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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20102. 
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Surface  Mining 

Surface  Mining  and  Enforcement  Office 

Television  Broadcasting 

Federal  Communications  Commission 


There  are  no  restrictions  on  the  repubhcation  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


FOR: 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours] 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

WHEN: 

WHERE: 
RESERVATIONS: 


September  6  and  27;  at  9  am 
(identical  sessions). 

Office  of  the  Federal  Register,  First 
Floor  Conference  Room,  1100  L 
Street  NW..  Washington.  DC. 

Call  Martin  Franks,  Workshop 
Coordinator,  202-523-5239. 


FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  starting  in 
November.  .The  January'  1986 
workshop  will  include  facilities  for 
the  hearing  impaired.  Dates  will  be 
announced  later. 
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Agricultural  Marketing  Service 

RULES 
32843     CheiTies  grown  in  Michigan  et  al.;  infenm  n;!e 
affirmed 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Fameis  Home 
Adminislration,  Forest  Service:  Soil  Con.eervation 
Service. 


Air  Force  Department 

NOTICES 
Meetings: 

Scientific  Advisory  Board 
Senior  Executive  Service: 

Performance  Review  Board:  membership 


32683 
32883 

32864 
32966 
32864 
32865 


32860 
32861 
32862 
32862 
32863 

32944 


32851 


32870 


32886 
32887 


Coast  Guard 

RULES 

Drawbridge  operations: 

Florida 
Pollution: 

Deepwater  port  liability  fund 
Ports  and  waterways  safety: 

Biscayne  Bay,  Lummus  Island,  Miami.  FL:  safety 

zone 

Cape  Fear  River,  Sunny  Point  and  Wilmington, 

NC;  safety  zones 
Regattas  and  marine  parades: 

Armstrong  Chamber  of  Commerce  Rsgatta 

Beaver  County  River  Regatta 

Frostbite  Rngatta 

Havre  De  Grace  Power  Boat  Regatta 

Savanna  Festival  Championships 
NOTICES 
National  Environmental  Policy  Act;  implementation 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 

Defense  Department 

See  also  Air  Force  Department. 

RULES 

Records: 

DOD  newspaper  and  civilian  enterprise 

nublications 
PROPOSED  RULES 
Federal  Acquisition  Regulation  (FAR): 

Rights  in  data  and  copyrights;  draft  availability 

Economic  Regulatory  AdmMstration 

NOTICES 

Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 

University  Cogeneration,  Inc. 
Remedial  orders: 

Thriftway  Co. 


Education  Department 

NOTICES 

Grants;  availability,  etc.: 
32884,        International  resea.-ch  and  studies  program  (2 
32885         documents)  ,    *• 

Energy  Department 

See  Economic  Regulatory  Administration:  Federal 
Energy  Regulatory  Commission. 

Environmental  Protection  Agency 

RULES 
32950     Freedom  of  Informatiort  Act;  implementation; 

interim 

PROPOSED  RULES 
32952     Freedom  of  Information  Act;  implementation 

NOTICES 

Pesticide  prc{,-am8:  a 

33008         Dicofol:  preliminary  determination 

Farmers  Home  Administration 

RULES 

Loan  and  grant  programs: 
32843         Operating  loan  policies;  renumbering  of 
administrative  form 

Federal  Communicatfons  Commisskm 

RULES 

Television  stations;  table  of  assignments: 
32867         Texas 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
32869         California 

NOTICES 
32908     Agency  information  collection  activities  under 

0MB  review 

Hearings,  etc.: 
32904        Beverly  Hills  Hotel  Corp.  et  al. 
32906        Nelson  Media,  Inc.,  et  al. 
32908         Radio  Page  Communications  et  al. 

.  Federal  Deposit  Insurance  Corporation 

NOTICES 

32947     Meetings;  Sunshine  Act  (2  documents) 

Federal  Emergency  Management  Agency 

RULES 

Disaster  assistance: 
32866         Obsolete  CFR  Parts  removed 
32866     Federally  assisted  construction;  CFR  Part  removed 

NOTICES 

Radiological  emergency;  State  plans: 
32910         Maryland 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  Hlings: 
32887        Georgia  Power  Co.  et  al. 
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32903 


32910 


Environmental  statements:  availability,  etc.: 

32889  Bowerstock  Mills  &  Power  Co.  et  al. 
Hearings,  etc.: 

32890  Algonquin  Gas  Transmission  Co. 
32890         Arkla  Energy  Resources 

32890  Consolidated  Gas  Transmission  Corp.  (2 
documents) 

32891  Delhi  Gas  Pipeline  Corp.  et  al. 

32892  Equitable  Gas  Co.  (2  documents) 

32892  J.R.  Simplot  Co.  et  al. 

32893  Monsanto  Oil  Co. 

32893  Natural  Gas  Pipeline  Co.  of  America 

32894  Northern  Border  Pipeline  Co. 

32894        Panhandle  Eastern  Pipe  Line  Co.  et  al. 

32896         South  Georgia  Natural  Gas  Co.  et  al. 

32896         Southern  Natural  Gas  Co. 

32896,       Texas  Eastern  Transmission  Corp.  (2  documents) 

32897 

32898         Woods  Exploration  &  Producing  Co.  et  al. 

Natural  gas  certificate  filings: 
32900         ANR  Pipeline  Co.  et  al. 
32898        Columbia  Gas  Transmission  Corp.  et  al. 

Small  power  production  and  cogeneration  facilities; 

qualifying  status: 
Fackrell.  Robert  N..  et  al. 

Federal  Home  Loan  Bank  Board 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Federal  Railroad  Administration 

RULES 

Railroad  operating  rules: 
Alcohol  and  drug  use  control;  conferences 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Methylprednisolone  tablets 
NOTICES 
Medical  devices;  premarket  approval: 

Coopervision.  Inc. 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Southern  pine  beetle  suppression 
Meetings: 

Inyo  National  Forest  Grazing  Advisory  Board 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Rights  in  data  and  copyrights;  draft  availability 

Government  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Public  Health 
Service. 

Interior  Department 

See  Land  Management  Bureau:  Minerals 
Management  Service;  Reclamation  Bureau;  Surface 
Mining  Reclamation  and  Enforcement  Office. 


International  Trade  Administration 

NOTICES 

Countervailing  duties: 
32880         Galvanized  steel  wire  strand  from  South  Africa 

32880  Live  swine  and  fresh,  chilled,  and  frozen  pork 
products  from  Canada 

Meetings: 

32881  Importers  and  Retailers'  Textile  Advisorj' 
Committee 

Scientific  articles;  duty  free  entry: 
32879        University  of  Maryland;  correction 

Short  supply  determinations;  inquiry: 
32879        Galvanized  wire  stick-collated  brads,  etc. 


Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 
32916         CSX  Railroads;  boxcar  traffic  exemption 


Justice  Assistance  Bureau 

NOTICES 

Grants;  availability,  etc.: 
Criminal  justice  discretionary  grant  program; 
family  violence  intervention 


32917 


32916 


32867 

32844 
32911 

32878 
32878 

32870 

32911 


32866 

32913 

32912 

32914 

32913 
32914 
32914 
32913 
32915 

32914 

32914 


Justice  Department 

See  also  Justice  Assistance  Bureau. 
NOTICES 

Pollution  control;  consent  judgments: 
Dennison  Monarch  Systems,  Inc. 

Labor  Department 

See  Occupational  Safety  and  Health 
Administration. 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Colorado 
NOTICES 
Conveyance  and  opening  of  public  lands: 

Montana 
Conveyance  of  public  lands: 

Arizona 
Exchange  of  lands: 

Arizona 
Meetings: 

Bakersfield  District  Grazing  Advisory  Board 

Butte  District  Advisory  Council 

Butte  District  Grazing  Advisory  Board 

Lakeview  District  Grazing  Advisory  Board 

Montrose  District  Grazing  Advisory  Board 
Recreation  management  plans: 

Diamond  Craters.  OR 
Recreation  management  restrictions,  etc.: 

King  Range  National  Conservation  Area.  CA; 

road  closures 


Management  and  Budget  Office 

NOTICES 
32992     Budget  rescissions  and  deferrals;  cumulative  report 

Maritime  Administration 

NOTICES 

Applications,  etc.: 
32944        Lykes  Bros.  Steamship  Co.,  Inc. 
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Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 

coordination: 

32915  Sohio  Petroleum  Co. 

National  Aeronautics  and  Space  Administration 

RULES 
32974     Acquisition  regulations 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

32870  Rights  in  data  and  copyrights;  draft  availabihty 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  theft  prevention  standard: 

32871  Theft  rates  data 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Fishery  conservation  and  management: 
32881         Vessel  ownership  transfer  to  U.S.  corpqration 
under  foreign  control;  application  for  approval; 
inquiry 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

32918  Philadelphia  Electric  Co.;  Limerick  Generating 
Station  Unit  1 

Petitions  filed: 
32917        Nietubicz.  Stanley;  Fermi-2  facility  evacuation 
routes  under  flood  conditions 
Safety  analysis  and  evaluation,  reports;  availability, 
etc.: 

32917  General  Electric  Co.  ^- 

Occupational  Safety  and  Health  Administration 

RULES 

Health  and  safety  standards: 
32844         Discrimination;  complaint  filing  period 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES  — 

32947     Meetings;  Sunshine  Act 

Personnel  Management  Office 

RULES 

Pay  administration: 
32339         Special  salary  rate  schedules  for  recruitment  and 
retention 
NOTICES 
Meetings: 

32919  ^  Federal  Prevailing  Rate  Advisory  Committee 
Retirement: 

32918  Civil  Service  Retirement  System;  interest  rate  for 
deposits,  etc. 

Public  Health  Service 

NOTICES 

Medical  technology  scientific  evaluations: 
32911         Cardiac  rehabilitation  services 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 

32916  Bonneville  Unit,  Central  Utah  Project,  UT 


Research  and  Special  Programs  Administration 

NOTICES 

32944  High  pressure  composite  hoop  wrapped  cylinders 
(fire-fighting  equipment,  etc.);  filling  pressure 
Meetings: 

32945  Technical  Hazardous-Liquid  Pipeline  Safety 
Standards  Committee 

32945         Technical  Pipeline  and  Technical  Hazardous- 
Liquid  Safety  Standards  Committees 


Securities  and  Exchange  Comrnission 

NOTICES 

32919  Agency  information  collection  activities  under 
OMB  review 

Applications,  etc.: 

32920  Connecticut  Light  &  Power  Co. 

32920  Eaton  Vance  Government  Obligations  Trust 

32921  Jersey  Central  Power  &  Light  Co. 

32922  Keystone  Tax  Exempt  Trust 

32923  New  England  Electric  System 

32923  People  Express  Airlines.  Inc. 

32924  Putnam  Tax-Free  Income  Trust  et  al. 

32925  Shearson  Lehman  Brothers  Capital  Partners-85  et 
al. 

32928        Shearson  Lehman  Special  Portfolios 
32942        Trident  Acceptance  Corp. 

Self-regulatory  organizations;  proposed  rule 

changes: 
32930-       American  Stock  Exchange.  Inc.  (3  docimients) 
32932 

32933,        Chicago  Board  Options  Exchange.  Inc.  (2 
32934    ,     documents) 

32934         Municipal  Securities  Rulemaking  Board 
32936,        National  Association  of  Securities  Dealers.  Inc. 
32941         (2  documents) 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
32878        Copper  Basin.  GA 


Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES  ' 

Permanent  program  submission: 
Arkansas 
PennsylvaniaV 


32847 
32848 
32849 


32962 


32882 
32883 


Virginia 

PROPOSED  RULES 

Permanent  and  interim  regulatory  programs: 
Unsuitable  surfaceji^al  mining  areas;  study  river 
areas;  boundary  guidelines 


Textile  Agreements  Implementation  Committee 

NOTICES 

Textile  consultation;  review  of  trade: 

Malaysia 

Turkey 

Transportation  Department 

See  Coast  Guard;  Federal  Railroad  Administration; 
Maritime  Administration;  National  Highway  Traffic 
Safety  Administration;  Research  and  Special 
Programs  Administration. 


VI 
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Treasury  Department 

NOTICES 

Bonds.  Treasury; 
32946         2015  series 

Notes.  Treasury: 
32946         C-1995  series 
32946         T-1988  ."series 


Separate  Parts  in  ttiis  Issue 

Part  II 
32950     Environmental  Protection  Agency 

Part  III 
32962     Department  of  the  Interior.  Office  of  Surface 
Mining  Reclamation  and  Enforcement 

Part  IV 
32966     Department  of  Transportation.  Coast  Guard 

PartV 
32974     National  Aeronautics  and  Space  Administration 

Part  VI 
32992     Office  of  Management  and  Budget 

Part  VII 
33008     Environmental  Protection  Agency 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  Hnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Ragtstor 

Vol.  50.  No.  158 
ThiipMlay.  August  15.  19M 


This  section  of  the  FEDERAL  REGJSTER 
contains  regulatoiy  docutnents  having 
general  appjicabiitty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
f»>a  Code  of  f-ederal  Regulations,  which  is 
published  under  50  titfes  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regutations  is  soW 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
wook. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPartSaO 

Special  Salary  Rata  Schedules  for 
Recruitment  and  Retention 

AQCNCV:  O^ice  of  Personnel 
Management. 

action:  Final  rule. 


summary:  The  Office  of  Personnel 
Management  is  amending  its  regulations 
concerning  the  establishment, ' 
adjustment,  and  termination  of  special 
salary  rate  schedules.  Specifically,  the 
changes  include  a  description  of  the 
factors  we  consider  when  establishing, 
adjusting,  or  terminating  special  salary 
rate  schedules,  and  provide  that  such 
special  salary  rate  schedules  be 
published  for  comment  in  the  Federal 
Register.  In  addition,  the  regulations 
have  been  updated  and  reorganized  for 
clarity  and  contain  certain  technical 
changes. 

EFFECTIVE  DATE:  September  16, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  M.  Gualtieri,  (202)  832-7858. 

SUPPI^MOITARY  information: 

Law 

'     Section  5303  of  title  5.  United  States 
Code,  authorizes  the  President  to 
establish  special  minimum  rates  of  basic 
pay  for  one  or  more  grades, 
occupational  groups,  series,  classes,  or 
subdivisions  of  classes  subject  to 
statutory  pay  schedules,  in  one  or  more 
areas  or  locations,  when  the  pay  rates  in 
private  enterprise  are  so  substantially 
above  the  statutory  pay  rates  for  the 
positions  concerned  as  to  handicap 
significantly  the  Government's 
recruitment  or  retention  of  well- 
qualified  persotis. 


Executive  order 

Section  301(a)  of  Executive  Order  - 
11721  of  May  23, 1973,  as  amended, 
authorizes  us  to  exercise  the  authority 
conferred  upon  the  President  by  the 
provisions  of  section  5303  of  title  5. 
United  States  Code,  to  establish  and 
revise  special  minimum  pay  rates  and  to 
prescribe  conversion  rules  for  adjusting 
an  employee's  pay  for  positions 
classified  under  the  General  Schedule 
and  certain  other  pay  systems. 

Regulations 

We  published  proposed  regulations  on 
May  23, 1985  (50  FR  21266).  The 
regulations  revised  Subpart  C  of  Part  530 
to  describe  the  factors  we  consider  in 
determining  whether  special  rates 
should  be  established  or  adjusted,  and 
in  deciding  at  what  level  to  set  such 
special  rates.  The  regulations  provided 
an  additional  option  for  the  constniction 
of  special  salary  rate  schedules 
involving  increasing  some,  but  not  all,  of 
the  rates  of  the  regular  schedule.  The 
regulations  also  proposed  a  number  of 
technical  and  editorial  changes  that 
clarified  and  reorganized  the  existing 
regulations. 

The  public  conunent  penNdTended  on 
June  24, 1985.  We  receivefeight  written 
comments — one  from  an  employee,  three 
from  agencies,  three  from  unions,  and 
one  from  a  professional  association.  In 
addition,  we  received  a  number  of 
comments  by  telephone.  There  were  a 
number  of  suggestions  for  specific 
improvements  in  the  regulations  that 
have  been  adopted,  either  in  whole  or  in 
part,  in  these  final  regulations.  Specific 
comments  received  and  related 
decisions  are  summarized  below. 

Conuneots 

A  labor  organization  was  concerned 
that  the  use  of  the  term  "certain 
employees"  in  §  530.301  is  vague  since  it 
does  not  specifically  mention  nurses  as 
being  among  those  employees.  However, 
we  disagree  with  this  conclusion  since 
"certain  employees"  is  already  more 
specifically  defined  to  include  nurses  in 
the  following  section,  §  530.302(b).  The 
labor  organization's  suggestion  to 
modify  §  530.301  was,  therefore,  not 
adopted. 

One  agency  requested  that  we  include 
language  in  §  530.302(b)  to  explicitly 
define  the  scope  of  coverage  of  the  , 
regulations  as  applying  only  to  special 
salary  rates  authorized  under  section 


5303  of  title  5.  United  States  Code.  As 
written,  the  agency  felt  the  proposed 
regulations  could  be  mistakenly 
interpreted  to  apply  to  special  salary 
rates  authorized  by  the  Veterans       *     ' 
Administration  under  section  4107(g)  of 
title  38,  United  States  Code.  We  agree 
and  language  was  added  to  §  530..'»1  for 
clarification. 

The  same  agency  noted  that 
9  101(a)(1)  of  Pub.  L  98-528,  Veterans 
Health  Care  Act  of  1984,  expanded  the 
coverage  of  38  U.S.C.  4107(g)  to  include 
Veterans  Administration  police  officers. 
In  response,  we  have  modified 
§  530.302(b)  accordingly. 

A  labor  organization  was  concerned 
with  the  inability  of  §  530.303(a)  to  deal 
with  circumstances  other  than  pay  (for 
example,  hospitals  located  in  high-crime 
urban  areas)  as  causes  of  staffing 
problems  which  would  be  alleviated 
through  the  establishment  of  special 
salary  rates,  and  suggested  liberalizing 
the  proposed  regulations  to  account  for  ' 
such  circumstances.  However,  we 
cannot  adopt  this  suggestion  since  the 
statute  upon  which  the  regulations  are 
based  specifically  limits  the  basis  upon 
which  special  salary  rates  may  be 
approved  to  higher  pay  rates  in  private 
enterprise. 

An  employee  disagreed  with  our 
including  in  the  proposed  §  53a303(a)  a 
provision  allowing  us  to  increase  some. 
but  not  all.  of  the  rates  of  a  regular  rate 
schedule  whenever  special  minimum 
rates  are  initially  authorized.  The 
employee  argued  that  the 
implementation  of  such  a  proposal 
would  not  result  in  cost  savings  and, 
further,  woiild  confuse  personnelists 
responsible  for  setting  salaries.  We 
disagree  with  both  comments.  We 
believe  savings  will  result  in  all  cases  in 
which  there  are  employees  on  the  roils 
having  rates  above  the  special  minimum 
rate  since  such  employees  will  not 
receive  the  increase.  Regarding  pay 
administration,  an  issue  of  concern  to 
one  union  as  well,  we  do  not  expect 
persormelists  to  become  confused  by 
any  change  in  the  construction  of 
special  salary  rate  schedules.  In 
addition,  to  assure  that  confusion  does 
not  occur,  we  plan  to  issue  additional 
procedural  guidance  at  such  time  as  the 
specially  constructed  schedules  are 
authorized.  Further,*  actual  use  of  this 
alternative  will  be  preceded  by  a  period 
for  comment  in  the  Federal  Regjister, 
during  which  time  interested  parties  caa 
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bring  potential  pay  administration 
problems  to  our  attention. 

Also  with  respect  to  §  530.303(a),  an 
agency  and  a  labor  organization  were 
concerned  with  how  a  special  salary 
rate  schedule  of  less  than  10  steps 
would  be  applied  to  occupations  for 
which  special  salary  rates  were  . 
authorized  at  the  full  performance  level 
of  the  occupation.  We  share  their 
concern,  and  for  this  reason  we  do  not 
anticipate  that  we  will  authorize  a 
special  salary  rate  schedule  of  less  than 
10  steps  for  such  occupations.  Rather, 
we  expect  special  salary  rate  schedules 
of  less  than  10  steps  to  be  authorized,  if 
at  all.  for  occupations/grades  where 
employees  typically  spend  only  1  or  2 
years  before  being  promoted.  (For 
example,  a  pharmacist,  frequently  hired 
at  GS-9,  is  typically  promoted  within  a 
year  or  two.  assuming  satisfactory 
performance.)  Nonetheless,  we  are  not 
precluding  the  possibility  of  using  this 
alternative  at  the  full  performance  level 
of  an  occupation  when  there  is  a  clear 
cost  benefit  for  the  Government  to  do 
so;  for  example,  when  there  is  a  severe 
recruitment  problem,  but  no  retrntion 
problem,  at  the  full  performance  level. 

A  professional  organization  suggested 
that  all  requests  to  establish  or  adjust 
special  salary  rates  should  be 
transmitted  to  our  regional  offices, 
rather  than  to  the  central  office,  as 

froposed  in  §  530.303(c).  However,  we 
ave  determined  that  this  function 
should  be  centralized,  with  regard  to 
both  us  as  the  approving  authority  and 
the  agencies  as  the  requesting  authority, 
to  ensure  that  these  decisions  are  made 
in  full  cognizance  of  the  Government's 
and  the  agencies'  budgetary  goals. 

One  union  was  concerned  that  the 
actual  rates  of  pay  for  comparable 
positions  in  private  enterprise  was  not 
listed  as  a  criterion  in  §  530.303(d)  for 
determining  special  pay  rates.  Because 
of  the  statute's  clear  reference  to  "pay 
rates  in  private  enterprise"  (5  U.S.C. 
5303(a]),  our  consideration  of  private 
pay  rates  in  determining  the  cause  of 
any  staffing  problems  was  implied  in  the 
proposed  regulations.  Nonetheless,  we 
have  revised  it  to  explicitly  show 
private  pay  rates  as  being  a  criterion. 

This  union,  and  an  agency,  were 
concerned  with  our  use  of  quit  and. 
especially,  quit  for  pay  rates  as  criteria 
for  establishing  special  salary  rates.  The 
union  went  further  to  suggest  that  we 
should  limit  ourselves  to  considering 
only  private  sector  pay  in  determining 
whether  to  establish  special  salary 
rates.  However,  such  a  proposal  is 
clearly  inconsistent  with  the  statute, 
which  specifically  states  that  the 
"Government's  recruitment  and 
retention"  of  individuals  must  be 


considered.  We  are,  therefore,  obliged  to 
collect  data  on  agencies'  ability  to  retain 
their  employees.  The  statute's  clear 
reference  to  higher  private  sector  pay  as 
being  the  reason  for  staging  problems 
just  as  clearly  requires  us  to  attempt  to 
determine  the  extent  to  which  non- 
competitive Federal  pay  is  the  cause  of 
any  retention  problems.  Agencies  are 
well  aware  of  our  requirement  that  they 
collect  quit  and  quit  for  pay  data  to 
document  their  requests  for  new  or 
adjusted  special  salary  rates,  and  it  is 
their  responsibility  to  develop 
management  systems  which  can  be 
rehed  upon  to  produce  accurate 
retention  data  on  their  employees. 
Retention  data,  combined  with  other 
indicators  of  both  retention  and 
recruitment  problems,  allow  us  to 
determine  the  fiill  extent  of  agencies' 
staffing  difficidties. 

Also  regarding  §  530.303(d),  a 
professional  organization  recommended 
adding  elements  reflecting  the  quality  of 
applicants,  who  have  either  quit  or 
refused  appointments  because  of  salary 
considerations,  to  the  list  of  those  items 
considered  when  establishing  or 
adjusting  special  rate  schedules. 
However,  we  beUeve  the  reference  to 
"well  qualified"  personnel  already 
mentioned  in  §  530.303(a)  is  sufficient 
and,  for  the  sake  of  avoiding 
redundancy,  we  are  not  making  any 
changes  in  §  530.303(d)  as  a  result  of  this 
suggestion. 

A  professional  association  was 
concerned  that  the  wording  of 
§  530.303(f)  (which  explains  that  none  of 
the  factors  outlined  in  paragraphs  (d)  or 
(e)  to  establish  or  adjust  special  salary 
rate- schedules  requires  those  schedules 
to  be  established  or  adjusted  to  any 
given  level)  will  lend  itself  to  the 
impression  thai  our  determinations  are 
arbitrary  and  capricious.  To  the  extent 
that  this  mistaken  impression  would  be 
implied  by  the  wording  of  the  paragraph 
as  it  was  proposed,  we  have  revised 
paragraph  (f)  to  avoid  that  impression. 

One  union  suggested  that  we  should 
publish  our  reasons  for  denying 
agencies'  special  salary  rate  requests. 
The  decision  to  request  special  salary 
rates  is  an  agency  management 
decision,  based  on  the  need  to 
adequately  staff  the  positions  which  it 
could  not  otherwise  fill  because  of  non- 
competitive Federal  pay  compared  to 
pay  in  private  enterprise  in  a  labor 
market.  While  special  salary  rates, 
when  approved,  would  coincidentally 
benefit  employees,  the-decision  to 
submit  a  request  for  special  salary  rates 
is  not  based  on  an  agency 
management's  desire  to  confer 
additional  benefits  on  its  employees.  For 
this  reason,  if  we  deny  special  salary 


rate  requests  we  explain  our  reasons  to 
the  requesting  agency,  not  to  its 
employees.  It  is  the  agency's  prerogative 
to  decide  whether  and  to  what  extent  it 
should  inform  its  employees  of  our 
negative  special  salary  rate 
determination. 

A  labor  organize  tion  was  concerned 
that  §§  530.304(a)  and  530.305  do  not 
provide  for  public  comment  on  proposed 
special  salary  rate  adjustments.  In 
stating  in  these  sections,  as  well  as  in 
§  530.303(a),  that  notice  of  special  salary 
rate  schedules  will  be  pubhshed  in  the 
Federal  Register,  it  was  our  intention  to 
have  periods  for  public  comment.  Since 
there  seems  to  be  some  doubt  as  to  our 
intentions  in  this  regard,  we  have 
revised  the  above  sections  to 
specifically  state  that  public  comments 
will  normally  be  invited  on  special 
salary  rate  proposals.  However,  in 
emergency  situations — such  as  those 
involving  national  security — schedules 
may  be  established  or  increased  on  an 
interim  basis,  as  provided  for  in  the 
Administrative  Procedure  Act  (5  U.S.C, 
551  et  seq.). 

A  union  also  suggested  that  the 
regulations  governing  special  rate 
schedules  need  to  include  a  provision 
for  0PM  to  publish  the  findings  of  the 
data  gathering.  While  we  do  not  intend 
to  publish  the  findings  related  to  each 
approved  request  to  initially  establish  or 
to  increase  a  special  salary  rate 
schedule,  we  will  make  those  findings 
available  for  public  inspection.  We  will 
normally  accept  comments  on  all 
proposed  special  salary  rates,  and  the 
Federal  Register  notice  showing  the 
proposed  and  final  rates  will  appear  as 
posting  bulletins  in  the  Federal 
Personnel  Manual. 

One  agency  stated  that  the  language 
in  §  530.304(c)  should  be  changed  to 
provide  for  a  decrease  in  the  pay 
schedules  identified  in  S  530.301.  We 
have  recently  addressed  the  possibility 
of  a  decrease  in  the  General  Schedule  in 
another  rulemaking  (50  FR  20422,  May 
16, 1985).  For  the  sake  of  completeness 
then,  the  agency  suggested  that  the  fact 
that  a  decrease  does  not  affect  a  special 
salary  rate  schedule  should  be 
mentioned.  The  agency  also  suggested 
we  explain  how  increases  in  the  General 
Schedule  could  affect  special  rate 
schedules.  We  agree  with  these 
comments.  Special  salary  rates  are 
administratively  set  by  a  legal 
mechanism  (5  U.S.C.  5303  for  General 
Schedule  rates)  separate  from  the 
statutes  under  which  the  regular  rates 
are  adjusted  (5  U.S.C.  5305  for  General 
Schedule  positions).  An  increase  or 
decrease  in  any  of  the  schedules  in 
§  530.301.  therefore,  has  no  effect  on 
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special  salary  rale  schedules.  Howevsr, 
except  for  an  employee  receiving  a  rate 
of  basic  pay  under  Part  540  of  this 
chapter,  a  special  salary  rate  may  not  be 
less  than  the  rate  for  the  correspoiiJing 
numeriral  step  or  rate  in  the  regular  rate 
range  4pr  the  «?rade  or  level  involved 
These  chauijes  are  reflected  in 
§  530.304fc). 

A  labor  organization  was  also 
concerned  that  §  530.304(c}  does  mt 
provide  for  an  automatic  increese  in 
special  salary  rate  schedules  when  any 
of  the  regular  pay  schedules  are 
increased.  As  stated  above,  special  rate 
schedules  are  adjusted  based  on  h 
separate  provision  of  law.  It  would 
therefore  not  be  appropriate  to  adopt  thi' 
association's  suggestion  to  provide  for 
an  automatic  increase. 

Upon  further  review,  we  have  mado  a 
technical  revision  in  3  530.306(a)(2)|ii). 
This  change  clarifies  our  intent  that 
when  a  special  rate  is  initially 
established  or  increased,  an  employee  in 
a  position  subject  to  the  new  special 
rate  who  is  retaining  a  rate  above  the 
old  maximum  under  an  authority  other 
than  Part  536  of  this  chapter  will  receive 
an  increase  equal  to  the  amount  of  ihe 
increase  in  the  maximum  rate.  This 
provision  includes  employees  receiving 
a  retained  special  rate  resulting  from  the 
reduction  or  termination  of  a  special 
salary  rate  schedule  before  the  first  pay 
period  beginning  on  or  after  January  11, 
1979. 

In  addition  to  this. revision,  the 
parenthetical  expression  in 
§  530.306(al(Z)(ii)  was  revised  to  add  the 
words  "day  of  the  first"  which  were 
omitted  at  the  time  of  printing. 

We  have  also  made  technical 
revisions  in  §  530.306(a)(2)  (i)  and  (ii)  in 
response  to  an  agency's  comment.  This 
change  clarifies  our  intent  that  when  a 
special  salary  rate  is  initially 
established  or  increased,  an  employee  in 
a  position  subject  to  the  new  special 
salary  rate  who  is  retaining  a  rate  above 
the  old  maximum  under  Part  536  of  Uiis 
chapter  or  5  U.S.C.  3594  will  receive  an 
increase  equal  to  50  percent  of  the 
inc-ease  in  the  maximum  rate  of  the 
applicable  rate  range. 

One  agency  pointed  out  the  perceived 
inconsistency  in  §  530.306(b)(iii)  in 
entitling  special  rate  employees  to 
receive  pay  retention  when  their  basic 
pay  is  in  excess  of  the  maximum  rate  for 
the  regular  or  decreased  special  rate 
schedule,  when  at  the  same  time  regular 
General  Schedule  employees  would  not 
be  so  entitled  by  virtue  of  a  proposed 
change  (50  FR  20422)  in  the  regulations 
on  pay  retention.  (The  purpose  of  that 
proposed  change  was  to  clarify  that  pay 
retention  does  not  apply  when  there  is  a 
statutory  reduction  in  scheduled  rates  of 


pay  under  General  Schedule,  including  a 
reduction  authorized  by  a  presidential 
alternative  pay  plan.)  As  stated  earlier, 
special  salary  rate  are  administratively 
set  by  a  legal  mechanism  separate  from 
the  statutes  under  which  the  regular 
rates  are  adjusted.  An  increase  or 
decrease  in  any  of  the  schedules  in 
§  530.301,  therefore,  has  no  effect  on 
special  rate  schedules. 

A  union  was  concerned  with  the 
clarity  of  §  530.30b{b)(2).  This  section 
addresses  two  different  rates,  but  the 
last  clause  of  the  last  sentence 
concludes,  "The  employee  shall  be   ' 
entitled  to  this  rate  as  provided  .  .  ." 
While  it  is  possible  to  determine  which 
rate  that  means,  we  have  clariBed  the 
paragraph  to  remove  all  doubt  In 
addition,  a  statement  was  added 
clarifying  the  effect  of  decreased  or 
discontinued  special  salary  rates  on 
employees  receiving  a  rate  of  basic  pay 
below  the  minimum  rate  of  the  regular 
schedule  and  established  under  Part  540. 

Executive  Order  12291,  Federal 
Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l|b) 
of  Executive  Order  12291,  Federal 
Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  they  apply  only  to  Federal 
employees  and  agencies. 

Li&t  of  Subjects  in  3  CFR  Part  530 

Government  employees.  Wages,    - 
Administrative  practice  and  procedure. 

U.S.  Ofi'ice  of  Personnel  Manage.Ttent. 
Loretta  Cornelius, 
Acting  Director. 

Accordingly.  OPM  is  revising  Subpart 
C  of  Part  530  of  Title  5,  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 


Subpart  C— Special  Salary  Rate  Schedules 
for  Recruitment  and  Retention 

530.301  Applicability. 

530.302  Authority. 

530.303  Establishiog  and  adjusting  special 
salary  rate  schedules. 

530.304  Annual  review. 

530.305  Revising  or  discontinuing  speciiil 
salary  rate  schedules. 

530.306  Determining  employee  rates. 
Autliority:  5  U.S.C.  5303;  RO.  11721.  as 

amended. 


Subpart  C— Special  Salary  Rate 
Sct\edules  for  Recruitn>ent  and 
Retention 

§  530.301    Applicabffity. 

Except  as  provided  in  §  530.302tb)  of 
this  subpart,  this  subpart  applieb  to 
agencies  having  positions  that  would 
otherwise  be  covered  by  (a)  the  General 
Schedule,  under  section  5332(a)  of  title  S. 
United  States  Code;  (b)  the  pay  scales 
for  certain  employee^  in  the  Department 
of  Medicine  and  Surgery  of  the  Veterans 
Administration,  under  chapter  73  of  title 
3a  United  States  Code:  and  (c)  the  pay 
schedules  for  personnel  paid  under 
section  403  of  the  Foreign  Service  Act  of 
1980. 

S  S30.302    Authority. 

(a)  in  lieu  of  the  pay  schedules 
identified  in  §  530.301.  the  Office  of 
Personnel  Management  (OPM)  may 
establish,  and  agencies  .nust  pay, 
special  salary  rates  under  section  5303 
of  tide  5.  United  States  Code.  Executive 
Order  11721,  and  this  subpart 

(b)  The  Veterans  Administration  may 
use  other  authorities  to  establish  ar>d 
pay  special  salary  rates.  Special  salary 
rates  may  be  established  for  (1) 
DepartmenUif  Medicine  and  Stu^ry 
General  J6nedule  employees  provitbng 
direct  patient  care  or  services  incident 
to  direct  patient  care  under  38  U.S.C 
4107(g);  (2)  employees  who  are  Veterans 
Administration  police  officers  providing 
services  under  section  218  of  title  38  of 
the  United  States  Code;  and  (3)  norsea 
and  certain  other  employees  of  the 
Department  of  Medicine  and  Surgery 
appointed  under  chapter  73  of  title  38; 

/  United  States^ode. 

§530.303    EstablishinQandadfustiRg 
apeoal  salary  rate  t 


(a)  OPM  may  increase  the  minimum 
rates  otherwise  payable  under  the  pay 
schedules  identified  in  §  530.301  in  one 
or  more  areas  or  locations  to  the  extent 
it  considers  necessary  to  overcome 
significant  handicaps  in  the  recruitment 
and  retention  of  well-qualified 
personnel  when  these  handicaps  result 
from  pay  rates  in  private  enterprrse  that 
are  substantially  above  the  pay  rates  of 
those  schedules.  When  a  minimum  rate 
is  increased  under  this  authority, 
increases  may  also  be  made  in  one  or 
more  of  the  remaining  rates  of  the 
affected  grade  or  level  In  no  event  may 
an  increased  minimum  rate  exceed  the 
maximum  rate  prescribed  by  law  for  the 
grade  or  level.  Notice  of  these  special 
salary  rate  schedules  will  be  published 
in  the  Federal  Register.  Comments  will 
normally  be  invited  on  special  salary 
rate  proposals. 
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(b)  An  agency  may  propose  to  0PM 
that  special  salary  rates  be  established 
or  adjusted.  The  agency  initiating  such  a 
request,  and  all  other  agencies  wishing 
to  be  included,  are  responsible  for 
submitting  complete  supporting  data,  as 
specified  by  OPM,  including,  after 
consulting  with  OPM,  a  survey  of 
prevailing  pay  rates  in  private  enterprise 
in  the  relevant  labor  market 

(c)  AH  requests  to  establish  or  adjust 
special  salary  rate  schedules  must  be 
transmitted  directly  to  OPM's  central 
office  by  the  agency's  headquarters. 
Each  request  must  include  a  certification 
by  the  head  of  the  agency  that  the 
special  salary  rates  are  necessary  to 
ensure  staffing  adequate  to  the 
accomplishment  of  the  agency's  mission 
and  that  funds  are  available  to  cover  the 
increased  expenditures  for  salaries  and 
benefits  that  would  result  from  the 
approval  of  the  request.  (If  the  special 
salary  rate  request  covers  fewer  that  200 
employees  and  would  increase  annual 
salary  costs  by  less  than  $200,000.  this 
l:ertification  may  be  provided  by  a 
headquarters  official  designated  ^o  act 
on  behalf  of  the  head  of  the  agency.) 

(d)  In  establishing  or  adjusting  special 
salary  rate  schedules,  OPM  considers — 

(1)  The  number  of  vacant  positions 
and  the  length  of  time  they  have  been 
vacant: 

(2)  The  number  of  employees  who 
have  quit,  including  the  number  quitting 
for  higher  paying  positions  in  private 
enterprise; 

(3)  The  number  of  vacancies  the 
agency  tried  to  fill  compared  with  the 
number  of  hires  and  offers  made; 

(4)  The  degree  to  which  the  agency 
has  considered  relevant  non-pay 
solutions  to  the  staffing  problems,  such 
as  conducting  an  adequate  recruiting 
program,  using  appropriate  appointment 
authorities,  redesigning  jobs, 
estabhshing  training  programs,  and 
improving  working  conditions: 

(5)  The  impact  of  the  staffing  problem 
on  the  agency's  mission;  and 

(6)  The  level  of  rates  paid  by  private 
enterprise  for  comparable  positions. 

(e)  In  determining  at  what  level  to  set 
special  salary  rates.  OPM  considers — 

(1)  The  level  of  rates  it  believes 
necessary  to  recruit  or  retain  an 
adequate  number  of  well-qualified 
persons: 

(2)  The  offsetting  costs  that  will  be 
incurred  if  special  salary  rate  schedules 
are  not  authorized;  and 

(3)  The  level  of  rates  paid  by  private 
enterprise  for  comparable  positions. 

(f)  No  one  factor  or  combination  of 
factors  specified  in  paragraphs  (d)  or  (e) 
of  this  section  requires  special  salary 
rate  schedules  to  be  established  or  to  be 
adjusted  to  any  given  level.  Each  agency 


request  to  establish  or  adjust  special 
salary  rate  schedules  is  judged  on  its 
own  merits  based  on  the  extent  to  which 
it  meets  the  criteria  specified  in 
paragraphs  (c)  and  (d)  of  this  section. 

§  530.304    Annual  rtvlcw. 

(a)  OPM  reviews  special  salary  rate 
schedules  annually  to  determine 
whether  there  is  a  continuing  need  for 
them.  Notice  of  adjustments  to  existing 
special  salary  rate  schedules  made  as  a 
result  of  this  review  will  be  published  in 
the  Federal  Register.  Comments  will 
normally  be  invited  on  proposed 
adjustments. 

(b)  In  conducting  the  annual  review, 
OPM  will  designate  lead  agencies- for 
assistance  in  coordinating  the  collection 
of  relevant  data.  All  agencies  are 
responsible  for  submitting  complete 
supporting  data  upon  request  to  OPM  or 
the  lead  agency,  as  appropriate. 

(c)  An  adjustment  in  a  pay  schedule 
identified  in  §  530.301  has  no  effect  on 
special  salary  rate  schedules  authorized 
under  this  subpart.  However,  except  for 
an  employee  receiving  a  rate  of  basic 
pay  under  Part  540  of  this  chapter,  a 
special  salary  rate  may  not  be  less  than 
the  rate  for  the  corresponding  numerical 
step  or  rate  in  the  regular  rate  range  for 
the  grade  or  level  involved. 

§  530.305    Revising  or  discontinuing 
speciai  salary  rats  schedules. 

OPM  and  agencies  shall  initiate  action 
to  discontinue  or  revise  special  salary 
rate  schedules  when  it  is  determined 
that  these  schedules  are  no  longer 
needed,  or  no  longer  needed  at  existing 
levels,  to  ensure  satisfactory  recruitment 
and  retention.  No  employee's  pay  shall 
be  reduced  because  of  such 
discontinuation  or  revision.  Notice  of 
decreased  or  discontinued  schedules 
will  be  published  in  the  Federal  Register 
and  comments  will  be  invited  on  these 
proposed  adjustments. 

§  530.306    Determining  employee  rates. 

(a)  Initial  establishment  and 
increases.  (1)  Except  as  otherwise 
provided  in  this  section,  when  an 
employee  is  in  a  position  to  which  a 
special  rate  schedule  becomes  initially 
applicable  or  for  which  the  the  special 
salary  rate  schedule  is  increased,  the 
agency  shall  fix  this  employee's  rate  of 
basic  pay  at  the  step  in  the  new  or 
increased  special  salary  rate  schedule 
that  corresponds  to  the  employee's 
existing  numerical  step  or  rate  of  the 
grade  or  level. 

(2)  When  a  special  salary  rate 
schedule  becomes  initially  applicable  to. 
or  increased  for,  a  position  occupied  by 
an  employee  who  is  receiving  basic  pay 
at  a  rate  in  excess  of  the  maximum  rate 


of  the  applicable  rate  schedule,  the 
agency  shall  increase  the  employee's 
rate  of  basic  pay  as  follows: 

(i]  If  the  employee  is  retaining  a  rate 
under  Part  536  of  this  chapter  or  section 
3594  of  title  5,  United  States  Code,  the 
agency  shall  increase  the  employee's 
rate  of  basic  pay  by  an  amount  equal  to 
50  percent  of  the  increase  in  the 
maximum  rate  of  the  applicable  rate 
range,  except  as  provided  in 
§  536.205(d). 

(ii)  If  the  employee  is  retaining  a  rate 
under  an  authority  other  than  Part  536  of 
this  chapter  (including  a  retained  special 
rate  resulting  from  the  reduction  or 
termination  of  a  special  salary  rate 
schedule  before  the  first  day  of  the  first 
pay  period  beginning  on  or  after  January 
11, 1979),  or  section  3594  of  title  5, 
United  States  Code,  the  agency  shall 
increase  the  employee's  rate  of  basic 
pay  by  the  amount  of  the  increase  in  the 
maximum  rate  of  the  applicable  rate 
range. 

(3)  When  a  special  salary  schedule 
becomes  initially  applicable  to.  or 
increased' for,  a  position  occupied  by  an 
employee  covered  by  the  Performance 
Management  and  Recognition  System, 
the  employee's  rate  of  basic  pay  shall  be 
determined  under  §  540.106. 

(b)  Decreased  and  discontinued  rates. 
(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  when  the  special 
salary  rate  schedule  for  a  position  is 
discontinued  or  decreased,  the  agency 
shall  determine  the  rate  of  basic  pay  for 
an  employee  in  the  position  as  follows: 

(i)  If  the  employee  is  receiving  a  rate 
of  basic  pay  equal  to  one  of  the  rates  in 
the  regular  or  decreased  special  salary 
rate  schedule  for  the  employee's  grade 
or  level,  the  agency  shall  fix  the 
employee's  rate  of  basic  pay  at  that  rate. 

(ii)  If  the  employee  is  receiving  a  rate 
of  basic  pay  at  a  rate  between  two  rates 
in  the  regular  or  decreased  special 
salary  rate  schedule  for  the  employee's 
grade  or  level,  the  agency  shall  fix  the 
employee's  rate  of  basic  pay  at  the  two 
rates. 

(iii)  If  the  employee  is  receiving  a  rate 
of  basic  pay  at  a  rate  in  excess  of  the 
maximum  rate  for  the  regular  or 
decreased  special  salary  rate  schedule 
for  the  employee's  grade  or  level,  the 
agency  shall  fix  the  employee's  rate  of 
basic  pay  at  his  or  her  existing  rate,  and 
the  employee  shall  be  entitled  to  this 
rate  as  provided  in  §  536.104(a)(3). 

(2)  If  the  employee  is  receiving  a  rate 
of  basic  pay  established  under  Part  540 
of  this  chapter,  the  employee  shall 
receive  his  or  her  existing  rate.  This  rate 
may  be  lower  than  the  minimum  rate  of 
the  regular  schedule  as  provided  in 
§  540.106(c)(3).  If  the  employee's  existing 
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rate  exceeds  the  maximum  rate  for  the 
regular  or  decreased  special  salary  rate 
schedule  for  the  employee's  grade  or 
level,  the  employee  shall  be  entitled  to 
the  existing  rate,  as  provided  in 
§  536.104(a)(3). 

(c)  Initial  appointments.  (1)  The 
agency  shall  determine  the  rate  of  basic 
pay  for  an  individual  receiving  an  initial 
appointment  (including  an  appointment 
after  a  break  in  service  of  at  least  1 
work  day)  to  a  position  to  which  a 
special  salary  rate  schedule  applies 
under  the  regulations  governing  the  pay 
system  under  which  the  employee  is 
appointed  without  regard  to  the  special 
salary  rate  schedule,  and  shall  use  the 
step  or  rate  thus  determined  to  fix  the 
employee's  rate  at  the  corresponding 
step  or  rate  in  the  special  salary  rate 
schedule. 

(2)  A  special  salary  rate  may  not  be 
considered  an  employee's  highest 
previous  rate,  except  as  provided  in 
§  531.203(d)(3). 

(d)  General  exception.  Except  as 
provided  in  paragraphs  (e),  (f).  and  (g)  of 
this  section,  all  other  actions  of 
promotion,  reduction  in  grade,  transfer, 
or  reassignment  are  governed  by  the 
pay-fixing  rules  established  for  the 
appropriate  pay  system  to  which,  or  in 
which,  the  personnel  action  is  taken. 

(e)  Reassignments  and  transfers. 
When  an  employee  is  reassigned  or 
transferred  at  the  same  grade  or  level 
under  the  same  pay  system  to  a  position 
to  which  a  special  salary  rate  schedule 
applies,  the  agency  shall  fix  th^- 
employee's  rate  in  the  special  salary 
rate  schedule  at  the  step  or  rate  in  (t\e 
special  salary  rate  schedule  for  the 
employee's  grade  or  level  which 
corresponds  to  the  employee's  existing 
numerical  step  or  rate  in  the  salary  rate 
schedule  for  the  employee's  grade  or 
level. 

(f)  Promotions.  When  an  employee  in 
a  position  to  which  a  special  salary  rate 
schedule  does  not  apply  is  promoted  to 
a  position  to  which  a  special  salary  rate 
schedule  applies,  the  agency  shall  first 
determine  the  employee's  step  or  rate  in 
the  higher  grade  or  level  without  regard 
to  the  special  salary  rate  schedule,  and 
then  shall  fix  the  employee's  rate  at  the 
corresponding  numerical  step  or  rate  in 
the  special  salary  rate  schedule  for  the 
grade  to  which  promoted. 

(g)  Reductions  in  grade.  When  an 
employee  not  entitled  to  a  retained 
grade  or  rate  under  appropriate 
authority  is  reduced  in  grade  to  a 
position  to  which  a  special  salary  rate 
schedule  applies,  the  agency  shall  first 
determine  the  employee's  step  or  rate  in 
the  lower  grade  without  regard  to  the 
special  salary  rate  schedule,  and  then 
shall  fix  the  employee's  rate  at  the 


corresponding  numerical  step  or  rate  in 
the  special  salary  rate  schedule  for  the 
grade  to  which  reduced. 

|FR  Doc.  85-19504  Filed  8-14-85;  8:45  am] 
MUJNG  CODE  S32S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart930     . 

Cherries  Grown  in  Michigan,  New  York, 
Wisconsin,  Pennsylvania,  Ohio, 
Virginia,  West  Virginia  and  Maryland; 
Amendment  of  Subpart— Rules  and 
Regulations 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Finalization  of  interim  final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  has  decided  to 
leave  in  effect  an  interim  final  rule 
which  amended  rules  and  regulations 
pertaining  to  procedures  for  cherry 
growers'  applications  to  divert  cherries 
from  reserve  pool  participation,  and 
methods  of  sale  by  which  cherries  are 
released  from  reserve  pools.  The 
revisions  were  designed  to  enable 
growers  to  make  management  decisions 
with  respect  to  diverting  or  placing 
cherries  in  the  reserve  pool,  and 
handlers  to  make  necessary  decisions 
pertaining  to  the  sale  of  reserve  pool 
cherries. 

EFFECTIVE  DATE:  September  16, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

William  J.  Doyle,  Chief.  Fruit  Branch. 
F&V.  AMS,  USDA,  Washington.  D.C. 
20250,  telephone  202^147-5975. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291.  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  interim  final  rule  with  request  for 
comments  was  issued  on  June  11, 1985, 
and  published  in  the  Federal  Register  (50 
FR  24899)  on  June  14, 1985.  Comments 
were  due  by  July  15, 1985.  None  were 
received.  The  rule  amended  §  930.101 
(Diversion  application),  §  930.102 
(Diversion  fees),  §  930.103  (Diversion), 
and  §  930.5dl  (Conditions  governing  the 
sale  of  reserve  ^ool  cherries). 

These  amendments  of  the  rules  and 
regulations  were  issued  under 
Marketing  Order  930  (7  CFR  Part  930), 
regulating  the  handling  of  tart  cherries 
grown  in  Michigan,  New  York, 


Wisconsin,  Pennsylvania,  Ohio. 
Virginia.  West  Virginia,  and  Maryland. 
The  marketing  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  801- 
674).  These  amendments  were  based 
upon  the  recommendations  and 
information  submitted  by  the  Cherry 
Administrative  Board  at  its  April  10, 
1985  meeting,  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act 

List  of  Subjects  in  7  CFR  Part  1130 

Marketing  Agreements  and  Orders, 
Cherries. 

PART  930— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  930  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  The  interim  final  rule  published  in 
the  Federal  Register  (June  14. 1985;  50  FR 
24899)  amending  §§  930.101,  930.102. 
930.103.  and  930.591  is  adopted  as  a  final 
rule. 

Dated:  August  12. 1985. 
Thotuas  R.  Claik. 

~Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  85-19486  Filed  8-14-85;  a-45  amj 
BILUNG  COOE  34tO-02-H 


Farmers  Home  Administration 
7  CFR  Part  1941 

Operating  Loan  Policies,  Procedures 
and  Authorizations 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  amends  its  regulation 
concerning  Operating  Loans.  This  action 
is  being  taken  to  renumber  an 'Agency 
administrative  form  referenced  in  the 
regulation.  The  intent  of  this  action  is  to 
renumber  an  administrative  form  into 
the  current  agency  numbering  system. 

EFFECTIVE  DATE:  August  15. 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

William  J.  French,  Management  Analyst. 
Organization,  Management  and  Training 
Division,  Farmers  Home  Administration. 
U.S.  Department  of  Agriculture. 
Washington.  D.C.  20250.  Telephone: 
(202)  475-4741. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 


32M4 


Federal  Register  /  Vol.  50,  No.  158  /  Thursday,  August  15.  1965  /  Rules  and  Regulations 


implements  Executive  Order  12291  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  agency  management.  It  is 
the  policy  of  this  Department  to  publish 
for  comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  regard  to 
such  rules.  The  amended  regulation 
reflects  a  change  in  a  form  number  from 
Form  FmHA  141-2.  "Notice  of  Visit  or 
Meeting"  to  Form  FmHA  2005-9.  This 
form  is  completed  by  FmHA  personnel 
for  the  purpose  of  establishing  a  date  for 
a  visit  or  meeting.  The  recipient  of  the 
notice  may  use  the  form  to  reply  to 
FmHA  concerning  establishment  of  such 
visit  or  meeting.  Therefore,  this  action  is 
not  published  for  proposed  rulemaking 
since  it  involves  only  the  renumbering  of 
the  form  for  administrative  purposes 
and  publication  for  comment  is 
urmecessary. 

The  Catalogue  of  Federal  Uomestic: 
Assistance  Number  for  Operating  Loans 
is  10.406. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

This  final  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  "Environmental  Program." 
FmHA  has  determined  that  this  fmal 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and. 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs. 
Agriculture,  Rural  areas.  Youth. 

PART  1941-OPERATING  LOANS 

1.  The  authority  citation  for  Part  1941 
is  revised  to  read  as  follows: 

Auttmrity:  7  U.S.C.  1989;  5  U.S.C.  301:  7  CFR 
2.23:  7  CFR  2.70. 

2.  Subpart  A  of  Part  1941.  Chapter 
XVIII,  Title  7,  Code  of  Federal 
Regulations  is  amended  by  revising  the 
forms  list  in  section  B.  of  Exhibit  A  by 
changing  "141-2"  to  "2006-9"  as  follows; 

Exhibit  A  of  Subpart  A — Processing 
Guide — Insured  Operating  Loans 


B.  Field  Visit 


Form  Na 


2006-9 


Notice  o«  «WI  or  nMinf. (x) 


Dated;  June  1&  1S85. 
Dwight  O.  Calhoun. 

Acting  Associate  Administrator.  Farmers 
Home  Administration. 
(FR  Doc.  85-19402  Filed  8-14-85:  8:45  am) 

WLUNO  COOe  M10-07-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification: 
Methylprednisotone  Tablets 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Tech- 
America  Group,  Inc..  providing  for  safe 
and  effective  oral  use  of  1-  and  2- 
milligram  methylprednisolone  tablets  in 
dogs  and  cats  as  an  anti-inflammatory 
agent. 

EFFECTIVE  DATE:  August  15,  1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3430. 
SUPPt.£MENTARY  INFORMATION:  Tech- 

America  Group,  Inc..  P.O.  Box  338, 
Elwood.  KS  66024.  filed  NADA  135-771 
providing  for  oral  use  of  1-  and  2- 
milligram  methylprednisolone  tablets  as 
an  anti-inflammatory  agent  for 
treatment  of  dogs  and  cats.  Based  on 
data  and  information  submitted,  the 
NADA  is  approved  and  the  regulations 
are  amended  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e](2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l){i)  (April  26. 1985;  50  FR 


16636]  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs,  oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated^  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Center  foi  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Pari  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
360b(i));  21  CFR  5.10  and  5.83. 

2.  In  §  520.1406  by  revising  paragraphs 
(a)  and  (b),  to  read  as  follows: 

§  520.1408    Mettiylprednlsolone  tablets. 

(a)  Specifications.  Each  table  contains 
1.  2.  or  4  milligrams  of 
methylprednisolone. 

(b)  Sponsor.  See  No.  000009  in 

§  510.600(c)  of  this  chapter  for  use  of  1- 
and  4-miiligram  tablets;  see  No.  013983 
for  use  of  1-  and  2-milligramiabIet8. 
***** 

Dated;  August  a  1985. 
Gerald  B.  Guest. 

Acting  Director.  Center  for  Veterinary 

Medicine. 

[FR  Doc.  85-19374  Filed  8-14-85:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heattti 
Administration 

29  CFR  Part  1977 

Section  11(c)  Complaint  Filing  Period 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 

ACTION:  Final  interpretative  rule. 

summary:  a  provision  of  29  CFR  Part 
1977,  an  interpretative  rule  issued  under 
section  11(c)  of  the  Occupational  Safety 
and  Health  Act  of  1970,  is  being  deleted 
in  order  to  conform  the  rule  to  Supreme 
Court  case  law.  The  deleted  provision, 
contained  in  29  CFR  1977.15(d)(3),  states 
that  the  30-day  period  for  filing  a  section 
11(c)  complaint  is  tolled  where  the 
complaining  employee  has.  within  the 
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3(V-day  period,  resorted  in  good  faith  to 
the  grievance-arbitration  procedures  set 
forth  in  the  collective  bargaining 
agreement,  or  filed  a  complaint 
regarding  the  same  general  subject  with 
another  agency.  The  revised  rule  does 
not  permit  the  30-day  period  to  be  tolled 
during  the  pendency  of  grievance- 
arbitration  proceedings,  or  filing  with 
another  agency. 

DATE:  This  interpretation  is  effective 
August  15, 1985. 

FOfI  niRTHER  INFORMATION  CONTACT: 

James  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-3637, 
Washington,  D.C.  20210  (202-523-8151). 
SUPPLEMENTARY  INFORMATION:  I. 

Reasons  for  Issuance  of  the 
Interpretative  Rule.  Sections  11(c)  (1) 
and  (2)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (hereinafter  the 
"OSH  Act"),  29  U.S.C.  660(c)  (1)  and  (2), 
provide: 

(c)(l]  No  person  shall  discharge  or  in  any 
manner  discriminate  against  any  employee 
because  such  employee  has  flled  any 
complaint  or  instituted  or  caused  to  be 
instituted  any  proceeding  under  or  related  to 
this  Act  or  has  testified  or  is  about  to  testify 
in  any  such  proceeding  or  because  of  the 
exercise  by  such  employee  on  behalf  of 
himself  or  others  of  any  right  afforded  by  this 
Act. 

(2)  Any  employee  who  believes  that  he  has 
been  discharged  or  otherwise  discriminated 
against  by  any  person  in  violation  of  this 
subsection  may,  within  thirty  days  after  such 
violation  occurs,  file  a  complaint  with  the 
Secretary  alleging  such  discrimination.  Upon 
receipt  of  such  complaint,  the  Secretary  shall 
cause  such  investigation  to  be  made  as  he 
deems  appropriate.  If  upon  such 
investigation,  the  Secretary  determines  that 
the  provisions  of  this  subsection  have  been 
violated,  he  shall  bring  an  action  in  any 
appropriate  United  States  district  court 
against  s-.ich  person.  In  any  such  action  the 
United  States  district  courts  shall  have 
jurisdiction,  for  cause  shown  to  restrain 
violations  of  paragraph  (1)  of  this  subsection 
and  order  all  appropriate  relief  including 
rehiring  or  reinstatement  of  the  employee  to 
his  former  position  with  back  pay. 

On  January  29, 1973  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  issued  several 
interpretations  of  section  11(c).  The 
interpretations  were  pubUshed  in  29 
CFR  Part  1977 — Discrimination  Against 
Employees  Exercising  Rights  under  the 
Williams-Steiger  Occupational  Safety 
and  Health  Act  of  1970.  38  FR  2681.  One 
of  the  interpretations,  29  CFR  1977.15, 
discussed  the  time  period  within  which 
discrimination  complaints  must  be  filed 
with  the  Secretary  of  Labor.  Paragraphs 
(d)  (1)  and  (2)  of  29  CFR  1977.15  provide 
as  follows: 


(d)  Time  for  filing.  (1)  Section  11(c)(2) 
provides  that  an  employee  who  believes  that 
he  has  been  discriminated  against  in 
violation  of  section  11(c)(1)  "may,  within  30- 
days  after  such  violation  occurs."  Ble  a 
complaint  with  the  Secretary  of  Labor. 

(2)  A  major  purpose  of  the  30-day  period  in 
this  provision  is  to  allow  the  Secretary  to 
decline  to  entertain  complaints  which  have 
become  stale.  Accordingly,  complaints  not 
filed  within  30  days  of  an  alleged  violation 
will  ordinfirily  be  presumed  to  be  untimely. 

Furthermore,  paragraph  (d)(3),  the 
provision  being  modified  by  this 
interpretative  rule,  provides  for  tolling, 
i.e.,  suspending,  the  30-day  period  luider 
the  following  circumstances: 

(3)  However,  there  may  be  circumstances 
which  would  justify  tolling  of  the  30-day 
period  on  recognized  equitable  principles  or 
because  of  strongly  extenuating 
circumstances,  e.g.,  where  the  employer  has 
concealed,  or  misled  the  employee  regarding 
the  grounds  for  discharge  or  other  adverse 
action;  where  the  employee  has,  within  the 
30-day  period,  resorted  in  good  faith  to 
grievance-arbitration  proceedings  under  a 
collective  bargaining  agreement  or  filed  a 
complaint  regarding  the  same  general  subject 
with  another  agency;  or  where  the 
discrimination  is  in  the  nature  of  a  continuing 
violation.  In  the  absence  of  circumstances 
justifyng  a  tolling  of  the  30-day  period, 
untimely  complaints  will  not  be  processed 
(Emphasis  added] 

The  emphasized  provision  is  no  longer 
valid  in  light  of  Supreme  Court 
precedent,  discussed  below,  under  Title 
VII  of  the  Civil  Rights  Act  of  1964,  as 
amended,  an  analogous  employment 
discrimination  statute  whose  precedent 
has  guided  the  coiuls  in  section  11(c) 
cases.  See  Marshall  v.  N.L  Industries, 
Inc..  618  F.2d  1220  (7th  Cir.  1980). 

The  grievance-arbitration  tolling 
provision  in  9  1977.15(d)(3)  was  issued 
at  a  time  when  some  courts  had  ruled 
that  the  pendency  of  grievance- 
arbitration  proceedings  or  other  method 
of  collateral  review  tolled  the  filing 
period  under  42  U.S.C.  2000e-5(e), 
section  706(d)  of  the  Civil  Rights  Act  of 
1964,  as  amended.  See  Malone  v.  North 
American  Rockwell  Corp.,  457  F.2d  779 
(9th  Cir.  1972);  Culpepper  v.  Reynolds 
Metals  Co..  421  F.2d  888  (5th  Cir.  1970); 
Mulchings  v.  United  States  Industries, 
Inc.,  428  F.2d  303  (5th  Cir.  1970). 

In  1976  the  United  States  Supreme 
Court  ruled  in  International  U.  ofElec. 
Wkrs.  V.  Robbins  »  Myers,  429  U.S.  229 
(1976),  that  the  statutory  period  for  filing 
a  Title  VII  claim  with  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  was  not  tolled  during  the 
pendency  of  grievance  or  arbitration 
procedures  under  a  collective  bargaining 
agreement,  or  some  other  method  of 
collateral  review.  The  holding  was 
based  on  the  principle  that  the  statutory 


right  under  Title  VII  and  other  rights, 
such  as  those  under  collective 
bargaining  agreements,  had  legally 
independent  origins  and  were  equally 
available  to  employees.  This  principle 
had  been  enunciated  in  Alexander  v. 
Gardner-Denver  Co.,  415  MS.  38,  54 
(1974)  (an  arbitrator's  decision  under  a 
collective  bargaining  agreement  to  deny 
relief  does  not  bar  a  subsequent  suit  in 
federal  court  under  Title  VII)  and 
Johnson  v.  Railway  Express  Agency,  421 
U.S.  454,  461  (1975)  (the  timely  fiUng  of  a 
charge  with  the  EEOC  does  not  toll  the 
running  of  the  statute  of  limitations 
applicable  to  an  action,  based  on  the 
same  facts,  brought  under  42  U.S.C. 
1981). 

Relying  on  Alexander,  the  Court  in 
Robbins  6"  Myers  also  rejected  the 
argument  that  substantial  policy 
considerations,  based  on  the  central  role 
of  arbitration  in  labor-management 
relations,  dictated  a  finding  that  the 
Title  VII  limitations  period  must  be 
tolled  during  the  pendency  of 
proceedings  under  a  collective- 
bargaining  agreement.  The  Court  also 
did  not  find  that  the  danger  of  a  possible 
conflict  resulting  from  the  concurrent 
pursuit  of  both  collective-bargaining  and 
Title  VII  remedies  warranted  the  tolling 
of  the  Title  VII  limitations  period  while 
the  collective-bargaining  case  proceeded 
to  conclusion.  It  stated  that  one 
proceeding  may  be  stayed  while  the 
other  one  proceeds,  but,  more 
importantly,  that  Congress  had  created  a 
Title  VII  remedy  independent  of  other 
remedies.  The  Court  also  dismissed  the 
contention  that  tolling  would  impose 
almost  no  costs,  since  the  delays 
occasioned  by  the  grievance-arbitration 
process  would  be  "slight"  llius.  the 
Court  concluded  that  ".  .  .  Congress  has 
already  spoken  with  respect  to  what  it 
considers  acceptable  delay  when  it 
estabhshed  a  90-day  (now  180-day) 
limitations  period,  and  gave  no 
indication  that  it  considered  a  'slight' 
delay  followed  by  90  days  equally 
acceptable."  429  U.S.  at  240. 

In  1980  the  Supreme  Court  again  faced 
the  tolling  issue  in  Delaware  State 
College  v.  Ricks.  449  U.S.  250,  261  (1980). 
The  Court,  reaffirming  Robbins  &  Myers, 
held: 

(We)  already  have  held  that  the  pendency 
of  8  grievance,  or  some  other  method  of 
collateral  review  of  an  employment  decision, 
does  not  toll  the  running  of  the  limitations 
period. 

The  holdings  and  reasoning  of 
Robbins  &  Myers  and  Delaware  State 
College  compel  the  conclusion  that  the 
pendency  of  a  grievance-arbitration 
proceeding  under  a  collective  bargaining 
agreement  or  filing  with  another  agency 
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does  not  toll  the  running  of  the  30-day 
period  for  filing  complaints  with  the 
Secretary  of  Labor  under  section  11(c).  a 
statutory  employment  discrimination 
provision  analogous  to  Title  VII.  Section 
11(c).  like  Title  Vll.  is  a  statutory 
remedy  independent  of  remedies  under 
a  collective  bargaining  agreement. 
Indeed,  in  N.L  Industries.  618  F.2d.  at 
1222.  the  Seventh  Circuit  held  that: 

Like  Title  VII,  this  lesislation  the  OSH  Act 
was  passed  to  mobilize  the  resources  of  the 
federal  government  in  an  effort  to  eradicate  a 
specific  group  of  problems  confronting 
workers  nationwide.  See  WhiHpoo!  Corp.  v. 

Marshall. U.S.  at .  100  S.Ct.  at  890. 

Enacted  after  the  Supreme  Ck>urt  developed 
its  policies  encouraging  deference  to 
arbitration  in  a  pure  collective  t>argaining 
context,  the  OSIIA  legislation  was  intended 
to  create  a  separate  and  general  right  of 
broad  social  importance  existing  beyond  the 
parameters  of  an  individual  labor  agreement 
and  susceptible  of  full  vindication  only  in  a 
judicial  forum. 

Thus,  the  current  interpretation  of 
section  11(c)  set  forth  in  29  CFR 
1977.15(d)(3)  providing  for  the  tolling  of 
the  30-day  period  for  filing  complaints 
due  to  the  pendency  of  grievance- 
arbitration  proceedings  or  filing  with 
another  agency  no  longer  comports  with 
relevant  Supreme  Court  case  law.  It  is 
essential  to  make  our  interpretation 
consistent  with  the  law  and  to  inform 
employees  of  the  new  interpretation  in 
order  to  avoid  causing  confusion  among 
employees  regarding  when  their  section 
11(c)  complaints  must  be  filed. 
Therefore,  the  grievance-arbitration  and 
filing  with  another  agency  tolling 
provisions  are  being  deleted  from  20 
CFR  1977.15(d)(3)  and  that  paragraph  is 
being  modified  to  expressly  state  that 
the  pendency  of  grievance-arbitration 
proceedings  or  filing  with  another 
agency  does  not  toll  the  30-day  period 
for  filing  of  section  11(c)  complaints. 

II.  Regulatory  Impact  Analysis 

In  accordance  with  Executive  Order 
12291  (46  FR  13193,  February  17, 1981). 
OSHA  has  carefully  assessed  the 
potential  impact  of  this  change  in  the 
interpretation  of  section  11(c).  Based  on 
the  guidelines  of  the  Execufive  Order, 
OSHA  has  concluded  that  the 
interpretation  is  not  a  "major"  action 
which  would  necessitate  further 
economic  impact  evaluation  and  the 
preparation  of  a  regulatory  analysis. 
Requiring  employees  who  invoke  the 
grievance-arbitration  procedures  under 
their  collective  bargaining  agreements, 
or  who  file  with  other  agencies  to  file 
their  section  11(c)  complaints  within  30 
days  following  the  discrimination  will 


impose  minimal  costs,  if  any,  on  OSHA. 
employers,  or  employees.  Although 
some  complaints  may  be  filed  under  the 
new  interpretation  which-would  not 
have  been  filed  under  the  prior 
interpretation,  the  number  of  such 
complaints  is  expected  to  be  small. 
Moreover,  little  additional  investigative 
costs  are  expected  to  accrue  since  most 
of  the  grievance  arbitration  procedures 
will  have  been  completed  before  OSHA 
has  expended  significant  time  and 
resources  in  conducting  an  investigation. 
Since  some  employees  will  find  the 
results  of  their  grievance-arbitration 
procedures  to  be  satisfactory,  or  get 
positive  results  from  another  agency, 
further  investigation  by  OSHA  will 
therefore  be  urmecessary. 

Finally,  OSHA  finds  that  the 
provisions  fo  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L  98-353.  94  Stat.  1164. 
5  U.S.C.  601  et  seq.),  which  require  an 
assessment  of  the  impact  of  certain 
regulatory  actions  upon  small  entities, 
are  inapplicable  to  this  interpretative 
rule. 

ni.  Procedura 

This  rule  is  an  interpretative  rule 
because  it  interprets,  or  explains, 
section  11(c)(2)  of  the  OSH  Act  in 
conformance  with  Supreme  Court 
precedent  under  an  analogous  statute. 
Therefore,  pursuant  to  5  U.S.C. 
553(b)(A),  notice  of  proposed  rule 
making  and  an  opportunity  for 
comments  are  not  required.  Similarly, 
pursuant  to  5  U.S.C.  553(d)(2),  this 
interpretative  rule  may  be  made 
effective  upon  publication  in  the  Federal 
Register. 

rv.  State  Plan  Applicability 

Section  ll(c]  applies  throughout  the 
United  States.  In  addition,  25  States 
with  their  own  OSHA-approved 
occupational  safety  and  health  plans 
have  provisions  prohibiting  retaliation 
against  employees  for  occupational 
safety  or  health  activity,  which,  may 
differ  from  section  11(c).  The  States  with 
approved  plans  are:  Alaska,  Arizona, 
California,  Coimecticut  (State  and  local 
government  employees  only).  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan.  Minnesota.  Nevada,  New 
Mexico,  New  York  (States  and  local 
government  employees  only).  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina.  Tennessee,  Utah,  Vermont 
Virginia,  Virgin  Islands.  Washington. 
Wyoming. 

V.  Authority 

This  document  was  prepared  under 
the  direction  of  Robert  A.  Rowland. 
Assistant  Secretary  of  Labor  for 


Occupational  Safety  and  Health,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  This  interpretation  is  issued 
pursuant  to  sections  8(g)(2)  and  ll(c)(2| 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  657(g)(2), 
660(c)(2)),  5  U.S.C.  553,  and  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35736)). 

List  of  Subjects  in  29  CFR  Part  1977 

Civil  rights.  Equal  employment 
opportunity.  Labor-management 
relations.  Occupational  safety  and 
health. 

PART  1977— DISCRIMINATION 
AGAINST  EMPLOYEES  EXERCISING 
RIGHTS  UNDER  THE  WILLIAMS- 
STEIGER  OCCUPATIONAL  SAFETY 
AND  HEALTH  ACT  OF  1970 

Accordingly.  29  CFR  Part  1977  is 
amended  as  set  forth  below, 

1.  The  authority  citation  for  Part  1977 
is  revised  to  read  as  follows: 

Authority:  Sees.  11(c)(2)  and  B(g)(2)  of  the 
Occupational  Safety  and  Health  Act  of  1970. 
29  U.S.C.  660(c)(2)  and  657(g)(2).  5  U.S.C.  553. 
and  Secretary  of  Labor's  Order  9-83  (46  FR 
35736,  August  5, 1983) 

2.  Section  1977.15  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§  1977.15    FHtng  of  complaint  tor 

discrimination. 

•         *         «         •         • 

(d)  Time  for  filing.  '  '  " 

(3)  However,  there  may  be 
circumstances  which  would  justify 
tolling  of  the  30-day  period  on 
recognized  equitable  principles  or 
because  of  strongly  extenuating 
circumstances,  e.g.,  where  the  employer 
has  concealed,  or  misled  the  employee 
regarding  the  grounds  for  discharge  or 
other  adverse  action;  or  where  the 
discrimination  is  in  the  nature  of  a 
continuing  violation.  The  pendency  of 
grievance-arbitration  proceedings  or 
filing  with  another  agency,  among 
others,  are  circumstances  which  do  not 
justify  tolling  the  30-day  period.  In  the 
absence  of  circumstances  justifying  a 
tolling  of  the  30-day  period,  untimely 
complaints  will  not  be  processed. 

Signed  at  Washington.  DC,  this  15«h  day 
of  July.  1985. 
Patrick  R.  Tyson. 

Acting  Assistant  Secretary  of  Labor  fur 
Occupational  Safety  and  Health. 
[VR  Doc.  85-17208  Filed  6-14-B5;  8:45  am] 
BILUNO  CODE  4S10-2»-« 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

Approval  of  Permanent  Program 
Amendment  From  tt>e  State  of 
Arkansas  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  a  program  amendment 
submitted  by  Aricansas  as  an 
amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Arkansas  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  proposed 
program  amendment  submitted  by 
Arkansas  on  May  21. 1985,  would  allow 
for  a  violation  abatement  period  of  more 
than  90  days  under  certain  conditions 
and  would  establish  procedures  for 
conducting  informal  assessment 
conferences.  On  June  25, 1985.  OSM 
published  a  notice  in  the  Federal 
Register,  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (50  FR  26221-26222).  The 
public  comment  period  ended  July  25. 
1985. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 
Director  of  OSM  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations  and 
is  approving  it.  The  Federal  rules  at  30 
CFR  Part  904  codifying  decisions 
concerning  the  Arkansas  program  are 
being  amended  to  implement  this  action. 
This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
to  encourage  States  to  implement  the 
Federal  standards  without  undue  delay: 
consistency  of  the  State  and  Federal 
standards  is  required  by  SMCRA. 
EFFECTIVE  DATE:  August  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Markey.  Field  Office 
Director,  Tulsa  Field  Office,  Office  of 
Surface  Mining.  333  West  4  th  Street 
Room  3432.  Tulsa,  Oklahoma  74103: 
Telephone:  (918)  745-7927. 
SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  Arkansas  State 
Program 

On  February  18. 1980.  Arkansas 
submitted  its  proposed  regulatory 


program  to  OSM.  On  November  21. 1960. 
following  a  review  of  the  proposed 
programs  outlined  in  30  CFR  Part  732, 
the  Secretary  approved  the  program 
subject  to  the  correction  of  four  minor 
deFiriencies  (45  FR  77003-77013). 

II.  Submission  of  the  Proposed 
Amendments 

Arkansas  submitted  to  OSM  on  May 
21. 1985,  a  proposed  amendment  to  the 
Arkansas  regulatory  program  which 
would  allow  the  extension  of  a  violation 
abatement  period  for  more  than  90  days 
and  which  would  establish  procedures 
for  conducting  informal  assessment 
conferences  (Administrative  Record  No. 
AR-290).  Specifically,  Arkansas 
amended  its  regulations  at  843.12  to 
allow  the  permittee  to  request  an 
abatement  period  of  more  than  90  days 
under  certain  conditions.  In  addition, 
Arkansas  included  regulatory  language 
at  845.18.  845.19  and  845.20  which 
establishes  procedures  for  assessment 
conferences  and  for  appeal  of  the 
proposed  penalty  and  fact  of  violation, 
and  which  sets  forth  the  requirements 
for  final  assessment  and  payment  of 
penalties. 

On  June  25. 1985.  OSM  published  a 
notice  in  the  Federal  Register 
announcing  receipt  of  the  amendment, 
inviting  public  comment  and  providing 
the  opportunity  to  request  a  public 
hearing  on  the  proposed  amendment  (50 
FR  26221-26222).  Since  no  one  requested 
a  hearing,  none  was  held.  Hie  public 
comment  period  ended  July  25, 1985.  No 
public  comments  were  received  during 
the  comment  period. 

III.  Director's  Findings 

In  accordance  with  SMCRA  and  30 
CFR  732.15  and  732.17.  the  Director  finds 
that  the  program  amendment  submitted 
by  Arkansas  on  May  21. 1985  meets  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII,  as  discussed  below. 

A.  Extension  of  Abatement  Period 
Beyond  90  Days 

The  Arkansas  rules  at  843.12  establish 
procedures  for  granting  an  extension  of 
violation  abatement  periods  beyond  90 
days  under  certain  circumstances. 
Specifically,  the  Arkansas  regulations  at* 
843.12(c]  have  been  amended  to  allow 
for  an  abatement  period  of  more  than  90 
days  under  the  conditions  set  forth  at 
B43.12(f).  These  conditions  include:  (1) 
Circumstances  in  which  the  permittee 
has  applied  for  and  is  diligently  pursuing 
a  permit  renewal  or  other  necessary 
approval  that  will  not  be  issued  within 
90  days;  (2)  situations  in  which  a  valid 
judicial  order  precluding  abatement 
within  90  days  exists,  provided  the 
permittee  is  pursuing  all  rights  of  appeal 


and  as  to  which  there  is  no  other 
effective  legal  remedy:  (3)  situations 
where  the  permittee  cannot  abate  within 
90  days  because  of  a  labor  strike;  (4) 
circumstances  where  abatement  within 
90  days  would  require  the  permittee  to 
take  actions  that  violate  safety 
standards  established  by  the  Mine 
Safety  and  Health  Act  and  (5)  climatic 
conditions  precluding  abatement  within 
90  days.  Extensions  may  be  granted  for 
climatic  conditions  only  if  abatement 
would  cause  more  en\'ironmental  harrn 
than  it  would  prevent  No  extension 
granted  u^der  these  States  provisions 
may  exceed  90  days. 

The  Federal  rule  at  30  CFR  843.12  also 
rt>quire8  all  permittees  to  ry^et-eeftain 
conditions  before  they  are  granted  aV 
extension  of  violation  abatement         \ 
periods  beyond  90  da>'8.  The  Arkansas 
rule  does  not  permit  extensions  under 
conditions  other  than  those  permitted  in 
the  Federal  regulations.  Therefore,  the 
Director  finds  that  the  Arkansas 
regulations  at  843.12  (c)  and  [f]  are  do 
less  effective  than  the  Federal 
regulations. 

B.  Procedures  for  Conducting  Informal 
Assessment  Conferences 

Arkansas  added  regulations  at  845.18 
to  establish  procedures  for  conducting 
informal  assessment  conferences. 
Specifically,  the  Arkansas  regulations 
allow  the  Arkansas  Department  of 
Pollution  Control  and  Ecology  (ADPCE) 
to  hold  informal  assessment  conferences 
to  review  the  proposed  assessment  or 
reassessment  upon  virritten  request  of 
the  person  to  whom  the  notice  or  order 
was  issued,  if  the  request  is  received 
within  15  days  from  the  date  the 
proposed  assessment  or  reassessment 
was  mailed. 

The  Arkansas  regulations  at 
&45.18(b)(l)  require  that  the  assessment 
conference  be  held  within  60  days  from 
the  date  of  issuance  of  the  proposed 
assessment  or  the  end  of  the  abatement 
period,  whichever  is  later,  but  provided, 
that  a  failure  by  the  ADPCE  to  hold  such 
a  conference  within  60  days  shall  not  be 
grounds  for  dismissal  of  all  or  part  of  an 
assessment  unless  the  person  against 
whom  the  proposed  penalty  has  been 
assessed  proves  actual  prejudice  as  a 
result  of  the  delay. 

Arkansas  has  also  revised  its 
regulations  at  845.19  to  alter  the 
procedures  by  which  persons  charged 
with  a  violation  may  request  a  hearing. 
Specifically,  the  person  charged  with  tne 
violation  may  contest  the  proposed 
penalty  or  the  fact  of  violation  by 
submitting  a  petition  and  an  amount 
equal  to  the  proposed  penalty  or.  if  a 
conference  has  l>een  held,  the 
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reassessed  or  affirmed  penalty  to  the 
Director  of  ADPCE  within  30  days  of 
receipt  of  the  proposed  assessment  or 
reassessment  or  within  15  days  from  the 
date  of  service  of  the  conference 
officer's  action,  whichever  is  later.     . 

In  addition.  Arkansas  revised 
regulatory  language  at  845.20  to  state 
that  if  the  ^nal  decision  in  the 
administrative  and  judicial  review 
results  in  an  order  reducing  or 
eliminating  the  proposed  penalty 
assessment.  ADPCE  will,  within  30  days 
of  receipt  of  the  order,  refund  to  the 
person  assessed  all  or  part  of  the 
escrowed  amount. 

The  Director  finds  that  the  Arkansas 
regulations  at  645.18,  845.19  and  845.20 
are  no  less  effective  than  30  CFR  845.18, 
845.19.  and  845.20,  and  no  less  stringent 
than  section  518(c)  of  SMCRA. 

IV.  Public  Comments 

Of  those  Federal  agencies  invited  to 
comment  pursuant  to  section  503(b) 
SMCRA  and  30  CFR  732.17(h)(10)(i), 
acknowledgments  were  received  from 
the  Departmer.t  of  Agriculture,  Soil 
Conservation  Service  and  the 
Department  of  the  Interior,  U.S.  Fish  and 
Vi/ildlife  Service.  The  comments  were 
limited  and  did  not  identify  any 
deficiencies  in  the  proposed  program 
amendment. 

This  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  section 
503  (b)(1)  and  SMCRA  and  30  CFR 
732.17(h)(10)(i). 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  Arkansas 
program  amendment,  provided  that 
Arkansas  promulgates  these  regulations 
in  a  form  identical  to  that  submitted  to 
OSM  on  May  21. 1985.  The  Director  is 
amending  Part  904  of  30  CFR  Chapter 
VII  to  imf>iement  this  decision. 

VI.  Procedural  Requirements 

/.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1929(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  for  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  peparation  of  a  Regulatory 


Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  requirements;  rather,  it  will 
ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 
3.  Paperwork  Reduction  Act 
This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  9M 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  August  9. 1985 
led  O.  Christensen, 
Aclin,^  Director.  Office  of  Surface  Minins- 

Part  904— ARKANSAS 

1.  The  authority  citation  for  Part  904 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  e/se?.). 

2.  30  CFR  904.15  is  amended  by  adding 
a  new  paragraph  (b)  as  follows: 

§904.15    Approval  of  regulatory  program 

amendmenta. 

«         *        ♦        ♦        • 

(b)  The  following  amendment 
submitted  to  OSM  on  May  21, 1985,  is 
approved  effective  August  15. 1985: 
Modifications  to  the  Arkansas 
regulations  at  section  843.12,  845.18, 
845.19  and  845.20.  This  approval  is 
contingent  upon  the  State's 
prom.ulgation  of  the  proposed 
regulations  in  the  identical  form 
submitted  for  OSM's  review  and 
approval.  . 

(FR  Doc.  85-19449  Filed  8-14-65;  8:45  amj 
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30  CFR  Part  938 

Approval  of  Permanent  Program 
Amendment  From  ttie  State  of 
Pennsylvania  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  a  program  amendment 


submitted  by  Pennsylvania  as  an 
amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Pennsylvania  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  provides  for  the  mandatory 
suspension  or  revocation  of  a  blaster's 
license  upon  a  finding  by  the 
Department  of  Environmental 
Resources,  the  State  agency  which 
administers  the  Pennsylvania  program, 
of  an  operator's  willful  conduct  with 
respect  to  certain  actions. 

Pennsylvania  submitted  the  proposed 
program  amendment  by  letter  dated 
April  19, 1985  (Administrative  Record 
No.  PA  551).  An  earlier  opinion  from  the 
State  dated  February  27, 1985 
(Administrative  Record  No.  PA547) 
established  that  "due  cause"  for 
suspension  or  revocation  under  section 
210.2(f)  of  the  State  regulations  includes 
but  is  not  limited  to  the  same  basis  for 
suspension  or  revocation  set  forth  in  30 
CFR  850.15(b)(1).  Pennsylvania's  April 
19, 1985  letter  establishes  that  it  is  the 
State's  policy  that,  in  cases  of  willful 
conduct,  including  the  bases  for 
suspension  or  revocation  set  for  in  30 
CFR  850.15(b)(1),  suspension  or 
revocation  is  mandatory.  OSM 
published  a  notice  in  the  Federal 
Register  on  June  18, 1985.  announcing 
receipt  of  the  amendment  and  inviting 
public  comment  on  the  adequacy  of  the 
proposed  amendment  (50  FR  25267).  The 
public  comment  period  ended  July  18. 
1985. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations, 
and  is  approving  it.  The  Federal  rules  at 
30  CFR  Part  938  codifying  decisions 
concerning  the  Pennsylvania  program 
are  being  amended  to  implement  this 
action. 

This  final  nile  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  August  15, 1985. 

FURTHER  INFORMATION  CONTACT: 

Robert  Biugi.  Uirei.tor,  Harrisburs  Field 
Office,  Office  of  Surface  Mining,  101 
South  Second  Street,  Suite  L-4, 
Harrisburg,  Pennsylvania  17101; 
Telephone:  (717)  782-4036. 
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SUPPLEMENTARY  mFORMATMN: 

I.  Background 

The  Pennsylvania  program  was 
condilionally  approved  by  the  Secretan, 
of  the  Interior  on  July  31. 1982. 
Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Pennsylvania  program 
can  be  found  in  the  July  30, 1982  Federal 
Register  (47  FR  33050-33083). 

II.  Submission  of  Program  Amendment 

On  April  4, 1985,  the  Director 
announced  his  approval  of  an 
amendment  to  the  Pennsylvania 
program  which  established  a  program 
for  the  training,  examination  and 
certification  of  blasters  (50  FR  13315). 
The  Director  found  the  State's  program 
to  be  consistent  with  the  Federal 
standards  for  certification  of  blasters  at 
30  CFR  Part  850  with  one  exception 
unlike  M)  CFR  850-1 :.(!))( 1 ).  Tlu-  SUitt-  s 
blaster  certification  program  did  not 
provide  for  mandatory  license 
suspension  or  revocation  upon  a  finding 
of  willful  conduct  with  respect  to  any  of 
the  following  actions: 

1.  Noncompliance  with  any  order  of 
the  regulatory  authority. 

2.  Unlawful  use  in  the  work  place  of. 
or  current  addiction  to.  alcohol, 
narcotics  or  other  dangerous  drugs. 

3.  Violation  of  any  provision  of  State 
or  Federal  explosives  laws  or 
regulations. 

4.  Providing  of  false  information  or  a 
misrepresentation  for  purpose  of 
obtaining  a  license. 

Therefore,  as  set  forth  under  30  CFR 
938.16(a).  the  Director  required 
Pennsylvania  to  submit  a  program 
amendment  by  June  3. 1985.  which 
would  provide  for  mandatory  license 
suspension  or  revocation  in  a  manner 
consistent  with  the.Federal  regulation  at 
30  CFR  850.15(b). 

In  satisfaction  of  this  requirement, 
Pennsylvania  submitted  to  OSM  a  letter 
dated  April  19, 1985,  which  sets  forth  the 
Department's  policy  with  respect  to 
mandatory  suspension  or  revocatiortof 
a  blaster's  license  (Administrative 
Record  No.  PA  551).  The  letter  states 
that  in  cases  involving  willful  conduct  it 
is  DER's  policy  to  suspend  or  revoke  a 
blaster's  license,  following  a  hearing. 
The  letter  further  states  that  this  policy 
represents  DER's  application  of  section 
210.2(f)  of  Chapter  210  of  Title  25  of  the 
Pennsylvania  Code. 

In  its  letter  the  Department  indicated 
that  it  was  preparing  a  program 


guidance  memorandum  which  would 
state  that  in  cases  of  willful  conduct,  the 
Department  shall  suspend  or  revoke  a 
blaster's  license  following  the  conduct 
of  a  hearing. 

III.  Director's  Fmdings 

Tn  accordance  with  SMCRA  and  30 
CFR  732.15  and  732.17.  the  Director  finds 
that  the  program  amendment  submitted 
by  Pennsylvania  on  April  19, 1985  meets 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII. 

Specifically,  the  Director  finds  that  the 
Pennsylvania  Department  of 
Environmental  Resources'  policy 
statem€ht  provides  mandatory  license 
suspension  or  revocation  provisiofts 
which  are  no  less  effective  than  the 
Federal  requirements  at  30  CFR 
850.15(b)(1). 

IV.  Public  Comments 

Of  the  Federal  agencies  invited  to 
comment,  only  the  U.S.  Soil 
Conservation  Service  responded,  and 
that  agency  provided  no  comments.  No 
other  public  comments  were  received. 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  Section 
503(b)  (1)  and  (2)  of  SMCRA  of  30  CFR 
732.17{h)(10{i). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  amendment  to 
the  Pennsylvania  progcam  as  submitted 
on  April  19, 1985.  The  Director  is 
amending  Part  938  of  30  CFR  Chapter 
VII  to  implement  this  decision- 

VI.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28. 1981.  the  Office  of     ^ 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  Sections  3. 4. 7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action 
OSM  is  exempt  from  the  requirement  to 
prepare  a  Regulatory  Impact  Analysis 
and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 


impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements        * 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  PaperK'ork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget"  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 

mining. 

Dated  August  9. 1985. 
Jed  D.  Christensen. 

Acting  Director.  Office  of  Suffui-e  Miniiig. 

PART  938— PENNSYLVANIA 

30  CFR  Part  938  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  938 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  Surface  Mining; 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  12016/ seg). 

2.  30  CFR  938.15  is  amended  by  adduig 
a  new  paragraph  (h)  as  follows: 

§  938.15    Approval  of  regulatory  program 
amendments. 

«  •  «  *  « 

(h)  The  following  amendment 
submitted  to  OSM  on  April  19, 1985  is 
approved  effective  August  15. 1965: 
Amendment  to  Pennsylvania's  blaster 
certification  program,  as  contained  in 
the  Pennsylvania  Department  of 
Environmental  Resources'  policy 
statement  as  submitted  by  Pennsylvania 
on  April  19. 1985. 

3.  30  CFR  938.16  is  amended  by 
removing  and  reser\'ing  paragraph  (a)  as 
follows: 

§938.16    Required  program  amendmenta. 

«  «  *  *  « 

(a)  [Reserved] 
[FR  Doc.  85-19450  Filed  8-14-85;  8:45  amj 

BIUJNQ  COOE  4310-06-11 

30  CFR  Part  946 

Approval  of  Amendntent  to  the 
Virginia  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Final  rule. 

SliMMARY:  OSM  is  announcing  the 
approval  of  an  amendment  submitted  by 
the  Commonwealth  of  Virginia  as  a 
modification  to  its  permanent  regulatory 


32850        Federal  Register  /  Vol.  50.  No.  ^58  /  Thursday.  August  15.  1985  /  Rules  and  Regulations 


program  (hereinafter  referred  to  as  the 
Virginia  program]  under  the  Surface 
.Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  consists 
of  State  statutory  changes  altering  the 
criteria  used  to  determine  whether  a 
surface  coal  mining  operation  affects 
two  acres  or  less.  On  June  26, 1985,  OSM 
published  a  notice  in  the  Federal 
Register,  announcing  receipt  of  the 
amendment  and  invitiiig  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (50  FR  26387-26388).  The 
public  comment  period  ended  July  26, 
1985. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations  and 
is  approving  it.  The  Federal  rules  at  30 
CFR  Part  946  codifjing  decisions 
concerning  the  Virginia  program  are 
being  amended  to  implement  this  action. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  [irogram  amendment  process  and 
to  encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  August  15,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Penn,  Acting  Director,  Big  Stone 
Gap  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
P.O.  Box  626,  Big  Stone  Gap.  Virynia 
24219,  Telephone:  (703)  523-4303. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Secretary  of  the  Interior 
conditionally  approved  the  Virginia 
program  on  December  15, 1981. 
Information  pertinent  to  the  general 
background,  revisions,  modifications 
and  amendments  to  the  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Virginia  program  can  be  found  in  the 
December  15, 1981  Federal  Register  (46 
FR  61088-61115). 

On  April  22, 1983,  OSM  published  a 
final  rule  in  the  Federal  Register 
disapproving  Sections  45.1-364.A.1, 
45.1-364.A.3  and  45.1-364.A.4  of  Chapter 
23  of  the  Code  Virginia  and  the 
implementing  regulations  thereunder  (48 
FR  17558).  This  action  was  taken  by  the 
Director  of  OSM  because  he  determined 
that  the  above  cited  sections  of  Chapter 
23  (governing  mines  two  acres  or 
smaller  in  size)  were  inconsistent  with 
SMCRA.  the  Federal  regulations  at  30 


CFR  700.11  and  701.5  and  the  permanent 
regulatory  program  administered  by 
Virginia  under  Chapter  19  of  the  Code  of 
Virginia.  Also,  on  April  22. 1983.  OSM 
published  a  proposed  rulemaking  in  the 
Federal  Register  to  supersede  and 
preempt  the  above  sections  of  Chapter 
23  and  its  implementing  regulations  (48 
FR  17562).  Subsequently,  the  Secretary 
of  the  Interior,  pursuant  to  section  505(b) 
of  SMCRA  and  30  CFR  730.11(a). 
published  a  final  rule  in  the  Federal 
Register  to  supersede  and  preempt  those 
specific  sections  of  Chapter  23  and  its 
implementing  regulations  (October  11, 
1983,  48  FR  46028). 

II.  SubmissioD  of  Amendment 

By  letter  dated  May  1985.  Virginia 
submitted  Chapter  331  of  the  Virginia 
Acts  of  Assembly.  1985  session,  as 
enacted  on  March  17, 1985.  The 
proposed  amendment,  as  received  by 
OSM  on  June  6. 1985.  would  repeal 
section  45.1-364  of  Chapter  23  of  the 
Code  of  Virginia  and  replace  it  with  a 
new  section  45.1-364.1.  These  revisions 
estabUsh  new  criteria  to  be  used  in 
determining  whether  a  surface  coal 
mining  operation  will  be  regulated  under 
Chapter  23.  or  whether  it  is  subject  to 
the  permanent  program  requirements  of 
Chapter  19.  Specifically,  section  45.1- 
364.1  provides  that  the  criteria 
established  in  Chapter  19  and  the 
regulations  issued  thereunder  shall  be 
used  to  determine  the  size  of  the 
affected  area. 

On  June  26. 1985.  OSM  published  a 
notice  in  the  Federal  Register  which 
announced  procedures  for  a  public 
comment  period  and  for  requesting  a 
public  hearing  on  the  substantive 
adequacy  of  the  proposed  amendment 
(50  FR  26387-26388).  The  public  hearing 
scheduled  for  July  22. 1985,  was  not  held 
since  no  requests  were  made  to  conduct 
liie  hearing.  The  public  comment  period 
on  the  proposed  amendment  ended  on 
July  26, 1985. 

III.  Director's  Findings 

In  accordance  with  SMCRA  and 
pursuant  to  30  CFR  732.15  and  732.17, 
the  Director  finds  that  the  program 
amendment  submitted  by  Virginia  in 
May  1985,  meets  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII.  as 
discussed  below. 

The  statutory  amendment  which 
repeals  section  45.1-364  of  Chapter  23 
and  adds  a  new  45.1-364-1  establishes 
new  criteria  to  be  used  in  determining 
whether  a  surface  coal  mining  operation 
will  be  regulated  under  Chapter  23  or 
whether  it  is  subject  to  the  permanent 
program  requirements  of  Chapter  19. 
Specifically,  the  new  section  provides 
that  in  determining  the  size  of  the 


a^ected  area  for  the  purposes  of 
Chapters  23  and  19,  the  criteria 
established  in  Chapter  19  or  regulations 
promulgated  thereunder  shall  control. 
The  Director  finds  the  revisions 
consistent  with  the  actions  taken  by  the 
Department  of  the  Interior  on  April  22. 
1983  (48  FR  17558)  and  October  11. 1983 
(48  FR  46028).  Further,  the  revisions  are 
in  accordance  with  section  528  of 
SMCRA  and  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR  700.11. 

rV.  Public  Comments 

No  comments  were  received  on  this 
proposed  amendment. 

V.  Director's  Dedsicn 

The  Director,  based  on  the  above 
findings,  is  approving  the  Virginia 
program  amendment  submitted  to  OSM 
in  May  1985.  The  Director  is  amending 
Part  946  of  30  CFR  Chapter  VII  to 
implement  this  decision  and  to  modify 
the  existing  disapproval  and  preemption 
and  supersession  sections  to  reflect  this 
action. 

VI.  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d)  of  SMCRA  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  2a  1981.  the  OSice  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.  4.  7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action. 
OSM  is  exempt  from  the  requirement  to 
prepare  a  Regulatory  Impact  Analysis, 
and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 
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List  of  Subjects  in  30  CFR  Part  946 

Coal  mining.  Intergovermnental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  August  9. 1985. 

|ed  D.  Cliristeiisen, 

Acting  Director.  Office  of  Surface  Mining. 

PART  946— VIRGINIA 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Autliority:  Pub.  L.  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.). 

2.  30  CFR  946.12  is  revised  to  read  as 
follows: 

§  946. 1 2    State  program  provisions 
disapproved. 

(a)  The  following  provisions  are 
disapproved  effective  April  22, 1983: 
Paragraphs  3.01(a)(1),  3.01(a)(4)  and  3.01 
(a)(5)  of  the  Virginia  Coal  Surface 
Mining  and  Reclamation  Regulations  for 
Operations  Disturbing  Two  Surface 
Acres  or  Less. 

3.  30  CFR  946.13  is  revised  to  read  as 
follows: 

§  946.13    State  program  provisions  set 
asMe. 

(a)  Paragraphs  3.01(a)(1),  3.01(a)(4) 
and  3.01(a)(5)  of  the  Virginia  Coal 
Surface  Mining  and  Reclamation 
Regulations  for  Operations  Disturbing 
Two  Surface  Acres  or  Less  are 
inconsistent  with  and  less  effective  than 
the  Federal  provisions  for  the  two-acre 
exemption  and  are  set  aside  in  their 
entirety  under  the  provisions  of  section 
505(b)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977. 

4.  30  CFR  946.15  is  amended  by  adding 
a  new  paragraph  (p)  as  follows: 

§  946.15    Approval  of  regulatory  program 
amendments. 


(p)  The  following  amendment  is 
approved  effective  August  15, 1985: 
Repeal  of  section  45.1-364  of  Chapter  23 
of  the  Code  of  Virginia  and  addition  of  a 
new  section  45.1-364.1,  as  enacted  by 
the  General  Assembly  of  Virginia  on 
March  17, 1984,  and  submitted  to  OSM 
in  May  1985. 

(PR  Doc.  85-19451  Filed  8-14-85;  8:45  am) 
BILUNG  CODE  431IM)S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  297 

[DoD  Instruction  5120.4] 

DoD  Newspapers  and  Civilian 
Enterprise  Publications 

agency:  American  Forces  Information 
Services,  DoD. 

ACTION:  Final  rule. 

summary:  The  last  revision  of  DoD 
Instruction  5120.4  was  dated  March  15, 
1973.  Between  then  and  the  November 
14, 1984  publication  of  the  latest  update, 
there  were  changes  in  laws  and  DoD 
policies  and  practices  relating  to  DoD 
Newspapers  and  Civilian  Enterprise 
(CE)  publications.  Improvements  in 
mission  support  and  cost-effectiveness 
of  DoD  newspapers  were  needed.  There 
were  voids  in  policy  and  procedural 
guidance  for  the  editorial  and 
administrative  or  business  operations  of 
both  command/installation  newspapers 
and  the  overseas  Stars  &  Stripes  which 
were  detrimental  to  mission 
accomplishment  by  these  medial. 
Finally,  many  of  the  policies  and 
procedures  outlined  in  the  1973 
Instruction  were  not  sufficiently  clear. 
All  of  these  factors  combined  to  form 
the  impetus  for  the  1984  update  of  the 
Instructions. 

DATE:  Effective  date  is  November  14, 
1985. 

ADDRESS:  Department  of  Defense, 
American  Forces  Information  Service, 
1735  N.  Lynn  Street,  Arlington,  VA 
22209-2086. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Stanley  F.  Jensen,  telephone 
(202)  696-5271/2/3. 

SUPPLEMENTARY  INFORMATION:  Since  the 
publications  governed  by  DoD 
Instruction  5120.4  are  directed  at  the 
internal  Department  of  Defense 
audience,  there  is  minimal  impact  on  the 
public.  A  few  provisions  of  this  Part 
provide  guidelines  for  contracting  by 
installation  conunanders  with 
commercial  publishers  for  the 
publication  of  Civilian  Enterprise 
publications. 

The  Instruction  was  published 
originally  of  September  21. 1954. 
Subsequent  revisions  have  been  issued 
on  September  5. 1957,  September  27, 
1960,  April  30, 1970,  March  15, 1973,  and 
now  November  14, 1984. 

List  of  Subjects  in  32  CFR  Part  297 

Government  publications.  Newspaper 
and  magazines. 


Tide  32  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  297  to  read  as  follows: 

PART  297— DoD  NEWSPAPER  AND 
CIVILIAN  ENTERPRISE 
PUBLICATIONS 

297.1  Purpose. 

297.2  Applicability. 

297.3  Definitions. 

297.4  Policy. 

297.5  Procedures. 

297.6  Responsibilities. 
Enclosure  1 — Funded  Newspapers 
Enclosure  2 — Civilian  Enterprise  Publications 
Enclosure  3 — Stars  and  Stripes 
Enclosure  4 — Mailing  of  DoD  Newspaper* 

and  Civilian  Enterprise  Publications 
Other  Than  Newspapers:  Sales  and 
Distribution  of  Non-DoD  Publications 
Enclosure  S^American  Forces  Press  and 
Publications  Service 

Authority:  10  U.S.C  121  and  133. 


J^ 


7.1    Purpose. 

This  part  reissues  DoD  Instruction 
5120.4,  "Policies  and  Guidelines 
Governing  Armed  Forces  Newspapers 
and  Civihan  Enterprise  Publications." 
March  15, 1973  implements  DoD 
Directive  5122.10  "American  Forces 
Information  Service."  March  19. 1980 
and  updates  policy,  procedures,  and 
responsibilities  concerning  DoD 
newspaper  and  civilian  enterprise  (CE) 
publications  other  than  newspapers  in 
support  of  the  DoD  Internal  Information 
Program. 

§297.2    AppHcatiMty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies  (hereafter  referred  to 
collectively  as  "DoD  Components").  Tbe 
term  "Military  Services."  as  used  herein 
refers  to  the  Army,  Na\'y.  Air  Force,  and 
the  Marine  Corps. 

§297.3    Definitions. 

(a)  CE  publications  other  than 
newspapers.  Authorized  publications 
containing  advertising  which  are 
prepared  and  published  under  contract 
with  commerical  publishers.  The  right  to 
circulate  this  advertising  in  these 
publications  to  the  DoD  readership 
constitutes  contractual  consideration 
instead  of  money  to  pay  for  these  DdD 
publications.  They  become  property  of 
the  command,  installation,  or  intended 
recipient  upon  delivery  in  accordance 
with  terms  of  the  contract.  Categories  of 
these  publications  are: 

(1)  Guides  or  Directories.  Publications 
that  provide  DoD  personnel  information 
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about  the  mission  of  their  command:  the 
availability  of  command,  installation  or 
community  services;  local  geography; 
historical  background:  and  other 
information. 

(2)  Installation  Maps.  Publications 
(Jesigncd  for  orientation  of  new  arrivals 
or  for  visitors. 

(b)  DoD  Newspapers.  Authorized 
publications  that  support  DoD  command 
communication  requirements.  Usually, 
they  are  distributed  daily  or  weekly. 
DoD  newspapers  contain  most  of  the 
following  elements  to  communicate  with 
the  intended  DoD  readership: 
commanders'  comments,  letter-to-the- 
editor  columns,  news,  features, 
editorials,  sports,  announcements, 
entertainment  items,  photography,  and 
artwork.  The  term  includes  also 
publications  in  other  formats  that 
contain  these  categohes  of  information. 
These  publications  are  within  the 
purview  of  this  part.  DoD  newspapers 
do  not  necessarily  reflect  the  oFical 
vitru  s  lit  tMidor.seiitent  of  lonttiiit  by  the 
Department  of  Defense. 

(1)  CE  Newspapers.  Newspapers 
pubUshed  by  conimercial  publishers 
under  contract  with  DoD  Components  or 
their  subordinate  commands.  Normally, 
the  news  and  editorial  content  is 
prepared  by  the  internal  information 
section  of  the  pubUc  affairs  staff.  These 
newspapers  contain  advertising  sold  by 
the  commercial  pubUsher  on  the  same 
basis  as  for  C£  publications  other  than 
newspapers.  They  become  property  of 
the  command,  installation  or  intended 
recipient  upon  delivery  in  accordaDce 
with  terms  of  the  contract. 

(2)  Funded  Newspapers.  Newspapers 
published  by  DoD  Components  or  their 
subordinate  commands  using 
appropriate  funds.  Normally,  the 
editorial  content  of  these  newspapers  is 
prepared  by  the  internal  information 
section  of  the  public  affairs  staff. 
Usually,  these  newspapers  are  printed 
under  contract  by  a  commercial 
publisher  in  accordance  with  DoD  or 
Component  printing  regulations. 

(3)  Overseas  L'C  Newspapers. 
Newspapers  sudi  as  S&S.  approved  by 
the  Secretary  of  Defense  to  provide 
world,  U.S.  and  regional  news  from 
commercial  sources,  syndicated 
columns,  editorial  cartoons,  aiui 
applicable  U3.  Government.  DoD. 
Component,  and  subordinate  command 
news  and  information. 

(4)  News  Bulletins  and  Summaries. 
Publications  of  isolated  commands  and 
ships  compiled  from  national  and 
international  news  and  opinion  obtained 
from  authorized  soorces.  News  bulletins 
or  summaries  may  be  authorized  by  the 
next  higher  echelon  of  command  when 


no  daily  English  language  newspapers 
are  readily  available. 

(c)  Organizational  Terms. — (1) 
Command.  A  unit  or  units,  an 
organization  or  an  area  under  the 
command  of  one  individual.  In  this  part 
this  term  includes  organizations  headed 
by  senio.r  civilians  which  require 
command  information  type  media. 

[2]  DoD  Components.  See  §  297.2. 

(3)  Installation.  A  military  facility  or 
ship  which  serves  as  the  base  for  one  or 
more  commands.  Media  covered  by  this 
part  may  serve  the  command 
communication  needs  of  one  or  several 
commands  located  at  one  installation. 

(4)  Major  Command.  A  designated 
command  such  as  the  Air  Force 
Strategic  Air  Command  or  the  Army 
Forces  Command  which  serve  as  the 
headquarters  for  subordinate  commands 
or  installations  which  have  the  same  of 
related  missions. 

(5)  Subordinate  Echelons.  Lower 
levels  of  command. 

(d)  Supplements.  Sections  of  comic 
strips,  cartoons,  features,  or  advertising 
printed  with  or  inserted  into 
publications  for  distribution. 

§297.4    PoNey. 

Department  of  Defense  policy  is  that  a 
free  flow  of  news  and  information  shall 
be  provided  to  all  military  persoiuiel 
without  censorship  or  news 
management.  The  calculated 
withholding  of  unfavorable  news  is 
prohibited. 

§  297.5    Procedures. 

(a)  General.  (1)  National  security 
information  shall  be  protected  in 
accordance  with  DoD  Directive  5200.1 
and  DoD  5200.1-R.  Certain  unclassified 
information  may  be  released  under  DoD 
Directive  5400.7  and  DoD  5400.7-R. 

(2)  Specific  items  of  internal 
information  content  of  interest  to  DoD 
personnel  and  their  dependents 
prepared  for  publication  in  DoD 
newspapers  may  be  made  available  to 
requesters  under  DoD  Ehrective  5400.7 
and  DoD  5400.7-R. 

(3)  DoD  newspaper  shall  be  operated 
according  to  principles  that  govern  U.S. 
commercial  newspapers. 

(4)  Editorial  policies  of  DoD 
newspapers  and  CE  publications  other 
than  newspapers  shall  be  designed  to 
improve  th<!  jhility  of  DoD  personnel  to 
execute  the  missions  of  the  Department 
of  Defense. 

(5)  DoD  newspaper  editors  shall 
conform  to  applicable  regulations  and 
laws  involving  hbel,  copyright,  and  U.S. 
Government  printing  and  postal 
regulations. 


(B)  DuD  newspapers  and  CE 
publications  other  than  newspapers 
shall  comply  with  DoD  Directive  5400.11. 

(b)  News  Coverage  and  Content.  (1) 
News  coverage  and  content  in  DoD 
newspapers  and  publications  shall  be 
factual  and  objective.  News  and 
hesdlines  shall  be  selected  using  the 
dictates  of  good  taste.  Morbid,      / 
sensational,  or  alarming  details  not 
essential  to  factual  reporting  shall  be 
avoided.  * 

(2)  Newspapers  shall  distinguish 
between  facts  and  opinion  both  of 
which  may  be  a  part  of  a  news  story. 
When  an  opinion  is  expressed,  the 
person  or  source  shall  be  identified. 
Accuracy  and  balance  in  coverage  are 
paramount. 

(3)  News  content  shall  be  based  on 
releases,  reports,  and  materials 
provided  by  commercial  news-gathering 
agencies,  when  authority  exists  to  use 
such  services;  DoD  Components,  their 
subordinate  echelons;  and  members  of 
the  staffs  of  DoD  newspapers 

(4)  Overseas  Unified  Command  tUC) 
newspaper  may  purchase  or  contract  for 
and  carry  news  stories,  features, 
syndicated  co'imuis.  and  editiorial 
cartoons  from  commercial  services  or 
sources.  A  balanced  selection  of 
commercial  news  or  opinion  shall 
appear  in  the  same  issue  and  same  page, 
whenever  possible,  but  in  any  case,  over 
a  reasonable  time  period.  Selection  of 
commercial  news  sources,  syndicated 
columns,  and  editorial  cartoons  to  be 
purchased  or  contracted  for  shall  be 
approved  by  the  UC  Commanders  based 
on  evaluation  and  recommendatioRs  of 
the  Stars  and  Stripes  fS&SJ  Advisory 
Board.  The  Board  shall  review  the 
balance  of  news,  features,  and  editorial 
column  and  cartoon  content  of  the 
newspaper  at  least  semiannually. 

(5)  Funded  or  CE  command  or 
installation  newspapers  normally  shall 
not  be  authorized  the  use  of  commerical 
news  and  opinion  sources.  The  use  of 
such  sources  is  beyond  the  scope  of  the 
mission  of  command  or  installation 
newspapers  and  puts  them  in  direct 
competition  with  commercial 
newspaper.  The  use  of  such  sources  may 
be  authorized  for  a  specific  Funded  or 
CE  newspaper  by  the  cognizant  DoD 
Component  only  when  other  sources  of 
national  and  international  news  and 
opinions  are  not  available. 

(6j  The  masthead  of  all  DoD 
newspapers  and  CE  publications  shall 
contain  the  following  disclaimer  printed 
in  type  no  smaller  than  6-point: 

[i)  'This  (type  of  DoD  newspaper  or 
CK  publication  other  than  newspaper}  is 
an  authorized  (for  S6S  add  "oRoffidai*^ 
publication  for  members  of  the  Military 
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Services  [add  "overseas"  in  publications 
outside  the  United  States).  Contents  of 
(name  of  the  DoD  newspaper  or  CE 
publication  other  than  newspaper]  are 
not  necessarily  the  official  views  of,  or 
endorsed  by,  the  U.S.  Government,  the 
Department  of  Defense,  or  (the  name  of 
the  publishing  DoD  Component)."  Those 
publications  containing  advertising  shall 
contain  the  following  statements: 

(A)  'The  appearance  of  advertising  in 
this  publication,  including  inserts  or 
supplements,  does  not  constitiute 
endorsement  by  the  Department  of 
Defense,  or  (name  of  conunercial 
publisher)  or  products  or  services 
advertised." 

(B)  "Everything  advertised  in  this 
publication  shall  be  made  available  for 
purchase,  use,  or  patronage  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  marital  status, 
physical  handicap,  political  affiliation, 
or  any  other  nonmerit  factor  of  the 
purchaser,  user  of  patron."  If  a  violation 

•  or  rejection  of  this  equal  opportunity 
policy  by  an  advertiser  is  confirmed,  the 
publisher  shall  refuse  to  print 
advertising  from  that  source  until  the 
violation  is  corrected. 

(C)  In  CE  Publications  add:  "Published 
by  (name),  a  private  form  in  no  way 
connected  with  the  (Department  of 
Defense,  the  U.S.  Army,  the  U.S.  Navy, 
the  U.S.  Air  Force  or  the  U.S.  Marine 
Corps)  under  exclusive  written  contract 
with  (DoD  Component  or  subordinate 
echelon)." 

(7)  Overseas  UC  newspapers,  news 
bulletins  and  news  summaries 
authorized  to  carry  national  and  world 
news  include  coverage  of  U.S  political 
campaign  mews  from  commercial  news 
sources.  Presentation  of  such  political 
campaign  news  shall  be  made  on  a 
balanced,  impartial,  and  nonpartisan 
basis. 

(8)  Funded  newspaper  and  CE 
publications  may  not  contain  campaign 
news  or  editorials  dealing  with 
candidates  or  issues.  CE  newspapers 
may  carry  paid  political  advertisements 
by  legitimate  candidates  or  parties 
provided  equal  opportunity  to  advertise 
is  afforded. 

(9)  During  election  years,  DoD 
newspapers  shall  support  the  Federal 
Voting  Assistance  Program  by  carrying    . 
factual  information  about  registration 
and  voting  laws,  especially  those  on 
absentee  voting  requirements  of  the 
various  states,  the  District  of  Columbia, 
Puerto  Rico  and  U.S.  territories  and 
possessions.  These  newspapers  shall 
use  voting  materials  provided  by  the 
Director,  Federal  Voting  Assistance 
Program,  the  OSD,  and  the  Military 
Departments.  Such  information  is 
designed  to  encourage  DoD  personnel  to 


register  as  voters  and  to  exercise  their 
right  to  vote  as  outlined  in  DoD 
Directive  1000.4. 

(10)  DoD  newspapers  and  CE 
publications  shall  comply  with  DoD 
Instruction  1100.13  pertaining  to  polls, 
surveys,  and  stray  votes. 

(i)  DoD  Components  and  subordinate 
echelons  may  authorize  polls  on  matters 
of  local  interest,  such  as,  soldier  of  the 
week,  and  favorable  athlete. 

(ii)  No  DoD  newspaper  or  CE 
publication  may  conduct  a  poll,  a 
survey,  or  a  straw  vote  relating  to  a 
political  campaign. 

(c)  Advertising.  (1)  No  DoD 
newspaper  or  CE  publications  other 
than  newspapers  may: 

(i)  Contain  any  material  that  implies 
that  DoD  Components  or  their 
subordinate  echelons,  endorse  or  favor  a 
specific  commercial  product, 
commodity,  or  service. 

(ii)  Subscribe,  even  at  no  cost,  to  a 
commercial  or  feature  wire  or  other 
service  whose  primary  purpose  is  the 
advertisement  or  promotion  of 
commercial  products,  commodities,  or 
services. 

(iii)  Carry  any  advertisement  that 
implies  discrimination  (see  b  2(6](i)(B) 
above). 

(2)  It  is  DoD  editorial  policy  that 
commercial  sponsors  shall  be  mentioned 
routinely  with  other  pertinent  facts  in 
news  stories  and  aimouncements  on 
Armed  Forces  Professional 
Entertainment  Program  events  in  DoD 
newspapers. 

(3)  Book,  radio,  television,  movie,  and 
other  entertainment  reviews  may  be 
carried  if  written  objectively  and  if  there 
is  no  implication  of  endorsement  by  the 
Department  of  Defense  or  any  of  its 
Components  of  their  subordinate 
echelons. 

(d)  Establishment  of  DoD 
Newspapers.  (1)  Commanders  are 
encouraged  to  establish  Funded 
(enclosure  1),  or  CE  newspapers 
(enclosure  2),  when: 

(i)  A  valid  mission  requirement  exists: 

(A)  Command  or  installation 
newspapers  provide  the  commander  a 
primary  means  of  communicating 
mission-essential  information  to 
members  of  the  command.  They  provide 
feedback  through  such  forums  as  letters 
to  the  editor  columns.  This  alerts  the 
commander  to  the  emotional  status  and 
state  of  military  knowledge  of  the 
command.  The  newspaper  is  used  as  a 
return  conduit  for  command  information 
to  improve  attitudes  and  correct 
knowledge  shortcomings. 

(B)  News  and  feature  treatment  on 
individuals  and  organizational  elements 
of  the  command  provides  a  crossfeed  of 
military  information  which  improves 


internal  cooperation  and  mission 
performance.  Recognition  of  excellence 
in  individual  or  organizational 
performance  motivates  and  sets  forth 
expected  norms  for  mission 
accomplishment. 

(C)  The  newspaper  improves  morale 
by  quelling  destructive  rumors,  and 
keeping  members  informed  on  personnel 
and  other  military  information  which 
will  affect  their  futures.  It  provides 
information  and  assistance  to 
dependents  which  improves  their  spirits 
and  thereby  the  effectiveness  of  their 
member.  The  newspaper  encourages 
participation  in  various  positive  leisure- 
time  activities  to  improve  member's 
morale  and  steer  them  away  from 
alcohol  abuse  and  other  pursuits  which 
will  impair  their  ability  to  perform. 

(D)  The  newspaper  discourages 
command  members  from  using  drugs 
and  other  activities  which  mtHI  detract 
from  mission  performance. 

(E)  CE  newspapers  provide 
advertisements  which  guide  command 
members  to  outlets  where  they  may 
fulfill  their  purchasing  needs.  A  by- 
product of  this  commercial  contact  is 
increased  installation-community 
communication  which  enhances  mutual 
support. 

(F)  The  newspaper  increases 
command  cohesiveness  and 
effectiveness  by  providing  a  visual 
representation  of  the  essencp^of  the 
command  itself. 


ssencp^c 


(G)  Good  journalistic  practice  is  vital. 
but  is  not  an  end  itself.  It  is  the  primary 
means  to  enchance  receptivity  of 
command  communication  through  the 
newspaper. 

(H)  These  newspapers  exist  to 
facilitate  accomplishment  of  the 
command  or  installation  mission.  That  is 
the  only  basis  for  the  expenditure  of 
DoD  resources  to  produce  them. 

(ii)  A  newspaper  is  determined  by  the 
commander  and  the  next  higher  echelon 
of  command  to  be  the  most  cost- 
effective  means  to  fulfill  the  command 
communication  requirement 

(2)  The  use  of  appropriated  funds  is 
authorized  to  establish  a  Funded 
newspaper  if  a  CE  newspaper  is  not 
feasible. 

(3)  Funded  and  CE  newspapers  are 
mission  activities.  The  use  of 
nonappropriated  funds  for  any  aspect  of 
their  operations  is  not  authorized. 

(4)  Appropriated  funds  may  not  be 
used  to  pay  any  part  of  the  conrnierdal 
publisher's  costs  incurred  in  publishing 
a  CE  publication. 

(5)  Only  one  DoD  newspaper  is 
authorized  for  each  command  or 
installation. 
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(6)  If  a  newspaper  is  required  at  a 
locatidh  where  more  than  one  command, 
or  headquarters  is  ct^ocated,  the  host 
commander  shall  be  responsible  for 
publication  of  one  Funded  or  CE 
newspaper  for  all.  The  host  command 
shall  provide  balanced  and  su^cient 
coverage  of  the  other  commands,  their 
personnel,  and  activities  in  that  locality. 
These  commands,  or  headquarters  shall 
assist  the  staff  of  the  host  newspaper 
with  coverage.  If  required  by  unusual 
circumstance,  a  commander  other  than 
the  host  may  public  the  single 
authorized  newspaper  when  the 
majority  of  affected  organizations 
concur.  This  provision  fs  not  intended  to 
prohibit  the  headquarters  of  a 
geographically  dispersed  Major 
command  that  receives  its  local 
coverage  to  the  host-command 
newspaper  from  publishing  a  command- 
wide  newspaper. 

(7)  When,  in  the  opinion  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs),  or  the  UC  Commander,  a  UC 
newspaper  is  needed,  establishment 
shall  be  directed  by  the  Secretary  of 
Defense.  Both  appropriated  and 
nonappropriated  funds  may  be  used  in 
the  publication  of  overseas  UC 
newspapers  (for  [S&S]  see  enclosure  3). 

(e)  Establishment  of  CE  Publications 
Other  than  Newspapers.  When  valid 
communication  requirements  exist, 
publications  in  this  category  may  be 
established  by  the  commander,  if 
feasible  (see  enclosure  1).  Only  one 
publication  of  each  category  other  than 
newspapers  is  authorized  for  each 
command  or  installation.  The 
requirements  of  9  297.5(d)(l)(i)(F]  of  this 
section  apply  to  CE  publications  other 
than  newspapers.  These  publications 
shall  be  approved  by  the  next  higher 
echelon.  Care  shall  be  exercised  by 
approval  authorities  not  to  overburden 
community  advertisers. 

(f)  Use  of  Trademark.  DoD 
Components  and  their  subordinate 
echelons  are  encouraged  to  trademark 
the  names  of  their  publications. 

(g)  Mailing  Requirements  and  Sales 
and  Distribution  of  Non-DoD 
Publications:  See  enclosure  4. 

(h)  American  Forces  Press  and 
Publications  Service  (AFPPS):  See 
enclosure  5. 

§297.6    ResponslMHin. 

(a)  The  Assistant  Secretary  of 
Defense  (Pubhc  Affairs)  (ASDfPA)), 
consistent  with  DoD  Directive  5122.5 
shall: 

(1)  Develop  policies  and  provide 
guidance  on  the  administration  of  the 
DoD  Internal  Information  Program. 


(2)  Provide  policy  and  operational 
direction  to  the  Director,  American 
Forces  Information  Service  (AFISJ. 

(3)  Monitor  and  evaluate  overall 
mission  effectiveness  within  the 
Department  of  Defense  for  matters 
under  this  part. 

(b)  The  Director,  American  Forces 
Information  Service  CAFISJ,  shall: 

(1}  Develop  and  oversee  the 
implementation  of  policies  and 
procedures  pertaining  to  the 
management,  content,  and  publication  of 
DoD  newspapers  and  CE  publications 
other  than  newspapers. 

(2}  Serve  as  DoD  point  of  contact  with 
the  ioint  Committee  on  Printing, 
Congress  of  the  United  States,  for 
matters  under  this  Part. 

(3)  S€r\'e  as  the  DoD  point  of  contact 
in  the  United  States  for  UC  newspaper 
matters. 

(4)  Monitor  effectiveness  of  business 
and  financial  operations  of  DoD 
newspapers  and  provide  business 
counsel  and  assistance,  as  appropriate. 
Ensure  that  officers  being  assigned  to 
supervise  SSS  business  operations  have 
a  masters  degree  in  business 
administration,  funding  if  necessary. 

(5]  Provide  guidance  to  the  UCs  and 
Military  Departments  pertaining  to  DoO 
newspapers  and  CE  publications  other 
than  newspapers. 

(6)  Sponsor  a  DoD  Interservice 
Newspaper  Committee  composed  of 
representatives  of  the  Military  Services 
to  coordinate  DoD  command  or 
installation  newspaper  matters. 

(7)  Provide  a  press  service  on  joint- 
Service  news  and  information  for  use  by 
military  editors  DoD-wide. 

(c)  The  Secretary  of  each  Military 
Department  shall: 

(1)  Provide  policy  guidance  and 
assistance  to  the  Department's  DoD 
newspaper  and  CE  publications. 

(2)  Encourage  the  use  of  CE 
newspapers  when  they  are  the  most 
cost-effective  means  of  fulfilling  the 
command  communication  requiremenL 

(3)  Ensure  that  adequate  resources  are 
available  to  support  authorized 
command  communications  media  under 
this  Part. 

(4)  Designate  a  member  of  his  public 
affair  to  serve  on  the  DoD  Interservice 
Newspaper  Committee. 

(d)  The  Secretary  of  the  Army  shall 
provide  administrative  and  logistic 
support  to  overseas  UC  newspapers 
administered  as  nonappropriated  fund 
instrumentalities. 

(e)  Commanders  of  Overseas  Unified 
Commands  shall: 

(1)  Publish  overseas  UC  newspapers, 
if  authorized.  In  discharging  this 
responsibility  the.UC  Commander  shall 
ensure  that  policy,  directi'on.  resources. 


and  administrative  support  are 
provided,  as  required,  to  produce  a 
professional  quality  newspaper  to 
support  the  command  mission. 

(2)  If  the  UC  newspaper  is  SSS: 

(i)  Select  and  appoint  the  Editor-in- 
Chief  and  the  Deputy  or  Assistant 
Editors-in-Chief,  who  shall  be  military 
officers. 

(ii)  Establish  and  maintain  an  S6S 
Advisory  Board. 

(iii)  Establish  and  maintain  and  SirS 
Fund  Council. 

(3]  Monitor  and  evaluate  overall 
mission  effectiveness  and  ensure 
compliance  with  appUcable  directives.  ' 

(4)  Ensure  that  the  UC  newspaper  is 
prepared  to  support  U.S.  forces  in  the 
command  area  during  contingencies, 
and  armed  conflict. 

Enclosura  1 — Funded  Newspayeca 

A.  Parpose 

Funded  newspapers  support  the  command 
conuDunication  requirements  of  the  DoD 
Components  and  their  subordinate 
commands.  Normally,  printing  is 
accomplished  by  a  commerciai  printer  under 
contract  or  in  government  printing  facilities 
in  accordance  with  DoD  or  component 
printing  regulaUons.  The  editorial  conttml  of 
these  newspapers  and  distribution  are 
accomplished  by  the  contracting  command. 
Overseas,  Funded  newspapers  are  authon'zed 
to  be  printed  imder  contract  with  the  S&S. 
Where  printing  by  SSrS  is  not  feasible 
because  of  distance  or  other  factms.  Funded 
newspapers  may  be  printed  by  other  means. 

B.  Name 

The  name  of  the  publication  may  include 
the  name  of  the  command  or  installation,  or. 
the  name  of  the  command  or  installation  may 
appear  separately  in  the  nameplate.  The 
emblem  '>f  the  command  or  instaHation  may 
be  included  in  the  nameptate.  also. 

C.  Assignment  of  Personnel 

Military  and  DoD  civiliarfpersonnel  may 
not  be  assigned  to  duty  at  the  premises  of  the 
commercial  publi;iher  to  perform  any  >ub 
function  of  oflicials  or  employees  which  are 
part  of  the  business  activities  or  contractual 
responsibilities  of  the  commercial  publisher. 
The  public  affairs  officer  and  staff  members 
who  produce  editorial  content  may  work  on 
the  premises  as  liaison  and  monitor  to  specify 
and  coordinate  layout  and  other  details  of 
production  provided  lot  in  the  command 
contract  with  the  commercial  printer.  A 
member  of  the  public  affairs  staff  shall 
review  proof  copy  to  prevent  mistakes.  Text- 
editing-system  pagination  and  copy  terminals 
owned  by  the  commercial  printer  may  be 
placed  in  the  command  or  installation  public 
afFairs  office  by  the  publisher  to  enable  the 
newspafjer  staff  to  specify  lnyout  and 
prepare  editorial  materials. 

D.  Masthead 

The  masthead  shall  include  the  following: 
'The  editorial  content  is  edited,  prepared, 
and  provided  by  the  Public  Affairs  Office  of 
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[name  of  command  or  installation)."  The 
names  and  editorial  titles  of  military  and 
civilian  personnel  assigned  the  duty  of 
preparing  the  command  or  installation  news 
and  information  content  may  be  listed  in  a 
section  of  the  masthead  entitled  "(name  of 
command  or  installation)  Editorial  Staff." 

£■.  Sources  of  News  Materials 

Only  the  commander  of  public  affairs  staff 
shall  provide  the  news,  information, 
photographs,  editorial,  and  othei  materials  to 
be  used.  Other  authorized  news  and 
information  sources  include  the  Office  of  the 
Assistant  Secretary  of  Defense,  Public  Affairs 
(OASD(PA)).  APIS,  the  Militarj-  Services  and 
tlicir  subordinate  echelons  of  command.  The 
paper  may  publish  civilian  community 
service  news  and  announcements  for  the 
benefit  of  personnel  assigned  to  the 
command  or  installation  and  their 
dependents. 

F  Funding 

Normally,  the  expense  of  publishing  and 
distributing  Funded  newspapers  is  charged  t<i 
appropriated  funds  of  the  contracting 
(ommand. 

C  Contracting  for  Printing 

The  contract  for  printing  of  a  Funded 
newspaper  shall  be  handled  in  accordance 
with  DoD  Component  printing  regulations  in 
conjunction  with  public  affairs  as  the  office 
of  primary  interest. 

H.  Distribution 

Funded  newspapers  may  be  distributed 
through  ofncial  channels.  Appropriated  funds 
and  manpower  may  be  used  for  distribution 
of  Funded  newspapers,  as  required. 

/  Advertising 

.Noncommercial  news  stories  and 
announcements  concerning  nonappropriated 
fund  activities  and  commissaries  may  be 
published  in  Funded  newspapers.  Funded 
newspapers  may  carry  no  commercial 
advertising.  As  a  service,  the  Funded 
newspaper  may  carry  nonpaid  listings  of 
personal  items  and  services  for  sale  by 
members  of  the  command. 

/.  Employment  and  Craluilivs 

DoD  personnel  may  not  accept  employment 
t>y  or  gratuities  from  commercial  printers 
under  contract  to  print  Funded  newspapers 

Enclosure  2 — Civilian  Enterprise  Publications 

A.  Parpose 

CE  publications  are  economical 
communication  vehicles  that  suppuri 
command  communication  within  the  Dol) 
Components  and  their  subordinate 
commands.  The  DoD  Component  or 
subordinate  command  provides  the  editorial 
content.  The  commercial  publisher  prints  the 
publications,  sells  advertising  to  cover  cost«i 
and  secure  earnings,  and  may  make  all  or 
part  of  the  distribution.  Periodically.  qualifi«  H 
ciimmercial  publishers  have  the  opportunity 
to  compete  for  the  contract  with  particular 
DoD  Components  or  their  subordinate 
commands  to  publish  these  publications.  The 
essence  of  these  contracts  is  an  e\t:hange  of 
rights  aE^ consideration  rather  than  payment 


of  funds.  Appropriated  or  nonappropriated 
monies  may  not  be  used  to  pay  for  any  part 
of  the  commercial  publisher's  costs  incurred 
in  publishing  a  CE  publication. 

3.  Same 

The  name  of  the  publication  may  include 
the  name  of  the  command  or  installation,  or 
the  name  of  the  cocunand  or  installation  may 
appear  separately  in  the  nameplate.  The 
emblem  of  the  command  or  installation  may 
be  included  in  the  nameplate,  also. 

C.  Assignment  of  Personnel  ♦> 

Military  and  DoD  civilian  personnel  may 
not  be  assigned  to  duty  at  the  premises  of  the 
commercial  publisher  to  perform  any  job 
functions  which  are  part  of  the  business 
activities  or  contractual  responsibilities  of  a 
commercial  publisher,  his  official  or 
employees.  The  public  affairs  officer  and 
staff  who  produce  the  non-advertising 
content  may  work  on  the  premises  as 
installation  liaison  and  monitor  to  specify 
and  coordinate  layout  and  other  details 
provided  for  in  the  conunand  contract  with 
the  commercial  publisher  to  obtain  the  most 
effective  possible  presentation  of  the  news 
and  information  content  One  or  more 
members  of  the  public  affairs  staff  shall 
review  proof  copy  to  prevent  mistakes.  Te.xt- 
edi ting-system  pagination  and  copy  terminals 
owned  by  the  commercial  publisher  may  be 
placed  in  the  command  or  installation  public 
affairs  office  for  use  by  the  public  affairs  staff 
to  specify  layout  and  prepare  editorial 
materials.  All  costs  of  these  terminals  shall 
be  borne  by  the  commercial  publisher. 

n.  Masthead 

The  masthead  shall  include  the  following  in 
addition  to  that  required  in  i  297.5(b)(5)  of 
this  part.  "The  editorial  content  is  edited, 
prepared,  and  provided  by  the  Public  Affairs 
Office  of  (name  of  command  or  installation).' 
The  names  and  editiorial  titles  of  military 
and  civilian  personnel  assigned  the  duty  of 
preparing  the  command  editorial  content  may 
be  listed  in  a  section  of  the  masthead  entitled 
"(name  of  the  command  or  installation) 
Editorial  Staff  " 

E.  Si'urces  of  .Ypm-s  ^Malerials 

Only  the  commander  or  the  public  affairs 
staff  shall  provide  the  news,  information, 
photogiaphs,  editorial,  and  other  materials  to 
be  used  in  a  CE  publication  in  the  space 
allotted  for  that  purpose  by  written  contract 
with  the  commercial  publisher.  Other 
authorized  news  and  information  sources 
include  the  OASD(PA),  APIS,  the  Militar>' 
Services  and  their  subordinate  echelons  of 
command.  The  paper  may  publish  civilian 
comnuinity  service  news  and  announcements 
for  the  benefit  of  command  or  installation 
personnel  and  their  dependents.  Only  the 
publisher  shall  utilize  the  space  agreed  upon 
for  advertising. 

F  Contracting  for  a  CE  Publication 

I  DoD  Components  and  their  subordinate 
commands  are  authorized  to  contract  for  CE 
publications.  The  underlying  premise  of  the 
CE  concept  is  that  DoD  Components  and 
their  subordinate  command  will  save  money 
by  transferring  certain  publishing  and 
distribution  burdens  to  a  private  sector 


publisher  selected  by  competitive  bid  Rights 
and  authorizations  as  legal  contractual 
consideration,  instead  of  money,  pay  for  each 
CE  publication,  which  is  printed  arid 
delivered  to  the  command,  installation,  or  its 
readership,  in  accordance  with  terms  of  a 
written  contract  The  right  to  sell  and 
circulate  advertising  to  the  complete 
readership  in  the  CE  publication  provides  the 
publisher  revenue  to  cover  costs  and  secure 
earnings.  The  contracting  organization 
guarantees  first  publication  and  distribution 
of  the  editorial  content  in  the  publication. 
The  publication  becomes  the  property  of  the 
command,  installation,  or  intended  reader 
upon  delivery  in  accordance  with  the  terms 
of  the  contract. 

2.  In  negotiating  CE  contracts.  DoD 
Components  and  their  subordinate 
commands  shall  .seek  to  have  the  publisher 
perform  as  many  of  the  publishing  and 
distribution  functions  as  possible  to  generate 
maximum  savings.  In  the  contractual 
relationship  command  comunication  needs 
and  requirements  shall  be  paramount. 

3.  A  written  contract  with  the  selected 
commercial  publisher  shall  be  established  by 
the  commander  for  each  CE  publication.  The 
contract  will  include  provisions  which  reflect 
appropriate  guidance  from  this  Instruction 
and  cover  local  requirements.  Only  reputable 
firms  shall  be  used  Disreputable  business 
activity  in  connection  %vilh  CE  publicationB 
can  damage  relationshina  with  the  civilian 
community 

4.  A  selection  group  shall  be  (ormed  to 
select  a  commercial  publir!.«>'  The 
chai.'-person  shall  be  a  •«'  .    •nember  of  the 
command  or  activity.  Memi  -  --  -  ip  shall 
include  legal,  procurement,  printing,  and 
other  functional  specialists  with  skills 
relevant  to  the  selection  and  contracting 
process.  The  public  affairs  officer  shall  serve 
as  executive  secretary  and  advisor.  The 
contracting  officer  shall  execute  the  cootraci 
in  accordance  with  applicable  directives. 
This  group  shall  hear  presentations  and 
review  written  data  by  prospective 
commercial  publishers  or  their 
representatives,  secure  and  review 
independent  data,  and  make  onsite 
inspections  to  gather  information  upon  which 
to  base  their  selection.  They  shall  investigaie 
the  competence,  reliability,  technical, 
production,  and  business  capabilities  and 
resources  of  each  viable  bidder  prior  to 
selection.  Since  exchange  of  rights  is 
consideration  in  a  CE  contract  the  best 
obtainable  product  and  service  in  exchange 
for  those  rights  will  be  the  primarj-  criteria  for 
selection.  If  there  is  only  one  bidder,  the 
group  may  decide  that  the  offer  if  not 
sufficient  to  warrant  producing  the 
publication  and  make  no  selection.  The  gtuup 
may  negotiate  through  the  chairperson  with  a 
single  bidder  to  obtain  the  best  possible 
service  and  product  before  deciding  to  accept 
the  bid  for  contract 

5.  A  CE  commercial  publisher  will  not  be 
required  to  pay  money  to  the  command  or 
installation,  or  to  provide  goods,  services,  of 
considerations  not  directly  related  to  the  CE 
publications  he  has  contracted  to  provide.  In 
selecting  a  publisher,  fair  and  equal 
opportunity  shall  I>e  afforded  any 
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responsible,  qualified  bidder  who  may  wish 
to  submit  a  proposal  to  publish  the  CE 
publication.  The  cominand  shall  advertise  for 
proposals  from  the  widest  possible  selection 
of  commercial  publishers  available.  Modem 
technology  may  make  feasible  invitations  to 
bid  by  commercial  publishers  located  a 
considerable  distance  from  the  command  or 
installation. 

6.  CE  contracts  may  be  entered  into  for  one 
year  with  annual  options  for  renewals  based 
on  satisfactory  performance  for  up  to  4  years, 
after  which  they  must  be  rebid.  The  contract 
shall  not  be  renewed  if  the  commercial 
publisher  has  not  executed  the  provisions  of 
the  contract  in  a  satisfactory  manner. 
Contracts  will  contain  a  provisioiwfor 
termination  for  cause  whenever  the  products 
and  services  to  be  provided  under  the 
contract  become  unsatisfactory  or  contract 
provisions  are  not  met.  The  conditions  for 
termination  will  be  included  in  each  contract. 
Unsatisfactory  performance  must  be 
documented. 

The  selection  group  will  perform  reviews  to 
decide  on  annual  contract  option  renewals 
and  terminations  for  cause.  If  a  CE 
newspaper  contract  is  terminated,  it  may  be 
necessary  to  establish  a  Funded  newspaper 
temporarily  to  maintain  command 
communication.  If  one  or  more  bidders  for  a 
CE  newspaper  contract  are  not  available,  it 
may  be  necessary  to  establish  a  permanent 
Funded  newspaper. 

7.  Invitations  for  bid  proposals  for  CE 
publications  must  include  a  description  of  the 
categories  of  news,  comics,  features,  and 
factural  information  to  be  carried  plus  other 
required  provisions  of  the  contract. 

8.  A  separate  contract  is  not  required  for 
CE  comics  or  feattire  supplements  intended 
for  distribution  with  the  CE  newspaper  by  the 
commercial  publisher  provided  that  the 
contract  stipulates  that  any  such  supplement 
shall  have  the  prior  approval  of  the 
commander. 

9.  All  CE  contracts  will  contain  a  provision 
which  prohibits  CE  commercial  publishers 
from  entering  exclusive  advertising 
agreements  with  any  Erm,  broker,  or 
individual. 

10.  In  reviewing  bids  of  publishers  seeking 
to  enter  CE  agreements  and  in  negotiating 
actual  agreements,  the  amount  of  advertising 
that  will  allow  the  publisher  to  perform  the 
publishing  burdens  and  still  make  a 
reasonable  profit  shall  be  taken  into 
consideration.  All  CE  contracts  will  specify 
ground  rules  for  inclusion  of  advertising  in 
each  publication.  Advertising  may  be  run  of 
the  publication,  printed  in  sections  within  the 
publication,  or  included  as  supplements 
printed  with  the  publication  or  inserted,  or 
combinations  of  these  methods.  The  Military 
Departments  will  coordinate  a  standard  set 
of  ratios  of  editorial  to  advertising  copy  for 
multiples  of  pages  for  the  use  of  run  of  the 
publfcation  advertising  in  CE  newspapers 
that  will  be  included  in  all  DoD  Component 
regulations  supplementing  this  Instruction. 
Contract  provisions  will  be  formulated  to 
prohibit  the  amount  of  advertising  a  pubhsher 
sells  from  forcing  the  contracting  command 
or  installation  public  a^airs  staff  to  produce 
editorial  content  exceeding  that  required  for 
the  command  cominunication  mission  of  the 
publication. 


11.  CE  contracts  shall  provide  that  the 
commander  or  public  affairs  officer  shall 
specify  design  and  layout  of  editorial  content. 
They  shall  require  that  the  conmiercial 
publisher  do  design,  layout,  typesetting, 
pasteup,  distribution  and  other  work.  The 
commander  or  public  affairs  officer  may 
specify  advertising  layout  to  enhance 
communications  effectiveness  of  the 
publication.  Maximum  command-contractor 
cooperation  is  mandatory  to  produce 
maximum  command  communication 
effectiveness. 

12.  The  Military  Departments  shall  develop 
in  conjunction  with  APIS,  a  standard  list  of 
required  and  recommended  contract 
provisions  for  inclusion  in  DoD  Component 
regulations  supplementing  this  Part.  These 
standardized  provisions  shall  be  issued  by 
APIS  and  utilized  by  DoD  Components  and 
their  subordinate  commands  which  contract 
for  CE  publications. 

G.  Distribution  of  CE  Publications 

1.  A  Funded  newspaper  may  not  be 
distributed  as  an  insert  to  a  CE  newspaper, 
nor  may  a  CE  newspaper  be  distributed  as  an 
insert  to  a  Funded  newspaper. 

2.  Comic  and  feature  supplements  may  be 
inserted  into  and  distributed  with  a  CE 
newspaper. 

3.  A  CE  comic  or  feature  supplement  with 
commercial  advertising  may  be  distributed  as 
an  insert  to  a  CE  newspaper  provided  a  fair 
and  equal  opportunity  is  offered  to 
responsible  organizations  or  personnel  to 
compete  for  this  privilege  as  provided  herein, 
and  the  front  page  of  the  supplement  carries 
the  statement  prescribed  in  $  297.5(b)(3)  (i) 
and  (ii)  of  this  part. 

4.  The  commercial  publisher  of  a  CE 
publication  shall  make  as  much  of  the 
distribution  to  the  intended  readership  as 
possible.  CE  publications  may  be  distributed 
through  official  channels. 

5.  Except  as  authorized  by  the  next  higher 
headquarters  for  special  situations  or 
occasions  (such  as  an  installation  open 
house)  CE  newspapers  may  not  be 
distributed  outside  the  intended  DoD 
audience,  which  includes  dependents.  The 
publisher  may  provide  a  copy  of  each  specific 
issue  of  a  CE  publication  to  an  advertiser 
whose  advertisement  is  carried  therein. 

H.  Responsibilities  Regarding  Advertising 

1.  The  commander  shall  ensure  an 
environment  conducive  to  successful  mission 
performance  and  preservation  of  command 
morale  and  discipline.  DoD  Directive  1325.6 
gives  the  commander  the  authority  to  prohibit 
distribution  on  the  installation  of  a  CE 
publication  containing  advertising  that 
promotes  a  situation  involving  potential  riots 
of  other  disturbances  or  when  the  circulation 
of  such  advertising  may  present  a  danger  to 
loyalty,  discipline,  or  morale  of  his  personnel. 
Each  commander  shall  determine  whether 
particular  advertisements  to  be  placed  by  the 
publisher  in  a  CE  publication  serving  the 
command  or  installation  may  interfere  with 
successful  mission  performance.  Some 
considerations  in  this  decision  are  the  local 
situation,  the  content  of  the  proposed 
advertisement,  and  the  identity  and 
reputation  of  the  advertiser. 


2.  Before  each  issue  of  a  CE  publication  is 
printed,  the  public  affairs  staff  shall  review 
advertisements  to  identify  any  that  are 
contrary  to  law  or  to  DoD  or  Military  Service 
regulations  or  that  may  pose  a  danger  or 
detriment  to  DoD  personnel  or  their 
dependents,  or  that  interfere  with  the 
command  or  installation  missions.  If  any  such 
advertisements  are  identified,  the  public 
affairs  officer  shall  request,  in  writing  if 
necessary,  that  the  commercial  publisher 
delete  them.  If  the  publisher  prints  the  issue 
containing  the  offensive  advertisementfs).  the 
commander  may  prohibit  distribution. 

3.  The  publisher  of  a  CE  publication  shall 
place  advertisers  on  notice  of  the 
requirement  set  forth  in  §  297.5(b)(5)  (i)  and 
(ii)  of  this  part. 

4.  CE  publications  may  carry  paid  or 
nonpaid  advertising  of  the  products  and 
services  of  nonappropriated  fund  activities 
and  commissaries,  if  allowed  by  DoD  and 
Military  Service  regulatory  documents. 

/.  Civilian  Enterprise  Guides.  Directories, 
and  Maps 

1.  The  name  of  the  publication  may  appear 
on  the  front  cover,  inside  the  front  cover,  or 
on  the  first  page.  It  may  include  the  name  and 
emblem  of  the  command  or  installation. 

2.  At  the  discretion  of  the  commander, 
emergency  and  service  telephone  numbers, 
such  as  hospitals,  military  police,  and  fire 
numbers  may  be  included. 

3.  A  CE  mission  and  services  pocket  guide 
for  transient  persormel  that  contains 
advertising  from  businesses  in  the  community 
whose  services  may  be  needed  by  transients 
may  be  contracted  for  in  addition  to  the 
installation  guide  or  directory,  if  needed. 
Normally,  these  pocket  guides  will  be 
procured  as  a  part  of  the  installation  guide  or 
directory  contract 

/  Employment  and  Gratuities 

DoD  personnel  may  not  accept  employment 
by  or  gratuities  from  a  commercial  publisher 
under  CE  contract  with  a  command.  Other 
than  investigation  of  the  business  capability 
of  prospective  publishing  companies  during 
the  bidding  process  and  general  monitoring  of 
ongoing  business  capability  to  fulfill  the 
contract,  personnel  of  the  command  or 
installation  may  not  be  connected  with  the 
business  affairs  of  the  CE  publication  or  other 
business  affairs  of  commercial  publishers 
under  contract. 

Enclosure  3 — Stars  and  Stripes 

A.  Purpose 

The  European  and  Pacific  SSS  are  the  DC 
newspapers  of  the  U.S.  European  and  Pacific 
Commands.  The  S&S  newspapers  are  mission 
activities  of  the  Department  of  Defense. 

B.  Background 

The  forerunner  of  today's  S&S  newspapers 
was  first  published  in  France  for  U.S.  forces 
participating  in  World  War  I.  Following  the 
armistice,  the  newspaper  was  disestablished. 
Publication  of  the  S6-S  resumed  in  Europe  in 
1942  and  in  the  Pacific  in  1945.  Since  then, 
both  have  been  published  continuously  as  the 
newspaper  for  DoD  personnel  serving  in  the 
U.S.  European  and  Pacific  Command  areas. 
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C.  Mission 

1.  To  bring  DoD  personnel  and  their 
dependents  the  same  international,  national, 
and  regional  news  and  opinion  from 
commercial  sources  available  to  newspapers 
throughout  the  United  States.  This  news 
makes  possible  the  continued  intelligence 
exercise  of  the  responsibilities  of  citizenship 
by  DoD  personnel  while  they  serve  away 
from  home.  It  helps  their  moral  and  readiness 
by  dispelling  rumor  and  by  keeping  them  in 
touch  with  many  aspects  of  hfe  in  the  United 
States  while  they  live  in  unfamiliar 
surroundings. 

2.  To  provide  applicable  U.S.  Government. 
DoD.  command,  and  local  news  and 
information,  which  improves  individual 
capability  for  mission  accomplishment  and 
brings  a  sense  of  joint  mission  purpose  to  the 
Army,  Navy,  Air  Force  and  Marine  personnel 
operating  together  to  carry  out  the  U.S. 
defense  mission  overseas. 

D.  Operation 

The  operations  of  the  SftS  newspapers 
shall  be  conducted  similar  to  comparable 
commercial  newspaper  publishing,  book  and 
magazine  resale,  and  job  printing  activities. 
Modem  commercial  business  techniques  and 
practices  shall  be  used  in  the  operation  of 

E.  Responsibilities 

1.  In  accordance  with  DoD  Directive 
5122.10  and  this  part,  the  Director.  APIS,  shall 
exercise  overall  cognizance  in  the 
Department  of  Defense  over  Sfi-S  matters  on 
bihalfoftheASD(PA). 

2.  The  Secretary  of  the  Army,  through  the 
Office  of  the  Adjutant  General  or  other 
designated  office  as  appropriate,  shall: 

a.  Designate  the  successor-in-interest  to  the 
SFS. 

b.  In  coordination  with  the  Director,  AFIS, 
and  UC  Commanders,  ensure  the  application 
of  financial  policies  and  procedures 
prescribed  by  DoD  Instruction  7000.12. 

c.  Provide  administrative  and  logistical 
support  of  S&S  in  accordance  with  DoD 
Directive  5100.3. 

3.  The  Commander/F,ditor-in-Chief.  SaS. 
shall: 

a.  Be  responsible  to  the  UC  Commander  for 
execution  of  DoD  and  UC  policy  concerning 
the  operation  of  the  S&S.  the  publication  and 
distribution  of  the  newspaper,  and  the 
operation  of  S&S  resale  and  job  printing 
activities  at  maximum  efficiency  while 
providing  the  best  possible  service  to  DoD 
personnel  in  the  command  area. 

b.  Supervise  continuous  planning  and 
execution  of  initiatives  to  ensure  successful 
future  mission  accomplishment. 

F.  Si^S  Advisory  Board 

1.  Organization  and  Management 

a.  The  Commanders-in-Chief  of  the  U.S. 
European  and  Pacific  Commands  each  shall 
be  assisted  by  an  S&S  Advisory  Board  in 
exercising  responsibility  for  the  SfiS 
newspapers  pubUshed  for  their  command 
areas. 

b.  It  shall  be  chaired  by  the  UC  Director  of 
Public  Affairs  and  shall  be  composed  of  one 
voting  representative  each  from  the  Military 
Serv  ice  component  conunands.  The 


Commander/Editor-in-Chief  and  Managing  or 
Executive  Editor  ofSS-S  shall  be  members. 

c.  The  Board  shall  meet  not  less  than  twice 
a  year.  The  minutes  of  each  meeting  will  be 
signed  by  the  UC  Commander-in-Chief. 
Recommended  actions  or  editorial  guidelines 
he  wishes  to  become  directive  will  be 
communicated  in  writing  to  the  Commander/ 
Editor-in-Chief.  Permanent  policy  will  be 
incorporated  in  UC  regulations. 
2.  Functions. 

The  purposes  of  the  Board  are: 

a.  To  recotnmend  editorial  guidelines  to  the 
UC  Commander. 

b.  To  evaluate  at  each  meeting  compliance 
with  DoD  and  UC  editorial  policies  to  include 
those  concemirjg  free  flow  of  information  to 
DoD  personnel.  Status  and  recommendations 
will  be  reported  to  the  UC  Commander. 

c.  To  sen'e  as  a  forum  for  expression  and 
medication  of  the  interests  of  S&S  and  the 
commands  involved. 

d.  To  evaluate  at  each  meeting  the  balance 
of  presentation  of  news  articles,  opinion 
columns,  and  editorial  cartoons.  To 
recommend  changes,  if  needed. 

e.  To  maintain  an  awareness  of  the 
newspaper's  flnancial  posture. 

C.  Fund  Council 

1.  Organization  and  Management 

a.  The  Fund  Council  shall  recommend 
guidance  and  provide  advice  to  the  UC 
Commander  and  Commander/Editor-in-Chief 
on  all  business  operations  of  S&S.  This  will 
include  but  not  be  limited  to  Hnance  and 
accounting,  product  pricing,  marketing, 
organization  and  management,  manpower 
and  persormel,  circulation,  and 
transportation. 

b.  The  chairperson  shall  be  the 
Commander/Editor-in-Chief.  The 
membership  shall  include  one  voting  member 
each  from  the  Office  of  Public  Affairs  and  the 
Comptroller  of  the  UC  and  at  least  one 
member  from  each  Military  Service 
component  command.  Members  shall  be, 
appointed  by  the  UC  Commander  and  shall 
be  the  best  qualified  personnel  available  in 
the  command  in  business-related  disciplines 
The  improvement  and  successful 
accomplishment  otS&S  business  operations 
shall  be  the  sole  interest  of  Fund  Council 
members  while  serving  in  that  capacity.  Fund 
Council  members  shall  be  appointed  by  the 
UC  Commander  for  a  3-year  term,  which  he 
may  extend  or  curtail.  The  Fund  Council  shall 
meet  no  less  than  quarteriy.  The  UC 
Commander  shall  sign  the  proceedings  of 
Fund  Council  meetings.  Actions  and  policies 
he  desires  to  become  directive  shall  be 
communicated  to  the  Commander/Editor-in- 
Chief  in  writing.  Permanent  policies  shall  be 
incorporated  into  command  regulations. 

2.  Functions 

a.  The  Fund  Council  shall  monitor  planning 
and  execution  of  initiatives  to  ensure 
successful  future  mission  accomplishment. 

b.  The  Fund  Council  shall  assist  the 
Commander/Editor-in-Chiefs  with     • 
continuous  evaluation  of  external  factors 
which  will  impact  S&S  such  as  changes  in 
force  levels  and  economic  conditions. 

c.  The  Fund  Council  shall  recommend  to 
the  UC  Commander  approval  or  disapproval 


of  the  Commander/Editor-in-Chiert  annual 
financial  plan,  to  include  the  capital 
expenditure  budget.  It  shall  monitor 
execution  quarterly.  The  Fund  Council  shall 
recommend  approval  or  disapproval  of 
quarterly  changes  to  the  capital  expenditure 
budget.  The  Commander/Editor-in-Chief  shall 
provide  sufficient  documentation  to  Fund 
Council  members  between  quarterly  meetirKs 
to  keep  them  informed  on  progress. 

d.  The  Commander/Editor-in-Chief  will 
present  a  2-year  forecast  armually  to  tbr 
Fund  Council  which  will  be  provided  in 
writing  to  the  UC  Commander. 

H.  Procedures 

1.  The  S&S  are  Category  II  Resale  and 
Revenue  Sharing  Morale,  Welfare,  and 
Recreation  (MWR)  activities  of  the 
Department  of  Defense.  Nonappropriated 
fund  financial  operations  shall  be 
administered  as  Categor>'  II  nonappropriated 
fund  instrumentalities  (NAFIs)  by  the 
Department  of  the  Army  under  DoD  Directive 
1015.1. 

2.  Nomination  of  candidates  for  the 
Commander/Editor-in-Chief  and  Deputy 
positions  shall  be  made  by  proposal  of  the 
Military  Departments  through  the  Director. 
AFIS,  to  the  UC  Commander,  who  shall  make 
the  final  selection. 

3.  The  UCs  and  S&S  are  authorized  direct 
contact  with  the  Military  Departments  on 
personnel  matters  and  with  the  Department 
of  the  Army  on  financial  matters. 

4.  S&S  officers  directly  supervising 
business  affairs  shall  possess  a  master's 
degree  in  business  administration  and  shall 
have  public  affairs  experience.  S&S  shall 
endeavor  to  recruit  civilian  personnel  with 
solid  experience,  education,  and  performance 
credentials  in  business,  publishing,  or 
editorial  disciplines.  S&S  shall  endeavor  to 
maintain  a  balanced  mix  of  long-term 
employees  to  provide  stability  and  shorter- 
term  employees  &t>m  industry  to  bring  a  new 
ideas  and  techniques.  The  Military 
Departments  shall  provide  their  highest 
quality  public  a^airs  personnel  for  S&S 
asignments  and  shall  fill  military  positions  at 
the  required  grade  level. 

5.  The  S&S  newspapers  and  other  S&S 
services  are  for  overseas  DoD  organizations, 
personnel,  and  their  dependents.  The 
newspaper  and  other  services  may  be  made 
available  to  other  U.S.  Government  and  US. 
Government  contractor  personnel  serving  in 
the  UC  areas. 

6.  The  S&S  shall  endeavor  to  provide  the 
newspaper  and  other  services  for  DoD 
personnel  engaged  in  military  operations, 
contingencies,  and  exercises  in  the  most 
e.Kpeditious  manner  possible  in  coordination 
with  the  participating  commands.  These 
ser\ice8  shall  be  provided  on  a  reimbursable 
basis,  either  from  the  commands  concerned 
or  from  the  individuals  receiving  the  senice. 
In  times  of  armed  conflict  the  Department  of 
the  Army  shall  provide  appropriated  funding 
for  production  and  fee  distribution  of  the  S&S 
newspaper  to  forces  within  designated 
combat  zones,  subject  to  reimbursement  by 
the  other  Military  Services  based  on 
percentages  of  Military  Service  member 
population  in  the  designated  combat  area. 


32858        Federal  Register  /  Vol.  50.  No.  158  /  Thursday.  August  15,  1985  /  Rules  and  Regulations 


7.  S&S  newspapers  may  take  no  editorial 
positions  and  shall  maintain  balance  in 
presentation  of  commercial  news  and 
opinion.  Each  S&S  news  or  feature  story  and 
each  in  a  series  shall  present  a  balanced 
view  of  the  issues  involved. 

8.  As  determined  by  the  UC  Commander, 
news  of  information  that  may  adversely 
affect  the  security  of  our  country  of  endanger 
the  safety  of  DoD  personnel  may  not  be 
disclosed.  This  may  not  be  construed  to 
permit  the  calculated  withholding  of 
unfavorable  news.  Any  decision  to  withhold 
news  or  information  under  this  provision 
shall  be  reported  immediately  to  the 
Assistant  Secretary  of  Defense,  Public 
Affairs. 

9.  In  UC  areas,  U.S.  Ambassadors  shall  be 
relied  upon  the  notify  the  UC  Commander  of 
issues  that  may  endanger  our  national 
security.  The  UC  Commander  shall  provide 
guidance  to  the  Commander/Editor-in-Chief. 

10.  The  S&S  shall  cover  the  news  of  the 
command,  good  or  bad,  on  a  balanced, 
objecteve,  and  impartial  basis.  SfrS  is  not  an 
investigative  function  within  the  military 
community;  it  is  a  reporting  function.  It  may 
report  on  open  or  completed  investigations 
by  agencies  that  perform  investigative 
functions,  as  legally  appropriate.  SB'S  military 
reporters  may  wear  military  or  civilian 
clothes  at  the  discretion  of  the  Command/ 
Editor-in-Chief.  SS-S  has  the  right  to  gather 
and  publish  information,  both  positive  and 
negative,  within  the  guidance  and  constraints 
of  this  Part. 

11.  S&S  reporters  shall  make  complete 
inquiry  to  ascertain  the  most  factual  and  up- 
to-date  information  available  before 
publication  of  a  story.  The  need  for  accuracy 
is  paramount.  When  there  is  more  then  one 
command  or  viewpoint  involved  in  a  story, 
the  story  shall  be  presented  with  a  balanced 
view.  Commanders  and  public  affairs  officers 
shall  respond  to  S&S  news  inquiries  on  the 
same  basis  they  respond  to  commercial 
media  inquiries.  S&S  reporters  shall  be 
accorded  the  same  treatment,  access  to 
restricted  areas,  or  gatherings  provided  to 
reporters  from  the  commercial  media.  S&S 
reporters  may  not  use  their  military  status  or 
credentials  to  gain  treatment,  acess  to 
restricted  areas  of  gatherings,  or  advantages 
not  accorded  civilian  media.  Commanders 
and  public  affairs  officers  may  not  use  the 
U.S.  Government  status  of  SlrS  news 
personnel  to  block  the  release  of  or  access  to 
otherwise  releasabie  news,  information  or 
event. 

12.  The  Commander/Editor-in-Chief  shall 
ensure  that  all  editorial  personnel  are  fully 
informed  on  the  military  missions  and  other 
key  aspects  of  the  UC  and  its  subordinate 
command  echelons.  Also,  editorial  personnel 
shall  be  taught  S»S  editorial  policy  and  fully 
understand  the  mission  and  stauts  of  S&S  as 
a  U.S.  Government  instrumentality  as  set 
forth  in  this  instruction  and  supplementing 
UC  directives.  Field  reporters  and  news 
bureau  members  shall  be  the  most  mature 
and  professional  personnel  assigned  to  S&S. 
All  shall  have  S&S  newsroom  experience 
before  being  given  independent  assignments. 

13.  The  S&S  may  use  special  project 
reporting  teams.  One  purpose  of  these  teams 
is  balanced,  in-depth  reporting  on  operations. 


actions,  or  achievements  within  the  UC  area. 
Another  is  to  examine  concerns  of  area 
commands  or  the  readership  to  inform  on 
elements  of  issues  or  problems  progress 
toward  solutions,  official  and  unofficial 
viewpoints,  and  the  help  available,  if 
appropriate.  Reporting  shall  be  accomplished 
in  a  balanced,  accurate,  objective,  and 
nonsenational  manner.  Topics  and  their 
planned  treatment  shall  be  review  by  the  S&S 
Advisory  Board  who  will  provide  counsel 
and  arrange  command  assistance. 

14.  As  the  official  responsible  for  both  S&S 
and  public  affairs  policy  within  the  UC,  the 
UC  Commander  shall  provide  the  leadership 
required  to  maintain  professional  working 
relationships  and  keep  problems  resolved 
between  S&S  and  subordinate  echelons  of  the 
UC. 

15.  The  Armed  Forces  Radio  and  Television 
Service  (AFRTS)  sensitive  subjects 
summaries  may  not  be  used  in  conjunction 
with  the  publication  of  S&S.  Representatives 
of  other  governments  who  indicate  an 
interest  in  the  content  of  the  S&S  shall  be 
informed  that  the  newspaper  does  not 
represent  the  o^icial  position  of  the  U.S. 
Government  or  the  DoD.  The  S&S  is  a 
compendium  of  the  commercial  news  and 
opinion  available  to  newspapers  in  the 
United  States,  and  DoD,  command,  and  local 
news  and  information,  presented  without  an 
editorial  position,  sensationalism,  or 
censorship  for  DoD  personnel  and  their 
dependents  serving  overseas. 

16.  Any  apparent  wrongdoing  discovered 
by  S&S  personnel  in  the  performance  of  their 
duties  shall  be  reported  immediately  to  the 
Commander/Editor-in-Chief  who  shall  notify 
the  appropriate  authorities. 

17.  To  serve  the  news  and  information 
needs  of  DoD  personnel,  the  S&S  newspapers 
shall  provide  the  widest  possible  Selection  of 
resale  publications  for  sale  at  the  most 
reasonable  prices  possible,  either  directly  or 
through  other  authorized  sales  outlets  at  their 
discretion,  throughout  the  areas  they  serve. 
To  accomplish  this  mission  the  S&S  shall 
have  throughout  their  service  areas  the  same 
authorities  and  rights  for  resale  publications 
that  DoD  Exchange  Services  have  on  military 
installations  for  other  non-subsistence  goods 
and  services.  The  cognizant  UC  Commander 
shall  adjudicate  publications  resale  issues 
within  his  command  area  which  caimot  be 
resolved  by  S&S  at  the  operating  level 
(currently  an  exception  to  DoD  Directive 
1320.9  but  in  consonance  with  DoD 
Instruction  1330.18.  This  guidsnce  shall  not 
be  used  to  restrict  sales  or  distribution  of 
publications  to  DoD  personnel  by  commercial 
publishers  (see  enclosure  4.  paragraph  D.) 

18.  The  assortment  of  books  and  magazines 
and  like  products  made  available  for  sale  to 
DoD  personnel  through  S&S  bookstores  in 
each  UC  area  shall  approximate  that 
commercially  available  in  the  United  States. 
Decisions  on  which  publications  to  include  in 
this  assortment  shall  be  made  by  the  S&S  on 
the  basis  of  marketability  and  service. 

/.  Managewent  Review  and  Evaluation 

1.  The  Director.  AFIS,  shall  monitor  current 
business  and  editorial  operations  to  advise 
and  assist  the  UC  Commander,  as  required, 
to  maintain  high-quality,  financially  viable 


S&S  operations.  Annually,  the  Director,  AFIS, 
shall  meet  with  responsible  UC 
representatives  and  the  Commanders/ 
Editors-in-Chief  shall  each  provide  a  short 
high-points  briefing  to  the  ASD(PA)  and  other 
senior  DoD  officials  in  the  Washington  area 
who  have  S&S  responsibilities.  This  briefing 
shall  include  a  2-year  financial  forecast. 

2.  AFIS  shall  fund  commercial  audits  every 
2  years  at  each  S&S  (an  exception  to 
paragraph  V.A.2  of  DoD  Instruction  7600.6. 
These  audits  shall  be  contracted  by  S&S  on  a 
reimbursable  basis.  The  results  shall  be 
provided  to  the  UC  Commander  and  to  the 
Director.  AFIS.  The  UC  Commander  Director. 
AFIS;  and  the  S&S  Management  Action 
Group  shall  assist  as  appropriate  in  the 
resolution  of  problem  areas  highlighted  by 
audits. 

/.  S&S  Management  Action  Cmup 

1.  Organization  and  Management. 

The  Director,  AFIS,  shall  be  assisted  by  an 
S&S  Management  Action  Croup  composed  of 
senior  level  personnel  highly  qualified  in 
business  and  management  disciplines  from 
AFIS  (chairperson).  Office  of  the  Assistant 
Secretary  of  Defense  (Manpower, 
Installations  and  Logistics),  and  other  OSD 
offices  with  the  authority  and  expertise  to 
assist  in  solutions  to  S&S  problems.  A 
steering  committee,  chaired  by  the  Director. 
AFIS,  and  composed  of  members  at  the 
Deputy  Assistant  Secretary  level  or  above 
shall  guide  and  assist  the  work  of  the  S&S 
Management  Action  Group,  when 
appropriate.  Normally,  members  of  the 
steering  committee  will  be  the  supervisors  of 
group  members. 

2.  Functions. 

The  S&S  Management  Action  Croup  shall 
execute  the  following  tasks: 

a.  Monitoring  of  financial  health. 

b.  Early  detection  of  impending  financial 
crises. 

c.  Formulating  plans,  providing  leadership, 
and  carrying  out  actions  to  assist  in 
resolution  of  financial  problems. 

d.  Assisting  the  UC  Commander  and  S&S 
with  problem-solving,  as  required. 

K.  Financial 

1.  S&S  operations  shall  be  funded  to  the 
maximum  extent  possible  through  the  sale  of 
the  newspaper  books,  magazines,  and  like 
products;  job  printing;  authorized  advertising 
revenues:  and  other  income. 

2.  S&S  are  authorized  appropriated  fund 
support  as  follows: 

a.  As  provided  under  the  provisions  of  DoD 
Instruction  1015.4  and  DoD  Directive  1330.2. 

b.  Direct  funding  support  when  adverse 
conditions  in  national  and  international 
economics,  major  increases  or  decreases  in 
the  population  served,  or  other  circumstances 
make  such  funding  necessary  to  ensure  the 
survival  of  the  newspaper  without 
impairment  of  its  mission  capability. 

c.  Regional  air  transportation  or  satellite 
transmission  of  the  newspaper  when  long 
distances  require  these  modes  to  ensure 
timely  delivery. 

d.  Authorization  is  granted  to  the  European 
S&S  to  use  indicia  or  other  DoD  official 
postage  for  mailing  of  the  S&S  newspaper  to 
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locations  outside  of  the  Federal  Republic  of 
Germany  and  to  remote  and  isolated  areas. 
Changes  may  be  made  to  accommodate 
fluctuations  in  the  circulation  of  the 
newspaper  however,  European  S&S  shall 
continue  to  use  in-house  or  other  nonpostal 
means  of  transportation  to  distribute  the 
newspaper  to  areas  that  are  not  remote  or 
isolated. 

3.  Appropriated  fund  support  of  S&S  is  the 
responsibility  of  the  Department  of  the  Army. 
Appropriated  funding  may  be  provided  by 
other  Military  Departments  in  accordance 
with  existing  agreements  and  procedures  or 
when  required  by  special  circumstances  or  as 
otherwise  stated  herein. 

L  Nonappropriated  Funds 

1.  The  Commander/Editor-in-Chief  may 
apply  for  nonappropriated  funds  from  the 
Department  of  the  Army.  Submissions  shall 
be  routed  through  the  UC  Commander  to  the 
Director.  APIS.  Requests  for  funds  must  be 
recommended  by  the  Fund  Council  and 
approved  by  the  UC  Commander.  AFIS  will 
forward  valid  requests  to  the  Secretary  of  the 
Army  for  appropriate  action. 

2.  The  Fund  Council,  by  unanimous  vote, 
may  declare  funds  excess  to  the  needs  of  the 
business,  subject  to  approval  of  the  UC 
Commander.  Such  excess  funds  shall  be 
forwarded  in  accordance  with  disposition 
instructions  from  the  Department  of  the 
Army.  Funds  may  be  declared  excess  only 
after  the  following  requirements  are  met: 

a.  Working  capital  is  at  a  safe  level,  to  be 
recommended  by  the  Commander/Editor- 
and-Chief  and  Fund  Council  and  approved  by 
the  UC  Commander. 

b.  Funds  requiied  to  complete  all  planned 
and  foreseeable  capital  expenditure  projects 
and  fulfill  other  legitimate  business  needs  are 
available  in  sinking  funds. 

c.  Retirement  and  severance  accounts  are 
fully  funded. 

d.  An  emergency  sinking  fund,  designed  to 
sustain  S6S  through  foreseeable  periods  of 
financial  crisis  created  by  adverse  economic 
conditions  or  any  other  cause  is  fully  funded. 

'^ — ^he  amount  of  this  sinking  fund  will  be 
determined  by  the  Fund  Council  and 

,     approved  by  the  UC  Commander. 

'         e.  The  price  of  the  newspaper  is  at  or 
below  the  most  prevalent  charge  for  similar 
U.S.  newspapers,  to  be  determined  by  the 
Fund  Council  from  the  statistics  of  the 
American  Newspaper  Association. 

f.  Book,  magazine  and  like  product  prices 
and  job  printing  are  discounted  to  an 
appropriate  level,  to  be  determined  by  the 
Commander/Editor-in-Chief  and  the  Fund 
Council  and  approved  by  the  UC 
Commander. 

3.  Investment  of  funds  shall  be  managed  by 
the  Commander/Editor-In-Chief  and 
monitored  by  the  Fund  Council. 

M  Advertising  to  DoD  Personnel  Overseas 

1.  The  masthead  shall  contain  the 
statement  specified  in  S  297.5(b)(5)[i)  of  this 

I     Part. 

2.  The  following  may  be  pubUshed  free  of 
charge: 

a.  Factual  news  stories  concerning  special 
DoD-affiliated  tours  or  entertainment 
opportunities  for  DoD  personnel  and  their 
dependents. 


b.  Promotion  of  AFRTS  schedules  and 
services. 

3.  The  SBS  may  promote  the  newspaper, " 
books,  magazines,  and  like  products: 
authorized  advertising:  and  job  printing 
services  (except  appropriated  hind)  in  the  ' 
newspaper,  book,  magazine,  and  like  product 
promotions  may  include  publications  by 
name,  title,  author,  and  price.  The  SSS  shall 
work  with  AFRTS  outlets  to  promote  these 
products  and  services  within  AFRTS 
guidelines. 

4.  To  serv    the  readership  the  SSS  are 
authorized  to  solicit,  sell,  publish,  and 
circulate  supplement  section  advertising, 
which  includes  prices  and  brand  names  of 
products  and  services  sold  or  provided  by  the 
following:  Nonappropriated  fund  (DoD 
Instruciion  1015.2)  and  other  authorized 
activities  and  their  concessionaires  providing 
goods,  services  and  entertainment  to  DoD 
personnel  and  dependents;  DoD  supervised 
banks  and  U.S.  Federal  Credit  Unions: 
colleges  and  universities  affiliated  with  DoD 
organizations  to  provide  educational  services 
to  DoD  personnel  and  their  dependents;  and 
North  Atlantic  Treaty  Organization  elements 
and  host-government  instrumentalities  that 
offer  goods  and  services  to  DoD  personnel 
and  their  dependents.  S&S  has  the  right  to 
refuse  any  advertising  considered  to  be 
illegal,  misleading,  prejudicial,  confusing,  or 
in  bad  taste.  Transactions  on  advertising  will 
be  handled  only  between  S&S  and  the 
authorized  advertisers  hsted  above. 

5.  The  S&S  may  accept  paid  classified 
advertising  from  DoD  personnel  and  their 
dependents  to  aid  the  exchange  of 
personally-owned  goods  and  individual 
services. 

6.  The  S&S  may  sell  through  commercial 
advertising  agencies  run  of  the  paper 
advertising  of  DoD  recruiting  and  retention. 

Enclosure  4 — Mailing  of  DoD  Newspapers 
and  Civilian  Enterprise  Publications  Other 
Than  Newspapers;  Sales  and  Distribution  of 
Non-DoD  Publications 

A.  Policy 

It  is  DoD  policy  that  mailing  costs  shall  be 
kept  at  a  minimum  consistent  with  timeliness 
and  applicable  postal  regulations  (see  DoD 
Instructions  4525.7  and  4525.8).  Responsible 
officials  shall  consult  with  appropriate  postal 
authorities  to  obtain  resolution  of  specific 
problems. 

B.  Definition 

DoD  official  postage  includes  all  means  of 
paying  postage  using  funds  appropriated  for 
DoD.  These  means  include  postage  and  fees 
paid  indicia,  postage  metered  mail,  permit 
mail,  and  official  mail  postage  stamps. 

C.  Use  of  Official  Postage 

1.  DoD  official  postage  shall  be  used  only 
for: 

a.  Mailing  copies  to  satisfy  mandatory 
distribution  requirements. 

b.  Mailing  copies  to  other  public  affairs 
offices  and  for  administrative  purposes. 

c.  Mailing  copies  to  headquarters  in  the 
chain  of  command. 

d.  Balk  mailings  of  DoD  newspapers  to 
subordinate  units  for  distribution  to  members 
of  the  units. 


e.  Mailing  information  copies  to  other  U.S. 
Coverrunent  agencies.  Members  of  Congress, 
libraries,  hospitals,  schools,  and  depositories. 

f.  Mailing  of  an  individual  copy  of  a 
newspaper  in  response  to  an  unsolicited 
request  from  a  private  person,  firm,  or 
organization,  if  such  response  is  in  the  best 
interest  of  the  DoD  Component  or  its 
subordinate  echelons  of  command. 

g.  By  European  SBS  for  mailing  of  the 
newspaper  to  authorized  recipients  outside 
the  geographical  area  of  the  Federal  Republic 
of  Germany  and  to  remote  and  isolated  areas. 

h.  European  and  Pacific  S&S  for  official 
managerial  and  administrative  mailings 
related  exclusively  to  the  business  of  the  VJS. 
Government. 

i.  Mailing  copies  of  DoD  newspapers  and 
CE  publications  other  than  newspapers  to 
incoming  DoD  personnel  and  their  families  to 
orient  them  to  their  new  command, 
installation,  and  community. 

2.  DoD  official  postage  may  not  be  used  for 
mailing: 

a.  To  the  general  readership  of  DoD 
newspapers  and  publications  other  than 
newspapers,  unless  specifically  excepted  in 
this  Instruction. 

b.  By  a  CE  publisher. 

c.  CE  publications  other  than  newspapers 
in  bulk. 

d.  S&S  resale  and  job  printing  products. 

3.  Generally,  DoD  newspapers  shall  be 
mailed  as  controlled  circulatioa  third-class 
bulk,  third-class,  fourth-class  mail. 

D.  Non-DoD  Publications 

A  commander  may  afford  reputable 
distributors  of  other  publications  the 
opportunity  to  sell  or  give  away  publications 
at  the  activity  he  commands.  Such 
publications  may  not  be  distributed  through 
official  channels.  These  publications  shall  be 
made  available  only  through  subscription  or 
placed  in  specific  general  use  areas 
designated  by  the  commander,  such  as  the 
foyers  of  open  messes  or  exchanges.  Paid 
subscriptions  to  community  newspapers  may 
be  home  delivered  by  the  commercial 
distributor  in  installation  residential  areas. 

E.  Legal  Prohibitions 

Compliance  with  Section  18  U.S.C  1302 
and  1307  is  mandatory.  Section  1302  of  Title 
18,  United  States  Code,  Sections  1302  and 
1307  prohibits  the  maihng  of  publications 
containing  advertisements  of  any  type  of 
lottery  or  scheme  that  is  based  on  lot  or 
chance.  This  covers  such  activities  a  friendly 
bingo  games.  Section  1307  of  Title  18 
authorizes  exceptions  pertaining  to 
authorized  State  lotteries.  Lottery  is  defined 
as  containing  the  following  three  elements: 

1.  Prize  (whatever  iteitiftof  value  are 
offered  in  the  particular  game). 

2.  Chance  (random  selection  of  numbers  to 
produce  a  winning  combination). 

3.  Consideration  (requirement  to  pay  a  fee 
in  order  to  play). 

F.  Review  of  Mailing  and  Distribution 
Effectiveness 

1.  Mailing  and  distribution  lists  shall  be 
reviewed  annually  to  determine  distribution 
effectiveness  and  continuing  need  of  each 
recipient  to  receive  the  publication. 
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Z.  Distribution  techniques,  target  audiences, 
readers  per-copy  ratios,  and  use  of  postal 
facilities  to  ensure  the  most  economical  use 
of  mai!  services  consistent  with  timeliness 
shall  be  revalidated  annually. 

Enclosure  5 — American  Forces  Press  and 
Publicatioiw  Senice 

A.  General 

The  American  Forces  Press  and 
Publications  Service  (AFPPS).  an  element  of 
AFIS.  provides  a  variety  of  print  media 
products  in  support  of  the  I)oD  Internal 
information  Program.  These  materials 
include: 

1.  The  American  Forces  Press  Service 
(AFPS).  a  monthly  feature  news  service 
printed  and  distributed  principally  to  DoD 
newfspaper  editors,  is  camera-ready  and 
contains  a  broad  spectrum  of  feature 
materials  and  artwork  intended  to 
supplement  material  received  from  other 
sources. 

2.  Defense  (year  J  magazine,  a  monthly 
DoD  policy-oriented  ptiblication  of  the 
Secretary  of  Defense,  intended  for  worldwide 
distribution  by  the  Military  Departments  to 
military  officers,  senior-level  civilian 
employees  and  senior  enlisted  personnel. 

3.  Pamphlets,  booklets,  and  posters 
covering  a  variety  of  inter-service 
information  topics. 

B.  L'se  of  Materials  Published  by  Amerfcan 
Forces  Press  and  Publicotiorts  Service 

With  the  exception  of  copyrighted  matter, 
ail  materials  published  by  .\FPPS  may  be 
reproduced  or  adapted  for  use  by  DoD 
newspaper  editors  as  appropriate.  When 
AfPPS  material  is  edited  or  revised,  accuracy 
and  conformance  to  DoD  policy  and  accepted 
standards  of  good  taste  will  be  maintaineid. 
Due  to  the  policy  oriented  nature  of 
DEFENSE  (year)  magazine  contents, 
particular  care  will  be  taken  to  preserve  the 
original  context  tone  and  meaning  of  any 
material  adapted,  revised  or  edited  from  this 
publication. 

C.  Activities  Eligible  to  Receive  AFPS 

\.  All  DoD  newspapers  including  SirS. 

2.  Headquarters  of  DoD  Components  and 
their  subordinate  commands. 

3.  Proponent  offices  of  DoD  periodicals 
published  by  DoD  Components. 

4.  AFRTS  networks  and  outlets. 

5.  Isolated  commands  and  detachments  at 
which  DoD  newspapers  are  not  readily 
available. 

D.  Procedures 

1.  The  AFPS  is  mailed  directly  to 
requesting  commands.  Requests  should  be 
forwarded  directly  to: 

American  Forces  Press  Service  (AFPS).  1735 
North  Lynn  Street  (Room  210).  Arlington, 
V.A2220a 

2.  Requests  shall  include  name  and  address 
of  newspaper  or  activity,  frequency  of 
publication,  and  whether  the  requesting 
newspaper  is  Funded  or  CE. 

3.  Notification  of  changes  of  address, 
newspaper  title,  or  other  status  bhall  be 
forwarded  hnmediately  to  the  above  address. 


E.  Mandatory  Distribution 

One  copy  of  each  published  issue  of  all 
OoD  newspapers  IFuoded.  CE.  and  SSS)  shall 
be  forwarded  to  the  AFPS  at  the  address 
indicated  above. 
Linda  M.  Lawrson, 

A  Itemate  OSD  Federal  P.egister  Liaison 
Officer.  Department  of  Defense. 
August  8. 1985. 
(FR  Doc.  85-19224  Filed  8-14-85;  8:45  am| 

BILUNG  COOE  M1O-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

(CGD2  85-331 

Special  Local  Regulations;  Armstrong 
Chamber  of  Commerce  Regatta 

agemcy:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARv:  Special  local  regulations  are 
being  adopted  for  Miles  44.0  to  45.0, 
Allegheny  River.  The  "Armstrong 
Cbami3er  of  Commerce  Regatta",  an 
approved  marine  event  will  be  held  on 
August  17  and  18, 1985,  at  Kittanning, 
Pennsylvania.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  the  event. 
EFFECTIVE  DATES'.  These  regulations  will 
be  effective  from  9:00  a.m.  on  August  17, 
and  terminate  at  BKW  p.m.  on  August  18, 
1985. 

FOII  FURTHER  INFORMATION  CONTACT: 
LCDR.  B.J.  Willis,  Chief,  Boating 
Technical  Branch  Second  Coast  Guard 
District,  1430  Olive  St..  St.  Louis,  MO 
63103.  (314)  425-5977. 
SUPPLEMENTARY  INFORMATION:  These 
special  local  regulations  are  issued 
pursuant  to  33  U.S.C.  J233  and  33  CFR 
Part  100.35,  for  the  piupose  of  promoting 
the  safety  of  life  and  property  on  the 
Allegheny  River  between  miles  44.0  and 
45.0  diuing  the  "Armstrong  Chamber  of 
Commerce  Regatta",  August  17  and  18, 
1985.  This  event  will  consist  of  several 
classes  of  outboard  race  boats,  which 
could  pose  hazards  to  navigation  in  the 
area.  Therefore,  these  special  local 
regulations  are  deemed  necessary  for 
the  promotion  of  safety  of  life  and 
property  in  the  area  during  this  event.  A 
notice  of  proposed  rule  making  has  not 
been  published  for  these  regulations  and 
they  are  being  made  effective  less  than 
60  days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  application  for  this 
event  was  not  received  until  July  2, 1985, 


and  there  was  insufficient  time  in  which 
to  publish  proposed  rules  in  advance  of 
the  event,  or  to  provide  for  a  delayed 
effective  date.  These  regulations  have 
been  reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  This 
conclusion  follows  from  the  fact  that  the 
duration  of  the  regulated  area  ia  short. 
In  addition,  these  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  forth  in 
the  Policies  and  Procedures  for 
Simpliflcation,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  An  economic  evaluation  has  not 
been  conducted  since,  for  the  reasons 
discussed  above,  its  impact  is  expected 
to  be  minimal.  In  accordance  writh  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  it  is  also  certified  that  these 
rules  will  not  have  a  signiHcant 
economic  impact  on  a  substantial, 
number  of  small  entities.  This  rule  is 
necessary  to  ensure  the  protection  of  life 
and  property  in  the  area  during  the 
event. 

Drafting  Information 

The  drafters  of  this  regulation  are 
BMCM  W.L.  Giessman.  USCGR,  project 
officer.  Boating  Technical  Branch,  and 
Lt.  R.E.  Kilroy.  USCG.  project  attorney, 
Second  Coast  Guard  District  Legal 
Office. 

List  of  Subjects  In  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Fart 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Aulfaority:  33  U.S.C.  1233: 48  CFR  1.46  and 
33  CFR  100J5. 

2.  In  Part  100,  a  new  temporary 
§  100.35-0233  is  added,  to  read  as 
follows: 

§  1 00.3S-0233    AUegtieny  River,  mties  44.0 
through  45.0 

(a)  Regulated  Area.  The  area  between 
Mile  44.0  and  45.0  Allegheny  River  is 
designated  the  regatta  area,  and  may  be 
closed  to  commercial  and  recreational 
navigation  or  mooring  between  the 
hours  of  9:00  a.m.  on  August  17,  and  8.-00 
p.m.  on  August  18, 1985.  All  times  listed 
are  local  time.  These  times  represent  a 
guideline  for  possible  intermittent  river 
closures  not  to  exceed  three  (3)  hours  in 
duration.  Mariners  will  be  afforded 
enough  time  between  such  closure 
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periods  to  transit  the  area  in  a  timely 
manner. 

(b)  Special  Local  Regulations.  The 
Coast  Guard  will  maintain  a  patrol 
consisting  of  regular  and  auxiliary  Coast 
Guard  vessels  in  the  regatta  area.  This 
patrol  will  be  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at 

a  no  wake  speed  to  reduce  the  wake  to  a 
minimum  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(c)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signalled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol  Vessel. 
Failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(e)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regatta  area  to  vessels  having  particular 
operating  characteristics. 

(f)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(g)  This  §  100.35-0233  will  be  effective 
from  9:00  a.m.  on  August  17,  and 
terminate  at  8:00  p.m.  on  August  18. 
1985.  (local  time). 

Dated:  August  1. 1985. 
B.F.  HoUingsworth, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Second  Coast  Guard  District. 
|FR  Doc.  85-19435  Filed  8-14-85;  8:45  am] 

BILUNG  CODE  4910-14-M 


action:  Final  rule. 


33  CFR  Part  100 

ICGD2  85-34] 

Special  Local  Regulations;  Beaver 
County  River  Regatta 

agency:  Coast  Guard,  DOT. 


summary:  Special  local  regulations  are 
being  adopted  for  Miles  0.0  to  1.0, 
Beaver  River.  The  "Beaver  County  River 
Regatta",  an  approved  marine  event.      ' 
will  be  held  on  August  17  and  18, 1985, 
at  Beaver,  Pennsylvania.  These  special 
Ibcal  regulations  are  needed  to  provide 
for  the  safety  of  life  and  property  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  These  regulations  will 
be  effective  from  8:00  a.m.  on  August  17. 
and  terminate  at  9:30  p.m.  on  August  18. 
1985.  * 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR.  B.J.  Willis,  Chief,  Boating 
Technical  Branch.  Second  Coast  Guard 
District.  1430  Olive  St..  St.  Louis.  MO 
63103.  (314)  425-5977. 
SUPPLEMENTARY  INFORMATION:  These 

special  local  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
Part  100.35.  for  the  purpose  of  promoting 
the  safety  of  life  and  property  on  the 
Beaver  River  between  miles  0.0  and  1.0 
during  the  "Beaver  County  River 
Regatta".  August  17  and  18. 1985.  This 
event  will  consist  of  power  boat  races, 
row  boat  races,  water  ski  shows  and  a 
lighted  boat  parade,  which  could  pose 
hazards  to  navigation  in  the  area. 
Therefore,  these  special  local 
regulations  are  deemed  necessary  for 
the  promotion  of  safety  of  life  and 
property  in  the  area  during  this  event.  A 
notice  of  proposed  rule  making  has  not 
been  published  for  these  regulations  and 
they  are  being  made  effective  less  than 
60  days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  final  schedule  of 
events  was  not  received  until  July  30, 
1985.  and  there  was  insufficient  time  in 
which  to  publish  proposed  rules  in 
advance  of  the  event,  or  to  provide  for  a 
delayed  effective  date.  These 
regulations  have  been  reviewed  under 
the  provisions  of  Executive  Order  12291 
and  have  been  determined  not  to  be  a 
major  rule.  This  conclusion  follows  from 
the  fact  that  the  duration  of  the 
regulated  area  is  short.  In  addition, 
these  regulations  are  considered  to  be 
nonsignificant  in  accordance  with 
guidelines  set  forth  in  the  Policies  and 
Procedures  for  Simplification.  Analysis, 
and  Review  of  Regulations  (DOT  Order 
2100.5  or  5-22-80).  An  economic 
evaluation  has  not  been  conducted 
since,  for  the  reasons  discussed  above, 
its  impact  is  expected  to  be  minimal.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  it  is 
also  certified  that  these  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  rule  is  necessary  to  ensure  the 
protection  of  life  and  property  in  the 
area  during  the  event. 

Drafting  Information 

The  drafters  of  this  regulation  are 
BMCM  W.L  Giessman.  USCGR.  project 
officer.  Boating  Technical  Branch,  and 
LT.  R.E.  Kibx)y,  USCG,  project  attorney. 
Second  Coast  Guard  District  Legal 
Office. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  In  part  100,  a  new  temporary 
§  100.35-0234  is  added,  to  read  as 
follows: 

§100.35-0234    Beaver  River,  mNes  Oil 
ttirougti  1.0. 

(a)  Regulated  Area.  The  area  between 
Mile  0.0  and  1.0  Beaver  River  is 
designated  the  regatta  area,  and  may  be 
closed  to  commercial  and  recreational 
navigation  or  mooring  between  the 
hours  of  8:00  a.m.  on  August  17.  and  9:30 
p.m.  on  August  18, 1985.  All  times  listed 
are  local  time.  These  times  represent  a 
guideline  for  possible  intermittent  river 
closures  not  to  exceed  three  (3)  hours  in 
duration.  Mariners  will  be  afforded 
enough  time  between  such  closure 
periods  to  transit  the  area  in  a  timely 
manner. 

(b)  Special  Local  Regulations.  The 
Coast  Guard  will  maintain  a  patrol 
consisting  of  regular  and  auxiUary  Coast 
Guard  vessels  in  the  regatta  area.  This, 
patrol  will  be  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Chaimel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at 
a  no  wake  speed  to  reduce  the  wake  to  a 
minimum  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 
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(c)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  bom  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signalled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol  Vessel. 
Failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(e)  The  Patrol  Conunander  may 
restrict  vessel  opcation  within  the 
regatta  area  to  vesjels  having  particular 
operating  characteristics. 

(f)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  af 
life  and  property. 

(g)  This  §  100.35-0234  will  be  effective 
from  8KK)  a.m.  on  August  17,  and 
terminate  at  9:30  pjn.  on  August  18, 
1985.  (local  time). 

Dated:  August  1. 1985. 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 

Second  Coast  Guard  District 

PH  Doc  85-19436  Filed  S-14-a5:  8:45  am] 


33  CFR  Part  100 
[CQO0«-tS-20) 

Spedai  Local  Raguiitions;  Frostbite 
Regatta— Niagara  River 

AOENCV:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Frostbite  Regatta 
to  be  held  on  the  Niagara  River.  This 
event  will  be  held  on  4. 5  and  0  October 
1985.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECnvc  dates:  These  regulations 
become  effective  on  4  Octol>er  1985  and 
terminate  on  6  October  1985. 

FOM  FURTHER  INFORMMTtON  COffTACT: 
MSTC  Gary  H.  Lindsay,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District, 
1240  E.  9th  St.,  Cleveland,  OH  44199. 
(216)  522-4420. 

SUPPLEMENTARY  INFORMATKM:  A  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rulemaking 
procedures  would  have  been 


impractical.  The  application  to  bold  this 
event  was  not  received  until  August  2, 
1985,  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  elective  date.  This  has  been  an 
annual  event  for  many  years  and  no 
negative  comments  have  been  received 
concerning  the  holding  of  the  event  in 
the  past 

Drafting  Information 

The  drafters  of  this  regulation  are 
MSTC  Gary  H.  Lindsay,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
A.R.  Butler,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Reguiatiotts 

The  Frostbite  Regatta  will  be 
conducted  on  the  Niagara  River  on  4,  5 
and  e  October  1965.  This  event  will  have 
approximately  90  hydroplanes  and 
inboard  racing  runabouts  which  could 
pose  hazards  to  navigation  in  the  area. 
Vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (U.S.  Ct^ast 
Guard  Group.  Buffalo.  NY). 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  10a-{AMENDEO] 

1.  The  authority  for  Part  100  continues 
to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.4e(c)(5) 
and  33  CFR  10035. 

2.  Part  100  is  amended  to  add  a 
temporary  1 100.35-0020  to  read  as 
follows: 

9100.35-0920    FrosttM*  Regatta,  Niagara 
RIvsr. 

(a)  Regulated  Area.  That  portion  of 
the  East  Branch  of  the  Niagara  River. 
Tonawanda  Channel  from  the  overhead 
cable.  1300  yards  northwest  of  the  South 
Grand  Island  Bridge,  to  an  east-west 
line  through  the  Tonawanda  Channel 
Buoy  35  (LLP  29). 

(b)  Special  Local  Regulations.  (1)  The 
above  area  will  be  closed  to  navigation 
or  anchorage  from  2:00  PAL  (local  time) 
until  5:00  P.M.  on  4  October  1985  and 
from  10:00  A.M.  (local  time]  until  7:00 
P.M.  on  5  and  6  October  1985. 

(2)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
Vessels  will  be  operated  at  a  no  wake 
speed  to  reduce  the  wake  to  a  minimum 


and  in  a  manner  which  will  nbx 
endanger  participants  in  the  event  or 
any  other  craft.  These  rules  shall  not 
apply  to  participants  in  the  event  or 
vessels  of  the  patrol,  in  the  performance 
of  their  assigned  duties. 

(3)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Conunander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel:  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

Dated  August  7. 1965. 
B  JC  Scliaeffer, 

Captain.  U.S.  Coast  Guard.  Chief  of  Staff, 
Ninth  Coast  Guard  District 
[FR  Doc.  85-19438  Filed  8-14-85;  8:45  am) 

MLUIM  COOe  4t10-t4-« 

33  CFR  Part  100 

[CGO  5-85-07] 

Special  Local  Regulations;  Regatta; 
Havre  De  Grace  Power  Boat 

agency:  Coast  Guard.  DOT. 
action:  Final  rule.  ^ 

summary:  Special  local  regulations  are 
adopted  for  the  Havre  De  Grace  Power 
Boat  Regatta.  This  event  will  be  held  on 
the  Susquehanna  River,  between  Garrett 
Island  and  the  western  shoreline  at 
Havre  De  Grace.  MD.  It  will  consist  of 
75  inboard  hydroplanes  and  runabouts 
and  outboard  performance  crafts  with 
speeds  up  to  140  miles  per  hour.  Vessels 
will  range  from  13  feet  to  19  feet  in 
length  racing  a  circidar  course  in  the 
Susquehaima  River,  west  of  Garrett 
Island.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  dtuing  the  event. 
EFFECTIVE  DATE:  These  regulations 
become  effective  for  the  following  limes 
and  dates: 
11:30  am  through  6:30  pm.  24  August 

1985 
11:30  am  through  6:30  pm,  25  August 

1985 
If  the  event  is  postponed,  the  Patrol 
Conunander  will  issue  a  Broadcast 
Notice  to  Mariners. 

FOR  FURTHER  INFORMATION  CONTACT: 
Billy  ).  Stephenson,  Chief.  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23705  (804)  39ft- 
6204. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rule  making  has  not  been 
published  for  these  regulations. 
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Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  until  26  July 
1985,  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Billy  J.  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch.  Fifth 
Coast  Guard  District,  and  Lieutenant 
Commander  Walter ).  Brudzinski. 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulations 

The  Susquehanna  Optimist  Club  is 
sponsoring  the  Havre  De  Grace  Power 
Boat  Regatta  which  will  consist  of  a 
Standard  American  Power  Boat  race 
around  an  approximately  1%  mile 
course  for  3  laps.  3  to  12  boats  race  at 
one  time  with  speeds  of  up  to  140  miles 
per  hour.  Races  continue  for  4  to  5  hours. 
Closure  of  the  entire  waterway  is  not 
anticipated  and  marine  traffic  will  be 
allowed  to  proceed  up  the  Susquehanna 
River  using  the  waterway  east  of  Garrett 
Island. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

Part  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  is  added  to 
Part  100  to  read  as  follows: 

§  100.35-OSOS    Susquehanna  Rfvar.  Havre 
De  Grace,  MO. 

(a)  Regulated  Area.  The  waters  of  the 
Susquehanna  River  west  of  Garrett 
Island,  bounded  by  the  Conrail  Railroad 
bridge  on  the  south  and  the  B&O 
Railroad  bridge  on  the  north. 

[h]  Special  Local  Regulations.  Except 
for  participants  in  the  Susquehanna 
River  Power  Boat  Race,  or  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  above  area. 
The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(1)  Stop  his  vessel  immediately  upon 
being  directed  to  do  so  by  any  Coast 
Guard  o^cer  or  petty  o^icer  on  board  a 
vessel  displaying  a  Coast  Guard  Ensign. 
and 


(2)  Proceed  as  directed  by  any  Coast 
Guard  officer  or  petty  officer. 

(c)  Any  spectator  vessel  may  anchor 
outside  of  the  area  specified  in 
paragraph  (a)  of  these  regulations. 

(d)  The  Coaal  Guard  Patrol 
Commander  is  a  commissioned  officer  of 
the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Fifth 
Coast  Guard  District.  The  Patrol 
Commander  will  be  stationed  on  board 
Coast  Guard  Cutter  C&-41454. 

(e)  The  Coast  Guard  Patrol 
Commander  has  been  authorized  to  stop 
the  race  to  allow  the  transit  of  backed 
up  marine  traffic  through  the  regulated 
area. 

(f)  These  regulations  and  other 
applicable  laws  and  regulations  will  be 
enforced  by  Coast  Guard  officers  and 
petty  officers  on  board  Coast  Guard  and 
private  vessels  displaying  the  Coast 
Guard  Ensign. 

Dated:  August  2, 1965. 

Jamefl  C.  Irwin, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Fifth  Coast  Guard  District 

(PR  Doc.  85-19437  Filed  8-14-85;  8:45  am| 

aHLINQ  COOe  4t10-14-« 


33  CFR  Part  100 
(CG02  85-35} 

Special  Local  Regulations;  Savanna 
Festtval  Championships 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  Miles  537.0  to  53aA 
Upper  Mississippi  River.  The  "Savanna 
Festival  Championships",  an  approved 
marine  event,  will  be  held  on  August  17 
and  18. 1965.  at  Savanna.  Illinois.  These 
special  local  regulations  are  needed  to 
provide  for  the  safety  of  life  and 
property  on  navigable  waters  during  the 
event. 

eFFECnvE  dates:  These  regulations  will 
be  effective  from  12.-00  iM>on  on  August 
17,  and  terminate  at  4:00  p.m.  on  August 
18, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

LCDR.  B.J.  Willis.  Chief.  Boating 
Technical  Branch  Second  Coast  Guard 
District.  1430  Oliver  St^  St.  Louis.  MO 
63103.  (314)  425-5977. 

SUPPLEMENTARY  INPORMATION:  These 
special  local  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
Part  100.35,  for  the  purpose  of  promoting 
the  safety  of  life  and  property  on  the 
Upper  Mississippi  River  between  miles 
5374)  and  538.0  during  the  "Savanna 
Festival  Championships",  August  17  and 
18. 1985.  This  event  will  consist  of 


approximately  (20)  twenty  heats  of 
power  boat  races,  which  could  pose 
hazards  to  navigation  in  the  area. 
Therefore,  these  special  local 
regulations  are  deemed  necessary  for 
the  promotion  of  safety  of  life  and 
property  in  the  area  during  this  event.  A 
notice  of  proposed  rule  making  has  not 
been  published  for  these  regulations  and 
they  are  being  made  effective  less  than 
60  days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  final  schedule  of 
events  was  not  received  until  July  29, 
1985,  and  there  was  insufficient  time  in 
which  to  publish  proposed  rules  in 
advance  of  the  event,  or  to  provide  for  a 
delayed  effective  date.  These 
regulations  have  been  reviewed  under 
the  provisions  of  Executive  Order  1Z291 
and  have  been  determined  not  to  be  a 
major  rule.  This  conclusion  follows  from 
the  fact  that  the  duration  of  the  ^ 

regulated  area  is  short.  In  addition, 
these  regulations  are  considered  to  be 
nonsignificant  in  accordance  with 
guidelines  set  forth  in  the  Policies  and 
Procedures  for  Simplification.  Analysis, 
and  Review  of  Regulations  (DOT  Order 
21005  of  5-22-ao).  An  economic 
evaluation  has  not  been  conducted 
since,  for  the  reasons  discussed  above, 
its  impact  is  expected  to  be  minimal  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.).  it  is 
also  certified  that  these  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  necessary  to  ensure  the 
protection  of  life  and  property  in  the 
area  during  the  event 

Drafting  Information:  The  drafters  of 
this  regulation  are  BMCM  W.L. 
Giessman.  USCGR.  project  officer. 
Boating  Technical  ft^uich,  and  LT.  RE. 
Kilroy.  USCG  project  attorney,  Second 
Coast  Guard  District  Legal  Office. 

List  of  Subjects  in  33  CFR  Pail  180 

Marine  Safety.  Navigation  (water). 

Reguhtion's:  In  consideration  of  the 
foregoing.  Part  100  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  100— [AMENDED) 

1.  The  authority  dtation  for  Part  100 
continues  to  read  as  follows:     -^ 

Authority:  33  U.S.C.  1233:  40  CFR  1.46  and 
33  C  J.R.  100.35. 

2.  In  part  100,  a  new  temporary 
100.35-0235  is  added,  to  read  as  follows: 
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§  100.35-0235    Upper  Mississippi  River, 
Miles  537.0  Through  538.0 

(a)  Regulated  Area:  The  area  between 
Mile  537.0  and  538.0  Upper  Mississippi 
River  is  designated  the  regatta  area,  and 
may  be  closed  to  commercial  and 
recreational  navigation  or  mooring 
between  the  hours  of  12:00  noon  on 
August  17.  and  4:00  p.m.  on  August  18. 
1985.  All  times  listed  are  local  time. 
These  times  represent  a  guideline  for 
possible  intermittent  river  closures  not 
to  exceed  four  (4)  hours  in  duration. 
Mariners  will  be  afforded  enough  time 
between  such  closure  periods  to  transit 
the  area  in  a  timely  manner. 

(b)  Special  Local  Regulations.  The 
Coast  Guard  will  maintain  a  patrol 
consisting  of  regular  and  auxiliary  Coast 
Guard  vessels  in  the  regatta  area.  This 
patrol  will  be  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at 
a  no  wake  speed  to  reduce  the  wake  to  a 
minimum  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(c)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signalled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol  Vessel. 
Failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(e)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regatta  area  to  vessels  having  particular 
operating  characteristics. 

(f)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(g)  This  §  100.35-0235  will  be  effective 
from  12:00  noon  on  August  17,  and 
terminate  at  4:00  p.m.  on  August  18. 
1985.  {local  time). 


Dated  August  2. 1985. 
B.F.  Hollingsworth, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Second  Coast  Guard  District. 
|FR  Doc.  85-19434  Filed  8-14-85:  8:45  am] 
BIUJNC  CODE  4«10-14-M 


33  CFR  Part  117 
ICGD7-85-14] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  changing 
the  regulations  governing  the  Broad 
Causeway  drawbridge,  mile  1081.4,  at 
Bay  Harbor  Islands  by  shifting  the 
authorized  opening  times  by  15  minutes. 
This  change  is  being  made  because  of  a 
change  in  the  type  of  vessels  using  the 
waterway  over  the  last  ten  years.  This 
action  will  facilitate  navigation  with  no 
impact  on  vehicular  traffic. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  September  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Walt  Paskoswky.  {305)  350-4103. 
SUPPLEMENTARY  INFORMATION:  On  June 
3, 1985  the  Coast  Guard  published  (50 
FR  23316)  a  proposal  to  revise  these 
regulations.  The  proposed  regulations 
were  also  published  in  a  public  notice 
issued  by  Commander,  Seventh  Coast 
Guard  District  on  June  18, 1985.  In  each 
notice  interested  persons  were  given 
until  July  18. 1985  to  submit  comments. 

Drafting  Information 

The  drafters  of  th^e  regulations  are 
Mr.  Walt  Paskowsky.  Bridge 
Administration  Specialist,  project 
officer,  and  Lieutenant  Commander  Ken 
Gray,  project  attorney. 

Discussion  of  Conunents 

No  comments  were  received. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regiilatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  of  these 
regulations  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  We  conclude  this  because 
the  regulations  impose  no  additional 
restrictions  on  navigation  and  continue 
to  exempt  tugs  with  tows  and  regularly 
scheduled  cruise  vessels.  Since  the 
economic  impact  of  these  regulations  is 


expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499c  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Section  117.261(y)(2)  is  revised  to 
read  as  follows: 

§117.261    Atlantic  Intracoastal  Waterway 
from  St  Marys  River  to  Miami. 

•  •         •         •         • 

(2)  The  draw  of  the  Broad  Causeway 
bridge,  mile  1081.4,  at  Bay  Harbor 
Islands  shall  open  on  signal  except  that, 
from  8  a.m.  to  6  p.m.,  the  draw  need 
open  only  on  the  quarter-hour  and  three- 
quarter  hour. 

*  *        *        •        • 

Dated:  August  6. 1985. 
R.P.  Cueronl, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  85-19431  Filed  8-14-85;  8:45  am] 

BIUJNQ  COOE  4t10-14-ll 


33  CFR  Part  165 

[COTP  Miami,  Florida  Regulation  CCQD7- 
85-39] 

Safety  Zone  Regulations;  In  Biscayna 
Bay,  off  the  Southeastern  End  of 
Lummus  Island;  Miami,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  drilling 
and  blasting  operations  at  the 
southeastern  end  of  Lummus  Island, 
Miami,  Florida.  The  blasting  will  be  in 
an  area  bounded  by  a  line  extending 
south  500  feet  from  the  southeastern  end 
of  Lummus  Island,  then  west  1200  feet, 
then  north  500  feet  to  the  Gantry  Crane 
dock.  The  zone  is  needed  to  protect 
swimmers,  pleasure  boaters,  commercial 
traffic  and  construction  personnel  from 
safety  hazards  associated  with  the 
drilling  and  blasting  operations.  Entry 
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into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  2  August  1985.  It 
terminates  on  2  November  1985  unless 
completion  of  the  drilling  and  blasting 
operation  occurs  first. 

FOR  FtJHTHER  INFORMATION  CONTACT: 

CW03  P.J.  MacDonald.  c/o 
Commanding  Officer,  U.S.  Coast  Guard, 
Marine  Safety  Office,  Miami,  PL  33130, 
Tel.  (305)  350-5691. 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  the  Federal  Register 
publication.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
potential  hazards  to  personnel  and 
vessels  involved. 

Drafting  Information 

The  drafters  of  this  regulation  are 
CW03  P.}.  MacDonald,  proiect  officer 
for  the  Captain  of  the  Port,  and  LCDR 
K£.  Gray,  project  attorney,  Seventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regidatioo 

The  event  requiring  this  regulation  is 
the  drilling  and  blasting  operation  off 
the  southeastern  end  of  Lummus  Island, 
Biscayne  Bay,  Miami.  Florida, 
commencing  on  2  August,  1985  and 
continuing  until  approximately  2 
November,  1985.  This  operation  is 
necessary  for  the  excavation  of  the  area 
off  the  Gantry  Crane  Dock  located  at  the 
southeastern  end  of  Lummus  Island. 
During  the  period  2  August,  1985  through 
2  November,  1985,  between  the  hours  of 
8:00  am  and  5:00  pm  daily,  Monday 
through  Friday  with  the  exception  of 
Holiday's,  blasting  operations  will  be 
conducted.  Five  minutes  prior  to  each 
blast,  the  drilling  rig  will  signal  it's 
intention  to  blast  with  a  series  of  10  long 
horn  signals.  At  this  time  the  area  of 
Fishermans  Channel  in  a  radius  of  300 
yards  of  the  drilling  rig  will  be  closed  to 
all  traffic.  One  minute  prior  to  blasting, 
the  drilling  rig  will  signal  it's  intention  to 
blast  with  a  series  of  3  long  horn  signals. 
After  the  blast,  1  long  horn  sianal  will  be 
given  as  an  "All  Clear".  At  all  times, 
vessels  are  restricted  from  penetrating  a 
fifty  yard  radius  of  the  drilling  rig. 
Vessels  transitting  this  area  should 
minimize  the  effects  of  their  wake. 

List  of  SubjecU  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 


PART  165— (AMENDED) 

Regulatioo 

In  consideration  of  the  foregoing,  part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows 

Authority:  33  U.S.C.  1225  and  1231;  SO 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6  and  160.5. 

2.  A  new  §  ie5.T-07-3g  is  added  to 
read  as  follows: 

S16S.T-07-39    Safety  Zone:  In  Biscayne 
Bay,  off  ti>e  souttteastem  end  of  Lummus 
Island,  MhMnt,  Ftortda. 

(a)  Location:  The  following  area  is  a 
Safety  Zone:  An  area  bounded  by  a  line 
extending  south  500  feet  from  the 
southeastern  end  of  Liunmus  Island, 
then  west  1200  feet,  then  north  500  feet 
to  the  Gantry  Crane  dock.  This  safety 
zone  is  required  for  the  excavation  of 
the  area  off  the  Gantry  Crane  Dock 
located  at  the  southeastern  end  of 
Lummus  Island,  Miami,  Florida.  During 
the  period  2  August,  1985  through  2 
November.  1985,  between  the  hours  of 
8:00  am  and  5:00  pm  daily,  Monday 
through  Friday  with  the  exception  of 
Holiday's,  blasting  operations  will  be 
conducted.  Five  minutes  prior  to  each 
blast,  the  drilling  rig  will  signal  it's 
intention  to  blast  with  a  series  of  10  long 
horn  signals.  At  this  time  the  area  of 
Fishermans  Channel  in  a  radius  of  300 
yards  of  the  drilHng  rig  will  be  closed  to 
all  traffic.  One  minute  prior  to  blasting, 
the  drilling  rig  will  signal  it's  intention  to 
blast  with  a  series  of  3  long  horn  signals. 
After  the  blast,  1  long  horn  signal  will  be 
given  as  an  "All  Clear".  At  all  times, 
vessels  are  restricted  from  penetrating  a 
fiftj-  yard  radius  of  the  drilling  rig. 
Vessels  transitting  this  area  should 
minimize  the  effects  of  their  wake. 

(b)  Regulations: 

(1)  In  accordance  with  the  general 
regulation  in  S  165.23  of  this  part  entry 
into  this  zone  is  prohibited,  unless 
authorized  by  the  Captain  of  the  Port 

(2)  Vessels  transitting  this  area  should 
minimize  the  effects  of  their  wake. 

Dated:  August  2, 1985. 

R.N.  Rousset, 

Commander,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Miami,  Florida. 

[PR  Doc.  85-19432  Filed  8-14-85:  8:45  am) 
BILUNO  CODE  4910-14-M 


33  CFR  Part  165 

[COTP  Wilmington,  NC;  Regutstion  SS-OSl 

Safety  Zone  Regulations;  Cape  Fear 
River  From  MilKaiy  Ocean  Terminal, 
Sunny  Point,  NC,  to  State  Ports 
Authority,  Wihnlngton,  NC 

AGENCr.  Coast  Guard,  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  wiQ 
establish  a  moving  safety  zone  which 
will  encompass  an  area  100  yards 
around  the  M/V  CPL  LOUIS  J.  HAUGE 
JR.  while  enroute  from  the  Military 
Ocean  Terminal,  Sunny  Point,  North 
Carolina  (MOTSU)  at  the  State  Ports 
Authority  at  Wilmington,  North 
Carolina,  and  while  the  M/V  CPL 
LOUIS  I.  HAGUE  JR.  is  enroute  from  the 
State  Ports  Authority  to  MOTSU.  A 
stationary  safety  zone  will  be 
established  while  the  M/V  CPL  LOUIS  J. 
HAGUE  JR.  is  moored  at  State  PorU 
Authority  encompassing  an  area  100 
yards  around  the  vessel  These  zones 
are  needed  to  safeguard  the  vessel 
during  Military  Preposition  Ship  (MPS) 
operations.  Entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

effective  DATES:  This  regulation 
becomes  effective  at  5KX)  a.m..  Eastern 
Daylight  Savings  Time,  August  26. 1985. 
It  terminates  at  8:00  p.m..  Eastern 
Daylight  Savings  Time,  August  30, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT.  J.C.  Hendrix,  Chief  Operations 
Department,  U.S.  Coast  Guard  Marine 
Safety  Office.  Suite  500.  272  N.  Fhmt 
Street,  Wilmington,  North  Carolina 
28401,  Phone:  919  343-4892. 

SUPPtEMENTARV  INFORMATION:  A  DOtice 

of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPR.M  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  acbon 
was  needed  to  prevent  possible  loss  of 
hfe,  and  damage  to  the  vessel's 
equipment,  and  personnel  during  this 
operation. 

Drafting  information:  The  drafter  of 
this  regulation  is  Lieutenant  J.C. 
Hendrix,  Project  Officer,  for  the  Captain 
of  the  Port. 

Discussion  of  regulations:  The  Safety 
2^ne  is  established  in  conjuncbon  with 
this  office  and  the  MiUtary  Traffic 
Management  Command  in  support  of 
MPS  operations. 
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List  of  Subjects  in  33  CFR  Part  165 

Harbors  marine  safety,  Navigation 
(water).  Security  measures,  Vessels. 
Waterways. 

PART  165-{  AMENDED] 

Regulation:  In  consideration  of  the 
foregoing,  Part  165  of  Title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191:  49  CFR  1.46.  and  33  CFR  1.05-l(g). 
6.04-6  and  160.5. 

2.  A  new  section  165.T505  to  read  as 
follows: 

§165.7505    Cape  Fmt  Rtvw. 

(a)  Location:  The  following  areas  are 
safety  zones:  An  area  100  yards  around 
the  M/V  CPL  LOUIS  J.  HAGUE  JR.  while 
enroute  from  Military  Ocean  Terminal, 
Sunny  Point.  North  Carolina  (MOTSU) 
to  the  State  Ports  Authority  at 
Wilmington,  North  Carolina  and  while 
the  M/V  CPL  LOUIS  J.  HAGUE  JR.  is 
enroute  from  the  State  Ports  Authority 
to  MOTSU.  Also,  an  area  100  yards 
around  M/V  CPL  LOUIS  J.  HAGUE  JR. 
while  the  vessel  is  moored  at  State  Ports 
Authority. 

(b)  Regulations:  In  accordance  with 
the  general  regulations  in  §  165.23  of  this 
port,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

Dated:  July  30. 1985. 
D.L.McCotd. 

Commander,  U.S.  Coast  Guard.  Captain  of  the 

Port  Wilmington,  NC. 

[FR  Doc  85-19433  Filed  8-14-85;  8:45  am) 

BIUJNQ  CODE  4910-14-M 


DEPARTMEKT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6609 
[C-28316] 

Colorado;  Transfer  of  Administrative 
Jurisdiction  Rocky  Mountain  National 
Park 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  transfers 
administrative  jurisdiction  of 
approximately  49  acres  of  national 
forest  land  to  the  National  Park  Service 
as  a  part  of  the  Rocky  Mountain 
National  Park.  Acquisition  of  the  land 
by  a  Forest  Service  exchange  and  its 


jurisdictional  transfer  to  the  National 
Park  Service  were  authorized  by  Pub.  L. 
96-560.  The  land  will  remain  closed  to 
surface  entry,  mining,  and  mineral 
leasing. 

EFFECTIVE  DATE:  August  16. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Chelius,  BLM  Colorado  State 
Office.  2020  Arapahoe  Street.  Denver. 
Colorado  80205  303-294-7626. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat  2751:  43  U.S.C.  1714. 
and  as  mandated  by  section  111(b)  of 
Pub.  L  96-560.  94  Stat.  3272;  it  is  ordered 
as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  land,  which  was 
acquired  by  the  U.S.  Forest  Service 
under  the  authority  of  section  111(b)  of 
Pub.  L.  96-560.  94  Stat.  3272.  within  the 
Roosevelt  National  Forest  is  hereby 
transferred  to  the  National  Park  Service 
and  reserved  as  a  part  of  the  Rocky 
Mountain  National  Park. 

Roosevelt  National  Forest 

Sixth  Principal  Meridian 
T.  7  N..  R.  73  W.. 
Sec.  30,  that  portion  of  the  SVjSEVi  located 
within  the  boundaries  of  Rocky 
Mountain  National  Park. 
The  area  described  contains  approximately 
49  acres  in  Larimer  County. 

July  29. 1985. 
Robert  N.  Broadbent, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  85-19422  Filed  8-14-85:  8:45  am] 

BILUNO  CODE  4310-«4-«i 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  200  and  201 

Federal  Disaster  Assistance  (Public 
Law  91-606) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule;  Withdrawal  of  parts. 


summary:  This  action  removes  from  the 
Code  of  Federal  Regulations  44  CFR 
Parts  200  and  201  which  concern 
disaster  assistance  under  the  Federal 
Disaster  Assistance  Act  of  1970.  This 
Act  has  been  superseded  by  the  Disaster 
Relief  Act  of  1974. 

DATE:  This  action  takes  effect  August  15. 
1985. 


FOR  FURTHER  INFORMATION  CONTACT 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472  (202-646-3616). 

SUPPLEMENTARY  INFORMATION:  44  CFR 

Parts  200  and  201  prescribe  standards 
and  procedures  in  implementing  Public 
Law  91-606.  the  Disaster  Relief  Act  of 
1970.  This  Act  was  superseded  by  the 
Disaster  Relief  Act  of  1974  (Public  Law 
93-288).  Virtually  all  matters  under  the 
1970  Act  have  now  been  completed  and 
the  files  closed,  so  there  is  no  longer  any 
need  for  these  regulations.  Therefore, 
they  should  be  withdrawn.  Since  the 
1970  Act  has  long  since  been  replaced 
by  the  1974  Act,  notice  and  public 
procedure  with  respect  to  this 
withdrawal  are  unnecessary  and  there 
is  no  need  to  delay  the  effective  date. 
Therefore,  the  rule  will  be  effective  on 
pu'ulication.  However,  any  applications 
for  Federal  disaster  assistance  which 
may  remain  open  under  the  Disaster 
Relief  Act  of  1970  will  continue  to  be 
administered  under  the  regulations 
which  are  being  withdrawn  by  this 
action. 

Accordingly,  Subchapter  D  of  Chapter 
1.  Title  44.  Code  of  Federal  Regulations, 
is  amended  by  removing  the  reserving 
Parts  200  and  201  as  follows: 

PART  200— {REMOVED  AND 
RESERVED] 

By  removing  and  reser\'ing  Part  200  in 
its  entirety. 

PART  201— (REMOVED  AND 
RESERVED] 

By  removing  and  reserving  Part  201  in 
its  entirety. 

Authority:  42  U.S.C.  3535. 

Dated:  August  12, 1985. 

Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 
and  Support. 

[FR  Doc.  85-19421  Filed  8-14-85;  8:45  am] 

BILUNG  CODE  671»-01-M 


44  CFR  Part  309 

Federally  Assisted  Construction 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Withdrawal  of  Part. 

summary:  This  action  removes  44  CFR 
Part  309.  Federally  Assisted 
Construction,  from  the  Code  of  Federal 
Regulations. 
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EFFECTIVE  DATE:  This  action  will  take 
effect  August  15, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Booker,  Jr..  Office  of  General 
Counsel  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  D.C.  20472  (202-646-4098). 
SUPPLEMENTARY  INFORMATION:  44  CFR 

Parts  309  concerns  procedures,  criteria, 
terms  and  conditions  concerning 
federally  assisted  construction  under  the 
Federal  Civil  Defense  Act  of  1950,  as 
amended. 

The  regulation  was  adopted  in  1973  by 
the  Defense  Civil  Preparedness  Agency 
in  the  Department  of  Defense  during  the 
time  the  civil  defense  function  was 
delegated  to  the  Department  of  Defense. 

The  requirements  described  in  the 
regulation  to  the  extent  such  are  not 
obsolete  are  covered  in  the  Federal 
Emergency  Management  Agency's  Civil 
Preparedness  Guide  (CPG 1-3)  "Federal 
Assistance  Handbook:  Emergency 
Management,  Direction  and  Control 
Programs;"  and  CPG  1-32  "Financial 
Assistance  Guidelines"  which  are  made 
available  to  FEMA  assistance  program 
grantees  and  subgrantees.  Notice  of  the 
need  to  meet  these  requirements  is 
contained  in  the  Comprehensive 
Cooperative  Agreement  and  other 
assistance  documents  signed  by  FEMA 
program  applicants. 

For  the  reasons  noted  above,  the 
regulation  should  be  withdrawn,  and 
notice  and  public  procedure  are 
unnecessary.  There  is  no  need  to  delay 
the  effective  date  of  the  withdrawal  and 
therefore  it  shall  be  effective  upon 
publication. 

(.50  U.S.C.  App.  2251  et  seq.) 

List  of  Subjects  in  44  CFR  Part  309 

Civil  Defense.  Grant  programs — 
National  security,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Subchapter  E  of  Chapter 
1,  Title  44  Code  of  Federal  Regulations  is 
amended  by  removing  Part  309  as 
follows: 

PART  309— (RESERVED! 

By  removing  and  reserving  Part  309  in 
its  entirety. 

Date:  August  12. 1985. 

Samuel  W.  Speck, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

|FR  Doc.  85-19420  Filed  8-14-85;  8:45  am] 

BH.LING  CODE  6718-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  S4-1045:  RM-4827] 

Television  Broadcast  Stations  in  Uano, 
TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein,  at  the 
request  of  Llano  Broadcasting  Company, 
assigns  UHF  Television  Channel  14-  to 
Llano.  Texas,  as  that  commimity's  first 
television  broadcast  service. 
EFFECTIVE  DATE:  September  19. 1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings.  Mass  Media  Bureau. 
(202)  634-«530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4,  303.  48  Stat.,  as^ 
amended,  1066, 1082;  47  U.S.C.  154,  303. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  §  73.606(b}, 
Table  of  Assignments.  Television  Broadcast 
Stations  (Uano.  Texas);  MM  Docket  No.  84- 
1045.  RM-4827. 

Adopted:  July  25, 1985. 

Released:  August  13, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  considers  herein 
the  Notice  of  Proposed  Rule  Making,  49 
FR  46448,  published  November  26. 1984. 
proposing  the  assignment  of  UHF 
Television  Channel  14-  to  Llano.  Texas, 
as  that  community's  first  television 
broadcast  service.  The  Notice  was 
issued  in  response  to  a  petition  filed  by 
Llano  Broadcasting  Company 
("petitioner").  Petitioner  filed  supporting 
comments  reaffirming  its  intention  to 
apply  for  the  channel. 

2.  Llano  (population  3.071).*  seat  of 
Llano  County  (population  19.144),  is 
located  in  south  central  Texas 
approximately  1 IC  kilomoters  (70  miles) 
northwest  of  Austin.  Texas. 

3.  We  believe  the  public  interest 
would  be  served  by  the  assignment  of 
Channel  14-  to  Llano.  Texas,  in  order  to 
provide  that  community  with  its  first 
television  service.  The  channel 
assignment  can  be  made  in  compliance 


with  the  minimum  distance  separation 
requirements  of  §5  73.610  and  73.698  of 
the  Commission's  Rules. 

4.  Since  Llano  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Mexican border,  concurrence  from  the 
Mexican  government  has  been  obtained. 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  section  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §S  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  September  19. 1985,  the 
TV  Table  of  Assignments,  §  73.606(b)  of 
the  Commission's  Rules,  is  amended  for 
the  following  community: 


C»y 


Uano,  Texas.. 


Chtnntt 
No. 


■  Population  figures  are  from  the  1980  U.S. 
Census. 


6.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

7.  For  fiu'ther  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530. 

Federal  Communications  Commission. 

ChaHc^  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  85-19376  Filed  8-14-85:  8:45  am] 

BILUNG  CODE  •712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  212, 217, 218, 219.  and 
225 

[FRA  Docket  No.  RSOR-6.  Notice  No.  •] 

Control  Of  Alcohol  and  Drug  Use  in 
Railroad  Operations;  Implementation 
Conferences 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  conferences  on  final 
rule. 

SUMMARY:  This  notice  sets  forth  the 

schedule  for  conferences  designed  to 

assist  the  railroad  industry  in 

implementing  the  final  rule  on  Control  of 

Alcohol  and  Drug  Use  in  Railroad 

Operations. 

DATES:  The  two  day  conferences  will  be 

held  on  September  9  and  10.  23  and  24, 

October  7  and  8,  21  and  22.  and  28  and 

29, 1985,  at  the  times  and  places  set  forth 

below. 

ADDRESSES:  The  conferences  will  be 

held  at  the  following  locations  and 

times: 
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(1)  Fort  Worth,  Texas  (Beginning 
Mon..  September  9. 1985,  at  9:00  a.m.)— 
Fort  Worth  Hilton,  1701  Commerce 
Street 

(2)  Chicago,  Dlinois  (Beginning  Mon.. 
September  23, 1985.  at  9:00  a.m.) — 
Quality  Inn — ^Downtown.  1  Mid  City 
Plaza. 

(3)  Salt  Lake  City.  Utah  (Beginning 
Mon.,  October  7, 1985,  at  9:00  a.m.)— Salt 
Lake  Hilton.  150  West  and  500  South. 

(4)  Washington,  DC  (Beginning  Mon., 
October  21, 1985,  at  9K)0  ajn.)— FAA 
Auditorium.  Building  FOB  lOA.  800 
Independence  Avenue,  S.W. 

(5)  Atlanta.  Georgia  (Beginning  Mon. 
October  28. 1985.  at  9:00  a.m.) — Ramada 


Hotel— Capitol  Plaza  2.  450  Capitol 
Avenue. 

FOR  FURTHER  INFORMATKMI  CONTACT. 
Walter  C.  Rockey.  Executive  Assistant 
to  the  Associate  Administrator  for 
Safety,  FRA.  Washington,  DC  20590 
(Telephone:  202-426-^)895). 
SUPPLEMENTARY  INFORMATION:  On  July 

29, 1985,  FRA  issued  a  Rnal  rule  on 
Control  of  Alcohol  and  Drug  Use  in 
Railroad  Operations  (50  FR  31508;  Aug. 
2, 1985).  In  order  to  assist  the  railroads 
and  their  employees  in  implementing 
these  regulations.  FRA  is  scheduling  a 
series  of  conferences  across  the  United 
States  (dates  and  locations  set  forth 
above).  At  the  conferences.  FRA  will 


present  the  final  rule,  introduce  the  Field 
Manual,  explain  the  FRA  enforcement 
role,  and  respond  to  questions  of 
clarificaticMi  and  interpretation.  So  that 
FRA  can  ensure  that  adequate  facilities 
and  materials  are  provided,  those 
interested  in  attending  are  requested  to 
contact  Mr.  Walter  Rockey  (address  and 
telephone  number  above),  indicating  the 
date,  location,  number  of  persons 
attending,  and  affiliation. 

Issued  in  Washington.  D.C..  on  August  9. 
1985. 

|<M^  W.  Walah. 
Associate  Administrator  for  Safety. 
(FR  Doc.  85-19429  Rled  8-14-«5:  8:45  am] 
BILLINS  COOe  «»tO-OS-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  85-230  et  al] 

FM  Broadcast  Station  in  Apple  Valtey, 
Palomar  Mountain  and  Long  Beach,  CA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  Rule. 

summary:  In  response  to  three 
separately-filed  petitions,  this  action 
proposes  optional  plans  for  the 
assignment  of  noncommercial 
educational  FM  broadcast  Channel  210A 
to  Apple  Valley  and  Palomar  Mountain, 
California,  or  the  substitution  of 
Channel  201B1  for  Channel  201A  and 
modification  of  the  license  of  Station 
KLON(FM)  at  Long  Beach,  California. 
DATES:  Comments  mual  be  filed  on  or 
before  October  4, 1985,  and  reply 
comments  on  or  before  October  21,  1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

.Mancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authorily:  Sees.  4  and  303.  48  Stat.  1066,  as 
amended,  li)82,  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301.  303.  307.  48 
SUt.  1081, 1082.  as  amended.  1083,  as 
amended.  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Proposed  Rule  Making 

In  the  matter  of  amendment  of  §  73.504(b), 
idble  of  allotments,  noncommercial 
ediicationai  FM  broadcast  stations.  (Apple 
Valley.  Palomar  Mountain  and  Long  Beach, 
California).  MM  Docket  No.  85-230:  RM-4806: 
RM-4852:  RM-4898. 

Adopted:  July  22, 1985. 


Released:  August  13, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  are  three  separately-filed 
proposals  which  are  jointly  considered 
herein  since  they  are  in  some  manner 
related.  The  first  petition,  filed  by  Apple 
Valley  Educational  Broadcasting 
Foundation  ("AVEBF")  (RM-4806) 
proposes  the  allotment  of  Channel  201A 
to  Apple  Valley,  California,  as  that 
community's  first  local  noncommercial 
educational  FM  service.  The  second 
petition,  filed  by  Family  Stations,  Inc. 
("FSI")  (RM-4852}  proposes  the 
allotment  of  Channel  201A  to  Palomar 
Mountain,  California,  as  that      ^ 
community's  first  local  noncommercial 
educational  FM  service.  The  third 
petition,  filed  by  California  State 
University  Long  Beach  Foundation 
("CSU")  (RM^898)  proposes  the 
substitution  of  Channel  201B1  for 
Channel  201A  at  Long  Beach  and 
modification  of  its  hcense  for  Station 
KLON-FM  to  reflect  the  change.  Each 
petitioner  has  indicated  its  intent  to 
apply  for  their  requested  channels,  if 
allotted. 

2.  A  staff  engineering  study  reveals 
that,  although  the  proposed  allotment  of 
Channel  201A  to  Apple  Valley  would 
comply  with  the  minimum  distance 
separation  requirements  of  our  Rules, 
petitioner  stated  it  would  locate  its 
transmitter  site  9  miles  northwest  of  the 
community.  However.  AVEBF  should 
note  that  a  Class  A  station  generally 
does  not  provide  a  70  dBu,  city-grade 
signal,  at  a  distance  exceeding  8' miles. 
However,  the  transmitter  site  location  is 
a  matter  to  consider  at  the  application 
stage. 

3.  Also,  we  have  determined  that  the 
proposed  allotment  of  Channel  201A  to 
Palomar  Mountain  would  comply  with 
the  minimum  distance  separation 
requirements  provided  at  site  11.2  km  (7 
miles)  north  of  the  community  is  utilized 
to  negate  a  short  spacing  to  a  pending 
proposal  to  allot  Channel  201A  to 
Tecate,  Mexico. 

4.  The  proposed  substitution  of 
Channel  201B1  for  Channel  201A  at 
Station  KLON-FM's  present  site  would 
conform  with  the  minimum  spacing 
requirements  of  our  Rules.  However, 
CSU  should  note  that,  in  conformity 
with  Commission  precedent,  should 
another  interest  in  the  allotment  be 
shown,  the  modification  could  not  be 
made  unless  at  least  one  additional 


equivalent  channel  is  available  in  the 
community  to  accommodate  any  other 
expressions  of  interest.  See. 
Modification  ofFMand  TV  Station 
Licenses,  56  RR  2d  1253  (1984). 

5.  None  of  the  proposals  herein  pose 
any  potential  interference  with  dometic 
TV  Channel  6  stations.  However,  each 
of  the  proposals  is  within  320  kilometers 
(199  miles)  of  the  common  U.S.-Mexico 
border,  and  therefore,  concurrence  of 
the  Mexican  Government  must  be 
obtained. 

6.  We  have  determined  that  the  Apple 
Valley  and  Palomar  Mountain  proposals 
are  mutually  compatible,  but  each  is 
short  spaced  tQ  the  proposed  upgrading 
of  Station  KLON(FM]  at  Long  Beach. 
Therefore,  we  shall  provide  each 
proponent,  and  other  interested  parties, 
an  opportunity  to  demonstrate  in  their 
comments  to  die  Notice  why  their 
cpmmunity  should  receive  the  proposed 
allotment. 

7.  Accordingly,  we  propose  the 
following  optional  revisions  to  the 
Noncommercial  Edu&tional  FM 
Broadcast  Table  of  Allotments,  Section 
73.504(b)  of  the  Commission's  Rules,  as 
follows: 


Communily 

Prsaam 

Proposed 

Optioni 

Apple  Valley.  Catifomie 

201A 

Palomar  Mountain.  CaNfomis.   „ 

201A 

Optonll 

201A 

201B1 

8.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  Note: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

9.  Interested  parties  may  file 
comments  on  or  before  October  4, 1985. 
and  reply  comments  on  or  before 
October  21, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

F.  Joseph  Brinig,  Esq.,  Fortas  and 
Hardman,  1200  29th  Street.  NW., 
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Washington.  D.C.  20007-3385  (Counsel 
for  Apple  Valley  Educational 
Broadcasting  Foundation) 

Michael  J.  McCarthy,  Esq.,  Nancy  L 
Wolf.  Esq..  Dow,  Lohnes  and 
Albertson.  1255  23d  Street,  NW..  Suite 
500.  Washington.  D.C.  20037  (Counsel 
for  Family  Stations.  Inc.) 

Ernest  T.  Sanches.  Esq.,  Janice  F.  Hill. 
Esq..  Danielle  R.  Srour,  Esq..  Arter  and 
Madden.  1919  Pennsylvania  Avenue. 
NW..  Suite  400.  Washington.  D.C. 
20006  (Counsel  for  California  State 
University  Long  Beach  Foundation) 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  nonconunercial  Educational 
FM  Table  of  Allotments.  §  73.504(b)  of 
the  Commission's  Rules.  See, 
Certification  that  Sections  603  and  604 
of  the  Regulatory  Flexibility  Act  Do  Not 
Apply  to  Rule  Making  to  Amend 

§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission  s  Rules,  46  FR  11549. 
published  February  9, 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comment  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any  reply 
comment  which  has  not  been  served  on 
the  person(s)  who  filed  the  comment,  to 
w  hich  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
Charles  School. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appentfix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§  0.61.  0.204(b) 
and  0.283  of  the  Commissions  Rules,  IT 
IS  PROPOSED  TO  AMEND  the  FM 
Table  of  Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposaUs)  discussed  in 


the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

9  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  conflict  with  the  proposals)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long 
as  they  are  filed  before  the  date  for 
filing  initial  comments  herein.  If  they  are 
filed  later  than  that,  they  will  not  be 
considered  in  connection  with  the 
decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  5§  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments,  reply  comments,  or  other 
appropriate  pleadings.  Comments  shall 
be  served  on  the  petitioner  by  the 
person  filing  the  comments.  Reply 
comments  shall  be  sen'ed  on  the 
person(s)  who  filed  comments  to  which 
the  reply  is  directed.  Such  comments 
and  reply  comments  shall  be 
accompanied  by  a  certificate  of  service. 
(See  §§  1.420  (a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  or  other 
documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  AH 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 


Room  at  its  headquarters.  1919  M  Street, 
N.W..  Washington.  D.C. 

(FR  Doc.  85-19377  Filed  8-t4-8o;  8:45  um\ 
aiLLINQ  CODE  STIZ-OI-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  27  and  52 

Federal  Acquisition  Regulation  (FAR); 
Rights  in  Data  and  Copyrights 

agency:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSAj. 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule;  notice  of 
availabihty  and  request  for  comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  revision  of  the  Federal 
Acquisition  Regulation  (FAR)  that  adds 
a  new  Subpart  27.4.  Rights  in  Data  and 
Copyrights. 

COMMENT  DATE:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
September  30.  1985. 

ADDRESS:  Interested  parties  may  obtain 
copies  of  the  proposed  text  from  the 
FAr  Secretariat,  and  written  comments 
should  be  submitted  to:  General 
Services  Administration,  ATTN:  FAR 
Secretariat  (VRS).  Room  4041,  GS 
Building.  18th  &  F  Streets.  NW.. 
Washington,  D.C.  20405.  Please  cite  FAR 
Case  85-39  in  all  Correspondence  on 
this  subject. 

TOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Margaret  A.  Willis.  FAR  Secretariat. 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: . 

A.  Background 

F.AR  Subpart  27.4  is  modified  to 
implement  the  policy  regarding  the 
Government's  need  for  an  contractors' 
legitimate  proprietary  interests  in  data 
as  required  by  section  301  of  Pub.  L  98- 
577.  Technical  Data  Management,  and 
section  1216(a)  of  Pub.  L  98-525.  Rights 
in  Technical  Data.  Additionally.  Subpart 
27.4  now  sets  forth  detailed 
implementation,  policies  procedures, 
and  instructions  for  all  civilian  agencies 
with  respect  to  rights  in  data  and 
copyrights  and  acquisition  of  data.  The 
Department  of  Defense  (DoD)  shall  issue 
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its  detailed  implementation,  procedures, 
and  instructions  regarding  rights  in  data 
and  copyrights  and  acquisition  of  data 
in  the  DoD  FAR  supplement  because  of 
DoD's  specialized  defense  acquisition 
and  logistics  support  needs  for  national 
security  and  the  requirements  of  10 
U.S.C.  2320  (Pub.  L.  98-525,  section 
1216(a)). 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980, 
Pub.  L  96-354,  specifies  circumstances 
under  which  a  regulatory  flexibility 
analysis  is  required  in  connection  with 
the  issuance  of  a  general  notice  of 
propo«ed  rulemaking  or  the 
promulgation  of  a  final  rule,  and 
provides  that  such  requirements  do  not 
apply  to  any  proposed  or  final  rule  if  it 
is  certified  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

It  is  hereby  certified  that  the  proposed 
rules  on  Rights  in  Data  and  Copyrights 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  follows: 

The  proposed  rule  regarding  Rights  in 
Data  and  Copyrights  .amends  the  FAR  to 
implement  section  301  of  Pub.  L.  98-^77 
and  section  1216(a)  of  Pub.  L.  98-525, 
and  to  provide  policy  and  clauses  for 
rights  in  data  under  contracts.  Such 
coverage  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
imposes  no  new  requirements  which 
would  require  such  entities  to  change 
their  business  practices,  incur  additional 
costs  or  otherwise  affect  their 
competitive  position. 

list  of  Subjects  in  48  CFR  Parts  27  and 
52 

Government  Procurement. 

Dated:  Aiigusl  12. 1985. 

L,avvTence  {.  Rizzi, 

Director.  Office  of  Federal  Acquisition  ami 
Rffgulatory  Policy. 

|FR  Doc.  65-19508  Filed  &-14-85:  8:45  am) 

BILLING  COOE  M2&^1-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Ch.  V 

I  Docket  No.  T84-0 1 ;  Notice  5 1 

Updated  Theft  Data;  Motor  Vehicle 
Theft  Prevention  Standard 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Supplemental  request  for 
comments. 


SUMMARY:  This  notice  seeks  public 
comments  on  updated  data  on  passenger 
motor  vehicle  thefts  in  calendar  years 
1983  and  1984  that  the  agency  has 
received  from  the  National  Crime 
Information  Center  (NCIC).  These  data 
will  be  used  for  the  purpose  of 
determining  the  theft  rates  for  existing 
passerger  motor  vehicle  lines 
manufactured  in  calendar  years  1983 
and  1984  and  for  determining  the 
median  theft  rate  for  all  those  lines. 
Lines  with  a  theft  rate  in  those  two 
years  that  exceed  the  median  rate  will 
be  subject  to  selection  for  coverage 
under  the  theft  prevention  standard. 
This  notice  also  seeks  comment  on 
methods  for  differentiating  between 
reports  of  multiple  thefts  of  a  vehicle 
and  apparent  duplicate  reports  of  a 
single  theft  of  a  vehicle.  The  agency  is 
seeking  the  best  method  for  minimizing 
the  effects  of  apparent  duplicate  theft 
reports  on  the  theft  data  and  rankings. 
DATE:  Comments  are  due  not  later  than 
August  26. 1985. 

ADDRESSES:  Comments  on  this  notice 
should  refer  to  the  docket  number  and 
should  be  submitted  to:  Docket  Section. 
Room  5109.  400  7th  Street.  SW., 
Washington.  D.C.  20590  (Docket  hours: 
8:00  a.m.  to  4:00  p.m.,  Monday-Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  McLaughlin,  Office  of  .Market 
Incentives.  Room  5313,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
D.C.  20590  (202-426-1740). 

SUPPLEMENTARY  INFORMATION:  On  May 
2. 1985,  NHTSA  published  a  notice 
seeking  public  comments  regarding  data 
on  passenger  motor  vehicle  thefts  that 
the  agency  obtained  from  NCIC  and  the 
National  Automobile  Theft  Bureau 
(NATB).  The  notice  stated  that  the 
agency  contemplated  selecting  the  NCIC 
data  for  use  in  implementing  portions, 
including  those  relating  to  the  theft 
prevention  standard,  of  Title  VI  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act. 

This  notice  supplements  the  May 
notice  by  publishing  NCIC  theft  data 
that  has  been  revised  in  three  different 
respects.  First,  it  includes  two  weeks  of 
data  that  NCIC  had  omitted  fromlts 
previous  submission  to  NHTSA.  Second, 
it  incorporates  several  different  methods 
for  reducing  the  possibility  of  multiple 
counting  of  the  same  vehicle  theft. 
Third,  it  concludes  a  few  thefts  that 
were  not  included  in  the  May  notice  due 
to  a  computer  error. 

The  agency  received  comments  from 
13  organizations  on  the  May  notice. 


With  one  exception,  each  commenter 
supported  the  tentative  selection  of  the 
NCIC  data  for  establishing  passenger 
vehiijle  theft  rates.  In  addition,  a  few 
vehicle  manufacturers  raised  questions 
about  the  existence  of  multiple  theft 
reports  concerning  the  same  Vehicle 
Identification  Numbers  (VIN's).  They 
asked  that  the  agency  attempt  to  assure 
the  legitimacy  of  any  duplicate  VIN 
entries  so  as  to  avoid  any  multiple 
counting  of  thefts. 

In  response  to  the  public  comments, 
the  agency  requested  NCIC  to 
recalculate  its  previously  reported  theft 
figures  to  exclude  any  duplicate  VIN 
entries  made  on  the  same  day  for  the 
same  vehicle.  The  agency  believed,  as 
did  NCIC,  that  this  adjustment  of  the 
data  would  virtually  eliminate  multiple 
counting  of  the  same  theft  due  to 
inadvertent  duplicate  entries  by  local 
reporting  agencies. 

In  the  process  of  making  these 
recalculations,  NQC  discovered  that  it 
had  inadvertently  omitted  theft  data  for 
the  last  two  weeks  of  calendar  year  1983 
from  the  data  provided  to  NHTSA  and 
published  in  the  May  notice.  NCIC 
indicated  to  the  agency  that  these  two 
weeks,  of  data  include  a  large  number  of 
pending  theft  and  cancellation  records 
that  the  reporting  law  enforcement 
agencies  cleared  from  their  files  during 
that  period  in  preparation  for  the 
beginning  of  the  new  calendar  year.  An 
NCIC  letter  regarding  the  above 
circumstances  has  been  placed  in  the 
docket. 

The  revised  theft  data,  including  these 
tWo  weeks  of  data,  appears  at  the  end  of 
this  notice.  The  revised  data  also 
include  the  VIN's  for  a  few  stolen 
vehicles  that  were  not  included  in  the 
May  notice  due  to  a  computer  error. 
Sperifically,  the  thefts  involved  two 
1984  Mazda  626  vehicles  and  one  1964 
Ferrari  308  vehicle.  The  inclusion  of 
these  three  thefts  does  not  affect  the 
ranking  of  these  vehicles  in  relation  to 
the  median  rate.  Regardless  of  whether 
those  thefts  are  included,  both  car  lines 
have  rates  that  exceed  the  median. 

With  the  inclusion  of  these  previously 
omitted  data,  the  agency  believes  that 
the  NCIC  theft  data  in  this  notice 
represent  the  most  compehensive  theft 
data  available.' The  agency  requests 
comment  on  the  vaUdity  of  that  belief. 

These  data  have  been  used  to  re-rank 
all  existing  passenger  motor  vehicle 
lines  in  descending  order  of  theft  rate. 
The  effect  of  the  additional  data  was  not 
substantial.  For  the  method  of  handling 
duplicate  reports  of  thefts  of  the  same 
vehicle  proposed  to  be  adopted  by  the 
agency  in  this  notice,  two  car  lines  that 
were  listed  above  the  median  rate  in  the 
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May  notice  are  now  below  that  rate  and 
another  two  car  lines  moved  from  below 
the  rate  to  above  it. 

Three  versions  of  the  revised  theft 
data  are  set  forth,  representing  three 
different  methods  for  attempting  to 
minimize  the  possibility  of  multiple 
counting  of  the  same  vehicle  theft.  Table 
I  excludes  all  duplicate  VIN's  for 
vehicles  with  the  same  date  of  theft. 
This  method  addresses  the  most  obvious 
potential  errors  based  on  duplicate 
entries  by  an  l9|ierator  or  on  an  operator 
choosing  to  delete  and  re-enter  a  record 
instead  of  revising  the  first  entry  to 
reflect  new  information  on  that  vehicle. 
Table  II  excludes  duplicate  VIN's  of 
stolen  vehicles  reported  within  seven 
calendar  days  of  each  other.  This 
method  focuses  on  errors  due  to  the 
cancellation  of  the  original  entry  and  a 
new  entry  by  operators  instead  of 
revising  the  existing  theft  entry  to  reflect 
new  or  additional  data.  Table  III 
excludes  all  duplicate  VIN's  in  the  same 
calendar  year,  regardless  of  the  dates  of 
their  entry. 

The  agency  has  tentatively  selected 
the  method  underlying  Table  II.  This 
table  appears  to  offer  a  reasonable 
compromise  between  the  first  and  third 
tables.  It  should  eliminate  much  of  the 


duplication  due  to  the  actions  of 
operators  while  at  the  same  time  making 
allowance  for  the  fact  that  some 
vehicles  are  stolen  more  than  once  in  a 
calendar  year.  Table  I  may  not  go  far 
enough  to  eliminate  the  duplicate  entries 
that  may  be  made  over  a  several  day 
period  as  the  result  of  data  entry  errors 
or  as  a  result  of  the  cancellation  and  re- 
entry of  a  theft  instead  of  correction  of 
the  original  entry.  Table  III  may  go  too 
far  in  eliminating  all  duplicate  entries. 
Agency  contacts  with  police  and 
insurance  officials  indicate  that  multiple 
thefts  of  a  single  vehicle  in  the  same 
calendar  year  are  not  uncommon.  The 
agency  requests  comments  on  these 
three  methods  and  on  the  agency's 
tentative  selection  of  the  second 
approach. 

NHTSA  is  giving  only  a  10  day 
comment  period  for  these  data,  instead 
of  the  normal  45  day  comment  period. 
Section  603(a)(3)  of  the  Cost  Savings  Act 
[15  U.S.C.  2023(a)(3)]  requires  the  agency 
to  select  the  high  theft  lines  among  these 
existing  lines  not  later  than  October  24, 
1985.  The  determination  of  whether  an 
existing  line  is  a  high  theft  line  is  a 
factor  to  be  considered  when  the  agency 
makes  its  preliminary  determination  of 
whether  new  lines  should  be  selected  as 


high  theft  lines,  and  the  agency  has 
proposed  making  those  preliminary 
determinations  not  later  than  August  24, 
1985.  Before  using  the  data  in  Table  II  of 
this  notice  as  the  basis  for  these 
preliminary  determinations,  the  agency 
desires  to  provide  the  opportunity  for 
public  comment  on  the  above-explained 
revisions  and  alternatives.  Therefore, 
the  comments  must  be  received  as  soon 
as  possible. 

The  agency  will  respond  to  the 
comments  received  on  its  May  2. 1985 
notice  when  it  publishes  the  final  theft 
data.  Manufacturers  are  asked  not  to 
repeat  comments  they  have  already 
submitted,  but  instead  to  focus  on  the 
new  data  published  in  this  notice  and  on 
the  proposed  method  for  reducing  the 
possibility  of  multiple  countings  of  the 
same  vehicle  theft.  While  recognizing 
that  the  10  day  comment  period  is  less 
than  is  usually  allowed,  the  agency 
believes  it  is  sufficient  for  commenters 
to  respond  adequately  in  this  limited 
area. 

Authority:  15  U.S.C.  2021  and  2023; 
delegations  of  authority  at  49  CFR  1.50 
and  501.8. 

Issued  on  August  9, 1985. 
Barry  Felrice, 
Associate  Administrator  for  Rulemaking. 


Table  I.— Dupucate  VINS  With  Same  Date  of  Theft  Deleted 


Manufacturer 


1  Garwral  Motors... 

2  Toyota 

3  Ganaral  Motor*... 

4  Ganeral  Motors... 

5  Genaral  Motors... 

6  Mazda 


7  General  Motors... 

8  Porsc«ie 


9  Genaral  Motors... 

10  Genaral  Motors .. 

11  General  Motors 

12  General  Motors  . 

13  Gensrd  Motors.. 

14  Ford  Motor  Co .... 

15  Genaral  Motors .. 

16  Ganeral  Motors.. 

17  Genaral  Motors  . 

18  Ford  Motor  Co 

19  Genaral  Motors.. 

20  MMsutnhi 

21  Nssan 

22  ToyoU. 


23  Font  Motor  Co  ... 

24  General  Motors.. 

25  Mercedes-Benz.. 

26  Ford  Motor  Co.... 

27  Toyou. 

28  Toyo»a. 

29  Aut 

30  Mercedes-Benz.. 

31  BMW 

32  BMW 

33  Mazda 

34  Jaguar 


»  BMW.. 

36  BMW 

37  Ganeral  Motors .. 

38  Porsche 


Make/Model  (kne) 


Buidi  Riviera 
Ceiica  Supra 

CadMlac  Eldorado 

Chevrolet  Corvette  (*) 
Pontiac  Firetxrd 

RX-7 

Chevrolet  Camaro 

911 

Pontiac  Grarx)  Pm 

Oldsmobile  Toronado 

Buicli  Eiectra 

OMsrnoMe  CuSass  Suprema/Cnjaar  (RWD) 

Chevrolet  Monte  Carlo 

Lincoln-Mercury  Town  Car 

Buick  Regal 

Cadillac  Deville/Broughani  (RWO) 
Cadillac  Seville 
LmcolrvMarcury  Mark 
Oldsmobile  98. 

Slarion 

2802X/300ZX 
Ceiica  ST/GT^GTS., 
Unooln-Mercury  Capri. 

CacfiHac  Limousine 

380SL 

Ford  Mustang 

Crassida 


OldsmobJIe  Delta  aS/Custom  Cruiaer 
928 
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Table  l— Duplicate  VINS  With  Same  Date  of THErr  Deleted— Continued 


Manufacturat 


39  Jaguar 

40  VoUtswagen 

41  Geefa*  Motors.. 

42  Ford  Motor  Co... 

43  Ferrari 

44  Fsrrari 

45  Toyota 

46  General  Motor* .. 

47  General  Motors.. 

48  Chtyster  Cotp 

49  Mdrda 

50  MitSutMili _ 

51  Ct>r>sler  Corp 

52  Saab 

53  Genaral  Motors .. 

54  Milv*tshi 

55  General  lulotars. 

56  Maserati 

57  Ford  Motor  Co.... 

58  Ctvysler  Corp 

59  NisS3.-. 

60  Oryf:!er  Corp.. 


61  ForJ  Motor  Co _ 

62  Mercedes-Benz 

63  VoiliswaQon 

64  Ovysler  Corp _ 

65  Audi _. 

66  Mercedes-Benz 

67  AMC/Renat« 

68  Ctwysler  Corp 

6a  Porsche 


70  Fort)  Motor  Co 

71  Bertono _ 

72  Goneral  Motors ._ 

73  General  Motors 

74  Chrysler  Corp 

75  Chrysler  Co(p.._ 

76  Ford  Motor  Co 

77  Chrysler  Corp _. 

78  Chrysler  Corp.. 


79  Geneva)  Motors. 

80  AHa  Homeo...__ 

81  Chrysler  Corp 

82  Chrysler  Corp 

83  Toyota.. 


84  Chrysler  Corp.... 

85  Nissan 

86  Nissan _ _ 

87  Alfa  Romeo  . 

88  VolkSMagen 

89  Nissan 

90  Ford  Motor  Co.. 

91  Chrysler  Corp.. 


92  RoHs-Royce.'Bentlev... 

93  Gai>eral  ktotors 

94  Mercedes  Dortt 

95  Ford  Motor  Co 

96  Isuzu 

97  Chrysler  Corp _ 

98  General  Motors 

99  Vofkswagen 

100  General  Motors 

101  Subanj „. 

102  Ford  Motor  Co „.. 

103  Audi _ 

104  Avanti _„ 

105  Honda 

106  General  Motors 

107  General  Motors 

108  Ford  Motor  Co 

109  General  Motors 

110  General  Motors 

111  Volvo _ 

112  Peugeot 

113  General  Motors „ 

114  General  Motors 

115  Nissan _... 

118  AMC/HenauN. 

117  Honda 

118  Votw 

119  Honds 

120  FOKl  Motor  Co...... 

121  Qsneral  Motors 

122  PWntarirw _ 

123  AMC/ilenault 

124  Zimmer „... 


Maka/MotM  (Unel 


XJ 

Rabbtt 

CadiRac  Cimarron. 
Ford  Thunderbird.. 

308 

MondM  8 

Starlet 


Buck  Lesat)re 

Chevrotei  inpala/Capnce 

ChryMr  Fifth  Avenue/Netvport.. 

626 _ 

Tredia 


Chrysler  Exacut»e  Sedan/Umouana .. 

900 , 

PontiaceOOO 

Cordia 

Pontiac  BonrtaviHe 

Ouattroporte 

Lincoln-Mercury  Cougar 

Dodge  Aries _ ..„.. 

810/Maxima 

Dodge  Diplomat „. 

Lincoln-Mercury  Continental 

380SEL/500SEL 

Sdroooo 


Chrysler  LeBaron/Town  and  Country .. 

5000 

300SD/380SE 


Alliance /Encore 

Ptymounth  Reliant. 

944 

Ford  LTD 

X-1/9 


Ctievroiet  Chevette.. 

Buck  Century 

Dodge  Charger 

Dodge  600/400 

Ford  Exp.. 


Chrysler  E-Oass/New  Yorliar  _ 
Dodge  Omni.. 


Oldsmobile  Cutlass  Cisra/CnMsr  (FWO).. 

GTV6 __ 

Ptymooth  Gran  Fury _. 

Dodge  Colt/Colt  Vista 

Tercel „ 

Plymouth  Turismo „.___. 

Pijlsar _ 

Sentra ..       ,  .,.,,, 

Spider  Veloce  2000 

Jetta - 

200  SX 


Thefts  (FBI) 


Lincoln-Merci^  Lynx. 

Plymouth  Horizon 

Comiche. 

Pontiac  2000/Sunt)ird..T... 

240D/300D/300CD/300TD.. 

F(xd  Escort 

I-Marti 

Plymounth  Cott/Colt  Vista . 

Pontiac  T1000/1000 

Quantum 

Chevrolet  Celebrity 

Subaoi 

Lincoln-Mercury  Marquis 

4000/Coupe 

Avanti  H 

Prekjde 

Buick  Skylsrtt 

Buick  Skyhawk. 

Ford  LTD  Crown  Victoria.. 

Oldsmobile  Omega 

Chevrolet  Cavalier 

760  OLE.. 

504/505 

Ohtomobile  Firenza.. 

Chavrolat  Citation 

Stanza _ 

Fuego. 

Accord 

DL/GL 

Civic 


Lincoln-Mercury  Grand  Marqula. 

Pontiac  Phoenix 

Spider  2000 

181  /Sportwagon 

Classic/Elegante/Cabriolel 


<9e3 


42 

231 
•3 

3B0 
2 
0 

21 
583- 
863 
414 
162 

90 
2 

97 
181 

42 
206 
0 
182 
423 
212 

99 

71 

25 

12 
217 
119 

74 
256 
401 

42 
460 
0 
470 
324 
105 
163 

67 
200 

74 

430 

3 

35 

96 
364 

74 

137 

640 

2 

10 
118 
194 

73 

1 

144 

83 
812 

24 

55 

SO 

18 
237 
161 
175 

18 

0 

50 

160 

117 

1S2 

88 

271 

15 

30 

58 

148 

95 

37 

348 

125  J 

232 

120 

30 

1 
10 

0 


Prod-jcbon 
(manufacturers) 


1984 


SO 
588 

93 
901 
2 
1 
18 
745 
1.201 
292 
363 
70 
2 
138 
596 
61 
333 
1 
672 
492 
322 
24 
97 
7 
71 
357 
131 
57 
770 
557 
47 
610 
5 
654 
635 
175 
188 
64 
272 
237 
708 
2 
23 
92 
337 
137 
121 
560 
8 
100 
121 
153 
238 
0 
366 
53 
889 
11 
S3 
89 
39 
722 
245 
151 
53 
1 
133 
212 
249 
249 
72 
850 
24 
22 
128 
151 
83 
8 
423 
132 
223 
209 
22 
2 
3 
0 


6.452 

77,523 

19.070 

113334 

513 

113 

7.«y 

139.164 

213.224 

83.525 

47.406 

14.378 

167 

23.273 

68.456 

12.250 

90.662 

52 

68.979 

113.182 

63.284 

11.402 

16.485 

6.213 

6.263 

70.364 

16.502 

19.173 

126.742 

145.916 

12.309 

144.678 

1.064 

150.775 

118.116 

41.500 

59.511 

19.243 

73. -.66 

42,620 

157.544 

836 

7.458 

31.536 

152.820 

32.125 

64,509 

230.240 

1.307 

9.757 

27,573 

74.961 

46.476 

191 

66.126 

36.012 

289.008 

8.072 

27,466 

24.952 

9.542 

139,829 

92,030 

59.689 

6,350 

233 

33.388 

95.995 

59,552 

92377 

47^77 

20&548 

8,992 

11.580 

36.943 

86.409 

62.159 

18.581 

221.192 

74571 

14^164 

90333 

21.869 

1.073 

6.133 

280 


Csei 

21,767 

162.124 

37S 

113 

1i13 

163,928 

262.064 

79,662 

75^87 

14,000 

789 

33.011 

12Z196 

13,239 

72.791 

200 

124576 

121.101 

78.293 

22,174 

99.826 

3318 

18.261 

101377 

69361 

20.703 

186,887 

153.101 

15,538 

192306 

521 

212,311 

205.298 

54,279 

61,776 

22.640 

92.822 

88.071 

260.831 

1.022 

14,524 

40.963 

117.654 

49.747 

36346 

202.624 

2391 

34.308 

66,331 

64,520 

78381 

220 

148,172 

21.552 

348.010 

6357 

36322 

36384 

15337 

306.616 

101300 

97  577 

26316 

270 

57.614 

90,857 

136.056 

143.969 

42316 

433389 

13.427 

18346 

73.054 

93,161 

44380 

8310 

280.717 

90.737 

164.639 

139.473 

14.499 

1.093 

2333 

59 


Com- 
bined 
thofls/ 
proi>jct 
(1963 
and 
1964) 
(1.0001 


47626 

47095 

45547 

45333 

44M3 

4  4248 

44083 

4.3815 

4.3424 

43266 

42790 

4.2286 

4.1841 

4  1753 

43755 

40410 

40276 

39683 

39289 

39055 

38258 

30633 

36276 

36236 

3.3644 

33422 

3.2954 

33652 

3.2662 

3^038 

31960 

31724 

31546 

3.0957 

29552 

23234 

28940 

23890 

23435 

2^6066 

2  7200 

23911 

2.S386 

23931 

2.S917 

23772 

26631 

23412 

23013 

24963 

24921 

2.4874 

24660 

2.4331 

2.3939 

23626 

23563 

23444 

23202 

23924 

23630 

21386 

21011 

20728 

20305 

1.9681 

1.9062 

13994 

1.8711 

18690 

17859 

1  7611 

17396 

1.7091 

16910 

16851 

16633 

16811 

1.6990 

13647 

1.4030 

1.4270 

1.3016 

1.3850 

1  1153 

00000 
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Table  l.— Duplicate  VINS  With  Same  Date  of  Theft  Deleted— Continued 


125  Rols-noyc«/Bantl*y„ 

126  nol>-Royc«/8«nll*y_. 

127  Paugaot 

128  BitMrGMSH 

129  A>ron.. 

130  AMon  ttailin 


Make/MoiW  (Hrw) 


Silvar  Spirit/SitMr  Spur/IMMnn*  - 

Camargue „ 

604 

BHtw 


GRXAuron 

Saloon/Vantaga/Volwita .. 


Thefts  (FBI) 


1963 


1984 


Productkm 
(manufacturers) 


1983 


245 
11 

217 
28 

41 
9 


1984 


850 
10 

417 
64 
38 
20 


Com- 

t>ined 
thefu/ 
product 

(1963 
and 

1964) 
(1,000) 


00000 
00000 
00000 
00000 
0.0000 
00000 


Table  II.-7  Duplicate  VINS  Stolen  Within  Seven  Days  Deleted 


MaiwiBCturar 


1  General  Molora 

2  Toyota 

3  General  Molois..—. 


4  General  Motors- 

5  General  Motors... 

6  Mazda 

7  General  Motors— 


8  Porsche 

9  General  Motors.. 


10  General  Motors .. 

11  General  Motors- 

12  Genera!  Motors.. 

13  General  Motors.. 

14  Ford  Motor  Co.- 

15  General  Motors.. 
18  General  Motors.. 

17  General  Motors.. 

18  Ford  Motor  Co... 

19  General  Motors.. 

20  I 
21 

22  Toyota. 

23  Fold  Motor  Co__ 

24  General  Motors.. 

25  Merceoes-8era .. 

26  Ford  Motor  Co.... 

27  Toyota 

28  Toyota 

29  Audi 


Make  Model  Line 


Buick  Riviera 

Celica  Supra 

Cadillac  Eklorado.. 


Chevrolet  Corvette  (#).. 

Pontiac  Firetard 

RX-7 

ChevTotol  Camaro 

911 __ 

Pontiac  Grand  Prix 


30MarcedaaDani- 

31  BMW 

32  Maati 


33  BMW 

34  BMW 

35  BMW 

36  Porsche 

37  GanaralMotora. 
38, 
39  , 


40  Voitswagsrt. 

41  Ford  Motor  Co... 

42  Farr«i _.. 

43  General  Motors.. 

44  Ferrari 

45  Toyota- 


46  Qenem Motors.. 

47  General  Motors.. 

48  Chrysler  Corp.-.. 

49  MBida 

50  MMauliiaN 

51  Chrysler  Corp.— 

52  Saab. 


53  General  Motors.. 

54  MilsubiaN...„ 

55  General  Motors. 

56  Maserati 

57  Ford  Motor  Co.... 

58  Chrysler  Corp„_„ 

59  ( 


60  Chrysler  Corp 

61  Mercedes-Benz.... 

62  Ford  Motor  Co 

63  Voaiswagen 

64  Chrysler  Corp 

65  Audi 

66  Mercedes-Benz-. 

67  AMC/RenauN 


69  Chrysler  Corp_„ 

70  Ford  Motor  Co.. 


Oldsmobile  Toronado _.. 

Buck  Electra „ ".... 

CNdsmotme  Cutlass.  Suprsma/Cnasar  (RWD).. 

Chevrolet  Monte  Carlo 

Lincoln-Mercurv  Town  Car 

Buck  Regal.. 


Cadillac  Deville/Broughani  (RWD) 

Cadillac  Seville 

Lincolr>-Mercufy  Mark 

OMsmotxIeSe 

Starion 

280ZX/300ZX 


Thefts  (FBI) 


1983 


Caica  ST/GT/GTS 

Unooki-Mercury  Capri_ 

CadMac  Urxxjsine 

380SL 

Ford  Mustang 

Cressada _ 


Corona/CoroHa  Sport. 

Quattro 

380SeC/500SEC 


3-Series.. 

GLC 

5-Sarias.. 
6-Seri8s. 
7-Saries.. 
928 


CWsmobile  Oetta  88/Cusiom  Cruisar . 

)U-S „...„ 

XJ 

RabM 


Ford  Thunderbjrd... 
308 


Cadillac  Cimarron.. 

Mondial  8 

Starlet 


Buck  LeSabre.. 
Chevrolet  Impala/Caprioe.. 


Chrysler  Fifth  Avenue/NewpoH.. 

626 

Tred* 


Chrysler  Executive  Sedan/Umouaina . 

900 „ 

Pontiac  8000 

Cordia „.„, 


Pontiac  Bonneville ... 
Quatlfopone 


Lirtcoln-Mercury  Cougar. 

Oodge  Ahes 

810/  Maxima 

Dodge  Diplomat _. 

380SEL/500S6L 


Lincoln-Mercury  Continental.. 
Sdrocco 


Clwysler  LeBaron/To«»n  and  Counky  _ 

5000 

300SD/380Se.. 

Alliance /Ericore- 


Plymouth  Rekant.. 
Ford  LTD 


787 

427 

1.038 

0 

765 

670 

1.606 

68 

863 

410 

670 

^599 

825 

650 

1.993 

1.661 

335 

125 

844 

44 

611 

706 

128 

5 

SS 

629 

199 

1.163 

3 

11 
219 
170 

72 

16 

34 

11 

953 

9 

42 

228 

348 

2 

91 
0 

21 
577 
861 
412 
161 

SO 
2 

97 
ISO 

42 
283 
0 
192 
420 
212 

99 

25 

71 

12 
217 
118 

74 
255 

42 
397 
456 


1984 


935 
424 

955 

625 

1.529 

566 

2.963 

47 

890 

497 

639 

3.826 

1.391 

753 

&318 

1.483 

319 

388 

832 

48 

405 

678 

119 

7 

53 

835 

232 

735 

0 

8 

271 

361 

95 

13 

42 

13 

1.423 

11 

SO 

582 

899 

2 

92 

1 

18 

743 

1.191 

290 

363 

70 

2 

138 

592 

61 

333 

1 

570 

489 

319 

24 

7 

96 

71 

355 

131 

56 

764 

47 

554 

610 


Production 
(Manufacturers) 


1963 


48.908 

26.147 

66.601 

0 

66.939 

60.743 

143.614 

5.070 

85,693 

38.499 

79,021 

294.245 

91.336 

51,662 

220.363 

170.338 

29.753 

30,104 

113.290 

6.297 

55,832 

119.131 

21.832 

940 

8.763 

109.377 

39.015 

166.883 

522 

1.910 

25.505 

50.151 

16.233 

2,635 

5,541 

2,062 

209.453 

1,344 

6.452 

77,523 

113,834 

513 

19.070 

113 

7,634 

139,164 

213,224 

83.525 

47,406 

14,378 

167 

23,273 

68.456 

12,250 

80.652 

52 

69.979 

113.182 

63.284 

11.402 

5.213 

16,485 

6.263 

70.364 

16.502 

19.173 

126.742 

12.309 

145.916 

144.676 


1964 


56.094 

29.990 

76,656 

49,510 

117,033 

41  306 

244.192 

5,316 

77.313 

46.462 

50,413 

344,330 

131,016 

89,901 

216.864 

153.855 

39.080 

32,460 

70,351 

5,557 

75,374 

91,156 

16,825 

978 

8.751 

129.586 

36,426 

178.058 

36 

1,625 

66,506 

53.509 

16.667 

3,119 

9.968 

2.850 

278.033 

2.812 

12.865 

96.381 

162,124 

378 

21,767 

113 

1.213 

163,928 

262,084 

79,652 

75.287 

14.000 

789 

33.011 

122.196 

13.239 

72,791 

200 

124,576 

121,101 

76.293 

22,174 

3.618 

29.826 

18.261 

101,377 

59.361 

20.703 

186.887 

15.538 

153.101 

192.608 


(1983 

and 

1984) 

(1.000) 


16.3997 
15  1593 
139121 
12  6237 
124693 
12.1118 
11.7817 
11.0726 
10.7542 
10.6755 
10.1133 
10.0615 
9. 9662 
99108 
98599 
96979 
95013 
81996 
8.0374 
7.7611 
7  7435 
6  5815 
63895 
62565 
61665 
61265 
5.7131 
5.5024 
5.3763 
5.3748 
5.3255 
51225 
50760 
50400 
49004 
48360 
48740 
4  8123 
4  7626 
46577 
4.5188 
44893 
4  4812 
44248 
44083 
4.3551 
4.3172 
43021 
4.2708 
42286 
41841 
4  1753 
4.0493 
4.0410 
40145 
3.9663 
3.9166 
3.8799 
38044 
36633 
36236 
36061 
3  3844 
33306 
32822 
3.2601 
3.2491 
31960 
3.1804 
3  1665 
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Table  II.-7  Duplicate  VINS  Stolen  Within  Seven  Days  Deleted— Continued 


Manuf8Cture« 


71  B«rtone 

72  General  Motors  ... 

73  General  Motors... 

74  Chrysler  Corp 

75  Ford  Motor  Co 

76  Chrysler  Corp 

77  Chrysler  Corp _ 

78  Chrysler  Corp 

79  General  Motora.... 

80  Alia  Romeo 

81  Chrysler  Corp 

82  Chrysler  Corp 

83  Toyota 

84  Nissan 

85  Chryslw  Corp 

86  Nissan 

87  AWa  Romeo 

88  Fijrd  Motor  Co 

89  Chrysler  Corp 

90  Volkswagen 

91  Nissan 


92  Rolls-Roycs/B«ntley.. 

93  Gerwral  Motors 

94  Mercedes  Benz 

95  Fortl  Motor  Co 

96  Isuzu 

97  Chrysler  Corp 

98  General  WotOfS _.., 

99  Volkswagen 

100  General  Motors 

101  SulMru 

102  Ford  Motor  Ca _. 

103  Audi 

104  Avanti „ 

105  Honda 

106  General  MotO(« 

107  General  Motor* 

108  Ford  Motor  Co 

109  General  Motors 

110  General  Motor* „ 

111  Volvo 

112  Peugeot 

113  General  Motor* 

114  AMC/Renault 

115  General  Motor* 

116  Nissan 

117  Honda 

118  Volvo _ 

119  Honda 


120  Ford  Motor  Co 

121  Plnintarina 

122  General  Motors 

123  AMC.  Renault 

124  Zimmer 

125  Roils-Royce/Bentley.. 

126  RoHs-Royce/Benllay.. 

127  Pdugeol 

128  Bitter  GMBH 

129  Aurora 

130  Aston  Martin 


Make  Model  Lme 


X-1/9 

Chevrolet  Chevotte.. 

Buick  Century 

tXxJge  Charger 

Ford  Exp 

Dodge  600/400.. 


Chrysler  E-Class/Naw  Yorkar.. 
Dodge  Omni.. 


OMsmoMa  Cutlas*  Qera/Cruisar  (FWO).. 

GTV6 

Plymouth  Gran  Fury „ „.... 

Dodge  Con/Colt  Vista _ 

Tercel 

Pulsv 

Plymouth  Turlsmo «— »..»....»». 

Santr* 

Spider  Veloce  2000.. 


Lincoln-Mercury  Lynx 

Plymouth  Horizon 

Jetta 

200  SX „ 

Comiche 

Pontiac  2000/Sunbird 

240D/300D/300CO/300TD.. 

Ford  Escort 

I-Mar* 

Plymouth  Cott/Cott  Vista 

Pontiac  T1000/1000 

Quantum 

Chavrolet  Catat)rily 

Subaru 


Lincoln-Mercury  Marquis.. 

4000/Coupe 

Avanti  II 

Prelude 

Buick  Skylark.. 


Buick  Skytiawk 

Ford  LTD  Crown  Victoria .. 

Oldsmotele  Omega 

Chevrolet  Cavalier 

760GLE 

504/505 

OMsmotjile/Firenza 

Fuego 

Chavrolet  Qtalion 

Stanza 

Accord 

DL/GL 

Civic 


Lincoln-Mercury  Grand  Marquis.. 

Spider  2000 .'. 

Pontiac  PhoeniK. 

181/Sportwagon _. 

Classic/ Elaganle/CabiloM 

Camargua.. 


Stivar  Splrit/Silvar  Spur/Mul*anns. 
604 


GHX  Aurora „.. 

Saloon/Vantaga/Volania .. 


Thefts  (FBI) 


toes 


0 
468 

323 

105 

57 

1«2 

190 

74 

426 

3 

35 

96 

363 

137 

74 

537 

2 

193 

73 

10 

117 

1 

141 

83 

611 

24 

56 

SO 

18 

232 

160 

174 

16 

0 

SO 

160 

116 

190 

67 

267 

IS 

30 

58 

37 

148 

94 

345 

12S 

232 

120 

1 

29 

10 

0 

0 

0 

0 

0 

0 

0 


1964 


ProducAin 
(Manufacturers) 


1983 


5 

650 

632 

174 

64 

185 

269 

236 

706 

2 

23 

92 

334 

121 

135 

567 

8 

153 

237 

99 

119 

0 

368 

53 

886 

11 

93 

89 

39 

713 

245 

149 

52 

1 

133 

211 

248 

249 

72 

643 

24 

22 

128 

8 

150 

83 

421 

132 

223 

209 

2 

22 

0 

0 

0 

0 

0 

0 

0 

0 


1.064 
150.775 
118.116 
41.5000 

19^43 

56.511 

73.168 

42.620 

1S7X4 

636 

7,456 

31.536 

152.820 

64,509 

3^12S 

230.240 

1.307 

74.961 

46,476 

9,757 

27,573 

191 

86.126 

36,012 

289.006 

8.072 

27.486 

24.952 

9.542 

139.829 

92.030 

56.699 

6.350 

233 

36.386 

95.996 

59.552 

62377 

*izn 

202.548 

8.992 

11,580 

36,943 

16,561 

86,409 

62.159 

221.192 

74,571 

142,164 

90,933 

1,073 

21,889 

6.133 

280 

11 

245 

217 

28 

41 

• 


1964 


521 

21Z311 

205,298 

54,279 

22.640 

61.776 

92.822 

66.071 

260.831 

1.022 

14,524 

40.863 

117.664 

36.546 

49.747 

202.624 

2.661 

64,520 

78.561 

34J06 

66,331 

220 

148.172 

21.562 

348.010 

6357 

36.322 

35,684 

15,637 

306.616 

101.200 

97577 

26,616 

270 

57.614 

99475 

1363S6 

143J60 

42J16 

433.989 

13,427 

18.646 

73,054 

6,510 

83.161 

44.860 

260,717 

90.737 

164.639 

139,473 

1,093 

15,499 

2333 

159 

10 

850 

417 

64 

36 

20 


(1983 

and 

1964) 

(1.000) 


31546 

3.0792 

29529 

2.9130 

2.8690 

23610 

23194 

28006 

27057 

23911 

2.6386 

2.SS31 

2.5770 

2.5531 

2S528 

2.5274 

23013 

2.4603 

2.4780 

2.4736 

2.4606 

Z4331 

2J752 

2.3626 

23S00 

23444 

a3202 

2.2624 

r2636 

i1073 

^0958 

23537 

2-0019 

19801 

1.9062 

13943 

U 

1i 

1.7747 

1>438 

1.7396 

17091 

1.6910 

1.6611 

13505 

1.6530 

15695 

13547 

14630 

14279 

13850 

13646 

1  1153 

00000 

0.0000 

0.0000 

0.0000 

00000 

0.0000 

0.0000 


Table  ill.— All  Duplicate  VINS  Deleted 


General  Motors. . 

Toyota 

General  Motors... 
General  Motors... 
Gerwral  Motors... 

6  Mazda 

7  General  Motors... 

8  Porsche 

9  General  Motors... 

10  General  Motors.. 

11  General  Motors.. 

12  General  Motors.. 

13  General  Motors.. 

14  Ford  Motor  Co.... 

15  General  Motors.. 

16  General  Motors.. 


Manufacturer 


Maka/modei  (Nne) 


Bu^ck  Riviera 

Ceiica  Supra 

Cadillac  Eldorado 

Chevrolet  Corvett  (') . 

Pontiac  Firebird 

RX-7 

Chevrolet  Camaro 

911 


Pontiac  Grand  Prix 

Oldsmot)ile  Toronado 

Oldsmolxle  Cutlass  Supreme/Cruisar  (RWO).. 

Buick  Electra 

Ctievrolet  Monte  Carlo 

Lincdn-Mercury  Town  Car 

Bwck  Regal 

Cadillac  Deville/ Brougham  (RWD) 


Thefts  (FBI) 


1963 


766 
419 

1.014 

0 

748 

656 

1.571 

68 

846 

401 

2.554 
658 
809 
634 

1.950 

1,614 


1964 


916 
414 
934 
613 

1.488 
555 

2.902 

46 

670 

488 

3.727 
615 

1.365 
736 

2.259 

1,447 


Production 
(manufacturers) 


1963 


48.906 
26,147 
66.601 
0 
66.938 
60.743 

143.614 

5.070 

85.693 

38.499 

294,245 
79,021 
91,336 
51.662 

220.363 

170.338 


1964 


56.094 
29.990 
76.656 
49,510 

117  033 
41.306 

244.192 

5.316 

77.313 

46,462 

344.330 
50,413 

131.016 
69.901 

216.664 

1S3.85S 


Com- 


twRs/ 

product 

(1983 

and 

1984) 
(1-000) 


16.0187 
148367 
135979 
123813 
121540 
113864 
115341 
109763 
10  5272 
104636 
96360 
98351 
9.7773 
96777 
96266 
94419 
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Table  ill— All  Duplicate  VINS  Deleted— Continued 


Manufacturer 


17  GoneraiMolon _ 

18  Fort  Mow  Co 

19  General  Molen 

20  Maun. _. 

21  mtKioat* 

22  Toyota. _ 

23  Fort  Motor  Oo _ 

24  Gerwal  Motors _ 

25  Marcades-8enz 

26  Fvn  Motor  Co ... 

27  Toirola. 

28  Fort  Motor  Co 

29  Toyota. 

30  Audi 

31  MwrcodBi  Oom 

32  BMW 

33  BMW 

34  BMW 

35  Mnda 

36  Pn>Mr.h»  

37  BMW 

38  Jaguar 

39  General  Mokn 

40  Jaguar 

41  Vokswagen 

42  Farrwi 

43  Genertf  Motors 

44  Ferrw 

45  Toyota 

46  General  Molars 

47  General  Molars 

48  MMsutwhi 

49  Ctvysler  Coip 

50  Mazda 

51  Qrysler  Corp— 

52  Saab.„.: 

53  Maaarat 

54  MMsutMii 

55  Generd  Molars _ 

56  General  Motors 

57  Fort  Motor  Co 

58  Chrysler  Carpi 

59  Naswt 

60  Mercedas-Sanz 

61  Chrysler  Corp 

62  Fort  Motor  Co 

63  VolksiKagan 

64  Chrysler  Cofp__ 

65  AMC'R«1«*_ 

66  Porsche 

67  Mercedes-Benz 

68  Aut 

60  Bertone. 

70  Chrysler  Corp 

71  Fort  Motor  Co 

72  General  Motors 

73  General  Motors 

74  Ovyslar  Corp. 

75  Fort  Motor  Co 

76  Chrysler  Corp 

77  Chrysler  Corp 

78  Chryster  Corp. 

79  General  Motors 

80  Chrysler  Corp 

81  Nesan. „ _. 

82  Chrysler  Corp.„ 

83  Chrysler  Coipu— 

64  Toyota. 

65  Hmm\ 

86  Volkswagen 

67  Ovysler  Coip— _ 

86  Nisaan _ 

89  flola-Royoe/Banttey- 

90  Fort  Motor  Co.- _ 

91  Mereedes-Benz 

92  Isuzu 

93  Fort  Motor  Co 

94  General  Motors — 

95  Chrysle.-  Coip_ 

96  VoNiswagea 

97  Atta  Romeo 

98  General  Motors 

98  Sut)anj 

100  General  Motors 

101  Ford  Motor  Co 

102  Audi 


Make/ modal  n»w) 


CadiRac  Seville __ 

Lmcon-Mercury  Mark 

Otdsmouae  98 

2eOZX/300ZX 

Slarton 

Caeca  ST/gt/gts 

Lincoln  Mercury  Captl 

CadWac  Umouaina 

380SL ..._ 

Fort  Mustang . 

Cressida ,  „ 

Fort  Thundertwd 

Corona/Corona  Sport 

Quattra _ 

SeOSEC/SOOSEC 

3-Sertes 

5-Serias 

6-Saries 

6LC.„ 

928 

7-Serias 

)as _ ._ 

OktemoMe  OeRa  88/Cualom  Cniaar. 

XJ 

Rabbit  I 

308 

CadMac  Onianon 

Mondial  8 

Slartat „ 

Chevortat  Impala/Caprica 

Buick  Lasabrs 

Tretia 

Ovysler  Fifth  Avenua/Nawport 

626 _ 

CNysler  Exacutiva  Sadan/Limouaina  _ 

900 

Quanroporte 

Cortia 

Pontiac  6000 

Portfiac  Bormovila 

Lincoln-Mercury  Cougar 

Dodge  Arias 

810/MaxiiT» 

380SEL/500SEL 

Dodge  DiplomaL 

UncdrvMercury  Cor^tinantal 

Scirocco 

Chrysler  Labaron/Tomm  and  Country 

Alkance-Encore 


Thefts  (FBO 


1963 


300SO/380SE.~ 
5000 


X-1/9 _ 

Plymouth  ftokwit.. 
Fort  LTD 


Chevrolet  Chowtia- 

BuK*  Century 

Dodge  Charger 

Fort  Exp . 


Dodga  600/400.. 


Chrysler  E-Class-'New  Vorkar .. 
Dodge  Omni.. 


Oklsmot>ile  Cutlass  Qara/Ctuaar  (FWO).. 

Plymouth  Gran  Fury 

Pulaar „._ 


Plymouth  Turismo 

Dodge  Colt/CoK  Vista- 

Tarcal 

Sar*« 


Plymouth  HorUon. 

200  SX 

Comicha 


UncolrvMercury  Lynn 

2400/3000/300CO/300TO:. 
Mlwk 


Fort  Escort 

Pontiac  200/Suntiirt- 


Plymouth  Coit/Coti  Vista.. 
Quantum 


Spider  Vetoes  2000 ._ 
Pontiac  T1000/ 1000- 
SutMTu 


Chavrotel  CaMrity 

LincolrMMercur/ Marquis. 
4000/Coupe 


331 

125 
82S 
805 

43 
692 

127 
5 

S6 
623 

196 

644 

1.144 

3 

11 
208 

70 

16 
167 

11 

33 

9 

934 

42 

226 

2 

90 
0 

20 
679 
560 

SO 

402 

158 

2 

95 
0 

42 
179 
279 
190 
413 
209 

25 

99 

71 

12 
213 
252 

42 

72 
111 
0 
392 
453 
460 
319 
104 

57 
158 
196 

74 
421 

34 
137 

74 

95 
361 
527 

10 

73 

116 

1 

186 

82 

24 
604 
136 

54 

18 
1 

SO 
159 
229 
171 

18 


1964 


315 
384 

610 
400 

46 

864 

116 

7 

52 
820 
230 
873 
727 
0 
8 
267 

96 

13 
353 

13 

42 

11 
1.393 

49 

575 

2 

91 
1 

18 

1.180 

728 

70 

287 

357 

2 

135 

1 

59 
571 
327 
557 
482 
317 
7 

21 

94 

71 
348 
753 

47 

55 
129 
5 
547 
601 
646 
620 
171 

63 
183 
267 
223 
662 

23 
120 
134 

89 
325 
SS5 

98 

233 

118 

0 

152 

53 

11 
880 
366 

91 

39 
8 

86 
243 
606 
147 

52 


Production 
(marutacturars) 


1963 


29.753 

30.104 

113.290 

55.832 

6.297 

119.131 

21.632 

940 

8.783 

109.377 

39.015 

113.834 

186.883 

522 

1.910 

25.505 

16.233 

^635 

50.151 

2.062 

5.541 

1.344 

209.453 

6.452 

77.523 

513 

19.070 

113 

7,634 

213.224 

130.164 

14.378 

83.525 

47.408 

167 

23^73 

52 

12.250 

66.456 

80.662 

88.979 

113.162 

63.284 

5.213 

11.402 

16.485 

6.263 

70.364 

126.742 

12J09 

19.173 

16.502 

1.064 

145.916 

144.676 

150.775 

118.116 

41.500 

19.243 

59.511 

73.168 

42.620 

157.544 

7.458 

64.500 

32.125 

31.536 

152.820 

230.240 

9.757 

46.478 

27.573 

191 

74.981 

38.012 

8.072 

269.008 

66.126 

27.466 

9.542 

1»7 

24.952 

9^030 

139.629 

59.609 

6.350 


1984 


38.060 

32.460 

70.351 

75J74 

5.557 

91.156 

16.825 

978 

8.751 

129.586 

36.428 

162.124 

178.058 

36 

1.625 

16.687 

3.119 

53.500 

2.850 

9.988 

^812 

278.033 

12366 

96J61 

378 

21.767 

113 

1.213 

26Z084 

163.926 

UJOOO 

79j652 

7S.287 

780 

33.011 

200 

13.239 

122.198 

71791 

124.578 

121.101 

76.293 

3318 

22.174 

29.828 

18.261 

101377 

186367 

15^538 

20.703 

5S361 

521 

153,101 

19^608 

212311 

205396 

54379 

22.640 

61,776 

92322 

88,071 

260,831 

14.524 

36,548 

49.747 

40.963 

117.654 

202324 

34.308 

78.561 

66.331 

220 

64.520 

21352 

6.657 

348310 

146.172 

36.322 

15.637 

2.601 

35.664 

101.200 

306318 

97.577 

26316 


Com- 

t>ined 
thefts/ 
product 

(1983 
and 

1964) 
(1.000) 


03850 
81357 
7.6142 
7.6567 
7.5080 
6.4483 
6.3378 
62565 
61004 
&0386 
56466 
5.4972 
5.4241 
53783 
53746 
5.1407 
5.0456 
5.0400 
S.0164 


4.8350 
43123 
4.7735 
4.7109 
43060 
4.4893 
4.4323 
4.4246 
4.2952 
4JZ806 
4.2495 
4.2286 
4.2224 
4.1975 
4.1841 
4.0664 
33883 
3.9625 
3.9339 
3.9296 
3.8395 
3.6202 
3.7685 
3.6236 
a5740 
3.5629 
33844 
3.2009 
3.2044 
3.1960 
3.1849 
3.1636 
3.1546 
3.1403 
ai250 
3.0461 
2.9034 
28712 
^8651 
2.8115 
2.7893 
27735 
26603 
2.S03O 
2.5432 
2.5408 
2.5380 
2.5363 
2.4996 
2.4736 
2.4460 
^4399 
^4331 
Z4229 

^^452 

23444 
2.3123 
2.3052 
2.2732 
2.2836 

^^S11 

23429 

20604 
2.0627 
2.0219 
2.0019 


Federal  Register  /  Vol.  50.  No.  158  /  Thursday.  August  15.  1985  /  Proposed  Rules  32877 


Table  III.— All  Duplicate  VINS  Deleted— Continued 


Manulacturer 


03  Avantt 

04  Honda 

05  Ganeral  Motors.. 

06  Fofd  Motor  Co.... 

07  General  Motors.. 

08  Volvo 

09  General  Motors.. 

10  General  Motors.. 

11  Peugeot 

12  AMC/Henault 

13  Nissan 

14  General  Motors.. 

15  Alfa  Romeo 

16  I 


17  Genaral  Motors.. 

18  VoM>. 

19  Honda 

20  Ford  Motor  Co.... 

21  Pinmfanna 


22  General  Motors.. 

23  AMC/Renault 

24  Zimmer 


25  Rolls-Royce/ Bentley... 

26  Rotls-Royce/Benday.., 

27  Peugeot 

28  Bitter  GMBH , 

29  Aurora 

30  Aston  Mtftin 


Make/mocM  (line) 


A«ntiM..„ 

PrakNta _ „. 

Buich  Skyterk 

Ford  LTD  Cro«>n  Victoria.. 

Buick  Skyhawk . 

760  CLE 

Chevorlet  Cavaliar 

Oktsmobile  Omega 

504/505 ., 

Fuago _.: 

Stanza „ 

Oiavrolal  Citation 

QTV6 _ 

Accord „ 

OMsnwMe  Firanza 

DL/GL 

Civfc: 


Lincoln-Mercury  Grand  Marquis.. 

Spider  2000 „.„ 

Pontiac  Phoenix _„ 

181/Sponwagon.. 


Classic/ Elegante/Cabriolet 

Silver  Sptnt/SHver  Spur/Mulsanna.. 

Camargua „ „.._, 

604 

Bitter 

GRX  Aurora 

SakMn/ Vantage/ Volante 


Thefts  (FBI) 


1983 


0 

SO 

156 

187 

115 

15 

261 

82 

29 

37 

92 

146 

2 

344 

45 

124 

230 

t17 

1 

28 

to 

0 
0 
0 
0 
0 
0 
0 


1984 


1 

131 

208 

248 

242 

24 

831 

71 

22 

8 

83 

145 

1 

418 

127 

130 

223 

207 

2 

22 

0 

0 

0 

0 

0 

0 

0 

0 


Production 
(manulacturers) 


1983 


233 

38.388 

95.995 

92,877 

59.552 

8.992 

202.548 

47^77 

11.580 

18.581 

62.150 

86.409 

836 

221.192 

36.943 

74,571 

142.164 

90.933 

1,073 

21.860 

6.133 

280 

245 

11 

217 

28 

41 

S 


1964 


27«r 

57,614 

99.857 

143.909 

136.056 

13,427 

433,989 

42.316 

18,846 

8.510 

44.860 

83.161 

1.022 

260.717 

73,054 

90.737 

164.639 

139,473 

1,093 

15,499 

2333 

159 

850 

10 

417 

64 

38 

20 


Com- 
bined 

inefis/ 
product 
('983 
and 
1964) 
<1.000» 


19681 
18854 
16688 
18366 
18251 
1  7396 
17155 
1  7077 
16762 
16611 
1.6352 
16205 
16146 
15812 
15637 
15365 
14765 
14062 
13860 
13380 
1  1153 
0.0000 

oooocy 

00000 
00000 
00000 
00000 
00000 


[FR  Doc.  85-18804  Filed  8-fr-65;  11:24  am] 
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Notices 


Federal  Register 
Vol.  50.  No  158 
Thursday.  August  15.  19H5 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public    Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  fihng  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southern  Pine  Beetle  Suppression, 
Southern  Region;  intent  To  Prepare  an 
Environmental  Impact  Statement 

[•ursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Forest  Ser\'ice,  Department  of 
.-\griculture,  will  prepare  an 
environmental  impact  statement  on 
Southern  Pine  Beetle  suppression  for 
Federal  and  non-Federal  lands  in  the 
Southern  Region.  This  will  include  the 
states  of  Alabama,  Arkansas,  Florida. 
Cleorgia.  Kentucky,  Louisiana, 
.Mississippi,  North  Carolina,  Oklahoma. 
South  Carolina,  Tennessee,  Texas. 
Virginia  and  a  portion  of  West  Virginia. 

The  statement  will  include  an  analysis 
find  disclosure  of  environmental  effects 
of  suppressing  Southern  Pine  Beetle  in 
Wilderness  areas  with  additional  site 
specific  analysis  on  those  in  Alabama. 
Arkansas.  Louisiana.  Mississippi  and 
Texas. 

The  Southern  Pine  Beetle  suppression 
environmental  impact  statement  is  being 
prepared  to  provide  an  evaluation  of 
current  treatment  alternatives  or 
combination  of  alternatives,  so  that  a 
fully  documented,  up-to-date,  visible 
decision  can  be  presented  to  all  affected 
or  interested  parties. 

A  reasonable  range  of  alternatives 
will  be  formulated  by  an 
interdisciplinary  team.  One  of  these  will 
be  a  no-action  alternative.  Other 
alternatives  will  consider  various 
combinations  of  all  or  some  of  the 
various  Integrated  Pest  Management 
techniques  such  as  no  action  with 
monitoring  for  spot  growth,  cut  and 
remove,  cut  and  leave,  cut  and  treat 
with  insecticide,  as  well  as  new 
methodology  that  is  being  developed. 
The  selected  alternative  will  guide  the 
Southern  Pine  Beetle  Program  of  the 
Southern  Region  through  establishment 
of  treatment  standards  and  guidelines. 


Early  in  the  environmental  analysis. 
Federal  and  State  agencies, 
organizations,  and  individuals  who  may 
be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
a  scoping  process.  This  process  will 
include:  (a)  IdentiHcation  of  those  issues 
to  be  addressed;  (b)  identification  of 
those  issues  to  be  analyzed  in  depth: 
and  (c)  elimination  from  detailed  study 
those  issues  which  are  not  significant,  or 
which  have  been  covered  by  prior 
environmental  review.  To  accomplish 
this  scoping  effort,  the  Southern  Region 
will  publish  an  announcement  in  August 
1985  in  appropriate  newspapers  and 
send  information  packets  to  and  solicit 
comments  from:  Federal  and  State 
agencies:  Indian  tribes:  a  cross-section 
of  user  groups;  and  individuals  and 
organizations  who  have  expressed  an 
interest  in  the  past. 

John  E.  Alcock,  Regional  Forester. 
Southern  Region.  Atlanta.  Georgia,  is  the 
responsible  official. 

The  analysis  is  expected  to  take  about 
eight  months.  The  Draft  Environmental 
Impact  Statement  should  be  available 
for  public  review  by  November  1985 
The  Final  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
by  February  1986. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Regional  Forester,  Southern  Region. 
1720  Peachtree  Road,  N.W..  Atlanta. 
Georgia  30367. 

Questions  about  the  proposed  action 
and  Environmental  Impact  Statement 
should  be  directed  to  Kirby  Brock. 
Environmental  Impact  Statement  Team 
Leader,  Southern  Region.  Phone  404  881- 
2787. 

Ddled:  August  5, 1985. 
lohn  E.  Alcock, 
Regional  Forester,  ft-8. 
|FR  Doc.  85-19507  Filed  8-14-85:  8:45  am| 

BUJJMG  CODE  3410-11-M 


Inyo  National  Forest  Grazing  Advisory 
Board;  Meeting 

The  Inyo  National  Forest  Grazing 
Advisory  Board  will  meet  at  10  a.m.  on 
September  17, 1985,  in  the  Inyo  National 
Forest  Conference  Room  in  Bishop, 
California.  The  purpose  of  the  meeting  is 
to: 

Review  FY  85  range  accomplishments. 
Update  FY  86  range  management 

projects. 


Receive  Grazing  Advisory  Board 

recqjnmendations. 
Establish  sub-committees. 
Establish  next  meeting  date. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend  may 
notify-  Inyo  National  Forest — telephoiae 
(619)  873^5841.  Written  statements  may 
be  filed  with  the  committee  before  or 
after  the  meeting.  Members  of  the  public 
wishing  to  speak  at  the  meeting  will  be 
recognized  by  the  committee  chairman 
at  the  appropriate  time. 

Dated:  August  7. 1985. 
Leon  R.  Silberfoerger, 
Acting  Forest Supenisor. 
[PR  Doc.  85-19494  Filed  8-14-85:  8:45  amj 
BU.UN6  CODE  3410-11-M 


Soil  Conservation  Service 

Environmental  Statements;  Copper 
Basin  Critical  Area  Treatment  Measure 
Fannin  County,  GA 

agency:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  a  Finding  of  No 

Significant  Impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Copper  Basin  Critical  Area  Treatment 
Measure,  Fannin  County,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.C.  Graham,  State  Conservationist,  Soil 
Conservation  Service.  Federal  Building, 
Box  13.  355  East  Hancock  Avenue. 
Athens,  Georgia  30601:  telephone:  404- 
546-2273. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  B.C.  Graham,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not  ' 
needed  for  this  project. 
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The  measure  concerns  a  plan  for  the 
treatment  of  critically  eroding  areas. 
The  planned  works  as  described  in  the 
Finding  of  No  Significant  Impact 
consists  of  the  establishment  of  erosion 
control  measures  on  83  acres. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency. 
Federal.  State,  and  local  agencies,  and 
interested  parties.  Basic  data  developed 
during  the  environmental  assessment 
are  on  file  and  may  be  reviewed  by 
contacting  Mr.  B.C.  Graham.  A  limited 
number  of  copies  of  the  FONSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Propram  No.  10.901  Resource  Conservation 
and  Development  Program — Pub.  L.  87-703  It) 
II.S.C.  590  a-f.q.  Office  of  Management  and 
Budget  Circular  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects  is 
applicable.) 

Dated:  August  7. 1985 
Opn  Stewart. 

Assistant  State  Consen'otionisl. 
[VR  Doc.  85-19416  Filed  8-14-a5:  8:45  am] 

BILLING  CODE  3410- 1«-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Maryland;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Correction 

In  FR  Doc.  85-17473  beginning  on  page 
29995  in  the  issue  of  Tuesday.  July  23. 
1985.  make  the  following  correction:  On 
page  29996.  in  the  first  column,  at  the 
end  of  the  document,  the  signature  and 
title  were  inadverently  omitted,  and 
should  be  inserted  before  the  Federal 
Register  document  line  to  read  as 
follows: 
Frank  W.  Creel. 
Director.  Statutory  Import  Pro^rcints  Staff. 

BILLING  CODE  1S0S-01-M 


Short  Supply  Review  on  Certain 
Galvanized  Wire  Stick-Collated  Brads, 
Galvanized  Weld  Wire  Collated  Coil 
Roofing  Nails,  and  Angle  Coiled  Weld 
Wire  Collated  Common-Headed  Nails; 
Request  for  Comments 

agency:  International  Trade 


Administration/Import  Administration. 
Commerce. 

acIiON:  Request  for  comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  galvanized  wire  stick- 
collated  brads,  galvanized  weld  wire 
collated  coil  roofing  nails,  and  angle 
coiled  weld  wire  collated  common- 
headed  nails  specifically  designed  for 
use  in  pneumatic  nailers. 
EFFECTIVE  DATE:  Comments  must  be 
submitted  no  later  than  ten  days  from 
publication  of  this  notice. 
ADDRESS:  Send  all  comments  to  Joseph 
A.  Spetrini.  Director,  Office  of 
i  Agreements  Compliance.  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  and  Constitution  Ave.. 
NW..  Washington.  DC  20230,  Room  3099. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Agreements 
Compliance.  Import  Administration.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Ave..  NW..  Washington. 
DC  20230,  Room  3709.  (202)  377-1102. 
SUPPLEMENTARY  INFORMATION: 
Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provides  that  if 
the  U.S.  ".  .  .  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  United 
States  of  America  for  a  particular 
category  or  sub-category  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods  or 
other  relevant  factors),  an  additional 
tonnage  shall  be  allowed  for  such 
category  or  sub-category  .  .  . ." 

We  have  received  a  short  supply 
request  for  the  following  types  of 
collated  brads  and  nails  specifically 
designed  for  use  in  pneumatic  nailers: 

(1)  Galvanized  wire  stick-collated 
brads  produced  from  drawn  galvanized 
low-carbon  steel  wire  The  dimensions 
for  these  brads  are:  (a)  19  gauge;  (b)  oval 
heads  with  maximum  lenght  of  0.078 
inch,  maximum  width  of  0.05  inch  and 
thickness  of  0.035  inch;  (c)  oval  shank 
cross-section  with  maximum  length  of 
0.05  inch  and  maximum  width  of  0.041 
inch;  and  (d)  shank  length  of  either  0.591 
inch.  0.787  inch  or  0.984  inch.  They  are 
collated  in  sticks  of  100.  Optionally,  the 
uppermost  0.25  inch  of  the  brad  may  be 
painted. 

(2)  Weld  wire  collated  coil  roofing 
nails  produced  from  low-carbon  steel 
wire  than  electro-galvanized.  The 


dimensions  for  these  nails  arc:  (a)  11 
guage:  (b)  head  diameter  of  0.407  inch 
and  thickness  of  0.027  inch:  (c)  shank 
diameter  of  0.12  inch:  and  |d)  shank 
length  of  either  0.875  inch  or  exactly  one 
inch.  The  entire  nail  is  coated  except  for 
the  uppermost  0.315  inch.  A  0.4-inch  long 
section  of  the  shank,  beginning  0.375 
inch  from  the  top  of  the  nail,  is  grooved. 
The  nails  are  welded  to  two  connecting 
wires  at  a  15-degree  angle,  spaced  0^5 
inch  apart,  measured  center  to  center. 
Segments  containing  120  nails  are  then 
coiled: 

(3)  Angle  coiled  weld  wire  collated 
common-headed  nails  produced  from 
low-carbon  steel  wire  with  either  a 
bright  or  galvanized  finish.  The 
dimensions  for  these  nails  are;  (a)  head 
diameter  of  0.215  inch:  (b)  shank 
diameter  of  either  0.08  inch  or  0.09  inch; 
and  (c)  shank  length  of  either  one  inch. 
1.25  inches.  1.5  inches.  1.75  inches,  two 
inches  or  2.125  inches.  Smooth,  ring  or 
screw  type  shanks  may  be  used.  The 
entire  nail  is  coated  except  for  the 
uppermost  0.25  inch.  Either  350  0.08-inch 
or  300  0.09-inch  diameter  nails  are 
welded  to  two  connecting  wires  at  an 
angle  ranging  from  10  to  20  degrees  and 
spaced  between  0.27  and  0.33  inch  apart, 
measured  center  to  center.  These  strips 
are  then  wound  counter-clockwise  on  a 
mandrel  into  flat  coils  4  inches  in 
diameter. 

Parties  interested  in  commenting  on 
any  of  these  products  should  send 
written  comments  as  soon  as  possible. 
and  no  later  than  ten  days  from 
publication  of  this  notice.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietar\ 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  include  with  it  a 
submission  without  proprietary 
information  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit. 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  B-099  at  the  above 
address. 

Dated:  August  8. 1985. 

Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Irr^xtrt 
A  dministration. 

[FR  Doc.  85-19409  Filed  8-14-«:  6:45  amj 
BILUNG  CODE  3S10-OS-II 
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Countervailing  Duty  Order;  Live  Swine 
From  Canada 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  In  separate  investigations, 
the  United  States  Department  of 
Commerce  (the  Department)  and  the 
United  States  International  Trade 
Commission  (ITC)  have  determined  that 
live  swine  from  Canada  are  receiving 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law,  and  that  sales  of  live  swine 
from  Canada  are  materially  injuring  a 
United  States  Industry.  In  its 
determination,  the  Department  also 
found  that  fresh,  chilled  and  frozen  pork 
products  from  Canada  are  receiving 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law.  However,  the  ITC  determined 
that  imports  of  these  pork  products  are 
not  materially  injuring,  threatening 
material  injury  to,  or  materially  ^ 

retarding  the  establishment  of,  a  United 
States  Industry. 

Therefore,  based  on  these  findings,  all 
entries  of  live  swine  from  Canada, 
which  are  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
April  3, 1985,  the  date  on  which  the 
Department  published  its  preliminary 
countervailing  determination  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  countervailing 
duties.  Furthermore,  a  cash  deposit  of 
estimated  countervailing  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehosue,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  countervailing  duty 
order  in  the  Federal  Register. 
EFFECTIVE  DATE:  August  15.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman  or  Mary  Martin,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  D.C.  20230.  telephone:  (202) 
377-0161  (Taverman)  or  377-3464 
(Martin). 

SUPPLEMENTARY  INFORMATION:  The 

product  covered  by  this  order  is  live 
swine,  as  currently  provided  for  in  item 
100.8500  of  the  Tariff  Schedules  of  the 
United  States.  Annotated  (TSUSA). 

In  accordance  with  section  703  of  the 
Act  (19  U.S.C.  1671b),  on  April  3, 1985. 
the  Department  published  its 
preliminary  determination  that  there 
was  reason  to  believe  or  suspect  that 
imports  of  live  swine  and  fresh,  chilled 


and  frozen  pork  products  from  Canada 
received  beneHts  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  (50  PR  13264).  In 
accordance  with  section  705  of  the  Act 
(19  U.S.C.  1671d),  on  June  17, 1985.  the 
Department  published  its  fmal 
determination  that  these  imports  are 
being  subsidized  (50  FR  25097). 

On  August  1, 1985,  in  accordance  with 
section  705(d)  of  the  Act  (19  U.S.C. 
1871d(d)),  the  ITC  notified  the 
Department  of  its  determination  that 
imports  of  live  swine  are  materially 
injuring  a  United  States  industry,  and 
that  imports  of  fresh,  chilled  and  frozen 
pork  products  are  not  materially 
injuring,  threatening  material  injury  to. 
or  materially  retarding  the 
establishment  of.  a  United  States 
industry. 

Therefore,  in  accordance  with  section 
706  of  the  Act  (19  U.S.C.  1671e),  the 
Department  directs  United  States 
Customs  officiers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  706(a)(1)  and  751  of 
the  Act  (19  U.S.C.  1671e{a)(l)  and  1675). 
countervailing  duties  equal  to  the 
amount  of  the  net  subsidy  for  all  entries 
of  live  swine  for  Canada.  These 
countervailing  duties  will  be  assess  on 
all  unliquidated  entries  of  live  swine 
from  Canada  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  April  3, 1985,  the  date  on  which  the 
Department  published  its  notice  of 
"Preliminary  Affirmative  Countervailing 
Duty  Determination"  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  customs  dulies  on  the 
merchandise,  a  cash  deposit  of  Can 
$0.04386/lb.  on  all  entries  of  live  swine 
from  Canada.  For  any  entries  for  which 
an  actual  deposit  of  estimated  duties 
was  collected.  Customs  officials  should 
refund  the  difference  between  the  rate 
published  on  our  fmal  determination 
and  the  rate  established  by  this  order. 

The  Department  also  directs  that 
suspension  of  liquidation  be 
discountinued  for  entries  of  fresh  chilled 
and  frozen  pork  products.  All  estimated 
countervailing  duties  deposited  on  such 
entries  shall  be  refunded  and  the 
appropriate  bonds  or  other  security 
released  at  time  of  liquidation. 

This  determination  constitutes  a 
countevailing  duty  order  with  respect  to 
live  swine  from  Canada  pursuant  to 
section  706  of  the  Act  (19  U.S.C.  1671e) 
and  355.36  of  the  Commerce  Regulations 
(19  U.S.C.  355.36). 

We  have  deleted  from  the  Commerce 
Regulations  Annex  III  to  19  CFR  Part  355 


which  listed  countervailing  duty  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
Information  Services,  Import 
Administration  for  copies  of  the  updated 
list  of  orders  currently  in  effect. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  19  U.S.C.  1675(a)(1).  the 
Department  hereby  gives  notice  that  if 
requested  it  will  commence  an 
administrative  review  of  this  order.  For 
further  information  regarding  this 
reveiw,  contact  Mr.  Richard  Moreland 
(202)  377-2788. 

This  notice  is  published  in  accordance 
wtih  section  706  of  the  Act  (19  U.S.C. 
1671e)  and  355.36  of  the  Commerce 
Regulations  (19  U.S.C.  355.36). 
Gilliert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

August  9, 1985. 

(FR  Doc.  85-19483  Filed  8-14-65;  8:45  am] 

BtLUNG  CODE  3S10-OS 


Galvanized  Steel  Wire  Strand  From 
South  Africa;  Intention  To  Review  and 
Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  To 
Terminate  Suspended  Countervailing 
Duty  Investigation 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice  of  Intention  to  Review 
and  Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  to 
Terminate  Suspended  Countervailing 
Duty  Investigation. 

summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act,  of  the  countervailing  duty 
case  on  galvanized  steel  wire  strand 
from  South  Africa.  The  review  covers 
the  period  from  October  1, 1983.  The 
petitioners  in  this  proceeding  have 
notified  the  Department  that  they  are  no 
longer  interested  in  the  countervailing 
duty  case.  These  affirmative  statements 
of  no  interest  provide  a  reasonable  basis 
for  the  Department  to  terminate  the 
suspended  investigation.  Therefore,  we 
intend  to  terminate  the  suspended 
investigation.  The  termination  will  apply 
to  all  galvanized  steel  wire  strand 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  1, 
1983.  Intertested  parties  are  invited  to 
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comment  on  these  preliminary  results 

and  tentative  determination  to 

terminate. 

EFFECTIVE  DATE:  October  1. 1983. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sylvia  Chadwick  or  Philip  Ottemess, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  D.C.  20230: 
telephone:  (202)  377-2788. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  April  29. 1983,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (48  FR 
19451)  a  notice  of  suspension  of 
countervailing  duty  investigation  on 
galvanized  steel  wire  strand  from  South 
Africa. 

The  petitioners,  Florida  Wire  and 
Cable  Company,  Indiana  Steel  and 
Wire,  and  Bethelehem  Steel 
Corporation,  informed  the  Department 
that  they  were  no  longer  interested  in 
the  case  and  stated  their  support  of 
termination  of  the  suspended 
investigation.  Under  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  may  terminate  a  suspended 
counterxailing  duty  investigation  that  is 
no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  South  African  galvanized 
steel  wire  strand.  Such  merchandise  is 
currently  classiHable  under  items 
642.1142  and  642.1144  of  the  TarifT 
Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  from  October  1. 1983. 

Preliminary  Results  of  the  Review  and 
Tentative  Detenninatlon 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  case  on 
galvanized  steel  wire  strand  from  South 
Africa  provide  a  reasonable  basis  for 
termination  of  the  suspended 
investigation.  Therefore,  we  tentatively 
determine  to  terminate  the  suspended 
investigation  on  this  product  effective 
October  1. 1983.  The  current 
requirements  of  the  agreement 
suspending  the  investigation  will 
continue  until  publication  of  the  final 
results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  terminate 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  five 


days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  he  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The      , 
Department  will  publish  the  final  results 
of  the  review  and  its  decision  on 
termination,  including  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 
This  intention  to  review, 
administrative  review,  tentative 
determination  to  terminate,  and  notice 
are  in  accordance  with  sections  751(b) 
and  (c)  of  the  Tariff  Act  (19  U.S.C. 
1675(b].  (c))  and  {§  355.41  and  355.42  of 
the  Commerce  Regulations  (19  CFR 
355.41.  355.42). 

Dated:  August  2. 1985. 
Gill>ert  B.  Kaplan. 

A  cting  Deputy  Assistant  Secretary.  Import 
Administration. 

IFR  Doc.  85-19482  Filed  8-14-85;  8:45  am) 
BHXiNOCOOE  3S10-OS-M 


Importers  and  Retailer*'  Textile 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  Committee 
will  be  held  on  August  27, 1985,  2:3i0 
p.m..  30th  Floor.  11  West  42nd  Street. 
New  York,  New  York  10036.  (The 
Committee  was  established  by  the 
Secretary  of  Commerce  on  August  13, 
1963  to  advise  Department  officials  of 
the  effects  on  import  markets  of  cotton, 
wool,  and  man-made  fiber  textile  and 
apparel  agreements). 

General  Session:  2:30  p.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  3:30  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR 
Part  (1982)  and  listed  in  5  U.S.C. 
552b(c)(l)  and  (9). 

The  general  session  will  be  open  to 
the  public  with  a  hmited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  553b(c){l)  and  (c)(9)  has 
been  approved  in  accordance  with  the 
Federal  Advisory  Committee  Act  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Facility  Room  6628.  U.S.  Department  of 
Commerce,  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes  contact  Helen  L.  LeGrande. 
(202)  377-3737. 


Dated:  August  12. 1985 
Walter  C  Leiwhaii. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  85-19484  Filed  8-14-85:  8:45  am] 
MLUNOOOOC  M1»-ai-« 


National  Oceanic  and  Atmoephertc 
Administration 

Application  for  Approval  To  Transfer 
Ownership  of  a  U.S.  Fishing  Vessel  to 
a  U.S.  Corporation  Under  Foreign 
Control 

agency:  National  Marine  Fisheries 
Services  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  proposed  fishing 
vessel  transfer,  and  request  for 

comments. 

SUMMARY:  The  Maritime  Administration 
(MarAd)  has  received  an  application  to 
transfer  ownership  of  the  tuna  purse 
seiner  PAMELA  ANN  to  Vivian  Ann 
Fishing.  Inc.  This  would  subject  the 
vessel  to  foreign  control  since  Vi*ian 
Ann  Fishing,  Inc.,  is  100  percent  owned 
by  Venezuelan  citizens.  Written 
comments  are  requested. 
DATE:  All  conunents  must  be 
postmarked  no  later  than  Sq)temba- 16, 
1985. 

ADDRESSES:  Comments  should  be 
mailed  to  Michael  L  Grable,  Chief. 
Financial  Services  Divisioa  NMF& 
NOAA,  Washington.  D.C  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Kelly.  Jr.  (Financial  Assistance 
Specialist).  202-634-749a 
SUPPLEMENTARY  INTOilMATIOW. 

Apphcation  for  approval  of  the  transfer 
of  vessel  Pamela  Ann  (O.N.  644053.  built 
1981.  reg.  length  200.6')  owned  by 
Marine  Engineering  Services.  Inc  was 
received  by  MarAd  on  July  16. 19B5.  If 
the  transfer  is  approved,  the  vessel  will 
remain  documented  in  the  fisheries  of 
the  United  States  and  continue  to  be 
operated  as  a  tima  seiner  in  the  Eastern 
Tropical  Pacific.  Approval  of  the 
transfer  is  required  by  section  9  of  tlie 
Shipping  Act  1916  (the  Act)  as  amended 
(46  U.S.C.  808)  because  although  Vivian 
Ann  Fishing.  Inc..  a  California 
corporation,  meets  the  citizenship 
requirements  for  Federal  documentation 
of  a  vessel  in  the  fisheries  of  the  United 
States,  it  is  not  a  citizen  of  the  United 
States  within  the  meaning  of  section  2  of 
the  Act  because  100  percent  of  its  stock 
is  owned  by  Venezuelan  citizens.  The 
MarAd  is  the  Federal  Agency 
responsible  for  the  approval  of 
apphcations  submitted  under  the  Act 
where  a  foreign  transfer  involves  a 
fishing  vessel,  MarAd  customarily 
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requests  NMFS  to  review  the 
application.  In  turn,  we  are  soliciting  the 
views  of  interested  persons  in  this 
regard. 

All  written  comments  received  on 
time  will  be  considered  before  we 
respond  to  MarAd.  However,  since  the 
Shipping  Act  provides  little  basis  for 
disapproving  the  transfer  of  a  fishing 
vessel,  our  response  to  MarAd  will 
indicate  no  objection  unless  information 
received  supports  a  conclusion  that  this 
sale  would  significantly  affect  the 
Fishery  F/V  PAMELA  ANN  will  engage 
in.  No  public  hearing  is  contemplated  at 
this  time. 

Dated:  August  &  1985. 
Richard  B.  Roe. 

Acting  Director.  Office  of  Fisheries 

Management. 

|FR  Doc.  8S-19489  Filed  8-14-85;  8:45  am) 

MXINO  CODE  3S10-22-II 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Malaysia  To  Review 
Trade  in  Category  369pt  (Shop 
Towels) 

August  12. 1985. 

On  July  30. 1985.  the  Govemmeot  of 
the  United  States  requested 
consultations  with  the  Government  of 
Malaysia  with  respect  to  Category  369pt. 
(shop  towels  in  T.S.U.S.A.  number 
366.2740).  This  request  was  made  on  the 
basis  of  the  agreement  between  the 
Governments  of  the  United  States  and 
Malaysia  relating  to  trade  in  Cotton, 
Wool  and  Man-Made  Fiber  Textiles  and 
Textile  Products,  effected  by  exchange 
of  notes  dated  July  1  and  July  11. 1985. 
The  agreement  provides  for 
consultations  when  the  orderly 
development  of  trade  between  the  two 
countries  may  be  impeded  by  imports 
due  to  market  disruption,  or  the  threat 
thereof. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the  two 
governments,  CITA,  pursuant  to  the 
agreement  may  tstablish  a  prorated 
specific  limit  of  125,082  pounds  for  the 
entry  and  withdrawal  from  warehouse 
for  consumption  of  textile  products  in 
Category  369pt.,  produced  or 
manufactured  in  Malaysia  and  exported 
to  the  United  States  during  the  period 
beginning  on  October  28, 1985  and 
extending  through  December  31. 1985. 

The  Government  of  the  United  States 
has  decided,  pending  agreement  on  a 


mutually  satisfactory  solution 
concerning  this  category,  to  control 
imports  during  the  ninety-day 
consultation  period  (July  30, 1985 
through  October  27, 1985)  at  a  level  of 
204.862  pounds.  In  the  event  the  limit 
established  for  the  ninety-day  period  is 
exceeded,  such  excess  amount,  if 
allowed  enter,  may  be  charged  to  the 
level  established  during  the  subsequent 
restraint  period. 

A  summary  market  statement  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  369pt.  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman.  Committee  for 
the  Implementation  of  Textile 
Agreements.  International  Trade 
Association.  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230. 
Comments  or  information  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  Office  of 
Textiles  and  Apparel.  Room  3100,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC,  and  may  be  obtained  upon  written 
request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreement. 

Malaysia — Market  Statement 

Category  369  Part — Cotton  Shop  Towels 

July  1985. 

Summary  and  Conclusions 

U.S.  imports  of  Category  369  Part,  shop 
towels,  from  Malaysia  were  730,399  pounds 
during  the  period  of  November  1984  through 
May  1985.  There  were  no  imports  prior  to 
November  1984.  This  sharp  and  substantial 
entrance  of  imports  was  into  a  sector  already 
adversely  affected  by  imports. 

Malaysia  was  the  third  largest  supplier  of 
cotton  shop  towels  during  January-May  1985, 
accounting  for  11  percent  of  the  total  imports. 
These  imports  from  Malaysia  are  entered  at 
duty-paid  landed  values  which  are  below  the 
U.S.  producer  price  for  comparable  towels. 
The  continuation  of  increasing  low-priced 
imports  from  Malaysia  threatens  to  intensify 
the  market  disruption  occurring  in  the  U.S.  for 
such  towels. 


U.S.  Producers"  Market  Share 

The  U.S.  producers'  share  of  Category 
369pl.  shop  towel  .'narket  declined  from  .59 
percent  in  1981  to  47  percent  in  1984. 

U.S.  Production 

U.S.  production  of  cotton  shop  towels 
declined  from  162  million  units  in  1981  to  126 
million  in  1982.  a  decrease  of  22  percent. 
Production  regained  some  of  the  loss  in  1983 
and  1984  to  a  level  of  138  million  units  in 
1984.  up  10  percent  over  the  recession 
impacted  1982  level.  Production  in  1984  was 
far  below  any  level  on  record  prior  to  1982. 

U.S.  Imports 

U.S.  imports  of  Category  369Pt.,  after 
remaining  relatively  flat  al  94  million  units 
during  1982  and  1983  due  in  part  to  the  soft 
domestic  market  and  the  action  taken  by  the 
United  States  on  antidumping  and 
countervailing  duty  cases  with  specific  major 
suppliers,  increased  substantially  in  1^84. 
Imports  in  1984  soared  to  a  record  high  of  158 
million  units. 

Import  Penetration 

The  ratio  of  imports  to  domestic  production 
increased  from  69  percent  in  1982  to  115 
percent  in  1984. 

Import  Values 

Imports  of  cotton  shop  towels  from 
Malaysia  are  entered  at  duty-paid  landed 
values  below  the  U.S.  producer  prices  for 
comparable  towels. 
August  12. 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC.  20229 

Dear  Commisioner:  Under  the  terms  of 
Section  204  of  the  Agriculture  Act  of  1956  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  extended  on  December  15, 1977  and 
December  22. 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool,  and  Man-Made  Fiber  Textile 
Agreement  effected  by  exchange  of  notes 
dated  July  1,  and  July  11. 1985,  between  the 
Governments  of  the  United  States  and 
Malaysia;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  August  16, 1985.  entry 
into  the  United  States  of  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  textile  products  in  Category  369pt.'. 
produced  or  manufactured  in  Malaysia,  and 
exported  during  the  ninety-day  period  which 
began  on  July  30. 1985  and  extends  through 
October  27, 1985,  in  excess  204,862  pounds. - 

Textile  products  in  Category  ^69pt.'  which 
have  been  exported  to  the  United  States  prior 
to  July  30, 1985  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  369pt.'  which 
have  been  released  from  the  custody  of  the 


'  In  Category  369  only  T.S.U.S.A.  number 
366.2740. 

'  The  level  has  not  t>een  adjusted  to  reflect  any 
imports  exported  after  July  29. 1985. 
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U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  April  7, 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924),  December 
14.  1983  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4.  1984  (49  FR  13397).  June  28. 
1984  (49  FR  26622),  July  16.  1984  (49  FR  28754). 
November  9,  1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions, 
the  Commissioner  of  Customs  should 
construe  entry  into  the  United  States  for 
consumption  to  include  entry  for 
consumption  into  the  Commonwealth  of 
Puerto  Rico. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  this  action  falls 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 

Sincerely, 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  85-19410  Filed  8-14-85:  8:45  am] 

BILUNO  CODE  SSIO-OR-M 


Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Turkey  on  Category 
348  (Women's,  Girls'  and  Infants' 
Cotton  Trousers) 

On  July  29. 1985.  the  United  States 
Government,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  requested  the 
Government  of  Turkey  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  women's,  girls'  and 
infants'  cotton  trousers  in  Category  348. 
produced  or  manufactured  in  Turkey. 

The  purpose  of  this  notice  is  to  advise 
that,  if  rib  solution  is  agreed  upon  in 
consultations  with  Turkey  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  women's, 
girls'  and  infants*  cotton  trousers  in 
Category  348.  produced  or  manufactured 
in  Turkey  and  exported  to  the  United 
States  during  the  twelve-month  period 
which  began  on  July  29, 1985.  and 
extended  through  July  28. 1986  may  be 
restrained  at  a  level  of  389,682  dozen. 

A  summary  market  statement  for  this 
category  follows  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  348  is  invited 
to  submit  such  comments  or  information 


in  ten  copies  to  Mr.  Walter  C.  Lenahan. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW., 
Washington.  D.C.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(l}  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Waller  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements. 

Turkey— Market  Statement 

Category  348—  Women 's.  Girls '  and  Infants ' 
Cotton  Trousers.  Slacks  and  Shorts  (WGI 
Cotton  Trousers) 

July  1985. 

Summary  and  Conclusions 

WGI  cotton  trouser  imports  from  Turkey 
reached  415,036  dozens  during  the  year 
ending  May  1985.  when  Turkey  was  the 
seventh  largest  supplier  of  Category  348.  In 
1984,  these  imports  reached  221.742  dozens. 
Moreover.  Turkey  contributed  a  fourth  of  the 
1983  to  1984  growth  in  the  entire  Category  for 
1984.  WGI  cotton  trouser  imports  from 
Turkey  during  the  first  five  months  of  1985 
totaled  266.244  dozens,  over  two  and  a  half 
times  the  imports  a  year  earlier  and  20 
percent  more  than  had  been  from  Turkey  in 
the  entire  1984  calendar  year. 

U.S.  Imports 

For  every  ten  pairs  of  WGI  cotton  trousers 
produced  in  the  U.S.  in  1984,  another  eight 
were  imported.  Category  348  imports  have 
increased  51  percent  since  1980  and  5  percent 
from  1983  to  1984.  The  12.535,000  dozens 
imported  in  1984  equalled  83  percent  of 
domestic  production. 

The  1984  import-to-production  ratio  for 
Category  348  is  the  highest  recorded  and  is 
three  percentage  points  higher  than  was 
recorded  in  1983. 

U.S.  Production 

Domestic  WGI  cotton  trouser  production 
was  15,191,000  dozens  in  1984.  In  contrast  to 
imports  which  increased  five  percent  that 
year.  U.S.  production  stagnated.  U.S. 
manufacturers  accounted  for  only  a  little  over 
half  of  the  Category  348  market  in  1984. 
Indicators  point  to  no  improvement  in  the 


U.S.  position  in  1985.  cuttings  of  women's 
slacks  were  down  atraut  six  percent  during 
January-April  1985. 

Import  Unit  Values  and  Domestic  Producers 
Price 

Seventy  percent  of  the  Category  348 
imports  from  Turkey  entered  under  TSUSA 
No.  383.4726— WGI  woven,  not  ornamented 
shorts:  and  23  percent  under  383.4761 — 
women's  wovea  not  ornamented  trousera. 
These  gannets  are  imported  at  landed,  duty- 
paid  values  t>elow  the  U.S.  pr9ducers  price 
for  comparable  items. 

[FR  Doc.  85-19485  Filed  8-14-85:  8:45  amj 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Fore* 

USAF  Scientific  Advisory  Board; 

Meeting 

August  6, 1985. 

The  USAF  Scientific  Advisory  Board's 
Electronic  System  Division  Advisory 
Group  will  meet  at  Hanscom  Air  Force 
Base.  Massachusetts  on  September  19 
and  20. 1985. 

The  purpose  of  the  meeting  %vill  be  to 
review  on-going  projects  in  the  field  of 
Cruise  Missile  Surveillance  and  Tactical 
Battle  Management.  The  meeting  will ' 
convene  from  8:30  a.m.  to  5:00  p.m.  on 
September  19  and  from  8:30  a.m.  to  12:00 
noon  on  September  20. 

The  meeting  concerns  matters  listed 
in  section  552b{c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  he 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 

Patsy  |.  Conner.  -t 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  8&-19414  Filed  8-14-«S:  8:45  am] 
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Senior  Executh^  Service; 
Performance  Review  BMtrds;  List  of 
Memliers 

Below  is  a  listing  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 

Secretariat 

Andrew  E.  Bilinski 
Durward  E.  Timmons 
Bernard  H.  Paiewonsky 

Air  Staff 

Robert  K.  Beacom 
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Huroid  W.  Sorensnn 
Robert  W.  ThomctI 
BG  Denis  M.  Brown 
EG  Gerald  C.  Scbwankl 

AFSC 

John  P.  Braily 
William  ].  Edwards 
Gary  M.  Grann 
Raymond  L  Haas 
Charles  H.  Hooper 
Raymond  L  Johnson 
Joseph  G.  La  Quanti 
johnny  M.  Rampy 
James  T.  Van  Kureo 
Horsl  R.  Wittman 
LG  William  E.  Thurman 
MG  Brien  D.  Ward 
BG  John  D.  SHnkard 
BG  Charles  P.  Winters 

AFLC 

MG  William  P.  Bowden 

Ot/^ois 

Nickolai  Charczenko 

David  Finkleman 

BG  Roy  M.  Goodwin 

Patsy ).  Cooaer. 

A  ir  Force  Federal  Register  Lioistm  Officer. 

[FR  Doc.  85-19415  Filed  8-14-85;  a-45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Application  Notice  for  Noncompeting 
Continuation  Awards  for  Fiscal  Year 
1986;  International  Research  and 
Studies  Program 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  International  Research  and 
Studies  Program  for  fiscal  year  (FY) 
1986. 

Authority  for  this  program  is 
contained  in  section  605(a)  of  Title  VI  of 
the  Higher  Education  Act  of  1965,  as 
amended  (20  U.S.C.  1125(a]). 

The  International  Research  and 
Studies  Program  provides  funds  to 
qualified  public  and  private  agencies, 
organizations,  institutions,  and 
individuals  to  conduct  research 
designed  to  improve  and  strengthen 
instruction  in  modem  foreign  languages, 
area  studies,  and  other  related  fields 
needed  to  provide  full  understanding  of 
the  places  in  which  those  languages  are 
commonly  used. 

Closing  dates  for  transmiUaJ  of 
applications:  To  be  assured  of 
consideration  for  funding,  an  applicaUon 
for  a  noncompeting  continuation  award 
should  be  mailed  or  hand  delivered  by 
February  21, 1986.  If  the  application  for  a 


noncompeting  continuation  award  is 
late,  the  Department  of  Education  may 
lack  sufHcient  time  to  review  it  with 
other  noncompeting  continuation 
applications  and  may  decline  to  accept 
it. 

Applications  delivered  by  moil:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  84.017B.  International 
Research  and  Studies  Program.  400 
Maryland  Avenue,  SW.,  Washington. 
DC  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  dale 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered ' 
postmark.  Or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  the  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  dass  mail. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Room  3633.  Regional  Office  Building  3, 
7th  and  D  Streets.  SW..  Washington.  DC 

The  Application  Control  Center  will 
accept  a  hand  delivered  application 
between  8:00  a  jn.  and  4:00  p.m. 
(Washington,  DC  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Eligible  applicants:  For  the 
International  Research  and  Studies 
Program  eligible  applicants  include 
public  and  private  agencies, 
organizations,  and  institutions  of  higher 
education  as  well  as  individuals. 

Available  funds:  The  Administration's 
budget  for  Hscal  year  1986  does  not 
request  an  appropriation  of  U.S.  dollars 
or  foreign  currencies  for  the 
International  Research  and  Studies 
Program.  However,  applications  are 
invited  for  noncompeting  continuation 
awards  to  allow  for  sufficient  time  to 
evaluate  them  and  complete  the  ^^nts 
process  prior  to  the  end  of  the  fiscal 


year,  should  the  Congress  appropriate 
funds  for  this  program. 

Application  forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  available  for  mailing  on 
September  13.  They  may  be  obtained  by 
writing  to  the  Center  for  International 
Education,  Office  of  Postsecondary 
Education.  U.S.  Department  of 
Education,  (Room  3923,  ROB-3),  Mail 
Stop  3308,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  program  information 
package  is  intended  to  aid  applicants 
applying  for  assistance  under  this 
competition.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  grantee 
performance  requirements  beyond  those 
specifically  imposed  under  the  statute 
and  regulations  governing  the 
competition. 

The  Secretary  urges  that  applicants 
not  submit  information  that  is  not 
requested. 

These  forms  are  approved  under  the 
Paperwork  Reduction  Act  of  1980. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1840-0068). 

Applicable  Regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
International  Research  and  Studies 
Program,  34  CFR  Parts  655  and  660. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Parts  74,  75,  77,  and  7a 

Further  Information:  For  further 
information  contact  Robert  R.  Dennis, 
Program  Manager,  International 
Research  and  Studies  Program,  Center 
for  International  Education.  (Room  3928, 
ROB-3).  400  Maryland  Avenue.  SW.. 
Washington,  DC  20202.  Telephone:  (202) 
245-9425. 

(20  U.S.C.  1125) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.017,  International  Research  and  Studies 
Program) 

Dated:  August  12, 1965 

C.  RooaM  Khaberliiig, 

Acting  Assistant  Secretary  for  Postsecondary 
Education.     ■ 

|FR  Doc.  85-19405  Filed  8-14-85:  8:45  am] 
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Application  Notice  for  New  Awards  for 
Fiscai  Year  1986;  Intemationai 
Research  and  Studies  Program 

Applications  are  invited  for  new 
awards  under  the  Intemationai 
Research  and  Studies  Program  for  fiscal 
year  (FY)  1986. 

Authority  for  this  program  is 
contained  in  section  605(a)  of  Title  VI  of 
the  Higher  Education  Act  of  1965,  as 
amended  (20  U.S.C.  1125(a)). 

The  Intemationai  Research  and 
Studies  Program  provides  funds  to 
qualified  public  and  private  agencies, 
organizations,  institutions,  and 
individuals  to  conduct  research 
designed  to  improve  and  strengthen 
instruction  in  modem  foreign  languages, 
area  studies,  and  other  related  fields 
needed  to  provide  full  understanding  of 
the  places  in  which  those  language  are 
commonly  used. 

Closing  dates  for  transmittal  of 
applications:  An  application  for  an 
award  must  be  mailed  or  hand  delivered 
by  November  4, 1985. 

Applications  Delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.017A,  Intemationai 
Research  and  Studies  Program,  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Seceretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  the  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  a  least  first  class  mail. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633,  Regional  Office  Building  3, 
7th  and  D  Streets.  SW.,  Washington,  DC 

The  Application  Control  Center  will 


accept  a  hand  delivered  application 
between  8:00  a.m.  and  4:00  p.m. 
(Washington,  DQ  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

Eligible  Applicants:  For  the 
Intemationai  Research  and  Studies 
Program  eligible  applicants  include 
public  and  private  agencies, 
organizations,  and  institutions  of  higher 
education  as  well  as  individuals. 

Program  Information:  Applications  for 
awards  will  be  evaluated  in  accordance 
with  the  selection  criteria  contained  in 
the  regulations  for  this  program  (34  CFR 
660.31  through  660.33  and  660.35).  New 
projects  may  be  proposed  for  a  period  of 
from  one  three  years.  An  applicant 
requesting  support  for  more  than  one 
year  must  provide  the  information 
required  in  34  CFR  75.117. 

Funding  Priorities:  The  regulations 
goveming  the  Intemationai  Research 
and  Studies  Program  (34  CFR  660.34) 
provide  for  the  establishment  of  funding 
priorities  by  the  Secretary  in  any  given 
year.  For  FY  1988,  the  Secretary  has 
established  funding  priorties  for  new 
awards  for  research.  These  priorities 
will  be  applied  in  accordance  with  the 
provisions  of  34  CFR  75.105{c)(2)(ii)  and 
are  in  the  following  areas: 

(1)  The  use  computers  for  improving 
foreign  language  instruction. 

(2)  Foreign  language  acquisition. 

(3)  Improved  teaching  methodologies 
for  foreign  languages. 

(4)  Foreign  language  proficiency 
testing. 

(5)  Instmctional  materials 
development  for  uncommonly  taught 
languages. 

In  preparing  an  application  in  the  area 
of  instructional  materials  development 
for  uncommonly  taught  languages, 
applicants  for  new  awards  should 
consult  the  report,  A  Survey  of  Material 
Development  Needs  in  the  Less 
Commonly  Taught  Languages  in  the 
United  States,  published  by  the  Center 
for  Applied  Linguistics,  1118  22nd  Street, 
NW..  Washington,  DC  20037.  Telephone: 
(202)  429-9292.  The  Secretary  consults 
this  report  in  determining  priorities  for 
instructional  materials  development  for 
uncommonly  taught  languages.  The 
report  is  also  available  through  the 
Educational  Resources  Information 
Clearinghouse  (ERIC).  Telephone:  (202)  • 
254-7934. 

Available  funds:  The  Administration's 
budget  for  fiscal  year  1986  does  not 
request  an  appropriation  of  U.S.  dollars 
or  foreign  currencies  for  the 
Intemationai  Research  and  Studies 
Program.  However,  applications  are 
invited  to  allow  for  sufficient  time  to 


evaluate  them  and  complete  the  grants 
process  prior  to  the  end  of  the  fiscal 
year,  should  the  Congress  appropriate 
funds  for  this  program. 

Application  forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  available  for  mailing  on 
September  13.  They  may  be  obtained  by 
writing  to  the  Center  for  Intemationai 
Education,  Office  of  Post-secondary 
Education.  U.S.  Department  of 
Education,  (Room  3923,  ROB-3).  Mad 
Stop  3308,  400  Marjland  Avenue.  SW- 
Washington.  DC  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  program  information 
package  is  intended  to  aid  applicants 
applying  for  assistance  under  this 
competition.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  grantee 
performance  requirements  beyond  those 
specifically  imposed  under  the  statute 
and  regulations  goveming  the 
competition. 

The  Secretary  urges  that  applicants 
not  submit  information  that  is  not 
requested. 

These  forms  are  approved  under  the 
Paperwork  Reduction  Act  of  1980. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Numt>er  184O-0068.) 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 

following: 

(a)  Regulations  goveming  the 
Intemationai  Research  and  Studies 
Program,  34  CFR  Parts  655  and  660. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  Parts  74,  75.  77.  and  78. 

Further  information:  For  further 
information  contact  Robert  R.  Dennis. 
Program  Manager,  Intemationai 
Research  and  Studies  Program.  Center 
for  Intemationai  Education.  (Room  3928. 
ROB-3).  400  Maryland  Avenue.  SW.. 
Washington.  DC  20202.  Telephone:  (202) 
245-9425. 

(20  U.S.C.  1125) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.017,  Intemationai  Research  and  Studies 

Fh-ogram) 

Dated:  August  12. 1985. 

William  {.  Bennett. 

Secretary  of  Education. 

[FR  Doc.  85-19406  Filed  8-14-85:  &45  am) 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

(Docket  No.  ERA-FC-f5-020;  OfP  Case  No. 
67044-9282-20-24] 

Powerplant  and  Industrial  Fuel  Use 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notion  of  Acceptance  of 
Petition  for  Exemption  and  Availability 
of  Certification  by  University 
Cogeneration.  Lie. 

summary:  On  July  8, 1985,  University 
Coge.ieration.  Inc.  (UCI).  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  proposed 
cogeneration  facility  to  be  located  in  the 
Little  Signal  F!ilis.  3.3  miles  south  of  the 
city  of  Taft  in  the  western  valley  of  Kern 
County.  California,  from  the  prohibitions 
of  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8310  e!  seq.]  ("FUA  '  or  "the 
Act  ■).  Title  Ilof  FUA  prohibits  both  the 
use  of  {»etroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
powerplant  and  the  construction  of  any 
such  facility  without  the  capability  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
ciiteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500.  501  and  503.  Final  rules  governing 
the  cogeneration  exemption  weie 
revised  on  June  25, 1982  (47  FR  29209, 
July  6. 1982),  and  are  found  at  10  CFR 
503.37. 

The  proposed  powerplj  at  for  which 
the  petition  was  filed  is  to  consist  of  one 
General  El6»ctric  Frame  6  turbine 
generator  rated  ai  38,700  kVV.  The  firing 
rate  for  the  tuibiue  would  be 
approximately  423  MMBtu  per  hour 
(LHV).  The  turbine  would  be  fueled  by 
natural  gas.  The  gross  generating 
capacity  wouitl  be  38.7  MVV  peak.  All 
electrical  power  used  by  the 
cogeneration  facilities  would  be 
generated  by  the  facility.  The  average 
net  generating  capability  would  be  36.7 
MW.  Steam  would  be  generated  from 
the  exhaust  he^t  of  the  gas  turbine  in  a 
Heat  Recovery  Steam  Generator 
(HRSG).  The  HRSG  would  generate  a 
maximum  of  350.000  pounds  of  steam 
per  hour. 

The  project  will  exceed  the  heat  input 
threshold  and  is  expected  to  sell  more 
than  30  percent  of  the  net  annual 
electrical  power  to  Pacific  Gas  and 
Electric  Company  (PC&E).  causing  the 
new  cogeneration  facility  to  be 
classified  as  a  powerplant  under  FUA. 


ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 

SUPPLEMENTARY  INFORMATtON  section 
below. 

As  provided  for  in  section  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  conunents  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  are 
available  upon  request  at:  Department 
of  Energy,  Freedom  of  Information 
Reading  Room,  1000  Independence 
Avenue,  SW,  Washington.  DC  20585, 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons,  therefore,  would 
be  published  in  the  Fedral  Register. 

DATES:  Written  conmients  are  due  on  or 
before  September  30. 1985.  A  request  for 
a  public  hearing  must  be  made  within 
this  same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs, 
Room  GA-007.  Forrestal  Building,  1000 
Independence  Avenue.  SW. 
Washington,  DC  20585. 

Docket  No.  ERA-FC-65-020  should  be 
printed  on  the  outside  of  the  enevlope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT 

John  Boyd,  Office  of  Fuels  Piograms, 
Economic  Regulatory  Administration. 
1000  Independence  Avenue.  SW.. 
Room  GA-045,  Washington.  DC  20585. 
Telephone  (202)  252-4523 

Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  5A- 
113. 1000  Independence  Avenue,  SW, 
Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  UCI 

proposes  to  construct  and  operate  a 
cogeneration  facility  in  Little  Signal 
Hills.  Kern  County.  California.  The 
facility  will  generate  electrical  power  for 
sale  to  PG&E  and  generate  steam  that 


would  be  piped  to  the  producing  oil  well 
fields  of  the  Berry  Holding  Company  for 
the  enhanced  tertiary  recovery  of  oiL 
The  facility  will  consist  of  a  combustion 
turbine  generator  system,  which  would 
utilize  a  closed  circuit  cooling  system 
with  a  supplementary  firing  system  to 
heat  exhaust  gases  to  increase  the 
amount  of  steam  produced. 

The  cogeneration  facility  is  classified 
as  an  electric  power  plant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  11  of  FUA.  In 
accordance  with  the  requirements  of 
§  503.37(a)(1).  UCI  has  certified  to  ERA 
that: 

1.  The  gas  to  be  consumed  by  the 
subject  cogeneration  unit  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the  unit, 
pursuant  to  the  mcthodoloty  for 
calculating  such  savings  set  forth  in  10 
CFR  503.37(b):  and 

2.  The  use  of  mixture  of  oil  and  gas 
and  coal  or  an  alternative  fuel  for  the 
cogeneration  unit  is  not  economically  or 
technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  S  503.37(c)  (and  in 
addition  to  the  certification  discussed 
above),  UCI  has  included  as  part  of  the 
petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above:  and 

2.  An  environmental  impact  analysis 
as  required  under  10  CFR  5603.13. 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations.  40  CFR  Part  1500  et  seq^- 
and  DOE's  Guidelines  implementii\g 
those  regulations,  published  at  45  FR 
20694.  March  28. 1980.  NEPA  compliance 
may  involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 

(2)  and  Environinental  Assessment;  or 

(3)  a  memorandum  to  the  file  finding 
that  the  grant  of  the  requested 
exemption  would  not  be  considered  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  environment. 
If  an  EIS  is  determined  to  be  required. 
ERA  will  publish  a  Notice  of  Intent  to 
prepare  an  EIS  in  the  Federal  Register  as 
soon  as  practicable.  No  final  action  will 
be  taken  on  the  exemption  petition  until 
ERA'S  .NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  nut  constitute  a  determination  that 
UCI  is  entitled  to  the  exemption 
reque.sted.  That  determination  will  be 
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liiised  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  WMshin^tcm.  DC.  Auj-usl  H.  t«C. 
Kobert  L.  Davies, 

Direclur.  Ccml  and  Elect  riiily  Division.  Offi<i' 
of  Fuels  Prufimms.  Economic  Rff^nlalory 
Adwinistrotion. 

IJR  Doc.  85-19407  FiUtd  B-14-eS:  8:45«inj 

B4U.ING  COOC  MSA-OI-M 


Issuance  of  Proposed  Remedial  Order 
to  ttie  Thrtftway  Co.  and  Opportunity 
for  Objection 

Pursuant  to  10  CFR  205.192(c).  the 
Fconomic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to  the 
Thriftway  Company  (Thriftway).  This 
Proposed  Remedial  Order  charges 
Thriftway  with  unlawful  receipt  of 
8670,923,  exclusive  of  interest,  in  small 
refiner  bias  entitlements  arising  from 
Thriftway's  improper  reporting  in 
December  1976  and  January  19/7  of 
361.743  barrels  of  crude  oil  refined 
pursuant  to  processing  agreements  with 
another  refiner. 

A  copy  of  the  Proposed  Remedial 
Order,  with  Confidential  information 
deleted,  may  be  obtained  from  the 
P'reedom  of  Information  Public  Reading 
Room  (Rm.  1F^190).  U.S  Department  of 
Energy.  1000  Independence  Avenue  SW., 
Washington.  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  notice  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals.  U.S. 
Department  of  Energy.  Room  6F-055. 
1000  Independence  Avenue  SW.. 
Washington,  DC  20585.  in  accordance 
with  10  CFR  205.193.  Failure  to  file  a 
Notice  of  Objection  shall  be  deemed  to 
be  an  admission  of  the  findings  of  fact 
and  conclusions  of  law  stated  in  the 
proposed  order.  If  a  Notice  of  Objection 
is  not  filed  in  accordance  with  §  205.193. 
the  proposed  order  may  be  issued  as  a 
final  Remedial  Order  by  the  Office  of 
Hearings  and  Appeals. 

Issued  in  Washington.  D.C..  on  the  26th  day 
of  July.  1985. 

AvTom  Landesman, 

Director.  Office  of  Enforoemenl  Programs. 
Economic  Regulatory  Administration. 

(PR  Doc.  85-19408  Filed  8-14-85:  8:45  am) 
BILLING  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

I  Docket  Nos.  ER«5-«60-000.  et  al.  I 

Electric  Rate  and  Corporate 
Regulation  Filings;  Georgia  Power  Co.. 
etal. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Georgia  Power  Company 

|U(K  ket  No.  ERHo-6eO-0(iri| 
August  7.  1985. 

Take  notice  that  Georgia  Power 
Company  (■•Geoi:gia  Power"),  on  August 
1.  19Ho,  tendered  for  filng  proposed 
changes  in  its  FERC  Electric  Tariff. 
Origional  Volume  No.  1  (full 
requirements  service).  Based  on  the 
twelve-month  period  ending  July  31. 
1986.  the  proposed  changes  would 
increase  revenues  from  jurisdictional 
full  requirements  service  by  $229,000. 
The  filing  contains  proposed  Rate 
Schedule  FR-5  which  would  replace 
Rate  Schedule  FR-4  (full  requirements) 
Georgia  Power  has  stated  an  effective 
date  of  September  30. 1985  for  the 
changes.  Georgia  Power  has  designed 
rates  which  will  produce  the  FR-5 
increase  in  two  steps  (Level  A— 8210,000 
and  Level  B — an  additional  $19,000).  The 
Company  requests  that  it  be  peritted  to 
withdraw  its  Level  A  rates  as  of  the  date 
its  Level  B  rates  are  permitted  to 
become  effective. 

Georgia  Power  asserts  that  its  costs 
have  escalated  steadily  since  the  filing 
of  its  ^-4  rates,  resulting  in  a  large 
increase  in  the  revenue  required  from 
wholesale  service.  The  data  submitted 
with  Georgia  Power's  filing  allegedly 
demonstrate  that  FR-4  rates  do  not 
provide  a  fair  return  on  Georgia  Power's 
wholesale  service. 

Geortia  Power  states  that  copies  of 
the  filing  ere  served  upon  all  of  its 
jurisdictional  customers. 

Comment  date:  August  21, 1985.in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER-85-654-000| 
August  7, 1985. 

Take  notice  that  on  July  30, 1985. 
Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  filing  proposed 
changes  in  its  rate  schedule  FPC  No.  53 
for  service  to  the  City  and  County  of  San 
Francisco  (San  Francisco,  or  the  City). 
The  proposed  adjustments  are  based  on 
settlements  reached  among  PGandE. 
San  Francisco,  the  Modesto  Irrigation 
District  (MID)  and  the  Turlock  Irrigation 
District  (TID). 


The  filing  proposes  incrc-ases  in  thi- 
support  charge  for  supplemental  p«.A<-! 
s<;r\ice  and  proposes  the 
implementation  of  wheeling 
transmission  rates  which  wen- 
pnjviously  filed  with  theCalifortii« 
r»ublic  Utilities  Commission.  The- 
propsed  change  in  the  rate  for 
Supplemental  Power  would  in<.rcas«- 
revenues  by  a  total  of  S7.320.rt  10  p«T 
year. 

PGandF.  MID.  TID.  and  San  Fninrisfj. 
have  requested  a  waiver  of  the  Wl  day 
notice  period  required  by  §  35.:<  of  the 
Commission's  Regulations.  The 
proposed  effective  date  for  the  prx>5M.Md 
rate  schedules  changes  contoineii,  in 
these  agreements  is  July  1.  1985. 

Copies  of  this  filng  were  served  upon 
the  affected  customer,  the  .Modesto 
Irrigation  District,  the  Turlock  Irrigalmit 
District,  .\.  I.  Industries.  Inc..  and  the 
California  Public  Utilities  Commission. 

Comment  date:  August  21.  19B.S.  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Hampshire 

|Dt»<;kiM  \o.  KKaS-6o5-<KIU| 
Augu.st  7.  1985. 

Please  lake  notice  that  on  July  30.  l**.s 
Public  Se.-^'ice  Company  of  New 
Hampshire  ("PSNH")  filed  rate  sch«luh- 
supplements  or  revisions  revising 
PSNHs  fuel  adjustment  clause  to 
implement  the  Commission's  policy  ol 
treatng  fuel  cost  savings  resulting  frT>ni 
the  generation  of  test  power  as  a 
reduction  in  plant  investment  rather 
than  as  a  reduction  in  fuel  costs  to  be 
fiowed  through  currently  under  the  fuel    . 
adjustment  clause.  Pennsvlvaitio  Pof.'cr 
Flight  Company  CPPfL^  Docket  N'os 
ER82-493-000  and  ER82-494-000. 
Opinion  No.  176.  23  F.E.RC. f 6.395  (June 
22. 1983}.  PSNH  requests  that  this  filing 
be  made  effective  November  26. 1964 
when  PS.NH  began  to  generate  coal-fired 
test  energy  at  its  Schiller  station  in 
Portsmouth,  New  Hampshire. 

PSNH  was  ordered  by  the  .\ev\ 
Hampshire  Public  Utilities  Commission 
in  Order  No.  14.131  dated  March  17  intJii 
in  Docket  No.  DE  79-141  to  convert 
Units  4.  5  and  6  at  Schiller  Station  fmrn 
oil-burning  to  coal-burning  units.  The 
units  have  capacities  of  appro.\imateIy 
45  to  50  megawatts.  Subsequent  to  their 
conversion,  but  prior  to  the  date  of 
commercial  operation,  each  unit 
produced  energy  while  undergoing  test 
operations.  The  following  table  show 
the  date  when  each  unit  began 
producing  test  energy  and  the  dale  when 
it  began  conunercial  operation: 
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During  the  months  when  the  Schiller 
units  were  generating  test  energy,  PSNH 
calculated  its  wholesale  fuel  adjustment, 
in  accordance  with  the  PP&L  policy,  as 
if  that  energy  were  not  available.  PSNH 
only  recently  discovered  that  a  filing  is 
necessary  to  implement  this  treatment. 

The  filing  consists  of  supplements  and 
revisions  to  the  following  rate 
schedules: 


Customsr 

FUteK^e(Me 

FERC  No  24 

AaMand.  Ne«  Hanipsrwa. 

FERC  No.  28. 

New       hatnpton.       Now 

FERC  No  29. 

Haninpstw*.  ViMage  Pre- 

caict 

EMtwS  Hwiplon  Electric 

FERC  No  35. 

Co. 

New    Hwnpslwe    Electhc 

FERC  N04  SO  and  71. 

Cooperative,  inc. 

Town  ot  WoWel)oro,  New 

FERC  No.  72. 

Hempstwe. 

Otoans  UaMea  Co...- 

FERCNa  110. 

The  rate  schedules  listed  above  have 
been  revised  in  the  present  filing  to 
provide  for  two  adjustments  to  current 
period  fuel  costs  which  PSNH  made 
during  the  months  when  it  was 
generating  test  energy  at  the  Schiller 
station:  (1)  The  actual  current  period 
fuel  costs  were  reduced  to  eliminate  fuel 
costs  incurred  to  generate  test  energy 
and  (2)  the  current  period  fuel  costs  as 
so  adjusted  were  increased  by  the  fair 
value  of  the  test  energy:  i.e..  they  were 
increased  to  the  same  level  of  fuel  costs 
that  PSNH  would  have  incurred  if  the 
test  energy  had  not  been  available  and 
PSNH  had  had  to  rely  on  higher  cost 
sources  of  energy. 

The  net  effect  of  the  two  adjustments 
was  to  increase  current  period  fuel  costs 
allocable  to  wholesale  service  by 
S43.296. 

PSNH's  accounting  entries  have  the 
effect  of  reducing  the  investment  in  the 
Schiller  station  included  in  PSNH's 
wholesale  rate  base  by  the  net  increase 
in  current  period  fuel  costs  resulting 
fi-om  the  two  adjustments.  The  effect  of 
this  filing  and  the  associated  accounting 
and  ratemaking  is  to  permit  PSNH  to 
retain  the  fuel  costs  savings  resulting 
from  test  generation  at  each  converted 
unit  until  the  date  of  commercial 
operation  and  to  return  those  savings  to 
ratepayers  over  the  service  life  of  that 
unit. 

PSNH  requests  waiver  of  the  fuel 
clause  regulations  and  the  60-day  notice 


requirement  in  order  to  permit  this  filing 
to  become  effective  November  26, 1984. 
Since  the  filing  conforms  with  PPfrL 
policy  and  will  have  a  minimal  impact 
on  wholesale  customers  PSNH  believes 
that  good  cause  exists  to  grant  these 
requests  for  waiver. 

PSNH  has  served  each  affected 
wholesale  customer  and  pertinent  state 
commissions  with  copies  of  its  filing. 

Comments  date:  August  21, 1985,  in 
accordailce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Company-Services,  Inc. 

August  7. 1985. 

(Docket  No.  ER85-661-000] 

Take  notice  that  on  August  1, 1985, 
Southern  Company  Services,  Inc.  on 
behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company  and  Mississippi  Power 
Company  ("Southern  Companies"), 
tendered  for  filing  Ser\'ice  Schedule  R  to 
an  interchange  contract  between  Florida 
Power  &  Light  Company  ("FPL")  and 
Sothem  Companies. 

Service  Schedule  R  provides  for  non- 
firm  energy  sales  from  Southern 
Companies  to  FPL  and  allows  FPL  to 
purchase  such  energy  in  substitution  for 
energy  under  a  unit  power  sales 
agreement  among  the  parties.  The  price 
of  energy  under  Service  Schedule  R  will 
be  at  the  incremental  cost  of  Southern 
Companies.  Southern  Companies  and 
FPL  request  that  the  new  service 
Schedule  be  allowed  to  become 
effective  on  August  2, 1985. 

Comment  date:  August  21. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Company  Services.  Inc. 

August  7. 1985. 

(Docket  No.  ER85-662-000] 

Take  notice  that  on  August  1, 1985, 
Souther  Company  Services,  Inc.  on 
behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company  and  Mississippi  Power 
Company  ("Southern  Companies"), 
tendered  for  filing  service  Schedule  R  to 
an  interchange  contract  between 
Jacksonville  Electric  Authority  ("JEA") 
and  Southern  Companies. 

Service  Schedule  R  provides  for  non- 
firm  energy  sales  from  Southern 
Companies  to  )EA  and  allows  )EA  to 
purchase  such  energy  in  substitution  for 
energy  under  a  unit  power  sales 
agreement  among  the  parties.  The  price 
of  energy  under  Service  Schedule  R  will 
be  at  the  incremental  cost  of  Southern 
Companies.  Southern  Companies  and 
JEA  request  that  the  new  service 
Schedule  be  allowed  to  become 
effective  on  August  2, 1985. 


Comment  date:  August  21, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Electric  Power 
Company 

August  7. 1985. 

[Docket  No.  ERS5-40fr-002] 

Take  notice  that  on  July  29, 1985, 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  for  filing,  in 
accordance  with  the  Commission's  order 
of  June  28, 1985,  a  revised  set  of  the  cost 
of  service  formulas  to  be  attached  to 
and  incorporated  in  the  Transmission 
Service  Agreement  between  SWEF*CO 
and  the  Oklahoma  Municipal  Power 
Authority  (OMPA)  originally  filed  in 
these  proceedings. 

SWEPCO  also  filed  a  Request  for 
Rehearing  of  the  Commission's  June  28, 
1985  order,  asking  that  the  Commission 
enter  an  order  on  the  revised  formulas 
submitted  herewith  pursuant  to 
Commission  order  to  become  effective 
May  1, 1985,  without  suspension. 

Comment  date:  August  21, 1985,  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

7.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No.  ER85-«57-000J 
August  7, 1985. 

Take  notice  that  on  July  31, 1985, 
Vermont  Electric  Power  Company.  Inc. 
("VELCO"),  tendered  for  filing  a  rate 
schedule  for  service  to  the  State  of 
Vermont  ("Vermont"),  acting  through 
the  Vermont  Department  of  Public 
Service,  for  the  transmission  of  power 
and  associated  energy  recently  acquired 
by  Vermont  from  the  New  York  Power 
Authority  ("NYPA").  The  proposed  rate 
schedule  would  supersede  Supplement 
No.  5  to  FERC  Rate  Schedule  1.  under 
which  the  NYPA  purchase  is  currently 
transmitted. 

The  proposed  rate  schedule  would  not 
increase  transmission  rates  above  the 
level  charged  in  the  superseded 
schedule.  VELCO  proposes  that  the 
transmission  rate  schedule  become 
effective  on  October  1, 1985,  the  day 
after  the  requested  effective  date  of 
VELCO's  notice  of  cancellation  of 
Supplement  No.  5.  Such  notice  of 
cancellation  is  filed  in  a  separate  docket 
simultaneously  with  the  filing  herein. 

VELCO  states  that  it  has  served  the 
filing  upon  the  Vermont  Public  Service 
Board  and  the  Vermont  Department  of 
Public  Service. 

Comment  date:  August  21, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Vennont  Electric  Power  Company. 
Inc. 

(Docket  Na  ER85-6S6-000J 
August  7, 1985. 

Take  notice  that  on  July  31. 1985. 
Vennont  Electric  Power  Company.  Inc. 
(VELCO)  tendered  for  filing  a  notice  of 
proposed  cancellation  of  FERC  Rate 
Schedule  1  and  Supplement  No.  5  to 
FERC  Rate  Schedule  1. 

VELCO  requests  that  the  notice  of 
cancellation  be  permitted  to  become 
effective  as  of  end-of-day  September  30. 
1985. 

VELCO  states  that  it  has  served  the 
filing  upon  the  Vermont  Public  Service 
Board  and  the  Vermont  Department  of 
Public  Service. 

Comment  date:  August  21. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

t.  0|letiiorpe  Power  Company  v.  George 
Power  Company 

IDnrkH  No.  ELBS-«0-O00| 
Au||>iBt  *.  ISSS. 

«  notice  that  on  July  26. 19B5. 
^ijjtfthorpe  Power  Corporation 
(UfrlethorpeJ  submitted  for  filing  its 
complaint  against  Georgia  Power 
Company  (Georgia)  pursuant  to  Rule  206 
of  the  Commission's  Rules  of  Practice 
and  Procedure  and  section  206(a)  of  the 
Federal  Power  Act. 

Oglethorpe  requests  that  the 
Commission: 

(1)  Initiate  an  investigation  into  the 
reasonableness  and  justness  of  the  rates 
contained  in  the  Georgia  Power  PR 
Tariff- 

(2)  set  a  hearing  on  the  Georgia  Power 


PR  Tariff  rates  and  require  Georgia 
Power  to  show  why  these  rates  are  not 
unjust  and  unreasonable: 

(3)  establish  lower,  just  and 
reasonable  rates  for  partial 
requirements  customers  of  Georgia 
Power;  and 

(4)  grant  such  other  and  further  relief 
as  the  Commission  finds  appropriate  in 
this  matter. 

Comment  date:  September  3. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  shouJd  file, 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  on  or  before  the  comment  date. 
Comments  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken.  Copies  of 

this  filing  are  on  file  with  the 

Commission  and  are  available  /or  public 

inspection. 

Kenneth  F.  Piuint>. 

Secrelary: 

jFR  Doc.  85-19380  Filed  8-14-85;  8:45  am] 

BHJJNG  CODE  C717-01-* 


I  Project  No.  2644-001  et  aL) 

Availability  of  Environmental 
Assessment  and  Rndbtg  of  no 
Significant  impact;  Bowerstock  1 
Power  Co.  et  ai. 


August  a  1985 

In  the  matter  of. 

Oowerstock  Mills  and 
Power  Co. 

Sterlinfi  Enterprises.  Inc. 

Iowa  F.lectrjc  Light  and 
Power  Company. 

Cregory  B.  and  Pernina  P. 
Ryan. 

Wayne  |.  Summers 

Paterson  Municipal  Utilities 
Autfaorily  and  Great  Falls 
Hydroeteclric  Co. 

Beaver  Falls  Municipal  Au- 
thority. 

Tehama  County  Pood  Con- 
trol aitd  Water  Conaervk- 
lion  OistrirL 


Pruiecl  .\a  ab44-nn 

Proieo  No.  ain4-fiaa 
Profeci  \u  sasMna 

IVojecl  No.K«^-«li 

Proiect  No.  SrjSMUa 
Prefect  \a  2S14-am. 


Proieci  Na  MSl-aiO. 

Proicci  No.  ssso-em. 


in  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions]  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


2644-001. 


0014-000.. 
6364-000  _ 


8704-000. 
6739-000. 


2814-004.... 


34S1-003. 


ProiactNa 


Exemptions 


Ucanses 


Project 


Kansas  River.. 


Slack  Dam 

Anamosa  0am.. 

Nichols  Gap 


-.  Spring  Valley  "T"., 


-.- _..  Great  Falls 

— T6»«r»setx)  Dam ... 

S3SO-001 _. Sootf^fox  Battle 

Creelt. 


State 


Nearest  Mmi 


KS     Kansaa  River. 


HVoM 


iatwenoaL. 


VT 

Black  -River 

Wapsipinicon  River . 

to  Nichols  Branch. 
UrMiamed  stream, 
Mwtaryto 
Campbell  Creek. 

Passaic  River — _. 

South  Fork  Battle 
Creak. 

.  SpnngTield ..„ — ...„ 

-  Anamoaa   

lA. 

OR 

CA 

Eagle  Point 

CoMax _. 



NJ 
PA 

Paierson   .._ _. 

New  Brigltton 

CA 

Uinaral...  „ 

and  Pomm  Oom- 


Emaipnsaa.  mc 
kMM  eiaciric  LigMand  Pmer  Cvn- 


Gregory  a  A  neman  P.  Ryan. 
J.'. 


and  Gia«  Fals  HydRwtscav  Co 
Beanar  Fias  Uuniciptf  Aunorty 
Tahan*  Coann  Ftood  Oumct  m> 


Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analysis 
of  the  above  actions  as  set  forth  in  the 
EA's.  the  Commission's  staff  concludes 


that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore, 
environmental  impact  statements  will 
not  be  prepared. 


Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information.  Room  lOOa  825 
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North  Capitol  Street.  NE..  Washington. 

DC.  20426. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  85-19382  Filed  8-14-«6:  8:45  am) 

WLUMG  CODE  triT-Ot-M 

[Docket  No.  TA85-15-20-000  «  001] 

Proposed  Changes  in  FERC  Gas  Tariff; 
Algonquin  Gas  Transmission  Co. 

August  a  1985. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ('Algonquin 
Gas")  on  August  2, 1985  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1. 

Alternate  Eighth  Revised  Sheet  No.  201 
Third  Revised  Sheet  No.  241 
Third  Revised  Sheet  No.  311 
Ninth  Ren  ised  Sheet  No.  201 

Algonquin  Gas  states  that  such  tariff 
sheets  are  being  filed  to  reflect  the  effect 
of  Te.\as  Eastern  Transmission 
Corporation's  ("Texas  Eastern")  July  31. 
1985  filing  in  compliance  with  the 
Commission's  Order  on  Rehearing 
issued  July  12. 1985  in  Docket  Nos. 
RP83-35.  et  al.  Such  Order  requires 
Texas  Eastern  to  implement  a  modified 
fixed  variable  rate  design,  including 
allocation  of  demand  costs  based  on 
demand  cost  determinants  reflecting 
both  the  peak  and  annual  consumption. 

Algonquin  Gas  requests  that  the 
Commission  accept  Alternate  Eighth 
Revised  Sheet  No.  201.  Third  Revised 
Sheet  .No.  241.  and  Third  Revised  Sheet 
No.  311  to  be  effective  August  1. 1985  to 
coincide  with  the  proposed  effective 
date  of  Texas  Eastern's  rate  change;  and 
to  accept  Ninth  Revised  Sheet  No.  201  to 
be  effective  September  1. 1985  which  is 
the  effective  date  of  Algonquin  Gas" 
amortizing  adjustment. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protest 
should  be  filed  on  or  before  August  16, 
1985.  Protest  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  protestanfs  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

jFR  Doc.  85-19384  Filed  8-14-85:  8:45  am) 

MLLNIG  CODE  6717-01-41 

(Docket  No.  RP82-75-009) 

Compliance  Filing;  Arkia  Energy 
Resources,  a  Division  of  Arfcia,  inc. 

August  8, 1985. 

Take  notice  that  on  July  26, 1985, 
Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc.  (AER)  tendered  for  filing 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  Rate 
Schedule  G-2  and  Original  Volume  No. 
3.  Rate  Schedule  X-26  to  comply  with 
Article  V  of  the  Stipulation  and 
Agreement  accepted  by  the  Commission 
on  February  17. 1983  and  Commission 
Opinion  No.  235.  issued  Jime  18. 1985. 
AER  States  that  these  proposed  revised 
tariff  sheets  are  being  filed  only  to  be 
effective  in  accordance  with  their  terms 
during  the  locked-in  period  from  June  1, 
1982  through  January  31. 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  19, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-19385  Filed  8-14-85;  8:45  am) 

BlLLmC  CODE  6717-01-M 

(Docket  No.  RP85-17»-000] 

Petition  of  Consolidated  Gas 
Transmission  Corporation  for 
Authority  to  Institute  Direct  Billing 
Procedure  for  Retroactive  Order  No. 
94  Payments;  Consolidated  Gas 
Transmission  Corp. 

August  a.  1985. 

Take  notice  that  on  August  1, 1985. 
Consolidated  Gas  Transmission 
Corporation  (Consolidated)  filed  a 
Petition  for  Authority  to  Institute  Direct 
Billing  Procedure  for  Retroactive  Order 


No.  94  Payments.  Consolidated  states 
that  it  seeks  authorization  to  bill 
customers  directly  for  retroactive  Order 
No.  94  costs  because  of  what  it  states 
are  inequities  and  undesirable  marlcet 
distortions  inherent  in  recovering  such 
costs  through  purchased  gas  adjustment 
(PGA)  filings.  As  is  more  fully  explained 
in  the  filing.  Consolidated  proposes  to 
allocate  retroactive  Order  No.  94  costs 
based  upon  each  customer's  share  of 
Consolidated's  total  sales  for  the 
production  period  over  which  the  Order 
No.  94  obligation  arose  and  to  directly 
bill  the  resulting  amounts,  including  paid 
and  accrued  interest.  Consolidated 
states  that  its  direct  billing  proposal  will 
most  closely  approximate  the  cost 
assignment  that  would  have  occured 
had  the  payments  been  made  at  the 
same  time  as  the  gas  purchases  to  which 
they  relate. 

Consolidated  requests  waiver  of  the 
Commission's  regulations  and  of  its 
PGA  clause,  section  12  of  the  General 
Terms  and  Conditions  of  its  tariff,  to 
permit  the  direct  billing  procedure. 

Consolidated  states  that  it  has  served 
a  copy  of  the  Petition  on  its  customers, 
interested  state  commissions  and  others. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  18, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-19386  Filed  8-14-85;  8:45  am] 

BILUNQ  CODE  e717-01-«l 


[Docket  Nos.  TA85-3-22-000  and  TA8&-3- 
22-001] 

Proposed  Changes  in  FERC  Gas  Tariff; 
Consolidated  Gas  Transmission  Corp. 

August  8. 1985. 

Take  notice  that  Consolidated  Gas 
Transmission  Corporation 
(Consolidated)  on  August  1, 1985,  filed 
revised  tariff  sheets  pursuant  to  sections 
12  (PGA  Clause).  12A  (Incremental 
Pricing  Surcharges),  and  13  (Research, 
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Development  and  Demonstration  Cost 
Adjustment)  of  the  General  Terms  and 
Conditions  of  its  tariff.  The  revisions, 
shown  on  Sixth  Revised  Sheet  No.  31. 
provide  for  Consolidated's  semiannual 
PGA  to  be  effective  September  1, 1985. 
Consolidated  has  included  in  its  filing: 

(a)  Rate  changes  from  pipeline 
suppliers  in  the  amount  of  $29.9  million; 

(b)  Rate  changes  from  producer 
suppliers  in  the  amount  of  $0.6  million: 

(c)  A  surcharge  of  2.5  cents  per 
dekatherm  to  recoup  amounts 
accumulated  in  account  191, 
Unrecovered  Purchased  Gas  Costs. 

(d)  A  refund  credit  of  12.11  cents  per 
dekatherm  to  flow  through  supplier 
refunds. 

Concurrently  with  these  PGA  changes. 
Consolidated  also  includes  a  separately 
stated  rate  surcharge  to  recover  its 
funding  of  take-or-pay  payments  made 
by  Tennessee  Gas  Pipeline  Company 
under  the  procedures  approved  in  the 
Commission's  order  issued  on  April  16, 
1985,  in  Columbia  Gas  Transmission 
Corporation  v.  Tennessee  Gas  Pipeline 
Company,  et  al.  in  Docket  Nos.  RP83-8, 
et  al.  The  take-or-pay  surcharge  is 
O.lOc/Dt. 

Copies  of  the  filing  were  served  upon 
Consolidated's  jurisdictional  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16, 
1985.  Protests  will  be  considered  by  the 
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Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  85-19387  Filed  8-14-85:  8:45  am) 

BILLING  CODE  6717-01-M 


(Docket  Nos.  ST80-78-004,  et  al.) 

Extension  Reports;  Dettii  Gas  Pipeline 
Corp.,  et  al. 

August  8. 1985. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
sales  may  continue  for  an  additional 
term  if  the  Commission  does  not  act  to 
disapprove  or  modify  the  proposed 
extension  during  the  90  days  preceding 
the  effective  date  of  the  requested 
extension. 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 


OochelNo. 


ST80-78- 

004 
5782-17- 

002 
8182-20- 

002 
STe2-22- 

002 
ST82-28- 

002 
STB2-41- 

002 
ST82-42- 

002 
ST82-49- 

002 
ST83-643- 

001  ' 
ST84-7-001 
ST84-41- 

001 
ST84-47- 

001 
ST84-Sa- 

001 
ST84-60- 

001 
ST84-63- 

001 


transportation  by  an  interstate  pipeline 
which  is  extended  under  §  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
§  284.125.  A  "D  "  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
§  284.146.  A  "G"  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284.221  which  is  extended 
under  §  284.105.  The  following  symbols 
are  used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under  Section 
284.222  of  the  Commission's  Regulations: 
A  "G(HT) ".  "G(HS) "  or  "G(HA)". 
respectively,  indicates  transportation, 
sale  or  assignments  by  a  Minshaw 
pipeline;  a  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G(LS)"  indicates  sales 
or  assignments  by  a  local  distribution 
company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
August  26. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protest^  filed  with  the  Comfnission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  ser\'e  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 


Kenneth  F.  Plumb, 

Secretary. 


Transporter/seller 


Delhi  Gas  Pipeline  Cotp..  1700  Pacific  Ave..  Dallas.  TX  75201.. 
Cranberry  Pipeline  Corp..  125  High  St.,  Boston,  MA  02110 


Natural  Gas  Pipeline  Co.  ol  Anoehca.  P.O.  Box  1208.  Lombanl,  IL 

60148. 
Tennessee  Gas  Pipeline  Co.  P.O.  Box  2511,  Houston.  TX  77001 


ANR  Pipeline  Co.,  500  Renaissance  Center,  Detroit  Ml  48243 

Houston  Pipe  Line  Co.,  P.O.  Box  1188.  Houston,  TX  77001 

Oasis  Pipe  Line  Co.,  P.O.  Box  1188.  Houston.  TX  77001 

Houston  Pipe  Line  Co.,  P.O.  Box  1188,  Houston.  TX  77001 

Tennessee  Gas  Pipeline  Co.,  P.O.  Box  251 1,  Houston,  TX  77001 . 

Tennessee  Gas  Pipelina  Co..  P.O.  Box  251 1,  Houston,  TX  77001 . 
Houston  Pipe  Line  Co.,  P.O.  Box  1188,  Houston,  TX  77001 


Vaney  Gas  Transmission.  Inc.,  P.O.  Box  32999,  San  Antonio,  TX 

78216 
Natural  Gas  Pipeline  Co.  of  America.  P.O.  Box  1208,  Lombard,  IL 

60148. 
Natural  Gas  Pipeline  Co.  o<  America.  P.O.  Box  1206,  Lombard.  IL 

60148. 
Northern  Natural  Gas  Co.,  2223  Dodge  St.,  Omaha,  NE  68102 


Recipient 


Transwestem  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

United  Gas  Pipe  Line  Co 

UnKed  Gas  Pipe  Une 

Monterey  Pipeline  Co 

El  Paso  Natural  Gas  Co 


El  Paso  Natural  Gas  Co 

Texas  Gas  Transmission  Co 

TranscontK>ental  Gas  Pipe  Line  Corp.. 

Natural  Gas  Pipeline  Co.  of  America... 
Texas  Eastern  Transmission  Corp - 


Vista  Transmission  Co 

Kansas  Ponver  and  Light  Co.. 

Houston  Pipe  Line  Co 

Intratex  Gas  Co _. 


Date  Med 


07-02-85 

07-10-85 

07-01-85 

07-12-85 

07-05-85 

07-05-85 

07-05-85 

07-0»-«5 

07-10-85 

07-03-85 
07-00-85 

07-15-85 

07-02-85 

07-03-85 

07-12-85 


Part2S4 


0tec»m  lEivolan 


0e-«>-8S 

1CM>»-<5 

0B-2»-B5 

10-16-85 

10-05-85 

10-06-85 

10-06-85 

10-13-85 

Oe-21-85 

1(M»-85 
10-10-85 

10-14-85 

08-30-85 

10-01-85 

10-10-85 


10-08-85 
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Dock«f  Na 

^ttnfonmlaeltm 

V^tOQitfH 

DMaltad 

P«t2S4 

■ubpwt 

EMOtve 

(Me 

Expiraton 
dale* 

STe4-»t5- 

001 
ST84-703- 

NorViem  NaM«l  Gas  Ca.  2223  Oodge  St.  Omaha  NC  60102 

Mtssesfip)  Fuel  Co..  MOO  First  Katimal  Center  East.  Oklanoma  City. 

OK  72102. 
Deihi  GuPvelme  Corp..  1700  Pacilk:  AM.  OWacTX  75201 — 

ColurntM  GuW  Tunsnwsmn  Co..  PO  Bo»  683,  Ho<;ston.  TX  77001 

Ftonda  6m  ItmammonCo 

07-15-85 
07-02-65 
07-02-85 
07-01-85 

G 
C 
0 

G 

10-21-85 
07-01-86 
10-01-86 
09-04-85 

09-30-86 

001  ' 
ST94-921- 

002 
ST85-1203- 

MMiMtpiii  Rwar  Tnnsrnsaon  Coip     

Southern  N»»ura»  Gas  Co..  «f  * - 

09-29-85 

001 

1 

•  T>wse  afenfon  reports  we^  •iled  after  tne  dale  specMed  t)y  ttw  Cormwssions  Ri 
'  The  pvetaw  has  sought  Comrmsson  approval  of  Iw  adanson  ot  Iha  transaction. 
Note  —The  notioog  ot  tlwse  Mngs  does  not  canskMe  a  d»lontiwa>oo  o(  whettwr  ttie  fikngB  comply  luin  the  Connnsiion's  RegulatiOPS 


leoulatior).  and  shall  be  ttie  subfecl  o(  a  furttier  Cominiasion  OKler. 
The  90.day  Conmnssaon  roviow  penod  axpiras  on  the  dale  indicated. 


(FR  Doc.  85-19388  Filed  8-14-8.V.  8:45  am) 

BILLING  CODE  C717-01-K 


f  Docket  No.  RP  85-180-0001 

Tariff  RKng;  Equitable  Gas  Co^  a 
Division  of  Equitable  Resources,  hie. 

August  8. 1<^. 

Take  notice  that  on  August  2. 1985, 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc.  ("Equitable") 
tendered  the  following  tarif?  sheets: 

FERCGas  Tariff.  First  Revised  Volume 
\'o.  1 

Rate  Schedule  TS-1;  First  Revised  Sheet 
No.  lO-U  Superseding  Original  Sheet 
No.  10-11 

FERCGas  Tariff.  First  Revised  Volume 
No.  2 

Rate  Schedule  X-1,  Second  Revised 

Sheet  No.  8  Superseding  First  Revised 

Sheet  No.  8 
Rate  Schedule  X-2,  Fifth  Revised  Sheet 

No.  29  Superseding  Fourth  Revised 

Sheet  \'o.  29 
Rate  Schedule  X-8,  First  Revised  Sheet 

No.  23-D  Superseding  Original  Sheet 

No.  23-D 
Rate  Schedule  X-9.  First  Revised  Sheet 

No.  Ill  Superseding  Original  Sheet 

No.  Ill 
Rdte  Schedule  X-10,  First  Revised  Sheet 

No.  124  Superseding  Original  Sheet 

No.  124 
R.ife  Schedule  X-11,  First  Revised  Sheet 

No.  134  Superseding  Original  Sheet 

No.  1.34 
Rate  Schedule  X-12.  First  Revised  Sheet 

No.  145  Superseding  Original  Sheet 

No.  145 

Equitable  states  that  the  tariff  sheets 
are  submitted  in  accordance  with 
$  154.63  of  the  Federal  Energy 
Regulatory  Commission's 
("Commission")  regulations,  which  tariff 
sheets  relate  to  an  increase  in  the  rate 
for  transportation  service.  The  proposed 
changes  would  increase  revenues  from 
jurisidictional  sales  and  service  by 
$721,000  based  on  the  twelve-month 
period  ending  March  31, 1985,  as 
adjusted. 


The  proposed  changes  are  necessary 
for  Equitable  to  recover  its  cost  of 
operations  and  to  realize  a  reasonable 
return  on  its  investment  in  facilities 
utilized  to  provide  transportation 
services. 

Equitable  requests  that  these  tariff 
sheets  become  effective  thirty  (30)  days 
from  the  date  of  filing,  or  August  30, 
1985. 

Equitable  states  that  it  has  .served 
copies  of  its  filing  upon  all 
transportation  customers  to  be  affected 
by  the  proposed  change  in  rates,  the 
Pennsylvania  Public  Utility  Commission 
and  the  West  Virginia  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commisson,  825 
North  Capitol  Street,  NE.,  Washinton, 
DC.  20430,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-19389  Filed  8-14-85:  8:45  am| 

BILLING  CODE  87t7-01-« 


(Docket  No.  TA85-1-24-000  and  TA85-1- 
24-001] 

Proposed  Change  in  Rates;  Equitable 
Gas  Company,  a  Division  of  Equitable 
Resources,  Inc. 

August  8, 1985. 

Take  notice  that  Equitable  Gas 
Company  (Equitable),  a  Division  of 
Equitable  Resources,  Inc.,  on  August  2, 
1985.  tendered  for  filing  with  the 
Commission  Eighth  Revised  Sheet  No.  6- 
F  to  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  to  become  effective 


September  1. 1985.  Equitable  Gas 
Company  states  that  the  change  in  rates 
results  from  the  application  of  the 
Purchase  Gas  Cost  Rate  Adjustment 
provision  in  Section  6  of  Rate  Schedule 
GS-1  of  FERC  Gas  Tariff  First  Revised 
Volume  No.  1  approved  by  the 
Commission  in  Docket  Nos.  CP79-290, 
RP79-69.  and  RP79-49. 

Equitable  states  that  a  copy  of  its 
filing  has  been  served  upon  the 
purchaser  and  interested  state 
commissions  (and  upon  each  party  on 
the  service  list  of  Docket  Nos.  CP79-290, 
RP79-e9.  and  RP79-49. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretaiy. 
(FR  Doc.  85-19390  Filed  8-14-85:  ft45  am) 

BILLMG  COOC  8717-01-11 

(Docket  No.  GP85-41-0001 

Petition  for  Declaratory  Order;  J.R. 
Simplot  Co.  and  Sacramento  Bank  for 
Cooperatives 

August  9,  1985. 

J.R.  Simplot  Company  (Simplot)  is 
suing  its  natural  gas  supplier,  Southern 
California  Gas  Company  (SoCal),  in  the 
Los  Angeles  County  Superior  Court. 
Simplot  alleges  that,  during  the  period 
April  24, 1980  to  May  1. 1981,  SoCal 
improperly  refused  to  recognize 
Simplot's  use  of  natural  gas  to  produce 
ammonia  as  an  "agricultural  use."  Such 
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uses  of  natural  gas  are  exempt  from 
incremental  pricing  and  pursuant  to  the 
Natural  Gas  Policy  Act  or  1978  and 
orders  and  regulations  of  the 
Department  of  Agriculture  and  the 
Federal  Energy  Regulatory  Commission. 
Simplot  asserts  that  SoCal  improperly 
billed  Simplot  at  the  non-exempt  rate. 
The  Superior  Court  has  instructed 
Simplot  and  the  Sacramento  Bank  for 
Cooperatives  to  request  from  the 
Commission  a  declaratory  order 
addressing  whether  Simplot's  use  of 
natural  gas  (including  its  use  as 
"process  fuel'  to  raise  steam  in  ammonia 
production)  was  an  "agricultural  use" 
exempt  from  incremental  pricing  for  the 
period  at  issue. 

The  Superior  Court  has  approved  and 
all  parties  to  the  lawsuit  between 
Simplot  and  SoCal  have  stipulated  to 
the  following  facts  for  the  Commission's 
consideration: 

1.  Simplot  filed  an  exemption  affidavit 
with  the  Commission  on  November  6, 
1979.  and  served  a  copy  on  SoCal.  This 
affidavit  claimed  an  exemption  from 
incremental  pricing  for  all  natural  gas 
used  at  Simplot's  ammonia  production 
facility,  including  its  use  as  boiler  fuel  to 
raise  steam  in  ammonia  production. 

2.  At  all  pertinent  times.  Simplot's 
exemption  affidavit  was  proper  on  its 
face  to  claim  the  exemption. 

3.  The  affidavit  was  filed  prior  to  the 
Secretary  of  Agriculture's  April  24. 1980 
amendment  to  7  CFR  2900.2.  which 
added  to  the  regulation  a  definition  of 
"process  fuel"  which  certified  boiler  fuel 
used  to  raise  steam  in  the  production  of 
agricultural  chemicals  as  an  essential 
agricultural  use.  45  FR  27741  (April  24. 
1980). 

4.  Simplot.  in  reliance  on  the  Secretary 
of  Agriculture's  April  24, 1980 
certification,  left  its  aforementioned 
affidavit  on  file  with  the  Commission 
after  that  date  and  continued  to  claim- 
the  exemption  from  incremental  pricing 
from  SoCal.  SoCal  continued  to  deny  the^ 
exemption  and  to  bill  Simplot  at  the 
non-exempt  rate.  Simplot  filed  no  new 
affidavit  after  April  24. 1980. 

Based  on  these  facts,  petitioners  ask 
the  Commission  to  rule  on  whether 
Simplot  was  within  the  class  of  users 
encompassed  by  the  Commission's 
October  23. 1980  partial  stay  (45  FR 
76681  (Nov.  20. 1980))  and  April  23. 1981 
order  amending  the  partial  stay  (46  FR 
25.559  (May  8. 1981))  of  the  October  6, 
1980  interim  rule.  This  rule  provides  that 
only  those  uses  of  natural  gas  certified 
by  the  Secretary  of  Agriculture  as 
"essential  agricultural  uses"  on  or 
before  October  15. 1979.  shall  be 
considered  "agricultural  uses"  of  natural 
gas  for  purposes  of  incremental  pricing 
(45  FR  67.276  (Oct.  9. 1980)).  Petitioners 


ask  whether  Simplot  is  deemed  to  be 
one  of  those  users  "who  have  filed 
incremental  pricing  exemption  affidavits 
in  reliance  on  the  Secretary  of 
Agriculture's  certification"  (Order 
Delineating  Effect  of  Judicial  Action  on 
Commission's  Regulations,  46  FR  41034. 
41036  (Aug.  14. 1981).  reh.  and  stay 
denied.  46  FR  45752  (Sept.  15, 1981)). 

Any  person  desiring  to  be  heard 
concerning,  or  to  make  any  protest  to, 
this  petition  for  declaratory  order  should 
file  within  ten  days  after  this  notice  is 
published  in  the  Federal  Register,  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  protests 
filed  will  be  considered  but  will  not 
make  the  protestants  parties  to  the 
proceeding. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  85-19391  Filed  8-14-85:  8:45  am] 

BILLING  CODC  6717-01-11 

(Docket  No.  GP85-31-000] 

Application  for  Declaratory  Order; 
Monsanto  Oil  Co. 

August  8,  1985. 

On  May  31, 1985,  Monsanto  Oil 
Company  (Monsanto)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
declaratory  order  to  charge  and  collect 
the  just  and  reasonable  rate  provided  in 
§  2.56(a)(5),  (the  Opinion  No.  699-H  rate) 
for  natural  gas  produced  from  the 
Altman.  Braund,  Rau  and  Buesing  wells 
in  the  Christmas  Field  Area,  DeWitt 
County,  Texas. 

Monsanto  sells  gas  from  the  subject 
wells  to  Trunkline  Gas  Co.  (Trunkline) 
pursuant  to  a  January  11. 1971  contract, 
lonsanto  claims  that  deliveries  of  gas 
unow-HrMvContract  did  not  commence 
until  Marck29, 1973.  Monsanto  states 
that  the  subject  sales  are  made  under 
"contracts  for  sale  of  natural  gas  in 
interstate  commerce  for  gas  from  wells 
commenced  prior  to  January  1, 1973,  and 
not  previously  sold  in  interstate 
commerce  prior  to  January  1. 1973".  in 
accordance  with  the  standard  set  forth 
in  18  CFR  2.56a(a)(5)(ii).  By  meeting 
these  requirements,  Monsanto  believes 
the  rate  established  by  Opinion  No. 
699-H  remains  the  applicable  rate. 
Trunkline,  on  the  other  hand,  refuses  to 
pay  the  Opinion  No.  699-H  rate  stating 
that  the  gas  was  dedicated  to  interstate 
commerce  in  1972.  Trunkline  asserts  that 
the  Opinion  No.  749  rate  applies. 


Monsanto,  in  light  of  the  above 
circumstances,  requests  the  Commission 
to  issue  a  declaratory  order  establishing 
the  Order  No.  699-H  rate  foir  their  gas. 
In  the  alternative.  Monsanto  requests  a 
waiver  under  section  4(d)  of  the  Natural 
Gas  Act  and  the  Commission's 
Regulations  to  enable  Monsanto  to 
charge  and  collect  the  Opinion  No. 
699-H  rate. 

Within  thirty  days  of  publication  in 
the  Federal  Register,  any  person  may 
file  a  protest  or  a  petition  to  intervene 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  Anyone 
wishing  to  become  a  party  to  this 
proceeding  must  file  a  petition  to 
intervene  pursuant  to  rules  214  or  211.' 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  85-19392  Filed  8-14-85:  8:45  am) 
BUYING  CODE  6717-01-11 


[Docket  No.  RP85-1»-002] 

Petition  to  Amend  Special  Billing 
Procedure  and  for  Further  Waiver  of 
PGA  Procedures;  Natural  Gas  Pipeline 
Co.  of  America 

August  8. 1985. 

Take  notice  that  on  August  1. 1985. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  its  Petition  to 
Amend  Special  Billing  Procedure  and  for 
Further  Waiver  of  PGA  Procedures. 
Natural  states  that  the  purpose  of  the 
special  billing  procedure  is  to  recover 
from  its  customers  retroactive,  under  a 
special  lump  sum  billing  procedure  as 
authorized  in  Docket  No.  RP85-l»-00a 
payments  for  "production-related  costs" 
related  to  the  period  of  JuJy  20. 1980 
through  December  31, 1984  which  are 
made  to  producers  through  August  30. 
1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  this  chapter.  All 
such  motions  or  protests  should  be  filed 
on  or  before  August  16. 1985.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


■  18  CFR  385.214  or  385.211  (19B4). 
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Commission  and  are  available  for  public 
inspection. 

Kmnetfa  P.  Phimb, 

Secretary. 

[FR  Doc.  85-19393  Filed  8-14-85;  8:45  am) 
BILUNG  COOC  •7I7-«V« 


[Docket  No.  RP8S-151-000] 

Resctteduiing  of  informal  Settiement 
Conference;  Northern  Border  PipeUne 
Co. 

August  7. 1985. 

Take  notice  that  on  August'15, 1985,  at 
10:00  a.m..  an  informal  settlement 
conference  will  be  convened  in  the 
above-captioned  matters.  The 
conference,  to  consider  various  issues 
related  to  Northern  Border  Pipeline 
Company's  proposed  change  in  rates 
will  be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC.  20426. 

All  interested  parties  and  Commission 
Staff  are  invited  to  attend;  however, 
attendance  at  the  conference  will  not 
confer  party  status.  Any  person  wishing 
to  become  a  party  to  these  proceedings 
must  file  a  Motion  to  Intervene  in 
accordance  with  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214). 

For  further  information  contact 
Demetrius  G.  Pulas.  Jr.,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20428.  (202)  357-575a 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  85-19394  Filed  8-14-85:  8:45  am] 
WLUNQ  COOE  (Tir-OI-M 


(Docket  No.  STt5-1065,  etc] 

Self-knplenienting  Transactions; 
Panhandle  Eastern  Pipe  Une  Co^  st  at 

August  8. 1985. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B**  indicates 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284.102  of  the 
Commission's  Regulations. 

A  'Xy  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  9  284.122 
of  the  Commission's  Regulations.  In 
those  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  {  284.123(b)(2).  the  table 
lists  the  proposed  rate  and  expiration 
date  for  the  150-day  period  for  staff 
action.  Any  person  seeking  to 
participate  in  the  proceeding  to  approve 
a  rate  listed  in  the  table  should  file  a 
petition  to  intervene  with  the  Secretary 
of  the  Commission. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  pursuant  to  i  284.142 
of  the  Commission's  Regulations  and 
Section  311  [b]  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
9  284.147(d)  of  the  Commission's 
regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  S  284.163 
of  the  Commission's  Regulations  and 
Section  312  of  the  NGPA. 

An  "F(157)"  indicates  transportation 
by  an  interstate  pipeline  for  an  end-user 
pursuant  to  i  157.209  of  the 
Commission's  regulations. 


A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  a  blanket 
certificate  issued  under  {  284.221  of  the 
Commission's  regulations: 

A  •GILT)"  or  "G(LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  pursuant  to 
a  blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
regulations. 

A  "G(HT1"  or  "G(HS)*'  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
S  284.222  of  the  Commission's 
regulations. 

A  "C/F(157)"  indicates  intrastate 
pipeline  transportation  which  is 
incidental  to  a  transportation  by  an 
interstate  pipeline  to  an  end-user 
pursuant  to  a  blanket  certificate  under 
18  CFR  S  157.209.  Similarly,  a  "Gl 
F(157)"  indicates  such  transportation 
performed  by  a  Hinshaw  Pipeline  or 
distributor. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  a 
transaction  reflected  in  this  notice 
should  on  or  before  August  26. 1985.  file 
with  the  Federal  Energy  ReguJatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules 
Kenneth  F.  Plumb. 
Secretary. 


Ooctrel  No  and  Tinnpurlw/S—r' 


Subfwrt 


Expiration 


lation 


STBS-toee 

ST86-1066 
ST85-J067 
ST8fr-10«8 
ST85-10e« 
ST85-1070 
ST85-1071 
ST8»-t072 
ST85-1073 
ST86-1074 
5785-1075 
ST85-t07« 
ST85-1077 
ST8S-1078 
STBS- 1079 
ST85-1080 
STBS-IOei 
ST85-1C«2 


Pi>nndi«  Canwn  Pipa  Una  Co- 
HMoxl  FiMl  Gm  Supply  Cofp— 


Tannanaa  Gas  Pipatre  Co.. 
Vaioro  Tranarmaaton  Co.. 


Natural  Ga«  Pipaina  Ca  ol  Aiiwtcp. 
Valero  Trananiiasnn  Co— _ 

Valero  Jianamsmon  Co 

Traniofc.  tnc 


Pw4>«M«a  Eaaiem  Plpa  Una  Co- 

TrjrkBne  Gas  Co  _ -„ 

Tenneaaaa  Gas  Pipaina  Co 

Transoti.  »nc — _ 

J'antOk.  Inc 


B  Psso  Natural  Gas  Co 

a  Paso  NatwK  Gas  Co 


Transcontmenul  Gas  Pipe  Line  Corp .. 
Transcontmantal  Gas  P«a  Una  Corp.. 
TranscontirMnlal  Gas  npa  Una  Cop.. 


Wayne  Pet  Foods 

.<<ngalca  llaiBhciro  Services  Group.. 

Taaas  Gas  Tranamsann  Corp 

Tesas  Eastern  Transnaaaon  Corp.. 
TranaconuwMal  Gas  P^e  Una  Corp . 
Et  Paso  NMural  Gas  Co.. 
e  Paso  Nataral  Gas  Co- 


HN6  tadMsaia)  Natural  Gas  Co- 

Ptwnix  Tianamason  Co 

Cotnnoa  Natural  Gas  Co. 

BrooiUyn  Umon  Gas  Co_ 


HNG  Industrial  Naturtf  Gm  Co 

Natural  Gas  Rpeline  Ca  o(  America-. 

Pf>«lp«  Dodge  Corp 

Magma  Copper  Co.. 


Hunterdon  OevetopmeiM  CerMr.. 

Raman  Steal 

Coastal  Eagle  PoM  Oi  Co_ 


06-03-85 
06-03-«5 
07-01-85 
07-0e-«5 
06-03-85 
07.06-65 
07-06-66 
06-27-85 
06-04-85 
06-04.«5 
06-04-65 
06-20-85 
06-20-65 
06-05-66 
06-0&.66 
06-06-65 
06-05-85 

06-os-es 


F(157). 
F(157).. 

Q 

C 


G 

C 

C 


c 

B 

B..._ 

8 

0 

0 -. 

F(157)..._ 

F(157) 

Fl157)...._ 

F(157) 

F057)._ 


Federal  RegUtar  /  Vol.  50.  No.  158  /  Thursday,  August  15.  1985  /  Notices 


32895 


Dockat  No.  and  Transpodar/Sallar' 


ST85-10e3 
STSS-10e4 
ST6&-10e5 

STBS-ioee 

ST85-10e7 
STS5-1088 
5X85-1069 
STB5-1090 
5X85-1081 
5X85-1092 
SX85-1093 
SX85-1004 
SX85-1095 
8X86-1008 
SX85-1097 
SX85-1OO0 
SX86-1099 


SX85-1 
5X85-1 
5X85-1 
SX85-1 
5X85-1 
8X85-1 
8X85-1 
8X85-1 
5X85-1 
5X85-1 
SX85-1 
8X85-1 
5X85-1 
5X85-1 
SX85-1 
5X85-1 
5X85-1 
8X85-1 
8X85-1 
8X85-1 
5X85-1 
SX85-1 
5X86-1 
8X85-1 
8X85-1 
8X86-1 
8X85-1 
8X85-1 
8X85-1 
SX86-1 
5X85-1 
5X85-1 
5X85-1 
5X85-1 
5X85-1 
5X85-1 
8X85-1 
8X85-1 
8X85-1 
8X85-1 
8X85-1 
8X85-1 
8X85-1 
8X85-1 
SX85-1 
8X85-1 
8X85-1 
8X85-1 
5X85-1 
5X85-1 
SXB5-1 
8X85-1 
8X85-1 
8X85-1 
5X85-1 
5X85-1 
5X85-1 
5X85-1 
5X85-1 
5X86-1 
5X85-1 
5X86-1 
8X85-1 
8X85-1 
5X85-1 
5X85-1 
8X85-1 
5X86-1 
8X85-1 
8X86-1 
8X85-1 
ST86-1 
5X85-1 
8X85-' 


Xranscontviental  Gai  P(p*  Lin*  Corp 

UfMad  Gm  Pip*  Una  Co 

UnMd  Gaa  Pipa  Una  Co 

Umlad  Gat  P<)a  Una  Co 

Xexaa  Gaa  Tranamtaion  Cofp.... 

ANR  Pipakna  Co 

Northwaw  Pipatma  Corp _ 

Umad  Gas  Pipa  Una  Co 

Unrtad  Gaa  Pipa  Una  Co „.. 


Unitad  Xaxaa  Xranamiaaion  Co .. 
Xana  Gat  Xranamatwn  Corp.. 
Xaxas  Gat  Xranamaaion  Corp... 

ANfl  Pipe*n«  Co 

Xexat  Gas  Tranamasion  Corp... 

Untad  Oat  Pipatma  Co ~~ 

Valen>  Xransmasion  Co...- 

NurUiafii  Natural  Gat  oo 


00 
01 
02 
03 
04 
OS 
06 
07 
09 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
46 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
58 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 


XaxM  Eastam  Xransmasion  Corp- 

El  Paso  Natural  Gat  Co. _ _„ 

Unilad  Gaa  Pipa  Una  Co „. 

Xranaconttnantal  Gaa  Pipe  Utm  Corp .. 
Xiaiwcurilinarna)  Gat  Pipa  Una  Corp.. 
Xamaaaaa  Gat  MpaAna  Co ....-........-« 

XMC  PIpaltna  Co —».-«—»»- 

United  Gat  Pipe  Une  Co 

Colorado  Interstate  Gat  Co — . 


United  Gas  Pipe  Una  Co 

United  Gas  Pipe  Une  Co .._. 

ColuiTibia  Gas  Xranamasion  Corp.. 
Columbia  Gulf  Xransmssion  Co..-.. 

CohjmtM  OuH  Xranamtaion  Co 

Xaxat  Gat  Xrantmission  Corp _ 

Produoafs  Gat  Co _ 

Co 


Columbia  Gat  Xranamiaiion  Corp .. 

Xennessae  Gas  Pipelma  Co 

UrMad  Gas  Pipe  Une  Co .. 
Unitad  Gat  Pipe  Une  Co .. 


Panhandto  Eaatam  Pipe  Una  Co- 

XnjnWina  Gat  Co _ _. 

Panttandla  Eastern  Pipe  Una  Co.. 


Panhandle  Eastern  Pfie  Una  Co 

Natural  Gas  Pipelina  Co.  ol  Amadca.- 

El  Paso  Natural  Gas  Co - 

Consolidated  Gas  Transmssion  Corp.. 
Xianscontmentai  Gas  Pipa  Una  Corp.. 
Xranacontnantal  Gat  Pipe  Una  Corp .. 

Midiwattam  Gat  Tramimssion  Co 

Nonhvuasl  PIpeane  Corp ._.. 

Xennessae  Gas  Pipeline  Co 

Xexas  Eastern  Xransmission  Corp 

United  Gas  Pipe  Une  Co 

Xaxas  Gas  Xranamtsaion  Coip- 

El  Paso  Natural  Gas  Co 

Xennesaae  Gas  Pipeline  Co 


WilMon  Baam  Inlarstala  PIpatina  Co... 

Xannaaats  Gaa  Pipelina  Co 

Xannesaaa  Gaa  Pipalna  Co ~ 

El  Paso  Natural  Gaa  Co 


United  Gas  Pipe  Une  Co 

GuH  South  Pipelina  Co 

Panhandto  Gas  Co 

Columbia  Gaa  Xranamiaaion  Corp .. 
Columbia  Gaa  Xranamiaaion  Corp .. 

Columbia  Gat  Xransiniss«n  Corp 

Columbia  Gas  Xrsnsmssion  Corp .. 

Columbia  Gas  Xransmssion  Co 

Columbia  Gas  Xransmission  Co 

CokjmtM  Gas  Xransmasion  Co 

Norttiwest  Central  Pipatma  Co(p._ 
ANR  Pipehne  Co .. 
ANR  Pipeline  Co. 


United  Gas  Pipe  Une  Co .... 
Oklahoma  Natural  Gas  Co- 


Mountain  Fuel  Reaourcas.  Inc. 

Algonquin  Gas  Xransmission  Co... 
Ozarti  Gat  XrantmaaKm  Syalam.. 
Ozarli  Gas  Xransmission  System.. 

El  Paao  Natvnl  Gaa  Co 

El  Paso  Natural  Gas  Co 

Northern  Natural  Gas  Co.. 
Panhandle  Eastern  Pipelina  Co.. 
Panhandto  Eaatam  Pipalna  Co.. 
Panhandle  Eaatam  Pfwtna  Co... 

Xnjnklme  Gas  Co 

XranMina  Gas  Co 


Xaxaa  Gaa  Xranamiaiion  Coip.. 

Valero  Xiansmisaion  Co - 

XaK  PveKne  Co 

Northern  Natural  Gat  Co.. 
Northern  Natural  Gas  Co.. 


Redpwm 


Xuscan  Dairy  Farma.  Inc 

UKjmene  State  Gaa  Corp.„ 
Claton  mduatrial  Gaa.  Inc.... 

Taaaa  Eaatam  Transmitaion  Corp 

wetTvaco,  wc .™.™.„._« 

Lousvna  Gas  System.  Inc 

Southern  Umon  Gas  Co 

MMaiaavpi  Rwar  Xranamisaion  Corp.. 

Louiaiana  State  Gas  Corp 

NEWMARX.  Inc 

Ralston  Purma  Co 

Archer  Daniels  Mdtand  Co 

Southeastern  Michigan  Gas  Co 

Arctiar  Daniels  Midland  Co 

FlorKJa  Gas  Xransmsaan  Co 

El  Paao  Natural  Gas  Co 

Consolidated  Aluminum  Corp 

United  Gas  Pipe  Una  Co 

Northern  Natural  Gat  Co._._ 

Entex,  Inc 


Pubkc  Service  Co.  oi  NC.  mc- 


Connacticul  Natural  Gaa  Corp . 

(1 

Xexat  Gulf  South  Pva«ne  Co.. 


Southern  Union  Gatharwtg  Corp.. 

Scon  Paper  Co 

Middletown  PapartxMrd  Co..  at  aL . 

Ellwood  City  Forge  Corp 

Ellwrood  City  Forge  Corp 

Babcock  6  Wilcox  Co 


U.S.  Gypsum  Co.. 

Michigan  Contokdalad  Gat  Co.. 

Mountain  Fuel  Ratourcea,  Inc..- 

Babcock  a  Wilcox  Co 

Roanoke  Gat  Co 

IMC  Pipeline  Co.. 


LGS  Intrastate,  Inc.. 
N-Ren  Corp.. 


Louiaiana  Intrastate  Gat  Co.. 


Ptianix  Xransmission  Co 

OknCorp 

N-Ren  Corp „. 

Southern  Union  Gaa  Co 

Archer  Oaniala  Mk«and  Co.. 
New  Jaraay  Zkic  Co..  Inc..-. 
Hoechst  Corp., 


Northam  Natural  Gas  Co ... 

FairchiM  An  Force  Baaa 

Ekzabathtown  Gas  Co 

New  Jersey  Natural  Gaa  Co.. 
Elhmood  City  Forge  Corp.. 


Goodyear  Tire  and  Rubber  Co 

RKhanJson  Fuels.  IrK 

Midwestern  Gas  Xranamiaaion  Co .. 

Commoo  American,  IrK _ 

Gaa  Systems  Network.  Inc 

Ekzabethtown  Gas  Co 


CAN-AM  Industnes,  Inc 

Bethlehem  Steal  Corp 

Orange  and  Rockland  Utilitias,  Inc.. 

HNG  Irxlustrial  Natural  Gas  Co 

Connecticut  Natural  Gaa  Corp 

Vertxjff  Alfalfa 

US  Gypsum  Co- 

ICI  Amerxas.  Inc _ 


Connecticut  Natural  Gas  Corp  . 

Verhoff  Alfalfa _.. 

U.S.  Gypaum  Co 

Archer  Daniela  Midtand  Co 

Baltimore  Steam  Co.. 
NorttMm  INinois  Gas  Co- 


Dayton  Power  and  UgTit  Co.. 
Northern  Natural  Gas  Co.. 


Fairchad  Aa  Force  Baaa.  at  al — . 

Cankal  Hudaon  Gaa  and  Eleckic  Co- 
Brooklyn  Union  Gas  Co 

rhiitgoipnia  ciactnc  iJO - 

ASARCO.  Inc. 


Inspiration  Consokdatod  Copper  Co- 

CAN-AM  Industnes,  Inc _. 

Ilofbiaon  Walkar  Relractonaa 


A  Charmcal  Coip- 

Emge  Packing  Co.,  Inc 

Gas  Systems  Network,  Inc _..—..» 

ANR  Pipeline  Co.. 
Green  River  Stell  Corp.... 
El  Paso  Nakiral  Gas  Co.. 
Norttiwoat  Pipekne  Corp.. 
Inspiratxx)  ConsoMatad  Copper  Co- 
Chino  Mines  Co 


Oaiallad 


06-06-85 
06-06-85 
06-05-85 
06-06-85 
06-05-85 
06-06-65 
06-06-85 
06-06-85 
06-06-85 
07-01-85 
06-07-85 
06-07-85 
06-07-85 
06-07-85 
06-10-85 
07-06-85 
06-21-65 
06-2^-85 
06-24-85 
06-11-85 
06-10-85 
06-10-85 
07-03-85 
06-1045 
06-11-85 
06-10-85 
06-12-85 
06-12-85 
06-12-85 
06-12-65 
06-12-85 
06-13-85 
06-13-65 
06-13-85 
06-12-65 
07-01-85 
06-14-65 
06-14-65 
06-14-65 
06-14-85 
06-14-65 
06-14-85 
06-17-65 
06-17-85 
06-17-85 
06-17-85 
06-17-86 
07-16-65 
06-18-85 
07-11-85 
06-18-85 
06-19-85 
06-19-85 
06-20-86 
07-18-85 
06-20-85 
07-11-65 
07-19-85 
06-21-65 
06-21-85 
06-21-85 
06-21-65 
06-21-85 
06-21-85 
06-21-85 
06-21-85 
06-21-65 
06-21-65 
06-21-65 
06-21-85 
06-21-65 
06-21-85 
06-21-85 
06-24-85 
06-24-85 
06-24-65 
06-24-85 
06-24-85 
06-24-65 
06-24-85 
06-24-65 
06-24-85 
06-24-85 
06-24-65 
06-24-65 
06-24-85 
06-24-85 
07-23-85 
06-24-85 
Ot-26-85 
06-26-85 


-r 


Subpart 


E(157)_ 

B 

B 

G 

F(157).„ 

B 

B 

G 

B 

C 

F(157)... 
F(157)._ 

B _. 

F(157)-. 

G 

C 


F(157).. 

G 

G 

B 

B 


F(157)„ 

B 

C 

B 

B 


F(157)... 
F(157).- 
F(157).„ 
F(157).- 
F(157)... 
F(157)„ 

D 

C - 

F(157).„ 

B 

B 

B 


F(157).- 

B 

B 


F(157).. 
F(157)„ 

B 

F(157).. 
F(157).. 
RIST)- 
G .- 


F(157)- 

B 

B -. 

F(157). 
F(157).. 

B 

G 


F(157)... 

B 

B — 

F(157).- 
F(157)-. 
G(HS)._ 

D 

B 

F(1S7)... 
F(157).„ 
F(157)_ 
B 


F(157).. 
F(157).. 
F(1S7)- 
F(157).. 

B 

B 

C -_ 

F<1S7). 

B 

B 

B 


F<157).. 
F(157).. 

F(157) 

F(157).. 
F(157).. 
F(157).. 

B 

G 


F(157)- 

C 

C — 


F(157).. 
R1S7). 


Expration 


Xransprw- 
Kin 


11-07-K 


11-21-86 


12je 


yzjoo 
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ST85-1176 

ST85-IU7 

ST85-1178 

ST85-1179 

ST35-1180 

ST85-1181 

ST8.  -1182 

5185-1183 

ST85-1184 

ST85-1185 

ST85-1186 

ST85-1187 

ST85-1188 

ST85-1189 

STBS- 1190 

ST85-1I93 

ST85-1196 

ST8S-1I97 

ST35-1I99 

ST85-1201 

ST35-1202 

S'35-!009 

ST85-1019 

ST85-1023 

ST85-1026 

ST85-1042 

ST85-1048 


Northern  Natural  Gas  Co _ _. 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Texas  Gas  Transnussioo  Corp 

Texas  Eastern  Transmission  Corp... 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmosion  Corp... 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transnussioo  Corp.. 
Texas  Eastern  Transmission  Corp... 

United  Gas  Pipe  bne  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co _. 

Trar^soh,  Irx: 

Grea'  Lakes  Gas  Transmission  Co... 

Acadian  Gas  Pipeline  Corp 

Northern  Natural  Gas  Co 

Cdumtea  GuH  Transmission  Co 

Mountain  Fuel  Resources.  Inc 

Trunktme  Gas  Co 

Houston  Pipe  Lir>e  Co 

Valero  Transmission  Co* .- 

Arkia  Energy  Resources' 

Tennessee  Gas  Pipeline  Co*. 

Tennessee  Gas  Pipeline  Co*. 

Equ'tabie  Gas  Co' 


Recipient 


Apactia  Powar  Co.. 

ASAHCO.  Kic .. 

Imarlaiie.  Inc 


ValSKol  Chermca)  Corp._ 

A.  E  Statey  Manufactunng  Co.. 

New  Jersey  Natural  Gaa  Co 

B  F  GoodnchCo 

Philadelphia  Bectric  Co.. 


Datefitod 


Central  Hudaon  Gas  and  Electnc  Co 

American  Distnbukon  Co 

Ralston  Purma  Co.,  at  al 

Chirx>  Mines  Co _ _ 

Apache  Power  Co 

HNG  Industhal  Natural  Gas  Co 

Souttwaslam  Michigan  Gas  Co 

Ponlchartrain  Natural  Gas  System 

Texas  Gaa  Transmission  Corp 

Nontiern  Natural  Gas  Co „ 

Rocky  Mountain  Natural  Gas  Co.,  Inc...*.., 

Brjdgelina  Gas  Oistnbution  Co 

HNG  tndustrial  Natural  Gas  Co 

Transconniaiilal  Ga*  Pipelina  Corp 

Mssissippi  River  Transmission  Corp 

Pontchanram  Natural  Gas  System 

Pontchartram  Natural  Gas  System 

New  Jersey  Natural  Gas  Co _ 


Valero  Transmission  Co* El  Paso  Natural  Gas  Co.. 


0&-26-8S 
06-26-«S 
06-2e-85 
06-26-85 
06-2S-S5 
06-25-85 
06-25-85 
06-25-85 
06-25-85 
06-25-85 
06-27-85 
06-27-85 
06-27-85 
06-27-85 
06-27-85 
06-27-85 
06-26-85 
06-27-85 
07-05-85 
06-28-85 
06-28-85 
06-21-85 
06-21-85 
06-21-85 
06-21-85 
06-21-85 
07-08-«5 


Subpart 


F(157).. 
F(157).. 
F(157).. 
F(157)., 
F(157).. 

B 

F(157).. 

B 

B 

B 

F(157).. 
F(157).. 
F(157).. 

C 

B 

C 

Q 

G __ 

B 

B 

C 

C 

G 

B 

B 

B 

C 


Expiration 


Tranapor- 

laaon 

rate  It/ 

MMBtu) 


;The  noticing  of  these  hkngs  does  not  constitute  a  determination  o(  whether  the  filings  comply  »Bth  the  Corrwnissioo's  regulations 

<>e^,T'rT:^.^^^'c^iS::i^:'S^Z,^SS^^  '^'™^'  '°  S'^^23,D),2,  o.  me  commissions  RegulaUons  (18  CFR  284.123{b),2,),  Such  rates  are 

transsc^*"^  *  '^""°"  '"^  "'*  '^°**'  """^  '«Je""<y"a  "  speofx:  recipienl.  They  wsh  to  obtain  an  approved  rate  with  the  Commsswn  before  commencing  the»  transportabon 

'These  docket  nombe.-s  are  noticed  out  of  sequence  They  were  initially  filed  as  48  hour  reports  and  assnned  docket  numbers  at  that  bme  HrMMvor  miw  mrfiai  t.M  n«r.rtc  .nw  «..,..>... 
lor  rate  approval  are  noticed  The  official  filing  date  is  when  the  appropriate  4ng  fee  is  received.  numoers  at  mat  ome.  However,  only  initial  full  reports  and  petitions 


(FR  Doc.  85-19395  Filed  &-14-85,  8:45  am] 
BILUNG  COOe  6717-01-M 

(Docket  No.  RP73-49-O04.  et  al.] 

Filing  of  Pipeline  Refund  Reports  and 
Refund  Plans;  Soutti  Georgia  Natural 
Gas  Co.  et  al. 

August  8, 1985. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be.  filed  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.CC  20426,  on  or  before 
August  16, 1985.  Copies  of  the  respective 
filings  are  on  file  with  the  Commission 
and  available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

Appendix 


Appendix— Continued 


Flung  date 

Company 

Docket  No 

Type 
fitmg 

7/15/85 

7/15/85 

South  Georgia 
Natural  Gas 
Co 

Texas  Gas  Pipe 
Line  Corp. 

RP73-«9-004 
RP84-45-002 ... 

Report. 
Do 

Filmgdate 

Company 

Docket  No. 

Type 
filing 

7/18/85 

7/22/85 

7/26/85 

Bayou  Interstate 

Pipeline 

System. 
Southern  Natural 

Gas  Company. 
Arfclamc.     -      „ 

RP84-78-004... 

RP73-64-014.... 

RP82-75-008 .. 
RPe2-75-O10... 

Do 

Do 
Do 

7/29/85 

do 

Do. 

(FR  Doc.  85-19398  Filed  8-14-85;  8:45  am) 

BIUJNG  COOE  6717-01-H 

(Docket  No.  RP85-173-000] 

Tariff  Filing;  Southern  Natural  Gas  Co. 

August  8. 1985. 

Take  notice  that  on  July  26. 1985. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  Second 
Revised  Sheet  No.  30D  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1. 
Southern  states  it  is  filing  the  revised 
sheet  pursuant  to  Ordering  Paragraph 
(B)  of  the  Commission's  June  7, 1985 
order  in  Docket  No.  CP85-464-000. 
Southern's  proposed  Second  Revised 
Sheet  No.  30D  sets  forth  the  rates  to  be 
effective  under  its  Flexible  Discount 
Rate  Schedule  during  August  of  1985. 
Southern  requests  that  the  proposed 
tariff  sheet  be  accepted  effective  August 
1. 1985. 

Southern  indicates  it  has  served 
copies  on  its  jurisdictional  purchasers 
and  interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-19397  Filed  8-14-85;  8:45  am] 

BIUJNG  CODE  •717-01-M 


(Docket  No.  TA85-4-17-003] 

Proposed  Changes  in  FERC  Gas  Tariff; 
Texas  Easter  Transmission  Corp. 

August  8. 1985. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Easter)  on  August  2. 1985  tendered  for 
filing  as  a  part  of  its  FERC  Gas  Tariff 
Fourth  Revised  Volume  No.  1.  six  copies 
each  of  the  following  tariff  sheets. 
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Substitute  Revised  Seventy-third 

Revised  Sheet  No.  14  (3  pages) 
Substitute  Revised  Seventy-third 

Revised  Sheet  No.  14A  ' 
Substitute  Revised  Seventy-third 

Revised  Sheet  No.  14B 
Substitute  Revised  Seventy-third 

Revised  Sheet  No.  14C 
Substitute  Revised  Seventy-third 

Revised  Sheet  No.  14D 

The  above  tariff  sheets  are  being  filed 
in  compliance  with  Ordering  Paragraph 
(E)  of  the  Commission's  order  issued 
July  19. 1985  in  Docket  No.  TA85-4-17- 
000.  et  al.  with  respect  to  the 
requirement  that  Texas  Eastern  revise 
its  rates  to  reflect  the  removal  of 
exchange  volumes  from  the  sales 
volumes  utilized  in  computing  monthly 
Account  No.  191  balances.  Texas 
Eastern  requests  a.stay  of  the 
requirement  that  revisions  to  its  PGA 
clause  be  filed  to  amend  the  language 
governing  the  computation  of  its 
monthly  Account  No.  191  balances 
consistent  with  such  July  19, 1985  order. 

The  rates  on  the  above  tariff  sheets 
are  increased  $0.0022/dth  as  a  result  of 
removing  net  exchange  volumes  from 
sales  volumes  as  directed.  Texas 
Eastern  proposes  that  the  Commission 
not  place  the  above  tariff  sheets  into 
effect  and  allow  the  tariff  sheets  filed  on 
June  19, 1985  to  be  effective  July  1, 1965. 

Texas  Easter  believes  that  the 
Commission  is  in  error  in  its  July  19, 
1985  order  in  stating  that  Texas 
Eastern's  handling  of  exchange  gas 
volumes  is  in  violation  of  the 
Commission's  Regulations.  Indeed 
Texas  Eastern  believes  that  the 
Commission'S'requirement  in  the  order 
with  respect  to  exchange  volumes  is  in 
violation  of  its  Regulations.  As  a  result 
Texas  Eastern  requests  that  the 
Commisssion  not  place  into  effect  the 
tariff  sheets  filed  herein  in  compliance 
with  the  order,  and  stay  its  requirement 
to  revise  Texas  Eastern's  PGA  clause 
until  such  time  as  all  differences  of 
opinion  can  be  aired,  developed  and 
resolved.  Texas  Eastern  will  file  an 
application  for  rehearing  of  the 
Commission's  July  19, 1985  order  with 
respect  to  the  exchange  gas  issue.  Texas 
Eastern  believes  that  good  cause  is 
shown  for  this  stay.  The  public  interest 
is  served  by  avoiding  a  rate  increase  at 
the  present  time.  Such  an  increase  could 
conceivably  lead  to  lost  sales,  the  effect 
of  which  is  irreparable.  Finally,  Texas 
Eastern  submits  that  the  public  interest 
is  served  by  having  the  Commission 
consider  Texas  Eastern's  application  for 
rehearing  prior  to  ordering  an  additional 
rate  increase  at  a  time  when  Texas 
Eastern  seeks  to  reduce  its  rates. 

The  proposed  effective  date  of  the 
above  tarifl'  sheets  is  July  1, 1985. 


In  addition  in  compliance  with 
Ordering  Paragraph  (F)  of  the  July  19. 
1985  order.  Texas  Eastern  has  submitted 
the  additional  information  regarding  its 
supporting  schedules  to  Account  No. 
191.  The  additional  information  is 
enclosed  as  Schedule  No.  31. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  19, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wil  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(PR  Doc.  85-19396  Filed  8-14-85:  8:45  am] 

BILUNQ  CODE  6717-«1-M 


[Docket  Nos.  TA65-S- 17-000,  TA85-5-17- 
001] 

Proposed  Changes  In  FERC  Gas  Tariff; 
Texas  Eastern  Transmission  Corp. 

August  8. 1985. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  August  2. 1985  tendered  for 
filing  as  a  pari  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  primary  tariff 
sheets: 
Substitute  Seventy-fourth  Revised  Sheet 

No.  14  (3  pages) 
Substitute  Seventy-fourth  Revised  Sheet 

No.  14A 
Substitute  Seventy-fourth  Revised  Sheet 

No.  14B 
Substitute  Seventy-fourth  Revised  Sheet 

No.  14C 
Substitute  Seventy-fourth  Revised  Sheet 

No.  14D 

The  above  primary  revised  tariff 
sheets  are  being  issued  to  reflect  in 
Texas  Eastern's  rates  the  impact  of 
Texas  Eastern's  latest  exercise  of 
"market-out"  provisions  in  certain  of  its 
gas  purchases  contracts.  Texas  Eastern 
has  exercised  such  market-out 
provisions  to  reduce  the  price  under 
those  certain  gas  purchase  contracts  to 
$2.50  per  dth  plus  taxes  effective  August 


1. 1985.  In  addition,  the  above  primary 
revised  tariff  sheets  reflect  cost 
reductions  Texas  Eastern  has 
experienced  from  one  of  its  major 
pipeline  suppliers.  Texas  Gas 
Transmission  Corporation  (Texas  Gas). 
The  impact  of  such  cost  reduction  on 
Texas  Eastern's  rates  is  a  reduction  of 
$0.011 /dth  in  the  demand  component  of 
rates  and  a  reduction  of  S0.1090/dth  in 
the  commodity  component. 

On  June  19. 1985  Texas  Eastern  filed 
its  PGA  filing  requesting  the  appropriate 
waivers  in  order  to  make  its  regular 
semiannual  tracking  filing  effective  one 
month  early  on  July  1. 1985  coincident 
with  its  market-out  action  to  $2.75/dth 
plus  taxes.  The  Commission  granted 
waivers  and  conditionally  accepted 
Texas  Eastern's  filing  effective  July  1, 
1985  by  Order  issued  July  19. 1985. 
Texas  Eastern  concurrently  herewith 
has  filed  a  revision  to  such  July  1, 1985 
rates  in  compliance  with  such  July  19. 
1985  order. 

As  mentioned  above  Texas  Eastern 
has  filed  concurrently  herewith  in 
compliance  with  the  Commission's  July 
19, 1985  order  a  revision  to  its  July  1, 
1985  rates.  The  revision  results  in  an 
increase  in  rates.  Texas  Eastern 
proposes  that  the  Commission  not  place 
into  effect  the  rate  increase  embodied  in 
its  compliance  filing.  However  in  the 
event  that  the  Commission  accepts  the 
compliance  rates  to  be  effective  July  1. 
1985,  Texas  Eastern  also  tendered  for 
filing  as  a  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1.  six  copies 
each  of  the  following  alternate  tariff 
sheets: 

Alternate  Substitute  Seventy-fourth 

Revised  Sheet  No.  14  (3  pages) 
Alternate  Substitute  Seventy-fourth 

Revised  Sheet  No.  14A 
Alternate  Substitute  Seventy-fourth 

Revised  Sheet  No.  14B 
Alternate  Substitute  Seventy-fourth 

Revised  Sheet  No.  14C 
Alternate  Substitute  Seventy-fourth 

Revised  Sheet  No.  14D 

At  the  time  of  the  June  19. 1985  filing 
Texas  Eastern  did  not  anticipate  its 
market-out  action  to  $2.50/dth  plus 
taxes  effective  August  1. 1985.  Nor  was 
Texas  Eastern  able  to  include  in  its 
filing  of  June  19, 1985  rate  changes  by 
Texas  Gas  proposed  to  be  effective  both 
July  1, 1985  and  August  1, 1985  equating 
to  a  net  reduction.  Because  of  the 
magnitude  of  the  rate  reduction  resulting 
from  its  market-out  action  and  the 
magnitude  of  its  supplier  reduction. 
Texas  Eastern  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
immediate  flow  through  in  rates  to  its 
customers  of  the  substantial  impact  of 
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these  cost  reductions  effective  August  1, 
1985. 

The  above  primary  revised  tariff 
sheets  are  based  upon  the  current  cost 
of  gas  adjustment  and  surcharge 
adjustment  filed  on  June  19, 1985 
adjusted  only  to  reflect  the  cost 
reduction  resulting  from  Texas  Eastern's 
exercise  of  market  out  provisions 
effective  August  1. 1985  and  the  net 
reduction  in  cost  resulting  from  Texas 
Gas'  rate  changes  effective  July  1. 1985 
and  August  1, 1985. 

The  alternate  tariff  sheets  reflect  the 
increase  resulting  from  compliance  with 
the  Commission's  July  19. 1985  order,  in 
conjunction  with  the  rate  reductions 
proposed  by  the  instant  filing. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  August  1. 1985. 

Texas  Eastern  has  respectfully 
requested  waiver  of  the  provisions  of  its 
tariff,  and  any  Regulations  that  the 
Commision  may  deem  necessary  to 
accept  the  above  tariff  sheets  to  be 
effectiv  August  1. 1985.  coincidently 
with  the  cost  reduction  resulting  from 
Texas  Eastern's  exercise  of  market-out 
provisions,  as  well  as  to  reflect  the 
Texas  Gas  reduction. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  slate  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  19, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  PlumB, 
Secretary. 

IFR  Doc.  85-19399  Filed  8-14-85:  8:45  am) 
BiLUMC  cooc  nn-ci-m 

(Docket  No.  SA85-45-000] 

Petition  for  Adjustment;  Woods 
Exploration  and  Producing  Co.  and 
Southeastern  Pipe  Line  Co. 

Issued  August  8. 1985. 

Take  notice  that  on  July  31, 1985, 
Woods  Exploration  and  Producing 
Company  and  Southeastern  Pipe  Line 
Company  Tiled  with  the  Commission  a 


petition  for  adjustment  under  Section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978.  Woods  and  Southeastern  seek 
relief  from  the  August  30. 1985  deadline 
established  by  the  Commission  in  Order 
399-B  for  making  Btu  refunds. 

Petitioners  slate  that  they  have 
retained  funds  monthly  for  Btu 
reimbursement  and  will  be  in  a  position 
to  make  partial  payment  in  August  1985. 
Petitioners  request  an  additional  120 
days  within  which  to  complete  payment 
of  their  Btu  refund  obligation.  Petitioners 
state  that  the  additional  time  is  required 
in  order  to  avoid  cash  flow  problems 
and  disruption  of  their  business. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commision's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 
Kenneth  F.  Plumb, 
Secretary. 

(PR  Doc.  85-19400  Filed  8-14-85:  8:45  am) 
BUJJNQ  CODE  6712-01-M 

(Docket  Nos.  CP85-727-000,  et  at.] 

Natural  Gas  Certificate  Filings; 
Columbia  Gas  Transmission  Corp.,  et 
al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 

1.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP85-727-000) 
August  8, 1985. 

Take  notice  that  on  July  18, 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue.  S.E..  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP85-727-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  ICI 
Americas,  Inc.  (ICI),  under  the 
authorization  issued  in  Docket  No. 
CP83-76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
infection. 

Columbia  proposes  to  transport  up  to 
2,400  Mcf  of  natural  gas  per  day  for  ICI. 
It  is  stated  that  the  gas  to  be  transported 
would  be  purchased  from  Industrial 
Energy  Service  Company  (lESCO)  and 
would  be  used  as  process  gas  and  boiler 


fuel  in  Id's  plant  in  Hopewell.  Virginia. 
Columbia' would  receive  the  gas  from 
lESCO  al  an  existing  point  on  its 
pipeline  in  Clearfield?  Pennsylvania,  and 
would  redeliver  the  gas  at  an  existing 
interconnection  with  Commonwealth 
Gas  Pipeline  Corporation  (CGPC).  which 
would  redeliver  the  gas  to 
Commonwealth  Gas  Services,  Inc. 
(CGS),  the  distributor  serving  Id's  plant 
in  Hopewell,  Virginia.  It  is  proposed  that 
the  transportation  service  would 
continue  through  October  31, 1985. 
It  is  stated  that  Columbia  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  the  transportation 
service:  gas  received  from  receipt  points 
other  than  Leach.  Kentucky. — 29.93 
cents  per  MMBtu  provided  the  volumes 
are  within  CGPC's  and  CGS's  total  daily 
entitlements  (TDE)  and  41.27  cents  per 
MMBtu  for  volumes  in  excess  of  the 
TDE.  It  is  further  stated  that  Columbia 
would  retain  2.43  percent  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company-use  and  unaccounted-for 
gas. 

Comment  date:  September  23,  1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP85-643-000J 
August  8, 1985. 

Take  notice  that  on  June  24. 1985. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP85-643-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Texas  American  Energy  Corporation, 
through  its  unincorporated  division. 
Western  Kentucky  Gas  Company 
(Western),  as  agent  for  Green  River 
Steel  Corporation  (Green  River),  under 
the  certificate  issued  in  Docket  No. 
CP82-407-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Assuming  the  Commission  extends 
the  blanket  end-user  program,  Texas 
Gas  proposes  to  transport  beyond  the 
primary  term  ending  June  30. 1985.  to 
October  31. 1985.  up  to  2.000  MMBtu 
equivalent  of  low-priority  natural  gas 
per  day  on  an  intemiptible  basis  for 
ultimate  delivery  to  Green  River  at  its 
Owensboro.  Kentucky,  plant. 

Texas  Gas  proposed  to  charge  for  its 
service  the  rate  provided  in  its  Rate 
Schedule  TSC-3  for  Rate  Schedule  G 
sales  customers,  which  is  currently  21.90 
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cents,  and  the  GRI  surcharge  of  1.25 
cents. 

Texas  Gas  indicates  that  the  proposed 
transportation  would  be  through  the  use 
of  existing  facilities.  Texas  Gas  would 
transport  the  gas  from  the  tailgate  of  the 
Champlin  Petroleum  Company  plant  in 
Panola  County,  Texas,  to  an  existing 
interconnection  between  Western  and 
Texas  Gas  in  Daviess  County,  Kentucky, 
for  further  transportation  by  Western  to 
Green  River. 

Texas  Gas  indicates  that  the  gas 
would  be  used  in  firing  soaking  pits  for 
the  purpose  of  heating  steel  and  in 
annealing  furnaces  and  boilers  at  Green 
River's  Owensboro  plant.  Green  River  is 
said  to  have  purchased  its  gas  supplies 
from  EnTrade  Corporation  in  a  first  sale. 

Comment  date:  September  23, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP84-624-002J 
August  8. 1985. 

Take  notice  that  on  July  18. 1985, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP84-624-002  a  petition  to 
amend  the  authorization  in  Docket  No. 
CP84-624-000,  as  previously  amended, 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas. 
under  the  certificate  issued  in  Docket 
No.  CP82-42&-000  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act,  on  behalf  of 
Tuscan  Dairy  Farms.  Inc.,  Hunterdon 
Development  Center  and  Raritan  River 
Steel  Company  (collectively  referred  to 
as  the  three  end-users),  all  of  whom 
Transco  indicates  are  being  represented 
by  Energy  Marketing  Exchange,  Inc.,  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  it  would  receive 
the  gas  at:  (i )  The  interconnection  with 
GHR  Transmission  Corporation  (GHR) 
in  the  Agua  Dulce  Field,  Nueces  County, 
Texas:  (2)  the  Sun  TCB  plant  in  the 
Canales  Field,  Jim  Wells  County,  Texas; 
(3)  the  Sun  Starr  plant  in  Starr  County, 
Texas;  (4)  the  interconnection  with 
Valero  Transmission  Company  in 
LaSalle  County,  Texas:  (5)  the 
interconnection  with  Victoria  Gas 
Company  on  Transco's  Bayou  Piquant 
lateral  in  Terrebonne  Parish,  Louisiana; 
(6)  the  interconnection  with  Gas 
Gathering  Company  in  Goliad  County, 
Texas;  (7)  the  interconnection  with  GHR 
at  Miranda  Prospect,  Duval  County, 


Texas;  and  (8)  the  tailgate  of  the  Katy 
Exxon  plant  in  Waller  County,  Texas. 
Transco  states  it  would  redeliver,  on  an 
interruptible  basis,  equivalent  quantities 
(less  quantities  retained  for  compressor 
fuel  and  line  loss  make-up)  to  existing 
points  of  delivery  between  Transco  and 
Elizabethtown  Gas  Company 
(Elizabethtown),  which  in  turn,  would 
redeliver  such  gas  to  the  three  end  users' 
plants  as  follows: 

to  Tuscan  Dairy  Farms,  Inc.,  at  its  plant  in 
Union,  New  Jersey — on  a  peak  day  550  dt;  on 
an  average  day  300  dt;  and  on  an  annual 
basis  109,500  dt; 

to  Hunterdon  Development  Center  at  is 
facility  in  Clinton,  New  Jersey — on  a  peak 
day  1,000  dt;  on  an  average  day  700  dt:  and 
on  an  annual  basis  225,500  dt; 
to  Raritan  River  Steel  Company  at  its  plant  in 
Perth  Amboy.  New  Jersey — on  a  peak  day 
4,120  dt;  on  an  average  day  3,000  dt;  and  on 
an  annual  basis  921.500  dt. 

It  is  stated  that  the  total  volume  of  gas 
to  be  transported  to  the  three  end-users' 
plants  on  a  peak  day  is  5.670  dt;  on  an 
average  day  is  4.000  dt;  and  on  an 
annual  basis  is  1,247.500  dt  and 
represent  all  of  the  gas  requirements  of 
each  plant.  Transco  states  that  the 
transportation  for  the  three  end-users 
would  continue  through  October  31. 
1985.  Transco  would  charge  the  rates 
provided  by  its  Rate  Schedule  T-II  (43.6 
cents  per  dt  plus  a  1.21-cent  Gas 
Research  Institute  allowance  and  a  6.6 
percent  fuel  allowance).  Transco  states 
that  the  terms  and  conditions  of 
transportation  for  the  three  end-users 
would  be  the  same  as  for  the  end-users 
as  authorized  in  Docket  No.  CP84-624- 
000.  as  previously  amended. 

Comment  date:  September  23. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP85-726-O00J 
August  7, 1985. 

Take  notice  that  on  July  19, 1935. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP85-726-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  American  Hoechst  Corporation 
(American  Hoechst),  which  is  being 
represented  by  the  Commission  of 
Public  Works,  City  of  Greer.  South 
Carolina  (Greer),  as  agent,  under  the 
certificate  issued  in  Docket  No.  CP82- 
426-000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Transco  proposes  to  transport  through 
October  31, 1985,  an  average  daily 
volume  of  2.750  dekatherms  equivalent 
of  natural  gas  on  an  interruptible  basis 
for  boiler  fuel  use  in  American 
Hoechst's  Greer.  South  Carolina,  plant. 
Transco  estimates  the  peak  day  and 
annual  volumes  to  be  3.000  and  440,000 
dekatherms  equivalent  of  natural  gas, 
respectively.  Transco  states  that  Greer, 
acting  as  agent  for  American  Hoechst,  is 
purchasing  gas  from  Transco  Energy 
Marketing  Company  at  various  locations 
in  Texas.  It  is  further  stated  that 
Transco  would  receive  the  gas  at 
existing  interconnections  with  GHR 
Transmission  Corporation  (GHR)  in 
Nueces  and  Duval  Counties,  Texas. 
Valero  Transmission  Company  (Valero) 
in  LaSalle  County.  Texas,  and  at  the 
tailgate  of  the  Katy  Exxon  Plant  (Katy 
Plant)  in  Waller  County.  Texas.  It  is  also 
stated  that  the  gas  received  from  Valero 
would  be  transported  by  Valero,  on 
Transco'  behalf,  from  an  interconnection 
with  GHR  in  Webb  County.  Texas'  and 
that  the  gas  received  at  the  Katy  Plant 
would  be  transported  by  United  Texas 
Transmission  Company  (UTTCO),  on 
Transco's  behalf,  from  an 
interconnection  with  GHR  in  Webb 
County,  Texas,  to  the  Katy  Plant. 
Transco  would  deliver  equivalent 
quantities  of  gas  (less  quantities 
retained  for  compressor  fuel  and  line 
loss  make-up)  to  Greer  at  existing 
delivery  points  for  delivery  to  American 
Hoechst.  Transco  also  requests  that  it  be 
granted  "flexible  authority"  to  add  and/ 
or  delete  sources  of  supply  and/or 
receipt  points. 

It  is  stated  that  Transco's 
transportation  would  be  pursuant  to 
Transco's  Rate  Schedule  T-11.  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1. 

Comment  date;  September  23. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  WillistoD  Basin  Interstate  Pipeline 

(Docket  No.  CP85-722-O00J 
August  8. 1985. 

Take  notice  that  on  July  18, 1985, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  304  East 
Rosser  Avenue.  Suite  200.  Bismarck, 
North  Dakota  58501,  filed  in  Docket  No. 
CP85-722-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  one  sales  tap  and 
appurtenant  facilities  under  the 
certificate  issued  in  Docket  No.  CP83-1- 
000.  et  al,  pursuant  to  Section  7  of  the 
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Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  construct 
and  operate  one  sales  tap  and 
appurtenant  facilities  on  its  natural  gas 
transmission  system  for  the  delivery  of 
gas  under  its  T-3  program.  Williston 
Basin  states  the  proposed  sales  tap 
would  be  used  to  deliver  up  to  65.000 
Mcf  of  natural  gas  annually  to  Western 
Gas  Processors.  Ltd.  (Western),  to 
provide  fuel  to  a  field  gathering 
compressor  used  in  gathering  gas 
condensate  and  oil  well  gas  to  be 
ultimately  processed  at  a  gas  processing 
plant.  Williston  Basin  states  further  that 
the  estimated  cost  for  the  sales  tap 
would  be  $6,000  and  would  be  100% 
reimbursed  by  Western. 

Comment  date:  September  23, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request,  if  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-19381  Filed  8-14-85:  8:45  am) 

MLUNQ  COM  CriT-ei-M 

[Docket  No*.  CPSS-713-000,  et  al.] 

Natural  Gas  certificate  filings;  ANR 
Pipeline  Co.,  et  al. 

I.  ANR  Pipeline  Company 

(Docket  No.  CP85-713-0001 
August  8. 1985. 

Take  notice  that  on  July  17. 1985,  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP8S-713-000 
a  request  pursuant  to  $157,205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  15".205)  for  authority  to 
transport  natural  gas  on  behalf  of 
Admiral  Appliance,  Division  of  Magic 


Chef.  Inc.  (Admiral),  through  its  agent. 
Petro  Source  Energy.  Inc.  (Petro  Source), 
under  the  certificate  issued  in  Docket 
No.  CP82-480-O00  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fuly 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  proposes  to  transport  up  to  three 
billon  Btu  equivalent  of  natural  gas  per 
day  on  an  interruptible  basis  for  Petro 
Source  on  behalf  of  Admiral  under 
§157.209  of  the  Regulations  through 
October  31. 1985.  ANR  states  that 
Admiral  has  entered  into  a  gas  sales 
agreement  to  purchase  gas  from  Petro 
Source  and  that  such  gas  was  not 
committed  or  dedicated  to  interstate 
commerce  on  November  8. 1978.  Petro 
Source  will  deliver  up  to  three  billion 
Btu  equivalent  of  natural  gas  per  day  to 
Transok.  Inc.  (Transok).  for  delivery  to 
ANR  at  various  points  of 
interconnection  of  the  pipeline  systems 
of  ANR  and  Transok  in  Oklahoma.  ANR 
would  redeliver  such  natural  gas,  less 
6.23  percent  for  fuel  use  and  lost  and 
unaccounted-for  gas.  to  Illinois  Power 
Company  (IPC)  for  Petro  Sources' 
account  on  behalf  of  Admiral  at  the 
interconnection  of  the  pipeline  systems 
of  IPC  and  ANR  in  Henry  County. 
Illinois.  IPC  would  transport  and  deliver 
the  gas  to  Admiral  at  its  Galesburg, 
Illinois,  facility. 

ANR  proposes  to  charge  a 
transportation  rate  of  25.8  cents  per  dth 
for  all  gas  transported  on  behalf  of 
Admiral.  The  rate  ia  based  upon  Rate 
Schedule  EUT-1  on  file  in  ANR's  FERC 
Gas  Tariff.  Original  Volume  No.  1.  it  is 
explained. 

ANR  also  requests  flexible  authority 
to  add  and/or  delete  receipt  and/or 
delivery  points.  Any  changes  made 
under  the  flexible  authority  would  be  to 
Admiral's  facility  in  Galesburg,  Illinois, 
and  would  be  within  the  proposed 
transportation  volumes,  it  is  explained. 

Comment  date:  September  23, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Company 

[Docket  No.  CPBS-Tia-OOl) 
August  8. 1985. 

Take  notice  that  on  July  17. 1985.  ANR 
pipline  Company  (ANR).  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP8^713-001 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  act  for  a  certificate  of 
public  concenience  and  necessity 
authorizing  transportation  of  natural  gas 
on  behalf  of  Admiral  Appliance. 
Division  of  Magic  Chef.  Inc.  (Admiral), 
through  its  agent  Petro  Soruce  Energy, 
Inc.  (Petro  Source),  all  as  more  fully  set 


forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  proposes  to  transport  up  to  three 
billon  Btu  equivalent  of  natural  gas  per 
day  on  an  interruptible  basis  for  Petro 
Source  on  behalf  of  Admiral  under 
§157.6  of  the  Commission's  Regulations 
for  a  period,  from  November  1. 1985. 
through  December  31, 1988,  following 
the  termination  of  service  for  which 
authorization  is  sought  in  Docket  No. 
CP85-713-000.  ANR  states  that  Admiral 
has  entered  into  a  gas  sales  agreement 
to  purchase  gas  from  Petro  Source  and 
that  such  gas  was  not  committed  or 
dedicated  to  interstate  commerce  on 
November  a  1978.  It  is  stated  that  Petro 
Source  will  deliver  up  to  three  billion 
Btu  equivalent  of  natural  gas  per  day  to 
Transok.  Inc.  (Transok).  for  delivery  to 
ANR  at  various  points  of 
interconnection  of  the  pipeline  systems 
of  ANR  and  Transok  in  Oklahoma.  ANR 
would  redeliver  such  natural  gas,  less 
6.23  percent  for  fuel  use  and  lost  and 
unaccounted-for  gas,  to  Illinois  Power 
Company  (IPC)  for  petro  Soruces' 
account  on  behalf  of  Admiral  at  the 
interconnection  of  the  pipeline  systems 
of  IPC  and  ANR  in  Henry  County, 
Illinois.  IPC  would  transport  and  deliver 
the  gas  to  Admiral  at  its  Galesburg. 
Illinois,  facility. 

ANR  proposes  to  charge  a 
transportation  rate  of  25.8  cents  per  dt 
for  all  gas  transported  on  behalf  of 
Admiral.  The  rate  is  based  upon  Rate 
Schedule  EUT-1  on  file  in  ANR's  FERC 
Gas  Tariff.  Original  Volume  No.  1,  it  is 
explained. 

ANR  also  requests  flexible  authority 
to  add  and/or  delete  receipt  and/or 
delivery  points.  Any  changes  made 
under  the  flexible  authority  would  be  to 
Admiral's  facility  in  Galesburg,  Illinois, 
and  would  be  within  the  proposed 
transportation  volumes,  it  is  explained. 

Comment  date:  August  29. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Company 

[Docket  No.  CP85-71ft-0O0j 

August  a  1985. 

Take  notice  that  on  July  17, 1985,  ANR 
Pipeline  Company  (Applicant).  500 
Renaissance  Center.  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP85-718-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  an  interruptible 
transportation  of  natural  gas  for 
Bethlehem  Steel  Corporation 
(Bethlehem),  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
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Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  up  to 
2.5,000  dt  equivalent  of  natural  gas  per 
day.  imported  from  Canada,  on  a  best- 
efforts  basis  for  Bethlehem  pursuant  to  a 
transportation  agreement  dated  April  24, 
1985.  The  agreement  provides  that 
Applicant  would  receive  natural  gas 
which  Bethlehem  purchases  from 
Northridge  Petroleum  Marketing,  Inc., 
and  which  Bethlehem  causes 
Midwestern  Gas  Tran-smission 
Company  (Midwestern)  or  Great  Lakes 
Gas  Transmission  Company  (Great 
Lakes)  to  deliver  to  Applicant  at  an 
existing  interconnection  of  the  pipeline 
systems  of  Applicant  and  Midwestern 
near  Marshfield,  Wisconsin,  and  at  an 
existing  interconnection  of  the  pipeline 
systems  of  ANR  and  Great  Lakes  near 
Crystal  Falls,  Michigan. 

Applicant  states  that  it  would 
transport  and  deliver  thermally 
equivalent  volumes,  less  one  percent 
retained  for  fuel  and  lost  and 
unaccounted-for  gas,  to  Natural  Gas 
Pipeline  Company  of  America  (NGPL) 
for  Bethlehem's  account  at  the  existing 
interconnection  of  the  pipeline  systems 
of  Applicant  and  NGPL  near  Joliet, 
Illinois.  It  is  alleged  that  NGPL  would 
provide  further  transportation  and 
Northern  Indiana  Public  Service 
Company  will  transport  and  deliver  the 
gas  to  Bethlehem  for  use  at  its  Bums 
Harbor.  Indiana,  facility.  The  term  of  the 
proposed  service  would  expire  on 
November  1, 1986. 

Bethlehem  would  pay  12.6  cents  per  dt 
for  all  gas  received  from  Great  Lakes 
and  transported  on  behalf  of  Bethlehem 
and  11.2  cents  per  dt  for  all  gas  received 
from  Midwestern  and  transported  on 
behalf  of  Bethlehem. 

Comment  date:  August  29, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP85-747-000) 
Augusta  1985. 

Take  notice  that  on  July  31, 1985. 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80W4,  filed  in  Docket  No. 
CP85-747-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
National  Natural  Gas  Act  (18  CFR 
157.205)  for  authoization  to  revise  the 
maximum  daily  volume  obligation  for 
delivery  to  Public  Service  Company  of 
Colorado  (PSCo)  at  the  Fort  Morgan 
Country  Club  delivery  point  and  to 
construct  and  operate  appurtenant 
facilities  to  effectuate  changes  in 
delivery  pressure  to  PSCo  at  the  Fort 
Morgan  delivery  point  and  to  Greeley 


Gas  Company  (Greeley)  at  the  Canon 
City  delivery  point  under  its  certificate 
issued  in  Docket  No.  CP83-21-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

CIG  proposes  to  decrease  the 
maximum  daily  volume  obligation  to 
PSCo  at  the  Fort  Morgan  delivery  point 
located  in  Morgan  County,  Colorado, 
from  150  Mcf  per  day  to  100  Mcf  per  day 
in  order  to  provide  a  more  realistic 
volume  for  delivery  by  CIG  at  that 
location  based  upon  estimated 
requirements  by  PSCo.  CIG  also 
proposes  to  increase  the  delivery 
pressure  at  the  Fort  Morgan  delivery 
point  from  60  p.s.i.g.  to  150  p.s.i.g.  in 
order  to  enable  PSCo  to  provide  service 
to  a  new  residential  development  that 
would  be  served  by  deliveries  through 
Fort  Morgan.  CIG  states  that  it  would 
change  the  delivery  pressure  at  Fort 
Morgan  by  modifying  the  existing 
facilities  at  that  delivery  location. 

CIG  further  proposes  to  change  the 
delivery  pressure  at  the  Canon  City 
delivery  point  in  Fremont  County, 
Colorado,  pursuant  to  a  request  from 
Greeley.  It  is  stated  that  the  delivery 
pressure  would  be  changed  from  line 
pressure  but  not  less  than  100  p.s.i.g.  to  a 
minimum  of  100  p.s.i.g.  and  a  maximum 
of  150  p.s.i.g.  It  is  further  stated  that  for 
normal  operations,  CIG's  line  pressure  is 
greater  than  the  150  p.s.i.g.  maximum 
pressure  requested  by  Greeley.  CIG 
proposes  to  change  the  delivery  pressure 
at  Canon  City  by  modifying  the  existing 
facilities  at  that  delivery  location.  It  is 
asserted  that  the  change  would  enable 
Greeley  to  operate  its  regulating  facility 
at  Canon  City  in  a  more  effective 
manner. 

Comment  date:  September  23, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northern  Natural  Gas  Company 
Division  of  InterNorth,  Inc. 

(Docket  No.  CP85-731-000) 
August  9. 1985. 

Take  notice  that  on  July  23, 1985, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP85-731-000 
a  request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authority  to  use  an 
existing  delivery  point  to  accommodate 
natural  gas  deliveries  to  Northern  States 
Power  Company  (NSP)  and  Northern 
States  Power  Company  of  Wisconsin 
(NSP-WI)  under  the  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 


more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  requests  authority  to  use  an 
existing  delivery  point  located  at  the 
interconnection  between  the  facilities  of 
Northern  and  ANR  Pipeline  Company 
(ANR)  at  Janesville,  Wisconsin,  to 
deliver  natural  gas  on  a  best-efforts 
basis  to  NSP  and  NSP-WI.  Northern 
states  that  gas  deliveries  to  NSP  and 
NSP-WI  at  Janesville  would  be  made 
within  the  existing  authorized  level  of 
firm  entitlement  for  NSP  and  NSP-WI 
under  Rate  Schedule  CDO-1  of 
Northerns  F.E.R.C.  Gas  Tariff.  Northern 
states  that  the  Janesville  delivery  point 
is  presently  used  to  deliver  about 
170,000  Mcf  of  natural  gas  on  a  peak  day 
to  ANR.  It  is  stated  that,  on  a  best- 
efforts  basis,  additional  volumes  of  up  to 
10,000  Mcf  per  day  will  be  delivered  to 
NSP  and  up  to  10,000  Mcf  per  day  will 
be  delivered  to  NSP-WI  at  the  Janesville 
delivery  point. 

Northern  states  that  the  natural  gas  to 
be  delivered  to  NSP-WI  at  Janesville 
will  be  used  to  satisfy  the  natural  gas 
requirements  of  the  community  of  Eau 
Claire.  Wisconsin,  where  additional  gas 
is  required  to  serve  existing  and 
anticipated  loads.  It  is  further  stated 
that  gas  deliveries  to  NSP  at  Janesville 
will  be  used  to  satisfy  NSFs  general 
system  requirements,  primarily  in  the 
communities  of  Fargo  and  Grand  Forks, 
North  Dakota. 

Comment  date:  September  23, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northwest  Central  Pipeline 
Corporation 

(Docket  No.  CP85-742-O00J 
August  9, 1985. 

Take  notice  that  on  July  29, 1985, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central).  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP85-742-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon  the 
transportation  of  gas  for  a  direct  sale  of 
natural  gas  to  High  Plains  Corporation 
(High  Plains),  formerly  Petro  Fuels 
Corporation  (Petro  Fuels),  and  to 
abandon  by  reclaim  certain  measuring, 
regulating,  and  appurtenant  facilities  . 
located  in  Sedgwick  County,  Kansas, 
under  the  abandonment  authorization 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Northwest  Central  states  that  said 
facilities  were  installed  in  1970  under 
authorization  issued  in  Docket  No. 
CP7Q-166.  to  make  a  direct  sale  of 
natural  gas  to  Petro  Fuels  for  office 
heating.  Northwest  Central  further 
states  that  it  has  been  requested  by 
High  Plains  to  terminate  their  gas  sale 
contract.  Northwest  Central  is, 
therefore,  proposing  to  abandon  its 
transportation  of  gas  to  High  Plains  and 
to  reclaim  the  facilities  installed. 

Northwest  Central  avers  the  facilities 
it  proposes  to  reclaim  are  located  above 
ground  on  its  transmission  pipeline  in 
Sedgwick  County,  Kansas.  Northwest 
Central  estimates  it  would  cost  $225 1o 
reclaim  said  facihties  and  that  the 
facilities  have  a  $25  salvage  value. 

Comment  date:  September  23, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Texas  Gas  Transmission  Corporation 

jDockel  No.  CP85-737-000] 
August  9. 19B5. 

Take  notice  that  on  July  26. 1985. 
Texas  Gas  Transmission  Corporation 
(Apphcant).  P.O.  Box  1160,  Owensboro. 
Kentucky  42302.  filed  in  Docket  No. 
CP85-737-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Applicant  to  sell 
natural  gas  to  the  Town  of  Basile, 
Louisiana  (Basile),  for  resale,  and  to 
construct  and  operate  facilities  therefor, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  sell  Basile  up  to 
750  Mcf  per  day  of  natural  gas  from  its 
general  system  supply,  with  an  annual 
maximun  of  78,500  Mcf.  for  residential, 
commercial  and  agricultural  use.  Such 
service  would  be  rendered  pursuant  to 
Applicant's  Rate  Schedule  SG-SL. 

Applicant  proposes  to  construct  and 
operate  a  sales  meter  station  and 
related  facilities,  in  order  to  render 
service  to  Basile.  The  cost  of  such 
facilities  is  estimated  at  $47,140  and 
would  be  financed  by  Applicant  from 
funds  on  hand. 

Applicant  states  that  Basile  currently 
purchases  natural  gas  on  a  day-to-day 
basis  from  the  city  of  Eunice,  Louisiana. 

Comment  date:  August  30, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corpora  tion 

[Docket  No.  CP85-102-001] 
August  9. 1985. 

Take  notice  that  on  July  19, 1985. 
Transcontinental  Gas  Pipe  Line 
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Corporation  (Transco),  Post  Office  Box 
1396.  Houston,  Texas  77251,  filed  in 
Docket  No.  CP85-102-001  a  requestor 
amendment  to  the  authorization  granted 
in  Docket  No.  CP85-102-000  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  further 
authorization  to  add  a  second  end-user, 
to  add  three  receipt  points,  and  to 
increase  peak  day  volumes  delivered  to 
the  existing  end-user,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transco  states  that  it  would  transport 
gas  on  behalf  of  Witco  Chemical 
Company  (Witco)  in  addition  to 
Diamond  Glass  Company  (Diamond 
Glass)  as  previously  authorized.  It  is 
stated  that  receipt  points  would  be 
added  using  existing  facilities  at 
Charlene  Field,  Live  Oak  County,  Texas; 
at  the  Katy  Exxon  Plant  in  Weller 
County,  Texas;  and  at  an  existing 
interconnection  with  Victoria  Gas 
Corporation  in  Terrebonne  Parish, 
Louisiana.  It  is  further  stated  that  peak 
day  volumes  delivered  to  Diamond 
Glass'  Royersford,  Pennsylvania,  plant 
would  be  increased  from  1,000  dt  to 
3,500  dt  equivalent  of  gas  on  a  peak  day, 
from  1,000  dt  to  2,500  dt  equivalent  of 
gas  on  an  average  day.  and  from  328,500 
dt  to  912,500  dt  equivalent  of  gas  on  an 
annual  basis. 

Transco  explains  that  it  would 
transport  up  to  2.060  dt  on  a  peak  day 
for  Witco.  1.133  dt  on  an  average  day 
and  412,000  dt  on  an  annual  basis.  It  is 
further  explained  that  the  gas  for  Witco 
would  be  purchased  from  Energy 
Marketing  Exchange  Inc.  and  would  be 
redelivered  at  existing  points  of 
interconnection  to  Philadelphia  Electric 
Company,  the  distributor  serving 
Witco's  plant  in  Trainer,  Pennsylvania. 

It  is  asserted  that  the  transportation 
for  both  end-users  would  continue 
through  October  31, 1985.  In  all  other 
respects  the  transportation  would 
remain  the  same  as  authorized  in  Docket 
No.  CP85-102-000. 

Comment  date:  September  23, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  United  Gas  Kpe  Line  Company 

(Docket  No.  CP85-723-000) 
August  9, 1985. 

Take  notice  that  on  July  18, 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77001 
filed  in  Docket  No.  CP85-723-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  tap  in  order  to 


implement  the  delivery  of  natural  gas  to 
Entex,  Inc.  (Entex)  under  its  certificate 
issued  in  Docket  No.  CP82-430-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  requests  authorization  to 
install  a  2-inch  tap  on  its  Billeaud  Sugar 
Mill  4-inch  pipeline  in  Lafayette  Parish. 
Louisiana.  It  is  stated  that  the  proposed 
tap  would  enable  United  to  sell  and 
deliver  natural  gas  to  Entex  for  resale 
through  Entex's  Cade,  Louisiana, 
distribution  system  for  residential  and 
commercial  use.  It  is  further  stated  that 
United  would  sell  an  estimated  daily 
average  of  70  Mcf  to  Entex  through  the 
proposed  delivery  point. 

It  is  asserted  that  the  proposed  tap 
would  not  result  in  an  increase  in 
Entex's  aggregate  base  requirements  or 
contractural  Maximum  Daily  Quantity 
under  United's  curtailment  plan. 

Comment  date:  September  23, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Zenith  Natural  Gas  Company  and 
Northwest  Central  Pipeline  Corporation 

[Docket  No.  CP85-718-000) 
August  9. 1985. 

Take  notice  that  on  July  18, 1985, 
Zenith  Natural  Gas  Company  (Zenith), 
15  W.  Sixth  Street.  Tulsa,  Oklahoma 
74119,  and  Northwest  Central  Pipeline 
Corporation  (Northwest  Central).  P.O. 
Box  3288,  Tulsa,  Oklahoma  74101  filed  in 
Docket  No.  CP85-71&-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas,  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Zenith  proposes  to  transport  natural 
gas  in  connection  with  a  direct  sale  of 
up  to  1,000  Mcf  of  natural  gas  per  day  to 
Doskocil  Companies,  Incorporated 
(Doskocil),  for  use  in  Doskocil's  plant 
near  Hutchinson,  Kansas.  It  is  stated 
that  the  point  of  sale  would  be  at  the 
interconnection  of  facilities  of  Zenith 
and  Northwest  Central  in  Barber 
County,  Kansas.  Zenith  states  that  the 
price  to  be  paid  by  Doskocil  would 
equal  the  sum  of  (1)  Zenith's  weighted 
average  cost  of  gas  during  the  month  in 
which  deliveries  occur  and  (2)  the  cost 
of  service  component  of  Zenith's  sale  for 
resale  tariff  approved  by  the 
Commission  for  sales  of  gas  to 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  at  the  same  delivery  point. 
Zenith  further  states  that  the  volumes  to 
be  purchased  by  Doskocil  would  reduce 
Zenith's  sales  to  Panhandle. 
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Northwest  Central  proposes  to 
transport  up  to  750  Mcf  of  natural  gas 
per  day  or  180.000  Mcf  on  an  annual 
basis  for  Doskocil.  It  is  stated  that 
Northwest  Central  would  receive  gas 
from  Zenith  for  Doskocil's  account  in 
Barber  County  and  transport  and 
redeliver  such  gas  to  The  Gas  Service 
Company  (Gas  Service)  for  Doskocil's 
account  at  an  existing  interconnection  of 
facilities  in  Reno  County,  Kansas.  It  is 
stated  that  Gas  Service  would  deliver 
such  gas  to  Doskocil's  plant  near 
Hutchinson,  Kansas. 

Northwest  Central  states  that  since 
the  direct  sale  to  Doskocil  by  Zenith 
displaces  an  equivalent  amount  of 
existing  sales  on  its  system,  Northwest 
Central  proposes  a  transportation  rate 
designed  to  allow  recovery  of  the  same 
amount  of  revenues  less  gas  costs  that 
Northwest  Central  would  have 
recovered  if  it  had  continued  to  sell  the 
gas  proposed  to  be  transported. 
Northwest  Central  proposes  that  37.90C 
per  Mcf,  Northwest  Central's  presently 
effective  Rate  Schedules  I-l  rate,  less 
gas  costs,  be  charged  for  the 
transportation  service.  It  is  stated  that 
the  I-l  rate  is  the  applicable  rate  for  gas 
currently  sold  by  Northwest  Central  to 
Gas  Service  for  resale  to  Doskocil. 

Comment  date:  August  30, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 


the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 
[PR  Doc.  85-19383  Filed  8-14-85;  845  am) 

BILLING  CODE  triT-OI-M 

[Docket  No*.  QF85-618-000,  *t  al.] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
Rot>ert  N.  Fackrell.  et  al. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Robert  N.  Fackrell 

[Docket  No.  QF85-61&-OO0J 
August  a  1985. 

On  July  25. 1985.  Robert  N.  Fackrell 
(Applicant),  of  P.O.  Box  1,  Preston, 
Idaho  83263  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  2.5  megawatt  hydroelectric 
facility  (P.  8646)  is  located  near  Mink 
Creek  in  Franklin  County,  Idaho. 


A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

2.  Borough  of  Slatsburgh,  Pennsylvania 
and  Pennsylvania  Renewable  Resources 
Associates 

[Docket  No.  QF85-621-000] 
August  8. 1985. 

On  July  24. 1985,  Borough  of 
Slatsburgh.  Pennsylvania  and 
Pennsylvania  Renewable  Resources 
Associates  (Applicants),  of  1700 
Broadway.  Suite  2501,  New  York.  New 
York  10019  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  i  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  15  megawatt  hydroelectric  facility 
(P.  3207)  is  located  near  the  Conemaugh 
River  and  Lake  in  Westmoreland 
County,  Pennsylvania. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

3.  General  Electric  Company 

[Docket  No.  QF85-61 7-000] 
August  8. 1985. 

On  July  23. 1985,  General  Electric 
Company,  (Applicant)  of  1  River  Road. 
Building  2 — 7th  floor.  Schenectady,  New 
York  12345.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  combined  cycle  cogeneration 
facility  will  be  located  adjacent  to 
Mobay's  Chemical  Plant  in  Baytown, 
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Texas.  It  will  consist  of  three 
combustion  turbine-generating  units 
with  three  supplementary  fired  waste 
heat  recovery  boilers,  and  an 
extraction/condensing  steam  turbine- 
generating  unit.  Steam  produced  by  the 
facility  will  be  supplied  to  meet  the 
Mobay  process  steam  requirements.  The 
net  electric  power  production  capacity 
of  the  facility  will  be  253  MW.  The 
primary  energy  source  will  be  natural 
gas.  The  installation  of  the  facility  will 
begin  in  November  1985. 

4.  Gregg  Falls  Hydroelectric  Assoc. 
(Docket  No.  QF85-619-000| 
August  8. 1985. 

On  July  24, 1985.  Gregg  Falls 
Hydroelectric  Assoc.  (Applicant),  of  77 
Franklin  Street,  9th  Floor,  Boston, 
Massachusetts  02110,  submitted  for 
fiUng  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility  is 
located  on  the  Piscataguog  River  in 
Hillsborough  County,  near  Coffstown, 
New  Hampshire.  The  facility  will 
consist,  in  part,  of  two  hydroelectric 
generators.  The  electric  power 
production  capacity  of  the  facility  will 
be  3.8  MW.  The  primary  source  of 
energy  is  water. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

5.  Indian  Country  Development,  Inc. 

(Docket  No.  QF85-622-000J 
August  8. 1985. 

On  July  25, 1985,  Indian  Country 
Development,  Inc.  (Applicant),  of  1498 
Goodwin  Avenue.  St.  Paul,  Minnesota, 
55119,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  small  power  production 
facility  will  be  located  in  Brule, 
Wisconsin.  The  facility  will  consist,  in 
part,  of  a  wood  fired  boiler,  a  steam 


turbine/generator,  and  a  cooling  tower. 
The  electric  power  production  capacity 
of  the  facility  will  be  25.000  kW.  The 
primary  source  of  energy  will  be 
biomass  in  the  form  of  wood  sawdust, 
chips,  and  bark. 

6.  Kaiser  Foundation  Hospital,  Inc. 

(Docket  No.  QF85-623-0001 
August  8. 1985. 

On  July  22. 1985,  Kaiser  Foundation 
Hospital.  Inc..  (Applicant)  of  4647  Zion 
Avenue.  San  Diego.  California  92120. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  cogeneration  facility  will  be 
located  at  San  Diego,  California.  It  will 
consist  of  a  reciprocating  engine/ 
generator  set  with  waste  heat  recovery 
facilities.  Steam  produced  by  the  facility 
will  be  used  for  heating,  cooling,  and 
domestic  hot  water  generation.  The 
electric  power  production  capacity  of 
the  facility  will  be  580  kW.  The  primary 
energy  source  will  be  natural  gas.  The 
installation  of  the  facility  will  begin  in 
October  1985. 

7.  Mark  Technologies  Corporation 

(Docket  No.  QF85-616-000J 
August  8. 1985. 

On  July  25, 1985,  Mark  Technologies 
Corporation  (Applicant),  of  Markwind 
Power  Station,  333  Hayes  Street,  San 
Francisco,  California  94102,  submitted 
for  filing  an  application  for  certification 
of  a  faciUty  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  14  megawatt  wind  facility  will  be 
located  on  Section  28  of  the  San 
Gorgonio  Pass/Coachella  Valley  area 
near  Palm  Springs,  California. 

8.  Pembroke  Hydro  Associates 

(Docket  No.  QF85-62O-000J 
August  9, 1985. 

On  July  24, 1985,  Pembroke  Hydro 
Associates  (Applicant),  of  77  Franklin 
Street,  Boston  Massachusetts  02110 
Submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  small  power  production 
facility  is  located  on  the  Suncook  River 
in  Merrimack  County,  near  Pembroke. 
New  Hampshire.  The  facility  will 


consist,  in  part,  of  a  hydroelectric 
generator.  The  electric  production 
capacity  is  2.6  MW.  Theprimary  source 
of  energy  is  water. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[PR  Doc.  85-19503  Filed  8-14-85:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Beverly  Hills  Hotel  Corp.  et  al.;  Hearing 
Designation  Order 

In  re  Applications  of  MM  Docket  No.  85- 
236;  Beverly  Hills  Hotel  Corporation,  File  No. 
BPCT-850129KF:  Moore  Broadcast  Industries, 
Inc.  File  No.  BPCT-850211KE:  Faye  Daye 
Corporation,  File  No.  BPCT-e50320KE:  Susan 
S.  Mulkey,  File  No.  BPCT-«50320KF:  Koontz 
Communications  Limited  Partnership,  File 
No.  BPCT-850320KH:  Family  55  TV.  Inc.,  File 
No.  BPCT-850320KI;  Catawba 
Communications,  Inc.,  File  No.  BPCT- 
850320KI:  DSL  Broadcasting,  Inc.,  File  No. 
BPCT-850320KP;  Urban  Broadcasting,  Ltd., 
File  No.  BPCT-«50320KQ:  Rock  Hill 
Telecasters  Associates.  Ltd..  File  No.  BPCT- 
85O320KW:  Neisler  Limited  Partnership.  File 
No.  BPCT-850320LE;  Metrolina  Media  Inc., 
File  No.  BPCT-850320LF.  For  Construction 
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Permit  for  New  Television  Station  Rock  Hill. 
South  Carolina. 

Adopted:  July  30, 1985. 
Rciedsed:  August  12, 1985. 

By  the  Chief,  Video  Services  Division: 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  authority  to  construct  a 
new  commercial  television  station  on 
Channel  55,  Rock  Hill,  South  Carolina. 

2.  On  May  6, 1985,  the  Association  of 
Maximum  Service  Telecasters  (AMST) 
filed  informal  objections  against  DSL 
Broadcasting,  Inc.  (DSL)  and  Metrolina 
Media  Inc.  (Metrolina),  on  the  grounds 
that  their  transmitter  sites  would  be 
short-spaced  10.5  miles  and  4.7  miles, 
respectively  to  television  station 
WAXA,  Channel  40,  Anderson,  South 
Carolina.'  However,  on  May  6, 1985, 
DSL  and  Metrolina  each  amended  its 
application  to  change  its  transmitter  to  a 
site  that  meets  all  Commission 
requirements.  Consequently,  AMSTs 
objections  with  respect  to  these  two 
applications  will  be  dismissed  as  moot. 
AMST  also  filed  an  informal  objection 
against  Moore  Broadcast  Industries,  Inc. 
(Moore)  on  the  grounds  that  Moore's 
transmitter  site  would  be  short-spaced 
6.9  miles  to  television  station  WAXA. 
Anderson.  South  Carolina.  Sections 
73.610  and  73.698,  Table  VI,  of  the 
Commission's  rules  require  a  minimum 
separation  of  75  miles  between  a  station 
operating  on  Channel  55  and  a  station  or 
city  to  which  Channel  40  is  allocated. 
Accordingly,  an  issue  will  be  specified 
to  determine  whether  circumstances 
exist  warranting  a  waiver  of  the  rule.  In 
assessing  the  circumstances  to 
determine  whether  a  waiver  is 
warranted,  the  Administrative  Law 
Judge  will  consider  the  fact  that  the 
other  applicants  have  specified  fully- 
spaced  sites. 

3.  No  determination  has  been  reached 
that  the  tower  heights  and  locations 
proposed  by  Beverly  Hills  Hotel 
Corporation.  Moore,  Faye  Daye 
Corporation,  Susan  S.  Mulkey,  Koontz 
Communications  Ltd.  Partnership,  DSL 
and  Neisler  Limited  Partnership  would 
not  each  constitute  a  hazard  to  air 
navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specified. 

4.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
the  applicants  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 


■  On  May  13. 1985.  Mark  III  Broadcasting 
Company.  Inc..  licensee  of  Station  WAXA.  filed  a 
pleading  adopting  AMSTs  objection. 


proposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dJBu  (Grade  B) 
contour,  together  with  the  availability  of 
other  television  service  of  Grade  B  or 
greater  intensity,  will  be  considered 
under  the  standard  comparative  issue, 
for  the  purpose  of  determining  whether 
a  comparative  preference  should  accrue 
to  any  of  the  applicants. 

5.  Moore  and  DSL  did  not  certify  their 
financial  qualifications.  Rock  Hill 
Telecasters  indicated  that  at  some 
future  date  it  "will  certify  to  financial 
qualifications  after  completing  the 
necessary  documentation."  Moore,  DSL 
and  Rock  Hill  Telecasters  will  each  be 
given  20  days  from  the  release  date  of 
this  Order  to  review  its  financial 
proposal  in  light  of  Commission, 
requirements,  to  make  any  changes  that 
may  be  necessary,  and,  if  appropriate,  to 
submit  a  certification  to  the 
Administrative  Law  Judge  in  the  manner 
called  for  in  Section  III,  FCC  Form  301. 
as  to  its  financial  qualifications.  If 
Moore,  DSL  or  Rock  Hill  Telecasters 
cannot  make  the  required  certification, 
each  shall  so  advise  the  Administrative 
Law  Judge  who  shall  then  specify  an 
appropriate  issue.  Minority 
Broadcasters  of  East  St.  Louis,  Inc.,  BC 
Docket  No.  82-378  (released  July  15, 
1982). 

6.  Section  n.  Item  9.  FCC  Form  301. 
inquires  whether  there  are  any 
documents,  instruments,  contracts  or 
understandings  related  to  ownership  or 
future  ownership  rights  including,  but 
not  limited  to.  non-voting  stock 
interests,  beneficial  stock  ov^rnership 
interests,  options,  warrants,  or 
debentures.  Item  10,  of  Section  II, 
inquires  whether  or  not  documents 
instruments,  agreements  or 
understandings  for  the  pledge  of  stock  of 
a  corporate  applicant,  as  security  for 
loans  or  contractual  performance, 
provide  that  (a)  voting  rights  will  remain 
with  the  apphcant.  even  in  the  event  of 
default  on  the  obligation;  (b)  in  the  event 
of  default,  there  will  be  either  a  priviate 
or  public  sale  of  stock;  and  (c)  prior  to 
the  exercise  of  stockholder  rights  by  the 
purchaser  at  such  sale,  the  prior  consent 
of  the  Commission  (pursuant  to  47 
U.S.C.  310(d))  will  be  otained.  Moore 
has  failed  to  answer  these  questions. 
Moore  will  be  required  to  submit  an 
amendment  providing  its  answer  to  the 
presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

7.  Susan  S.  Mulkey's  appUcation 
indicates  that  the  applicant  is  a  limited 
partnership.  Section  II.  Item  5(a),  FCC 
Form  301.  requires  that  if  the  applicant 
is  a  partnership,  the  requested 


information  must  be  given  for  each 
general  or  limited  partner.  Ms.  Mulkey's 
application  identifies  only  the  general 
partner  and  states  that  the  identity  of  its 
limited  partners  would  be  submitted 
later.  Section  73.3514(8)  of  the 
Commission's  Rules  requires  an 
applicant  to  provide  all  information 
called  for  by  FCC  forms,  unless  the 
information  is  inapplicable.  However,  in 
Attribution  of  Ownership  Interests,  97 
FCC  2d  997  (1984),  recon.  granted  in 
part,  FCC  85-252,  released  June  24, 1985, 
the  Commission  stated  that,  henceforth, 
limited  partners'  interests  were  not      .^ 
attributable  for  the  purposes  of  the 
.multiple  ownership  rules,  if  the 
applicant  certifies  that  the  limited 
partners  will  not  be  involved  in  any 
material  respect  in  the  business  or 
operation  of  the  station.  97  FCC  2d  at 
1023.  The  Commission  defmed  the 
degree  of  noninvolvement  in  paragraphs 
48-50  of  the  June  24  decision  on 
reconsideration.  Further,  the 
Commission  directed  that  Form  301, 
among  others,  be  amended  to  conform  to 
the  new  attribution  standards.  97  FCC 
2d  at  1034.  Although  changes  in  the  form 
have  not  yet  been  made,  there  is  now  no 
need  to  provide  information  as  to  the 
Imited  partners  if  Ms.  Mulkey  can 
submit  the  necessary  certification.  If  the 
certification  is  not  appropriate,  of 
course,  the  limited  partners  would  be 
considered  to  have  attributable 
interests,  and  the  necessary  information 
as  to  them  would  have  to  be  filed  as  an 
amendment.  Further,  the  Commission 
retained  the  cross-interest  policy  as  to 
other  attributable  media  interests  in  the 
same  area.  Id.  at  1030.  Accordingly,  Ms. 
Mulkey  will  be  required  either  to  sate 
that  her  limited  partners  have  no  other 
media  interests  subject  to  the  cross- 
interest  policy  or  identify  the  limited 
partners  with  such  interests,  identify  the 
other  local  media  and  state  the  nature 
and  extent  of  the  ownership  interests. 

8.  Section  V-C,  Item  10.  FCC  Form 
301.  requires  an  applicant  to  submit  the 
area  and  population  within  its  predicted 
Grade  B  contoiu.  Rock  Hill  Telecasters 
has  not  done  so.  Rock  Hill  Telecasters. 
therefore,  will  be  required  to  submit  an 
amendment  showing  the  required 
information,  within  20  days  of  the 
release  of  this  Order,  to  the  presiding 
Administrative  Law  Judge. 

9.  Rock  Hill  Telecasters  staled,  in  its 
environmental  narrative  statement,  that 
it  believes  that  its  proposed  site  is 
available  to  it  but  it  has  not  yet 
completed  arrangements  which  would 
constitute  reasonable  assurance  that  the 
site  is  available.  Under  those 
circumstances,  an  issue  will  be  required 
to  determine  whether  the  applicant  has 
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reasonable  assurance  that  its  proposed 
site  will  be  available. 

10.  Section  73.685(f)  of  the 
Commission's  rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  pattern,  oriented  so  that  0* 
corresponds  to  True  North  and 
tabulated  at  least  every  10°  plus  any 
minima  or  maxima.  Neisier  has  not 
supplied  this  data.  Accordingly,  the 
applicant  will  be  required  to  submit  an 
amendment  with  the  appropriate 
information,  to  the  presiding 
Administrative  Law  Judge  and  a  copy 
each  to  the  Chief.  Television  Branch, 
and  Chief,  Hearing  Branch.  Mass  Media 
Bureau,  within  20  days  of  the  release  of 
this  Order. 

11.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

12.  Accordingly,  it  is  Ordered,  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  with  respect  to  Moore 
Broadcast  Industries,  Inc.,  whether  the 
proposal  is  consistent  with  §  73.610  of 
the  Commission's  rules  and,  if  not. 
whether  circumstances  exist  which 
would  warrant  a  waiver  of  the  rule. 

2.  To  determine  with  respect  to  Rock 
Hill  Telecasters  Associates.  Ltd.. 
whether  the  applicant  has  reasonable 
assurance  that  its  proposed  transmitter 
site  will  be  available. 

3.  To  determine  with  respect  to 
Beverly  Hills  Hotel  Corporation,  Moore 
Broadcast  Industries.  Inc..  Faye  Daye 
Corporation.  Susan  S.  Mulkey,  Koontz 
Communications  Ltd.  Partnership,  DSL 
Broadcasting,  Inc.  and  Neisier  Limited 
Partnership,  whether  there  is  a 
reasonable  possibility  that  the  tower 
heights  and  locations  proposed  by  each 
would  constitute  a  hazard  to  air 
navigation. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 


13.  It  is  further  ordered.  That.  Moore 
Broadcast  Industries.  Inc.,  DSL 
Broadcasting,  Inc.  and  Rock  Hill 
Telecasters  Associates,  Ltd.  shall, 
within  20  days  of  the  release  of  this 
Order  each  submit  a  Hnancial 
certification  in  the  form  required  by 
Section  III,  FCC  Form  301.  or  advise  the 
Administrative  Law  Judge  that  the 
certification  cannot  be  made,  as  may  be 
appropriate. 

14.  It  is  further  ordered.  That.  Moore 
Broadcast  Industries.  Inc.,  shall  submit 
its  response  to  Section  II  Items  9  and  10, 
FCC  Form  301,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  of  the  release  of  this  Order. 

15.  It  is  further  ordered.  That,  Susan  S. 
Mulkey  shall  submit  the  certification, 
statement  and/or  information  requried 
by  paragraph  8,  supra,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  of  the  release  of  this  Order 

16.  It  is  further  ordered.  That,  Rock 
Hill  Telecasters  Associates,  Ltd.  shall 
submit  an  amendment  stating  the  area 
and  population  within  its  predicted 
Grade  B  contour,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  of  the  release  of  this  Order 

17.  It  is  further  ordered,  That,  Neisier 
Limited  Partnership  shall  submit  an 
amendment  providing  the  information 
required  by  §  73.685(0  of  the 
Commission's  rules,  to  the  presiding 
Administrative  Law  Judge  and  a  copy 
each  to  the  Chief.  Television  Branch  and 
to  the  Chief.  Hearing  Branch,  wjthin  20 
days  of  the  release  of  this  Order. 

18.  It  is  further  ordered.  That. 
Association  of  Maximum  Service 
Telecasters,  Inc..  and  Mark  III 
Broadcasting  Company,  Inc.,  are  made 
parties  respondent  to  this  proceeding. 

19.  It  is  ftirther  ordered.  That  the 
objections  filed  by  the  Association  of 
Maximum  Service  Telecasters,  Inc.  are 
dismissed  as  moot  with  respect  to  DSL 
Broadcasting,  Inc.  and  Metrolina  Media 
Inc. 

20.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  3. 

21.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  parties 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

22.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 


Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  rules,  give  notice  of 
the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  rules. 

Federal  Communications  Commission. 

Roy ).  Slewari. 

Chief.  Video  Services  Division.  Mass  Media 
Bureau 

[FR  Doc.  85-19369  Filed  8-14-85:  8:45  am) 

BILUNG  CODE  6712-01-11 


Nelson  Media,  Inc.,  et  a!.;  Hearing 
Designation  Order 

In  re  Applications  of:  MM  Docket  No. 
85238:  Nelson  Media.  Inc..  File  No.  BPCT- 
850208KF;  Burwood  Broadcasting 
Corporation.  File  No.  BPCT-850417KI: 
Sumner  County  Television.  Inc.,  File  No. 
BPCT-850422KE;  Channel  50,  Tennessee 
Broadcasting  Limited  Partnership,  File  No. 
BPCT-850422KQ;  Peggy  Gutierrez.  File  No. 
BPCT-850422KZ.  For  Construction  Permit, 
Hendersonville.  Tennessee. 

By  Chief,  Video  Services  Division: 

Adopted:  July  31. 1985. 
Released:  August  12. 1985. 

1.  The  Commission,  by  the  Chief. 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  operate  on  Channel 
50,  Hendersonville.  Tennessee. 

2.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
the  applicants  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 
proposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dBu  (Grade  B) 
contour,  together  with  the  availability  of 
other  television  service  of  Grade  B  or 
greater  intensity,  will  be  considered 
under  the  standard  comparative  issue, 
for  the  purpose  of  determining  wiiether 
a  comparative  preference  should  accrue 
to  any  of  the  applicants. 

3.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  Channel  50,  Tennessee 
Broadcasting  Limited  Partnership  and 
Peggy  Gutierrez  each  would  not 
constitute  a  hazard  to  air  navigation. 
Accordingly,  an  issue  regarding  this 
matter  will  be  specified. 

4.  Section  73.685(f)  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  pattern,  oriented  so  that  0° 
corresponds  to  True  North  and 
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tabulated  at  least  every  10°  plus  any 
minima  or  maxima.  Nelson  Media.  Inc.'s 
application  did  include  the  tabulation, 
but  it  is  not  tabulated  in  accordance 
with  §  73.685(0-  Accordingly.  Nelson 
Media,  Inc.  will  be  required  to  submit  an 
amendment  with  the  appropriate 
information,  to  the  presiding 
Administrative  Law  Judge  and  copies  to 
the  Chief.  Television  Branch  and  the 
Chief.  Hearing  Branch,  Mass  Media 
Bureau,  within  20  days  after  this  Order 
is  released. 

5.  On  May  1, 1985.  the  Federal 
Aviation  Administration  (FAA)  issued  a 
determination  that  the  tower  height  and 
location  proposed  by  Burwood 
Broadcasting  Corporation  would 
constitute  a  hazard  to  air  navigation. 
Since  the  Commission  traditionally 
defers  to  the  FAA  in  such  matters. 
Burwood  must,  within  20  days  after  the 
date  of  release  of  this  Order  or  such 
additional  time  as  the  presiding 
Administrative  Law  judge  may  allow, 
amend  its  application  to  specify  a  tower 
height  and  location  which  will  meet  with 
the  approval  of  the  FAA. 

6.  Thomas  Nelson  Publishers  (TNP)  is 
the  100  percent  owner  of  Nelson  Media, 
Inc.  Brownlee  O.  Currey.  Jr..  as  member 
of  the  board  of  directors  of  TNP  is  the 
chairman  of  the  Nashville  Banner  a 
daily  newspaper  in  Nashville. 
Tennessee.  Nashville  is  within  the 
applicant's  proposed  City  Grade 
contour.  Section  73.3555(c)  of  the 
Commission's  Rules  states  that  no 
license  for  a  television  station  shall  be 
granted  to  any  party  if  such  party 
directly  or  indirectly  owns,  operates  or 
controls  a  daily  newspaper  and  the 
grant  of  such  license  will  result  in  the 
Grade  A  contour  encompassing  the 
entire  community  in  which  such 
newspaper  is  published.  Consequently, 
Mr.  Currey's  interests  in  the  newspaper 
and  in  the  applicant  may  violate 

§  73.3555.  However,  in  Attribution  of 
Ownership  Interests.  97  FCC  2d  997, 
1025-1026  (1984),  recon.  granted  in  part, 
FCC  85-252,  released  June  24, 1985,  the 
Commission  stated  that  it  is  appropriate 
to  provide  attribution  relief  for  corporate 
officers  or  directors  of  multi-faceted 
parent  corporations  where  these 
individuals'  duties  and  responsibilities 
are  neither  directly  nor  indirectly 
related  to  the  activities  of  any  broadcast 
licensee  in  which  their  corporation  has  a 
cognizable  interest.'  Under  this  policy, 
an  eligible  officer  or  director  will  be 
accorded  an  exemption  from  attribution 
upon  submission  of  the  individual's 
name,  his  full  title  and  a  description  of 


'  Thomas  Nelson  Publishers  is  a  publicly  held 
corporation  which  publishes  and  markets  bibles, 
religious  and  secular  books. 


his  duties  and  responsibilities,  along 
with  an  explanation  of  why  an  interest, 
should  not  be  attributed  to  that  person. 
Furthermore,  the  Commission  has 
retained  the  cross-interest  policy  as  to 
other  attributable  media  interests  in  the 
same  geographical  area.  97  FCC  2d  at 
1030.  Although  Nelson  Media.  Inc..  has 
stated  that  Mr.  Currey  will  have  no 
duties  or  responsibilities  relating  to  the 
proposed  television  station,  we  do  not 
have  enough  information  regarding  Mr. 
Currey's  duties  as  a  director  of  TNP  to 
determine  whether  Mr.  Currey  will  be 
sufficiently  insulated.  Additionally.  Mr. 
Currey  has  not  indicated  the  nature  and 
extent  of  any  future  relationship 
between  the  Nashville  Banner  and  the 
proposed  station.  Accordingly,  an  issue 
will  be  specified  to  determine  whether 
Mr.  Currey's  interest  in  the  newspaper 
and  his  position  as  a  director  of  TNP  is 
consistent  with  §  73.3555  of  the  rules 
and  the  Commission's  cross-interest 
policy,  and.  if  not,  whether  grant  of  the 
application  is  in  the  public  interest. 
7.  Peggy  Gutierrez  states  that  the 
applicant  is  a  limited  partr\ership.  The 
general  partner  has  been  identified; 
however,  the  applicant  indicates  that 
the  limited  partners  are  to  be 
determined.  Section  73.3514(a)  of  the 
Commission's  Rules  requires  an 
applicant  to  provide  all  information 
called  for  by  FCC  forms,  unless  the 
information  is  inapplicable.  However,  in 
Attribution  of  Ownership  Interests, 
supra,  the  Commission  stated  that, 
henceforth,  limited  partnership  interests 
were  not  attributable  for  the  purpose  of 
the  multiple  ownership  rules,  if  the 
applicant  certifies  that  the  limited 
partners  will  "not  be  involved  in  any 
material  respect  in  the  management  or 
operation  of^'  the  proposed  station,  97 
FCC  2d  at  1023.  The  Commission 
defined  the  degree  of  noninvolvement  in 
paragraphs  48-50  of  the  June  24  decision 
on  reconsideration.  Further,  the 
Commission  directed  that  Form  301, 
among  others,  be  amended  to  conform  to 
the  new  attribution  standards,  97  FCC 
2d  at  1034.  Although  changes  in  the  form 
have  not  yet  been  made,  there  is  now  no 
need  to  provide  information  as  to  the 
limited  partners  if  Ms.  Gutierrez  can 
submit  the  necessary  certification.  If  the 
certification  is  not  appropriate,  of 
course,  the  limited  partners  would  be 
considered  to  have  attributable 
interests,  and  the  necessary  information 
as  to  them  would  have  to  be  filed  as  an 
amendment.  Further,  the  Commission 
retained  the  cross-interest  policy  as  to 
other  attributable  media  interests  in  the 
same  area.  Id.  at  1030.  Accordingly,  Ms. 
Gutierrez,  upon  determining  the  limited 
partners,  will  be  required  either  to  state 


that  the  limited  partners  have  or  will 
have  no  other  media  interests  subject  to 
the  cross-interests  policy  or  identify  the 
limited  partners  with  such  interest, 
identify  the  other  local  media  and  state 
the  nature  and  extent  of  the  ownership 
interest. 

8.  At  the  time  Peggy  Gutierrez  filed 
her  application,  she  indicated  that 
Exhibit  A  to  Section  II,  item  6(b),  FCC 
Form  301,  would  be  forthcoming.  To 
date,  the  exhibit,  which  pertains  to  the 
applicant's  other  broadcast  interests, 
has  not  been  received.  Accordingly,  Ms. 
Gutierrez  will  be  required  to  submit 
Exhibit  A  to  Section  II,  item  6(b),  to  the 
presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released. 

9.  In  Section  V-G.  item  5,  FCC  Form 
301,  Peggy  Gutierrez  specifies  an  overall 
height  above  ground  (OHAG)  of  the 
tower  as  1,047  feet  and  the  overall 
height  above  mean  sea  level  (OHAMSL) 
as  2,049  feet.  The  corresponding 
information  filed  with  the  FAA  specifics 
the  OHAG  of  the  tower  as  1,006  feet  and 
the  OHAMSL  as  3,014  feet.  Accordingly. 
Ms.  Gutierrez  will  be  required  to  file  a 
clarifying  amendment  with  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

10.  The  transmitter  sites  proposed  by 
Sumner  County  Television,  Inc.,  Channel 
50,  Tennessee  Broadcasting  Limited 
Partnership  and  Peggy  Gutierrez  now 
meet  all  of  the  Commission's  minimum 
separation  requirements.  There  is, 
however,  a  rulemaking  proposal  (RM- 
4910)  pending  which  would  allocate 
Channel  50  to  Salem,  Indiana.  If  this 
proposal  is  adopted,  each  of  these 
transmitter  sites  would  be  149  miles  out 
of  the  required  155  miles  from  the 
reference  point  in  Salem.  Therefore, 
each  of  the  transmitter  sites  would  be  6 
miles  short-spaced.  An  issue  would  then 
be  required  to  determine  whether 
circumstances  exist  which  would 
warrant  a  waiver  of  §  73.610  of  the 
Conunission's  rules.  In  assessing  the 
circumstances  to  determine  whether  a 
waiver  would  be  warranted,  the 
presiding  Administrative  Law  Judge 
would  consider  the  fact  that  the 
remaining  2  applicants  have  specified 
sites  which  would  comply  with  the 
separation  requirements.  Accordingly,  a 
contingent  issue  with  respect  to  the 
possible  short-spacing  will  be  specified. 

11.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 


^-r 
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Therefore,  the  apphcations  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

12.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine,  with  respect  to 
Channel  SO,  Tennessee  Broadcasting 
Limited  Partnership  and  Peggy 
Gutierrez,  whether  the  tower  height  and 
location  proposed  by  each  would 
constitute  a  hazard  to  air  navigation. 

2.  To  determine,  with  respect  to 
Nelson  Media,  Inc.,  whether  Brownlee 
O.  Currey's  interest  in  the  Nashville 
Banner  and  his  position  as  a  director  of 
Thomas  Nelson  Publishers,  parent 
corporation  of  the  applicant,  is 
consistent  with  Section  73.3555  of  the 
Commission's  Rules  and  the 
Commission's  cross-interest  policy  and, 
if  not,  whether  grant  of  the  application  is 
in  the  public  interest. 

3.  In  the  event  that  the  Commission 
adopts  the  pending  rulemaking  proposal 
to  allocate  Channel  50  to  Salem, 
Indiana,  to  determine,  with  respect  to 
Sumner  County  Television.  Inc..  Channel 
50.  Tennessee  Broadcasting  Limited 
Partnership  and  Peggy  Gutierrez, 
whether  circumstances  exist  which 
would  warrant  a  waiver  of  §  73.610  of 
the  Commission's  rules. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

13.  It  is  further  ordered.  That,  the 
Federal  Aviation  Administration  is 
made  a  party  Respondent  with  respect 
to  issue  1. 

14.  It  is  further  ordered.  That  Nelson 
Media,  Inc.  shall  submit  an  amendment 
providing  a  tabulation  of  relative  field 
pattern  tabulated  as  required  by 

S  73.685(f)  of  the  Commission's  rules,  to 
the  presiding  Administrative  Law  Judge 
and  copies  to  the  Chief,  Television 
Branch  and  Chief.  Hearing  Branch,  Mass 
Media  Bureau,  within  20  days  after  the 
release  date  of  this  Order. 

15.  It  is  further  ordered.  That,  within 
20  days  after  this  Order  is  released  or 
such  additional  time  as  the  presiding 
Administrative  Law  Judge  may  allow, 
Burwood  Broadcasting  Corporation  shall 
amend  its  application  as  may  be 
necessary  to  meet  with  the  approval  of 
the  Federal  Aviation  Administration. 


16.  It  is  further  ordered.  That  Peggy 
Gutierrez  shall  submit  the  certification, 
statement  and/or  information  required 
by  paragraph  6,  supra,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

17.  It  is  further  ordered.  That  Peggy 
Gutierrez  shall  submit  Exhibit  A  to 
Section  IL  item  6(b),  FCC  Form  301,  to 
the  presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released. 

18.  It  is  further  ordered.  That  Peggy 
Gutierrez  shall  submit  an  amendment 
which  clarifies  the  overall  height  above 
ground  and  the  overall  height  above 
mean  sea  level  of  her  proposed  tower,  to 
the  presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released. 

19.  It  is  further  ordered,  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Conunission's  rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

20.  It  is  further  ordered,  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
9  73.35e4(g)  of  the  rules. 

Federal  Communicatioins  Conunission. 
Roy ).  Stewart. 

Chief.  Video  Services  Division.  Mass  Media 
Bureau. 

[PR  Doc.  85-19370  Filed  8-14-85;  8:45  am] 
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Public  Information  Collection 
Requirement  Sut>mltted  to  Office  of 
Management  and  Budget  for  Review 

August  9. 1965. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 

Copies  of  these  submissions  are 
available  from  the  Commission  by 
calling  Doris  R.  Peacock.  (202)  632-7513. 
Persons  wishing  to  comment  on  any 
information  collection  should  contact 
David  Reed,  Office  of  Management  and 
Budget  Room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-7231. 


OMB  No.:  3060-0079 

Title:  Application  to  Renew  or  Modify 
an  Amateur  Club,  RACES,  or  Military 
Recreation  Station  License. 

Form  No.:  FCC-6106. 

Action:  Revision. 

Estimated  Annual  Burden:  1,000 
Respondents:  83  Hours. 

OMB  No.:  3060-0068. 

Title:  Application  for  Consent  to 
Assignment  of  Radio  Station 
Construction  Permit  or  License — Other 
than  Broadcast. 

Form  No.:  FCC  702. 

Action:  Extension. 

Estimated  Annual  Burden:  50 
Respondents;  250  Hours. 
WilUam  J.  Tricarico, 

Secretary,  Federal  Communications 

Commission. 

[FR  Doc.  85-19368  Filed  8-14-85;  8:45  am] 
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Radio  Page  Communicationa  at  al^ 
Memorandum  Opinion  and  Order 
Deaignating  Application^  for  Hearing 

In  re  applications  of:  ].M.  Blodgett  d/b/a/ 
Radio  Page  Conununications  For  Authority  to 
construct  an  additional  facility  for  Station 
KWT885  to  operate  on  frequency  35.58  MHz 
in  the  Public  Land  Mobile  Service  at  Penns 
Grove.  New  jersey.  CC  Docket  No.  85-237, 
File  No.  20100-CD-P-79;  Answering  Service 
of  Trenton,  Inc.  for  authority  to  construct  an 
additional  facility  for  Station  KED352  to 
operate  on  frequency  35.58  MHz  in  the  Public 
Land  Mobile  Service  at  Penns  Grove.  New 
Jersey,  File  No.  20540-CD-P-79;  Radio 
Broadcasting  Co.,  For  authority  to  construct  a 
new  facility  for  Station  WXR961  to  operate 
on  frequency  35.58  MHz  in  the  Public  Land 
Mobile  Service  at  Wilmington.  Delaware.  File 
No.  20582-CD-P-79  (Dismissed). 

Adopted:  July  30. 1965. 

Released:  August  12. 1985. 

By  the  Common  Carrier  Bureau: 

1.  Presently  before  the  Chief,  Mobile 
Services  Division,  pursuant  to  delegated 
authority,  are  the  captioned  applications 
of  J.M.  Blodgett  d/b/a  Radio  Page 
Communications  (Radio  Page), 
Answering  Service  of  Trenton,  Inc. 
(ASOT),  and  Radio  Broadcasting 
Company  (RBC);  a  letter  request  of 
Radio  Page  to  dismiss  ASOT's 
application  as  defective,  and  ASOT's 
response:  Radio  Page's  Petition  for 
Expedited  Issuance  of  a  Hearing 
Designation  Order  and  for  Other  Relief, 
and  responsive  pleadings;  and  ASOT's 
Motion  to  Strike,  and  responsive 
pleadings.  Also  pending  are  Radio 
Page's  Informal  Objection  and  Request 
for  Commission  Action  respecting  RBC's 
application,  and  RBC's  dismissal 
request. 
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2.  Radio  Page's  application  was  filed 
on  October  12, 1978  and  was  placed  on 
public  notice  on  October  23, 1978. 
ASOTs  application  was  filed  on 
December  15. 1978  and  was  placed  on 
public  notice  on  December  26, 1978. 
RBC's  application  was  filed  on 
December  21, 1978  and  was  placed  on 
public  notice  on  January  2. 1979. 

3.  On  August  27, 1980.  Radio  Page 
filed  a  letter  requesting  that  ASOT's 
application  be  dismissed  as  defective. 
Radio  Page  asserted  that  it  "now 
understands  that  ASOT  has  been 
marketing  paging  in  the  Penns  Grove 
area  through  some  sort  of  Intercarrier 
Agreement  with  Radiofone.  another 
carrier."  Since  ASOT's  application  does 
not  disclose  that  ASOT  is  marketing  and 
providing  service  in  the  Penns  Grove 
area  and  also  does  not  include  a  traffic 
load  study  of  the  facility  involved  in  the 
Intercarrier  Agreement.  Radio  Page 
argues  that  ASOT's  application  is 
defective  and  should  be  dismissed. 
ASOT  opposed  Radio  Page's  request 
and  asserted  that  there  is  no  Intercarrier 
Agreement  but  rather  a  "Dealership 
Agreement"  executed  by  ASOT  and 
Radiofone.  ASOT  asserts  that  it  acts  as 
an  independent  dealer  in  the  Trenton 
area  in  making  available  to  the  general 
public  leased  pagers  on  Radiofone's 
frequency.  Radiofone's  tariffs  are 
applicable  to  the  leased  pagers,  and  "the 
agreement  does  not  provide  for  any 
interconnection  between  ASOT's  and 
Radiofone's  separate  radio  paging 
services,  nor  are  their  respective 
coverage  areas  combined  for  the 
marketing  of  a  single  paging  service." 
ASOT  argues  that  neither  disclosure  of 
its  "Dealership  Agreement"  nor  a  traffic 
load  study  are  required,  so  Radio  Page's 
dismissal  request  should  be  denied. 

4.  On  February  25, 1985,  Radio  Page 
filed  a  Petition  for  Expedited  Issuance  of 
a  Hearing  Designation  Ordy  and  for 
Other  Relief.  The  Petition  was  filed  in 
the  instant  proceeding  and  in  a  separate 
mutually  exclusive  proceeding  involving 
Radio  Page  and  ASOT  applications.'  As 
pertinent  here,^  Radio  Page  requested 


'  File  No.  21012-CD-P-78,  a  Radio  Page 
application  lo  modify  the  antenna  system  of  Station 
KWT885  at  its  base  station  operating  on  frequency 
35.58  MHz  at  Atlantic  City,  New  Jersey;  File  No. 
21284-CD-P-7a  an  ASOT  application  to  construct  a 
new  facility  for  Station  KE0352  on  frequency  35.58 
MHz  at  Stafford  Township,  New  Jersey;  and  File 
No.  21325-CD-P-78.  a  Radio  Page  application  to 
construct  a  new  facility  for  Station  KWT885  on 
frequency  35.58  MHz  at  Forked  River,  New  Jersey. 

'Radio  Page's  requests  for  consolidation  and  for 
interim  authority  were  denied  in  Memorandum 
Opinion  and  Order,  Mimeo  No.  5617,  released  July  8. 
1985, 


that  the  ASOT  application  be  dismissed, 
or  that  the  aplications  be  immediately 
designated  for  comparative  hearing. 
ASOT  filed  an  Opposition  which 
opposed  dismissal  but  supported 
designation  for  a  comparative  hearing. 

5.  Radio  Page  filed  a  Reply  which 
asserted:  "If  the  Commission  chooses 
not  to  immediately  dismiss  ASOT's 
Penns  Grove  application,  at  the  very 
least  ASOT  should  be  required  to 
produce  the  agreement  for  review  by  the 
Commission  and  Radio  Page,  and 
appropriate  issues  should  be  included  in 
the  hearing  designation  order."  Radio 
Page  also  provided  "Model  Language" 
for  the  issues  it  seeks  to  have 
designated  against  ASOT.  ASOT  filed  a 
Motion  to  Strike  Radio  Page's  Reply. 
ASOT  argues  that  Radio  Page's  Reply 
constitutes  a  premature  request  for  the 
addition  of  issues  in  contravention  of 

§  1.229  of  the  Commission's  rules.  Radio 
Page  filed  an  Opposition. 

Discussion 

6.  On  June  3, 1985,  Radio  Page  filed  an 
Informal  Objection  against  RBC's 
application.  Radio  Page  seeks  dismissal 
of  RBC's  application,  noting  that  control 
of  RBC  was  subsequently  acquired  by 
Metromedia,  Inc.  (Metromedia)  which, 
on  December  1, 1982.  filed  a  900  MHz 
application  co-located  with  RBC's 
application.  Radio  Page  argues  that  the 
900  MHz  application  was  a  major 
amendment  of  RBC's  application 
rendering  it  cut-off  and  subject  to 
dismissal.  On  June  14. 1985.  RBC  filed  a 
letter  which  requests  the  dismissal.  On 
June  14. 1985,  RBC  filed  a  letter  which 
requests  the  dismissal  of  its  35.58  MHz 
application. 

7.  Initially,  we  will  grant  RBC's 
request  for  dismissal  of  its  application. 
The  dismissal  of  RBC's  application 
moots  the  Informal  Objection  filed  by 
Radio  Page. 

8.  After  careful  consideration,  we 
have  concluded  that  ASOT's  Motion  to 
Strike  should  be  denied.  Section  1.229  of 
the  Commission's  Rules  does  not 
preclude  the  filing  of  a  pre-designation 
request  for  the  designation  of  a  factual 
issue  against  an  applicant.  However, 
while  Radio  Page's  request  is 
procedurally  permissible,  we  find  that 
its  request  is  defective  for  failure  to 
support  its  factual  allegations  with 
"affidavits  of  a  person  or  persons  having 
personal  knowledge  thereof." 
Furthermore,  we  believe  that  Radio 
Page's  vague  assertion  that  it 
"understands"  that  "some  sort  of 
Intercarrier  Agreement"  exists  has  been 
sufficiently  rebutted  by  ASOTs  detailed 
September  24, 1980  description  of  its 
"Dealership  Agreement"  with 


Radiofone.  Accordingly,  we  will  deny 
Radio  Page's  request  for  the  designation 
of  factual  issues  against  ASOT.  Radio 
Page's  dismissal  request  is  predicated 
upon  the  existence  of  an  Intercarrier 
Agreement  between  ASOT  and 
Radiofone,  an  assertion  which  has  been 
rebutted.  Furthermore,  Radio  Page  is 
incorrect  in  its  assertion  that  the 
existence  of  an  Intercarrier  Agreement 
between  ASOT  and  Radiofone  would 
require  ASOT  to  provide  a  traffic  load 
study  of  the  involved  facility.  Section 
22.516(a]  of  the  Commission's  Rules 
does  not  require  the  submission  of  any 
tragic  load  study  where  the  applicant  is 
not  an  existing  licensee  in  the  area 
sought  to  be  served.  Since  ASOT  has  no 
existing  licensed  facility  in  the  Penns 
Grove  area,  no  traffic  load  study  is 
required.  Accordingly,  we  will  also  deny 
Radio  Page's  dismissal  request. 

9.  The  involved  applications  of  Radio 
Page  and  ASOT  are  electrically 
mutually  exclusive.  Public  Notice.  No. 
PMS-85-15.  released  May  8. 1985.  After 
careful  consideration,  we  find  the 
applicants  to  be  legally,  technically,  and 
otherwise  qualified  to  construct  and 
operate  the  proposed  facilities.  Since  the 
applications  were  filed  prior  to  August 
1981.  these  applications  are  not  subject 
to  lottery  selection;*  therefore,  a 
comparative  hearing  will  be  held  to 
determine  which  applicant  would  best 
serve  the  public  interest. 

10.  Accordingly,  it  is  ordered,  that  the 
June  14, 1985  dismissal  request  of  Radio 
Broadcasting  Company  is  granted,  and 
that  its  application  in  File  No.  20582- 
CD-P-79  is  dismissed. 

11.  It  is  further  ordered,  that  the 
Motion  to  Strike  filed  by  Answering 
Service  of  Trenton.  Inc.  is  denied. 

12.  It  is  further  ordered,  that  the 
requests  of  J.M.  Blodgett  d/b/a  Radio 
Page  Communications  to  dismiss  the 
application  of  Answering  Service  of 
Trenton.  Inc..  File  No.  20540-CD-P-79. 
as  defective,  or  to  designate  factual 
issues  against  Answering  Service  of 
Trenton,  Inc.  are  denied. 

13.  It  is  further  ordered,  pursuant  to 
Section  309  of  the  Communications  Act 
of  1934,  as  amended,  that  the 
applications  of  J.M.  Blodgett  d/b/a 
Radio  Page  Communications,  File  No. 
20100-CD-P-79,  and  Answering  Service 
of  Trenton,  Inc..  File  No.  20540-CD-P-79. 
are  designated  for  hearing  in  a 
Consolidated  Proceeding  upon  the 
following  issues: 

(a)  To  determine  on  a  comparative 
basis,  the  nature  and  extent  of  service 
proposed  by  each  applicant,  including 


>5ee.  Second  Report  and  Order,  C«n.  Docket  81- 
768,  released  May  27. 19B3,  91  FCC  2d  911,  para.  129. 
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the  rates,  charges,  maintenance, 
personnel,  practices,  classifications, 
regulations,  and  facilities  pertaining 
thereto; 

(b)  To  determine  on  a  comparative 
basis,  the  areas  and  populations  that 
each  applicant  will  serve  within  the 
prospective  interference-free  area 
within  43  dBu  contours.*  based  upon  the 
standards  set  forth  in  §  22.504(a)  of  the 
Commission's  Rules  *  and  to  determine 
and  compare  the  relative  demand  for  the 
proposed  services  in  said  areas:  and 

(c)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  what  disposition  of  the 
referenced  applications  would  best 
serve  the  public  interest,  convenience, 
and  necessity. 

14.  It  is  further  ordered,  that  the 
hearing  shall  be  held  at  a  time  and  place 
and  before  an  Administrative  Law  judge 
to  be  specified  in  a  subsequent  Order. 

15.  It  is  further  ordered,  that  the  Chief. 
Common  Carrier  Bureau,  is  made  a 
party  to  the  proceeding. 

16.  It  is  further  Ordered,  that  the 
applicants  shall  file  written  notices  of 
appearance  under  Section  1.221  of  the 
Commission's  Rules  within  20  days  of 
the  release  date  of  this  Order. 

17.  This  order  is  issued  under  §  0.291 
of  the  Commission's  rules  and  is 
effective  upon  its  release  date.  Petitions 
for  reconsideration  will  not  be 
entertained.  See  §  1.106(a)(1)  of  the 
rules.  Applications  for  review  will  be 
entertained  pursuant  to  §  1.115(e)(3].  See 
also  §  1.4(b)(2). 

Federal  Communications  Commission. 
Michael  Oeual  SuUivui. 

Chief,  Mobile  Services  Division,  Common 
Carrier  Bureau. 

[FR  Doc  85-19371  Filed  8-14-85;  8:45  am] 
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*  For  the  purpose  of  this  proceeding,  the 
inlerference-free  area  is  defined  as  the  area  within 
the  43  dBu  contour  as  calculated  fixHn  J  22.504.  in 
which  the  ratio  of  desired-to-undesired  signal  is 
equal  to  or  greater  than  R  in  FCC  Report  Na  R- 
6404.  equation  & 

^Section  Z2.S04(a)  of  the  Commission's  Rules  and 
Regulations  describes  a  field  strength  contour  of  43 
decibels  above  one  microvolt  per  meter  as  the  limits 
of  the  reliable  service  area  for  base  stations 
engaged  tn  one-way  communications  service. 
Propagation  data  set  forth  in  i  22.504(b)  are  the 
proper  bases  for  establishing  the  location  of  service 
contours  F(S0.50)  for  the  facilities  involved  in  this 
peoceeding.  (The  applicants  should  consult  with  ttm 
Bureau  counsel  with  the  goal  of  reaching  joial 
technical  exhibit*.) 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[Docket  No.  FEMA-REP-3-4MD-1) 

The  Maryland  Radiological  Emergency 
Response  Plan  Site-Specific  to  the 
Calver  CNffs  Nudecr  Power  Plant; 
Certification  of  FEMA  Findings  and 
Determination 

In  accordance  with  the  Federal 
Emergency  Management  Agency 
(FEMA)  rule  44  CFR  Part  350,  the  State 
of  Maryland  submitted  its  plans  relating 
to  the  Calvert  Cliffs  Nuclear  Power  Plant 
to  the  Regional  Director  of  FEMA 
Region  III  on  May  26, 1982,  for  FEMA 
review  and  approval.  On  April  8, 1985, 
the  Regional  Director  forwarded  his 
evaluation  of  plans  and  preparedness  to 
the  Associate  Director  for  State  and 
Local  Programs  and  Support  in 
accordance  with  §  350.11  of  the  FEMA 
rule.  Included  in  this  evaluation  is  a 
review  of  the  State  and  local  plans,  an 
evaluation  of  the  joint  exercises 
conducted  on  September  14, 1983. 
September  28.  1982.  and  November  17. 
1981,  in  accordance  with  §  350.9  of  the 
FEMA  rule,  and  a  public  meeting  held 
on  May  25, 1982.  to  discuss  the  site- 
specific  aspects  of  the  State  and  local 
plans  around  the  Calvert  Cliffs  Nuclear 
Power  Plant,  in  accordance  with  §  350.10 
of  the  FEMA  rule.  In  addition,  the 
Regional  Director  submitted  an 
addendum  dated  April  30, 1985.  that 
considered  the  revision  in  plans  and 
preparedness.  This  addendum  reported 
that  the  remaining  outstanding 
deFiciencies  have  been  resolved. 

Based  on  the  evaluation  by  the 
Regional  Director  and  the  review  by  the 
FEMA  Headquarters  staff,  I  find  and 
determine  that,  subject  to  the  condition 
stated  below,  the  State  and  local  plans 
and  preparedness  for  the  Calvert  Cliffs 
Nuclear  Power  Plant  are  adequate  in 
that  they  provide  reasonable  assurance 
that  appropriate  protective  actions  can 
be  taken  offsite  in  the  event  of  a 
radiological  emergency  and  are  capable 
of  being  implemented.  The  condition  for 
the  above  approval  is  that  the  adequacy 
of  the  public  alert  and  notification 
system  already  installed  and 
operational  must  be  verified  as  meeting 
the  standards  set  forth  in  the  Nuclear 
Regulatory  Commission/FEMA  criteria 
in  NUREG-0654/FEMA-REP-l.  Rev.l. 
Appendix  3,  and  in  the  "Standard  Guide 
for  the  Evaluation  of  Alert  and 
Notification  Systems  for  Nuclear  Power 
Plants "  (FEMA-43). 

FEMA  will  continue  to  review  the 
status  of  offsite  plans  and  preparedness 
associated  with  the  Calvert  Cliffs 


Nuclear  Power  Plant  in  accordance  with 
§350.13  of  the  FEMA  rule. 

For  further  details  with  respect  to  this 
action,  refer  to  Docket  File  FEMA-REP- 
3-MD-l  maintained  by  the  Regional 
Director.  FEMA  Region  III.  Liberty 
Square  Building  (Second  Floor).  105 
South  Seventh  Street,  Philadelphia, 
Pennsylvania,  19106. 

Dated:  August  a  1985. 

For  the  Federal  Emergency  Management 
Agency. 

Samuel  W.  Speck, 

Associate  Director  State  and  Local  Programs 
and  Support. 

|FR  Doc.  85-19442  Filed  &-14-85;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
(No.  85-699] 

Agency  Information  Collection 
*  Activities  Under  0MB  Review; 
Application  for  Memt)ership  and 
Subscription  to  Stocic  in  the  Federal 
Home  Loan  Bank  System 

Ddted:  August  9. 1985. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

SUMMARY:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  an  extension,  without 
revision,  of  its  information  collection 
request,  "Application  for  Membership 
and  Subscription  to  Stock  in  the  Federal 
Home  Loan  Bank  System,  to  the  Office 
of  Management  and  Budget  for  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Comments;  Comments  on  the 
information  collection  request  are 
welcome  and  shcfuld  be  submitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  Attention;  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below;  Director,  Information  Services 
Section,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board,  170C  G  Street 
NW..  Washington.  DC  20552.  Phone: 
202-377-6933. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  O'Dea,  Office  of  the  District 
Banks.  Phone:  202-377-6789. 

By  the  Federal  Home  L.oan  Bank  Board. 
Nadine  Y.  Penn, 
Acting  Secretory. 
|FR  Doc.  85-19444  Filed  8-14-85;  8:45  amj 
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GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  the 
Put>Uc  Printer;  Meeting 

August  9. 1985. 

The  Depository  Library  Council  to  the 
Public  Printer  will  next  meet  October 
16-18. 1985.  at  the  Government  Printing 
Office  in  Washington.  D.C. 

The  purpose  of  this  meeting  is  to 
discuss  the  Depository  Library  Program. 

The  meeting  will  be  open  to  the 
public.  Anyone  who  wishes  to  attend 
should  notify  the  Meeting  Coordinator. 
U.S.  Government  Printing  Office,  Library 
Programs  Service  (SL).  Washington,  DC. 
20401.  Telephone;  (202)  275-1114. 

General  participation  by  members  of 
the  public,  or  questioning  of  Council 
members  or  other  participants,  shall  be 
permitted  with  approval  of  the  Chair. 

Dated:  August  9. 1985. 
Ralph  E  KaimickeU.  |r.. 
Public  Printer. 

[PR  Doc  85-18506  Filed  8-14-85;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  85NM>3691 

Coopervision,  Inc.;  Premarket 
Approval  of  Horizon  '^  Model  2000 
ND:YAG  Ophthalmic  Laser 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
CooperVision,  Inc.,  Irvine.  CA.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
HORIZON  ™  Model  2000  Nd;YAG 
Ophthalmic  Laser.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application. 

DATE:  Petitions  for  administrative 
review  by  September  16. 1985. 


ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  J.  Phillips.  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  Spring,  MD  20910,  301-427- 
8221. 

SUPPLEMENTARY  INFORMATION:  On 

January  7. 1985.  CooperVision,  Inc., 
Irvine.  CA  92714.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  HORIZON  ™  Model  2000  Nd:YAG 
Ophthalmic  Laser.  The  device  is  a 
neodymium:yttrium-aluminmn-gamet 
(Nd:YAG)  ophthalmic  laser  that  is 
indicated  for  discussion  of  the  posterior 
capsule  of  the  eye  (posterior 
capsulotomy).  On  May  13. 1985.  the 
Ophthalmic  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  July  12. 1985,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  sliould 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Philip  J.  Phillips  (HFZ- 
460).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  of 
CDRH's  action  by  an  independent 
advisory  committee  of  experts.  A 
petition  is  to  be  in  the  form  of  a  petition 
for  reconsideration  under  21  CFR 
10.33(b).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 


is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  September  16. 1985,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e{d),  360j{h))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  August  8. 1985. 

lohn  C  ViflfarA, 

Director,  Center  for  Devices  and  Radiological 
HeaJtb. 

(PR  Doc.  65-19375  Filed  8-14-85;  8:45  am] 

BILUNQCOOE  41«»-«n-M 


Public  Health  Service 

Medical  Technology;  Scienttfic 
Evaluations;  Cardiac  Rehabilitation 
Services 

The  Public  Health  Service  (PHS). 
through  the  Office  of  Health  "Technology 
Assessment  (OHTA),  announces  that  it 
is  coordinating  an  assessment  of  what  is 
known  of  the  safety,  clinical 
effectiveness,  and  for  use  of  specific 
elements  involved  in  providing  cardiac 
rehabilitation  services.  Specifically,  we 
are  interested  in  the  medical  necessity 
of  exercise  therapy  programs  known  as 
"cardiac  rehabilitation  services"  for 
cardiac  patients;  the  criteria  for 
selection  of  patients  who  might  benefit 
from  such  services;  the  content  as  well 
as  duration  of  a  course  of  therapy:  the 
medical  necessity  of  continuous  EiCG 
telemetric  monitoring  during  cardiac 
rehabilitation;  and  the  measurement  of 
improvement  in  the  cardiac  status  of 
patients  receiving  cardiac  rehabilitation 
services.  We  are  also  interested  in 
determining  the  specific  time  period 
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within  which  cardiac  rehabilitation 
program  services  should  start  after 
onset  of  the  cardiac  event  being  treated. 
In  particular,  what  is  the  optimal  period 
after  acute  myocardial  infarction, 
coronary  artery  bypass  surgery,  or 
stable  angina  pectoris  for  initiating 
cardiac  rehabilitation  program  services? 

For  the  purposes  of  this 
announcement  "cardiac  rehabilitation 
services"  are  defined  as  a  form  of 
exercise  therapy  for  patients  who  have 
had  a  documented  dingnosis  of 
myocardial  infarction  within  the 
preceding  12  months,  have  had  coronary 
bypass  surgery,  and/or  have  stable 
angina  pectoris.  Comments  are  invited 
regarding  this  proposed  definition  of  the 
subject  services. 

PHS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  as  well  as  from  PUS  agencies  and 
others  in  the  Federal  Government.  The 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  these  assessments, 
a  PHS  recommendation  will  be 
formulated  to  assist  the  Health  Care 
Financing  Administration  (HCFA)  in 
establishing  Medicare  coverage  policy. 
Any  person  or  group  wishing  to  provide 
OHTA  with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  November  13, 1985. 

Written  material  should  be  submitted 
to:  Ernest  Feigenbaum,  M.D.,  National 
Center  for  Health  Services  Research  and 
Health  Care  Technology  Assessment, 
Office  of  Health  Technology 
Assessment,  Park  Building,  Room  3-10, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,(301)443-4990. 

Dated:  August  6, 1985. 

Enrique  D.  Carter,  M.D., 

Director.  Office  of  Health  Technology 
Assessment.  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment. 

IFR  Doc.  85-19413  Filed  8-14-85;  8:45  amj 

WLUNG  COOC  4960-17-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[A-18943andA-19271] 

Conveyance  of  Public  Land; 
Reconveyed  L^nd  Opened  to  Entry; 
Arizona 

August  7. 1985. 

Notice  is  hereby  given  that  pursuant 
to  section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716,  the  following  described  lands  were 


transferred  out  of  Federal  ownership  in 
exchange  for  privately-owned  land.  The 
lands  transferred  into  private  ownership 
are  described  as  follows: 

T.  10  N.,  R.  7  W..  GSR  Mer,  Arizona, 

Sec.  18,  lots  2,  3,  4,  N'/iNEV«,  E'/iWVi; 

Sec.  19,  lots  1.  2,  3.  4,  E'^WVi,  E'/i, 
T.  10  N..  R.  8  W., 

Sec.  13,  N'/^. 
T.  13  S..  R.  19  E.. 

Sec.  1.  lot  4.  SWV*NE'/«,  SW'ANWy*. 
NW'/4SWV4,  WViSE'A; 

Sec.  12.E'/i!NWV4. 
T.  6  S.,  R.  26  E., 

Sec.  32,  lots  3,  4. 
T.  8  S.,  R.  26  E., 

Sec.  3,SWViSWy4; 

Sec.  4,  NW'/4SE"4; 

Sec.  9,  SE'/4.NE'/4.  E'.hSEV*: 

Sec.  10,  NW'/4NW'/4.  S'/iNW'A,  WMsSW'A; 

Sec.  15.  W'/iNWVi.  SEV4NWy4.  NViSWy4; 

Sec.  18,  EVSjNWy4: 

Sec.  20,  SWy4SWy4; 

Sec.  21,  WV^NEy4NEy4,  WHNEy4, 

EViNEyiNwy4,  SEy4Nwy4,  NEV4Swy4, 
E'/iNwy4Swy4.  swy4swv4,  Nwy4SEy4; 

Sec.22,S'^SWy4: 

Sec.  28,  NWy4NWy4; 

Sec.  29,  NWy4NWy4. 
T.  9  S.,  R.  26  E, 

Sec.  6,  lot  4. 
T.  20  S.,  R.  32  E., 

Sec.  15,  EM8SEV4; 

Sec.  23,  lots  3, 4. 

The  above-described  lands  comprise 
3.081.72  acres  in  Cochise  Graham,  and 
Yavapai  Counties. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  ofricials  of  the  transfer  of 
public  land  and  the  acquisition  of 
private  land  by  the  Federal  Government. 

The  following  described  land  acquired 
by  the  Federal  Goverrunent  in  this 
exchange  will  be  open  to  entry  under 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  September  18, 1985,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

T.  3  S..  R.  16  E..  GSR  Mer,  Arizona. 

Sec.  16,  lots  1,  2,  3, 4,  SMiS'/^. 
T.  5  S..  R.  21  E., 

Sec.  32,  NEy4,  SVi: 

Sec.  36.  all  lands  lying  south  of  the  San 
Carlos  Indian  Reservation  Boundary. 
T.  2  S..  R.  22  E., 

Sec.  2,  lots  1,  2,  3,  4; 

Sec.  36,  SMiNEy4,  NWy4,  SV4. 
T.  3  S.,  R.  22  E., 

Sec.  36,  NMi,  WV2SWy4. 
T.  4  S.,  R.  22  E., 

Sec.  2,  lots  1.  2,  3,  4. 
T.  3  S.,  R.  23  E., 

Sec.  16,  all. 
T.  4  S..  R.  24  E., 

Sec.  32,  all: 

Sec.  36,  SWV4SEy4. 


T  5  S    R  24  E. 

Sec' 2.  S'/iN'/j,  WyiSWy4.  N'ASEy4. 

The  above-described  lands  comprise 
4.156.73  acres  in  Gila  and  Graham  Counties. 

At  9  a.m.  on  September  18, 1985.  the 
reconveyed  land  described  above  will 
be  open  to  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

At  9  a.m.  on  September  18, 1985,  the 
reconveyed  land  described  above  will 
be  open  to  applications  and  offers  under 
the  mineral  leasing  laws,  subject  to 
existing  State-issued  leases  and  permits 
for  the  terms  of  said  leases  and  permits. 
All  applications  and  offers  received 
prior  to  9  a.m.  on  September  18, 1985 
will  be  considered  as  simultaneously 
filed  as  of  that  time  and  date,  and  a 
drawing  will  be  held  in  accordance  with 
43  CFR  1821.2-3.  if  necessary.  Those 
applications  and  offers  received 
thereafter  shall  be  considered  in  the 
order  of  filing. 

The  following  described  land  acquired 
by  the  Federal  Government  in  this 
exchange  will  not  be  open  to 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws: 

T.  5  S..  R.  9  E.,  GSR  Mer.,  Arizona, 

Sec.  14,  that  part  of  the  NWy4SW%  lying 
northwesterly  of  the  west  bank  of  the 
Florence-Casa  Grande  Canal,  described 
as  follows: 

Beginning  at  the  west  quarter  comer  of 
said  Section  14,  Thence  east  along  the 
east-west  mid-section  line  to  the  west 
bank  of  the  Florence-Casa  Grande  Canal; 

Thence  southwesterly  along  the  west  bank 
of  the  Florence-Casa  Grande  Canal  to 
the  intersection  of  the  west  line  of  said 
Section  14; 

Thence  northerly  along  the  west  line  of 
said  NWy4SWy4  to  the  point  of 
beginning. 
T.  6  S..  R.  9  E.. 

Sec.  6,  that  part  of  the  SWy4SEy4  lying 
westerly  of  the  west  bank  of  the 
Florence-Casa  Grande  Canal,  described 
as  follows: 

Beginning  at  the  south  quarter  comer  of 
said  Section  6,  Thence  northerly  100  feet 
along  the  north-south  mid-section  line; 
Thence  South  89*51'  East  being  parallel 
with  the  South  line  of  said  Section  to  a 
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point,  from  which  die  westerly  bank  of 
said  Florence-Casa  Grande  Canal  lie* 
South  89*51'  East  100  feet 
Thence  northeasteriy  and  paraHel  with  the 
West  bank  of  said  Canal  50  feet  to  a 
point: 
Thence  South  89'51'  East  100  feet  to  the 

Westerly  bank  of  said  Canal; 
Thence  Southwesterly  along  said  Westerly 
bank  of  the  Canal  to  the  South  line  of 
said  Section  6: 
Thence  North  80*51'  West  aloi^  said  South 
line  to  the  point  of  beginning. 
T.  S  S..  R.  17  E., 

Sec  1&  lots  1.  Z  3.  4.  SV^SVfc. 
T  3  S.  R  23  £. 

Sec.  2.  loU  aj  4.  S ViNW  y«,  NW  y4SW%. 
T.  3  S,  R.  24  E.. 

Sec.  32,  all. 
T.  4  S.,  R.  M  E.. 

Sec.  2,  NW%SW%. 
T  13  S    R  27  £. 
Sec.  25,  lots  1,' 2,3.4,  WV4EV4.W^    , 
Sec.  36.  lote  1.  &  3. 4,  WViEH.  W^. 
T.  14S..R.28E„ 
Sec.  16,  NVfc.  SWV4.  N\^S£^ 

The  above-described  lands  comprise 
2,867.45  acres  in  Cochise.  Gila.  Graham, 
and  Pinal  Counties. 

The  exchange  was  made  based  on 
approximately  equal  values. 

Inqniries  concerning  the  land  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations, 
Arizona  State  Office.  Bureau  of  Land 
Management  P.O.  Box  16563.  Phoenix. 
Arizona  85011. 
JohnTMesM. 

Chie^  Branch  of  Lands  and  Minerak 
OperatiomM. 
{FR  Doc.  «S-1«425  Fi4ed  »-14-«S;  6:45  am] 


[M  5S537] 

Conveyance  and  Opening  of  PubMc 

AOENCV:  Bureau  of  Land  Management, 

Inlerior. 

actmn:  Notice  of  Canveyanoe  and 

Order  Providing  for  Opening  of  Public 

Land  in  Fergus  County,  Montana. 

summary:  The  order  will  open  lands 
reconveyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Managemem  Act  of  1976, 43  U.S.C. 
1701,  et  seq.  (FLHUA),  to  the  operation 
of  the  public  land  laws.  It  also  informs 
the  pubbc  and  interested  state  and  local 
governmental  officials  of  the  issuance  of 
the  conveyance  document.  No  minerals 
were  transferred  by  either  fwrty  in  the 
exchange. 

date:  At  9  a.m.  on  September  25, 1985, 
the  lands  i^eoonveyed  to  the  United 
States  shall  be  open  to  the  operatitm  trf 
the  pobKc  land  laws,  stibject  to  valid 
existing  rtghts,  the  provisions  trf  existing 


withdrawals  and  the  requirements  of 
applicable  law.  The  lands  described  in 
paragraph  1  below  were  segregated  from 
settlement  sale,  location  and  entry, 
including  the  mining  laws,  but  not  from 
exchange,  by  the  Notices  of  Realty 
Action  published  in  the  Federal  Register 
on  March  1, 1984  (49  FR  7663]  an  on 
December  19. 1984  (49  FR  49384).  The 
segregation  terminated  on  issuance  of 
the  quitclaim  deed  on  July  3, 1985. 

ADDRESS:  For  further  information 
contact:  Edward  R  Croteao.  Chief. 
Lands  Adjodication  Section.  BLM. 
Montana  State  Office.  P.O.  Box  36800. 
Billings.  MonUna  59107.  Phone  (406) 
657-6082. 

SUWCMIENTAftV  INFORMATION:  1.  Notice 
is  hereby  given  that  pursuant  to  section 
206  of  the  Act  of  October  21, 1976  (43 
U.S.C.  1716).  die  following  described 
surface  estate  was  conveyed  to  'Dtomas 
].  OeMars  and  Jacqueline  DeMars: 

Principal  Meridian.  Montana 

T.  21  N..  R.  18  £.. 

Sec3S.  SW>4 
T.  20  N.,  R.  20  E., 

Sec.  4.  W%SWy*; 

Sec.5,  lot^2,E\4SEy*.• 
Sec.  8,  lots  1-4.  r-14. 17-16; 

Sec.6,  SE^NE%. 
T.  21  N.,  R.  20  E., 

Sec.  31,  lots3,  4,EMiSW%. 

Aggregating  1,160.59  acres. 

2.  In  exchange  for  the  above  selected 
land,  the  United  States  acquired  the 
surface  estate  of  the  following  land  in 
Fergus  County,  Montana: 

Prindpal  Meridian,  Montana 

T.  23  N.,  R.  22  E.. 
Sec.  17.  lots  6.  7,  NWy«SWy4; 
Sec  It.  lot  13.  SWHSE^^  aad 
Sec.  19,  lots  1  and  2. 
Containing  241.10  acres. 

3.  The  following  described  public 
lands  were  segregated  from  settlement 
sale,  location  and  entry,  including  the 
mining  laws,  by  the  Notice  published  on 
March  1, 1984,  but  were  not  used  in  the 
exchange: 

Prindpal  Meridian,  Montana 

T.  20  N.,  R.  20  E., 
Sec.  B.  N%NEy4.  SWy4NE V«,  NWy4 
Containing  260  acres. 

4.  The  values  of  Federal  public  land 
and  the  nonfederal  land  in  the  exchange 
were  both  appraised  at  $136,000. 

5.  At  •  ajn.  on  September  25. 1985.  the 
lands  described  in  paragraph  2  above 
that  were  conveyed  to  the  United  States 
and  those  lands  described  in  paragraph 
3  above  that  were  segregated  from  entry 
will  be  open  to  the  operation  of  the 
public  land  laws. 


Dated:  Aiignst  5. 1985. 
John  A.  Kwiatkowski. 
Acting  State  Director. 
[FR  Doc.  8S-19424  Filed  6-14^:  6:45  am] 
BHJJNQ  COOC  aiO-DHMI 


Meeting;  Lakeview  District  Grazing 
Advisory  r 


Notice  is  hereby  given,  in  accordance 
with  Pub.  L.  92-463  of  a  meeting  of  the 
Lakeview  District  Grazing  Advisory 
Board  to  be  held  September  5. 1985.  The 
meeting  will  take  place  at  10:00  a.m.  in 
the  conference  room  of  the  Bureau  of 
Land  Management  office  located  at  1000 
South  9th  Street.  P.O.  Box  151, 
Lakeview,  Oiegon  97630.  The  agenda 
will  center  on  the  foIlo«ving  information 
items: 

1.  Opening  remarks  and  current  issues 
by  the  District  Manager. 

2.  Allocation  of  forage. 

3.  Grazing  Board  charter. 

4.  Fiscal  year  1986  funding. 

5.  Range  Maintenance  EvahiattoB. 

6.  Range  Monitoring  Poliqr. 

The  meetiDg  is  open  to  the  public 
Anyone  wishing  to  attend  and/or  laake 
written  or  oral  statements  to  the  board 
is  requested  to  contact  the  District 
Manager  at  the  above  address  prior  to 
August  30, 1985.  Summary  auRates  of  the 
meeting  will  be  available  for  review 
within  30  days  following  the  meetiag. 

Dated:  August  13. 1985. 
Dick  Harlow. 

Associate  District  Manager. 
[FR  Doc.  85-1944S  FQed  8-14-85:  8:45  am] 

BILUNa  COOC  431»-S>-« 


Bakeisfietd  District  Ora^ng  Advisory 
Board  Meeting 

AQENCV:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  Bakersfiekl  District 
Grazing  Board  Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (I^b.  L.  92-463)  and  the 
Federal  Land  Policy  and  Management 
Act  (Pub.  L.  94-579)  that  the  Bakersfield 
District  Grazing  Advisory  Board  mil 
meet  formally  iron  9  a jn.  to  4  pjn.  on 
Thursday.  Sefitember  1&  1965  in  Room 
335  of  the  Federal  Building.  800  lYuxtun 
Avenue,  Bakersfield.  California. 

SUPPI^MENTARY  INFONMAnON:  The 

agenda  for  the  meeting  will  iockide 
discussion  of  FY85  project 
accomplishments,  FY  86  planned 
projects,  the  nationwide  grazing  fee 
study,  the  experimental  stewardship 
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program,  and  the  range  improvement 
maintenance  poUcy. 

The  meeting  is  open  to  the  pubhc. 
Interested  persons  may  make  oral 
statements  to  the  Board,  or  file  written 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify,  in  writing, 
the  Bakersfield  District  Manager 
(Bureau  of  Land  Management,  800 
Truxtun  Avenue,  Room  311,  Bakersfield, 
CA  93301)  by  September  16, 1985. 

Summary  minutes  of  the  meeting'will 
be  maintained  in  the  Bakersfield  District 
Office  and  will  be  available  for 
reproduction,  during  business  hours, 
within  30  days  following  the  meeting. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Tim  Burke.  District  Range 
Conservationist,  Bureau  of  Land 
Management,  800  Truxtun  Avenue, 
Room  311,  Bakersfield,  CA  93301;  (805) 
861-4191 

Dated:  August  8. 1985. 
Robert  D.  Rheiner,  Jr., 
District  Manager. 
[FR  Doc.  85-19479  Filed  8-14-85:  8:45  am] 

BILLING  COOC  4310-40-11 


Butte  District  Montana;  Grazing 
Advisory  Board  (Meeting 

The  Butte  District  Crazing  Advisory 
Board  will  meet  on  Wednesday, 
September  18, 1985  in  the  conference 
room  of  the  Dillon  Resource  Area  Office, 
at  the  Ibey  Building,  Dillon,  Montana. 
The  meeting  will  begin  at  7:00  a.m. 

The  meeting  will  consist  of  a  field  trip 
in  conjunction  with  the  Butte  District 
Advisory  Council  to  various  activities 
and  points  of  interest  in  the  Centennial 
Valley. 

The  field  trip  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  make  advance 
arrangements  with  the  District  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
3388.  Butte,  Montana  59702. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  district  office  and 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

Dated:  August  6. 1985. 
lack  A.  Mcintosh. 

District  Manager. 

[FR  Doc.  85-19480  Filed  8-14-85:  8:45  am) 

BILLING  COOE  4310-ON-M 


Butte  District  IMontana;  District 
Advisory  Council  (Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  94-579  and  43  CFR  Part  1780 
that  a  meeting  of  the  Butte  District 
Advisory  Council  will  be  held  Tuesday 
and  Wednesday,  September  17  and  18. 
1985. 

The  meeting  will  begin  at  1  p.m., 
September  17  in  the  conference  room  of 
the  Dillon  Resource  Area  Office,  Ibey 
Building,  Dillon,  Montana.  The  agenda 
will  include  (1)  the  Montana  land 
adjustment  program,  (2)  the  drought 
situation,  (3)  the  BLM/Forest  service 
Interchange,  (4)  stream  access  and 
hunger  access,  and  (5)  council  topics.  On 
Wednesday  there  will  be  a  field  trip  to 
various  points  of  interest  in  the 
Centennial  Valley. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  make  advance 
arrangements  with  the  District  Manager. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  district  office  and 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

Dated:  August  8. 1985 
lack  A.  Mcintosh, 

District  Manager. 

[FR  Doc.  85-19481  Filed  8-14-^5;  8:45  am) 

BILUNG  COOE  4310-ON-M 


[A-19162] 

Public  Land  Exchange;  Pima  County, 
AZ 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice  of  Realty  Action — 
Exchange;  Public  Lands  in  Pima  County, 
AZ. 

summary:  BLM  is  considering  the 
following  described  public  lands  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976,  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  12  S.,  R.  11  E.,  Sec.  33:  Lot  2;  Lot  3:  SMj;  Lot 
4:  SV4,  SV4S'/4S%NWy4:  Lots  5,  6,  7, 11; 
E'/iSWV^NE'A:  E'/^EMiW VzSW V«NE'/4; 
E'/4W'/4E%WV^SW'/4NE'/4:SWV4NW'/4; 
W'/^WV4SEy4NWV4:  W^WViE'/^WVi 
SE'/4NWy4:  WM.E'AWV4Ey2WViSE'/4 
NW  y4;  W  V^E  'AE  Vi^N  '/iE  '/i W  VaSE  Va 
NWy4. 
Comprising  approximately  323  acres. 


In  exchange  for  these  lands,  the 
federal  government  would  acquire 
approximately  295  acres  from  John 
Woodin  of  Marana,  Arizona.  These 
private  lands  are  within  crucial  desert 
bighorn  sheep  range  in  the  Silver  Bell 
Mountains  northwest  of  Tucson, 
Arizona. 

Publication  of  this  notice  terminates 
scrip  classification  A  58  on  all  the  above 
described  federal  land  and  segregates 
them  from  appropriation,  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  The 
segregative  effect  of  this  notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years  from  the  date  of  the 
publication  of  this  notice,  whichever 
occurs  first. 

Upon  completion  of  the  environmental 
assessment  and  land  use  decision,  a 
final  Notice  of  Realty  Action  will  be 
published.  The  Notice  will  provide  a 
final  description  of  the  Federal  and 
private  lands  to  be  exchanged,  including 
reservations. 

SUPPl^MENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange, 
including  a  listing  of  the  selected 
privately  owned  lands,  may  be  obtained 
from  the  Area  Manager,  Phoenix 
Resource  Area,  2015  West  Deer  Valley 
Road.  Phoenix,  Arizona  85027. 

For  a  period  of  forty-five  (45)  days 
from  date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 

Dated:  August  9. 1985. 
Marlyn  V.  lones. 
District  Manager. 
[FR  Doc.  85-19492  Filed  8-14-85:  8:45  am) 

BILUNO  COOE  4310-33-M 


Emergency  Closure  of  King  Range 
Roads;  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  road  closure. 

summary:  Pursuant  to  43  CFR  8364.1  the 
following  roads  are  being  closed  to 
public  vehicular  use  to  protect  people 
and  property  and  hazardous  conditions, 
prevent  trespass  on  private  property, 
protect  resource  values,  and  minimize 
potential  impact  to  wilderness  study 
areas:  (1)  Cooskie  Creek  Road  in 
Sections  5,  8,  and  9  of  T.  3  S..  R.  2  W., 
H.M.,  (2)  a  portion  of  Johnny  Jack  Ridge 
Road  in  Section  6,  T.  2  S.,  R.  3  W.,  H.M., 
(3)  Whale  Gulch  Road,  (4)  Smith-Etter 
Road  west  of  Telegraph  Ridge,  and  (5) 
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access  to  Spanish  Ridge  Road  is 
Sections  14. 15.  and  23  of  T.  3  S.,  R.  2  W.. 
H.M.  This  is  an  emergency  closure 
which  will  continue  in  effect  until 
vehicle  route  designations  are 
completed  for  the  entire  King  Range 
National  Conservation  Area. 

DATES:  This  closure  is  effective  August 
9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Cann,  Outdoor  Recreation 
Planner,  Areata  Resource  Area.  P.O.  Box 
II.  Areata.  California  95521,  telephone 
(707)  822-7648. 

Dated:  August  7, 19B5. 
Timothy  P.  (ulius, 
Acti'ni;  District  Manager. 
[FR  Doc.  85-19493  Filed  8-14-85;  8:45  am) 
BILUNG  CODE  4310-40-M 


Oregon:  Diamond  Craters  Recreation 
Management  Plan;  Draft 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Draft  Diamond 

Craters  Recreation  Management  Plan 

availability. 

summary:  This  notice  sets  forth  the 
public  comment  period  when  written 
and  verbal  comments  will  be  accepted 
on  the  Diamond  Craters  Recreation 
Management  Plan  draft  document. 
DATES:  September  3. 1985;  Draft 
document  available:  October  2. 1985  30- 
day  comment  period  ends. 
ADDRESS:  For  further  information 
contact:  Joshua  L.  Warburton.  District 
Manager.  Burns  District,  Bureau  of  Land 
Management.  74  South  Alvord.  Burns. 
Oregon  97720.  Telephone  (503)  573-5241. 

Copies  of  the  Diamond  Craters 
Recieation  Management  Plan  are 
available  for  review  at  the  following 
public  libraries  or  obtainable  at  the 
following  BLM  offices: 
Harney  County  Library,  80  West  'D' 

Street.  Burns.  OR  97720  (503)  573-6670 
Grant  County  Library.  507  S.  Canyon 

Boulevard.  John  Day.  OR  97845  (503) 

575-1992 
BLM— Burns  District  Office,  74  South 

Alvord  Street,  Burns,  OR  97720  (503) 

573-5241 
BLM— Oregon  State  Office  (912),  825 

N.E  Multnomah  Street.  Portland.  OR 

97208  (503)  231-6274 
SUPPLEMENTARY  INFORMATION:  This  plan 

provides  more  detail  than  a  previous 
management  plan.  It  outlines  the 
management  direction  the  Bureau  of 
Land  Management  will  be  taking  in  the 
coming  years  on  the  public  land  in 
Diamond  Craters  Outstanding  Natural 
Area  which  is  known  for  its  great 


variety  of  basaltic  igneous-volcanic 
structures.  During  the  public  comment 
period,  no  public  meetings  are 
scheduled,  as  this  document  is  a  result 
of  public  comments  and 
recommendations  from  interested 
people  in  numerous  public  meetings  held 
throughout  1979  and  1980  prior  to  when 
Diamond  Craters  was  designated  as  an 
Outstanding  Natural  Area  (ONA)  and 
Area  of  Critical  Environmental  Concern 
(ACEC). 

Dated:  August  7. 1985. 
Joshua  L.  Warburton. 
District  Manager. 

[FR  Doc.  85-19490  Filed  8-14-85:  8:45  am) 

BILLING  CODE  4310-33-M 


Meeting:  Montrose  District  Grazing 
Advisory  Board 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Montrose  District  Grazing 
Advisory  Board  meeting  notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-463  that  a 
meeting  of  the  Montrose  District  Grazing 
Advisory  Board  will  be  held  in  Paonia. 
Colorado. 

DATE:  Friday.  September  13. 1985. 10:00 
a.m.  at  the  Town  Hall  located  at  214 
Grand  Avenue.  Paonia.  Colorado. 
Requests  to  present  oral  comments  must 
be  received.by  September  11. 1985. 
Depending  on  the  number  of  persons 
requesting  time,  a  per  person  time  liinit 
may  be  established  by  the  Di&trict 
Manager. 

ADDRESS:  Submit  requests  to  comment 
or  for  further  information  to:  District 
Manager,  Montrose  District  Office, 
Bureau  of  Land  Management,  2465  South 
Townsend,  Montrose.  Colorado  81401. 
(303)249-7791. 

SUPPLEMENTARY  INFORMATION:  All 
meetings  of  the  Grazing  Advisory  Board 
are  open  to  the  public.  Interested 
persons  may  file  written  statements  or 
make  oral  statements  to  the  Board 
between  10:00  and  11:00  a.m.  The 
business  meeting  will  include  the 
following  topics: 

1.  Review  District  Rangeland 
Improvement  proposals; 

2.  Briefing  on  Grazing  Advisory  Board 
and  current  member  status; 

3.  Briefing  on  the  Wild  Horse  Removal 
and  Adoption  Project; 

4.  Update  on  the  BLM/FS  Interchange 
Program  and  the  Montrose  District 
Planning  efforts; 

5.  Advisory  Board  expenditures  for 
Range  Improvement  work; 

6.  Arrangements  for  the  next  meeting. 


Summary  minutes  of  the  board  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproductions  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 

Dated:  August  9, 1985. 
Paul  W.  Arrasmith. 

District  Manager. 

(FR  Doc.  85-19496  Filed  8-14-85:  8:45  am) 

BimWG  CODE  4310-je-M 

Minerals  Management  Service 

Outer  Continental  Shelf;  Developn>ent 
Operations  Coordination  Docuntent; 
Sohio  Petroleum  Co. 

AGENCY:  Minerals  Management  Service, 
Inferior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Sohio  Petroleum  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  6280.  Block  165.  East 
Breaks  Area,  offshore  Texas.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Sabine  Pass.  Texas. 

DATE:  The  subject  DOCD  was  deemed 

submitted  on  August  5. 1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INRMMATKHK  The 

prupose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
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procedures  are  set  but  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  August  7. 198S. 

JohoL  Rankin, 

Regional  Director.  Gulf  of  Mexico.  OCS 
Region. 

|FR  Doc.  85-19498  Filed  8-14-«5:  8:45  am) 

MLUMG  COOC  431(Mm-«l 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclanuitlon 

Jordan  Aqueduct,  Bonneville  Unit, 
Central  Utah  Project,  UT;  Proposed 
Draft  Contracts  With  Salt  Lake  County 
Water  Conservancy  District, 
Metropolitan  Water  District,  and 
Central  Utah  Water  Conservancy 
District  Available 

In  accordance  with  procedures 
established  by  the  Department  of  the 
Interior  concerning  public  participation 
in  water  service  and  repayment  contract 
negotiations,  the  Bureau  of  Reclamation 
announces  the  availability  of  two  draft 
repayment  contracts,  one  with  the  Salt 
Lake  County  Water  Conservancy 
District  (SLCWCD)  and  the  other  with 
the  Metropolitan  Water  District  (MWD) 
of  Salt  Lake  City.  The  contracts  will 
repay  66  percent  of  the  costs  of  the 
Jordan  Aqueduct.  The  remaining  34 
percent  of  the  Jordan  Aqueduct  costs 
will  be  repaid  by  the  Central  Utah 
Water  Conservancy  District  (CUWCD) 
under  the  provisions  of  an  existing  1965 
repayment  contract.  The  CUWCD  will 
be  a  party  to  each  of  the  aforementioned 
contracts. 

The  Jordan  Aqueduct  is  a  feature  of 
the  municipal  and  industrial  system  of 
the  Bonneville  Unit,  Central  Utah 
Project.  The  contract  is  written  pursuant 
to  Reclamation  Laws  and  authorized 
under  the  Act  of  Congress  approved 
April  11. 1956  (70  Stat.  105).  The  Jordan 
Aqueduct  was  constructed  to  deliver 
70.000  acre-feet  of  M&I  water  to 
communities  in  Salt  Lake  County.  These 
two  contracts  will  provide  total 
repayment  coverage  for  the  Aqueduct, 
which  is  near  completion. 

The  terms  and  conditions  of  the 
proposed  contracts  were  approved  as  to 
form  by  CUWCD  on  August  8, 1985,  by 
MWD  on  August  9. 1985,  but  have  not 
yet  been  approved  by  SLCWCD  and  the 
Secretary  of  the  Interior,  which  will  be 
necessary  before  the  contracts  are 
executed. 

The  public  is  invited  to  submit  written 
comments  on  the  form  of  the  proposed 
contracts  no  later  than  August  28, 1985. 
The  Commissioner  of  Reclamation  will 
review  comments  submitted.  Based  on 
the  number,  source,  and  nature  of  the 


comments,  he  will  decide  whether  to 
hold  a  public  hearing. 

Requests  for  copies  of  the  proposed 
contracts  and  comments  on  the 
contracts  should  be  addressed  to: 
Regional  Director.  Bureau  of 
Reclamation.  Attention:  400.  P.O.  Box 
11568.  Salt  Lake  City.  Utah  84147. 

Dated:  August  12. 1985. 
Clifford  I.  Barrett, 

Acting  Commissioner 

(FR  Doc.  85-19522  Filed  8-14-85:  8:45  amj 

WLUNO  COOE  431(M»-« 


INTERSTATE  COMMERCE 
COMMISSION 

(No.  39976;  Ex  Parte  No.  346  (Sub-No.  8)1 

CSX  Railroads;  Multi-Carrier  Boxcar 
Contracts  and  Quotations;  Exemption 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  dismissal  of 
exemption  petition. 

SUMMARY:  The  Commission  dismisses  a 
petition  by  the  CSX  Railroads  seeking 
exemption  of  multi-carrier  boxcar  freight 
rate  contracts  and  Opportunity  Pricing 
Actions  (OPA's)  from  the  contract  filing 
requirements  of  49  U.S.C.  10713.  (OPA's 
are  unsigned  written  confirmations  of 
oral  transportation  agreements.)  The 
Commission  finds  that  these  contracts 
and  OPA's  do  not  constitute  joint  rates 
and  are  not  subject  to  the  Commission's 
reasserted  jurisdiction  over  boxcar  joint 
rates  (50  FR  20419]. 

ADDRESSES:  Petitions  and  replies 
referring  to  N.  39976  should  be  sent  to: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423: 
and  served  on  all  parties  to  Ex  Parte  No. 
346  (Sub-No.  8). 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  July  25, 1985. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Cradison,  Commissioners  Slerrett. 
Andre,  Stmmoos,  Lamboley  and  Strenio. 


Commissoners  Simmons  and  Lanlroley 

dissented  with  separate  expressions. 

James  H.  Bayne, 

Secretary. 

|FR  Doc.  85-19418  Filed  8-14-85: 8:45  amJ 

BILUNQ  COOE  7036-01-M 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  in  Action  To  Enjoin 
En>ission  of  Air  Pollutants;  Dennison 
Monarch  Systems,  Inc. 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Dennison  Monarch 
Systems,  Inc.,  Civil  Action  No.  85-CIV- 
5656,  has  been  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  New  York.  The  consent 
decree  establishes  a  compliance 
program  for  the  New  Windsor,  Orange 
County.  New  York  plant  owned  and 
operated  by  Dermison  Monarch 
Systems.  Inc..  to  bring  the  plant  into 
compliance  with  the  Clean  Air  Act.  42 
U.S.C.  7401  et  seq.  and  the  New  York 
State  Implementation  Plan  ("SIP"), 
relating  to  the  emission  of  volatile 
organic  compounds  ("VOC"),  and 
requires  payment  of  a  civil  penalty. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  D.C. 
20530  and  should  refer  to  United  States 
v.  Dennison  Monarch  Systems,  Inc.,  D.J. 
Ref.  No.  90-5-2-1-683. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney.  Southern  District  of  New 
York,  One  St.  Andrews  Plaza,  New 
York,  New  York  10007;  at  the  Region  II 
office  of  the  Environmental  Protection 
Agency,  26  Federal  Plaza,  New  York, 
New  York  10278;  and  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  Si .00  (10  cents  per  page 
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reproduction  charge)  payable  to  the 
Treaurer  of  the  United  States. 
F.  Henry  Habicht  II. 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

(FR  Doc.  85-19491  Filed  8-14-85;  8:45  am) 

BILLMQ  CODE  4410-01-H 

Bureau  of  Justice  Assistance 

Criminal  Justice  Discretionary  Grants; 
Extension  of  Program  Deadline  for 
Family  Violence  Intervention 
Demonstration  Program 

agency:  Bureau  of  justice  Assistance. 
action:  Notice. 

SUMMARY:  This  notice  supplements  the 
earlier  Federal  Register.  Notice  of 
Friday,  July  26. 1985  (50  FR  30.664).  Part 
VI,  Subpart  I  of  that  notice  described  a 
demonstration  program  for  Family 
Violence  Intervention. 
SUPPLEMENTARY  INFORMATION:  Because 
of  delays  in  the  preparation  of  the  noted 
program  reference  materials,  the 
program  deadlines  are  being  extended 
as  follows: 

The  due  date  for  Family  Violence 
Intervention  concept  papers  is  extended 
one  month  from  August  30. 1985.  to 
September  30. 1985.  Best  qualified 
candidates  selected  by  the  Bureau  of 
Justice  Assistance  and  inter-agency 
screening  panels  will  be  invited  to 
submit  applications  by  October  31. 1985. 
Project  awards  are  projected  for  mid- 
December.  1985. 

No  other  deadlines  in  the  original 
Notice  are  changed. 
Mack  Vines, 

Director.  Bureau  of  Justice  Assistance. 
[FR  Doc.  85-19478  Filed  8-14-85;  8:45  am] 

MLUNG  CODE  4410-1»-H 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-341] 

Fermi-2  Facility;  Issuance  of  a 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Inspection  and 
Enforcement,  has  issued  a  decision 
pursuant  to  10  CFR  2.206  concerning  a 
petition  filed  by  Stanley  Nietubicz.  The 
Petitioner  requested  that  the 
Commission  institute  legal  action  to 
rectify  the  alleged  lack  of  viable 
evacuation  routes  under  flood 
conditions  for  certain  areas  near  the 
Fermi-2  facility. 

After  considering  the  Petitioner's 
request,  the  staff  has  determined  that 


adequate  measures  have  been  taken  to 
resolve  the  issue  raised  by  the 
Petitioner.  The  reasons  for  this  decision 
are  more  fully  explained  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  (DD-85-13)  issued  today.  A  copy 
of  this  decision  will  be  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room  at  1717  H  Street. 
NW..  Washington,  DC  20555  and  in  the 
local  public  document  room  at  the 
Monroe  County  Library.  Reference 
Department.  3700  South  Custer  Road. 
Monroe.  Michigan  41861. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  Commission  review  in  accordance 
with  10  CFR  2.206(c).  As  provided  in  10 
CFR  2.206(c),  the  decision  will  become 
the  final  action  of  the  Commission  25 
days  after  issuance,  unless  the 
Commission,  on  its  own  motion,  decides 
to  review  that  decision. 

Dated  at  Bethesda.  Maryland,  this  12th  day 
of  August  1985. 

For  the  Nuclear  Regulatory  Ccmmission. 
James  M.  Taylor, 
Director.  Office  of  Inspection  and 
Enforcement. 
(FR  Doc.  85-19497  Filed  8-14-85;  8:45  am] 

BILUNQ  CODE  7SS0-01-M 


(Docket  No.  STN  50-447] 

General  Electric  Co.;  General  Electric 
Standard  Safety  Analysis  Report 
(GESSAR  II  BWR/6  Nuclear  Island 
Design);  Issuance  of  Amendment  No.  1 
to  Final  Design  Approval  No.  FDA-1 

Notice  is  hereby  given  that  the  staff  of 
the  Nuclear  Regulatory  Commission 
(NRC)  has  issued  Amendment  No.  1  to 
FDA-l,  the  Final  Design  Approval  for 
the  BWR/6  Nuclear  Island  design 
described  in  the  General  Electric 
Standard  Safety  Analysis  Report 
GESSAR  II.  FDA-1.  which  was  issued 
by  the  NRC  staff  on  July  27. 1983  (48  FR 
35050).  permitted  the  GESSAR  II  design 
to  be  referenced  in  utility  applications 
for  operating  licenses  for  those  plants 
that  referenced  the  Preliminary  Design 
Approval  for  the  GESSAR-238  Nuclear 
Island  design  (PDA-1)  at  the 
construction  permit  stage.  Amendment 
No.  1  to  FDA-1  removes  the  present 
constraint  on  the  foreward 
referenceability  of  the  GESSAR  II  design 
and  permits  it  to  be  referenced  in  new 
construction  permit  and  operating 
license  applications  as  provided  by 
Paragraph  B.3.b  of  the  Commission's 
"Policy  Statement  on  Severe  Reactor 
Accidents  Regarding  Future  Designs  and 
Existing  Plants"  (50  FR  32138). 

GESSAR  II  contains  final  safety- 
related  design  information  for  the 


nuclear  island  portion  of  a  BWR-6/Mark 
III  containment  boiling  water  reactor 
type  nuclear  power  plant  which  includes 
the  nuclear  steam  supply  system  (\SSS), 
engineered  safety  feature  systems, 
reactor  building  (including  shield 
building  and  containment),  auxiliary 
building,  control  building,  radwaste 
building,  fuel  handling  building,  and 
related  systems  and  structures.  The 
BWR/6  Nuclear  Island  reference  design 
is  for  a  facility  which  would  operate  at  a 
core  thermal  power  level  of  3730 
megawatts  (1269  megawatts  electrical, 
nominal  net). 

The  GESSAR  II  design  was  reviewed 
by  the  NRC  staff  pursuant  to  Appendix  0 
to  10  CFR  Part  50.  The  Safety  Evaluation 
Report  (SER).  NUREC-0979.  dated  April 
1983  and  Supplement  1  thereto  dated 
July  1983  document  the  results  of  the 
NRC  staffs  review  and  evaluation  of  the 
GESSAR  II  design  including 
Amendments  1  through  16  thereto.  The 
SER  also  addresses  the  comments  of  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  as  reflected  in  its 
report  to  the  Commission  dated  June  15. 
1983.  A  copy  of  the  ACRS'  report  is 
included  to  Appendix  F  to  SER 
Supplement  1. 

Based  on  its  review,  the  NRC  staff  has 
concluded,  subject  to  the  conditions  set 
forth  in  Amendment  1  to  FDA-1,  that  the 
information  provided  in  GESSAR  II 
complies  with  the  requirements  of  10 
CFR  Part  50.  Appendix  0.  and  with 
Paragraph  B.3.b(l)  of  the  Commission's 
"Policy  Statement  on  Severe  Reactor 
Accidents  Regarding  Future  Designs  and 
Existing  Plants."  and  is  acceptable  for 
incorporation  by  reference  in  utility 
applications  for  construction  permits 
and  operating  licenses.  Upon  completion 
of  NRC  Staff  and  ACRS  review  for 
severe  accident  considerations,  this 
Final  Design  Approval  will  be  further 
amended. 

Issuance  of  Amendment  No.  1  to  , 
FDA-1  does  not  constitute  a 
commitment  to  issue  a  permit  or  license, 
or  in  any  way  affect  the  authority  of  the 
Commission,  Atomic  Safety  and 
Licensing  Appeal  Board,  Atomic  Safety 
and  Licensing  Boards  and  other 
presiding  officers  in  any  proceeding 
under  Subpart  G  of  10  CFR  Part  2.  This 
action  only  approves  the  design  of  a 
facility  for  use  for  reference  purposes  in 
applications  for  construction  permits 
and  operating  licenses  for  nuclear  power 
plants.  It  does  not  authorize  the 
operation  of  any  nuclear  power  plant  or 
any  other  facility.  The  environmental 
impacts  associated  with  any  facility 
proposed  to  be  operated  utilizing  the 
approved  reference  design  will  be 
considered  in  accordance  with  the 
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Commission's  regulations  in  10  CFR  Part 
51. 

The  Final  Design  Approval  as 
amended  is  effective  as  of  its  date  of 
issuance  and  shall  be  further  amended 
at  the  completion  of  the  severe  accident 
review  described  in  Paragraph  6{c) 
therein  to  implement  the  results  of  that 
review. 

For  further  details  with  respect  to  this 
action,  see  (1)  Amendment  No.  1  to 
FDA-1  and  Attachment  A  thereto;  (2) 
the  NRC  staffs  Safety  Evaluation 
Report,  NUREG-0979,  dated  April  1983 
and  Supplement  1  thereto,  dated  July 
1983;  (3)  the  report  of  the  Advisory 
Committee  on  Reactor  Safeguards  dated 
June  15. 1983;  (4)  the  General  Electric 
Standard  Analysis  Report  GESSAR  II 
and  Amendments  1  through  16  thereto; 
and  (5)  the  Commission's  "Policy 
Statement  on  Severe  Reactor  Accidents 
regarding  Future  Design  and  Existing 
Plants."  These  documents  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room  at 
1717  H  Street,  NW..  Washington.  D.C. 
20555.  A  copy  of  Amendment  No.  1  to 
FDA-1  and  Attachment  A  thereto  may 
be  obtained  upon  request  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing.  Copies  of 
the  Safety  Evaluation  Report  and 
Supplement  1  thereto  may  be  purchased 
by  calling  (202)  275-2060  or  (202)  275- 
2171  or  by  writing  to  the  Superintendent 
of  Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37082. 
Washington,  D.C.  20013-7982. 

Dated  at  Bethesda,  Maryland,  this  9th  day 
of  August.  1985. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thompson,  Jr.,  Director. 
Division  of  Licensing.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  85-19499  Filed  8-14-85:  8:45  am) 

BIU.ING  COOE  7S90-01-M 


(Docket  No.  50-3521 

Umerlcfc  Generating  Station,  Unit  No. 
1 1ssuance  of  Facility  Operating 
License 

Notice  is  hereby  given  that  pursuant 
to  the  approval  given  in  a  Memorandum 
and  Order  dated  August  8, 1985.  the 
Nuclear  Regulatory  Commission  (the 
Commission),  has  issued  Facility 
Operating  License  No.  NPF-39  to  the 
Philadelphia  Electric  Company,  (the 
licensee]  which  authorizes  operation  of 
the  Limerick  Generating  Station,  Unit 
No.  1  (the  facility),  by  Philadelphia 
Electric  Company  at  reactor  core  power 
levels  not  in  excess  of  3293  megawatts 
thermal  in  accordance  with  the 


provisions  of  the  License,  the  Technical 
Specifications  and  the  Environmental 
Protection  Plan.  On  October  26, 1984.  the 
Commission  issued  Facility  Operating 
License  No.  NPF-27,  which  authorized 
operation  of  the  Limerick  Generating 
Station.  Unit  No.  1.  Facility  Operating 
License  No.  NPR-39  supersedes  Facility 
Operating  License  No.  NPF-27. 

The  Limerick  Generating  Station,  Unit 
No.  1.  is  a  boiling  water  nuclear  reactor 
located  on  the  licensee's  site  in 
Montgomery  and  Chester  Counties. 
Peimsylvania  on  the  banks  of  the 
Schuylkill  River  approximately  1.7  miles 
southeast  of  the  city  limits  of  Pottstown, 
Pennsylvania  and  21  miles  northwest  of 
the  city  limits  of  Philadelphia, 
Pennsylvania. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act)  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  an  operating  license  was 
published  in  the  Federal  Register  on 
August  21, 1981  (46  F.R.  42557-42558). 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  autorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  in  respect  to  this 
action,  see  (1)  Facility  Operating  License 
NPF-39  complete  with  Technical 
Specifications  and  the  Environmental 
Protection  Plan;  (2)  the  interim  report  of 
the  Advisory  Committee  on  Reactor 
Safeguards,  dated  October  18. 1983;  (3) 
the  subsequent  report  of  the  Advisory 
Committee  on  Reactor  Safeguards  dated 
November  6. 1984;  (4)  The  Commission's 
Safety  Evaluation  Report,  dated  August 
1983.  Supplement  No.  1  dated  December 

1983,  Supplement  No.  2  dated  October 

1984.  Supplement  No.  3  dated  October 
1984,  Supplement  No.  4  dated  May  1985, 
Supplement  No.  5  dated  July  1985  and 
Supplement  No.  6  dated  August  1985;  (4) 
the  Final  Safety  Anslysis  Report  and 
Amendments  thereto;  (5)  the 
Environmental  Report  and  supplements 
thereto;  (Ofthe  Final  Environmental 
Statement  dated  April  1984;  and  (7)  the 
Commission  Memorandum  and  Order 
dated  August  8. 1985. 

These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 


Washington.  D.C.  20555.  and  at  the 
Pottstown  Public  Library,  500  High 
Street,  Pottstown,  Pennsylvania,  19464. 
A  copy  of  Facility  Operating  License 
NPF-39  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing.  Copies  of  the  Safety 
Evaluation  Report  and  its  supplements 
1,  2.  3.  4,  5  and  6  (NUREG-0991)  and  the 
Final  Environmental  Statement 
(NUREG-0974)  may  be  purchased  by 
calling  301-492-9530  or  by  writing  to  the 
Publication  Services  Section.  Division  of 
Technical  Information  and  Document 
Control.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555.  or 
may  be  purchased  from  the  National 
Technical  Information  Service, 
Department  of  Commerce  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda.  Maryland,  this  8th  day 
of  August  1985 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler. 

Chief  Licensing  Branch  No.  2.  Division  of 

Licensing. 

|FR  Doc.  85-19500  Filed  8-14-85:  8:45  am) 

BMJJNO  COOe  7SM>-01-« 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Civil  Service  Retirement  System; 
Interest  Rate  for  Deposits  and 
Redeposlts  in  1985 

agency:  Office  of  Personnel 
Management. 

action:  Notice  of  Interest  Rate  to  be 
Charged  on  Unpaid  Balances  as  of 
December  31, 1985. 

summary:  The  Office  of  Personnel 
Management  announces  that  a  13 
percent  interest  rate  will  be  charged  on 
the  unpaid  balance  as  of  December  31. 
1985.  for  certain  deposits  and  redeposits 
to  the  Civil  Service  Retirement  Fund. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Ray,  Office  of  Pay  and  Benefits 
Policy,  Office  of  Personnel  Management, 
Washington,  D.C.  20415,  (202)  254-7052. 
SUPPI.EMENTARY  INFORMATION:  The 
Omnibtis  Budget  Reconciliation  Act  of 
1982,  (Pub.  L  97-253)  provided  that, 
beginning  in  calendar  year  1985,  the 
interest  rate  charged  applicants  for 
certain  deposits  for  noncontributory 
service  and  redeposits  for  prior  refunds 
would  change  from  3  percent  to  a 
variable  rate  determined  by  the 
Secretary  of  the  Treasury.  Further. 
§  831.105(g)  of  the  Code  of  Federal 
Regulations  states  that,  "For  calendar 


year  1985  and  for  each  subsequent 
calendar  year,  OPM  will  publish  a 
notice  in  the  Federal  Register  that  will 
be  in  effect  during  that  calendar  year." 
This  notice  will  serve  to  satisfy  that 
regulatory  requirement. 

The  variable  interest  rate  applies  only 
to:  (1)  Deposits  of  refunds  when  the 
application  for  refund  was  received 
after  September  30, 1982;  (2)  deposits  for 
noncontributory  service  performed  after 
September  30. 1985;  and  (3)  deposits  for 
post-1956  military  service  paid  after 
September  30. 1985.  or  two  years  after 
the  applicant  was  first  employed  in  a 
position  subject  to  the  Civil  Ser\ice 
Retirement  System,  whichever  is  later. 

For  calendar  year  1985,  the  interest 
rate  is  13  percent.  However,  this  rate 
will  only  apply  to  certain  deposits  or 
redeposits  unpaid  on  December  31, 1985. 
Therefore,  individuals  either  making  or 
considering  making  deposits  will  not  be 
directly  affected  by  this  change  in  the 
interest  rate  until  December  31, 198S. 

U.S.  Office  of  Personnel  Management. 

Constance  Homer, 

Director. 

(FR  Doc.  85-19454  Filed  8-14-85;  8:45  am] 

BiLUNa  cooe  e32s-oi-« 


Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on: 

Thursday.  September  5, 1985 
Thursday.  September  12, 1985 
Thursday,  September  19, 1985 
Thursday,  September  20, 1985 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building.  1900 
E  Street.  NW.  Washington.  D.C. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53.  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  represenatatives  attending. 
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During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  abihty  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Managemnet 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

Ilie  pubhc  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  mattery  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Conunittee's  Secretary. 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Street 
NW.  Washignton.  D.C.  20415  (202)  832- 
9710). 

William  B.  Davidson,  Jr., 

Chairman,  Federal  Prevailing  Rate  Advisory 

Committee. 

August  12, 1985. 

[FR  Doc.  85-19455  Filed  8-14-85:  8:45  am] 

BILUNO  COOE  SaZS-OI-M 


SECURITIES  AND  EXCHANGE 
COIMIMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 

Extension 

File  No.  and  Rule/Form 

270-128— Rule  20(b).  Rule  100(a).  20(c)  & 

.23,  Form  U-1.  Form  U-A 
270-129— Rule  24,  Rule  50 


270-162— Rule  44 

270-160— Rule  29a.  Rule  29b.  Rule  72 
270-166— Rule  82.  Form  U-«-l 
270-79— Rule  93.  RUle  94.  Part  256,  Part 

256a,  Form  U-1 3-60 
270-164— Rule  45 
270-83— Rule  2,  Form  U-3A-2 
270-77— Rule  3,  Form  U3A-3-1 
270-74— Rule  95.  Form  U-13E-1 
270-81— Rule  20(d).  Rule  47tb).  Form  U- 

6B-2 
270-168— Rule  1(a).  Rule  1(b)  Rule  1(c). 

Form  U5A.  Form  U-5B.  Form  U5S 
270-75— Rule  7.  Rule  7(d),  Form  U-7D 
270-163— Rule  42 
270-161— Rule  71(a).  Form  U-12(I)A. 

Form  U-12(I)B 
270-82— Rule  83 

270-80— Rule  87,  Rule  88,  Form  U-13-1 
270-78— Rule  26 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  the  following 
rules/forms  under  the  Public  Utility 
Holding  Company  Act  of  1935: 

Rule  20(b).  Rule  100(a).  20(c)  A  23.  Fom 
U-1.  Form  U-A— Family  of  Form  U-^1. 
Amendments  thereto;  filings 
containing  data  following  U-1 
required  for  hearings; 

Rule  24,  Rule  50— Reports  of 
consummation  of  transactions: 

Rule  44^-Sales  of  securities  and  assets: 

Rule  29a.  29b.  Rule  72— Filing  of  r«porU 
to  stockholders  and  state 
commissions; 

Rule  62,  Form  U-R-I— SolidtaUoa  of 
securities: 

Rule  93.  Rule  91  Part  256.  Part  256s. 
Form  U-13-80 — Family  of  uniform 
system  of  accounts  for  mutual  and 
subsidiary  service  companies: 

Rule  45— Loans  and  capitJai 
contributions  to  associate  companies 
in  a  registered  holding  company 
system; 

Rule  2,  Form  U-3A-2 — Statement  by 
holding  company  claiming  exemption: 

Rule  3.  Form  U3A3-1— Statement  by 
bank  claim  exemption; 

Rule  95,  Form  U-13E-1— Reports 
required  from  affiliated  and  non- 
affiliated service  companies,  and 
companies  principally  engaged  in 
performing  services; 

Rule  20(d),  Rule  47(b),  Form  U-6B-2— 
Certificate  of  Notification: 

Rule  1(c).  Form  U5S — ^Annual  report  of 
registered  public  utility  holding 
company; 

Rule  7.  Rule  7(d).  Fonn  U-7D— 
CertiBcate; 

Rule  1(a).  Rule  1(b).  Form  U5-A.  Fonn 
USB— Family  of  registration  filings: 
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Rule  42— Acquisition,  retirement,  and 

redemption  of  securities  by  issuer; 
Rule  71(a).  Form  U-12(I)A.  Form  U- 

12(I)B — Family  of  reports  on  Section 

12(1)  activities: 
Rule  83 — Exemption  in  the  case  of 

transactions  with  foreign  associates; 
Rule  87,  Rule  88.  Form  U-13-1— 

Approval  of  mutual  service 

companies,  organization  and  conduct 

of  business  of  a  subsidiary  service 

company; 
Rule  26 — Financial  statement  and 

recordkeeping  requirements  for 

registered  holding  companies  and 

subsidiaries. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washington. 
DC.  20503. 
|ohn  Wheeler, 
Secretary. 
August  7, 1985. 
[FR  Doc.  85-19459  Filed  8-14-85;  8.45  am] 

BIUJNG  COOe  M1(M)1-«f 


[R«l«ase  No.  35-23788;  70-7137] 

The  Connecticut  Light  and  Power  Co^ 
Proposal  To  Issue  and  Sell  First  and 
Refunding  iilortgage  Bonds 

August  8. 1985. 

The  Connecticut  Light  and  Power 
Company  ("CL&P"),  Selden  Street, 
Berlin,  Connecticut  06037,  an  electric 
and  gas  utility  subsidiary  of  Northeast 
Utilities  ("NU"),  a  registered  holding 
company,  has  filed  an  application- 
declaration  with  this  Commission 
pursuant  to  sections  6(b),  and  9(c]  under 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rules  40  and  50 
thereunder. 

CL&P  proposes  to  issue  up  to 
$150,000,000  principal  amount  of  its  First 
and  Refunding  Mortgage  Bonds  (Bonds) 
in  one  or  more  series  from  time  to  time, 
through  December  31. 1986.  The  Bonds 
may  be  sold  through  public  offerings 
("Public  Offering  Bonds")  or  private 
placements  ("Private  Placement  Bonds") 
or  tiirough  a  combination  of  public 
offerings  and  private  placements. 

The  Bonds  will  be  issued  under  a 
Supplemental  Indenture  to  the  Indenture 
of  Mortage  and  Deed  of  Trust 
("Indenture"). 

Each  series  of  the  Bonds  would  have  a 
maturity  of  two  to  thirty  years.  The 
interest  rate  and  the  price,  exclusive  of 
accrued  interest,  shall  not  be  less  than 
98%  nor  more  than  100%  of  the  principal 
amount. 

The  net  proceeds  from  the  issue  and 
sale  of  the  Bonds  will  be  used  to  refund 
four  series  of  approximately  $138  million 


outstanding  CL&P  bonds  bearing 
relatively  high  interest  rates  ("High 
Coupon  Bonds"),  with  fixed  redemption 
dates  in  1985  and  1986. 

Any  net  proceeds  from  the  issue  and 
sale  of  a  series  of  the  Bonds  that  are  in 
excess  of  the  amount  necessary  to 
redeem  High  Coupon  Bonds  will  be  used 
to  repay  short-term  borrowings  or 
construction  trust  borrowings.  Since  the 
Bonds  will  probably  be  sold  in  advance 
of  the  redemption  of  the  High  Coupon 
Bonds,  the  net  proceeds  may  be  invested 
temporarily  in  high-grade  securities,  or 
they  may  be  used  to  repay  outstanding 
short-term  or  construction  trust 
borrowings,  pending  subsequent  short- 
term  or  construction  trust  borrowings  to 
finance  redemptions. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
September  3. 1985,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  applicant-declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
|ohn  Wheeler. 
Secretary. 

[FR  Doc.  85-19460  Filed  8-14-85:  8:45  am) 
BILUNQ  COOe  M10-«1-M 

[Release  No.  IC-14667;  Rto  No.  812-6020] 

Eaton  Vance  Government  Obligations 
Trust;  Application  for  an  Order 
Permitting  Monthly  Distributions  of 
Long-Term  Capital  Gains 

August  9, 1985. 

Notice  is  hereby  given  that  Eaton 
Vance  Government  Obligations  Trust 
("Applicant"),  24  Federal  Street,  Boston. 
MA  02110,  filed  an  application  on 
January  10, 1985,  and  amendments 
thereto  on  June  4  and  June  20, 1985. 
requesting  an  order  of  the  Commission 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 


("Act")  exempting  Applicant  from  the 
provisions  of  section  19(b)  of  the  Act 
and  Rule  19b-l  thereunder  to  the  extent 
necessary  to  permit  Applicant  to 
distribute  as  often  as  monthly  its  long- 
term  capital  gains,  including  gains 
resulting  from  options  and  futures 
transactions  and  sales  of  portfolio 
securities.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  therein,  and  to  the  Act 
and  the  rules  thereunder  for  the  text  of 
their  relevant  provisions. 

According  to  the  application. 
Applicant  is  registered  under  the  Act  as 
an  open-end,  management  investment 
company  whose  investment  objective  is 
to  realize  a  high  current  return  by 
investing  in  securities  issued, 
quaranteed  or  otherwise  backed  by  the 
United  States  Government  (including 
Government  National  Mortgage 
Association  mortgage-backed 
certificates  and  issues  of  federal 
agencies  and  federally  chartered 
corporations)  and  by  engaging  in  active 
management  strategies  with  options  on 
these  securities.  Applicant  states  that  it 
will  also  engage  in  future  transactions 
and  related  techniques  for  hedging 
purposes.  Eaton  Vance  Management, 
Inc.  ("EVM")  acts  as  investment  adviser 
to  Applicant  managing  its  investments 
and  affairs  subject  to  the  supervision  of 
the  Applicant's  Board  of  Trustees. 

Applicant  states  that  it  pays  monthly 
dividends  from  net  investment  income 
and  may  also  make  distributions  of 
short-term  capital  gains  as  often  as 
monthly.  Applicant  states  further  that 
pursuant  to  Rule  19b-l  under  the  Act,  it 
is  permitted  to  make  distributions  of 
long-term  capital  gains  only  once  for 
each  fiscal  year. 

According  to  the  application. 
Applicant  does  not  expect  to  recognize 
any  long-term  capital  gains  on 
transactions  in  portfolio  securities 
during  the  period  from  inception  to  June 
30, 1985,  and  intends  that  long-term 
gains  on  portfolio  securities  transactions 
will  be  a  de  minimus  component  of 
dividends  and  distributions  paid  by 
Applicant  in  the  future.  However, 
Applicant  may  be  required  to  recognize 
long-term  capital  gains  or  losses  in 
connection  with  its  transactions  in 
options,  futures  and  options  on  futures. 
Applicant  represents  that,  under  the 
Internal  Revenue  Code,  gains  or  losses 
incurred  on  such  transactions  are 
treated  as  60%  long-term  and  40%  short- 
term  for  Federal  income  tax  purposes. 
Although  Applicant  might  be  able  to 
elect  out  of  such  60/40  treatment  for  the 
gains  and  losses  incurred  on  proposed 
options  and  futures  transactions,  it  has 
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decided  not  to  pursue  this  possibility 
because  it  believes  such  60/40  treatment 
to  be  more  favorable  to  its  fax-paying 
shareholders  than  treating  100%  of  gains 
and  losses  from  these  transactions  as 
short-term  gains  and  losses. 

Applicant  asserts  that,  if  it  is  not 
permitted  to  distribute  more  often  than 
annually  all  of  its  long-term  capital 
gains  from  options  and  futures 
transactions,  a  portion  of  gains  and 
losses  from  these  transactions  would  be 
reported  and  distributed  monthly  to 
shareholders  while  the  remainder  of 
such  gains  and  losses  would  be  reported 
and  distributed  annually.  Applicant 
represents  that  this  practice  would  give 
to  shareholders  a  distorted  and 
confusing  picture  of  the  return  earned  on 
Applicant's  investments,  especially 
since  the  source  and  character  of  the 
60%  of  gains  and  losses  treated  as  long- 
term  are  no  different  from  the  40%  of 
gains  and  losses  treated  as  short-term. 

According  to  the  application,  gains  or 
losses  recognized  on  the  sale  of  portfolio 
securities  pursuant  to  the  exercise  of  an 
option  or  delivery  of  securities  under  a 
futures  contract  involve  two  elements  of 
gain  or  loss.  Gain  or  loss  attributable  to 
the  options  or  futures  transaction 
receives  60/40  treatment  without  regard 
to  the  length  of  Applicant's  holding 
period.  On  the  other  hand,  gain  or  loss 
reflecting  ordinary  appreciation  or 
depreciation  in  the  value  of  the 
securities  is  treated  as  short-term  or 
long-term  depending  on  the  length  of 
Applicant's  holding  period.  Applicant 
believes  that  shareholders  may  be 
confused  if  the  portion  of  long-term 
gains  or  losses  on  the  sale  of  portfolio 
securities  attributable  to  options  and 
futures  transactions  were  being 
distributed  and  reported  monthly  while 
gains  or  losses  attributable  to  ordinary 
appreciation  or  depreciation  in  the  value 
of  portfolio  securities  were  being 
distributed  annually.  Applicant  further 
represents  that  its  proposed  distribution 
and  reporting  of  all  income  and  capital 
gains  distributions  on  the  same  schedule 
would  also  simplify  the  calculation  of 
distributions  and  the  administration  of 
Applicant. 

Applicant  states  that  the  concerns 
which  led  to  the  adoption  of  section 
19(b)  of  the  Act  and  Rule  19b-l 
thereunder  are  inapplicable  to  the 
Applicant's  proposed  procedure  for 
distributing  long-term  capital  gains  and 
losses  monthly.  In  response  to  the 
Commission's  concern  that  shareholders 
would  be  misled  by  mixing  dividends 
and  short-term  capital  gains 
distributions  with  long-term  capital 
gains  distributions.  Applicant  asserts 
that  such  mixing  has  become 


unavoidable  due  to  the  Internal  Revenue 
Code's  arbitrary  characterization  of 
gains  and  losses  from  options  and 
futures  transactions  as  60%  long-term 
and  40%  short-term.  Applicant  proposes 
to  minimize  confusion  by  providing 
statements  to  shareholders  that  itemize 
the  amount  and  percentage  of  dividends 
and  distributions  attributable  to  each 
type  of  transaction. 

In  addition,  Applicant  states  that 
there  will  be  no  improper  pressure  to 
realize  long-term  capital  gains  on 
options  and  futures  transactions 
because  such  gains  are  artifically 
created  by  the  60/40  rule.  Applicant 
further  believes  that  its  portfolio 
managers  are  under  no  pressure  to 
generate  long-term  capital  gains  on 
portfoHo  securities  transactions 
because,  as  stated  expressly  in 
Applicant's  prospectus,  capital 
appreciation  is  not  an  investment 
objective  of  Applicant. 

Applicant  also  asserts  that  its 
proposed  distribution  procedure  will  not 
give  rise  to  improper  sales  practices 
relating  to  long-term  gains  because  there 
is  no  measurable  value  in  promoting 
Applicant  by  emphasizing  long-term 
capital  gains  on  futures  and  options 
transactions.  The  same  assertion  is 
made  with  respect  to  long-term  gains  on 
portfolio  securities  transactions, 
because  Applicant  is  being  marketed, 
consistent  with  its  investment  objective, 
as  an  income  fund,  not  as  a  fund 
designed  to  generate  long-term  capital 
gains. 

Finally.  Applicant  states  that 
administrative  expenses  would  not  be 
significantly  increased  if  it  were 
permitted  to  distribute  long-term  capital 
gains  more  frequently  than  once  a  year, 
since  Applicant  undertakes  in  any  event 
to  compute  dividends  daily,  declare  and 
pay  dividends  monthly  and  compile 
periodic  reports.  Furthermore,  under  the 
proposed  distribution  procedure,  all 
dividends  and  distributions  could  be 
reported  on  one  monthly  statement. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  3, 1985,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Cornmission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  inail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 


disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commiasion.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
|ohnWh6«ln. 
Secretary. 
(FR  Doc  85-19461  Filed  6-14-8S:  8:45  am) 


[R 


Na  3»-237t1:  70-7134] 


Jersey  Central  Power  and  Light  Col; 
Proposal  to  Enter  Fuel  Laaae 
Agreement 

Augiut  9. 19BS. 

Jersey  Central  Power  and  Light 
Company  ("]CP&L).  Madison  Avenue  at 
Punch  Bowl  Road.  Morristovim.  New 
Jersey  07960,  a  subsidiary  of  General 
Public  Utilities  Corporation,  a  registered 
holding  company,  has  filed  an 
application  with  this  Commission 
pursuant  to  9(a)  and  10  of  the  Public 
Utility  Holding  Company  Act  <^  1935 
("Act"). 

JCP&L  propwses  to  enter  into  a  nudear 
fuel  lease  agreement  ("Lease")  with 
PruLease.  Inc  ("Lessor"),  an  affiliate  of 
The  Prudential  Insurance  Company  of 
America.  Under  the  terms  of  the 
proposed  Lease,  the  Lessor  would 
acquire  from  and  simultaneously  lease 
to  JCP&L  certain  miclear  fuel  fuel 
assemblies  and  component  parts 
("Nuclear  Material")  for  use  in  its 
Oyster  Creek  nuclear  generating  station 
( "Oyster  Creek").  JCP&L  expects  that 
based  upon  past  operating  history  and 
its  current  operational  expectations,  the 
Nuclear  Material  covered  by  the  Lease 
would  be  used  in  the  reactor  for 
approximately  eight  years. 

Title  to  the  Nudear  Material  so 
acquired  will  vest  and  remain  with  the 
Lessor.  The  Lessor  would  also  made 
payments  for  related  milling, 
conversion,  enrichment  and  fabrication 
services,  pursuant  to  contracts  for  such 
services  assigned  to  the  Lessor  by 
JCP&L  and  other  costs  generally 
associated  with  the  Nuclear  Material. 
The  Lease  provides  that  the  Lessor's 
unrecovered  acquisition  costs  for 
Nuclear  Material  and  payments  for  such 
related  services  and  other  cost 
("Acquisition  Costs"),  may  not  exceed. 
in  the  aggregate.  $60  million  outstanding 
at  any  one  time.  The  initial  Lease  term 
will  be  for  approximately  six  months 
and,  subject  to  the  satisfaction  of  certain 
conditions,  will  be  extended  for  monthly 
periods  thereafter,  subject  to  certain 
termination  provisions. 
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During  the  term  of  the  Lease,  JCP&L 
would  pay  H)  the  Lessor,  in  advance,  a 
monthly  rental  payment  consisting  of  a 
British  Thermal  Unit,  or  so-called  "bum- 
up",  charge  ("BTU  Charge'),  and  a  lease 
rate  ('Lease  Rate').  The  BTU  Charge 
will  consist  of  an  amount,  estimated  in 
advance,  based  upon  the  anticipated 
rate  of  consumption  of  the  fuel  in  the 
reactor.  During  the  Lease  term,  JCP&L 
may  revise  the  BTU  Charge  to  reflect 
changes  in  the  anticipated  operating  life, 
energy  output  or  utilization  of  the 
Nuclear  Material,  as  initially  estimated. 
To  the  extent  that  JCP&L  makes  BTU 
Charge  payments  to  the  Lessor  under 
the  Lease,  the  amount  of  outstanding 
Acquisition  Costs  will  be 
correspondingly  reduced,  thereby 
creating  additional  availability  under 
the  Lease  for  the  Lessor  to  acquire 
Nuclear  Material. 

The  Lease  Rate,  which  will  be  based 
upon  the  unamortized  cost  of  the 
Nuclear  Material  from  time  to  time,  will 
be  2%  above  the  yield  adjusted  rate 
charged  on  30-day  dealer  placed 
commercial  paper  issued  by  Prudential 
Funding  Corportion  (an  affiliate  of  the 
Lessor),  as  such  rate  is  in  effect  from 
time  to  time  on  the  15th  day  of  each 
month.  (At  the  date  hereof,  the  Lease 
Rate  would  be  approximately  9.5%  per 
annum.)  JCP&L  will  be  required  to  make 
monthly  Lease  Rate  payments  to  the 
Lessor  from  the  time  the  Nuclear 
Material  is  acquired  by  the  Lessor  or  in 
the  event  Acquisition  Costs  rea|ch  $60 
million,  and  to  make  BTU  Charge 
payments  beginning  as  of  the  ti^e  fuel 
consumption  commences.  Pending  _ 
installation  of  the  Nuclear  Material  in 
Oyster  Creek,  Lease  Rate  payments  may 
be  deferred  and  included  as  an 
Acquisition  Cost. 

Except  as  provided  below,  upon 
termination  of  the  Lease,  JCP&L  would 
be  obligated  to  pay  to  the  Lessor  the 
"Stipulated  Casualty  Value"  ("Value") 
of  any  Nuclear  Material  acquired  by 
Lessor,  which  amount  is  designed  to 
reflect  the  then  unamortized  cost  of  the 
Nuclear  Mdterial.  However,  JCP&L 
would  use  its  best  efforts  to  dispose  of 
such  Nuclear  Material  on  behalf  of  the 
Lessor  to  a  third  party;  the  proceeds  of 
any  such  disposition  in  excess  of  the 
Value  would  be  paid  to  the  Lessor.  The 
Lease  may  be  terminated  voluntarily  by 
either  party  upon  Ave  months  written 
notice.  If  the  Lease  is  so  terminated  by 
the  Lessor.  JCP&L  would  be  required  to 
purchase  the  Nuclear  Material  but  may, 
at  its  option,  do  so  during  such  notice 
period  at  the  higher  of  its  then  fair 
market  value  and  Value.  If  JCP&L  does 
not  exercise  such  option,  or  in  the  event 
JCP&L  elects  to  terminate  the  Lease, 


jCF&L  would  pay  the  Lessor  the  Value 
of  the  Nuclear  Material,  in  the  manner 
described  above.  If  ]CP&L  is  unable  to 
dispose  of  the  Nuclear  Material  to  a 
third  party  upon  termination  of  the 
Lease,  the  Lessor  may  then  convey  the 
Nuclear  Material  to  JCP&L 

JCP&L  has  agreed  to  pay  the  Lessor  a 
lease  origination  fee  of  $75,000 
(representing  Va  of  1%  of  the  total 
Acquisition  Costs  of  $60  million  of  the 
Nuclear  Material,  which  may  be 
outstanding  at  any  one  time]  upon 
execution  and  delivery  of  the  Lease, 
together  with  Lessor's  expenses  in 
connection  with  the  execution  of  the 
Lease  and  consummation  of  the 
transactions  contemplated  thereby. 
JCP&L  will  also  indemnify  the  Lessor 
against  certain  liabilities,  hazards, 
contingencies  and  risks  of  loss  in 
connection  with  the  Lessor's  acquisition 
and  lease  of  Nuclear  Material  to  JCP&L. 

The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  3, 1985  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicants  at 
the  address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application,  as  amended  or  as  it  may  be 
further  amended,  may  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Assistant  Secretary. 

[FR  Doc.  85-19462  Filed  8-14-85;  8:45  am) 
BILUNG  CODE  M1(M)1-M 

[Release  No.  iC-14662;  812-6139) 

Keystone  Tax  Exempt  Trust;  Filing  of 
Application  for  an  Order  Granting 
Exemption 

August  7. 1985. 

Notice  is  hereby  given  that  Keystone 
Tax  Exempt  Trust  ("  Applicant"),  99 
High  Street,  Boston,  Massachusetts 
02110,  an  open-end,  diversified, 
management  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  ("Act"),  filed  an 
application  on  June  24, 1985,  pursuant  to 


section  6(c)  of  the  Act  for  an  order  of  the 
Commission,  exempting  Applicant  from 
the  provisions  of  section  2(a)(32), 
2(a)(35)  and  22(c)  of  the  Act  and  Rule 
22c-l  thereunder  to  the  extent  necessary 
to  permit  Applicant  to  assess  a 
contingent  deferred  sales  charge  on 
certain  redemptions  of  its  shares.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
regulations  for  the  text  of  relevant 
provisions  thereof 

Applicant  proposes  to  offer  its  shares 
without  imposition  of  a  sales  load  at  the 
time  of  purchase,  thereby  permitting 
shareholders  to  have  the  benefit  of 
greater  investment  dollars  working  for 
them  from  the  time  of  their  purchase  of 
Applicant's  shares.  Instead  of  the 
traditional  sales  charge  assessed  at 
purchase.  Applicant  proposes  to  assess 
a  contingent  deferred  sales  charge  on 
certain  redemptions  of  its  shares. 

Applicant  proposes  to  sell  its  shares 
through  Keystone  Massachusetts 
Distributions,  Inc.  (("KMDI')  as 
principal  underwriter,  and  to  finance  in 
part  the  distribution  of  its  shares  under 
a  distribution  plan  pursuant  to  Rule  12b- 
1  under  the  Act.  Applicant's  Rule  12b-l 
plan  provides  for  the  payment,  out  of 
Applicant's  assets,  of  commissions  on 
sales  of  Applicant's  shares  made  by 
KMDI.  Applicant's  distribution  fee 
would  be  computed  quarterly  on  the 
basis  of  a  maximum  amount 
approximately  equal  to  1.25%  per  year  of 
Applicant's  average  daily  net  assets. 

Accordingly  to  the  Application,  the 
contingent  deferred  sales  charge  will 
never  exceed  4%  of  the  lesser  of  that  net 
asset  value  of  the  shares  redeemed  or 
the  total  cost  of  such  shares.  Where  a 
contingent  deferred  sales  charge  is 
imposed,  the  amount  of  the  charge  will 
depend  on  the  number  of  years  since  the 
purchase  payment  comprising  the  source 
of  the  redemption  was  made,  starting  at 
4  percent,  decreasing  one  percent  a  year. 

Applicant  represents  that  no 
contingent  deferred  sales  charge  will  be 
imposed  when  the  investor  redeems  (1) 
shares  with  respect  to  which  Applicant 
did  not  pay  a  commission  on  issuance 
(including  shares  acquired  through 
reinvestment  of  divided  income  and 
capital  gains  distributions),  (2)  shares 
which,  together  with  exchanged  shares, 
have  been  held  during  all  or  part  of 
more  than  four  consecutive  calendar 
years,  or  (3)  shares  exchanged  for 
shares  in  other  mutual  funds  in  the 
Keystone  Massachusetts  Group; 
however,  if  such  shares  are  subject  to  a 
contingent  deferred  sales  charge.  The 
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charge  and  calendar  year  of  purchase 
will  carry  over  to  the  shares  being 
acquired.  The  application  states  that  in 
determining  whether  a  contingent 
deferred  sales  charge  is  payable,  and.  if 
so.  the  percentage  charge  applicable,  it 
is  assumed  that  shares  held  the  longest 
are  the  first  to  be  redeemed. 

Applicant  submits  that  the  imposition 
of  the  contingent  deferred  sales  charge 
in  the  manner  described  above  would 
not  cause  its  shares  to  fall  outside  the 
definition  of  "redeemable  securities"  in 
section  2{a)(32)  of  the  Act.  Applicant 
states  that  the  imposition  of  the 
contingent  deferred  sales  charge  in  no 
way  restricts  a  shareholder  from 
receiving  a  proportionate  share  of  the 
current  net  assets  of  Applicant,  but 
merely  defers  the  deduction  of  a  sales 
charge  and  makes  it  contingent  upon  an 
event  which  may  never  occur. 
Accordingly.  Applicant  requests  an 
exemption  from  section  2(a)(32)  of  the 
Act  to  the  extent  necessary  to  permit 
implementation  of  the  proposed 
contingent  deferred  sales  charge. 

Applicant  asserts  that  the  proposed 
contingent  deferred  sales  charge  is 
consistent  with  the  intent  of  the 
definition  of  "sale  load"  contained  in 
section  2(a)(35)  of  the  Act.  Applicant 
contends  that  the  deferral  of  the  sales 
charge,  and  is  contingency  upon  an 
event  which  may  not  occur,  does  not 
change  the  basic  nature  of  this  charge, 
which  is  in  every  other  respect  a  sales 
charge.  Accordingly.  Applicant  requests 
an  exemption  from  the  provisions  of 
section  2(a)(35)  to  the  extent  necessary 
to  implement  the  proposed  charge. 

Applicant  contends  that  when  a 
redemption  of  its  shares  is  effected  the 
price  of  the  shares  that  when  a 
redemption  of  its  shares  is  effected,  the 
price  of  the  shares  on  redemption  will 
be  based  on  current  net  asset  value.  The 
contingent  deferred  sales  charge  will 
merely  be  deducted  form  the  redemption 
proceeds  at  the  time  of  redemption  in 
arriving  at  the  net  proceeds  payable  to 
the  shareholder.  Applicant  requests  an 
exemption  from  the  provisions  of  section 
22(c)  of  the  Act  and  Rule  22-1 
thereunder  to  the  extent  necessary  to 
permit  implementation  of  the  proposed 
contingent  deferred  sales  charge. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  August  30. 1985.  at  5:50  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 


the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-af-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohn  Wheeler, 
Secretary. 
|FR  Doc.  85-19463  Filed  8-14-«5;  8:45  am] 

BILLING  COOE  MIO-OI-M 

(Release  No.  35-23787;  70-7087] 

New  England  Electric  System; 
Proposed  Issuance  and  Sale  of  Short- 
Term  Notes  to  Banks 

August  8. 1985. 

New  England  Electric  System 
("NEES"),  25  Research  Drive. 
Westborough.  Massachusetts  01582.  a 
registered  holding  company,  has  filed 
with  this  Commission  a  post-effective 
amendment  to  the  declaration  in  this 
proceeding  pursuant  to  sections  6(a)  and 
7  of  the  Public  Utility  Holding  Company 
Act  of  1935  ("Act"). 

By  order  in  this  proceeding  dated 
March  26. 1985  (HCAR  No.  23641),  NEES 
was  authorized  to  issue  and  sell  up  to  a 
maximum  aggregate  outstanding 
principal  amount  of  $40,000,000  of  short- 
term  notes  to  a  group  of  banks  from  time 
to  time  through  March  31. 1987.  NEES 
now  proposes  that  such  short-term 
borrovving  authority  be  increased  to 
$100,000,000.  The  notes  will  mature  in 
less  than  one  year  from  the  date  of 
issuance.  The  effective  interest  cost  of 
borrowings  will  not  be  greater  than  the 
effective  interest  cost  of  borrowings  at 
the  bank's  base  or  prime  lending  rate 
with  compensating  balance 
requirements  of  10%  of  the  line  of  credit 
and  10%  of  any  borrowings  thereunder. 
Based  upon  a  prime  rate  of  9.5%,  the 
effective  interest  cost  would  not  exceed 
11.9%  per  annum.  NEES  believes  the 
requested  short-term  borrowing 
authority  is  necessary  to  enable  the 
company  to  meet  the  financial  needs  of 
its  subsidiaries. 

The  post-effective  amendment  to  the 
declaration  and  any  further 
amendments  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  3, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549, 
and  serve  a  copy  on  the  declarant  at  the 


address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  now  amended  or  as  it 
may  be  further  amended,  may  be 
permitted  to  become  effective-.,  _  - 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

fohn  Wheeler, 

Secretary. 

[FR  Doc.  85-19464  Filed  8-14-85:  8:45  am)   . 

BILLING  COOE  M10-01-M 


[File  No.  22-14054] 

Application  and  Opportunity  for 
Hearing;  People  Express  Airlines,  Inc. 

August  9. 1985. 

Notice  is  hereby  given  that  People 
Express  Airlines.  Inc.  ("Applicant")  has 
filed  an  application  under  clause  (ii)  of 
section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939.  as  amended  (the  "1939 
Act"),  for  a  finding  by  the  Securities  and 
Exchange  Commission  (the 
"Commission")  that  the  trusteeships  of 
United  States  Trust  Company  of  New 
York  ("U.S.  Trust")  under  two 
indentures  qualified  under  the  1939  Act 
are  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
U.S.  Trust  from  acting  as  trustee  under 
the  indentures. 
The  application  alleges  that: 
(1)  Applicant  filed  on  June  5, 1985.  a 
Registration  Statement  on  Form  S-3 
covering  the  offering  of  $25,000,000 
principal  amount  of  non-specified 
interest  bearing  Secured  Equipment 
Certificates  Due  1990  (the  "Series  A 
Certificates")  and  $75,000,000  principal 
amount  of  non-specified  interest  bearing 
Secured  Equipment  Certificates  Due 
1995  (the  "Series  B  Certificates").  The 
Series  A  Certificates  and  the  Series  B 
Certificates  were  to  be  issued  pursuant 
to  two  seprate  Secured  Equipment 
Indentures  and  Lease  Agreements,  each 
dated  as  of  June  15, 1985.  between  U.S. 
Trust  and  Applicant  (collectively  the 
"Indentures").  By  pre-effective 
amendment  to  the  Form  S-3  filed  with 
the  Commission  on  June  13, 1985,  the 
Applicant  set  the  annual  interest  rates 
on  the  Series  A  and  Series  B  Certificates 
at  13  V^%  and  14%'..  respectively,  and 
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increased  the  principal  amount  of  the 
Series  B  Certificates  to  $100.000,00a  The 
Registration  Statement  on  Form  S-3  was 
declared  effective  under  the  Securites 
Act  of  1933  and  the  Indentures  were 
qualified  under  the  1939  Act  on  June  13. 
1985. 

(2)  Applicant  believes  that  no  material 
conflict  of  interest  will  result  from  U.S. 
Trust  acting  as  trustee  under  the 
Indentures  since  the  Series  A 
Certificates  and  the  Series  B  Certificates 
are  secured  by  wholly  separate  and 
distinct  collateral  consisting  of 
identified  aircraft.  In  event  that  U.S. 
Trust  should  have  the  occasion  to 
proceed  against  the  security  under  one 
the  Indentures,  such  action  would  not 
affect  the  security,  or  the  use  of  any 
security,  under  the  other  Indenture.  As  a 
result.  Applicant  believes  that  the 
trusteeship  of  U.S.  Trust  under  one  of 
the  Indentures  should  in  no  way  inhibit 
or  discourage  the  actions  of  U.S.  Trust 
under  the  other  Indenture. 

Each  of  the  Indentures  contains  the 
provisions  permitted  by  the  proviso  of 
section  310(b)(1)  of  the  1939  Act  which 
alllow  the  Applicant  to  make  the 
application  under  section  310(b)(l)(ii). 

Applicant  has  waived  (a)  notice  of 
hearing,  (b)  hearing  on  the  issues  raised 
by  this  application  and  (c)  all  rights  to 
specify  procedures  under  Rule  8(b)  of 
the  Commission's  Rules  of  Practice. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  a  public  document  on  file  in  the 
offices  of  the  Commission  at  the  Public 
Reference  Room.  450  5tfa  Street  NW.. 
Judiciary  Plaza,  Washington.  D.C  20549. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
September  4, 1985  request,  in  writing, 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interests,  the 
reasons  for  such  request,  and  the  issues 
of  law  or  fact  raised  by  such  application 
which  he  desires  to  controvert;  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed  to:  Secretary,  Securities  and 
Exchange  Commission,  Washington.  . 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  application  upon  such  terms 
and  conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
public  interest  and  for  the  protection  on 
of  investors,  unless  a  hearing  is  ordered 
by  the  Commission. 


For  the  Commission,  pursuant  to  delegated 
authority,  by  the  Division  of  Corporation 
Finance. 
|ohn  Wheeler, 
Secretary. 

|FR  Doc.  85-19465  Filed  8-14-85:  8:45  am| 
MIXING  COOE  M10-01-M 

[Release  No.lC-14659;  812-61481 

Putnam  Tax-Free  Income  Trust,  et  aL 
Notice  of  Application  for  Exemptive 
Order  Relating  to  Contingent  Deferred 
Sales  Charge 

August  6, 1985. 

Notice  is  hereby  given  that  Putnam 
Tax-Free  Income  Trust  ('Trust"),  One 
Post  Office  Square,  Boston, 
Massachusetts  02109,  an  open-end, 
diversified,  management,  series 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
("Act"),  and  Putnam  Financial  Services, 
Inc.,  its  principal  underwriter 
("Distributor"),  collectively, 
"Applicants"),  filed  an  application  on 
July  3, 1985,  for  an  order  pursuant  to 
section  e(c)  of  the  Act  exempting 
Applicants  from  the  provisions  of 
sections  2(a){32),  2(a)(35),  11(a)  and  22(c) 
of  the  Act  and  Rule  22c-l  thereunder,  to 
the  extent  necessary  to  permit  the 
assessment  (and  waiver  in  certain 
cases)  of  a  contingent  deferred  sales 
charge  ("CDSC")  on  certain  redemptions 
of  Trust  shares.  Applicants  request  that 
the  exemptive  relief  by  applicable  to 
any  future  series  of  the  Trust  and  to  any 
other  registered  investment  companies 
in  the  Putnam  family  of  mutual  funds 
that  may  be  formed  in  the  future  for 
which  the  Distributor  or  one  of  its 
affiliates  serves  as  principal 
underwriter.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  rules  thereunder  for  the  text  of 
the  apphcabie  provisions. 

According  to  the  application,  the  trust 
was  organized  as  a  Massachusetts 
business  trust  in  )une,  1985.  It  is 
managed  by  The  Putnam  Management 
Company  Inc.  ("Manager").  Applicants 
propose  to  offer  Trust  shares  without 
imposition  of  a  sales  load  at  the  time  of 
purchase,  thereby  permitting 
shareholders  to  have  the  benefit  of 
greater  investment  dollars  working  for 
them  from  the  time  of  their  purchase  of 
Trust  shares. 

Applicants  represent  that  the  CDSC 
imposed  upon  redemption  would  not,  in 
the  aggregate,  exceed  five  percent  of  the 
aggregate  purchase  payments  made  by 
the  investor.  The  CDSC  would  generally 
be  imposed  if  an  investor  redeems 


shares  within  six  years  of  purchasing 
them.  However,  no  CDSC  would  be 
imposed  to  the  extent  that  the  shares 
redeemed  (1)  were  purchased  within  six 
years  of  redemption.  (2)  resulted  from 
reinvestment  of  net  investment  income 
or  capital  gain  distributions,  (3)  resulted 
from  an  exchange  of  shares  of  a  Putnam 
fund  with  a  "front-end"  load  for  shares 
of  the  Trust.  (4)  represent  net 
appreciation  in  the  value  of  shares 
purchased  during  the  six  years 
preceding  the  redemption.  Applicants 
state  that  the  CDSC  will  be  waived  on 
redemptions  made  by  a  certain  defined 
class  of  purchasers  comprising  its 
officers  and  trustees  and  employees  of 
certain  affiliated  companies  in 
compliance  with  Rule  22d-l  of  the  Act. 
Applicants  state  that,  in  determining 
whether  a  CDSC  is  applicable,  the  Trust 
will  first  redeem  shares  purchased  more 
than  six  years  before  redemption,  shares 
representing  reinvestment  of  capital 
gains  and  dividends  and  shares 
obtained  through  exchanges.  If  these 
shares  are  insufficient  to  cover  the 
number  of  shares  to  be  redeemed, 
shares  attributable  to  appreciation  of 
shares  purchased  during  the  preceding 
six  years  will  be  redeemed  next.  The 
Trust  will  attribute  such  shares  to  each 
of  the  preceding  six  years  in  proportion 
to  the  appreciation  of  shares  purchased 
in  each  year.  The  amount  of  the  charge 
will  depend  on  the  number  of  years 
since  the  investor  purchased  shares  and 
the  aggregate  cost  of  purchases  in  each 
year.  During  the  first  year  after 
purchase,  the  charge  will  be  five  percent 
of  the  amount  redeemed.  Thereafter,  the 
charge  will  decrease  one  percent 
annually  until  the  expiration  of  six 
years,  at  which  time  no  charge  would  be 
imposed.  AppHcants  state  that  in 
determining  the  amount  of  any 
applicable  CDSC,  the  amount  of  dollars 
redeemed  will  be  charged  against  the 
aggregate  cost  of  shares  purchased  in 
each  year  not  previously  subject  to  a 
charge,  beginning  with  the  oldest. 

The  Trust  proposes  to  finance 
distribution  expenses  pursuant  to  a 
distribution  plan  adopted  under  Rule 
12b-l  under  the  Act.  Under  the 
proposed  distribution  plan,  the  Trust 
will  pay  an  annual  fee  equal  to  one 
percent  of  its  average  daily  net  asset 
value  to  the  Distributor  for  services 
provided  and  expenses  incurred  by  the 
Distributor  in  connection  with  the 
offering  of  the  Trust's  shares.  These 
expenses  include  sales  charges  paid  to 
broker-dealers  at  the  time  of  sale. 

Applicants  state  that  when  a 
shareholder  of  the  Trust  transfers 
shares,  the  transferring  shareholder  will 
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pay  no  CDSC.  The  Trust  proposes  to 
transfer  shares  in  the  following  manner. 
The  Trust  will  compute  the  proportion  of 
shares  being  transferred  to  the  total 
number  of  shares  owned  by  the 
shareholder.  The  Trust  will  then  transfer 
a  proportional  amount  of  share  (i) 
owned  by  the  transferring  shareholder 
for  more  than  six  years  or  acquired 
through  reinvestment  or  transfer  out  of  a 
fund  witk^  "front-end"  sales  load  and 
(ii)  those- purchased  by  the  transferring 
shareholder  in  each  of  the  six  years 
preceding  the  transfer.  When  the 
receiving  shareholder  redeems  the 
transferred  shares,  he  will  be  treated  as 
if  he  acquired  the  transferred  shares  in 
the  same  manner  and  at  the  same  time 
as  the  transferring  shareholder  for 
purposes  of  applying  the  CDSC  to  the 
transferred  shares. 

Applicants  further  state  that  when  a 
shareholder  of  the  Trust  exchanges 
shares  in  one  series  for  shares  in 
another  series  of  the  Trust  or  for  shares 
in  any  future  Putnam  fund  with  a  CDSC. 
or  exchanges  shares  of  any  such  future 
fund  for  shares  of  the  Trust,  the 
shareholder  will  be  able  to  exchange 
such  shares  without  paying  a  CDSC. 
When  the  shareholder  redeems  the 
shares  he  acquired  through  the 
exchange,  he  will  be  treated  as  if  no 
exchange  took  place  for  purposes  of 
applying  the  CDSC  when  the  shares 
acquired  by  the  exchange  are  redeemed. 

The  Applicants  submit  that  the 
proposed  CDSC  is  consistent  with  all 
provisions  of  the  Act.  However,  to  avoid 
any  possibility  that  questions  may  be 
raised  as  to  the  potential  applicability  of 
various  definitional  and  regulatory 
sections  of  the  Act,  the  Applicants 
request  exemption  to  the  extent 
necessary  or  appropriate  from  the 
provisions  of  sections  2(a)(32),  2(a)(35). 
11(a)  and  22(c)  of  the  Act  and  Rule  22c-l 
thereunder. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  August  30,  at  5:30  p.m.  do  so  by 
submitting  a  written  request  setting 
forth  in  the  nature  of  his/her  interest, 
the  reasons  for  the  request  and  the 
specific  issues  of  fact  or  law  that  are 
disputed  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attorney-at-lay.  by  certificate) 
shall  be  filed  with  the  request.  After 
said  date,  an  order  disposing  of  the 
application  will  be  issued  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  its  own  motion. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-19466  Filed  8-14-85;  8:45  amj 
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Shearson  Lehman  Brothers  Capital 
Partners-SS  and  SLB  Investment  Inc; 
Notice  of  Application  for  an  Order  for 
an  Exemption  From  Certain  Provisions 
and  an  Order  Granting  Confidential 
Treatment 

August  7, 1985. 

Notice  is  hereby  given  that  Shearson 
Lehman  Brothers  Capital  Partners-85.  a 
limited  partnership  organized  under  the 
laws  of  the  State  of  New  York 
("Partnership")  55  Water  Street.  New 
York.  New  York  10041.  and  SLB 
Investment  Inc.,  a  Delaware  corporation, 
the  general  partner  of  the  Partnership 
("General  Partner")  (Partnership  and 
General  Partner  collectively. 
"Applicants"),  filed  an  application  on 
February  22, 1985,  and  amendments 
thereto  on  May  1, 1985,  and  June  12, 
1985,  pursuant  to  sections  6(b)  and  6(e) 
of  the  Investment  Company  Act  of  1940 
("Act"),  exempting  Applicants  and  all 
similar  partnerships  offered  to  the  same 
class  of  investors  as  the  limited  partner 
investors  in  the  Partnership  and  entities 
formed  to  serve  a  general  partners 
thereof  ("Subsequent  Partnerships") 
(Subsequent  Partnerships  and  the 
Partnership  collectively,  "Partnerships"), 
from  all  provisions  of  the  Act  and  the 
rules  and  regulations  thereunder  except: 
(1)  Sections  9, 17(a)  and  17(d)  (with 
certain  exceptions),  30  (with  certain 
exceptions),  36  and  37  of  the  Act  and  the 
rules  and  regulations  thereunder 
necessary  to  implement  the  above 
referenced  Sections  of  the  Act.  and  (2) 
all  administrative  and  jurisdictional 
Sections  of  the  Act,  and  the  rules  and 
regulations  thereunder  necessary  to 
enforce  compliance  with  the  terms  of  the 
order  as  granted.  Applicants  also 
request  an  order,  pursuant  to  section 
45(a)  of  the  Act,  granting  confidential 
treatment  for  certain  reports  to  be  filed 
with  the  Commission.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  applicable  statutory 
provisions. 

Applicants  state  that  the  Partnership 
was  organized  on  February  13. 1985,  to 
enable  certain  key  employees  of 


Shearson  Lehman/American  Express 
Inc.  ("Shearson  Lehman"),  an  indirect 
wholly-owned  subsidiary  of  American 
Express  Company  ("American  Express ') 
and  its  affiliates,  to  pool  their 
investment  resources  and  participate  in 
investment  opportunities  which  come  to 
the  attention  of  Shearson  Lehman. 
Applicants  state  their  intention  is  for  the 
General  Partner  to  ser\e  as  general 
partner  for  the  Subsequent  Partnerships, 
and  that  the  Partnerships  are  expected 
to  contain  substantially  identical  limited 
partnership  agreements  ("Agreements"). 
Applicants  may  create  one  or  more 
separate,  direct  or  indirect,  wholly- 
ownerd  subsidiaries  of  Shearson 
Lehman  or  one  of  its  affiliates  to  serve 
as  general  partner  to  one  or  more  of  the 
Subsequent  Partnerships.  Any  such 
entities  will  be  subject  to  each  relevant 
reference  to  the  General  Partner  made 
herein. 

The  Partnerships  are  expected  to 
operate  as  non-diversified,  closed-end. 
management  investment  companies.  The 
investment  objectives  and  policies  of  the 
Partnerships  may  very,  and  Applicants 
state  that  the  specific  investment 
objectives  for  a  particular  Partnership 
will  be  set  forth  in  a  private  placement 
memorandum  provided  to  selected, 
eligible  employees  in  connection  with  an 
investment  in  the  Partnerships. 

Applicants  represent  that  units  in  the 
Partnerships  ("Units")  will  be  offered 
only  to  certain  senior  officers  and 
employees  of  Shearson  Lehman  and 
certain  upper  level  officers  of  Shearson 
Lehman  affiliates  ("Eligible  Employees") 
who  must  (1)  qualify  as  an  "accredited 
investor"  under  Rule  501(a)(7)  of 
Regulation  D  under  the  Securities  Act  of 
1933  ("Securities  Act")  and.  (2)  have  had 
a  minimum  reportable  income  from 
employment  in  excess  of  $100,000  in  the 
calendar  year.  Eligible  Employees  will 
be  experienced  professionals  in  the 
investment,  banldng.  securities, 
commodities  or  insurance  businesses,  or 
in  administration  or  operation  activities 
related  to  the  various  businesses 
engaged  in  by  American  Express  and  its 
subsidiaries.  Units  representing  capital 
contributions  of  $1,000  each  will  be 
offered  to  Eligible  Employees  without 
fee  by  the  Partnerships  in  reliance  upon 
the  exemption  from  registration 
provision  of  section  4(2)  of  the  Securities 
Act.  A  committee  of  the  Board  of 
Directors  of  Shearson  Lehman/ 
American  Express  Holdings.  Inc., 
Shearson  Lehman's  immediate  parent, 
will  determine  the  number  of  Units  each 
Eligible  Employee  may  be  permitted  to 
purchase.  The  purchase  price  may  be 
payable  either  in  cash  upon 
commencement  of  the  Partnership's 
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operations  or  in  installments  as 
delennjned  by  the  General  Partner. 
Applicants  reserve  the  right  not  to  sell 
Units  in  the  event  a  speciHed  number  of 
Units  are  not  sold. 

Transferability  of  Units  by  limited 
partners.  Applicants  state,  is  prohibited 
unless  the  General  Partner  consents 
thereto,  and  then  only  to  a  member  of 
the  limited  partner's  immediate  family. 
Units  will  not  generally  be  redeemable; 
however,  the  Agreements  may  provide 
that  the  General  Partner  may  or  must 
repurchase  Units  under  certain 
circumstances  for  a  price  determined 
based  on  the  duration  of  Unit 
ownership. 

Applicants  state  that  management  of 
the  Partnerships  will  be  exclusively 
invested  in  the  General  Partner  which 
will  be  responsible  for  all  investment 
decisions.  No  compensation  will  be  paid 
to  the  General  Partner  for  its  services 
other  than  reimbursement  for 
reasonable  and  necessary  out-of-pocket 
expenses  incurred  during  the  course  of 
conducting  the  Partnership  business  and 
any  interest  from  loans  the  General 
Partner  makes  to  the  Partnerships. 
Applicants  have  undertaken  to 
contribute  capital  to  the  Initial 
Partnership  in  an  amount  equal  to  five 
times  the  aggregate  capital  contributed 
by  limited  partners,  and  that  Applicants 
recognize  that  the  General  Partner  will 
be  obligated  to  make  contributions  to 
Subsequent  Partnerships  in 
substantially  similar  amounts.  The 
General  Partner  will  be  entitled  to  a 
cumulative  return  on  the  unretumed 
portion  of  its  capital  contribution, 
compounded  semiannually  and 
allocable  annually  ("Fixed  Return").  The 
Fixed  Return  will  be  determined  at  the 
time  the  General  Partner  makes  a 
capital  contribution  to  the  Partnership 
based  upon  all  relevant  facts  and 
circumstances.  The  Fixed  Return  will  be 
calculated  with  reference  to  the  rate 
imposed  in  connection  with  certain 
loans  under  Section  7872  of  the  Internal 
Revenue  Code  of  1954,  as  amended. 
Applicants  state  the  Fixed  Return  is  a 
form  of  compensation  to  the  General 
Partner  for  its  disproportionate  capital 
contribution.  Applicants  further  state 
that  the  General  Partner  will  be 
capitalized  so  as  to  satisfy  Internal 
Revenue  Service  guidelines  with  respect 
to  tax  classification  of  partnerships. 

Applicants  state  that  Shearson 
Lehman  and  its  affiliates  may  receive 
compensation  from  companies  in  which 
Shearson  Lehman  and  the  Partnerships 
invest.  These  amounts  will  be  paid  by 
the  portfolio  companies  and  not  the 
Partnerships.  Shearson  Lehman  may 
also  make  loans  to  the  Partnerships  and. 


in  consideration  therefor,  will  be 
entitled  to  receive  out-of-pocket 
expenses  incurred  as  well  as  interest  on 
the  loan  at  the  prime  rate  as  charged 
from  time  to  time  by  a  major  money 
center  bank. 

The  Partnerships  may  invest  in 
opportunities  offered  to  or  by,  or  that 
come  to  the  attention  of,  Shearson 
Lehman  and  its  affiliates,  including 
opportunities  in  which  Shearson 
Lehman  and  its  affiliates  may  invest  for 
their  own  respective  accounts.  The 
Partnership  may  also  sell  securities 
positions  to  Shearson  Lehman. 

The  General  Partner  will  have 
discretion  on  distributing  cash  and 
proceeds  from  a  Partnership's 
investments  to  the  limited  partners.  The 
General  Partner  expects  that  its  policy 
with  respect  to  the  Partnerships  will  be 
to  distribute  the  proceeds  of  long-term 
investments  upon  the  disposition 
thereof,  and  to  determine,  on  a 
transaction  by  transaction  basis, 
whether  to  distribute  or  reinvest  the 
proceeds  of  short-term  investments. 

Profits  and  losses  of  the  Partnerships 
will  be  distributed  and  determined  in 
accordance  with  the  Agreements;  aside 
from  distributions  made  first  to  the 
General  Partner  pursuant  to  the  Fixed 
Return  and  to  limited  partners  to  pay 
taxes  on  allocation  of  Partnerships 
items,  thereafter  the  General  Partner, 
until  its  capital  contribution  is  returned, 
will  receive  10%  of  Partnership  profits 
and  losses  and  limited  partners  will 
receive  90%  of  Partnership  profits  and 
losses,  except  that  the  General  Partner 
will  remain  liable  for  losses  exceeding 
Partnership  assets. 

Applicants  state  that  fimited  partners 
will  receive  annual  reports  regarding  the 
Partnerships,  audited  by  certified  public 
accountants,  that  disclose  any 
outstanding  debts  of  the  Partnerships.  A 
report  will  also  be  sent  to  limited 
partners  as  soon  as  practicable  at  the 
end  of  the  Partnerships'  tax  years 
setting  forth  distributive  shares  of 
income,  gains,  losses,  credits  and  other 
items  for  federal  income  tax  purposes 
resulting  from  Partnership  operations 
during  the  year.  Partnerships  will  have  a 
scheduled  term  of  25  years  unless 
dissolved  upon  the  occurrence  of  certain 
events  set  forth  in  the  Agreements.  On 
the  basis  of  the  foregoing,  and  for  other 
reasons  set  forth  in  the  application,  it  is 
submitted  that  the  requested  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

An  exemption  from  section  17(a)  is 
requested  to  the  extent  necessary  to 


permit  the  Partnerships  to  engage  in 
certain  transactions  as  principal  with 
Shearson  Lehman  or  its  affiliates.  The 
exemption  is  requested  to  permit  the 
Partnership  (a)  to  purchase  from 
Shearson  Lehman  or  its  affiliates 
securities  or  interests  in  properties 
previously  acquired  for  the  account  of 
Shearson  Lehman  or  its  affiliates;  (b)  to 
sell  to  Shearson  Lehman  or  its  affiliates 
its  securities  or  interests  in  properties 
previously  acquired  by  the  Partnerships; 
(c)  to  invest  in  other  investment 
vehicles,  including  partnerships,  offered, 
sponsored  or  managed  by  Shearson 
Lehman  or  its  affiliates  ("SL 
Investments")  or  to  purchase  securities 
from  an  SL  Investment;  (d)  to  purchase 
interests  in  persons  of  which  Shearson 
Lehman  or  its  affiliates  owns  5%  or  more 
of  the  outstanding  voting  securities,  or 
that  are  otherwise  affiliated  with  the 
Partnerships;  (e)  to  purchase  securities 
that  are  underwritten  by  Shearson  at 
Lehman  or  its  affiliates  unless  such 
purchase  is  on  terms  at  least  as 
favorable  as  those  offered  to  persons 
other  than  affiliated  persons  of  Shearson 
Lehman;  (f)  to  participate  as  a  selling 
shareholder  in  a  public  offering  that  is 
underwritten  by  Shearson  Lehman  or  an 
affiliate  or  as  a  member  of  a  selling 
group;  (g)  to  invest  in  money  market 
funds  managed  or  underwritten  by 
Shearson  Lehman  or  its  affiliates;  (h)  to 
purchase  short-term  instruments  from, 
or  sell  to,  Shearson  Lehman  or  its 
affiliates  at  market  value,  and  (i)  to 
enter  into  repurchase  transactions  with 
Shearson  Lehman  pending  investment 
by  a  Partnership. 

Applicants  represent  that  the 
Partnerships  will  not  purchase 
investments  from  Shearson  Lehman  or 
its  affiliates  unless  they  were  designated 
for  future  sale  to  a  Partnership  at  the 
time  of  acquisition  by  Shearson  Lehman. 
Applicants  further  state  that  the 
Partnerships  will  not  pay  any  fees  in 
connection  with  the  purchase  of  short- 
term  instruments  from  Shearson  Lehman 
or  its  affiliates,  and  that  Partnership 
funds  invested  in  Shearson  Lehman 
managed  money  market  funds  will  be 
subject  to  those  fees  charged  to  and 
paid  by  persons  unaffiliated  with 
Shearson  Lehman. 

Applicants  submit  that  the  requested 
exemption  under  Section  17  of  the  Act  is 
to  assure  that  the  Participants  are  able 
to  invest  in  attractive  companies  or 
properties  in  which  Shearson  Lehman 
has  an  interest.  Because  Shearson 
Lehman's  purpose  is  to  reward  existing 
employees  and  to  attract  highly 
qualified  personnel,  Applicants  contend 
that  such  investments  will  not 
disadvantage  the  Partnerships. 
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Applicants  also  note  the  community  of 
interest  between  the  Partnerships  and 
the  General  Partner,  and  that  the 
General  Partner  is  making  a 
significantly  larger  capital  contribution 
to  the  capital  of  the  Partnerships. 
Applicants  therefore  maintain  that  the 
General  Partner  will  always  have  a 
strong  economic  disincentive  to  engage 
in  transactions  to  the  detriment  of  the 
Partnerships. 

Each  transaction  pursuant  to  the 
section  17(a)  exemption.  Applicants 
state,  will  be  effected  only  upon  a 
determination  by  the  Board  of  Directors 
of  the  General  Partner  that  the  terms  of 
the  transaction  are  reasonable  and  fair 
and  do  not  involve  overreaching  of  the 
Partnership  or  its  limited  partners  on  the 
part  of  any  person  concerned. 
Applicants  also  acknowledge  that  any 
transactions  subject  to  section  17(a)  for 
which  exemption  hag  not  teen  granted 
will  require  specific  Commission 
approval. 

Applicants  also  request  an  order  for 
exemption  from  section  17(d)  of  the  Act 
to  the  extent  necessary  to  permit  a 
Partnership  to  make  an  investment  in 
which  Shearson  Lehman,  a  Shearson 
Lehman  affiliate,  or  any  officer,  director 
or  employee  of  the  General  Partner 
("General  Partner  Employee")  is  a 
participant  of  plans  concurrently  or 
otherwise  directly  or  indirectly  to 
become  a  participant.  The  exemption  is 
requested  to  permit  one  or  more 
Partnerships  to  invest  (a)  in  a  company, 
partnership  or  investment  vehicle 
offered,  sponsored  or  managed  by 
Shearson  Lehman  or  a  Shearson  Lehman 
affiliate  (1)  in  which  Shearson  Lehman 
or  a  Shearman  Lehman  affiliate  or  a 
General  Partner  Employee  ("Co- 
Investors")  is  a  participant  or  plans  to 
become  a  participant,  or  (2)  with  respect 
to  which  a  Shearson  Lehman  or  a 
Shearson  Lehman  affiliate  is  entitled  to 
receive  placement  fees,  brokerage 
commissions  or  other  economic  benefits; 
(b)  in  an  SL  Investment,  or  (c)  in  one  or 
more  Partnerships  in  which  an  SL 
Investment  is  a  participant  or  plans  to 
become  a  participant,  including 
instances  in  which  Shearson  Lehman  or 
a  Shearson  Lehman  affiliate  or  one  or 
more  General  Partner  Employees  has  a 
partnership  interest  or  other  interest  in, 
or  has  some  compensation  arrangement 
with  the  SLV.  Applicants  represent  that 
such  concurrent  investments  by  a 
Partnership  will  be  made  on  the  same 
basis  as  other  persons. 

Applicants  expressly  condition  any 
order  under  section  17(d)  upon  the  terms 
that  the  (1)  General  Partner  invests  at 
least  (a)  at  any  time  prior  to  the  date  in 
which  the  General  Partner  has  received 


as  a  distribution,  in  cash  or  kind,  an 
amount  equal  to  seventy-five  percent  of 
its  capital  contribution  plus  the  Fixed 
Return  ("Distribution  Date")  an  amount 
equal  to  the  amount  invested  by  the 
Partnership,  or  (b)  at  any  time  on  or 
after  the  Distribution  Date,  an  amount 
equal  to  three  times  the  amount  invested 
by  the  Partnership  ("Required 
Investment"),  and  (2)  the  General 
Partner  obtains  from  the  Co-Investor  an 
undertaking  to  (a)  maintain  its 
investment  in  an  amount  equal  to  the 
Required  Investment,  (b)  to  give  the 
General  Partner  sufficient,  but  not  less 
than  one  day's  notice  of  its  intent  to 
dispose  of  its  investment,  and  (c)  to 
refrain  from  any  disposition  unless  the 
Partnership  has  the  opportunity  to 
dispose  of  its  investment  prior  to  or 
concurrendy  with,  and  on  the  same 
terms  as,  the  Co-Investor. 

Applicants  state  that  for  purposes  of 
comparing  the  amount  of  a  Co-Investor's 
investment  with  that  of  the  Partnership, 
a  portion  of  the  General  Partner's 
contribution  to  the  capital  of  the 
Partnership  may  be  added  to  the  amount 
invested  directly  by  the  Co-Investor. 
The  portion  that  may  be  added  will  be 
an  amount  equal  to  the  product  after  an 
unreturned  balance  of  the  General 
Partner's  capital  contribution  to  the 
Partnership  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  aggregate 
amount  invested  by  the  Partnership  in  a 
joint  investment  and  the  denominator  of 
which  is  the  aggregate  of  all  Partnership 
investments.  In  any  case,  a  joint 
investment  may  be  made  when  the 
amount  of  the  Co-Investor's  investment 
is  less  than  the  Required  Investment 
provided  that  (1)  all  joint  investments  by 
the  Patnership,  including  any 
investments  by  a  Co-Investor  in  an 
amount  less  than  the  Required 
Investment,  will  in  the  aggregate  satisfy 
the  undertaking  that  the  amount 
invested  by  a  Co-Investor  will  be  at 
least  equal  to  the  Required  Investment, 
(2)  the  Partnership  will  be  premitted  by 
the  Co-Investor  to  determine  what 
portion  of  the  available  investment  the 
Partnership  desires  to  purchase  so  that 
the  Partnership  would  not  be  limited  in 
its  investment  with  respect  to  the  Co- 
Investor;  and  (3)  the  Cc-Investor 
undertakes  to  the  Partnership  that  it  will 
abide  by  the  determination  of  the 
Partnership  as  to  (a)  disposition  of  the 
joint  investment,  of  (b)  exercise  of  any 
right  to  vote  incident  to  the  Joint 
Investment. 

Applicants  undertake,  as  a  condition 
to  the  requested  exemption,  that  the 
General  Partner's  officers  and  directors 
will  review  each  joint  investment  and 
will  make  a  determination  that  the 


investment  by  the  Co-Investor  will  i.ot 
disadvantage  a  Partnership  in  its 
investment,  maintaining  its  position  or 
in  its  disposition.  Applicants  also  agree 
to  make  available  for  inspection  by  the 
Commission  and  limited  partners  the 
minutes  of  the  meetings  of  the  Boards  of 
Directors  of  the  General  Partner, 
including  the  policies  adopted  by  the 
General  Partner  for  investment 
evaluation.  Applicants  acknowledge 
that  any  transactions  for  which 
exemption  has  not  been  granted  will 
require  approval  by  the  Commission. 
Applicants  further  acknowledge  that  the 
General  Partner  is  subject  to,  and  will 
comply  with  the  provisions  of  section  36 
of  the  Act;  and  the  recordkeeping 
requirements  contained  in  section 
57(f)(3).  and  57(h)  of  the  AcL 

Applicants  contend  that  the  requested 
exemption  is  consistent  with  the  Act's 
objectives  and  that  the  Partnership's 
participation  in  joint  investments  will  be 
on  a  basis  no  different  or  less 
advantageous  than  that  of  SL  Affiliates. 
Applicants  concede  that  the  General 
Partner  will  be  allocated  an  amount 
equal  to  its  capital  contribution  prior  to 
any  allocation  of  profits  to  the  limited 
partners.  However,  Applicants  assert 
that  the  General  Partner  will  continue  to 
have  a  strong  economic  disincentive  to 
permit  the  Partnership  to  engage  in 
unfavorable  Joint  Transactions  because 
it  will  continue  to  share  in  the 
Patnership  profits  and  will  remain  liable 
for  the  extent  Partnership  losses 
exceeds  its  assets.  Applicants  further 
submit  that  Co-Investors  will  at  a 
minimum  invest  an  amount  equal  to  the 
Required  Investment,  thereby  assuring 
the  Partnership's  participation  is  on  a 
basis  no  less  advantageous  or  different 
than  that  of  the  Co-Investor. 

Applicants  also  request  an  order  for 
exemption  from  sections  30(a).  (b).  (c). 
and  (d)  to  the  extent  necessary  to 
exempt  the  Partnerships  from  filing 
periodic  reports  with  the  Commission, 
but  in  Ueu  thereof  will:  (1)  provide 
limited  partners  with  the  reports 
required  under  the  terms  of  their 
respective  Agreements,  (2)  file  with  the 
Commission,  within  120  days  after  a 
Partnership's  fiscal  year  end,  a  copy  of 
the  report  sent  to  the  limited  partners 
pursuant  to  the  Agreement,  and  f3)  to 
file  semi-annual  reports  on  Form  N-SAR 
with  the  Commission  and  to  send  copies 
thereof  or  limited  partners.  Apphcants 
contend  limited  partners  will  thus 
receive  the  equivalent  benefits  that 
section  30  provides,  and  that  granting 
the  relief  requested  would  be  consistent 
with  the  protection  of  investors  and  the 
policies  fairly  intended  by  the  act. 
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Applicants  further  request  that  any 
Tilings  made  under  section  30  be 
afforded  confidential  treatment  under 
section  45(a)  of  the  Act.  Such 
confidential  treatment  is  requested  on 
the  basis  that  the  investments  made  by 
the  Partnerships  are  not  generally 
available  to  the  public,  and  that  if  the 
investments  were  made  known  to  the 
public,  unwarranted  or  incorrect 
impressions  or  expectations  among 
investors  could  result. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  August  27, 1985.  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
foith  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
afforney-at-law,  by  certificate]  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler. 
Secretary. 

|FR  Doc  85-19467  Filed  8-14-85:  8:45  am] 
BtUJNG  CODE  W10-01-M 


(Release  No.  IC-14668;  812-6126] 

Shearson  Lehman  Special  Portfolios; 
Application  for  Order  Permitting 
Assessment  (and  Waiver)  of  a 
Contingent  Deferred  Sales  Load  and 
Permitting  Offer  of  Exchange 

August  9. 1985. 

Notice  is  hereby  given  that  Shearson 
Lehman  Special  Portfolios  ("Applicant"). 
Two  World  Trade  Center.  New  York. 
NY  10048,  filed  an  application 
("Application")  on  May  29, 1985,  and  an 
amendment  thereto  on  July  26, 1985.  for 
an  order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  (1)  exempting 
Applicant  from  the  provisions  of 
sections  2(a)(32).  2(a)(35).  22(c)  and  22(d) 
of  the  Act  and  Rules  22c-l  and  22d-l 
under  the  Act  of  the  extent  necessary  to 
permit  Applicant  to  assess  a  contingent 
deferred  sales  charge  on  redemptions  of 
its  initial  and  future  series  of  shares, 
and  to  permit  Applicant  under  certain 
circumstances  to  waive  or  apply  credits 
against  the  contingent  deferred  sales 


charge,  and  (2)  exempting  Applicant 
from  the  provisions  of  section  11(a)  of 
the  Act  to  permit  Applicant  to  offer  to 
exchange  shares  of  each  of  Applicant's 
series  for  shares  of  any  other  of 
Applicant's  series  on  the  basis  of 
relative  net  asset  values  per  share  of  the 
series  at  the  time  of  the  exchange, 
subject  to  a  $5.00  service  charge  on  each 
exchange.  All  interested  persons  are 
referred  to  the  Application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  the  rules  thereunder  for  the  text 
of  the  applicable  statutory  provisions. 

According  to  the  Application, 
Applicant  is  an  open-end.  diversified, 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  the  Commonwealth  of 
Massachusetts  on  March  12, 1985. 
Applicant  states  that  it  is  a  series 
company  currently  composed  of  three 
series-the  Option  Income  Portfolio,  the 
Tax-Exempt  Income  Portfolio  and  the 
Intermediate  Term  Government 
Securities  Portfolio  (collectively  the 
"Portfolios").  Applicant  states  further 
that  shares  of  all  of  the  Portfolios  are 
distributed  by  Shearson  Lehman 
Brothers  Inc.  ("Shearson  Lehman"),  and 
affiliates  of  Shearson  Lehman  serve  as 
the  investment  advisers  to  the  various 
Portfolios.  According  to  the  Application. 
The  Boston  Company  Advisors.  Inc. 
("Boston  Advisors"),  an  indirect  wholly- 
owned  subsidiary  of  Shearson  Lehman, 
serves  as  the  investment  adviser  of  the 
Option  Income  Portfolio,  and  Bernstein- 
Macaulay,  Inc.,  a  wholly-owned 
subsidiary  of  Shearson  Lehman,  serves 
as  the  investment  adviser  of  the 
Intermediate  Term  Government 
Securities  Portfolio.  The  application 
states  that  the  investment  adviser  of  the 
Tax-Exempt  Income  Portfolio  is 
Shearson  Asset  Management.  Inc.,  a 
wholly-owned  subsidiary  of  Shearson 
Lehman.  The  Application  also  states 
that  Boston  Advisors,  in  addition  to  its 
role  as  sub-investment  adviser  for  the 
Tax-Exempt  Income  Portfolio  and  the 
Intermediate  Term  Government 
Securities  Portfolio  and  as  the 
administrator  for  each  of  the  Portfolios. 

According  to  the  Application, 
Applicant  Proposes  to  (1)  offer  shares  of 
each  Portfolio  subject  to  a  contingent 
deferred  sales  charge,  (2)  institute  a  plan 
of  distribution  in  accordance  with  Rule 
12b-l  under  the  Act  and  (3)  provide 
Applicant's  shareholders  with  the  right 
to  exchange  shares  of  one  Portfolio  for 
shares  of  another  Portfolio. 

Under  Applicant's  proposal,  shares  of 
each  of  the  Portfolios  would  be  offered 
and  sold  without  the  deduction  of  a 
sales  load  at  the  time  of  the  purchase. 


Applicant  represents  that  certain 
redemption  of  shares  of  the  Portfolios, 
however,  would  be  subject  to  a 
contingent  deferred  sales  charge,  (the 
"Charge").  Applicant  states  that  the 
proceeds  of  the  Charge  would  be  paid  to 
Shearson  Lehman  and  would  be  used  by 
Shearson  Lehman  in  whole  or  in  part  to 
defray  costs  incurred  in  connection  with 
the  sale  of  Applicant's  shares,  including 
payments  of  sales  commissions  to 
Shearson  Lehman  Financial  Consultants 
on  the  sale  of  those  shares. 

According  to  the  Application,  the 
Charge  would  be  imposed  on  a 
redemption  of  shares  of  any  Portfolio 
that  causes  the  current  value  of  the 
shares  of  the  Portfolio  held  by  a 
shareholder  to  fall  below  the  total  dollar 
amount  of  payments  for  the  purchase  of 
shares  of  the  Portfolio  made  by  the 
shareholder  during  the  preceding  five 
years.  The  Application  states  that  no 
Charge  would  be  imposed  to  the  extent 
that  the  net  asset  value  of  the  shares 
redeemed  by  a  shareholder  does  not 
exceed  (1)  the  current  net  asset  value  of 
shares  of  the  Portfolio  purchased  more 
than  five  years  prior  to  the  redemption 
("Old  Shares  Value"),  plus  (2)  the 
current  net  asset  value  of  shares  of  the 
Portfolio  purchased  through 
reinvestment  of  dividends  or  capital 
gains  distributions  ("Reinvestment 
Shares  Value"),  plus  (3)  increases  in  the 
net  asset  value  of  the  shares  of  the 
Portfolio  above  purchase  payments 
made  during  the  preceding  five  years 
("Appreciation  Value"). 

The  Application  states  that,  in 
effecting  a  particular  redemption  request 
of  shares  of  a  Portfolio  made  by  a 
shareholder.  Applicant  would  first 
redeem  an  amount  that  represents 
Appreciation  Value.  It  the  amount  of  the 
requested  redemption  exceed 
Appreciation  Value,  Applicant  would 
next  redeem  an  amount  that  represents 
Reinvestment  Shares  Value.  If  the 
amount  of  the  redemption  exceeded 
Appreciation  Value  and  Reinvestment 
shares  Value,  Applicant  would  then 
redeem  an  amount  that  represents  Old 
Shares  Value.  The  amount  by  which  a 
redemption  exceeds  the  total  of 
Appreciation  Value,  Reinvestment 
Shares  Value  and  Old  Shares  Value 
would  be  subject  to  the  Charge. 

Applicant  represents  that  the  amount 
of  the  Charge  would  depend  on  the 
number  of  years  that  have  elapsed  since 
the  shareholder  made  the  purchase 
payment  from  which  an  amount  is  being 
redeemed.  Such  charge  would  be  5%  in 
the  first  year  and  decrease  by  1%  per 
year.  Applicant  also  states  that  the 
amount  of  the  Charge  (if  any)  would  be  . 
calculated  by  first  determining  the  date 
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on  which  the  purchase  that  is  the  source 
of  the  redemption  was  made,  and  then 
applying  the  appropriate  percentage  to 
the  amount  of  the  redemption  subject  to 
the  Charge.  All  purchase  payments  for 
shares  of  a  Portfolio  made  by  a 
shareholder  during  a  particular 
Shearson  Lehman  statement  month  will 
be  aggregated  and  deemed  to  have  been 
made  on  the  last  day  of  the  preceding 
Shearson  Lehman  statement  month  for 
purposes  of  determining  the  number  of 
years  that  have  elapsed  since  the 
purchase  payments  were  made. 

Applicant  states  that,  in  determining 
whether  a  Charge  is  payable  and,"  if  so, 
the  percentage  Charge  that  is  applicable. 
Applicant  will  assume  that  the  purchase 
payment  for  shares  of  a  Portfolio  from 
which  a  redemption  is  made  is  the 
earliest  purchase  payment  from  which  a 
full  redemption  has  not  already  been 
effected.  In  addition.  Applicant  will 
assess  no  Charge  on  exchanges  of 
shares  between  Portfolio.  Moreover, 
when  shares  of  one  Portfolio  are 
exchanged  for  shares  of  another 
Portfolio,  the  purchase  date  for  the 
shares  of  the  Portfolio  exchanged  into, 
will  be  assumed  by  Applicant  to  be  the 
date  on  which  the  shares  were 
purchased  in  the  Portfolio  from  which 
the  exchange  was  made. 

Under  Applicant's  proposal,  the 
Charge  would  be  waived  on  the 
following  redemptions:  (1)  Any  partial  or 
total  redemption  of  shares  of  a 
shareholder  who  dies  or  becomes 
disabled,  so  long  as  the  redemption  is 
requested  within  one  year  of  death  or 
initial  determination  of  disabiHty;  (2) 
any  partial  or  complete  redemption  in 
connection  with  certain  distributions 
form  Individual  Retirement  Accounts 
("IRA's")  or  other  qualified  retirement 
plans;  (3)  redemptions  effected  pursuant 
to  Applicant's  automatic  cash 
withdrawal  plan,  under  which  a 
shareholder  who  owns  shares  of  a 
Portfolio  with  a  value  in  excess  of 
$10,000  may  elect  to  receive  periodic 
cash  payments  of  at  least  $50  monthly; 
(4)  redemptions  effected  pursuant  to 
Applicant's  right  to  liquidate  a 
shareholder's  account  if  the  aggregate 
net  asset  value  of  the  shares  held  in  the 
account  is  less  than  $250;  (5) 
redemptions  effected  by  (i)  employees  of 
American  Express  and  its  subsidiaries, 
(ii)  IRA's,  Keogh  plans  and  employee 
benefit  plans  for  those  employees,  and 
(iii)  spouses  and  minor  children  of  those 
employees,  so  long  as  orders  for 
Applicant's  shares  on  behalf  of  the 
spouses  and  children  are  placed  by  the 
employees;  (6)  redemptions  effected  by 
accounts  managed  by  investment 
advisory  subsidiaries  of  American 


Express  registered  under  the  Investment 
Advisers  Act  of  1940;  (7)  redemptions 
effected  by  directors  or  trustees  of  any 
investment  company  for  which  Shearson 
Lehman  serves  as  distributor  and  (8) 
redemptions  effected  by  an  investment 
company  registered  under  the  Act  in 
connection  with  the  combination  of  the 
investment  company  with  Applicant  by 
merger,  acquisition  of  assets  or  by  any 
other  transaction.  Applicant  also 
proposes  to  institute  a  one-time  only 
reinvestment  privilege  under  which  a 
shareholder  who  redeems  shares  subject 
to  the  Charge  and  reinvests  the  proceeds 
of  the  redemption  within  30  days  of  the 
redemption  would  receive  a  credit 
against  the  amount  of  the  Charge  paid. 
Applicant  represents  that  the  percentage 
of  the  Charge  credited  to  the 
shareholder  would  be  the  same  as  the 
percentage  of  the  redemption  proceeds 
that  are  reinvested. 

Applicant  proposes  to  finance  its 
distribution  expenses  pursuant  to  a  plan 
(the  "Plan")  adopted  pursuant  to  Rule 
12b-l  under  the  Act.  Applicant  states 
that,  under  the  Plan,  Applicant  will  pay 
an  annual  fee  of  .75  percent  to  Shearson 
Lehman  for  expenses  incurred  in 
connection  with  the  offering  of 
Applicant's  shares. 

Applicant  proposes  to  offer  to 
exchange  shares  of  each  Portfolio  for 
shares  of  any  other  Portfolio  at  their 
relative  net  asset  values.  According  to 
Applicant,  a  $5.00  service  fee,  however, 
which  will  be  paid  to  Shearson  Lehman, 
will  be  deducted  on  each  exchange. 
Applicant  points  out  that  the  $5.00 
service  charge  is  merely  an 
administrative  fee  that  will  be  paid  by  a 
shareholder  to  defray  the  expense  of 
facilitating  the  exchange.  The  imposition 
of  the  service  fee.  Applicant  contends, 
does  not  affect  the  basis  on  which 
exchanges  between  Portfobos  will  be 
made.  Each  exchange,  Applicant 
submits,  will  be  undertaken  on  the  basis 
of  the  relative  net  asset  values  of  the 
Portfolios  involved  and.  for  that  reason, 
should  be  viewed  as  being  consistent 
with  the  requirements  of  section  11(a). 

Applicant  submits  that  its  proposal  is 
consistent  with  the  policies  underlying 
the  Act.  Nonetheless,  to  avoid  any 
possibility  that  questions  may  be  raised 
as  to  the  various  definitional  and 
regulatory  sections  of  the  Act,  Applicant 
seeks  an  exemption  to  the  extent 
necessary  or  appropriate  from  the 
provisions  of  section  2(a)(32),  2(a)35), 
11(a),  and  22(c)  of  the  Act  and  Rules 
22C-1  and  22d-l. 

Applicant  believes  that  the  Charge 
and  the  exchange  privilege  are  fair  and 
in  the  best  interests  of  Applicant's 
shareholders  for  a  number  of  reasons. 


Applicant  submits  that  the  operation  of 
the  Charge  will  enable  Applicants 
shareholders  to  have  the  advantage  of 
greater  investment  dollars  working  for 
them  from  the  time  of  their  purchase  of 
Applicant's  shares  than  would  be  the 
case  if  Applicant's  shares  were  sold 
subject  to  a  traditional  front-end  sales 
load.  Applicant  asserts  further  that  the 
Charge  is  fair  to  shareholders  because  if 
applies  only  to  redemptions  of  amounts 
representing  purchase  payments  for 
shares  of  the  Portfolios  and  does  not 
apply  to  either  increases  in  the  value  of 
a  shareholders  account  through  capital 
appreciation  or  to  increases 
representing  reinvestment  of 
distributions. 

Applicant  contends  that  certain  of  the 
waivers  from  the  Charge  are  justiHed  on 
basic  considerations  of  fairness  to 
shareholders.  AppHcant  submits,  for 
example,  that  its  waiving  the  Charge  in 
the  extraordinary  circumstances  of 
death  or  tota]  disability  of  a  shareholder 
is  inherently  fair  to  shareholders. 
Waiving  the  charge  on  an  involuntary 
redemption  effected  pursuant  to 
Applicant's  right  to  liquidate 
shareholder  accounts  of  an  aggregate 
net  asset  value  less  than  $250  is  also 
justiFied,  Applicant  believes,  on  basic 
considerations  of  fairness,  because  to 
impose  a  charge  for  an  involuntary 
redemption  would  be  equivalent  to  the 
imposition  of  a  penalty  upon  a 
shareholder.  Applicant  submits  that  its 
proposed  waiver  on  redemptions 
effected  pursuant  to  Applicant's 
automatic  cash  withdrawal  plan  is  fair, 
because  it  will  enable  Applicant's 
shareholders  to  receive  the  full  benefit 
of  that  plan. 

Applicant  beUeves  that  its  proposed 
waiver  of  the  Charge  on  redemptions  in 
connection  with  certain  distributions 
from  IRA's  or  other  qualified  retirement 
plans  is  appropriate  for  public  policy 
reasons.  Waiving  the  Charge  on  certain 
distributions  from  qualified  retirement 
plans,  Apphcant  submits,  is  fully 
consistent  with  the  Code's  provisions 
granting  favored  tax  treatment  to 
accumulations  under  those  plans  and 
imposing  additional  taxes  on  early 
distributions  from  IRA's  and  other  plans. 

A  number  of  the  proposed  waivers 
from  the  Charge,  Applicant  believes,  are 
appropriate  because  they  involve  the 
redemption  of  shares  sold  at  little  or  no 
selling  expense  to  Shearson  Lehman. 
Included  in  this  group  of  waivers. 
Applicant  states,  are  those  on  (1) 
redemptions  effected  by  accounts 
managed  by  registered  investment 
advisory  subsidiaries  of  American 
Express,  (2)  redemptions  by  employees 
of  American  Express  and  its 
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subsidiaries  and  individuals  and  plans 
related  to  those  employees,  (3) 
redemptions  effected  by  directors  or 
trustees  of  any  investment  company  for 
which  Shearson  Lehman  serves  as 
distributor,  and  (4)  redemptions  effected 
by  a  registered  investment  company  in 
connection  with  the  combination  of  the 
investment  company  with  AppUcant. 

Applicant  submits  that,  like  its 
proposed  waivers  of  the  Charge,  its 
proposed  one-time  only  credit  of  all  or  a 
portion  of  the  Charge  applicable  to  a 
shareholder  who  redeems  shares  subject 
to  the  Charge  and  reinvests  the  proceeds 
of  the  redemption  within  30  days  of  the 
redemption  is  in  the  interests  of 
shareholders.  Applicant  notes  that  the 
crediting  procedure  will  afford  a 
shareholder  of  Applicant  the 
opportunity  to  determine  without  fear  of 
being  subjected  to  the  Charge  whether 
the  redemption  was  the  best  means  of 
satisfying  his  current  Fmancial  needs. 

Applicant  notes  that  the  proposed 
exchange  privilege  will  provide 
shareholders  the  opportunity  to  change 
their  investment  objective  from  time  to 
time.  Applicant  submits  that  the 
imposition  of  the  $5.00  service  charge  on 
exchange  between  Portfolios  is  fair  and 
will  not  harm  shareholders  or 
discriminate  among  shareholders  of  any 
Portfolio.  Applicant  points  out  that  the 
service  charge  is  designed  merely  to 
compensate  Shearson  Lehman  for  the 
costs  incurred  in  facilitating  exchanges 
between  Portfolios. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  Application  may.  not 
later  than  August  28. 1985.  at  5:30  p.m.. 
do  so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues,  if  any.  of  fact  or  law 
that  are  disputed,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  A  copy  of  the 
request  should  be  served  personally  or 
by  mail  upon  the  Applicant  at  the 
address  stated  above.  Proof  of  service 
(by  affidavit  or.  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date. 
an  order  disposing  of  the  Application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
|FR  Doc.  8S-19468  Filed  8-14-85:  8:45  am) 
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(Release  No.  34-22306;  File  No.  SR-AMEX- 
85-29) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc.; 
Relating  to  an  AUTOAMOS  Pilot 
Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1984. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  August  2. 1985  the  American 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange.  Inc. 
("AMEX"  or  "Exchange")  proposes  to 
implement  an  AUTOAMOS  pilot 
program  for  the  automatic  execution  of 
certain  Major  Market  Index  (XMI) 
options  contracts.  The  details  of  the 
pilot  program  are  described  below  in 
Item  3. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  implemented  the  Amex 
Options  Switch  (AMOS)  System  in  1979, 
which  permits  member  firms  to 
electronically  route  certain  orders 
directly  to  specialists'  posts  for 
execution,  and  to  receive  back 
confirmations  of  trades  by  the  same 
route.  In  1983,  the  speed  and  accuracy  of 
the  AMOS  system  were  substantially 
improved  with  the  advent  of  touch- 
screen technology  called  AUTOAMOS. 
Under  this  new  subsystem,  market  and 
marketable  limit  orders  input  into 


AMOS  are  automatically  routed  to  the 
specialist  for  display  on  a  touch-screen. 
The  specialist,  upon  execution  of  these 
orders  then  touches  the  screen  to  enter 
the  appropriate  trade  information — such 
as  the  number  of  contracts  executed,  the 
price,  and  the  identity  of  the  contra- 
broker(s) — and  an  execution  report  is 
then  sent  automatically  to  the  firm 
which  originally  placed  the  order. 
Currently,  the  AUTOAMOS  size 
parameters  are  ten  contracts  for  both 
market  and  limit  orders. 

AUTOAMOS  is  utilized  on  a 
fioorwide  basis  for  all  listed  options 
and.  on  average,  has  reduced 
turnaround  time  from  over  two  minutes 
to  an  average  of  35  seconds.  Its 
operational  efficiency  is  particularly 
important  for  rapid  executions  in  XMI 
index  options,  the  Exchange's  most 
actively  traded  option.  As  XMI  trading 
volume  continues  to  set  new  records 
and  the  number  of  firms  using  the 
system  increases,  it  is  anticipated  that 
AUTOAMOS  may  strain  under  the 
increased  order  flow,  and  operational 
difficulties  may  result  for  both  the 
system  and  the  specialist.  In  fact,  some 
operational  inefficiency  has  surfaced  in 
XMI  options  during  limited  periods  of 
extreme  order  influx  because  (as  noted 
above)  (the  specialist  must  manually 
enter  various  trade  data  into  the  system 
for  each  order. 

To  alleviate  this  inefficiency,  the 
Exchange  proposes  to  implement  a 
three-month  pilot  program  for  the 
automatic  execution  and  reporting  of 
AUTOAMOS  XMI  options  orders.  The 
proposed  system  will  provide  automatic 
execution  capabilities  while  protecting 
the  limit  order  book.  Under  the  pilot 
program,  the  AUTOAMOS  system  will 
be  enhanced  to  differentiate  between 
limit  orders  on  the  book  and  all  other 
bids  and  offers.  This  information  will  be 
input  by  the  reporter  on  the  Floor  at  the 
time  a  quotation  is  submitted  or  updated 
for  an  options  series  eligible  for 
automatic  execution.  If  the  best  bid  and/ 
or  offer  in  the  marketplace  is  a  book  bid 
and/or  offer,  such  information  will  be 
stored  in  and  recognized  by 
AUTOAMOS. 

Pursuant  to  the  pilot  program,  member 
firms  may  route  public  customers' 
market  and  marketable  limit  orders  up 
to  ten  contracts  through  the  system  to  be 
executed  against  the  best  bid  or  offer  at 
the  time  the  order  is  entered.  If  the  best 
bid  or  offer  is  an  order  on  the 
specialist's  book.  AUTOAMOS  will 
recognize  it  as  such,  and  route  the  order 
to  the  touch-screen  terminal  at  the 
specialist's  post  for  manual  execution 
against  the  limit  order  book. 
Accordingly,  all  orders  on  the  book  will 
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retain  priority  over  all  orders  in  the 
crowd  with  regard  to  the  execution  of 
AUTOAMOS  orders. 

If  the  AUTOAMOS  order  (currently 
limited  in  size  to  ten  contracts)  is  for  a 
large  number  of  contracts  than  the 
number  of  contracts  bid  or  offered  on 
the  book,  the  specialist  will  have  the 
affirmative  obligation  to  fill  the  balance 
of  the  order  at  the  same  price  as  the 
quoted  market.  This  will  ensure  that 
AUTOAMOS  orders  are  executed  at  a 
single  price  at  the  quoted  market.  The 
system  would  then  send  an 
instantaneous  report  back  to  the 
member  firm  entering  the  order.  In 
addition,  a  report  of  last  sale,  price  and 
volume  would  be  generated  for 
dissemination  to  the  public. 

If  the  best  bid  or  offer  is  not  on  the 
book,  the  order  will  be  routed  by  the 
AUTOAMOS  system  for  automatic 
execution  at  the  best  prevailing  price. 
Orders  will  be  assigned  on  a  trade-by- 
trade  rotational  basis  either  to  one  of 
the  Amex  marketmakers  (Registered 
Options  Traders),  who  has  signed  on  the 
system  as  a  contra-broker,  or  to  the 
specialist,  who  would  participate  with 
them  in  the  automatic  rotation.  To 
ensure  the  integrity  of  the  pilot  program, 
the  Exchange  would  require 
participating  marketmakers  to  maintain 
adequate  levels  of  capital  and  trading 
volume.  Penalties  would  be  levied 
against  marketmakers  who  sign  off  the 
system  prematurely.  Moreover, 
participating  marketmakers  would  not 
be  permitted  to  place  limit  orders  on  the 
specialist's  book. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  ("1934  Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by 
substantially  reducing  the  operational 
burdens  of  executing  and  reporting  XMI 
AUTOAMOS  orders  during  heavy 
trading,  while  maintaining  the 
traditional  primacy  of  orders  on  the  limit 
order  book.  Therefore,  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  1934  Act,  which  provides  in 
pertinent  part,  that  the  rules  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  the  investing  public. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  AMEX  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  XMI  Trading  Procedures 
Committee  has  endorsed  the  proposed 
rule  change. 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organizajion  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  5, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis, 
Assistant  Secretary. 

[FR  Doc.  85-19470  Filed  ft-14-85;  8:45  am] 
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(Retease  No.  34-2229;  SR-Amex-85-131 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  Relating  to  Listing  guidelines 
for  Real  Estate  Investment  Trusts 

The  American  Stock  Exchange.  Inc. 
("Amex")  submitted  on  April  26, 1985, 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to  amend 
section  114  of  the  Amex  Company  Guide 
to  permit  Amex  Listing  of  Real  Estate 
Investment  Trusts  ("REITs")  with  total 
operating  expenses  of  up  to  2%  of  their 
average  invested  assets  in  any  fiscal 
year.  According  to  the  Amex,  the 
proposed  rule  would  be  consistent  with 
guidelines  for  REITs  provided  by  the 
North  American  Securities 
Administrators  Association  ("NASAA") 
and  thereby  facilitate  processing  of 
REIT  listing  applications  by  the 
Exchange.' 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22081,  May  29, 1985)  and  by  publication 
in  the  Federal  Register  (50  FR  23567, 
June  4, 1985).^  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 


'  The  proposed  Amex  definition  of  "totdl 
operating  expenses"  Is  the  same  as  the  current 
NASAA  definition  and  excludes  costs  for  direct 
property  operation,  maintenance  and  manogemnnl. 
See  NASAA  Statement  of  Policy  Regarding  REITs. 
Section  7.5-1(1)  (•Statement").  NASAA.  however, 
recently  proposed  to  amend  Its  definition  of  lot  jI 
operating  expenses  to  include  among  other  thines. 
direct  property  operation,  maintenance  and 
management  costs.  See  Proposed  Amendments  to 
Statement,  proposed  Section  7.5-l(d|.  Issued  July  15, 
1985.  According  to  a  NASAA  official.  NASAA 
membership  is  scheduled  to  vole  on  the  proposdl  at 
its  Seplembnr  1995  meeting.  Telephone  conversation 
between  Donald  Nisonoff.  SEC.  and  Jeffrey  Smith. 
Pennsylvania  Securities  Commission,  on  July  IB, 
1985.  The  Amex  has  indicated  that  It  will  reconsiJei- 
the  definition  of  the  term,  "total  operating 
expenses."  if  NASAA  adopts  its  proposed 
amendment  to  such  term.  Telephone  conversation 
between  Donald  Nisonoff.  SEC,  and  Michael  Emen. 
Vice  President.  Amex.  August  1. 1985. 

'On  June  4, 1985,  the  Commission  Issued  a 
release  providing  temporary  accelerated  apprux  j1 
for  the  above-mentioned  Amex  proposal  relatin.3  to 
REITs.  See  Securities  Exchange  Act  Release  No. 
22112,  June  4. 1985.  50  FR  24728.  June  12.  1985.  Tho 
Amex's  request  for  temporary  accelerated  approval 
for  the  Amex  REIT  proposal  was  submitted  to  the 
Commission  as  SR-Amex-85-21.  In  its  release,  the 
Commission  indicated  that  it  had  published  for 
public  comment  separate  notice  of  SR-Ame\-6S-I3. 
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applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6.  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
he.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Miirkct  Regulation,  pursuant  to  delegated 
Huthority. 

Dated:  August  6.  1985. 
|ohn  Wheeler. 
'incretary 

jFR  Doc.  85-19472  Filed  8-14-85:  8:45  am) 
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I  Reiease  No.  34-22307;  FH«  No.  SR-AMEX- 
8S-2ei 

Self-Re{)ulatory  Organizations; 
Proposed  Rule  Chang*  by  the 
American  Stock  Exchange,  Inc^ 
Relating  to  Emergency  Procedures  for 
the  Execution  of  AUTOAMOS  Orders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  August  2. 1985,  the  American 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rale  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
reguFatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange.  Inc. 
("ANrfEX"  or  "Exchange")  proposes  a 
policy  change  to  permit  the 
implementation  of  emergency 
procedures  for  the  execution  of 
AUTOAMOS  orders  during  unusual 
market  conditions.  The  details  of  the 
policy  change  are  set  forth  below  in  Item 
3. 

IL  Self-Regulalory  Organization's 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  tiling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange  implemented  the  Amex 
Options  Switch  (AMOS)  System  in  1979. 
which  permits  member  firms  to 
electronically  route  certain  orders 
directly  to  speciahsts'  posts  for 
execution,  and  to  receive  back 
confirmations  of  trades  by  the  same 
route.  In  1983,  the  Exchange  upgraded 
the  AMOS  system  by  implementing 
AUTOAMOS,  whereby  marketable 
options  orders  are  routed  directly  to  the 
specialist  and  displayed  on  a  touch- 
screen terminal. 

Under  current  procedures, 
AUTOAMOS  orders  are  exposed  fo  the 
crowd  by  the  specialist  for  execution  at 
the  best  available  price.  Executions  may 
be  against  an  order  on  the  book,  the 
specialist  as  principal,  or  one  or  more 
brokers  or  traders  in  the  crowd.  To 
complete  the  transaction,  information 
indentifying  the  broker(8)  on  the  other 
side  of  the  AUTOAMOS  trade  ("contra- 
broker")  is  entered  on  the  touch-screen 
terminal  by  the  specialist,  and  a  repoj-t 
is  automatically  sent  back  to  the  firm 
initiating  the  order. 

AUTOAMOS,  which  is  currently  used 
for  up  to  ten  contract  orders,  has  proven 
to  be  a  highly  efficient  system  during 
usual  market  conditions  of  moderate 
order  flow.  It  enables  specialists  to 
execute  AUTOAMOS  orders  and 
dispatch  reports  to  the  firms  within  an 
average  of  35  seconds. 

The  AUTOAMOS  system,  however, 
becomes  less  efficient  during  breakout 
situations  (i.e.,  when  there  is  an 
extremely  large  influx  of  both  system 
and  non-system  orders).  Occurring 
infrequently  and  usually  for  only  a  brief 
period,  breakouts  historically  have 
impaired  the  usefulness  of 
AUTOAMOS.  As  a  result,  turnaround 
time  for  AUTOAMOS  orders  are 
substantially  increased. 

Delays  in  the  execution  and  reporting 
of  AUTOAMOS  orders  result  primarily 
from  the  requirement  that  specialists 
expose  each  AUTOAMOS  order  to  the 
trading  crowd.  The  problem  is 
exacerbated  when  more  than  one  party 
participates  in  the  trade  because  for 
each  participant  (contra-broker)  the 
specialist  must  input  information 
regarding  the  number  of  contracts,  the 
execution  price,  clearing  symbol,  and 
badge  number.  In  comparison,  if  a 
specialist  executes  an  AUTOAMOS 
order  against  an  order  on  the  book. 


turnaround  time  is  decreased  because 
contra-broker  identification  is  more 
easily  entered.  Additionally,  when  an 
order  is  executed  with  the  specialist  as 
princi[>al.  turnaround  time  is  further 
reduced  since  all  pertinent  information 
as  to  the  specialist's  clearing  agent  and 
badge  number  is  automatically  entered 
from  files  maintained  in  the  system. 

To  ensure  the  continued  and  prompt 
execution  of  AUTOAMOS  orders  during 
breakout  situations,  the  Exchange 
proposes  that  certain  emergency 
procedures  be  adopted.  Specifically,  the 
Exchange  proposes  that  during  a 
breakout  situation,  a  speciahst  be 
permitted  to  execute  AUTOAMOS 
orders  against  the  book  or  against 
himself,  as  principal,  without  exposing 
the  orders  to  the  crowd.  A  breakout 
situation  could  be  declared  with  the 
authorization  of  two  Floor  Governors. 
The  same  two  Floor  Governors  also 
would  be  responsible  for  monitoring  the 
situation  for  abatement  and  termination 
of  the  emergency  condition.  Both  the 
imposition  and  removal  of  a  breakout 
emergency  condition  will  be  announced 
at  the  trading  post. 

It  should  be  noted  that  the  Exchange's 
proposal  would  continue  to  provide 
protection  for  limit  orders  at  all  times    • 
since  specialists  would  continue  to  fulfill 
their  agency  obligations  for  all  orders 
entrusted  to  them  before  executing  an 
AUTOAMOS  order  as  principal.  In 
addition  to  substantially  improving 
turnaround  times  (by  reducing  the 
amount  of  contra-broker  information 
required  to  be  input  into  the  system),  the 
proposed  procedures  would  allow 
specialists  more  time  to  handle  non- 
system  orders  during  these  critical 
periods  of  high  order  flow. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  ( "1934  Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by 
developing  procedures  to  maintain  the 
speed  and  efficiency  of  the 
AUTOAMOS  system.  Therefore,  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  1934  Act.  which 
provides  in  pertinent  part,  that  the  rules 
of  the  Exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade 
and  to  protect  the  investing  public. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  AMEX  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  XMl  Trading  Procedures 
Committee  has  endorsed  the  proposed 
rule  change. 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for  Commission 
Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  5, 1985. 

For  the  Commission  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
autliority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
August  9, 1985. 

[PR  Doc.  85-19471  Filed  8-14-85:  8:45  am] 
BILLING  CODE  8010-01-M 


[Release  No.  34-22310;  Fit*  No.  SR-CBOE- 
85-34] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange, 
Incorporated;  Relating  To  Fees,  Dues 
and  Charges 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s{b)(l).  notice  is  hereby  given 
that  on  August  6. 1985.  the  Chicago 
Board  Options  Exchange,  Incorporated 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

Pursuant  to  Exchange  Rules  2.20  and 
2.22,  the  Exchange  proposes  to  revise 
certain  of  its  dues,  fees  and  other 
charges  as  described  below;  the 
revisions  are  intended  to  become 
effective  on  September  1, 1985,  with  the 
exception  of  the  revision  concerning 
member  dues,  which  is  intended  to 
become  effective  on  October  1, 1985. 


PrMcntfae 

Propo»edtee 

Uember  dues 

Si.OOO  par  year 
aowtt 

$2,000  par 
year. 

Trade  matc^  ' 

RAES-markat  makoft 

25  petcertt  per 

contract 
Scents, 
aoparcwit 

discount. 

(OEX). 

Market  makoi  (OCX) 

ceo  fees 

4  cafMs 

70  cent 
•vefaga 

'  For  nscMl  1986.  the  trade  match  fee  Increaae  of  It  will 
be  reviewed  on  a  quarterly  basis.  If  the  Exchange's  fiscal 
year-lo-date  average  daily  contract  volunw  exceeds  66a000 
contracts  at  the  end  of  any  fiscal  quarter,  the  H  increase 
will  not  be  effective  for  the  next  quarter. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B).  and 
(C)  below. 

(A)  Procedures  of  the  Self-Regulatory 
Organization 

The  purpose  of  this  proposed  rule 
change  is  to  enable  the  Exchange  to 
remain  both  competive  and  fiscally 
sound.  The  statutory  basis  for  the 
proposed  revisions  is  section  6(b)(4)  of 
the  Securities  Exchange  Act  of  1934  (the 


Act),  in  that  they  provide  for  an 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  ampng  Exchange 
members. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  fee  revisions  impose  a  burden 
on  competition,  though  some  floor 
broker  members  believe  that  the  OBO 
fee  decrease  may  have  an  impact  on 
competition.  If  the  OBO  fee  decrease 
has  any  impact  on  floor  brokers'  ability 
to  compete  with  the  public  order  book,  it 
is  a  limited  impact.  Only  certain  kinds  of 
orders  can  be  booked.  Floor  brokers  can 
compete  with  the  book  by  means  of  the 
quality  of  services  provided  and/or  their 
ability  to  discount  their  fees.  Moreover, 
the  Exchange  believes  that  the  decrease 
is  necessary  in  order  to  compete  with 
other  option  exchanges. 

(C)  Self-Regulatory  Organization's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Attached  to  this  filing  are  two  letters 
received  and  considered  by  the 
Exchange  from  floor-broker  groups 
opposed  to  the  reduction  in  OBO  fees. 
The  Exchange  has  responded  to  these 
comments  in  Items  three  and  four  above. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tmiing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Tinds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission  450  Fifth  Street. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
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rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  Commission's 
Public  Reference  Section,  450  Fifth 
Street.  N.W..  Washington.  D.C.  Copies 
of  such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  ahd  should  be  submitted 
by  September  5. 1965. 

For  the  Commission  by  the  Division  of 
M<irket  Regulation,  pursuant  to  delegated 
authority. 

Diitcd:  August  9. 1985. 
Shirley  E.  Hoiiis. 
Assistant  Secretary. 

|FR  Doc.  85-19473  Filed  8-14-65;  8:45  am) 
BILLiNa  CODE  M1(MI1-M 

(ReleaM  No.  34-2330t;  SR-CBOE-65-24) 

Setf-Reguiatory  Organizationa:  ■^ 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 

The  Chicago  Board  Options  Exchange. 
Incorporated  ( "CBOE ").  submitted  on 
]une  10, 1965.  a  proposed  rule  change 
pursuant  to  section  19{b)  of  the 
Securities  Exchange  Act  of  1934 
("•Act")  »  and  Rule  19b-l  *  thereunder 
which  would  convert  the  Standard  and 
Poor's  500  Stock  Index  option  ("SPX") 
from  an  American  to  a  European-style 
option.  The  Commission  solicited 
comments  on  the  proposal,  but  received 
none.' 

As  an  American-style  option.  SPX 
options  currently  can  be  exercised  at 
any  time  until  the  expiration  date.  As  a 
European-style  option,  however,  SPX 
options  will  be  able  to  be  exercised  only 
on  the  last  trading  day  prior  to 
expiration,  and  not  at  any  other  time 
during  the  term  of  the  contract.  The 
proposal  also  provides  that  the 
expiration  cycle  for  the  SPX  European- 
style  option  will  be  four  consecutive 
months,*  and  that  the  cash-settlement 
feature  of  the  index  option  will  remain 
the  same.* 


■  15U.&C7ai(b)(1982). 

»  17  CFR  240.19b-4  (1984). 

'  Notice  of  the  CBOE  proposal  was  pubhshed  in 
Serurilies  Exchange  .^cl  Refease  No.  22143  (June  14. 
1985).  50  FR  25640  Uune  20.  1!W5). 

■*  Set?  letter  frorr  Anne  Taylor.  SecrAary  and 
Associate  General  Counael.  CEOE.  to  Heidi  S. 
Coppola.  Esq..  DiviHion  of  .Markt^t  Regulation.  SEC. 
dntcd  |une  18  1985. 

^  The  Commission  notes  that  currently  there  are 
no  European-stylp  options  trading  on  any  of  the 
n{>tional  securities  exchanges.  Accordinnly.  prior  to 
listing  this  contract,  the  options  disclosure 


To  accommodate  the  hsting  and 
trading  of  European-style  options  on 
CBOE,  the  proposed  rule  change  amends 
CBOE  Rule  24.1  to  include  paragraph  (j). 
which  defines  the  term  "European 
option"  to  mean  "an  option  contract  that 
can  be  exercised  only  on  the  last  trading 
day  prior  to  the  day  it  expires."  In 
addition,  the  proposal  includes  new 
paragraph  (c)  in  CBOE  Rule  24.9.  Terms 
of  Option  Contracts,  to  provide  for 
European-style  exercises.  This 
paragraph  states  that  "options  on  the 
Standard  and  Poor's  500  Stock  Index 
can  be  exercised  only  on  the  last  trading 
day  prior  to  the  option's  expiration." 

In  its  filing.  CBOE  indicates  that 
•  European-style  SPX  options  may  offer 
some  significant  advantages  in  certain 
strategies  for  some  index  option  market 
participants.  For  example,  the  proposal 
should  facilitate  the  ability  to  hedge 
portfolios  of  stocks  because  the  seller  of 
European-style  call  options  need  not  be 
concerned  about  the  early  assignment  of 
his  short  options  position.  Essentially, 
this  should  preclude  the  portfolio  from 
being  forced  into  an  unanticipated 
partially  or  wholly  unhedged  position. 
Accordingly.  CBOE  indicates  that  the 
exposure  to  risk  [i.e.,  to  price 
movements  that  may  work  against  the 
portfolio  manager)  should  be  reduced 
with  the  use  of  European-style  options. 
CBOE  also  notes  that  the  absence  of  an 
early  exercise  appears  to  benefit 
investors  who  hold  spread  positions  in 
SPX,  as  well,  because  it  would  be 
impossible  to  have  a  spread  strategy 
defeated  through  the  exercise  of  one  leg 
of  the  position  during  the  term  of  the 
option  contract.* 

Because  the  use  of  spreads  and 
related  strategies  enhances  the  depth 
and  liquidity  of  trading  markets,  CBOE 
believes  the  use  of  European-style 
options  should  lead  to  greater  depth  and 
liquidity  in  (he  SPX  market.  CBOE  states 
that  the  proposal  should  facilitate 
transactions  in  SPX,  consistent  with 
section  6(b)(5)  of  the  Act. 

The  Commission  recognizes  that 
trading  American-style  options  have 
proven  to  be  successful  and  that  the 
European-style  options  may  limit  the 
flexibility  of  options  purchasers 
(because  it  is  impossible  to  exercise  the 
option  prior  to  the  day  before  its 
expiration).  Nevertheless,  the 


documents  must  be  amended  by  the  Options 
Clearing  Corporation  ("OCC")  to  include  a 
description  of  European-style  options  and  any  risks 
attendant  to  their  trading.  See  discussion  infra. 

'  Investors  with  spread  positions  in  American- 
style  options,  on  the  other  hand,  often  find  that  one 
leg  of  their  spread  position  has  been  exercised 
agciinst  them,  leaving  them  with  an  out-ofposition 
investment  that  may  involve  significantly  greater 
exposure  to  risk. 


Commission  believes  that  the  European- 
style  exercise  feature  may  facilitate 
certain  trading  strategies.  As  a 
precondition  to  the  listing  of  these  types 
of  contracts,  however.  CBOE  must 
arrange  for  OCC  to  incorporate  in  the 
options  disclosure  documents  a 
description  of  European-style  options 
and  the  unique  risks  associated  with  the 
use  of  these  options  for  hedging  and 
various  other  purposes.  In  this 
connection,  the  Commission 
understands  that  CBOE  in  conjunction 
with  OCC,  expects  to  make  the 
appropriate  disclosures,  in  a  suitable 
and  timely  manner.^  Accordingly,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and.  in 
particular,  the  requirements  of  section  6 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lohn  Wheeler, 

Secretary. 
August  9.  1985. 

(FR  Doc.  85-19474  Filed  8-14-85;  8:45  am) 
BtLUNQ  COOe  W10-01-4I 


[R«l«j 
85-14] 


NOl  34-223(M;  Fia  He  8R-MSRB- 


Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  of 
{Municipal  Securities  Rulemaking  Board 

On  May  17, 1965.  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  v/ith  the  Commission  a  proposed 
rule  change  under  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  The  proposal  requires  municipal 
securities  brokers  and  dealers  to  apply 
for  the  assignment  of  CUSIP  numbers 
when  specified  actions  taken  by  the 
broker  or  dealer  cause  a  previously 
assigned  CUSIP  number  no  longer  to 
identify  a  single,  fully-fungible 
municipal  securities  issue.  Notice  of  the 


'  CBOE  staff  members  have  been  informed  by 
OCC  that  OCC  will  revise  the  options  disclosure 
documents  to  include  a  description  of  European- 
style  options  and  the  attendant  risks  of  trading  this 
type  of  investment  vehicle  prior  to  Octot)er  1, 1985. 
the  earliest  anticipated  commencement  date.  CBOE 
has  agreed  to  defer  the  listing  and  trading  of  these 
options  until  this  time.  Telephone  conversation 
between  Anne  Taylor.  Associate  General  Counsel 
and  Secretary.  CW)E.  and  Heidi  Steinberg  Coppola, 
Allomey.  SEC,  July  16. 1985. 
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proposal  was  published  in  Securities 
Exchange  Act  Release  No.  22128  (June  7. 
1985),  50  FR  25140  (June  17. 1985).  The 
Commission  did  not  receive  any 
comments  on  the  proposal.  As  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  rule  change  amends  MSRB  Rule 
G-34,  which  currently  requires 
municipal  securities  brokers  and  dealers 
(collectively  "dealers")  that  acquire,  as 
principal  or  agent,  new  issues  of 
municipal  securities  for  distribution  to 
apply  for  the  assignment  of  CUSIP 
numbers,  if  CUSIP  eligible,  and  affix  the 
numbers  to  the  securities  certificates. 
The  rule  change  will  require  dealers  that 
take  specified  actions  that  impair  the 
fungibility  of  an  outstanding  issue  to 
apply  for  new  CUSIP  numbers.  Dealers 
will  be  subject  to  the  rule  change  if  they 
do  any  of  the  following  acts:  (1) 
Distribute  a  new  issue  the  process  of 
which  will  be  used  to  refund  an 
outstanding  issue  in  such  a  way  that  the 
outstanding  issue  is  no  longer  fungible;* 
(2)  purchase  bond  insurance  on  a 
portion  of  an  outstanding  issue  or 
maturity;  *  or  (3)  sell  a  portion  of  an 
outstanding  issue  or  maturity  subject  to 
a  put  or  tender  option  written  by  a 
person  other  than  issuer  or  issuer's 
agent.'  The  rule  change  does  not  require 


'  Specifically,  the  rule  change  applies  if  part  of  the 
outstanding  issue,  previously  assigned  a  single 
CUSIP  nuinber.  is  refunded  to  one  or  more 
redemption  date(8)  and  price(s)  or  all  of  an 
outstanding  issue  is  refunded  to  more  than  one 
redemption  date  and  price.  Under  those 
circumstances,  the  dealer  must  apply  in  writing  for 
a  reassignment  of  a  CUSIP  number  to  each  part  of 
the  outstanding  issue  refunded  to  a  particular 
redemption  date  and  price.  In  addition,  the  dealer 
must  provide  the  CUSIP  Board,  or  its  designee,  the 
following  information  (with  supporting 
documentation)  concerning  the  refunding:  (1)  The 
previously  assigned  CUSIP  number(s);  (2)  the 
redemption  dates  and  prices  established  by  the 
refunding  for  each  CUSIP  number(8):  and  (3)  for 
each  redemption  date  and  price,  a  designation  of 
the  portion  of  the  issue  to  which  the  redemption 
date  and  price  applies,  e.g..  designation  of  proceeds, 
series,  or  certiflcate  numbers. 

'The  rule  change  applies  to  any  dealer  who,  in 
connection  with  a  sale  or  an  offering  for  sale  of  part, 
but  not  all.  of  an  outstanding  maturity  of  an  issue  of 
municipal  securities  acquires  or  arranges  for  the 
acquisition  of  a  transferrable  instrument  applicable 
to  such  part  that  alters  the  security  or  source  of 
payment  of  such  part.  In  addition  to  insurance,  the 
rule  change  covers  put  and  tender  options  letters  of 
credit  or  guarantee,  and  any  other  similar  devices. 
See  MSRB  Rule  G-34(b). 

'  For  municipal  securities  with  secondary  market 
enhancements  attached  [e.g.,  insurance,  put  or 
tender  options,  letters  of  credit  or  guarantee,  or 
other  similar  devices)  the  rule  change  requires 
affected  dealers  to  apply  for  a  new  CUSIP  number 
for  the  unit,  i.e.,  the  municipal  security  with  the 
attached  secondary  market  enhancement.  The 
underlying  municipal  security  would  retain  its 
original  CUSIP  number.  MSRB  Rule  G-34(b)  also 
requires  the  dealer  to  provide  the  CUSIP  Board  or 


the  new  CUSIP  numbers  to  be  affixed  to 
securities  certificates  of  these 
outstanding  issues. 

The  rule  change  provides  a  number  of 
exceptions  to  its  general  requirements. 
First,  the  rule  change  does  not  apply  to 
municipal  securities  issues,  including 
securities  with  secondary  market 
enhancements,  that  are  not  eligible  for 
CUSIP  numbers.  Second,  the  rule  change 
does  not  apply  to  parts  of  a  municipal 
securities  issue  with  secondary  market 
enhancements  that  have  already  been 
issued  CUSIP  numbers.  Finally,  the 
MSRB  states  in  its  filing  that  the  rule 
change  applies  only  to  municipal 
securities  brokers  and  dealers  who  are 
responsible  for  secondary  market 
enhancements  or  who  acquire  a  new 
issue  for  distribution  under  MSRB  Rule 
G-34  (a)  and  (b). 

II.  MSRB's  Rationale 

The  MSRB  states  in  its  filing  that 
certain  events  may  occur  after  the 
underwriting  and  distribution  of  a 
municipal  securities  issue  that  affect  the 
integrity  of  the  CUSIP  number  originally 
assigned  to  the  issue.  For  example,  a 
new  municipal  securities  issue  can  be 
used  to  advance-refund  part  of  the  prior 
issue,  or  all  of  the  prior  issue,  to 
different  redemption  dates  and  prices. 
Dealers  also  can  purchase  insurance  on, 
or  attach  put  or  tender  options  to.  part  of 
a  municipal  securities  issue.  Under  these 
circumstances,  the  original  CUSIP 
number  will  not  distinguish  one  part  of 
the  original  issue  from  another.  As  a 
result,  market  participants  experience 
difficulties  in  trading,  clearing,  and 
settling  non-fungible  parts  of  the  original 
issue. 

The  MSRB  believes  its  rule  change 
will  reduce  those  difficulties  by 
arranging  for  the  assignment  of  CUSIP 
numbers  for  each  distinct  part  of  the 
original  issue.  The  new  CUSIP  numbers 
should  enable  market  participants  to 
identify  more  easily  trades  and 
settlement  obligations  to  the  several 
distinct  parts  of  the  original  issue. 
Accordingly,  the  MSRB  believes  that  the 
proposal  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act  in  that  it,  among 
other  things,  "fosterjs]  cooperation  and 
coordination  with  persons  engaged  in 
.  .  .  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transaction  in  municipal 
securities. .  .  ." 


The  MSRB  received  16  comments  on 
the  proposed  rule  change.  In  light  of 
those  comments,  the  MSRB  made  a 
number  of  revisions  to  its  proposal  prior 
to  filing  that  proposal  with  the 
Commission.*  The  MSRB  notes  in  its 
filing,  however,  that  it  was  unable  to 
accommodate  several  suggestions  made 
by  commenters.  For  example, 
commenters  suggested  that  the  MSRB 
require  issuers  and  customers  of  dealers 
to  comply  with  the  rule  change.  Other 
commenters  suggested  that  secondary 
market  enhancements  that  can  be 
detached  and  separately  traded,  e.g. 
certain  put  or  tender  options,  should 
receive  new  CUSIP  numbers.  The  MSRB 
states  in  its  filing  that  it  does  not  believe 
it  has  the  authority  to  incorporate  those 
suggestions  in  its  rule  change.* 

The  MSRB  states  in  its  filing  that 
several  commenters  indicated  that 
transfer  agents  for  municipal  securities 
maintain  their  bondholder  files  based  on 
CUSIP  numbers.  Those  commenters 
believed  that  the  MSRB  does  not  have 
authority  to  require  transfer  agents  to 
switch  to  new  CUSIP  numbers  assigned 
under  the  rule  change.  Moreover, 
commenters  noted  that  issuers  and 
transfer  agents  may  have  no  interest  in 
secondary  market  enhancements  and 
would  be  unwilling  to  pay  the  costs  of 
changing  their  operations  to 
accommodate  the  new  CUSIP  numbers. 
Those  commenters  suggested  the  MSRB 
require  permanent  depository 
immobilization  of  municipal  securities 
with  secondary  market  enhancements.* 

The  MSRB  rejected  this  suggestion 
but,  in  response  to  those  comments, 
notes  that  the  CUSIP  Board  have  revised 
its  eligibility  standards  to  require 
depository  immobilization  of  certain 
enhanced  securities.  Accordingly,  if  an 
enhanced  security  were  not  inmiobilized 
and  not  CUSIP  eligible,  dealers  would 
not  be  required  to  apply  for  a  new 
CUSIP  number. 

As  indicated  above,  the  rule  change 
does  not  require  municipal  securities 


its  designee  with  the  following:  the  original  CUSIP 
number  the  nature  of  the  transferrable  instrument 
acquired:  the  name  of  the  party  obligated  for  debt 
service  under  the  terms  of  such  instrument:  and 
documentation  to  evidence  the  tiasis  for  CUSIP 
number  assignment  and  nature  of  the  iiMlnunent 
acquired. 


'See  File  No.  SR-MSRB-85-14. 

'Specifically,  the  MSRB  states  that  issuers  and 
customers  of  dealers  are  not  within  its  jurisdiction. 
With  respect  to  detached  and  separately  traded 
enhancements,  the  MSRB  believes  these 
instruments  may  not  be  municipal  securities  and 
therefore  not  subject  to  its  authority.  The  MSRB 
notes,  however,  that  dealers  can  nonetheless  apply 
for  CUSIP  numbers  for  those  instruments. 

'Problems  and  confusion  could  t>e  created  if 
transfer  agents  identified  securities  nvith  one  CUSIP 
number  but  other  market  participants  used  several 
CUSIP  numbers  to  identify  specifically  the 
enhanced  securities.  If.  however,  the  enhanced 
securities  were  immobilized  until  maturity  the 
transfer  agent  would  not  effect  transfers  of  the 
enhanced  securities  and  its  reliance  on  original 
CUSIP  numbers  would  not  affect  securities 
processing. 
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brukers  and  dealers  to  affix  to  securities 
certificates  of  outstanding  issues  new 
CUSIP  numbers  resulting  from  the  rule 
change.  The  MSRB  and  commenters 
noted  that  dealers  may  not  have 
physical  possession  of  affected 
certificates  and,  therefore,  compliance 
with  such  a  requirement  would  be  very 
difficult.  Moreover,  commenters  noted 
that  because  transfer  agents  may  not 
acknowledge  the  new  CUSIP  numbers, 
the  new  number  would  be  lost  in  the 
transfer  process.^  Furthermore,  the 
MSRB  stated  in  its  filing  that  exception 
processing  under  its  rules  can  be  utilized 
to  confirm  trades  using  new  CUSIP 
numbers  and  good  delivery  can  be  made 
if  the  new  CUSIP  number  on  the 
confirmation  has  been  assigned  as  an 
alternative  to  the  original  CUSIP  number 
on  the  certificates. 

III.  Discussion 

The  Commission  agrees  with  the 
MSRB  that  the  rule  change  is  consistent 
with  the  Act  and  should  be  approved. 
Specifically,  the  Commission  believes 
that  the  rule  change  is  consistent  with 
section  15B(b)(2)(C)  of  the  Act  because 
it  fosters  coordination  in  the  clearance 
of  municipal  securities  transactions  and 
removes  impediments  to  and  perfects 
Ihe  mechanism  of  a  free  and  open 
market  in  municipal  securities.  The 
Commission  also  believes  the  rule 
change  is  consistent  with  Section  17A  of 
the  Act  because  it  should  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  transactions  in  municipal 
securities  in  the  National  Clearnace  and 
Settlement  System  ("National  System"). 

The  Commission  believes  that  the 
CUSIP  numbering  system  is  essential  to 
efficient,  automated  securities 
processing  in  the  National  System.  The 
CUSIP  system  enables  market 
participants  to  identify  complex 
investment  products  with  uniform  multi- 
digit  numbers.  Once  a  unique  CUSIP 
number  has  been  assigned  to  a  security, 
market  participants  can  trade,  compare, 
settle  and  otherwise  communicate 
information  about  the  security  based  on 
its  CUSIP  number.  If  the  unique 
character  of  a  CUSIP  number  is 
impaired,  as  it  is  when  a  dealer  alters 
the  character  of  part  of  a  securities 
issue,  the  efficiencies  created  by  initial 
CUSIP  number  assignment  can  be  lost 
entirely  or  impaired  significantly.* 


'  Upon  cancellation  of  the  old  certificate  and 
issuance  of  a  new  certincale.  the  transfer  agent 
would  ignore  the  new  CUSIP  number  and  issue  the 
new  cefliHcate  under  the  old  CUSIP  number. 

*  For  example,  registered  clearing  agencies  may 
make  such  a  security  ineligible  for  automated 
processing  in  the  National  System. 


Accordingly,  the  Commission  believes 
the  MSRB's  proposal  should  help  to 
assure  that  each  distinct  investment 
security  receives  its  own  CUSIP  number, 
thereby  enabling  efficient  identification 
of,  and  processing  of  transactions  in, 
those  securities. 

Although  the  MSRB  and  commenters 
note  that  the  rule  change  does  not 
guarantee  that  all  distinct  municipal 
securities  and  derivative  products  will 
receive  individual  CUSIP  numbers,  the 
Commission  believes  the  rule  change  is 
an  important  and  progressive  step 
towards  that  goal.  Accordingly,  the 
Commission  is  approving  the  rule 
change. 

Conclusion 

It  is  therefore  ordered,  under  section 
19(b)(2)  of  the  Act,  that  the  proposed 
rule  change  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  Augusta  1985. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
[VR  Doc.  85-19475  Filed  8-14-65;  8:45  am] 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  NASD  index  Options 
Program  Amendments 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l}.  notice  is  hereby  given 
that  on  August  1, 1985,  the  National 
Association  of  Secruties  Dealers.  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seif-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  changes 
incorporates  index  option  rules  and 
procedures  previously  proposed  in  File 
No.  SR-NASD-60-10.  complete  the 
NASD's  index  option  rules  consistent 
with  the  Commissions  determinations 
in  Release  No.  24-22026  (May  8. 1985)  50 
FR  20310  (May  15. 1985).  defer  the 
automatic  execution  feature  from  the 
initial  phase  of  NASDAQ  index  options 
trading  pending  further  systems 


development,  reduce  the  market  maker 
firm  quote  obligation  from  three 
contracts  to  one  contract,  adopt  a 
position  limit  of  $300  million  on  the 
same  side  of  the  market  consistent  with 
position  limits  previously  approved  by 
the  Commission  for  other  self-regulatory 
organizations,  and  limit  the  scope  of 
certain  proposed  rules  to  NASDAQ 
index  options.  The  NASD  has  also 
submitted  under  separate  cover  a 
NASDAQ  index  options  surveillance 
plan  for  which  it  has  requested 
confidential  treatment. 

The  terms  of  substance  of  the  entire 
proposal  are  contained  in  the 
"NASDAQ  Index  Options  Program:  An 
Overview",  which  follows: 

NASDAQ  Index  Options  Program — an 
Overview 

Introduction.  The  National 
Association  of  Securities  Dealers.  Inc. 
(the  "NASD"),  has  developed  a  program 
for  the  quotation  display  of  put  and  call 
options  written  on  the  NASDQ-100  and 
NASDAQ-Financial  Indexes. 

These  index  options  eligible  for 
NASDAQ  display,  have  been  selected  in 
accordance  with  criteria  established  by 
the  NASD,  The  Options  Clearing 
Corporation  ("OCC")  and  the 
Commission.  As  is  the  case  with  index 
options  listed  on  the  various  exchanges, 
OCC  will  act  as  the  issuer  of  all 
NASDAQ  index  options. 

Standardized  as  to  exercise  price, 
expiration  date,  and  unit  of  trading, 
continuous  markets  for  NASDAQ  index 
options  will  be  maintained  by  qualified 
NASDAQ  index  options  market  makers 
registered,  as  such,  with  the  NASD. 

NASDAQ  index  options  will  be 
registered  under  the  Securities  Act  of 
1933  and  in  the  various  states  by  OCC. 
Covered  by  OCC's  prospectus  and  a  risk 
disclosure  document  meeting  the 
requirements  of  Rule  9b-l  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  each  NASDAQ  index  option 
will  be  exercisable  through  OCC. 

In  order  to  utilize  the  services  and 
facilities  of  OCC.  the  NASD  will  become 
an  OCC  participant  by  acquisition  of 
stock  prior  to  the  commencement  of 
trading  in  NASDAQ  index  options. 

In  structuring  the  NASDAQ  Index 
Options  Program,  the  NASD  determined 
to  preserve  the  essential  elements  of  a 
competitive  dealer  market  and  to 
incorporate  standards  comparable  to 
those  applied  to  exchange-traded 
options,  including  rules  and  regulations 
governing  members'  trading  and  sales 
practices.  Included  among  these  are  a 
provision  for  the  last  sale  price  reporting 
of  completed  transactions  in  NASDAQ 
index  option  contracts  to  the  Options 
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Price  Reporting  Authority  ("OPRA").  In 
this  connection,  a  trading  system  is 
being  designed  for  the  NASDAQ  Index 
Options  Program.  The  trading  system 
will  create  "locked-in"  trades  for  price 
reporting  and  clearing  purposes  and 
support  market  surveillance  capabilities 
for  NASDAQ  index  options. 

Such  will  be  accomplished  through  the 
use  of  new  transactions,  referred  to  as 
Order  Confirmation  Transactions 
("OCTs")  and  Internalized  Trade 
Transactions  ("ITTs").  Using  OCTs. 
transactions  in  options  may  take  place 
along  conventional  lines,  i.e.,  be 
negotiated  via  the  telephone. 
Immediately  thereafter,  the  order  entry 
firm  will  enter  the  trade  detail  into  his 
NASDAQ  terminal  and  the  message  will 
be  routed  to  the  market  maker.  When  an 
OCT  entered  into  the  trading  system  is 
accepted  by  the  contra-party,  both 
parties  will  have  the  advantages  of  the 
"locked-in  trade"  feature  and  a  trade 
report  will  automatically  be  generated. 
The  OCT  mode  will  be  utilized  by  the 
options  participants  to  execute  and/or 
report  all  trades  where  the  market 
maker  is  not  also  the  order  entry  firm. 
ITT  will  be  utilized  for  internalized 
trades. 

All  NASDAQ  index  option 
transactions  will  be  required  to  be 
executed  and  reported  via  this  trading 
system.  Therefore,  all  trades  in 
NASDAQ  index  options  will  be 
affirmatively  accepted  by  both  parties 
through  an  OCT,  or  reported  via  ITT.  In 
either  event,  option  trades  will  be 
"locked-in"  for  clearing  purposes.  For 
this  reason,  an  options  trade  comparison 
processor  for  NASDAQ  index  options 
will  not  be  needed  and  awkward, 
inefficient  and  costly  procedures 
associated  with  the  reconciliation  of 
options  transactions  will  be  eliminated. 

A  description  of  the  program, 
including  a  discussion  of  the  related 
regulation  and  public  customer 
protections  governing  transactions  in 
NASDAQ  options  follows. 

Underlying  Indexes.  The  indexes  to 
be  subject  to  NASDAQ  index  options 
are  the  NASDAQ-100  Index  ™  (File  No. 
SR-NASD-e5-5)  and  NASDAQ- 
Financial  Index  ™  (File  No.  SR-NASD- 
85-10). 

The  NASDAQ-100  Index  ™  is 
comprised  of  100  of  the  largest 
NASDAQ/NMS  nonfinancial  issues. 
The  NASDAQ-Financial  Index  ™  is 
comprised  of  100  of  the  largest  issues  of 
NASDAQ/NMS  operating  financial 
companies. 

NASDAQ  Index  Options  And  The 
NASDAQ  System.  The  NASDAQ 
System  will  be  technically  modified  to 
accommodate  the  display  of  NASDAQ 
index  options.  Once  modified,  the 


NASDAQ  index  options  quotation 
system  and  the  present  NASDAQ 
securities  quotation  system  will  be 
substantially  the  same.  Accordingly,  the 
two  levels  of  service  described  below 
will  provide  for  similar  registration, 
updating  and  retrieval  techniques. 

Level  2  terminals  will  display  each 
NASDAQ  index  option  and  list  each 
registered  index  options  market  maker 
with  its  most  recently  entered 
quotations,  in  addition  to  the  last 
reported  sales  prices  for  the  index 
option,  the  most  recent  computation  for 
the  underlying  index,  daily  high  and 
low,  daily  volume,  time  of  last  sale  and 
inside  index  options  quotations. 

Level  3  terminals  will  provide 
registered  NASDAQ  index  option 
market  makers  with  the  ability  to  enter 
or  update  quotations  in  a  particular 
NASDAQ  index  option. 

The  symbol  identification  utilized  to 
represent  the  idex  options  series  will 
conform  to  present  industry  standards. 
Accordingly,  an  index  options  series 
will  be  identified  by  a  symbol 
containing  five  characters.  Of  this 
number,  three  such  characters  will  be 
used  to  identify  the  underlying 
NASDAQ  index.  The  symbol  NDQ  will 
be  utilized  for  NASDAQ-100  Index™ 
option  and  the  symbol  NDF  will  be 
utilized  for  NASDAQ-Financial  Index'™ 
option.  Following  the  underlying  index 
characters,  another  single  character  will 
be  used  to  designate  the  particular 
expiration  month  and  type  of  option, 
and  the  last  character  in  the  symbol  will 
denote  the  strike  price  for  each  option 
series.  Expiration  and  strike  price  codes 
will  be  as  follows: 

Expiration  Month  Codes 


CaM 

Puis 

January... 

A 

M 

February.. 

B 

N  ' 

March 

c 

O 

April 

.......»»....».._.... 





0 

P 

May 

e 

Q 

Jun« 

F 

r 

Juty._..  ... 

G 

s 

August 

H 

T 

1 
J 

U 

October... 

V 

November 

_.  .   . 

K 

w 

December 



L 

X 

Strike  Price  Codes 

A 

205  305  405 

K 

255  355  455 

B 

210  310  410 

L 

260  360  460 

C 

215  315  415 

M 

265  365  465 

D 

220  320  420 

N 

270  370  470 

E 

225  325  425 

o 

275  375  475 

F 

230  330  430 

P 

280  380  480 

G 

235  335  435 

0 

285  385  485 

H 

240  340  440 

R 

290  390  490 

1 

245  345  445 

S 

295  395  495 

J 

250  350  450 

t 

300 

400  500 

By  way  of  summary,  the  basic  symbol 
format  for  all  series  of  NASDAQ  index 


options  will  be  (1)  underlying  index- 
three  characters,  (2)  expiration  month — 
one  character,  and  (3)  striking  pri<  e — 
one  character.  For  example,  a 
NASDAQ-100  Index"  call  option 
expiring  in  January  with  a  strike  price  of 
$250  would  be  represented  by  the 
symbol  NDQAJ. 

The  NASDAQ  System  will  provide  for 
the  last-sale  price  reporting  of 
completed  transactions  in  NASDAQ 
index  options  contracts.  The 
Association  will  interface  with  OPRA. 
and  last  sale  trade  price  information  in 
NASDAQ  index  options  will  be 
transmitted  to  OPRA  and  distributed  by 
OPRA  over  the  OPRA  Tape.  Last  sale 
price  reports  for  OCT  transmissions  will 
be  reported  at  the  time  the  OCT 
message  is  affirmatively  accepted  by  the 
market  maker.  Unaccepted  OCT  will  be 
"timed  out"  two  minutes  after  entry.  The 
order  entry  firm  will  have  the 
responsibility  for  entering  OCTs  into 
the  system.  ITT  will  be  reported  to 
OPRA  when  entered. 

The  terms  of  NASDAQ  index  options 
will  be  standardized  as  to  exercise 
price,  expiration  date  and  index 
multiplier  in  accordance  with  the  By- 
Laws  and  Rules  of  the  Association  and 
those  of  OCC.  The  NASD  will  utilize  an 
index  multiplier  of  $100  for  both  the 
NASDAQ-100  and  NASDAQ-Financial 
indexes. 

The  Corporation  will  establish  a  class 
of  index  options  (that  is.  all  index 
options  contracts  of  the  same  type  in  the 
same  underlying  index)  eligible  for 
NASDAQ  display.  Within  each  class  of 
options,  there  will  be  twelve  or  more 
series  of  options  contracts.  A  series  of 
options  will  include  all  options  on  a 
NASDAQ  index  having  the  same 
exercise  price,  and  expiration  date.  The 
unit  of  trading  for  NASDAQ  index 
options  will  be  the  stated  value  of  the 
underlying  index  multiplied  by  the  index 
multiplier.  NASDAQ  index  options  will 
have  three  consecutive  monthly 
expirations.  Strike  prices  of  NASDAQ 
index  options  will  be  authorized  at 
prices  related  to  the  most  recent 
computation  of  the  underlying  index  in 
the  following  manner: 

•  Strike  prices  shall  be  fixed  at  an 
index  value  which  is  an  integer. 

•  Regardless  of  the  value  of  an  index, 
the  interval  between  strike  prices  will 
be  $5.00. 

•  New  series  of  index  option 
contracts  may  be  added  up  to  the  fifth 
business  day  prior  to  expiration. 

•  When  a  new  expiration  for  index 
option  contract  is  opened  for  trading, 
two  strike  prices  above  and  two  strike 
prices  below  the  current  index  value 
will  be  added. 
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•  When  the  value  of  the  index 
underlying  a  class  of  index  options 
reaches  a  strike  price,  the  Corporation 
will  add  one  or  more  additional  strike 
prices  such  that  there  are  at  least  two 
strike  prices  above  and  two  strike  prices 
below  the  strike  price  which  has  been 
reached. 

•  In  unusual  market  conditions,  the 
Corporation  may  add  additional  series 
of  index  option  contracts. 

NASDAQ  Index  Options  Sen- ice.  The 
system  will  be  utilized  to  enter  and 
accept  trades  in  NASDAQ  index 
options.  When  an  OCT  is  entered  into 
the  system  and  the  entry  is  accepted  by 
the  contra-party,  both  parties  will  have 
the  advantage  a  "locked-in  trade"  and 
reporting  features. 

Participation  will  be  mandatory  for  all 
NASDAQ  index  options  market  makers 
and  order  entry  firms.  Therefore,  all 
NASDAQ  index  options  transactions 
will  be  locked-in  for  clearing,  trade 
reporting  and  surveillance  purposes. 

The  Order  Confirmation  Transaction 
will  allow  an  order  entry  Hrm  to  contact 
a  NASDAQ  index  options  market  maker 
via  telephone  and  negotiate  a  trade  and 
then  report  and  lock-in  the  trade  using 
an  OCT.  OCT  may  also  be  used  to  direct 
orders  to  market  makers  on  an 
unsolicited  basis.  All  OCT  must  be 
priced  by  the  order  entry  firm  and 
directed  to  a  specified  market  maker. 
Fields  will  be  provided  in  the  OCT  to 
indicate  information  to  be  reported  to 
the  OPRA  Tape  and  the  trade  will  be 
reported  to  OPRA  upon  the  acceptance 
of  the  OCT  by  the  market  maker.  The 
market  maker  receiving  the  OCT  via  the 
system  will  be  given  a  time  limit  of  two 
minutes  in  which  to  accept  the  message 
which  will  provide  all  the  fields  of  trade 
information  required  to  be  "locked-in" 
for  clearing  purposes.  If  the  message  is 
accepted,  the  transaction  becomes  a 
"locked-in"  trade  to  be  reported  to  OCC 
at  the  end  of  the  trading  day.  In  the 
event  a  member  fails  to  respond  to  an 
OCT  message  within  two  minutes,  such 
message  will  be  "timed  out".  However, 
participants  will  have  the  capability  of 
scanning  records  to  review  rejected  or 
timed-out  OCT  during  the  trading  day 
and  all  OCT  entered  will  be  captured  by 
the  system. 

An  Internalized  Trade  Transaction 
("ill")  will  be  utilized  when  the  order 
entry  firm  executes  its  customer's  order 
on  a  principal  basis  and  will  generate  a 
trade  report  when  entered. 

The  OCT  will  be  designed  with  a 
cancellation  capability  which  will 
permit  the  firm  entering  an  OCT,  and  the 
firm  accepting  the  trade,  to  "break"  the 
trade  by  mutual  agreement  in  the  event 
an  incorrect  OCT  message  is 
inadvertently  accepted  by  the  contra- 


party.  ITT  may  also  be  cancelled  by  the 
entering  firm.  Data  regarding  such 
"broken"  trades  will  also  be  captured. 

Order  entry  firms  will  be  able  to  enter 
orders  either  for  their  firm  or  on  behalf 
of  another  approved  member  firm.  The 
system  will  process  orders  entered 
between  the  hours  of  10:00  a.m.  and  4:10 
p.m.  {Eastern  Time).  Market  maker 
index  options  quotations  displayed  in 
the  system  prior  to  these  operating 
hours  will  include  a  close  indicator.  The 
system  will  begin  accepting  orders  after 
10:00  a.m..  when  current  index 
calculations  are  disseminated  and  close 
indicators  are  removed  from  market 
maker's  preopening  quotations. 

Execution  notices  for  accepted  OCTs 
will  be  immediately  forwarded  to  the 
terminal  specified  by  the  order  entry 
firm  for  input.  In  addition,  hard  copy 
execution  reports  will  be  immediately 
forwarded  to  the  order  entry  firm's 
designated  printer. 

Market  makers  will  be  notified  of 
execution  by  the  immediate  forwarding 
of  an  execution  notice  to  the  market 
maker's  specified  terminal  and  hard 
copy  execution  reports  will  also  be 
forwarded  to  the  market  maker's 
designated  printer  at  that  time.  During 
the  day,  the  market  maker  will  have  the 
opportunity  to  query  the  system  to 
obtain  data  on  individual  trades. 

Commitment  Rules  for  Index  Option 
Market  Makers.  Index  option  market 
makers  will  be  subject  to  commitment 
rules  which  will  obligate  them  to 
continuously  quote  all  index  options  in 
which  they  make  markets  through  the 
completion  of  all  expiration  cycles 
which  are  open  for  trading  in  such 
markets  at  the  time  the  member's 
market  maker  registration  becomes 
effective.  Such  obligation  will  also  apply 
to  any  new  index  option  series  added  in 
those  expiration  cycles  during  the  term 
of  the  market  maker's  commitment. 
Thus,  a  member  becoming  a  market 
maker  in  NASDAQ-100  Index™  options 
at  the  expiration  of  the  October  options 
will  be  required  to  remain  in  the  market 
through  the  expirations  of  all  November, 
December  and  January  NASDAQ-100 
Index"™  options,  a  period  of 
approximately  three  months. 

Further,  should  the  market  maker 
elect  to  commence  quotations  in  options 
series  in  a  subsequent  expiration  cycle, 
the  market  maker's  commitment  to 
continuously  quote  index  options  will 
extend  through  the  expiration  of  such 
index  options.  This  will  extend  the 
market  maker's  commitment  for  an 
additional  month. 

Thus,  in  the  example  above,  if  the 
market  maker  in  NASDAQ-lOG  Index™ 
options  commences  quotations  in  new 
February  NASDQ-100  Index™  options 


upon  the  commencement  of  trading  in 
these  options  in  November,  the  member 
will  be  obligated  to  quote  all  index 
options  in  the  February  expiration  cycle 
until  the  end  of  that  expiration  cycle, 
i.e.,  for  a  period  of  three  months. 

Any  index  option  market  maker 
failing  to  abide  by  these  commitments 
will  have  its  market  maker  registration 
revoked  and  will  not  be  permitted  to  re- 
register as  an  index  options  market 
maker  in  such  index  options  until  the 
expiration  of  both  the  near  term 
expiration  cycle  and  the  expiration 
cycle  which  follows.  Thus,  a  market 
maker  in  NASDQ-100  Index™  options 
withdrawing  quotations  from  the  system 
prior  to  the  expiration  of  a  December 
index  option  would  have  its  market 
maker  registration  in  the  index  options 
terminated  and  would  not  be  permitted 
to  re-register  as  a  market  maker  in  the 
index  options  until  the  expiration  of  the 
January  options. 

The  above-referenced  sanctions  will 
apply  for  unexcused  absences  from  the 
system  or  voluntary  terminations  by 
index  options  market  makers. 

In  addition  to  the  above-referenced 
sanctions,  index  options  market  makers 
whose  quotations  are  withdrawn  during 
the  15  business  days  preceding  the 
expiration  of  an  index  option  series  may 
be  found  in  violation  of  Article  III, 
section  I  of  the  Association's  Rules  of 
Fair  Practice  which  obligates  members 
to  act  in  accordance  with  high  standards 
of  commercial  honor  and  just  equitable 
principles  of  trade. 

To  assure  that  all  NASDAQ  index 
option  market  makers  maintain 
quotations  which  are  reasonably  related 
to  the  prevailing  market,  the 
Association's  index  options  rules 
contain  quote  spread  and  price 
continuity  parameters  comparable  to 
those  of  the  options  exchanges. 

To  further  enhance  the  liquidity  and 
competitiveness  of  the  NASDAQ  index 
option  markets,  the  Association  will  not 
authorize  new  classes  of  index  options 
unless  there  are  at  least  five  registered 
market  makers  and  will  not  authorize 
new  index  option  series  in  the  index 
option  class  unless  there  are  at  least 
three  market  makers. 

Market  Surveillance  and  Customer 
Protection.  The  Association's  NASDAQ 
Index  Options  Program  will  provide  for 
the  surveillance  and  regulation  of  the 
market  for  NASDAQ  index  options 
through  a  comprehensive  monitoring 
program  under  which  all  transactions 
executed  by  all  market  makers  and 
members  in  NASDAQ  index  options  will 
be  closely  surveilled. 

Other  specialized  rules  have  been 
developed  to  govern  NASDAQ  index 
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options  Irdding  by  market  makers,  retail 
firms  and  their  customers.  These  rules 
are  comparable  to  the  standards 
presently  applied  to  options  trading  on 
the  various  exchanges.  They  are 
intended  to  prevent  manipulative  abuses 
in  NASDAQ  index  options  and  to  assist 
in  the  detection  of  manipulative 
activities.  These  rules  include  the 
following: 

•  Position  and  Exercise  Limits. — The 
size  of  positions,  whether  long  or  short, 
and  exercises  in  any  five  day  period, 
permitted  for  any  market  maker, 
member  or  associated  person  or  public 
customer  will  be  limited  to  a  number  of 
contracts  having  an  aggregate  value  not 
in  excess  of  $300  million. 

•  Liquidation  of  Positions. — 
Aggregate  positions  of  a  market  maker, 
member  or  associated  person  in  index 
options  which  exceed  the  position  limits 
referenced  above  will  be  required  to  be 
reduced  by  the  amount  of  excess. 

•  Limits  on  Uncovered  Short 
Positions. — The  Association's  rules  also 
will  permit  it  to  impose  limitations  as  to 
the  total  number  of  uncovered  short 
positions  in  a  given  class  of  index 
options. 

•  Restrictions  on  Options 
Transactions  and  Exercises. — T^e 
Association's  rules  will  permit  it  to 
impose  restrictions  on  transactions  in.  or 
exercises  of,  one  or  more  series  of  index 
options  in  the  interests  of  fair  and 
orderly  markets  for  index  options. 

•  Reporting  of  Options  Positions. — 
The  Association's  rules  will  require  that 
market  makers  submit  reports 
concerning  each  account  in  which  a 
member,  associated  persons  or 
customers  have  established  an 
aggregate  position  of  200  or  more  option 
contracts,  long  or  short  of  the  put  class 
and  the  call  class  on  the  same  side  of 
the  market  covering  the  same  underlying 
index. 

•  Allocation  Procedures  for  Exercise 
Notices. — Association  rules  require 
members  to  use  an  approved  random  or 
first-in,  first-out  method  of  allocating 
exercise  notices  and  to  advise 
customers  and  the  Association  of  their 
allocation  method. 

Market  and  Member  Surveillance.  A 
key  feature  of  the  NASDAQ  Index 
Options  Program  will  be  the  unified 
surveillance  and  regulation  of  the 
trading  markets  for  both  NASDAQ 
index  options  and  indexes  underlying 
securities.  This  simultaneous 
surveillance  and  regulation  will  be 
performed  by  the  Association's  Market 
Surveillance  Section  in  a  manner 
comparable  to  that  in  which  NASDAQ 
equity  securities  are  presently 
surveilled. 


The  locked-in  trade  features  will 
provide  an  unimpeachable  audit  trail  for 
index  options  transactions  when  trade 
data  is  integrated  with  clearing  data. 
Thus,  the  Association  will  be  able  to 
capture  and  analyze  all  trade  data  for 
index  options  in  addition  to  ail 
quotation  changes. 

As  a  complement  to  its  daily  market 
surveillance  activities,  the  Association's 
field  inspection  program  of  members 
will  be  expanded  to  give  comprehensive 
coverage  to  all  rules,  regulations  and 
procedures  pertaining  to  NASDAQ 
index  options  trading. 

Trading  Comparison,  Clearing  and 
Settlement.  The  "locked-in  trade" 
features  will  facilitate  the  comparison, 
clearing  and  settlement  of  NASDAQ 
index  options  transactions.  Because  the 
term  of  OCT  executed  trades  will  be 
captured  on-line  as  trades  occur,  these 
trades  may  be  reported  to  OCC  as 
compared  trades  at  the  end  of  the 
trading  day. 

Exercise,  Delivery  and  Payment. 
Subject  to  the  ruels  of  OCC  and  to 
Association  rules  identical  to  those  of 
the  options  exchanges,  a  NASDAQ 
index  option  contract  will  be 
exercisable  by  its  holder  on  any 
business  day  on  or  before  the  expiration 
date  of  the  index  option  contract.  An 
exercise  notice  must  be  submitted  to 
OCC  by  a  clearing  member  acting  on 
behalf  of  an  exercising  holder  of  an 
unexpired  long  index  option  contract. 
An  exercise  notice  accepted  by  OCC 
will  be  assigned  on  a  random  basis  to  a 
clearing  member(s)  maintaining  an  open 
short  position  in  the  series  of  index 
options  involved.  Association  rules  will 
also  require  that  exercise  notices  must 
be  received  or  prepared  by  members  by 
4:10  p.m.  (Eastern  Time)  with  each  form 
time  stamped  at  the  time  it  is  received  or 
prepared.  Additionally,  in  instances 
where  a  member  intends  to  submit  an 
exercise  notice  for  25  or  more  contracts 
in  the  same  index  options  series,  for  a 
market  maker  or  firm  account  or  for  an 
individual  customer,  the  member  must 
notify  the  Association  no  later  than  4:10 
p.m.  (Eastern  Time). 

Margin  Requirements.  NASDAQ 
index  options  will  be  subject  to  margin 
requirements  contained  in  section 
4(a)(iv)  of  Appendix  A  to  section  30  of 
the  Association's  Rules  of  Fair  Practice. 
Pursuant  to  these  rules,  the  minimum 
margin  for  customers'  uncovered  short 
positions  will  be  an  amount  equal  to  the 
current  market  value  of  the  index  option 
premiums,  plus  10%  of  the  closing  index 
option  contract  value  less  the  amount  by 
which  the  option  is  out-of-the-money, 
with  the  minimum  amount  equal  to  the 
current  market  value  of  the  index  option 


premium  plus  2%  of  the  closing  contract 
value. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  statutory  basis  for.  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A).  (B).  and  (C)  below  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Commission,  in  Release  No.  34- 
22026  (May  8, 1985)  50  FR  20310  (May  15. 
1985)  approved,  in  principle,  as  being 
consistent  with  the  Securities  Exchange 
Act  of  1934,  the  index  option  elements  of 
the  NASDAQ  Options  Plan,  previously 
submitted  to  the  Commission  in  File  No. 
SR-NASD-^80-10  and  File  No.  SR- 
NASD-85-5,  subject  to  the  NASD's 
completion  of  its  index  option  rules  and 
submission  of  an  adequate  surveillance 
plan.  The  proposed  rule  change 
incorporates  those  elements  of  the 
NASDAQ  Index  Options  Program 
previously  approved,  in  principle,  by  the 
Commission,  and  supplements  them 
with  additional  rules  deemed  necessary 
by  the  Commission  to  complete  the 
NASD's  index  option  rules  including  a 
provision  that  there  be  at  least  five 
index  options  before  trading  can 
commence,  a  provision  that  no  new 
series  could  be  authorized  unless  there 
are  at  least  three  index  options  market 
makers,  and  a  special  exercise  notice 
provision  for  this  cash  settled  index 
option  product. 

Pursuant  to  the  Commission's 
determinations  in  Release  No.  34-22026, 
the  NASD  is  also  submitting,  under 
separate  cover  a  surveillance  plan 
which  will  utilize  trading  data  captured 
by  its  system  and  apply  surveillance 
parameters  and  systems  which  are 
adequately  designed  to  monitor 
potential  abuses  in  the  trading  of  index 
options.  The  NASD  requests 
confidential  treatment  of  the  contents  of 
its  surveillance  plan. 

The  proposed  rule  change  also 
includes  modifications  to  certain  rule 
changes  previously  proposed  contained 
in  File  No.  SR-NASD-80-10  to  expedite 
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the  commencement  of  trading  in  index 
options  prior  to  the  commencement  of 
trading  in  equity  options  which  await 
Commission  action  on  the  NASD's 
Petition  for  Reconsideration.  These 
modifications  include  deferral  of  the 
automatic  execution  feature  from  the 
initial  phase  of  index  options  trading 
pending  further  systems  developments, 
reduction  of  the  firm  quote  obligation  for 
index  options  transactions  from  three 
contracts  to  one  contract,  and  adoption 
of  a  position  limit  of  S300  million  on  the 
same  side  of  the  market  consistent  with 
position  limits  approved  by  the 
Commission  for  other  self-regulatory 
organizations. 

The  NASD  has  determined  to  submit 
the  proposed  rule  changes  in  a  new  rule 
filing  rather  than  by  further  amendment 
to  File  No.  SR-NASD-aO-10  to  facilitate 
prompt  Commission  consideration  and 
approval  of  the  NASDAQ  Index  Option 
Program.  The  NASD  desires  and  has 
made  operational  preparations  to  permit 
commencement  of  trading  of  NASDAQ 
index  option  contracts  in  September. 
1985. 

The  purpose  of  the  proposed  change 
to  section  33  of  Article  III  of  the 
Corporation's  Rules  of  Fair  Practice  is  to 
redefine  "option"  to  clearly  include  the 
various  new  options  products,  such  as 
index  options,  and  to  retain  sufficient 
flexibility  to  address  new  options 
products  as  they  arise.  The  proposed 
rule  change  does  that  by  defining  an 
"option"  as  any  put.  call,  straddle  or 
other  option  or  privilege  which  is  a 
■"security"  as  defined  in  section  2(1)  of 
the  Securities  Act  of  1933.  as  amended. 
The  proposed  rule  change  to  section  33 
is  identical  to  that  proposed  in  File  No. 
SR-NASD-80-10. 

The  proposed  rule  changes  to 
Appendix  E  to  section  33  of  the 
Corporation's  Rules  of  Fair  Practice 
proposed  in  File  No.  SR-NASD-80-10 
have  been  modified  to  implement  only 
those  changes  necessary  or  appropriate 
to  establish  rules,  regulations  and 
procedures  for  transactions  in  NASDAQ 
index  options  contracts.  Definitions  of 
"Group  of  Options"  and  "NASDAQ 
Industry  Index  Options  "  set  forth  in 
section  2(m)  and  2(zz)  in  File  No.  SR- 
NASD-8010  have  been  deleted  because 
they  have  no  practical  application  to  the 
NASDAQ  Index  Options  Program. 
Section  3(a)(5)  in  File  No.  SR-NASD-80- 
10  which  proposed  criteria  for 
determining  NASDAQ  equity  options 
position  limits  has  been  deleted.  Section 
3(b)(1)  in  File  No.  SR-NASD-flO-lO  has 
been  amended  to  reflect  NASDAQ 
index  option  position  limit  of  $300 
million  on  the  same  side  of  the  market 
consistent  with  Commission  approval 


for  other  self-regulatory  organizations 
trading  index  option  contracts.  Section 
3(b)(2)  in  File  No.  SR-NASD-flO-10 
establishing  position  limits  for  industry 
index  options  has  been  deleted  since  the 
NASD  is  not  proposing  to  trade  industry 
index  options.  The  proposed  rule  change 
contained  in  section  12  in  File  No.  SR- 
NASD-80-10  has  been  modified  in  that 
the  last  sentence  relating  to  integrated 
market  making  in  equity  options  has  not 
been  incorporated  into  this  rule  filing 
which  is  hmited  to  NASDAQ  index    - 
options.  Newly  proposed  section  23(a)- 
(d)  was  previously  approved  by  the 
Commission  as  section  63  of  the 
Corporation's  Uniform  Practice  Code. 
Section  23(a)  has  been  expanded  to 
include  NASDAQ  index  options  in 
addition  to  exchange-listed  options. 
Section  23(e).  which  has  not  previously 
been  submitted  to  the  Commission, 
contains  exercise  procedures  for 
NASDAQ  options  including  a  4:10  p.m. 
(Eastern  Time)  cut-off  time.  Section  23(e) 
is  consistent  with  the  rules  of  other  self- 
regulatory  organizations  and  is  designed 
to  protect  investors  from  being 
exercised  on  the  basis  of  post-close 
news  reports. 

The  proposed  rule  changes  to  Part  IV, 
Schedule  D  of  the  Corporation's  By- 
Laws  proposed  in  File  No.  SR-NASD- 
80-10  have  been  modified  to  implement 
only  those  changes  necessary  or 
appropriate  to  establish  trading  rules, 
regulations  and  procedures  for 
transactions  in  NASDAQ  index  option 
contracts.  The  proposed  rule  changes 
have  also  been  modified  to  reflect  thai 
automatic  execution  service  will  not  be 
available  during  the  initial  phase  of 
NASDAQ  index  options  trading.  Section 
l(ss)  has  been  added  to  define  "Cabinet 
Transaction"  which  refers  to 
accommodation  transactions  at  a  price 
of  $1  for  options  of  nominal  value. 
Section  4(d)  has  been  modified  to  reflect 
that  market  maker  quotes  for  index 
options  must  be  firm  for  one  contract 
rather  than  for  three  contracts  as 
specified  in  File  No.  SR-NASD-80-10. 
Section  7(e)  is  a  new  provision  which 
has  been  added  to  clarify  that  all 
NASDAQ  index  option  contract  orders 
must  be  priced  and  directed  to  a  specific 
market  maker.  A  new  section  9  has  been 
added  to  provide  that  there  must  be  at 
least  five  index  option  market  makers 
before  trading  in  an  index  option  may  be 
authorized  and  that  no  new  option 
series  could  be  authorized  unless  there 
are  at  least  three  index  option  market 
makers.  Section  11(b)(1)  specifies  that 
the  NASD  will  authorize  three 
expiration  months  for  NASDAQ  index 
options.  Section  12(b)(2)  has  been 
modified  to  include  specific  criteria  for 


adding  new  exercise  prices.  All 
exercises  will  be  integers  with  strike 
price  intervals  of  $5.  New  index  option 
series  may  be  added  up  to  the  fifth  day 
prior  to  expiration.  Where  a  new 
expiration  is  opened,  the  NASD  will 
authorize  two  in-the-money  and  two 
out-of-the  money  options  series.  When 
the  value  of  the  underlying  index 
reaches  an  authorized  strike  price,  one 
or  more  additional  strike  prices  will  be 
added.  In  unusual  market  conditions,  the 
NASD  may  add  additional  series  of 
NASDAQ  index  options  up  to  three 
strike  prices  above  and  below  the 
current  index  price. 

The  proposed  rule  changes  are 
consistent  with  the  Act.  Section  15A  of 
the  Securities  Exchange  Act  of  1934 
provides,  pursuant  to  subsection  (b)(2), 
that  an  association  of  brokers  and 
dealers  shall  not  be  registered  as  a 
national  securities  association  unless 
the  Commission  determines  that  its 
Rules  provide  it  with  the  capacity  to 
carry  out  the  purposes  of  the  Act.  to 
enforce  compliance  with  the  Act  by  its 
members  and  persons  associated  with 
its  members,  and  the  rules  and 
regulations  thereunder,  and  to  protect 
investors  and  the  public  interest. 
Further,  the  Commission  must  determine 
pursuant  to  subsection  (b)(6)  that  the 
Rules  of  the  Corporation  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  in 
general  to  protect  investors  and  the 
public  interest.  Finally,  the  Rules  of  the 
Corporation  are  required  by  subsection 
(b)(7)  to  provide  that  its  members  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violation  of  any  provision  of  the  Act  or 
the  rules  and  regulations  thereunder,  or 
the  Rules  of  the  Corporation  and  under 
subsection  (h)(1).  by  adjudication  and 
the  subsequent  imposition  of 
appropriate  sanctions.  The  provisions  of 
Article  III,  section  33  prohibit  a  member 
or  a  person  associated  with  a  member 
from  effecting  transactions  in  options  if 
such  were  inconsistent  with  the  rules, 
regulations  and  procedures  adopted  by 
the  Board  of  Governors.  Under  the 
authority  granted  pursuant  to  section  33. 
the  Board  has  developed  a  regulatory 
program  of  rules,  regulations  and 
procedures  contained  in  Appendix  E, 
which  meet  or  exceed  existing  options 
plans  and  Securities  and  exchange 
Commission  requirements. 

The  proposed  rule  changes  set  forth  in 
Section  33,  Appendix  E  and  Part  IV. 
Schedule  D  of  the  Corporation's  By- 
Laws  are  consistent  with  the  provisions 
of  Section  15A(b)(2).  15A(b)(6)  and 
15A(b)(7)  of  the  Act  in  providing  a 
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system  of  regulation  for  trading  of 
NASDAQ  index  options. 

B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  anticipate 
that  the  proposed  rule  changes  will 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Rather,  by 
introducing  index  option  trading  to  the 
NASDAQ  market,  the  Corporation 
believes  that  it  is  enhancing  competition 
in  a  manner  entirely  consistent  with  the 
Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received  with  respect  to  the  proposed 
rule  changes  contained  in  this  filing. 
However,  numerous  comments 
regarding  certain  of  the  proposed  rule 
change  were  received  in  response  to  the 
Securities  and  Exchange  Commission's 
Release  No.  34-20853,  dated  April  12, 
1984  to  which  the  Corporation  has 
responded.  A  Summary  of  Comments 
received  was  prepared  by  the 
Commission  staff  may  be  found  in  File 
No.  SR-NASD-8Q-10. 

III.  Date  of  Effectiveness  of  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (2) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

In  its  filing  with  the  Commission,  the 
NASD  requests  that  the  Commission 
approve  the  proposed  rule  change  prior 
to  September  16, 1985,  based  upon  a 
finding  of  good  cause  for  accelerating 
approval  pursuant  to  section  19(b][2}  of 
the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  D.C.  20549.  Copies  of  the 


submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  522  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  5, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lohn  Wheeler, 

Secretary. 

August  e,  1985. 

(PR  Doc.  85-19476  Filed  8-14-85;  8:45  am] 
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[Release  No.  22301;  File  No.  SR-NSAD-85- 
22] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  NASD  Certificate  of 
incorporation 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78(b)(1),  notice  is  hereby  given 
that  on  July  31. 1985,  the  National 
Association  of  Securities  Dealers.  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self -Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends  the 
third  paragraph  of  the  NASD  Certificate 
of  Incorporation  by  removing  the  phrase 
"in  any  part  of  the  United  States  of 
America"  from  the  section  of  the 
Certificate  that  enables  the  NASD  to 
transact  business  useful  for  the  purposes 
of  the  NASD. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comn^nts  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  believes  that  as  a  self- 
regulatory  organization  it  must  be 
capable  of  responding  to  fundamental 
changes  in  the  structure  of  the  securities 
marketplace.  The  proposed  rule  change 
is  necessary  to  enable  the  NASD  to 
fulfill  its  responsibilities  in  a  securities 
marketplace  that  is  increasingly 
international  in  character. 

These  changes  are  consistent  with 
section  15A(b)(6)  of  the  Securities 
Exchange  Act.  which  requires  that 
NASD  rules  facilitate  securities 
transactions,  prevent  fraudulent  and 
manipulative  acts,  and  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  rule  changes  do  not  impose 
any  burden  on  competition  not 
necessarj'  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

III.  Dates  of  Effectiveness  of  the 
Proposed  Rule  Change  in  Timing  of 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 
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A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  522  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington.  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  5. 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  8. 1985. 
John  Wbe«i«r. 

Secretary. 

|FR  Doc.  85-19477  Filed  8-14-85;  a45  amj 
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[R«tMM«  No.  IC-14669  (FN*  No.  S12-«099)] 
Trident  Acceptance  Corp^  Application 

August  9.  1985. 

Notice  is  hereby  given  that  Trident 
Acceptance  Corporation  ("Applicant"), 
4700  Six  Forks  Road.  Raleigh.  North    « 
Carolina  27609,  filed  an  application  on 
April  24, 1985,  and  amendments  thereto 
on  April  30.  June  27,  and  August  6, 1985, 
for  an  order,  pursuant  to  section  6{c)  of 
the  Investment  Company  Act  of  1940 
("Act"),  exempting  it  from  all  provisions 
of  the  Act  on  the  terms  and  in  the 
circumstances  summarized  below.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein  and  to  the  Act  for  the 
text  of  all  applicable  provisions  thereof. 

Applicant  is  a  wholly-owned 
subsidiary  of  Trident  Financial 
Corporation,  a  North  Carolina 


corporation  which  provides  advisory 
and  financial  services  to  thrift 
institutions  and  other  entities  engaged  in 
real  estate  mortgage  activities. 
Applicant  states  that  it  will  issue  series 
of  bonds  ("Bonds  ■)  in  "multiple 
participant  bond  financings,"  through 
which  it  will  provide  to  smaller  thrift 
institutions,  home  builders,  commercial 
banks  and  mortgage  bankers  access  to 
the  capital  markets  and  will  provide  to 
similar  larger  entities  an  opportunity  to 
reduce  their  reinvestment  risk  and  their 
interest  rate  exposure  (the  "Mortgage 
Lenders").  It  is  further  stated  that  each 
series  of  Bonds  will  be  issued  pursuant 
to  an  indenture  ("Indenture")  between 
the  Applicant  and  an  independent 
trustee  ('Trustee"),  and  each  series  of 
Bonds  will  receive  one  of  the  two 
highest  ratings  from  one  or  more 
nationally  recognized  rating  agencies 
that  are  unaffiliated  with  Applicant. 
Applicant  may  also  issue  series  of 
bonds  ("Other  Bonds")  collateralized  by 
mortgages  and/or  mortgage-backed 
securities  that  it  has  acquired  through 
open-market  purchases  or  privately- 
negotiated  transactions,  a  sufficient 
portion  of  which  will  represent 
"interests  in  real  estate"  so  that  if 
Applicant  were  to  issue  only  series  of 
such  Other  Bonds  it  claims  it  would  be 
excepted  fit)m  the  Act's  definition  of  an 
investment  company  pursuant  to  section 
3(c)(5)(C).  Applicant  states  that  it  would 
like  to  be  certain  that,  in  undertaking 
multiple  participant  bond  financings,  it 
will  not  be  considered  an  investment 
company  for  the  purposes  of  the  Act. 
and  thus  Applicant  is  requesting  relief 
pursuant  to  section  6(c)  of  the  Act  only 
for  transactions  related  to  the  issuance 
of  Bonds. 

Each  series  of  Bonds  will  be 
separately  secured  primarily  by 
mortgage  collateral  which  may  include 
(i)  promissory  notes  ("Notes")  issued  by 
the  Mortgage  Lenders  or  limited  purpose 
subsidiaries  of  such  Mortgage  Lenders 
("Finance  Subsidiaries")  and  purchased 
by  the  Applicant,  which  Notes  are 
secured  by  Mortgage  Certificates  and/or 
Pledged  Loans  (each  as  defined  below), 
(ii)  conventional  mortgage  loans, 
mortgage  loans  insured  by  the  Federal 
Housing  Administration  ("FHA  Loans") 
and  mortgage  loans  guaranteed  by  the 
Veterans  Administration  ( "VA  Loans") 
("Pledged  Loans")  and  (iii)  "fully- 
modified  pass-through"  mortgage- 
backed  certificates  guaranteed  by  the 
Government  National  Mortgage 
Association  ("GNMA  Certificates"), 
mortgage  participation  certificates 
guaranteed  by  the  Federal  Home  Loan 
Mortgage  Corporation  ("FHLMC 
Certificates"),  mortgage  pass-through 
securities  guaranteed  by  the  Federal 


National  Mortgage  Association  ("FNMA 
Certificates"),  and  mortgage  pass- 
through  certificates,  mortgage 
collateralized  obligations  or  other 
interests  in  mortgages  issued  by  any 
other  person  or  entity  ("Other  Mortgage 
Certificates."  and.  collectively  with 
GNMA  Certificates.  FHLMC  Certificates 
and  FNMA  Certificates,  "Mortgage 
Certificates").  Mortgage  Collateral 
includes  Mortgage  Certificates  and 
Pledged  Loans.  Substantially  all  the 
Mortgage  Collateral  securing  each  series 
of  Bonds  will  be  provided  by  Mortgage 
Lenders  and/or  Finance  Subsidiaries 
and  will  be  either  (i)  mortgage  loans 
originated  by  the  related  Mortgage 
Lender  (or  a  predecessor  of  such 
Mortgage  Lender),  (ii)  Mortgage 
Certificates  as  to  which  the  Mortgage 
Lender  and/or  Finance  Subsidiary  will 
have  represented  that,  except  for  de 
minimus  amounts,  the  mortgage  loans 
underlying  such  Mortgage  Certificates 
were  originated  by  such  Mortgage 
Lender  or  its  predecessor)  or  (iii)  GNMA 
Certificates.  FHLMC  Certificates  or 
FNMA  Certificates  acquired  by  a 
Mortgage  Lender  or  Finance  Subsidiary 
upon  settlement  of  a  repurchase 
agreement  or  similar  financing 
transaction  initiated  by  using  a 
Mortgage  Certificate  of  the  type 
described  in  (ii)  above. 

In  addition  to  the  Mortgage  Collateral, 
the  collateral  for  the  Bonds  may  include 
a  debt  service  reserve  fund,  a  buy-down 
reserve  fund,  other  reserve  funds, 
insurance  policies,  surety  bonds,  and 
proceeds  accounts  ( "Permitted 
Collateral").  A  debt  service  reserve  fund 
would  consist  of  cash,  a  letter  of  credit, 
or  eligible  investments  in  an  amount 
which,  together  with  reinvestment 
earnings  thereon,  would  be  sufficient  to 
cover  any  potential  cash  flow  shortfall 
relating  to  any  Pledged  Loans  consisting 
of,  or  Mortgage  Certificates  backed  by, 
graduated  payment  mortgage  loans.  A 
buydown  reserve  fund  would  consist  of 
cash,  a  letter  of  credit,  or  eligible 
investments  in  an  amount  which, 
together  with  reinvestment  earnings 
thereon,  would  be  sufficient  to  cover 
any  potential  cash  fiow  shortfall  relating 
to  any  Pledged  Loans  subject  to 
payment  subsidy,  or  "buydown",  plans. 
Other  reserve  funds  would  provide 
additional  security  for  the  related  series 
of  Bonds  and  might  be  funded  with 
various  assets,  including  the  excess  cash 
flow  relating  to  the  particular  series  of 
Bonds.  The  amount  held  in  such  reserve 
funds  for  any  series  of  Bonds  is 
expected  to  be  insubstantial.  Proceeds 
accounts  for  each  series  of  Bonds  will 
be  established  by  the  Trustee  to  receive 
all  monthly  principal  and  interest 
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distributions  on  the  Mortgage  Collateral 
securing  such  series. 

According  to  the  application,  the 
Mortgage  Lenders  and  the  Finance 
Subsididires  may  sell  or  pledge  the 
Mortgage  Collateral  to  the  Applicant  in 
exchange  for  all  or  a  part  of  the  net 
proceeds  of  the  sale  of  the  related  series 
of  Bonds.  Substantially  all  of  the  net 
proceeds  of  the  sale  of  any  series  of 
Bonds  will  be  used  to  purchase  Notes 
issued  by  the  Mortgage  Lender  and/or 
its  Finance  Subsidiary  (such  Lender  or 
Finance  Subsidiary,  collectively,  the 
"Participants"),  or  to  directly  purchase 
Mortgage  Collateral.  Each  Note  issued 
by  a  Participant  will  be  secured 
primarily  by  the  grant  by  such 
Participant  to  Applicant  of  a  security 
interest  in  certain  Mortgage  Collateral 
and  in  certain  other  collateral.  The 
Participants  will  pay  the  Notes  issued 
by  them  by  making,  or  causing  to  be 
made,  payments  to  the  Trustee  in  such 
amounts  as  are  necessary,  together  with 
reinvestment  income  thereon  at 
assumed  rates  acceptable  to  the 
nationally  recognized  rating  agency  or 
agencies  that  initially  rate  the  Bonds 
("Reinvestment  Income"),  to  pay  the 
principal  of  and  interest  on  the  related 
series  of  Bonds  as  the  same  shall 
become  due.  Applicant  states  that  each 
Mortgage  Lender  will  be  expected  to  use 
some  or  all  of  the  net  proceeds  of  the 
sale  of  any  such  Mortgage  Collateral  or 
Notes  to  repay  indebtedness  to  lenders 
or  others  incurred  in  connection  with  the 
funding  or  acquisition  of  mortgage  loans 
on  family  residences  financed  by  it  or  in 
its  general  business,  primarily  in  the 
origination  of  other  real  estate  related 
loans,  and  each  Finance  Subsidiary  will 
be  expected  to  distribute  the  net 
proceeds  of  the  sale  of  any  such 
Mortgage  Collateral  or  Notes  to  its 
parent  Mortgage  Lender,  so  that  its 
parent  Mortgage  Lender  may  use  such 
proceeds  for  the  aformentioned 
purposes. 

Each  pool  of  Mortgage  Collateral 
securing  a  series  of  Bonds  will  be  fixed 
when  the  Bonds  are  issued,  subject  to  a 
limited  right  of  substitution.  Participants 
will  only  be  allowed  to  substitute 
GNMA  Certificates  for  GNMA 
Certificates,  to  substitute  GNMA 
Certificates.  FHLMC  Certificates,  and/ 
or  FNMA  Certificates  for  FHLMC 
Certificates.  FNMA  Certificates  or  Other 
Mortgage  Certificates,  and  to  substitute 
Pledged  Loans  for  Pledged  Loans, 
provided  in  the  case  of  Pledged  Loans 
that  the  substitute  Pledged  Loan  is  of 
higher  or  equal  quality  (that  is,  such 
substitute  Pledged  Loan  is  insured  up  to 
at  least  the  same  level  by  a  mortgage 
insurer  the  claims-paying  ability  of 


which  is  rated  at  least  as  high  as  that  of 
the  insurer  of  the  Pledged  Loans  being 
replaced  by  the  rating  agency  or 
agencies  rating  the  Bonds,  or  if  the 
Pledged  Loan  being  replaced  is  not  so 
insured,  the  substitute  Pledged  Loan  has 
a  loan-to-value  ratio  no  higher  than  the 
Pledged  Loan  being  replaced).  In  the 
event  that  Pledged  Loans  originated 
more  than  one  year  prior  to  substitution 
are  substituted,  each  such  substituted 
Pledged  Loan  will  be  reviewed  for 
continuing  underwriting  qualification. 
The  substitute  collateral  will  be  required 
to  have  scheduled  cash  flows  at  least 
equal  to  those  of  the  Mortgage 
Collateral  it  replaces.  After  giving  affect 
to  any  such  substitution,  the  scheduled 
cash  Hows  on  the  Mortgage  Collateral 
and  related  Permitted  Collateral, 
together  with  the  Reinvestment  Income 
thereon  at  assumed  rates  acceptable  to 
rating  agencies  that  rate  the  Bonds,  will 
be  sufficient  to  make  payments  on  the 
Bonds  in  accordance  with  their  terms 
and  to  retire  each  class  of  Bonds  not 
later  than  its  stated  maturity.  It  will  be  a 
further  condition  of  any  such 
substitution  that  the  outstanding  ratings 
of  the  Bonds  not  be  affected  by  such 
substitution. 

The  Applicant  does  not  anticipate  that 
substitution  of  Mortgage  Collateral  will 
occur  frequently.  In  practice, 
substitution  is  likely  to  occur,  if  at  all. 
only  where  (i)  a  Participant  desires  to 
remove  a  particular  mortgage  loan  from 
the  Mortgage  Collateral  in  order  to  have 
greater  discretion  in  dealing  with  a 
particular  homeowner,  (ii)  as  a 
corrective  measure  in  the  event  that  any 
representation  or  warranty  with  respect 
to  such  Mortgage  Collateral  is  found  to 
be  incorrect,  or  any  related 
documentation  is  found  to  be  defective, 
in  any  material  respect,  or  (iii)  to  allow 
the  Participants  to  satisfy  their 
commitments  when,  for  various 
administrative  reasons,  it  takes  more 
time  than  anticipated  to  effect  the 
assignment  to  the  Trustee  of  a  security 
interest  in  certain  of  the  Mortgage 
Certificates.  Applicant  expects  that  such 
substitution  would  occur  within  three 
months  after  the  closing  of  the  sale  of 
the  Bonds,  but  in  any  event  prior  to  the 
first  payment  date  for  the  Bonds. 

Applicant  states  that  it  may  from  time 
to  time  engage  in  financings  in  which 
principal  payments  on  the  Bonds  are 
made  through  redemptions,  which  may 
include  redemptions  at  the  option  of 
bondholders.  Any  such  redemptions  will 
permitted  only  to  the  extent  that 
payments  received  on  the  Mortgage 
Collateral  (and  related  amounts 
withdrawn  from  certain  reserve  funds 
and  other  Permitted  Collateral)  are 


available  to  pay  the  outstanding 
principal  plus  accrued  interest  on  the 
Bonds  so  redeemed.  Redemptions  of 
Bonds  of  any  series  at  the  option  of 
Bondholders  will  not  be  permitted  from 
the  portion  of  any  redemption  fund 
attributable  to  scheduled  payments  of 
principal  and  interest  received  on  the 
Mortgage  Collateral  for  such  series.  Any 
such  redemption  fund  is  expected  at  all 
times  to  be  small  in  relation  to  the 
amount  of  Mortgage  Collateral;  funds 
are  expected  to  be  held  in  such 
redemption  fund  only  for  short  periods 
of  time:  and  the  amount  received  upon  a 
redemption  will  be  equal  to  the 
outstanding  principal  amount  of  Bonds 
redeemed  plus  accured  interest  nnd  will 
not  be  based  upon  a  proportionate 
amount  of  the  Applicant's  net  assets. 

The  Mortgage  Ckillateral  pledged  to 
secure  each  series  of  the  Bonds  will  be 
pledged  and  assigned  to  the  Trustee, 
held  by  the  Trustee  or  independent 
custodian  banks  acting  as  agent  for  the 
Trustee  and  registered,  or  an  assignment 
thereof  recorded,  in  the  name  of  the 
Trustee,  its  nominee  or  such  a 
custodian,  each  of  which  will  be 
independent  of  the  Applicant.The  Notes 
and  all  other  Permitted  Collateral,  other 
than  buydown  funds,  will  be  held  by  the 
Trustee  or  such  a  custodian,  or  in  an 
account  in  the  name  of  the  Trustee  or 
such  a  custodian  with  an  independent 
depository  institution.  At  the  time  a 
series  of  Bonds  is  issued,  the  collateral 
value  of  the  Mortgage  Collateral  for 
such  series  (together  with  amounts 
deposited  in  reserve  funds,  if  any.  and 
accounts  and  funds  further  securing 
such  series)  will  be  at  least  equal  to  the 
principal  amount  of  the  Bonds.  The 
collateral  value  of  collateral  represents 
the  principal  amount  of  Bonds,  the 
principal  of  and  interest  on  which  can 
be  paid  from  the  cash  flows  on  such 
collateral  and  related  Reinvestment 
Income. 

The  Applicant  states  that  it  will 
provide  computer  data  concerning  any 
Pledged  Loans  and  mortgage  loans 
underlying  any  Other  Mortgage 
Certificates  securing  a  series  of  Bonds  to 
the  rating  agency  or  agencies  rating  the 
series  of  Bonds  for  their  review  with 
respect  to  relevant  credit  considerations 
and  that  independent  accountants  or 
other  independent  third  parties  will 
verify  the  accuracy  of  the  data  by 
examining  the  original  loan  files,  using 
statistical  sampling  or  other  generally 
accepted  methods.  The  Applicant  states 
that  such  verification  will  include 
review  of  the  mortgage  note,  the 
mortgage  or  deed  of  trust,  the 
appropriate  insurance  policies,  the 
appraisal  report,  the  loan  application. 
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and  other  documentation  reJevant  for 
the  purpose.  Based  upon  their  review, 
the  rating  agencies  must  confirm  the 
collateral  values  assigned  to  the  loans. 
The  Applicant  believes  that  the 
foregoing  procedures,  conducted  by 
independent  third  parties,  will  be 
sufficient  to  determine  the  quality  and 
value  of  such  Mortgage  Collateral. 

Applicant  represents  that  it  is  a 
limited  purpose  finance  company  whose 
only  significant  assets  will  be  Mortgage 
Collateral,  and  Notes  secured  by 
Mortgage  Collateral,  pledged  as 
collateral  for  each  series  of  Bonds.  It 
submits  that  neither  the  proposed 
operations  of  Applicant  nor  the 
proposed  offering  and  sale  of  the  Bonds 
resemble  those  of  a  typical  investment 
company.  The  structure  of  the  offering  is 
based  on  a  pay-through  concept,  which 
matches  the  amount  of  funds  needed  to 
pay  Bondholders  with  the  cash  flow 
from  the  Mortgage  Collateral  securing 
such  Bonds.  Applicant  also  submits  that 
it  is  to  be  formed  for  the  primary 
purpose  of  facilitating  the  financing  of 
mortgage  loans  to  expand  the 
availability  of  residential  mortgages,  a 
critical  national  need. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  September  3. 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  factor  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  fded  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  fay  the  Division  of 
Investment  .Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 

|FR  Doc.  85-19469  Filed  8-14-85;  8:45  am) 
BILUNG  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

National  Environmental  Policy  Act 
(NEPA)  Implementing  Procedures 

(CGO  85-058] 

agency:  Coast  Guard.  DOT. 


action:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  copies  of  the  newly 
revised  Commandant  Instruction 
M16475.1B,  National  Environmental 
Policy  Act  (NEPA)  Implementing 
Procedures.  The  Instruction  establishes 
Coast  Guard  procedures  for 
implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  in  compliance  with  regulations 
of  the  Council  on  Environmental 
Quality,  Executive  Order  No.  12114  on 
Environmental  Effects  Abroad  of  Major 
Federal  Actions,  and  the  environmental 
analysis  requirements  of  other  laws 
affecting  USCG  programs.  These 
changes  affect  USCG  internal 
procedures  only. 

FOR  COPIES  AND/OR  FURTHER 
INFORMATION  CONTACT:  LT]G 

Wood-Thomas,  Environmental 
Compliance  and  Review  Branch,  Office 
of  Marine  Environment  and  Systems, 
United  States  Coast  Guard  at  (202)  426- 
3300.  Mail  requests  should  be  addressed 
to:  Commandant  (G-WP-3).  U.S.  Coast 
Guard.  2100  Second  Street  SW, 
Washington,  DC  30593, 

Dated:  August  8, 1985. 
|.H.  Parent. 

Captain,  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Environment  and  Systems. 
[FR  Doc.  85-19443  Filed  8-14-85;  8:45  am| 

BILUNO  CODE  4910-14-M 


Maritime  Administration 

(Docket  S-771J 

Application  for  a  Waiver  to  Permit 
Participation  In  a  Space-Charter 
Agreement  With  a  Foreign-flag  Carrier; 
Lykes  Bros.  Steamship  Co.,  Inc. 

Lykes  Bros.  Steamship  Co..  Inc. 
(Lykes).  by  application  dated  July  25. 
1985.  requests  a  waiver  of  the  provisions 
of  section  804(a)  of  the  Merchant  Marine 
Act.  1936,  as  amended  (Act),  if  a  waiver 
is  necessary,  for  Lykes'  participation  in 
a  space  charter  agreement  with  Trans 
Freight  Lines,  Inc.  (TFL).  a  wholly 
owned  subsidiary  of  an  Australian 
company. 

The  TFL/Lykes  Space  Charter 
Agreement,  for  purposes  of 
identification  referred  to  as  Agreement 
217-010792.  would  permit  Lykes  to 
charter  space  on  TFL's  vessels  for  the 
carriage  of  cargo  and  equipment  in  the 
trade  between  United  States  Gulf  ports 
and  inland  points  via  such  ports,  and 
ports  and  inland  points  in  Northern 
Europe  (LeHavre-Hamburg  range)  and 
the  United  Kingdom.  The  term 


"equipment"  includes  containers  and 
chassis. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary.  Maritime 
Administration.  Room  7300,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5:00  P.M.  on 
August  29. 1985.  This  notice  is  published 
as  a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  decision  on  the  application,  as 
filed  or  as  may  be  amended.  The 
Maritime  Administrator  will  consider 
any  comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies.) 

By  Order  of  the  Maritime  Administrator. 

Dated;  August  9. 1985. 
Murray  A.  Bloom, 
Assistant  Secretary. 

(FR  Doc.  85-19411  Filed  8-14-«5;  8:45  am] 
BILUNO  COOE  4910-41-M 


Research  and  Special  Programs 
Administration 

High  Pressure  Composite  Hoop 
Wrapped  Cylinders  4500  P.S.I.G. 
Marked  Service  Pressure;  Cylinders— 
85-4 

agency:  Materials  Transportation 
Bureau.  Research  and  Special  Programs 
Administration,  DOT. 

action:  DOT-E  7235.  Exemption  related 
notice. 

summary:  The  purpose  of  this  notice  is 
to  require  all  cylinders  manufactured 
under  DOT-E  7235  that  are  marked 
DOT-E  7235  4500  and  not  equipped  with 
neckrings,  be  removed  from  service 
before  October  1, 1985.  This  action  is 
being  taken  because  MTB  believes 
continued  use  of  these  cylinders  without 
neckrings  may  pose  a  safety  problem. 

Notes. — Cylinders  addressed  in  this  notice 
are  other  than  those  specifically  identified  in 
FR  Notices  August  11, 1983,  (48  FR  36559)  and 
July  17, 1985,  (50  FR  29038]  as  being  subject  to 
unconditional  recall. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Mallen,  Office  of  Hazardous 
Materials  Regulation,  Materials 
Transportation  Bureau,  U.S.  Department 
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of  Transportation.  Washington.  D.C. 
20590.  (202)  755-4906. 

SUPPLEMENTARY  INFORMATION:  While 
the  basic  canse  of  the  failure  of 
cylinders  manufactured  under 
exemption  DOT-E  7235  has  not  as  yet 
been  determined,  metallurgical  analysis 
indicates  that  the  fractures  are 
intergranular  and  result  from  sustained 
load  crack  propagation. 

On  February  27. 1984,  the  Materials 
Transportation  Bureau  (MTB)  published 
a  notice  (49  FR  7182)  specifying  a 
reduction  in  filling  pressure  from  4500 
psi  to  4000  psi  for  all  cylinders 
manufactured  under  exemption  DOT-E 
7235  and  marked  DOT-E  7234-4500.  This 
action  was  based  on  failure  analysis 
and  testing  performed  by  the 
manufacturer,  Luxfer  USA  Limited 
(Luxfer),  which  demonstrated  that 
reducing  the  maximum  filling  pressure 
from  4500  psi  to  4000  psi  would 
substantially  decrease  the  likelihood  of 
a  catastrophic  failure. 

On  November  1, 1984,  MTO  published 
a  notice  (49  FR  44047)  specifying  that 
exemption  DOT-E  7235  had  been 
amended  to  authorize  filling  to  4500  psi 
of  acceptable  cylinders  marked  DOT-E 
7235-4500  and  equipped  with  a  steel 
neckring  installed  under  the  supervision 
of  Luxfer.  This  action  was  based  on 
results  of  a  series  of  hydrostatic  and 
hydro-pneumatic  burst  tests  performed 
by  Luxfer  on  preflawed  cylinders  with 
and  without  neckrings.  Luxfer's  test 
results  showed  that  all  test  cylinders 
with  neckrings  failed  by  leakage  only 
while  a  considerable  number  of  test 
cylinders  without  neckrings  failed  by 
rupturing. 

Since  the  type  of  failure  experienced 
in  these  cylinders  is  considered  "time 
dependent",  MTB  believes  that 
prolonged  usage  of  cylinders  without 
neckrings  may  present  a  safety  problem 
even  when  the  filling  pressure  is  limited 
to  4000  psi.  Accordingly,  MTB  has 
amended  DOT-E  7235  to  require  that 
any  cylinder  manufactured  under 
exemption  DOT-E  7235,  which  is 
marked  DOT-E  7235-4500  and  is  not 
equipped  with  a  neckring  be  removed 
from  service,  prior  to  October  1, 1985. 

Issued  in  Washington.  D.C.  on  August  9, 
1985  under  authority  delegated  in  49  CFR  Part 
106.  Appendix  A. 
Thomas  J.  Charlton. 

Acting  Associate  Director  for  Hazardous 
Materials  Regulation,  Materials 
Transportation  Bureau. 
(FR  Doc.  85-19487  Filed  8-14-65:  8:45  am] 

BILLING  CODE  4910-60-M 


Technical  Hazardous-Liquid  Pipeline 
Safety  Standards  Committee;  Public 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (F>ub. 
L.  92-463.  5  U.S.C.  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
Technical  Hazardous-Liquid  Pipeline 
Safety  Standards  Committee  on 
September  18. 1985,  at  9:00  a.m..  in  Room 
3442,  Nassif  Building,  400  Seventh 
Street,  SW..  Washington,  DC,  20590. 

The  purpose  for  the  meeting  is  to 
develop  a  report  on  the  technical 
feasibility,  reasonableness,  and 
practicability  of  three  proposed 
amendments  of  the  Hazardous  Liquids 
Pipeline  Safety  Standards  (49  CFR  Part 
195). 

Part  I — Proposed  Amendments  of  49 
CFR  Part  195 

1.  Welding  procedures  for  gas  and 
hazardous  liquid  pipelines  (§195.214  and 
195.227):  Identical  performance 
standards  (excepting  sections 
referenced)  to  be  proposed  for  welding 
procedure  qualification  under  Parts  192 
and  195. 

2.  Updating  steel  line  pipe 
specifications  (§195.3):  The  American 
Petroleum  Institute  (API)  has  replaced 
API  Specifications  5L,  5LS,  and  4LX  with 
specification  API  5L.  Proposed  rule  will 
update  Parts  192  and  195  to  include  API 
Specification  5L,  the  1985  edition. 

3.  Definition  of  rural  gathering  lines 
(§195.1(b)(4)):  The  exception  of  rural 
gathering  lines  from  Part  195 
requirements  would  be  clarified  by 
proposed  new  definitions. 

Part  II — Terminal  Storage  Facilities 

The  Committee  will  receive  and 
discuss  a  preliminary  report  on  terminal 
storage  facilities. 

Part  III — Overpressure  Protection 

The  Committee  will  be  briefed  on  and 
discuss  a  recently  initiated  project  to 
clarify  application  of  §195.406(b)  and  to 
extend  overpressure  protection  to 
unregulated  facilities. 

Attendance  is  open  to  the  public,  but 
limited  to  the  space  available.  With 
approval  of  the  chair  of  the  Committee, 
members  of  the  public  may  present  oral 
statements  on  any  items  scheduled  for 
discussion.  Due  to  the  limited  time 
available,  each  person  who  wants  to 
make  an  oral  statement  is  requested  to 
notify  Betty  Clark,  Room  8409,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  telephone  202- 
426-1640,  of  the  topics  to  be  addressed 
and  the  time  requested  to  address  each 


topic.  The  chair  may  deny  any  request 
to  present  an  oral  statement  and  may 
limit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
written  statements  to  the  Committee 
before  or  after  any  session  of  the 
meeting. 

Dated:  August  12. 19B5. 

Richard  L.  Bean, 

Associate  Director  for  Pipeline  Safety 
Regulation.  Materials  Transportation  Bureau. 

jFR  Doc.  85-19501  Filed  8-14-85:  8:45  am] 

BILUNG  COOC  M10-40-M 


Technical  Pipeline  Safety  Standards 
Committee/Technical  Hazardous 
Liquid  Pipeline  Safety  Standards 
Committee;  Joint  Public  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  joint  meeting  of  the 
Technical  Pipeline  Safety  Standards 
Committee  on  September  17. 1985.  at 
9:00  a.m.  in  Room  3442  Nassif  Building. 
400  Seventh  Street.  S.W..  Washington. 
DC  20590. 

The  purpose  of  the  meeting  is  to 
obtain  the  joint  Committee's  review  of 
and  comments  on  a  number  of  reports 
(including  user  fees.  State  grant-in-aid 
allocation  formula,  federal /state 
pipeline  safety  roles)  being  prepared  for 
submission  to  Congress. 

Attendance  is  open  to  the  public,  but 
limited  to  the  space  available.  With 
approval  of  the  Executive  Director  of  the 
Committees,  members  of  the  public  may 
present  oral  statements  on  the  subject. 
Due  to  the  limited  time  available,  each 
person  who  wants  to  make  an  oral 
statement  is  requested  to  notify  Betty 
Clark,  Room  8409,  Nassif  Building.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590,  telephone  202-426-1640.  of  the 
topics  to  be  addressed  and  the  time 
requested  to  address  each  topic.  The 
presiding  officer  may  deny  any  request 
to  present  an  oral  statement  and  may 
limit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
written  statements  to  the  Committee 
before  or  after  any  session  of  the 
meeting. 

Dated:  August  12. 1985. 

Richard  L.  Beam. 

Associate  Director  for  Pipeline  Safety 
Regulation,  Materials  Transportation  Bureau. 

|FR  Doc.  85-19502  Filed  8-14-85:  8:45  am] 

BILUNG  CODE  4910-aO-M 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

(Supplement  to  Department  Circular- 
Public  Debt  Series— No.  24-85) 

Treasury  Notes,  Series  0-1995 

Washington.  August  8. 1985. 

The  Secretary  announced  on  August  7. 
1985  (50  FR  32508;  August  12, 1985).  that 
the  interest  rate  on  the  notes  designated 
Series  C-1995.  described  in  Department 
Circular— Public  Debt  Series— No.  24-85 
dated  August  1, 1985.  will  be  10- V^ 
percent.  Interest  on  the  notes  will  be 
payable  at  the  rate  of  10- Vapercent 
annum. 
Gerald  Murphy. 

Acting  Fiscal  Assistant  Secretary. 
|FR  Doc.  85-19447  Filed  8-14-85:  8:45  am] 

BILLING  COOE  4S10-40-M 

[Supplement  to  Department  Circular— 
PuMic  Debt  Series— No.  23-85] 

Treasury  Notes,  Series  T-1988 

Washington,  August  7, 1985. 

The  Secretary  announced  on  August  8. 
1985  (50  FR  32507:  August  12, 1985).  that 
the  interest  rate  on  the  notes  designated 
Series  T-1988,  described  in  Department 
Circular— Public  Debt  Series — No.  23-85 
dated  August  1, 1985,  will  be  9 '/a 
percent.  Interest  on  the  notes  will  be 
payable  at  the  rate  of  9'/2  percent  per 
annum. 
Gerald  Murphy. 

Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  85-19448  Filed  8-14-85;  8:45  am) 

BU.UMG  COO€  4S10-40-M 

(Supplement  to  Department  Circular- 
Public  Debt  Series— No.  25-85] 

Treasury  Bonds  of  2015 

Washington,  August  9, 1985. 

The  Secretary  announced  on  August  8, 
1985  (50  FR  32511;  August  12, 1985),  that 
the  interest  rate  on  the  Bonds  of  2015, 
described  in  Department  Circular — 
Public  Debt  Series— No.  25-85  dated 
August  1, 1985,  will  be  lO^s  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  10%  percent  per  annum. 
Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  85-19446  Filed  8-14-85;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b].  notice  is  hereby  given  that 
at  5:15  p.m.  on  Thursday,  August  8. 1985, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to: 

(A)(1)  Receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Security 
Bank  &  Trust  Company,  Midwest  City, 
Oklahoma,  which  was  closed  by  the  Bank 
Commissioner  for  the  State  of  Oklahoma  on 
Thursday,  August  8, 1985:  (2)  accept  the  bid 
for  the  transaction  submitted  by  Security 
Bank  of  Midwest  City.  Midwest  City, 
Oklahoma,  a  newly-chartered  Stale 
nonmember  bank  subsidiary  of  Comban 
Shares,  Inc.,  Oklahoma  City.  Oklahoma:  (3) 
approve  the  applications  of  Security  Bank  of 
Midwest  City,  Midwest  City,  Oklahoma,  for 
Federal  deposit  insurance,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  Security 
Bank  &  Trust  Company,  Midwest  City, 
Oklahoma,  and  for  consent  to  establish  the 
sole  branch  of  Security  Bank  &  Trust 
Company  as  a  branch  of  Security  Bank  of 
Midwest  City:  and  (4)  provide  such  financial 
assistance,  pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)),  as  was  necessary  to  facilitate  the 
purchase  and  assumption  transaction: 

(B)  Consider  recommendations  with 
respect  to  the  initiation,  termination,  or 
conduct  of  administrative  enforcement 
proceedings  involving  certain  insured  banks 
or  officers,  directors,  employees,  agents  or 
other  persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  {c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552(c)(6),  (c)(8),  (c)(9)(A)(ii)): 

(C)(1)  Accept  the  bid  of  Peoples  Bank, 
National  Association,  Houston,  Texas,  a 


neivly-chartered  National  bank  subsidiary  of 
Bay  Bancshares,  Inc.,  La  Porte.  Texas,  for  the 
purchase  of  certain  assets  of  and  assumption 
of  the  liability  to  pay  deposits  made  in 
Riverside  National  Bank  of  Houston.  Texas, 
which  was  closed  by  the  Deputy  Comptroller 
of  the  Currency,  Office  of  the  Comptroller  of 
the  Currency,  on  Thursday,  August  1. 1985, 
and  (2)  provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1823(c)(2)), 
as  was  necessary  to  facilitate  the  purchase 
and  assumption  transaction. 

(D)  Consider  a  request  for  financial 
assistance  pursuant  to  section  13(c)  of  the 
Federal  Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552(c)(4).  (c)(6).  (c)(8).  {c)(9)(A){ii). 
and  (c)(9)(B)). 

Dated:  August  9, 1985. 
Federal  Deposit  Insurance  Corporation. 
Noyie  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  85-19535  Filed  8-13-85: 11:24  am] 

BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  4:55  p.m.  on  Friday.  August  9, 1985. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
State  Bank  of  Farmersville.  Farmersville, 
Illinois,  which  was  closed  by  the 
Commissioner  of  Banks  and  Trust 
Companies  for  the  State  of  Illinois  on 
Friday,  August  9. 1985;  (2)  accept  the  bid 


for  the  transaction  submitted  by 
Litchfield  Bank  and  Trust  Company. 
Litchfield.  Illinois,  an  irrsurcd  State 
nonmember  bank:  (3)  approve  the 
application  of  Litchfield  Bank  and  Trust 
Company.  Litchfield.  Illinois,  for  consent 
to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposits 
made  in  State  Bank  of  Farmersville. 
Farmersville,  Illinois,  and  for  consent  to 
establish  the  sole  office  of  Slate  Bank  of 
Farmersville  as  a  facility  of  Litchfield 
Bank  and  Trust  Company;  and  (4) 
provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)).  as  was  necessary  to 
facilitate  the  purchase  and  assumption* 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Mr.  Michael  A.  Mancusi.  acting  in  the 
place  and  stead  of  Director  of  H.  Joe 
Selby  (Acting  Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c){8).  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  August  12. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  |.  Robinson. 
Executive  Secretary. 
(FR  Doc.  85-19536  Filed  8-13-C5: 11:25  am) 

BILUNG  COOC  6714-01-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

ACTION.  Addition  of  item  to  meeting 
agenda. 

DATE  OF  MEETING:  August  7-8, 1985. 

PLACE:  Council  offices.  Suite  1100.  850 
SW.  Broadway.  Portland,  Oregon. 

SUMMARY:  The  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b.  requires 
Federal  Register  notice  whenever  an 
agency  adds  an  item  to  its  meeting 
agenda  after  the  meeting  has  been 
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publicly  announced.  At  its  August  7-8, 
1985  meeting  in  Portland,  Oregon,  the 
Northwest  Power  Planning  Council 
voted  unanimously  (with  Council 
member  Donald  Godard  absent]  to  add 
to  its  agenda  "Consideration  of 
Extending  the  Public  Comment  Period 
for  the  Model  Conservation  Standards 
Rulemaking".  The  Council  also  found 


that  Council  business  required  the 
addition  and  that  no  earlier 
announcement  of  the  addition  was 
possible  because  the  issue  was  raised 
by  public  comments  soon  before  the 
meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Ms.  Bess  Atkins,  (503) 


222-5161, 1-800-222-3355  (toll-free  in 
Idaho.  Montana  and  Washington)  or  1- 
800-452-2324  (toll-free  in  Oregon). 
Edward  Sheets, 

Executive  Director. 

|FR  Doc  85-19556  Filed  8-13-85;  11:49  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  2 
(FRL-2832-3(b)] 

Public  Information  Regulations; 
Collection  of  Fees 

aqency:  Environmental  Protection 
Agency. 

ACTION:  Interim  Hnal  rule. 

SUIHIARY:  This  interim  rule  modifies  the 
Environmental  Protection  Agency's 
regulations  on  the  collection  of  fees 
under  the  Freedom  of  Information  Act. 
On  March  17, 1983,  the  Agency 
published  a  Hnal  rule  on  collection  of 
fees,  the  potential  impact  of  which 
raised  some  public  concern.  In  response 
to  public  comment  and  in  settlement  of 
litigation  on  the  matter,  the  Agency  is 
publishing  this  interim  final  rule  which 
reinstates  the  procedures  in  effect  prior 
to  March  17,  1983. 
EFFECTIVE  DATE:  August  15, 1985. 
ADORESS;  Contracts  and  Information 
Law  Branch  (LE-132G),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  S.  Roemer,  Office  of  General 
Counsel,  Telephone  202/382-5460. 

SUPPLEMENTARY  INFORMATION:  The 

Environmental  Protection  Agency's 
(EPA's)  procedures  for  handling 
requests  for  information  under  the 
Freedom  of  Information  Act  (FOIA) 
appear  in  40  CFR  Part  2.  Subpart  A.  In 
another  Federal  Register  notice 
(scheduled  to  be  published  the  same 
date  as  this  notice)  EPA  is  proposing 
certain  changes  in  those  procedures  and 
in  the  procedures  for  handling  of 
confidential  business  information  at  40 
CFR  Part  2.  Subpart  B.  The  instant 
notice  addresses  two  subsections  of  40 
CFR  Part  2.  Subpart  A,  §§  2.120(c)  and 
2.120(e).  Rather  than  making  proposed 
changes,  this  notice  establishes  interim 
final  changes  in  those  subsections. 

Subsections  (c)  and  (e)  of  §  2.120 
relate  to  the  collection  of  fees  under  the 
FOIA.  On  March  17. 1983  (48  FR  11270), 
EPA  published  in  the  Federal  Register  a 
final  rule  concerning  the  collection  of 
fees  for  FOIA  requests.  That  rule  change 
EPA's  fee  collection  policy  to  require  full 
payment  of  estimated  search  and 
copying  fees  before  any  records  are 
searched  for,  copied,  or  released. 

After  publication  of  the  rule.  EPA 
received  comments  from  the  public 
raising  concerns  about  the  potential 
impact  the  regulation  might  have  on 


requestors  obtaining  information  under 
the  FOIA. 

In  response  to  the  public  comments 
and  in  settlement  of  litigation 
challenging  the  new  procedures,  EPA 
agreed  to  amend  the  March  17  final  rule 
and  revert  to  its  prior  procedures.  An 
interim  final  rule  was  prepared, 
approved  and  implemented  by  the 
Agency.  The  approved  rule  was 
misplaced,  however,  and  never 
published  in  the  Federal  Register.  The 
Agency  is  correcting  this  error  by 
issuing  an  interim  rule  to  fprmally 
establish  the  interim  final  rule  which 
reflects  our  current  practices.  These 
interim  procedures  are  identical  to 
EPA's  fee  collection  procedures  (40  CFR 
Part  2)  which  were  in  existence  prior  to 
the  March  17, 1983  rule.  They  were 
published  after  notice  and  opportimity 
for  comments  on  September  1, 1976  and 
September  8, 1978  (41  FR  36902  and  43 
FR  40000). 

The  Agency  is  considering  what  its 
future  policy  should  be  with  respect  to 
procedures  for  the  payment  of  fees.  The 
Agency  believes  it  needs  a  procedure  to 
require  payment  before  responsive 
documents  are  released  to  the  requestor, 
especially  in  cases  where  large  costs  are 
involved.  Such  a  procedure  would 
reduce  the  costs  to  the  government  of 
collecting  unpaid  fees  and  would  avoid 
defaults  by  individuals  who  make 
requests  for  large  volumes  of  records. 
Comments  are  invited  on  this  issue. 

Other  changes  to  §  2.120  are  made  in 
proposed  form  and  appear  in  the  related 
Federal  Register  notice  mentioned 
herein. 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  changes  to  EPA's  procedures  will 
not  imp>ose  additional  costs  for  small 
entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Dated:  July  17, 1965. 
Lee  M.  Thomas, 
Administrator. 

List  of  Subjects  in  40  CFR  Part  2 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Confidential  business  informatioiL 

For  the  reasons  set  forth  above  EPA  is 
amending  40  CFR  Part  2  as  follows: 

PART  2— (AMENDED] 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  553;  sees.  114. 
208.  301,  and  307  of  the  Clean  Air  Act  as 
amended,  42  U.S.C.  7414,  7542,  7601,  7807; 


■CCS.  308.  501,  and  509(a)  of  the  Clean  Water 
Act  as  amended,  33  U.S.C.  1318, 1361, 
138B(a);  sec.  13  of  the  Noise  Control  Act  of 
1972.  42  U.S.C.  4912;  sees.  1445  and  1450  of 
the  Safe  Drinking  Water  Act,  42  U.S.C.  300J-4, 
3Q0i-9:  sees.  2002  and  3007  of  the  Solid  Waste 
Disposal  Act,  as  amended,  42  U.S.C.  6912. 
6827;  sec.  14  of  the  Toxic  Substances  Control 
Act.  15  U.S.C.  2613;  sees.  10, 12,  and  25  of  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act,  as  amended,  7  U.S.C.  136h, 
136j,  136v;  sec.  406(0  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  as  amended,  21 
U.SC.  345(f):  and  sees.  104(f)  and  108  of  the 
Marine  Protection,  Research,  and  Sanctuaries 
Act  of  1972,  33  U.S.C.  1414(f).  1418. 

2.  Section  2.120  is  amended  by 
revising  paragraphs  (c)  and  (e)  to  read 
as  follows: 

S  2.120    Fees;  payment;  waiver. 

***** 

(c)  Prepayment  or  assurance  of 
payment.  If  an  EPA  office  determines  or 
estimates  that  the  unpaid  f^es 
attributable  to  one  or  more  requests  by 
the  same  requestor  exceed  or  will 
exceed  $25.00,  that  office  need  not 
search  for,  duplicate  or  disclose  records 
in  response  to  any  request  by  the 
requestor  until  the  requestor  pays,  or 
makes  acceptable  arrangement  to  pay, 
the  total  amount  of  fees  due  (or 
estimated  to  become  due)  under  this 
section.  In  such  a  case,  the  EPA  office 
shall  promptly  inform  the  requestor  (by 
telephone,  if  practicable)  of  the  need  to 
make  payment  or  arrangement  to  pay. 
See  also  {  2.112(d). 

***** 

(e)  The  EPA  Freedom  of  Information 
Officer  shall  maintain  a  record  of  all 
fees  charged  requestors  for  searching  for 
and  reproducing  requested  records 
under  this  section.  If  after  the  end  of  60 
calendar  days  from  the  date  on  which 
request  for  payment  was  made  the 
requestor  has  not  submitted  payment  to 
the  EPA  Freedom  of  Information  Officer, 
the  Freedom  of  Information  Officer  shall 
place  the  requestor's  name  on  a 
delinquent  list.  If  a  requestor  whose 
name  appears  on  the  delinquent  list 
makes  a  request  under  this  part,  the  EPA 
Freedom  of  Information  Officer  shall 
inform  the  requestor  that  EPA  will  not 
process  the  request  until  the  requestor 
submits  payment  of  the  overdue  fee 
from  the  earlier  request.  Any  request 
made  by  an  individual  who  specifies  an 
affiliation  with  or  representation  of  a 
corporation,  association,  law  firm  or 
other  organization  shall  be  deemed  to  be 
a  request  by  the  corporation, 
association,  law  firm,  or  other 
organization.  If  an  organization  placed 
on  the  delinquent  list  can  show  that  the 


Federal  Register  /  Vol.  50.  No.  158  /  Thursday.  August  15.  1965  /  Rulea  and  Regulationg 


32951 


person  who  made  the  request  for  which 
payment  was  overdue  did  not  make  the 
request  on  behalf  of  the  organization, 
the  organization  will  be  removed  from 
the  delinquent  list  but  the  name  of  the 
individual  shall  remain  on  the  list.  A 
requestor  shall  not  be  placed  on  the 
delinquent  list  if  a  request  for  a 
reduction  or  for  a  waiver  is  pending 
under  paragraph  (d)  of  this  section. 

[FR  Doc.  B5-19439  Filed  S-14-85;  8:45  am] 
BiLum  cooc  SMa-so-a 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  2 

[FRL-2832-3<a)) 

Public  Information  and  Confidentiality 
Regulations 

AQENCV:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
modify  the  Environmental  Protection 
Agency  procedures  for  handling 
requests  for  information  under  the 
Freedom  of  Information  Act  and  for 
protecting  confidential  business 
information.  It  adds  new  sections  for 
handling  business  information  obtained 
under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980  and  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act.  This  proposal  also  updates  the 
special  confidentiality  rules  to  relfect 
amendments  to  the  Clean  Air  Act  and 
the  Solid  Waste  Disposal  Act. 
DATE  Comments  must  be  submitted  on 
or  before  September  16,1985. 
ADDRESS:  Comments  should  be 
addressed  to  the  Office  of  General 
Counsel,  Contracts  and  Information  Law 
Branch  (LE-132G),  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  D.C.  20460.  Comments  will 
be  available  for  public  inspection  in 
room  M3600  at  this  address  from  8:30 
a.m.  to  4:00  p.m.  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

lane  S.  Roemer,  Office  of  General 

Counsel,  Contracts  and  Information  Law 

Branch  (LE-132G),  Environmental 

Protection  Agency,  401  M  Street.  SW., 

Washington,  DC.  20460,  Telephone:  202/ 

382-5460. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Environmental  Protection 
Agency's  (EPA's)  procedures  for 
handling  requests  for  information  under 
the  Freedom  of  Information  Act  (FOIA) 
and  for  the  treatment  of  information 
submitted  to  EPA  and  claimed 
confidential  appear  in  40  CFR  Part  2. 
These  procedures  are  divided  into  two 
subparts.  Subpart  A  of  40  CFR  Part  2 
contains  the  Agency's  basic  regulations 
concerning  responses  to  requests  for 
Agency  records  under  the  FOIA. 
Subpart  B  sets  forth  the  Agency's  policy 
and  procedui-es  for  handling  business 
information  obtained  either  by  EPA,  its 
contractors,  or  subcontractors  which 
may  be  entitled  to  con^dential 
treatment. 


Since  EPA  last  amended  these 
regulations,  it  has  become  clear  that 
certain  provisions  in  both  subparts 
require  modification.  This  Federal 
Register  notices  proposes  changes  in  the 
following  sections  of  each  subpart. 

Subpart  A 

§  2.100    Definitions. 

S  2.106    Where  requests  for  agency 

records  shall  be  filed. 
§  2.107    Misdirected  written  requests. 
§  2.111    Action  by  office  responsible  for 

responding  to  request. 
S  2.113    Initial  denials  of  requests. 
§  2.114    Appeals  from  initial  denials; 

manner  of  making. 
§  2.115    Appeals  determination;  by 

whom  made. 
§  2.120    Fees;  payment;  waiver. 

Subpart  B 

S  2.202    Applicability  of  subpart; 

priority  where  provisions  conflict; 

records  containing  more  than  one 

kind  of  information. 
S  2.204    Initial  action  by  EPA  office. 
i  2.205    Final  conHdentiality 

determination  by  EPA  legal  office. 
i  2.209    Disclosure  in  special 

circumstances. 
§  2.211    Safeguarding  of  business 

information  penalty  for  wrongful 

disclosure. 
S  2.301    Special  rules  governing  certain 

information  obtained  under  the 

Clean  Air  Act. 
S  2.305    Special  rules  governing  certain 

information  obtained  under  the 

Sohd  Waste  Disposal  Act,  as 

amended. 
i  2.310    Special  ndes  to  implement  the 

Comprehensive  Environmental 

Response,  Compensation  and 

Liability  Act  of  1980. 
i  2.311    Special  rules  to  implement  the 

Motor  Vehicle  Information  and  Cost 

Savings  Act. 
The  following  is  a  brief  summary  by 
Subpart  of  each  of  the  above  changes: 

Changes  in  Subpart  A 

Section  2.100,  which  defines  what 
records  in  EPA's  possession  are  "EPA 
records"  for  purposes  of  responding  to 
the  FOIA.  would  be  revised  to  make 
clear  that  "EPA  records"  may  include 
records  of  other  Federal  government 
agencies. 

Section  2.106  would  be  updated  to 
reflect  changes  in  addresses  of  some  of 
the  EPA  regional  oHices  to  which 
requests  may  be  sent. 

Section  2.107  would  be  revised  to 
clarify  when  the  10  working  days  • 
allowed  for  issuance  of  an  initial 
determination  begins  in  the  case  of 
misdirected  requests  for  records.  The  10- 
day  period  would  only  begin  when  the 


Freedom  of  Information  Officer  receives 
the  written  request  for  information. 

Section  2.111  would  be  modified  to 
add  a  provision  that  the  date  of  the 
Agency's  receipt  of  a  request  will 
ordinarily  be  the  date  for  determining 
which  records  are  responsive  to  a 
request.  The  section  would  also  be 
changed  to  provide  that  EPA  offices 
would  either  consult  with  other  agencies 
when  EPA  Hnds  in  its  files  records 
belonging  to  another  agency  or  transfer 
requests  for  such  records  to  the  other 
agency,  so  informing  the  requester, 
provided  that  the  other  agency  is  subject 
to  the  FOIA. 

Section  2.113(f)  and  2.114(a)  would  be 
amended  to  make  clear  that  only  initial 
denials  of  existing,  located  records  may 
be  appealed  to  the  Agency. 

Sections  2.115(b)  and  2.120(d)  would 
be  modified  to  reflect  an  organizational 
change  by  substituting  the  Assistant 
Administrator  for  External  Affairs  for 
the  EPA  Office  of  Public  Awareness. 
This  proposal  would  allow  the  Assistant 
Administrator  for  External  Affairs  to 
delegate  authority  under  §§  2.115(b)  and 
2.120(d)  to  the  Deputy  Assistant 
Administrator  for  External  Affairs.  In 
addition,  proposed  §  2.115(b)  would 
exempt  from  the  review  by  the  Assistant 
Administrator  for  External  Affairs 
matters  on  appeal  from  initial 
determinations  by  the  Office  of 
Inspector  General.  The  exemption 
would  preserve  the  independent 
operation  of  the  Office  of  Inspector 
General  and  would  avoid  the  possible 
disclosure  of  identities  of  confidential 
sources  or  the  possible  premature 
disclosure  of  sensitive  audit  or 
investigative  information. 

Section  2.120(a)  would  be  modified  to 
increase  search  fees  for  processing 
FOIA  requests  and  to  raise  the  total  fee 
for  which  no  charge  will  be  made. 

Section  2.120(b)  would  be  amended  to 
require  that  payment  of  FOIA-related 
fees  be  made  within  30  days  of  date  of 
billing.  The  establishment  of  this  due 
date  would  allow  EPA  improved 
recordkeeping  and  collection  follow-up. 
Placement  of  the  requestor's  name  on  a 
delinquent  list  would  still  occur  after  60 
days  of  nonpayment,  in  accordance  with 
§  1.120(e). 

Section  2.120(d)  would  be  amended  to 
state  that  fees  "shall,"  rather  than 
"may,"  be  reduced  if  the  public  interest 
would  be  served  thereby.  This  change 
would  make  the  regulation  language 
consistent  with  the  related  language  in 
the  FOIA  itself  at  5  U.S.C.  552(a)(4)(A). 
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Changes  in  Subpart  B  Confidentiality 
Procedures 

As  stated  above,  Subpart  B  of  40  CFR 
Part  2  sets  forth  EPA's  policy  and 
procedures  for  protecting  confidential 
business  information.  Sections  2.201 
through  2.215  of  this  Subpart  describe 
the  Agency's  general  procedures  for  the 
confidentiality  of  business  information. 
These  sections  include  procedures  for 
asserting  and,  when  necessary, 
substantiating  confidentiality  claims  for 
business  information  submitted  by 
persons  to  EPA,  its  contractors  or 
subcontractors.  They  also  contain  the 
procedures  EPA  uses  to  determine 
whether  business  information  is  entitled 
to  confidential  treatment  and  the  steps  it 
must  follow  to  notify  businesses  of  these 
determinations. 

In  addition  to  the  general  procedures 
governing  confidentiality  of  business 
information,  EPA's  Subpart  B 
regulations  contain  special  rules 
(sections  2.301  through  2.311,  as 
proposed)  for  handling  data  gathered 
under  specific  statutes  administered  by 
EPA. 

EPA  is  proposing  certain  changes  to 
the  general  and  special  rules  of  Subpart 
B.  It  is  revising  some  of  the  special  rules 
to  reflect  amendments  to  existing 
legislation  and  to  create  new  special 
rules  for  implementing  new  legislation 
and  to  create  new  special  rules  for 
implementing  new  legislation.  It  is 
revising  the  general  rules  on  disclosure 
to  Congress. 

Changes  to  the  General  Rules 

Section  2.202  would  be  amended  to 
reflect  the  addition  of  2.310  and  2.311  to 
the  special  rules. 

Section  2.204(d)(l)(iii)  would  be 
modified  so  that  information  concerning 
preliminary  determinations  of 
entitlement  to  confidential  treatment 
would  be  forwarded  by  the  appropriate 
EPA  office  to  the  EPA  legal  office  after 
the  time  has  elapsed  for  receipt  of 
comments  from  the  business,  rather  than 
upon  sending  the  notice  of  opportunity 
to  comment.  This  change  is  consistent 
with  the  proposed  change  that 
comments  from  businesses  be  sent  to 
the  designated  EPA  office  rather  than  to 
the  EPA  legal  office. 

Section  2.204(e)(1)  would  be  modified 
to  indicate  that  businesses  will  be 
directed  to  send  their  comments  on 
confidentiality  claims  to  the  appropriate 
EPA  office,  rather  than  to  an  EPA  legal 
office,  unless  the  General  Counsel 
instructs  otherwise. 

Section  2.204(f)  would  be  amended  to 
add  the  business's  comments  on 
entitlement  of  its  information  to 
confidential  treatment  to  those  materials 


which  must  be  forwarded  to  the  EPA 
legal  office  taking  action  under  5  2.204. 

Sections  2.204(e)(2)  and  2.25(b)(1), 
(b)(4),  and  (d)(1)  would  be  amended  to 
reflect  a  change  in  the  way  the  time 
period  for  opportunity  for  businesses  to 
comment  on  their  business 
confidentiality  claims  is  calculated.  The 
date  received  shall  be  determined  by  the 
date  of  postmark  or  the  date  of  hand 
delivery  to  the  specified  EPA  office, 
rather  than  by  date  of  receipt.  EPA 
believes  this  change  will  provide  a  more 
objective  and  documentabie  means  of 
calculating  the  comment  period  while  at 
the  same  time  removing  the  possibility 
that  a  submitter  will  be  penalized  by 
delays  within  mail  channels. 

Section  2.209(b]:  EPA  is  proposing  to 
delete  the  current  requirement  that 
affected  businesses  receive  10  days' 
notice  prior  to  disclosure  of  confidential 
business  information  to  Congress  or  the 
Comptroller  General.  EPA  believes  this 
courtesy  of  advance  notice  may  in  some 
instances  unduly  delay  the  transmission 
of  information  needed  by  the  Congress 
or  the  Comptroller  General.  The 
proposed  rule  would  provide  for  notice 
of  the  disclosure  to  the  affected 
business,  but  such  notice  would  not 
need  to  be  in  advance  of  disclosure. 
EPA  has  also  considered  eliminating  - 
this  notice  requirement  entirely  and 
solicits  comment  on  this  alternative. 

Section  2.211  (d)  woyld  be  modified  to 
include  references  to  new  special 
confidentiality  regulations  and  to  add  a 
requirement  that  EPA  contractors  and 
subcontractors  properly  safeguard 
business  information  and  follow 
security  measures  imposed  by  EPA. 

Changes  to  the  Special  Rules 

EPA  is  updating  the  special  rules  to 
reflect  amendments  to  existing  statutes 
and  new  statutes.  The  following  sections 
of  the  special  rules  are  amended 
(sections  2.301  and  2.305)  or  added 
(sections  2.310  and  2.311): 
Section  2.301 — Clean  Air  Act 
Section  2.305— Solid  Waste  Disposal 

Act  and  Amendments 
Section  2.310 — Comprehensive 

Environmental  Response 

Compensation  and  Liability  Act 

(CERCLA) 
Section  2.311 — Motor  Vehicle 

Imformation  and  Cost  Savings  Act 

(MVICSA) 

Special  Rules  for  CERCLA 

Proposed  section  2.310  would  set  out 
special  rules  for  business  information 
submitted  to  EPA  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  These  special  rules  are 
necessary  because  section  104  of 


CERCLA  establishes  special  provisions 
for  the  treatment  and  disclosure  of 
information  obtained  under  CERCLA. 
These  special  provisions  require  that  the 
basic  rules  in  Supart  B  be  modified  by 
special  rules.  The  changes  to  the  basic 
rules  which  are  reflected  in  proposed 
S  2.310  are  as  follows: 

(1)  The  special  rules  apply  to  any 
information  submitted  to  EPA  under 
section  104(e)(1)  of  the  Act  or  which 
could  have  been  obtained  by  EPA  under 
section  104(e)(1). 

(2)  Since  all  information  submitted 
under  section  104(e)(1)  is  required  by 
statute,  none  of  that  information  is 
voluntarily  submitted  information  as 
described  in  §  2.201(i)  of  40  CFR. 

(3)  Information  that  is  confidential 
would  be  disclosed  when  relevant  to  a 
proceeding  under  CERCLA  pursuant  to 
the  rules  set  out  in  {  2.301(g). 

(4)  Information  that  may  not  be 
disclosed  to  the  public  would  be 
provided  to  authorized  representatives 
of  EPA.  The  term  "representatives" 
would  include  contractors  and  State  and 
local  government  agencies.  EPA  would 
provide  this  information  in  accordance 
with  the  procedures  set  out  in  {  Z301(h). 

(5)  Except  for  these  modifications.  aD 
the  general  rules  of  Subpart  B  would 
apply  to  this  information  without 
change. 

Special  Rules  for  MVICSA 

Proposed  section  2.311  would  set  out 
special  rules  for  business  information 
submitted  to  EPA  under  section  505  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act.  These  special  rales  are 
necessary  because  section  505  of 
MVICSA  establishes  special  procedures 
for  information  obtained  under  die  Ad 
These  fecial  provisions  require 
changes  in  the  basic  rules  concerning 
the  confidentiality  of  information.  Those 
changes  are  reflected  in  proposed 
§  2.311  as  follows: 

(1)  The  special  rules  would  apply  to 
any  information  submitted  under  section 
505  of  the  Act  or  which  could  have  been 
required  to  be  submitted  under  section 
505. 

(2)  Since  all  information  submitted 
under  section  505  is  required  to  be 
submitted  by  statute,  none  of  the 
information  is  voluntarily  submitted 
information  as  described  ia  section 
2.201(i). 

(3)  Information  that  is  confidential 
would  be  disclosed  when  relevant  to  a 
proceeding  under  MVICSA  pursuant  to 
the  rules  set  out  in  section  2.301(g). 

(4)  Except  for  those  modifications,  all 
the  general  rutes  of  Subpart  B  would 
apply  to  this  information  without 
change. 
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Proposed  Amendments  to  Special  Rules 
for  the  Clean  Air  Act 

There  are  three  proposed  technical 
amendments  to  40  CFR  2.301(b)  which 
are  necessary  to  update  the  existing 
regulations  to  conform  to  the  1977 
amendments  to  the  Clean  Air  Act.  In 
addition,  §  2.301(g]  is  amended  to  clarify 
the  types  of  proceedings  to  which 
subsections  (g)(2).  (g)(3).  and  (g)(4) 
apply.  This  provision  is  adopted  for 
certain  other  special  regulations,  as 
indicated  in  those  regulations. 

Proposed  Amendments  to  Special  Rules 
for  the  Solid  Waste  Disposal  Act,  as 
Amended 

Section  2.305  is  revised  to  reflect  the 
amendment  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
in  1980  and  1984.  The  section  is  also 
amended  to  redefine  the  term 
"proceeding"  to  more  accurately  reflect 
the  types  of  proceedings  that  occur 
under  the  Act. 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  changes  to  EPA's  procedures  will 
not  impose  additional  costs  for  small 
entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

List  of  Subjects  in  40  CFR  Part  2 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Confidential  business  information. 

Dated:  July  17, 1985. 
Lee  M.  Thomas, 

Administrator 

Therefore  EPA  proposes  to  amend  40 
CFR  Part  2  as  follows: 

1.  The  Authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  301.  522.  553;  sees.  114. 
206,  208,  301,  and  307  of  the  Clean  Air  Act.  as 
amended.  42  U.S.C.  7414,  7525,  7542,  7601, 
7607;  sees.  308.  501  and  509(a)  of  the  Clean 
Water  Act  as  amended,  33  U.S.C.  1318, 1361, 
1369(a):  sec.  13  of  the  Noise  Control  Act  of 
1972,  42  U.S.C.  4912;  sees.  1445  and  1450  of 
the  Safe  Drinking  Water  Act.  42  U.S.C.  3O0J-4. 
300J-9;  sees.  2002.  3007,  and  9005  of  the  Solid 
Waste  Disposal  Act,  as  amended,  42  U.S.C. 
6912,  6927,  6995;  sees.  6(c).  11,  and  14  of  Toxic 
Substances  Control  Act,  15  U.S.C.  2607(c), 
2610  and  2613;  sees.  10, 12,  and  25  of  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act, 
as  amended,  7  U.S.C.  136h,  136j,  136v:  sec. 
408(f)  of  the  Federal  Food.  Drug  and  Cosmetic 
Act,  as  amended,  21  U.S.C.  346(f);  sees.  104(f) 
and  106  of  the  Marine  Protection  Research 
and  Sanctuaries  Act  of  1972, 33  U.S.C.  1414(f). 
1418:  sec.  104(e)(1)  of  the  Comprehensive 
Environmental  Response,  Compensation  and 
Liability  Act  of  1980.  42  U.S.C.  9603;  sec.  505 
of  the  Motor  Vehicle  Information  and  Cost 
Savings  Act,  as  amended,  15  U.S.C.  2005. 


2.  The  Table  of  Sections  for  Part  2  is 
amended  by  revising  the  title  for  S  2.305 
and  adding  titles  for  §S  2.310  and  2.311 
to  read  as  follows: 

PART  2— PUBUC  INFORMATION 

Sec 

2.305    Special  rules  governing  certain 
information  obtained  under  the  Solid 
Waste  Disposal  Act,  as  amended. 

***** 

2.310  Special  rules  governing  certain 
information  obtained  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  LJability 
Act  of  1980. 

2.311  Special  rules  governing  certain 
information  obtained  under  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act. 

3.  Section  2.100  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§2.100    Definitions. 

*        *        •        *        • 

(b)  "EPA  record"  or,  simply  "record" 
means  any  dociunent,  writing, 
photograph,  sound  or  magnetic 
recording,  drawing,  or  other  similar 
thing  by  which  information  has  been 
preserved,  from  which  the  information 
can  be  retrieved  and  copied,  and  which 
is,  was,  or  is  alleged  to  be  possessed  by 
EPA.  It  may  include  copies  of  the 
records  of  other  Federal  agencies  (See 
§  2.111(d)).  The  term  includes  informal 
writings  (such  as  drafts  and  the  like), 
and  also  includes  information  preserved 
in  a  form  which  must  be  translated  or 
deciphered  by  machine  in  order  to  be 
intelligible  to  humans.  The  term  includes 
documents  and  the  like  which  were 
created  or  acquired  by  EPA,  its 
predecessors,  its  officers,  and 
employees  by  use  of  Government  fimds 
or  in  the  course  of  transacting  official 
business.  However,  the  term  does  not 
include  materials  which  are  legally 
owned  by  an  EPA  officer  or  employee  in 
his  or  her  purely  personal  capacity  or 
personal  notes  of  an  individual  not 
made  available  to  other  persons  in  the 
agency  and  not  filed  with  agency 
records.  Nor  does  the  term  include 
materials  published  by  non-Federal 
organizations  which  are  readily 
available  to  the  public,  such  as  books, 
journals,  and  periodicals  available 
through  reference  libraries,  even  if  such 
materials  are  in  EPA's  possession. 
***** 

4.  Section  2.106  is  amended  by 
revising  paragraphs  (b)(3),  (b)(4),  (b)(6). 
(b)(7),  {b)(8).  and  {b)(9)  to  read  as 
follows: 


§2.106    Where  requests  for  agency 
records  stiall  be  filed. 


(b)  *  *  * 

(3)  Region  III  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
District  of  Columbia):  U.S. 
Environmental  Protection  Agency, 
Freedom  of  Information  Officer,  841 
Chestnut  Street.  Philadelphia,  PA  19107. 

(4)  Region  IV  (Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  Tennessee): 
U.S.  Environmental  Protection  Agency, 
Freedom  of  Information  Officer,  345 
Courtland  Street,  NE.,  Atlanta.  GA 
30365. 
***** 

(6)  Region  VI  (Arkansas.  Louisiana, 
New  Mexico,  Oklahoma,  Texas):  U.S. 
Environmental  Protection  Agency, 
Freedom  of  Information  Officer,  (6M- 
MC),  1201  Ebn  Street.  Dallas.  TX  75270. 

(7)  Region  VII  (Iowa,  Kansas, 
Missouri,  Nebraska):  U.S.  Environmental 
Protection  Agency,  Freedom  of 
Information  Officer,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101. 

(8)  Region  VIII  (Colorado,  Montana, 
North  Dakota.  South  Dakota,  Utah, 
Wyoming):  U.S.  Environmental 
Protection  Agency.  Freedom  of 
Information  Officer,  One  Denver  Place, 
999  18th  Street,  Suite  1300  Denver.  CO 
80202-2413. 

(9)  Region  DC  (Arizona.  California, 
Hawaii,  Nevada,  American  Samoa, 
Guam,  Trust  Territory  of  Pacific  Islands. 
Wake  Island):  U.S.  Environmental 
Protection  Agency,  Freedom  of 
Information  Officer,  215  Fremont  Street, 
San  Francisco.  CA  94105. 
***** 

5.  Section  2.107  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  2.107    Misdirected  written  requests;  oral 
requests. 

(a)  EPA  cannot  assure  that  a  timely  or 
satisfactory  response  under  this  subpart 
will  be  given  to  written  requests  that  are 
addressed  to  EPA  offices,  officers,  or 
employees  other  than  the  Freedom  of 
Information  Officers  listed  in  §  2.106. 
Any  EPA  officer  or  employee  who 
receives  a  written  request  for  inspection 
or  disclosure  of  EPA  records  shall 
promptly  forward  a  copy  of  the  request 
to  the  appropriate  Freedom  of 
Information  Officer,  by  the  fastest 
practicable  means,  and  shall,  if 
appropriate,  commence  action  under 
5  2.111.  For  purposes  of  §  2.112.  the  time 
allowed  with  respect  to  initial 
determination  shall  be  computed  from 
the  day  on  which  the  appropriate 
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Freedom  of  Information  Officer  receives 
the  request. 

***** 

6.  Section  2.111  is  amended  by  adding 
new  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  2. 1 1 1    Action  by  office  responsible  for 
responding  to  request. 

***** 

(c)  In  determining  which  records  are 
responsive  to  a  request,  the  EPA  office 
responding  shall  ordinarily  include 
those  records  within  the  Agency's 
possession  as  of  the  date  of  the 
Agency's  receipt  of  the  request. 

(d)  When  a  request  for  EPA  records 
encompasses  records  of  another  Federal 
agency,  the  EPA  office  shall  either:  (1) 
respond  to  the  request  after  consulting 
with  the  originating  agency  when 
appropriate  or  (2)  transfer  responsibility 
for  responding  to  the  request  to  the 
originating  agency  provided  that  the 
other  agency  is  subject  to  the  FOIA. 
Whenever  the  EPA  officer  refers  a 
request  to  another  agency,  it  shall  notify 
the  requestor  of  the  referral. 

7.  Section  2.113  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  2. 1 1 3    Initial  denials  of  requests. 

***** 

(f)  Each  initial  determination  which 
denies,  in  whole  or  in  part,  a  request  for 
one  or  more  existing,  located  EPA 
records  shall  state  that  the  requestor 
may  appeal  the  initial  denial  by  sending 
a  written  appeal  to  the  address  shown 
in  §  2.106(a)  within  30  days  of  receipt  of 
the  determination.  An  Initial 
determination  which  does  not  produce  a 
record  because  it  is  not  known  to  exist 
(subsection  (a)  of  this  section)  or 
because  it  is  not  in  EPA's  possession 
(subsection  (b)  of  this  section)  is  not  a 
denial  and  may  not  be  appealed  to  the 
Agency. 
***** 

8.  Section  2.114  is  amended  by 
revising  paragraph  (a)  to  read  as    ., 
follows: 

§  2.1 14    Appeals  from  initial  denials; 
manner  of  making. 

(a)  Any  person  whose  request  for  one 
or  more  existing,  located  EPA  records 
has  been  denied  in  whole  or  in  part  by 
an  initial  determination  may  appeal  that 
denial  by  addressing  a  written  appeal  to 
the  address  shown  in  §  2.106(a). 
***** 

9.  Section  2.115  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (dj  to  read  as  follows: 

§2.115    Appeal  determinations;  by  whom 
made. 


(b)  Whenever  the  General  Counsel 
has  determined  under  paragraph  (a)(3) 
of  this  section  that  a  record  is  exempt 
from  mandatory  disclosure  but  legally 
may  be  disclosed  and  the  record  has  not 
been  disclosed  by  EPA,  the  matter  shall 
be  referred  to  the  Assistant 
Administrator  for  External  Affairs.  If  the 
Assistant  Administrator  determines  that 
the  public  interest  would  not  be  served 
by  disclosure,  a  determination  denying 
the  appeal  shall  be  issued  by  the 
General  Counsel.  If  the  Assistant 
Administrator  determines  that  the 
public  interest  would  be  served  by 
disclosure,  the  record  shall  be  disclosed 
unless  the  Administrator  (upon  a  review 
of  the  matter  request  by  the  approriate 
Assistant  Administrator,  Associate 
Administrator,  Regional  Administrator, 
or  the  Director  of  a  Headquarters  Staff 
Office)  determines  that  the  public 
interest  would  not  be  served  by 
disclosure,  in  which  case  the  General 
Counsel  shall  issue  a  determination 
denying  the  appeal.  This  review  by  the 
Assistant  Administrator  for  External 
Affeirs  shall  not  apply  to  appeals  from 
initial  determinations  by  the  Office  of 
Inspector  General  to  deny  requests. 
***** 

(d)  The  Assistant  Administrator  for 
External  Affairs  may  delegate  the 
authority  under  paragraph  (b)  of  this 
section  to  the  Deputy  Assistant 
Administrator  for  External  Affairs. 

10.  Section  2.120  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

§  2.120    Fees;  payment;  waiver. 

(a)  Fee  schedule.  Fees  will  be  charged 
requestors  for  searching  for  and 
reproducing  requested  records  in 
accordance  with  the  following  schedule: 

(1)  Record  search  time  (EPA 
employees): 

(i)  Personnel  (GS-8  and  below).  For 
each  V4  hour,  or  portion  thereof,  spent 
searching  for  a  requested  record.  $3.50. 

(ii)  Personnel  (GS-9  and  above).  For 
each  Vz  hour,  or  portion  thereof,  spent 
searching  for  a  requested  record.  $7.00. 

(iii)  Computer  programming  time  (EPA 
employees),  $8.50  per  half  hour. 

(iv)  Reproduction  of  documents  (paper 
copy  of  paper  original).  $0.20  per  page. 

(2)  Other  costs  of  searching  for  or 
duplicating  records  (including  such 
items  as  computer  system  time; 
contractor  computer  programming  time, 
contractor  search  time;  contractor 
reproduction  costs;  reproduction  of 
photographs,  microfilms,  or  magnetic 
tape;  computer  printouts,  and 
transportation  of  resords).  will  be  the 
actual  direct  cost  to  EPA. 

(3)  No  charge  shall  be  made — 


(i)  For  examination  and  evaluation  of 
records  which  have  been  located  and 
which  are  known  to  be  among  those 
requested; 

(ii)  For  the  cost  of  preparing  or 
reviewing  letters  of  response  to  a 
request  or  appeal; 

(iii)  If  the  total  fee  in  connection  with 
a  request  is  less  than  $25.00.  or  if  the 
costs  of  collecting  the  fee  would 
otherwise  exceed  the  amount  of  the  fee; 

(iv)  For  responding  to  a  request  for 
one  copy  of  the  official  personnel  record 
of  the  requestor 

(v)  For  furnishing  records  requested 
by  either  House  of  Congress,  or  by  a 
duly  authorized  committee  or 
subcommittee  of  Congress,  unless  the 
records  are  requested  for  the  benefit  of 
an  individual  Member  of  Congress  or  for 
a  constituent; 

(vi)  For  furnishing  records  requested 
by  and  for  the  official  use  of  other 
Federal  agencies;  or 

(vii)  For  furnishing  records  needed  by 
an  EPA  contractor  or  grantee  to  perform 
the  work  required  by  the  EPA  contract 
or  grant. 

(b)  Method  of  payment  All  fee 
payments  shall  be  in  the  form  of  a  check 
or  money  order  payable  to  the  "U.S. 
Environmental  Protectuiin  Agency"  and 
shall  be  sent  (accompUibed  by  a 
reference  to  the  pertinent  Request 
Identification  Number(s})  to  the 
appropriate  Headquarters  or  Regional 
Financial  Management  Officer.  Payment 
shall  be  due  within  thirty  (30)  calender 
days  of  date  of  billing. 
***** 

(d)  Reduction  or  waiver  of  fee.  The  fee 
chargeable  under  this  section  shall  be 
reduced  or  waived  by  EPA  if  the  Agency 
determines  that  a  waiver  or  reduction  of 
the  fee  is  in  the  public  interest  because 
furnishing  the  ir^ormation  can  be 
considered  as  primarily  benefiting  the 
general  public.  Reduction  or  waiver  of 
fees  shall  be  considered  (but  need  not 
necessarily  be  granted)  in  connection 
with  each  request  from  a  representative 
of  the  press  or  other  communications 
medium,  or  from  a  public  interest  group. 
A  request  for  reduction  or  waiver  of  fees 
shall  be  addressed  to  the  appropriate 
Freedom  of  Information  Officer  or  the 
EPA  office  which  is  responding  to  the 
request  for  records.  The  latter  office 
shall  initially  determine  whether  the  fee 
shall  be  reduced  or  waived,  and  shall  so 
inform  the  requestor.  This  initial 
determination  may  be  appealed  by  letter 
addressed  to  the  appropriate  Freedom  of 
Information  Officer.  The  Assistant 
Administrator  for  External  Affairs  or.  if 
delegated  the  authority,  the  Deputy 
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Assistant  Administrator  for  External 
AHairs.  shall  decide  such  appeals. 

*  *        *        •        • 

11.  Section  2.202  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  2.202    Applicability  of  subpart;  prlortty 
wr>are  provisions  conflict;  records 
containing  mors  ttian  on«  k\n6  of 
information. 

•  *         •         •         ft 

(b)  Various  statutes  (other  than  5 
U.S.C.  552)  under  which  EPA  operates 
contain  special  provisions  concerning 
the  entitlement  to  confidential  treatment 
of  information  gathered  under  such 
statutes.  Sections  2.301  through  2.311 
prescribe  rules  for  treatment  of  certain 
categories  of  business  information 
obtained  under  the  various  statutory 
provisions.  Paragraph  (b)  of  each  of 
those  sections  should  be  consulted  to 
determine  whether  any  of  those  sections 
applies  to  the  particular  information  in 
question. 

(c)  The  basic  rules  of  §  §  2.201  through 
2.215  govern  except  to  the  extent  that 
they  are  modified  or  supplanted  by  the 
special  rules  of  §  §  2.301  through  2.311.  In 
the  event  of  a  conflict  between  the 
provisions  of  the  basic  rules  and  those 
of  a  special  rule  which  is  applicable  to 
the  particular  information  in  question, 
the  provision  of  the  special  rule  shall 
govern. 

***** 

12.  Section  2.204  is  amended  by 
revising  paragraphs  {d)(1)(iii).  (e)(1),  and 
(e)(2).  redesignating  and  revising 
paragraphs  (f)  (8)  and  (9)  as  (f)  (9)  and 
(10).  and  adding  (f)(8)  to  read  as  follows: 

92.204    Initial  action  by  EPA  offic*. 
***** 

(d)  •  •  * 
(1)  *  *  * 

(iii)  Refer  the  matter  to  the 
appropriate  EPA  legal  office,  furnishing 
the  information  required  by  paragraph 
(f)  of  this  section  after  the  time  has 
elapsed  for  receipt  of  comments  from 
the  affected  business. 
*        *        *        ft        ft 

(e)  *  •  • 

(1)  Whenever  required  by  paragraph 
(d)(1)  of  this  section,  the  EPA  office  shall 
promptly  furnish  each  business  a 
written  notice  stating  that  EPA  is 
determining  under  this  subpart  whether 
the  information  is  entitled  to 
confidential  treatment,  and  affording  the 
business  an  opportunity  to  comment. 
The  notice  shall  be  furnished  by 
certified  mail  (return  receipt  requested), 
by  personal  delivery,  or  by  other  means 
which  allows  verification  of  the  fact  and 
date  of  receipt.  The  notice  shall  state  the 
address  of  the  office  to  which  the 


business's  comments  shall  be  addressed 
(the  appropriate  EPA  office,  unless  the 
General  Counsel  has  directed 
otherwise),  the  time  allowed  for 
comments,  and  the  method  for 
requesting  a  time  extension  under 
§  2.205(b)(2).  The  notice  shall  further 
state  that  EPA  will  construe  a  business's 
failure  to  furnish  timely  comments  as  a 
waiver  of  the  business's  claim. 

(2)  If  action  under  this  section  is 
occasioned  by  a  request  for  the 
information  under  5  U.S.C.  552,  the 
period  for  comments  shall  be  15  working 
days  after  the  date  of  the  business's 
receipt  of  the  written  notice.  In  other 
cases,  the  EPA  office  shall  establish  a 
reasonable  period  for  comments  (not 
less  than  15  working  days  after  the 
business's  receipt  of  the  written  notice). 
The  time  period  for  comments  shall  be 
considered  met  if  the  business's 
comments  are  postmarked  or  hand 
delivered  to  the  office  designated  in  the 
notice  by  the  date  specified.  In  all  cases, 
the  notice  shall  call  the  business's 
attention  to  the  provisions  of  §  2.205(b). 
ft        ft        *        *        * 

(8)  A  copy  of  the  business's  comments 
on  whether  the  information  is  entitled  to 
conHdential  treatment; 

(9)  The  office's  comments  concerning 
the  appropriate  substantive  criteria 
under  this  subpart  and  information  the 
office  possesses  concerning  the 
information's  entitlement  to  confidential 
treatment;  and 

(10)  Copies  of  other  correspondence  or 
memoranda  which  pertain  to  the  matter. 

13.  Section  2.205  is  amended  by 
revising  paragraphs  (b)(1).  (b)(4).  and 
(d)(1)  to  read  as  follows: 

§  2.205    Final  confidentiality  determination 
by  EPA  legal  office. 

ft        *        *        ft        • 

(b)  •  •  * 

(1)  Each  business  which  has  been 
furnished  the  notice  and  opportunity  to 
comment  prescribed  by  S  2.204(d)(1)  and 
§  2.204(e)  shall  furnish  its  comments  to 
the  office  specified  in  the  notice  in  time 
to  be  postmarked  or  hand  delivered  to 
that  office  not  later  than  the  date 
specified  in  the  notice  (or  the  date 
established  in  lieu  thereof  under  this 
section). 
***** 

(4)  If  a  business's  comments  have  not 
been  received  by  the  specified  EPA 
office  by  the  time  the  period  for 
comments  has  elapsed,  that  office  shall 
promptly  inquire  whether  the  business 
has  complied  with  paragraph  (b)(1)  or 
(b)(2)  of  this  section.  If  the  business  has 
complied  with  paragraph  (b)(1)  but  the 
comments  have  been  lost  in 
transmission,  dupUcate  comments  shall 


be  requested.  The  EPA  office  shall  verify 
compliance  with  paragraph  (b)(2)  of  this 
section  and  ascertain  the  new  due  date 
for  comment  by  contacting  the 
appropriate  EPA  legal  office. 
ft        ft        ft        ft        ft 

(d)  *  *  * 

(1)  If  the  EPA  legal  office  finds  that  a 
business  has  failed  to  furnish  comments 
under  paragraph  (b)  of  this  section  by 
the  specified  due  date,  it  shall  determine 
that  the  business  has  waived  its  claim. 
If,  after  application  of  the  preceding 
sentence,  no  claim  applies  to  the 
information,  the  office  shall  determine 
that  the  information  is  not  entitled  to 
confidential  treatment  under  this 
subpart  and,  subject  to  S  2.210,  is 
available  to  the  public, 
ft        ft        ft        •        ft 

14.  Section  2.209  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

§  2.209    Disclosure  in  special 
circumstances. 

*        *        ft        ft        ft 

(b)  Disclosure  to  Congress  or  the 
Comptroller  General.  Upon  receipt  of  a 
written  request  by  the  Speaker  of  the 
House,  President  of  the  Senate, 
chairman  of  a  committee  or 
subcommittee,  or  the  Comptroller 
General,  as  appropriate  ,  EPA  will 
disclose  business  information  to  either 
House  of  Congress,  to  a  committee  or 
subcommittee  of  Congress,  or  to  the 
Comptroller  General,  unless  a  statute 
forbids  such  disclosure.  If  the  request  is 
for  information  claimed  as  condfidential 
or  determined  to  be  conHdential,  the 
EPA  office  processing  the  request  shall 
provide  notice  to  each  affected  business 
of  the  type  of  information  disclosed  and 
to  whom  it  is  disclosed.  Notice  prior  to 
disclosure  is  left  to  the  discretion  of  the 
office  holding  the  information.  Such 
notice  may  be  given  by  notice  published 
in  the  Federal  Register  or  by  letter  sent 
by  certified  mail  return  receipt 
requested  or  telegram.  At  the  time  EPA 
discloses  the  business  information,  EPA 
will  inform  the  requesting  body  of  any 
unresolved  business  confidentiality 
claim  known  to  cover  the  information 
and  of  any  determination  under  this 
subpart  that  the  information  is  entitled 
to  confidential  treatment. 


15.  Section  2.211  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§2.211    Safeguarding  of  business 
information;  penalty  for  wrongful 
disclosure. 
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(d)  Each  contractor  or  subcontractor 
with  EPA.  and  each  employee  of  such 
contractor  or  subcontractor,  who  is 
furnished  business  information  by  EPA 
under  §  2.301(h).  2.302(h).  2.304(h), 
2.305(h),  2.306(j),  2.307(h).  2.308(i)  or 
2.310(i)  shall  use  or  disclose  that 
information  only  as  permitted  by  the 
contract  or  subcontract  under  which  the 
information  was  furnished.  Contractors 
or  subcontractors  shall  take  steps  to 
properly  safeguard  business  information 
including  following  any  security 
procedures  for  handling  and 
safeguarding  business  information 
which  are  contained  in  any  manuals, 
procedures,  regulations  or  guidelines 
provided  by  EPA.  Any  violation  of  this 
paragraph  shall  constitute  grounds  for 
suspension  or  debarment  of  the 
contractor  or  subcontractor  in  question. 
A  willful  violation  of  this  paragraph  may 
result  in  criminal  prosecution. 

16.  Section  2.301  is  amended  by 
revising  paragraphs  (b)(1)  (i)(C)  and  (ii), 
redesignating  and  revising  (b)(4)  and 
(b)(5)  as  (b)(5)  and  (b)(6),  respectively, 
adding  a  new  paragraph  (b)(4).  and 
revising  {g)(2).  the  first  sentence  of 
(g)(3),  and  the  first  sentence  of  (g)(4)  to 
read  as  follows: 

§  2.301    Special  rules  governing  certain 
information  obtained  under  the  Clean  Air 
Act 

*        •        •  ■      ♦        * 

(b)  *  *  * 
(1)  -  * 

(i)  *  *  * 

(C)  of  carrying  out  any  provision  of 
the  Act  (except  a  provision  of  Part  II  of 
the  Act  with  respect  to  a  manufacturer 
of  new  motor  vehicles  or  new  motor 
vehicle  engines); 

(ii)  Provided  or  obtained  under  section 
208  of  the  Act.  42  U.S.C.  7542.  for  the 
purpose  of  enabling  the  Administrator  to 
determine  whether  a  manufacturer  has 
acted  or  is  acting  in  compliance  with  the 
Act  and  regulations  under  the  Act,  or 
provided  or  obtained  under  section 
206(c)  of  the  Act,  42  U.S.C.  7525(c);  or 
«        •        »        *        • 

(4)  Information  will  be  considered  to 
have  been  provided  or  obtained  under 
section  206(c)  of  the  Act  if  it  was 
provided  in  response  to  a  request  by 
EPA  made  for  any  of  the  purposes 
stated  in  section  206(c)  regardless  of 
whether  section  206(c)  was  cited  as 
authority  for  any  request  for  the 
information,  whether  an  action  was 
brought  under  section  204  of  the  Act,  42 
U.S.C.  7523,  or  whether  the  information 
was  provided  directly  to  EPA  or  through 
some  third  person. 

(5)  Information  will  be  considered  to 
have  been  provided  or  obtained  under 
section  307(a)  of  the  Act  if  it  was 


provided  in  response  to  a  subpoena 
issued  under  section  307(a),  or  if  its 
production  could  have  been  requested 
by  subpoena  under  section  307(a), 
regardless  of  whether  section  307(a)  was 
cited  as  the  authority  for  any  request  for 
the  information,  whether  a  subpoena 
was  issued  by  EPA,  whether  a  court 
issued  an  order  under  section  307(a).  or 
whether  the  information  was  provided 
directly  to  EPA  or  through  some  third 
person. 

(6)  This  section  specifically  does  not 
apply  to  information  obtained  under 
section  lll(j)  or  211(b)  of  the  Act.  42 
U.S.C.  7411(j).  7545(b). 

***** 

(g)  *  *  * 

(2)  In  connection  with  any  proceeding 
other  than  a  proceeding  involving  a 
decision  by  a  presiding  officer  after  an 
evidentiary  or  adjudicatory  hearing, 
information  to  which  this  section  applies 
may  be  made  available  to  the  pubUc 
under  this  paragraph  (g)(2).  No 
information  shall  be  made  available  to 
the  public  under  this  paragraph  (g)(2) 
until  any  affected  business  has  been 
informed  that  EPA  is  considering 
making  the  information  available  to  the 
public  under  this  paragraph  (g)(2)  in 
connection  with  an  identified 
proceeding,  and  has  afforded  the 
business  a  reasonable  period  for 
comments  (such  notice  and  opportunity 
to  comment  may  be  afforded  in 
connection  with  the  notice  prescribed  by 
§  2.204(d)(1)  and  §  2.204(e)).  Information 
may  be  made  available  to  the  public 
under  this  paragraph  (g)(2)  only  if,  after 
consideration  of  any  timely  comments 
submitted  by  the  business,  the  General 
Counsel  determines  that  the  information 
is  relevant  to  the  subject  of  the 
proceeding  and  the  EPA  office 
conducting  the  proceeding  determines 
that  the  public  interest  would  be  served 
by  making  the  information  available  to 
the  public.  Any  affected  business  shall 
be  given  at  least  5  days  notice  by  the 
General  Counsel  prior  to  making  the 
information  available  to  the  public. 

(3)  In  connection  with  any  proceeding 
involving  a  decision  by  a  presiding 
officer  after  an  evidentiary  or 
adjudicatory  hearing,  information  to 
which  this  section  applies  may  be  made 
available  to  the  public,  or  to  one  or  more 
parties  of  record  to  the  proceeding, 
under  this  paragraph  (g)(3).  *  *  * 

(4)  In  connection  with  any  proceeding 
involving  a  decision  by  a  presiding 
officer  after  an  evidentiary  or 
adjudicatory  hearing,  information  to 
which  this  section  applies  may  be  made 
available  to  one  or  more  parties  of 


record  to  the  proceeding,  under  this 
paragraph  (g)(4).  *  *  * 

*        •        *        •        • 

17.  Section  2.305  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  (g)(1).  and  (h)(1)  and 
adding  (h)(4)  as  follows: 

§  2.305    Special  rules  governing  certain 
information  obtained  under  the  SoM  Wast* 
Disposal  Act,  as  amended. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Act"' means  the  Solid  Waste 
Disposal  Act.  as  amended,  including 
amendments  made  by  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended.  42  U.S.C.  6901  et  seq. 

(2)  "Person"  has  the  meaning  given  it 
in  section  1004(15)  of  the  Act.  42  \iS.C 
6903(15). 

(3)  "Hazardous  waste"  has  the 
meaning  given  it  in  section  1005(5]  of  the 
Act,  42  U.S.C.  6903(5). 

(4)  "Proceeding"  means  any 
rulemaking,  adjudication,  or  licensing 
conducted  by  EPA  under  the  Act  or 
under  regulations  which  implement  the 
Act  including  the  issuance  of 
administrative  orders  and  the  approval 
or  disapproval  of  plans  (e.g.  closure 
plans)  submitted  by  persons  subject  to 
regulation  under  the  Act  but  not 
including  determinations  under  this 
subpart. 

(b)  Applicability.  This  section  applies 
to  information  provided  to  or  obtained 
by  EPA  under  section  3001(b)(3)(B). 
3007.  or  9005  of  the  Act  42  U.S.C 
6921(b)(3)(B),  6927,  or  6995.  Information 
will  be  considered  to  have  been 
provided  or  obtained  under  section 
3001(b)(3)(B).  3007  or  9005  of  the  Act  if  it 
was  provided  in  response  to  a  request 
from  EPA  made  for  any  of  the  purposes 
stated  in  the  Act  or  if  its  submission 
could  have  been  required  under  the  Act 
regardless  of  whether  a  specific  section 
was  cited  as  the  authority  for  any 
request  for  the  information  or  whether 
the  information  was  provided  directly  to 
EPA  or  through  some  third  person. 

(g)  Disclosure  of  information  relevant 
in  a  proceeding.  (1)  Under  sections 
3007(b)  and  9005(b)  of  the  Act  (42  U.S.C 
6927(b]  and  6995(b)).  any  information  to 
which  this  section  applies  may  be 
disclosed  by  EPA  because  of  the 
relevance  of  the  information  in  a 
proceeding  under  the  Act 
notwithstanding  the  fact  that  the 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  Disclosure  of  information  to 
which  this  section  applies  because  of  its 
relevance  in  a  proceeding  shall  be  made 
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only  in  accordance  with  this  paragraph 
(g). 

(h)  Disclosure  to  authorized 
representatives.  (1)  Under  sections 
3001(b)(3)(B),  3007(b).  and  9005(b)  of  the 
Act  (42  U.S.C.  6921(b)(3)(B).  6927(b).  and 
6995(b)),  EPA  possesses  authority  to 
disclose  to  any  authorized 
representative  of  the  United  States  any 
information  to  which  this  section 
apphes.  notwithstanding  the  fact  that 
the  information  might  otherwise  be 
entitled  to  confidential  treatment  under 
this  subpart.  Such  authority  may  be 
exercised  only  in  accordance  with 
paragraph  (h)l2)  or  (h)(3)  of  this  section. 


(4)  At  the  time  any  information  is 
furnished  to  a  contractor  or 
subcontractor  under  this  paragraph  (h), 
the  EFA  office  furnishing  the 
information  to  the  contractor  or 
subcontractor  shall  notify  the  contractor 
or  subcontractor  that  the  information 
may  be  entitled  to  confidential 
treatment  and  that  any  knowing  and 
willful  disclosure  of  the  information  may 
subject  the  contractor  or  subcontractor 
and  its  employees  to  penalties  in  section 
3001(b)(3)(B),  3007(b)(2).  or  9005(b)(1)  of 
the  Act  (42  U.S.C.  6921(b)(3)(B),  6927(b). 
or  6995(b)). 

18.  By  adding  §  2.310  to  read  as 
follows: 

§2.310    Special  rule*  governing  certain 
information  obtained  umler  Itie 
Comprehensive  Envtronmentai  Response, 
Compensation,  and  Liability  Act  of  1980. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Act"  means  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  42  U.S.C.  9601 
et  seq. 

(2)  "Person"  has  the  meaning  given  it 
in  section  101(21)  of  the  Act.  42  U.S.C. 
9601(21). 

(3)  "Facility"  has  the  meaning  given  it 
in  section  101(9)  of  the  Act,  42  U.S.C. 
9601(9). 

(4)  "Hazardous  substance"  has  the 
meaning  given  it  in  section  101(14)  of  the 
Act,  42  U.S.C.  9601(14). 

(5)  "Release"  has  the  meaning  given  it 
in  section  101(18)  of  the  Act.  42  U.S.C 
9601(18). 

(6)  "Proceeding"  means  any 
rulemaking  or  adjudication  conducted 
by  EPA  under  the  Act  or  under 
••egulations  which  implement  the  Act 
(including  the  issuance  of  administrative 
orders  under  section  106  of  the  Act),  or 
any  action  taken  by  EPA  in  response  to 
the  release  or  threat  of  release  of  a 
hazardous  substance,  but  not  including 
determinations  under  this  subpart. 


(b)  Applicability.  This  section  applies 
only  to  information  provided  to  or 
obtained  by  EPA  under  section  lG4(e)(l) 
of  the  Act,  42  U.S.C.  9604(e)(1).  by  or 
from  any  person  who  stores,  freats,  or 
disposes  of  hazardous  wastes;  or  where 
necessary  to  ascertain  facts  not 
available  at  the  facility  where  such 
hazardous  substances  are  located,  who 
generates,  transports,  or  otherwise 
handles  or  has  handled  hazardous 
substances.  Information  will  be 
considered  to  have  been  provided  or 
obtained  under  section  104(e)(1)  of  the 
Act  if  it  was  provided  in  response  to  a 
request  from  EPA  or  a  representative  of 
EPA  made  for  any  of  the  purposes 
stated  in  section  104(e)(1),  or  if  its 
submission  could  have  been  required 
under  section  104(e)(1),  regardless  of 
whether  section  104(e)(1)  was  cited  as 
authority  for  any  request  for  the 
information  or  whether  the  information 
was  provided  directly  to  EPA  or  through 
some  third  person. 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201  through  2.207  and 
2.209  through  2.215  apply  without  change 
to  information  to  which  this  section 
applies. 

(d)  [Reserved] 

(e)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 
2.208  applies  without  change  to 
information  to  which  this  section 
applies;  however,  no  information  to 
which  this  section  applies  is  voluntarily 
submitted  information. 

(f)  (Reserved] 

(g)(1)  Under  section  104(e)(2)(A)  of  the 
Act  (42  U.S.C.  9604(e)(2)(A))  any 
information  to  which  this  section  applies 
may  be  disclosed  by  EPA  because  of  the 
relevance  of  the  information  in  a 
proceeding  under  the  Act, 
notwithstanding  the  fact  that  the 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  Disclosure  of  information  to 
which  this  section  applies  because  of  its 
relevance  in  a  proceeding  shall  be  made 
only  in  accordance  with  this  paragraph 

(2-4)  The  provisions  of  paragraphs 
2.301(g)(2),  (g)(3),  and  (g)(4)  are  to  be 
used  as  paragraphs  (g)(2),  (g)(3),  and 
(g)(4),  respectively,  of  this  section. 

(h)  Disclosure  to  authorized 
representatives.  (1)  Under  section 
104(e)(1)  of  the  Act  (42  U.S.C.  9604(e)(1)), 
EPA  possesses  authority  to  disclose  to 
any  authorized  representative  of  the 
United  States  any  information  to  which 
this  section  applies,  notwithstanding  the 
fact  that  the  information  might 
otherwise  be  entitled  to  confidential 
treatment  under  this  subpart.  Such 
authority  may  be  exercised  only  in 


accordance  with  j  aragraph  (h)(2)  or 
(h)(3)  of  this  section. 

(2-3)  The  provisions  of  paragraphs 
2.301(h)(2)  and  (h)(3)  are  to  be  used  as 
paragraphs(h)(2)  and  (h)(3).  respectively, 
of  this  section. 

19.  By  adding  9  2.311  to  read  as 
follows: 

§  2.31 1     Special  rules  governing  certain 
information  otrtained  under  ttte  Motor 
Vehicle  Information  artd  Cost  Savings  Act 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  "Act"  means  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  as 
amended.  15  U.S.C.  1901  et  seq. 

(2)  "Average  fuel  economy"  has  the 
meaning  given  it  in  section  501(4]  of  the 
Act.  15  U.S.C.  2001(4). 

(3)  "Fuel  economy"  has  the  meaning 
given  it  in  section  501(6)  of  the  Act.  15 
U.S.C.  2001(6). 

(4)  "Fuel  economy  data"  means  any 
measurement  or  calculation  of  fuel 
economy  for  any  model  type  and 
average  fuel  economy  of  a  manufacturer 
under,  section  503(d)  of  the  Act.  15  U.S.C. 
2003(d). 

(5)  "Manufacturer"  has  the  meaning 
given  it  in  section  501(9)  of  the  Act.  15 
U.S.C.  2001(9). 

(6)  "Model  type"  has  the  meaning 
given  it  in  section  501(11)  of  the  Act  15 
U.S.C.  2001(11). 

(b)  Applicability.  This  section  applies 
only  to  information  provided  to  or 
obtained  by  EPA  under  Title  V.  Part  A 
of  the  Act  15  U.S.C.  2001  through  2012. 
Information  will  be  considered  to  have 
been  provided  or  obtained  under  Title 
V.  Part  A  of  the  Act  if  it  was  provided  in 
response  to  a  request  from  EPA  made 
for  any  purpose  stated  in  Title  V,  Part  A. 
or  if  its  submission  could  have  been 
required  under  Title  V  Part  A.  regardless 
of  whether  Title  V  Part  A  was  cited  as 
the  authority  for  any  request  for 
information  or  whether  the  information 
was  provided  directly  to  EPA  or  through 
some  third  person. 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201  through  2.207  and 
2.209  through  2.215  apply  without  change 
to  information  to  which  this  section 
applies. 

(d)  [Reserved] 

(e)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 
2.208  applies  without  change  to 
information  to  which  this  section 
applies,  except  that  information  that  is 
fuel  economy  data  is  not  eligible  for 
confidential  treatment.  No  information 
to  which  this  section  applied  is 
voluntarily  submitted  information. 

(f)  [Reserved] 
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(g)  Disclosure  of  information  relevant 
to  a  proceeding.  (1)  Under  section 
505(d)(1)  of  the  Act.  any  information  to 
which  this  section  applies  may  be 
released  by  EPA  because  of  the 
relevance  of  the  information  to  a 
proceeding  under  Title  V,  Part  A  of  the 
Act,  notwithstanding  the  fact  that  the 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  Release  of  information  to  which 
this  section  applies  because  of  its 
relevance  to  a  proceeding  shall  be  made 
only  in  accordance  with  this  paragraph 
(g). 

(2-4)  The  provisions  of  paragraphs 
2.301(g)(2).  {g)(3).  and  (g)(4)  are  to  be 
used  as  paragraphs  (g)(2),  (g)(3),  (g)(4), 
respectively,  of  this  section. 

[FR  Doc.  85-19440  Filed  8-14-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  761 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Areas  Unsuitable  for  Surface 
Coal  Mining;  Areas  Designated  by  Act 
of  Congress 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 

action:  Proposed  rule. 

SU«niARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
proposing  to  revise  its  rule  specifying 
how  close  surface  coal  mining 
operations  can  occur  to  rivers  that  are 
under  study  pursuant  to  the  Wild  and 
Scenic  Rivers  Act  (WSRA).  In  a 
December  17, 1984,  brief  filed  by  the 
Secretary  of  the  Interior  in  response  to  a 
legal  challenge  of  the  existing  rule,  the 
Secretary  recognized  that  a  conflict 
exists  between  the  guidelines  for  study 
rivers  established  under  the  WSRA  and 
the  challenged  rules.  The  WSRA 
guidelines  designate  a  boundary  for 
protection  of  study  river  areas  as  at 
least  one-quarter  mile  from  each  bank  of 
a  study  river.  OSM's  rules  specified  that 
the  boundary  be  no  more  than  one- 
quarter  mile  from  each  bank  of  the  river. 
This  proposed  rule  would  prohibit 
mining  along  study  rivers  or  study  river 
corridors  as  established  in  any 
guidelines  pursuant  to  the  Wild  and 
Scenic  Rivers  Act  rather  than  specifying 
any  maximum  distance  requirement.  If  a 
study  river  or  study  river  corridor  is  not 
designated  a  Wild  and  Scenic  River  (or 
corridor)  and  loses  its  study  status,  the 
protection  of  section  522(e)  of  the 
Surface  Mining  Act  would  no  longer 
apply. 

DATES:  Written  comments  must  be 
received  before  5:00  p.m.  eastern 
daylight  time  on  or  before  October  24. 
1985. 

Public  hearings.  Upon  request.  OSM 
will  hold  pubUc  hearings  on  the 
proposed  rule  in  Washington.  D.C.; 
Denver.  Colorado;  and  Knoxville, 
Tennessee,  at  9:30  a.m.  local  time  on 
October  17, 1985.  Upon  request,  OSM 
also  will  hold  public  hearings  in  the 
States  of  Georgia.  Idaho.  Massachusetts. 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island.  South  Dakota,  and 
Washington  at  times  and  on  dates  to  be 
announced  prior  to  the  hearings.  OSM 
will  accept  requests  for  public  hearings 
until  5:00  p.m.  eastern  daylight  time  on 
October  3. 1985. 


ADDRESSES:  Written  comments.  Hand- 
deliver  to  the  Office  of  Surface  Mining, 
Administrative  Record,  Room  5124B, 
1100  L  Street,  NW.,  Washington.  D.C:  or 
mail  to  the  Office  of  Surface  Mining, 
Administrative  Record,  Room  5124B-L. 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20240 

Public  hearings.  Department  of  the 
Interior  Auditorium.  18th  and  C  Streets. 
NW.,  Washington.  D.C;  Brooks  Towers. 
2d  Floor  Conference  Room.  1020  15th 
Street.  Denver.  Colorado:  and  the  Hyatt 
House,  500  Hill  Avenue,  SE.,  Knoxville, 
Tennessee.  The  addresses  for  any 
hearings  scheduled  in  the  States  of 
Georgia.  Idaho.  Massachusetts. 
Michigan.  North  Carolina.  Oregon. 
Rhode  Island,  South  Dakota,  and 
Washington  will  be  announced  prior  to 
the  hearings. 

Requests  for  public  hearings.  Submit 
in  writing  to  the  person  and  address 
specified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  the  time 
specified  under  "DATES." 

FOR  FURTHER  INFORMATION  CONTACT. 

Stann  Chase,  Office  of  Surface  Mining. 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue.  Nl/V..  Washington. 
D.C.  20240;  telephone:  202-343-5587 
(commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  commenters  should 
submit  five  copies  of  their  comments 
(see  "ADDRESSES").  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  will  not  necessarily  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings. 

OSM  will  hold  public  hearings  on  the 
proposed  rule  on  request  only. 

The  times,  dates,  and  addresses 
scheduled  for  the  hearings  at  three 
locations  are  specified  previously  in  this 
notice  (see  "DATES"  and  "ADDRESSES"). 
The  times,  dates,  and  addresses  for  the 
hearings  at  the  remaining  locations  have 
not  yet  been  scheduled  but  will  be 
announced  in  the  Federal  Register  at 
least  7  days  prior  to  any  hearings  which 
are  held  at  these  locations. 


Any  person  interested  in  participating 
in  a  hearing  at  a  particular  location 
should  notify  Stann  Chase  (see  "FOR 
FURTHER  INFORMATION  CONTACT"  ) 
either  orally  or  in  writing  of  the  desired 
hearing  location  by  5:00  p.m.  eastern 
daylight  time  on  September  26. 1985.  If 
no  one  has  contacted  Mr.  Chase  to 
express  an  interest  in  participating  in  a 
hearing  at  a  given  location  by  that  date, 
the  hearing  will  not  be  held.  If  only  one 
person  expresses  an  interest,  a  public 
meeting  rather  than  a  hearing  may  be 
held  and  the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSM 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  written 
copy  of  their  testimony.  To  assist  OSM 
in  preparing  appropriate  questions  to 
clarify  issues,  OSM  also  requests  that 
persons  who  plan  to  testify  submit  to 
OSM  at  the  address  previously  specified 
for  the  submission  of  written  comments 
(see  "ADDRESSES")  an  advance  copy  of 
their  testimony. 

II.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
et  seq.  (SMCRA,  Pub.  L.  95-87)  sets  forth 
the  general  regulatory  requirements 
governing  surface  coal  mining 
operations  and  the  surface  impact  of 
underground  coal  mining.  OSM  has  by 
regulation  (30  CFR  Chapter  VII) 
implemented  or  clarified  many  of  the 
general  requirements  of  the  Act  and 
established  performance  standards  to  be 
achieved  by  different  operations.  As 
part  of  that  process,  on  September  14, 
1983  (48  FR  41312).  the  Secretary  of  the 
Interior  promulgated  final  rules 
amending  certain  portions  of  its 
permanent  regulatory  program. 

In  part,  the  rules  affected  were  those 
in  30  CFR  Part  761,  which  implemented 
section  522(e)  of  SMCRA  by  setting  forth 
the  prohibitions  and  limitations  of 
mining  in  areas  designated  by  Congress 
as  unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations.  More 
specifically,  the  rules  affected  mining 
along  study  rivers  in  the  Wild  and 
Scenic  Rivers  System  designated  under 
section  5(a)  of  the  Wild  and  Scenic 
Rivers  Act  (16  U.S.C.  1276(a)rExisting 
30  CFR  761.11(a)  prohibits  mining  within 
a  maximum  of  one-quarter  mile  from 
each  bank  of  a  study  river.  However,  the 
rule  was  found  to  be  in  conflict  with  the 
guidelines  established  under  the  Wild 
and  Scenic  Rivers  Act.  which  designate 
a  boundary  for  protection  of  study  river 
areas  as  at  least  one-quarter  mile  from 
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each  bank  of  a  study  river.  Therefore, 
the  guidehnes  established  pursuant  to 
the  Wild  and  Scenic  Rivers  Act  can 
allow  a  wider  corridor  of  protection 
along  study  rivers  than  the  rule 
promulgated  under  SMCRA. 

The  1983  regulatory  revision  to  the 
permanent  surface  mining  regulations, 
30  U.S.C.  1201  et  seq..  was  challenged  in 
Round  III  of  In  re:  Permanent  Surface 
Mining  Litigation  II,  Civil  Action  No.  79- 
1144  (D.D.C.).  As  a  result  of  the  Round 
III  challenge,  the  Secretary  has  reviewed 
the  rule  pertaining  to  study  rivers  and 
concluded  that  this  rule  is  inconsistent 
with  the  guidelines  established  pursuant 
to  the  Wild  and  Scenic  Rivers  Act. 
Consequently,  this  proposed  rule  would 
establish  under  the  Surface  Mining 
Control  and  Reclamation  Act  the  same 
boundary  for  study  river  areas  as  is 
established  under  the  Wild  and  Scenic 
Rivers  Act. 

III.  Discussion  of  Proposed  Rule 

Secton  761.11:  Areas  Where  Mining  is 
Prohibited  or  Limited 

Section  761.11(a):  Wild  and  Scenic 
Rivers 

On  June  10. 1982  (47  FR  25278),  OSM 
published  a  notice  of  proposed 
rulemaking  to  amend  30  CFR  Chapter 
VII,  Subchapter  F.  Included  in  the 
proposed  rules  was  a  revision  to  30  CFR 
761.11(a),  which  enumerated  certain 
national  systems  within  whose 
boundaries  surface  coal  mining 
operations  could  not  be  conducted, 
subject  to  valid  existing  rights 
considerations.  Among  those  systems 
was  the  Wild  and  Scenic  Rivers  System. 
The  rule  implemented  section  522(e)(1) 
of  the  Act.  which  states  that  "[N]o 
surface  coal  mining  operations  .  .  .  shall 
be  permitted  ...  on  any  lands  within 
the  boundaries  of  units  of  the  National 
Park  System,  the  National  Wildlife 
Refuge  System,  the  National  System  of 
Trails,  the  National  Wilderness 
Preservation  System,  the  Wild  and 
Scenic  Rivers  System,  including  study 
rivers  designated  under  section  5(a)  of 
the  Wild  and  Scenic  Rivers  Act  and 
National  Recreation  Areas  designated 
by  Act  of  Congress." 

The  OSM  rule  proposed  on  June  10. 
1982  (47  FR  25278).  was  based  on 
guidelines  proposed  by  the  National 
Park  Service  (NPS)  on  January  18, 1981. 
to  establish  the  boundary  for  study  river 
areas  in  the  Wild  and  Scenic  Rivers 
System  (46  FR  9148).  The  objective  of 
OSM's  rule  was  to  establish  those  areas 


in  which  mining  would  be  prohibited 
along  study  rivers.  Consequently,  OSM 
adopted  the  standard  of  the  NPS  that  a 
study  corridor  was  "a  corridor 
extending  not  more  than  one-quarter 
mile  from  each  bank  for  the  length  of  the 
segment  being  studied."  Hiis  was  in 
keeping  with  the  NPS  proposed  phrase 
that  a  study  area  is  "normally  defined  as 
an  area  extending  the  length  of  the 
study  segment  and  extending  in  width 
one-quarter  mile  from  each  bank  of  the 
river."  However,  the  final  NPS 
guidelines  were  published  with  revised 
wording  in  which  the  phrase  "normally 
defined  as"  had  been  replaced  vnth  the 
phrase  "as  a  minimum,"  resulting  in  the 
present  conflict  (47  FR  39456,  Sept.  7, 
1982).  OSM  now  proposes  to  revise 
§  761.11(a)  so  that  the  permanent  rule 
will  be  consistent  with  the  guidelines 
established  pursuant  to  the  Wild  and 
Scenic  Rivers  Act.  Additionally,  the 
specific  boundary  of  the  study  river 
corridor  is  not  stated  in  the  proposed 
rule.  This  will  prevent  future  conflicts  in 
the  event  that  the  boundary  is  changed 
at  a  later  date  under  the  Wild  and 
Scenic  Rivers  Act. 

Effect  in  Federal  Program  States 

The  proposed  rules  would  apply 
through  cross-referencing  to  the 
following  Federal  Program  States: 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina.  Oregon. 
Rhode  Island.  South  Dakota.  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  CFR  Parts 
910.  912.  921,  922.  933,  937,  939,  941.  942. 
and  947,  respectively.  Comments  are 
specifically  solicited  as  to  whether 
unique  conditions  exist  in  any  of  these 
States  relating  to  this  proposal  which 
should  be  reflected  either  as  changes  to 
the  national  rules  or  as  State-specific 
amendments  to  any  or  all  of  the  Federal 
programs. 

IV.  Procedural  Matters 

Federal  Paperwprk  Reduction  Act 

No  information  collection 
requirements  are  contained  in  30  CFR 
761.11(a)  which  require  approval  by  the 
Office  oiF  Management  and  Budget  under 
44  U.S.C.  3507. 

Executive  Order  12291 

The  Department  of  the  Interior  (DOI) 
has  examined  the  proposed  rule 
according  to  the  criteria  of  Executive 
Order  12291  (February  17, 1981)  and  has 
determined  that  it  is  not  major  and  does 
not  require  a  regulatory  impact  analysis. 


Regulatory  Flexibility  Act 

The  DOI  has  also  determined, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  that  the 
proposed  rule  would  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 

National  Environmental  Policy  Act 

OSM  has  prepared  an  environmental 
assessment  (EA)  of  any  impacts  that  this 
proposed  rulemaking  might  have  on  the 
human  environment  This  EA  is  on  fUe 
in  the  OSM  Administrative  Record  at 
the  address  listed  in  the  "AOORESSCS" 
section  of  this  preamble.  An  EA  on  the 
final  rule  will  be  completed  and  a  final 
conclusion  reached  on  the  significance 
of  any  resulting  impacts  before  issuance 
of  the  final  rule. 

List  of  Subjects  in  30  CFR  Part  TBI 

Coal  mining.  Surface  mining. 
Underground  mining.  Wild  and  scenic 

rivers.  Wildlife  refuges. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Part  761  as  follows: 

Dated:  July  25. 1965. 

).  Ste\'en  Griles. 

Deputy  Assistant  Secretary  for  Land  and 
Siinerals  Management 

PART  761— AREAS  DESKsNATEO  BY 
ACT  OF  CONGRESS 

1.  The  authority  citation  for  Part  781  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87  (30  U.S.C  1201  et 
seq.),  unless  otherwise  noted. 

2.  Section  761.11  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§761.11    Areas  wtwre  mining  Is  proMbitMl 
or  limited. 


(a)  On  any  lands  within  the 
boundaries  of  the  National  Park  System, 
the  National  Wildlife  Refuge  System,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 
Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  under 
section  5(a)  of  the  Wild  and  Scenic 
Rivers  Act  (16  U.S.C.  1276(a))  or  study 
rivers  or  study  river  corridors  as 
established  in  any  guidelines  pursuant 
to  that  Act,  and  National  Recreation 
Areas  designated  by  Act  of  Congress. 
***** 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  137 
ICQ0  79-15«] 

Deepwater  Port  Liability  Fund 
AOCNCV:  Coast  Guard.  DOT. 
actkm:  Final  rule. 

summary:  The  Coast  Guard  is  Hnalizing. 
with  clarifying  modifications  and 
procedural  changes,  the  interim  final 
Deepwater  Port  Liability  Fund 
Regulations  published  in  the  Federal 
Register  issue  of  June  24, 1982.  The 
regulations  implement  provisions  of  the 
Deepwater  Port  Act  of  1974  as  amended 
by  the  Deepwater  Port  Act  Amendments 
of  1984.  Although  effective  upon 
publication,  the  June  1982  rules  were 
considerably  narrowed  in  scope  from 
the  proposed  rules.  The  general  public 
was.  therefore,  given  additional  time  to 
comment.  Comments,  additional  internal 
agency  review,  and  statutory 
amendment  resulted  in  several  revisions 
to  the  interim  rule. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  August  15. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  A.  Martin.  Jr..  Chief.  Funds 
Management  Branch.  Financial 
Responsibility  Division.  Office  of 
Marine  Environment  and  Systems.  U.S. 
Coast  Guard  Headquarters.  Washington. 
DC  20593.  (202)  472-5052. 
SUPPLEMENTARY  INFORMATION:  By  notice' 

published  in  the  Federal  Register  on 
June  24. 1982  (47  FR  27478)  the  Coast 
Guard  added  a  new  Part  137  to  Title  33. 
Code  of  Federal  Regulations.  This  new 
part  established  procedures  for  payment 
of  fees  to  the  Deepwater  Port  Liability 
Fund  (Fund),  settlement  of  claims,  vessel 
owner/operator  financial  responsibility, 
and  notification  of  spills  under  the 
Deepwater  Port  Act  of  1974. 

Although  made  effective  upon 
publication  (June  24, 1982),  Part  137  was 
promulgated  as  an  interim  rule  because 
it  had  been  considerably  narrowed  in 
scope  &om  the  proposed  rule. 
Furthermore,  the  Coast  Guard  desired  to 
evaluate  the  workability  and 
effectiveness  of  several  of  the  fmancial 
responsibility  demonstration  provisions 
of  Part  137  before  completing  this 
riilemaking.  Therefore,  the  general 
public  was  given  an  additional  60  day 
period,  until  August  23. 1982.  to  also 
comment  on  interim  Part  137. 

Comments  on  the  interim  rule  were 
received  from  Getty  Oil  Company: 
Water  Quality  Insurance  Syndicate 
(WQIS);  the  American  Waterways 
Operators,  Inc.  (AWO);  American 
Institute  of  Merchant  Shipping  (AIMS): 


Patton.  Boggs  and  Blow,  counsel  for  the 
LOOP  deepwater  port:  and  Texaco,  Inc. 
In  addition,  the  Fund  Administrator 
received  from  the  Steamship  Mutual 
Underwriting  Association  (Bermuda) 
Limited  fmancial  responsibiUty 
documentation,  under  {  137.303(a).  on 
behalf  of  the  Texaco  fleet  of  vessels 
likely  to  call  at  the  LOOP  deepwater 
port.  Analysis  of  this  information  was 
helpful  in  evaluating  the  effectiveness  of 
the  interim  rules  and  related 
determinations  on  the  appropriate  level 
of  Coast  Guard  oversight  needed. 

Unresolved  Issue 

The  Getty  Oil  Company  expressed 
concern  that  the  final  rules  are  being 
promulgated  without  resolution  of  the 
issue  o[  harmful  quantity  of  oil  which 
constitutes  a  discharge  in  the  context  of 
U.S.  deepwater  port  activities.  Such 
action,  according  to  Getty,  is  misleading 
to  the  public. 

While  the  lack  of  a  definition  of 
"harmful  quantity"  may  cause  some 
short  term  enforcement  problems,  e.g.. 
regarding  the  assessment  of  civil 
penalties  in  the  event  of  a  spill,  or  the 
enforcement  of  criminal  sanctions  for 
failure  to  give  notice  of  a  spill,  we  are  of 
the  view  that  these  problems  are 
outweighed  by  the  merits  of 
promulgating  the  rules.  First,  there  is 
already  one  U.S.  deepwater  port  in 
operation  and  the  Fund  has  been 
established. 

Secondly,  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA), 
who  is  required  under  33  U.S.C. 
1517(m)(3)  to  issue  regulations 
concerning  the  discharge  of  quantities  of 
oil  determined  harmful,  has  established 
an  active  regulatory  project  to  do  so. 
EPA  published  a  Notice  of  Proposed 
Rulemaking  on  this  issue  on  March  11, 
1985  (50  FR  9776-83),  and  is  evaluating 
the  comments  received.  The  EPA 
currently  expects  to  publish  the  final 
rule  in  August  1986.  In  the  interim,  this 
fmal  rule  is  necessary  to  simplify  the 
procedure  for  providing  pollution 
liability  insurance  coverage  of  vessels 
presently  calling  at  the  LOOP  deepwater 
port,  and  for  otherwise  administering 
the  Deepwater  Port  Liability  Fimd 
program. 

Compliance  Costs 

The  Getty  Oil  Co.  also  expressed 
concern  that  the  Coast  Guard's  cost 
analysis  failed  to  fully  consider  private 
sector  costs,  particularly  the  taking  of 
$100  million  in  barrel  fees  that  would 
ultimately  constitute  the  Fund. 

Based  on  our  experience  under  the 
interim  rules,  we  are  increasing  the 
estimated  compliance  costs  of  the 
regulations.  Additional  compliance  costs 


include  costs  associated  with  the 
preparation  and  submission  of 
information  to  the  Fund  Administrator 
and  deepwater  port  licensees,  which 
establishes  that  the  owners  or  operators 
of  vessels  calling  at  a  deepwater  port  to 
unload  cargo  oil  can  meet  their  pollution 
liability.  These  administrative  costs  will 
fall  primarily  to  the  involved  vessel 
owner,  operator,  or  insurer,  and,  under 
the  procedures  ciurently  in  effect,  are 
estimated  to  total  approximately  $25,000 
per  year. 

The  actual  costs  likely  to  be  incurred 
by  a  deepwater  port  licensee  in 
invoicing,  collection,  and  accounting 
operations  associated  with  the  barrel 
fees  on  oil  unloaded  at  its  facility  are 
not  compliance  costs  of  these 
regulations.  It  is  the  statute  rather  than 
the  regulations  which  requires  licensees 
to  collect  the  barrel  fees.  The 
regulations  merely  prescribe  the  manner 
and  times  for  delivery  of  those  fee 
collections  to  the  Fund.  Likewise,  the 
$100  million  in  barrel  fees  (discussed 
below)  that  might  have  ultimately  been 
taken  out  of  the  private  sector  (from  the 
owners  of  the  oil  at  the  time  of 
unloading  at  a  deepwater  port],  was  a 
statutory  requirement,  not  a  compliance 
cost  of  these  regulations. 

Payment  of  Fees 

The  Getty  Oil  Co.  also  commented  on 
the  seemingly  arbitrary  rate  of  2$  per 
barrel  paid  on  each  barrel  of  oil  loaded 
or  unloaded  at  a  deepwater  port  and  the 
apparent  unfairness  to  those  initial 
shippers  using  a  deepwater  port  who 
contribute  to  the  Fund,  as  opposed  to 
those  users  after  the  Fund  has  reached 
its  statutory  ceiling  and  the  barrel  fee 
collections  have  been  suspended.  While 
this  may  be  a  valid  concern,  it  is  not  a 
consequence  of  the  regulations.  Again,  it 
is  the  statute  which  both  sets  the  2$ 
barrel  fee  and  mandates  that  collections 
shall  cease  when  the  amount  of  money 
in  the  Fund  reaches  the  specified  ceiling. 

Since  publication  of  the  interim  rule 
and  the  Getty  Oil  Co.  comment 
discussed  above,  the  Deepwater  Port 
Act  Amendments  of  1984  (Pub.  L.  98- 
419)  were  enacted.  These  amendments, 
as  of  September  25, 1984,  reduce  the 
$100  million  Fund  ceiling  figure  to  a 
lower  ceiling  of  $4  million.  The 
amendments  also  authorize  suspension 
of  the  2<  per  barrel  fee  collections  by 
licensees  while  the  balance  of  the  Fund 
remains  above  $4  million. 

As  the  balance  of  the  Fund  was 
approximately  $7.4  million  when  the 
amendments  took  effect,  fee  collections 
were  suspended  on  September  26, 1984. 
Because  interest  income  from 
investments  more  than  offset 
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administrative  costs,  it  is  not  likely  fee 
collections  will  be  resumed  in  the 
foreseeable  future.  This  presumes,  of 
course,  there  are  no  catastrophic 
deepwater  port  oil  spills  which  reduce 
the  Fund  balance  below  $4  million. 

Getty  Oil  Co.  also  commented  that  the 
terms  prescribed  for  payment  of  fees 
due  the  Fund  (§  137.207)  are  contrary  to 
normal  business  transactions  and  are 
restrictive  to  a  licensee's  and  vessel 
operator's  cash  flow  positions.  In 
contrast,  we  have  experienced  no 
difficulties  under  the  interim  rule  and 
the  LOOP  deepwater  port  licensee  has 
not  requested  any  change. 

LOOP  has  chosen  the  electronic 
transfer  of  funds  for  depositing  fees  with 
the  Fund  and  this  method  is  increasingly 
being  used  in  commercial  transactions. 
This  method  is  retained  in  the  rule. 

The  requirement  that  a  check  be 
certified  has  been  eliminated. 
Depositing  the  funds  in  the  proper 
account  is  the  responsibility  of  the  Coast 
Guard  and  need  not  be  addressed  in  the 
regulations. 

It  is  the  owner  of  the  oil  at  the  time  of 
unloading  who  is  responsible  for 
payment  of  the  fees  to  the  licensee. 
Payment  by  the  licensee  to  the  Fund  is 
correlated  with  the  monthly  throughput 
report  required  by  §  150.707.  The 
regulations  do  not  address  either  the 
form  or  timing  of  the  fmancial 
transactions  between  the  licensee  and 
the  owner  of  the  oil,  who  is  frequently 
not  the  vessel  operator.  Therefore, 
timing  of  the  payment  to  the  Fund  has 
not  been  changed. 

In  order  to  conform  the  fee  suspension 
requirement  in  §  137.211(a)  to  the 
Deepwater  Port  Act  Amendments  of 
1984,  that  section  has  been  revised  to 
reflect  the  new  fee  collection  suspension 
threshold  figure  of  $4  million.  Under  5 
U.S.C.  553(b)(3)(B),  it  has  been 
determined  that  additional  notice  and 
public  procedure  before  making  this 
change  is  unnecessary  and  contrary  to 
the  public  interest  because  the  statute 
controls  the  change  in  this  instance. 

Authority 

Getty  also  commented  that  it  was  of 
the  view  the  authority  citation  found  at 
the  end  of  the  Table  of  Contents  for  Part 
137  did  not  sufficiently  authorize  the 
Fund  audit  requirements  contained  in 
§  137.215.  We  agree  and  are  revising 
that  citation  by  adding  a  reference  to 
section  13(a)  of  the  Act  (33  U.S.C. 
1512(a)),*  which  more  directly 


*  Hereinafter,  "Acl"  refer*  to  the  Deepwater  Port 
Act  of  1974  as  amended  by  the  [)eepwater  Port  Act 
AmendmeniB  of  1984. 


authorizes  imposition  of  the 
requirements  in  §  137.215. 

The  last  recommendation  by  Getty 
was  to  add  a  paragraph  to  S  137.509  to 
clarify  limitations  oh  Uabihty.  The 
statute  is  sufficiently  clear  in  this  regard 
and  the  limitations  need  not  be  repeated 
in  the  regulations. 

Vessel  Financial  Responsibility 
Applicability 

The  WQIS.  AWO,  AIMS,  and  counsel 
for  the  LOOP  deepwater  port  all  raised 
the  issue  of  whether  the  vessel  financial 
responsibility  requirements  under  the 
statute  and  regulations  are  intended  to 
apply  to  the  owners  and  operators  of 
vessels  which  provide  bunker  fuel, 
supply,  or  other  services  at  deepwater 
ports.  The  contention  here  is  that  the 
statute  was  meant  to  deal  with  the 
transfer  of  oil  cargo  between  tankers 
and  the  deepwater  port  facility,  i.e.,  the 
ftnancial  responsibility  provisions 
should  be  applied  only  to  those  tankers 
which  use  the  port  for  its  basic  purpose. 
This  interpretation  appears  reasonable, 
but  only  within  the  narrow  context  of 
section  18(1)  of  the  Act. 

The  statutory  provision  establishing 
the  financial  responsibility  requirement 
33  U.S.C.  1517(1),  applies  to  ".  .  .  any 
owner  or  operator  of  a  vessel  using  any 

deepwater  port "  The  modifying 

phase  using  any  deepwater  port  seems 
controlling  in  this  instance.  When  this . 
language  is  matched  against  the 
statutory  definition  of  "deepwater  port" 
it  is  apparent  that  bimkering,  supply,  or 
other  types  of  service  craft  that  may  use 
the  port  are  not  the  kind  of  vessels 
Congress  intended  to  include  within  the 
scope  of  the  financial  responsibility 
requirements  since  these  types  of 
vessels  are  not  using  the  port  for  the 
".  .  .  loading  or  unloading  and  further 
handling  of  oil  for  transportation  to  any 
State.  .  .  ."  Rather,  a  bunkering  vessel 
might  use  a  deepwater  port  to  supply 
fuel  to  a  tanker  for  that  tanker's  own 
use,  not  for  transportation  to  any  State. 

Accordingly,  to  remove  imcertainty  in 
the  final  rule  as  to  which  vessel  owners 
or  operators  are  required  to  comply  with 
the  financial  responsibility  provisions, 
we  are  revising  the  definition  of  vessel 
to  mean  a  tanker  which  is  moored  at  a 
deepwater  port  or  which  is  within  a 
deepwater  port's  safety  zone  for  loading 
or  unloading  oil  as  cargo,  exclusive  of 
bunkers.  Since  this  definition  relates 
only  to  a  vessel's  status  concerning 
documentation  of  Hnancial 
responsibility,  we  have  moved  the 
definition  to  a  new  paragraph  (b)  in 
§  137.301,  Subpart  D,  Vessel  Financial 
Responsibility. 

In  all  other  contexts,  where  the  term 
"vessel"  appears  in  the  final  rule  outside 


of  Subpart  D.  that  term  has  the  same 
meaning  as  definedjn  the  Act.  This 
change  in  no  way  affects  questions  of 
vessel  owner/operator  hability  or  other 
responsibilities  under  section  18  of  the 
Act. 

Period  of  Validity  of  Finandal 
Responsibility  Documentatioa 

Texaco,  Inc.  requested  confirmation 
and  clarification  that  "once  a  vessel  has 
been  certified  as  to  financial 
responsilMlity.  that  this  caHfication 
remains  vahd  until  the  vessel  has  a 
change  of  ownership."  This  is  partly  but 
not  entirely  true.  Obviously,  if  the 
underiyng  insurance  or  bond  terminates, 
the  related  certification  terminates  as 
well. 

For  the  benefit  of  other  readers,  we 
point  out  that  the  required  Certificate  of 
Financial  Responsibility  (Water 
Pollution)  issued  imder  section  311(pKl) 
of  the  Federal  Water  Pollution  Control 
Act  (see  33  CFR  Part  130)  is  not  the 
"certification"  referred  to  by  Texaco. 
While  tankers  serving  LOCH'  are 
required  to  have  such  a  Certificate,  the 
only  vessel  certification  designed 
specifically  for  deepwater  port  pollution 
liabihty  is  certification  provided  by  an 
insiuer  or  surety  pursuant  to  the  option 
in  S  137.303(a)(2)  of  this  final  rule. 

Another  possible  circumstance, 
besides  change  in  ownership,  which 
aiTects  the  continued  vaUdity  of 
financial  responsibility  certification  is  a 
determination  by  the  Fund 
Administrator  that  a  particular 
guarantor  is  no  longer  acceptable 
because  of  factors  affecting  ability  to 
pay  a  claim.  A  new  paragraph  (e)  is 
added  to  §  137.303  in  the  final  rule  to 
require  notice  of  such  circumstances  to 
the  Fund  Administrator  and  the 
involved  deepwater  port  Ucensee. 

The  references  to  self-insurance  as  a 
method  of  establishing  financial 
responsibility,  in  {$  137.303(a), 
137.305(a).  and  137.305(a)(3).  have  been 
deleted  from  the  final  role.  This  method 
was  deleted  because  it  is  not  being  used 
by  vessel  owners  or  operators,  is  not 
required  by  the  Act  and  is  not  the  type 
of  financial  responsibility  favored  by  the 
Fund  Administrator  or  the  Coast 
Guard's  Financial  Responsibility 
Division. 

Financial  Responsibility  Documentatkn 

The  remainder  of  this  preamble 
discussion  addresses  issues  related 
primarily  to  the  clarification  and 
simplification  of  the  vessel  financial 
responsibility  provisions  in  the  interim 
rule,  at  S§  137.303  and  137.305.  This 
discussion  and  modification  of  the 
interim  rule  results  from  review  oi  the 
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additional  comments,  our  experience 
with  the  interim  rule,  the  intervening 
transfer  of  Federal  Maritime 
Commission  (FMC)  vessel  financial 
responsibility  functions  to  the  Coast 
Guard  in  September  1983  (See  48  FR 
46178-215,  October  11. 1983)  and  review 
with  LOOP  vessel  scheduling  personnel 
and  International  Protection  and 
Indemnity  (P&I)  Club  underwritings 
providing  the  vessel  insurance  coverage. 

Section  137.303  of  the  interim  rule 
gives  an  insurer  or  surety  providing 
evidence  of  fmancial  responsibility  the 
option  to  do  so  by  means  of 
"certification"  or  an  appropriate 
endorsement  to  Form  FMC-225  or  FMC- 
322.  Further  review  of  this  provision 
leads  us  to  conclude  additional 
explanation  and  minor  modification  is 
warranted. 

First,  we  are  deleting  the  reference  to 
Insurance  Forms  FMC-225  and  FMC- 
322.  Those  forms  were  used  in 
connection  with  pollution  liability  under 
section  311  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA).  Since 
the  transfer  of  functions  from  the  FMC 
to  the  Coast  Guard.  Insurance  Form  CG- 
5358-9  has  been  used  to  demonstrate 
Rnancial  responsibility  on  behalf  of 
vessel  owners  or  operators  for  purposes 
of  the  FWPCA.  Because  the  FWPCA 
also  applies  at  deepwater  ports,  Form 
CG-5358-9  is  now  the  appropriate  form 
upon  which  to  base  the  endorsement  (or 
rider)  option  for  demonstrating  the 
additional  insurance  coverage  required 
to  meet  Deepwater  Port  Act  pollution 
liability.  Section  137.303(b)(1)  is 
therefore  revised  accordingly. 

Second,  our  experience  to  date  has 
enabled  us  to  clarify  interim 
S  137.303(b)(1)  concerning  our  intent 
with  respect  to  the  clause  "as  approved 
by  the  Fund  Administrator".  P&I  Club 
representatives  have  interpreted  this 
clause  to  mean  that  the  Fund 
Administrator  must  explicitly  approve, 
in  advance  of  submission,  the  specific 
form  underwriters  wish  to  establish  as 
their  standard  endorsement  or  rider 
form.  This  is  not  necessarily  what  was 
intended,  but  that  approach  will  be 
adopted  in  this  final  rule.  We  are  doing 
so  because  only  P&I  Clubs  have 
participated  in  this  program  to  date,  and 
because  a  standard,  preapproved 
endorsement  is  their  (and  LOOFs) 
preferred  method  of  evidencing  financial 
responsibility  on  behalf  of  vessel 
operators.  The  standard  endorsement 
approach  also  reduces  paperwork  and 
eliminates  uncertainty  as  to 
acceptability  of  an  endorsement.  The 
danger  of  delays  to  vessels  also  is 
eliminated.  (Of  course,  for  any 
guarantors  who  do  not  wish  to  use  a 


preapproved  standard  method,  the 
certification  method  [§  137.303(a)(2)] 
remains  available.) 

The  Fund  Admiiustrator  has  approved 
a  standard  endorsement  to  new 
Insurance  Form  CG-5358-9  which 
insurers  currenUy  have  on  file  with  the 
Coast  Guard  for  purposes  of  compliance 
with  section  311(p)(l)  of  the  FWPCA. 
The  language  of  that  endorsement  is 
available  upon  request  and  is  already 
being  utilized  by  P&I  Clubs  to  reduce 
paperwork. 

Section  137.303(b)(2)  of  the  final  rule 
is  amended  in  this  document  by  revising 
the  endorsement  submission 
requirements.  Endorsements  are  no 
longer  submitted  to  the  FMC.  due  to  the 
transfer  of  that  agency's  vessel 
certification  function  to  the  Coast 
Guard.  The  original  now  is  submitted  to 
the  Fund  Administrator  with  a  copy 
going  to  the  involved  deepwater  port 
licensee. 

Under  the  deepwater  port  license 
conditions  and  these  regulations, 
verification  of  vessel  financial 
responsibility  coverage  is  a  shared 
responsibility  of  the  Fund  Administrator 
and  deepwater  port  licensees.  The  Fund 
Administrator  provides  general 
direction  and  oversight,  yet  relies  on  a 
deepwater  port  licensee  to  take  a 
responsible  role  in  checking  evidence  of 
financial  responsibility  before  a  vessel 
is  permitted  to  enter  the  safety  zone  of  a 
deepwater  port  This  is  why,  in  both  the 
endorsement  method  and  certiHcation 
method,  the  involved  deepwater  port 
licensee  receives  a  copy  of  the  evidence 
of  financial  responsibility.  For  the  sake 
of  consistency,  this  final  rule  also 
amends  §  137.303(a)(2)  concerning 
submission  of  documentation  for  the 
certification  method  of  establishing 
financial  responsibility,  by  revising  the 
language  of  that  provision  to  parallel 
that  used  in  paragraph  (b)(2)  of  the 
section  concerning  endorsements.  The 
original  of  the  certification  is  now 
provided  to  the  Fund  Administrator  with 
a  copy  submitted  to  the  involved 
deepwater  port  licensee. 

To  simplify  and  present  a  more 
readable  section  on  certification 
contents,  we  have  rewritten  §  137.305. 
Except  as  discussed  below,  the 
information  required  under  the  interim 
rule  has  not  been  substantively  changed. 
The  rewrite  is  based,  in  part,  on  the 
language  LOOP  has  been  using  in 
information  packets  providing  guidance 
to  its  cargo  agents  concerning  financial 
responsibility  requirements,  and  which 
the  Steamship  Mutual  Underwriting 
Association  (Bermuda)  Ltd.  has  used  in 
its  1982  certification  of  the  Texaco  fleet. 
(Steamship  Mutual  has  since  changed  its 


coverage  method  to  the  standard 
endorsement). 

Under  the  certification  method  of  the 
interim  rules  [§  137.305(a)(3]j.  an  insurer 
or  surety  was  required  to  designate  a 
U.S.  agent  for  service  of  process. 
However,  neither  the  statute  nor  the 
regulations  establish  a  direct  cause  of 
action  against  persons  providing 
evidence  of  financial  responsibility.  The 
statute  places  strict,  joint  and  several 
liability  for  pollution  on  vessel  owners 
and  operators,  not  their  guarantors. 
Accordingly,  we  have  deleted  the 
requirement  to  name  an  agent  for 
service  of  process  for  punjoses  of 
§  137.305. 

Notice  of  Discharge 

The  notification  requirements  in 
§  137.403  of  the  interim  rule  are  revised 
in  two  respects.  First,  we  have  deleted 
the  specific  officials,  listed  in  paragraph 
(a),  to  whom  notice  of  a  spill  is  given, 
and  added  a  cross-reference  to  the  part 
in  this  chapter  concerning  notification 
procedures  prescribed  under  section  311 
of  the  FWPCA.  Second,  we  have  deleted 
paragraph  (b)  of  §  137.403,  which 
contained  information  requirements 
regarding  a  deepwater  port-related 
discharge.  These  changes  conform  the 
notification  procedures  for  discharges 
occurring  in  connection  with  U.S. 
deepwater  port  activities  to  the 
procedures  already  widely  used  for 
FWPCA  purposes.  The  latter  change  will 
also  reduce  mandatory  information 
collection  requirements. 

Administrative  Matters 

Since  the  interim  rule  was  published, 
the  Coast  Guard  has  completed  an 
internal  Headquarters  reorganization 
affecting  the  name,  location,  and  mail 
routing  symbol  of  the  organizational 
element  within  its  Office  of  Marine 
Environment  and  Systems  which 
manages  the  daily  activities  of  the  Fund 
program.  Accordingly,  editorial  changes 
updating  this  information  appear  in  the 
final  rule  at  5§  137.101. 137.103.  and 
137.505. 

Further,  the  term  "Fund 
Administrator",  defined  at  §  137.5  in  the 
interim  rule,  is  revised  to  reflect  the  fact 
that  that  individual  is  the  Chief,  Office 
of  Marine  Environment  and  Systems,  in 
the  Coast  Guard  organizational 
structure.  Future  rulemaking  will 
conform  the  regulations  in  Parts  135  and 
136,  governing  the  Offshore  Oil  Pollution 
Compensation  Fund,  to  these 
organizational  changes. 

For  administrative  and  industry 
convenience,  we  are  republishing  entire 
Part  137  in  this  document. 


Federal  Register  /  Vol.  50.  No.  158  /  Thursday.  August  15.  1985  /  Rules  and  Regulations        32969 


Regulatory  Evaluatioa — Paperwork 
Reduction  Act 

The  regulatory  evaluation  informatjon 
published  with  the  interim  rule  has  not 
substantively  changed.  Under  current 
regulatory  policies  and  procedures  the 
final  rule,  as  r^ublished  here,  remains 
"non-major"  and  "non-significant".  The 
information  collection  requirements  are, 
in  fact,  reduced  further  by  eliminating 
the  requirements  to  name  an  agent  for 
service  of  process  and  to  give  detailed 
information  with  the  notice  of  discharge 
for  deepwater  port  spill  incidents. 
Moreover,  routine  paperwork  and 
correspondence  will  be  reduced  for 
insurers  and  LOOP  by  our  adoption  of  a 
standard  endorsement. 

The  reduction  of  information 
collection  requirements  from  the  interim 
rule,  and  those  which  remain  in  this 
final  rule  (§§  137.303. 137.305,  and 
137.503(a)).  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Ch.  35) 
and  have  been  assigned  OMB  control 
number  2115-0545. 

Regulatory  Flexibility  Act 

Since  the  economic  impact  of  this 
final  rule  is  expected  to  be  minimal,  in 
accordance  with  paragraph  605(d)  of  the 
Regulatory  Flexibility  Act  (94  Stat.  1164), 
the  agency  certifies  that  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

Since  the  changes  constitute 
organizational  modifications,  procedural 
simplifications,  and  paperwork 
reductions,  it  has  been  determined  there 
is  good  cause,  under  5  U.S.C.  553(d)(3), 
to  make  this  final  rule  effective  upon 
publication. 

List  of  Subjects  in  33  CFR  Part  137 

Deepwater  ports.  Oil  pollution  fund. 
Vessel  financial  responsibility.  Claims 
procedures,  Harbors,  Insurance, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  revising  Part 
137  to  read  as  follows: 

PART  137— DEEPWATER  PORT 
LIABILITY  FUND 

Subpart  A— General 

Sec. 

137.1  Purpose. 

137.3  Applicability. 

137.5  Definitions. 


Subpart  B— Fund  Omanlzation. 
AdmMstration,  and  Itonagwnent 

137.101    General. 

137.103    Fund  address. 

137.185    Pond  Administrator's  authority, 

delegation. 
137.107    Fund  Administrator's  powers. 

duties,  and  obligaUons. 

Subpart  C— Fund  Revenue*,  AccountInQ, 
and  Audtt 

137.201  Purpose. 

137.203  Applicability. 

137.205  Computation  of  barrel  fees  due  the 

Fund. 

137.207  Payment  of  fees. 

137.209  Adfustments. 

137.211  SuspensioD  of  fee  collections. 

137.213  CXI  excluded  from  fee  collection. 

137.215  Audit. 

Subpart  0— Veesel  Financial  Responet>nity 

137.301     Purpose. 

137.303    Financial  responsibility 

documentation. 
137.305    Certification  contents. 

Subpart  E— Notlficatioa 

137.401    Purpose. 
137.403    Notification. 

Sul>part  F— Claims  Procedures 

137.501    Purpose. 

137.503    General. 

137.505    Information. 

137.507    Filing  claims. 

137.509    Claims  allowed. 

137.511    Trans-Alaska  Pipeline  oil  pollution. 

137.513    Review  of  claims  against  the  Fund. 

Autiiority:  33  U.S.C.  1509(a).  1512(a), 
1517(j)(l);  49  CFR  1.46. 

Subpart  A— General 

ff  137.1    Purpose. 

This  part  contains  the  policies, 
procedures,  and  administrative 
practices  regarding  the  management  and 
operation  of  the  Deepwater  Port 
Liability  Fund  and  related  requirements. 

§137.3    AppiicabUity. 

This  part  applies  to  each  person 
who — 

(a)  Has  been  granted  a  license  by  the 
Secretary  of  Transportation  to  construct 
operate,  and  maintain  a  deepwater  port 
facility  offshore  of  the  United  States; 

(b)  Owns  or  operates  any  vessel 
subject  to  section  18  of  the  Act; 

(c)  Provides  financial  responsibility 
for  any  vessel  using  a  deepwater  port; 
and 

(d)  Sustains  cleanup  costs  or  damages 
as  a  consequence  of  oil  pollution  from 
United  States  deepwater  port  activities. 

§137.5    Definition*. 

As  used  in  this  part — 

"Act"  means  the  Deepwater  Port  Act 
of  1974  as  amended  (33  U.S.C.  1501); 


"Barrer  means  42  U.S.  gallons  at 
atmospheric  pressure  and  60  de^-ees 
Fahrenheit; 

"Fund"  means  the  Deepwater  Port 
Liability  Fund  estabhshed  by  section 
18(f)(1)  of  the  Act 

"Fund  Administrator"  OMans  Ae 
Chief.  Office  of  Marine  Environment  and 
Systems  at  U.S.  Coast  Guard 
Headquarters;  and 

"Fund  Claims  Adjuster"  means  a 
person  autiiorized  to  receive,  review, 
adjust  and  pay  claims  on  behalf  of  the 
Fund. 

Subpart  B— Fund  OrganizBtlon, 
Administration,  and  Management 


§  137.101 

Management  of  the  Fund  program 
daily  activities  is  conducted  by  the 
Funds  Management  Branch  staS, 
Financial  Responsibility  Division, 
located  within  the  Office  of  Marine 
Environment  and  Systems  at  U.S.  Coast 
Guard  Headquarters. 


§137.103    Fund) 

The  address  to  which  correspondence 
relating  to  the  Fund  progran^ should  be 
directed  is:  Funds  Management  Branch, 
Commandant  (G-WFR-1)  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street  SW.,  Washingtoa  DC  20593. 

§137.105    Fund  AdminietrMor^  auMtorttjr, 


The  Fund  Administrator  is  delegated 
authority  to  perform  those  functions  of 
the  Commandant  U.S.  Coast  Guard, 
under  section  18  of  the  Act  that  are 
necessary  to  administer  the  Funds. 

§137.107    Fund  AdmintetFator**  powers, 
dutlas  and  obligations. 

(a)  The  Fund  Administrator  conducts 
the  activities  of  the  Fund,  including  but 
not  limited  to  the  following: 

(1)  Development  promulgation,  and 
revision  of  progrfun  policies  and 
regulations  incidental  to  Fund 
administration. 

(2)  Receipt  and  verification  of  Fund 
revenues  comprised  of  barrel  fees, 
penalties  and  interest  income  earned  on 
Fund  investments  of  those  revenues. 

(3)  Verification  and  payment  of  costs 
and  expenses  reasonably  necessary  to 
Fund  administration  and  the  settlement 
of  claims  against  the  Fund. 

(4)  Investment  as  provided  in  section 
18(f)(3)  of  the  Act,  of  all  Fund  revenues 
not  needed  for  administration  and  the 
satisfaction  of  claims. 

(5)  Recovery  of  any  monies  to  which 
the  Fund  is  entitled  as  subrogee  under 
circumstances  set  forth  in  section  18(h) 
(3)  and  (4)  of  the  Act 
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(6)  Determinations  of  the  character 
and  nature  of  Fund  obligations  and 
expenditures,  and  the  manner  in  which 
those  obligations  and  expenditures  are 
incurred,  allowed,  and  paid. 

Subpart  C— Fund  Revenues, 
Accounting,  and  Audit 

§137^1    Purpos*. 

This  subpart  contains  the 
requirements  concerning  the  calculation 
and  delivery  to  the  Fund,  by  deepwater 
port  licensees,  of  the  barrel  fee  revenues 
collected  from  the  owners  of  oil  loaded 
or  unloaded  at  a  deepwater  port  and  the 
accounting  for  and  audit  of  the  Fund 
revenues. 

§137.203    ApplicabiUty. 

This  subpart  applies  to  each 
deepwater  port  licensee. 


§137.205 
the  Fund. 


Computation  of  ttarrel  fees  due 


Each  deepwater  port  licensee  shall 
compute  the  barrel  fees  due  the  Fund,  at 
the  rate  of  Zt  per  barrel,  on  the  basis  of 
the  monthly  oil  throughput  report 
required  by  §  150.707  of  this  chapter. 

§  137.207    Payment  of  fees. 

(a)  Each  licensee  shall  pay  the  barrel 
fees  due  the  Fimd,  on  oil  loaded  or 
unloaded  at  the  port  during  the 
preceding  month,  by  one  of  the  methods 
listed  in  paragraph  (b)  of  this  section. 

(b)  Barrel  fees  due  die  Fund  must  be 
paid  by — 

(1)  Electronic  transfer  of  funds  as 
arranged  with  the  Fund  Administrator 

(2)  A  check  or  bank  draft  made 
payable  to  the  U.S.  Coast  Guard;  or 

(3)  Money  order  drawn  to  the  order  of 
die  U.S.  Coast  Guard. 

(c)  The  payment  must  be  transmitted 
in  time  to  be  received  by  the  Fund 
Administrator  at  the  address  listed  in 

§  137.103  by  die  fifteendi  of  each  month, 
or  the  closest  following  business  day. 

(d)  Each  payment  to  the  Fund  must  be 
for  the  exact  amount  of  oil  loaded  or 
unloaded  at  the  port  during  the 
preceding  month  unless  the  licensee  is 
conourently  reporting  a  variance  under 
i  137.213(b)  of  diis  subpart. 

§137.209    Adjustments. 

(a)  The  Fund  Administrator  reveiws 
each  payment  to  the  Fund  and  notifies 
each  licensee  if  any  apparent 
discrepancies  are  found. 

(b)  In  general,  each  licensee  may 
make  adjustments  to  correct 
mathematical  errors  resulting  in  either 
overpayment  or  underpayment  of  the 
fees  due  the  Fund. 

(c)  The  manner  and  time  by  which 
adjustments  for  overpayment  or 
underpayment  are  made  are  determined 


by  the  Fund  Administrator  and  normally 
will  occur  with  the  following  month's 
payment  to  the  Fund. 

§  137.21 1    Suspension  of  fee  collectk>ns. 

(a)  When  the  Fund  Administrator 
determines  the  unobligated  Fund 
balance  less  unliquidated  debts  to  the 
United  States  Treasiuy  exceeds  $4 
million,  collection  of  the  2<  barrel  fee  by 
any  licensee  is  suspended. 

(b)  The  Fund  Administrator  notifies 
each  licensee  by  the  twentieth  of  the 
month  if  the  collection  of  fees  is  to  be 
suspended. 

(c)  After  any  suspension  of  barrel  fee 
collections  by  the  Fund  Administrator, 
each  licensee  shall  resume  collection  of 
fees  and  resume  payments  to  the  Fund 
as  prescribed  in  §  137.207,  when 
directed  by  the  Fund  Administrator. 

(d)  Any  suspension  of  barrel  fee 
collections  under  this  section  does  not 
relieve  a  deepwater  port  licensee  of  the 
oil  throughput  reporting  requirements  in 
S  150.707  of  this  chapter. 

§  137.213    (Ml  excluded  from  fee  collection. 

(a)  A  deepwater  port  licensee  shall 
not  collect  barrel  fees  on  any  bunker  or 
fuel  oil  for  use  by  a  vessel,  or  any  oil 
which  was  transported  through  the 
Trans-Alaska  Pipeline  system  (TAPS). 

(b)  When  making  the  barrel  fee 
payments  due  the  Fund,  each  licensee 
shall  explain  in  writing,  in  the  oil 
throughput  report,  at  the  time  of  each 
payment,  the  reasons  for  any  variance 
in  the  number  of  barrels  of  oil  reported 
and  payment  submitted  that  is 
attributed  to  any  bunker  or  fuel  oil  or 
the  TAPS  oil  referred  to  in  paragraph  (a) 
of  this  section. 

§137.215    Audit 

(a)  The  Fund  Administrator  audits 
barrel  fee  payments  to  the  Fund.  Each 
deepwater  port  licensee  shall  permit  the 
Fund  Administrator  (or  his 
representative)  access  to  all  fmancial 
records,  reports,  and  files  maintained  by 
the  licensee  relevant  to  the  computation, 
charging,  collecting,  and  payment  of 
barrel  fees  to  the  Fund,  including  the  oil 
throughput  log  required  by  §  150.757  of 
this  chapter. 

(b)  To  facilitate  Fund  audits,  each 
hcensee  shall  keep  the  fmancial  data 
identified  in  paragraph  (a)  of  this  section 
in  a  manner  which  makes  it  readily 
accessible  for  audit. 

(c)  The  time  period  a  licensee  shall 
retain  the  financial  records  necessary  to 
conduct  Fund  audits,  and  the  speciHc 
type  of  records  to  be  retained,  shall  be 
agreed  upon  by  each  licensee  and  the 
Fund  Administrator.  The  period  of 
retention  will  generally  be  for  three 
years  or  until  any  Fund  audits  are 


approved  by  the  Fund  Administrator, 
whichever  occurs  first. 

Subpart  O—Vessel  Financial 
Responsibility 

§  137.301    Purpose. 

(a)  This  subpart  contains 
requirements  concerning  the 
demonstration  of  fmancial  responsibility 
by  a  vessel  owner  or  operator,  in  an 
amount  sufficient  to  meet  the  liabilities 
imposed  on  an  owner  and  operator  by 
section  18  of  the  Act. 

(b)  For  the  purpose  of  this  subpart, 
"vessel"  means  any  tanker  which  is 
moored  at  a  deepwater  port  or  which  is 
within  the  designated  safety  zone  of  a 
deepwater  port  for  the  purpose  of 
loading  or  unloading  oil  as  cargo, 
exclusive  of  bunkers. 

§  137.303    Financial  responsit>ility 
documentatioa 

(a)  In  addition  to  obtaining  a 
Certificate  and  Financial  Responsibility 
pursuant  to  33  CFR  Part  130  and 
complying  with  the  requirements  of  any 
other  applicable  laws  and  regulations, 
the  owner  or  operator  of  any  vessel 
shall— 

(1)  Have  insurance  or  surety  bond 
coverage  in  the  amount  of  $150  per  gross 
ton  of  the  vessel  or  $20,000,000, 
whichever  is  less,  to  meet  the  additional 
liability  imposed  by  section  18  of  the 
Act;  and 

(2)  Provide  to  the  Fund  Administrator 
an  original  certification  executed  by  the 
insurer  or  surety,  with  a  copy  to  the 
involved  deepwater  port  licensee.  That 
certification  shall  contain  the 
information  set  forth  in  §  137.305(a). 

(b)  The  owner  or  operator  of  a  vessel 
need  not  comply  with  paragraph  (a)(2) 
of  this  section  if — 

(1)  The  insurer  providing  the 
insurance  necessary  to  meet  the  liability 
imposed  by  section  18  of  the  Act.  has 
executed  an  endorsement,  approved  by 
the  Fund  Administrator,  to  an  existing 
Form  CG-5358-9  (33  CFR  Part  130), 
thereby  demonstrating  acceptable 
evidence  of  financial  responsibility;  and 

(2)  The  insurer  has  submitted  the 
original  endorsement  to  the  Fund 
Administrator,  with  a  copy  to  the 
involved  deepwater  port  licensee. 

(c)  A  certification  or  endorsement, 
signed  by  a  person  who  the  Fund 
Administrator  determines  is  not 
acceptable  for  purposes  of  providing 
evidence  of  financial  responsibility, 
shall  not  be  considered  acceptable 
evidence  of  financial  responsibihty. 

(d)  Whenever  there  is  any  change  to 
the  financial  responsibility 
documentation  under  this  subpart. 
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including  cancellation  or  non-renewal  of 
insurance  or  surety  coverage,  the  vessel 
owner,  operator  or  underwriter  shall 
immediately  provide  written  notice  of 
the  changes  to  the  Fund  Administrator 
and  the  involved  deepwater  port 
licensee. 

§  137.305    Certiflcation  contents. 

(a)  The  certification  referred  to  in 

§  137.303(a)(2}  must  be  in  English  and 
must  be  signed  and  dated  by  the  person, 
or  authorized  representative  of  the 
person,  providing  the  insurance  or  . 
surety  coverage.  The  certification  must 
include  the  following: 

(1)  Name  and  address  of  the  insurer  or 
surety  providing  coverage  for  purposes 
of  compliance  with  the  section  18  of  the 
Act  and  the  regulations  in  this  subpart. 

(2)  Name  of  vessel,  and  name  of 
owner  or  operator  covered,  jointly  and 
severally,  against  cleanup  costs  and 
damage  liability  under  section  18  of  the 
Act. 

(3)  Type  of  financial  responsibility 
coverage  provided,  i.e.,  insurance  or 
surety. 

(4)  Amount  of  financial  responsibility 
coverage  provided,  i.e.,  $150  per  gross 
ton  of  the  vessel  or  $20,000,000^ 
whichever  is  less. 

(5)  A  statement  that  the  coverage 
provided  is  not  conditioned  or 
dependent  in  any  way  upon  any 
agreement  or  understanding  between 
the  underwriter  and  the  owner  or 
operator,  and  that  only  the  defenses 
provided  under  section  18  of  the  Act  are 
applicable. 

(6)  The  effective  date  of  the  coverage 
provided. 

(7)  A  statement  that  the  coverage 
applies  to  the  named  vessel  or  vessels  in 
respect  of  discharge  incidents  which 
give  rise  to  claims  under  section  18  of 
the  Act  and  which  occur  on  or  after  the 
effective  date  and  before  the  expiration 
date  of  the  coverage. 

(b)  No  provision  contained  in  the 
certification  referred  to  in  paragraph  (a) 
of  this  section  may  nullify,  modify  or 
limit  the  effect  or  intent  of  the  seven 
statements  listed  in  that  paragraph.  Any 
provision  which  may  be  construed  as  so 
nullifying,  modifying,  or  limiting  is  void 
to  the  extent  of  such  nullification, 
modification,  or  limitation. 

(c)  The  definitions  contained  in  the 
Act,  §  137.5  and  §  137.301(b)  of  this 
subpart  apply  to  the  language  of  the 
certification  provided  in  accordance 
with  paragraph  (a)  of  this  section. 

Subpart  E— Notification 

§  137.401     Purpose. 

This  subpart  contains  the 
requirements  concerning  the  notice  of  a 


discharge  of  oil  from  a  vessel  or  from  a 
deepwater  port. 

§137.403    Notmcation. 

The  immediate  notification  of  a 
discharge  of  oil  required  by  33  U.S.C. 
1517(b)  must  be  made  by  telephone, 
radiotelecommunication,  or  a  similar 
rapid  means  of  communication,  as 
specified  in  Subpart  B  of  Part  153  of  this 
chapter. 

Subpart  F— Claims  Procadures 

§137.501     Purpose. 

This  subpart  contains  the  procedures 
for  the  filing  and  payment  of  claims 
against  the  Fund  for  cleanup  costs  and 
damages  resulting  h-om  a  discharge  of 
oil  from  deepwater  port  activities. 

§137.503    General. 

(a)  Except  where  modified  or 
supplemented  by  the  provisions  of  this 
subpart,  or  excepted  in  paragraph  (c)  of 
this  section,  the  requirements  in  Part  136 
of  this  chapter,  Offshore  Oil  Pollution 
Compensation  Fund  Claims  Procedures, 
apply  to  the  settlement  and  adjudication 
of  claims  against  the  Fund. 

(b)  For  the  purpose  of  this  subpart,  the 
terms  "economic  loss,"  "offshore 
facihty,"  and  "vessel,"  as  used  in  Part 
136  of  this  chapter,  mean  "damages  or 
cleanup  costs,"  "deepwater  port."  and 
"vessel"  respectively  as  defined  in  the 
Act. 

(c)  The  following  sections  of  Part  136 
of  this  chapter  do  not  apply  to  the  Bling, 
processing,  and  payment  of  claims 
authorized  under  section  18  of  the  Act: 

(1)  Subpart  A— §§  136.1  through  136.7; 

(2)  Sections  136.101, 136.105, 136.109, 
136.115  (a)(4)  and  136.129(c); 

(3)  Sections  136.207(a).  136.213, 136.231 
through  136.235;  and 

(4)  Subpart  D— §§  136.301  through 
136.309. 

§137.505    Information. 

Any  person  who  desires  to  file  a  claim 
under  section  18  of  the  Act  may  obtain 
information  and  specific  guidance  from 
the  Fund  staff  by  writing  to  Funds 
Management  Branch,  Commandant  (G- 
WFR-1),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW., 
Washington,  DC  20593. 

§137.507    Filing  claims. 

(a)  A  claim  may  not  be  filed  against 
the  Fund  without  filing  a  claim  against 
the  deepwater  port  licensee  or  the 
owner  or  operator  of  the  vessel  which  is 
the  source  of  the  discharge. 

(b)  A  claim  may  be  filed  with  the  Fund 
simultaneously  with  filing  a  claim 
against  the  deepwater  port  licensee  or 
the  owner  or  operator  of  a  vessel  which 
is  the  source  of  the  discharge;  however. 


the  Fund  does  not  act  on  the  claim  until 
it  appears,  to  the  satisfaction  of  the 
Fund  Administrator,  that  a  settlement  of 
the  claim  against  the  source  of  the 
discharge  will  not  be  timely  reached. 

(c)  A  claim  against  the  Fund  may  be 
filed  not  more  than  three  years  after  the 
date  of  the  discharge  giving  rise  to  the 
claim. 

(d)  A  claim  against  the  Fund  is 
considered  filed  on  the  date  the  claim  is 
actually  received  by  a  Fund  Claims 
Adjuster  or  the  Fund  Administrator. 

§137.509    Claims  allowed. 

(a)  Claims  resulting  from  a  discharge 
of  oil  may  be  filed  for  cleanup  costs  and 
damages,  including  but  not  limited  to 
damages — 

(a)  Suffered  by  any  person; 

(2)  Involving  real  or  personal  property; 

(3)  Involving  natural  resources  of  the 
marine  environment;  and 

(4)  Involving  the  coastal  environment 
of  any  nation. 

(b)  The  damages  in  paragraph  (a)  of 
this  section  may  be  claimed  without 
regard  to  ownership  of  any  affected 
lands,  structures,  fish,  wildlife,  or  biotic 
or  natural  resources. 

(c)  For  all  claims,  a  claimant  must 
establish  that  the  source  of  the  oil 
pollution  was  a  deepwater  port  a  vessel 
within  a  safety  zone,  or  a  vessel  which 
has  received  oil  from  another  vessel  at  a 
deepwater  port. 

(d)  A  claim  for  loss  of  profits  or 
impairment  of  earning  capacity  due  to 
injury  to.  or  destruction  of,  real  or 
personal  property  or  natural  resources 
may  be  presented  by  any  person 
deriving  income  from  activities  which 
utilize,  or  are  related  to  the  utilization 
of,  the  property  or  natural  resource. 

§137.511    Trans-Alaska  Pipeline  ol 
pollution. 

Damages  from  a  discharge  of  Trans- 
Alaska  Pi[>eline  oil  from  a  deepwater 
port  are  compensated  in  accordance 
with  section  18  of  the  Act  and  the 
requirements  of  this  part. 

Note. — Claims  involving  Trans-Alaska 
Pipeline  oil  discharged  from  a  vessel  are  filed 
under  the  provisions  of  43  CFR  Part  29. 

9137.513    Review  of  dafens  against  the 
Ftmd. 

(a)  Administrative  review  of  any 
determination  by  a  Fund  Claims 
Adjuster  concerning  the  denial  of  a 
claim  against  the  Fund  is  conducted  by 
the  Fund  Administrator  in  accordance 
with  section  18  of  the  Act  and  the 
regulations  in  this  part. 

(b)  A  claimant  must  initiate 
administrative  review  of  a  claim  against 
the  Fund  within  30  days  of  the  denial  of 


32972 


Federal  Regteter  /  Vol.  50.  No.  158  /  Thursday.  August  15.  1985  /  Rules  and  Regulations 


a  claim,  by  submitting  a  written  request 
for  review,  together  with  any  supporting 
data,  to  the  Fund  Administrator. 

(c)  The  Fund  Administrator's  decision 
after  administrative  review  of  the  denial 
of  a  claim  is  final  agency  action. 

(d)  Judicial  review  of  any  final 
determination  on  claims  against  the 
Fund  is  in  accordance  with  section 
18{j)(3)oftheAct. 

Dated:  July  22. 1985. 
JJiPareot, 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Environment  and  Systems. 
(FR  Doc.  85-19430  Filed  8-14-«5:  8:45  am| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801. 1802, 1804-1808. 
1814-1817. 1819. 1822. 1832, 1833. 
1836, 1839. 1842. 1844, 1845. 1848. 
1851-1853. 

(NASA  FAR  SupplenMnt  Diractiv*  85-41 

Miscellaneous  Changes  to  NASA  FAR 
Supplement 

AGENCY:  Office  of  Procurement, 
Procurement  Policy  Division,  NASA. 
action:  Final  rule. 

summary:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  large 
number  of  miscellaneous  changes  which 
have  been  previously  issued  as  interim 
rules,  publicized  as  proposed  rules  or 
which  deal  solely  with  NASA  internal  or 
administrative  matters. 
EFFECTIVE  DATE:  August  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
W.A.  Greene,  Prociu^ment  Policy 
Division  (Code  HP),  Office  of 
Procurement,  NASA  Headquarters. 
Washington,  DC  20546,  Telephone:  (202) 
453-2119. 

SUPPLEMENTARY  INFORMATION:  (1)  An 
interim  rule  on  impriced  options  was 
published  at  50  FR  20417  (May  16. 1985) 
with  a  comment  period  ending  June  17, 
1985.  None  of  the  received  comments 
contained  specific  recommendations  for 
substantive  changes:  however,  minor 
changes  have  been  made  for 
clarification  purposes.  (2)  Proposed  rule 
making  on  contract  financing  was 
published  at  50  FR  23159  (May  31. 1985) 
with  a  comment  period  ending  July  1. 
1985.  No  comments  were  received  from 
potentially  affected  private  sector 
entities.  (3)  Proposed  rule  making  was 
pubhshed  at  50  FR  25434  (June  la  1985). 
which  made  available  to  the  pubUc  a 
copy  of  miscellaneous  revisions  for 
review  and  possible  comment  for  a 
period  ending  July  19, 1985.  No 
comments  were  received.  (4)  In  addition 
to  the  above  material,  this  rule  includes 
a  number  of  changes  to  NASA's  internal 
procedures,  administrative  changes  and 
corrections,  i.e..  matters  which  affect 
only  NASA's  operatins  and  do  not  affect 
or  place  requirements  on  the  public. 

Impact 

For  item  4,  above,  the  Director.  Office 
of  Management  and  Budget  (OMB),  by 
memorandum  dated  December  14. 1984. 
exempted  certain  agency  procurement 
regulations  from  Executive  Order  12291. 
For  items  2  and  4,  above.  NASA  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 


substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
VS.C.  601  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  1881, 
1802. 1804-1808. 1814-1817, 1819, 1822. 
1832. 1833. 1836, 1839. 1842. 1844, 1845, 
1848, 1851-1853. 

Government  procurement. 

Dated:  July  23, 1985. 
LE.  Hopkins. 

Deputy  Assistant  Administrator  for 
Procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  1801, 1802. 1804-1808. 1814-1817. 
1819, 1822, 1832. 1833. 1836, 1839. 1842. 
1844. 1845. 1848. 1851-1853  continues  to 
read  as  follows: 

Authority:  42  U.S.C  2473{cMl). 

PART  1801— NATIONAL 
AERONAUTICS  AND  SPACE 
ADMINISTRATION  FEDERAL 
ACQUISITION  REGULATION 
SUPPLEMENT 

Subpart  1801.1— Purpose,  Authority, 
Issuance 

2.  Sections  1801.105.1801.105-1.  and 
1801.105-2  are  revised  to  read  as 
follows: 

1801.105    OMB  approval  under  the 
PiperwDfIc  ReAictkNt  Act. 

1801.105-1     NASA  FAR  Supplement 
requirements. 

The  following  OMB  control  numbers 
apply: 


NASA  FAR  aupplanMnt  legmwit 

OMB  control 
No. 

111-17 

2700-0068 

1&-23 _._ _ 

2700-0051 

IIUT 

2700-OOS2 

IB-I*                           

2700-0055 

18-43..-     _. 

2700-0054 

mf  foa 

270O-0O0S 

NF  «!7                               

2700-0004 

^4F  1018 

2700-0017 

2700-0043 

1801.105-2    Solicitations  and  contracts. 

Various  requirements  in  an  RFP/IFB 
or  contract,  generally  in  the  statement  of 
work,  are  not  tied  to  specific  pararaphs 
cleared  in  1801.105-1,  but  yet  require 
information  collection  or  recordkeeping. 
OMB  control  number  2700-0042  applies 
to  these  requirements.  The  OMB  control 
niunber  will  be  displayed  in  the  upper 
right  hand  comer  of  each  solicitation/ 
contract.  Overprinting  is  authorized  by 
1853.104. 


Sut>part  1801.4 — Deviations  From  the 
FAR  and  NASA  FAR  Supplement 

1801.470    (Amended] 

3.  Section  1801.470  is  amended  by 
changing  "which  requires  the  citation  of 
an  authority  to  negotiate."  to  read  "that 
is  competed  or  that  must  be  authorized 
under  FAR  6.302." 

PART  1802— DEFINITIONS  OF  WORDS 
AND TERMS 

Subpart  180Z1— Definitions 
1*02.100    [Redesignated  as  1802.101] 

4.  Section  1802.100  is  redesignated  as 
1802.101;  newly  redesignated  1802.101  is 
amended  by  revising  the  definition  of 
"Head  of  contracting  activity"  and  by 
r^lacing  "Subpart  2.1"  with  "Subpart 
2.101"  in  the  definitions  for 
"Procurement"  and  "Procurement 
Officer". 

1802.101    Definitions. 


"Head  of  the  contracting  activity"  in 
NASA  this  term  includes  the  Director  (or 
other  Head)  of  a  NASA  field 
installation;  and  the  Assistant 
Administrator  for  Procurement  for 
NASA  Headquarters. 


PART  1804— ADMINISTRATIVE 
MATTERS 

Subpart  1804.1— Contract  Execution 

5.  Section  1804.103  is  revised  to  read 
as  follows: 

1804.103    Contract  clause. 

The  contracting  officer  shall  include 
the  clause  at  FAR  52.204-1,  Approval  of 
Contract,  in  contracts  and  supplemental 
agreements,  and  solicitations  leading  to 
such  contracts,  that  are  subject  to 
Master  Buy  Plan  procedures  (see 
1807.71)  and  either  (a)  have  been 
selected  for  Headquarters  approval,  in 
which  case  the  Assistant  Administrator 
for  Procurement  shall  be  designated  in 
the  Schedule  as  the  approving  official, 
or  (b)  are  required  to  be  approved  by  the 
Procurement  Officer,  who  shall  therefore 
be  designated  in  the  Schedule  as  the 
approving  official. 

Subpart  1804.6 — Contract  Reporting 

§  1804.671    [Amended] 

6.  The  heading  of  section  1804.671  is 
amended  by  changing  "(NASA  Form 
507)"  to  read  "(NASA  Form  507  and 
NASA  Form  507A).";  the  text  is 
amended  by  changing  "NASA  Form  507" 
to  read  "NASA  Form  507  and  NASA 
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Form  507 A"  and  by  changLog 
"Department  of  Labor"  to  read 
"Department  of  Commerce". 

7.  In  section  1804.671-1.  the 
introductory  paragraph  is  amended  by 
changing  "require  an  NFSO?  are"  to 
read  "require  NF  507  Forms  are":  and 
paragraph  (c)  is  added  to  read  as  set 
forth  below: 

§  1804.671-1    AppOcabllity  and  coverag*. 

(c)  NASA  Form  507A  (CICA  data)  will 
not  be  required  in  the  FACS  system  on 
the  following  types  of  procurement 
actions: 

(1)  Grant  Awards  (PPC's  ST  and  WT) 

(2)  Cooperative  Agreements  and 
Space  Act  Agreements  (PPC's  SW.  SX, 
WW  and  WX) 

(3)  Intragovemmental  Awards  (PPC 
98) 

(4)  B(a)  Awards  (PPC  PS) 

(5)  Small  Purchases  (PPC's  BC.  DC. 
KC.  NC.  RC.  SC.  TC.  WC.  XC  and  YC) 

§1804.671-2    [Amended] 

8.  Section  1804.671-2  is  amended  by 
changing  "NASA  Form  507"  to  read 
"NASA  Form  507  and  NASA  Form 
507A". 

9.  Section  1804.671-4  is  amended  as 
follows: 

a.  Heading  is  revised. 

b.  In  introductory  paragraph,  change 
"Form  507"  to  "Forms  507  and  507A". 

c.  Paragraph  (d)  is  revised. 

d.  Paragraph  (f),  Code  02, 
"Headquarters  Support  Division"  is 
changed  to  read  "Headquarters  Logistics 
Section". 

e.  Paragraphs  (i)  through  (pp)  are 
redesignated  (j)  through  (qq), 
respectively,  and  new  paragraph  (i)  is 
added. 

f.  In  newly  redesignated  paragraph 
(o).  "enter  D  in  the  first  position."  is 
changed  to  read  "enter  an  estimated 
date.". 

g.  Newly  redesignated  paragraphs  (p) 
and  (q)  are  revised. 

h.  Newly  redesignated  paragraph 
(s){l)  is  amended  by  adding  "13  Firm 
Fixed  Price  Level-of-Effort  Term  (see 
FAR  16.207)."  to  the  end  of  the  list  of  2- 
digit  codes. 

i.  Newly  redesignated  paragraph  (v)  is 
revised. 

j.  Newly  redesignated  paragraph  (x)  is 
amended  by  revising  paragraphs  (x)  (2) 
through  (5). 

k.  Newly  redesignated  paragraphs 
(dd).  (ee),  (gg).  and  (hh)  are  revised. 

1.  Newly  redesignated  paragraph  (nn) 
is  revised. 

m.  Paragraph  (rr)  through  (uu)  are 
added. 


$1804^71-4    Preparation  Of  IndMdiMl 
ProeuraMMfit  Action  Raports  (NASA  Rkm 
507  and  NASA  Fenn  S07A). 

(d)  Item  3 — Modification  number  (4 
positions).  Enter  the  applicable 
supplementary  procurement  contractual 
identification  code  and  serial  number 
assigned  to  the  modification  action;  e.g., 
SOOl,  M002.  COOS,  etc.  AppUcable  codes 
are  at  follows: 

Identification  Codes 

A  for  Amendments 

C  for  Change  Orders 

D  for  Delivery  Orders 

K  for  Call  Orders 

L  for  Letter  Contracts 

M  for  Modification 

O  for  Task  Orders 

S  for  Supplemental  Agreement 

*         •         *         •         • 

(i)  Item  7A—CICA  applicability  (1 
position). 

(1)  Code  1  Pre-CICA  is  entered  if  the 
contract  action  is  a  new  contract 
resulting  from  a  solicitation  issued  prior 
to  April  1. 1985,  irrespective  of  the 
award  date.  All  within  scope 
modifications  to  these  contracts  and 
new  work  modification  awards  resulting 
from  a  solicitation  issued  prior  to  April 
1, 1985  are  to  be  reported  by  this  code. 
When  this  code  is  used,  do  not  complete 
NF-507A. 

(2)  Code  2  Post-CICA  is  entered  if  the 
contract  action  is  a  new  contract  or  a 
new  work  modification  award  resulting 
fi'om  a  solicitation  issued  on  or  after 
April  1, 1985.  When  this  code  is  used,  NF 
507  and  NF-507A  must  be  completed. 
This  item  will  be  left  blank  for  grants, 
cooperative  agreements,  space  act 
agreements,  and  intragovemmental 
awards. 


(p)  hem  15— Procurement  placement 
code  (2  positions).  Enter  a  2-position 
alpha  code  which  identifies  Pre-CICA 
and  Post-CICA  procurements,  the  type 
of  solicitation  process  used,  and  the 
extent  of  competition  on  the 
procurement.  See  180  4.671-7  for  PPC 
matrices.  Pre-CICA  Code  is  entered  if 
the  contract  action  is  a  new  contract 
resulting  from  a  solicitation  issued  prior 
to  April  1, 1985,  irrespective  of  the 
award  date.  Refer  to  PPC  matrix  for 
Procurement  Placement  Code.  Post- 
CICA  Code  is  entered  if  the  contract 
action  is  a  new  contract  or  a  new  work 
modification  award  resulting  from  a 
solicitation  issued  on  or  after  April  1. 
1985.  For  Post-CICA  new  work 
modifications  on  a  Pre-CICA  initial 
contract  award  use  a  new  Post-CICA 
Procurement  Placement  Code.  For  Post- 
CICA  new  work  modifications  on  a 
Post-CICA  initial  contract  award,  also 


use  a  new  Post-CICA  Procuronent 
Placement  Code  even  if  the  Code 
selection  is  the  same  as  was  used  on  tfie 
initial  contract  award.  Procurement 
Placement  Codes  are  required  on  all 
Post-CICA  new  work  modifications.  The 
FACS  reporting  system  will  be  able  to 
provide  information  on  "noncompetitive 
procurements  using  competitive 
procedures,"  as  required  by  Public  Law 
98-369,  by  selection  procurements  that 
are  coded  1  in  Item  43  (Number  of  Offers 
Received]  and  code  1. 2. 3,  or  4  in  Item 
46  (Method  of  Solicitation).  These 
procurements  must  have  one  of  the 
following  competitive  Procurement 
Placement  Codes:  AX.  AE,  AF.  EX,  BE. 
BF,  FX,  FE.  FF,  OF,  KX.  KE.  QX.  RS.  RE. 
UX.  TX.  TE.  XX.  XE.  and  XD. 

(q)  Item  IS— Kind  of  Action.  Enter  a  2- 
numeric  code  which  identifies  in  general 
terms  the  kind  of  procurement  and  the 
action  taken  to  initiate  the  procurement 
or  modification  thereto.  Following  is  a 
list  of  codes  to  be  used: 

New  Contracts/GrantB/Orders 

01  New  letter  contract — Enter  thia  code 
when  a  new  letter  contract  has  been 
executed. 

02  Definitive  contract  superseding  letter 
contract — Self  explanatory. 

03  Definitive  contract— ^tet  thi«  code  for 
new  procurements  when  the  first  binding 
document  contains  all  the  terms  and 
conditions  of  the  agreement. 

04  Order  under  NASA  contract — Enter  tins 
code  when  reporting  orders  against  a  NASA 
indefinite  delivery  type  contract 

05  Intragovemmeptal — Enter  this  code  for 
orders  issued  to  other  Federal  agencies. 

06  Grants — Enter  this  code  for  new  grants. 

21  Cooperative  agreement  and  space  act 
agreement — Enter  this  code  for  new 
cooperative  agreements  and  Space  Act 
Agreements. 

22  Older  under  another  Agency's 
contract— Enter  this  code  when  reporting 
contract  actions  against  another  agency's 
contract  Do  not  include  8(a]  awards  placed 
with  the  Small  Business  Administration. 

23  Order  under  Mandatory  CSA~FSS— 
Enter  this  code  when  reporting  contract 
actions  under  mandatory  CSA  Federal 
Supply  Schedule  contracts  (see  FAR  6.404). 

24  Order  under  Optioital  (Nonmandatory) 
GSA-FSS — Enter  this  code  when  reporting 
contract  actions  under  nonmandatory  CSA 
Federal  Supply  Schedule  contracts  (see  FAR 
8.404-2). 

Modtficatioas  to  Existing  Cootacta 

07  New  work  modifications — Enter  this 
code  for  reporting  modifications  to  existing 
contracts  which  add  new  procurement  New 
procurement  for  the  purpose  of  this  report 
shall  be  a  modification  action  which  oaually 
requires  the  preparation  of  a  Justification  fbr 
Lew  than  Full  and  Open  CompetitioD  (see 
FAR  aJ03). 

08  Supplemental  agreement — Use  this  code 
for  reporting  bilateral,  definitized 
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modifications  except  those  covered  in  code 
10. 

09  Change  order— Enter  this  code  for 
reporting  change  orders  issued  pursuant  to 
the  "Changes"  clause  of  the  contract. 

10  S/A  Definitizing  change  order — Enter 
this  code  when  definitizing  change  orders. 

11  Administrative — Enter  this  code  when 
reporting  unilateral  modincations  and 
administrative  type  changes  such  as 
incremental  funding  modifications  and 
novation  agreements. 

12  Termination  for  default — Enter  this  code 
when  reporting  a  termination  for  default. 

13  Termination  for  convenience — Enter  this 
code  when  reporting  a  terminatioo  for 
convenience. 

«         *         *  •      «         • 

(v)  Item  21— Extent  of  competition  (1 
position). 

Advertiaad/Sealed  Bid  Competitioii 

(1)  Two-step — Enter  this  code  for 
procurements  which  resulted  from 
acceptance  of  a  bid  made  by  a  supplier  in 
response  to  formal  advertisement  for  bids  or 
as  a  result  of  sealed  bidding  following 
request  for  an  evaluation  of  technical 
proposals  (see  FAR  14.503).  Use  an 
Advertised  or  Sealed  Bid  procurement 
placement  code  when  reporting  this  type  of 
procurement  award. 

(2)  OrAer— Enter  this  code  for 
procurements  which  resulted  from 
acceptance  of  a  bid  made  by  a  supplier  in 
response  to  formal  advertisement  for  bids  or 
as  a  result  of  sealed  bidding.  (See  FAR 
14.101).  Use  an  advertised  or  Sealed  Bid 
procurement  placement  code  when  reporting 
this  type  of  procurement  award. 

Competitive 

(3)  Source  evaluation  board — Enter  this 
code  when  offers  are  solicited  from  more 
than  one  responsible  offeror  capable  of 
satisfying  the  Government's  requirements 
wholly  or  partially,  where  the  awards  were 
made  on  the  iMsis  of  price,  design,  or 
technical  competition  and  where  Source 
Evaluation  Board  procedures  were  used  to 
evaluate  the  proposals  (see  FAR  15.506-2). 
This  code  will  also  be  used  where  Architect- 
Engineer  Selection  Board  procedures  were 
used  (see  FAR  36.603-2).  Use  a  competitive 
procurement  placement  code  when  reporting 
this  type  of  procurement  award. 

(4)  No  source  evaluation  board — Enter  this 
code  when  offers  are  solicited  from  more 
than  one  responsible  offeror  capable  of 
satisfying  the  Government's  requirements 
wholly  or  partially,  where  the  awards  were 
made  on  the  basis  of  price,  design,  or 
technical  competition,  and  where  Source 
Evaluation  Board  procedures  were  not  used 
to  evaluate  the  proposals.  Use  a  competitive 
procurement  placement  code  when  reporting 
this  type  of  procurement  award. 

Noncompetitive 

(5)  Follow-on  after  competition — For  Post- 
CICA  awards,  enter  this  code  when  the 
procurement  is  for  the  continued 
development  or  production  of  a  major  system 
or  highly  specialized  equipment,  including 
major  components  thereof,  deemed  to  be 
available  only  from  the  original  source  when 


it  is  likely  that  award  to  any  other  source 
would  result  in  (1)  substantial  duplication  of 
cost  to  the  Government  that  is  not  expected 
to  be  recovered  through  competition  or  (2) 
unacceptable  delays  in  fuiniling  NASA's 
requirements  (FAR  6.302-l(b)(2)).  For  Pre- 
CICA  awards,  this  code  should  be  used  when 
the  procurement  is  for  similar  reasons  stated 
in  FAR  6.302-1  (b)(2)  and  cited  above. 

(6)  Other  noncompetitive  negotiated — 
Enter  this  code  when  only  one  offer  was 
solicited  and  only  one  offer  was  received 
capable  of  satisfying  the  Government's 
requirements  wholly  or  partially  and  where 
the  work  involved  is  not  a  follow-on 
procurement  reportable  under  Code  5  above. 
Use  a  noncompetitive  procurement  placement 
code  when  reporting  this  type  of  procurement 
award. 

(7)  Unsolicited  proposal— Enter  this  code 
to  identify  procurement  awards  resulting 
from  a  written  offer  to  perform  work  which 
does  not  result  from  a  formal  or  informal 
request  for  proposals  issued  by  NASA  (see 
FAuR  15.501).  Use  a  noncompetitive 
procurement  placement  code  when  reporting 
this  type  of  procurement  award. 

All  Post-CICA  new  work  modifications 
will  be  coded  with  applicable  "Extent  of 
Competition"  code  listed  above. 

•        *        *        *        * 

(x)  Item  23 — Type  of  service  or 
product  (4  positions).  *  *  * 

(2)  If  the  procurement  involves  space 
research  and  development,  enter  one  of 
the  following  codes: 


RAD  code 

Typ»  of  RAD  proanmam 

AflV 

AH2' 

Spaca  Scianca  and  Appkcatons 

AR3' 

Spaca  Transportalion  Sydems 

An4' 

Tracking  and  Data  Acquiaition 

AHC" 

Spaca  Station  RAO 

AR7' 

Conwnaraal  F>rogranis  RAD 

AR9< 

Olfief  Spaca  R«D 

■  Sae  paragraph  (xK3)  bakw. 

(3)  If  the  procurement  involves  other 
than  space  research  and  development, 
see  1804.671-8(b)  for  a  suitable  code.  For 
the  fourth  digit  of  the  code  use  "0"  or 
one  of  the  following  "stages  of  R&D": 

Code  and  Meaning 

1 — Research 

2 — Exploratory  Development 

3 — Advanced  Development 

4 — Engineering  Development 

5 — Operational  Systems  Development 

6 — Management  and  Support 

7 — Conunercialization 

Definitioiis  of  Stages  of  RftD 

1.  Research — includes  all  effort  of  scientific 
and  experimentation  directed  toward 
increasing  knowledge  and  understanding  in 
those  fields  of  the  physical,  engineering, 
environmental,  and  life  sciences  related  to 
long-term  national  security  needs.  It  provides 
fundamental  knowledge  required  for  the 
solution  of  social,  economic  political, 
physical,  or  military  problems.  It  forms  a  part 
of  the  base  for  subsequent  exploratory  and 
advanced  developments  in  the  various 


technologies,  and  new  or  improved  functional 
capabilities  in  areas  such  as  communications, 
construction,  detection,  tracking, 
surveillance,  energy  conversion,  materials 
and  structures,  transportation,  personal 
support,  and  social  services. 

2.  Exploratory  development — includes  all 
effort  directed  toward  the  solution  of  speciHc 
problems,  short  of  major  development 
projects.  This  type  of  effort  may  vary  from 
fairly  fundamental  applied  research  to  quite 
sophisticated  bread-board  hardware,  study, 
programming,  and  planning  efforts.  It  would 
thus  include  studies,  investigations,  and 
minor  development  effort.  The  dominant 
characteristic  of  this  category  of  effort  is  that 
it  be  pointed  toward  specific  problem  areas 
with  a  view  toward  developing  and 
evaluating  the  feasibility  and  practicability  of 
proposed  solutions  and  determining  their 
parameters. 

3.  Advanced  development — includes  all 
effort  directed  toward  projects  which  have 
moved  into  the  development  of  hardware  for 
test.  The  prime  result  of  this  type  of  effort  is 
proof  of  design  concept  rather  than  the 
development  of  hardware  for  service  use. 
Projects  in  this  category  have  a  potential 
application. 

4.  Engineering  development — includes 
those  projects  in  full-scale  engineering 
development  for  Government  use  but  which 
have  not  yet  received  approval  for  production 
or  had  production  funds  included  in  the 
budget  submission  for  the  current  or 
subsequent  fiscal  year.  This  area  is 
characterized  by  major  line  item  projects  and 
program  control  will  be  exercised  by  review 
of  individual  projects. 

5.  Operational  system  development — 
includes  those  projects  still  in  full-scale 
engineering  development  but  which  have 
received  approval  for  production,  or 
production  funds  have  been  included  in  the 
budget  submission  for  the  current  or 
subsequent  fiscal  year.  Program  control  will 
be  exercised  by  review  of  the  individual 
projects. 

8.  Management  and  support — includes  all 
effort  directed  toward  support  of  installations 
or  operations  required  for  general  research 
and  deveLpment  use.  Included  would  be 
construction  of  a  general  nature  unrelated  to 
specific  programs,  maintenance  support  of 
laboratories,  operation  and  maintenance  of 
test  ranges,  and  maintenance  of  test  aircraft 
equipment,  or  ships.  Costs  of  laboratory 
personnel,  either  in-house  or  contract- 
operated,  would  be  assigned  to  appropriate 
projects  or  as  a  line  item  in  the  Research, 
Exploratory  Development  or  Advanced 
Development  Program  areas,  as  appropriate. 

7.  Commercialization — is  the  process  of 
transferring  a  new  or  improved  technology 
from  engineering  development  into  the 
competitive  market  place.  This  process  is 
generally  accomplished  by  the  private  sector 
on  its  own  but  the  Federal  Government  may 
take  an  active  role  as  a  stimulator  when  there 
are  strong  national  benefits,  such  as  reduced 
dependence  on  oil  imports  or  improved 
environmental  performance.  Appropriate 
Federal  action  may  include  some 
combination  of  information  dissemination, 
regulation,  commercial  demonstration,  and/ 
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or  financial  incentives,  depending  on  the 
particular  case. 

(4)  Other  services.  Enter  one  of  the 
service  codes  listed  in  1804.671-8  which 
identifies  the  principal  type  of  services 
or  construction  procured  under  the 
contract.  (Do  not  use  these  codes  for 
R&D  services  and  procurement  of 
supplies  and  equipment.)  For  reporting 
procurements  that  are  determined  to  be 
for  "consulting  services"  consistent  with 
the  definition  of  consulting  services  in 
FAR  37.201  and  that  have  been 
approved  by  NASA  Headquarters  in 
accordance  with  NASA  FAR 
Supplement  1837.205-70,  use  the 
following  FPDS  codes  which  have  been 
defined  as  Consulting-Related  Advisory 
and  Assistance  Services  by  the 
President's  Cabinet  Council  on 
Management  and  Administration:  R402. 
R403,  R406-R409,  R414,  R497,  R498.  all 
R500  series,  R702-R704,  R708,  R799. 
UOOl,  U002.  U004,  U006,  U0Q9  and  R&D 
codes  A-6. 

(5)  Supply  and  equipment  contracts. 
For  contracts  for  off-the-shelf  supplies 
and  equipment,  enter  one  of  the  codes 
listed  in  1804.671-8  to  identify  the 
principal  item  of  supply  or  equipment 
procured  under  the  contract. 
***** 

(dd)  Item  29 — New  technology  clause 
(1  position).  Enter  Y  (yes)  or  N  (no)  to 
indicate  whether  a  "Patent  Rights"  or 
"New  Technology"  clause  is  included  in 
the  contract.  (See  1827.373).  For 
purchases  under  Federal  Supply 
Schedule  contracts,  enter  N  (no). 

(ee)  Jtem  30 — Subcontracting  program 
plan  (1  position).  Enter  Y  (yes)  or  N  (no) 
to  indicate  whether  the  contract 
contains  a  subcontract  plan  requiring 
the  contractor  to  furnish  the  information 
prescribed  on  Standard  Forms  294  and 
295  (see  1804.674  and  FAR  19.702).  Enter 
W  (Waiver)  when  there  are  no 
subcontracting  opportunities:  for 
contracts  performed  entirely  outside  the 
U.S.:  and  for  GSA  Federal  Supply 
Schedule  contracts  containing  plans. 
Code  Y  will  be  used  for  corporate  plans 
with  individual  contract  goals. 

(gg)  Item  32-SBIR  Award  (1  position). 
Enter  Code  N  (no)  if  the  contract  action 
is  not  in  support  of  the  Small  Business 
Innovation  Research  Program  (Pub.  L. 
97-219).  Enter  Code  1  if  the  contract 
action  is  related  to  a  Phase  I  contract  in 
support  of  the  Small  Business 
Innovation  Research  Program.  Enter 
Code  2  if  the  contract  action  is  related  to 
a  Phase  II  contract  in  support  of  the 
Small  Business  Innovation  Research 
Program. 

(hh)  Item  33— [Reserved.] 


(nn)  Item  39 — Trade  data.  Enter  one 
numeric  (0-9)  to  indicate  the  number  of 
firms  that  offered  foreign  end  products. 
Entry  required  regardless  of  whether 
Buy  American  Act  is  invoked  or  not.  If 
none  enter  0.  If  9  or  more  enter  9. 

(1)  Percent  difference  (2  positions) — If 
the  evaluation  factor  under  Buy 
American  Act  is  used  and  results  in  an 
award  to  a  firm  offering  a  domestic 
product,  enter  the  percent  difference 
between  the  award  price  and  the  low 
firm  offering  a  foreign  end  product, 
computed  before  application  of  the  Buy 
American  Act  differential,  i.e.,  the 
difference  divided  by  the  price  of  the 
low  firm  offering  a  foreign  end  product. 
Enter  percentage  as  a  whole  number.  If 
the  evaluation  factor  under  Buy 
American  is  not  used,  enter  00. 

(2)  Country  of  manufacturer  (2 
positions) — If  the  product  is 
manufactured,  mined  or  grown  in  the 
U.S.A.  (the  50  states  and  the  District  of 
Columbia),  or  the  service  is  performed 
by  a  U.S.  contractor,  enter  "US".  If  the 
product  is  manufactured,  mined  or 
grown  in  a  foreign  country  or  U.S. 
outlying  area,  enter  the  code  from  NBS- 
FIPS  PUB  104  of  that  country/area.  In 
the  case  of  a  service — if  the  service  is 
performed  by  a  foreign  contractor 
(including  U.S.  outlying  area 
contractor) — enter  the  code  from  NBS- 
FIPS  PUB  104  of  that  country/area. 

(rr)  Item  43— Number  of  offers 
received— not  used  for  8(a)  awards. 

(1)  Code  1  is  to  be  used  when  only  one 
offer  is  solicited  and  only  one  offer  is 
received.  When  this  applies.  Item  21 
must  be  coded  5,  6,  or  7;  Item  44  must  be 
coded  L;  Item  45  must  be  completed:  and 
Item  46  must  be  coded  5. 

(2)  Code  1  is  tcjbe  used  when  more 
than  one  offer  isfiolicited  and  only  one 
offer  is  received,  when  this  apphes. 
Item  21  must  be  coded  1,  2,  3,  or  4;  Item 
44  must  be  completed;  Item  45  must  be 
blank;  and  Item  46  must  be  coded  1,  2,  3, 
or  4. 

(3)  Code  2  is  to  be  used  when  more 
than  one  offer  is  received.  When  this 
applies.  Item  21  must  be  coded  1.  2.  3.  or 
4;  Item  44  must  be  completed;  Item  45 
must  be  blank:  and  Item  46  must  be 
coded  1,  2,  3.  or  4. 

(ss)  Item  44 — Competitive  solicitation 
limcedures.  This  item  pertains 
to  the  requirements  of  FAR  Part  6. 
Subparts  6.1  (Full  and 
Open  Competition),  6.2  (Full  and  Open 
Competition  After  Exclusion  of  Sources), 
and  6.3  (Other  Than  Full  and  Open 
Competition),  with  the  exception  of  the 
statutory  authorities  for  other  than  full 
and  open  competition  (Subpart  6.3) 
which  are  reported  in  Item  45.  Codes  A 


through  L  designate  the  competition 
alternates  described  in  FAR  Part  6. 
Codes  N  and  P  designate  actions  which 
do  not  require  application  of  these 
requirements.  Modifications  within  the 
scope  of  a  contract,  and  delivery  order 
contract  actions  under  requirements,  or 
definite  quantity  contracts  shall  be 
reported  the  same  as  the  initial  contract 
Delivery  order  contract  actions  under 
indefinite  quantity  contracts  shall  be 
reported  the  same  as  the  initial  contract 
when  the  following  conditions,  in  FAR 
6.001(f).  are  met  "Orders  placed  under 
indefinite-quantity  contracts  that  were 
entered  into  pursuant  to  this  Part 
when — ^The  contract  was  awarded 
under  Subpart  6.1  (Full  and  Open 
Competition)  or  Subpart  6.2  (Full  and 
Open  Competition  After  Exclusion  of 
Sources)  and  all  responsible  sources 
were  realistically  permitted  to  compete 
for  the  requirements  contained  in  the 
order:  or  The  contract  was  awarded 
under  Subpart  6.3  (Other  than  Full  and 
Open  Competition)  and  the  required 
justification  and  approval  adequately 
covers  the  requirements  contained  in  the 
order." 

(1)  Code  A— Normal  Full  and  Open 
Competition  is  entered  when  the  action 
resulted  from  an  award  pursuant  to  FAR 
6.102(a).  Sealed  bids  (see  6.401(a)):  or 
6.102  (b),  Competitive  proposals  (see 
6.401(b)):  or  6.102(c),  Combination  of 
competitive  procedures.  When  this  code 
is  used.  Items  21  and  46  must  be  coded 
competitive.  This  code  will  be  used  for 
Single  Award  Schedule  contracts  (i) 
Mandatory,  unless  information  in  the 
schedule  indicates  otherwise:  (ii) 
Optional,  if  you  competitively  solicit  the 
procurement  and  the  GSA  FSS  contract 
is  selected).  This  code  may  be  used  for 
ADP  procurements  except  for  those 
procurements  where  the  solicitation 
utilized  specific  make  or  model 
specifications  (see  Item  44,  Code  L). 

(2)  Code  B — Architect-Engineer  is 
entered  if  the  action  resulte 
selection  of  sources  for  archit 
engineer  contracts  in  accordani 
P.L.  92-582  and  procedures  in  F/ 
Subpart  36.6  (see  FAR  6.102(d)(1)] 
selection  of  a  potential  A&E  contractor 
is  made  by  an  A&E  Evaluation  Board 
conducted  in  accordance  with  41  U.S.C. 
541  et.  seq.  This  selection  process  is 
considered  a  competitive  procedure  and 
for  reporting  purposes  shall  be  reported 
as  a  competitive  award.  When  this  code 
is  used.  Item  43  must  be  coded  2:  Item  45 
must  be  blank;  Item  46  must  be  coded  4: 
and  Item  21  must  be  coded  4. 

(3)  Code  C— Basic  Research  Proposal 
is  entered  if  the  action  resulted  from 
competitive  selection  of  basic  research 
proposals  as  a  result  of  (i)  a  broad 
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;?gcncy  announcement  that  is  general  in 
nature  identifying  areas  of  research 
interest,  including  criteria  for  selecting 
proposals,  and  soliciting  the 
participation  of  all  offerors  capable  of 
satisfying  the  Government's  needs;  and 
(ii)  a  peer  or  scientific  review  (see  FAR 
6.102(d)(2)).  When  this  code  is  used. 
Item  46  must  be  coded  4. 

(4)  Code  D— Multiple  Award  Schedule 
is  entered  if  the  action  is  an  order  issued 
against  a  multiple  award  schedule  using 
the  procedures  in  FAR  (see  FAR 
8.102(d)(3)).  When  this  code  is  used. 
Item  46  must  be  coded  4.  This  code  will 
be  used  for  Multiple  Award  Schedule 
contracts  (Mandatory  or  Optional).  This 
code  may  be  used  for  ADP 
procurements  except  for  those 
procurements  where  the  solicitation 
utilized  specific  make  or  model 
specifications  (see  Item  44.  Code  L).  The 
use  of  Multiple  Award  Schedule 
program  is  considered  to  be  a 
competitive  procedure  because 
competitive  procedures  were  used  by 
GSA  to  make  the  basic  multiple  award 
schedule  contract  awards  under  41 
U.S.C.  259(b)(3)(A).  For  reporting 
purposes,  an  order  issued  against  a 
multiple  award  schedule  shall  be 
reported  as  a  competitive  award.  When 
this  code  is  used.  Item  43  must  be  coded 
2;  Item  45  must  be  blank;  Item  46  must 
be  coded  4;  and  Item  21  must  be  coded 

4. 

(5)  Code  E— Alternate  Source- 
Reduced  Cost  is  entered  if  the  action 
was  taken  pursuant  to  FAR  6.202(a)(1). 
which  states  that  agencies  may  exclude 
a  particular  source  from  a  contract  in 
action  is  order  to  establish  or  maintain 
an  alternative  source  or  sources  for  the 
supplies  or  services  being  acquired  if  the 
agency  head  determines  that  to  do  so 
would  increase  or  maintain  competition 
and  likely  result  in  reduced  overall  costs 
for  the  acquisition,  or  for  any 
anticipated  acquisition,  of  such  supplies 
or  services.  When  this  code  is  used.  Item 
46  must  be  coded  1.  2,  or  3. 

(6)  Code  F— Alternate  Source- 
Mobilization  is  entered  if  the  action  was 
taken  pursuant  to  FAR  6.202(a)(2},  which 
states  that  agencies  may  exclude  a 
particular  source  from  a  contract  action 
in  order  to  establish  or  maintain  an 
alternative  source  or  sources  for  the 
supplies  or  services  being  acquired  if  the 
agency  head  determines  that  to  do  so 
would  be  in  the  interest  of  national 
defense  in  having  a  facility  (or  a 
producer,  manufacturer,  or  other 
supplier)  available  for  furnishing  the 
supplies  or  services  in  case  of  a  national 
emergency  or  industrial  mobilization. 
When  this  code  is  used.  Item  46  must  be 
coded  1.  2,  or  3. 


(7)  Code  G— Alternate  Source— 
Engineering/R&D  Capability  is  entered 
if  the  action  was  taken  pursuant  to  FAR 
6.202(a)(3),  which  states  that  agencies 
may  exclude  a  particular  source  from  a 
contract  action  in  order  to  establish  or 
maintain  an  alternative  source  or 
sources  for  the  supplies  or  services 
being  required  if  the  agency  head 
determines  that  to  do  so  would  be  in  the 
interest  of  national  defense  in 
establishing  or  maintaining  an  essential 
engineering,  research,  or  development 
capability  to  be  provided  by  an 
educational  or  other  nonprofit 
institution  or  a  federally  funded 
research  and  development  center.  When 
this  code  is  used.  Item  46  must  be  coded 
1.  2,  or  3. 

(8)  Code  H— Small  Business  Set-Aside 
is  entered  if  the  action  resulted  from  use 
of  procediu«s  for  small  business  set- 
asides  pursuant  to  FAR  6.203  which 
states  that  contracting  officers  may  set 
aside  solicitations  to  allow  only  such 
business  concerns  to  compete.  This  code 
includes  contract  actions  under  the 
Small  Business  Innovation  Research 
Program  established  under  P.L.  97-219. 
When  this  code  is  used.  Item  46  must  be 
coded  1,  2,  or  3  and  Item  21  must  be 
coded  4.  SBIR  awards  must  be  coded  2 
in  Item  46. 

(9)  Code  J— Labor  Surplus  Ared  Set- 
Aside  is  entered  if  the  action  resulted 
from  use  of  procedures  for  labor  surplus 
area  set-asides  pursuant  to  FAR  6.203 
which  states  that  contracting  officers 
may  set  aside  solicitations  to  allow  only 
such  business  concerns  to  compete. 
When  this  code  is  used.  Item  46  must  be 
coded  1,  2,  or  3. 

(10)  Code  K— Combined  LSA/Small 
Business  Set-Aside  is  entered  if  the 
action  resulted  from  use  of  procedures 
for  combined  LSA/Small  Business  Set- 
Asides  pursuant  to  FAR  6.203.  When 
this  code  is  used.  Item  46  must  be  coded 
1,  2,  or  3. 

(11)  Code  L— Other  than  Full  and 
Open  Competition  is  entered  if  the 
action  resulted  from  use  of  other  than 
full  and  open  competition  piu^uant  to  10 
U.S.C.  2304(c).  The  certain  conditions  or 
exceptions  that  permit  contracting 
without  providing  full  and  open 
competition  are  prescribed  in  FAR  6.302. 
This  code  will  be  used  for  Optional 
Single  Award  Schedules  when  the 
procurement  was  not  competitively 
solicited  and  the  GAS  FSS  contract  was 
selected.  This  code  will  also  be  used  for 
all  ADP  procurements  where  the 
solicitation  utilized  specific  make  and 
model  specifications.  When  this  code  is 
used.  Item  43  must  be  coded  1;  Item  45 
must  be  coded;  Item  46  must  be  coded  5; 
and  Item  21  must  be  coded  5,  6,  or  7. 


(12)  Code  N—6(a)  Program  is  entered 
when  the  procurement  action  is  made 
under  Authority  Section  8(a)  of  the 
Small  Business  Act,  which  authorizes 
the  Small  Business  Administration  to 
enter  into  all  types  of  contracts  with 
other  agencies  and  let  subcontracts,  for 
performing  these  contracts,  to  eligible 
minority  firms  (see  FAR  Subpart  19.8). 
When  this  code  is  used,  Items  43,  45. 
and  46  must  be  blank.  Contracts 
awarded  under  the  8(a)  Program  are  not 
addressed  in  FAR  Part  6. 

(13)  Code  P — Otherwise  Authorized 
by  Statute  is  entered  when  using 
contracting  procedures  that  are 
expressly  authorized  by  statute  and  not 
addressed  in  FAR  Part  6.  When  this 
code  is  used,  Items  43.  45  and  46  must  be 
blank.  This  code  should  not  be  used  for 
statutes  addressed  in  FAR  6.302-5  as 
these  statutes  require  Code  N  and  Item 
45  must  be  coded  M. 

(tt)  Item  45— Authority  for  Other  than 
Full  and  Open  Competition.  If  Item  7A  is 
coded  2  and  Item  44  is  coded  L,  then  this 
item  must  be  completed.  The  categories 
listed  below  apply  only  to  the 
solicitation  process  and  not  the  extent  of 
competition  used  in  the  award  of  the 
contract. 

(1)  Code  A — Unique  source  is  entered 
when  the  contract  action  was  awarded 
under  10  U.S.C.  2304(c)(1)  when  the 
agency's  minimum  needs  can  only  be 
satisfied  by  unique  supplies  or  services 
available  from  only  one  source  or  only 
one  supplier  with  unique  capabilities 
(see  FAR  6.302-l(b)(l)). 

(2)  Code  B— Follow-on  contract  is 
entered  when  the  contract  action  was 
awarded  under  10  U.S.C.  2304(c)(1) 
when  it  is  likely  that  the  award  of 
follow-on  contracts  must  be  to  the 
original  source  because  award  to  any 
other  source  would  result  in  (i) 
substantial  duplication  of  cost  to  the 
Government  that  is  not  expected  to  be 
recovered  through  competition  or  (ii) 
unacceptable  delays  in  fulfilling  the 
agency's  requirements  (see  FAR  6.302- 
1(b)(2)). 

(3)  Code  C — Unsolicited  research 
proposal  is  entered  when  the  contract 
action  was  awarded  under  10  U.S.C. 
2304(c)(1)  as  the  result  of  acceptance  of 
an  unsolicited  research  proposal  that 
demonstrates  a  unique  and  innovative 
concept,  the  substance  of  which  (i)  is  not 
otherwise  available  to  the  Government 
and  (ii)  does  not  resemble  the  substance 
of  a  pending  competitive  acquisition 
(see  FAR  6.302-l(b)(3)).  When  this  code 
is  used.  Item  43  must  be  code  1. 

(4)  Code  D— Patent/Data  rights  is 
entered  when  the  contract  action  was 
awarded  under  10  U.S.C.  2404(c)(1) 
because  the  existence  of  limited  rights  in 
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data,  patent  rights,  copyrights,  or  secret 
processes;  the  control  of  basic  raw 
material;  or  similar  circumstances,  make 
the  supplies  and  services  available  from 
only  one  source  (see  FAR  6.302-l(bK4)). 

(5)  Code  E — Utilities  is  entered  when 
the  contract  action  was  awarded  under 
10  U.S.C.  2304(c)(1)  when  acquiring 
electric  power  or  energy,  gas  (natural  or 
manufactured),  water,  or  other  utility 
services  and  circumstances,  dictate  that 
only  one  supplier  can  furnish  the  service 
or  when  the  contemplated  contract  is  for 
construction  of  a  part  of  a  utility  system 
and  the  utility  company  itself  is  the  only 
source  available  to  work  on  the  system 
(see  FAR  6.302-l(b)(5)). 

(6)  Code  F— Standardization  is 
entered  when  the  contract  action  was 
awarded  under  10  U.S.C.  2404(c)(1) 
because  the  agency  head  has 
determined  under  the  agency's 
standardization  program  that  only 
specified  makes  and  models  of  technical 
equipment  and  parts  will  satisfy  the 
agency's  needs  for  additional  imits  or 
replacement  items  and  only  one  source 
is  available  (see  FAR  6.302-l(b)(6)). 

(7)  Code  G — Only  one  source — other 
is  entered  when  the  contract  action  was 
awarded  under  10  U.S.C.  2304(c)(1)  to  a 
single  source  and  codes  A  through  F 
above  do  not  apply  (see  FAR  6.302-l(b)). 

(8)  Code  H^Urgency  is  entered  when 
the  contract  action  was  awarded  under 
10  U.S.C.  2304(c)(2)  because  (i)  an 
unusual  and  compelling  urgency 
precludes  full  and  open  competition,  and 
(ii)  delay  in  award  of  a  contract  would 
result  in  serious  injury,  fmancial  or 
other,  to  the  Government  (see  FAR 
6.302-2(b)). 

(9)  Code  /^Mobilization  is  entered 
when  the  contract  action  was  awarded 
under  10  U.S.C.  2304(c)(3)  to  a  particular 
source  or  sources  in  order  to  maintain  a 
facility,  producer,  manufacturer,  or  other 
supplier  available  for  furnishing  supplies 
or  sjervices  in  case  of  a  national 
emergency  or  to  achieve  industrial 
mobilization  (see  FAR  6.302-3(b)(l)). 

(10)  Code  K— Essential  R&D 
capability  is  entered  when  the  contract 
action  was  awarded  under  10  U.S.C. 
2304(c)(3)  to  a  particular  source  or 
sources  in  order  to  establish  or  maintain 
an  essential  engineering,  research,  or 
development  capability  to  be  provided 
by  an  educational  or  other  nonprofit 
institution  or  a  federally  funded 
research  and  development  center  (see 
FAR  6.302-3(b)(2)). 

(11)  Code  L— International  agreement 
is  entered  when  the  contract  action  was 
awarded  under  10  U.S.C.  2304(c)(4) 
because  full  and  open  competition  is 
precluded  by  (i)  the  terms  of  an 
international  agreement  or  treaty 
between  the  U.S.  and  a  foreign 


government  or  international 
organization  or  (ii)  the  written  directions 
of  a  foreign  government  reimbursing  the 
agency  for  the  cost  of  the  acquisition  of 
the  supplies  or  services  (see  FAR  6.302- 
4). 

(12)  Code  M— Authorized  by  statute  is 
entered  when  the  contract  action  was 
awarded  under  10  U.S.C.  2304(c)(5) 
because  a  statute  expressly  authorizes 
or  requires  that  the  acquisition  be  made 
through  another  agency  or  from  a 
specified  source  (see  FAR  6.302- 
5(a)(2)(i)). 

(13)  Code  N— Authorized  resale  is 
entered  when  the  contract  action  was 
awarded  under  10  U.S.C.  2304(c)(5)  for  a 
brand-name  commercial  item  for  resale 
through  commissaries  or  other  similar 
facilities  (see  FAR  6.302-5(a)(2)(ii)). 

(14)  Code  P — National  security  is 
entered  when  the  contract  action  was 
awarded  under  10  U.S.C.  2304(c)(6) 
because  disclosure  of  the  Government's 
needs  would  compromise  the  national 
security  (see  FAR  6.302-6). 

(15)  Code  Q— Public  interest  is 
entered  when  the  contract  action  was 
awarded  under  10  U.S.C.  2304{c)(7} 
because  the  agency  head  has 
determined  that  full  and  open 
competition  is  not  in  the  public  interest 
in  the  particular  acquisition  concerned. 

(uu)  Item  46— Method  of  solicitation. 

(1)  Code  1 — Sealed  bid  is  entered 
when  Sealed  Bidding  method  of 
contracting  was  used  (see  FAR  Part  14). 
Use  this  code  when  more  than  one  offer 
is  solicited. 

(2)  Code  2— Competitive  proposal  is 
entered  when  the  FAR  Part  15 
Contracting  by  Negotiation  procedures 
were  used  for  a  competitive  solicitation. 
(For  Item  44  contract  actions  coded  B 
Architect-Engineen  C  Basic  Research 
Proposal;  and  D  Multiple  Award 
Schedule,  use  code  4  below).  Use  this 
code  when  more  than  one  offer  is 
solicited. 

(3)  Code  3 — Combination/Competitive 
procedure  is  entered  when  any 
combination  of  competitive  procedures 
(e.g.,  two-step  sealed  bidding)  was  used. 
Use  this  code  when  more  than  one  offer 
is  solicited. 

(4)  Code  4— Other  competitive  is 
entered  when  any  competitive 
procedure  (e.g.,  competitive  solicitation 
for  quotation)  other  than  the  competitive 
procedures  listed  in  codes  1,  2,  and  3 
above.  (See  FAR  15.400  and  FAR  13.107 
for  procedures).  Also  use  this  code  for 
contract  actions  coded  B  Architect- 
Engineer;  C  Basic  Research  Proposal: 
and  D  Multiple  Award  Schedule  in  Item 
44.  Use  this  code  when  more  than  one 
offer  is  solicited. 

(5)  Code  5 — Noncompetitive  is  entered 
when  codes  1  through  4  above  do  not 


apply.  This  code  is  to  be  used  for 
contracts  awarded  without  providing  for 
full  and  open  competition.  Use  this  code 
when  only  one  offer  is  solicited.  This 
code  will  be  used  for  allADP 
procurements  where  the  solicitation 
utilized  specific  make  and  model 
specifications. 

Note.— NASA  Form  507A  (Items  43  through 
46)  is  not  required  to  be  completed  for  the 
following  types  of  procurement  actions: 

a.  Small  Purchases  (applicable  PPC's  are 
BC.  DC.  KG.  NC.  RC,  SC,  TC.  WC  XC  and 
YC) 

b.  Grant  Awards  (applicable  PPC's  are  ST 
andWT) 

c.  Cooperative  Agreements  and  Space  Act 
Agreements  (apphcable  PPC's  are  SW.  SX. 
WW  and  WX) 

d.  Intragovemmental  Awards  (applicable 
PPC  is  98) 

10.  Section  1804.671-5  is  revised  to 
read  as  follows: 

1804.671-5    Umited  preparation  of  NASA 
Fonn  507  and  NASA  Fonn  S07A. 

(a)  New  intragovemmental  basic 
procurement.  The  following  items  will 
be  completed  on  NF-507  (all  other  items 
will  be  blank): 

1— Type  of  Record  (N) 

2 — Contract/Other  Numl>er 

4 — Accounting  Installation  Number 

5— Procuring  Installation  Number 

7— GIG  Number 

8 — Contractor  Name 

9 — Contractor  Division  (when  applicable) 

10 — Contractor  Address 

11 — ^Place  of  Performance — City 

12 — Place  of  Performance — State  and  Zip 

13— Contract  Date 

14 — Completion  Date 

15 — Procurement  Placement  Code  (98) 

16— Kind  of  Action  (05) 

23 — ^Type  of  Service  or  Product 

34 — Contract  Physically  Complete  (when 

applicable) 
40 — "Total  Price  or  Estimated  Cost 
42 — Description  of  Contract 

(b)  New  grants,  cooperative 
agreements  and  space  act  agreements. 
"Hie  following  items  will  be  completed 
on  NF-507  (all  other  items  will  be 
blank): 

1— Type  of  Record  (N) 

2 — Grant/Cooperative  Agreement/Space  Act 

Agreement  Number 
4 — Accounting  Installation  Numt>er 
5 — Procuring  Installation  Number 
7— GIG  Number 
8 — Contractor  Name 

9 — Contractor  Division  (when  applicable) 
10 — Contractor  Address 
11 — Place  of  Performance— City 
12 — Place  of  Performance — State  and  Zip 
13 — Contract  Date 
14 — Gompletion  Date 
15 — Procurement  Placement  Code  (ST.  WT. 

SX.  WX.  SW.  or  WW) 
18— Kind  of  Action  (06  or  21) 
17— Type  of  ConU-actor  (0&-12J 


L 
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1»— Labor  Surplus  Area  {N  or  1) 

21 — Extent  of  Competition  (fl  or  7) 

23 — Type  of  Service  or  Prodvct 

34 — Contract  Physically  Complete  (whea 

applicable) 
40— Total  Price  or  Estimated  Cost 
42 — Description  of  Grant.  Cooperation 

Agreement  or  Space  Act  agreement 

(c)  Pre-CICA  new  basic  orders  under 
mandatory  and  optional 
(nonmandatory)  GSA  Federal  supply 
schedule  contracts.  The  following  items 
will  be  completed  on  NF-507  (all  other 
items  will  be  blank): 

1— Type  of  Record  (N) 

2— Contract/P.O.  Number 
4 — Accoonting  Installatioti  Number 
5 — Procuring  Installation  Numbo' 
ft— Other  Agency  Order  Number 

7— ac 

7A— CIC  Applicability  (1) 

8 — Contractor  Name 

9 — Contractor  Division  (when  applicable] 

10 — Contractor  Address 

1 1 — Place  of  Performance — City 

12 — ^Place  of  Performance — State  and  Zip 

13 — Contract  Date 

14 — Completion  Date 

15 — Procurement  Placement  Code  (AY,  BY, 

FY,  or  KY) 
18— Kind  of  Action  (23  or  24) 
17 — Type  of  Contractor  (03-04) 
19 — Labor  Surplus  Area  (N  or  1) 
21 — Extent  of  Competition 
23 — Type  of  Service  or  Product 
24 — Proposed  Procurement  Synopsized 

(Optional  FSS  Orders  should  be  coded  1; 

Mandatory  FSS  Orders  should  be  coded  2) 
34— Contract  Physically  Complete  (when 

applicable) 
36— Woman-Owned  Business  (Y.  N,  or  1) 
40— Total  Price  or  Estimated  Cost 
42 — Description  of  Procurement 

(d)  Post-CICA  new  basic  orders  under 
mandatory  and  optional 
(nonmandatory)  GSA  Federal  supply 
schedule  contracts.  The  following  items 
will  be  completed  (alltither  items  will 
be  blank): 

1 — Type  of  Record  (N) 

2— Contract/P.O.  Number 

4 — Accounting  Installation  Number 

5 — Procuring  Installation  Number 

6 — Other  Agency  Order  Number 

7— CIC 

7A— CIC  Applicability  (2) 

8 — Contractor  Name 

9 — Contractor  Division  (when  applicable) 

10 — Contractor  Address 

11— Place  of  Performance — City 

12 — Place  of  Performance — State  and  Zip 

13— Contract  Date 

14 — Completion  Date 

15— Procurement  Placement  Code  (AY.  BY, 
FY,  or  KY) 

16— Kind  of  Action  (23  or  24) 

17— Type  of  Contractor  (03  or  04) 

19 — Labor  Surplus  Area  (N  or  1) 

21 — Extent  of  Competition 

23— Type  of  Service  or  Product 

24 — Proposed  Procurement  Synopsized 
(Optional  FSS  Orders  shotiM  be  coded  1: 
Mandatory  FSS  Orders  should  be  coded  2) 


34 — Contract  Physically  Complete  (when 

applicable) 
36— Woman-Owned  Business  (Y,  N.  or  1) 
40— Total  Price  or  Estimated  Cost 
42— Description  of  Procurement 
43 — Number  of  Offers  Received  (1  or  2) 
44 — Competitive  Solicitation  Procedures 

(Mandatory  must  be  coded  A  or  D;  optional 

must  be  coded  A,  D.  or  Lj 
45 — Authority  for  Other  than  Full  and  Open 

Competition  (must  be  coded  when  Item  44 

is  coded  L) 
46— Method  of  Solicitation 

(e)  Post-CICA  new  basic  orders  under 
another  agency's  contract.  The 
follov\dng  items  will  be  completed  (all 
other  items  will  be  blank): 

1— Type  of  Record  (N) 

2— Contract/P.O.  Number 

4 — Accounting  Installation  Number 

5— Procuring  Installation  Number 

6 — Other  Agency  Order  Number 

7— ac 

7A— ac  Applicability  (2J 

8 — Contractor  Name 

9 — Contractor  Division  (when  applicable) 

10 — Contractor  Address 

11 — Place  of  Performance — City 

12 — Place  of  Perforatance — State  and  Zip 

13— Contract  Date 

14 — Completion  Date 

15— Procurement  Placement  Code  (AY,  BY, 

FY.orKYi 
1&— Kind  of  Action  (22) 
17— ^Type  of  Contractor 
19 — I-abor  Surplus  Area  (N  or  1) 
21— Extent  of  Competition  (1, 2,  or  4) 
23 — Type  of  Service  or  Product 
24 — Proposed  Procurement  Synopsized  (2) 
34 — Contract  Physically  Complete  (when 

applicable) 
36— Woman-Owned  Business  (Y,  N,  or  1) 
40— Total  Price  or  Estimated  Cost 
42 — Description  of  Procurement 
45 — ^Authority  for  Other  than  Full  and  Open 

Competition  (M) 
46— Method  of  Solicitation  (4) 

(f)  Reportable  modifications.  Only  the 
following  items  need  to  be  completed  on 
NF-507: 

1— Type  of  Record  (N) 

2— Contract/Grant  P.O.  Number 

3 — Modification  Number 

4 — Accounting  Installation  Number 

5— Procuring  Installation  Number 

7A — CICA  Applicability  (when  applicable) 

13 — Modification  Date 

14 — Completion  Date  (when  applicable) 

15— Procurement  Placement  Code  (required 

when  Item  7A  is  coded  2  and  Item  16  is 

coded  07) 
16— Kind  of  Action  (07-13) 
18 — ^Type  of  Contract  (when  applicable) 
21 — ^Extent  of  Competition  (required  when 

Item  7A  is  coded  2  and  Item  16  is  coded  07) 
24 — Proposed  Procurement  Synopsized  (when 

applicable) 
28--Cost  Accounting  Standards  Clause 

(when  applicable) 
30— Subcontracting  Program  Plan  (when 

applicable) 
31 — Report  on  Geographical  Distribution  of 

NASA  Subcontracts  (when  applicable) 


34 — Contract  Physically  Complete  (when 

applicable) 
35 — Modification  Obligations  (wiwn 

applicable) 
37 — MRR:  Cost  and  Performance  Reporting 

(when  appkcable) 
38— MRR:  Property  and  Space  Hardware 

Reporting  (when  applicable) 
40 — Total  Price  or  Estimated  Cost  (when 

applicable) 
41 — Total  Profit  or  Fee  (when  appHcable) 
42 — Description  of  Modification 
4J— Number  of  Offers  Received  (when 

appbcable) 
44— Competitive  Solicitation  Procedures 

(when  applicable) 
45— Authority  for  Other  than  Full  and  Open 

Competition  (when  applicable) 
46 — Method  of  Solicitation  (when  applicable) 

Note<— All  Post-aCA  new  work 
modifications  will  require  Item  15  (Post-CICA 
PPC)  and  Item  16  (Extent  of  Competition)  to 
be  coded  on  NF-507,  along  with  any  other 
applicable  item. 

(g)  CorractionB.  Only  the  following  items 
need  to  be  completed  on  NF-S07: 
1— Type  of  Record  (C) 
2— Contract/Grant/PO  Number 
3 — Modification  Number  (when  applicable) 
4 — Accounting  Installation  Number 
S— Procuring  Installation  Number,  Plus 
ttenu  to  be  corrected.  If  an  item  needs  to  be 
corrected  to  a  blank,  enter  an  asterisk. 

11.  Section  1804.671-6  is  revised  to 
read  as  follows: 

1804471-C    SpecM  procurMMfit 
placcmwit  code*  (PPC)  lor  cartiln 
procurements  under  $25,000  (no  NASA 
Form  507  required). 

(a)  The  accounting  copies  on  all 
procurements  under  $25,000  to 
Disadvantaged  Business  Firms — Direct 
shall  be  coded  with  a  second  letter  M  of 
the  PPC  e.g.,  BM,  KM,  etc.  (See  WC 
matrix). 

(b)  The  accounting  cc^ies  on  all 
procurements  under  $25,000  to  "Women- 
Owned  Business  Firms"  shall  be  coded 
with  a  second  letter  W  of  the  PPC.  e.g., 
BW.  KW.  etc.  (See  PPC  matrix). 

(c)  All  procurement  awards  over 
$25,000  and  the  Accounting  copies  on 
procurement  actions  under  $25,000  (no 
NASA  Form  507  required)  placed 
through  the  Small  Business 
Administration  to  a  disadvantaged 
business  firm  under  Section  8(a)  of  the 
Small  Business  Act  shall  be  coded  with 
PPCP5. 

(d)  All  procurement  awards  funded 
through  the  Small  Business  Innovation 
Research  (SBIR)  program  shall  be  coded 
with  PPC  HS. 

12  Section  1804.671-7  is  added  to  read 
as  follows: 


1804.671-7 
codes. 


Procuremont  ptocemofit 


Procurement  placement  code  matrices 
which  contain  alpha  codes  required  for 
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coding  all  procurements  are  available  in 
the  FPDS  Product  and  Service  Coding 
Manual  located  in  the  Procurement 
Administrative  Office  at  each  NASA 
installation.  The  codes  are  applicable  to 
Item  15  on  the  NASA  Form  507  and  are 
used  to  identify  Pre-CICA  and  Post- 
CICA  type  uf  procurements,  the  type  of 
procurement  solicitation  process  used, 
and  the  extent  of  competition  on  the 
procurement. 

13.  Section  1804.671.8  is  added  to  read 
as  follows: 

1 804.67 1  -8    Product  and  service  codes. 

(a)  The  following  product  and  service 
codes  will  be  used  to  code  all 
procurements.  The  codes  are  applicable 
to  Item  23  on  the  NASA  Form  507  and 
are  used  to  identify  the  type  of  effort  or 
product  procured  under  the  contract. 
NASA  is  required  to  provide  this 
information  to  the  Federal  Procurement 
Data  System  (FPDS)  which  collects 
contract  award  information  from  all 
Federal  Agencies. 

(b)  Only  the  codes  normally  required 
by  the  typical  range  of  NASA 
procurements  are  listed.  If  in  unusual 
circumstances  an  appropriate  code 
cannot  be  found,  consult  the  FPDS 
Product  and  Service  Coding  Manual 
located  in  the  Procurement 
Administrative  Office  at  each  NASA 
installation. 

14.  Section  1804.675  is  revised  to  read 
as  follows. 

1804.675    NASA  contractor  financial 
management  reporting. 

When  financial  management  reporting 
on  the  NASA  Form  533  series  of  reports 
is  required  (see  NASA  Management 
Instruction  9501.1D  "NASA  Contractor 
Financial  Management  Reporting 
System")  such  requirement  will  be  set 
forth  in  the  procurement  request,  and 
the  appropriate  clauses  prescribed  at 
1804.675-1  shall  be  included  in  the 
contract. 

PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

Subpart  1805.2— Synopses  of 
Proposed  Contracts 

15.  Section  1805.207(b)  is  revised  to 
read  as  follows: 

1805.207    Preparation  and  transmittal  of 
synopses. 

***** 

(b)  All  options  (including  unpriced 
options)  must  be  included  in  the 
description  required  by  FAR 
5.207(b)(4)(viii);  or  there  must  be  a 
separate  synopsis  of  the  option  as  a  new 
procurement  prior  to  its  exercise.  See 
FAR  17.207(c)(4). 


PART  1806— COMPETITION 
REQUIREMENTS 

Subpart  1806.2— Full  and  Open 
Competition  After  Exclusion  of 
Sources 

16.  Section  1806.202(b)  is  revised  to 
read  as  follows: 

1806.202    Establishing  or  maintaining 
alternative  sources. 
***** 

(b)  The  authority  to  make  the 
determination  required  by  FAR 
6.202(b)(1)  is  hereby  delegated  to  the 
same  approval  levels  specified  in  FAR 
6.304  and  1806.304. 

17.  Section  1806.202-70{a){2).  the 
introductory  text,  is  revised  to  read  as 
follows: 

1806.202-70    Determinations  and  findings. 

(a)  -  * 

(2)  Each  request  for  determination 
over  $10,000,000  under  10  U.S.C. 
2304(b)(1)  (FAR  6.202)  shall  consist  of— 


PART  1807— ACQUISITION  PLANNING 
Subpart  1807.1— Acquisition  Plans 

1807.102    [Amended] 

18.  Section  1807.102  is  amended  by 
removing  "Project  Approval  Document 
(PAD),"  and  adding  "However,  all 
procurement  plans  will  comply  with 
FAR  7.104(c),  7.105(b)(2),  and  when 
appropriate,  7.106."  at  the  end  of  the 
text. 

19.  Section  1807.7102  (b)  and  (e)  are 
revised. 

1807.7102    Applicat>iiity. 

***** 

(b)  Information  on  the  above  listed 
procurements  is  required  to  be 
submitted  to  NASA  Headquarters  in 
accordance  with  1807.7103  for 
determination  as  to  which  individual 


Cognizant  HOO 

prcgrani  office 

(1) 


Descriptive  title 

ol  procurement 

(2) 


Estimated 
dollar  value 


Proc 
plan 


FY  19 Documents  Selected  for 

Headquarters  Review  and  Approval  Not  Yet 
Completed  (S) 

(1)  Include  3  digit  Unique  Project  Number 
(UPN)  as  listed  in  FMM  9130. 

(2)  Include  N  to  indicate  new  or  FO  to 
indicate  foIIow-on  procurement. 

(3)  Indicate  current  status  and  scheduled 
date  for  next  event. 

(4)  Include  data  that  the  installation 
considers  pertinent  and  indicate  expected 
date  for  placement  of  contract.  If  less  than 
full  and  open  competition  is  involved, 
indicate  the  authority  being  used,  state  the 


procurement  actions  are  to  be  submitted 
to  NASA  Headquarters  for  review  and 
approval  and  which  ones  are  to  be 
approved  at  the  installation  level.  These 
individual  procurement  actions  may 
include  one  or  more  of  the  following: 
procurement  plans,  requests  for 
proposals,  source  evaluation  board 
appointments  and  source  selections, 
prenegotiation  positions,  contracts 
(including  supplemental  agreements) 
and  leases  (see  1807.7106). 

***** 

(e)  The  Master  Buy  Plan  Procedure 
also  applies  to  supplemental  agreements 
that  extend  contract  performance 
pursuant  to  unpriced  options  contained 
in  the  contract. 


1807.7103-3    [Amended] 

20.  Section  1807.7103-3{a)  is  amended 
by  removing  "and  the  officials  to  whom 
the  justifications  for  noncompetitive 
procurements  are  to  be  submitted  for 
approval". 

1807.7104  (Amended] 

21.  Section  1807.7104(a),  is  amended 
by  removing  "justifications  for 
noncompetitive  procurements  (1815.105- 
70),". 

1807.7105  [Amended] 

22.  Section  1807.7105(a)  is  amended  by 
removing  "justifications  for 
noncompetitive  procurements  and". 

23.  Section  1807.7106  is  revised  to  read 
as  follows: 

1807.7106  Format  of  Master  Buy  Plan. 

In  accordance  with  the  requirements 
of  1807.7103-1  and  1807.7103-2,  Master 
Buy  Plans  and  amendments  to  Master 
Buy  Plans  will  be  prepared  in  the 
following  format: 

Master  Buy  Plan  Procedure 

Installation:  

Date:  


RFP     SEB 


Pre^ 
neg 


Contract 

review 


Current 
Slabs  (3) 


nama(lts(4) 


name  or  names  of  the  firm(s)  to  whom  the 
procurement  is  being  limited,  and  indicate  the 
current  status  of  the  justification  document. 

(5)  List  procurements  from  prior  fiscal 
year(s)  Master  Buy  Plans  and  amendments  to 
Master  Buy  Plans  that  have  not  been 
completed  (1807.7103-1). 

(6)  Name  and  FTS  number  of  cognizant 
installation  procurement  person  under 
Remarks. 

[7]  List  one  procurement  per  page  and 
number  sequentially. 
(8)  Number  each  page. 
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(Forin  should  be  prepared  on  8'^  X  11  size 
paper.  Use  separate  sheets  as  necessary.) 

PART  1808— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

24.  Section  1808.002-74  is  amended  as 
follows: 

a.  In  paragraph  (0(1).  ■•1808.002-74(l)"' 
is  changed  to  read  "180e.002-74{j)". 

b.  In  paragraph  (f)(2).  "the  OfTice  of 
Space  Flight  (Code  MOC-8)  and  HQ."  is 
changed  to  read  "Headquarters."  and 
1808.002-74(1)  is  changed  to  read 
"1808.002-74(jj'. 

c  Paragraph  (i)  is  revised  as  follows: 

1808JW2-74    Acquisition  of  propeHants. 

(i)  NASA  coordination.  The  Kennedy 
Space  Center  shall  be  responsible  for 
coordinating  the  review  of  all  data  and 
for  establishing  NASA  policy  and 
procedures.  The  data  will  then  be  used 
as  the  basis  for  NASA  requirements 
reports  to  various  Government  Agencies 
for  planning  and  supply  support. 


PART  1808— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

Subpart  1808.1— Excess  Peisonal 
Property 

25.  Section  1808.103  is  revised  to  read 
as  follows: 

1808.103    Information  on  avaitat)le  excess 
personal  property. 

In  addition  to  the  sources  iderrtified  in 
FAR  8.103.  Installation  personnel  shall 
review  the  availability  of  NASA 
property  on  lists — 

(a)  Maintained  by  the  Installation 
Property  Disposal  Officer,  and 

(b)  Maintained  by  the  Installation 
Equipment  Visibility  System  (EVS) 
coordinator. 

PART  1814— SEALED  BIDDING 

Subpart  1814.4— Opening  of  Bids  and 
Award  of  Contract 

26.  Section  1814.404-170  is  revised  to 
read  as  follows: 

1814.404-170    Delegatton  of  authority. 

(a)  The  authority  to  make  the 
determination  at  FAR  14.404-l(c)  to 
cancel  the  invitation  and  reject  all  bids 
is  delegated  to  the  contracting  officer, 
except  as  provided  in  paragraph  (b)(2) 
below. 

(b)  A  determination  under  FAR 
14.404-l(c)  (6)  or  (7)  that  includes  an 
authorization  to  complete  the 
acquisition  through  negotiation  (see 
FAR  14.404-l(e))  shall  be  approved  by— 


(1)  The  contracting  officer,  if  the 
solicitation  is  to  be  cancelled  because 
no  responsive  bid  has  been  received 
from  a  responsible  bidden  or 

(2)  The  Administrator,  if  the 
solicitation  is  to  be  cancelled  because  (i) 
all  otherwise-acceptable  bids  received 
are  at  unreasonable  prices,  (ii)  only  one 
bid  is  received  and  the  contracting 
officer  cannot  determine  the 
reasonableness  of  the  bid  price,  or  (iii) 
the  bids  were  not  independently  arrived 
at  in  open  competition,  were  collusive, 
or  were  submitted  in  bad  faith. 

1814.407    [Removed] 

27.  Section  1814.407  is  removed. 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

Subpart  1815.5— Unsolicited  Proposals 

28.  Section  1815.507  is  revised  to  read 
as  follows: 

1815.507    Contracting  methods. 

(a)  The  technical  office  sponsoring  the 
procurement  shall  support  its 
recommendation  with  a  Justification  for 
Acceptance  of  Unsolicited  Proposal 
(JAUP).  except  as  noted  in  1815.507(b). 
which  includes  facts  and  circumstances 
that  preclude  competition,  along  with 
consideration  of  the  evaluation  factors 
listed  in  FAR  15.506-2(a).  The  law  (10 
U.S.C.  2304(f)(4))  requires  that  this 
justification  and  any  related  information 
shall  be  made  available  for  inspectioti 
by  the  public  consistent  with  the 
provisions  of  the  Freedom  of 
Information  Act.  (See  FAR  6.305  and 
1806.305.)  Accordingly,  care  should  be 
taken  not  to  include  information  which 
need  not  be  released  under  the  Freedom 
of  Information  Act,  unless  that 
information  is  essential  to  the 
justification.  The  JAUP  shall  be  in 
writing  and  shall  be  submitted  for  the 
approval  of  the  Prociu^ment  Officer  or  a 
designee  after  prior  review  and  written 
concurrence  by  the  head  of  the 
cognizant  technical  division  or 
laboratory,  as  applicable. 

(b)  For  contractual  actions,  a 
"Justification  for  Other  Than  Full  and 
Open  Competition  (JOFOC)"  is  required 
in  accordance  with  FAR  6.302.  A  JAUP 
shall  not  be  substituted  for  a  JOFOC  for 
contractual  actions.  A  JAUP  is  not 
necessary  for  contractual  actions  if  the 
technical  office  complies  with  FAR 
6.303-l(b). 

(c)  Under  FAR  15.507(b)(4).  the 
contracting  officer  must  comply  with  the 
preaward  synopsis  requirement  of  FAR 
Subpart  5.2.  However,  a  proposal  for 
research  shall  not  be  synopsized, 
provided  the  conditions  for  the 
exception  at  FAR  5.202(a)(7)  are  met. 


Subpart  1815.6— Source  Selection 

29.  Sections  1815.613-71  (a)(1)  and 
(b)(1)  are  revised. 

1815.613-71     Evaluation  and  negotiation  of 
procurements  conducted  In  accordance 
witli  ttie  Source  Evaiuation  Board  Manual 
(NHB  5103.6). 

(a)  Applicability.  (1)  These  procedures 
shall  be  used  in  all  competitive 
negotiated  procurements  of  $5  million  or 
more  including  those  where  the  initial 
contract  is  less  than  $5  million  but 
where  it  is  likely  that  the  source 
selected  will  receive  contracts  for 
follow-on  or  later  phases  of  the  same 
project  which  when  combined  would 
total  $5  million  or  more.  (Examples 
would  be:  options;  agreements-to-agree; 
and  later  phases  as  in  A-109 
procurements.)  Exceptions  to  the  above 
include  procurements  where: 

(i)  Sealed  Bids  will  be  used; 

(ii)  Architect-Engineer  (A&E)  services 
are  being  procured;  or 

(iii)  ADP  subject  to  the  Brooks  Act  (40 
U.S.C.  759],  as  implemented  by  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR)  (41 
CFR  Ch.  201),  is  being  procured. 
However,  the  use  of  the  Manual  is 
optional  for  procurements  of  ADP 
subject  to  the  Brooks  Act. 
***** 

(b)  Evaluation  and  selection 
pnuirdurt^s. — ( 1 )  liasponsibilily  of 
soun:e selection  official.  In  the  final 
aiialy.si.s.  NASA  judgment  on  the  totality 
of  the  evaluation  will  be  that  of  the 
Source  Selection  Official.  This  incluch^ 
assessment  of  the  procedures  followed 
by  the  Board,  the  validity  of  its 
substantive  evaluations,  the  relative 
significance  of  the  several  areas  of 
evaluation,  and  the  weightings 
previously  assigned  by  the  SEB,  in  the 
light  of  all  the  information  produced  by 
the  source  evaluation  and  selection 
process.  In  addition,  if  the  RFP 
contained  the  provision  at  1852.217-71. 
Evaluation  of  Unpriced  Option,  the 
Source  Selection  Official  must,  in  order 
to  be  able  to  have  an  unpriced  option 
exercised  under  1817.207-71.  consider 
the  unpriced  option,  the  proposal's 
budget  estimate  for  this  option,  and  the 
Government's  most  probable  cost 
assessment  of  this  budget  estimate. 


Subpart  1815.9— Profit 

30.  Section  1815.904  is  added  to  read 
as  follows: 


Federal  Register  /  Vol  50.  No.  158  /  Thureday.  August  15.  1985  /  Rules  and  Regulations 


1 8 1 5.904    SoUcttation  provision  and 
contract  daus*. 

Before  contract  award,  the  contracting 
officer  shall  ascertain  whether  the 
winning  offeror  has  claimed  facilities 
capital  cost  of  money  as  an  allowable 
cost  pursuant  to  52^15-30.  Facilities 
Capital  Ck)8t  of  Money.  If  the  offeror  has 
not  claimed  the  cost,  said  clause  shall 
be  deleted  at  the  time  the  contract  is 
executed.  If  the  offeror  has  claimed  the 
cost,  the  clause  at  52.215-31.  Waiver  of 
Facilities  Capital  Cost  of  Money,  shall 
be' deleted.  It  is  important  that  only  one 
of  these  clauses  be  included  in  the 
contract  so  that  the  paying  office  will 
know  whether  or  not  the  cost  is 
allowable. 

PART  1816— TYPES  OF  CONTRACTS 

Subpart  1816.3 — Cost-Reimbursement 
Contract 

31.  Section  1818.370  is  revised  to  read 
as  follows: 

1816.370    Fonn* 

Contractors  shall  use  NASA  Form  778, 
Contractor's  Release,  NASA  Form  779. 
Assignee's  Release,  NASA  Form  780. 
Contractor's  Assignment  of  Refunds. 
Rebates.  Credits,  and  Other  Amounts, 
and  NASA  Form  781.  Assignee's 
Assignment  of  Refunds,  Rebates, 
Credits,  and  Other  Amounts,  to  fulfill 
the  assignment  and  release 
requirements  of  the  clauses  prescribed 
at  FAR  ia307  (a)  and  (g). 

PART  1817— SPEWAL  CONTRACTING 
METHODS 

Subpart  1817.1— Multiyear  Contracting 

32.  Sections  1817.103  and  1817.103-1 
are  added  to  read  as  follows: 

1817.103    Procedures. 

1817.103-1    GeneraL 

Under  10  U.S.C.  2306(g1.  multiyear 
contracting  with  funds  that  would 
otherwise  be  available  for  obligation 
only  within  the  fiscal  year  for  which 
appropriated  is  permitted  for  periods  of 
not  more  than  five  years  for  certain 
types  of  services.  For  such  services,  a 
written  determination  and  fmdings  is 
required  by  10  U.S.C.  2306(g)  and  2310  to 
be  made  at  the  levels  listed  below  (this 
is  in  addition  to  the  approval  required 
under  1817.102  above): 

(a)  Contracts  in  excess  of  three 
years — Administrator  or  Deputy 
Administrator. 

(b)  Individual  contracts  that  do  not 
exceed  three  years — contracting  officer. 


Subpart  1817^— Options 

33.  Section  1817.206-70  is  added  to 
read  as  follows: 

1817.206-70    Unpriced  options. 

This  section  does  not  apply  to  options 
contained  in  solicitations  issued  prior  to 
April  1, 1985,  and  contracts  resulting 
therefrom.  This  section  applies  only  to 
options  wherein  price  or  estimated  cost 
and  fee  are  the  only  undefined  elements. 
If  there  are  other  elements  of  the  option 
that  are  not  fully  defined:  e.g.,  quantities 
or  statement  of  work,  the  option  must  be 
approved  by  NASA  Headquarters,  Code 
HS,  prior  to  synopsis  of  the  solicitation 
for  the  basic  contract. 

(a)  The  contracting  officer  may 
consider  an  option  in  the  evaluation  of  a 
contract  proposal  (see  1817.208)  if — 

(1)  The  documentation  specified  in 
FAR  17.205  was  provided  before 
issuance  of  the  solicitation; 

(2)  The  option  was  synopsized  (see 
FAR  17.207(c)(4)): 

(3)  The  sohcitation  specifically 
provided  for  how  the  option  would  be 
evaluated  (see  FAR  15.406-5(c))  and  the 
solicitation  included  the  provision  at 
1852.217-71,  Evaluation  of  Unpriced 
Option;  and 

(4)  The  solicitation  included  the 
clause  at  1852.217-72,  Unpriced  Option. 

(b)  An  option  shall  not  be  evaluated  if 
paragraph  (a)  above  is  not  complied 
with.  Unevaluated  options  shall  not  be 
exercised  unless  FAR  6.3  is  compUed 
with. 

34.  Sections  1817.207—71. 1817.208, 
and  1817.208-70  are  added  to  read  as 
follows: 

1817.207-71     Exercise  and  pricing  of 
unpriced  options. 

In  exercising  an  unpriced  option  that 
was  evaluated  in  accordance  with 
1817.206-70,  the  contracting  officer  shall 
provide  a  preliminary  written  notice  of 
intent  to  exercise  the  option  at  least  90 
(preferably  120)  calendar  days  before 
the  option  expires.  The  notice  shall  state 
that  the  Government  anticipates  that  it 
will  exercise  the  option  but  is  not  bound 
to  do  so.  and  shall  request  a  cost 
proposal  if  a  current  proposal  is  not 
already  on  hand.  Thereafter,  the 
contracting  officer  shall  attempt  to 
negotiate  a  reasonable  price  or 
estimated  cost  and  fee  for  the  option.  If 
agreement  is  reached,  a  contract 
modification  shall  be  issued.exercising 
the  option  and  specifying  the  agreed-to 
price  or  estimated  cost  and  fee.  If 
agreement  cannot  be  reached  before  the 
option  expires,  the  contracting  officer 
shall  determine  a  reasonable  price  or 
estimated  cost  and  fee  for  the  work 
covered  by  the  option.  In  this  event 
prior  to  the  date  the  option  expires,  the 


contracting  officer  shall  issue  a 
unilateral  contract  modificatioii 
exercising  the  option  and  setting  forth 
the  price  or  estimated  cost  and  fee 
determined  by  the  contracting  officer. 
The  modification  shall  also  state  that 
this  determination  constitutes  a  final 
decision  for  purposes  of  the  Contract 
Disputes  Act  of  1978.  and  otherwise 
comply  with  the  requirements  of  FAR 
33.211. 

1817.208    Solicitation  provisions  wid 
contract  clauses. 

The  provisions  and  clauses  prescribed 
in  FAR  17.208  apply  only  to  priced 
options.  They  shall  not  be  included  in 
solicitations  or  contracts  containing 
unpriced  options  unless  the  solicitations 
or  contracts  also  contain  priced  options. 

1817.208-70    Provisions  and  dausas  far 
unpriced  options. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.217-71.  Evaluation 
of  Unpriced  Option,  in  solicitations  if — 

(1)  The  solicitation  contains  an 
unpriced  option  clause; 

(2)  The  option  is  not  to  be  exercised  at 
the  time  of  contract  award;  and 

(3)  The  price  or  estimated  cost  and  fee 
of  the  option  is  to  be  negotiated  after  the 
award  of  the  contract. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.217-72,  Unpriced 
Option,  in  contracts  -if  the  provision 
cited  in  paragraph  (a)  above  is  used,  and 
all  terms  and  conditions  in  the  basic 
contract,  except  price  or  estimated  cost 
and  fee,  are  to  apply  to  the  option. 

Subpart  1817.70— ProGurament  WNh 
Military  Departments 

1817.7002-4    [Amended] 

35.  Section  1817.7002-4  is  amended  by 
changing  "1852.217-1"  to  read  "1852.217- 
70". 

PART  1819— SMALL  BUSINESS  AND 
SMALi.  DISADVANTAGED  BUSINESS 
CONCERNS 

Subpart  1819.8— Contracting  Witli  the 
Small  Business  Administration  (The 
8(a)  Program) 

36.  Section  181 9.809-1  (a)(1) 
introductory  text,  and  (b)(8)(ii). 
introductory  text,  are  revised  to  read  as 
follows: 

1817.809-1    General. 

(a)  Supplies  and  services  (including 
research  and  development).  (1)  As 
required  by  FAR  19.809-l(a).  the 
contracting  officer  shall  prepare  a 
Standard  Form  26  for  execution  with  the 
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SBA.  This  contract  shall  include  a 
statement  as  follows: 

•  •        •        •        • 

(2)  •  •  • 

(b)  Construction. 

•  •        •        •        • 

(8)  •  •  • 

(ii)  Prepare  Standard  Form  1442  or 
other  appropriate  forms  for  execution 
with  the  SBA.  This  contract  shall 
include  a  statement  as  follows: 


PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

SubfMrt  1822.6— WalslvHeatey  Public 
Contracts  Act 

37.  Sections  1822.608  and  1822.608-^ 
are  added  to  read  as  follows: 

1822.608    Procedures. 

1822.608-5    Award. 

For  contract  awards  for  which  NF  507, 
Individual  Procurement  Action  Report 
is  filed  (see  1804.671),  the  submission  of 
SF  99  pursuant  to  FAR  22.608-5(b)  is  not 
required. 

PART  1832-CONTRACT  HNANCING 

Subpart  1832.5— Progresa  Payments 
Baaed  on  Costs 

3a  Section  1832.501-170  is  added  to 
read  as  follows: 

1832.501-170    NASA  rate*. 

Customary  rates  of  80  percent  for 
contracts  with  other  than  small 
businesses  and  90  percent  for  contracts 
with  small  businesses  shall  be 
substituted  for  the  rates  of  90  and  95 
percent  in  FAR  32.501-1  (a). 

PART  1833— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  1833.1— Protests 

39.  Section  1833.104,  paragraphs  (b) 
and  (c)  are  revised  to  read  as  follows: 

1833.104    Protests  to  GAO. 

(b)  Protests  before  award.  (1)  The 
contracting  officer  shall  provide 
Headquarters  Code  HP  with  information 
and  recommendations  relevant  to  a 
determination  under  FAR  33.104(b)(1)  to 
award  a  contract  prior  to  resolution  of  a 
protest.  The  determination  shall  be 
made  by  the  Assistant  Administrator  for 
Procurement,  who  for  purposes  of  this 
requirement  is  the  "head  of  the 
contracting  activity."  The  notification  to 
GAO  required  by  FAR  33.104(b)(2)  will 
be  made  by  Code  HP. 


(2)  The  notices  and  requests  required 
by  FAR  33.104(b)(3)  will  be  made  by  the 
contracting  officer. 

(c)  Protests  afte-r  award.  (1)  A  file 
containing  the  documents  required  by 
FAR  33.104(a)(2)  (i)  thru  (v)  shall  be 
forwarded  by  the  contracting  officer  to 
Headquarters  Code  HP  within  3  work 
days  of  receipt  of  notice  of  filing  of  the 
protest  The  contracting  officer's 
statement  (FAR  33.104(A)(2)(vi))  shall  be 
forwarded  to  Code  HP  within  10  work 
days. 

(2)  The  contracting  officer  shall 
consult  with  Headquarters  Code  HP 
prior  to  terminating  a  protested  contract. 
If  FAR  33.104(c)(5)  applies,  the 
contracting  officer  shall  consult  with 
Code  HP  prior  to  taking  any  action. 

(3)  Any  request  for  a  determination 
under  FAR  33.104(c)(2)  to  authorize 
performance  notwithstanding  a  protest 
shall  be  submitted  to  Headquarters 
Code  Fff.  The  determination  shall  be 
made  by  the  Assistant  Administrator  for 
Procurement  who  for  purposes  of  this 
requirement  is  the  "head  of  the 
contracting  activity."  The  notification  to 
GAO  required  by  FAR  33.104(c)(3)  will 
be  made  by  Code  HP. 

PART  1836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

40.  Subpart  1836.3  is  added  to  read  as 
follows: 

Subpart  1836.3— Special  Aspects  of 
Sealed  Bidding  in  Construction 
Contracts 

1836.303    Invitations  for  t>«ds. 

1836.303-70    NASAIFB's. 

When  it  appears  that  funds  available 
for  a  project  may  be  insufficient  for  all 
the  desired  features  of  construction,  the 
contracting  officer  may  provide  in  the 
invitation  for  a  first  or  base  bid  item 
covering  the  work  generally  as  specified 
and  for  one  or  more  additive  or 
deductive  bid  items  which  progressively 
add  or  omit  specified  features  of  the 
work  in  a  stated  order  of  priority.  In 
such  case,  the  low  bidder  and  the  bid 
items  to  be  awarded  shall  be 
determined  as  set  forth  in  the  provision 
at  1852.236-71,  Additive  or  Deductive 
Items.  The  contracting  officer,  prior  to 
the  opening  of  bids,  shall  determine  and 
record  in  the  contract  file  the  amount  of 
funds  available  for  the  project  The 
amount  so  recorded  shall  be  controlling 
for  determining  the  low  bidder  but  may 
be  increased  for  determining  the  bid 
items  to  be  awarded  to  said  bidder 
provided  that  award  on  such 
combination  of  bid  items  does  not 
exceed  the  amount  offered  by  any  other 


conforming  responsible  bidder  for  the 
same  combination  of  bid  items. 

1836.370    SoUdtation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  1852.23ft-71,  Additive  or 
Deductive  Items,  in  invitations  for  bids 
for  construction  when  it  is  desired  to 
add  or  deduct  bid  items  to  meet 
available  funding. 

41.  Part  1839  is  added  to  read  as 
fiiilovvs: 

PART  1839— MANAGEMENT 
ACQUISITION  AND  USE  OF 
INFORMATION  RESOURCES 

1839.000    Federal  information  resources 
management. 

Sut>part  1839.70— Procedures 

1839.7000  Scope  of  subpart. 

1839.7001  Policy. 

1839.7002  Applicability. 

1839.7003  Installation  requests. 
1839.7003-1    Responsibility. 
1839.7003-2    Request  format. 
1839.7003-3    Submission. 

1839.7004  ADP  acquisition  plans. 

1839.7005  Coordination. 
1839.7008    DPA  transmittal. 
1839.7007    Nimibering  provisions  and 

clauses. 

Authority:  42  U.S.C.  3473(c)(1). 

1839.000    Federal  Information  Resources 
Management 

Contracting  for  ADP. 
telecommunications,  and  related 
resources  shall  be  accomplished  in 
accordance  with  41  CFR  Ch.  201,  Federal 
Information  Resources  Management 
Regulation  (FIRMR). 

Subpart  1839.70 — Procedures 

1839.7000  Scope  of  subpart. 

This  Subpart  prescribes  the  internal 
NASA  procedures  to  be  used  by 
installations  in  obtaining  GSA 
authorization  to  contract  for  ADP, 
telecommunications  and  related 
resources. 

1839.7001  Policy. 

The  Assistant  Administrator  for 
Procurement  has  responsibility  for 
submitting  Agency  Procurement 
Requests  (APR's)  to  the  General 
Services  Administration  (GSA)  to  obtain 
Delegations  of  Procurement  Authority 
(DPA's)  for  ADP.  Telecommunications 
services  shall  be  obtained  in  accordance 
with  NMI  2530.3,  Delegation  of 
Authority — To  Prescribe  Standards  for 
and  to  Approve  Procurement  and 
Utilization  of  Telecommunications 
Services. 
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1839.7002  AppNcabOny. 

This  subpart  is  applicable  to  all  ADP 
actions  for  which  the  FIRMR  requires 
issuance  of  specific  DPA's. 

1839.7003  Installation  requests. 

1B39.7003-1     Responsit>Wty. 

The  installation  procurement  officer  is 
responsible  for — 

(a)  Determining  or  verifying  that  a 
DPA  is  necessary. 

(b)  Ensuring  that  internally  required 
approvals  are  sufficient  to  allow 
initiation  of  the  acquisition. 

(c)  Ensuring  that  any  required 
documentation  is  uniquely  identirtable, 
complete,  adequate,  severable,  and 
readily  available  in  files  controlled  by 
the  contracting  office. 

(d)  Timely  submitting  to  the  Office  of 
Procurement  (Code  HP)  information  to 
be  used  as  the  basis  of  an  APR. 

(e)  Conducting  the  acquisition  action 
in  accordance  with  the  terms  of  the 
applicable  DPA  and  initiating  a  request 
for  a  revised  DPA  in  the  event  of 
changed  circumstances  which  invalidate 
the  existing  DPA  or  require  additional  or 
modified  authorization  from  GSA. 

1839.7003-2    Request  format 

Headquarters  will  prepare  an  APR. 
consistent  with  the  FIRMR.  from  the 
installation — supplied  information. 
Installations  shall  use  the  format  set 
forth  below,  subject  to  the  following 
conditions: 

(a)  The  exact  numbering  style  and 
headings  shall  be  used  (except  for 
parenthetical  material)  unless  otherwise 
noted. 

(b)  Parenthetical  material,  except 
paragraph  numbering,  is  instructional 
and  should  be  omitted  in  the  submitted 
document. 

(c)  Material  should  be  prepared  to 
allow  verbatim  incorporation  into  the 
APR  NASA  will  submit  to  GSA.  Note 
that  internal  material  of  interest  only  to 
Headquarters,  as  may  be  required  by 
parenthetical  notes,  will  be  deleted. 
Format 

Installation  APR 

Date: 

(1)  Installation  information: 
(i)  (Installation  name) 

(ii)  Procurement  contact:  (name/title/ 
telephone  no.) 

(iii)  Technical  contact:  (name/title/ 
telephone  no.) 

(2)  Project  title  and  description: 

(i)  Project  title:  (Use  brief,  informative 
name.  Actual  project  title  preferred,  if 
suitable.  Provide  a  brief  description  of 
the  nature  and  scope  of  the  program  the 
contemplated  buy  will  support.  The 
description  may  be  as  techncial  as 
necessary  but  make  sure  a  non- 


technical. non-ADP  reader  can.  in 
general,  understand  the  request). 

(ii)  Existing  components:  (Provide  a 
brief  but  specific  description  of  the 
major  system  components,  including 
ADPE  configuration,  or  services 
currently  supporting  the  program. 
Limitations  dictating  the  present  action 
may  be  mentioned). 

(iii)  To-be-acquired:  (Provide  a  brief 
but  specific  description  of  the  major 
system  components  or  services  to  be 
acquired  during  the  systems  life  of  the 
requirement  The  reason  for  the  buy 
should  be  made  clear,  if  not  already 
covered  above.  A  brief  summary, 
followed  by  a  reference  to  a 
"Justification  for  other  Than  Full  and 
Open  Competition"  is  also  appropriate. 
Describe  resources  required  for  system 
expansion,  i.e.,  anticipated 
augmentations,  upgrades,  and  other 
system  modifications,  during  the 
systems  life.  Note  that  the  DPA  provided 
by  GSA  will  be  limited  to  acquisition  of 
the  resources  described  in  this  section.) 


(3)  Acquisition  strategy: 

(i)  (Indicate  the  contemplated  type  of 
competition.  i.e..  full  and  open,  fuH  and 
open  after  exclusion  of  sources  or  other 
than  full  and  open.  If  the  Utter,  cite  tiie 
appropriate  circumstance  at  FAR  6.)0Z.| 

(ii)  (Indicate  whether  or  not  the 
proposed  procurement  approach  is  to 
satisfy  a  requirement  using  a  specific 
make  and  model  specification:  whether 
compatibility  limited  requirements  will 
be  used  on  either  a  mandatory  or 
nonmandatory  basis;  and  specify  the 
type  of  contract  expected  to  be  used.  If 
lease  is  contemplated,  indicate  the 
option  and/or  ownership  plans.) 

(iii)  Solicitation  will  be  issued: 

Qtr  FY .  ConU-act  will  be  signed: 

FY . 

(iv)  This  request  does  not  involve  a 
pilot  or  prototype.  (If  preceding 
statement  is  not  true  replace  it  with  a 
description  of  the  strategy  for  foDow-oa 
implementation.) 

(4)  Estimated  contract  life  and  cost 


Type  of  r( 


ADPE  syslwn.. 


Es&maled  contract  cost 


Cootr  $XXX 

Option  SXXX 


IFnii  (Vrs/moa) .._ 
Optan  (yis/mos).. 


EMp 


(yr«/iMi«. 
(yrs/moat. 


(Use  applicable  parts  of  above  sample. 
Typical  types  of  request  are  one  or  more 
of  the  following:  ADP  system 
replacement  or  augmentation. 
Proprietary  software.  Equipment 
maintenance.  Other  ADP  services. 
Include  all  anticipated  optional 
quantities,  services  and  periods.  Note 
that  contract  cost  is  specified,  not 
overall  system  life  cost.  Detailed  cost 
breakout  may  be  attached  if  necessary 
to  clearly  describe  costs.  The  delegation 
will  be  limited  to  the  quantities  and 
periods  indicated.) 
(5)  Regulatory  compliance: 
(i)  All  of  the  applicable  regulations 
have  been  reviewed  and  complied  with. 
No  waivers  are  contemplated. 
(Alternatively,  list  those  deviations  to 
the  FIRMR  that  apply  to  this  request  for 
which  approval  is  sought  and  provide  an 
explanation  for  each  regulatory 
deviation  request  pursuant  to  FIRMR 
Subpart  201-1.4.  Any  contemplated 
deviations  to  the  FAR  or  NASA  FAR 
Supplement  should  be  handled  pursuant 
to  FAR  Subpart  1.4:  they  are  not  to  be 
listed  here.) 

(ii)  The  following  documentation  has 
been  prepared  and  conforms  with  NFS 
1839.7003-l(c):  (Enter  document  date  of 
most  recent  update  or  N/A  as 
appropriate.  Identify  only  those 
documents  noted  below.  Do  not  send 
copies  of  documents  to  Code  HP  unless 
requested.  Exception:  Fully  signed  and 


dated  justifications  for  other  than  hdl 
and  open  competition,  if  required  by 
FAR  6J03.  must  be  provided.) 

(A)  (Requirements  analysis,  as  per 
FIRMR  201-30.007). 

(B)  (Analysis  of  alternatives,  as  per 
FIRMR  201-30.009). 

(C)  (Performance  evaluation  for  the 
currently  installed  ADP  system,  as  per 
HRMR  201-30.007(d){9)  and  201-34.00Z). 

(D)  (Findings  to  support  the  use  of 
compatibility  limited  requirements,  as 
per  HRMR  201-301)00-3). 

(E)  (Software  conversion  study,  as  per 
FIRMR  201-30.012-1). 

(Fj  (Certified  data  to  support  a 
contemplated  requirement  available 
from  only  one  responsible  source,  as  par 
FIRMR  201-11.002(b). 

(G)  (Justification  to  support  a 
contemplated  requirement  using  a 
specific  make  and  model  specification. 
as  per  FIRMR  201-30.013-2). 

(H)  (Description  of  those  planned 
actions  necessary  to  foster  competition 
for  subsequent  acquisitioDS.  as  per 
FIRMR  201-30.012). 

(6)  Remarks:  (Provide  additional 
information  deemed  necessary 
concerning  any  of  the  above  items  or 
special  conditions  associated  with  this 
acquisition;  e.g.,  required  building 
construction/modification  by  GSA. 
Indicate  any  special  problems  or 
conditions  regarding  funding  or  ADP 
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acquisition  plan  approvals.  State  any 
urgency  factors.) 

(7)  References:  (Provide  GSA  case 
numbers,  if  any,  of  previous 
authorizations  specifically  related  to  the 
requested  action.  Reference  any 
significant  meetings  or  other  event 
within  NASA  or  GSA  which  may  have  a 
major  bearing  on  the  action.) 

(8)  Submitted  by:  (Typed  name/ 
signature  of  procurement  officer) 

1S39.7003-3    Sobmission. 

Installation  requests  shall  be 
forwarded  in  2  copies  to  the  Assistant 
Administrator  for  Procurement  (Attn: 
Code  HP).  A  minimum  of  nine  weeks 
lead-time  should  be  allowed  starting 
when  the  request  leaves  the  installation. 
(See  also  NFS  1839.7004).  Direct 
electronic  transmission  of  APR's  to  the 
Code  HP  telecommunication  facility 
requires  prior  approval  by  Code  HP. 

1839.7004  AOP  acquisition  plans. 

(a)  Where  NHB  2410.1  requires  that  an 
ADP  acquisition  plan  be  approved  by 
Headquarters,  the  procurement  officer 
shall  determine  from  the  initiating 
activity  that  the  plan  has  been  approved 
by  Headquarters,  or  is  under  review  by 
the  Headquarters  Automated 
Information  Systems  Division  (Code 
NT). 

(b)  Where  NHB  2410.1  provides  for 
approval  of  a  ADP  acquisition  plan  at 
the  local  level,  a  copy  of  the  approved 
plan  shall  be  enclosed  with  the  APR 
unless  it  has  been  previously  sent  to 
Code  NT. 

(c)  The  existence  of  a  copy  of  the 
acquisition  plan  in  the  contract  file  does 
not  in  and  of  itself  meet  the 
documentation  criteria  set  forth  in  NFS 
1839.7003-l(c). 

1839.7005  Coordination 

(a)  Installation  APR's  are  subject  to 
general  review,  comparison  with 
acquisition  plans  and  code  HP-NT 
discussion  prior  to  the  forwarding  of  an 
APR  to  GSA. 

(b)  Communications  with  GSA 
regarding  submitted  APR's  will  be 
through  the  Headquarters  Procurement 
Policy  Division  (Code  HP),  unless  that 
office  directs  otherwise.  Installations 
may  respond  to  contacts  initiated  by 
GSA,  but  should  inform  Code  HP  of  the 
contact  and  its  nature. 

(c)  NASA  will  not  normally  make 
presentations  to  GSA  regarding  APR's 
unless  so  requested  by  GSA.  Any 
exceptions  are  subject  to  HP-NT 
coordination. 

1839.7006  DPA  transmittal. 

Delegations  of  Procurement  Authority 
for  specific  buys  are  made  to  the 


Assistant  Administrator  for 
Procurement  (or  designee,  Code  HP)  and 
in  turn  redelegated  to  the  appropriate 
procurement  officer.  This  is  done  by 
transmitting  the  signed  DPA  with  a 
delegation  letter  containing  additional 
instructions  and  guidance.  Questions 
regarding  the  DPA  shall  be  referred  to 
Code  HP,  rather  than  directly  to  any 
GSA  individual  specified  in  the  DPA. 


1839.7007 
Clauses. 


Numbering  Provisions  and 


Where  adherence  to  the  FIRMR 
results  in  the  use  of  provisions  or 
clauses  in  solicitations  or  contracts 
which  are  not  prescribed  in  the  FAR  or 
NFS,  use  the  applicable  FIRMR  number 
and  FIRMR  provision  or  clause  title. 

PART  1842— CONTRACT 
ADMINISTRATION 

Subpart  1842.2— Assignment  of 
Contract  Administration 

42.  In  section  1842.202-70,  Paragraph 
"(e)"  is  redesignated  "(f)";  and  a  new 
paragraph  "(e)"  is  added  to  read  as 
follows: 

1842.202-70    Delegations  to  contract 
administration  offices. 


(e)  Property  Administration  and  Plant 
(.'/earance.  Property  administration  and 
plant  clearance  are  ordinarily  delegated 
by  NASA  to  DOD  pursuant  to  I="AR 
42.302.  When  delegated,  special 
instructions  prepared  and  distributed  by 
tlie  Headquarters  Supply  and  Equipment 
Management  Branch,  Code  NIE.  should 
be  issued  to  the  Contract  Administration 
Office  (CAO).  Property  administration 
and  plant  clearance  are  typically 
retained,  however,  and  performed  by 
NASA  when  the  contract  work  is  to  be 
performed  on  a  NASA  installation. 
When  retained,  the  functions  should  be 
performed  in  accordance  with  Subpart 
1845.72. 


1842.202-71    [Amended] 

43.  In  section  1842.202-7l(a),  "Federal 
Management  Circular  Number  73-6,"  is 
changed  to  read  "0MB  Circular  Number 
88.  Revised,". 

PART  1844— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

Subpart  1844.3 — Contractors' 
Purchasing  Systems  Review 

44.  Section  1844.302-70(a)  is  revised  to 
read  as  follows: 


1844.302-70    Contractors'  purctiasing 
system  reviews  conducted  by  the 
Department  of  Defense. 

(a)  Under  FAR  42.202  and 
42.302(a) (50).  assignment  of  contract 
administration  functions  automatically 
confers  authority  to  conduct  contractor's 
purchasing  system  reviews  (CPSR's)  and 
approve  or  disapprove  a  contractor's 
purchasing  system.  In  accordance  with 
FAR  44.307(b),  the  contracting  officer 
shall  include  in  the  letter  of  delegation 
of  contract  administration  functions  a 
requirement  for  the  contract 
administration  office  to  send  one  copy 
of  each  CPSR  Summary  Report  to  the 
cognizant  NASA  contracting  officer. 


PART  1845— GOVERNMENT 
PROPERTY 

Subpart  1845.3— Providing 
Government  Property  to  Contractors 

45.  Section  1845.302-70(a)  is  revised  to 
read  as  follows: 

1845.302-70    Securing  approval  of 
facilities  projects. 

(a)  If  a  facilities  project  involves 
leasing,  construction,  expansion, 
modification,  rehabilitation,  repair,  or 
replacement  of  real  property,  facility 
project  approval  shall  be  obtained  from 
the  contracting  officer  pursuant  to 
NASA  Management  Delegation 
A7330.1B. 


Subpart  1845.4 — Contractor  Use  and 
Rental  of  Government  Property 

46.  Section  1845.402  is  added  to  read 
as  follows: 

1845.402    Autttorizing  Use  of  Government 
Production  and  Research  Property. 

(a)  A  NASA  contracting  officer 
desiring  to  authorize  use  of  Government 
production  and  research  property  under 
the  cognizance  of  another  contracting 
officer  shall  request  the  latter  to  give  his 
concurrence  in  such  use.  If  concurrence 
is  denied,  the  matter  shall  be  raised  to  a 
level  above  the  cognizant  contracting 
officer. 

(b)  Use  of  NASA  production  and 
research  property  in  the  possession  of 
the  contractor  on  contracts  of  other 
agencies  of  the  Government  may  be 
authorized  to  the  extent  that  such  use 
will  not  interfere  with  the  primary 
NASA  purpose  of  the  facilities  or  extend 
beyond  the  anticipated  completion  date 
of  the  NASA  contract.  In  such  cases, 
approval,  on  a  non-interference  basis, 
for  use  may  be  given  by  the  NASA 
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contracting  officer  having  cognizance  of 
the  property. 

Subpart  1845.5— Management  of 
Government  Property  in  the 
Possession  of  Contractors 

47.  Section  1845.505-2  is  added  to  read 
as  follows: 

184S.S0S-2    Records  of  pricing 
information. 

Whenever  DD  Form  250"s  are  to  be 
used  by  a  NASA  Installation  as  invoices 
or  DD  250*8  or  other  shipping/delivery 
documents  are  to  be  used  for  property 
receiving  purposes,  unit  prices  must  be 
shown  for  each  item  of  Govenunent 
property  included  on  the  forms. 

PART  1848— VALUE  ENGINEERING 

Subpart  1848.1— Policies  and 
Procedures 

48.  Section  1848.102  is  revised  to  read 
as  follows: 

1848.102    Policies. 

(a)  As  authorized  at  FAR  48.102(a). 
NASA  has  elected  to  exempt  all 
contracts  other  than  fixed-price 
construction  contracts  and  certain 
production-type  supply  contracts  from 
the  value  engineering  requirements  at 
FAR  Part  48.  With  respect  to  production- 
type  supply  contracts,  contracting 
officers  should  consider  inserting  the 
value  engineering  clause  at  FAR  52.248- 
1  in  solicitations  and  contracts  under  the 
following  circumstances: 

(1)  the  estimated  price  of  the  contract 
exceeds  $1,000,000; 

(2)  the  predominant  requirement  of  the 
statement  of  work  is  delivery  of 
hardware  items; 

(3)  the  contract  type  is  neither  cost- 
plus-fixed  fee  nor  cost-plus-award  fee; 
and 

(4)  the  use  of  the  clause  for  the 
anticipated  contract  is  otherwise 
permitted  by  the  FAR- 

(b)  Pursuant  to  FAR  48.102(b).  NASA 
contracting  officers  shall  permit  sharing 
of  future  contract  savings  on  all  future 
contract  units  to  be  delivered  under 
contracts  awarded  for  essentially  the 
same  item  during  the  sharing  period, 
even  if  the  scheduled  delivery  date  is 
outside  the  sharing  period.  Accordingly. 
the  contracting  officer  shall'modify  the 
Value  Engineering  clause  subdivision 
(i)(3)(i)  and  the  first  sentence  under 
subparagraph  (3)  of  the  definition  of 
acquisition  savings  by  substituting 
"under  contracts  awarded  during  the 
sharing  period"  for  "during  the  sharing 
period." 


(c)  NASA  contracting  officers  are  not 
authorized  to  use  alternates  I.  II.  or  III  in 
FAR  52.248-1. 

PART  1851— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

49.  Subpart  1851.70  is  added  to  read  as 
follows: 

Subpart  1851.70— Contractor  Emptoyee  Air 
Transportation 


Sec. 

1851.7001 

1851.7002 

1851.7003 

1851.7004 

1851.7005 


General. 

Policy. 

Eligible  contractors. 

Procedures. 

Contract  clause. 


Subpart  1851.70 — Contractor 
Employee  Air  Transportation 

1851.7001  Qeneral. 

The  General  Services  Administration 
(GSA)  negotiates  agreements  with  air 
carriers  for  transportation  of  passengers 
between  specific  city-pairs  at  rates 
substantially  lower  than  those  available 
to  the  general  public.  The  primary 
purpose  of  these  agreements  is  to 
provide  economical  air  transportation  to 
Government  employees  on  official 
business.  These  rates  are  also 
authorized  for  use  by  eligible 
contractors. 

1851.7002  Policy. 

Contracting  officers  shall  structure 
contracts  with  eligible  contractors  so  as 
to  require  contractors  to  use 
Government  discount  air  passenger 
transportation  rates  to  the  maximum 
extent  practicable  in  accordance  with 
contractual  provisions. 

1 85 1 .7003  Eligible  contractors. 
NASA  contractors  meeting  all  of  the 

following  conditions  are  eligible  for 
Government  discount  passenger 
airfares: 

(a)  The  contract  is  a  new  or  existing 
cost  reimbursement  contract; 

(b)  Costs  for  such  transportation  are 
otherwise  allowable  and  are  charged  as 
direct  costs  to  the  contract. 

(c)  Contractor  is  on-  or  near-site  at  a 
nASA  installation  with  a  Scheduled 
Airline  Traffic  Office  (SATO)  from 
which  the  reduced  fares  are  available. 

(d)  It  is  reasonably  anticipated  that 
there  will  be  contractor  employee  air 
travel. 

1851.7004  Procedures. 

(a)  Individual  airline  tariffs  as  well  as 
airline  business  strategies  govern  the 
availability  of  the  discount  fares.  These 
rules  and  practices  will  be  interpreted 
and  applied  by  SATO's  when 
contractors  request  service  and  are  the 
reason  for  the  provision  in  paragraph  (g) 


of  the  clause  at  1852.251-70.  Where 
airline  tariffs  permit  use  of  discount 
fares  which  are  in  addition  to  the  GSA 
contract  fare,  such  additional  fares 
should  also  be  used. 

(b)  The  basic  procedures  for  obtaining 
GSA  City-Pairs  Contract  and  other 
government  discount  passenger  air 
transportation  rates  to  be  followed  by 
contractors  is  set  forth  in  the  clause  at 
1852.251-70.  (SATO'S  and  Installation 
Travel  Offices  will  comply  with 
guidance  provided  by  the 
Transportation  Management  Office.) 

(c)  For  both  new  and  amended 
contracts,  the  contracting  officer  shall 
notify  the  installation  travel  office  that 
the  clause  in  (b),  above,  has  been  used 
and  furnish  contractor  name,  contract 
number,  and  period  of  performance. 

1851.7005    Contract  ciauee. 

The  contracting  officer  shall  insert  the 
clause  at  1852.251-70.  Contractor 
Employee  Air  Transportation,  in 
solicitations  and  contracts  %vith 
contractors  determined  eligible  in 
accordance  with  1851.7003.  The  clause 
implements  the  following  special 
conditions,  based  on  NASA-Air 
Transport  Association  agreements, 
which  must  be  observed  in  authorizing  a 
contractor  to  use  reduced  GSA- 
negotiated  passenger  airfares: 

(a)  Tickets  can  be  obtained  only 
through  local  installation  SATO's. 

(b)  Service  must  be  ordered  on  SF 
1169.  U.S.  Government  Transportation 
Request  (GTR). 

(c)  Tickets  may  be  obtained  only  for 
bona-fide  contractor  employees.  e.g.,  the 
procedures  cannot  be  used  to  obtain 
tickets  for  Government  employees. 

(d)  Air  carriers  are  not  obligated  to 
make  city-pairs  contract  fares  or  other 
Government  discount  fares  available  to 
NASA  contractors  (See  1851.7004). 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  1852.1— Instructions  for  Using 
Provisions  and  Clauses 

50.  Section  1852.103  is  revised  and 
section  1852.103-70  is  added  to  read  as 
follows: 


1852.103 
Clauses. 


Identification  of  provisions  and 


In  the  hypothetical  example  of  clause 
identification  at  FAR  52.103(d)(2).  NASA 
contracting  offices  shall  number  their 
first  clause  52.236-90,  the  second  clause 
52.236-91  etc.,  (see  FAR  1.303(a)  and 
1801.104-2(b)).  Centers  may  use  suffix 
numbers  from  -90  to  -199.  Numbers  of - 
200  and  higher  are  reserved  for  the 
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Automated  Procurement  Documentation 
System. 

1852.103-70    l«lenttflcatton  of  medMed 
provMom  and  daiMM. 

(a)  When  a  FAR  clause  or  provision  is 
included  in  a  solicitation  or  contract  and 
the  NFS  sets  forth  the  exact  wording  of 
a  modification,  the  title  line  shall 
identify  the  modification  as  shown 
below^.  This  format  shall  be  used  for 
both  incorporation  by  reference  and 
when  using  full  text: 

52.232-1  Payments  (APR  19M)— as 
modified  by  1852.232-1  N.\SA  FAR 
Supplement  (APR  19841 

(b)  When  (1)  a  FAR  or  NFS  clause  or 
provision  is  indicated  for  use 

substantially  as  follows."  or 
nonspeciHc  modifications  are  allowed, 
1 2)  a  modified  version  is  in  fact  being 
used,  and  (3)  the  modifications  are  so 
extensive  that  the  procedures  at  FAR 
.■?2.104(b)  and  (c)  are  impractical,  the 
clause  or  provision  shall  be  included  in 
full  text  and  the  title  line  shall  include 
the  word    (MODIFICATION)"  followed 
by  the  Center  name  and  the  date  for  the 
date  the  modification  was  last  changed, 
if  it  is  a  standard  modiHcation  used 
Centerwide). 


-Texts  of  Provisions 


Subpart  1852. 
and  Clauses 

51.  Section  1852.204-71  is  revised  to 
read  as  foflows: 

1 8S2,204-7 1    NASA  Contractor  FUm^m 
Management  Reporting. 

As  prescribed  by  1804.675-l(a).  msert 
the  following  clause  in  contracts  that 
require  financial  management  reporting. 

NASA  Cenlractor  Financial  Managemont 
Repoctiag  (Aoguat  ISSS) 

(a)  Financial  Management  Reports  shall  be 
submitted  by  the  Contractor  on  NASA  Form 
533  reports  in  accordance  with  the 
instructions  set  forth  in  the  NASA  Handbook 
"Procedures  for  Contractor  Reporting  of 
Correlated  Cost  and  PRrformaiKe  Data" 
(NHB  9501. 2B)  and  on  the  reverse  side  of  the 
forms,  as  supplemented  in  the  Schedule  of 
this  contract.  The  detailed  reportinf 
categories  to  be  used  which  shall  be 
correlated  with  technical  and  schedule 
reporting,  will  be  set  forth  in  the  Scfaedole  of 
this  contract.  Implementation  by  the 
Contractor  of  reporting  requirements  under 
this  clause  shall  include  NASA  approval  of 
the  definitions  of  the  content  of  each 
reporting  category,  and  will  give  due  regard 
lo  the  Contractors  established  financial 
management  information  system. 

(b)  Lx>wer  level  detail  which  the  Contractor 
utilizes  for  its  own  management  purposes  to 
validate  information  reported  to  NASA,  shall 
be  compatible  with  NASA  requirements. 

(c|  Reports  shall  be  submitted  in  the 
number  of  copies,  at  the  time,  and  in  the 
mdnner  set  forth  in  the  Schedule  of  this 


contract  or  as  daaignated  adminiatrativeljr  in 
writing  by  the  Contracting  Officer  Upon 
completion  and  acceptance  by  NASA  of  all 
contract  schedule  line  items,  the  Contracting 
Officer  may  direct  the  Contractor  to  submit 
533  reports  on  a  quarterly  basis  only 

(d)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause  in  all  first  tier  cost 
type  subcontracts  specifically  identified  in 
writing  by  the  Contracting  Officer  and  shall 
include  the  cost  of  such  subcontracts  in  its 
cost  reports. 

(e)  During  the  performance  of  this  contract, 
if  NASA  requires  a  change,  either  an  tscrease 
or  decrease  in  the  information  or  reporting 
requirements  spedfied  in  the  Schedule,  or  as 
provided  for  in  (a)  or  (c)  above,  such  change 
shall  be  effected  by  the  Contracting  Officer  in 
accordance  with  the  procedures  of  the 
Changes  clause  of  this  contract. 

(End  of  clause) 

52.  Section  1852.204-72  is  revised  to 
read  as  follows: 

18S2J04-72    NASA  Contractor  Financial 


I  (Parlwniano 
Analysis  Bapert). 

As  prescribed  in  1804.675-1  (b).  insert 
the  following  clause  in  contracts  that 
require  the  Monthly  Perfonnance 
Analysis  Report 

NASA  Contractor  Financial  Management 
Reporting  (Parfbrmance  Analysis  Report) 
(August  1985) 

Monthly  reporting  of  contract  performance 
shall  be  accomplished  on  the  NASA  Monthly 
Contractor  Financial  Management 
Performance  Analysis  Report  (NASA  Form 
533P)  in  accordance  with  the  instructions  set 
forth  in  the  NASA  Handbook  "Procedures  for 
Contractor  Reporting  of  Correlated  Cost  and 
Performance  Data"  (NHB  9S01.2fi)  and  on  the 
reverse  side  of  the  form,  as  supplemented  in 
the  Schedule  of  this  contract 

(End  of  clause) 

53.  Section  1852.216-7  is  revised  to 
read  as  follows: 

1852.216-7    AllQwabia  Coat  and  Paymant 

In  subdivision  (h)(2)(ii)(B)  of  the 
Allowable  Cost  and  Payment  clause  at 
FAR  52.216-7,  the  period  of  years  may 
be  increased  to  correspond  with  any 
statutory  period  of  limitation  applicable 
to  claims  of  third  parties  against  the 
contractor,  provided,  that  a 
corresponding  increase  is  made  in  the 
period  for  retention  of  records  required 
in  paragraph  (d)  of  the  clause  at  FAR 
52.215-1.  Examination  of  Records  by 
Comptroller  General.  Paragraph  (a)  of 
the  clause  at  FAR  52.216-7  shall  be 
modifed  as  specified  in  1852.216-770. 
See  FAR  16.307(a)  for  modifications 
required  if  the  contract  is  with  a 
nonprofit  or  educational  concern  or  a 
State  or  local  government. 

1852.217-70    [Amandedl 

54.  The  clause  in  section  1852.217-70 
is  amended  by  changing  "(APRIL  1984) " 


to  read  "(August  19tS)":  and  by 
changing  "R-2"  to  read  "Code  7^. 

55.  Section  1852.217-71  is  added  to 
read  as  follows; 

185Z217-71    EtMhiatloi*  of  Unprtaetf 
Option. 

As  prescribed  in  1817.208-70(a),  insert 
the  following  provision: 

Evaluation  of  UnpricMl  Optioa  (AHgnat  188^ 

(a)  The  government  will  evaluate  unpriced 
option(s)  for  award  purposes  as  one  of  the 
Other  Factors  and  separate  from  the 
evaluation  of  the  Cost  Factors.  The  offeror 
shall  submit  with  its  proposal  a  budget 
estimate  for  the  unpriced  option  which  shall 
be  presented  to.  and  considered  by,  the 
Selection  Official,  along  with  the 
Govemment"8  most  probable  cost  assessment 
of  this  budget  estimate. 

(b)  BvahiatioB  of  the  option  does  not 
obligate  the  Government  to  exercise  the 
option,  nor  does  the  exercise  of  the  option 
obligate  the  Government  to  accept  the  budget 
estimate  as  a  rea:]onable  cost  for  the  option. 
(End  of  provision) 

56.  Section  1852.217-72  is  added  to 
read  as  follows: 

1852^17-72    Unpriced  Option. 

As  prescribed  in  1817.20»-70(b),  insert 
the  following  clause: 

Unpriced  Option  (August  1985) 

(a)  This  clause  applies  only  to  optional 
quantities  of  supplies  or  services  for  which 
specific  prices  or  estimated  cost  and  fee  have 
not  been  negotiated  at  the  time  of  award  of 
the  basic  contract.  Any  other  option  clauses 
contained  in  this  contract  do  not  apply  to 
such  unpriced  options. 

(b)  The  Government  nwiy  extend  the  term 
of  this  contract  for  the  option  quantities  of 
supplies  or  services  and  period  specified  in 
the  Schedule  by  written  modification  of  this 
contract  before  the  current  contract 
performance  period  expires;  provfded  that  the 
Government  shall  give  the  Contractor  a 
preliminary  written  rtotice  of  intent  to  extend 
at  least  90  calendar  days  before  the  option 
expires.  The  preliminary  notice  does  not 
commit  the  Government  to  exercise  the 
option. 

(c)  Except  for  the  price  or  estimated  cost 
and  fee,  all  other  terms  and  conditions  in  the 
contract  apply  to  the  option.  Upon  receipt  of 
the  preliminary  notice,  the  parties  shall 
undertake  to  negotiate  a  reasonable  price  or 
estimated  cost  and  fee  for  the  option.  The 
modification  exericising  the  option  shall 
specify  the  price  or  estimated  cost  and  fee,  if 
agreed  upon.  If  the  price  or  estimated  cost 
and  fee  for  the  option  are  not  agreed  upon  at 
the  time  the  govenunent  exercises  the  option 
the  Contractor  is  nevertheless  bound  to 
perform  the  option  work  in  accordance  with 
all  other  terms  and  conditions  of  this 
contract.  In  such  an  event  a  reasonable  price 
or  estimated  cost  and  fee  for  the  option  shall 
be  determined  by  the  Contracting  Officer  and 
shall  be  set  forth  in  the  modification 
exercising  the  option.  This  determination  of  a 
reasonable  price  or  estimated  cost  and  fee 
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shall  constitute  a  final  decision  by  the 
Contracting  Officer  on  a  question  of  fact 
within  the  meaning  of  the  Disputes  clause  in 
this  contract  and  the  Contract  Disputes  Act 
of  1978. 

(d)  If  the  Government  exercises  this  option, 
the  extended  contract  shall  be  considered  to. 
include  this  option.  However,  the  total 
duration  of  this  contract,  including  the 
exercise  of  any  option(s)  shall  not  exceed 
...*...  years. 

(End  of  clause) 

57.  Section  1852.232-16  is  added  to 
read  as  follows: 

1852.232-16    ProgreM  payment*. 

(a)  In  the  clause  at  FAR  52.232-16, 
change  the  rate  of  90  percent  to  80 
percent  in  paragraphs  (a)(1).  (a)(5).  and 
(b). 

(b)  In  Alternate  I  of  FAR  52.232-16,  in 
the  preface  and  in  subparagraph  (a)(1) 
change  the  rate  of  95  percent  to  90 
percent. 

(c)  When  using  the  clause  at  FAR 
52.232-16  in— 

(1)  Competitive  procurements  (IFB's 
and  RFP's  when  adequate  price 
competition  is  expected)  and  other 
procurements  when  paragraph  (c)(2) 
below  does  not  apply,  replace  the  first 
sentence  of  that  clause  with  the 
following: 

Progress  payments  shall  be  made  to  the 
Contractor  as  work  progresses  within  30  days 
after  receipt  of  each  progress  payment 
request,  which  may  not  be  submitted  more 
frequently  than  monthly,  in  amounts 
approved  by  the  Contracting  Officer,  under 
the  following  conditions. 

(2)  Negotiated  procurements  when  the 
price  is  based  on  cost  analysis  and 
frequency  of  payment  requests  was 
considered  in  the  negotiation  (see 
1815.970-l(c)(2)),  replace  the  first 
sentence  of  that  clause  with  the 
following: 

Progress  payments  shall  be  made  to  the 
Contractor  as  work  progresses  within  30  days 
after  the  receipt  of  each  progress  payment 
request  in  amounts  approved  by  the 
Contracting  Officer  under  the  following 
conditions: 

58.  Section  1852.236-71  is  added  to 
read  as  follows: 

1 852.236-7 1    Additive  or  Deductive  Items. 

As  prescribed  in  1836.370,  insert  the 
following  provision: 

Additive  or  Deductive  Items  (August  1985) 

The  low  bidder  for  purposes  of  award  shall 
be  the  conforming  reponsible  bidder  offering 
the  low  aggregate  amount  for  the  first  or  base 
bid  item,  plus  or  minus  (in  order  of  priority 
listed  in  the  schedule)  those  additive  or 
deductive  bid  items  providing  the  most 
features  of  the  work  within  the  funds 


'See  FAR  17.200  and  17.204(e) 


determined  by  the  Government  to  be 
available  before  bids  are  opened.  If  addition 
of  another  bid  item  in  the  listed  order  of 
priority  would  make  the  award  exceed  such 
funds  for  all  bidders,  it  shall  be  skipped  and 
the  next  subsequent  additive  bid  item  in  a 
lower  amount  shall  be  added  if  award 
thereon  can  be  made  within  such  funds.  For 
example,  when  the  amount  available  is 
$100,000  and  a  bidder's  base  bid  and  four 
successive  additives  are  $85,000.  $10,000, 
$8,000.  $6,000  and  $4,000.  the  aggregate 
amount  of  the  bid  for  purposes  of  award 
would  be  $99,000  for  the  base  bid  plus  the 
first  and  fourth  additives,  the  second  and  the 
third  additives  being  skipped  because  each  of 
them  would  cause  the  aggregate  bid  to 
exceed  $100,000.  In  any  case  all  bids  shall  be 
evaluated  on  the  basis  of  the  same  additive 
or  deductive  bid  items,  determined  as  above 
provided.  The  listed  order  of  priority  need  be 
followed  only  for  determining  the  low  bidder. 
After  determination  of  the  low  bidder  as 
stated,  award  in  the  best  interests  of  the 
Government  may  be  made  to  that  bidder  on 
its  base  bid  and  any  combination  of  its 
additive  or  deductive  bid  for  which  funds  are 
determined  to  be  available  at  the  time  of  the 
award,  provided  that  award  of  such 
combination  of  bid  items  does  not  exceed  the 
amount  offered  by  any  other  conforming 
responsible  bidder  for  the  same  combination 
of  bid  items. 
(End  of  provision) 

1852.243-70    (Amended] 

59.  Section  1852.243-70,  Alternate  II  of 
the  clause  (April  1984).  is  amended  by 
changing  "first"  to  read  "second". 

60.  Section  1852.245-70  is  revised. 

1852.245-70    Acquisition  of  Existing 
Government  Equipment 

As  prescribed  in  1845.106-70(a),  insert 
the  following  clause  in  all  solicitations 
and  contracts  which  contain  a 
Government  property  clause: 

Acquisition  of  Existing  Goveroment 
Equipment  (August  1985) 

(a)  "Centrally  reportable  equipment,"  as 
used  in  this  clause  means  that  plant 
equipment,  special  t^t  equipment  (including 
components],  special  tooling  and  non-flight 
space  property  (including  ground  support 
equipment)  which  is  (1)  generally 
commercially  available  and  used  as  a 
separate  item  or  component  of  a  system,  (2)  is 
valued  at  $1,000  or  more,  and  (3)  is 
identifiable  by  a  manufacturer  and  model 
number. 

(b)  Prior  to  the  acquisition  of  any  item  of 
centrally  reportable  equipment  under  this 
contract  (unless  for  incorporation  into  flight 
qualified  or  flight  monitoring  deliverable  end 
items),  the  Contractor  shall  provide  the 
Contracting  Officer,  at  the  earliest  possible 
date,  a  detailed  listing  of  requirements  for 
screening  of  existing  Government  inventories. 
DD  Form  1419,  DoD  Industrial  Plant 
Equipment  Requisition,  will  be  prepared  for 
each  item  of  centrally  reportable  equipment 
to  be  acquired  and  forwarded  through  the 
Contracting  Officer  to  the  Equipment 
Visibility  System  Coordinator  at  the 


cognizant  NASA  installation  at  least  (30) 
days  in  advance  of  his  intention  to  acquire  or 
fabricate  such  equipment.  In  the  event  a 
ceriificate  of  non-availability  is  not  received 
within  such  period,  the  contractor  may 
proceed  to  acquire  the  equipment  or 
components,  subject  to  any  other  applicable 
provisions  of  this  contract.  Instructions  for 
preparing  the  DD  Fonn  1419  are  contained  in 
the  NASA  FAR  Supplement  1845.7103.  Upon 
receipt  of  the  equipment  described  on  the  DD 
Form  1419  (regardless  of  whether  it  is 
Contractor-Acquired  or  Govemment- 
Fumished),  the  contractor  shall  prepare  and 
submit  a  DO  Form  1342  in  accordance  with 
NASA  FAR  Supplement  1845.505-670. 
(End  of  clause) 

61.  Section  1852.251-70  is  added  to 
read  as  follows: 

1852^51-70    Contractor  Employee  Air 
Transportation. 
As  prescribed  at  1851.7005,  insert  the 

following  clause: 

Contractor  Employee  Air  Tiansportatioo 
(August  1985) 

(a)  To  the  maximum  extent  practicable 
consistent  with  travel  requirements,  the 
Contractor  shall  use  the  reduced  air 
transportation  rates  and  services  pnnided 
through  available  Government-discount 
airfares  for  bona-fide  employees'  travel  that 
is  otherwise  reimbursable  as  a  direct  cost 
pursuant  to  this  contract 

(b)  Upon  initial  receipt  of  this  contract  or 
amendment,  the  Contractor  shall  notify  the 
travel  office  of  the  issuing  installation  of  the 
name  and  title  of  the  Contractor  employee 
responsible  for  authorizing  each  individual 
airline  ticket  purchase  and  provide  a  copy  of 
the  Contractor's  document  by  which  such 
authorization  is  made.  At  a  minimum,  this 
dociunent  shall  require  that  ticket  purchases 
be  supported  with  the  name  and  positioa  of 
the  traveler,  the  purpose  of  the  travel  the 
itinerary  (places  and  dates),  and  the  dated 
signature  and  position  of  the  authorizing 
official.  Revised  notifications  shall  be  made 
to  accommodate  changed  responsibilities. 

(c)  The  Contractor  *irill  acknowledge 
receipt  of  Standards  Form  1169.  Government 
Transportation  Request  (GTR)  by  signing  the 
Transmittal  document  (NASA  Form  1622)  and 
returning  it  to  the  issuing  travel  office. 

(d)  The  Contractor  shall  order  Government- 
discount  airfare  services  only  from  the 
Scheduled  Airline  Traffic  Office  (SATO) 
designated  by  the  travel  office  issuing  the 
GTR,  and  shall  order  these  services  only 
through  issuance  of  a  GTR.  The  authorized 
Contractor  official  shall  obtain  the 
installation  travel  officer's  signature  on  the 
requisite  number  of  GTR's  for  each  bilhng 
period — However,  a  maximum  of  one  GTR 
per  applicable  contract  per  billing  period 
shall  be  provided  to  the  (SATO). 

(e)  All  tickets  purchased  at  Government 
discount  rates  will  t>e  obtained  with  the  GTR 
and  each  ticket  shall  have  at  least  one  flight 
coupon  at  Government  discount  rates. 

(f)  The  Contractor  shall  account  for  each 
issued  GTR,  safeguard  GTR's  against 
unauthorized  use,  and  return  unused  GTR's  to 
the  issuing  NASA  office  upon  completion  of 
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the  contract  The  installation  travel  office  and 
the  SATO  shall  be  promptly  notified  of  lost  or 
stolen  GTR's.  Standard  Form  117a 
"Redemption  of  Unused  Tickets"  shall  be 
used  to  obtain  refunds  for  tickets  ordered  and 
issued,  but  not  used. 

(g)  Nothing  in  this  clause  shall  authorize 
obtaining  transportation  or  services  which 
are  not  otherwise  reimbursable  as  direct 
costs  under  this  contract,  or  for  use  by 
Government  employees,  ^k>thing  in  this 
clause  requires  air  carriers  to  make  available 
to  the  Contractor  city-pair  contract  fares  or 
other  Government  discount  fares. 
(End  of  clause) 

PART  1853— FORMS 

Subpart  1853.2— Prescription  of  Forms 

62.  Section  1853.204-70  is  revised. 

1853.204-70    Gmieral  (NF's  507,  507A, 
533M.  533P.  S33a  667.  lOOS.  1356. 161 1. 
1612,  DO  1593). 

(a)  NASA  Form  507.  Individual 
Procurement  Action  Report.  NF  507. 
prescribed  at  1804.671-4.  shall  be  used 
to  provide  acquisition  records  and 
statistics. 

(b)  NASA  Form  507A,  Individual 
Procurement  Action  Report  Supplement. 
NF  507 A.  prescribed  at  1804.671-4.  shall 
be  used  to  provide  additional  data  on 
procurement  actions  resulting  from 
solicitations  issued  subsequent  to  March 
30.1985. 

(c)  NASA  Form  533M,  Monthly 
Contractor  Financial  Management 
Report.  NF  553M.  prescribed  at  1804.675. 
shall  be  used  when  financial 
management  reporting  is  required. 

(d)  NASA  Form  533P,  Monthly 
Contractor  Financial  Management 
Performance  Report.  NF  553P. 
prescribed  at  1804.675.  shall  be  used 


when  monthly  performance  analysis 
reports  are  required. 

(e)  NASA  Form  533Q.  Quarterly 
Financial  Management  Report.  NF 
533Q,  prescribed  at  1804.675.  shall  be 
used  when  quarterly  cost  projection 
reports  are  required. 

(f)  NASA  Form  667.  Report  on  NASA 
Subcontracts.  NF  667,  prescribed  at 
1804.672,  shall  be  used  by  contractors  to 
submit  information  to  NASA  on  each 
subcontract  or  modification  thereof  in 
excess  of  $10,000. 

(g)  NASA  Form  1098.  Checklist  for 
Negotiated  and  Advertised  Contract  File 
Content  (Award  File).  NF  1098, 
prescribed  at  1804.7205.  shall  be  used  as 
a  guide  in  compiling  contract  Hies  and 
shall  accompany  contracts  and 
supplemental  agreements  submitted  to 
Headquarters  for  approval. 

(h)  NASA  Form  1356,  CA.S.E.  Report 
on  College  and  University  Projects.  NF 
1356,  prescribed  at  1804.7202,  shall  be 
used  to  report  information  applicable  to 
colleges  and  universities. 

(i)  NASA  Form  1611.  Contract 
Completion  Statement.  NF  1611. 
prescribed  at  1804.804-2,  shall  be  used 
for  closeout  of  contract  files  when 
another  office  administers  the  contract. 

(j)  NASA  Form  1612,  Contract 
Closeout  Checklist.  NF  1612,  prescribed 
at  1804.804-5.  shall  be  used  for  contract 
closeout  when  the  NASA  contracting 
office  retains  contract  administration. 

(k)  DOD  Form  DD 1593,  Contract 
Administration  Completion  Record. 
Form  DD  1593,  prescribed  at  1804.804-5, 
shall  be  used  for  closeout  when  the 
NASA  contracting  office  retains 
contract  administration. 


1853.216-70    [Amended] 

63.  Section  1853J216-70  is  amended  by 
changing  "18ia370(a)"  to  read 
"1816.370"  wherever  it  occurs. 

64.  Section  1853.232(b)  is  revised  to 
read  as  follows: 

1853.232    Contract  financing  (SF  272, 
272A). 

***** 

(b)  Standard  Form  272A,  Federal  Cash 
Transaction  Report  Continuation, 
prescribed  at  1832.406-70,  is  used  in 
conjunction  with  SF  272  when  reporting 
more  than  one  contract. 

1853.242-70    [Amandad) 

65.  Section  1853.242-70(b)  is  amended 
by  changing  '1842.2O-70(a)(4),"  to  read 
"1842.202-70(a)(4).". 

66.  Section  1853.251  is  added  to  read 
as  follows: 

1853.251    Contractor  Employe*  Air 
Transportation  (SF's  1 169, 1 170.  NF  1622. 

The  following  forms,  prescribed  at 
1851.7005,  shall  be  used  in  conjunction 
with  employee  air  transportation  under 
specified  contracts: 

(a)  Standard  Form  1189.  U.S. 
Government  Transportation  Request. 
Form  1169  shall  be  used  by  contractors 
to  obtain  tickets. 

(b)  Standard  Form  1170,  Redemption 
of  Unused  Tickets.  Form  1170  shall  be 
used  by  contractors  in  returning  unused, 
spoiled  or  invalidated  tickets. 

(c)  NASA  Form  1622,  Transmittal  and 
Acknowledgement  of  Government 
Transportation  Requests.  From  1622 
shall  be  used  in  transmitting  the  NASA 
Forms  1169  to  contractors. 

(FR  Doc.  85-19457  Filed  8-14-85:  8:45  am| 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

August  1. 1985. 

This  report  is  submitted  in  fulfiilment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  status  as  of 
August  1. 1965,  of  244  rescission 
proposals  and  75  deferrals  contained  in 
the  first  11  special  messages  of  FY  1985. 
These  messages  were  transmitted  to  the 
Congress  on  October  1,  October  31,  and 
November  29. 1984;  and  January  4. 
February  6  (two  special  messages). 


March  1,  March  22,  May  16.  June  20,  and 
July  31, 1985. 

Rescissions  (Table  A  and  Attachment  A) 

As  of  August  1, 1985,  there  were  no 
rescission  proposals  pending  before  the 
Congress.  Attachment  A  shows  the 
history  and  status  of  the  244  rescissions 
proposed  by  the  President  in  1985. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  August  1, 1985,  $4,437.3  million 
in  1985  budget  authority  was  being 
deferred  from  obligation  and  $5.5  million 
in  1985  outlays  was  being  deferred  from 
expenditure.  Attachment  B  shows  the 
history  and  status  of  each  deferral 
reported  during  FY  1985. 

information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  listed  below: 


Vol.  49.  FR  p.  39464,  Friday,  October  5, 

1984 
Vol.  49,  FR  p.  44870,  Friday.  November  9. 

1984 
Vol.  49,  FR  p.  47804,  Thursday, 

December  6, 1984 
Vol.  50.  FR  p.  1420,  Thursday.  January 

10.1985 
Vol.  50,  FR  p.  6582,  Friday.  February  15, 

1985 
Vol.  50.  FR  p.  6648.  Friday,  February  15. 

1985 
Vol.  50,  FR  p.  9410.  Thursday,  March  7, 

1985 
Vol.  50,  FR  p.  12504,  Thursday,  March 

28, 1985 
Vol.  50,  FR  p.  21014,  Tuesday,  May  21, 

1985 
Vol.  50,  FR  p.  26510.  Wednesday.  June 

26. 1985 
Vol.  50.  FR  p.  31696.  Monday,  August  5. 

1985 
Joseph  R.  Wright. 
Acting  Director. 
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TABLE  A 
STATUS  OF  1985  RESaSSIONS 

Amount 
(In  nrillions 
'  of  dollars) 

Rescissions  proposed  by  the  President $1,843.3 

Accepted  by  the  Congress 0 

Rejected  by  the  Congress 1^843.3  a/ 

Pending  before  the  Congress -* ^~ 

•*********•*•*••*•******•***** 

TABLE  B 
STATUS  OF  1985  DEFERRALS 

Amount 
(In  millions 
of  dollars) 

Deferrals  proposed  by  the  President $15,339.3  b/ 

Routine  Executive  releases  through  August  1,   1985  (ONB/ 
Agency  Releases  of  $11,199.0  million  and  cumulative 
adjustments  of  $302.5  million) -10,896.5 

Overturned  by  the  Congress 0 

Currently  before  the  Congress $  4,442.8  c/ 


a/    Rescission  proposals  transmitted  with  the  FY  1986  Budget  were  released 
immediately  following  expiration  of  the  45-day  clock  on  rescissions  under 
the  Impoundment  Control  Act.     However,  the  proposals  continue  to  be 
subject  to  Congressional   action. 

b/    This  amount  includes  $170.0  million  transmitted  by  the  Comptroller  General 
on  June  24,   1985,  for  the  General  Services  Administration. 

c/    This  amount   includes  $5.5  million  in  outlays  for  a  Department  of  the 
Treasury  deferral   (D85-13). 


Attachments 
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Atttchwnt  A  •  Status  of  Retcisstons  -  Fiscal  Tear  1985 

As  of  August  I.  1985                    Awunt  Aaouot 

Aaounts  In  Thousands  of  Dollars               Previously  Currently  Date  of    Aaount    AMOunt  Date  Congressional 

Rescission  Considered  before  Hessage   Rescinded   Hade  Dade      Action 

Agency/lureau/Account           Nuabcr  by  Congress  Congress                   Available  Available 

FUNDS  APPROPRIATED  TO  THE  PRESIKNT 

Appalachian  Regional  Developaent 
Program MS-l        .   99.000  2-»-8S  99.000   4-2S-85 

international  Developaent  Assistance 
Functional  develapaent  assistance 
progra* USS-i  S.IU  2-J-85  5.1M   4-2S-8S 

Peace  Corps 
Peace  Corps  operating  eipenses R8S-3  1^)1  2-6-8S  1.231   4-2S-8S 

Overseas  Private  Investaent  Corporation 
Overseas  Private  Investaent  Corporation.  R8S-4  tM  2-C-8S  838   A-2S-8S 

OEPA«T«NT  OF  ACRICULTURE 

Office  of  the  Secretary 
Office  of  the  Secretary R85-S  114  2-i-8S  114   4-2S-SS 

Oepartaental  Adalnlstratlon 
Oepartaental  Adalnlstration *8S-t  IM  2-6-8S  149   4-2S-8S 

Office  of  Covernaental  and  Public  Affairs 
Office  df  GovernKntal  and  Public 

Affairs R8S-7  tttf  2-6-85  497   4-25-8S 

Office  of  the  Inspector  Beneral 
Office  of  the  Inspector  General R85-8  41  2-4-85  41   4-25-85 

Office  of  the  Seneral  Counsel 
Office  of  the  General  Counsel R85-9  28  2-6-85  24   4-25-85 

Agricultural  Research  Service 
Agricultural  Research  Service R85-I0  1.313  2-6-85  1,313   4-25-85 

Buildings  and  facilities R85-11  16.950  2-6-85  16.950   4-25-85 

R85-12  20.950  2-6-85  20.950   4-25-85 

Cooperative  State  Research  Service 
Cooperative  State  Research  Service R85-13  151  2-6-85  151   4-25-85 

E (tens Ion  Service 
Extension  Service R85-M  Sit  2-6-85  310   4-25-85 

National  Agricultural  Library 
National  Agricultural  Library R85-15  11  2-6-85  It   4-2S-8S 

SUtlstlcal  Reporting  Service 
Salaries  and  eapenses R85-16  2M  2-6-85  206   4-25-85 

Econoilc  Research  Service 
Salaries  and  eapenses R8S-17  .132  2-6-85  132   4-25-85 

llorld  Agricultural  Outlook  Board 
World  Agricultural  Outlook  Board R85-18  32  2-6-85  32   4-25-85 

Foreign  Agricultural  Service 
Foreign  Agricultural  Service R85-19  424  2-6-85  424   4-25-85 

Office  of  International  Cooperation  and  Developaent  (" 

Salaries  and  eipenses R85-20  S2  2-6-85  52   4-25-85 

Scientific  activities  overseas  (special 

foreign  currency  prograa) R85-21  9  2-6-85  9   4-25-85 

Agricultural  Stabilization  and 
Conservation  Service 
Salaries  and  eipenses R85-22  IM  2-6-85         ,      100   4-25-85 

Dairy  IndCMlty  prograa R8S-23  M  2-6-85  88   4-25-SS 

Federal  Crop  Insurance  Corporation 
Adalnlstratlve  and  operating  eipenses...  R85-24  l.Mi  2-6-8S  1.9D6   4-25-85 

CoModtty  Credit  Corporation 
Conodlty  Credit  Corporation  fund R85-25  31  2-6-85  31   4-25-85 

Office  of  Rural  Developaent  Policy 
Salaries  and  eipenses R85-26  3C  2-6-85  36   4-25-85 

Rural  Electrification  Adalnlstration 
Salaries  and  eipenses ReS-27  2li  2-6-85  288   4-25-85 

•elaburseaent  to  the  Rural  Electrification 

and  Telephone  revolving  fund R85-28  215.964  2-6-85  215.964   4-25-85 

Purchase  of  Rural  Telephone  Bank 
capital  stock R85-29  30.000  2-6-85  30.000   4-25-85 
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AtUchwnt  A  -  Status  of  Rescissions  -  Fiscal  Year  198S 


As  of  August  1,  198S  AMMint 

Aaounts  In  Thousands  of  OoMars  Previously 

Rescission  Considered 

Agency /Bureau /Account           Nuaber  by  Congress 

Faraers  Hoiw  Adalnlstratlon 

Salaries  and  eipenses R8S-30  1.31S 

Soil  Conservation  Service 
Conservation  operations R8S-3I  S,I74 

River  basin  surveys  and  investigations..  R8S-32  23S 

Watershed  planning R8S-33  t33 

Watershed  and  flood  prevention 
operations R8S-34  918 

Sreat  plains  conservation  prograa R8S-3S  126 

Resource  conservation  and  developarnt...  R8S-3C  IM 

Aniaal  and  Plant  Health  Inspection  Service 
Salaries  and  eipenses R8S-37  I.4M 

Federal  train  Inspection  Service 
Salaries  and  eipenses R8S-38  M 

Agricultural  Marketing  Service 
Harketing  services R8S-39  150 

Office  of  Transportation 
Office  of  Transportation R8S-40  U 

Food  Safety  and  Inspection  Service 
Salaries  and  eipenses R8S-41  2.473 

Food  and  Nutrition  Service 
Food  staiv  adalnlstratlon R8S-42  684 

Food  staap  prograa R8S-43  8.762 

tluaan  Nutrition  Inforaatlon  Service 
Huaan  Nutrition  Inforaatlon  Service R8S-44  34 

Packers  and  Stockyards  Adalnlstratlon 
Packers  and  Stockyards  Adalnlstratlon...  R8S-4S  117 

Agricultural  Cooperative  Service 
Salaries  and  eipenses R8S-46  M 

Forest  Service 
Forest  research R85-47  M3 

State  and  private  forestry MS-4>  463 

National  forest  systea R8S-49  12.134 

Construction RSS-SO  1.922 

•   Land  acquisition RtS-Sl  6t 

DEPARTMENT  OF  CONNERCE 

Ceneral  Adalnlstratlon 

Salaries  and  eipenses R8S-S2  3.700 

R8S-S3  499 

Econoaic  Oevelopaent  Adalnlstratlon 
Salaries  and  eipenses R8S-S4  It! 

Econoaic  devclopaent  assistance 

prograas R8S-S$  24.000 

R8S-S6         179,000 

Iwrcau  of  the  Census 
Salaries  and  eipenses R8S-S7  Ml 

Periodic  censuses  and  prograas R8S-SS  m 

Econoaic  and  Statistical  Analysis 
Salaries  and  eipenses R85-S9  431 

International  Trade  Adalnlstratlon 

Operations  and  adalnlstratlon R8S-60  2.783 

R8S-60A  18,7S0 

Participation  in  United  States 
eipositions R8S-61  6 

Ninority  Business  Oevelopaent  Agency 
Minority  business  developaent R8S-62  30S 

United  States  Travel  and  Tourisa  Adalnlstratlon 
Salaries  (nd  eipenses R8S-63  4M 

R8S-63A  3.417 


Aaount 

Currently 

before 

Congress 


Date  of   Aaount    Aaount     Date    Congressional 
Message   Rescinded   Hade      Made      Action 
Available  Available 


2-6-85 

2-6-85 
2-6-OS 
2-6-6S 

2-6-85 
2-6-85 
2-6-85 

V6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 
2-6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 
2-6-8S 

2-6-85 
2-6-85 
2-6-85 


2-6-85 
2-6-85 


2-6-85 


2-6-85 
2-6-85 


2-6-85 
2-6-85 

2-6-8S 


2-6-85 
2-6-85 


2-6-85 
2-6-85 


2-6-85 
2-6-85 


1.315   «-25-K 


5.174 

4-25-8S 

235 

4-25-aS 

133 

4-2S-DS 

918 

4-25-8S 

126 

4-25-DS 

164 

4-25-OS 

1.464 

4-24-8S 

94 

4-25-H 

ISO 

4-2S-K 

18 

4-25-OS 

2.473 

4-2S-8S 

684 

4-25-05 

8.762 

4-25-K 

34 

4-25-85 

117 

4-25-85 

50 

4-25-85 

923 

4-25-85 

463 

4-25-85 

12.134 

4-25-85 

1,922 

4-25-85 

68 

4-25-85 

3.700 
499 


4-25-85 
4-25-85 


120   4-25-85 


24.000 
179,000 

4-25-85 
4-25-05 

241 

4-25-85 

791 

4-25-85 

433   4-25-85 


2.783 
18.750 

4-25-85 
4-25-85 

-   6 

4-25-85 

305 

4-25-85 

468 
3.417 

4-25-85 
4-25-85 
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Att«ctiaei<t  *  -  Stttin  of  Rescissions  •  Fiscal  Year  1985 


As  of  August  1.  1985  Awunt 

Amounts  in  Thousands  o'  Bcllars  Previously 

Rescission  Considered 

Agency/Bureau/Account  Nuaber  by  Congress 

National  Oceanic  and  Ataospheric  Adainistration 
Operations,  research,  and  facilities....  1)85-64  4,140 

R85-64A  100.200 

Fisheries  loan  fund R85-65  1,550 

Patent  and  Trademrli  Office 
Salaries  and  eipenses R85-66  1,472 

National  Bureau  of  Standards 

Scientific  and  technical  research  and 
services R85-6f  l,tl» 

National  Teleconwnications  and 
Infomtion  Adsinistration 
Salaries  and  eipcnses R85-6e  lU 

Public  telecoaaunications  facilities, 

planning  and  construction R85-69  it 

R85-69A  9,968 

DEPARThENI  OF  OCFENSt  •  CIVIL 

Corps  of  Engineers  -  Civil 
teneral  investigations R85-;0  2,000 

Construction,  general RS5-7I  4,000 

Operation  and  wintenance.  general R85-72  8,000 

General  expenses R85-73  1.200 

Flood  control,  Rississippi  River  and 
tributaries R85-74  1,000 

Revolving  fund R85-7$  3.900 

OEPARTKNT  OF  EDUCATION 

Office  of  Eleaentary  and  Secondary  Education 
Special  program R85-76  80,000 

Office  of  Bilingual  Education  and  Htnority 
Languages  Affairs 

(rants  to  schools  Mith  substantial 

nuiOers  of  iaaigrants R85-77  30,000 

Office  of  Postsecondary  Education 
Higher  education R85-78  59,750 

Oepartaental  Hanageaent 
Salaries  and  eipenses R85-79  4,189 

DEPARTMENT  Of  ENERGY 

Atoaic  Energy  Defense  Activities 
Atoaic  energy  defense  activities R8S-80  8,280 

Energy  Program 
General  science  and  research  activities.  R85-ei  3t 

Energy  supply,  research  and  development 

activities R85-82  2,876 

Uraniua  supply  and  enrichaent  activities  R85-83  968 

Fossil  energy  research  and  developaent..  R85-84  3,276 

R85-85  860 

Naval  petrolcua  and  oil  shale  reserves..  R85-86  Ml 

Energy  conservation R85-87  Ul 

Strategic  petroleua  reserve R85-88  IM 

Energy  Inforaatlon  Adainlstratlon R85-89  iM 

Eaergency  preparedness R8S-90  SI 

Econoaic  regulation R85-91  1S6 

Federal  Energy  Regulatory  Coaaission.. . .  R85-92  2M 

Alternate  fuels  production R8S-93  23 


Aaount 

Currently 

before 

Congress 


Date  of   Aaount    Aaount     Date    Congressional 
Nessage   Rescinded   Hade     Hade      Action 
Available  Available 


2-6-85 

2-6-85 

2-6-85 
2-6-85 

2-6-85 

2-6-85 


2-6-85 
2-6-85 


2-6-85 
2-6-85 
2-6-85 
2-6-85 

2-6-85 
2-6-85 


2-6-85 

2-6-85 
2-6-85 
2-6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 
2-6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 

2-6-85 


4.140  4-25-85 

100,200  4-25-85 

1,550  4-25-85 

1.472  4-25-85 

1.019  4-25-85 

183  4-25-S5 


32   4-25-85 

9,968   4-25-85 


2,000  4-25-85 

4.000  4-25-85 

8.000  4-25-BS 

1.200  4-25-85 

1. 000  4-25-85 

3.900  4-25-85 


80.000  4-24-85 

30,000  4-24-85 

59,750  4-24-85 

4,189  4-24-85 


8,280 

4-25-85 

38 

4-25-8S 

2,676 

4-25-8S 

968 

4-25-85 

3.276 
860 

4-25-85 
4-25-85 

181 

4-25-BS 

931 

4-25-BS 

156 

4-25-85 

•46 

4-25-85 

51 

4-25-85 

156 

4-25-B5 

204 

4-25-85 

23 

4-25-85 
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«tUch«ent  4  -  St*tus  of  Rescissions  -  Fiscal  Itar   IMS 


As  of  August  I.  t98S 
Aaounts  In  Thousitids  of  Dollars 

•         »escisiion 
Agency/Bureau/Accouot  Nuaber 

Po«er  Market ing  Adainlstratlon 
Operation  and  wtntenance.  Alaslia  Power 
AdKinistration R8S-94  '' 

Operation  and  aaintenance.  Southeastern 

Power  Administration R8S-9S 

'  R8S-243 

Operation  and  aaintenance.  Southwestern 
Power  Adainlstratlon R8S-9C 

Construction,  rehabilitation,  operation 
and  aaintenance.  Western  Area  Power 
Adainlstratlon R8S-97 

Oepartaental  Adainlstratlon 
Departaental  adainlstratlon R8S-98 

KPARTICNT  OF  HEALTH  AND  HUMAN  SERVICES 

Food  and  Drug  Adainlstratlon 
Salaries  and  eipenses R8S-99 

Health  Resources  and  Services  Adainlstratlon 
Health  resources  and  services R8S-100 

Indian  health R8S-10I 

Centers  for  Disease  Control 
Disease  control R8S-102 

National  Institutes  of  Health 
National  Cancer  Institute R8S-103 

National  Heart.  Lung  and  Blood  Institute  R8S-104 

National  Institute  of  Dental  Research...  RBS-IOS 

National  Institute  of  Arthritis,  Diabetes, 
and  Digestive  and  Kidney  Diseases R8S-I06 

National  Institute  of  Neurological  and 
CoMunlcativc  Disorders R8S-I07 

National  Institute  of  Allergy  and 

Infectious  Diseases RIS-IOB 

National  Institute  of  Scocral  Nedlcal'"* 

Sciences R8S-tO« 

National  Institute  of  Child  Welfare  and 
HuMan  Oevelopaent RSS-UO 

National  Eye  Institute »«5-m 

National  Institute  of  Envlronaental  Health 
St**"*:** R85-1U 

National  Institute  on  Aging R8S-113 

Research  resources R<$-U4 

John  E.  Fogarty  International  Center R8S-11S 

National  Library  of  Nedlcine R8S-11C 

Office  of  the  Director RBS-UJ 

AIcolwl.  Drug  Abuse,  and  Mental  Health 
Adainlstratlon 
Alcohol,  drug  abuse,  and  aental  health..  RBS-llS 

Office  of  Assistant  Secretary  for  Health 
Public  health  service  aanageaent R8S-119 

Health  Care  Financing  Adainlstratlon 
Prograa  aanageaent RtS-120 

Nuaan  Oevelopaent  Services 
Huaan  developaent  services R8S-I2I 

Faaily  social  services R8S-122 

Coawnlty  services  block  grant R8$-123 

Departaental  Nanageaent 
Seneral  departaental  aanageaent R8S-t24 

Office  of  the  Inspector  General R8S-12S 


Aaount 

Previously 

Considered 

by  Congress 


Aaount 
Currently        Date  of 
before         Message 
Congress 


19 


IS 
23.402 


2U 

m 

2.194 

2.2«3 
Itl 

2,2«1 


2-6-8S 


2-6-85 
S-16-8S 


2-6-85 

2-6-85 
t-t-»i 

2-6-85 

2-6-85 
2-6-8S 

2-6-85 


4,362 

2-6-85 

1. 401 

2-6-85 

166 

2-6-85 

1,171 

2-6-85 

462 

2-6-85 

428 

2-6-85 

211 

2-6-85 

309 

2-6-85 

173 

2-6-85 

S42 

2-6-85 

m 

2-6-85 

2S0 

2-6-85 

241 

2-6-8S 

354 

2-6-es 

182 

2-6-85 

3.972 

2-6-85 

493 

2-<-(S 

I.S40 

2-6-85 

1,334 

2-6-85 

396 

2-6-85 

34 

2-6-85 

1,246 

2-6-85 

49« 

2-6-85 

Aaount  •■ount  Date  Congressional 

Rescinded        Made  Made  Action 

Available    Available 


29       4-2S-8S 


IS       4-?5-85 
23,402       7-19-85 


243       4-25-8S 

432       4-25-8S 
2.7M      4-2S-tS 

2.194      4-2S-H 

2,263       4-25-8S 
161       4-25-aS 

2.261       4-25-8S 

4,362       4-25-8S 

1,401       4-25-SS 

166      4-25-8$ 

1,171       4-25-8$ 

462       4-25-8S 

428      4-25-8S 
211      4-2$-M 

309      4-2S-8S 

173      4-25-8S 

542      4-25-8$ 
196      4-25-8S 

250  4-25-8S 

241  4-25-8$ 

3S4  4-25-8$ 

1(2  4-25-SS 

3.972  4-25-8S 

493  4-25-8S 

1,540  4-25-85 

I ,334  4-2S-SS 

396  4-2S-8S 

34  4-25-SS 

1,246  4-25-8$ 

496  4-25-85 
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AtuclMwnt  A  -  Status  of  ••setts torn  -  Fiscal  Tear  I9K 


As  of  August  1.  W85                                                 hmoant  AwwMt 

A«Bunts   Ut  Thausands  of  Dollars  Pre»)ei«))f  Corrcntly 

l«sc 1 ss  ton  Cons  idered  be  for* 

Agency/Bw-eau/Account                         mmber  bjr  Congress  Congreu 

OEMRTICtlT  OF  NOUSINS  AND  URBAN  OEVELOPfCNT 

Public  and  Indian  Housing  Prograas 
Pdyaents  for  o{>er«tion  of  Iok 

Incow  housing  projKts RB&-l?i  ZS].i3t 

Itanageaent  and  Adainistratton 

Salaries  and  eipenses P8S-12'  6.919 

KPA8TICNT  Of  INTEIilO* 

Bureau  of  Land  Nanageaent 
Nanageaent  of  lands  and  resources R8&-128  S.HB 

Oregon  and  Caltfornta  grant  lands R8S-129  879 

Morktng  capital  fund I8S-I30  2,9SI 

Nlnerals  ttanageaent  Service 
ntnerals  and  royalty  aanagenent R8$-I3I  1.764 

Office  of  Surface  tttntng  Reclaaatton 
and  Enforceoent 
Regulation  and  technology R8S-132  S4« 

Abandoned  aine  redaaitton  fund RSS-U3  333 

8S$-I33A  2.908 

Bureau  of  Reclaaatlon 
Construction  prograa. atS-134  2.S7I 

ficneral  Investigations RB5-135  209 

Operation  and  aalntenance MS-ISB  I.S40 

General  adalntstrattve  eipenses R8S-137  1.468 

teologlcal  Survey 
Surveys.  Investigations  and  research R8S-I38  4.S19 

Bureau  of  Nines 
nines  and  atnerals R86-139  I.3SS 

United  States  Fish  and  Utidltfe  Service 

Resource  aanageaent R8S-140  3,869 

Construction R85-14I  40 

National  Park  Service 
Operation  of  the  national  parte  systea...  R8&-142  B.S9B 

National  recreation  and  preservation R8S-143  94 

£«nstntct1on RBS-144  J»7 

Land  acquisition  and  state 

assistance 885-14S  52 

R8S-I46  30.000 

Bureau  of  Indian  Affairs 
Operation  of  Indian  prograas RBS-147  S,S70 

Office  of  Territorial  Affairs 
Adalnlstratlon  of  terrltoriet RBS-lAB  107 

OCPARTNENT  OF  JUSTICE 

Beneral  Adalnlstratlon 
Salaries  and  expenses R8S-149  166 

Horklng  capital  fund RBS-ISO  3.000 

legal  Activities 

Salaries  and  eipenses.  General  Legal 
Activities R8S-1S1  470 

Salaries  and  eipenses.  Antitrust 
Division R8S-1S2  65 

Salaries  and  eipenses.  United  States 
Attorneys  and  Narshals M5-153  889 

Fees  and  eipenses  of  uttnesses R8S-1S4  309 

Salaries  and  eipenses.  Coaaunlty  Relations 

Service R85-I5S  43 

Federal  Bureau  of  Investigation 
Salaries  and  eipenses 885-156  3.505 


Date  of        Aaount  Aaount  Date  Congressional 

Hessage      Rescinded        Nadc  Hade  Action 

Available    Available 


2-6-85 
2-6-85 


2-6-85 
2-6-85 
2-6-85 

2-6-85 

2-6-85 

2-6-85 
2-6-85 

2-«-t5 
2-6-85 

2-6-85 
2-6-85 

2-6-85 

2-6-85 


2-6-85 
2-6-85 


2-6-85 
2-6-85 

2-6-85 


2-6-85 
2-6-85 


2-6-85 
2-6-85 

2-6-85 
2-6-85 

2-6-85 

2-6-85 

2-6-85 
2-6-85 

2-6-85 

2-6-85 


253.138       4-25-85 
6.919       4-25-85 


$.778  4-25-85 

679  4-25-85 

2.951  4-25-85 

1.764  4-25-85 

546  4-2S-B5 


333 
2.900 

4-25-85 
4-25-85 

2.571 

4-25-85 

209 

4-25-85 

1.540 

4-25-BS 

t.4«B 

4-2S-M 

4.519 . 

4-25-8$ 

1.355 

4-2S-B5 

3.869 
40 

4-25-8S 
4-25-85 

8.598 

4-25-85 

94 

4-25-t5 

397 

4-25-85 

52 
30.000 

4-25-85 
4-25-85 

5.570 

4-25-85 

107 

4-25-85 

166  4-25-85 

3.000  4-2S-8$ 

470  4-25-e» 

65  4-2S-8S 

889  4-25-85 

309  4-25-85 

43  4-25-85 

3,505  4-25-85 
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soun 


AtUchamt  k  -   SUtut  9f  RttcUilons  ^  fltMl  Uv   1»85 


21< 
1,703 

11.447 
244 .2« 


1.678 


As  Of  August  1,  198$ 
Aaounts  iM  ThoHSMids  of  OoDars 

Aesclsslo 
Agcncy/lvrMtt/Account  Nualwr 

Drug  EnforcMent  AdalnUtratlon 
SaUrfas  and  aipenscs MS-IS; 

iMlgratlon  and  Naturatliatloit  Strvlcc 
Salaries  and  cipenses MS-IS* 

Federal  Prison  Systea 
Salaries  and  capenses R8S-1S9 

National  Institute  of  Corrections R8S-IH 

lulldlngs  and  fKllltles KBS-UI 

Office  of  Justice  Prograas 
Justice  assistance R8S-li2 

OEPARTICNr  OF  LABOR 

Eaplojraent  and  Training  Adalnlstratton 

Prograa  adalnlstratton R8S-163 

R8S-163A 

Training  and  eaployaent  services R8S-1M 

R8S-164A 

Labor-Hanageaent  Services  Adalnlstratlon 
Salaries  and  eapenses R8S-16S 

Eaployaent  Standards  Adalnlstratlon 

Salaries  and  expenses R8$-167 

R8S-167A 

Occupational  Safety  and  Health  Adalnlstratlon 
Salaries  and  eipenses R8S-168 

Nine  Safety  and  Health  Adalnlstratlon 
Salaries  and  eipenses R8S-U9 

Bureau  of  Labor  Statistics 

Salaries  and  eipenses R86-170 

R8S-170A 

Oepartaental  Nanageaent 
Salaries  and  eipenses R8S-t7l 

Inspector  tcneral  salaries  and  eipenses.  RB$-172 

Special  foreign  currency  prograa R8S-173 

OEPARTKNT  Of  STATE 

Adalnlstratlon  of  Foreign  Affairs 
Salaries  and  eipenses R8S-174 

OEPARTICRT  OF  TRANSPORTATION 

Federal  HIghMay  Adalnlstratlon 
Notor  carrier  safety RSS-17S 

National  Highway  Traffic  Safety  Adalnlstratlon 
operations  and  research R8S-176 

Trust  fund  share  of  operations  and 
research R85-1 77 

HIghtMy  traffic  safety  grants RBS-17* 

Federal  Railroad  Adalnlstratlon 
Office  of  the  Adalnlstrator RBS-179 

Railroad  research  and  developaent R8S-1B0 

Rail  service  assistance R8S-1B1 

Railroad  safety R8S-182 

Northeast  corridor  laproveaent  prograa..  R8S-I83 

Urban  Nass  Transportation  Adalnlstratlon 
Urban  aass  transportation  fund, 
adalnlstratlve  eapenses R8S-I84 

Federal  Aviation  Adalnlstratlon 
Operations R8S-18S 

Headquarters  adalnlstratlon R8S-i8( 

Operation  and  aaintenance.  Washington 
aetropolttan  airports R8S-187 


Previously   Currently   Date  of   Aaount    Aaount     OaU    CdoorcsstOMl 
Considered     before    Message   Rescinded   Hade     Hade      Actloa 
by  Congress    Congress  Available  Available 


•7C 

2-»-8S 

Ml 

2-«-SS 

4SI 

2-(-SS 

M4 

2-«-8S 

13 

2-6-8S 

2.031 

t-i-n 

2,432 


2CS 

18.888 
l.OCS 

17 


2-B-8S 
2-8-85 

2-8-8S 
2-e-8S 


2-6-8S 


1,63S 

cot 

2-6-8S 
2-8-85 

l.«»4 

2-8-85 

I, in 

2-8-8$ 

Hi 

$.000 

2-8-85 
2-6-8$ 

728 

2-6-85 

3.7M 

2-6-85 

n 

2-6-t5 

2-6-8S 


IM 

2-6-85 

7C7 

2-6-85 

401 

2-6-85 

ZM 

2-6-85 

IM 

2-6-85 

m 

2-6-85 

N 

2-6-85 

IM 

2-6-85 

2M 

2-6-85 

2-6-85 

2-6-85 
2-6-85 

2-6-85 


876  4-25-BS 

»47  4-2$-8S 

451  4-2S-M 

894  4-2S-S5 

13  4-2S-B5 

2.031  4-2S-8S 


21* 
1.703 

11.447 
244.291 


4-2$-«S 
4-2$-*S 

4-24-8S 


1.678   4-25-85 


1.63S 
600 

4-24-8S 
4-24-85 

1.694 

4-24-85 

1.776 

4-24-85 

765 
5,000 

4-25-85 
4-25-85 

728 

4-24-85 

3.7*6 

4-24-85 

20 

4-24-85 

2.432  4-25-85 

164  4-2$-*S 

767  4-2S-8$ 

408  4-25-8S 

250  4-25-85 

100  4-25-85 

170  4-25-85 

90  4-25-85 

140  4-25-85 

200  '>-25-85 

265  4-25-85 

18.888  4-25-85 

1 .065  4-25-BS 

17  4-25-85 
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Attichwnt  A  •  SUtus  of  Rcsctsslons  •  Ftscal  Tt«r  19SS 


As  of  August  1,  IMS 
Anounts  tn  Thousands  of  Dollars 

Agency/lureau/Account 


Aaount  Aaotint 

Previously  Currently 

Rescission   Considered  before 

kunber    by  Congress  Congress 


Date  of    Aaount    Amunt     Date    Congressional 
Message   Rescinded   Hade     Hade      Action 
Available  Available 


Facilities  and  equipaent  (Airport  and 
aimay  trust  fund) RBS-ISS 

Coast  Guard 
Operating  eipenses R8S-189 

Acquisition,  construction  and 

iaproveaents R8S-190 

Reserve  training R8S-I11 

Research,  developaent.  test,  and 
evaluation R8S-I92 

Naritiae  Adainistratlon 
Operations  and  training R8&-193 

Office  of  the  Inspector  General 
Salaries  and  eipenses R8&-194 

Office  of  the  Secretary 
Salaries  and  eipenses R8S-t9S 

Transportation  planning,  research  and 
developwnt R8S-19* 


OEPARTICNT  Of  THE  TREASURf 

Office  of  the  Secretary 
Salaries  and  eipenses.. 


Office  of  Revenue  Sharing 
Salaries  and  eipenses... 


Federal  Law  Enforceaent  Training  Center 
Salaries  and  eipenses 


Financial  Nanageaent  Service 
Salaries  and  eipenses 


iureau  of  Alcohol,  Tobacco  and  Firearas 
Salaries  and  eipenses 


United  States  Custoas  Service 
Salaries  and  eipenses 


Rureau  of  the  Hint 
Salaries  and  eipenses. 


Bureau  of  the  Public  Debt 
Adalnistering  the  public  debt. 

Internal  Revenue  Service 
Salaries  and  eipenses 


Processing  tai  returns  and  eiecutive 
direction 


Eiaalnations  and  appeals. 


Investigation,  collection,  and  taipayer 
serv  ice 

United  States  Secret  Service 
Salaries  and  eipenses 


ENVIRONKNTAL  PROTECTION  ASENCY 

Salaries  and  eipenses R8S-210 

Research  and  developaent R8S-2U 

Abateaent.  control,  and  coapliance R8S-2I2 

CEMERAL  SERVICES  AOttlNISTRATIOH 

Real  Property  Activities 
Federal  buildings  fund R8S-213 

Personal  Property  Activities 
Operating  eipenses Res-2M 

General  supply  fund R8S-2iS 

Office  of  Inforaation  Resources  Nanageaent 
Operating  eipenses R85-21( 

Consuaer  Inforaation  center  fund R8S-217 


10,000 
M,72« 

SM 

441 

13S 
888 

300 

43S 

M 


R8S-I97 

K9 

R8S-I98 

90 

R8S-199 

75 

R85-20O 

972 

R8S-201 

397 

R8S-202 

1,223 

R8S-203 

U 

R8S-204 

52 

R85-205 

IM 

R8S-206 

m 

R85-207 

i.sas 

R8S-208 

1,633 

R8S-209 

1.4(5 

1,863 
4.125 
7.413 


3,204 

300 
30,848 

45 

63 


6-8S 

-6-85 

-6-85 
6-85 

-4-85 

-«-85 

-6-85 

-6-85 

•6-85 

-6-85 

-6-85 

-6-85 

-6-85 

6-85 

6-85 

-6-85 

6-85 

-6-85 

-6-85 
-6-85 

-6-85 

6-85 

-6-85 

6-85 

-6-85 

-6-85 

-6-85 
-6-85 

-6-85 
-6-85 


10,000  4-25-85 

14.724  4-25-85 

500  4-25-85 

441  4-25-SS 

135  4-25-85 

888  4-25-85 

300  4-25-85 

435  4-25-85 

65  4-25-85 


969 

4-25-85 

90 

4-25-85 

75 

4-25-85 

972 

4-25-85 

397 

4-25-85 

1.223 

4-25-85 

87 

4-25-85 

52 

4-25-85 

198 

4-25-85 

781 

4-25-85 

1,588 

4-25-85 

1.633 

4-25-85 

1.465 

4-25-85 

1,863  4-26-85 
4.125  4-26-85 
7,413   4-26-85 


3.204  4-25-85 

300  4-25-85 

30,848  4-25-85 

45  4-25-85 

63  4-2S-85 
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\  — ^ — — _ ^_^ _^_ ^^ 

*s  of  August  1.  1985  lununt  Amount 
A«,„«t,  In  Thousands  Of  OoIUr,                                      Prey.ousl,        Current.,        0.t.  of        A-„„t  A««nt  0,t.  Congresslon.. 
AiiMc./lur.M./«rrn...>  ..22!!'*"      Considered            before          Nesstge      Rescinded        lUde             Made  Action 
A»«K)^re«i/Aceo««t  Nueiber        by  Congress          Congress                                               Ay.11.ble    Av.11.ble 

Feder.l  tclecomunlctlons  fund., MS-218  41S  2-6-8S  4is      <-2S-85 

Auto«t1c  d.t.  processing  fund.. R85-2H  !«  ^-s-gj  ,,5      t.t^.^ 

Feder.1  Propertjr  Resources  Activities 

Operating  expenses 1,85-220  207  2-6-8S  207       .-2S-85 

Eipenses.  dispos.l  of  surplus  re.l  .nd 
rel.ted  person.1  property R85.221  l.MJ  j.j.jj  , „^      ^.^.g, 

(ener.l  Activities 
Sener.l  Mnagewnt  .nd  .dalnlstr.tlon, 
s.1.r1es  tnd  e«penses R85-222  403  2-6-85  403      4-25-85 

Office  of  the  Inspector  fiener.l R85-223  K  2-6-85  35  4-2S-0S 

AI1o»«.nces  .nd  sl.ff  for  forner 

'''■""^"'» "SS-??*  I»  2-6-85  I,  4-25-85 

Morking  cplt.J  fund R85-225  •  j-j-gs  ,  <.2s.g5 

•UTIONAL  AERONAUTICS  AND  SPACE  AONINISTRATION 

Rese.rch  «H^  progrMi  ..n.ge-ent R85-226  4.000  2-6-85  4.000      4-25-85 

OFFICE  OF  PCRSONNEL  NAKAGEICMT 

S.l.r1.s  .nd  expenses (,85-221  l.Ul  2-6-85  1. 161       4-25-85 

SHALL  BUSINESS  AOmNISTRAItON 

S.l.r1e»«^.,penses..... R85-228  3.781  2-6-85  3.781       4-25-85 

VETERANS  AONINISTRATION 

"•*""'  "•■• "S-22'  10.261  2-6-85  10.261       4-25-85 

Nedlc.1  .nd  prosthetic  reseerch R85-230  323  2-6-85  323      4-25.05 

Nedic.1  .dalnlstr.tlon  .nd  aiscenaneous 

oper.tlng  expenses Rg5-23l  2. 109  2-6-85  2.109       4-25-85 

Sener.l  oper.ting  expenses R85-232  4.334  2-6-85  4334       4-25-8S 

Construction.  -Inor  projects R85-23J  '377  2-6-85  377      4-25^5 

OTHER  INOEKNOENT  AGENCIES 
ACTION 

Operating  expenses R85-234  1.139  2-6-85  1.139      4-24-85 

Corporation  for  Public  Broadcasting 

Public  broadcasting  fund R8S-244  14,000  5-16-85  14.000       7-19-85 

Federal  Eaergency  Hanagewnt  Agency 
Salaries  and  expenses R85-235  780  2-6-85  786      4-25-85 

Eaergency  atnageaent  planning  and 

•"'**•"" •'»5-236  1.287  2-6-85  1.287      4-25-85 

K.t1ona1  Archives  and  Records  Adalnlstratlon 
Operating  expenses R85-237  IM  2-6-85  1&6   4-25-85 

Rational  Labor  Relations  Board 

S.1.r1es  and  expenses R85-238  1.070  2-6-85  1,070   4-24-85 

N.tlon.)  Science  Foundation 

Research  and  related  activities R85-239  2.002  2-6-85  2.002   4-25-85 

Nuclear  Regulatory  Coailsslan 

Salaries  and  expenses R85-240  4.329  2-6-85  4.329   4-25-85 

Tennessee  Valley  Authority 

Tennessee  Valley  Authority  fund 885-241  1.538  2-6-85  1.538   4-25-85 

United  States  laforwtlon  Agency 

Salaries  and  expenses R85-242  433  2-6-85  433   4-25-85 

Subtotal,  rescissions I.843.3I; r        |.g<i.ji5         

!f2l!in  !*?"^'i*l?"  P^0P0*«1»  transaltted  with  the  FY  1986  Budget  were  released 

.rr^u!!:!!!,  Jk**'""  •'?!'■•"»"  "^  ">•  «  "•y  "«»  on  rescissions  under  the  lapoundment  Control 

Act.  However,  the  proposals  continue  to  be  subject  to  Congressional  action. 
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AtUchiwnt  B  -  Status  of  Deferrals  -  Fiscal  Year  I9M 

As  of  August  1,  19as  Aaowit  Aaount  Congres-  Aaount 

AaoMDts  In  Thousands  of  Dollars  Transaitted  Transatt'ted  CuMilatlve  slonally  Congres-  Deferred 

Deferral    Original      Subsequent  Date  of      OHB/Agency  Required      sional  CuaulatWe        as  of 

Agency/Burcau/Account  Nuatier      Request  Change  Message       Releases  Releases      Action  Adjustatnts      t-l-8S 

FUNDS  APPROPRIATED  TO  THE  PRESIDENT 

Appalachian  Regional  De»e)opaent  Prograas 
Appalachian  regional  developwnt  program..  DOS-l  10,000  lO-l-M  10,000 

International  Security  Assistance 
Foreign  ailltary  sales  credit 085-24        4,939,S00  11-29-84        4,929.MK)  10,000 

Econoaic  support  fund 08S-2  280,S00  10-1-84 

085-2A  3,826.000     11-29-84 

085-28  73.233        1-4-85        3.874.233  .      305.500 

Nllltary  assistance 085-3  18.500  10-1-84 

085-3A  782,770     11-29-84  778.950  22,320 

International  ailltary  education  and 
'■"•'"'"0 085-25  55,521  11-29-84  55.521  • 

Peacekeeping  operations 085-38  7,000  1-4-85  7,000  I 

Agency  for  International  Oevelopawnt 
International  disaster  assistance 085-73  110.000  t-20-85  43,000  67.000 

Operating  eipenses.  Agency  for 

International  Developaent 085-74  1.300  6-20-85  1,300 

African  Developaent  Foundation 
African  Developaent  Foundation 085-40  2,287  2-6-85  2,217 

OEPARTICNT  OF  AOHCULTURE 

Forest  Service 

TIaber  salvage  sales 085-4  9,704  10-1-84 

0«5-«*  J.471         3-1-85  5,000  S.MO  13.175 

Eipenses.  brush  disposal 085-5  55,850  10-1-84 

D85-5A  22,063        3-1-85  77,913 

Foreign  Assistance  Prograas 
Eipenses,  Public  Lau  480,  Foreign 
Assistance  Prograas,  Agriculture 085-72  167.200  6-20-85  SO'.OOO  117.200 

Soli  Conservation  Service 
Watershed  and  flood  prevention 
operations 085-59  8.365  3-1-85  8,365 

OEPARTCIfT  OF  COMCRCE 

Patent  and  Tradeaark  Office 
Salaries  and  eipenses D8S-4I  15,993  2-6-85  15,993 

OEPARTICNT  OF  OEFERSE  •  RILITART 

Nllltary  Construction 

Nllltary  construction,  all  services 085-6  300.008  M-1-84 

l>«5-»*  906,322    11-29-84  916,886  82.978  372.422 

Faallv  Nouslng 
Faally  housing,  all  services 085-26  230, 7m>  11-29-84  218,990  11,800 

DEPARTKNT  OF  DEFENSE  -  CI¥IL 

HItdlife  Conservation,  Nllltary  Reservations 

Hlldllfe  conservation 085-7  1,12)  10-1-84 

«»5-«  64        1-4-85  190  13|  1,137 

OEPMTICNT  OF  ENERCT 

Energy  Prograas 
Energy  supply  research  and  developaent 085-70  15,000  S-16-8S  15,000 

Uranlua  Supply  and  Enrlchacttt  Activities...  085-65  90,000  3-22-85  90.000 

Fossil  energy  research  and  developaent 085-27  4.871  11-29-84 

0K-2Jk  43,525         2-6-85  13,696  34,700 

Fossil  energy  construction 085-28  2.165  11-29-84 

085-28A  2,973         2-6-85  5,137 
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AttcclMent  I  •  SUtut  of  teftrrilt  -  F<sc«l  Te«^  IMS 

At  of  August  1.  198S  Mount  Aaount  Congret-  Motnt 

*»ountt  \n  Thousamts  of  Dollars  Transaltted  Transmitted  Cuaulattv*  tlonally  Congrcs-  Deferred 

Deferral    Original      Subsequent  Date  of      WW/Agency  Required      slonal  CuMilatlve       as  of 

Agcncy/lureau/Account  NtMber      Request  Change  Nessage       Releases  Releases      Action  Adjustwnts     l-l-tS 

Naval  petroleua  and  oil  shale  reserves 08S-29  23  ll-2«-a4 

08S-29A  1SS.M4        2-6-aS 

D85-29R  I       J-22-85  ISS.tM 

Energy  conservation D8S-J0  3,3»8  11-29-84 

08i-30A  2.374      3-22-85 

08S-30«  SS2      i-20-8S  6.324 

Strategic  petroleua  reserve D8S-31        401  11-29-84 

08S-31A  2J0.337        2-6-8S  270.738 

SM  petroleua  account 08S-42  827,028  2-«-8S  827.028 

Energy  security  reserve  and  alternative 

production 085-32  852  11-29-84 

085-32A  297   2-«-85 

085-328  89      3-22-85  1.238 

Power  Narketing  Adalnlstratlon 
Southeastern  Power  Adalnlstratlon. 

Operation  and  Mlntenance 085-16      12.467  10-31-84 

0«5-16«  3.494    2-6-85       1.216  1«.7«S 

Southwestern  Power  Adalnlstratlon, 

Operation  and  aalntenance 085-17  7,260  10-31-84 

085-17A  1.514         2-6-85  8.774 

Hestern  Area  Power  Adalnlstratlon, 
Construction,  rehabilitation,  operation 

and  aalntenance 085-18  3,000  10-31-84 

D85-18A  27.300         2-6-85 

085-188  2.000       5-16-85  32.300 

Oepartnental  Adalnlstratlon 
Oepartaental  administration 085-43  8,501  2-6-85  __  8.501 

OEPARTKMT  Of  HEALTH  AND  HUMAN  SERVICES 

Office  of  Assistant  Secretary  for  Health 
Scientific  activities  overseas 

(special  foreign  currency  prograa) 085-8        424  10-1-84 

085-8A  590         1-4-85  1.013 

Health  Care  Financing  Adalnlstratlon 
Prograa  atnageaent 085-66      4,271  3-22-85  4  271 

Social  Security  Adalnlstratlon 
Llaitatlon  on  adalnlstratlve  eipenses 

(construction) 085-9      15.488  10-1-84 

085-9A  224    3-1-85  IS. 712 

Llaitatlon  on  adalnlstratlve  eipenses 
(Inforaatlon  technology  systeas) 085-44      81.926  2-6-85  81.926 

Llaitatlon  on  adalnlstratlve  eipenses 085-67       9,176  3-22-85  9  176 

OEPARIKHT  OF  THE  INTERIOR 

Oureau  of  Land  Nanageaent 
Payaents  for  proceeds,  sale  of  water. 
HIneral  Leasing  Act  of  1920.  sec.  40  (d)..  085-10        49  10-1-84  «g 

National  Park  Service 
Construction  (trust  fund) 085-45      38,172  2-6-85      38.172  t 

Land  Acquisition 085-68       3,356  3-22-85  3,j5t 

Bureau  of  Indian  Affairs  -     ~ 

Construction 085-33       8.918  11-29-84        893  8.02S 

OEPARTKNT  OF  JUSTICE 

General  Adalnlstratlon 
Salaries  and  eipenses 085-46      3.890  2-6-85  3.190 

Legal  Activities 
Support  of  On 1 ted  States  prisoners 085-47      5.319  2-6-85  S.319 

Federal  Prison  Systca 
Buildings  and  facilities 085-19      44.534  10-31-84  44.-534 

Office  of  Justice  Prograas 
Justice  assistance 085-60      13,026  3-1-85  13.026 
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Attachamt  B  -  Status  of  Deferrals  -  Fiscal  Year  IMS 


As  of  August  1,  1985  kmnmt  Aaount 

Aaounts  In  ThMsands  of  Dollars  Transmitted  Transaltted  Cumlatlve 

Deferral     Original       Subsequent  Date  of      0M8/AgenC)p 

Agency/lureau/Account  Nui*er      Request  Ctiangt  Nessagt        Releases 

OEPUTICNT  OF  LABOR 

Eaploraeflt  and  Training  Adalnlstratlon 
Progra*  adalnlstratlon 085-61  162  3-1-B5 

State  uneaployaent  Insurance  and  eaployaent 

service  operations 085-34  3.767                           U-29-84 

085-34A  3-1-85 

085-62  37,000                                3-1-85 

Uneaployaent  trust  fund  (veterans 
ei^loyiaent  and  training) 085-63        11»  3-1-85 

Pension  Benefit  Suaranty  Corporation 
Pension  Benefit  Guaranty  Corporation 085-64         228  3-1-85 

Bureau  of  Labor  Statistics  1) 
Salaries  and  eipenses 085-35      5.000  U-29-84      5.000 

OEPARTKNT  SF  STATE 

Other 
United  States  emergency  refugee  and 

■igratlon  assistance  fund D85-20      32.928  10-31-84 

085-20A  153    1-4-85      34.999 


Congres- 
sional ly  Congres- 
Requlrad  sional 
Releases  Action 


Deferred 
Cuaulative   as  of 
AdjMtMAts   l-l-DS 


162 


3.767 
37.000 


119 
228 


20.000 


18.081 


OEPARTICNT  OF  TRANSPORTATION 

Federal  HigNMy  Adalnlstratlon 
LlaUatlon  on  general  operating  e»penses...  085-48      2,155 

Federal  Railroad  Adalnlstratlon 
Rail  service  assistance 085-49 

Northeast  corridor  laproveaent  prograa 085-50 

Railroad  rehabilitation  and  laproveaent 
financing  funds 085-51 

Urban  Nass  Transportation  Adalnlstratlon 
Research,  training  and  huaan  resources R85-52 

Federal  Aviation  Adalnlstratlon 
Construction,  aetropolltan  Washington 
airports 085-53 

Facilities  and  equlpacnt  (airport  and 

alraay  trust) 085-11 

D8S-I1A 
D8S-I1B 

Narltlae  Adalnlstratlon 
Operations  and  training P85-54       8,500 

Office  of  the  Secretary 
Salaries  and  eipenses 085-55        800 

Payatftts  to  air  carrltrs 085-69     14.741 

OEPARTNENT  OF  THE   TREASURY 

Office  of  Revenue  Sharing 
Local  governaent  fiscal  assistance 

trust  fund 085-12  55.400 

D85-13  19.900 

GENERAL  SERVICES  ADMINISTRATION 

Federal  Property  Resources  Activities 
National  defense  stockpile  transaction  fund  2)  170.000 

OTHER  INDEPENDENT  AGENCIES 

Board  for  International  Broadcasting 
Grants  and  eipenses 085-21  4,408 

National  Archives  and  Records  Service 
Operating  eipenses 085-36  4,700 


2-6-85 


413 

2-6-85 

30,000 

2-6-85 

7,200 

2-6-85 

25.206 

2-6-85 

910 

2-6-85 

537.205 

652 
93 

.957 
."I 

10-1-84 
1-4-85 
2-6-85 

2-6-85 

2-6-85 
3-22-85 


10-1-84 
10-1-84 


6-24-85 

t 0-1 -84 
11-29-84 


163.000 


2,155 

413 
30.000 

7.200 
25.206 

910 

163,000      1,283,894 

8,500 

800 
14.741 


32,561 
14.439 


31,395 
33 


4,408 


54,234 
5.494 


170,000 
4,700 
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«tt»ch»ent  8  -  Status  of  Deferrals  -  Ftscel  Veer  I98S 


»s  of  August  1.  1985                                                Anount             Aaount  Conqres-                                                    Anunt 

AMunts  4n  Thousends  Of  Doners                              Trans-Uted  Trans-ltted                     Cu«ulat1»e  slonaU,  Congres-                           Deferred 

Deferral     Original      Subsequent  Date  of      ONB/Agency  Required      sfonal  CuMi)at«ve        as  of 

Agency/Bureau/Account                         Nuaber      Request           Change  Message       Releases  Releases      Action  Adjustwnts      8-1-85 

National  Science  Foundation 
Science  and  engineering  education 
activities D8S-56      31.450  J-6-85  jl,«S« 

Panaw  Canal  Caaalsslon 
Operating  eipenses 085-37      6.346  11-29-84      «,346  « 

Pennsylvania  Avenue  Developnent  Corporation 
Land  acquisition  and  developaent  fund 085-14      14,300  10-1-84       5,000  9  )M 

Railroad  Retlreaent  Board 
Nlluaukee  railroad  restructuring. 

adatnlstratlon 085-15        108  10-1-84 

085-lSA  ;    2-6-85  US 

Llaltatlon  on  adalnlstratlon 08S-S7      3.098  2-6-85  j  098 

Lialtatlon  on  Railroad  Uneaployaent 
Insurance  Adalnlstratlon  fund 085-58        502  2-6-85  ft} 

Tennessee  Valley  Authority 
Tennessee  Valley  Authority  fund 085-71      9,000  5-16-85  9,000 

(1.  S.  Inforaatlon  Agency 
Salaries  and  eipenses 085-22      2.433  10-31-84  2,433 

Acquisition  and  construction  of  radio  . 

facilities 085-75      16.005  7-30-85  16.005 

Salaries  and  eipenses,  special  foreign 

currency  prograa 085-23  852  10-31-84 

08S-23A  1,617       6-20-85  ?.4«9 

U.S.  Institute  of  Peace 
U.S.  Institute  of  Peace 085-39  4,000  1-4-85  4,000 

TOTAL.  OEfERRALS 8.465.994       6.873.302  11.199,000  0  302,541       4,442,837 

Motes:  All  of  the  above  aaounts  represent  budget  authority  eicept  the  local  Government  Fiscal  Assistance  iruit  Fund  (085-13)  of  outlays  only. 

'  JuS.^2^fii!    \^"    '*"i?'*'rjJc"?  *'•'■'■•'  ?^  ""-O  "llllon  MS  transaltted  to  Congress  by  the  Caiwtroller  General  on 
June  24.  1985,  under  section  1015  (a)  of  the  lapoundaent  Control  Act. 

[FR  Doc.  85-19488  Filed  8-14-65:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

I OPP-30000/37B;  FRL  2883-1 1 

Amended  Notice  of  Preliminary 
Determination  Concluding  Special 
Review  of  Pesticide  Products 
Containing  Dicofol;  Availability  of 
Supporting  Documentation 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Amended  Notice  of  Preliminary 
Determination  Concluding  the  Special 
Review  of  Pesticide  Products  Containing 
Uicofol;  Notice  of  Transmittal  of  Notice 
to  Secretary  of  Agriculture:  Notice  of 
Availability  of  Supporting 
Documentation. 

summary:  This  Notice  describes  EPA's 
preliminary  determination  regarding 
risks  and  benefits  associated  with  the 
use  of  pesticide  products  containing 
dicofol  to  control  mites  on  cotton,  citrus, 
and  other  sites.  EPA  has  concluded  that 
there  are  substantial  risks  to  the 
environment  associated  with  the 
presence  of  DDT  and  related  impurities 
tDDTr)  as  contaminants  of  technical 
dicofol,  but  these  risks  can  be  reduced 
significantly  by  lowering  the  total 
amount  of  DDTr  in  dicofol  products. 
EPA  has  also  concluded  that  there  is 
limited  evidence  that  dicofol  poses 
oncogenic  risks  to  humans  through 
dietary  and  worker  exposure.  After 
weighing  the  benefits  of  using  dicofol 
against  the  potential  for  human 
oncogenic  risks  and  the  environmental 
!  isks  expected  to  result  from  use  of 
dicofol  products  with  levels  of  DDTr 
reflected  in  current  Confidential 
Statements  of  Formula.  EPA  has 
determined  that  the  use  of  dicofol 
products  will  cause  unreasonable 
adverse  effects  on  the  environment.  EPA 
has  further  determined,  however,  that  if 
the  registrants  reduce  the  amoun-t  of 
DDTr  in  their  products  and  amend  the 
labels  of  their  products  to  require  mixer/ 
loaders  to  wear  gloves  while  handling 
the  product,  these  modifications  will 
reduce  the  risks  to  a  level  where  it  is  no 
longer  appears  that  use  of  dicofol 
products  will  cause  unreasonable 
adverse  effects  to  man  or  the 
environment.  Accordingly.  EP.\ 
proposes  to  allow  continued  registration 
of  pesticide  products  containing  dicofol. 
provided  that  these  modifications  are 
made. 

Copies  of  this  Notice  and  supporting 
ttocumentation  have  been  sent  to  the 
Secretary  of  Agriculture  and  the 
Scientific  Advisorj'  Pane!  for  review  and 
comment.  Comments  from  the  public  are 
invited. 


DATE:  Written  comments  must  be 
received  on  or  before  September  16. 
1985. 

ADDRESS:  Submit  three  copies  of  written 
comments,  identified  with  the  document 
control  number  'OPP-aoOOO/arB "  by 
mail  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
D.C.  20460. 
In  person,  deliver  comments  to:  Rm.  236, 
CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  of  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Bruce  Kapner,  Special  Pesticide 
Review  Division  (TS-767C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  D.C.  20460. 
Office  location  and  telephone  number 
Rm.  711.  CM  «2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557- 
7400). 

Copies  of  supporting  documentation 
are  available  from  Mr.  Bruce  Kapner. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  is  organized  into  four  units.  Unit  I 
is  the  Introduction.  Unit  II  describes  the 
legal  framework  within  which  this 
Notice  is  issued.  Unit  III  sets  forth  EPA's 
revised  assessment  of  the  risks  and 
benefits  of  using  dicofol  products  and  an 
explanation  of  its  proposed  regulatory 
action.  Unit  IV  sets  forth  the  procedures 
for  responding  to  this  Notice. 

1.  Introduction 

Pesticide  products  containing  the 
active  ingredient  dicofol  have  been 
registered  in  the  United  States  since 
1957.  Dicofol  is  manufactured  abroad, 
and  technical  formulations  of  the  active 
ingredient  are  registered  by  Rohm  and 
Haas  Company,  Makhteshim  Agan.  Inc.. 
and  Aceto  Agrichemicals  Corporation. 


EPA  records  indicate  that  there  are  196 
federally  registered  pesticide  products 
containing  the  active  ingredient  dicofol. 
In  addition,  there  are  another  86 
products,  distributed  solely  in  intrastate 
commerce,  which  contain  dicofol. 

Dicofol  products  are  registered  to 
control  many  mite  species  on  a  wide 
variety  of  food  and  feed  crops,  as  well 
as  on  ornamental  turf  and  plants,  and 
houseplants.  Mites  cause  damage  by 
sucking  the  juices  from  the  leaves, 
stems,  buds,  and  fruit  of  plants.  This 
tends  to  cause  defoliation,  loss  of  plant 
vigor,  and  lower  quality  and  quantity  of 
yield. 

An  estimated  2.3  to  3.3  million  pounds 
of  dicofol  are  applied  annually  in  the 
United  States,  and  the  overall  volume 
used  appears  to  be  increasing  gradually. 
Mite  control  on  cotton  and  citrus 
accounts  for  about  60  percent  of  dicofol 
usage.  The  remainder  is  used  on  seed 
crops,  stone  and  pome  fruits,  figs, 
vegetables,  small  fruits,  tree  nuts,  mints, 
ornamental  plants,  turf  grasses, 
greenhouse  crops,  houseplants  and  sites 
in  and  around  domestic  dwellings,  and 
commercial  and  agricultural  buildings. 

Notice  of  the  initiation  of  the  Special 
Review  was  published  in  the  Federal 
Register  of  March  21. 1984  (49  FR  10569). 
That  notice  was  based  on  the  concern 
that  dicofol  is  contaminated  with  DDT. 
DDE.  and/or  closely  related  compounds 
(collectively  referred  to  as  DDTr)  that 
can  cause  significant  adverse  effects  on 
nontarget  wildlife.  EPA  had  concluded 
that  pesticide  products  containing 
dicofol  met  one  of  the  risk  criteria  for 
intensive  review  of  the  risks  and 
benefits  to  determine  whether  continued 
registration  will  cause  unreasonable 
adverse  effects  on  the  environment. 
Accordingly,  a  Special  Review  (formerly 
called  the  Rebuttable  Presumption 
Against  Registration  (RPAR)  process) 
was  initiated  for  all  registered  pesticide 
products  containing  dicofol.  The  notice 
also  noted  that  dicofol  had  induced  liver 
tumors  in  a  National  Cancer  Institute 
(NCI)  bioassay  in  mice,  but  EPA  had  not 
been  able  to  validate  the  study. 

After  reviewing  comments  received    . 
on  the  first  notice,  EPA  issued  a 
preliminary  notice  of  intent  to  cancel 
registrations  of  pesticide  products 
containing  dicofol  which  was  published 
in  the  Federal  Register  of  October  10, 
1984  (49  FR  39820).  That  notice  proposed 
cancellation  of  all  uses  of  dicofol  based 
on  the  ecological  risks  posed  by  the 
DDTr  contaminants  in  dicofol.  The 
notice  also  stated  that  EPA  had 
concerns  that  tests  have  indicated  that 
dicofol  produces  tumors  in  test  animals. 
However,  the  notice  did  not  evaluate  the 
oncogenic  risk  to  humans  because  the 
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NCI  bioassay  on  dicofol  was  still 
considered  invalid. 

In  response  to  this  notice,  registrants 
of  dicofol  products  informed  EPA  that 
they  would  be  able  to  manufacture 
products  containing  substantially  lower 
levels  of  DDTr.  They  indicated  that  at 
the  end  of  2  years  they  could  produce 
commercial  quantities  of  technical 
dicofol  that  contained  no  more  than  0.1 
percent  DDTr  contamination.  They 
further  indicated  that  they  were 
currently  producing,  or  would  shortly  be 
able  to  produce,  technical  dicofol  with 
DDTr  contamination  levels  substantially 
below  those  reported  on  their 
Confidential  Statements  of  Formula  on 
file  with  EPA. 

The  Scientific  Advisory  Panel  (SAP) 
reviewed  EPA's  earlier  notice  of 
preliminary  determination,  the 
supporting  Position  Document  2/3.  and 
the  registrants'  proposal  to  reduce  the 
level  of  DDTr  contaminants.  The  SAP 
concluded  that  if  the  proposed  reduction 
of  DDTr  contamination  levels  to  0.1 
percent  is  implemented,  it  does  not 
appear  that  there  would  be  a  threat  to 
the  environment. 

In  addition,  after  the  October  10. 1984 
Notice,  EPA  received  information 
regarding  the  validity  of  the  NCI  study. 
EPA  originally  considered  the  NCI  study 
to  be  invalid  due  to  reported 
decomposition  of  the  test  material 
during  the  test  period.  However,  NCI 
informed  EPA  that  subsequent  chemical 
analysis  of  the  archived  test  materials 
showed  that  it  was  representative  of 
technical  dicofol,  and  that  there  was  no 
evidence  of  decomposition.  Based  on 
this  information,  EPA  concluded  that  the 
NCI  bioassay  was  valid. 

This  Notice  presents  EPA's  revised 
assessment  of  the  risks  and  benefits  of 
using  dicofol  and  sets  forth  a  new  set  of 
proposed  regulatory  actions.  It 
incorporates  by  reference  the  discussion 
of  the  risk  of  adverse  ecological  effects 
contained  in  EPA's  earlier  Notice  of 
Preliminary  Determination  (49  FR 
39820),  but  amends  that  notice  by  adding 
a  discussion  of  the  oncogenic  risks  of 
dicofol  use  and  the  impacts  of  reducing 
the  level  of  DDTr  contaminants  in 
dicofol. 

In  accordance  with  FIFRA,  EPA  sent  a 
copy  of  this  Notice  and  the  supporting 
documentation  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel  for  review.  EPA  is  also  inviting 
public  comment  on  these  documents 
within  30  days.  After  reviewing  any 
comments  received  within  the 
applicable  time  limits,  EPA  will 
determine  what  fmal  regulatory  actions 
are  appropriate. 


II.  Legal  Background 

In  order  to  obtain  a  registration  for  a 
pesticide  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended  (FIFRA),  an  applicant  for 
registration  must  demonstrate  that  the 
pesticide  satisfies  the  statutory  standard 
for  registration.  That  standard  requires, 
among  other  things,  that  the  pesticide 
perform  its  intended  function  without 
causing  "unreasonable  adverse  effects 
on  the  environment,"  under  FIFRA  sec. 
3(c)(5).  The  term  "unreasonable  adverse 
effects  on  the  environment"  is  defined 
under  FIFRA  sec.  2(bb)  as  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide."  This  standard  requires  a 
finding  that  the  benefits  of  the  use  of  the 
pesticide  exceed  the  risks  of  use,  when 
the  pesticide  is  used  in  compliance  with 
the  terms  and  conditions  of  registration 
or  in  accordance  with  commonly 
recognized  practice. 

The  burden  of  proving  that  a  pesticide 
satisfies  the  standard  for  registration 
rests  on  the  proponents  of  registration 
and  continues  as  long  as  the  registration 
remains  in  effect.  Under  section  6  of 
FIFRA,  the  Administrator  may  cancel 
the  registration  of  a  pesticide  or  require 
modification  of  the  terms  and  conditions 
of  registration  whenever  he  determines 
that  the  pesticide  appears  to  cause 
unreasonable  adverse  effects  on  the 
environment. 

In  determining  whether  the  risks  of  a 
registered  pesticide  outweigh  its 
benefits,  EPA  considers  possible 
changes  to  the  terms  and  conditions  of 
registration  which  can  reduce  risks  and 
the  impacts  of  such  modifications  on  the 
benefits  of  use.  If  EPA  determines  that 
such  changes  reduce  risks  to  the  fevel 
where  the  benefits  outweigh  the  risks,  it 
may  require  that  such  changes  be  made 
in  the  terms  and  conditions  of  the 
registrations.  Alternatively.  EPA  may 
determine  that  no  change  in  the  terms 
and  conditions  of  a  registration  will 
adequately  assure  that  use  of  the 
pesticide  will  not  pose  unreasonable 
adverse  effects. 

In  that  event,  the  Administrator  may 
issue  a  notice  of  his  intent  to  cancel  the 
registration  or  to  hold  a  hearing  to 
determine  whether  it  should  be 
cancelled  under  FIFRA  sec.  6(b).  In 
determining  whether  to  issue  such  a 
notice,  the  Administrator  must  take  into 
account  the  impact  of  the  action  on 
production  and  prices  of  agricultural 
commodities,  retail  food  prices,  and 
otherwise  on  the  agricultural  economy. 
At  least  60  days  before  formally  issuing 
such  a  notice,  he  must  inform  the 


Secretary  of  Agriculture  in  writing  of  the 
substance  of  the  proposed  actions  and 
supply  the  Secretary  with  an  analysis  of 
the  expected  impact  on  the  agricultural 
economy.  At  the  same  time,  under 
FIFRA  sec.  25(d).  the  Administrator  is 
required  to  submit  the  proposal  to  the 
SAP  for  comment  as  to  the  impact  on 
health  and  the  environment  of  the  action 
proposed  in  cancellation  notices. 

EPA  also  follows  a  practice  of 
informing  the  public  of  its  proposals  to 
issue  cancellation  notices  so  thai 
registrants  and  other  interested  persons 
can  also  comment  or  provide  relevant 
information  before  any  final  Notice  of 
Intent  to  Cancel  is  issued.  Registrants 
and  other  interested  persons  are  invited 
to  review  the  data  upon  which  the 
proposal  is  based  and  to  submit  data 
and  information  to  address  whether 
EPA's  initial  determination  of  risk  was 
in  error.  In  addition  to  evidence  relating 
to  risk,  comments  may  include  evidence 
as  to  whether  any  economic,  social  and 
environmental  benefits  of  use  of  the 
pesticide  outweigh  the  risks  of  use. 

If,  after  reviewing  the  comments 
received,  EPA  decides  to  issue  a  Notice 
of  Intent  to  Cancel  dicofol  products,  any 
adversely  affected  person  may  request  a 
hearing  to  challenge  the  action.  In  the 
hearing,  any  party  opposing  cancellation 
would  have  an  opportunity  to  present 
data,  witness  testimony,  and  other 
evidence  to  show  that  the  registrations 
of  dicofol  should  be  permitted  to 
continue.  Other  interested  parties  could 
intervene  to  present  evidence  in  favor  of 
cancellation.  At  the  end  of  the  hearing 
EPA  will  decide  on  the  basis  of  the 
evidence  presented  whether  or  not  to 
cancel  or  restrict  the  registration  of 
dicofol  products.  If  no  hearing  is 
requested,  each  registration  would  be 
cancelled  by  operation  of  law  30  days 
after  receipt  by  the  registrant  or 
publication  in  the  Federal  Register  of  the 
final  notice,  whichever  occurs  later. 

HI.  Summary  of  Risk  and  Benefit 
Determinations  and  Proposed 
Regulatory  Actions 

A.  Risks  of  Adverse  Effects  on  Wildlife 

As  discussed  in  EPA's  earlier  notice  of 
preliminary  determination.  EPA  believes 
that  nontarget  wildlife  would  be 
adversely  affected  by  the  use  of  dicofol 
products  containing  DDTr  at  the  current 
levels  of  contamination.  In  preparing  its 
risk  assessment.  EPA  assumed  that  the 
average  level  of  contamination  was 
approximately  10  percent  of  the 
technical  grade  material.  The 
registrant's  proposed  reductions  would 
significantly  lower  the  amount  of  DDTr 
released  into  the  environment  as  the 
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result  of  using  dicofol.  Use  of  products 
contaminated  with  DDTr  at  0.1  percent, 
the  level  which  registrants  indicate  they 
can  reach  by  1987,  would  result  in  the 
introduction  into  the  environment  of 
approximately  100  times  less  DDTr  than 
could  legally  occur  under  current 
registrations.  At  this  proposed  level  of 
DDTr  contamination,  the  new 
contribution  of  DDTr  to  the  environment 
would  be  difficult  to  distinguish  from 
background  levels  of  DDTr  attributed  to 
use  of  DDT  prior  to  its  cancellation  in 
1972. 

SAP  reviewed  EPA's  earlier  notice  of 
preliminary  determination,  supporting 
Position  Document  2/3.  and  the 
registrants'  proposal  to  reduce  the  level 
of  DDTr  contaminants.  The  SAP 
concluded  that  if  the  proposed  reduction 
of  DDTr  contamination  levels  to  0.1 
percent  is  implemented,  it  does  not 
appear  that  there  would  be  a  threat  to 
the  environment. 

In  summary,  although  EPA  cannot 
determine  that  the  dicofol  contaminated 
with  0.1  percent  DDTr  would  have  no 
adverse  environmental  impacts,  it 
agrees  with  the  SAP's  recommendation 
and  has  concluded  that  a  reduction  of 
the  DDTr  contaminants  to  0.1  percent 
would  signiHcantly  reduce  the  existing 
risks. 

B.  Risk  of  Oncogenic  Effects  on  Humans 

1.  Introduction.  An  oncogenic  risk 
assessment  generally  consists  of  a 
qualitative  hazard  assessment,  a  dose- 
response  assessment,  an  exposure 
assessment,  and  an  overall 
characterization  of  the  risk.  SpeciHc 
guidance  for  conducting  risk 
assessments  for  cancer  is  found  in 
EPA's  "Proposed  Guidelines  for 
Carcinogen  Risk  Assessment," 
published  in  the  Federal  Register  of 
November  23, 1984  (49  FR  46294). 

For  oncogenicity,  the  hazard 
assessment  examines  the  available 
scientific  data  (e.g..  long-term  animal 
studies,  short-term  tests,  human  data]  in 
order  to  evaluate  the  weight  of  the 
evidence  supporting  a  conclusion 
regarding  the  chemical's  human 
oncogenic  potential.  The  dose-response 
assessment  uses  mathematical  modeling 
of  experimental  data  to  estimate  the 
chemical's  potency  in  inducing  an 
oncogenic  response,  assuming  that  the 
chemical  is,  in  fact,  a  human  oncogen. 
The  exposure  assessment  estimates  the 
extent  to  which  human  populations  are 
exposed  to  the  chemical.  In  the  case  of 
dicofol.  this  exposure  is  through  dietary 
intake  and  application  of  the  pesticide 
to  crops.  Finally,  in  the  risk 
characterization  step,  the  exposure 
assessment  and  dose-response 
assessment  is  generally  combined  to 


provide  some  quantitative  estimate  of 
the  potential  oncogenic  risk  to  humans. 
This  quantitative  estimate  is  tempered, 
however,  by  the  overall  weight-of-the- 
evidence  judgment  that  the  chemical  is 
likely  to  be  a  human  oncogen.  In  cases 
where  the  qualitative  evidence  is  not 
sufficient  to  support  a  quantitative 
oncogenic  risk  to  humans,  EPA  must 
rely  on  its  qualitative  risk 
determination,  including  consideration 
of  the  uncertainties  involved. 

2.  Qualitative  hazard  assessment.  In 
this  section,  the  results  of  long-term 
animal  studies  on  dicofol  are  discussed, 
followed  by  a  presentation  and 
evaluation  of  the  supporting  data 
relating  to  the  carcinogenicity  of  the 
compound.  The  section  closes  with  an 
integrated  discussion,  leading  to  a 
weight-of-the-evidence  conclusion  on 
whether  dicofol  may  be  a  human 
carcinogen. 

a.  Long-term  animal  studies  of  dicofol. 
In  its  January  1985  evaluation  of  the 
carcinogenicity  of  dicofol.  DDT,  DDE 
and  DDD,  EPA  reviewed  the  results  of  a 
1978  NCI  bioassay  in  which  male 
B6C3F1  mice  exposed  to  dicofol  at  two 
dose  levels  were  reported  to  have 
hepatocellular  carcinomas  (non- 
metastasizing)  at  elevated  levels  in  both 
dose  levels  when  compared  to  controls. 
There  were  no  other  statistically 
significant  increases  in  tumors  reported 
in  either  sex  of  mice.  A  concurrent  study 
did  not  show  any  statistically  significant 
increase  in  tumors  in  either  sex  of 
Osbome-Mendel  rats. 

b.  Supporting  data  sources.  Other 
types  of  information  which  may  be 
helpful  in  evaluating  the  carcinogenicity 
of  dicofol  are  somewhat  limited.  There 
are  no  epidemiological  studies  which 
can  be  used  to  assess  the  direct 
response  of  humans  to  the  chemical. 

EPA's  "Guidance  Document  for  the 
Reregistration  of  Pesticide  Products 
Containing  Dicofol"  indicated  that  EPA 
had  no  information  on  the  mutagenicity 
of  dicofol  and  directed  that  the  full 
battery  of  tests  be  submitted  by 
December  1986.  EPA's  review,  therefore, 
did  not  include  mutagenicity  studies  on 
dicofol,  per  se. 

Dicofol  is  structurally  similar  to  other 
DDT-related  chemicals,  for  example, 
DDE.  a  carcinogenic  metabolite  of  DDT. 
It  is  possible  that  dicofol  may  be 


metabolized  or  inferconverted  to  DDT 
metabolites,  such  as  DDE.  Preliminary 
results  from  a  poultry  metabolism  study 
appear  to  indicate  that  dicofol  does  not 
metabolize  to  DDE  in  chickens.  It  should 
be  noted  that  EPA  has  not  had  the 
opportunity  to  review  all  of  the  data 
from  the  poultry  study  thoroughly. 
Moreover,  results  from  a  metabolism 
study  in  rats  required  as  part  of  the 
reregistration  process  should  shed 
additional  light  on  this  issue.  Until  such 
studies  are  submitted  and  validated,  the 
possible  metabolic  link  between  dicofol 
and  DDT-related  compounds  remains 
tentative. 

This  limited  evidence  tends  to  reduce 
the  weight  of  the  structural  relationship 
argument.  However,  in  order  to  assess 
fully  the  potential  of  dicofol  to  be 
metabolized  or  interconverted  to 
oncogenic  DDT  metabolities.  further 
study  is  required.  In  addition,  the 
mechanism  of  toxicity  could  be  related 
to  the  physical  structure  of  the 
compounds  and  not  to  a  particular, 
common  metabolite.  The  January  report 
noted  the  structural  similarity  between 
dicofol,  DDT,  DDE  and  DDD.  Based  on 
this  structural  relationship,  a 
determination  that  DDT  is  a  "probable 
human  carcinogen"  (EPA's  category  B2). 
and  the  NCI  test  results  for  dicofol,  the 
report  concluded  that  the  weight-of- 
evidence  also  argued  for  a  82 
classification  for  dicofol. 

Subsequently,  EPA  received 
comments  and  supplementary 
information  from  the  Rohm  and  Haas 
Company  concerning  the  carcinogenicity 
of  dicofol.  DDT  and  DDE.  These 
comments  asserted  that  short-term  and 
chronic  data  on  dicofol  do  not  indicate 
that  the  compound  is  carcinogenic. 
Specifically.  Rohm  and  Haas  argued  that 
the  observed  mouse  liver  tumors  are  not 
adequate  evidence  for  carcinogencity 
and  that  the  DDT  carcinogenicity  data 
should  not  be  used  to  characterize  the 
oncogneic  potential  of  dicofol. 

In  order  to  resolve  some  of  the  issues 
raised  about  the  dicofol  long-term  study. 
EPA  requested  a  reevaluation  of  the 
pathology  slides  by  scientific  personnel 
at  the  National  Toxicology  Program. 
These  results,  together  with  the  original 
readings,  are  shown  in  the  following 
Table  1: 


Table  i.— Dicofol  Male  Mouse  Ijver  Tissue  Results 


Tumor  type 

Control 

Low 

High 

2/18(11%) 
3/18(17%) 

0/18(0%) 
0/18(0%) 

12/48  (25%) 
22/50  (44%) 

13/48  (27%) 
1/50(2%) 

1985  NTP  Reviam _„ __ „ 

9/47  (19%) 
36/47  (74%) 

23/47  (49%) 
1/47(2%) 

1978  NCI  Review ..„ 

HepMocekjIaf  adenonies: 

1985  NTP  RevWM _ 

1978  NCI  Review 
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Table  l.— Dicofol  Male  Mouse  Liver  Tissue  Results— Continued 


Tumor  type 


Hepaloceliular  carcinomas  or  hepatocelkilar  adenomas: 

1985  NTP  Review 

1978  NO  Review 


While  the  vast  majority  of  tumors  in 
the  original  study  were  classified  as 
carcinomas,  the  more  recent  slide 
evaluation  reports  a  more  significant 
proportion  of  benign  tumors,  the 
adenomas.  This  difference  may  reflect 
changes  which  have  evolved  during  the 
interv'ening  years  in  conventions  in  the 
pathology  community  for  classifying 
tumors.  The  combined  incidence  of 
benign  and  malignant  tumors^shows 
little  change. 

The  EPA  Proposed  Guidelines  (49  FR 
46294)  recognize  that  "there  are  widely 
diverging  scientific  views"  about  the 
validity  of  certain  mouse  liver  tumors, 
and  give  specific  guidance  for  the 
assessment  of  such  tumors.  The 
Guidelines  take  the  position  that  the 
mouse-liver-only  tumor  response,  when 
other  conditions  for  a  classification  of 
"sufficient"  evidence  in  animal  studies 
are  met,  should  be  considered  as 
"sufficient"  evidence  of  carcinogenicity 
with  the  understanding  that  this 
classification  could  be  changed  to 
"limited"  if  warranted  when  a  number 
of  factors  such  as  the  following  are 
observed: 

(1)  The  occurrence  of  tumors  only  in 
the  highest  dose  group  and/or  only  at 
the  end  of  the  study. 

(2)  No  substantial  dose-related 
increase  in  proportion  of  tumors  that  are 
malignant. 

(3)  The  occurrence  of  tumors  that  are 
predominately  benign,  showing  no 
evidence  of  metastasis  or  invasion. 

(4)  No  dose-related  shortening  of  the 
time  to  the  appearance  of  tumors. 

(5)  Negative  or  inconclusive  results 
from  a  spectrum  of  short-term  tests  for 
mutagenic  activity. 

(6)  The  occurrence  of  excess  tumors 
only  in  a  single  sex. 

(7)  Other  data. 

In  the  following  paragraphs,  each  of 
these  factors  is  discussed  as  it  relates  to 
the  available  information  on  dicofol. 

(1)  The  occurrence  of  tumors  only  in 
the  highest  dose  group  and /or  only  at 
the  end  of  the  study.  The  data  in  Table  1 
indicate  that  tumors  were  observed  in 
both  dicofol  dose  groups.  Statistical 
analysis  of  the  data  in  Table  1  shows 
that,  for  the  combined  tumors 
(adenomas  and  carcinomas), 
statistically  significant  increases  were 
observed  at  both  the  low  (p=  .0035)  and 
the  high  dose  (p  <  .001).  Therefore,  on 


Control 


2/18(11%) 
3/18  <17%) 


Low 


25/48  (52%) 
23/50  (46%) 


32/47  (68%) 
36/47  (77%) 


this  basis,  there  is  no  reason  to  change 
the  classification  from  "sufficient." 

This  criterion  also  speaks  of  the  time 
in  the  study  at  which  the  tumors 
occurred.  In  the  case  of  dicofol.  the 
design  of  the  experiment  did  not  call  for 
interim  sacrifice:  therefore,  definitive 
evaluation  of  time-to-tumor-occurrence 
cannot  be  made.  However,  it  can  be 
noted  that  the  mortality  of  the  animals 
during  the  study  was  not  remarkable. 
This  at  least  suggests  that  the  liver 
tumors  were  generally  not  life- 
shortening  and  possibly  did  not  occur 
until  the  end  of  the  study. 

(2)  No  substantial  dose-related 
increase  in  the  proportion  of  tumors  that 
are  malignant.  Examination  of  the  1985 
NTP  slide  diagnoses  (Table  1).  reveals 
that  there  is  no  statistically  significant 
dose-response  relationship  for  the 
malignant  tumors  (carcinomas). 
Therefore,  this  would  argue  for 
reclassifying  the  dicofol  data  as 
"limited." 

(3)  The  occurrence  of  tumors  that  are 
predominately  benign,  showing  no 
evidence  of  metastasis  or  invasion.  The 
data  in  Table  1  indicate  that  the  ratio  of 
percentage  adenomas  to  percentage 
carcinomas  goes  from  0  to  1  to  2.6  in  the 
control,  low  dose  and  high  dose, 
respectively.  This  observation,  which  is 
consistent  with  the  lack  of  a  dose- 
related  increase  in  malignant  tumors 
noted  in  (2)  above,  supports  a 
conclusion  that  benign  tumors  are  the 
ones  which  are  predominately  related  to 

"  the  administered  chemical.  Further,  the 
carcinomas  in  this  case  show  no 
evidence  of  metastasis.  Therefore,  this 
information  is  supportive  of  a 
classification  of  "hmited"  for  dicofol. 

(4)  No  dose-related  shortening  of  the 
time  to  the  appearance  of  tumors.  As 
indicated  in  (1)  above,  the  design  of  the 
experiment  was  such  that  this 
information  could  not  be  obtained. 

(5)  Negative  or  inconclusive  results 
from  a  spectrum  of  short-term  tests  for 
mutagenic  activity.  As  noted  above. 
EPA  was  unaware  of  data  on  the 
mutagenicity  of  dicofol  and  required  the 
registrants  to  submit  such  data. 
However,  in  its  response  to  the  Special 
Review,  Rohm  and  Haas  indicated  the 
existence  of  numerous  studies.  Reviews 
by  their  pathology  panel  led  to  the 
conclusion  that  dicofol  is  "clearly  not  a 
mutagen  and  appears  to  have  little,  if 
any.  clastogenic  potential."  While  EPA 


has  not  had  the  opportunity  to  review 
these  data,  on  the  basis  of  this 
information  and  a  1982  International 
Agency  for  Research  on  Cancer  (lARC) 
evaluation  of  the  mutagenicity  of 
dicofol.  there  may  be  some  support  for 
reclassifying  the  dicofol  data  as 
"limited." 

(6)  The  occurrence  of  excess  tumors 
only  in  a  single  sex.  This  is  the  case  for 
the  dicofol  mouse  study.  Therefore,  this 
supports  a  "limited"  classification  for 
dicofol. 

(7)  Other  data.  The  male  mouse  liver 
tumor  incidence  is  not  corroborated  by  a 
positive  response  in  either  sex  of  a 
comparably  conducted  Osbome-Mende! 
rat  study.  Therefore,  this  does  not 
support  the  higher  classification. 

In  addition,  in  the  mouse  study  there 
was  no  other  apparent  response  beyond 
that  seen  in  the  male  mouse  liver,  a 
response  whose  relevance  to  humans 
has  been  questioned.  This  low  response, 
without  corroboration  in  other  target 
organs,  would  tend  toward  reclassifying 
to  "limited." 

c.  Weight  of  the  evidence 
classification.  The  information 
discussed  in  subunit  b.  above  is 
summarized  in  the  following  Table  2: 

Table  2. — Consider ation  for  Reclassify- 
ing THE  Oncogenic  Classification  of  Di- 
cofol Mouse  Liver  Tumors  From  •Suffi- 
cient" TO  "Limited" 


Cntehon  lor  reclassifying 


1.  High  dose  only;  occurrence 
only  81  the  end  ol  the  study. 

2  Dose-response  of  malignant 
tumors 

3.  Tumors  predommalely  bemgn; 
no  metastases  or  invasion. 

4  Dose-response  of  time-to- 
tumor 

5  Mutagenicity  test  results 

6  Response  m  only  one  se« 

7  Negative  m  another  species. 


Maintain  (->)or 
redassifying(-| 


-/? 


Taken  as  a  whole,  this  analysis 
supports  the  conclusion  that  the 
evidence  for  the  oncogenicity  of  dicofol 
should  be  reclassified  as  "limited"  (as 
opposed  to  "sufficient")  from  studies  in 
experimental  animals. 

In  reaching  a  final  hazard  assessment 
position,  consideration  was  also  given 
to:  (1)  The  plausible,  but  unverified, 
structure-activity  relationship  with  the 
DDT  series;  (2)  the  limited  negative 
connection  between  dicofol  and  the 
DDT  related  compounds  via 
metabolism:  and  (3)  the  lack  of  human 
studies.  Based  on  all  of  these 
considerations,  EPA  concludes  that,  at 
this  time,  there  is  limited  qualitative 
evidence  to  support  a  conclusion  that 
dicofol  is  a  potential  human  carcinogen. 
According  to  EPA's  proposed 
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Guidelines,  dicofol  wouid  be  classified 
in  Group  C:  "This  category  is  used  for 
agents  with  limited  evidence  of 
carcinogenicity  in  animals  in  the 
absence  of  bmnan  data."  EPA  does 
recognize  that  there  is  some  evidence 
which  might  suggest  a  different 
classification  and  has  requested 
additional  information  to  resolve  the 
remaining  issues. 

a.  Dose-response  assessment.  The 
second  step  in  the  risk  assessment 
process  calls  for  generation  of  a  dose- 
response  estimate.  The  EPA  Proposed 
Guidelines  discuss  approaches  to  the 
mathematical  extrapolation  procedures 
used  in  this  process.  The  Proposed 
Guidelines  were  followed  by  EPA  in  the 
generation  of  its  January  1985  report. 

However,  as  a  result  of  the 
reassessment  of  dicofol  discussed  above 
which  has  transpired  since  the  January 
report.  EPA  has  concluded  that  the 
current  dicofol  data  base  provides 
limited  evidence  in  support  of  the 
conclusion  that  dicofol  is  a  potential 
human  carcinogen.  The  confidence  in 
any  quantitative  aspect  of  the  risk 
estimate  can  be  only  as  strong  as  the 
confidence  in  the  qualitative  hazard 
assessment  on  which  it  is  based.  As  a 
result  of  there  assement  of  dicofol 
previously  discussed,  which  has 
transpired  since  the  January  1985  report. 
EPA  has  concluded  that  the  current 
dicofol  data  base  provides  limited 
evidence  in  support  of  the  conclusion 
that  dicofol  is  a  potential  human 
carcinogen.  In  fact,  the  analysis  shows 
that  the  current  evidence  for  potential 
human  oncogenic  effects  is  so  hmited 
that  EPA  has  concluded  that  no 
quantitative  risk  assessment  should  be 
used  for  regulatorj'  purposes  for  dicofol. 

4.  fUsk  choracterizotion.  The  data 
base  for  dicofol  consists  primarily  of 
two  long-term  animal  studies  (rat  and 
mouse)  in  which  the  only  statistically 
significant  increase  in  tumors  was 
observed  in  the  male  mouse  liver.  While 
the  incidence  of  combined  adenomas 
and  carcinomas  of  this  response  was 
statistically  significant  at  both  the  low 
and  high  dose,  the  malignant  tumors  did 
not  appear  in  a  dose-related  manner, 
nor  did  they  appear  to  be  metastatic. 
The  benign,  rather  than  the  malignant, 
tumors  responded  proportionately  as  the 
dose  increased.  Coupling  these 
observations  with  a  lack  of 
corroborating  evidence  within  the  study 
(i.e.,  responses  in  other  tissues  and  sex), 
from  studies  in  another  species,  and 
from  mutagenicity,  metabolism  and 
human  studies,  EP.A  finds  that,  at  this 
time,  no  reliance  can  be  placed  on  any 
quantitative  risk  estimates  for  dicofol. 

Notwithstanding  that  there  is  only 
limited  evidence  at  this  time  to  support 


a  conclusion  that  dicofol  is  a  potential 
human  carcinogen,  it  should  not  be 
overlooked  that  dicofol  does  generate 
tumors  in  the  livers  of  male  mice.  While 
the  significance  of  this  response, 
particularly  in  light  of  the  mitigating 
factors  discussed  above,  is  difficult  to 
assess,  it  is  of  concern  to  EPA.  The  data 
clearly  indicate  that  dicofol  can  interact 
in  vivo  to  generate  an  oncogenic 
response,  albeit  one  whose  relevance  to 
humans  is  also  difficult  to  assess. 
Additional  data  are  being  collected 
which  are  expected  to  shed  more  light 
on  the  matter. 

C.  Summary  of  Benefit  Determinations 

Dicofol.  unlike  most  of  the  viable 
alternatives,  is  a  selective  miticide,  not 
a  broad  spectrum  pesticide  (insecticide/ 
miticide).  Its  use  is  recommended  in 
many  integrated  pest  management 
programs  because  it  does  not  destroy 
beneficial  insects  such  as  pollinators 
and  most  parasites  and  predators. 
Dicofol  is  more  efficacious  against 
certain  types  of  mite  species  than  most 
other  miticides  and^had  both  contact 
and  residual  activity.  In  addition,  dicofol 
labeling  includes  more  use  sites  with 
fewer  phytotoxicity  problems  than  other 
miticides.  EPA  has  conducted  an 
analysis  to  assess  the  benefits 
associated  with  the  continued  use  of 
dicofol. 

1.  Methodology.  EPA  has  evaluated 
the  pesticidal  properties  of  dicofol  and. 
where  data  permitted,  has  compared  its 
effectiveness  to  that  of  other  pesticides, 
registered  for  the  control  of  mites  on  the 
same  sites.  The  alternatives  to  dicofol 
were  evaluated  on  the  basis  of  their  fit 
into  the  treatment  schedule,  guided  by 
labeling  statements  such  as  the 
preharvest  interval;  pre-  or  post-harvest 
restrictions;  number,  timing  and 
frequency  of  applications  allowed; 
reentry  time;  required  safety  equipment 
or  restricted  applicator  use;  and  pests 
controlled  on  which  sites.  Other 
important  factors  that  determine 
whether  a  pesticide  is  an  alternative  to 
dicofol  include  comparative  efficacy 
(degree  of  control),  compatability  in 
mixtures  with  other  pesticides, 
phytotoxicity,  local  resistance 
limitations,  and  efficacy  at  a  given 
temperature. 

Specific  efHcacious  alternatives  have 
been  indentified.  and  an  indication  of 
the  economic  benefits  of  the  continued 
registration  of  dicofol  has  been  obtained 
by  estimating  the  additional  costs 
associated  with  using  the  available 
alternatives. 

To  evaluate  alternatives  to  dicofol, 
EPA  split  several  of  the  site  groupings 
because  some  individual  sites  have 
alternatives  and  others  do  not.  Another 


consideration  involves  the  lack  of 
alternatives  for  certain  mite  pests  on  a 
site  or  a  site  in  a  specific  geographic 
location.  In  other  situations,  alternatives 
are  available  but  their  use  will  incur  an 
unknown  economic  cost  because  of 
localized  resistance.  lower  efficacy,  or 
timing  modifications.  For  cotton  and 
caneberries,  at  least,  there  is  an 
economic  cost  to  alternatives.  For  a 
number  of  sites,  the  alternatives  listed 
are  currently  being  rotated  with  dicofol 
as  needed  or  on  a  yearly  or  within 
season  basis.  Refer  to  the  Unit  III.B.6  on 
Mite  Resistance  to  Pesticides  which 
discusses  this  in  more  detail. 

The  following  sites  and  site  groupings 
are  considered  to  lack  suitable 
alternatives:  Ornamentals  and  turf 
(commercial),  homegardens,  cucurbits 
(cucumbers,  melons,  pumpkin  and 
squash),  peppers,  Bermudagrass  (seed 
crop),  cyclamen  mite  on  strawberries, 
areas  east  of  the  Rockies  for  dry  beans, 
and  spider  mites  on  tomatoes. 

The  data  indicate  that  overall  60 
percent  of  the  dicofol  is  used  on  cotton 
and  citrus.  10  percent  on  apples  and  10 
percent  on  the  combination  of 
ornamentals  and  turf  (commercial)  plus 
homegarden  sites.  The  remaining  20 
percent  is  used  on  all  the  other  sites. 

2.  Cotton.  The  greatest  portion  of  the 
economic  impacts  resulting  from  the 
cancellation  of  all  dicofol  registrations 
would  be  felt  by  cotton  producers  in  the 
San  Joaquin  Valley  of  California  and  to 
a  lesser  degree  Arizona.  Unlike  most 
other  cotton-producing  areas  of  the 
United  States,  this  region  frequently 
encounters  severe,  early-season  mite 
infestations.  Available  information 
indicates  that,  unless  dicofol  is  used. 
these  infestations  cannot  be  controlled 
effectively  without  either  imposing 
significant  financial  loss  to  growers  or 
compromising  the  market  life  of 
propargite.  the  only  possible  alternative 
to  dicofol.  Another  registered  material, 
sulfur,  is  ineffective  under  climatic 
conditions  existing  early  in  the  growing 
season  for  cotton  in  the  San  Joaquin 
Valley.  The  other  alternative,  propargite. 
is  phytotoxic  to  yuhg  cotton  plants: 
therefore,  it  is  estimated  that  growers 
would  lose  3  to  5  percent  in  yield 
because  it  cannot  be  used  early  enough 
in  the  season.  The  unavailability  of 
dicofol  for  early-season  infestations 
would  result  in  yield  losses  and 
increased  control  costs  to  San  Joaquin 
Valley  cotton  producers  estimated  to 
reach  $11.6  to  $18.2  million  annually. 

Cancellation  of  the  use  of  dicofol  on 
cotton  would  have  considerably  smaller 
impacts  in  areas  outside  the  San  Joaquin 
Valley.  In  Arizona,  cotton  producers 
now  using  dicofol  could  switch  to 
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propargite  at  an  additional  cost 
estimated  to  be  approximately  $3.62  per 
acre-treatment,  or  $200,000  in  the 
aggregate.  Use  of  other  broad  spectrum 
pesticides  is  also  possible  where  IPM 
systems  are  not  implemented.  In  the 
southeast  United  States  and  the 
Mississippi  Delta,  dicofol  users  could 
switch  to  monocrotophos  or  other 
possible  alternatives  at  no  incremental 
costs,  unless  they  have  a  pest 
management  program  that  would  require 
propargite  as  an  alternative. 

3.  Citrus  (grapefruit,  lemons,  oranges). 
The  economic  impacts  of  cancelling  the 
use  of  dicofol  on  citrus  (primarily 
grapefruit,  lemons,  and  oranges)  are 
estimated  to  be  between  $3.1  and  $10.4 
million  annually  due  to  the  higher  cost 
of  using  alternatives.  Based  on  current 
information.  EPA  does  not  expect 
significant  impacts  on  quality  or 
quantity  of  yield  when  alternatives  are 
used.  The  available  alternatives  vary  by 
region  due  to  labeling  limitations, 
differences  in  mite  species,  mite 
resistance,  and  climatic  conditions.  The 
alternatives  include  chlorobenzilate  plus 
oil.  oxythioquinox,  propargite, 
cyhexatin,  fenbutatin-oxide.  and  ethion 
plus  oil. 

4.  Apples.  Based  upon  more  complete 
data,  EPA  finds  that  apple  growers, 
primarily  in  the  northeast  and 
northcentral  regions,  would  incur 
annual,  incremental  treatment  costs 
ranging  from  $4.1  to  $6.4  million  due  to 
more  costly  alternatives.  This  impact 
reflects  a  substantial  increase  in  EPA's 
estimate  of  dicofol  usage  in  comparison 
with  that  made  in  the  PD  %.  Moreover, 
the  dicofol  usage  on  apples  is  trending 
upward  concurrent  with  reports  of  mite 
resistance  to  alternatives. 

As  in  the  case  for  citrus,  the 
alternatives  identified  are  currently  used 
in  rotation  with  dicofol;  therefore,  it  is 
anticipated  that  their  increased  usage 
will  further  hasten  development  of  mite 
resistance  to  them. 

5.  Minor  uses.  The  use  sites  for  which 
alternatives  have  been  identified  and 
costs  estimated  include  stone  fruits 
(apricots,  cherries,  peaches/nectarines, 
plums/prunes);  caneberries 
(blackberries,  dewberries 
(boysenberries  and  loganberries),  and 
raspberries);  figs;  alfalfa  (seed  crop); 
sugarbeets  (seed  crop);  red  clover  (seed 
crop);  pears;  peanuts;  grapes;  pecans; 
mints  (peppermint  and  spearmint);  hops; 
eggplant;  strawberries;  tomatoes;  dry 
beans  west  of  the  Rockies;  and  Held 
com  (California  only). 

Those  sites  which  appear  to  have  no 
adequate  alternatives  have  been  cited 
earlier. 

Although  the  additional  costs 
involved  are  low,  on  dry  beans 


(California),  field  com  (California), 
melons,  cherries,  alfalfa  (seed  crop). 
Bermudagrass  (seed  crop),  and  the  mints 
and  hops,  the  percentage  of  acreage 
treated  with  dicofol  represents  a 
significant  portion  of  the  acreage  grown. 
The  same  appears  to  be  true  of 
ornamentals  and  turf  (commercial)  and 
the  homegardcn  sites,  but  hard  data  are 
lacking. 

The  total  cost  of  cancelling  dicofol  for 
all  minor  sites  is  approximatelv  $1.5  to 
$3.9  million. 

6.  Mite  resistance  to  pesticides. 
Finally.  EPA  recognizes  that  for  all  uses 
of  dicofol  there  are  benefits  which  are 
not  readily  demonstrable  or  quantifiable 
in  monetary  terms  but  which, 
nonetheless,  may  be  important.  One  of 
these  benefits  relates  to  the  impact  of 
dicofol's  cancellation  on  mite  resistance. 
It  is  well  established  that  intensive  use 
of  a  pesticide  often  creates  selective 
environmental  pressures  that  lead  to 
pest  populations  resistant  to  that 
pesticide.  This  is  more  likely  to  be  true 
of  multivoltine  mite  and  insect  species 
(that  is.  those  producing  many 
generations  annually).  Data  show  that 
mite  species  in  some  areas  and  crops 
are  resistant  to  various  registered 
miticides,  including  dicofol.  The  number 
of  selective  miticides  is  limited,  and  if 
that  number  is  reduced,  pest  resistance 
may  appear  more  rapidly  than  it  would 
if  the  use  of  dicofol  were  allowed  to 
continue.  EPA  expects  this  phenomenon 
to  be  more  significant  in  crops  where 
mite  infestations  recur  annually  (e.g.. 
some  cotton,  citrus,  and  apple  acreage) 
than  in  crops  where  the  level  of  mite 
infestations  (i.e.,  economic  vs.  non- 
economic)  fluctuate  widely  from  year  to 
year. 

7.  Summary.  The  immediate 
quantiHable  impacts  from  cancellation 
of  dicofol  products  would  range  from 
about  $21  to  $39  million  per  year,  with 
the  bulk  of  such  impacts  (approximately 
90  percent  of  the  total)  accruing  to 
producers  of  cotton  in  the  San  Joaquin 
Valley,  citms  (mainly  in  Florida),  and 
apples  (mainly  in  the  northeast  and 
northcentral  States)  who  are  current 
users  of  dicofol.  Givrti  the  competitive 
nature  of  agriculture,  it  is  unlikely  that 
the  affected  growers  would  be  in  a 
position  to  pass  these  incremental  costs 
on  to  consumers. 

It  must  be  clearly  recognized  that  the 
range  of  $21  to  $39  million  represents  at 
most  a  partial  estimate  of  the  total 
impact  from  cancellation.  EPA  was 
unable  to  quantify  monetary  benefits 
from  dicofol  use  on  a  number  of  sites.  In 
view  of  the  usage  on  these  sites,  and  the 
lack  of  selective  miticide  alternatives, 
the  impact  from  cancellation  is  likely  to 
be  significant.  Moreover,  should  all  of 


the  potential  developments  actually 
come  to  pass  (e.g..  resistance, 
phytotoxicity  from  alternatives,  etc.).  the 
total  impact  from  cancellation  would 
probably  exceed  the  $21  to  $39  million 
range. 

D.  Regulatory  Options  for  Dicofol 

Three  basic  regulatory  options  were 
considered  by  EPA: 

Option  1.  Cancel  registrations  of 
dicofol  for  some  or  all  uses.  This  would 
mean  that  the  sale  or  distribution  of  the 
pesticide  would  be  prohibited. 

Option  2.  Continue  the  registrations  of 
dicofol.  but  amend  the  terms  and 
conditions  of  registration  to  require  the 
registrants  to  lower  the  DDTr 
contamination  level  in  technical  dicofol 
and  to  add  label  statements  that  would 
reduce  exposure  to  dicofol.  The 
registrants  have  indicated  that  the 
lowest  level  that  they  could  attain  for 
DDTr  in  their  technical  dicofol  products 
would  be  0.1  percent.  EPA  would  set  0.1 
percent  as  the  maximum  total  DDTr 
contamination  level.  One  potential  label 
amendment  would  be  a  requirement  for 
mixer/loaders  and  applicators  to  wear 
gloves.  Another  modification,  to  require 
applicators  to  wear  protective  clothing 
was  considered  but  rejected  because  of 
the  impracticality  of  wearing  these  types 
of  clothing  in  hot  weather  in  areas 
where  dicofol  is  applied  (California. 
Texas.  Arizona,  and  Florida).  EPA  also 
considered  the  option  of  modifying 
application  practices  (such  as  adjusting 
the  length  of  the  pre-harvest  inter\al)  to 
reduce  dietarj'  exposure.  However.  EPA 
lacked  adequate  data  on  which  to 
evaluate  these  modifications. 

Option  3.  Continue  the  registrations  of 
dicofol  and  impose  no  restrictions. 

E.  Proposed  Regulatory  Action 

Based  on  current  information.  EPA 
has  determined  that  the  substantial 
benefits  of  using  dicofol  outweights  the 
environmental  risk  and  its  questionable 
oncogenic  risk  to  humans  provided  that 
the  registrants  make  certain 
modification  to  the  terms  and  conditions 
of  the  registrations  of  their  products  as 
specified  in  this  Notice  and  the  Dicofol 
Guidance  Document  issued  on 
December  30. 1983.  EPA  recognizes  that 
the  dicofol  data  base  is  currently  limited 
and  incomplete,  and  additional 
information  to  resolve  some  of  the 
remaining  issues  is  being  required  from 
the  registrants.  However.  EPA  believes 
that  it  is  necessary  and  appropriate  to 
take  action  at  this  time  in  order  to 
mitigate  known  environmental  risks 
related  to  dicofol  exposure  in  the  interim 
until  the  additional  data  are  generated 


33014 Federal  Register  /  Vol.  50.  No.  158  /  Thursday^  August  15.  1985  /  Noticeg 


and  evaluated.  EPA's  determination  is 
based  on  several  factors. 

With  respect  to  the  potential 
oncogenicity  of  dicofol  in  humans.  EPA 
believes  that  the  evidence  that  dicofol 
may  be  an  oncogen  in  humans  is  limited. 
Existing  animal  bioassays  in  both  rats 
and  mice  show  a  significant  response  in 
only  one  sex  (male),  one  species 
(mouse),  and  for  one  tissue  type  (liver). 
The  weight  of  the  evidence  evaluated  by 
EPA  indicates  that  there  is  limited 
evidence  supporting  a  conclusion  that 
dicofol  is  a  possible  human  carcinogen. 
Because  of  the  limited  evidence  of 
carcinogenicity  in  the  current  data  base 
for  dicofol.  no  confidence  should  be 
placed  on  the  quantitative  risk 
assessment  for  dicofol.  Accordingly. 
EPA  does  not  believe  that  the 
quantitative  risk  estimates  previously 
generated  by  EPA  should  be  used  in 
reaching  a  regulatory  decision.  The  SAP 
reviewed  a  draft  of  this  Notice  in  a 
meeting  on  July  8, 1985.  It  concluded  that 
the  wei^t  of  evidence  is  weak  and  that 
a  quantitative  risk  assessment  is  not 
justified  (see  Unit  IV.B.). 

With  respect  to  environmental  risk, 
EPA  has  concluded  that  the  potential 
environmental  risk  can  be  substantially 
reduced  by  lowering  the  level  of  DDTr 
contamination  in  technical  dicofol  to  0.1 
percent.  If  this  level  is  achieved,  EPA 
believes  that,  even  though  the  risk  will 
not  be  zero,  the  impact  of  DDTr  from 
dicofol  use  will  not  be  distinguishable 
from  background  levels  of  DDTr.  The 
SAP  reviewed  EPA's  earlier  notice  of 
preliminary  determination  supporting 
Position  Document  2/3,  and  the 
registrants'  proposal  to  reduce  the  level 
of  DDTr  contaminants  and  concluded 
that  if  the  proposed  reduction  of  DDTr 
contamination  levels  to  0.1  percent  is 
imp-lemented,  it  does  not  appear  that 
there  would  be  a  threat  to  the 
environment  (see  Unit  IV.A.). 

A  third  factor  is  the  limited  and 
incomplete  data  on  dietary  residues. 
These  data  are  required  to  be  submitted 
in  December  1986.  and  could  lower  the 
risk  estimates. 

Finally,  the  benefits  of  dicofol  are  a 
significant  factor.  The  use  of  dicofol  in 
integrated  pest  management  programs 
and  the  phytotoxicity  and  resistance 
problems  encountered  with  its  possible 
alternatives  all  contribute  to  the 
substantial  benefits  of  dicofol  use. 

In  summary,  EPA  concludes  that  the 
risks  from  using  dicofol — the  adverse 
effects  on  nontarget  wildlife  resulting 
from  exposure  to  the  DDTr 
contamination  in  the  dicofol  products 
and  the  possible  oncogenic  risk  to 
humans — are  outweighed  by  the 
benefits  provided  that  these  risks  are 
reduced  by  lowering  such  exposures. 


Exposure  to  DDTr  can  be  acceptably 
reduced  by  making  changes  in  the 
manufacturing  process  which  will  result 
in  lower  amounts  of  DDTr  in  the 
product.  Registrants  have  indicated  that 
they  will  be  able  to  produce  dicofol 
products  containing  no  more  than  2.5 
percent  DDTr  by  January  1986  and, 
within  2  years,  lower  the  amount  of 
DDTr  to  no  more  than  0.1  percent.  The 
additional  time  needed  to  produce 
products  with  the  lower  levels  of  DDTr 
is  needed  by  the  registrants  to  build  new 
commercial  scale  facilities. 

With  respect  to  the  possible 
oncogenicity  of  dicofol  to  humans.  EPA 
concludes  that  exposure  can  be 
acceptably  reduced  by  requiring  people 
handling  dicofol  products  to  wear 
gloves.  This  would  reduce  the  dermal 
exposure  by  an  order  of  magnitude. 
Additionally,  there  would  be  no  impact 
on  benefits  from  such  a  requirement. 

If  these  risk  reduction  measures  are 
implemented,  EPA  concludes  that  use  of 
dicofol  would  not  cause  uiu-easonable 
adverse  effects  on  the  environment. 
Accordingly,  EPA  will  cancel  the 
registration  of  a  pesticide  product 
containing  dicofol  unless: 

1.  By  30  days  after  publication  of 
EPA's  Final  Notice  of  Intent  to  Cancel  in 
the  Federal  Register,  the  registrant 
applies  to  amend  the  registration  of  his 
product  to  include  the  following 
statement:  "Skin  contact  with  this 
pesticide  may  be  hazardous;  wear 
impervious  gloves  when  mixing,  loading 
or  applying  this  product;" 

2.  By  January  1, 1986,  the  registrant 
has  amended  the  registration  of  his 
product  to  certify  an  upper  limit  on  the 
amount  of  DDTr  (calculated  as  the  total 
amount  of  DDT.  DDE.  DDD  and  extra- 
chlorine  DDT)  in  his  product  which  is 
equivalent  to  2.5  percent  of  the 
percentage  of  technical  dicofol  in  the 
product;  and 

3.  By  July  1. 1987,  the  registrant  has 
amended  the  registration  of  his  product 
to  certify  an  upper  limit  on  the  amount 
of  DDTr  (calculated  as  the  total  amount 
of  DDT.  DDE,  DDD  and  extra-chlorine 
DDT)  in  his  product  which  is  equivalent 
to  0.1  percent  of  the  percentage  of 
technical  dicofol  in  the  product. 

IV.  ComineiU*  of  the  Sdeotific  Advisory 
Panel 

Pursuant  to  section  25{d)  of  FIFRA, 
notices  of  intent  issued  under  section 
6(b)  are  to  be  submitted  to  an  advisory 
panel  "for  comment  as  to  the  impact  [of 
the  proposed  action}  on  health  and  the 
environment." 

EPA  transmitted  the  PD  2/3  to  the 
Scientific  Advisory  Panel  (SAP)  for 
review.  At  that  time,  the  SAP  was  asked 
to  comment  on  the  environmental 


concerns.  On  April  17, 1985  the  SAP 
responded  to  EPA.  EPA  then  sent  to  SAP 
an  amended  Notice  in  draft  form 
concerning  EPA's  concerns  with  the 
oncogenicity  of  dicofol.  On  July  8, 1985, 
they  responded  to  EPA.  Because  FIFRA 
requires  that  the  SAP's  comments  be 
printed,  comments  from  both  meetings 
are  reproduced  in  their  entirety. 

A.  Comments  Following  the  April  1985 
Meeting 

Federal  Insecticids,  Fungicide,  and 
Rodentidde  Act  (FIFRA)  Scientific  Advisory 
Panel 

Review  of  a  Set  of  Scientific  Isauea  Being 
Considered  by  EPA  in  Connection  With  the 
Special  Review  on  Dicofol 

The  Federal  tnaecticide.  Fungicide,  and 
Rodenficide  Act  (FIFRA)  Scientific  Advisory 
Panel  (SAP)  has  completed  review  of  a 
numt>er  of  scientific  issues  associated  with 
the  Special  Review  of  the  pesticide  dicofoL 
The  review  was  coodncted  in  an  open 
meeting  held  in  Arlington,  Vifginia.  on  April 
17. 1985.  All  Panel  members  except  Dr. 
Richard  Griesemer  and  Dr.  Rosmarie  von 
Rumker  were  present  for  the  review. 

Public  notice  of  the  meeting  was  published 
in  the  Fedisral  Regist«r  on  Friday,  March  29> 
1965. 

In  consideration  of  all  matters  brought  out 
during  the  meeting  and  careful  review  of  the 
scientific  issues  in  connection  with  the 
review  of  dicofol,  the  Panel  unanimoushr 
submits  the  foliowing  report: 

Report  of  SAP  Recommendations 

The  Scientific  Advisory  Panel  has 
reviewed  the  dicofol  Position  Document  2/3 
and  other  materials  prepared  by  EPA,  as  weR 
as  materials  provided  by  the  principal 
registrant  Rohm  and  Haas  Company.  On  the 
basis  of  this  review,  and  the  testimony 
presented  at  the  April  17  laeeting.  the  SAP 
would  like  to  make  the  following  statements: 

Clemrly,  there  are  many  unresolved 
differences  between  the  Agency  position  and 
that  of  the  principal  registrant,  differences 
which,  in  many  cases,  cannot  be  easily 
resolved.  Given  the  current  high  DDTr  levels 
in  the  compound,  the  recommendation  in  the 
PD  2/3  document  that  dicofoVfegiMrations  be 
cancelled  might  well  be  justinetfon 
environmental  pounds,  despite  The  fact  that 
all  factors  going  into  the  proposed  ^decision 
are  not  necessarily  well  founded,  rlowever.  if 
the  proposed  reduction  of  DDTr 
contamination  levels  to  0.1%  is  implemented, 
then  dicofol  use  does  not  appear  to  the  Panel 
to  represent  a  threat  to  the  envirofMnent, 
including  endangered  sp>ec)es. 

The  proposed  contamination  reduction 
program,  from  the  present  level  of  5.75% 
down  to  2.5%  shortly,  with  0.1%  to  be  reached 
by  the  Spring  of  1987,  is  adequate  and 
appropriate,  and  the  Panel  recoounends  that 
the  Agency  use  this  as  guidance  in  its 
regulatory  activities  relating  to  dicofol. 

The  Panel  also  urges  that  metabolism  axui 
field  studies  currently  underway  be  carried  to 
completion  at  an  early  date. 
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FinaHy.  the  SAP  urges  (hut  all  affecl«»d 
parties,  indudiog  EPA.  the  rt^istr.mts.  and 
appropriate  stale  ofTicials,  work  together  to 
ensure  that  an  adequate  monitorinjt  sy.'rteni  is 
put  in  place  in  order  thai  future  levels  and 
trends  of  DDTr  in  the  environment  may  he 
iiccurately  known. 

for  (he  chaimian:  Certified  as  an  accitnite 
report  of  (he  finding  . 

Philip  H.  Gray.  Jr.. 

Exccul/ye  Secretary.  F1FRA  Scienttfit 
Adv/svr}-  flane/. 

Dnied:  April  17, 1985. 

B.  Comments  From  the  July  W85 
Meeting 

Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFKA)  Sdenttfic  Advisors 
Panel 

Review  of  the  Oncogenicity  Issue  Beinf; 
Considered  by  EPA  in  Connectiotf  With  Ihv 
Spf-cial  Review  on  DicofoJ 

The  Federal  Inaectioide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Scientific  Advisory 
Panel  (SAP)  has  completed  review  of  the 
issue  of  oncogenicity  being  considered  by  the 
Agency  in  connection  with  the  Special 
Review  of  the  pesticide  dicofol.  The  review 
was  conducted  in  an  open  meeting  held  in 
Alexandria.  Virginia,  on  July  7. 1985.  All 
Panel  members  were  present  for  the  review 
except  for  Dr.  Rosmarie  von  Rumkcr.  Public 
notice  of  the  meeting  was  published  in  the 
Federal  Register  on  June  21. 1985.  In 
consideration  of  all  matters  brought  out 
during  the  meeting  and  careful  review  of  the 
scientific  issues  in  connection  with  the 
review  of  dicofol.  the  Panel  unanimously 
submits  the  following  report: 

Report  of  SAP  Recommendations 

The  Scientific  Advisory  Panel  has 
reviewed  the  dicofol  Position  Documant  2/3 
and  other  materials  prepared  by  EPA.  as  well 
as  materials  provided  by  the  principal 
registrant.  Rohm  and  Haas  Company.  In 
response  to  the  four  scientific  questions 
posed  to  the  SAP  by  the  Agency,  each 
question  is  listed  below,  together  with  the 
Panel's  response: 

Question  1.  Examining  the  carcinogenicity 
data  base  of  dicofol  alone  (i.e..  the  NCI  study, 
the  Maronpot  re-reading  of  the  slides,  the 
short  term  results,  etc.)  and  independent  of 
consideration  of  structurally  related 
compounds,  how  strong  is  the  weight  of 
evidence  case  that  dicofol  is  a  potential 
human  carcinogen? 

Response.  The  SAP  believes  that  the 
evidence  that  dicofol  is  a  potential  human 
carcinogen  is  weak. 

Question  2.  Given  what  we  know  about  the 
metabolism  of  dicofol  and  related  compounds 
(e.g.,  DDT  and  DDE),  to  what  degree  should 
the  Agency  incorporate  consideration  of  DDT 
and  DDE  data  in  reaching  a  weight  of  the 
evidence  on  the  potential  human 
carcinogenicity  of  dicofol? 

Response.  Consideration  of  structural 
relationships  between  different  compounds 
can  be  a  powerful  tool  for  determining 
priorities  for  testing,  but  should  not  be  used 
as  a  basis  for  regulatory  action.  Based  on 
existing  data,  there  is  no  evidence  that 


dioofvl  ib  metabolized  (o  DDT.  DDE.  (k  their 
metabolites.  Therefore.  EPA  should  not 
incorporate  considerations  ttf  DDT  and  DDF 
data  in  reaching  a  weight-of-evidenci 
judgment  on  the  potential  human 
carcinogenicity  of  dicofol. 

Question  3.  The  Science  Advi8i>ry  Board 
has  noted  thai  on  the  specimm  of  weight  of 
the  evidence  for  potenltal  h<Hnan 
<:areinogenk;i<y  a  poin(  is  reached  at  which 
use  of  the  data  for  a  Quantitative  risk 
assessment  can  no  longer  be  {uslified.  Fntm 
this  perspective,  is  a  qAiantitative  risk 
(iRsessment  lor  dicofol  justified? 

Response.  The  Panel  believes  that  a 
quantitative  risk  assessment  for  dicofol  as  a 
carcinogen  cannot  be  justified.  The  SAP 
further  suggests  that  such  a  risk  aroessmenl 
be  omitled  fr«»m  dioofot  documents  until  theft- 
are  Ruffjcieni  data  to  justify  such  an 
assessment. 

Question  4.  Are  the  methods  used  for 
estimating  human  exposure  to  dicofol 
appropriate  for  the  problems  a(  hand?  How 
should  the  results  of  those  procedures  be 
characterized:  e.g.  gross  overstatements, 
gross  understatements,  or  reasonable 
estimates? 

Response.  In  the  absence  of  sufticient 
information,  the  Panel  is  unable  to 
characterize  the  dietary  and  applicator 
exposure  estimates.  The  SAP  does  believe 
however,  that  more  realistic  dietary  exposure 
could  be  derived  utilizing  the  new  Tolerance 
Assessment  System. 

For  the  Chairman:  Certified  as  an  accurate 
report  of  Findings: 
Philip  H.  Gray.  Jr. 

Executive  Secretary.  FIFRA  Scientific 
Advisory  Panel. 
Date:  July  29.  1985. 

C.  Response  to  Comments  of  the  SAP 
The  SAP  commented  concerning  the 
registrants'  proposal  to  lower  the  DDTr 
contamination  level  to  0.1  percent  and 
the  resulting  environmental  impacts. 
EPA  agrees  with  this  comment  that  this 
lower  DDTr  contamination  level  will  not 
represent  a  threat  to  the  environment, 
including  endangered  species. 

EPA  agrees  with  the  SAP  concerning 
the  need  for  metabolism  and  field 
studies  to  be  completed  at  an  early  date. 
A  poultry  metabolism  study  has  been 
completed  by  the  Rohm  and  Haas 
Company,  and  a  rat  metabolism  study  is 
nearing  completion. 

In  regard  to  the  SAP  comments  urging 
that  EPA.  the  registrants,  and 
appropriate  State  officials  work  together 
to  establish  systems  for  the  monitoring 
of  DDTr  levels  in  the  environment.  EPA 
is  receiving  and  examining  data  that  are 
collected  through  monitoring  programs 
established  by  Federal  and  State 
agencies.  For  example,  California, 
whose  annual  use  of  dicofol  accounts 
for  as  much  as  one-half  of  the  dicofol 
applied  in  the  U.S.,  monitors  annually 
for  DDTr  compounds  in  their  inland 
waterways,  and  the  U.S.  Fish  and 


Wildlife  Sfcr\'ice  conducts  a  mitional 
mcmitoring  program  every  2  lo  3  years 
for  DDT  and  other  organo-chlorinc 
compounds  in  birds  and  fish.  Also,  EPA 
has  a  compliance  monitoring  scheme  to 
ensure  that  registrants  comply  with  the 
requirements  for  particular  levels  of 
DDTr  in  thier  dicofol  products. 

EPA  agrees  with  the  SAP  conclusion 
that  the  evidence  for  the  carcirK>genicfty 
of  dicofol  is  weak  and  that  the  structural 
relationship  between  dicofol  and  DDT 
should  not  be  used  for  regulatory 
purposes.  EPA  also  agrees  thai  because 
there  is  no  evidence  that  dicofol 
metabolizes  lo  DDT.  DDE.  or  related 
chemicals,  these  compounds  should  not 
be  included  in  a  weight  of  the  evidence 
judgment  of  dicofoL 

EP  also  agrees  with  ihe  SAP  regarding 
the  inappropriateness  of  conductir^  a 
quantitative  risk  assessment  in  this  case 
and  therefore  the  quantitative  risk 
assessment  has  been  omitted  in  favor  of 
the  qualitative  one  previously  discussed. 

EPA  would  like  to  point  out  that  the 
basic  dietar>'  values  used  in  the 
quantitative  risk  assessment  were 
derived  from  the  Tolerance  Assessment 
System  and  assumed  that  raw 
agricultural  commodities  were 
contaminated  at  the  tolerance  level. 

V.  Procedural  Matters 

This  Notice  announces  EPA's  intent  to 
cancel  the  registrations  of  dicofol  unless 
the  terms  an(j  conditions  of  registration 
are  modified  to  require  mixer/loaders 
and  applicators  to  wear  gloves  when 
handling  dicofol  formulations  and  the 
DDTr  contamination  level  is  lowered  to 
0.1  percent  in  the  technical  product 
within  2  years.  This  unit  of  the  Notice 
describes  the  procedures  for  referral  of 
this  Notice  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisorj 
Panel  for  review  as  required  by  FIFHA 
sees.  6(b)  and  25(d).  The  previous 
preliminary  notice  of  intent  to  cancel  (49 
FR  39820)  describes  the  procedures  EPA 
is  following  to  implement  its  regulatory 
decisions  for  intrastate  pesticide 
products. 

Finally,  under  sections  6(b)(1)  and 
3(c)(6)  of  FIFRA,  applicants,  registrants, 
and  certain  other  adversely  affected 
persons  would  be  able  to  request  a 
hearing  on  any  actions  that  EPA  finally 
initiates.  Unless  a  hearing  is  properly 
requested  with  regard  to  a  particular 
registration  or  application,  that  action 
will  be  final. 

This  unit  of  the  Notice  also  explains 
how  such  persons  will  be  able  to  request 
a  hearing  in  the  event  that  EPA  issues  a 
fmal  cancellation  and  denial  Notice 
(and  the  consequences  of  requesting  a 
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hciiring  and  failing  to  requesi  a  hearing 
in  accordance  with  those  procedures). 

A.  Referral  to  the  Secretary  of 
A-^riculttire 

As  required  by  FIFRA  sees.  6|bJ  and 
25(d).  EPA  has  transmitted  copies  of  this 
.Notice,  together  with  the  supporting 
documentation,  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel. 

If  the  Secretary  or  the  SAP  comments 
in  writing  on  EPA's  proposed  action 
within  30  days  of  receipt  of  this  Notice. 
EPA  must  issue  the  comments  and 
EPA's  responses  with  the  final  Notice  of 
Intent  for  publication  in  the  Federal 
Register.  Moreover,  unless  the  time 
constraints  are  waived  or  modified.  EP.A 
may  not  issue  the  final  Notice  of  Intent 
to  Cancel  sooner  than  60  days  after 
sending  this  Notice  to  the  Secretary  or 
the  SAP.  If.  however,  the  Secretary  or 


the  SAP  does  not  comment  within  the  30 
days,  EPA  could  issue  its  final  Notice  of 
Intent  at  the  end-of  the  30-day  period. 

B.  Procedures  for  Requesting  a  Hearing 

Registrants,  applicants,  and  other 
persons  who  would  be  adversely 
affected  by  any  decision  to  modify  the 
registration  of  dicofol  products  would  be 
entitled  to  request  a  hearing  in  which  to 
contest  EPA's  final  decision.  Under 
FIFRA.  they  must  submit  their  requests 
for  a  hearing  within  30  days  cither  of 
receipt  of  the  final  Notice  of  Intent  or  of 
its  publication  in  the  Federal  Register. 
whichever  is  later.  In  addition,  a  hearing 
request  would  have  to  contain  certain 
information  concerning  the  basis  of  the 
request,  as  EPA  will  explain  in  detail  in 
any  final  Notice  of  Intent.  If  a  timely, 
properly  formulated  hearing  request  is 
submitted,  the  product  registrations 
which  are  the  subject  of  the  request  will 
remain  in  effect  during  the  cancellation 


hearing.  Similarly,  applications  with 
respect  to  which  valid  and  timely 
hearing  requests  have  been  filed  remain 
pending  unless  and  until  they  are  denied 
or  granted  by  order  of  the  Administrator 
at  the  conclusion  of  the  hearing. 

If  a  proper  and  timely  hearing  request 
is  not  submitted  for  a  product,  and  the 
modifications  to  the  terms  and 
conditions  of  registration  are  not 
implemented,  the  registrations  for 
dicofol  will  be  cancelled. 

It  should  be  noted  that  registrants  and 
applicants  are  not  required  to  request  a 
hearing  at  this  time  in  order  to  be 
allowed  to  continue  to  sell  and 
distribute  their  products. 

Datnd:  August  9, 1985. 
|ohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc.  85-19572  Filed  8-14-85;  8:45  am) 
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Proposed  Rules: 

110 31197,31732 

117 31627 

165 31198 

203 32092 

34CFR 

76 32562 

201 31592 

304 321 72 

396 „ 32678 

581 32562 

Proposed  Rules: 

778 32746 

36CFR 

7 31 177 

223 31840,32694 

37CFR 

1 31818,  32410 

201 31 368 

202 31 368 

204 32696 

38CFR 

17 32567 


39CFR 

775 32411 

776 32411 

Proposed  Rulsss 

10 31199 

1 1 1 31628 

40CFR 

2 32386,  32950 

52 31368,  32172,  32173, 

32411,32412.32697 

60 31181,  31182,  31328, 

31700.32174 

61 31181.31182 

65 32175,32413 

81 32175,  32414,  32568 

180 31842.  31843,  32698 

419 32414 

761 32176 

Proposed  Rulee: 

^ 32952 

52 32451 

60 31 504 

81 .31732 

122 32546 

157 31892 

180 31893.  31894 

261 31 278 

262 31 278 

263 31278 

264 31278 

265 31278 

270 31278 

271 31278 

716 32095.  32578 

799 31895 

1502 32234 

41CFR 

101-43 31370 

1 01  -45 31 370 

42CFR 

400 31182 

Proposed  Rules: 

405 32238 

43CFR 

8400 31 183 

8500 31183 

8600 31183 

Proposed  Rules: 

2640 31897 

8560 „ 31734 

PubHc  Land  Orders: 

6609 32866 

44CFR 

64 31183,  31185,  32176, 

32699 

65 32569-32571,  32701 

67 32702 

200 32866 

201 32866 

205 32062 

309 32866 

Proposed  Rutssc 

67 32578 

45CFR 

74 31715 

301 31719 

302 31719 

303 31719 

304 31719 
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307 31719 

46CFR 

5 321 79 

552 32068 

580 31 720 

ProposMl  Rutos: 

382 31735 

550 32097 

580 32097 

47CFR 

0 32414 

1 5 3241 8 

22 32196 

62 31370 

73 31378.  31721.  32205. 

32414.32706,32867 

74 32414 

76 3241 4 

78 3241 4 

90 32419 

Proposed  RuIm: 

15 32452 

42 31 395 

67 31738.  31747.  31749. 

31750 

73 32869 

90 32239 

100 31400 

48CFR 

Ch.  44 31316 

1033 31844 

1801 32974 

1 802 32974 

1804 32974 

1 805 32974 

1806 32974 

1 807 32974 

1808 32974 

1814 32974 

1815 32974 

1816 32974 

1817 32974 

1819 32974 

1822 32974 

1 832 32974 

1833 32974 

1836 32974 

1839 32974 

1 842 32974 

1844 32974 

1845 32974 

1 848 32974 

1 851 32974 

1 852 32974 

1853 32974 

PropoMd  RuteK 

Ch.  7.  App.  D 32240 

27 32870 

52 32870 

752 32240 

49CFR 

212 31508,  32867 

217 31508.32867 

218 31 508.  32867 

219 31508.32867 

225 31 508.  32867 

531 32424 

1152 31592 

PropoMd  RulOK 

Ch.  V 32871 

1 95 31 401 

571 32241 


1039 31629 

50CFR 

17 31187,31592.31597. 

32572 

215 32205 

285 31845 

611 32070 

652 32707 

661 31845.  31847.  31848 

662 32070 

663 32070 

671 31604 

672 32071 

Proposod  Rulos: 

17 31629.  31632.  32455. 

32581.32585 

18 32099 

20 31828.  32587 

228 31200.32100 

650 31 205 

651 31 899 

672 32456 
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Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
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available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Registw  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 


Selected  Subjects 


Loan  Programs— Transportation 

Maritime  Administration 

Marketing  Agreements 

Agricultural  Marketing  Service 

Medical  Devices 

Food  and  Drug  Administration 
Medicare 

Health  Care  Financing  Administration 
Medicare  and  Medicaid 

Health  Care  Financing  Administration 

Social  Security  Administration 
Military  Personnel 

Army  Department 
Mili(  Marketing  Orders 

Agricultural  Marketing  Service 

Postal  Service 

Postal  Service 

Radio 

Federal  Communications  Commission 
Trade  Practices 

Federal  Trade  Commission 


There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Qts  Tliis  Publicatioii:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


FOR: 


WHAT: 


WHY: 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Register. 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  %vill  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 


WHEN: 


WHERE: 


RESERVATIONS: 


September  6  and  27;  at  9  am 
(identical  sessions). 

Office  of  the  Federal  Register.  First 
Floor  Conference  Room.  1100  L 
Street  NW..  Washington.  DC. 

Call  Martin  Franks.  Workshop 
Coordinator.  202-523-5239. 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  starting  in 
November.  The  January  1986 
workshop  will  include  facilities  for 
the  hearing  impaired.  Dates  will  be 
announced  later. 
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33019 
33017 


33052 


33022 
33021 


33087 
33087 


33035 


33094 


33108 


33088 
33089 


33037 


The  President 

PROCLAMATIONS 

Neighborhood  Crime  Watch  Day.  National  {Proc. 

5362) 

Polish  American  Heritage  Month  (Proc.  53C1) 

Executive  Agencies 

Agency  for  international  Development 

RULES  ' 

Acquisition  regulations: 

Competition  in  contracting,  etc^  interim  rule 

affirmed 

Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

Southern  and  Central  Illinois 
Olives  gixiwn  in  California 

Agriculture  Department 

See  also  Agricultural  Marketing  Service:  Forest 

Sorvice. 

NOTICES 

Committees;  establishment,  renewals,  terminations, 

etc.: 
Agriculture  Structure  Planning  Advisory 
Committee;  establishment  and  meeting 

Intergovernmental  review  of  agency  programs  and 

activities 

Army  Department 

RULES 

Army  Discharge  Review  Board 

Blind  and  Ott>er  Severely  Handicapped, 
Committee  for  Purctise  From 

NOTICES 

Procurement  list,  1985:  additions  and  deletions  (2 

documents) 

Centers  for  Disease  Control 

NOTICES 

Calculation  of  permissible  load  limits  for  repetitive 
lifting  tasks,  and  pulmonary  hypersensitivity  of 
industrial  agents;  modification  of  recommendations, 
etc.;  NIOSH  meetings 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Illinois 
Nevada 

Coast  Guard 

RULES 

Dangerous  cargoes: 
Bulk  liquid  hazardous  waste  cargoes: 
compatibility  of  cargoes  and  operational 
requirements 


Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  National 
Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration;  Patent  and 
Trademark  Office. 
NOTICES 
33089     Agency  information  collection  activities  under 
OMB  review 

Copyright  Office,  Library  of  Congress 

PROPOSFO  RULES 
33065     Copyright  registration;  cancellation  of  completed 

registration  forms 

Defense  Department 

See  Army  Department. 

Education  Department 

RULES 

Bilingual  education  and  minority  language  affairs: 
33308        Fellowship  program;  final  rule  and  request  for 

comments 
33202         State  educational  agency  program;  final  rule  and 
request  for  comments 
Educational  research  and  improvement 
33172         Library  Services  and  Construction  Act  programs 

Elementary  and  secondary  education: 
33208         Areas  affected  by  Federal  activities,  etc^ 

assistance  for  local  educational  agencies  (impact 
aid  program);  local  contribution  rates 
Postsecondary  education: 
33220        National  graduate  fellows  program 

Vocational  and  adult  education: 
33226        State  vocational  education  and  discretionary 
programs 
NOTICES 

Grants;  availability,  etc.: 
33306         Vocational  education  Indian  and  Hawaiian 
Natives  program 

Employment  and  Training  Administration 

NOTICES 
33121     Alien  temporary  agricultural  employment  in  U.S^ 
adverse  effect  wage  rates  and  plans 

Employment  Standards  Administration 

NOTICES 
33150     Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (KS.  ML 
NE,  NJ,  NY,  PA,  VA.  WI) 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission; 
Hearings  and  Appeals  Office,  Energy  Department; 
Western  Area  Power  Administration. 
NOTICES 
Grant  awards: 

33095  Southern  States  Energy  Board 

33096  Swedish  Motor  Fuel  Technology  Co. 
33096         University  of  Hawaii  (2  documents) 
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Meetings: 
33095        National  Coal  Council  (2  documents) 


Environmental  Protection  Agency 

RULES 

Air  programs:  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
South  Carolina 

PROPOSED  RULES  ( 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 

Illinois 

Texas 

NOTICES 

Air  pollution  control: 
Epichlorohydrin;  assessment  as  toxic  pollutant; 
extension  of  time 

Environmental  statements;  availability,  etc.: 
Agency  statements;  comment  availability 
Agency  statements;  weekly  receipts 

Hazardous  waste: 
Inspections  of  facilities  by  nongovernmental 
inspectors;  report  to  Congress;  inquiry 


33036 


33072 
33069 


33102 


33102 
33103 

33103 


33023 
33055 

33145 


33072 


33105 


33097 
33097 
33097 
33098 


33098 


Bank  holding  company  applications,  etc. 

33106  First  Leesport  Bancorp,  Inc.,  et  al. 

33107  Hudson  Financial  Associates  et  al. 
33107         North  Georgia  Bancshares,  Inc. 


Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
Associated  Mills,  Inc. 

Decorating  Products  Association  of  Central 
Florida 

Hawaii  Dental  Service  Corp. 
Salomon/North  America,  Inc. 


33024 
33025 

33025 
33026 


Federal  Aviation  Administration 

RULES 

Standard  instrument  approach  procedures 

PROPOSED  RULES  . 

Transition  areas 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Airplanes,  small;  reciprocating  engines, 
installation  of  turbosuperchargers 

Federal  Communications  Commission 

PROPOSED  RULES 
Radio  services,  special: 

Private  land  mobile  services;  telephone 

maintenance  service 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under 

OMB  review  (2  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 

Idaho  Power  Co. 

Mountain  Fuel  Resources,  Inc. 

Penn-York  Energy  Corp. 

Randall.  Lee  W. 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

San  Buenaventura,  CA 


33116 
33117 


33034 


33056 


33089 


33088 


33108 


Federal  Home  Loan  Mortgage  Corporation 

NOTICES 

33147     Meetings;  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES 

33105,    Agreements  filed,  etc.  (2  documents) 
33106 

Federal  Reserve  System 

NOTICES 
33106     Agency  information  collection  activities  under 
OMB  review 


33027 


33324 


33098, 
33100 


Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plan/environmental 

statements;  availabihty,  etc.: 
Becharof  National  Wildlife  Refuge,  AK 
Izembek  National  Wildlife  Refuge.  AK 

Food  and  Drug  Administration 

RUUS 

Animal  drugs,  feeds,  and  related  products: 
Bambermycins  and  monensin 

PROPOSED  RULES 

Medical  devices: 
Neurological;  implanted  diaphragmatic/phrenic 
nerve  simulator;  premarket  approval 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
Nevada 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Okanogan  National  Forest,  WA 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Care  Financing 
Administration;  National  Institutes  of  Health: 
Public  Health  Service;  Social  Security 
Administration. 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Health  Care  Financing  Administration 

RULES 

Medicare  and  medicaid: 
Comprehensive  outpatient  rehabilitation  facility 
services  and  hospital  insurance  entitlement  and 
benefits;  research  grants  and  contracts,  removed; 
final  rules  and  corrections 

PROPOSED  RULES 

Medicare: 
Nonphysician  medical  services;  reimbursement 
limitations 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
Decisions  and  orders  (2  documents) 
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33119 


33119 

33118 
33118 

33119 


33118 


33120 


33121 


33114 
33114 
33115 
33115 
33116 

33111 

33111 
33116 

33116 

33113 

33111 
33112 


33046 
33145 


Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National 
Park  Service. 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development. 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations; 

intent  to  engage  in 
Rail  carriers: 

State  intrastate  rail  rate  authority;  Florida 
Railroad  operation,  acquisition,  construction,  etc.: 

Altra  Railroad  Co. 

Soo  Line  Railroad  Co.  et  al. 
Railroad  services  abandonment: 

Southern  Railway  Co. 
Railroad  services  abandonment,  and  railroad 
operation,  acquisition,  construction,  etc.: 

Ottumwa  Connecting  Railroad  Co.  and  Colorado 

Eastern  Railroad  Co. 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Mine 
Safety  and  Health  Administration;  Occupational 
Safety  and  Health  Administration;  Pension  and 
Welfare  Benefit  Programs  Office. 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Meetings:  . 

Trade  Negotiations  and  Trade  Policy  Labor 

Advisory  Committee 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Alakanuk  Native  Corp. 

Cook  Inlet  Region.  Inc. 

Doyon.  Ltd. 

Eklutna.  Inc.  (2  documents) 

Sealaska  Corp 
Exchange  of  lands: 

California 
Meetings: 

Utah  District  Grazing  Boards 

Yuma  District  Advisory  Council 
Oil  and  gas  leases: 

Wyoming 
Sale  of  public  lands: 

California 
Withdrawal  and  reservation  of  lands: 

Oregon 

Washington  (2  documents) 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress. 

Maritime  Administration 

RULES 

Vessel  financing  assistance;  obligation  guarantees 

NOTICES 

Applications,  etc.: 
Lykes  Bros.  Steamship  Co..  Inc. 


Mine  Safety  and  Healtti  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard 
modifications: 
33122        Chevron  Resources  Co. 

33122  Gateway  Coal  Co. 

33123  Hydrocarbon  Resources  Co. 
33123         LJ's  Coal  Corp. 

33123         Preece  Energy,  Inc. 

33123  Tenneco  Minerals  Co. 

33124  Petitions  for  mandatory  safety  standard 
modifications;  summary  of  afhrmative  decisions 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
33117        Ashland  Exploration,  Inc. 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 
33090         Data  descriptive  file  for  information  interchange 

.  National  Institutes  of  Healtti 

NOTICES 

Meetings: 

33109  National  Cancer  Institute  (4  documents) 

33110  National  Heart  Lung,  and  Blood  Institute  (2 
documents) 

National  Oceanic  and  Atmospheric 
Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
33083        Atlantic  sea  scallop 
33080         Bering  Sea  and  Aleutian  Islands  groundfish 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

33117  Assateague  Island  National  Seashore,  MD 

33118  Fort  Donelson  National  Battlefield;  name  change 

Nuclear  Regulatory  Commission 

NOTICES 

33127  Agency  information  collection  activities  under 
OMB  review  (2  documents) 
Applications,  etc.: 

33128  Commonwealth  Edison  Co. 
33130        North  American  Inspection,  Inc. 

33133  Pennsylvania  Power  ft  Light  Co.  et  aL 

33134  Public  Service  Co.  of  Colorado 
Meetings: 

33135  Reactor  Safeguards  Advisory  Comminee  (2 
documents) 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 

33125  Maryland 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  CouncH 

NOTICES 

Meetings: 

33136  Hydropower  Assessment  Steering  Committee 
33136        Production  Planning  Advisory  Committee 


VI 


Faderal  Reyater  /  Vol.  50.  No.  159  /  Friday.  August  16.  1985  /  Contents 


33126 
33126 


33035 


33036 


33068 


33136         Resident  Fish  Substitutions  Advisory  Committee 
Patent  and  Trademark  Off ic« 

PROPOSED  RULES 

Patent  cases: 
33062         Plant  patent  applications;  variety  naming 
requirements 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans:  prohibited  transaction 

exemptions: 

Ironworkers  Local  No.  6  Pension  Fund  et  al. 

Muesco,  Inc. 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Plan  sufficiency  determination  and  termination; 
correction 

Postal  Service 

RULES 

National  Environmental  Policy  Act:    . 
implementation;  correction 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Prohibition  against  mailing  odd-shaped  items  in 
letter-size  envelopes 

Public  Health  Service 

NOTICES 

Meetings: 
Coordination  and  Maintenance  Committee 
Vital  and  Health  Statistics  National  Committee 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  etc.: 

Life  Insurance  Co.  of  Virginia  et  ai. 
Self-regulatory  organizations:  proposed  rule 
changes 
•    American  Stock  Exchange.  Inc.  (2  documents) 

Chicago  Board  Options  Exchange.  Inc. 
Self-regulatory  organizations;  unlisted  trading 
privileges: 

Cincinnati  Stock  Exchange.  Inc. 

I^iladelphia  Stock  Exchange.  Inc.  (2  documents] 

Social  Security  Administration 

RULES 

Research  grants  and  contracts;  CFR  Part  removed 
(Editorial  Note:  For  a  document  on  this  subject,  see 
entry  under  Health  Care  Financing  Administration) 

State  Department 

NOTICES 

Meetings: 
International  Radio  Consultative  Committee  (2 
documents) 

International  Telegraphand  Telephone 
Consultative  Committee 

Textile  Agreentents  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Taiwan 


33110 
33110 


33136 


33139. 
33142 
33137 


33139 
33139 


33143, 
33144 
33143 


Textile  consultation:  review  of  trade: 

33091  fapan 

33092  South  Africa 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 

Administration;  Maritime  Administration. 

NOTICES 

Aviation  proceedings: 
33144        Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly 

applications 
Aviation  proceedings;  hearings,  etc.: 

33144  Employee  protection  program  investigations 

33145  Resort  Commuter.  Inc. 

Western  Area  Power  Admirtlstration 

NOTICES 

Power  marketing  plans: 
33314         Central  Valley  Project  CA;  proposed  withdrawal 
procedures 


Separate  Parts  in  This  Issue 

Part  II 
33150     Department  of  Labor.  EmplojTnent  Standrds 
Administration.  Wage  and  Hour  Division 


33172 

Part  HI 

Department  of  Education 

33202 

Part  IV 

Department  of  Education 

33208 

PartV 

Department  of  Education 

33220 

Part  VI 

Department  of  Education 

33226 

Part  VII 

Department  of  Education 

33308 

Part  VIII 

Department  of  Education 

33314 

Part  IX 

Department  of  Energy.  Western  Area  Power 
Administration 

PartX 
33324     Department  of  Health  and  Human  Services,  Health 
Care  Financing  Administration 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


33093 


Federal  Register  /  Vol.  50.  No.  159  /  Friday.  August  16,  1985  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Proclamations: 

5361 33017 

5362 33019 

7  CFR 

932 33021 

1 032 33022 

1050 33022 

14  CFR 

97 33023 

Proposed  Rules: 

71 33055 

16  CFR 

13  (4  documents) 33024- 

33028 

20  CFR 

450 33027 

21  CFR 

558 33034 

Proposed  Rules: 

882 33056 

29  CFR 

261 7 33035 

32  CFR 

581 33035 

34  CFR 

76 33172 

222 33208 

400 33226 

401 33226 

407 33226 

408 33226 

409 33226 

410 33226 

411 33226 

412 33226 

414 33226 

415 33226 

41 6 33226 

417 33226 

503 33202 

51 5 33308 

548 33202 

562 33308 

650 33220 

768 33172 

769 33172 

770 331 72 

771 33172 

772 33172 

37  CFR 
Proposed  Rules: 

1 33062 

201 33065 

39  CFR 

775 33036 

Proposed  Rules: 

111 33068 

40  CFR 

62 33036 

Proposed  Rules: 

52  (2  documents) 33069, 

33072 

42  CFR 

400 33027 

405 33027 

408 33027 

409 33027 

442 33027 

456 _ 33027 


48 1 33027 

485 33027 

488 33027 

491 33027 

Proposed  Rules: 

405 33324 

46  CFR 

1 50 33037 

298 33046 

47  CFR 
Proposed  Rules: 

90 33072 

48  CFR 

706 33052 

715 33052 

50  CFR 
Proposed  Rules: 

61 1 33080 

650 33083 

675 33080 


585 


JMI 


Fe 

V< 
Fr 

Ti 
T 


Fil 
Bil 


33017 

Federal  Register 
Vol.  50.  No.  159 

Presidential  Documents 

Friday,  August  16,  1985 

Title  3— 

Proclamation  5361  of  August  13,  1985 

The  President 

Polish  American  Heritage  Month,  1985 

By  the  President  of  the  United  States  of  America 

1 

A  Proclamation 

• 

The  history  of  Polish  Americans  is  an  inspiring  part  of  our  Nation's  heritage. 
The  first  massive  wave  of  Polish  immigrants  came  to  America  to  flee  the 
political  and  economic  oppression  thrust  upon  their  homeland  by  the  19th 
century  imperial  powers  of  Eastern  and  Central  Europe.  While  they  came  with 
few  material  possessions,  they  brought  something  much  more  important — a 
deep  faith  in  God  and  a  determination  to  succeed  in  this  land  of  opportunity. 
And  succeed  they  did.  They  established  churches,  schools,  and  fraternal 
benefit  societies.  They  worked  hard  in  the  mines,  steel  mills,  and  stockyards. 
They  understood  the  importance  of  education,  so  that  today,  the  children  and 
grandchildren  of  the  first  immigrants  can  be  found  in  America's  leading 
businesses  and  educational  institutions. 

Americans  of  Polish  descent  have  made,  and  continue  to  make,  enormous 
contributions  to  the  culture,  economy,  and  democratic  political  system  of  the 
United  States.  The  names  of  Tadeusz  Kosciuszko  and  Kazimierz  Pulaski, 
heroes  of  the  American  Revolution,  have  left  a  lasting  imprint  upon  our 
history.  Highways,  bridges,  and  towns  dedicated  to  the  preservation  of  their 
memory  dot  our  countryside.  In  the  future,  other  public  facilities  and  institu- 
tions will  be  named  for  today's  prominent  Polish  Americans,  such  as  those 
serving  our  Nation  in  the  Executive  branch,  in  Congress,  the  armed  services, 
and  in  state  capitols  and  city  halls  from  coast  to  coast. 

The  dedication  of  PoHsh  Americans  from  all  walks  of  life  to  the  ideals  of 
freedom  and  independence,  which  Kosciuszko  and  Pulaski  fought  for  in 
America  and  in  Poland,  and  which  their  worthy  successors  within  the  SoHdar- 
ity  movement  are  struggling  for  in  Poland  today,  serves  as  a  model  for  ail 
Americans.  That  struggle  remains  alive  today  and  two  Polish  leaders  of 
international  stature — Pope  John  Paul  II  and  and  Lech  Walesa — provide  in- 
spiring examples  of  moral  leadership  for  us  all. 

The  Congress,  by  House  Joint  Resolution  106,  has  designated  August  1985  as 
"Polish  American  Heritage  Month"  and  authorized  and  requested  the  Presi- 
dent to  issue  a  proclamation  in  observance  of  this  month. 

NOW,  THERlil<ORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  1985  as  Polish  American  Heritage  Month. 
I  urge  all  Americans  to  join  their  fellow  citizens  of  Polish  descent  in  observ- 
ance of  this  month. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 

- 
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Proclamarion  5362  of  August  13,  1985 

National  Neighborhood  Crime  Watch  Day,  1985 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

A  Nation  promising  justice  for  ail  must  ensure  that  its  citizens  are  free  from 
fear  of  crkTie  in  their  homes  and  on  the  streets.  Yet  crime  continues  to  be  a 
substantial  problem  for  American  society.  Twenty-three  million  households 
were  touched  by  crime  in  1984  and  felt,  in  varying  degrpes,  the  pain,  economic 
loss,  sense  of  violation,  and  frustration  that  accompany  crime  victimization. 

Fewer  households  were  victims  of  crime  in  1984  than  in  any  of  the  previous 
nine  years,  due  in  part  to  greater  public  awareness  and  understanding  of 
crime.  This  Administration  is  committed  to  increasing  that  awareness  and 
understanding,   thereby  assisting  in  our  Nation's  effort  to  combat  crime. 

We  recognize  the  effectiveness  and  the  growth  of  local  crime  watch  organiza- 
tions throughout  the  country  and  the  major  role  they  have  played  in  turning 
the  tide  against  crime.  By  working  together  and  in  cooperation  with  their  local 
law  enforcement  agencies,  citizens  have  always  been  one  of  our  most  effec- 
tive deterrents  against  crime.  Such  citizen  action  reaffirms  those  values  of 
community,  respect  for  the  law,  and  individual  responsibility  that  are  so  much 
a  part  of  our  national  heritage. 

It  is  important  that  ail  of  the  citizens  of  this  Nation  are  aware  of  the 
significance  of  community  crime  prevention  programs  and  the  valuable  impact 
that  their  participation  can  have  on  reducing  crime  in  their  neighborhoods.  A 
"National  Night. Out"  campaign  will  be  conducted  on  August  13,  1985  to  call 
attention  to  the  importance  of  community  crime  prevention  programs.  All 
Americans  will  be  urged  to  spend  the  hour  between  8-9  p.m.  on  that  evening 
on  their  lawns,  porches,  and  steps  in  front  of  their  homes  to  signify  that 
neighbors  looking  out  for  one  another  is  the  most  effective  form  of  crime 
prevention. 

Participation  in  this  nationwide  event  also  will  demonstrate  the  value  and 
effectiveness  of  police  and  community  working  together  in  a  partnership  on 
crime  prevention.  It  will  generate  support  for,  and  participation  in,  local  crime 
watch  programs;  strengthen  neighborhood  spirit  in  the  anticrime  effort;  and 
send  a  message  to  criminals  that  neighborhoods  across  America  are  organized 
and  watching.  This  is  a  unique  effort  to  remind  the  American  people  of  the 
crucial  role  they  can  play  in  making  their  streets  and  neighborhoods  safer. 
Strong,  safe  communities  don't  just  happen.  They  are  built  by  people  who  care 
and  volunteer  their  time  and  energy  to  make  the  community  a  good  place  to 
live. 

The  Congress,  by  Senate  Joint  Resolution  168,  has  designated  August  13, 1985. 
as  "National  Neighborhood  Crime  Watch  Day"  and  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  13,  1985,  as  National  Neighborhood 
Crime  Watch  Day.  I  call  upon  the  people  of  the  United  States  to  spend  the 
period  from  8  to  9  o'clock  p.m.  that  day  with  their  neighbors  in  front  of  their 
homes  to  demonstrate  the  importance  and  effectiveness  of  community  partici- 
pation in  crime  prevention  efforts. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docurnents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martteting  Service 
7  CFR  Part  932 

Grade  and  Size  Requirements  for 
Limited  Use  OI'ves;  Olives  Grown  in 
California 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  rule  extends  until  July 
31, 1986,  the  current  grade  and  size 
requirements  for  processed  olives  which 
are  used  in  the  production  of  limited  use 
styles  olives  (such  as,  halved, 
segmented,  sliced,  or  chopped  canned 
ripe  olives).  This  action  affords  handlers 
the  opportunity  to  market  larger 
quantities  of  olives  and  permits  the  use 
of  olives  too  small  to  be  desirable  for 
use  as  whole  (pitted  or  unpitted)  ripe 
olives  to  be  utilized  in  the  production  of 
other  styles  of  olives.  This  action  will 
benefit  olive  producers  and  consumers. 
EFFECTIVE  DATE:  August  16, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  |.  Doyle.  Chief.  Fruit  Branch. 
F&V,  AMS.  USDA,  Washington,  D.C. 
20250.  telephone  202-447-5975. 

SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  William  T.  Manley. 
Deputy  Administrator.  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action  is 
designed  to  promote  orderly  marketing 
of  California  olives  for  the  benefit  of 
producers  and  consumers  and  will  not 
substantially  affect  costs  for  those 
handlers  directly  regulated. 


This  regulation  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  932,  as  amended  (7  CFR  Part 
932),  regulating  the  handling  of  ohves 
grown  in  California.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  California  Olive 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

Section  932.52(a)(3)  provides  that  use 
of  processed  olives  smaller  than  the 
sizes  prescribed  for  whole  and  pitted 
styles  may  be  established  annually  for 
limited  use  and  the  subparagraph  further 
provides  that  such  minimum  sizes  may 
also  include  a  size  tolerance  as 
recommended  by  the  committee  and 
approved  by  the  Secretary.  Therefore, 
this  action  approves  the  establishment 
of  minimum  sizes  contained  in 
§  932.52(a)(3)  for  olives  from  the  1985-86 
crop.  These  requirements  are  the  same 
as  those  established  for  the  1984-85  crop 
year. 

This  action  was  recommended  at  a 
public  meeting  at  which  all  present 
could  state  their  views.  It  is  found  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary 
notice,  engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  in  that:  (1)  There  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  regulation  is  based  and  the 
effective  date  necessary  to  affectuate 
the  declared  policy  of  the  act;  (2) 
handlers  are  aware  of  this  action  as 
proposed  by  the  California  Olive 
Committee;  and  (3)  compliance  with  this 
regulation  will  require  no  special 
preparation  by  handlers  because  this 
regulation  is  the  same  as  the  one 
currently  in  effect. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements  and  orders, 
California.  Olives. 

PART  932— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  932  continues  to  read  as  follows: 


Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  932.153  is  revised  to  read  as 
follows: 

§  932. 1 53    Establishment  of  Grade  artd  Size 
Requirements  for  Processed  1985-86  Crop 
Year  Olives  for  Limited  Use. 

(a)  Grade.  On  and  after  August  1, 
1985.  any  handler  may  use  processed 
olives  of  the  respective  variety  group  in 
the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
processed  after  July  31. 1985.  and  meet 
the  grade  requirements  specified  in 

§  932.52(a)(1)  as  modified  by  §  932.149. 

(b)  Sizes.  On  and  after  August  1. 1985. 
any  handler  may  use  processed  olives  in 
the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
harvested  during  the  period  August  1. 
1985  through  July  31. 1986.  and  meet  the 
following  requirements: 

(1)  The  processed  olives  shall  be 
identified  and  kept  separate  and  apart 
from  any  olives  harvested  before  August 
1. 1985  or  after  July  31. 1986. 

(2)  Variety  Group  1  olives,  except  the 
Ascolano,  Barouni.  or  St.  Agostino 
varieties,  shall  be  of  a  size  which 
individually  weigh  %o  pound:  Provided, 
That  not  to  exceed  25  percent  of  the 
olives  in  any  lot  or  sublot  may  be 
smaller  than  M>o  pound; 

(3)  Variety  Group  1  olives  of  the 
Ascolano.  Barouni.  or  St.  Agostino 
varieties  shall  be  of  a  size  which 
individually  weigh  Vi4o  pound: 
Provided,  That  not  to  exceed  25  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  Vi4o  pound; 

(4)  Variety  Group  2  olives,  except  the 
Obliza  variety,  shall  be  of  a  size  which 
individually  weigh  Viso  pound: 
Provided,  That  not  to  exceed  20  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  Viso  pound; 

(5)  Variety  Group  2  olives  of  the 
Obliza  variety  shall  be  of  a  size  whic 
individually  weigh  yi4o  pound: 
Provided,  That  not  to  exceed  20  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  Vmo  pound. 

Dated:  August  13.  1985. 
Thomas  R.  Clark. 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(PR  Doc.  85-19614  Filed  8-15-85;  8:45  am] 

BILUNG  CODE  3410-03-M 
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7  CFR  Parts  1032  and  1050 

Milk  in  the  Soutt>em  Illinois  and 
Central  Illinois  Marketing  Areas;  Order 
Suspending  Certain  Provisions 

AQENCV:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Suspension  of  rules. 

summary:  This  action  suspends  certain 
diversion  provisions  of  the  Southern 
Illinois  and  Central  Illinois  orders  that 
relate  to  how  much  milk  may  be  moved 
directly  from  farms  to  nonpooi  plants 
and  still  be  priced  under  the  orders.  The 
action  removes  the  limits  on  such 
movements  of  milk  under  each  of  the 
orders  during  August  1985.  The 
suspension  was  requested  by  Prairie 
Fcirms  Dairy.  Inc..  a  cooperative 
association  that  represents  producers 
who  supply  each  of  the  markets.  The 
action  is  necessary  to  assure  the 
efncient  disposition  of  an  increasing 
supply  of  milk  by  producers  who  have 
regularly  supplied  the  fluid  milk  needs 
of  the  respective  markets. 
EFFECTrvE  DATE;  August  16. 1985. 
FOR  FURTHER  INFORMATION  CONTACr 
John  F.  Borovies.  Marketing  Specialist. 
Dairy  Division,  Agricultural  Marketing 
Srrvice,  U.S.  Department  of  Agriculture. 
Washington.  D.C.  20250.  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Proposed  Suspension:  Issued  July  18, 
1985:  published  July  24. 1985  (50  FR 
30203). 

William  T.  Manley.  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  lessens  the 
regulatory  impact  of  the  orders  on 
certain  milk  handlers  and  tends  to 
ensure  that  dairy  farmers  will  continue 
to  have  their  milk  priced  under  the 
orders  and  thereby  receive  the  benefits 
that  accrue  from  such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601  et 
seq).  and  of  the  orders  regulating  the 
handling  of  milk  in  the  Southern  Illinois 
and  Central  Illinois  marketing  areas. 
Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on  July 
24.  1985  (50  FR  30203)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  orders.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  No  comments  opposing  the 
proposed  action  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 


notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  month  of  August  1985  the 
following  provisions  of  the  orders  do 
not  tend  to  effectuate  the  declared  policy 
of  the  Act: 

1.  In  7  CFR  Part  1032  (Southern 
Illinois)  in  %  1032.13(b)(2).  the  words  "on 
any  day  during  the  months  of  May.  June, 
and  July,  during  the  months  of  August 
and  December  for  not  more  than  12  days 
of  production  of  producer  milk  by  such 
producer,  and  in  any  other  month  for  not 
more  than  8  days  of  production  of 
producer  milk  by  such  producer". 

2.  In  7  CFR  Part  1030  (Central  Illinois): 

a.  In  §  1050.13(d)(1).  the  words 
"During  May.  June  and  July". 

b.  In  §  1050.13.  paragraphs  (d)  (2).  (3). 
(4).  and  (5). 

Statement  of  Consideration 

The  action  removes  the  limits  on  the 
amount  of  milk  that  may  be  moved 
directly  from  farms  to  nonpooi  plants 
and  still  be  priced  under  the  Southern 
Illinois  and  Central  Illinois  orders  during 
August  1985.  During  August,  such 
movements  of  milk  to  nonpooi  plants 
under  the  Southern  Illinois  order  are 
limited  to  not  more  than  12  days' 
production  of  a  producer.  Under  the 
Central  Illinois  order,  diversions  to 
nonpooi  plants  may  not  exceed  the 
number  of  days  of  production  that  is 
received  at  pool  plants,  provided  that 
the  total  quantity  of  producer  milk 
diverted  does  not  exceed  35  percent  of 
the  amount  of  milk  physically  received 
at  pool  plants. 

The  suspension  was  requested  by 
Prairie  Farms  Dairy,  Inc.  a  cooperative 
association  that  supplies  milk  to 
handlers  regulated  under  each  of  the 
orders.  The  cooperative  association 
indicates  that  milk  production  under 
both  orders  is  significantly  above  year 
earlier  levels  and  that  a  greater 
proportion  of  the  available  milk  supplies 
will  have  to  be  shipped  to 
manufacturing  plants  than  can  be 
accommodated  under  the  current 
diversion  provisions  of  the  orders.  Thus, 
the  cooperative  contends  that  in  the 
absence  of  a  suspension  action,  costly 
and  inefficient  movements  of  milk 
would  have  to  be  made  solely  for  the 
purpose  of  pooling  the  milk  of  dairy 
farmers  who  have  supplied  the  fluid 
milk  needs  of  the  respective  markets. 

No  comments  in  opposition  to  the 
proposed  action  were  received. 
However,  two  cooperative  associations 
that  represent  producers  who  supply 
handlers  regulated  under  the  Southern 
Illinois  order  supported  the  suspension 
action  for  that  order.  Both  cooperative 
associations  (Mid-America  Dairymen. 
Inc..  and  Land  O'Lakes,  Inc.)  supported 


the  suspension  to  facilitate  the  efficient 
disposition  of  the  available  supply  of 
producer  milk. 

Milk  production  is  significantly  above 
year-eariier  levels  and  consequently,  a 
greater  proportion  of  the  available  milk 
supplies  will  have  to  be  shipped  to 
manufacturing  plants  for  surplus  uses. 
For  example,  under  the  Southern  Illinois 
order,  about  50  percent  of  the  maricefs 
producer  milk  was  used  in  other  than 
fluid  milk  products  during  June  1985 
compared  with  only  36  percent  for  June 
1984.  Similarly,  for  the  Central  Illinois 
market,  about  52  percent  of  the  producer 
milk  supply  was  used  for  other  than 
fluid  milk  products  in  June  1985 
compared  to  about  42  percent  a  year 
earlier.  There  is  every  indication  that 
favorable  feed  and  weather  conditions 
will  result  in  the  need  to  dispose  of  a 
greater  proportion  of  milk  supplies 
during  August  than  can  be 
accommodated  under  the  applicable 
diversion  hmitations  of  the  orders.  A 
suspension  action  will  permit  the 
efficient  disposition  of  the  increased 
milk  supplies  and  provide  market 
participants  with  time  to  evaluate  the 
production  and  sales  relationships  for 
the  markets  to  consider  appropriate 
marketing  adjustments  prior  to 
September.  In  the  absence  of  a 
suspension  action,  it  is  evident  that 
costly  and  inefficient  movements  of  milk 
would  have  to  be  made  solely  for  the 
purpose  of  pooling  the  milk  of  dairy 
farmers  who  have  regularly  supplied  the 
fluid  milk  needs  of  the  respective 
markets. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
here  of  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  This  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  the  orderly  marketing  of  milk 
in  the  marketing  areas  in  that  without 
the  suspension  costly  and  inefficient 
movements  of  milk  will  be  made  solely 
to  qualify  the  available  milk  for  pool 
status  under  the  orders; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  comments  in  opposition 
to  this  action  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 
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List  of  Subjects  in  7  CFR  Parts  1032  and 
1050 

Milk  Marketing  Orders.  Milk.  Dairy 
Products. 

The  authority  citation  for  7  CFR  Parts 
1032  and  1050  continues  to  read  as 
follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

//  is  therefore  ordered,  That  the 
following  language  in  §  1032.13(b)(2)  of 
the  Southern  Illinois  order  and  in 
§  1050.13(d)  (1),  (2).  (3).  (4)  and  (5)  of  the 
Central  Illinois  order  is  hereby 
suspended  for  August  1985: 

PART  1032— (AMENDED] 

§  1032.13    [Temporarily  suspended  in  part) 

1.  In  7  CFR  Part  1032  (Southern 
Illinois)  in  i  1032.13(b)(2).  the  words  "on 
any  day  during  the  months  of  May,  June, 
and  luly.  during  the  months  of  August 
and  December  for  not  more  than  12  days 
of  production  of  producer  milk  by  such 
producer,  and  in  any  other  month  for  not 
more  than  8  days  of  production  of 
producer  milk  by  such  producer". 

PART  1050— {AMENDED] 

§  1050.13    [Temporarily  suspended  in  part) 

2.  In  7  CFR  Part  1050  (Central  Illinois): 

a.  In  5  1050.13(d)(1).  the  words 
"During  May.  June  and  July". 

b.  In  S  1050.13.  paragraphs  (d)  (2).  (3), 
(4)  and  (5). 

Signed  at  Washington,  D.C.,  on:  August  12, 
1985. 
Karen  K.  Darling, 

Deputy  Assistant  Secretary  Marketing  & 
Inspection  Services. 

[FR  Doc.  85-19559  Filed  8-15-85;  8:45  am] 

BILUNQ  CODE  341(H)2-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 
[Doclcet  No.  24749;  AmdL  No.  1301] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARV:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  riegulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 


changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
EFFECTIVE  DATES:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  D.C.  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230).  Air 
Transportation  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  D.C.  20591; 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97] 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  §  97.20 


of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  and  (FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SL\Ps 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  elective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


Fedatal  Regirter  /  Vol.  50.  No.  159  /  Friday.  August  16.  198S  /  Rales  and  Regulations 


current.  It.  therefore:  (1)  is  not  a  'toajor 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  und«-  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  tbe  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  tbe  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97: 

Approaches.  Standard  instrument 
procedures. 

Issued  in  Washington.  DC.  on  August  9. 
1985.      ' 

|ohn  S.  Kera, 

AcHny  Director  (ff  Flight  Opemtions. 

Adoption  of  Th*  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U5.C.  1348, 1354(a).  1421.  and 
1510:  49  use.  106(g)  (revised.  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  n.49(b)(2). 

2.  By  amending  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DiME 
or  TACAN  SLAPs  identified  as  follows: 

■   "   •    Effective  September  36.  J9B5 

Jdaho  Falht.  ID— Fanning  Field.  VOR  RWY  2. 

Anidt4 
Idaho  Falls,  ID— Fanning  Field.  VOR  RWY 

20.  Amdte 
New  Orleans.  LA— Lakefront.  VOR  RWY 

ISR.  Aindt2 
New  Orleans.  LA— Lakt front.  VOR/DME 

RWY  36L.  Amdt  5 
New  Orleans.  LA— Lakefront.  VOR-A.  Anidt 

15 
New  Orleans.  LA — Lakefront.  VOR-B  Aindt  6 
Ruston.  LA— RuBton  Muni.  VOR/DME-A. 

Amdt  8 
Cut  Bank.  MT— Cut  Bank  Muni.  VOR  RWY 

31.  Amdt  12 
Chillicothe,  OH— Ross  Couniy.  VOR  RWY  22. 

Orig 
Aurora.  OR— Aurora  Slate.  VOR/DME-A 

Amdt  1 
Killeen.  TX— Killeen  Municipal.  VOR-A.  Orig 
Cable.  WI— Cable  Union.  VOR/DNtF.-A. 

Amdt  4 

3.  By  amending  S  97.25  LOC.  LOG/ 
DME.  LDA.  LDA/DME.  SDF.  and  SDF 
DME  SlAPs  identified  as  follows: 

•    •   •    Effective  September  26.  1985 

Ocala.  PL — Ocala  Muni/|im  Taylor  Field. 
IjOC  RWY  36.  Amdt  4 


Idaho  Falls.  ID-Fanning  Field.  LOC  BC  RWY 

2.  Amdt  2 
CampbellsviUe.  KY— Taylor  County.  LOC 

RWY  23,  Orig 
St.  Paul.  MN— St  Paul  Downtown  Holman 

Fid.  LOC  RWY  30.  Amdt  10 
Portland.  OR— Portland  Intl.  LOC/DME  RWY 

20,  Amdt  6 

4.  By  amending  %  97.27  NDB  and  NDB/ 
DME  SIAPS  identified  as  follows: 

•  *   •    Effective  September  26.  1985 

Ocala.  FL — Ocala  Muni/|im  Ta>1or  Field. 

NDB  RWY  36.  Orij 
Idaho  Falls.  ID— Fanning  Field.  NDB  RWY  20. 

Amdte 
Columbus.  IN— Columbus  Muni.  NDB  RWY 

22.  Amdt  8 
Campbelisville,  KY— Taylor  County,  NDD 

RWY  23,  Orig 
Three  Rivers,  MI — ^Three  Rivers  Muni  Dr. 

Haines,  NDB  RWY  27.  Amdt  7 
St.  Paul.  MN— St.  Paul  Downtown  Holman 

Fid.  NDB  RWY  30,  Amdt  4 
Chillicothe,  OH— Ross  Couniy.  NT)B  RWY  22. 

Amdt  3 
Sandy  Springs.  OK — William  R.  Pogue  Muni. 

NDB  RWY  35.  Orig 
Moen  Island  TT— Truk  Intl.  NDB/DME  RWY 

4.  Orig 

Yap  Island.  TT— Yap  International,  NDB/ 

DME  RWY  7.  Orig 
Cable.  WI— Cable  Union.  NDB-B.  Amdt  6 

•  •  *  Effective  August  2, 1985 

French  Uck,  IN— French  Lick  Muni.  NDB 
YWn  2a  Amdt  5.  Cancelled 

5.  By  amending  §  97.29  ILS.  ILS/DME. 
ISMLS.  MLS.  MLS/DME  and  MLS/ 
RNAV  SIAPs  identified  as  follows: 

•  •  '  Effective  September  26.  1985 

Idaho  Falls.  ID— Fanning  Field.  ILS  RWY  20. 

Amdt  5 
Columbus.  IN— Columbus  Muni,  ILS  RWY  22. 

Amdt  5 
St.  Paul.  MN— St.  Paul  Downtown  Holman 

Fid.  MLS  RWY  30  (Interim).  Amdt  6 

■  •  *  Effective  August  29.  1985 

Binghair.ton.  NY— Edwin  A.  Link  Field- 
Broome  County.  ILS  RWY  34.  Amdl  20 

Richmond.  VA — Richard  Evelvn  D\Td  Intt. 
MLS  RWY  2.  Orig 

•  •  •  Effective  August  1.  1985 

Saginaw,  Ml— Tri  City.  ILS  RWY  23.  Amdt  2 

6.  By  amending  S  97.31  RADAR  SIAPs 
identified  as  follows: 

•  •  '  Effective  September  26.  1985 

Florence.  SC — Florence-City-County. 
R.'VDAR-l,  Orig 

7.  By  amending  \  97.33  RNAV  SIAPs 
identified  as  follows: 

•  *  '  Effective  September  26.  1985 

Atlantic  City,  N)— Atlantic  City  Muni/Bader 

Field.  RNAV  RWY  11,  Amdt  3 
Massena,  NY— Massena  Intl-Richards  Field. 

RNAV  RWY  5.  Amdt  4 
Massena.  NT — Massena  Intl-Richards  Field, 

RNAV  RWY  23,  Amdt  5 


Cabte.  WI— Cable  Union.  RNAV  RWY  34. 
Amdt  3 

(l-'R  Doc  85-19509  Filed  8-1S-85;  6:45  am] 

BILLING  CODE  4910-1S-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(Docket  No.  9169] 

Associated  Milts,  Inc^  Protilt>ited  Trade 
Practices,  and  Affiimativ*  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  Order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfan* 
methods  of  competition,  this  consent 
order  requires  the  Chicago,  111. 
manufacturer  and  seller  of  the  Pollenex 
Pure  Air  "99"  Air  Cleaner/Deodorizer 
Model  699,  among  other  things,  to  cease 
representing,  contrary  to  fact  that  this 
portable  household  air  cleaning 
appliance  removes  most  tobacco  smoke 
and  substantially  all  ragweed  pollen  and 
dust  from  the  air  people  breathe  under 
household  conditions  and  that  the 
appliance  effectively  filters  all  the  air  in 
a  14  foot  X  18  foot  room  in  less  than  an 
hour.  The  order  also  bars  the  firm  from 
misrepresenting  the  ability  of  any  such 
appliance  or  equipment  to  clean  or 
remove  any  quantity  of  indoor  air 
contaminants,  or  the  conditions  of  use 
under  which  the  appliance  would 
remove  the  contaminants.  Further,  the 
company  is  required  to  possess 
competent  and  reliable  evidence  to 
support  any  claim  relating  to  the 
performance  characteristics  of  such 
appliance;  and  maintain  written  records 
of  all  materials  that  substantiate, 
contradict,  or  qualify  performance 
claims. 

date:  Complaint  issued  Oct.  24, 1983. 

Order  issued  July  23, 1985.  * 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/B-411-5,  Judith  Wilkenfeld, 
Washington,  D.C.  20580.  (202)  376-8648. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  Feb.  5. 1985,  there  was 
published  in  the  Federal  Register.  50  FR 
4980,  a  proposed  consent  agreement 
with  analysis  In  the  Ma'tter  of 
Associated  Mills,  Inc.,  a  corporation,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 


'  Copies  of  the  CompldinI  and  the  Decisien  hrcI 
Order  are  filed  with  the  original  document 
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comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codiHed  under  16 
CFR  Part  13.  are  as  follows:  Subpart — 
Advertising  Falsely  or  Misleadingly: 
§  13.10  Advertising  falsely  or 
misleadingly;  S  13.10-5  Knowingly  by 
advertising  agent:  S  13.170  Qualities  or 
properties  of  product  or  service; 
S  13.170-16  Cleansing,  purifying;  §  13.190 
Results;  S  13.205  Scientific  or  other 
relevant  facts;  S  13.210  Scientific  tests. 
Subpart — Corrective  Actions  and/or 
Requirements:  { 13.533  Corrective 
actions  and/or  requirements;  13.533-45 
Maintain  records.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Goods:  §  13.1710  Qualities  or  properties: 
S  13.1730  Results;  S  13.1740  Scientific  or 
other  relevant  facts;  S  13.1762  Tests, 
purported.  Subpart — Neglecting, 
Unfairly  or  Deceptively,  to  Make 
Material  Disclosure:  S  13.1885  Qualities 
or  properties;  }  13.1895  Scientific  or 
other  relevant  facts. 

List  of  Subjecto  in  16  CFR  Part  13 

Household  air  cleaning  appliances. 
Trade  practices. 

(Sec.  8.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719.  as  amended:  15 
use.  45) 

Benjamin  I.  Berman, 

Acting  Secretary. 

|FR  Doc.  85-19550  Filed  8-15-85:  8:45  amj 

BILLINQ  COOC  •7SO-01-M 


16  CFR  Part  13 
(Docket  No.  C-3159] 

Decorating  Products  Association  of 
Central  Rortda;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  This  consent  order  requires 
Decorating  Products  Association  of 
Central  Florida  (DPACF).  an  association 
composed  of  wallcovering  retailers  and 
suppliers,  among  other  things,  to  cease, 
individually  or  in  concert  with  others, 
engaging  in  conduct  having  the  purpose 
or  effect  of  fixing  prices,  terms  or 
conditions  of  sale  of  wallcoverings: 
coercing  sellers  of  wallcoverings  to 


adopt  or  abandon  any  practice  or  policy 
concerning  pricing,  conditions  of  sale, 
distribution  method,  or  choice  of 
customers.  DPACF  is  also  barred  from 
suggesting  or  recommending  to  its 
members  that  they  refuse  to  deal  or 
otherwise  attempt  to  affect  a  supplier's 
pricing  or  distribution  methods;  and 
from  assisting  any  affiUated 
organization  or  its  members  in  engaging 
in  the  prohibited  conduct.  The 
organization  is  further  required  to  mail  a 
copy  of  the  order  to  each  of  its  members 
and  to  publish  it  in  its  newsletter  in  a 
timely  fashion.  Finally,  the  order 
obligates  DPACF  to  require  its  members 
to  agree  in  writing  to  be  bound  by  the 
terms  of  the  order  as  a  condition  of 
membership;  and  to  terminate  for  a 
period  of  one  year  any  member  believed 
to  have  engaged  in  the  prohibited 
practices  after  the  elective  date  of  the 
order. 

tfATE:  Complaint  and  Order  issued  July 

26. 1985. ' 

FOR  FURTHER  INFORMATION  CONTACT 

Ed  Glynn,  FTC/Lr^02-4.  Washington. 
DC.  20580.  (202)  634-660a 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  May  14, 1985,  there  was 
published  in  the  Federal  Register,  50  FR 
20107,  correction,  50  FR  23316,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Decorating 
Products  Association  of  Central  Florida, 
an  unincorporated  association,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart — 
Coercing  and  Intimidating:  §  13.367 
Members;  §  13.370  Suppliers  and  sellers. 
Subpart — Combining  or  Conspiring: 
§  13.384  Combining  or  conspiring; 
§  13.395  To  control  marketing  practices 
and  conditions;  §  13.425  To  enforce  or 
bring  about  resale  price  maintenance: 
§  13.433  To  fix  prices;  S  13.497  To 
terminate  or  threaten  to  terminate 
contracts,  dealings,  franchises,  etc. 
Subpart — Corrective  Actions  and/or 
Requirements:  S  13.533  Corrective 
actions  and/or  requirements;  §  13.533-20 


Disclosures;  f  13.533-45  Maintain 
records. 

List  of  Subjects  in  16  CFR  Part  13 

Wallcoverings,  Trade  practices. 

(Sec  6,  38  Stat  721;  15  VS.C.  46.  InterpreU  or 
applies  sec.  5.  38  Stat.  719.  as  amended;  IS 
U.S.C.  45) 

Benjamin  I.  Berman. 

Acting  Secretary. 

[PR  Doc.  85-19548  Filed  8-15-85: 8.45  am) 

BILUMC  COOC  •7t»-01-ll 

16  CFR  Part  13 
(Docket  No.  C-31581 

Hawaii  Dental  Service  Corp., 
Proha>ited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires.the  Hawaii  Dental 
Service  Corporation  ("HDS"),  an 
organization  engaged  in  the 
administration  and  operation  of  pre-paid 
dental  care  programs  whose  dentist 
members  provide  dental  care  service  for 
a  fee,  among  other  things,  to  cease 
basing  its  decision  to  send  dentists  to 
the  counties  of  Maui.  Kauai,  and 
Hawaii,  on  the  approval  or  consent  of 
member  dentists  who  reside  in  those 
counties.  The  order  bars  the 
organization  from  denying  membership 
to  any  dentist  licensed  to  practice  in 
Hawaii,  based  in  whole  or  in  part  on  the 
approval  of  other  dentists  in  the 
geographic  location  of  the  dentist's 
proposed  practice,  and  from  including, 
encouraging,  or  assisting  any  dentist  or 
other  non-governmental  organization  to 
take  any  of  the  prohibited  actions. 
Within  thirty  days  from  the  effective 
date  of  the  order,  HDS  is  required  to 
remove  from  its  constitution  and  bylaws 
or  other  guidelines,  any  provision, 
interpretation  or  policy  statement  that  is 
inconsistent  with  the  order  and  publish 
in  its  newsletter  and  another 
publication,  a  notice  of  such  removal. 

DATE:  Complaint  and  Order  issued  July 

26, 1985  '. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erika  R.  Wodinski,  San  Francisco 
Regional  Office,  Federal  Trade 
Commission,  450  Golden  Gate  Ave..  San 
Francisco,  CA  94102.  (415)  556-1270. 


'  Copies  of  the  Complaint  and  the  Decision  unci 
Ortier  are  filed  willi  the  original  document. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  filed  with  the  original  documenl 
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SUPPLEMENTARY  INFORMATION:  On 

Monday.  April  29, 1985,  there  was 
published  in  the  Federal  Register.  50  PR 
16708.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Hawaii 
Dental  Service  Corporation,  a 
corporation,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  18 
CFR  Part  13,  are  as  follows:  Subpart — 
Coercing  and  Intimidating:  §  13.350 
Customers  or  prospective  customers; 
§13.367  Members.  Subpart — Combining 
or  Conspiring:  §  13.384  Combining  or 
conspiring;  §  13.388  To  control 
allocation  and  solicitation  of  customers; 
§  13.425  To  enforce  or  bring  about  resale 
price  maintenance;  S  13.475  To  restrict 
competition  in  buying;  §13.497  To 
terminate  or  threaten  to  terminate 
contracts,  dealings,  franchises,  etc. 
Subpart — Corrective  Actions  and/or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  9  13.533-20 
Disclosures;  §  13.533-37  Formal 
regulatory  and/or  statutory 
requirements;  §  13.533-40  Furnishing 
information  to  media;  §  13.533-^ 
Release  of  general,  specific,  or 
contractual  constrictions,  requirements, 
or  restraints. 

List  of  Subjects  in  16  CFR  Fart  13 

Dental  services,  Trade  practices. 

(Sec.  8,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719.  as  amended;  15 
l'.S.C.45) 

Benjamin  I.  Berman. 

Acting  Secretary. 

(FR  Doc.  85-19549  Filed  8-15-85:  8:45  am] 

BILUNG  CODE  67S<M>1-M 


16  CFR  Part  13 
[Docket  No.  C-2859] 

Salomon/Nortti  America,  Inc.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Modifying  Order. 

summary:  This  order  modifies  the  1977 
consent  order  (42  FR  6797)  issued  with 
respondent  by  deleting  provisions  in  the 
original  order  that  prohibited  the 


company  from  barring  transshipment 
(sales  between  retailers)  or  limiting  the 
retail  locations  from  which  dealers  may 
sell  its  products.  The  modifying  order  is 
the  result  of  respondent's  request  to  the 
Commission  for  modification  of  the 
terms  of  the  original  order. 
DATES:  Consent  Order  issued  Jan.  6, 
1977.  Modifying  Order  issued  July  30. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
FTC/L-301.  Daniel  P.  Ducore, 
Washington.  D.C.  20580.  (202)  634-4642. 
SUPPI^MENTARV  INFORMATION:  In  the 

Matter  of  Salomon/North  America.  Inc., 
a  corporation.  The  prohibited  trade 
practices  and/or  corrective  actions,  as 
codified  under  18  CFR  Part  13,  are 
modified  by  deleting  the  following: 
Subpart — Combining  or  Conspiring: 
§  13.450  To  limit  distribution  or  dealings 
to  regular,  established  or  acceptable 
channels  or  classes. 

List  of  Subjects  in  16  CFR  Fart  13 

Ski  bindings  and  equipment.  Trade 
practices. 

(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Order  Reopening  and  Modifying  Order 

Commissioners:  )ames  C.  Miller  III, 
Chairman;  Patricia  P.  Bailey,  George  W. 
Douglas.  Terry  Calvani,  Mary  L  Azcuenaga. 

In  the  Matter  of  Salomon/ North  America. 
Inc.,  Docket  No.  C-2859. 

Issued:  January  6, 1977. 

On  March  25, 1985,  respondent 
Salomon/North  America,  Inc. 
("Salomon")  filed  its  "Request  of 
Salomon/North  America,  Inc.  for 
Modification  of  Consent  Order" 
("Request"),  pursuant  to  section  5(b)  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  45(b),  and  §  2.51  of  the 
Commission's  Rules  of  Practice.  The 
Request  asked  the  Commission  to 
reopen  the  proceeding  in  Docket  No.  C- 
2859  and  to  modify  the  order  issued  by 
the  Commission  in  this  case  on  January 
6, 1977.  by  deleting  the  provisions  that 
restrict  Salomon's  ability  to  limit  the 
transshipping  of  its  products  and  that 
prohibit  Salomon  from  limiting  the  retail 
locations  from  which  dealers  may  sell 
its  products.  Salomon  also  requests 
deletion  of  Paragraph  II  of  the  order 
which  creates  a  limited  exception  to  the 
order's  provision  that  restricts 
Salomon's  ability  to  limit  the 
transshipment  of  its  products.  Salomon's 
Request  was  on  the  public  record  for 
thirty  days  and  no  conunents  were 
received. 

After  reviewing  Salomon's  request 
and  other  available  information,  the 
Commission  has  concluded  that  the 


public  interest  warrants  reopening  and 
modification  of  the  order  in  the  manner 
requested  by  Salomon.  The 
transshipment  and  location  restriction 
provisions  of  the  order  (subparagraphs 
I.B  and  I.C)  were  adopted  principally  as 
"fencing-in"  restraints  ancillary  to  the 
order's  ban  on  resale  price  maintenance 
("RPM")  Salomon  has  shown  that  it 
does  not  fix  the  prices  at  which  its 
authorized  dealers  resell  Salomon  ski 
products,  that  Salomon  ski  product 
prices  vary  from  dealer  to  dealer,  and 
that  the  transshipment  and  location 
restriction  provisions  therefore  have 
served  their  purpose  to  encourage  the 
emergence  of  intrabrand  price 
competition  in  Salomon  products.  To  the 
extent  that  subparagraphs  I.B  and  LC 
were  intended  as  a  remedy  for  the 
alleged  anticompetitive  effects  of 
transshipment  and  location  restrictions 
independent  of  RPM,  the  Supreme 
Court's  ruling  in  Continental  T.  V.  Inc.  v. 
GTESylvania.  Inc..  433  U.S.  26  (1977). 
constitutes  a  change  in  law  that  justifies 
reexamination  of  the  provisions.  Such  a 
reexamination,  based  on  the  record 
presented  by  Salomon  and  other 
information,  demonstrates  that 
transshipment  and  location  restraints  by 
Salomon  would  pose  no  threat  to 
interbrand  competition. 

Salomon's  inability  to  ban 
transshipping  and  sales  from 
unauthorized  locations  would  likely 
cause  Salomon  significant  competitive 
injury  by,  among  other  things,  lessening 
the  efficiency  of  Salomon's  distribution 
system,  discouraging  dealers  from 
remaining  with  Salomon,  exposing 
Salomon's  customers  to  increased  risk 
of  injury  and,  consequently,  exposing 
Salomon  to  personal  injury  claims. 

The  transshipment  and  location 
restriction  provisions  in  question  appear 
to  have  served  their  remedial  purpose. 
There  is  no  indication  that  Salomon  has 
engaged  in  RPM  (or  has  breached  the 
order's  transshipping  and  location 
restriction  provisions)  from  January  6, 
1977,  to  date,  and  nothing  in  the  record 
suggests  that  there  is  a  need  to  continue 
the  order's  transshipment  and  location 
restriction  provisions  to  ensure  that 
RPM  is  not  reinstituted  by  Salomon. 

Accordingly,  it  is  ordered  that  this 
matter  be,  and  it  hereby  is,  reopened 
and  that  subparagraphs  I.B,  I.C  and 
Paragraph  II  of  the  order  be,  and  they 
hereby  are,  deleted. 

Issued:  July  30, 1985. 

By  the  Commission. 
Benjamin  I.  Berman, 
Acting  Secretary. 
[FR  Doc.  85-19547  Filed  8-15-85;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

20  CFR  Part  450 

42  CFR  Parts  400.  405,  408.  409.  442. 
456. 481.  485. 488  and  491 

[BERC-260-F] 

Medicare  and  Medicaid;  Corrections 
and  Conforming  Ctianges 

aOENCy:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rules  and  corrections. 

summary:  This  document— 

1.  Removes  unnecessary  rules  from 
the  Social  Security  regulations. 

2.  Removes  reporting  requirements 
that  never  went  into  effect  because  they 
were  not  approved  by  the  Office  of 
Management  and  Budget. 

3.  Corrects  errors  and  omissions  in 
final  rules  published  in  December  1982 
and  March  1983. 

4.  Makes  technical  corrections  and 
conforming  changes  in  other  Medicare 
and  Medicaid  regulations  that  deal  with 
payment  of  benefits,  exclusions  from 
Medicare,  beneficiary  appeals,  and 
physician  certification.  These  changes 
are  needed  primarily  to  conform  certain 
rules  to  changes  made  in  other 
regulations  since  the  rules  were  last 
published. 

5.  Redesignates  Parts  481  and  488  to 
make  possible  a  more  logical 
organization  of  Subchapter  E — 
Standards  and  Certification. 
EFFECTIVE  DATE:  These  rules  are 
effective  September  16, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Luisa  V.  Iglesias,  (202)  245-0383. 

SUPPLEMENTARY  INFORMATION:  Part  450 
of  Chapter  III  of  Title  20  of  the  Code  of 
Federal  Regulations,  which  deals  with 
grants  to  demonstrate  the  effectiveness 
of  health  care  rate  regulation,  as 
authorized  under  section  1526  of  the 
Public  Health  Service  Act,  is  removed  as 
unnecessary  because — 

•  We  have  never  approved  any 
demonstration  projects  under  these 
rules; 

•  For  the  past  several  years.  Congress 
has  not  appropriated  any  funds  to 
implement  the  section  1526  authority: 
and 

•  Section  1886(c)  of  the  Medicare 
statute,  enacted  in  September  1982  and 
amended  in  April  1983,  allows  States  to 
request  HCFA  approval  of  a  State's 
hospital  reimbursement  control  system 
under  which  payment  for  services 
provided  by  hospitals  in  the  State  may 


be  made  in  accordance  with  the  State's 
system,  rather  than  in  accordance  with 
other  provisions  of  title  XVUL  Thus, 
demonstration  projects  for  health  care 
rate  regulation  are  unnecessary. 

Two  sets  of  final  rules  are  corrected 
by  this  document.  The  first  published  on 
December  15, 1982  (47  FR  56282), 
established  Part  488,  the  rules  for  the 
comprehensive  outpatient  rehabilitation 
facility  (CORF)  services  authorized 
under  section  18ei(cc)  of  the  Social 
Security  Act.  Part  488  (which  is  being 
redesignated  as  Part  485)  needed  only 
the  correction  of  the  statement  that  a 
CORF  psychologist  must  hold  a  master's 
degree  "from  a  training  program 
approved  by  the  State."  Since  training 
programs  are  not  approved  by  the  State 
and  do  not  grant  degrees,  we  corrected 
the  statement  to  read  ".  .  .  a  master's 
degree  in  psychology  from  an 
educational  institution  approved  by  the 
State  in  which  it  is  located." 

The  second  was  published  on  March 
25. 1983  (48  FR  12526)  to  implement  13 
statutory  provisions  and  to  clarify, 
reorganize,  and  renumber  a  major 
portion  of  the  Medicare  hospital 
insurance  regulations.  Most  of  the 
corrections  are  required  because  of 
unintended  omissions.  In  one  case 
(§  409.12)  it  was  necessary  to  revise  the 
language  because  it  did  not  clearly 
describe  the  statutory  exclusion  of 
private  duty  nursing.  The  definition  of 
"provider"  is  amended  to  include  a 
hospice:  and  the  definition  of  "State",  to 
refiect  the  extension  of  Medicaid 
funding  to  American  Samoa. 

A  third  set  of  final  rules,  published  on 
September  1, 1983  (48  FR  39752) 
implemented  sections  602  (e),  (h),  and 
(k)  of  Pub.  L  98-21  (the  Social  Security 
Amendments  of  1983),  which  amended 
the  Act  to  (1)  exclude  from  Medicare 
payment  any  service  (other  than 
physicians'  services)  furnished  to 
hospital  inpatients  unless  the  service  is 
furnished  by,  or  under  arrangements 
made  by,  the  hospital;  (2)  require 
hospitals  to  agree,  as  a  condition  for 
approving  a  provider  agreement,  to 
furnish  directly  or  under  arrangements 
any  inpatient  hospital  services  (except 
physicians  services)  that  are  covered  by 
Medicare:  and  (3)  provide  that  the  first 
two  requirements  may  be  waived  for 
any  cost  reporting  period  that  begins 
before  October  1986,  if  a  hospital  has, 
since  before  October  1982.  allowed 
direct  billing  under  Part  B  so  extensively 
that  immediate  implementation  of  the 
exclusion  would  threaten  the  stability  of 
the  care  furnished  to  the  hospital's 
inpatients.  The  rules  published  on 
September  1. 1983  added  a  new 
paragraph  (m)  to  §  405.310  to  reflect  the 
new  exclusion  and  the  exceptions  to 


that  exclusion.  Because  the  language  of 
that  paragraph  (m)  is  unclear  and  could 
be  misleading,  we  are  revising  it  to 
ensure  proper  understanding  and 
application.  We  are  also  updating  other 
paragraphs  of  §  405.310  as  explained 
below  in  the  discussion  of  changes  to 
Subpart  C  of  Part  405  of  the  Medicare 
rules.  This  document  also  corrects  and 
conforms  other  Medicare  regulations  in 
Subparts  A.  C.  F,  G.  K.  and  P  of  Part  405. 
and  in  Parts  456  and  474.  as  explained 
below: 

1.  In  Subpart  A.  which  deals  with 
payment  of  hospital  insurance  benefits, 
we: 

a.  Revised  §  405.165  to  — 

•  Substitute  the  term  "posthospital 
SNF  care"  for  "posthospital  extended 
care  services"  wherever  it  appears,  and 
add  "participating  hospital  that  has  a 
swing-bed  approval"  as  a  place  (in 
addition  to  a  SNFF)  where  Medicare  pays 
for  SNF  care.  (These  changes  are 
needed  for  consistency  with  the  rules 
published  on  March  25,  1983  at  48  FR 
12541-12546,  which  change  the 
terminology  and  specify  coverage  of 
SNF  care  furnished  in  any  hospital  that 
has  an  agreement  to  use  some  of  its 
beds  to  furnish  SNF  type  care.) 

•  Delete  the  parenthetical  statement 
"(other  than  a  doctor  of  podiatry  or 
surgical  chiropody)"  because,  under 
section  1861(r){3)  of  the  Social  Security 
Act  (the  Act)  as  amended  by  section  951 
of  the  Omnibus  Reconciliation  Act  of 
1980  (Pub.  L  96-499),  a  doctor  of 
podiatric  medicine  is  recognized  as  a 
physician  for  purposes  of  certifjnng  need 
for  services,  if  specified  conditions  are 
met. 

•  Delete  the  reference  to  Part  463 
Professional  Standards  Review 
Organization  (PSRO)  because  those 
organizations  no  longer  function  to 
review  Medicare  claims. 

•  Substitute  reference  to  "§§  409.20 
and  409.30-409.36"  for  reference  to 

§§  405.125  through  405.128a  ",  because 
the  latter  sections  were  renumbered  by 
the  March  25, 1983  regulations  cited 
above. 

•  Delete  the  reference  to  §  405,133 
because  that  section  was  removed  from 
the  Medicare  regulations  by  the  March 
25, 1983  publication.  Section  405.133 
dealt  with  the  "presumed  coverage" 
provision  that  was  formerly  contained  in 
section  1814  of  the  Act,  and  was 
repealed  by  section  941  of  Pub.  L.  96- 
499. 

•  Conform  the  content  on  inpatient 
hospital  services  (required  before 
admission  to  the  SNT)  to  §§  409.3  and 
409.30  of  the  March  25. 1983  regulations 
(48  FR  12542  and  12544). 

b.  Revised  §  405.166  to  — 
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•  Change  "posthospital  extended  care 
services"  to  "posthospital  SNF  care". 

•  Indicate  briefly  the  content  of  cited 
i  405.1137. 

•  Revise  paragraph  (b)  to  reflect  the 
fact  that  it  is  PROs  rather  than  PSROs 
that  may  now  assume  responsibility  for 
review  of  SNF  care. 

c.  Revised  S  405.167  to— 

•  Change  "posthospital  extended  care 
services"  to  "posthospital  SNF  care". 

•  Update  the  content  to  show  that — 

(1)  HCFA  (rather  than  the  Secretary) 
makes  the  determination,  as  is  set  forth 
in  §  489.50  of  the  Medicare  regulations. 

(2)  The  provisions  also  apply  to  SNF 
care  furnished  by  a  hospital  that  has  a 
swing-bed  approval. 

•  Delete  unnecessary  cross- 
references. 

d.  Revised  §  405.170  to— 

•  Delete  the  word  "posthospital" 
wherever  it  appears  because  the 
requirement  that  home  health  services 
be  related  to  prior  inpatient  hospital 
care  was  removed  from  section 
1812(b)(3)  of  the  Act  by  section  930  of 
Pub.  L.  96^99. 

•  Delete  the  details  of  certification 
requirements  because  they  duplicated 
the  content  of  S  405.1633,  which  contains 
the  applicable  rules  on  certification  for 
home  health  services  and  is  cited  in 

§  405.170. 

•  Delete  content  pertinent  to  the 
presumed  coverage  provision  that  was 
repealed. 

•  Include  reference  to  i  409.42.  which 
contains  other  conditions  for  coverage 
of  home  health  services. 

•  Remove  paragraph  (c)  which  dealt 
with  the  revoked  "presumed  coverage" 
provision  explained  above  in  the 
discussion  of  9  405.165. 

e.  Made  other  minor  editorial  changes 
and  corrections. 

2.  In  Subpart  C,  which  deals  with 
exclusions  from  Medicare  and 
exceptions  to  those  exclusions,  we  have, 
in  addition  to  Vevising  the  recently 
added  paragraph  (m)  of  S  405.310,  as 
discussed  above,  made  the  following 
kinds  of  changes: 

a.  Updating  to  reflect  statutory 
changes  already  in  effect  Sections  936 
and  939  of  Pub.  L  96-499  amended 
section  1862  of  the  Act  to  broaden 
benefits  by  (1)  extending  coverage  of 
inpatient  hospital  care  in  connection 
with  dental  procedures  to  situations  in 
which  hospitalization  is  required 
because  of  the  severity  of  the  dental 
procedures,  and  (2)  encompassing 
treatment  of  warts  of  the  foot.  Section  1 
of  Pub.  L  96-611  added  sections 
1861(s)(l(i)  and  1862(a)(1)(B)  to  the  Act 
to  provide  coverage  for  pneumococcal 
vaccine  and  vaccination  to  the  extent 
that  it  is  reasonable  and  necessary  for 


the  prevention  of  illness.  These 
additional  services  are  covered  as 
exceptions  to  specific  exclusions  from 
Medicare.  Accordingly,  they  are 
reflected,  respectively,  in  revised 
paragraphs  (i).  (1),  and  (e)  of  8  405.310. 

b.  Updating  to  reflect  statutory 
changes  already  implemented  by  final 
rules.  Section  122  of  Pub.  L  97-248 
amended  section  1812  of  the  Act  to 
expand  Medicare  Part  A  coverage  to 
include  hospice  care.  Implementing  rules 
were  published  on  December  16, 1983 
(48  FR  56C08).  The  hospice  rules  provide 
exceptions  to  three  of  the  9  405.310 
exclusions:  custodial  care  (paragraph 
(g)),  personal  comfort  services 
(paragraph  (j)),  and  services  not 
reasonable  and  necessary  (paragraph 
(k)). 

c.  Conforming  and  clarifying  editorial 
changes.  We  made  minor  editorial 
changes  in  paragraphs  (a)  through  (d), 
(f),  and  (h)  of  §  405.310,  to  achieve 
consistency  of  style  and  terminology 
with  the  paragraphs  that  required  die 
substantive  changes  discussed  above. 

d.  Removal  of  duplicative  content.  We 
removed  paragraph  (n)  of  that  section 
because  its  content  was  transferred  to 

S  409.30  by  the  final  rules  published  on 
March  25, 1983,  and  discussed  above. 

3.  In  Subpart  D,  which  deals  with 
principles  of  reimbursement,  we  have: 

•  Removed  reporting  requirements 
that  never  became  effective  because 
they  were  not  approved  by  the 
Executive  Office  of  Management  and 
Budget  (EOMB).  (Paragraph  (h)  of 

S  405.421,  which  is  removed,  contained 
reporting  requirements  apphcable  to 
providers  that  receive  grants  for  primary 
care  training  programs.  It  was  published 
with  a  note  indicating  that  it  would  not 
go  into  effect  until  approved  by  EOMB). 

4.  In  Subpart  F,  in  5  405.658,  which 
deals  with  emergency  services  furnished 
by  nonparticipating  hospitals,  we  have 
corrected  cross-references. 

5.  In  Subpart  G,  which  sets  forth  the 
policies  and  procedures  for  beneficiary 
appeals  under  the  hospital  insurance 
program,  we  have  made  the  following 
changes: 

•  Removed  the  appendix  tha< 
reproduced  the  Social  Security 
regulations  that  contain  provisions 
applicable  to  beneficiary  appeals  (20 
CFR  Part  404,  Subparts  ]  and  R).  We 
supplied  the  appendix  so  that  users  of 
HCFA  regulations  could  get  the 
complete  picture  without  having  to  refer 
to  another  title  of  the  CFR.  However, 
when  the  Social  Security  regulations 
were  revised,  our  appendix  became 
outdated.  We  have  concluded  that  the 
cost  of  maintaining  the  appendix 
outweighs  the  advantages  that  it  might 
provide. 


•  Deleted  a  reference  to  that 
appendix  (9  405.701). 

•  Corrected  cross-references  in 
9  405.710(b). 

6.  In  Subpart  K.  which  sets  forth  the 
conditions  of  participation  for  skilled 
nursing  facilities  (SNFs),  we  amended 
9405.1121  to— 

•  Remove  reporting  requirements  that 
have  never  gone  into  effect  because  they 
were  not  approved  by  the  Office  of 
Management  and  Budget;  and 

•  Substitute  language  that  reflects 
only  the  provisions  of  section  1861(j)(14) 
of  the  Act,  which  is  clear,  and  sufficient 
to  ensure  the  protection  of  funds 
belonging  to  SMF  patients. 

7.  In  Subpart  P,  which  sets  forth  the 
requirements  for  physician  certification 
and  recertification,  we  removed  an 
outdated  cross-reference  in  §  405.1625-1, 
revised  99  405.1629  and  405.1632  to 
conform  their  terminology  to  previously 
published  revisions  of  9  9  405.1627. 
405.1633,  and  405.1634.  In  addition  — 

We  amended  9  405.1632  to  — 

•  Substitute  the  term  "posthospital 
SNF  care"  for  "posthospital  extended 
care  services"  wherever  it  appears. 

•  Delete  content  pertaining  to  the 
"presumed  coverage"  provisions  that 
were  repealed  by  section  941  of  Pub.  L. 
96-499  and  removed  from  other 
Medicare  regulations  by  the  final  rules 
published  on  March  25, 1983. 

•  Make  clear  that  the  rules  of  the 
section  apply  to  SNF  care  furnished  by  a 
swing-bed  hospital  as  well  as  that 
furnished  by  a  SNF. 

•  Conform  the  "content  of 
certification"  rule  to  9  9  409.3  and  409.30 
of  the  March  25. 1983  regulations  (48  FR 
12542  and  12544). 

•  Provide  captions  that  make  the 
section  easier  to  use  and  understand. 

We  amended  9  405.1634  to  — 

•  Clarify  who  must  sign  a  plan  for 
speech  pathology  service. 

•  Reflect  the  provisions  of  sections 
2341  and  2342  of  the  Deficit  Reduction 
Act  of  1904  (Pub.  L  98-369),  as  they 
affect  outpatient  physical  dierapy  (OPT) 
services.  Section  2341  provides  that,  if 
specified  conditions  are  met.  a  doctor  of 
podiatric  medicine  is  considered  a 
physician  for  the  requirement  that  OPT 
services  be  furnished  while  the 
beneficiary  is  under  the  care  of  a 
physician.  Section  2342  provides  that  a 
physical  therapist  (as  well  as  a 
physician)  may  establish  a  plan  of 
treatment  for  OPT  services.  The  plan 
must  be  reviewed  by  a  physician. 

•  Incorporate  the  content  of 

9  405.250-1,  which  is  more  appropriate 
to  this  section. 

8.  In  part  408,  Subpart  A,  which  deals 
with  eligibility  and  entitlement  to 


hospital  insurance  (Medicare  Part  A), 
we  have  substituted  designated  subpart 
titles  for  undesignated  headings,  to 
facilitate  references  to  these  rules. 

9.  In  Part  409.  Subpart  A.  which  deals 
with  Medicare  Part  A  benefits,  we 
amended  S409.42(b)(2)  to  provide  that,  if 
specified  conditions  are  met,  a  doctor  of 
podiatric  medicine  (as  well  as  a  doctor 
of  medicine  or  osteopathy)  is  considered 
a  physician  to  fulfill  the  requirements 
that  home  health  services  be  provided 
while  the  beneficiary  is  "under  the  care 
of  a  physician".  We  have  also 
substituted  a  designated  subpart  title  for 
each  undesignated  heading,  to  facilitate 
reference  to  these  rules. 

10.  In  Part  442,  which  sets  forth 
standards  for  Medicaid  payment  for 
skilled  nursing  and  intermediate  care 
facility  services,  we  revised  three 
sections  to  conform  to  the  changes  made 
in  the  Medicare  rules  on  protection  of 
patients'  funds.  Previous  proposals  to 
revise  §§  442.311,  442.404,  442,406,  and 
to  remove  442.320  did  not  go  into  effect 
because  they  would  have  made 
applicable  to  Medicaid  the  Medicare 
information  collection  requirements 

(§  405.1121(m))  that  EOMB  did  not 
approve.  Now  that  §  405.1121(m)  has 
been  revised  to  include  only  the 
statutory  requirements,  there  is  no 
reason  no  to  make  it  applicable  to 
Medicaid.  We  have  removed  the 
effective  date  note  at  the  end  of 
§  442.320.  Section  442.320  was  to  be 
deleted  effective  October  22, 1980,  upon 
EOMB  approval  of  the  regulations  at 
§  405.1121(m)  Since  EOMB  did  not 
approve  those  regulations,  §  442.320  will 
remain  and  the  effective  date  note  will 
be  removed. 

11.  In  Part  456,  Subpart  F,  which  deals 
with  utilization  control  activities  in 
SNFs,  we  amended  §  456.360  to  reflect 
the  amendment  to  section  1903(g)(1)(A) 
of  the  Act  by  section  137(b){12)  of  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (Pub.  L.  97-248).  The 
amendment  extends  to  private  ICFs  for 
the  mentally  retarded  (ICFs/MR)  timing 
of  recertification  provisions  previously 
applicable  only  to  public  ICFs/MR. 

12.  We  redesignated  Part  481  as  Part 
491,  and  Part  488  as  Part  485,  to  permit  a 
more  logical  organization  of  Subchapter 
E. 

Impact  Analysis  Statement 

Executive  Order  12291 

Executive  Order  12291  requires 
agencies  to  prepare  a  regulatory 
analysis  for  any  rule  that  is  likely  to 
have  an  annual  impact  of  $100  million  or 
more  on  the  general  economy;  cause  a 
major  increase  in  costs  or  prices;  or 
meet  other  thresholds  specified  in 


section  1(b)  of  the  Order.  We  have 
determined  tht  none  of  the  conforming 
p.mendments  will  affect  the  economy  by 
more  than  $100  million.  These  provisions 
were  self-implementing  upon  date  of 
enactment.  Therefore,  these  regulations 
have  no  additional  impact  beyond  that 
which  results  from  the  statutory 
provisions. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  605(b))  requires  agencies  to 
prepare  and  publish  a  regulatory 
flexibility  analysis  (RFA)  for  any 
regulation  that  will  have  "a  significant 
impact  on  a  substantial  number  of  small 
entities".  A  small  entity  is  a  small 
business,  a  nonprofit  enterprise,  or  a 
government  jurisdiction  (such  as  a 
county  or  township)  with  a  population 
of  less  than  50.000.  The  purpose  of  the 
analysis  would  be  to  anticipate  the 
impact  and  to  seek  alternatives  that 
would  have  a  less  negative  effect. 

An  RFA  is  not  required  for  these  rules 
because  we  have  determined,  and  the 
Secretary  certifies,  that  they  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Section  405.1632(b)  through  (f)  of  this 
final  rule  contains  information  collection 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  section  3507  of  the 
Paperwork  Reduction  Act  of  1980.  When 
approval  is  obtained,  we  will  publish  a 
notice  in  the  Federal  Register  to  that 
effect. 

Waiver  of  Proposed  Rulemaking 

The  changes  made  by  these  rules  are 
of  three  types: 

•  Minor  technical  corrections,  such  as 
the  removal  of  rules  that  never  went  into 
effect. 

•  Minor  clarifying  editorial  revisions. 

•  Minor  amendments  needed  to 
conform  the  rules  to  changes  in  the  law 
or  in  other  regulations.  In  no  instance 
does  any  of  the  amendments  affect  the 
substance  of  the  Medicare  or  Medicaid 
rules,  apart  from  the  changes  in  the  law 
or  other  regulations.  Therefore  we  find 
that  the  usual  notice  and  opportunity  for 
public  comment  are  unnecessary. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs-health.  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 


42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
maintenance  organizations  (HMO). 
Health  professions.  Kidney  diseases. 
Laboratories.  Medicare.  Reporting  and  " 
recordkeeping  requirements.  Rural 
areas.  X-rays. 

42  CFR  Part  408 

Health  facilities.  Kidney  diseases. 
Medicare. 

42  CFR  Part  409 

Health  facilities.  Medicare. 

42  CFR  Part  442 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records,  Medicaid,  Nursing  homes. 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Safety. 

42  CFR  Part  456 

Administrative  practice  and 
procedure.  Grant  programs-health. 
Health  facilities.  Medicaid.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  481  (Redesignated  as  Part 
491) 

Health  facilities,  Medicaid,  Medicare. 
Reporting  and  recordkeeping 
requirements,  Rural  areas. 

42  CFR  Part  488  (Redesignated  as  Part 
485) 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

Title  20— Employees'  DenefiU 

20  CFR  Chapter  III  is  amended  as  set 
forth  below: 

PART  450— RESEARCH  GRANTS  AND 
CONTRACTS  [REMOVED] 

20  CFR  Part  450  is  removed  as 
outdated  and  unnecessary,  and  the  table 
of  contents  of  Chapter  III  is  amended  to 
refiect  this  change. 

Title  42— Put>lic  Health 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

I.  PART  400— INTRODUCTION; 
DEHNmONS 

A.  The  authority  citation  for  Part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh)  and 
44  U.S.C.  Chapter  35. 

B.  §  400.203  [Amended] 

In  §  400.203,  in  the  definition  of 
"State",  "American  Samoa,"  is  added 
immediately  after  "Guam,". 
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n.  PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  A(JED  AND 
DISABLED 

A.  Subpart  A — Hospital  Insurance 
BeneFits 

1.  The  authority  citation  for  Subpart  A 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 18H,  1815, 1561. 
1866(  J),  and  1871  of  the  Social  Security  Act 
(42  U.S.C.  1302, 13951. 1395g.  1j95x.  1385cc(d). 
and  1395hh). 

2.  §405.150    [Amended] 

Li  S  405.150.  reference  to  "5  405.156" 
is  removed,  and  reference  to  "Subpart  F 
of  this  Part  405"  is  changed  to  "Part  489 
of  this  chapter". 

3.  §405.152    f Amended] 

a.  In  S  405.152(a).  introductory  text, 
reference  to  "J  405.151"  it  changed  to 
"S  409.69".  and  the  phrase  " — see 

§  405.606)"  is  changed  to  "and  Part  480 
of  this  chapter)". 

b.  §  405.152(aM2).  the  phrase  "meets 
the  requirements  of  i  405.102;"  is 
removed,  and  "is  entitled  to  hospital 
insurance  benefits;"  ia  inserted. 

c.  In  i  405.152(a)(4).  reference  to 
"Subpart  F  of  this  Part  405"  is  changed 
to  "Part  489  of  this  chapter". 

d.  In  5  405.152(a)(7).  reference  to 
"S  405.606"  is  changed  to  'Tart  489  of 
this  chapter." 

e.  In  5  405.152(b).  the  phrase  "(see 
S  405.116)"  is  removed. 

A.  §405.157    [Amended] 
In  §  405.157.  introductory  text,  the 
phrase  "(see  §  405.102)"  is  removed. 

5.  §405.158    [Amended] 

In  §  405.158(a)(1),  reference  to 
"SS  405.113  through  405.115"  is  changed 
to  "§  5  409.80.  409.82,  409.83,  and  409.8r'. 

6.  §405.160    [Amended] 

In  5  405.160(d),  reference  to 
"S  405.116"  is  changed  to  "H  409.10 
through  409.18". 

7.  Section  405.165  is  revised  to  read  as 
follows: 

S  405.165    PaynMfit  for  po«t»KMp4tal  SNF 


Medicare  Part  A  pays  for  posthospital 
SNF  care  furnished  in  a  SNF  or  a 
participating  hospital  that  has  a  swing- 
bed  approval  if  the  following 
requirements  are  met: 

(a)  Request  for  payment  A  written 
request  for  payment  is  filed  by  or  on 
behalf  of  the  individual  to  whom  the 
services  were  furnished. 

(b)  Physician  certification.  A 
physician  provides  certification  and 
recertification  hi  accordance  *<rith 

S  405.1632. 

(c)  Other  requirements.  (1)  The 
conditions  for  coverage  set  forth  in 
S}  409.20  and  409.30  through  409.36  of 
this  chapter  are  met. 


(2)  Payment  is  not  prohibited  under 
SS  405.166  and  405.167. 

8.  Section  405.166  is  revised  to  read  as 
follows: 

S  405.166    Prohibition  agakwt  paymwit  for 
posthospital  SNF  cars  after  a  utiKzation 
rsvisw  finding  titat  furttisr  ears  is  not 
medically  necsaeary. 

(a)  SMF  system  of  utilization  review 
(UR).  If  a  finding  has  been  made,  under 
a  SNF  UR  system  required  by  {  405.1137. 
that  further  posthospital  SNF  care  is  not 
medically  necessary,  payment  may  be 
made  only  for  care  fumisherf  before  the 
fourth  day  following  the  day  the  SNF 
received  notice  of  the  finding. 

(b)  PRO  system  of  review.  If  a  PRO 
has  assumed  review  responsibility  and 
has  found  that  further  SNF  care  is  not 
medically  necessary,  or  should  be 
furnished  more  economically  or  on  an 
outpatient  basis  or  in  an  inpatient 
facility  of  a  different  type  payment  may 
be  made  for  up  to  two  days  after  the 
SNF  receives  notice  of  the  PRO  finding, 
but  only  if — 

(1)  The  PRO  has  determined  that 
additional  time  is  required  to  arrange  for 
post-discharge  care;  and 

(2)  It  is  determined,  under  J  405.332, 
that  the  SNF  did  not  know,  and  could 
not  reasonably  have  been  expected  to 
know  that  Medicare  payment  would  not 
be  made. 

9.  Section  405.167  is  revised  to  read  as 
follows: 

S  405.167    ProMbWon  against  payment  for 
poettHMpital  SNF  care  fumisfied  by  a 
faciity  that  fails  to  malie  timely  utiiizalkm 
review  <UR)l 

(a)  Determination  and  notice.  If  HCFA 
determines  that  the  facility  has  failed 
substantially  to  make  timely  UR  of  long- 
stay  cases,  it  will  notify  the  SNF  and 
any  hospital  with  which  the  SNF  has  a 
transfer  agreement  (or  the  hospital  that 
has  a  swing-bed  approval)  and  the 
public  that  payment  to  the  facility  will 
be  limited,  and  specify  the  effective  date 
of  the  determination. 

(b)  Limitation  on  payment.  Payment 
may  not  be  made  for  SNF  care  furnished 
after  the  20th  consecutive  day  of  care 
furnished  to  an  individual  admitted  to 
the  facility  after  the  effective  date  of 
HCFA's  determination. 

10.  Section  405.170  is  revised  to  read 
as  follows: 

S  405.170    Payment  for  home  health 
services:  Conditions. 

Medicare  Part  A  pays  for  home  health 
services  if  the  following  conditions  are 
met: 

(a)  Request  for  payment  A  written 
request  for  payment  is  filed  by  or  on 
behalf  of  the  individual  to  whom  the 
services  were  furnished. 


(b)  Physician  certification.  A 
physician  provides  certification  and 
recertification  in  accordance  with 

9  405.16.33. 

(c)  Other  conditions.  The 
requirements  of  §  409.42  of  this  chapter 
are  met. 

U.§  405.195    [Amended] 
In  9  405.195(d)(1),  reference  to 

"9  405.106"  is  changed  to  "5  405.196". 
\2.§  405.196    [Amended] 
In  9  405.196(a),  the  phrase  "(see 

9  405.131)"  is  removed. 

B.  Subpart  B — Supplementary  Medical 
Insurance  Benefits;  Enrollment, 
Exclusions,  and  Payments 

1.  The  authority  citation  of  Subpart  B 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.a  1302  and  1395hh). 
unless  otherwise  noted. 

2.  §405.250    [Redesignated] 

9  405.250-1  is  redesignated  as 
§  405.1634(b)  f:nd  revised  elsewhere  in 
this  document.  The  table  of  contents  of 
Subpart  B  is  nmended  to  reflect  this 
change. 

C.  Subpart  C — Exclusions,  Recovery  of 
Overpayments.  Liability  of  a  Certifying 
Officer  and  Suspension  of  Payment 

1.  The  authority  citation  of  Subpart  C 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh), 
unless  otherwise  noted. 

2.  Section  405.310  is  revised  to  read  as 
follows: 

9  405.310    Pwticuiar  services  sxctuded 
from  coverage. 

The  following  services  are  excluded 
from  coverage. 

(a)  Routine  physical  checkups  such 
as — 

(1)  Examinations  performed  for  a 
purpose  other  than  treatment  or 
diagnosis  of  a  specific  illness,  symptom, 
complaint,  or  injury;  or 

(2)  Examinations  required  by 
insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

(b)  Eyeglasses  or  contact  lenses. 
except /or  post-surgical  lenses 
customarily  used  during  convalescence 
from  eye  surgery  in  which  the  lens  of  the 
eye  was  removed  (e.g.,  cataract  surgery); 
or  prosthetic  lenses  for  patients  who 
lack  the  lens  of  the  eye  because  of 
congential  absence  or  surgical  removal. 

(c)  Eye  examinations  for  the  purpose 
of  prescribing,  fitting,  or  changing 
eyeglasses  or  contact  lenses  for 
refractive  error  only  and  procedures 
performed  in  the  course  of  any  eye 


Federal  Register  /  Vol.  50,  No.  159  /  Friday.  August  16.  1985  /  Rules  and  Regulatioiw 


examination  to  determine  the  refractive 
state  of  the  eyes,  without  regard  to  the 
reason  for  the  performance  of  the 
refractive  procedures.  Refractive 
procedures  are  excluded  even  when 
performed  in  connection  with  otherwise 
covered  diagnosis  or  treatment  of  illness 
or  injury. 

(d)  Hearing  aids  or  examinations  for 
the  purpose  of  prescribing,  fitting,  or 
changing  hearing  aids. 

(e)  Immunizations,  except  for — 

(1)  Vaccinations  or  inoculations 
directly  related  to  the  treatment  of  an 
injury  or  direct  exposure  such  as 
antirabies  treatment,  tetanus  antitoxin 
or  booster  vaccine,  botulin  antitoxin, 
antivenom  sera,  or  immune  globulin;  and 

(2)  Pneumococcal  vaccinations  that 
are  reasonable  and  necessary  for  the 
prevention  of  illness. 

(f)  Orthopedic  shoes  or  other 
supportive  devices  for  the  feet,  except 
when  shoes  are  integral  parts  of  leg 
braces. 

(g)  Custodial  care,  except  as 
necessary  for  the  palliation  or 
management  of  terminal  illness,  as 
provided  in  Part  418  of  this  chapter. 
(Custodial  care  is  any  care  that  does  not 
meet  the  requirements  for  coverage  as 
posthospital  SNF  care  as  set  forth  in 

§§  409.30  through  409.35  of  this  chapter.) 

(h)  Cosmetic  surgery  and  related 
services,  except  as  required  for  the 
prompt  repair  of  accidental  injury  or  to 
improve  the  functioning  of  a  malformed 
body  member. 

(i)  Dental  services  in  connection  with 
the  care,  treatment,  filling,  removal,  or 
replacement  of  teeth,  or  structures 
directly  supporting  the  teeth,  except  for 
inpatient  hospital  services  in  connection 
with  such  dental  procedures  when 
hospitalization  is  required  because  of — 

(1)  The  individual's  underlying 
medical  condition  and  clinical  status;  or 

(2)  The  severity  of  the  dental 
procedures.' 

(j)  Personal  comfort  services,  except 
as  necessary  for  the  palliation  or 
management  of  terminal  illness  as 
provided  in  Part  418  of  this  chapter.  The 
use  of  a  television  set  or  a  telephone  are 
examples  of  personal  comfort  services. 

(k)  Any  services  that  are  not 
reasonable  and  necessary  for  one  of  the 
following  purposes: 

(1)  For  the  diagnosis  or  treatment  of 
illness  or  injury  or  to  improve  the 
functioning  of  a  malformed  body 
member. 

(2)  In  the  case  of  hospice  services,  for 
the  palliation  or  management  of 
terminal  illness,  as  provided  in  Part  418 
of  this  chapter. 
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(3)  In  the  case  of  pneumococcal 
vaccine,  for  the  prevention  of  illness. 

(1)  Foot  care.—{\]  Basic  rule.  Except 
as  provided  in  paragraph  (1)(2)  of  this 
section,  any  services  furnished  in 
connection  with  the  following: 

(i)  Routine  foot  care,  such  as  the 
cutting  or  removal  of  corns,  or  calluses, 
the  trimming  of  nails,  routine  hygienic 
care  (preventive  maintenance  care 
ordinarily  within  the  realm  of  self  care), 
and  any  services  performed  in  the 
absence  of  localized  illness,  injury,  or 
symptoms  involving  the  feet. 

(ii)  The  evaluation  or  treatment  of 
subluxations  of  the  feet,  regardless  of 
underlying  pathology.  (Subluxations  are 
structural  misalignments  of  the  joints, 
other  than  fractures  or  complete 
dislocations,  that  require  treatment  only 
by  nonsurgical  methods.) 

(iii)  The  evaluation  or  treatment  of 
flattened  arches  (including  the 
prescription  of  supportive  devices) 
regardless  of  the  underlying  pathology. 

(2)  Exception.  Treatment  of  warts  is 
covered,  and  the  services  excluded 
under  paragraph  (1)(1).  of  this  section 
are  covered  if  they  are  furnished— 

(i)  As  an  incident  to.  at  the  same  time 
as,  and  as  a  necessary  integral  part  of  a 
primary  covered  procedure  performed 
on  the  foot;  or 

(ii)  As  initial  diagnostic  services 
(regardless  of  the  resulting  diagnosis),  in 
connection  with  a  specific  symptom  or 
complaint  that  might  arise  from  a 
condition  whose  treatment  would  be 
covered. 

(m)  Services  to  hospital  inpatients. — 
(1)  Basic  rule.  Except  as  provided  in 
paragraph  (m)(2)  of  this  section,  any 
service  furnished  to  an  inpatient  of  a 
hospital  by  an  entity  other  than  the 
hospital,  unless  the  hospital  has  an 
arrangement  (as  defmed  in  §  409.3  of 
this  chapter)  with  that  entity  to  furnish 
that  particular  service  to  the  hospital's 
inpatients.' 

(2)  Exceptions,  (i)  Physicians'  services 
that  meet  the  criteria  of  S  405.550(b)  for 
payment  on  a  reasonable  charge  basis, 
and  services  of  an  anesthetist  employed 
by  a  physician  that  meet  the  conditions 
of  §  405.553(b)(4),  are  not  excluded. 

(ii)  The  exclusion  may  be  waived 
temporarily  by  HCFA.  in  accordance 
with  §  489.23  of  this  chapter. 
(Services  subject  to  exclusion  under  this 
paragraph  include,  but  are  not  limited 
to,  clinical  laboratory  services, 
pacemakers,  artificial  limbs,  knees,  and 
hips,  intraocular  lenses,  total  parenteral 
nutrition,  and  services  incident  to 
physicians'  services.) 


■  Paragraph  (i)(2)  U  effective  for  services 
furnished  after  |une  30, 1961. 


•  This  exclusion  was  effective  as  of  October  1. 
1983. 


(n)  [Removed] 

D.  Subpart  F— Notice,  ElectkMi,  and 
Agreements 

1.  The  authority  citation  of  Subpart  F 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 

Security  Act  (42  U.S.C.  1302  and  139Shh). 
unless  otherwise  noted. 

2.  §  405.658  [Amended/ 

In  §  405.658.  the  following  references 
are  corrected: 

a.  In  paragraph  (b)(1).  "§5  405.607 
through  405.610 "  is  changed  to  "Subpart 
C  of  Part  489  of  this  chapter". 

b.  In  paragraph  (b)(2),  "§5  405.618 
through  405.621 "  is  changed  to  "Subpart 
D  of  Part  489  of  this  chapter". 

E.  Subpart  G — ^ReconsideratioDs  and 
Appeals  Under  the  Hospital  Insurance 
Program 

1.  The  authority  citation  of  Subpart  G 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh) 
unless  otherwise  noted. 

2.  §  405.701  [Amended] 

In  §  405.701(c),  the  comma  following 
the  parenthesis  and  the  phrase 
"reprinted  in  the  appendix  to  this 
subpart"  are  removed. 

3.  §  405.710  [Amended] 

In  §  405.710(b),  reference  to 
"§  405.704(b)"  is  changed  to 
"§  405.704(c)"  wherever  it  appears. 

4.  Appendix — [Removed] 
The  Appendix  to  Subpart  G  is 

removed  and  the  table  of  contents  of  the 
subpart  is  amended  to  reflect  this 
change. 

F.  Subpart  K — Conditions  of 
Participation;  Sidll^  Nursing  Facilitiaa 

1.  The  authority  citation  for  Subpart  K 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 

Security  Act  (42  U.S.C.  1302  and  1395hh) 
unless  otherwise  noted. 

2.  §405.1 121  [Amended] 
Section  405.1121  is  amended  by 

adding  a  new  paragraph  (m)  to  read  as 
follows: 


(m)  Standard:  Protection  of  patients' 
funds.  The  facility  establishes  and 
maintains  a  system  that — 

(1)  Ensures  full  and  complete 
accounting  of  its  patients'  personal 
funds;  and 

(2)  Precludes  commingling  of  a 
patient's  funds  with  funds  of  the  facility 
or  of  any  person  other  than  another 
patient. 

3.  The  Effective  Date  Note  at  the  end 
of  §  405.1121  and  the  small  print 
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paragraphs  (k)(6)  and  (m)  fotlowing  the 
Note  are  removed. 

G.  Subpart  P— Certification  and 
Recertification;  Qaims  and  Benefit 
Pajment  Raquiraments;  Check 
RepUcenMnt  Procadtnes 

1.  The  authority  citation  for  Subpart  P 
is  revised  to  read  as  follows: 

Authority:  Seca.  1102. 1814.  1835.  1871.  and 
1883  of  the  Social  Security  Act  (42  VS.C. 
1302. 139Sf.  139Sh.  1395fah.  and  139Stt). 

2.  §  405.1625-1 1  Amended] 
Section  406.1625-1  is  amended  by 

removing  the  reference  to  §  40S.133. 

3.  §  405. 1629 1  Amended) 
Section  405.1629  is  amended  by 

sobstitating  "most"  for  "should" 
wherever  it  appears. 

4.  Section  405.1632  is  revised  to  read 
as  follows: 

§405.1632    PosthoapHai  SNF  car*: 
CettincaUoo  and  recartincation. 

(a)  Genercd provisions.  As  a  condition 
for  Medicare  Part  A  payment  for 
posthospital  SNF  care  fivnished  in  a 
SNF  or  in  a  hospital  with  a  swing-bed 
approval,  the  requirements  of  this 
section  must  be  met.  As  used  in  this 
section,  the  term  "fadHty"  means  either 
a  SNF,  or  a  hospital  that  has  approval  to 
furnish  SNF  care. 

(b)  Content  of  certification.  A 
physician  must  certify  that — 

(1)  Posthotpital  SNF  care  is  or  was 
required  because  the  individual  needs  or 
needed  on  a  daily  basis  skilled  nursing 
care  (furnished  directly  by  or  requiring 
the  supervision  of  skilled  nursing 
personnel)  or  other  skilled  rehabilitation 
services  that,  as  a  practical  matter,  can 
only  be  provided  in  a  SNF  or  a  swing- 
bed  hospital  on  an  inpatient  basis. 

(2)  The  SNF  care  is  or  was  needed  for 
a  condition  for  which^tfae  individual 
received  inpatient  care  in  a  participating 
hospital  or  a  qualified  hospital,  as 
detmed  in  §  409.3  of  this  chapter. 

(c)  Timing  of  certification.  The 
certification  must  be  obtained  at  the 
time  of  admission  or  as  soon  thereafter 
as  is  reasonable  and  practicable. 

(d)  Content  of  recertification.  The 
recertification  statement  must  certify 
continued  need  for  services  and  contain 
the  following  information: 

(1)  An  adequate  explanation  of  the 
reasons  for  the  continued  need  for  ShH' 
care. 

(2}  The  estimated  period  of  time  the 
individual  will  need  to  remain  in  the 
facility. 

(3)  Plans  for  home  care,  if  appropriate. 

(4)  If  the  continued  need  for  SNF  care 
is  for  a  condition  that  arose  after  the 
individual's  transfer  to  the  facility  and 
while  he  or  she  was  still  in  the  facility 
for  treatment  of  a  condition  for  which  he 


or  she  had  received  inpatient  hospital 
services,  a  statement  to  that  effect 

(e)  Timing  of  recertification. — (1) 
Initial  recertification.  The  first 
recertification  is  required  no  later  than 
the  14th  day  of  SNF  care.  A  facility, 
may,  at  its  option,  provide  for  an  earlier 
date  or  vary  the  timing  of  the  first 
recertification  within  the  14-day  period, 
by  diagnostic  or  clinical  categories. 

(2)  Subsequent  recertifications. 
Subsequent  recertifications  are  required 
at  least  every  30  days,  and  may  be  made 
at  shorter  intervals  established  by  the 
utilization  review  committee  and  the 
facility. 

(3)  Recertification  requirement 
fulfilled  by  UR.  At  die  option  of  the 
facility,  extended  stay  review  under  the 
facility's  UR  plan  may  take  the  place  of 
the  second  and  subsequent  physician 
recertifications. 

(4)  Description  of  procedures.  The 
facility  must  have  available  in  its  files  a 
written  description  of  its  procedures  for 
timing  of  recertifications — that  is.  the 
intervals  at  which  recertifications  are 
required,  and  whether  review  of 
extended  stay  cases  by  the  UR 
committee  takes  the  place  of  the  second 
and  subsequent  physician 
recertifications. 

(f)  Signature  of  certifications  and 
recertifications.  Certifications  and 
recertifications  must  be  signed  by  the 
physician  responsible  for  the  case  or,  if 
authorized  by  the  responsible  physician, 
by  a  physician  on  the  staff  of  the 
facility,  or  the  physician  who  is 
available  in  case  of  an  emergency  and 
who  has  knowledge  of  the  case. 

4.  Section  405.1634  is  amended  by 
revising  paragraph  (a)(3),  adding  (a)(4) 
and  (a)(5),  revising  paragraph  (b)  to 
incorporate  the  content  of  S  405.250-1, 
and  redesignating  and  revising 
paragraph  (b)(2)  as  (c).  As  amended, 
S  405.1634  reads  as  follows: 

§  40S.  1 634  Medical  and  other  heattti 
sarvtcas  fumiahed  by  a  parttetpattnn 
provtdcr  or  ESRO  facMlty:  CarlMcation  and 

(a)  Basic  rules. 

*        *        *        «        * 

(3)  Documentation.  The  certification 
may  be  made  on  a  record  retained  by 
the  provider  or  facility,  or  on  a  special 
form,  or  a  physician's  written  order  may 
be  accepted  as  certification. 

(4)  Signature,  (i)  For  outpatient 
physical  therapy  and  speech  pathology 
services  for  which  the  plan  is 
established  by  a  physician,  the 
certification  must  be  signed  by  the 
physician  who  establishes  the  plan. 

(ii)  For  outpatient  physical  therapy 
and  speech  pathology  services  for  which 
the  plan  is  established  by  a  physical 


therapist  or  speech  pathologist,  and  for 
all  other  services  not  specified  in 
paragraph  (a)(4)(i)  of  this  section,  the 
certification  must  be  signed  by  a 
physician  who  has  knowledge  of  the 
case. 

(5)  Timing,  (i)  For  outpatient  physical 
therapy  and  speech  pathology  services, 
the  certification  statement  must  be 
obtained  at  the  time  the  plan  of 
treatment  is  established  or  as  soon 
thereafter  as  possible. 

(ii)  For  other  services,  the  certification 
statement  may  be  obtained  at  the  time 
the  services  are  furnished  or.  if  they  are 
furnished  on  a  continuing  basis,  at  the 
beginning  or  at  the  end  of  a  series  of 
visits. 

(b)  Content  of  certification: 
Outpatient  physical  therapy  and  speech 
pathology  services.  With  respect  to 
outpatient  physical  therapy  and  speech 
pathology  services,  the  physician  must 
certify  that — 

(1)  The  individual  needs  or  needed 
physical  therapy  or  speech  pathology 
services: 

(2)  The  services  are  furnished  under  a 
written  plan  of  treatment  that  meets  the 
following  requirements: 

(i)  A  physician,  or  the  speech 
pathologist  who  will  furnish  the  speech 
pathology  services,  or  the  physical 
therapist  who  will  furnish  the  physical 
therapy  services,  establishes  a  written 
plan  before  treatment  is  begun,  and 
promptly  signs  it.' 

(ii)  The  plan  prescribes  the  type, 
amount,  frequency,  and  duration  of  the 
services  to  be  furnished  and  specifies 
the  dJHgnosis  and  anticipated  goals. 

(iii)  The  plan  is  reviewed  periodically 
by  a  physician  as  often  as  the  patient's 
condition  requires,  but  at  least  as  often 
as  the  physician  recertifies  the 
continued  need  for  services.  Each 
review  is  dated  and  initialed  by  the 
physician  who  performs  it. 

(iv)  Any  changes  in  the  plan  are  made 
by  the  physician  directly  or  through 
orders  given  to  a  staff  physician,  or  a 
registered  nurse,  or  a  qualified  physical 
therapist  or  speech  pathologist  (as 
appropriate),  and  promptly  entered  in 
the  patient's  record  and  signed. 

(3)  The  services  are  furnished  while 
the  individual  is  under  the  care  of  a 
physician.  For  physical  therapy  services, 
a  doctor  of  podiatric  medicine  is 
considered  a  physician,  if  the 


'Before  January  1981.  only  a  phytician  cijuid 
estdblish  a  plan  of  Irealment  for  speech  pathology 
services.  Speech  pathologists  were  autnorized  to 
establish  plans  effective  |uty  1. 1981:  occupational 
therapists,  effective  July  IS.  19S4. 


requirements  of  §  405.1633(a){l)(iii)  are 
met.* 

(c)  Content  of  certification:  Home 
didlysis  support  services.  With  respect 
to  home  dialysis  support  services,  a 
physician  must  certify  that  the  services 
are  furnished  in  accordance  with  a 
written  plan  of  treatment  established 
and  periodically  reviewed  by  a  team 
that  includes  the  patient's  physician  and 
other  professionals  familiar  with  the 
patient's  condition. 

111.  PART  406— MEDICARE 
ELIGIBIUTY  AND  ENTITLEMENT 

A.  The  table  of  contents  and  the 
authority  citation  are  amended  as  set 
forth  below: 

1.  The  Subpart  A  title  is  revised  to 
read:  "Subpart  A — Hospital  Insurance 
Eligibility  and  Entitlement:  General 
Provisions". 

2.  The  undesignated  heading 
immediately  preceding  §  408.10  is 
revised  to  read:  "Subpart  B — Hospital 
Insurance  Without  Premiums". 

3.  The  undesignated  heading 
immediately  preceding  §  408.20  is 
revised  to  read:  "Subpart  C— Premium 
Hospital  Insurance". 

4.  The  undesignated  heading 
immediately  preceding  §  408.30  is 
revised  to  read:  "Subpart  D— Special 
Circumstances  that  Affect  Entitlement  to 
I  iospital  Insurance". 

5.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh). 
unless  otherwise  noted. 

B.  The  text  of  Part  408  is  amended  as 
set  forth  below: 

1.  Subparts  B,  C.  and  D— /Headings 
added] 

The  undesignated  headings  preceding 
§  §  408.10.  406.20  and  40a30  are 
removed,  and  §§  408.10  through  408.13 
are  designated  as  Subpart  B — Hospital 
Insurance  Without  Premiums,  §§  408.20 
through  408.26  are  designated  as 
Subpart  C — Premium  Hospital 
Insurance,  and  5  §  408.30  and  408.31  are 
designated  as  Subpart  D— Special 
Circumstances  that  Affect  Entitlement  to 
Hospital  Insurance. 

2.  §408.2    I  Amended] 

In  the  first  line,  "Subparts  A  through  D 
of  this  part"  is  substituted  for  "This 
subpart". 

3.  §408^    [Amended] 

In  paragraphs  (a)(3)  and  (b).  "Subpart 
B  of  this  part"  is  substituted  for 
"Sections  408.10  through  408.13"  and 
■■§§  408.10  through  408.13"  respectively. 


*  For  the  specified  purpose,  a  doctor  ef  podiatric 
medicine  is  considered  a  phvsiciun  effective  |uly  IB. 
1984 


4.  §406.6    [Amended] 

In  §  408.6(d)(4).  the  phrase  "under 
§  408.10  that  is"  is  inserted  immediately 
after  "application". 

5.  §408.11    [Amended] 

In  §  408.11(b)(3).  "3  months"  is 
changed  to  "third  month". 

6.  §408.20    [Amended] 

In  paragraphs  (a)  and  (b)(3).  "Subpart 
B  of  this  part'"i8  substituted  for 
••§§408.10  through  40813". 

IV  PART  400— MEDICARE  BENEHTS. 
UMFTATIONS.  AND  EXCLUSIONS 

A.  The  table  of  contents  and  authority 
citation  of  Part  409  are  amended  as  set 
forth  below: 

1.  The  Subpart  A  title  is  revised  to 
read:  Subpart  A — Hospital  Insurance 
Benefits:  General  Provisions. 

2.  The  undesignated  heading 
immediately  preceding  §  409.10  is 
revised  to  read:  Subpart  B — Inpatient 
Hospital  Care. 

3.  The  undesignated  heading 
immediately  preceding  §  409.20  is 
revised  to  read:  "Subpart  C — 
Posthospital  SNF  Care". 

4.  The  undesignated  heading 
immediately  preceding  §  409.30  is 
revised  to  read:  "Subpart  D — 
Requirements  for  Coverage  of 
Posthospital  SNF  Care^'. 

5.  The  undesignated  heading 
immediately  preceding  5  409.40  is 
revised  to  read:  "Subpart  E — Home 
Health  Services  Under  Hospital 
Insurance". 

6.  The  undesignated  heading 
immediately  preceding  |  409.60  is 
revised  to  read:  "Subpart  F — Scope  of 
Hospital  Insurance  Benefits". 

7.  The  undesignated  heading 
immediately  preceding  §  409.80  is 
revised  to  read:  "Subpart  G — Hospital 
Insurance  Deductibles  and 
Coinsurance". 

8.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh). 
unless  otherwise  noted. 

B.  The  text  of  Part  409  is  amended  as 
set  forth  below: 

\.§  409.2    [Amended] 

In  the  first  line.  "Subparts  A  through 
G  of  this  part"  is  substituted  for  "This 
subpart". 

2.  §409.3    [Amended] 

In  the  first  line,  "part"  is  substituted 
for  "subpart". 

3.  §409.10    [Amended] 

In  paragraph  (a),  "set  forth  in  this 
subpart"  is  substituted  for  "paragraph 
(b)  of  this  section  and  in  §§  409.11 
through  409.19". 

A.  §409.12    [Amended! 


In  I  400.12.  the  phrase  "Except  as 
provided  in  paragraph  (b)  of  this 
section."  is  inserted  at  the  beginning  of 
paragraph  (a),  paragraphs  (b)  and  (c)  are 
removed,  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

(b)  Exception.  Medicare  does  not  pay 
for  the  services  of  a  private  duty  nurse 
or  attendant.  An  individual  is  not 
considered  to  be  a  private  duty  nurse  or 
attendant  if  he  or  she  is  a  hospital 
employee  at  the  time  the  services  are 
furnished.  ' 

5.  §409.20    [Amended] 

In  paragraph  (a),  "this  subpart  and 
Subpart  D  of  this  part"  is  substituted  for 
"paragraph  (b)  of  this  section  and 
§§  409.22  through  409.35". 

%.§409J27   [Amended] 

In  S  409.27.  "they  are"  is  inserted 
immediately  after  "if. 

7.  §409.35    [Amended] 

In  §  409.35(a).  "$100"  is  changed  to 
"S500". 

6.§409.41    [Amended] 

In  paragraph  (a).  "Subpart  B  of  this 
part"  is  substituted  for  S§  409.11  through 
409.18". 

9.  §409.42    [Amended] 

a.  In  paragraph  (b)(3),  a  comma  is 
substituted  for  the  word  "or",  and  "or 
podia  trie  medicine"  is  inserted  before 
the  semicolon. 

b.  In  paragraph  (b)(3).  second 
sentence,  the  word  "continued"  is 
removed. 

\Q.§  409.60    [Amended] 

In  paragraph  (b).  "Subpart  G  of  this 
part"  is  substituted  for  "§§  409.82 
through  409.87". 

\\.§  409.68    [Amended] 

a.  In  the  table  of  contents,  in  the 
heading  for  S  409.68.  "before  '  is 
substituted  for  "prior  to". 

b.  In  paragraph  (a).  "Available  benefit 
days"  is  substituted  for  "coverage 
days". 

c.  In  paragraph  {a)(l).  "available 
benefit  days"  is  substituted  for 
"available  days  of  coverage". 

d.  In  paragraph  (a)(2),  "available 
benefit  days"  is  sabstituted  for 
"available  days  of  coverage". 

e.  In  paragraph  (b)(1).  the  first  "plus- 
is  removed. 

V.  FART  442— STANDARDS  FOR 
PA'VTHENT  FOR  POLLED  NURSING 
AND  INTERMEDIATE  CARE 
FACILITY  SERVICES 

A.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Serurit  i 
Act  (42  U.S.C.  1302).  unless  otherwise  noted. 

B.  The  text  of  Part  442  is  amended  as 
set  forth  below: 
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1.  Section  442.311(e)  is  revised  to  read 
as  follows: 

§  442.31 1     Written  policies  and  procedures: 
Residents  bill  of  rights. 

***** 

(e)  Financial  affairs. 

The  ICF  must  comply  with  the 
requirements  specified  in  $  405.1121(m) 
of  this  chapter  with  respect  to  the 
protection  of  patients'  personal  funds. 

2.  The  Effective  Date  Note  and  the 
small  print  paragraph  (e)  at  the  end  of 
§  442.311  are  removed. 

3.  The  Effective  Date  Note  that 
follows  S  442.320  is  removed. 

4.  Section  442.404(e)  is  revised  to  read 
as  follows: 

§442.404    Residents  biH  of  ristits. 

***** 

(e)  Financial  affairs. 

Each  resident's  personal  funds  must 
be  protected  in  accordance  with  the 
requirements  of  S  405.1121(m)  of  this 
chapter. 

5.  The  Effective  Date  Note  and  the 
small  print  paragraph  442.404(e)  at  the 
end  of  S  442.404  are  removed. 

6.  Section  442.406  is  revised  to  read  as 
follows: 

S  442.406    Resident  finances. 

(a)  Each  resident  must  be  allowed  to 
possess  and  use  money  in  normal  ways 
or  be  learning  to  do  so. 

(b)  The  ICF/MR  must  comply  with  the 
requirements  specified  in  S  405.1121(m) 
of  this  chapter  with  respect  to  the 
protection  of  patients'  funds. 

7.  The  Effective  Date  Note  and  the 
small  print  9  442.406  at  the  end  of 

S  442.406  are  removed. 

VI.  PART  456— imUKATION 
CONTROL 

A.  The  authority  citation  for  Part  456 
is  revised  to  read  as  follows: 

Authority:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 

B.§  456.360    [Amended/ 

In  paragraphs  (b)(2)(i)  and  (b)(2)(ii). 
the  word  "an"  is  substituted  for  "a 
public". 

Vn.  PART  481— CERTinCA'nON  OF 
CERTAIN  HEALTH  FACIUTIES 

A.  The  authority  citation  for  Part  481 
is  revised  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 

B.  Part  481  is  redesignated  as  Part  491 
with  no  change  in  content,  and  all 
current  references  throughout  Title  42  to 
Part  481  are  changed  to  refer  to  Part  491 


VIU.  PART  488— CONDITIONS  OF 
PARTICIPA-nON;  SPECIALIZED 
PROVIDERS 

A.  The  authority  citation  for  Part  488 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861aa,  1861cc,  and 
1971  of  the  Social  Security  Act:  42  U.S.C.  1302 
1395X,  and  1395hh. 

B.  Part  488  is  redesignated  as  Part  485, 
with  no  change  in  content,  and  all 
current  references  throughout  Title  42  to 
Part  488  are  corrected  to  refer  to  Part 
485. 

C.  In  redesignated  Part  485,  S  485.70(g) 
is  revised  to  read  as  follows: 

§  485.70    Personnel  qualifications. 

(g)  A  psychologist  must  be  certified  or 
licensed  by  the  State  in  which  he  or  she 
is  practicing,  if  that  State  requires 
certification  or  licensing,  and  must  hold 
a  masters  degree  in  psychology  from 
and  educational  institution  approved  by 
the  State  in  which  the  institution  is 
located. 


(Catalog  of  Federal  Domestic  Assistance, 
Program  No.  13.714,  Medical  Assistance 
Program:  No  13.773,  Medicare — Hospital 
Insurance;  and  Program  No.  13.774, 
Medicare — Supplementary  Medical 
Insurance) 

Dated:  April  25, 1985. 
Carulyne  K.  Davis, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  June  24, 1985. 
Margaret  M.  Heckler, 
Secretary. 
[FR  Doc  85-19601  Filed  8-1S-85;  8:45  am) 
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Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Baml>ermycins  and  Monensin 

agency:  Food  and  Drug  Administration. 
ACTKHC  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
American  Hoechst  Corp.,  providing  for 
safe  and  effective  use  of  a  complete 
broiler  feed  manufactured  with 
separately  approved  bambermycins  and 
monensin  premixes.  The  feed  is  used  for 
prevention  bf  coccidiosis  and  for 
increased  rs^te  of  weight  gain  and 
improved  feed  efficiency. 
EFFECnVE  date:  August  16, 1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4317. 

SUPPLEMENTARY  INFORMATION: 

American  Hoechst  Corp..  Animal  Health 
Division,  Route  202-206  North, 
Somerville,  NJ  08876,  filed  a  supplement 
to  NADA  98-340  providing  for  use  of 
bambermycins  at  1  to  2  grams  per  ton  in 
combination  with  monensin  90  to  110 
grams  per  ton  in  complete  broiler  feeds. 
The  feeds  are  used  for  prevention  of 
coccidiosis  caused  by  Eimeria  tenella, 
E.  necatrix,  E.  acervulina,  E.  brunetti,  E. 
mivati.  and  E.  maxima  and  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency.  The  supplemental  NADA  is 
approved  and  the  regulations  are 
amended  accordingly.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2){ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  MecScine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority.  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

2.  In  5  558.95  by  revising  the 
introductory  text  of  paragraph  (e)(l)(vi) 
to  read  as  follows: 

§  558.95    Bambermycins. 
(e)  •  *  * 
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(vi)  Amount  per  ton.  Bambermycins.  1 
to  2  grams  plus  monensin.  90  to  110 
grams. 

3.  In  (  558.355  by  revising  paragraph 
(n(l)(vi)  to  read  as  follows: 

§  558.355    Monensin. 


(1)  *  *  *       ■ 

(vi)  Amount  per  ton  Monensin.  90  to 
110  grams  plus  bambermycins.  1  to  2 
grams.  See  §  558.95(e)(l)(vi). 

Dated:  August  9. 1965. 

Marvin  A.  Norcitxs, 

Acting  Associate  Director  for  Scientific 
Evaluation. 

|FR  Doc.  B5-19512  Filed  S-15-8S:  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2617 

Determination  of  Plan  Sufficiency  and 
Termination  of  Sufficient  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  on  determination  of  plan 
sufficiency  that  appeared  at  page  31167 
in  the  Federal  Register  of  Thursday. 
August  1,  1985  (50  FR  31167).  This  action 
is  needed  to  correct  typographical  and 
editorial  errors  in  cross  references. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mrs.  Renae  R.  Hubbard.'Special 
Counsel,  Corporate  Policy  and 
Regulations  Department,  Code  611. 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street,  NW.,  Washington,  D.C. 
20006.  202-254-4856  (202-254-8010  for 
TTY  and  TDD).  These  are  not  toil-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  The 

following  corrections  are  made  in  FR 
Doc.  85-18269  appearing  at  31167  in  the 
issue  of  August  1, 1985: 

§2617.12    [Corrected) 

On  page  31170.  column  two.  in 
§  2617.12  (d).  "paragraph  (b)"  is 
corrected  to  read  "paragraph  (a)"  and 
the  phrase  "or.  if  applicable,  paragraph 
(c)  of  this  section"  is  removed. 
David  M.  Walker, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 

[FR  Doc.  85-19505  Filed  8-15-85;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  581 

Army  Discharge  Review  Board 

agency:  Department  of  the  Army.  DOD. 
action:  Final  rule. 

SUMMARY:  On  August  26, 1982.  the 
Department  of  Defense  published  32 
CFR  Part  70  in  the  Federal  Registei. 
which  provided  guidance  to  the  military 
departments  on  the  procedures  and 
standards  for  the  Discharge  Review 
Boards.  The  guidelines  were  intended  to 
ensure  that  applicants  to  the  DRBs  of 
the  Military  Services  are  fully  aware  of 
the  proper  procedures  for  submitting  an 
application  for  discharge  review  and  the 
conduct  of  the  review.  The  rule  being 
published  today  is  the  Army  Discharge 
Review  Board's  implementing 
regulations. 

EFFECTIVE  DATE:  August  16.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  W.  Matthews.  Deputy 
Assistant  Secretary  (DA  Review  Boards. 
Personnel  Security  and  Equal 
Employment  Opportunity  Compliance 
and  Complaints  Review)  Room  1E520. 
Pentagon.  Washington.  D.C.  20310 
Phone:  202-697-9641. 

SUPPLEMENTARY  MFORMATION: 
Background 

On  August  26. 1982  the  Department  of 
the  Defense,  acting  through  the  Director 
of  the  Department  of  the  Army  Military 
Review  Boards  Agency,  published  in  the 
Federal  Register  32  CFR  Part  70.  This 
final  rule  is  the  Army's  implementation 
of  32  CFR  Part  70. 

This  rule  governs  the  actions  and 
composition  of  the  Army  Discharge 
Review  Board  (ADRB)  under  Pub.  L  95- 
126;  Title  10.  United  States  Code  (U.S.C.) 
section  1553;  and  Department  of  Defense 
(DOD)  Directive  1332.28.  It  governs 
applications  and  ADRB  motions  for 
discharge  review,  public  inspection 
copying,  and  distribution  of  ADRB 
documents  through  the  Armed  Forces 
Discharge  Review/Correction  Board 
Reading  Room;  preparing  decisional 
documents  and  index  entries;  and 
processing  complaints  regarding  them. 

Executive  Order  12291 

The  Department  of  the  Army  has 
determined  that  this  document  does  not 
meet  the  criteria  for  a  "major  rule"  as 
specified  in  section  I  (6)  of  E.0. 12291. 
Accordingly,  no  regulatory  impact 
analysis  has  been  prepared. 


Regulatoiy  Flexibaity  Act 

The  Department  of  the  Army  has 
determined  that  Pub.  L  96-354.  5  U.S.C 
601  et  seq.  does  not  apply. 

Paperwork  RadudioB  Ad 

The  Department  oi  the  Army  has 
determined  that  this  document  does  not 
contain  information  collections  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U^.C. 
3501  et  seq. 

List  of  Subjects  m  32  CFR  Part  Sn 

Administrative  practice  and 
procedure.  Archives  and  records. 
Disability  benefits.  Military  personnel 

PART  581— {AMENDED] 

Accordingly.  32  CFR  Part  581  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  581  is 
revised  to  read  as  set  forth  l)elow.  and 
any  other  authority  citation  appearing 
under  any  section  in  Part  581  is 
removed. 

Authority:  10  U.S.C.  1552. 1553. 1554.  3012; 
38  U.S.C.  3103a. 

2.  Part  581  is  amended  by  revising 
§  581.2  to  read  as  follows: 


§581.2    Army  Discharge  Revtew  I 

(a)  Purpose. — This  regulation 
implemente  10  U^Q  1553.  Pub.  U  95- 
126.  and  DOD  Directive  1332.28  (app.  A). 

(b)  Explanation  of  terms. — (1)  Legal 
consultant  of  the  Army  Discharge 
Review  Board  (ADRB).  An  offi<^  of 
The  Judge  Advocate  General's  Corps 
assigned  to  the  ADRB  to  provide 
opinions  and  guidance  on  legal  matters 
relating  to  ADRB  functions. 

(2)  Medical  consultant  of  the  ADRB. 
An  officer  of  the  Army  Medical  Corps 
assigned  to  the  ADRB  to  provide 
opinions  and  guidance  on  medical 
matters  relating  to  ADRB  functions. 

(3)  Video  tape  hearing.  A  hearing 
conducted  by  an  ADRB  hearing 
examiner  at  which  an  applicant  is  given 
the  opportuntiy  to  present  his/her 
appeal  to  the  hearing  examiner,  with  the 
entire  presentation,  including  cross- 
examination  by  the  hearing  examiner, 
recorded  on  video  tape.  This  video  tape 
presentation  is  later  displayed  to  a  full 
ADRB  p>anel.  Video  tape  hearings  will 
be  conducted  only  with  the  consent  of 
the  applicant  and  with  the  concurrence 
of  the  President  of  the  ADRB. 

(c)  Composition  and 
responsibilities. — (1)  Authority.  The 
ADRB  is  established  under  Pub.  L  95- 
126  and  10  U.S.C.  1553  and  is 
responsible  for  the  implementation  of 
the  Discharge  Review  Board  (DRB) 
procedures  and  standards  within  DA. 
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(2)  The  ADRB  president.  The 
president  is  designated  by  the  Secretary 
of  the  Army  (SA).  The  President— 

(i)  Is  responsible  for  the  operation  of 
the  ADRB. 

(ii)  Prescribes  the  operating 
procedures  of  the  ADRB. 

(iii)  Designates  officers  to  sit  on 
panels. 

(iv)  Schedules  panels  to  hear 
discharge  review  appeals. 

(v)  Monitors  the  DOD  directed 
responsibilities  of  the  SA  on  service 
discharge  review  matters  for  the  DOD. 

(3)  ADRB  panels  and  members.  The 
ADRB  will  have  one  or  more  panels. 
Each  panel,  when  in  deliberation,  will 
consist  of  five  officers.  The  senior 
officer  (or  as  designated  by  the 
president  ADRB]  will  act  as  the 
presiding  officer. 

(4)  Secretary  Recorder  (SRJ  Branch. 
The  Chief.  SR— 

(i)  Ensures  the  efficient  overall 
operation  and  support  of  the  ADRB 
panels. 

(ii)  Authenticates  the  case  report  and 
directives  of  cases  heard. 

(5)  Secretary  Recorder.  The  SR  is  an 
officer  assigned  to  the  SR  Branch  whose 
duties  are  to^ 

(i)  Schedule,  coordinate,  and  arrange 
for  panel  hearings  at  a  designated  site. 

(ii)  Administer  oaths  to  applicants  and 
witnesses  under  Article  136  UCM). 

(iii)  Ensure  that  the  proceedings  of  the 
cases  heard  and  recorded  into  the  case 
report  and  directive  of  cases. 

(6)  Administrative  Specialist.  An 
Administrative  Specialist  is  an  enlisted 
member  assigned  to  the  SR  Branch 
whose  duties  are  to — 

(i)  Assist  the  SR  in  arranging  panel 
hearings. 

(ii)  Operate  and  maintain  video  and 
voice  recording  equipment. 

(iii)  Aid  the  SR  in  the  administrative 
operations  of  the  panels. 

(7)  Administrative  personnel  Such 
administrative  personnel  as  are  required 
for  the  proper  functions  of  the  ADRB 
and  its  panels  will  be  furnished  by  the 
SA. 

(d)  Special  standards. — (1)  Under  the 
November  27, 1979,  order  of  the  United 
States  District  Court  for  the  District  of 
Columbia  in  "Giles  v.  Secretary  of  the 
Army"  (Civil  Action  No.  77-0904),  a 
former  Army  service  member  is  entitled 
to  an  honorable  discharge  if  a  less  than 
honorable  discharge  was  issued  to  the 
service  member  who  was  discharged 
before  1  January  1975  as  a  result  of  an 
administrative  proceeding  in  which  the 
Army  introduced  evidence  developed  by 
or  as  a  direct  or  indirect  result  of 
compelled  urinalysis  testing 
administered  for  the  purpose  of 
identifying  drug  abusers  (either  for  the 


purpose  of  entry  into  a  treatment 
program  or  to  monitor  progress  through 
rehabilitation  or  follow  up). 

(2)  Applicants  who  believe  they  fall 
within  the  scope  of  paragraph  (d)(1)  of 
this  section  should  place  the  work 
CATEGORY  "G"  in  block  7.  DD  Form 
293,  (Application  for  Review  of 
Discharge  or  Dismissal  from  the  Armed 
Forces  of  the  United  States).  Such 
applications  will  be  reviewed 
expeditiously  by  a  designated  official 
who  will  either  send  the  individual  an 
honorable  discharge  certificate  if  the 
individual  falls  within  the  scope  of 
paragraph  (d)(1)  of  this  section  or 
forward  the  apphcation  to  the  ADRB  if 
the  individual  does  not  fall  within  the 
scope  of  paragraph  (d)(1)  of  this  section. 
The  action  of  the  designated  official  will 
not  constitute  an  action  or  decision  by 
the  ADRB. 
lohn  O.  Roach,  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

|FR  Doc.  85-19322  Filed  8-15-65;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  775 

Amendments  to  Environmental 
Procedures  and  Roodplain 
Management  and  Protection  of 
Wetlands  Procedures 

Correction 

In  FR  Doc.  85-19061  appearing  on 
page  32411  in  the  issue  of  Monday, 
August  12. 1985,  make  the  following 
correction: 

In  the  Hrst  column,  fifth  line  from  the 
bottom.  "775.5"  should  read  "775.6". 

BILUNG  COOe  ISOS-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[SC-008;  A-4-FRL-2882-1] 

South  Carolina:  Revision  in  111(d)  Plan 
for  TRS  From  Existing  Kraft  Pulp  Mills; 
Negative  Declaration  for  Primary 
Aluminum  Plants 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  EPA  is  approving  a  source- 
specific  revision  in  South  Carolina's 
111(d)  plan  for  total  reduced  sulfur 
(TRS)  emissions  from  existing  kraft  pulp 
mills.  On  December  13. 1984.  the  State 
submitted  a  revised  emission  standard 


and  an  extended  compliance  schedule 
for  two  emission  points  at  Stone 
Container  Corporation's  Florence  mill 
which  are  presently  exceeding  TRS 
emission  standards.  The  submittal 
included  economic  and  technical 
information  justifying  the  new  limit  and 
compliance  schedule.  The  approval  of 
this  111(d)  plan  revision  is  consistent 
with  EPA  policy  on  welfare-related 
pollutants. 

EPA  is  also  taking  action  on  a 
negative  declaration  made  by  the  State 
of  South  Carolina.  On  May  3, 1983, 
South  Carolina  certified  that  there  were 
no  primary  aluminum  plants  in  the  State 
which  were  subject  to  the  requirements 
of  section  111(d)  of  the  Clean  Air  Act. 
All  States  are  required  to  adopt  control 
plans  for  designated  facilities,  or  certify 
that  a  plan  is  unnecessary  because  no 
such  facilities  exist  in  the  State.  EPA  is 
now  approving  South  Carolina's 
negative  declaration  for  primary 
aluminum  plants. 

EFFECTIVE  DATE:  These  actions  are 
effective  September  16, 1985. 
ADDRESSES:  Copies  of  the  State's 
submittal  are  available  for  review 
duringnormal  business  hours  at  the 
following  locations: 

Environmental  Protection  Agency. 
Region  IV  Office,  Air  Management 
Branch,  345  Courtland  Street,  NE.. 
Atlanta.  Georgia  30365 
South  Carolina  Department  of  Health 
and  Environmental  Control,  2600  Bull 
Street.  Columbia.  South  Carolina 
29201 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Hayward  of  the  EPA  Region  IV  Air 
Management  Branch,  at  the  above 
address  and  following  phone:  404/881- 
3286.  or  FTS  257-3286. 

SUPPLEMENTARY  INFORMATION:  On 

Decmeber  13, 1984,  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  (SCDHEC) 
submitted  a  111(d)  plan  revision  for 
Stone  Container  which  included 
alternate  emission  limits  for  the 
digesters  and  an  extended  compliance 
schedule  for  the  evaporator  hotwell 
vents.  Complete  documentation 
justifying  the  State's  proposed  plan 
revision  was  included  in  the  submittal. 

The  digester  system  at  Stone 
Container's  mill  is  presently  subject  to  a 
TRS  regulation  emission  standard  of  5 
ppm  (.02  lb  TRS  per  ton  of  air-dried 
pulp).  The  State  is  relaxing  this 
allowable  limit  to  1847  ppm,  or  .29  lb 
TRS  per  ton  of  air-dried  pulp  (TADP). 
This  represents  current  actual  emission 
levels  at  the  digester  vents.  The  new 
regulation  standard  permits  a  change  in 
allowable  TRS  emissions  of 
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approximately  66  tons  per  year,  or  about 
16  pounds  per  hour.  EPA  presently 
allows  emission  limit  relaxations  for 
welfare  pollutant  sources  if  it  can  be 
demonstrated  that  control  costs  are 
unreasonable. 

The  evaporator  hot-well  vents  at  the 
Stone  Container  facility  are  presently 
emitting  .39  lb  TRS/TADP.  which  is 
above  their  regulation  emission  limit  of 
.02  lb  TRS/TADP  (5  ppm).  The  company 
plans  to  construct  a  TRS  incineration 
system  which  would  bring  the 
evaporator  system  into  compliance  with 
regulation  standards.  Final  compliance 
will  be  required  forty-nine  weeks  from 
today.  Under  South  Carolina  air 
regulations,  a  source  may  request  an 
alternate  compliance  schedule  if 
adherence  to  the  existing  schedule  is  not 
technically  feasible. 

Except  for  the  evaporators  and 
digesters,  all  significant  TRS  emission 
points  at  Stone  Container's  Florence  mill 
are  being  controlled  to  guideline  levels. 
The  State  has  submitted  information 
justifying  the  company's  plans  to  bring 
these  two  sources  into  compliance. 
Stone  Container  Corporation  has 
documented  that  the  digesters  are 
already  emitting  low  levels  of  TRS  (20 
percent  of  the  typical  uncontrolled 
levels)  and  that  the  estimated  costs  to 
control  the  digesters  at  their  Florence 
mill  would  be  $2.48  per  ton  of  air-dried 
pulp.  The  company  has  also  modeled  the 
total  TRS  emissions  from  their  mill  to 
determine  the  air  quality  impact  of  this 
plan  revision.  Modeled  concentrations 
at  selected  population  points  three  to 
ten  miles  from  the  mill  were  below 
detectible  threshold  levels.  The 
company  has  also  substantiated  their 
request  for  an  alternate  digester 
emission  limit  by  such  factors  as  rural 
mill  location  and  lack  of  public 
complaints. 

The  company  has  agreed  to  control 
TRS  emissions  from  the  evaporator  hot- 
well  vents  by  incinerating  the 
noncondensable  gases  in  an  existing 
power  boiler.  A  new  compliance 
schedule  was  submitted  to  EPA  which 
would  allow  the  evaporators,  and  thus 
the  entire  mill,  to  be  in  compliance  with 
regulatory  TRS  standards  forty-nine 
weeks  after  the  plan  revision  is 
approved  by  EPA. 

EPA  has  reviewed  this  documentation 
and  has  found  that  the  State's  request  is 
adequately  justified  by  economic, 
technical,  and  other  related  criteria. 
Proposed  approval  of  this  111(d)  plan 
revision  was  published  in  the  Federal 
Register  on  April  17. 1985  (50  FR  15186). 
Only  one  comment  was  received  on  the 
proposed  action.  The  letter  from  Stone 
Container  Corporation  expressed  total 
support  for  the  TRS  plan  revision  and 


urged  EPA  approval  without  further 
modification.  EPA  is  therefore  taking 
final  approval  action  on  the  emission 
limit  relaxation  and  extended 
compliance  schedule  as  submitted  by 
South  Carolina  for  Stone  Container 
Corporation. 

In  addition.  South  Carolina  is  required 
to  submit  a  111(d)  plan  for  the  control  of 
fluoride  emissions  from  existing  primary 
aluminum  plants.  Since  there  are  no 
facilities  of  this  type  in  the  State,  the 
State  must  submit  a  letter  to  that  effect 
(negative  declaration).  The  absence  of 
such  plants  in  the  State  was  certifled  by 
a  letter  from  John  E.  Jenkins.  P.E.. 
Deputy  Commissioner  for 
Environmental  Quality  Control,  to  Mr. 
Charles  R.  Jeter.  Regional  Administrator, 
on  May  3, 1983.  EPA  proposed  to 
approve  South  Carolina's  negative 
declaration  for  primary  plants  on  April 
17, 1985  (50  FR  15186);  today  EPA  is 
announcing  final  approval  of  that 
negative  declaration. 

Final  Action 

Based  on  the  above  information.  EPA 
is  approving  the  S  111(d)  TRS  plan 
revision  for  Stone  Container 
Corporation,  as  submitted  by  South 
Carolina  on  December  13. 1984.  EPA  is 
also  approving  the  State's  negative 
declaration  for  existing  primary 
aluminum  plants. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  Under  section  307(b)(1)  of 
the  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  15. 1985. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control.  Fluoride,  Sulfur. 
Dated:  August  7. 1985. 
Lee  M.  Thomas, 

Administrator. 

Part  62  of  Chapter  I,  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  PP— Soutti  Carolina 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  62.10100  is  amended  by 
adding  a  new  paragraph  (b)(2)  as  set 
forth  below: 

§62.10100    Identification  of  plan. 


(b) 


(2)  A  revision  to  South  Carolina's 
111(d)  plan  for  total  reduced  sulfur 
which  was  submitted  on  December  13. 
1984.  This  revision  approved  an 
alternate  emission  limit  for  the  digesters 
and  an  extended  compliance  schedule 
for  the  evaporators  at  Stone  Container 
Corporation. 

3.  Section  62.10120  is  amended  by 
revising  paragraph  (4)  as  follows: 

§6Z10120    MentificatkMi  of 


(4)  Stone  Container  Corporation  in 
Florence. 

4.  Section  62.10140  and  a  new  center 
heading  are  added  as  follows: 

Fluoride  Emissions  From  Existiiig 
Primary  Aluoiinum  Reduction  Plants 

§62.10140    Mentmcation  of  PiM— 
Negative  declaratioa 

The  South  Carolina  Department  of 
Health  and  Environmental  Control 
submitted  on  May  3. 1983.  a  letter 
certifying  that  there  are  no  existing 
primary  aluminum  plants  in  the  State 
which  are  subject  to  Part  60,  Subpart  B. 
of  this  Chapter. 

[FR  Doc.  85-19427  Filed  8-15-85:  a-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  150 

[CGD  83-047] 

Compatibility  of  Cargoes 

agency:  Coast  Guard.  DCfl. 
action:  Final  rule. 

SUMMARY:  46  CFR  Part  ISO  contains 
requirements  for  compatible  stowage  of 
bulk  hquid  hazardous  materials  on  tank 
vessels.  This  final  rule  updates  46  CFR 
Part  150  by  adding  recently  authorized 
exceptions  to  the  Compatibility  Chart 
and  cargoes  approved  for  carriage  since 
the  final  rule  was  published  on  April  14. 
1983  (48  FR  16059).  This  final  rule  also 
incorporates  CHRIS  codes  into  Table  1. 
corrects  typographical  errors,  specifies 
reactivity  differences  within  chemical 
groups,  and  deletes  descriptive  phrases. 
such  as,  "inhibited",  "stabilized",  and 
"%"  when  these  have  no  effect  on  the 
compatibility  classification  of  the 
material.  (CHRIS  codes  are  three  letter 
codes  that  have  been  assigned  to  every 
chemical  contained  in  the  Coast  Guard's 
Chemical  Hazards  Response 
Information  System  (CHRIS).) 
EI^FECnVE  DATE:  September  3a  1985. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Michael  C.  Pamarouskis.  (202)  426- 

1577. 

SUFPLEMENTARY  INFORMATION:  On 

January  11. 1985  (50  PR  1551).  the  Coast 
Guard  published  a  notice  of  proposed 
ruiEmaking.  Interested  persons  were 
given  a  deadline  of  February  11, 1985  for 
submission  of  written  comments.  A 
pubhc  hearing  was  to  be  sched-j!ed  if 
requested  by  anyone  raising  a  genuine 
issue.  No  request  for  a  public  hearing 
has  been  received.  However,  comments 
were  received  that  brought  attention  to 
a  few  editorial  changes,  and  these  are 
included  in  this  final  rule.  It  should  be 
noted  that  the  Compatibility  Chart,  and 
its  authorized  exceptions  and 
companion  Tables,  listing  chemicals 
alphabetically  and  by  group,  will  be 
updated  periodically  as  the  Coast  Guard 
approves  new  chemical  cargoes  for 
carriage. 

Several  changes  are  made  to  correct 
typographical  errors  of  no  substantive 
effect. 

Regulatory  Evaluations 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  non-significant  under  the 
DOT  regulatory  policies  and  procedures 
(44  FR  11034;  February  26. 1979). 

The  addition  of  conunodities  to  the 
Tables  in  Part  150  neither  authorizes  nor 
prohibits  the  carriage  of  a  particular 
cargo.  Authorized  cargoes  are  listed  in 
46  CFR  30.25,  46  CFR  151.01-10,  Table  I 
of  46  CFR  153,  Appendix  I  of  48  CFR  154. 
and  Appendices  A  and  B  of  46  CFR 
154a.  The  regulations  in  Part  150  identify 
those  cargoes  which  are  not  compatible 
and  prescribe  minimum  standards  for 
keeping  incompatible  cargoes  separated 
while  being  carried,  thus,  the  rules  in 


this  part  have  only  minimal  economic 
impact.  Because  the  economic  impact  of 
this  final  rule  has  been  found  to  be  so 
minimal,  further  evaluation  is 
unnecessary. 

Regulatory  Flexibility  Act 

Since  the  economic  impact  of  this 
final  rule  is  expected  to  be  minimal,  in 
accordance  with  paragraph  605(d)  of  the 
Regulatory  Flexibility  Act  (94  Stat  1164), 
the  agency  certifies  that  it  will  not  have 
a  significant  economic  impact  on  a 
substantia!  number  of  small  entities. 

List  of  Subjects  in  46  CFR  Part  150 

Hazardous  materials  transportation. 

Accordingly.  Part  150  of  Title  46  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  By  revising  the  Part  heading  to  read 
as  follows: 

PART  150— COMPATIBiLITY  OF 
CARGOES 

2.  By  revising  the  authority  citation  for 
Part  150  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR  1.46. 

3.  By  revising  S  150.120  to  read  as 
follows: 


§  150.120    Definition  of  incompatibto 
cargoes. 

Except  as  described  in  9  150.150,  a 
cargo  of  hazardous  material  is 
incompatible  with  another  cargo  listed 
in  Table  1  if  the  chemical  groups  of  the 
two  cargoes  have  an  "X"  where  their 
columns  intersect  in  Figure  1  and  are  not 
shown  as  exceptions  in  Appendix  I.  (See 
also  §  150.140.) 

4.  By  revising  §  150.140  to  read  as 
follows: 


9  150.140 
II. 


Cargoes  not  Hstsd  in  Tabic  I  or 


A  cargo  of  hazardous  material  not 
listed  in  Table  1  or  11  must  be  handled  as 
if  incompatible  with  all  other  cargoes 
until  the  Commandant  (G-MTH)  (tel.  no. 
(202)  426-1577)  assigns  the  hazardous 
material  to  a  compatibility  group.  (Table 
I  lists  cargoes  alphabetically  while 
Table  U  lists  cargoes  by  compatibility 
group). 

5.  By  revising  9  150.150  to  read  as 
follows: 


9  150.150 
Ctiart 


Exceptions  to  ttie  Coinpatil>iUty 


The  Commandant  (G-MTH) 
authorizes,  on  a  case  by  case  basis, 
exceptions  to  the  rules  in  this  subpart 
under  the  following  conditions: 

(a)  when  two  cargoes  shown  to  be 
incompatible  in  Figure  1  meet  the 
standards  for  a  compatible  pair  in 
Appendix  III.  or 

(b)  when  two  cargoes  shown  to  be 
compatible  in  Figure  1  meet  the 
standards  for  an  incompatible  pair  in 
Appendix  III. 

Appendix  1  contains  cargoes  which 
have  been  found  to  be  exceptions  to 
Figure  1.  the  Compatibility  Chart. 

6.  By  revising  the  introductory  text  of 
9  150.160  to  read  as  follows: 

91 50. 160    Carrylnga  cargo  as  an 
exception  to  ttie  Compatibility  Chart 

The  Operator  of  a  vessel  having  on 
board  a  cargo  carried  as  an  exception 
under  9  150.150  but  not  Usted  in 
Appendix  1.  Exceptions  to  the  Chart. 
shall  make  sure  that — 
***** 

7.  By  revising  the  Figure  1 — 
Compatibility  Chart  to  read  as  follows: 

BttXING  CODE  4«10-14-M 
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Figure  1.— Compatibility  Chart 


2 

s 

CARGO                                       S 
COMPATIBILITY                    ^ 

Ul 

CARGO  GROUPS                                                   °^ 

Si 

x< 

OK 

11 

o 

y 

c 

3 

o 

y 

■ 
1- 

i 

s 

y 

i 

8 

M 

in 

< 

M 

m 

i 

1 

< 
I 

< 

w 

Ul 

z 

I 

i 

< 
< 

w 

Ul 

z 

1 

a 

K 

< 

M 

Ul 

o 

1 

o 

zo 
<  > 

O  I 

St 

M 
Ul 

< 
z 
< 
> 

i 

ri 

Ul 

»- 
< 

Ul 

u 

< 

> 

< 
> 

a 

m 

t- 

3 

•1 

i 

Ul 

z 

Ul 

> 
< 

z 

K 

o 
> 

s 

5 

K. 
Ul 

w 

Ul 

§ 

m 

• 

•• 

s 

> 
z 

s 

.J 

< 
• 

m 

•J 
a 

« 

§ 

< 

si 

m 

8 

Ul 

c 
u 

« 

z 

m 

I 

1 

1.  NOM-OXIOtZING  MINERAL  AGIOS 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

— ~ 

2.  SULFURIC  ACIO 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

3.  NITRIC  ACIO 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

K 

4.  ORGANIC  ACIDS 

X 

X 

X 

X 

X 

X 

X 

^~~ 

S.  CAUSTICS 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

^~~ 

•.AMMONIA 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

■^^ 

7.  ALIPHATIC  AMINES 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

~^" 

■.  ALKANOLAMINES 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

^^ 

•.  AROMATIC  AMINtS 

X 

X 

X 

X 

X 

X 

■""- 

10.  AMIDES 

X 

X 

X 

X 

X 

X 

^■™ 

11.  ORGANIC  ANHYDRIDES 

X 

X 

X 

X 

X 

X 

X 

X 

■"™ 

12.  ISOCVANATES 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

K 

11  VINVL  ACETATE 

X 

X 

X 

X 

X 

X 

14.  ACRYLATES 

X 

X 

X 

X 

IB.  SUBSTITUTED  ALLVLS 

X 

X 

X 

X 

IS.  ALKYLENE  OXIDES 

X 

X 

X 

X 

X 

X 

X 

X 

^^ 

17.  EPICHLOROHYDRIN 

X 

X 

X 

X 

X 

X 

X 

X 

""■ 

IB.  KETONES 

X 

X 

X 

M 

IS.  ALDEHYDES 

X 

X 

X 

X 

X 

X 

X 

to 

20.  ALCOHOLS.  GLYCOLS 

X 

X 

X 

X 

X 

21.  PHENOLSl  CRESOLS 

X 

X 

X 

X 

X 

21 

22.  CAPROLACTAM  SOLUTION 

X 

X 

X 

X 

22 

».  OLEFINS 

X 

X 

30 

31.  PARAFFINS 

31 

32.  AROMATIC  HYDROCARBONS 

X 

32 

33.  MISCELLANEOUS  HYDROCARBON  MIXTURES 

X 

33 

34.  ESTERS 

X 

« 

M 

36.  VINYL  HALIOES 

X 

X 

3B 

3S.  HALOGENATED  HYDROCARBONS 

3S 

37.  NITRILES 

X 

37 

3B.  CARBON  OISULFIOE 

X 

X 

3B 

3B.  SULFOLANE 

30 

40.  GLYCOL  ETHERS 

X 

X 

40 

41.  ETHERS 

X 

X 

41 

42.  NITROCOMPOUNDS 

X 

X 

X 

X 

X 

42 

43.  MISCELLANEOUS  WATER  SOLUTIONS 

X 

X 

43 

1 

2 

3 

4 

5 

• 

7 

• 

t 

10 

11 

12 

13 

14 

IS 

IS 

17 

IS 

IS 

20 

21 

22 

BILLING  CODE  4910-14-C 


Federal  Ragbter  /  Vol  50,  No.  150  /  Friday.  August  16.  1985  /  Rules  and  Regulations 


8.  By  revising  Table  I,  including  the 
footnote,  as  follows: 

Table  I— Au>MAarncAL  List  of  Codes 


OMnacal  nam* 


^idMktttyy&u— 


AcMc  not 

Acaac  anhyikKti. 
Atxtonm 


AcMonHa — 
Acalopltanofta . 
Acalyt  b4i4yl  I 


Aoykcaod  . 


AKonoa  (imaoi 

Afcyl  bonana  iriloiac  acM- 
Afcyti 


5JV  cMonda 

?-g-Aii>noa<wy)alliaiiet.. 


2-Amno-2-nw*V-1-prapanol  . 

Ammoma.  anhydroua 

Aavnonum  tasuMte  sokiaon.... 
ANHnovmii^     n^n^oin^a     i2B 

pcL  or  iasa  Atnmona). 
Ammonum  mrata.  Una  so- 

luaon    Iconiainng    Amnw- 

Aiiwionwvi  nAala,  Uvaa  a^ 
Kitnn  (not  cortamng  Am- 

moraa) 
Ammonum       poiyphoapnata 

ukikon. 
Ammonum  wMaM  aoluwn  _.. 

Aimnonwn  aulMa  tahAon 

A«v  acetate 


Amyl  matttyl  halona- 
Amytl 


A«tiaa 
AsphaH 

foottn  WuBL 
AaphaR      btonding      Mod*. 

MranW  wm  wiidua. 
Bahanyl  lictifrot 

Damana 

Banzefia.    HydrocaitWM   mia- 

tures  (10  pet  Benzana  or 

mora) 

B«nzanasuKonv<  ct4onde 

Benzene.     Toluene.     Xytene 

mntures. 

Beniyl  alconol _ 

e«nzy<  cMonda 

Bc-taoiene _ _.. 

Butadwna.    BuMno   miMuraa 

(cont  AcatyMnea). 

Butane _ 

Butene 

Butyt  aceuie 

Butyt  acrytate 

Butyt  alcahot 

Butytamme  ..._ _ 

Buiyt  benzyt  ptvtriaiate 

Bulytene 

Suytana  glycol 

Botyiene  oncJa 

Butyt  ether _ 

Butyt  tormate _ 

Butyl  heptyl  ketone 

Botyt  methacrylata _ _ 

Butyl  melhacrylate.  Decyt 
methacrytale.  Catyl  aicoayt 
methacrytate  mutura 


Group 
No. 


19 
4 
t1 
1« 

••0 
37 
M 
94 

•  t« 

to 

<4 

•15 

37 

20 

■  •  "0 

34 

•15 

15 

8 

• 

•7 

•8 

e 

43«2) 

0 


43 
•5 
34 


20 
■30 
•18 

34 
0 

33 

33 

33 

20 

32 

•32 


•»o 

32 

•21 

•36 

30 

•M 

31 
30 
34 


14 
20 


34 

M 
'20 
16 
41 
•34 
18 
14 
14 


Ona 


AAO 
AAC 
ACA 
ACT 
ACV 
ATM 

Am. 


Acn 

ACN 
AON 

ABS 

ALA 
ALC 
AEX 
AEE 
A0> 
APR 


UAS 


ANU 


ASS 


ASP 

ART 

ASR 


BNZ 
BHS 


BSC 

BTX 

BAL 
BCL 
BOI 


BPH 


BTO 
BTE 
BFN 

BMH 
OER 


0«a 


Table  I— Alphabetical  Ljst  of  Cooes— 
Continued 


CXamteal  nana 


ButyneacW.. 


Catcaim  bromda  aoMiort  _ 

CttCMtn  cNoiida  aokMn 

Calcwm    luNonala.    Cattium 


Bo^anC  fnutu'a- 
Campher  ori.. 


ASU 


AMS 

lAT/AMLy 
AAS/ 
AVA 

lAA/AAN 


BMX 

I8T/BUT 

BTN 

IBL 

OA/BCN/ 

BTAJ 

BYA 

BAR 

BAJ/BTC 

lALf-BAN/ 

BAS/ 

BAT 

BTV 

lAM/BAM/ 

BTU 

BUA 

BTN/IBL 


BFI 
BMI/BMM 


Caibaic  o» 

Carton  black  baaa 

Caitiort  dauMda 


Ctttton  tcfettcMoncto^ 

Caahaw  nul  »a8  oiHun*— I 


Cauakc  soda  soMion 

Calyl  agoayt  muharryfla- 

CMorlne   .._ 

CNoroaceac  addaoMan- 
CNorobenzana 


CWorodrfluoiciiiiltiiw 

CNorolontK _...^ 

CNuwnlnibaruarta.    aaa    e- 
NikocMoNitMnianaL 

CNoroauWonc  add 

CNorololuan* 


OioSna  clilowda  aolufeona... 

Com  syrup 

Cvaoaola .....—».«..» 


Oaaolt 

Crasytata  spent 

Crasykc  acid 

CroMnaldahyda 
Cumana 


CydoaMiaac 

Cydonaiana 

Cycloliaiiana  oiiUalion  prtxl- 
ud  acid  walar. 

Cydotwaanoi... „ 

Cydohaanona. 


Cyddwianona.      CydBhaa- 


Cydohairylamine . 


Cyflopanladiana.        Styron*. 
Oanzana  mmluraa. 

^^riane ,  „^ _„.. 

DacaMaHyd* 

Otcaw 


Dacy* 

Oecyt  akxHwl 

Oacyl  benzene 

Oaxtroaa  aolutioo _.....— 

Oiacatono  alcolwl 

Oiammonium     sail    o*    Zinc 
EOTA  solution. 

0«iulytafnine 

OOutyt  pMhalala 

OicNofobeniene __ 

OicWorodilluofomethana 

1 .  i-Oidilofoeifi«>e 

2.2  -OicMoroelhyl  ether 

2.2'-OicNoroisopropyl  ether 

PcWoromethane 

2.4-OicMorophend 

OdHonipropane 

1  .S-Dichlartjpropene 

OcNoropropene.  OicMorapro- 

pane  mixtures. 

2.2-OicMoroprcpionc  acid 

Dicydopentadena 

&ethanolafTHne 

Owthanotamme  saN  ol  2.4-0 

acid  OicfiloraphanoKyacetc 

acid  aoluMn. 

C^ettiytamme ■.. 

uettvytbenzena...» —„._«._. 


Qrouv 
No. 


4 

"0 

43 

43 

•33 


18 
22 

33 

38 
38 

4 

»» 
•6 

•14 
■0 
•4 

38 

•36 

36 


■0 
•36 


20 
43 
21 
21 

6 

21 

MB 

32 

31 
31 
•4 

20 

18 

•18 

7 
30 
30 

32 

IS 
31 
30 
14 
20 
32 
43 
20 
43 

7 
34 

36 


36 
36 
41 
36 
36 
21 
36 


15 
15 

4 

30 

8 

•43 


7 
32 


Chria 


BAE 


BLA 


CPO 
CLS 
C80 

caa 

C8T 

OCN 

OPS 
CSS 

CEM 
CIX 
CHM 
CRB 

MCF 
CRF 


CSA 

CM 


CSY 
OCW 
CRS 

CSC 

cnv 

CTA 
CUM 

CNX 


CNN 
CCH 
CVX 

C»M 


CMP 

ooc 

oce 

OAT 

DBZ 
OTS 
OAA 
DSZ 

DBA 
DPA 


OOF 

OCH 

DEE 

DCI 

DCM 

DCP 

DPX 


DPS 
DMX 

DCN 
DPT 
OEA 
OZZ 


DEN 
DEB 


Owia 


BAD/ 
BTK/ 
BFA 


CLC 


CML/MCA 


CNO/CNP 


CTM/ 
CTO/ 
CRN 


CCT/CWD 

CBL/CSL/ 

CSC 


Table  I— Alphabetical  List  of  Cooes— 
Continued 


Chemical  name 


Oiethylana  Qlyod — .- .™ 

Oiettiyiene  gtycd  manobmyl 


Dielhylene   glycd   monotxilyl 

elhar  acetate 
Oietliylene  glycol   monoelhyl 


ghwd 

r 

glycol 


Olethylene 


DiMnywVisnoiMiww ... 
0Ha«iyMaiy4)pMhaM 

OiaOyl  sutfata 

DIglyadyl  alher  d 

A 
Otieptyl  pMhalala.. 


lOA/OAL 


lAiyOAR 
ISA/ DAN 


DBM/ 
OBO/ 
OBP 


DPB/DPP/ 

DPC/ 

DPL 
DPF/DPU 


Dsaobutytameia .    

Daaobutyl  cartmd 

DisoOutyiene 

Oaobutyi  kaMna 

DMOdacyl  rhtiilsli 

Oaaononyl  advale 

DlMor>onyt  phthaMa 

Duooctyt  pMhalalo ..- 

DisopiopaMulaiisiia 

Daaopropylamma 

Onsoprcpyt  benzene 

Ovopropyt  naphthalene.. 
Omielfiyl  t 


LwiMitfiylaiiwiie.. 


OlmethylaiiMW  salt  d  2.4-0 


Ovnalhylcyclicsiloxane  hytko- 

lyzala. 
N.N-Oima8«ylcyclohei^l«nina . 

DimaltiyMonnamida . 
Dimethyl  hjran. 


Dmelhyl  glutarala 

wmelhyt  hydpogan  phospMla. 

2^-Olmalhyloctanoc  acid 

Dimethyl  phthalata 

Dimethyl  polysiloxana 

2.2-DiiTiethylpropane-1.3K«d.. 

WmeHiyl  luccinaw 

Dmonyt  phthalala 

Drectyt  phthalata 

1 .4-Oioxane 

Dipentene. 


Diphanyt.  Oiphenyl  ouda 

Diphenylmettiane     diaocyan- 

ate. 
Ophenyl      oxide.      Diphenyl 

phenyl  elhar  imxtura. 

lJ^t}'rTO0fptfPtttt 

Dipropylene  glyod 

Oipropylene     glyod     dfeerv 

loate. 
Disuiiates.      flashed      feed 

slocks. 

DistlHales.  straight  run 

Dkiouecyt  phthalata 

Dodecana 

Dodecand 

Dodeeene _ 

Oodecytamma.       Telradacyl- 

amme  mixture. 

Dodecytieniene 

Dodecyt  diphenyl  oxida  daul- 

lonale  soluuon. 

Dodecyt  mettiacrytate 

Oodecyl.  Pentadacyl  melhao- 

rytata 

Dodecyt  phond 

EptcNorohydrtn 

Eiwiiy  raain 

EViane 

Elttandamm* 

Ethoxvlated    alcohola,    Cll- 

C15. 


Group 
No 


40 
40 

34 

40 

40 

40 

7 
8 

•34 
34 

41 

34 

•34 
•7 
10 
30 
IS 
34 

•34 
34 
34 
8 
7 
32 
32 
10 

'34 
7 


•OCT 

•34 

7 

8 

10 

•41 

•34 

•»34 

4 

34 

34 

20 

•34 

34 

34 

41 

30 

•33 

12 

41 

7 
40 
34 

33 

33 
34 
31 
20 
30 
•7 

32 
43 

•14 
14 

•21 
17 
18 
31 

8 
20 


Chits 
coda 


DEG 
OME 

DEM 

DOE 

DGM 


DET 

OAE 

OSU 

BOE 

OOHP 
OBU 

oec 

OBL 
OK 
DO 

DM 
00 
OP 
DIA 


OAC 


DMA 


DOA 


OXN 
OMB 
OMF 


DPI 

OMO 

DTt 


OOP 
OOX 
OPN 
DOO 

OPM 


DNA 
DPG 


OFF 

OSR 
OOP 

DON 
DOO 
DTA 

DOB 
DOS 

DOM 
OOP 

DOL 

EPC 

ETH 
MEA 


Chria 


OMC/ 
DM8/ 
DMY 

06X 


DTH 


LAL 
DOC 


EOO/ 
ENP/ 
EOF/ 
EOT/ 
ETC 


JMI 
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Table  I— Alphasetical  ust  of  Cooes— 
Continued 


CXemicat  nam* 

Group 

No 

Chns 

esda 

RaMad 
Oma 

Fmcxy  livlyeni 

40 

ETG 

pi^y  MfWa    

34 

ETA 

Etnyt  aoMoaeMMa 

•34 

EAA 

Fthyt  anytala 

14 

EAC 

Ethyl  atcohot.-... 

20 

EAL 

7 

EAM 

Fmylamina  aolukaa. 

•7 

EAN 

Ethyl  banzana 

32 

ETB 

Ethyl  tmUnoL 

20 

EBT 

7 

EBA 

Ethy<  butyrata 

*34 

EBR 

Ethyl  chkxida „. 

30 

ECL 

N-Ethy*  cydohaxyiMniM 

•7 

ECC 

Ethylaoa _.... 

.  30 

ETL 

Ethy<ena  chtorofiynnn 

20 

ECH 

Ettiytanti  cyanoiiydiin 

20 

ETC 

•7 

EDA 

EMX 

cinywfM  ojakoimoa . ....»».» 

36 

EDB 

36 

EOC 

Elhyterw.  glycol  _ - „ 

20 

EGL 

Ethytena    tfycot    monoteityt 

40 

EGM 

athar. 

Ethytena     glycol     monotxityl 

34 

EUA 

athar  acMata. 

Ethylcna     glycol     monoathyl 

40 

EGE 

ethar 

Elhylona     glycol     monoaViyl 

34 

EGA 

athar  acatata 

Ettiytofw  glycol   monooopro- 

40 

pylathw. 

Etttylana  gtycol  monomathyt 

40 

EME 

•Iher. 

Ethylana  glycol  phanit  0tm- 

40 

>o 

EOX 

Eihylena     nuKte,     tVopytawa 

•16 

EPM 

o«KJe  mature 

Ethytena.  Vmyl  ac«tata  copo(- 

•43 

ymar  amultaa 

Ethyl  atwr 

4t 

ELiyBteialdehyde _ 

19 

EHA 

2-Ethylhaxanol _ 

20 

EHX 

2-Elhy)haxanoic  acid _ 

4 

2-EttVhexyl  acrylaia 

14 

EAI 

2-Ettiyl  heiylafnna.„ 

7 

EHM 

Ethyl  hexyl  latata 

34 

EHT 

EthyMane  nortxirnana 

•30 

ENB 

Ett-vl  mathacylato 

14 

ETM 

• 

EEM 

2-ma(hoxyalhyOanitina. 

Ethyl  propionata 

•34 

B>R 

2-Ethyt-3-pfopylacrotoln 

•19 

EPA 

33 

•10 

tuna*. 

Formaldehyde  soiulion 

to 

FMS 

Formaniide _ 

•10 

FAM 

Formic  acid 

4 

FMA 

Furtu»al 

19 

20<2) 

FFA 

FAL 

Furluryl  alcohol 

Gaa  on,  cracked 

33 

OOC 

GaaoNne  tilending  (took,  H- 

33 

6AK 

kylales. 

Gasotote  btenO'Dg  stodi.  ra- 

33 

GRF 

lormalea. 

GaaoNnaa: 

Automotive      (r<ot     over 

33 

GAT 

4.23   grams    lead   par 

s»'). 

Aviation   (not   over   486 

33 

GAV 

grams  lead  per  gaO. 

Casinghead  (natural) 

33 

GCS 

Potymar _ 

33 

GPL 

Sh'alghl  run 

33 

GSR 

GMaraldahyde  solution 

19 

GTA 

Glycerine 

20 

GCR 

Glyceryl  tnacetate 

34 

Giyddyl    ester    o(    Varsalic 

34 

acKi. 

Glycol  diacotate _ 

34 

Glycols.    Resins,    and    Sol- 

33 

vante  mixture. 

Glyoxai  solutona 

19 

GCS 

Heptane „ 

31 

HPT 

n-Hepi»noic  acid _ 

4 

HEP 

Heptanoi 

•20 

HTN 

1  -Heptefte 

30 

KTE 

Hertacide  (Cl5-H22-N02-a).- 

33 

Mwo-nothyienediannrw    solu- 

•7 

HMC 

HMO 

tion. 

Table  »— Alphabetical  List  of  Cooe»— 
Continuett 


Chemicat  name 


HaitamaO«ylanata»amin« .. 

I  lanwnaOiylananwa. 

Haxana 

Haxwnl - 


fi^Btfltn^  ^/cot .... 
HydrocMonc  acid 
tlydiochtum.  acid. 

HydroNuonc  acid 

nyorofmioroa^cic  acM. 

Hydrogen  peroxida  aoMkvis.. 


2-Hydroiiyathyl  acry«aM.._ 

Induathal  waste  (comaaimg 
OmethytdiauHwd.  Malhyl 
mercaptan.  and  Methowyg. 

laophorona 


Jalluala: 

JP-1. 

JP-3 

JP-4 

JP-6 

Kaolin  day  aluny.. 

Keroaana 

Kelorte  residue 

Kraft  black  kquor 

Latex,  liquid  aynthetK _... 

Ligrwi  liquor _ 

Magrteswm  cMonda  sotuaon. 
Magrteswm  nortyl  phenot  sul- 


MataK  anhydnda 

MateK  anhydnda  copoiynMr.... 

Meaityl  oxide 

Methacrylic  acid 

MethacrytoralMla 

Metharw _ 

Methoxy  tngiycol 

Methyl  acetate 

Methyl  aceioacetala 

Metriyl  acetylene.  Propadiene 
mature. 

Methyl  acrylate ....«___ 

M*thy(  HcatKt 

Methytamma 


Meihylamine  sokiliana 

Meltiyl  amyt  acetate 

Mettiyl  amyl  atcohot 

Methyl  amy!  ketoiW 

Methyl  bromide 

Methyl  ten-butyl  athar .._ 

3-Methyl  butyraldahyda 

Methyl  butyals _ 

Methyl  chlonda - 

4,4'-lylalhylan«  dianilina  (43 
pel  or  teas).  Ptitywelhy- 
lerte  po^yphertylsmine,  o- 
Dictilorobnnzene  mtxtunas. 

2-Meinyt-«-etfiy1  anilina 

Methyl  ettiyl  ketone 

2-Metny|.5.amyl  pyndina 

Methyl  tormal _ 

Methyt  (annate _ 

Methyl  heptyl  ketone 

2-Methyl- 1 .2-hydroxy-3- 
butyrie 

Methyl  isoamyl  ketone .._ 

Methyl  isolxjt^  cartjmot 

Methyl  isobutyt  Hetona 

Mettiyl  methacrylale 

Mettiyl  naphthalarw 

Methylokjreas 

Methyl  pyridine 


N-Methyl  pyrrokdona 

alpha-Methyl  slyrena 

Mineral  spirits  _ _ 

Molasses _ _ 

Monoctik>rt>diliioramalhan*... 

Morpholine 

Motor    fuel    antiknock    com- 

pounda     containing     lead 

aKtyls. 
Maphtha: 

OM  tar...- 

Crackmg  dactkjn ...._ 


Grout) 
No. 


0(2) 
•32 


•18 

30 

33 
33 

33 
33 
43 
33 
•18 

•s 

43 

43 

••0 

33 

t1 
33 

•18 

4 
•15 
31 
40 
34 
34 
30 

14 
20 
7 
7 
34 
20 

•  18 
36 

'41 
18 

•34 
36 
•9 


9 

18 
9 
41 
■34 
16 
20 

18 
20 
18 
V* 

32 
19 

9 


9 
30 
33 

20 
36 

7 
'0 


Chris 
coda 


HkfT 

HXA 
HXN 
HXE 
MKG 
HCL 
MCS 
HFA 
HFS 


HAt 

tNVW 


IPH 

ipn 

JPO 
JPT 

JPF 
JPV 

KRS 


LLS 


MLA 

MSO 
MAO 
MET 

tITH 

MTG 
MTT 

MAP 

MAM 

MAL 
MTA 
US2 
MAC 
MAA 
MAK 
hTTB 
MBF 

MBU 
MTC 
MOB 


MEN 
MEK 
MEP 
MTF 
MFW 


MHB 


MIC 

MtK 


MNA 
Ml>S 


MPY 
MSR 
Ml« 

MCF 

MPL 
MFA 


NOT 


Chna 


IHA/HXA 


HPS/ 
HPO 


MPE/ 


MPB 


Table  ^Alphabetical  Ust  of  Gooes— 
ConlinuMt 


Oiemcai  nana 


Pa(POtaim„ 
So»yanl._.... 


Stoddard  aetDant . 


Mine  aod  (7«  pcL  or  laaa).-.. 
NMnc  acid  (greMar  Van  70 
PCL) 

Nitrobenzene 

o-NitrocNorobenzene 


Nitraprapane... 
NtSoprupana. 

inoitura. 
NitoMotuana —. 


Odyt  atcohol- 


OctytaMahyda.. 
Octyli 
Octyl  nwale.. 
Octyl  ptwnol- 
Ois: 

Clanfiad.. 

Coal _. 

Crude  — 


Dieaat  ..- 


Road 


EdMe  oils.  induOng; 
Batwasu 


Castor 

Coconut 

CoconuL  mettiyl  aster  _ 

Com 

CoOon  seed _ _ 

Cotton  seed  tatty  acid. 

F«h 

Laid 


PaanuL 

Rapeseed.. 
Rioebian... 
SallhMier  .. 


Soya  bean 

Soybean  lepoxidaed) 

SunfkMier  sead. 

Tucum 

Vegetable 

Fuelois: 

Nb.  1 

No  t-O 

No.  2 -......_. 

No.  2-0 

No  4 

No  5 

No.  6 _ 

Miiceltsnaaui  oH.  mthOn^ 


Akphatic..- 

Aromaoc  (S  pet   or 
Benzene) 

Coal  tar .._ 

Naartcuti 


lAnerat  seat 

Motor _.._ _ 

Neatstool _ 

Oiticca 

Peneiratng 

Range _ 

Resrn _ 

Resinous  petroleum 


Group 

No 


33 
33 
33 
31 

32 

4 
3 
>0 

4? 

42 
•42 
••0 

42 
•42 


31 
X 
20 
2T 
40 
33 
30 
10 
3t 
30 
20 
t« 
34 
»»« 
•21 

33 
33 
33 
33 
33 
33 


cms 


NSV 
NSS 


NCD 


CMO 
MTE 


Nn 


OMN 
OTE 
OTA 

OCT 


OCF 

OIL 

oos 

ono 


33  lOTF 


34 

34 

OCA 

34 

OOC 

34 

3« 

34 

OCS 

34 

34 

OFS 

34 

OLO 

34 

cxx 

34 

OPM 

34 

OPM 

34 

34 

34 

OSF 

34 

OS8 

40 

34 

34 

ore 

34 

OVG 

33 

OON 

33 

OOO 

33 

OTW 

33 

OTD 

33 

OFR 

33 

OFV 

33 

OSX 

33 

OAS 

33 

33 

33 

OCT 

33 

33 

OLS 

33 

as 

33 

OUN 

33 

OMS 

33 

OMT 

33 

ONF 

34 

33 

OPT 

33 

o»x; 

33 

ORS 

33 

One 


CNP 


MCMTT/ 


oo 


lOA 
KK 


EVO 
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Table  I— Alphabetical  List  of  Codes— 
Continued 


Chetncjl  name 


Seal 

Soapsiock. 

Sperm 

Spintaa. 

Spray - 

Tan 

Tan.  lany  ac 

Tanner's 

Ti«ig _ 

Turtine 


WNle  (rmnaraO 

Oleic  acid 

Oeurn    

Oiryamylaied     alkyl     phenol 

)ormak)er<y<te 

Peoiach4oroeiti«ie 

Pepiadecanoi _ 

1.3-Pentadieoe    

Pentaemyienetwuamne.    Te- 

(raemyienepemamne    ma- 

lure 

Per>tane 

I'Peoiene 


(lrcx:a(bon  nnnwe. 

3-PeniBnci  wli  ile 

Peotyi  aMer>yde 

Percmoroemyiena 

Petrtxatum 

Ptieno) „ 

PnospKonc  acid. 

Phosphorus .'. 


hy 


Group 
No 


Prnfialic  anhyOide 

Pwiene   

Poiyalkenyl  succmc  anhy- 
dride amine 

Poiytwtattene.  hydroicyl  Mr- 
mmawd. 

Polytwiene 

Po<ytk(nenmyls*>iane _ 

Polyethylene  glycols - 

Polyethylene  polyamines 

Polymetnylene  polyphenyl 
isocyanate 

PdymethyisiiOKane 

Polypropylene 

Polypropylene  glycol 

Polypropylene  glycal  methyl 
ether 

Polywiyfcenzyltnmethyl  am- 
momufn  chlonde  soluaon. 

Propane 

Prcpanolamme 


Propionaldenyde 

Propionic  acid 

Propooic  anhydida.. 

Proponitnle 

Propyl  acetate 
Propyl  alcohol.. 
Propylaniina 


Propylene _ 

Propylene  Ixitylehe  potymar.. 

Propylene  glycol 

Propyleoe  onde „ _ 

Propylerte  letramer 

Propyl  ether 

Pseodocumene 

Pynd«» 

Pyndine  base* „ _ 

Rum 

Salicyiaidehvde . 
Sewage  sludge 


Sodujm  borohydnde.  Soitum 

riydro»ide  soMnn. 
Sodium  cartxmale  soluHons... 

So*um  cNorale  solution 

Sodium  cyanide  solution 

Sod«*n  (tchrorrule  solution 
Sodwm  dimethyl  r\aphlhalene 

stMonate  soMnn 
Sodium  hydrosulftde  solution .. 
Sodum  hypochlonte  solulion.. 
Sodum  Z-mercaptotienzothia- 

zol  solution. 


33 
34 
34 
33 
33 
33 
34 

•34 
33 
34 
33 
33 
4 
'  '0 

•33 

36 
20 
30 
•7 


31 

X 
••30 

37 
19 
36 

33 

21 

1 

'0 


11 
30 
•33 

•20 

30 
•34 
40 

7 
12 

•34 

30 
40 
40 

43 

31 
8 

19 
4 
11 
37 
34 
20 
7 

30 

M 

20 

16 

30 

41 

32 

9 

•9 

•20 

•19 

43 

S 

5 
•10 

5 
•»0 
•34 

S 

s 

•5 


Oms 
coda 


Chns 


ORN 


OSP 

OSO 

OSY 
OTL 

OTN 

OTB 

OLA 

OLM 


PCE 
POC 
POI 
PEP 


PTE 


PNT 


PER 
PTL 


PAC 


PAN 


PLB 


PEB 
PPI 


PLP 
PGC 
PGM 

PVB 

PRP 


PAD 

PNA 
PAH 
PCN 


PPL 
PSP 
PPG 
POX 
PTJ 

PRD 
PRB 

SAL 

S6X 


SOO 
SCS 
SOL 


SHR 
SHP 
SMS 


PON 


IPT/PTA 


PPW/ 
PPR/ 
PPB 


MPA/PLA/ 
PRM 


lAC/PAT 

IPA/PAL 

IPO/IPP/ 

PRA 


IPE 
TME 


SBH/SBI 


SOC 
SCN 
SCR 


shc 


Table  I— Alphabetical  List  of  Codes— 
Continued 


Chemcal  nmrm 


Sodwm  polyacrylal*  toluton... 
Sodum    sen    o<    Feme    hy- 

droxy-ethylenedamine      In- 

acetic  acid  solution 

Sodwm  silicate  soluinn 

Sodwm   sulfide.    hydroauMida 

solukon. 
Sodwm  thncyanale  solution... 

Sortmol  sokilnna -_ 

Staanc  acid 

Styrena 

SoHoiana 

Sullur 

SuHunc  acid 

SuHunc  aad.  spam...... 

Tallow 

Tallow  latty  acid    

Tallow  latty  alcohol 

Tallow  mtrUe 

1 . 1 .2.2-Tetrachloroeth*ta 

Tetradecanol _ _ „ 

Teiradecene 

Tetradecyibenzene _ 

Telraethylene  glycol 

Tetraemylenepentanwia _.... 

Tetrahydrofuran  . 


Gttii« 
No 


Tetrahydronaphlhalena 

Tetraaodwm  salt  o«  EOTA  so- 
lution. 

Tiianwn  tetrachlonda 

Tokjena 

Toluer>ediamina 

Tokiane  diaocyanala 

o-Toluidine „.. 

Tnarylphoaphala 

Tnbutyl  phosphate 


1 .2.4-Tnchlorobenzana 

1.1.1  -Tnchioroethane 

1 .1 .2-Tnchloroethane 

Tnchloroethytone _ 

1.2.3-Tnchloropropana..._ 

1,l.2Tnchloro- 1.2.2- 
tntiuoroethane. 

Tndecane 

Tndecanol —...„„...... 

Tridecana 

TndecylberTzene 

Tneina(x>lamina 

Tnethylamine 

Tnethyl  benzene _.. 

Tnetfiylene  glycol _ 

Tnelhylene  glycol  butyl  ether 

mixture. 
Tnethylene  glycol  ether  mix- 
ture 

Tnethyteneletramme 

Tnethyl  phosphate 

Tnethyl  phosphite 

Tnisooctyl  tnmellitate 

Tmsopropanolamine 

Tmsopropanolamme    salt    ol 

2.4  D  acid  solution 
Tnmethyl  benzene 


2.2.4-Tnmethyl     pentanedKil- 

1.3-dii30butyrate 
2.2,4-Tnmethyl-3-pentanol-1  ■ 

isobutyrate 

Tnpropylene 

Tnpropylene  glycol 

Tnpropylene     glycol 

methyl  ether 
Tnsodwm  nitnlotnacetala 

Turpentine 

Undecanol 

UrxJecene 


Undecytbenzene 

Urea.  Ammonium  nitrate  so- 
lution (containing  Ammo- 
ma) 

Urea,  Ammonwm  nitrate  so- 
lution (not  contamirtg  Am- 
monia). 

Valeraldehyde 

Vanillin  Mack  kquor 

Vmyi  acetate 

Vinyl  i«cetate.  Fumarata  co- 
pdymei. 


»43 

•43 


•43 

•  '0 

••0 
20 

4 
M 
39 
'0 
•2 

2 
34 
•34 
20 
37 
36 
20 
30 
32 
40 

7 
41 
32 
43 

•2 

32 

9 

12 

9 

34 

34 

36 

36 

36 

•36 

•36 

36 

34 

20 
30 
32 
S 
7 
32 
40 
40 

40 

7 

34 

>34 

34 

•a 

•43 
32 


34 
34 
30 

40 
•40 

•34 

30 
20 
30 
32 
6 

43 


Chris 
code 


STA 


SSC 


STS 

SRA 

STY 
SFL 
SXX 
SFA 
SAC 
TLO 

TFA 

TEC 
TTN 
TTO 
TOB 
TTG 
TTP 
THF 
THN 


TOL 
TDA 
TDI 
TU 

TBP 
TC8 
TCE 
TCM 
TCL 
TCN 


TON 
TDC 

TEA 

TEN 
TEB 
TEG 


TET 


TPI 


TIP 
ISA 


Related 
Chna 
codes 


SSH/SSI/ 

SSJ 
SCY 
SBT 


•19 
•5 

13 
34 


TGC 


TPT 
UNO 
UOC 
UOB 
UAS 


ANU 


VAK 
VBL 
VAM 


TMO/ 
TME/ 
TMB 


IVA/VAL 


Table  I— Alphabetical  List  of  Codes— 
Continued 


Chemical  name 


Vmylchlohda 

Vmyl  ethyl  ether 

VinyMane  chlonda 

Vmyl  neodecanaM. 

Vinyl  toluene 

Waxes: 

Camauba 

Paraffin 

Xylene „ 


ZirK   bron«de.    cakaum   bro- 
mide sokiinn 


Group 
No 


35 

•13 

35 

13 

13 

'34 

•31 

32 


43 


Chns 
code 


VCM 
VEE 

va 

VNO 
VNT 

WCA 
WPF 
XLX 


Related 
Chns 


XLM/ 
XLO/ 
XLP 


•  New  addition  to  46  CFR  Pvt  ISO 

■Becauae  ol  very  high  reactovily  or  unusual  conditmns  ol 
carriaga  or  potential  compatMity  problems.  tNs  product  • 
not  assigned  lo  a  speohc  group  in  the  Compatibility  Chart 
For  additional  compattxhly  inlormation.  contact  CommaryJant 
(G-MTH-3).  US  Coast  Guard.  2100  Second  Street  SW 
Washington.  DC  20593  Telephone  (202)  42e-1577. 

•  See  Appenda  I— Exceptions  to  the  Chwt 

9.  By  revising  Table  II  to  read  as 
follows: 

Table  II — Grouping  of  Cargoes 

0.  Unassigned  Cargoes 
Acetone  cyanohydrin  *(2) 
Alkyl  benzene  sulfonic  acid  *(1.2) 
Benzenesulfonyl  chloride  *|2) 
gamma-Butyrolactone  '(2) 
Chlorine  (1) 

Chlorosulfonic  acid  (1) 
Dimethylamine  salt  of  2,4-D  solution  '(2) 
Ethylene  (1) 

2-Hydroxyethyl  acrylate  *(2) 
Magnesium  chloride  solution  *(2) 
Motor  fuel  antiknock  compounds 

containing  Lead  alkyls  (1) 
Nitric  acid  (greater  than  70  pet.)  (1) 
o-Nitrophenol  *(2) 
Oleum  (1.2) 
Phosphorus  (1) 
Sodium  chlorate  solution  *(2) 
Sodium  dichromate  solution  *(2) 
Sodium  sulfide,  hydrosulfide  solution  *(1) 
Sodium  thiocyanate  solution  *(2) 
Sulfur  (1) 

1.  Non-Oxidizing  Mineroi  Acids 
Hydrochloric  acid 
Hydrochloric  acid,  spent  * 
Hydrofluoric  acid 
Hydrofluorosilicic  acid 
Phosphoric  acid 

2.  Sulfuric  Acids 
Sulfuric  acid 
Sulfuric  acid,  spent  (2) 
Titanium  tetrachloride  * 

3.  Nitric  Acid 

Nitric  acid  (70  pet.  or  less) 

4.  Organic  Acids 
Acetic  acid 
Acrylic  acid  (2) 
Butyric  acid 

Cashew  nut  shell  oil  (untreated) 
Chloroacetic  acid  solution  * 
Cyclohexane  oxidation  product  acid 

water* 
2,2-DichIoropropionic  acid 
2.2-Dimethyloctanoic  acid 
2-Ethylhexanoic  acid 
Formic  acid 
n-Heptanoic  acid 
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Methacrylic  acid 
Naphthenic  acid 
Nonanoic  acid 
Oleic  acid 
Propionic  acid 
Stearic  acid 

5.  Coustica 

Ammonium  sulfide  solution  * 

Caustic  potash  solution  (2) 

Caustic  soda  solution  (2) 

Cresylate  spent  caustic 

Kraft  black  liquor  * 

Sodium  borohydride.  Sodium  hydroxide 

solution 
Sodium  carbonate  solutions 
Sodium  cyanide  solution 
Sodium  hydrosulfide  solution 
Sodium  hypochlorite  solution 
Sodium  2-mercaptobenzothiazol  solution  * 
Vanillin  black  liquor  * 

6.  Ammonia 
Ammonia,  anhydrous 
Ammonium  hydroxide  (28  pet  or  less 

Ammonia) 
Ammonium  nitrate,  Urea  solution 

(containing  Ammonia) 
Urea,  Ammoniijm  nitrate  solution 

(containing  Ammonia) 

7.  Aliphatic  Amines 
N-Aminoethylpiperazine  * 
Butylamine 
Cyclohexylamine 
Dibutylamine 
Diethylamine 
Diethylenetriamine 
Diisobutylamine  * 
Diisopropylamine 
Dimethylamine 

N.N-DimethylcyclohexyIainin« 
Di-n-propylamine 

Dodecylamine,  Tetradecylajninc  mixture 

(2) 
Ethylamine 
Ethylamine  solution  * 
N-Ethyl-n-butylamine 
N-Ethyl  cyclohexylamine  * 
Ethylenediamine  (2) 
2-Ethyl  hexylamine 
Hexamethylenediamine  solution  * 
Hexamethylenetetramine  * 
Hexamethylenimine 
Methylamine 
Methylamine  solutions 
Morpholine 
Pentaethylenehexamine. 

Tetraethylenepentamine  mixture  * 
Polyethylene  polyamines 
Propylamine 
Tetraethylenepentamine 
Triethylamine 
Triethylenetetramine 

8.  Alkanclamines 
2-(2-Aminoethoxy)ethanol 
Aminoethylethanolamine 
2-Amino-2-methyl-l-propanol 
Diethanolamine 
Diethylethanolamine 
Diisopropanolamine 
Dimethylethanolamine 
Ethanolamine 
Propanolamine 
Triethanolamme 
Triisopropanolamine  * 

9.  Aromatic  Amines 
Aniline 
2-Ethyl-6-methyl-N-(l-methyl-2- 

methoxye11iy))aniHne 


4,4'-Methylene  dianiline  (43  pet  or  less), 
Polymethylene  polyphenylamine,  o- 
Dichlorobenzene  mixtures 

2-Methyl-d-ethyl  aniline 

2-Methyl-5-ethyl  pyridine 

Methyl  pyridine 

N-Methyi  pyrrolidone 

Pyridine 

Pyridine  bases  * 

Tofuenediamine 

p-Toluidine 

10.  Amides 
Acrylamide  solution 
Dimethyl  acetamide 
Dimethylformamide 
Formamide  * 
Octadecenoamide 

11.  Organic  Anhydrides 
Acetic  anhydride 
Maleic  anhydride 
Phthalic  anhydride 
Propionic  anhydride 

12.  Isocyanates 
Diphenylmethane  diisocyanate 
Polymethylene  polyphenyl  isocyanale 
Toluene  diisocyanate 

13.  Vinyl  Acetate 
Vinyl  acetate 
Vinyl  ethyl  ether  * 
Vinyl  neodecanate 
Vinyl  toluene 

14.  Acrylates 
Butyl  acrylate 
Butyl  methacrylate 

Butyl  methacrylate,  Decyl  methacrytate, 

C*ty(  eicosyl  methacrylate  mixture 
Cetyl  eicosyl  methacrylate  * 
Decyl  acrylate 
Dodecyl  methacrylate* 
Uodecyl,  Pentadecyl  methacrylate 
Ethyl  acrylate 
2-Etbylhexyl  acrylate 
Ethyl  methacrylate 
Methyl  acrylate 
Methyl  methacrylate 

15.  Substituted  Ally  Is 
Acrylonitrile  (2) 
Allyl  alcohol  (2) 
Allyl  chloride 
1,3-Dichloropropene 
Dichloropropene,  Dichloropropane 

mixtures 
Methacrylonitrile* 

16.  Alkylene  Oxides 
Butylene  oxide 

Ethylene  oxide.  Propylene  oxide  mix^J^es 
Propylene  oxide 

17.  Epichlorohydrin 
Epichlorohydrin 

18.  Ketones 
Acetone 
Acetophenone 

Amyl  methyl  ketone*  . 

Butyl  heptyl  ketone 

Camphor  oil 

Cyclohexanone 

Cyclohexanone,  Cydohexanol  mixturea*  (2) 

Diisobutyl  ketone 

Epoxy  resin 

Ketone  residue* 

Isophorone  (2) 

Mesityl  oxide  (2) 

Methyl  amyl  ketone* 

Methyl  ethyl  ketone 

Methyl  heptyl  ketone 

Methyl  isoamyl  ketone 


Methyl  isobutyl  ketone 

19.  Aldehydes 
Acetaldehyde 
Acrolein  (2) 
Butyraldehyde 
Crotonaldehyde  (2) 

Decaldehyde 

Ethylhexaldehyde 

2-Elhyl-3-propylacroleiii  (2) 

Formaldehyde.  Methanol  mixtures  |2) 

Formaldehyde  solution 

Furfural 

Clutaraldehyde  solution 

Glyoxal  solutions 

3-Methyl  butyraldehyde 

Melhyloiureas 

Octyl  aldehyde 

Pentyl  aldehyde 

Propionaldehyde 

Salicylaldehyde  * 

Valeraldehyde  * 

20.  Alcohols,  Glycols 
Alcohols  (mixed) 
Amly  alcohol 
Behenyl  alcohol 
Butyl  alcohol 
Butykne  giyeol  (2) 
Choline  chloride  solutions 
Cyclohexanol 

Decyl  alcohol 

Diacetone  alcohol 

Diisobutyl  carbinol 

2.2-Dimethylpropane-13H)iol 

Dodecanol 

Ethoxylated  alcohols.  Cll-ClS 

Ethyl  alcohol 

Ethyl  butanoi 

Ethylene  chlorohydrin 

Ethylene  cyanohydrin 

Ethylene  glycol 

2-Ethylhexanol 

Furfuryl  alcohol 

Glycerine  . .. 

Heptanol 

Hexanol 

Hexylene  glycol 

Methyl  alcohol 

Methyl  amyl  alcohol 

2-Methyl-2-hydroxy-3-butyne 

Methyl  isobutyl  carbinol 

Molasses 

Nonyl  alcohol 

Octyl  alcohol 

Pentadecanol 

Polybutadiene.  hydroxyl  terminated 

Propyl  alcohol 

Propylene  glycol 

Rum 

Sorbitol  sohitions 

Tallow  fatty  alcohol 

Tetradecanol 

Tridecanol 

Undecanol 

21.  Phenols,  Cresols 
Benzyl  alcohol  * 
Carbolic  oil 
Creosote 
Cresols 
Cresylic  acid 
2.4-Dichloropbenol 
Nonyl  phenol 
Octyl  phenol  * 
Phenol 

22.  Caprolactam  Solutions 
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Caprolactam  solution 
23-29.  Unassigned 
30.  Olefins 

Amylene  * 

Butadiene 
.    Butadiene.  Butene  mixtures  (cent. 
Acetylenes)  * 

Butene 

Butylene 

Cyclopentadiene  polymers 

Cyclopentadiene.  Styrene.  Benzene  mixture 

Decene 

Dicyclopentadiene 

Diisobutyiene 

Dipentene 

Dodecene 

Ethylene 

Ethylidene  norfoomene  (2) 

1-Heptene 

Hexene 

Isoprene 

Methyl  acetylene.  Propadiene  mixture 

alpha-Methyl  styrene 

Nonene 

1-Octadecene 

Octene 

1.3-Pentadiene 

1-Pentene 

Pentene.  Miscellaneous  hydrocarbon 
mixture  *  (2) 

Pinene 

Polybutene 

Polypropylene 

Propylene 

Propylene  butylene  polymer 

Propylene  tetramer 

Styrene 

Tetradecene 

Tridecene 

Tripropylene 

Turpentine 

Undecene 

31.  Paraffins 
Butane 

Cycloaliphatic  resins 
Cyclohexane 
Decane 
Dodecane 

Ethane 
Heptane 
Hexane 
Methane 
Nonane 
Octane 
Pentane 
Propane 
Waxes: 
Paraffin* 

32.  Aromatic  Hydrocarbons 
Benzene 

Benzene.  Hydrocarbon  mixtures  (10  pet. 

Benzene  or  more)* 
Benzene.  Toluene.  Xylene  mixtures 
Cumene 
Cymene 
Decyl  benzene 
Diethylbenzene 
Diisopropyl  benzene 
Diisopropyl  naphthalene 
Dodecylbenzene 
Ethyl  benzene 
Industrial  waste  (containing 

Dimethyldisulfide.  Methyl  mercaptan, 

and  Methomyl)* 
Methyl  naphthalene 
Naphthalene 


Pseudocumene 
Tetradecylbenzene 
Tetrahydronaphthalene 
Toluene 

Tridecylbenzene 
Triethyl  benzene 
Trimethyl  benzene 
Undecylbenzene 
Xylene 
33.  Miscellaneous  Hydrocarbon  Mixtures 
Asphalt 

Asphalt  blending  stocks,  roofers  flux 
Asphalt  blending  stocks,  straight  run 

residue 
Calcuim  sulfonate.  Calcium  carbonate. 

Hydrocarbon  solvent  mixture* 
Carbon  black  base 
Diphenyl,  Diphenyl  oxide 
Distillates,  flashed  feed  stocks 
Distillates,  straight  run 
Fatty  acid  amides 
Fuel  oils: 

No.l 

No.  1-D 

No.  2 

No.  2-D 

No.  4 

No.  5 

No.e 
Gas  oil.  cracked 

Gasoline  blending  stock,  alkylates 
Gasoline  blending  stock,  reformates 
Gasolines: 

Automotive  (not  over  4.23  grams  lead  per 

gal.) 

Aviation  (not  over  4.86  grams  lead  per 

gal.) 

Casinghead  (natural) 

Polymer 

Straight  run 
Glycols,  Resins,  and  Solvents  mixture 
Herbicide  (C15-H22-N02-C1) 
Jet  Fuels: 

JP-l 

IP-3 

JIM 

IP-S 
Kerosene 

Magnesium  nonyl  phenol  sulfide 
Maleic  anhydride  copolymer 
Mineral  spirits 
Miscellaneous  oils,  including: 

Absorption 

Aliphatic 

Aromatic  (5  pet.  or  less  Benzene) 

Coal  Tar 

Heartcut  distillate 

Linseed 

Lubricating 

Mineral 

Mineral  seal 

Motor 

Neatsfoot 

Penetrating 

Range 

Resin 

Resinous  petroleum 

Rosin 

Sperm 

Spindle 

Spray 

Tanner's 

Turbine 

White  (mineral) 
Naphtha: 

Coal  tar 


Cracking  fraction  (2) 

Petroleum 

Solvent 

Stoddard  solvent 

Varnish  Makers'  and  Painters' 
Nonyl  phenol  sulfide  solution 
Oxyalkylated  alkyl  phenol  formaldehyde' 
Oils: 

Clarified 

Coal 

Crude 

Diesel 

Residual 

Road 

Transformer 
Petrolatum 

Polyalkenyl  succinic  anhydride  amine* 
34.  Esters 

Acetyl  tributyl  citrate 
Alkyl  phthalates 
Amyl  acetate 
Amyl  tallate 
Butyl  acetate 
Butyl  benzyl  phthalate  ' 
Butyl  formate 
Dibutyl  phthalate 

Diethylene  glycol  monobutyl  ether  acetate 
Di-(ethylhexyl)phthalate* 
Diethyl  sulfate 
Diheptyl  phthalate 
Di-n-hexyl  adipate* 
Diisodecyl  phthalate 
Diisononyl  adipate* 
Diisononyl  phthalate 
Diisooctyl  phthalate 
Dimethyl  adipate* 

Dimethylcyclicsiloxane  hydrolyzate* 
Dimethyl  glutarate* 
Dimethyl  hydrogen  phosphite 
Dimethyl  phthalate 
Dimethyl  polysiloxane* 
Dimethyl  succinate* 
Dinonyl  phthalate 
Dioctyl  phthalate 
Oipropylene  glycol  dibenzoate 
Diundecyl  phthalate 
Edible  oils,  including: 

Babassu 

Castor 

Coconut 

Coconut,  methyl  ester 

Com 

Cotton  seed 

Cotton  seed,  fatty  acid 

Fish 

Lard 

Olive 

Palm 

Peanut 

Rapeseed 

Rice  bran 

Safflower 

Soya  bean 

Sunflower  seed 

Tucum 

Vegetable 
Ethyl  acetate 
Ethyl  acetoacetate* 
Ethyl  butyrate* 

Ethylene  glycol  monobutyl  ether  acetate 
Ethylene  glycol  monoethyl  ether^acetate 
Ethyl  hexyl  tallate  "^v 

Ethyl  propionate* 
Glyceryl  triacetate 
Glycidyl  ester  of  Versa  tic  acid 
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Glycol  diacetate 
Methyl  acetate 
Methyl  acetoacetate 
Methyl  amyl  acetate 
Methyl  butyrate* 
Methyl  formate* 
Miscellaneous  oils,  including: 

Oiticica 

Seal 

Soapstock 

Tall 

Tall,  fatty  acid* 

Tung 
Octyl  epoxytallate 
Octyl  nitrate*  (2) 
Polydimethylsiloxane* 
PolymelhyUiloxane* 
Propyl  acetate 
Sodium  dimethyl  naphthalene  sulfonate 

solution  (2) 
Tallow 

Tallow  fatty  acid  (2) 
Triarylphosphate 
Tributyl  phosphate 
Tridecane 
Triethyl  phosphate 
Triethyi  phosphite  *  (2) 
Triisoocty!  trimellitate  (2) 
2,2,4-Trimethyl  pentanediol-1.3- 

diisobutyrate 
2,2.4-Trimethyl-3-pentanoI-l-isobutyrate 
Trisodium  nitrilotriacetate  * 
Vinyl  acetate,  Fumarate  copolymer 
Waxes: 

Camauba 

35.  Vinyl  Halidea  * 
Vinyl  chloride 

Vinylidene  chloride 

36.  Halogenated  Hydrocarbons 
Benzyl  chloride  * 

Carbon  tetrachloride 

Chlorobenzene 

Chlorodifluoromethane 

Chloroform 

Chlorotoluene  * 

Dichlorobenzene 

Dichlorodifluoromethane 

l.l-Dichloroethane 

2,2'-Dichloroisopropyl  ether 

Dichloromethane 

Dichloropropane 

Ethyl  chloride 

Ethylene  dibromide 

Ethylene  dichloride 

Methyl  bromide 

Methly  chloride 

Monochlorodifluoromethane 

Pentachloroethane 

Perchloroethylene 

1,1,2.2-Tetrachloroethane 

1.2,4-Trichlorobenzene 

1.1,1-Trichloroe  thane 

1.1,2-Trichloroethane 

Trichloroethylene  (2) 

1.2,3-Trichloropropane  * 

l,l,2-Trichloro-l,2,2-trifluoroe  thane 

37.  Nitriles 
Acetonitrile 
Adiponitrile 
3-Pentenenitrile 
Propionitrile 
Tallow  nitrile 

38.  Carbon  Disulfide 
Cerbon  disulflde 

39.  Sulfolane 
Sulfolane 


40.  Glycol  Ethers 
Diethylene  glycol 

Diethylene  glycol  monobutly  ether 
Diethylene  glycol  monoethyl  ether 
Diethylene  glycol  monomethly  ether 
Diethylene  glycol  monophenyl  ether 
Dipropylene  glycol 

Edible  oils  Soybean  (epoxidized) 

Ethoxy  triglycol 

Ethylene  glycol  monobutyl  ether 

Ethylene  glycol  monoethyl  ether 

Ethylene  glycol  monoisopropyl  ether 

Ethylene  glycol  monomethly  ether 

Ethylene  glycol  phenyl  ether 

Methoxy  triglycol 

Nonyl  phenol  (ethoxylated) 

Polyethylene  glycols 

Polypropylene  glycol  methyl  ether 

Polypropylene  glycols 

Tetraethylene  glycol 

Triethylene  glycol 

Triethylene  glycol  butyl  ether  mixture 

Triethylene  glycol  ether  mixture 

Tripropylene  glycol 

41.  Ethers 
Butyl  ether 

2,2'-Dichloroethyl  ether 
Digylcidyl  ether  of  Bisphenol  A 
Dimethyl  furan  * 
1,4-Dioxane 

Diphenyl  oxide,  Diphenyl  phenyl  ether 

mixture  * 
Ethyl  ether 

Methyl-tert-butyl  ether  (2) 
Methyl  formal 
Propyl  ether 
Tetrahydrofuran 

42.  Nitrocompounds 
Chloronitrobenzene,  see  o- 

Nitrochlorobenzene 
Nitrobenzene 
o-Nitrochlorobenzene 
Nitroethane 
Nitropropane 

Nitropropane,  Nitroethane  mixture  * 
Nitrotoluene 

43.  Miscellanous  Water  Solutions 
Ammonium  bisulfite  solution  *(2) 
Ammonium  nitrate,  Urea  solution  (not 

containing  Ammonia) 
Ammonium  polyphosphate  solution 
Ammonium  sulfate  solution 
Calcium  bromide  solution 
Calcium  chloride  solution 
Com  syrup 
Dextrose  solution 

Diammonium  salt  of  Zinc  EDTA  solution 
Diethanolamine  salt  of  2,4-D  acid  solution 
Dodecyl  diphenyl  oxide  disulfonate 

solution 
Ethylene.  Vinyl  acetate  copolymer 

emulsion  * 
Kaolin  clay  slurry 
Latex,  liquid  synthetic 
Lignin  liquor 
Polyvinyibenzyltrimethyl  ammonium 

chloride  solution 
Sewage  sludge 

Sodium  polyacrylate  solution  (2) 
Sodium  salt  of  Ferric 

hydroxyethylethylenediamine  triacetic 

acid  solution  * 
Sodium  silicate  solution  (2) 
Tetrasodium  salt  of  EDTA  solution 
Triisopropanolamine  salt  of  2,4-D  acid 

solution  * 


Urea,  Ammonium  nitrate  solution  (not 

containing  Ammonia) 
Zinc  bromide.  Calcium  bromide  soluticn 
(*)  New  addition  to  46  CFR  Part  isa 

(1)  Because  of  very  high  reactivity  or 
unusual  conditions  of  carriage  or  potential 
compatibility  problems,  this  product  is  not 
assigned  to  a  specific  group  in  the 
Compatibility  Chart.  For  additional 
compatibility  information,  contact 
Commandant  (G-MTH-3),  U.S.  Coast  Guard. 
2100  Second  Street  SW..  Washington.  D.C 
20593.  Telephone  (202)  428-1577. 

(2)  See  Appendix  I — Exceptions  to  the 
Chart. 

10.  By  i^vising  Appendix  1.  to  read  as 
follows: 

Appendix  I — Exceptions  to  the  Chart 

a.  The  binary  combinations  listed  below 
have  been  tested  as  prescribed  in  Appendix 
III  and  found  not  to  be  dangerously  reactive. 
These  combinations  are  exceptions  to  the 
Compatibility  Chart  (Figure  1)  and  may  be 
stowed  in  adjacent  tanks. 


Mamber  o(  reactive  group 


Acetone  cyanottydrin  (0).  _ 

Acrytomtrite  (15) 

1.3-Butytene  glyoal  (20) 

Causbc  potash.  SO  pet. 
less  (5) 


Caustic  sod*.  SO  pet  or  I 

(5). 


Dodecyl    and    Tetradecyia- 

mine  mature  (7). 
Ethylaned«mine  (7) 


Oteum  (0) „... 

Sulfuric  acid  (2).. 


Sulfuric  acid.  M  pet  or  I 
(2). 


CompatUe  vNlh 


Acetic  aod  (4). 
TiieMiarxilanwie  (8) 
Mo^lhalne  (7). 
EViyt  atcohol  (20) 

Metnyl  alcatwl  (20) 
■soOctyl  aloohol  (201 
Butyl  alcorwi  (20) 


ler«-6utyl   alcohoi. 

nwtures^ 
Oecyl  alcohol  120) 
Diaoetone  alcohol  (20|. 
Oslhytane  gtycol  («0| 
Elhyl  atcoKol  (20). 
Ethylerw  glycol  (20). 
Ethylene    ghvoL    l>er,yiene 

glycol  rnxture  (20). 
Ethyl  henanol  (Octyl  akxjhol) 

(20). 
Methyl  atcohol  (20) 
Nonyl  Hcohol  (20). 
Propyl  alcohol  (20). 
Propylene  gtyool  (20) 
Sodun  chlorale  (0). 
Ttf  ai.  latly  aod  (34) 

Bulyl  atcohol  (20)^ 
Butyleno  gtycol  (20) 
Oaoaoie(2i). 
Oiethytane  )^ycol  (40) 
Elhyl  alcohol  (20) 
Ethylene  glycol  (20) 
Elhyl  heianol  (20) 
G«yGanne(20) 

(20) 
(18) 

Methyl  butyl  ketone  (18) 
Methyl  ISO-butyl  lusona  (ia|. 
Methyl  ethyl  ketone  (18). 
Propyl  alcohol  (20) 
Propylene  glycol  (20). 
Hexane  (31) 
Mattiyierie  chlonde  (3Q. 
C:ooonut  oil  (34) 
Coconut  o«  aod  (34). 
Patm  oil  (34) 
TaSow  (34) 

Choioa  tvhile  graaae  taSo* 
(34). 


b.  The  binary  combinations  listed  below 
have  been  determined  to  be  dangerously 
reactive,  based  on  either  data  obtained  in  the 
literature  or  on  laboratory  testing  which  has 
been  carried  out  in  accordance  with 
procedures  prescribed  in  Appendix  III.  These 
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combinations  are  exceptions  to  the 
Compatibility  Chart  (Figure  1)  and  may  not 
be  stowed  in  adjacent  tanks. 

Acetone  cyanohydrin  (0)  is  not  compatible 
with  Groups  1-12, 16, 17  and  22. 

Acrolein  (19)  is  not  compatible  with  Group 
1.  Non-Oxidizing  Mineral  Acids. 

Acrylic  acid  (4)  is  not  compatible  with 
Group  9.  Aromatic  Amines. 

Alkyl  benzene  sulfonic  acid  (0)  is  not 
compatible  with  Group  1-3,  5-8. 15. 16, 18, 19. 
30.  34.  37.  and  strong  oxidizers. 

Allyl  alcohol  (15)  is  not  compatible  with 
Croup  12.  Isocyanates. 

Benzenesulfonyl  chloride  (0)  is  not 
compatible  with  Group  5-7.  and  43. 

gamma-Butyrolactone  (0)  is  not  compatible 
with  Group  1-9. 

Crotonaldehyde  (19)  is  not  compatible  with 
Croup  1.  Non-Oxidizing  Mineral  Acids. 

Cyclohexanone,  Cyclohexanol  mixture  (18) 
is  not  compatible  with  Group  12.  Isocyanates. 

Dimethylene  salt  of  2.4-D  solution  (0)  is  not 
compatible  with  Groups  1-5. 11. 12.  and  1& 

Dimethyl  hydrogen  phosphite  (34)  is  not 
compatible  with  Groups  1  and  4. 

Ethylenediamine  (7)  is  not  compatible  with 
Ethylene  dichloride  (36). 

Ethylene  dichloride  (36)  is  not  compatible 
nvith  Ethylenediamine  (7). 

Ethylidene  norbomene  (30)  is  not 
compatible  with  Groups  1-3  and  5-8. 

2-Ethyl-3-propylacrolein  (19)  is  not 
compatible  with  Group  1,  Non-Oxidizing 
Mineral  Acids. 

Fish  oil  (34)  is  not  compatible  with  Sulfuric 
acid  (2). 

Formaldehyde  (over  50%]  in  Methyl  alcohol 
(over  30%)  (19)  is  not  compatible  with  Group 
12,  Isocyanates. 

Formic  acid  (4)  is  not  compatible  with 
Furfural  alcohol  (20). 

Furfuryl  alcohol  (20)  is  not  compatible  with 
Group  1.  Non-Oxidizing  Mineral  Acids  and 
Formic  acid  (4). 

2-Hydroxyethyl  acrylate  is  not  compatible 
with  Croups  2.  3,  5-8  and  12. 

Isophorone  (18)  is  not  compatible  with 
Group  8,  Alkanolamines. 

Magnesium  chloride  solution  (0)  is  not 
compatible  with  Groups  2,  3,  5,  6  and  12. 

Mesityl  oxide  (18)  is  not  compatible  with 
Croup  B,  Alkanolamines. 

Methyl  tert-butyl  ether  (41)  is  not 
compatible  with  Croup  1.  Non-oxidizing 
Mineral  Acids. 

Naphtha,  cracking  fraction  (33)  is  not 
compatible  with  strong  acids,  caustics  or 
oxidizing  agents. 

o-Nitrophenol  (0)  is  not  compatible  with 
Croups  2,  3.  and  5-10. 

Octyl  nitrates  (all  isomers)  (34)  is  not 
compatible  with  Group  1,  Non-oxidizing 
Mineral  Acids. 

Oleum  (0)  is  not  compatible  with  Sulfuric 
acid  (2). 

Pentene.  Miscellaneous  hydrocarbon 
mixtures  (30)  are  not  compatible  with  strong 
acids  or  oxidizing  agents. 

Sodium  chlorate  solution  (50%  or  less)  (0)  is 
no»  compatible  with  Groups  1-3,  5.  7,  8. 10, 12. 
13, 17  and  20. 

Sodium  dichromate  solution  (70%  or  less) 
(0)  is  not  compatible  with  Groups  1-3.  5,  7,  8. 
la  12. 13, 17  and  20. 

Sodium  dimethyl  naphthalene  sulfonate 
solution  (34),  is  not  compa'ible  with  Group 


12.  Formaldehyde  and  strong  oxidizing 
agents. 

Sodium  polyacrylate  solution  (43)  is  not 
compatible  with  Group  3.  Nitric  Acid. 

Sodium  silicate  solution  (43)  is  not 
compatible  with  Croup  3.  Nitric  Acid. 

Sodium  thiocyanate  (56%  or  less]  (0)  is  not 
compatible  with  Croups  1-4. 

Sulfuric  acid  (2)  is  not  compatible  with  Fish 
oil  (34).  or  Oleum  (0). 

Tallow  fatty  acid  (34)  is  not  compatible 
with  Croup  5.  Caustics. 

Trichloroethylene  (36)  is  not  compatible 
with  Group  5,  Caustics. 

Triethyl  phosphite  (34)  is  not  compatible 
with  Groups  1.  and  4. 

11.  By  revising  paragraph  (3)  of 
Appendix  II  to  read  as  follows: 

Appendix  II — Explanation  of  Figure  1 


(3)  If  both  group  numbers  do  not  fall 
between  30  and  43  inclusive,  locate  one 
of  the  numbers  on  the  left  of  the  chart 
(Cargo  Groups)  and  the  other  across  the 
top  (Reactive  Groups).  (Note  that  if  a 
group  number  is  between  30  and  43,  it 
can  only  be  found  on  the  left  side  of  the 
chart.)  The  box  formed  by  the 
intersection  of  the  column  and  row 
containing  the  two  numbers  will  contain 
one  of  the  following: 

(a)  Blank — The  two  cargoes  are 
compatible. 

(b)  "X" — The  two  cargoes  are  not 
compatible. 

(Note  that  reactivity  may  vary  among 
the  group  members.  Refer  to  Table  I  or 
Table  11  to  find  whether  the  products  in 
question  are  referenced  by  a  footnote 
which  indicates  that  exceptions  exist 
and  are  listed  in  Appendix  I.  Unless  the 
combination  is  specifically  mentioned  in 
Appendix  I,  it  is  compatible.) 

•  •        *        •        • 

12.  By  revising  the  first  paragraph  of 
the  Procedure  in  Step  2  of  Appendix  III 
to  read  as  follows: 

Appendix  III — ^Testing  Procedures  for 
Determining  Exceptions  to  the  Chart 

•  »        •        •        • 

Procedure — ^These  separate  mixes  of 
the  proposed  binary  combination  will  be 
tested.  These  are  2  ml :  18  ml.  10  ml :  10 
ml,  and  18  ml :  2  ml,  respectively,  to 
result  in  a  final  mixture  of  about  20  ml  in 
each  case. 
***** 

Dated:  August  2, 1985. 
B.  G,  Bums. 

Captain.  U.S.  Coast  Guard.  Acting  Chief 

Officer  of  Merchant  Marine  Safety 
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Maritime  Administration 
46  CFR  Part  298 

.  Obligation  Guarantees 

AGEMCV:  Department  of  Transportation. 
action:  Final  rule. 

summary:  The  Department  of 
Transportation  published  a  final  rule  on 
obligation  guarantees  on  March  8, 1985 
(50  PR  9437).  The  final  rule  prescribes 
conditions,  terms  and  procedures  for 
applying  for  and  administering  Federal 
ship  financing  assistance  in  the  form  of 
obligation  guarantees.  (An  "obligation 
guarantee"  is  a  pledge  of  the  full  faith 
and  credit  of  the  United  States  to  the 
payment  of  the  unpaid  principal  and 
interest  on  the  guarantee  of  a  note, 
bond,  debenture,  or  other  evidence  of 
indebtedness  as  defined  in  the  Merchant 
Marine  Act.  1936.)  A  notice  of  proposed 
rulemaking  (NPRM)  was  published  on 
that  same  date  (50  FR  9456),  asking  for 
comments  on  the  following  issues: 
procedures  for  the  calculation  of  the 
internal  rate  of  return,  used  to  assist  in 
determining  the  economic  soundness  of 
a  project  proposed  for  an  obligation 
guarantee:  and  the  anticipated  economic 
impact  of  the  proposed  requirement  It 
also  requested  comment  on  proposed 
changes  to  confidential  information 
disclosure  and  insurance  reporting 
requirements  pertaining  to  obligation 
guarantee  applications.  Since  no 
comments  were  received  on  the  NPRM, 
this  final  rule  adopts  calculation 
procedures  based  on  the  total  project 
cost,  as  set  out  in  the  NPRM. 
EFFECTIVE  DATE:  September  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L  Westcott.  Director.  Office  of 
Ship  Financing.  Maritime 
Administration.  400  Seventh  Street.  SW., 
Washington.  D.C.  20590.  Telephone  (202) 
382-0389. 
SUPPLEMENTARY  INFORMATION: 

Comments 

MARAD  received  no  comments  on  the 
NPRM.  Therefore.  MARAD  is  publishing 
this  final  rule  which  adopts  the 
proposals  in  the  NPRM  with  no  changes. 

Background 

Section  298.14  of  the  existing  rule  on 
obligation  guarantees  provides  that  no 
letter  of  commitment  for  an  obligation 
guarantee  will  be  issued  by  MARAD 
without  finding  that  the  proposed 
project  will  be  economically  sound.  It 
also  provides  that  economic  soundness 
be  determined  by  considering  factors 
including,  among  other  things:  the 
vessel's  potential  for  employment  in  the 


market  over  the  life  of  the  guarantee, 
projected  revenues  and  expenses  of 
operation,  the  length  of  the  guarantee 
period  and  any  charters  or 
transportation  agreements.  A  final  rule 
was  issued  on  obligation  guarantees  on 
March  8, 1985  (50  FR  9451).  Section 
298.14  of  that  final  rule,  required  that 
certain  "objective  criteria"  be  added  to 
the  existing  rule  for  the  determination  of 
economic  soundness  by  MARAD. 

To  demonstrate  economic  soundness, 
MARAD  required  in  the  final  rule  that 
the  applicant  submit  a  cash  flow 
analysis  statement  including,  among 
o*her  things,  an  internal  rate  of  return 
(IRR)  analysis.  Each  project  would  have 
to  meet  certain  objective  criteria  to  be 
considered  economically  sound:  the 
projected  long-term  demand  for  the 
vessels  to  be  financed  must  exceed  the 
supply  of  vessels  with  similar  capacity 
in  applicable  markets;  the  project's 
projected  cash  flow  must  be  sufficient  to 
meet  the  projected  Title  XI  debt  service 
requirements;  and  the  IRR  analysis  must 
provide  a  minimum  real  rate  of  return  of 
ten  percent. 

MARAD  included  the  requirement 
that  applicants  provide  an  IRR  of  at 
least  ten  percent  to  aid  it  in  evaluating 
the  relative  merits  of  competing 
applications,  and  promote  uniformity  in 
the  procedures  followed  and  the  format 
used  by  applicants  seeking  financial 
assistance  under  the  Title  XI  program. 
An  IRR  analysis  shows  the  relative 
projected  profitability  of  a  proposed 
project,  and  whether  the  facilities  or 
equipment  to  be  acquired,  rehabilitated, 
improved,  constructed,  developed,  or 
established  with  the  proceeds  of  the 
obligation  will  be  economically  and 
efficiently  used. 

Calculation  of  the  IRR 

Although  comments  were  specifically 
invited  in  the  NPRM,  accompanying  the 
final  rule  discussed  above,  on  the  merits 
of  using  an  IRR  analysis  in  evaluating 
Title  XI  applications,  no  specific 
comments  were  requested  on 
procedures  for  calculation  of  the  IRR. 
Moreover,  the  final  rule  did  not  clearly 
indicate  what  procedures  for  IRR 
calculation  were  being  proposed  by 
.MARAD  nor  the  relative  merits  of  any 
particular  procedures. 

MARAD  believes  applicants  should 
have  clear  and  precise  procedures  for 
complying  with  an  IRR  analysis 
requirement.  It  is  convinced  that 
specific,  clear  procedures  would 
produce  more  accurate  and  complete 
information  that  will  assist  its  selection 
of  successful  applicants. 

In  this  final  rule,  MARAD  sets  out 
procedures  for  calculation  that  would  be 
based  on  the  total  project  cost.  These 


procedures,  involving  calculation  of  the 
ten  percent  IRR  based  on  the  total 
project  cost,  follow  procedures  and 
application  formats  similar  to  those  used 
by  applicants  for  loan  guarantees  issued 
by  the  Federal  Railroad  Administration 
under  Title  V  of  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976,  as  amended  (49  U.S.C.  1651 
et  seq.)  (Pub.  L.  94-210). 

Amendments  to  Confidential 
Information  Disclosure  Provision 

MARAD  is  revising  paragraph  (d)(2) 
and  deleting  paragraph  (d)(3)  of  §  298.3 
which  concern  applicant  claims  of 
exemption  from  disclosure  under  the 
Freedom  of  Information  Act  (FOLA)  (5 
U.S.C.  §  552).  The  revision  of  paragraph 
(d)(2)  changes  the  requirement  that 
MARAD  make  a  determination  on  an 
applicant's  claim  of  exemption  at  the 
time  the  application  is  filed.  MARAD 
has  found  this  requirement  to  be 
administratively  burdensome  and  to 
impede  expeditious  processing  of 
applications.  Claims  for  exemption 
instead  will  be  reviewed  and  a 
determination  made  at  the  time  a 
specific  request  for  information  is  made 
pursuant  to  the  FOIA  by  a  third  party. 
The  present  requirement  that  the 
applicant  assert  a  claim  of  exemption 
from  the  disclosure  provisions  of  FOIA 
at  the  time  of  filing  will  not  be  affected 
by  the  revision. 

The  deletion  of  paragraph  (d)(3)  will 
eliminate  the  requirement  that  this 
information  oe  returned  if  the  applicant 
receives  an  unfavorable  exemption 
determination  and  desires  to  have  it 
returned.  MARAD  has  found  it  to  be 
administratively  burdensome  to  collect 
and  return  voluminous  materials  by  mail 
to  applicants.  It  assumes  that  applicants 
will  have  retained  copies  of  such 
important  material. 

Insurance  Reporting  Requirements 

This  provision  (§  298.42)  requires  a 
Title  XI  obligor  to  furnish  statements 
from  its  insurance  underwriter(s)  or 
broker(8)  confirming  that  the  company  is 
current  on  its  payment  of  premiums  and 
indicating  the  effective  term  of  the 
insurance.  Under  current  practice, 
MARAD  may  never  be  notified  that  a 
Title  XI  obligor  has  allowed  an 
insurance  policy  to  lapse.  This  means 
that  the  collateral  securing  the  loan 
guarantee  could  be  accidentally 
destroyed  and  the  Secretary  could  not 
recover  on  the  loss. 

E.0. 12291,  Statutory  and  DOT 
Requirements 

The  Maritime  Administration  has 
determined  that  this  final  rule  is  not  a 
major  rule  as  defined  in  E.0. 12291,  but 


it  is  a  significant  rule  under  DOT 
regulatory  policies  and  procedures  (49 
FR  11034;  Feb.  28, 1979).  The  rule  is 
considered  to  be  significant  under  DOT 
Order  2100.5  because  it  concerns  a 
matter  on  which  there  is  substantial 
public  interest.  Since  the  great  majority 
of  applicants  for  Title  XI  obligation 
guarantees  have  revenues  far  in  excess 
of  the  exisitng  Small  Business 
Administration  criteria  for  a  small 
business  under  the  classification  of 
"transportation  and  warehousing"  (13 
CFR  121.3-3.10(f)),  the  Maritime 
Administrator  certifies  that  this 
rulemaking  will  not,  under  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.),  exert  a  signiRcant       • 
economic  impact  on  a  substantial 
number  of  small  entities.  MARAD 
believes  that  since  many  applicants 
presently  perform  IRR  analyses  of 
prospective  projects  in  order  to  make 
their  investment  decisions,  they  will 
incur  only  minor  administrative  cost  in 
complying  with  any  fmal  regulation. 
Thus,  MARAD  believes  a  full  regulatory 
evaluation  is  imnecessary.  MARAD 
estimates  the  total  annual 
administrative  cost  of  comphance  with 
these  computation  requirements  to  be 
$1,491  per  application,  per  project 
MARAD  estimates  the  total  armual 
administrative  cost  of  preparing  and 
submitting  the  semiannual  insurance 
confirmation  to  be  $1,500  per  applicant 
per  project 

This  final  rulemaking  contains 
information  collection  requirements  in 
the  following  sections:  $  298.14  and- 
S  298.42.  They  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  and  have  been 
approved  for  six  months  by  the  OMB 
under  control  number  2133-OOia  The 
OMB  granted  the  six  month  approval 
pending  possible  program  change 
increases  resulting  from  comments  to 
the  NPRM.  Since  there  were  no 
comments  regarding  the  information 
collection  requirements,  MARAD  is 
requesting  OVIB  approval  of  the 
information  collection  requirements  for 
the  full  three  year  period. 

List  of  Subjects  in  46  CFR  Part  296 

Banks,  Banking,  Loan  programs, 
Transportation,  Maritime 
Administration,  Maritime  carriers. 
Mortgages,  Mortgage  insurance.  Uniform 
system  of  account.  Vessels. 

PART  298— [AMENDED] 

For  the  reasons  set  out  in  the 
preamble.  Part  298,  Subparts  A,  B,  and 
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E.  Chapter  11  of  Title  46.  Ckxie  of 
Federal  Regulations  are  amended  as 
follows: 

1.  The  authority  citation  for  Part  298  is 
revised  to  read  as  follows: 

Aulbority:  Sees.  204(b)  and  1109.  Merchani 
Marine  Act.  1936.  as  amended  (46  U.S.C. 
1114(b).  12r9(b))  Pub.  L  97.31.  August  6.  1981. 
49  CFR  S  1.66. 

2.  Section  298.14  is  amended  by 
adding  a  paragraph  (b)(4)  to  read  as 
follows: 

§  298.14    Economic  Soundness. 

•         •         •         •         * 

(b)  *  *  * 

(4)  The  project  shall  have  at  least  a 
ten  percent  (in  real  terms]  internal  rate 
of  retxim  using  the  following 
computation  procedures: 

(i)  A  detailed  narrative  description  of 
the  project.  This  description  must 
present  the  following:  The  objectives  of 
the  project  e.g..  what  vessels  will  be 
constructed,  reconstructed,  or 
reconditioned,  and  how  they  will  be 
used.  It  must  also  describe  any  other 
work  to  be  done  as  part  of  the  project, 
and  any  operating  changes,  including 
retirement  of  assets,  which  will 
accompany  the  investment.  For  these 
purposes,  the  project  shall  be  deemed  to 
include  all  expenditures  (including  those 
for  which  no  Federal  assistance  is 
requested]  necessary  to  carry  out  its 
objectives. 

(ii)  A  detailed  narrative  description  of 
the  base  case.  The  base  case  is  the  most 
favorable  alternative  action  the 
applicant  could  take  with  little  or  no 
investment.  The  description  must  be 
comparable  in  scope  to  the  description 
of  the  project.  In  some  cases,  the  most 
favorable  alternative  action  may  be  to 
do  nothing,  i.e..  make  no  change  in  the 
current  situation.  In  other  cases,  the 
applicant  may  take  other  alternative 
actions  such  as  rerouting  traffic, 
changing  operating  practices  (perhaps 
with  an  increase  in  operating  costs),  or 
relying  more  heavily  on  vessels  or 
equipment  belonging  to  others.  The 
applicant  shall  consider  such  alternative 
proposals  as  different  ship  designs, 
modification  of  existing  vessels  versus 
new  equipment,  and  analysis  of  leasing 
versus  direct  ownership.  If  the  applicant 
has  considered  more  than  one 
alternative  action  (requiring  little  or  no 
investment)  to  the  project,  the  applicant 
must  describe  each  of  the  actions 
considered  and  give  the  rationale  for  the 
selection  of  the  base  case  from  among 
those  other  actions. 

(iii)  A  narrative  discussion  of  key 
asstmiptions.  All  general  assumptions 
and  those  relating  only  to  a  particular 
cash  flow  impact  which  substantially 


affect  the  IRR  should  be  explained. 
Assumptions  regarding  traffic  volumes 
deserve  particular  attention.  The 
applicant  must  specify  how  much 
revenue  is  expected  if  the  project  or 
base  case  are  undertaken,  and  where 
the  difference,  if  any.  between  the 
project  and  base  case  is  expected  to 
come  from.  Other  key  assumptions  may 
relate  to  actions  by  third  parties,  such  as 
regulatory  agencies.  The  applicant  shall 
conduct  a  sensitivity  analysis  that  takes 
into  account  the  applicant's  historical 
market  share,  past  market  fluctuations, 
availability  of  long-term  charters, 
potential  government  actions,  especially 
in  areas  of  intended  foreign  operations. 

(iv]  A  narrative  discussion  of  each 
cash  flow  impact  resulting  from  the 
project  or  base  case.  The  applicant  must 
identify  all  the  cash  receipts  and 
disbursements  resulting  from  the  project 
but  not  the  base  case,  and  vice-versa. 
Cash  flows  which  would  be  the  same  in 
either  event  should  not  be  considered. 
For  each  cost  and  benefit  used  in  the 
IRR  computations,  the  applicant  must 
explain  why  the  particular  cash  flow 
will  result  from  the  project  or  base  case, 
and  how  the  size  of  the  cash  flow  and 
the  corresponding  measure  in  physical 
units  were  estimated.  In  addition,  the 
applicant  must  identify  and  discuss 
important  costs  and  benefits  which  it 
has  not  been  able  to  quantify.  The 
applicant  must  note  which  of  the  benefit 
and  cost  items  could  be  measured  to 
confirm  the  predictions  in  the  IRR 
computation,  and  must  suggest  how 
such  measurements  could  be  made. 
[Appendix  A  of  this  subpart  lists  the 
most  common  cash  flow  impacts  of 
investment  projects  and  base  case 
alternatives,  indicates  the  kinds  of 
actions  likely  to  involve  a  type  of  cash 
flow,  suggests  how  each  might  be 
measured  (both  in  physical  and 
monetary  units],  and  discusses  special 
problems  associated  with  each. 
Appendix  A  is  not  exhaustive;  other 
cash  flow  items  should  be  included  in 
the  analysis  as  appropriate.] 

(v)  A  discussion  of  the  principal  areas 
of  uncertainty.  This  discussion  must 
indicate  why  particular  values  might  be 
different  from  those  used  in  the 
computation,  and  the  range  into  which 
each  uncertain  value  could  be  expected 
to  fall.  It  must  also  indicate  the 
applicant's  subjective  level  of 
confidence  that  the  computed  IRR  is  a 
reasonably  close  prediction  of  the 
project's  and  base  case's  financial 
performance.  In  some  circumstances,  the 
applicant  must  point  out  where  the  IRR 
fails  to  incorporate  certain  important 
features  of  the  project  or  the  base  case, 
or  both.  The  applicant  may  enhance  its 
discussion  by  presenting  examples  of  its 


own  prior  experiences  with  IRR.  stating, 
perhaps,  that  an  audit  of  past 
computations  has  shown  marked 
deviations  from  actual  results  regardless 
of  the  detail  of  those  computations. 

(vi]  For  the  project,  (as  it  relates  to  its 
base  case  alternative),  a  thorough 
presentation  of  all  the  computations 
underlying  the  IRR  using  the  Forms  I-V 
of  Appendix  B  to  this  subpart  shall  be 
prepared  and  provided.  Slate  and  local 
tax  impacts  need  not  be  included  in  the 
computations,  unless  the  applicant  has 
determined  that  the!'  inclusion 
substantially  affects  the  IRR.  The 
computation  of  the  IRR  must  follow  the 
four  steps  described  below.  (This 
procedure  cannot  be  used  if  the  project 
consists  of  replacing  an  asset,  usually 
equipment,  which  would  otherwise 
remain  in  service  (at  high  cost)  for  only 
a  few  more  years.  In  that  situation,  the 
lifetime  of  the  project  (the  new  asset)  is 
substantially  longer  than  the  lifetime  of 
the  base  case  (the  old  asset),  so  that  it  is 
not  possible  to  get  a  differential  cash 
flow  in  every  year  of  the  project's  life.  A 
possible  approach  for  handling  such 
case  is  to  determine  the  discount  rate 
which  gives  the  same  average  annual 
cost  per  unit  of  output  for  both  the 
project  and  the  base  case.] 

(A)  Step  1:  the  applicant  must 
determine,  for  each  year  of  the  project's 
expected  useful  life,  up  to  a  maximum  of 
25  years  (unless  the  cash  fiow  impacts 
of  later  years  would  substantially  affect 
the  IRR).  both  the  project's  and  base 
case's  before-tax  cash  flow  impacts 
(receipts  and  disbursements).  The  cash 
flow  estimates  must  be  done  in  constant 
dollars.  The  effects  of  financing  must 
also  be  excluded:  that  is  the  cash  flows 
must  be  estimated  as  if  the  required 
cash  were  immediately  available  at  no 
cost. 

[1]  The  various  cash  flow  impacts  for 
this  step  1  must  be  shown  on  Forms  I 
through  V  of  Appendix  B  as  explained 
below.  On  Forms  I  through  V.  cash  flow 
impacts  occurring  in  the  first  year  of  the 
project  and  base  case  are  assigned  to 
and  recorded  in  the  time  period  year  1. 
Cash  flows  in  subsequent  years  are  all 
assigned  to  and  recorded  in  the  year  in 
which  they  occur  regardless  of  whether 
they  occur  at  the  beginning  or  end  of  the 
year.  For  purposes  of  assigning  and 
recording  cash  flow  impacts  of  the 
project  and  base  case,  it  will  be 
assumed  that  the  project's  starting  date 
and.  thus,  the  commencement  of  year  1 
begins  as  of  the  first  of  the  January 
following  the  year  in  which  an 
apphcation  for  financial  assistance  is 
filed. 

(2)  Capitalized  investments  which 
would  occur  as  a  part  of  the  project  but 


hot  in  the  base  case  must  be  entered  in 
Column  1  of  Form  I.  The  capitalized 
investment  includes  capitalized 
engineering  work,  installation 
expenditures  and  other  startup  costs 
allowable  in  reporting  to  the  IRS.  The 
total  investment  for  the  project  must  be 
divided  into  portions  which  are 
homogeneous  with  respect  to 
depreciation  method  (if  depreciable), 
depreciation  period  (if  depreciable), 
year  in  which  the  assets  enter  service, 
and  whether  the  assets  qualify  for 
investment  tax  credit.  (If  applicant  has  a 
considerable  tax  credit  carry  forward, 
the  tax  credit  must  be  shown  only  in  the 
year  orytars  it  will  result  in  a  reduction 
of  tax  payments).  A  separate  form 
should  be  completed  for  each  such 
portion.  Similarly,  a  set  of  Forms  I  must 
be  completed  for  a  capitalized 
investment  which  would  be  made  as 
part  of  the  base  case  but  not  the  project. 
[3)  Sales  of  released  assets  (as  useful 
assets  or  as  scrap),  which  would  occur 
as  a  part  of  the  project  or  the  base  case, 
must  be  entered  in  Column  I  of  Form  II. 
As  was  the  case  for  the  capitalized 
investments  there  must  be  a  separate 
Form  II  for  each  portion  of  the  assets 
sold,  such  that  each  portion  is 
homogeneous  with  respect  to  tax 
treatment  and  year  of  sale.  Form  II  must 
also  be  completed  for  retirements  of 
asst?ts.  even  though  the  sale  price  is 
zero,  if  the  retirement  will  affect  the 
applicant's  income  taxes  and  thereby 
the  applicant's  cash  flow.  The  sale  or 
retirement  of  an  asset  at  the  end  of  the 
project's  life,  if  the  cash  flow  impact  is 
substantial  enough  to  merit  inclusion  in 
the  computation,  must  also  appear  on 
one  or  more  Forms  U.  (If  a  project  would 
continue  as  asset  already  owned  in  its 
prior  use  but  the  base  case  would  put 
the  asset  to  an  alternative  use,  and  if  the 
cash  flow  from  that  ahemative  use  is 
difficult  to  determine,  the  applicant  may 
do  the  analysis  as  if  the  asset  were  to  be 
sold  in  the  base  case  at  its  fair  maricet 
value  when  put  to  the  alternative  use. 
Similarly,  if  the  base  case  would 
continue  the  asset  in  its  present  use  but 
the  project  would  result  in  the  asset 
being  employed  in  an  alternative  use, 
the  anticipated  cash  fiow  of  which 
would  be  difficult  to  determine,  the 
asset  in  the  project  may  be  treated  as  a 
sale  at  fair  market  value  in  the  IRR 
computations.  In  either  event,  the 
market  value  of  the  asset  otherwise  put 
to  an  alternative  use  would  be  entered 
in  Column  1  of  Form  II  and  the  asset  in 
its  current  use  (in  either  the  project  or 
base  case,  as  the  case  may  be)  would  be 
recorded,  as  to  continuing  depreciation 
and  income  tax  credit,  if  any,  on  Form  I 
and,  as  to  expenses  and  contribution  to 


profit,  on  Form  HI.  However,  whenever 
possible,  the  anticipated  cash  flow  of 
the  alternatives  use,  whether  in  the 
project  or  base  case,  should  be  entered 
of  Form  III  rather  than  treated  as  a 
theoretical  sale  at  a  fair  market  value). 

(B)  Step  2:  The  applicant  must 
compute  the  annual  cash  flows  after 
Federal  income  lax  corresponding  to 
each  of  the  before-tax  flows  recorded  on 
each  Form  I  and  Form  II  in  the  previous 
step.  If  the  applicant  expects  to  pay 
taxes  in  some  years  but  not  others,  the 
applicant  will  undoubtedly  carry 
forward  (or  back)  the  tax  losses  and 
credit  from  years  in  which  no  tax  was 
paid,  so  as  to  take  full  advantage  of 
them.  In  that  case,  the  applicant  must 
estimate  when  such  tax  benefits  will 
actually  be  received,  and  include  them 
in  the  cash  flow  stream  at  the 
appropriate  time.  The  appropriate  tax 
rate  for  such  computations  is  the 
applicant's  marginal  tax  rate.  This  is  the 
rate  which  would  apply  to  one 
additional  dollar  of  income  earned  by 
the  applicant.  The  average  or  effective 
tax  rate  (found  by  dividing  firm's  actual 
tax  payments  by  its  net  income  before 
taxes)  is  not  appropriate  for  this 
purpose.  If  the  computations  assume  the 
applicant  will  not  pay  taxes  in  certain 
years,  then  those  assumptions  must  be 
explained  in  the  discussion  of  key 
assumptions.  The  tax-relaled 
computations  must  be  shown  on  the 
same  forms  as  were  used  to  record  the 
pretax  cash  flows.  Additional  working 
papers  should  be  submitted  as 
necessary  to  clarify  the  computations. 
The  computations  to  be  done  on  the  two 
forms  are  as  follows: 

[1]  On  each  Form  I,  the  applicant  must 
indicate  in  Column  2  the  depreciation 
schedule  which  it  expects  to  use  in 
reporting  to  the  IRS.  In  Column  3,  the 
applicant  must  indicate  how  much  its 
tax  bill  will  be  reduced  as  a  result  of  the 
depreciation  shown  in  Column  2.  In 
Column  4.  the  applicant  must  indicate 
the  tax  reduction,  if  any,  it  expects  from 
investment  tax  credit.  (The  effect  of  the 
tax  credit  must  be  computed  using  the 
flow-through  method,  in  which 
investment  credits  are  generally  treated 
as  reductions  in  income  tax  expense  of 
the  year  in  which  the  credits  are 
actually  realized,  rather  than  being 
deferred  and  amortized  over  the 
productive  life  of  the  acquired  property.) 
Column  5  is  the  net  after-tax  cash  flow 
asaociated  with  the  investment. 

[2]  On  each  Form  II,  the  applicant 
must  indicate  in  Column  2  the  increase 
(or  decrease)  in  its  Federal  income  tax 
payments  resulting  from  the  difference 
between  the  sale  price  and  the  book 
value  of  assets  to  be  sold  by  reason  of 


the  project  or  base  case.  If  an  asset  ia 
released  without  a  sale  or  a 
corresponding  writdown  of  book  value. 
Form  II  is  not  used,  but  For  I  is  used  to 
reflect  continuing  depreciation  as  before 
the  release.  In  Column  3.  the  applicant 
must  record  any  recapture  of  investment 
tax  credit  by  the  IRS.  Finally.  Column  4 
records  the  net  cash  flow  in  or  out. 

(C)  Step  3:  The  applicant  must 
determine  the  project's  aggregate  after- 
tax cash  flow  using  Form  IV.  This  shall      J 
be  done  as  follows:  ■*'^ 

(/)  For  each  year,  the  corresponding 
after-tax  cash  flow  (Column  5  on  the 
various  Forms  I  on  which  the  "project- 
box  was  checked  are  summed,  and  the 
total  entered  into  Column  1  of  Form  fV. 
Then  the  net  after-tax  cash  flows  on  the 
base  case  Forms  I  as  summed  and 
entered  into  Column  2  of  Form  IV. 

(2)  Similarly,  the  project  and  base 
case  Forms  II  (Column  4)  are 
consolidated  and  entered  into  Columns 
3  and  4,  respectively,  of  Form  IV. 

(D)  Step  4:  The  applicant  shall  enter 
the  operating  income  for  the  project  and 
the  base  in  Form  III  for  each  year  of  the 
project's  life  and  shall  determine  and 
enter  the  after-tax  cash  flow.  If  the 
applicant  excpects  to  pay  no  Federal 
income  tax,  colunms  three  and  four  wiH 
be  identical.  If  the  applicant  expects  to 
pay  taxes  in  some  years  but  not  others, 
the  applicant  must  incorporate  the 
effects  of  carrying  losses  forward  (or 
back)  into  the  estimated  after-tax  cash 
flow.  The  aggregate  net  cash  flow  for  the 
project  relative  to  the  base  case  is  then 
found  and  entered  on  Form  IV. 

(E)  Step  5:  Tlie  aggregate  net  cash 
flow  for  the  project  relative  to  tfie  base 
case  is  then  found  and  entered  in 
Column  7  of  FormlV.  All  estimates  shall 
be  in  constant  dollars. 

(F)  Step  6:  The  applicant  must 
determine  the  discount  rate  for  which 
the  present  value  of  the  differential  cash 
flow  stream  is  zero.  Computer  programs 
for  calculating  the  rate  of  return  are 
widely  available.  If  a  program  is 
utilized,  copies  of  the  printout  showing 
input  and  output  data,  and  a  brief 
explanation  of  the  program  function 
must  be  included  in  the  application.  The 
applicant  should  furnish: 

(7)  Copies  of  all  financial  analyses 
which  the  applicant  did  on  rejected 
alternatives  to  the  project,  including 
changes  in  scale  or  scope.  The  applicant 
need  not  do  any  such  analyses  beyond 
those  already  done,  nor  need  the  format. 
assumptions,  or  procedures  used  in 
those  analyses  be  changed  to  conform  to 
the  requirements  of  these  regulations, 
and 

(2)  A  reconciliation  between  the  cash 
flows  used  in  the  IRR  computations  and 


33050  Federal  Register  /  Vol.  50.  No.  159  /  Friday.  August  16.  1985  /  Rules  and  Regulations 


all  forecasted  data  presented  in  the 
application,  both  before  (for  the  base 
case)  and  after  (for  the  project).  This 
reconciliation  must  indicate  what 
inflation  factor  or  factors  were  used  in 
developing  the  forecasted  financial 
statements  as  compared  to  the  constant 
dollar  figures  used  in  the  IRR 
computations.  The  reconciliation  must 
also  show  how  each  of  the  individual 
parts  and  subparts  of  the  project  relates 
to  the  applicant's  forecasted  financial 
statements. 
*        •        *         •        • 

3.  In  9  298.3.  paragraph  (d)(3]  is 
removed  and  (d)(2)  is  revised  to  read  as 
follows: 

S  298.3    Application. 


(d)  •  *   • 

(2)  The  Secretary.  Maritime 
Administration,  shall  make  a 
determination  as  to  any  claim  of 
exemption  at  the  time  a  request  is  made 
for  the  information  pursuant  to  the 
Freedom  of  Information  Act.  If  the 
Secretary.  Maritime  Administration 
makes  a  determination  unfavorable  to 
the  applicant  as  to  any  item  of 
information  in  the  application  or 
amendment,  the  applicant  will  be 
advised  that  the  Maritime 
Administration  will  not  honor  the 
request  for  confidentiality  at  the  time  of 
any  request  for  production  of 
information  made  pursuant  to  the 
Freedom  of  Information  Act  by  third 
parties. 
•        •        *        •        * 

4.  Section  298.42  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  298.42    Reporting  requirements — 
financial  statement 

(c)  The  Company  shall  furnish,  along 
with  its  semi-annual  report,  a  letter  of 
confirmation  issued  by  its  insurance 
underwriter(s)  or  broker(s)  that  the 
Company  has  paid  premiums  on 
insurance  apphcable  to  the  preservation, 
protection  and  operation  of  the  asset. 


which  information  shall  state  the  term 
for  which  the  insurance  is  in  force. 
5.  Part  298  is  amended  by  adding 
Appendix  A  and  B  to  Subpart  B  to  read 
as  follows: 

Appendix  A — Selected  Cash  Flow 
Impacts 

Investments  usually  affect  the 
investor's  cash  flow  by  changing  some 
of  the  following  things: 

Use  of  assets. 

Labor  requirements. 

Requirements  for  trailers,  and 
containers. 

Energy  consumption. 

Expenditures  needed  to  meet  legal 
requirements. 

Salvage  value. 

While  this  list  is  not  exhaustive  it 
does  identify  the  conunon  cash  flow 
impacts. 

Some  of  the  items  listed  are  almost 
costs  of  projects  or  base  cases,  rather 
than  benefits.  Others,  such- as  salvage 
items,  however,  may  be  either  project  or 
base  case  benefits  or  costs,  depending 
on  the  particular  situation. 

Use  of  Assets 

Characteristic  Actions:  Assets  are 
often  released  for  sale  or  alternative 
uses  when  they  are  replaced  or  made 
unnecessary  by  new  assets. 

Monetary  Value:  The  value  of  an 
asset  released  by  an  action  depends  on 
what  will  be  done  with  it.  Depending  on 
the  particular  circumstances,  any  of  the 
following  might  be  involved:  Payment 
received  from  selling  the  asset;  a  multi- 
year  stream  of  income  produced  by  the 
asset  in  some  use;  tax  paid  on  the  sale 
of  the  asset;  expenditures  for 
dismantling  and/or  moving  the  asset: 
recapture  by  the  IRS  of  investment  tax 
credit  taken  when  the  asset  was 
purchased. 

In  cases  in  which  the  asset  is 
transferred  to  another  use  which 
provides  income  over  several  years,  the 
effect  of  releasing  the  asset  extends  over 
several  years,  and  must  be  expressed  as 


a  series  of  annual  cash  fiows,  rather 
than  a  lump  sum. 

Labor  Requirements 

Characteristic  Actions:  Labor 
requirements  are  often  reduced  by 
automation  or  facility  consolidation. 

Physical  Units:  Man-hours,  number  of 
employees. 

Monetary  Value:  The  value  of  labor 
depends  on  the  particular  situation.  If 
the  action  results  in  a  change  in  the 
number  of  employees  or  in  overtime 
hours,  the  wages  and  fringe  benefits 
associated  with  that  change  directly 
affect  the  cash  flow. 

Requirements  for  Trailers  and 
Containers 

Characteristic  Actions:  Actions  which 
change  turnaround  time. 

Energy  Consumption 

Characteristic  Actions:  Actions 
changing  efficiency. 

Monetary  Value:  Found  by  multiplying 
the  fuel  by  the  current  price  per  unit. 

Salvage  Value 

Characteristic  Actions:  Acquisition  of 
new  assets  or  disposal  of  existing 
assets. 

Physical  Units:  List  of  the  particular 
assets  involved. 

Monetary  Value:  The  cash  flow 
resulting  from  disposing  of  the  assets  or 
using  them  elsewhere. 

When  salvage  values  are  small 
relative  to  other  benefits  and  costs,  and 
when  they  are  heavily  discounted 
(because  they  occur  far  in  the  future), 
their  impact  on  the  IRR  is  likely  to  be 
negligible.  In  such  cases,  the  salvage 
value  can  be  safely  ignored. 

Expenditures  Needed  To  Meet  Legal 
Requirements 

Characteristic  Actions:  Actions 
permitting  abandonment  of  old  vessels 
or  equipment  may  reduce  the  need  for 
such  expenditures.  New  vessels  may 
make  some  such  expenditures 
unnecessary. 


Appendix  B— Forms  To  Be  Used  in  Computing  IRR 

Form  I— Analysis  of  Capitalized  Investment  (Constant  Dollarsl 


Applicant 
Project    _ . 


--^     Dale 

_-     Sheet  No. 


Portion  of  investment  covered  by  this  sheet 
Depreciation  method  used . 


This  investment  would  occur  in  the        Project        Base  case        (check  one) 


Ve. 

(1)  Amount  capitalized 

(2)  Depreciation 

(3)  Tax  reduction  from 
depreciation 

(4)  Tax  reduction  from 
mvestmem  tax  credit 

(5)  Net  casn  flow  in 
(out) 

2 

3 .-  -  

4 

5.        _              

6 _..      



- - -" 

Federal  Register  /  Vol.  50.  No.  159  /  Friday.  August  16.  1985  /  Rules  and  Regulations  33051 


Vmt 

(1)  Ainouni  capiUbad 

12)  OapMciMnn 

(3)  Tn  reduction  Horn 
dapractaton 

H)  Ta«  reduclKX)  Iroin 
mvestrnent  lax  creiM 

(S)  Nel  cash  Mow  n 
tout) 

J 

- — • 

_ - 

8 _. 

•- _    ..,..-.     

10 1 

- • 

11 _ 

12 _..     _ 

13 

14 _      _   ._ 

15 _ 

— _ _... 

To««l»...._ _ _.„ 

InMruckona: 

Use  separate  lorms  tor  potions  ol  (ha  •nvesrmam  wt»ch  urauM  receive  diflerem  ta«  treatment  or  wtiich  would 
Eswnaie  amourtK  m  cola.  1-4  as  mxiM  t>e  done  in  reporbng  to  IRS 
Col.  5  equals  col  3  plus  col.  4  «Mnus  ooi.  t. 


ar^lar  sarnce  in  dtflerant  years. 


Fonn  II— Analysis  of  Sale  or  Retirement  of  Assets  (Constant  Dollars) 


Applicant    .. 

Project  . 

Date 


Sheet  No. 

Assets  (xivered  by  this  sheet 


._     Depreciation  method  used 


Book  value  of  assets  at  time  of  sale 


Depreciation  period 


This  sale  would  occur  in  the          Pro)ect          Base  case     (check  one) 

Vaar 

(1)  Sale  price 

(2)  Ta>  on  gain  flor  ttx 

saving  on  loss)  from 

disposal 

(3)  Tax  credH  racaptire 

(4)  N«  cash  ftw  in 
•out) 

1    



2 _ _ „„     

■• 



12                                                                          ' 



« _ — 

TotM 

Instructions: 

Use  a  tap  aula  term  tor  each  portion  of  lite  aasels  wtiK>>  wouW  recetve  different  tax  treatment  or  tra  itsposad  of  at  different  times. 

Estimate  amounts  in  cois.  1-3  as  would  be  done  n  reporting  to  the  )RS. 

Col.  4  aqua!*  col.  1  minus  col.  2  (plus  col.  2  if  a  tax  savmg  occurs)  minus  col.  3. 

Form  III^Analysis  of  Operating  Income 


Applicant 
Project  


Date 


Sheet  No. 


Year 

(1)  Oparatmg  revenues 

(2)  Operating  experwes 

(3)  Pre-tax  net  operating 

income 

(4)  AIHMwopawtin 

^ 

2 

a 

4                   .,     „               .,... 

5   _ 

10 

11            ,,       ,                                                                 ,,,      , 

1?          , 

13      _      ..                                                  __             „            ._ 

14                                                                                                      ,  ,        ,               ,,                      ,    , 

15 ■ 

ToWs                

Form  IV — Consolidation  of  Cash  Flows  (Constant  Dollars) 


Applicant 
Project  


Date 


Sheet  No. 
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v«w 

Fonnllolals 

FormNIMaK 

Form  Nl  totals 

iVPmitct 

(2)  Baascaa* 

(3)Pioi»el 

(4)  BM«eaw 

(5)Proiect 

(6)  Bass  cas* 

ir<(out) 

1 

?  

..... — 

■""—""*■ 

a      ■       ■ 

.. . ........ 

* 

1 

-■    :::;":_"  ■  : 

..™..„.«..„...„„.. _ 

6 



7                   

8 

9    

10 



11 

.— ...™„.-«.„™.™..^ 

1» 

13 



" 

15 _ _ 



" "■"      

To«*»  

Instruction*  Cofs.  1  through  5  m  tound  t>»  tumminB  Iha  nght  most  columns  on  the  mdicalsd  »Ofm». 

Applicant 
Project  


Form  V— Computation  ofIRR  (Constant  Dollars) 
I 
Date Sheet  No. 


Vear 


1 

2 

3 

4 

5 

6 __ 

7 

8 

9..... 

10 

11 

12 

13 __ 


14.._ 
15 


Tom.. 


(1)  Cash  flow 


Presam  Vakja  o(  Cash  Flow  Stream 
iflR= 

Instructions: 

1.  Cot.  1  is  braught  in>m  form  IV  col.  7. 

2.  Colt.  2.  3.  and  4  tr«  found  by  multiplying  col  1  aach  bme  by  the  mdicalad  factor 

Dated:  August  9. 1985. 
Murray  A.  Bloom, 

Assistant  Secretary.  Maritime  Administration. 
[FR  Doc.  85-19412  Filed  8-15-85;  8:45  am] 

BIUJNG  CODE  491»-«1-M 


(2)  Vahja  factor  at  10 
pet 


0.909 
.826 
.7S1 

Ma 

Ml 

M9 
Mf 
M* 


.Sit 
.290 


.238 


(3)  Valua  factor  at  25 
pet 


0.800 
.640 
.512 
.410 
.326 
.262 
.210 
.166 
.134 
.107 


M6 
JM4 

.035 


(4)  Value  factor  al  40 
pet 


a714 
.510 
.384 
.260 
.186 
.133 
.095 
.068 
.048 
.035 
.025 
.018 
.013 
.000 
.006 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 
48  CFR  Parts  706  and  715 

[AIDAR  Notice  85-«] 

Acquisition  Regulation  Concerning 
Competition  in  Contracting  and 
Miscellaneous  Amendments 

agency:  Agency  for  International 
Development.  IDCA 

action:  Final  rule. 


summary:  The  AID  Acquisition 
Regulation  is  being  amended  to  finalize 
the  interim  rule  (AIDAR  Notice  85-5. 
published  in  the  April  24. 1985  Federal 
Register)  implementing  the  Competition 
in  Contracting  Act  of  1984  (CICA)  under 
the  Federal  Acquisition  Regulation 
(FAR). 

EFFECTIVE  DATE:  August  16. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

GC/CCM.  Mr.  Kenneth  E.  Fries, 
telephone  (202)  632-1170. 

SUPPLEMENTARY  INFORMATION:  On  April 
24. 1985,  AIDAR  Notice  85-5  was 
published  as  an  interim  rule  and  request 
for  comment  (50  FR  16086).  Three 
comments  were  received  during  the 


comment  period  that  questioned  the 
policy  in  706.101-70  and  the  selection 
procedures  in  715.613-70  and  715.613-71. 
The  commentors  contended  that  the 
policy  and  selection  procedures  did  not 
meet  the  CICA  requirement  that  the 
marketplace  be  used  to  ensure  full  and 
open  competition.  We  have  made 
modifications  which  take  those  concerns 
into  account.  The  following  changes 
have  been  made  to  the  interim  rule: 

— New  coverage  has  been  added  to  the 
policy  statement  in  706.101-70  to 
make  it  clear  that  procurements  under 
715.613-70  and  715.613-71  must  be 
publicized  as  required  by  FAR  5.201; 
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— ^The  term  "required  skills"  has  been 
deleted  and  the  required  institutional 
relationship  has  been  clarified;  and 
— ^The  synopsizing  requirements  of  FAR 
5.201  have  been  made  explicit  by  the 
addition  of  language  to  715.613- 
70(d)(3)  and  715.613-71(e)(4). 
We  believe  these  changes  are  in 
keeping  with  the  Congressional  intent  of 
the  CICA  and  adequately  address  the 
commentors'  concerns. 

We  have  determined  that  the  changes 
being  made  by  this  Notice  are  not 
significant  or  major  changes  as  deHned 
by  FAR  1.303(b)  or  1.501,  or  E.0. 12291. 
liie  subject  matter  of  Notice  was 
submitted  for  OMB  review  under  OMB 
Bulletin  No.  85-7  and  issued  for  public 
comment  as  AIDAR  Notice  85-5, 
published  in  the  April  24, 1985  Federal 
Register  (50  FR  16086).  This  Notice 
addresses  the  public  comments 
received,  within  that  framework. 
As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  Notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  48  CFR  Farts  706  and 
716 

Government  procurement. 

The  interim  rule  published  as  AIDAR 
Notice  85-5  in  the  April  24, 1985  Federal 
Register  (50  FR  16086)  is  adopted  as 
final,  with  the  following  changes: 

1.  The  authority  citations  in  Parts  706 
and  715  are  unchanged,  and  continue  to 
read  as  follows: 

Authority:  Sec.  621,  Pub.  L.  87-195.  75  Stat. 
445  (22  U.S.C.  2381).  as  amended:  E.O.  12163. 
Sept.  29, 1979.  44  FR  56673;  3  CFR  1979  Comp.. 
p.  435. 

PART  706— COMPETITION 
REQUIREMENTS 

Subpart  706.1— FuU  and  Open 
Competition 

2.  Section  706.101-70  is  revised  to  read 
as  follows: 

706.101-70    Policy. 

The  selection  procedures  in  715.613-70 
and  715.613-71  of  this  chapter  meet  the 
requirement  for  full  and  open 
competition  when  the  determinations 
required  by  715.613-70(c)  and  715.613- 
71(b)(l)(ii)  are  properly  made:  No  other 
justifications  or  approvals  are  required. 

PART  715— CONTRACTING  BY 
NEGOTIATION 

Subpart  715.6— Source  Selection 

3.  Section  715.613-70,  Educational 
institution  and  international  research 
center  selection  procedure,  is  amended 


by  revising  paragraphs  (a):  (c);  and  (d) 
(1),  (2),  (3),  (5),  and  (8).  as  follows: 

7 1  S.6 1 3-70    Educational  Institution  and 
Intematlonai  research  center  selection 
procedure. 

(a)  Scope  of  subsection.  This 
subsection  prescribes  policies  and 
procedures  for  the  selection  of 
contractors  to  perform  projects  which 
have  been  determined  to  require  an 
institutional  relationship  with  an 
educational  institution  or  international 
research  center  (see  paragraphs  (b)  and 
(c)  of  this  subsection. 
***** 

(c)  Applicability.  The  provisions  of 
this  subsection  are  applicable  when  it 
has  been  determined  by  the  project 
office,  with  the  approval  of  the 
contracting  officer,  that  the  required 
institutional  relationship  (i.e.,  the  prime 
contractor  must  have  the  institutional 
commitment  and  capacity  to  provide 
research,  training,  or  extension  services 
under  an  ongoing  academic  or 
international  research  program  which 
will  continue  at  least  throughout  the  life 
of  the  contract)  is  available  only  from 
educational  institutions  or  international 
research  centers.  This  subsection  is  not 
applicable  to  contracts  for  collaborative 
assistance  (see  715.613-71  of  this 
subpart),  or  for  architect-engineer 
services  (see  AIDAR  736.6  and  FAR 
36.6). 

(d)  Solicitation,  evaluation,  and 
selection  procedures.  (1)  A  sufficient 
number  of  sources  shall  be  solicited  to 
ensure  full  and  open  competition;  this 
requirement  shall  be  deemed  satisfied 
when  a  contractor  is  selected  under  the 
procedures  of  this  subsection. 

(2)  Following  the  approval  of  the 
contracting  officer  in  the  decision  that 
the  required  institutional  relationship  is 
available  only  from  an  educational 
institution  or  international  research 
center  (see  paragraph  (c)  of  this  section), 
the  project  office  shall: 

(i)  Prepare  selection  criteria  for 
evaluation  of  potential  contractors  for 
use  in  preparing  the  source  list, 
determining  predominantly  qualified 
sources,  and  selecting  the  contractor; 

(ii)  Prepare  an  intitial  list  of  sources 
considered  qualified  to  perform  the 
proposed  project; 

(iii)  F*rovide  a  statement  providing  a 
description  of  qualifications  and  areas 
of  expertise  considered  essential,  a 
statement  of  work,  estimate  of  personnel 
requirements,  special  requirements 
(logistic  support,  government  furnished 
property,  and  so  forth)  for  the 
contracting  officer's  use  in  preparing  the 
request  for  technical  proposal  (RFTP). 

(iv)  Send  a  memorandum 
incorporating  paragraphs  (d)(2)(i) 


through  (iii)  of  this  section,  together  with 
the  "Action"  copy  of  the  PIO/T  to  the 
contracting  officer,  requesting  him/her 
to  prepare  and  distribute  the  RI=TP. 

(3)  Upon  receipt  and  acceptance  of  the 
project  officer's  request,  the  contracting 
officer  shall  prepare  the  RFTP.  The 
RFTP  shall  contain  sufficient 
information  to  enable  an  offeror  to 
submit  a  responsive  and  complete 
technical  proposal,  this  includes  a 
definitive  statement  of  work,  an 
estimate  of  the  personnel  required,  and 
special  provisions  (such  as  logistic 
support,  government  furnished 
equipment,  and  so  forth),  a  proposed 
contract  format,  and  evaluation  criteria. 
No  cost  or  pricing  data  will  be  requested 
or  required  by  the  RFTP.  The  RFTP  will 
be  distributed  to  the  sources 
recommended  by  the  project  office,  and 
to  others,  if  appropriate.  The  RFTP  will 
be  synopsized,  as  required  by  FAR 
5.201,  and  will  normally  allow  a 
minimum  of  60  days  for  preparation  and 
submission  of  a  proposal. 
*        *        *        •        • 

(5)  The  evaluation  committee  will 
evaluate  all  proposals  in  accordance 
with  the  criteria  set  forth  in  the  RFTP. 
and  will  prepare  a  selection 
memorandum  which  shall: 

(i)  State  the  evaluation  criteria; 

(ii)  List  all  of  the  sources  whose 
proposals  were  reviewed: 

(iii)  Report  on  the  ranking  and 
rationale  therefor  for  all  proposals; 

(iv)  Indicate  the  sources  considered 
best  quahfied. 
***** 

(8)  If  the  selection  memorandum  is 
approved,  the  contracting  officer  shall 
obtain  cost,  pricing,  and  other  necessary 
data  from  the  selected  sources  and  shall 
conduct  negotiations  with  said  sources. 
If  a  satisfactory  contract  cannot  be 
obtained,  the  contracting  officer  will  so 
advise  the  evaluation  committee.  The 
evaluation  committee  may  then 
recommend  alternate  sources. 

4.  Section  715.613-71,  Collaiwrative 
assistance  selection  procedure,  is 
amended  by  revising  paragraphs 
(b)(l)(ii):  (d)(2);  and  (e)(1),  (2)(ii)  and 
(iii),  (3](iii),  (4),  (5),  and  (7),  as  follows: 

§715.613-71    CollatMrative  assistance 
selection  procedure. 

**•**- 

(b)  Definition. 

(1)  *  *  * 

(ii)  The  required  institutional 
relationship  (i.e.,  the  prime  contractor 
must  have  the  institutional  commitment 
and  capacity  to  provide  research, 
training,  or  extension  services  under  an 
ongoing  academic,  international 
research,  or  cooperative  development 
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program  which  will  continue  at  least 
throughout  the  life  of  the  contract)  has 
been  determined  by  the  project  office, 
with  the  approval  of  the  contracting 
ofHcer.  to  be  available  only  from  an 
educational  institution,  international 
research  center  (as  defined  in  714.613- 
70(b)  of  this  subpart),  or  cooperative 
development  organization  (which  are 
organizations  recognized  and  listed  as 
such  by  the  Assistant  Administrator. 
Bureau  of  Food  for  Peace  and  Voluntary 
Assistance). 

•  *        •        ft        • 

(d)  Determination. 

•  *        •        *        •         ^ 

(2)  Based  upon  this  preliminary 
finding,  the  project  office  shall  establish 
an  evaluation  panel  consisting  of  a 
representative  of  the  project  office  as 
chairman:  a  representative  of  the  Bureau 
for  Science  and  Technology,  for  projects 
where  an  institutional  relationship  with 
an  educational  institution  or 
international  research  center  is  deemed 
necessary;  a  representative  of  the 
Bureau  for  Food  for  Peace  and 
Voluntary  Assistance,  for  projects 
where  an  institutional  relationship  with 
a  cooperative  development  organization 
is  deemed  necessary:  a  representative  of 
the  contracting  officen  and  any  other 
representatives  considered  appropriate 
by  the  chairman. 


(e)  Evaluation  and  selection. 

(1)  A  sufficient  number  of  sources  will 
be  considered  to  ensure  full  and  open 
competition:  this  requirement  shall  be 
deemed  satisfied  when  a  contractor  is 
selected  under  the  procedures  of  this 
subsection. 

(2)  *  *  • 

(ii)  Prepare  an  initial  source  list 
including  all  potential  sources  known  to 
have  the  institutional  relationship 
required  by  the  proposed  project:  and 

(iii)  Evaluate  the  list,  using  the 
evaluation  criteria  previously 
determined,  for  the  purpose  of  making  a 
written  determination  of  the  sources 
considered  most  capable  of  performing 
the  project. 
«        •        ft        *        • 

(3)*   *   * 

(iii)  The  recommended  source  list  and 
the  rationale  therefor,  and  requesting 
the  contracting  officer  to  prepare  a 
request  for  expressions  of  interest  from 
the  qualified  sources. 

(4)  The  contracting  officer  will  prepare 
a  request  for  expressions  of  interest 
(REI),  containing  sufficient  information 
to  permit  an  offeror  to  determine  its 
interest  in  the  project  and  to  discuss  the 
project  with  AID  representatives,  if 
appropriate.  The  request  for  expression 
of  interest  should  include  a  concise 
statement  of  the  purpose  of  the  project, 
any  special  conditions  or  qualifications 


considered  important,  a  brief  description 
of  the  selection  procedure  and 
evaluation  criteria  which  will  be  used, 
the  proposed  contract  format,  and  any 
other  information  considered 
appropriate.  The  REI  will  be  issued  to 
the  sources  recommended  by  the  panel, 
and  to  others,  as  appropriate:  it  will  be 
synopsized,  as  required  by  FAR  5.201, 
and  it  will  normally  allow  a  minimum  of 
60  days  for  preparation  of  an  expression 
of  interest.  Guidelines  for  preparation  of 
expressions  of  interest  are  contained  in 
Attachment  1  to  AIDAR  Appendix  E. 

(5)  The  contracting  officer  will 
transmit  all  expressions  of  interest  to 
the  evaluation  panel  for  evaluation  and 
selection  recommendation.  The  panel 
may  conduct  on  site  evaluations  at  its 
discretion,  as  part  of  the  evaluation 
process. 
*        *        ♦        ft        ft 

(7)  The  contracting  officer  will  review 
the  selection  recommendation,  obtain 
necessary  cost  and  other  data,  and 
proceed  to  negotiate  with  the 
recommended  sources. 

Dated:  August  7, 1985. 
John  F.  Owena, 
Procurement  Executive. 
(FR  Doc.  85-19557  Filed  8-15-85;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  S5-AWP-31] 

Proposed  Alteration  of  a  Transition 
Area;  Alturas,  CA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
and  rede^ne  the  transition  area  at 
Alturas,  California,  to  provide  controlled 
airspace  for  aircraft  executing  a  Non- 
Oirectional  Beacon  (NDB)  Standard 
Instrument  Approach  Procedures  at 
Alturas  Municipal  Airport.  This 
proposal  also  describes  the  transition 
area  using  geographical  coordinates  for 
clarification.  This  action  is  necessary  to 
ensure  segregation  of  aircraft  using 
approach  procedures  in  instrument 
weather  conditions  and  other  aircraft 
operating  in  visual  weather  conditions. 
DATE:  Comments  must  be  received  on  or 
before  September  15, 1985. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530.  P.O.  Box  92007,  Worldway  Postal 
Center.  Los  Angeles.  California  90009- 
2007. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Western-Pacific 
Regional  Counsel,  Room  6W14,  at  15000 
Aviation  Boulevard,  Hawthorne, 
California. 

An  informal  docket  may  be  examined 
during  normal  business  hours  at  the 
Airspace  and  Procedures  Branch,  Room 
6E4,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  Alms,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration  (FAA),  15000 
Aviation  Boulevard,  Hawthorne, 
California  90261;  telephone  (213)  53ft- 
6649. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiiments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to  Air- 
space Docket  No.  85-AWP-31."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conmienter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above,  both  before  and  after  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch,  15000  Aviation 
Boulevard,  Hawthorne,  California  90261. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  alteration  of  the 
Alturas,  California,  transition  area  to 


accommodate  aircraft  executing  NDB 
standard  instrument  approach 
procedures  to  Alturas  Municipal 
Airport.  Currently,  the  transition  area 
description  uses  the  NDB  for  a  reference 
and  this  proposal  uses  geographical 
coordinates  to  provide  a  precise 
description  that  is  easier  to  depict.  The 
intended  effect  of  this  proposal  is  to 
ensure  segregation  of  aircraft  using 
approach  procedures  in  instrument 
weather  conditions.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  FAA  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  "major  rule" 
imder  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regiilatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones/transition  areas. 
Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71}  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(8),  1354(a),  1510; 
Executive  Order  10954;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

2.  Section  71.181  is  amended  as 
follows: 

Alturas.  CA— (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  lat. 
41*34'00'  N.,  long  120*46'20'  W.;  to  lat. 
41'37'00"  N.,  long.  120*28'40'  W.;  to  lat. 
41*11'30'  N.,  long.  120*21'00'  W.;  to  lat. 
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4roe45'  N..  long.  120*38'10'  W.;  thence  to 
the  point  of  beginning:  that  airspace 
extending  upward  from  1200  feet  above  the 
surface  beginning  at  lat.  41'2210'  N..  long. 
120'58'00'  W.;  to  lat.  AVTaX'  N..  long. 
120*44'20'  W.;  to  lat.  41M910-  N..  long. 
120*4130'  W.:  to  lal.  41'1500'  N..  long. 
120*51'00'  W.:  thence  along  the  east  edge  of 
V-452  to  the  point  of  beginning;  and  that 
airspace  extending  upward  from  1200  feet 
above  the  surface  beginning  at  lat.  41*33'30' 
N..  long.  120'2r40'  W.:  to  lat.  41*34'30'  N., 
long.  120*20'00-  W.:  to  lat.  41*2S'50'  N„  long. 
120*18 »•  W.;  to  Ut.  41*2500-  N..  long. 
120*25'00'  W.;  thence  along  the  west  edge  of 
V-165  to  the  point  of  beginning. 

Issued  in  Los  Angeles.  California  on  August 
6.1985. 

B.  Keith  Potts. 

Acting  Director.  Western-Pacific  Region. 
[FR  Doc.  85-19510  Filed  8-15-85:  8:45  am| 

BtU-INQCOOe  4»1*>19^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdnHnistration 

21  CFR  Part  882 

IDock«tNa84N-0362] 

Neurological  Devices;  Prenuirket 
Approval  of  the  Implanted 
Diaphragmatic/Ptirenic  Nerve 
Stimulator 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule;  opportunity  to 
request  change  in  classification. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDP)  for  the  implanted 
diaphragmatic/phrenic  nerve  stimulator. 
a  medical  device.  The  agency  also  is 
summarizing  its  proposed  findings  on 
the  degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  meet  the  statute's 
approval  requirements,  and  on  the 
benefits  to  the  public  from  use  of  the 
device.  In  addition,  FDA  is  announcing 
an  opportimity  for  interested  persons  to 
request  the  agency  to  change  the 
classification  of  the  device  based  on 
new  information. 

DATES:  Comments  by  October  15, 1985: 
requests  for  a  change  in  classification 
by  September  3. 1985. 
ADDRESS:  Written  comments  or  requests 
for  a  change  in  classification  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

E.  Carolyn  Derrer.  Center  for  Devices 
and  Radiological  Health  (HFZ-430). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring,  MD  20910, 
301-427-7226. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  513  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C 
360c)  provides  for  the  classification  of 
medical  devices  into  one  of  three 
regtilatory  classes:  class  I.  general 
controls:  class  II.  performance 
standards:  and  class  III.  premarket 
approval.  As  a  general  rule,  devices  that 
were  on  the  market  before  May  28. 1976. 
the  date  of  enactment  of  the  Medical 
Device  Amendments  of  1976  (the 
amendments)  (Pub.  L.  94-295).  and 
devices  marketed  on  or  after  that  date 
that  are  substantially  equivalent  to  such 
devices,  have  been,  or  are  being, 
classified  by  FDA.  For  convenience,  this 
proposal  refers  to  both  the  devices  that 
were  on  the  market  before  May  28. 1976. 
and  the  substantially  equivalent  devices 
that  were  marketed  on  or  after  that  date 
as  "preamendments  devices." 

Sections  501(f).  513.  and  515(b)  of  the 
act  (21  U.S.C.  351(f),  360c,  and  360e(b)). 
taken  together,  establish  as  a  general 
requirement  that  a  preamendments 
device  that  FDA  has  classified  into  class 
ni  is  subject,  in  accordance  with  section 
515  of  the  act.  to  premarket  approval. 
(Section  515(f)  of  the  act  prescribes,  as 
an  alternative  procedure  for  premarket 
approval  development  of  a  PDP.  the  last 
stage  of  which  is  for  FDA  to  declare  that 
a  PDP  has  been  completed.)  A 
preamendments  class  III  device  may  be 
commercially  distributed  without  a  filed 
PMA  or  notice  of  completion  of  a  PDP 
until  90  days  after  FDA's  promulgation 
of  a  regulation  requiring  premarket 
approval  for  the  device.  Also,  such  a 
device  is  exempt  from  the 
investigational  device  exemption  (IDE) 
regulations  (21  CFR  Part  812)  until  the 
date  stipulated  by  FDA  in  the  regulation 
requiring  premarket  approval  for  that 
device. 

Section  515(b)(2)(A)  of  the  act 
provides  that  a  proceeding  for  the 
promulgation  of  a  regulation  to  require 
premarket  approval  shall  be  initiated  by 
publication  of  a  notice  of  proposed 
rulemaking  containing  (1)  the  proposed 
regulation.  (2)  proposed  findings  with 
respect  to  the  degree  of  risk  of  illness  or 
injury  designed  to  be  eliminated  or 
reduced  by  requiring  the  device  to  have 
an  approved  application  for  premarket 
approval  and  the  benefit  to  the  public 
from  use  of  the  device.  (3)  an 
opportunity  for  the  submission  of 
comments  on  the  proposed  regulation 


and  the  proposed  findings,  and  (4)  an 
opportunity  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  the 
classification  of  the  device. 

Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  widiin  15  days  of  the  publication 
of  the  notice.  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  either 
denying  the  request  or  announcing  its 
intent  to  initiate  reclassification  under 
section  513(e)  of  the  act.  If  FDA  does  not 
initiate  reclassification  of  the  device, 
section  515(b)(3)  of  the  act  provides  that 
FDA  shall,  after  the  close  of  the 
comment  period  on  the  proposed 
regulation  and  consideration  of  any 
comments  received,  promulgate  a  final 
regulation  to  require  premarket 
approval,  or  publish  a  notice  terminating 
the  proceeding.  If  FDA  terminates  the 
proceeding,  FDA  is  required  to  initiate 
reclassification  of  the  device  under 
section  513(e)  of  the  act,  unless  the 
reason  for  termination  is  that  the  device 
is  a  banned  device  imder  section  516  of 
the  act  (21  U.S.C.  360f). 

If  a  regulation  requiring  premarket 
approval  for  a  preamendments  device  is 
made  final,  section  501(f)  of  the  act 
requires  that  a  PMA  or  notice  of 
completion  of  a  PDP  for  any  such  device 
be  filed  within  90  days  of  the  date  of 
promulgation  of  the  final  regulation,  or 
30  months  after  final  classification  of  the 
device,  whichever  is  later.  If  a  PMA  or 
notice  of  completion  of  a  PDP  for  such  a 
device  is  not  filed  by  the  later  of  the  two 
dates,  commercial  distribution  of  the 
device  is  required  to  cease.  The  device 
may,  however,  be  distributed  for 
investigational  use  if  the  manufacturer, 
importer,  or  other  sponsor  of  the  device 
complies  with  the  IDE  regulations.  If  a 
PMA  or  notice  of  completion  of  a  PDP 
has  not  been  filed,  and  there  is  not  any 
IDE  in  efi'ect,  the  device  is  deemed  to  be 
adulterated  within  the  meaning  of 
section  501(f)(1)(A)  of  the  act,  and 
subject  to  seizure  and  condemnation 
under  section  304  of  the  act  (21  U.S.C. 
334).  Shipment  of  the  de\ice  in 
commerce  will  be  subject  to  injunction 
under  section  302  of  the  act  (21  U.S.C. 
332),  and  the  individuals  responsible  for 
such  shipment  will  be  subject  to 
prosecution  under  section  303  of  the  act 
(21  U.S.C.  333). 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  promulgation 
of  a  final  regulation  within  which  an 
application  or  notice  is  required  to  be 
filed.  The  House  Report  on  the 
amendments  states  that  "the  thirty 
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month  'grace  period'  afforded  after 
classification  of  a  device  into  class  UI 
*   *   *  is  sufficient  time  for 
manufacturers  and  importers  to  develop 
the  data  and  conduct  the  investigations 
necessary  to  support  an  application  for 
premarket  approval."  H.R.  Rept.  No.  94- 
853.  94th  Cong..  2d  Sess.  42  (1976). 

A  device  that  was  not  in  commercial 
distribution  before  May  28, 1976,  or  that 
has  not  been  found  by  FDA  to  be 
substantially  equivalent  to  such  a  device 
must  have  an  approved  PMA  or 
declared  completed  PDF  before  entering 
the  market. 

Classification  of  the  Implanted 
Diaphragmatic/Phrenic  Nerve 
Stimulator 

In  the  Federal  Register  of  September 
4. 1979  (44  FR  51771),  FDA  issued  a  final 
regulation  (21  CFR  882.5830)  classifying 
the  implanted  diaphragmatic/phrenic 
nerve  stimulator  into  class  III.  The 
preamble  to  the  proposed  classification 
regulation  (43  FR  55719;  November  28, 
1978)  included  the  recommendations  of 
the  Neurological  Devices  Panel 
(formerly  the  Neurological  Device 
Section  of  the  Respiratory  and  Nervous 
System  Devices  Panel)  (the  Panel),  an 
FDA  advisory  committee,  regarding  the 
classification  of  the  implanted 
diaphragmatic/phrenic  nerve  stimulator. 
(On  April  24. 1984,  the  Respiratory  and 
Nervous  System  Devices  Panel  was 
terminated.  Concurrently,  FDA 
established  the  Neurological  Devices 
Panel  (see  49  FR  17446:  April  24, 1984).) 
The  Panel's  recommendation  included  a 
summary  of  the  reasons  why  the  device 
should  be  subject  to  premarket  approval 
and  identified  certain  risks  to  health 
presented  by  the  device.  The  Panel  also 
recommended  under  section  513(c)(2)(A) 
of  the  act  that  a  high  priority  for  the 
application  of  section  515  of  the  act  be 
assigned  to  the  implanted 
diaphragmatic/phrenic  nerve  stimulator. 
The  preamble  to  the  final  regulation 
classifying  the  device  advised  that  the 
date  by  which  a  PMA  for  the  device  (or 
notice  of  completion  of  a  PDP)  could  be 
required  was  May  28, 1982,  or  90  days 
after  promulgation  of  the  regulation 
proposed  by  this  document,  whichever 
occurred  later. 

In  the  Federal  Register  of  September 
6. 1983  (48  FR  40272).  FDA  published  a 
notice  of  intent  to  initiate  proceedings  to 
require  premarket  approval  of  13 
preamendments  class  III  devices 
assigned  a  high  priority  by  FDA  for  the 
application  of  premarket  approval 
requirements.  Among  other  things,  the 
notice  describes  the  factors  FDA  takes 
into  account  in  establishing  priorities  for 
initiating  proceedings  under  section 
515(b)  of  the  act  for  promulgating 


regulations  requiring  that 
preamendments  class  III  devices  have 
approved  PMA's  or  declared  completed 
PDP's.  Using  these  factors,  FDA  has 
determined  that  the  implanted 
diaphragmatic/phrenic  nerve  stimulator, 
identified  in  S  882.5830(a).  has  a  high 
priority  for  initiating  a  proceeding  to 
require  premarket  approval.  Therefore, 
FDA  is  commencing  a  proceeding  under 
section  515(b)  of  the  act  to  require  that 
the  implanted  diaphragmatic/phrenic 
nerve  stimulator  have  an  approved  PMA 
or  PDP  that  has  been  declared 
completed. 

Dates  New  Requirements  Apply 

In  accordance  with  section  51 5(b)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  the 
implanted  diaphragmatic/phrenic  nerve 
stimulator  within  90  days  after 
promulgation  of  any  final  regulation 
based  on  this  proposal.  An  applicant 
will  be  permitted  to  continue  marketing 
the  implanted  diaphragmatic/phrenic 
nerve  stimulator  during  FDA's  review  of 
the  PMA  or  notice  of  completion  of  the 
PDP.  FDA  intends  to  review  any  PMA 
for  the  device  within  180  days,  and  any 
notice  of  completion  of  a  PDP  for  the 
device  within  90  days,  of  the  date  of 
filing.  FDA  cautions  that  under  section 
515(d)(l)(B)(i)  of  the  act,  FDA  may  not 
enter  into  an  agreement  to  extend  the 
review  period  for  a  PMA  unless  the 
agency  finds  that  "*  *  *  the  continued 
availability  of  the  device  is  necessary 
for  the  public  health." 

FDA  intends  that,  under  §  812.2(d).  the 
preamble  to  any  final  regulation  based 
on  this  proposal  will  stipulate  that  as  of 
the  date  on  which  a  PMA  or  a  notice  of 
completion  of  a  PDP  is  required  to  be 
filed,  the  exemptions  in  S  812.2(c)(1)  and 
(2)  from  the  requirements  of  the  IDE 
regulations  for  preamendments  class  III 
devices  will  cease  to  apply  to  any 
implanted  diaphragmatic/phrenic  nerve 
stimulator  (1)  which  is  not  legally  on  the 
market  on  or  before  that  date  or  (2) 
which  is  legally  on  the  market  on  or 
before  that  date  but  for  which  a  PMA  or 
notice  of  completion  of  a  PDP  is  not  filed 
by  that  date,  or  for  which  PMA  approval 
has  been  denied  or  withdrawn. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  for  this  device  is  not  filed  with 
FDA  within  90  days  after  the  date  of 
promulgation  of  any  final  regulation 
requiring  premarket  approval  for  the 
implanted  diaphragmatic/phrenic  nerve 
stimulator,  commercial  distribution  of 
the  device  will  be  required  to  cease.  The 
device  may  be  distributed  for 
investigational  use  only  if  the 
requirements  of  the  IDE  regulations 
regarding  significant  risk  devices  are 


met.  The  requirements  for  significant 
risk  devices  include  submitting  an  IDE 
application  to  FDA  for  its  review  and 
approval.  An  approved  IDE  is  required 
to  be  in  effect  before  an  investigation  of 
the  device  may  be  initiated  or 
continued.  FDA  therefore,  cautions  that 
IDE  applications  should  be  submitted  to 
FDA  at  least  30  days  before  the  end  of 
the  90-day  period  to  avoid  interrupting 
investigations. 

Description  of  Device 

The  implanted  diaphragmatic/phrenic 
nerve  stimulator  is  a  device  that  applies 
an  electrical  current  to  a  patient's 
phrenic  nerve(s)  to  cause  the  diaphragm 
to  contract  rhythmically  and  produce 
breathing  in  patients  who  have 
hypoventilation  (a  state  in  which  an 
abnormally  low  amoiuit  of  air  enters  the 
lungs)  caused  by  brain  stem  disease. 
high  cervical  spinal  cord  injury,  or 
chronic  lung  disease.  The  device 
consists  of  an  implanted  radiofrequency 
(RF)  receiver,  electrodes  that  are  placed 
around  the  patient's  phrenic  nerve,  a 
pocket-sized  external  RF  transmitter, 
and  an  external  coil  (antenna).  The  RF 
pulses  are  transmitted  via  the  antenna 
through  the  patient's  skin  to  the 
subcutaneously  placed  RF  receiver.  The 
receiver  converts  the  RF  energy  to 
electrical  pulses,  which  are  delivered 
via  lead  wrires  to  the  electrodes  on  the 
phrenic  nerve. 

The  device's  electrodes  are  applied  to 
the  phrenic  nerve  by  surgically  exposing 
the  nerve.  The  receiver  is  implanted 
under  the  skin  through  an  incision.  A 
tuimel  is  made  beneath  the  patient's 
skin  to  acconunodate  the  wires  that 
extend  from  the  receiver  to  the 
electrode.  When  stimulation  of  both 
phrenic  nerves  is  required,  two  devices 
are  implanted. 

Proposed  Hndings  With  Respect  To 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
act.  FDA  is  publishing  its  proposed 
findings  regarding  the  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
implanted  diaphragmatic/phrenic  nerve 
stimulator  to  have  an  approved  PMA  or 
declared  completed  PDP  and  is 
identifying  the  benefits  to  the  public 
ft-om  use  of  the  device. 

,  Degree  of  Risk 

Surgical  procedures.  Implantation  of 
the  electrodes  requires  that  the  patient's 
phrenic  nerve  be  exposed  either  in  the 
cervical  area  under  local  anesthetic  or 
by  entering  the  chest  through  the  third 
intercostal  space  under  general 
anesthetic.  Two  additional  incisions  are 
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required  to  implant  the  receiver  and  the 
electrode  wires.  As  with  any  surgical 
procedure,  complications  may  occur 
because  of  the  surgery.  Glenn  et  al.  (Ref. 
11)  reported  infections  in  5  of  37  (14 
percent)  quadriplegics  implanted  with 
the  device.  Infection  at  the  site  of  any  of 
the  implanted  components  usually 
requires  removal  of  all  of  the 
components  (Ref.  5).  Also,  infections  can 
damage  the  phrenic  nerve  (Refs.  2  and 
3).  In  general,  the  reported  rate  of 
infection  due  to  the  surgery  is  not 
unusual  for  surgical  procedures 
involving  device  implantation. 

Injury  to  the  phrenic  nerve.  Injury  to 
the  phrenic  nerve  can  cause  paralysis  of 
the  diaphragm  (Refs.  3, 11,  and  14).  Once 
the  phrenic  nerve  has  been  damaged, 
electrical  stimulation  can  no  longer  be 
used.  As  a  result,  the  patient  may 
become  totally  dependent  upon 
mechanical  ventilation,  a  major  cause  of 
morbidity  and  mortality  (Ref.  10). 
Phrenic  nerve  injury  may  be  caused  by 
attaching  and  securing  the  electrode  to 
the  nerve,  by  mechanical  irritation  of  the 
nerve  by  the  continuing  presence  of  the 
electrode,  by  the  electrical  current  used 
for  stimulation,  by  infection,  or  by  the 
formation  of  scar  tissue  around  the 
nerve.  Glenn  et  al.  (Ref.  11)  reported 
injury  to  the  phrenic  nerve  from 
manipulation  at  the  time  of  placement  of 
the  device's  electrode  in  11  of  37  (30 
percent)  patients.  Kim  et  al.  (Ref.  14) 
reported  severe  degeneration  in  five  of 
seven  (71  percent)  human  phrenic 
nerves  obtained  at  autopsy  and 
concluded  that  the  injury  was  due  to 
placement  of  the  implanted 
diaphragmatic/phrenic  nerve 
stimulator's  electrodes  on  the  nerve. 
Numerous  animal  and  clinical  reports 
have  shown  that  mechanical  damage  to 
the  nerve  can  result  from  the  continued 
presence  of  the  device's  electrode  (Refs. 
3  through  5.  7.  8, 11. 13  through  18.  and 
22).  Glenn  et  al.  (Ref.  3)  reported  that  11 
of  75  (16  percent)  phrenic  nerves  of  their 
patients  sustained  injury  from  the 
physical  presence  of  the  device's 
electrode.  One  author  (Ref.  2)  reported 
that  when  infection  associated  with  the 
implanted  diaphragmatic/phrenic  nerve 
stimulator  involves  the  phrenic  nerve, 
prolonged  nerve  conduction  times 
persist  for  many  months  following 
removal  of  the  electrode.  Scar  tissue 
from  the  surgery  required  to  implant  the 
device's  electrode  also  may  damage  the 
nerve  (Ref.  3). 

The  electrical  current  used  for 
stimulation  may  injure  the  phrenic  nerve 
(Refs.  3. 19,  and  20).  and  Lieu.  Loew.  and 
Hunt  (Ref.  16)  reported  such  injury  in 
one  patient.  Other  studies  (Refs.  11  and 
13  through  15)  indicate  that  stimulation 


with  a  relatively  low  charge  density,  i.e.. 
using  the  latest  current  necessary  to 
effect  maximum  tidal  volume,  does  not 
cause  injury  to  the  phrenic  nerve.  Oda  et 
al.  (Ref.  19).  in  a  study  designed  to 
evaluate  the  effects  of  various  electrical 
parameters  for  diaphragm  pacing  in 
dogs,  reported  that,  although  injury  to 
the  phrenic  nerve  from  monophasic 
stimulation  can  occur,  a  charge  density 
of  3.7  microcoulombs  per  square 
centimeter  (an  adequate  charge  to 
stimulate  the  phrenic  nerve)  does  not 
result  in  injury.  Glenn  et  al.  (Ref.  11).  in 
a  series  of  37  patients  paced  for  up  to  5 
years,  concludes  that,  based  on  the 
observation  that  the  average  current 
required  to  cause  minimal  contraction  of 
the  diaphragm  (threshold]  has  declined 
after  the  initial  6  months  of  treatment, 
the  electrical  stimulus  does  not  injure 
the  phrenic  nerve  (Ref.  11). 

Injury  to  the  diaphragm.  Repeated 
stimulation  may  cause  fatigue  of  the 
diaphragm  muscle  and  result  in 
permanent  damage  to  the  muscle.  As 
with  the  phrenic  nerve,  when  the 
diaphragm  has  been  damaged,  electrical 
stimulation  can  no  longer  be  used,  and 
the  patient  may  become  totally 
dependent  upon  mechanical  ventilation 
(Ref.  10).  Until  recently,  fatigue  of 
diaphragm  muscle  has  prevented 
continuous  stimulation  of  one  or  both 
hemidiaphragms  for  more  than  12 
consecutive  hours.  In  a  clinical  series  of 
18  patients.  Glenn.  Hogan,  and  Phelps 
(Ref.  5)  reported  three  deaths  (17 
percent)  related  to  diaphragm  fatigue. 
Lieu,  Loew,  and  Hunt  (Ref.  16)  reported 
widespread  diaphragm  degeneration  in 
an  infant  who  died  after  being 
stimulated  continuously  for  19  days. 

The  relationship  of  diaphragm  muscle 
degeneration  to  fatigue  of  the  muscle  by 
electrical  stimulation  has  been 
demonstrated  in  dogs  by  Hershberg  et 
al.  (Ref.  13)  and  more  recently  by 
Ciesielski.  Fukuda.  and  Glenn  (Ref.  1). 
Hershberg  et  al.  studied  animals 
stimulated  with  trains  of  60  hertz  (Hz) 
pulses  repeated  18  to  42  times  per 
minute  and  found  moderate  to  severe 
muscle  fiber  atrophy  and  necrosis  of  the 
diaphragm.  Ciesielski  and  colleagues' 
study  revealed  severe  structural  and 
biochemical  changes  resembling  those 
seen  in  myotonic  dystrophy  or  chronic 
neurogenic  atrophy  in  the  diaphragm 
muscles  of  animals  who  underwent 
stimulation  with  27  to  33  Hz  pulses 
repeated  20  times  per  minute  for  48  to  52 
weeks.  This  damage  is  irreversible 
(Refs.  16  and  19). 

Several  investigators  have  attempted 
to  evaluate  pacing  schedules  and 
parameters  in  dogs  to  minimize 
diaphragm  fatigue.  In  a  series  of  35  dogs. 


Sato  et  al.  (Ref.  23)  studied  the 
comparative  effects  of  unidirectional, 
alternating  bidirectional,  cathodal  or 
anodal  current  in  combination  with 
various  durations  and  respiratory  rates 
and  concluded  that  alternating 
bidirectional  current  with  maximum 
pulse  intervals  prolonged  effective 
diaphragm  contraction.  Oda  et  al.  (Ref. 
19)  implanted  23  dogs  with  stimulators 
and  evaluated  various  pacing 
parameters  to  determine  which  level  of 
current,  stimulation  waveform,  electrode 
design,  pulse  frequency,  and  pulse  train 
repetition  rate  caused  least  fatigue  of 
the  diaphragm  muscle.  Results  revealed 
that  stimulation  at  a  current  level 
sufficient  to  produce  maximum  tidal 
volume  resulted  in  greater  fatigue  than 
stimulation  at  a  lesser  current  level. 
Marked  differences  were  noted  with  the 
use  of  different  stimulation  frequencies 
and  repetition  rates:  high-frequency, 
narrow  pulse  intervals  (33  Hz;  30 
millisecond)  caused  rapid  and  marked 
fatigue;  low-frequency,  wide  pulse 
intervals  (11  Hz;  90  millisecond) 
increased  tidal  volume  over  time  and 
did  not  produce  any  muscle  fatigue;  a 
repetition  rate  of  10  per  minute 
produced  less  fatigue  than  a  rate  of  20 
per  minute. 

Based  on  animal  studies  (Refs.  1, 13, 
16. 19.  and  23),  investigators  over  the 
past  15  years  have  reduced  the 
stimulation  parameters  in  an  attempt  to 
avoid  inducing  fatigue  of  diaphragm 
muscle.  In  1970,  Glenn  et  al.  (Ref.  6) 
reported  using  200  microsecond  pulses 
at  60  Hz.  The  repetition  rate  used  was  15 
per  minute.  Between  1971  and  1981, 17 
quadriplegic  patients  were  treated  at  25 
to  30  Hz  at  a  respiratory  rate  of  12  to  17 
per  minute  (Ref.  10).  In  a  recent  article, 
Glenn  et  al.  (Ref.  10)  reported  using  150 
microsecond  pulses  at  7  to  8  Hz  with  a 
repetition  rate  of  5  to  9  per  minute  for 
continuous  simultaneous  stimulation  of 
both  hemidiaphragms  in  five 
quadriplegic  patients;  fatigue  was  not 
observed  in  these  patients.  However,  a 
relatively  small  amount  of  air  is  needed 
to  meet  basal  tidal-volume  requirements 
in  quadriplegia  because  patients  with  a 
generalized  paralysis  are  constantly  at 
rest.  It  is  not  known,  therefore,  whether 
such  low-frequency  stimulation  and  long 
pulse  intervals  will  provide  adequate 
ventilation  in  other  types  of  patients. 

Upper  airway  obstruction.  Use  of  the 
device  may  induce  upper  airway 
obstruction  or  worsen  the  obstruction  if 
it  is  already  present.  Glenn  (Ref.  2) 
reported  on  a  group  of  24  patients  with 
central  alveolar  hypoventilation  who 
had  been  implanted  with  the  device,  18 
of  whom  demonstrated  upper  airway 
obstruction  during  sleep.  Pacing 
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accentuated  the  obstruction  in  16  of 
these  patients;  in  the  other  2.  pacing 
induced  obstruction.  It  appears  likely 
that  this  effect  is  caused  by 
augmentation  of  the  inspiratory  action 
of  the  diaphragm,  which  collapses  parts 
of  the  upper  airway.  Airway  obstruction 
may  also  occur  because  the  inspiratory 
action  of  the  diaphragm  is  not 
coordinated  in  time  with  that  of  the 
upper  airway  muscles  (Ref.  18). 

Interference  with  demand  type 
cardiac  pacemakers.  Use  of  the  device 
has  been  shown  to  interfere  with  the 
function  of  some  demand  type  cardiac 
pacemakers.  Wicks,  Davison,  and  Belie 
(Ref.  25)  reported  stimulator  interference 
with  the  function  of  demand 
pacemakers  in  14  of  27  patients  (52 
percent).  The  phrenic  nerve  stimulator 
pulses  resulted  in  either  temporary 
inhibition  or  conversion  to  the 
asynchronous  mode  in  the  cardiac 
pacemakers.  In  5  of  these  27  patients  (19 
percent),  interference  was  still  observed 
when  the  transmitter  was  placed  more 
than  5  centimeters  from  the  pacemaker. 

Respiratory  arrest.  In  patients 
requiring  total  ventilatory  support  (e.g., 
quadriplegics],  malfunction  or  failure  of 
the  device  could  result  in  death  within 
minutes.  Failures  are  most  commonly 
due  to  receiver  malfunction,  breakage  of 
antenna  wires,  battery  depletion, 
transmitter  malfunction,  or  electrode 
wire  breakage  (Ref.  5).  In  1977,  Glenn  et 
al.  (Ref.  8)  reported  failures  of  33  of  86 
implanted  receivers  (38  percent) 
occurring  at  an  average  of  16.8  months 
after  implantation.  More  recent 
estimates  of  failure  rates  have  not  been 
published.  Mechanical  breakage  of  the 
battery  and  antenna  connectors  also 
have  been  reported  as  troublesome 
problems  (Refs.  7  and  8).  Electrode 
fracture  has  been  reported  in  one 
patient  (Ref.  6).  Electrical  components 
subjected  to  the  severe  environmental 
stress  imposed  by  biological  fluids  are 
particularly  at  risk  for  malfunction,  and 
Fnost  reported  failures  of  the  device 
have  involved  the  receiver  (Ref.  11). 

Tissue  toxicity.  The  stimulator  is 
made  of  materials  that  are  generally 
recognized  to  be  biocompatible. 
However,  the  surface  of  the  implanted 
device,  lead  wires,  or  electrodes  may 
contain  material  that  is  not 
biocompatible,  or  some  of  the  materials 
may  have  unknown  constituents  that 
cause  subtle  changes  not  recognized  in 
the  reported  studies.  Contaminants  may 
be  introduced  during  manufacture  or 
sterilization  of  the  device.  Injury  to  the 
phrenic  nerve  by  ethylene  oxide 
residues  from  gas  sterilization  of  the 
electrode  has  been  hypothesized  in  one 
case  (Refs.  2,  6,  and  9). 


Benefits  of  the  Device 

The  device  has  been  reported  to  be 
beneficial  in  providing  ventilator^' 
assistance  in  some  patients  with  chronic 
ventilatory  insufficency.  central  in 
origin,  who  are  dependent  upon 
mechanical  ventilation  and  in  whom 
function  of  the  phrenic  nerves,  lungs, 
and  diaphragm  is  adequate  to  sustain 
ventilation  by  electrical  stimulation 
(Refs.  3.  7.  and  15).  Patients  treated  with 
this  device  have  included  quadriplegics, 
patients  with  central  alveolar 
hypoventilation  from  various  causes 
(e.g.,  encephalitis,  brain  stem  infarct  or 
tumor,  Pickwickian  siTidrome),  and  one 
patient  with  chronic  obstructive  lung 
disease  (Refs.  2  and  4). 

Quadriplegia.  Damage  to  the  upper 
cervical  spinal  cord  above  the  third  to 
fifth  cervical  vertebrae  (Cj-Cs)  results  in 
paralysis  of  the  body  below  the  neck, 
including  the  diaphragm  and  intercostal 
muscles.  Control  of  the  muscles  of  the 
upper  airway,  however,  is  not  affected. 
This  type  of  injury  is  usually  secondary 
to  motor  vehicle  or  sports  accidents  or 
to  penetrating  injuries  such  as  gunshot 
wounds  (Ref.  18).  Because  the 
respiratory  muscles  are  completely 
paralyzed  in  these  patients, 
quadriplegics  require  ventilatory 
support  at  all  times.  Various 
cumbersome  devices  are  traditionally 
used  to  support  quadriplegics,  e.g..  iron 
lungs  or  tank  respirators. 

The  implanted  diaphragmatic/phrenic 
nerve  stimulator  has  been  used  in  those 
quadriplegics  where  injury  to  the 
cervical  spinal  cord  occurred  above  C»- 
Cs.  i.e.,  did  not  involve  the  phrenic 
nerves.  Quadriplegics  are  not  generally 
considered  to  be  candidates  for 
implantation  of  the  device  until  they 
have  fully  recovered  from  their  acute 
injuries  and  it  has  been  determined  that 
they  will  require  long-term  ventilatory 
support.  Disuse  of  respiratory  muscles  in 
the  early  months  following  injury  leads 
to  weakened  or  atrophied  diaphragm 
muscles  (Refs.  5  and  18).  It  is  therefore 
necessary  to  condition  the  diaphragm 
muscles  by  gradually  increasing  the  time 
that  the  stimulator  is  used  (Refs.  3  and 
5).  This  conditioning  may  take  6  to  8 
months  or  more  before  a  quadriplegic 
can  withstand  full-time  stimulation  (Ref. 
3),  and  some  patients  never  attain  full- 
time  stimulation  schedules  because  of 
diaphragm  muscle  fatigue.  Glenn  (Ref.  3) 
has  estimated  that  the  device  will 
provide  total  ventilatory  need  in  only  40 
percent  of  respiratory  paralysis  patients. 
Glenn  et  al.  (Ref.  11)  reported  a  series  of 
37  quadriplegic  patients,  in  which  13 
patients  (35  percent)  were  placed  on 
full-time  stimulation  schedules.  Ten  of 
the  37  patients  achieved  at  least  half- 


time  pacing  schedules.  The  remaining  14 
patients  could  not  be  satisfactorily 
stimulated. 

Because  the  electrical  stimulation  is 
not  sjmchronized  with  the  spontaneous 
opening  of  the  upper  airway,  an  open 
tracheostomy  is  required  during  sleep  to 
prevent  upper  airway  obstruction.  The 
tracheostomy  may  be  closed  during  the 
day. 

The  primary  benefit  of  electrical 
stimulation  of  the  phrenic  nerve  to  the 
quadriplegic  patient  is  freedom  from 
mechanical  ventilation,  which  allows 
the  patient  to  leave  the  hospital  and 
begin  a  meaningful  rehabilitation 
program.  The  social  and  psychological 
benefits  of  freedom  from  cumbersome 
mechanical  equipment  are  considered  to 
be  important  advantages  whether  these 
devices  are  used  only  on  a  part-time 
basis  or  throughout  a  24-hour  period 
(Refs.  7, 12. 17,  and  24).  Glenn  et  al. 
(Refs.  9  and  11)  reported  quadriplegic 
patients  who.  with  the  use  of  the  device, 
have  been  able  to  resume  such  norma! 
activities  as  operating  a  home  business 
or  returning  to  school. 

Central  hypoventilation.  Central 
hypoventilation  syndromes  are 
characterized  by  a  reduced  sensitixity  of 
the  respiratory  center  of  the  brain  that 
controls  breathing.  Central 
hypoventilation  may  be  congenital  (in 
neonates),  idiopathic  (in  adults),  or  due 
to  anatomic  damage  to  the  respiratory 
center  as  a  result  of  surgery,  infection, 
cardiovascular  accidents,  tumors,  or 
secondary  to  prolonged  hypoxia  (Ref. 
18). 

Some  central  hypoventilation  patients 
are  adequately  ventilated  during  waking 
hours,  but  experience  signiFicant 
hj-poventilation  or  periods  where 
breathing  ceases  during  sleep  (sleep 
apnea).  Sleep  apnea  can  result  in 
respiratory  arrest  and  death.  Other 
patients  may  be  chronically 
hypoventilated  at  all  times.  These 
patients  may  maintain  a  somnolent  or 
cyanotic  state  and  experience  recurrent 
episodes  of  heart  failure.  Traditional 
forms  of  treatment  include  rocking  beds 
and  mechanical  ventilators. 

Glenn  (Ref.  2)  reported  successful 
treatment  of  35  of  36  (97  percent) 
patients  with  central  hypoventilation 
from  a  variety  of  causes  with  the 
implanted  diaphragmatic/phrenic  nerve 
stimulator.  Thirty-three  of  these  patients 
required  stimulation  only  during  sleep. 
Although  two  authors  (Refs.  19  and  20) 
state  that  full-time  ventilatory  support 
carmot  be  provided  by  the  device  in 
young  children  with  congenital  central 
hypoventilation  because  of  the 
immaturity  of  the  lungs,  chest  wall,  and 
diaphram,  Radecki  and  Tomatis  (Ref.  21) 
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reported  the  continuous  bilateral 
stimulation  of  a  single  infant  for  142 
days.  Infants,  however,  require  bilateral 
stimulation  and  cannot,  at  present,  be 
stimulated  continuously  for  24  hours, 
even  when  their  condition  requires  total 
ventilatory  support  (Ref.  21).  It  is  not 
known  how  the  implanted  device  will 
adapt  to  the  growing  structures  of 
children  and  whether  nerve  function  will 
be  comprised  later  in  the  children's  life 
(Ref.  18). 

The  device  prevents  respiratory  arrest 
during  sleep  in  patients  who  have  sleep- 
induced  apnea.  Glenn  (Ref.  2)  reported 
increased  alertness  during  waking 
hours,  lessening  of  cyanosis,  reduction 
in  pulmonary  hypertension,  and 
elimination  of  right  heart  failure  (Refs.  2 
through  4)  in  central  hypoventilation 
patients.  As  with  quadriplegic  patients, 
the  social  and  psychological  beneHts  to 
central  hypoventilation  patients  of  not 
being  dependent  upon  cumbersome 
mechanical  equipment  are  considered  to 
be  important  advantages  (Refs.  7, 12, 17, 
and  24). 

Chronic  obstructive  lung  disease. 
Obstructive  lung  disease  is 
characterized  by  decreased  ability  to 
exhale  all  air  from  the  lungs.  Causes 
include  chronic  bronchitis,  asthma, 
emphysema,  and  cystic  fibrosis. 
Although  oxygen  therapy  has  been 
shown  to  improve  cardiac  and  cerebral 
function  and  partially  reduce  pulmonary 
arterial  hypertension  in  patients  with 
chronic  bronchitis  and  emphysema  (Ref. 
4),  these  patients  frequently  experience 
ventilatory  depression  during  oxygen 
administration  (Refs.  2  through  4). 
Glenn.  Gee,  and  Schacter  (Ref.  4) 
reported  that  use  of  the  device  in 
properly  selected  obstructive  lung 
disease  patients  not  only  ameliorates 
carbon  dioxide  retention  and  augments 
ventilation,  but,  more  importantly, 
prevents  ventilatory  depression  during 
oxygen  administration.  This  allows  safe 
oxygenation  which  may  prevent  fatal 
apneic  episodes  when  pulmonary 
function  worsens  later  in  the  course  of 
the  disease. 

Discussion  of  Risks  and  Benefits 

FDA  classified  the  device  into  class  III 
because  insufficient  information  existed 
to  determine  that  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device  or 
to  establish  a  performance  standard  to 
provide  such  assurance.  FDA  has 
weighed  the  probable  benefits  to  health 
from  use  of  the  device  and  beheves  that 
the  studies  discussed  above  present 
evidence  of  significant  risks  associated 
with  the  use  of  the  device  and  raise 
questions  about  whether  probable 


benefits  from  use  of  the  device  outweigh 
risks  of  injury  from  such  use. 

FDA  believes  that  use  of  this  device 
carries  a  significant  risk  of  permanent 
damage  to  the  phrenic  nerve,  which 
could  severely  affect  the  health  of  the 
patient  or  even  result  in  death.  This  risk 
appears  to  be  inherent  in  the 
implantation  procedure  and  also  has 
been  reported  to  occur  in  a  large 
percentage  of  patients  as  a  result  of  the 
physical  presence  of  the  device. 
Although  damage  to  the  phrenic  nerve 
caused  by  the  electrical  current  has 
been  reported,  FDA  believes  that  there 
is  evidence  that  electrical  damage  to  the 
phrenic  nerve  may  be  avoided  by 
carefully  limiting  the  charge  density  of 
the  stimulus. 

FDA  also  believes  that  use  of  the 
device  carries  a  significant  risk  of 
permanent  damage  to  the  muscle  of  the 
diaphragm  from  fatigue,  which  could 
severely  affect  the  health  of  the  patient 
or  even  result  in  death.  Recent  evidence 
suggests  that  damage  to  the  diaphragm 
caused  by  fatigue  of  the  muscle  may  be 
minimized  by  use  of  very  low-frequency 
pulses,  maximum  pulse  widths,  and 
minimum  repetition  rates  required  to 
adequately  ventilate  the  patient  (Ref. 
10).  This  finding,  however,  has  not  been 
confirmed. 

Pubhshed  reports  indicate  that  the 
device  is  not  suitable  for  use  in  all 
patients  with  respiratory  insufficiency. 
The  device  has  been  reported  to 
exacerbate  or  induce  some  conditions 
(e.g.,  upper  airway  obstruction)  (Ref.  2). 
The  device  can  interfere  with  other 
implanted  devices  such  as  demand  type 
cardiac  pacemakers.  Some  physicians 
(Ref.  4)  consider  chronic  obstructive 
lung  disease  patients  to  be  candidates 
for  the  stimulator  only  if  they  have  a 
significant  hemodynamically 
compromising  hypoxia,  if  the  failure  or 
the  presence  of  a  high  risk  from  well- 
controlled  oxygen  therapy  is  evident,  if 
they  have  an  adequate  expiratory  flow, 
and  if  adequate  function  of  the 
diaphragm  can  be  clearly  demonstrated. 
Most  investigators  report  that  young 
children,  who  all  require  continuous 
bilateral  stimulation,  cannot  be 
adequately  ventilated  by  use  of  this 
device  (Refs.  16, 18,  and  19).  FDA 
therefore  believes  that  appropriate 
patient  selection  is  extremely  important. 
FDA  believes,  however,  that  there  may 
be  conditions  for  which  the  probable 
benefits  of  the  device  outweigh  the  risk 
of  using  the  device. 

Accordingly,  FDA  believes  that  the 
question  of  proper  stimulation 
parameters  for  this  device  has  not  been 
resolved.  FDA  also  believes  that 
appropriate  patient  selection  criteria 


that  do  not  expose  patients  to 
unreasonable  risks  of  serious  injury  or 
death  remain  to  be  established. 

For  all  these  reasons,  FDA  believes 
.  that  the  implanted  diaphragmatic/ 
phrenic  nerve  stimulator  should  undergo 
premarket  approval  to  reduce  or 
eliminate  the  risks  associated  with  the 
device  and  to  determine  whether  the 
risks  or  using  the  device  are  balanced 
by  the  benefits  to  the  patient. 

Opportunity  to  Request  a  Change  in 
Classification 

Before  requiring  the  filing  of  a  PMA  or 
a  notice  of  completion  of  a  PDP  for  a 
device,  FDA  is  required  by  section 
515(b)(2)(A)(iv)  of  the  act  and  §  860.132 
of  FDA's  regulations  governing 
classification  of  devices  (21  CFR 
860.132)  to  provide  an  opportunity  for 
interested  persons  to  request  a  change 
in  the  classification  of  the  device  based 
on  new  information  relevant  to  its 
classification.  The  legal  standard 
governing  reclassification  under  section 
513(e)  of  the  act  and  §  860.123  is 
discussed  in  detail  in  FDA's  proposals 
to  reclassify  daily  wear  spherical 
contact  lenses  consisting  of  rigid  gas 
permeable  plastic  materials  and  daily 
wear  optically  spherical  (soft)  contact 
lenses  from  class  III  into  class  I  (47  FR 
53402,  53411;  November  26. 1982). 

A  request  for  a  change  in  the 
classification  of  the  implanted 
diaphragmatic/phrenic  nerve  stimulator 
is  to  be  in  the  form  of  a  reclassification 
petition  containing  the  information 
required  by  §  860.123.  including  new 
information  relevant  to  the  classification 
of  the  device,  and  shall,  under  section 
515(b)(2)(B)  of  the  act,  be  submitted  by 
September  3, 1985. 

The  agency  advises  that  to  assure 
timely  filing  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  §  860.123(b)(1).  If  a  timely  request  for 
a  change  in  classification  of  the 
implanted  cerebellar  stimulator  is 
submitted,  the  agency  will  by  October 
15, 1985,  after  consultation  with  the 
appropriate  FDA  advisory  committee, 
and  by  an  order  published  in  the  Federal 
Register,  either  deny  the  request  or 
given  notice  of  its  intent  to  initiate  a 
change  in  the  classification -of  the  device 
in  accordance  with  section  513(e)  of  the 
act  and  §  880.130  of  the  regulations. 
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Environmental  Impact 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(12)  (proposed 
December  11. 1979;  44  FR  71742)  that  this 
proposed  action  is  of  a  type  that  does 
not  individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
envi^onmenta^  impact  statement  is 
required. 

Economic  Impact 

FDA  has  examined  the  economic 
consequences  of  this  proposed 
regulation  in  accordance  with  the 
criteria  in  section  1(b)  of  Executive 
Order  12291  and  found  that  the  proposal 
would  not  be  a  major  rule  as  specified  in 
the  Order.  The  agency  believes  that  only 
one  small  firm  will  be  affected  by  this 
proposed  regulation.  Therefore,  the 
agency  certifies  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)  that  the 
proposed  regulation  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
assessment  of  the  economic  impact  of 
any  final  regulation  based  on  this 
proposal  has  been  placed  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  882 

Medical  devices,  Neurological 
devices. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  682  be  amended  as  follows: 

PART  882— NEUROLOGICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  882  is  revised  to  read  as  follows: 

Authority:  Sees.  513.  701(a).  52  Stat.  1055. 
90  Stat.  540-546  (21  U.S.C.  360c  371(8)):  21 
CFR  5.10:  Sections  882.5820(c).  882.5B30(c). 
and  882.5e40(c)  also  issued  under  sees.  501. 
515.  520(g).  52  Stat.  1049-1050  as  amended.  90 
Stat  552-559,  569-571  (21  U.S.C.  351.  SeOe. 
360j(g)). 

2.  In  §  882.5830  by  adding  new 
paragraph  (c),  to  read  as  follows: 

§  M2.5830    Implanted  dtaphragmatic/ 
phrenic  nerve  stimulator. 

*  *  *  *  * 

(c)  Date  premarket  approval 
application  (PMAJ  or  notice  of 
completion  of  a  product  development 
protocol  (PDPJ  is  required.  A  PMA  or 
notice  of  completion  of  a  PDP  is  required 
to  be  filed  with  FDA  on  or  before  (date 
to  be  90  days  after  date  of  promulgation 
of  final  regulation)  for  any  implanted 
diaphragmatic/phrenic  nerve  stimulator 
that  was  in  commercial  distribution 
before  May  28, 1976,  or  that  has  on  or 
before  (date  to  be  90  days  after  date  of 
promulgation  of  final  regulation)  been 
found  to  be  substantially  equivalent  to 
an  implanted  diaphragmatic/phrenic 
nerve  stimulator  that  was  in  commercial 
distribution  before  May  28. 1976.  Any 
other  implanted  diaphragmatic/phrenic 
nerve  stimulator  shall  have  an  approved 
PMA  or  declared  completed  PDP  in 
effect  before  being  placed  in  conunercial 
distribution. 

Interested  persons  may.  on  or  before 
October  15. 1985.  submit  written 
comments  regarding  this  proposal  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Interested  persons  may,  on  or  before 
September  3. 1985,  submit  to  the  Dockets 
Management  Branch  written  requests  to 
change  the  classification  of  the 
implanted  diaphragmatic/phrenic  nerve 
stimulator.  Two  copies  of  any  requests 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  or  requests  are  to  l>e 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  and 
requests  may  be  seen  in  the  o^ice  above 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Dated:  July  12, 1985. 

foaeph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 
I  Docket  No.  S07ie-51t«] 

Variety  Naming  Requirements  for  Plant 
Patent  Applications 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Patent  and  Trademark 
Office  proposes  to  amend  certain  of  the 
rules  of  practice  for  plant  patent 
applications.  Under  the  proposed  rules 
of  practice,  an  applicant  for  a  plant 
patent  will,  in  addition  to  the  present 
requirements  for  obtaining  a  plant 
patent  also  be  required  to  designate  and 
record  a  variety  name  for  the  plant 
These  proposed  rules  fulfill  an 
obligation  imposed  by  the  Convention  of 
the  IntematicKial  Union  for  the 
Protection  of  New  Plant  Varieties,  to 
which  the  United  States  adheres. 
DATE:  Comments  on  the  proposed  rules 
must  be  submitted  by  October  31, 1985, 
to  assure  their  consideration  in 
formulating  the  rules  put  into  effect. 
ADORCSSCS:  Address  comments  to  the 
Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington.  D.C 
20231.  All  comments  received  will  be 
made  publicly  available  in  the  Patent 
and  Trademark  Office,  Crystal  Plaza. 
Arlington,  Virginia,  Room  3-llC2a  No 
public  hearing  is  planned. 

FOR  FURTHER  INR»RMAT10N  CONTACT: 

Mr.  Stanley  D.  Schlosser,  Office  of 
Legislation  and  International  Affairs,  by 
telephone  at  (703)  557-3065  or  by  mail 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks.  Box  4. 
■  Washington,  D.C.  20231. 
SUPPLEMENTARY  INFORMATION:  The 
requirement  for  designating  a  variety  by 
name  and  recording  that  name  arises 
from  Article  13  of  the  UPOV 
(Intel  iiational  Union  for  the  Protection 
of  New  Plant  Varieties)  Convention. 
This  Convention  became  applicable  to 
the  United  States  on  November  8. 1981. 
In  the  terminology  of  Article  13.  this 
designation  and  recordation  is  referred 
to  as  the  registration  of  the  variety 
name.  Registration  is  required  for  each 
plant  variety  protected  in  a  member 


state  of  this  Union  (hereafter  referred  to 
as  a  member  state)  either  by  means  of  a 
plant  patent  or  an  award  of  breeders' 

rights. 

It  is  left  to  each  member  state  to 
determine  exactly  how  registration  will 
be  effected.  For  the  United  States,  the 
issuance  of  a  plant  patent  including  in 
the  patent  the  name  of  the  variety 
patented,  will  constitute  registration. 
The  patent  examining  process  will 
include  a  consideration  of  the  suitability 
for  registration  of  the  proposed  variety 
name. 

A  variety  name  will  be  registered  if  it 
is  judged  by  the  Patent  and  Trademark 
Office  as  not  likely  to  mislead  or  cause 
confusion  regarding  the  characteristics, 
value  or  identity  of  the  variety,  or  the 
identity  of  the  breeder.  Also,  a  variety 
name  to  the  registered  must  not  impair 
or  conflict  with  any  trademark  or 
another  name  in  which  other  person  has 
a  proprietary  right  Ordinarily,  the 
patent  appUcant  wil  be  required  to 
register  the  same  variety  name  (or  a 
translation  thereof)  for  a  particular 
variety  in  each  member  sate  adhering  to 
the  UPOV  Convention.  These  are.  in 
broad  terms,  the  conditions  set  forth  in 
UPOV  Article  13  for  the  registration  of  a 
variety  name. 

A  variety  name  is  the  generic  name  by 
which  the  variety  is  populariy  or 
commonly  known.  The  commercial  use 
of  a  registered  variety  name,  however, 
will  not  be  regidated  by  the  Patent  and 
Trademaric  Office.  Rather,  use  of  a 
variety  name,  whether  registered  or 
unregistered  (in  cases  where  the  variety 
is  not  patented],  will  be  regulated  by 
any  applicable  state  and  federal  unfair 
competition  and  trademark  laws. 

Variety  names  are  referred  to  in  the 
UPOV  Convention  as  "variety 
denominations"  and  often  in  plant 
breeding  circles  as  "cultivar  names."  For 
the  purposes  of  these  rules  of  practice, 
the  three  terms  are  considered 
synonymous. 

Attention  is  called  to  the  Commis- 
sioner's Notice  (Federal  Register/ 
Vol.  48.  No.  22/October  20.  1981) 
stating  that  appropriate  rules  for  the 
naming  of  plant  varieties,  as  required  by 
the  UPOV  Convention,  will  be  issued. 
The  Federal  Register  Notice  also 
provides  information  about  interim 
procedures  to  be  followed  until  rules  of 
practice  are  adopted. 

The  proposed  amendments  to  the 
rules  of  practice  when  finally  adopted 
will  replace  the  interim  procedures 
announced  in  the  Federal  Register  on 
October  20. 1981,  in  regard  to  the 
patenting  in  the  United  States  of 
asexually  reproduced  plants.  These 
proposed  amendments  will  not  apply. 


however,  to  any  protection  sought  under 
the  Plant  Variety  Protection  Act  (7 
U.S.C.  2321  et  seq),  administered  by  the 
Department  of  Agriculture  and  applying 
only  to  sexually  reproduced  plant 
varieties. 

The  proposed  amendment  to  {  1.163 
prescribes  the  obligation  (as  set  forth  in 
the  UPOV  Convention)  for  registering 
the  name  of  each  patented  plant  variety. 
The  proposed  name  will  be  selected  by 
the  patent  applicant  for  inclusion  in  the 
title  of  the  application,  where  it  will  be 
easiest  for  a  reader  of  the  patent  to  find. 
It  will  be  judged  for  registrability  by  the 
examiner  to  whom  the  patent 
application  is  assigned  for  examination, 
who,  however,  may  receive  advice  or 
information  from  officials  of  the 
trademark  examining  operation.  As 
examples  of  suitable  naming  practice, 
note  the  titles  of  plant  patents  Nos.  5.413 
and  5,414,  "Plum  Tree  'Mr.  Paul"  and 
"Chrysanthemum  Plant  Named  Foxy." 
respectively. 

The  requirement  for  registration 
applies  only  to  plant  patent  applications 
actually  filed  in  the  United  States  on  or 
after  November  1, 1981.  the  date  on 
which  the  UPOV  Convention  took  effect 
for  the  United  States,  even  though  the 
application  may  be  entitled  to  an  earlier 
United  States  filing  date  under  the 
provisions  of  35  U.S.C.  120.  or  claim  the 
right  of  priority  in  accordance  with  35 
U.S.C.  119. 

The  procedure  for  judging 
registrability  of  a  variety  name  will 
utilize  the  Office's  compilation  of 
variety  names  in  use  in  the  United 
States  and  foreign  countries.  This 
compilation  has  been  and  will  continue 
to  be  obtained  from  horticultural, 
agricultural,  floral  and  other 
professional  societies,  other  national 
examination  offices,  the  UPOV 
Secretariat  standard  references,  and 
other  sources.  Designation  of  a  variety 
by  name  is  a  formal  requirement  for 
obtaining  a  patent,  and  will  be  generally 
administered  in  the  same  manner  as 
other  formal  requirements. 

Proposed  new  S  1.166(a]  sets  forth  the 
requirement  for  naming  a  variety  to  be 
patented.  The  criteria  to  be  applied  will 
be  those  set  forth  in  the  International 
Code  of  Nomenclature  for  Cultivated 
Plants— 1980.  Its  articles  1  to  32  provide 
substantive  rules  for  naming  varieties. 
The  other  articles,  concerned  with  non- 
statutory registration  authorities,  eariier 
publication,  amendment  of  the  Code  and 
other  matters  unrelated  to  the 
registration  criteria,  of  course,  will  not 
be  involved.  Copies  of  the  Code  are 
available  fi-om  any  of  the  following:  The 
International  Bureau  for  Plant 
Taxonomy  and  Nomenclature,  Tweede 
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Transitorium.  Uithof.  Utrecht 
Netherlands;  the  American  Horticultural 
Society,  Mt.  Vernon.  Virginia  22121;  the 
Crop  Science  Society  of  America.  677 
South  Sego  Rd..  Madison.  Wisconsin 
53711;  and  the  Royal  Horticultural 
Society.  Vincent  Sq..  London.  SW  IP, 
2PE,  Great  Britain. 

Registrability  will  also  take  into 
account  the  Office's  file  of  both 
registered  trademarks  and  those 
proposed  for  registration.  If  a  conflict 
exists  between  a  proposed  variety  name 
and  a  registered  trademark  or  one 
proposed  for  registration,  the  variety 
name  will  not  be  registered  and  a  new 
name  will  be  required. 

Proposed  §  1.168(b)  concerns  patent 
apphcations  failing  to  include  a 
proposed  variety  name.  The  examiner 
will  require  the  submission  of  a  variety 
name  and  set  a  period  for  compliance. 

Proposed  §  1.168  (c)  and  (d)  concern 
an  examiner's  refusal  to  register  a 
proposed  variety  name.  Paragraph  (c) 
requires  the  applicant,  upon  a  final 
determination  of  unregistrability.  to 
submit  another  variety  name.  Paragraph 
(d)  assures  the  applicant's  right  instead 
to  petition  the  Commissioner  in  cases 
where  the  proposed  name  is  not 
accepted.  'The  petition  will  be  subject  to 
a  fee  and  the  other  requirements  of 
these  rules  applicable  to  petitions. 

The  UPOV  Convention  requires  the 
breeder  to  identify  the  patented  variety 
by  the  same  variety  name  (or  a 
translation  thereof)  in  all  member  states. 
A  different  name  may  be  registered  in  a 
particular  member  state,  however,  in 
cases  where  the  name  registered  earlier 
in  another  member  state  is  unsuitable 
for  registration.  The  Convention's 
requirements  for  the  consistent  naming 
of  varieties  are  incorporated  in  proposed 
§  1.168(e).  The  applicant  may  during  the 
course  of  prosecuting  the  application  be 
required  to  inform  the  Office  of  any 
other  names  by  which  the  variety  is 
known,  either  in  the  United  States  or 
foreign  countries,  and  to  provide  a 
translation  into  English  of  any  such 
names. 

Specific  criteria  for  unsuitability 
cannot  always  be  defined  in  advance, 
but  must  develop  on  a  case-by-case 
basis.  Certain  criteria  for  unsuitability 
can  be  stated  at  the  outset,  however. 
Names  that  are  difficult  to  pronounce  by 
English  speakers,  names  having  adverse 
business  connotations,  and  names  in 
non-English  characters  are  examples  of 
unsuitability.  The  applicant  must  when 
submitting  a  name  for  registration 
different  h-om  that  used  in  another 
member  state  explain  in  writing  why  the 
name  used  in  that  other  state  is 
unsuitable. 


A  patent  owner  or  the  assignee  of  a 
patent  will,  at  times,  learn  that  the 
registered  variety  name  conflicts  with 
another  person's  trademark  or  other 
proprietary  right,  or  be  ordered  by  a 
court  to  commercialize  the  variety  under 
another  name.  At  other  times,  a 
registered  variety  name  may  turn  out  to 
conflict  with  an  earlier-registered 
variety  name  or  one  already  in  use. 
Also,  changes  in  language  or  custom 
may  render  an  earlier-registered  variety 
name  unsuitable  for  commercial  use.  In 
these  cases,  a  different  or  substitute 
name  may  be  submitted  for  registration. 
Proposed  §  1.168(f)  concerns  the 
issuance  of  a  certificate  of  correction 
under  35  U.S.C.  255  for  the  registration 
of  a  substitute  name  in  such  situations. 
The  patent  owner  in  applying  for  the 
registration  of  a  substitute  name  will  be 
required  to  explain  in  writing  why  it  is 
necessary  to  do  so. 

It  is,  of  course,  in  the  patent 
applicant's  interest  to  know  or  learn  as 
early  as  possible  if  the  proposed  variety 
name  conflicts  with  another's  trademark 
or  other  proprietary  right.  Accordingly, 
proposed  §  1.168(g)  authorizes  the 
Patent  and  Trademark  Office  to  publish 
in  the  Trademark  Official  Gazette  each 
proposed  variety  name.  The  Office  will 
also  regularly  publish  in  the  Trademark 
Official  Gazette  Usts  of  registered 
variety  names,  and  such  names  will  be 
identified  in  each  plant  patent  and  in  the 
Patent  Official  Gazette. 

The  publication  of  proposed  variety 
names  should  greatly  reduce  the 
possibility  of  later  conflicts.  Conflicts 
between  proposed  variety  names  and 
proprietary  rights  will  be  resolved  in  an 
ex  parte  manner.  No  inter  paries 
proceedings  will  be  held  to  resolve  a 
conflict. 

Any  substitute  name  registered  for  a 
variety  will  also  be  published  in  the 
Trademark  Official  Gazette,  and  a 
certificate  of  correction  containing  the 
substitute  name  will  be  issued.  If  the 
patent  has  been  assigned,  the 
opportunity  to  register  a  different 
variety  name  will  be  available  only  to 
the  assignee. 

In  the  event  a  plant  breeder  proceeds 
to  protect  a  plant  variety  under  the 
provisions  of  section  101  of  the  patent 
laws  (title  35.  U.S.C).  the  variety  naming 
requirements  of  these  proposed  rules 
shall  also  apply  to  that  patent 
application.  This  possibility  is 
acknowledged  in  the  proposed 
amendment  to  section  1.71.  Applications 
for  the  patenting  of  microorganisms 
under  section  101  will,  however,  not  be 
subjected  to  this  variety  naming 
requirement. 


Article  13  of  the  UPOV  Convention  of 
October  23. 1978,  referred  to  above, 
reads: 

Article  13 

Variety  Denominatioa 

(1)  The  variety  shall  be  designated  by  a 
denomination  destined  to  be  its  generic 
designation.  Each  member  State  of  the  Union 
shall  ensure  that  subject  to  paragraph  (4)  no 
rights  in  the  designation  registered  as  the 
denomination  of  the  variety  shall  hamper  the 
free  use  of  the  denomination  in  connection 
with  the  variety,  even  after  the  expiration  of 
the  protection. 

(2)  The  denomination  must  enable  the 
variety  to  be  identiHed.  It  may  not  consist 
solely  of  figures  except  where  this  is  an 
established  practice  for  designating  varieties. 
It  must  not  be  liable  to  mislead  or  to  cause 
confusion  concerning  the  characteristics, 
value  or  identity  of  the  variety  or  the  identity 
of  the  breeder.  In  particular,  it  must  be 
different  from  every  denomination  which 
designates,  in  any  member  State  of  the 
Union,  an  existing  variety  of  the  same 
botanical  species  or  of  a  closely  related 
species. 

(3)  The  denomination  of  the  variety  shall 
be  submitted  by  the  breeder  to  the  authority 
referred  to  in  Article  30(l)(b).  If  it  is  found 
that  such  denomination  does  not  satisfy  the 
requirements  of  paragraph  (2).  that  authority 
shall  refuse  to  register  it  and  shall  require  the 
breeder  to  propose  another  denomination 
within  a  prescribed  period.  The  denomination 
shall  be  registered  at  the  same  time  as  the 
title  of  protection  is  issued  in  accordance 
with  the  provisions  of  Article  7. 

(4)  Prior  rights  of  third  parties  shall  not  be 
affected.  If,  by  reason  of  a  prior  right,  the  use 
of  the  denomination  of  a  variety  is  forbidden 
to  a  person  who,  in  accordance  with  the 
provisions  of  paragraph  (7).  is  obliged  to  use 
it.  the  authority  referred  to  in  Article  30(lNb) 
shall  require  the  breeder  to  submit  another 
denomination  for  the  variety. 

(5)  A  variety  must  be  submitted  in  member 
States  of  the  Union  under  the  same 
denomination.  The  authority  referred  to  in 
Article  30(l)(b)  shall  register  the 
denomination  so  submitted,  unless  it 
considers  that  denomination  unsuitable  in  its 
State.  In  the  latter  case,  it  may  require  the 
breeder  to  submit  another  denomination. 

(6)  The  authority  referred  to  in  Article 
30(1  )(b)  shall  ensure  that  all  the  other  such 
authorities  are  informed  of  matters 
concerning  variety  denominations,  in 
particular  the  submission,  registration  and 
cancellation  of  denominations.  Any  authority 
referred  to  in  Article  30(1  )(b)  may  address  its 
observations,  if  any.  on  the  registration  of  a 
denomination  to  the  authority  which 
communicated  that  denomination. 

(7)  Any  person  who.  in  a  member  State  of 
the  IJnion,  offers  for  sale  or  markets 
reproductive  or  vegetative  propagating 
material  of  a  variety  protected  in  that  State 
shall  be  obliged  to  use  the  denomination  of 
that  variety,  even  after  the  expiration  of  the 
protection  of  that  variety,  in  so  far  as.  in 
accordance  with  the  provisions  of  paragraph 
(4).  prior  rights  do  not  prevent  such  use. 
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(8)  When  the  variety  is  offered  for  caJe  or 
marketed.  it  shaH  be  pennitted  to  asaociale  a 
trademark,  trade  name  or  other  similar 
indication  with  a  registered  variety 
denomination.  If  such  an  indication  is  so 
associated,  the  denomination  must 
nevertheless  be  easily  recognizable. 

UPOV  Arbde  30(1  Kb),  referred  to  in 
Article  13,  reads  as  foiiows:. 

ArtkleSS 

Implementation  of  the  Convention  on  the 
Domestic  Level:  Contracts  on  the  Joint 
Utilisation  of  Examination  Services 

|1)  Each  member  State  of  the  Union  shall 
adopt  all  measures  necessary  for  the 
application  of  this  Convention;  in  particular, 
it  shall: 

(a)... 

(b)  set  up  a  special  authority  for  the 
protection  of  new  varieties  of  plants  or 
entrust  such  protection  to  an  existing 
authority: 

(€)... 

Other  Considerations:  The  propofled 
rule  change  is  in  conformity  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  9ft-354), 
Executive  Order  12291.  and  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  There  are  no 
information  coliection  requirements  in 
the  proposed  rule  change. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
the  proposed  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibihty  Act,  Pub.  L  96- 
354).  The  variety  naming  requirement 
will  impose  very  little  or  no  extra  work 
on  patent  applicants  (whether  small  or 
large  businesses  or  individuals).  The 
rule  will  help  avoid  litigation  over 
variety  names  and  trademark  rights, 
which  are  far  more  burdensome  than  the 
procedures  under  the  proposed  rule. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  armual  effect  on  the  economy  will 
be  less  than  SlOO  million.  There  will  be 
no  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
^ederal,  state,  or  local  government 
agencies,  or  geot?raphic  regions.  There 
will  be  no  signiiicant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  subiects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Inventions  and 
patients. 


For  the  reasons  set  out  in  the 
preamble.  37  CFR  Part  1  '\b  proposed  to 
be  amended  by  amending  {S  1-71, 1.163, 
1.168  and  1.17  as  set  forth  below.  All 
proposed  additions  are  printed  between 
arrows. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  6,  unless  otherwise 
noted. 

2.  Section  1.17  is  proposed  to  be 
amended  by  adding  the  following  items 
in  numerical  order  to  the  list  in 
paragraph  (h)  to  read  as  follows: 

§1.17    Patent  application  processing  IMS. 

***** 

(hr  *  • 

^ — 5l-168(d)  For  petitioning  the 

Commissioner  to  register  a  plant  variety 

name. .  .  . 
— f  1.168(e)  For  petitioning  the  Commissioner 

to  register  a  substitute  plant  variety 

name. .  .  .-^ 


3.  Section  1.17  is  proposed  to  be 
amended  by  adding  paragraph  (d)  to 
read  as  follows: 

§  1.71    Detailed  description  and 
specification  of  the  Invention. 

***** 

►(d)  In  the  case  of  an  application  for 
the  patenting  of  a  plant  variety  fded 
under  the  provisions  of  section  101  of 
title  35.  United  States  Code,  the 
requirements  for  the  naming  of  a  variety 
specified  under  §§  1.163  and  1.168  shall 
apply  thereto.  •< 

4.  Section  1.183  is  proposed  to  be 
amended  by  adding  the  following  three 
sentences  at  the  end  of  paragraph  (a): 

§1.163    Specification 

(a)*  *  '►The  title  of  the  invention 
must  include  a  proposed  name  for  the 
variety  to  be  patented,  where  it  may  be 
easily  recognized  as  such.  A  substitute 
variety  name  may  be  proposed  durihg 
the  pendency  of  the  application 
provided  its  consideration  will  not 
significantly  delay  disposition  of  the 
application.  The  granting  of  the  patent 
will  be  deemed  the  registi-ation  of  the 
variety  name  for  the  patented  plant  for 
purposes  of  complying  with  Article  13  of 
the  International  Convention  for  the 
Protection  of  New  Varieties  of  Plants 
{UPOV},  as  revised  on  October  23. 
1978. -« 
•  -       •        •        «        • 

5.  A  new  $  1.168  is  proposed  to  be 
added,  which  reads  as  foUoivs: 


►§1.168    Vartoty  name,  MAitntsaian  to  the 
Office,  examinatlofl. 

(a)  The  variety  name  submitted  by  the 
patent  apphcant  under  {  1.163  or 

§  1.71(d)  will  be  examined  for 
compliance  with  \  1.163  using  as 
guidelines  for  this  examination  the 
cultivar  naming  requirements  of  the 
International  Code  of  Nomenclature  for 
Cultivated  Plants— 1980. 

(b)  If  a  proposed  variety  name  is  not 
incliided  as  part  of  the  title  of  the 
application,  as  filed,  the  examiner  will 
set  a  period  of  not  less  than  thirty  days 
for  providing  such  name. 

(c)  If  the  examiner  determines  that  a 
proposed  variety  name  is  not  suitable 
for  registration,  or  that  the  proposed 
name  conflicts  with  a  registered 
trademark  or  a  trademaHc  proposed  for 
registration,  the  examiner  shall  refuse 
registration  and  set  forth  in  an  Office 
action  the  reasons  for  such  refusal.  Such 
reasons  shall  be  included  in  the 
examiner's  action  provided  under 

§  1.104,  subject  to  the  provisions  of 
§  1.105.  An  applicant  in  disagreement 
with  such  refusal  may  request 
reconsideration  and  withdrawal  of  the 
refusal,  giving  the  reasons  therefor.  If 
the  examiner's  refusal  to  register  a 
proposed  variety  name  is  repeated  and 
made  final,  the  examiner  will  at  the 
same  time  require  the  applicant  to 
propose  another  variety  name  for 
registration. 

(d)  After  a  final  reqairer?.ent  by  the 
examiner  for  submission  of  a  proposed 
new  variety  name,  the  applicant,  in 
addition  to  making  any  response  due  on 
the  remainder  of  the  action,  may  in  lieu 
of  proposing  a  new  variety  name 
petition  the  Commissioner  for  review  of 
the  examiner's  holding  together  with  the 
fee  set  forth  in  §  1.17(h). 

(e)  The  applicant  will  be  required  to 
submit  for  registration  the  same  variety 
name  (or  a  translation  thereof)  as  that 
previously  registered  or  proposed  for 
registration  in  an  earlier  filed 
application  for  protection  of  the  variety 
in  another  UPOV  member  8tate.,Such 
applicant  may  submit  another  name  for 
registration,  however,  upon  a  showing 
satisfactory  to  the  examiner  as  to  why 
the  name  originally  submitted  in  another 
UPOV  member  state  is  unsuitable  for 
registration.  During  the  pendency  of  an 
application,  the  examiner  may  require 
the  applicant  to  provide  any  name  for 
the  same  variety  registered  or  proposed 
for  registration  in  other  UPOV  member 
states  before  the  United  States 
application  was  filed.  If  not  in  English 
characters,  a  translation  or 
transliteration  of  such  name  or  names 
may  be  required.  An  applicant 
dissatisfied  with  the  examiner's  decision 
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cuncerning  the  unsuitability  of  a  variety 
name  may  petition  the  Commissioner, 
together  with  that  fee  set  forth  in 
§  1.17(h). 

(f)  A  patentee,  in  order  to  avoid  a 
conflict  between  a  registered  variety 
name  and  a  trademark,  or  where  the 
registered  variety  name  is  likely  to  be 
confused  with  another  variety  name,  or 
where  a  registered  variety  name  has 
acquired  an  adverse  connotation,  may 
propose  for  registration  a  substitute 
variety  name  for  that  already  registered. 
Such  a  proposal  shall  be  in  the  form  of  a 
petition  to  the  Commissioner,  together 
with  the  fee  set  forth  in  §  1.17(h).  The 
proposed  substitute  name  will  be 
examined  in  the  same  manner  as  the 
name  originally  registered,  and  upon 
registration  shall  be  promptly  published 
in  the  Official  Gazette.  A  certificate  of 
correction  indicating  such  substitute 
name  shall  be  issued  for  the  patent.  If 
the  patent  has  been  assigned,  only  the 
assignee  of  record  may  apply  for 
registration  of  a  substitute  name. 

(gl  The  Commissioner  shall  upon  its 
receipt  in  the  Office  promptly  publish  in 
the  Trademark  Official  Gazette  any 
variety  name  proposed  for  registratioii 
and  the  genus  and  species  of  the  plant 
involved.  Correspondence  from  a  person 
other  than  the  patent  applicant 
concerning  the  registrability  of  a 
proposed  or  registered  variety  name 
shall  be  served  on  the  applicant  by  such 
person  and  a  certificate  of  such  service 
shall  appear  on  the  copy  of  the 
correspondence  filed  in  the  Patent  and 
Trademark  Office.  Such  correspondence 
will  be  placed  in  the  official  file,  and  in 
the  case  of  an  application  will  be 
considered  by  the  examiner  in  an  ex 
parte  manner  during  the  examination  of 
the  application..^ 

I)«ted:  July  11, 1985. 
Donald  |.  Quigg, 

Ailing  Commissioner  of  Patent  and 

Trademarks. 

|FR  Doc.  85-19401  Filed  8-15-85;  8:45  am] 
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LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

IOocketNo.RM85-3] 

Cancellation  of  Completed 
Registrations 

agency:  Copyright  Office,  Library  of 

Congress. 

action:  Proposed  regulations. 

summary:  This  notice  is  issued  to 
advise  the  public  that  the  Copyright 


Office  of  the  Library  of  Congress  is 
considering  adoption  of  a  new 
regulation  with  respect  to  cancellation 
practices  and  procedures  under  the 
Copyright  Act  of  1976.  The  effect  of  the 
proposed  regulation  is  to  specify  the 
conditions  under  which  the  Copyright 
Office  will  cancel  a  completed 
registration  form. 

DATE:  All  comments  should  be  received 
on  or  before  September  16. 1985. 
ADDRESSES:  Intersted  persons  should 
submit  ten  copies  of  their  written 
comments  to:  Office  of  the  General 
Counsel,  Copyright  Office,  Library  of 
Congress,  Department  DS,  Washington. 
D.C.  20540,  or  if  by  hand,  to:  Office  of 
the  General  Counsel,  Copyright  Office. 
James  Madison  Memorial  Building, 
Room  407,  First  and  Independence  Ave., 
SE.,  Washington,  D.C.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel, 
Copyright  Office,  Library  of  Congress. 
Washington.  D.C.  20559.' Telephone: 
(202)  287-8380. 

SUPPLEMENTARY  INFORMATION: 
Cancellation  is  an  action  taken  by  the 
Copyright  Office  to  expunge  an  already 
completed  registration.  Section  410(b)  of 
the  Copyright  Act  of  1976  provides 
authority  for  the  Register  of  Copyrights 
to  refuse  registration  when  he  or  she 
determines  the  material  deposited  does 
not  constitute  copyrightable  subject 
matter  or  that  the  claim  is  invalid  for 
any  other  reason.  Section  410(b)  also 
provides  authority  for  the  Register  to 
cancel  a  completed  registration  that  was 
made  in  error  or  which  was  made  in  the 
wrong  classification. 

1.  Background  and  Present  Practice 

Cancellation  of  registrations  of  claims 
in  works  that  are  not  subject  to 
copyright  was  established  under  the 
1909  Act,  and  has  continued  under  the 
1976  Act. 

In  Copyright  Office  Supplementary' 
Practice  No.  15,  entitled,  "Cancellation 
Cases,"  a  cancellation  case  is  defined 
as: 

One  in  which  the  number  aBsigned  to  a 
completed  registration  will  not  be  used  for 
that  particular  work,  and  an  accounting 
action  is  therefore  necessary.  The  case  may 
invoK'e  either 

(a)  Complete  elimination  of  any 
registration  for  the  work  in  question;  or 

(b)  A  new  registration  for  the  work  under  a 
different  class  and  number.' 


As  an  illustration  of  (a)  above,  the 
practice  provides: 

Where  it  is  discovered  only  after 
registration  that  the  notice  for  a  published 
work  is  fatally  defective,  the  fee  is  refunded 
or  recredited.* 

Cancellation  Under  the  1800  Act 

In  the  past,  members  of  the  public 
have  requested  the  Office  to  cancel 
registrations — their  own  and  those  made 
by  others — where  it  was  not  clear  that 
the  registration  was  invalid.  As  a  result. 
nearly  thirty  years  ago  the  Office  issued 
regulations  to  inform  the  public  of  the 
conditions  under  which  corrections  of 
the  record,  including  cancellations  could 
be  made.  That  regulation,  entitled  "No 
Cancellations,"  proNaded  that — 

No  correction  or  cancellation  of  a 
Copyright  Office  registration  or  other  record 
will  be  made  (other  than  a  registration  or 
record  provisional  upon  receipt  of  fee  as 
provided  in  Section  201(6)  after  it  has  been 
completed  if  the  facts  therein  stated  ofiree 
with  those  supplied  the  Office  for  the  purpose 
of  making  such  record.  However,  it  shall  be 
within  the  discretion  of  the  Register  of 
Copyrights  to  determine  if  any  particular  case 
justifies  the  placing  of  an  annotation  upon 
any  record  for  the  purpose  of  clarification, 
explanation,  or  indication  that  there  exists 
el.sewhc-e  in  the  records,  indexes  or 
correspondence  files  of  the  Office. 
information  which  has  reference  to  the  facts 
as  stated  in  such  record.' (Emphasis  added.) 

This  language  was  interpreted  by  the 
Office  in  a  Report  which  forms  a  part  of 
the  legislative  historj*  of  the  1976  Act: 

The  present  Copyright  Office  Regulations 
(37  CFR  201.5(o))  allow  correction  or 
cancellation  of  a  com.pleted  registration  only 
if  "the  facts  therein  stated"  do  not  "agree 
with  those  supplied  to  the  Office  for  (he 
purpose  of  making  such  record" — in  other 
words,  if  the  Copyright  Office  itself  made  an 
error  in  registering  the  claim  or  failed  to  catch 
an  error  that  should  have  been  apparent 
during  its  examination  of  the  claim.* 

The  Copyright  Office  takes  seriously 
the  matter  of  changing  completed 
registration  records.  And  it  regards 
cancellations  as  the  most  serious  of 
those  changes.^ In  impleroentating  the 


'  Compf'ndium  of  Copyright  Office  Practices 
(Compendium  I),  Supplementary  Practice  No.  15.  p 
S-4a  (1966)  [hereinafter  Supplementary  Practice  No 
15).  This  administrative  staff  manual,  althougli 
available  previously  for  inspecUon  and  copying, 
was  Tirst  available  through  the  Superintendent  of 
Documents  of  the  Government  Printing  Office  in 
19-0. 


•  -  Id.  The  fee  is  no  longer  refunded,  however. 
because  Pub.  L.  No.  97-3a6.  96  Stat.  1759  (October 
25.  1982)  changed  the  nature  of  the  copyright  feck 
from  a  registration  service  fee  to  a  filing  fee 

'37  CFR  2(n.5(a)  (1957)  (amended  1978).  Also  see. 
generally.  Advisers.  Inc.  v.  Weisen-Hart.  Inc.  Z3S 
F.2d  706  (6lh  Cir.  1956).  cert,  denied.  353  U5.  M* 
(1957)  (regulation  is  cited  corrective  refpttration 
prt-sumed  valid). 

'  Suppleinentar)'  Report  of  ihe  Register  of 
Copyrights  on  the  General  Revision  of  (he  U.S. 
Copyright  L,aM.  1965  Revision  Bill,  CopjTight  Law 
Revision.  Part  6.  B9th  Cong..  1st  Sess.  120  (Conm. 
Print  1965)  (hereinafter  cited  as  "1965 
Supplementary  Report  of  the  Register"|. 

'  For  example,  only  Section  Heads  and  hifiher 
ranking  Copyright  OfTice  officials  can  aulhoiiie 
cancellation  of  a  registration. 
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1976  Act.  the  Office  continued  the 
cancellation  practices  in  effect  under  the 
1909  Act  in  substantially  the  same 
manner. 

Cancellations  Under  the  1976  Act 

Section  201.5(a)(2)  issued  pursuant  to 
the  1976  Act  follows  the  same  approach 
as  the  former  regulation  in 
distinguishing  between  corrections 
requested  by  members  of  the  public  and 
corrections  of  errors  made  by  the 
Copyright  Office.  It  provides  that: 

No  correction  or  amplification  of  the 
information  in  a  basic  regisU-ation  will  be 
made  except  pursuant  to  the  provisions  of 
this  S  201.5.  As  an  exception,  where  it  is 
discovered  that  the  record  of  a  basic 
registrq'ion  contains  an  error  that  the 
Copyright  Office  itself  should  have 
recognized  at  the  time  registration  was  made, 
the  Office  will  take  appropriate  measures  to 
rectify  its  error.' 

The  Office  has  appUcd  the  language 
"appropriate  measures  to  rectify  [the 
Coypright  Office's]  error"  to  include  the 
cancellation  practices  followed  under 
the  1909  Act.  If  registration  should  not 
have  been  made  at  all.  because  the  work 
is  not  copyrightable  subject  matter  or 
the  other  legal  requirements  have  not 
been  satisfied,  the  "appropriate 
measure"  is  to  simulate  the  action  which 
would  have  been  taken  but  for  the 
erroneous  registration.  If  the  error  had 
not  been  made,  or  the  erroneous 
information  had  not  been  submitted, 
registration  would  have  been  refused.  In 
such  cases,  cancellation,  operating  as  a 
kind  of  refusal  to  register,  appears  the 
only  approrpiate  measure  to  take  where 
the  Register  believes  registration  is  not 
permitted  by  law.  In  Bouve  v.  Twentieth 
Century  Fox  Film  Corp.,  the  court  said, 
"it  seems  obvious,  also,  that  the  Act 
establishes  a  wide  range  of  selection- 
within  which  discretion  must  be 
exercised  by  the  Register  in  determining 
what  he  has  no  power  to  accept."' 

Compendium  II  of  the  Copyright 
Office  Practices,  issued  under  the  1976 
Act."  provides  that  when  it  is  apparent 
that  the  basic  registration  should  not 
have  been  made,  registration  will  be 
concelled.  giving  the  following  as  an 
example: 

The  basic  registration  states  that  the  work 
was  first  published  in  1979.  The  Applicant 
now  asserts  that  the  work  as  actually  first 
published  in  1977.  Since  copies  as  first 
published  are  required  for  work  first 
pubhshed  before  1978,  an  application  for  a 


•  37  CFR  2in.5(a)(2)(1978). 

'  Bouve  V.  Twentieth  Century  Fox  Film  Corp..  122 
F2d  51  (D.D.C.  1941). 

•  Compendium  of  Coypright  OfTice  Practices, 
Chapter  15.  Corrections  and  Amplifications  of 
Copyright  Office  Records.  Supplementary 
Registrations  (1984)  (Compendium  II). 


basic  registration  accompanied  by  the 
required  deposit  should  be  submitted.  If, 
however,  the  work  was  first  published 
without  an  acceptable  copyright  notice,  the 
basic  registration  will  be  cancelled.* 

As  it  did  under  the  1909  Act.  the 
Office  cancels  registrations  where  the 
registration  fee  has  not  been  paid.  *° 
and  where  the  claim  is  patently  invalid 
for  substantive  reasons.  The  Office 
additionally  cancels  registration 
numbers,  as  opposed  to  claims,  where 
the  claim  has  been  numbered  in  the 
wrong  series — for  example,  an 
unpublished  number  (VAu  123-456)  is 
given  to  a  published  claim  (VA  123^ 
456).  •» 

2.  Authority  to  Cancel 

Cancellation  of  registrations  for  works 
that  are  not  the  subject  matter  of 
copyright  or  that  fail  to  satisfy  other 
legal  requirements  seems  required  by 
section  410  of  the  Copyright  Act.  That 
section  requires  the  Register  to  refuse  to 
register  a  claim  to  copyright  in  a  work 
that  does  not  constitute  copyrightable 
subject  matter,  or  satisfy  the  other  legal 
and  formal  requirements  of  the 
Copyright  Act. 

In  any  case  in  which  the  Register  of 
Copyrights  determines  that,  in  accordance 
with  the  provisions  of  this  title,  the  material 
deposited  does  not  constitute  copyrightable 
subject  matter  or  that  the  claim  is  invalid  for 
any  other  reason,  the  Register  shall  refuse 
registration  and  shall  notify  the  applicant  in 
writing  of  the  reasons  for  such  refusal.'* 

Because  the  Register  has  no  authority 
to  register  works  in  the  public  domain, 
there  is  no  alternative  except  to  cancel 
where  the  Office  discovers  such  an  error 
only  after  registration  has  been  made.'* 

Moreover,  the  current  statute  accords 
the  certificate  of  registration  prima  facie 
evidence  of  the  vahdity  of  the 
copyright. "  Unless  erroneous 


»  Compendium  a  1507.0e(d),  1500-19  (1984). 

••  The  Office's  initial  uncollectible  check  policy 
(under  the  new  law)  was  later  amended  and  notice 
thereof  was  published  in  its  commentary  issued 
with  the  amended  regulation.  The  Office  notifies  the 
remitter  by  letter  that  the  regisU-ation  is  being 
cancelled  because  of  an  uncollectible  check.  37  CFR 
201.8  (1981),  46  F.R.  30221  Qune  5, 1981). 

' '  Cancelled  numt>ers  represent  the  majority  of 
the  cancellations  made.  Altogether  (except  for  one 
class  of  claims,  serials)  the  Office  has  cancelled 
approximately  4300  registrations  since  Jan.  1. 1978. 
Of  these,  it  hat  cancelled  at  least  130  claims  for  lack 
of  substantive  validity. 

"17U.S.C410(b)(1976), 

"See  generally,  Berger,  Authority  of  the  Register 
of  Copyrights  To  Reject  Applications  For 
Registration.  Copyright  Law  Revision  Study  No.  18, 
86th  Cong.,  2d  Sess.  (Comm.  Print  1960)  (hereafter, 
"Berger.  Study  No.  18"). 

'■'17  U.S.C.  410(c)(1976). 


registrations  are  expunged  from  the 
records,  the  integrity  of  copyright 
registration  records  would  be  seriously 
compromised,  and  the  justification  for 
the  court's  reliance  on  those  records 
would  be  destroyed. 

.  .  .  [I)f  the  Copyright  Office  were  to  register 
claims  and  issue  certificates  without  regard 
to  the  copyrightability  of  the  material,  the 
result  would  be  to  mislead  the  applicant  and 
the  public.  What  materials  are  copyrightable 
is  a  rather  esoteric  question  on  which  the 
general  public  is  not  well  informed.  Many 
applications  are  received  in  the  Copyright 
Office  for  the  registration  of  uncopyrightable 
materials  such  as  titles,  names,  ideas, 
mechanical  devices,  tools,  toys  and  almost 
anything  imaginable,  usually  under  a 
misapprehension  by  the  applicant  of  the 
copyright  law.  .  .  .  Registration  of  a  copyright 
claim  in  such  material  would  lull  the 
applicant  into  a  false  sense  of  security  in 
believing  he  had  copyright  protection,  instead 
of  seeking  advice  and  other  means  of 
protecting  his  interests:  and  the  public  would 
often  be  given  the  false  impression  that  the 
material  is  copyrighted.  Further 
consequences  also  seem  evident:  the 
registration  records  and  certificates  would  be 
cluttered  with  unfounded  claims:  registration 
records  and  certificates  would  be  unreliable 
and  would  lose  much  of  their  probative  value 
for  copyright  claimants,  for  other  persons 
dealing  with  them,  and  for  the  courts:  and 
many  unfounded  claims  would  probably  be 
the  source  of  litigation.'* 

In  the  same  way,  it  appears  that  to 
refuse  to  cancel  invalid  registrations 
would  erode  the  certificate's 
presumption  of  validity,  mislead  the 
public,  and  vex  the  courts. 

3.  Proposed  Regulations 

Although  the  authority  of  the 
Copyright  Office  to  cancel  invalid 
registrations  has  been  exercised  since 
1909.  the  regulations  of  the  Office  do 
not.  and  never  have,  described  the 
cancellation  practice  in  detail.  In  order 
to  inform  the  public  more  explicitly  of 
the  cancellation  practices,  the  Office 
proposes  to  adopt  regulations  that 
describe  the  nature  of  cancellations  and 
codify  the  practices  under  which 
completed  registrations  will  be 
cancelled.  The  proposed  regulations  also 
provide  that  the  copyright  claimant  will 
be  given  30  days  to  present  arguments 
against  cancellation,  where  the 
proposed  action  is  based  on  substantive 
grounds  (i.e..  the  work  is  not 
copyrightable  subject  matter  or  fails  to 
satisfy  the  legal  and  formal 
requirements  of  the  Act).  Where 
cancellation  is  required  on  the  ground  of 
an  uncollectible  check,  the  Office  will 
inform  the  claimant  that  the  claim  has 
been  cancelled  for  failure  to  pay  the 


'Berger.  Study  No.  18  at  95. 


JMI 
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statutory  fee. '•  Cancellation  of 
registration  numbers  and  reassignment 
of  another  number,  to  correct 
classification  errors  will  also  be  taken 
without  prior  notification,  but  the 
copyright  claimant  will  receive  a 
corrected  certificate  of  registration. 

As  a  rule,  a  cancellation  action  will  be 
initiated  solely  because  the  OfHce  itself 
has  discovered  a  material  error  in  the 
registration,  which  should  have  been 
noticed  by  the  examiner  before 
registration.  By  this  regulation,  the 
Office  intends  to  confirm  existing 
practices.  It  does  not  intend  to  establish 
a  new  procedure  for  adversarial  review 
of  completed  registrations.  The 
overwhelming  bulk  of  registrations  are 
made  free  from  error  and  are  entitled  to 
prima  facie  evidentiary  weight  if  made 
before  or  within  five  years  of  first 
publication.  The  Office  does  not  invite, 
and  will  generally  not  respond  favorably 
to.  requests  to  cancel  a  completed 
registration  by  a  party  other  than  the 
owner  of  copyright. 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Copyright  Office 
takes  the  position  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress  and  is  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11, 1946,  as 
amended  (title  5.  Chapter  5  of  the  U.S. 
Code.  Subchapter  II  and  Chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act." 

Alternatively,  if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  the  Regulatory  Flexibility  Act, 
the  Acting  Register  of  Copyrights  has 
determined  that  this  proposed  regulation 
will  have  no  significant  impact  on  small 
businesses. 


"Because  copies  or  phonorecords  deposited  fro-n 
resislration  are  the  properly  of  the  United  States 
Government  |17  U.S.C.  704(a)J.  they  are  not  returned 
if  the  registration  i*  cancelled. 

'''  rhe  Copyright  Office  was  not  subjtvt  to  the 
Administrative  Procedure  Act  before  1978,  and  it  is 
now  subject  to  it  only  in  areas  specified  Uy  section 
701(d)  of  the  Copyright  Act  (i.e..  "all  actions  taken 
by  the  Register  of  Copyrights  under  this  title  |17|." 
except  with  respect  to  the  tnaking  of  copies  u( 
copyright  deposits).  |17  U.S.C  706(b)l.  The 
Copyright  Act  does  not  make  the  Office  an 
"agency"  as  defined  in  the  Administrative 
Procedure  Act.  For  example,  personnel  actions 
t.iken  by  the  Office  are  not  subject  to  .^PA-F01A 
r>-quirements. 


List  of  Subjects  in  37  CFR  Part  201 

Claims  to  copyright.  Copyright. 
Proposed  Regulations 

PART  201— [AMENOEOj 

In  consideration  of  the  foregoing,  the 
Copyright  Office  proposes  to  amend  Part 
201  of  37  CFR.  Chapter  U. 

1.  The  authority  citation  for  Part  201  is 
revised  to  read  as  follows: 

Authority:  Sec.  702.  90  Stat.  2541. 17  U.S.C. 
702:  S  201.7  also  issued  under  17  U.S.C.  409. 
410. 

2.  By  adding  a  new  S  201.7.  to  read  as 
follows; 

§  201 .7    Cancellation  of  compiatad 
raglatrations. 

(a)  Definition.  Cancellation  is  an 
action  taken  by  the  Copyright  Office 
where,  in  order  to  correct  an  error  of  the 
Office,  either  the  registration  for  the 
work  is  eliminated  on  the  ground  the 
registration  is  invalid  as  a  matter  of  law, 
or  the  registration  number  is  eliminated 
and  a  new  registration  is  made  for  the 
work  under  a  different  class  and 
number. 

(b)  General  policy.  The  Copyright 
Office  will  cancel  a  completed 
registration  only  in  those  cases  where: 
(1)  It  is  clear  that  no  registration  should 
have  been  made  because  the  work  does 
not  constitute  copyrightable  subject 
matter  or  fails  to  satisfy  the  other  legal 
and  formal  requirements  for  obtaining 
copyright;  (2)  registration  may  be 
authorized  but  the  application,  deposit 
material,  or  fee  does  not  meet  the 
requirements  of  the  law  and  Copyright 
Office  regulations,  and  the  Office  is 
unable  to  get  the  defect  corrected;  or.  (3) 
an  existing  registration  in  the  wrong 
class  is  to  be  replaced  by  a  new 
registration  in  the  correct  class. 

(c)  Circumstances  under  which  a 
registration  will  be  cancelled  [1]  Where 
the  Copyright  Office  becomes  aware 
after  registration  that  a  work  is  not 
copyrightable,  either  because  the 
authorship  is  de  minimis  or  the  work 
does  not  contain  authorship  subject  to 
copyright,  the  registration  will  be 
cancelled.  The  copyright  claimant  will 
be  notified  by  correspondence  of  the 
proposed  cancellation  and  the  reasons 
therefor,  and  be  given  30  days,  from  the 
date  the  Copyright  Office  letter  is 
mailed,  to  show  cause  in  writing  why 
the  cancellation  should  not  be  made.  If 
the  claimant  fails  to  respond  within  the 
30  day  period,  or  if  the  Office,  after 
considering  the  response,  determines 
that  the  registration  was  made  In  error 
and  not  in  accordance  with  title  17 
U.S.C.  Chapters  1  through  8,  the 
registration  will  be  cancelled. 


(2)  When  a  check  received  in  payment 
of  a  registration  fee  is  returned  to  the 
Copyright  Office  marked  "insufficient 
funds"  or  is  otherwise  uncollectible,  the 
Copyright  O^ice  will  immediately 
cancel  any  registration(s)  for  which  the 
dishonored  check  was  submitted  and 
will  notify  the  remitter  the  registration 
has  been  cancelled  because  the  check 
was  returned  as  uncollectible. 

(3)  Where  registration  is  made  in  the 
wrong  class,  the  Copyright  Office  will 
cancel  the  first  registration,  replace  it 
with  a  new  registration  in  the  correct 
class,  and  issue  a  corrected  certificate. 

(4)  Where  registration  has  been  made 
for  a  work  which  appears  to  be 
copyrightable  but  after  registration  the 
Copyright  Office  becomes  aware  that, 
on  the  administrative  record  before  the 
Office,  the  statutory  requirements  have 
apparently  not  been  satisfied,  or  that 
information  essential  to  registration  has 
been  omitted  entirely  from  the 
application  or  is  questionable,  or  correct 
deposit  material  has  not  been  deposited, 
the  Office  will  correspond  with  the 
copyright  claimant  in  an  attempt  to 
secure  the  required  information  or 
deposit  material  or  to  clarify  the 
information  previously  given  on  the 
application.  If  the  Copyright  Office 
receives  no  reply  to  its  correspondence 
within  30  days  of  the  date  the  letter  is 
mailed,  or  the  response  does  not  resolve 
the  substantive  defect,  the  registration 
will  be  cancelled.  The  correspondence 
will  include  the  reason  for  the 
cancellation.  The  following  are 
instances  where  a  completed 
registration  will  be  cancelled  unless  the 
substantive  defect  in  the  registration  can 
be  cured: 

(i)  Eligibility  for  registration  has  not 
been  established; 

(ii)  A  work  was  registered  more  than  5 
years  after  the  date  ol  first  publication 
and  the  deposit  copy  or  phonorecord 
does  not  contain  a  statutory  copjTight 
notice; 

(iii)  The  deposit  copies  or 
phonorecords  of  a  work  published 
before  January  1. 1978  do  not  contain  a 
copyright  notice  or  the  notice  is 
defective; 

(iv)  A  renewal  claim  was  registered 
after  the  statutory  time  limits  for 
registration  had  apparently  expired: 

(v)  The  application  and  copy(s)  or 
phonorecord(s)  do  not  match  each  other 
and  the  Office  cannot  locale  a  copy  or 
phonorecord  as  described  in  the 
application  elsewhere  in  the  Copyright 
Office  or  the  Library  of  Congress: 

(vi)  The  application  for  registration 
does  not  identify  a  copyright  claimant  or 
it  appears  from  the  transfer  statement 
on  the  application  or  elsewhere  that  the 
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"claimant"  named  in  the  application 
does  not  have  the  right  to  claim 
copyright; 

(vii)  A  claim  to  copyright  is  based  on 
material  added  to  a  preexisting  work 
and  a  reading  of  the  appliction  in  its 
totality  indicates  that  there  is  no 
copyrightable  new  material  on  which  to 
base  a  claim; 

(viii)  A  work  subject  to  the 
manufacturing  provisions  of  the  Act  of 
1909  was  apparently  published  in 
violation  of  those  provisions; 

(ix)  For  a  work  published  after 
January  1, 1978  the  only  claimant  given 
on  the  application  was  deceased  on  the 
date  the  aplication  was  certified; 

(x)  A  work  is  not  anonymous  or 
pseudonymous  and  statements  on  the 
application  and/or  copy  vary  so  much 
that  the  author  cannot  be  identified;  and 

(xi)  Statements  on  the  application 
conflict  or  are  so  unclear  that  the 
claimant  cannot  be  adequately 
identified. 

(d)  Minor  substantive  errors.  Where  a 
registration  includes  minor  substantive 
errors  or  omissions  which  would 
generally  have  been  rectified  before 
registration,  the  Copyright  Office  will 
attempt  to  rectify  the  error  through 
correspondence  with  the  remitter. 
Except  in  those  cases  enumerated  in 
paragraph  (c)  of  this  section,  if  the 
Office  is  unable  for  any  reason  to  obtain 
the  correct  information  or  deposit  copy, 
the  registration  record  will  be  annotated 
to  state  the  nature  of  the  informality  and 
show  that  the  Copyright  Office 
attempted  to  correct  the  registration. 

Dated:  August  6. 1985. 
Donald  C  Curran, 
Acting  Register  of  Copyrights. 

Approved: 
Daniel  J.  Boorstin, 
The  Librarian  of  Congress. 
(FR  Doc.  85-18462  Filed  8-15-84;  8:45  am) 

BiUING  CODE  1410-03-11 


POSTAL  SERVICE 

39  CFR  Part  111 

Prohibition  Against  Mailing  Odd- 
Shaped  Items  in  Letter-Size  Envelopes 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 


summary:  The  Postal  Service  proposes 
to  amend  its  regulations  to  extend  the 
prohibition  against  mailing  odd-shaped 
items  in  letter-size  envelopes  to  include 
items  mailed  in  letter-size  envelopes  at 
bulk  third-class  rates.  Odd-shaped 
items,  such  as  pens  and  bottle  caps,  are 
not  permitted  in  letter-size  envelopes 
Mailed  as  First-,  single  piece  third-,  or 


fourth-class  mail  because  they  jam  mail 
processing  equipment  and  can  injure 
postal  employees  when  an  envelope 
containing  an  odd-shaped  item  bursts. 
The  Postal  Service  is  now  beginning  to 
use  high-speed  automated  equipment  to 
process  bulk  third-class  mail. 
Accordingly,  the  increased  risk  of 
damage  to  other  equipment  and  of  injury 
to  postal  employees  from  odd-shaped 
bulk  third-class  mail  has  moved  the 
Postal  Service  to  propose  this  rule 
prohibiting  odd-shaped  items  in  letter- 
size  envelopes  mailed  at  bulk  third-class 
rates. 

DATE:  Comments  must  be  received  on  or 
before  September  26, 1985. 

ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Office  of  Mail 
Classification,  Rates  and  Classitication 
Department,  Room  8430,  475  L'Enfant 
Plaza  West  SW..  Washington.  DC 
20260-5371.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  in  Room  8430,  at  the  above 
address. 

FOR  FUTHER  INFORMATION  CONTACT 

F.E.  Gardner,  (202)  245-5756. 

SUPPLEMENTARY  INFORMATION:  Section 
124.47  of  the  Domestic  Mail  Manual 
provides  that  pens,  bottle  caps,  and 
similar  odd-shaped  items  contained  in 
letter-size  envelopes  may  not  be  mailed 
as  First-,  single  piece  third-,  or  fourth- 
class  mail.  These  items  are  prohibited 
because  they  jam  mail  processing 
equipment,  causing  damage  both  to  the 
equipment  and  to  other  mail.  They  also 
can  injure  postal  personnel  when  the 
envelope  contaning  an  odd-shaped  item 
bursts.  Section  121.324  of  the  Domestic 
Mail  Manual,  however,  has  been 
interpreted  to  authorize  the  mailing  of 
odd-shaped  items  in  letter-size 
envelopes  at  bulk  third-class  rates. 
The  Postal  Service  is  now  making 
more  use  of  mail  processing  machinery, 
including  new  high-speed  automated 
equipment,  to  process  bulk  third-class 
mail.  The  increased  processing  of  bulk 
third-class  mail  by  machine  increases 
the  risk  of  damage  to  postal  equipment 
and  to  other  mail  and  of  injury  to  postal 
personnel  by  permitting  odd-shaped 
items  contained  in  letter-sized 
envelopes  to  be  mailed  as  bulk  third- 
class  mail.  In  addition,  since 
undehverable-as  addressed  bulk  third- 
class  mail  may  be  processed  on 
automated  equipment  when  it  is 
returned,  there  is  also  risk  of  injury  or 
damage  from  odd-shaped  items 
contained  in  letter-sized  envelopes 
when  processing  returned  bulk  Siird- 
class  mail. 


In  order  to  prevent  the  damage  and 
injuries  that  odd-shaped  items 
contained  in  letter-size  envelopes  cause, 
the  Postal  Service  proposes  to  amend 
sections  121.324  and  124.47  to  extend  the 
prohibition  against  such  mail  to  bulk 
third-class.  If  adopted,  the  proposal 
would  require  that  pens,  bottle  caps, 
and  similar  odd-shaped  items  would 
have  to  be  packaged  in  a  way  that 
would  preclude  processing  of  such  mail 
on  equipment  which  might  be  damaged. 

Accordingly,  although  exempt  from 
the  requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b),  (c)) 
regarding  proposed  rulemaking  by  39 
U.S.C.  410(a).  the  Postal  Service  invites 
public  comment  on  the  following 
proposed  amendments  of  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401. 
404,  407.  408,  3001-3011.  3201-3219,  3403-3405. 
3601.  3621.  42  U.S.C.  1973co-13. 1973co-14. 

PART  121— PACKAGING 

2.  In  121.32  revise  .324  to  read  as 
follows: 

32.    Acceptable  containers 

•        ♦        ♦        •        • 

.324    Envelopes. 

a.  General  Envelopes  may  be  used  as 
containers  for  articles  when  the  package 
can  reasonably  be  expected  to  be 
processed  and  delivered  without 
damage  to  the  contents  or  other  mail: 

b.  Letter-Size  Envelopes.  Letter-size 
envelopes  are  nongusseted,  flat 
envelopes  which  meet  the  requirements 
of  128.2.  Envelopes  of  this  type  are 
acceptable  as  containers  for  nonrigid 
stationery  and  material  of  a  similar 
nature  (See  124.47). 

c.  Other  Envelopes.  Envelopes 
exceeding  the  dimensions  described  in 
128.2  are  acceptable  for  easy  loads  up  to 
5  pounds  when  they  are  made  from 
envelope  paper  equivalent  to  28 
substance  weight  or  greater,  or  are  made 
from  extra-strength  materials  with  a 
Mullen  strength  in  excess  of  90  pounds 
per  square  inch.  Envelopes  designed  as 
photographic  film  mailers,  or  gusseted 
(three  dimensional)  envelopes  are 
acceptable  when  they  are  made  from 
envelope  paper  equivalent  to  24 
substance  weight  or  greater. 


Federal  Register  /  Vol.  50.  No.  159  /  Friday.  August  16.  1985  /  Proposed  Rules 


33069 


PART  124— NOMMAILABLE 
MATTER— ARTICLES  AND 
SUBSTANCES;  SPECIAL  MAIUNG 
RULES 

3.  In  124.4.  revise  .47  to  read  as 
follows: 
.4    Restricted  Matter 

*  •  «  *  • 

.47    Odd-Shaped  Items  in  Envelopes. 
Pens,  bottle  caps,  and  similar  odd- 
shaped  items  are  not  acceptable  in 
letter-size  envelopes  because  they  could 
burst  the  envelope  and  damage  mail 
processing  equipment  or  injure 
employees.  (See  123.431).  Such  items 
must  be  placed  in  suitable  packages  that 
can  effectively  contain  the  contents. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
W.  AUen  Sanders. 

Associate  General  Counsel  Office  of  General 

Law  and  Administration. 

(FR  Doc.  85-19600  Filed  8-15-85;  8:45  am] 

MLLINQ  COOC  7710-12-M. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-6-FBL-2882-9] 

Approval  and  Promulgation  of 
Impletnontation  Plans;  Texas  Lead 
Plan 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACnow:  Proposed  rulemaking. 
summary:  As  required  by  section  110(a) 
of  the  Clean  Air  Act  and  the  October  5. 
1978  (43  FR  46246),  promulgation  of 
national  ambient  air  quality  standards 
(NAAQS)  for  lead,  the  State  of  Texas 
has  submitted  revisions  to  its  State 
Implementation  Plan  (SIP)  for  lead  for 
the  El  Paso  area  of  the  State.  EPA 
announced  its  approval/disapproval 
action  on  the  El  Paso  SIP  on  August  13. 
1984  (49  FR  32184).  This  action 
announces  EPA's  proposed  approval  of 
the  State's  request  for  a  two  year 
extension  of  the  attainment  date  for  the 
lead  NAAQS  for  a  limited  area  in  El 
Paso.  Texas.  The  rest  of  the  Texas  lead 
SIP  was  previously  approved  by  EPA 
(except  for  the  Dallas  and  El  Paso  part 
of  the  SIP)  in  a  Federal  Register  notice 
published  on  October  4. 1983  (48  FR 
45246). 

DATE:  Interested  persons  are  invited  to 
submit  comments  on  this  proposed 
action  or  or  before  September  16. 1985. 
ADDRESSES:  Written  comments  should 
be  sent  to  John  Hepola,  Chief,  State 
Implementation  Plan  (SIP)  Section,  EPA 


(6AW-AS),  1201  Elm  St.,  Dallas.  TX 
75270.  Copies  of  the  State  submittal  is 
available  for  public  review  during 
normal  business  hours  at  the  following 
locations:  Texas  Air  Control  Board.  6330 
Hwy.  290  East,  Austin.  Texas  78723,  and 
EPA,  Region  6.  Library.  28th  Floor. 
Interfirst  Two  Bldg.,  1201  Elm  Street, 
Dallas,  Texas  75270. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  Hepola,  State  Implementation  Plan 
Section,  Air  Branch,  EPA,  Region  6,  at 
(214)  767-1599  or  FTS  729-1599. 
SUPPLEMENTARY  INFORMATION:  . 

\.  Background 

On  October  5, 1978.  the  NAAQS  for 
lead  was  promulgated  by  EPA  (43  FR 
46246).  Both  the  primary  and  secondary 
standards  were  set  at  a  level  of  1.5 
micrograms  of  lead  per  cubic  meter  of 
air  (^g  lead/m3)  averaged  over  a 
calendar  quarter.  As  required  by  section 
110  of  the  Clean  Air  Act  (CAA),  and  the 
October  5, 1978  promulgation  of  the 
NAAQS  for  lead,  all  States  must  submit 
a  SIP  which  will  provide  for  attainment 
and  maintenance  of  the  lead  NAAQS 
within  three  years  from  the  date  of 
approval  of  the  plan.  Section  110(e)  of 
the  Clean  Air  Act  allows  EPA  to  grant 
up  to  a  two-year  extension  of  the  lead 
NAAQS  attaiimient  date  if  the  Governor 
of  a  State  requests  it  for  a  specified  area 
of  the  State,  and  if  the  State's  SIP 
provides  a  proper  justification  for  the 
need  for  a  two-year  extension 
(explained  below). 

On  June  12, 1980,  the  Governor  of 
Texas  submitted  to  EPA  the  State's  SIP 
for  attainment  and  maintenance  of  the 
NAAQS  for  lead.  On  October  4, 1983  (48 
FR  45246),  EPA  approved  the  Texas  lead 
SIP  except  for  the  part  of  the  SIP 
concerning  the  Dallas  and  El  Paso  areas. 
On  June  20, 1984,  the  Governor  of  Texas 
submitted  to  EPA  the  State's  lead  SIP  for 
El  Paso  County.  On  August  13, 1984  (49 
FR  32184),  EPA  approved  the  Texas  lead 
SIP  and  Regulations  for  El  Paso  County, 
except  for  a  disapproval  of  one 
compliance  date  for  the  Regulations 
(explained  in  the  August  13  Federal 
Register  notice),  and  except  for  a  no- 
action  on  the  lead  NAAQS  attainment 
date  for  El  Paso  County.  Today's  notice 
explains  EPA's  proposed  approval  of  the 
State's  request  for  a  two-year  extension 
of  the  lead  NAAQS  for  a  limited  area 
around  the  ASARCO  primary  lead 
smelter  in  El  Paso  County,  Texas.  This 
notice  also  explains  that  the  attainment 
date  for  the  main  part  of  El  Paso  Coimty 
will  be  August  13. 1987. 

n.  Description  of  the  State's  Request 

The  State  of  Texas  submitted  to  EPA 
the  fmal  lead  SIP  for  El  Paso  County  in  a 


letter  dated  June  20. 1984.  from  the 
Governor  of  Texas.  In  that  letter,  the 
Governor  requested  a  two-year 
extension  of  the  lead  NAAQS 
attainment  date  be  granted  by  EPA  for  a 
limited  area  around  the  ASARCO 
smelter  in  El  Paso,  pursuant  to  section 
110(e)  of  the  Clean  Air  Act.  The 
Governor's  letter  explained  that  despite 
the  application  of  state-of-the-art 
controls  to  all  stacks  at  the  smelter,  and 
stringent  controls  on  all  significant 
fugitive  sources  at  the  ASARCO  smelter, 
values  slightly  above  the  lead  NAAQS 
were  predicted  by  dispersion  modeling 
to  be  possible  for  areas  in  Texas  in  the 
vicinity  of  the  smelter  when  the  smelter 
is  operating  at  maximum  production. 
The  State  provided  justification  for  the 
request  for  the  two-year  extension  in  the 
attachments  to  the  Governor's  letter. 
The  State  explained  that  Texas 
Regulation  lU,  as  adopted  by  the  Texas 
Air  Control  Board  (TACB)  on  February 
17. 1984.  provides  for  the 
implementation  of  lead  emissions 
control  measures  at  the  ASARCO  lead 
and  copper  smelter  in  El  Paso.  The 
Regulation  III  provisions  ensure  that:  (A) 
All  point  sources  (stacks)  at  ASARCO 
having  the  potential  to  emit  significant 
quantities  of  lead  have  emission 
limitations  requiring  the  use  of 
reasonably  available  control  technology 
(RACT)  such  as  baghouses,  electrostatic 
precipitators,  or  scrubbers,  and  (B)  all 
significant  sources  of  fugitive  lead 
emissions  are  controlled  by  RACT 
methods  such  as  enclosure  or  local 
hooding  of  emission  points  with  routing 
to  a  ventilation  system,  and  paving. 
cleaning,  wetting  and/or  chemical 
treatment  of  plant  roads  and  open 
unpaved  plant  property. 

The  State  believes  that  it  has 
developed  a  control  plan  for  El  Paso 
which  requires  that  all  lead  control 
measures  which  are  technically  feasible 
and  reasonably  available  are  to  be 
implemented  at  the  ASARCO  smelter  in 
El  Paso.  The  State  explained  that  the 
additional  lead  control  measures 
required  by  Regulation  III,  along  with 
the  reductions  expected  in  lead 
emissions  from  mobile  sources  due  to 
the  lead-phasedown-in-gasoline  Federal 
program,  will  result  in  substantial 
reductions  in  ambient  lead  levels  in  the 
El  Paso  area.  The  State  explained  that 
although  state-of-the-art  particulate 
control  technology  was  either  currently 
installed  at  ASARCO  or  Was  required  to 
be  installed  expeditiously,  the  results  of 
the  State's  dispersion  modeling 
predicted  that  under  maximum 
production  operations  at  ASARCO  the 
lead  NAAQS  would  still  be  exceeded  in 
the  Immediate  vicinity  of  the  smelter. 
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The  State  has  submitted  to  EPA.  in  a 
letter  dated  June  11, 1984.  commitments 
for  TACB  to  do  additional  studies  at  the 
ASARCO-Ei  Paso  smelter  in  order  to 
determine  what  additional  lead  control 
measures  are  possible  and  which  parts 
of  the  smelter  are  most  crucial  for  the 
application  of  additional  lead  control 
measures.  The  studies  are  scheduled  to 
be  completed  in  late  1986,  with  TACB 
committed  to  decisions  in  early  1987  as 
to  what  additional  lead  control 
measures  will  be  adopted  by  Texas  so 
that  a  demonstration  of  attainment  of 
the  lead  NAAQS  in  all  areas  around  the 
smelter  can  be  finalized.  The 
compliance  plan  for  the  installation  of 
these  additional  lead  control  measures 
is  scheduled  to  be  accomplished  no  later 
than  July  1989.  The  additional  studies 
and  TACB's  commitments  to  require 
additional  lead  control  measures  have 
been  reviewed  and  approved  by  EPA  in 
a  rulemaking  dated  August  13, 1984  (49 
FR  32184).  The  two-year  extension 
request  by  Texas  specifically  concerns 
only  the  additional  lead  control 
measures  which  TACB  will  develop  for 
implementation  beyond  an  August  13, 
1987  deadline  date.  By  August  13. 1987. 
EPA  expects  all  control  measures  to  be 
implemented  as  specified  in  the 
approved  SIP.  EPAs  approval  of  the 
Texas  lead  SIP  and  the  control  plans  is 
explained  in  the  August  13, 1984 
rulemaking  (49  FR  32184). 

III.  EPA  Reasons  for  Approval 

EPA  proposes  to  approve  the  State's 
request  for  a  two-year  extension  of  the 
attainment  date  for  the  lead  NAAQS  in 
El  Paso  County.  This  request  was  made 
by  the  Governor  of  Texas  as  required  by 
Section  110(e)  of  the  Federal  Clean  Air 
Act.  The  extension  will  provide  the  time 
necessary  for  the  State  to  assess  the 
results  of  the  new  Regulation  III 
requirements,  to  determine  the  need  for 
possible  additional  controls  to  attain  the 
lead  NAAQS,  and  to  identify  and 
propose  adequate  control  measures  as 
necessary  to  provide  for  attainment  by 
the  extended  attainment  date.  The 
State's  compliance  with  each  of  the 
requirements  of  Section  110(e)  is 
demonstrated  as  follows: 

{^)  Section  no(e)(l)(A).— 
Requirement— The  Administrator  must 
detemine  that  "one  or  more  emission 
sources  (or  classes  of  moving  sources) 
are  unable  to  comply  with  the 
requirements  of  such  plan  which 
implement  such  primary  standard 
because  the  necessary  technology  or 
other  alternatives  are  not  available  or 
will  not  be  available  soon  enough  to 
permit  compliance  within  such  three- 
year  period". 


Response — Technical  analysis  by  the 
staff  of  the  Texas  Air  Control  Board  has 
shown  that  lead  emissions  from  a  major 
nonferro'is  smelter  operated  by 
ASARCO,  Incorporated,  and  from  the 
use  of  leaded  gasoline  in  automobiles 
and  other  gasoline-powered  vehicles 
account  for  most  of  the  measured  lead 
concentrations  in  El  Paso.  The  smelter  is 
the  principal  contributor  to  lead 
concentrations  at  the  ambient  monitors 
closest  to  the  smelter  where  the  highest 
concentrations  have  been  measured  as 
determined  by  modeling  and  by 
analyses  of  the  monitor  filters.  Since  the 
use  of  leaded  gasoline  is  projected  to 
continue  to  decline  with  the  phase-out  of 
older  vehicles  and  since  the  smelter  is 
the  greatest  contributor  to  the 
concentrations,  the  control  strategy  for 
attainment  of  the  lead  standard  is  based 
primarily  on  lead  emission  reductions  at 
the  ASARCO  faciUty.  All  point  sources 
(stacks)  at  the  smelter  are  already 
equipped  with  RACT.  including 
baghouses,  electrostatic  precipitators 
(ESP's).  or  ESPs  followed  by  on  acid 
plant.  Installation  of  additional  lead 
control  equipment  on  these' point 
sources  at  this  time  is  therefore  not 
generally  judged  to  be  feasible  or 
reasonable.  Nevertheless,  some 
reductions  were  gained  by  lowering 
previously  applicable  emission 
limitations  for  certain  baghouses 
consistent  with  the  demonstrated 
capabilities  of  those  specific  units.  Large 
reductions,  however,  are  expected  to 
result  ^m  controlling  fugitive  lead 
emissions.  The  newly  adopted 
Regulation  III  requirements  provide  for 
the  installation  and  implementation  of 
all  fugitive  emission  control  equipment 
and  workplace  practices  determined  to 
be  feasible  and  reasonable  for  the 
smelter,  such  as  secondar}'  hoods  and 
associated  control  equipment  installed 
on  the  copper  converters,  improved 
enclosure  and  ventilation  of  the  lead 
blast  furnaces,  the  lead  dross 
reverberatory  furnaces,  and  the  lead 
kettles,  plus  the  paving,  cleaning, 
wetting  and/or  chemical  treatment  of 
plant  property. 

Even  with  the  implementation  of  all  of 
these  control  measures,  dispersion 
modeling  done  by  TACB  predicts 
ambient  concentrations  slightly  above 
the  lead  NAAQS  if  the  smelter  were  to 
operate  at  a  maximum  production  rate. 
This  modeling  also  predicts  that 
emissions  from  four  baghouses  in  the 
smelter  account  for  a  large  portion  of  the 
maximum  predicted  impact  after  all 
controls  are  considered.  Since 
baghouses  currently  represent  the  state- 
of-the-art  in  particulate  control 
equipment,  technology  to  provide  for 


additional  controls  necessary  to  meet 
the  NAAQS  is  believed  to  be  neither 
currently  available  nor  expected  to 
become  available  soon  enough  to 
achieve  compliance  by  mid-1987. 
Nevertheless,  the  plan  comtemplates 
development  of  such  additional  control 
measures  as  necessary  to  attain  the 
standard,  as  committed  by  Texas  to 
EPA  in  a  letter  dated  June  11, 1984. 

(2)  Section  nO(e)(l)(B).— 
Requirement — The  Administrator  must 
determine  that  "the  State  has 
considered  and  applied  as  a  part  of  its 
plan,  reasonably  available  alternative 
means  of  attaining  such  primary 
standard  and  has  justiHably  concluded 
that  attainment  of  such  primary 
standard  within  the  three  years  cannot 
be  achieved". 

Response — The  Texas  Air  Control 
Board  has  studied  all  sources  of  lead 
emissions  in  the  ambient  air  in  the  El 
Paso  area  and  has  determined  that 
control  of  lead  emissions  from  the  major 
nonferrous  smelter  is  the  only  means 
available  to  reduce  emissions 
adequately  to  attain  the  primary 
NAAQS  for  lead  in  El  Paso  County.  The 
recently  adopted  Regulation  III 
requirements  will  implement  all  feasible 
and  reasonable  technology  based 
controls  at  the  smelter.  However,  the 
State  submittal  did  not  discuss  the 
possible  use  of  curtailments  in 
production  rate,  or  hours  of  operation,  or 
other  similar  measures  that  might  result 
in  attainment  within  3  years  as 
alternative  means  of  reducing  emissions. 
Prior  to  EPA  taking  final  action 
approving  this  extension,  the  State  must 
submit  adequate  justification  to  EPA 
indicating  why  such  measures  are  not 
appropriate  alternative  means  of 
reducing  emissions  either  as  permanent 
control  measures  or  at  least  during  the 
period  following  the  three-year 
attainment  date  while  the  State 
completes  action  on  other  control 
measures  to  achieve  compliance.  If  the 
State  fails  to  provide  such  justification, 
or  if  the  justification  it  submits  is 
determined  by  EPA  to  be  inadequate, 
EPA  will  disapprove  the  Slate's  request 
for  a  two-year  extension  of  the 
attainment  date  and  may  provide  for 
additional  controls  through  federal 
rulemaking.  The  TACB  has  indicated 
that  they  will  submit  the  necessary 
justification  within  four  months.  (See 
additional  discussion  under  EPA 
ACTION.) 

The  dispersion  modeling  performed  by 
TACB  was  consistent  with  EPA 
guidelines,  and  predicted  that  the  lead 
NAAQS  may  be  exceeded  slightly  at 
maximum  smelter  production  rates  after 
all  currently  required  controls  are 
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implemented.  Accordingly,  attainment 
within  three  years  cannot  currently  be 
predicted  using  EPA-approved 
methodology.  However,  considering  the 
substantial  reductions  in  predicted 
impact  from  33.8  ;tg/m3  to  1.99  M^g/m3 
and  the  uncertainty  in  dispersion  model 
predictions,  attaintnent  of  the  standard 
may,  in  fact,  be  achieved.  Whether  the 
standard  is  achieved  or  not.  all 
technology  based  controls  currently 
identified  as  being  feasible  and 
reasonable  are  being  applied.  As       < 
committed  to  in  the  June  11  letter, 
additional  studies  will  be  conducted  by 
Texas  for  the  purpose  of  refining  the 
predictions  of  ambient  lead 
concentrations  to  determine  if  currently 
proposed  controls  will,  in  fact,  result  in 
attainment  of  the  standard.  The  studies 
will  also  focus  on  identifying  additional 
controls  that  could  be  applied  to  the 
smelter  to  provide  for  attainment  of  the 
NAAQS. 

(3)  Section  lld(e)(2)(A).— 
Requirement — ^The  Administrator  must 
determine  that  the  State  plan  provides 
for  "application  of  the  requirements  of 
the  plan  which  implement  such  primary 
standard  to  all  emission  sources  in  such 
region  other  than  the  sources  (or 
classes)  described  in  paragraph  (1)(A) 
within  the  three-year  period". 

Response — This  requirement  is 
believed  to  be  met  because  there  are  no 
lead  sources  subject  to  the  control  of  the 
TACB.  other  than  the  smelter  and 
vehicles,  which  impact  the  affected  area 
which  is  exceeding  the  lead  NAAQS. 
The  State  plan,  as  submitted  on  Feb.  17. 
1984,  did  not  provide  for  application  of 
the  provisions  of  the  plan  requiring 
secondary  hooding  and  associated 
control  equipment  on  the  copper 
converters  within  three  years  after 
approval  of  the  plan.  However,  this 
deficiency  is  being  addressed  through 
federal  rulemaking.  (See  50  FR  493 
(January  4. 1985).) 

(4)  Section  110(e)(2)(B).— 
Requirement — The  Administrator  must 
determine  that  the  State  plan  provides 
for  "such  interim  measures  of  control  of 
the  sources  (or  classes)  described  in 
paragraph  (1)(A)  as  the  Administrator 
determines  to  be  reasonable  under  the 
circumstances." 

Response — EPA  believes  that  the 
currently  approved  Texas  SIP  provides 
for  implementation  of  all  technology 
based  controls  at  the  smelter  which 
appear  to  be  feasible  and  reasonable  at 
this  time.  The  availability  of  other 
interim  mesures  of  control  (e.g., 
curtailment)  which  would  reduce  the 
predicted  lead  concentrations  in  the 
area  immediately  around  the  smelter 
must  be  addressed  by  the  State  in  order 


for  EPA  to  approve  the  extension.  (See 
discussion  under  Item  II  above.) 

rV.  Extent  of  Attainment  Date  Extension 
Area 

The  extensive  dispersion  modeling 
that  Texas  did  for  the  ASARCO  facility 
demonstrate  that  for  most  of  El  Paso 
County  in  Texas,  and  for  all  of  the 
Anapra  area  in  New  Mexico  (which  is 
across  the  State  boundary  to  the  West 
of  the  Smelter),  the  lead  NAAQS  would 
be  attained  and  maintained  by  the 
implementation  of  the  lead  control 
measures  required  in  the  final  Texas 
lead  SIP.  The  Texas  dispersion  modeling 
did  predict,  for  maximum  production  at 
the  smelter,  that  there  is  the  possibility 
of  exceedances  in  a  small  area  directly 
around  the  smelter  even  after  all  SIP 
control  measures  are  installed  by 
August  13. 1987.  The  dimensions  of  the 
area  are  delineated  by  the  modeling, 
and  include  an  area  which  extends 
outward  from  the  ASARCO  smelter's 
copper  stack:  0.5  Km  to  the  West  and 
South  of  the  copper  stack.  2.0  Km  to  the 
North  and  East  of  the  copper  stack,  and 
1.5  Km  to  the  Southeast  of  the  copper 
stack.  These  are  the  dimensions  which 
EPA  is  using  to  identify  the  area  in  El 
Paso  for  which  a  two  year  extension  of 
the  lead  NAAQS  is  being  considered  for 
approval,  allowing  attainment  up  to 
August  13, 1989.  As  predicted  by 
modeling,  all  other  parts  of  El  Paso 
County,  plus  all  areas  across  the  State 
line  in  New  Mexico,  will  be  in 
attainment  of  the  lead  NAAQS  by 
August  13, 1987,  when  all  currently 
required  lead  control  equipment  should 
be  installed  at  the  ASARCO  smelter  in 
El  Paso. 

EPA  Action 

EPA  has  reviewed  Texas'  request  for 
a  two  year  extension  of  the  date  for 
attaining  the  lead  NAAQS  in  El  Paso, 
and  EPA  is  proposing  to  approve  an 
extension  to  August  13. 19i39  for  a 
limited  area  around  the  ASARCO 
smelter  in  El  Paso.  However,  as 
indicated  above,  in  order  for  EPA  to 
fully  approve  this  extension  request,  the 
State  must  address  the  issue  of  the  use 
of  curtailments  and  other  similar 
measures  that  might  result  in  attainment 
within  3  years  as  a  possible  alternative 
means  of  reducing  emissions  either  as  a 
permanent  control  measure  or  at  least 
during  the  period  following  the  3  year 
attainment  date  while  the  State 
completes  action  on  other  control 
measures  to  achieve  compliance.  EPA 
with  this  notice  is  requesting  the  TACB 
to  submit  such  justification  within  four 
months  of  today.  Failure  to  provide  the 
necessary  justification  or  failure  to 
provide  adequate  justification,  will 


result  in  EPA  taking  a  disapproval 
action  on  the  extension  request  A  copy 
of  the  State's  submittal  will  be  made 
available  to  anyone  requesting  it.  EPA 
requests  that  anyone  wishing  to  receive 
a  copy  notify  the  Regional  Office  by  the 
date  listed  in  the  DATES  section  so  that 
copies  can  be  provided  to  interested 
parties  as  soon  as  they  are  available.  On 
receipt  of  the  justification,  the  comment 
period  will  be  reopened  for  a  short  time. 

The  area  to  which  the  extension  is 
applicable  includes  the  part  of  El  Paso 
Counfy  which  is:  0.5  Km  to  the  West  and 
South  from  the  ASARCO's  copper  stack. 
2.0  Km  to  the  North  and  East  from  the 
smelter's  copper  stack,  and  1.5  Km  to 
the  Southeast  from  the  smelter's  copper 
stack.  EPA  proposes  to  approve  the 
request  that  the  attainment  date  for  the 
lead  NAAQS  for  that  area  to  he  August 
13. 1989.  EPA  proposes  to  approve  the 
lead  attainment  date  for  the  rest  of  El 
Paso  to  be  August  13. 1987. 

EPA  proposes  approval  of  the  request 
for  a  two  year  extension  of  the 
attainment  date  for  lead  in  the  El  Paso 
part  of  the  Texas  lead  SIP,  and  ad\ises 
the  public  that  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Region  6  office. 
Comments  received  on  or  before  the 
date  listed  in  the  DATES  section  will  be 
considered.  Comments  received  will  be 
available  for  pubUc  inspection  at  the 
EPA  Region  6  Office  listed  in  the 
ADDRESSES  section  of  this  notice. 

The  Administrator's  final  decision  to 
approve  or  disapprove  the  request  for 
extension  of  the  lead  attainment  date 
will  be  based  on  the  comments  received, 
the  State's  response  to  the  request  for 
additional  information  on  curtailments 
as  alternative  means  of  reducing 
emissions  and  on  whether  the  two  year 
extension  request  meets  the 
requirements  of  sections  110  (a)  and  (e) 
of  the  Clean  Air  Act  and  40  CFR  Part  51. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (Sec.  46  FR 
8709.) 

Lists  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  oxides.  Lead. 
Particulate  matter  Carbon  monoxide. 
Hydrocarbons,  and  Intergovernmental 
relations. 

Authority:  42  U.SC.  7401-7642. 
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Dated:  August  9. 1985. 
Dkk  Whittii^taa, 

Regional  Adwinistrator. 

|FR  Doc.  85-19587  Filed  8-15-85:  8:45  am] 

MXMQCOOCi 


40  CFR  Part  52 
fA-5-FRL-2882-«) 

Approval  and  Promulgation  of 
Implementation  Plans;  MHnois 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
approve  a  site-8pecific  revision  to  the 
Illinois  State  Implementation  Plan  (SIP) 
for  Total  Suspended  Particulates  (TSP) 
as  it  applied  to  the  Villa  Grove  Fanners 
Elevator  Company  (Villa  Grove),  which 
is  located  in  Bongard,  Champaign 
County,  Illinois.  The  revision  would 
allow  Villa  Grove  to  delay  compliance 
with  requirements  of  Illinois  Ride 
203(d)(8)(B)(ii)  until  September  1. 1987. 
This  action  is  being  taken  in  response  to 
a  February  6, 1985,  request  from  the 
State  of  Illinois. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  September  16, 1985. 
addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
35^-0396.  before  visiting  the  Region  V 
office). 

U.S.  Environmental  Protection  Agency, 
Region  V.  Air  and  Radiation  Branch 
(5AR-28),  230  South  Dearborn  Street, 
Chicago.  Illinois  60604 
Illinois  Environmental  Protection 
Agency.  Division  of  Air  Pollution 
Control.  2200  Churchill  Road. 
Springfield,  Illinois  62706 
Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  Region  V.  230 
South  Dearborn  Street.  Chicago. 
Illinois  60604 

FOR  FURTHER  INFORMATION  CONTACT. 

Uylaine  E.  McMahan,  (312)  353-0396. 
SUPPI^MENTARV  INRMMATKNC  Chi 

February  6, 1985,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  proposed  site- 
specific  revision  to  its  TSP  SIP  for  Villa 
Grove's  "Dump  and  Boot  Pit"  emissions 
in  Champaign  County.  Illinois.  Villa 
Grove  is  located  in  Champaign  County. 


which  is  classified  as  attainment  with 
respect  to  the  TSP  National  Ambient  Air 
Quality  Standards  (NAAQS). 

The  state  is  proposing  that  Villa 
Grove's  Diunp  and  Boot  Pit  be  allowed 
to  delay  compliance  with  the  90  percent 
control  requirements  of  Olinois  Rule 
203(d)(8)(B),  until  September  1. 1987. 
Rule  203(d)(8)(B)  requires  that  dump  pit 
emissions  shall  be  controlled  by  90 
percent  at  any  new  or  modified  facility 
with  an  annual  throughput  of  more  than 
300.000  bushels  but  less  than  2.000.000 
bushels  which  is  located  outside  a  major 
population  area. 

Villa  Grove  is  in  the  process  of 
modifying  its  facility.  Two  small  dump 
pits  are  to  be  replaced  by  a  larger  dump 
pit,  and  a  rack  dryer  will  be  replaced  by 
a  column  dryer.  Rule  203(d)(8)(F) 
requires  that  modified  grain  handling 
operations  comply  with  the  reqirements 
of  Rule  203(d)(8)(B). 

Rule  203(d)(8)(B)(ii]  would  require 
Dimip  and  Boot  Pit  emissions  to  be 
controlled  by  90  percent  to  0.76  tons  per 
year,  a  6.8  ton  year  reduction.  If  the 
proposed  SIP  revision  is  approved,  this 
reduction  will  not  immediately  occur, 
and  the  Dump  and  Boot  Pit  emissions 
will  remain  7.56  tons  per  year.  However, 
some  of  the  other  emissions  from  the 
facility  will  be  reduced  due  to  the 
modifications.  The  Headhouse 
Receiving  Leg  emissions,  for  instance, 
will  be  subject  to  Rule  203(d)(8)(B)(iiij 
for  Internal  Transferring  Area,  which 
also  requires  90  percent  control.  This 
will  provide  an  enforceable  emission 
reduction  of  5.85  tons  per  year. 

Because  the  delayed  compliance  will 
not  cause  an  increase  in  actual 
emissions  in  Champaign  County  (in  fact 
the  modification  will  provide  an 
enforceable  emission  reduction  of  5.68 
tons  per  year),  and  because  the  facility 
is  in  an  attainment  area,  this  temporary 
variance  will  not  interfere  with 
maintenance  of  the  TSP  NAAQS. 
Therefore,  USEPA  is  proposing  to 
approve  the  temporary  variance  as  a  SIP 
revision.  USEPA  notes,  however,  that 
this  revision  does  not  afl'ect  the  issue  of 
whether  the  Villa  Grove  facility  is 
subject  to  USEPA's  new  source 
performance  standard  (NSPS)  or  new 
source  review  requirements. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C  7401-7642. 


Dated:  July  15, 1985. 
Alan  Lsvin, 

Acting  Regional  Administrator. 
[FR  Doc.  85-19585  Filed  8-15-85:  8:45  ami 
MUJtM  cooc  9sto-to-m 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

(PR  Docket  No.  •4-««4;  FCC  85-442) 

Eligibility  and  Operations  in  the 
Telephone  Maintenance  Radio  Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making 
proposing  amendments  to  the  rule 
governing  eligibility  and  operations  in 
the  Telephone  Maintenance  Radio 
Service  (TMRS),  one  of  the 
Commission's  private  land  mobile  radio 
services.  This  action  is  being  taken  as  a 
result  of  evaluating  comments  from  the 
public  received  in  response  to  the 
October  1984,  Notice  of  Inquiry  in  this 
proceeding.  The  Commission  is 
proposing  to  amend  the  TMRS  Rule  (47 
CFR  S  90.81)  to  remove  the  division  of 
frequencies  between  wireline  carriers 
and  microwave  carriers  on  the  VHF  and 
UHF  frequencies  allocated  to  the  TMRS. 
The  Commission  is  also  soliciting 
comments  on  a  proposal  to  allow  TMRS 
eligibles,  in  hmited  circumstances,  to 
use  their  TMRS  facilities  to  maintain 
customer  premises  equipment  and 
enhanced  service  offerings  as  well  as 
their  communications  common  carrier 
facilities. 

DATES:  Comments  are  due  October  15, 
1985;  reply  comments  are  due  November 
15, 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Sailers,  Land  Mobile  & 
Microwave  Div.,  Private  Radio  Bureau 
(202)  632-7597. 

SUPPt.EMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio  services. 
Radio. 

In  the  matter  of  amendment  of  {  90.81  of 
the  Commission's  rules  regarding  the 
Telephone  Maintenance  Radio  Servioe  (PR 
Docket  No.  64-884). 

Notice  of  Proposed  Rule  Making 

Adopted:  August  5. 1985. 
Released:  August  16, 1985. 
By  the  Commission. 
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Background 

1.  On  September  13, 1984,  the 
Commission  adopted  a  Notice  of  Inquiry 
in  this  proceeding  to  solicit  public 
comment  on  any  proposed  amendments 
to  the  Rule,  47  CYR  90.81,  governing 
eligibility  and  operations  in  the 
Telephone  Maintenance  Radio  Service.' 
The  Commission  was  concerned  that 
amendments  may  be  required  in  light  of 
the  massive  changes  experienced  by  the 
telecommunications  industry  in  the 
wake  of  the  divestiture  of  the  Bell 
Operating  Companies  (BOCs)  by  the 
American  Telephone  and  Telegraph 
Company  (AT&T).  The  Telephone 
Maintenance  Radio  Service  was 
established  in  1958,*  at  a  time  when  the 
majority  of  conununications  common 
carrier  facilities  in  the  United  States, 
both  local  exchange  and  interexchange 
(long  distance),  were  owned  by  AT&T 
directly  or  its  BOCs. 

2.  Today,  eligibility  in  the  Telephone 
Maintenance  Radio  Service  is  limited  to 
communications  common  carriers 
offering  wireline  or  wireline  and  radio 
communications  service  to  the  public  for 
hire  (hereafter  referred  to  as  the 
wireline  carriers),  and  radio 
communications  common  carriers 
authorized  in  the  Point-to-Point 
Microwave  Radio  Service  under  Part  21 
of  the  Commission's  Rules,  47  CFR 
21.700  et  seq.,  (hereinafter  referred  to  as 
the  microwave  carriers). 

3.  The  wireline  carriers  have  available 
for  their  exclusive  use  two  low-band 
VHF  frequencies,  two  high-band  VHF 
frequencies  and  six  frequency  pairs  at 
450/470  MHz  in  the  UliF  band  used  for 
mobile  relay  operations.  The  microwave 
carriers  (e.g.,  MCI.  GTE,  Sprint.  Wold 
Communications,  etc.)  have  available 
twelve  frequency  pairs  in  the  UHF  band 
which  they  must  share  with  eligibles  in 
the  Power,  Petroleum,  Forest  Products 
and  Manufacturers  Radio  Services.^  In 


'  Notice  pf  Inquiry  (FCC  84-*23).  released 
Seplember  26, 1984.  49  FR  39082  (October  3, 1964). 

'  The  Telephone  Maintenance  Radio  Service  is 
one  of  the  20  radio  services  which  together 
constitute  the  Private  Land  Mobile  Radio  Services 
governed  by  Part  80  of  the  Commission's  Rules  (47 
CFR  90.1  el  seq).  Facilities  in  the  Telephone 
Maintenance  Radio  Service  are  used  for  the 
transmission  of  communications  n^lated  to  the 
construction,  repair,  mainti^nance  or  operation  of 
communications  common  carrier  facilities.  See  First 
Report  and  Order.  Docket  11991.  42  FCC  82a  831-2 
(19.^).  See  also  Report  and  Order.  Docket  19653.  SO 
FCC  2d  165  (1974).  where  eligibility  in  the  TMRS 
was  extended  to  microwave  carriers  licensed  under 
Part  21  ot  the  Rules. 

»  See  4  CFR  90.81|c).  (d)(1)  and  (d)(4).  The  Power. 
Petroleum.  Forest  Products  and  Manufacturers 
Radio  Services,  together  with  the  Telephone 
Maintenance  Radio  Service,  constitute  five  of  the 
ten  radio  services  in  the  Industrial  Radio  Services. 
See  47  CFR  90.59-90.81. 


the  470-512  MHz  band  (Subpart  L  of 
Part  90)  and  the  800  MHz  band 
(Subparts  M  and  S  of  Part  90)  there  is  no 
division  of  frequencies  between  wireline 
carriers  and  microwave  carriers,  nor  are 
there  any  frequencies  allocated  for  the 
Telephone  Maintenance  Radio  Service's 
exclusive  use. 

4.  The  Notice  of  Inquiry  observed  that 
the  current  division  of  frequencies 
effectively  allocates  exclusive 
frequencies  for  the  use  of  the  wireline 
carriers  while  it  offers  not  exclusive 
frequencies  to  the  microwave  carriers 
who  must  share  their  frequencies  with 
the  Power,  Petroleum,  Forest  Products 
and  Manufacturers  Radio  Services. 

5.  Our  Inquiry  solicited  comments  on 
five  broad  issues  facing  the  Telephone 
Maintenance  Radio  Service  (TMRS)  in 
the  post-divestiture  telecommunications 
environment: 

— ^AT&T's  status  as  an  eligible  in  the 
Telephone  Maintenance  Radio 
Service. 

— The  division  of  frequencies  between 
wireline  and  microwave  carriers:  the 
role  of  interservice  frequency 
coordination;  and  the  allocation  of 
additional  spectrum  to  the  TMRS. 

— The  primary  orientation  of  the  TMRS 
as  between  maintaining  local 
exchange  service  facilities  or 
maintaining  interexchange  service 
facilities. 

— The  use  of  TMRS  fi^qiiencies  to 
maintain  customer  premises 
equipment  and  enhanced  service 
o^erings  furnished  by  the  separated 
subsidiaries  of  AT&T  and  the  BOCs. 

— The  economic  impact  of  changes  in 
eligibility  and  operations  in  the  TMRS 
on  smaller  independent  telephone 
companies  and  rural  telephone 
companies  and  cooperatives. 

6.  Comments  and  reply  comments  in 
response  to  the  issues  raised  in  the 
Notice  of  Inquiry  in  this  proceeding 
were  submitted  by  the  following  parties: 

Comments 

Central  Committee  on  Telecommunications  of 
the  American  Petroletim  institute  (AH) 

American  Telephone  and  Telegraph 
Company  (AT&T) 

Bell  OperatiDg  Companies  (BOCs)  * 


At  tiroes  throughout  this  Notice,  we  label  the 
frequencies  exclusively  allocated  to  the  wireline 
earners  pursuant  to  i  90.Bl(dXl)  as  the  "limitation 
1 "  frequencies,  and  the  frequencies  to  which  the 
microwave  carriers  have  access  pursuant  to 
i90.81(d)(4)  are  labelled  the  "limitaUon  4 " 
frequencies. 

'  For  ease  of  reference,  the  foUowing  Telephone 
Companies  which  iointly  submitted  their  comments 
and  replies  are  called  the  "Bell  Operating 
Companies":  The  Bell  Telephone  Company  of 
Pennsylvania:  the  Chesapeake  and  Potomac 
Telephone  Companies;  The  DiamorMl  State 
Telephone  Co.:  Illinois  Bell  Telephone  Co.;  IndUna 


Continental  Telecom.  Inc.  (Contel) 

Forest  Industries  Telecommiinicationa  (FIT) 

Illinois  Telephone  Association 

Manufacturers  Radio  Frequency  Advisory 
Committee  (MRFAC) 

National  Telephone  Cooperative  Asaociatiaa 
&  Organization  for  the  i¥otectiaa  aad 
Advancement  of  Small  Telephone 
Companies  (NTCA/OPASTtX)  fiitiv 
jointly) 

United  States  Telephone  Asaodatiaa  (USTA) 

Utilities  Telecommunications  Corniol  (UTC) 

Reply  Comments 

American  Telephone  and  Telegraph 

Company  * 
Bell  Operating  Companies 
NTCA/OPASTCO 

United  States  Telephone  Asaodaboa 
Western  Teie-Conmranications.  Inc.  (WTCQ 
Western  Union  Telegraph  Company 

Diacussion 

A.  AT&Ts  Status  as  an  Eligible  in  the 
TMRS 

7.  Upon  divestiture  of  its  BOCs  on 
January  1, 1984,  pursuant  to  the 
Modified  Final  Judgment  in  US.  v. 
A  T&T,  •  AT&T  was  no  longer  a  provider 
of  local  exchange  telephone  service.  The 
provision  of  this  local  exchange  service 
formed  the  basis  of  AT&Ts  el^ibility 
for  wireline  carrier  frequencies  in  the 
TMRS.  The  Notice  of  Inquiry  noted  that 
AT&T  is  an  interexdiange  (long 
distance]  carrier  operating  in 
competition  with  other  interexdiange 
carriers,  like  GTE  Sprint  and  MCL  who 
themselves  have  eligibility  in  the  TMRS 
on  the  microwave  carrier  frequendes 
based  on  their  status  as  licensees  in  the 
Point-to-Point  Microwave  Radio  Service 
under  Part  21  of  the  Rules.  The  Notice  of 
Inquiry  asked  whether  AT&T  should 
continue  to  be  eligible  in  the  TMRS 
under  the  wireline  carrier  classificatioB 
and  whether  AT&T  should  be 
"grandfathered"  to  use  the  frequencies 
on  which  it  currently  operates. 


Bell  Telephone  Co..  Inc.;  Michigan  BeH  1 
Co.:  The  Mountain  States  Telepboat  tm 
Co.:  Nevada  Bell:  New  Ei^land  Tetepboae  uoi 
Telegraph  Co.:  New  }ersey  Bell  Teleptwae  Co.;  New 
York  Telephone  Co„  The  Nortfaweslen  Bcfl 
Telephone  Co;  The  Ohio  Bell  Telephosw  C«;  I 
Bell:  Pacific  NoHhwest  Bell  Telephone  Co; 
Central  Bell  Telephone  Co;  Southern  BeH 
Telephone  and  Telegraph  Co.;  Southwesteni  I 
Telephone  Co.:  and  Wisconsin  Bell.  inc. 

'Reply  comments  in  this  proceeding  waM d 
January  4. 1985.  ATST  Ried  their  raply  i 
(anuary  a  1985.  accompanied  wilk  •  i 
Acceptance  of  Late  Filed  Reply  t 
Motion  requested  that  the  Commissian  accepl  I 
reply  comments  since  they  were  the  fmal  set  of 
pleadings  to  be  filed  in  this  Notice  ofhtquiry  and 
thus  no  party  would  be  prejudiced  by  the 
Commission's  considerabon  of  them.  We  sgiiif.  •■ 
hereby  accept  them. 

*552  F.  Supp.  131  (D.D.C  1982).  afrdsvbnomL 
Maryland  \.  United  States.  460  U.S.  1001  (1983) 
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8.  ATaT  is  the  largest  single  user  of 
Telephone  Maintenance  Radio  Service 
facilities.  In  its  comments,  AT&T 
observed  that  divestiture  resulted  in  a 
50%  increase  in  plant  and  facilities  over 
that  which  it  previously  held. 'This 
increase  resulted  from  the  transfer  to 
AT&T  of  the  inter  LATA 
communications  links  owned  by  the 
BOCs.*  While  AT&T  assumed 
responsibility  for  maintaining  these 
additional  facilities,  only  one  TMRS 
base  station  (in  a  rural  part  of 
Washington  State)  and  associated 
mobile  units  were  transferred  from  the 
BOCs  to  AT&T.  Thus  AT&T  states  that 
its  need  for  TMRS  frequencies  to 
maintain  its  facilities  has  increased 
significantly.  Citing  its  embedded, 
investment  in  the  TMRS,  and  its  post- 
divestiture  investments  in  TMRS 
facilities,' AT&T  proposes  that  if  it  were 
to  be  displaced  from  the  "limitation  1" 
frequencies,  that  its  currently  authorized 
frequencies  and  facilities  be 
grandfathered  for  the  useful  life  of  the 
equipment  in  order  to  allow  it  to  recover 
its  investment  in  embedded  TMRS  plant. 
AT&T  contends  failure  to  grandfather 
these  faciities  would  force  it  to  convert 
all  its  TMRS  equipment  utilizing 
"limitation  1"  ft-equencies  to  operate  on 
different  frequencies  or  force  the 
wholesale  replacement  of  its  equipment 
utilizing  those  frequencies. 

9.  Every  party  in  this  proceeding  that 
chose  to  address  the  issue  of  AT&Ts 
status  as  an  eligible  in  the  TMRS 
commented  in  support  of  AT&Ts 
continued  access  to  its  present  TMRS 
frequency  assigments  either  through 
"grandfathering"  or  by  the  elimination 
of  the  fence  between  the  wireline 
frequencies  end  the  microwave 
frequencies.  Organizations  representing 
users  of  the  Private  Land  Mobile  Radio 
Services  sharing  frequencies  with  the 
TMRS  (MRFAC,  UTS,  API)  were 
concerned  that  any  displacement  of 
AT&T  from  the  frequency  assignments 
designated  for  wireline  carrier  use 


'The  added  plant  and  facilities  acquired  by 
AT&T  as  a  result  of  divestiture  represents  a  88% 
increase  in  point-to-puint  microwave  radio  facilities, 
and  a  30%  increase  in  cable  sheath  miles.  (AT4T 
Co/iimpnls.  p.  8.) 

'Pursuant  to  ihe  Modified  Final  fudgment,  Local 
Access  and  Transport  Area  (LATA)  boundaries 
were  drawn  to  differentiate  "exchange"  and 
"inlert-xchange"  services  for  the  purposes  of  the 
MFJ  The  BOCs  provide  service  within  the  UVTAs 
(intra-LATA).  and  interexchange  carriers,  including 
ATftT.  provide  service  between  the  LATAs  (inter- 
LATA). 

'.■\T»T  embedded  investment  in  TMRS  facilities 
as  of  lanuary  1.  1964  was  approximately  S8.e 
million.  Additionally.  ATaTs  expenditures  for  the 
construction  of  base  stations  and  the  purchase  of 
mobile  radio  equipment  for  TMRS  use  during  1984 
were  approximately  $3.0  million.  (ATiT  Comments. 
p.  7.) 


would  produce  severe  congestion  on  the 
already  shared  "Umitation  4" 
frequencies.  Organizations  representing 
local  exchange  carriers  (Contel,  USTA, 
NTC/OPASTCO)  also  supported 
AT&T's  continued  access  to  its  existing 
frequency  assigiunents  regardless  of 
whether  these  groups  supported  the 
continuation  of  the  frequency  fence 
between  the  wireline  carriers  and  the 
microwave  carriers.'"  All  parties  agreed 
that  displacement  of  AT&T  from  the 
wireline  frequencies  would  not  only 
"strand"  AT&Ts  embedded  capital 
investment  in  TMRS  facilities,  but 
would  also  result  in  a  predominance  of 
TMRS  users  on  one  side  of  the 
frequency  fence  (the  microwave,  or 
interexchange,  carrier  side)  while 
leaving  a  glut  of  frequency  capacity  on 
the  other  side  (the  wireline  carrier 
side.)" 

B.  Division  of  Frequencies  in  the  TMRS 

10.  The  Notice  of  Inquiry  requested 
comments  on  the  following  issues: 
whether  all  the  VHP  (30-50  MHz  band 
and  150  MHz  band)  and  UHF  (450-470 
MHz  band)  frequencies  how  allocateel  to 
the  TMRS  should  be  made  available  to 
both  wireline  and  microwave  carriers  on 
an  equal  basis  (i.e.,  removal  of  the 
frequency  fence);  the  role  of  interservice 
frequency  coordination  on  the  twelve 
UHF  frequency  pairs  that  the  TMRS 
shares  with  the  Power,  Petroleum, 
Forest  Products  and  Manufacturers 
Radio  Services;  the  allocation  of 
additional  spectrum  to  the  TMRS;  and 
the  current  problems  existing  between 
and  among  wireline  and  microwave 
carriers  in  the  470-512  MHz  band  and 
the  800  MHz  band,  where  there  is  no 
division  of  frequencies  or  exclusive 
allocations  for  the  TMRS. 

11.  The  USTA.  MRFAC,  AT&T,  UTC. 
API  and  WTCI  supported  dropping  the 
frequency  fence,  claiming  that  this 
division  of  frequencies  was  arbitrary  in 
today's  increasingly  complex 
telecommunications  environment  where 
the  technologies  employed  by 
interexchange  and  local  exchange 
carriers  are  often  the  same.  USTA,  the 


'"The  BOCs  would  indirectly  "grandfather" 
ATATs  use  of  "limitation  1"  frequencies  by 
designating  one  wireline  frequency  pair,  presumably 
the  one  most  used  by  ATiT,  as  the  exclusive 
frequency  pair  for  the  use  of  the  microwave  carriers, 
including  AT4T.  see  paragraph  13.  infra. 

' '  ATaT  is  licensed  on  all  ten  of  the  exclusive 
"limitation  1"  frequencies  and  for  the  three  of  the 
"limitation  4"  frequencies.  The  most  heavily  used  is 
"limitation  1"  frequency  451.325  MHz  which 
accounts  for  85%  of  base  station,  repeater  and 
mobile  TMRS  frequencies  authorized  to  ATaT. 
ATaTs  maintenance  personnel  have  at  their 
disposal  465  TMRS  base  stations  and  repeaters. 
1559  vehicular  units,  354  portable  units  and  22 
airborne  units.  (ATaT  Comments,  pp.  4-5). 


national  trade  association  for  local 
exchange  telephone  companies,  urged 
the  adoption  of  a  "pragmatic"  approach 
which  emphasizes  the  purpose  of  the 
TMR — the  use  of  radio  for  the  efficient 
construction,  repair  maintenance  and 
operation  of  common  carrier  facilities — 
rather  than  an  "artificial"  division  of 
frequencies  among  carriers.  USTA 
states: 

Many  of  our  members  (and  their  affiliates] 
currently  have  diverse  interests  in  all  aspects 
of  telephone  coinmunications.  including 
provision  of  interexchange  services,  customer 
premises  equipment  (CPE)  and  enhanced 
services.  Such  wireline  carriers  and  their 
operations  cannot  be  neatly  assigned  to 
either  the  wireHne  or  the  microwave 
category,  as  the  Rule  is  currently 
constructed.'* 

12.  Organizations  representing  users 
of  the  Private  Land  Mobile  Radio 
Sercices  sharing  frequencies  with  the 
TMRS  generally  supported  dropping  the 
division  of  frequencies.  MRFAC  noted 
that  with  the  growing  overlap  of 
wireline  and  interexchange  common 
carrier  service  and  technologies,  there  is 
no  longer  any  practical  reason  to 
designate  certain  frequencies  for  the 
exclusive  use  of  wireline  carriers.  API 
notes  that  removal  of  the  frequency 
fence  would  likely  equalize  use  of  all 
TMRS  frequencies.  However,  these 
organizations  are  concerned  that 
removal  of  the  frequency  fence  may  lead 
to  an  increased  number  of  applications 
for  the  shared  TMRS  frequencies  with  a 
concomitant  increase  in  congestion  on 
these  frequencies.  MRFAC  and  UTC 
propose  to  relieve  additional  frequency 
congestion  on  the  shared  frequencies  by 
allowing  microwave  carriers  to  use  the 
currently  allocated  wireline  frequencies. 
MRFAC  and  UTC  would  designate  the 
current  wireline  "limitation  1" 
frequencies  as  the  primary  frequencies 
for  all  common  carriers  and  allow  those 
carriers  access  to  the  12  shared 
frequencies  only  when  the  "primary" 
frequencies  in  their  geographic  area  are 
exhausted. 

13.  The  BOCs.  NTCA/OPASTCO,  the 
Illinois  Telephone  Association  and 
Contel  support  the  retention  of  the 
frequency  fence  in  order  to  preserve  the 
access  of  local  exchange  carriers  to  the 
exclusive  wireline  frequencies.  The 
BOCs  claim  that  the  maintenance  and 
repair  of  local  exchange  facilities 
inherently  requires  greater  use  of  TMRS 
facilities  than  the  maintenance  and 
repair  of  microwave  stations.  Citing  the 
"limited  number"  of  microwave  towers 
in  any  given  geographic  area,  and 
claiming  that  conventional 


"USTA  Comments,  p.  3. 


communications  systems,  such  as 
telephones,  are  often  pre-installed  at  the 
site  of  the  microwave  tower,  the  BOCs 
claim  microwave  carriers  are  much  less 
dependent  upon  TNIRS  facilities  for 
internal  communications  than  are 
wireline  carriers.  The  BOCs  recommend 
that  we  maintain  the  existing  frequency 
fence  but  reallocate  one  of  the  UHF 
wireline  frequency  pairs  to  the 
microwave  carriers  for  their  exclusive 
use,  allow  microwave  licensees  of  any 
wireline  frequency  three  to  five  years  to 
migrate  to  the  designated  exclusive 
microwave  frequency  pair,"  and  allow 
the  same  time  frame  for  any  existing 
wireline  licensees  to  migrate  away  from 
that  exclusive  microwave  frequency 
pair. 

14.  NTCA/OPASTCO  would  maintain 
the  frequency  fence,  but  change  the 
distinction  between  the  sides  of  the 
fenre  in  order  to  more  cleariy  reflect  the 
new  telecommunications  environment. 
According  to  NTCA/OPASTCO,  the 
more  accurate  distinction  is  between 
exchange  carriers  and  interexchange 
carriers.  They  assert  the  term 
"microwave  carrier"  no  longer  has  the 
niertning  it  once  did,  since  many 
exchange  carriers  as  well  as  many 
interexchange  carriers  employ 
microwave  circuits,  and  many 
interexchange  carriers  use  "wires"  of 
one  type  or  another  (e.g.,  fiber  optics)  to 
carry  traffic.  NTCA/OPASTCO  believes 
some  sort  of  frequency  fence  in  the 
TMRS  is  necessary  to  assure  that 
interference  between  the  maintenance 
and  repair  activities  of  local  exchange 
and  interexchange  carriers  is  minimized. 
Recognizing  that  there  may  be  instances 
wliere  the  requirements  of  one  class 
exceed  the  number  of  frequencies 
available  to  if  in  a  given  geographic 
area,  NTCA/OPASTCO  would  permit 
limited  access  to  each  other's  pools 
within  the  existing  standard.'* 

15.  All  commenters  to  this  proceeding 
that  addressed  the  issue  of  interservice 
fiequency  coordination  of  the  12  UHF 
fi-equency  pairs  the  TNIRS  shares  with 
the  Power.  Petroleum,  Forest  Products 
and  Manufacturers  Radio  Services 


"  Aside,  of  rourse.  from  ATAT.  whom  the  BOCs 
lal>el  as  a  "microwave"  carrier  in  the  posl- 
divrgliture  environment,  tt>e  number  of  cases  where 
tradiliondl  microwave  carriers  employ  wireline 
frequencies  is  extremely  smdll.  The  I'MRS  rule  does 
no'  give  microwave  carriers  the  option  of  applying 
for  "wireline"  frequencies  when  all  their 
"microwave"  frequency  pairs  are  assigned  in  Iheir 
geographic  area.  Therefore,  in  only  a  limited  number 
of  instances,  pursuant  to  the  Part  90  waiver  process. 
47  cm  i  90.151.  has  the  Commission  permitled 
microwave  carriers  to  employ  wireline  frequencies. 

'♦  NTCA/OPASTCO  suggest  permifli.-ig  access  to 
the  other  pool  when  all  frequencies  for  which  the 
applicant  is  primarily  eligible  are  assigned  within  35 
miles  of  the  proposed  base  station.  See  47  CtR 
90.81(d)(4). 


vigorously  supported  continued 
interservice  frequency  coordination." 
The  BOCs  and  NTCA/OPASTCO  noted 
the  likelihood  of  service  deterioration 
due  to  increased  harmful  interference  if 
interservice  frequency  coordination 
were  absent.  API  commented  on 
interservice  frequency  coordination, 
stating: 

This  coordination  approach  bas  been 
successful  in  a\  oiding  interference  between 
users.  Both  Congress  and  the  FCC  have 
rect*nl!y  recognized  the  value  of  frequency 
coordination  procedures  for  licensees  in  the 
Private  Land  Mobile  Radio  Services. 
[Footnote  omitted.]  These  benefits  .should 
continue  to  be  extended  to  assignments 
shared  between  TMRS  operators  and  other 
Part  90  users.  The  Commibsion  has  recently 
adopted  a  Notice  of  Proposed  Rule  Making  in 
the  Docket  No.  8^737  procaeding  designed  to 
examine  frequency  coordination  issues. 
Interservice  coordination  procedures 
specified  in  that  Notice  of  Proposed  Rule 
Making  may  make  these  interservice 
coordination  efforts  even  easier  than  they  are 
todHy.'" 

16.  Commenters  generally  agreed  that 
the  allocation  of  additional  frequencies 
to  the  TN4RS  would  alleviate  certain 
congestion  problems  in  that  ser\'ice.  The 
USTA  viewed  implementation  of  the 
Commission's  proposal  in  General 
Docket  No.  84-1233  to  allocate 
additional  spectnmi  in  the  900  MHz 
band  to  the  Private  Land  Mobile  Radio 
Services  as  a  prerequisite  to  actual 
elimination  of  the  frequency  fence. '^ 


"  Interservice  frequency  coordination  is  the 
process  by  which  the  Commission  assures  that 
applications  for  facilities  on  frequencies  thai  are 
shared  between  two  or  more  private  land  mobile 
services  do  not  cause  interference  to  the  operations 
of  co-channel  users  within  a  certain  geographic 
radius  from  the  site  of  proposed  operation.  Thus, 
applicants  for  frequencies  on  any  of  the  12  VHF 
frequency  pairs  that  are  shared  between  these  five 
services  can  request  one  of  the  shared  frequency 
pairs  only  when  all  of  the  base  and  rocbili; 
freiuencies  for  which  the  applicant  is  primarily 
eligible  are  assigned  within  a  mites  oi  the  |iroposrd 
base  station.  The  frequency  cooi  Jinat'.m 
committees  for  all  five  services  fnust  ci>n.:;ur  ivith 
the  applicntion,  pursuant  to  47  CFR  §  90.81(d)(4). 

The  Commission-recognized  organization 
responsible  for  frequency  coordination  activities  in 
the  TMRS  is  the  Telephone  Maintenance  Frequency 
Advisory  Committee  (TELFAC).  For  backjiround  on 
the  frequency  coordination  process  in  the  private 
land  mobile  services,  see  Notice  of  Proposed  Rule 
AfuA;/:.?.  PR  Docket  83-737.  48  FR  454.54  (November 
16.  19M). 

'•  API  Comments,  p.  9. 

"  General  Docket  No.  84-1233.  Amendment  of 
Parts  2.  15  and  90  of  the  Commission 's  Rules  and 
Regulations  to  Allocate  Frequencies  in  the  896-902 
MHz  and  935-941  MHz  Band  for  Private  La:vi 
Mobile  Use.  FCC  84-575.  released  January  3. 1985. 
50  FR  1582  (January  11.  1985). 


AT&T  believes  sufficient  spectrrmfi 
should  be  allocated  to  the  TMRS 
commensurate  with  the  service's 
importance  in  order  to  reduce  frequency 
congestion  in  certain  areas.  NTCA/ 
OPASTCO  and  the  BOCs  believe  the 
Commission  should  study  the  issue  of 
frequency  allocations  to  the  TMRS  in 
more  detail  by  "collecting  concrete 
data."  During  this  study  period,  these 
parties  propose  the  Commission 
"freeze"  current  TMRS  assignments  and 
defer  action  on  ail  pending  ATftT 
applications  fur  "limitation  1" 
frequencies  imtil  the  issuance  of  an 
Order  in  this  proceeding.  *  • 

17.  None  of  the  comments  or  reply 
comments  discussed  current  problems 
existing  between  and  among  wireline 
and  microwave  carriers  in  the  470-512 
MHz  band  the  800  MHz  band — bands 
where  there  is  no  division  of  frequencies 
among  carriers  or  even  any  exclusive 
frequency  allocations  for  the  TMRS. 

C.  Orientation  of  the  TAfRS:  Local 
Exchange  vs.  Interexchange 

18.  The  Notice  of  Inquiry  observed 
that  the  TMRS  was  primarily 
established  in  1958  to  provide  for  the 
maintenance  and  operation  of  "basic 
transmission  facilities."  This  led  us  to 
inquire  whether  TMRS  facilities  should 
be  oriented  toward  the  maintenance  of 
local  exchange  service  facilities  (i.e..  the 
local  loop)  or  the  maintenance  of 
interexchange  service  facilities  (long 
distance  lines). 

19.  The  USTA  and  API  believe  that 
the  concept  of  "basic  transmission 
facilities"  ultimately  includes  both  local 
exchange  and  long  distance  service,  and 
that  neither  type  of  service  should  take 
precedence  over  the  other.  For  USTA, 
any  proposed  modification  of  the  T^IRS 
Rule  should  aim  to  enhance  the 
maintenance  and  operation  of  overall 
telecommunications  services.  NTCA/ 
OPASTCO,  the  BOCs  and  the  Illinois 
Telephone  Association  argue  that  the 
maintenance  of  local  exchange  facilities 
should  have  precedence  over  the 
maintenance  of  interexchange  facilities. 
These  parties  submit,  for  reasons  also 
discussed  in  paragraph  13,  supra,  that 
interexchange  carriers  have  alarm  and 
testing  points  on  their  circuits  that  are 
concentrated  and  enploy  redundant 
circuitry  to  connect  two  or  more  points 
on  their  network,  while  local  exchange 
carriers  have  long  loop  lengths  and  large 
service  areas  which  make  it  expensive 
to  install  alarm  and  testing  points.  These 
differences  make  local  exchange 
carriers  more  dependent  on  the  TMRS. 


'»  BOC  Comments,  p.  8:  NTCA/OPASTCO  /tepty 

Comments,  pp.  ft-7. 
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according  to  these  parties.  AT&T,  in  its 
Reply  Comments,  vigorously  rebuts 
these  arguments,  emphasizing  the 
similarities  in  TMRS  requirements 
between  local  exchange  carriers  and 
interexchange  carriers.  AT&T  points  out 
that  it  is  precisely  the  large  number  of 
alarm  and  testing  points  on  its  26,000 
sheath  miles  of  buried  cable,  1,230  miles 
of  fiber  optic  cable,  and  3,200 
microwave  stations,  which  requires  the 
use  of  TMRS  facilities  to  dispatch  work 
crews  when  these  alarms  are 
activated." 

D.  Using  the  TMRS  to  Maintain  CPE 
and  Enhanced  Service  Offerings 

20.  The  Notice  of  Inquiry  requested 
comment  on  the  use  of  TMRS  facilities 
to  install,  maintain  and  repair  customer 
premises  equipment  (CPE)  and 
equipment  associated  with  enhanced 
service  offerings.  All  parties  who 
addressed  this  issue  generally  agreed 
that  TMRS  facilities  should  not  be 
employed  for  communications  related  to 
installing  and  maintaining  CPE  or 
enhanced  service  offerings.-"  AT&T  and 
the  BOCs  strongly  emphasized  that 
neither  AT&T  Information  Systems 
(ATTIS — AT&T's  separated  subsidiary) 
or  the  separate  subsidiaries  of  the  BOCs 
who  market  and  install  CPE  and 
enhanced  services,  should  be  permitted 
to  use  TMRS  facilities  for  these 
activities.  The  BOCs.  AT&T,  and  the 
organizations  representing  Private  Land 
Mobile  Radio  Service  users,  would  also 
prohibit  communications  common 
carriers  on  whom  no  separate 
subsidiary  requirement  is  imposed,  as 
well  as  any  other  entities,  from  using 
TMRS  facilities  for  activities  involving 
the  installation  and  maintenance  of  CPE 
and  enhanced  services.  API's  statement 
below  summarizes  the  position  of  the 
majority  of  commenters: 

These  enhanced  service  and  CPE  providers 
should  not  be  allowed  access  to  the  limited 
TMRS  spectrum.  To  permit  these  companies, 
with  massive  growth  potential,  access  to  the 
frequency  assignments  available  to  the  TMRS 
would  be  detrimental  both  to  those  who 
employ  this  spectrum  for  basic  transmission 
service  maintenance  needs  and  those,  such 
as  Central  Committ^  members,  who  share, 
on  an  interservice  basis,  UHF  assignments, 
with  TMRS  licensees.^'' 


21.  USTA  recommends  that  the  TMRS 
Rule  be  amended  to  allow  local 
exchange  carriers  and  "facilities- 
owning"  interexchange  common 
carriers,  and  their  subsidiaries,  to  be 
eligible  in  the  TMRS  for  construction, 
repair,  operation  and  maintenance  of  all 
their  common  carrier  facilities.'*  USTA 
points  out  that  carriers  now  eligible  in 
the  T\iRS  have  chosen,  or  been 
required,  to  use  various  types  of 
corporate  structures  for  their  operations 
for  transmission  facilities,  CPE  and    . 
enhanced  service  offerings. 

Consequently.  USTA  argues  that  any 
distinction  in  the  TMRS  Rule  based  on 
corporate  structure  would  be  arbitrary, 
forcing  those  carriers  using  common 
equipment  and  persoimel  for  different 
activities,  solely  due  to  TMRS  eligibility 
requirements,  to  separate  these 
operations  or  maintain  duplicative  radio 
facilities. 

22.  Thus.  USTA  would  extend  TMRS 
eligibility  to  a  carrier's  subsidiaries,  but 
not  to  its  affiliates,  contending  that  a 
carrier  should  not  be  penalized  simply 
because  it  uses  a  subsidiary  for 
construction  and  maintenance  activities. 
Affiliates,  however,  would  not  be 
eligible  in  the  TMRS  because  the  eligible 
carrier  cannot  control  its  other  affiliates 
as  it  can  control  its  own  subsidiaries.'^ 

E.  Economic  Impact  on  Small  and  Rural 
Telephone  Companies 

23.  Pursuant  to  our  responsibilities 
under  the  Regulatory  Flexibility  Act  of 
1980.  5  U.S.C.  601  et  seq..  the  Notice  of 
Inquiry  solicited  comments  specifically 
on  the  economic  impact  of  changes  in 
TMRS  eligibility  and  operations  on 
smaller  independent  telephone 
companies  and  rural  telephone 
companies  and  cooperatives. 

24.  NTCA/OPASTCO,  national 
organizations  representing  small  and 
rural  exchange  carriers,  assert  that 
removal  of  the  frequency  fence  would 
have  an  adverse  effect  on  the  operations 
of  small  and  rural  exchange  carriers. 
When  filing  their  comments,  NTCA/ 
OPASTCO  asserted  that  quantifiable 
dollar  impacts  were  not  available.  They 
believe  that  removal  of  the  frequency 
fence  would  increase  the  need  for 


'»  AT4T  Reply  Comments,  pp.  5-9. 

"  NTCA/OPASTCOs  position  is  that  the  use  of 
TMRS  frequencies  for  the  provision  of  CPE  and 
enhdnced  services  should  be  limited  to  local 
exchange  carriers  with  no  separate  subsidiary 
requirement.  As  their  comments  apply  to  the 
operations  of  small  and  rural  exchange  carriers, 
they  are  discussed  at  Section  E. 

* '  API  Comments,  p.  14. 


"  By  restricting  eligibility  to  "facilities-owning" 
interexchange  common  carriers,  USTA's  proposal 
would  prevent  those  entities  engaged  in  pure  resale 
of  communications  common  carrier  capacity  from 
holding  TMRS  authorizations. 

"  Under  USTAs  proposal,  ATTIS  would  still  be 
barred  from  TMRS  eligibility.  ATTIS  is  a  subsidiary 
of  parent  AT&T.  AT4T  Communications  (ATTCom). 
the  existing  TMRS  eligible  owning  transmission 
facilities,  is  also  a  subsidiary  of  parent  AT»T. 
Because  ATTIS  is  an  afniiale.  but  not  a  subsidiary, 
of  ATTCom.  ATTIS  could  not  hold  a  TMRS 
authorization  because  it  is  not  under  the  control  of 
ATTCom. 


frequency  coordination  and  also  drive 
up  its  cost.  To  the  extent  that  TMRS 
frequencies  would  not  be  available  in  a 
given  geographic  area,  NTCA/ 
OPASTCO  asserts  that  the  cost  of 
maintaining  rural  telecommunications 
plant  would  rise.  They  do  not  show, 
however,  that  congestion  on  the  TMRS 
frequencies  is  a  problem  in  the  largely 
rural  areas  served  by  their  membership. 

25.  NTCA/OPASTCO  expressed 
concern  that  any  prohibition  on  using 
TMRS  facilities  to  install  and  maintain 
CPE  and  enhanced  services  would 
severely  affect  small  and  rural 
telephone  companies  that  use  common 
equipment  and  personnel  to  maintain 
both  their  basic  transmission  facilities 
and  CPE/enhanced  facilities.  NTCA/ 
OPASTCO  described  the  problem: 

.  .  .  [Tjhe  crew  may  start  its  day  fixing  a 
subscriber's  drop  wire,  then  move  to 
replacing  another  subscriber's  CPE,  then  test 
and  repair  some  distribution  facilities,  and 
finally  install  and  test  out  an  enhanced 
service  for  a  third  subscriber.  Permitting  the 
crew  to  use  its  vehicle's  radio  only  for  some 
tasks  and  not  for  others  would  be  an 
administrative  nightmare  for  both  the  carrier 
and  the  crews,  would  cause  the  carrier  to 
incur  needless  costs,  and  would  waste  time 
and  money.  For  these  reasons,  carriers  not 
subject  to  the  separate  subsidiary 
requirements  for  the  provision  of  CPE  and 
enhanced  services  should  be  allowed  to  use 
the  TMRS  frequencies  for  all  operations.** 

Proposal 

26.  The  Commission  is  impressed  by 
the  quality  of  the  comments  and  reply 
comments  submitted  in  response  to  the 
Notice  of  Inquiry.  All  parties  recognized 
the  complexity  of  the  post-divestiture 
telecommunications  environment,  and 
the  Commission's  special  public  interest 
responsibility  to  inquire  into  modifying 
the  TMRS  Rule  to  make  it  consistent 
with  the  new  structure  of  the  industry. 

27.  After  careful  review  of  the 
comments  and  replies,  we  are  proposing 
to  remove  the  frequency  fence  and  make 
all  TMRS  frequencies  available  to  both 
local  exchange  and  interexchange 
carriers  on  an  equal  basis.  The  twelve 
UHF  frequency  pairs  that  are  shared* 
with  the  Power.  Petroleum,  Forest 
Products  and  Manufacturers  Radio 
Services  would  continue  to  be  subject  to 
interservice  sharing  and  interservice 
frequency  coordination  under  our 
proposal.  We  are  not  proposing  to 
permit  the  use  of  TMRS  facilities  for  the 
installation  and  maintenance  of  CPE  or 
enhanced  service  offerings  except  where 
these  activities  are  undertaken  by  a 
TMRS  eligible  using  common  equipment 
for  the  maintenance  of  both  its  basic 


»♦  NTCA/OPASTCO  Comments,  pp.  12-13. 
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transmission  facilities  and  its  CPE/ 
enhanced  offerings.*' 

28.  The  comments  demonstrate  to  us 
that  the  existing  division  of  frequencies 
in  the  TMRS  between  "wireline" 
carriers  and  "mircowave"  carriers 
makes  little  sense  in  today's 
telecommunications  environment  where 
all  communications  common  carriers 
use  various  transmission  media  to  carry 
their  traffic.  The  comments  also 
demonstrate  to  us  on  two  counts  that 
the  requirements  of  local  exchange 
carriers  and  interexchange  carriers  for 
facilities  in  the  TMRS  are  comparable. 
First,  the  comments  do  not  convince  us 
that  the  requirements  of  any  single  class 
of  carrier  should  have  precedence  in  the 
TMRS.  We  believe  the  underlying 
purpose  of  the  TMRS,  promulgated  in 
1958,  still  applies:  facilities  in  this 
service  are  used  to  allow 
communications  common  carriers  to 
increase  the  efTiciency  with  which  they 
can  construct,  maintain,  repair  and 
operate  their  basic  transmission 
facilities,  with  the  benefits  of  this 
greater  efficiency  accruing  to  the  public. 
We  also  believe  that  basic  transmission 
facilities  subsume  both  local  exchange 
service  and  interexchange  (long 
distance)  service.  Second,  the  post- 
divestiture  telecommunications 
environment  has  altered  the  traditional 
distinctions  between  what  constitutes, 
and  who  provides,  local  exchange 
service  and  interexchange  service. 
Today,  many  local  exchange  carriers 
provide  interexchange  service. 
Consequently,  the  BOCs  have  both  local 
exchange  and  intra-LATA 
interexchange  responsibilities.** 


••  In  the  proceeding  in  CC  Docket  83-115  et  al.. 
Policy  and  Rules  Concerning  the  Furnishing  of 
Customer  Premises  Equipment,  Enhanced  Services 
and  Cellular  Communications  Services  by  the  Bell 
Operating  Companies  (Report  and  Order  (BOC 
Separation  Order,  95  FCC  2d  1117  (1984), 
Memorandum  Opinion  and  Order  on 
Reconsideration  (BOC  Separation  Order 
Reconsideration),  49  PR  26056  (June  26. 1984), 
appeal  dismissed  sub  nom.  Illinois  Bell  Telephone 
Co  V.  FCC.  740  F.2d  465  (7th  Cir.  1984)),  we 
determined  that  each  of  the  seven  divested  Regional 
Holding  Companies  (RHCs)  must  form  a  separate 
subsidiary  if  it  wants  to  sell  or  lease  CPE.  The  rule 
proposed  here  would  not  permit  any  RHC  or  its 
separated  CPE  subsidiary  to  secure  an  authorization 
in  the  TMRS  because  only  the  operating  companies 
owned  by  the  RHCs  [see  fn.  4,  supra)  are  the  eligible 
communications  common  carriers.  Under  this 
proposal,  individual  operating  companies  would 
only  be  able  to  use  TMRS  facilities  to  maintain 
CPE/enhanced  services  to  the  extent  that  they,  (1) 
had  responsibilities  pursuant  to  state  Public  Service 
Commission  requirements  to  install  and  maintain 
CPE  or  enhanced  service  offerings,  and  (2)  used  the 
same  vehicles  to  maintain  CPE/enhanced  services 
that  they  use  to  maintain  their  basic  transmisbiun 
facilities  as  a  communications  common  carrier. 

«•  NTCA/OPASTCO  Comments,  p.  11,  note  5. 


29.  We  propose  to  remove  the 
frequency  fence  in  keeping  with  our 
policy  that  the  sharing  of  channels 
among  like  users  tends  to  increase 
spectrum  utilization.*'  We  are  mindful 
of  the  concerns  of  those  commenters, 
such  as  NTCA/OPASTCO  and  the 
BOCs,  that  in  the  absence  of  a  frequency 
fence,  problems  of  harmful  interference 
between  the  TMRS  operations  of  local 
exchange  carriers  and  interexchange 
carriers  can  be  expected.  However,  two 
points  persuade  us  that  we  can  propose 
removing  the  frequency  fence  without 
engendering  harmful  interference  on 
shared  channels.  First,  we  note  the  lack 
of  any  comments  from  any  party  to  the 
effect  that  they  have  experienced 
interference  to  their  TMRS  operations  in 
the  470-512  MHz  band  *»  and  the  800 
MHz  band — bands  where  there  is  no 
division  of  frequencies  based  on  the 
class  of  carrier.  Second,  we  are 
confident  that  the  existing  frequency 
coordination  mechanism  can  resolve 
any  potential  interference  in  the  TMRS. 
The  USTA  made  the  point  well: 

Dissolution  of  the  fence,  rather  than 
imposition  of  reassignments  for  all  (or  many) 
carriers,  will  better  promote  long  term 
coordination  in  the  service.  Adoption  of  a 
mandatory  reassignment  proposal  would 
require  the  dislocation  of  many  companies 
from  those  TMRS  frequencies  which  they  use 
currently,  with  concomitant  expenditures  of 
resources. 

USTA's  proposal  to  eliminate  the  fence 
would  not  mandate  any  dislocations.  AT&T 
could  continue  to  operate  on  its  licensed 
frequencies.  The  local  exchange  companies 
could  similarly  continue  to  use  those 
frequencies  they  currently  use.  Coordination 
issues  which  arise  would  be  resolved  by 
TELFAC  "  imder  the  same  standards  which 
TELFAC  has  applied  since  its  inception.  The 
coordination  entity,  in  keeping  with  its 
charter,  would  continue  to  promote  efficiency 
and  limit  potential  interference  as  it  conducts 
its  coordination  activities.'** 


*'  See  Report  and  Order.  PR  Docket  No.  84-370, 
Amendment  of  Part  90  of  the  Commission 's  Rules 
concerning  the  sharing  of  two  Police  Radio  Service 
frequency  pairs  with  eiigibles  in  tiie  Fire  and 
Special  Emergency  Radio  Services.  FCC  84-619. 
released  December  13. 1984.  49  FR  49637  (December 
21, 1984). 

"  The  470-512  MHz  band  is  allocated  to  the 
Private  Land  Mobile  Radio  Services  only  in  the 
nation's  larger  metropolitan  areas.  Thus  we  are 
particularly  impressed  by  the  absence  of 
interference  reports  in  the  TMRS  in  this  band.  We 
ascribe  this  to  the  coordination  efforts  of  TELFAC, 
the  recognized  frequency  coordinator  for  the  TMRS, 
and  the  efforts  of  the  other  private  land  mobile 
frequency  coordination  committees  performing  their 
interservice  sharing  function. 

••  The  Telephone  Maintenance  Frequency 
Advisory  Committee  (TELFAC)  is  the  Commission- 
recognized  organization  responsible  for  frequency 
coordination  activities  in  the  TMRS. 

»» tJSTA  Reply  Comments,  p.  5. 


30.  We  also  believe  that  resolution  of 
two  pending  proposals  involving  the 
allocation  of  spectrum  to  the  private 
land  mobile  radio  services  may  well 
alleviate,  to  some  extent,  the  h«quency 
congestion  problems  in  the  major 
metropolitan  areas  alluded  to  by  many 
of  the  commenters.  In  General  Docket 
No.  84-1233  [see  note  17,  supra],  we 
proposed  releasing  12  MHz  of  spectrum 
from  the  900  MHz  land  mobile  reserve 
for  private  land  mobile  use:  20%  of  this 
spectrum  is  proposed  to  be  apportioned 
to  the  Industrial/Land  Transportation 
pool,  of  which  the  TMRS  is  a 
constituent.  In  General  Docket  No.  8S- 
172,  we  proposed  expanding  the  sharing 
between  the  private  land  mobile 
services  and  the  UHF-TV  broadcast 
service.*'  This  proposal  would  result  in 
one  to  three  additional  UHF-TV  channel 
pairs  (12-36  MHz  of  spectrum)  being 
made  available  for  land  mobile  sharing 
in  eight  large  urban  areas. 

31.  We  fundamentally  agree  with  the 
majority  of  the  commenters  that  TMRS 
facilities  should  not  be  used  for  the 
installation  and  maintenance  of  CPE 
and  enhanced  service  offerings. 
Expanding  TMRS  eligibility  to  the 
growing  numbers  of  terminal  equipment 
providers  could  present  the  TMRS  with 
severe  frequency  congestion  problems  in 
the  larger  urban  areas.  CPE  and 
enhanced  service  o^erings  are  not 
common  carrier  functions  today.  Hence, 
the  use  of  TMRS  frequencies  for  their 
installation  and  maintenance  is  not  an 
appropriate  use  of  TMRS  facilities. 
Facilities  in  the  Business  Radio  Service 
and  the  Specialized  Mobile  Radio 
Service  are  available  to  meet  the 
internal  commimications  requirements 
of  CPE/enhanced  service  providers. 

32.  However,  we  are  very  concerned 
that  those  exchange  carriers  who  have 
CPE  and  enhanced  service  functions  and 
who  employ  common  equipment  and 
persoimel  in  the  maintenance  of  both 
their  basic  transmission  facilities  and 
their  CPE/enhanced  service  offerings 
should  not  have  to  incur  needless  costs 
in  duplicating  radio  facilities  merely  to 
meet  the  requirements  of  the  TMRS 
eligibility  rule.  The  points  made  by 
NTCA/OPASTCO  and  USTA  in  this 
regard  are  well-taken.  Therefore,  we 
propose  to  apply  the  principles 
enunciated  in  our  Report  and  Order  in 
the  Permissible  Communications 
proceeding  "  to  permit  the  use  of  TMRS 


» '  Further  Shoring  of  the  UHF  Television  Bund  by 
Private  Land  Mobile  Radio  Services.  Nottce  of 
Proposed  Rulemaking.  FCC  85-289.  released  June  10. 
1985,  50  FR  25587.  (June  2a  1985). 

"  PR  Docket  84-109.  Amendment  of  Port  90  of  the 
Commission's  Rules  and  Regulotj.jns  to  eliminate 

Coattmicd 


33878 


Federal  Regbter  /  Vol.  50.  No.  159  /  Friday.  August  16.  1985  /  Proposed  Rules 


facilities  to  maintain  CPE  and  enhanced 
service  oSerings  when  the  existing 
TMRS  eligible  uses  common  equipment 
to  maintain  both  its  basic  transmission 
facilities  and  CPE/enhanced  offerings.** 
Comments  on  this  proposal  are 
specifically  solicited.  While  we  do  not 
believe  this  requires  any  specific 
changes  to  the  TMRS  Rule,  commenters 
are  encouraged  to  submit  specific 
language  if  they  think  rule  amendments 
are  required  to  implement  this  approach. 

33.  In  the  Permissible 
Communications  proceeding,  we  limited 
the  relaxation  of  permissible 
communications  rules  to  operations  on 
exclusive  channel  assignments  in  the 
private  land  mobile  services.  However, 
we  also  removed  restrictions  on  all 
frequencies  used  by  the  Special 
Industrial  Radio  Service  and  the  TMRS 
that  precluded  the  transmission  of 
administrative  and  sales-related 
information,  because  these  restrictions 
would  require  the  duplication  of  radio 
facilities.**  Paragraph  (a)(2)  of  the 
permissible  communications  rule,  47 
CFR  90.405(a)(2).  which  was  not 
changed  by  the  Report  and  Order, 
permits  "(c)ommunications  directly 
related  and  necessary  to  those  activities 
which  make  the  licensee  eligible  for  the 
station  license  held  under  this  part."  It  is 
our  opinion  that  the  use  of  TMRS 
facilities  to  maintain  CPE  and  enhanced 
services  by  a  TMRS  eligible  employing 
common  equipment  to  perform  its 
maintenance  functions,  should  be 
construed  as  an  activity  directly  related 
and  necessEiry  to  those  activities  which 
make  the  licensee  eligible. 

34.  Western  Union's  Reply  Comments 
emphasized  their  historical  eligibility  in 
the  TMRS  as  a  user  of  the  exclusive 
"wire-line"  frequencies.  We  recognize 
that  when  the  TMRS  was  established  in 
1958,  the  term  "wire-line  or  wire-line 
and  radio  communications  service" 
literally  meant  a  common  carrier  service 
that  employed  wire  cable  as  part  of  its 
transmission  facilities."  As  a  result  of 


the  permissible  communications  restrictions  in  the 
Private  Land  Mobile  Radio  Servires.  FCC  85-27, 
released  January  31. 1965,  50  FR  6179  (February  14. 
1985). 

"The  draft  revision  to  the  TMRS  eligibility  rule 
submitted  by  USTA  in  its  Comments  would  permit  a 
carrier  that  employs  common  equipment  to  maintain 
both  its  CPE  and  basic  transmission  facilities  to  use 
its  TMRS  facilities  for  both  functions.  However,  the 
USTA  revision,  with  its  emphasis  on  subsidiaries 
and  the  relationship  between  subsidiaries  and 
affiliates  of  a  parent  corporation,  would 
unnecessarily  embroil  the  Commission  in  precisely 
derining  terms  aod  result  in  the  expenditure  of 
Commission  resources  to  interpret  the  application  of 
the  rule  to  various  corporate  structures.  We  believe 
our  proposed  application  of  the  Permissible 
Communications  precepts  to  this  issue  allows  us  to 
reach  the  same  result  more  efficiently. 

^Permissible  Communications,  supra,  para.  7-8. 

"See  the  original  rules  governing  the  TMRS,  Part 
11.  Subpart  P,  {{  11.751-11.754.  set  out  in  Appendix 


this,  the  Western  Union  Telegraph 
Company  was  granted  station  Ucenses 
in  the  TMRS  during  the  eariy  1960's 
utilizing  the  two  exclusive  high-band 
VHF  frequencies  (151.985  MHx  base  and 
158.340  MHz  mobile)  allocated  to  "wire- 
line" carriers.  Today,  Western  Union's 
plant  for  the  rendition  of  its  common 
carrier  services  includes,  along  with 
extensive  radio  facilities,  approximately 
10.000  miles  of  "wire-line"  (copper  wire) 
facilities.  They  now  operate  130  TMRS 
stations,  the  majority  of  which  utilize 
those  two  VHF  frequencies,  *• 

35.  Since  1958,  the  term  "wireline 
carrier"  has  come  to  mean  the  provision 
of  landline  local  exchange  telephone 
service.*' The  BOCs  urge  the 
Commission  to  adopt  a  Part  90  definition 
of  wireline  carrier  that  conforms  to  the 
Part  22  definition.  We  agree  that  any 
Part  90  definition  of  a  wireHne  common 
carrier  ought  to  conform  to  the  Part  22 
definition.  However,  we  do  not  believe 
the  public  interest  would  be  served  by 
undermining  the  basis  of  Western 
Union's  eligibility  in  the  TMRS. 
Therefore,  we  propose  to  use  the  formal 
Part  22  definition  of  a  wireline  common 
carrier  in  the  TMRS  Rule  and  add  wire- 
telegraph  carriers  as  an  eligibiUty 
category  in  the  TMRS,  We  believe  we 
must  include  the  phrase  "provision  of 
landline  local  exchange  telephone 
service"  in  the  TMRS  Rule  in  order  to 
differentiate  eligibility  with  respect  to 
radio  common  carriers,  who  are 
specifically  excluded  from  the  eligibility 
provision.  ••  We  solicit  comments  from 
the  public  on  this  proposal  and  invite 
suggestions  as  to  language  in  a  TMRS 
eligibility  rule  that  preserves  the  basis  of 
TMRS  eligibility  while  recognizing 
Western  Union's,  and  any  other  wire- 
telegraph  carrier's,  traditional  eligibility 
in  the  TMRS." 


K  to  the  First  Report  and  Order.  Docket  11991.  42 
FCC  820.  86ft-e  (1958). 

"Western  Union  Reply  Comments,  p.  1. 

"Part  22  of  the  Commission's  Rules,  which 
governs  the  Public  Mobile  Services,  defines  a 
wireline  common  carrier  as  a  common  carrier  which 
is  in  the  business  of  providing  landline  local 
exchange  telephone  service.  See  Revision  and 
Update  of  Part  22  of  the  Public  Mobile  Radio 
Services  Rules.  CC  Docket  No.  80-57.  95  FCC  2d 
769.  772-3  (1963). 

"The  First  Report  and  Order  in  Docket  11991 
promulgating  the  TMRS  stated  "With  respect  to 
those  communications  common  carriers  whose 
service  is  entirely  by  wireless  facilities,  it  is 
believed  that  their  needs  can  aiul  should  be 
accommodated  in  the  Business  IRadio)  Service,  and 
they  are  t)eing  excluded  from  the  (TMRS)  eligibility 
provisioa  "  42  FCC  832  (1958). 

Part  22  defines  a  radio  common  carrier  as  "a 
common  carrier  engaged  in  the  provision  of  public 
mobile  service,  which  is  not  also  in  the  business  of 
providing  landline  local  exchange  telephone 
service."  47  CFR  i  22.2. 

**  In  the  recent  Memorandum  Opinion  and  Order 
in  Cellular  Communications  Systems.  CC  Docket 
No.  79-318.  (FCC  84-4ia  released  October  19. 1984). 
the  Commission  reafTirmed  its  earlier  ruling  that,  for 


Administrative 

36.  Notice  is  hereby  given  that  it  is 
proposed  to  amend  47  CFR  Part  90  in 
accordance  with  the  proposal  set  forth  in 
the  attached  appendix. 

Initial  Regulatory  Flexibility  Analysis 

37.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1960,  the  Commission 
finds  as  follows: 

I.  Reasons  for  Action:  The 
Commission  is  proposing  these  actions 
in  order  to  make  changes  to  the  rule 
governing  the  Telephone  Maintenance 
Radio  Service  so  that  it  conforms  to  the 
structure  of  the  telecommunications 
industry  in  the  aftermath  of  the 
divestiture  of  the  BOC's  by  AT&T, 
pursuant  to  the  Modified  Final  Judgment 
in  U.S.  v.ATaT. 

II.  Objective:  The  objective  of  this 
proposal  is  to  conform  the  rule 
governing  the  TMRS  to  the  current 
structure  of  the  telecommunications 
industry  while  enhancing  the  utihzation 
of  the  existing  TMRS  frequency 
allocation. 

III.  Legal  Basis:  This  proposal  is 
authorized  pursuant  to  sections  4(i)  and 
303{r)  of  the  Ccftnmunications  Act  of 
1934,  as  amended,  which  authorizes  the 
Commission  to  make  such  rules  and 
regulations  as  may  be  necessary. 

IV.  Description,  Potential  Impact  and 
Number  of  Small  Entities  Affected:  The 
Notice  of  Inquiry  in  this  proceeding 
specifically  requested  comments  on  the 
economic  impact  changes  in  the  TMRS 
Rule  might  have  on  smaller  Independent 
telephone  companies  and  rural 
telephone  companies  and  cooperatives. 
NTCA/OPASTCO,  national 
organizations  representing  small  and 
rural  exchange  carriers,  expressed 
concern  that  removal  of  the  frequency 
fence  could  increase  the  need  for 
frequency  coordination,  drive  up  its 
cost,  and,  to  the  extent  that  TMRS 
frequencies  would  not  be  available  in  a 
given  area,  increase  costs  of  maintaining 
rural  telecommunications  plant.  The 
number  of  carriers  affected  and 
quantification  of  the  potential  impact 
were  not  available.  NTCA/OPASTCO 
also  expressed  concern  that  any 
prohibition  on  using  TMRS  facilities  to 


purposes  of  Part  22.  a  "wireline"  carrier  is  one  that 
provides  local  exchange  telephone  service. 
Petitioners  had  challenged  Western  Union's 
eligibility  for  the  nonwireline  cellular  frequency 
blocks  on  the  basis,  among  other  things,  that 
Western  Union  held  TMRS  licenses  on  the  wireline 
carrier  frequencies.  The  Commission  agreed  with 
Western  Union  that  even  though  it  held  "wireline" 
frequencies  in  the  TMRS.  for  Part  22  purposes 
Western  Union  is  a  nonwireline  entity  because  it 
does  not  own  local  exchange  facilities  nor  provide 
local  exchange  telephone  service.  [MOSO,  paras. 
14-15.) 
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install  and  maintain  CPE/enhanced 
services  would  impact  those  of  their 
members  who  use  common  equipment 
and  personnel  to  maintain  both  their 
basic  transmission  faciUties  and  CPE/ 
enhanced  facilities. 

V.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements:  The 
proposal  contained  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  has  been 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labelling,  disclosure,  or 
record  retention  requirements,  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public.  Additionally,  no 
new  compliance  requirements  are  being 
proposed. 

VI.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  This  Rule: 
None. 

VII.  Significant  Alternatives: 
Significant  alternatives  to  our  proposal 
to  permit  entities  employing  TMRS 
facilities  to  maintain  both  their  CPE/ 
enhanced  and  basic  transmission 
facihties  were  contemplated  and 
dismissed  because  of  their  severe 
adverse  impact  on  these  small  entities. 
In  regard  to  our  proposal  to  remove  the 
frequency  fence,  we  considered,  and 
declined,  to  retain  the  frequency  fence. 
For  reasons  discussed  at  para.  24,  supra, 
we  believe  that  spectrum  congestion  is 
not  a  problem  in  the  largely  rural  areas 
served  by  these  entities.  We  also  expect 
that  TMRS  frequencies  will  still  be 
available  in  these  areas,  with  or  without 
the  frequency  fence,  and  hence,  the 
costs  of  maintaining  rural 
telecommunications  plant  would  not 
increase. 

Procedural  Matters 

38.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rule  making 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments] 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 


Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously  filed 
written  comments  for  the  proceeding, 
must  prepare  a  written  summary  of  that 
presentation.  On  the  day  of  that  oral 
presentation,  a  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally,  §  1.1231  of  the 
Commission's  Rules,  47  CFR  1.1231. 

39.  Authority  for  issuance  of  this 
Notice  of  Proposed  Rule  Making  is 
contained  in  Sections  4(i)  and  303(r)  of 
the  Communication  Act  of  1934.  as 
amended,  47  U.S.C.  154(i),  303(r). 
Pursuant  to  the  procedures  set  out  in 

§  1.415  of  the  Rules  and  Regulations,  47 
CFR  1.415,  interested  persons  may  file 
comments  on  or  before  October  15, 1985, 
and  reply  comments  on  or  before 
November  15, 1985.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  Hnal  action  is 
taken  in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  Rles 
and  provided  that  the  fact  of  the 
Commissioner's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

40.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Rules  and  Regulations, 
47  CFR  1.419,  formal  participants  shall 
an  original  and  five  copies  of  their 
comments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  an  original  and  11 
copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Public  Reference 
Room  at  its  headquarters  in 
Washington.  D.C. 

41.  It  is  ordered  that  the  Secretary 
shall  cause  a  copy  of  this  Notice  to  be 
served  upon  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  and  that  the  Secretary 
shall  also  cause  a  copy  of  this  Notice  to 
be  published  in  the  Federal  Register 

42.  Point  of  contact  on  this  matter  is 
Harold  Salters.  Land  Mobile  and 


Microwave  Division.  Private  Radio 
Bureau,  (202)  632-7597. 

Federal  Communication  Commission. 
William  |.  Tricarico, 

Secretary. 

Appendix 

Part  90  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  90— PRIVATE  LAND  MOBILf 
RADIO  SERVICES 

Subpart  D — Industrial  Radio  Services 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.,  as 
amended,  1066, 1082:  47  U.S.C.  154.  303. 
unless  otherwise  noted. 

2.  Section  90.81  is  amended  by 
revising  (a)  and  (d)(4)  and  by  removing 
(d)(1)  to  read  as  follows,  and  all 
references  to  limitation  1  are  removed 
from  the  Table  at  paragraph  (c). 

§  90.61    Telephone  Maintenance  Radio 
Service. 

(a)  Eligibility.  Communications 
common  carriers  engaged  in  the 
provision  of  landline  localexchange 
telephone  service,  or  interexchange 
communications  service,  or  who  provide 
wire-telegraph  service,  and  radio 
communications  common  carriers 
authorized  in  the  Point-to-Point 
Microwave  Radio  Service  under  Part  21 
of  this  chapter  are  eligible  to  hold 
authorizations  in  the  Telephone 
Maintenance  Radio  Service. 


(d)  *  •  * 

(1)  [Reserved] 

•         *        «        *        • 

(4)  This  frequency  is  available  on  a 
shared  basis  in  the  Power,  Petroleum, 
Forest  Products,  Manufacturers,  and 
Telephone  Maintenance  Radio  Services. 
Except  for  assignments  made  to  eligibles 
authorized  in  the  Telephone 
Maintenance  Radio  Service,  it  may  be 
assigned  only  when  all  of  the  base  and 
mobile  frequencies  in  the  450-470  MHz 
band  for  which  the  applicant  is 
primarily  eligible  are  assigned  within  35 
miles  (56  km)  of  the  proposed  base 
station.  Applications  for  this  frequency 
must  be  coordinated  with  all  five 
services. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61  land  675 
[Docket  No.  50834-5034] 

Foreign  Fistiing,  Grourtdfish  of  ttie 
Bering  Sea  and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Proposed  rule. 

summary:  NOAA  issues  a  proposed  rule 
to  implement  Amendment  9  to  the 
Fishery  Management  Plan  for  the 
GroundFish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  The 
measures  contained  in  this  amendment 
will  reduce  bycatches  of  species  fully 
utilized  by  United  States  fishermeh  by 
closing  the  area  within  20  miles  of  the 
Aleutian  Islands  to  foreign  trawling; 
provide  NMFS  with  more  timely  catch 
information  necessary  for  adequate 
inseason  management;  implement  the 
NMFS  habitat  conservation  policy;  and 
introduce  a  definition  of  directed  fishing. 
Each  measure  is  intended  to  respond  to 
biological,  ecological,  or  socioeconomic 
problems  that  have  been  identified  by 
the  fishing  industry  and  the  management 
agencies.  Implementation  of  these 
measures  is  necessary  for  conservation 
and  management  of  the  groundfish 
resources  and  for  the  orderly  conduct  of 
the  fishery. 

DATES:  Written  comments  must  be 
received  on  or  before  September  30. 
1985. 

addresses:  Comments  should  be 
addressed  to  Robert  W.  McVey. 
Director.  Alaska  Region,  National 
Marine  Fisheries  Service.  P.O.  Box  1668, 
Juneau.  AK  99802.  Copies  of  the 
amendment,  the  environmental 
assessment,  and  the  regulatory  impact 
review/initial  regulatory  flexibility 
analysis  may  be  obtained  from  the 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage, 
AK  99501.  907-274-^563. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  E.  Smoker.  (Resource  Management 
Specialist.  NMFS)  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  and  foreign  groundfish  fishei-y 
in  the  exclusive  economic  zone  (EEZ)  in 
the  Bering  Sea  and  Aleutian  Islands 
area  is  managed  under  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
iii'thority  of  the  Magnuson  Fishery 


Conservation  and  Management  Act 
(Magnuson  Act)  and  implemented 
January  1. 1982  (46  FR  63295.  December 
31. 1961). 

Prior  to  1984.  the  Cowncil  would 
receive  proposals  to  amend  the  FMP 
during  any  of  its  scheduled  meetings.  At 
its  April  1984  meeting,  the  Council 
adopted  a  policy  whereby  proposals  for 
amendments  would  be  received  only 
once  a  year.  Proposals  contained  in 
Amendment  9  were  requested  by  the 
Council  in  September  1984  with  a 
deadline  set  at  December  7. 1984.  After 
receiving  proposals,  the  Council 
instructed  its  Plan  Team  to  review  and 
rank  each  proposal.  At  its  February  1985 
meeting,  the  Council  reviewed  the 
recommendations  of  the  Plan  Team,  the 
Scientific  and  Statistical  Committee,  and 
the  Advisory  Panel,  and  selected  five 
proposals  for  inclusion  in  Amendment  9. 
Other  proposals  were  identified  for 
development  and  consideration  for 
inclusion  in  a  futiire  amendment.  The 
Council  directed  its  Plan  Team  to 
analyze  the  biological,  ecological,  and 
socioeconomic  impacts  of  each  of  the 
five  proposals  and  alternatives  to  each, 
as  required  by  the  National 
Environmental  Policy  Act  of  1969  and 
other  applicable  law.  The  Plan  Team 
then  prepared  drafts  of  an 
environmental  assessment  and  a 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  (RIF/ 
IRFA).  The  Council  reviewed  diese 
documents  at  its  March  26-29, 1985 
meeting  and  then  released  them  for 
public  review,  inviting  comments  from 
the  interested  public,  fishing 
associations,  and  government  agencies 
until  May  3. 1985.  hi  response  to 
comments  received,  the  Plan  Team 
revised  the  draft  analyses  for 
consideration  by  the  Council  at  its  May 
21-24. 1985  meeting.  At  that  meeting,  the 
Council  reviewed  the  analyses,  heard 
further  public  comment,  and  voted  to 
recommend  that  the  Secretary 
implement  its  preferred  alternatives  for 
three  parts  of  Amendment  9. 

A  description  of  and  reasons  for  each 
part  of  Amendment  9  follow: 

1.  Foreign  trawling  is  prohibited 
within  20  miles  of  the  Aleutian  Islands 
in  Area  IV. 

The  rapid  expansion  of  U.S.  fishing 
operations  in  the  Bering  Sea  and 
Aleutian  Islands  has  led  to  greatly 
increased  utilization  of  groundfish 
species,  including  full  utilization  of 
Pacific  ocean  perch,  sablefish.  and  Atka 
mackerel.  Despite  reduction  of  foreign 
directed  fishing  effort  in  the  area 
through  reduced  allocations,  incidental 
catches  of  these  fully  utilized  species 
continue  to  be  taken,  and  it  is  unlikely 
that  such  incidental  catches  could  be 


eliminated  through  modification  of 
fishing  practices.  A  substantial  portion 
of  the  foreign  catches  of  fully  utilized 
species  has  been  taken  in  a  narrow  zone 
roughly  20  miles  to  the  north  and  south 
of  that  portion  of  the  Aleutian  Islands 
west  of  170°  W.  longitude  in  Area  IV 
(see  figure  2  of  §  611.9). 

The  proposed  elimination  of  foreign 
trawling  within  this  20-mile  zone  would 
greatly  reduce  the  incidental  catch 
within  that  zone  of  species  fully  utilized 
by  the  U.S.  fishing  industry.  Additional 
benefits  would  accrue  to  the  U.S.  fishing 
fleet,  including  (1)  elimination  of  the 
potential  for  gear  conflicts  with,  or 
grounds  preemption  by.  foreign  trawl 
fleets,  and  (2)  increases  in  catch  rates 
and  operating  efficiency  resulting  from 
groundfish  stocks  remaining  unfished  by 
foreign  trawlers. 

The  RIR/IRFA  concluded  that  fishery 
resources  are  readily  available  outside 
the  closure  zone  and  that  the  impact  of 
the  closure  on  the  ability  of  foreign 
nations  to  harvest  their  groundfish 
allocations  would  be  insignificant.  The 
only  two  target  species  which  may  not 
be  entirely  available  for  harvest  by 
foreign  fleets  outside  of  the  proposed 
closed  area  are  turbot  and  the  "other 
rockfish"  complex.  Under  the  worst-case 
situation.  8  percent  of  the  total 
allowable  level  of  foreign  fishing 
(TAUT)  for  turbot  and  33  percent  of  the 
TALFF  for  the  "other  rockfish"  complex 
could  go  unharvested.  The  major  impact 
on  the  foreign  fleet  would  be  the 
displacement  of  trawl  vessels,  which 
has  to  a  large  extent  already  occurred 
under  voluntary  measures  adopted  in 
1984. 

The  U.S.  Fleet  would  directly  benefit 
from  the  elimination  of  foreign 
incidental  catches  within  the  20-mile 
closure  zone,  which  in  1933  represented 
a  potential  U.S.  harvest  estimated  at 
$0.5  million  dollars,  or  a  total  discounted 
value  over  a  5-year  period  of  $2.7 
million.  In  1984,  however,  reduced 
foreign  incidental  catches,  reduced  this 
discounted  value  to  less  than  $706 
thousand  for  the  whole  of  Area  IV. 

Two  other  benefits  to  the  U.S. 
industry,  addressed  although  not 
quantified  by  the  RIR/IRFA.  are  (1)  an 
increase  in  operating  efficiency  of  U.S. 
vessels  and  (2)  encouragement  of  further 
expansion  of  domestic  fishery  efforts  in 
the  area.  Excluding  foreign  effort  would 
increase  fishing  time  and  operating 
efficiency  of  U.S.  vessels  by  decreasing 
competition  and  possible  gear  conflicts. 
Fish  not  harvested  by  foreign  trawling 
operations  would  remain  concentrated, 
decreasing  the  amount  of  unproductive 
fishing  time  by  U.S.  vessels. 
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2.  A  reporting  system  for  catch  held 
aboard  for  14  days  or  more  is 
estabHSTt^. 

A'reportihg.jystem  is  established 
whereby  applicants  are  required  to 
indicate  on  their  application  for  a 
Federal  groundfish  permit  whether  their 
vessels  are  to  be  used  for  (1)  harvesting/ 
processing,  (2)  mothership  processing, 
(3)  harvesting  only,  or  (4)  support  only.  If 
vessel  usage  fits  (1)  or  (2),  vessel 
operators  will  be  required  to  check  in 
and  out  of  regulatory  areas  or  districts. 
Such  harvesting/processing  vessels  and 
motherships  that  catch  and  hold,  or 
receive  and  hold,  groundfish  for  periods 
of  14  days  or  more  will  be  required  to 
submit  a  weekly  catch  report  to  the 
Regional  Director.  Vessels  that  freeze  or 
dry-salt  their  catches  are  considered  to 
be  in  these  categories.  This  requirement 
is  directed  at  those  vessels  that  are 
expected  to  remain  at  sea  for  periods  of 
time  sufficiently  long  that  catch 
estimates  are  needed  by  Hshery 
managers  for  inseason  management 
decisions. 

The  objective  of  this  proposal  is  to 
ensure  that  fishery  managers  receive 
timely  estimates  of  catch  by  all  domestic 
vessels  so  that  fishery  closure  notices 
can  be  promptly  issued  when  optimum 
yields  (OYs)  are  reached.  With  the  rapid 
recent  growth  of  the  domestic  Hshing 
fleet,  increasing  importance  is  placed  on 
timely  reporting  of  domestic  harvests  in 
order  to  ensure  that  OYs  are  not 
exceeded.  Vessels  which  deliver  their 
catch  to  shore-based  processors  land 
their  catch  frequently  enough  to  allow 
timely  estimation  of  total  catch  under 
existing  regulations.  However,  vessels 
which  freeze,  salt,  or  otherwise  preserve 
their  catch  aboard  frequently  remain  at 
sea  for  extended  periods;  these  are  not 
currently  required  to  report  their  catch 
until  the  time  of  landing. 

Some  25  catcher/processor  vessels 
could  be  operating  in  the  Bering  Sea  and 
Aleutian  Islands  Area  in  1985.  Based  on 
past  catcher/processor  landing  records, 
the  combined  hold  capacity  of  these 
vessels  is  approximately  13,000  metric 
tons  (mt).  Because  OYs  for  some  fishing 
areas  are  significantly  smaller  than  this, 
these  vessels  are  capable  of  harvesting 
entire  OYs  or  significant  portions  of 
them  on  a  single  trip.  Existing  fishing 
regulations  do  not  require  reports  of  the 
catch  aboard  these  vessels  until  landing. 
In  addition,  these  vessels  are  not 
required  to  notify  fishery  managers 
when  they  begin  fishing  operations. 
Since  domestic  groundfish  fishing 
vessels  are  not  marked  for  identification 
by  enforcement  overflights,  the  number 
of  catcher/processor  vessels  actually 
fishing  in  a  given  management  area  is 


not  known  until  they  land.  Without 
knowledge  of  effort  levels,  Rshery 
managers  are  not  able  to  make 
projections  of  catch  aboard. 

Delayed  catch  reporting  by  domestic 
mothership  operations  poses  similar 
problems  for  managers.  In  these 
operations,  catcher  vessels  without 
processing  capability  deliver  their  catch, 
usually  by  cod-end  transfers,  to  a 
mothership  which  processes  it.  Current 
regulations  at  S  675.5  require  an  Alaska 
Department  of  Fish  and  Game  (ADF4G) 
fish  ticket  to  be  filled  out  each  time  a 
catcher  vessel  lands  fish  or  delivers 
them  to  a  mothership  at  sea  and  also 
require  these  fish  tickets  to  be 
forwarded  to  ADF&G  within  7  days  of 
the  date  the  fish  were  delivered.  To 
date,  domestic  mothership  operations 
have  all  occurred  in  sheltered  waters 
with  at  least  periodic  access  to  U.S.  mail 
service,  so  compliance  with  this 
requirement  has  been  feasible. 
However,  these  mothership  operations 
are  expected  to  occur  with  greater 
frequency  in  the  EEZ,  where  no  method 
of  filing  the  fish  tickets  with  ADF&G 
within  the  7-day  period  required  by  law 
is  available. 

With  such  large  processing  capacities 
and  increasing  numbers  of  catcher/ 
processor  and  mothership  vessels,  the 
risks  of  overharvesting  groimdfish 
resources  under  the  current  reporting 
system  are  high.  Because  of  the  delays 
involved  in  reporting  catches  under 
current  regulations,  groundfish 
resources  could  be  significantly 
overharvested  before  fishery  managers 
discover  that  OYs  have  been  exceeded. 
Since  many  of  the  groundfish  species 
concerned  are  slow  growing  and  long- 
lived,  overharvesting  can  have 
considerable  impacts  on  future 
production. 

The  Council  considered  the 
importance  to  NMFS  of  receiving  timely 
catch  information  on  which  to  make  its 
inseason  management  decisions  and  the 
importance  to  the  fishing  industry  of 
obtaining  reasonably  accurate 
projections  of  upcoming  fishery  closures. 
The  Council  then  adopted  a  three-part 
proposal  for  the  collection  of  additional 
information  firom  catcher/processors 
and  motherships.  The  first  part  requires 
the  operators  of  catcher/processors  and 
moterhships  to  so  indicate  on  their 
applications  for  Federal  fishing  permits, 
showing  their  capability  and  intent  to 
preserve  theicxatch  at  sea.  The  second 
part  requires  tnem  to  notify  the  Regional 
Director  of  the  date,  hour,  and  position, 
24  hours  before  starting  and  upon 
stopping  fishing  in  a  fishing  area.  This 
requirement  enables  NMFS  and/or  the 
Coast  Guard  to  check  compliance  with 


fishery  openings  and  closures  and 
weekly  catch  report  requirements,  and 
to  verify  fishing  effort  by  area.  Tlie  third 
part  requires  each  operator  of  a  catcher/ 
processor  or  mothenfaip  to  provide  the 
Regional  Director  a  weekly  written 
report  of  the  amounts  of  groundfish 
caught  or  received  by  species  or  species 
group  in  metric  tons  by  area  when 
holding  groundfish  at  sea  for  more  than 
14  days  after  catching  or  receiving  them. 

A  definition  of  "directed  fishing"  is 
also  proposed.  The  purpose  of  this 
difinition  is  to  establish  a  rebuttable 
presumption  that  when  any  species, 
stock,  or  other  aggregation  of  fish 
comprises  20  percent  or  more  of  the 
catch,  take,  or  harvest  that  results  from 
any  fishing  over  any  period  of  time,  sodi 
fishing  was  directed  fishing  for  such  fish 
during  that  period. 

In  addition.  NMFS  has  proposed  some 
minor  changes  in  the  information 
required  from  applicants  for  a  Federal 
permit  to  fish  for  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands  area, 
which  will  allow  enforcement  official* 
to  better  identify  groundfish  fishing 
vessels  at  sea  and  improve  NMFS* 
enforcement  of  the  groundfish  fishery 
regulations. 

These  requirements  will  allow  NMFS 
to  make  informed  and  well-reasoned 
inseason  management  decisions  to 
adjust  fishing  areas  and  seasons  and  to 
apportion  surplus  groundfish  among  the 
user  groups.  This  is  a  conservatkia 
measure  that  is  intended  to  control  the 
harvest  by  species  or  species  group  and 
prevent  overfishing,  thereby  convejring  • 
long-term  benefit  to  the  U.S.  fishing 
industry. 

3.  The  NMFS  habitat  conservatiaa 
policy  is  implemented. 

This  part  of  Amendment  9  modifies 
and  adds  sections  to  the  FMP  to  address 
the  habitat  requirements  of  individual 
species  in  the  Bering  Sea  and  Aleutian 
Islands  Area  groundfish  fishery.  The 
amendment  describes  the  diverse  types 
of  habitat  within  the  area,  delineates  the 
life  stages  of  the  groundfish  species. 
identifies  potential  sources  of  habitat 
degradation  and  the  potential  risk  to  the 
groundfish  fishery,  and  describes 
existing  programs  applicable  to  the  area 
that  are  designed  to  protect  maintain,  or 
restore  the  habitat  of  living  marine 
resources.  The  amendment  responds  to 
NMFS'  Habitat  Conservation  Policy  (48 
FR  53142,  November  25. 1983).  which 
advocates  consideration  of  habitat 
concerns  in  developing  or  amending 
FMPs  and  strengthening  NMFS' 
partnerships  with  States  and  the 
Councils  on  habitat  issues. 

The  habitat  policy  is  not  implemented 
by  a  codified  regulation.  It  serves  as  a 
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framework  within  which  to  develop 
regulations  specific  to  habitat 
conservation  objectives.  One  such 
regulation  was  adopted  by  the  Council 
and  is  proposed  along  with  regulations 
implementing  the  other  two  parts  of 
Amendment  9.  It  requires  vessel 
operators  to  retrieve  their  own  fishing 
gear  and  to  make  a  reasonable  attempt 
to  retrieve  any  abandoned  or  discarded 
Fishing  gear  that  they  may  encounter. 

Classification 

This  proposed  rule  is  published  under 
section  304(a)(l)(C)(ii)  of  the  Magnuson 
Act.  as  amended  by  Pub.  L  97-453, 
which  requires  the  Secretary  of 
Commerce  (Secretary)  to  publish 
regulations  proposed  by  a  Council 
within  30  days  of  receipt  of  the 
amendment  and  regulations.  At  this  time 
the  Secretary  has  not  determined  that 
the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  bf 
the  Magnuson  Act.  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data  and  comments  received  during  the 
comment  period. 

The  Council  prepared  an 
environmental  assessment  for  this 
amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  A 
copy  of  the  environmental  assessment 
may  be  obtained  from  the  Council  at  the 
address  above. 

The  Administrator  of  NOAA 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  This  determination  is  based  on 
the  RIR/IRFA  prepared  by  the  Council. 
A  copy  of  the  RIR/IRFA  may  be 
obtained  from  the  Council  at  the 
address  hsted  above. 

This  rule,  if  approved,  will  have  a 
signiHcant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  This 
determination  is  also  based  on  the  RIR/ 
IRFA  A  summary  of  the  RIR/IRFA 
follows: 

Prohibiting  foreign  trawling  within  20 
miles  of  the  Aleutian  Islands  will 
convey  a  potential  benefit  to  the  U.S. 
fishing  industry  over  five  years  of  $2.7 
million  (discounted  value  using  a  5%  real 
interest  rate).  The  potential  for  gear 
conflicts  and  ground  preemptions 
between  foreign  and  U.S.  trawl  gear  will 
be  avoided.  The  prohibition  will  not 
prevent  foreign  trawl  fleets  from 
harvesting  their  allocations  of  pollock, 
yellowfin  sole,  and  "other  flatfish". 

The  catcher/processor  and 
mothership  reporting  requirements  will 


convey  an  annual  benefit  to  the  U.S. 
industry  in  terms  of  conservation  of 
groundfish  stocks  off  Alaska.  This 
benefit  is  estimated  to  be  $2.3  million, 
which  is  the  value  of  groundfish  that 
otherwise  might  be  lost  due  to 
overfishing  if  timely  catch  reports  are 
not  available. 

Incorporation  of  the  NMFS  habitat 
policy  into  the  FMP  will  highlight  the 
Council's  concerns,  not  only  for  the 
fishery  resources  under  management, 
but  also  for  the  marine  environment  and 
the  qualify  of  the  habitat  in  which  these 
resources  live.  The  policy  would  also 
give  the  Council  authority  to  consider 
and  recommend  implementation  of 
regulations  designed  to  protect  the 
integrity  of  the  marine  habitat. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  A 
request  to  collect  this  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  PRA. 

The  CouncU  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Alaska. 
This  determination  has  been  submitted 
for  review  by  the  responsible  State 
agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

List  of  Subjects 

50  CFR  Part  611 

Fish,  Fisheries,  Foreign  relations. 
Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  13, 1985. 

Carmen  J.  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

For  reasons  set  out  in  the  preamble,  50 
CFR  Parts  611  and  675  are  proposed  to 
be  amended  as  follows: 

PART  611— FOREIGN  FISHING 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.,  unless 
otherwise  noted. 

2.  In  §  611.93,  paragraphs  (c)(2)(i)  and 
(c)(2)(ii)(D)  are  removed;  paragraph 
(c)(2](ii)  is  redesignated  as  paragraph 
(c)(2):  paragraphs  (c)(2)(ii)(A),  (ii)(B). 
(ii)(C),  and  (ii)(E)  are  redesignated  as 
paragraphs  (c)(2)(i),  (ii),  (iii),  and  (v) 
respectively;  within  new  paragraph 
(c)(2)(v).  subparagraphs  [1]  [I]  and  [ii] 


and  [2)  (/),  [ii],  and  [Hi]  are  redesignated 
as  subparagraphs  (A)  (7)  and  [2]  and  (B) 
(7),  (2),  and  [3]  respectively;  and  a  new 
paragraph  (c)(2)(iv]  is  added,  to  read  as 
follows: 

§  6 11. 93    Bering  Sea  and  Aleutian  Islands 
groundfish  fishery. 

***** 

(c)  *  *  * 

(2)  Trawling.  *  *  * 

(iv)  At  all  times  within  the  FCZ  in  the 
area  bounded  by  straight  lines 
connecting  the  following  coordinates  in 
the  order  listed: 

53'30'  N— 170'00'  W 
53'30'  N— 172*00'  W 
53*00'  N— 172*00'  W 
53*00'  N— 176*00'  W 
52*30'  N— 176*00'  W 
52*30'  N— 177*00'  E 
53*00'  N— 177*00'  E 
53*00'  N— 175*00'  E 
53*30'  N— 175*00'  E 
53*30'  N— 170*00'  E 
52*00'  N— 168*26'  E 
52*00'  N— 175*00'  E 
51*00'  N— 175*00'  E 
51*00'  N— 180* 
50*30'  N— 180* 
50*30'  N— 178*30'  W 
47*55'  N— 178*30'  W 
48*45'  N— 172*00'  W 
52*00'  N— 172*00'  W 
52*00'  N— 170*00'  W 
53*30'  N— 170*00'  W 

PART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIANS 
ISLANDS  AREA 

3.  The  authority  citation  for  Part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  the  table  of  contents,  a  new 
section  is  added  in  proper  order  to  read 
as  follows: 

Sec. 

675.25    Disposal  of  fishing  gear  and  other 
articles. 

5.  In  §  675.2,  the  following  definition  is 
added  in  proper  alphabetical  order  to 
read  as  follows: 

§675.2    Definitions. 


Directed  fishing,  with  respect  to  any 
species,  stock  or  other  aggregation  of 
fish,  means  fishing  that  is  intended  or 
can  reasonably  be  expected  to  result  in 
the  catching,  taking,  or  harvesting  of  any 
significant  quantity  of  such  fish.  It  will 
be  a  rebuttable  presumption  that,  when 
any  species,  stock  or  other  aggregation 
of  fish  comprises  20  percent  or  more  of 
the  catch,  take,  or  harvest  that  results 
from  any  fishing  over  any  period  of  time. 
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such  fishing  was  directed  fishing  for 
such  fish  during  that  period. 

*  *        •        *        • 

6.  In  S  675.4.  paragraphs  (b)  and  (d). 
are  revised  to  read  as  follows: 

5  675.4    Pennit*. 

•  *         •         *         * 

(b)  Application.  The  vessel  permit 
required  under  paragraph  (a)  of  this 
section  may  be  obtained  by  suboiitting 
to  the  Regional  Director  a  written 
application  containing  the  following 
information: 

(1)  The  vessel  owner's  name,  mailing 
address,  and  telephone  number; 

(2)  The  name  of  the  vessel; 

(3)  The  vessel's  U.S.  Coast  Guard 
documentation  number  or  State 
registration  number; 

(4)  The  home  port  of  the  vessel; 

(5)  The  type  of  fishing  gear  to  be  used; 

(6)  The  length  and  net  tonnage  of  the 
vessel; 

[7]  The  hull  color  of  the  vessel; 

(8)  The  names  of  all  operators  and/or 
lessees  of  the  vessel; 

(9)  Whether  the  purpose  of  the  vessel 
is  harvesting/processing,  mothership/ 
processing,  harvesting  only,  or  support 
only;  and 

(10)  The  signature  of  the  applicant. 

•  •        *        •        * 

(d)  Notification  of  change.  (1)  Except 
as  provided  in  paragraph  (d}[2)  of  this 
section,  any  person  who  has  applied  for 
and  received  a  permit  under  this  scclion 
must  give  written  notification  of  any 
change  in  the  information  provided 
under  paragraph  (b)  of  this  section  to 
the  Regional  Director  within  30  days  of 
the  date  of  that  change. 

(2)  A  permit  issued  under  this  section 
will  authorize  either  harvesting  or 
support  operations,  but  not  both.  The 
notification  to  the  Regional  Director 
under  paragraph  (d)(1)  of  this  section  of 
a  change  in  the  type  of  operations  in 
which  that  vessel  is  to  engage  must  be 
completed  before  that  vessel  begins  the 
new  type  of  operation. 

*  *         »         t         t 

7.  In  §  675.5.  a  new  paragraph  (a)(3)  is 
added  to  read  as  follows: 

9  675.5    Reporting  requirements, 
(a)  *  *  • 

(3)  Catcher/Processor  and 
Mothership/Processor  Vessels.  The 
operator  of  any  fishing  vessel  regulated 
under  this  part  who  retains  any  part  of 
its  catch  of  groundfish  on  board  that 
vessel  for  a  period  of  more  than  14  days 
from  the  time  it  is  caught  or  who 
receives  groundfish'at  sea  from  a  fishing 
vessel  regulated  under  this  part  must,  in 
addition  to  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this 


section,  meet  the  following 
requirements: 

(i)  Twenty-four  hours  before  starting 
and  upon  stopping  fishing  or  receiving 
groundfish  in  any  area,  the  operator  of 
that  vessel  must  notify  the  Regional 
Director  of  the  date  and  hour  in  GMT 
and  the  area  of  such  activity.  No  such 
operator  may  retain  any  part  of  that 
vessel's  catch  or  cargo  of  fish  on  board 
that  vessel  for  a  period  of  more  llian  14 
days  from  the  time  it  was  caught  or 
received  unless  the  Regional  Director 
was  notified  as  required  under 
paragraph  (a  1(3)  (iv)  of  this  section 
during  that  period. 

(ii)  When  shifting  operations  to  a  new 
area,  the  operator  of  that  vessel  must 
notify  the  Regional  Director  of  the  date 
and  hour  in  GMT  of  beginning  fishing  or 
receiving  groundfish  in  the  new  area, 
and  the  position  of  the  new  activity.  The 
notice  must  be  sent  to  tlie  Regional 
Director  within  48  hours  of  shifting. 

(iii)  The  notices  required  in 
paragraphs  (a)(3)  (i)  and  (ii)  should  be 
sent  by  private  or  commercial 
communications  facilities  to  the  U.S. 
Coast  Guard  at  Juneau,  Alaska,  who  will 
relay  them  to  the  Regional  Director. 
Only  if  adequate  private  or  commercial 
communications  facilities  have  not  been 
successfully  contacted  may  the  required 
notices  be  delivered  via  the  closest 
Coast  Guard  communications  station. 

(iv)  After  the  first  catch  or  receipt  of 
groundfish  at  sea  by  that  vessel  during 
that  period  and  continuing  until  that 
vessel's  entire  catch  or  cargo  of  fish  has 
been  off-loaded,  the  operator  of  that 
vessel  must  submit  a  weekly  catch  or 
receipt  report  for  each  weekly  period, 
Sunday  through  Saturday,  GNfF.  or  for 
each  portion  of  such  a  period,  during 
which  groundfish  were  caught  or 
received  at  sea.  Catch  or  receipt  reports 
must  be  sent  to  the  Regional  Director 
within  one  week  of  the  end  of  the 
reporting  period  througii  such  means  as 
the  Regional  Director  will  prescribe 
upon  issuing  that  vessel's  permit  under 
S  675.4  of  this  part.  These  reports  must 
contain  the  following  information: 

(A)  Name  and  radio  cail  si^i  of 
vessel; 

(B)  Federal  permit  number  for  the 
Bering  Sea  and  Aleutian  Islands 
groundfish  fisheries; 

(C)  Month  and  days  fished  or  during 
which  fish  were  received  at  sea; 

(D)  The  estimated  round  weight  of  all 
fish  caught  or  received  at  sea  by  that 
vessel  during  the  reporting  period  by 
species  or  species  group,  rounded  to  the 
nearest  one  tenth  of  a  metric  ton  (0.1 
mt),  whether  retained,  discarded,  or  off- 
loaded; 

(E)  The  area  in  which  each  species  or 
species  group  was  caught;  and. 


(F)  If  any  species  or  species  groups 
were  caught  in  more  than  one  area 
during  a  reporting  period,  the  estimated 
round  weight  of  each,  to  the  nearest  0.1 
mt.  by  area. 

8.  A  new  §  5675.Z5  is  added  to  read  as 
follows: 

§  675.23    Disposal  cf  fisMr^  gear  and 
other  articles. 

(a)  Intentionally  discarded  or 
abandonded gear.  No  fishing  vessel  may 
intentionally  discard  or  abandon  fishing 
gear,  net  fragments,  or  other  articles 
which  may  interfere  with  fishing 
activities  or  cause  damage  to  fishery 
resources  and  other  marine  animals. 
Exceptions  to  this  rule  wi!!  be  allowed 
in  case  of  emergencies  involving  the 
safety  of  the  ship  and/or  crew  or  when 
officially  authorized  to  do  so. 

(b)  Encountered  abandoned  or 
discarded gecr.  If  abandoned  or 
discarded  fishing  gear,  net  fragments,  or 
any  other  article  described  in  paragraph 
(a)  of  this  section  is  encountered,  or  in 
the  event  of  accidental  or  emergency 
placing  of  such  article  into  the  FCZ,  the 
operator  of  the  vessel  must  make  a 
reasonable  attempt  to  recover  the  article 
or  immediately  report  the  incident  to  the 
Regional  Director  giving  the 

(1)  Name  of  the  reporting  person  and 
his  vessel; 

(2)  Nature  of  the  article; 

(3)  Location  of  the  article:  and 

(4)  Time  and  date  of  the  incident. 

(FR  Doc.  85-19656  Filed  8-14-«5;  9:57  am) 
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50  CFR  Part  650 
[Docket  No.  50S35-5035] 
Atlantic  Sea  Scallop  Rshery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NOAA  issues  a  proposed  rule 
to  implement  management  measures 
prescribed  in  the  proposed  Amendment 
1  (.Amerdment)  to  the  Fishery 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery  (FMP).  This  action  (1) 
establishes  a  four-ounce  standard  for 
Atlantic  sea  scallops,  which  becomes 
the  minimum  that  the  ten  smallest  sea 
scallops  in  a  one-pint  sample  must 
weigh  to  achieve  the  maximum  average 
meat  count  on  an  aiuiual  basis;  (2) 
extends  the  enforcement  of  this 
standard  beyond  the  point  of  first 
transaction  in  the  United  States;  and  (3) 
eliminates  the  adjustable  meat  count/ 
shell  height  standard.  The  new  measure 
is  intended  to  improve  the  conservation 
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program  for  Atlantic  sea  scallops  by 
reducing  the  mortality  of  small, 
immature  sea  scallops  and  enhancing 
yield  per  recruit  and  the  reproductive 
potential  of  the  resource. 
DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before 
September  27. 1985. 

ADDRESSES:  Comments  on  the  proposed 
rule,  Amendment  1,  or  supporting 
documents  should  be  sent  to  Mr. 
Richard  H.  Schaefer,  Acting  Regional 
Director,  National  Marine  Fisheries 
Service,  Federal  Building — 14  Elm 
Street,  Gloucester,  Massachusetts  01930. 
Clearly  mark  "Comments  on  Scallop 
Amendment  1"  on  the  envelope. 

Copies  of  Amendment  1.  the 
environmental  assessment  and  the  draft 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  are 
available  from  Douglas  G.  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway  (Route  1), 
Saugus,  Massachusetts  01906. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Kilbride,  Scallop  Management 
Plan  Coordinator.  617-281-3600,  ext.  244. 
SUPPLEMENTARY  INFORMATION:  The  FMP 

was  approved  and  implemented  by  final 
regulations  effective  August  13, 1982  (47 
FR  35990).  This  Amendment  to  the  FMP 
was  prepared  by  the  New  England 
Fishery  Management  Council  (Council). 
A  notice  of  availabihty  for  the 
Amendment  was  published  in  the 
Federal  Register  on  July  18. 1985  (50  FR 
29240).  Copies  of  the  Amendment  are 
available  from  the  Council  upon  request 
at  the  address  given  above. 

Amendment  1  proposes  a  new 
management  measure,  a  four-ounce 
standard  for  the  ten  smallest  sea 
scallops  in  a  one-pint  sample,  to  reduce 
the  potential  for  mixing  unacceptably 
small  sea  scallops  with  large  ones,  and 
to  achieve  a  30-meat  count  average  on 
an  annual  basis.  The  measure  is 
intended  to  reduce  the  landing  of 
immature  scallops  by  harvesters. 

When  the  Council  originally 
developed  the  FMP.  it  was  with  the 
expectation  that  an  average  meat  count/ 
shell  height  standard  would  provide 
sufficient  protection  for  small  scallops  to 
enhance  yield  per  recruit  and  the 
reproductive  potential  of  the  resource. 
Analysis  of  catch  and  processing  data 
since  FMP  implementation,  however, 
shows  that  these  measures  have  not 
provided  sufficient  protection  for  small 
scallops.  During  the  spring  and  summer 
of  1983.  significant  numbers  of  very 
small,  immature  sea  scallops  recruited 
into  the  fishery  in  the  South  Channel 
area  of  Georges  Bank  were  han'ested  at 
sizes  as  small  as  80-meat  count,  and 


mixed  with  larger  scallops  taken  in 
other  resource  areas  to  achieve  the 
average  meat  count  standard  required 
by  the  FMP.  A  similar  situation  has 
occurred  on  the  Northern  Edge  and  Peak 
of  Georges  Bank,  and  in  the  New  York 
Bight  area  during  1985. 

Selective  harvest  of  small  sea  scallops 
will,  if  continued,  dissipate  the  benefits 
anticipated  from  FMP  implementation 
by  reducing  yield  per  recruit  and 
reproductive  potential  of  the  sea  scallop 
resource.  The  Council  and  the  industry 
have  recognized  this,  and  in  an  attempt 
to  revise  the  management  program  to 
help  achieve  the  original  management 
objectives,  they  have  agreed  to  impose  a 
four-ounce  standard  corresponding  to  a 
40-meat  count  minimum  scallop  size. 
The  long-term  analysis  indicates  that  a 
4G-meat  count  minimum  applied  on  a 
per-trip  basis  will  result  in 
approximately  a  30-meat  count  average 
on  an  annual  basis.  This  new  measure  is 
designed  to  reduce  substantially  the 
harvest  and  mixing  of  undersized 
scallops,  while  allowing  fishermen  some 
tolerance  to  cover  those  situations  in 
which  reasonable  diligence  to  avoid  the 
mixing  of  small  scallops  is  not  entirely 
successful.  Additonally,  the  sampling 
technique  for  monitoring  compliance 
with  the  new  standard  has  been 
changed  to  a  volumetric  equivalent  in 
order  for  fishermen  to  better  gauge 
compliance  at  sea.  Given  the  rapid 
growth  rates  of  sea  scallops,  potential 
impacts  will  likely  be  mitigated  at  the 
end  of  one  year  after  implementation  for 
vessels  that  shuck  at  sea.  The 
elimination  of  the  shell  height  standard 
proposed  by  the  Amendment  may 
impose  potentially  greater  impacts  on 
any  existing  shellstockers  (vessels  that 
land  sea  scallops  in  the  shell)  because 
they  will  have  to  fish  conservatively  to 
avoid  violating  the  four-ounce  standard 
after  the  trip  is  shucked  out.  Landings 
for  shellstockers  should  be  made  up  at 
the  begiiming  of  the  second  year  of 
implementation. 

The  existing  FMP  provides  for 
enforcement  of  its  measures  only  up  to 
the  point  of  first  transaction  in  the 
United  States.  That  provision  recognizes 
that  scallops,  which  when  landed 
comply  with  the  average  meat  count  or 
minimum  shell  height,  could  later  be 
sorted  and  graded  into  sizes  that  would 
not  comply  with  the  meat  count  if 
sampled  at  a  later  point.  The  Council 
has  decided  to  impose  the  four-ounce 
standard  as  a  possession  prohibition  to 
improve  the  ability  of  enforcement 
agents  to  monitor  harvests  for 
compliance.  This  action  would  authorize 
the  National  Marine  Fisheries  Service  to 
enforce  the  new  four-ounce  standard  on 
sea  scallops  at  all  times  and  places  in 


the  United  States  once  they  have  been 
landed. 

Although  the  average  meat  count/ 
shell  height  standard  could  previously 
be  adjusted  within  a  certain  given  range, 
the  Council  proposes  in  the  Amendment 
that  the  four-ounce  standard  will  not  be 
subject  to  regulatory  change.  Therefore, 
the  fact-finding  process  which  resulted 
in  the  temporary  adjustment  of  the  meat 
count/shell  height  standard  would  be 
abandoned.  Annual  review  of  the  status 
of  the  resource  by  the  Regional  Director 
and  the  amendment  process  would  now 
be  the  sole  basis  for  any  further  change 
in  the  management  of  the  fishery. 

Changes  in  the  Proposed  Rule 

The  section  on  Compliance  and 
Sampling  Procedures  (§  650.21)  has  been 
modified  from  that  proposed  by  the 
Council.  The  proposed  regulatory  text 
submitted  by  the  Council  spoke  in  terms 
of  a  sample  group.  It  specifically 
provided  that  "(Tjhe  person  in 
possession  of  the  scallops  may  request 
that  as  many  as  ten  one-pint  samples  be 
examined  as  a  sample  group".  This 
language  is  a  vestige  of  the  sampling 
procedure  used  to  determine  compliance 
with  the  average  meat  count  measure 
that  these  regulations  would  supersede. 
It  is  inappropriate  to  the  four-ounce 
standard,  as  compliance  with  this 
standard  is  not  dependent  upon  a 
sample  group. 

The  four-ounce  standard,  in  essence, 
establishes  a  tolerance  level  for  the 
number  off  containers  or  bags  of  small 
scallops  that  may  be  landed.  It 
prescribes  that  only  two  bags  or 
containers  of  scallops  that  do  not  meet 
the  four-ounce  standard  may  be  landed. 
If  a  third  bag  or  container  of  scallops  in 
the  total  amount  of  scallop  meats  in 
possession  is  determined  not  to  meet  the 
four-ounce  standard,  this  constitutes  a 
violation  of  the  regulations.  Obviously, 
the  person  in  possession  of  the  scallops 
would  not  then  demand  to  have  seven 
more  samples  taken.  Any  more  samples 
which  were  found  not  to  meet  the  four- 
ounce  standard  would  merely  serve  to 
compound  the  violation.  Under  the 
average  meat  count  standard,  the  taking 
of  more  samples  could  certainly  benefit 
the  person  in  possession  of  the  scallops 
since  the  authorized  officer  might  weigh 
out  samples  which  were  well  below  the 
average.  Thsee  below-average  scallop 
samples  would  offset  those  scallop 
samples  which  were  above  the  average 
and  possibly  negate  the  existence  of  a 
violation. 

The  equities  embraced  in  the  sampling 
procedure  pertaining  to  the  average 
meat  count  standard  have  been 
preserved.  If  an  authorized  officer  takes 


a  sample  from  a  bag  or  container  and 
determines  that  it  fails  to  meet  the  four- 
ounce  standard,  the  person  in 
possession  of  the  scallops  may  requre 
that  another  sample  be  taken  from  the 
bag  or  container.  The  officer  will  then 
average  the  scallop  meats  weighing  less 
than  four  ounces  in  each  sample.  TTie 
average  will  determine  if  the  sample 
meets  the  four-ounce  standard.  For 
example,  if  the  first  sample  contains 
twelve  scallops  which  together  weigh 
less  than  four  ounces  and  the  second 
sample  has  only  seven,  this  would  yield 
a  sample  average  of  9.5  scallops 
weighing  less  than  four  ounces.  The  bag 
or  container  would  meet  the  four-ounce 
standard. 

Classification 

Section  304(a)(l)(C)(ii)  of  the 
Magnuson  Act,  as  amended,  requires  the 
Secretary  of  Commerce  (Secretary)  to 
publish  regulations  proposed  by  the 
Council  within  30  days  of  receipt  of  an 
amendment  and  proposed  regulations. 
At  this  time,  the  Secretary  has  not 
determined  that  the  Amendment 
proposed  to  be  implemented  by  these, 
rules  is  consistent  with  the  National 
Standards,  other  provisions  of  the 
Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views  and  comments  received 
during  the  comment  period. 

The  Council  prepared  an 
environmental  assessment  for  this 
Amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  A 
copy  of  the  environmental  assessment 
may  be  obtained  from  the  Council  at  the 
address  listed  above. 

The  NOAA  Administrator  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  The  proposed  rule  will  result  in  a 
maximum  $17.3  million  reduction  in 
goods  to  the  national  economy  during 
the  first  year  of  implementation. 
Administrative  and  enforcement 
requirements  are  expected  to  remain 
either  unchanged  or  be  reduced.  Thus, 
there  are  no  impacts  on  Federal,  State, 
or  local  government  agencies.  The 
purpose  of  the  Amendment  is  to 
enhance  productivity,  and  thus  promote 
investment  and  innovation  in  the  fishery 
once  the  industry  has  absorbed  initial 
losses.  Therefore,  the  proposed  rule  will 
not  have  a  signific;  nt  adverse  effect  on 
the  United  States  saa  scallop  industry. 
The  Council  prepared  a  regulatory 
impact  review  (RIR)  which  concludes 
that  this  rule  will  produce  long-term 
benefits  associated  with  the 
achievement  of  the  FMP  objectives 


within  the  third  year  of  implementation. 
A  copy  of  this  review  may  be  obtained 
from  the  Council  at  the  address  listed 
above. 

This  proposed  rule  is  exempt  from  the 
review  procedures  of  E.0. 12291  under 
section  8(a)(2)  of  that  order.  Deadlines 
imposed  under  the  Magnuson  Act,  as 
amended  by  Pub.  L.  97-453,  require  the 
Secretary  to  publish  this  proposed  rule 
within  30  days  of  its  receipt.  The 
proposed  rule  is  being  reported  to  the 
Director  of  the  Office  of  Management 
and  Budget  with  an  explanation  why  it 
is  not  possible  to  follow  the  review 
procedures  of  the  order. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  as  a  part 
of  the  RIR,  which  concludes  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
because  all  vessels  operating  in  the 
fishery  will  be  affected  in  the  same  way, 
and  that  there  will  be  no  differential 
effects.  A  copy  of  this  analysis  may  be 
obtained  from  the  Council  at  the 
address  given  above. 

This  proposed  rule  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey,  Maryland,  Delaware,  and  North 
Carolina.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  requirements. 

Dated:  August  13, 1985. 

Cannen  ).  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  NOAA  proposes  to  amend  50 
CFR  Part  650  as  set  forth  below: 

PART  650— [AMENDED] 

1.  The  authority  citation  for  Part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  The  Table  of  Contents  is  amended 
by  revising  the  headings  for  §§  650.20 
and  650.22  to  read  as  follows: 


Subpart  B— Management  Measures 

Sec. 

650.20    Four-ounce  standard. 

•         *         *         *         « 

650.22    Review  of  resource  status. 

§650.1    [Amended] 

3.  In  S  650.1,  the  last  sentence  of  the 
paragraph  is  amended  by  adding  the 
phrase,  ",  and  possession  of  Atlantic  sea 
scallops  in  the  fishery  conservation  zone 
and  anywhere  in  the  United  States." 

4.  In  S  650.2,  the  definition  of  First 
transaction  in  the  United  States  is 
removed,  the  definition  of  Non- 
conforming Atlantic  sea  scallops  is 
revised,  and  the  definition  of  the  Four- 
ounce  standard  is  added  alphabetically 
as  follows: 

§  650.2    Definitions. 

***** 

Non-conforming  Atlantic  sea  scallops 
means  scallops  which  do  not  meet  the 
standards  specified  in  §  650.20  of  these 
regulations,  unless,  for  the  purposes  of 
compliance  with  the  four-ounce 
standard  measurement  provisions  of 
that  section,  the  scallops  have  been 
certified,  through  a  procedure  specified 
by  the  Regional  Director,  to  have  been 
taken  under  a  management  system 
which  the  Regional  Director  finds  to  be 
substantially  consistent  with  the 
conservation  objectives  of  the  FMP  and 
these  regulations.  Certified  sea  scallops 
will  be  deemed  to  be  non-conforming 
unless  they  are  accompanied  at  all  times 
by  positive  documentary  evidence  of 
their  certification. 
***** 

Four-ounce  standard  means  that  the 
ten  smallest  sea  scallops  in  a  one-pint 
sample  must  weigh  at  least  four  ounces. 

***** 

5.  In  §  650.7,  the  paragraph  (a)  is 
revised  to  read  as  follows  (the 
introductory  text  is  reprinted  without 
change  for  the  convenience  of  the 
reader): 

§  650.7    Protiibltions. 

It  is  unlawful  for  any  person: 
(a)  To  possess  any  non-conforming 
Atlantic  sea  scallops  once  they  have 
been  landed  in  the  United  States. 

(1)  Atlantic  sea  scallops  will  be 
subject  to  inspection  at  all  times  and 
places  in  the  United  States  for 
conformance  with  the  four  ounce 
standard,  in  accordance  with  the 
compliance  and  sampling  procedures 
specified  in  §  650.21. 

(2)  Atlantic  sea  scallops  will  be 
subject  to  inspection  at  all  times  and 
places  in  the  United  States  for 
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confonnance  with  certification 

provision,  where  applicable. 

•         *         •         •         ♦ 

6.  Section  650.20  is  revised  to  read  as 
follows: 

§  650.20    Four-ounc«  standard. 

A  four  ounce  standard  corresponding 
to  a  40-meat  count  minimum  size  shall 
apply  to  all  sea  scallops,  whether  the 
scallops  are  shucked  at  sea  or  landed  in 
shell. 

7.  Section  650.21  is  revised  to  read  as 
follows: 

§  650.21    CompHanc*  and  sampling 
procedures. 

(a)  Compliance  with  the  four-ounce 
standard  will  be  subject  to  inspection  at 
all  times  and  places  in  the  United 
States.  For  the  purposes  of  inspecting 
scallops  in  the  shell  to  determine 
compliance  with  the  four-ounce 
standard,  an  authorized  officer  may,  at 
his  discretion,  direct  the  person  in 
possession  of  the  scallops  to  shuck,  or 
delay  inspection  until  sufficient  scallops 
have  been  shucked,  to  allow  the  taking 
of  samples  as  specified  below. 


(b)  The  authorized  officer  will  take 
one-pint  samples  from  the  total  amount 
of  scallop  meats  in  possession.  A 
sample  fails  to  comply  with  the  four- 
ounce  standard  if  ten  or  more  scallop 
meats  in  the  sample  weigh  less  than  four 
ounces.  If  a  sample  fails  to  meet  the 
four-ounce  standard,  the  authorized 
officer  may  take,  at  the  request  of  the 
person  in  possession,  another  sample 
from  the  bag  or  container  from  which 
the  offending  sample  was  drawn.  The 
authorized  officer  will  average  the 
number  of  scallops  weighing  less  than 
four  ounces  from  both  samples.  The 
average  number  of  scallop  meats 
weighing  less  than  four  ounces  will 
determine  if  the  bag  or  container  fails  to 
meet  the  standard.  Non-compliance  with 
the  four-ounce  standard  occurs  if  three 
or  more  samples  from  the  total  amount 
of  scallop  meats  in  prbsession  fail  to 
meet  the  four-ounce  standard. 

8.  Section  650.22  is  revised  to  read  as 
follows: 

§  650.22    Review  of  resource  status. 

(a)  Scope  and  purpose  of  review.  The 
Regional  Director  will  review  the  status 


of  the  Atlantic  sea  scallop  resource  on  a 
continuing  basis,  and  will,  at  least 
annually,  prepare  a  report  concerning 
the  status  of  the  fishery  and  possible 
changes  in  the  resource,  fishery,  or 
industry  which  might  require 
amendment  of  the  EMP.  The  Council 
may,  at  any  time,  request  that  such  a 
report  be  prepared  within  sixty  days. 

(b)  Sou/TCTes  of  information.  The 
Regional  Director  will  consider  all 
available  resource  and  assessment 
information,  especially  the  most  recently 
completed  survey  and  assessment,  when 
preparing  his  report.  The  Regional 
Director  will  also  consider  reports  and 
records  maintained  by  fishermen  and 
made  available  as  a  part  of  the  fishery 
statistics  program:  other  fishery 
statistics;  and  any  other  available 
information  which  increases 
understanding  of  prevailing  conditions 
of  the  stock,  the  fishery,  and  the 
industry. 

(FR  Doc.  85-19657  Filed  8-14-85;  927  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  Of  the  Secretary 

Intent  to  Establish  the  Agriculture 
Structure  Planning  Advisory 
Committee  and  Notice  of  IMeeting 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  intends  to 
establish  the  Agriculture  Structure 
Planning  Advisory  Committee. 

The  purpose  of  the  committee  will  be 
to  review  and  evaluate  USDA- 
developed  proposals  concerning  the 
organizational  structure  of  the 
Department  and  future  program 
delivery. 

Establishment  of  this  committee  is  in 
the  public  interest  in  connection  with 
the  performance  of  duties  of  the 
Department.  Written  comments  on  the 
proposed  establishment  of  this 
committee  may  be  submitted  to  Charles 
Grizzle,  Room  241E,  Administration 
Building.  Washington,  D.C.  20250,  until 
September  3. 1985. 

Contingent  upon  the  timely 
establishment  of  the  committee,  and 
pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  1,  as  amended,  notice  is 
hereby  given  that  the  first  meeting  of  the 
committee  will  be  held  on  September  4- 
5. 1985.  at  the  Shoreham  Hotel, 
Washington.  D.C.  The  meeting  will 
commence  at  8:00  a.m.  and  end  at  5:30 
p.m.  on  September  4  and  commerce  at 
8:00  a.m.  and  end  at  4:30  p.m.  on 
September  5. 

The  committee  will  be  reviewing 
proposals  developed  within  USDA 
relating  to  administrative  support  and 
headquarters/Held  structures  and 
developing  comments  on  those 
proposals  which  will  be  presented  to  the 
Department  at  the  close  of  the  meeting. 

The  meeting  will  be  open  to  the 
public,  however,  limited  space  will  be 
available.  Written  comments  may  be 
submitted  to  Mr.  Grizzle  at  the  above 
address.  Persons  desiring  more  specific 


information  concerning  the  meeting 

should  contact  Mr.  Grizzle  at  202-447- 

3590. 

John  ).  Franks.  )r., 

Assistant  Secretary  for  Administration. 
August  13. 1985. 

[FR  Doc.  85-19558  Filed  8-15-85;  8:45  am) 
BILUNO  CODE  3410-01-M 


Proposal  To  Exclude  Department  of 
Agriculture  Programs  From  Executive 
Order  12372 

agency:  Department  of  Agriculture. 

USDA. 

action:  Notice. 

summary:  This  Notice  proposes  that 
Rural  Electrification  Loans  and  Loan 
Guarantees.  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  Rural  Telephone 
Bank  Loans  to  either  nongovernmental 
or  governmental  entities  be  excluded 
from  coverage  under  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  Public  comment  is 
sought  on  these  proposed  exclusions.  A 
full  understanding  of  the  requirements  of 
the  Order  may  be  gained  by  referring  to 
the  final  rules  published  in  7  CFR  Part 
3015.  Subpart  V,  at  48  FR  29100,  dated 
June  24, 1983. 

DATE:  Comments  must  be  received  on  or 
before  September  30, 1985. 
address:  Interested  persons  should 
submit  conmients  to  Ms.  Lyn 
Zimmerman,  Office  of  Finance  and 
Management,  USDA,  Room  2117-B, 
Auditors  Building,  201 14th  Street,  SW., 
Washington.  D.C.  20250.  Comments  will 
be  available  for  inspection  at  the  above 
address  from  9:00  a.m.  to  5:00  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lyn  Zimmerman,  Supervisory 
Program  Analyst.  Office  of  Finance  and 
Management,  USDA,  Room  2117-B, 
Auditors  Building,  201 14th  Street.  SW., 
Washington,  D.C.  20250.  (Telephone 
(202)  382-1553). 

Background 

In  a  recent  report  to  the  IPresident  on 
Executive  Order  12372,  the  Office  of 
Management  and  Budget  (0MB) 
concluded  that  although  the  Order  has 
improved  Federal.  State,  and  local 
government  relations,  a  number  of 
procedural  changes  would  improve  the 
Order's  implementation.  Prominent 
among  the  procedural  changes  was  a 


reexamination  of  existing  coverage  to 
determine  that  exclusions  are  justified 
on  the  basis  that  the  program  does  not 
directly  affect  State  and  local 
governments. 

Executive  Order  12372  has  as  one  of 
its  purposes  the  development  of  a 
review  process  to  replace  0MB  Circular 
A-95.  Although  REA-financed  activities 
were  never  subject  to  Circular  A-95 
review,  a  determination  was  made  that 
loans  or  loan  guarantees  made  to  those 
REA  borrowers  deemed  to  be 
governmental  entities  (71  of 
approximately  2,000  borrowers)  would 
be  included  within  the  scope  of  the 
Executive  Order,  even  though  REA 
makes  no  distinctions  in  its  treatment  of 
loan  requests  from  governmental  versus 
nongovernmental  borrowers. 

On  January  24, 1983,  the  Department 
indicated  in  a  notice  of  proposed 
rulemaking  (48  FR  3082)  that  REA  loans 
and  loan  guarantees  to 
nongovernmental  entities  would  be 
excluded  from  coverage  under  the 
Executive  Order.  The  proposed 
exclusion  produced  only  five  letters  and 
only  one  of  the  five  requested  that  REA 
Electrification  Loans  and  Loan 
Guarantees  be  subject  to  Executive 
Order  12372.  No  comments  were 
received  regarding  Rural  Telephone 
Loans  and  Loan  Guarantees  or  Rural 
Telephone  Bank  Loans.  On  June  24. 
1983,  the  Department  published  its  final 
rule  (48  FR  29100)  excluding  REA  loans 
and  loan  guarantees  to 
nongovernmental  entities  from  coverage 
under  the  Executive  Order. 

SUPPLEMENTARY  INFORMATION:  On  May 

8, 1973,  The  Committee  of  Conference  on 
S.  394,  which  amended  the  Rural 
Electrification  Act,  articulated 
Congressional  intent  regarding  the 
Office  of  Management  and  Budget 
(OMB)  Circular  A-95  coverage  of  the 
Rural  Electrification  Administration 
(REA)  loan  programs  as  follows: 

Since  January  1, 1973,  loans  for  rural 
electrification  and  rural  telephone  facilities 
have  been  processed  pursuant  to  section 
306(a)(1)  of  the  Consolidated  Farm  and  Rural 
Development  Act.  Under  this  Act  the 
Secretary  of  Agriculture  is  required  to  submit 
all  such  loan  applications  for  review  and 
comment  to  multijurisdictional  substate 
areawide  general  purpose  planning  and 
development  agencies  which  have  been 
officially  designated  as  clearinghouse 
agencies  under  OMB  Circular  A-95,  and  to 
county  and  municipal  governments  having 
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jurisdiction  over  the  area  in  which  the 
proposed  facilities  will  be  located. 

In  the  case  ofloans  for  rural  electrificiition 
iind  rural  telephone  facilities,  this 
requirement  serves  no  useful  purpose,  and 
imposes  unnecessary  delays  on  loan 
approval  procedures.  It  has  never  been 
applied  to  Rural  Electrification  Act  loan 
programs.  One  of  the  principal  purposes  of  S. 
394  is  to  reinstate  a  rural  electrification  and 
ruTiil  telephone  loan  program  which  will 
operate  free  of  these  requirements  for  review 
by  units  of  local  government  and 
multijurisdictional  planning  agencies. 

It  is  the  specific  understanding  and  the 
clear  intent  of  the  conferees  that  direct  loans, 
insured  loans,  and  loan  guarantees,  approved 
pursuant  to  the  Rural  Electrification  Act  of 
1936.  as  amended,  shall  not  be  subject  to 
review  by  any  such  multijurisdictional 
substate  planning  or  development  agency  or 
commission  or  by  any  unit  of  local 
fiovermnent,  or  by  any  Federal  agency  other 
than  REA. 

The  above  stated  Congressional  intent 
formed  the  basis  for  excluding  REA  loan 
programs  from  OMB  Circular  A-95 
review  requirements. 

Even  though  they  are  private 
organizations,  REA-fmanced  systems 
are  subject  to  State  and  local 
requirements  that  are  applicable  to  the 
planning  and  construction  of  utility 
facilities  in  their  service  areas  including 
zoning  and  the  use  of  streets  and 
highvsays.  In  those  cases  where  REA- 
financed  systems  come  under  the 
jurisdiction  of  State  public  utility 
commissions  (PUCs),  their  activities, 
including  the  receipt  of  financial 
assistance  from  REA.  are  reviewed  by 
PUCs.  In  a  number  of  Stales  REA 
borrowers  receive  a  franchise  to  provide 
utility  service  in  a  specified 
geographical  area. 

In  those  cases  where  the 
consideration  of  extending  REA 
financial  assistance  requires  the 
preparation  of  an  environmental  impact 
statement,  such  statements  are  sent  to 
State  and  local  agencies  and  other 
interested  groups  for  review  and 
comment  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
Council  on  Environmental  Quality 
(CEQ)  regulations.  In  the  event  that  REA 
will  prepare  an  environmental 
assessment  under  the  CEQ  regulations 
or  the  proposal  will  be  located  in  a  flood 
plain  or  wetlands,  local  public  notice  is 
provided.  State  and  local  agencies  and 
the  general  public  are  thus  afforded  an 
opportunity  to  review  and  comment  on  a 
proposal  prior  to  any  REA 
determination  concerning  financial 
assistance.  Even  for  minor  projects 
which  do  not  require  public  notice.  REA- 
fmanced  systems  normally  contact  state 
and  local  environmental  and  planning 


agencies  prior  to  making  application  to 
REA  for  financial  assistance. 

Based  on  the  adequacy  of  the  existing 
consultation  requirements,  the  REA 
programs  listed  below  by  Catalog  of 
Federal  Domestic  Assistance  Numbers 
and  as  they  pertain  to  both 
governmental  and  nongovernmental 
entities,  are  proposed  for  exclusion  from 
the  scope  of  Executive  Order  12372: 

10.850  Rural  Electrification  Loans  and 
Loan  Guarantees 

10.851  Rural  Telephone  Loans  and  Loan 
Guarantees 

10.852  Rural  Telephone  Bank  Loans 
Following  the  end  of  the  comment 

period,  the  Department  will  study  all 
comments  received  and  make  a 
determination  on  whether  to  exclude  or 
include  the  REA  programs.  A  Notice  will 
be  published  in  the  Federal  Register 
announcing  the  determination. 

Dated:  August  9. 1985. 
John  |.  Franke,  Jr., 

Assistant  Secretary  for  Administration. 
[FR  Doc.  85-19615  Filed  8-15-85;  8:45  am) 

BILLING  CODE  3410-1S-II 


Forest  Service 

Ridge  Timber  Sale;  Okanogan  National 
Forest,  Okanogan  County,  WA;  intent 
to  Prepare  an  Environmental  impact 
Statement 

The  Department  of  Agriculture.  Forest 
Service,  will  prepare  an  environmental 
impact  statement  for  the  development  of 
the  Ridge  Timber  Sale  on  the  Twisp 
Ranger  District.  The  environmental 
impact  statement  will  be  prepared  in 
accordance  with  existing  approved  land 
and  resource  management  plans. 

A  range  of  alternatives  for  timber 
harvest  in  the  assessment  area  will  be 
considered.  One  of  the  alternatives  will 
be  No  Action.  Other  alternatives  will 
consider  harvest  ranging  from 
approximately  7.000  mbf  to  9,000  mbf  on 
approximately  1000  to  1600  acres.  Road 
construction  alternatives  include  no 
construction  to  approximately  16  miles 
of  new  roads. 

Federal,  State  and  local  agencies, 
potential  purchasers,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1.  Identification  of  those  issues  to  be 
addressed. 

2.  Identification  of  issues  to  be 
analyzed  in-depth. 

3.  Elimination  of  insignificant  issues, 
those  covered  by  previous 
environmental  analysis,  and  those 


issues  not  within  the  scope  of  this 
decision. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Forest  Supervisor  will  accept 
written  comments  and  suggestions  to  his 
office  at  the  Okanogan  National  Forest. 
Okanogan.  Washington  until  November 
29, 1985.  The  Twisp  District  Ranger  or 
his  staff  will  be  available  to  accept 
comments  and  suggestions  via  telephone 
or  in  person  November  17-21  at  the 
Twisp  District  Office  (509)  997-2131. 

William  D.  McLaughlin.  Forest 
Supervisor  of  the  Okanogan  National 
Forest  is  the  responsible  official. 

The  analysis  is  expected  to  take  about 
4  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  April.  1986. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  William  D.  McLaughlin.  Forest 
Supervisor.  1240  2nd  Avenue.  Box  950, 
Okanogan,  Washington  98840. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  John  C.  Erickson. 
Forest  Service.  USDA;  Twisp  Ranger 
District  Okanogan  National  Forest,  P.O. 
Box  188.  Twisp,  Washington  98856. 
Information  packets  are  available  upon 
request  from  the  Okanogan  National 
Forest  Supervisor's  office  or  the  Twisp 
Ranger  District  office. 

Dated:  August  5, 1985. 
William  D.  Mclaughlin, 
Forest  Supervisor. 
[FR  Doc.  85-19551  Filed  8-15-85:  8:45amJ 

BILLING  CODE  3410-11-M 


COIMIMiSSION  ON  CiVIL  RIGHTS 

Illinois  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Illinois  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
3:00  p.m.  on  September  6, 1985,  at  the 
U.S.  Commission  on  Civil  Rights,  230 
South  Dearborn  Street,  Room  3280 — 
Conference  Room,  Chicago.  IL.  The 
purpose  of  the  meeting  is  to  discuss 
Civil  Rights  developments  in  the  state 
and  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Hugh 
Schwartzberg  or  Clark  Roberts,  Director 
of  the  Midwestern  Regional  Office  at 
(312)  353-7371  (TDD  312/886-2188). 
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The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  12. 1985. 
Bert  Silvn, 

Assistant  Staff  Director  for  Regional 
Programs. 

(FR  Doc.  85-19577  Filed  ft-15-85;  8:45  am] 
BiixiNG  CODE  sast-oi-a 


Nevada  Advisory  Committee;  PubHc 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nevada  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  1:00 
p.m.  on  September  14, 1985,  at  the 
iloliday  Inn,  5851  South  Virginia  Street. 
Tahoe  C  Room,  Reno,  Nevada.  The 
purpose  of  the  meeting  is  to  discuss 
plans  for  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Elizabeth 
Nozero  or  Philip  Montez,  Director  of  the 
Western  Regional  Office  at  (213)  688- 
3437,  (TDD  213/894-0508). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  DC  August  12. 1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-19578  Filed  8r-15-85;  8:45  am) 
B1LLIMG  CODE  C3»-ei-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 
Title:  Construction  Project  Report 

(Multifamily  Residential) 
Form  number:  Agency — C-700  (R): 

OMB— 0607-0163 
Type  of  request:  Extension  of  a  currently 

approved  collection 
Burden:  3,000  respondents:  7.500 

reporting  hours 

Needs  and  uses:  This  report  is  used  to 
collect  the  amount  of  construction  put  in 
place  each  month  from  a  nationwide 
sample  of  new  townhouses  and 
apartment  projects.  These  statistics  are 
used  extensively  by  the  Federal 


government  in  making  policy  decisions 
and  they  become  part  of  the  GNT.  They 
are  also  used  by  the  private  sector  for 
market  analysis  and  other  research. 
Affected  public:  Businesses  or  other  for- 
profit  institutions 
Frequency:  Monthly 
Respondent's  obligation:  Voluntary 
OMB  Desk  Officer:  Timothy  Sprehe. 
i895-4814 

Copies  of  the  abovp  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe.  OMB  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated;  Augxist  12, 1985. 
Edward  Michals, 
Departmental  Clearance  Officer. 
[FR  Doc.  85-19606  Filed  8-15-85:  8:45  am] 

WLUNQ  CODE  3510-07-W 


Foreign-Trade  Zones  Board 
[Docket  No.  27-«5] 

Proposed  Foreign-Trade  Zone — 
Sparks,  NV  Wittitn  ttie  Reno  Customs 
Port  of  Entry;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Nevada  Development 
Authority,  a  Nevada  non-profit 
corporation  and  grantee  of  FTZ  89,  Las 
Vegas,  requesting  authority  to  establish 
a  general-purpose  foreign-trade  zone  in 
Sparks,  Nevada,  within  the  Reno 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
August  2, 1985.  The  appHcant  is 
authorized  to  make  this  proposal  under 
section  237A.030  of  the  Nevada  Revised 
Statutes. 

The  proposed  foreign-trade  zone  will 
involve  a  24-acre  site  on  Spice  Island 
Drive  near  the  Reno  International 
Airport,  to  be  operated  by  the  Nevada 
International  Trade  Corporation,  an 
affiliate  of  the  Economic  Development 
Authority  of  Western  Nevada.  Zone 
warehousing  services  will  be  provided 
by  Dermody  Properties,  Inc.,  a 
warehousing  firm  and  developer  that 
owns  the  site. 


The  application  contains  evidence  on 
the  need  for  zone  services  in  the  Reno 
area.  A  number  of  firms  have  indicated 
an  interest  in  using  zone  procedures  for 
storage  and  manipulation  of  products 
such  as  energy  equipment,  paper,  semi- 
conductor components,  computer  and 
other  electronic  equipment,  skis  and 
gaming  equipment.  No  specific 
manufacturing  approvals  are  being 
sought  at  this  time.  Such  requests  would 
be  made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte, 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce.  Washington,  DC  20230;  Paul 
R.  Andrews,  District  Director,  U.S. 
Customs  Service,  Pacific  Region.  555 
Battery  St.,  San  Francisco,  CA  94111; 
and  Colonel  WajTie  J.  Scholl.  District 
Engineer,  U.S.  Army  Engineer  District 
Sacramento,  650  Capitol  Mall, 
Sacramento,  CA  95814. 

As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  public 
hearing  on  September  11. 1985. 
beginning  at  9.00  a-m..  in  Washoe 
County  Commission  Qiambers,  1205 
Mill  St..  Reno  NV  89502. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  September  3. 
Instead  of  an  oral  presentation,  written 
statements  may  be  submitted  m 
accordance  with  the  Board's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through  October 
11. 1985. 

A  copy  of  the  applicaton  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  follovring  locations: 

U.S.  Department  of  Commerce  District 

Office,  1755  E.  Plumb  Lane,  ^152. 

Reno,  N"V  89502 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  board,  U.S. 

Department  of  Commerce,  Room  1529. 

14th  and  Pennsylvania.  NW.. 

Washington,  DC  20230 

Dated:  August  12, 1985. 
|olin  |.  Da  Ponte  |r.. 

Executive  Secretory. 

[FR  Doc.  85-19605  Filed  8-15-85;  8:45  amj 
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National  Bureau  of  Standards 

(Docket  No.  50719-5119J 

Proposed  Federal  Information 
Processing  Standard  for  Specification 
for  a  Data  Descriptive  File  for 
Information  Interctiange  (DDF) 

agency:  National  Bureau  of  Standards, 
Commerce. 

ACTION:  Notice  of  proposed  Federal 
Information  Processing  Standard. 


SUMMARY:  This  proposed  standard 
adopts  a  voluntary  International 
standard,  ISO  8211— Specification  for  a 
Data  Descriptive  file  for  Information 
Interchange  (DDF),  for  Federal  use.  The 
American  National  Standards  Institute 
(ANSI)  is  expected  to  approve  this 
standard  in  October  1985  as  an 
American  National  Standard  (ANS). 

Prior  to  the  submission  of  this 
proposed  standard  to  the  Secretary  of 
Commerce  for  review  and  approval  as  a 
Federal  Information  Processing 
Standard  (FIPS).  it  is  essential  to  assure 
that  consideration  is  given  to  the  needs 
and  views  of  manufacturers,  the  public, 
and  State  and  local  governments.  The 
purpose  of  this  notice  is  solicit  such 
views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicabihty,  implementation,  and 
maintenance  of  the  standard,  is 
provided  in  its  entirety  in  this  notice; 
and  (2)  a  specification  portion  which 
deals  with  the  technical  requirements  of 
the  standard,  ISO  8211 — Specification 
for  a  Data  Descriptive  File  for 
Information  Interchange  (DDF). 
Interested  parties  may  obtain  a  copy  of 
the  technical  specifications  from  the 
Computer  and  Business  Equipment 
Manufacturers  Association  (CBEMA), 
Attn:  X3  Secretariat,  311  First  Street, 
NW,  Washington,  DC  20001.  (202)  737- 
8888. 

DATE:  To  be  considered,  comments  on 
this  proposed  FIPS  must  be  received  on 
or  before  November  14, 1985. 
ADDRESS:  Comments  concerning  the 
adoption  of  ISO  8211  as  a  FIPS  are 
invited  and  may  be  sent  to  Director, 
Institute  for  Computer  Sciences  and 
Technology,  ATTN:  Proposed  HPS  for 
DDF,  National  Bureau  of  Standards, 
Technology  Building,  Room  B154, 
Gaithersburg.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  862a  Herbert 
C.  Hoover  Building,  14th  Street  between 


Pennsylvania  and  Constitution  Avenues, 
NW,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jim  Upperman,  Center  for 
Programming  Sciences  and  Technology, 
Institute  for  Computer  Sciences  and 
Technology,  National  Bureau  of 
Standards,  Gaithersburg,  MD  20899. 
(301)  921-2431. 

Dated:  August  13. 1965.  > 

Ernest  Ambler, 
Director. 

Federal  Information  Processing 
Standards  Publication 

Date 

Amiouncing  the  Standard  for 
Specification  for  a  Data  Descriptive 
File  for  Information  Interchange  (DDF) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  Section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended.  Public  Law  89-306  (79  Sfat. 
1127),  Executive  Order  11717  (38  FR 
12315.  dated  May  11. 1973),  and  Part  6  of 
Title  15  Code  of  Federal  Regulations 
(CFR). 

1.  Name  of  Standard.  Specification  for 
a  Data  Descriptive  File  for  Information 
Interchange  (DDF)  (FIPS  PUB ). 

2.  Category  of  Standard.  Software 
Standard.  Information  Interchange. 

3.  Explanation.  This  publication 
announces  the  adoption  of  the 
international  Standard  ISO  8211, 
Specification  for  a  Data  Descriptive  File 
for  information  Interchange  (DDF),  as  a 
Federal  Information  Processing 
Standard  (FIPS).  ISO  8211  specifies 
media/independent  and  system- 
independent  file  and  record  formats  for 
the  interchange  of  information  between 
computer  systems.  The  standard  is 
intended  for  use  with  physical  media  as 
well  as  with  communications  media  in 
applications  where  a  high  volume  of 
data  is  to  be  interchanged,  rather  than 
for  an  isolated  interchange  of  a  single  or 
small  number  of  records.  The  purpose  of 
the  standard  is  to  provide  a  mechanism 
to  allow  data  structures  to  be  easily 
transported  from  one  computer  system 
to  another  computer  system, 
independent  of  make,  with  the 
capability  of  restructuring  the  data 
without  loss  of  content  or  meaning.  The 
standard  is  for  use  by  implementors  and 
users  who  have  a  need  to  represent  data 
structures  and  data  definitions  in  a 
standard  format  for  information 
interchange  purposes  so  that  the  data 
can  be  transported  from  one  system  to 
another  while  maintaining  the  integrity 
of  the  data. 


4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards  (Institute  for  Computer 
Sciences  and  Technology). 

6.  Cross  Index.  ISO  8211— 
Specification  for  a  Data  Descriptive  File 
for  Information  Interchange  (DDF). 

7.  Objectives.  The  primary  objectives 
of  this  standard  are: 

— To  permit  data  structures,  data  files, 
data  definitions,  and  databases  to  be 
easily  transported  from  one  computer 
system  to  another  computer  system, 
where  the  two  systems  are  not 
necessarily  compatible,  without  loss  of 
content  or  meaning. 

— to  reduce  the  cost  of  information 
interchange  when  data  must  be 
transported  from  one  computer  system 
to  another  computer  system  where  the 
two  systems  are  not  necessarily 
compatible. 

— to  provide  a  standard  interchange 
format  when  migration  from  one 
computer  system  to  another  computer 
system  occurs. 

— to  provide  a  standard  interchange 
format /or  achieving  data  for  future 
recall  by  assuring  that  standard 
software  will  be  available  for  this 
purpose. 

8.  Applicability. 

a.  This  standard  is  intended  for  use  in 
information  interchange  applications 
that  are  either  developed  or  acquired  for 
government  use.  It  is  suitable  for 
representing  and  interchanging  a  broad 
spectrum  of  data  structures  including: 
elementary  data,  vectors,  arrays,  and 
hierarchies.  User  file  structures  such  as 
sequential,  hierarchical,  relational,  and 
indices  can  be  converted  into  the 
interchange  format.  Network  structures 
can  be  interchanged  but  additional  pre- 
processing and  post-processing  is 
necessary  to  preserve  logical  linkages. 
The  data  to  be  interchanged  can  be  in 
character  representation  or  binary 
representation.  The  intermediate 
structure  through  which  the  information 
passes  is  designed  for  interchange 
purposes  only  and  is  not  intended  to  be 
used  for  general  processing.  This 
standard  should  be  used  unless  a  more 
efficient  or  cost  effective  alternative 
already  exists.  It  is  recognized  that 
programmatic  requirements  may  be 
more  economically  and  efficiently 
satisfied  through  the  use  of  more 
specialized  data  interchange  software 
such  as  the  Initial  Graphics  Exchange 
System  (IGES),  Computer  Graphics 
Metafile  (CGM),  or  other  application 
specific  data  interchange  software. 
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b.  The  use  of  this  standard  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist 

— The  data  file  or  database  is 
maintained  at  a  central  facility  for  a 
decentralized  system  that  employs 
computers  of  different  makes  and 
models  that  must  utilize  the  data. 

— The  data  file  or  database  is 
intended  for  conversion  or  is  being 
converted  from  one  computer  system  to 
another  computer  system  where  the  two 
systems  are  not  necessarily  compatible. 

— The  data  file  or  database  is  being 
migrated  from  one  computer  system  to 
another  computer  system  where  the  two 
systems  are  not  necessarily  compatible. 

— The  data  file  or  database  is 
intended  for  information  interchange 
between  a  source  system  and  a  target 
system  that  are  not  necessarily 
compatible. 

— The  data  file  or  database  is 
intended  for  archival  purposes  and  the 
format  of  an  access  to  a  standardized 
structure  is  critical  to  guarantee  long  life 
availability  and  utilization  of  the  data 
through  standardized  software  support. 

c.  Non-standard  features  should  be 
used  only  when  the  needed  operation  or 
function  cannot  reasonably  be 
implemented  with  the  standard  features 
alone.  Although  non-standard  features 
can  be  very  useful,  it  should  be 
recognized  that  the  use  of  these  or  any 
other  non-standard  elements  may  make 
the  interchange  of  data  and  future 
conversion  to  a  revised  standard  or 
replacement  processor  more  difficult 
and  costly. 

9.  Specifications.  ISO  8211— 
SpeciHcations  for  a  Data  Descriptive 
File  for  Information  Interchange  (DDF) 
contains  the  specifications  for  FIPS 
DDF.  The  ISO  8211  document  defines 
the  scope  of  the  specifications,  control 
fields,  format  controls,  leaders, 
directories,  and  requirements  for  a 
conforming  implementation.  All  of  these 
specifications  apply. 

10.  Implementation.  The 
implementation  of  this  standard 
involves  two  areas  of  consideration: 
acquisition  of  DDF  software  and 
interpretations  of  DDF  software. 

10.1    Acquisition  of  Data  Interchange 
Software.  This  publication  is  effective 
(date  of  approval  of  this  document). 
Data  interchange  software  acquired  for 
Federal  use  after  this  date  should 
implement  this  standard  when  the 
applicability  criterion  in  section  8  has 
been  met.  Conformance  to  FIPS  DDF 
should  be  considered  whether  data 
interchange  software  is  developed 
internally,  acquired  as  part  of  an  ADP 
system  procurement,  acquired  by 
separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 


for  use  in  contracts  for  programming 
services. 

A  transition  period  provides  time  for 
industry  to  produce  data  interchange 
software  conforming  to  the  standard. 
The  transition  period  begins  on  the 
effective  data  cuid  continues  for  eighteen 
(18)  months  thereafter.  The  provisions  of 
this  publication  apply  to  orders  placed 
after  the  date  of  this  publication; 
however,  data  interchange  software  not 
conforming  to  FIPS  DDF  may  be 
acquired  for  interim  use  during  the 
transition  period. 

lOuS    Interpretation.  Resolution  of 
questions  regarding  this  standard  will 
be  provided  by  NBS.  Questions 
concerning  the  content  and 
specifications  of  this  FIPS  PUB  should 
be  addressed  to:  Director.  Institute  for 
Computer  Sciences  and  Technology, 
ATTN:  DDF  Interpretation.  National 
Bureau  of  Standards,  Gaithersburg,  MD 
20899. 

[PR  Doc.  85-19521  Filed  &-15-B5:  8:45  am] 

BILLING  CODE  3510-19-«l 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comnrtent  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Japan  To  Review 
Trade  In  Categories  313  (Cotton 
Sheeting)  and  340  (Men's  and  Boys' 
Woven  Cotton  Shirts) 

August  13. 1985. 

On  July  29, 1985  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Japan  with  respect  to  Categories  313  and 
340.  This  request  was  made  on  the  basis 
of  the  Agreement,  effected  by  exchange 
of  notes  dated  August  17, 1979.  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Japan  relating  to  trade  in  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products  and  on  the  basis  of  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the  two 
governments,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  request  the  Government  of  Japan  to 
limit  exports  in  Categories  313  and  340, 
produced  or  manufactured  in  Japan  and 
exported  to  the  United  States  during  the 
twelve-month  period  which  began  on 
January  1, 1965  and  extends  through 
December  31. 1985  at  levels  of  5.966.740 
square  yards  and  95.552  dozen. 
respectively. 


Summary  market  disruption 
statements  concerning  these  categories 
follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  313  and  340 
under  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement 
with  the  Government  of  Japan,  or  on  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  the 
category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Walter  C.  Lenahan.  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements,  International  Trade 
Administration,  U.S.  Department  oi 
Commerce.  Washington.  DC  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  ttie 
Office  of  Textiles  and  Apparel.  Room 
3100.  U.S.  Department  of  Commerce  14ih 
and  Constitution  Avenue  NW., 
Washington,  DC.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  533(a)(1)  relating 
to  matters  which  constitute  "a  f(M%ign 
affairs  function  of  the  United  States." 
Walter  C  liWiwhan, 

Chairman  Committee  for  the  Implementation 
of  Textile  Agreements. 

Japan — Market  Statement 

Category  313— Cotton  Sheeting 

July  1985. 

Summary  and  Conclusions 

United  States  imports  of  Category  313  fixMn 
Japan  during  the  year-ending  May  1965  were 
5.4  million  square  yards,  almost  five  times  the 
exports  of  a  year  earlier.  Imports  from  Japan 
Increased  from  885,000  in  1983  to  2.130.000 
square  yards  in  1964. 

The  U.S.  market  for  cotton  sheetings  has 
been  severely  disrupted  by  imports  for 
several  years.  Imports  were  near  or  above 
domestic  production  during  the  1981  through 
1984  period,  exceeding  domestic  production 
by  37  percent  in  1984.  Tlie  sharp  and 
substantial  increase  in  imports  from  Japan 
are  contributing  to  the  disruption  and  a 
continuation  of  the  growth  creates  real  risks 
of  more  intensive  disruption. 
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U«S.  Production  and  Market  Share 

U.S.  production  of  Category  313  has 
sharply  declined  over  the  past  decade  and 
One-half.  Production  in  1964  was  299  million 
square  yards,  the  second  lowest  level  on 
record:  the  recession  year  of  1982  was  6 
percent  less.  Production  for  the  first  quarter 
of  1985  was  80.511  square  yards,  up 
marginally  from  January-March  1984.  Second 
quarter  production,  according  to  trade 
reports,  was  down  due  to  a  glut  of  supplies 
available  for  a  very  soft  market. 

The  U.S.  producers  share  of  the  market  for 
domestically  produced  and  imported 
Category  313  dropped  sharply  to  42.1  percent 
in  1984  from  70.1  percent  in  1979. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  313  from  all 
sources  trended  upwards  for  a  number  of 
years.  They  reached  a  record  410.6  million 
square  yards  in  1984.  up  80  percent  from  1979 
and  28  percent  from  1983.  Imports  during  the 
first  quarter  of  1984  were  down  from  the 
record  imports  of  the  January-March  19.34 
period:  however,  imports  surged  in  April  and 
May  when  they  totaled  78.4  million  square 
yards.  This  compares  with  71.3  million  square 
yards  imported  a  year  earlier. 

The  ratio  of  imports  to  domestic  production 
increased  from  42.7  percent  in  1979  to  137.3 
percent  in  1984.  Although  there  was  a  decline 
in  the  ratio  during  the  first  quarter  of  1985, 
the  surge  in  April  and  May  coupled  with  a 
slowdown  in  domestic  production  indicate 
that  the  ratio  drop  in  the  first  quarter  was 
temporary. 

Duty-Paid  Values  and  U.S.  Producer  Prices 

Approximately  37  percent  of  the  Category 
313  imports  from  Japan  enter  under  TSUSA 
No.  320.2934.  This  is  grey  fabric  with  yarn 
count  in  the  twenties,  under  six  ounces  in 
weight.  Grey  fabrics  of  various  types, 
including  TSUSA  No.  320.2934,  make  up  50 
percent  of  the  total  imports.  The  remaining 
imports  are  scattered  over  a  number  of 
TSUSA  numbers.  The  duty-paid  landed 
values  of  these  fabrics  from  Japan  are  below 
the  U.S.  producer  prices  for  comparable 
fabrics.  The  value/price  comparison  for 
TSUSA  No.  320.2934  is  indicative  of  these 
differences. 

Summary  and  Conclusion 

United  Stales  imports  of  Category  340  from 
Japan  were  85,000  dozens  for  the  year-ending 
May  1985.  Imports  were  21,000  dozens  for  the 
same  period  one  year  earlier.  Full  year  1984 
imports  were  58.000  dozens,  up  nearly  three- 
fold from  the  15,000  dozens  imported  in  1983. 

Import  growth  from  Japan  of  Category  340 
has  been  sharp  and  substantial,  adding  to  the 
existing  market  disruption  in  this  category. 
Continued  uncontrolled  growth  would 
intensify  the  market  disruption. 
General  Imports 

Imports  of  Category  340  from  all  sources 
increased  29  percent  between  1983  and  1984. 
In  the  first  five  months  of  1985  imports  of  this 
category  increased  33  percent  from  the  same 
period  in  1984.  The  overall  growth  rate  from 
1980  to  1984  was  45  percent:  seventy-two 
percent  of  this  growth  occurred  in  1984  alone. 


U.S.  Production  and  Market  Share 

U.S.  Production  of  this  category  has 
declined  over  50  percent  since  1973.  Between 
1980  and  1983  production  declined  from 
5,526,000  dozens  to  4,493,000  dozens,  a  drop 
of  19  percent.  Productic-n  in  1984  reached 
5,125,000  dozens  up  14  percent  from  1983,  but 
still  below  the  1980  level.  Cuttings  of  all 
men's  and  boys'  woven  shirts  declined  5.3 
percent  in  the  first  four  months  of  1985. 

Imports  have  captured  much  of  the  market 
growth  and  have  also  displaced  domestically 
produced  MB  cotton  woven  shirts  in  the 
market.  The  U.S.  Category  340  market 
increased  over  2  million  dozens  during  1980- 
1984.  During  that  time  imports  increased  by 
about  2.8  million  dozens,  while  domestic 
production  was  reduced  by  401,000  dozens. 
The  U.S.  producers'  market  share  for 
Category  340  was  46.7  percent  in  1980  and 
only  35.8  percent  in  1984. 

Import  Penetration 

The  import-to-production  ratio  for  this 
category  has  increased  sharply  over  the  last  5 
years.  In  1980  the  ratio  topped  100  percent  for 
the  first  time,  reaching  114  percent.  By  1983 
the  ratio  had  climbed  oyer  44  percentage 
points  to  158.5  percent.  The  substantial 
increase  in  imports  in  1984  helped  boost  the 
ratio  an  additional  20.5  percentage  points,  to 
179.0  percent. 

Employment 

Employment  in  the  men's  and  boys'  shirt 
industry  was  99,200  workers  in  1984."  This  is 
approximately  the  same  level  as  in  1980.  In 
the  first  five  months  of  1985  employment  was 
down  4.0  percent  from  the  same  period  one 
year  earlier. 

Import  Value  vs  Domestic  Producers'  Price 

Approximately  90  percent  of  Category  340 
imports  from  Japan  entered  under  two 
TSUSA  numbers.  These  were  379.5520 — other 
men's  cotton  dress  shirts,  and  379.5520 — 
other  men's  cotton  sport  shirts.  These  items 
entered  at  duly-paid  values  below  the  U.S. 
producers'  price  for  comparable  garments. 
[FR  Doc.  85-19608  Filed  8-15-85;  8:45  amj 
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Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Republic  of  South  Africa  on  Trade  in 
Categories  347/348  and  604 

August  13,  1985. 

On  July  31, 1985  the  Governpient  of 
the  United  States,  under  section  204  of 
the  Agricultural  Act  of  1956,  as  amended 
[7  U.S.C.  1854),  requested  the 
Government  of  the  Republic  of  South 
Africa  to  enter  into  consultations 
concerning  exports  to  the  United  Slates 
of  man-made  fiber  yarns  in  Category  604 
and  cotton  trousers  in  Category  347/348, 
produced  or  manufactured  in  South 
Africa. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 


'  SIC  2321,  Men's  and  boys'  shirt  and  nightwear 
industry. 


consultations,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  later  establish  limits  for  the  entry 
and  withdrawal  from  warehouse  for 
consumption  of  textile  products  in  these 
categories,  produced  or  manufactured  in 
South  Africa  and  exported  to  the  United 
States  during  the  twelve-month  period 
which  began  on  July  31, 1985  and 
extends  through  July  30. 1986  at  levels  of 
246.859  dozen  (Category  347/348)  and 
966.346  pounds  (Category  604). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Ctegories  604  and  347/ 
348  is  invited  to  submit  such  comments 
or  information  in  ten  copies  to  Mr. 
Walter  C.  Lenahan.  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW., 
Washington,  D.C.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  fmplementation 
of  Textile  Agreements. 

Republic  of  South  Africa— Market  Statement 

Category  604— Man-Mode  Fiber  Spun  Yarn 

July  1985. 

Summary  and  Conclusions 

U.S.  imports  of  man-made  fiber  spun  yarn 
from  the  Republic  of  South  Africa  were  1.1 
million  pounds  during  the  year-ending  May 
1985  compared  with  125,000  a  year  earlier 
and  only  18,000  in  1983.  Category  604  imports 
from  the  Republic  of  South  Africa  are  heavily 
concentrated  in  TSUSA  No.  310.5049— plied 
acrylic  yam  and  310.4047 — polyester  singles 
yarn.  The  plied  acrylic  yams  imports  during 
January— May  1985  were  199,493  pounds  or 
49  percent  of  the  total  category  imports  of 
408,155  pounds.  Polyester  singles  yams 
imports  were  203,191  pounds  or  50  percent  of 
the  total. 
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The  Republic  of  South  Africa  was  the  third 
largest  supplier  of  polyester  yams, 
accounting  for  12  percent  of  total  imports 
during  the  year  ending  May  1985.  All  of  South 
Africa's  polyester  yam  exports  to  the  U.S.  in 

1984  and  1985  were  polyester  singles  yarn. 
The  Republic  of  South  Africa  was  the  largest 
supplier  of  polyester  singles  yam,  accounting 
for  22  percent  of  the  total  imports  during  the 
year  ending  May  1985.  Imports  during  that 
period  were  725,000  pounds,  more  than  10 
times  the  imports  of  a  year  earlier.  Imports  of 
plied  acrylic  yarn  during  the  year  ending  May 

1985  were  312,166  pounds,  more  than  six 
times  the  amount  imported  a  year  earlier. 

The  U.S.  markets  for  both  the  plied  acrylic 
and  polyester  yams  are  being  disrupted  by 
imports  and  the  imports  from  the  Republic  of 
South  Africa  are  contributing  to  these 
disruptions. 

U.S.  Production  and  Market  Share 

Data  are  not  yet  available  on  U.S. 
production  of  Category  604  as  a  whole; 
however,  current  data  are  available  on  both 
the  polyester  and  plied  acrylic  parts  which 
the  Republic  of  South  Africa  ships. 
Production  of  Category  604,  prior  to  1984,  was 
erratic  following  no  distinct  trend.  The  U.S. 
producer's  share  of  the  market  for 
domestically  produced  and  imported 
Category  604  was  around  95  percent  recently. 

Production  of  plied  acrylic  yam  (shipments 
by  domestic  industry)  trended  downward 
dropping  from  44.7  million  pounds  in  1981  to 
35.8  million  in  1984.  The  U.S.  producer  share 
of  the  market  declined  from  76.5  percent  in 
1981  to  63.6  percent  in  1984.  Production  for 
the  first  five  months  of  1985  was  14.7  million 
pounds,  down  12  percent  from  January — May 
1984. 

Production  of  polyester  sales  yarn,  31  count 
and  finer,  declined  from  6.4  million  pounds  in 
1981  to  4.7  million  in  1984.  The  U.S.  producers 
share  of  the  market  declined  from  79  percent 
in  1981  to  50  percent  in  1984.  Production  for 
the  first  four  months  of  1985  was  1,794,000 
pounds,  down  five  perent  from  a  year  earlier. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  604  increased 
from  19.0  million  pounds  in  1981  to  33.1 
million  in  1984.  The  ratio  of  imports  to 
production  increased  from  3.1  percent  in  1981 
to  3.8  percent  in  1983  and  probably  some 
what  higher  in  1984  since  imports  increased. 

U.S.  imports  of  plied  acrylic  yam  increased 
by  48  percent  from  1981  through  1984.  Imports 
for  the  first  five  months  of  1985  were  up  1.59 
percent  from  a  year  earlier.  May  1985  imports 
were  double  those  of  a  year  earlier.  The  ratio 
of  imports  to  domestic  production  of  plied 
acrylic  yam  increased  from  30.8  percent  in 
1981  to  57.1  percent  in  1984.  The  ratio  during 
January — May  1985  was  58.0  percent. 

Polyester  yam  imports,  31  count  and  finer, 
increased  two  and  three-quarter  times  from 
1.721,000  pounds  in  1981  to  4,756,000  in  1984. 
The  ratio  of  imports  to  production  increased 
from  26.8  percent  to  100.3  percent  over  the 
period.  The  ratio  jumped  to  160.5  percent 
during  the  first  four  months  of  1985. 

Values  and  Prices 

The  duty-paid  landed  values  of  imports 
from  the  Republic  of  South  Africa  are  below 
the  U.S.  producer  prices  for  comparable 
yarns. 


Summary  and  Conclusions 

United  States  imports  of  Categories  347/ 
348  from  the  Republic  of  South  Africa  were 
283.000  dozens  for  the  year  ending  May  1985. 
This  was  over  nine  times  greater  than  the 
29,000  dozens  imported  one  year  earlier. 
Imports  from  the  Republic  of  South  Africa 
were  174,000  dozens  for  full-year  1984,  7,000 
dozens  in  1983  and  3.000  dozens  in  1982. 

The  markets  for  Categories  347  and  348 
have  been  disrupted  and  the  substantial 
growth  in  imports  from  the  Republic  of  South 
Africa  contributed  to  this  disruption. 
Continuation  of  this  rapid  growth  would 
further  disrupt  the  markets. 

U.S.  Market 

The  markets  for  domestically  produced  and 
imported  cotton  trousers  increased  by  close 
to  7  million  dozens  during  1982-1984.  Imports 
captured  over  85  percent  of  the  gain.  Since 
1982,  imports  have  increased  by  6  million 
dozens.  During  this  same  time  period,  the  U.S. 
producers'  share  of  the  cotton  trouser 
markets  declined  from  75  percent  to  68 
percent. 

U.S.  Production 

Cotton  trouser  production  was  up  in  1984, 
increasing  to  40,895,000  dozens  from 
39.715,000  in  the  previous  year.  Indicators  are 
that  U.S.  producers  are  facing  a  worsening 
position  in  1985.  Cuttings  of  men's  trousers 
were  down  5.1  percent  and  women's  trousers 
were  off  6.3  percent  for  the  first  four  months 
of  1985.  Also,  average  weekly  man-hours  in 
the  men's  and  boys'  trouser  industry  during 
January — May  1985  were  off  by  7.9  percent 
compared  to  the  same  period  in  1984. 

Imports  and  Import  Penetration 

Imports  were  relatively  stable  during  the 
late  seventies  and  early  eighties.  However, 
they  increased  sharply  in  1983  and 
significantly  in  1984.  "The  ratio  of  imports  to 
domestic  production  increased  from  32.9 
percent  in  1982  to  45.5  percent  in  1983  to  46.9 
percent  in  1984. 

Duty-Paid  Value  and  U.S.  Producer's  Price 

Approximately  80  percent  of  the  Republic 
of  South  Africa's  imports  of  this  combined 
category  entered  under  Category  348  in  the 
year  ending  May  1985.  Over  70  percent  of  the 
Category  348  imports  entered  under  four 
TSUSA  numbers.  These  were  383.4726— WGI 
other  cotton  shorts,  not  knit  or  ornamented, 
383.4747 — women's  other  cotton  trousers  and 
slacks  denim,  not  knit  or  ornamented, 
383,4753 — women's  cotton  trousers,  slacks, 
etc.,  corduroy,  NSPF,  not  knit  or  omamented 
and  383.4761 — women's  other  cotton  trousers, 
slacks,  etc.,  NSPF.  not  knit  or  omamented. 
Close  to  three-quarters  of  the  Category  347 
imports  entered  under  three  TSUSA  numbers. 
These  were  379.6210 — men's  and  boys'  cotton 
shorts,  not  knit  or  omamented,  379.6220 — 
men's  cotton  trousers  and  slacks,  denim,  not 
knit  or  omamented,  and  379.6250 — ^boys 
cotton  trousers  and  slacks,  denim,  not  knit  or 
omamented.  These  trousers  entered  at  duty- 
paid  values  well  below  the  U.S.  producers' 
prices  for  comparable  trousers. 

[PR  Doc.  85-19609  Filed  8-15-85;  8:45  amj 
BILLING  CODE  3510-m 


Adjusting  Import  Restraint  Limits  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Taiwan 

August  13. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  13, 
1985.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

The  bilateral  agreement  of  November 
18, 1982,  as  amended,  concerning  cotton, 
wool  and  man-made  fiber  textile 
products  from  Taiwan  provides,  among 
other  things,  for  percentage  increases  in 
certain  categories  during  an  agreement 
year  for  swing,  provided  corresponding 
reductions  in  equivalent  square  yards 
are  made  in  other  specific  limits  or 
sublimits  during  the  same  year.  Pursuant 
to  terms  of  the  agreement,  as  amended, 
the  import  restraint  limit  established  for 
Category  448  (women's,  girls'  and 
infants'  wool  trousers),  exported  during 
the  twelve-month  period  which  began 
on  January  1, 1985  is  being  increased 
from  11,792  dozen  to  12,382  dozen.  The 
limit  for  Category  319  (cotton  duck 
fabric]  is  being  reduced  to  19,003.599 
square  yards. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Renter  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924],  December  14. 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  F.R.  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  13, 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington, 
D.C.  20229 
Dear  Mr.  Commissionen  On  December  21. 
1984,  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  for 
consumption,  or  withdrawal  from  warehouse 
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for  consumption,  of  goods  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1985  and  extending  through 
December  31, 1985  of  cotton,  wool  and  man- 
made  fiber  textile  products  in  cei-lain 
•specified  categories,  produced  or 
nianufactured  in  Taiwan,  in  excess  of 
designated  restraint  limits.  The  Cha'rman 
further  advised  you  that  the  restraint  limits 
are  subject  to  adjustment. ' 

Effective  on  August  13. 1985.  the  directive 
of  December  21. 1984  is  hereby  further 
amended  to  include  adjusted  restraint  limits 
for  the  followiitg  categories. 


Calogoy 


319. 


Mluslad  12-mo  fMfranl  icnil  > 


19.003399  square  yanls. 
12.382  dozan. 


Ttw  hnil*  tiav«  no*  been  ad|u$ted  lo  account  tor  mi 
"■ ■"■  "'>•  D«ce>r<Mr  31,  1984 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
Walter  C  Lcnahan. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  85-19607  Filed  8-15-85;  a45  am] 

BILLING  COOC  3S10-OfMI 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AMD  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1985;  Additions  and 
Deietioii 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  Procurement  list. 


summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1985 
commodities  and  a  service  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 
EFFECTIVE  DATE:  August  16, 1985. 
AOORESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107. 17.5J  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 


'  The  agreement  of  November  la  1982,  as 
amended,  concerning  cotton,  wool  and  man-made 
fiber  textile  products  from  Taiwan  provides  that  (1) 
specific  limits  or  subiimits  may  be  exceeded  by 
certain  designated  percentages,  provided  a 
corresponding  reduction  in  equivalent  square  yards 
is  made  in  one  or  more  specific  limits  or  sublimits 
during  the  same  agreement  year,  (2)  certain  specific 
limits  or  sublunits  may  be  increased  for 
carryforward;  (3)  special  shift  may  be  applied  to 
certain  catesohes,  provided  an  equal  amount  in 
square  yards  equivalent  is  deducted  fiom 
designated  categories  and  (4)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  anting  in  the  implementation  of 
the  agreement. 


FOR  FURTHER  INFORMATION  CONTACT: 

C.W.  Fletcher.  (703)  557-1145. 

SUPPtfMENTARY  INFORMATION:  On  May 

10  and  June  7, 1985.  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (50  FR  19777  and  50  FR  24018)  of 
proposed  additions  to  Procurement  List 
1985,  October  19, 1984  [49  FR  41195). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  Stat.  77  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting.  recordkeep!n.g  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  Usted. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  Procurement  List  1985: 

Commodities 

Potatoes.  White.  Fresh:  8915-00-456-6111 
(Whole).  8915-00-228-1945  (Diced) 

(Requirements  for  Defense  Logistics  Agency 
in  North  Carolina  and  South  Carolina  only) 

Services 

Commissary  Shelf  Stocking  and  Custodial, 
Altus  Air  Force  Base,  Oklahoma 

Deletion 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  Stat.  77  and 
41  CFR  51-2.6. 

Accordingly,  the  following  commodity 
is  hereby  deleted  from  Procurement  List 
1985: 

Bag,  Lunch:  8105-00-664-3715 

E.R.  AUey,  Jr., 

Acting  Executive  Director. 

(FR  Doc.  85-19596  Filed  8-15-85;  a-45  am) 

BILUNG  COOE  6a30-33-« 


Procurement  Ust  1985;  Proposed 
Additions  and  Deletions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 


ACTION:  Proposed  Additions  to  and 
Deletions  from  FYocurement  last. 

SUMMARY:  The  Committee  has  received 
proposals  lo  add  to  and  delete  from 
Procurement  List  1985  commodities  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before  September  18, 1985. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystall  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

C.W.  Fletcher,  (703)  557-1145. 

SUPPLfMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47{a)(2},  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1985,  October  19, 1984 
(49  FR  41195): 

Commodities 

Bookcase,  Steel.  Contemporary:  7110-00-601- 

9821 
Pillow,  Bed  Feather:  7210-01-015-5190 

(portion  of  Government  requirement  not  on 

Procurement  List) 

Services 

Commissary  Shelf  Stocking  and  Custodial. 

Fort  Leavenworth,  Kansas 
Commissary  Shelf  Stocking  and  Custodial. 

CarLsle  Banacks,  Pennsylvania 
Commissary  Shelf  Stocking  and  Custodial. 

Commissary  and  Commissary  Annex,  Fort 

Bliss,  Texas 
Commissary  Shelf  Stocking  and  Custodial. 

Fort  Belvoir,  Virginia 
Janitorial/Custodial,  Resources  Management 

Office  Building,  400  Riverside  Drive. 

Clarkston,  Washington 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  and  services  from 
Procurement  List  1985.  October  19. 1984 
(49  FR  41195): 

Commodities 

Circuit  Card  Assembly:  1430-00-409-7997 
Circuit  Card  Assembly:  5826-00-237-9949 
Pallet.  Material  Handling:  3990-00-599-5328 
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Services 

Janitorial  Service,  Naval  Air  Station  Miramar, 

San  Diego.  California 
lanitorial/Custodial  (Grass  cutting),  U.S. 

Army  Reserve  Centers,  Marcella  Road. 

Hampton,  Virginia,  Butler  Farm  Road, 

Hampton,  Virginia 
•Seedling  Harvesting,  USDA,  Forest  Service, 

Humboldt  Nursery,  McKinleyville, 

California 
E.R.  Alley,  fr.. 
Acting  Executive  Director. 
[PR  Doc.  85-19597  Filed  a-15-85;  8:45  am) 

BILLING  CODE  SS20-33-M 


DEPARTMENT  OF  ENERGY 

Procurement  and  Assistance 
Management  Directorate 

agency:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  restriction  of 
eligibility  for  grant  award. 

summary:  doe  announces  that  it  plans 
to  award  a  grant  to  the  Southern  States 
Energy  Board  (SSEB)  in  the  amount  of 
$99,992  in  partial  support  of  the  Coal 
Trade  Dialogue,  which  is  a  coal  export 
project,  investigation  of  coal  use 
technologies,  and  evaluation  of  the 
imports  of  coal  and  electricity  imports 
on  the  Southern  economy.  Pursuant  to 
section  600.7(b)  of  the  Federal 
Assistance  Rules.  10  C.F.R.  Part  600, 
DOE  has  determined  that  eligibility  for 
this  grant  award  shall  be  limited  to  the 
SSEB. 

Procurement  Request  Number:  01- 
85FE60765.000 

Project  Scope 

SSEB  is  a  non-profit  interstate  agency 
governed  by  16  member  states  and  the 
Commonwealth  of  Puerto  Rico.  The 
Board  serves  as  energy  and 
environmental  advisers  to  the  Southern 
Governor's  Association  (SGA)  and  the 
Southern  Legislative  Conference  Energy 
Committee. 

The  purpose  of  SSEB  is  to  study  the 
impacts  on  the  southern  economy  and  to 
provide  scientific  and  technical 
expertise  on  energy  and  environmental 
quality  matters  to  state  officials  and  the 
general  public. 

The  DOE  is  vitally  interested  in  the 
work  of  SSEB  and  has  determined  that 
this  award  to  SSEB  on  a  restricted 
eligibility  basis  is  appropriate. 

FOR  FURTHER  INFORMATION  CONTACr. 

U.S.  Department  of  Energy.  Office  of 
Procurement  Operations,  Attn:  Ronald 
White,  MA-452.1. 1000  Independence 
Avenue  SW..  Washington.  D.C.  20585. 


Issued  in  Washington,  D.C.  on  August  9. 
1985. 
Ben  Goldman, 

Director,  Contract  Operations  Division  A. 

Office  of  Procurement  Operations. 

[PR  Doc.  85-19537  filed  7-15-85;  8:45  am] 

BILUNO  CODE  MSO-OI-M 


Office  of  Fossil  Energy;  Coal  Policy 
Committee  of  the  National  Coal 
Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat,  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Coal  Policy  Committee  of  the 
National  Coal  Council. 

Data  and  Time:  Thursday.  September  5. 
1985;  3:00  p.m.  to  5:00  p.m. 

Place:  J.W.  Marriott  Hotel  at  National 
Place,  1331  Pennsylvania  Avenue  NW, 
Washington,  DC. 

Contact:  Cecilia  MacCarthy.  U.S. 
Department  of  Energy,  Room  C-156,  Office  of 
Fossil  Energy  (FE-23),  Germantown, 
Maryland  20545,  Telephone:  301/353-2847. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  Committee:  To  review 
requests  for  advice,  information,  etc..  from 
the  Secretary  of  Energy  to  the  National  Coal 
Council,  and  to  recommend  to  the  Council 
studies  to  be  undertaken  by  the  Council. 

Tentative  agenda: 

•  Opening  remarks  by  the  Chairman. 

•  Discussion  of  possible  studies  to  be 
conducted  by  the  Council  in  the  coming  year. 

•  Discussion  of  any  other  business  brought 
before  the  Committee. 

•  Public  Comment — 10  minute  rule. 

•  Adjournment. 

Public  Participation:  The  meeting  is  open  to 
the  public.  The  Chairman  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Committee  will  be  permitted  to  do 
so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Cecilia  MacCarthy  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington. 
D.C,  between  9:qp  a.m..  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 


Issued  at  Washington.  D.C.  on  August  12, 
1985. 
).  Rolwrt  Franklin, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  85-19533  Filed  8-15-85:  8:45  am) 

MLUNQ  COOe  •4S<M>1-ll 


Office  of  Fossil  Energy;  National  Coal 
Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770],  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Coal  Council. 

Date  and  Time:  Friday.  Septeml)er  6. 1985: 
10:00  a.m.  to  12:00  Noon. 

Place:  I.W.  Marriott  Hotel  at  National 
Place.  1331  Pennsylvania  Avenue  NW^ 
Washington.  D.C. 

Contact:  Cecilia  MacCarthy,  U.S. 
Department  of  Energy.  Room  C-156.  Office  of 
Fossil  Energy  (FE-23),  Germantown. 
Maryland.  20545.  Telephone:  301/353-2847. 

Purpose  of  the  Coimcil:  To  provide  advice, 
information,  and  recommendations  to  the 
Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Tentative  Agenda: 

•  Call  to  Order  by  John  N.  Dalton. 
Chairman  of  the  National  Coal  Council 

•  Remarks  by  John  N.  Dalton.  Chairman  of 
the  National  Coal  Council. 

•  Remarks  by  Donald  P.  HodeL  Secretary 
of  the  Interior. " 

•  Report  of  Members  and  Discussion  of 
Activities  by  Chairmen  of  the  Finance 
Committee  and  the  Coal  Policy  Committee. 

•  Discussion  of  Any  Other  Business 
Properly  Brought  Before  the  National  Coal 
Council  by  the  Members  and  the  Public 
Present. 

•  Public  Comment — 10  Minute  Rule. 

•  Adjournment. 

Public  Participation:  The  meeting  is  open  to 
the  public.  The  Chairman  of  the  Council  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  memt)er  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Council  will  be  peimitted  to  do  so. 
either  before  or  after  the  meeting.  Meml>er8 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Cecilia  MacCarthy  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Transcripts:  Available  for  public  re\iew 
and  copying  at  the  Public  Reading  Room. 
Room  lE-190.  Forrestal  Building,  1000 
Independence  Avenue  SW.,  Washington. 
D.C,  between  9:00  a.m.,  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 
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Issued  at  Washinjiton.  D.C  on  August  12. 
1965. 

J.  RobeH  Franklin, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  85-19534  Filed  8-15-85;  &45  amj 
BtUJNQ  CODE  MSO-OI-M 

Grant;  Common  Study  of  Alcohol  and 
Alcoliol  Blends  as  Motor  Fuel 

Summary 

The  Department  of  Energy  announces 
thai  pursuant  to  10  CFR  800.7(b), 
eligibility  for  a  grant  has  been  restricted 
to  Swedish  Motor  Fuel  Technology 
Company  (SMFTC)  to  collect,  classify 
and  comment  on  data  obtained  by 
international  experience  in  the 
generation  and  use  of  a  alcohol  and 
alcohol  blends  as  motor  fuels. 

Background 

The  growing  need  for  saving 
petorleum  derivatives  in  transportation 
has  led  to  the  development  of  more 
energy-efficient  cars  and  to  the 
investigation  of  the  potential  for 
replacing  petroleum  derivatives  partly 
or  totally  by  alcohol.  In  order  to 
increase  the  use  of  alcohol  as  a  motor, 
fuel,  there  is  a  need  for  establishing  the 
conditions  for  its  use  under  a  broad 
range  of  operating  and  climatic 
situations.  A  state-of-the-art  review  and 
a  thorough  systems  analysis  approach  to 
the  technologies  required  for  alcohol 
fuel  production  and  application  are 
necessary  for  that  purpose.  To  provide 
as  broad  a  background  as  possible  and 
share  experiences,  several  countries 
have,  through  the  International  Energy 
Agency  (lEA),  agreed  to  share  their 
information,  with  comnpilation  and 
presentation  conducted  by  the  Swedish 
Motor  Fuel  Technology  Company. 

This  agreement  is  a  cost  shared 
project  and  has  been  generated  through 
a  series  of  meetings  held  in  accordance 
with  the  lEA  Agreement,  which  is 
supported  by  Canada,  New  Zealand. 
Sweden  and  V.SJK.  The  SMFTC  is 
partially  owned  by  the  Swedish 
Government  and  was  selected  by  that 
government  to  conduct  the  work  for 
which  the  Swedish  Government  is 
responsible. 

SMFTC  has  been  the  lead 
organization  in  Sweden  on  alcohol  fuels 
processing  and  utilization  R&D  since 
1975. 

This  activity  contributes  directly  to 
the  Alternative  Fuels  Utilization 
Program  in  that  it  supplements  findings 
and  docimientation  provided  by  contract 
acti\'ities  in  other  countries. 
Solicitation  Number.  DE-FGOl- 

85CE50074 
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Scope  of  Project 

The  Grantee,  the  Swedish  Motor  Fuel 
Technology  Company,  under  terms  of 
the  lEA  Agreement  entitled  "Common 
Study  of  Alcohol  and  Alcohol  Blends  as 
Motor  Fuels,"  shall  classify  and 
comment  on  data  obtained  by 
international  experience  in  the 
generation  and  use  of  alcohol  and 
alcohol  blends  as  motor  fuels. 

Through  the  mechanisms  of  informing 
the  participants  on  the  Agreement  as  to 
the  material  to  be  covered,  organization 
thereof,  and  the  drafting  of  material  via 
committee  meetings  and  informal 
exchange,  the  grantee  will  develop  the 
final  document(s). 

For  further  information  contact:  Mr. 
Craig  C.  Ashline,  Contracting  Officer, 
U.S.  Department  of  Energy,  Office  of 
Procurement  Operations  MA-543.1, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585 

Issued  in  Washington,  D.C,  on  August  8, 
1985. 

Edward  T.  Lovett. 

Acting  Director,  Contract  Operations  Division 
"B"  Office  of  Procurement  Operations. 
[FR  Doc.  85-19581  Filed  8-15-85;  8:45  amj 
BIUJNG  CODE  MS»-01-M 


Rnancial  Assistance  Award  (Grant); 
Restriction  of  Eligibility 

agency:  Department  of  Energy,  San 
Francisco  Operations  Office. 
action:  Notice  of  Restriction  of 
Eligibility  for  Grant  Award. 

summary:  DOE  announces  that  it  plans 
to  award  a  Grant  to  the  University  of 
Hawaii,  Department  of  Engineering  and 
Computer  Science  in  the  amount  of 
$100,000.  The  Statutory  Authority 
authorizing  the  use  of  a  grant  award  is 
Pub.  L.  95-91,  DOE  Organization  Act, 
and  Pub.  L  93-577,  Federal  Non-Nuclear 
Energy  Research  and  Development  Act. 
Grant  No.  DE-FC03-85SF15799 
Scope  of  Project 

The  University  of  Hawaii  proposes  to 
conduct  "Geothermal  Research  at  the 
Puna  Facility."  Specifically,  the 
proposed  investigations  will  result  in  a 
better  understanding  of  the  scope  and 
extent  of  the  geothermal  reservoir 
underlying  the  Puna  area  on  the  Big 
Island  of  Hawaii.  The  objective  of  the 
proposed  research  is  to  develop 
methods  for  extracting  silica  from  the 
spent  geothermal  fluids  of  the  Puna 
field,  which  will  provide  more  efficient 
reinjection  of  the  fluids  and  possible 
economic  uses  for  recovered  silica. 

This  award  to  the  University  of 
Hawaii,  Department  of  Engineering  and 


Computer  Science  is  intended  for 
specific  goal-oriented  geothermal 
research  which  will  allow  for  more 
effective  utilization  of  the  Hawaii 
geothermal  resource  over  the  coming 
years.  It  is  possible  the  application  of 
the  results  of  this  research  may  extend 
the  commercial  life  of  the  resource  for  a 
significant  period  of  time. 

The  University  of  Hawaii  has  made 
substantial  contributions  to  support  the 
development  and  dissemination  of 
geothermal  resource  data  to  the  public 
sector,  so  that  private  industry  and 
others  will  be  stimulated  to  utilize  the 
geothermal  resources  of  the  State  as  an 
economic  alternative  to  fossil  fuels.  The 
University  of  Hawaii  has  published 
professional  papers  on  its  contributions 
to  geothermal  technology.  There  is  no 
other  such  source  of  unique, 
independent  knowledge  and  competence 
in  the  State  of  Hawaii.  This  award  to  the 
University  on  a  restricted  eligibility 
basis  is  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aundra  Richards,  U.S.  Department  of 
Energy,  San  Francisco  Operations 
Office,  Contracts  Management  Division, 
1333  Broadway,  Oakland,  CA  94612. 

Issued  in  Oakland.  California.  August  7. 
1985 

Donald  W.  Peannan,  Jr., 

Acting  Manager. 

[FR  Doc.  85-19579  Filed  8-15-85;  e:45amj 

BIUING  CODE  64S0-01-M 


Financial  Assistance  Award  (Grant); 
Restriction  of  Eligibility 

agency:  Department  of  Energy,  San 
Francisco  Operations  Office. 

action:  Notice  of  Restriction  of 
Eligibility  for  Grant  Award. 

summary:  DOE  announces  that  it  plans 
to  award  a  Grant  to  the  University  of 
Hawaii  at  Manoa,  Division  of  Natural 
Energy  Institute,  in  the  amount  of 
$75,000.  The  Statutory  Authority 
authorizing  the  use  of  a  grant  award  is 
Pub.  L.  95-91,  DOE  Organization  Act, 
and  Pub.  L.  93-577,  Federal  Non-Nuclear 
Energy  Research  &  Development  Act. 
Grant  No.:  DE-FG03^5SF15798 
Scope  of  Project 

The  University  of  Hawaii  proposes  to 
conduct  a  project  which  involves 
utilizing  the  Puna  seothermal  well  ana 
surface  facilities  (donated  previously  by 
DOE  to  the  State  of  Hawaii)  and  the 
recently  constructed  Puna  Geothermal 
Research  Facility  as  a  locus  for  assisting 
private  individuals,  small  businesses 
and  industry  in  the  evaluation  of  direct 
uses  for  geothermal  fluids. 


It  is  imperative  that  strategies  be 
developed  to  insure  that  the  public 
sector  become  familiar  with  and  utilize 
the  geothermal  technologies  resulting 
from  DOE-sponsored  research  and 
development.  This  proposed  research 
provides  a  one-of-a-kind  opportunity  for 
the  University  of  Hawaii  to  use  their 
facilities  and  trained  staff  to  assure 
geothermal  research  activities  reach 
users  in  the  public  sector.  Inasmuch  as 
the  DOE  and  its  Natural  Laboratory 
system  is  not  adequately  represented  in 
the  State  of  Hawaii  and  does  not  have 
the  staff  and  facilities  to  effectively 
conduct  a  geothermal  technology 
transfer  program  in  that  region;  it  is 
appropriate  to  use  the  sole  significant 
source  of  geothermal  expertise  and 
knowledge  in  Hawaii,  the  University  of 
Hawaii  to  carry  out  the  geothermal 
technology  transfer  function.  This  award 
to  the  University  of  Hawaii  on  a 
restricted  eligibility  basis  is  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aundra  Richards,  U.S.  Departmeht  of 
Energy,  San  Francisco  Operations 
Office.  Contract  Management  Division, 
1333  Broadway.  Oakland,  CA  94612. 

Issued  in  Oakland,  California.  August  7. 
1985. 

Donald  W.  Pearman,  Jr., 

Acting  Manager. 

[VK  Doc.  85-19580  Filed  8-1S-85:  8:45  am| 
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Federal  Energy  Regulatory 
Commission 

I  Docket  No.  ES85-53-000 ) 

Application;  Idaho  Power  Co. 

August  8. 1985. 

Take  notice  that  on  July  17. 1985, 
Idaho  Power  Company  (Applicant)  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  204  of  the  Federal  Power  Act, 
seeking  an  Order  authorizing  the 
issuance  and  sale  of  up  to  1,000,000 
shares  of  Common  Stock,  par  value  of 
S2.50  per  share,  pursuant  to  the 
Applicant's  Dividend  Reinvestment  and 
Stock  Purchase  Plan. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
application  should  file  a  motion  to 
intervene  or  protest  on  or  before  August 
16.  1985.  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
"J85.211  or  385.214).  The  applicafion  is  on 


file  with  the  Commission  and  available 

for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|KR  Doc.  85-19649  Filed  8-15-85:  8:45  am) 

BILUNG  CODE  6717-01-41 


(Docket  No.  TA85-2-55-002 

Rate  Ctiange;  Mountain  Fuel 
Resources,  Inc. 

August  12. 1985. 

Take  notice  that  Mountain  Fuel 
Resources,  Inc.  (Mountain  Fuel)  on  July 
29, 1985.  tendered  for  filing  and 
acceptance  Substitute  Second  Revised 
Sheet  No.  13,  Substitute  Second  Revised 
Sheet  Nos.  58  through  60  and  62.  and 
Substitute  First  Revised  Sheet  Nos.  61 
and  63,  all  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1. 

Mountain  Fuel  states  that  through  a 
review  of  the  Schedule  A  information 
submitted  in  its  May  1. 1985,  PGGA 
filing,  two  general  adjustments  are  being 
made  to  the  forecast  of  gas  costs.  The 
total  amount  of  these  adjustments 
amounts  to  $3,295,168.  and  the  impact  of 
the  adjustments  results  in  a  revised  Base 
Cost  of  Purchased  Gas  as  Adjusted  of 
$2.83359/Dth. 

Mountain  Fuel  states  that  it  is 
submitting  Substitute  Second  Revised 
Sheet  Nos.  58  through  60  and  62.  and 
First  Revised  Sheet  Nos.  61  and  63.  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  in  accordance  with  ordering 
paragraph  D  of  the  May  31. 1985.  order 
in  this  proceeding.  31  FERC  f  61,253 
(1985),  and  to  satisfy  the  Federal  Energy 
Regulatory  Commission's  concerns  over 
a  previously  proposed  optional 
adjustment  to  Mountain  Fuel's  twelve- 
month surcharge  adjustment.  Mountain 
Fuel  states  that  these  tariff  sheets  also 
clear  up  certdin  ambiguities  with  regard 
to  compliance  by  Mountain  Fuel  with 
the  sub-accounting  procedures  for 
Account  No.  191  as  set  forth  in  the 
Commission's  Uniform  System  of 
Accounts. 

Mountain  Fufel  has  proposed  that  the 
tariff  sheets  submitted  in  its  filing  be 
made  effective  June  1, 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  20, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-19650  Filed  8-15-85:  8:45am| 

BILLING  COOC  6717-01-41 


[Docket  No.  RP85-«9-002J 


Motion  To  Place  Into  Effect  Substitute 
Tariff  Sheet;  Penn-York  Energy  Corp. 

August  12,  1985. 

Take  notice  that  on  July  31. 1985. 
Penn-York  Energy  Corporation  (Penn- 
■york)  moved  pursuant  to  section  4(e)  of 
the  Natural  Gas  Act  and  Section  154.67 
of  the  Commission's  Rules  and 
Regulations  to  place  into  effect  as  of 
August  1. 1985.  subject  to  refund. 
Substitute  First  Revised  Sheet  No.  7  of 
Second  Revised  Volume  No.  1  of  Penn- 
Yorks  FERC  Gas  Tariff.  The  tendered 
tariff  sheet  would  increase  Penn- York's 
existing  rate  under  Rate  Schedule  SS-1 
from  $1.1851  per  Mcf  to  $1.2674  per  Mcf 
of  Annual  Storage  Volume. 

According  to  S  381.103(b)(2){iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2){iii)).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee.  which  in  the 
instant  case  was  not  imtil  August  6. 
1985. 

The  Commission's  Order  in  this 
proceeding  of  February  28, 1985  (30 
FERC  ^61,223).  as  modified  on  April  4, 
1985  (31  FERC  1J61.024),  accepted  for 
filing,  suspended  and  permitted  to 
become  effective  August  1. 1985,  subject 
to  refund,  Perm- York's  First  Revised 
Sheet  No.  7  of  Second  Revised  Volume 
No.  1.  That  tariff  sheet  provided  for  a 
rate  under  Penn-York's  Rate  Schedule 
SS-1  of  $1.4460  per  Mcf  of  Annual 
Storage  Volume.  By  its  Motion,  Penn- 
York  has  submitted  a  substitute  tariff 
sheet  showing  a  rate  under  Penn-Yorfc's 
Rate  Schedule  SS-1  of  $1.2674  per  Mcf 
of  Annual  Storage  Volume  which 
reflects  exclusion  of  all  costs  associated 
with  facilities  not  in  service  on  July  31. 
1985.  in  accordance  with  the  aforesaid 
Commission  Order. 

Penn-York  states  that  a  settlement  has 
been  reached  in  principle  respecting  all 
issues  in  this  proceeding  which  will  l>e 
submitted  for  Commission  approval. 

Penn-York  further  states  that  copies 
on  the  Motion  were  mailed  to  each  of 
the  Company's  jurisdictional  customers 
and  interested  state  commissions,  as 
well  as  all  parties  in  this  proceeding. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  19. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-19651  Filed  8-15-85;  8:45  am] 

BIUJNG  CODE  S717-01-M 


(Docket  No.  ID-2207-000] 
Le«  W.  Randall;  Filing 

August  12. 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  1, 1985, 
Lee  W.  Randall  (applicant)  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Vice  President  Louisiana  Power  &  Light 

Company— Public  Utililty 
Vice  President.  New  Orleans  Public 
Service  Inc.— Public  Utililty 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  26. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phnnb. 
Secretary. 
[FR  Doc.  85-19652  Filed  8-15-«5:  8:45  am] 

BiU.INQ  COK  S717-01-M 


[Docktt  No«.  QF85-624-000  and  QF85-624- 
001] 

City  Of  San  Buenaventura;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facility  and  a  Small  Power  Production 
Facility 

August  9, 1985. 

On  July  22. 1985.  City  of  San 
Buenaventura,  (Applicant)  of  P.O.  Box 
99.  Ventura.  California  93002  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
and  small  power  production  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  proposed  combined  small  power 
production  and  topping-cycle 
cogeneration  facihty  will  be  located  at 
the  Ventura  Water  Renovation  Facility, 
1400  Spinnaker  Drive,  Ventura, 
California  93001.  The  facility  will  consist 
of  548  kW  internal  combustion  engine 
generator  set.  The  engine  will  operate 
on  both  natural  gas  and  digester  gas. 
Heat  will  be  recovered  from  the  oil 
cooler,  water  cooler,  water  jacket, 
exhaust  and  possibly  the  ttu-bo-charger 
after  cooler  to  heat  the  digesters.  The 
primary  fuels  for  small  power 
production  and  for  cogeneration  part  of 
the  facility  will  be  digester  gas  and 
natural  gas  respectively.  The  net  electric 
power  production  capacity  of  the  facility 
is  548  kW  of  which  238  kW  is  assigned 
to  small  power  production  and  310  kW 
to  cogeneration.  The  facility  is  expected 
to  be  installed  in  June.  1986. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-19658  Filed  8-15-65;  8:45  am] 

ULUNO  COOE  6717-01-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  June  24  Through  June  28, 
1985 

During  the  week  of  June  24  through 
June  28. 1985.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  Hst  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

American  Federation  of  Government 
Employees.  06/25/85,  HFA-0295 

The  American  Federation  of  Government 
Employees  (AFGE)  filed  an  Appeal  from  a 
denial  by  the  Inspector  General  of  the 
Department  of  Energy  of  a  Request  for 
Information  that  the  AFGE  submitted  under 
the  Freedom  of  Information  Act.  In 
considering  the  Appeal,  the  DOE  found  that 
the  requested  document  was  not  in  existence 
and  that  the  request  therefore  was  properly 
denied. 

Natural  Resources  Defense  Council,  06/28/ 
85,  HFA-0297 

The  Natural  Resources  Defense  Council 
(NRDC),  filed  an  Appeal  of  a  determination 
issued  by  the  Director,  Office  of  Intelligence 
Resources  and  Analysis,  Office  of  the 
Assistant  Secretary  for  Defense  programs  of 
the  DOE  of  a  request  for  information 
submitted  under  the  Freedom  of  Information 
Act.  In  that  determination,  the  Director 
denied  in  part  a  request  for  documents 
concerning  the  location  of  nuclear  power 
plants  in  the  Soviet  Union.  In  the  Appeal, 
NRDC  questioned  the  adequacy  of  the  search 
for  responsive  documents  in  light  of  the  fact 
that  only  two  such  documents  were 
identified.  In  reviewing  the  matter,  the  DOE 
pointed  out  that  a  representative  of  the 
Director  had  stated  that  the  reason  that  only 
two  documents  were  identified  was  that  the 
FOIA  request  had  been  framed  very 
narrowly.  The  DOE  determined  that  the 
search  for  documents  responsive  to  NRDC's 
request  encompassed  serveral  DOE  offices 
and  that  there  was  no  support  for  the 
appellant's  argument  that  a  thorough  sarch 
had  not  been  performed.  Accordingly,  the 
Appeal  was  denied. 

Plumbers  and  steamfitters  Local  Union  467, 
06/28/83,  HFA-0292 

The  Plumbers  and  Steamfitters  Union  Local 
467  (Union),  filed  an  Appeal  from  a 
determination  issued  to  it  by  the  Authorizing 
Official  of  the  San  Francisco  Operations 
Office  of  the  Department  of  Energy  partially 
denying  the  Union's  request  under  the 
Freedom  of  Information  Act  for  payroll 
records  of  a  DOE  subcontractor.  After 
searching  the  DOE  record  system,  the 
Authorizing  Official  determined  that  no 
responsive  documents  existed.  In  considering 
the  Union's  Appeal,  the  DOE  found  that  the 
scope  of  the  search  for  the  documents  was 
adequate.  The  Union  also  appealed  the 
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fuilure  of  a  contractor  to  list  a  subcontractor 
in  performing  a  federally  funded  job.  The 
DOE  rejected  this  aspect  of  the  Union's 
Appeal,  finding  that  the  FOIA  does  not 
require  that  particular  information  be 
included  in  a  given  document.  Accordingly, 
the  Appeal  was  denied. 

University  of  California  at  Santa  Cruz.  06/ 
24/85.  HFA-0291 
The  Stevenson  Program  on  Nuclear  Policy 
at  the  University  of  California  at  Santa  Cruz 
(Program)  filed  an  Appeal  from  a 
determination  issued  to  it  by  the  DOE 
Director  of  Reference  and  Information 
Ser\ices.  In  that  determination,  the  Director 
denied  the  Program's  request  for  a  waiver  of 
sfiirch  and  copying  fees  to  be  charged  in 
connection  with  the  DOE's  response  to  a 
request  for  information  regarding  nuclear 
safeguards,  which  the  Program  filed  pursuant 
to  the  Freedom  of  Information  Act  (FOIA).  In 
considering  the  Program's  Appeal,  the  DOE 
determined  that  the  Program  should  be 
granted  a  reduction  in  search  and  copying 
fees  because  (1)  the  requested  information 
pertained  to  a  subject  of  current  public 
interest;  (2)  the  Program  had  the 
qualifications  and  ability  to  analyze, 
interpret,  and  disseminate  the  requested 
information;  (3)  presentation  of  the  requested 
information  in  the  context  of  the  F^rogram's 
research  project  would  benefit  the  free 
exchange  of  ideas  among  policy  makers  and 
bring  the  information  into  the  public  domain: 
and  (4)  disclosure  of  the  requested 
information  would  not  serve  the  personal 
interests  of  the  requester.  The  DOE  found, 
however,  that  the  Program  did  not  qualify  for 
a  full  waiver  of  search  and  copying  fees 
because  most  of  the  requested  material  was 
likely  to  be  exempt  from  disclosure  and  might 
therefore  not  be  informative  on  the  issue 
found  to  be  in  the  public  interest. 
Accordingly,  the  DOE  granted  the  Program  a 
fee  waiver  reduction  of  75%.  In  addition,  the 
DOE  found  that  the  Director's  fee  estimate  of 
$5,000  included  the  cost  of  segregating 
releasable  material  from  exempt  material, 
which  is  not  an  allowable  charge  under  the 
FOIA  regulations.  The  DOE  ordered  the 
Director  to  recalculate  the  estimated  search 
and  copying  fees  according  to  the  regulations. 
Accordingly,  the  Appeal  was  granted  in  pari. 

Requests  for  Exception 

Busch  Distributors,  06/25/85.  HEE-0U7 

Busch  Distributors  filed  an  Application  for 
Exception  in  which  the  firm  sought  to  be 
relieved  of  the  requirement  to  file  Form  EIA- 
782B,  entitled  "Reseller/Retailers'  Monthly 
Petroleum  F>roduct  Sales  Report."  In 
considering  the  request,  the  DOE  found  that 
the  amount  of  time  spent  by  the  firm  in 
completing  the  form  was  less  than  the 
average  time  estimated  for  completing  that 
task.  The  DOE  therefore  determined  that  the 
firm  would  not  be  adversely  affected  by 
fulfilling  its  reporting  obligation.  Accordingly, 
exception  relief  was  denied. 

Cooper  Petroleum.  Inc..  06/25/85.  HEE-0146 

Cooper  Petroleum,  Inc.  filed  an  Application 
for  Exception  in  which  the  firm  sought  to  be 
relieved  of  the  requirement  to  file  Form  EIA- 
782B.  entitled  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
responding  to  Cooper's  allegation  that  its 


records  did  not  provide  the  information 
requested  by  the  form,  the  DOE  pointed  out 
that  the  instructions  to  the  form  specifically 
permit  firms  to  submit  reasonable,  estimated 
data.  Consequently,  the  DOE  found  that  the 
firm  would  not  be  adversely  affected  by 
fulfilling  its  reporting  obligation.  Accordingly, 
exception  relief  was  denied. 

Sp  rod  ling's  Texaco  Petroleum  Products.  06/ 
24/85  HEE-0133 
Spradling's  Texaco  Petroleum  Products 
filed  an  Application  for  Exception  seeking 
relief  from  the  requirements  that  it  prepare 
and  file  Forms  E1A-782B.  "Reseller /Retailer's 
Monthly  Petroleum  Product  Sales  Report," 
and  FJA-821,  "Annual  Sales  Report  of  Fuel 
Oil  and  Kerosene."  In  considering  the 
request,  the  DOE  found  that  there  was  some 
merit  to  the  firm's  contentions  that  il  was 
burdened  by  the  requirement  that  it  file  EIA- 
7B2B.  The  DOE  noted  that  the  firm  spent  more 
than  six  hours  per  month  completing  that 
form,  whereas  most  firms  were  able  to 
complete  the  form  in  approximately  two 
hours.  The  DOE  also  found  that  the  reporting 
requirement  imposed  a  significantly  greater 
burden  on  Spradling's  than  on  other  similar 
reporting  firms  due  to  the  nature  of 
Spradling's  bookkeeping  system  and  its 
financial  position.  After  balancing  this 
burden  against  the  public  interest  in 
gathering  reliable  energy  data,  the 
determination  was  made  that  a  limited  form 
of  exception  relief  was  appropriate. 
Accordingly,  exception  rehef  was  granted  to 
simplify  the  Form  EIA-782B  reporting 
requirements.  The  DOE  further  determined 
that  Spradling's  did  not  suffer  an  inordinate 
burden  in  fulfilling  its  obligation  to  file  Form 
EIA-821.  Accordingly,  exception  relief 
regarding  that  requirement  was  denied. 

Motions  for  Discovery 

Engineered  Operating  Company  J.W.  Aiken 
Economic  Regulatory  Administration. 
06/24/85.  HRZ-0241.  HRiy-0073.  HRH- 
0073.  HRZ-0242.  HRD-0156.  HRH-0156. 

The  Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  issued  a  decision 
concerning  several  motions  filed  in 
connection  with  Statements  of  Objections  to 
a  Proposed  Remedial  Order  (PRO)  issued  to 
Engineered  Operating  Company  by  the 
Economic  Regulatory  Administration.  The 
PRO  alleged  that  Engineered,  an  operator  of 
crude  oil  leases,  incorrectly  classified  certain 
crude  oil  production.  Subsequent  to  the 
issuance  of  the  PRO.  J.W.  Aiken,  a  previous 
operator  of  the  leases,  was  joined  as  a  party 
to  the  proceeding.  In  the  decision,  the  OHA 
permitted  Engineered  to  file  a  supplement  to 
its  Statement  of  Objections,  notinj,  that  the 
information  that  the  firm  wished  to  submit 
was  brief,  comprised  documentary  evidence 
directed  to  allegedly  factual  issues,  and 
would  not  delay  the  proceeding.  Consistent 
with  this  determination,  OHA  denied  the 
ERA'S  Motion  to  Strike  the  Supplement  from 
the  record.  OHA  also  considered  Motions  for 
Discovery  filed  by  Engineered  and  Aiken, 
and  determined  that  these  motions  should  be 
partially  granted.  Specifically,  in  order  to 
resolve  inconsistencies  between  the  PRO  and 
attached  exhibits,  OHA  directed  the  ERA  to 
respond  to  an  interrogatory  concerning 
certain  overcharges  associated  with  crude  oil 


sales  from  a  particular  tease.  GilA  also  found 

that  ERA  should  produce  certain  audit 
workpapers  detailing  the  average  d^iily 
production  rates  for  the  audited  leases  and 
those  reflecting  the  posted  prices  used  to 
calculate  the  alleged  overcharges.  Finally. 
OHA  determined  that  the  Motions  for 
Evidentiary  Hearing  filed  by  Engineered  and 
Aiken  should  be  denied  because  the  issues 
identified  were  legal  rather  than  factual 
issues. 

/.D.^Stieett  fr  Company.  Inc.  06/28/85.  HRD- 
■0O69.  HRH-0069.  HRZ-02SS. 
].D.  Streett  &  Company.  Inc.  filed  a  ^  fotion 
to  Dismiss,  a  Motion  for  Discovery  and  a 
Motion  for  Evidentiary  Hearing  in  connection 
with  a  Proposed  Remedial  Order  which  the 
Ecomjtiic  Regulatory  Administration  issued 
to  thefirm.  In  considering  these  motions,  the 
Office  of  Hearings  and  Appeals  first 
determined  that  the  PRO  issued  to  Streett 
established  a  prima  facie  case  of  violation  of 
the  reseller-retailer  price  regulations. 
Therefore.  OHA  found  that  Streett's  Motion 
to  Dismiss  the  PRO  should  be  denied.  OHA 
granted  Streett's  request  for  discovery  of  any 
audit  workpapers  that  (i)  contain 
computations  of  the  overcharges  alleged  in 
the  PRO.  and  (ii)  explain  the  basis  for  the 
margins  used  by  the  ERA  in  calculating 
Street's  maximum  lawful  selling  prices.  OHA 
denied  the  remainder  of  Streett's  Motion  for 
Discovery.  Finally.  OHA  determined  that  the 
firm's  Motion  for  Evidentiary  Hearing  should 
be  denied  except  insofar  as  it  pertained  to 
the  proper  margin  used  by  ERA  in  computing 
Streett's  maximum  Lawful  selling  prices.  OHA 
decided  that  the  issue  should  he  dismissed 
without  prejudice  and  that  Streett  should  be 
permitted  to  file  a  new  Motion  for 
Evidentiary  Hearing  in  accordance  inrith  the 
terms  of  the  Decision  and  Order. 

Request  For  Temporary  Exceptioa 

Andj-Co  Appliances.  Inc.,  06/28/85.  HEL- 
0002. 
Andi-Co  Appliances,  Inc.  filed  an 
Application  for  Temporary  Exception  from 
the  provisions  of  10  CFR  Part  430.  Sul>part  B. 
Appendix  C  with  respect  to  the  testing  of  the 
energy  usage  of  the  AEG  model  525 
dishwasher.  In  considering  the  request,  the 
DOE  found  that  it  was  impossible  for  Andi- 
Co  to  comply  with  the  applicable  testing 
regulations,  since  the  dishwasher  operated  at 
a  different  water  temperature  and  voltage 
from  those  specified  in  Appendix  C.  The  DOE 
determined  that  denial  of  immediate  relief 
would  thwart  the  public  interest  by  denying 
consumers  the  opportunity  to  purchase  a 
potentially  energy-saving  dishwasher. 
Accordingly,  temporary  exception  relief  was 
granted  under  which  Andi-Co  was  permitted 
to  use  alternative  testing  procedures  with 
respect  to  300  units  of  the  model  525 
dishwasher  during  the  pendency  of  the  finn's 
underlying  Application  for  Exception. 

Refund  Applications 

APCO  Oil  Corporation/May  Oil  Company,  et 
al..  06/26/85.  RFB3~3.  et  ai 
The  DOE  issued  a  decision  granting 
refunds  to  19  purchasers  of  motor  gasoline 
and/or  middle  distillates  from  an  escrow 
account  by  Apco  Oil  Coiporation.  pursuant  lo 
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a  consent  order  that  the  firm  entered  into 
with  the  DOE.  The  refunds  to  the  19  firms 
total  $41,959.26.  representing  $32,963.42  in 
principal  and  S8.995.84  in  interest.  All  of  the 
refund  applicants  had  submitted  claims  for 
less  than  the  $5,000  threshold,  below  which  a 
detailed  showing  of  injury  is  not  required. 

Bayou  State  Oil  Company /Matthews  Oil 
Company,  et  al.  06/24/35.  RF117-1,  et  al. 
The  DOE  issued  a  decision  granting 
refunds  to  six  purchasers  of  petroleum 
products  from  an  escrow  account  funded  by 
Bayou  State  Oil  Company,  pursuant  to  a 
consent  order  that  the  firm  entered  into  with 
the  DOE.  The  refunds  to  the  six  firms  total 
$17,869,  representing  $12,802  in  principal  and 
$5,061  in  interest.  All  of  the  refund  applicants 
had  submitted  claims  for  less  than  the  $5,000 
threshold,  below  which  a  detailed  showing  of 
injury  is  not  required. 
/.  A.  L  Oil  Company /S  Sr]  Ridgewood 

Corporation,  et  al..  06/24/85.  RF71-1.  et 
al. 

The  DOE  issued  a  decision  granting 
refunds  to  seven  purchasers  of  motor 
gasoline  from  an  escrow  account  funded  by  J. 
A.  L  Oil  Company,  pursuant  to  a  consent 
order  that  the  firm  entered  into  with  the  DOE. 
The  refunds  to  the  seven  firms  total  $8,468.81, 
representing  $5.29&09  in  principal  and 
$3,170.72  in  interest.  All  of  the  refund 
applicants  had  submitted  claims  for  less  than 
the  $5,000  threshold,  below  which  a  detailed 
showing  of  injury  is  not  required. 
Standard  Oil  Company  (!ndiana)/West 
Virginia,  et  al.,  06/25/85.  RM21-5.  et  al. 

The  States  of  West  Virginia  and  New  York 
sought  permission  to  modify  their  previously- 
approved  refund  plans  involving  the 
Standard  Oil  Company  (Indiana).  Belridge  Oil 
Company  and  Palo  Pinto  Oil  &  Gas  refund 
proceedings.  West  Virginia  sought  to  change 
one  of  the  three  approved  highway  routes  for 
the  placement  of  information  signs.  Since  the 
new  route  was  more  frequently  traveled  than 
the  previous  one,  the  DOE  granted  the 
request.  New  York  sought  to  expand  its 
energy  conservation  bank  funds  to  include  all 
age  groups  of  low-imcome  recipients.  The 
previously-approved  plan  limited  assistance 
to  low-income  individuals  who  were  also 
senior  citizens.  The  DOE  granted  New  York's 
request,  since  a  broader  class  of  injured 
consumers  would  benefit  by  the  modification. 

Dismissals 

The  follovting  submissions  were  dismissed: 
Name  and  Case  No. 

Department  of  Interior/Glenrock— HEE-0124 
Red  Diamond  Oil  Company— HRO-0263. 

HRW-0025 
Rogers  Hydrocarbon  Corporation— HRO- 

0294 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forreslal  Building,  1000  Independence 
Avenue,  SW..  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  hohdays.  They  are  also  available 
in  Energy  ManagemenL  Federal  Energy 


Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  a  1985. 

Thomas  O.  Mann, 

Acting  Director.  Office  of  Hearings  and 
Appeals. 

[FR  Doc.  85-19653  Filed  8-15-85;  8:45  am) 
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Issuance  of  Decisions  and  Orders; 
Week  of  July  22  Through  July  26, 1985 

During  the  week  of  July  22  through 
July  28, 1985,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Martin  M.  Young  &  Associates,  7/26/B5, 
HFA-0300 

Martin  M.  Young  &  Associates  (MMYA) 
filed  an  Appeal  from  a  fee  waiver  denial 
issued  to  it  by  the  Freedom  of  Information 
Officer  at  the  DOE's  Oak  Ridge  Operations 
Office.  The  basis  of  MMYA's  Appeal  was 
that  the  documents  which  it  requested  under 
the  Freedom  of  Information  Act  would  be 
used  primarily  to  benefit  the  general  public. 
However,  the  DOE  concluded  that  MMYA 
had  failed  to  show  that  it  would  adequately 
disseminate  the  requested  information. 
Consequently.  MNfYA's  fee  waiver  Appeal 
was  denied. 

Remedial  Orders 

Doma  Corporation.  Don  Martin,  7/25/85, 
HRO-0209 

In  a  Proposed  Remedial  Order  (PRO) 
issued  jointly  to  Doma  Corporation  (Doma) 
and  Mr.  Don  Martin,  Doma's  president,  the 
Economic  Regulatory  Administration  (ERA) 
sought  to  hold  Doma  and  Martin  jointly  and 
severally  liable  for  violations  of  the  DOE's 
pricing  and  certification  regulations.  The 
Respondents  denied  all  of  the  ERA's 
substantive  allegations.  In  addition,  Martin 
objected  to  the  agency's  claim  that  he  should 
be  held  personally  liable  for  the  alleged 
violations  committed  by  Doin-j. 

The  DMA  determined  that  ttie  Respondents 
had  violated  the  certification  regulations  by 
purchasing  refined  petroleum  products  which 
they  mixed  with  crude  oil  and  then  certified 
and  sold  as  crude  oil,  and  by  selling 
uncertified  barrels  of  crude  oil  as  new  or 
stripper  crude  oil.  The  OHA  also  determined 
that  the  Respondents  had  violated  the 
applicable  pricing  regulations  by  selling 
crude  oil  at  prices  in  excess  of  their 
maximum  legal  selling  prices. 

Furthermore,  the  OHA  held  that  "an 
individual  corporate  officer  is  liable  for  all 
the  overcharges  resulting  from  his  company's 
violations  of  the  DOE's  regulations,  if  he  both 
participated  in  and  derived  some  benefit  from 
any  of  those  violations."  The  record  in  the 


case  clearly  demonstrated  that  Martin  had 
actually  performed  the  transactions  cited  in 
the  PRO  as  violating  the  agency's  regulations, 
and  that  he  had  derived  substantial  benefit 
from  those  transactions.  Accordingly.  Martin 
was  held  severally  liable  with  Doma  for  the 
entire  amount  of  the  overcharges. 

Energy  Reserves  Groups.  Inc..  7/25/85.  BRO- 
1144 

Energy  Reser\'es  Group.  Inc.  objected  to  a 
Proposed  Remedial  Order  (PRO)  which  the 
Economic  Regulatory  Administration  (ERA) 
issued  to  the  firm  on  February  19. 1980.  In  the 
PRO.  the  ERA  found  that  Energy  Reserves,  in 
its  sales  of  the  crude  oil  which  it  produced, 
committed  violations  of  the  DOE  price 
regulations,  resulting  in  overcharges  of 
$863,781.  The  DOE  therefore  concluded  that 
the  PRO  should  be  issued  as  a  final  Remedial 
Order.  The  important  issue  discussed  in  the 
Decision  and  Order  was  whether 
amendments  to  the  price  regulations  changed 
the  status  of  uncertified  "new"  oil  to  "old"  oil 
for  purposes  of  the  cumulative  deficiency 
rule. 

Request  for  Exception 

Ed  Joyoe  Fuel  Br  Feeds.  7/25/85.  HEE-0U3 

Ed  Joyce  Fuel  &  Feeds  filed  an  Application 
for  Exception  in  which  the  firm  sought  relief 
from  its  obligation  to  file  the  monthly  Form 
EIA-782B.  In  considering  the  request,  the 
DOE  found  that  exception  relief  was 
appropriate  because  the  absence  of  the  firm's 
owner  due  to  medical  problems  and  the 
accounting  changes  which  would  be  required 
to  enable  the  firm  to  complete  the  form  made 
the  reporting  obligation  unduly  burdensome. 
Accordingly,  exception  relief  was  granted. 

Requests  for  Modification  and/or  Rescission 

Consolidated  Materials.  Inc.  7/23/85,  HRR- 
0063.  HRH-0023 
Consolidated  Materials,  Inc.  filed  Motions 
for  Reconsideration  and  for  Evidentiary 
Hearing  which  relate  to  a  Proposed  Remedial 
Order  (PRO)  issued  to  the  firm  by  the 
Economic  Regulatory  Administration  (EIRA) 
on  December  7. 1982.  The  PRO  charges  that 
Consolidated  violated  the  "New  Item  Rule" 
at  10  CFR  212.111(b)(3).  The  PRO  also 
designates  Williams  Energy  Company  as  a 
"nearest  comparable  outlet."  As  a 
preliminary  matter,  the  DOE  dismissed  the 
Motion  for  Reconsideration  as  moot,  since  it 
pertained  to  a  previous  denial  of  discovery 
no  longer  relevant  to  the  amended  PRO.  In  its 
Motion  for  Evidentiary  Hearing,  the  firm 
requested  an  evidentiary  hearing  to  allow  it 
to  present  testimony  regarding  (i)  whether 
Consolidated  and  its  successor  in  interest 
constitute  a  single  firm;  (ii)  the  individual 
transactions  described  by  the  ERA  in  the 
PRO;  and  (iii)  Consohdated's  and  Williams' 
general  characteristics.  The  DOE  denied  the 
first  two  portions  of  the  firm's  motion  since 
those  requests  did  not  meet  the  requirements 
for  evidentiary  hearing  set  forth  at  10  CFR 
205.199  However  the  DOE  determined  that 
Consohdated's  third  request  did  meet  those 
requirements  and  that  it  was  appropriate  to 
resolve  the  disputed  factual  issues  regarding 
Williams'  and  Consolidated's  general 
characteristics  at  an  evidentiary  hearing. 
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Accordingly,  Consolidated's  Motion  for 
Evidentiary  Hearing  was  granted  in  part. 

Crown  Central  Petroleum  Corporation,  7/24/ 
85.  HRR-0096 
Crown  Central  Petroleum  Corporation  filed 
a  Motion  for  Reconsideration  of  a  previous 
OHA  determination.  In  the  earlier  decision 
the  refiner's  resubmission  of  certain  cost 
allocation  reports  was  held  to  be  invalid 
insofar  as  those  resubmissions  attempted  to 
reallocate  costs  retroactively  and  make  other 
changes  in  the  refiner  pricing  formula.  At 
issue  were  $209,180,698  in  disputed  increased 
costs  the  refiner  had  attempted  to  recover  in 
its  gasoline  sales  over  a  seven  year  period. 
OHA  denied  the  Motion  for  Reconsideration. 

Whitoker  Oil  Compny,  7/23/85.  HER-0107 

Whitaker  Oil  Company  filed  an 
Application  for  Modification  of  a  Decision 
and  Order  which  was  issued  to  the  firm  on 
February  22, 1985.  Whitaker  Oil  Co..  12  DOE 
H  81,024  (1985).  That  Decision  granted  the 
firm's  Application  for  Exception  in  part,  and 
relieved  the  firm  of  the  obligation  to  refund 
revenues  received  as  a  result  of  overcharges 
in  its  sales  of  motor  gasoline.  Exception  relief 
was  denied  with  respect  to  the  firm's  pricing 
of  other  products.  In  its  Application  for 
Modification.  Whitaker  sought  exception 
relief  for  its  sales  of  those  other  products. 
The  DOE  dismissed  the  Application  because 
the  firm  failed  to  make  a  showing  of 
significantly  changed  circumstances,  as 
required  by  10  CFR  205.135(b). 

Implementation  of  Special  Refund  Procedures 

Thompson  Oil  Co..  ct  al..  7/24/85.  HEF-0179. 
etnJ. 

The  DOE  issued  a  Decision  and  Order 
establishing  special  refund  procedures  for 
distributing  $5,179,933.84,  obtained  through 
consent  orders  entered  into  with  six  firms. 
These  firms  engaged  in  diverse  operations, 
including  resale  of  natural  gas  liquids  and 
refined  petroleum  products.  The  DOE  found 

that  refunds  should  be  granted  to  applicants 
who  demonstrate  that  they  made  purchases 
from  any  of  the  consent  order  firms  during 
the  period  covered  by  the  relevant  consent 
order,  and  establish  that  they  were  injured  as 
a  result  of  those  purchases.  However,  the 
DOE  found  that  applicants  requesting  refunds 
of  $5000  or  less  from  any  single  consent  order 
fund  would  not  be  required  to  provide  a 
separate,  detailed  showing  of  injury.  The 
Decision  set  forth  specific  information  to  be 
included  in  refund  applications. 

Refund  Applications 

Apco  Oil  Corporation/Little  Bear  Oil 

Company,  et  al..  7/24/85.  RF83-56.  et  al. 

The  DOE  issued  a  decision  granting 
refunds  to  71  purchasers  of  motor  gasoline, 
middle  distillates  and/or  other  products  from 
the  Apco  Oil  Corporation  deposit  escrow 
fund.  The  refunds  to  these  firms  total 
$192,896.48.  representing  $150,606.38  in 
principal  and  $42,290.10  in  interest.  All  of  the 
refund  applicants  had  submitted  claims  for 
less  than  the  $5,000-per-claimant  threshold, 
below  which  injury  is  presumed. 

Gulf  Oil  Corporation/  D.L  Cheaves  Gulf 

Service,  et  al..  7/23/85.  RF49-O0509.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  48  Applications  for  Refund  filed 


by  retailers  of  Gulf  motor  gasoline.  The 
claimants  applied  for  refunds  based  on  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
H  85,048  (1984).  In  accordance  with  those 
procedures,  each  applicant  demonstrated  that 
it  would  not  have  been  required  to  pass 
through  to  customers  a  cost  reduction  equal 
to  the  refund  claimed.  The  applicants  also 
indicated  that  they  had  purchased  motor 
gasoline  directly  from  Gulf.  After  examining 
the  evidence  and  supporting  documentation 
submitted  by  the  applicants,  the  DOE 
concluded  that  they  should  receive  a  total  of 
$94,019  ($83,117  principal  +  $10,902  interests) 
based  upon  a  total  volume  of  68,129.678 
gallons  of  Gulf  purchases.  ' 

Gulf  Oil  Corporation /Galloway's  Gulf 
Service  Station,  et  al.,  7/24/85.  RF40- 
01632,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  45  Applications  for  Refund  filed 
by  retailers  of  Gulf  motor  gasoline.  The 
claimants  applied  for  refunds  based  on  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
\  85.048  (1984).  In  accordance  with  those 
procedures,  each  applicant  demonstrated  that 
it  would  not  have  been  required  to  pass 
through  to  its  customers  a  cost  reduction 
equal  to  the  refund  claimed.  The  applicants 
also  indicated  that  they  had  purchased  motor 
gasoline  directly  from  Gulf.  After  examining 
the  evidence  and  supporting  documentation 
submitted  by  the  applicants,  the  DOE 
concluded  that  they  should  receive  a  total  of 
$89,476  ($79,098  principal  +  $10,378  interest) 
based  upon  a  total  volume  of  64,834,427 
gallons  of  Gulf  purchases. 
Gulf  Oil  Corporation /Hertz  Corporation,  7/ 
22/85.  RF40-2609 

The  Hertz  Corporation  sought  a  portion  of 
the  Gulf  Corporation  consent  order  fund 
based  upon  settlement  of  a  private  claim  by 
Hertz  arising  out  of  alleged  cost  violations  by 
Gulf  during  the  consent  order  period.  The 
refund  procedures  allow  for  consideration  of 
applications  of  this  type,  provided  the 
amount  of  the  settlement  is  approved  by  the 
Office  of  Special  Counsel.  After  verifj'ing  that 
the  Application  meets  the  criteria  established 
in  the  refund  procedures,  the  DOE  concluded 
that  Hertz  should  receive  a  refund  based  on 
the  amount  of  its  settlement  with  Gulf. 
Accordingly,  the  Application  for  Refund  was 
granted. 

Gulf  Oil  Corporation/Joseph  Matvya  Gulf 
Serx-ice.  et  al..  7/23/85.  RF40-01148.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund  filed 
by  retailers  of  Gulf  motor  gasoline.  All  of  the 
claimants  applied  for  refunds  based  on  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
\  85,048  (1984).  \t\  accordance  with  these 
procedures,  each  applicant  demonstrated  that 
it  would  not  have  been  required  to  pass 
through  to  customers  a  cost  reduction  equal 
to  the  refund  claimed.  The  applicants  also 
indicated  that  they  had  purchased  motor 
gasoline  directly  from  Gulf.  After  examining 
the  evidence  and  supporting  documentation, 
the  DOE  concluded  that  the  applicants  should 
receive  refunds  of  the  full  volumetric  amount. 
The  refunds  granted  in  this  decision  total 
$101,402. 

Gulf  Oil  Corporation/Walker  Gulf  Service,  et 
al..  7/25/85.  RF40-01322.  et  al. 


The  DOE  issued  a  Decision  and  Order 
concerning  45  Applications  for  Refund  filed 
by  retailers  of  Gulf  motor  gasoline.  All  of  the 
claimants  applied  for  refunds  based  on  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
\  65,048  (1984).  In  accordance  with  these 
procedures,  each  applicant  demonstrated  that 
it  would  not  have  been  required  to  pass 
through  to  customers  a  cost  reduction  equal 
to  the  refund  claimed.  The  applicants  also 
indicated  that  they  had  purchased  motor 
gasoline  directly  from  Gulf.  After  examining 
the  evidence  and  supporting  documentation, 
the  DOE  concluded  that  the  applicants  should 
receive  refunds  of  the  full  volumetric  amount. 
The  refunds  granted  in  this  decision  total 
$68,498. 

The  Hertz  Corporation/ Adolph  Coora 
Company,  United  Airlines.  7/23/85, 
RF76-161,  RF76-162 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  Hied 
by  Adolph  Coors  Co.  (Coors)  and  United 
Airlines  (United)  in  connection  with  their 
purchases  of  Hertz  motor  gasoline.  A 
previous  Decision  and  Other  had  been  issued 
to  United  in  which  the  firm's  refund  was 
incorrectly  calculated.  Tliis  Decision  and 
Order  rescinded  the  refund  approved  to 
United  and  approved  a  new  refund  of  $2,204. 
In  addition,  a  $151  refund  was  approved  for 
Coors. 

OKC  Corporation/Highway  Oil.  Inc..  7/28/85. 
RF13-9 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  RIed  by 
Highway  Oil,  Inc.  Highway  sought  a  portion 
of  the  settlement  fund  obtained  by  the  DOE ' 
through  a  consent  order  entered  into  utrilfa 
OKC  Corporation.  Highway  is  an 
independent  reseller  of  petroleum  products 
which  purchased  motor  gasoline  directly  and 
indirectly  from  OKC  during  the  period 
covered  by  the  consent  order.  Highway 
submitted  certification  from  its  immediate 
supplier  which  confirmed  Highway's  claim 
that  it  purchased  OKC  motor  gasoline  during 
the  consent  order  period.  The  DOE  granted 
Highway's  refund  request  based  upon 
standards  established  in  Office  of 
Enforcement:  In  the  matter  of  OKC  Corp..  9 
DOE  1  82.  551  (1982).  The  refund  granted 
Highway  totaled  $54,218. 

Dismissals 

The  following  submissions  were  dismissed: 

Company  Name  and  Case  No. 
Gulf  Oil  CorporaHon— DRO-0194 
International  Crude  Corporation/Gregg 

Pritchard— HRO-0210 
Pacific  Lighting  Energy  Systems — HFA-0302 
Whitt's  Gulf  U— RF40-2298 
Whitt's  Gulf  I— RF40-2299 
Wyoming  Refining  Company — RF21-10704 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  D.C  20585. 
Monday  through  Friday  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
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in  Energy  Management-  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  9, 1985. 
Tfiomas  O.  Mann, 

Acting  Director.  Office  of  Hearings  and 

Appeals. 

|FR  Doc.  8*-19654  Filed  8-1S-85:  8:45  am) 

BILLING  COOC  MS<Mn-«i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IAO-FRL-2892-7] 

Extension  of  the  Public  Comment 
Period  on  Notice  of  intent  Not  to 
Regulate  Epictilorottydiin 

agency:  Environmental  Protection 
.Agency. 

ACTION:  Extension  of  the  public 
comment  period. 

SUMMARY:  This  notice  announces  an 
pxtension  of  the  public  comment  period 
provided  in  EPA's  Notice  of  Intent  not  to 
specifically  regulate  epichlorhydrin 
under  the  Clean  Air  Act  published  on 
June  11. 1985  (50  PR  24575).  That  notice 
announced  EPA's  intent  not  to  regulate 
ro'itine  emissions  of  epichlorohydrin 
based  on  a  preliminary  analysis  of  the 
available  exposure  and  risk  data,  in 
response  to  the  30-day  public  comment 
period  provided  in  the  notice,  which  was 
Scheduled  to  close  on  July  11, 1985.  a 
request  was  submitted  for  an  extension 
of  the  public  comment  period.  For  this 
reason  the  public  comment  period  has 
been  extended  for  an  additional  45  days 
and  will  now  close  on  Monday,  August 
26. 1985. 

Dated:  August  7. 1935. 
Charles  L  Elkins, 

Acting  Assistant  Administrator  for  An  and 
Radiation. 

|FR  Doc.  85-19610  Filed  8-15-85;  8:45  am) 
BIUJNG  COOE  65CO-SO-M 


[ER-FRL-2884-1J 

Environmental  Impact  Statements  and 
Regulations;  Availability  cf  EPA 
-Comments 

Availability  of  EPA  comments 
prepared  July  29, 1985  through  August  2, 
1985  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2){c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5075/76.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 


in  FR  dated  October  19. 19tt4  (49  FR 
41108). 

Draft  EISs 

ERP  No.  D-AFS-E65035-NC,  Rating 
LO.  Croatan  and  Uwharrie  Naf!  Forests, 
Land  and  Resource  Mgmt.  Plan.  NC. 
summary:  EPA's  review  concludes  that 
the  proposed  alternative  is  consistent 
with  good  environmental  practices.  EPA 
lacks  objection  to  the  project. 

ERP  No.  D-AFS-J65138-00,  Rating 
EC2.  Custer  Natl  Forest.  Land  and 
Resource  Mgmt.  Plan.  SD.  ND.  and  MT. 
summary:  EPAs  review  found  the  plan 
did  not  provide  sufficient  information  to 
enable  EPA  to  fully  evaluate  potential 
impacts  on  water  quality,  or  determine  if 
potential  salt  water  spills  would  be 
adequately  regulated.  EPA  is  concerned 
because  of  the  lack  of  specifics 
addressing  the  possible  impacts  of  oil 
and  gas  development,  such  as  road 
construction  and  erosion.  Water  quality 
monitoring  appears  insufficient  to 
evaluate  the  effectiveness  of  Best 
Management  Practices  (BPM).  Although 
monitoring  is  proposed,  no  budget  for 
this  puri:.ose  is  shown. 

ERP  No.  D-AFS-J65139-MT.  Rating 
EC2,  Deerlodge  Nafl  Forest,  Land  and 
Resource  Mgmt.  Plan.  MT.  summary: 
EP.\  finds  there  is  insufficient 
information  to  adequately  evaluate  air 
and  wafer  quality  impacts.  The  RMP 
describes  water  quality  monitoring,  but 
details  are  lacking  to  determine  if  the 
proposal  is  adequate.  No  provision  is 
made  to  fund  the  monitoring  required  to 
verify  compliance  with  water  quality 
standards. 

ERP  No.  D-AFS-L65096-AK.  Rating 
EC2, 1986-90  Alaska  Pulp  Long-Term 
Sale  Area,  Operating  Plan,  Designation, 
Tongass  Nafl  Forest,  AK.  summary: 
The  EPA  review  identified  a  number  of 
concerns  with  the  sale's  impact  on 
water  quality.  The  water  quality  impacts 
for  each  alternative  are  difficult  to 
compare  due  to  the  lack  of  historical 
water  quality  data  to  form  a  point  of 
reference  for  future  impacts.  EPA  is 
concerned  that  assuring  the  best 
managemeni  practices  are  implemented 
may  not  ensure  that  the  Alaska  Water 
Quality  Standards  are  met.  The  impacts 
of  the  sale  on  wedands  (Sect.  404  Clean 
Water  Act  requirements)  cannot  be 
adequately  assessed  based  on  the 
information  provided  in  the  DEIS.  EPA 
requested  additional  detailed 
information  on  wetland  mapping, 
wetland  type,  and  function  and  values 
of  wetlands  in  the  study  area. 

ERP  No.  DS-COE-E3402&-AL.  RaUng 
EC2.  Frank  Jackson  State  Park  Earthfill 
Dam  and  Reservoir  Construction,  404 
Permit.  AL.  SUMMARY:  EPA  continues  to 
be  uncertain  that  the  sacrifice  of 


environmental  amenities  attendant  to 
facility  construction  will  be  sufficiently 
counterbalanced  by  societal  need.  EPA 
requests  an  evaluation  of  all 
recreational  facilities  within  the  Frank 
Jackson  State  Park  ser\'ice  area,  rather 
than  the  more  restricted  perspective  (I.e. 
boating  and  skiing)  used  in  the  DEIS. 

ERP  No.  DS-FHW-D40080-VA,  Rating 
EC2,  East- West  Expressway 
Construction,  Jefferson  Ave.  in  Newport 
News  to  Armistead  Ave.  in  Hampton. 
VA.  summary:  EPA  completed  its 
review  of  the  DSEIS  and  identified  two 
major  areas,  the  selection  of  the 
preferred  alternative  and  noise  impact 
studies,  to  be  deficient.  Both  areas  were 
recommended  for  further  study  in  the 
FSEIS. 

ERP  No.  D-FHW-H40134-MO.  Rating 
EC2,  Rt.  54  Relocation.  Rt.  42/134  West 
to  the  Grand  Glaize  Bridge.  Acquisition, 
MO.  summary:  EPA  believes  the  DEIS 
does  not  provide  sufficient  data  or 
analysis  to  support  the  identification  of 
a  recommended  alternative  and 
recommends  the  EIS  present 
information,  such  as  traf^c  counts  and 
the  results  of  local  models,  for  each 
alternative.  EPA  reconunended  the 
scope  of  the  ElS  be  expanded  to  include 
the  overall  plan  to  improve  the  carrying 
capacity  of  US  54  from  Osage  Beach  to 
Camdenton,  Missouri.  FHWA  was 
asked  to  describe  the  overall  plan  and 
define  the  relationship  of  the  currently 
proposed  action  (the  DEIS's 
recommended  alternative)  to  the 
alternatives  of  the  overall  plan.  EPA 
found  the  DEIS  generally  subjective  and 
that  important  issues  and  conclusions 
were  discussed  without  presentation  of 
supporting  data  and  EPA  suggested  the 
FEIS  should  be  more  objective  analyses. 
Sufficient  socioeconomic,  traffic  and 
safety  data  should  be  presented  to 
support  the  recommended  alternative. 
ERP  No.  D-NPS-K61085-OO.  Rating 
EC2.  Lake  Mead  Nat'l  Recreation  Area. 
General  Mgmt.  Plan.  Improvement,  AZ 
and  NV.  SUMMARY:  The  EPA  review 
noted  the  following  concerns  with  the 
proposed  action:  (1)  a  lack  of  provision 
for  adequately  protecting  water  quality 
and  public  health  by  reducing  the 
amount  of  human  waste  entering 
shoreline  waters;  (2)  inadequate 
treatment  of  CWA  Sect.  404 
requirements  for  protecting  riparian  and 
wetland  areas  during  construction  and 
operation;  and  (3)  impacts  of 
construction  of  roads,  docks,  and  flood 
control  structures  on  water  quality, 
including  fish  spawning  areas. 

Final  EISs 

ERP  No.  F-BL\-G0800ft-NM,  Norton- 
Tesuque  115  kV  Overhead, 


Federal  Register  /  Vol.  50.  No.  159  /  Friday.  August  16.  1985  /  Notices 


33103 


Transmission  Line  and  Substation, 
Right-of-Way  Permit  and  Approval.  NM. 
summary:  The  FEIS  adequately 
responded  to  EPA  comments  issued  on 
the  DEIS.  EPA  has  not  identified  any 
new  issues  of  concern  with  regard  to  the 
proposed  action. 

ERP  No.  FA-COE-E32022-NC.  Manteo 
(Shallowbag)  Bay  Project,  Dredging, 
Design,  Oregon  Inlet,  NC.  SUMMARY: 
EPA  continues  to  believe  that  the^N* 
magnitude  and  kind  of  marine  processes 
experienced  by  the  Outer  Banks  will 
limit  the  effectiveness  of  the  proposed 
structures,  and/or  result  in  an  acute 
failure  of  the  facility. 

ERP  No.  F-MMS-K03013-CA,  Pt. 
Pedemales  Field  Offshore  Oil  and  Gas 
OCS  Development  Projects.  Approval, 
Central  Santa  Maria  Basin  Area  Study, 
CA.  summary:  EPA  emphasized  two 
principal  areas  of  concern  for  the  FEIS. 
EPA  noted  that  it  was  critical  for 
adequate  enforceable  mitigation 
measures  to  be  adopted  by  the  Minerals 
Management  Service.  EPA  considers 
this  necessary  so  that  onshore  ozone 
violations  will  not  occur.  Also.  EPA 
commented  that  future  discussions  are 
needed  regarding  future  onshore  air 
quality  impacts  resulting  from 
cumulative  OCS  related  emissions. 

RegulatioiM 

ERP  No.  R-UPS-A86219-00,  39  CFR 
Pts.  775  and  776.  Floodplain  Mgmt.  and 
Protection  of  Wetlands.  Amendments  to 
Environmental  Procedures.  SUMMARY: 
EPA  has  no  objection  to  the  proposed 
amendments. 

Dated:  August  13. 1985. 
Allan  Hlrsch, 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  85-19584  Filed  8-15-85:  8:45  am] 

BILLING  CODE  SSeO-SO-M 


(ER-FRL-2Se3-9] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency 

Office  of  Federal  Activities,  General 

Information  (202)  382-5073  or  (202)  382- 

5075. 
Availability  of  Environmental  Impact 

Statements  filed  August  5, 1985  through 

August  9, 1985  Pursuant  to  40  CFR 

1506.9. 

EIS  No.  850334,  Draft.  COE,  HI. 
Kahawainui  Stream  Flood  Damage 
Reduction  Plan,  Honolulu  County, 
Due:  September  30, 1985,  Contact: 
James  Maragos  (808)  438-2263. 

EIS  No.  850335.  Final,  AFS,  SC,  Sumter 
National  Forest.  Land  and  Resource 
Management  Plan,  Due:  September  16, 


1985,  Contact:  Donald  Eng  (803)  765- 
5222. 

EIS  No.  580336.  Final,  BLM,  WA, 
Spokane  District  Resource 
Management  Plan,  Due:  September  16, 
1985,  Contact:  Joseph  Buesing  (509) 
456-2570. 

EIS  No.  850337,  DSuppl.  FHW.  VA. 
Springfield  Bypass  and  Extension. 
Construction,  1-66  to  the  Braddock 
Road/VA-620  Intersection,  Cannon 
Ridge  Alternative,  Fairfax  County, 
Due:  September  30. 1985,  Contact: 
James  Tumlin  (804)  771-2371. 

EIS  No.  850338,  Final,  FHW,  CA,  CA-55/ 
Newport  Boulevard  Improvement,  US 
l/Pacific  Coast  Highway  to  US  73/ 
Corona  Del  Mar  Freeway.  Orange 
County,  Due:  September  16. 1985. 
Contact:  Glenn  Clinton  (916)  440-3578. 

EIS  No.  850339,  Draft,  BLM,  NV,  Elko 
Resource  Area,  Resource 
Management  Plan  and  Wilderness 
Designation  Study,  Elko,  Lander  and 
Eureka  Counties,  Due:  November  15, 
1985,  Contact:  Rodney  Harris  (702) 
738—4071. 

EIS  No.  850340,  Final,  FHW,  OR,  SW 
257th  Avenue  Extension,  1-84  to  Stark 
Street,  Construction.  ModiHed  Build 
Alternatives,  Right-of-Way 
Acquisition,  Multnomah  County,  Due: 
September  16, 1985,  Contact:  Dale 
Wilken  (503)  399-5749. 

EIS  No.  850341,  Final.  FHW,  CA,  1-5/ 
Santa  Ana  Freeway  and  CA-55/ 
Newport-Costa  Mesa  Freeway 
Improvements,  1-5  and  1-55 
Interchange  Reconstruction,  CA-22  to 
1-405,  Orange  County,  Due:  September 
16, 1985,  Contact:  Glen  Clinton  (916) 
440-3578. 

EIS  No.  850342,  Draft,  CDB,  NY, 
Pierrepont  Street  Office  Development, 
Construction,  UDAG,  Kings  County, 
Due:  September  30, 1985,  Contact: 
Mira  Ledman  (212)  669-8930. 

EIS  No.  850343,  FSuppl,  COE,  KY. 
Yatesville  Lake  Multipurpose  and 
Local  Protection  Project.  Lawrence 
County.  Due:  September  16, 1985, 
Contact:  John  Justice  (304)  529-5712. 

EIS  No.  850344.  DSuppl,  COE,  OR,  WA, 
Bonneville  Lock  and  Dam  Navigation 
Development  and  Disposal  Plan, 
Construction,  Due:  September  30, 
1985,  Contact:  Eric  Braun  (503)  221- 
6096. 

Amended  Notices 

EIS  No.  850213,  Draft,  AFS.  NM.  Gila 
National  Forest,  Land  and  Resource 
Management  Plan,  Due:  October  8, 
1985,  Published  FR  5-31-85— Review 
extended. 

EIS  No.  850214,  Draft.  COE.  FL. 
Occidental  Wetland  Phosphate 
Mining  Operations,  Dredge  and  Fill 
Permit,  Hamilton  County,  Due:  August 


19, 1985.  Published  FR  5-31-85— 
Review  extended: 

Dated:  August  16. 1985. 
Allan  Hirsch, 

Director.  Office  of  Federal  Activities. 
(FR  Doc.  B-^  19583  Filed  8-15-85:  8:45  am] 
BiLUNG  cooE  esao-so-M 


[WH-FRL-288  2-4] 

Report  to  Congress  Required  by 
Section  3007(eK2)  of  the  Resource 
Conservation  Recovery  Act  (RCRA) 

AGENCY:  Environmenal  Protection 
Agency. 

ACTION:  Request  for  comment. 

SUMMARY:  Section  3007(e)(2)  of  the 
Resource  Conservation  and  Recovery 
Act  (the  Act)  as  amended  requires  that 
the  Administrator  of  the  Environmental 
Protection  Agency  submit  a  report  to 
Congress  on  the  potential  for 
inspections  of  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  by  nongovernmental  inspectors 
as  a  supplement  to  governmental 
inspections.  EPA  is  seeking  comments 
on  any  information  relating  to  this 
report  and  in  particular  the  issues  raised 
in  this  notice. 

DATE:  Comments  must  be  submitted  on 
or  before  September  16, 1985. 

ADDRESS:  Comments  may  be  mailed  to 
Jackie  Tenusak,  Office  of  Waste 
Programs  Enforcement  {WH-^27),  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Tenusak,  Office  of  Waste 
Programs  Enforcement  (WH-527).  U.S. 
Enivronmental  Protection  Agency,  401  M 
Street  SW.,  Washington  D.C.  2046a 
(202)  475-8729. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulatory  inspections  of  treatment 
storage,  and  disposal  facilities  are  a 
necessary  element  of  an  effective 
hazardous  waste  control  program. 
Officers,  employees  and  representatives 
of  the  States  and  EPA  are  authorized  by 
section  3007(a)  of  the  Act  to  enter  and 
inspect  any  facility  where  hazardous 
waste  is  being  handled.  The  1964 
amendments  to  the  Act  add  a  new 
subsection  (e)  to  section  3007,  requiring 
inspections  at  least  every  two  years  at 
all  treatment,  storage,  and  disposal 
facilities  for  which  a  permit  is  required 
under  section  3005.  llie  pmpose  of  this 
amendment  is  to  ensure  periodic 
inspections  of  these  facilities.  The 
hazardous  waste  inspection  program 
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must  also  ensure  that  owners  and 
operators  of  hazardous  waste  facilities 
comply  with  the  strengthened 
requirements,  as  well  as  the  standards 
already  in  place  prior  to  the 
amendments.  The  Agency  has  been 
exploring  the  possibility  of  using  private 
inspection  services  and  those  insurance 
companies  that  offer  Hability  insurance 
to  supplement  the  inspection  program. 
The  report  will  include  a  discussion  of 
funding  mechanisms  for  inspections, 
such  as  fee  systems,  and  will  explore 
questions  of  confidentiality  and  possible 
conflicts  of  interest  were  the  agency  to 
authorize  the  use  of  nongovernmental 
inspectors.  The  report  to  Congress  may 
contain  recommendations  for  legislation 
or  regulations  if  necessary  to  implement 
the  recommended  altemative(s). 

EPA  has  an  incentive  to  consider  the 
ase  of  private  inspection  firms  to 
supplement  the  present  inspection 
program  because  the  RCRA  regulations 
are  wide-ranging  and  the  inspection 
requirements  are  diverse  and  extensive. 
Therefore,  expertise  in  a  variety  of  areas 
is  necessary  to  fully  monitor  compliance 
with  the  requirements.  Private 
inspection  Hrms  may  be  able  to  provide 
specialized  skills  when  such  skills  are 
needed  to  determine  whether  a  member 
of  the  regulated  community  is  in 
compliance. 

The  Agency  notes  that  private 
companies  have  performed  functions 
which  are  similar  though  not  identical  to 
the  role  of  a  government  inspector.  In 
particular,  many  firms  have  auditing 
programs  that  evaluate  and  attempt  to 
ensure  that  their  facilities  are  managed 
efficiently  and  in  compliance  with 
environmental  requirements.  Insurance 
companies  may  also  perform  risk 
assessments  to  determine  whether  the 
site  is  managed  in  an  environmentally 
sound  manner  before  issuing  the 
liability  coverage  required  of  RCRA 
facilities.  Thus,  there  is  considerable 
expertise  in  the  private  sector  that  might 
be  useful  toward  inspections  pursuant  to 
section  3007(e). 

However,  if  EPA  and  state  agencies 
use  private  inspectors  to  supplement 
inspections  by  regulatory  officials,  then 
EPA  and  Congress  must  be  assured  that 
such  private  action  will  present 
objective,  unbiased  results  and  that 
private  inspectors  would  not  present 
potential  confidentiality  or  confict  of 
interest  problems. 

Request  For  Comments 

The  Agency  has  not  yet  determined 
whether  private  inspectors  may 
supplement  its  inspection  program,  or 
the  role  of  such  inspectors  if  an 
affirmative  decision  is  made.  This  notice 
summarizes  obtained  from 


representatives  from  the  insurance 
industry,  private  inspection  firms,  states, 
environmental  groups  and  industry.  EPA 
is  seeking  additional  comment  on  the 
issues  and  options  presented  here  and 
other  suggestions  or  recommendations 
regarding  the  use  of  private  inspectors 
as  a  supplement  to  the  current 
inspection  program. 

The  following  are  questions  that  the 
Agency  has  about  private  inspection 
companies  and  the  role  they  could  play 
in  the  hazardous  waste  inspection 
program. 

1.  Will  there  be  a  conflict  of  interest  if 
a  private  inspection  firm  receives  its 
funding  from  the  company  whose 
facility  is  the  object  of  inspection,  or 
would  the  private  inspection  firm's 
credibility  with  the  regulatory  agency 
ensure  that  this  would  not  be  a  problem? 

2.  Should  the  owner  or  operator  of  the 
facility  be  able  to  choose  the  inspection 
firm? 

3.  Are  there  conflict  of  interest  or 
confidentiality  problems  when  an 
inspection  firm  inspects  a  facility  in  beu 
of  governmental  inspectors  and  also 
serves  the  owner  or  operator  of  that 
faciUty  in  other  capacities  such  as 
performing  inspections  for  insurance 
purposes,  performing  environmental 
audits,  or  general  environmental 
counseling? 

4.  Can  EPA  count  on  the  cooperation 
of  a  private  inspection  firm  after  the 
inspection  through  any  possible 
enforcement  actions? 

The  following  are  options  that  have 
been  suggested  to  the  Agency  for  the 
role  private  inspection  firms  could  play 
in  the  hazardous  waste  program. 

A.  Private  inspectors  could  be  used 
for  a  program  that  EPA  is  just  starting, 
such  as  the  program  for  underground 
storage  tanks,  because  EPA  may  not 
have  enough  trained  personnel  when  the 
program  starts. 

B.  Private  inspectors  could  be  used  in 
highly  technical  areas,  such  as  ground- 
water monitoring  and  financial 
responsibility  reviews,  because  there 
may  not  be  personnel  available  with  the 
specific  skills  required  to  perform  these 
inspections. 

C.  The  private  inspection  firm  could 
provide  preliminary  or  supplemental 
inspections.  It  could  perform  certain 
specified  portions  of  the  inspections  (i.e. 
paperwork  review,  company  file 
reviews,  site  reviews  related  to 
determination  of  functioning  safety 
equipment,  etc.)  prior  to  the  regulatory 
agency's  visit.  This  would  allow  the 
official  agency  team  to  concentrate  its 
efforts  and  limited  resources  on  the 
more  complex  aspects  of  the  inspection. 

D.  EPA  could  encourage  or  mandate 
laboratory  certification  (which  could  be 


done  by  a  private  inspection  firm)  of  all 
regional  and  state  laboratories  or  any 
laboratory  that  would  conduct  analyses 
for  RCRA  purposes. 

E.  EPA  could  explore  the  possibility  of 
a  private  inspection  firm  certifying  that 
compliance  information  submitted  by  a 
regulated  facility  is  accurate  and  fulfills 
the  agency's  requirements.  Examples  of 
areas  where  this  might  work  are  ground- 
water data  and  financial  responsibility 
requirements. 

F.  A  private  inspection  team  could  act 
as  a  surrogate  for  official  inspection 
teams,  performing  all  aspects  of  the 
inspections,  based  on  the  appropriate 
requirements,  and  report  the  results  to 
the  appropriate  regulatory  authorities 
for  official  action.  Official  action  could 
include  enforcement,  certification  of 
compliance,  regulatory  follow-up,  etc. 
As  part  of  this  approach,  the  regulatory 
authority  could  maintain  its  own  limited 
inspection  tcam(3)  for  quality  control 
audits  of  the  private  team's  work  and  for 
enforcement-related  follow-up  in  special 
cases.  The  private  inspection  team  could 
receive  payment  either  from  the 
company  receiving  the  service,  or  from 
the  responsible  regulatory  agency 
mandating  the  inspection. 

G.  Many  large  firms  can  afford  an 
internal  auditing  program  that  measures 
that  their  facility  will  be  managed 
efficiently  and  be  in  compliance  with 
environmental  requirements.  Many 
medium  and  small  size  firms  use  private 
inspection  services  to  audit  their 
facilities  because  they  cannot  afford  a 
regular  in-house  auditing  program. 
When  certifying  private  inspection 
firms,  EPA  could  also  certify  firms 
which  perform  environmental  audits. 
This  type  of  a  certification  program 
might  encourage  small  and  mediimi  size 
firms  to  initiate  environmental  auditing 
programs.  There  are  two  approaches 
EPA  can  take:  (1)  Develop  standards  for 
certification;  or  (2)  use  EPA  resources  to 
provide  training  and  certification. 

H.  In  conjunction  with  a  program 
including  nongovernmental  inspectors, 
EPA  or  the  states  could  charge  fees  to 
support  inspections,  either  through  an 
inspection  charge  or  an  annual  permit 
fee.  to  provide  additional  resources  to 
government  agencies.  While  a  fee 
system  will  generate  additional 
revenues,  it  must  be  noted  that  industry 
already  pays  for  state  inspection 
through  taxes. 

Dated:  August  8, 1985. 
|.  Winston  Porter, 

Assistant  Administrator.  Off  ice  of  Solid 
Waste  and  Emergency  Response. 
[FR  Doc.  19426  Filed  S-15-85;  8:45  am] 
MUJNOCOOE  WM-<0-« 
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FEDERAL  EIIERGENCY 
MANAGEMENT  AGENCY 

Agency  Infoimalion  CoNectton 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0041 
Title:  Verification  of  Income  for 

Occupants  of  Temporary  Housing 

Abstract:  The  information  is  used  to 
support  determinations  regarding 
appropriate  forma  of  contimKd 
assistance  for  occupants  of  temporary 
housing  provided  under  Section  404.  The 
form  is  required  to  verify  income  only 
when  the  occupant  does  not  possess  a 
verification  document,  sach  as  an 
earnings  statement 
Type  of  respondents:  Individuals  or 

Households 
Number  of  respondents:  500 
Burden  hours:  42 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624.  500 
C.  Street.  S.W..  Washington.  D.C.  20472. 

Comments  should  be  directed  to  Mike 
Weinstein.  Desk  Officer  for  FEMA. 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  Rm.  3235,  New  Executive 
Office  Building.  Washington.  D.C.  20503. 

Dated:  August  9. 19BS. 
Walter  A.  Girstantas. 
Director.  Administrative  Support 
[FR  Doc.  85-19524  Filed  8-15-85;  8:45  am] 

BILUNQ  COOC  e71S-01-H 


Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  infonnation  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0048 

Title:  Insurance  Commitment 

Abstract:  Form  is  used  to  document 
statutory  compliance  with  law  to 
obtam  and  maintain  insurance. 

Type  of  Respondents:  State  or  Local 
Governments  Non-Profit  Institutions. 


Number  of  Respondents:  100. 
Burden  Hours:  200. 

Copies  of  the  above  infonnation 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624,  500 
C.  Street.  S.W..  Washington.  D.C.  20472, 

Comments  sliould  be  directed  to  Mike 
Weinstein.  Desk  Officer  for  FEMA. 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Rm.  3235.  New  Executive 
Office  Building.  Washington,  D.C.  20503. 

Dated:  August  9. 1985. 
Walter  A.  Girstaatas, 

Director.  Administrative  Support 

[FR  Doc  85-1S523  Filed  a-lS-SS;  8:45  am] 

BILUHQ  OOOE  STtS^I-M 


FEDERAL  MARITIME  COMIHSSION 

Agreement(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
fonowing  agreement(8)  ptirsuant  to 
section  5  of  the  Shipping  Act  of  1904. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  eeuih 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Registar  in  whidi  this  nodce 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010798. 

Title:  Galveston  Terminal  Agreement. 

Parties: 

The  Board  of  Trustees  of  the 
Galveston  Wharves  (Galveston 
Wharves) 

Container  Terminal  of  Galveston,  Inc. 
(Container  Terminal) 

Synopsis:  The  agreement  provides  for 
the  management  and  operation  of  the 
Galveston  Wharves'  East  End  Container 
Terminal  by  Container  Terminal  The 
terminal  will  be  operated  as  a  public 
marine  container  terminal  subject  ta  the 
provisions  and  charges  published  in  the 
Board  of  Trustees  of  the  Galveston 
Wharves'  Container  Terminal  Tariff  No. 
1-B,  FMC-T  No.  12.  "Hie  initial  term  of 
the  agreement  is  for  a  period  of  one 
month  with  an  option  for  a  one  month 
extension.  The  parties  have  requested  a 
shortened  review  period  for  the 
agreement. 


Agreement  No.:  217-010801. 
Title:  Westwood  Transpacific 
Service/Canadian  Transport  Company 
Space  Charter  Agreement 
Parties: 

Westwood  Transpacific  Service 
Canadian  Transport  Company 
Synopsis:  llie  proposed  agreement 
would  permit  Canadian  Transport 
c^pany  to  charter  vessel  space  to 
Westwood  Transpacfic  Service  in  the 
trade  from  ports  in  the  Japan/tCorea 
range  to  ports  on  the  West  Coast  of  the 
United  States  for  cargo  moving  betweea 
such  ports  to  inland  destinations  onder 
Westwood  Transpacific  Service's 
international  bills  of  lading  and 
intennodal  rates. 

Agreeoient  No.:  224-010802. 

Title:  Long  Beach  Terminai 
Agreement 

Parties: 

Salen  Shipping  Agencies,  hic.  (Selen) 
City  of  Long  Beach  (City) 

SyaopsiK  lie  agreeeient  provides  for 
the  preferential  assignment  by  the  City 
of  Salen  of  terminal  faciUties  at  Berths  1 
and  2.  Pier  A.  within  the  Long  Beach 
Harbor  District  in  the  Port  of  Long 
Beach.  Salen  will  use  the  premises  to 
conduct  a  marine  terminal  operation 
including  all  related  activities  thereto. 
Salen  will  pay  to  the  City  compensation 
as  provided  for  in  Terminal  Tariff  No.  4 
for  the  first  150.000  metric  revenue  toos 
of  merchandise,  and  fifty  percent  of  the 
tariff  wharfage  charges  on  amounts  in 
excess  of  150.000  metric  tons.  Salen 
shall  also  collect  dockage  charges  in 
accordance  with  the  agreement 
remitting  seventy-five  percent  of  the 
amount  collected  to  the  City.  Salen  shall 
be  entitled  to  retain  the  remaining 
twenty-five  percent  of  dockage  charges. 
The  term  of  the  agreement  shall  be  for  a 
period  of  two  years  with  an  option  to 
extend  the  term  for  two  additional 
periods  of  two  years  each. 

Agreement  No.:  224-010803. 

Title:  Port  Royal  Terminal  Agreement 

Parties: 

South  Carolina  State  Ports  Aathority 
(Authority) 

Port  Royal  Inc.  (Port  Royal) 

Synopsis:  Agreement  No.  224-010803 
provides  that  Port  RoyaL  Inc.  will  be  the 
marine  terminal  operator  for  State  Pier 
21  at  Port  Royal  South  Carolina.  They 
will  operate  the  pier  as  an  export  and 
import  intercoastal  and  ocean  freight 
terminal.  Port  Royal  will  pay  to  the 
Authority  a  fixed  monthly  license  fee 
based  on  monthly  tonnage.  Wharfage, 
dockage,  and  handling  cargo  rates  will 
be  those  contained  in  the  South  (Carolina 
State  Ports  Authority  Terminal  Tariff 
No.  1-B.  The  term  of  the  agreement  will 
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for  five  years  with  two  consecutive  five- 
year  option  terms  available. 

Agreement  No.:  221-010804. 

Title:  Los  Angeles  Terminal 
Agreement  (Premises). 

Parties: 

The  City  of  Los  Angeles,  by  its  Board 
of  Harbor  Commissioners  (City) 

Evergreen  Marine  Corporation 
(Taiwan)  Ltd. 

Synopsis:  Agreement  No.  221-010804 
entitles  Evergreen  to  receive  wharfage 
credit  from  the  City  in  the  amount  of 
$275,000,  against  terminal  generated 
revenue  from  the  cost  of  construction  of 
certain  improvements  made  by 
Evergreen  at  Berths  233-236  in  the  Port 
of  Los  Angeles.  Under  Agreement  No. 
T-4087  Evergreen  has  been  granted 
preferential  use  of  Berths  233-236. 
Evergreen  shall  not  be  obligated  to  pay 
any  wharfage  charges  to  the  City  until 
the  full  amount  of  the  credit  is  used.  The 
term  of  the  agreement  shall  terminate 
when  all  wharfage  credit  has  been  used, 
but  in  no  event  shall  it  extend  beyond 
five  years  from  its  effective  date. 

Dated:  August  13, 1965. 
By  Order  of  the  Federal  Maritime 
Commission. 

Bruce  A.  Dombrowski. 

Acting  Secretary: 

(FR  Doc  85-19643  Filed  8-1S-85:  8:45  am] 

BILUNG  CODE  •790-01-« 


Filing  and  Effective  Date  of  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  on  August  6, 
1985,  the  following  agreement  was  filed 
with  the  Commission  pursuant  to 
section  5,  Shipping  Act  of  1984.  and  was 
deemed  effective  that  date,  to  the  extent 
it  constitutes  an  assessment  agreement 
as  described  in  paragraph  (d)  of  section 
5.  Shipping  Act  of  1984. 

Agreement  No.:  201-002631-006. 

Title:  New  Orleans  Assessment 
Agreement. 

Parties:  Members  of  the  New  Orleans 
Steamship  Association  (NOSSA). 

Synopsis:  Agreement  No.  201-002631- 
006  amends  the  basic  agreement 
between  the  members  of  NOSSA.  which 
covers  the  Guaranteed  Annual  Income 
Plan  Agreement  and  Declaration  of 
Trust.  This  amendment  was  adopted  in 
accordance  with  the  provisions  of 
Article  16  of  the  NOSSA  agreement.  The 
purpose  of  the  amendment  is  to  change 
the  funding  formula  in  Article  3  of  the 
agreement. 

Dated:  August  13, 1985. 


By  Order  of  the  Federal  Maritime 
Commission 
Bruce  A.  Dombrowski. 
Acting  Secretary. 
(FR  Doc.  85-19627  Filed  8-15-e5:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

August  9. 1985. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Cynthia  Glassman — Division 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551  (202- 
452-3822) 

OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  Room  3208,  Washington. 
D.C.  20503  (202-395-6880) 
Proposal  to  approve  under  OMB 

delegated  authority  the  extension 

without  revision  of  the  following 

reports: 

1.  Report  title:  Survey  of  Terms  of  Bank 

Lending  (STBL) 
Agency  form  number  FR  2028A,  2028A- 

S.  2028B 
OMB  Docket  number:  7100-0061 
Frequency:  Quarterly 
Reporters:  Commercial  banks 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  12 
U.S.C.  248(a)(2)  and  is  given  confidential 
treatment  5  U.S.C.  552(b)(4). 

The  STBL  collects  information  on 
interest  rates,  including  the  prime  rate, 
and  selected  nonprice  terms  of  lending 
on  individual  loans  to  business  and 
farmers  from  a  sample  of  insured 
commercial  banks. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  9, 1985. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  85-19573  Filed  8-15-85;  8:45  am) 

BILUNG  COO£  6210-01-M 


First  Leesport  Bancorp,  Inc.  et  al.; 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
.U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
insepction  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  9. 1985. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  First  Leesport  Bancorp.  Inc., 
Leesport,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Leesport,  Leesport. 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 

(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Indiana  National  Corporation, 
Indianapolis,  Indiana;  to  acquire  32 
percent  or  more  of  the  voting  shares  of 
Lafayette  National  Corporation, 
Lafayette,  Indiana,  thereby  indirectly 
acquiring  Lafayette  National  Bank, 
Lafayette,  Indiana. 

2.  Pinnacle  Bancshares,  Inc..  Paw 
Paw,  Illinois;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  State  Bank  of  Paw  Paw, 
Paw  Paw.  Illinois. 
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Board  of  Governors  of  the  Fednral  Resen.-H 
System,  August  12, 1985. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  85-19574  Filed  8-15-85;  8:45  amj 
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Hudson  Financial  Asaodates  et  ai.; 
Formations  of,  Ac(|ui8ttk>ns  by,  and 
Mergers  of  Bank  Holding  Companies, 
and  Acquisitions  of  Nonbantting 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Boards  Regulatory  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  (o  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  5  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsonnd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  6. 
1985. 

A.  Federal  Reserve  Bank  of  New  Voik 
(A.  Marshiill  Puckelt,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Hudson  Financial  Associates, 
Wayne,  New  Jersey;  to  become  a  bank 
holding  company  by  acquiring  24.9 
percent  of  the  voting  shares  of  Hubco, 
Inc.,  Union  City,  New  Jersey,  thereby 
indirectly  acquiring  Hudson  United 
Bank. 

Applicant  has  also  applied  to  acquire 
Hub  Lea  service.  Union  City,  New  Jersey 
and  Hub  Financial  Services.  Ina,  Union 
City,  New  Jersey,  thereby  engaging  in 
leasing  of  personal  property  and 
providing  access  to  data  processing 
services  and  facilities  and  will  acquire 
proprietary  rights  and  software 
program.  These  activities  are  to  be  to  be 
conducted  in  the  New  Jersey  and 
metropolitan  New  Yrok  areas. 

B.  Federal  Reserve  Bank  of  RichoHKid 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street  Richmond.  Virginia 
23261: 

1.  First  Wachovia  Corporation, 
Winston-Salem.  North  CaroUna:  to 
become  a  bank  holding  comapny  by 
acquiring  Wachovia  Corporation, 
Winston-Salem,  North  Carolina  and  > 
First  Atlanta  Corporation,  Atlanta, 
Georgia,  thereby  indirectly  acquiring 
Wachovia  Bank  and  Trust  Company, 
N.A.,  Winston-Salem.  North  Carolina; 
The  First  National  Bank  of  Atlanta. 
Atlanta.  Georgia;  The  First  National 
Bank  of  Dalton,  Dalton.  Georgia;  and 
First  Bank  of  Savannah,  Savannah, 
Georgia. 

Applicant  has  also  applied  to  acquire 
the  following  companies  and  thereby 
engage  in  the  listed  activities;  Wachovia 
Mortgage  Company.  Winston-Salem, 
North  Carolina  (origiDation  and 
processing  of  residential  mortgage  and 
construction  loans;  purchase  and  sale  or 
placement  of  mortgage  loans; 
administration  and  servicing  of 
mortgage  loans;  management  and  sale  of 
properties  acquired  through  foreclosure 
or  transfers  in  lieu  of  foreclosure;  sale, 
as  agent,  of  credit  life,  hospital 
disability  and  accident  and  health 
insurance;  sale,  as  agent,  of  property 
and  casualty  insurance  directly  related 
to  extensions  of  credit.  The  insurance 
activities  are  permissible  pursuant  to 
section  4(c)(8)(A)  and  (D)  of  the  Act. 
Applicant  does  not  propose  any 
expansion  in  the  geographic  scope  of 
these  activities.);  Wachovia  Services, 
Inc.,  Winston-Salem,  North  Carolina 
(data  processing,  investment  advice  and 
loan  servicing  activities  with  respect  to 
student  loans;  acquiring  and  servidi^ 


student  loans  for  the  account  of  others 
including  but  not  limited  to  state  or 
other  governmental  authorities;  acting 
as  investment  or  financial  advisor  to 
state  and  governmental  authorities  and 
other  entities  in  connection  with  the 
acquisition  and  servicing  of  student 
loans:  providing  data  processing 
services  in  connecticm  with  the 
acquisition  and  servicing  of  student 
loans  for  state  and  governmental 
authorities  and  other  entities);  Financial 
Life  Insurance  Company  of  Georgia. 
Atlanta,  Georgia  (underwriting,  as 
reinsurer,  of  hfe  and  accident  and 
health  insurance  which  is  direcdy 
related  to  extensions  of  credit  by  First 
Atlanta  and  its  subsidiaries  pursuant  to 
section  4(c)(8MA)  of  the  Act):  First 
Atlanta  Leasing  Company.  Atlanta. 
Georgia  (hold  leases  acquired  &aai 
other  First  Atlanta  subsidiaries);  First 
Atlanta  Mortgage  Corporation.  Atlanta. 
Georgia  (administrating  and  servicing  of 
mortgage  loans;  orighiation  and 
placement  of  residential  and  commercial 
permanent  real  estate  loans;  sale,  as 
agent  of  property  damage  and  liability 
insurance  with  respect  to  extensions  of 
credit  The  insurance  activities  are 
permissible  pursuant  to  section 
4(c)(8)(0)  of  the  Act.  Applicant  does  not 
propose  any  expansion  in  the 
geographic  scope  of  this  activity):  and 
Tharpe  &  Brooks  of  Fkmda.  Atlanta. 
Georgia  (making  loans  secured  by  real 
estate  aad  servicing  loans). 

Board  of  Governors  of  die  Federal  Reserve 
System.  August  IZ  1985. 
WUIiam  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc.  85-19575  Filed  8-15-85:  StIS  a^ 
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Nortii  Georgia  Bancshares,  Inc; 
Formation  of.  Acquisition  by.  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanicing 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  alsc  applied  under 
§  225.23(a)f2)  of  Regulation  Y  (12  CFR 
225.23(a)(2])  for  the  Board's  approi'al 
under  section  4(c)(8)  of  the  Buik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nontranking 
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activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherviise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  6, 
1985. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  North  Georgia  Bancshares.  Inc., 
Canton,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  North 
Georgia  Savings  &  Loan  Association, 
Inc.,  Canton,  Georgia  (to  be  converted  to 
a  state  member  bank.  North  Georgia 
Bank). 

Applicant  has  also  applied  to  acquire 
N.G.B.S.  Investments,  Iiic.,  Canton, 
Georgia,  thereby  engaging  in  general 
insurance  activities  in  a  place  with  a 
population  not  exceeding  5,000,  pursuant 
to  section  4(c)(8)(C)(i)  of  the  Act.  These 
activities  are  to  be  conducted  in  Canton 
and  Woodstock,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  12, 1985. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  85-19576  Filed  8-15-85;  8:45  am) 
BILLING  COOE  UtO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Agency  Forms  Submitted  to  ttte  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  August  9. 
1985. 

Public  Health  Service 

Food  and  Drug  Administration 

Subject:  Investigational  Device 
Exemption  Reports  and  Records- 
Extension  (0910-0078) 

Respondents:  Businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations 

Subject:  Labeling  for  Weight  Control 
Food — Existing  Collection 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Subject:  Food  Additives — Revision 
(0910-0016) 

Respondents:  Businesses  or  other  for- 
profit  institutions 

Subject:  Color  Additive  Petitions — 
Revision  (0910-0185) 

Respondents:  Businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations 

OMB  Desk  Officer:  Bruce  Artim 

Social  Security  Administration 

Subject:  Statement  Regarding 
Contributions — SSA-783 — Extension 
(0960-0020) 

Respondents:  Individuals 

Subject:  Electronic  Wage  Reporting 
Questionnaire — SSA-1831— New 

Respondents:  Businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 

Subject:  Application  for  Benefits  Under 
the  Federal  Mine  Safety  and  Health 
Act  of  1977,  As  Amended  (Widow's 
Claim,  Child's  Claim,  Dependent's 
Claim)— SSA-47,  48  and  49— 
Extension  (0960-0118) 

Respondents:  Individuals 

OMB  Desk  Officer  Judy  A.  Mcintosh 

Health  Care  Finance  Administration 

Subject:  Attending  Physician's 
Statement  and  Documentation  of 


Medicare  Emergency — HCFA-1771— 

Extension  (0938-0023) 
Respondents:  Physicians 
Subject:  Hospital  Survey  Report  Form — 

HCFA-1537— Extension  (0938-0382) 
Respondents:  State/local  governments 
Subject:  Quarterly  Medicaid  Statement 

of  Expenditures  for  the  Medical 

Assistance  Program — HCFA-64 — 

Revision  (0938-0067) 
Respondents:  State/local  governments 
Subject:  End  Stage  Renal  Disease 

Facility  Survey— HCFA-2744— 

Reinstatement  (0938-0064) 
Respondents:  Designated  transplant 

centers 

Subject:  End  Stage  Renal  Disease  Death 
Notification— HCFA-2746— 
Reinstatement 

Respondents:  Designated  transplant 
centers 

Subject:  End  Stage  Renal  Disease 
Transplant  Information — HCFA- 
2745 — Reinstatement 

Respondents:  Designated  transplant 
centers 

Subject:  Recipient  Use  and  Expenditures 
for  Medicaid  Enrolles  Covered  Under 
Section  1619  (a)  and  (b)  of  the  Social 
Security  Act— HCFA-498— New 
Respondents:  State/local  governments 
OMB  Desk  Officer:  Fay  S.  ludicello 
Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503.  Attn:  (name  of  OMB  Desk 
Officer). 

Dated:  August  12, 1985. 
K.  lacqueline  Holz. 

Deputy  Assistant  Secretary  for  Management 

Analysis  and  Systems. 

(FR  Doc.  85-19569  Filed  8-15-B5;  8:45  am] 

BILUNG  CODE  41S0-04-M 


Centers  for  Disease  Control 

Open  Meetings;  Modification  of  NIOSH 
Recommendations  for  CalculaUon  of 
Permissible  Load  Limits  for  Repetitive 
Lifting  Tasks,  and  Pulmonary 
Hypersensitivity  of  Industrial  Agents 

The  following  meetings  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 


Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Modification  ofNIOSH 
Recommendations  for  Calculation  of 
Permissible  Load  Limits  for  Repetitive 
Lifting  Tasks 

Date:  September  10. 1985 

Time:  2  p.m.-5:30  p.m. 

Place:  Writing  Room  #3,  Nitlany  Lion 
Inn.  North  Atherton  Street.  State 
College.  Pennsylvania  16802 

Purpose:  To  review  procedures  for 
calculation  of  action  limits  and 
maximum  permissible  limits  for  tasks 
involving  repetitive  lifting;  and.  if 
warranted,  to  develop  alternate 
procedures  for  performing  these 
calculations. 

Additional  information  may  be  obtained 
from:  Donald  W.  Badger.  Ph.D., 
Division  of  Biomedical  and  Behavioral 
Science.  NIOSH.  CDC,  4676  Columbia 
Parkway.  Cincinnati,  Ohio  45226, 
Telephones:  FTS:  684-8286, 
Commercial:  513/533-8286 

Pulmonary  Hypersensitivity  of 
Industrial  Agents 

Date:  September  27, 1985 

Time:  9  a.m. — 3  p.m. 

Place:  Room  B-85.  Robert  A.  Taft 
Laboratories,  4676  Columbia  Parkway, 
Cincinnati,  Ohio  45226 

Purpose:  To  review  and  discuss  the 
scientific  merit  of  an  experimental 
investigation  of  the  asthmogenic 
potential  of  vanadium  pentoxide 
inhalation. 

Additional  information  may  be  obtained 
from:  Edwin  A.  Knecht,  Division  of 
Biomedical  and  Behavioral  Science, 
NIOSH,  CDC,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
Telephones:  FTS:  684-8275, 
Commercial:  (513)  533-8275 
Viewpoints  and  suggestions  from 

industry,  organized  labor,  academia. 

other  government  agencies,  and  the 

public  are  invited. 

Dated:  August  12. 1985. 
Elvin  Hilyer, 

Associate  Director  of  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc.  85-19513  Filed  8-15-85;  8:45  am] 

BILUNG  COOE  41«0-1«-M 


National  Institutes  of  Health 

National  Cancer  Institute;  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control  Cancer 
Control  Science  Subcommittee; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 


Cancer  Control  Science  Subcommittee 
of  the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Prevention  and 
Control,  National  Cancer  Institute, 
National  Institutes  of  Health,  September 
18. 1985,  Building  31,  First  Floor,  A- 
Wing.  Conference  Room  2,  9000 
Rockville  Pike.  Bethesda.  Maryland 
20205.  The  entire  meeting  will  be  open  to 
the  public  from  7:00  p.m.  to  9:00  p.m., 
and  the  current  and  future  programs  of 
the  Cancer  Control  Science  Program  will 
be  discussed.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of 
meetings  and  rosters  of  subcommittee 
members  upon  request. 

Mr.  J.  Henry  Montes,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer 
Prevention  and  Control,  National 
Cancer  Institute,  National  Institutes  of 
Health,  Blair  Building,  Room  1A07. 
Bethesda,  Maryland  20205  (301/427- 
8630)  will  furnish  substantive  program 
information. 

Dated:  August  9. 1985. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  85-19538  Filed  8-15-85:  8:45  am] 

BILUNG  COOC  4140-01-M 


National  Cancer  Institute;  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control 
Centers  and  Community  Oncology 
Sut>committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Centers  and  Community  Oncology 
Subcommittee  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer 
Prevention  and  Control,  National 
Cancer  Institute,  National  Institutes  of 
Health,  September  5, 1985,  Building  31, 
Room  2A52,  9000  Rockville  Pike, 
Bethesda.  Maryland  20205.  The  entire 
meeting  will  be  open  to  the  public  from 
8:30  a.m.  to  adjournment,  and  the 
current  and  future  programs  of  the 
Centers  and  Community  Oncology 
Program  will  be  discussed.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of 
meetings  and  rosters  of  subcommittee 
members  upon  request. 


Mr.  |.  Henry  Montes,  Executive 
Secretary  of  the  Board  of  Scientiric 
Counselors.  Division  of  Cancer 
Prevention  and  Control.  National 
Cancer  Institute.  National  Institutes  of 
Health.  Blair  Building.  Room  1A07, 
Bethesda.  Maryland  20205  (301/427- 
8630)  will  furnish  substantive  program 
information. 

Dnted:  August  9. 1985. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  19539  Filed  8-15-85:  8:45  am\ 

BtUJMG  CODE  414(MI1-M 


National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Cancer  Research 
Manpower  Review  Committee.  National 
Cancer  Institute,  September  26-27. 1^5. 
Building  31,  Conference  Room  8, 
National  Institutes  of  Health  which  was 
published  in  the  Federal  Register  on  |uly 
29,  (50  FR  30763). 

The  committee  was  to  have  convened 
at  8:30  am.  on  September  26;  however,  it 
has  been  changed  to  8:30  a.m.  on 
October  31  and  November  1, 1985. 
Building  31,  Conference  Room  8,  as  the 
previous  date  would  constitute  a  conflict 
of  schedule  for  the  acting  executive 
secretary. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  9.-00  a.m.  on  October  31. 
1985  and  will  be  closed  from  9:00  a.m.  to 
recess.  The  meeting  will  also  be  closed 
on  November  1, 1985  from  8:30  a.m.  until 
adjournment  for  the  review  of  grant 
applications. 

Dated:  August  9. 1985. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  85-19540  Filed  8-15-85:  8:45  am| 

BILUNG  COOE  414(M>1-«I 


National  Cancer  Institute;  Board  of 
Scientific  Counselors,  Divtsion  of 
Cancer  Treatment;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  DCT.  National 
Cancer  Institute.  October  3-4, 1985. 
Building  31,  6th  Floor,  "C"  Wing. 
Conference  Room  10,  Bethesda. 
Maryland  20205.  This  meeting  will  be 
open  to  the  public  on  October  3, 1985, 
from  8:30  a.m.  until  5:45  p.m..  and  again 
on  October  4, 1985.  from  8:30  a.m.  until 
adjournment,  to  review  program  plans, 
contract  recompetitions  and  budget  for 
the  DCT  program.  In  additioa  there  will 
be  a  scientific  review  by  one  of  the 
programs  in  the  Division.  Attendance  by 
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the  public  will  be  limited  to  space 
available. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute,  Building  31, 
Room  lOA-06,  National  Institutes  of 
Health,  Bethesda.  Maryland  20205  (301- 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Bruce  A.  Chabner,  Director, 
Division  of  Cancer  Treatment.  National 
Cancer  Institute.  Building  31.  Room  3A- 
52,  National  Institutes  of  Health, 
Bethesda.  Maryland  20205  (301-496- 
4291)  will  furnish  substantive  program 
information. 

Dated:  August  9. 1965. 
Betty ).  BevMidge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  85-19541  Filed  8-15-85:  8:45  am] 

HLUNQ  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Blood  Diseases  and 
Resources  Advisory  Committee; 
Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Blood 
Diseases  and  Resources  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute.  October  28-29, 1985. 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20205.  The  Committee  will  meet  in 
Building  31.  Conference  Room  9.  C 
Wing. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  AM  to  5:00  PM  on 
October  28.  and  from  9:00  AM  to 
adjournment  on  October  29,  to  discuss 
the  status  of  the  Blood  Diseases  and 
Resources  program  needs  and 
opportunities.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Terry  Bellicha,  Chief.  Public 
Inquiries  and  Reports  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205,  phone  (301)  49fr^236,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  Committee  members. 

Dr.  Fann  Harding,  Assistant  to  the 
Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute.  Federal  Building,  Room 
5A-08.  National  Institutes  of  Health. 
Bethesda.  Maryland  20205.  phone  (301) 
496-1817,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
tieaith) 


Dated:  August  9. 1985. 
Betty ).  Beveridge, 

NIH  Committee  Management  Officer. 
|FR  Doc.  85-19542  Filed  8-15-85:  8:45  am] 

BNJJMG  COOC  4140-01-« 

National  Heart,  Lung,  and  Blood 
Institute;  Cardiology  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cardiology  Advisory  Committee, 
National  Heart.  Lung,  and  Blood 
Institute,  October  28-29, 1985,  Building 
3lC,  Conference  Room  8,  National 
Institutes  of  Health,  9000  Rockville  Pike,' 
Bethesda,  Maryland  20205. 

The  entire  meeting  will  be  open  to  the 
public  from  8:00  a.m.  on  October  28  to 
adjournment  on  October  29.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Topics  for  discussion  will 
include  a  review  of  the  research 
programs  relevant  to  the  Cardiology 
area  and  consideration  of  future  needs 
and  opportunities. 

Ms.  Terry  Bellicha,  Chief,  Public 
Inquiries  and  Reports  Branch,  National 
Heart,  Lung,  and  Blood  Institute,  Room 
4A21.  Building  31,  National  Institutes  of 
Health.  Bethesda,  Maryland  20205, 
telephone  (301)  496-4236.  will  provide 
summaries  of  the  meeting  and  rosters  of 
the  Committee  members. 

Eugene  R.  Passamani,  M.D.,  Associate 
Director  for  Cardiology,  Division  of 
Heart  and  Vascular  Diseases.  National 
Heart.  Lung,  and  Blood  Institute,  Room 
320,  Federal  Building,  Bethesda, 
Maryland  20205,  telephone  (301)  496- 
5421,  will  furnish  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  August  9, 1985. 
Betty.  I.  Beveridge, 
NIH  Committee  Management  Officer. 
(FR  Doc.  85-19543  Filed  8-15-85:  8:45  am] 

BILLING  CODE  4140-01-M 


Public  Health  Service 

Meeting;  Coordination  Maintenance 
and  Committee 

Notice  is  hereby  given  that  the  ICD-9- 
CM  Coordination  and  Maintenance 
Committee  will  convene  on  Thursday, 
September  19  and  Friday,  September  20, 
1985  from  9:00  a.m.  to  5:00  p.m.  both 
days  in  Room  303A-305A  of  the  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC  20201. 


The  Committee  is  composed  entirely 
of  representatives  from  various  Federal 
agencies  interested  in  the  International 
Classification  of  Diseases  (ICD)  and  its 
modification,  updating,  and  use  for 
Federal  programs.  It  is  Co-Chaired  by 
the  National  Center  for  Health  Statistics 
and  the  Health  Care  Financing 
Administration.  This  first  meeting  of  the 
Committee  will  be  devoted  to 
organizational  details,  identification  of 
functions  and  scope,  and  planning  for 
future  quarterly  meetings. 

For  further  information,  contact  Ms. 
Sue  Meads,  Co-Chairperson,  National 
Center  for  Health  Statistics,  Room  2-19, 
Center  Building,  3700  East-West 
Highway,  Hyattsville,  Maryland  20782, 
telephone  (301)  436-7019. 

Dated:  August  8, 1985. 
Manning  Feinleib,  M.D.,  Dr.P.H., 

Director.  National  Center  for  Health 

Statistics. 

(FR  Doc.  85-19570  Filed  8-15-85;  8:45  am] 

BILUNQ  CODE  41SO-17-M 


Meeting;  National  Committee  on  Vital 
and  Health  Statistics 

Pursuant  to  the  Federal  Advisory  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
that  the  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS) 
Subcommittee  on  Statistical  Aspects  of 
Physician  Payment  Systems  established 
pursuant  to  42  USC  242k,  section 
306(k)(2)  of  the  Public  Health  Service 
Act,  as  amended,  will  convene  on 
Tuesday,  September  10, 1985  from  9:30 
a.m.  to  5:00  p.m.  in  Room  405-A  of  the 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

The  Subcommittee  will  continue  to 
hear  presentations  from  public  and 
private  insurers  on  the  ambulatory  care 
data  flow  for  the  patient-physician 
encounter  in  their  respective  programs 
or  organizations  and  from  other  users  of 
ambulatory  care  data. 

Further  information  regarding  this 
meeting  of  the  Subcommittee  may  be 
obtained  by  contacting  Marjorie 
Greenberg,  National  Center  for  Health 
Statistics,  Room  2-28,  Center  Building, 
3700  East-West  Highway,  Hyattsville, 
Maryland  20782,  telephone  (301)  436-    . 
7122. 

Dated:  August  8, 1985. 

Manning  Feinleib,  M.D.,  Dr.  P.H., 

Director.  National  Center  for  Health 
Statistics. 

[FR  Doc.  85-19571  Filed  8-15-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Proposed  Exchange  of  Public  Lands; 
Riverside  County,  CA 

AGENCY:  Bureau  of  Land  Miinagement, 

Interior. 

action:  Proposed  Exchange  of  Public 
Lands  in  Riverside  County. 

SUMMARY:  The  following  described 
public  lands  are  determined  to  be 
suitable  for  disposal  by  exchange  under 
the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976  {43 
U.S.C.  1716): 

San  Bernardino  Meridian.  California 

T.  5  S..  R.  22  E.. 
S(<c.  15:  that  portion  of  the  SEV4  west  of 

Midland  Road: 
Sec.  2t:  SVa: 

Sec.  22:  all  west  of  Midland  Road; 
Sec.  23:  all  west  of  Midland  Road: 
Sec.  25:  that  portion  of  the  N'/2S''^  west  of 

Midland  Road; 
Sec.  26:  N'/^: 
Sec.  27:N>/2,SWV4; 
Sec.  28:  S'/i. 

In  exchange  for  these  lands,  the 
Federal  Government  may  acquire  an 
equal  value  of  lands  owned  by  the 
Nature  Conservancy  within  the 
boundaries  of  the  proposed  13.030  acre 
preserve  for  the  Coachella  Valley  fringe- 
toed  lizard.  The  lizard  is  federally  listed 
as  threatened  and  state  listed  as 
endangered.  The  Bureau  of  Land 
Mangemenfs  ultimate  goal  is  to  acquire 
approximately  6700  acres  of  land  within 
the  preserve.  Other  state  and  federal 
agencies  will  acquire  the  remaining 
portions  of  the  preserve. 

Acquisition  of  lands  within  the 
preserve  follows  recommendations  in 
the  Draft  Coachella  Valley  Fringe-toed 
Lizard  Habitat  Conservation  Plan  (1984). 

The  purpose  of  this  notice  is  to 
segregate  the  subject  public  lands  from 
nuisance  applications  and  entries  while 
the  above  proposal  is  being  evaluated. 
An  appraisal  has  not  been  done.  A 
survey  may  be  required  to  lot  out  those 
lands  lying  adjacent  to  Midland  Road. 

Lands  to  transferred  from  the  United 
States  will  be  subject  to  the  following 
reservations,  terms,  and  conditions: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  30, 1890  (43  U.S.C.  945). 

2.  An  oil  and  gas  lease  granted  by  the 
United  States  to  Natural  Resources 
Corporation,  its  successor  and  assigns, 
by  lease  CA-9570  under  the  authority  of 
the  Act  of  February  25, 1920  (30  U.S.C. 
181). 


3.  An  existing  electric  powerline  right- 
of-way  granted  by  the  United  States  to 
SRN  Pacific  Communications  Company, 
its  successors  and  assigns,  by  right-of- 
way  grant  CA-13526  under  the  authority 
of  the  Act  of  October  21. 1976  (43  U.S.C. 
1761). 

4.  An  existing  right-of-way  for  railroad 
purposes  granted  from  the  United  States 
to  California  Southern  Railroad 
Company,  its  successors  and  assigns,  by 
right-of-way  grant  LA-028991  under  the 
authority  of  the  Act  of  March  3. 1875  (43 
U.S.C.  934-939). 

5.  An  existing  transmission  right-of- 
way  granted  from  the  United  States  to 
Southern  California  Edison  Company, 
its  successors  and  assigns  by  right-of- 
way  grant  LA-0123107  under  the 
authority  of  the  Act  of  March  4,  1911  (43 
U.S.C.  961). 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  public  lands  will  be  segregated  from 
all  appropriations  under  the  public  land 
laws  and  the  mining  laws,  except  for 
mineral  leasing,  for  a  period  of  two  (2) 
years  or  upon  issuance  of  patent  or 
other  conveyance  document. 
Information  concerning  the  exchange 
proposal,  including  the  Feasibility 
Report  evaluating  the  effect  of  acquiring 
a  portion  of  the  proposed  fringe-toed 
lizard  preserve,  is  available  for  review 
at  the  California  Desert  District  Office, 
Bureau  of  Land  Management,  1695 
Spruce  Street,  Riverside,  CA  92507. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  California  Desert  District,  at 
the  above  address.  Objections  will  be 
reviewed  by  the  State  Director,  Bureau 
of  Land  Management,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

Dated:  August  7. 1985. 
Gerald  E.  Hillier. 

District  Manager. 

[PR  Doc.  85-19560  Filed  8-15-«5;  8:45  am) 

BILUNa  CODE  4310-40-M 


Utah  Combined  District  Advisory 
Board  Meetings 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-463  that  a 
joint  meeting  of  Utah  District  Grazing 
Boards  will  be  held  September  10  and 
11, 1985.  The  meeting  will  begin  with  a 


field  tour  of  the  Randolph  Stewardship 
Area.  The  tour  will  depart  at  the 
Dunmar  Motel  west  entrance.  Highway 
30.  Evanston.  Wyoming  at  7:00  a.m.  on 
September  10. 

A  business  meeting  will  be  held  at 
8:30  a.m.  on  September  11  at  the  Dunmar 
Motel.  The  agenda  for  this  meeting  will 
include: 

1.  An  update  on  current  rangeland 
policy. 

2.  Noxious  weed  infestations. 

3.  Update  on  grasshopper  control 
efforts. 

4.  Other  insect  infestation  problems. 

5.  Report  of  the  individual  Advisory 
Board  on  Range  Improvement  activities. 

6.  Other  items  of  interest 

The  meeting  is  open  to  the  publia 
Interested  persons  must  furnish  their 
own  transportation.  Anyone  wishing  to 
participate  or  present  a  statement 
should  notify  the  Public  Affairs  Office. 
Utah  State  Office,  324  South  State 
Street,  Suite  301,  or  telephone  801-524- 
3146  by  September  6, 1985. 
FOR  FURTHER  INFORMATION:  For 
additional  information  contact  Ken 
Boyer,  Range  Conservationist  ELM 
State  Office,  324  South  State  Street 
Suite  301.  Salt  Lake  City.  Utah  84111. 
(801-524-3121). 

Dated:  August  9. 1985. 
Jim  Moocliouae, 
Acting  State  Director. 
(FR  Doc.  85-19514  Filed  8-15-85;  8:45  am] 

BILLINO  CODE  43W-««-« 


(ORE  09947,  ORE  010416] 

Proposed  Continuation  of 
Withdrawals;  Orsgon 

AGENCY:  Bureau  of  Land  Management 
Interior. 


actkjn:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  proposes  that  two  land 
withdrawals  for  the  Redmond  and  John 
Day  Air  Navigation  Sites  continue  for  an 
additional  20  years.  The  lands  would 
remain  closed  to  surface  entry  and 
mining.  Of  the  total  284.88  acres 
involved,  164.88  acres  are  already  open 
and  120  acres  would  be  opened  to 
mineral  leasing. 
FOR  FURTHER  INFORMATION  CONTACT 

Champ  Vaughan,  BLM  Oregon  State 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATIOM:  The 

Federal  Aviation  Administration 
proposes  that  the  existing  land 
withdrawals  made  by  Public  Land  Order 
No.  2141  of  June  30, 1960.  and  Public 
Land  Order  No.  3076  of  May  7. 1963.  be 
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continued  for  a  period  of  20  years 
pursuant  to  section  204  of  Ihe  Federdl 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714. 

The  lands  involved  include  two 
parcels  of  land:  one  containing  120  acres 
located  seven  miles  west  of  Redmond  in 
Section  21.  T.  15  S..  R.  12  E..  W.M.. 
Deschutes  County,  Oregon,  and  the 
other  containing  164.88  acres  located  22 
miles  east  of  Mitchell  in  Section  3.  T.  11 
S..  R.  25  E..  W.M..  Wheeler  County. 
Oregon. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Redmond  and  John  Day  Very 
High  Frequency  Omnirange  and  Tactical 
Air  Navigation  (VORTAC)  facilities.  The 
withdrawal  segregates  the  lands  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws, 
and  120  acres  from  operation  of  the 
mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawal  except  to  open 
120  acres  so  that  the  entire  284.88  acres 
are  open  to  applications  and  offers 
under  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  deteimination  is  made. 

Dated:  August  9. 1985. 
Rot>ert  E.  MoUohan, 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  85-19566  Filed  8-15-85:  8:45  am| 

BILUNG  CODE  4310-3»-ll 


[OR  37063  (WASH)] 

Proposed  Continuation  of  Withdrawal; 
Washington 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  Bonneville  Power 
Administration  proposes  that  a  portion 


of  the  land  withdrawal  for  the  Moxee 
Substation  continue  for  an  indefinite 
period.  The  land  would  remain  closed  to 
surface  entry  and  mining  but  has  been 
and  would  remain  open  to  mineral 
leasing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portland,  Oregon 
97208  (Telephone  503-231-6905). 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy,  Bonneville  Power 
Administration,  proposes  that  a  portion 
of  the  existing  land  withdrawal  made  by 
the  Secretarial  Order  of  January  28, 
1910.  be  contined  for  an  indefinite 
period  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751.  43  U.S.C.  1714. 

The  land  involved  is  located 
approximately  four  miles  east  of  Yakima 
and  contains  12.31  acres  within  Section 
24.  T.  13  N..  R.  19  E..  W.M..  Yakima 
County,  Washington. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Bonneville  Power 
Administration  Moxee  Substation.  The 
withdrawal  segregates  the  land  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  August  9. 1985. 

Robert  E.  MoUohan. 

Acting  Chief  Branch  of  Lands  and  Minerals 
Operations. 

(PR  Doc.  85-19567  Filed  8-15-B5;  8:45  am] 
BILLmO  CODE  4310-33-M 


(OR  33199  (WASH)l 

Proposed  Continuation  of  Withdrawal; 
Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army. 
Corps  of  Engineers,  proposes  that  a  land 
withdrawal  for  the  Columbia  River  at 
the  Mouth  Project  continue  for  an 
additional  100  years.  The  land  would 
remain  closed  to  surface  entry  and 
mining  but  has  been  and  would  remain 
open  to  mineral  leasing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM  Oregon  State 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208  (Telephone  503-231-6905), 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army,  Corps  of 
Engineers,  proposes  that  the  existing 
land  withdrawal  made  by  the  Executive 
Order  of  February  26. 1952,  be  continued 
for  a  period  of  100  years  pursuant  to 
section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat. 
2751.  43  U.S.C.  1714. 

The  land  involved  is  located  at  Cape 
Disappointment  near  the  mouth  of  the 
Columbia  River  and  contains 
approximately  921.90  acres  within 
Sections  8  and  9.  T.  9  N.,  R.  11  W..  W.M., 
Pacific  County.  Washington. 

The  purpose  of  the  withdrawal  is  to 
protect  Corps  of  Engineers  Columbia 
River  at  the  Mouth  Project.  The 
withdrawal  segregates  the  land  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  resources.  A    . 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
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Dated:  August  9. 1985. 

RobeH  E.  Mollohan, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations 

(FR  Doc.  85-19568  Filed  8-15-85:  8:45  am) 

WLUNO  COOe  4310-3»-M 


Competitive  Sales  of  Public  Lands  In 
San  Bernardino  County,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Nfotice  of  Realty  Action. 
Competitive  Sales  of  Public  Lands  in 
San  Bernardino  County,  California. 


summary:  The  public  lands  described  in 
this  notice  have  been  examined  and 
found  suitable  for  disposal  by  sale 
pursuant  to  section  203  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  October  21. 1976  (90Sfat. 
2750;  43  U.S.C.  1713).  Sale  will  be  by 
sealed  bid.  In  no  case  shall  lands  be 
sold  for  less  than  the  appraised  market 
value.  The  following  public  lands  will  be 
offered  for  sale  at  10  a.m..  October  8. 
1985  in  the  Baker  Community  Hall, 
located  on  Baker  Avenue.  Baker. 
California.  Unsold  parcels  may  be 
reoffered  for  sale  through  a  subsequent 
Notice  of  Reahy  Action. 


Parcel 
No 

S«MNa 

Lagal  Oeacnplian 

Acrw 

Appraisad 

walua 
(dolUrs) 

Eneun*«fanc»8  ■odfor  fowrvwtom 

CA-17714. 

CA-17715 

CA-1771fl 
CA-17717 
CA-1771* 

CA-17719 
CA-177aO 

CA- 17721 
CA-17722 

CA- 17727 
CA-17728 
CA-17733 

CA-17734 

CA-17735 
CA-1773« 
CA-17737 
CA-17738 
CA-17738 

C A- 17740 
CA- 17741 
CA-17742 
CA- 17743 
CA-17744 
CA-t774S 

r  14  N.  «  a  f,  SBU 

SO.O 

10.0 

10.0 

SO 

67.5 

2.5 

20.0 

40.0 
75.0 

Z» 

2.5 

7.5 

1^5 

5.0 
2.5 
50 
2.5 

7.5 

25 
2.5 
2.5 
25 
2.5 
75 

»to.oeaoo 

5.000.00 

5.00000 
2.soaoo 

33.750.00 
1. 250.00 

laooaoo 

e.ooo.oo 

15.000.00 

1.25000 
1.25000 
3.000  00 

5.00Q.Q0 

2.00000 
1,000.00 
1,500.00 
1.000.00 
2,000.00 

1.000.00 
1.000  00 
1.000.00 
1.000.00 
1,000.00 
2,000.00 

Section  24 

B1 

SW^i. 
Soctkm  25 

A.1,t4.t3i  C-t. 

82 
83 

EV.NE'.. 
NW^NE'^NEU 

A-1,4,1 1,12,14,15;  C-1. 
A-1  4  9  14  15'  C-1 

B4 

SViSWi'.NEViNev* 

A-1  12.K18-  C-1 

85 

86 
87 

Nwv,NE'*,      na.^hSU'um^'k. 

EV^SE'iSW'.iNE'/..      E"tEV4 
NE>4NW^.      ^(WW^IEM■^4E^ 
NWS. 

SW%NE'.,SE'/J<EV. „ 

WV»SE'-iNEV4 

A-1,9;12,14,1S;  C-t. 

A-1,4,14.15;G-1. 
A-1  4.14,19;  C-1 

T.  14  N..  R.  »■£.  SBMi 

Section  19 

88 

SV>  lot  1  ol  SWK  .. 

A-1  9  12  1415-  &-t2*  C'^ 

89 

B73 

Lot  2  ot  SWV 

SacticnX 

NEV«NE'.NW''.NEV« 

A-1,6i9.iai4.1S;  B-1.2.  C-U 
A-1  5  14  15-  3-1  2 

B74 

SEv»NE'.NWV,NFV, 

A-1  14  15  B-1.2 

800 
881 

NE  V,.NE  WSE  WSW'^S  V^NE  ■  ..S 

Ei,SWi<.. 
NW%NE%SE''.SW%. 

NWVkSF'^.SW''.. 
Section  30           

A-1A10,14.15;  B-li 
A-1.2.1-1.14.1S;  Br-1.Z 

882 

S4S»V''4SE'-4SWV4 

A-1.2.8.9.14.15;  8-1.2. 
A-1  9  14  1S-  B-1  2 

B«)3 

NE'-iNE  ".NE^SE'* 

884 

WVilllEV«NEV«SEV». 

A-1  2.914.18  B-1.2 

885 

SE''«NEV4NEV.SEV4 

A-1.8  0:14,16  S-1  2. 

886 

887 

W'^NWV,1>»EWSEV<|., 
NW'..SW'/;Ne'/.SEMf. 

NE'.«SW'«NE''.SEy« 

A-1  A3,14,15,  8-1,2. 
A-1  8  9  14,15  8-1.2 

888 

SW'.SW'.NE'-.SEVIi 

A-1  8.9  14  IS  B-1  2 

889 
890 

SE'-.SW'*.r«E'.SE'/*.... 

NW-.se '..NE'/.SEV. 

A-t.8,9,14.15:  8-1,2. 
A-1  &9,14  1  S  B-1.2 

891 

3W'..3F''4NE'/«SE% 

A-1  8  14  15  B-1  2. 

893 

SEV4SWV.NWV.SEV.. 
WWSEWNWUSEW. 

A-1.14.tS;  8-1.2. 

The  purpose  of  Hris  sale  is  to  dispose 
of  scattered,  isolated  tracts  of  public 
land  consistent  with  the  California 
Desert  Plan.  The  tracts,  because  of  their 
location  and  other  characteristics,  are 
difficult  and  uneconomical  to  manage  as 
part  of  the  public  lands,  and  are  not 
suitable  for  management  by  another 
Federal  department  or  agency. 

Publication  of  this  Notice  of  Realty 
Action  in  the  Federal  Register 
segregates  the  public  lands  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 


date  of  publication,  whichever  occurs 
first. 

BLM  may  accept  or  reject  any  and  all 
bids  or  withdraw  any  land  from  sale  at 
any  time,  if  in  the  opinion  of  the 
Authorized  Officer,  consummation  of 
the  sale  would  not  be  in  the  best  interest 
of  the  United  States. 

Each  parcel  will  be  offered 
individually  for  sale  by  sealed  bid  only. 
All  sealed  bids  must  hie  submitted  to  the 
BLM's  Barstow  Resource  Area  Office  at 
831  Barstow  Road,  Barstow,  California 
92311,  no  later  than  4;30  p.m..  October  7. 
1985.  Sealed  bids  will  be  for  not  less 
than  the  appraised  values  specified  in 
this  notice  with  a  separate  bid 


submitted  for  each  parcel.  Each  sealed 
bid  shall  be  accompanied  by  a  certified 
check,  postal  money  order,  bank  draft  or 
cashier's  check  made  payable  to  the 
Department  of  the  Interior,  BLM  for  not 
less  than  10%  of  the  amount  bid.  The 
sealed  bid  envelopes  must  be  marked  on 
the  front,  lower  left  comer  as  shown  in 
the  following  example: 

BID  FOR  PUBUC  LAND  SALE 
NOTICE  OF  REALTY  ACTION 
Parcel  No. ,  Serial  Na 


Sale  Date:  October  8. 1985 

If  two  or  more  envelopes  containing 
valid  bids  of  the  same  amount  are 
received  for  the  competitiTe  sale 
parcels,  the  determination  of  which  is  to 
be  considered  the  highest  bid  shall  be 
by  supplemental  biddings. 

The  successful  bidder  shall  submit  the 
remainder  of  the  full  bid  price  prior  to 
the  expiration  of  180  days  ht>m  ttie  sa4e 
date.  Failure  to  submit  the  balance  of 
the  full  bid  within  the  above  specified 
time  limit  shall  result  in  cancellation  of 
the  sale  and  the  deposit  shall  be 
forfeited  and  disposed  of  as  other 
receipts  of  sale. 

A  successful  bid  will  require  an 
application  for  those  mino^l  interests 
offered  for  convej'ance  in  the  sale.  The 
mineral  interests  being  offered  for 
conveyance  have  no  known  mineral 
value.  Some  of  the  sale  parcels  do  have 
prospectively  valuable  leaseable 
minerals  which  will  be  reserved  to  the 
United  States.  Only  those  mineral 
interests  specified  in  this  notice  will  be 
reserved.  All  other  mineral  interests  will 
be  conveyed  with  the  surface  estate. 
The  declared  high  bidder  will  be 
required  to  deposit,  within  30  days  of 
the  sale  date,  a  $50.00  nonrefundable 
application  fee  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
section  209(b).  FLP.\4A  {90  Stat.  2757:  43 
U.S.C.  1719).  Failure  to  deposit  this  filing 
fee  will  result  in  disqualification  as  the 
high  bidder. 

I.  Reservations  to  the  United  States 

A.  Rights-of-Way 

A-1.  A  right-of-way  for  ditches  or 
canals  constructed  by  authority  of  the 
United  States.  The  Act  of  August  3a 
1890  (26  StaL  391;  43  \iS.C  945). 

A-2.  Those  rights  for  a  public  highway 
granted  to  the  State  of  California. 
Department  of  Transportation  under  the 
Federal  Aid  to  Highways  Act  of  August 
27. 1958  (72  Stat.  885;  23  U.S.C  317)r 
Grant  No.  LA-0166224. 

A-3.  Those  rights  for  a  public  highway 
granted  to  the  State  of  California, 
Department  of  Transportation  under  the 
Act  of  November  9, 1921  (42  Stat.  212); 
Grant  No.  R-01718- 
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B.  Mineral  Reservations 

6-1.  Sodium  and  Potassium 

B-'  Oil  and  Gas 

Ail  minerals  (or  partial  or  specific 
mineral  interests,  where  applicable] 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for. 
mine  and  remove  the  minerals.  A  more 
detailed  description  of  this  reservation 
will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  the 
£arstow  BLM  Office. 

II.  Rights  of  the  Third  Parties 

The  conveyances  made  by  these  land 
patents  are  subject  to  all  valid  existing 
rights,  including  the  following: 

A.  Rights-of-way 

A-4.  Those  rights  for  a  railroad  line 
granted  to  the  Tonopah  and  Tidewater 
Railroad  Company  under  the  Act  of 
March  3. 1875  (18  Stat.  482;  43  U.S.C. 
934-949);  Grant  No.  R-4266. 

A-5.  Those  rights  for  a  12  kV  power 
transmission  line  granted  to  Southern 
California  Edison  Company  under  the 
Act  of  March  4. 1911  (36  Stat.  1253;  43 
U.S.C.  961);  Grant  No.  LA-0169749. 

A-6.  Those  rights  for  a  12  kV 
powerline  and  substation  granted  to 
Southern  California  Edison  Company 
under  the  Act  of  March  4. 1911  (36  Stat. 
1253;  43  U.S.C.  961);  Grant  No.  LA- 
0120280. 

A-7.  Those  rights  for  telephone  and 
telegraph  lines  granted  to  Pacific  Bell. 
Incorporated,  under  the  Act  of  March  4. 
1911  (36  Stat.  1253;  43  U.S.C.  961);  Grant 
No.  LA-01 53023. 

A-8.  Those  rights  for  telephone  and 
telegraph  lines  granted  to  Pacific  Bell, 
Incorporated,  under  the  Act  of  October 
21,  1976  (90  Stat.  2776;  43  U.S.C.  1761); 
Grant  No.  LA-047573. 

A-9.  Those  rights  for  a  132  kV 
powerline  and  telephone  line  granted  to 
Southern  California  Edison  Company 
under  the  Act  of  December  21. 1928  (45 
Stat.  1057;  43  U.S.C.  617);  Grant  No.  R- 
01730. 

.    A-10.  Those  rights  for  telephone  and 
telegraph  lines  granted  to  Pacific  Bell. 
Incorporated,  under  the  Act  of  March  4, 
1911  (36  Stat.  1253;  43  U.S.C.  961);  Grant 
No.  LA-087350. 

A-11.  Those  rights  for  telephone  and 
telegraph  lines  granted  to  Pacific  Bell. 
Incorporated,  under  the  Act  of  March  4, 
1911  (36  Stat.  1253;  43  U.S.C.  961);  Grant 
No.  Ij\-087417. 

A-12.  Those  rights  for  a  powerline 
application  to  Southern  California 
Edison  Company  under  the  Act  of 
October  21. 1976  (90  Stat.  2776;  43  U.S.C. 
1761):  Application  No.  CA-6276. 

A-14.  Rights-of-way  for  roadways  and 
public  utility  purposes  around  the 


boundaries  of  each  parcel  along  all 
section  and  quarter  section  lines  subject 
to  a  40-foot  width  and  a  33-foot  width 
along  all  other  parcel  boundaries  under 
the  Act  of  October  21. 1976  (90  Stat. 
2757;  43  U.S.C.  1718). 

A-15.  Those  rights  for  power 
transmission  lines  granted  to  the 
Intermountain  Power  Project  under  the 
Act  of  October  21. 1976  (90  Stat.  2776;  43 
U.S.C.  1761):  Grant  No.  CA-8294. 

C.  Flood  Hazard 

C-1.  Conveyance  documents  will 
contain  a  covenant  requiring  all  future 
developments  to  be  in  conformance  with 
Ordinance  2417.  adopted  by  the  San 
Bernardino  County  Board  of  Supervisors 
on  May  3. 1980.  The  ordinance  regulates 
development  in  flood  hazard/flood 
plains,  and  implements  National  Flood 
Insurance  requirements  (Executive 
Order  11988  of  May  24, 1977). 

III.  AH  Bidders  Must  Be  Either 

(1)  18  years  of  age  or  older  and 
provide  proof  of  U.S.  citizenship;  or  (2)  a 
State,  State  instrumentality  or  political 
subdivision  authorized  to  hold  property; 
or  (3)  a  corporation  must  be  subject  to 
the  laws  of  the  State  of  California  or  of 
the  United  States;  or  (4)  an  entity  legally 
capable  of  conveying  the  holding  lands 
or  interests  therein  under  the  laws  of  the 
State  of  California,  and  where 
applicable,  the  entity  shall  also  meet  the 
requirements  for  1  and  3  above.  Proof  of 
meeting  these  requirements  shall 
accompany  bids. 

FOR  FURTHER  INFORMATION:  An 

information  packet  with  a  description  of 
the  sale  area  and  the  sale  procedures  is 
available  for  review  at  the  Barstow 
Resource  Area  Office,  831  Barstow 
Road.  Barstow,  California  92311.  The 
environmental  assessment  and  land 
report  for  the  sale  may  also  be  reviewed 
at  the  Barstow  Office.  Additional 
information  concerning  this  sale  may  be 
obtained  by  contacting  Arnold  Schoeck, 
Realty  Specialist,  at  the  Barstow 
Resource  Area  Office  or  at  (619)  256- 
3595. 

SUPPLEMENTAL  INFORMATION:  For  a 

period  of  45  days  from  the  date  of 
publication  of  the  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  California  Desert 
District.  Bureau  of  Land  Management, 
1695  Spruce  Street.  Riverside.  CA  92507. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 


Dated:  August  7, 1985. 
Gerald  E.  Hillier, 
District  Manager. 
[FR  Doc.  19565  Filed  &-15-85;  8:45  am] 

BILLING  CODE  4310-40-M 


[F-14825-A] 

Alaska  Native  Claims  Selection; 
Alakanuk  Native  Corp. 

In  accordance  with  Department 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971 
(ANCSA).  43  U.S.C.  1601, 1613,  will  be 
issued  to  Alakanuk  Native  Corporation 
for  approximately  1.91  acres.  The  lands 
involved  are  in  the  vicinity  of  Alakanuk, 
Alaska  within  lot  1,  U.S.  Survey  No. 
4092. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  THE 
TUNDRA  DRUMS.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Bureau  of  Land  Management,  Alaska 
State  Office,  701  C  Street,  Box  13, 
Anchorage,  Alaska  99513.  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  16, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal. 

Appeals  must  be  filed  in  the  Bureau  of 
Land  Management,  Division  of 
Conveyance  Management  (960),  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  can  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Ruth  Stockie. 

Section  Chief.  Branch  of  ANCSA 
Adjudication. 
|FR  Doc.  85-19592  Filed  8-15-85:  8:45  am) 

BILLING  COOE  4310-JA-M 


(F-84656] 

Alaska  Native  Claims  Selection;  Cook 
Inlet  Region,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971 
(ANCSA).  43  U.S.C.  1601, 1613(e).  and 
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sec.  1 2(bK6)  of  the  Act  of  January  2, 
1976.  43  U.S.C.  1611  nt.  will  be  issued  to 
Cook  Inlet  Region,  inc..  for 
approximately  40  acres.  The  lands 
involved  are  located  in  the  W2W2SW4. 
Sec.  31.  T.  4  S..  R.  7  W.,  Fairbanks 
Meridian,  southeast  of  Nenana,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  THE 
ANCHORAGE  TIMES.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Bureau  of  Land  Management,  Alaska 
State  Office.  701  C  Street.  Box  13, 
Anchorage,  Alaska  99513.  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  hare  until  September  16, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  addfess  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  Hie  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Olivia  Short, 

Section  Chief.  Branch  ofANCSA 
Adjudication. 
(PR  Doc.  85-19586  Piled  8-15-85:  8:45  am) 

KLUNO  CODE  4310-JA-H 


[F-f9f55-39'I 

Alaska  NbUm  Claims  Selection; 
Doyon,  Ltd. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971 
(ANCSA).  43  U.S.C.  1601. 1613(e).  will  be 
issued  to  Doyon,  Limited  for 
approximately  98.535  acres.  The  lands 
involved  are  in  the  vicinity  of  the 
Fortymile  National  Wild  and  Scenic 
River  Corridor.  Alaska. 

Fairfaaakft  Meridian,  Alaska 

T.  4  S.,  R.  25  E.  Unsurveyed 
T.  3  S..  R.  2fl  E.  Unsurveyed 
T.  4  S..  R.  26  E.  Unsurveyed 
T.  2  S..  R.  27  E.  Unsurveyed 
T.  3  S..  R.  27  E.  Unsurveyed 
T.  4  S.,  R.  27  E.  Unsurweyeet 
T.  2  S..  R.  28  E.  Unsurveyed 
T.  3  S..  R.  2»E.  Uneutveyed 


T.  4  S..  R.  28  E.  Unsurveyed 
T.  4  S.,  R.  29  E.  Unsurveyed 
T.  5  S.,  R.  30  E.  Unsurveyed 
T.  5  S.,  R.  31  E.  Unsurveyed 
T.  4  S..  R.  32  E.  Unsurveyed 
T.  4  S..  R.  33  E.  Unsurveyed 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  FAIRBANKS 
DAILY  NEWS-MINER.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Bureau  of  Land  Management.  Alaska 
State  Office,  701  C  Street.  Box  13, 
Anchorage.  Alaska  99513.  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  16, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Mana.^pmRnt, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 

Holen  Burleson, 

Section  Chief.  Branch  ofANCSA 
Adjudication. 
[PR  Doc.  85-19589  Filed  8-15-8518:45  am) 

WLLING  CODE  4aiO-JA-M 


Alaska  Native  Claims  Selection;. 
Ekiutna,  inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  ta  issue 
conveyance  under  the  provisions  of  sec. 
14(a)  of  the  Ala^a  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA),  43  U.S.C.  16G1,  l«13(a).  vnH  be 
issued  to  Ekiutna,  kie.  The  lands 
involved  are: 


SanalNo. 

Appron- 
maM 

screaga 

AA-6661-C 
AA-6661-C 

r.  17  N..  R.  t  E..  SewwdMendt- 

an. 
T.  18  N..  R.  2  E.,  Seward  Merxk- 

221 

96 

'  r-21WH-a.  F-21901-23,  F-2T90T-25.  F-21fl<n-78. 
F-21904-Wt  F-21flOIM».F-2t80»-7i  F-2MWMM.  F- 
21904-65.  F-2ig05-22.  F-2iaaSi-27,  F-aiSOS-^M.  F- 
21905-71.  F-2190&-74,  F-21905-7.S,  F-21905-81. 


A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decisions  may 
be  obtained  by  contacting  the  Bureau  of 
Land  Management,.  Alaska  St»te  Office. 
701  C  Street,.  Box  13,  Anchorage.  Alaska 
99513  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which,  is  adversely  affected  by  the 
decisions  shall  have  until  September  16, 


1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Olivia  Short, 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

[fR  Doc.  85-19590,  Piled  8-15-85;  C:45  am\ 
wujma  CODE  ti-n-i$k-m 


[AA-6661-A,  AA-e661-8,  AA-«661-0| 

Alaska  Mative  Claims  Selection; 
Eldtitna,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  the  decision  to  issue 
conveyance  (DIC)  to  Eklutua.  Inc..  notice 
of  v«rhich  was  published  in  the  Federal 
Resister  on  {uly  25. 1965,  VoL  50,  No. 
143,  pp.  30306-30307  is  modified  by 
correcting  the  land  description,  changing 
the  paragraph  concerning  navigabiDly. 
and  deleting  another  paragraph. 

A  notice  of  the  modified  DIG  will  be 
published  once  a  week,  for  four  (4) 
consecBtive  weeks,  in  the 
ANCHORAGE  DAILY  NEWS.  Copies  o£ 
the  modified  DIC  may  be  obtained  by 
contacting  the  Bureau  of  Land 
Management.  Alaska  State  Office.  701  C 
Street  Box.  13,  Anchorage,  Alaska 
99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shaU  have  until  30  days  after 
publication  (September  16, 1985)  to  Gfe 
an  appeal  on  the  issue  in  the  modified 
DIC.  However,  parties  receiving  ser\'ice 
by  certified  mail  shall  have  30  days  from 
the  date  of  receipt  to  file  an  appeal 
Appeals  must  be  filed  in  the  Bureau  of 
Land  Management.  Divisioo  of 
Conveyance  Mana^ment  (960)>  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  ia  43  CFR  Part  4*  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 
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Except  as  modified,  the  decision, 
notice  of  which  was  given  July  25, 1985, 
is  final. 

Olivia  Short, 

Section  Chief.  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  85-19591  Filed  8-15-85;  8:45  am) 

mXING  COOC  4310-JA-«i 


Alaska  Nativa  Claima  Salaction: 
Sealaska  Coq>. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of 
sees.  14(h)(1).  14(h)(7)  and  22(j).  of  the 
Alaska  Native  Claims  SetUement  Act  of 
December  18. 1971  (ANCSA).  43  U.S.C. 
1601. 1613(h)(1).  1613(h)(7),  1621{j).  will 
be  issued  to  Sealaska  Corporation.  The 
lands  involved  are  within  the  Tongass 
National  Forest. 

Copper  River  Meridian,  Alaska 


Sonal 

Approx- 

Numtwr 

Lmd  doscfipton 

imata 
acreage 

AA-1046S 

T.  80  s,  R.  ae  E.. 

Sac  36: 
T.  aO.  S..  R.  S7  E. 

Sec.  31: 

33.20 

AA-10506 

T.  52  S..  R  m  E. 

Sac  29: 

a.s 

AA-10527 

T.  42  S..  R  83  E  . 

Sacs.  16w)d  17 

5.6 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Juneau 
Empire.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513.  ((907)  271-5960.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions  shall  have  until  30  days  after 
September  16, 1985  to  file  an  appeal. 
However,  parties  receiving  service  by 
certified  mail  shall  have  30  days  from 
the  date  of  receipt  to  file  an  appeal. 
Appeals  must  be  filed  in  the  Bureau  of 
Land  Management,  Division  of 
Conveyance  Management  (960),  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  can  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 

Ruth  Stockie. 

Section  Chief.  Branch  ofANCSA 

Adjudication. 

(FR  Doc.  85-19593  Filed  8-18-«5:  8:45  am] 

MLIMO  COOC  4310-JA-1I 


Arizona;  Yuma  District  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Yuma  (Arizona)  District 
Advisory  Council  Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  and  43 
CFR  Part  1780,  that  a  meeting  of  the 
Yuma  District  Advisory  Council  will  be 
held  Friday,  September  20. 1985,  at  9 
a.m.  in  the  Conference  Room  of  the 
District  Office  located  at  3150  Winsor 
Avenue,  Yuma,  Arizona. 

The  agenda  for  the  District  Advisory 
Council  meeting  includes: 

1.  District  Manager's  Update. 

2.  Resource  Management  Plan  Update. 

3.  Concessions  Program  Update. 

4.  Long-Term  Visitor  Area  Program 
Update. 

5.  Wilderness. 

6.  Sanitary  Landfills. 

7.  Communication  Sites. 

8.  Advisory  Council  Initiated 
Topics.q02 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  on  September 
20.  or  may  file  written  statements  for  the 
Council's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager  at  the  above 
address  by  4  p.m.,  September  19,  so  time 
can  be  reserved.  Depending  on  the 
number  of  persons  wishing  to  address 
the  Council,  a  per  person  time  limit  may 
be  considered. 

FOR  FURTHER  INFORMATION  CONTACT 

Douglas  B.  Stockdale,  (602)  726-6300. 
SUPPLEMENTARY  INFORMATION: 

Summary  minutes  of  the  District 
Advisory  Coimcil  meeting  will  be 
maintained  in  the  Yuma  District  Office 
and  will  be  available  for  inspection  and 
reproduction  during  regular  business 
hours  (7:45  a.m.-4:30  p.m.)  within  30 
days  of  the  meeting. 

Dated:  August  8, 1985. 
I-  Darwin  Snell, 
District  Manager. 
(FR  Doc.  85-19564  Filed  8-15-85;  8:45  am] 

BILLING  CODE  4310-32-M 

[W-ei925-l] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease, 
Wyoming 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-81925-I  for  lands  in 
Natrona  County,  Wyoming  was  timely 


filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  data 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16-%  percent, 
respectively. 

The  leasee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  leasee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-81925-I  effective  January  1, 
1985,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tershis, 
Chief  Leasing  Section. 
(FR  Doc.  85-19562  Filed  8-15-85;  8:85  am) 

BILLING  CODE  4310-22-M 


Fish  and  Wildlife  Service 

Becharof  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement  and 
Wilderness  Review,  AK 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Record  of  Decision. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  has  issued  a  Record  of  Decision 
(ROD)  on  the  Comprehensive 
Conservation  Plan,  Environmental 
Impact  Statement  (CCP/EIS),  and 
Wilderness  Review  for  the  Becharof 
National  Wildlife  Refuge,  Alaska, 
pursuant  to  sections  304  (g)  (1)  and  1317 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (ANILCA), 
section  3(d)  of  the  Wilderness  Act  1964, 
and  section  102(2)  (C)  of  the  National 
Environmental  Policy  Act  of  1969. 
date:  This  ROD  on  the  CCP/EIS  will  be 
implemented  immediately  with  specific 
management  plans  undergoing 
development  and  regulations  proposed 
for  promulgation. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Knauer,  Wildlife  Resources. 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503, 
telephone  (907)  786-3399. 

Copies  of  the  ROD  will  be  sent  to  all 
persons  and  organizations  on  the 
mailing  list.  Others  wishing  to  receive  a 
copy  of  the  ROD  may  obtain  one  by 
contacting  Mr.  Knauer.     , 
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SUPPtXMENTARV  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Ser.-ine  has  selected 
Alternative  B  as  descri'ued  in  the 
Becharof  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement  and 
Wilderness  Review  for  implementation. 
The  Service  is  also  recommending  two 
additions  on  the  Becharof  National 
Wildlife  Refuge  to  the  National 
Wilderness  System:  (1)  The  northeast 
section  of  the  refuge  including  the 
drainages  of  Big  Creek,  the  eastern 
reaches  of  the  King  Salmon  River,  and 
Gertrude  Creek;  and  (2)  the  southeast 
section  of  the  refuge  including  the 
Mount  Peulik-Gas  Rocks  area.  Mount 
Becharof,  and  the  drainages  of  Otter 
Creek,  Featherly  Creek  and  Island  Arm. 

Alternative  B  provides  the  highest 
degree  of  resource  protection  and  the 
greatest  opportunity  for  achieving  the 
purposes  set  forth  in  ANILCA  while 
balancing  conservation  of  fish  and 
wildlife  populations  and  habitats  with 
opportunities  for  compatible  fish  and 
wildlife-oriented  recreation.  In  order  to 
implement  some  aspects  of  the  plan,  the 
Service  will  commence  preparation  of 
regulations  governing  resource 
management  on  Becharof  NWR  for 
public  review.  They  will  be  published  in 
a  proposed  form  and  public  hearings 
will  be  conducted  in  the  vicinity  of  the 
refuge  to  solicit  public  input  prior  to 
their  finalization. 

Dated:  August  12. 1987. 
David  L.  OImii. 

Acting  Regional  Director. 

(FR  Doc.  85-19515  Filed  8-15-85;  8:45  am] 

BILLING  CODE  4310-SS-M 


Izembek  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement  and 
Wilderness  Review,  AK 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Record  of  Decision. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  issued  a  Record  of  Decision 
(ROD)  on  the  Comprehensive 
Conservation  Plan,  Environmental 
Impact  Statement  (CCP/EIS).  and 
Wilderness  Review  for  the  Izembek 
National  Wildlife  Refuge,  Alaska, 
pursuant  to  sections  304(g)(1)  and  1317 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (ANILCA), 
section  3(d)  of  the  Wilderness  Act  1964, 
and  section  102(2){C)  of  the  National 
Environmental  Policy  Act  of  1969. 
DATES:  This  ROD  on  the  CCP/EIS  will 
be  implemented  immediately  with 
speciHc  management  plans  undergoing 


development  and  regulations  proposed 

for  promulgation. 

FOR  FURTHER  INFORMATION  CONTACT 

William  Knauer,  Wildlife  Resources, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503, 
telephone  (907)  786-3399. 

Copies  of  the  ROD  will  be  sent  to  all 
persons  and  organizations  on  the 
mailing  list.  Others  wishing  to  receive  a 
copy  of  the  ROD  may  obtain  one  by 
contacting  Mr.  Knauer. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Fish  and  Wildlife  Service  has  selected 
Alternative  A  as  described  in  the 
Izembek  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement  and 
Wilderness  Review  for  implementation. 
The  Service  is  not  recommending  any 
additions  on  the  Izembek  National 
Wildlife  Refuge  to  the  National 
Wilderness  System. 

Alternative  A,  continuing  current 
management  practices,  provides  the 
highest  degree  of  resource  protection 
and  the  greatest  opportunity  for 
achieving  the  purposes  set  forth  in 
ANILCA  including  conservation  of  fish 
and  wildlife  populations  and  habitats. 

Dated:  August  12, 1985. 
David  L.  Oisen, 
A  cting  Regional  Director. 
[FR  Doc.  85-19516  Filed  8-15-85;  8:45  am) 
BiLUNO  CODE  4310-S5-M 

Minerals  Management  Service 

Development  Operations  Coordination 
Document 

AGENCY:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Ashland  Exploration,  Inc.  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
6094,  Block  211,  Galveston  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Galveston, 
Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  August  8, 1985. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 


FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATKMI:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Title  30  of  the  CFR. 

Dated:  August  9. 1985. 
|ohn  L.  Rankin, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  85-19552  Filed  8-15-85;  8:45  amj 

BILUNO  CODE  UKHWI-M 


National  Park  Servic* 

Assateague  Island  National  Seashore 
Establishment 

The  Act  of  September  21, 1965  (79 
Stat.  824;  16  U.S.C.  459F),  requires  that  a 
declaration  of  the  establishment  of 
Assateague  Island  National  Seashore  be 
published  in  the  Federal  Register  when 
it  is  determined  that  land,  water  areas, 
or  interests  therein  have  been  acquired 
in  sufficient  quantities  within  the 
Seashore  area  depicted  on  map  NS-AI- 
7100A,  dated  November  1964,  to  provide 
an  administrable  unit. 

Since  the  land  and  water  areas,  or 
interests  therein,  acquired  for  this 
Seashore  are  in  sufficient  quantities  to 
provide  an  administrable  unit,  I  hereby 
give  notice  that  the  Assateague  Island 
National  Seashore  is  declared 
established. 

Further,  notice  is  hereby  given  that  the 
refined  boundaries  of  the  Seashore  are 
as  depicted  on  map  622-30,003,  dated 
September,  1972,  which  map  is  on  file 
and  available  upon  request  in  the  office 
to  the  Superintendent,  Assateague 
Island  National  Seashore,  Route  2.  Box 
294,  Berlin,  Maryland  21811,  and  in  the 
Offices  of  the  National  Park  Service, 
Department  of  the  Interior,  Washington. 
DC  20240.  As  nearly  as  practicable,  the 
boundaries  so  depicted  are  identical  to 
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those  descrit>ed  under  Section  1  of  the 
Act.  supra. 

DHted:  August  9. 1985. 
William  Penn  Mott  Jr., 
Director. 

|FR  Doc.  85-19613  Filed  8-15-85:  8:45  am) 
BH.UNG  CODE  4310-70-M 


Name  Change;  Fort  Donelson  National 
MHitary  Park 

The  Act  of  September  a  1960  (74  Stat. 
875).  authorizes  redesignation  by  the 
Secretary  of  the. Interior  from  National 
Military  Park  to  National  Battlefield 
upon  acquisition  of  additional  lands. 
Ninety-seven  percent  of  the  land  at  the 
Park  has  been  acquired:  420  acres  have 
been  acquired  since  1960. 

Pursuant  to  the  above  Act.  the  area 
formerly  known  as  "Fort  Donelson 
National  Military  Park,"  established 
pursuant  to  the  Act  of  March  26, 1928  (45 
Stat.  367).  shall  henceforth  be  known  as 
the  'Fort  Donelson  National  Battlefield." 

Dated:  August  9. 1985. 
William  Penn  Mott.  Jr.. 
Director. 
(FR  Doc.  85-19612  Filed  8-15-85:  8:45  amj 

BILLING  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  30710] 
Altra  Railroad  Co.;  Exemption 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  Exemption. 


summary:  The  Interstate  Commerce 
Commission  grants  the  petition  of  Altra 
Railroad  Company  for  exemption  from 
the  requirements  of  prior  approval  under 
(a)  49  U.S.C.  10901  with  respect  to  the 
operation  of  a  line  of  railroad  between 
Mubel  and  Tarrytown  in  Sumter  County. 
FL.  and  (b)  49  U.S.C.  11301  with  respect 
to  the  issuance  of  certain  common  stock 
and  the  issuance  of  debt  obligations  in 
an  aggregate  amount  of  up  to  $500,000. 
DATES:  This  exemption  will  be  effective 
on  August  15, 1985.  Petitions  to  reopen 
must  be  filed  by  September  5,  1985. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30710  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Petitioners  representative:  William 
P.  Jackson.  Jr..  Post  Office  Box  1240. 
Arlington.  VA  22210 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,.(202)  275-7245. 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  Area)  or  toll-free  (800) 
424-5403. 

Decided:  August  7, 1985. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman.  Gradison.  Commissioners  Sterrett, 
Andre,  Simmons,  Laml>oley  and  Strenio. 
Chairman  Taylor  did  not  participate, 
lames  H.  Bayne, 
Secretary. 
[FR  Doc.  85-19528  Filed  8-15-85;  8:45  amJ 

BILUNG  COOE  703S-01-« 


[Docket  No.  AB  2S6X:  Finance  Docket  No. 

30652] 

Ottumwa  Connecting  Railroad  Co.; 
Exemption;  Discontinuance  of 
Operations  at  Ottumwa,  lA  and 
Colorado  and  Eastern  Railroad  Co.; 
Exemption;  Operation  at  Ottumwa,  lA 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Commission  exempts  (1) 
the  discontinuance  of  operations  by 
Ottumwa  Cormecting  Railroad  Co.  from 
the  prior  approval  requirements  of  49 
U.S.C.  10903,  etseq.,  and  (2)  the 
operation  by  the  Colorado  and  Eastern 
Railroad  Company  of  1.89  miles  of  rail 
line  at  Ottumwa.  I A  from  the  prior 
approval  requirements  of  49  U.S.C. 
10901. 

DATES:  This  exemption  is  effective 
August  15, 1985.  Petitions  to  reopen  must 
be  filed  by  September  5, 1985. 
ADDRESSES:  Send  pleadings  referring  to 
AB  256X  or  Finance  Docket  No.  30652  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  2043 

(2)  Gary  W.  Flanders,  Colorado  and 
Eastern  Railroad  Company,  76  S. 
Sierre  Madre.  Suite  230.  Colorado 
Springs,  CO  80903 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423  or  call  toll  free 
(800)  424-5400  or  289-4357  (DC 
Metropolitan  Area). 

Decided:  August  6. 1985. 


By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Gradison,  Commissioners  Sterrett. 
Andre,  Simmons,  L.aml>oley  and  Strenio. 
fames  H.  Bayne. 
Secretary. 
[FR  Doc.  85-19527  Filed  8-15-85:  8:45  am] 

BILLING  COOE  703S-01-M 


[Finance  Docket  No.  30703] 

Soo  Line  Railroad  Co.;  Joint  Use  of 
Lines;  Ctiesapeake  and  Ohio  Railway 
Co.;  Exemption 

On  July  17, 1985.  the  Soo  Line  Railroad 
Company  (SOO)  and  the  Chesapeake 
and  Ohio  Railway  Company  (C&O)  filed 
a  notice  of  exemption  for  a  relocation 
project  under  49  CFR  1180.4(g).  The 
notice  involves  SOO's  relocation  of 
certain  of  its  overhead  operations 
between  Detroit.  MI  and  Chicago.  IL 
pursuant  to  a  joint  use  agreement 
between  SOO  and  C&O.  The  applicable 
rail  yards  are  the  Rougemere  Yard  at 
Detroit  and  the  Shiller  Park  Yard  at 
Chicago.  The  Railway  Labor  Executives' 
Association  filed  a  letter  requesting  the 
imposition  of  labor  protective 
conditions.* 

SOO  indicates  at  present  a  portion  of 
its  traffic  moves  between  Chicago,  IL 
and  points  west,  on  the  one  hand,  and 
points  east  of  Detroit,  MI.  on  the  other. 
SOO  further  represents  that  in 
conjunction  with  its  affiliate,  CP  Rail, 
they  own  several  lines  of  railroad 
between  Detroit,  MI  and  Chicago,  IL  by 
which  SOO  and  CP  Rail  conduct  rail 
freight  operations.  C&O  and  its  affiliates 
own  or  have  access  to  several  lines 
between  the  two  cities  and  by  this 
agreement  C&O  will  move  SOO's 
-overhead  traffic,  over  certain  lines  of 
railroad  between  these  points  with  none 
of  the  subject  traffic  being  originated, 
terminated  or  interchanged  by  C&O  at 
any  point  along  the  routes  used  used  for 
the  movements.  By  this  transaction, 
SOO's  overhead  traffic  will  be  handled 
more  efficiently  since  it  will  be  moved 
over  shorter  routes  and  will  be  handled 
in  special  C&O  train  service  which  will 
eliminate  delays  resulting  from  the 
interchange  of  traffic  and  related  yard 
and  terminal  operations.  The  parties 
anticipate  that  the  operating  economies 
and  efficiencies  to  be  achieved  by  this 
joint  use  agreement  will  enhance  the 
financial  viability  of  both  railroads  and 


'  Position  statements  have  been  filed  in 
opposition  to  the  notice  of  exemption  proceeding  by 
the  Chicago  and  North  Western  Transportation 
Company  and  the  Grand  Trunli  Corporation.  The 
Commission  has  instituted  a  proceeding  in 
response.  Interested  parties  should  contact  Louis  E. 
Gitomer  at  (202)  275-7245  for  further  information. 


permit  them  to  better  utilize  existing 
facilities  for  transportation  purposes. 

The  Notice  of  Exemption  indicates 
that  this  joint  project  involves  the 
relocation  of  a  line(s]  of  railroad  vhi"h 
does  not  disrupt  service  to  shippers  and 
falls  within  the  class  of  transaction 
identified  at  49  CFR  1180.2(d)(5)  which 
the  Commission  has  found  to  be  exempt 
under  49  U.S.C.  10505.  See  Railroad 
Consolidation  Procedures.  366 1.C.C.  75 
(1982).  The  Notice  cites  Southern  Pac. 
Transp.  Co.  &SSWRy.  Co.— Exemption. 
363  I.C.C.  848,  851-52  (1981)  in  which  the 
Commission  found  that  the  existing 
class  exemption  for  relocation  projects 
includes  transactions  wherein  a  carrier 
transfers  operations  from  one  line  to 
another,  so  long  as  service  to  shippers  is 
not  disrupted.  In  Southern  Pac,  the 
Commission  likewise  concluded  such 
relocation  transactions  generally  do  not 
affect  matters  which  are  of  regulatory 
interest. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
this  joint  use  agreement  shall  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights — 
BN,  354  I.C.C.  605  (1978).  as  modified  by 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Finally,  if  the  notice  of  exemption 
contains  false  or  misleading 
information,  the  notice  will  be 
considered  void  ab  initio. 

Decided:  August  9, 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
fames  H.  Bayne, 
Secretary. 
|FR  Doc.  85-19530  Filed  8-15-85;  8:45  am] 

BILUNO  COOE  703e-01-M 

[Docket  Mb.  AB-26  (Sut>-30X)] 

Southern  Railway  Co.,  Abandonment 
Exemption  In  Bibb  and  Shelby 
Counties,  AL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  11.37  mile  line  of  railroad 
between  Milepost  19.42-S  at  Boothton 
and  Milepost  30.79.79-S  at  Blocton. 
together  with  5.77  miles  of  adjacent 
branch  lines  between  Milepost  PB-0.0  at 
Seymour  and  Milepost  PB-3.82  at  Piper 
and  between  Milepost  BE-0.0  at  Ardela 
and  Milepost  BE-1.95  at  Belle  Ellen,  for 
a  total  of  17.14  miles  in  Bibb  and  Shelby 
Counties.  AL.  Applicant  was  authorized 
to  discontinue  operations  over  these 
lines  in  1965.* 


Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandoment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
September  15, 1985,  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  Hied  by  August  26, 1985, 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
September  5, 1985,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  Hied  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Nancy 
Fleischman,  1050  Connecticut  Avenue, 
NW.,  Suite  740,  Washington,  DC  20036. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  5, 1985. 
By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 

lames  H.  Bayne, 

Secretary. 

[FR  Doc.  85-19529  Filed  8-15-85:  8:45  am] 

BILLma  CODE  703S-01-M 

[Ex  Parte  No.  388  (Sul>-4)] 

Intrastate  Rail  Rate  Authority;  Florida 

aqency:  Interstate  Commerce 

Commission. 

ACTION:  Assumption  of  Commission 

Jurisdiction  over  Florida  Intrastate  Rail 

Transportation. 

SUMMARY:  Pursuant  to  a  request  from 
the  Florida  Public  Service  Commission 
(FPSC).  the  Commission  will  assert 


■  Finance  Docket  No.  23226,  Southern  Ry.  Co.  and 
L(rN  R.R.  Co.-Abondonment  of  Operations  betw^n 


Gumee  fct.  and  Blocton,  AL  (not  printed),  served 
February  5. 1965. 


jurisdiction  over  intrastate  freight  rates 
in  Florida  and  vacate  FPSC's  provisional 

certification. 

EFFECTIVE  DATE:  October  1. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION:  In  Ex 

Parte  No.  388  (Sub-No.  4),  Intrastate  Rail 
Rate  Authority — Florida  (not  printed), 
served  March  18, 1983,  the  Commission 
extended  the  provisional  certification  of 
Florida  pursuant  to  49  U.S.C.  11501  to 
allow  the  State  time  to  make  necessary 
amendments,  in  conformance  with 
Federal  law,  as  set  forth  in  that  decision. 

In  a  letter  filed  July  1, 1985.  Florida 
states  that  it  will  not  seek  final 
certification  to  regulate  intrastate  freight 
rates.  Florida  also  requests  that  this 
Commission  exercise  jurisdiction  over 
Florida's  intrastate  railroad  freight  rates 
effective  October  1. 1985. 

We  will  assume  jurisdiction  over 
Florida  intrastate  rail  rates  on  October 
1. 1985.  to  permit  Florida  to  complete  its 
deregulatory  process  and  facilitate  a 
smooth  transfer  of  authority.  At  the 
same  time,  Florida's  provisional 
certification  to  regulate  intrastate  rates 
will  be  terminated.  Rail  carriers  in 
Florida  must  comply  with  Commission 
regulations,  including  the  filing  of 
intrastate  tariffs  with  the  Commission. 
Parties  that  seek  to  continue  litigating 
cases  that  were  pending  before  FPSC 
must  advise  Deputy  Director  Louis  E. 
Gitomer,  Rail  Section,  Office  of 
Proceedings.  In  the  case  of  any 
remaining  pending  State  section  229 
cases,  parties  must  consult  immediately 
with  Chief  y^dministrative  Law  Judge 
David  Allard.  In  this  way,  we  will 
develop,  with  the  parties,  appropriate 
steps  in  each  case  to  transfer  the 
records  and  establish  procedural 
schedules. 

This  decision  does  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Authority:  49  U.S.C  11501. 

Decided:  August  7, 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison.  Commissioners  Sterrett 
Andre,  Simmons,  Lamboley.  and  Strenio. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-19526  Filed  8-15-85;  8:45  am] 

BILUfMi  COOE  703S-01-«I 


Intent  to  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(l]  that  the  named 
corporations  intend  to  provide  or  use 
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compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Corporation  and  Address  of 
Principal  Office:  Brendle's  Incorporated. 
1919  North  Bridge  Street.  Elkin.  North 
Carolina  28621. 

2.  Wholly-Owned  Subsidiaries  Which 
Participate  in  the  Operations,  and 
State(s)  of  Incorporation: 

(i)  Brendle  Transport.  Inc..  a  North 
Carolina  corporation. 

1.  Parent  Corporation  and  address  of 
principal  office:  Dart  &  Kraft,  Inc.,  2211 
Sanders  Road.  Northbrook.  IL  60062. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
State[s)  of  incorporation: 

A.  Dart  Industries  Inc.  (Delaware), 
(i)  Duracell,  Inc.  (Delaware). 

(ii)  Duracell  Inc.  (Delaware). 

(iii)  Precor  Incorporated  (Delaware). 

B.  Plobart  Corporation  (Delaware). 

C.  Kraft.  Inc.  (Delaware). 

(i)  Celestial  Seasonings,  Inc. 
(Delaware). 

(ii)  Celesdal  Transport,  Inc. 
(Colorado). 

(iii)  Chumy  Company.  Inc. 
(Delaware). 

(iv)  Cosmopolitan  Ice  Cream 
Company  (New  York). 

(v)  Friisen  Glad}6.  Ltd.  (New  York). 

(vi)  Ridg's  Finer  Foods.  Inc. 
(Delaware). 

(vii)  Westman  Commission  Company 
(Colorado). 

(viii)  Lender's  Bagel  Bakery  (Division). 

1.  Parent  corporation  and  address  of 
principal  office:  Savannah  Foods  & 
Industries.  Inc..  P.O.  Box  339,  Savannah. 
GA  31402. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations, 
address  of  their  principal  office,  and 
state  of  incorporation: 

State  of  Incorporation 

(a)  Everglades  Sugar  Refinery.  Inc.. 
P.O.  Box  278.  Clewiston.  FL  33440. 
Florida. 

(b)  Transales  Corporation.  P.O.  Box 
9177.  Savannah.  GA  31402-0339. 
Delaware. 

(c)  Food  Carrier.  Inc..  P.O.  Box  2287, 
Savannah.  GA  31402-2287,  Georgia 

(d)  Sunaid  of  Florida.  Inc..  P.O.  Box 
427.  Hialeah.  FL  33011-0427.  Delaware. 

(e)  Georgia  Canada  Blending 
Enterprises  Corporation.  1000  Canaua 
Bldg.  374  Quellette  Avenue.  Windsor, 
ON  N9E  1A9.  Ontario 

(f)  Michigan  Sugar  Company.  P.O.  Box 
1348.  Saginaw,  MI  48605,  Michigan 

(g)  Pioneer  Food  Service  Corporation, 
2218  Enterprise  Avenue.  Jackson.  MI 
49201.  Michigan 

(h)  Great  Lake  Sugar  Terminal.  Inc.. 
P.O.  Box  728.  Fremont.  OH  43420.  Ohio 


(i)  Great  Lakes  Sugar  Company.  P.O. 
Box  89.  Findlay.  OH  45840.  Ohio 

(j)  American  Fuel  Trading  Company. 
P.O.  Box  369.  Federalsburg.  MD  21632. 
Delaware. 

1.  Parent  Corporation:  Witco  Chemical 
Corporation.  520  Madison  Avenue,  New 
York,  NY  10022.  State  of  Incorporation- 
Delaware. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations: 

(a)  Aero  Oil  Company.  Inc..  2215  No. 
Alvord  Street.  Indianapolis.  IN  46205 
State  of  Incorporation — Indiana. 

(b)  Beam  Oil  Co..  Inc..  1533  Marietta 
Road.  NW.,  Atlanta.  GA  30377.  State  of 
Incorpora  tion — Georgia. 

(c)  Continental  Carbon  Co.,  10500 
Richmond  Avenue.  Houston.  TX  77042. 
State  of  Incorporation — Delaware. 

(d)  Pearsall  Chemical  Corp..  10500 
Richmond  Avenue.  Houston.  TX  77042, 
State  of  Incorporation — New  Jersey. 

(e)  Southwest  Peto-Chem.,  Inc..  1400 
So.  Harrison.  Olathe.  KS  66061.  State  of 
Incorporation — Delaware. 

(f)  U.S.  Peroxygen  Co.,  850  Morton 
Avenue.  Richmond.  CA  94804.  State  of 
Incorporation — Delaware. 

(g)  Argus  Chemical  Corporation.  633 
Court  Street.  Brooklyn.  NY  11231,  State 
of  Incorporation — Delaware. 

(h)  Chemprene,  Inc.,  570  Fishkill 
Avenue.  Beacon.  NY  12508.  State  of 
Incorporation — Delaware. 

(i)  Empak  Transportation  Co..  1400  So. 
Harrison.  Olathe,  KS  66061.  State  of 
Incorporation — Delaware. 

(j)  Richardson  Chemical  Co..  AUied- 
Kelite  Div.,  2701  Lake  Street.  Melrose 
Park,  IL  60601,  State  of  Incorporation- 
Delaware. 

(k)  The  Richardson  Co..  2701  Lake 
Street.  Melrose  Park.  IL  60160.  State  of 
Incorporation — Delaware. 
James  H.  Bayne. 
Secretary. 
[FR  Doc.  85-19525  Filed  8-15-85;  8:45  am] 

BILUNG  CODE  7035-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 


List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Office  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer,  Paul  E.  Larson.  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  Ust  should  be 
directed  to  Mr.  Larson.  Office  of 
Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Room  N1301.  Washington, 
DC.  20210.  Conunents  should  also  be 
sent  to  the  OMB  reviewer,  Nancy 
Wentzler,  Telephone  202-395-6880, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208.  NEOB,  Washington. 
D,C.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Collection  of  Information  in  Current 
Rules 

Occupational  Safety  and  Health 

Administration 
Construction  Crane  Rating  Chart  and 

Limitation  Instructions 
OSHA228 
Recordkeeping 


Business  or  other  for  profit;  small 

businesses  ur  organizations 
19  respondents;  4550  hours;  0  forms 

Construction  crane  rating  charts, 
assigned  machine  use  limitations,  and 
attachment  capacity  ratings  are 
necessary  for  crane  use  by  employers 
using  a  crane,  regardless  of  user  entity. 
These  documentations  are  used  to 
prevent  overloading,  misuse  and 
procedures  that  will  cause  employee 
injuries. 
Occupational  Safety  and  Health 

Administration 
Portable  Fire  Extinguishers;  Hydrostatic 

Test  Record 
OSHA  205 
On  occasion 
State  or  local  governments;  businesses 

or  other  for  profit;  federal  agencies  or 

employees;  small  businesses  or 

organizations 
7,058.824  respondents;  2,964.706  hours;  0 

forms 

Requires  that  portable  fire 
extinguishers  be  hydroslatically  tested 
ever>'  5  to  12  years  depending  upon  the 
type  of  shell  construction.  A  record  of 
the  test  containing  the  date  of  test,  the 
test  pressure,  and  the  name  of  the 
individual  or  agency  doing  the  test. 
Occupational  Safety  and  Health 

Administration 
Crane  or  Derrick  Annual  Inspection 

Record  Construction 
OSHA  229 
Recordkeeping 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
113.000  respondents;  1,090.450  hours;  0 

forms 

Construction  employers  are  required 
to  keep  a  record  of  the  thorough  annual 
inspection  of  hoisting  machinery  and 
each  piece  of  equipment  in  order  to 
assure  timely  replacement  and  service 
necessary  for  safe  use  of  the  machinery. 

Reinstatement 

Occupational  Safety  and  Health 

Administration 
Maritime — Material  Handling  Hooks 

and  Unfired  Pressure  Vessels  1218- 

0052:  OSHA  237 
Recordkeeping 
Businesses  or  other  for  profit;  Federal 

agencies  or  employees;  small 

businesses  or  organizations 
900  respondents;  1,350  hours;  0  forms 

To  ensure  that  hooks  that  are  used  for 
materials  handling  and  unfired  pressure 
vessels  that  have  not  been  rated  by  the 
manufacturer  or  a  standards 
organization  and  are  used  by  shipyard 
personnel  are  examined  and  tested 
before  use. 

Occupational  Safety  and  Health 
Administration 


Installation  and  Operation  of  Resistance 
Welding  Equipment 

29  CFR  1910.252(c)(6) 

1218-0056;  OSHA  219 

Recordkeeping 

Businesses  or  others  for  profit;  non- 
profit institutions;  small  businesses  or 
organizations 

150.000  respondents;  50,000  hours:  0 
forms 

The  information  is  needed  to  assure 
the  effectiveness  of  the  regulation.  The 
recordkeeping  provides  the  Agency  writh 
adequate  information  to  indicate  the 
equipment  is  maintained  properly  and 
may  prevent  severe  physical  harm  or 
death. 
Occupational  Safety  and  Health 

Administration 
Construction  Oxygen  and  Toxic  Gas 

Test 
1218-0054;  OSHA  230 
Recordkeeping 
Businesses  or  others  for  profit;  small 

businesses  or  organizations 
196  respondents;  703  hours;  0  forms 

The  required  information  is  needed 
when  internal  combustion  engines 
exhaust  into  an  enclosed  space  to 
assure  that  oxygen  and  toxic  gas  level 
are  properly  controlled  to  eliminate 
employee  exposure  to  a  hazardous 
environment. 

Signed  at  Washington,  D.c.  this  13th  day  of 
August,  1985. 
Paul  E.  Larson. 

Departmental  Clearance  Officer. 
[FR  Poc.  85-19633  Filed  8-15-85:  8:45  am] 
BILLING  CODE  4510-2e-M 


The  Steering  Subcommittee  of  the 
Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy.  ' 

Dale,  time  and  place:  September  10, 1985, 
9:30  a.m.,  Rm.  S4215  A&B  Frances  Perkins, 
Department  of  Labor  Building,  200 
Constitution  Avenue  NW.,  Washington,  D.C. 

Purpose:  To  discuss  trade  negotiations  and 
trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  policy. 

For  further  information,  contact: 
Femand  Lavallee,  Executive  Secretary, 


Labor  Advisory  Committee,  Phone:  (202) 
523-6565. 

Signed  at  Washington.  D.C.  this  12th  day 
of  August  1985. 
Robert  W.  Searby. 

Deputy  Undersecretary,  International 
Affairs. 

(FR  Doc.  85-19634  Filed  8-15-85:  8:45  ain| 

BILLIIK^COOE  4S10-2t-ll 


Employment  and  Training 
Administration 

United  States  Employinerrt  Service; 
Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
Agriculture;  1985  Adverse  Effect  Wage 
Rates  and  Plans  for  1986 

agency:  Employment  Service. 
Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  Adverse  Effect  Wage 
Rates  for  1985  and  Plans  for  1986. 

summary:  The  Director,  U.S. 
Employment  Service,  announces  1985 
adverse  effect  wage  rates  (AEWRs),  that 
is,  the  minimum  wage  rates  which  the 
Department  of  Labor  has  determined 
must  be  offered  and  paid  to  U.S  and 
alien  workers  by  employers  of 
temporary  alien  agricultural  workers. 
AEWRs  are  established  and  set  to 
prevent  the  employment  of  these  aliens 
from  adversely  affecting  wages  of 
similarly  employed  U.S.  workers.  The 
Director  also  announces  plans  for 
AEWRs  fot  1986. 
EFFECTIVE  DATE:  August  16.  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Thomas  M.  Bruening.  Telephone: 
202-376-6228. 
SUPPLEMENTARY  INFORMATION:  . 

Requirement  of  Notice 

The  Department  of  Labor  (DOL)  has 
published  regulations  at  20  CFR  Part 
655,  Subpart  C.  for  the  certification  of 
non-immigrant  aliens  for  temporary 
employment  in  the  United  States  in 
agriculture  and  logging.  These 
regulations  require  the  Director.  United 
States  Employment  Service  (USES),  to 
cause  a  notice  to  be  published  in  the 
Federal  Register  each  calendar  year, 
announcing  the  adverse  effect  wage 
rates  (AEWRs)  for  agricultural  workers 
(except  sheepherders)  in  fourteen  States 
and  for  sugar  cane  workers  in  Florida. 
20  CFR  655.207(b). 

Agricultural  Adverse  Effect  Wage  Rates: 
1985 

Based  upon  1983-1984  aggregate 
average  weekly  wage  data  supplied  by 
the  Bureau  of  Labor  Statistics  and  upon 
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the  methodology  set  forth  at  20  CFR 
655.207(b)(1).  DOL  has  computed  the 
1985  AEWRs.  The  AEWRs  set  forth  in 
the  table  below  have  been  computed 
using  the  methodology  adopted  by  DOL 
by  rulemaking  on  September  2, 1983. 
The  AEWR  for  each  State  has  been 
changed  from  last  year's  AEWR  by  the 
same  percentage  change  as  the 
percentage  change  (from  the  secor\(l 
year  previous  to  the  year  previous)  in 
the  ES-202  report's  aggregate  average 
weekly  wage  rates  for  the  appropriate 
group  of  agricultural  workers.  The 
appropriate  group  of  agricultural 
workers  are  those  U.S.  agricultural 
workers  described  in  the  regulation  at  20 
CFR  655.207(b)(1). 

The  1985  AEWRs,  along  with  the  1984 
AEWRs  and  the  percentage  changes  in 
the  various  rales  over  the  year,  are 
published  in  the  table  below. 

Agricultural  Adverse  Effect  Wage 
Rates;  1985 
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SUtes 

1984 
rates' 

1965 
rates 

Percent- 
age 
change' 

S4.tO 
(•) 
<.11 
4.54 
5.61 
4.21 
4.54 
4.11 
441 
4.26 
4.11 
4.97 
434 
4.55 
4.40 

$4  20 
(') 
4.16 
491 
6.06 
426 
4.63 
4.16 
447 
432 
4.16 
420 
4.40 
4S4 
4.49 

+2.5 

rmnrlKln 

Connaclicut 

Flonda  (excepi  sugarcane) _.... 

Fkxida  (sugarcane  onty) _ 

Mans _    _ 

+  1.3 
+8.1 
+  8.1 
+  1.3 
+i0 
+  1.3 
+  1.3 
+  13 
+  1.3 

Marylaivl 

Naw  Himftatwn                            

Ne»Yoi1i.._ _      

RtwdeWand.    . 

Texas  

Vermom _       

Virgna 

WettVwgnm. 

+  1.3 
+  2  0 
+  2.0 

■  49  FR  31787  (August  8.  1984). 

'  Based  ivon  the  Bureau  o«  Labor  Ststistics  eS-202 
refxxts'  ara^egite  average  mreekly  wage  data  (or  aptxopnate 
groups  of  ««o**er»  aixl  the  tortnula  putjiisned  at  20  CFR 
655  207(b)(1). 

'  OOL  has  determined  that  there  are  not  yet  availat)le  data 
sufficient  to  set  an  AEWR  lor  Colorado.  See  49  FR  31784 
(August  8.  1984).  When  such  data  are  available,  the  Orector 
US  Emptoyment  Service,  wiil  announce  ttiat  Stale's  AEWR 
n  itie  FeoERAL  Register 


Plans  for  1986 

Since  the  U.S.  Department  of 
Agriculture  (USDA)  has  resumed  the 
collection  of  data  on  agriculture  wage 
rates  on  a  quarterly  basis.  DOL  intends 
to  immediately  start  the  process  to 
develop  a  methodology  for  utilizing 
USDA  data  for  AEWRS  for  1986.  If  a 
methodology  results  from  this  process,  it 
will  be  publicized  through  informal 
rulemaking  procedures,  and  a  proposed 
rule  will  be  published  with  appropriate 
opportunity  for  comment  by  all 
interested  parties.  This  process  will 
begin  as  soon  as  possible. 

Signed  at  Washington.  D.C.  this  12th  of 
August,  1985. 

Richard  C.  GUliland. 

Director.  U.S.  Employment  Service. 

[FR  Doc.  85-19623  Filed  8-15-85;  8:45  am) 

MLUNQ  CCOE  4510-30-M 


(Docket  No.  M-SS-12-M] 

Chevron  Resources  Co;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Chevron  Resources  Company,  Manila 
Star  Route.  Vernal,  Utah  84078  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  56.9088  (rollover  protective 
structures;  ROPS)  to  its  Vernal  Pit  (I.D. 
No.  42-00998)  and  Vernal  Mill  (I.D.  No. 
42-00164)  both  located  in  Uintah 
County,  Utah.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  rollover  protective 
structures  (ROPS)  be  installed  on  the 
mine's  D-4E  side  boom  pipe  layer. 

2.  This  machine  is  a  track-type  tractor 
equipped  with  a  side  boom  principally 
used  to  travel  along  a  graded  right-of- 
way  and  position  lengths  of  pipe  either 
on  the  right-of-way  or  in  a  trench 
alongside  the  right-of-way. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  this  pipe  layer  without 
ROPS  and  believes  that  use  of  a  side 
boom  for  positioning  pipe  along  a  right- 
of-way  is  more  practical  and  just  as  safe 
as  using  a  wheel-mounted  crane 
equipped  with  ROPS  for  the  same 
purpose. 

4.  Petitioner  further  states  that  the 
equipment  manufacturer  states  that  this 
equipment  is  not  compatible  with  ROPS. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(September  16. 1985).  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  8, 1985. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Reguldtions 

and  Variances. 

(FR  Doc.  85-19635  Filed  8-15-85;  8:45  am) 

MLUNO  CODE  4510-43-U 


Gateway  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Gateway  Coal  Company,  1200  First 
Security  Plaza.  Lexington.  Kentucky 
40507  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Gateway  Mine 
(I.D.  NO.  36-00906)  located  in  Greene 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  Peititioner  has  a  pump  room  which 
is  located  in  and  near  entries  that  were 
driven  in  1935  to  transport  coal  from  the 
mine  workings  to  the  river  tipple.  All 
three  of  these  entries  are  maintained  as 
intake  airways;  there  are  no  return 
airways  available  for  ventilating  the 
pump  room. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  an  active  fire 
suppression  system  in  lieu  of  ventilating 
the  pump  room  into  a  return  airway.  The 
pump  room  is  of  fireproof  construction, 
consisting  of  steel,  concrete  and 
concrete  block  with  a  sand  rock  top,  and 
will  have  doors  that  are  self  closing. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16. 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  8, 1985. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  85-19636  Filed  8-15-85;  8:45  am] 

BILLIKKj  CIX>E  4510-43-M 


(Docket  No.  M-85-8-M] 

Hydrocarbon  Resources  Co.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Hydrocarbon  Resources  Company, 
Star  Route  2.  Box  192.  Randlett.  Utah 
84063  has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.19102  (shafts) 
to  its  Cottonwood  Mine  (l.D.  No.  42- 
01789)  located  in  Uintah  County,  Utah. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  means  be  provided  to 
guide  the  movement  of  a  shaft 
conveyance. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  glancing  boards  on  the 
.shaft  ends  and  the  walls  of  the  shaft  for 
the  sides. 

3.  Due  to  the  narrowness  of  the  vein, 
the  shaft  walls  can  be  cut  to 
accommodate  the  conveyance.  The 
interface  between  the  Gilsonite  and  the 
rock  walls  is  smooth,  which  allows  the 
conveyance  to  move  freely  in  the  shaft. 

4.  Because  the  vein  is  narrow, 
petitioner  states  that  a  guide  rail  would 
restrict  the  ingress  and  egress  from  the 
conveyance,  creating  a  potential  hazard. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health  - 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  8. 1985. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
|FR  Doc.  85-19637  Filed  8-15-85;  8:45  am] 

BU.UNG  COOE  4S10-43-M 

(Docket  No.  M-85-76-C] 

LJ's  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safely  Standard 

L]'s  Coal  Corporation,  P.O.  Box  98,  St. 
Charles,  Virginia  24282  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
No.  1  Mine  (l.D.  No.  15-12741  and  44- 


05668)  located  in  both  Harlan  County, 
Kentucky  and  Lee  County,  Virginia.  The 
petition  is  Filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  fact 
equipment. 

2.  The  minimum  height  of  the  present 
working  section  ranges  from  44  to  54 
inches;  the  overall  height  of  the  mine 
ranges  from  44  to  62  inches. 

3.  Petitioner  states  that  use  of  a 
canopy  on  the  mine's  scoops  and  shuttle 
cars  would  result  in  a  diminution  of 
safety  for  the  miners  affected  because 
the  canopy  will  restrict  the  equipment 
operator's  seating  position  and  limit  the 
operator's  visibility,  increasing  the 
chances  of  an  accident. 

In  addition,  petitioner  states  that  use 
of  a  canopy  on  the  mine's  roof  bolters 
would  hinder  the  operation  of  the 
machine  due  to  the  added  weight. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  8, 1985. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[PR  Doc.  85-19638  Filed  8-15-85;  8:45  am] 

BILUNG  COOE  4510-4»-M 


[Docket  No.  M-85-63-C] 

Preece  Energy,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Preece  Energy,  Inc.,  P.O.  Box  408, 
Turkey  Creek,  Kentucky  41570  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
No.  1  Mine  (l.D.  No.  15-09916)  located  in 
Pike  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 


installed  on  the  mine's  electric  face 
equipment. 

2.  The  No.  1  mine  is  in  the  Thacker 
seam  and  ranges  from  40  to  47  inches  in 
height,  with  consistent  ascending  and 
descending  grades  creating  dips  in  the 
coal  bed. 

3.  Petitioner  states  that  the  canopies 
can  strike  and  dislodge  roof  support, 
increasing  the  chances  of  an  accident. 
The  canopies  also  limit  the  equipment 
operator's  visability  and  restrict  the 
operator's  seating  position,  creating  a 
potential  hazard. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16. 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  9. 1985. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[PR  Doc.  85-19639  Filed  8-15-85:  8:45  am] 

BILUNG  COOE  4StO-4»-M 


[Docket  No.  M-eS-IO-M] 

Tenneco  Minerals  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Tenneco  Minerals  Company.  P.O.  Box 
1167,  Green  River.  Wyoming  82935  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.21-46  (crosscut  intervals)  to 
its  Soda  Ash  Project  (l.D.  No.  48-01295) 
located  in  Sweetwater  County, 
Wyoming.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
Statements  follows: 

1.  The  petition  concerns  the 
requirement  that  crosscuts  be  made  at 
intervals  not  in  excess  of  100  feet 
between  entries  and  between  rooms. 

2.  As  an  alternate  method,  petitioner 
proposes  to  develop  rooms  up  to  350  feet 
before  crosscuts  or  a  breakthrough 
occurs  during  the  retreating  phase  of 
panel  extraction.  During  this  process,  a 
room  is  driven  approximately  300  feet 
through  a  solid  block  of  ore  between 
panels,  causing  a  breakthrough  into  the 
previously  mined  panel.  This 
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breakthrough  enables  the  panel 
ventilation  to  flow  over  the  continuous 
miner  as  crosscuts  are  cut  retreating 
from  the  room. 

3.  In  support  of  this  alternate  method, 
petitioner  states: 

(a)  A  blowing  auxiliary  fan  and  tubing 
will  deliver  at  least  4,000  cfm  of  air  over 
the  continuous  miner  at  all  times  during 
the  driving  of  the  350-foot  room: 

(b)  After  breakthrough  occurs,  the 
entire  panel  ventilation  will  be  coursed 
through  the  room  and  exhaust  into  a 
previously  mined  panel: 

(c)  The  turning  and  cutting  of  the 
crosscuts  will  take  place  with 
substantial  ventilation  flowing  over  the 
continuous  miner  and  away  from  the 
miners:  and 

(d)  By  cutting  the  crosscuts  in  retreat 
from  the  room,  the  miners  would  be 
always  working  next  to  a  solid  block  of 
ore,  increasing  the  safety  of  the  miners. 
In  addition,  the  mined  out  area  is 
abandoned,  preventing  exposure  of  the 
miners  to  potentially  hazardous  roof  and 
rib  conditions. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  a^orded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  conmients.  These 
comments  must  be  filed  with  the  Office 


of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16. 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  a  1985. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-19640  Filed  8-15-85;  8:45  am] 
MLUNQ  CODE  4510-4»^ 

Summary  of  Decisions  Granting  In 
Whole  or  in  Part  Petitions  for 
■Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

summary:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 


determines  either  or  both  of  the 
following:  that  an  alternative  method 
exists  at  the  petitioner's  mine  that  will 
guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  to  the  petitioner's  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statement,  comments  and 
information  submitted  by  interested 
persons  and  a  Held  investigation  of  the 
conditions  at  the  petitioner's  mine.  The 
Secretary  has  granted  or  partially 
granted  the  requests  for  modification 
submitted  by  the  petitioners  hsted 
below.  In  some  instances  the  decisions 
are  conditioned  upon  the  petitioner's 
compliance  with  stipulations  stated  in 
the  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards, 
Regulations  and  Variances.  MSHA. 
Room  627. 4015  Wilson  Boulevard. 
Arlington,  Virginia  22203. 

Dated:  August  8. 1985. 

Patricia  W.  Silvey, 

Director  Off  ice  of  Standards,  Regulations  and 
Variances. 


Affirmative  Decisions  on  Petitions  for  Modification 


DockMNa 


IM-«1-41-M 


M-ei-«2-M 
M-ei-43-M 
M-a4-20-M 


M-84-23-M 


M-84-24-M 
M-84-2S-M 

M-«4-27-«l 


M-«2-102-C 

M-S3-121-C 
M-43-145-C 
M-a4-12-C 
M-84-3S-C 

M-84-3»-C 
M  40  50  C 

M-e4-71-C 

M-84-72-C 


FRNolics 


46  FR  45453 


46  FR  45453 
46  FR  45453 
49  FR  50125 


48  FR  47130 


49  FR  50123 
50FR572 
49  FR  50124 


48  FR  4574 

49  FR  676 
49  FR  4567 
49  FR  11027 
49  FR  14214 

49  FR  15159 
49  FR  40496 

49  FR  22578 

49  FR  14214 

48  FR  22575 


United  Salt  Corp.. 


.do. 


Signal  Mountain  Cemant  Co.. 
International  Salt  Co 


..do.. 
..do.. 


Rto  Algom  Mining  Corp... 


Consolidation  Coal  Co.. 


Emerald  Mines  Corp 

Big  Hill  Coal  Co 

Lajnt)ert  Coal  Co.,  Inc 

Jim  Walter  Resources,  Inc.. 


do 

ETR.  Mining  Co..  Inc.. 


North  River  Energy  Corp.. 

do 


Deer  Creek  Mining  Co .. 


Regulations  affected 


30  CFR  57.4-42.. 


30  CFR  57.4-62.. 
30  CFR  57  4-43.. 


30  CFR  56.16-14<b>.. 


30  CFR  57.21-21(b).. 


30  CFR  S7.21-20(b).. 
30  CFR  57  21-20(0- 
30  CFR  57.21-46 


30  CFR  75.1101-8.. 

30  CFR  75. 1700 

30  CFR  75.1710 


30  CFR  75.506<d)  and  75-1303 
30  CFR  75.326 _ 


Summary  o(  firHjings 


30  CFR  75.326 

30  CFR  75.506(d)  and  75.1303 

30  CFR  75.1103-4(a) 

30  CFR  75.326 

30  CFR  75.1710 


Petitioner's  proposed  ttvee-part  response  program  in  the  event  o(  a  Are  In  ttw 

structure  wfiich  houses  tfie  mine  opening  and  main  fan  considered  acceptable 

alternate  mettxxl.  Granted  with  specific  conditions. 
Do. 
Do. 
Operation  o(  tfie  overhead  crane  without  automatic  swrtcfies  to  halt  uptravel  ot  the 

blocks  before  may  strike  the  hoist  considered  acceptable  alternate  method. 

Granted  with  conditions. 
Petitioner's  proposal  that  a  responsible  person  be  in  attendance  in  the  iminediale 

area  of  the  main  f8n(s)  wtiile  persons  are  underground  considered  acceptable 

altemate  method.  Granted  with  conditions. 
Do. 
Do. 
Mining  a  maximum  distance  of  5<X)  feet  prior  to  making  a  connection  between 

antnes  and   rooms   considered   accoptabl«  alternate   method   Granted  with 

conditions. 
Use  of  a  singia  hne  of  automatic  sprinklers  lor  its  lire  protection  system  at  main 

and  secondary  belt  conveyor  drives  coostdered  acceptable  altemate  method. 

(aranted  in  part  with  conditions. 
Petitioner's  proposal  to  plug  and  mine  through  oil  and  gas  wells  with  specified 

precautions  considered  acceptat)le  alternate  method.  Granted  with  conditions. 
Use  of  cat>s  or  canopies  on  the  mine's  electnc  fact  equipment  In  specified  tow 

mining  heights  wouW  result  In  a  diminution  of  safety   Granted  with  conditions. 
Use  of  ttie  nonpermissible  FEMCO  Ten-Shot  Blasting  Unit  with  specifk;  safeguards 

considered  acceptable  alternate  method.  Granted. 
Petitioners  proposal  lo  isolate  the  belt  entnes  which  are  used  as  intake  entnes 

from  ottier  intake  and  return  entnes  with  permanent-type  stopping  constructed  of 

speolied  substantial.  itKombustible  matenal  considered  acceptable  altemate 

method.  Granted  with  conditxxis. 
Da 
Use  of  the  nonpermissible  FEMCO  Ten-Shot  Blasting  Unit  with  specific  safeguards 

considered  acceptable  altemate  method.  Granted. 
Installation  of  a  cartion  monoxkle  morvtonng  system  atong  tfie  betttme  considered 

acceptable  alternate  method.  Granted  imth  conditions 
Pelitiooers   proposal   lo   use  ttie   belt-track   entnes   as  intake   air-courses  with 

specified   safeguards  considered  acceptable  alternate  method.   Granted  with 

corxlitions 
Use  of  cabs  or  canopies  m  specified  tow  mining  heights  would  result  In  a 

diminution  of  safety.  Granted  m  part. 


Affirmative  Decisions  on  Petitions  for  Modification— Continued 


Docket  No. 

FRNo«0* 

Pstitjonei 

Ragulaiiona  affedwl 

Sommary  o«  ftndinga 

M-84-90-C 
M-84-110-C 

49  FR  10724 
49  FR  22577 
49  FR  26161 

49  FR  22574 
49  FR  23259 
49  FR  35052 
49  FR  31176 

49  FR  31182 
49  FR  40501 

49  FR  40505 
49  FR  40503 
49  FR  40500 
49  FR  31175 
49  FR  31178 
49  FR  46823 
49  FR  46827 
49  FR  46826 

49  FR  50123 

Easlam  Ataociated  Coal  Corp 

K.M.  wid  K.  Coal  Co 

30  CFR  75  506(d)  and  75  1303... 
30  CFR  75  301 

Use  o<  tt<e  nonpenrvssitXe  FEMCO  Tan-SNM  Blasling  Unit  «Mth  specific  sataguvds 

considered  acceptatjie  alternate  method.  Gramad. 
Propoeed  arriow  reduction,  whict)  «>niiM  maintain  a  sate  and  tiealthtul  atmosphaia, 

considered  acceptaUe  alternate  mettiod  Granted  wilt)  condrtions 
Use  of  knv-level  contKKious  caition  monoxide  monitonng  davicas  m  bUH  lines  laed 

tor  ntake  airways  considefod  acceptatjie  altemale  mettxxJ  Gramad  wiHi  contt- 

tnns. 
Proposed  airfkrn  reduction,  wtvcti  wouM  mamiain  a  sate  and  heaWiful  otmoaphan. 

considered  acceptatM  alternate  method  Granted  with  oorylitinna 
Patitnner's  proposal  to  plug  and  mne  through  oil  and  gas  wals  with  ipeciied 

precautions  considered  acceplaUe  alternate  method.  Granted  with  oondMona. 

M-84-111-C 

Empira  Energy  Corp 

30  CFR  75.326 

30  Cf-R  75.301 

30  CFR  75  1700 

M-84-125-C 

Aah  Coal  Co 

M-84-134-C 

OW  Ben  Coal  Co 

M-e4-140-C 

HAT.  Coal  Co „.... 

30  CFR  75  301 

M-84-157-C 

Conaolidation  Coal  Co 

30  CFR  75.1101-e _. 

conaidared  aocaptat>te  alternate  mettxx]  Granted  with  condMorw. ' 
Use  ol  a  single  line  of  automatic  spnnklers  lor  fire  piolactoii  at  nan  ani 
secondary  belt  conveyor  drives  considered  acceptable  aitamata  method.  Grant- 
ed with  conditions. 
Proposed  airfkTw  reduoton.  which  wouW  maintain  a  sale  and  healthful  atmosphara. 

considered  acceptable  alternate  method.  Granted  with  condMnns 
Use  of  a  bracket  on  the  battery  with  a  sal  screw-type  arrangement  to  k)ck  it  down 
on  the  mine's  scoops  considered  acceptable  anemate  method   GrwMed  mim 

M-84-168-C 

Twin  Oak  Coal  Co 

30  CFR  75  301 

M-84-176-C 

Peatxjdy  Coal  Co 

30  CFR  75  503 

U.S.  Steel  Mining  Co.,  Ine 

30  CFR  75.1700 „... 

30  CFR  75  506<d)  and  75  1303... 
30  CFR  75.305 

M-84-iei-C 

Petitioner's  propoeal  to  pkjg  and  mine  through  ol  and  gas  wads  with  spmaiad 
precautions  considered  acceptabte  alternate  method.  Granted  with  conations. 

Use  of  ttw  nonpermssibte  FEMCO  Ten-Shot  Blasting  Unit  with  apeaAc  sahyili 
consMered  acceptable  alternate  mettxxl.  Grwited. 

kKaliona  oonsNlered  acceptable  aNamals  malhad.  Granlad  wilh  condikone 

M-84-186-C 

M-84-187-C 

Peabody  Coal  Co 

M-84-188-C 

ChestrHJt  Coal  Co 

30  CFR  75  301 

M-84-191-C 

Kitt  Energy  Corp 

30  CFR  75.1700 

30  CFR  75.305 

30  CFR  75.1710 „.. 

30  CFR  75.1303 

30  CFR  75.301 

Petitioner's  proposal  to  pkig  and  mine  through  oil  and  gas  wels  with  specMied 

precautions  considered  acceptabte  altemate  method  Granted  with  corvMons. 
Due   to   a   rock   fall.   estatHahmg   ol  an   air   measurement   station   consKlarad 

acceptat)le  arterriate  method  Granted  with  condrtions. 
Use  of  cabs  or  canopies  in  specitied  mmmg  heights  on  the  mina's  atactic  lacs 

equipment  woukJ  result  in  a  dminution  of  salely.  Granted  with  conjiona. 
Use  ol  the  nonpermissiWe  explosives  and  detonating  devices  wittioui  avaaaang 

personnel  outby  the  portals  considered  acceptable  atlemats  method.  Owned 
'  with  corxMons. 
Proposed  airflow  redudton.  which  twxjkj  maintain  a  sate  and  healthM  atmoaphafa. 

conaidared  acceptable  aitamata  method.  Granted  with  conHHona. 

M-84-213-C 

Canada  Coal  Co.,  Inc 

M-84-228-C 

Thac  West  Mining.  Inc 

M-«4-229-C 
M-84-252-C 

Mid-Continent  Resources,  Inc 

C.R.  and  C.  Coal  Co 

|FR  Doc.  85-19641  Filed  8-15-85;  8:45  am] 
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Occupational  Safety  and  Health 
Administration 

Maryland  State  Standards;  Approval 

1.  Background  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupation  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4)  will  review 
and  approvQ  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902, 
On  July  5, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  O  to  Part  1952 
containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 


Subpart  O  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letter  dated  February  27, 1985,  from 
Commissioner  Dominic  N.  Fomaro, 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to  (1)  29  CFR 
1910.19,  29  CFR  1910.1000,  29  CFR 
1910.1047  and  Appendices  A,B,C,  and  D. 
pertaining  to  Ethylene  Oxide  as 
published  in  the  Federal  Register  of  June 
22, 1984,  (49  FR  25795-25802),  and  (2)  29 
CFR  1910.1043  pertaining  to  corrections 
to  Cotton  Dust  Standard  as  published  in 
the  Federal  Register  of  October  10, 1980 
(49  FR  67339-67340).  The  standards  are 
contained  in  COMAR  09.12.31.  Maryland 
Occupational  Safety  and  Health 
Standards  were  promulgated  after 
public  hearings  on  October  12, 1984. 
These  standards  were  effective 
February  25, 1985. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and 
accordingly  should  be  approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 


copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  3535  Market 
Street,  Suite  2100,  Philadelphia,  PA 
19104;  Office  of  the  Commissioner  of 
Labor  and  Industry,  501  SL  Paul  Place. 
Baltimore,  Maryland  21202;  and  the 
OSHA  Office  of  State  Programs,  Room 
N-3476.  Third  Street  and  Constitution 
Avenue.  NW..  Washington.  D.C.  202ia 
4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law,  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  August  16, 
1985. 


3312B 
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(Sec.  la.  Pub.  L  91-596,  84  Stat.  1606  (29 
US.C.  667)). 

Signed  at  Philadelphia.  Pennsylvania,  thia 
26th  day  of  fune.  1985. 
Linda  R.  Anku, 
Regional  A  dministrator. 

(FR  Doc  85-19642  Filed  a-15-85;  8:45  am] 
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Pension  and  Weff are  Benefit 
Programs  Office 

lAppUcation  No.  [>-S333| 

Withdra«Mt  of  ttw  Propoaed 
Exemption  lnvotv<nfl  the  Mhiesco,  Inc. 
Profit  Sharing  Plan,  <the  Plan)  Located 
in  Houston,  Texas 

In  the  Federal  Register  dated  October 
26, 1984  (49  FR  43129),  the  Department  of 
Labor  (the  Department)  published  a 
notice  of  pendency  of  a  proposed 
exemption  from  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  from  certain  taxes  imposed  by  the 
Internal  Revenue  Code  of  1954.  The 
notice  of  pendency  concerned  an 
application  filed  on  behalf  of  the  Plan. 

By  letter  of  July  17, 1985,  the 
Department  informed  the  applicant's 
representative  that  because  of  the 
failure  of  the  Plan's  independent 
fiduciary  to  respond  to  comments  raised 
with  respect  to  the  proposed  exemption 
or  to  schedule  a  conference  with  respect 
to  the  proposed  exemption,  the 
Department  had  made  a  final  decision  to 
withdraw  the  notice  of  pendency  of  the 
proposed  exemption  from  the  Federal 
Register. 

Accordingly,  this  application  is  hereby 
withdrawn  from  contrideration  by  the 
Department  of  Labor. 

Signed  at  Washington  D.C,  this  9th  day  of 
August  1985. 

Elliot  I.  Daniel, 

A  ssis  tant  A  dministrator  for  Begulations  and 
Interpretations.  Office  of  Pension  and 
Welfare  Benefit  Programs.  U.S.  Department  of 
Labor. 

[FR  Dog.  86-19683  Fikd  a-lS-SS;  8:45  am] 
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(ProhftiHed  Transaction  Exemption  85-134; 
Exemption  AppNcation  No.  [>-5793  et  at] 

Grant  of  IndhMiial  Ejcemptfons; 
Ironworkers  Local  No.  4,  et  al. 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

action:  Grant  of  Individual  Kcemptions. 


summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1^4  (the 
Code). 

^k>tices  were  pubHshed  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
sinnmary  of  facts  and  representations 
contained  in  each  application  for 
exemption  smd  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because.     . 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  >k).  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
th«  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interest*  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Ironworkers  Local  No.  6  Pension  Ftuid 
(the  Plan)  Located  in  Buffalo,  New  York 

[Prohibited  Transaction  Exemption  85-134; 
Exemption  Application  No.  D-57931 

Exemption 

The  restrictiaiis  of  section  408(a)', 
406(b)(l]  and  (bX2]  of  the  Act  and  the 


sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  purchase  by 
the  Plan  of  an  unimproved  parcel  of  real 
property  from  the  Ironloc  No.  6 
Corporation,  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
terms  of  such  transaction  are  at  least  as 
favorable  to  the  Plan  as  those  which  the 
Plan  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
21.  1985  at  50  FR  20962. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Atkinson  Trading  Co.,  Inc.  Pension  Plan 
(the  Plan)  Located  in  Gallup,  New 
Mexico 

[Prohibited  Transaction  Exemption  85-135; 
Exemption  Application  No.  D-5a05| 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b](2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  lease 
beyond  June  30, 1984  of  certain  real 
property  by  the  Plan  to  Atkinson 
Trading  Co.,  Inc.  the  employer,  provided 
the  terms  and  conditions  of  such  lease 
are  as  favorable  to  the  Plan  aa  those 
obtainable  in  a  similar  transaction  with 
an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
7, 1985  at  50  FR  24066. 

Effective  Date:  July  28, 1984 

For  Further  Information  Contact  Ms. 
Linda  Hamilton  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Consuit«its  in  Cardiology,  PA.  Pension 
Plaa  (the  Plan)  Located  ia  MiUbum,  New 
Jersey 

[Prohibited  Transaction  Exemption  85-T36; 
Exemption  Application  No.  5897] 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2}  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E]  of  the 
Code,  shall  not  apply  to  (1)  the  loan  (th? 
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Loan)  of  $100,000  by  the  Plan  to 
Consultants  in  Cardiology,  P.A.  (the 
Employer);  and  (2)  the  guarantee  of 
repayment  of  the  Loan  by  Drs.  Donald 
Rothfeld  and  Roland  Werres.the 
shareholders  of  the  Employer;  provided 
that  the  terms  of  the  Loan  are  no  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  third 
party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
18, 1985  at  50  FR  25349. 

For  Further  Information  Contact:  Ms. 
Linda  Shore  of  the  Department, 
telephone  (202)  523-6196.  (This  is  not  a 
toll-free  number.) 

Pront  Sharing  Plan  and  Trust  of 
Laboratory  Medicine  and  Pathology,  Inc. 
(the  Plan)  Located  in  Radford,  Virginia 

[Prohibited  Transaction  Exemption  85-137; 
Exemption  Application  No.  D-5963J 

Exemption 

The  sanctions  rersulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  purchase  by  the  Plan  of  a  certain 
parcel  of  unimproved  real  property  (the 
Property)  located  in  Montgomery 
County.  Virginia  from  Antonio  and 
Enrique  Perez,  the  sons  of  Antonio  and 
Ana  Perez,  the  owners  of  the  Plan 
sponsor  and  the  Plan  participants,  for 
$25,000  cash,  provided  that  such  price  is 
no  more  than  the  fair  market  value  of 
the  Property  at  the  time  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  2, 
1985  at  50  FR  27385. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8884.  (TTiis  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 


require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemption  are  supplemental 
to  and  not  in  derogation  of,  any  other 
provisions  of  the  act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington  DC.  this  8th  day  of 
August.  1985. 
Elliott  I.  Daniel, 

Assistant  Administrator  for  Regulations  and 
Interpretations,  Office  of  Pension  and 
Welfare  Benefit  Programs,  U.S.  Department  of 
Labor 

[FR  Doc.  85-19662  Filed  8-15-85:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission — new.  revision, 
or  extension:  New. 

2.  The  title  of  the  information 
collection:  Generic  Letter  to  Collect 
Operator  Licensing  Examination  Data. 

3.  The  form  number  if  applicable: 
N/A. 

4.  How  often  the  collection  is 
required:  Annually. 


5.  Who  will  be  required  or  asked  to 
report:  All  power  reactor  licensees  and 
applicants  for  an  operating  license. 

6.  An  estimate  of  the  number  of 
responses:  88  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  176  annually. 

8.  Section  3504(h).  Pub.  L.  96-511  does 
not  apply. 

9.  Abstract:  This  generic  letter  to 
nuclear  power  facilities  requests  the 
estimated  number  of  candidates  and 
dates  for  operator  licensing 
examinations.  This  letter  also  requests 
the  anticipated  dates  for  requaliflcation 
examinations.  This  information  is 
requested  for  four  fiscal  years, 
commencing  with  the  present.  This 
information  would  be  used  to  plan 
budgets  and  resources  in  regards  to 
operator  examination  scheduling  in 
order  to  meet  the  needs  of  the  nuclear 
industry. 

ADDRESSES:  Copies  of  the  submittal  will 
be  made  available  for  inspection  or 
copying  for  a  fee  at  the  NRC  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  D.C.  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Jefferson 
B.  Hill.  (202)  396-7340. 

NRC  Clearance  Officer  is  R.  Stephen 
Scott,  (301)  492-8585. 

Dated  at  Bethesda.  Maryland,  this  12th  day 
of  August,  1985. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Norry. 
Director,  Office  of  Administration. 
[FR  Doc.  85-19617  Filed  8-15-85;  8:45  am] 
BILLING  CODE  7S9O-01-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  the  OMB  review  of 
information  collection. 

summary:  The  Nl^C  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Licensee  Event  Report 
System. 

3.  The  form  number  if  applicable:  NRC 
Forms  366,  366A.  and  366B. 
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4.  How  often  the  collection  is 
r»*quired:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Holders  of  Operating  Licenses 
for  Commercial  Nuclear  Power  Plants. 

6.  An  estimate  of  the  number  of 
responses:  2^80. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  118.000. 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  collects  reports  of 
operational  events  at  commercial 
nuclear  power  plants  in  order  to  incorp- 
orate lessons  of  that  experience  in  the 
licensing  process,  and  to  feed  back  the 
lessons  of  that  experience  to  the  nuclear 
industry. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H 
Street  NVV..  Washington.  D.C.  20555. 

Comments  and  questions  should  be 
directed  to  the  O.VIB  reviewer  |efferson 
B.  Hill.  (202)  385-7340. 

The  NRC  Clearance  Ofncer  is  R. 
Stephen  Scott.  (301)  432-8585. 

Dated  at  Be'.hesda,  Maryland  this  9rti  day 
uf  August  t98S 

For  the  Nuclear  Regdatory  Commission. 
Patricia  G.  Non^, 
Director.  Office  of  Administration. 
|FR  Doc. 85-19618  RIed  8-15-85:  8:45  am] 
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(t>ocket  No.  50-254,  Llcensa  Na  DPR- 29. 
EA  84-1231 

Commonweatih  Edison  Co.  (Quad 
Cities  Plant,  Unit  l)c  Order  Imposing 
Civil  Monetary  Penalty 

I 

Commonwealth  Edison  Company  [the 
■  licensee")  is  the  bolder  of  Operating 
License  No.  DPR-29  (the  license")  issued 
by  the  Nuclear  Regulatory  Commission 
(ihe  "Commission").  The  Hcense 
authorizes  the  licensee  to  operate  the 
Quad  Cities  Plant.  Unit  1.  in  accordance 
with  the  conditions  specified  therein. 
The  license  was  issued  on  December  12, 
1972. 

II 

A  special  inspection  of  the  licensee's 
activities  was  conducted  during  the 
period  October  25— November  4.  1984. 
The  .-^esults  of  this  inspection  indicated 
that  the  licensee  had  not  conducted  its 
activities  in  full  compliance  with 
Commission  requirements  and  the 
conditions  of  its  license.  A  written 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  was  served 
upon  the  licensee  by  letter  dated 


December  12. 1984.  The  Notice  states  the 
nature  of  the  violation,  the  requirements 
of  the  Commission  regulations  or  licen.se 
conditions  that  were  violated,  and  the 
amount  of  civil  penalty  proposed  for  the 
violation.  The  Ucensee  responded  to  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  with  a  letter 
dated  February  15. 1985. 

Ill 

Upon  consideration  of  the  licensee's 
response  and  the  statements  of  fact 
explanation,  and  arguments  regarding 
rescission  or  mitigation  contained 
therein,  as  set  forth  in  the  Appendix  to 
this  Order,  the  Director  Office  of 
Inspection  and  Enforcement,  haa 
determined  that  the  violation  occurred 
as  stated  and  that  the  penalty  proposed 
for  the  violation  designated  in  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1984,  as  amended,  42  U.S.C.  2282.  Pub. 
L  96-29S,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Fifty  Thousand  Dollars 
($50,000)  within  thirty  days  of  the  date 
of  this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  Office  of  Inspection  and 
Enforcement,  USNRC.  Washington.  D.C. 
20555. 


The  licensee  may,  within  thrity  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement,  USNRC, 
Washington,  D.C.  20555.  A  copy  of  the 
hearing  request  shall  also  be  sent  to  the 
Executive  Legal  Director,  USNRC, 
Washington,  D.C  20555  and  to  the 
Regional  Administrator,  Region  III,  799 
Roosevelt  Road,  Glen  Ellyn.  Illinois 
60137.  If  a  hearing  is  requested,  the 
Commission  will  isstie  an  Order 
designating  the  time  and  place  of 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  thrity  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings  and,  if  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's^ 


requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Impositron  of 
Civil  Penally  referenced  in  section  II 
above;  and 

(b)  Whether  on  the  basis  of  such 
violation  this  Order  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Bethesda.  Maryland,  this  9tbday 
of  August.  1985. 

lames  M.  Taylor 

Director.  Office  of  Inspection  and 
Enforcement 

Appendix — Evaluation  and  Concfuston 

The  licensee's  February  15, 198& 
response  to  the  December  12, 1984 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  for  the 
Commonwealth  Edison  Company  (CE) 
Quad  Cities  Plant,  Unit  1  admits  the 
facts  occurred  as  stated  in  the  Notice 
but  denies  that  a  violation  occurred.  The 
violation  involved  a  Unit  1  licensed 
operator  who  left  his  assigned  position 
imattended.  with  the  Unit  operating  at 
full  power,  for  a  period  of  approximately 
15  minutes  while  he  responded  to  an 
event  that  was  in  progress  on  the 
adjacent  Unit.  During  this  period,  there 
was  no  licensed  operator  at  the  controie 
of  Unit  1  except  when  the  Unit  1 
operator  responded  to  an  annuciator  on 
his  own  Unit.  The  licensee's  arguments 
and  the  NRC's  evaluation  are  as  follows: 

Restatement  of  the  Violation 

10  CFR  50.54(k)  states.  "An  operator 
or  senior  operator  licensed  pursuant  to 
Part  55  of  this  chapter  shall  be  present 
at  the  controls  at  all  times  during  the 
operation  of  the  facility." 

Technical  Specification  6.2.A.  requires 
that  detailed  written  procedures  be 
prepared,  approved,  and  adhered  to  for 
operating  activities  involving  nuclear 
safety. 

Station  Procedure  QAP-300-2, 
Conduct  of  Shift  Operations,  paragraph 
9,  delineates  responsibilities  of  all 
operating  department  personnel  licensed 
by  the  Nuclear  Regulatory  Conunission 
as  Rreactor  Operators  and  performing 
the  duties  of  a  reactor  opo^tor.  Section 
9b  of  responsibilities  and  duties  states, 
"b.  To  be  present  at  the  controls  of  his 
assigned  shift  position  at  all  times." 

Tiie  duty  is  further  clarified  by  a 
notation  in  the  procedixre  which  states 
in  part: 

Paragraph  k  of  10  CFR  Part  50  states  "An 
operator  or  senior  licensed  pursuant  to  part 
55  of  this  chapter  shall  be  present  at  the 
controls  at  all  Limes  during  the  operation  of 
the  facility."  In  order  tO' comply  with  this 
paragraph,  an  operator  will  be  considered  to 
be  at  the  reactor  controls  if  he  (she)  is 
physically  within  the  operation  area  in  front 
of  the  unit  panels. 
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Contrary  to  the  above,  on  October  25. 
1984,  the  Unit  1  operator  licensed 
pursuant  to  Part  55  was  not  present  at 
the  controls  at  all  times  during  the 
operation  of  the  facility.  The  Unit  1 
operator  left  his  assigned  unit 
unattended  with  the  Unit  at  full  power, 
for  a  period  of  approximately  15 
minutes,  while  responding  to  event 
occurring  on  the  adjacent  Unit. 
Specifically,  the  Unit  1  operator  left  his 
position  to  assist  the  Unit  2  operator  in 
bypassing  the  Rod  Worth  Minimizer  and 
then  manually  initiated  the  High 
Pressure  Coolant  Injection  system  on 
Unit  2.  During  this  period  there  was  no 
operator  at  the  controls  physically 
within  the  operating  area  in  front  of  the 
unit  panels  of  Unit  1,  except  when  he 
responsided  to  an  annunciator  on  his 
Unit. 

This  is  a  Severity  Level  III  violation 
(Supplement  I).  (Civil  Penalty— $50,000). 

Summary  of  Licensee's  Response 

The  licensee  argues  that  the  "at-the- 
controls"  language  of  §  50.54(k)  is  vague 
and  subject  to  differing  interpretations. 
CE  notes  that  the  Notice  of  Violation 
cited  Quad  Cities  Station  Procedure 
QAP-300-2  as  a  basis  for  the  proposed 
violation  (see  restatement  of  violation 
for  QAP-300-2  language)  but  contends 
that  additional  language  in  this 
procedure  is  relevant. 

The  licensee  contends  that  the  Unit  1 
operator  was  always  in  a  position  to 
view  the  Unit  1  visual  alarms  and  was 
always  within  audible  range  of  the  Unit 
1  annunciators  during  the  fifteen  minute 
period  in  question.  It  is  the  licensee's 
position  that  the  distinct  locations  of 
Unit  1  and  2  annunciators,  at  opposite 
ends  of  the  control  room,  precluded  the 
possibility  of  confusing  a  Unit  2 
annunciator  with  a  Unit  1  annunciator. 
The  licensee  also  contends  that  the 
conduct  of  the  Unit  1  operator  showed 
professionalism  that  was  consistent 
with  the  letter  and  spirit  of  10  CFR 
50.54(k).  Commonwealth  Edison  argues 
that  a  citation  in  this  case  would  be 
inconsistent  with  the  NRC's  position  in 
the  past.  The  licensee  states  that 
procedures  similar  to  the  procedure  in 
question  have  been  in  effect  since  at 
least  1977  and  have  always  been 
understood  as  not  precluding  the 
operator  of  a  stable  unit  from  assisting 
an  operator  experiencing  difficulty  at 
another  unit  as  long  as  his  actions  did 
not  interfere  with  his  ability  to  respond 
to  potential  safety  events  at  his  unit. 
The  licensee  further  argues  that  Quad 
Cities  operators  have  done  so  in  the  past 
and  were  never  criticized  by  the  NRC 
for  such  conduct. 

CE  requests  that  if  the  Notice  of 
Violation  is  not  withdrawn  for  the 


reasons  stated  above,  the  penalty 
should  be  mitigated  because  CE  has 
instituted  certain  short-term  and  long- 
term  corrective  measures.  In  the  short- 
term  the  corporate  office  directed  that 
operating  personnel  shall  not  leave  the 
immediate  area  of  the  control  room  for 
which  they  have  responsibility.  Long- 
term  action  included  amending  the  Quad 
Cities  Conduct  of  Operations  Directive 
and  Station  Procedures.  It  is  CEs 
position  that  since  the  company's 
response  to  the  NRC's  concerns  was 
timely  and  consistent  with  the  situation, 
and  CE  conducted  an  immediate 
investigation  of  the  incident  and  issued 
comprehensive  guidance  addressing  the 
concerns,  a  basis  was  formed  for 
mitigation  of  the  civil  penalties  if  the 
violation  is  not  withdrawn. 

NRC  Evaluation 

The  NRC  staff  has  carefully  reviewed 
the  licensee's  response  and  has 
concluded  that  the  licensee  did  not 
provide  any  information  that  was  not 
already  considered  in  determining  the 
significance  of  the  violation  arid  the 
appropriate  civil  penalty.  While  the 
licensee  maintains  that  the  operator 
acted  in  a  professional  manner  in 
assisting  the  Unit  2  operator,  the  facts 
are  unchanged  that  the  operator  left  the 
controls  of  a  reactor  operating  at  100 
percent  power  for  a  period  of  time 
without  proper  relief  or  authorization. 

The  NRC  does  agree  with  the 
licensee's  statement  that  the  operator 
was  within  audible  range  of  the  Unit  1 
annunciators  under  some  circumstances. 
There  were,  however,  at  least  two 
circumstances  which  could  have 
interfered  with  proper  attention  to  Unit 
1  operation  or  problems  if  they  had 
occurred.  First,  the  operator  had  his 
back  to  the  Unit  1  panels  during  the  time 
he  was  working  on  a  Unit  2  system  and 
was  presumably  concentrating  on  Unit  2 
concerns.  Second,  if  a  scram  at  Unit  2 
had  occurred,  with  the  many  alarms 
associated  with  such  a  scram,  the  NRC 
believes  there  is  a  real  probability  that 
the  Unit  1  operator  would  not  have  been 
able  to  differentiate  a  Unit  2 
annunciator  from  a  Unit  1  annunciator. 

With  the  respect  to  the  licensee's 
argument  that  the  NRC  is  changing  its 
interpretation  of  10  CFR  50.54(k).  it  has 
always  been  the  NRC  position  that  the 
operator  must  be  present  at  the  controls 
at  all  times  during  operation  of  the 
facility  except  in  an  emergency  when 
action  is  immediately  needed  to  protect 
the  public  health  and  safety  (10  CFR 
50.54(x)).  Section  50.54(k)  is  clear  on  this 
point.  Regulatory  Guide  1.114,  Paragraph 
B.  provides  further  amplification,  if  any 
is  needed,  as  to  what  10  CFR  50.54(k) 
requires.  It  states: 


In  order  for  the  operator  at  the  controls  of  a 
nuclear  power  plant  to  be  able  to  carr>-  out 
these  and  other  responsibilities  in  a  timely 
fashion,  he  must  give  his  attention  to  the 
condition  of  the  plant  at  all  times  (emphasis 
added). 

It  is  the  responsibility  of  the  licensee 
to  ensure  that  station  procedures  are 
consistent  with  the  regulations.  The 
licensee's  procedures  state  ". . .  an 
operator  will  be  considered  to  be  at  the 
reactor  controls  if  he  (she)  is  physically 
within  the  operating  area  in  front  of  the 
unit  panels.  An  operator  is  not  at  the 
controls  when  behind  the  panels  or  out 
of  the  control  room."  Although  this 
procedure  describes  some  examples  of 
not  being  at  the  controls,  it  does  not 
cover  all  of  the  possible  situations  such 
as  the  one  at  issue  here.  To  read  it  as 
describing  all  of  the  impermissible 
situations  would  be  inconsistent  with 
the  regulations  and  inappropriate. 

The  NRC  was  also  concerned  that  the 
off-going  Shift  Control  Room  Engineer 
(SCRE),  by  leaving  the  control  room  to 
go  and  talk  to  the  Shift  Engineer,  did  not 
exercise  adequate  control  over  the 
control  room  operators  during  the 
transient.  Because  the  SCRE  was  out  of 
the  control  room  "he  was  (1)  imaware 
that  Unit  1  was  unattended  and  (2)  the 
Unit  1  operator  did  not  receive  proper 
relief  or  authorization  when  leaving  the 
controls. 

NRC  inspectors  have  always  taken 
the  position  that  when  a  reactor 
operator  was  away  from  the  control 
panels,  another  licensed  operator  must 
monitor  the  status  of  the  "unattended" 
imit  except  in  an  emei^ency  as 
described  above.  This  was  not  such  an 
emergency.  To  the  extent  that  Quad 
Cities  personnel  have  previously  acted 
in  a  fashion  similar  to  that  which  is  the 
subject  of  the  violation  at  issue,  such 
actions  were  improper.  The  N'RC  was 
unaware  of  such  past  practice  and.  had 
it  been  aware,  would  not  have  condoned 
it. 

With  respect  to  mitigation  of  the  civil 
penalty,  the  NRC  staff  can  find  no  basis 
for  such  action.  As  stated  in  the  NRC's 
December  12, 1984  letter  to  CE,  this 
violation  is  indicative  of  poor 
performance  in  the  area  of  adherence  to 
operating  procedures  which  define 
responsibilities  for  the  control  of  control 
room  operations.  Your  corrective  actions 
for  previous  violations  in  this  area 
should  have  precluded  this  latest  event 
In  fact,  the  latest  event,  in  conjunction 
with  prior  events,  could  be  used  as  basis 
for  escalation  of  the  base  civil  penalty. 
However,  since  your  corrective  actions 
were  prompt  and  extensive,  no  increase 
in  the  civil  penalty  was  proposed. 
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NRC  Conclusion 

For  the  above  reasons,  the  NRC  staff 
believes  that  the  violation  occurred  as 
stated.  As  previously  stated,  although 
the  NRC  staff  does  recognize  that  the 
licensee  has  taken  corrective  actions, 
mitigation  of  the  proposed  penalty  is  not 
warranted.  Thus,  the  violation  occurred 
as  stated  and  a  civil  penalty  in  the 
amount  of  $50,000  is  appropriate. 

(FR  Doc.  85-19619  Filed  8-15-85:  8:45  amj 

BILUNG  COOC  7590-01-11 


(Docket  No.  30-20982,  Ucense  No.  37- 
23370-01,  EA  85-011 

North  American  Inspection,  Inc.;  Order 
imposing  Civil  Monetary  Penalties 

I 

North  American  Inspection,  Inc.,  3906 
Main  Street,  P.O.  Box  88,  Laurys  Station. 
Pennsylvania  (the  "licensee"),  is  the 
holder  of  License  No.  37-23370-01  (the 
"license")  issued  by  the  Nuclear 
Regulatory  Commission  (the  "NRC") 
which  authorizes  the  licensee  to  possess 
and  use  radioactive  materials  in 
accordance  with  conditions  speciHed 
therein.  License  No.  37-23370-01  was 
issued  on  April  5, 1984. 

n 

A  safety  inspection  of  the  licensee's 
activities  under  the  license  was 
conducted  on  October  18-19, 1984  at  the 
licensee's  facility  in  Laurys  Station, 
Pennsylvania,  and  at  a  radiography  field 
site  in  Bethlehem,  Pennsylvania. 
Another  NRC  safety  inspection  was 
conducted  on  January  10, 1985  at  the 
licensee's  facility  in  Laurys  Station, 
Pennsylvania,  and  on  January  16. 1985  at 
a  radiography  field  site  in  Lebanon,  New 
Jersey.  As  a  result  of  the  inspections,  the 
NRC  staff  determined  that  the  licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
was  served  upon  the  licensee  by  letter 
dated  February  6, 1985.  The  Notice 
stated  the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalties.  Response? 
dated  February  21  and  26, 1985  to  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  were 
received  from  the  licensee.  In  addition, 
at  the  request  of  the  NRC,  a  financial 
statement  was  provided  by  the  licensee 
by  letter  dated  April  10, 1985. 

Ill 

Upon  consideration  of  the  licensee's 
reponses  and  the  statements  of  fact, 
explanations,  and  arguments  for 


remission  or  mitigation  of  the  proposed 
civil  penalties  contained  therein,  as  set 
forth  in  the  Appendix  to  this  Order,  the 
Director,  Office  of  Inspection  and 
Enforcement,  has  determined  that  the 
violations  occurred  as  stated  and  that 
the  penalties  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282. 
Pub.  L  96-295),  and  10  CFR  2.205,  it  is 
hereby  ordered  that: 

The  licensee  pay  civil  penalties  in  the 
amount  of  Five  Thousand  Dollars 
($5,000)  within  thirty  days  of  the  date  of 
this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the  Director 
of  the  Office  of  Inspection  and 
Enforcement.  USNRC,  Washington,  D.C. 
20555. 


The  licensee  may,  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement.  A  copy  of 
the  hearing  request  shall  also  be  sent  to 
the  Executive  Legal  Director,  USNRC. 
Washington.  D.C.  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
the  hearing.  Upon  failure  of  the  licensee 
to  request  a  hearing  within  thirty  days 
of  the  date  of  this  Order,  the  provisions 
of  this  Order  shall  be  effective  without 
further  proceedings  and.  if  payment  has 
not  been  made  by  that  time,  the  matter 
may  be  referred  to  the  Attorney  General 
for  collection. 

VI 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  violated  NRC 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties:  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Bethesda.  Maryland  this  7th  day 
of  August  1985. 
For  the  Nuclear  Regulatory  Commission. 

James  M.  Taylor, 

Director.  Office  of  Inspection  and 
Enforcement. 

Appendix — Evaluation  and  Conclusion 

In  the  licensee's  February  21  and  26, 
1985  and  April  10. 1985  responses  to  the 
Notice  of  Violation  and  Proposed 


Imposition  of  Civil  Penalties  dated 
February  6, 1985,  the  licensee  denies 
some  of  the  violations  and  admits 
others:  requests  reduction  of  the  severity 
level  of  the  violations;  and  requests  that 
the  penalties  be  waived,  claiming  that 
imposition  of  the  civil  penalties  will  be  a 
financial  burden  to  the  company. 
Provided  below  are  (1)  a  restatement  of 
each  violation;  (2)  a  summary  of  the 
licensee's  response  regarding  each 
violation:  and  (3)  the  NRC's  evaluation 
of  the  licensee's  response. 

Restatement  of  Violation  A 

10  CFR  34.31(a)  requires  that  no 
individual  act  as  a  radiographer  until 
that  individual  can  demonstrate  his 
understanding  of  the  instructions  which 
he  has  received  regarding  the  subjects 
covered  in  Appendix  A  of  Part  34  and 
has  successfully  completed  a  written 
test  and  a  field  examination  on  the 
subjects  covered. 

Contrary  to  the  above,  on  October  18, 
1984,  at  a  field  site  in  Bethlehem, 
Pennsylvania,  individuals  were 
permitted  to  act  as  radiographers  prior 
to  demonstrating  their  understanding  of 
the  subjects  outlined  in  Appendix  A  of 
Part  34.  prior  to  passing  a  written  test, 
and  prior  to  demonstrating  their 
competence  to  use  the  licensee's 
radiographic  exposure  devices,  survey 
instruments,  and  related  handling  tools. 

Summary  of  Licensee's  Response 
Regarding  Violation  A 

The  licensee  concedes  that,  for 
Individual  B.  management  did  not 
produce  documents  to  support 
Individual  B's  radiographer  status  at  the 
time  of  the  inspection. 

NRC  Evaluation  of  Licensee's  Response 
Regarding  Violation  A 

At  the  time  of  the  inspection,  the 
licensee's  President  (who  was  also  the 
acting  Radiation  Safety  Officer),  the 
licensee's  Operations  Manager,  and 
Individual  A.  who  is  the  husband  of 
Individual  B.  each  told  the  NRC 
inspectors  that  Individual  B  was  only 
qualified  to  be  a  Radiographer's 
Assistant.  At  the  time  of  the  inspection 
and  at  the  enforcement  conference  on 
November  14. 1984.  the  licensee  did  not 
provide  any  information  to  indicate  that 
Individual  B  had  completed  all  training 
requirements  of  the  license  and  10  CFR 
Part  34.  A  recent  inspection  conducted 
on  June  13  and  14. 1985  at  NAI  revealed 
that  Individual  B  had  completed  the 
radiographer's  examination  in  April 

1984,  but  did  not  compete  the  required 
practical  factors  test  until  February 

1985.  Since  Individual  B  performed  as  a 
radiographer  without  having  satisfied    ■ 
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the  required  program  for  qualification, 
the  violation  remains  as  stated. 

The  fact  that  Individual  C  also 
performed  as  a  radiographer  without 
completing  the  required  training  was  not 
disputed  in  the  licensee's  response. 
Therefore,  the  violation  remains  as 
proposed. 

Restatement  of  Violation  B 

10  CFR  34.41  requires  the  radiographer 
or  radiographer's  assistant  to  maintain 
direct  surveillance  of  the  operation  to 
protect  against  unauthorized  entry  into  a 
high  radiation  area. 

Contrary  to  the  above,  on  October  18. 
1984,  at  a  field  site  in  Bethlehem. 
Pennsylvania,  a  high  radiation  area 
existed  in  a  building  adjacent  to  the 
area  where  radiographic  operations 
were  being  performed,  and  direct 
surveillance  was  not  maintained  to 
protect  against  unauthorized  entry  into 
the  high  radiation  area. 

Restatement  of  Violation  C.l 

10  CFR  20.105(b)  requires  that 
radiation  levels  in  unrestricted  areas  be 
limited  so  that  an  individual  who  was 
continuously  present  in  the  area  could 
not  receive  a  dose  in  excess  of  2 
millirems  in  any  hour  or  100  millirems  in 
any  seven  consecutive  days. 

Contrary  to  the  above,  on  October  18. 
1984,  at  a  field  site  in  Bethlehem, 
Pennsylvania,  radiation  levels  of  200 
millirems  per  hour  existed  in  an 
unrestricted  area  of  an  adjacent  building 
when  radiography  was  being  conducted 
using  a  cobalt-60  source.  Access  to  this 
area  was  not  controlled  for  the  purposes 
of  radiation  protection. 

Summary  of  Licensee's  Response 
Regarding  Violations  B  and  C.l 

The  licensee's  response  states  that  as 
a  service  company  they  were 
subordinate  to  Bethlehem  Steel 
Corporations  Radiation  Safety  Program. 
The  licensee's  consultant  states  that  the 
N'RC  inspector  did  not  identify  the  area 
correctly,  access  was  limited  and 
posted,  and  surveillance  was 
maintained.  The  consultant  further 
states.  ".  .  .  where  the  readings  were 
taken  by  the  inspector  in  the  adjacent 
bay  was  at  an  overhead  roll-up  position 
and  was  the  worst  exposure  condition 
for  the  day  .  .  ." 

NRC  Evaluation  of  Licensee's  Response 
Regarding  Violations  B  and  C.l 

The  licensee's  contention  that  it  is 
subordinate  to  Bethlehem  Steel's 
Radiation  Safety  Program  is  incorrect, 
and  demonstrates  an  inadequate 
understanding  of  the  responsibilities  of 
an  NRC  licensee.  The  inspectors 
observed  that  licensee  personnel  did  not 


survey  and  control  access  to  the  storage 
bay  adjacent  to  the  end  of  the  building 
where  radiography  was  taking  place, 
and  in  this  area,  the  NRC  inspector 
measured  a  radiation  dose  rate  of  200 
millirems  per  hour.  Although  the 
licensee  contends  that  Bethlehem  was 
aware  of  its  radiography  activity  and 
restricted  personnel  from  being  in  the 
area,  Bethlehem  Steel  representatives 
informed  the  inspectors  that  their  Fire 
Marshall  was  required  to  enter  this  area 
periodically  during  his  routine  tours  of 
the  Bethlehem  facility.  The  licensee 
acknowledges  that  it  did  not  maintain 
direct  surveillance  of  this  area. 
Therefore,  the  violations  remain  as 
proposed. 

Restatement  of  Violation  C.2 

10  CFR  20.105(b)  requires  that 
radiation  levels  in  unrestricted  areas  be 
limited  so  that  an  individual  who  was 
continuously  present  in  the  area  could 
not  receive  a  dose  in  excess  of  2 
millirems  in  any  hour  or  100  millirems  in 
any  seven  consecutive  days. 

Contrary  to  the  above,  on  October  4, 
1984.  radiation  levels  in  excess  of  the 
limits  set  forth  in  10  CFR  20.105(b) 
existed  in  a  restaurant  which  is  located 
44  feet  from  the  licensee's  facility  in 
Laurys  Station,  Pennsylvania  in  which 
radiography  took  place. 

Summary  of  Licensee's  Response 
Regarding  Violation  C.2 

The  licensee  contends  that  the 
radiation  levels  outside  the  licensee's 
facility  in  Laurys  Station,  Pennsylvania 
never  exceeded  the  limits  of  10  CFR 
20.105. 

NRC  Evaluation  of  Licensee's  Response 
Regarding  Violation  C.2 

The  licensee's  survey  report  for 
October  4, 1984,  which  was  examined  at 
the  time  of  the  NRC  inspection, 
indicated  that  a  radiation  level  of  two 
millirems  per  hour  existed  at  200  feet 
from  the  source  in  all  directions.  While 
the  licensee  now  contends  that  this 
recorded  survey  is  in  error,  the  licensee 
does  not  provide  the  reasons  why  the 
record  of  the  survey  was  incorrect,  and 
did  not  provide  any  information  in  their 
response  regarding  the  actual  radiation 
levels  measured  by  the  radiographer  in 
the  unrestricted  area  in  the  vicinity  of 
the  Laurys  Station  facility.  This  would 
include  the  areas  outside  the  unshielded 
bay  doors  on  the  south  side  of  the 
facility,  and  all  other  areas  to  which 
access  is  not  controlled  by  the  licensee. 
Therefore,  the  violation  remains  as 
proposed. 


Restatement  of  Violation  D 

10  CFR  34.29(b)  requires  that  each 
entrance  used  for  personnel  access  to 
the  high  radiation  area  in  a  permanent 
radiographic  installation  have  both 
visible  and  audible  warning  signals  to 
warn  of  the  presence  of  radiation.  The 
visible  signal  is  required  to  be  actuated 
by  radiation  whenever  the  source  is 
exposed  and  the  audible  signal  is 
required  to  be  actuated  when  an  attempt 
is  made  to  enter  the  installation  while 
the  source  is  exposed. 

Contrary  to  the  above,  as  of  October 
19, 1984,  the  permanent  radiographic 
installation  located  in  the  L,aurys 
Station,  Pennsylvania  facility  did  not 
have  the  required  warning  signals 
■installed. 

Summary  of  Licensee 's  Response 
Regarding  Violation  D 

The  licensee  contends  that  the  facility 
located  in  Laurys  Station,  Pennsylvania 
is  not  a  permanent  radiographic 
installation. 

NRC  Evaluation  of  Licensee's  Response 
Regarding  Violation  D 

10  CFR  34.29  defines  a  permanent 
radiographic  installation  as  "...  a 
shielded  installation  or  structure 
designed  or  intended  for  radiography 
and  in  which  radiography  is  regularly 
performed." 

In  their  response,  the  licensee 
indicates  that  the  Laurys  Station  facility 
is  a  shielded  structure  and  also 
indicates  that  two  different  radiography 
firms  have  performed  radiography  there 
since  at  least  1979.  Further,  information 
supplied  by  the  licensee  to  the  NRC 
indicated  that  this  facility  was  used 
regularly  between  April  and  October  1. 
1934.  Since  the  facility  is  shielded, 
apparently  intended  for  radiography, 
and  radiography  was  regularly 
performed  there,  the  Laurys  Station 
facility  met  the  definition  of  a 
"permanent  radiographic  installation" 
as  defined  by  10  CFR  34.2(h).  Therefore, 
since  the  required  warning  signals  were 
not  installed,  a  violation  of  10  CFR  34.29 
remains  as  proposed.  ^ 

Restatement  of  Violations  E.L  E.2,  and 
E.3  Y 

10  CFR  71.5(a)  requires  thanlicensed 
material  being  transported  ccffnply  with 
the  applicable  requirements  m  the 
regulations  appropriate  to  theamode  of 
transport  of  the  Department  df 
Transportation  in  49  CFR  Paris  170-189. 

1.  49  CFR  172.403(c)  required  that 
packages  containing  radioactive 
material  with  radiation  levels  in  excess 
of  50  millirem  per  hour  at  the  package 
surface  or  1  millirem  per  hour  at  three 
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feet  be  affixed  with  a  Radioactive 
Yellow  III  label. 

Contrary  to  the  above,  on  October  19, 
1984,  a  radioactive  exposure  device 
exhibiting  radiation  levels  of  60  millirem 
per  hour  at  the  surface  and  1-2  millirem 
per  hour  at  three  feet  was  transported 
without  a  Radioactive  Yellow  III  label 
affixed  to  the  device. 

2.  49  CFR  172.504(a)  requires  that  a 
vehicle  carrying  packages  bearing  the 
Radioactive  Yellow  III  level  be 
placarded  on  each  end  and  each  side 
with  "Radioactive"  placards. 

Contrary  to  the  above,  on  October  19, 
1984,  a  radioactive  exposure  device  that 
should  have  been  labeled  with  a 
Radioactive  Yellow  III  label  was 
transported  in  a  vehicle  which  was  not 
properly  placarded. 

3.  49  CFR  173.448(a)  requires  each 
shipment  of  radioactive  material  to  be 
secured  in  order  to  prevent  shifting 
during  normal  transportation  conditions. 

Contrary  to  the  above,  on  October  18, 
1984,  a  radioactive  exposure  device  was 
transported  without  being  secured  to  the 
vehicle  in  order  to  prevent  shifting 
during  normal  transportation. 

Summary  of  Licensee 's  Response 
Regarding  Violations  El.  E.2.  and  E.3 

The  licensee  states  ".  .  .  management 
personnel  disclosed  that  there  exists  a 
lack  of  understanding  in  part  of  this 
procedure,"  referring  to  49  CFR  171 
through  177.  The  hcensee  contends  that 
the  NRC  inspector  did  not  witness  the 
use  of  the  truck,  but  obtained  hearsay 
information  from  a  licensee  employee 
and  contends  that  the  materials  were  in 
storage.  The  licensee  also  contends  that 
the  procedure  in  its  manual  speciHes 
comphance  with  DOT  regulations. 

NRC  Evaluation  of  Licensee's  Response 
Regarding  Violations  E.l.  E.2.  and  E.3 

At  the  time  of  the  inspection,  the 
inspectors  were  informed  by  licensee 
personnel  that  the  vehicle  they  had 
inspected  was  used  the  previous  day  to 
transport  licensed  material  and  that  the 
truck  was  in  the  same  condition  when 
the  inspectors  observed  it  as  it  was  the 
previous  day. 

The  NRC  utilizes  observations  by  the 
inspectors,  statements  by  licensee 
personnel,  records  maintained  by  the 
licensee  and  measurements  made  by 
inspectors  as  the  bases  for  determining 
compliance  with  NRC  regulations  and 
license  conditions.  In  this  instance,  NRC 
measurement  of  the  radiation  levels 
from  the  package  in  question  and 
statements  from  licensee  employees 
concerning  the  conditions  of  transport  of 
the  package  provided  the  bases  for  the 
yiolation.  Further,  regarding  the 
licensee's  procedures  which  specify 


compliance  with  DOT  regulations,  the 
failure  to  implement  these  procedures 
and  comply  with  the  appropriate 
regulations  were  the  bases  for  the 
violation.  Therefore,  the  violations 
remain  as  proposed. 

Restatement  of  Violation  F 

10  CFR  34.23(b)  requires  that  a 
physical  radiation  survey  be  made  after 
each  radiographic  exposure  to 
determine  that  the  sealed  source  has 
been  returned  to  its  shielded  position. 
The  entire  circumference  of  the 
radiographic  exposure  device  must  be 
surveyed  and.  if  the  device  has  a  source 
guide  tube,  the  survey  must  include  the 
entire  length  of  the  guide  tube. 

Contrary  to  the  above,  on  October  18, 
1984.  a  radiographer's  assistant  did  not 
perform  a  survey  that  was  adequate  to 
determine  that  the  sealed  source  had 
returned  to  its  shielded  position  in  that 
the  survey  did  not  include  the  entire 
circumference  of  the  exposure  device 
and  the  entire  length  of  the  guide  tube. 

Summary  of  Licensee 's  Response 
Regarding  Violation  F 

The  licensee  acknowledges  the 
violation,  but  contends  the 
requirement's  intent  was  fulfilled.  The 
licensee  urges  these  requirements  be 
administered  and  implemented  with 
discretion. 

NRC  Evaluation  of  Licensee's  Response 
Regarding  Violation  F 

The  meaning  of  the  requirement  is 
clean  namely,  that  a  complete  survey  of 
the  entire  circumference  of  the  exposure 
device  and  the  entire  length  of  the  guide 
tube  must  be  made  after  each 
radiographic  exposure.  The  inspectors 
observed  that  neither  Individual  B  nor 
Individual  C  performed  these  surveys  as 
required.  Therefore,  the  violation 
remains  as  proposed.  The  inspector 
noted  that  Individual  A,  the  only 
qualiHed  individual  performing 
radiography  the  day  of  the  inspection, 
did  survey  the  guide  tube. 

Restatement  of  Violation  G 

10  CFR  34.27  requires  that  a  utilization 
log  be  maintained  indicating  the  plant  or 
site  where  the  radiation  expsoure 
devices  are  used. 

Contrary  to  the  above,  on  October  19, 
1984,  a  cobalt-60  exposure  device  was 
used  at  a  field  site  in  Bethlehem, 
Pennsylvania,  but  such  use  was  not 
indicated  in  the  utilization  log. 

Summary  of  Licensee's  Response 
Regarding  Violation  G 

The  licensee  contends  that  this  was  a 
misunderstanding  by  the  NRC  inspector 
because  he  thought  the  "check-out  and 


storage  form"  was  being  used  as  a 
utilization  log.  The  licensee  states  that 
the  storage  utilization  log  would  have 
been  completed  when  the  radiographer's 
shift  was  completed. 

NRC  Evaluation  of  Licensee 's  Response 
Regarding  Violation  G 

10  CFR  34.27  requires  that  a  log  be 
maintained  current  where  devices  are 
used.  The  purpose  of  the  log  is  defeated 
if  entries  are  made  when  use  of  the 
device  is  complete  and  the  device  is 
returned  to  the  storage  location.  The 
storage  utilization  log  is  intended  to 
record  the  location  of  the  exposure 
devices  when  they  are  in  the  field.  The 
NRC  inspector  verified,  while  reviewing 
the  form,  that  a  device  had  been 
removed  from  storage  and  the  storage 
utilization  log  was  not  completed  to 
reflect  this  removal.  Therefore,  the 
violation  remains  as  proposed. 

Restatement  of  Violation  H 

10  CFR  20.408(b)  requires  that  a  report 
be  sent  to  the  NRC  of  an  individual's 
exposure  to  radiation  when  he 
terminates  employment. 

Contary  to  the  above,  since  April  5, 
1984,  four  individuals  terminated 
employment,  but  as  of  October  19. 1984, 
termination  reports  were  not  provided  to 
the  NRC. 

Summary  of  Licensee 's  Response 
Regarding  Violation  H 

The  licensee  acknowledges  this 
violation. 

NRC  Evaluation  of  Licensee's  Response 
Regarding  Violation  H 

No  evaluation  required. 

Restatement  of  Violation  I 

Condition  17  of  License  No.  37-23370- 
01  requires  that  licensed  material  be 
possessed  and  used  in  accordance  with 
statements,  representations,  and 
procedures  contained  in  the  application 
dated  January  31, 1984,  and  letters  dated 
March  22, 1984  and  May  4, 1984. 

Item  5.3.3  on  page  5.2  of  the 
application  dated  January  31, 1948, 
requires  that  a  person  hired  with 
radiographer  credentials  from  another 
company  complete  a  practical 
performance  examination  before  being 
assigned  to  perform  radiography. 

Contrary  to  the  above,  as  of  January 
11, 1985,  a  person  hired  with 
radiographer  credentials  from  another 
company  did  not  complete  a  practical 
performance  examination  before  being 
assigned  to  perform  radiography. 
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Summary  of  Licensee's  Response 
Regarding  Violation  I 

The  licensee  does  not  deny  this 
violation. 

NRC  Evaluation  of  Licensee's  Response 
Regarding  Violation  I 

No  evaluation  required. 

Restatement  of  Violation  J 

10  CFR  34.22(a)  requires  that,  during 
radiography  operations,  the  sealed 
source  assembly  be  secured  in  the 
shielded  position  each  time  the  source  is 
returned  to  that  position. 

Contrary  to  the  above,  on  January  16, 
1985,  a  radiographer  performed  a 
number  of  radiographic  exposures  and 
cranked  the  source  from  the  end  of  the 
guide  tube  to  the  shielded  position  in  the 
exposure  device  each  time,  but  did  not 
secure  the  source  between  each 
exposure. 

Summary  of  Licensee's  Response 
Regarding  Violation/ 

The  licensee  stated  ".  .  .  we  do  not 
consider  'secure'  to  having  the  same 
meaning  as  'lock'.  Otherwise,  why 
would  both  words  be  used  in  paragraph 
10  CFR  34.22(a)  &  (b)  if  one  word  meant 
the  same  as  both."  The  licensee  stated 
that  the  radiographer  properly  surveyed 
his  camera  to  assure  that  the  source  was 
in  the  secured  position  and  the  camera 
was  under  his  constant  surveillance  at 
all  times. 

NRC  Evaluation  of  Licensee's  Response 
Regarding  Violation/ 

The  requirement  in  10  CFR  34.22  to 
secure  the  source  assembly  in  the 
shielded  position  each  time  means  that 
the  licensee  must  do  more  than  merely 
retract  the  source  to  the  shielded 
position  and  keep  it  under  observation. 
Some  positive  action  is  required  to 
prevent  the  inadvertent  release  of  the 
source  from  the  shielded  position  if  the 
device  or  crank  is  moved.  For  most 
radiographic  sources  this  may  indeed 
mean  using  the  locking  device  on  the 
source.  But  the  requirement  to  secure  it 
after  each  exposure  is  separate  from  the 
requirement  to  keep  the  source,  locked  if 
it  is  not  under  direct  surveillance.  In  this 
case  the  device  was  not  locked  or 
otherwise  positively  secured  between 
exposures  and  the  violation  remains  as 
proposed. 

Summary  of  Licensee's  Response  to 
Proposed  Imposition  of  Civil  Penalities 

The  licensee  maintains  that  the  civil 
penalty  should  be  withdrawn  due  to  its 
fmancial  condition.  It  claims  to  have 
been  in  business  only  a  short  time 
(approximately  16  monhts]  and  to  have 
been  undercapitalized  from  the  outset. 


At  the  request  of  NRC  Region  I,  the 
licensee  submitted  financial  statements 
in  support  of  this  position  indicating  that 
it  has  a  substantial  accumulated  debt.  It 
further  maintains  that  this  civil  penalty, 
when  coupled  with  current  tax  liabilities 
and  operating  costs,  will  force  the 
company  to  file  for  protection  under  the 
Federal  Bankruptcy  Laws,  Chapter  11. 

NRC  Evaluation  of  Licensee's  Response 
to  Proposed  Imposition  of  Civil 
Penalities 

•The  Enforcement  Policy  makes  clear 
that  is  not  the  intent  of  a  civil  penalty  to 
put  a  licensee  out  of  business  or 
adversely  affect  a  licensee's  ability  to 
safely  conduct  licensed  operations.  The 
assessment  of  a  civil  penalty  should 
take  into  account  a  licensee's  ability  to 
pay.  However,  after  the  staff  analysis  of 
the  financial  statement  submitted  with 
the  licensee's  letter  of  April  10, 1985.  the 
NRC  is  not  convinced  that  civil 
penalties  of  the  magnitude  proposed 
($5,000)  will  put  this  licensee  out  of 
business.  Although  it  is  conceded  that 
the  company  may  have  a  cash  flow 
problem,  the  licensee's  net  sales  for  the 
last  nine  months  of  CY 1984  should 
enable  the  licensee  to  pay  the  civil 
penalty  and  to  safely  conduct  licensed 
operations.  This  is  especially  true  since 
much  of  the  company's  debt  is  owed  to 
either  its  majority  or  minority 
stockholders. 

NRC  Conclusion 

The  licensee's  response  does  not 
justify  withdrawal  of  any  of  the 
violations,  or  reducing  the  severity  level 
of  the  violations.  Accordingly,  civil 
penalities  of  Five  Thousand  Dollars  are 
imposed. 

[FR  Doc.  85-19620  Filed  8-15-85:  8:45  am] 

BILUNQ  CODE  7SM>-01-M 


[Docket  No.  50-387] 

Pennsylvania  Power  and  Light  Co.  et 
al.;  Denial  of  Ainendnr>ent  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  in  part  requests  by  the  licensee 
for  amendments  to  Facility  Operating 
License  NPF-14,  issued  to  the 
Pennsylvania  Power  and  Light 
Company,  for  operation  of  the 
Susquehanna  Steam  Electric  Station, 
Unit  1  located  in  Luzerne  County. 
Pennsylvania.  The  Notice  of 
Consideration  of  Issuance  of 
Amendments  was  published  in  the 
Federal  Register  on  December  31, 1984 


and  January  23, 1985  (49  FR  252)  and  (50 
FR  3051)  respectively. 

The  amendments  as  proposed  by  the 
licensee,  would  change  the  Unit  1 
Technical  Specifications  as  follows:  (1) 
Page  3/4  3-55/Table  4.3.&-1:  Changing 
Channel  Calibration  surveillance 
intervals  to  be  less  conservative  than 
the  present  requirement.  Experience  has 
shown  that  electrical  equipment  will 
tend  to  drift  or  fail  and  as  a  result 
surveillance  requirements  were 
established.  The  frequency  of 
surveillance  has  been  based  on  the 
difficulty  in  conducting  the  surveillance 
test  and  the  consequence  of  equipment 
failure.  The  staff  has  defined  the 
required  surveillance  intervals  on  a 
generic  basis  in  the  standard  Technical 
Specifications.  The  licensee  has 
proposed  substantial  departures  from 
the  requirements  in  the  standard 
Technical  Specifications,  but  has  not 
provided  an  acceptable  basis  for  this 
departure  from  the  staffs  judgment. 
Therefore,  the  staff  has  denied  the 
licensee's  request.  (2)  Page  3/4  3-a- 
Incorporating  a  quarterly  surveillance 
interval  for  the  channel  functional  test 
for  the  Scram  Discharge  Volume  (SDV) 
float  switches.  The  staff  has  denied  this 
request  and  requires  the  licensee  to  test 
on  a  monthly  basis.  The  objective  of  the 
SDV  modification  was  to  provide 
reliable  instrumentation  which  can 
acconmiodate  a  single  random  failure  or 
potential  common-cause  failures  for  all 
postulated  SDV  filling  events.  The  basis 
for  this  denial  is  the  same  as  that  stated 
above.  Additionally,  experience  has 
shown  that  problems  have  been 
experienced  in  the  past  with  these  SDV 
float  switches  and  these  problems  have 
been  discovered  as  a  result  of  the 
sur\'eillance  tests.  Therefore,  the  staff 
finds  the  monthly  testing  interval  to 
serve  a  useful  purpose.  (3)  Page  3/4  5-5/ 
Insert  A:  Including  a  new  surveillance 
requirement  to  test  the  LOCA/false 
LOCA  logic  in  support  of  two  unit 
operation.  The  staff  has  denied  this 
proposal  due  to  the  potentially  long  time 
lapses  between  testing  of  the  LOCA/ 
false  LOCA  logic.  The  staff  finds  that 
the  licensee's  proposal  does  not  provide 
good  assurance  that  the  LOCA/false 
LOCA  logic  will  be  surveilled  on  an 
appropriate  schedule.  The  staff 
understands  that  the  Ucensee  has 
undertaken  a  study  to  determine  more 
accurately  an  appropriate  surveillance 
requirement  based  on  this  study.  It  is  the 
staffs  understanding  that  when  this 
study  is  completed  the  licensee  will 
submit  it  to  the  staff  along  with  a 
request  for  new  surveillance 
requirement  for  review  and  approval.  (4) 
Page  3/4  7-9  through  3/4  7-30/Snubbers: 
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Revising  the  snubber  Technical 
Specifications  by  placing  the  inspection 
schedule  of  snubbers  on  a  system  basis 
rather  than  a  plant  or  unit  basis.  The 
staff  has  denied  this  request  based  on 
the  fact  that  the  intent  of  visual 
inspection  is  to  survey  all  snubbers  in  a 
plant  and  to  locate  those  which  may 
suffer  from  an  identified  failure  mode, 
which  may  not  always  be  system 
specific.  Operating  experience  has 
indicated  that  snubber  inoperabililies 
are  not  generally  related  to  the  systems 
on  which  they  are  installed.  Such 
inoperabilities  are  usually  caused  by 
either 

1.  An  isolated  incident  such  as 
installation  error, 

2.  A  problem  related  to  the  snubber 
design,  or 

3.  A  general  environment  problem, 
such  as  high  temperature  or  radiation. 
None  of  the  above  causes  are  system 
unique.  The  staff  believes  that  the  visual 
inspections  should  be  used  to  identify 
the  type  of  inoperable  snubbeps,  and 
reinspection  intervals  should  be  based 
on  the  number  of  failures  within  the 
identified  type  instead  of  the  specific 
system  to  which  the  origiaal  inoperable 
snubber  was  attadied.  All  other 
portions  of  the  proposed  amendments 
were  granted  on  April  12. 1985 
Amendment  36  and  April  23. 1985 
Amendment  41.  Notice  of  issuance  of 
Amendment  Nos.  36  and  41  were 
published  on  April  23, 1985  (50  FR  16024) 
and  May  21, 1985  (50  FR  21002). 

By  September  18, 1985,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denials  described  above  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission, 
Washmgton.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  to  Jay 
Silberg.  Esquire,  Shaw.  Pittman,  Potts 
and  Trowbridge.  1800  M  Street,  NW., 
Washington,  DC. 

For  fiffther  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendments  dated  May  18, 1984  as 
nipplemented  on  September  20. 1984, 
March  11  and  13, 1985  and  April  4, 1985; 
and  application  dated  November  13, 
1985.  (2)  the  Commission's  letters  to  the 
licensee  dated  April  12. 1985  and  April 
23, 1985  wiiich  are  available  for  public 
inspection  at  the  Commission's  Public 


Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  and  at  the  Osterhout 
Free  Library.  Reference  Department,  71 
South  Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

Dated  at  Bethesda.  Maryland,  this  5th  day 
of  August  1965. 

For  the  Nuclear  Regulatory  Cummission. 
Waher  R.  Butler, 

Chief.  Licensing  Branch  No.  2.  Division  of 
Licensing. 

(FR  Doc.  85-19621  Filed  8-15-85: 8:45  am) 
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(Docket  No.  S0-M71 

PubHc  Service  Company  of  Colorado 
(Fort  St  Vrain  Nuclear  Generating 
Plant);  Order  Modifying  Ucenae 
Confirming  Ucenaee  Commitments  on 
Post-TMl  Related  Issues 

1 

Public  Service  Company  of  Colurado 
(PSC  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-34 
which  authorizes  the  operation  of  the 
Fort  SL  Vrain  Nuclear  Generating 
Station  (the  facility)  at  a  steady-state 
power  level  not  in  excess  of  842 
megawatts  thermal.  The  facility  is  a  high 
temperature  gas-cooled  reactor  (HTGR) 
located  at  the  licensee's  site  in  Weld 
County,  Colorado. 

n 

Following  the  accident  at  Three  Mile 
Island  Unit  No.  2  (TMI-2)  on  March  28. 
1979,  the  Nuclear  Regidatory 
Commission  (NRC)  staff  developed  a 
number  of  proposed  requirements  to  be 
implemented  on  operating  reactors  and 
on  plants  under  ccmstruction.  These 
requirements  include  Operational 
Safety,  Siting  and  Design,  and 
Emergency  Preparedness  and  are 
intended  to  provide  substantial 
additional  protection  in  the  operation  of 
nuclear  facilities  and  significant 
upgrading  of  emergency  response 
capability  based  on  the  experience  from 
the  accident  at  TMI-2  and  the  ofTicial 
studies  and  investigations  of  the 
accident.  The  requirements  are  set  forth 
ui  NUREG-0737,  "Clarification  of  TMI 
Action  Plan  Requffements."  and  in 
Supplement  1  to  NUREG-0737, 
"Requirements  for  Emergency  Response 
Capability."  Among  these  requirements 
are  a  number  of  items  consisting  of 
emergency  response  facility  operability. 
emergency  procedure  implementation, 
addition  of  instrumentation,  possible 
control  room  design  modifications,  and 
specific  information  to  be  submitted. 

On  December  17, 1982.  a  letter 
(Generic  Letter  82-33)  was  sent  to  ail 
licensees  of  operating  reactors. 


applicants  for  operating  licenses,  and 
holders  of  construction  permits 
enclosing  Supplement  1  to  NUREG-0737. 
In  this  letter,  operating  reactor  licensees 
and  holders  of  construction  permits 
were  requested  to  furnish  the  following 
information,  pursuant  to  10  CFR  50.54(f). 
no  later  than  April  15, 1983: 

(1)  A  proposed  schedule  for 
completing  each  of  the  basic 
requirements  for  the  items  identified  in 
Supplement  1  to  NUREG-0737.  and 

(2)  A  description  of  plans  for  phased 
implementation  and  integration  of 
emergency  response  activities  Including 
training. 

Ill 

PSC  responded  to  Generic  Letter  82- 
33  by  letter  dated  April  14, 1983.  By 
letters  dated  July  5, 1983,  March  9. 1984, 
and  April  30. 1985,  PSC  clarified  some 
dates  as  a  result  of  negotiations  with  the 
NRC  staff.  In  these  submittals,  PSC 
made  commitments  to:  (1)  Complete  all 
of  the  basic  requirements  prior  to 
returning  to  operation  following  the 
fourth  refueling  outage  (currently 
scheduled  to  begin  in  January  1987):  (2) 
perform  a  verification  and  validation 
effort  to  evaluate  the  completed 
activities;  and  (3)  resolve  any  problems 
detected  during  the  verification  and 
validation  effort  by  the  fifth  refueling 
outage.  The  attached  Table  summarizing 
PSC's  schedular  commitments  or  status 
was  developed  by  the  NRC  staff  from 
the  Generic  Letter  and  the  information 
provided  by  PSC 

PSC's  commitments  include  (1)  dates 
for  providing  required  submittals  to  the 
NRC,  and  (2)  dates  for  implementing 
certain  requirements. 

The  NRC  staff  reviewed  PSC's  April 
1  ?,  1983  letter  and  entered  into 
negotiations  with  the  licensee  regarding 
schedules  for  meeting  the  requirements 
of  Supplement  1  to  NUREC-0737.  As  a 
result  of  these  negotiations,  the  licensee 
clarified  certain  dates  by  letters  dated 
July  5, 1983,  March  9, 1984,  and  April  3a 
1985.  The  NTIC  staff  finds  that  the 
modified  dates  are  reasonable, 
achievable  dates  for  meeting  the 
Commission  requirements.  The  NRC 
staff  concludes  that  the  schedule 
proposed  by  the  licensee  will  provide 
the  required  upgrading  of  the  licensee's 
emergency  response  capabiKty. 

In  view  of  the  foregoing,  I  have 
determined  that  the  implementation  of 
PSC's  commitments  are  required  in  the 
interest  of  the  public  health  and  safety 
and  should,  therefore,  be  confirmed  by 
an  immediately  effective  Order. 
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IV 

Accordingly,  pursuant  to  Sections  103. 
1611, 161o.  and  182  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  Part  50,  it  is  hereby 
ordered,  effective  immediately,  that 
facility  operating  license  No.  DPR-34  is 
modified  to  provide  that  the  licensee 
shall:  Implement  the  specific  items 
described  in  the  Attachment  to  this 
order  in  the  manner  described  in  PSC's 
submittals  noted  in  Section  III  herein  no 
later  than  the  dates  in  the  Attachment. 

Extensions  of  time  for  completing 
these  items  may  be  granted  by  the 
Director,  Division  of  Licensing,  NRR,  for 
good  cause  shown. 


The  licensee  or  any  other  person  with 
an  adversely  affected  interest  may 
request  a  hearing  on  this  Order  within 
20  days  of  the  date  of  publication  of  this 
Order  in  the  Federal  Register.  Any 
request  for  a  hearing  should  be 
addressed  to  the  Regional 
Administrator,  Region  IV,  U.S.  Nuclear 
Regulatory  Commission,  611  Ryan  Plaza 
Drive,  Suite  1000,  Arlington,  Texas 
76011.  A  copy  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  A  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licensee 
should  comply  with  the  requirements  set 
forth  in  Section  IV  of  this  Order. 

This  Order  is  effective  upon  issuance. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  August,  1985. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 

Director.  Division  of  Licensing.  Office  of 
Nuclear  Reactor  Regulation. 

Licensee's  Commitments  on  Supplement  l 
TO  NUREG-0737 


Licensee's  Commitments  on  Supplement  1 
TO  NUREG-0737— Continued 


Licensee's 

-ntto 

Requirement 

completion 

schedule  (or 

status) 

1   Safety 

la  Submit  a 

1  a.  Complete  11/ 

Parameter 

safely  analysis 

13/84. 

Display  System 

and  an 

(SPDS) 

implementation 
plan  10  tt>e  NHC 

lb.  SPDS  fully 

lb  4m  refueling' 

operational  and 

operators 

trained. 

Licensee's 

Title 

Requirement 

completion 

2.  Detailed  Control' 

2a.  Submit  a 

2a.  Complele  7/ 

Room  Design 

program  plan  to 

13/83 

Review 

theNRC. 

(DCRDR). 

2b  Submit  a 

2b.  Complete  4/ 

summary  report 

30/85. 

to  theNRC 

irxHuding  a 

proposed 

schedule  for 

implementation. 

3.  Regulatory 

3a  Submit  a 

3a.  Complete  2/ 

Guide  1.97— 

report  to  ttie 

28/85. 

Application  to 

NRC  describing 

EmergetKy 

how  the 

Response 

Facilities. 

Supplement  1  to 
NUREG-0737 
have  been  or 
will  be  met 

3b.  4th  rs«ualing.> 

(installation  or 

upgrade) 

requirements 

4.  Upgrade 

4a  Submit  a 

4a.  October  31, 

Emergency 

Procedures 

1965. 

operating 

Generation 

Procedures 

Pacliage  to  the 

(EOPs). 

NRC. 

4b.  Imptoment  the 

4b.  April  30.  1967. 

upgrade  EOP. 

5.  Emergency 

5a  Technical 

5a.  Complete  as 

Response 

Support  Canter 

o<  April  14. 

Facilities. 

1983» 

Sb.  operational 

5b.  Complete  as 

Support  Center. 

0(  April  14. 
1964' 

5c.  Emergency 

5c.  Complete  as 

Operations 

of  April  14. 

Facility. 

1983' 

■  Currently  scheduled  for  January  1967. 

'Operational  except  for  data  systems  as  described  in 
licensee  submittal  aaled  Apni  14.  1963.  fully  functional  at 
fourth  refueling  currently  scheduled  for  Jarujary  1 987. 

[FR  Doc.  85-19622  Filed  8-15-85;  8:45  am] 

BILLING  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Sut>committee  on  Metal 
Components;  Meeting 

The  ACRS  Subcommittee  on  Metal 
Components  will  hold  a  meeting  on 
September  4  and  5, 1985,  Room  1046, 
1717  H  Street  NW.,  Washington,  DC. 

To  the  extent  practical  the  meeting 
will  be  open  to  public  attendance. 
However,  portions  of  the  meeting  may 
be  closed  to  discuss  General  Electric 
proprietary  information. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 
Wednesday.  September  4, 1985 — 8:30 

a.m.  until  the  conclusion  of  business 
Thursday,  September  5, 1985 — 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  review 
Regulatory  Guide  1.99,  Revision  2,  and 
other  related  concerns,  and  discuss  the 
status  of  the  NDT  of  piping  program  and 
the  HSST  program.  "The  Subcommittee 
will  also  review  steam  generator  girth 
weld  cracks. 


Oral  statement  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman:  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
members  as  far  in  advance  as 
practicable  so  that  appropriate- 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff. 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  memt)er,  Mr. 
Elpidio  Igne  (telephone  202/634/1414) 
between  8:15  a.m.  and  5:00  pjn.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  of  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  August  13, 1985. 
Morton  W.  Libailun, 
Assistant  Executive  Director  for  Project 
Review. 

(PR  Doc.  85-19625  Filed  8-15-85: 8:45  am) 
BILUNG  CODE  7S«(M>1-II 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Reactof 
Operations;  Meeting 

The  ACRS  Subcommittee  on  Reactor 
Operations  will  hold  a  meeting  on 
September  9, 1985,  Room  1046, 1717  H 
Street  NW.,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday,  September  9.  1985—l.iX)p.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  recent 
operating  occurrences. 
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Oral  statemeats  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  availat>le  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  incmber  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruliog  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1414) 
between  8:15  ajn.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc^  which  may 
have  occurred. 

Dated:  August  12, 1985. 

Morton  W.  LitMrkin, 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doa  85-19626  Filed  8-15-85:  8:45  am) 

WLUNG  COOC  7590-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Hydropower  Assessment  Steering 
Committee;  Meeting 

agency:  Hydropower  Assessment 
Steering  Committee  of  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Coimcil 
(Northwest  Power  Planning  Council). 
action:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  1. 
1-4.  Activities  will  include: 
•  River  assessment  study 


•  Anadromoos  fish  section — Hydro 
Assessment  Study 

•  Discussion  of  Issue  Papers 

•  FERC  update 

•  Other 

•  PubKc  comment 
Status:  Open 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Hydropower 
Assessment  Steering  Committee. 
date:  August  13. 1965. 10:00  a.m. 
AOORESS:  The  meeting  wrill  be  held  in 
the  CouacH's  Meetmg  Room,  850  S.W. 
Broadway,  Suite  1100,  Portland,  Oregon. 
FOR  FURTHER  MPOMMATION  CONTACT: 

Peter  Paquet,  503-222-5161. 

Edward  Sheets, 

Executive  Director. 

(FR  Doc.  85-19553  Filed  &-15-85:  8:45  am] 

BILIJNOCOOC  0OI»-O»-« 


Production  Ptannifig  Adhrsory 
Committee;  Notice 

agency:  Production  Planning  Advisory 
Committee  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Plannhig  Council  (Northtvest  Power 
Planning  Council). 

ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U,S.C.  Appendix  L  1- 
4.  Activities  will  include: 

•  Discussion  of  productivity  analysis 
issue  paper 

•  Discussion  of  production  investment 
policies  issue  paper 

•  Discussion  of  resident  fish 
substitutions  issue  paper 

•Other 

•  Public  comment 
Status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Production 
Plaiming  Advisory  Committee. 
date:  August  14, 1985.  9:30  a.m. 
ADDRESS:  The  meeting  will  be  held  in 
the  Council's  meeting  room,  850  S.W. 
Broadway.  Suite  1100,  Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ron  Eggers.  503-222-5161. 

Edwaid  Sheets. 

Executive  Director. 

[FR  Doc.  85-19554  Filed  8-15-85;  &45  amj 

MLLING  CODE  OOOO-M-N 


Resident  Fish  Substitutions  Advisory 
Committee;  Meeting 

AGENCY:  Resident  Fish  Substitutions 
Advisory  Committee  of  the  Pacific 


Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Northwest  Power  Planning  Council). 
ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  L  1- 
4.  Activities  will  include: 

•  [Mscussion  of  resident  fish 
substitutions  issue  paper 

•  Discussion  of  productivity  analysis 
issue  paper 

•  Discussion  of  production  investment 
issue 

•  Resident  fish  productivity  test  area 
report 

•  Other 

•  Public  comment 
Status:  Open. 

summary:  The  Northwest  Power 

Plaiuiing  Council  hereby  armouces  a 

forthcoming  meeting  of  its  Resident  Fish 

Substitutions  Advisory  Committee. 

date:  August  20, 1985.  9:30  a.m. 

address:  The  meeting  will  be  held  at 

the  Ramada  Inn,  Room  200.  Spokane 

International  Airport.  Spokane, 

Washington. 

FOn  further  INFORMATION  CONTACT: 

Marty  Montgomery.  208-334-2843. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  85-19555  Filed  8-15-85;  8:45  am] 

MUJNO  CODE  0OO(MW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-14670;  RIe  No.  812-6147] 

The  Life  Insurance  Company  of 
Virginia  et  al.;  Exemptive  ApplteathHi 

August  9. 1985. 

Notice  is  hereby  given  that  The  Life 
Insurance  Company  of  Virginia  (the 
"Company").  Life  of  Virginia  Separate 
Account  I  ("Account"),  and  Life  of 
Virginia  Security  Sales,  Ltd.  ("Security 
Sales"),  referred  to  collectively  herein  as 
"Applicants",  6610  West  Broad  Street, 
Richmond,  Virginia  23230,  filed  an 
application  on  July  1. 1985,  for  an  order 
of  the  Commission,  pursuant  to  sections 
11(a)  and  11(c)  of  the  Act,  approving  the 
terms  of  certain  offers  of  exchange  in 
connection  with  certain  flexible 
premium  variable  life  insurance 
contracts.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of 
Applicant's  representations,  which  are 
summarized  below,  and  are  referred  to 
the  Act  and  the  rules  thereunder  for  a 
statement  of  the  relevant  statutory 
provisions. 


The  Company  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  Commonwealth  of  Virginia  and  is 
admitted  to  do  business  in  47  states  and 
the  District  of  Columbia.  The  Company 
is  the  sponsor-depositor  for  the  Account. 
The  Account,  a  segregated  investment 
"separate  account"  of  the  Company,  is 
registered  under  the  Act  as  a  unit 
investment  trust.  The  Account  meets  all 
conditions  set  forth  in  section  (a)  of  Rule 
6e-3(T)  under  the  Act  and  was 
established  for  the  purpose  of  funding 
flexible  premium  variable  life  insurance 
contracts  ("the  Contracts"),  as  defined 
in  paragraph  (c)(1)  of  Rule  6e-3(T}. 
Security  Sales,  a  registered  broker- 
dealer,  is  the  principal  underwriter  of 
the  Contracts.  Net  payments  made  on 
the  Contracts  are  allocated  to  the  only 
investment  subdivision  of  the  Account. 
Separate  Account  I,  which  invests 
exclusively  in  shares  of  the  Common 
Stock  Portfolio  (currently,  the  single 
operating  portfolio)  of  the  Life  of 
Virginia  Series  Fund,  Inc.  ("the  Fund"). 
The  Fund  is  registered  under  the  Act  as 
an  open-end,  diversified  management 
investment  company  and  is 
incorporated  under  the  laws  of  the 
Commonwealth  of  Virginia  as  a  series 
type  company  with  four  classes  of 
capital  stock  (each  consisting  of  one 
portfolio).  Applicants  received  an  order 
from  the  Commission  pursuant  to 
section  6(c]  of  the  Act  granting 
exemptions  from  the  provisions  of 
sections  2(a)(35).  26(a),  and  27(c)(2)  of 
the  Act,  and  Rule  6e-3(T)  thereunder,  in 
cormection  with  the  issuance  of  these 
existing  flexible  premium  variable  life 
insurance  contracts  ("Commonwealth 
One  contracts").  (Order,  Investment 
Company  Act  Rel.  No.  14475,  April  17, 
1985;  Notice,  Investment  Company  Act 
Rel.  No.  14428,  March  19, 1985.) 

Applicants  propose  to  permit 
contractowners  of  Commonwealth  One 
contracts  to  exchange  their  existing 
contracts  for  a  new  version  of  the 
contract  ("Commonwealth  Two 
contracts").  Under  Commonwealth  Two 
contracts,  net  premiums  may  be 
allocated  among  the  Common  Stock, 
and  the  newly  created  Bond,  Money 
Market,  and  Total  Return  investment 
subdivisions  of  the  Account,  each  of 
these  subdivisions  will  invest 
exclusively  in  newly  created  separate 
portfolios  of  the  Fund.  Applicants 
represent  that  the  exchange  is  designed 
to  allow  existing  contractowners  the 
opportunity  to  gain  access  to  additional 
Investment  options  and  that  the 
exchange  will  have  no  other  economic 
impact  on  existing  contractowners. 

Applicants  state  that  upon  approval  of 
Commonwealth  Two  contracts  in  a 


particular  state,  the  Company  will  cease 
to  offer  Commonwealth  One  contracts 
in  that  state.  Thereafter,  they  represent, 
each  contractowner  of  a  Commonwealth 
One  contract  in  that  state  will  be  given 
written  notice  of  a  90  day  right  to 
replace  the  Commonwealth  One 
contract  with  a  Commonwealth  Two 
contract  of  equal  specified  amount  and 
cash  value  as  of  the  date  of  exchange. 
Applicants  represent  that  this  will  be 
the  functional  equivalent  of  an  exchange 
at  "net  asset  value."  Applicants  further 
represent  that:  (1)  The  new  contract 
issued  will  have  the  same  contract  and 
issue  date  as  the  existing  contract,  (2) 
the  contractowner  will  not  pay  any 
additional  sales  load  or  administrative 
charges,  (3)  the  death  benefit  and  cash 
value  will  be  carried  over,  (4)  the  cost  of 
insurance  charge  deducted  under  the 
new  contract  will  be  calculated  using 
the  same  assumptions  that  would  have 
been  used  under  the  existing  contract, 
and  (5)  there  will  be  no  tax 
consequences  to  a  contractowner  as  a 
result  of  the  exchange. 

Thus,  Applicants  assert  that  the 
proposed  exchange  offer  is  equitable  to 
all  contractowners  and  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Accordingly, 
Applicants  request  Commission 
approval  under  sections  11(a)  and  11(c) 
of  the  Act  to  the  extent  necessary  to 
permit  contractowners  to  exchange 
Commonwealth  One  contracts  for 
Commonwealth  Two  contracts. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  3, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUia, 
Assistant  Secretary. 
[PR  Doc.  85-19598  Filed  8-15-85;  8:45  am] 

MLUNO  CODE  MIO-OI-M 


[34-22305;  SR-CBOE-«S-2S| 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  inc. 
Relating  to  Position  Umits 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  June  26, 1935.  the. Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  items  L  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

Note. — ^Additions  are  italicized;  deletions 

are  bracketed. 

Position  Limits 

Rule  24.4. 

(a)  In  determining  compliance  with 
Rule  4.11,  option  contracts  on  a  market 
index  shall  be  subject  to  a  contract 
limitation  fixed  by  the  Board,  which 
shall  not  be  larger  than  [the  equivalent 
of  a  $300  million  position]  15.000 
contracts  in  all  series  of  such  market 
index  with  the  same  expiration  date  on 
the  same  side  of  the  market  [For  this 
purpose  a  position  shall  be  determined 
by  the  product  of  the  current  index 
value  times  the  index  multiplier  times 
the  number  of  contracts  on  the  same 
side  of  the  market.] 

(b)  No  change. 

(c)  No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  modifies 
the  index  option  position  and  exercise 
limit  rule  in  two  respects.  First  the  limit 
is  set  in  contracts  rather  than  using  a 
dollar  value,  to  eliminate  the  possibility 
that  positions  and  exercise  limits  would 
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be  reduced  by  the  fortuity  of  increased 
value  of  a  market  index.  Because  the 
current  dollar  value  comfortably  allows 
in  excess  of  15,000  contracts  given  the 
dollar  value  of  the  currently  traded 
Exchange  index  options,  15,000 
contracts  has  been  established  as  the 
Board's  fixed  contract  limit  since  trading 
on  index  options  has  commenced,  and 
appears  an  appropriate  number  to  place 
in  this  rule. 

Second,  the  proposed  rule  change  sets 
the  limit  for  contracts  per  expiration 
cycle,  rather  than  in  the  aggregate,  for  a 
given  class  of  index  options.  This 
modification  is  intended  to  expand  the 
position  limits  for  index  options,  while 
being  cognizant  of  the  Commission 
staffs  continuing  interest  in  not 
currently  expanding  the  permissible  size 
of  index  options  positions  which  can 
expire  on  a  given  expiration  cycle.  The 
Exchange  understands  that  the 
Commission  staff  continues  to  have 
interest  in  retaining  the  limit  of  size  of 
positions  for  a  given  expiration  cycle 
due  to  the  potential  concerns  that 
certain  arbitrage  strategies  between 
index  options  and  component  stocks 
might  have  substantial  effects  on  the 
closing  component  stock  prices  and 
index  values  on  expiration  Fridays,  due 
to  unwinding  of  stock  basket  positions 
simultaneously  with  the  close  of  trading. 
See.  e.g..  SR-CBOE-84-05,  a  rule  change 
proposing  a  higher  aggregate  position 
limit  in  broad  based  index  options,  on 
which  the  Commission  has  deferred 
action  due  to  the  foregoing  concern.  As 
the  Commission  staff  is  aware,  this 
Exchange  has  assumed  a  substantial 
role  in  studying  the  effects  of  stock 
basket  arbitrage  activity,  and  in 
attempting  to  address  the  phenomenon, 
including  initiating  a  proposal  for 
additional  disclosure  language  in  the 
Options  Clearing  Corporation's, 
Disclosure  Document.  The  Exchange 
also  continues  to  work  with  the 
Commission  in  developing  other 
remedies. 

While  the  Commission  and  market 
participants  continue  to  search  for 
solutions  for  the  described  phenomenon, 
this  new  proposed  rule  change 
maintains  the  status  quo  on  the  position 
limits  on  a  given  expiration.  At  the  same 
time,  this  proposed  rule  change  will 
permit  market  participants  to  increase 
their  overall  activity  in  index  options. 
The  beneficial  consequences  of  this 
increased  activity  will,  in  particular,  be 
the  increase  in  depth  and  liquidity  of 
further  term  index  options,  since  market 
participants  will  have  separate  position 
limits  for  each  expiration  cycle. 
Moreover,  this  rule  change  will  thereby 
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encourage  useful  options  trading 
strategies  such  as  time  spreading. 

A  review  of  trade  volume  data  in  OEX 
for  representative  dates  in  March,  April 
and  May  1985  discloses  that 
approximately  90  percent  of  the  trade 
volume  has  been  in  the  first  and  second 
month  options.  In  April  and  May  1985, 
the  volume  in  the  first  month  options 
has  been  in  the  range  of  55  to  77  percent 
of  total  volume.  One  reason  for  this 
concentration  is  the  inadequacy  of  the 
current  15,000  contract  position  limit. 
Because  of  the  large  size  of  positions  in 
the  near-term  options,  the  current 
position  limit  does  not  permit  either 
institutions  or  market-makers  with  large 
positions  to  increase  materially  the  size 
of  their  positions  in  further  term  options. 

In  OEX,  the  large  size  customers  and 
institutional  orders  are  responded  to  by 
a  relatively  small  group  of  market- 
makers  who  are,  as  a  consequence, 
consistently  at  or  near  the  existing 
position  limit.  In  some  instances,  it  has 
been  necessary  to  grant  market-makers 
from  this  group  exemptions  from 
existing  position  limits.  Also,  some 
market-makers  have  violated  the 
position  limit  rule.  There  were,  for 
example,  six  position  limit  violations  in 
OEX  in  April  and  five  in  March. 

The  Exchange  believes  that  the 
foregoing  information  discloses  a  need 
for  position  limit  relief  in  index  options. 
First,  market-makers  who  are  providing 
size  markets  for  large  size  OEX  public 
and  institutional  orders  are  constrained 
by  the  existing  position  limits  from 
performing  their  function  of  providing 
depth  and  liquidity  as  well  as  they  could 
with  higher  limits.  Second,  establishing 
separate  position  limits  for  each 
expiration  cycle  will  encourage  market 
participants  who  maintain  large  size 
positions  to  increase  activity  in  the 
futher  term  options,  thereby  increasing 
the  depth  and  hquidity  of  those  options. 
Third,  the  Exchange  understands  that 
many  institutions  are  unable  to  use  OEX 
effectively  because  the  current  position 
limits  are  inadequate  to  serve  as  a 
useful  hedge  for  their  large  equity 
portfolios. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  the 
Securities  Exchange  Act  of  1934.  and.  in 
particular,  section  6(b)(5)  thereof,  in  that 
the  rule  change  will  increase  market 
efficiency  and  market  depth  and 
liquidity. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provision  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  9. 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  9. 1985. 
Shiriey  E.  HoIUb. 
Assistant  Secretary. 

(FR  Doc.  85-19599  Filed  8-15-85:  8:45  am] 
BILUNG  CODE  M10-01-M 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stocit  Exchange, 
Inc. 

August  12. 1985. 

The  above  named  national  secuxities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f](l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Cigna  Corporation 
$4.10  Series  "C"  Cum.  Conv.  Exchange 
Preferred  $1.00  Par  Value  (File  No. 
7-8538) 
First  Nationwide  Financial  Corporation 
Common  Stock.  $0.10  Par  Value  [File 
No.  7-8539) 
Health  America  Corporation 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-8540) 
SunTrust  Banks,  Inc. 
Common  Stock.  $2.50  Par  Value  (File 
No.  7-8541) 
International  Hioroughbred  Breeders. 
Ina 
Common  Stock.  $0.10  Par  Value  (File 
No.  7-8542) 
Unicorp  American  Corporation  (New) 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-8543) 

These  securities  are  Hsted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  3. 1985, 
written  data,  views  and  argiunents 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis, 

Assistant  Secretary. 

[FR  Doc.  8&-19e46  Filed  8-15-85;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

August  12. 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Atlantic  Richfield  Company 

Common  Stock.  $2.50  Par  Value  (File 
No.  7-8535) 
Atlantic  Richfield  Company 

$3.00  Cumulative  Convertible 
Preferred  Stock  (File  No.  7-8544) 
Atlantic  Richfield  Company 

$2.80  Cumulative  Convertible  Stock 
(File  No.  7-8545) 
These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  3, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shiriey  E.  Hollis, 
Assistant  Secretary. 
(FR  Doc.  85-19647  Filed  8-15-85:  8:45  amj 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

August  12. 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 


trading  privileges  in  the  following 
securities: 

Floating  Point  Systems,  Ina 

Common  Stock,  No  Par  Value  (7-8536) 
Masco  Corporation 

Common  Stock.  SlJOO  Par  Value  (7- 
8537) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Septemt>er  3. 1985. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretaiy  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderiy  markets 
and  the  protection  of  investors. 

For  the  Commissioa  by  the  Di\'ision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shiriey  E.  HolBs, 

Assistant  Secretary. 

[FR  Doc  85-19648  Filed  8-15-85;  8:«5  am] 
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[Rtlsase  Na  34-22312;  Re  Noi 
S3-27;  Amdt  No*.  2  and  31 


Self-Regulatory  Organizations; 
Proposed  Rule  Ctwnge  liy  American 
Stock  Excfiange,  toic^  nelating  To 
Exchange  EquWes  Spsclslif 
Performance  and  Allocation  and 
PreaNocation  Prooedma 

Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  February  7. 1985,  the  American 
Stock  Exchange.  Inc.  filed  with  the 
Seciuities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatiao's 
Statement  of  the  Terms  of  Sutwtance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  files  for 
Commission  approval  of  its  equities 
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specialist  performance  and  allocation 
and  reallocation  procedures. 

II.  Self-Regulatory  Organi2ation's 
Statemeal  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  {CJ  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Purpose 

In  November  1981,  the  Commission 
staff  C'StafT')  recommended  that  the 
Exchange  file  its  evaluation,  allocation 
and  reallocation  procedures  with  the 
Commission  for  its  approval.' 

In  October.  1983,  Amex  submitted  for 
Commission  approval  its  evaluation, 
allocation  and  reallocation  procedures.* 
On  February  7, 1985.  Amex  submitted 
Amendment  No.  2  to  these  procedures 
which  provided  for  three  principal 
changes  to  its  original  filing  (SR-Amex- 
83-27).  =»  These  changes  are:  (1)  The 
addition  of  a  new  section  on  procedural 
safeguards,  including  an  expansion  of  a 
section  on  due  process  rights  with 
respect  to  reallocation  of  securities;  (2) 
an  addition  to  the  list  of  circumstances 
under  which  the  Allocation  Committee 
may  be  convened  to  reallocate 
securities;  (3)  a  change  in  the  category 
designation  of  the  four  questions  in  the 
specialist  evaluation  questionnaire  as 
well  as  the  addition  of  new  questions  on 
the  specialists*  dealer  function. 

Each  of  the  additional  provisions 
included  in  Amendment  No.  2  are  set 


'  See  letter  from  Douglas  Scarft  Director. 
Division  of  Market  RegulaUon,  to  Robert  Bimbaum. 
Pi*sident.  Amex.  dated  Novemljer  10, 1961. 

'  These  procedures  were  publi^ed  for  notice  and 
comment  in  Novemt)er  1983.  See  Sectirities 
Exchange  Ad  Release  Na  20353  (November  4. 1983) 
48  FR  51992.  (November  15.  1983). 

'  Amex  submitted  Amendment  No.  1  on  April  23. 
1984.  The  Division  of  Market  Rejnilation  determined 
not  to  publ^h  this  amendment  for  notice  and 
comment  but  instead  to  await  further  clanfyii^ 
anendments-  These  clarincations  were  submitted 
under  Amendment  No.  2  to  this  filing  and  are  being 
pul>lished  for  notice  herein. 


forth  below  in  subsections  {!).  (2),  and 
(3).* 

1.  Procedural  Safeguards. — 
Throughout  the  performance  evaluation 
process,  specialist  units  are  made 
aware  of  their  ratings,  and  are  offered 
the  opportunity  to  meet  with  the 
Performance  Committee  and  its 
subcommittees.  As  discussed  below, 
under  certain  circumstances  the 
Committee  may  require  members  to 
appear  before  it.  pursuant  to  its 
authority  under  Article  It  Section  4(b) 
of  the  Exchange  Constitution.  It  is  also 
important  to  note  that  under  the 
provisions  of  Article  V,  Section  1(a)  of 
the  Constitution,  a  member  may  have 
the  assistance  of  legal  or  other  counsel 
in  any  hearing  or  investigation 
conducted  by  the  Performance 
Committee  or  its  subcommittees. 
— Individual  Performance  Situations 

Each  time  an  individual  performance 
situation  is  reviewed  by  a 
subcommittee,  or  a  full  Committee 
where  a  matter  has  been  referred  to  it. 
the  specialist  unit  involved  is  notified  of 
the  review  and  is  given  access  to  all 
material  to  be  reviewed. 

Members  of  a  specialist  unit  may.  if 
they  wish,  meet  with  the  subcommittee 
or  Committee  to  offer  explanations, 
justifications,  or  to  raise  mitigating 
factors  relating  to  their  performance.  If 
the  instance  under  review  is  especially 
complex  or  potentially  serious,  or  if  a 
specialist  unit  so  requests,  the 
Performance  Committee  may  meet  with 
members  of  the  specialist  unit  more 
than  once. 

After  aa  individual  performance 
situation  is  rated,  the  rating  and  the 
Committee's  reasoning  is  discussed  with 
the  specialist  unit  by  a  member  of  the 
Committee. 

— Quarterly  Performance  Ratings 

Final  quarterly  Performance 
Committee  ratings  are  reviewed  with 
specialist  units  after  they  are  conferred, 
as  follows:  In  the  case  of  units  receiving 
ratings  ranging  from  1  to  3.  at  the  unit's 
request;  in  the  case  of  4  or  5  rating, 
which  precludes  the  unit  from  eligibility 
for  allocations,  the  unit  is  requested  to 
meet  with  a  subcommittee  of  the 
Performance  Committee  and  Trading 
Analysis  to  review  the  reasons  for  the 
rating  and  discuss  measures  for 
improvement  In  addition,  where  a  unit 
which  receives  a  4  or  5  rating  has 


'  Ui  addition  to  the  proposed  changes  described 
above,  under  the  'Appeals"  aection  of  the  filing  the 
Exchange  has  made  the  following  change; 
"jPlursuant  to  the  Board's  delegation  of  authority 
appeals  from  either  committee  are  heard  de  novo  l)y 
the  Board*  Executive  Comnuliee."  (The  two 
comnuttees  referred  to  are  the  Performance 
Committee  and  the  Allocations  Committee). 


received  poor  ratings  in  previous 
quarters,  follow-up  meetings  are  held  as 
needed  during  the  succeeding  quarter  to 
closely  monitor  remedial  measures 
being  taken  by  the  unit. 

— Questionnaire 

Although  the  responses  to  the 
questionnaire  are  kept  in  confidence. 
Trading  Analysis  furnishes  any 
explanatory  comments  received  to  the 
units  on  an  anonymous  basis.  These  are 
furnished  in  summary  form  if  necessary 
to  protect  confidentiality.  If  a  specialist 
unit  requests  it,  and  a  responding  broker 
has  elected  the  box  which  shows  his 
willingness  to  discuss  his  comments 
further.  Trading  Analysis  will  arrange  a 
meeting  so  that  the  broker  may  discuss 
the  comments  in  person  with  the  unit. 
— Performance  Reallocation 

In  any  case  in  which  the  Performance 
Committee  determines  that  it  will 
consider  recommending  reallocation  of 
a  security  or  securities  as  a  result  of 
poor  performance,  it  first  provides 
formal  notice  and  an  opportunity  to  be 
heard  to  the  specialist  unit. 

Notice  to  the  specialist  unit  is  in 
writing  and  contains  the  specific 
grounds  to  be  considered  as  the  basis 
for  reallocation.  If  a  specialist  unit  does 
not  wish  to  appear,  it  must  sign  a 
waiver  of  the  right  to  a  hearing. 

The  members  of  the  specialist  unit 
have  an  opportunity  to  be  heard  on  the 
specific  grounds  to  be  considered  by  the 
Performance  Committee,  and  a  written 
record  of  any  such  hearing  is 
maintained.  Fallowing  any  such 
proceeding,  the  Performance  Committee 
informs  the  members  of  the  unit  in 
writing  of  its  decision  and  reasons.  The 
decision  of  a  majority  of  the  members  of 
the  Committee  is  fianl  subject  to  the 
right  of  appeal  to  the  Board  of 
Governors,  pursuant  to  Article  H 
Section  2  of  the  Exchange  Constitution. 

— Emergency  Reallocations  Based  on 

Financial  or  Operating 

Considerations 
In  the  case  where  the  Chairman  or 
President  of  the  Exchange,  in 
consultation  with  all  available  Floor 
Governors,  determines  that  a  specialist 
unit  cannot  be  permitted  to  continue  io 
specialize  in  one  or  more  of  its  specialty 
securities  with  safety  to  investors,  its 
creditors,  or  other  members  due  to  its 
financial  or  operating  condition,  the 
Chairman  or  President  may.  on  written 
notice  to  the  specialist  unit,  request  the 
Allocations  Committee  to  convene  to 
reallocate  one  or  more  of  the  securities 
on  an  emergency  basis.  If  time  and 
circumstances  permit,  the  specialist  unit 
will  be  given  an  oppoiiunity  to  appear 
before  the  Allocations  Committer 
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However,  if  due  to  the  nature  of  the 
emergency  and  time  constraints 
involved,  it  is  not  feasible  to  provide  a 
prior  hearing,  the  Allocations 
Committee  may  proceed  with  the 
reallocation  and  the  specialist  unit  will 
be  granted  a  full  hearing  by  the 
Allocations  Committee  as  soon  as 
possible  after  the  reallocation.  Any 
determination  by  the  Allocations 
Committee  may  be  appealed  by  the 
specialist  unit  to  the  Board  of 
Governors,  pursuant  to  Article  II, 
Section  2  of  the  Exchange  Constitution. 
In  such  an  appeal  proceeding  the 
specialist  will  be  granted  a  de  novo 
hearing. 

If  the  conditions  which  led  to  the 
reallocation  are  corrected  or  no  longer 
exist,  either  the  Chairman  or  President 
in  consultation  with  the  Floor 
Governors,  or  the  specialist  unit  may 
request  the  Allocations  Committee  to 
reconvene  to  consider  whether  the 
security  or  securities  subject  to  the 
reallocation  should  be  restored  to  the 
unit  The  Allocations  Committee  is 
obligated  to  consider  the  equities  of  all 
parties  involved,  and  it  may,  in  its 
discretion,  restore  the  security  or 
securities  to  the  unit  or  allow  the 
original  reallocation  to  remain 
undisturbed. 

The  procedures  set  forth  above  in  no 
way  abrogate  or  limit  the  authority  of 
the  Exchange  to  take  action  in 
accordance  with  the  provisons  of 
Article  V,  Section  3  and  Article  IV, 
Section  5  of  the  Exchange  Constitution. 

2.  Reallocation  Procedures.  An 
Allocations  Committee  may  be 
convened  to  reallocate  securities  under 
the  following  circumstances: 

(1)  The  Performance  Committee 
recommends  reallocation  on  the  basis  of 
a  failure  of  a  specialist  unit  to  maintain 
satisfactory  performance  standerds  in  a 
particular  instance;  as  a  result  of 
consistently  poor  performance  ratings; 
or  a  signiHcant  change  within  a  unit, 
such  as  by  merger  or  dissolution; 

(2)  A  specialist  unit  requests  to  be 
relieved  of  a  particular  security; 

(3)  Cancellation  of  a  specialist's 
registration  due  to  disciplinary  action; 

(4)  A  specialist  unit  has  been 
determined  to  be  in  such  financial  or 
operating  condition  that  it  cannot  be 
permitted  to  continue  to  specialize  in 
one  or  more  of  its  specialty  securities 
with  safety  to  investors,  its  creditors  or 
other  members. 

A  new  Committee  would  be  convened 
for  each  reallocation  and  is  structured  in 


the  manner  described  above  for 
allocations  of  new  issues.* 

3.  Specialist  Unit  Evaluation 
Questionnaire.  The  second  major 
evaluation  tool  used  by  the  Exchange  is 
the  Speciahst  Unit  Evaluation 
Questiormaire  for  Equities 
("Questionnaire").'  On  a  quarterly 
basis,  the  Exchange  distributes  the 
Questionnaire  to  floor  brokers  and 
registered  traders,  "who  are  requested  to 
evaluate  the  performance  of  specialist 
units  based  on  their  day-to-day 
experience.  Members  use  a  1  to  5  rating 
system  (1= outstanding;  2=good; 
3  =  average;  4= below  average; 
5= weak)  in  their  evaluations  and  are 
instructed  to  use  a  rating  of  6  (no 
opinion)  when,  due  to  insufficient 
contact  with  a  particular  unit  they  are 
unable  to  render  a  judgment  as  to  its 
capabilities. 

Floor  members  evaluate  every 
specialist  unit  in  each  of  four  categories: 
Quality  of  markets  maintained, 
[fiduciary]  Professional  responsibility, 
[specialist  unit  staff,]  communication 
function,  and  auction  market 
maintenance  and  staffing.  The 
Questionnaire  sets  forth  an  explanation 
of  specialist  duties  and  responsibilities 
in  each  category,  highlighting  particular 
factors  members  should  consider  in 
responding  to  each  question. 

The  identity  of  any  specific  comments 
provided  by  responding  members  is 
strictly  corifidential.  although  no  survey 
is  accepted  unless  it  is  signed,  for 
validation  purposes.  Members  assigning 
a  4  or  5  rating  to  a  unit  in  any  category 
are  required  to  furnish  written 
comments  in  support  of  the  rating. 

All  questions  are  given  equal  weight, 
and  a  specialist  unit's  over-all  rating  is 
based  on  the  combined  evaluations  of 
the  responding  brokers  on  all  four 
questions  by  compiling  an  average  of  ail 
responses  submitted.  This  numerical 
rating  (1  to  5)  is  provided  to  the 
Allocation  Committee.  As  is  the  case 
with  a  unit  which  receives  a  4  or  5 
Performance  Committee  rating,  a  unit 
which  receives  a  4  or  5  rating  on  the 
Questionnaire  In  any  quarter  is 
precluded  from  applying  for  any 
allocation  until  its  quarterly 
performance  rating  has  improved.  The 
Performance  Committee  will  consider 
recommending  reallocation  where  a  unit 
receives  a  4  or  5  Questionnaire  rating 
coupled  with  a  similar  Performance 


»The  full  "Reallocation  Procedures"  provision 
was  included  in  Securities  Exchange  Act  Release 
No.  20353,  48  FR  51992  (November  15, 1983). 

*  A  copy  of  the  specialist  evaluation 
questionnaire  was  included  in  the  filing  as  Exhibit  3. 
Copies  of  the  Questionnaire  can  be  obtained  in  the 
Commission's  Public  Reference  Room  or  from  the 
American  Slock  Exchange. 


Committee  rating  over  two  consecutive 
quarters  and  lesser  remedial  efforts  to 
improve  performance  have  failed. 

In  May,  1985,  Amex  submitted 
Amendment  No.  3  to  SR-Amex-83-27  to 
amend  the  "Allocations  Procedure" 
section  of  its  filing.  The  purpose  of  this 
amendment  is  to  describe  the  Amex 
.pilot  program  which  permits  a  newly 
listed  company  to  choose  the  specialist 
in  its  stock  &om  a  list  of  seven  specialist 
units  selected  by  the  Exchange's 
Allocation  Committee.  The  Commission 
recently  approved  the  extension  of  this 
pilot  program  for  an  additional  six 
month  period  until  December  31, 19S5. 
Amendment  No.  3  reads  as  follows: 
In  )uly  1984,  the  Exchange  instituted 
on  a  one  year  pilot  basis  a  new 
"modified"  procedure  which  expands  a 
company's  participation  in  the  selection 
of  its  specialist.  [See  File  No.  SR-Amex- 
84-9  and  Order  Approving  Proposed 
Rule  Change,  Securities  Exchange  Act 
Release  No.  21062  Uune  la  1984).  49  FR 
25726  (July  22, 1984).  Under  the  new 
modified  procedure,  if  the  company 
chooses  to  participate,  of  all  responses 
submitted.  This  numerical  rating  (1  to  5) 
is  provided  to  the  Allocation  Committee. 
As  is  the  case  with  a  unit  which  receives 
a  4  or  5  Performance  Committee  rating,  a 
unit  which  receives  a  4  or  5  rating  on  the 
Questionnaire  in  any  quarter  is 
precluded  from  applying  for  any 
allocation  until  its  quarterly 
performance  rating  has  improved.  The 
Performance  Committee  will  consider 
recommending  reallocation  where  a  unit 
receives  a  4  or  5  Questionnaire  rating 
coupled  with  a  similar  Performance 
Committee  rating  over  two  consecutive 
quarters  and  lesser  remedial  efforts  to 
improve  performance  have  failed. 
In  May.  1985,  Amex  submitted 
Amendment  No.  3  to  SR-Amex-83-27  to 
amend  the  "Allocation  Procedure" 
section  of  its  Rling.  The  purpose  of  this 
amendment  is  to  descril>e  the  Amex 
pilot  program  which  permits  a  newly 
listed  company  to  choose  the  specialist 
in  its  stock  from  a  list  of  seven  specialist 
units  selected  by  the  Exchange's 
Allocation  Committee.  The  Commission 
recently  approved  the  extension  of  this 
pilot  program  for  an  additional  six 
month  period  until  December  31. 1985. 
Amendment  No.  3  reads  as  follows: 
In  July  1984,  the  Exchange  instituted 
on  a  one  year  pilot  basis  a  new 
"modified"  procedure  which  expands  a 
company's  participation  in  the  selection 
of  its  specialist.  [See  File  No.  SR-Amex- 
84-9  and  Order  Approving  Proposed 
Rule  Change,  Securities  Exchange  Act 
Release  No.  21062  (June  la  1984),  49  FR 
25726  (July  2Z  1984).  Under  the  new 
modified  procedure,  if  the  company 
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chooses  to  participate,  the  Allocations 
Committee  selects  a  list  of  seven 
specialist  units  based  on  the  same 
performance-related  criteria  it  uses  for 
every  allocation,  and  the  company 
selects  its  specialist  form  that  list.  A 
company  remains  with  its  initial 
specialist  for  at  least  120  days.  After 
that  time,  but  during  the  first  12  months  ' 
after  listing,  the  company  may  request 
that  the  stock  be  reallocated  should  it 
become  dissatisfied  with  its  specialist. 
This  is  the  case  whether  or  not  a 
company  has  participated  in  the 
selection  process.  The  company  is 
expected  to  furnish  an  explanation  of 
the  basis  for  its  dissatisfaction,  and  if 
after  counseling  the  company  and  the 
specialist  unit  such  a  change  were  still 
desired,  the  Exchange  would  reallocate 
the  stock  within  30  days.  In  any  such 
reallocation,  the  Exchan^  would  follow 
the  limited  participation  allocation 
procedure.  Should  a  company  so  desire, 
the  Allocations  Committee  may  also 
select  a  specialist  unit  without  any 
company  participation.  A  company  may 
invoke  the  reallocation  request  once 
during  the  year  period  following  its 
listing.  The  modified  procedure  has  been 
available  only  to  those  companies  which 
complete  the  listing  process  during  the 
pilot  period.  The  pilot  procedure  was 
scheduled  to  terminate  on  July  1, 1985; 
the  Comn>:ssion  has  extended  the  pilot 
program  until  December  31, 1985.  See 
Securities  Exchange  Act  Release  No. 
22185,  June  28. 1985.  50  FR  27872  (July  7. 
1985).  The  Exchange  intends  to  make 
available  to  companies  listing  on  or 
after  July  1, 1985,  this  modified 
allocations  procedure.  A  company  will 
therefore  have  three  available  options: 
(IJ  Allocation  by  the  Allocations 
Committee  without  any  company  input, 
(2)  limited  participation  enabling  a 
company  to  eliminate  from  the 
Allocations  Committee's  further 
consideration  up  to  three  speciahst  units 
from  a  list  of  ten  units  selected  by  the 
Committee,  or  (3)  "issuer  choice" 
participation  enabling  a  company  to 
select  its  specialist  unit  from  a  list  of 
seven  eligible  units  selected  by  the 
Allocations  Committee. 

(b)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6{b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  the 
Exchange's  procedures  are  designed  to 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange's  procedures  encourage 
specialists  to  compete  with  each  other 
for  the  allocation  of  new  issues  and  the 
retention  of  those  securities  in  which 
they  are  currently  registered.  The 
proposed  rule  change  rewards  superior 
performance  and  thus  promotes  and 
enhances  competition  among  Exchange 
specialists. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  dayaof  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A]  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  5th  Street,  NW.,  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copsring  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  be  sulnnitted  by 
September  9, 1985. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Holtis. 

Assistant  Secretary. 

[FR  Doc.  85-19844  Filed  S-15-8S:  8:45  am] 
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IReleas*  No.  34-22317;  Fit*  Na  SR-Amci- 
85-25] 

Self-Regulatory  Organizations; 
Proposed  Rule  Changes  by  American 
Stock  Exchange,  Inc.  Relating  to  the 
Exchange's  Policy  Concerning 
Specialists'  Contacts  With  Companies 
Under  the  Exchange's  Equities 
Allocation  Procedures 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  July  9, 1985,  the  American  Slock 
Exchange.  Inc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  n. 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization'a 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange.  Inc.  is 
filing  its  policy  regarding  specialists' 
contacts  with  prospect  companies  under 
the  Exchange's  equities  allocation 
procedure  which  permits  a  newly-listed 
company  to  participate  in  the  choice  of 
its  specialist  unit.* 

II.  Self-Regulatory  Otganizatton's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 


'  In  July.  1964.  the  Exchange  instituted  on  a  one 
year  pilot  basis  procedures  to  expand  e  companjr's 
participation  in  the  selection  of  its  specialist.  See 
Securities  Exchange  Act  Release  No.  21062  (June  la 
1964).  49  FR  2S128  (June  22. 1964)  (SR-Amef-84-^). 
The  Commission  recently  approved  the  «xteti»4on  oC 
tiiis  ptlot  |>rogr«<n  for  an  additional  six  nmnth 
pariod  until  Deceml>er  31, 19SS.  See  Securities 
Exchange  Act  Retease  No,  22185.  (June  28, 1985).  So 
FR  27872.  (July  &  1965)  (SR-Amex-e5-24). 
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most  signincant  aspects  of  such 
statement. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  order  to  reduce  the  likelihood  of 
specialists  developing  inappropriate  or 
prohibited  relationships  with  issuers,  the 
Exchange  has  filed  with  the  Commission 
certain  procedures  applicable  to  all 
equity  specialists.  Under  these 
procedures,  specialists  are  required  to 
notify  the  Exchange's  Marketing 
Department,  in  advance,  of  any  contacts 
they  wish  to  initiate  with  unlisted 
companies,  as  well  as  any  significant 
unplanned  discussions  with  prospective 
companies  promptly  after  the  contact. 
Once  a  prospect  company  has 
determined  to  list  on  the  Exchange, 
specialist  units  are  prohibited  from 
making  any  direct  or  indirect 
independent  contact  with  the  company 
for  the  purpose  of  influencing  its 
decision  in  the  choice  of  a  specialist. 
The  prohibition  includes  the  company's 
investment  bankers  or  other  advisors!  or 
any  other  person  in  a  position  to 
influence  the  company's  management. 
Once  the  Exchange's  Committee  on 
Equities  Allocations  ("Allocations 
Committee")  has  selected  the  seven 
specialists  units  to  be  considered  by  the 
new  listing  candidates,  those  units  are 
prohibited  from  initiating  any  direct  or 
indirect  communications  with  company 
management,  the  company's  investment 
banker,  or  any  person  in  a  position  to 
influence  the  company.  If  the  company 
wishes  to  interview  individual  specialist 
units,  the  Exchange  will  arrange  for  such 
interviews. 

To  assure  compliance  with  these 
restrictions,  the  Exchange  will  refer  any 
violations  of  this  policy  to  the 
Exchange's  Committee  on  Specialist  and 
Registered  Trader  Performance 
("Performance  Committee"),  which  may 
declare  a  unit  ineligible  for 
consideration  by  the  Allocations 
Committee  for  the  specific  allocation  in 
question  or  future  allocations  for  a 
specified  period  of  time.  The 
Performance  Committee  also  may  refer 
the  unit  to  the  Exchange's  Compliance 
Department  for  appropriate  disciplinary 
action. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 


principles  of  trade  and  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  tlie 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  Interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  tfie 
Securities  Exchange  Act  of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  arc  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copyinig  in  the 
Commission's  Public  Reference  Section, 
450  5th  Street,  NW.,  Washington,  D.C 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  6, 1985. 


For  the  Comminion,  by  the  Divisioa  at 
Market  Regulation,  pursuant  to  delegated 

authority. 

Shiiley  E  HoUis, 

Assistant  Secretary. 

August  IZ  19S5. 

[FR  Doc.  85-19645  FUed  S-15-SS:  Mi  ami 
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DEPARTMENT  OF  STATE 
(CII-a/S72] 

Study  Group  4  of  the  U^  Organizalion 
for  ttw  international  Radto 
Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Croup  4  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  September  28. 1985  at  9-.30  ajn. 
in  the  first  floor  Theater, 
Communications  Satellite  Corporation. 
950  L'Enfant  Plaza,  SW.,  Washington, 
D.C 

Study  Gro.up  4  deals  with  matters 
relating  to  systems  of 
radiocommunications  for  the  fixed 
service  using  satellites.  The  purpose  of 
the  meeting  will  be  to  discuss 
preparations  for  the  international 
meeting  of  Study  Group  4  in  September/ 
October,  1985. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department, 
Washington,  D.C.  20520.  telephone  (202) 
632-2592. 

Dated:  August  5. 1965. 
Richard  E.  Shram, 

Chairman,  U.S.  CCIR  National  Committee. 
[FR  Doc  85-19630  Filed  8-15-8S;  8:45  amj 

Bill  10  COQg  4710-«7.« 


[CM-8/873] 

Study  Group  C  of  ttie  U.S.  Organization 
for  ttte  International  Telegr^>h  and 
Telephone  Consultathfe  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  C  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
September  4, 1985  at  9:30  a.m.  in  Room 
1205,  Department  of  State,  2201  C  Street, 
NW.,  Washington.  D.C 

The  purpose  of  this  meeting  is  to 
consider  contributions  to  October 
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meetings  of  CCITT  Study  Group  XI 
Working  Parties. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  pubhc 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled.  All  persons  wishing  to  attend 
the  meeting  should  contact  the  office  of 
Earl  Barbely.  Department  of  State. 
Washington.  D.C:  telephone  (202)  632- 
5832.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 
Domenick  lacovo. 
Acting  Director.  Office  of  Technical 
Standards  and  Development. 
August  &  1965. 
(FR  Doc  85-19628  Filed  8-15-85;  8:45  am) 

BHJJNQ  CODE  4710-07-M 


ICM-«/8741 

Study  Group  8  of  tti«  U.S.  Organization 
for  ttie  International  Radio 
Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  8  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  September  4. 1985  in  Conference 
Room  4234-36-38.  Federal  Aviation 
Administration  Building.  800 
Independence  Avenue,  SW.. 
Washington.  D.C.The  meeting  will 
begin  at  9:30  a.m. 

Study  Group  8  studies  matters  relating 
to  systems  of  radiocommunications  and 
radiodetermination  for  the  mobile 


services.  Tlie  purpose  of  the  meeting  is 
to  review  preparations  for  the  special 
international  meeting  of  Study  Group  8 
in  July  1986. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  the  instructions  of 
the  Chairman.  Requests  for  further 
information  should  be  directed  to  the 
office  of  Mr.  Richard  E.  Shrum.  State 
Department,  Washington,  D.C.  20520; 
telephine  (202)  632-2592. 

Dated:  August  12. 1985. 
William  H.  fahn. 

Acting  Director.  Office  of  International  Radio 

Communications. 

|FR  Doc.  85-19629  Filed  8-15-85;  8:45  am] 

81LUNQ  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  ttfe  Secretary 

Apf^tlons  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits;  Week  Ended  August 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application, 
following  Oie  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of  the 
?.rSP;«,",^L^  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  procedings.  (See  14 
CrK  302.1/01  et  seq.) 


Oescription 


i!SIr!lI«;ir![fL!!?^';^'  ^'°J°**  S'«P*^  ^^ton.  Omttxirg.  FeWmwi  and  Brass.  Sorte  900.  1250  Connecticut  Avenue.  NW..  Washmgton.  DC  20036 
^^^^^!^^r^!!iJ!!!^J:^:.  "*  P*"**^  ^  Seclw  «01  ot  l^e  Act  and  Subpart  Q  of  the  Regulations  requesU  a  certifcate  o»  pu«*c  convw«ef>ce 

ana  necessity  autmnzmg  scheduled  interstate  and  overseas  ar  transportation  of  persons  property  and  mad 
Conforming  Applications.  Motions  to  Modify  Scope  and  Answers  may  be  filed  by  September  5  1965 


Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Division. 
[FR  Doc.  85-19602  Filed  8-15-85;  8:45  am] 
BIUJNQC00e4«1»42-M 


(Docket  Nos.  3S418,  40201,  3S570,  38978, 
38720,  39783,  38883,  38184,  38571,  41061] 

Employee  Protection  Program 
Investigations;  Continuing 
Assignments 

The  Department's  Order  85-8-27. 
issued  August  9, 1985.  lifted  the  stay  on 
procedural  steps  in  the  Employee 
Protection  Program  Investigations  (EPP 
cases)  which  had  been  imposed  by  the 
CAB  orders  84-8-85  and  84-11-54. 
Accordingly,  these  investigations  will  be 
reactivated  and  the  procedural  steps 
resumed. 

The  Chief  Judge's  order  of  November 
22. 1983.  consolidated  the  Air  New 
England  investigation  in  Docket  40201 


and  the  Mackey  International  Airlines 
investigation  in  Docket  39783  into  a 
single  proceeding,  and  designated  the 
four  EPP  cases  to  be  heard  in  the  first 
round  of  hearings.  Pursuant  to  the 
Department's  order,  the  processing  of 
the  initial  four  cases  will  be  continued 
to  permit  the  Department  to  consider 
contemporaneously  a  representative 
cross-section  of  the  cases.  The  transfer 
of  functions  from  CAB  to  DOT  will  not 
affect  the  prior  assignment  of  cases  to 
particular  Administrative  Law  Judges. 

Accordingly,  this  notice  is  to  advise 
that  the  following  proceedings  continue 
to  be  assigned  to  the  Administrative 
Law  Judges  indicated: 

1.  Air  New  England/Mackey 
International  Employee  Protection 


Program  Investigation,  Docket  40201.  to 
Chief  Administrative  Law  Judge  Elias  C. 
Rodriguez.     , 

2.  Braniff  International  Airways 
Employee  Protection  Program 
Investigation,  Docket  38978,  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder. 

"i.  Pan  American  World  Airways 
Employee  Protection  Program 
Investigation,  Docket  38883.  to 
Administrative  Law  Judge  John  M. 
Vittone. 

4.  United  Air  Lines  Employee 
Protection  Program  Investigation, 
Docket  38571.  to  Administrative  Law 
Judge  William  A.  Kane.  Jr. 

The  remaining  EPP  investigations 
instituted  by  CAB  will  be  deferred  in 
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accordance  with  Order  85-8-27  until 
after  the  four  lead  cases  are  decided. 

lEntered  this  12th  day  of  August.  1985. 
Elias  C.  Rodriguez. 
Chief  Administrative  Low  Judge. 
IFR  Doc.  85-19603  Filed  8-15-85:  8:45  am] 
BILLMQ  CODE  4«10-«2-M 


Fitness  Determination  of  Resort 
Commuter,  Inc. 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  commuter  air  carrier 
fitness  determination;  Order  85-8-31, 
order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Resort  Commuter,  Inc.  is  fit,  willing,  and 
able  to  provide  commuter  air  service 
under  section  419(c)(2)  of  the  Federal 
Aviation  Act,  as  amended,  and  that  the 
aircraft  used  in  this  service  will  conform 
to  applicable  safety  standards. 

Responses 

All  interested  persons  wishing  to 
respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Special  Authorities 
Division,  Room  6420,  Department  of 
Transportation,  400  7th  Street  SW., 
Washington,  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  August  30, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Catherine  Terry,  Special 
Authorities  Division,  Department  of 
Transportation,  400  7th  SW., 
Washington,  DC  20590  (202)  755-3812. 
SUPPt^MENTARY  INFORMATION:  The 
complete  text  of  Order  85-8-31  is 
available  from  the  Documentary 
Services  Division.  Room  4107,  400  7th 
Street  SW.,  Washington,  DC  20590. 
Persons  outside  the  metropolitan  area 
may  send  a  postcard  request  for  Order 
85-8-31  to  that  address. 

Dated:  August  12. 1985. 
Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  85-19604  Filed  8-15-85:  8:45  am] 

MLLINQ  COOE  6»10-62-« 


Federal  Aviation  Administration 

Advisory  Circular,  Installation  of 
Turt>osuperchargers  in  Small  Airplanes 
with  Reciprocating  Engines 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Draft  advisory  circular  (AC) 
availability  and  request  for  comments. 

SUMMARY:  This  AC  provides  information 
and  guidance  concerning  an  acceptable 
means  of  showing  compliance  with 
§  23.909  of  Part  23  of  the  Federal 
Aviation  Regulations  (FAR),  for  the 
installation  of  turbosuperchargers  in 
small  airplanes  with  reciprocating 
engines. 

date:  Commenters  must  identify  File 
AC  23.909-X;  Subject:  Installation  of 
Turbosuperchargers  in  Small  Airplanes 
with  Reciprocating  Engines,  and 
comments  must  be  received  on  or  before 
October  15, 1985. 

ADDRESSES:  Send  all  comments  on  the 
proposed  draft  AC  to:  Federal  Aviation 
Administration,  ATTN:  Regulations  and 
Policy  Office  (ACE-110).  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  F.  Yotter,  Aerospace 
Engineer,  Regulations  and  Policy  Office 
(ACE-110),  Aircraft  Certification 
Division.  Federal  Aviation 
Administration.  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  commercial 
telephone  (816)  374-6941.  or  FTS  758- 
6941. 

SUPPLEMENTARY  INFORMATION:  Any 
person  may  obtain  a  copy  of  this 
proposed  draft  AC  by  writing  to:  Federal 
Aviation  Administration,  Aircraft 
Certification  Division,  Regulations  and 
Policy  Office  (ACE-110),  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

Comments  Invited 

Interested  parties  are  invited  to 
submit  comments  on  the  proposed  draft 
AC.  The  proposed  draft  AC  and 
comments  received  may  be  inspected  at 
the  offices  of  the  Regulations  and  Policy 
Office  (ACE-110).  Room  1656,  Federal 
Office  Building.  601  East  12th  Street, 
Kansas  City,  Missouri,  between  the 
hours  of  7:30  a.m.  and  4:00  p.m. 
weekdays,  except  Federal  holidays. 

Background 

Exhaust  gas-driven 
turbosuperchargers  are  available  for  use 
with  reciprocating  engines  to  increase 
takeoff  and  maximum  continuous  power 
available  at  sea  level  and  altitude,  to 
maintain  maximum  continuous  or  cruise 
power  at  altitudes,  and  to  provide  a 
source  of  air  to  pressurize  the  cabin  of  a 
small  airplane.  Section  23.909  contains 
requirements  for  approval  of 
turbosuperchargers  and  refers  to  design 
standards  required  in  Part  33.  The 
applicant  is  expected  to  substantiate, 
through  suitable  engineering 
investigations  and/or  tests,  that  the 
turbosupercharged  engine  installation 


compUes  with  the  applicable 
airworthiness  requirement  for  the 
airplane  in  which  the  installation  is 
made.  The  turbosupercharger  should  be 
approved  as  part  of  the  engine,  and 
compliance  shown  with  the  applicable 
portions  of  Part  33. 

Issued  in  Kansas  City,  Miseonri.  August  S. 
1985. 

Don  lacobsen. 

Acting  Manager,  Aircraft  Certification 
Division. 
|FR  Doc.  85-19511  Piled  S-lS-85:  ft4S  am) 

BIUJNG  CODE  4etO-13-« 


Maritime  Administration 

(Docket  No.  S-772] 

Lykes  Bros.  Steamsttip  Co.,  Inc^ 
Application  To  Provide  PrtvMege 
Service  to  tt>e  Canary  Islands  In 
Conjunction  With  Its  Existing 
onTR13andT/A4 

Lykes  Bros.  Steamship  Co.,  Inc. 
(Lykes),  by  application  dated  August  1. 
1985,  has  requested  an  amendment  to 
Appendix  A  of  Operating-Differential 
Subsidy  Agreement,  Contract  No.  MA/ 
MSB-451  in  order  to  permit  calls  at  the 
Canary  Islands  on  a  privilege  basis  in 
conjunction  with  its  Trade  Route  No.  13 
U.S.  Gulf  and  South  Atlantic/ 
Mediterranean  service  and  in 
conjunction  with  its  Trade  Area  No.  4 
Great  Lakes/Mediterranean.  India. 
Persian  Gulf  and  Red  Sea  service. 

Lykes  states  that  this  request  is  being 
made  in  order  to  permit  Lykes  to  better 
serve  certain  exporters  who  are  shipping 
mining  equipment  from  the  Great  Lakes 
area  to  the  Canary  Islands  under 
existing  and  proposed  mining  projects. 
In  support  of  its  request,  Lykes  notes 
that  there  is  currently  no  regular  U.S.- 
flag  liner  service  to  the  Canary  Islands 
from  the  U.S.  Lykes  intends  to  handle 
this  cargo  on  its  Trade  Area  No.  4 
service  from  the  Great  Lakes  during  the 
Great  Lakes  shipping  season.  While  the 
Lakes  are  closed,  Lykes  intends  to  move 
this  cargo  either  via  the  Gulf  or  the 
South  Atlantic  on  its  Trade  Route  No.  13 
service. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration.  Room  7300,  Nassif 
Building,  400  Seventh  Street,  SW. 
Washington  DC  20590.  Comments  must 
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be  received  no  later  than  5:00  P.M.  on 
August  30. 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Dirferentiai 
Subsidies) 

By  Order  of  the  Maritime  Administrator. 

Dated:  August  12. 1985. 
Murray  A  Bloom. 
Assistant  Secretary. 
|FR  Doc  85-19565  Filed  8-15-85:  &45  am] 

BILUNQ  COOC  4t10-(1-M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubKshed 
under  ttie  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b{e)(3). 


FEDERAL  HOME  LOAN  MORTGAGE 
CORPORATION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  50  FR  32827, 
Wednesday,  August  14, 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  1:00  p.m.,  Thursday,  August 

15. 1985. 

PLACE:  1776  G  Street,  NW.,  Washington. 

DC,  Conference  Room  8-C. 

STATUS:  Closed. 

CHANGE  IN  MEETING:  2:30  p.m. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  B.  Hausman,  1776  G 
Street.  NW..  P.O.  Box  37248, 
Washington,  DC  20013,  (202)  789-5097. 

Date  Sent  to  Federal  Register:  August  14. 
1985. 

Maud  Mater, 
Secretary. 

[FR  Doc.  85-19730  Filed  8-14-«5:  2:54  pro) 
BILUNO  COOC  6720-02-M 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  beneflt  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
beneHts  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83,  48  FR  35736  (1983),  and  6- 
84.  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  pubhcation  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  Hsted  at 
38  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procc^diires 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  To  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Kansas:  KS84-4052 Aug.  25,  1984. 

Michigan:  MI84-5026 Dec.  21, 1984. 

New  jersey:  N|85-3031 Aug.  2, 1985. 

New  York:  NY85-3040 July  26.  1985. 

Pennsylvania: 

PA82-3010 Mar.  15, 1982. 

PA83-3051 Nov.  25,  1983. 

PA84-3O02 Feb.  10,  1984. 

PA81-3091  — Dec.  28.  1981. 

PAB2-3012 „ Mar.  5.  1982. 

PA84-3003 Feb.  10. 1984. 

PA85-3017 Apr.  5.  1985. 

PA85-3030 ., June  21.  1985. 

PA82-30n Mar.  12.  1982. 

PA82-3028 Sept.  10,  1982. 

PA83-3052 „ Nov.  2."».  1983. 

PA84-3004 Feb.  17.  1984. 

PA84-3042 Dec.  14,  1984. 

PA84-3000 Jan.  13.  1984. 

PA84-3037 Oct.  5,  1984. 

Virginia:  VA85-3020 Apr.  6,  1985. 

Wisconsin:  WI84-5028 Dec.  21. 1984. 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 

Nebraska:    NE83-4025   (NE85-    Apr.  1.  1983. 
4033). 

Signed  at  Washington,  DC,  this  9th  day  of 
August  1985. 

James  L  Valin, 

Assistant  Administrator. 

BNJJNO  COOC  4S10-Z7-W 


MODIFICATIONS  P.  X 


DECISIOM  ♦KS94-40S?-MOD.t4 

;49FR3J780-Au<JU3t    24,     198T" 

isedgwicic  County,   Kansas 


ADD: 


j~F^AL  BUILOINC  ASSEMBLERS 

i      I 


DECISION  MO.  NY85-3040 

,  MOD.  H 

(50  FR  30594,  July  26, 

'   1985) 

I  AI.BANY,  COLUMBIA,  GREENE, 

■  FULTON,  MONTGOMERY, 
RENSSELAER,  SARATOGA, 
SCHENECTADY,  SCHOHARIE. 

*  WASHINGTON 


DECISION  NO-  XI34-5026  - 

'■'od.nry 

(49   FR  49812   -  Daceiaber 

21,    1934) 
Statewide,   Michigan 

Change : 

Carpenters: 
Zone  1 


Hmrty 


$16.69 


$1.70 
+22% 


PLUMBERS 
Area  1 
Area  2 
Area  3 
Area  4 


»  STEAMFITTERS: 


UntlU 

16.72 
15.11 
17.20 
15.15 
r 

3.15 
4.35 

3.10 
2.60 

DECISION  WO.  NJ85-3031 
MOD.  NO.  1 

(50  FR  31459  -  August  2, 
1985) 

Bergen,  Essex,  Hudson 
(excluding  Ellis  Island 
and  Statue  of  Liberty 
Island) ,  Hunterdon, 
Middlesex,  Morris, 
Passaic,  Somerset, 
Sussex,  Union  and 
Warren  Counties, 
New  Jersey 


CHANGE: 

LABORERS: 

ZONE   18: 

(Heavy   t  Highway 

Construction)  i 

Group  1 

Group  2 

Group   3 

Group  4 

Group  5 

Group  6 

(Free  Air  Tunnel  Jobs) 

Group  1 

Group  2 

Group  3 

Group  4 

$13.20 
13.40 
13.70 
13.90 
14.15 
15.70 

15.95 
14.25 
14.10 
13.60 


3.30 
3.30 
3.30 
3.30 
3.30 
3.30 

3.30 
3.30 
3.30 
3.30 


(3) 


.MODIFICATIONS  P.  2 


March  15, 


DECISION  NO.  PA82-3010 

MOD.  NO.  TT 

(47  Fr  9«fi4 
1982) 

Clinton,  Centre,  Hunting- 
don, Fulton,  4  Mifflin 
Counties,  Pennsylvania 

CHANGE: 
Ironworlcers: 

Huntingdon  t  Mifflin 
Counties 
Plumbers  (  Steamfitters: 

Cantre>  Mifflin  4  Fulton 
Counties 

Clinton  County 
Sheet  metal  workers: 

Centre,  Huntingdon, 

Fulton  4  Mifflin  Counties 


BMc 

HOttfty 
MMM 


rnnft 

••MtHi 


S17.519   4.75 


17.85 
16.06 


16.73 


IdECISION  NO.    PA83-30S1 

MOD.    NO.  "5^ 

Hi  fn  '53264   -  November   25. 

19S3) 

Franklin  County,         ! 
Pennsylvania        { 

CHANGE I 


'DECISION  NO.PA84-3002, 
_;mOD.  no.  9,  Cont'd. 
I 

j Laborers: 
Ganersl  Laborers 
Operator  of  Jaclchammer 

(etc;) 
Wagon  drill  operator 
Handling  of  all  mater- 
ials (etc.) 
Laborers  assisting  tile 

(etc.) 
Handling  4  using  dyna- 
mite 
Caisson  wor)c  (top  men) 
Caisson  wor)c  (bottom  men 
Mixer  man 
Plumbers  4  Steamfitters 
Sheet  metal  wor)cer8 


Ironworlcers 

PI unbar a 

Sheet  metal  wor)cers 


17.515 

17.85 

16.73 


4.75 
2.82 
4.92 


DECISION  NO.  PA84-3002 
!m0D.  NO.~g~^ 
(49  FR  5295  -  February  10, 

1984) 

Adams  (  Yorlc  Counties, 
Pennsylvania 

CHAHGEi 

Asbestos  Norkers 
Ironworkers 


17.91 
17.515 


2.04 
4.75 


1            ; 

i $10.74! 1.92 

? 

10.94    1.92 

11.04:1.92 

s 

10.99   1.92 

s. 

i 

90 

10. 7911.92 

«. 

11.07'l.92 

7i 

10.99    1.92 

» 

ll.19il.92 

►» 

11. 1411.92 

■^^ 

17.85l2.82 

^ 

I6.73I4.92 

1 

mL 

CECI3I0W  NO.  PABl-3091 

WJ.   HO.    If 

(46  FR  62761  -  Deosfnber  28, 
1981) 

Gleans,  Someraet,  and 
Potter  Counties,  Pa. 

CSMXX: 
Electricians: 

Potter  Qxinty 
LABC«ERS: 

Potter  County 

Class  1 

daas  2 
3 


(4) 


13.06 


13.60 
13.85 
14.40 


3.97 


23« 
23% 
23t 


s 

z 

o 


en 

CO 


1 

a 

09 

> 

(g 

e 


Z 
o 
a 
n 
n 

CD 


C0 


MODIFICATIOHS  P.  3 


DECISION  WO.  PAa2-3012 

MOD.  NO.  TT" 

(47  FR  9661  -  March  5, 
1982) 

Columbia,  Montour, 
»  Snyder  County, 
Pannaylvania 

CHANGE: 

Asbeatoa  Morkera 
Snyder  County 
Electriciana: 
Montour  County  in  it» 
entirety;  North  of  0.  S. 
Highway  (S22  »  Seleagrova 
Twp.  in  Snyder  County; 
and  Reaalnder  of  Coluntiia 
County 

Iron«K>rkera: 
Montour  t  Snyder  Coa. 
LABORERS: 
Colunbla  County 

Claaa  1 

Clasa  2 

Claaa  3 

Claaa  4 
Montour  County 

Claaa  1 

Claaa  2 
Snydar  County 

Group  1 

Group  2 

Group  3 

Group  4 
LINE  CONSTRUCTION: 
Lineman,  dynamite  nan, 

heavy  equipment  operator 

finch  truck  operator 
Groundnan 


$17.91   2.04 


15. 6S 


17.515 


10.19 
10.59 
10.29 
10.44 

9.45 

9. CO 

10.70 
11.17 
10.10 
11.37 


16.04 
11.34 
10.05 


Paintera:  Bruah 
Tapers 

*        Structural  Steel 
Piledriveraen 
Plaster era: 

Snyder  «  Montour  Cos. 
Plunbers  t  Steamflttera 

ADD: 

Laborera: 
Snyder  County 
Fork  Lift 


12.55 
13.21 
14.21 
15.97 

14.20 
17.85 


3»+ 

1.70 


4.75 


2.90 
2.90 
2.90 
2.90 


50 
SO 


1.68 
1.68 
1.68 
1.68 


1 EECISIDN  NO.  PA84-3003 

Mod.  No.  i 
j  (49  FR  5297  -  February  10, 
j    1984) 
:  Lnosatsr  County,  PwnsylvanU 

OCUCE: 

AMxstoa  Nbtkers 
Zlevator  CDnetructon 

Elevator  Oonatructors  Helpera 

Elevator  Osnatiuctors  Helpers 
I    (Picb.) 
Ironozkers: 
Mastem  part  of  County 
Laborers 


a-k 

KMM 

Fitad 

■mnu 

$17.91 

2.04 

15.90 

3.29* 

•«fa 

70%JR 

3.29+ 

•4b 

SOtJII 

17.515 

4.75 

10.74 

1.92 

DECISIOK  NO 
MCD. 


PA85-3017 

NO.   1 
(50  FR  13702  -  April  5, 


1985) 
Carton,  Mcnroe  axnty  Includ- 
linj  Tob/ham  Any  Depot  and 
;  Pilce  Oointy,  Pernaylvania 

J Laborers: 

[Zone  1 
{  Class  1 
I  Oaas  2 
j  Class  3 


1.25* 

3/8% 

1.25+ 

3/8% 

1.25  + 

3/8% 

2.70 

2.70 

2.70 

7.76+d 


2.82 


iPtCISICWND.  PASS- 3030 

'MPp.  n6.  I 

;  (50  FR  25852  -  June  21,   1985) 
j  Qaterland,  DBi^*in,  tancy, 

Juniata,  Hai  Cunberlani 
I  Depot  in  Ycrt  cwmty, 
j   ftnsylvania 

Irociuorfcerat 

!  Structural,  Omanental  t 
I     Reinforcing 
!  Piladrivemsn 


ADO: 

Labomst 
Ibrfclift  laborers 


13.12     |1.71 


17.515 
15.97 


12.12      1.71 


(5) 


MODIFICATIONS  P. 


DECISION  WO.    PA82-3011 

MOD.    NO.    n 

(47  rft  IflSSl  -  March  12, 
1982) 

Bradford.  Tlofa  t  Union 
Counties,   Pennsylvania 

CHANGE: 
Ironworlcara : 
Structural,   Ornamental 

t   Reinforcing 
Union  county 


Mwfly 


1517.515 


DECISION  NO.    PAB2-3028 

MOD.    »    12 

(47  PR  J9972  -  September 

10,  1982) 

Elk,  Forest,  McKean, 

6  Narren  Counties, 

Pennsylvania 

CHANGE: 
Laborers I 
Group  1 
Group  2 
Group  3 
Group  4 


4.75 


13.60 
113.85 


14.40 
13.60 


23% 

23% 

i  23t 


DECISION  NO.  PA83-3052 

Mipp.    NO.    5 

(48   FR  53264   -   November 

25,    1983) 

Lawrence  t  Mercer 
Counties,  Pennsylvania 

CHANGE; 

Landscaping  Laborers: 

Class   1 

Class  2 


ao.77 
911.19 


26% 
261 


DECISION  NO.    PA84-3004 

MOD.    NO. "7 

(49  FR  6209  -  February 
17,  1984) 

Armstrong,  Beaver, 
Butler,  Fayette, 
Indiana,  Washington, 
Allegheny  t  Westmore- 
land Counties,  Pa. 


CHANGE: 
LABORERS 
Landscapina 

Class  1 

Class  2 


CO 

W 

M 

to 


December 


DECISION  NO.  PA84-3042 

MOD.  NO.~T 
(49  FR  48888 
14,  1984) 
Bedford,  Cambria,  Camer 
on.  Clarion,  Clearfield, 
Jefferson,  Crawford 
t  Venango  Counties, 
Pennsylvania 

CHANGE : 
LABORERS 
Zone   3 
Class  1 

Class  2 

Class   3 

Landscaping 

Zone   1 

Claaa   1 

Class   2 

Sheet  netaX  workers 

Zone  2 

Roofers 

Zone  1 


13.60 
13.85 
14.40 


10.77 
11.19 


23% 
23% 

23% 


26% 
26% 


16.73      4.92 
16.48      2. 23 


<6) 


a 

O. 
a 

s 

73 
a 

•e. 

M 

a 


< 


2 

o 


oi 


a. 

> 

c 

c 

CO 


O) 


CO 

OS 
en 


2 

o 

a 

CO 


MODIFICATIONS  P.  5 


nSCISION  *PA84-3000  -  >bd.  tu 
(49  FR  1851  -  January  U,  iSMl! 
Alla^hcny,  Amtrong,  Baivcr,  1- 
Bedford,  Bl&ix,  Butler,  Canlsrlai, 
Caneron,  Centra,  Clarion,  Claar- 
field,  CUnton,  CraMford,  Elk,  | 
&ie,  Fayette,  Fonat,  Frank-  ' 
Lin,  Fultcn,  Greene,  Huntlrqdon, 
Iniiana,  Jefferson,  Lawrenoe,  I 
>4cKaan,  Meroer,  Hifflxn,  ititter, 
ScmersAt,  Venango,  Warren,  Mnhr 
Ingtcn,  t  Mestsoreland  Comtlesl, 
Penwylvania 


I 


OHTT! 

TKXX  DRTVEBS  HEAVY  t  HICHAY 
aOtETRUaiON  ISSUED  IN  KJO.IIO. 
50  FR  -  M586  -  7-26-85: 


AtP:  I 

TWOC  DRIVERS  SainXJlE  KFTfOtED  j 
TO  TXLUX  ALL  THUOV  THRtE 
aXNTIES  IN  PEWSYLVRNIA  ' 


Pidc-ip 
Fam  tractor   (»*ien 
pulUn;  or  hauling). 
Helpers,  WarehDussran 

Single  Axle 
Fork  lift 

Tri-axle 

Tandon  axle  t  Ttactor 
pulled  Ttailers 

Specialty  Vehicles 
Heavy  off-the-ro»d 
equifmnt  (rated  45 
tons  and  asmr) ,  Low- 
boys 


s  9.00'' 


U 


,00^ 


u.oo^ 


13 


.48^ 


19% 


19% 


19% 


19% 


TRUCK  ORIVIKS   (Cont'd.): 


Partxnen  will  be  paid  on 
basis  of  vehicle  utilized. 

QuBl  Purpose  Truck  (t^ien 
Load  has  bean  loaded  or 
unloaded  with  truck 
winch  loading,  hauling 
4  unloading)  will  be  paid 
acoccding  to  axle  of  truci 


FOOTNOTE  'b': 


Travel,  with  -vehicle,  to  and 
fian  project  site  and  oorpany's 
office  or  yard  will  b'  at  the 
federally  astsblished  mini- 
nun  wage  rate  of  $  }.35  per 
hour  whm  a  full  eight  hours 
of  job  site  work  is  scheduled. 
(First  trip  in  and  last  trip 
out  daily,  to  a  maxiiiuii  of 
one  hour  aacii  trip  per  day) . 
Frii>je  benefit  payments  for 
this  tork  will  be  baaed  i^on 
project  site  rate  for  similar 
vehicle. 


(7) 


MODIFICATIONS  P.  6 


DECISION  NO.  PA84-3037 

MOD.  NO.  2 

<49  FR  39436  -  October  5, 
1984) 

Lebanon,  Lycoming,  North- 
umberland, Schuylkill  t 
Sullivan  Counties, 
Pennsylvania 


CHANGE ; 
Ironworkers 

Zone  1 
Laborers 

Zone  2 

Class  1 

Class  2 

Zone  5 

Class  1 

Class  2 

Class  3 

Class  4 

Zone  3 

Class  1 

Class  2 

Class  3 

Class  4 

Zone  4 

Class  1 

Class  2 

Zona  1 

Class  1 

Class  2 
Plunberst 

Zone  3 
Roofers: 

Zone  3 
Shingle, 


rrtata 
••Mtitt 


DECISION   NO. 
icont'd> : 


PA84-3037 


Bmic 

HMrty 


ADD: 

Laborers: 
Zone   3 
Class   5 
Pork  Lift  Operator 


I 
1117.515  i4.75 


9 
9 

12. 
13. 
13. 
13. 

10. 
11. 
10. 

11. 

9, 
9. 

10 
10 


45  1.50 

60  ,1.50 

87  12.90 

27  2.90 

07  |2.90 

19  |2.90 


70 

17 
10 


1.68 
1.68 
1.68 


12.12 


37    :i.71 


,4S 
.65 


1.20 
I1.20 


20     11.25 
30    ,1.25 


17.85 


2.82 


Slate,    and  Tile   14.15      2.42 
Mechanic  II'  (for  shingle 
slate,    or   tile  work)    - 
handles  and  transports 
all  materials,    tools 
and  equipment;    clean- 
up debris  6.25      2.42 
All   Other  work                             20.12     !3.83*«  1 
Mechanic  II    (for  all  other 
work)    -  handles  and 
transports  all  material^, 
tools  and  equipment; 

clean-up  debris  8.25      3.83*e 

Steiunfittcrs  I 

Zone   3  17-85    12.82 


Sheet  metal  vrorkers 
Zone   1 


16.73     4.92 


(8) 


Fnnft 

•MMfitl 


1.71 


s. 

CD 

s 


< 

o 


en 

CO 


a. 

a 

«< 

> 

c 

OQ 

c 

CO 


CO 


2 

o 

n 
n 


CO 
CO 

M 

(a 


MODIFICATIONS  P.  7 


DECISION  »wr84-502S-MOD*3 
(49  FR  49827-December  21, 
1984) 
Bayfield  t  Douqlas 
Counties  Hiiconsin 

CHANGE: 


SHEET  METAL  WORKERS: 
Building 
Residential 


17.15 
10.98 


2.75 
2.75 


DECISION  NO.  VAa5-3020- 
MOD.  i3 
(50  FR  13706-ADril  6,  1985! 
HENI<.ICO  AND  THE  Independent 
City  of   Richmond 

CHANrtE  • 


SHFET  METAL  WORKERS  (All) 


14.50 


2.32 


(9) 


I  SUPERSEDEAS  DECISION 

STATE:   Nebrasica  COUNTY;   Lancaster 

DECISION  NO.:   NE85-4033  DATE:   Date  of  Publication 

Supersedes  Decision  No.  NE83-4025,  dated  April  1,  1983,  in  48  FR  14313 
DESCRIPTION  OF  WORK:   Building  Projects  (does  not  include  single  family 
homes  i   apartments  up  to  t  including  4  stories) 


ASBESTOS  WORKERS/MECH- 
ANICAL INSULATORS 

BRICKLAYERS 

CARPENTERS 

CEMENT  MASONS 

DRYWALL  FINISHERS 

DRYWALL  HANGERS 

ELECTRICIANS 

GLAZIERS 

INSULATORS  (BATT  t  BLOWN) 

LABORERS: 
Unslcllled 
Mason  tenders 

LANDSCAPE  LABORERS 


CO 
CO 

M 

I 


■lata 

SMMtlti 

t    7.00 

lO.Ofi 

9.23 

8.18 

9.72 

.62 

9.34 

.61 

10.42 

3.80 

14.27 

1.38 

6.51 

5.85 

5.95 

4.00 

WELDERS 


PAINTERS  $  9.38 

PLASTERERS  12.78 
PLUMBERS  i   PIPEFITTERS     10.25 

ROOFERS  8 . 99 

SHEET  METAL  WORKERS  9.38 

SPRINKLER  FITTERS  16  gy 

TILE  SETTERS  12.'70 

TRUCK  DRIVERS  6.54 
POWER  EQUIPMENT  OPERATORS 

Bac)choes  9.28 
Concrete  finishing 

machines  7.50 

Cranes  11.11 

Front  end  loaders  8.66 

Motor  graders  10.36 

Rollers  8.50 

Tractors  6.75 

Scrapers  9.52 


receive  rate  prescribed  for  craft  performing  operation  to  whict 
welding  Is  incidental. 


2.76 

2.13 
3.38 


Unlisted  classifications  needed  for  wor)c  not  included  within  the  scope  of  the 
classifications  listed  may  be  added  after  award  only  as  provided  in  the  labor 
standards  contract  clauses  (29  CFS,  5.5 (a) (1) (ii) ) .  * 

(FR  Doc.  85-19319  Filed  ft-15-85;  8:45  am) 
BtLUMQ  CODE  4S10-27-C 


P> 


(10) 


Friday 

August  16,  1985 


Part  III 


s  ^ 


Department  of 
Education         

Office  of  Educationai  Research  and 
Improvement 

34  CFR  Parts  76,  768,  769,  770,  771,  and 
772 

Library  Services  and  Construction  Act; 
State-Administered  Program  and  Direct 
Grant  Programs  for  Indian  Trit>es  and 
Hawaiian  Natives,  Foreign  Language 
Materials  Acquisition,  and  Literacy;  Final 
Regulations 
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DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement 

34  CFR  Parts  76.  768,  769,  770,  771, 
and  772 

Library  Services  and  Construction  Act; 
State-Administered  Program  and 
Direct  Grant  Programs  for  Indian 
Tribes  and  Hawaiian  Natives,  Foreign 
Language  {Materials  Acquisition,  and 
Literacy 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  is  issuing  final 
regulations  governing  the  Library 
Services  and  Construction  Act  State- 
Administered  Program  and  final 
regulations  governing  the  direct  grant 
programs  under  the  Act.  These 
regulations  implement  the  Library 
Services  and  Construction  Act  (ISCA) 
Amendments  of  1964  (Title  I  of  Pub.  L 
98-^180.  98  Stat.  2236  (1984)).  These 
regulations  include  information  on  the 
types  of  program  activities  the  Secretary 
supports  with  funds  appropriated  under 
the  LSCA  and  the  selection  criteria  for 
evaluating  applications  under  the  direct 
grant  programs. 

EFFECTIVE  DATE:  These  regulations  will 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Klassen,  Chief,  State  and 
Public  Library  Services  Branch.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Brown  Building,  Room 
613,  Washington,  DC  20202-1630. 
Telephone:  (202)  254-9664. 
SUPPLEMENTARY  INFORMATION: 
Badcground 

The  LSCA  Amendments  of  1984  (Title 
I  of  Pub.  L  98-480),  enacted  on  October 
17. 1984,  authorize  Federal  assistance 
through  fiscal  year  1989  for  Titles  I 
through  IV  of  the  Act.  and  through  fiscal 
year  1988  for  Titles  V  and  VI  of  the  Act. 

The  Act  was  originally  enacted  as  the 
Librarj'  Services  Act  in  1956  (Pub.  L  84- 
597.  70  Stat.  293).  In  1964  authorization 
for  spending  on  construction  projects 
was  added,  to  be  followed  in  1968  by 
authorization  for  spending  on 
interlibrary  cooperation  projects  and 
projects  for  the  institutionalized  and  the 
physically  handicapped.  In  1970.  major 
amendments  were  made  to  the  Act 
including  the  enactment  of  provisions 
for  strengthening  State  library 


administrative  agencies  and 
metropolitan  libraries  which  serve  as 
national  or  regional  resource  centers, 
the  removal  of  matching  requirements 
for  interlibrary  cooperation,  and  the 
streamlining  of  State  plan  procedures. 

The  1977  amendments  to  the  Act 
extended  the  Act  for  five  years  and, 
among  other  things,  established  the 
requirement  that  Federal  funds  spent  to 
cover  administrative  costs  be  matched 
with  State  or  other  non-Federal  funds, 
as  well  as  providing  for  special 
assistance  to  major  urban  resource 
libraries  under  certain  circumstances. 

The  Omnibus  Budget  Reconciliation 
Act  (Pub.  L.  97-35,  95  Stat.  357  (1981)) 
extended  Title  I  (Library  Services)  and 
Title  III  (Interlibrary  Cooperation) 
through  fiscal  year  1984.  No  funds  were 
authorized  to  be  appropriated  for  Title  II 
(Public  Library  Construction)  for  fiscal 
years  1982. 1983  and  1984.  No  provision 
was  made  for  Title  IV  (Older  Readers 
Services).  Therefore,  the  final 
regulations  published  March  30,  1984, 
included  no  provisions  relating  to  Titles 
II  and  IV. 

Summary  of  Major  Amendments 

(1)  The  Library  Services  and 
Construction  Act  State-Administered 
Program 

(a)  Amendments  to  Title  I  (Library 
Services).  Sections  109, 110.  and  111  of 
Pub.  L  98-480  contain  amendments  to 
Title  I  of  the  Act.  Section  109.  for 
example,  expands  the  specific  purposes 
of  Title  I  grants.  Thus,  a  State  may  use 
funds  under  Title  I  for  the  establishment, 
extension,  and  improvement  of  public 
library  services  to  meet  the  needs  of 
geographic  areas  or  groups  of  persons  in 
the  State  who  lack  those  services  or  for 
whom  current  services  are  inadequate. 
Other  types  of  projects  a  State  may 
carry  out  with  funds  under  Title  I 
include:  making  library  services 
accessible  to  individuals  who,  by  reason 
of  distance,  residence,  handicap,  age, 
literacy  level,  or  other  disadvantage,  are 
unable  to  receive  the  benefits  of  public 
library  services  regularly  made 
available  to  the  general  public;  assisting 
libraries  to  serve  as  community 
information  referral  centers;  and 
assisting  libraries  in  providing  literacy 
programs  for  adults  and  school  dropout 
in  cooperation  with  other  agencies  and 
organizations,  if  appropriate.  (See 
9  770.10.) 

Section  110  of  Pub.  L  98-480  amends 
section  102(a)(1)  of  the  Act  by  adding 
that  Federal  funds  under  Tide  I  may  be 
used  to  assist  libraries  to  serve  as 
community  centers  for  information  and 
referral.  A  provision  is  also  added,  by 
section  111  of  Pub.  L.  98-480,  to  ratably 


reduce  the  level  of  fiscal  effort  which  a 
State  must  maintain  for  State 
institutional  library  services,  and  for 
library  services,  to  the  physcially 
handicapped  and  institutionalized 
individuals,  to  the  extent  that  Federal 
allocations  to  a  State  are  reduced. 
Section  111  of  the  LSCA  Amendments  of 
1984  also  (1)  requires  a  State  to  describe 
how  it  will  develop  programs  for  the 
elderly  which  may  include  one  or  more 
of  seven  different  activities  listed  in 
section  111;  and  (2)  describes  the 
manner  in  which  funds  for  programs  for 
handicapped  individuals  will  be  used  to 
make  library  services  more  accessible  to 
such  individuals.  (See  §S  770.10  and 
770.40(c)(2).) 

Although  Title  IV  of  the  Act  and  the 
regulations  would  provide  funding 
directly  to  Indian  tribes  and 
organizations  primarily  serving  and 
representing  Hawaiian  natives,  the 
House  Committee  indicated  its  intent 
than  Indian  tribes  coordinate  library 
service  programs  with  State  libraries  in 
order  to  insure  maximum  benefit  from 
Federal  library  funds.  (See  H.R.  Rep.  No. 
165,  98th  Cong..  1st  Sess.  7  (1983).) 

(b)  Amendments  to  Title  II  (Public 
Library  Construction).  Under  section 
112  of  the  LSCA  Amendments  of  1984. 
the  Federal  share  of  the  cost  of 
construction  of  any  project  assisted 
under  Title  II  carmot  exceed  one-half  of 
the  total  cost  of  the  project.  This  section 
also  contains  a  provision  entitling  the 
Department  to  recover  a  portion  of  its 
equity  interest  within  20  years  after 
completion  of  the  construction  of  any 
library  facility  constructed  in  part  with 
funds  made  available  under  Title  II,  if 
the  recipient  or  its  successor  in  title  or 
possession  ceases  or  fails  to  be  a  public 
or  nonprofit  institution  or  the  facility 
ceases  to  be  used  as  a  hbrary  facility. 
However,  the  Secretary  has  the  option 
of  determining  whether  there  is  good 
cause  for  releasing  the  institution  from 
this  obligation.  (See  §§  770.41(b)  and 
770.42.) 

(c)  Amendments  Affecting  Both  Titles 
I  and  II.  Section  108  of  Pub.  L  98-480 
allows  a  State  to  expend  funds. received 
under  Titles  I  and  II  for  administrative 
costs  in  connection  with  programs  and 
activities  carried  out  under  Title  I.  II. 
and  III.  Administrative  expenditures 
under  these  titles  for  any  fiscal  year 
may  not  exceed  the  greater  of  6  percent 
of  the  sum  of  the  amounts  allotted  to 
each  State  under  Titles  I  and  II  for  any 
fiscal  year,  or  sixty  thousand  dollars 
($80,000).  (See  §  770.43.) 

(d)  Amendments  to  Title  III 
(Interlibrary  Cooperation  and  Resource 
Sharing).  Section  113  of  Pub.  L.  98-480 
amends  Title  III  of  die  Act  and  changes 
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its  title  from  "Interiibrary  Cooperation" 

to  "Interiibrary  Cooperation  and 
Resource  Sharing".  Pursuant  to  section 
113,  States  must  now  include  in  their 
long-range  and  annual  programs  a 
Statewide  resource  sharing  plan  which 
is  directed  toward  eventual  compliance 
with  the  new  section  304  (Resource 
Sharing)  of  the  Act  (See 
§§  770.12(b)(lHii)  (A)  and  (BJ. 
770.23(c)(l)(i).  and  77a24{d).) 

In  reference  to  direct  grant  funding 
under  Title  IV.' the  House  Committee 
expressed  its  belief  that  Indian  tribes 
should  participate  in  resource  sharing  to 
the  extent  possible.  (See  H.R.  Rep.  No. 
165.  QBth  Cong..  1st  Sess.  7.  (1983).) 

(e)  Other  Changes  to  the  Library 
Services  and  Construction  Act  State- 
Administered  Program  Regulations.  A 
new  clause  is  added  to  these  regulations 
prohibiting  the  inclusion  of  in-kind 
contributions  among  the  amounts  the 
State  declares  that  it  will  have  available 
for  expenditure  for  maintenance  of 
effort  purposes  under  paragraph  (b)(5)(i) 
of  §  770.24.  This  addition  is  not  due  to 
any  amendment  to  the  Act.  but  rather  to 
the  fact  that  section  7(a)  of  the  Act 
refers  to  sums  ^m  State  or  local 
sources,  or  both,  "available  for 
expenditure"  and  "actually  expended". 

These  regulations  also  contain  a  new 
clause  in  §  770.50  to  make  clear  that  34 
CFR  76.401(b)  of  EDGAR,  which 
exempts  State  agencies  from  having  to 
offer  an  opportunity  for  a  hearing  under 
certain  State-administered  programs, 
does  not  apply  to  public  library 
construction  grants.  This  is  due  to  the 
fact  that  under  section  203  of  the  Act 
with  respect  to  a  project  for  construction 
of  public  library  ^cilities.  a  State  must 
provide  an  opportunity  for  a  hearing  to 
every  local  or  other  public  agency 
whose  application  for  a  subgrant  for 
construction  has  been  denied. 

(2)  The  Library  Services  and 
Construction  Act  Library  Services  for 
Indian  Tribes  and  Hawaiian  Natives 
Prograiti 

Pub.  L  98-480  deletes  Title  IV  (Older 
Readers  Services)  and  introduces  a  new 
Title  IV  entitled  "Library  Services  for 
Indian  Tribes"  in  its  place.  The  new 
Title  IV  was  prompted  by  the  findings  of 
the  Congress  that:  (1)  most  Indian  tribes 
receive  little  or  no  funds  under  the 
State-administered  Tides  I,  II.  and  III  of 
the  Act  (2)  Indian  tribes  and 
reservations  are  generally  considered  to 
be  separate  nations  and  seldom  are 
eligible  for  direct  library  allocations 
from  States:  and  (3)  the  vast  majority  of 
Indians  living  on  or  near  reservations  do 
not  have  access  to  adequate  libraries  or 
have  access  to  no  libraries  at  all. 


Under  Title  IV,  for  the  purpose  of 

making  grants  to  Indian  tribes  there  will 
be  available  1.5  percent  of  the  amounts 
appropriated  for  Titles  I,  II.  and  III  for 
each  fiscal  year.  For  the  purpose  of 
making  grants  to  organizations  primarily 
serving  and  representing  Hawaiian 
natives  (Hawaiian  native  organizations), 
there  will  be  available  0.5  percent  of  the 
amounts  appropriated  for  Titles  1. 11,  and 
III  for  each  fiscal  year.  The  Secretary 
makes  basic  grants  from  these  separate 
allotments  to  Indian  tribes  and 
Hawaiian  native  organizations  which 
have  submitted  approved  applications 
under  section  403  (Applications  for 
Library  Services  to  Indians)  of  the  Act. 
After  consultation  with  the  Secretary  of 
the  Interior,  the  Secretary  has 
determined  that  for  purposes  of  this 
program,  an  Indian  tribe  means  an 
Indian  tribe,  band,  nation  or  other 
organized  group  or  community  certified 
by  the  Secretary  of  the  Interior  as  being 
eligible  for  Federal  special  programs 
and  services.  Any  allotted  funds  for 
which  an  Indian  tribe  or  Hawaiian 
native  organization  has  not  applied,  or 
has  applied  but  has  not  qualified,  will  be 
reallocated  by  the  Secretary  among 
Indian  tribes  and  Hawaiian  native 
organizations  which  have  submitted 
approved  plans  under  section  404  (Plans 
for  Library  Services  to  Indians)  of  the 
Act  as  special  projects  grants.  In 
accordance  with  sections  403  and  404  of 
the  Act  these  final  regulations 
implement  (1)  The  Library  Services  and 
Construction  Act  Basic  Grants  to  Indian 
Tribes  and  Hawaiian  Natives  Program, 
and  (2)  The  Library  Services  and 
Construction  Act  Special  Projects 
Grants  to  Indian  Tribes  and  Hawaiian 
Natives  Program. 

(3)  The  Library  Services  and 
Construction  Act  Foreign  Language 
Materials  Acquisition  Program 

Title  V  (Foreign  Language  Materials 
Acquisition)  of  the  Act  established 
under  section  115  of  the  LSCA 
Amendments  of  1984,  authorizes  a  new 
program  of  grants  to  State  and  local 
public  libraries  for  the  acquisition  of 
foreign  language  materials. 

Under  Title  V,  State  and  local  public 
libraries  may  submit  grant  applications 
to  the  Department  for  the  acquisition  of 
foreign  language  materials.  The  term 
"foreign  language  materials"  is  defined 
in  these  regulations  to  mean  "library 
materials  for  various  age  levels  in  a 
language  other  than  English."  Recipients 
of  grants  under  Title  V  will  be  selected 
on  a  competitive  basis,  and  grants 
awarded  are  not  to  exceed  fifteen 
thousand  dollars  ($15,000)  for  any  fiscal 
year. 


(4)  The  Library  Services  and 
Construction  Act  Library  Literacy 
Program 

Title  VI  (Library  Literacy  Programs)  of 
the  Act.  established  under  section  115  of 
the  LSCA  Amendments  of  1984. 
authorizes  a  new  program  of  grants  to 
State  and  local  pnbUc  libraries  for  the 
support  of  library  hteracy  programs. 
Under  Title  VI.  grants  to  State  publk: 
libraries  are  to  be  used  for  coordinating 
and  planning  library  literacy  programs 
and  for  making  arrangements  to  train 
librarians  and  volunteers  for  carrying 
out  these  programs.  Grants  to  local 
public  librtu'ies  are  to  be  used  for 
promoting  the  use  of  voluntary  services 
of  individuals,  agencies,  and 
organizations  in  providing  literacy 
programs;  acquiring  materials  for 
literacy  programs:  and  providing  for  the 
use  of  library  facilities  for  literacy 
programs. 

The  Library  Literacy  Program  was 
prompted  by  the  finding  of  the  Congress 
that  the  role  of  public  libraries  has 
expanded  to  include  literacy  training  for 
illiterate  and  functionally  illiterate 
adults.  Literacy  activities  otherwise 
permissible  under  Title  1  (Library 
Services)  of  the  Act  such  as  assisting 
libraries  in  providing  Uteracy  programs 
for  adults  and  school  dropouts,  should 
not  be  in  conflict  with  the  purpose*  ol 
the  Library  Literacy  Program. 

It  was  also  the  recommendation  of  the 
House  Conference  Committee  (HIL  Rep. 
No.  1075, 98th  Cong.,  2d  SeM.  21  (1964). 
also  printed  at  130  Cong.  Rec  H10137 
(daily  ed.  September  25, 1964))  that 
applicants  for  funding  show  that  any 
proposed  project  is  not  in  conflict  with  - 
the  State  plan  required  under  section  6 
of  the  Act  and  that  any  proposed 
project  demonstrate  evidence  of 
cooperation  and  coordination  with  other 
service  providers,  as  appropriate, 
including  State  adult  ediication  officials 
or  their  local  representatives. 

Recipients  of  grant  awards  under  the 
Library  Literacy  ftogram  wiU  be 
selected  on  a  competitive  basis  and  no 
grant  for  any  fiscal  year  shall  exceed 
twenty-five  thousand  dollars  ($25,000). 

(5]  Definition  Under  the  Library 
Services  and  Construction  Act 
Amendments  of  1984,  Pub.  L.  96-~480 

No  new  definitions  were  added  under 
section  103  to  the  State-Administered 
Program  (Titles  I  through  U\\,  however, 
an  insertion  was  made  to  the  definition 
of  "construction"  in  section  3(2)  of  the 
Act.  (See  §  770.11.)  In  the  definition  of 
"State  institutional  library  services"  at 
section  3(9)  of  the  Act  the  words  in 
parentheses  were  added  to  clarify  the 
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types  of  handicapping  conditions 
permissible  under  State  institutional 
library  services. 

(See  S§  770.10  and  770.40  (c)(1).) 

Section  103  of  Pub.  L  98-480  adds  two 
new  definitions  to  the  Act.  those  of 
"Indian  tribe"  and  "Hawaiian  native", 
which  are  provided  in  §  77l.4(b]  and 
cross-referenced  in  $  772.4(b). 

Other  Information 

Readers'  attention  is  drawn  to  the 
provision  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  requiring  a  State  to  make 
available  for  public  inspection  "all  State 
plans  and  related  official  materials".  (34 
CFR  76.106(a)).  In  the  case  of  the  Library 
Services  and  Construction  Act  State- 
Administered  program,  the  State  plan 
and  all  related  materials — as  described 
in  S  770.21— includes:  (1)  The  basic  State 
plan  covering  all  three  types  of  grants 
provided  under  the  program.  (2)  the 
long-range  program  that  addresses  each 
type  of  grant  for  which  the  State  is 
applying,  and  (3)  the  annual  program  for 
each  type  of  grant  for  which  the  State  is 
applying. 

Significant  Differences  Between  the 
NPRM  and  the  Final  Regulations 

On  May  16, 1985.  the  Secretary 
published  in  the  Federal  Register  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  the  Library  Services  and 
Construction  Act — State-Administered 
Program,  and  the  Direct  Grant  Programs 
for  Indian  Tribes  and  Hawaiian  Natives. 
Foreign  Language  Materials  Acquisition, 
and  Library  Literacy  (50  PR  20522). 
During  the  period  allowed  for  public 
comments  in  response  to  the  proposed 
regulations,  comments  and  questions 
were  received  from  39  persons  including 
Members  of  the  Congress. 

The  provisions  of  these  flnal 
regulations  are  substantially  the  same 
as  those  of  the  NPRM.  However,  after 
careful  consideration  of  the  public 
comments  on  the  proposed  regulations, 
the  Secretary  has  made  some  changes. 

In  §§  768.4(c).  769.4(c).  770.4(c). 
771.4(b),  772.4(b),  the  definition  of 
"Library  materials"  has  been  expanded 
to  include  "computer  software"  as  so 
many  public  libraries  are  now 
purchasing  and  circulating  computer 
software. 

Sections  770.11(b)(4)  (Architectural 
services)  and  5  770.11(b)(5)  (Acquisition 
of  land)  have  been  deleted.  Sections 
770.11(b)(6)  and  770.11(b)(7)  have  been 
renumbered  as  §§  770.11(b)(4)  and 
770.11(b)(5).  respectively,  and 
9  770.11(b)(5)  has  been  changed  so  that 
it  now  reads:  "Any  combination  of 
activities  referred  to  in  paragraphs  (b)(1) 


through  (b)(4)  of  this  section  (including 
architect's  fees  and  the  cost  of 
acquisition  of  land)".  Section  771.10(c) 
and  772.10(c)  have  been  changed  in  a 
manner  consistent  with  the  changes 
made  to  S  770.11(b). 

Section  768.4(a)  now  references  "State 
library  administrative  agency"  and 
i  768.4(c)  now  includes  the  following: 
"State  public  library"  means,  "for  this 
program,  the  State  library 
administrative  agency"  as  defined  in 
section  3(10)  of  the  Act. 

The  word  "reading"  was 
unintentionally  omitted  from  the 
definition  of  the  term  "limited  English- 
speaking  proficiency"  in  the  proposed 
regulations  and  has  been  included  under 
S  770.4(c)  of  these  final  regulations  for 
the  LSCA  State-Administered  Program. 

Section  770.10(b](10)(ii).  has  been 
changed  to  read  "library  services  to  the 
physically  handicapped"  in  order  to 
distinguish  between  the  three  possible 
"handicapping  conditions"  projects  for 
which  library  services  grant  funds  may 
be  permissively  expended.  Other 
projects  for  the  "handicapped"  and 
"State  institutional  library  services" 
projects  are  covered  in 
§  770.10(b)(4)(i)(B).  and  S  770.10(b)(10)(i). 
respectively,  of  the  regulations. 

"The  words  "but  are  not  restricted  to" 
in  proposed  §  770.12(b)  have  been 
deleted  because  section  302(a)  of  the 
statute  limits  the  permissible  uses  of 
Title  III  funds  to  two  types  of  activities. 

A  clarification  has  been  made  in 
S  770.23(a)(1)  to  the  effect  that  the  "long- 
range  program"  is  "a  comprehensive 
description  of  the  State's  identified 
present  and  projected  library  needs," 
rather  that  just  a  description  of  the 
State's  needs  with  regard  to  library 
services,  public  library  construction,  and 
interlibrary  cooperation  and  resource 
sharing  as  contained  in  the  proposed 
regulations.  A  conforming  change  has 
been  made  in  §  770.21(b). 

A  clarification  has  been  made  in 
S  770.22(c)  to  the  effect  that  the  State 
shall  give  an  assurance  in  the  basic 
State  plan  that  the  State  will  give 
priority  to  programs  and  projects 
designed  to  carry  out  the  objectives  of 
section  6(b)(4)  of  the  Act,  rather  than 
just  an  assurance  that  the  State  will  give 
priority  to  carry  out  one  or  more  of  the 
objectives  as  stated  in  the  proposed 
regulations.  This  should  not  however  be 
construed  to  mean  that  priority  may  be 
given  only  to  those  projects  designed  to 
carry  out  all  of  the  hsted  objectives. 

A  change  has  been  made  in 
§  770.24(a)(1)  so  that  in  its  annual 
program  each  State  is  required  to 
provide:  "A  description  of  the  projects 
and  activities  the  State  plans  to  carry 
out — and  the  basis  upon  which  the  State 


plans  to  award  subgrants — during  the 
specified  year .  .  ." 

Clarification  has  been  made  in 
S  770.24(c)  so  that  it  now  reads:  "In  the 
case  of  an  application  for  a  Public 
Library  Construction  grant,  the  State 
shall  also  include  in  its  annual  program 
a  description  of  how  the  State  plans  to 
use  funds  that  year,  consistent  with  the 
long-range  program,  for  approved 
construction  projects  in  areas  of  the 
State  lacking  the  library  facilities 
necessary  to  provide  adequate  library 
services." 

A  change  has  been  made  in 
S  770.40(b)  that  now  reads:  "The  State 
shall  provide  the  difference  between — 
(1)  The  cost  of  carrying  out  the  State's 
annual  program:  and  (2)  The  Federal 
share  of  these  costs,  as  specified  in 
section  7(b)  of  the  Act." 

Section  770.40(c)(1)  has  been  changed 
so  that  it  now  provides  that  the  amount 
spent  from  Federal,  State,  and  local 
sources  for  State  institutional  library 
services,  and  for  library  services  for 
physically  handicapped  and 
institutionalized  individuals,  must  be  no 
less  than  the  amount  spent  from  those 
sources  for  those  services  during  the 
second  year  preceeding  the  year  for 
which  the  grant  is  made. 

Other  Changes 

Certain  other  technical  changes  have 
been  made.  Certain  technical  revisions 
have  been  made  to  the  selection  criteria 
in  §§  768.31,  769.31,  and  772.31.  No 
substantive  changes  are  intended,  and 
no  amendments  to  the  applications  are 
necessary. 

Comments  and  Responses 

A  summary  of  comments  received  and 
the  Secretary's  responses  to  those 
comments  can  be  found  in  the  Appendix 
to  these  final  regulations. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
(1982)  and  to  the  regulations  in  34  CFR 
Part  79.  The  objective  of  the  Executive 
Order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
(Please  note  that  Federally  recognized 
Indian  tribal  governments  are  not 
subject  to  Executive  Order  12372.) 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  the  Department's  own  review, 
it  has  been  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  768 

Education,  Foreign  language — library. 
Grant  programs — education.  Libraries, 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  769 

Education,  Education  of 
disadvantaged,  Grant  programs — 
education.  Literacy  program — libraries. 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  770 

Aging — libraries,  Construction — 
libraries,  Correctional  institutions — 
libraries,  Education,  Education  of 
disadvantaged.  Grant  programs — 
education.  Handicapped,  Libraries, 
Mental  health  programs — libraries, 
Penal  institutions — libraries.  Prisons — 
libraries.  Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  771 

Construction — libraries.  Grant 
programs — education,  Hawaiian 
natives — libraries,  Indian  tribes — 
libraries.  Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  772 

Construction — libraries.  Grant 
programs— education,  Hawaiian 
natives — libraries,  Indian  tribes — 
libraries,  Reporting  and  recordkeeping 
requirements. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations. 


(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.034  (Library  Services):  84.154 
(Public  Library  Construction);  84.035 
(Interlibrary  Cooperation  and  Resource 
Sharing):  84.163  (Basic  Grants  to  Indian 
Tribes  and  Hawaiian  Native  Program  and 
Special  Projects  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program);  84.166  (Ubrary 
Services  and  Construction  Act  Foreign 
Language  Materials  Acquisition  Program); 
and  84.167  (Ubrary  Services  and 
Construction  Act  Library  Literacy  Program)) 

Dated:  August  12, 1985. 
William ).  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  as  follows: 

1.  Part  768  is  added  to  read  as  follows: 

PART  768— THE  LIBRARY  SERVICES 
AND  CONSTRUCTION  ACT  FOREIGN 
LANGUAGE  MATERIALS  ACQUISITION 
PROGRAM 

Subpart  A — General 

Sec. 

768.1  The  Library  Services  and  Construction 
Act  Foreign  Language  Materials 
Acquisition  Program. 

768.2  Who  is  eligible  to  apply  for  a  grant 
under  the  Foreign  Language  Materials 
Program? 

768.3  What  regulations  apply  to  the  Foreign 
Language  Materials  Program? 

768.4  What  definitions  apply  to  the  Foreign 
Language  Materials  Program? 

Subpart  B — [Reserved] 

Subpart  C— [Reserved! 

Subpart  D— How  Doss  the  Secretary  Make 
a  Grant? 

768.30  How  does  the  Secretary  evaluate  an 
application? 

768.31  What  selection  criteria  does  the 
Secretary  use? 

Authority:  Library  Services  and 
Construction  Act,  Pub.  L.  91-600,  84  Stat. 
1660,  as  amended  by  the  Library  Services  and 
Construction  Act  Amendments  of  1984,  Pub. 
L.  98-480,  98  Stat.  2236  (20  U.S.C.  351  el  seq.]. 
unless  otherwise  noted. 

Subpart  A— General 

§  768.1    The  Ubrary  Services  and 
Construction  Act  Foreign  Language 
Materials  Acquisition  Program. 

Under  the  Library  Services  and 
Construction  Act  Foreign  Language 
Materials  Acquisition  Program — 
referred  to  in  this  part  as  the  Foreign 
Language  Materials  Program — the 
Secretary  provides  Federal  financial 
assistance  for  the  acquisition  of  foreign 
language  materials. 

(20  U.S.C.  371) 

§  768.2    Who  is  eligible  to  apply  for  a  grant 
under  the  Foreign  Language  Materials 
Program? 

State  public  libraries  and  local  public 
libraries  are  eligible  to  apply  for  grants 


under  the  Foreign  Language  Materials 
Program. 

(20U.S.C.  371) 

§  768.3    What  regulations  apply  to  the 
Foreign  (.anguage  Matsrtats  Program? 

The  following  regulations  apply  to  the 
Foreign  Language  Materials  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(b)  The  regulations  in  this  Part  768. 
(20  U.S.C  371) 

§768.4    What  definitions  appty  to  the 
Foreign  Language  Materials  Progiam? 

(a)  Definitions  in  the  Act  The 
following  terms  used  in  this  part  are 
defined  in  section  3  of  the  Act 

Library  service 

Public  library 

Public  library  services 

State  library  administrative  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77.1: 

Applicant 

Application 

Budget 

Department 

EDGAR 

Equipment 

Facilities 

Grant 

Project 

Secretary 

State 

Supplies 

(c)  Definitions  that  apply  to  this  part 
The  following  definitions  also  apply  to 
this  part: 

"Act"  means  the  Library  Services  and 
Construction  Act  (Pub.  L  91-600).  as 
amended  by  the  Library  Services  and 
Construction  Act  Amendments  of  1984 
(Pub.  L.  9a-480). 

"Foreign  language  materials"  means 
library  materials  for  various  age  levels 
in  a  language  other  than  English. 

"Library  materials"  means  books, 
periodicals,  newspapers,  documents, 
pamphlets,  photographs,  reproductions, 
microforms,  pictorial  works,  graphic 
works,  musical  scores,  maps,  charts, 
globes,  sound  recordings,  slides,  films, 
filmstrips,  processed  video  and  magnetic 
tapes,  computer  software,  and  materials 
designed  specifically  for  the 
handicapped. 
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"State  public  library  means,  for  this 
program,  the  State  library 
administrative  agency. 

(20  U.S.C.  351  et  seq.) 

SubfMTt  B—(  Reserved] 

Subpart  C—{  Reserved] 

Subpart  D— How  Does  ttw  Secretary 
Make  a  Grant? 

9  TMJOHow  does  the  Secretary  evaluate 
■n  sppNcatfcin7 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
S  76a31. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses. 

(20  U.S.C.  3n(b)) 

9  76a.31    Wturt  selMtion  critorta  doM  ttM 
Sscrstary  use? 

(a)  Plan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for — 

(i)  High  quality  in  the  design  of  the 
project;  . 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv]  The  way  the  appUcant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
imderrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel  (20 
points] 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualiflcations  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project 

(2)  The  Secretary  considers — 

(i)  The  quahfications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  l>e  used  in  the 
project* 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  tb)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project:  and 


(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  meml>ers  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualiflcations,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project  as  well 
as  other  evidence  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost- 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  is  adequate  to  support 
the  project  activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(d)  Evaluation  plan.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project.  (See 
34  CFR  75.590— Evaluation  by  the 
grantee.) 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  that 
are  appropriate  for  the  project  and,  to 
the  extent  possible,  are  objective  and 
produce  data  that  are  quantifiable. 

(e)  Adequacy  of  resources.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  applicant 
plans  to  devote  adequate  resources  to 
the  project. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  the 
applicant  plans  to  use  are  adequate. 

(f)  Need  and  anticipated  benefits.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  need  for  the 
proposed  project  and  the  anticipated 
benefits  of  the  project. 

(2)  The  Secretary  considers — 

(i)  The  extent  to  which  the  applicant 
has  surveyed  or  otherwise  studied  the 
geographic  area  for  which  it  provides 
public  library  services  to  determine  the 
need  for  library  materials  in  a  particular 
foreign  language  or  particular  foreign 
languages; 

(ii)  The  extent  to  which  the  applicant 
has  received  requests  for  materials  in 
that  language  or  those  languages; 


(iii)  Whether  the  proposed  project 
would  duplicate  in  the  geographic  area 
other  collections  of  library  material^ 
available  to  the  general  public  in  the 
same  foreign  language  or  languages;  and 

(iv)  The  benefits  likely  to  be  derived 
by  the  general  public  or  a  particular 
segment  of  the  public  as  a  result  of  the 
proposed  project. 

(20  U.SC.  371(b)) 
2.  Part  769  is  added  to  read  as  follows: 

PART  769— THE  LIBRARY  SERVICES 
AND  CONSTRUCTION  ACT  UBRARY 
LITERACY  PROGRAM 

Subpart  A— General 

Sec.  -^ 

769.1  The  Library  Services  and  Construction 
Act  Library  Literacy  Program. 

769.2  Who  is  eligible  to  apply  for  a  grant 
under  the  Library  Literacy  Program? 

769.3  What  regulations  apply  to  the  Library 
Uteracy  Program? 

769.4  What  definitions  apply  io  the  Ubrary 
Literacy  Program? 

Subpart  B— Wtiat  Kinds  of  ActWHies  Does 
the  Secretary  Assist  Under  This  Prograin? 

769.10  For  what  types  of  projects  does  the 
Secretary  provide  assistance  to  State 
public  libraries? 

769.11  For  what  types  of  projects  does  the 
Secretary  provide  assistance  to  local 
public  libraries? 

Subpart  C—in—rt^] 

Subpart  D— How  Does  ttw  Secretary  Malie 
a  Grant? 

769.30  How  does  the  Secretary  evaluate  an 
apphcation? 

769.31  What  selection  criteria  does  the 
Secretary  use? 

Authority:  Library  Services  and 
Construction  Act  Pub.  L  91-600,  84  Stat. 
166a  as  amended  by  the  Library  Services  and 
Construction  Act  Amendments  of  1984,  Pub. 
L  96-480,  98  Stat.  2236  (20  U.S.C.  351  et  seq.], 
unless  otherwise  noted. 

Subpart  A— General 

9  769.1    The  Library  Services  and 
Construction  Act  Ut>rary  Literacy  Program. 

Under  the  Library  Services  and 
Construction  Act  Library  Literacy 
Program — referred  to  in  this  part  as  the 
Library  Literacy  Program — the  Secretary 
provides  Federal  financial  assistance  for 
literacy  projects. 

(20  U.S.C.  375(a)) 

9  769.2    Who  is  eligible  to  apply  tor  a  grartt 
under  the  Library  Literacy  Program? 

State  public  libraries  and  local  public 
libraries  are  eligible  to  apply  for  grants 
under  the  Library  Literacy  Ptogram. 

(20  U.S.C.  375(a)) 
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§  769 J    What  rcyulatiorM  appty  to  ttM 
Ubrmry  Literacy  Program? 

The  following  regulations  apply  to  the 
Library  Literacy  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Defmitions  that  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(b)  The  regulations  in  this  Part  769. 
(20  use.  375(a)) 

§769.4    What  definmons  apply  to  the 
Library  Uteracy  Program? 

(a)  Definitions  in  the  Act.  The 
following  terms  used  in  this  part  are 
defined  in  section  3  of  the  Act:    - 
Public  Library 

State  library  administrative  agency. 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77.1: 

Applicant 

Application 

Budget 

E)epartment 

EDGAR 

Equipment 

Facilities  ^^ 

Grant  / 

Project 

Secretary 

State 

Supplies 

(c)  Definitions  that  apply  to  this  part. 
The  following  definitions  also  apply  to 
this  part: 

"Act"  means  the  Library  Services  and 
Construction  Act  (Pub.  L.  91-600),  as 
amended  by  the  Library  Services  and 
Construction  Act  Amendments  of  1984 
(Pub.  L.  98-480). 

"Adult"  means  an  individual  in  any 
State  who  has  exceeded  the  maximum 
age  for  compulsory  schooling  in  that 
State. 

"Functionally  illiterate  adult"  means 
an  adult  whose  minimal  skills  in 
reading,  writing,  or  comprehension  or  in 
performing  basic  arithmetical 
computations  precludes  the  individual 
from  functioning  in  society  without 
assistance  from  others. 

"Illiteracy"  means  the  inability  to 
read,  write,  or  comprehend  or  to  perform 
basic  arithmetical  computations. 

"Library  materials"  means  books, 
periodicals,  newspapers,  documents, 
pamphlets,  photographs,  reproductions, 
microforms,  pictorial  works,  graphic 
works,  musical  scores,  maps,  charts, 
globes,  sound  recordings,  slides,  films, 
filmstrips.  processed  video  and  magnetic 


tapes,  computer  software,  and  materials 
designed  specifically  for  the 
handicapped. 

"Literacy"  means  the  ability  of  an 
individual  to  read,  write,  and 
comprehend  and  to  perform  basic 
arithmetical  computations. 

"Literacy  program"  means  a  project  or 
activity  designed  to  help  individuals 
improve  their  ability  to  read,  write,  or 
comprehend  or  to  perform  basic 
arithmetical  computations. 

"State  public  library"  means,  for  this 
program,  the  State  library 
administrative  agency. 

(ZffU.S.C.  351  et  seq.] 

Subpart  B— What  Kinds  of  Activities 
Does  the  Secretary  Assist  Under  This 
Program? 

§769.10  For  what  types  of  protects  does 
the  Secretary  provide  assistance  to  State 
public  lil>rarles? 

(a)  The  Secretary  provides  assistance 
to  State  public  libraries  for  projects 
designed  to  do  either  or  both  of  the 
following: 

(1)  Coordinate  and  plan  library 
literacy  programs. 

(2)  Arrange  for  the  training  of 
librarians  and  volunteers  to  carry  out 
these  types  of  programs. 

(b)  These  projects  may  include,  but 
are  not  restricted  to,  one  or  more  of  the 
following  types  of  activities: 

(1)  Assisting  libraries  to  provide 
literacy  programs  for  adults  in 
cooperation  with  other  agencies  and 
organizations,  if  appropriate. 

(2)  Providing  in-service  training  for 
librarians  and  volunteers  in  the  use  of 
appropriate  library  materials  for 
illiterate  or  functionally  illiterate  adults. 

(3)  Assisting  or  training  librarians  and 
volunteers  in  extending  library  literacy 
programs  to  groups  and  individuals  that 
may  not  be  adequately  served  by 
existing  programs.  Examples  of  these 
types  of  persons  include — 

(i)  The  handicapped; 

(ii)  The  institutionalized; 

(iii)  Older  Americans;  and 

(iv)  Other  disadvantaged  individuals. 

(20  U.S.C.  357(b)) 

§769.1 1  For  wtiat  types  of  projects  does 
ttte  Secretary  provide  assistance  to  local 
public  libraries? 

(a)  The  Secretary  provides  assistance 
to  local  public  libraries  for  projects 
designed  to  do  one  or  more  of  the 
following: 

(1)  Promote  the  use  of  the  voluntary 
services  of  individuals,  agencies,  and 
organizations  in  providing  literacy 
programs. 

(2)  Acquire  library  materials  for 
literacy  programs. 


(3)  Use  library  facilities  for  literacy 
programs. 

(b)  These  projects  may  include,  but 
are  not  restricted  to,  one  or  more  of  the 
following  types  of  activities: 

(1)  Promoting  the  use  of  volunteers  in 
disseminating  information  about  literacy 
programs. 

(2)  Training  volunteers  to  serve  local 
literacy  programs. 

(3)  Acquiring  library  materials 
designed  to  improve  the  literacy  of 
illiterate  and  functionally  illiterate 
adults. 

(4)  Conducting  literacy  programs  for 
adults. 

(5)  Encouraging  other  libraries  in  the 
community  to  volunteer  the  use  of  their 
facilities  for  literacy  programs. 

(20  U.S.C  357(c)) 

Subpart  C— {Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§769.30    How  does  the  Secretary  evaluale 
sn  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
S  769.31. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses. 

(20  U.S.C  375(d)) 

§769.31    What  setecUon  crfterfa  does  the 
Secretary  use? 

(a)  Plan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project 

(2)  The  Secretary  looks  for — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  of  ethnic 
minority  groups; 

(B)  Women: 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 
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(b)  Quality  of  key  personnel.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  considers — 

(i]  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project:  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  &om 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  evidence  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost- 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  is  adequate  to  support 
the  project  activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project.  (See 
34  CFR  75.590— Evaluation  by  the 
grantee.) 

(2)  The  Secretary  considers  the  sxtent 
to  which  the  methods  of  evaluation  are 
appropriate  for  the  project  and.  to  the 
extent  possible,  are  objective  and 
produce  data  that  are  quantifiable. 

(e)  Adequacy  of  resources.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  applicant 
plans  to  devote  adequate  resources  to 

he  project     • 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  application 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  the 
applicant  plans  to  use  are  adequate. 


(f)  Cooperation  and  coordination.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  plans  to  cooperate 
and  coordinate  its  proposed  project  with 
other  parties  providing  similar  or  related 
services. 

(2)  The  Secretary  considers — 

(i)  The  extent  to  which  the  applicant — 

(A)  Has  identified  other  providers  of 
literacy-related  services,  including  State 
or  local  adult  education  agencies  or 
both,  as  appropriate; 

(B)  Has  identified  the  services 
provided  by  these  parties;  and 

(C)  Has  conmiunicated  with  officials 
of  these  parties  or  their  representatives; 
and 

(ii)  The  specific  measures  of 
cooperation  and  coordination  the 
applicant  has  proposed. 

(20  U.S.C.  357(d);  H.  Conf.  Rept.  No.  9ft-1075. 
98th  Cong.  2d  Session  (1984).  p.  21) 

3.  Part  770  is  revised  to  read  as 
follows: 

PART  770— THE  UBRARY  SERVICES 
AND  CONSTRUCTION  ACT  STATE- 
ADMINISTERED  PROGRAM 

Subpart  A-<janeral 

770.1  The  Library  Services  and  Construction 
Act  State-Administered  Program. 

770.2  Who  is  eligible  to  apply  for  a  grant 
under  the  State-Administered  Program? 

770.3  What  regulations  apply  to  the  State- 
Administered  Program? 

770.4  What  definitions  apply  to  the  State- 
Administered  Program? 

SubfMrt  B— What  Kinds  of  ActivttiM  Doe* 
ttt«  Secretary  Assist  Under  TTiis  Program? 

770.10  What  types  of  projects  may  be 
funded  under  Library  Services  grants? 

770.11  What  types  of  projects  may  he 
funded  under  Public  Library  Construction 
grants? 

770.12  What  types  of  projects  may  be 
funded  under  Interlibrary  Cooperation 
and  Resource  Sharing  grants? 

Subpart  C— How  Does  a  State  Apply  for  a 
Grant? 

770.20  What  must  a  State  do  to  receive  a 
grant  under  the  State-Administered 
Program? 

770.21  What  must  a  State  plan  include? 

770.22  What  must  a  State  include  in  a  basic 
State  plan? 

770.23  What  must  a  State  include  in  a  long- 
range  program? 

770.24  What  must  a  State  include  in  an 
annual  program? 

Subpart  D— How  Does  t»M  Secretary  Make 
a  Grant  to  a  State? 

770.30    What  special  conditions  does  the 
Secretary  apply  in  considering  an 
application  for  a  grant? 


Subpart  E— Wttat  Conditions  Must  Be  Met 
by  a  State  and  Its  Subgrantees? 

770.40  What  are  a  Slate's  financial 
obligations  under  a  Library  Services 
grant? 

770.41  What  are  a  State's  fitiancial 
obligations  under  a  Public  Library 
Construction  grant? 

770.42  What  other  financial  obligations  does 
a  recipient  have  under  a  Public  Library 
Construction  grant? 

770.43  What  administrative  costs  are 
allowable  under  this  program? 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  a  State  and  Its 
Sul>grantees7 

770.50     Under  what  circumstances  must  a 
State  provide  an  applicant  with  an 
opportunity  for  a  hearing? 
Authority:  Library  Services  and 

Construction  Act,  Pub.  L  91-600,  84  Stat. 

1660,  as  amended  by  the  Library  Services  and 

Construction  Act  Amendments  of  1984.  Pub. 

L.  98-480,  98  Stat.  2236  (20  U.S.C.  351  et  seq.], 

unless  otherwise  noted. 

Subpart  A— General 

$770.1    The  Ubrary  Services  and 
Construction  Act  State-Administered 
Program. 

Under  the  Library  Services  and 
Construction  Act  State-Administered 
Program — referred  to  in  this  part  as  the 
State-Administered  Program — the 
Secretary  provides  Federal  funds  to 
assist  States  to — 

(a)  Extend  and  improve  public  library 
services: 

(b)  Construct  and  renovate  public 
libraries;  and 

(c)  Develop  and  strengthen 
interlibrary  cooperation  and  resource 
sharing. 

(20  U.S.C.  351,  353,  355b,  355e) 

9  770.2    Who  is  eiigibie  to  apply  for  a  grant 
under  ttie  State-Administered  Program? 

Under  the  State-Administered 
Program  the  following  parties  are 
eligible  to  apply: 

(a)  States  are  eligible  to  apply  to  the 
Secretary  for — 

(1)  Library  Services  grants  under  title  I 
of  the  Act; 

(2)  Public  Library  Construction  grants 
under  title  II  of  the  Act  and 

(3)  Interlibrary  Cooperation  and 
Resource  Sharing  grants  under  title  III  of 
the  Act. 

(b)(1)  Public  libraries  are  eligible  to 
apply  to  their  respective  States  for 
subgrants  under  each  type  of  grant 
specified  in  paragraph  (a)  of  this  section. 

(2)  In  the  case  of  Interlibrary 
Cooperation  and  Resource  Sharing 
grants,  a  State  may  also  permit  other 
types  of  libraries  to  apply  for  subgrants. 

(20  U.S.C.  35ld,  352,  35Sa,  355e) 
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§  770.3    What  regulations  apply  to  ttia 
Stat*>Adm>nl«t«r«d  Program? 

The  following  regulations  apply  to  the 
State-Administered  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  76 
(State-Administered  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(b)  The  regulations  in  this  Part  770. 

{20^}.S.C.35^  etseq] 

§  770.4    What  definitions  apply  to  ttM 
Stata-Admlnlstered  Program? 

(a)  Definitions  in  the  Act.  The 
following  terms  used  in  this  part  are 
defmed  in  section  3  of  the  Act: 

Annual  program 

Basic  State  plan 

Indian  tribe 

Hawaiian  native 

Library  service 

Library  services  for  the  physically 
handicapped 

Long-range  program,  except  that  this 
program  may  cover  a  period  of  not 
fewer  than  three  nor  more  than  five 
years. 

(20  U.S.C.  351d) 

Major  urban  resource  library 

Public  library 

Public  library  services 

State  Advisory  Council  on  Libraries 

State  institutional  library  services 

State  library  administrative  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77.1: 

Acquisition 

Applicant 

Application 

Department 

EDGAR 

Facilities 

Fiscal  year 

Grant 

Grantee 

Nonprofit 

Private 

Project 

Public 

Secretary 

State 

Subgrant 

Subgrantee 

(c)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Act"  means  the  Library  Services  and 
Construction  Act  (Pub.  L  91-600),  as 
amended  by  the  Library  Services  and 
Construction  Act  Amendments  of  1984 
(Pub.  L.  98-480). 


"Community  information  referral 
center"  means  a  center  that  provides 
information  and  makes  referrals  to  link 
people  in  need  of  services  to  appropriate 
resources. 

"Disadvantaged  persons"  means 
persons  whose  socio-economic  or 
educational  deprivation  or  whose 
cultural  isolation  from  the  general 
community  may  preclude  them  from 
benefiting  from  public  library  services  to 
the  same  extent  as  the  general 
community  benefits  from  these  services. 

"Handicapped"  means,  for  purposes 
of  this  program,  mentally  retarded, 
hearing  impaired,  speech  impaired, 
visually  handicapped,  seriously 
emotionally  disturbed;  orthopedically 
impaired,  or  otherwise  health  impaired. 

"Illiteracy"  means  the  inability  of  an 
individual  to  read,  write,  or  comprehend 
or  to  perform  basic  arithmetical 
computations. 

"Interlibrary  cooperation"  means  the 
systematic  and  effective  coordination  of 
the  resources  of  school,  public, 
academic,  and  special  libraries  and 
information  centers. 

"Interlibrary  Cooperation  and 
Resource  Sharing  grants"  means  Federal 
financial  assistance  provided  by  the 
Secretary  under  title  III  of  the  Act. 

"Library  materials"  means  books, 
periodicals,  newspapers,  documents, 
pamphlets  photographs,  reproductions, 
microforms,  pictorial  works,  graphic 
works,  musical  scores,  maps,  charts 
globes,  sound  recordings,  slides,  films, 
filmstrips,  processed  video  and  magnetic 
tapes,  computer  software,  and  materials 
designed  specifically  for  the 
handicapped. 

"Library  Services  grants"  means 
Federal  financial  assistance  provided  by 
the  Secretary  under  title  I  of  the  Act. 

"Limited  English-speaking 
proficiency,"  where  used  with  reference 
to  individuals,  means  individuals  who — 

(1)  (i)  Were  not  bom  in  the  United 
States  or  whose  native  tongue  is  a 
language  other  than  English; 

(ij)  Come  from  environments  where  a 
language  other  than  English  is  dominant; 
or 

(iii)  Are  American  Indian  and  Alaskan 
Natives  and  who  come  from 
environments  where  a  language  other 
than  English  has  had  a  significant 
impact  on  their  level  of  English  language 
proficiency;  and 

(2)  Because  of  the  reason(s)  listed  in 
paragraph  (1)  (i),  (ii).  or  (iii)  of  this 
definition,  have  sufficient  difficulty 
speaking,  reading,  writing,  or 
understanding  the  English  language  to 
be  denied  the  opportunity  to  learn 
successfully  in  classrooms  where  the 
language  of  instruction  is  English  or  to 
participate  fully  in  society.  (See  section 


703  (a)  of  Title  VO  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended  (20  U.S.C.  3223).) 

"Literacy"  means  the  ability  of  an 
individual  to  read,  write,  and 
comprehend  and  to  perform  basic 
arithmetical  computations. 

"Literacy  program"  means  a  project  or 
activity  designed  to  help  individuals 
improve  their  ability  to  read,  write,  or 
comprehend  or  to  perform  basic 
arithmetical  computations. 

"Public  Library  Construction  grants'* 
means  Federal  financial  assistance 
provided  by  the  Secretary  under  title  0 
of  the  Act. 

[20  use.  351  etseq] 

Subpart  B— What  Kinds  Of  Activities 
Does  the  Secretary  Asalst  Under  This 
Program? 

§770.10    What  types  of  proiacts  may  ba 
funded  under  Utirary  Services  grwrts? 

(a)  The  Secretary  awards  Library 
Services  grants  to  assist  projects 
designed  to  plan  for,  establish,  extend, 
or  improve  public  library  services. 

(b)  The  types  of  projects  referred  to  in 
paragraph  (a)  of  this  section  may 
include,  but  are  not  restricted  to,  the 
following: 

(1)  Extending  public  library  services 
to  areas  and  populations  that  lack  these 
services. 

(2)  Improving  public  library  services 
to  ensure  that  these  services  are 
adequate  to  meet  the  needs  of  specific 
areas  and  populations. 

(3)(i)  Making  public  library  services 
accessible  to  individuals  who,  because 
of  a  disadvantage,  are  unable  to  benefit 
from  public  library  services  regularly 
made  available  to  the  general  public. 

(ii)  These  disadvantages  include,  but 
are  not  restricted  to,  distance,  residence, 
handicap,  age,  literacy  level,  and  limited 
English-8(>eaking  proficiency. 

(4)(i)  Improving  State  and  local  public 
library  services  for — 

(A)  The  elderly;  and 

(B)  Handicapped,  institutionalized. 
and  other  disadvantaged  individuals. 

(ii)  Services  for  the  elderiy  may 
include,  but  are  not  restricted  to,  the 
following: 

(A)  Training  librarians  to  work  with 
the  elderly. 

(B)  Conducting  special  library 
programs  for  the  elderly,  particularly  for 
the  elderly  who  are  handicapped. 

(C)  Purchasing  special  library 
materials  for  use  by  the  elderly. 

(D)  Paying  salaries  for  elderly  persons 
who  woric  in  libraries  as  assistants  on 
programs  for  the  elderly. 
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(E)  Providing  to  the  elderly  home 
visits  by  librarians  and  other  library 
personnel. 

(F}  Establishing  programs  to  notify  the 
elderly  about  the  availability  of  library 
ser\'ices. 

(G)  Furnishing  transportation  to 
enable  the  elderly  to  have  access  to 
library  services. 

(5)  Adapting  public  library  services  to 
meet  particular  needs  of  individuals. 

(6)  Assisting  libraries  to  serve  as 
community  information  referral  centers. 

(7)(i]  Assisting  libraries  in  providing 
literacy  programs  for  adults  and  school 
dropouts. 

(ii)  If  possible  and  appropriate, 
applicants  shall  propose  to  conduct 
these  literacy  programs  in  cooperation 
with  other  agencies  and  organizations. 

(8)  Strengthening  the  capacity  of  the 
State  library  to  meet  the  needs  of  the 
people  of  the  State  with  regard  to  library 
services,  facilities,  and  resources. 

(9]  Supporting  and  expanding  the 
services  of  major  urban  resource 
libraries  that  meet  the  demands  of 
individual  users  and  other  libraries. 

(10]  Establishing,  expanding,  and 
operating  programs  to  provide — 

(i)  State  institutional  library  services; 

(ii)  Library  services  to  the  physically 
handicapped;  and 

(iii)  Library  services  for  the 
disadvantaged  in  urban  and  rural  areas. 

(11)  Strengthening  metropolitan 
libraries  that  serve  as  national  or 
regional  resource  centers. 

(12)  Increasing  pubhc  library  services 
or  access  to  these  services  through 
effective  use  of  technology. 

(20  U.S.C.  351(a),  351a.  351  note  (b)(4).  352, 
353) 

§  770.1 1    Wtiat  types  of  projects  may  b« 
funded  under  PutMic  Library  Construction 
grants? 

(a)  The  Secretary  awards  Public 
Library  Construction  grants  to  assist 
projects  designed  to  carry  out  the 
activities  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  As  used  in  this  part, 
"construction"  includes  the  following: 

(1)  Construction  of  new  buildings. 

(2)  Acquisition,  expansion, 
remodeling,  or  alteration  of  existing 
buildings. 

{3}(i)  Initial  equipment  for  any 
building  referred  to  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section. 

(ii)  As  used  in  paragraph  (b)(3)(i)  of 
this  section,  "equipment"  includes  the 
following: 

(A)  Machinery. 

(B)  Utilities. 

(C)  Built-in  equipment 

(D)  Enclosures  or  structures  necessary 
to  house  the  types  of  items  listed  in 


paragraphs  (b)(3)(ii)  (A)  through  (C)  of 
this  section. 

(E)  All  other  items  necessary  for  the 
functioning  of  a  particular  facility  as  a 
facility  for  the  provision  of  library 
services. 

(4)  Within  public  libraries, 
construction  of  spaces  that — 

(i)  Provide  shelter  from  nuclear 
fallout:  and 

(ii)  Are  constructed  at  a  nominal  cost 
as  part  of  a  larger  project. 

(5)  Any  combination  of  activities 
referred  to  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section  (including 
architect's  fees  and  the  cost  of 
acquisition  of  land). 

(c)  As  used  in  this  part,  "remodeling" 
includes  the  following: 

(1)  Remodeling  to  meet  the  standards 
of  the  Architectural  Barriers  Act  of  1968. 

(2)  Remodeling  designed  to  conserve 
energy. 

(3)  Renovation  or  remodeling  to 
accommodate  new  technologies. 

(4)  Purchase  of  existing  historic 
buildings  for  conversion  to  public 
libraries. 

(20  U.S.C.  351a(2),  355a,  355c;  EO  11490.  as 
amended) 

§  770.12    WtMt  types  of  projects  may  be 
funded  under  interlibrary  Cooperation  and 
Resource  Sharing  grants? 

(a)  The  Secretary  awards  Interlibrary 
Cooperation  and  Resource  Sharing 
grants  to  assist  projects  designed  to 
enable  various  types  of  libraries  to 
share  resources  and  materials. 

(b)  These  types  of  projects  include 
opiy  the  following: 

(l)(i)  Planning  for,  and  taking  other 
steps  leading  to  the  development  of. 
cooperative  library  networks. 

(ii)  Planning  may  include — 

(A)  Development  of  a  statewide 
resource  sharing  plan  directed  toward 
eventual  compliance  with  section  304  of 
the  Act;  or 

(B)  One  or  more  of  the  items  listed  in 
section  304(c)  of  the  Act. 

(2)(i)  Establishing,  expanding,  or 
operating  local,  regional,  or  interstate 
cooperative  library  networks. 

(ii)  As  used  in  paragraph  (b)(2)(i)  of 
this  section,  "cooperative  library 
networks"  are  those  networks  designed 
to— 

(A)  Provide  for  the  systematic  and 
effective  coordination  of  the  resources 
of  various  types  of  libraries,  including 
school,  public,  academic,  and  special 
libraries  and  information  centers;  and 

(B)  Improve  supplementary  services 
for  the  special  clientele  served  by  these 
types  of  libraries. 

(20  U.S.C.  351(a),  355€.  355e-l(a).  355e-2) 


Subpart  C— How  Does  a  State  Apply 
for  a  Grant? 

§  770.20    Wtiat  must  a  State  do  to  receive  a 
grant  under  tt>e  State-Administered 
Program? 

(a)  In  order  to  receive  a  grant  under 
the  State-Administered  Program,  a  State 
must — 

(1)  Establish  a  State  Advisory  Council 
on  Libraries;  and 

(2)  After  consulting  with  the  council, 
submit  to  the  Secretary  by  the  various 
dates  established  by  the  Secretary  the 
three  parts  of  a  State  plan,  as  described 
in  §  770.21. 

(b)  The  Secretary  does  not  consider 
the  other  parts  of  the  plan  until  the 
Secretary  has  approved  the  basic  State 
plan. 

(20  U.S.C.  351d(a)) 

S  770.21    Wttat  must  a  State  plan  Include? 

A  State  plan  must  consist  of  the 
following  three  parts: 

(a)(1)  A  basic  State  plan,  as  described 
in  S  770.22,  covering  a  five-year  period. 

(2)  The  State  shall  submit  one  basic 
plan  to  cover  all  three  types  of  grants 
provided  under  this  program: 

(i)  Library  Services  grants. 

(ii)  Public  Library  Construction  grants. 

(iii)  Interlibrary  Cooperation  and 
Resource  Sharing  grants. 

(b)  (1)  A  long-range  program,  as 
described  in  S  770.23.  covering  a  period 
of  not  fewer  than  three  years  and  not 
more  than  five  years. 

(2)  The  State  library  administrative 
agency  shall  develop  the  long-range 
program — 

(i)  With  the  advice  and  assistance  of 
the  State  Advisory  Council  on  Libraries; 
and 

(ii)  In  consultation  with  the  Secretary. 

(3)  The  State  shall— 

(i)  Submit  a  long-range  program  that 
provides  a  comprehensive  description  of 
the  State's  identified  library  needs  and  a 
description  of  the  activities  to  be  taken 
toward  meeting  those  needs  supported 
with  the  assistance  of  the  LSCA  State- 
Administered  Program; 

(ii)  Review  the  program  each  yean 

(iii)  Revise  the  program  each  year 
according  to  changing  needs  and  the 
results  of  evaluations  and  surveys:  and 

(iv)  Submit  the  revised  program  to  the 
Secretary. 

(c)  An  annual  program,  as  described 
in  5  770.24,  for  each  type  of  grant  for 
which  the  State  is  applying. 

(20  U.S.C.  351d(a)) 

§  770.22    What  must  a  State  include  in  a 
tMsic  State  plan? 

A  State  shall  include  the  following  in 
its  basic  State  plan: 
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(a)  Assurance  that  the  State  library 
administrative  agency — 

(1)  Will  administer  or  supervise  the 
administration  of  ail  programs  and 
projects  in  the  State  assisted  under  the 
State-Administered  Program; 

(2)  Has  the  fiscal  and  legal  authority 
and  capability  to  administer  or 
supervise  the  administration  of 
programs  and  projects  assisted  under 
the  State-Administered  Program; 

(3)  Has  established  or  will  establish 
policies,  priorities,  criteria,  and 
procedures  necessary  to  implement  the 
program  in  the  State; 

(4)  (i)  Will  make  the  reports  the 
Secretary  reasonably  requires  to — 

(A)  Carry  out  the  Secretary's 
functions  under  the  program;  and 

(B)  Determine  the  extent  to  which 
funds  provided  under  the  program  have 
been  effective  in  carrying  out  the 
purposes  of  the  program; 

(ii)  Will  include  in  these  reports,  if 
requested  by  the  Secretary,  reports  of 
evaluations  made  under  the  State  plan; 
and 

(iii)  Will  make  the  reports  in  the  form 
and  containing  the  information 
reasonably  required  by  the  Secretary; 
and 

(5)  (i)  Will  keep  the  records  the 
Secretary  fmds  necessary  to  assure  the 
correctness  and  verification  of  the 
reports  referred  to  in  paragraph  (a)  (4)  of 
this  section;  and 

(ii)  Will  give  the  Secretary  access  to 
the  records  as  the  Secretary  fmds 
necessary. 

(b)  Assurances  that — 

(1)  Any  funds  paid  to  the  State  under 
a  long-range  program  and  an  annual 
program  will  be  expended  only  for  the 
purposes  for  which  the  funds  have  been 
authorized  and  appropriated;  and 

(2)  The  State  has  adopted  the 
necessary  fiscal  control  and  fund 
accounting  procedures  to  assure  proper 
disbursement  of,  and  to  account  for, 
Federal  funds  paid — 

(i)  To  the  State  under  the  State- 
Administered  Program;  and 

(ii)  By  the  Slate  to  any  other  agency 
under  the  program. 

(c)  An  assurance  that  the  State  will 
give  priority  to  programs  and  projects 
designed  to  carry  out  the  following 
objectives: 

(1)  To  improve  access  to  public  library 
resources  and  services  for  the  least 
served  populations  in  the  State, 
including — 

(i)  Projects  for  individuals  with  limited 
English — speaking  proficiency; 

(ii)  Projects  for  individuals  who  are 
handicapped;  and 

(iii)  Projects  in  urban  and  rural  areas. 

(2)  To  serve  the  elderly. 

(3)  To  combat  illiteracy. 


(4)  To  increase  library  services  and 
access  to  services  through  effective  use 
of  technology. 

(20  U.S.C.  351a(ll),  351d(b)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1850-0528.) 

§  770.23    What  must  a  State  include  in  a 
long-range  program? 

(a)  A  State  shall  include  the  following 
in  a  long-range  program: 

(1)  A  comprehensive  description  of 
the  State's  identified  present  and 
projected  library  needs. 

(2)  A  plan  for  meeting  those  identified 
needs  with  Federal  funds  made 
available  through  the  appropriate  type 
of  grant  under  the  State-Administered 
Program. 

(3)  (i)  The  State's  policies,  priorities, 
criteria,  and  procedures  for 
administering  this  type  of  grant  and 
appropriate  subgrants  under  the  State- 
Administered  Program. 

(ii)  A  description  of  how  the  State 
plans  to  implement  the  priorities  in 
§  770.22(c). 

(4)  A  description  of  the  State's 
policies  and  procedures  regarding  each 
of  the  following: 

(i)  The  periodic  evaluation  of  the 
effectiveness  of  projects  supported 
under  this  type  of  grant. 

(ii)  The  appropriate  dissemination 
of— 

(A)  The  results  of  the  evaluation 
referred  to  in  paragraph  (a)(4](i)  of  this 
section;  and 

(B)  Other  information  pertaining  to 
these  projects. 

(iii)  The  coordination  of  projects 
assisted  under  this  type  of  grant  with 
similar  library  programs  and  projects 
operated  by  other  libraries,  institutions, 
and  agencies  in  the  State. 

(b)  In  the  case  of  an  application  for  a 
Public  Library  Construction  grant,  the 
State  shall  also  include  in  its  long-range 
program  the  policies  and  procedures  to 
be  followed  by  the  State  library 
administrative  agency  in  providing  an 
opportunity  for  a  hearing  to  a  local  or 
other  public  agency  whose  application 
for  a  subgrant  is  denied. 

(c)  In  the  case  of  an  application  for  an 
Interlibrary  Cooperation  and  Resource 
Sharing  grant,  the  State  shall  also 
include  the  following  in  its  long-range 
program: 

(1)  (i)  A  statewide  resource  sharing 
plan  directed  toward  eventual 
compliance  with  the  provisions  of 
section  304  of  the  Act. 

(ii)  In  developing  the  plan,  the  State 
library  agency,  with  the  assistance  of 
the  State  Advisory  Council  on  Libraries, 
shall  consider  recommendations  from 
current  and  potential  participating 
institutions  in  interlibrary  cooperation 


and  resource  sharing  projects  authorized 
under  the  Act. 

(2)  (i)  An  identification  of  interlibrary 
cooperation  and  resource  sharing 
objectives  to  be  achieved  during  the 
period  covered  by  the  basic  State  plan 
and  the  long-range  program. 

(ii)  These  objectives  may  include,  but 
are  not  restricted  to,  one  or  more  of  the 
items  listed  in  section  304(c)  of  the  Act. 

(20  U.S.C.  351(a).  3Sla(12).  355c.  35ld(aMd): 
355e.  355e-2.  35Se-3) 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  1850-0528.) 

i  770.24    What  must  a  State  inctude  In  an 
annual  program? 

(a)  A  State  shall  include  the  following 
in  an  annual  program: 

(1)  A  description  of  the  projects  and 
activities  the  State  plans  to  carry  out — 
and  the  basis  upon  which  the  State 
plans  to  award  subgrants — during  the 
specified  year  with  regard  to  library 
services,  public  library  construction,  or 
interlibrary  cooperation  and  resource 
sharing,  as  appropriate. 

(2)  A  description  of  how  these 
projects  and  activities  would — 

(i)  Be  consistent  with  purposes 
specified  in  the  Act  and  in  §  S  770.10, 
770.11.  or  770.12.  as  appropriate: 

(ii)  Fulfill  the  objectives  of  the  State's- 
long-range  program  or  the  update  of  the 
long-range  program;  and 

(iii)  Meet  the  needs  identified  by  the 
State  in  the  long-range  program. 

(3)  A  description  of  the  criteria  the 
State  plans  to  use  in  allocating  funds. 

(4)  (i)  A  demonstration  that  the 
manner  in  which  the  State  proposes  to 
carry  out  the  annual  program  is 
consistent  with  the  policies,  criteria, 
priorities,  and  procedures  specified  in 
the  long-range  program  or  the  update  of 
the  long-range  program. 

(ii)  In  meeting  this  requirement,  the 
State  shall  address,  among  other  items. 
policies  and  procedures  regarding 
evaluations,  dissemination,  and 
coordination,  as  described  in 
S  770.23(a)(4). 

(5)  A  description  of  how  proposed 
projects  and  activities  are  to  be  based 
on  the  results  of  evaluations  undertaken 
according  to  the  long-range  program. 

(6)  A  demonstration  that  proposed 
projects  and  activities  would  meet  the 
assurance  given  by  the  State  in  its  basic 
State  plan  to  implement  the  priorities 
specified  in  S  770.22(c),  if  appropriate. 

(7)  The  amount  of  Federal  funds  the 
State  plans  to  spend  to  carry  out  its 
administrative  functions  under  the  grant 
as  specified  in  §  770.43. 

(b)  In  the  case  ot  an  application  for  a 
Library  Services  grant,  the  State  shall 
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also  include  the  following  in  its  annual 
program: 

(1)  The  criteria  the  State  plans  to  use 
to  ensure  that  the  State  meets  the 
financial  obligations  specified  in 
§  770.40(c). 

[2]  A  description  of  how  the  State 
plans  to  allocate  funds  to  support  and 
expand  library  services  of  major  urban 
resource  libraries  if — 

(i)  The  sum  appropriated  for  the  year 
exceeds  the  amount  specified  in  section 
102(c)(1)  of  the  Act:  and 

(ii)  The  State  has  one  or  more  cities 
with  populations  of  at  least  100,000 
individuals. 

(3)  A  description  of  how  the  State 
plans  to  use  funds  for  projects  and 
activities  for  the  elderly. 

(4)  A  description  of  how  the  State 
plans  to  use  funds  to  make  library 
services  more  accessible  to 
handicapped  persons. 

(5)  (i)  To  enable  the  Secretary  to  make 
a  determination  of  payment  under 
section  7(a)  of  the  Act  (Payments),  a 
statement  of  the  amounts  the  State  will 
have  available  for  expenditure  for  the 
proposed  projects  and  activities  during 
the  period  covered  by  the  annual 
program  from — 

(A)  State  sourcer  and 

(B)  Local  sources.. 

(ii)  The  State  may  not  include  in-kind 
contributions  among  the  amounts  the 
State  declares  it  will  have  available  for 
expenditure  under  paragraph  (b)(5)(i)  of 
this  section. 

(c)  In  the  case  of  an  application  for  a 
Public  Library  Construction  grant,  the 
State  shall  also  include  in  its  annual 
program  a  description  of  how  the  State 
plans  to  use  funds  that  year,  consistent 
with  the  long-range  program,  for 
approved  construction  projects  in  areas 
of  the  State  lacking  the  library  facilities 
necessary  to  provide  adequate  library 
services. 

(d)  In  the  case  of  an  application  for  an 
Interlibrary  Cooperation  and  Resource 
Sharing  grant,  the  State  shall  also 
include  in  its  annual  program  a 
description  of  how  the  proposed  projects 
and  activities  would  meet  the 
requirements  of  the  Act  and  of 

5  770.23(c)  with  respect  to — 

(1)  The  statewide  resource  sharing 
plan;  and 

(2)  The  iii^erlibrary  cooperation  and 
resource  shani:g  objectives  identified  in 
the  long-range  program. 

(20  U.S.C.  351,  351a(13).  351dfa),  (b)(4); 
351e(a)(l).  354.  355c.  355e-2.  355e-3) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1850-0528.) 


Subpart  [>— How  Does  ttie  Secretary 
Make  a  Grant  to  a  State? 

§  770.30    What  special  conditions  does  ttie 
Secretary  apply  in  considering  an 
application  for  a  grant? 

(a)  The  Secretary  considers  an 
applicant's  long-range  program  and 
annual  program  for  a  grant  under  this 
part  only  if  the  Secretary  has  approved 
the  applicant's  basic  State  plan. 

(b](l)  In  the  case  of  an  application  for 
a  Library  Services  grant,  the  Secretary 
makes  a  grant  to  a  State  only  if  the 
Secretary  has  determined  that  the  State 
will  have  the  following  amounts 
available  for  expenditure  for  the 
projects  and  activities  proposed  in  its 
annual  program  during  the  period 
covered  by  the  annual  program: 

(i)  From  combined  State  and  local 
sources  an  amount — 

(A)  Sufficient  to  enable  the  State  to 
receive  not  less  than  its  minimum 
allotment  under  the  Act;  and 

(B)  Not  less  than  the  total  amount 
actually  expended  from  State  and  local 
sources  for  services  provided  under  a 
Library  Services  grant  during  the  second 
year  preceding  the  year  covered  by  the 
annual  program. 

(ii)  From  State  sources  an  amount  not 
less  than  the  total  amount  actually 
expended  from  State  sources  for 
services  provided  under  a  Library 
Services  grant  during  the  second  year 
preceding  the  year  covered  by  the 
annual  program. 

(2)  The  requirements  in  paragraph 
(b)(1)  of  this  section  do  not  apply  to  an 
application  from  the  Trust  Territory  of 
the  Pacific  Islands. 

(20  U.SXL  351e.  354.  355c.  355e-2) 

Subpart  E— Wtiat  Conditions  Must  Be 
Met  by  a  State  and  Its  Subgrantees? 

§  770.40    What  are  a  State's  financial 
obligations  under  a  Ubrary  Services  grant? 

A  State  that  receives  a  Library 
Services  grant  shall  meet  the  following 
financial  obligations: 

(a)  The  State  shall  meet  the 
maintenance-of-effort  requirement  in 
§  770.30(b). 

(b)  The  State  shall  provide  the 
difference  between — 

(1)  The  cost  of  carrying  out  the  State's 
annual  program;  and 

(2)  The  Federal  share  of  these  costs, 
as  specified  in  section  7(b)  of  the  Act. 

(c)  (1)  For  State  institutional  library 
services,  and  library  services  to  the 
physically  handicapped  and 
institutionalized  individuals,  the  State 
shall  spend  from  Federal,  State,  and 
local  sources  an  amount  not  less  than 
the  amount  the  State  spent  from  those 
sources  for  those  services  during  the 


second  year  preceding  the  year  for 
which  the  Secretary  makes  the  grant. 

(2)  If  the  Federal  allocation  for  the 
State's  Library  Services  grant  is 
reduced,  the  Secretary  informs  the  State 
that  the  amount  the  State  is  required  to 
spend  under  paragraph  (c)(1)  of  this 
section  is  ratably  reduced. 

(d)  If  the  amount  of  the  grant  obligates 
the  State  to  allocate  funds  to  support 
and  expand  library  services  of  major 
urban  resource  libraries  (see  sections 
102(a)(3)  and  (c)  of  the  Act  and 
§  770.24(b)(2)),  the  State  may  not  reduce 
the  amount  it  pays  to  an  urban  resource 
library  below  the  amount  the  State  paid 
to  that  library  in  the  preceding  year. 

(20  U.S.C.  351(e)(b).  354) 

§  77IU1    VVlMt  are  a  State's  financial 
obligations  under  a  Put>Uc  Library 
Construction  grant? 

(a)  A  State  that  receives  a  Public 
Library  Construction  grant  shall  provide, 
from  State  or  local  sources  or  both,  the 
difference  between — 

(1)  The  costs  of  projects  Hnanced 
under  the- grant  for  that  year,  and 

(2)  The  Federal  share  of  these  costs, 
as  specified  in  section  7(b)  of  the  Act. 

(b)  In  case  of  any  individual  project 
under  a  Public  Library  Construction 
grant,  at  least  one  half  of  the  total  cost 
must  be  supplied  by  State  or  local 
sources  or  both. 

(20  U.S.C.  351e(b).  355b(b)) 

§  770.42    What  ottter  financial  obMgation 
doas  a  redpient  have  under  a  PutiMe ' 
Ut>rary  Construction  grant? 

(a)  Unless  released  from  the 
obligation  by  the  terms  of  paragraph  (c) 
of  this  section,  a  recipient  of  Federal 
financial  assistance  under  a  Public 
Library  Construction  grant — or  the 
recipient's  successor  in  title  or 
possession — shall  repay  to  the  United 
States  on  request  an  amount  as 
specified  in  paragraph  (b)  of  this  section 
if,  within  20  years  of  the  completion  of 
construction  of  the  library  facility — or 
part  of  a  facility — for  which  the 
assistance  was  received — 

(1)  The  recipient  or  its  successor 
ceases  or  fails  to  be  a  public  or 
nonproHt  institution;  or 

(2)  The  facility  ceases  to  be  used  as  a 
library  facility. 

(b)  The  amount  the  recipient  or  its 
successor  may  be  obligated  to  repay  is 
an  amount  that  equals — 

(1)  The  value  of  the  facility  or  part  of 
the  facility  at  the  time  of  the  occurrence 
specified  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section;  multiplied  by 

(2)  The  ratio  of— 
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(i)  The  amount  of  the  Federal 
assistance  under  the  grant  or  subgrant; 
to 

(ii)  The  cost  of  the  facility  or  part  of 
the  facility  for  which  the  assistance  was 
received. 

Example.  In  1974  a  local  public  library 
completed  a  project  to  enlarge  its 
reading  room.  The  project  had  been 
assisted  by  a  subgrant  from  the  State 
under  a  Public  Library  Construction 
grant.  The  total  cost  of  the  project  was 
$300,000;  the  subgrant  had  amounted  to 
$120,000  a  ratio  of  2  to  5  or  40  percent  of 
the  cost. 

In  1988  the  local  library  moves  to 
another  district,  and  the  facility  for 
which  it  received  assistance  in  1974 
ceases  to  be  used  as  a  library  facility.  It 
is  determined  that  the  part  of  the  facility 
for  which  assistance  was  received  has  a 
current  market  value  of  $400,000.  • 

The  United  States  is  entitled  to 
recover  from  the  local  public  library  an 
amount  equal  to  40  percent  of  the 
current  market  value  of  the  facility  or 
portion  of  the  facility  assisted  with 
Federal  funds;  that  is,  40  percent  of 
$400,000  or  $160,000. 

(c)  The  Secretary  may  decide,  for 
good  cause,  to  release  the  recipient  from 
its  obligation  under  paragraph  (a)  of  this 
section. 

(d)  The  provisions  of  this  section 
apply  to  any  facility  constructed  at  any 
time  with  assistance  under  Title  II  of  the 
Library  Services  and  Construction  Act. 

(20  U.S.C.  355b) 


§  770.43    What  administrative  costs  art 
ailowable  under  this  program? 

(a)  A  State  library  administrative 
agency  may  spend  funds  received  under 
a  Library  Services  grant  and  funds 
received  under  a  Public  Library 
Construction  grant  to  carry  out  its 
administrative  functions  under  a  Library 
Services  grant,  a  Public  Library 
Construction  grant,  and  an  Interlibrary 
Cooperation  and  Resource  Sharing 
grant. 

(b)  The  total  amount  the  agency  may 
spend  to  carry  out  its  administrative 
functions  under  all  of  these  grants 
during  any  year  may  not  exceed  the 
amount  specified  in  section  8  of  the  Act 
(Administrative  Cost). 

(c)  The  agency  may  spend  the  funds 
for  administrative  costs  in  connection 
with  the  following  activities: 

(1)  Administration  of  the  State  plan, 
including  obtaining  the  services  of 
consultants. 

(2)  Statewide  planning  for  and 
evaluation  of  library  services. 

(3)  Dissemination  of  information 
concerning  library  services. 

(4)  Activities  of  the  State  Advisory 
Council  on  Libraries  and  of  any  other 


advisory  groups  and  panels  necessary  to 
assist  the  State  library  administrative 
agency  in  carrying  out  its  functions. 
(20  U.S.C.  35lf,  353(b")) 

Subpart  F— What  Are  ttie 
Administrative  Responsibilities  of  a 
State  and  its  Subgrantees? 

§  770.50    Under  what  circumstance  must  a 
State  provide  an  applicant  with  an 
opportunity  for  a  hearing? 

(a)(1)  In  the  case  of  a  Public  Library 
Construction  grant,  if  a  State  denies 
funds  to  a  local  or  other  public  agency 
that  applies  for  a  subgrant  for 
construction  of  public  library  f.ncilities, 
the  State  library  administrative  agency 
shall  give  the  local  or  other  public 
agency  an  opportunity  for  a  hearing. 

(2)  The  provision  in  34  CFR  76.401(b) 
(which  exempts  State  agencies  from 
having  to  offer  an  opportunity  for  a 
hearing  under  certain  State- 
administered  programs)  does  not  apply 
to  Public  Library  Construction  grants. 

(b)  In  providing  opportunity  for  a 
hearing,  the  State  library  administrative 
agency  shall  follow  the  appropriate 
policies  and  procedures  included  in  the 
State's  long-range  program  for  the  Public 
Library  Construction  grant. 

(20  U.S.C.  355c) 
4.  Part  771  is  added  to  read  as  follows: 

PART  771-THE  UBRARY  SERVICES 
AND  CONSTRUCTION  ACT  BASIC 
GRANTS  TO  INDIAN  TRIBES  AND 
HAWAIIAN  NATIVES  PROGRAM 

Subpart  A— General 

Sec. 

771.1  The  Library  Services  and  Construction 
Act  Basic  Grants  to  Indian  Trit>e8  and 
Hawaiian  Natives  Program. 

771.2  Who  is  eligible  to  apply  for  a  grant 
under  the  Basic  Grants  to  Indian  Tribes 
and  Hawaiian  Natives  Program? 

771.3  What  regulations  apply  to  the  Basic 
Grants  to  Indian  Trilies  and  Hawaiian 
Natives  Program? 

771.4  What  definitions  apply  to  the  Basic 
Grants  to  Indian  Tribes  and  Hawaiian 
Natives  Program? 

Subpart  B— What  Kinds  of  Activities  Does 
the  Secretary  Assist  Under  This  Program? 

771.10    What  types  of  projects  may  be 
funded  under  this  program? 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

771.20    How  does  an  Indian  tribe  or  an 
organization  primarily  serving  and 
representing  Hawaiian  natives  apply  for 
a  basic  grant? 

Subpart  D— How  Does  the  Secretary  IMal<e 
an  Award? 

771.30    What  factors  does  the  Secretary 
consider  in  making  an  award? 


Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

771.40    What  are  the  nnancial  obligations  <»f 
a  tribe  that  supports  a  public  library 
system? 

Aulborily:  Library  Services  and 
Construction  Act.  Pub.  L  91-600,  84  Stat. 
1660.  as  amended  by  the  Library  Services  and 
Construction  Act  Amendments  of  1964.  Pub. 
L  98-480,  98  Slat.  2236  (20  U.S.C  351  et  seq  I 
unless  otherwise  noted. 

Subpart  A— General 

§771.1    The  Library  Services  and 
Construction  Act  Basic  Grants  to  hxiaii 
Trit>es  and  Hawaiian  Natives  Program. 

Under  the  Library  Services  and 
Construction  Act  Basic  Grants  to  Indian 
Tribes  and  Hawaiian  Natives  Program — 
referred  to  in  this  part  as  the  Basic 
Grants  to  Indian  Tribes  and  Hawaiian 
Natives  Program — the  Secretary 
provides  Federal  financial  assistance  to 
establish  or  improve  public  library 
services  for  Indians  residing  on  or  near 
reservations  and  for  Hawaiian  natives. 
(20 use.  351.  351c  (c)(1).  (dMl).  (dM2): 361) 

§771.2    Who  is  eligible  to  apply  for  a  yam 
under  the  Basic  Grants  to  Indian  Trib—  and 

Hawaiian  Natives  Program? 

The  following  are  eligible  to  apply  for 
grants  under  the  Basic  Grants  to  Indian 
Tribes  and  Hawaiian  Natives  Program: 

(a)  Indian  tribes,  as  defined  in 
S  771.4(b). 

(b)  Organizations — 

(1)  Primarily  serving  and  representing 
Hawaiian  natives;  and 

(2)  Recognized  by  the  Governor  of  the 
State  of  Hawaii. 

(20  U.S.C.  351,  351a  (15).  (16);  351c(d)(l),  361) 

§771.3    What  regutettons  apply  to  ttw 
Basic  Grants  to  Indian  Trltiri  snil  !!■■■■  mi 
Natives  Program? 

(a)  The  following  regulations  apply  to 
an  Indian  tribe  or  an  organization 
primarily  serving  and  representing 
Hawaiian  natives  that  applies  for  a 
grant  imder  the  Basic  Grants  to  Indian 
Tribes  and  Hawaiian  Natives  Program: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board). 

(2)  The  regulations  in  this  Part  771. 

(b)  An  organization  primarily  serving 
and  representing  Hawaiian  natives  that 
applies  for  a  grant  under  this  part  is  also 
subject  to  34  CFR  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 
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(20  U.S.C  351  etseq.\ 

9771.4    What  definitions  apply  to  HMBMte 
Qrante  to  Indli  Tribes  and  Hawalan 
Natives  Program? 

The  following  deHnitions  apply  to  the 
Basic  Gf  ants  to  Indian  Tribes  and 
Hawaiian  Natives  Program: 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Contract 

Department 

EDGAR 

Grant 

Grantee 

Project 

Public 

Secretary 

(b)  Definitions  that  apply  to  this  part 
The  following  definitions  also  apply  to 
this  part 

"Act"  means  the  Library  Services  and 
Construction  Act  (Pub.  L  91-€00).  as 
amended  by  the  Library  Services  and 
Construction  Act  Amendments  of  1964 
(Pub.  L  96-48(4. 

"Hawaiian  native"  means  an 
individual  having  an  ancestor,  who  prior 
to  1778,  was  a  native  in  the  area  that 
now  comprises  the  State  of  HawaiL 

"Indian  tribe. 

(l)(i)  This  term  means  an  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community  determined  by  the 
Secretary  to  be  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

(ii)  After  consultation  with  the 
Secretary  of  the  Interior,  the  Secretary 
has  determined  that,  for  purposes  of  Uiis 
program,  an  Indian  tribe  means  an 
Indian  tribe,  band,  nation,  or  other 
organized  group  or  community  certified 
by  the  Secretary  of  the  Interior  as  being 
eligible  for  Federal  special  programs 
and  services. 

(2)  The  term  includes  an  Alaskan 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
under  the  Alaska  Native  Claims 
Settlement  Act 

"Library  materials." 

(1)  This  term  means  books, 
periodicals,  newspapers,  documents, 
pamphlets,  photographs,  reproductions, 
microforms,  pictorial  works,  graphic 
works,  musical  scores,  maps,  charts, 
globes,  sound  recordings,  slides,  films, 
filmstrips,  processed  video  and  magnetic 
tapes,  computer  software,  and  materials 
designed  specifically  for  the 
handicapped. 

[2]  (i)  The  term  also  includes 
restricted  collections  of  cultural 


materials  of  Indian  tribes  or  Hawaiian 
natives,  as  appropriate. 

(ii)  "Restricted  collection"  means 
library  materials  not  placed  in  general 
circulation. 

(20  U.S.C  351a.  3e2(c)) 

"Library  service"  means  the 
performance  of  all  activities  of  a  library 
relating  to— 

(1)  The  collection  and  organization  of 
library  materials;  and 

(2)  Making  the  materials  and 
information  of  a  library  available  to 
us6rs. 

"Public  library." 

(1)  This  term  means  a  library  that — 
(i)  Serves  free  of  charge  all  residents 

of  a  community,  district  or  region:  and 

(ii)  Receives  its  financial  support  in 
whole  or  in  part  from  public  funds. 

(2)  The  term  also  includes  a  research 
library;  that  is,  a  library  that — 

(i)  Makes  its  services  available  to  the 
public  free  of  charge; 

(ii)  Has  extensive  collections  of 
books,  manuscripts,  and  other  materials 
that  are — 

(A)  Suitable  for  scholarly  research; 
and 

(B)  Not  available  to  the  public  through 
public  libraries; 

(iii)  Disseminates  humanistic 
knowletlge  through  services  to  readers, 
fellowships,  educational  and  cultural 
programs,  publication  of  significant 
research,  and  other  activities;  and 

(iv)  Is  not  an  integral  part  of  an 
institution  of  higher  education. 

"Public  library  services"  means 
library  services  furnished  by  a  public 
library  free  of  charge. 

(20U.S.C351e/se<?.) 

Sut>part  B— WtMrt  Kinds  of  Activities 
Does  ttto  Secretaiy  Assist  Under  This 
Program? 

§771.10    Wltat  type*  of  prelects  may  be 
funded  under  this  program? 

(a)  The  Secretary  provides  Federal 
financial  assistance  under  this  program 
to  an  Indian  tribe  to  conduct  one  or 
more  of  the  following  projects; 

(1)  Assessment  of  tribal  library  needs. 

(2)  In-service  or  preservice  training  of 
Indians  as  library  personnel 

(3)  Salaries  of  library  personnel. 

(4)  Purchase  of  library  materials. 

(5)  Dissemination  of  information 
about  library  services. 

(6)  Transportation  to  enable  Indians 
to  have  access  to  library  services. 

(7)  Conduct  of  special  library 
programs  for  Indians. 

(8)  Construction,  purchase, 
renovation,  or  remodeling  of  library 
buildings,,  as  described  in  paragraphs  (c); 
and  (d)  of  this  section. 


(9)  Contracts  to— 

(i)  Provide  public  library  services  to 
Indians  living  on  or  near  reservations;  or 

(ii)  Carry  out  any  of  the  plrojects  listed 
in  paragraphs  (a)(1)  through  (a)(8)  of  this 
section. 

(b)  The  Secretary  provides  Federal 
financial  assistance  under  this  program 
to  an  organization  primarily  serving  and 
representing  Hawaiian  natives  to 
conduct  one  or  more  of  the  following 
projects: 

(1)  Assessment  of  library  needs  of 
Hawaiian  natives. 

(2)  In-service  or  preservice  training  of 
Hawaiian  natives  as  library  personnel 

(3)  Salaries  of  library  personnel 

(4)  Purchase  of  library  materials. 

(5)  Dissemination  of  information 
about  library  services. 

(6)  Transportation  to  enable  Hawaiian 
natives  to  have  access  to  library 
services. 

(7)  Conduct  of  special  library 
programs  for  Hawaiian  natives. 

(6)  Construction,  purchase, 
renovation,  or  remodeling  of  library 
buildings,  as  described  in  paragraphs  [c\ 
and  (d)  of  this  section. 

(c)  As  used  in  paragraphs  (a)(8)  and 
(b)(8)  of  this  section,  "construction" 
includes  the  following: 

(1)  Construction  of  new  buildings. 

(2)  Acquisition,  expansion, 
remodeling,  or  alteration  of  existing 
buildings. 

(3)  (i)  Initial  equipment  for  any 
building  referred  to  in  paragraphs  (c)(1) 
and  {c)(2)  of  this  section. 

(ii)  As  used  in  paragraph  (c)(3)(i)  of 
this  section,  "equipment"  includes  the 
following: 

(A)  Machinery. 

(B)  Utilities. 

(C)  Built-in  equipment 

(D)  Enclosures  or  structures  necessary 
to  house  the  types  of  items  listed  in 
paragraphs  (c)(3)(ii)  (A)  through  (C)  of 
this  section. 

(E)  All  other  items  necessary  for  the 
functioning  of  a  particular  facility  as  a 
facility  for  the  provision  of  library 
services. 

(4)  Within  public  libraries, 
construction  of  spaces  that — 

(i)  Provide  shelter  from  nuclear 
fallout  and 

(ii)  Are  constructed  at  a  nominal  cost 
as  part  of  a  larger  project 

(5)  Any  combination  of  activities 
referred  to  in  paragraphs  (c)(1)  through 
(c)(4)  of  this  section  (including 
architect's  fees  and  the  cost  (^ 
acquisition  of  land). 

(d)  As  used  in  this  part,  "remodeling" 
includes  the  following: 

(1)  Remodeling  to  meet  the  standards 
of  the  Architectural  Barriers  Act  of  1968. 
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(2)  Remodeling  designed  to  conserve 
energy. 

(3)  Renovation  or  remodeling  to 
accommodate  new  technologies. 

(4)  Purchase  of  existing  historic 
buildings  for  conversion  to  public 
libraries. 

(20  U.S.C.  351a,  351c(dK2).  362] 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  771.20    How  do««  an  litdlan  trRM  or  an 
organization  primartty  aarvtng  and 
rapraaanting  HawaMan  nativas  apply  for  a 
baaic  grant? 

To  be  considered  for  a  basic  grant 
under  this  program,  an  Indian  tribe  or  an 
organization  primarily  serving  and 
representing  Hawaiian  natives  must 
submit  to  the  Secretary  an  application 
containing  the  following: 

(a)  Information  showing  that  the 
applicant  is — 

(1)  An  Indian  tribe,  as  defmed  in 
§  771.4(b);  or 

(2)  An  organization  primarily  serving 
and  representing  Hawaiian  natives  and 
recognized  by  the  Governor  of  the  State 
of  Hawaii. 

(b)  A  description  of  the  project  or 
projects — from  among  those  listed  in 

§  771.10  (a)  or  (b),  as  appropriate — the 
applicant  proposes  to  conduct  under  its 
grant. 

(c)  A  description  of  how  the  proposed 
project  is  likely  to  establish  or  improve 
public  library  services  for — 

(1)  Indiaris  living  on  or  near  a 
reservation;  or 

(2)  Hawaiian  natives. 

(d)  In  the  case  of  an  Indian  tribe  that 
supports  a  public  library  system,  an 
assurance  that  the  tribe  will  expend 
from  Federal,  State,  and  local  sources  an 
amount  sufficient  to  meet  the 
maintenance-of-effort  requirement  in 

§  771.40. 

(20  U.S.C.  351<j  (d)(1).  (d)(2):  361,  362.  363) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1650-0568.) 

Subpart  0 — How  Does  the  Secretary 
Make  an  Award? 

§  77 1 .30    What  f actora  does  the  Secretary 
conaider  in  maKing  an  award? 

The  Secretary  awards  a  basic  grant  to 
an  applicant  if — 

(a)  The  applicant  meets  the 
requirements  of  eligibility  in  S  771.2;  and 

(b)  The  Secretary  determines  that  the 
application  meets  the  requirements  at 

§  771.20. 

(20  U.S.C.  351c  (c)(1),  (d)(1),  (d)(2);  351d(g)(l). 
361(c),  363) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1850-0568.) 


Subpart  E— What  Conditiona  Must  Be 
Met  by  a  Grantee? 

S  771.40    What  are  the  financial  obHgatiOfM 
of  a  trtba  Otat  aupporta  a  puttllc  Mirary 
syatam? 

If  an  Indian  tribe  that  receives  a  grant 
under  this  program  supports  a  public 
library  system,  the  tribe  shall  expend 
from  Federal,  State,  and  local  sources 
for  public  library  services  an  amoxmt  not 
less  than  the  amount  the  tribe  expended 
from  those  sources  for  public  library 
services  during  the  second  year 
preceding  the  year  for  which  the 
Secretary  has  approved  a  grant  to  the 
tribe  under  this  program. 

(20  U.S.C.  362(b)) 
5.  Part  772  is  added  to  read  as  follows: 

PART  772— THE  LIBRARY  SERVICES 
AND  CONSTRUCTION  ACT  SPECIAL 
PROJECTS  GRANTS  TO  INDIAN 
TRIBES  AND  HAWAIIAN  NATIVES 
PROGRAM 

Subpart  A— General 

Sec. 

772.1  The  Library  Services  and  Construction 
Act  Special  Projects  Grants  to  Indian 
Tril)e8  and  Hawaiian  Natives  Program. 

772.2  Who  is  eligible  to  apply  for  a  grant 
under  t}»e  Special  Projects  Grants  to 
Indian  Trities  and  Hawaiian  Natives 
Program? 

772.3  What  regulations  apply  to  the  Special 
Projects  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program? 

772.4  What  definitions  apply  to  the  Special 
Projects  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program? 

Subpart  B— What  Kinda  of  Acthritiea  Doaa 
ttte  Secretary  Aaaiat  Under  Thia  Program? 

772.10    What  types  of  projects  may  he 
funded  under  this  program? 

Subpart  C— How  Doea  One  Apply  for  a 
Grant? 

772.20    How  does  an  Indian  tribe  or  an 
organization  primarily  serving  and 
representing  Hawaiian  natives  apply  for 
a  special  projects  grant? 

Subpart  O — How  Does  tt>e  Secretary  Make 
an  Award? 

772.30  How  does  the  Secretary  evaluate  an 
application? 

772.31  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E— What  Conditions  Muat  Be  Met 
by  a  Grantee? 

772.40  What  are  the  financial  obligations  of 
a  grantee? 

772.41  What  are  the  additional  financial 
obligations  of  a  tribe  that  supports  a 
public  library  system? 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  a  Grantee? 

772.50    Who  must  admini8t«r  funds  under  a 
special  projects  grant  to  an  Indian  tribe? 


Autkority:  Library  Services  and 
Construction  Act  Pub.  L  91-eoa  84  StaL 
166a  as  amended  by  the  Library  Services  and 
Construction  Act  Amendments  of  1984.  Put>. 
L  96-460,  98  Stat.  2236  (20  U.S.C  3S1  «f  aeq). 
unless  othenvise  noted. 

Subpart  A    General 


§  772.1    The  Ubrwy 
Construction  Act  Special 
kidian  Tribes  and 


Under  the  Library  Services  and 
Construction  Act  Special  Projects 
Grants  to  Indian  Tribes  and  Hawaiian 
Natives  Program — referred  to  m  this 
part  as  the  Special  Projects  Grants  to 
Indian  Trit>es  and  Hawaiian  Natives 
Program — the  Secretary  provides 
Federal  financial  assistance  to  estalilish 
or  improve  public  library  services  for 
Indians  residing  on  or  near  reservations 
and  for  Hawaiian  natives. 

(20  U.S.C.  351,  351c  (c)(2),  (dMl).  ldK2);  an(d)) 

S772.2  WholseHglilatoapplyferatrMl 
under  ttie  Special  Proiacts  Granis  to  Indtan 
iraies  ana  nawaaan  Nanveai 


The  following  are  eligible  to  apply  for 
grants  under  the  Special  Projects  Grants 
to  Indian  Tribes  and  Hawaiian  Natives 
Program: 

(a)  Indian  tribes,  as  defined  in  34  CFR 
771.4(b),  that  have  received  grants  under 
the  Library  Services  and  Constructian 
Act  Basic  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program  (34  CFR  Part 
771). 

(b)  Organizations  that — 

(1)  Primarily  serve  and  represent 
Hawaiian  nativer, 

(2)  Are  recognized  by  the  Governor  of 
the  State  of  Hawaii;  and 

(3)  Have  received  grants  under  the 
Library  Services  and  Construction  Act 
Basic  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program  (34  CFR  Part 
771). 

(20  use.  351,  351a.  351c  (c)(2).  (dKl).  (d)(2): 

361(d)) 

§772.3    What  ragutatkMis  apply  to  ttw 
Special  Projects  Grants  to  Indtan  TVfeea 


(a)  "Hie  following  regulations  apply  to 
an  Indian  tribe  or  an  organization 
primarily  serving  and  representing 
Hawaiian  natives  that  applies  for  a 
grant  under  the  Special  Projects  Grants 
to  Indian  Tribes  and  Hawaiian  Natives 
Program: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  Part  7S 
(Direct  Grant  Programs),  Part  77 
(DeHnitions  that  Apply  to  Department 
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Regulations),  and  Part  78  (Education 
Appeal  Board). 

(2)  The  regulations  in  34  CFR  Part  771, 
as  appropriate. 

(3)  The  regulations  in  this  Part  772. 
(b)  An  organization  primarily  serving 

and  representing  Hawaiian  natives  that 
applies  for  a  grant  under  this  part  is  also 
subject  to  34  CFR  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

(20  use.  351  et  seq.) 

§772.4    WtMt  definitions  apply  to  th« 
Special  Proi«cts  Grants  to  Indian  Tril>«s 
snd  Hawaiian  Natives  Program? 

The  following  definitions  apply  to  the 
Special  Projects  Grants  to  Indian  Tribes 
and  Hawaiian  Natives  Program: 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Budget 

Contract 

Department 

EDGAR 

Equipment 

Facilities 

Grant 

Grantee 

Project 

Public 

Secretary 

Supplies 

(b)  Definitions  in  34  CFR  Part  771.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  771.4(b)  (the  Library 
Services  and  Construction  Act  Basic 
Grants  to  Indian  Tribes  and  Hawaiian 
Natives  Program): 

Act 

Hawaiian  native 

Indian  tribe 

Library  materials,  including  restricted 

collections  of  cultural  materials 
Library  service 
Public  library 
Public  library  services 

(c)  Definition  that  applies  to  this  part. 
The  following  definition  also  applies  to 
this  part: 

"Librarian"  means  an  individual  with 
training  or  experience  in  providing  or 
managing  library  services. 

(20  use  351.  351a.  362c) 

Subpart  B— What  Kinds  of  Activities 
Does  ttte  Secretary  Assist  Under  This 
Program? 

9772.10    What  types  of  proieets  may  IM 
funded  under  ttiis  program? 

(a)  The  Secretary  provides  Federal 
financial  assistance  under  this  program 
to  an  Indian  tribe  to  conduct  one  or 
more  of  the  following  projects: 


(1)  Assessment  of  tribal  library  needs. 

(2)  In-service  or  preservice  training  of 
Indians  as  library  personnel. 

(3)  Salaries  of  library  persoruiel. 

(4)  Purchase  of  library  materials. 

(5)  Dissemination  of  information 
about  library  services. 

(6)  Transportation  to  enable  Indians 
to  have  access  to  library  services. 

(7)  Conduct  of  special  library 
programs  for  Indians. 

(8)  Construction,  purchase, 
renovation,  or  remodeling  of  library 
buildings,  as  described  in  paragraphs  (c) 
and  (d)  of  this  section. 

(9)  Contracts  to — 

(i)  Provide  public  library  services  to 
Indians  living  on  or  near  reservations;  or 

(ii)  Carry  out  any  of  the  projects  listed 
in  paragraphs  (a)(1)  through  (a)(8)  of  this 
section. 

(b)  The  Secretary  provides  Federal 
financial  assistance  under  this  program 
to  an  organization  primarily  serving  and 
representing  Hawaiian  natives  to 
conduct  one  or  more  of  the  following 
projects: 

(1)  Assessment  of  library  needs  of 
Hawaiian  natives. 

(2)  In-service  or  preservice  training  of 
Hawaiian  natives  as  library  personnel. 

(3)  Salaries  of  library  personnel. 

(4)  Purchase  of  library  materials. 

(5)  Dissemination  of  information 
about  library  services. 

(6)  Transportation  to  enable  Hawaiian 
natives  to  have  access  to  library 
services. 

(7)  Conduct  of  special  library 
programs  for  Hawaiian  natives. 

(8)  Construction,  purchase, 
renovation,  or  remodeling  of  library 
buildings,  as  described  in  paragraphs  (c) 
and  (d)  of  this  section. 

(c)  As  used  in  paragraphs  (a)(8)  and 
(b)(8)  of  this  section,  "construction" 
includes  the  following: 

(1)  Construction  of  new  buildings. 

(2)  Acquisition,  expansion, 
remodeling,  or  alteration  of  existing 
buildings. 

(3)(i)  Initial  equipment  for  any 
building  referred  to  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section. 

(ii)  As  used  in  paragraph  (c){3)(i)  of 
this  section,  "equipment"  includes  the 
following: 

(A)  Machinery. 

(B)  Utilities. 

(C)  Built-in  equipment 

(D)  Enclosures  or  structures  necessary 
to  house  the  types  of  items  listed  in 
paragraphs  (c)(3)(ii)  (A)  through  (C)  of 
this  section. 

(E)  All  other  items  necessary  for  the 
functioning  of  a  particular  facility  as  a 
facility  for  the  provision  of  library 
services. 


(4)  Within  public  libraries, 
construction  of  spaces  that — 

(i)  Provide  shelter  from  nuclear 
fallout:  and 

(ii)  Are  constructed  at  a  nominal  cost 
as  part  of  a  larger  project. 

(5)  Any  combination  of  activities 
referred  to  in  paragraphs  {c)(l)  through 
(c)(4)  of  this  section  (including 
architect's  fees  and  the  cost  of 
acquisition  of  land). 

(d)  As  used  in  thia  part,  "remodeling" 
includes  the  following: 

(1)  Remodeling  to  meet  the  standards 
of  the  Architectural  Barriers  Act  of  1968. 

(2)  Remodeling  designed  to  conserve 
energy. 

(3)  Renovation  or  remodeling  to 
accommodate  new  technologies. 

(4)  Purchase  of  existing  historic 
buildings  for  conversion  to  public 
libraries. 

(20  U.S.C.  351a,  251c  (c)(2},  {d)(2):  361(d).  362; 
EO  11490.  as  amended) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  772.20    How  does  an  Indian  tribe  or  an 
organization  primarily  serving  and 
representing  Hawaiian  natives  apply  for  a 
special  pro)ects  grant? 

(a)  To  be  considered  for  a  special 
projects  grant  under  this  program,  an 
Indian  tribe  or  an  organization  primarily 
serving  and  representing  Hawaiian 
natives  must  submit  to  the  Secretary — 

(1)  A  plan  for  the  year  for  which  the 
applicant  is  seeking  Federal  financial 
assistance;  and 

(2)(i)  A  long-range  program;  or 
(ii)  If  the  tribe  or  organization  has  a 
long-range  program  on  file  with  the 
Secretary  in  conjunction  with  a  grant 
under  this  program,  an  update,  if 
necessary,  of  that  long-range  program. 
(b)(1)  The  Secretary  regards  the  plan 
as  an  application  for  Federal  financial 
assistance  under  Subpart  D  of  this  part. 

(2)  The  project  or  projects  the 
applicant  proposes  to  carry  out  in  its 
plan  must  be  from  among  those  listed  in 
S  772.10  (a)  or  (b),  as  appropriate. 

(c)  The  long-range  program  must  be  a 
comprehensive  program  that — 

(1)  Covers  a  period  of  not  fewer  than 
three  years  and  not  more  than  five 
years; 

(2)  Contains  a  clear  and  concise 
description  of  objectives;  and 

(3)  Includes  the  following: 

(i)  Identification  of  the  need  for  public 
library  services  by — 

(A)  Indians  living  on  or  near  a 
reservation;  or 

(B)  Hawaiian  natives. 

(ii)  Identification  of  the  specific 
service  or  services  needed. 


(iii)(A]  A  description  of  the  project  or 
projects  to  be  undertaken  toward 
meeting  those  specifically  identified 
needs  with  assistance  under  this 
program. 

(B)  The  project  or  projects  must  be 
from  among  those  listed  in  S  772.10  (a) 
or  (b).  as  appropriate. 
(20  use  351c  (cM2).  (d)(2);  351d(g)(2),  361, 
362.364) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1850-0565.) 

Subpart  D — How  Does  the  Secretary 
Make  an  Award? 

§  772.30    How  does  ttte  Secretary  evaluate 
an  appHcatton? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  772.31. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses. 

(20  U.S.C.  351c  (c)(2),  (d)(2):  351d(g)(2).  361(d). 
364) 

§  772.31     What  selection  criteria  does  the 
Secretary  use? 

(a)  Plan  of  operation.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  persormel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  evidence  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost- 
effective. 


(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  is  adequate  to  support 
the  project  activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project.  (See 
34  CFR  75.590— Evaluation  by  the 
grantee.) 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  are 
appropriate  for  the  project  and,  to  the 
extent  possible,  are  objective  and 
produce  data  that  are  quantiHable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  applicant 
plans  to  devote  adequate  resources  to 
the  project. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  the 
applicant  plans  to  use  are  adequate. 

(f)  Need.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  need  for 
applicant  to  carry  out  the  proposed 
public  library  services  from  among  the 
projects  Usted  in  |  772.10  (a)  or  (b),  as 
appropriate. 

(2)  In  making  this  determination  the 
Secretary  considers — 

(i)  The  needs  to  be  addressed  by  the 
project,  including  the  extent  and 
severity  of  these  needs  as  indicated  by 
the  number  or  percentage  of  individuals 
in  the  area  to  be  served  by  the  project 
who  require  the  proposed  library 
services; 

(ii)  A  description  of  other  library 
services  in  the  area — including  any 
offered  by  the  applicant — that  are 
designed  to  meet  the  same  needs  as 
those  to  be  addressed  by  the  project; 

(iii)  Evidence  that  these  other  library 
services  are  insufficient  in  quantity  or 
quality  or  both,  or  an  explanation  of 
why  they  are  not  used  by  individuals 
who  require  the  proposed  public  library 
services;  and 

(iv)  A  description  of  how  the  project  is 
likely  to  meet  these  needs  by 
establishing  or  improving  public  library 
services  for — 

(A)  Indians  living  on  or  near  a 
reservation;  or 

(B)  Hawaiian  natives. 

(g)  Consistency  with  long-range 
program.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  consistency 
of  the  project  with  the  applicant's  long- 
range  program  submitted  under  S  772.20. 

(2)  The  Secretary  considers — 


(i)  How  the  project  is  designed  to  help 
meet  one  or  more  of  the  specific  needs 
identified  in  the  long-range  program:  and 

(ii)  The  extent  to  which  the  project  is 
likely  to  meet  one  or  more  of  Oie  long- 
range  objectives  described  in  the 
program. 

(h)  Community  involvement  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  individuals  to  be  served  and 
other  members  of  the  conmiunity  arc 
involved  in  the  project 

(2)  The  Secretary  considers  the  extent 
to  which  individuals  to  be  served  and 
other  members  of  the  community — 

(i)  Were  involved  in  planning  and 
developing  the  project;  and 

(ii)  Will  be  involved  in  operating  and 
evaluating  the  project 

(20  U.S.C.  3510  (c)(2),  (dM2);  535d(gM2l.  361(dl. 

364) 

(Apprm'ed  by  the  Office  of  Management  and 
Budget  under  control  mnnber  1850-066S.) 

Subpart  E— What  Conditiona  Khiat  B« 
Met  by  a  Grantee? 


{772.40    WhataratheflnancW* 
of  a  grantee? 

A  tribe  that  receives  a  grant  under 
this  program  shall  provide  the  difference 
between — 

(a)  The  costs  of  carrying  out  the  plan 
approved  by  the  Secretary  for  that  year; 
and 

(b)  The  Federal  allocation,  which,  in 
no  case,  exceeds  80  percent  of  the  costs. 

(20  U.S.C.  351e(c)) 


§  77r41    What  are  the  addWonal 
obHgatkKia  of  a  Mbe  OmI 


If  an  Indian  tribe  that  receives  a  grant 
under  this  program  supports  a  pubKc 
library  system,  the  tribe  shall  expend 
from  Federal,  State,  and  local  soorces 
for  public  library  services  an  amount  not 
less  than  the  amount  the  tribe  expended 
from  those  sources  for  public  library 
services  during  the  second  year 
preceding  the  year  for  which  the 
Secretary  has  approved  a  grant  to  tfie 
tribe  under  this  program. 

(20  U.S.C.  362(b)) 

Subpart  F— What  Ara  tha 
Adfniniati  ati va  RasponaMBtiaa  of  a 
Giantee? 

§772.50    Who  must  admlRiBlarfcOTds 
iNKler  a  apecial  proieclB  arml  to  an  aidtaa 
trttM? 

Funds  granted  to  an  Indian  tribe 
under  this  program  must  be 
administered  by  a  librarian. 

(20  U.S.C.  351c(c)(2)) 
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PART  76— STATE-ADMINISTERED 
PROGRAMS 

6.  Paragraph  (v)  of  §  76.102  is 
amended  by  removing  the  words  "and 
the  annual  programs"  and  inserting 
instead  the  words  "a  long-range 
program,  and  an  annual  program". 

Appendix  A — Summary  of  Comments 
and  Responses 

(Editorial  Note. — The  following  Appendix 
will  not  appear  in  the  Code  of  Federal 
Regulations.) 

The  following  is  a  summary  of  the 
public  comments  received  on  the 
proposed  regulations  published  in  the 
FEDERAL  REGISTER  on  May  16. 1985 
(50  PR  20522),  and  the  Secretary's 
responses  to  those  comments  including 
any  changes.  The  comments  and 
responses  are  organized  in  the  same 
order  as  the  referenced  sections  are 
organized  in  these  final  regulations. 

Parts  768  and  769— The  Library  Services 
and  Construction  Act  Foreign  Language 
Materials  Acquisition  Program  and 
Library  Literacy  Program 

Comment.  One  commenter  felt  that 
applications  for  funds  under  the  Foreign 
Language  Materials  Acquisitions 
Program  and  the  Library  Literacy 
Program  being  forwarded  directly  to  the 
Secretary  for  review  would  prevent 
statewide  coordination,  particularly  in 
the  case  of  the  Library  Literacy  Program. 

Response.  No  change  has  been  made. 
Title  V  (Foreign  Language  Materials 
Acquisition]  provides  that  the  Secretary 
will  carry  out  a  discretionary  program 
for  making  grants  available  direcUy  to 
State  and  local  public  libraries  for  the 
acquisition  of  foreign  language 
materials.  Title  VI  (Library  Literacy 
Program)  provides  that  the  Secretary 
will  carry  out  a  discretionary  program 
for  making  grants  available  directly  to 
State  and  local  public  libraries  for  the 
purpose  of  supporting  literacy  programs. 
However,  the  House  Conferees 
recommended  that  applicants  for 
funding  under  the  Library  Literacy 
Program  show  that  the  proposed 
projects  are  not  in  conflict  with  the  State 
plan  required  under  the  Act,  and 
demonstrate  evidence  of  cooperation 
and  coordination  with  other  service 
providers  as  appropriate,  including  State 
adult  education  officials  or  their  local 
representatives  (See  H.R.  Rep.  No.  1075 
98th  Cong.,  2d  Sess  21  (1984),  also 
printed  at  130  Cong.  Rec.  H10137  (daily 
ed.  September  25. 1984).  Section  769.31(f) 
contains  a  selection  criterion  on 
cooperation  and  coordination  with  other 
service  providers.  In  addition,  local 
public  libraries  are  encouraged  to 
indicate  in  their  application  to  the 


Secretary  that  their  applications  are  not 
in  conflict  with  the  State  plan.  This 
should  result  in  the  coordination  of 
projects  funded  under  Titles  V  and  VI 
with  those  of  other  service  providers. 

Sections  768. 1  and  769. 1     How  does  the 
Secretary  evaluate  an  application? 

Comment.  One  commenter  observed 
that  "Both  34  CFR  768.31  and  769.31 
provide  detailed  scoring  information 
used  by  the  Secretary  to  evaluate 
applications  for  grants  under  Titles  V 
and  VI  of  the  Act".  The  commenter 
asked  what  approach,  beyond  this 
scoring  method,  would  be  used  to  award 
grants  when  all  applications  cannot  be 
funded? 

Response.  No  change  has  been  made. 
All  applications  are  evaluated  and 
scored  by  a  review  panel.  If  the 
successful  applications  request  funds 
greater  than  the  amount  of  grant  funds 
available,  the  Department  negotiates 
with  the  successful  applicants. 

Sections  768.4.  769.4,  770.4,  771.4,  and 
772.4     What  definitions  apply  to  the 
five  parts  of  the  Library  Services  and 
Construction  Act? 

Comment.  One  commenter  suggested 
that  the  defmition  of  "library  materials" 
in  all  five  parts  of  the  regulations  be 
expanded  to  include  "computer 
software"  as  so  many  libraries  are  now 
purchasing  and  circulating  computer 
software  to  users. 

Response.  A  change  has  been  made. 
Sections  768.4(c),  769.4(c),  770.4(c),  and 
771.4(b).  now  read:  "Library  materials" 
means  "books,  periodicals,  newspapers, 
documents,  pamphlets,  photographs, 
reproductions,  microforms,  pictdrial 
works,  graphic  works,  musical  scores, 
maps,  charts,  globes,  sound  recordings, 
slides,  films,  filmstrips,  processed  video 
and  magnetic  tapes,  computer  software, 
and  materials  designed  specifically  for 
the  handicapped."  This  revised 
defmition  is  referenced  in  5  772.4(b). 

Section  768.4     What  definitions  apply 
to  the  Foreign  Language  Materials 
Program? 

Comment.  One  commenter  requested 
that  a  defmition  for  "State  public 
library"  be  included  in  the  defmitions. 

Response.  A  change  has  been  made. 
Section  768.4(a)  now  references  "State 
library  administrative  agency"  which  is 
defined  in  section  3  of  the  Act.  Section 
768.4(c)  now  includes  the  following: 
"State  public  library"  means,  "for  this 
program,  the  State  library 
administrative  agency"  as  defined  in 
section  3(10)  of  the  Act.  However,  since 
some  State  library  administrative 
agencies  are  responsible  only  for  the 
extension  and  development  of  public 


libraries  within  their  respective  States 
and  have  no  responsibility  for  a 
circulating  collection  of  books  and  other 
library  materials,  the  State  library 
administrative  agency  in  those  States 
should  request  that  the  library  at  the 
State  level  responsible  for  circulating 
library  materials  statewide,  submit  the 
application  for  funds  under  the  LSCA 
Foreign  Language  Materials  Program.  In 
determining  what  was  meant  by  the 
term  "State  public  library",  as  used  in 
Title  V  of  the  Act,  consideration  was 
given  to  Congressman  Simon's 
statement  in  the  House  hearings  on  H.R. 
2878,  (130  Cong.  Rec.  H258  (daily  ed. 
January  31. 1984))  to  the  effect  that  Title 
V  would  ".  .  .  not  only  benefit  library 
users  who  speak  English  as  a  second 
language,"  (limited  English-speaking 
proficiency  under  the  LSCA  State- 
Administered  Program),  "but  it  will  also 
provide  an  incalculable  resource  to 
English-speakers  who  are  learning  a 
second  language  ".  (LSCA  Foreign 
Language  Materials  Program) 

Section  769.4     What  definitions  apply 
to  the  Library  Literacy  Program? 

Comment.  One  commenter  asked  why 
the  term  "State  public  libraries"  was  not 
defined  in  the  Library  Literacy  Program 
Part  of  the  NPRM. 

Response.  No  change  has  been  made. 
Section  769.4(a)  references  the  "State 
hbrary  administrative  agency"  and 
§  769.4(c)  provides  that  for  the  Library 
Literacy  Program  "State  public  library" 
means  the  "State  library  administrative 
agency". 

Comment.  One  commenter  suggested 
that  the  definition  of  "functionally 
illiterate  adult"  as  defined  in  §  769.4(c) 
could  apply  to  the  "developmentally 
disabled"  and  notes  that  a  distinction  is 
not  made  between  these  two  groups  in 
reference  to  "illiteracy"  under  Title  I  of 
the  LSCA  State-Administered  Program. 

Response.  No  change  has  been  made. 
Section  601(a)  of  the  Act  provides  that 
the  Secretary  shall  carry  out  a  program 
of  making  grants  from  sums 
appropriated  pursuant  to  section  4(a)(5) 
of  the  Act  to  State  and  local  public 
libraries  for  the  purposes  of  supporting 
literacy  programs.  Section  601(a) 
provides  for  grants  to  State  public 
libraries  for  the  purposes  of 
coordinating  and  planning  library 
literacy  programs  and  making 
arrangements  for  training  librarians  and 
volunteers  to  carry  out  such  programs. 
Grants  to  local  public  libraries  are  for 
coordinating  and  planning  library 
literacy  programs,  the  acquisition  of 
materials  for  literacy  programs,  and 
using  library  facilities  for  such 
programs.  Neither  the  Act  nor  Parts  769 
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and  770  of  these  final  regulations 
preclude  the  Inclusion  of  the 
developmentally  disabled  in  the 
definition  of  "functionally  illiterate 
adult". 

Comment.  One  comtnenter  suggested 
that  the  definition  of  "library  materials" 
include  materials  designed  to  assist  in 
the  training  of  literacy  tutors. 

Response.  No  change  has  been  made. 
The  definition  does  not  address  the  uses 
of  materials.  It  merely  lists  the  kinds  of 
materials  that  are  considered  to  be 
library  materials  for  the  purposes  of  this 
program. 

Section  769.31     What  selection  criteria 
does  the  Secretary  use? 

Comment.  One  commenter  suggested, 
in  order  to  assure  coordination  with 
other  Statewide  literacy  projects, 
S  769.31  should  include  a  provision 
requiring  the  submission  of  a  copy  of  the 
grant  application  to  the  State  library 
administrative  agency  for  review  and 
comment.  The  commenter  also 
suggested  that  the  grant  application 
specify  how  the  project  may  relate  to  a 
Statewide  plan  for  literacy. 

Response.  No  change  has  been  made. 
However,  instructions  in  the  direct  grant 
application  package  for  local  public 
libraries  state  that  the  Secretary 
encourages  applicants  to  indicate  in  the 
narrative  that  they  have  contacted  the 
State  library  administrative  agency  to 
determine  the  proposed  project  is  not  in 
conflict  with  the  library  Services  and 
Construction  Act  State-Administered 
Program  literacy  provisions.  (34  CFR 
Part  770).  (See  H.R.  Rep.  No.  1075,  98th 
2d  Sess.  21  (1984),  also  printed  at  130 
Cong.  Rec.  H10137  (daily  ed.  September 
25, 1984) 

Part  770— The  Library  Services  and 
Construction  Act  State-Administered 
Program 

Comment.  In  reference  to  the      , 
Preamble  to  the  NPRM.  several 
commenters  questioned  how  State 
library  administrative  agencies  "should 
assist  Indian  tribes  and  eligible 
Hawaiian  organizations  with  Title  I 
funds  in  planning  and  developing  library 
services  to  meet  their  needs,"  and 
"assist  Indian  tribes  and  Hawaiian 
natives  to  participate  in  resource 
sharing  to  the  extent  possible"  under 
Title  III. 

Response.  No  change  has  been  made. 
Many  of  the  States  where  there  are 
Indian  tribes,  have  been  and  will 
continue  assisting  these  tribes  under  the 
provisions  of  Titles  I  and  III  of  the  LSCA 
State-Administered  Program.  For 
example,  in  the  past  under  the 
provisions  cf  Title  I  (Library  Services), 
Indian  tribes  and  Hawaiian  Natives 


have  received  assistance  through 
projects  targeting  areas  without 
8er\'ices,  areas  with  inadequate 
services,  the  disadvantaged,  and  the 
physically  handicapped, 
institutionalized  individuals,  individuals 
with  limited  English-speaking 
proficiency,  and  the  elderly.  Indian 
tribes  and  Hawaiian  natives  have  also 
received  Title  I  assistance  through 
projects  intended  to  strengthen  State 
library  administrative  agencies  and 
through  literacy  projects.  Under  the 
provisions  of  Title  III  (Interlibrary 
Cooperation  and  Resource  Sharing), 
States  have  included  Indian  tribes'  and 
Hawaiian  natives'  school  libraries, 
public  libraries,  and  college  libraries  in 
interlibrary  cooperation  and  resource 
sharing  projects.  Therefore,  although 
Pub.  L  98-480  authorizes  Title  IV 
(Library  Services  for  Indians),  with 
provisions  for  Indian  tribes  and 
organizations  primarily  serving  and 
representing  Hawaiian  natives 
exclusively,  Indian  tribes  and  Hawaiian 
natives  need  not  be  restricted  to  the 
provisions  of  Title  iV  and  should 
continue  to  be  assisted  under  the  LSCA 
State-Administered  Program.  Also, 
Indian  tribes  having  "public  libraries"  as 
defined  under  section  3(4)  of  the  Act 
may  submit  applications  to  the 
Secretary  for  direct  grants  under  the 
provisions  of  the  LSCA  Foreign 
Language  Materials  Acquisition  or 
Library  Literacy  Programs.  Finally,  it 
should  be  noted  that  although  Title  IV 
funding  goes  directly  to  Indian  tribes  it 
was  the  stated  intention  of  the  House 
Committee  on  Education  and  L.abor  that 
the  tribes  themselves  coordinate  library 
service  programs  with  State  libraries  in 
order  to  insure  maximum  benefit  from 
Federal  library  funds.  (See  H.R.  Rep.  No. 
98-165,  98th  Cong.,  1st  Sess.  7  (May  16, 
1983)). 

Comment.  Several  commenters 
beheved  the  interpretation  in  the 
Preamble  to  the  NPRM.  that 
administrative  costs  may  not  exceed  the 
greater  of  six  percent  of  the  sum  of  the 
amounts  allotted  to  each  St^te  under 
Titles  I  and  II  for  any  fiscal  year,  or 
sixty  thousand  dollars,  was  incorrect 
because  section  8  of  the  Act  indicated 
six  percent  of  the  State's  title  III 
allotment  was  also  to  be  included  but 
deducted  from  either  the  Title  I  or  Title 
II  allotments. 

Response.  No  change  has  been  made. 
Section  8  (Administrative  Costs)  of  the 
Act  states:  "A  State  may  expend  funds 
received  imder  titles  I  and  II  for 
administrative  costs  in  connection  with 
programs  and  activities  carried  out 
under  titles  I,  II,  and  III,  but  such 
administrative  expenditures  under  such 
titles  for  any  fiscal  year  may  not  exceed 


the  greater  of  (1)  6  per  centum  of  the 
sum  of  the  amounts  allotted  to  such 
State  under  such  titles  for  such  fiscal 
year  or  (2)  $60,000".  The  House 
Conference  Report  states:  "Section  8  of 
the  House  bill  requires  that  a  State  may 
expend  funds  received  under  Titles  I 
and  II  of  the  Act  for  administrative 
costs,  but  those  expenditures  may  not 
exceed  5  percent  of  the  amount 
appropriated  under  those  titles  or 
$50,000,  whichever  is  greater.  The 
Senate  amendment  has  no  comparable 
provision.  The  Senate  recedes  with  an 
amendment  that  raises  the  percentage  of 
Title  I  or  II  funds  that  can  be  expended 
for  State  administrative  costs  to  6 
percent  and  the  amount  to  $60,000. 
whichever  is  greater".  (See  H.R.  Rep. 
No.  1075.  98th  Cong..  2d  Sess.  19  (1984). 
also  printed  at  130  Cong.  Rec.  H  10137, 
daily  ed.  September  25, 1984)  (emphasis 
added.) 

Comment.  Several  commenters 
suggested  that  the  technical 
amendments  to  the  Library  Services  and 
Construction  Act  (HJt  1997)  passed  by 
the  House  of  Representatives  on  May  21. 
1985,  should  be  incorporated  into  the 
Hnal  regulations. 

Response.  No  changes  can  be  made  in 
the  regulations  until  both  Houses  of  the 
Congress  have  resolved  differences  in 
the  proposed  technical  amendments  to 
the  LSCA.  and  the  President  has  signed 
the  resulting  bill  into  law.  Until  such 
time  as  such  technical  amendments 
become  law,  these  regulations  can  only 
reflect  the  amended  LSCA  statute 
currenUy  in  effect 

Comment  A  commenter  asked  if  it 
were  possible  for  the  regulations  to 
include  a  provision  which  allows  for 
carryover  of  allotments. 

Response.  No  change  has  been  made. 
The  issue  of  carrying  over 
appropriations  to  the  next  Hscal  year  is 
addressed  in  section  412(b)  of  the 
General  Education  Provisions  Act  (Pub. 
L  90-247),  and  at  34  CFR  76.705(a). 
Section  4(b)  of  the  LSCA  also  makes 
provision  for  sums  appropriated  to  "be 
available  for  obligation  and  expenditure 
for  the  year  specified  in  the 
Appropriation  Act  and  for  the  next 
succeeding  year". 

Section  770.2    Who  is  eligible  to  apply 
for  a  grant  under  the  State- 
A  dministered  Program  ? 

Comment.  Several  commenters  felt 
that  under  S  770.2(b)(1)  "State-supported 
institutions",  "public  library  systems", 
"other  eligible  recipients  as  defined  in 
the  State  plan",  "Ubrary  networks,"  and 
"other  appropriate  providers  of  library 
services"  would  not  be  eligible  to  apply 
to  respective  States  for  sul)grants  as 


33190  Federal  Register  /  Vol.  50.  No.  159  /  Friday.  August  16.  1985  /  Rules  and  Regulations 


these  entities  are  not  included  in  the 
Act's  definition  of  "public  library". 

Response.  No  change  has  been  made. 
In  pertinent  part,  section  3(5)  of  the  Act 
defines  the  term  "public  library"  as  a 
library  which  provides  services  to 
residents  of  a  community,  district,  or 
region  and  receives  its  financial  support 
in  whole  or  part  from  public  funds. 
Moreover,  the  "Slate  library 
administrative  agency",  as  defined  in 
section  3(10)  of  the  Act.  is  the  agency 
"charged  by  law  of  that  State  with  the 
extension  and  development  of  public 
library  services  throughout  the 
State.  .  .".  The  means  by  which  a  State 
library  administrative  agency  does  so  is 
left  to  the  discretion  of  each  State 
library  administrative  agency  so  long  as 
it  remains  in  compliance  with  the  State 
plan  and  the  terms  and  requirements  of 
the  Act.  Thus,  although  the  entities 
listed  by  the  commenters  are  not 
specifically  included  in  the  statutory 
definition  of  "public  library"  they  are 
not  thereby  necessarily  precluded  from 
applying  to  their  respective  States  for 
subgrants  under  the  State- Administered 
Program. 

Comment.  One  commenter  requested 
that  "information  centers"  be  included 
under  §  770.2(b)(2)  as  being  eligible  to 
apply  for  subgrants  under  ^e 
Interlibrary  Cooperation  and  Resource 
Sharing  Program. 

Response.  No  change  has  been  made. 
Section  302(a)  (Uses  of  Federal  Funds) 
of  the  Act  provides  that  Title  III  funds 
shall  be  used  for  "establishing, 
expanding,  and  operating  local,  regional, 
and  interstate  cooperative  networks  of 
libraries,  which  provide  for  the 
systematic  and  effective  coordination  of 
the  resources  of  school,  public, 
academic  and  special  libraries  and 
information  centers  for  improved 
supplementary  services  for  the  special 
clientele  served  by  each  type  of  Ubrary 
or  center"  (emphasis  added).  Thus, 
subgrants  of  Title  HI  funds  may  be 
awarded  for  projects  which  provide  for 
the  coordination  of  the  resources  of 
special  libraries  and  information  centers 
with  those  of  school,  public  and 
academic  libraries.  Although  the  Act 
does  not  prohibit  the  issuance  of  a 
subgrant  for  such  a  project  to  an 
"information  center"  the  Secretary  does 
not  consider  it  necessary  to  specifically 
include  "information  centers"  in 
§  770.2(b)(2). 

Section  770.4     What  definitions  apply 
to  the  State-Administered  Program? 

Comment  Several  commenters  asked 
why  the  term  "handicapped"  is  defined 
at  i  770.4(c)  when  it  is  defined  at 
sections  3(4)  and  3(9)(B)  of  the  Act.  The 
Act  uses  the  terms  "handicapped"  at 


section  2(a)(2).  "handicapping 
conditions"  at  section  6(b)(4)(A). 
"handicap"  at  section  101(1),  "library 
services  to  the  physically  handicapped" 
at  section  102{a)(2)(B)(ii),  and 
"handicapped  individuals"  at  section 
103(5). 

Response.  No  change  has  been  made. 
The  definition  of  "handicapped"  in 
3  770.4(c),  is  retained  in  these  final 
regulations.  Although  the  legislative 
history  indicates  a  clear  Congressional 
concern  for  the  "handicapped"  (See  for 
example  H.R.  Rep.  No.  1075,  98th 
Congress,  2d  Sess.  19  (1984).  also  printed 
at  130  Cong.  Rec.  H10137  (daily  ed. 
September  25. 1984))  and.  as  noted  by  the 
commenter.  numerous  references  to  the 
handicapped  appear  throughout  the  Act, 
the  Act  does  not  define  this  term  except 
in  the  course  of  defining  terms  such  as 
"State  institutional  library  services"  and 
"library  services  for  the  physically 
handicapped".  A  uniform  definition 
applicable  to  all  States  is  necessary  for  - 
the  administration  of  the  program,  and 
thus  one  is  included  in  these  regulations. 
Comment.  One  commenter  asked  why 
the  definitions  for  "illiteracy"  and 
"literacy"  at  §  770.4(c)  do  not  contain 
grade  level  correlations. 

Response.  No  change  has  been  made. 
Uniform  definitions  of  the  statutory 
terms  "literacy"  and  "illiteracy"  are 
necessary  to  the  administration  of  the 
State-Administered  Program.  However, 
it  is  felt  that  grade  level  correlations 
would  be  rather  meaningless  in  the 
context  of  public  hbrary  literacy 
programs. 

Comment.  One  commenter  suggested 
adding  a  definition  for  "information 
centers"  or  at  least  clarifying  whether 
"information  centers"  as  used  in  Title  ID 
(Interlibrary  Cooperation  and  Resource 
Sharing)  of  the  Act  are  included  in  the 
definition  of  "community  information 
referral  centers",  as  used  in  Title  I 
(Library  Services)  of  the  Act  and 
defined  at  §  770.4(c)  of  these  regulations. 
Response.  No  change  has  been  made. 
The  definition  for  "community 
information  referral  centers"  in  §  770.4 
is  the  same  as  the  one  used  by  the 
Interdepartmental  Task  Force  on 
Information  and  Referral,  an 
organization  of  12  Federal  agencies 
which  determined  that  a  uniform 
definition  was  necessary  to  promote  a 
clearer  understanding  of.  and  facilitate  a 
more  consistent  approach  in  the 
provision  of  information  and  referral 
services.  The  term  "community 
information  referral  centers"  addresses 
public  libraries  only  under  the 
provisions  of  Title  I  (Library  Services)  of 
the  Act  and  should  not  be  confused  with 
"special  libraries  and  information 


centers"  as  used  under  section  302(a)(2) 
of  the  Act  for  Title  III  purposes. 

Comment.  Several  commenters 
requested  that  the  definition  for 
"interlibrary  cooperation"  in  §  770.4(c) 
be  consistent  with  the  language  in 
§  770.12(b)(2)(ii)  and  suggested  that  it 
would  be  consistent  if  the  definition  for 
"interlibrary  cooperation"  were  made  to 
read:  "interlibrary  cooperation  means 
activities  which  are  intended  to  provide 
for  effective  coordination  of  the 
resources  of  school,  public,  academic 
and  special  libraries  and  information 
centers". 

Response.  No  change  has  been  made. 
As  defined  in  §  770.4(c)  "interlibrary 
cooperation"  means:  "the  systematic 
and  effective  coordination  of  the 
resources  of  school,  public,  academic, 
arid  special  libraries  and  information 
centers".  This  definition  is  already 
consistent  with  the  language  in 
§  770.12{b){2)(ii)  which  provides  that  as 
used  in  §  770.1 2(b)(2)(i)  "cooperative 
library  networks"  are  those  networks 
designed  to  "provide  for  the  systematic 
and  effective  coordination  of  the 
resources  of  various  types  of 
libraries  .  .  .". 

Comment.  One  commenter  noted  that 
"Under  the  definition  of  the  term  Public 
library  it  is  referred  to  as  a  'library  that 
serves  free  of  charge  all  residents  of  a 
community,  district,  or  region  and 
receives  its  financial  support  in  whole  or 
in  part  from  public  funds  .  .  .'.  Under  the 
new  definitions  the  term  public  funds  is 
no  longer  defined.  This  would  allow  for 
inclusion  of  funds  raised,  for  example 
locally  in  a  financial  support  drive  and 
remove  the  necessity  for  governmental 
funds.  Is  this  your  intention"? 

Response.  No  change  has  been  made. 
Section  770.4(b)  of  these  regulations 
references  "public"  as  defined  in 
EDGAR  which  reads:  "as  applied  to  an 
agency,  organization,  or  institution, 
means  that  the  agency,  organization,  or 
institution  is  under  the  administrative 
supervision  or  control  of  a  government 
other  than  the  Federal  Government". 
Therefore,  public  funds  as  applied  to 
Title  I  (Library  Services)  and  used  in  the 
definition  of  "public  library"  are  funds 
deposited  in  accordance  with  State  and 
local  laws  and  regulations,  to  the 
account  of  the  State  or  political 
subdivision  or  agency,  organization,  or 
institution  without  conditions  or 
restrictions  that  would  negate  their 
character  as  public  funds. 

As  applied  to  Title  II  (Public  Library 
Construction),  the  expenditures  that  the 
State  shall  consider  in  computing  its 
share  for  construction  under  Title  II 
(Public  Library  Construction)  of  the  Act 
are  those  made  by  the  applicant  for  that 
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purpose,  regardless  of  the  source  of 
funds.  Section  202(b]  of  the  Act  provides 
"For  the  purposes  of  subsection  (a),  the 
Federal  share  of  the  cost  of  construction 
of  any  project  assisted  under  this  title 
shall  not  exceed  one-half  of  the  total 
cost  of  such  project".  The 
recommendation  was  made  in  the 
Conference  Committee  (H.R.  Rep.  No. 
1075,  98th  Cong..  2d  Scss.  20  (1984).  also 
printed  at  130  Cong.  Rec.  H10137  (daily 
ed.,  September  25, 1984)  that  the 
inclusion  of  section  202(b)  of  the  Act 
"will  allow  Federal  funding  to  go  further 
in  financing  construction  projects  and 
will  hopefully  encourage  private  sector 
involvement  in  raising  construction 
funds  for  libraries". 

Comment.  One  commenter  noted  that 
the  term  "reading"  had  been  omitted 
under  §  770.4(c)  from  the  definition  for 
"limited  English-speaking  proficiency" 
and  asked  why  this  activity  was 
omitted. 

Response.  A  change  has  been  made. 
The  term  "reading"  was  unintentionally 
omitted  from  this  section  of  the  NPRM 
and  has  been  inserted  in  the  last 
paragraph  of  the  definition  for  "limited 
English-speaking  proficiency". 

Section  770.10  What  types  of  projects 
may  be  funded  under  Library  Sen'ices 
grants? 

Comment.  Several  commenters  asked 
if  the  term  "handicapped"  in 
§  770.10(b)(41(i)(B)  meant  the  same  as 
"library  services  to  the  handicapped"  at 
§  770.10{b)(ii)  and  if  the  term 
"institutionalized"  in  §  770.10(b)(4)(i)(B) 
meant  the  same  as  "State  institutional 
library  services"  in  \  770.10(b)(10)(i). 
Commenters  felt  that  if  these  terms  are 
synonymous  there  is  no  need  to  repeat 
them.  However,  several  commenters 
believed  that  "library  services  to  the 
physically  handicapped"  was  not  listed 
as  a  type  of  project  which  may  be 
funded  under  Library  Services  grants. 

Response.  A  change  has  been  made. 
Section  770.10(b)(10J{ii)  now  reads: 
"Library  services  to  the  physically 
handicapped; . . ."  and  relates  to  the 
provisions  of  section  102(a)(2)(B)(ii)  of 
the  Act.  The  term  "handicapped"  in 
§  770.10(b)(4)(i)(B)  relates  to  section 
103(5)  of  the  Act  which  requires  States 
to  describe  in  their  annual  programs, 
"the  manner  in  which  funds  for 
programs  for  handicapped  individuals 
will  be  used  to  make  library  services 
more  accessible  to  such  individuals". 
The  term  "institutionalized"  in 
*§  770.10(b)(4)(i)(B)  relates  to 
"institutionalized  individuals"  as 
provided  for  in  section  2(a)(2)  and 
section  103(3)  of  the  Act.  Section  2(a)(2) 
relates  to  "improving  State  and  local 
public  library  services  for  older 


Americans,  and  for  handicapped, 
insitutionalized  and  other 
disadvantaged  individuals;".  The  term 
"Slate  insitutional  library  services"  in 
§  770.10(b)(10)(!)  relates  to  the 
provisions  of  section  102(a)(2)(B)(i)  of 
the  Act  which  contemplates  the  use  of 
Federal  LSCA  funds  for  "State 
institutional  library  services". 

Comment.  One  commenter  noted  that 
the  regulations  for  implementation  of 
Title  VI  (LSCA  Library  Literacy 
Programs)  make  repeated  reference  to 
volunteer  service  and  asked  if  this 
would  impose  a  limitation  on  the  LSCA 
State-Administered  Program,  Title  I — 
Library  Services,  to  the  effect  that  Title  I 
funds  could  not  be  used  to  pay  literacy 
tutors  or  adult  basic  education  tutors  for 
their  services. 

Response.  No  change  has  been  made. 
Section  101  of  Title  I  of  the  statute 
provides:  "The  Secretary  shall  carry  out 
a  program  of  making  [Title  I]  grants  to 
States  which  have  approved  basic  State 
plans  under  section  6  and  have 
submitted  annual  programs  under 
section  103(4)  for  assisting  libraries  in 
providing  literacy  programs  for  adults 
and  school  dropouts  in  cooperation  with 
other  agencies  and  organizations,  if 
appropriate",  (emphasis  added).  Thus, 
States  may  expend  Title  I  funds  for  the 
salaries  of  literacy  program  tutors. 

Section  770.11     What  types  of  projects 
may  be  funded  under  Public  Library 
Construction  Grants? 

Comment.  Two  commenters  requested 
that  the  regulations  provide  for  insuring 
that  construction  projects  assisted  under 
Public  Library  Construction  grants  are 
carried  out  in  compliance  with  section 
106  of  the  National  Historic  Preservation 
Act. 

Response.  No  change  has  been  made. 
Although  section  3(2)  of  the  Act  allows 
for  the  purchase  of  existing  historic 
buildings  for  conversion  to  public 
libraries,  there  are  no  provisions  in  the 
Act  requiring  compliance  with  section 
106  of  the  National  Historic  Preservation 
Act.  Therefore,  these  regulations  do  not 
contain  such  a  requirement.  It  should  be 
noted,  however,  that  EDGAR  does 
contain  requirements  which  apply  to 
historic  buildings  purchased  with 
Federal  Public  Library  Construction 
Grant  funds.  Specifically,  34  CFR  Part  76 
(State-Administered  Programs)  states  at 
§  76.600  (Construction)  that  "(a)  A  State 
or  a  subgrantee  that  requests  program 
funds  for  construction,  shall  comply 
with  the  rules  on  construction  that  apply 
to  applicants  and  grantees  under  34  CFR 
§§  75.600-75.615.  (b)  The  State  shall 
perform  the  functions  that  the  Secretary 
performs  under  §§  75.602  (Preservation 
of  historic  sites]  and  75.605  (Approval  of 


drawings  and  specifications)  of  this  title, 
(c)  The  State  shall  provide  to  the 
Secretary  the  information  required 
under  34  CFR  75.602(a)  (Preservation  of 
historic  sites)".  34  CFR  75.602(a)  states 
"an  applicant  shall  describe  in  its 
application  the  relationship  of  the 
proposed  construction  to  and  probable 
effect  on  any  district,  site,  building, 
structure,  or  object  that  is — (1)  Included 
in  the  National  Register  of  Historic 
Places:  or  (2)  Eligible  under  criteria 
established  by  the  Secretary  of  Interior 
for  inclusion  in  the  National  Register  of 
Historic  Places". 

In  addition.  Part  V,  of  the  application 
for  Federal  assistance  for  construction 
programs  (OMB  Circular  A-102 
(Revised)),  page  36,  Assurance  15, 
requires  the  applicant  to  assure  that  it 
"will  assist  the  Federal  grantor  agency 
in  its  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended  (16  U.S.C  470), 
Executive  Order  11593,  and  the 
Archeological  and  Historic  Preservation 
Act  of  1966  (16  U.S.C.  469a-l  et  seg.)  by 
(a)  consulting  with  the  State  Historic 
Preservation  Officer  on  the  conduct  of 
investigations,  as  necessary,  to  identify 
properties  Usted  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  that  are  subject  to 
adverse  effects  (see  36  CFR  Part  800.8) 
by  the  activity,  and  notifying  the  Federal 
grantor  agency  of  the  existence  of  any 
such  properties,  and  by  (b)  complying 
with  all  requirments  established  by  the 
Federal  grantor  agency  to  avoid  or 
mitigate  adverse  effects  upon  such 
properties." 

Comment  Several  commenters 
requested  clarification  as  to  whether 
under  §  770.11  unused  public  school 
buildings  may  be  converted  into  public 
libraries  with  LSCA  Title  II  funds. 

Response.  No  change  has  been  made. 
The  Act  does  not  address  unused  public 
school  buildings  and  therefore  they  are 
not  specifically  addressed  in  the 
regulations.  However,  the  conversion  of 
public  school  buildings  into  public 
libraries  is  permissible  under  §  770.11. 
Indeed,  it  was  the  recommendation  of 
the  Conference  Committee  (H.R.  Rep. 
No.  1075,  98th  Cong.,  2d  Sess.  18  (1964), 
also  printed  at  130  Cong.  Rec  H10137 
(daily  ed.  September  25, 1984))  that 
priority  be  given,  when  economically 
feasible,  to  the  acquisition  and 
conversion  of  historic  buildings  and 
unused  public  school  buildings  for  use 
as  hbraries. 

Comment  Several  commenters 
wanted  a  justification  as  to  why 
"nuclear  fallout  shelter  spaces"  were 
included  in  S  770.11(b)(6)(i)  as  there  are 
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no  references  in  the  Act  or  E£)GAR  to 
nuclear  fallout  shelter  spaces. 

Response.  No  change  has  been  made. 
Nuclear  fallout  shelter  spaces  were 
included  among  public  library  spaces  for 
which  Tide  U  hinds  may  be  used. 
l>ecause  Executive  Order  11490, 
"Assigning  Emergency  Preparedness 
Functions  to  Federal  Departments  and 
Agencies",  pro\ide«  that  "all 
construction  projects  using  Federal 
funds  may  use  construction  funds  for 
nuclear  fallout  shelters". 

CoaunenL  Several  commenters  felt 
that  S  77ail(b)(7)  should  be  clarified 
because  the  proposed  section  indicates 
"any  combination  of  two  or  more  of  the 
activities  referred  to  in  paragraphs  (b)(1) 
through  (bK6)  of  this  section"  would  not 
constitute  construction.  Section  77ail 
(b)(4)  and  (b)(5)  refer  to  architectural 
services  and  acquisition  of  land 
respectively,  and  commenters  felt  these 
two  combined  do  not  constitute 
construction. 

Response.  A  change  has  been  made. 
Section  77ail  (b)(4)  (Architectural 
service)  and  S  770,ll(bK5)  (Acquisition 
of  land)  have  been  deleted.  Sections 
77ail(b)(6)  and  770.11(b)(7)  have  been 
renumbered  as  §§  770.11(b)(4)  and 
77ail(b)(5).  respectively,  and 
I  77ail(b)(5)  has  been  changed  so  that 
it  now  reads:  "Any  combination  of 
activities  referred  to  in  paragraphs  (b)(1) 
through  (b)(4)  of  this  section  (including 
architect's  fees  and  the  cost  of 
acquisition  of  land)".  (Sections  771.10(c) 
and  772.10(c)  have  been  changed  in  a 
manner  consistent  with  the  changes 
made  to  5  770.11(b).) 

Comment  One  commenter  suggested 
the  States  need  further  clarification, 
guidance  and  interpretations  of  the  term 
"alterations"  although  the  term 
^remodeling"  has  been  adequately 
defined  in  {  77ail(c). 

Response.  No  change  has  been  made. 
Neither  the  Act  nor  EDGAR  draw  a 
distinction  between  "remodeling"  and 
"alteration",  which  are  both  included  in 
the  Act's  definition  of  "construction". 
However,  both  Webster's  Third  New 
International  Dictionary  (1971)  and 
Roget's  International  Thesaurus  (Third 
Edition)  use  these  terras 
interchangeably,  and  the  Secretary  does 
not  consider  it  necessary  to  provide  any 
further  clarification.  In  cases  where 
States  have  questions  involving  specific 
situations  and  circumstances,  the 
Department  may  be  contacted  for 
technical  assistance. 

Comment  One  commenter  asked  if 
the  phrase  "all  other  items  necessary  for 
the  functioning  of  a  particular  facility" 
in  9  770.11(b)(3)(E)  meant  that  "library 
materials"  could  be  included  under  "all 
other  items",  and  if  so.  whether  the 


"library  materials"  purchased  for 
collection  purposes  during  a 
construction  contract  period,  could  be 
applied  for  matching  purposes. 

Response.  No  change  has  been  made. 
The  phrase  "all  other  items  necessary 
for  the  functioning  of  a  particular 
facility"  refers  to  items  of  equipment 
and  not  to  "library  materials".  (See 
section  3(2)  of  the  Act.)  "Library 
materials",  as  defined  in  {  770.4(c)  of 
these  regulations,  may  not  be  purchased 
with  funds  awarded  under  Title  II 
(Public  Library  Construction),  nor  may 
the  cost  of  such  library  materials  be 
applied  toward  satisfying  the  Title  n 
matching  requirement.  Section  202(a) 
(Uses  of  Federal  Funds)  under  Title  II  of 
the  LSCA  State- Administered  Program 
requires  that  Title  II  funds  be  used  for 
the  construction  (as  deRned  in  section 
3(2))  of  public  libraries. 

Comment  Several  commenters  asked 
if  these  regulations  apply  to  public 
libraries  constructed  with  funds  granted 
under  Pub.  L  98-8.  the  Emergency  Jobs 
Act 

Response.  No  change  has  been  made. 
These  regulations  will  apply  only  to 
construction  carried  out  under  grants 
made  after  the  effective  date  of  the 
regulations.  However,  to  the  extent  the 
regulations  incorporate  the  statutory 
amendments  enacted  in  1984.  Grants 
made  prior  to  October  17. 1984.  are 
subject  to  the  regulations  in  effect  at 
that  time. 

Comment  One  commenter  asked 
what  is  meant  by  "nominal  cost"  in 
§  770.11(b)(8)(ii). 

Response.  No  change  has  been  made. 
Pursuant  to  Executive  Order  1149a 
nuclear  fallout  shelters  may  be 
constructed  with  Title  II  funds  as  part  of 
a  larger  project  within  a  public  library, 
and  at  a  nominal  cost.  Generally,  in 
pertinent  part.  34  CFR  75.607  requires  a 
grantee  to  insure  that  a  construction 
project  is  "(1)  Functional:  (2) 
Economical;  and  (3)  Not  elaborate  in 
design  or  extravagant  in  the  use  of 
materials,  compared  with  facilities  of  a 
similar  type  constructed  in  the  Stale  or 
other  applicable  geographic  area  .  .  .  ". 
In  the  case  of  the  use  of  Title  II  funds  for 
nuclear  fallout  shelters  within  public 
libraries,  not  only  must  the  project  meet 
the  requirements  of  34  CFR  75.607.  but 
the  expense  incurred  must  be 
reasonable  and  necessary  in  light  of  the 
size  of  the  shelter  as  compared  with  the 
size  of  the  overall  project. 

Section  770.12    What  types  of  projects 
may  be  funded  under  Interlibrary 
Cooperation  and  Resource  Sharing 
grants? 

Comment  One  commenter  noted  that 
"interlibrary  cooperation"  is  deHned  in 


§  770.4(c)  and  asked  why  "resource 
sharing"  is  not  defmed. 

Response.  No  change  has  been  made. 
The  LSCA  Amendments  of  1984  contain, 
among  other  findings,  the  Congressional 
finding  that  the  role  of  libraries  has 
expanded  to  include  the  sharing  of 
resources  and  materials  among  a  variety 
of  libraries.  (Section  101.)  The  definition 
in  S  770.4(c)  provides  that  "Interlibrary 
cooperation  mean»4he  systematic  and 
effective  coordination  o(  the  resources 
of  school,  public,  academic  and  special 
libraries  and  information  centers". 
Section  304  (Resource  Sharing)  of  the 
Act.  describes  the  kinds  of  activities  a 
State  may  engage  in  to  systematically 
and  effectively  coordinate  library 
resources  and  materials.  Consequently, 
it  is  not  felt  that  a  definition  of  "resource 
sharing"  is  necessary. 

Comment  Several  commenters 
suggested  listing  in  i  77ai2(b)(l)(ii)(B) 
the  items  specified  in  Section  304(c)  of 
the  Act. 

Response.  No  change  has  been  made. 
It  is  believed  that  repeating  the 
objectives  listed  in  the  statute  at  section 
304  serves  no  useful  purpose  in  these 
regulations  since  State  library 
administrative  agencies  must  use  both 
the  statute  and  these  regulations  in 
developing  their  programs. 

Comment  Several  commenters 
requested  a  definition  of  the  term 
"eventual  compliance",  as  used  in 
§  770.12(b)(l)(i){A). 

Response.  No  change  has  been  made. 
The  Conferees  did  not  provide  a 
definition  or  clarification  for  the  term 
"eventual  compliance".  (See  H.R.  Rep. 
No.  1075  98th  Cong.  2d  Bess.  20 1964, 
also  printed  at  130  Cong.  Rec.  H10137 
(daily  ed.  September  25, 1984))  The  Joint 
Explanatory  Statement  of  the  Committee 
of  Conference,  states:  "(19)  The  House 
bill  specifies  that  the  State  plan  be 
directed  toward  eventual  compliance 
with  the  provisions  of  this  section.  The 
Senate  amendment  does  not  specify 
'eventual  compliance'.  The  Senate 
recedes". 

Comment  One  commenter 
recommended  deleting  the  words  "may 
include  but  are  not  restricted  to"  under 
§  770.12(b).  of  the  types  of  projects 
permissible  under  Interlibrary 
Cooperation  and  Resource  Sharing 
grants  because  section  302(a)  of  the  Act 
limits  the  grants  to  two  activities:  "(1) 
for  planning  for,  and  taking  other  steps 
leading  to  the  development  of 
cooperative  library  networks,  and  (2) 
establishing,  expanding,  and  operating 
local,  regional  and  interstate 
cooperative  networks  of  libraries  .  .  .", 

Response.  A  change  has  been  made. 
The  words  "but  are  not  restricted  to," 
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have  been  removed  from  i  770.12(b). 
which  now  reads:  "These  types  of 
projects  include  only  the  foUowiog;". 

Section  77A2&    What  Must  a  State  Dt> 
To  receive  o  Grant  Under  the  Stata- 
Admiaiatered  Program? 

Comment  Severai  commenters  asked 
if  t4ie  State  must  submit  to  the 
Department  a  list  of  members  of  the 
State  Advisory  Council  on  Libraries 
estabRshed  pursuant  *o  §  77ff.28(a)tl J 
and  section  3(8)'  of  the  Act. 

Response.  No  change  has  been  made. 
It  is  not  required  that  a  State  submit  a 
list  of  members  of  the  State  Advisory 
Council  on  Libraries^  The  State  must, 
however,  assure  the  Secretary  in  i<* 
Basic  State  Plan  that  "tt  ha»  established 
a  State  Advisory  Gbuncit  en  Libraries 
pursuaot  to  the  requirementtt  of  sectvon 
3(8^  of  t&e  Act".  (See  Section  ft(a)(3^. 

Section  770.21     What  Must  a  Stdte  Plan 
IncludeT 

Comment.  Several  coimnenterv  asked 
why  t^  regjalatisns  stale  at 
§  77a21(a)(l  \  tiial  the  basic  St^e  fkaa 
covers  five  years  when  the  State  libraiy 
administrative  agencies  were  instructed' 
and  required  to  submit  a  basic  State 
plan  covering  tlwee  years  in  order  to 
acquire  their  FY  8&aUotnienta  under 
Titles  I  through  HI  of  the  Act. 

Response.  No  change  has  been  made. 
Section  76.103.  "Three-Year  State 
Plans",  of  EDGAR  provides  that:  "(a); 
Beginning  no  later  than  Qscal  year  1981. 
each  State  plan  will  be  effective  for  a 
period  of  three  fiscal  years,  unless  the 
program  regulations  provide  for  a  longer 
effective  period".  On  October  17. 1984. 
the  President  signed  legislation 
reauthorizing  the  LSCA  and  pursuant  to 
34  CFR  76.103(a).  a  basic  State  plan 
covering  a  three  year  period  was 
forwarded  to  every  State  library 
administrative  agency.  In  order  to 
reduce  paperwork  under  the  provisiofis 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96^511)  and  pursuant  to  the 
authority  provided  by  34  CFR  78.103(a). 
these  regulations  now  provide  for  basic 
State  plans  covering  periods  of  five 
years. 

Comment.  One  commenter  noted  that 
in  §  770.21(a)(1).  a  basic  State  plan  is 
described  as  covering  a  five  year  period 
and  that  this  is  in  conflict  with  State  law 
in  a  few  States.  They  have  been  advised 
by  their  Office  of  Attorney  General  that 
they  cannot  sign  assurances  and  commit 
State  fends  that  have  yet  to  be 
appropriated  by  the  State  legislature. 
The  commenter  suggested  that  the 
section  be  changed  to  provide  that  the 
basic  State  plan  cover  a  one  to  five  year 
period.  This  would  alltjw  those  States  in 
which  a  five-year  commitment  is  Itegal  to 


take  advantage  of  the  payecwork 
reduction  offered  by  tha  fih(«-yeac  plan, 
but  would  allow  for  the  signing  of  a  one- 
year  plan  by  those  States. unable  to  si^ 
a  longer  one. 

Response.  No  change  has  been  made. 
Section  76.103(a]  of  EDGAR  states, 
"Beginning  no  later  than  fiscal  year 
1981,  each  State  plan  will  be  effective 
for  a  period  of  three  fiscal  years,  unless 
the  program  regulations  provide  for  a 
longer  effective  period."  Because  the 
LSCA  State-Administered  Program  ia 
authorized  for  a  period  of  five  years,  the 
regulations  provide  that  the  effective 
period  of  the  basic  State  plan  wifl  be  Cor 
five  years.  The  Department  will  wock 
with  those  States  for  which  this  presents 
a  problem  on  a  case  by  case  basis. 

Comment.  Several  commenters  asked 
if  the  State  plan  consisted  of  ttie  basic 
State  plan,  i  hmg-range  program  and  an 
annual  program  or  if  it  consisted,  as  34 
CFR  78.102(v)' states,  of  the  basic  State 
plan  and  the  annual  program. 

Response.  A  change  has  been  made. 
The  State  plan  consists  of  (1)-  the  basic 
State  plan.  (2)  the  lon^-range  program.^ 
and  (<3|  the  anmiaf  program  described  in 
§  770.21  ande*  the  provisions  in  section 
6  of  the  Act.  A  conforming-  change-  has 
been  made  in  34  CFR  7B.Te2(Tt. 

Section  770.22    What  Must  a  State 
Include  in  a  Basic  State  Plan? 

Comment.  One  commenter  felt  that 
the  provision  in  proposed  §  770.22(c); 
requiring  an  assarance  that  "the  State 
will  give  priority  to  proposed  protects 
designed  to- carry  out  one  or  more  of  die 
following  objectives"  could  be 
interpreted  that  a  State  may  give 
priority  to  only  one  o£  the  e^jecfives. 

Response.  A  change  ha»  been  made. 
The  words  "one  or  more  of'  are  not 
used  in  section  6(b)(4)  of  the  Act  and 
have  been  removed  from  these  final 
regulations.  Section  770.22(c)  now  reads: 
"An  assurance  that  the  State  will  give 
priority  to  programs  and  projects 
designed  to  carry  out  the  following 
objectives".  However,  this  should  not  be 
construed  to  mean  that  priority  may  be 
given  only  to  those  projects  designed  to 
carry  out  aU  of  the  listed  objectives. 

Comment.  Several  commenters  were 
pleased  to  note  that  under  §  770.22(a)(4). 
an  assurance  was  required  from  State 
library  administrative  agencies  that 
reports  would  be  submitted  showing.^ 
among  other  things,  the  extent  to  which 
funds  awarded  under  the  Act  have  been 
effective  in  carrying  out  the  purposes  of 
the  program.  The  commenter  felt  it  is 
important  for  the  Department  to 
aggregate,  summarize,  and  disseminate 
widely  these  reporta  because  such 
information,  helps  ensure  that  "(1).  States 
are  able  to  take  advantage  of  program 


result»  ia  ether  SUtes  and  (2}  Hie 
information  is  valuable  to  libcaiy  aaeca, 
librarians,  and  local.  State,  and  Fedesal 
policymakers." 

Response.  No  change  has  been  made. 
Under  a  State-administered  program, 
the  requirement  for  peefonnance  ceporto 
appears  in  34  CFR  7&720  which 
references  other  pertinent  section*  oC 
EDGAR. 

Conaaeat.  A  number  of  cemraenlefs 
noted  that  ia  this  secliaa  these  ie  a  iial 
of  assutaoces  whicfa  aie  la  he  inrlii^rf 
in  a  basic  Slate  plan  and  that  avrcntly 
this  plan  is  an  ED  pcepnaied  OUB 
approved  form.  They  asked  if  this 
section  does  not  ia^riy  the  State  «nU 
develop  the  plan  aad  subsut  it  to  the 
Departiaeut  for  approval  They  asked, 
further,  if  ED  would  accept  a  basic  Stale 
plan  developed  by  the  State  thai 
includes  aaly  the  ilens  emiaieralcd  ia 
S  77022  ntha  tlwa  the  ED  peephnted 
form. 

Response.  No  rkangr  has  I 
The  pceprioted  basic  State  plaa  i 
the  assure  ares  Ee^uieed  m  the  slsliite 
and  the  pertinent  parts  of  EDGAR  I 
in  &  7703.  k  is  desipMd  la  assist  States 
to  ascertain  that  they  are  complying 
with  aU  applicable  Federal 
requirements. 

Section  770.23     What  Mast  a  State 
Include  in  a  Long-Range  PtvgmmT 

CoauaenL  Sevecai  iHiiiiwalsn  fak 
that  the  long-range  program  shmikl  he  a 
comprehensive  plan  that  identiBes  each 
State's  Ubncy  needs.  Sectioa  3(1^  of  Ike 
Act  defines  the  "loog-fange  pragraas"  as 
Ihe  compehensive  five-year  pragroM 
which  identifies  a  State's  libracy  needs 
and  sets  forth  the  activities  to  be 
engaged  ia  to%Kai<d  meeting  the 
identified  needs  supported  with  the 
assistance  of  Federal  funds  oiade 
available  under  the  Act.  These 
regulations  Umit  the  long-range  pragram 
to  library  services,  public  library 
construction,  and  Lnterlibcary 
cooperatioo  and  resoorce  sharia^  as 
appropriate.  The  Gonunenters  Eeft  that 
this  ignores  the  definition  ^ven  in  the 
Act  which  requires  a  compehensive 
program  which  identifies  a  State's 
library  needs  with  no  limitatiaa  oa  the 
areas  of  need  la  be  identified.  The 
commenters  proposed  that  it  is  when  the 
State  "sets  forth  the  activities  to  aieet 
the  needs"  that  the  State  may  limit  the 
activities  to  those  "supported  with  the 
assistance  of  Federal  funds .  .  .". 

Response.  A  change  has  bees  Made 
Section  770.23(a)(1)  of  the  fuwl 
regulations  now  reads:  "A 
compehensive  deseriptioQ  of  the  State** 
identified  present  and  psoiected  hbsary 
needs". 
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Section  770.24     What  Must  a  State 
Include  in  an  Annual  Program? 

Comment.  Several  commenters  felt 
that  requiring  the  State  to  give  a 
description  of  the  projects  and  activities 
to  be  carried  out  or  for  which  the  State 
plans  to  award  subgrants  under  library 
services,  public  library  construction,  or 
interlibrary  cooperation  and  resource 
sharing,  when  the  annual  program  is 
submitted  to  the  Department  would  be 
difficult  to  accomplish.  Several 
commenters  felt  that  §  770.24(a)(1) 
should  read:  "a  description  of  the 
projects  and  activities  the  State  plans  to 
carry  out — and  the  basis  upon  which  the 
State  plans  to  award  subgrants — during 
the  specified  year  with  regard  to  library 
services,  public  library  construction,  or 
interlibrary  cooperation  and  resource 
sharing,  as  appropriate".  The 
commenters  noted  that  at  the  time  an 
annual  program  is  developed,  decisions 
on  the  approval  of  specific  subgrants 
have  not  been  made  and  ongoing 
programs  such  as  library  services  for  the 
physically  handicapped  would  be 
delayed. 

Response.  A  change  has  been  made. 
In  pertinent  part,  S  770.24(a)(1)  now 
reads:  "A  description  of  the  projects  and 
activities  the  State  plans  to  carry  out — 
and  the  basis  upon  which  the  State 
plans  to  award  subgrants — during  the 
specified  year  .  .  .".  Section  3(13)  of  the 
Act  defines  the  term  "annual  program" 
to  mean:  "the  projects  which  are 
developed  and  submitted  to  describe  the 
specific  activities  to  be  carried  out 
annually  toward  achieving  fulfillment  of 
the  long-range  program".  Section  3(13)  of 
the  Act  also  provides  that  these  annual 
programs  are  to  be  submitted  "in  such 
detail  as  required  by  regulations 
promulgated  by  the  Secretary. '  Pursuant 
to  applicable  statutory  provisions  and 
pursuant  to  §  770.24(a)(1)  of  these  final 
regulations.  States  must  convey  in  their 
annual  programs  the  manner  in  which 
they  intend  to  expend  their  LSCA 
allotments,  that  is,  the  various 
permissible  program  purposes  or 
activities  on  which  they  intend  to 
expend  their  allotments.  Moreover, 
States  must  provide  detailed 
information  regarding  specific  program 
activities,  that  is,  information  reflecting 
attention  to  particular  elements  within 
the  overall  LSCA  State-Administered 
Program.  Those  States  which  have 
subgrant  information  available  to  them 
at  the  time  their  annual  programs  are 
being  compiled  and  prepared  for  ' 
submission  to  the  Department,  are 
strongly  urged  to  include  such  subgrant 
information  as  well.  The  majority  of  the 
States  with  library  programs  involving 
the  issuance  of  subgrants  to  local 


libraries  currently  submit  subgrant 
information  in  their  annual  program. 
This  practice  has  proven  to  be 
advantageous  in  many  respects  both  for 
the  States  and  for  the  Department,  and 
States  are  encouraged  to  continue 
submitting  subgrant  information 
whenever  possible. 

Comment.  Several  commenters 
requested  that  "State  institutional 
library  services"  and  "library  services  to 
the  physically  handicapped"  be  added 
for  clarity  under  S  770.24(b)(1)  instead  of 
requesting  the  reader  to  refer  to 
§  770.40(c). 

Response.  No  change  has  been  made. 
The  financial  obligations  a  State  must 
meet  under  a  Library  Services  grant, 
including  those  regarding  State 
institutional  library  services  and  library 
services  to  the  physically  handicapped, 
are  all  listed  under  §  770.40.  It  would 
serve  no  useful  purpose  to  repeat  them 
in  S  770.24  which  describes  what  a  State 
must  include  in  its  annual  program. 

Comment.  One  commenter  asked  for  a 
clarification  as  to  whether  the  reference 
to  Library  Services  in-kind  contributions 
in  §  770.24(b)(5)(ii)  meant  that  local 
libraries  should  not  report  in-kind 
contributions  to  the  State,  since  the 
State  did  not  include  in-kind 
contributions  to  the  Federal  Goverrmient 
among  the  amounts  the  State  declares  it 
will  have  available  for  expenditure 
under  I  770.24(b)(5)(i). 

Response.  No  change  has  been  made. 
The  State  may  request  that  a  local 
applicant  requesting  Federal  Library 
■  Services  grant  funds  report  in-kind 
contributions,  but  such  contributions 
may  not  be  included  among  the  amounts 
the  State  declares  it  will  have  available 
for  expenditure  under  §  770.24(b)(5)(i). 
Comment.  One  commenter  felt  that 
many  of  the  timelines  in  the  previous 
Public  Library  Construction  grant 
regulations  were  helpful  since  the 
regulations  do  not  define  what  is  meant 
by  "completion  of  construction"  and 
that  conceivably  construction  projects 
could  go  on  indefinitely. 

Response.  No  change  has  been  made. 
The  applicable  EDGAR  regulation  at  34 
CFR  75.605.  "Beginning  the 
Construction",  states  that  a  grantee 
must  begin  work  on  construction  within 
a  reasonable  time  after  the  grant  for  the 
construction  is  made.  34  CFR  75.606, 
"Completing  the  Construction",  states 
that  the  grantee  must  complete  its 
construction  within  a  reasonable  time 
and  in  accordance  with  its  application 
and  approved  drawings  and 
specifications.  Thus,  the  applicable 
regulations  in  EDGAR  provide  sufficient 
guidance  for  the  timely  completion  of  an 
approved  construction  project. 


Comment  Several  commenters  felt 
that  the  provisions  of  §  770.24(b)(2)  and 
section  102(c)(1)  of  the  Act  regarding 
"major  urban  resource  libraries" 
(MURLs),  were  unfair  because  in  Fiscal 
Year  85  the  total  appropriation  for  title  I 
was  $75  million  less  $1.5  million  for 
Indian  tribes  and  Hawaiian  natives,  and 
yet  both  the  statute  and  the  regulations 
as  written  require  States  with  MURLs  to 
reserve  the  entire  excess  above  $60 
million  (that  is,  the  full  $15  million)  in 
calculating  the  amount  of  each  Slate's 
MURL  grant. 

Response.  No  change  has  been  made. 
Section  102(c)(1)  of  the  Act  provides  that 
when  the  appropriation  for  Title  I 
exceeds  $60  million,  each  State  having 
MURLs  must  reserve  that  portion  of  the 
State's  allotment  attributable  to  the 
amount  in  excess  of  $60  million,  in  the 
manner  required  in  section  102(c)(2)  of 
the  Act.  Unless  there  is  an  amendment 
to  this  statutory  provision.  States  must 
continue  to  apply  the  entire  amount  over 
$60  million  in  determining  the  amount 
each  must  reserve  for  MURL  purposes. 
Comment.  One  commenter  suggested 
that  providing  a  statement  of  the 
amounts  each  State  will  have  available 
from  local  sources  as  required  in 
S  770.24(b)(5)(i)(B),  should  be  optional. 
Response.  No  change  has  been  made. 
The  requirement  at  §  770.24(b)(5)(i)(B)  is 
based  on  the  statutory  requirement  in 
section  7  (Payments)  of  the  Act. 

Comment.  Several  commenters  felt 
that  §  770.24(c)  was  unclear  because  it 
requires  States  to  describe  only  how 
they  plan  to  use  funds,  but  does  not 
require  States  to  list  specific  approved 
construction  projects  to  be  funded  with 
Public  Library  Construction  grants. 

Response.  A  change  has  been  made. 
Section  770.24(c)  now  reads:  "In  the  case 
of  an  application  for  a  Public  Library 
Construction  grant,  the  State  shall  also 
include  in  its  annual  program  a 
description  of  how  the  State  plans  to  use 
funds  that  year,  consistent  with  the 
long-range  program,  for  approved 
construction  projects  in  areas  of  the 
State  lacking  the  library  facilities 
necessary  to  provide  adequate  library 
services". 

Comment.  Several  commenters 
reasoned  that  the  use  of  "in-kind 
contributions"  toward  meeting  the  State 
match  requirement  was  permissible 
under  Public  Library  Construction  grants 
since  §  770.24(b)(5)(ii)  provides  that  in 
the  case  of  an  application  for  library 
services  grant  a  State  may  not  include 
"in-kind  contributions"  among  the 
amounts  the  State  declares  it  will  have 
available  for  expenditure  from  State  or 
local  sources,  whereas  §  770.24(c) 
contains  no  such  prohibition. 
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Response.  No  change  has  been  made. 
As  a  result  of  the  1984  Amendments  to 
the  LSCA.  adding  the  new  subsection 
202(b),  in-kind  contributions  may  be 
included  by  States  in  calculating  the 
non-Federal  share  of  the  cost  of  Public 
Library  Construction  projects.  ("Third 
party  in-kind  contributions",  as  defined 
in  34  CFR  74.51,  "means  property  or 
ser\'ices  which  benefit  a  grant  supported 
project  or  program  and  which  are 
contributed  by  non-Federal  third  parties 
without  charge  to  the  grantee,  the 
subgrantee,  or  a  cost-type  contractor 
under  the  grant  or  subgrant".)  Section 
202(b)  of  the  Act  states  that:  "For  the 
purposes  of  subsection  (a),  the  Federal 
share  of  the  cost  of  construction  of  any 
project  assisted  under  this  title  shall  not 
exceed  one-half  of  the  total  cost  of  such 
project."  The  Conferees'  explanation  of 
why  the  Federal  share  can  not  be 
greater  than  one-half  for  any  individual 
Public  Library  Construction  project,  is 
that:  "...  it  will  allow  Federal  funding 
to  go  further  I-n  financing  construction 
projects  and  will  hopefufly  encourage 
private  sector  involvement  in  raisirig 
construction  funds  for  libraries."  (See 
H.R.  No.  1075.  98th  Cong..  2d  Seas.  17 
(1984).  also  printed  at  130  Cong.  Rec.  H 
10137.  daily  ed.  September  25, 198*) 

Section  770.30     What  Special 
Conditions  Does  the  Secpeiary  Apply  in 
Considering  an  Application  for  a  Grant? 

Comment  One  commenter  noted  that 
in  §  770.30.  reference  is  made  to 
maintenance  of  effort  requirements  but 
not  to  matching  requiremenlls. 

Response.  No  change  has  been  made. 
The  provision  which  contains  the 
matching  requirements  for  States 
receiving  Library  Services  grants  is 
§  770.40(b),  which  describes  a  State's 
financial  obligations  regarding  the 
matching  of  Federal  grant  funds  for 
States  receiving  funds  under  the  Library 
Services  grant  program. 

Section  770.40     What  are  a  State 's 
Financial  Obligations  Under  a  Library 
Services  Grant? 

Comment  Several  commenters  asked 
in  reference  to  S  770.4Q(,c)(l)  if  three 
separate  maintenance  of  effort 
requirements  were  being  imposed  foe 
State  institutional  library  services^ 
library  services  to  ixietitutionalized 
individuals,  and  library  services  to  the 
physically  handicapped. 

Response.  No  change  has  been  made. 
Pursuant  to  the  amendments  to  sectioni 
103  of  the  Act.  adding  the  words,  "and 
institutionalized  individuals"  after  the 
word  "handicapped"  in  clause  (^).  effort 
must  be  maintained  for  State 
institutional  Dbrary  services,  and.  for 
library  services  to  the  physically 


handicapped  and  institutionalized 
individuals.  The  Amendments  do  not 
contain  a  defmition  of  the  term 
institutionalized  individuals.  The 
Conference  Report  contains  no 
clarification  of  what  is  meant  by  the 
term.  However,  the  Secretary  does  not 
consider  that  three  separate 
maintenance  of  effort  requirements  have 
been  imposed  by  the  amendment,  rather 
that  effort  must  be  maintained  in  the 
areas  of  State  institutional  libraiy 
services,  as  well  as  in  the  area  of  library 
services  to  physically  handicapped 
individuals  and  to  those  individuals 
institutionlized  in  facilities  other  than 
State  facilities. 

Comment  One  commenter  asked  in 
reference  to  §  770.40(c)(2)  whether  in  the 
event  that  the  Federal  allocation  for 
Library  Services  is  reduced  the  total 
amount  would  be  ratably  reduced  by  the 
same  percentage  as  the  allocation 
reduction,  or  whether  one  of  these  areas 
could  be  reduced  by  a  greater  amount 
than  the  other  as  long  as  the  overaU 
reduction  was  the  same  as  the 
percentage  of  the.  allocation  reduction. 

Response.  A  change  has  been  made. 
Section  770.40(c)(1)  of  these  regulations 
now  provides  that  the  amount  spent 
from  Federal.  State  and  local  sources  for 
State  institutional  library  services  and 
for  library  services  to  the  physically 
handicapped  and  to  institutionalized 
individuals  must  be  no  less  than  the 
amount  spent  from  those  sources  for 
those  services  during  the  second  year 
preceding  the  year  for  which  the  grant  is 
made.  Under  the  1'984  Amendments  to 
the  LSCA,  section  103  of  the  Act  was 
amended  to  provide  that  when  the 
amounts  of  "Federal  allocations  to  the 
State-  are  reduced"  the  amount  which 
the  State  is  required  to  expend  pursuant 
to  section  T03(3)  (that  is.  for  State 
institutional  library  services  and  library 
services  to  the  physically  handicapped 
and  to  institutionalized  individuals), 
must  be  ratably  reduced.  (Section 
103(7)).  Pursuant  to  this  statutory 
amendment,  the  percentages  of 
expenditure  reductions  for  these 
services  may  be  reduced  only  by 
amounts  which  equal  the  percentage  of 
the  FedraJ  allocation  reduction  for  Tit!e  I 
(Library  Services). 

Comment  One  comraeirter  felt  that 
§  770.40(b)  was  too  restrictive  snice- 
section  7(ali  o£  the  Act  states  that  ".  .  . 
the  Secretary  shall  pay  to  each  State  an 
amount  equal  to  the  Federal  share  of  the 
total  suBM  expended  by  Hie  State  and  ita 
political  subdivisions  in  carrying  out 
such  plan, .  .  .".  The  commenter  felt  that 
the  Federal  share  should  be  based  on 
the  overaU  Title  LpDo^am,.not  just 
particulac  8@~i>sc6s.  gnanced  under  the 
grant  for  that  fiscal  year 


Response.  A  change  has  been  made. 
Section  770.40{bf  of  the  final  regulations 
provides:  "The  State  shall  provide  the 
difference  between — (1)  The  cost  of 
carrying  out  the  State's  annual  program: 
and  (2)  The  Federal  share  of  these  coats. 
as  specified  in  section  7(b)  of  the  Act". 

Comment  hi  reference  to  the 
provision  on  "mefor  m+wn  resource 
libraries"  fMURLs)  in  }  770.4e(cf).  one 
commenter  raised  the  following:  if  the 
Federal  appropriation  is  reduced  from 
that  of  the  previous  year,  or  falls  below 
the  $80  million  could  MtJRL  funding  be 
eliminated. 

Response.  No  change  has  been  made. 
The  first  sentence  after  clause  7  of 
section  103  of  the  Act  provides  that  the 
amount  paid  to  a  MURL  may  not  be 
reduced  bela«v  the  muduux  paid  to  such 
library  in  the  preceding  fiscal  year. 
Therefore,  if  the  Federal  appropnation  is 
reduced  front  the  amount  appropriated 
in  the  preceding  fiscal  year,  the  State 
must  nonetheless  pay  the  MURL  the 
same  amount  paid  in  the  preceding 
fiscal  year,  hi  reference  to  the  second 
question,  if  the  appropriatien  for  Title  I 
falls  below  $60  milHon,  the  KfURL 
provisions  of  the  Act  would  not  apply. 

Comment  One  commenter  wanted  to 
know,  if  under  the  provisions  of 
I  770.40(d)  a  State  contracted  with  a 
MURL  for  two  consecutive  years  and 
the  MURL  fails  to  expend  its  grant  fuQy 
in  the  second  year,  would  the  State  be. 
challenged  by  the  Department  as  failiag 
to  meet  maintenance  of  effort. 

Response.  No  change  has  been  made. 
There  are  no  provisions  in  the  Act 
req.uiring  maintenance  of  effort  by 
individual  MURLs.  although  there  is  the 
requirement  that  States  ru)t  reduce  the 
amount  paid  to  individual  MURLs  horn 
one  year  to  the  next  (See  section  103(7) 
of  the  Act). 

Comment  One  commenter  beKeved 
that  the  regulations  should  incorporate 
the  penalties  or  consequences  of  failure 
to  comply  VKith  maintenance  of  effort 
requirements. 

Response.  No  change  has  been  made. 
Neither  penalties  Cor  nor  consequeaces 
of  failing  to  comply  with  raainteaence  of 
effort  are  contained  in  the  regulaAions  as 
none  are  contained,  as  such;  in  the  Ad 
Note,  however,  that  the  Secretary  is  net 
authorized  to  make  payment  t»  a  State 
under  Title  I  unless  he  has  determined 
that  State  axui  Local  hinds  are  avariabl* 
for  expemhtare  as  specified  in  section 
7(a)(1)  and  (a)(2)  of  the  Act.  and  that 
this  prevision  is  contained  in  §  770t.30(b) 
of  these  regulations. 
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Section  770.41     What  Are  a  State 's 
Financial  Obligations  Under  a  Public 
Library  Construction  Grant? 

Comment  Several  commenters  asked 
if  the  requirement  in  §  770.41(b),  that  at 
least  one-half  of  the  total  cost  of  an 
individual  project  must  be  supplied  by 
State  or  local  sources  or  both,  could  be 
met  by  using  funds  available  from 
another  local  project  that  had  local 
funds  in  excess  of  50  percent,  or  was 
funded  entirely  with  local  funds. 

Response.  No  change  has  been  made. 
Section  202(b)  of  the  Act  provides  that 
".  .  .  the  Federal  share  of  the  cost  of 
construction  of  any  project  assisted 
under  [Title  U  (Public  Ubrary 
Construction)]  shall  not  exceed  one-half 
of  the  total  cost  of  such  project".  The 
Conference  Committee  noted  that  the 
inclusion  of  Section  202(b)  of  the  Act 
".  .  .  will  allow  Federal  funding  to  go 
further  in  financing  construction  projects 
and  will  hopefully  encourage  private 
sector  involvement  in  raising 
construction  funds  for  libraries."  (H  R. 
Rep.  No.  1075, 98th  Cong..  2d  Sess.  17 
(1984).  also  printed  at  130  Cong.  Rec.  H 
10137,  daily  ed.  September  25. 1984).  The 
amendment  requires  that  each  project 
be  funded  with  at  least  50  percent  non- 
Federal  funds.  However,  as  is 
specifically  stated  in  the  Conference 
Report,  "there  is  no  limitation  on  the 
amount  of  State  funds  which  go  into 
Title  II  LSCA  that  may  be  used  for 
individual  construction  projects",  nor 
does  the  Act  prohibit,  or  in  any  way 
limit,  the  non-Federal  sources  from 
which  or  the  amounts  of  local  dollars 
with  which  such  projects  may  be 
funded. 

Section  770.42    What  Other  Financial 
Obligations  Does  a  Recipient  Have 
Under  a  Public  Library  Construction 
Grant? 

Comment.  Several  commenters 
suggested  that  §  770.42(c)  provide  a 
definition  of  "good  cause".  Language 
such  as,  "Good  cause  shall  include  the 
transfer  of  the  Federal  interest  to 
another  library  facility  of  quality  at  least 
equal  to  that  of  the  LSCA  facility"  was 
recommended. 

Response.  No  change  has  been  made. 
Section  202(c)  of  the  Act  provides  "If, 
within  20  years  after  completion  of 
construction  of  any  hbrary  facility 
which  has  been  constructed  in  part  with 
funds  made  available  under  this  title — 
(1)  the  recipient  (or  its  successor  in  title 
or  possession)  ceases  or  fails  to  be  a 
public  or  nonprofit  institution,  or  (2)  the 
facility  ceases  to  be  used  as  a  library 
facility,  unless  the  Secretary  determines 
that  there  is  good  cause  for  releasing  the 
institution  from  its  obligation,  the 


United  States  shall  be  entitled  to 
recover.  .  .".  (emphasis  added).  This 
section  of  the  Act  provides  the  Secretary 
with  broad  discretion  to  determine 
whether  or  not  there  is  "good  cause" 
based  on  relevant  facts  and  information 
provided  by  each  institution,  and  the 
Secretary  will  make  this  determination 
on  a  case  by  case  basis. 

Comment.  Several  commenters  asked 
whether  the  provisions  in  section  202(c) 
of  the  Act  relative  to  the  recovery  of 
portions  of  the  equity  interest  within  20 
years  after  completion  of  the 
construction  of  any  hbrary  facility, 
apply  retroactively  to  Public  Library 
Construction  projects  completed  in  the 
1960's  and  whether  they  apply 
retroactively  to  construction  projects 
completed  under  Emergency  Jobs  Act 
funding. 

Response.  No  change  has  been  made. 
Section  202(c)  applies  to  any  facility 
constructed  prior  to  or  after  the  date  of 
enactment  of  the  1984  Amendments  to 
the  LSCA  with  funds  made  available 
under  Title  II  of  the  LSCA.  (Section  112 
(b)(2).  Pub.  L.  98-480).  Therefore,  section 
202(c)  applies  to  construction  projects 
completed  with  funds  appropriated 
under  the  Emergency  Jobs  Act  (Pub.  98- 
8)  and  authorized  under  that  Act  to  be 
administered  under  the  provisions  of 
Title  II  (Public  Library  Construction),  as 
well  as  to  construction  projects 
completed  in  the  19e0's,  as  is  made  clear 
in  S  770.42(d)  of  these  regulations. 

Comment.  One  commenter  asked  if 
§  770.42(a)  took  precedence  over 
S  75.603  (EDGAR).  "Grantee's  title  to 
site",  and  if  so,  suggested  that  §  75.603 
be  changed  to  conform  to  §  770.42(a). 

Response.  No  change  has  been  made. 
Section  770.42(a)  reiterates  the  statutory 
requirements  contained  in  section  202(c) 
of  the  Act  which  provides  in  pertinent 
part  that  if,  within  20  years  after 
completion  of  construction  of  any 
library  facility  which  has  been 
constructed  in  part  with  funds  made 
available  under  Title  U  (Public  Library 
Construction),  a  facility  ceases  to  be 
used  as  a  public  library  facility  the 
United  States  shall  be  entitled  to  a 
monetary  recovery.  These  program- 
specific  statutory  and  regulatory 
provisions  would,  in  any  event, 
supersede  34  CFR  75.603. 

Comment.  One  commenter  asked 
whether  continuing  public  library 
construction  projects  funded  with 
appropriations  from  the  Emergency  Jobs 
Act  (Pub.  L.  98-8).  and  authorized  to  be 
administered  under  the  provisions  of 
Title  U.  and  therefore  in  accordance 
with  Title  II  regulations  that  were  in 
effect  prior  to  September  30. 1984,  would 
continue  to  have  those  regulations  apply 


to  them.  If  so,  the  commenter  also  asked 
whether  those  would  be  published  in 
Title  34  of  the  Code  of  Federal 
Regulations. 

Response.  No  change  has  been  made. 
Public  library  construction  projects 
approved  by  the  States  through 
September  30, 1984,  under  the  provisions 
of  Title  II  and  thus  in  accordance  with 
the  Title  II  regulations  in  effect  at  that 
time,  continue  to  have  those  regulations 
apply  to  them.  However,  those 
regulations  will  not  be  republished. 

Section  770.43     What  Administrative 
Costs  are  Allowable  Under  This 
Program? 

Comment.  One  commenter  asked  if 
the  cost  of  an  audit  is  considered  a 
direct  or  indirect  cost. 

Response.  No  change  has  been  made. 
The  question  is  not  relevant  to  these 
regulations  and  the  commenter  is 
directed  to  34  CFR  Part  74  Appendix  C. 
which  contains  principles  for 
determining  the  permissibility  of  costs 
applicable  to  grants  such  as  those 
awarded  under  Title  II  of  the  LSCA. 
including  guidelines  for  determining 
whether  allowable  costs,  such  as  the 
costs  of  certain  audits,  are  direct  or 
indirect. 

Comment.  One  commenter  asked 
whether  State  library  administrative 
agencies  are  required  to  report  the 
amount  of  State  funds  expended  in  the 
course  of  administering  the  LSCA 
program. 

Response.  No  change  has  been  made. 
Section  8  of  the  Act  provides  that:  "A 
State  may  expend  funds  received  under 
titles  I  and  II  for  administrative  costs  in 
connection  with  programs  and  activities 
carried  out  under  titles  I.  II.  and  III,  but 
such  administrative  expenditures  under 
such  titles  for  any  fiscal  year  may  not 
exceed  the  greater  of  (1)  6  per  centum  of 
the  sum  of  the  amounts  allotted  to  such 
State  under  such  titles  for  such  fiscal 
year,  or  (2)  $60,000".  The  reporting  of 
State  funds  expended  on  the 
administration  of  the  LSCA  program  is 
not  a  statutory  requirement,  nor  is  it  a 
requirement  in  these  regulations. 

Comment.  One  commenter  asked  if 
indirect  cost  charges  under  a  State 
indirect  cost  allocation  plan  would  have 
to  be  reported  as  an  "administrative 
expense".  In  the  commenter's  opinion,  if 
that  were  the  case,  the  effect  would  be 
to  create  a  cap  or  ceiling  on  allowable 
indirect  costs,  which  would  be  in 
conflict  with  0MB  Circular  A-87  "Cost 
Principles  for  State  and  Local 
Governments". 

Response.  No  change  has  been  made. 
Section  102(b)(1)  of  the  Act  allows  for 
funds  to  be  used  "to  pay  the  cost  of 
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administering  the  State  plans  submitted 
and  approved  under  this  Act  (including 
obtaining  the  services  of  consultants)". 
34  CFR  Part  74.  Appendix  C(II)(A),  sets 
standards  for  selected  items  of  cost 
which  apply  whether  the  cost  is  treated 
as  direct  or  indirect;  34  CFR  Part  74, 
Appendix  C(II)(B).  provides  definitions 
of  cost  such  as  those  for  advisory 
councils,  audits,  legal  expenses, 
materials,  meetings  and  conferences, 
printing  and  reproductions,  and  travel, 
incurred  in  the  course  of  administering  a 
program.  Thus  some  of  the  indirect 
charges  are  reportable  under  sections  8 
and  102(b)(1)  of  the  Act.  The  concept  of 
a  cap  on  indirect  costs  is  not  in  conflict 
with  OMB  Circular  A-87  because, 
pursuant  to  section  A(l)  of  Circular  A- 
87,  the  principles  "are  designed  to 
provide  that  federally  assisted  programs 
bear  their  fair  share  of  costs  recognized 
under  these  principles,  except  where 
restricted  or  prohibited  by  law".  Section 
F(3)(a)  of  Circular  A-87  states  also  that 
"Federal  grants  may  be  subject  to  laws 
that  limit  the  amount  of  indirect  costs 
that  may  be  allowed.  Agencies  that 
sponsor  grants  of  this  type  will  establish 
procedures  which  will  assure  that  the 
amount  actually  allowed  for  indirect 
costs  under  each  such  grant  does  not 
exceed  the  maximum  allowable  under 
the  statutory  limitation  or  the  amount 
otherwise  allowable  under  this  Circular, 
whichever  is  the  smaller".  Since  section 
8  of  the  Act  puts  a  limitation  of  6 
percent  or  $60,000  on  Federal  LSCA 
funds  used  to  administer  the  LSCA 
Stale-Administered  Program,  and  since 
this  statutory  limitation  overrides  the 
provisions  in  A-87,  for  purposes  of 
administering  the  LSCA  State- 
Administered  Program,  there  is.  in  fact, 
a  cap  on  allowable  costs  for 
adminis'tration. 

Parts  771  and  772 — Library  Services  and 
Construction  Act  Basic  and  S|}ecial 
Projects  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Programs 

Comment  One  commenter  was 
pleased  that  Title.IV.  (Library  Services 
for  Indian  Tribes),  had  become  law  but 
was  of  the  opinion  that  although  a 
means  has  been  found  to  develop  or 
improve  public  library  services,  there 
was  now  a  need  to  make  certain  that 
these  goals  would  be  reached  under 
Title  IV  and  that  the  title  is  not  abused. 
Secondly,  the  commenter  suggested  that 
a  statement  be  placed  into  the 
regulations  for  Title  IV  to  clearly  state 
that  Title  IV  funds  should  not  be  used  to 
supplant  funding  from  other  titles  of  the 
LSCA. 

Response.  No  change  has  been  made. 
The  regulations  for  Parts  771  and  772 
implement  the  statutory  provisions  in 


Title  IV  of  the  Act  and  other  pertinent 
parts  of  the  statute  relating  to  Indian 
tribes  and  Hawaiian  natives.  In 
response  to  the  commenter's  concern 
with  potential  supplanting  of  Title  IV 
funds,  it  should  be  noted  that  under 
section  402(b)  of  the  Act:  "any  tribe  that 
supports  a  public  library  system  [must] 
continue  to  expend  from  Federal.  State, 
and  local  sources  an  amount  not  less 
than  the  amount  expended  by  the  tribe 
from  such  sources  for  public  library 
services  during  the  second  fiscal  year 
preceding  the  fiscal  year  for  which  the 
determination  is  made."  This  provision 
is  reflected  in  §§  771.40  and  772.41  of 
these  regulations. 

Comment.  One  commenter  felt  the 
term  "near  reservations"  as  used  in  this 
part  of  these  regulations  needs  to  be 
clearly  defined  in  the  definitions  section 
of  these  regulations. 

Response.  No  change  has  been  made. 
Indian  tribes  and  Indians  located  in  the 
States  of  California,  Oklahoma,  and 
Alaska,  which  do  not  have  reservations, 
should  note  that  sections  404  and  401(c) 
of  the  Act  provide  that  funds  under  Title 
IV  (Library  Services  to  Indian  Tribes), 
are  to  be  awarded  to  Indian  tribes  for 
library  services  to  "Indians  living  on  or 
near  reservations",  or  that  public  library 
services  are  to  be  provided  "on  or  near 
reservations".  Thus,  Indian  tribes  and 
Indians  in  those  States  that  would  not 
be  able  to  satisfy  the  program  purposes 
of  sections  404  and  401(c)  of  the  Act, 
would  not  be  considered  for  funding 
under  either  Part  771  or  772. 

Comment.  One  commenter  "strongly 
recommends  that  the  wording  of  the 
proposed  regulations  be  modified  to 
allow  Tribal  Organizations  and  Alaska 
Native  Regional  Non-profits  to  apply  for 
Basic  Grants  under  Library  Services,  if 
so  authorized  by  the  recognized  tribal 
governing  bodies  of  the  Indian  tribes  via 
a  tribal  resolution.  Currently,  in  order 
for  the  tribes  to  authorize  the  Regional 
Non-profits  to  provide  library  services, 
the  15  recognized  tribes  in  our  region 
would  have  to:  all  apply  and  contract 
separately  with  the  regional  non-profit 
to  provide  services,  or — all  would  have 
to  pass  a  resolution  authorizing  a  single 
tribe  to  apply  on  their  behalf.  This  single 
tribe  would  then  have  to  submit  an 
application  and  when  awarded, 
subcontract  with  the  Regional  Tribally 
authorized  Non-Profit  to  provide 
services".  The  commenter  goes  on  to  say 
that  either  option  requires  a 
proliferation  of  paperwork  and  it  is 
believed  the  regulations  would  deny 
grants  to  some  of  the  tribes  as  they  do 
not  all  have  the  technical  expertise  to 
develop  an  application. 


Response.  No  change  has  been  made. 
In  pertinent  part,  the  definition  of 
"Indian  tribe"  under  section  3(15)  of  the 
Act  is  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community 
including  any  Alaskan  native  village  or 
regional  or  village  corporation  as 
defined  in  or  established  pursuant  to  the 
Alaskan  Native  Claims  Settlement 
Act, .  .  .".  Section  771.4(b)  includes  the 
definition  for  "Indian  tribe"  based  on 
the  statutory  language  in  section  3(15)  of 
the  Act.  The  definition  of  "Indian  tribe" 
addresses  who  is  eligible  to  apply  for 
grants  but  does  not  address  the 
processes  whereby  applications  are 
submitted  to  the  Department 

Sections  771.4  and  772.4     What 
definitions  apply  to  the  Basic  and 
Special  Projects  grants  to  Indian  Tribes 
and  Hawaiian  Natives  Programs? 

Comment.  One  commenter  suggested 
that  the  definition  of  "library  materials" 
be  expanded  to  include  "computer 
software"  as  so  many  libraries  are  now 
purchasing  and  circulating  computer 
software  to  users. 

Response.  A  change  has  been  made. 
In  §  771.4(b),  the  definition  for  "library 
materials"  now  includes  "computer 
software".  (This  revised  definition  is 
referenced  in  §  772.4(b).) 

Comment  One  commenter  agreed  that 
"restricted  collection"  as  defined  under 
"library  materials"  in  §  771.4(b)  "was  a 
positive  step  not  only  because  it  has  the 
potential  to  help  preserve  Native 
American  cultures  but  also  because  it 
may  help  protect  the  privacy  of  these 
very  same  cultures".  However,  the 
commenter  proposed  that  other  tribal 
special  collections  such  as  a  special 
mineral  collection  dealing  with  tribal 
resources  also  be  recognized  under  this 
definition. 

Response.  No  change  has  been  made. 
The  portion  of  the  definition  of  "library 
materials"  concerning  "restricted 
collection"  is  based  on  the  provision  of 
sections  5(d)(2)  and  402(c)  of  the  Act. 
The  definition  does  not  specifically  list 
what  may  constitute  a  "restricted 
collection",  but  refers  to  it  as  "library 
materials  not  placed  in  general 
circulation".  Beyond  this  what 
constitutes  a  "restricted  collection" 
should  be  determined  by  each  Indian 
tribe  or  organization  primarily  serving 
and  representing  Hawaiian  natives. 

Comment.  One  commenter  felt  that 
"expanding  the  definition  of  an  Indian 
tribe"  in  §  771.4(b)  "to  include  all 
entities  defined  under  the  Alaska  Native 
Claims  Settlement  Act  unnecessarily 
dilutes  the  limited  funds  available.  A 
preferable  definition,  according  to  the 
commenter,  would  limit  the  definition  of 
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Indian  tribes  to  those  Federally 
recognized  and  working  with  the  Bureau 
of  Indian  Affairs.  Further,  as  it  stands 
now,  tribes  that  have  one  member  will 
receive  the  same  amount  of  funds  as  a 
tribe  which  has  170,000  members  (as  is 
the  case  with  the  Navajo  Nation).  The 
commenter  proposed  that  a  "two  tiered" 
funding  system  should  be  developed:  a 
guaranteed  minimal  sum  that  every  tribe 
would  be  entitled  to  and  a  sum  derived 
from  a  formula  which  would  consider 
the  population  and  geographical  size  of 
a  tribe.  In  this  manner,  according  to  the 
commenter,  tribes  which  have  larger 
populations  and  geographical  sizes 
would  receive  increasing  funding.  As 
proposed  these  funding  levels  would  be 
arranged  in  such  a  manner  as  to  fit 
within  the  amounts  allocated  for  title  IV. 

Response.  No  change  has  been  made. 
The  definition  for  "Indian  tribe"  in 
S  771.4(b)  is  based  on  the  language  in 
section  3(15)  of  the  Act. 

Comment.  One  commenter  requested 
clarifications  under  Title  IV  (Library 
Services  for  Indian  Tribes),  as  to 
whether  tribally  controlled  community 
college  libraries  would  be  eligible 
because  the  definition  of  "public 
library"  under  section  3(5)  of  the  Act 
and  S  770.4(c).  excludes  an  institution  of 
higher  education  ftxtm  participation 
under  the  LSCA;  and  (2)  whether 
elementary  and  secondary  school 
libraries  under  either  BLA  or  tribal 
contract  could  serve  as  a  "public 
library". 

Response.  No  change  has  been  made. 
Under  the  provisions  of  Pub.  L  93-133 
(National  Foundation  on  the  Arts  and 
the  Humanities  Amendments  of  1973). 
an  amendment  was  made  to  the  LSCA 
definition  of  "public  library"  to  allow  a 
"research  library",  as  described  under 
clauses  (A)  through  (D)  of  section  3(5)  of 
the  Act  to  receive  hinds  under  the 
LSCA  State-Administered  Program.  This 
amendment  allows  a  "research  library" 
such  as  the  Folger  Shakespeare  Library, 
the  Newberry  Library,  the  Linda  Hall 
Library,  or  other  research  libraries  not 
associated  with  an  institution  for  higher 
education,  to  receive  grants  under  the 
Library  Services  Program  of  the  LSCA 
State-Administered  Program.'  It  would 
also  be  permissible,  however,  for 
community  colleges,  and  elementary 
and  secondary  school  libraries  under 
the  control  of  BIA  or  Tribal  Councils,  to 
serve  as  public  libraries  when  these  are 
extending  library  services  beyond  their 
own  special  clientele  to  the  community 
at  large. 


Sections  771. 10  and  772. 10     What  types 
of  projects  may  be  funded  under  these 
programs? 

Comment.  Several  commenters  felt 
that  these  sections  should  be  clarified  as 
they  now  indicate  "any  combination  of 
two  or  more  of  the  activities  referred  to 
in  58  771.10(c)(7)  and  772.10(c)(7)  would 
constitute  construction".  Sections 
772.10(c)  (4)  and  (5)  and  772.10(c)  (4)  and 
(5)  refer  to  architectural  services  and 
acquisition  of  land,  respectively,  and  the 
commenters  felt  that  these  two 
combined  do  not  constitute  construction. 

Response.  A  change  has  been  made. 
Section  771.10(c)(4)  (Architectural 
services)  and  S  771.10(c)(5)  (Acquisition 
of  land)  have  been  deleted.  Sections 
771.10(c)(6)  and  771.10(c)(7)  have  been 
renumbered  as  §§  771.10(c)(4)  and 
771.10(c)(5).  respectively,  and 
S  771.10(c)(5)  has  been  changed  so  that 
it  now  reads:  "Any  combination  of 
activities  referred  to  in  paragraphs  (c)(1) 
through  (c)(4)  of  this  section  (including 
architect's  fees  and  the  cost  of 
acquisition  of  land)".  (Section  772.10(c) 
has  been  changed  in  a  manner 
consistent  with  the  changes  made  to 
9  771.10(C).) 

Section  771.20    How  does  an  Indian 
tribe  or  an  organization  primarily 
serving  and  representing  Howoiian 
natives  apply  for  a  basic  grant? 

Comment.  One  commenter  believed 
that  eligible  applicants  for  Title  IV 
grants  should  be  expanded  because 
there  are  15,746  Native  Americans  living 
in  their  State,  but  none  are  eligible  for 
funding  under  Title  IV  as  they  do  not 
live  on  or  near  reservations. 

Response.  No  change  has  been  made. 
The  regulations  are  based  on  the 
statutory  language  of  the  Act  and  the 
use  of  the  phrase  "living  on  or  near 
reservations"  in  reference  to  the 
eligibility  of  "Indian  tribes,"  which 
appears  in  sections  401(b)(1),  401(c),  and 
402(a)(9)  of  the  Act.  In  addition,  section 
401(a)  of  the  Act  contains  the  following 
pertinent  Congressional  findings:  "(1) 
most  Indian  tribes  receive  little  or  no 
funds  under  titles  I,  II,  and  III  of  this  Act; 
(2)  Indian  tribes  and  reservations  are 
generally  considered  to  be  separate 
nations  and  seldom  are  eligible  for 
direct  library  allocations  from  States:  (3) 
the  vast  majority  of  Indians  living  on  or 
near  reservations  do  not  have  access  to 
adequate  libraries  or  have  access  to  no 
libraries  at  all;  and  (4)  this  title  is 
therefore  required  specifically  to 
promote  special  efforts  to  provide  Indian 
tribes  with  library  services",  (emphasis 
added). 


Section  771.30     What  factors  does  the 
Secretary  consider  in  making  an  award? 

Comment.  One  commenter  said  "The 
factors  considered  by  the  Secretary  in 
awarding  a  grant  are  too  unrestricted. 
There  should  be  rules  drafted  which 
insure  that  funds  will  be  used  for  public 
library  services,  have  the  potential  for 
making  a  long-term  difference,  and 
encourage  tribes  to  actively  establish 
permanent  public  library  programs. 
According  to  the  commenter,  as  it  is 
now,  the  rules  are  so  loosely  structured 
that  the  potential  for  abuse  is  too  great. 

Response.  No  change  has  been  made. 
Section  771.30  states:  "The  Secretary 
awards  a  basic  grant  to  an  applicant  if— 

(a)  The  applicant  meets  the 
requirements  of  eligibility  in  §  771.2;  and 

(b)  the  Secretary  determines  that  the 
application  meets  the  requirements  of 
§  771.20."  The  regulations  are  based  on 
the  statutory  language  of  the  Act  and  in 
particular,  upon  the  provisions  in 
section  401(b)  of  the  Act  which  states: 
"It  is  therefore  the  purpose  of  this  title 
(1)  to  promote  the  extension  of  public 
library  services  to  Indian  people  living 
on  or  near  reservations; .  .  .". 

Section  771.40     What  are  the  financial 
obligations  of  a  tribe  that  supports  a 
public  library  system? 

Comment  A  commenter 
recommended  that  the  maintenance  of 
effort  requirement  in  §  771.40  be  deleted 
because  those  tribes  that  have  shown 
initiative  in  the  past  and  may  have 
reduced  revenues  in  the  current  year 
might  be  penalized. 

Response.  No  change  has  been  made. 
Pursuant  to  section  402(b).  each  Indian 
tribe  applying  for  funds  under  sections 
403  or  404  of  the  Act.  must,  if  the  tribe 
supports  a  public  library  system, 
continue  to  expend  from  Federal,  State. 
and  local  sources,  an  amount  not  less 
than  the  amount  expended  by  the  tribe 
from  such  sources  during  the  second 
fiscal  year  preceding  the  fiscal  year  for 
which  the  determination  is  made. 

Section  772.20    How  does  an  Indian 
tribe  or  an  organization  primarily 
serving  and  representing  Hawaiian 
natives  apply  for  a  special  projects 
grant? 

Comment,  One  commenter  felt  that 
under  S  772.20  a  statement  should  be 
inserted  "calling  for  the  submission  of 
an  information  copy  of  grant 
applications  to  the  State  library  agency. 
This  would  assure  State  agency 
awareness  of  overall  library  planning  in 
the  State". 

Response.  No  change  has  been  made. 
Section  772.20  is  based  on  the  statutory 
language  and  provisions  of  Section  404 
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(Plans  for  Library  Services  to  Indiaiis). 
of  the  Act.  Moreover,  the  grants 
awarded  under  Title  IV  are  awarded  as 
direct  grants  and  the  statute  makes  no 
provision  for  State  library 
administrative  agency  involvement. 

Section  772.50    Who  must  administer 
funds  under  a  Special  Projects  grant  to 
an  Indian  tribe? 

Comment.  Several  commenters 
suggested  that  the  requirement  under 
§  772.50  that  a  "librarian  administer 
funds"  should  be  changed  to  require 


administration  by  tribal  management,  as 
few  tribes  have  available  to  serve  them 
persons  holding  a  MLS  or  equivalent 
degree. 

Response.  No  change  has  been  made. 
The  Act  mandates,  under  section 
5(c)(2)(a),  that  no  funds  can  be  allocated 
to  an  Indian  tribe  unless  such  funds  will 
be  administered  by  a  librarian. 
However,  the  regulations  do  not  specify 
the  extent  of  training  or  experience 
required  of  libraries,  because  it  is 
recognized  that  setting  a  single  standard 
is  not  feasible  because  of  the  diversity 


of  tribal  sizes.  Some  larger  tribes  with 
existing  libraries  may  well,  on  their 
own,  require  a  MLS  or  equivalent  degree 
of  their  librarian.  For  others,  that 
requirement  would  be  unreasonable. 
Therefore,  although  the  statute  and  the 
regulations  require  a  "librarian"  for  the 
administration  of  special  projects  grant 
funds,  the  definition  of  the  term  has 
been  left  broad  enough  to  accommodate 
concerns  similar  to  that  of  the 
commenters. 

(FR  Doc.  85-19404  Filed  8-15-85:  B:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

34  CFR  Parts  503  and  548 

Bilingual  Education:  State  Educational 
Agency  Program 

agency:  Department  of  Education. 
action:  Final  regulation  with  invitation 
to  comment. 

summary:  The  Secretary  issues  final 
regulations  with  invitation  to  comment 
under  section  732  of  Part  B  of  the 
Bilingual  Education  Act,  as  amended. 
Recent  amendments  to  the  Act,  enacted 
in  Pub.  L  9a-5ll,  necessitate  the 
changes  incorporated  in  these  final 
regulations.  The  State  Educational 
Agency  Program  provides  financial 
assistance  to  State  educational  agencies 
(SEAs)  to  collect,  analyze,  and  report 
data  on  limited  English  proficient 
persons  and  the  educational  services 
provided  or  available  to  such  persons. 
The  program  further  provides  for 
additional  services  in  support  of 
programs  of  bilingual  education  funded 
under  the  Bilingual  Education  Act  in  the 
States. 

DATES:  Effective  Date.  Ihese  regulations 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations  call  or 
write  the  Department  of  Education 
contact  person. 

Zto/<?.  Comments  must  be  received  on 
or  before  October  15. 1985. 

AOOAESSES:  Comments  should  be 
addressed  to  Mr.  Luis  A  Catarineau. 
Office  of  Bilingual  Education  and 
Minority  Languages  Affairs.  U.S. 
Department  of  Education.  (Room  421, 
Reporters  Building),  400  Maryland 
Avenue,  SW.,  Washington.  D.C.  20202. 
Telephone:  (202)  245-2922. 
FO«  FURTHER  INFORMATION  CONTACT: 
Mr.  Luis  A.  Catarineau.  Telephone  (202) 
245-2922. 

SUPPtEMENTARY  INFORMATION:  The 

State  Educational  Agency  Program  is 
authorized  under  Section  732  of  the 
Bilingual  Education  Act.  Title  VII  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  as  amended  by  Pub.  L.  98- 
511.  (Title  VU  of  the  Act).  (20  U.S.C. 
3221-3262). 

This  program  provides  financial 
assistance  to  State  educational  agencies 
(SEAs)  to  collect,  analyze,  and  report 
data  on  limited  English  proficient 
persons  and  educational  services 
providea  or  available  to  such  persons  in 


their  States.  The  program  further 
provides  for  additional  services  that 
support  programs  of  bilingual  education 
in  the  States.  The  final  regulations 
implement  Section  732  of  Part  B  of  the 
Bilingual  Educational  Act,  as  amended 
(the  Act),  and  incorporate  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  Cra  Parts  74, 
75,  77,  78.  and  79),  except  as  otherwise 
noted. 

These  final  regulations  authorize 
grants  to  State  educational  agencies 
(SEAs)  for  the  implementation  of 
required  activities  as  specified  in 
S  548.10  and  additional  activities  as 
specified  in  §  548.11. 

These  final  regulations  provide  that 
the  amount  paid  to  any  SEA  for  any 
fiscal  year  shall  not  be  less  than  $50,000 
or  greater  than  5%  of  the  total  amount 
paid  to  local  educational  agencies 
(LEAs)  within  the  State  under  section 
721  of  the  Act.  during  the  prior  fiscal 
year. 

In  most  instances,  the  data  and 
information  required  in  §  548.10(b)  and 
(c)  of  the  final  regulations  will  have 
been  included  in  LEA  applications  under 
section  721  of  the  Act  in  accordance 
with  the  requirements  of  section 
721(c)(2).  LEAs  who  apply  for  funding 
under  section  721  of  the  Act  are  required 
to  submit  their  applications  to  the  SEAs 
for  review  and  comments  in  accordance 
with  the  requirements  of  section 
721(e)(4)  of  the  Act. 

The  selection  criteria  used  to  award  a 
grant  are  cc-.itained  in  S  548.32. 

These  final  regulations  will  govern  the 
award  of  all  SEA  grants  in  Fiscal  Year 
1985. 

Summary  of  Significant  Comments  and 
Responses 

On  May  28. 1985.  a  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published  in 
the  Federal  Register  at  50  FR  21766.  The 
following  is  a  summary  of  significant 
conmients  received  on  the  NPRM  and 
the  Secretary's  responses. 

General 

Supplementary  Information:  Preamble 

Comment  One  commenter  stated  that 
it  was  not  practical  to  request  SEAs  to 
submit  to  the  secretary  data  that 
pertains  to  the  fiscal  year  in  which  the 
award  is  made.  The  commenter  further 
contended  that  this  guidance  in  the 
preamble  may  be  difficult  or  even 
impossible  for  a  number  of  States  to 
accomplish. 

Response.  No  change  has  been  made. 
Submitting  the  information  to  the 
Secretary  for  the  fiscal  year  in  which  the 
award  is  made,  will  assist  OEMLA  in 
the  administration  of  the  statute.  In  most 


instances  this  information  will  have 
already  been  submitted  to  SEAs  at  an 
earlier  date,  by  LEAs  in  their  State  who 
applied  for  funding  under  section  721  of 
the  Act  during  the  same  fiscal  year,  in 
accordance  with  the  requirements  of 
sections  721  (e)(4)  and  721(c)(2). 

Section  548.  JO     What  activities  are 
required  under  this  program? 

Comment.  One  commenter  stated  that 
requiring  the  SEA  to  report  data  on 
students  enrolled  in  private  schools 
raises  a  question  of  both  Federal  and 
State  authority  for  imposing  reporting 
requirements  on  private  schools.  The 
commenter  stated  further  that  the 
criteria  used  by  private  schools  for 
purposes  of  identification  of  hmited 
English  proficient  students  may  be 
totally  inconsistent  with  those 
prescribed  by  State  law  and  the  State 
Board  of  Education.  The  commenter 
proposed  a  change  in  the  wording  of  the 
regulations  which  would  make  the 
activity  to  collect  data  on  private  school 
students,  "desired"  but  "not  required." 

Response.  No  change  has  been  made. 
The  data  collection  under  §  548.10  of  the 
regulations  is  required  by  section  732(b) 
of  the  Act. 

Section  548.30    How  are  funds 
distributed  to  an  SEA  ? 

Comment.  One  commenter  stated  that 
while  §  548.30(b)(1)  of  the  proposed 
regulations  adheres  to  the  statutory 
provisions  set  forth  in  Section  732(d)  of 
the  Act.  S  548.30(b)(2)  does  not,  because 
it  eliminates  the  statutory  minimum  of 
$50,000  for  Fiscal  Year  1985  awards. 
Accordingly,  the  commenter 
recommended  that  paragraph  (b)(2)  be 
deleted  from  the  final  regulations. 

Response.  A  change  has  been  made. 
The  language  in  §  548.30(b)(2)  has  been 
revised  to  include  the  statutory  $50,000 
minimum  for  these  awards. 

Comment.  One  commenter 
recommended  that  the  minimum  amount 
of  $50,000  paid  to  an  SEA  should  be 
waived  until  such  time  as  funding  levels 
are  adequate  to  support  every  applicant 
to  its  full  funding,  since  only  $5,000,000 
is  available  nationally  for  this  program. 

Response.  No  change  has  been  made. 
This  provision  is  a  statutory 
requirement. 

Comment.  One  commenter  stated  that 
budgetary  inflexibility  exists  in  the 
proposed  regulations  because  separate 
budgets  are  requested  for  required 
activities  under  §  548.10  and  additional 
activities  under  §  548.11.  The  commenter 
recommended  that  a  single  budget 
should  be  substituted  for  both  activities 
under  §  §  548.10  and  548.11. 
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Response.  No  change  has  been  made. 
An  SEA  grantee  is  required  to  conduct 
the  activities  under  Section  732(b)  of  the 
Act.  It  is  necessary  for  the  budget  to  be 
detailed  to  ensure  that  the  required 
activities  will  be  accomplished.  SEAs 
have  flexibility  in  proposing  their 
additional  budget  outlining  the 
expenditure  of  all  additional  funds. 

Comment.  One  commenter 
recommended  the  elimination  or 
rewording  of  §  548.32(a)(2){v).  which 
references  "project  participants"  since 
the  SEA  "project  participants"  are  LEAs. 
not  individuals. 

Response.  No  change  has  been  made. 
In  instances  when  project  participants 
are  individuals,  this  section  applies. 
When  project  participants  are  not 
individuals,  this  section  does  not  apply. 

Other  Changes 

After  a  review  of  the  proposed 
regulations  it  was  determined  that  a 
survey  form  was  not  necessary  to 
collect  the  data  required  under  §  548.10*. 
therefore,  language  has  been  deleted  to 
conform  with  this  change. 

Certain  technical  revisions  have  been 
made  to  §  548.4— definitions.  §  548.10-r 
activities  required  under  this  program, 
and  to  §  548.32 — selection  criteria.  No 
substantive  changes  are  intended,  and 
no  amendments  to  applications 
submitted  to  the  Department  are 
necessary. 

The  required  activities  under 
§  548.10(c)  include  the  statutorily 
required  collection  of  statewide  data 
and  information  concerning  the  number 
of  children  enrolled  in  elementary  and 
secondary  public  schools;  the  number  of 
children  enrolled  in  elementary  and 
secondary  private  schools  who  reside  in 
the  area(s)  served  by  the  State's  local 
educational  agencies  (LEAs);  the 
number  of  limited  English  proficient 
children  enrolled  in  public  and  private 
schools  in  the  area(8)  served  by  the 
State's  LEAs;  method(s)  used  to  identify 
the  limited  English  proficient  children; 
evidence  of  the  educational  condition  of 
the  limited  English  proficient  children 
such  as  reading,  mathematics,  and 
subject  matter  test  scores  and.  where 
available,  data  on  grade  retention  rates, 
rates  of  referral  to  and  placement  in 
special  education  programs,  and  student 
dropout  rates;  the  number  of  limited 
English  proficient  children  enrolled  in 
instructional  programs  specifically 
designed  to  meet  their  educational 
needs,  and  a  description  of  those 
programs,  and  the  educational  services 
provided  or  available.  Also  required  is 
the  collection  of  data  and  information 
from  LEAs  within  the  State  on  the 
number  of  limited  English  proficient 
children  enrolled  in  public  or  private 


schools  in  the  area  served  by  the  LEAs 
who  need  or  could  benefit  from 
programs  assisted  under  Title  VII.  the 
number  of  children  who  are  to  receive 
instruction  through  the  program 
proposed  by  LEAs  within  the  State 
under  section  721  of  Title  VII,  and  the 
extent  of  their  educational  needs;  a 
statement  of  each  applicant's  ability  in 
the  State  to  serve  children  of  limited 
English  proficiency;  an  assessment  of 
the  qualifications  of  personnel  who  will 
participate  in  the  proposed  programs 
and  of  the  need  for  further  training  of 
these  personnel;  the  resources  needed  to 
develop  and  operate  or  improve  the 
proposed  programs;  the  activities  that 
would  be  undertaken  under  the 
proposed  programs  and  how  these 
activities  will  improve  the  educational 
attainment  of  students  and  expand  the 
capacity  of  the  applicants  to  operate 
programs,  such  as  those  assisted  under 
Title  Vn,  when  Federal  assistance  under 
section  721  of  the  Act  is  no  longer 
available;  and  the  specific  educational 
goals  of  the  proposed  programs  and  how 
achievement  of  these  goals  will  be 
measured. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Invitation  to  Conunent 

The  Secretary  is  issuing  these 
regulations  in  final  form,  following  an 
opportunity  for  public  comment  in 
response  to  the  notice  of  proposed 
rulemaking  and  consultation  with 
interested  organizations  through  the 
National  Advisory  and  Coordinating 
Council  on  Bilingual  Education 
(NACCBE)  consistent  with  the 
requirements  of  the  Bilingual  Education 
Act  and  the  General  Education 
Provisions  Act.  However,  the  timing  in 
the  appointment  of  the  new  NACCBE 
members  and  the  issuance  of  these 
particular  regulations  unfortunately 
permitted  only  limited  consultation  with 
NACCBE  and  other  interested 
organizations.  Recognizing  NACCBE's 
role,  the  Secretary  would  like  to  provide 
a  fuller  opportunity  for  consultation  with 
NACCBE  and  for  further  comments  by 
interested  organizations  and 
individuals.  The  Secretary  therefore 
invites  further  comments  and 
suggestions  on  these  regulations  from 
any  interested  organizaticms  or 
individuals  and  will  carefully  consider 
making  appropriate  amendments  to 
these  regulations,  based  on  any  further 


comments  received,  in  continued 
consultation  with  NACCBE. 

Interested  persons  may  send 
comments  to  the  address  given  at  the 
beginning  of  this  document  until 
October  15. 1985.  The  Secretary  will 
consider  all  of  these  comments. 

All  comments  submitted  in  response 
to  these  regulations  Mrill  be  available  for 
public  inspection  during  and  after  the 
comment  period  in  Room  421,  Reporters 
Building.  300  7th  Street.  SW.. 
Washington.  D.C.,  between  the  hours  of 
8:30  a.m.  and  4K)0  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunity  to  reduce  any  regulatory 
burdens  found  in  these  regulations. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subjects  in  34  CFR  Part  548 

Bilingual  education.  Education. 
Elementary  and  secondary  education. 
Grant  programs — education.  Reporting 
and  recordkeeping  requirements. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.003.  Bilingual  Education) 
Dated:  August  13. 1965. 

William ).  Bennett 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by 
removing  Part  503  and  adding  a  new 
Part  548  as  follows: 
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PART  503— BILINGUAL  EDUCATION: 
STATE  EDUCATIONAL  AGENCY 
PROJECTS  FOR  COORDINATING 
TECHNICAL  ASSISTANCE  (REMOVED] 

1.  Part  503  is  removed. 

2.  A  new  Part  548  is  added  to  read  as 
follows: 

PART  548— BILINGUAL  EDUCATION: 
STATE  EDUCATIONAL  AGENCY 
PROGRAM 

Subpart  A— General 

548.1  State  Educdiiunal  Agency  Program. 

548.2  Who  is  eligible  to  apply  for  assistance 
under  the  State  Educational  Agency 
Program? 

548.3  What  regulations  apply  to  the  Stale 
Educational  Agency  Program? 

548.4  What  definitions  apply  to  the  State 
Educational  Agency  Program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  Under  This  Program? 

548.10  What  activities  are  required  under 
this  program? 

548.11  What  additional  activities  may  a 
Stale  educational  agency  (SEA)  provide 
under  this  program? 

Subpart  C— How  Does  an  SEA  Apply  for  an 
Award? 

548.20    What  must  an  SEA  include  in  its 
application? 

Subpart  D-How  Does  the  SMretary  Make 
an  Award? 

548.30  How  are  funds  distributed  to  an 
SEA? 

548.31  How  does  the  Secretary  evaluate  an 
application? 

548.32  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Recipient? 

548.40    What  requirements  apply  to  an  SEA? 

Authority:  Title  VII  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  Pub.  L  98-511. 98  Slat.  2370  (20 
U.S.C.  3221-3262),  unless  otherwise  noted. 


Subpart  A— General 

§  548.1    State  Educational  Agency 
Program. 

The  State  Educational  Agency 
Program  provides  financial  assistance  to 
State  educational  agencies  (SEAs)  to- 
la) Collect,  aggregate,  analyze,  and 
publish  data  and  information  on  the 
limited  English  proficient  persons  in 
their  States  and  the  educational  services 
provided  or  available  to  those  persons; 
and 

(b)  Carry  out  activities  designed  to      v 
improve  the  effectiveness  of  programs  of 
bilingual  education  in  their  States,  such 
as  those  assisted  under  Tilte  VII. 

(20  U.S.C.  3242) 


§  S48.2    Who  is  eligible  to  apply  for 
assistance  under  ttie  State  Educational 
Agency  Program? 

An  SEA  is  eligible  to  apply  for 
assistance  under  this  program. 
(20  use.  3242) 

§  548.3    What  regulations  apply  to  the 
State  Educational  Agency  Program? 

The  following  regulations  apply  to  the 
State  Educational  Agency  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  Part  75 
(Direct  Grant  Programs),  except  for 
S  75.217(a)(3)  and  (cHe)  (relating  to 
review  of  applications).  Part  77 
(Definitions  That  Apply  to  Department 
Regulations).  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(b)  The  regulations  in  this  Part  548. 
(20  U.S.C.  3242(a)) 

9  548.4    What  definitions  apply  to  the  State 
Educational  Agency  Program? 

(a)  The  following  terms  used  in  this 
part  are  defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

EDGAR 

Elementary  school 

Fiscal  year 

Grant 

Grantee 

Local  educational  agency 

Nonpublic 

Private 

Project 

Public 

Secondary  school 

Secretary 

State 

State  educational  agency 

(b)  The  definitions  in  34  CFR  500,4 
apply  to  awards  made  subsequent  to 
Fiscal  Year  1985. 

(20  U.S.C.  3242) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§548.10    What  activities  are  required 
under  this  program? 

(a)  An  SEA  that  receives  a  grant 
under  this  program  shall  collect, 
aggregate,  analyze,  and  publish  data 
and  information  on  the  limited  English 
proficient  persons  in  the  State  and  the 
educational  services  provided  or 
available  to  those  persons. 

(b)  The  SEA  shall  report  the  data  and 
information  required  to  be  collected 
under  this  section  to  the  Secretary. 


(c)  The  data  and  information  collected 
under  this  section  must  include — 

(1)  Statewide  data  and  information 
described  in  Section  721(c)(2)  (A)-(E)  of 
the  Act.  and  statewide  data  and 
information  on  educational  services 
provided  or  available  to  LEP  persons  as 
required  by  Section  732(a)  of  the  Act; 
and 

(2)  Information,  as  described  in 
Section  721(c)(2)  (F)^J)  of  the  Act.  from 
local  educational  agencies  (LEAs)  that 
have  applied  for  Federal  assistance 
under  Title  VII.  Part  A  of  the  Act. 

(Approved  by  OMB  under  control 
number  1885-0509) 

(d)  An  SEA  shall  submit  to  the 
Secretary  the  data  and  information 
required  under  paragraph  (c)  of  this 
section,  on  or  before  the  date 
established  by  the  Secretary  in  the 
Federal  Register. 

(e)  An  SEA  shall  make  the  data  and 
information  reported  to  the  Secretary 
available  for  publication  and 
dissemination  to  the  public,  particularly 
to  persons  of  limited  English  proficiency 
in  the  State. 

(20  U.S.C.  3242(b)) 

9548.11    What  additional  aethrtties  may  a 
State  educational  agency  (SEA)  provide 
under  this  program? 

(a)  An  SEA  may  propose  any  of  the 
following  additional  activities: 

(1)  Planning  and  developing 
educational  programs  such  as  those 
assisted  under  Title  VII. 

(2)  Reviewing  and  evaluating 
programs  of  bilingual  education, 
including  bilingual  education  programs 
that  are  not  funded  under  Title  VII. 

(3)  Providing,  coordinating,  or 
supervising  technical  and  other  forms  of 
non-financial  assistance  to  LEAs. 
community  organizations,  and  private 
elementary  and  secondary  schools  that 
serve  limited  English  proficient  persons. 

(4)  Developing  and  administering 
instruments  and  procedures  for  the 
assessment  of  the  educational  needs 
and  competencies  of  limited  English 
proficient  persons. 

(5)  Training  SEA  and  LEA  staff  to 
carry  out  the  purposes  of  programs 
assisted  under  Title  VII. 

(6)  Other  activities  and  services 
designed  to  build  the  capacity  of  SEAs      ' 
and  LEAs  to  meet  the  educational  needs 
of  limited  English  proficient  persons. 

(b)  An  SEA  shall  indicate  its  priorities 
for  funding. 

(20  U.SC.  3242(c}) 
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Subpart  C— How  Does  an  SEA  Apply 
for  an  Award? 

§  548.20    What  must  an  SEA  includ*  In  its 
application? 

An  SEA  shall  assure  the  Secretary  in 
its  application  that  it  will  work 
cooperatively  with  and  coordinate 
efforts  with  the  Multifunctional 
Resource  Centers,  the  Bilingual 
Evaluation  Assistance  Centers,  the 
National  Clearinghouse  for  Bilingual 
Education,  and  other  LEA  technical 
assistance  service  providers  in  the  State. 

(20  U.S.C.  3242) 

Subpart  D — How  Does  ttie  Secretary 
Make  an  Award? 

§  548.30    How  ars  funds  distrltHJted  to  an 
SEA? 

(a)  The  Secretary  may  award  to  an 
SEA  funds  necessary  for  the  proper  and 
efficient  conduct  of  a  project  under  this 
program. 

(b)(1)  The  amount  paid  to  an  SEA  for 
any  fiscal  year  may  not  be  less  than 
$50,000  nor  greater  than  5  percent  of  the 
total  amount  paid  to  LEAs  within  the  ^ 
State  under  Part  A  of  Tide  VII  during  the 
fiscal  year  preceding  the  year  for  which 
assistance  is  sought. 

(2)  The  amount  paid  to  an  SEA  for 
Fiscal  Year  1985  may  not  be  less  than 
$50,000  or  greater  than  5  percent  of  the 
total  amount  paid  in  Fiscal  Year  1984  to 
LEAs  under  the  Basic  Projects  Program 
and  the  Demonstration  Projects  Program 
previously  authorized  under  section  721 
of  Title  VII,  as  amended  by  Pub.  L  95- 
561  and  34  CFR  Parts  501  and  502  (1984), 
respectively. 

(c)  In  determining  the  amount  of  an 
award  to  an  SEA  the  Secretary 
considers — 

(1)  The  reasonableness  of  an  SEA's 
proposed  budget  to  carry  out  the 
activities  required  under  S  548.10; 

(2)  The  need  for  any  of  the  additional 
activities  proposed  under  §  548.11;  and 

(3)  The  total  funds  available  for 
awards  to  SEAs  under  this  program. 

(20  U.S.C.  3242(d)) 

§  548.31     How  doss  ths  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  9  548.32  in  deciding  whether  to 
approve  a  program  under  section  732. 

(b)  The  Secretary  awards  a  maximum 
of  100  points  to  evaluate  the  activities 
under  §  548.10  and  the  additional 
activities  an  SEA  may  propose  under 

S  548.11. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 


(d)  The  Secretary  awards  a  grant  to 
each  SEA  that— 

(1)  Meets  the  applicable  requirements 
in  Section  732  and  in  this  part;  and 

(2)  Submits  an  application  that 
achieves  a  score  of  at  least  50  points 
under  the  selection  criteria. 

(e)  The  Secretary  permits  an  SEA  to 
modify  and  resubmit  an  application  that 
has  been  disapproved  under  paragraph 
(d)(2)  of  this  section. 

(20  U.S.C.  3242) 

§548.32    What  selection  criteria  does  tne 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Plan  of  operation.  (25  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purposes  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly; 

(vi)  The  methods  the  SEA  proposes  to 
use  to  provide  services;  and 

(vii)  The  SEA's  plans  to  work 
cooperatively  with  and  coordinate 
activities  with  other  providers  of 
technical  assistance  to  avoid  duplication 
of  services  to  the  LEAs  in  the  State. 

(b)  Capacity  building.  (25  points)  The 
Secretary  reviews  each  application  for — 

(1)  A  clear  and  concise  plan  for 
developing  resources,  including 
activities  such  as  the  training  of  SEA 
personnel,  that  wall  increase  the 
capacity  of  the  State  to- 
ll) Collect  and  analyze  data  necessary 

to  identify  and  promote  effective 
educational  programs  and  practices  for 
limited  English  proficient  students;  and 
(ii)  Carry  out  other  activities  assisted 
under  this  part;  and 

(2)  The  commitment  of  the  State  to 
incorporate  and  build  the  proposed 
activities  into  the  State's  overall  ongoing 


programs  designed  to  improve  services 
to  LEAs  in  the  State. 

(c)  Quality  of  key  personnel.  (25 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  Participation  of  trained  personnel 
in  fields  related  to  the  objectives  of  the 
project; 

(iv)  The  time  that  each  person  referred 
to  in  paragraphs  (c)(2)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project:  and 

(v)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  activities  of  the  project,  as  well  as 
other  evidence  that  the  applicant 
provides. 

(d)  Cost  effectiveness.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
project  has  an  adequate  budget  and  is 
cost  effective  for  the  proposed  activities 
under  section  732. 

(e)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project 

Cross-Reference.  See  34  CFR  75.590 

Evaluation  by  the  grantee. 

(2)  The  Secretary  considers — 

(i)  The  method  used  to  determine 
effectiveness  of  activities  included  in 
the  SEA  plan; 

(ii)  How  the  applicant  determines  the 
effect  of  the  activities  on  LEA 
operations;  and 

(iii)  Methods  used  to  improve  delivery 
of  services  to  LEAs. 

(f)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  considers  the  extent 
to  which — 
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(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 
(20  U.S.C.  3242) 

Subpart  E— What  Conditions  IMust  Be 
Met  by  a  Recipient? 

§  548.40    Wttat  raquiremento  apply  to  an 
SEA? 

An  SEA  shall  use  funds  made 
available  under  this  program  to 
supplement  and,  to  the  extent  practical, 
increase  the  level  of  funds  that,  in  the 
absence  of  the  grant,  would  have  been 
made  available  by  the  State  for 
activities  required  and  authorized  under 
this  program.  In  no  case  may  the  funds 
made  available  under  this  program  be 
used  to  supplant  funds  already  being 
provided,  or  funds  that  would  have  been 
provided,  by  the  State  for  these 
activities. 

(20  U.S.C  3242(e)) 

(FR  Doc.  85-19546  Filed  a-15-«5;  8:45  am) 
BILLING  COOE  4000-«1-« 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  222 

Assistance  for  Local  Educational 
Agencies  in  Areas  Affected  by  Federal 
Activities  and  Arrangements  for 
Education  of  Children  Where  Local 
Educational  Agencies  Cannot  Provide 
Suitable  Free  Public  Education 

agency:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  establishment 
of  local  contribution  rates  under  the 
Impact  Aid  program.  The  rates  are  used 
by  the  Secretary  to  compute 
maintenance  and  operations  assistance 
to  local  educational  agencies  (LEAs)  in 
federally  affected  areas. 
EFFECTIVE  DATE:  These  regiilations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the  ' 
Department  of  Education  contact 
person. 

FOn  FURTNER  INFORMATION  CONTACT: 

Dr.  David  G.  Phillips,  Division  of  Impact 
Aid.  U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW..  Room  2109. 
Washington.  D.C.  20202-627Z 
Telephone:  (202)  245-1975. 
SUPPLEMENTARY  INFORMATION:  Under 
section  3  of  Pub.  L  81-874  (the  Act), 
commonly  referred  to  as  the  Impact  Aid 
program,  the  Secretary  provides 
assistance  for  maintenance  and 
operations  to  certain  LEAs.  LEAs 
eligible  to  participate  in  the  program  are 
those  providing  a  free  public  education 
to  certain  types  of  so-called  federally 
connected  children:  that  is,  children 
residing  on  Federal  property;  children 
residing  with  a  parent  who  is  employed 
on  Federal  property;  children  residing 
with  a  parent  who  both  resides  on  and 
is  employed  on  Federal  property;  and 
children  with  a  parent  on  active  duty  in 
one  of  the  uniformed  services. 

The  amendments  to  the  regulations 
affect  implementation  of  section  3  of  the 
Act.  This  section  contains  the  procedure 
used  by  the  Secretary  to  calculate 
payments  to  eligible  applicants.  Except 
for  the  changes  to  the  provisions 
governing  local  contribution  rates  and 
additional  assistance  under  sections 
3(d)(2)(B)  and  3(d)(3)(B)(ii)  of  the  Act. 
these  regulations  contain  no  other 
changes  to  the  regulations  implementing 
Pub.  L.  81-874.  The  majority  of  the 
provisions  are  very  similar  to  the  interim 


fmal  regulations  published  in  the 
Federal  Register  on  August  7. 1984. 
except  that  two  new  provisions, 
S9  222.33(c)  and  222.37,  have  been 
added  in  response  to  public  comments. 
The  amount  of  a  section  3  payment  is 
determined  by  several  factors:  The 
number(s)  and  type(s)  of  federally 
connected  children  attending  the 
schools  of  an  applicant  LEA;  the 
applicant's  local  contribution  rate;  the 
amount  of  the  annual  appropriation;  and 
the  distribution  formula  contained  in  the 
appropriation  legislation.  Among  other 
provisions,  section  3  requires  the 
Secretary  to  establish  for  each  applicant 
a  local  contribution  rate  and.  in  the  case 
of  certain  applicants,  to  determine 
which  LEAs  in  their  respective  States 
are  generally  comparable  to  those 
applicants.  The  majority  of  appHcants 
under  the  Impact  Aid  program  are  paid 
on  the  basis  of  the  minimum  rate 
guaranteed  by  the  Act.  These 
regulations  governing  local  contribution 
rates  and  the  identification  of  generally 
comparable  LEAs  apply  to  a  very  small 
but  important  group  of  applicants. 
Because  of  a  number  of  inquiries 
regarding  the  methods  used  by  the 
Secretary  to  identify  generally 
comparable  LEAs.  the  Secretary 
reviewed  the  cxurent  practices  and 
regulations  for  the  program  and 
determined  that  the  provisions 
governing  those  methods  should  include 
objective  factors  that  would  produce 
more  uniform  results  for  districts  with 
similar  characteristics. 

The  Secretary  proposed  changes 
including  such  objective  factors  to  the 
regulations  governing  local  contribution 
rates  originally  in  an  NPRM  published  in 
the  Federal  Register  on  March  30. 1984 
(49  FR  12950).  The  public  was  given  45 
days  in  which  to  conunent  on  the  NPRM. 
After  reviewing  the  comments  that  were 
received  and  adopting  several  of  the 
recommended  changes,  the  Department 
published  interim  final  regulations  on 
August  7, 1964  (49  FR  31628).  They 
became  effective  on  September  21. 1984. 
Because  of  the  interest  in  these 
regulations,  the  Secretary  invited  the 
public  to  comment  during  an  additional 
60-day  period  following  the  publication 
of  the  interim  final  regulations. 

The  Secretary  has  incorporated  into 
these  final  regulations  several  of  the 
recommendations  received  fi-om  the 
public  during  the  second  comment 
period.  Because  this  involved  a  number 
of  significant  changes,  another  NPRM 
was  published  in  the  Federal  Regbter  of 
June  14, 1985  (50  FR  25024).  A  30-day 
public  comment  period  was  provided  for 
this  second  NPRM. 


Summary  of  Changes  From  the  Interim 
Final  Regulations 

In  response  to  public  comments,  the 
Secretary  has  changed  the  way  LEAs 
may  be  grouped  using  the  grade-span 
factor  in  9  222.33(a).  After  consulting 
with  the  applicant  LEAs  in  its  States,  an 
SEA  has  the  option  of  grouping  all  LEAs 
by  the  specific  grade  spans  they  serve, 
or  it  may  group  LEAs  into  elementary, 
secondary,  or  unified  grade-span  groups, 
as  appropriate  LEAs  serving 
approximately  the  same  span  of  grades 
should  not  have  significant  differences 
in  educational  costs.  This  change  will 
allow  applicants  in  States  with  small 
numbers  of  LEAs  serving  their  identical 
grade  span  to  use  the  rate  method  in 
these  regulations.  A  summary  of  the 
comments  and  responses  is  contained  in 
the  Appendix  to  these  regulations. 

After  further  review  by  the 
Department,  other  editorial  and 
technical  changes  have  been  made  to 
make  the  regulations  clearer. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

List  of  Subjects  in  34  CFR  Part  222 

Education,  Education  of  the 
handicapped.  Elementary  and 
secondary  education.  Federally  affected 
areas.  Grant  programs — education. 
Public-housing,  Reports  and 
recordkeeping  requirements. 

Citation  of  Legal  Authority: 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.041,  School  Assistance  in  Federally 
Affected  Areas — Maintenance  and 
Operations] 

Dated:  August  13. 1985. 
William  |.  Bennett, 

Secretary  of  Education. 

PART  222— ASSISTANCE  FOR  LOCAL 
EDUCATIONAL  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 
AND  ARRANGEMENTS  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDUCATIONAL  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBLIC  EDUCATION 

The  Secretary  amends  Part  222  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows:  <' 
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1.  The  table  of  contents  for  Subpart  D 
is  revised  to  read  as  follows: 

Subpart  D — 0«n«raay  ComparaMa  Local 
Educational  Agandea;  Local  Contrlbutton 
Rataa 

Sec. 

222.30  Determination  of  local  contribution 
rateb.  general. 

222.31  Recommendation  of  local 
contribution  rate. 

222.32  Local  contribution  rate  guaranteed 
by  the  Act. 

^.33    Identification  of  generally 
comparable  LEAs. 

222.34  Local  contribution  rate  based  on 
generally  comparable  LEAb. 

222.35  Ck>mputatipn  of  local  contribution 
rate*. 

222.36  Determination  of  additional 
assistance. 

222.37  Determination  of  compensation  for 
unusual  geographical  factors. 

*         •         •         •         ft 

Authority:  Pub.  L  81-874,  as  amended.  64 
Stat.  1100  (20  U.S.C.  236-244).  unless 
otherwise  noted. 

2.  Subpart  D  of  Part  222  is  revised  to 
read  as  follows: 

Sut>part  D — Generally  Comparable 
Local  Educatiortal  Agencies;  Local 
Contribution  Rates 

S  222.30    Datarmlnation  of  local 
contribution  ratas:  genarai. 

(a)  Before  computing  the  amount  to  be 
paid  to  an  applicant  local  educational 
agency  (LEA)  under  section  3  of  the 
Impact  aid  program,  the  Secretary — 
after  consultation  with  the  LEA  and  its 
State  educational  agency  (SEA) — 
determines  the  LEA's  local  contribution 
rate. 

(b)  The  provisions  in  §§  222.31 
through  222.34  describe  the  methods  that 
maybe  recommended  by  LEAs  to  be 
used  by  the  Secretary  in  the 
determination  of  local  contribution 
rates. 

(c)  Except  as  specified  in 

S§  222.31(a)(2)  and  222.32(b),  the 
provisions  in  §§  222.31  through  222.37  do 
not  apply  to  applicant  LEAs  located  in — 

(1)  Puerto  Rico; 

(2)  Wake  Island; 

(3)  Guam; 

(4)  American  Samoa; 

(5)  The  Northern  Mariana  Islands; 

(6)  The  Virgin  Islands;  and 

(7)  Any  State  in  which  there  is  only 
one  LEA. 

■  (20  U.S.C.  238(d)(3)) 

§  222.31    Racommandation  of  local 
contritMJtion  rate. 

An  LEA  shall  recommend  to  the 
Secretary  one  of  the  following  types  of 
local  contribution  rates.  If  the 
recommended  local  contribution  rate 
meets  the  requirements  of  the  Act  and 


this  Part  222,  the  Secretary  accepts  the 
recommendation  and  bases  the  LEA's 
payment  on  that  rate. 

(a)  Guaranteed  Minimum  Rate.  (1) 
The  LEA  may  reconmiend  the  local 
contribution  rate  guaranteed  by  the  Act. 

(2)  In  the  case  of  a  jurisdiction  listed 
or  identified  in  S  222.30(c).  the  Secretary 
establishes  as  the  local  contribution  rate 
the  rate  guaranteed  by  the  Act. 

(3)  The  provisions  governing  this  rate 
are  in  I  222.32. 

(b)  Generally  Comparable  LEA  Rate. 
(1)  The  LEA  may  recommend  a  local 
contribution  rate  based  on  appropriate 
data  from  generally  comparable  LEAs 
within  its  State. 

(2)  The  provisions  governing  this  rate 
are  in  §§  222.33  through  222.35. 

(c)  '•Hold-Harmless  "  Rate  for  FY  1984. 
(1)  For  fiscal  year  (FY)  1984  only,  an 
LEA  that  was  paid  on  a  rate  above  the 
rate  guaranteed  by  the  Act  in  FY  1981 
mey  recommend  a  rate  37.57  percent 
greater  than  its  FY  1981  rate. 

(2)  To  compute  the  amount  of  a  rate 
under  paragraph  (c)(1)  of  this  section, 
multiply  the  FY  1981  section  3  local 
contribution  rate  by  1.3757. 

(3)  If,  during  FY  1981,  the  LEA 
received  additional  assistance  under 
section  3(d)(2)(B)  or  3(d)(3)(B)(ii)  of  the 
Act  as  well  as  a  regular  payment  under 
section  3,  the  LEA  may  apply  the  37.57 
percent  increase  only  to  the  rate  used 
for  determining  its  regular  payment 
under  section  3  for  FY  1981. 

(d)  "Hold-harmless"  Rate  for  FY  1985 
and  Subsequent  Years.  (1)  If  the 
generally  comparable  LEA  method 
described  in  S  222.33  results  in  a  regular 
section  3  rate  for  the  current  Hscal  year 
that  is  at  least  10  percent  less  than  an 
applicant's  prior  fiscal  year  regular 
section  3  rate,  the  applicant  may 
recommend  that  its  rate  for  the  current 
fiscal  year  be  90  percent  of  its  prior 
fiscal  year  rate. 

(2)  To  compute  the  amount  of  a  rate 
imder  paragraph  (d)(1)  of  this  section, 
multiply  the  prior  fiscal  year  section  3 
local  contribution  rate  by  .90. 

(3]  If,  during  the  prior  fiscal  year,  the 
LEA  received  additional  assistance 
under  sections  3(d)(2)(B)  or  3(d)(3)(B){ii) 
of  the  Act  as  well  as  a  regular  payment 
under  section  3,  the  LEA  may  apply  the 
.90  multiplier  only  to  the  rate  used  for 
determining  its  regular  payment  under 
section  3  for  the  prior  fiscal  year. 

(20  U.S  C.  238(d)(3):  242(b)) 

§222.32    Local  contribution  rata 
guarantaad  by  ttia  Act 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  local  contribution 
rate  guaranteed  by  the  Act  is  the  greater 
of— 


(1)  Fifty  percent  of  the  average  per 
pupil  expenditure  in  the  LEA's  State 
during  the  second  fiscal  year  preceding 
the  fiscal  year  for  which  the  local 
contribution  rate  is  being  computed;  or 

(2)  Fifty  percent  of  the  average  per 
pupil  expenditure  in  all  of  the  50  States 
and  the  District  of  Columbia  during  the 
second  fiscal  year  preceding  the  Bscal 
year  for  which  the  local  contribution 
rate  is  being  computed. 

(b)  If  a  rate  resulting  from  paragraph 
(a)(2)  of  this  section  exceeds  100  percent 
of  the  average  per  pupil  expendituire  in 
the  LEA's  State  for  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
the  local  contribution  rate  is  being 
computed,  the  Secretary  approves  a 
local  contribution  rate  that  is  equal  to 
that  State's  average  per  pupil 
expenditure  for  the  second  preceding 
fiscal  year. 

(20  U.S.C.  238(d)(3)(B)) 

S  222.33    Identification  of  generally 
comparable  L£Aa. 

(a)  If  an  LEA  wishes  to  recommend  to 
the  Secretary  a  rate  based  on 
appropriate  data  from  generally 
comparable  LEAs  within  its  State,  the 
SEA  for  that  State  shall  use  data  from 
the  second  fiscal  year  preceding  the 
fiscal  year  for  which  the  local 
contribution  rate  is  being  computed  to 
group  all  of  its  LEAs  as  follows: 

(1)  Grouping  by  Grade  Span/Legal 
Classification  Alone.  Divide  all  LEAs 
into  groups  that  serve  the  same  grade 
span  and  then  subdivide  the  grade  span 
groups  by  legal  classification,  if  the 
Secretary  considers  this  classification 
relevant  and  sufficiently  different  from 
grade  span  within  the  State.  As  an 

'  alternative  grade-span  division,  after 
consultation  with  the  applicant  LEAs  in 
the  State,  divide  all  LEAs  into 
elementary,  secondary,  or  imified  grade- 
span  groups,  as  appropriate,  within  the 
State. 

(2)  Grouping  by  Grade  Span/Legal 
Classification  and  Size,  (i)  Divide  all 
LEAs  into  groups  by  grade  span  (or  the 
alternative  grade-span  groups  described 
in  paragraph  (a)(1)  of  this  section)  and 
legal  classification,  if  relevant  and 
sufficiently  different  from  grade  span 
and  size.  The  SEA  shall  include  all 
applicant  LEAs  when  determining  each 
group. 

(ii)  List  all  LEAs  within  each  group  in 
descending  order  by  size  as  measured 
by  average  daily  attendance  (ADA). 
placing  the  LEA  with  the  largest  ADA  at 
the  top  of  the  list.  A  State  that  does  not 
tabulate  actual  annual  ADA  shall  use 
the  same  formula  for  establishing  ADA 
for  the  purpose  of  ranking  LEAs  by  size 
as  the  Department  of  Education  has 
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approved  for  the  purpose  of  calculating 
section  3  payments  for  applicant  LEAs 
in  the  State. 

(iii)  After  consultation  with  the 
applicant  LEAs  in  the  State,  divide  each 
group  into  either  two  subgroups  or  three 
subgroups. 

(iv)  To  determine  the  subgroups, 
divide  each  list  at  the  point(s]  that  will 
result  in  as  nearly  equal  numbers  of 
LEAs  in  each  subgroup  as  possible,  so 
that  no  group  is  more  than  one  LEA 
larger  than  any  other  group. 

(3)  Grouping  by  Grade  Span /Legal 
Classification  and  Location.  Divide  all 
LEAs  into  groups  by  grade  span  (or  the 
alternative  grade-span  groups  described 
in  paragraph  (a)(1)  of  this  section)  and, 
if  relevant  and  sufficiently  different  from 
grade  span  and  location,  legal 
classification:  then  subdivide  these 
groups  by  location,  as  determined  by 
placement  inside  or  outside  a 
metropolitan  statistical  area  (MSA)  as 
defined  by  the  U.S.  Bureau  of  the 
Census.  The  Department  of  Education 
will  supply  SEAs  with  lists  of  MSA 
classifications  for  their  LEAs.  and  only 
the  classifications  on  those  lists  will  be 
recognized  by  the  Department  for  the 
purposes  of  these  regulations. 

(4)  Grouping  by  Grade  Span/Legal 
Classification,  Size,  and  Location,  (i) 
Divide  all  LEAs  into  groups  by  grade 
span  (or  the  alternative  grade-span 
groups  described  in  paragraph  (a)(1)  of 
this  section)  and.  if  relevant  and 
sufficiently  different  from  grade  span, 
size,  and  location,  legal  classification: 
then  subdivide  these  groups  by  size  (into 
two  or  three  subgroups  for  each  grade 
span,  as  described  in  paragraph  (a)(2)  of 
this  section):  and  further  subdivide  these 
groups  by  location  (inside  or  outside  an 
MSA). 

(ii)  In  using  both  the  size  and  location 
factors,  the  SEA  shall  subdivide 
according  to  the  size  factor  before  the 
location  factor. 

(b)  After  applying  the  following 
restrictions,  the  SEA  shall  compute  a 
local  contribution  rate  according  to  the 
provisions  of  §  222.35  for  each  group  of 
generally  comparable  LEAs  identified 
under  paragraph  (a)  of  this  section: 

(1)  The  SEA  shall  not.  when 
computing  a  local  contribution  rate, 
include  the  following  heavily  impacted 
LEAs  in  any  group  of  generally 
comparable  LEAs: 

(i)  Any  LEA  having — in  the  second 
fiscal  year  preceding  the  fiscal  year  for 
which  the  local  contribution  rate  is 
being  computed— 20  percent  or  more  of 
its  ADA  composed  of  children  identified 
under  section  3(a)  of  the  Act. 

(ii)  Any  LEA  having — in  the  second 
fiscal  year  preceding  the  fiscal  year  for 
which  the  local  contribution  rate  is 


being  computed — 50  percent  or  more  of 
its  ADA  composed  of  children  identified 
under  section  3(b)  of  the  Act.  or  under 
both  sections  3(a)  and  3(b)  of  the  Act. 

(2)  The  SEA  shall  not  compute  a  local 
contribution  rate  for  any  group  that 
contains  fewer  than  10  LEAs. 

(c)(l)(i)  In  the  case  of  an  applicant 
LEA  that  satisfies  the  requirements 
contained  in  paragraph  (c)(2)  of  this 
section,  the  SEA.  in  consultation  with 
the  LEA,  may  select  a  subgroup  of  10  or 
more  generally  comparable  LEAs  from 
the  group  identiHed  under  paragraph 
(a)(2)  of  this  section  that  includes  the 
applicant  LEA. 

(ii)  An  LEA  that  otherwise  meets 
either  of  the  requirements  of  paragraph 
(c)(2)  of  this  section  but  serves  a 
different  span  of  grades  from  all  other 
LEAs  in  its  State  (and  therefore  cannot 
match  any  group  of  generally 
comparable  LEAs  under  paragraph 
(a)(2)  of  this  section)  must  be  matched, 
for  purposes  of  this  paragraph  (c)  only, 
to  a  group  using  legal  classification  and 
size  as  measured  by  ADA.  The  group 
identified  using  legal  classification  and 
size  will  be  the  applicant's  group  under 
paragraph  (a)(2)  for  purposes  of  this 
paragraph  (c)  only. 

(2)  In  order  to  qualify  under  paragraph 
(c)(1)  of  this  section,  an  applicant  LEA 
must  either — 

(i)(A)  Be  located  entirely  on  Federal 
land:  and 

(B)  Be  raising  either  no  local  revenues 
or  an  amount  of  local  revenues  the 
Secretary  determines  to  be  minimal:  or 

(ii)(A)  Be  located  in  a  State  where 
State  aid  makes  up  no  more  than  40 
percent  of  the  State  average  per  pupil 
expenditure  in  the  second  fiscal  year 
preceding  the  fiscal  year  for  which  the 
local  contribution  rate  is  being 
computed: 

(B)  Have  federally  connected  children 
identified  in  the  current  year  under 
section  3(a)  of  the  Act  equal  to  at  least 
20  percent  of  its  total  ADA:  and 

(C)  Have  federally  connected  children 
identified  in  the  current  year  under  both 
sections  3(a)  and  3(b)  of  the  Act  equal  to 
at  least  50  percent  of  its  total  ADA. 

(3)  In  the  case  of  an  applicant  LEA 
that  meets  either  of  the  requirements 
contained  in  paragraph  (c)(2)  of  this 
section,  the  SEA.  in  consultation  with 
the  LEA.  may  select  10  or  more 
generally  comparable  LEAs  that  share 
one  or  more  common  factors  of  general 
comparability  with  the  eligible  applicant 
LEA.  as  follows: 

(i)(A)  The  SEA  shall  consider  one  or 
more  generally  accepted,  objectively 
defined  factors  that  affect  the 
applicant's  cost  of  educating  its 
children.  Examples  of  such  cost-related 
factors  include  location  inside  or  outside 


an  MSA.  sparsity  of  population,  an 
unusually  large  geographical  area, 
economically  depressed  area,  low- 
income  families,  handicapped  children, 
neglected  or  delinquent  children,  low- 
achieving  childrea  children  with  limited 
English  proficiency,  and  minority 
children. 

(B)  The  SEA  shall  not  consider  cost- 
related  factors  that  can  be  varied  at  the 
discretion  of  the  applicant  LEA  or  its 
generally  comparable  LEAs  or  factors 
dependent  on  the  wealth  of  the 
applicant  LEA  or  its  generally 
comparable  LEAs.  Examples  of  factors 
that  shall  not  be  considered  include 
special  alternative  curricular  programs, 
pupil-teacher  ratio,  and  per  pupil 
expenditures. 

(ii)  The  SEA  shall  apply  the  factor(s) 
of  general  comparability  recommended 
under  paragraph  (c)(3)(i)  of  this  section 
in  one  of  the  following  ways  in  order  to 
identify  10  or  more  generally 
comparable  LEAs  for  the  eligible 
applicant  LEA  none  of  which  may  be 
heavily  impacted  LEAs: 

(A)  The  SEA  identifies  all  of  the  LEAs 
in  the  group  that  the  eligible  applicant 
LEA  belongs  to  under  paragraph  (a)(2) 
of  this  section  that  share  the 
recommended  factor(8).  If  the  subgroup 
containing  the  eligible  applicant  LEA 
includes  at  least  10  other  LEAs 
(excluding  heavily  impacted  LEAs),  it 
will  be  the  eligible  applicant  LEA's  new 
group  of  generally  comparable  LEAs. 
The  local  contribution  rate  for  the 
eligible  applicant  LEA  shall  be 
computed  using  the  data  for  all  of  the 
LEAs  in  the  subgroup  except  the  eligible 
applicant  LEA. 

Example.  An  eligible  applicant  LEA 
contains  a  designated  economically 
depressed  area,  and  the  SEA  recommends 
"economically  depressed  area"  as  an 
additional  factor  of  general  comparability. 
From  the  group  of  LEAs  under  paragraph 
(a)(2)  of  this  section  that  includes  the  eligible 
applicant  LEA.  the  SEA  identifies  two 
subgroups,  those  LEAs  that  contain  a 
designated  economically  depressed  area  and 
those  that  do  not.  The  entire  subgroup 
identified  by  the  SEA  that  includes  the 
eligible  applicant  LEA  is  that  LEA's  new 
group  of  generally  comparable  LEAs  if  it 
contains  at  least  10  LEAs. 

(B)  The  SEA  identifies  all  of  the  LEAs 
in  the  group  that  the  eligible  applicant 
LEA  belongs  to  under  paragraph  (a)(2) 
of  this  section  that  share  the 
recommended  factor(s).  The  SEA  then 
systematically  orders  all  of  the  LEAs  in 
the  group  that  includes  the  eligible 
applicant  LEA.  The  SEA  may  further 
divide  the  ordered  LEAs  into  subgroups 
by  using  logical  division  points  (e.g..  the 
median,  quartiles.  or  standard 
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deviations)  or  a  continuous  interval  of 
the  ordered  LEAs  (e.g.,  a  percentage  or  a 
numerical  range).  If  the  subgroup 
containing  the  eligible  applicant  LEA 
includes  at  least  10  other  LEAs 
(excluding  heavily  impacted  LEAs),  it 
will  be  the  eligible  applicant  LEA's  new 
group  of  generally  comparable  LEAs. 
The  local  contribution  rate  for  the 
eligible  applicant  LEA  shall  be 
computed  using  the  data  for  all  of  the 
LEAs  in  the  subgroup  except  the  eligible 
applicant  LEA. 

Example.  An  eligible  applicant  LEA  serves 
an  unusually  high  percentage  of  handicapped 
children,  and  the  SEA  recommends 
proportion  of  "handicapped  children"  as  an 
additional  comparability  factor.  From  the 
group  of  LEAs  under  paragraph  (a)(2)  of  this 
section  that  includes  the  eligible  applicant 
LEA.  the  SEA  lists  the  LEAs  in  descending 
order  according  to  the  percentage  of 
handicapped  children  enrolled  in  each  of  the 
LEAs.  The  SEA  divides  the  list  of  LEAs  into 
four  groups  containing  equal  numbers  of 
LEAs.  The  group  containing  the  eligible 
applicant  LEA  is  that  LEA's  new  group  of 
generally  comparable  LEAs  if  it  contains  at 
least  10  LEAs. 

Example.  An  eligible  applicant  LEA  serves 
an  unusually  high  percentage  of  minority 
children,  and  the  SEIA  recommends 
proportion  of  "minority  children"  as  an 
additional  comparability  factor.  From  the 
group  of  LElAs  under  paragraph  (a)(2)  of  this 
section  that  includes  the  eligible  applicant 
LEA,  the  SEA  lists  the  LEAs  in  descending 
order  according  to  the  percentage  of  minority 
children  enrolled  in  each  of  the  LEAs.  The 
SEA  chooses  from  the  list  of  LEAs  the  IS 
LEAs  whose  percentages  of  minority  children 
are  closest  to  the  eligible  applicant  LEAs. 
Tliese  15  LEAs  will  be  the  eligible  applicant 
LEA's  new  group  of  generally  comparable 
LEAs. 

(C)  The  SEA  may  reconunend  and 
apply  more  than  one  factor  of  general 
comparability  in  selecting  a  new  group 
of  10  or  more  generally  comparable 
LEAs  for  the  eligible  applicant  LEA.  If 
the  subgroup  containing  the  eligible 
applicant  LEA  includes  at  least  10  other 
LEAs  (excluding  heavily  impacted 
LEAs).  it  will  be  the  eligible  applicant 
LEA's  new  group  of  generally 
comparable  LEAs.  The  local 
contribution  rate  for  the  eligible 
applicant  LEA  shall  be  computed  using 
the  data  from  all  of  the  LEAs  in  the 
subgroup  except  the  eligible  applicant 
LEA. 

Example.  An  eligible  applicant  LEA  is  very 
sparsely  populated  and  serves  an  unusually 
high  percentage  of  children  with  limited 
EngUsh  proficiency.  The  SEA  recommends 
I'sparsity  of  population"  and  proportion  of 
"children  with  limited  English  proficiency"  as 
additional  comparability  factors.  Prom  the 
group  of  LEAs  under  paragraph  (a)(2)  of  this 
section  that  includes  the  eligible  applicant 
LEA  the  SEA  identifies  all  LEAs  that  are 
sparsely  populated.  The  SEA  further 


subdivides  the  sparsely  populated  LEAs  into 
two  groups,  those  that  serve  an  unusually 
high  percentage  of  children  with  limited 
English  proficiency  and  those  that  do  not. 
The  subgroup  of  sparsely  populated  LEAs 
that  serve  a  high  percentage  of  children  with 
limited  English  proficiency  is  the  eligible 
applicant  LEA's  new  group  of  generally 
comparable  LEAs. 

(4)(i)  Using  the  new  group  of  generally 
comparable  LEAs  selected  under 
paragraph  (c)(3)  of  this  section,  the  SEA 
shall  compute  the  local  contribution  rate 
for  the  eligible  applicant  LEA  according 
to  the  provisions  of  I  222.35. 

(ii)  The  SEA  shall  recommend  the 
resulting  local  contribution  rate  to  the 
Secretary  and  provide  the  Secretary  a 
description  of  the  additional  factor(s)  of 
genera)  comparability  and  the  data  used 
to  identify  the  new  group  of  generally 
comparable  LEAs. 

(iii)  The  Secretary  reviews  the 
recommended  local  contribution  rate 
and  supporting  data  and  accepts  them  if 
the  Secretary  determines  that  they  meet 
the  purposes  and  requirements  of  the 
Act  and  this  Part  222. 

(20  U.S.C.  238(d)(3)(A):  242(b)) 

(Approved  by  OMB  under  Control  No.  1810- 
0036) 

§  222.34    Local  contrilMition  rate  based  on 
gerMraHv  comparable  LEAs. 

(a)  In  selecting  its  recommended  rate, 
the  LEA  shall  use  the  following  steps; 

(1)  Step  1.  The  LEA  shall  select  the 
factor  or  factors  in  S  222.33  the  LEA 
wishes  to  use  as  the  basis  for  general 
comparability. 

(2)  Step  2.  Using  State-supplied  data, 
the  LEA  shall  identify  within  the  State 
the  entire  group  of  LEAs  (containing  at 
least  10  LEAs  exclusive  of  heavily 
impacted  LEAs]  that  matches  the  factor 
or  factors  selected  in  step  1  and  that 
contains  the  applicant  LEA  or  would 
contain  the  applicant  LEA  if  it  were  not 
heavily  impacted. 

(3)  Step  3.  The  LEA  shall  recommend 
to  the  Secretary  the  local  contribution 
rate,  which  the  SEA  has  computed 
according  to  the  provisions  of  §  222.35, 
based  on  the  group  identified  in  Step  2. 

(b)  A  heavily  impacted  LEA  is  entitled 
to— 

(1)  Apply  for  assistance  under  the 
program:  and 

(2](i)  Recommend  as  its  local 
contribution  rate  any  type  of  rate 
described  in  S  222.31  for  which  the  LEA 
is  eligible,  including  a  rate  based  on 
generally  comparable  LEAs;  and 

(ii)  Under  the  generally  comparable 
LEA  method,  recommend  for  itself  the 
local  contribution  rate  of  any  group  it 
would  be  included  in  based  on  grade 
span/legal  classification,  size,  and/or 
location,  if  it  were  not  excluded  as 


heavily  impacted  in  paragraph  (b)(1)  of 
§  222.33. 

Example.  An  I£A  applies  for  assistance 
under  section  3  of  the  Impact  Aid  Program 
and  wishes  to  recommend  to  the  Secretary  a 
local  contribution  rate  based  on  generally 
comparable  L£As  witliin  its  State. 

Characteristics  of  Applicant  LEA 

The  grade  span  of  the  applicant  LEA  is 
kindergarten  through  grade  8  (K-8).  In  the 
applicant's  Slate,  legal  classiTication  of  LEAs 
is  based  on  grade  span,  and  thus  do(^  not  act 
to  further  subdivide  groups  of  LEAs. 

The  ADA  of  the  applicant  LEA  is  above  the 
median  ADA  of  LEAs  serving  only  K-8  in  the 
State. 

The  applicant  LEA  is  located  outside  an 
MSA. 

Characteristics  of  Other  LEAs  Serving  Same 
Grade  Span 

The  SEA  of  the  applicant's  State  groups  all 
LEAs  in  its  State  according  to  the  factors  in 
5  222.33. 

The  SEA  identifies  the  following  groups: 

One  hundred  and  one  LEAs  serve  only  K-8. 
The  SEA  has  identified  a  group  of  SO  L£As 
having  an  ADA  above  the  median  ADA  for 
the  group  of  101.  one  LEA  having  an  ADA  at 
the  median,  and  a  group  of  50  LEAs  having  an 
ADA  below  the  median  ADA:  and  according 
to  S  222.33(a)(2)(i).  the  SEA  considers  51 
LEAs  to  have  an  ADA  below  the  median 
ADA. 

Of  the  101  LEAs  in  the  group,  the  SEA  has 
identified  a  group  of  64  LEAs  as  being  inside 
an  MSA  and  a  group  of  37  LEAs  as  l>eing 
outside  an  MSA. 

Among  the  group  of  SO  L£As  having  an 
ADA  above  the  median,  the  SEA  has 
identified  a  group  of  35  LEAs  as  being  inside 
an  MSA  and  a  group  of  15  L£As  as  being 
outside  an  MSA. 

Among  the  group  of  51  LEAs  having  an 
ADA  at  or  below  the  median,  the  SEIA  has 
identified  a  group  of  29  LEAs  as  being  inside 
an  MSA  and  22  LEAs  as  being  outside  an 
MSA. 

One  LEA  has  20  percent  of  its  ADA 
composed  of  children  identified  under  section 
3(a)  of  the  Act  and,  therefore,  must  be 
excluded  from  any  group  it  falls  within  l>efore 
the  SEA  computes  a  local  contribution  rate 
for  the  group.  The  LEA  has  an  ADA  t>elow 
the  median  ADA  and  is  located  outside  an 
MSA. 

On  the  basis  of  §  222.35.  the  SEA  computes 
the  local  contribution  rate  for  each  group  of 
generally  comparable  LEAs  that  the  SEIA  has 
identified. 

Selection  of  Generally  Comparable  LEAs 

The  applicant  LEA  selects  the  group  of 
generally  comparable  LEAs  matching  the 
factor  or  factors  it  wishes  to  use  as  the  l>asis 
for  general  comparability. 

Under  the  requirements  of  S  222.33.  the 
applicant  LEA  must  begin  with  the  group  that 
includes  all  LElAs  with  its  grade  span.  and.  if  . 
relevant  and  sufficiently  different,  legal 
classification.  In  this  case,  grade  span  and 
legal  classification  happen  to  t>e  the  same. 
Thus,  the  group  would  include  100  LEAs. 
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itfitT  r\cluding  the  one  hciivily  impacted 
I.KA. 

■|"he  applicant  IJJA  then  has  several 
options: 

Option  1.  The  applicant  LEA  may  select  as 
il.s  ^roup  ofgeneraly  comparable  LEAs  on 
ivhich  to  base  its  recommended  local 
I  onlrihution  rate  the  entire  group  of  100  LEAs 
serving  KS.  after  excluding  the  one  heavily 
impacted  LP.A.  The  applicant  LEA  then 
re(.t)mmends  to  the  Secretary  as  its  local 
contribution  rate  the  rate  computed  for  this 
group  by  the  SEA. 

Option  2.  Instead  of  selecting  the  group  of 
100.  the  applicant  L£A  may  .select  as  its 
generally  comparable  group  only  those  LEAs 
within  the  101  (the  heavily  impacted  LEA 
must  be  included  initially  for  the  purpose  of 
diflermining  the  median  ADA)  that  have  an 
ADA  above  the  median  ADA.  that  is.  the 
group  of  50.  The  applicant  LEA  then 
recommends  to  the  Secretary  as  its  local 
contribution  rate  the  rate  computed  for  the 
group  be  the  SEA. 

Option  3.  Instead  of  selecting  either  of  the 
groups  described  in  Options  1  and  2.  the 
applicant  LEA  may  select  as  its  generally 
comparable  group  only  those  LEAs  within  the 

100  that  are  outside  an  MSA:  that  is.  the 
group  of  36.  after  excluding  the  one  heavily 
impacted  L£A.  The  applicant  LEA  then 
recommends  to  the  Secretary  as  its  local 
contribution  rate  the  rale  computed  for  this 
group  by  the  SEA. 

Option  4.  Instead  of  selecting  any  of  the 
groups  described  in  Options  1.  2.  and  3,  the 
applicant  LEA  may  select  as  its  generally 
comparable  group  only  those  LEAs  that  both 
have  an  ADA  above  the  median  ADA  for  the 

101  and  are  outside  an  MSA:  that  is.  the 
group  of  15.  The  applicant  LEA  then 
recommends  to  the  Secretary  as  its  local 
contribution  rate  the  rate  computed  for  this 
group  by  the  SEA. 

However,  as  provided  in  §  222.33(b)(2).  if 
the  SEA  were  to  have  identified  fewer  than 
10  LEAs  under  any  factor  or  combination  of 
factors,  the  SEA  would  not  have  computed  a 
rate  for  such  a  group.  Therefore,  an  applicant 
LEA  included  in  such  a  group  would  not  be 
able  to  use  this  factor  or  combination  of 
factors  in  recommending  its  local 
contribution  rate  to  the  Secretary. 

The  heavily  impacted  LEA.  while  included 
for  determining  the  median  ADA.  is  excluded 
from  the  computation  of  any  group's  local 
contribution  rate.  However,  the  heavily 
impacted  LEA  may  recommend  for  itself  the 
local  contribution  rate  of  any  group  it 
matches  in  grade  span/legal  classification, 
size,  and/or  location  (that  is.  in  the  case  of 
the  heavily  impacted  LEA  referred  to  in  this 
example,  below  the  median  ADA  and  outside 
an  MSA),  provided  the  group  contains  at 
least  10  LEAs  that  are  not  heavily  impacted. 
(20  U.S.C.  238(d)(3)(A):  242(b)) 

(Approved  by  OMB  under  Control  No.  1810- 
0036) 

§  222.35    Computation  of  local  contiitnition 
rates. 

Except  as  otherwise  specified  in  the 
Act.  the  SEA.  subject  to  the  Secretary's 
review  and  approval,  shall  compute  a 
local  contribution  rate  for  each  group  of 


generally  comparable  LEAs  within  its 
Slate  that  was  identified  using  the 
factors  in  §  222.33.  as  follows: 

(a)(1)  The  SEA  shall  compile  the 
aggregate  local  current  expenditures  of 
the  comparable  LEAs  in  each  group  for 
the  second  fiscal  year  preceding  the 
fiscal  year  for  which  the  local 
contribution  rate  is  being  computed. 

(2)  For  purposes  of  this  section,  the 
SEA  shall  consider  only  those  aggregate 
current  expenditures  made  by  the 
generally  comparable  LEAs  from 
revenues  derived  from  local  sources.  No 
State  or  Federal  funds  may  be  included. 

(b)  The  SEA  shall  compile  the 
aggregate  number  of  children  in  ADA  to 
whom  the  generally  comparable  LEAs  in 
each  group  provided  a  free  public 
education  during  the  second  fiscal  year 
preceding  the  fiscal  year  for  which  the 
local  contribution  rate  is  being 
computed. 

(c)  The  SEA  shall  divide— 

(1)  The  aggregate  current  expenditures 
determined  under  paragraph  (a)  of  this 
section:  by 

(2)  The  aggregate  number  of  children 
determined  under  paragraph  (b)  of  this 
section. 

(d)  If  a  rate  computed  under  this 
section  is  lower  than  the  rate 
guaranteed  by  the  Act.  the  Secretary 
bases  the  LEA's  payment  on  the 
guaranteed  rate. 

(20  U.S.C.  238(d)(3)(A)) 

§  222.36    Determination  of  additional 
assistance. 

(a)  The  provisions  of  this  section 
govern  an  LEA  that  applies  to  the 
Secretary  for  additional  assistance 
under  section  3(d)(2)(B)  of  the  Act.  as 
well  as  applying  for  a  regular  payment 
under  section  3. 

(b)  If  the  LEA  is  applying  for  a  regular 
payment  under  section  3  based  on  a 
local  contribution  rate  guaranteed  by 
the  Act.  the  Secretary — 

(1)  In  determining  the  applicant  LEA's 
eligibility  for.  and  the  amount  of.  any 
additional  assistance,  considers  the  LEA 
comparable  to  all  LEAs  in  its  State;  and 

(2J  Establishes  the  rate  for.  and 
determines  the  amount  of.  the  additional 
assistance. 

(c)  If  the  LEA.  in  applying  for  a  regular 
payment  under  section  3.  recommends 
to  the  Secretary  a  local  contribution  rate 
based  on  generally  comparable  LEAs  in 
its  State,  the  Secretary— 

(1)  In  determining  the  applicant  LEA's 
eligibility  for.  and  the  amount  of.  any 
additional  assistance,  considers  as 
comparable  LEAs  the  same  LEAs  that 
the  applicant  identifies  as  comparable  in 
its  application  for  a  regular  payment 
under  section  3;  and 


(2)  Establishes  the  rate  for.  and 
determines  the  amount  of.  the  additional 
assistance. 

(d)  In  the  case  of  an  applicant  thai 
recommends  the  "hold-harmless"  rate, 
the  Secretary — 

(1)  In  determining  the  applicant  LEA's 
eligibility  for.  and  the  amount  of.  any 
additional  assistance,  considers  as 
comparable  LEAs  the  group  of  LEAs 
that  produces  the  highest  regular  section 
3  rate  under  the  generally  comparable 
LEA  method,  as  described  in  §  222.33(a); 
and 

(2)  Establishes  the  rate  for.  and 
determines  the  amount  of.  the  additional 
assistance. 

(20  U.S.C.  238(d)(2)(B):  242(b)) 

§  222.37    Determination  of  compensation 
for  unusual  geographical  factors. 

(a)  The  Secretary  may  determine, 
after  reviewing  the  data  provided  under 
paragraph  (c)  of  this  section,  that  an 
applicant  LEA  cannot  provide  a  level  of 
education  equivalent  to  that  provided  by 
the  generally  comparable  LEAs  on 
which  the  applicant'slocal  contribution 
rate  is  based  because  the  applicant's 
current  expenditures  are  affected  by 
unusual  geographical  factors,  and,  as  a 
result,  those  current  expenditures  are 
not  reasonably  comparable  to  the 
current  expenditures  of  the  generally 
comparable  LEAs. 

(b)  If  the  Secretary  makes  the 
determination  in  paragraph  (a)  of  this 
section,  the  Secretary  increases  the 
applicant  LEA's  local  contribution  rate 
up  to  the  amount  the  Secretary 
determines  will  compensate  the 
applicant  for  the  increase  in  its  current 
expenditures  necessitated  by  the 
unusual  geographical  factors,  but  no 
more  than  is  necessary  to  allow  the 
applicant  to  provide  a  level  of  education 
equivalent  to  that  provided  by  its 
generally  comparable  LEAs. 

(c)  When  applying  for  compensation 
under  this  section,  an  applicant  shall 
provide  the  Secretary  the  following 
information — 

(1)  A  specific  description  of  the 
unusual  geographical  factors  on  which 
the  applicant  is  basing  its  request  for 
compensation  under  this  section,  and 
objective  data  demonstrating  that  the 
applicant  is  more  severely  affected  by 
these  factors  than  any  other  LEA  in  its 
State: 

(2)  Objective  data  demonstrating  the 
specific  ways  in  which  the  unusual 
geographical  factors  affect  the 
applicant's  current  expenditures  so  that 
they  are  not  reasonably  comparable  to 
the  current  expenditures  of  the  generally 
comparable  LEAs  on  which  the 


applicant's  local  contribution  rate  is 
based: 

(3)  Objective  data  demonstrating  the 
specific  ways  in  which  the  unusual 
geographical  factors  prevent  the 
applicant  from  providing  a  level  of 
education  equivalent  to  that  provided  by 
the  generally  comparable  LEAs  on 
which  the  applicant's  local  contribution 
rate  is  based; 

(4)  Objective  data  demonstrating  that 
the  applicant's  fiscal  effort  per  student 
based  on  expenditures  of  State  and  local 
revenues  for  the  provision  of  free  public 
education  in  the  preceding  fiscal  year 
was  at  least  equal  to  the  same  fiscal 
effort  per  student  for  the  second 
preceding  fiscal  yean  and 

(5)  Any  other  information  that  the 
Secretary  may  reasonably  require  to 
make  the  determination  under 
paragraph  (a)  of  this  section. 

(d)  The  Secretary  does  not  provide 
compensation  under  section  3(d)(3)(B)(ii) 
to  an  applicant  in  a  State  that  takes  such 
compensation  into  account  in  an 
equalization  program  that  qualifies 
under  section  5(d)(2)  of  the  Act. 

(20  U.S.C.  238(d)(3)(B)(ii);  242  (b)) 
(Approved  by  OMB  under  Control  No.  1810- 
0036) 

Note  To  Readers. — This  appendix  will  not 
be  codified  in  the  Code  of  Federal 
Regulations. 

Appendix — Summary  of  Comments  and 
Responses  to  the  Notice  of  Proposed 
Rulemaking 

Part  222 — Impact  Aid  Program 

General 

A  number  of  commenters  expressed 
support  for  the  proposed  regulations, 
particularly  the  new  provision  in 
S  222.33(c)  which  applies  to  certain 
heavily  impacted  applicant  LEAs. 
Summaries  of  the  substantive  comments 
follow. 

Comment.  Several  commenters  stated 
that  30  days  for  comments  was  not 
enough  time  to  undertake  the  analysis 
required  for  the  proposed  regulations. 
Four  commenters  formally  requested 
more  time. 

Response.  No  change  has  been  made. 
These  regulations  have  been 
promulgated  in  compliance  with  the 
rulemaking  provisions  of  section  431  of 
the  General  Education  Provisions  Act, 
20  U.S.C.  1232,  which,  among  other 
things,  allow  the  Department  to  provide 
a  30-day  period  for  public  comments. 
The  Secretary  believes  that  30  days  is 
adequate  because  the  proposed 
regulations  contain  only  one  major 
change  from  the  interim  final 
regulations.  This  change  is  the  new 
provision  for  certain  heavily  impacted 
LEAs  in  {  222.33(c)  and  was  added  in 


response  to  public  comments.  The 
proposed  regulations  were  mailed  in 
advance  of  publication  to  the  applicant 
LEAs  that  the  Department  believed 
might  qualify  under  S  222.33(c)  so  that 
those  LEAs  could  begin  their  review  of 
the  new  provision.  The  other  major 
provisions  have  been  offered  for  public 
comment  for  a  total  of  135  days  over  a 
period  of  15  months. 

Comment.  One  commenter  contended 
that  the  regulations  should  not  take 
effect  until  FY  1986  because  of  the 
"hold-harmless"  rate  provision  in  the 
1985  appropriation  act  and  because  the 
fiscal  year  for  LEAs  has  ended  and  they 
have  already  received  and  spent  their 
payments. 

Response.  No  change  has  been  made. 
These  regulations  will  become  effective 
for  FY  1985.  This  effective  date  means 
that  qualified  LEAs  will  be  able  to  take 
advantage  of  the  new  special  provision 
for  certain  heavily  impacted  LEAs  in 
S  222.33(c].  Also,  any  LEA  that  can 
qualify  for  a  local  contribution  rate 
under  the  regulations  that  is  higher  than 
the  rate  it  would  receive  under  the 
"hold-harmless"  provision  in  the 
appropriation  act  will  be  able  to  receive 
that  higher  rate.  No  LEA  will  receive  a 
lower  rate  because  of  the  regulations 
taking  effect  for  FY  1985. 

Comment.  One  commenter  stated  that 
the  Department  should  "take  all  steps  to 
assure  Indian  students  receive  their  fair 
entitlement"  and  "Indian  parents  and 
community  organizations  should 
exercise  a  meaningful  role  in  the 
budgetary  process  and  other  critical 
areas  determining  the  quality  and 
quantity  of  educational  programs 
available  to  their  children."  Another 
commenter  asserted  that  many  Indian 
LEAs  did  not  have  adequate  time  or 
information  to  analyze  and  respond  to 
these  regulations.  In  the  commenter's 
view,  the  Department's  action  on  the 
regulations  was  a  violation  of  the 
Department's  own  policy,  and  certain 
legal  requirements,  to  ensure  the  . 
participation  of  Indian  parents  and 
tribes. 

Response.  No  change  has  been  made. 
The  Department  is  committed  to 
operating  all  of  its  programs  under  the 
terms  and  conditions  specified  in  the 
authorizing  legislation  and  the  annual 
appropriation  legislation.  This  means 
that  ail  applicants  for  Impact  Aid  funds 
receive  the  full  amounts  that  they  are 
entitled  to  receive  under  the  laws  in 
effect  at  the  time. 

The  Department  has  attempted  to 
solicit  the  widest  possible  participation 
from  the  interested  public  in  the 
development  of  these  regulations. 
Usually,  publication  in  the  JFederal 
Register  is  considered  adequate  notice 


of  a  proposed  change  in  Federal  policy. 
However,  the  Department  mailed  over 
4,000  copies  of  the  regulations  directly  to 
applicant  LEAs  (including  Indian  LEAs). 
SEAs.  the  Congress,  and  other  interested 
individuals  as  soon  as  the  copies  were 
available.  In  addition,  these  regulations 
were  discussed  by  Department  staff  at  a 
series  of  meetings  begiiming  with  those 
held  in  December  1984  with  SEA 
representatives,  and  including  the 
March  1985  conference  of  the  National 
Association  of  Federally  Impacted 
Schools,  and  the  annual  National  Indian 
Impaction  conference  held  in  June.  In 
addition  to  these  efforts,  Department 
staff  have  provided  technical  assistance 
freely  to  applicants  whenever  they  have 
requested  help  in  applying  the 
provisions  in  the  regulations.  The 
Secretary  believes  that  the  Department's 
policies  have  been  fully  implemented  in 
the  development  and  publication  of 
these  regulations. 

The  Impact  Aid  program  law  has  a 
special  provision  that  speciflcally 
requires  LEAs  that  receive  funds  under 
this  program  on  behalf  of  children 
residing  on  Indian  lands  to  solicit  parent 
and  community  involvement  in  the 
development  of  the  curricular  designed 
to  serve  these  children.  Commenting  on 
regulations  such  as  these  is  one  way 
that  Indian  parents  and  community 
organizations  can  also  influence  policies 
that  affect  their  children's  educational 
programs.  They  can  accomplish  this  too 
by  keeping  informed  of  activities  at  all 
levels  of  government  that  may  affect  the 
programs,  and  generally  communicating 
their  views  to  government  agencies  and 
congressional  representatives. 

Comment  One  commenter  pointed  out 
that  these  regulations  failed  "to  address 
critical  problems  in  the  Impact  Aid 
program,  such  as  ambiguities  relating  to 
funding  under  section  3(d)(2)(B)." 

Response.  No  change  has  been  made. 
The  subject  of  these  regulations  is  the 
establishment  of  local  contribution 
rates,  and  they  were  not  intended  to 
implement  section  3(d)(2)(B)  of  the  Act. 
The  Secretary  may  publish  regulations 
concerning  section  3(d)(2)(B)  in  the 
future. 

Comment.  One  commenter  believed 
that  the  Department  should  commit 
itself  to  reviewing  the  regulations  after 
they  have  been  in  effect  for  one  year  to 
ensure  that  they  meet  the  needs  of 
Indian  districts. 

Response.  No  change  has  been  made. 
Program  policies  are  routinely  reviewed 
to  make  sure  that  they  comply  with  the 
requirements  and  intent  of  the  Act  and 
are  effective  and  appropriate.  The 
policies  contained  in  these  regulations 
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will  also  be  subject  to  the  same  kind  of 
Departmental  review. 

Section  222.30    Determination  of  local 
contribution  rates:  general 

Comment  One  commenter  asserted 
that  the  "hold-harmless"  provision 
contained  in  these  regulations  "suffers 
the  same  infirmities  as  the 
corresponding  provision  for  1984.  That 
is,  the  provision  perpetuates  the  use  of 
rates  formerly  derived  in  violation  of  the 
Impact  Aid  Law,"  continuing  the 
"inequitable  levels  of  funding  obtained 
in  1981.  due  to  the  operation  of  the 
S50.00  rule." 

Response.  No  change  has  been  made. 
The  "hold-harmless"  provision  has  been 
included  in  these  regulations  as  a  result 
of  numerous  public  comments.  Further, 
many  comments  were  received  during 
the  most  recent  comment  period 
commending  the  Department  for 
including  the  provision.  The  Secretary 
continues  to  believe  that  the  "$50  rule" 
was  a  valid  method  under  the  Act  and 
previous  regulations  for  determining 
which  LEAs  are  generally  comparable  to 
an  applicant.  Two  recent  court  decisions 
have  upheld  this  view.  Use  of  that  rate 
method  has  been  discontinued, 
however,  because  the  Secretary  believes 
that  the  method  contained  in  these 
regulations  is  sounder  and  more 
equitable. 

Comment.  One  commenter  objected  to 
the  Department  prohibiting  applicants 
from  basing  a  rate  under  the  "hold- 
harmless"  provision  on  a  rate 
established  under  section  3{d)(3)(B){ii) 
and  in  1984,  prohibiting  applicants  in 
states  with  unorganized  territory  from 
using  the  generally  comparable  LEA  rate 
method  at  all,  including  the  "hold- 
harmless"  provision. 

Response.  No  change  has  been  made. 
The  Secretary  has  determined  that  it 
would  not  be  appropriate  to  apply  the 
"hold-harmless"  provision  to  rates 
established  under  section  3(d)(3)(B)(ii) 
or  section  3(d)(2)(B)  of  the  Act  because 
applicants  must  apply  for  rates  under 
these  sections  every  year  and  must 
demonstrate  financial  need,  among 
other  requirements,  for  an  increased  rate 
to  be  approved  under  either  section. 
Although  an  LEA  may  be  eligible  one 
year  for  an  increased  rate  under  one  of 
these  sections,  it  may  not  be  eligible  the 
following  year. 

The  Department  also  has  not  made 
the  generally  comparable  LEA  rate 
method  retroactively  available  to  LEAs 
in  States  with  unorganized  territory  for 
FY  1984  because  the  Act  provides  the 
Secretary  the  discretionary  authority  to 
assign  the  guaranteed  minimum  rate  to 
LEAs  in  States  with  unorganized 
territory. 


Section  222.31    Recommendation  of 
local  contribution  rate. 

Comment.  One  commenter  requested 
that  the  Department  modify  the  "hold- 
harmless"  provision  in  S  222.3l|d)  so 
that  local  contribution  rates  for  small 
Indian  districts  will  not  decrease  by 
more  than  5  percent  from  their  prior 
year's  rates,  rather  than  the  10  percent 
currently  in  the  regulations.  Another 
commenter  suggested  that  the 
regulations  guarantee  that  "no  IF.  A 
shall,  by  virtue  of  the  estabhshment  of  a 
rate  under  the  hold  harmless  provision, 
suffer  a  total  LEA  budget  decrease  of 
more  than  foiu-  percent." 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  the  10 
percent  "hold-harmless"  provision 
allows  LEAs  an  adequate  transition  to 
the  generally  comparable  LEA  rate 
method  contained  in  these  regulations. 
Further,  the  "hold-harmless"  provision 
in  §  222.31(d)  will  not  be  effective  until 
FY  1986  because  of  the  "hold-harmless" 
provision  in  the  FY  1985  appropriation 
act.  This  should  give  applicant  LEAs 
sufficient  time  to  adjust  their  budgets,  if 
necessary,  to  avoid  disruption  to  their 
school  programs.  The  Secretary  has  no 
authority  to  control  the  amount  of  an 
applicant's  payment  in  the  manner 
suggested  by  the  second  commenter. 

Section  222.33    Identification  of 
generally  comparable  LEAs. 

Comment.  One  commenter  stated  that 
the  regulations  should  be  amended  "to 
require  the  SEA  to  inform  the  LEAs  of 
the  processes  and  rationale  used  at 
every  stage  of  the  procedures  described 
in  §5  222.33(a)  and  222.33(b)."  and  to 
define  the  term  consultation  "in  a  way 
that  assures  LEAs  will  receive  advance 
written  notice  of  the  processes  and 
rationale  the  SEA  intends  to  use." 

Response.  No  change  has  been  made. 
The  majority  of  the  procedures  required 
of  the  SEA  in  §5  222.33  (a)  and  (b)  are 
not  discretionary  in  nature.  Where  they 
are.  as  in  the  division  of  LEAs  by  grade 
span  and  size,  the  Secretary  does 
require  the  SEA  to  consult  with  the 
applicant  LEAs  in  its  State.  However, 
the  Secretary  does  not  believe  that  it  is 
appropriate  or  necessary  to  specify  a 
particular  form  for  this  consultation. 

Comment.  One  commenter  again 
declared  that  ADA  will,  in  effect,  be  the 
only  criterion  used  to  identify  generally 
comparable  LEAs  even  under  the  new 
special  provision  for  certain  heavily 
impacted  LEAs. 

Response.  No  change  has  been  made. 
The  generally  comparable  LEA  method 
in  these  regulations  is  based  on  a 
number  of  factors  of  general 
comparability  including  grade  span. 


legal  classification  (if  the  Secretary 
regards  this  classification  as  relevant 
and  sufficiently  diffeient  from  other 
factors  used),  size  as  measured  by  ADA, 
and  location  as  determined  by 
metropolitan  status.  No  option  in  these 
regulations  uses  ADA  as  the  only  factor 
on  which  comparability  is  determined. 
Heavily  impacted  LEAs  that  qualify  to 
use  the  special  provision  in  9  222.33(c) 
may  use  any  of  a  variety  of  cost-related 
factors  for  identifying  their  groups  of 
generally  comparable  LEAs  in  addition 
to  grade  span/legal  classification  and 
size. 

Comment.  One  conunenter  stated  that 
his  LEA  could  not  use  any  of  the  options 
under  the  generally  comparable  LEA 
rate  method  because  there  are  fewer 
than  10  LEAs  in  the  State  with  the  same 
grade  span  and  legal  classification.  This 
commenter,  as  well  as  several  others, 
requested  that  the  regulations  be 
amended  to  allow  the  use  of  groups  with 
fewer  than  10  generally  comparable 
LEAs.  ^ 

Response.  A  change  has  been  made. 
While  the  minimum  number  of  10 
generally  comparable  LEAs  has  not 
been  changed,  the  first  commenter's 
circumstances  have  been  addressed. 
The  regulations  have  been  amended  to 
allow  an  SEA,  in  consultation  with  the 
applicant  LEAs  in  the  State,  to  divide  all 
LEAs  into  elementary,  secondary  or 
unified  grade-span  groups.  The 
Secretary  believes  that,  for  general 
comparability  purposes,  it  is  appropriate 
to  allow  the  grouping  of  LEAs  serving 
approximately  the  same  span  of  grades. 
In  the  case  of  the  first  commenter,  this 
change  will  mean  that  the  12  other  LEAs 
in  his  State  serving  grades  K-12  or  1-12 
that  are  classified  as  "city"  districts  can 
be  grouped  together  under  §  222.33(a)(1). 

Comment.  One  commenter  requested 
that  the  regulations  be  amended  to 
include  a  provision  allowing  the 
Secretary  to  exempt  Indian  LEAs  from 
the  requirement  that  their  groups  of 
generally  comparable  LEAs  contain  at 
least  10  LEAs.  (Several  other 
commenters  objected  generally  to  the 
requirement  that  a  group  contain  at  least 
10  LEAs.)  The  commenter  suggested  that 
the  provision  also  include  authority  for 
the  Secretary  to  adjust  downward  any 
rate  found  to  be  inconsistent  with  the 
purposes  of  the  Impact  Aid  program. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  believe  that  such 
an  exemption  is  warranted  because  this 
sytem  of  determining  local  contribution 
rates  provides  applicants  with  widely 
varying  circumstances  sufficient 
fiexibility  to  identify  generally 
comparable  LEAs.  The  requirement  in 
the  regulations  for  a  minimum  number  of 


LEAs  in  a  group  is  consistent  with  the 
view  expressed  in  the  legislative  history 
that  the  larger  the  number  of 
comparable  LEAs  on  which  a  local 
contribution  rate  is  based,  the  more 
objective  and  equitable  the  resulting 
rate  will  be.  The  commenter's  last 
suggestion  has  not  been  adopted 
because  the  Secretary  is  required  to 
calculate  local  contribution  rates 
according  to  a  formula  specified  by  the 
Act  which  does  not  allow  the  Secretary 
to  adjust  rates  in  the  manner  suggested 
by  the  commenter. 

Comment.  One  commenter 
complained  that  dividing  all  LEAs  by 
size  into  only  two  groups  would 
adversely  affect  smaller  schools.  The 
commenter  requested  that  SEAs  be 
allowed  to  use  their  discretion  when 
dividing  LEAs  into  groups  based  on  size. 

Response.  No  change  has  been  made. 
Section  222.33(a)(2]  allows  an  SEA,  after 
consulting  with  the  applicant  LEAs  in  its 
State,  to  divide  each  grade  span/legal 
classification  group  into  either  two  or 
three  subgroups.  This  option  of  dividing 
into  two  or  three  subgroups  was 
proposed  in  comments  on  the  interim 
final  regulations,  published  August  7, 
1984. 

Comment.  One  commenter  contended 
that  the  qualifier  "relevant"  should  not 
be  applied  to  the  factor  of  legal 
classification  in  §  222.33(a)(1),  and 
presumably  in  the  other  sections  in 
which  it  is  used,  since  the  term  "legal 
classification"  is  not  modified  in  such  a 
way  in  the  legislative  history  of  the  Act. 
The  commenter  stated  that  the 
legislative  history  indicates  that  legal 
classification  is  the  first  factor  that  must 
be  used  to  identify  generally  comparable 
LEAs,  and  that  it  is  to  be  considered 
relevant  as  a  matter  of  fact. 

Response.  No  change  has  been  made. 
While  the  legislative  history  presumes 
that  legal  classification  under  State  law 
is  relevant  in  identifying  generally 
comparable  LEAs  for  the  purpose  of 
establishing  local  contribution  rates,  this 
is  not  the  case  in  many  States.  Where  it 
does  have  a  relationship  to  educational 
costs,  these  regulations  require  its  use  in 
that  identification  of  generally 
comparable  LEAs.  In  many  States,  it  will 
not  be  necessary  to  use  legal 
classification,  either  because  it  is  based 
on  grade  span,  size,  or  metropolitan 
location  and  would  be  redundant  under 
these  regulations,  or  because  it  has  no 
bearing  on  an  LEA's  ability  to  raise  local 
revenues  or  on  educational  costs. 

Comment.  One  commenter  questioned 
whether  his  school  district  would 
qualify  under  §  22;!.33(c)(2)(i]  if  small 
amounts  of  property  in  the  district, 
which  is  located  entirely  on  an  Indian 
reservation,  are  privately  owned. 


Another  commenter  recommended 
amending  the  regulations  so  that  LEAs 
with  small  amounts  of  private  property 
would  qualify  under  §  222.33(c)(2)(i). 

Response.  No  change  has  been  made. 
Section  222.33(c)(2)(i)  was  designed  to 
apply  to  the  most  extreme  cases  where 
LEAs  have  no  taxable  land  within  their 
boundaries.  To  be  eligible  under  this 
section  of  the  regulations,  the  LEA  must 
be  composed  entirely  of  Federal  land. 
The  presence  of  any  privately  owned 
land  in  the  district  will  disqualify  an 
LEA  under  this  section.  However,  it  is 
possible  that  the  first  commenter's  LEA, 
and  others  like  it,  would  meet  the 
criteria  under  §  222.33(c](2)(ii)  and, 
therefore,  would  qualify  to  apply  for  a 
special  local  contribution  rate  under  that 
section. 

Comment.  One  commenter  requested 
that  the  less  than  40  percent  State  aid 
requirement  in  §  222.33(c)(2)(ii)  be 
eliminated  because  it  would  prevent  too 
many  LEAs  from  using  the  new  special 
provision  for  certain  heavily  impacted 
LEAs. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  these 
regulations  work  well  for  the  majority  of 
applicants  under  this  program.  Section 
222.33(c]  is  intended  to  apply  to  those 
LEAs  whose  extreme  circumstances 
warrant  special  treatment.  The 
requirements  of  this  section,  including 
the  one  that  an  LEA  be  located  in  a 
State  that  provides,  on  the  average,  40 
percent  or  less  of  the  average  per  pupil 
expenditure,  are  designed  to  identify  a 
limited  number  of  LEAs  with  unusual 
circumstances  that  result  in  a  restricted 
ability  to  raise  local  revenues  and  a 
greater  dependence  on  funds  received 
under  the  Impact  Aid  program. 

Comment.  One  commenter  stated  that 
the  "requirement  of  a  'b'  student 
presence  should  be  eliminated  from 
§  222.33(c)(2}(ii)(C)." 

Response.  No  change  has  been  made. 
To  qualify  for  the  special  rate  provision, 
an  LEA  must  have  "a"  children  equal  to 
at  least  20  percent  of  its  total  ADA  and 
federally  connected  children  totalling  at 
least  50  percent  of  its  total  ADA.  The  50 
percent  federally  connected  children 
can  include  "b"  children  as  well  as  "a" 
children,  but  an  LEA  is  not  required  to 
have  any  "b"  children  to  be  eligible 
under  this  provision. 

Comment.  One  commenter  requested 
that  an  LEA  qualifying  for  a  special 
local  contribution  rate  under  §  222.33(c) 
be  allowed  to  identify  its  subgroup  of 
generally  comparable  LEAs  by  first 
applying  a  non-wealth  related  factor 
and  then  dividing  by  size. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  size  as 
measured  by  ADA  has  a  significant 


influence  on  educational  costs  and 
should  be  one  of  the  first  factors  applied 
in  identifying  subgroups  of  generally 
comparable  LEAs. 

Comment.  Two  commenters  requeste<l 
that  the  Secretary  amend  §  222.33(c)  to 
allow  the  heavily  impacted  LEAs 
eligible  under  that  section  to  identify 
their  generally  comparable  LEAs  from 
any  of  the  groups  under  S  222.33(a)  and 
not  just  from  the  second  group  based  on 
grade  span/legal  classification  and  sizf.. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  the  two 
factors  of  grade  span/legal  classification 
and  size  are  particularly  relevant  to 
educational  costs  and  should  be  used  by 
all  of  the  heavily  impacted  LEAs  eligible 
under  §  222.33(c). 

Comment.  One  commenter  asserted 
that  the  distinction  between  allowable 
and  non-allowable  factors  under 
§  222.33(c)  would  penalize  Indian 
schools  that  are  attempting  to  upgrade 
their  curricula,  and  that  the  concept  of 
local  control  "means  that  the  federal 
government  has  no  business  determining 
which  educational  programs  are 
variable  at  the  instance  of  the  school 
board  and  which  are  not."  The 
commenter  further  stated  that  there  is 
no  objective,  uniform  way  to  determine 
allowable  cost  factors,  especially  in 
States  providing  relatively  high  amounts 
of  State  aid. 

Response.  No  change  has  been  made. 
While  the  programs  that  serve  children 
with  special  needs  cannot  be  used  as  a 
factor  for  identifying  generally 
comparable  LEAs  under  §  222.33(c).  the 
presence  of  children  requiring  these 
programs  can  be  used  as  a  factor.  The 
Secretary  believes  that  it  is  i}ossible  and 
appropriate  to  distinguish  between 
those  factors  that  are  cost-related  and 
those  that  are  not.  Making  this 
distinction  is  consistent  with  the 
Secretary's  broad  discretion  to  identify 
LEAs  that  are  generally  comparable  to 
applicants.  The  validity  of  the  factors 
that  may  be  used  under  S  222.33(c)  and 
their  relationship  to  school  costs  are 
widely  recognized  by  school  finance 
authorities.  The  level  of  State  funding 
does  not  alter  the  factors  that  affect 
LEAs'  costs.  It  should  be  pointed  out, 
however,  that  applicants  in  States 
providing  relatively  high  levels  of  State 
aid  are  not  eligible  to  use  the  special 
provisions  of  §  222.33(c). 

Comment  Two  commenters  asserted 
that  it  would  be  impossible  to  identify 
10  non-heavily  impacted  LEAs  using 
objectively  defined  criteria  that  are  in 
any  way  comparable  to  their  LEAs. 
These  commenters  recommended  that  in 
cases  such  as  theirs,  applicants  should 
be  allowed  to  show,  using  a  process 
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similar  to  that  described  in  S  222.37  (the 
provision  governing  the  determination  of 
compensation  for  increased 
expenditures  as  a  result  of  geographical 
factors),  how  socially-related  factors 
have  increased  their  expenditures. 

Response.  No  change  has  been  made. 
The  authority  to  provide  compensation 
for  geographical  factors  is  found  in 
section  3(d)(3){B)(ii)  of  the  Act.  There  is 
no  similar  provision  governing 
additional  compensation  for  the  types  of 
socially-related  factors  mentioned  by 
the  commenters.  However,  such  social 
factors  may  be  used  to  identify  a  group 
of  generally  comparable  LEAs  by  an 
applicant  qualifying  for  a  local 
contribution  rate  under  §  222.33(c).  It  is 
not  necessary  for  an  applicant  to 
identify  a  group  of  10  LEAs  that  are 
identical  in  their  circumstances.  Instead, 
it  is  only  necessary  for  an  applicant  to 
identify  a  group  of  LEAs  that  share  a 
cost-related  factor  to  some  degree.  The 
commenters  may  want  to  consider 
alternative  ways  of  applying  the  factors 
they  mention  to  identify  groups  of 
generally  comparable  LEAs.  The 
examples  found  in  5  222.33(c)  should  be 
helpful  in  suggesting  ways  of  applying 
appropriate  factors  so  that  a  group  of  at 
least  10  LEAs  could  be  identified. 
Applicants  should  feel  free  to  contact 
Department  staff  for  assistance  in 
utilizing  this  special  provision. 

Comment.  Four  commenters  stated 
that  the  special  provision  in  §  222.33(c) 
does  not  adequately  address  the  needs 
of  the  applicants  whose  boundaries  are 
coterminous  with  the  boundaries  of 
Federal  military  installations  because 
the  effect  of  the  regulations  is  to  reduce 
their  local  contribution  rates  to  the 
statutory  gruaranteed  minimum  rate  (in 
their  case,  one-half  the  national  average 
per  pupil  expenditure).  They  suggested 
that  for  such  districts  the  Secretary 
either  allow  the  LEAs  to  select  10 
comparable  LEAs  from  their  subgroup  to 
determine  their  local  contribution  rates, 
or  assign  these  LEAs  local  contribution 
rates  equal  to  100  percent  of  the  national 
average  per  pupil  expenditure.  Another 
commenter  simply  asserted  that  the 
special  provision  fails  to  address  the 
needs  of  heavily  impacted  LEAs. 

Response.  No  change  has  been  made. 
In  the  preamble  to  the  notice  of 
proposed  rulemaking  published  June  14, 
1985.  the  Secretary  made  a  special 
request  for  specific  suggestions  for  an 
alternative  procedure  based  on 
objective  factors  if  commenters  did  not 
find  that  the  new  provision  in  §  222.33(c) 
met  the  needs  of  the  applicants  for 
whom  it  was  designed.  While  objecting 
to  the  provision  as  it  appeared  in  the 
regulations,  these  commenters  have 


failed  to  provide  a  specific,  substantive 
alternative  as  requested  by  the 
Secretary.  The  use  of  cost-related 
factors  to  identify  groups  of  generally 
comparable  LEAs  makes  the  procedure 
in  §  222.33(c)  more  objective,  systematic, 
and  statistically  reliable  than  simply 
allowing  the  selection  of  any  10  LEAs 
without  reference  to  any  criteria,  as  the 
commenters  suggested.  If  the 
commenters  are  aWe  to  use  objective 
factors  to  identify  a  group  of  10 
generally  comparable  LEAs  that  spend 
an  amount  equal  to  the  national  average 
per  pupil  expenditure  from  local  sources 
and  the  Secretary  finds  that  the 
selection  process  meets  the  purposes  of 
the  Act  and  the  requirements  of  these 
regulations,  the  Secretary  will  approve 
that  amount  for  their  local  contribution 
rates. 

Section  222.35    Computation  of  local 
contribution  rates. 

Comment  Four  commenters  requested 
that  payments  be  made  on  the  basis  of 
average  daily  membership  (ADM) 
instead  of  average  daily  attendance 
(ADA).  One  commenter  suggested  that 
payments,  especially  to  Indian  LEAs 
experiencing  high  truancy  rates,  should 
be  based  on  no  less  than  95  percent  of 
an  applicant's  ADM.  The  commenter 
contended  that  because  the  Department 
does  not  use  current  ADA  data,  his 
district  would  not  benefit  from  this 
year's  improved  attendance. 

Response.  No  change  has  been  made. 
The  Act  requires  that  section  3 
payments  be  calculated  using  the 
number  of  federally  connected  children 
in  average  daily  attendance  in  the 
applicant's  schools.  The  Department 
uses  the  most  current  and  best  ADA 
data  available  to  calculate  payments. 
Several  years  ago,  in  an  effort  to  reduce 
the  paperwork  burden  on  applicants,  a 
decision  was  made  not  to  require 
applicant  LE.^s  to  report  final  ADA  data 
at  the  end  of  the  school  year.  Instead,  a 
ratio  of  the  prior  year's  attendance  to 
membership  is  applied  to  the  current 
year's  membership  to  determine  the 
ADA  used  to  calculate  an  applicant's 
payment.  Any  improvement  in  this 
year's  attendance  is  reflected 
automatically  in  the  following  year's 
payment. 

Comment  Three  commenters  objected 
to  eliminating,  for  mihtary  coterminous 
LEAs,  local  funds  spent  for  capital 
outlays  and  payments  toward  the 
retirement  of  regular  and  revenue  bonds 
for  the  calculation  of  their  local 
contribution  rates. 

Response.  No  change  has  been  made. 
Expenditures  for  capital  outlays  and 
debt  service  are  specifically  excluded  by 


the  Act  from  the  calculation  of  the  local 
contribution  rate  for  any  applicant. 

Section  222.37   Determination  of 
compensation  for  unusual  geographical 
factors. 

Comment  One  commenter  stated  his 
belief  that  }  222.37  apparently  allows 
only  one  LEA  in  each  State  to  qualify  for 
an  increased  local  contribution  rate 
under  section  3(d)(3)(B)(ii)  of  the  Act. 
The  commenter  further  stated  that  this 
result  contradicts  the  provision  in  the 
Act  which  offers  increased  funding  to  all 
the  LEAs  that  qualify,  no  matter  how 
many  there  may  be. 

Response.  No  change  has  been  made. 
Section  222.37  allows  more  than  one 
LEA  in  each  State  to  qualify  for 
increased  funding  due  to  unusual 
geographical  factors  under  section 
3(d)(3)(B)(ii),  as  long  as  each  qualifying 
LEA  uses  a  different  factor  or  factors. 
Consistent  with  the  legislative  history, 
S  222.37(c)(1)  requires  that  an  applicant 
demonstrate  that  it  is  more  severely 
affected  by  its  particular  factor  or 
factors  than  any  other  LEA  in  its  State. 
See  H.  Rept.  2287,  81st  Cong.,  2d  Sess.  14 
(1956). 

Comment  One  commenter  contended 
that  9  222.37  utilizes  an  analysis  more 
appropriate  to  an  eligibility 
determination  under  section  3(d)(2)(B)  of 
the  Act  than  under  section  3(d)(3)(B)(ii). 
The  commenter  did  not  believe  it  would 
be  necessary  to  show  that  an  applicant 
caimot  maintain  a  level  of  education 
equivalent  to  that  provided  by  generally 
comparable  LEAs  in  order  to  qualify  for 
funding  under  section  3(d)(3){B)(ii)  of  the 
Act. 

Response.  No  change  has  been  made. 
The  legislative  history  specifically 
provides  that  "|tjhe  amount  of  the 
increase  [in  a  section  3(d)(3)(B)(ii) 
applicant's  local  contribution  rate)  will 
be  the  amount  necessary  to  enable  it  to 
maintain  a  level  of  education  equivalent 
to  that  maintained  in  the  school  districts 
determined  by  the  [Secretary)  to  be 
[generally]  comparable."  See  H.  Rept. 
2287,  81st  Cong.,  2d  Sess.  14  (1950). 

Comment  One  commenter  objected  to 
the  requirement  in  §  222.37(c)(1)  that  an 
applicant  under  section  3(d)(3){B){ii) 
must  show  that  it  is  more  severely 
affected  by  unusual  geographical  factors 
than  any  other  LEA  in  its  State.  The 
commenter  felt  that  the  proper 
comparision  would  be  between  the 
applicant  and  its  generally  comparable 
LEAs.  The  commenter  believed  that  the 
interpretation  of  the  statutory  language 
contained  in  §  222.37(c)(1)  was  too 
restrictive. 

Response.  No  change  has  been  made. 
Section  3(d)(3)(Bj(ii)  requires  the 
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Secretary  to  compare  the  current 
expenditures  of  an  applicant  with  those 
of  its  generally  comparable  LEAs  as  part 
of  the  process  of  determining  if  an 
increase  in  funding  is  necessary. 
However,  the  legislative  history  states 
that  section  3(d](3)(B](ii)  is  to  apply  to 
an  LEA  that  "is  so  unique  because  of 
unusual  geographical  factors  that  no 
school  districts  in  the  State  could 
reasonably  be  said  to  be  comparable  to 
it."  See  H.  Rept.  2287,  81st  Cong..  2d 
Sess.  14  (1950).  The  legislative  history 
further  states  that  this  provision  in  the 
Act  is  to  apply  to  unusual  situations, 
indicating  that  a  limited  number  of  LEAs 
are  intended  to  qualify  for  increased 
funding  under  this  provision.  The 
Secretary  believes  that  §  222.37  carries 
out  the  letter  and  the  spirit  of  section 
3(d)(3)(B)(ii)oftheAct. 

Comment.  One  commenter  objected  to 
the  fact  that  §  222.37(c)(4)  contains  a 
general  maintenance  of  effort 
requirement  that  must  be  satisfied  in 
order  to  qualify  for  funding  under 
section  3(d)(3)(B)(ii)  of  the  Act.  The 
commenter  asserted  that  this  kind  of 


requirement  should  not  be  applied 
selectively  to  section  3(d)(3)(B){ii) 
applicants,  but  should  be  applied  to 
applicants  under  all  sections  of  the  Act 
or  not  at  all. 

Response.  No  change  has  been  made. 
Eligibility  under  section  3(d)(3)(B)(ii)  is 
based,  in  part,  on  the  applicant's  need 
for  additional  funds  to  compensate  for 
the  increase  in  current  expenditures 
caused  by  unusual  geographical  factors. 
Basic  payments  under  section  3  are 
made  without  regard  to  an  applicant's 
need.  The  Secretary  believes  that  it  is 
appropriate  to  require  maintenance  of 
effort  under  section  3(d)(3}(B)(ii)  to 
underscore  the  fact  that  financial  need 
for  these  funds  must  be  demonstrated. 
In  addition,  the  Secretary  does  not 
believe  that  an  applicant  or  its  State 
should  be  allowed  to  decrease  their 
flnancial  effort  and  expect  the  Federal 
Government  to  make  up  the  difference 
by  increasing  the  applicant's  payment 
under  section  3(d)(3)(B)(ii). 

Comment.  One  commenter  stated  that 
there  is  no  statutory  authority  for 
§  222.37(d)  which  precludes  an  applicant 


in  a  State  with  an  equalization  program 
from  receiving  an  increased  local 
contribution  rate.  The  commenter  asked 
that  at  least  the  regulatory  provision  be 
clarified  to  state  that  an  applicant  may 
not  receive  an  increased  local 
contribution  rate  under  section 
3(d)(3)(B)(ii)  if  the  increased  funds  will 
be  deducted  from  the  applicant's  State 
aid  payment. 

Reponse.  No  change  has  been  made. 
The  Secretary  does  not  believe  that  it  is 
appropriate  to  provide  supplementary 
payments  to  enable  an  applicant  to 
maintain  an  equivalent  level  of 
education  to  that  maintained  by  its 
generally  comparable  LEAs,  only  to 
have  the  State  make  an  offsetting 
reduction  in  State  aid.  The  regulations 
do  allow  applicants  to  receive  payments 
under  section  3(d)(3)(B)(ii)  if  their  States 
do  not  take  them  into  account  when 
distributing  State  aid. 

(FR  Doc.  85-19545  Filed  8-15-85:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  650 

National  Graduate  Fellows  Program 

agency:  Department  of  Education. 
ACnoN:  Final  regulations. 

summary:  The  Secretary  issues 
regulations  to  implement  the  National 
Graduate  Fellows  Program,  established 
by  Title  IX.  Part  C  of  the  Higher 
Education  Act,  as  amended.  These 
regulations  specify  how  an  individual 
applies  for  a  fellowship  under  this 
program,  what  conditions  must  be  met 
by  a  fellow  for  continued  eligibility,  and 
how  the  amount  of  a  fellowship  award 
will  be  determined.  In  addition,  these 
regulations  describe  the  responsibilities 
of  the  National  Graduate  Fellows 
Program  Fellowship  Board  (the 
Fellowship  Board). 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  §650.44(b).  Section 
650.44(b)  will  become  effective  after  the 
information  collection  requirements 
contained  in  that  section  have  been 
submitted  by  the  Department  of 
Education  and  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperworic  Reduction  Act  of  1980.  If  you 
want  to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INf^)RMATION  CONTACT 
Joel  D.  West.  Executive  Director  of  the 
National  Graduate  Fellows  Program, 
Office  of  Higher  Education  Programs. 
Office  of  Postsecondary  Education.  U.S. 
Department  of  Education,  (Room  3082. 
ROB-3)  400  Maryland  Avenue  SW.. 
Washington.  D.C.  20202.  telephone  (202) 
245-9274. 

SUPPLEMENTARY  INFORMATION:  The 

National  Graduate  Fellows  Program  is 
authorized  under  Title  IX,  Part  C,  of  the 
Higher  Education  Act  of  1965,  as 
amended.  The  statute  provides  for 
fellowships  to  be  awarded  to  students  to 
study  at  the  doctoral  level  in  selected 
fields  of  the  humanities,  arts  and  social 
sciences.  Many  of  the  responsibilities 
under  this  program  regarding  procedures 
and  criteria  for  selection  of  fellows  and 
general  policies  for  the  program  are 
vested  in  the  Fellowship  Board.  The 
Fellowship  Board  is  composed  of 
individual  representatives  of  both  public 
and  private  institutions  of  higher 
education  appointed  by  the  President. 
The  regulations  do  not  establish  rules  on 
matters  for  which  the  Fellowship  Board 
has  responsibility. 


On  June  3, 1985,  the  Secretary 
published  in  the  Federal  Register  (50  FR 
23390—23392)  a  notice  of  proposed 
rulemaking  for  the  National  Graduate 
Fellows  Program  (NGFP).  Interested 
parties  were  provided  30  days  to  submit 
their  comments  to  the  Secretary.  The 
following  is  a  summary  of  the  significant 
comments  received  and  the  Secretary's 
responses  to  those  comments: 

Summary  of  Comments  and  Responses 

Comment.  One  commenter 
recommened  the  inclusion  of  language  in 
proposed  §  650.1  to  highlight  that  this 
program  is  aimed  at  students  of 
"superior  ability  and  exceptional 
promise." 

Response.  A  change  has  been  made. 
Section  650.1  has  been  revised  to  state 
that  this  program  makes  awards  of 
fellowships  to  students  "of  superior 
ability  selected  on  the  basis  of 
demonstrated  achievement  and 
exceptional  promise."  This  revision 
incorporates  statutory  language  that 
describes  and  clarifies  the  purpose  of 
the  program. 

Comment.  Several  commenters 
questioned  the  inclusion  of  continuing/ 
ongoing  graduate  students  in  the  pool  of 
eligible  candidates  for  awards  under 
this  program.  Section  650.2(a)  of  the 
proposed  regulations  states  that  at  the 
time  of  application,  an  individual  is 
eligible  to  apply  for  an  award  if  he  or 
she  is  "eligible  to  begin  or  has  begun 
graduate  study."  These  commenters 
requested  a  limitation  of  eligible 
applicants  to  those  students  who  have 
fewer  than  20  semester  hours  of 
graduate  credit. 

Response.  No  change  has  been  made. 
The  statutory  provisions  for  this 
program  do  not  explicitly  restrict 
eligibility  to  prospective  or  recently- 
matriculated  graduate  students.  Such 
restrictions,  if  made  for  this  program, 
call  for  policy  judgments  that  are 
entrusted  and  delegated  to  the 
Fellowship  Board. 

Comment.  One  commenter  raised  a 
question  on  the  meaning  of  the  term 
"institution"  in  proposed  §  650.4.  The 
commenter  questioned  whether  this 
term  included  institutions  other  than 
"institutions  of  higher  education,"  such 
as  libraries  and  research  and 
development  centers. 

Response.  No  change  has  been  made. 
In  establishing  this  program,  Congress 
indicated  that  only  institutions  of  higher 
education  may  participate  in  this 
program.  The  term  "institution  of  higher 
eduation"  is  defined  in  section  1201(a)  of 
the  Higher  Education  Act.  Educational 
institutions,  such  as  libraries  and 
research  and  development  centers  may, 
under  appropriate  circumstances,  meet 


this  statutory  definition,  and  accordingly 
would  not  be  excluded  from 
participating  in  this  program.  The 
determinations  of  whether  given 
libraries,  or  other  institutions  meet  this 
definition  may  vary  from  case  to  case. 

Comment.  Three  commenters 
questioned  the  basis  for  the  $6,000 
institutional  allowance  as  set  forth  in 
proposed  §650.5(b).  One  commenter 
recommended  a  "full  cost"  allowance 
for  tuition  and  fees:  another  questioned 
the  statutory  basis  for  the  $6,000 
limitation.  On  this  matter,  two 
commenters  recommended  a  "flat 
amount"  of  at  least  $6,000  to  all 
institutions  that  participate  in  the 
program. 

Response.  No  change  has  been  made. 
The  maximum  amount  of  $6,000  for 
tuition  and  fees  were  established  by  the 
Secretary  after  considerable  analysis  of 
other  comparable  fellowship  programs 
and  stipend  levels.  In  the  Secretary's 
view,  this  maximum  amount  is  at  a 
reasonable  level  to  compensate 
institutions  for  participating  in  the 
program.  It  also  constitutes  an 
appropriate  administrative  method  of 
extending  the  program  to  a  maximum 
number  of  institutions  and.  more 
importantly,  enlarging  the  number  of 
fellowship  awards.  The  Secretary 
believes  that  establishment  of  a  $6,000 
institutional  allowance  maximum 
satisfies  the  statutory  directive  to  the 
Secretary  to  set  an  "appropriate  level." 
An  institution  which  does  not  consider 
this  amount  adequate  is  free  to  choose 
not  to  participate  in  the  NGFP. 

Comment.  One  commenter  questioned 
the  reference  to  "members"  in 
§  650.20(c).  The  commenter  indicated 
that  this  reference  was  "ambiguous  in 
its  context"  and  recommended  it  be 
changed  to  "scholars."  The  rationale  for 
this  suggestion  was  that  the  review 
panels  should  be  composed  of 
distinguished  representatives  of  the 
scholarly  community. 

Response.  A  change  has  been  made. 
The  term  "individuals"  will  be  used 
instead  of  "members"  to  avoid 
ambiguity. 

Comment.  One  commenter  questioned 
the  provision  in  §  650.20(d)  of  the 
proposed  regulations  to  award 
fellowships  each  year  in  two  or  more 
stages.  This  commenter  recommended  a 
single  annual  award  in  order  "to 
maximize  the  leadership  leverage  of 
these  awards." 

Response.  No  change  has  been  made. 
The  rationale  for  disbursing  fellowship 
awards  in  two  or  more  stages  is  related 
to  cost-efficiencies  for  the  Federal 
Government. 
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Comment.  One  commenter 
recommended  the  words  "of  full-time 
enrollment"  to  follow  "48  months" 
(§  650.13(a))  in  order  to  clarify  the  point 
that  fellowship  status  can  remain  valid 
up  fo  48  months  of  full-time  study  rather 
than  48  calendar  months  from  the  time 
of  the  initial  award. 

Response.  No  change  has  been  made. 
The  period  of  48  months  is  an  absolute 
limit. 

Comment.  Several  commenters 
questioned  the  inclusion  of  financial 
need  in  the  calculation  of  the  fellowship 
stipend,  and  the  possible  reduction  of 
awards  based  upon  an  individual's 
Hnancial  need  (§  650.42(a)].  There  was  a 
concern  that  such  a  reduction  in  the 
fellowship  award  might  make  it  less 
attractive  to  many  of  the  top  graduate 
students,  many  of  whom  have  access  to 
other  awards  and  financial  assistance. 

Response.  No  change  has  been  made. 
The  statutory  scheme  mandated  by  the 
Congress  for  this  program  requires  the 
Secretary  to  determine  appropriate 
fellowship  stipends  and  to  adjust  "such 
stipends  as  necessary  so  as  not  to 
exceed  the  fellow's  demonstrated  level 
of  need  according  to  measurements  of 
need  approved  by  the  Secretary."  In 
compliance  with  this  statutory  directive, 
the  Secretary  has  decided  that 
institutions  participating  in  this  program 
should  employ  the  same  systems  of 
needs  analysis  as  those  used  in  the 
campus-based  programs  to  calculate  a 
"fellow's  demonstrated  level  of  need." 
The  purpose  of  this  required  calculation 
is  to  reduce  the  amount  of  funds  to 
individuals  who  clearly  do  not  need  a 
public  subsidy  for  graduate  study. 

Comment.  Virtually  all  commenters 
raised  serious  concerns  about  a 
provision  in  the  proposed  §  650.42(b) 
that  would  have  eliminated  stipend 
support  to  fellows  who  have  an  adjusted 
family  income  in  excess  of  $32,500. 
Commenters  indicated  that  such  a 
limitation  was  unnecessary  in  light  of 
the  needs  analysis  standards.  Several 
also  indicated  that  the  Secretary  lacked 
a  statutory  basis  for  this  requirement, 
and  that  such  an  "income  cutoff  was 
explicitly  rejected  by  the  Congress 
during  deliberations  on  the  FY  1986 
Budget  Resolution. 

Response.  A  change  has  been  made. 
Section  650.42(b)  has  been  revised  to 
eliminate  the  income  cutoff  originally 
proposed.  The  adjusted  family  income 
cap  of  $32,500  for  this  program  was 
proposed  in  the  context  of  an  earlier 
administration  proposal  for  student  aid 
eligibility  requirements.  The  Secretary 
has  the  statutory  authority  under  this 
program  to  establish  appropriate 
financial  need  criteria.  The  Secretary 
agrees  that  a  financial  review  of 


individual  fellowship  recipients  will  be 
sufficient  to  prevent  the  allocation  of 
Federal  funds  to  those  who  do  not  need 
them,  and  therefore,  has  chosen  to 
eliminate  the  cap. 

Other  Comments.  A  significant 
number  of  the  commenters  raised 
several  additional  and  relatively  minor 
points  on  the  proposed  rules.  These 
included  technical  changes  in  eligibility 
requirements  (§  650.2(b));  adjustments  to 
the  annual  awards  to  reflect  inflationary 
costs  (§  650.20(d));  and  a  challenge  to 
the  requirement  of  a  certified  report  to 
determine  satisfactory  progress  of  the 
fellowship  recipient  (§  650.44(a)). 

Response.  No  changes  have  been 
made.  These  assorted  comments  raised 
legitimate  concerns  which  are 
commonly  brought  to  the  attention  of 
the  Secretary.  However,  it  was 
determined  that  none  of  these  minor 
changes  in  language  or  emphasis  could 
be  made  without  violating  the  statute 
establishing  this  program,  legislative 
intent,  or  acceptable  administrative 
procedures.  In  general,  the  provisions 
are  responsive  to  the  needs  of 
institutions  offering  advanced  graduate 
degrees,  and  the  procedures  as 
established  would  facilitate  the 
successful  implementation  of  this 
program. 

Executive  Order  12291 

The  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291. 

They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  program 
awards  fellowships  to  students  for  study 
at  the  doctoral  level  in  selected  fields. 
Individuals  are  not  considered  to  be 
small  entities  under  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  in  §  650.44(b)  will  become 
effective  after  they  have  been  submitted 
by  the  Department  of  Education  and 
approved  by  the  Office  of  Management 
and  Budget. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 


any  other  agency  or  authority  of  the 
United  States. 

Based  on  comments  on  the  proposed 
rules  and  the  Department's  own  review, 
it  has  been  determined  that  the 
regulations  in  this  document  do  not 
require  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  65* 

Colleges  and  universities.  Education. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parenthesis  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.173;  National  Graduate  Fellows 
Program) 

Dated:  August  13. 1985. 
William  |.  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  650  to  read  as  follows: 

PART  650— NATIONAL  GRADUATE 
FELLOWS  PROGRAM 

Subpart  A— General 

650.1  What  is  the  National  Graduate 
Fellows  Program? 

650.2  Who  is  eligible  to  apply  for  a 
fellowship  under  this  program? 

650.3  What  regulations  apply  to  the 
National  Graduate  Fellows  program? 

650.4  What  definitions  apply  to  the  NatkNial 
Graduate  Fellows  program? 

650.5  What  does  a  fellowship  award 
include? 

Subpart  B — How  Does  an  IndMdual  Apply 
for  a  Fellowship? 

650.10    How  does  an  individual  apply  for  a 
fellowship? 

Subpart  C— How  Are  Fellows  Gelactarf? 

650.20    What  are  the  selection  procedures? 

Subpart  O— What  Concfitions  Must  Be  Met 
by  Fellows? 

650.30  Where  may  fellows  study? 

650.31  What  is  the  duration  of  fellowship? 

650.32  What  conditions  must  l>e  met  by 
fellows? 

650.33  May  fellowship  tenure  be 
interrupted? 

650.34  May  fellows  make  changes  in 
institution  or  field  of  study? 

650.35  What  records  and  reports  are 
required  from  fellows? 

Subpart  E— What  Ar«  the  Administralive 
Responsibilities  of  ttte  Institution? 

650.40  What  institutional  agreements  are 
needed? 

650.41  How  are  institutional  allowances  to 
be  administered? 
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650.42  How  are  stipends  to  be 
administered? 

650.43  How  are  disbursement  and  return  of 
funds  made? 

650.44  What  records  and  reports  are 
required  from  institutions? 

Authority:  Part  C  of  Title  IX  of  the  Higher 
Education  Act.  as  amended  by  Pub.  L  96-374, 
94  Stat  1367  (20  U.S.C.  1134h-H34k),  unless 
otherwise  noted. 

Subpart  A— General 

§  650. 1     What  is  th*  Nationat  Graduat* 
Fellows  Program? 

Under  the  National  Graduate  Fellows 
Program  the  Secretary  awards 
fellowships  to  students  of  superior 
ability  selected  on  the  basis  of 
demonstrated  achievement  and 
exceptional  promise,  for  study  at  the 
doctoral  level  in  selected  fields  of  the 
arts,  humanities,  and  social  sciences. 
(20US.C.  n34h) 

§  650.2    Who  is  eligible  to  apply  for  a 
fellowship  under  this  program? 

An  individual  is  eligible  to  apply  for  a 
fellowship  under  the  National  Graduate 
Fellows  Program  if  the  individual- 
fa)  At  the  time  of  application,  is 
eligible  to  begin  or  has  begun  graduate 
study  at  the  doctoral  level  at  an 
accredited  institution  of  higher 
education; 

(b)(1)  Is  a  citizen  or  national  of  the 
United  States; 

(2)  Is  a  permanent  resident  of  the 
United  States; 

(3)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(4)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands,  or 
the  Northern  Mariana  Islands;  and 

(c)  Meets  any  additional  eligibility 
requiremenU  established  by  the 
Fellowship  Board. 

(20  U.S.C.  1134h-1134k) 

§  650.3    What  regulations  apply  to  tt>e 
National  Graduate  FeHows  Program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  in  this  Part  650. 

(b)  The  regulations  in  EDGAR  34  CFR 
and  Parts  74  and  75,  except  for  the 
following  provisions  in  EDGAR  34  CFR 
Part  75,  which  do  not  apply; 

(1)  Subpart  C— How  to  apply  for  a 
grant. 

(2)  Subpart  D — How  grants  are  made. 

(3)  Sections  75.560-75.592  of  Subpart 

(c)  For  the  purposes  of  the  regulations 
in  this  part,  the  terms  "grantee"  and 


"recipient",  as  used  in  EDGAR,  mean  an 
institution  of  higher  education  that 
administers  a  fellowship  award  under 
this  part. 

(20  U.S.C.  1134h) 

§  650.4    What  dafinitions  apply  to  ttw 
National  Graduate  Fellows  Program? 

The  following  definitions  apply  to 
terms  used  in  this  part: 

"Act"  means  the  Higher  Education 
Act  of  1956.  as  amended. 

"Fellow"  means  a  fellowship  recipient 
under  this  part. 

"Fellowship"  means  an  award  made 
to  a  person  for  graduate  study  under  this 
part. 

"Fellowship  Board"  means  the 
National  Graduate  Fellows  Program 
Fellowship  Board,  composed  of 
individual  representatives  of  both  public 
and  private  institutions  of  higher 
education  who  are  appointed  by  the 
President  to  establish  general  policies 
for  the  program  and  oversee  its 
operation. 

"Institution  of  higher  education" 
means  an  institution  of  higher  education 
as  defined  in  section  1201(a)  of  the  Act. 

"Satisfactory  progress"  means  a 
fellow's  progress,  in  the  program  for 
which  the  fellowship  is  awarded,  that 
meets  or  exceeds  the  institution's  norms 
or  standards  for  doctoral  student 
advancement,  as  verified  by  a  certified 
report  from  the  institution  to  the 
Secretary. 

"Secretary"  means  Secretary  of  the 
Department  of  Education  or  an  official 
or  employee  of  the  Department  acting 
for  the  Secretary  under  a  delegation  of 
authority. 

"Stipend"  means  the  amount  paid  to 
an  individual  awarded  a  fellowship, 
including  an  allowance  for  subsistence 
and  other  expenses  for  the  individual 
and  his  or  her  dependents. 
(20  use.  1134h-1134k) 

§  650.5    What  does  a  fellowsliip  award 
include? 

The  Secretary  awards  fellowships 
consisting  of  the  following: 

(a)  A  stipend  paid  to  the  fellow,  based 
upon  an  annual  determination  of  the 
fellow's  financial  need,  as  set  forth  in 
§65a42. 

(b)  An  annual  allowance  paid  to  the 
institution  in  which  the  fellow  is 
enrolled,  of  (1)  $6,000.00,  or  (2)  tuition 
and  other  expenses  otherwise  required 
by  the  institution  as  part  of  its 
rnstmctional  program,  whichever  is  less. 
(20  use.  1134)) 


Subpart  B— How  Does  an  individual 
Apply  for  a  Fellowship? 

§  650. 1 0     How  does  an  Individual  apply  (or 
a  fellowship? 

An  individual  shall  apply  to  the 
Secretary  for  a  fellowship  award  in 
response  to  an  application  notice 
published  by  the  Secretary  in  the 
Federal  Register. 

(20  U.S.C.  n34h) 

Subpart  C— How  Are  Fellows 
Selected? 

§  650.20    What  are  the  selection 
proceAirea? 

(a)  The  Fellowship  Board  establishes 
criteria  for  the  selection  of  fellows. 

(b)  Each  year  the  Fellowship  Board 
selects  specific  fields  of  study,  and  the 
number  of  fellows  in  each  field  (within 
the  humanities,  arts  and  social 
sciences),  for  which  fellowships  will  be 
awarded. 

(c)  The  Fellowship  Board  appoints 
panels  of  distinguished  individuals  in 
each  field  to  evaluate  applications. 

(d)  The  Fellowship  Board  may  make 
awards  of  the  fellowships  each  year  in 
two  or  more  stages,  taking  into  account 
at  each  stage  the  amount  of  funds 
remaining  after  the  level  of  funding  for 
awards  previously  made  has  been 
established  or  adjusted. 
(20  U.S.C.  11341) 

Subpart  D—What  Condltfona  Mhist  Be 
Met  by  FeUows? 

§650.30    Where  may  fellows  Study? 

A  fellow  may  use  the  fellowship  only 
for  enrollment  in  a  doctoral  program  at 
an  institution  of  higher  education  which 
is  accredited  by  an  accrediting  agency 
or  association  recognized  by  the 
Secretary,  which  accepts  the  fellow  for 
graduate  study,  and  which  has  agreed  to 
comply  with  the  provisions  of  this  part 
applicable  to  institutions. 

(20  U.S.C.  1134h-1134k) 

§  650.3 1     What  is  the  duration  of  a 
fellowship? 

(a)  An  individual  majrreceive  a 
fellowship  under  this  program  for  up  to 
48  months  or  until  receiving  the  doctoral 
degree  being  sought,  whichever  occurs 
first. 

(b)  A  fellow  who  maintains 
satisfactory  progress  in  his  or  her  course 
of  study  may  have  the  fellowship 
renewed  annually,  subject  to  the 
availability  of  funds. 

(20  U.SC.  ll34h) 
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§650.32    What  conditions  must  be  m«t  by 
fellows? 

In  order  to  continue  to  receive 
payments  under  a  fellowship,  a  fellow 
shall— 

(a)  Maintain  satisfactory  progress  in 
the  program  for  which  the  fellowship 
was  awarded  as  determined  by  the 
institution  of  higher  education; 

(b)  Devote  essentially  full  time  to 
Study  or  research  in  the  field  in  which 
the  fellowship  was  awarded,  as 
determined  by  the  institution  of  higher 
education; 

(c)  Not  engage  in  gainful  employment 
during  the  period  of  the  fellowship 
except  on  a  part-time  basis,  for  the 
institution  of  higher  education  at  which 
the  fellowship  was  awarded,  in 
teaching,  research,  or  similar  activities 
approved  by  the  Secretary;  and 

(d)  Begin  study  under  the  fellowship 
in  the  academic  year  specified  in  the 
fellowship  award. 

(20  U.S.C.  1134h-1134i<) 

§  650.33    May  fellowship  tenure  be 
interrupted? 

(a)  A  fellow  may  interrupt  periods  of 
study  under  the  fellowship  for  a  period 
of  up  to  12  months  for  the  purpose  of 
work,  travel  or  independent  study  {not 
part  of  the  fellow's  program  at  the 
institution  of  higher  education]  away 
from  the  institution  of  higher  education 
at  which  the  fellow  is  enrolled  only  if — 

(1)  The  work,  travel,  or  independent 
study  is  a  supportive  of  the  fellow's 
academic  program; 

(2)  The  leave  of  absence  is  approved 
by  the  institution  at  which  the  fellow  is 
enrolled;  and 

(3)  The  leave  of  absence  is  approved 
by  the  Secretary. 

(b)  The  Secretary  makes  no  awards  to 
the  fellow  or  the  institution  during  the 
leave  of  absence. 

(20  U.S.C.  ll34h) 

§  650.34    May  fellows  make  changes  in 
institution  or  field  of  study? 

After  an  award  is  made,  a  fellow  may 
not  make  any  change  in  the  field  of 
study  or  institution  attended  without  the 
prior  approval  of  the  Secretary. 

(20  U.S.C.  1134k) 


§  650.35    Wftat  records  and  reports  are 
required  from  fellows? 

Each  individual  who  is  awarded  a 
fellowship  shall  keep  such  records  and 
submit  such  reports  as  are  required  by 
the  Secretary. 

(20  U.S.C.  1134k) 

Subpart  E— What  Are  the 
Administrative  Responsibilities  of  the 
institution? 

§  650.40    What  institutional  agreements  are 
needed? 

Students  enrolled  in  an  otherwise 
eligible  institution  of  higher  education 
may  receive  fellowships  only  if  the 
institution  enters  into  an  agreement  with 
the  Secretary  to  comply  with  the 
provisions  of  this  part. 

(20  U.S.C.  1134h-1134k) 

§  650.41    How  are  Institutional  allowances 
to  IM  administered? 

(a)  An  institution  shall  treat  the 
institutional  allowance  paid  by  the 
Secretary  to  the  institution  on  behalf  of 
a  fellow  as  full  payment  by  the  fellow, 
for  the  period  covered  by  the  allowance, 
for  tuition  and  other  expenses  otherwise 
required  by  the  institution  as  part  of  its 
instructional  program. 

(b)  If  the  fellow  is  enrolled  for  less 
than  a  full  academic  year,  the  Secretary 
pays  the  institution  a  pro  rata  share  of 
the  allowance. 

(20  U.S.C.  1134]) 

§  650.42    How  are  stipends  to  be 
administered? 

(a)  An  institution  shall  calculate  the 
amount  of  a  fellow's  financial  need 
annually  in  the  same  manner  as  that  in 
which  the  institution  calculates  its 
students'  financial  need  under  the 
National  Direct  Student  Loan,  College 
Work-Study,  and  Supplemental 
Educational  Opportunity  Grant 
programs  (34  CFR  Parts  674,  675,  and 
676),  except  that  for  this  purpose  any 
instructional  costs  covered  by  the 
institutional  allowance  under  §  650.41 
may  not  be  treated  as  costs  of 
attendance. 

(b)  The  institution  shall  pay  the  fellow 
the  stipend,  in  the  amount  of  his 
financial  need  or  $10,000,  whichever  is 
less,  fi-om  funds  advanced  to  the 
institution  for  this  purpose  by  the 
Secretary.  The  institution  shall  return  to 


the  Secretary  any  unused  funds 
advanced  for  a  stipend  at  the  time  and 
in  the  manner  as  may  l>e  specified  by 
the  Secretary. 

(c)  If  a  fellow  is  enrolled  for  less  than 
a  full  academic  year,  the  institution  shall 
pay  the  student  a  pro  rata  share  of  the 
stipend. 

(20  U.S.C.  1134J) 

S  650.43    How  are  tf  sburscment  and  return 
of  funds  made? 

(a)  An  institution  shall  disburse  a 
stipend  to  a  fellow  in  installments.  No 
fewer  than  two  installments  per 
academic  year  may  be  made.  If  the 
fellowship  is  vacated  or  discontinued, 
the  institution  shall  return  any 
unexpended  funds  to  the  Secretary  at 
the  time  and  in  such  manner  required  by 
the  Secretary. 

(b)  A  fellow  who  withdraws  from  an 
institution  before  completion  of  an 
academic  period  for  which  a  stipend 
installment  has  been  paid  to  him  shall 
return  to  the  institution  a  prorated 
portion  of  the  stipend  installment  as 
determined  by  the  Secretary.  The 
institution  shall  return  the  funds  to  the 
Secretary  at  the  time  and  in  the  manner 
required  by  the  Secretary. 

(c)  If  a  fellow  withdraws  from  an 
institution  before  completion  of  an 
academic  period,  the  institution  shall 
refund  to  the  Secretary  a  prorated 
portion  of  the  institutional  allowance  it 
received  with  respect  to  that  student  at 
the  time  and  in  the  manner  required  by 
the  Secretarj'. 

(20  U.S.C.  1134J) 

S  650.44    What  records  and  reports  are 
required  from  institutions? 

(a)  An  institution  shall  provide  to  the 
Secretary,  prior  to  receipt  by  such 
institution  of  funds  for  disbursement  to 
a  fellow,  a  certification  from  an 
appropriate  official  at  the  institution 
stating  whether  that  fellow  is  making 
satisfactory  progress  in,  and  is  devoting 
essentially  full  time  to  the  program  for 
which  the  fellowship  was  awarded. 

(b)  An  institution  shall  keep  such 
records  as  are  necessary  to  estabUsh  the 
timing  and  amount  of  all  disbursements 
of  stipends 

(20  use.  1134k) 

(FR  Doc.  85-19544  Filed  8-15-S5;  &-45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

34  CFR  Parte  400, 401,  407,  408, 409, 
410,  411,  412.  414,  415,  416,  and  417 

State  Vocational  Education  Program 
and  Secretary's  Discretionary 
Programs  of  Vocational  Education 

aoency:  Department  of  Education. 
ACTION:  Final  Regulations. 

SUMMAMV:  The  Secretary  amends 
regulations  governing  the  State 
Vocational  Education  Program  and  the 
Secretary's  Discretionary  Programs  of 
Vocational  Education.  These  regulations 
implement  programs  authorized  by  the 
recently  enacted  Carl  D.  Perkins 
Vocational  Education  Act.  These 
regulations  include  information  on  the 
States"  participation  in  the  program,  the 
types  of  activities  the  Secretary 
supports,  and  the  selection  criteria  for 
evaluating  applications  under  the 
national  discretionary  programs. 
VPtCIIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOH  FuirrHca  inrmimation  contact: 

Dr.  Charles  H.  BuTzell,  Director,  Policy 
Analysis  Staff,  Office  of  Vocational  and 
Adult  Education,  U.S.  Department  of 
Education.  Room  620,  Reporters  Bldg., 
400  Maryland  Avenue,  SW., 
Washington,  DC.  20202. Telephone  (202) 
73Z-2237. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Carl  D.  Perkins  Vocational 
Education  Act  ("Act"),  which  was 
signed  by  the  President  on  October  19, 
1984,  continues  Federal  assistance  for 
vocational  education  through  fiscal  year 
1989.  While  the  Act  continues  both  State 
and  national  programs  of  vocational 
education,  it  replaces  the  Vocational 
Education  Act  of  1963  and  arrays  the 
Federal  involvement  in  vocational 
education  around  two  broad  themes. 
First,  the  Act  is  intended  to  make 
vocational  education  programs 
accessible  to  all  persons,  including 
handicapped  and  disadvantaged 
persons,  single  parents  and 
homemakers.  adults  in  need  of  training 
and  retraining,  persons  participating  in 
programs  designed  to  eliminate  sex  bias 
and  stereotyping  in  vocational 
education,  and  incarcerated  persons. 


Second,  the  Act  is  intended  to  improve 
the  quality  of  vocational  education 
program  in  order  to  give  the  Nation's 
workforce  the  marketable  skills  needed 
to  improve  productivity  and  promote 
economic  growth. 

The  programs  authorized  by  the  Act 
reflect  these  two  themes.  The  State 
Vocational  Education  Program  has  two 
major  components,  the  basic  State  grant 
and  the  Special  Programs  authorized  by 
Titles  II  and  III  of  the  Act,  respectively. 
The  basic  State  grant  comprises  the 
Vocational  Education  Opportunities 
Program,  which  represents  fifty-seven 
percent  of  the  funds  available  for 
programs  under  the  basic  State  grant, 
and  the  Vocational  Education 
Improvement.  Innovation,  and 
Expansion  Program,  which  represents 
forty-three  percent.  Under  the 
Vocational  Education  Opportimities 
Program  the  States  must  use  funds  for 
vocational  education  projects  for 
handicapped  individuals,  disadvantaged 
individuals,  adults  in  need  of  training 
and  retraining,  single  parents  and 
homemakers,  individuals  who 
participate  in  projects  designed  to 
eliminate  sex  bias  and  stereotyping,  and 
criminal  offenders  who  are  serving  in 
correctional  institutions.  Under  the 
Vocational  Education  Improvement. 
Innovation,  and  Expansion  Program,  the 
States  must  use  funds  to  expand, 
improve,  modernize,  or  develop  high 
quality  vocational  education  programs, 
and  are  given  a  broad  variety  of 
program  choices  to  accomplish  these 
purposes. 

There  are  five  Special  Programs  under 
the  State  Vocational  Education  Program, 
each  funded  from  a  separate  State 
allotment: 

(1)  State  Assistance  for  Vocational 
Education  Support  Programs  by 
Community-Based  Organizations; 

(2)  Consumer  and  Homemaking 
Education; 

(3)  Adult  Training,  Retraining,  and 
Employment  Development; 

(4)  Comprehensive  Career  Guidance 
and  Counseling;  and 

(5)  Industry-Education  Partnership  for 
Training  in  High-TechnoJogy 
Occupations. 

Collectively,  these  programs  reflect  a 
desire  to  enhance  the  overall  quality  of 
the  Nation's  vocational  education 
system  by  providing  needed  support 
services;  drawing  upon  community 
resources,  including  those  of  the  private 
sector;  promoting  the  coordination  of 
vocational  education  programs  with 
complementary  training  efforts;  and 
improving  the  effectiveness  of  consumer 
and  homemaking  education. 

At  the  national  level,  the  Act 
continues  these  broad  themes  in  the 


Secretary's  Discretionary  Programs. 
Individuals  with  limited  English 
proficiency  will  continue  to  be  served 
under  the  Bilingual  Vocational 
Programs,  as  will  Indians  and  now 
Hawaiian  Natives,  under  the  Indian  and 
Hawaiian  Natives  Program.  In  addition 
to  continuing  the  National  Center  for 
Research  in  Vocational  Education,  and 
authorizing  the  National  Institute  of 
Education  to  conduct  a  national 
assessment  of  vocational  education 
assisted  under  the  Act,  the  Act  also 
enhances  the  authority  of  the  Secretary 
to  carry  out  a  comprehensive  program  of 
applied  research  in  vocational 
education,  under  the  National 
Vocational  Education  Research 
Program.  Finally,  Title  IV  of  the  Act  also 
authorizes  foui  new  national  programs 
that  are  designed  to  serve  the  vocational 
education  needs  of  a  number  of  specific 
populations  and  enhance  the  quality  of 
State  programs  by  making  high- 
technology  equipment  available  to  local 
vocational  education  projects.  These 
new  programs  include — 

(1)  Cooperative  Demonstration 
Program; 

(2)  State  Equipment  Pools  Program; 

(3)  Demonstration  Centers  for  the 
Retraining  of  Dislocated  Workers;  and 

(4)  Model  Centers  for  Vocational 
Education  for  Older  Individuals. 

These  final  regulations  include 
revised  Part  400,  containing  general 
provisions  applicable  to  the  programs 
under  the  Carl  D.  Perkins  Vocational 
Education  Act;  a  new  Part  401, 
containing  the  provisions  applicable  to 
the  State  Vocational  Education  Program; 
a  revised  Part  408.  containing  the 
provisions  applicable  to  the  Bilingual 
Vocational  Instructor  Training  Program; 
and  a  number  of  new  parts  applicable  to 
the  Secretary's  Discretionary  Programs 
of  Vocational  Education,  including:  Part 
407,  the  Bilingual  Vocational  Training 
Program;  Part  409.  the  Bilingual 
Vocational  Materials,  Methods,  and 
Techniques  Program;  Part  410,  the 
Indian  and  Hawaiian  Natives  Program; 
Part  411,  Demonstration  Centers  for  the 
Training  of  Dislocated  Workers;  Part 
412,  the  Cooperative  Demonstration 
Program;  Part  414,  State  Equipment 
Pools;  Part  415,  Model  Centers  for 
Vocational  Education  for  Older 
Individuals;  Part  416,  the  Vocational 
Education  Research  Program;  and  Part 
417,  the  National  Center  for  Research  in 
Vocational  Education. 

Summary  of  Major  Provisions 

(a)  Changes  in  Response  to  Comments 

The  State  Vocational  Education 
Program  and  the  Secretary's 
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Discretionary  Programs  of  Vocational 
Education  regulations  were  published  as 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  on  January  25. 1985  (50 
PR  3626).  The  Secretary  invited 
comments  on  whether  the  regulations 
should  provide  rtiore  explicit  guidance 
on  several  issues.  Summarized  below 
are  the  comments  received  on  those 
issues  and  the  Secretary's  responses. 
Appendix  A  to  these  regulations 
contains  a  summary  of  all  the  comments 
received  and  the  Secretary's  responses 
to  those  comments.  Appendix  B  contains 
a  summary  of  questions  and  answers  on 
the  notice  of  proposed  rulemaking. 

(1)  Section  400.4(b)— Definitions. 

(i)  "Economically  depressed  area. " 
The  proposed  rule  asked  if  the  Secretary 
should  prescribe  additional  criteria  for 
designating  areas  as  economically 
depressed.  In  response,  commenters 
recommended  that  the  Secretary 
prescribe  additional  criteria  such  as  a 
heavy  concentration  of  Chapter  1 
students  or  a  heavy  concentration  of 
students  receiving  free  and  reduced- 
price  lunches. 

Rather  than  possibly  restricting  the 
States'  decisionmaking  authority  by 
prescribing  additional  criteria,  the 
Secretary  will  provide  States  the 
latitude  to  develop  additional  criteria 
within  the  framework  prescribed  by 
section  521(13)  of  the  Act.  States  must 
include  the  criteria  they  intend  to  use  to 
identify  economically  depressed  areas 
in  the  State  plan.  The  Secretary  will 
review  the  criteria  along  with  other 
provisions  of  the  plan. 

(ii)  "Economically  disadvantaged 
family  or  individual."  Comments  were 
requested  on  the  proposed  definition  of 
economically  disadvantaged  family  or 
individual.  Commenters  responded  by 
suggesting  that  the  standards  be  revised 
so  that  they  reflect  a  person's  eligibility 
for  certain  benefits  rather  than  receipt  of 
those  benefits.  One  commenter 
recommended  deleting  several  of  the 
standards  because  of  the  lack  of 
available  data. 

No  change  has  been  made  in  the  final 
regulations.  The  criterion  involving  the 
Pell  Grant  continues  to  refer  to  a 
person's  receipt  of  a  Pell  Grant  or  a 
comparable  State  program  of  need- 
based  financial  assistance  because  of 
the  possible  complexity  of  the  eligibility 
determination.  The  othier  criteria, 
however,  refer  to  a  person's  eligibility 
for  benefits.  Regarding  the  second 
comment,  the  definition  permits  States 
to  choose  from  among  the  five 
standards.  The  lack  of  available  data  is 
one  of  the  considerations  a  State  may 
weigh  in  deciding  which  standards  it 


will  use  to  determine  economic 
disadvantage. 

Another  commenter  inquired  as  to  the 
statutory  authority  for  the  definiUon  of 
"economically  disadvantaged  family  or 
individual"  in  S  400,4,  pointing  out  that 
section  521(20j  of  the  Act  requires  the 
Secretary  to  determine  such  families  or 
individuals  on  the  basis  of  low-income 
"according  to  ^e  latest  available  data 
from  the  Department  of  Commerce."  The 
commenter  noted  that  the  proposed 
regulatory  definition  permitted  a  State 
to  select  one  or  more  of  the  standards  of 
low  income,  prescribed  by  the  Secretary, 
to  apply  for  the  purposes  of  its  State 
program.  However,  not  all  of  these 
standards  are  based  on  Department  of 
Commerce  data. 

No  change  has  been  made  in  the  final 
regulations.  The  Secretary  believes  the 
regulatory  definition  is  consistent  with 
the  intent  of  Congress  in  enacting  the 
Carl  D.  Perkins  Act.  The  deHnition  of 
economically  disadvantaged  family  or 
individual  in  the  Carl  D.  Perkins  Act  is 
substantially  similar  to  the  definition  of 
"low  income  family  or  individual"  in  the 
Vocational  Education  Act  (VEA)  of  1963. 
Under  the  VEA,  the  term  was  used  in 
connection  with  the  identification  of 
areas  with  large  concentrations  of  such 
families  or  individuals  (not  the 
identification  of  families  or  individuals 
themselves)  for  the  purpose  of  fund 
distribution.  The  Department's  well- 
established  administrative  practice 
under  this  VEA  definition  of  low  income 
family  or  individual  was  to  permit  the 
use  of  substitute  data,  such  as  Aid  to 
Families  with  Dependent  Children  data 
and  data  on  school  limch  program 
recipients,  where  Department  of 
Commerce  data  either  did  not  exist  or 
for  some  other  reason  could  not  be 
meaningfully  applied.  Thus,  the 
regulatory  definition  of  economically 
disadvantaged  family  or  individual 
under  the  Carl  D.  Perkins  Act  continues 
this  history  of  administrative  flexibility. 

The  statutory  term  "economically 
disadvantaged  family  or  individual"  has 
its  principle  application  in  the  statutory 
allocation  formulas  for  basic  State  grant 
funds  reserved  for  handicapped 
individuals  and  disadvantaged 
individuals.  Under  section  203  of  the 
Carl  D.  Perkins  Act  those  funds  are 
allotted  among  eligible  recipients  partly 
on  the  basis  of  actual  enrollments  of 
economically  disadvantaged 
individuals.  The  use  of  economically 
disadvantaged  enrollments  to  allocate 
funds  reserved  for  handicapped  and 
disadvantaged  individuals  was  a  feature 
of  the  Senate  bill  that  was  adopted  in 
conference.  With  respect  to  the  intended 
meaning  of  the  term  economically 


disadvantaged  family  or  individual  for 
this  purpose,  the  Senate  Report 
acknowledged  the  need  for 
administrative  flexibility  and  sanctioned 
the  State  practice  of  using  existing 
student  counts,  such  as  eligibility  for 
free  or  reduced-price  school  lunches  or 
Pell  grant  recipients  (Senate  Report  No. 
98-507,  96th  Cong.  2nd  Sess.  p.  16).  Thus, 
the  regulatory  definition  is  consistent 
with  this  important  aspect  of  the 
legislative  history  of  the  Cari  D.  Perkins 
Act. 

Finally  there  is  the  question  of 
administrative  feasibility.  While  it 
would  be  possible  for  the  Secretary  to 
establish  inflexible  qualifying  income 
levels  that  are  based  on'Department  of 
Commerce  data  for  families  and 
students  at  the  secondary  and 
postsecondary  levels,  every 
participating  local  educational  agency  or 
postsecondary  educational  institution 
would  have  to  canvas  their  enrollments 
every  year  to  identify  students  at  or 
below  the  prescribed  income  level  for 
the  purpose  of  fund  allocation.  Clearly. 
this  would  be  a  substantial 
administrative  burden  upon  eligible 
recipients,  one  that  might  discourage 
their  participation  in  the  program,  and 
an  intrusive  practice  with  respect  to 
intended  program  beneficiaries.  There  is 
no  legislative  history  which  suggests 
Congress  intended  to  impose  such 
burdens  on  eligible  recipients,  students, 
or  their  families.  Moreover,  these 
potential  difficulties,  as  well  as  the  risk 
of  Federal  intrusiveness.  are  eliminated 
by  permitting  the  States  and  eligible 
recipients  to  utilize,  on  a  uniform  basis. 
the  income  data  that  is  already 
available  to  them. 

(2)  Section  401.19— State  Plans. 

The  Secretary  requested  comments  on 
the  contents  of  the  State  plans. 
Commenters  responded  as  follows: 

(i)  State  plan — assurances.  One 
commenter  asked  why  maintenance  of 
effort  was  included  in  §  401.19(a)(1)  and 
(b)(8). 

The  regulations  have  not  been 
changed.  Maintenance  of  effort  is 
included  in  these  subsections  in  order  to 
highlight  this  requirement  and  to  clarify 
that  the  Secretary  may  require  States  to 
substantiate  their  compliance  with  this 
requirement. 

One  commenter  suggested  that  the 
regulations  clarify  that  State-operated 
schools  or  institutions  should  be 
counted  as  pari  of  the  80  percent  k>cal 
share. 

In  response  to  this  comraent 
i  401.19(a)(4)  has  been  changed  to 
clarify  that  State-operated  schools  and 
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institutions  are  counted  as  part  of  the  80 
percent  local  share. 

Several  commenters  recommended 
that  §  401.19{a)(10)  clarify  whether  20 
percent  of  the  eligible  recipients  or  20 
percent  of  the  programs  must  be 
evaluated  each  program  year. 
Additionally,  some  commenters  wanted 
to  know  it  ail  programs  must  be 
evaluated  during  the  five-year  period,  or 
if  some  programs  could  be  evaluated 
twice  in  order  to  meet  the  20  percent 
requirement.  Other  commenters 
recommended  that  the  regulations 
clarify  that  the  evaluation  requirement 
applies  only  to  project  under  the  Act. 

In  response  to  comments. 
§  401.19(a)(10)  now  clarifies  that  each 
program  year  a  State  will  evaluate  all  of 
the  projects,  services,  and  activities 
supported  under  Part  401  of  at  least  20 
percent  of  the  eligible  recipients 
receiving  funds  under  the  Act  so  that  by 
the  end  of  a  five-year  period,  every  local 
program  which  has  received  Federal 
funds  will  have  been  evaluated. 

Several  commenters  stated  that 
§  401.19(a)(18)  of  the  proposed  rules 
appeared  to  set  limits  on  the  use  of 
basic  State  grant  funds  reserved  for 
vocational  education  services  and 
activities  for  handicapped  individuals 
and  disadvantaged  individuals,  whereas 
section  204(a)  of  the  Act  seems  broader, 
appearing  to  establish  conditions  that 
must  be  in  place  to  receive  those  funds. 

Although  §  401.19(a)(18J  was  not 
intended  to  set  limits  on  the  use  of  such 
funds,  a  change  has  been  made  in  the 
final  regulations  to  clarify  the 
Secretary's  interpretation  of  the  statute. 

Both  the  regulations  and  the  statute 
require  the  State  to  include  certain 
assurances  in  the  State  plan  prior  to 
participating  in  programs  under  the 
State  Vocational  Education  Program;  in 
the  sense,  both  the  regulations  and  the 
statute  establish  preconditions  to  State 
participation.  Section  204(a),  however, 
requires  the  State  board  to  make  these 
assurances  pertaining  to  the  criteria 
applicable  to  the  services  and  activities 
provided  to  handicapped  individuals 
and  disadvantaged  individuals  "with 
respect  to"  the  basic  State  grant  funds 
reserved  for  these  populations.  The 
statutory  phrase  "with  respect  to"  is 
ambiguous.  Broadly  speaking,  it  might 
be  read  to  mean  that  the  receipt  of 
Federal  funds  triggers  the  application  of 
statutory  criteria  to  the  recipient's 
vocational  education  program.  Or  it 
might  be  read  to  mean  that  the  recipient 
will  comply  with  the  statutory  criteria  in 
using  the  Federal  funds  for  vocational 
education  services  and  activities.  In 
light  of  the  available  legislative  history 
to  section  204(a),  the  Secretary  believes 
that  the  latter  interpretation— that 


Co.Tgress  intended  to  ensure  that  the 
State  would  comply  with  certain  equal 
access  criteria  in  using  the  Federal 
funds  reserved  for  handicapped 
individuals  and  disadvantaged 
individuals — is  the  more  plausible 
interpretation.  The  legislative  history  of 
section  204(a)  does  not  indicate  that 
Congress  intended  to  expand  the 
application  of  those  equal  access 
criteria  beyond  the  reach  of  funds  under 
the  Act.  However,  it  is  the  Secretary's 
interpretation  that  while  States  must  use 
their  funds  reserved  under  the  Act  for 
handicapped  and  disadvantaged 
individuals  in  ways  that  are  consistent 
with  the  mandated  criteria,  they  need    * 
not  expend  those  funds  to  comply  with 
those  criteria  which  are  already  being 
satisfied  with  funds  from  other  sources, 
(ii)  State  plan — descriptions.  Several 
commenters  noted  that  both 
§  401.19(b)(4)  of  the  regulations  and 
section  113(b)(5)  of  the  Act  require  that 
eligible  recipients  located  in 
economically  depressed  areas  receive 
more  of  the  Federal  funds  received  by 
the  State  than  eligible  recipients  not 
located  in  economically  depressed 
areas.  Commenters  were  concerned  that 
if  this  provision  is  interpreted  to  mean  at 
least  $1.00  more  than  half  of  the  State's 
total  grant,  such  an  interpretation  would 
be  excessively  restrictive  and  would 
result  in  disproportionate  allocations  of 
funding,  perhaps  sending  large  amounts 
of  money  to  areas  with  very  small 
student  populations.  Commenters 
requested  that  the  Secretary  interpret 
the  word  "more"  to  mean  that  the 
economically  depressed  areas  should 
receive  proportionately  more  funding, 
e.g.,  on  a  per  pupil  or  per  capita  basis. 

The  regulations  have  not  been 
changed.  Item  218  in  the  Conference 
Report  (House  Report  No.  98-1129,  98th 
Cong.  2d  Sess.  p.  95)  states  that  the 
intent  of  section  113(b)(5)  was  ".  .  .  that 
eligible  recipients  in  economically 
depressed  areas  [must]  annually  receive 
more  total  funds  than  the  total  amount 
of  funding  awarded  to  eligible  recipients 
in  areas  which  are  not  economically 
depressed."  Section  401.19(b)(4)  of  the 
regulations  is  consistent  with  both  the 
language  and  the  intent  of  the  statute  as 
explained  in  the  Conference  Report. 

Several  commenters  noted  that 
§  401.19(b)(4)  of  the  proposed 
regulations  omitted  the  phrase  "or 
which  have  high  unemployment"  which 
appears  in  section  113(b)(5)  of  the  Act. 
The  commenters  pointed  out  that  the 
omission  of  this  phrase  could  have  the 
effect  of  changing  the  in-State 
distribution  requirements. 

In  response  to  this  comment  the 
regulations  have  been  changed. 


References  to  areas  of  high 
unemployment  have  been  added  to  the 
fund  distribution  requirement  in 
5  401.19(b)(4)  to  more  closely  reflect  the 
language  of  the  statute.  States  may  now 
identify  areas  of  high  unemployment  as 
well  as  economically  depressed  areas 
for  the  purpose  of  this  requirement. 
Corresponding  changes  have  been  made 
to  §§  401.19(b)(12)  and  401.102. 

(3)  Section  401.2Z— Maintenance  of 
Effort. 

The  Secretary  requested  comments  on 
whether  guidance  was  needed  on  the 
vocational  education  expenditures 
which  form  the  basis  of  the  maintenance 
of  effort  determination.  Several 
commenters  requested  that  maintenance 
of  effort  determinations  be  based  on 
current  expenses  only.  Another 
commenter  asked  for  the  legislative 
basis  for  the  interpretation  that  only 
State  sources  are  to  be  considered  in 
maintenance  of  effort  determinations. 

The  regulations  have  not  been 
changed.  However,  section  503  of  the 
Act  states  that  to  be  eligible  to  receive 
funds  luider  the  Act.  States  must 
maintain  their  expenditures  "for 
vocational  education."  The  Secretary 
interprets  the  Act,  consistent  with  prior 
practice  under  the  Vocational  Education 
Act,  to  include  both  current  and  capital 
expenditures  for  vocational  education, 
as  defined  in  section  521(31)  of  the  Act 
and  §  400.4(b)  of  the  regulations.  States 
may  include  vocational  education 
construction  costs,  if  they  desire.  • 

In  regard  to  the  second  comment,  the 
regulations  are  consistent  with  the 
language  of  the  Act.  which  refers  to  the 
fiscal  effort  or  expenditures  "of  each 
State."  In  addition,  unlike  the 
Vocational  Education  Act,  the  Carl  D. 
Perkins  Act  does  not  require  the 
maintenance  of  fiscal  effort  at  the  local 
level.  It  is  reasonable  to  believe, 
therefore,  that  Congress  did  not  believe 
that  local  expenditures  should  be 
included  in  State  level  maintenance  of 
effort  computations. 

(4)  Section  401.31(a)— Criteria  for 
Reallotment  of  Funds. 

In  response  to  the  request  for 
comments,  several  commenters  asked 
that  the  regulations  provide  more 
guidance  with  respect  to  the  criteria  the 
Secretary  will  use  in  realloting  funds. 

The  Secretary  rarely  has  occasion  to 
reallot  funds  and  therefore  feels  that  the 
criteria  in  §  401.31(a)(1)  are  sufficient.  In 
the  future  the  Secretary  may  determine 
that  additional  guidance  is  desirable. 
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(5)  Sections  401.52  and  401.53 — Programs 
for  Handicapped  and  Disadvantaged 
Individuals 

The  proposed  rule  asked  if  further 
guidance  Mras  needed  on  the  services 
and  activities  that  may  be  provided  with 
funds  under  these  programs.  One 
commenter  pointed  out  that  §§401.52(b) 
and  401.53(a)(2)  stipulate  "expenditures 
for  the  comparable  regular  vocational 
education  services  and  activities"  while 
the  statute  refers  to  "expenditures  for 
regular  services  and  activities."  The 
commeriter  asked  why  the  words 
"comparable"  and  "vocational 
education"  were  added  to  the 
regulations. 

The  regulations  have  not  been 
changed.  The  words  "comparable"  and 
"vocational  education"  were  added  in 
§§  401.52(b)  and  401.53(a)(2)  of  the 
proposed  regulations  to  reflect  the  intent 
of  section  201(c)(1)  of  the  Act  that  the 
costs  of  non-mainstreamed  programs  for 
handicapped  or  disadvantaged  persons 
be  compared  to  the  same  types  of 
programs  for  non-handicapped  or  non- 
disadvantaged  individuals  in  order  to 
obtain  valid  cost  comparisons. 

Another  commenter  expressed  the 
view  that  §§  401.52(b)  and  401.53(a)(2) 
will  impose  burdensome  data-gathering 
requirements  on  eligible  recipients  since 
those  regulations  require  individual  cost 
comparisons  between  non- 
mainstreamed  programs  for 
handicapped  and  disadvantaged 
individuals  and  comparable  regular 
vocational  education  programs.  The 
commenter  recommended  that  the 
regulations  permit  State-level  average 
cost  differentials  as  opposed  to 
individual  program  cost  comparison  by 
an  eligible  recipient. 

The  regulations  have  not  been 
changed  because  section  201(c)(1)  of  the 
Act  clearly  requires  individual  program 
cost  comparisons  by  an  eligible 
recipient. 

Still  another  commenter  was 
concerned  that  while  §  401.52  of  the 
regulations  accurately  reflected  the 
wording  of  section  201(c)  of  the  Act.  it 
might  be  read  to  encourage  separate 
programs  for  handicapped  individuals. 

Although  the  regulations  have  not 
been  changed,  the  Secretary  wishes  to 
emphasize  that  Item  91  of  the 
Conference  Report  makes  it  clear  that, 
even  though  a  distinction  is  made 
between  "excess"  cost  requirements  for 
handicapped  students  in  mainstreamed 
classes  and  those  in  separate  programs, 
it  is  not  the  intent  of  Congress  to  in  any 
way  encourage  the  creation  of  separate 
programs  for  handicapped  students. 
House  Report  No.  98-1129,  98th  Cong.  2d 
Sess.  p.  71. 


Another  commenter  suggested 
changing  the  restriction  in  §  401.53(b)(2) 
that  funds  reserved  for  disadvantaged 
individuals  may  be  used  for  acquiring 
modern  machinery  and  tools,  "only"  in 
schools  in  which  at  least  75  percent  of 
the  students  are  economically 
disadvantaged.  The  commenter  wanted 
"only"  changed  to  "especially." 

The  regulations  have  not  been 
changed.  Item  81  of  the  Conference 
Report  specifies  that  funds  may  be  used 
to  purchase  equipment  "only  in"  schools 
with  a  75  percent  or  more  economically 
disadvantaged  enrollment.  House 
Report  No.  98-1129.  98th  Cong.  2d  Sess. 
p.  75. 

(6)  Sections  401.59  and  401.60— Use  of 
Funds  Under  the  Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program 

Comments  were  requested  on  the  use 
of  funds  under  Title  II,  Part  B  of  the  Act 
to  "expand,  improve,  modernize,  or 
develop"  high  quality  programs. 
Specifically,  the  Secretary  asked  if 
guidance  was  needed  on  (a)  what 
activities  constitute  an  expansion, 
improvement,  or  modernization,  and  (b) 
how  many  years  a  program  may  be 
"developed."  Several  commenters 
recommended  that  §  401.59  be  revised  to 
include  a  transition  period  to  provide  for 
phasing  in  the  requirements  of  Title  II, 
Part  B  of  the  Act.  Their  particular 
concern  was  that  States  have  time  to 
adjust  to  the  "non-maintenance" 
requirement  for  some  of  the  programs 
authorized  under  Title  II,  Part  B  of  the 
Act. 

With  respect  to  a  transition  period, 
the  regulations  have  not  been  changed. 
The  Secretary  recognizes  the  flexibility 
afforded  States  during  the  period  of 
transition  under  section  3(a)(2)  of  Pub.  L. 
98-524  but  believes  that  detailed,  and 
possibly  restrictive,  regulations  are  not 
warranted.  The  Secretary  believes  the 
transition  authority  is  best  implemented 
on  a  case-by-case  basis.  Additional 
guidance  regarding  the  use  of  the 
carryover  funds  and  current  year  funds 
under  section  3(a)  of  Pub.  L.  98-524  is 
contained  in  Appendix  B  to  these 
regulations. 

A  number  of  commenters  objected  to 
proposed  §  401.59(b)  which  required 
States  to  use  funds  under  Title  II,  Part  B 
to  expand,  improve,  modernize,  or 
develop  vocational  education  services 
and  activities,  and  prohibited  the  use  of 
those  funds  to  maintain  any  existing 
services  and  activities.  Several 
commenters  felt  that  some  of  the 
services  and  activities  authorized  by 
section  251  of  the  Act  inherently 
improve,  expand,  or  develop  existing 
vocational  education  programs.  Others 


thought  the  proposed  regulations 
prohibited  the  use  of  funds  for  existing 
programs,  including  those  that  are  under 
development. 

The  regulations  have  been  changed. 
The  legislative  history  of  Title  II.  Part  B 
makes  it  clear  that  Congress  intended 
ser\'ices  and  activities  funded  under  this 
program  to  represent  an  improvement, 
expansion,  or  development  of  vocational 
education  programs.  However,  the 
Secretary  believes  that  the  commenters 
are  correct  in  pointing  out  that  certain  of 
the  services  and  activities  authorized  by 
section  251  do,  by  their  very  nature, 
contribute  to  the  expansion, 
improvement  or  development  of 
vocational  education  programs.  Because 
these  services  and  activities  are 
inherently  related  to  the  improvement  of 
programs,  it  would  be  consistent  with 
the  intent  of  Congress  to  permit  States 
and  eligible  recipients  to  maintain  them 
where  they  already  exist  but  not  the 
other  services  and  activities  authorized 
by  section  251.  Accordingly,  §§  401.59 
and  401.60  have  been  rewritten  to  clarify 
which  authorized  activities  are 
inherently  related  to  the  improvement  of 
programs  (§  401.60  (b)  and  (c))  and  those 
which  are  not  (§  401.60(a)).  States  and 
eligible  recipients  may  use  funds  under 
Title  II,  Part  B  to  continue  their  existing 
services  and  activities  which  fall  into 
the  former  category,  but  not  services 
and  activities  in  the  latter  category. 
States  and  eligible  recipients  may  use 
funds  under  this  program  to  support 
only  those  particular  aspects  of  their 
services  and  activities  in  the  latter 
category  (§  401.60(a))  which  represent 
an  irmovation,  expansion,  improvement 
modernization,  or  development 

(7)  Section  401.90 — State  Administrative 
Costs 

The  proposed  rule  requested 
comments  on  the  use  of  State 
administrative  funds.  Many  commenters 
read  section  113(b)(4)  of  the  Act  to 
require  a  State  to  distribute  all  of  the 
funds  reserved  for  handicapped  and 
disadvantaged  individuals  under  Title  II 
Part  A  of  the  act  to  eligible  recipients. 
These  commenters  felt  that  \  401.90  of 
the  proposed  rule  permitted  the  use  of 
some  of  those  funds  for  State 
administration  and  recommended  that 
§  401.90  be  changed  to  reflect  the  Act. 

No  change  has  been  made.  Although 
the  Act  lacks  clarity  on  this  issue,  the 
Secretary  believes  the  regulations 
reflect  the  intent  of  Congress.  Section 
113(b)(4)  of  the  Act  must  be  read  in 
connection  with  section  102  of  the  Act 
which  allocates  the  funds  in  the  basic 
State  grant  among  State  administration, 
the  Vocational  Education  Opportunities 
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Program  authorized  by  Part  A  of  Title  II 
of  the  Act.  and  the  program 
improvement  innovation,  and 
expansion  activities  authorized  by  Part 
B  of  Title  II.  In  general,  section  102 
allocates  57  percent  of  the  basic  grant  to 
Part  A.  43  percent  to  Part  B.  and  up  to  7 
percent  for  State  administration.  In 
addition,  section  202  of  the  Act  reserves 
all  the  basic  grant  funds  available  for 
Part  A  for  six  specified  populations, 
including  handicapped  individuals  and 
disadvantaged  individuals,  in  precisely 
established  proportions.  To  preserve  the 
integrity  of  these  various  fund 
distribution  requirements  and  the 
carefully  wrought  balance  of  interests 
they  represent,  the  Secretary  has 
interpreted  the  Act  to  require  that  the 
States  reserve  up  to  7  percent  for  State 
administration  prior  to  allotting  the  57 
percent  and  43  percent  for  Parts  A  and 
B,  respectively.  This  interpretation  is 
consistent  with  the  language  of  section 
113(b](4}  because  all  the  funds 
"available"  for  handicapped  and 
disadvantaged  individuals,  after  the 
reservation  of  funds  for  State 
administration,  continue  to  flow  to 
eligible  recipients.  In  addition,  the 
Secretary's  interpretation  promotes 
administrative  convenience  for  the 
States  and  reflects  the  necessity  for 
State-level  administrative  activi^  in 
connection  with  local  programs  for 
handicapped  and  disadvantaged 
individuals. 

(8)  Section  401.93 — Local  Administrative 
Costs 

Comments  were  requested  on  the 
Secretary's  interpretation  of  the 
provision  regarding  local  administrative 
costs.  One  commenter  asked  for  the 
statutory  authority  for  limiting  local 
administrative  costs  to  "necessary  and 
reasonable"  cost. 

The  regulations  have  not  been 
changed  as  the  Secretary  believes  that 
the  "necessary  and  reasonable"  cost 
principle  is  implicit  in  the  statute.  This 
provision  is  consistent  with  Educational 
Department  General  Administrative 
Regulations  (EDGAR.  34  CFR  Part  74, 
Appendix  C)  on  cost  principles,  and 
long-term  Departmental  practice. 

(9)  Section  401.95  and  §  401.96— 
Distribution  Formulas  for  Funds 
Reserved  for  Handicapped  Individuals 
and  Disadvantaged  Individuals 

The  Secretary  requested  comments  on 
the  Secretary's  interpretations  in 
§§  401.95  and  401.96.  A  variety  of 
comments  were  received.  Some 
commenters  supported  the 
interpretation  that  the  allocation 
formula  is  based  on  participating 


eligible  recipients.  Other  commenters 
asked  why  this  interpretation  was  made. 

The  Secretary  interpreted  the 
distribution  formulas  as  being  based  on 
"participating  eligible  recipients"  in 
order  to  eliminate  the  unnecessary 
administrative  burden  States  would  face 
in  having  to  make  pupil  counts  in.  and 
allocate  funds  to,  eligible  recipients 
which  did  not  wish  to  participate  in  the 
programs  (assuming  the  data  were 
available  ht>m  such  disinterested 
eligible  recipients).  Also,  allocations  for 
disinterested  eligible  recipients  which 
did  wish  to  participate,  thus  creating  an 
additional  administrative  burden  on 
States. 

One  commenter  requested  that 
allocations  for  handicapped  and 
disadvantaged  individuals  be  based  on 
the  most  recent  data  available  rather 
than  on  counts  made  in  the  program 
year  preceding  the  year  in  which  the 
allocation  is  made. 

The  regulations  continue  to  require 
that  allocations  be  based  on  counts 
made  in  the  year  prior  to  the  year  for 
which  determinations  are  made,  as 
required  by  section  203(a)  of  the  Act. 

(10)  Section  401 .96(b}— Formula  for 
Individuals  With  Limited  English 
Proficiency 

Comments  were  requested  on  the 
Secretary's  interpretation  of  the  formula 
for  reserving  funds  for  individuals  with 
limited  English  proficiency  from  funds 
reserved  for  disadvantaged  individuals 
under  the  Vocational  Education 
Opportunities  Program. 

Several  commenters  responded  by 
expressing  the  view  that  §  401.96(b)  of 
the  regulations  establishes  a  method  for 
determining  a  minimum  expenditure 
level  for  individuals  with  limited  English 
proficiency  which  could  result  in  an 
inappropriate  or  inequitable  minimum 
expenditure  level  for  this  population. 

A  change  has  been  made.  In  general, 
section  203(a)(3)  of  the  Act  requires 
eligible  recipients  to  support  vocational 
education  programs  for  persons  with 
limited  English  proficiency  from  their 
allotments  of  Title  H,  Part  A  funds 
reserved  for  disadvantaged  individuals 
in  the  same  proportion  as  the  number  of 
persons  with  limited  English  proficiency 
"served"  by  the  eligible  recipient  in  the 
preceding  year  bears  "to  the  population 
of  the  State."  In  an  attempt  to  give  the 
language  of  the  statute  a  reasonable 
meaning,  in  the  proposed  regulations  the 
Secretary  interpreted  "served"  to  mean 
served  in  vocational  education,  and 
interpreted  the  reference  to  the  State's 
population  to  mean  the  total  population 
of  persons  with  limited  English 
proficiency  served  in  vocational 
education  by  all  participating  eligible 


recipients.  The  Secretary  agrees  that,  as 
the  commenters  pointed  out.  the  ratio 
between  the  number  of  persons  with 
limited  English  proficiency  served  in 
vocational  education  by  an  eligible 
recipient  and  the  number  of  such 
persons  served  in  vocational  education 
throughout  the  State  is  not  always  an 
equitable  or  appropriate  means  of 
•  allocating  an  eligible  recipient's  funds 
reserved  for  disadvantaged  persons, 
including  persons  with  limited  English 
proficiency.  For  example,  the  ratio 
described  in  the  proposed  regulation 
does  not  accurately  reflect  the  relative 
numbers  of  limited  English  proficient 
persons,  and  otherwise  disadvantaged 
persons,  in  an  eligible  recipient  who 
have  a  need  for  vocational  education. 
Several  of  the  commenters  invited  the 
Secretary  to,  in  effect  rewrite  section 
203(a)(3)  of  the  Act  in  order  to  establish 
a  more  equitable  means  of  allocating 
funds  for  persons  with  limited  English 
proficiency.  While  the  Secretary  is  not 
authorized  to  rewrite  the  statute,  the 
Department  has  forwarded  to  Congress 
a  legislative  proposal  which  would 
amend  section  203(a)(3)  and  establish  a 
more  equitable  ratio. 

In  the  meantime,  the  final  regulations 
essentially  repeat  the  language  of 
section  203(a)(3).  The  Secretary 
continues  to  believe  that  the 
interpretation  reflected  in  the  proposed 
regulation  is  a  reasonable  one.  which 
the  States  are  free  to  adopt,  where 
equitable  and  appropriate;  however,  the 
States  may  adopt  other  reasonable 
interpretations,  that  are  consistent  with 
the  purposes  of  the  Act,  as  well.  It 
should  also  be  pointed  out  that  the 
Secretary  interprets  section  203(a)(3)  to 
establish  a  minimum  funding 
requirement  for  persons  with  limited 
English  proficiency  from  Title  II.  Part  A 
funds  reserved  for  disadvantaged 
individuals.  Therefore  a  State  would  be 
permitted  to  adopt  the  interpretation 
provided  in  the  proposed  regulation,  but 
spend  additional  funds  for  programs  for 
persons  with  limited  English  proficiency 
when  equitable  and  appropriate  to  do 
so.  In  addition,  a  new  State  plan 
requirement  has  been  added, 
§  401.19(b)(14),  which  requires  States  to 
describe  in  their  State  plans  how  they 
will  implement  %  401.96(b). 

(11)  Section  401.97— State  Match  for 
Funds  for  Handicapped  and 
Disadvantaged  Individuals 

The  proposed  rule  requested 
comments  on  the  statutory  provision 
that  States  provide  the  non-Federal 
share  of  the  cost  of  projects  for 
handicapped  individuals  and  for 
disadvantaged  individuals  under  the 
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Vocational  Education  Opportunities 
Program  equitably  from  State  and  local 
resources.  Several  commenters  felt  that 
States  should  be  allowed  to  assume  100 
percent  of  the  non-Federal  cost.  Others 
felt  that  programs  for  handicapped  and 
disadvantaged  persons  would  be 
adversely  affected  in  instances  where 
the  State  assumed  the  total  burden  of 
meeting  the  matching  requirement. 

Although  the  regulations  have  not 
been  changed,  the  Secretary  wishes  to 
clarify  that  the  determination  of  what 
constitutes  an  equitable  sharing  of  the 
matching  requirement  between  the  State 
and  local  levels  is  made,  in  the  first 
instance,  by  the  State.  If  a  State 
determines  that  these  costs  cannot  be 
reasonably  provided  by  an  eligible 
recipient,  i  401.97  permits  the  State  to 
assume  100  percent  of  the  non-Federal 
costs  for  that  eligible  recipient. 

fb)  Other  Changes 

(1)  Section  401.13(b]  has  been  changed 
to  require  States,  other  than  an  Insular 
Area,  to  "reserve"  rather  than  "expend" 
at  least  $60,000  to  carry  out  activities  of 
personnel  assigned  to  eliminate  sex 
discrimination  and  sex  stereotyping 
under  S  401.13(a).  This  change  was 
made  in  order  to  allow  States  a  period 
of  up  to  27  months  to  use  the  funds 
under  §  401.13(b).  This  change  makes 
the  use  of  these  funds  consistent  with 
the  use  of  other  funds  under  the  Act. 

(2)  Section  401.16(b)  was  changed  to 
require  that  State  council 
responsibilities  be  carried  out  "during 
each  State  plan  period."  This  change 
clarifies  that  the  activities  of  the  State 
council,  listed  in  §  401.16(b).  do  not  have 
to  be  performed  each  year. 

(3)  Section  401.112,  dealing  with  State 
audit  responsibilities,  was  changed  to 
reflect  enactment  of  the  Single  Audit 
Act  of  1984.  Public  Law  98-502.  That  Act 
establishes  audit  requirements  for  State 
and  local  governments  and  applies  to 
fiscal  years  that  begin  after  December 
31. 1984.  The  Secretary  expects  to  issue 
regulations  in  the  future  to  implement 
the  provisions  of  the  Single  Audit  Act. 

(c)  Other  Provisions 

These  regulations  do  not  implement 
all  the  provisions  of  the  Carl  D.  Perkins 
Vocational  Education  Act.  For  example, 
the  Act  imposes  a  number  of 
administrative  requirements  upon  the 
Secretary  for  which  regulations  are 
unnecessary.  In  addition,  the  Act  directs 
the  Secretary  to  carry  out  or  support  a 
number  of  activities,  such  as  the 
National  Assessment  of  Vocational 
Education  Programs  (section  403  of  the 
Act),  and  the  Vocational  Education  Data 
System  (section  421  of  the  Act),  which 
the  Act  describes  in  some  detail.  These 


regulations  do  not  implement  either  the 
National  Assessment  or  the  Vocational 
Education  Data  System.  The  Secretary  is 
studying  the  desirability  and  need  for 
regulations  to  implement  these 
requirements  and  may  develop 
regulations  for  them  at  a  later  date. 

(d)  Implementation  of  the  Act 

The  Carl  D.  Perkins  Vocational 
Education  Act  superseded  the 
Vocational  Education  Act  of  1963  on 
October  1. 1984.  However.  House  Report 
No.  98-1129.  98th  Cong.  2d  Session,  p. 
101  clarifies  that  Congress  did  not 
intend  the  provisions  of  the  new  Act  to 
be  implemented  until  school  year  1985- 
1986.  During  the  remainder  of  school 
year  1984-1985.  States  must  comply  with 
the  requirements  of  the  Vocational 
Education  Act  of  1963.  the  regulations  in 
the  current  34  CFR  Part  400.  and  their 
current  State  plan  documents. 

The  appropriation  for  the  Department 
for  fiscal  year  1985,  Pub.  L.  98-619.  was 
enacted  November  8. 1984.  Pub.  L.  98- 
619  appropriates  funds  for  the  support  of 
vocational  education  programs  during 
school  year  1985-1986,  and  these  funds 
became  available  to  the  States  on  July  1, 
1985,  the  start  of  the  first  program  year 
under  the  new  Act. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
by  the  Department  in  accordance  with 
Executive  Order  12291.  They  are  not 
classified  as  major  because  they  do  not 
meet  the  criteria  for  major  regulations 
established  in  the  Order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects 

34  CFR  Parts  400  and  401 

Adult  education.  Education,  Education 
of  disadvantaged.  Education  of 
handicapped.  Equal  education 
opportunity.  Private  schools.  Reporting 
and  recordkeeping  requirements. 


Schools,  School  construction. 
Vocational  education.  Women. 

34  CFR  Parts  407.  408.  and  409 

Bilingual  education.  Reporting  and 
recordkeeping  requirements.  Vocational 
Education. 

34  CFR  Part  410 

Indian  education.  Reporting  and 
recordkeeping  requirements.  Vocational 
education. 

34  CFR  Parts  411.  412.  414.  and  415 

Educational  facilities.  Reporting  and 
recordkeeping  requirements.  Vocational 
education. 

34  CFR  Parts  416  and  417 

Colleges  and  universities.  Educational 
research.  Reporting  and  recordkeeping 
requirements.  Vocational  education. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations: 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.048  (Basic  Grants  to  the  Stales). 
84.049  (Consumer  and  Homemaking 
Education  Program).  64.051  (National 
Vocational  Education  Research  Program  and 
the  National  Center  for  Research  in 
Vocational  Education),  84.053  (State  Councils 
for  Vocational  Education),  84.077  (Bilingual 
Vocational  Training  Program).  84.099 
(Bilingual  Vocational  Instructor  Training 
Program).  84.100  (Bilingual  Vocational 
Materials.  Methods,  and  Techniques 
Program).  84.101  (Indian  and  Hawaiian 
Natives  Program).  Catalog  of  Federal 
Domestic  Assistance  Numbers  have  not  tieen 
assigned  for  State  Assistance  for  Vocational 
Education  Support  Programs  by  Community- 
Based  Organizations:  Adult  Training. 
Retraining,  and  Employment  Development 
Program;  Comprehensive  Career  Guidance 
and  Counseling  Program:  Industry-Education 
Partnership  for  Training  in  High-Technology 
Occupations  Program:  Demonstration  Centers 
for  Retraining  Dislocated  Workers: 
Cooperative  Demonstration  Program:  Stale 
Equipment  Pools  Program;  and  Model  Centers 
for  Vocational  Education  for  Older 
Individuals) 

Dated;  August  9. 1985. 
William  |.  Bennett 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Parts  400  and  408,  and  by  adding  new 
Parts  401,  407.  409.  410.  411.  412.  414.  415. 
416.  and  417  as  follows: 

1.  Part  400  is  revised  to  read  as 
follows: 
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PART  400— VOCATIONAL  EDUCATION 
PROGRAMS— GENERAL  PROVISIONS 

Subpart  A— Qeneral 

Sec. 

400.1  What  are  the  purposes  of  the  Carl  D. 
Perkins  Vocational  Education  Act? 

400.2  What  programs  are  authorized  by  the 
Carl  D.  Perkins  Vocational  Education 
Act? 

400.3  What  regulations  apply  to  the 
Vocational  Education  Programs? 

400.4  What  dePinitions  apply  to  the 
Vocational  Education  Programs? 

Authority:  Carl  D.  Perkins  Vocational 
Education  Act.  20  U.S.C.  2301  el  seq..  as 
enacted  by  Pub.  L.  98-524.  unless  otherwise 
noted. 

Subpart  A— GefMral 

S40ai    What  are  ttM  purposM  of  ttte  Carl 
D.  Perkins  Vocationai  Education  Act? 

The  purposes  of  the  Carl  D.  Perkins 
Vocational  Education  Act  are  to — 

(a)  Assist  the  States  to  expand, 
improve,  jnodemize,  and  develop  quality 
vocational  education  programs  in  order 
to  meet  the  needs  of  the  Nation's 
existing  and  future  work  force  for 
marketable  skills  and  to  improve 
productivity  and  promote  economic 
growth; 

(b)  Assure  that  individuals  who  are 
inadequately  seized  under  vocational 
education  programs  are  assured  access 
to  quality  vocational  education 
programs,  especially — 

(1)  Individuals  who  are 
disadvantaged: 

(2)  Individuals  who  are  handicapped: 

(3)  Men  and  women  who  are  entering 
nontraditional  occupations: 

(4)  Adults  who  are  in  need  of  training 
and  retraining: 

(5)  Individuals  who  are  single  parents 
or  homemakers; 

(6)  Individuals  with  limited  English 
proficiency;  and 

(7)  Individuals  who  are  incarcerated 
in  correctional  institutions; 

(c)  Promote  greater  cooperation 
between  public  agencies  and  the  private 
sector  in  preparing  individuals  for 
employment,  in  promoting  the  quality  of 
vocational  education  in  the  States,  and 
in  making  the  vocational  system  more 
responsive  to  the  labor  market  in  the 
States: 

(d)  Improve  the  academic  foimdations 
of  vocational  students  and  to  aid  in  the 
application  of  newer  technologies 
(including  the  use  of  computers)  in  terms 
of  employment  or  occupational  goals; 

(e)  Provide  vocational  education 
services  to  train,  retrain,  and  upgrade 
employed  and  unemployed  workers  in 
new  skills  for  which  there  is  a  demand 
in  that  State  or  employment  market; 


(0  Assist  the  most  economically 
depressed  areas  of  a  State  to  raise 
employment  and  occupational 
competencies  of  its  citizens; 

(g)  Assist  the  States  to  utilize  a  full 
raiige  of  supportive  services,  special 
programs,  and  guidance  counseling  and 
placement  to  achieve  the  basic  purposes 
of  the  Act; 

(h)  Improve  the  effectiveness  of 
consumer  and  homemaking  education 
and  to  reduce  the  limiting  effects  of  sex- 
role  stereotyping  on  occupations,  job 
skills,  levels  of  competency,  and  careers; 
and 

(i)  Authorize  national  programs 
designed  to — 

(1)  Meet  designated  vocational 
education  needs;  and 

(2)  Strengthen  the  vocational 
education  research  process. 

(Sec.  2;  20  U.S.C  2301) 

§  400.2    What  programs  are  authorized  by 
the  Carl  D.  Perkins  Vocational  Education 
Act? 

The  Carl  D.  Perkins  Vocational 
Education  Act  authorizes — 

(a)  The  State  vocational  education 
program  which  includes — 

(1)  The  Vocational  Education 
Opportunities  Program  under  the  basic 
State  grant,  as  described  in  34  CFR 
401.51  through  34  CFR  401.58; 

(2)  The  Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program  under  the  basic 
State  grant,  as  described  in  34  CFR 
401.59  through  34  CFR  401.61;  and 

(3)  Special  Programs  which  include 
the— 

(i)  State  Assistance  for  Vocational 
Education  Support  Programs  by 
Community-Based  Organizations  as 
described  in  34  CFR  401.71  and  34  CFR 
401.72; 

(ii)  Consumer  and  Homemaking 
Education  Program  as  described  in  34 
CFR  401.73; 

(iii)  Adult  Training,  Retraining,  and 
Employment  Development  Program  as 
described  in  34  CFR  401.75; 

(iv)  Comprehensive  Career  Guidance 
and  Counseling  Program  as  described  in 
34  CFR  401.78;  and 

(v)  Industry-Education  Partnership  for 
Training  in  High-Technology 
Occupations  Program  as  described  in  34 
CFR  401.78;  and 

(b)  National  Programs  which 
include — 

(1)  The  Bilingual  Vocational  Training 
Program  as  described  in  34  CFR  Part 
407; 

(2)  The  Bilingual  Vocational  Instructor 
Training  Program  as  described  in  34 
CFR  408; 

(3)  The  Bilingual  Vocational 
Materials.  Methods,  and  Techniques 


Program  as  described  in  34  CFR  Part 
409; 

(4)  The  Indian  and  Hawaiian  Natives 
Program  as  described  in  34  CFR  410; 

(5)  Demonstration  Centers  for  the 
Retraining  of  Dislocated  Workers  as 
described  in  34  CFR  Part  411; 

(6)  The  Cooperative  Demonstration 
Program  as  described  in  34  CFR  Part 
412; 

(7)  The  State  Equipment  Pools 
Programs  as  described  in  34  CFR  Part 
414; 

(8)  Model  Centers  for  Vocational 
Education  for  Older  Individuals  as 
described  in  34  CFR  Part  415; 

(9)  The  National  Vocational  Education 
Research  Program  as  described  in  34 
CFR  Part  416;  and 

(10)  The  National  Center  for  Research 
in  Vocational  Education  as  described  in 
34  CFR  Part  417. 

(20  U.S.C.  2301  et  seq.) 

§  400.3    Wtiat  regulations  apply  to  ttie 
Vocational  Education  Programs? 

In  addition  to  the  regulations 
contained  in  this  part  and  the  applicable 
program  regulations,  the  programs  under 
34  CFR  Parts  401.  407  through  412.  and 
414  through  417  are  subject  to  the 
following  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR— 

(a)  Part  74  (Administration  of  Grants); 

(b)  Part  75  (Direct  Grant  Programs), 
which  applies  only  to  Parts  407  through 
412  and  Parts  414  through  417; 

(c)  Part  76  (State-Administered  • 
Programs),  which  applies  only  to  Part 
401; 

(d)  Part  77  (Defmitions  that  apply  to 
Department  of  Regulations): 

(e)  Part  78  (Education  Appeal  Board); 
and 

(f)  Part  79  (Intergovernmental  Review 
of  Department  of  Education  Programs 
and  Activities). 

(20  U.S.C.  2301  et  seq.) 

§400.4    What  definitions  apply  to  the 
VocatkNiai  Education  Programs? 

(a)  Definitions  in  EDGAR.  Unless 
otherwise  provided,  the  following  terms 
used  in  this  part  and  34  CFR  Parts  401, 
407  through  412,  and  414  through  417  are 
defined  in  34  CFR  77.1: 

Acquisition 
Applicant 
Application 
Award 
Budget 
Contract 
Department 
ED 

EDGAR 
Facilities 

Federally  recognized  Indian  tribal 
government 


Fiscal  year 

GEPA 

Grant 

Nonprofit 

Nonpublic 

Private 

Project 

Secondary  school 

Secretary 

State 

State  educational  agency 

Supplies 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part  and  34 
CFR  Parts  401,  407  through  412.  and  414 
through  417: 

"Act"  means  the  Carl  D.  Perkins 
Vocational  Education  Act. 

"Administration"  means  activities  of  a 
State  necessary  for  the  proper  and 
efficient  performance  of  its  duties  under 
the  Act,  including  supervision,  but  not 
including  curriculum  development 
activities,  personnel  development, 
technical  assistance,  or  research 
activities. 

"Apprenticeship  training  program" 
means  a  program  registered  with  the 
Department  of  Labor  or  the  State 
apprenticeship  agency  in  accordance 
with  the  Act  of  August  16, 1937,  known 
as  the  National  Apprenticeship  Act, 
which  is  conducted  or  sponsored  by  an 
employer,  a  group  of  employers,  or  a 
)oint  apprencticeship  committee 
representing  both  employers  and  a 
union,  and  which  contains  all  terms  and 
conditions  for  the  qualification, 
recruitment,  selection,  employment,  and 
training  of  apprentices. 

"Area  vocational  education  school" 
means — 

(1)  A  specialized  high  school  used 
exclusively  or  principally  for  the 
provision  of  vocational  education  to 
individuals  who  are  available  for  study 
in  preparation  for  entering  the  labor 
market; 

(2)  The  department  of  a  high  school 
exclusively  or  principally  used  for 
providing  vocational  education  in  no 
less  than  five  different  occupational 
fields  to  individuals  who  are  available 
for  study  in  preparation  for  entering  the 
labor  market; 

(3)  A  technical  institute  or  vocational 
school  used  exclusively  or  principally 
for  the  provision  of  vocational  education 
to  individuals  who  have  completed  or 
left  high  school  and  who  are  available 
for  study  in  preparation  for  entering  the 
labor  market;  or 

(4)  The  department  or  division  of  a 
junior  college  or  community  college  or 
university  operating  under  the  policies 
of  the  State  board  and  which  provides 
vocational  education  in  no  less  than  five 
different  occupational  fields  leading  to 
immediate  employment  but  not 


necessarily  leading  to  a  baccalaureate 
degree,  if,  in  the  case  of  a  school, 
department,  or  division  described  in 
paragraphs  (3)  and  (4)  of  this  definition, 
it  admits  as  regular  students  both 
indivduals  who  have  completed  high 
school  and  individuals  who  have  left 
high  school. 

"Career  guidance  and  counseling" 
means  those  programs — 

(1)  Which  pertain  to  the  body  of 
subject  matter  and  related  techniques 
and  methods  organized  for  the 
development  in  individuals  of  career 
awareness,  career  planning,  career 
decisionmaking,  placement  skills,  and 
knowledge  and  understanding  of  local. 
State,  and  national  occupational, 
educational,  and  labor  market  needs, 
trends,  and  opportunities;  and 

(2)  Which  assist  individuals  in  making 
and  implementing  informed  educational 
and  occupational  choices. 

"Community-based  organization" 
means  a  private  nonprofit  organization 
of  demonstrated  e^ectiveness  which  is 
representative  of  communities  or 
siginficant  segments  of  communities  and 
which  provides  job  training  services  (for 
example.  Opportunities  Industrialization 
Centers,  the  National  Urban  League, 
SER-jobs  for  Progress,  United  Way  of 
America,  Mainstream,  the  National 
Puerto  Rican  Forum,  National  Council  of 
La  Raza.  70,001.  Jobs  for  Youth, 
organizations  operating  career  intern 
programs,  neighborhood  groups  and 
organizations,  community  action 
agencies,  community  development 
corporations,  vocational  rehabilitation 
organizations,  rehabilitation  facilities 
(as  defined  in  section  7(10]  of  the 
Rehabilitation  Act  of  1973],  agencies 
serving  youth,  agencies  serving  the 
handicapped,  agencies  serving  displaced 
homemakers,  union-related 
organizations,  and  employer-related 
nonprofit  organizations],  or  an 
organization  of  demostrated 
effectiveness  serving  nonreservation 
Indians  (including  the  National  Urban 
Indian  Council],  as  well  as  tribal 
governments  and  Native  Alaskan 
groups. 

(Sec.  4(5)  of  the  Job  Training  Partnership  Act) 

"Construction"  includes  construction 
of  new  buildings  and  acquisition,  and 
expansion,  remodeling,  and  alteration  of 
existing  buildings,  and  includes  site 
grading  and  improvement  and  architect 
fees. 

"Cooperative  education"  means  a 
method  of  instruction  of  vocational 
education  for  individuals  who,  through 
written  cooperative  arrangements 
between  the  school  and  employers, 
receive  instruction,  including  required 
academic  course  and  related  vocational 


instruction  by  alternation  of  study  in 
school  with  a  job  in  any  occupational 
field,  but  the  two  experiences  must  be 
planned  and  supervised  by  the  school 
and  employers  so  that  each  contributes 
to  the  student's  education  and 
employability.  Work  periods  and  school 
attendance  may  be  on  alternate  half 
days,  full  days,  weeks,  or  other  periods 
of  time  in  fuLTiUing  the  cooperative 
program. 

"Criminal  offender"  means  any 
individual  who  is  charged  v^th  or 
convicted  of  any  criminal  offense, 
including  a  youth  offender  or  a  juvenile 
offender. 

"Correctional  institution"  means 
any — 

(1)  Prison: 

(2)  Jail; 

(3]  Reformatory: 

(4)  Work  farm: 

(5)  Detention  center  or 

(6]  Halfway  house,  community-based 
rehabilitation  center,  or  any  other 
similar  institution  designed  for  the 
confinement  or  rehabilitation  of  criminal 
offenders. 

"Curriculum  materials"  means 
instructional  and  related  or  supportive 
material,  including  materials  using 
advanced  learning  technology,  in  any 
occupational  field  which  is  designed  to 
strengthen  the  academic  foundation  and 
prepare  individuals  for  employment  at 
the  entry  level  or  to  upgrade 
occupational  competencies  of  those 
previously  or  presently  employed  in  any 
occupational  field,  and  appropriate 
counseling  and  guidance  materiaL 

"Disadvantaged"  means  individuals 
(other  than  handicapped  individuals) 
who  have  economic  or  academic 
disadvantages  and  who  require  special 
services  and  assistance  in  order  to 
enable  them  to  succeed  in  vocational 
educational  programs.  The  term  includes 
individuals  who  are  members  of 
economically  disadvantaged  families, 
migrants,  individuals  who  have  limited 
English  proficiency  and  individuals  who 
are  dropouts  from,  or  who  are  identified 
as  potential  dropouts  from,  secondary 
school.  For  the  purpose  of  this 
definition,  an  individual  who  scores  at 
or  below  the  2Sth  percentile  on  a 
standardized  achievement  or  aptitude 
test,  whose  secondary  school  grades  are 
below  2.0  on  a  4.0  scale  (where  the 
grade  "A"  equals  4.0),  or  fails  to  attain 
minimal  academic  competencies  may  be 
considered  "academically 
disadvantaged."  The  definition  does  not 
include  individuals  with  learning 
disabilities. 

(House  RepoH  No.  98-1129.  9eth  Cong..  2d 
Sess.  p.  100  (19M)) 
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"Economically  depressed  area"  means 
an  economically  integrated  area  within 
any  State  in  which  a  chronically  low 
level  of  economic  activity  or  a 
deteriorating  economic  base  has  caused 
such  adverse  effects  as — 

(1)  A  rate  of  unemployment  which  has 
exceeded  by  50  per  centum  or  more  the 
average  rate  of  unemployment  in  the 
State,  or  in  the  Nation,  for  each  of  the 
three  years  preceding  the  year  for  which 
the  designation  is  made:  or 

(2)  A  large  concentration  of  low- 
income  families,  the  designation  of 
which  is  approved  by  the  Secretary  as 
consistent  with  the  purposes  of  the  Act, 
with  these  criteria,  and  with  such  other 
criteria  as  the  Secretary  may  prescribe. 

"Economically  disadvantaged  family 
or  individual"  means  a  family  or 
individual  which  the  State  board 
identifies  as  low  income  on  the  basis  of 
uniform  methods  that  are  described  in 
the  Slate  plan.  A  Slate  must  use  one  or 
more  of  the  following  standards  as  an 
indicator  of  low  income: 

(1)  Annual  income  at  or  below  the 
official  poverty  line  established  by  the 
Director  of  the  Office  of  Management 
and  Budget. 

(2)  Eligibility  for  free  or  reduced- 
priced  school  lunch. 

(3)  Eligibility  for  Aid  to  Families  with 
Dependent  Children  or  other  public 
assistance  programs. 

(4)  Receipt  of  a  Pell  Grant  or 
comparable  State  program  of  need- 
based  financial  assistance. 

(5)  Eligibility  for  participation  in 
programs  assisted  under  Title  11  of  the 
JTPA. 

"Eligible  recipient"  means  a  local 
educational  agency  or  a  postsecondary 
educational  institution. 

"Handicapped",  when  applied  to 
individuals,  means  individuals  who  are 
mentally  retarded,  hard  of  hearing,  deaf, 
speech  or  language  impaired,  visually 
handicapped,  seriously  emotionally 
disturbed,  orthopedically  impaired, 
other  health  impaired,  deaf-blind,  multi- 
handicapped,  or  persons  with  specific 
learning  disabilities,  who  by  reason 
thereof  require  special  education  and 
related  services,  and  who,  because  of 
their  handicapping  condition,  cannot 
succeed  in  the  regular  vocational 
education  program  without  special 
education  assistance. 

"High  technology"  means  state-of-the- 
art  computer,  microelectronic,  hydraulic, 
pneumatic  laser,  nuclear,  chemical, 
telecommunication,  and  other 
technologies  being  used  to  enhance 
productivity  in  manufacturing, 
communication,  transportation, 
agriculture,  mining,  energy,  commercial 
and  similar  economic  activity,  and  to 
improve  the  provision  of  health  care. 


"Homemaker"  means  an  individual 
who — 

(1)  Is  an  adult:  and 

(2)  Has  worked  as  an  adult  primarily 
without  remuneration  to  care  for  the 
home  and  family,  and  for  that  reason 
has  diminished  marketable  skills. 

"Institution  of  higher  education" 
means  an  institution  of  higher  education 
as  defined  in  section  1201  of  the  Higher 
Education  Act  of  1965. 

"Insular  Area"  means  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands.  For  the 
purpose  of  34  CFR  401.13.  the  term  also 
includes  Puerto  Rico. 

"JTPA  •  means  the  Job  Training 
Partnership  Act  (P.L  97-300). 

"Limited  English  proficiency",  when 
used  with  reference  to  individuals, 
means  individuals — 

(l)(i)  Who  were  not  bom  in  the  United 
Stales  or  whose  native  language  is  a 
language  other  than  English; 

(ii)  Who  came  from  environments 
where  a  language  other  than  English  is 
dominant;  or 

(iii)  Who  are  American  Indian  and 
Alaskan  Native  students  and  who  come 
from  environments  where  a  language 
other  than  English  has  had  a  significant 
impact  on  their  level  of  English  language 
proficiency;  and 

(2)  Who  by  reason  thereof,  have 
sufficient  difficulty  speaking,  reading, 
writing,  or  understanding  the  English 
language  to  deny  those  individuals  the 
opportunity  to  learn  successfully  in 
classrooms  where  the  language  of 
instruction  is  English  or  to  participate 
fully  in  our  society. 

(20  U.S.C.  3223) 

"Local  educational  agency"  means  a 
board  of  education  or  other  legally 
constituted  local  school  authority  having 
administrative  control  and  direction  of 
public  elementary  or  secondary  schools 
in  a  city,  county,  township,  school 
district,  or  political  subdivision  in  a 
State,  or  any  other  public  educational 
institution  or  agency  having 
administrative  control  and  direction  of  a 
vocational  education  program. 

"Postsecondary  educational 
institution"  means  an  institution  legally 
authorized  to  provide  postsecondary 
education  within  a  State,  or  any 
postsecondary  educational  institution 
operated  by  or  on  behalf  of  any  Indian 
tribe  which  is  eligible  to  contract  with 
the  Secretary  of  the  Interior  for  the 
administration  of  programs  under  the 
Indian  Self-Determination  and 
Education  Assistance  Act  or  under  the 
Act  of  April  16. 1934. 

"Private  vocational  training 
institution"  means  a  business  or  trade 


school,  or  technical  institution  or  other 
technical  or  vocational  school,  in  any 
State,  which — 

(1)  Admits  as  regular  students  only 
persons  who  have  completed  or  left 
elementary  or  secondary  school  and 
who  have  the  ability  to  benefit  from  the 
training  offered  by  the  institution; 

(2)  Is  legally  authorized  to  provide, 
and  provides  within  that  State,  a 
program  of  postsecondary  vocational  or 
technical  education  designed  to  fit 
individuals  for  useful  employment  in 
recognized  occupations; 

(3)  Has  been  in  existance  for  two 
years  or  has  been  specially  accredited 
by  the  Secretary  as  an  institution 
meeting  the  other  requirements  of  this 
definition:  and 

(4)  Is  accredited — 

(i)  by  a  nationally  recognized 
accrediting  agency  or  association  listed 
by  the  Secretary; 

(ii)  If  the  Secretary  determines  that 
there  is  no  nationally  recognized 
accrediting  agency  or  association 
qualified  to  accredit  schools  of  a 
particular  category,  by  a  State  agency 
listed  by  the  Secretaray;  or 

(iii)  If  the  Secretary  determines  that 
there  is  no  nationally  recognized  or 
State  agency  or  association  qualified  to 
accredit  schools  of  a  particular  category, 
by  an  advisory  committee  appointed  by 
the  Secretary  and  composed  of  persons 
specially  qualified  to  evaluate  training 
provided  by  schools  of  the  category, 
which  comittee  shall  prescribe  the 
standards  of  content,  scope,  and  quality 
which  must  be  met  by  those  schools  and 
shall  also  determine  whether  particular 
schools  meet  those  standards. 

"Program  year"  means  a  period 
beginning  on  )uly  1  and  ending  on  the 
following  June  30. 

"School  facilities"  means  classrooms 
and  related  facilities,  including  initial 
equipment,  and  interests  in  lands  on 
which  the  facilities  are  constructed.  The 
term  does  not  include  any  facility 
intended  primarily  for  events  for  which 
admission  is  to  be  charged  to  the 
general  public. 

"Single  parent"  means  an  individual 
who— 

(1)  Is  unmarried  or  legally  separated 
from  a  spouse;  and 

(2)  Has  a  minor  child  or  children  for 
which  the  parent  has  either  custody  or 
joint  custody. 

"Small  business"  means  for-profit 
enterprises  employing  five  hundred  or 
fewer  employees. 

"State"  means  any  of  the  50  States, 
the  Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  American 
Samoa,  the  Virgin  Islands,  the  Northern 
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MariaAa  Islands,  or  the  Trust  Territory 
of  the  PaciFic  Islands. 

"State  board"  means  a  State  board 
designated  or  created  by  State  law  as 
the  sole  State  agency  responsible  for  the 
administration  of  vocational  education, 
or  for  supervision  of  the  administration 
of  vocational  education  in  the  State. 

"State  council"  means  the  State 
council  on  vocational  education 
established  in  accordance  with  section 
112  of  the  Act. 

"Vocational  education"  means 
organized  educational  programs  which 
are  directly  related  to  the  preparation  of 
individuals  for  paid  or  unpaid 
employment,  in  such  Helds  as 
agriculture,  business  occupations,  home 
economics,  health  occupations, 
marketing  and  distributive  occupations, 
technical  and  emerging  occupations, 
modem  industrial  and  agriculture  arts, 
and  trades  and  industrial  occupations, 
or  for  additional  preparation  for  a  career 
in  those  fields,  and  in  other  occupations 
requiring  other  than  a  baccalaureate  or 
advanced  degree  and  vocational  student 
organization  activities  as  an  integral 
part  of  the  program.  For  purposes  of  this 
definition,  "organized  education 
program"  means  only — 

(1)  Instruction,  including  career 
guidance  and  counseling,  related  to  the 
occupation  or  occupations  for  which  the 
students  are  in  training  or  instruction 
necessary  for  students  to  benefit  from 
that  training;  and 

(2)  The  acquisition,  including  leasing, 
maintenance,  and  repair,  of  instructional 
equipment,  supplies,  and  teaching  aids. 
The  term  does  not  mean  construction, 
acquisition  of  initial  equipment  or 
buildings,  or  the  acquisition  or  rental  of 
land. 

"Vocational  student  organizations" 
means  those  organizations  for 
individuals  enrolled  in  vocational 
education  programs  which  engage  in 
activities  as  an  integral  part  of  the 
instructional  program.  These 
organizations  may  have  State  and 
national  units  which  aggregate  the  work 
and  purposes  of  instruction  in 
vocational  education  at  the  local  level. 

(Sec.  521;  20  U.S.C.  2471) 

2.  A  new  Part  401  is  added  to  read  as 
follows; 

PART  401— STATE  VOCATIONAL 
EDUCATION  PROGRAM 

Subpart  A— G«n«ral 

Sec. 

401.1  What  is  the  State  Vocational 
Education  Program? 

401.2  What  regulations  apply  to  the  State 
Vocational  Education  Program? 

401.3  What  dennitions  apply  to  the  State 
Vocational  Edcuation  Program? 


Subpart  B— How  Doaa  a  Stata  Participata  In 
ttta  Stata  Vocational  Education  Program? 

Sec. 

401.10  What  is  the  State  board? 

401.11  What  are  the  principal 
responsibilites  of  the  State  board? 

401.12  What  ac^  the  additional 
responsibilities  of  the  State  board? 

401.13  What  are  the  personnel  requirements 
regarding  the  elimination  of  sex 
discrimination  and  sex  sterotyping? 

401.14  Must  a  State  establish  a  State  council 
on  vocational  education? 

401.15  What  are  the  membership 
requirements  of  the  State  council  on 
vocational  education? 

401.16  What  are  the  responsibilities  of  the 
State  council  on  vocational  education? 

401.17  What  are  the  Slate  plan 
requirements? 

401.18  How  is  the  State  plan  developed? 

401.19  What  must  the  State  plan  contain? 

401.20  What  procedures  does  a  State  use  to 
submit  its  State  plan? 

401.21  When  are  amendments  to  State  plans 
required? 

401.22  What  is  the  maintenance  of  Tiscal 
effort  requirement  under  the  State 
Vocational  Education  Program? 

Subpart  C— How  Doaa  tba  Secretary  Make 
a  Grant  to  a  State? 

401.30  How  Does  the  Secretary  make 
allotments  under  the  State  Vocational 
Education  Program? 

401.31  How  does  the  Secretary  make 
reallotments  under  the  State  Vocational 
Education  Program? 

401.32  When  does  the  Secretary  approve 
State  plans  and  amendments? 

Subpart  D — How  Doea  a  Stata  Make  an 
Award  to  an  Eligible  Recipient? 

401.40  How  does  a  State  carry  out  the  State 
Vocational  Education  Program? 

401.41  What  are  the  local  application 
requirements  under  the  State  Vocational 
Education  Program? 

Subpart  E— Wtiat  Kinda  of  Activities  Does 
the  Secretary  Aaaiat  Under  ttie  Basic  State 
Grant? 

401.50  What  are  the  components  of  the 
basic  grant? 

401.51  What  is  the  Vocational  Education 
Opportuntities  Program? 

401.52  How  may  funds  under  the  Vocational 
Education  Opportunities  Program  be 
used  to  serve  handicapped  individuals? 

401.53  How  may  funds  under  the  Vocational 
Education  Opporunities  Program  be  used 
to  serve  disadvantaged  individuals? 

401.54  How  may  funds  under  the  Vocational 
Education  Opportunities  Program  be 
used  to  serve  adults  who  are  in  need  of 
training  or  retraining? 

401.55  How  may  funds  under  the  Vocational 
Education  Opportunities  Program  be 
used  to  serve  individuals  who  are  single 
parents  or  homemakers? 

401.56  How  may  funds  under  the  Vocational 
Education  Opportunities  Program  be 
used  to  serve  individuals  who  participate 
in  programs  designed  to  eliminate  sex 
bias  and  sterotyping  in  vocational 
education? 


Sec. 

401.57  How  may  funds  under  the  Vocational 
Education  Opportunities  Program  be 
used  for  criminal  offenders  who  are 
serving  in  a  correctional  institution? 

401.58  In  what  additional  ways  may  funds 
under  the  Vocational  Education 
Opportunities  Program  be  used? 

401.59  What  is  the  Vocational  Education 
Improvement.  Innovation,  and  Expansion 
Program? 

401.60  How  may  funds  under  the  Vocational 
Education  Improvement.  Innovation,  and 
Expansion  Program  be  used? 

401.61  How  may  a  State  distribute  funds 
under  the  Vocational  Education 
improvement.  Innovation,  and  Expansion 
Program? 

Subpart  F— What  Kinda  of  Activities  Does 
the  Secretary  Assist  Under  the  Special 
Programs? 

401.70  What  are  the  Special  Programs? 

401.71  What  activities  does  the  Secretary 
support  under  the  State  Assistance  for 
Vocational  Education  Support  Program 
by  Community-Based  Organizations? 

401.72  What  are  the  application 
requirements  for  the  Stale  Assistance  for 
Vocational  Education  Support  Programs 
by  Community-Based  Organizations? 

401.73  What  activities  does  the  Secretary 
support  under  the  Consumer  and 
Homemaking  Education  Program? 

401.74  What  are  the  purposes  of  the  Adult 
Training.  Retraining,  and  Employment 
Development  Program? 

401.75  What  activities  does  the  Secretary 
support  under  the  Adult  Training. 
Retraining,  and  Employment 
Development  Program? 

401.76  What  activities  does  the  Secretary 
support  under  the  Comprehensive  Career 
Guidance  and  Counseling  Program? 

401.77  What  are  the  purposes  of  the 
Industry-Education  Partnership  or 
Training  in  High-Technology 
Occupations  Program? 

401.78  What  activities  does  the  Secretary 
support  under  the  Industry-Education 
Partnership  for  Training  in  High- 
Technology  Occupations  Program? 

401.79  What  are  the  special  considerations 
under  the  Industry-Education  Partnership 
for  Training  in  High-Technology 
Occupations  Program? 

401.80  What  additional  fiscal  requirements 
apply  to  the  industry-Education 
Partnership  for  Training  in  High- 
Technology  Occupations  Program? 

Subpart  G— What  Conditions  Must  tttc  State 
Meet  Under  the  State  Vocational  Education 
Program? 

401.90  How  does  a  State  reserve  funds 
under  the  basic  State  grant; 

401.91  How  does  a  State  reserve  funds 
under  the  basic  State  grant  for  State 
administration? 

401.92  How  does  a  State  reserve  funds 
under  the  Vocational  Education 
Opportunities  Program? 

401.93  What  are  the  administrative  cost 
requirements  under  the  State  Vocational 
Education  Program? 
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401.94  What  are  the  cost-sharing 
requirements  under  the  State  Vocational 
Education  Program? 

401.95  How  does  a  State  allocate  funds  for 
handicapped  individuals  under  the 
Vocational  Education  Opportunities 
Program? 

401.96  How  does  a  State  allocate  funds  for 
disadvantaged  individuals  under  the 
Vocational  Education  Opportunities 
Program? 

401.97  How  does  a  State  match  funds  for 
handicapped  individuals  and 
disadvantaged  individuals  under  the 
Vocational  Education  Opportunities 
Program? 

401.98  How  does  an  eligible  recipient  use 
community-based  organizations  under 
the  Vocational  Education  Opportunities 
Program?  ■ 

401.99  What  kinds  of  joint  projects  are 
authorized  under  the  Vocational 
Education  Opportunities  Program? 

401.100  How  does  a  Stale  distribute  funds 
not  reserved  for  handicapped  or 
disadvantaged  individuals  under  the 
Vocational  Education  Opportunities 
Program? 

401.101  What  are  the  "equal  access" 
provisions  that  apply  to  handicapped 
individuals  and  disadvantaged 
individuals  under  the  Vocational 
Education  Opportunities  Program? 

401.102  How  must  funds  be  used  under  (he 
Consumer  and  Homemaking  Education 
Program? 

401.103  How  must  a  State  use  funds  under 
the  Adult  Training,  Retraining,  and 
Employment  Development  Program? 

401.104  How  must  a  State  coordinate 
programs  under  the  Adult  Training. 
Retraining,  and  Employment 
Development  Program? 

401.105  How  must  funds  be  used  under  the 
Comprehensive  Career  Guidance  and 
Counseling  Program? 

Subpart  H— What  are  the  Administrative 
Respon8ibilitt«s  of  a  State  Under  the  State 
Vocatiortal  Education  Program? 

401.110  What  are  a  State's  responsibilities 
regarding  the  Vocational  Education  Data 
System? 

401.111  What  are  a  State's  responsibilities 
regarding  a  State  occupational 
information  coordinating  committee? 

401.112  Whdt  are  a  State's  audit 
responsibilities  under  the  Act? 

401.113  What  are  a  State's  responsibilities 
to  the  National  Center  for  Research  in 
Vocational  Education? 

Subpart  I— What  are  the  Enforcement 
Procedures  Under  the  State  Vocational 
Education  Program? 

401.120  What  enforcement  procedures  may 
the  Secretary  use? 

401.121  How  under  the  Act  may  an  eligible 
recipient  appeal  a  final  action  of  a  State 
board? 

Authority:  Carl  D.  Perkins  Vocational 
Education  Act,  20  U.S.C.  2301  et  seq.,  as 
enacted  by  Pub.  L.  98-524,  unless  otherwise 
noted. 


Subpart  A— General 

§  401.1    Wlwt  it  the  Stat*  Vocational 
Education  Program? 

(a)  Under  the  State  Vocational 
Education  Program,  the  Secretary  makes 
grants  to  States,  to  assist  them,  local 
educational  agencies,  postsecondary 
educational  institutions,  and  other 
agencies  and  institutions  to  administer 
the  Federally  assisted  vocational 
education  programs  that  are  authorized 
by  the  Act. 

(b)  The  State  Vocational  Education 
Program  consists  of  the  programs  under 
the  basic  State  grant  for  vocational 
education  authorized  by  Title  II  of  the 
Act  and  the  Special  Programs 
authorized  by  Title  III  of  the  Act. 

(20  U.S.C.  2301  et  seq.) 

§  401.2    What  regulations  apply  to  the 
SUte  Vocational  Education  Program? 

The  following  regulations  apply  to  the 
State  Vocational  Education  Program: 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part. 

(20  U.S.C.  2301  et  seq.) 

§  401.3    What  definitions  apply  to  the  Stat* 
Vocational  Education  Program? 

The  definitions  in  34  CFR  400.4  apply 
to  the  State  Vocational  Education 
Program. 

(Sec.  521;  20  U.S.C.  2471) 

Subpart  B— How  Does  a  State 
Participate  In  ttie  State  Vocational 
Education  Program? 

§401.10    What  is  th«  State  board? 

A  State  that  desires  to  participate  in 
the  programs  authorized  by  the  Act 
shall,  consistent  with  State  law, 
designate  or  establish  a  State  board  of 
vocational  education  which  shall  be  the 
sole  State  agency  responsible  for  the 
administration  or  the  supervision  of  the 
State's  vocational  education  program. 
(Sec.  111(a):  20  U.S.C.  2321(a)) 

§  401.1 1    What  are  the  principal 
responsibilities  of  the  State  board? 

The  principal  responsibilities  of  the 
State  board  must  include — 

(a)  the  coordination  of  the 
development,  submission,  and 
implementation  of  the  State  plan; 

(b)  The  evaluation  of  the  programs, 
services,  and  activities  assisted  under 
the  Act,  as  required  by  §  401.19(a)  (8) 
and  (9); 

(c)  "The  development,  in  consultation 
with  the  State  council  on  vocational 
education,  and  the  submission  to  the 
Secretary  of  the  State  plan; 

(d)  Consultation  with  the  State  council 
on  vocational  education  and  other 
appropriate  agencies,  groups,  and 


individuals  involved  in  the  planning, 
administration,  evaluation,  and 
coordination  of  programs  under  the  Act; 

(e)  Convening  and  meeting  as  a  State 
board,  consistent  with  State  law  and 
procedure,  when  the  State  board 
determines  it  is  necessary  to  meet  to 
carry  out  its  functions  under  the  Act.  but 
not  less  than  four  times  annually;  and 

(f)  The  adoption  of  those  procedures 
the  State  board  considers  necessary  to 
implement  State  level  coordination  with 
the  State  job  training  coordinating 
council  in  order  to  encourage 
cooperation  between  programs  under 
the  Act  and  programs  under  the  JTPA. 

(Sec.  111(a);  20  U.S.C.  2321(a)) 

§401.12    What  are  th*  additional 
responaibUiti**  of  th*  Stat*  board? 

(a)  The  State  board  shall  make 
available  to  each  private  industry 
council  (PIC)  established  within  the 
State  under  section  102  of  the  JTPA  a 
current  listing  of  all  programs  assisted 
under  the  Act. 

(b)(1)  The  State  board,  in  consultation 
with  the  State  council  on  vocational 
education  established  under  §  401.14. 
shall  establish  at  least  two  technical 
committees  to  advise  the  State  council 
and  the  Slate  board  on  the  development 
of  model  curricula  to  address  State  labor 
market  needs.  The  technical  committees 
shall  develop  an  inventory  of  skills  that 
may  be  used  by  the  State  board  to 
define  state-of-the-art  model  curricula. 
This  inventory  must  identify  the  type  of 
level  of  knowledge  and  skills  needed  for 
entry,  retention,  and  advancement  in 
occupational  areas  taught  in  the  State. 

(2)  The  State  board  shall  establish' 
procedures  for  membership,  operation, 
and  duration  of  the  technical 
committees  that  are  consistent  with  the 
purposes  of  the  Act.  Their  membership 
must  be  composed  of  representatives 
of — 

(i)  Employees  from  any  relevant 
industry  or  occupation  for  which  the 
committee  is  established; 

(ii)  Trade  or  professional 
organizations  representing  any  relevant 
occupations;  and 

(iii)  Organized  labor,  where 
appropriate. 

(3)(i)  A  State  may  use  funds  reserved 
under  §  401.90(b)(2)  for  the  Vocational 
Education  Improvement,  Innovation, 
and  Expansion  Program  to  support  the 
activities  of  the  technical  committees  it 
establishes  under  paragraph  {b)(l)  of 
this  section. 

(ii)  For  the  purpose  of  §  401.19(a)(4), 
regarding  the  requirement  that  a  State 
distribute  at  least  eighty  percent  of  its 
total  basic  Stale  grant  allotment  to 
eligible  recipients,  a  State  shall  consider 
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the  funds  used  to  support  the  technical 
committees  as  part  of  the  State's  portion 
(the  portion  that  may  not  exceed  twenty 
percent)  of  the  State's  allotment. 

(c)  The  State  board  shall  identify  as  a 
State  imposed  requirement  any  State 
rule  or  policy  it  imposes  relating  to  the 
administration  and  operation  of 
programs  funded  under  the  Act, 
including  any  rule  or  policy  based  on  the 
State  board's  interpretation  of  any 
Federal  law,  regulation,  or  guideline. 

(d)  Except  for  the  functions  described 
in  §  401.11,  the  State  board  may  delegate 
any  of  its  other  administrative, 
operational,  or  supervisory 
responsibilities,  in  whole  or  in  part,  to 
one  or  more  appropriate  State  agencies. 

(Sees.  in(a).  (c).  (d).  (e).  521(1):  20  U.S.C. 
2321(a).  (c).  (d).  (e),  2471(1)) 

§  40 1 . 1 3    What  are  the  personnel 
requirements  regarding  the  elimination  of 
sex  discrimination  and  sex  stereotyping? 

(a)  A  State,  other  than  an  Insular 
Area,  that  desires  to  participate  in  the 
State  Vocational  Education  Program 
shall  assign  one  individual,  within  the 
appropriate  agency  established  or     ' 
designated  by  the  State  board  under 
§  401.12(d)  to  administer  vocational 
education  programs  within  the  State,  to 
work  full  time  to  assist  the  State  board 
to  fulfill  the  purposes  of  the  Act  by — 

(1)  Administering  the  program  of 
vocational  educatioh  for  single  parents 
and  homemakers  described  in  §  401.55 
and  the  sex  equity  program  described  in 
§  401.56; 

(2)  Gathering,  analyzing,  and 
disseminating  data  on  the  — 

(i)  Adequacy  and  effectiveness  of 
vocational  education  programs  in  the 
State  in  meeting  the  education  and  - 
employment  needs  of  women,  including 
the  preparation  of  women  for 
employment  in  technical  occupations, 
new  and  emerging  occupational  fields, 
and  occupations  regarded  as 
nontraditional  for  women;  and 

(ii)  Status  of  men  and  women  students 
and  employees  in  the  programs  in 
paragraph  (a)(2)(i)  of  this  section: 

(3)(i)  Reviewing  vocational 
educational  programs,  including  career 
guidance  and  counseling,  for  sex 
stereotyping  and  sex  bias,  with 
particular  attention  to  practices  which 
tend  to  inhibit  the  entry  of  women  in 
high  technology  occupations;  and 

(ii)  Submitting  recommendations  for 
inclusion  in  the  State  plan  for  programs 
and  policies  to  overcome  sex  bias  and 
sex  stereotyping  in  the  programs  in 
paragraph  {a)(3)(i)  of  this  section; 

(4)  Submitting  to  the  State  board  an 
assessment  of  the  State's  progress  in 
meeting  the  purposes  of  the  Act  with 


regard  to  overcoming  sex  discrimination 
and  sex  stereotyping; 

(5)  Reviewing  proposed  actions  on 
grants,  contracts,  and  the  policies  of  the 
State  board  to  ensure  that  the  needs  of 
women  are  addressed  in  the 
administration  of  that  Act; 

(6)  Developing  recommendations  for 
programs  of  information  and  outreach  to 
women  concerning  vocational  education 
and  employment  opportunities  for 
women,  including  opportunities  for 
careers  as  technicians  and  skilled 
workers  in  technical  fields  and  new  and 
emerging  occupational  fields; 

(7)  Providing  technical  assistance  and 
advice  to  local  educational  agencies, 
postsecondary  institutions,  and  other 
interested  parties  in  the  State,  on 
expanding  vocational  opportunities  for 
women;  and 

(8)  Assisting  administrators, 
instructors,  and  counselors  in 
implementing  programs  and  activities  to 
increase  access  for  women,  including 
displaced  homemakers  and  single  heads 
of  households,  to  vocational  education 
and  to  increase  male  and  female 
students'  enrollment  in  nontraditional 
programs. 

(b)  A  State,  other  than  an  Insular 
Area,  shall,  in  accordance  with 
§  401.91(b),  reserve  at  least  $60,000  to 
carry  out  the  provisions  of  paragraph  (a) 
of  this  section,  including  the  provision  of 
necessary  and  reasonable  staff  support. 
(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  No.  1830-0030) 

(Sec.  111(b):  20  U.S.C.  2321(b)) 

§  401.14    Must  a  State  establish  ■  State 
council  on  vocational  education? 

A  State,  other  than  an  Insular  Area, 
that  desires  to  participate  in  the  State 
Vocational  Education  Program  shall 
establish  a  State  council  on  vocational 
education,  which  must  be  appointed  by 
the  Governor  or.  in  the  case  of  States  in 
which  the  members  of  the  State  board  of 
education  are  elected,  including  election 
by  the  State  legislature,  must  be 
appointed  by  the  State  board  of 
education. 

(Sec.  112(a);  20  U.S.C.  2322(a):  Hous6  Report 
No.  98-1129,  98th  Cong.  2d  Sess.  p.  89  (1984)) 

§401.15  What  are  the  memt>ershlp 
requirements  of  the  State  council  on 
vocational  education? 

(a)  Each  State  council  must  be 
composed  of  thirteen  individuals,  and 
must  be  broadly  representative  of 
citizens  and  groups  within  the  State 
having  an  interest  in  vocational 
education. 

(b)  Each  State  council  must  consist 
of— 

(1)  Seven  individuals  who  are 
representative  of  the  private  sector  in 


the  State  and  who  must  constitute  a 
majority  of  the  membership — 

(i)  Five  of  whom  must  be 
representative  of  business,  industry,  and 
agriculture  including — 

(A)  One  member  who  is 
representative  of  small  business 
concerns;  and 

(B)  One  member  who  is  a  private 
sector  member  of  the  State  job  training 
coordinating  council  established 
pursuant  to  section  122  of  the  JTPA  and 

(ii)  Two  of  whom  must  be 
representatives  of  labor  organizations: 
and 

(2)  Six  individuals,  one  of  whom  must 
be  representative  of  special  education, 
who  are  representative  of^ 

(i)  Secondary  and  postsecondary 
vocational  institutions  (equitably 
distributed  among  those  institutions); 

(ii)  Career  guidance  and  counseling 
organizations  within  the  State;  and 

(iii)  Individuals  who  have  special 
knowledge  and  qualifications  with 
respect  to  the  special  educational  and 
career  development  needs  of  special 
populations,  including  women, 
disadvantaged  individuals,  handicapped 
individuals,  individuals  with  limited 
English  proficiency,  and  minorities. 

(c)  In  selecting  individuals  to  serve  on 
the  State  council  on  vocational 
education,  the  State  shall  give  due 
consideration  to  the  appointment  of 
individuals  who  serve  on  a  private 
industry  council  under  the  JTPA  or  on 
State  councils  established  under  other 
related  Federal  programs. 

(d)  Each  State  shall  certify  to  the 
Secretary  the  establishment  and 
membership  of  the  State  council  at  least 
90  days  prior  to  the  beginning  of  each 
program  period  described  in  §  401.17. 

(Sec.  112  (a),  (b):  20  U.S.C.  2322  (a),  (b)) 

§401.16    What  are  the  responsit>nities  Of 
the  State  councH  on  vocational  education? 

(a)(1)  The  State  council  on  vocational 
education  shall  meet  as  soon  as 
practical  after  the  Secretary  accepts  its 
certirication  and  shall  select  from  among 
its  membership  a  chairperson  who  must 
be  a  representative  of  the  private  sector. 

(2)  The  State  council  on  vocational 
education  shall  adopt  rules  that  govern 
the  time,  place,  and  maimer  of  meeting, 
as  well  as  council  operating  procedures 
and  staffing.  The  rules  must  provide  for 
at  least  one  public  meeting  each  year  at 
which  the  public  is  given  an  opportunity 
to  express  views  concerning  the 
vocational  education  program  of  the 
State. 

(b)  Each  State  council  on  vocational 
education,  during  each  State  plan  period 
described  in  §  401.17  unless  otherwise 
indicated,  shall — 


33238  Federal  Reglgter  /  Vol  50.  No.  159  /  Friday.  August  16.  1985  /  Rules  and  Regulations 


(1)  Meet  with  the  State  board  or  its 
representatives  to  advise  on  the 
development  of  the  State  plan,  or  any 
amendments  to  the  State  plan,  while  the 
State  plan  or  amendment  is  being 
developed: 

(2]  Advise  the  State  board  and  make 
reports  to  the  Governor,  the  business 
community,  and  general  public  of  the 
State  concerning — 

(i)  Policies  the  State  should  pursue  to 
strengthen  vocational  education,  with 
particular  attention  to  programs  for  the 
handicapped:  and 

(ii)  Initiatives  and  methods  the  private 
sector  couid  undertake  to  assist  in  the 
modernization  of  vocational  education 
programs; 

(3)  Analyze  and  report  on  the 
distribution  of  all  vocational  education 
funds  in  the  State  and  on  the  availability 
of  vocational  education  activities  and 
services  within  the  State; 

(4)  Consult  with  the  State  board  on 
the  establishment  of  evaluation  criteria 
for  vocational  education  programs 
within  the  State; 

(5)  Submit  recommendations  to  the 
State  board  on  the  conduct  of  vocational 
education  programs  conducted  in  the 
State  which  emphasize  the  use  of 
business  concerns  and  labor 
organizations; 

(6)  Assess  and  report  on  the 
distribution  of  financial  assistance 
under  the  Act.  particularly  the 
distribution  of  financial  assistance 
between  secondary  vocational 
education  programs  and  postsecondary 
vocational  education  programs; 

(7)  Recommend  procedures  to  the 
State  board  to  ensure  and  enhance  the 
participation  of  the  public  in  the 
provision  of  vocational  education  at  the 
local  level  within  the  State,  particularly 
the  participation  of  local  employers  and 
local  labor  organizations; 

(8]  Report  to  the  State  board  on  the 
extent  to  which  the  individuals 
described  in  S  401.51  are  provided  with 
equal  access  to  quality  vocational 
education  programs;  and 

{9)(i)  At  least  once  every  two  years — 

(A)  Evaluate  the  vocational  education 
program  delivery  systems  assisted 
under  the  Act  and  the  JTPA  in  terms  of 
their  adequacy  and  effectiveness  in 
achieving  their  respective  purposes;  and 

(B)  Make  recommendations  to  the 
State  board  on  the  adequacy  and 
effectiveness  of  the  coordination  that 
takes  place  between  vocational 
education  and  the  JTPA;  and 

(ii)  Advise,  in  writing,  the  Governor, 
the  State  board,  the  State  job  training 
coordinating  council,  the  Secretary,  and 
the  Secretary  of  Labor  of  these  findings 
and  recommendations. 


(c)(1)  Each  State  council  on  vocational 
education  is  authorized  to — 

(i)  Obtain  the  services  of  whatever 
professional,  technical,  and  clerical 
personnel  are  necessary  to  enable  it  to 
carry  out  its  fxmctions  under  the  Act; 
and 

(ii)  Contract  for  whatever  services  are 
necessary  to  enable  it  to  carry  out  its 
evaluation  functions,  independent  of 
programmatic  and  administrative 
control  by  Other  State  boards,  agencies, 
and  individuals. 

(2)  The  expenditure  of  funds  awarded 
to  a  State  council  on  vocational 
education  by  the  Secretary  must  be 
solely  determined  by  that  State  council 
and  may  not  l>e  diverted  or 
reprogrammed  for  any  other  purpose  by 
any  State  board,  agency,  or  individual. 
Each  State  council  on  vocational 
education  shall  designate  an  appropriate 
State  agency,  or  other  public  agency 
eligible  to  receive  funds  under  the  Act, 
to  act  as  its  fiscal  agent  for  piuposes  of 
disbursement,  accounting,  and  auditing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  No.  1830-0030) 
(Sec.  112(c}-(f);  20  U.S.C  2322(c)-(f)) 

9  401.17    What  art  the  Stat*  ptan 
ratjuifwiMiito? 

(a)  A  State  that  desires  to  participate 
in  the  State  Vocational  Education 
Program  shall  submit  to  the  Secretary  a 
State  plan  for  a  three  program  year 
period  in  the  case  of  the  initial  plan  and 
a  two  program  year  period  thereafter, 
together  with  any  annual  amendments 
the  State  board  determines  to  be 
necessary. 

(b)  Each  State  shall  carry  out  its 
programs  under  the  State  Vocational 
Education  Program  on  the  basis  of 
program  years  which  coincide  with 
program  years  under  section  104(a)  of 
the  JTPA. 

(c)  The  provisions  of  34  CFR  78.103  do 
not  apply  to  the  State  Vocational 
Education  Program. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  OMB  Control  No.  1830-0029) 
(Sea  113(a)(1):  20  U.S.C.  2323(a)(1)) 

{401.18    How  la  the  Stat*  ptan  davatopMf? 

(a)  In  formulating  the  State  plan,  and 
any  amendments  to  the  State  plan,  the 
State  board  shall  meet  with  and  utilize 
the  State  council  on  vocational 
education  established  under  S  401.14. 

(b)  After  providing  appropriate  and 
sufficient  notice  to  the  public,  the  State 
board  shall  conduct  at  least  two  public 
hearings  in  the  State  for  the  purpose  of 
affording  all  segments  of  the  public  and 
interested  organizations  and  groups  an 
opport\mity  to  present  their  views  and 
make  recommendations  regarding  the 
State  plan. 


(c)  In  developing  the  State  plan,  the 
State  board  shall— 

(1)  Assess  the  current  and  projected 
occupational  needs  and  the  current  and 
projected  demand  for  general 
occupational  skills  within  the  State; 

(2)  Examine  the  needs  of  students, 
including  adults,  in  order  to  determine 
how  best  to  improve  student  skill  levels 
in  light  of  the  State's  occupational  and 
skill  requirements; 

(3)  Assess  the  special  needs  of  groups 
of  individuals  described  in  S  401.51  for 
access  to  vocational  education  and 
vocational  services  in  terms  of  labor 
market  needs; 

(4)  Assess  the  quality  of  vocational 
education  in  terms  of — 

(i)  The  pertinence  of  programs  to  the 
workplace  and  to  new  and  emerging 
technologies: 

(ii)  The  responsiveness  of  programs  to 
the  current  and  projected  occupational 
needs  in  the  State; 

(iii)  The  capacity  of  programs  to 
facilitate  entry  into,  and  participation  in. 
vocational  eduction,  and  to  ease  the 
school-to-work  and  secondary-to- 
postsecondary  transitions; 

(iv)  The  technological  and  educational 
quality  of  vocational  curricula, 
equipment,  and  instructional  materials 
to  enable  vocational  students  and 
instructors  to  meet  the  challenges  of 
increased  technological  demands  of  the 
workplace;  and 

(v)  The  capacity  of  vocational 
education  programs  to  meet  the  needs 
for  general  occupational  skills  and  the 
improvement  of  academic  foundations 
in  order  to  address  the  changing  content 
of  jobs; 

(5)  Determine  the  capacity  of  local 
educational  agencies,  with  respect  to 
secondary  education,  and 
postsecondary  educational  institutions, 
to  deliver  the  vocational  education 
services  necessary  to  meet  the  needs 
identified  through  the  assessments 
required  by  paragraphs  (c)  (1)  through 
(4)  of  this  section;  and 

(6)  Determine,  for  each  program  year, 
how  the  services  and  activities 
supported  under  the  Act  may  be 
expected  to  assist  the  State  in  meeting 
the  needs  identified  through  the 
assessments  required  by  paragraphs  (c) 
(1)  through  (4)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0029) 
(Sec  113(a)(3):  20  U.S.C.  2323(a)(3)) 

9401.19    What  miist  th«  State  ptan 
contain? 

(a)  Assurances.  To  participate  in  the 
programs  authorized  under  the  State 
Vocational  Education  Program,  the  State 
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shall  include  the  following  assurances  in 
its  State  plan: 

(1)  That  the  State  board  will  comply 
with  the  requirements  of  Titles  I,  II,  III. 
and  V  of  the  Act  (including  the 
maintenance  of  fiscal  effort  requirement 
in  §  401.22). 

(Sec.  113(b)(1);  20  U.S.C.  2323(b)(1)) 

(2)  That  the  State  will  comply  with  the 
distribution  of  assistance  requirements 
contained  in  {§  401.95  and  401.96. 

(Sec.  113(b)(1)(B):  20  U.S.C.  2323(b)(1)(B)) 

(3)  That  to  the  extent  consistent  with 
the  number  and  location  of  handicapped 
and  disadvantaged  individuals  who  are 
enrolled  in  private  elementary  and 
secondary  schools  in  the  State,  the  State 
will  provide  for  the  participation  of 
these  individuals  in  the  Vocational 
Education  Opportunities  Program. 

(Sec.  113(b)(a)(C):  20  U.S.C.  2323(b)(1)(C)) 

(4)  That  the  State  will  distribute  at 
least  eighty  percent  of  its  total  basic 
State  grant  allotment  to  eligible 
recipients  or  combinations  of  eligible 
recipients.  Funds  distributed  to  State- 
operated  schools  or  institutions  are 
counted  as  if  they  were  distributed  to 
eligible  recipients. 

(Sec.  113(b)(4):  20  U.S.C.  2323(b)(4):  House 
Report  No.  98-1129. 98th  Cong.  2d  Sess.  p.  98 
(1984)) 

(5)  That  the  State  will  distribute  all  of 
the  State  basic  grant  funds  reserved  for 
handicapped  and  disadvantaged 
individuals  under  (  401.92  (a)  and  (b)  to 
eligible  recipients  or  combinations  of 
eligible  recipients,  in  accordance  with 
§S  401.95  and  401.96. 

(Sec.  113(b)(4):  20  U.S.C.  2323(b)(4)) 

(6)  That  is  using  funds  allotted  for 
single  parents  and  homemakers  under 
§  401.92{d}— 

(i)  The  State  will  emphasize  assisting 
individuals  with  the  greatest  financial 
need;  and 

(ii)  That  in  serving  homemakers,  the 
State  will  give  special  consideration  to 
homemakers  who,  because  of  divorce, 
separation,  or  the  death  or  disability  of 
a  spouse,  must  prepare  for  paid 
employment. 

(Sec.  113(b)(7):  20  U.S.C.  2323(b)(7)) 

(7)  That  the  State  will  provide 
relevant  training  and  vocational 
education  activities  to  men  and  women 
who  desire  to  enter  occupations  that  are 
not  traditionally  associated  with  their 
sex. 

(Sec.  113(b)(8);  20  U.S.C.  2323(b)(8)) 

(8)  That  the  State  will  develop 
measures  for  evaluating  the 
effectiveness  of  programs  assisted  under 
the  Act  in  meeting  the  needs  identified 


in  the  State  plan,  including 
measurements  of  such  factors 

(i)  The  occupations  to  be  trained  for. 
which  must  reflect  a  realistic 
assessment  of  the  labor  market  needs  of 
the  State: 

(ii)  The  levels  of  skills,  to  be  achieved 
in  particular  occupations,  which  must 
reflect  the  hiring  needs  of  employers: 
and 

(iii)  The  basic  employment 
competencies  to  be  used  in  performance 
outcomes,  which  must  reflect  the  hiring 
needs  of  employers. 

(Sec.  113(b)(9)(A);  20  U.S.C.  2323(b)(9)(A)) 

(9)  That  the  State  will  establish 
appropriate  measures  for  evaluating  the 
effectiveness  of  programs  for  the 
handicapped  under  the  Act,  as  a 
component  of  the  measures  developed 
under  paragraph  (a)(8)  of  this  section. 

(Sec.  113(b)(9)(B):  20  U.S.C.  2323(b)(9)(B)) 

(10)  That  each  program  year  the  State 
will  evaluate  all  of  the  projects, 
services,  and  activities,  supported  under 
this  part,  of  at  least  twenty  percent  of 
the  participating  eligible  recipients,  so 
that  by  the  end  of  a  five  year  period 
every  local  program  which  has  received 
Federal  funds  will  have  been  evaluated. 

(Sec.  113(b)(9)(C);  20  U.S.C.  2323(b)(9)(C); 
House  Report  No.  98-1129. 98th  Cong.  2d 
Sess.  p.  97  (1984)) 

(11)  That  the  State  will  fund  programs 
of  personnel  development  and 
curriculum  development  that  further  the 
goals  identifled  in  the  State  plan. 

(Sec.  113(b)(ll);  20  U.S.C.  2323(b)(ll)) 

(12)  That  the  vocational  education 
needs  of  those  identifiable  segments  of 
the  population  in  the  State  that  have  the 
highest  rates  of  unemployment  have 
been  thoroughly  assessed,  and  that 
those  needs  are  reflected  in,  and 
addressed  by,  the  State  plan. 

(Sec.  113(b)(12);  20  U.S.C.  2323(b)(12)) 

(13)  That  the  State  board  will 
cooperate  with  the  State  council  on 
vocational  education  in  carrying  out  the 
State  council's  duties  under  this  part. 

(Sec.  113(b)(13);  20  U.S.C.  2323(b)(13)) 

(14)  That  none  of  the  funds  expended 
under  the  Act  will  be  used  to  acquire 
equipment  (including  computer 
software)  in  any  instance  in  which  its 
acquisition  results  in  a  direct  financial 
benefit  to  any  organization  representing 
the  interests  of  the  purchasing  entity,  or 
its  employees,  or  any  affiliate  of  such  an 
organization. 

(Sec.  113(b)(14);  20  U.S.C.  2323(b)(14)) 

(15)  That  for  each  program  year, 
expenditures  for  career  guidance  and 
counseling  from  allotments  for  the  basic 


State  grant  authorized  by  Title  II  of  the 
Act.  and  the  Comprehensive  Career 
Guidance  and  Counseling  Program 
under  the  Special  Programs  authorized 
by  Title  III.  Part  D  of  the  Act.  will  not  be 
less  than  the  expenditures  for  guidance 
and  counseling  programs  in  the  State 
that  were  assisted  under  section  134(a] 
of  the  Vocational  Education  Act  of  1963 
for  flscal  year  1984. 

(Sec.  113(b)(15):  20  U.S.C.  2323(b)(15)) 

(16)  That  Federal  funds  made 
available  under  the  Act  will  be  used  to 
supplement,  and  to  the  extent 
practicable,  increase  the  amount  of 
State  and  local  funds  that  would  in  the 
absence  of  those  Federal  funds  be  made 
available  for  die  uses  specified  in  the 
State  plan,  and  in  no  case  to  supplant 
those  State  or  local  funds. 

(Sec  113(b)(16);  20  U.S.C  2323{b)(16)) 

(17)  That  the  State  wU  provide  for 
such  fiscal  control  and  fund  accounting 
procedures  as  may  be  necessary  to 
assure  the  proper  disbursement  of.  and 
accounting  for,  Federal  funds  paid  to  the 
State,  including  Federal  funds  paid  by 
the  State  to  eligible  recipients  under  the 
Act. 

(Sec.  113(b)(17);  20  U.S.C  2323(b)(17)) 

(18)  That  the  State,  in  using  basic 
State  grant  funds  reserved  for 
vocational  education  services  and 
activities  for  handicapped  individuals 
and  disadvantaged  individuals  under 
(  401.92.  will— 

(i)  Provide  equal  access  to  those 
individuals — 

(A)  In  recruitment,  enrollment,  and 
placement  activities:  and 

(6)  To  the  full  range  of  vocational 
programs  available  to  nonhandicapped 
and  nondisadvantaged  individuals, 
including  occupationally  specific 
courses  of  study,  cooperative  education, 
and  apprenticeship  programs;  and 

(ii)  Ihtjvide  vocational  education 
programs  and  activities  for  handicapped 
individuals — 

(A)  In  the  least  restrictive 
environment  in  accordance  with  section 
612(5)(B)  of  the  Education  of  the 
Handicapped  Act 

(B)  Which  are  included,  whenever 
appropriate,  as  a  component  of  the 
individualized  education  program 
required  under  section  612(4)  and 
section  614(a)(5)  of  that  Act  and 

(C)  Which  are  planned  through  the 
coordination  of  appropriate 
representatives  of  vocational  education 
and  special  education. 

(Sec.  204(a):  20  U.S.C.  2334(a)) 

(19)  That  programs  under  the  Adult 
Training,  Retraining  and  Employment 
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Development  Program  authorized  by 
Title  UI.  Part  C  of  the  Act— 

(i)  Are  designed  with  the  active 
participation  of  the  State  council 
established  under  S  401.14; 

(ii)  Make  maximum  effective  use  of 
existing  institutions,  are  planned  to 
avoid  duplication  of  programs  or 
institutional  capabilities,  and,  to  the 
fullest  extent  practicable,  are  designed 
to  strengthen  institutional  capacity  to 
meet  the  education  and  training  needs 
addressed  by  the  Adult  Training. 
Retraining,  and  Employment 
Development  Program: 

(iii)  Involve  close  cooperation  with 
and  participation  by  public  and  private 
sector  employers  and  public  and  private 
agencies  working  with  problems  of 
employment  and  training  and  economic 
development;  and 

(iv)  Involve  coordination  with 
programs  under  the  Rehabilitation  Act 
of  1973  and  the  Education  of  the 
Handicapped  Act,  where  appropriate. 
(Sec.  322(b)(2);  20  U.S.C  2372(b)(2)) 

(20)  That  funds  received  under  the 
Industry-Education  Partnership  for 
Training  in  High-Technology 
Occupations  Program  authorized  by 
Title  III,  Part  E  of  the  Act— 

(i)  Will  be  used  solely  for  vocational 
education  programs  designed  to  train 
skilled  workers  and  technicians  in  high- 
technology  occupations,  including 
programs  providing  related  instruction 
to  apprentices,  and  projects  to  train 
skilled  workers  needed  to  produce, 
install,  operate,  and  maintain  high 
technology  equipment,  systems,  and 
processes;  and 

(ii)  Will  be  used,  to  the  maximum 
extent  practicable,  in  coordination  with 
the  JTPA  to  avoid  duplication  of  effort 
and  to  ensure  maximum  effective 
utilization  of  funds  under  the  Act  and 
the  JTPA. 

(Sec.  342(b)  (1).  (2):  20  U.S.C.  2392(b)  (1).  (2)) 

(21)  That  not  less  than  fifty  percent  of 
the  aggregate  costs  of  projects  assisted 
under  the  Industry-Education 
Partnership  for  Training  in  High- 
Technology  Occupations  Programs 
authorized  by  Title  III,  Part  E  of  the  Act 
will  be  provided  from  non-Federal 
sources,  except  as  provided  in 

§  401.80(a)(3).  and  that  not  less  than  fifty 
percent  of  the  non-Federal  share  of  the 
aggregate  costs  in  the  State  will  be 
provided  by  participating  business  and 
industrial  firms. 

(Sec  342(b)(3);  20  U.S.C.  2392(b)(3)) 

(22)  That  projects  assisted  under  the 
Industry-Education  Partnership  for 
Training  in  High-Technology 
Occupations  Program  authorized  by 
Title  in.  Part  E  of  the  Act  will  be— 


(i)  Coordinated  with  similar  programs 
assisted  under  the  basic  State  grant 
program  and,  to  the  maximum  extent 
practicable  (consistent  with  the 
purposes  of  programs  assisted  under  the 
basic  State  grant  program),  supportive 
services  will  be  organized  to  serve  both 
programs:  and 

(ii)  Developed  with  the  active 
participation  of  the  State  council 
established  under  (  401.14. 

(Sec.  342(b)  (4),  (5);  20  U.S.C.  2392(b)  (4),  (5)) 

(b)  Descriptions.  To  participate  in  the 
programs  authorized  under  the  State 
Vocational  Education  Program,  the  State 
shall  include  the  following  descriptions 
in  its  State  plan: 

(1)  The  manner  in  which  the  State  will 
comply  with  the  requirements  for 
programs  for  the  handicapped  and  for 
the  disadvantaged  described  in 
paragraph  (a)(18J  of  this  section  and 

i  401.101. 

(Sec.  113(b)(1)(A):  20  U.S.C.  2323(b)(1)(A)) 

(2)  The  planned  uses  of  Federal  funds 
available  for  vocational  education  for 
each  program  year  for  which  the  State 
plan  is  submitted  and  how  the  State 
carried  out  the  requirements  of 

9  401.18(c). 

(Sec.  113(b)(2):  20  U.S.C.  2323(bj(2)) 

(3)  The  progress  the  State  has  made  in 
achieving  the  goals  set  forth  in  each 
preceding  State  plan  under  the  Act. 

(Sec.  113(b)(3):  20  U.S.C.  2323(b)(3)) 

(4)  The  criteria  the  State  board  will 
use  in  approving  applications  of  eligible 
recipients  and  allocating  funds  under 
the  State  Vocational  Education  Program 
to  eligible  recipients.  These  criteria  must 
ensure  that  the  State  allocates  more 
funds  under  the  State  Vocational 
Education  Program  to  eligible  recipients 
in  units  of  local  government  that  are  in 
economically  depressed  areas  (fncluding 
both  urban  and  rural  units)  or  which 
have  high  unemployment,  as  determined 
by  the  State,  than  it  allocates  to  eligible 
recipients  that  are  not  in  economically 
depressed  areas  or  areas  which  have 
high  unemployment. 

(Sec.  113(b)(5):  20  U.S.C.  2323(b)(5)) 

(5)  Whatever  methods  of 
administration  are  necessary  for  the 
proper  and  efficient  administration  of 
the  Act. 

(Sec.  113(b)(6);  20  U.S.C.  2323(b)(6)) 

(6)  The  methods  proposed  for  the  joint 
planning  and  coordination  of  programs 
carried  out  under  the  Act  with  programs 
conducted  under  the  JTPA.  the  Adult 
Education  Act.  Chapter  1  of  the 
Education  Consolidation  and 
Improvement  Act.  the  Education  of  the 


Handicapped  Act,  and  the 
Rehabilitation  Act  of  1973,  and  with 
apprenticeship  training  programs. 

(Sec.  113(b)(10):  20  U.S.C.  2323(b)(10)) 

(7)  Any  delegation  of  functions  under 
§  401.12(d). 

(Sac.  111(a)(2);  20  U.S.C.  2321(a)(2)) 

(8)  If  the  Secretary  requires,  the 
manner  in  which  the  State  board  will 
comply  with  the  requirements  of  Titles  I, 
II,  III.  and  V  of  the  Act  (including  the 
maintenance  of  fiscal  effort  requirement 
in  S  401.22). 

(Sec.  113(b)(1);  20  U.S.C.  2323(b)(1)) 

(9)  The  uniform  methods  the  State 
board  will  use  to  identify  economically 
disadvantaged  families  and  individuals. 
(Sec.  521(20);  20  U.S.C  2471(20)) 

(10)  The  appropriate  criteria  for 
determining  which  eligible  recipients  are 
exempt  from  the  local  application 
requirements  under  S  401.41. 

(Sec.  115(c)(2);  20  U.S.C.  2325(c)(2)) 

(11)  The  methods  and  procedures  the 
State  will  use  for  coordinating 
vocational  education  programs,  services, 
and  activities  under  the  Adult  Training, 
Retraining,  and  Employment 
Development  Program  authorized  by 
Title  III,  Part  C  of  the  Act  with  programs 
of  assistance  for  dislocated  workers 
funded  under  Title  III  of  the  JTPA. 

(Sec.  323(a):  20  U.S.C.  2373(a)) 

(12)  The  criteria  the  State  uses  to 
designate  an  economically  depressed 
area  or  an  area  with  high 
unemployment. 

(Sec.  521(13):  20  U.S.C.  2471(13)) 

(13)  A  summary  of  the 
recommendations  made  at  the  public 
hearings  on  the  State  plan  and  the  State 
board's  response. 

(Sec.  113(a)(2)(B):  20  U.S.C.  2323(a)(2)(B)) 

(14)  The  manner  in  which  the  State 
will  comply  with  §  401.96(b). 

(Approved  by  the  Office  of  Management  and 
Biidget  under  OMB  Control  No.  1830-0029) 
(Sec.  203(a)(3):  20  U.S.C.  2333(a)(3)) 

§401.20    What  proccduTM  doM  a  Stat* 
use  to  submit  Its  State  plan? 

(a)(1)  The  State  board  shall  submit  its 
State  plan  for  review  and  comment  to 
the  State  legislature  and  the  State  job 
training  coordinating  council  under 
section  122  of  the  JTPA  not  less  than 
sixty  days  before  the  State  plan  is 
submitted  to  the  Secretary. 

(2)  If  the  matters  raised  by  the 
comments  of  the  State  legislature  and 
the  State  job  training  coordinating 
council  are  not  addressed  in  the  State 
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plan,  the  State  board  shall  submit  those 
comments  to  the  Secretary  with  the 
State  plan. 

(3)  If  the  State  legislature  is  not  in 
session  during  the  sixty-day  period 
described  in  paragraph  (a](l)  of  this 
section,  the  State  board  shall  submit  the 
plan  to  the  State  legislature  for  review 
and  comment  at  its  next  session,  and 
forward  any  comments  to  the  Secretary. 

(b)(1)  The  State  board  shall  submit  its 
State  plan  for  review  and  comment  to 
the  State  council  on  vocational 
education  not  less  than  sixty  days 
before  the  State  plan  is  submitted  to  the 
Secretary. 

(2)  If  the  State  council  on  vocational 
education  finds  that  the  final  State  plan 
is  objectionable  for  any  reason, 
including  that  it  does  not  meet  the  labor 
market  needs  of  the  State,  the  State 
council  shall  Tile  its  objections  with  the 
State  board. 

(3)  The  State  board  shall  respond  to 
any  objections  of  the  State  council  in 
submitting  the  State  plan  to  the 
Secretary. 

(c)(1)  The  State  board  shall  submit  its 
State  plan  to  the  Secretary  by  the  May  1 
preceding  the  first  program  year  for 
which  the  plan  will  be  in  effect. 

(2)  The  State  plan  shall  be  considered 
to  be  the  general  appUcation  required  by 
section  435  of  the  General  Education 
Provisions  Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0029) 

(Sec.  114,  20  U.S.C.  2324) 

§401.21     When  are  ann«fKlments  to  Stat* 
plans  rtquirtd? 

The  State  board,  in  consultation  with 
the  State  council,  shall  submit  one  or 
more  amendments  to  the  State  plan  to 
the  Secretary  when,  required  by  34  CFR 
76.140  or  when  changes  in  program 
conditions,  labor  market  conditions, 
funding,  or  other  factors  require 
substantial  amendment  of  an  approved 
State  plan.  All  amendments  must  be 
subject  to  review  by  the  State  job 
training  coordinating  council  and  the 
State  council  on  vocational  education. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  183O-0G29) 
(Sec.  113(c)(1):  20  U.S.C.  2323(c)(1)) 

§  401.22    Wtiat  is  the  maintenance  of  fiscal 
effort  requirement  under  the  State 
Vocational  Education  Program? 

(a)  The  Secretary  may  not  make  a 
payment  under  the  Act  to  a  State  for 
any  fiscal  year  unless  the  Secretary 
determines  that  the  fiscal  effort  per 
student,  or  the  aggregate  expenditures  of 
that  State,  &om  State  sources,  for 
vocational  education  for  the  fiscal  year 
(or  program  year)  preceding  the  fiscal 
year  (or  program  year)  for  vfhich  the 


determination  is  made,  at  least  equaled 
its  effort  or  expenditures  for  vocational 
education  for  the  second  preceding 
fiscal  year  (or  program  year). 

(b)(1)  If  the  Secretary  makes  a 
determination  that  a  waiver  would  be 
equitable  due  to  exceptional  or 
uncontrollable  circumstances  affecting 
the  ability  of  the  State  to  meet  the 
requirements  of  paragraph  (a)  of  this 
section,  the  Secretary  may  waive  those 
requirements  for  one  year  only. 
Examples  of  exceptional  or 
uncontrollable  circumstances  affecting 
the  financial  ability  of  the  State  are  a 
national  disaster  or  an  unforeseen  and 
precipitous  decline  in  financial 
resources. 

(2)  No  level  of  expenditures  permitted 
under  a  waiver  may  be  used  as  a  basis 
for  computing  the  fiscal  effort  required 
under  paragraph  (a)  of  this  section  for 
subsequent  years.  Instead,  for 
subsequent  years,  fiscal  effort  must  be 
computed  on  the  basis  of  the  level  of 
expenditures  that  would  have  been 
required  had  a  waiver  not  been  granted. 

(Sec.  503;  20  U.S.C.  2483) 

Subpart  C— How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

§401.30    How  does  the  Secretary  mal(e 
allotments  under  the  State  Vocational 
Education  Program? 

(a)(l]  From  funds  appropriated  under 
section  3(a)  of  the  Act  for  the  basic  State 
grant  and  section  3(b)  of  the  Act  for  the 
programs  that  compose  the  Special 
Programs,  the  Secretary  allots  funds 
each  fiscal  year  according  to  the 
provisions  of  section  101  of  the  Act. 

(2)  Upon  approval  of  its  State  plan 
and  any  annual  amendments,  the 
Secretary  makes  one  or  more  grant 
awards  from  those  allotments  to  the 
State. 

(b)(1)  From  funds  appropriated  under 
section  3(c)  of  the  Act.  the  Secretary 
allots  funds  each  fiscal  year  for  State 
councils  on  vocational  education 
according  to  the  provisions  of  section 
112(rj(l}(A)  of  the  Act. 

(2)  Upon  approval  of  the  State  plan 
and  submission  of  an  annual  budget 
covering  the  proposed  expenditures  of 
the  State  council  on  vocational 
education  for  the  following  program 
year,  the  Secretary  makes  an  award  to 
the  State  council. 

(Sec.  501(b);  20  U.S.C.  2461(b)) 

§401.31  How  does  the  Secretary  mpke 
reallotments  under  the  Stat*  Vocational 
Education  Program? 

(a)(1)  If  the  Secretary  determines  that 
any  amount  of  a  State's  allotment  under 
S  401.30(a)  will  not  be  required  for  any 
fiscal  year  for  carrying  out  the  program 


for  which  the  allotment  was  made,  the 
Secretary  reallots  those  funds  to  one  or  " 
more  States  that  demonstrate  a  current 
need  for  additional  funds  and  the  ability 
to  utilize  them  promptly  and  effectively 
upon  reallotment. 

(2)  The  Secretary  announces  in  the 
Federal  Register  the  dates  on  which 
funds  will  be  reallotted. 

(b)(1)  No  funds  reallotted  under 
paragraph  (a)  of  this  section  may  be 
used  for  any  purpose  other  than  the 
purposes  for  which  they  were 
appropriated. 

(2)  Any  amount  reallotted  to  a  State 
under  paragraph  (a)  of  this  section 
remains  available  for  obligation  during 
the  succeeding  fiscal  year  and  is 
deemed  to  be  part  of  the  State's 
allotment  for  the  fiscal  year  in  which  the 
reallotted  funds  are  obligated. 

(Sec.  101(b);  20  U.S.C.  2311(b)) 

§401.32    When  does  the  Secretary 
approve  State  plans  and  anwndments? 

(a)(1)  The  Secretary  approves  a  State 
plan,  or  an  amendment  to  a  State  plan, 
unless  the  amendments  propose  changes 
that  are  inconsistent  *vith  the 
requirements  and  purposes  of  the  Act, 
within  sixty  days  of  its  receipt  if  it 
complies  with  the  requirements  of  the 
Act  and  applicable  regulations. 

(2)  Before  the  Secretary  finally 
disapproves  a  State  plan,  or  an 
amendment  to  a  State  plan,  the 
Secretary  gives  reasonable  notice  and 
an  opportunity  for  a  hearing  to  the  State 
board. 

(b)  In  reviewing  a  State  plan,  or  an 
amendment  to  a  State  plan,  the 
Secretary  considers  available  comments 
from  the  Slate  legislature,  the  State  job 
training  coordinating  council,  and  the 
State  council  on  vocational  education. 

(Sec.  114;  20  U.S.C.  2324) 

Subpart  D — How  Does  a  State  Make  an 
Award  to  an  Eligible  Recipient? 

§  401 .40    How  docs  a  State  carry  out  ttie 
State  Vocational  Education  Program? 

(a)  Unless  otherwise  indicated  in  the 
regulations  in  this  part,  a  State  board 
shall  carry  out  projects,  services,  and 
activities  under  the  State  Vocational 
Education  Program — 

(1)  Directly; 

(2)  Through  a  school  operated  by  the 
State  board; 

(3)  Through  awards  to  State  agencies 
or  institutions  such  as  vocational 
schools  or  correctional  institutions;  or 

(4)  Through  awards  to  eligible 
recipients. 

(b)  For  the  purpose  of  paragraph  (a)  of 
this  section,  a  State  board  acts  direcUy 
when  it — 
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(1)  Carries  out  projects,  services,  or 
activities  using  its  own  staff  (except  at  a 
school  operated  by  the  State  board);  or 

(2)  Contracts  for  State-wide  projects, 
services,  or  activities  such  as  research, 
curriculum  development,  and  teacher 
training. 

(c)  The  regulations  in  this  part  also 
authorize  a  State  to  carry  out  certain 
projects,  services,  and  activities  under 
the  State  Vocational  Education  Program 
by  making  an  award  to  an  entity  other 
than  an  eligible  recipient,  such  as  a 
community-based  organization,  or  an 
employer. 

(d)(1)  For  the  purpose  of  requirements 
dealing  with  local  applications  (§  401.41) 
and  the  distribution  of  funds  to  eligible 
recipients  (§5  401.19(a)  (4)  and  (5)  and 
401.19(b)(4)).  projects,  services,  and 
activities  carried  out  by  a  school 
operated  by  the  State  board  under 
paragraph  (a)(2)  of  this  section,  carried 
out  by  a  State  agency  or  institution 
under  paragraph  (a)(3)  of  this  section,  or 
carried  out  by  an  entity  other  than  an 
eligible  recipient  under  paragraph  (c)  of 
this  section,  are  considered  to  be  carried 
out  by  an  eligible  recipient. 

(2)  For  the  purpose  of  S  401.19(a)(4). 
regarding  the  requirement  that  a  State 
distribute  at  least  eighty  percent  of  its 
total  basic  State  grant  allotment  to 
eligible  recipients,  a  State  shall  consider 
all  funds  awarded  to  an  eligible 
recipient  as  part  of  this  local  portion  (at 
least  eighty  percent)  of  the  State's 
allotment. 

(Sees.  113(b)  (4).  (5).  115,  201(f)(3).  201(h)(2). 
203(a).  252(b);  20  U.S.C.  2323(b)  (4),  (5),  2325, 
2331(f)(3),  2331(h)(2),  2333(a),  2342(b);  House 
Report  No.  98-1129.  98th  Cong.  2d  Sess.  p.  96 
(1984)) 

§  401.41    What  are  th«  local  application 
requirements  under  the  State  Vocational 
Education  Program? 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  and  unless  otherwise 
provided  by  the  regulations  in  this  part, 
each  eligible  recipient  that  desires  to 
receive  funds  under  the  State  vocational 
education  program  shall  submit  to  the 
State  board  an  application  for  the  use  of 
those  funds  that — 

(1)  Satisfies  the  requirements 
established  by  the  State  board;  and 

(2)  Is  for  any  period  of  time  covered 
by  the  State  plan. 

(b)  The  State  board  shall  establish 
requirements  for  local  applications,  and 
amendments  to  local  applications, 
except  that  each  local  application 
must — 

(1)  Describe  the  vocational  education 
programs,  services,  and  activities  to  be 
funded;  and 

(2)  Describe  how  the  proposed 
programs,  services,  and  activities  will  be 


coordinated  with  relevant  programs 
under  the  JTPA  and  the  Adult  Education 
Act.  in  order  to  avoid  duplication. 

(c)  The  eligible  recipient  shall  make 
the  local  application  available  for 
review  and  comment  by  interested 
parties,  including  the  appropriate 
administrative  entity  under  the  JTPA. 

(d)  The  State  board  may  exempt  an 
eligible  recipient  which  provides 
relatively  few  vocational  education 
programs,  services,  and  activities  with  a 
limited  total  of  Federal  and  State  funds, 
from  the  requirements  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0030] 

(Sec.  115;  20  U.S.C  2325) 

Subpart  E— What  Kinds  of  Activities 
Does  the  Secretary  Assist  Under  the 
Basic  State  Grant? 

§  401.50    What  are  the  components  of  the 
basic  State  grant? 

The  basic  State  grant,  authorized  by 
Title  II  of  the  Act.  consists  of  two 
programs — 

(a)  The  Vocational  Education 
Opportunities  Program;  and 

(b)  The  Vocational  Education 
Improvement.  Innovation,  and 
Expansion  F>rogram. 

(20  U.S.C.  2331  e<se</.) 

§  40 1 .5 1    What  is  the  Vocational  Education 
Opportunities  Program? 

Each  State  shall  use  funds  reserved  in 
accordance  with  §§  401.90(b)  and  401.92 
to  provide  vocational  education  services 
and  activities  designed  to  meet  the 
special  needs  of.  and  enhance  the 
participation  of — 

(a)  Handicapped  individuals; 

(b)  Disadvantaged  individuals; 

(c)  Adults  who  are  in  need  of  training 
or  retraining; 

(d)  Individuals  who  are  single  parents 
or  homemakers; 

(e)  Individuals  who  participate  in 
programs  designed  to  eliminate  sex  bias 
and  stereotyping  in  vocational 
education;  and 

(f)  Criminal  offenders  who  are  serving 
in  a  correctional  institution. 

(Sec.  201  (a),  (b);  20  U.S.C.  2331  (a),  (b)) 

§  40 1 .52    How  may  funds  under  the 
Vocational  Education  Opportunities 
Program  t>e  used  to  serve  handicapped 
Individuals? 

(a)  A  State  shall  use  funds  reserved 
for  handicapped  individuals  in 
accordance  with  §  401.92(a)  only  for  the 
Federal  share  of  expenditures  that  are 
limited  to  supplemental  or  additional 
staff,  equipment,  materials,  and  services 
that  are  not  provided  to  other 
individuals  in  vocational  education  and 
that  are  essential  for  handicapped 


individuals  to  participate  in  vocational 
education. 

(b)  If  the  conditions  of  handicapped 
students  require  a  separate  program, 
each  State  may  use  these  funds  only  for 
the  Federal  share  of  the  costs  of  the 
services  and  activities  in  separate 
vocational  education  programs  for 
handicapped  individuals  which  exceed 
the  average  per-pupil  expenditures  for 
the  comparable  regular  vocational 
education  services  and  activities  of  the 
eligible  recipient, 

(Sec.  201  (c)(1);  20  U.S.C.  2331(c)(1)) 

§  401.53    How  may  funds  under  the 
Vocational  Education  Opportunities 
Program  be  used  to  serve  disadvantaged 
Individuals? 

(a)(1)  A  state  shall  use  funds  reserved 
for  disadvantaged  individuals  in 
accordance  with  §  401.92(b)  only  for  the 
Federal  share  of  expenditures  that  are 
limited  to  supplemental  or  additional 
staff,  equipment,  materials,  and  services 
that  are  not  provided  to  other 
individuals  in  vocational  education  and 
that  are  essential  for  disadvantaged 
individuals  to  participate  in  vocational 
education. 

(2)  If  the  conditions  of  disadvantaged 
students  require  a  separate  program, 
each  State  may  use  these  funds  only  for 
the  Federal  share  of  the  costs  of  the 
services  and  activities  in  separate 
vocational  education  programs  for 
disadvantaged  individuals  which  exceed 
the  average  per-pupil  expenditures  for 
the  comparable  regular  vocational 
education  services  and  activities  of  the 
eligible  recipient. 

(b)(1)  A  State  may  use  funds 
described  in  paragraph  (a)  of  this 
section  for — 

(i)  The  improvement  of  vocational 
education  services  and  activities 
designed  to  provide  equal  access  to 
quality  vocational  education  to 
disadvantaged  individuals;  and 

(ii)  Services  and  activities  which 
apply  the  latest  technological  advances 
to  courses  of  instruction  for 
disadvantaged  individuals. 

(2)  A  State  may  also  use  funds 
described  in  paragraph  (a)  of  this 
section  to  acquire  modem  machinery 
and  tools,  but  only  for  schools  at  which 
at  least  seventy-five  percent  of  the 
students  enrolled  are  economically 
disadvantaged. 

(Sec.  201  (c)(2).  (d);  20  U.S.C.  2331  (c)(2),  (d)) 

§  401.54    How  may  funds  under  the 
Vocational  Education  Opportunities 
Program  be  used  to  serve  adults  who  are  In 
need  of  training  or  retraining? 

(a)  A  State^hall  use  funds  reserved 
for  adults  in  need  of  training  or 
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retraining  in  accordance  with  {  401.92(c) 
to  provide,  improve,  and  expand  adult 
and  postsecondary  vocational  education 
services  and  activities  to  train  and 
retrain  adults. 

(b)  A  State  may  use  funds  described 
in  paragraph  (a)  of  this  section  for — 

(1)  Services  and  activities  developed 
in  coordination  with  the  State  agency 
administering  Title  III  of  the  JTPA; 

(2)  Additional  training  under  Title  III 
of  the  JTPA; 

(3)  Vocational  education  programs  for 
training  or  retraining  adults,  including 
programs  for  older  individuals  and 
displaced  homemakers: 

(4)  Services  for  adults  in  other 
vocational  education  programs, 
including  the  costs  of  instruction  and  the 
costs  of  keeping  school  facilities  open 
longer;  • 

(5)  Individuals  who  have  completed  or 
left  high  school  and  who  are  enrolled  in 
organized  programs  of  study  for  which 
credit  is  given  toward  as  associate  of 
other  degree,  but  which  are  not  designed 
as  baccalaureate  or  higher  degree 
programs;  and 

(6)  Individuals  who  have  already 
entered  the  labor  market,  or  have 
completed  or  left  high  school,  and  who 
are  not  described  in  paragraph  (b)(5)  of 
this  section. 

(Sec.  201(e);  20  U.S.C.  2331(e)) 

§  401.55    How  may  funds  under  the 
Vocational  Education  Opportunities 
Program  shall  be  used  to  serve  individuals 
who  are  single  parents  or  homemakers? 

A  State  shall  use  funds  reserved  for 
individuals  who  are  single  parents  or 
homemakers  in  accordance  with 
§  401.92(d)  only  to— 

(a)  Provide,  subsidize,  reimburse,  or 
pay  for  vocational  education  and 
training  activities,  including  basic 
literacy  instruction  and  necessary 
educational  materials,  that  will  give 
single  parents  or  homemakers 
marketable  skills; 

(b)  Make  subgrants  to  eligible 
recipients  for  expanding  vocational 
education  services  where  this  expansion 
directly  increases  the  eligible  recipients' 
capacity  for  providing  single  parents  or 
homemakers  with  marketable  skills; 

(c)  Make  subgrants  to  community- 
based  organizations  for  the  provision  of 
vocational  education  services  to  single 
parents  or  homemakers,  if  the  State 
determines  that  a  community-based 
organization  has  demonstrated 
effectiveness  in  providing  comparable  or 
related  services  to  single  parents  or 
homemakers,  taking  into  account  the 
demonstrated  performance  of  such  an 
organization  in  terms  of  the  cost  and 
quality  of  its  training  and  the 
characteristics  of  the  participants; 


(d)  Make  vocational  education  and 
training  programs  more  accessible  to 
single  parents  or  homemakers  by 
assisting  them  with  child  care  or 
transportation  services  or  by  organizing 
and  scheduling  those  programs  so  that 
they  are  more  accessible;  or 

(e)  Provide  information  to  single 
parents  or  homemakers  to  inform  them 
of  vocational  education  programs  and 
related  support  services. 

(Sec.  201(f):  20  U.S.C.  2331(f)) 

§  401.56    How  may  funds  under  ttte 
Vocational  Education  Opportunities 
Program  shaU  be  used  to  serve  Individuals 
who  participate  in  programs  des«gr>ed  to 
eliminate  sex  bias  and  stereotyping  in 
vocational  education? 

(a)  A  State  shall  use  funds  reserved 
for  individuals  who  participate  in 
programs  designed  to  eliminate  sex  bias 
and  stereotyping  in  vocational 
education  in  accordance  with  S  401.92(e) 
for— 

(1)  Programs,  services,  and  activities 
to  eliminate  sex  bias  and  stereotyping  in 
secondary  and  postsecondary 
vocational  education  programs; 

(2)  Vocational  education  programs, 
services,  and  activities  for  girls  and 
women  aged  14  through  25,  designed  to 
enable  the  participants  to  support 
themselves  and  their  families;  and 

(3)  Support  services  for  individuals 
participating  in  vocational  education 
programs,  services,  and  activities 
described  in  paragraphs  (a)(1)  and  (a)(2] 
of  this  section,  including  dependent-care 
services  and  transportation. 

(b)  A  State  may  waive  the  age 
limitations  in  paragraph  (a)(2)  of  this 
section  if  the  person  described  in 

§  401.13(a)  determines  that  the  waiver  is 
essential  to  meet  the  objectives  of  this 
section. 

(Sec.  201(g);  20  U.S.C.  2331(g)) 

§  401.57    How  may  funds  under  the 
Vocational  Education  Opportunities 
Program  be  used  for  criminaJ  offenders 
who  are  serving  in  a  correctional 
institution? 

A  State  shall  use  funds  reserved  for 
criminal  offenders  who  are  serving  in  a 
correctional  institution  in  accordance 
with  §  401.92(f)  to  provide  vocational 
education  services  and  activities 
designed  to  meet  the  special  needs  of, 
and  to  enhance  the  participation  of, 
criminal  offenders  who  are  serving  in 
correctional  institutions. 

(Sec.  201(b);  20  U.S.C.  2331(b)) 

§401.58  In  what  additional  ways  may 
funds  under  the  Vocational  Education 
Opportunities  Program  be  used? 

(a)  In  addition  to  the  services  and 
activities  authorized  by  SS  401.52 


through  401.57,  a  Stale  may  use  funds 
under  the  Vocational  Education 
Opportunities  Program,  in  accordance 
with  those  sections,  for —  » 

(1)  Basic  skills  instruction  for 
vocational  education  students  which  is 
related  to  their  instructional  program,  if 
the  State  board  determines  that  the 
instruction  is  necessary  to  carry  out  the 
purposes  of  the  Vocational  Education 
Opportunities  Program; 

(2)  Vocational  education  through 
arrangements  with  private  vocational 
training  institutions,  private 
postsecondary  educational  institutions, 
and  employers  if  these  institutions  or 
employers — 

(i)(A)  Can  make  a  significant 
contribution  to  obtaining  the  objectives 
of  the  state  plan;  and 

(B)  Can  provide  substantially 
equivalent  training  at  a  lesser  ccst;  or 

(ii)  Can  provide  equipment  or  services 
not  available  in  public  institutions;  and 

(3)  Placement  services  for  students 
who  have  successfully  completed 
vocational  education  programs. 

(b)  To  the  extent  practicable,  a  State 
shall  include  work-site  programs,  such 
as  cooperative  vocational  education, 
work-study,  and  apprenticeship 
programs,  in  the  programs  it  supports 
with  funds  under  the  Vocational 
Education  Opportunities  Program. 

(Sec.  201  (h),  (i):  20  U.S.C.  2331  (h).  (i)) 

§401.59     V/hat  is  the  Vocational 
Educational  Improvement,  Innovation,  and 
Expansion  Program? 

(a)  A  State  shall  use  funds  allotted 
under  its  basic  State  grant,  and  reserved 
in  accordance  with  §  401.90(b)(2).  to 
meet  the  needs  identified  in  the  State 
plan  to  expand,  improve,  modernize  or 
develop  high  quality  vocational 
education  projects,  services,  or  activities 
that  will— 

(1)  Provide  the  Nation's  existing  and 
future  workforce  with  marketable  skills; 

(2)  Improve  productivity;  and 

(3)  Promote  economic  growth. 
(b)(1)  Funds  used  under  §  401.60(a) 

may  not  be  used  to  maintain  existing 
projects,  services,  or  activities. 

(2)  Funds  used  under  §  401.60  (b)  or  (c) 
may  be  used  to  maintain  existing 
services  or  activities. 

(c)  For  the  purpose  of  paragraph  (b)(1) 
of  tliis  section,  any  vocational  education 
project,  service,  or  activity  that  was  not 
provided  by  the  recipient  during  the 
instructional  term  that  preceded  funding 
under  this  program  may  be  considered  a 
new,  expanded,  improved,  modernized, 
or  developed  project,  service,  or  activity, 
and  may  be  considered  so  fcr  up  to 
three  year^ 

(Sec».  2(1).  251(a);  20  U.S.C.  2301(1),  2341(a)J 
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§  40 1 .60    How  may  funds  under  the 
Vocational  Education  Improvement, 
Innovation,  and  Expansion  Program  be 
used? 

(a)  A  State  may  use  funds  under  the 
Vocational  Education  Improvement. 
Innovation,  and  Expansion  Program  to 
accomplish  the  purposes  described  in 
§  401.59.  by  supporting — 

(1)  The  improvement  of  vocational 
education  programs  within  the  State 
designed  to  improve  the  quality  of 
vocational  education,  including  high- 
technology  programs  involving  an 
industry-education  partnership  as 
described  in  §  401.78  and  apprenticeship 
training  programs: 

(2)  The  expansion  of  vocational 
education'activities  necessary  to  meet 
student  needs  and  the  introduction  of 
new  vocational  education  programs, 
particularly  in  economically  depressed 
urban  and  rural  areas  of  the  State: 

(3)  The  introduction  of  new  vocational 
education  programs,  particularly  in 
economically  depressed  urban  and  rural 
areas: 

(4)  The  creation  or  expansion  of 
programs  to  train  workers  in  skilled 
occupations  needed  to  revitalize 
businesses  and  industries  or  to  promoto 
the  entry  of  new  businesses  and 
industries  into  a  State  or  community; 

(5)  Exemplary  and  innovative 
programs  which  stress  new  and 
emerging  technologies  and  which  are 
designed  to  strengthen  vocational 
education  services  and  activities; 

(6)  The  improvement  and  expansion  of 
postsecondary  and  adult  vocational 
education  programs  and  related  services 
for  out-of-school  youth  and  adults, 
which  may  include  upgrading  the  skills 
of —  

(i)  Employed  workers; 

(ii)  Workers  who  are  unemployed  or 
threatened  with  unemployment  as  a 
result  of  technological  change  or 
industrial  dislocation: 

(iii)  Workers  with  limited  English 
proficiency:  and 

(iv)  Displaced  homemakers  and  single 
heads  of  households; 

(7)  The  improvement  and  expansion  of 
career  counseling  and  guidance  projects, 
services,  or  activities  authorized  by 
§§401.76  and  401.105; 

(8)  The  exp.  nsion  and  improvement  of 
programs  at  area  vocational  education 
schools: 

(9)  The  conduct  of  special  courses  and 
teaching  strategies  designed  to  teach  the 
fundamental  principles  of  mathematics 
and  science  through  practical 
applications  which  are  an  integral  part 
of  the  student's  prevocational  or 
vocational  program; 

(10)  The  activities  of  vocational 
student  organizations  that  are  carried 


out  as  an  integral  part  of  the  secondary 
and  postsecondary  instructional 
program: 

(11)  Prevocational  programs: 

(12)  Modem  industrial  arts  programs 
and  agricultural  arts  programs: 

(13)  The  provision  of  vocational 
education  through  arrangements  with 
private  vocational  education 
institutions,  private  postsecondary 
educational  institutions,  and  employers 
of  these  institutions  or  employers — 

(i)(A)  Can  make  a  significant 
contribution  to  attaining  the  objectives 
of  the  Act:  and 

(B)  Can  provide  substantially 
equivalent  preparation  at  a  lesser  cost; 
or 

(ii)  Can  provide  equipment  or  services 
not  available  in  pubhc  institutions:  and 

(14)  The  improvement  or  expansion  of 
any  other  vocational  education 
activities  authorized  under  the 
Vocational  Education  Opportunities 
Program  that  would  accomplish  the 
purposes  described  in  S  401.59. 

(b)  A  State  may  also  use  funds  to 
accomplish  the  purposes  described  in 
§  401.59,  by  supporting — 

(1)  Technical  assistance  and  research; 

(2)  Programs  relating  to  curriculum 
development.in  vocational  education 
within  the  State,  including  the 
application  of  basic  skill  training: 

(3)  The  assignment  of  personnel  to 
work  with  employers  and  eligible 
recipients  in  a  region  in  order  to 
coordinate  efforts  to  ensure  that 
vocational  programs  are  responsive  to 
the  labor  market  and  supportive  of 
apprenticeship  training  programs: 

(4)  The  acquisition  of  equipment  and 
the  renovation  of  facilities  necessary  to 
improve  or  expand  vocational  education 
programs  within  the  State: 

(5)  The  provision  of  stipends  for 
students  entering  or  already  enrolled  in 
vocational  education  programs  and  who 
have  acute  economic  needs  which 
cannot  be  met  under  work-study 
programs.  The  amount  of  a  stipend  may 
be  the  larger  of  either  the  minimum 
wage  prescribed  by  State  or  local  law, 
or  the  minimum  hourly  wage  set  under 
section  6(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938.  as  amended; 

(6)  Placement  services  for  students 
who  have  successfully  completed 
vocational  education  programs, 
including  special  services  for 
handicapped  individuals  and 
cooperative  efforts  with  rehabilitation 
programs; 

(7)  Day  care  services  for  children  of 
students  in  secondary  and 
postsecondary  vocational  education 
programs: 

(8)  The  construction  of  area 
vocational  education  school  facilities  in 


areas  having  a  demonstrated  need  for 
those  facilities; 

(9)  The  acquisition  of  high-technology 
equipment  for  vocational  education 
programs:  and 

(10)  The  acquisition  and  operation  of 
communications  and 
telecommunications  equipment  for 
vocational  education  programs. 

(c)  A  State  shall  use  funds  under  this 
program  for  subgrants  to  support 
inservice  and  preservice  training 
designed  to  increase  the  competence  of 
vocational  education  teachers, 
counselors,  and  administrators,  with 
special  emphasis  on  the  integration  of 
handicapped  and  disadvantaged 
students  in  regular  courses  of  vocational 
education. 

(Sec.  251*20  U.S.C.  2341) 

S  401.61    How  may  a  State  distribute  funds 
under  the  Vocational  Education 
Improvement,  Innovation,  and  Expansion 
Program? 

(a)(1)  Subject  to  the  requirements  of 
S§  401.59  and  401.60.  a  State  may  use 
funds  under  the  Vocational  Education 
Improvement.  Innovation,  and 
Expansion  Program  in  the  manner  best 
suited  to  carry  out  the  purposes  of  the 
Act  as  implemented  through  the  State 
vocational  education  program  in  that 
State. 

(2)  Any  project  assisted  under  the 
Vocational  Education  Improvement. 
Innovation,  and  Expansion  Program 
must  be  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  promise  of 
meeting  the  vocational  education  needs 
of  students  involved  in  the  project. 

(b)  In  addition  to  eligible  recipients,  a 
State  may  use  funds  under  the 
Vocational  Education  Improvement, 
Innovation,  and  Expansion  Program  to 
make  awards  to  community-based 
organizations  of  demonstrated 
effectiveness — 

(1)  In  areas  of  the  State  in  which  there 
is  an  absence  of  suHicient  vocational 
education  facilities; 

(2)  In  areas  of  the  State  in  which  the 
vocational  education  programs  do  not 
adequately  address  the  needs  of 
disadvantaged  students;  or 

(3)  Wherever  the  community-based 
organization  can  better  serve 
disadvantaged  students. 

(Sec.  252;  20  U.S.C.  2342) 

Subpart  F— What  Kinds  of  Activities 
Does  the  Secretairy  Assist  Under  the 
Special  Programs? 

§401.70    What  are  the  Special  Program*? 

(a)  The  Special  Programs  authorized 
by  Title  HI  of  the  Act  are  the— 
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(1)  State  Assistance  for  Vocational 
Education  Support  Programs  by 
Community-Based  Organizations; 

(2)  Consumer  and  Homemaking 
Education  Program; 

(3]  Adult  Training,  Retraining,  and 
Employment  Development  Program; 

(4)  Comprehensive  Career  Guidance 
and  Counseling  Program;  and 

(5)  Industry-Education  Partnership  for 
Training  in  High-Technology 
Occupations  Program. 

(b)  From  the  amount  appropriated 
under  section  3(b]  of  the  Act  for  each 
program  in  paragraph  (a)  of  this  section, 
the  Secretary  makes  a  separate 
allotment  to  each  State. 

(Sec.  3(b).  Title  III;  20  U.S.C.  2302(b),  2351  et 
seq.) 

§  401.71    What  activitlM  doM  th« 
Secretary  support  under  ttie  Sta^s 
Assistance  for  Vocational  Education 
Support  Progrants  by  Community-Based 
Organizations? 

(a)  The  State  shall  provide,  in 
accordance  with  its  State  plan,  and  from 
its  allotment  for  this  program,  fmancial 
assistance  to  joint  projects  of  eligible 
recipients  and  community-based 
organizations  within  the  State  that 
provide  the  following  special  vocational 
education  services  and  activities: 

(1)  Outreach  programs  that  facilitate 
the  entrance  of  youth  into  a  program  of 
transitional  services  ai^d  subsequent 
entrance  into  vocational  education, 
employment,  or  other  education  and 
training. 

(2)  Transitional  services  such  as 
rttitudinal  and  motivational 
prevocational  training  programs. 

(3)  Prevocational  educational 
preparation  and  basic  skills 
development,  conducted  in  cooperation 
with  business  concerns. 

(4)  Special  prevocational  preparations 
programs  targeted  to  inner-city  youth. 
non-Eiiglish  speaking  youth, 
Appalachian  youth,  and  the  youth  of 
other  urban  and  rural  areas  having  a 
high  density  of  poverty  who  need 
special  prevocational  education 
programs. 

(5)  Career  intern  programs. 

(6)  The  assessment  of  students'  needs 
in  relation  to  vocational  education  and 
jobs. 

(7)  Guidance  and  counseling  to  assist 
students  with  occupational  choices  and 
with  the  selection  of  a  vocational 
education  program. 

(b)  Handicapped  individuals  who  are 
educationally  or  economically 
disadvantaged  may  participate  in 
projects  under  this  program. 

(Sees.  302.  521(5);  20  U.S.C.  2352.  2471(5)) 


§401.72    WTwt  are  the  application 
requirements  for  the  State  Asatotance  for 
Vocational  Education  Support  Programa  t>y 
Community-Baaed  Organizationa? 

(a)  Each  community-based 
organization  and  eligible  recipient  that 
desire  to  participate  in  this  program 
shall  jointly  prepare  and  submit  an 
application  to  the  State  board  at  the 
time  and  in  the  manner  established  by 
the  State  board. 

(b)  The  State  board  may  also 
establish  requirements  relating  to  the 
contents  of  the  application,  except  that 
each  application  must  contain — 

(1)  An  agreement  among  the 
community-based  organization  and  the 
eligible  recipients  in  the  area  to  be 
served,  which  includes  the  designation 
of  one  or  more  fiscal  agents  for  the 
project; 

(2)  A  description  of  how  the  funds  will 
be  used,  together  with  evaluation 
criteria  to  be  applied  to  the  project; 

(3)  Assurances  that  the  community- 
based  organization  will  give  special 
consideration  to  the  needs  of  severly 
economically  and  educationally 
disadvantaged  youth,  ages  sixteen 
through  twenty-one,  inclusive; 

(4)  Assurances  that  business  concerns 
will  be  involved,  as  appropriate,  in 
services  and  activities  for  which 
assistance  is  sought; 

(5)  A  description  of  the  efforts  the 
community-based  organization  will 
make  to  collaborate  with  the  eligible 
recipients  participating  in  the  joint 
project; 

(6)  A  description  of  the  manner  in 
which  the  services  and  activities  for 
which  assistance  is  sought  will  serve  to 
enhance  the  enrollment  of  severely 
economically  and  educationally 
disadvantaged  youth  into  the  vocational 
education  programs;  and 

(7)  Assurances  that  the  projects 
conducted  by  the  community-based 
organization  will  conform  to  the 
applicable  standards  of  performance 
and  measures  of  effectiveness  required 
of  vocational  education  programs  in  the 
State. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  No.  1830-0030) 
(Sec.  301;  20  U.S.C.  2351) 

§401.73    What  activities  doea  the 
Secretary  aupport  under  ttie  Consumer  and 
Homemaldng  Education  Program? 

(a)  The  State  shall  conduct,  in 
accordance  with  its  State  plan,  and  from 
its  allotment  for  this  program,  consumer 
and  homemaking  education  projects  that 
may  include — 

(1)  Instructional  projects,  services, 
and  activities  that  prepare  youth  and 
adults  for  the  occupation  of 
homemaking; 


(2)  Instruction  in  the  areas  of — 

(i)  Food  and  nutrition; 

(ii)  Consumer  education; 

(iii)  Family  living  and  parenthood 
education; 

(iv)  Child  development  and  guidance; 

(v)  Housing  and  home  management, 
including  resource  management;  and 

(vi)  Clothing  and  textiles. 

(b)  The  State  shall  use  the  funds 
described  in  paragraph  (a]  of  this 
section  to  support  projects,  services,  and 
activities — 

(1)  In  economically  depressed  areas; 

(2)  That  encourage  the  participation  of 
traditionally  underserved  populations; 

(3)  That  encourage  the  elimination  of 
sex  bias  and  sex  stereotyping; 

(4)  That  improve,  expand,  and  update 
consumer  and  homemaking  education 
programs,  especially  those  that 
specifically  address  needs  described  in 
paragraphs  (b)  (1),  (2).  and  (3)  of  this 
section;  and 

(5)  That  address  priorities  and 
emerging  concerns  at  the  local.  State, 
and  national  levels. 

(c)  The  State  may  use  the  funds 
described  in  paragraph  (a)  of  this 
section  for — 

(1)  Program  development  and  the 
improvement  of  instruction  and 
curricula  relating  to^ 

(i)  Managing  individual  and  family 
resources; 

(ii)  Making  consumer  choices: 

(iii)  Managing  home  and  work 
responsibilities; 

(iv)  Improving  responses  to  individual 
and  family  crises; 

(v)  Strengthening  parenting  skills: 

(vi)  Assisting  aged  and  handicapped 
individuals; 

(vii)  Improving  nutrition; 

(viii)  Conserving  limited  resources; 

(ix)  Understanding  the  impact  of  new 
technology  on  life  and  work; 

(x)  Applying  consumer  and 
homemaking  education  skills  to  jobs  and 
careers;  and 

(xi)  Other  needs  as  determined  by  the 
State:  and 

(2)  Support  services  and  activities 
designed  to  ensure  the  quality  and 
effectiveness  of  programs,  including — 

(i)  The  demonstration  of  innovative 
and  exemplary  projects; 

(ii)  Community  outreach  to 
underserved  populations: 

(iii)  The  application  of  academic  skills 
(such  as  reading,  writing,  mathematics, 
and  science)  through  consumer  and 
homemaking  education  programs; 

(iv)  Curriculum  development 

(v)  Research; 

(vi)  Program  evaluation; 

(vii)  The  development  of  instructional 
materials; 
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(viii)  Teacher  education: 
(ix)  The  upgrading  of  equipment 
(x)  Teacher  supervision;  and 
(xi)  State  administration  and 

leadership,  including  the  activities  of 

student  organizations. 

(Seca.  311.  312(a).  (b):  20  U.S.C.  2361.  2362  (a), 
(b)) 

§  401.74    Vtfhat  ara  th*  purposM  of  th* 
Adult  Training,  Retraining,  and  Employin«nt 
Devatopmant  Program? 

The  purposes  of  the  Adult  Training. 
Retraining,  and  Employment 
Development  Program  are — 

(a)  To  provide  Hnancial  assistance  to 
the  States  to  enable  them  to  expand  and 
improve  vocational  education  programs 
designed  to  meet  urgent  needs  for 
training,  retraining,  and  employment 
development  of  adults  who  have 
completed  or  left  high  school  and  are 
preparing  to  enter  or  have  entered  the 
labor  market  in  order  to  equip  adults 
with  the  competencies  and  skills 
required  for  productive  employment; 
and 

(b)  To  ensure  that  those  programs  are 
relevant  to  the  labor  market  needs  and 
accessible  to  all  segments  of  the 
population,  including  women,  minorities, 
handicapped  individuals,  individuals 
with  limited  English  proficiency, 
workers  fifty-five  and  older,  and 
economically  disadvantaged 
individuals. 

(Sec.  321(b);  20  U.S.C.  2371(b)) 

§  401.75    What  activttias  does  th« 
Secretary  support  under  the  Adult  Training, 
Retraining,  and  Employment  {development 
Program? 

The  State  shall  conduct,  in 
accordance  with  its  State  plan,  and  from 
its  allotment  for  this  program,  the 
following  adult  training,  retraining,  and 
e;nployment  development  projects, 
services,  and  activities; 

(a)  Vocational  education  and 
employment  development  projects, 
services,  and  activities  that  are 
authorized  under  the  basic  State  grant 
and  are  designed  to  meet  the  needs  of— 

(1)  Individuals  who  have  graduated 
from  or  left  high  school  and  who  need 
additional  vocational  education  for 
entry  into  the  labor  force; 

(2)  Unemployed  individuals  who 
require  training  to  obtain  employment  or 
increase  their  employability; 

(3)  Employed  individuals  who  require 
retraining  to  retain  their  jobs,  or  who 
need  training  to  upgrade  their  skills  to 
qualify  for  higher  paid  or  more 
dependable  employment; 

(4)  Displaced  homemakers  and  single 
heads  of  households  who  are  entering  or 
re-entering  the  labor  force; 


(5)  Employers  who  require  assistance 
in  training  individuals  for  new 
employment  opportunities  or  in 
retraining  emfrioyees  in  new  skills 
required  by  changes  in  technology, 
products,  or  processes;  and 

(6)  Workers  fifty-five  and  older. 

(b)  Short  term  retraining  projects 
designed  to  upgrade  or  update  skills  in 
accordance  with  changed  work 
requirements. 

(c)  Education  and  training  projects 
designed  cooperatively  with  employers, 
such  as — 

(1)  Institutional  and  work-site 
programs,  including  apprenticeship 
training  programs  (or  combinations  of 
these  programs)  especially  tailored — 

(i)  To  the  needs  of  an  industry  or 
group  of  industries  for  skilled  workers, 
technicians,  or  managers;  or 

(ii)  To  assist  the  existing  work  force  or 
that  industry  or  group  of  industries  to 
adjust  to  changes  in  technology  or  work 
requirements;  and 

(2)  Quick-start,  customized  training — 
(i)  For  workers  in  new  and  expanding 

industries;  or 

(ii)  To  place  workers  in  jobs  that  are 
difficult  to  fill  because  of  a  shortage  of 
workers  with  the  requisite  skills. 

(d)  In  order  to  serve  more  effectively 
the  individuals  described  in  paragraph 
(a)  of  this  section,  build  more  effective 
linkages  between — 

(1)  Vocational  education  programs 
and  private  sector  employers,  through  a 
variety  of  programs  including  programs 
in  which  secondary  school  students  are 
employed  on  a  part-time  basis  as 
registered  apprentices,  with  a  transition 
to  full-time  apprenticeships  upon 
graduation;  and 

(2)  Eligible  recipients  and  economic 
de^iopment  agencies  and  other  public 
and  private  agencies  providing  job 
training  and  employment  services. 

(e)  Cooperative  education  programs, 
between  public  and  private  sector 
employers  and  economic  development 
agencies,  including  seminars  in 
institutional  or  work-site  settings 
designed  to  improve  management  and 
increase  productivity. 

(f)  Entrepreneurship  training  programs 
that  assist  individuals  in  the 
establishment,  management,  and 
operation  of  small  business  enterprises. 

(g)  Recruitment,  job  search  assistance, 
counseling,  remedial  services,  and 
information  and  outreach  programs 
designed  to  encourage  and  assist  males 
end  females  to  take  advantage  of 
vocational  education  programs  and 
services,  with  particular  attention  to 
reaching  women,  older  workers, 
individuals  with  limited  English 
proficiency,  handicapped  individuals, 
and  disadvantaged  individuals. 


(h)  Currictilum  development, 
acquisition  of  instructional  equipment 
and  materiaU.  personnel  training,  pilot 
projects,  and  additional,  related  services 
and  activities  required  to  carry  out 
effectively  the  Adult  Training. 
Retraining,  and  Employment 
Development  Program. 

(i)  The  costs  of  serving  adults  in  other 
vocational  education  programs, 
including  paying  the  costs  of  instruction, 
or  the  costs  of  keeping  school  facilities 
open  longer. 

(j)  Related  instruction  for  apprentices 
in  apprenticeship  training  programs  as 
defined  in  34  CFR  400.4(b). 

(Sec.  322(b)(1):  20  U.S.C.  2372(b)(1)) 

§401.76    Whatactlvltiaadoaattia 
Sacratary  aupport  under  tlia 
Compralianaiva  Cmr—r  Guidanca  and 
Counaaiing  Program? 

(a)  The  State  shall  conduct,  in 
accordance  with  its  State  plan  and  from 
its  allotment  for  this  program,  career 
guidance  and  counseling  projects, 
services,  and  activities  that  are — 

(1)  Organized  and  administered  by 
certified  counselors;  and 

(2)  Designed  to  improve,  expand,  and 
extend  career  guidance  and  counseling 
programs  to  meet  the  career 
development,  vocational  education,  and 
employment  needs  of  vocational 
education  students  and  potential 
students. 

(b)  The  purposes  of  the  projects, 
services,  and  activities  described  in 
paragraph  (a)  of  this  section  must  be 
to— 

(1)  Assist  individuals  to — 

(i)  Acquire  self-assessment,  career 
planning,  career  decisionmaking,  and 
employability  skills; 

(ii)  Make  the  transition  from 
education  and  training  to  work; 

(iii)  Maintain  the  marketability  of 
their  current  job  skills  in  established 
occupations; 

(iv)  Develop  new  skills  to  move  away 
from  declining  occupational  fields  and 
enter  new  and  emerging  fields  in  high- 
technology  areas  and  fields 
experiencing  skill  shortages; 

(v)  Develop  mid-career  job  search 
skills  and  to  clarify  career  goals:  and 

(vi)  Obtain  and  use  information  on 
financial  assistance  for  postsecondary 
and  vocational  education  and  job ' 
training;  and 

(2)(i)  Encourage  the  elimination  of  sex. 
age,  handicapping  conditions,  and  race 
bias  and  stereotyping; 

(ii)  Provide  for  community  outreach: 

(iii)  Enlist  the  collaboration  of  the 
family,  the  community,  business, 
industry,  and  labor,  and 
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(iv)  Be  accessible  to  all  segments  of 
the  population,  including  women, 
minorities,  handicapped  individuals, 
and  the  economically  disadvantaged. 

(c)  The  projects,  services,  and 
activities  described  in  paragraph  (a)  of 
this  section  must  consist  of — 

(1)  Instructional  activities  and  other 
services  at  all  educational  levels  to  help 
students  develop  the  skills  described  in 
paragraph  (b)(1)  of  this  section; 

(2)  Services  and  activities  designed  to 
ensure  the  quality  and  effectiveness  of 
career  guidance  and  conseling  projects, 
such  as — 

(i)  Counselor  education,  including  the 
education  of  counselors  working  with 
individuals  with  limited  English 
proficiency; 

(ii)  Training  support  personnel; 

(iii)  Curriculum  development; 

(iv)  Research  and  demonstration 
projects; 

(v)  Experimental  projects; 

(vi)  The  development  of  instructional 
materials; 

(vii)  The  acquisition  of  equipment; 

(viii)  State  and  local  leadership:  and 

(ix)  State  and  local  administration, 
including  supervision,  subject  to 
§  401.93(b); 

(3)  Projects  that  provide  opportunities 
for  counselors  to  obtain  Hrsthand 
experience  in  business  and  industry; 
and 

(4)  Projects  that  provide  students  with 
an  opportunity  to  become  acquainted 
with  business,  industry,  the  labor 
market,  and  training  opportunities, 
including  secondary  educational 
programs  that — 

(i)  Have  at  least  one  characteristic  of 
an  apprenticeable  occupation  as 
recognized  by  the  Department  of  Labor 
or  the  State  Apprenticeship  Agency,  in 
accordance  with  the  National 
Apprenticeship  Act; 

(ii)  Are  conducted  in  concert  with 
local  business,  industry,  labor,  and  other 
appropriate  apprenticeship  training 
entities;  and 

(iii)  Are  designed  to  prepare 
participants  for  an  apprenticeable 
occupation  or  provide  information 
concerning  apprenticeable  occupations 
and  their  prerequisites. 

(Sec.  332  (a),  (b):  20  U.S.C.  2382  (a),  (b)) 

§  401.77    What  are  ttke  purposes  of  tti« 
Industry-Education  Partnership  for  Training 
in  High-Technology  Occupations  Program? 

The  purposes  of  the  Industry- 
Education  Partnership  for  Training  in 
High-Technology  Occupations  Program 
are  to — 

(a)  Provide  incentives  for  business 
and  industry  and  the  vocational 
education  community  to  develop 


programs  to  train  the  skilled  workers 
needed  to  produce,  install,  operate,  and 
maintain  high-technology  equipment, 
systems,  and  processes;  and 

(b)  Ensure  that  those  programs  are 
relevant  to  the  labor  market  and 
accessible  to  all  segments  of  the 
population,  including  women,  minorities, 
handicapped  individuals,  and 
economically  disadvantaged 
individuals. 

(Sec.  341(b);  20  U.S.C.  2391(b)) 

S  401.78    What  acthrltlM  doM  ttM 
Secretary  support  undar  th«  Industry- 
Education  Partnership  for  Training  In  High- 
Technology  Occupations  Program? 

The  State  shall,  in  accordance  with 
the  State  plan,  under  S  401.19(a)  (20) 
through  (22),  and  from  its  allotment  for 
this  program,  establish  and  operate 
projects,  services,  and  activities 
including — 

(a)  Necessary  administrative  costs  of 
the  State  board  and  of  eligible  recipients 
associated  with  the  establishment  and 
operation  of  projects; 

(b)  Training  and  retraining  of 
instructional  and  guidance  personnel; 

(c)  Curriculum  development  and  the 
development  or  acquisition  of 
instructional  and  guidance  equipment 
and  materials; 

(d)  The  acquisition  and  operation  of 
communications,  telecommunications, 
and  other  high-technology  equipment; 
and 

(e)  Other  activities  authorized  under 
the  Special  Programs  that  are  essential 
to  the  successful  establishment  and 
operation  of  projects,  services  and 
activities  under  the  Industry-Education 
Partnership  for  Training  in  High- 
Technology  Occupations  Program, 
including  activities  and  related  services 
to  ensure  access  of  women,  minorities, 
handicapped  individuals,  and 
economically  disadvantaged 
individuals. 

(Sec.  343(a);  20  U.S.C.  2393(a)) 

S  401.79    What  are  th«  special 
considerations  under  the  Industry- 
Education  Partnership  for  Training  In  Higti- 
Technology  Occupations  Programs? 

The  State  board,  in  approving 
projects,  services,  and  activities  under 
the  Industry-Education  Partnership  for 
Training  in  High-Technology 
Occupations  Program,  shall  give  special 
consideration  to  the  following: 

(a)  The  level  and  degree  of  business 
and  industry  participation  in  the 
development  and  operation  of  the 
project. 

(b)  The  current  and  projected  demand 
within  the  State  or  relevant  labor 
market  area  for  workers  with  the  level 


and  type  of  skills  the  project  is  designed 
to  produce. 

(c)  The  overall  quality  of  the  proposal, 
with  particular  emphasis  on  the 
probability  the  prospective  trainees  will 
successfully  complete  the  program  and 
the  capability  of  the  eligible  recipient 
with  assistance  from  participating 
business  or  industry,  to  provide  high 
quality  training  for  skilled  woriiers  and 
technicians  in  high  technology. 

(d)  The  commitment  to  serve  all 
segments  of  the  population,  including 
women,  minorities,  handicapped 
individuals,  and  economically 
disadvantaged  individuals,  as 
demonstrated  by  the  apphcant's  special 
efforts  to  provide  outreach,  information, 
and  counseling,  and  by  the  provision  of 
remedial  instruction  and  other 
assistance. 

(Sec.  343(b):  20  U.S.C.  2393(b)) 

§401  JO    What  additional  fiscal 
re<|uirenienta  apply  to  ttie  Industry- 
Education  Partnership  lor  Training  in  HIgli- 
Tectmdogy  Occupations  ProgramaT 

(a)(1)  The  business  and  industrial 
share  of  the  costs  required  by 
S  401.19(a)(21)  may  be  in  the  form  of 
either  expenditures  or  the  fair  market 
value  of  in-kind  contributions  such  as 
facilities,  overhead,  personnel,  and 
equipment 

(2)  The  State  shall  use  equal  amounts 
from  its  allotment  under  this  program 
and  from  its  basic  State  grant  allotment 
to  provide  the  Federal  share  of  the  cost 
of  projects  services  and  activities  under 
this  program. 

(3)  If  an  eligible  recipient 
demonstrates,  to  the  satisfaction  of  the 
State  board,  that  it  is  incapable  of 
providing  all  or  a  part  of  the  non-Federal 
portion  of  the  costs  of  projects,  services, 
and  activities  under  this  program,  as 
required  by  SS  401.19(a)  (20)  through  (22) 
and  401.78,  the  State  board  may  use 
funds  under  the  Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program,  authorized  by 

§  401.59,  or  funds  available  from  State 
sources,  to  replace  the  shortfall  in  the 
non-Federal  portion. 

(b)  A  State  may  use  no  more  than  a 
total  of  ten  percent  of  its  allotment 
under  this  program  for  the  first  year  this 
program  is  implemented,  and  a  total  of 
five  percent  of  its  allotment  for  each 
succeeding  year,  for  the  administration 
of  this  program  by  both  the  State  and 
eligible  recipients. 

(Sees.  342(c).  343(c);  20  U.S.C  2392(cJ,  2383(c)) 


33248  Federal  Register  /  Vol.  50.  No.  159  /  Friday.  August  16.  1965  /  Rules  and  Regulations 


Subpart  G— VVhat  Conditions  Must  tlM 
Stats  Msst  Under  ttts  State  Vocational 
Education  Program? 

S  401.90    How  does  a  State  reserve  funds 
under  ItM  iMsic  State  grant? 

From  its  allotment  under  the  basic 
State  grant  program,  authorized  by  Title 
II  of  the  Act,  a  State  shall  reserve — 

(a)  The  amount  of  funds  for  State 
administration  described  in  9  401.91; 
and 

(b)  From  the  remainder — 

(1)  Fifty-seven  percent  for  the 
Vocational  Education  Opportunities 
Program;  and 

(2)  Forty-three  percent  for  the 
Vocational  Education  Improvement. 
Innovation,  and  Expansion  Program. 
(Sec  102(a);  20  U.S.C  2312(a)) 

S  401.91    How  does  a  State  reserve  funds 
under  ttw  basic  State  grant  for  State 
administration? 

(a)  A  State  shall  reserve  no  more  than 
seven  percent  of  its  allotment,  subject  to 
program  (b)  of  this  section,  under  the 
basic  State  grant  program  for  State 
administration  of  the  State  plan. 

(b)(1)  From  the  amount  reserved  for 
State  administration  under  paragraph 
(a)  of  this  section,  a  State  shall  reserve 
the  amount  it  needs  to  comply  with 
5  401.13,  but  not  less  than  $60,000. 

(2)  If  the  amount  reserved  under 
paragraph  (b)(1)  of  this  section  exceeds 
one  percent  of  the  State's  allotment 
under  the  basic  State  grant  program,  a 
State  may  reserve  from  that  allotment 
an  additional  amount  for  State 
administration  which  is  in  excess  of  the 
seven  percent  permitted  under 
paragraph  (a)  of  this  section  and  which 
equals  the  amount  of  that  excess. 

(c)  For  the  purpose  of  S  401.19(a)(4). 
regarding  the  requirement  that  a  State 
distribute  at  least  eighty  percent  of  its 
total  basic  State  grant  allotment  to 
eligible  recipients,  a  State  shall  consider 
the  funds  for  State  administration  under 
paragraphs  (a)  and  (b)  of  this  section  as 
part  of  the  State's  portion  (the  portion 
that  may  not  exceed  twenty  percent)  of 
the  State's  allotment. 

Example:  The  allotment  of  State  X  under 
the  basic  State  grant  program  is  $20,000,000. 
State  X  determines  that  $220,000  is  needed 
for  it  to  comply  with  5  401.13.  State  X  is 
authorized  to  reserve  seven  percent  of  its 
basic  Slate  grant  allotment,  or  $1,400,000.  for 
State  administration.  However,  because  the 
amount  needed  to  comply  with  §  401.13 
exceeds  one  percent  of  its  allotment  by 
$20,000,  State  X  may  reserve  an  additional 
$20,000  for  State  administration.  (For 
example,  this  additional  $20,000  may  be 
taken  from  the  funds  otherwise  reserved  for 
the  Vocational  Education  Improvement, 
Innovation,  and  Expansion  Program.) 
Therefore,  the  total  amount  available  for 


State  administration  is  $1,420,000.  Assuming 
the  State  reserves  twenty  percent  of  its 
allotment  for  State-wide  activities  under 
i  401.19(a)(4).  or  $4,000,000.  the  State  must 
count  the  $1,420,000  for  State  administration 
against  that  S4,00a000. 

(Sees.  102(b).  113(b)(4).  251(a)(16):  20  U.S.C. 
2312(b).  2323(b)(4).  2341(a)(16)) 


9  401.92    How  doae  a  Slate  reserve  funds 
under  tite  Vocational  Education 
Opportunltiee  Program? 

From  the  amount  reserved  for  the 
Vocational  Education  Opportunities 
Program  under  9  401.90(b)(1),  a  State 
shall  reserve  the  following  amounts — 

(a)  Ten  percent  of  the  total  amount 
described  in  9  401.90(b)  for  handicapped 
individuals; 

(b)  Twenty-two  percent  of  the  total 
amount  described  in  9  401.90(b)  for 
disadvantaged  individuals: 

(c)  Twelve  percent  of  the  total  amount 
described  in  9  401.90(b)  for  adults  who 
are  in  need  of  training  and  retraining; 

(d)  Eight  and  one-half  percent  of  the 
total  amount  described  in  9  401.90(b)  for 
individuals  who  are  single  parents  or 
homemakers; 

(e)  Three  and  one-half  percent  of  the 
total  amount  described  in  9  401.90(b)  for 
individuals  who  are  participants  in 
programs  designed  to  eliminate  sex  bias 
and  stereotyping  in  vocational 
education;  and 

(f)  One  percent  of  the  total  amount 
described  in  9  401.90(b)  for  criminal 
o^enders  who  are  in  correctional 
institutions. 

Example:  Assuming  the  same  facts  in  the 
example  under  9  401.91.  State  X  has  available 
for  programs  $18,580,000  under  the  basic 
State  grant  after  reserving  $1,420,000  for  Stale 
administration.  Of  this  $ia580,000,  $7,989,400 
($18,580,000X43%)  is  reserved  for  the 
Vocational  Education  Improvement, 
Innovation,  and  Expansion  Program  and 
$10,590,600  ($18,580,000X57%)  for  the 
Vocational  Education  Opportunities  Program. 
Under  the  latter  program.  $1,858,000 
($18,580,000  X 10%)  is  reserved  for 
handicapped  individuals:  $4,087,600 
($18,580,000x22%)  is  reserved  for 
disadvantaged  individuals:  $2,229,600 
($18,580,000X12%)  is  reserved  for  adults  who 
are  in  need  of  training  and  retraining: 
$1,579,300  ($18,580,000X8.5%)  is  reserved  for 
individuals  who  are  single  parents  and 
homemakers;  $650,300  ($ia580.000  x  3.5%)  is 
reserved  for  individuals  who  are  participating 
in  programs  designed  to  eliminate  sex  bias 
and  sex  stereotyping  in  vocational  education: 
and  $185,800  ($18,580,000x1%)  is  reserved  for 
criminal  offenders  who  are  in  correctional 
institutions. 
(Sec.  202:  20  U.S.C.  2332) 

§  40 1 .93    Wtiat  are  the  administrative  cost 
requirements  under  tt>e  State  Vocattonai 
Education  Program? 

(a)  Basic  State  grant.  To  administer— 


(1)  Its  State  plan,  including  Special 
Programs,  a  State  shall  use  the  amount 
reserved  under  9  401.91;  and 

(2)  Its  projects,  services,  and  activities 
under  the  basic  State  grant,  an  eligible 
recipient  may  use  no  more  than  the 
amount  of  funds  from  each  award  that  is 
necessary  and  reasonable  for  the  proper 
apd  efficient  administration  of  the 
projects,  services,  and  activities  for 
which  the  award  is  made. 

(b)  Special  Programs.  To  administer— 

(1)  Each  of  the  Special  Programs 
under  its  State  plan  (other  than  the 
Industry-Education  Partnership  for 
Training  in  High-Technology 
Occupations  Program)  a  State  may  use, 
in  addition  to  funds  reserved  under 

9  401.91,  no  more  than  the  amount  of 
funds  from  its  allotment  for  each 
program  that  is  necessary  and 
reasonable  for  the  proper  and  efficient 
State  administration  of  that  program; 
and 

(2)  Its  projects,  services,  and  activities 
supported  by  an  award  under  one  of  the 
Special  Programs,  other  than  the 
Industry-Education  Partnership  for 
Training  in  High-Technology 
Occupations  Program,  an  eligible 
recipient  may  use  no  more  than  the 
amount  of  funds  that  is  necessary  and 
reasonable  for  the  proper  and  efficient 
administration  of  the  projects,  services, 
and  activities  for  which  tlM  award  is 
made. 

(Sec.  102(b),  Title  II,  Title  III,  Sec.  502(a)(1), 
(2);  20  U.S.C.  2312(b),  2331-2342,  2351-2393, 
2462(a)(1),  (2)) 

9  40 1 .94    Wttat  are  ttte  cost-sharing 
requirements  under  the  State  Vocational 
Education  Program? 

(a)  The  Secretary  pays  no  more  than 
the  Federal  share  of  costs  under  the 
State  Vocational  Education  Program  for 
each  fiscal  year. 

(b)  For  the  purpose  of  paragraph  (a)  of 
this  section — 

(1)  Under  the  basic  State  grant,  the 
Federal  share  of  the  cost  of — 

(i)  State  administration,  except  under 
paragraph  (b)(4)  of  this  section,  is  fifty 
percent; 

(ii)  The  administration  of  projects, 
services,  and  activities  by  an  eligible 
recipient,  if  fifty  percent; 

(iii)  Projects,  services,  and  activities 
for  handicapped  individuals, 
disadvantaged  individuals,  and  adults 
who  are  in  need  of  training  and 
retraining  under  the  Vocational 
Education  Opportunities  Program,  if  fifty 
percent; 

(iv)  Projects,  services,  and  activities 
for  individuals  who  are  single  parents  or 
homemakers,  individuals  who  are 
participants  in  programs  designed  to 
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eliminate  sex  bias  and  stereotyping  in 
vocational  education,  and  criminal 
offenders  who  are  in  correctional 
institutions  under  the  Vocational 
Education  Opportunities  Program,  is  one 
hundred  percent;  and 

(v)  Projects,  services,  and  activities 
under  the  Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program,  if  fifty  percent: 

(2)  Under  the  Special  Programs,  the 
Federal  share  of  the  coat  of — 

(i)  State  administration,  is  fifty 
percent; 

(ii)  The  administration  of  projects, 
services,  and  activities  by  an  eligible 
recipient,  if  fifty  percent;  and 

(iii)  Projects,  services,  and  activities, 
unless  otherwise  indicated  in  the 
regulations  in  this  part,  is  one  hundred 
percent; 

(3)  The  Federal  share  of  the  cost  of  the 
State  council  on  vocational  education  is 
one  hundred  percent;  and 

(4)  The  Federal  share  of  the  cost  of 
complying  with  {  401.13  of  this  part  is 
one  hundred  percent. 

(c)  Unless  otherwise  provided  by  the 
regulations  in  this  part,  a  State  or 
eligible  recipient  may  not  use  the  value 
of  in-kind  contributions  to  satisfy  a  cost- 
sharing  requirement  under  the  State 
Vocational  Education  Program. 

Example:  Assuming  the  same  facts  in  the 
example  under  J  401.91,  the  Secretary  pays 
one  hundred  percent  of  the  $220,000  the  State 
needs  to  comply  with  S  401.13.  The  State 
would  be  required  to  match,  doUar-for-doUar, 
the  remaining  Sl.200.000  ($1,420,000  minus 
$220,000)  for  State  administration  of  the  basic 
State  grant  portion  of  the  State  plan. 
(Sec.  502(a):  20  U.S.C  2462(a);  House  Report 
No.  98-1129.  98th  Cong.  2d  Sess.  p.  98  (1984)) 

§401.95    How  do«*  a  Stat*  allocat*  funds 
for  handicapped  individuals  under  ttw 
Vocational  Education  Opportunities 
Progrsm? 

A  State  shall  allocate  funds  reserved 
for  handicapped  individuals  in 
accordance  with  §  401.92(a)  to 
participating  eligible  recipients 
according  to  the  following  formula: 

(a)  Fifty  percent  of  the  amount 
reserved  must  be  allocated  to 
participating  eligible  recipients  on  the 
basis  of  the  relative  number  of 
economically  disadvantaged  individuals 
enrolled  in  those  eligible  recipients  in 
the  program  year  preceding  the  program 
year  in  which  the  allocation  is  made, 
compared  to  the  total  number  of  those 
individuals  enrolled  in  all  of  those 
eligible  recipients  within  the  State  in 
that  preceding  program  year. 

(b)  Fifty  percent  of  the  amount 
reserved  must  be  allocated  to 
participating  eligible  recipients  on  the 
basis  of  the  relative  number  of 
handicapped  students  served  in 


vocational  education  programs  by  those 
eligible  recipients  in  the  program  year 
preceding  the  program  year  in  which  the 
allocation  is  made,  compared  to  the 
total  number  of  those  individuals  served 
in  vocational  education  programs  by  all 
of  those  eligible  recipients  within  the 
State  in  that  preceding  program  year. 

Example:  Assume  that  eligible  recipient  X 
enrolls  100  economically  disadvantaged 
individuals  and  serves  in  its  vocational 
education  program  50  handicapped 
individuals.  Assume  further  that  among  all 
participating  eligible  recipients,  there  are 
1000  of  those  persons  enrolled  and  400  of 
those  individuals  are  served,  respectively.  In 
the  succeeding  program  year,  eligible 
recipient  X  is  .eligible  to  receive  under  the 
Vocational  Education  Opportunities  Program 
an  amount  for  handicapped  individuals  equal 
to  l/lO  (or  100  economically  disadvantaged 
individuals  enrolled  by  eligible  recipient  X/ 
1000  economically  disadvantaged  individuals 
enrolled  in  the  State)  of  V^  of  the  amount 
reserved  for  such  individuals  under 
S  401.92(a)  and  Mi  (or  50  handicapped 
individuals  served  by  eligible  recipient  X/400 
handicapped  individuals  served  in  the  State) 
of  Vt  of  the  same  amount. 
(Sec.  203(a)(1);  20  U.S.C.  2333(a)(1)) 

§  40 1 .96    How  does  s  Stat*  allocat*  fund* 
for  disadvantaged  Individuals  under  ttte 
Vocational  Education  Oppoftunlties 
Program? 

(a)  A  State  shall  allocate  funds 
reserved  for  disadvantaged  individuals 
in  accordance  with  S  401.92(b}  to 
participating  eligible  recipients 
according  to  the  following  formula: 

(1)  Fifty  percent  of  the  amount 
reserved  must  be  allocated  to 
participating  eligible  recipients  on  the 
basis  of  the  relative  number  of 
economically  disadvantaged  individuals 
enrolled  in  those  eligible  recipients  in 
the  program  year  preceding  the  program 
year  in  which  the  allocation  is  made, 
compared  to  the  total  number  of  those 
individuals  enrolled  in  all  of  those 
eligible  recipients  within  the  State  in 
that  preceding  program  year. 

(2)  Fifty  percent  of  the  amount 
reserved  must  be  allocated  to 
participating  eligible  recipients  on  the 
basis  of  the  relative  number  of 
disadvantaged  individuals  and 
individuals  with  limited  English 
proficiency  served  in  vocational 
education  programs  by  those  eligible 
recipients  in  the  program  year  preceding 
the  program  year  in  which  the  allocation 
is  made,  compared  to  the  total  number 
of  those  individuals  served  in  vocational 
education  programs  by  all  of  those 
eligible  recipients  within  the  State  in 
that  preceding  program  year. 

(b)  A  State  shall  ensure  that  funds 
allocated  among  participating  eligible 
recipients  under  paragraph  (a)  of  this 
section  are  used  by  each  participating 


eligible  recipient  for  vocational 
education  services  and  activities  for 
individuals  with  limited  &iglish 
proficiency  in  at  least  the  same 
proportion  as  the  number  of  individuals 
with  limited  English  proficiency  served 
by  that  eligible  recipient  in  the  fiscal 
year  preceding  the  fiscal  year  for  which 
the  determination  is  made  bears  to  the 
population  of  the  State  in  that  year. 

Example:  Assume  that  eligible  recipient  X 
enrolls  100  economically  disadvantaged 
individuals  and  serves  in  its  vocatioBal 
education  program  50  disadvantaged  and 
limited  English  prondent  individuals. 
Assume  further  that  among  all  participatii^ 
eligible  recipients,  there  are  1000  of  those 
persons  enrolled  and  400  of  those  !rd<\iduals 
ser\'ed.  respectively.  In  the  succeeding 
program  year,  eligible  recipient  X  is  eligibie 
to  receive  under  the  Vocational  Educatkiii 
Opportunities  Program  an  amount  but 
disadvantaged  individuals  equal  to  Vio  (or 
100  economically  disadvantaged  individueie 
enrolled  in  eligible  recipient  X/1000 
economically  disadvantaged  individuals 
enrolled  in  the  State)  of  V^  of  the  amount 
reserved  for  those  individuals  under 
{  401.92(b)  and  V^  (or  50  disadvantaged  and 
limited  English  proncient  individuals  aerved 
by  eligible  recipient  Xy400  disadvantaged 
and  limited  Ejiglish  proficient  individuals 
served  in  the  State)  of  Vi  of  that  same 
amount. 

(Sec.  203(a)(2),  (3):  20  U.S.C  2333(a)(2).  (3)) 

§401.97    How  do**  a  Stat*  match  fimde 
for  handicapped  indhriduais  and 
disadvantaged  individuals  undar  th* 
Vocational  Education  OpportunW** 
Program? 

A  State  shaU  provide  the  non-Federal 
share  of  the  cost  of  projects,  services, 
and  activities  for  handicapped 
individuals  and  for  disadvantaged 
individuals  under  the  Vocational 
Education  Opportimities  Program 
equitably  from  State  and  local  sources, 
except  that  the  State  shall  provide  the 
non-Federal  share  of  the  cost  from  State 
sources  if  the  State  board  determines 
that  an  eligible  recipient  cannot 
reasonably  be  expected  to  provide  for 
those  costs  from  local  sources. 

(Sec.  502(b):  20  U.S.C.  2462(b)) 

§401.98    How  do**  an  elIgM*  recipi*nl 
us*  comniunity-bas*d  organization*  und*r 
ttw  Vocational  Education  Opportuniti** 
Program? 

Each  local  educational  agency  or 
other  eligible  recipient  shall  to  the 
extent  feasible,  use  community-based 
organizations  of  demonstrated 
effectiveness  to  carry  out  projects, 
services,  and  activities  under  the 
Vocational  Education  Opportunities 
Program  in  areas  of  the  State  in  which — 

(a)  There  is  an  absence  of  suKident 
vocational  education  facilities; 
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(b]  Vocational  education  programs  do 
not  adequately  address  the  needs  of 
disadvantaged  students:  or 

(c)  The  eligible  recipient  determines 
that  the  community-based  organization 
can  better  serve  disadvantaged 
students. 

(Sec.  203(a)(4):  20  U.S.C.  2333(a)(4)) 

§401.99    What  kinds  of  Joint  projects  arc 
autttortaMd  under  th«  Vocational  Education 
Opportunities  Program? 

(a]  A  State  board  may  encourage  any 
eligible  recipient  within  the  State  that  is 
eligible  under  the  regulations  in  this 
part,  or  under  the  State  plan,  to  receive 
an  award  of  no  more  than  $1,000  for  any 
program  year  under  the  Vocational 
Education  Opportunities  Program,  to 
operate  its  project,  services,  or  activities 
jointly  with  another  eligible  recipient. 

(b)  Each  local  educational  agency  may 
use  funds  allocated  imder  S  401.95  for 
joint  projects  with  one  or  more  other 
local  educational  agencies. 

(Sec.  203  (a)(5),  (b):  20  U.S.C.  2333  (a)(5).  (b)) 

§401.100    How  does  a  State  distribute 
funds  not  resarvad  for  handicapped  or 
disadvantaged  Individuals  under  the 
Vocational  Education  Opportunities 
Program? 

The  State  board  shall  establish  the 
State's  criteria  for  distributing  funds 
under  the  Vocational  Education 
Opportimities  Program  (other  than  those 
funds  reserved  for  handicapped  or 
disadvantaged  individuals  under 
§  401.92  (a)  and  (b))  to  eligible  recipients 
and.  under  S  401.55(c),  to  community- 
based  organizations.  The  State's  criteria 
must  be  designed  to  accomphsh  the 
purposes  of  the  Vocational  Education 
Opportunities  Program. 

(Sec.  203(c);  20  U.S.C.  2333(c)) 

§  401.101    VVhat  are  the  "equal  access" 
provisions  that  apply  to  handicapped 
indhriduals  and  disadvantaged  indh/iduals 
under  ttie  Vocational  Education 
Opportunities  Program? 

(a)  Each  local  educational  agency  that 
receives  an  allocation  of  funds  under 
S§  401.95  and  401.96  shall  use  those 
funds  to  provide  information  to 
handicapped  and  disadvantaged 
students  and  their  parents  concerning 
the  opportunities  available  in  vocational 
education  and  the  requirements  for 
eligibility  for  enrollment  in  vocational 
education  programs,  at  least  one  year 
before  the  students  enter  the  grade  level 
in  which  vocational  education  programs 
are  first  generally  available  in  the  State, 
but  in  no  case  later  than  the  beginning 
of  the  ninth  grade. 

(b)(1)  Each  local  educational  agency 
described  in  paragraph  (a)  of  this 


section  shall  provide  to  each 
handicapped  or  disadvantaged  student 
that  enrolls  in  a  vocational  education 
program — 

(i)  An  assessment  of  the  interests, 
abilities,  and  special  needs  of  that 
student  with  respect  to  completing 
successfully  the  vocational  education 
program: 

(ii)  Special  services,  including 
adaptation  of  curriculum,  instruction, 
equipment,  and  facilities,  designed  to 
meet  the  needs  established  under 
paragraph  {b)(l)(i)  of  this  section: 

(iii)  Guidance,  counseling,  and  career 
development  activities  conducted  by 
professionally  trained  counselors  who 
are  associated  with  the  provision  of 
those  special  services;  and 

(iv)  Counseling  services  designed  to 
facilitate  the  transition  from  school  to 
post-school  employment  and  career 
opportunities. 

(2)  Consistent  with  the  regulations  in 
this  part,  a  local  educational  agency 
may  use  the  funds  described  in 
paragraph  (a)  of  this  section  to  pay  for 
the  cost  of  services  and  activities 
required  by  paragraph  (b)(1)  of  this 
section. 

(Sec.  204  (b),  (c):  20  U.S.C.  2334  (b),  (c)) 

§401.102  How  must  funds  be  used  under 
the  Consumer  and  Homemalcing  Education 
Program? 

(a)  A  State  shall  use  not  less  than  one- 
third  of  its  allotment  under  the 
Consumer  and  Homemaking  Education 
Program  in  economically  depressed 
areas  or  areas  with  high  rates  of 
imemployment  for  projects,  services, 
and  activities  designed  to  assist 
consumers,  and  to  help  improve  home 
environments  and  the  quality  of  family 
hfe. 

(b)(1)  The  State  board  shall  ensure 
that  the  experience  and  information 
gained  through  carrying  out  projects, 
services,  and  activities  under  this 
program  are  shared  with  program 
administrators  for  the  purpose  of 
program  planning. 

(2)  The  State  board  shall  use  funds 
from  its  allotment  under  this  program, 
but  not  more  than  six  percent  of  that 
allotment,  to  provide  State  leadership 
that  is  qualified  by  experience  and 
preparation  in  home  economics 
education. 

(Sees.  312(c).  313:  20  U.S.C.  2362(c).  2363) 

§  401.103    How  must  a  State  use  funds 
under  the  Adult  Training,  Retraining,  and 
Employment  Development  Program? 

(a)  In  making  a  grant  to  a  State,  the 
Secretary  informs  the  State  what 
percentage  of  its  allotment  under  the 
Adult  Training,  Retraining,  and 
Employment  Development  Program  must 


be  used  for  projects,  services,  and 
activities  under  that  program  for 
individuals  who  are  single  parents  or 
homemakers. 

(b)  The  full-time  person  required  by 
§  401.13  may  administer  the  projects, 
services,  and  activities  supported  with 
the  funds  described  in  paragraph  (a)  of 
this  section. 

(Sees.  3(b)(3)(B).  111(b):  20  U.S.C.    ^ 
2302(b)(3)(B).  2321(b)) 

§401.104    How  must  8  State  coordinate 
programs  under  the  Adult  Training, 
Retraining,  and  Employment  Development 
Program? 

(a)  The  State  board  shall  consult  with 
the  State  job  training  coordinating 
council  established  under  the  JTPA  so 
that  the  council  takes  account  of 
projects  under  the  Adult  Training, 
Retraining,  and  Employment 
Development  Program  when  it 
formulates  recommendations  to  the 
Governor,  for  the  Governor's 
coordination  and  special  services  plan 
required  by  section  121  of  the  JTPA. 

(b)  In  order  to  achieve  the  most 
effective  use  of  all  Federal  funds 
through  programs  that  complement  and 
supplement  each  other,  and,  to  the 
extent  feasible,  provide  an  ongoing  and 
integrated  program  of  training  and 
services  for  workers  in  need  of  that 
assistance,  the  State  board  shall  adopt 
the  procedures  it  considers  necessary  to 
encourage  coordination  between  eligible 
recipients  receiving  funds  under  the 
Adult  Training,  Retraining,  and 
Employment  Development  Program  and 
the  appropriate  administrative  entity 
established  under  the  JTPA,  in 
conducting  their  respective  programs. 

(Sec.  323(b);  20  U.S.C.  2373(b)) 

§  401.105    How  must  funds  t>e  used  under 
the  Comprehensive  Career  Guidance  and 
Counseling  Program? 

(a)  A  State  shall  use  not  less  than 
twenty  percent  of  its  allotment  under  the 
Career  Guidance  and  Counseling 
Program  for  projects,  services,  and 
activities  designed  to  eliminate  sex,  age, 
and  race  bias  and  stereotyping  under 
§  401.76(b)(2){i)  to  ensure  that  projects, 
services,  and  activities  under  this 
program  are  accessible  to  all  segments 
of  the  population,  including  women, 
disadvantaged  individuals,  handicapped 
individuals,  individuals  with  limited 
English  proficiency,  and  minorities. 

(b)(1)  The  State  board  shall  ensure 
that  the  experience  and  information 
gained  through  carrying  out  projects, 
services,  and  activities  under  this 
program  are  shared  with  program 
administrators  for  the  purpose  of 
program  planning. 
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(2]  The  State  board  shall  use  funds 
from  its  allotment  under  this  program, 
but  not  more  than  six  percent  of  that 
allotment,  to  provide  State  leadership 
that  is  qualified  by  experience  and 
knowledge  in  guidance  and  counseling. 

(Sees.  332(c).  333:  20  U.S.C.  2362(c).  2383) 

Subpart  H— What  are  the 
Administrative  Responsiliilities  of  a 
State  Under  the  State  Vocational 
Education  Program? 

§401.110    Wtiat  are  a  Stale's 
responsibilities  regarding  the  Vocational 
Education  Data  System? 

A  State  that  receives  funds  under  the 
Act  shall  cooperate  with  the  Secretary 
in  supplying  the  information  the 
Secretary  requires,  in  the  form  the 
Secretary  requires,  and  shall  comply  in 
its  reports  with  the  Vocational 
Education  Data  System  developed  by 
the  Secretary  under  section  421  of  the 
Act. 

(Sec.  421(b)(2);  20  U.S.C.  2421(b)) 

§401.111    What  are  a  State's 
responsltrilities  regarding  a  State 
occupational  information  coordinating 
committee? 

(a)  A  State  that  receives  funds  under 
the  Act  shall  establish  a  State 
occupational  information  coordinating 
committee  composed  of  representatives 
of  the  State  board,  the  State 
employment  security  agency,  the  State 
economic  development  agency,  the  State 
job  training  coordinating  council,  and 
the  agency  administering  the  vocational 
rehabilitation  program. 

(b)  With  funds  made  available  to  it  by 
the  National  Occupational  Information 
Coordinating  Committee,  the  State 
occupational  information  coordinating 
committee  shall — 

(1)  Implement  an  occupational 
information  system  in  the  State  which 
will  mert  the  common  needs  for  the 
planning  and  operation  of  programs  of 
the  State  board  assisted  under  the  Act 
and  the  programs  of  the  administering 
agencies  under  the  JTPA  and 

(21  Use  the  occupational  information 
system  to  implement  a  career 
information  delivery  system. 

(Sec.  422(b);  20  U.S.C  2422(b)) 

§401.112    What  are  a  State's  audit 
responsibilities  under  the  Act? 

A  State  shall  obtain  financial  and 
compliance  audits  of  any  funds  which  it 
receives  under  the  Act,  and  shall  make 
these  audits  public  within  the  State  on  a 
timely  basis.  Each  State  shall  comply 
with  the  audit  requirements  of  the  Single 
Audit  Act  of  1984  with  respect  to  any  of 
its  fiscal  years  that  begin  after 
December  31, 1984. 


(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0030) 

(Sec.  505;  20  U.S.C.  2465:  31  U.S.C.  7501  et 
seq] 

§401.113    What  are  a  State's 
responsibiMtiea  to  ttw  Nationai  Canter  for 
Research  In  Vocational  Education? 

A  State  shall  forward  to  the  National 
Center  for  Research  in  Vocational 
Education  a  copy  of  an  abstract  for  each 
new  research,  curriculum  development, 
or  personnel  development  project  it 
supports,  and  the  final  report  on  each 
project. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0011) 
(Sec.  404(b)(6);  20  U.S.C.  2404(b)(6)) 

Subpart  I— What  are  the  Enforcement 
Procedures  Under  the  State 
Vocational  Education  Program? 

§401.120    What  enforcement  procedures 
may  the  Secretary  use? 

(a)  In  addition  to  using  the 
enforcement  procedures  authorized  by 
Part  E  of  the  General  Education 
Provisions  Act,  the  Secretary  may 
withhold  funds  under  the  State 
Vocational  Education  F*rogram  in 
accordance  with  the  provisions  of 
section  504  of  the  Act.  Hearings  under 
section  504  of  the  Act  are  conducted  by 
the  Education  Appeal  Board. 

(b)(1)  The  Secretary  conducts  any 
hearings  held  under  section  453  of  the 
General  Education  Provisions  Act  in 
connection  with  funds  under  the  State 
Vocational  Education  Program  in  the 
State  of  the  affected  unit  of  local 
government  or  geographic  area  within 
the  State. 

(2)  For  the  purposes  of  paragraph 
(b)(1)  of  this  section — 

(i)  "Unit  of  local  government"  means  a 
county,  municipality,  town,  tovmship, 
village,  or  other  unit  of  general 
government  below  the  State  level;  and 

(ii)  "Geographic  area  within  a  State" 
means  a  special  purpose  district  or  other 
region  recognized  for  governmental 
purposes  within  that  State  which  is  not 
a  unit  of  local  government. 

(Sec.  504  (a),  (b).  (d);  20  U.S.C.  1234,  2464  (a), 
(b),  (d)) 

§401.121    How  under  ttte  Act  mey  an 
eligible  recipient  appeal  a  final  action  of  a 
State  t>oard? 

In  accordance  with  the  provisions  of 
section  504(c)  of  the  Act,  an  eligible 
recipient  that  is  dissatisfied  with  the 
final  action  of  the  State  board,  or  other 
appropriate  State  administering  agency, 
with  respect  to  the  approval  of  its  local 
application,  may  file  a  petitloQ  for  the 
review  of  that  action  with  the  United 


States  Court  of  Appeals  for  the  circuit  in 
which  the  State  is  located 

(Sec.  504(c);  20  U.S.C.  2464(c)) 

3.  A  new  Part  407  is  added  to  read  as 

follows: 

PART  407— BIUNGUAL  VOCATIONAL 
TRAINING  PROGRAy 

Subpart  A — General 

Sec. 

407.1  What  is  the  Bilingual  Vocational 
Training  Program? 

407.2  Who  is  eligible  to  apply  for  assistance 
under  this  program? 

407.3  What  regulations  apply  to  this 
program? 

407.4  What  dennitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  AcOvlttes  Does 
the  Secretary  Assist  Under  This  PrearanuT 

407.10    What  types  of  projects  may  be 
funded? 

Sutipart  C— How  Does  One  Apply  tor  a 
Grant? 

407.20    What  must  an  applicant  indiide? 

Subpart  D— How  Does  ttte  Secretary  Make 
a  Grant? 

407.30  How  does  the  Secretary  evaluate  an 
apphcaMon? 

407.31  What  selection  criteria  does  the 
Secretary  use? 

407.32  How  does  the  Secretary  select  an 
application  for  funding? 

Authority:  Sec.  441(a]  of  the  Cari  D.  Perkins 
Vocational  Education  Act  20  U.&C.  2441(a), 
as  enacted  by  Pub.  L  96-524.  unless 
otherwise  noted. 

Subpart  A— General 

§  407.1    What  is  the  Bilingual  Vocatfcmal 
Training  Program? 

The  Bilingual  Vocational  Training 
Program  provides  financial  assistance 
for  bilingual  vocational  education  and 
training  for  individuals  with  limited 
English  proficiency  to  prepare  these 
individuals  for  jobs  in  recognized 
occupations  and  new  and  emerging 
occupations. 

(Sec.  441(a)(1);  20  U.S.C.  2441(a)(1)) 

§407^    Who  is  etigit>ie  to  apply  for 
assistance  under  this  program? 

(a)  The  following  are  eligible  for 
grants,  contracts,  or  cooperative 
agreements  under  this  program: 

(1)  State  agencies. 

(2)  Local  educational  agencies  (LEAs). 

(3)  Postsecondary  educational 
institutions. 

(4)  Private  nonprofit  vocational 
training  institutions. 

(5)  Other  nonprofit  organizations 
specially  created  to  serve  individuals 
who  normally  use  a  language  other  than 
English. 
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(b)  Private  for-profit  agencies  and 
organizations  are  eligible  for  contracts 
under  this  program. 

(Sec.  441(a):  20  U.S.C.  2441(a)) 

§  407.3    Wttat  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
Bilingual  Vocational  Training  Program: 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part. 

(Sec.  441(a):  20  U.S.C.  2441(a)) 

§  407.4    What  definitions  apply  to  ttii* 
program? 

The  definitions  in  34  CFR  400.4  apply 
to  this  program. 

(Sec.  441(a):  20  U.S.C.  2441(a)) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Secretary  Assist  Under  This 
Program? 

§  407.10    What  type*  of  projects  may  be 
funded? 

(a)  The  Secretary  provides  assistance 
through  grants,  contracts,  or  cooperative 
agreements  for — 

(1)  Bilingual  vocational  training 
projects  for  individuals  who  have 
completed  or  left  elementary  or 
secondary  school  and  who  are  available 
for  education  in  a  postsecondary 
educational  institution: 

(2)  Bilingual  vocational  education  and 
training  projects  for  individuals  who 
have  already  entered  the  labor  market 
and  who  desire  or  need  training  or 
retraining  to  achieve  year-round 
employment,  adjust  to  changing 
manpower  needs,  expand  their  range  of 
skills,  or  advance  in  employment;  and 

(3)  Training  allowances  for 
participants  in  bilingual  vocational 
training  projects. 

(b)  Bilingual  vocational  training 
projects  must  include  instruction  in  the 
English  language  to  ensure  that 
participants  in  that  training  will  be 
equipped  to  pursue  occupations  in  an 
English  language  environment. 

(c)  In  the  Commonwealth  of  Puerto 
Rico,  the  Bilingual  Vocational  Training 
Program  may  provide  for  the  needs  of 
students  of  limited  Spanish  proficiency. 
(Sec.  441(a).  (e)(2):  20  U.S.C.  2441(a).  (e)(2)) 

SubiMrt  C— How  Does  One  Apply  for  a 
Grant? 

§  407  JN)    What  must  an  application 
Include? 

(a)  An  application  must — 

(1)  Provide  that  the  activities  and 
services  for  which  assistance  is  sought 
will  be  administered  by  or  under  the 
supervision  of  the  applicant; 

(2)  Describe  a  project  of  a  size,  scope, 
and  design  that  will  make  a  substantial 


contribution  toward  carrying  out  the 
purpose  of  this  program:  and 

(3)  Be  submitted  to  the  State  board  or 
agency  designated  or  established  under 
section  111  of  the  Act  for  review  and 
comment,  including  comment  on  the 
relationship  of  the  proposed  project  to 
the  State's  vocational  education 
program. 

(b)  An  applicant  shall  include  any 
comments  received  under  paragraph 
(a)(3)  of  this  section  with  the 
application. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  441(d)  (1).  (2):  20  U.S.C.  2441(d)  (1),  (2)) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  407.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
§  407.31. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  407.31. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  407.31. 

(e)  Prior  to  making  an  award,  the 
Secretary  consults  with  the  State  board 
designated  or  established  under  section 
111  of  the  Act  to  ensure  an  equitable 
distribution  of  assistance  among 
populations  of  individuals  with  limited 
English  proficiency  within  the  State. 
(Sec.  441(a).  (d)(5):  20  U.S.C.  2441(a).  (d)(5)) 

§  407.31    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  specific  information  that 
shows  the  need  for  the  proposed 
training  in  the  local  geographic  area. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  need  for  the  proposed  project, 
including — 

(A)  The  employment  need  to  be  met; 

(B)  How  that  employment  need  will  be 
met;  and 


(C)  Where  appropriate,  ongoing  and 
planned  activities  in  the  community  that 
pertain  to  that  employment  need:  and 

(ii)  The  relationship  of  the  project  to 
any  appropriate  economic  development 
plan. 

(b)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project: 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project: 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(c)  Program  factors.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  applicant's  understanding  of  key 
program  factors. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  An  understanding  of  the  key 
methodologies  and  techniques  used  in 
bilingual  vocational  training  such  as — 

(A)  Providing  training  and  instruction 
in  English  and  the  native  languages  of 
the  trainees; 

(B)  Providing  job-related  English-as-a- 
second  language  instruction; 

(C)  Coordinating  job-related  English- 
as-a-second  language  instruction  with 
the  occupational  training;  or 

(D)  Providing  training  and  guidence  to 
prepare  trainees  for  working  in  an 
English  language  environment; 

(ii)  Procedures  for  recruiting  persons 
with  limited  English  proficiency  who  are 
in  the  greatest  need  for  bilingual 
vocational  training; 

(iii)  Procedures  for  evaluating  the 
skills  and  needs  of  trainees: 

(iv)  An  understanding  of  the 
importance  of  appropriate  counseling 
and  follow-up  activities  with  former 
trainees; 

(v)  That  the  training  will  provide 
opportunities  for  employment  in  jobs 


that  have  potential  for  career 
advancement  or  opportunities  for 
entrepreneurship;  and 

(vi)  That  the  project  will  be 
coordinated  with  the  State  board  or 
agency  designated  or  established  under 
section  III  of  the  Act. 

(d)  Quality  of  key  personnel.  (10 
points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(3)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(c)  The  Secretary  looks  for 
information  that  shows- 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

Cros8-Refer«nce.  See  34  CFR  75.590 
(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 


(g)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(h)  Private  sector  involvement  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  involvement  of  the  private  sector. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Private  sector  involvement  in  the 
planning  of  the  project;  and 

(ii)  Private  sector  involvement  in  the 
operation  of  the  project. 

(i)  Employment  opportunities.  (10 
points) 

The  Secretary  looks  for  information 
and  documentation  of  the  extent  to 
which,  upon  the  completion  of  their 
training  under  this  program,  more  than 
65  percent  of  the  trainees  will  be 
employed  in  jobs  (including  military 
specialties)  related  to  their  training,  or 
will  be  pursuing  additional  training 
related  to  their  training  under  this 
program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 

(Sec.  441(a);  20  U.S.C.  2441(a)) 

§  407.32    How  does  the  Secretary  select  an 
application  for  funding? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  contained  in 
§  470.31,  and  consulting  with  the 
appropriate  State  board  under 

§  407.30(e),  the  Secretary  determines 
whether  the  most  highly  rated 
applications  are  equitably  distributed 
a:nong  populations  of  individuals  with 
limited  English  proficiency  within  the 
affected  State. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
v.ould  improve  the  equitable 
distribution  of  projects  under  this 
program  within  the  affected  State. 

(Sec.  441(d)(5);  20  U.S.C.  2441(d)(5)) 

4.  Part  408  is  revised  to  read  as 
follows: 

PART  408— BILINGUAL  VOCATIONAL 
INSTRUCTOR  TRAINING  PROGRAM 

Subpart  A— General 

Sec 

408.1  What  is  the  Bilingual  Vocational 
Instructor  Training  Program? 

408.2  Who  is  eligible  to  apply  for  assistance 
under  this  program? 


Stc. 

408.3  What  regulations  apply  to  this 
program? 

408.4  What  definitions  apply  to  this 

program? 

Subpart  B— What  Kinds  of  Actlvtties  Does 
the  Sacrttary  Aaaist  Undar  TMs  Program? 

406.10    What  types  of  projects  may  be 
funded? 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

408.20    What  must  an  apphcation  include? 

Subpart  O— How  Does  the 
a  Grant? 

408.30  How  does  the  Secretary  evaluate  an 
application? 

408.31  What  selection  criteria  does  the 
Secretary  use? 

408.32  How  does  the  Secretary  select  ao 
application  for  funding? 

Authority:  Sec.  441  (b)  of  the  Carl  D.  Perkins 
Vocational  Education  Act  20  U.S.C  2441(b). 
as  enacted  by  Pub.  L  98-524,  unless 
otherwise  noted. 

Subpart  A— GeiMral 

§408.1    What  lathe  Bilingual  Vocational 
Instructor  Training  Program? 

The  Bilingual  Vocational  Instructor 
Training  Program  provides  financial 
assistance  for  conducting  training  for 
instructors  of  bilingual  vocational 
education  and  training  programs  for 
individuals  with  limited  English 
proficiency. 

(Sec.  441(b)(1);  20  U.S.C.  2441(b)(1)) 

§  408.2    Who  Is  eitgible  to  appty  for 
assistance  under  ttiis  program? 

(a)  The  follovtring  are  eligible  to  apply 
for  grants,  contracts,  or  cooperative 
agreements  under  this  program: 

(1)  State  agencies. 

(2)  Public  and  private  nonprofit 
educational  institutions. 

(b)  Private  for-pro6t  educational 
institutions  are  eligible  for  contracts 
under  this  program. 

(Sec  441(b)(1);  20  U5.C.  2441(b)(1)) 

§408.3    What  regulationa  vply  to  tMa 
program? 

The  following  regulations  apply  to  the 
Bilingual  Vocational  Instructor  Training 
Program: 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part 

(Sec  441(b);  20  U.S.C.  2441(b)) 

§408.4    What  deflnltiona  apply  to  tMa 
program? 

The  definitions  in  34  CFR  400.4  apply 
to  this  program. 

(Sec  441(b);  20  U.S.C.  2441(b)) 
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Subpart  B— WiMt  Kinds  of  Activtties 
DoM  ttw  SMratary  Asaist  Undar  Ttiis 
Pro^rafn? 

{408.10    What  typM  gf  pro)«ct*  may  b« 
fiMMtod? 

(a)  The  Secretary  provides  assistance 
through  grants,  contracts,  or  cooperative 
agreements  for — 

(1)  Preservice  and  inservice  training 
for  instructors,  aides,  counselors,  or 
other  ancillary  personnel  participating 
or  preparing  to  participate  in  bilingual 
vocational  training  programs;  and 

(2)  Fellowships  and  traineeships  for 
individuals  participating  in  preservice  or 
inservice  training. 

(b)  The  Secretary  does  not  make  an 
award  under  this  program  unless  the 
Secretary  determines  that  the  apphcant 
has  an  ongoing  vocational  training 
program  in  the  field  in  which 
participants  will  be  trained  and  can 
provide  instructors  with  adequate 
language  capabiUties  in  the  language 
other  than  English  to  be  used  in  the 
project. 

(Sec.  441(b)  (2).  (3)) 

SubfNMl  C— How  Does  One  Apply  for  a 
Grant? 

§400.20    What  imwt  an  appHcatioii 
include? 

An  application  must — 

(a)  Provide  that  the  activities  and 
services  for  which  assistance  is  sought 
will  be  administered  by  or  under  the 
supervision  of  the  applicant; 

(b)  Describe  the  capabilities  of  the 
applicant,  including  vocational  training 
or  education  courses  offered  by  the 
applicant,  accreditation,  and  any 
certification  of  courses  by  appropriate 
State  agencies; 

(c)  Describe  the  qualifications  of 
principal  staff  responsible  for  any 
project  under  the  Bilingual  Vocational 
Instructor  Training  Program; 

(d)  Describe  minimum  qualifications 
for  trainees  participating  or  preparing  to 
participate  in  any  project,  and  the 
selection  process  for  these  individuals; 

(e)  Contain  the  projected  amount  of 
the  fellowships  or  traineeships,  if  any; 
and 

(f)  Contain  sufficient  information  for 
the  Secretary  to  make  the  determination 
required  by  §  408.10(b). 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  No.  1830-0013) 
(Sec.  441(d)(1),  (4):  20  U.S.C.  2441(d)(l)(4)) 


Subpart  I>— How  Does  ttie  Secretary 
Make  a  Qrant? 

§408.30    How  doe*  the  Secretary  avaluat* 


(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
S  408.31. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  {  408.31. 

(c)  Subject  to  paragraph  (d]  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  408.31. 

(e)  Prior  to  making  an  award  the 
Secretary  consults  with  the  State  board 
designated  or  established  under  section 
111  of  the  Act  to  ensure  an  equitable 
distribution  of  assistance  among 
populations  of  individuals  with  limited 
English  proticiency  within  the  State. 

(Sec.  441(b).  (d)(5):  20  U.S.C.  2441(b).  (d)(5)) 

§  408.31    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  specific  information  that 
shows  the  need  for  the  proposed 
training  in  the  local  geographic  area. 

(2)  In  making  this  determination  the 
Secretary  looks  for  information  that 
shows — 

(i)  The  need  for  the  proposed  training; 
(ii)  Specifically  how  the  need  will  be 
met; 

(iii)  Ongoing  and  planned  activities  in 
the  community  that  pertain  to  the  need, 
where  appropriate. 

(b)  Plan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 


(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(c)  Quality  of  key  personnel.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (10  points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 


Crots-Refarence.  See  34  CFR  75.590 
(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appitipriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

[{]  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  441(b):  20  U.S.C.  2441(b)) 

§  408.32    How  do«s  ttf  Secretary  setect  an 
application  for  funding? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  contained  in 

§  406.31,  and  consulting  with  the 
appropriate  State  board  under 
§  408.30(e),  the  Secretary  determines 
whether  the  most  highly  rated 
applications  are  equitably  distributed 
among  populations  of  individuals  with 
limited  English  proficiency  within  the 
affected  State. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  equitable 
distribution  of  projects  under  this 
program  within  the  affected  State. 

(Sec.a  441(d)(5):  20  U.S.C.  2441(d)(5)) 

5.  A  new  part  409  is  added  to  read  as 
follows: 

PART  409— BILINGUAL  VOCATIONAL 
MATERIALS.  METHODS,  AND 
TECHNIQUES  PROGRAM 

Subpart  A— General 

409.1  What  is  the  Bilingual  Vocational 
Materials,  Methods,  and  Techniques 
Program? 

409.2  V;ho  is  eligible  to  apply  for  assistance 
under  this  program? 

409.3  What  regulations  apply  to  this 
program? 

409.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kind*  of  Activities  Does 
the  Secretary  Assist  Under  This  Program? 

409.10  What  types  of  projects  may  be 
funded? 

409.11  How  does  the  Secretary  establish 
priorities  for  this  program? 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

409.20    What  must  an  application  include? 


Subpart  D— How  Does  tfte  Secretary  Make 
a  Grant? 

409.30  How  does  the  Secretary  evaluate  an 
application? 

409.31  What  selection  criteria  does  the 
Secretary  use? 

Authority:  Sec.  441(c)  of  the  Carl  D.  Perkins 
Vocational  Education  Act  20  U.S.C.  2441(c), 
as  enacted  by  Pub.  L  98-524,  unless 
otherwise  noted. 

Subpaii  A— General 

§409.1    What  is  the  Bilingual  Vocational 
Materials,  Methods,  and  Techniques 
Program? 

The  Bilingual  Vocational  Materials, 
Methods,  and  Techniques  Program 
provides  financial  assistance  for  the 
development  of  instructional  and 
curriculum  materials,  methods,  or 
techniques  for  bilingual  vocational 
training  for  individuals  with  limited 
English  proHciency. 

(Sec.  441(c)(1):  20  U.S.C.  2441(c)(1)) 

§409.2    Who  is  eligible  to  apply  for 
assistance  under  tttis  program? 

(a)  The  following  are  eligible  to  apply 
for  grants,  contracts,  or  cooperative 
agreements  under  this  program: 

(1)  State  agencies. 

(2)  Educational  institutions. 

(3)  Nonproflt  organizations. 

(b)  The  following  are  eligible  for 
contracts  under  this  program: 

(1)  Private  for-profit  organizations. 

(2)  Individuals. 

(Sec.  441(c)(1):  20  U.S.C.  2441(c)(1)) 

§  409.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
Bilingual  Vocational  Materials, 
Methods,  ffnd  Techniques  Program: 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part. 

(Sec.  441(c):  20  U.S.C.  2441(c)) 

§  409.4    What  definitions  apply  to  this 
program? 

The  definitions  in  34  CFR  400.4  apply 
to  this  program. 

(Sec.  441(c):  20  U.S.C.  2441(c)) 

Subpart  B— What  Kinds  of  Activtti«s 
Does  the  Secretary  Assist  Under  This 
Program? 

§  409.10    What  types  of  projects  may  tie 
funded? 

The  Secretary  provides  assistance 
through  grants,  contracts,  or  cooperative 
agreements  for — 

(a)  Research  in  bilingual  vocational 
training; 

(b)  The  development  of  instructional 
and  curriculum  materials,  metliods,  or 
techniques; 


(c)  Training  projects  to  familiarize 
State  agencies  and  training  institutions 
with  research  fmdings  and  with 
successful  pilot  and  demonstration 
projects  in  bilingual  vocational 
education  and  training;  and 

(d)  Experimental,  developmental 
pilot  and  demonstration  projects. 

(Sec.  441.(c)(2):  20  U5.C  2441(cM2)) 


§409.11    Howdocsthel 
priorttles  for  this  program? 

(a)  The  Secretary  may  announce, 
through  one  or  more  notices  published 
in  the  Federal  Regbter,  the  priorities  for 
this  program,  if  any.  from  the  types  of 
projects  described  in  S  409.10. 

(b)  The  Secretary  may  establish  a 
separate  competition  for  one  or  more  of 
the  priorities  selected.  If  a  separate 
competition  is  established  for  one  or 
more  priorities,  the  Secretary  may 
reserve  all  applications  that  relate  to 
those  priorities  for  review  as  part  of  the 
separate  competition. 

(Sec.  441(c)(2);  20  U.S.C  2441(c)(2)) 

Subpart  C— How  Does  Otte  Apply  for  a 
Grant? 

§409.20    What  must  aniypicaMon 
include? 

An  application  under  this  part  must — 

(a)  Describe  the  qualifications  of  staff 
responsible  for  the  project;  and 

(b)  Provide  that  the  activities  and 
services  for  which  assistance  is  sou^t 
will  be  administered  by  or  under  the 
supervision  of  the  applicant. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  441(d)(1).  (3):  20  VS.C  2441(d)(1),  (3)) 

Subpart  D— How  Does  the  Secfetoty 
Make  a  Grant? 


§  409.30    How  does  the  Secretary  < 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
§  409.31. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  409.31. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  409.31. 

(Sec.  441(c),  20  U.S.C  2441(c)) 
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§409.31    Wturt  Mtoctkm  Criteria  does  the 
Secretary  use? 

The  Secretary  used  the  following 
selertion  criteria  in  evaluating  each 
application: 

(a)  Need.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  the  proposed  services  and 
activities  for  individuals  with  hmited 
English  proficiency. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Specific  evidence  of  the  need;  and 
(ii)  Specific  information  about  how  the 
need  will  be  met 

(b)  Plan  or  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efTicient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(c)  Quality  of  key  personnel.  (20 
points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualiHcations  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)  (i)  and 
(ii)  of  this  sectien  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 


(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

Cross-Reference.  See  34  CFR  75.590 
(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(f)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  proiect. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  ONffl  Control  No.  1830-0013) 
(Sec.  441(c):  20  U.S.C.  2441(c)) 

6.  A  new  Part  410  is  added  to  read  as 
follows: 

PART  410— INDIAN  AND  HAWAIIAN 
NATIVES  PROGRAM 

Subpart  A— General 

Sec. 

410.1  What  is  the  Indian  and  Hawaiian 
Natives  Program? 

410.2  Who  is  eligible  to  apply  for  assistance 
under  this  program? 

410.3  What  regulations  apply  to  this 
program? 

410.4  What  dermitions  apply  to  this 
program? 


Subpart  B— What  Kinds  of  Activities  Does 
the  Secretary  Assist  Under  This  Program? 

410.10    What  types  of  projects  may  be 
funded? 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

410.20    How  are  applications  submitted? 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

410.30  How  does  the  Secretary  evaluate  an 
application? 

410.31  What  selection  criteria  does  the 
Secretary  use? 

410.32  What  are  additional  factors  for 
declining  an  award? 

410.33  Is  the  Secretary's  decision  not  to 
make  an  award  under  thi-  Indiiin 
Program  subject  to  a  hearing? 

Authority:  Sec.  103  of  the  Ctrl  D.  Perkins 
Vocational  Education  Act,  20  U.S.C.  2313,  as 
enacted  by  Pub.  L  96-524,  unless  otherwise 
noted. 

Subpart  A— General 

§  4 1 0. 1     What  is  the  Indian  and  Hawaiian 
Natives  Profiram? 

(a)  The  Indian  and  Hawaiian  Natives 
Program  provides  financial  assistance  to 
Indian  tribes  and  to  organizations 
primarily  serving  and  representing 
Hawaiian  natives  to  plan,  conduct,  and 
administer  projects,  or  portions  of 
projects,  that  are  authorizedjiy  and 
consistent  with  the  Carl  D.  Perkins 
Vocational  Education  Act. 

(b)  The  Secretary  is  also  authorized  to 
use  remaining  funds  under  this  program 
to  enter  into  an  agreement  with  the 
Assistant  Secretary  of  the  Interior  for 
Indian  Affairs  for  the  operation  of 
vocational  education  programs 
authorized  by  the  Act  in  institutions 
serving  Indians  eligible  to  receive 
educational  benefits  as  Indians  from  the 
Bureau  of  Indian  Affairs.  The  Secretary 
of  the  Interior  is  authorized  to  receive 
funds  for  this  purpose. 

(Sec.  103(b)(1),  (c);  20  U.S.C.  2313(b)(l).(c)) 

§  4 1 0.2    Who  is  eligible  to  apply  for 
assistance  under  this  program? 

(a)  The  following  are  eligible  for 
grants,  contracts,  or  cooperative 
agreements  under  this  program: 

(1)  The  tribal  organization  of  any 
Indian  tribe  which  is  eligible  to  contract 
with  the  Secretary  of  the  Interior  under 
the  Indian  Self-Determination  and 
Education  Assistance  Act  or  under  the 
Act  of  April  16. 1934. 

(2)  Any  organization  primarily  serving 
and  representing  Hawaiian  natives 
which  is  recognized  by  the  Governor  of 
Hawaii. 

(b)  Grants,  contracts,  or  cooperative 
agreements  under  paragraph  [a)(l)  of 
this  section  are  subject  to — 
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(1)  Section  102  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act:  and 

(2}  Thdiilrvant  profvMons  of  sections 
4,  5.  and  6  of  the  Act  of  April  16. 1934. 

(Sec.  103(b)(l),{c);  20  U.S.C.  2313(b)(l),(c):  25 
U.S.C.  450f.  45^-457) 

§  410.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
Indian  and  Hawaiian  Natives  Program: 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part. 
(Sec.  103:  20  U.S.C.  2313) 

§  4 1 0.4    What  definitions  apply  to  ttiis 
program? 

The  following  definitions  apply  to  the 
Indian  and  Hawaiian  Natives  Program: 

(a)  The  definitions  in  34  CFR  400.4. 

(b)  The  following  additional 
definitions: 

"Act  of  April  16. 1934"  means  the  Act 
entitled  "An  Act  authorizing  the 
Secretary  of  the  Interior  to  arrange  with 
States  or  territories  for  the  education, 
medical  attention,  relief  of  distress,  and 
social  welfare  of  Indians  and  other 
purposes." 

(Sec.  103(a)(1)(A);  48  Stat.  596;  25  U.S.C.  452- 
457) 

"Hawaiian  native"  means  any 
individual  any  of  whose  ancestors  were 
natives,  prior  to  1778.  of  the  area  which 
now  comprises  the  State  of  Hawaii. 

(Sec.  103(a)(1)(B);  20  U.S.C.  2313(a)(1)(B)) 

"Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaskan 
native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  which  is  recognized  as 
eligible  for  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

(25  U.S.C.  450b) 

"Tribal  organization"  means  the 
recognized  governing  body  of  any  Indian 
tribe  or  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
that  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  the  organization,  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities. 

(25  U.S.C.  450b) 


Subpart  B— What  Kinds  of  Activities 
Does  ttie  Secretary  Assist  Under  This 
Program? 

§410.10    What  types  of  protects  may  be 
funded? 

(a)  The  Secretary  provides  assistance 
through  grants,  contracts,  or  cooperative 
agreements  to  plan,  conduct  and 
administer  projects  or  portions  of 
projects  which  are  authorized  by  and 
consistent  with  the  Carl  D.  Perkins 
Vocational  Education  Act. 

(b)  Projects  for  Indians  funded  under 
this  program  are  in  addition  to  other 
programs,  services,  and  activities  made 
available  to  eligible  Indians  under  other 
provisions  of  the  Act. 

Sec.  103(b)(1).  (b)(3).  (c);  20  U.S.C.  2313(b)(1). 
(b)(3).  (c)) 

Subpart  C— How  Does  One  Appiy  for  a 
Grant? 

§4ia20    How  are  applications  submitted? 

An  application  from  a  tribal 
organization  must  be  submitted  to  the 
Secretary  by  the  Indian  tribe.  An 
application  for  a  project  to  serve  more 
than  one  Indian  tribe  must  be  approved 
by  each  tribe  to  be  served. 

(Approved  by  the  OfHce  of  Management  and 
Budget  under  OMB  ConUtil  No.  183(MX)13) 
(Sec.  103;  20  U.S.C.  2313,  25  U.S.C.  450b) 

Subpart  D — How  Does  the  Secretary 
IMalce  a  Grant? 

§  410.30    How  does  tfic  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
§  410.31. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  410.31. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  410.31. 

(Sec.  103;  20  U.S.C.  2313) 

§  4 1 0.3 1    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (15  points) 


(ft)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  the  proposed  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Specific  evidence  of  the  need  for 
the  proposed  activity; 

(ii)  Information  which  shows  how  the 
need  will'be  met:  and 

(iii)  Ongoing  and  planned  activities  in 
the  community  which  pertain  to  the 
need,  where  appropriate. 

(b)  Plan  of  operation.  (20  points} 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project: 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program:  and 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective. 

(c)  Quality  of  key  personnel  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shoiws 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)(i)  and  (ii) 
of  this  section  will  commit  to  the  proiect 

(3)  To  determine  personnel 
qualifications,  the  Secretary  consitters 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project  as  well 
as  other  information  thart  the  applicant 
provides. 

(d)  Budget  and  cost  effectiveness.  (10 
points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  bndget 
and  is  cost  elective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (5  points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 
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the  quality  of  the  evaluation  plan  for  the 
project. 

Cross  ReferanG*.  See  34  CFR  75.590 
(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  apppropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantiHable. 

(f)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  appUcant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  apphcant  plans  to  use  are  adequate. 

(g)  Private  sector  involvement.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  involvement  of  the  private  sector. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  private  sector  involvement  in 
the  planning  of  the  project;  and 

(ii)  private  sector  involvement  in  the 
operation  of  the  project. 

(h)  Employment  Opportunities.  (10 
points) 

(1)  The  Secretary  looks  for 
information  and  documentation  of  the 
extent  to  which,  upon  the  completion  of 
their  training  under  this  program,  more 
than  65  percent  of  the  trainees  will  be 
employed  in  jobs  (including  military 
specialties)  related  to  their  training,  or 
will  be  pursuing  additional  training 
related  to  their  training  under  this 
program. 

(2)  For  Indian  tribes  only,  the 
Secretary  looks  for  information  which 
shows  that  this  employment  is  related  to 
the  tribal  economic  development  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  103;  20  U.S.C.  2313) 

94ia32    What  ar«  additional  factors  for 
declining  an  award? 

The  Secretary  may  use  any  of  the 
following  additional  factors  in  making  a 
decision  whether  to  award  a  grant  or 
cooperative  agreement  to  an  applicant: 

(a)  The  project  duplicates  an  effort 
already  being  made. 

(b)  Funding  the  project  would  create 
an  inequitable  distribution  among 
Indian  tribes  or  among  organizations 
serving  or  representing  Native 
Hawaiians. 

(c)  The  applicant  has  not  performed 
satisfactorily  under  a  previous 
Department  of  Education  award. 


(Sec.  103;  20  U.S.C  2313) 

S410.33    Is  ttie  Sacretary's  dadaion  not  to 
make  an  award  undar  ttt«  Indian  Program 
aubiact  to  a  hearing? 

After  receiving  notice  that  the 
Secretary  will  not  award  a  grant  or 
cooperative  agreement  to  an  eligible 
applicant  under  \  410.2(a)(1).  the  Indian 
tribal  organization  has  30  calendar  days 
to  request,  in  writing,  a  hearing  to 
review  the  Secretary's  decision. 

(Sec.  103;  20  U.S.C.  2313,  25  U.S.C.  450f) 

7.  A  new  Part  411  is  added  to  read  as 
follows: 

PART  411— DEMONSTRATION 
CENTERS  FOR  THE  RETRAINING  OF 
DISLOCATED  WORKERS 

S4il>fMrt  A— Qaneral 

411.1  What  is  the  Demonstration  Centers  for 
the  Retraining  of  Dislocated  Workers 
Program? 

411.2  Who  is  eligible  to  apply  for  assistance 
under  this  program? 

411.3  What  regulations  apply  to  this 
program? 

411.4  What  definitioRS  apply  to  this 
program? 

Subpart  B— What  Kinda  of  Activltiaa  Does 
the  Secretary  Aaaict  Under  This  Program? 

411.10    What  types  of  projects  may  be 
funded? 

Subpart  C—{  Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

411.30  How  does  the  Secretary  evaluate  an 
application? 

411.31  What  selection  criteria  does  the 
Secretary  use? 

411.32  How  does  the  Secretary  select  an 
application  for  funding? 

Authority:  Sec.  415  of  the  Carl  D.  Perkins 
Vocational  Education  Act.  20  U.S.C.  2415.  as 
enacted  by  Pub.  L  98-524,  unless  otherwise 
noted. 

Subpart  A— General 

§411.1    wniat  ia  the  Demonstration 
Camera  for  ttie  Retraining  of  Dislocated 
Workers  Program? 

(a)  The  Demonstration  Centers  for 
Retraining  Dislocated  Workers  Program 
provides  financial  assistance  to 
establish  one  or  more  demonstration 
centers. 

(b)  These  centers  retrain  dislocated 
workers  in  order  to  demonstrate  the 
application  of  general  theories  of 
vocational  education  to  the  specific 
problems  of  retraining  displaced 
workers. 

(Sea  415;  20  U.S.C.  2415) 


§411.2    Who  is  eligible  to  appty  for 
assistsnce  undar  this  program? 

Any  public  or  private  agency, 
institution,  or  organization  is  eligible  'o 
apply  for  a  grant,  contract,  or 
cooperative  agreement  under  this 
program. 

(Sec.  415:  20  U.S.C.  2415) 

§  41 1.3    What  regulations  apply  to  thia 
program? 

The  following  regulations  apply  to  the 
Demonstration  Centers  for  the 
Retraining  of  Dislocated  Workers 
Program: 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part, 
(Sec.  415;  20  U.S.C.  2415) 

§411.4    What  definitions  apply  to  this 
program? 

The  definitions  in  34  CFR  400.4  apply 
to  this  program 

(Sec.  415;  20  U.S.C.  2415) 

Subpart  B— What  Kinds  of  Acth/ities 
Does  the  Secretary  Assist  Under  Thia 
Program? 

411.10    What  types  of  protects  may  be 
funded? 

(a)  The  Secretary  provides  assistance 
through  grants,  contracts,  or  cooperative 
agreements  to  establish  one  or  more 
demonstration  centers  for  the  purposes 
described  in  §  411.1. 

(b)  Each  demonstration  center 
assisted  under  this  program  may — 

(1)  Provide  retraining  programs  and 
counseling  services; 

(2)  Seek  additional  resources; 

(3)  Disseminate  information; 

(4)  Coordinate  its  activities  with 
various  other  entities  providing  related 
services  and  activities;  and 

(5)  Assist  in  the  establishment  of 
additional  centers. 

(Sec.  415:  20  U.S.C.  2415;  House  Report  No. 
9fr-1129,  98th  Cong.,  2d  Sess.  p.  87  (1984)) 

Subpart  C— (Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  4 1 1 .30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
S  411.31. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  411.31. 

(c)  Subject  to  paragraph  (d)  of  this 
section  the  maximum  possible  points  for 
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each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  through  a  notice  pubHshed  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  S  411.31. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  No.  1830-0013) 
ISec.  415;  20  U.S.C.  2415) 

§411.31    What  selcctton  criteria  do«t  ttw 
S«cr«tary  iM*T 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  the  proposed  demonstration 
center. 

(2)  The  Secretary  looks  for 
information  that  shows —  ~ 

(i)  Specific  evidence  of  the  need  for 

the  proposed  demonstration  center, 

including  evidence  of  a  high 

concentration  of  dislocated  workers  in 

1he  area  to  be  served; 

(ii)  How  the  need  will  be  met;  and 
(iii)  Ongoing  and  planned  activities  in 

the  community  pertaining  to  the 

proposed  demonstration  center,  where 

appropriate. 

(b)  Plan  of  operation.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepiesented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(c)  Quality  of  training.  (5  points] 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 
the  quality  of  the  training  to  be 
provided. 


(2)  The  Secretary  looks  for 
information  that  shows  that — 

(i)  The  training  is  appropriate  for  the 
trainees  in  light  of  the  labor  market;  and 

(ii)  Trainees  will  receive  appropriate 
counseling. 

(d)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(e)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relating  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

Cross-Reference.  See  34  CFR  75.590 
(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(g)  Adequacy  of  resources.  (5  points) 


(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(h)  Private  sector  involvement  (5 
points) 

(1)  The  secretary  reviews  eadi 
application  for  information  that  shows 
the  involvement  of  the  private  sector. 

(2)  The  Secretary  looks  for 
information  that  shovirs — 

(i)  The  private  sector  involvement  in 
the  planning  of  the  project  and 

(ii)  The  private  sector  involvement  in 
the  operation  of  the  project 

(i)  Employment  opportunities.  [5 
points) 

The  Secretary  looks  for  information 
on  and  documentation  of  the  extent  to 
which  trainees  will  be  employed  in  )oIm 
related  to  their  training  upon  completion 
of  their  training. 

(j)  Dissemination.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  has  an  effective  and 
efficient  plan  for  disseminating 
information  about  the  project  including 
the  results  of  the  project  and  any 
specialized  materials  developed  by  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  design  of  the  dissemination 
plan  and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan: 

(ii)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  and  the  methods  for  making 
the  materials  available; 

(iii)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project; 

(iv)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques 
developed  by  the  project  and 

(v)  Provisions  for  publicizing  the 
findings  of  the  project  at  the  lodaL  State. 
or  national  level. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 

(Sec.  415;  20  U.S.C.  2415) 


§411.32    How  does  ttM  Secretary  { 
application  for  funding? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  contained  in 
§411.31,  the  Secretary  determines 
whether  the  most  hi^ly  rated 
applications  are  equitably  distributed 
throughout  the  Nation. 
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(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  geographical 
distribution  of  projects  funded  under 
this  program. 

(Sec.  415:  20  U.S.C  2415) 

8.  A  new  Part  412  is  added  to  read  as 
follows: 

PART  412— COOPERATIVE 
DEMONSTRATION  PROGRAM 

Subpart  A— General 

412.1  What  is  the  Cooperative 
Demonstration  Program? 

412.2  Who  is  eligible  to  apply  for  an  award 
under  this  program? 

412.3  What  regulations  apply  to  this 
program? 

412.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kirxto  of  Activlti«s  Ooa« 
ttM  Sacrvtary  Aaaiat  Undar  Thia  Program? 

412.10  What  types  of  projects  may  be 
funded? 

412.11  How  does  the  Secretary  establish 
priorities  for  this  program? 

Subpart  C— {Reaarvad] 

Subpart  D— How  Doaa  ttte  Secretary  Make 
a  Grant? 

412.30  How  does  the  Secretary  evaluate  an 
application? 

412.31  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E—Wturt  Conditions  Must  Be  Met 
by  a  Recipient? 

412.40    What  cost  sharing  requirement  is 
imposed  under  this  program? 
Authority:  Sec.  411  of  the  Carl  D.  Perkins 
Vocational  Education  Act.  20  U.S.C.  2411,  as 
enacted  by  Pub.  L  98-524,  unless  otherwise 
noted. 

Subpart  A— General 

9412.1    What  is  ttte  Cooperative 
Demonstration  Program? 

(a)  The  Cooperative  Demonstration 
Program  provides  financial  assistance 
for — 

(1)  Model  projects  providing  improved 
accessto  quality  vocational  education 
prograins  for  certain  individuals; 

(2)  Projects  that  are  examples  of 
successful  cooperation  between  the 
private  sector  and  public  agencies  in 
vocational  education; 

(3)  Projects  to  overcome  national  skill 
shortages:  and 

(4)  Other  activities  which  the 
Secretary  may  designate  that  are  related 
to  the  purpose  of  the  Act. 

(b)  Projects  eligible  for  assistance  are 
described  in  {  412.10 

ISec  411(a):  20  U.S.C  2411(a)) 


S  412.2    Who  is  eligibie  to  apply  f  or  an 
award  urtder  thia  program? 

The  following  are  eligible  to  apply  for 
an  award  under  this  program: 

(a)  State  educational  agencies  (SEAs). 

(b)  Local  educational  agencies  (LEAs). 

(c)  Postsecondary  educational 
institutions. 

(d)  Institutions  of  higher  education. 

(e)  Other  public  and  private  agencies, 
organizations,  and  institutions. 

(Sec  411(a):  20  U.S.C.  2411(a)) 

S  412.3    What  regulationa  appty  to  thia 
program? 

The  following  regulations  apply  to  the 
Cooperative  Demonstration  Program: 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part. 
(Sec.  411;  20  U.S.C.  2411) 

§  412.4    What  definltiona  apply  to  thia 
program? 

The  definitions  in  34  CFR  400.4  apply 
to  the  Cooperative  Demonstration 
Program. 

(Sec.  411;  20  U.S.C.  2411) 

Subpart  B— What  Kinds  of  Acthfities 
Does  the  Secretary  Assist  Under  This 
Program? 

5  412.10    What  types  of  projecta  may  be 
hinded? 

(a)  The  Secretary  may  support  directly 
or  through  grants,  cooperative 
agreements,  or  contracts  the  following 
types  of  projects: 

(1)  Model  projects  providing  improved 
access  to  quality  vocational  education 
programs  for^ 

(i)  Handicapped  individuals; 

(ii)  Disadvantaged  individuals; 

(iii)  Adults  who  are  in  need  of  training 
and  retraining; 

(iv)  Individuals  who  are  single  parents 
or  homemakers; 

(v)  Individuals  who  participate  in 
programs  designed  to  eliminate  sex  bias 
and  stereotyping  in  vocational 
education; 

(vi)  Criminal  offenders  who  are 
serving  in  a  correctional  institution;  and 

(vii)  Men  and  women  seeking 
nontraditional  occupations. 

(2)(i)  Projects  that  are  examples  of 
successful  cooperation  between  the 
private  sector  (including  employers, 
consortia  of  employers,  labor 
organizations,  and  building  trade 
councils}  and  public  agencies  in 
vocational  education,  including  State 
boards  and  eligible  recipients. 

(ii)  The  projects  described  in 
paragraph  (a)(2)(i)  of  this  secUon  must 
be  designed  to  demonstrate  ways  in 
which  vocational  education  and  the 
private  sector  of  the  economy  can  work 
together  effectively  to  assist  vocational 


education  students  to  attain  the 
advanced  level  of  skills  needed  to  make 
the  transition  from  school  to  productive 
employment,  including — 

(A)  Work  experience  and 
apprenticeship  projects; 

(B)  Transitional  worksite  job  training 
for  vocational  education  students  which 
is  related  to  their  occupational  goals  and 
closely  linked  to  classroom  and 
laboratory  instruction  provided  by  an 
eligible  recipient; 

(C)  Placement  services  in  occupations 
which  the  students  are  preparing  to 
enter;  and 

(D)  Where  practical,  projects  that  will 
benefit  the  public,  such  as  the 
rehabilitation  of  public  schools  or 
housing  in  inner  cities  or  economically 
depressed  rural  areas. 

(iii)  The  projects  described  in 
paragraphs  (a)(2)  (i)  and  (ii)  of  this 
section  may  include  institutional  and 
on-the-job  training,  support  services 
authorized  by  the  Act,  and  such  other 
necessary  assistance  as  the  Secretary 
determines  to  be  necessary  for  the  ^ 

successful  completion  of  the  project. 

(3)  Projects  to  overcome  national  skill 
shortages,  as  designated  by  the 
Secretary  in  cooperation  with  the 
Secretary  of  Labor,  Secretary  of 
Defense,  and  Secretary  of  Commerce. 
.    (4)  Such  other  activities  which  the 
Secretary  may  designate  which  are 
related  to  the  purposes  of  the  Act. 

(b)  All  projects  assisted  under  the 
Cooperative  Demonstration  Program 
must  be — 

(1)  Of  direct  service  to  the  individuals 
enrolled;  and 

(2)  Capable  of  wide  replication  by 
service  providers. 

(Sec.  411  (a),  (b),  (c);  20  U.S.C.  2411  (a),  (b), 
(c)) 

S  412.1 1    How  does  the  Secratary  establish 
priorities  for  this  program? 

(a)  The  Secretary  may  announce 
through  one  or  more  notices  published 
in  the  Federal  Register  the  priorities  for 
this  program  (including  any  national 
skill  shortages  to  be  addressed)  if  any, 
from  the  types  of  projects  described  in 
S  412.10. 

(b)  The  Secretary  may  establish  a 
separate  competition  for  one  or  more  of 
the  priorities  selected.  If  a  separate 
competition  is  established  for  one  or 
more  priorities,  the  Secretary  may 
reserve  all  applications  that  relate  to 
those  priorities  for  review  as  part  of  the 
separate  competition. 

(Sec.  411:  20  U.S.C  2411) 


Subpart  C— [Reserved] 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

§412.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
§  412.31. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  412.31. 

(c)  Subject  to  paragraph  (d]  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  412.31.  « 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  411:  20  U.S.C.  2411) 

§  412.31    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (15  points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  and  the  soundness  of  the 
rationale  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  A  clear  description  of  the  need  for 
the  proposed  project; 

(ii)  Specific  evidence  of  the  need  for 
the  project; 

(iii)  A  description  of  any  ongoing  and 
planned  activities  in  the  community 
relative  to  the  need,  including,  if 
appropriate,  the  relationship  of  any   ' 
local  regional  or  State  economic 
development  plan; 

(iv)  Evidence  that  demonstrates  the 
vocational  training  to  be  provided  is 
designed  to  meet  current  and  projected 
occupational  needs; 

(v)  A  clear  statement  of  what  the 
project  seeks  to  demonstrate;  and 

(vi)  Evidence  that  the  project  is  likely 
to  serve  as  a  model  in  the  future. 

(b)  Plan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  ijuality  in  the  design  of  the 
project; 


(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(c)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2]  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  project  has  an  adequate  budget  and 
is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (5  points) 


(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

Cross-Reference.  See  34  CFR  75.590 

(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(f)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(g)  Private  sector  involvement.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  involvement  of  the  private  sector. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Private  sector  involvement  in  the 
planning  of  the  project  and 

(ii)  Private  sector  involvement  in  the 
operation  of  the  project. 

(h)  Employment  opportunities.  (5 
points) 

The  Secretary  looks  for  information 
and  documentation  of  the  extent  to 
which  trainees  will  be  employed  in  jobs 
related  to  their  training  upon  completion 
of  their  training. 

(i)  Dissemination.  (10  points) 

(1)  The  Secretary  reviews  each  i 
application  for  information  that  shows 
that  the  applicant  has  an  effective  and 
efficient  plan  for  disseminating 
information  about  the  demonstration 
project,  including  the  results  of  the 
project  and  any  specialized  materials 
developed  by  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
dissemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(ii)  A  description  of  the  tj'pes  of 
materials  the  applicant  plans  to  make 
available  and  the  methods  for  making 
the  materials  available; 

(iii)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project; 

(iv)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project;  and 
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(v)  Provisions  for  publicizing  the 
findings  of  the  project  at  the  local.  State, 
or  national  level. 

(Approved  under  OMB  Control  No.  1830- 
0013) 

(Sec.  411;  20  U.S.C.  2411) 

Subpart  E— What  Conditions  Must  B« 
Met  by  a  Recipient? 

§  4 1 2.40    What  cost  sharing  requirement  is 
imposed  under  this  program? 

(a)  A  recipient  shall  provide  not  less 
than  25  percent  of  the  cost  of  the 
demonstration  project  it  conducts  under 
this  program. 

(b)  In  accordance  with  Subpart  G  of 
34  CFR  Part  74.  the  non-Federal  share 
may  be  in  the  form  of  cash  or  in-kind 
contributions,  including  the  fair  market 
value  of  facilities,  overhead,  personnel, 
and  equipment 

(Sec.  411(b)(2):  20  U.S.C  2411(b)(2)) 

7.  A  new  Part  414  is  added  to  read  as 
follows: 

PART  414— STATE  EQUIPMENT 
POOLS 

Subpart  A— General 

Sec. 

414.1  What  is  the  State  Equipment  Pools 
I'rogram? 

414.2  Who  is  eligible  fo  apply  for  assistance 
under  this  program? 

414.3  What  regulations  apply  to  this 
program? 

414.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Activtties  Does 
the  Secretary  Assist  Under  This  Program. 

414.10    What  types  of  projects  may  be 
funded? 

Subpart  C— (Reserved] 

Subpart  D— How  Does  tt»e  Secretary  IMake 
a  Grant? 

414.30  How  does  the  Secretary  evaluate  an 
application? 

414.31  What  selection  criteria  does  the 
Secretary  use? 

Authority:  Sec.  413  of  the  Carl  D.  Perkins 
Vocational  Education  Act  20  U.S.C.  2413.  as 
enacted  by  Pub.  L  9ft-524.  unless  otherwise 
noted. 

Subpart  A— General 

§414.1    What  is  the  State  Equipment  Pools 
Program? 

The  State  Equipment  Pools  Program 
provides  financial  assistance  for  the 
operation  of  State  programs  involving 
the  loan  of  high-technology,  state-of-the- 
art  equipment  for  use  in  local  vocational 
education  programs. 

(Sec.  413:  20  U.S.C.  2413) 


§414^    WtM  is  eNgible  to  apply  f  or 
assistance  under  ttiis  program? 

State  boards  are  eligible  to  apply  for 
grants  or  cooperative  agreements  under 
this  program. 

(Sec.  413;  20  U.S.C.  2413) 

§  4 1 4.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
State  Equipment  Pools  Program: 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part. 

(Sec.  413:  20  U.S.C  2413) 

§  4 1 4.4    What  definitions  apply  to  this 
program? 

The  following  definitions  apply  to  the 
State  Equipment  Pools  Program: 

(a)  The  definitions  in  34  CFR  400.4. 

(b)  For  the  purposes  of  this  part,  "High 
technology,  state-of-the-art  equipment" 
includes,  but  is  not  limited  to — 

(1)  Computer-controlled  equipment; 

(2)  Electro-optic  equipment; 

(3)  Electronic  testing  equipment; 

(4)  Scientific  instrumentation; 

(5)  Micrographic  equipment; 

(6)  Earth  resource  equipment; 

(7)  Teiecommunications  equipment; 
and 

(8)  Computers  and  peripherals. 
(Sec.  413;  20  U.S.C.  2413) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Secretary  Assist  Under  This 
Program? 

§414.10    What  types  of  projects  may  be 
funded? 

(a)  The  Secretary  awards  grants  or 
cooperative  agreements  to  State  boards 
for  the  operation  of  State  programs 
involving  the  loan  of  high  technology, 
state-of-the-art  equipment  to  eligible 
recipients  for  use  in  local  vocational 
education  programs. 

(b)  The  State  board  shall  establish  its 
own  criteria  for  evaluating  applications 
by  eligible  recipients  and  for  the 
effective  use  of  equipment,  including  the 
redistribution  of  equipment,  if 
necessary. 

(c)  No  State  may  receive  funds  for 
more  than  two  consecutive  years  under 
this  program. 

(Sec.  413;  20  U.S.C  2413) 

Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§414.30    How  does  the  Secretary  evaiuate 
an  application? 

(a)  The  Secretary  evaluates  an 
applicant  on  the  basis  of  the  criteria  in 
§  414.31. 


(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  S  414J1. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  S  414.31. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  413;  20  U.S.C  2413) 

§414.31    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (20  points) 

(1)  The  Secretarj'  reviews  each 
application  for  information  that  shows 
the  need  for  and  the  soundness  of  the 
rationale  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  A  clear  description  of  the  need  for 
specific  high  technology,  state-of-the-art 
equipment  in  local  educational  agencies 
and  postsecondary  educational 
institutions:  and 

(ii)  Specific  evidence  of  that  need. 

(b)  Plan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(c)  Quality  of  key  personnel.  (10 
points] 
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(1)  The  Secretary  reviews  each 
application  for  informaton  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
applieation  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

Cross-Reference.  See  34  CFR  75.590 
(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable.  ' 

(f)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 


(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(g)  Private  sector  involvement.  (10 
points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  involvement  of  the  private  sector, 
including — 

(1)  Involvement  in  program  planning; 

(2)  Involvement  in  program 
evaluation;  and 

(3)  Other  forms  of  support. 

(h)  Cooperative  relationships.  (5 
points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that  in  preparing  the  application,  the 
State  board  has  consulted  with  local 
educational  agencies  and  postsecondary 
educational  institutions. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 

(Sec.  413:  20  U.S.C.  2413) 

10.  A  new  Part  415  is  added  to  read  as 
follows; 

PART  415— MODEL  CENTERS  FOR 
VOCATIONAL  EDUCATION  FOR 
OLDER  INDIVIDUALS 

Subpart  A— General 

Sec. 

415.1  What  is  the  Model  Centers  for 
Vocational  Education  for  Older 
Individuals  Program? 

415.2  Who  is  eligible  for  an  award  under 
this  program? 

415.3  What  regulations  apply  to  this 
program? 

415.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  Under  This  Program? 

415.10    What  type  of  projects  may  be 
funded? 

Subpart  C— (Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

415.30  How  does  the  Secretary  evaluate  an 
application? 

415.31  What  selection  criteria  does  the 
Secretary  use? 

415.32  How  does  the  Secretary  select  an 
application  for  funding? 

Authority;  Sec.  417  of  the  Carl  D.  Perkins 
Vocational  Educational  Act.  20  U.S.C.  2417. 
as  enacted  by  Pub.  L.  98-524,  unless 
otherwise  noted. 

Subpart  A— General 

§415.1    What  is  the  Model  Centers  for 
Vocational  Education  for  Older  individuals 
Program? 

The  Model  Centers  for  Vocational 
Education  for  Older  Individuals  Program 
(Model  Centers)  provides  assistance  to 
establish  and  operate  model  centers  to 
focus  greater  attention  on  the  speciai 


vocational  needs  of  older  individuals, 
and  to  promote  employment 
opportunities  for  older  individuals. 

(Sec.  417(a);  20  U.S.C.  2419(a)) 

§415.2    Whole  eligible  for  an  award  undw 
this  program? 

Local  educational  agencies  and 
postsecondary  educational  institutions 
are  eligible  for  an  award  under  this 
program. 

(Sec.  417(b);  20  U.S.C.  2417(b)) 

§415.3    What  reguUtions  apply  to  tftis 
program? 

The  following  regulations  apply  to  the 
Model  Centers  Program: 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part. 

(Sec.  417;  20  U.S.C.  2417) 

§415.4    Wtuit  definitions  apply  to  this 
program? 

The  following  definitions  apply  to  the 
Model  Centers  for  Vocational  Education 
For  Older  Individuals  Program: 

(a)  The  deHnitions  referred  to  in  34 
CFR  400.4. 

(b)  The  following  additional 
definition: 

"Older  Individual"  means  an 
individual  fifty-five  years  of  age  or 
older. 

(Sec.  417(d):  20  U.S.C.  2417(d)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§415.10    What  types  of  presets  may  be 
funded? 

(a)  The  Secretary  provides  assistance 
through  grants  or  cooperative 
agreements  for  projects  to  establish  and 
operate  model  centers  for  vocational 
education  for  older  individuals. 

(b)  Each  model  center  assisted  by  the 
Secretary  must — 

(1)  Provide  training  or  retraining  to 
update  older  individuals'  skills; 

(2)  Prepare  older  individuals  for  new 
careers  when  their  skills  have  been 
rendered  obsolete  by  technological 
advances; 

(3)  Promote  employment  through 
training  or  retraining  in  areas  of  job 
potential  in  growth  industries  utilizing 
new  technologies; 

(4)  Provide  assistance  for  later-life 
career  changes,  with  special  emphasis 
on  the  needs  of  older  individuals  who 
are  displaced  homemakers; 

(5)  Provide  information,  counseling, 
and  support  services  to  assist  older 
individuals  in  obtaining  employment; 

(6)  Encourage  providers  of  vocational 
education,  including  community  colleges 
and  technical  schools,  to  offer  more  job 
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training  opportunities  targeted  to  or 
easily  accessible  to  older  individuals; 
and 

(7)  Promote  training  of 
paraprofessionals  in  gerontology  and 
geriatrics. 

(Sec.  417(b):  20  U.S.C.  2417(b)) 
Subpart  C~{  Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  4 15.30    How  does  the  Secretary  evaluate 
an  appHcatkm? 

(a)  The  Secretary  evaluates  an 
application  submitted  under  this 
program  on  the  basis  of  the  criteria  in 
S  415.31. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  415.31. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points  in 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  415.31. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  417:  20  U.S.C.  2417) 

§  415.31    What  selection  criteria  doe*  ttw 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  the  proposed  Model  Center. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Specific  evidence  of  the  need  for 
the  proposed  model  center 

(ii)  Ongoing  and  planned  activities  in 
the  community  supporting  the  need  for 
the  proposed  model  center;  and 

(iii)  The  relationship  of  the  proposed 
model  center  to  any  local  or  State 
economic  development  plan. 

(b)  Plan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 


(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  tho 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepiesented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups. 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(c)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualiHcations  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)(i)  and  (ii) 
of  this  section  will  commit  to  the  project 
and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(e)  Evaluation  plan.  (5  points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 


the  quality  of  the  evaluation  plan  for  the 
project. 

CroM-Raferenc8.  See  34  CFR  75.500 

(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(f)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(g)  Private  sector  involvement.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  involvement  of  the  private  sector. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  private  sector  involvement  in 
the  planning  of  the  project;  and 

(ii)  The  private  sector  involvement  in 
the  operation  of  the  project. 

(h)  Employment  opportunities.  (5 
points) 

The  Secretary  looks  for  information 
and  documentation  of  the  extent  to 
which  trainees  will  be  employed  in  jobs 
related  to  their  training  upon  completion 
of  their  training. 

(i)  Dissemination.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  has  an  effective  and 
efficient  plan  for  disseminating 
information  about  the  project,  including 
the  results  of  the  project  and  any 
specialized  materials  developed  by  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
dissemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(ii)  A  description  to  the  types  of 
materials  the  applicant  plans  to  make 
available  and  the  methods  for  making 
the  materials  available: 

(iii)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project: 

(iv)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques 
developed  by  the  project;  and 
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(v)  Provisions  for  publicizing  the 
findings  of  the  project  at  the  local,  State, 
or  national  level. 

(Approved  by  ttvOICce  of  Management  and 
Budget  under  OM&Control  No.  1830-0013) 
(Sec.  417:  20  U.S.C.  2417) 

§  415.32    How  do«s  ttM  Secretary  tclact  an 
appticatlon  for  funding? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  contained  in 

§  415.31,  the  Secretary  determines 
whether  the  most  highly  rated 
applications  are  broadly  and  equitably 
distributed  throughout  the  Nation. 

(b)  The  Secretary  may  select  other 
applirations  for  funding  if  doing  so 
would  improve  the  geographical 
distribution  of  projects  funded  under 
this  program. 

(Sec.  417;  20  U.S.C.  2417) 

11.  A  new  Part  416  is  added  to  read  as 
follows: 

PART  416— NATIONAL  VOCATIONAL 
EDUCATION  RESEARCH  PROGRAM 

Subpart  A— General 

Sec. 

416.1  What  are  the  purposes  of  the  National 
Vocational  Education  Research  Program? 

416.2  Who  is  eligible  for  an  award  under 
this  program? 

416.3  What  regulations  apply  to  this 
program? 

416.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Activities  Does 
ttie  Secretary  Assist  Under  This  Program? 

416.10  What  types  of  projects  does  the 
Secretary  fund  under  this  program? 

416.11  How  does  the  Secretary  establish 
priorities  for  this  program? 

Subpart  C— (Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

416.30  How  does  the  Secretary  evaluate  an 
application? 

416.31  What  selection  criteria  does  the 
Secretary  use? 

416.32  How  does  the  Secretary  select  an 
unsolicited  application  for  funding? 

Authority:  Sees.  401  and  402  of  the  Carl  D. 
Perkins  Vocational  Education  Act,  20  U.S.C. 
2401  and  2402.  as  enacted  by  Pub.  L  98-524, 
unless  otherwise  noted. 

Subpart  A— General 

§  4 1 6. 1    What  are  the  purposes  of  the 
National  Vocational  Education  Research 
Program? 

The  purposes  of  the  National 
Vocational  Education  Research  Program 
are  to — 

(a)  Improve  access  to  vocational 
educational  programs  for  handicapped 
individuals,  disadvantaged  individuals, 
men  and  women  who  are  entering 


nontraditional  occupations,  adults  who 
are  in  need  of  retraining,  single  parents 
or  homemakers,  individuals  with  limited 
English  proficiency,  and  individuals  who 
are  incarcerated  in  correctional 
institutions; 

(b)  Improve  the  competitive  process 
by  which  research  projects  are  awarded; 

(c)  Encourage  the  dissemination  of 
findings  of  research  projects  assisted 
under  this  Act  to  all  States;  and 

(d)  Authorize  research  activities 
which  are  readily  applicable  to  the 
vocational  education  setting  and  are  of 
practical  application  to  vocational 
education  administrators,  counselors, 
instructors,  and  others  involved  in 
vocational  education. 

(Sec.  401:  20  U.S.C.  2401) 

S  4 1 6.2    Who  is  eiiglbie  f  or  an  award  urtder 
this  program? 

(a)  Any  individual  or  public  or  private 
agency,  organization,  or  institution  may 
apply  for  an  award  under  the  program. 

(b)  Any  individual  researcher, 
community  college,  State  advisory 
council,  or  State  or  local  educator  may 
submit  an  unsolicited  research 
application. 

(Sec.  402(a).  (b)(2);  20  U.S.C.  2402(a),  (b)(2)) 

§  4 1 6.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
National  Vocational  Education  Research 
Program: 

(a)  The  regulations -in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part. 

(Sees.  401,  402;  20  U.S.C.  2401,  2402] 

§  416.4    What  definitions  apply  to  this 
program? 

The  definitions  in  34  CFR  400.4  apply 
to  this  program. 

(Sees.  401,  402;  20  U.S.C.  2401.  2402) 

Subpart  B— What  Kindt  of  Activities 
Does  the  Secretary  Assist  Under  This 
Program? 

§416.10    What  types  of  protects  does  the 
Secretary  ftmd  under  this  program? 

The  Secretary  directly,  or  through 
grants,  cooperative  agreements,  or 
contracts,  funds  projects  of  applied 
research  on  aspects  of  vocational 
education  that  are  specifically  related  to 
the  Act,  including  applied  research  on — 

(a)  Effective  methods  for  providing 
quality  vocational  education  to 
handicapped  individuals,  disadvantaged 
individuals,  men  and  women  who  are 
entering  nontraditional  fields,  adults 
who  are  in  need  of  training  and 
retraining,  individuals  who  are  single 
parents  or  homemakers,  individuals 
with  limited  English  proficiency,  and 


individuals  who  are  incarcerated  in 
correctional  institutions; 

(b)  Strategies  for  coordinating  local. 
State,  and  Federal  vocational  education, 
employment  training,  and  economic 
development  programs  to  maximize 
their  effectiveness: 

(c)  Strategies  for  improving  working 
training  and  retraining; 

(d)  The  constructive  involvement  of 
the  private  sector  in  public  vocational 
education; 

(e)  Successful  methods  of  reinforcing 
and  enhancing  basic  academic  skills  in 
vocational  settings; 

(f)  The  development  of  curriculum 
materials  and  instructional  methods 
relating  to  new  and  emerging 
technologies,  and  assessments  of  the 
nature  of  change  in  the  workplace  and 
its  effect  on  individual  jobs; 

(g)  The  identification  of  institutional 
characteristics  which  improve  the 
preparation  of  youth  and  adults  for 
employment; 

(h)  The  development  of  effective 
methods  for  providing  quality  vocational 
education  to  individuals  with  limited 
English  proficiency,  including  research 
related  to  bilingual  vocational  training: 
and 

(i)  Any  other  aspect  of  vocational 
education  that  is  specifically  related  to 
the  Act. 

(Sec.  402(a):  20  U.S.C.  2402(a)) 

§416.11    How  does  ttM  Secretary  estabMi 
priorities  for  this  program? 

(a)  The  Secretary  may  announce, 
through  one  or  more  notices  published 
in  the  Federal  Register,  the  priorities  for 
this  program,  from  the  topics  described 
in  S  416.10. 

(b)  The  Secretary  may  establish  a 
separate  competition  for  one  or  more  of 
the  priorities  selected.  If  a  separate 
competition  is  established  for  one  or 
more  priorities,  the  Secretary  may 
reserve  all  applications  that  relate  to 
those  priorities  for  review  as  part  of  the 
separate  competition. 

(c)  The  Secretary  may  announce  in  the 
Federal  Register  the  amount  of  funds 
reserved  for  unsolicited  research 
applications  imder  this  program. 

(Sec.  402:  20  U.S.C.  2402) 

Subpart  C — [Reserved] 

Subpart  D — How  Does  ttie  Secretary 
Make  a  Grant? 

§  416.30  How  does  tl>e  Secretary  avaluata 
an  application? 

(a)  (1)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  submitted  in  response  to  an 
application  notice  in  the  Federal 
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Register  on  the  basis  of  the  criteria  in 
§  416.31. 

(2)  The  Secretary  may  award  up  to  100 
points  including  a  reserved  15  points  to 
be  distributed  in  accordance  with 
paragraph  (a)(4)  of  this  section,  based 
on  criteria  in  §  416.31  of  this  part. 

(3)  Subject  to  paragraph  (a)(4)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  its  heading. 

(4)  For  each  competition,  as 
announced  through  an  application 
notice  published  in  the  Federal  Register, 
the  Secretary  may  assign  the  reserved 
15  points  among  die  criteria  in  5  416.31 
of  this  part. 

(b)  (1)  The  Secretary  evaluates  an 
unsolicited  research  application  for  a 
grant  or  cooperative  agreement  on  the 
basis  of  the  following  criteria: 

(i)  The  extent  to  which  the  aspect  of 
applied  research  proposed  is  specifically 
related  to  the  purposes  of  the  Act. 

(ii)  The  extent  te  which  the  project 
addresses  an  important  national  need. 

(iii)  The  overall  quality  of  the  project, 
including,  as  appropriate,  the  quality  of 
its  design  and  management  plan,  the 
quality  of  key  personnel,  the  adequacy 
of  the  applicant's  resources,  and  the 
cost-effectiveness  of  the  project. 

(iv)  The  likelihood  that  the  project  will 
make  an  important  contribution  to 
vocational  education. 

(2)  The  criteria  in  paragraph  (b)(1)  of 
this  section  are  not  subject  to  34  CFR 
75.201(a). 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  402;  20  U.S.C.  2402) 

9  416.31    What  tetaction  crtterta  doe*  tti« 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  each  application 
submitted  in  response  to  an  application 
notice: 

la)  National  need.  (20  Points) 

(1)  The  Secretary  reviews  each 
application  to  what  extent  it  addresses  a 
national  need  in  vocational  education. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  would  make  a 
contribution  of  national  significance,  as 
measured  by  factors  such  as — 

(i)  The  need  for  the  project  in  relation 
to  any  program  priority  announced  in 
the  Federal  Register;  and 

(ii)  The  likelihood  that  the  project  will 
make  an  important  contribution  to 
vocational  education. 

(b)  PJan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project 


(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 

(A)  Vlembers  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(c)  Quality  of  Key  personnel.  (15 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualification  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2>The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  cost  effectiveness.  (10 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 


(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  In  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

Cross-RefereDce— See  EDGAR  34  CFR 

75.590  (Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(f)  Adequacy  of  resources.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(g)  Dissemination  plan.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  dissemination  plan  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  project  is 
designed  to  yield  outcomes  that  can  be 
readily  disseminated; 

(ii)  A  clear  description  of  the  project 
outcomes;  and 

(iii)  A  detailed  description  of  how 
information  and  materials  will  be 
disseminated. 

(h)  Postsecondary  institutions.  (5 
Points). 

The  Secretary  gives  preference  to 
applications  submitted  by  public  and 
private  postsecondary  institutions. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  402;  20  U.S.C.  2402) 

§  416.32    How  does  the  Secretary  select  an 
unsolicited  application  for  funding? 

(a)  After  evaluating  an  unsolicited 
research  application  on  the  basis  of  the 
criteria  in  §  418.30(b),  the  Secretary 
compares  that  application  to  any  other 
unsolicited  application  the  Secretary  has 
received.  If  unsolicited  applications  are 
determined  to  be  of  equal  quality,  the 
Secretary  gives  a  preference  to  one 
submitted  by  a  public  or  private 
postsecondary  institution. 


(b)  The  Secretary  may  fund  an 
unsolicited  research  application  at  any 
time  during  the  Hscal  year. 

(Sec.  402;  20  U.S.C  2402) 

12.  A  new  Part  417  is  added  to  read  as 
follows: 

PART  417— NATIONAL  CENTER  FOR 
RESEARCH  IN  VOCATIONAL 
EDUCATION 

Subpart  A— Central 

417.1  What  i*  the  National  Center  for 
Research  in  Vocational  Education? 

417.2  Who  is  eligible  to  apply  to  be  the 
National  Center? 

417.3  What  regulations  apply  to  the 
National  Center? 

417.4  What  definitions  apply  to  the  National 
Center? 

Subpart  B— What  Klrtds  of  ActivttlM  Dms 
ttM  Secretary  Support  at  ttia  National 
Canter? 

417.10    What  kinds  of  activities  does  the 
National  Center  carry  out? 

Sut>part  C — How  Doas  On«  Apply  to  b«  the 
National  Canter? 

'•''7.20    What  must  an  application  include? 

Subpart  D — How  Doea  ttie  Secretary 
Deatgnate  the  National  Center? 

417.30    How  does  the  Secretary  evaluate  an 

application? 
417 Jl    What  selection  criteria  does  the 

Secretary  use? 

Subpart  E— What  Conditlona  IMuat  Be  IMet 
by  the  National  Center? 

417.40  Must  the  National  Center  have  a 
Director? 

417.41  What  reports  must  the  National 
Center  submit  to  the  Secretary? 

417.42  What  activities  must  be  performed 
during  the  fifth  year  of  funding? 

Authority:  Sec.  404  of  the  Carl  D.  Perkins 
Vocational  Education  Act,  20  U.S.C.  2404.  as 
enacted  by  Pub.  L  98-524,  unless  otherwise 
noted. 

Subpart  A — Qen«ral 

§417.1     What  la  the  Itetional  Center  for 
Reaearch  in  Vocational  Education? 

(a)  The  Secretary  supports  the 
operations  of  the  National  Center  for 
Research  in  Vocational  Education 
("National  Center")  established  by 
section  404  of  the  Act  and  designated  by 
the  Secretary  once  every  five  years. 

(b)  In  designating  the  National  Center, 
the  Secretary  acts  with  the  advice  of  a 
panel  composed  of  individuals 
appointed  by  the  Secretary  who  are  not 
Federal  employees  and  who  are 
recognized  nationally  as  experts  in 
vocational  education  administration  and 
research. 

(Sec.  404;  20  U.S.C.  2402) 


{417^    Who  la  eligible  to  apply  to  be  the 
National  Center? 

A  nonprofit  entity  associated  with  a 
public  or  private  nonprofit  university 
which  is  prepared  to  make  a  substantial 
financial  contribution  towards  the 
establishment  of  the  National  Center  is 
eligible  to  be  designated  as  the  National 
Center. 

(Sec.  404;  20  VS.C.  2404) 

§417.3    What  reguiationa  apply  to  the 
National  Center? 

The  following  regulations  apply  to  the 
National  Center 

(a)  The  regulations  in  34  CFR  Part  400. 

(b)  The  regulations  in  this  part. 

(Sec.  404;  20  U.S.C.  2404) 

§417.4    What  definltiona  apply  to  the 
National  Certter? 

The  definitions  in  34  CFR  400.4  apply 
to  the  National  Center. 

(Sec.  404;  20  U.S.C.  2404) 

Subpart  B— What  Kinds  of  Acthrities 
Does  the  Secretary  Support  at  the 
National  Center? 

§417.10    What  Idnda  of  acOvttiea  doea  the 
National  Center  carry  out? 

(a)  (1)  The  primary  purpose  of  the 
National  Center  are  to  design  and 
conduct  research  and  development 
projects  that  are  consistent  with  the 
purposes  of  the  Act,  including — 

(i]  Longitudinal  studies  which  extend 
over  a  period  of  years;  and 

(ii)  Supplementary  and  short  term 
activities. 

(2)  The  National  Center  may  conduct 
its  research  and  development  projects 
and  activities  directly,  or  through 
contracts  with  other  public  agencies  and 
public  or  private  institutions  of  higher 
education. 

(b)  The  National  Center  shall — 
(1)  Conduct  applied  research  and 

development  on — 

(i)  Effective  methods  for  providing 
quality  vocational  education  to 
handicapped  individuals,  disadvantaged 
individuals,  men  and  women  in 
nontraditional  fields,  adults,  individuals 
who  are  single  parents  or  homemakers, 
individuals  with  limited  English 
proficiency,  and  individuals  who  are 
incarcerated  in  correctional  institutions; 

(ii)  The  constructive  involvement  of 
the  private  sector  in  public  vocational 
education; 

(iii)  Successful  methods  of  reinforcing 
and  enhancing  basic  academic  skills  in 
vocational  settings; 

(iv)  The  development  of  curriculum 
materials  and  instructional  methods 
relating  to  new  and  emerging 
technologies; 


(v)  Assessments  of  the  nature  of 
change  in  the  workplace  and  its  effect 
on  individual  jobs;  and 

(vi)  The  identification  of  institutional 
characteristics  which  improve  the 
preparation  of  youth  and  adults  for 
employment; 

(2)  Provide  leadership  development 
through  an  advanced  study  center 

(3)  Provide  in-service  education 
activities  for  State  and  local  leaders  in 
vocational  education; 

(4)  Disseminate  the  results  of  the 
research  and  development  projects 
funded  by  the  Center; 

(5)  Develop  and  provide  information 
to  facilitate  national  planning  and  policy 
development  in  vocational  education; 

(6)  Provide  technical  assistance  to 
programs  serving  special  populations, 
including  handicapped  individuals  and 
individuals  with  limited  English 
proficiency; 

(7)  Act  as  a  clearinghouse  for 
information  on  contracts  or  grants  made 
by  the  States  to  carry  out  research, 
curriculum,  and  personnel  development 
activities  and  on  contracts  or  grants 
made  by  the  Secretary  under  Title  IV  of 
the  Act.  The  National  Center  shall  make 
available  to  the  States,  in  a  reasonable 
manner,  abstracts  on  research, 
curriculum  development,  and  personnel 
development  projects; 

(8)  Work  with  States,  local 
educational  agencies,  and  other  public 
agencies  in  developing  methods  of 
planning  and  evaluating  programs, 
including  follow-up  studies  of  program 
completers,  so  that  public  agencies  can 
offer  vocational  education  programs 
which  are  more  closely  related  to  the 
types  of  jobs  available  in  their 
communities,  States,  and  regions;  and 

(9)  After  consultation  with  the 
National  Commission  for  Employment 
Policy,  report  annually  to  the  Congress, 
the  Secretary,  and  the  Secretary  of 
Labor  on  the  extent,  efficiency,  and 
effectiveness  of  joint  planning  and 
coordination  under  the  Act  and  the  Job 
Training  Partnership  Act. 

(c)  The  Secretary  awards  a  grant 
annually  for  the  operation  of  the 
National  Center. 

(Sec.  404;  20  U.S.C.  2404) 

Subpart  C — How  Does  One  Apply  to  be 
the  National  Center? 


§  417.20 
include? 


What  must  an  application 


An  application  must  describe  the 
financial  contribution  the  public  or 
private  nonprofit  university  will  make 
towards  the  establishment  of  the 
National  Center. 
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(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  404:  20  U.S.C.  2404) 

Subpart  D— How  Does  the  Secretary 
Designate  the  National  Center? 

§  417.30    How  do««  ttM  Secretary  •valuate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  chteiia  in 
5  417.31. 

(b)  The  Secretary  may  award  up  to 
100  points  based  on  the  criteria  in 

S  417.31. 

(c)  The  maximum  possible  points  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(Sec.  404;  20  U.S.C.  2404) 

9417.31    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Required  functions.  (40  points) 
The  Secretary  reviews  each 

application  for  information  that  shows 
that  each  of  the  required  services  and 
activities  the  applicant  will  conduct 
under  §  417.10(b)  will  be  of  high  quality 
and  effective. 

(b)  Management.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  management  plan. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  applicant's  philosophy  of 
management  for  the  National  Center 

(ii)  How  the  applicant  will  implement 
that  philosophy  of  management  in 
organizing  the  National  Center, 
particularly  with  regard  to  the  public  or 
private  nonprofit  university  with  which 
it  is  associated; 

(iii)  The  applicant's  plan  for  managing 
the  National  Center's  activities  and 
personnel,  including  quality  control 
procedures  for  its  activities  and 
products  and  procedures  for  monitoring 
compliance  with  timeliness;  and 

(iv)  Adequate  budgeting,  accounting, 
and  recordkeeping  procedures. 

(c)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  for  the 
National  Center. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  Director, 
(ii)  The  qualifications  of  each  of  the 

other  key  personnel  to  be  used  for  the 

National  Center 
(iii)  The  time  that  each  person 

referred  to  in  paragraphs  (c)(2)  (i)  and 


(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  National  Center, 
as  well  as  other  information  that  the 
applicant  provides. 

(d)  Vocational  education  experience. 
(10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  institutional  experience  of  the 
applicant. 

(2)  The  Secretary  looks  for 
.  information  that  shows — 

(i)  The  applicant's  experience  in 
conducting  applied  research  and 
development  activities  in  the  field  of 
vocational  education  of  the  type 
described  in  the  Act;  and 

(ii)  The  applicant's  capacity  for 
conducting  applied  research  and 
development  activities  in  the  field  of 
vocational  education  of  the  type 
described  in  the  Act. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  National  Center  will  have  an 
adequate  budget  and  will  be  cost 
effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  National  Center 
is  adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(g)  External  relations.  (5  points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 
that  the  National  Center  will  have 
cooperative  productive  relationships 
with  interested  and  affected  entities. 


(2)  The  Secretary  looks  for 
information  that  explains  the  National 
Center's  future  relationship  to — 

(i)  The  National  Commission  for 
Employment  Policy; 

(ii)  The  advisory  committee 
established  under  section  404(c)  of  the 
Act;  and 

(iii)  Personnel  at  the  State  and  local 
level  who  are  working  to  improve 
vocational  education  programs, 
materials  and  curricula. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  404;  20  U.S.C.  2404) 

Subpart  E— What  Conditions  Must  be 
Met  by  the  National  Center? 

§417.40    Must  the  National  Center  have  a 
Director? 

The  National  Center  shall  have  a 
Director  who  is  appointed  by  the 
university  associated  with  the  National 
Center  and  is  assisted  by  the  advisory 
committee  established  under  section 
404(c)  of  the  Act. 

(Sec.  404(a)(3);  20  U.S.C.  2404(a)(3)) 

S  417.41    What  reports  must  the  National 
Center  submit  to  the  Secretary? 

(a)  The  National  Center  shall  submit 
the  following  to  the  Secretary: 

(1)  Minutes  of  each  meeting  of  the 
advisory  committee  established  under 
section  404(c)  of  the  Act.  within  30  days 
after  each  meeting. 

(2)  Quarterly  performance  reports 
which  described  the  progress,  problems, 
and  future  plans  for  each  significant 
activity  of  the  National  Center,  within  30 
days  of  the  end  of  each  quarter. 

(3)  Quarterly  financial  status  reports 
(Standard  Form  269),  within  30  days  of 
the  end  of  each  quarter. 

(4)  Monthly  exception  reports  which 
describe — 

(i)  Any  problems,  delays,  or  adverse 
conditions  which  materially  impair  the 
ability  of  the  National  Center  to 
accomplish  its  purposes,  along  with  an 
explanation  of  any  action  taken  or 
contemplated  to  resolve  the  difficulties; 
and 

(ii)  Any  favorable  developments 
which  will  permit  the  National  Center  to 
accomplish  its  purposes  sooner,  at  less 
cost,  or  more  effectively  than  projected. 

(5)  Ten  copies  of  all  substantive 
reports  and  products  produced  under  the 
grant. 

(6)  An  annual  performance  report 
which  summarizes  the  accomplishments 
of  each  significant  activity  of  the 
National  Center  during  that  grant  year, 
within  90  days  of  the  end  of  the  grant 
year.  (The  annual  performance  report 
may  be  submitted  in  place  of  the 
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quarterly  financial  status  reports  under 
paragraph  (a)(3]  of  this  section  for  the 
fourth  quarter  of  each  year.) 

(7)  A  final  performance  report  which 
summarizes  the  accomplishments  of 
each  significant  activity  of  the  National 
Center  during  the  five  year  award  cycle, 
within  90  days  of  the  end  of  that  cycle. 

(b)  The  annual  reporting  requirement 
in  34  CFR  75.720(b)  does  not  apply  to 
this  part. 

(Sec.  404:  20  U.S.C.  2404) 

§417.42    What  activiUM  must  tM 
pvrfoniMd  during  th«  ftfth  y«ar  of  funding? 

During  the  fifth  year  of  the  award 
cycle,  the  National  Center  shall  develop 
and  remain  prepared  to  implement  a 
contingency  plan  for  completing  all 
substantive  work  by  the  end  of  the 
eleventh  month  of  that  year  and 
transferring  all  projects,  services,  and 
activities  to  a  successor  during  the 
twelfth  month  of  that  year. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 
(Sec.  404;  20  U.S.C.  2404) 

Note. — This  appendix  is  to  be  published  in 
the  Federal  Register  with  the  final  regulations 
but  is  not  to  be  codified  in  the  Code  of 
Federal  Regulations. 

Appendix  A — Summary  of  Comments 
and  Responses 

The  following  is  a  summary  ofthe 
comments  received  on  the  notice  of 
proposed  rulemaking  for  the  State 
Vocational  Education  Program  and 
Secretary's  Discretionary  Programs  of 
Vocational  Education  published  on 
January  25, 1985.  Each  comment  is 
followed  by  a  response  that  indicates 
why  a  change  has  been  made  or  why  no 
change  is  considered  necessary.  Specific 
comments  are  arranged  in  order  of  the 
sections  of  the  final  regulations  to  which 
they  pertain. 

Part  40&— Vocational  Education 
Programs — General  Provisions 

Section  400.4(b)    Definitions. 

Comment.  Several  commenters  • 
recommended  that  their  particular 
organizations  be  added  to  the  list  of 
examples  included  in  the  definition  of  a 
"community-based  organization"  in 
§  400.4(b). 

Response.  No  change  has  been  made. 
As  §  400.4(b)  states,  the  list  of 
organizations  is  merely  illustrative. 
Further,  as  directed  by  the  Act,  this 
definition  is  taken  directly  from  Section 
4(5)  of  the  Job  Training  Partnership  Act. 

Comment.  Several  commenters 
suggested  changing  the  definition  of 
"community-based  organization"  (CBO) 
to  also  include  reservation  Indians  and 
tribal  organizations. 


Response.  No  change  has  been  made. 
The  definition  of  "CBO"  is  taken  from 
Section  4(5)  of  the  Job  Training 
Partnership  Act  (P.L.  97-300)  as  required 
by  the  Act,  and  includes  tribal 
governments  and  Native  Alaskan 
groups. 

Comment.  One  commenter 
recommended  that  S  400.4(b)  be  changed 
by  striking  the  phrase  "of  demonstrated 
effectiveness"  from  the  definition  of 
"community-based  organization". 

Response.  No  change  has  been  made. 
The  Congress  included  the  phrase  "of 
demonstrated  effectiveness"  in  the 
definition  of  community-based 
organization. 

Comment.  One  commenter  wanted  to 
modify  the  definition  of  "cooperative 
education"  by  changiitg  the  word  "jobs" 
to  "paid  employment." 

Response.  No  change  has  been  made. 
The  definition  is  taken  directly  from 
section  521(7)  of  the  Act.  The  term 
"jobs"  has  traditionally  been  interpreted 
to  mean  paid  employment. 

Comment.  One  commenter  maintained 
that  the  definition  of  "criminal  offender" 
in  §  400.4(b)  was  probably 
unconstitutional  and  should  be 
modified.  At  present,  the  term  is  defined 
as  "any  individual  who  is  charged  with 
or  convicted  of  any  criminal  offense, 
including  a  youth  offender  or  a  juvenile 
offender."  The  commenter  noted  that  the 
American  system  of  justice  presumes 
the  innocence  of  the  person  charged 
with  a  crime,  until  actually  convicted. 
The  commenter  asked  that  the  "or" 
before  "convicted"  be  changed  to  "and." 

Response.  No  change  has  been  made. 
The  statutory  and  regulatory  definition 
does  not  confer  criminal  status,  but 
merely  identifies  persons  eligible  to 
participate  in  the  program.  In  addition, 
the  suggested  change  could  work  to  the 
disadvantage  of  a  person  who  is 
charged  with  a  crime  and  incarcerated 
pending  trial.  The  current  definition 
would  allow  such  an  individual  to  share 
in  the  benefits  of  this  vocational 
education  program. 

Comment.  Several  commenters  noted 
that  the  proposed  regulations  did  not 
include  definitions  of  "dependent  care, 
day  care,  or  child  care  services,"  and 
recommended  that  definitions  be  added. 

Response.  No  change  has  been  made. 
The  Secretary  believes  States  should 
have  the  discretion  to  define  the  terms, 
consistent  with  the  purposes  of  the  Act. 

Comment.  Several  commenters 
recommended  that  §  400.4(b)  include  a 
definition  of  "demonstrated 
effectiveness"  to  be  used  in  evaluating 
the  eligibility  of  community-based 
organizations. 

Response.  No  change  has  been  made. 
Since  the  ability  to  demonstrate 


effectiveness  is  subject  to  a  variety  of 
local  needs  and  conditions,  it  has  been 
left  to  the  judgment  of  the  States  to 
determine  if  community-based 
organizations  meet  the  condition  of 
"demonstrated  effectiveness."  Item  45  of 
the  Conference  Report  provides 
guidance  for  States  to  use  in  making 
such  determinations: 

"When  deciding  which  institutions 
can  deliver  services  in  a  cost  effective 
manner,  consideration  should  be  given 
to  expenses,  such  as  the  depreciation  or 
rental  cost  of  buildings  and 
administrative  expenses  for  all 
institutions  so  that  comparisons  on  the 
ability  to  provide  services  on  a 
competitive  basis  is  an  equitable  one." 
House  Report  No.  9ft-1129,  98th  Cong.  2d 
Sess.  p.  70. 

Comment.  Several  commenters  asked 
that  the  deHnition  of  "disadvantaged" 
be  changed  to  specifically  address 
students  in  a  postsecondary  institution. 
The  commenters  recommended  special 
definitions,  including  the  following: 

(a)  A  new  enrollee  from  a  secondary 
educational  agency  whose  basic 
academic  or  overall  grade  point  average 
is  below  2.0  or  who  fails  to  attain 
minimal  academic  competencies  as 
established  by  the  local  educational 
agency. 

(b)  Grade  point  average  of  less  than 
2.0  on  a  4.0  scale  in  those  cotu^es 
designated  for  the  occupational  training 
program  during  the  ciurent  and/or 
immediately  previous  enrollment 
periods  in  a  postsecondary  institution. 

(c)  Students  with  a  record  of  repeated 
withdrawal  from  approved 
postsecondary  courses. 

(d)  Secondary  educational  program 
dropout  without  a  high  school  diploma 
or  G.E.D. 

Response.  No  change  has  been  made. 
The  criteria  in  the  deBnition  of 
"disadvantaged"  are  sufficiently  broad 
that  States  may  adjust  the  criteria  to 
apply  to  either  secondary  or 
postsecondary  settings. 

Comment.  Several  commenters 
objected  to  the  definition  of 
"disadvantaged"  as  it  applies  to 
academically  disadvantagement  as 
being  too  restrictive.  Some  commenters 
felt  that  the  "25th  percentile"  rule  should 
be  changed  to  the  "40th  percentile"  so 
as  to  agree  with  practice  under  Chapter 
I.  Others  recommended  a  change  to  the 
50th  percentile.  Still  other  commenters 
suggested  that  the  definition  not  be 
changed. 

Response.  No  change  has  been  made. 
The  language  of  the  regulation  is  based 
on  the  intent  of  Congress  as  expressed 
in  Item  246  of  the  Conference  Report. 
While  it  is  true  that  many  local 
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educational  agencies  use  the  40th 
percentile  as  an  eligibility  cut-off  under 
Chapter  I.  many  other  local  educational 
agencies  do  not.  Finally,  the  Chapter  I 
program  is  unlike  the  State  basic  grant 
program  under  the  Act  in  several 
respects.  For  example,  unlike  Chapter  I, 
under  the  State  basic  grant,  the 
percentile  selected  would  directly  affect 
the  allocation  of  funds  to  local 
educational  agencies  and  the  eligibility 
of  students  to  participate  in  programs. 
Several  other  points  should  be  noted — 

(1)  A  State  must  use  one  or  more  of 
the  three  criteria  contained  in  the 
definition; 

(2)  In  the  case  of  the  standardized 
achievement  or  aptitude  ranking,  the 
State  may  use  some  cut-off  point  that  is 
at  or  below  the  25th  percentile  but  not 
one  which  is  greater  than  the  25th 
percentile; 

(3J  In  the  case  of  the  grade-point 
average,  the  State  may  use  some  cut-off 
point  that  is  less  than  2.0,  but  not  one 
that  is  2.0  or  higher,  and 

(4)  Individuals  who  have  limited 
English  proficiency,  as  well  as  those 
who  are  dropouts  from,  or  identified  as 
potential  dropouts  from,  secondary 
school  are  automatically  defined  as 
"academically  disadvantaged," 
regardless  of  how  they  may  score  on  the 
measures  described  under  items  (2)  and 
(3)  above. 

Comment.  One  commenter  pointed  out 
that  Item  246  of  the  Conference  Report 
(in  addressing  the  definition  of 
"academically  disadvantaged")  calls  for 
latitude  in  the  application  of  these 
standards,  allowing  the  State  ".  .  .  to 
select  from  among  these  standards, 
depending  on  the  best  means  for 
determining  this  measure  for  their 
respective  State."  (House  Report  No.  98- 
1129,  98th  Cong.  2d  Sess.  p.  100).  The 
commenter  asked  if  including  the  Report 
language  in  the  regulations  would  serve 
to  make  congressional  intent  clear  on 
this  matter. 

Response.  No  change  has  been  made. 
The  definition  of  "academically 
disadvantaged"  does  permit  States  to 
select  from  the  standards  promulgated 
to  define  this  term. 

Comment.  Several  commenters 
recommended  that  the  Secretary 
prescribe  additional  criteria  to  be  used 
in  defining  an  "economically  depressed 
area,"  such  as  a  heavy  concentration  of 
Chapter  1  students  or  a  heavy 
concentration  of  students  receiving  free 
and  reduced-priced  lunches. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  believe  that 
additional,  and  possibly  restrictive, 
criteria  are  warranted  at  this  time.  As 
these  and  other  criteria  are  proposed  by 
Stales  in  their  State  plana,  they  will  be 


evaluated  by  the  Secretary  on  a  case- 
by-case  basis  as  defining  an 
"economically  depressed  area." 
However,  the  Secretary  believes  the  two 
criteria  used  as  examples  above  may  be 
appropriate  in  some  instances. 

Comment.  Several  commenters  asked 
if  the  definition  of  "economically 
depressed  area"  should  preclude  the 
possibility  that  the  entire  State  itself, 
rather  than  just  areas  within  the  State, 
be  considered  an  economically 
depressed  area. 

Response.  No  change  has  been  made. 
Section  521(13)  of  the  Act  defmes 
"economically  depressed  area  '  as  an 
area  "within  the  State."  The  focus  of 
section  113(b)(5)  of  the  Act  is  not 
whether  an  entire  State  might  be 
economically  depressed  in  comparison 
with  other  States,  but  rather,  which 
eligible  recipients  within  the  State  need 
more  funds  to  operate  programs 
effectively,  compared  to  less  needy 
eligible  receipients  within  the  same 
State. 

Comment.  One  commenter  suggested 
eliminating  three  of  the  five  standards  in 
§  490.4(b)  for  judging  economic 
disadvantagement  in  the  definition  of 
"economically  disadvantaged  family  or 
individual,"  on  the  basis  of  possible 
non-availability  of  data. 

Response.  No  change  has  been  made. 
The  definition  of  "economically 
disadvantaged  family  or  individual" 
permits  a  State  to  choose  from  the  five 
possible  standards  in  judging  economic 
disadvantagement.  A  State  should 
consider  the  lack  of  data  in  determining 
which  of  the  five  standards  it  will  use  to 
judge  economic  disadvantagement. 

Comment.  One  commenter  inquired  as 
to  the  statutory  authority  for  the 
definition  of  "economically 
disadvantaged  family  or  individual"  in 
§  400.4(b)  of  the  regulations,  pointing  out 
that  section  521(20)  of  the  Act  seems  to 
require  the  Secretary  to  determine  such 
families  or  individuals  on  the  basis  of 
low-income  "according  to  the  latest 
available  data  from  the  Department  of 
Commerce."  The  definition  in  §  400.4(b) 
permits  a  State  to  select  one  or  more  of 
the  standards  of  low  income  prescribed 
by  the  Secretary  that  it  will  apply  for  the 
purposes  of  its  State  program.  However, 
not  all  of  these  standards  are  based  on 
Department  of  Commerce  data. 

Response.  No  change  has  been  made. 
The  Secretary  believes  the  definition  in 
§  400.4(b)  is  consistent  with  the  intent  of 
Congress.  The  definition  of 
"economically  disadvantaged  family  or 
individual"  in  section  521(20)  of  the  Act 
is  substantially  similar  to  the  definition 
of  "low  income  family  or  individual"  in 
the  Vocational  Education  Act  (VEA)  of 
1963.  Under  the  VEA,  the  term  was  used 


in  connection  with  the  identification  of 
areas  with  large  concentrations  of  such 
families  or  individuals  (not  the 
identification  of  families  or  individuals 
themselves)  for  the  purposes  of  fund 
distribution.  The  Department's  well- 
established  administrative  practice 
under  the  VEA  definition  of  "low 
income  family  or  individual"  was  to 
permit  the  use  of  substitute  data,  such 
as  Aid  to  Families  with  Dependent 
Children  data  and  data  on  school  lunch 
program  recipients,  where  Department 
of  Commerce  data  either  did  not  exist  or 
for  some  other  reason  could  not  be 
meaningfully  applied.  Thus,  the 
definition  of  "economically 
disadvantaged  family  or  individual"    ' 
under  the  Act  continues  this  history  of 
administrative  flexibility. 

The  statutory  term  "economically 
disadvantaged  family  or  individual"  has 
its  principal  application  in  the  statutory 
allocation  formulas  for  basic  State  grant 
funds  reserved  for  handicapped 
individuals  and  disadvantaged 
individuals.  Under  section  203  of  the  Act 
those  funds  are  allotted  among  eligible 
recipients  partly  on  the  basis  of  actual 
enrollments  of  economically 
disadvantaged  individuals.  The  use  of 
economically  disadvantaged 
enrollments  to  allocate  funds  reserved 
for  handicapped  and  disadvantaged 
individuals  was  a  feature  of  the  Senate 
bill  that  was  adopted  in  conference. 
With  respect  to  the  intended  meaning  of 
the  term  "economically  disadvantaged 
family  or  individual"  for  this  purpose,  • 
the  Senate  Report  acknowledged  the 
need  for  administrative  flexibility  and 
sanctioned  the  State  practice  of  using 
existing  student  counts,  such  as 
eligibility  for  free  or  reduced-price 
school  lunches  or  Pell  Grant  recipients 
(Senate  Report  No.  9&-507,  96th  Cong. 
2nd  Sess.  at  16).  Thus,  the  definition  in 
§  400.4(b)  is  consistent  with  this 
important  aspect  of  the  legislative 
history  of  the  Carl  D.  Perkins  Act. 
Finally  there  is  the  question  of 
administrative  feasibility.  While  it 
would  be  possible  for  the  Secretary  to 
establish  inflexible  qualifying  income 
levels  that  are  based  on  Department  of 
Commerce  data  for  families  and 
students  at  the  secondary  and 
postsecondary  levels,  every 
participating  local  educational  agency  or 
postsecondary  educational  institution 
would  have  to  canvass  their  enrollments 
every  year  to  identify  students  at  or 
below  the  prescribed  income  level  for 
the  purpose  of  fund  allocation.  Clearly, 
this  would  be  a  substantial 
administrative  burden  upon  eligible 
recipients,  one  that  might  discourage 
their  participation  in  the  program,  and 
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an  intrusive  practice  with  respect  to 
intended  program  beneficiaries.  There  is 
no  legislative  history  which  suggests 
Congress  intended  to  impose  such 
burdens  on  eligible  recipients,  students, 
or  their  families.  Moreover,  these 
potential  difficulties,  as  well  as  the  risk 
of  Federal  ir.trusiveness,  are  eliminated 
by  permitting  the  States  and  eligible 
recipients  to  utilize,  on  a  uniform  basis, 
the  income  data  that  is  already 
available  to  them. 

Comment.  One  cofnmenter  suggested 
that  however  a  State  chooses  to  define 
an  "economically  disadvantaged  family 
or  individual,"  such  criterion  or  criteria 
should  be  applied  consistently 
throughout  the  State. 

Response.  No  change  has  been  made. 
The  phrase  "on  the  basis  of  uniform 
methods,"  in  the  definition,  indicates 
that  a  State  must  use  the  same  measures 
to  identify  low  income  families  or 
individuals  served  by  eligible 
receipients. 

Comment.  A  commenter  pointed  out 
that  §  400.4(b),  in  listing  the  options 
from  which  a  State  might  choose  in 
developing  its  own  definition  of  the  term 
"economically  disadvantaged  family  or 
individual."  mixes  both  receipt  of 
benefits  with  eligibility  to  receive 
benefits.  The  commenter  asked  that  this 
be  clarified. 

Response.  No  change  has  been  made. 
The  criterion  involving  the  Pell  Grants 
continues  to  refer  to  a  person's  receipt 
of  a  Pell  Grant  or  comparable  State 
program  of  need-based  financial 
assistance.  Eligibility  determinations 
under  such  programs  can  be  complex 
and  time-consuming.  It  is  unlikely  that 
State  or  local  officials  administering 
programs  under  the  Act  could  make 
such  determinations  in  the  abstract. 

Comment.  Several  commenters 
suggested  that  the  definition  of  "eligible 
recipient"  be  changed  to  include 
community-based  organizations  for  the 
purposes  of  the  Act  except  when  they 
are  prohibited  from  being  eligible 
recipients  by  specific  language  in  the 
regulations. 

Response.  No  change  has  been  made. 
Community-based  organizations  are  not 
included  in  the  statutory  definition  of 
eligible  recipient.  Although  community- 
based  organizations  are  eligible  to 
receive  funds  directly  from  the  State 
under  5  401.55(c).  they  do  not  become 
eligible  recipients,  as  defined  in  §  400.4, 
when  such  an  award  is  made. 

Comment.  One  commenter  expressed 
the  view  that  State-recognized  consortia 
of  high  school  be  recognized  as  eligible 
recipients  under  the  Act. 

Response.  No  change  has  been  made. 
If  such  consortia  constitute  local 
educational  agencies,  as  defined  in  the 


Act.  they  are  eligible  recipients  under 
the  Act. 

Comment.  A  number  of  commenters 
recommended  that  the  definition  of 
"handicapped"  in  §  400.4(b]  be  modified 
because  they  were  under  the  impression 
that  persons  with  multiple  handicaps 
are  excluded  from  the  definition. 

Response.  A  change  has  been  made. 
The  definition  of  "handicapped"  in 
§  400.4(b)  now  includes  "deaf-blind" 
and  "multi-handicapped."  and  is  now 
substantially  the  same  as  the  definition 
of  "handicapped  children"  in  34  CFR 
300.5(a)  applicable  to  Part  B  of  the 
Education  of  the  Handicapped  Act,  as 
amended. 

Comment.  Several  commenters  were 
concerned  that  the  definition  of 
"handicapped"  in  §  400.4(b)  referred  to 
"special  education  assistance"  rather 
than  to  "special  educational  assistance." 

Response.  No  change  has  been  made. 
Section  521(15)  of  the  Act,  as  did  section 
195(7)  of  the  Vocational  Education  Act. 
refers  to  students  who  cannot  succeed 
in  regular  vocational  education 
programs  without  "special  education 
assistance."  The  Secretary  believes  that 
the  principal  purpose  of  the  statutory 
and  regulatory  definition  is  to  identify 
the  individuals  who  are  eligible  to  be 
served  with  funds  reserved  for  the 
handicapped  under  Title  II  of  the  Act 
and  not  to  govern  the  types  of 
supplementary  or  additional  services 
that  are  provided  or  the  administrative 
responsibilities  for  such  services  at  the 
State  level. 

Comment.  One  commenter  questioned 
why  the  definition  of  "handicapped" 
refers  to  "speech  or  language  impaired" 
when  the  statute  uses  the  term  "speech 
impaired"  only. 

Response.  No  change  has  been  made. 
The  term  "language  impaired"  was 
added  to  make  the  definition  of 
"handicapped"  consistent  with  the 
definition  of  the  term  in  the  Education  of 
the  Handicapped  Act.  Item  248  of  the 
Conference  Report  shows  that  Congress 
intended  the  definitions  to  be  consistent. 
House  Report  No.  98-1129,  98th  Cong.  2d 
Sess.  p.  100. 

Comment.  One  commenter 
recommended  that  the  definition  of 
"handicapped"  be  extended  to  include 
language  from  Item  248  of  the 
Conference  Report  which  says: 

"It  is  the  managers'  intent  that 
handicapped  individuals  in  secondary 
institutions  fall  under  the  definition  of 
handicapped  individual  contained  in  the 
Education  of  the  Handicapped  Act.  and 
therefore  are  enrolled  in  special 
education  and  have  an  individualized 
education  program.  Handicapped 
individuals  enrolled  in  postsecondary 
institutions,  who  fall  under  the 


definition  contained  in  section  521  of 
this  Act.  need  not  meet  the  criteria  of 
being  enrolled  in  special  education." 

Response.  No  change  has  been  made. 
The  Secretary  interprets  the  language  of 
the  Conference  Report  to  mean  that  to 
be  eligible  for  services  supported  by 
funds  reserved  for  handicapped 
individuals  under  Title  II  of  the  Act, 
handicapped  individuals  who  are 
enrolled  in  postsecondary  institutions 
need  not  have  an  individualized 
education  program  or  be  enrolled  in  a 
special  education  program.  However, 
the  Secretary  does  not  believe  it  is 
necessary  to  include  additional 
regulatory  language  in  the  definition. 

Comment.  One  commenter  wanted  the 
definition  of  "limited  English 
proficiency"  expanded  to  include 
Hawaiian  students. 

Response.  No  change  has  been  made. 
The  definition  is  taken  directly  from 
section  521(18)  of  the  Act -which 
incorporates  the  definition  in  section 
703(a)(1)  of  the  Elementary  and 
Secondary  Education  Act.  The  definition 
does  cover  Hawaiian  students  whose 
native  language  is  a  language  other  than 
English  or  who  have  sufficient  difficulty 
speaking,  reading,  writing,  or 
understanding  the  English  language. 

Comment.  One  commenter  suggested 
that  the  definition  of  "local  educational 
agency"  be  broadened  to  specifically 
include  elementary  or  secondary 
schools  on  Indian  Reservations  operated 
directly  by  the  Bureau  of  Indian  Affairs 
or  community  controlled  schools  funded 
by  the  Bureau  of  Indian  Affairs  through 
contracts  under  the  Indian  Self- 
Determination  Act. 

Response.  No  change  has  been  made. 
The  definition  of  local  educational 
agency  is  statutory. 

Comment.  One  commenter  noted  that 
section  521(22)  of  the  Act  (definition  of 
private  vocational  training  institutions) 
requires  the  Secretary  to  publish  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
agencies  which  the  Secretary 
determines  to  be  reliable  authority  as  to 
the  quality  of  education  or  training 
afforded.  The  commenter  asked  if  such  a 
list  has  been  published. 

Response.  No  change  has  been  made. 
The  Secretary  has  published  such  a  list 
which  is  entitled  Nationally  Recognized 
Accrediting  Agencies  and  Associations. 

Comment.  One  commenter  suggested 
revisions  to  the  definition  of  "vocational 
student  organizations"  to  allow  students 
who  have  been  enrolled,  but  are  not 
currently  eim>lled  in  vocational 
education  programs,  to  continue  to 
participate  in  the  vocational  student 
organization  in  keeping  with  the 
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organization's  charter,  by-laws,  and 
constitution. 

Response.  No  change  has  been  made. 
The  definition  is  statutory. 

Comment.  One  commenter  was 
pleased  that  the  regulations  did  not 
define  the  terms  "work-study."  "work 
experience,"  and  "work-site  learning." 
Other  commenfers  recommended  that 
the  term  "marketable  skills  '  in 
§  401.55(a)  be  defined. 

Response.  No  change  has  been  made. 
Since  the  Act  does  not  define  the  terms, 
the  Secretary  believes  the  States  should 
have  the  discretion  to  define  the  terms, 
consistent  with  the  purposes  of  the  Act. 

Comment  Several  coinmenters 
suggested  adding  language  which  would 
define  occupationally  specific  program 
areas.  For  instance,  commenters 
suggested  definitions  for  modem 
agricultural  arts  and  industrial  arts. 

Response.  No  change  has  been  made. 
Adding  a  definition  for  each 
occupationally  specific  program  area 
could  prove  unduly  restrictive. 
Determinations  about  occupational 
progiam-specific  definitions  are 
appropriately  left  to  the  States. 

Part  400— General 

Comment.  Several  commenters  asked 
that  section  3(a)  of  Pub.  L  9ft-524 
(Transition  Provisions)  be 
administratively  interpreted  to  allow 
States  flexibility  in  program 
administration  for  program  year  1965- 
88.  Other  commenters  felt  that  section 
3(a)(2)  of  Pub.  L  98-524  provides  a  legal 
basis  for  States  to  phase  in  the 
application  of  the  additional  or 
supplemental  cost  requirement  as  it 
applies  to  separate  programs  for 
handicapped  and  disadvantaged 
students  under  Pari  A  of  Title  11  of  the 
Act.  Other  commenters  recommended 
that  the  regulations  include  a  transition 
period  in  order  to  provide  for  the 
phasing  in  of  the  "non-maintenance" 
requirement  for  certain  programs 
authorized  by  Title  II,  Part  B  of  the  Act. 

Response.  No  change  has  been  made. 
The  Secretary  recognizes  the  flexibility 
afforded  States  during  the  period  of 
transition  under  section  3(a)(2)  of  Pub.  L. 
98-524.  but  believes  that  detailed  and. 
possibly  restrictive,  regulations  are  not 
warranted.  The  Secretary  believes  the 
transition  authority  is  best  implemented 
on  a  case-by-case  basis.  Additional 
guidance  regarding  the  use  of  the 
carryover  funds  and  current  year  funds 
under  section  3(a)  of  Pub.  L  98-524  is 
contained  in  Appendix  B. 

Comment.  One  commenter  suggested 
that  the  regulations  should  require 
parental  consultation  in  the  design  and 
implementation  of  programs,  as 
authorized  by  section  427  of  the  General 


Education  Provisions  Act  and  should  set 
forth  criteria  designed  to  encourage  suth 
participation. 

Response.  No  change  has  been  made. 
While  the  Secretary  has  authority  to 
promulgate  regujetions  designed  to 
encourage  pa;«htal  participation  in  the 
administration  of  programs,  and 
encourage  State  and  local  program 
administrators  to  do  so  whenever 
appropriate,  the  Secretary  does  not 
believe  such  regulations  are  warranted 
at  the  present  time.  The  Secretary 
believes  that  these  regulation^  provide 
adequate  opportunities  for  parental 
involvement.  For  example,  §  401.18(b) 
requires  States  to  hold  public  hearings 
on  the  State  plan  during  its  development 
so  that  intended  organizations  and 
groups  have  an  opportunity  to  present 
their  views  and  make  recommendations. 
In  addition,  at  the  local  level,  i  401.41(c) 
requires  eligible  recipients  to  make  their 
local  applications  available  for  review 
and  comment  by  all  interested  parties. 
The  Secretary  wishes  to  avoid 
unnecessarily  detailed  and  inflexible 
requirements  regarding  parental 
participation.  However,  should  these 
regulations  not  result  in  appropriate 
involvement  by  parents,  the  Secretary 
will  consider  additional,  more 
prescriptive  requirements. 

Part  401— State  Vocatioiial  Education 
Program 

Section  401. 11    State  board 
responsibilities. 

Comment  One  commenter  felt  that 
§  401.11(b)  should  be  changed  to  make  it 
clear  that  the  State  Board  for  Vocational 
Education  is  tlJe  "ultimate  authority  in 
the  development  and  evaluation  of  the 
State's  program  of  vocational 
education." 

Response.  No  change  has  been  made. 
Section  401.11  of  the  regulations  reflects 
the  language  of  the  Act  and  Usts  die 
non-delegable  responsibilities  of  the 
State  board  which  include  program 
development  and  evaluation. 
Furthermore,  §  401.10  stipulates  that  the 
"State  Board  of  Vocational  Education" 
shall  be  the  "sole  State  agency 
responsible  for  the  administration  or  the 
supervision  of  the  State's  vocational 
education  program." 

Comment.  Several  commenters 
proposed  that  §  401.11(f)  include  more 
guidance  to  State  boards  on  matters 
such  as  what  constitutes  "necessary" 
procedures  to  implement  State-level 
coordination  with  the  State  job  training 
coordinating  council  under  JTPA. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  believe 
additional  regulations  are  warranted. 
Each  State  has  its  own  unique  needs 


and  conditions  which  affect  such 
procedures.  The  States  are  free  to 
develop  their  own  methods  of 
coordination  which  are  most 
appropriate  to  their  respective 
circumstances. 

Comment.  One  commenter  suggested 
that  the  State  board  should,  among  its 
other  principal  responsibilities,  be  given 
the  task  of  monitoring  the  compliance  of 
eligible  recipients  and  other  with  civil 
rights  laws. 

Response.  No  change  has  been  made. 
The  non-delegable  responsibilities  of  the 
State  board  are  established  by  section 
111(a)(1)  of  the  Act.  However,  neither 
the  Act  nor  the  regulations  prohibit  the 
State  board  from  carrying  out  additional 
related  responsibilities. 

Section  401.12    Additional 
responsibilities  of  the  State  board. 

Comment.  One  commenter 
recommended  a  modification  to 
§  401.12(a)  which  requires  Uie  State 
board  to  provide  private  industry 
councils  formed  under  section  102  of 
JTPA  with  a  listing  of  all  programs 
assisted  under  the  Act.  The  requested 
modification  involved  the  timing  of  this 
requirement  and  the  need  for  this  listing 
to  be  repeated  on  a  regular  basis. 
Another  commenter  suggested  that  the 
regulations  provide  guidance  on  how  the 
list  of  programs  should  be  structured. 

Response.  A  change  has  been  made. 
Congress  intended  that  vocational 
education  programs  be  closely 
coordinated  with  training  and  retraining 
programs  under  other  Federal  statutes 
such  as  the  JTPA.  Therefore.  §  401.12(a) 
now  clarifies  that  the  hsting  of  programs 
under  the  Act  given  to  private  industry 
councils  be  kept  current  so  that  those 
councils  have  an  up-to-date 
understanding  of  the  programs  assisted 
under  the  Act.  This  would  require 
States,  for  example,  to  update  the 
program  listing  whenever  State  plans 
are  approved  or  when  other  significant 
funding  decisions  are  made.  The 
Secretary  does  not  believe  that  more 
detailed,  prescriptive  requirements 
regarding  program  lists  are  warranted. 

Comment.  One  commenter  suggested 
replacing  the  requirement  in 
§  40l.l2(b)(3)(ii)  that  support  for 
technical  committees  come  from  the 
State's  portion  of  the  basic  State  grant 
allotment  (no  more  than  20%  of  the  total 
allotment)  with  "...  a  State  may 
consider  funds  used  to  support  technical 
committees  as  part  of  the  State's 
portion."  The  commenter  suggested  that 
the  change  would  allow  States  to 
delegate  responsibility  for  technical 
committees  to  eligible  recipients  with 
expertise  in  curriculum  development. 
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thereby  avoiding  using  funds  for  State 
administration. 

Response.  No  change  has  been  made. 
Section  111(d)  of  the  Act  dearly  imposes 
the  requirement  to  establish  technical 
committees  upon  State  boards.  As  such, 
support  funds  must  be  counted  against 
the  maximum  of  20  percent  of  the 
allotment  allowed  for  State  activities. 

Comment.  One  commenter  asked  why 
§  401.12(b)(1)  of  the  regulations  requires 
States  to  establish  "at  least  two 
technical  committees"  while  section 
111(d)  of  the  Act  uses  the  phrase  "a 
limited  number  of  technical 
committees."  The  commenter  also  asked 
why  a  number  was  specified,  and 
suggested  the  number  be  left  up  to  the 
States. 

Response.  No  change  has  been  made. 
Section  111(d)  of  the  Act  clearly  requires 
that  more  than  one  technical  committee 
be  established.  To  clarify  this 
requirement,  the  Secretary  specified  the 
least  restrictive  definition  of  this 
requirement  which  is  "at  least  two 
technical  committees."  Apart  from  this 
interpretation  of  the  Act,  the  States  are 
free  to  establish  whatever  number  of 
committees  they  deem  appropriate. 

Comment.  Several  commenters 
wanted  a  provision  added  to  §  401.12 
that  would  require  the  State  board  to 
ensure  that  all  funds  spent  under  the 
authority  of  S  401.13(a).  including 
expenditures  for  the  sex  equity  program 
and  the  program  for  single  parents  and 
homemakers,  would  be  spent  in  a 
manner  consistent  with  the 
requirements  of  the  Act.  The 
commenters  also  wanted  language 
added  to  S  401.12  that  would  require  the 
State  board  to  establish  an  oversight 
and  monitoring  system  to  implement  this 
requirement. 

Response.  No  change  has  been  made. 
No  additional  regulatory  requirements 
are  necessary.  The  State  plan  contains 
assurances  that  the  State  board  will 
comply  with  all  the  requirements  of 
Titles,  I,  II,  UI,  and  V  of  the  Act, 
including  those  identified  by  the 
commenters,  as  well  as  a  description  of 
the  planned  uses  of  Federal  funds.  A 
separate  administrative  monitoring 
system,  in  addition  to  whatever 
administrative  management  system  the 
State  establishes  to  ensure  compliance 
with  the  Act,  would  be  burdensome  and 
unnecessary. 

Section  401.13    Duties  of  the  sex  equity 
coordinator. 

Comment  Several  commenters 
requested  that  S  401.13  include  a  more 
speci^c  explanation  of  the  role  and 
responsibilities  of  the  sex  equity 
coordinator. 


Response.  No  change  has  been  made. 
The  Secretary  believes  that  the  statute 
and  these  regulations  provide  sufficient 
guidance,  and  that  additional 
regulations,  which  might  inappropriately 
limit  State  flexibiUty,  are  not  warranted. 
Section  111(b)(1)  of  the  Act  and 
§  401.13(a)  of  the  regulations  require  the 
State  to  "assign  one  individual  within 
the  appropriate  agency  established  or 
designated  by  the  State  board  ...  to 
administer  vocational  education 
programs  within  the  State,  to  work  full 
time  to  assist  the  State  board"  to  carry 
out  a  variety  of  activities  intended  to 
eliminate  sex  discrimination  and  sex 
stereotyping  in  vocational  education 
programs.  In  addition,  this  full  time 
individual  must  administer  the  program 
for  single  parents  and  homemakers  and 
the  sex  equity  program  authorized  by 
Title  II  of  the  Act.  The  Secretary 
believes  that  Congress  intended  the 
States  to  have  considerable  latitude  in 
defming  the  exact  organizational 
placement  and  responsibilities  of  this 
individual  with  respect  to  the 
performance  of  his  or  her  mandated 
duties,  and  these  regulations  reflect  that 
intended  latitude. 

Comment.  One  commenter  requested 
clarification  on  the  time  frame  for 
carrying  out  activities  listed  in 
§  401.13(a).  The  commenter  particularly 
wanted  to  know  whether  the  activities 
are  required  on  an  annual  basis. 

Response.  No  change  has  been  made. 
The  activities  listed  in  $  401.13(a)  are 
part  of  a  State's  continuing 
administrative  activities,  as  set  forth  in 
its  State  plan.  Thus,  the  activities  must 
be  performed  during  the  period  covered 
by  the  State  plan. . 

Comment.  One  commenter 
recommended  §  401.13(a)(1)  be  revised 
to  permit  the  State  to  determine  the 
individual  who  should  administer  the 
single  parents  and  homemakers 
program. 

Response.  No  change  has  been  made. 
Section  111(b)(1)(A)  of  the  Act 
specifically  requires  that  the  "sex  equity 
coordinator"  administer  the  single 
parents  and  homemakers  program. 

Comment  Several  commenters 
suggested  adding  a  requirement  that  the 
"sex  equity  coordinator"  be  responsible 
for  supervising  staff  hired  to  assist  in 
monitoring,  oversight,  and  disbursement 
of  funds  for  programs  serving  single 
parents  and  homemakers  and  those 
designed  to  eliminate  sex  bias  and 
stereotyping. 

Response.  No  change  has  been  made. 
While  section  111(b)  of  the  Act  refers  to 
the  "sex  equity  coordinator"  as  being 
assigned  "within  the  appropriate  agency 
established  or  designated  by  the  State 
board  ...  to  administer  vocational 


education  programs."  the  Secretary  does 
not  believe  that  regulations  dealing  with 
such  details  as  supervisory 
responsibilities  are  warranted. 
However,  under  the  Act,  the  sex  equity 
coordinator  remains  responsible  for 
administering  the  sex  equity  program 
and  the  program  for  single  parents  and 
homemakers  under  Title  II  of  the  Act 

Comment.  Several  commenters 
suggested  requiring  the  State  board  to 
ensure  that  funds  for  programs 
administered  by  the  "sex  equity 
coordinator"  be  used  for  the  purposes 
and  in  the  manner  described  in 
§  401.13(a)  (1)  through  (8),  which 
describes  personnel  requirements 
regarding  the  elimination  of  sex 
discrimination  and  sex  stereotyping. 

Response.  No  change  has  been  made. 
The  "sex  equity  coordinator" 
administers  the  programs  within  the 
State  that  serve  single  parents  and 
homemakers  and  the  programs  designed 
to  eliminate  sex  bias  and  stereotyping 
under  sections  201  (f)  and  (g)  of  the  Act, 
respectively.  The  uses  of  funds  for  these 
two  programs  are  described  in  §§  401.55 
and  401.56  of  the  regulations.  The 
suggested  change  would  be  inconsistent 
with  the  Act  because  the  activities 
described  in  §  401.13(a)  (1)  through  (8) 
are  to  be  supported  by  the  minimum 
$60,000  reserved  under  $  401.13(b). 

Comment  Several  commenters 
suggested  adding  a  new  paragraph  to 
S  401.13  which  would  give  the  "sex 
equity  coordinator,"  at  the  discretion  of 
the  Slate  board,  authority  to  administer 
all  funds  for  vocational  education 
programs  serving  single  parents  and 
homemakers  and  programs  designed  to 
eliminate  sex  bias  and  stereotyping 
under  any  provision  of  the  Act  where 
women  are  served,  including  Consumer 
and  Homemaking  and  Industry- 
Education  Partnership  Programs  under 
Title  III  of  the  Act 

Response.  No  change  has  been  made. 
The  regulations  reflect  the  intent  of 
Congress  that  the  "sex  equity 
coordinator"  administer  the  programs 
described  in  sections  201  (f)  and  (g)  of 
the  Act  which  serve  single  parents  and 
homemakers  and  those  designed  to 
eliminate  sex  bias  and  stereotyping  as 
well  as  work  full  time  to  assist  the  State 
board  to  eliminate  sex  bias  and 
stereotyping  in  vocational  education.  To 
the  extent  that  additional  programmatic 
requirements  are  fully  consistent  with 
these  statutory  requirements,  these 
regulations  do  not  preclude  them.  For 
example,  §  401.103(b)  authorizes  the  sex 
equity  coordinator  to  administer 
programs  under  Title  III,  Part  C  for 
single  parents  or  homemakers. 
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Comment.  One  commenter  asked  why 
§  401.13(b)  requires  the  $60,000  minimum 
for  eliminating  sex  discrimination  and 
sex  stereotyping  to  be  reserved  in  a 
program  year  rather  than  a  fiscal  year. 
The  commenter  also  asked  the  rationale 
for  adding  the  phrase  "including  the 
provision  of  necessary  and  reasonable 
sfafT  support." 

Response.  No  change  has  been  made. 
The  substitution  of  "program  year"  for 
"fiscal  year"  in  the  proposed  regulations 
was  made  to  make  funding,  program, 
and  reporting  cycles  consistent 
throughout  the  regulations.  However, 
the  reference  to  program  year  in  the 
final  regulations  has  been  removed 
because  it  is  not  needed  to  explain  that 
at  least  $60,000  must  be  reserved  for  the 
activities  of  the  "sex  equity  coordinator" 
from  each  basic  State  grant  allotment. 
The  phrase  "including  the  provision  of 
necessary  and  reasonable  staff  support" 
was  added  in  order  to  make  clear  that 
funds  reserved  for  the  "sex  equity 
coordinator"  may  be  used  for  his  or  her 
support  staff. 

Section  401.14    State  council — 
establishment. 

Comment.  One  commenter  reasoned 
that,  since  the  definition  of  "State 
board"  in  §  400.4(b)  and  other 
regulations  (e.g.,  §  401.10)  referred  to  the 
"State  board  of  vocational  education." 
then  §  401.14,  concerning  appointment  of 
the  State  Council,  should  be  revised  to 
substitute  "State  board  of  vocational 
education"  for  the  "State  board  of 
education." 

Response.  No  change  has  been  made. 
A  review  of  the  legislative  history  of  the 
Act,  including  Item  178  of  the 
Conference  Report,  House  Report  No. 
9&-1129, 98th  Cong.  2d  Sess.  p.  89. 
demonstrates  that  Congress  intended 
the  conditional  appointment  authority  to 
be  vested  in  the  State  board  of 
education. 

Comment.  One  commenter  was 
concerned  that  {  401.14  does  not  make  it 
sufficiently  clear  that  the  State  council 
was  intended  to  be  an  independent 
organization,  free  of  programmatic  or 
administrative  control  by  other  State 
boards,  agencies,  and  individuals.  This 
commenter  implied  that  at  least  one 
State  was  contemplating  assigning  the 
State  council's  functions,  or  perhaps  its 
staff,  to  some  other  agency. 

Response.  No  change  has  been  made. 
Section  401.16(c)(l)(ii)  clearly  states  that 
State  councils  are  to  carry  out  their 
functions  independent  of  programmatic 
and  administrative  control  by  other 
State  boards,  agencies,  and  individuals. 
A  further  indication  of  the  Council's 
independence  is  found  in  S  401.16(c)(2) 
which  provides  that  the  expenditure  of 


funds  awarded  to  State  councils  are 
solely  determined  by  the  State  council 
and  may  not  be  diverted  or 
reprogrammed  for  any  other  purpose  by 
any  State  board,  agency,  or  individual. 

Comment.  Several  commenters  were 
concerned  that,  while  the  Act  provides 
for  an  orderly  transition  from  the 
National  Advisory  Council  on 
Vocational  Education  to  the  National' 
Council  on  Vocational  Education  (Title 
V,  section  3(b)(2)).  there  is  no  similar 
"transition  opportunity"  regarding  State 
Advisory  Councils  on  Vocational 
Education.  These  commenters  felt  that 
the  Congress  meant  to  "maintain 
continuity"  from  one  organization  to  the 
other,  at  both  the  national  and  State 
levels. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  believe  that 
detailed,  and  possibly  inflexible, 
regulations  governing  the  transition  from 
State  Advisory  Councils  for  Vocational 
Education  under  the  Vocational 
Education  Act  to  State  Councils  on 
Vocational  Education  under  the  Carl  D. 
Perkins  Act  are  warranted.  As  a 
practical  matter,  the  transition  to  State 
councils  under  the  Carl.  D.  Perkins 
Vocational  Education  Act  commenced 
long  before  the  effective  date  of  these 
regulations,  as  part  of  the  broader  effort 
States  made  to  prepare  for  the  operation 
of  programs  under  that  Act.  Moroever. 
under  the  Act.  State  councils  are 
intended  to  function  with  a  great  degree 
of  independence.  With  respect  to  the 
transfer  and  disposition  of  property  and 
records,  of  course,  applicable  Federal 
and  State  law  does  apply. 

Section  401.15    State  council — 
membership  requirements. 

Comment.  One  commenter  suggested 
that  the  membership  requirements  of  the 
State  council  be  changed  to  mandate 
representation  of  specific  groups  with 
significant  numbers  of  economically 
disadvantaged  persons. 

Response.  No  change  has  been  made. 
The  membership  requirements  of  the 
State  council  are  statutory.  However, 
§  401.15(a)  does  require  that  each  State 
council  be  broadly  representative  of 
citizens  and  groups  within  the  State 
having  an  interest  in  vocational 
education. 

Comment.  One  commenter  suggested 
that,  since  State  council  members 
appointed  under  the  Vocational 
Education  Act  had  been  appointed  to 
staggered  terms,  the  regulations  for  the 
Carl  D.  Perkins  Act  should  stipulate  this 
same  arrangement. 

Response.  No  change  has  been  made. 
The  Vocational  Education  Act 
mandated  that  members  of  State 
advisory  councils  be  appointed  to 


staggered  terms;  the  Carl  D.  Perkins  Act 
carries  no  such  requirement.  However. 
the  State  has  the  option  of  appointing  its 
new  State  council  membership  in  this 
way.  If  council  members  are  appointed 
to  staggered  terms,  the  appointing 
authority  must  maintain  a  duly  certified 
State  council,  as  required  by  the  Carl  D. 
Perkins  Act,  throughout  the  State  plan 
period. 

Comment.  Several  commenters 
recommended  that  i  401.15  be  revised  to 
prohibit  State  board  members  or  State 
agency  employees  who  are  directly 
involved  in  State  administration  of 
vocational  education  from  serving  as 
members  of  the  State  council. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  believe  that 
detailed  regulations  regarding  the 
membership  of  the  State  councils  are 
warranted.  However,  the  Secretary 
believes  that  the  appointments 
mentioned  in  the  comment  may  be 
inconsistent  with  the  intended 
independence  of  the  State  council. 

Comment.  One  commenter  requested 
that  §  401.15(c)  be  revised  to  name  the 
State  Apprenticeship  and  Training 
Councils  as  a  specific  source  from  which 
to  obtain  members  on  the  new  State 
councils. 

Response.  No  change  has  been  made. 
Section  401.15(c)  repeats  the  wording  of 
the  Act  which  stipulates  that,  "the  State 
shall  give  due  consideration  to  the 
appointment  of  individuals  who  serve 
on  a  private  industry  council  under 
JTPA,  or  on  State  councils  established 
under  other  related  Federal  programs." 
The  State  Apprenticeship  and  Training 
Council  is  such  a  State  council,  and  it 
would  be  appropriate  for  members  of 
this  council,  among  others,  to  be 
considered  for  membership  on  the  State 
Council  on  Vocational  Education. 

Section  401.16    State  council — 
responsibilities. 

Comment.  One  commenter  asked  why 
§  401.16(b)(1)  states  that  the  State 
council  and  the  State  board  must  meet 
while  the  State  plan  is  being  developed, 
while  section  112(d)(1)  of  the  Act 
requires  that  such  meeting  be  held 
during  the  "planning  year." 

Response.  No  change  has  been  made. 
The  Act  uses  a  variety  of  undefined 
terms  concerning  planning  and  program 
operations.  These  include  "planning 
year."  "planning  period,"  and  "planning 
program  periods."  In  order  to  avoid 
confusion  over  these  terms  and  carry 
out  the  intent  of  the  Act  that  the  Council 
be  involved  in  the  planning  process,  the 
regulations  require  that  the  meeting  take 
place  while  the  State  plan  is  being 
developed. 


• 
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Comment.  One  commenter 
recommended  that  §  401.16(b)(1)  be 
modified  by  dropping  the  phrase  "or  its 
representative"  because  the 
development  of  the  State  plan  is  a  non- 
delegated  responsibility  of  the  State 
board. 

Response.  No  change  has  been  made. 
The  phrase  "or  its  representatives" 
appears  in  section  112(d)  of  the  Act  The 
statute  and  regulations  do  not 
contemplate  a  delegation  of  functions, 
but  merely  recognize  that  often  State 
board  members  do  not  personally 
participMe  in  meetings  where  State  plan 
provisions  are  drafted  or  developed. 

Comment.  One  commenter  noted  that 
neither  the  Act  nor  the  proposed 
regulations  indicate  to  whom  the  State 
Council  on  Vocational  Education  should 
direct  its  reports  of  fiscal  and  other 
analyses  or  studies  mandated  in 
§  401.16(b)  (3)  and  (6).  The  commenter 
recommended  that  additional  guidance 
be  provided. 

Response.  No  change  has  been  made. 
The  Act  does  not  clearly  indicate  to 
whom  the  specified  analyses  should  be 
directed,  and  the  Secretary  does  not 
believe  detailed  regulations  are 
warranted.  It  is  apparent  from  the 
statute,  however,  that  the  required 
analyses  are  intended  to  stimulate  the 
development  and  improvement  of 
vocational  education  programs  within 
the  State  and  that  this  purpose  would  be 
frustrated  unless  the  analyses  are 
distributed  to  those  organizations 
(including  the  State  board)  and 
individuals  within  the  State  that  are 
interested  in,  or  responsible  for,  doing 
so. 

Comment.  One  commenter  urged  that 
§  401.16(b)(8)  specifically  require  that 
the  report  to  the  State  board  by  the 
State  council  on  the  extent  to  which 
special  populations  are  being  provided 
with  "equal  access  to  quality  vocational 
education  programs"  correspond  to  the 
criteria  in  S  4G1.18(c)(4). 

Response.  No  dwnge  has  been  made. 
While  it  would  be  appropriate  in  some 
cases  to  apply  the  criteria  as  set  forth  in 
§  401.18(c)(4)  to  the  report  requirement 
set  forth  in  §  401.16(b)(8).  the  Secretary 
does  not  believe  inflexible  regulations 
are  warranted. 

Comment.  One  commenter  indicated 
that  S  401.16{b)(9)(ii)  requires  the  State 
councils  to  issue  their  reports  of  findings 
and  recommendations  in  writing.  The 
commenter  asked  if  this  meant  that  no 
oral  reports  or  recommendations  can  be 
made.  The  commenter  also  asked  if 
there  were  a  possibility  that  this 
requirement  might  inhibit  informal 
communications  between  the  State 
councils  and  the  groups  with  which  they 
must  work. 


Response.  No  change  has  been  made. 
The  Secretary  believes  that  the 
requirement  that  the  mandated  reports 
be  in  writing  is  implicit  in  the  statute. 
That  requirement  in  no  way  restricts 
informal  meetings  and  discussions  that 
are  usually  conducted  verbally. 

Section  401.17    State  plan- 
requirements. 

Comment  One  commenter  pointed  out 
that  S  401.17(b)  requires  States  to  carry 
out  programs  under  the  Act  on  the  basis 
of  program  years  which  coincide  with 
program  years  under  JTPA  while  the 
statute  requires  coterminous  "planning 
program  periods"  for  both  Acts.  The 
commenter  asked  why  the  language  was 
changed. 

Response.  No  change  has  been  made. 
The  term  "program  year"  was  used 
instead  of  "planning  program  periods" 
in  order  to  use  language  which  is 
consistent  with  the  "program  year" 
pl-anning  requirements  of  JTPA. 

Section  401.18    State  plan — 
development. 

Comment.  One  commenter 
recommended  that  §  401.18,  pertaining 
to  the  development  of  the  State  plan,  be 
revised  to  require  each  State  to  consider 
the  role  of  prevocational  education  as  a 
contributor  to  subsequent  enrollment  in 
vocational  education  programs.  The 
commenter  felt  that  the  regulations 
should  require  each  State  plan  to 
provide  for  "specific  treatment  of  each 
vocational  service  area's  (including 
Industrial  Arts)  contribution  to  the 
achievement  of  each  State's  overall 
objectives  for  vocational  education." 

Response.  No  change  has  been  made. 
Relatit-e  emphases  on  prevocational  and 
occupationally  specific  instroctional 
programs  are  decisions  that  should  t>e 
left  to  the  State.  The  Act  does  not 
impose  such  a  requirement  and  the 
Secretary  believes  that  within  the 
requirements  of  the  law,  States  should 
be  free  to  develop  their  State  plans 
according  to  their  own  needs. 

Comment.  Several  commenters  asked 
that  §  401.18(a)  be  changed  to  require 
States  to  involve  community-based 
organizations  (CBOs)  in  the 
development  of  State  plans.  The 
commenters  felt  that  both  State  boards 
and  State  councils  should  be  required  to 
collaborate  with  CBOs. 

Response.  No  change  has  been  made. 
The  law  and  regulations  adequately 
address  the  commenters'  concerns  and 
the  Secretary  does  not  believe  that 
additional  regulatory  requirements  are 
warranted.  Section  401.18(b)  requires 
that  the  State  board  "conduct  public 
hearings  in  the  State,  after  appropriate 
and  sufficient  notice,  for  the  purpose  of 


affording  all  segments  of  the  public  and 
interested  organizations  and  groups  an 
opportunity  to  present  their  views  and 
make  recommendations."  Thus,  CBOs 
would  have  an  opportunity  to  comment 
as  part  of  the  State  plan  development 
process  at  one  of  the  statewide  public 
hearings. 

Comment.  One  commenter  pointed  out 
that  §  401.18(b)  of  the  regulations 
stipulates  that  the  State  shall  conduct 
"at  least  two  pubhc  hearings"  to 
develop  its  plan  while  section 
113(a)(2)(B)  of  the  Act  uses  the  term 
"hearings"  without  assigning  a  number. 
The  commenter  i>roposed  the  possibility 
that  specifying  a  number  might  have  a 
"chilling  effect"  and  discourage  States 
from  holding  more  than  two  meetings. 

Response.  No  change  has  been  made. 
As  with  the  number  of  technical 
committees  which  must  be  established, 
the  Act  speaks  to  the  requirement  for 
public  hearings  in  the  plural.  The  Act 
clearly  requires  that  more  than  one 
hearing  take  place.  The  least  restrictive 
inter.rretation  of  more  than  one  is  "at 
leasi  two,"  and  the  Secretary  does  not 
believe  that  clarifying  the  statute  in  this 
regard  will  discourage  States  from 
holding  a  greater  number  of  hearings. 

Comment.  Several  commenters 
recommended  that  States  include  in 
their  State  plans  the  various  needs 
assessments  required  by  section 
113(a)(3)  of  the  Act  and  §  401.18(c)  of  the 
regulations 

Response.  No  change  has  been  made. 
Section  113(b)(2)  of  the  Act  stipulates 
only  that  each  State  plan  shall  "describe 
how  the  State  did  carry  out  the 
provisions  of  section  113(a)(3)."  This 
refers  to  the  methods  or  procedures 
used,  not  the  findings  that  resulted  from 
employing  such  methods  or  procedures. 
However,  a  State  may  decide  to  include 
in  its  State  plan  a  summary  of  the 
findings,  as  support  for  its  proposed  use 
of  Federal  funds. 

Comment.  Several  commenters 
pointed  out  that  Item  213  in  the 
Conference  Report  says:  "In  assessing 
the  capability  of  programs  for  special 
needs  groups  and  the  general  vocational 
student  population  in  meeting  general 
occupational  skills  and  improvement  of 
academic  foundations,  States  shall 
assess  whether  the  program  use 
problem-solving  and  basic  skills 
(including  mathematics,  reading,  writing, 
science,  and  social  studies)  in  a 
vocational  setting.  It  is  the  intent  to  give 
a  student  experience  in  and 
understanding  of  all  aspects  of  the 
industry  in  which  the  student  is 
preparing  to  enter."  (House  Report  No. 
98-1129,  98th  Cong.  2d  Sess.  p.  93).  The 
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cominenters  recommended  that  this 
language  be  included  in  the  regulations. 

Response.  No  change  has  been  made. 
In  essence,  the  regulations  in  %  401.18(c) 
already  reflect  the  Conference  Report 
language,  and  the  Secretary  does  not 
believe  that  additional  regulatory 
language  is  warranted. 

Comment.  One  commenter  requested 
S  401.18(c)(3)  be  changed  to  require  that 
the  State  board's  assessment  of  the 
access  of  special  needs  groups  to 
vocational  education  should  include  an 
assessment  prepared  by  the  personnel 
described  in  S  401.13. 

Response.  No  change  has  been  made. 
The  regulations  reflect  the  language  of 
the  Act  and  the  Secretary  does  not 
believe  that  additional  regulatory 
requirements  regarding  how  the 
mandated  assessments  are  performed 
are  warranted.  It  should  be  noted  that 
§  401.13(a)(4)  requires  the  sex  equity 
coordinator  to  submit  to  the  State  board 
an  assessment  of  the  State's  progress  in 
overcoming  sex  discrimination  and 
stereotyping.  The  State  board  may 
utilize  this  assessment  in  complying 
with  §  401.18(c)(3). 

Section  401.19    State  plan — content. 

Comment.  One  commenter  asked  why 
maintenance  of  effort  was  specifically 
included  in  §  401.19  (a)(1)  and  (b)(8). 

Response.  No  change  has  been  made. 
The  maintenance  of  effort  requirement 
was  specifically  identified  in 
§  401.19(a)(1)  of  the  regulations  in  order 
to  make  clear  to  States  that  the  general 
assurance  requirement  set  forth  in 
section  113(b)(1)  of  the  Act  included 
maintenance  of  effort.  Section 
401.19(b)(8)  of  the  regulations  makes 
clear  that  the  Department  may,  at  its 
discretion,  require  States  to  document 
their  assurance  that  fiscal  effort  has 
been  maintained. 

Comment.  One  commenter  pointed  out 
that  the  intent  of  Congress  as  reflected 
in  Item  226  of  the  Conference  Report. 
House  Report  No.  98-1129,  98th  Cong.  2d 
Sess.  p.  96,  was  that  awards  by  the  State 
to  State-operated  schools  or  institutions 
should  be  counted  as  part  of  the  80 
percent  minimum  local  share.  The 
commenter  felt  that  the  regulations  did 
not  make  this  point  clear. 

Response.  A  change  has  been  made. 
Language  has  been  added  in 
§  401.19(a)(4)  that  makes  clear  that 
awards  by  the  State  to  State-operated 
schools  or  institutions  are  counted  as 
part  of  the  80  percent  minimum  of  Title 
II  funds  that  must  go  to  eligible 
recipients. 

Comment.  One  commenter  felt  that 
the  requirement  in  S  401.19(a)(5)  that  100 
percent  of  the  funds  for  handicapped 
and  disadvantaged  individuals  be 


allotted  to  eligible  recipients  on  a 
formula  basis  restricts  the  function  of 
State  agencies  in  adjusting  programs, 
services,  and  activities  to  meet  the 
needs  of  target  groups. 

Response.  No  change  has  been  made. 
The  requirement  regarding  the 
distribution  of  funds  reserved  for 
handicapped  and  disadvantaged 
individuals  is  statutory'. 

Comment.  Several  commenters  felt 
that  the  statement  in  {  401.19(a)(6)(ii) 
"That  in  serving  homemakers  the  State 
will  give  special  consideration  to 
homemakers  who  because  of  divorce, 
separation,  or  the  death  or  disability  of 
a  spouse  must  prepare  for  paid 
employment"  could  be  interpreted  to 
mean  that  funds  under  section  201(f)  of 
the  Act  could  be  used  for  programs  and 
services  designed  to  serve  only  such 
displaced  homemakers.  The  commenters 
proposed  that  the  regulations  state  that 
these  funds  may  also  be  used  for 
programs  and  services  designed  to  serve 
only  single  parents. 

Response.  No  change  has  been  made. 
Section  113(b)(7)  of  the  Act  and 
9  401.19(a)(6)(ii)  of  the  regulations 
merely  require  the  State  to  give  special 
consideration  to  the  needs  of  certain 
displaced  homemakers  when  funding 
programs  under  section  201(f)  of  the  Act. 
Neither  the  Act  nor  the  regulations 
authorizes  the  State  to  ignore  the  needs 
of  other  homemakers  on  single  persons, 
and  programs  designed  for  such  persons 
are  authorized. 

Comment.  One  commenter  urged  that 
the  assurance  in  9  401.19(a)(8) 
concerning  evaluation  by  the  State 
board  be  more  detailed,  to  the  extent 
that  all  States  would  be  required  to  use 
a  single,  common  evaluation  design.  The 
commenter  also  recommended  several 
additional  evaluation  criteria.  Other 
commenters  recommended  different 
criteria,  according  to  their  own 
convictions  or  preferences. 

Response.  No  change  has  been  made. 
If  the  purpose  of  these  State  board 
evaluations  were  to  compare  programs 
and  accomplishments  in  each  State 
against  the  other  States,  there  would  be 
greater  justification  for  this  approach. 
However,  the  purpose  of  this  in-State 
evaluation  is  to  identify  those  programs 
which  are  effective  and  which  can  aid  in 
program  improvement.  Each  State  is 
encouraged  to  tailor  an  evaluation 
system  to  meet  its  own  needs  and 
circumstances,  building  upon  the 
minimum  three  measures  required  by 
the  Congress  in  section  113(b)(9)(A)  of 
the  Act.  The  Secretary  will  provide 
technical  assistance  for  these  purposes 
as  authorized  under  section  114(c)(l]  of 
the  Act. 


Comment.  One  commenter 
recommended  that  §  401.19(a)(9)  be 
expanded  to  include  the  following: 
'These  appropriate  measures  shall 
evaluate  the  effectiveness  of  these 
programs  according  to  the  disability 
groups  enumerated  in  the  definition  of 
'handicapped':  mentally  retarded,  hard 
of  hearing,  deaf,  speech  or  language 
impaired,  visually  handicapped, 
seriously  emotionally  disturbed. 
'  orthopedically  impaired,  other  health 
impaired  persons,  and  persons  with 
specific  learning  disabilities.  Measures 
which  only  use  the  undifferenti^ed 
category  of  'handicapped'  shall  be 
deemed  not  appropriate  under  these 
regulations." 

Response.  No  change  has  been  made. 
There  is  no  support  in  the  statute  or  its 
legislative  history  for  such  a 
requirement.  States  are  provided  the 
flexibility  to  determine  the  most 
appropriate  evaluative  measures. 

Comment.  Several  commenters 
recommended  that  §401.19(a)(10)  clarify 
whether  20  percent  of  the  eligible 
recipients  or  20  percent  of  the  programs 
must  be  evaluated  each  program  year. 
Some  commenters  wanted  to  know  if  all 
programs  must  be  evaluated  during  the 
five-year  period,  or  if  some  programs 
could  be  evaluated  twice  in  order  to 
meet  the  20  percent  requirement.  Other 
commenters  recommended  that  the 
regulations  clarify  that  the  evaluation 
requirement  applies  only  to  projects 
under  the  Act. 

Response.  A  change  has  been  made. 
Language  has  been  added  to 
9  401.19(a)(10)  which  clarifies  that  each 
program  year  a  State  must  evaluate  all 
projects,  services,  and  activities  of  at 
least  20  percent  of  the  participating 
eligible  recipients  supported  under  the 
Act  in  order  that  by  the  end  of  a  five- 
year  period,  every  local  project  which 
has  received  Federal  funds  will  have 
been  evaluated. 

Comment.  One  commenter  suggested 
that  9  401.19(a)(10)  be  changed  to 
require  States  to  use  a  statistically 
reliable  process  to  determine  the 
number  of  programs,  services  and 
activities  to  be  evaluated  in  the  twenty 
percent  of  the  eligible  recipients  to  be 
evaluated  annually. 

Response.  No  change  has  been  made. 
Item  231  of  the  Conference  Report, 
House  Report  No.  98-1129.  98th  Cong.  2d 
Sess.  p.  97,  makes  clear  that  Congress 
intended  each  local  project,  service,  or 
activity  supported  under  the  Act  to  be 
evaluated.  To  the  extent  that  certain 
projects  can  be  fairly  evaluated  using  a 
statistically  valid  sampling  process,  the 
regulations  do  not  preclude  such  an 
approach. 
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Comment.  One  commenter  felt  that 
the  regulations  should  require  the  State 
plan  to  include  provisions  for  curriculum 
and  curriculum  materials  development 
by  occupational  areas  for  secondary 
schools. 

Response.  No  change  has  been  made. 
There  is  no  statutory  authority  for  such 
a  requirement.  In  addition. 
§401.19(a)(ll)  requires  States  to  fund 
curriculum  development  programs  that 
further  the  goals  identified  in  the  State 
plan,  and  §  401.60(b)(2)  (Proposed 
§  401.60(a)(8))  permits  the  State  to  use 
Title  II,  Part  B  funds  for  such 
development.  The  definition  of 
"vocational  education"  in  §  400.4(b) 
includes  the  various  occupational  fields. 
Accordingly,  States  have  ample 
authority  to  pursue  curriculum 
development  in  those  areas  in  which 
there.is  a  need. 

Comment.  Several  commenters 
suggested  that  more  specific  directions 
be  given  in  §  401.19(a)(13)  on  how 
cooperation  between  the  State  board 
and  the  State  council  might  best  be 
achieved. 

Response.  No  change  has  been  made. 
As  a  general  matter,  while  the  Secretary 
encourages  maximum  cooperation 
between  State  boards  and  State 
councils,  the  Secretary  does  not  believe 
detailed,  prescriptive  regulations  are 
appropriate.  In  addition,  these 
regulations  already  provide  for 
extensive  coordination.  For  example, 
§  401.16(b)(1)  provides  that  the  State 
council  must  be  closely  involved  in  the 
development  of  the  State  plan,  while 
§  401.16(b)(2)  requires  the  councils  to 
advise  their  respective  State  boards  and 
make  reports  to  the  Governor,  the 
business  community,  and  the  general 
public,  on  policies  affecting  vocational 
education.  In  addition  to  these  general 
procedural  safeguards.  §  401.20(b) 
stipulates  that,  if  the  State  council  files 
any  objection  to  the  State  plan  for  any 
reason,  the  State  board  must  respond  to 
such  objection  in  submitting  the  plan  to 
the  Secretary.  Regarding  Part  E  of  Title 
III  of  the  Act,  §  401.19(a)(22)(ii)  requires 
an  assurance  in  the  State  plan  that 
projects  assisted  under  that  part  will  be 
developed  with  the  active  participation 
of  the  State  council.  Finally,  regarding 
fiscal,  programmatic,  evaluative,  and 
other  data  that  the  State  council  needs 
from  the  State  board  in  order  to  carry 
out  its  various  functions,  section 
113(b){13)  of  the  Act  requires  that  the 
State  plan  submitted  by  the  State  board 
must  include  the  assurance  "that  the 
State  board  will  cooperate  with  the 
State  council  on  vocational  education  in 
carrying  out  its  duties  under  this  part." 

Comment.  A  commenter  suggested 
that  §  401.19(a)(13)  be  more  specific  as 


to  how  the  State  board  will  cooperate 
with  the  State  council  to  carry  out  its 
duties.  For  example,  the  ability  of  the 
State  council  to  (a)  analyze  and  report 
on  the  distribution  of  all  vocational 
education  activities  and  services  in  the 
State,  (b)  assess  the  distribution  of 
financial  assistance  between  secondary 
vocational  education  programs  and 
postsecondary  vocational  education 
programs,  and  (c)  report  to  the  State 
board  on  the  extent  to  which  individuals 
described  in  S  401.51  are  provided  with 
equal  access  to  quality  vocational 
education  programs  requires  the  Council 
to  be  routinely  provided  with  State 
fiscal,  evaluation,  and  program  data. 
The  commenter  recommended  that  the 
regulations  should  require  that  the  State 
board  routinely  provide  the  State 
council  fiscal,  p;-ogram,  evaluation,  and 
other  data  deemed  appropriate  in  order 
for  the  Council  to  carry  out  its  functions. 

Response.  No  change  has  been  made. 
As  explained  above,  the  Secretary 
believes  that  the  intent  of  Congress  that 
State  boards  cooperate  closely  with 
State  councils  so  that  the  latter  can 
perform  their  statutory  functions  is  quite 
clear,  and  that  detailed,  and  possibly 
inflexible  regulations,  are  not 
warranted. 

Comment.  Numerous  commenters 
wanted  §  401.19(a)(18)  to  require  an 
assurance  that  the  State  will  use  the 
basic  grant  funds  reserved  for 
vocational  education  services  and 
activities  for  handicapped  and 
disadvantaged  individuals  in 
accordance  with  the  criteria  specified  in 
section  204(a)  of  the 'Act. 

Response.  No  change  has  been  made. 
Section  401.19(a)  does  require  such  an 
assurance. 

Comment.  Several  commenters  said 
that  with  respect  to  the  assurances 
required  in  the  State  plan,  S  401.19(a)(18) 
describes  activities  for  which  the 
handicapped  set-aside  funds  should  be 
used,  while  section  204(a)  of  the  law 
requires  that  the  State  board  provide 
assurances  in  order  to  be  in  compliance 
with  the  handicapped  set-aside.  The 
commenters  felt  that  S  401.19(a)(18)  sets 
limits  on  the  use  of  funds,  whereas  the 
law  establishes  conditions  that  must  be 
in  place  to  receive  the  funds.  The 
commenters  recommended  that  the 
regulations  be  changed  to  reflect  the 
Act. 

Response.  A  change  has  been  made. 
Both  §  401.19  and  the  Act  require  a  State 
to  include  assurances  in  the  State  plan 
prior  to  participating  in  programs  under 
the  State  Vocational  Education  Program; 
in  this  sense,  they  both  establish 
preconditions  to  State  participation. 
Section  204(a)  of  the  act,  however, 
requires  the  State  board  to  make  these 


assurances  pertaining  to  the  criteria 
applicable  to  the  services  and  activities 
provided  to  handicapped  individuals 
and  disadvantaged  individuals  "with 
respect  to"  the  basic  State  grant  funds 
reserved  for  these  populations.  The 
statutory  phrase  "with  respect  to"  is 
ambiguous.  Broadly  speaking,  it  might 
be  read  to  mean  that  the  receipt  of 
Federal  funds  triggers  the  application  of 
the  statutory  criteria  to  the  recipient's 
vocational  education  program.  Or  it 
might  be  read  to  mean  that  the  recipient 
will  comply  with  the  statutory  criteria  in 
using  the  Federal  funds  for  vocational 
education  services  and  activities.  In 
light  of  the  available  legislative  history 
to  section  204(a)  of  the  Act.  the 
Secretary  believes  that  the  latter 
interpretation — that  Congress  intended 
to  ensure  that  the  States  would  comply 
with  certain  equal  access  criteria  in 
using  the  Federal  funds  reserved  for 
handicapped  individuals  and 
disadvantaged  individuals — is  the  more 
plausible  interpretation.  The  legislative 
history  of  section  204(a)  of  the  Act  does 
not  indicate  that  the  Congress  intended 
to  expand  the  application  of  those  equal 
access  criteria  beyond  the  reach  of 
funds  under  the  Act.  However,  an 
editorial  change  has  been  made  in 
§  401.19(a)(18)  to  clarify  that  while 
States  must  use  their  funds  reserved 
under  the  Act  for  handicapped  and 
disadvantaged  individuals  in  ways 
which  are  consistent  with  the  mandated 
criteria,  they  need  not  expend  those 
funds  to  comply  with  those  criteria 
which  are  already  being  satisfied  with 
funds  from  other  sources. 

Comment.  One  commenter  suggested 
restricting  the  application  of  the  equal 
access  requirement  for  academically 
disadvantaged  individuals  in 
§  401.19(a)(18)  to  those  students  who 
have  the  academic  ability  to  succeed  in 
a  program. 

Response.  No  change  has  been  made. 
The  definition  of  "disadvantaged" 
individuals  set  forth  in  the  Act  and 
regulations  refers  to  those  who.  by 
virtue  of  economic  ot  academic 
disadvantagement.  cannot  succeed  in  a 
program  without  special  services  and 
assistance.  The  Secretary  has  identified, 
in  S  400.4.  the  standards  States  may  use 
to  identify  academically  disadvantaged 
students.  These  standards  are  in  accord 
with  the  standards  suggested  in  Item  246 
of  the  Conference  Report.  House  Report 
No.  98-1129.  98th  Cong.  2d  Sess.  p.  100, 
which  does  not  propose  a  standard 
relating  to  the  students'  academic  ability 
to  succeed  in  a  program. 

Comment.  Several  commenters 
suggested  that  the  "equal  access" 
requirements  in  §  401.19(a)(18)(ii)  (A) 
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and  (B)  be  extended  to  include 
"appropriate  subsections  of  section  504 
of  the  Vocational  Rehabilitation  Act  of 
1973." 

Response.  No  change  has  been  made. 
The  statutory  language  in  section 
204(a)(3)(A)  of  the  Act  refers  to  only  the 
Education  of  the  Handicapped  Act. 

Comment.  One  commenter  felt  that 
the  regulations  did  not  indicate  what 
recourse  the  State  council  has  if  projects 
or  programs  under  Title  III  of  the  Act  are 
not  developed  with  their  active 
participation.  The  commenter 
recommended  that  §  401.19(a)  (19)(i), 
(20).  and  (22)(ii)  require  State  board 
certification  of  council  involvement  for 
funds  expended  under  Title  III  of  the 
Act. 

Response.  No  change  has  been  made. 
The  Secretary  believes  the  regulations 
are  sufficiently  detailed  to  ensure  the 
active  participation  of  State  councils. 
Section  401.16(b)(1)  provides  that  the 
State  council  must  meet  with  the  State 
board  during  the  actual  development  of 
the  State  plan,  and  S  401.16(b)(2) 
describes  the  State  council's 
responsibility  to  advise  the  State  board 
and  make  reports  to  the  Governor,  the 
business  community,  and  the  general 
public.  Section  401.11(c)  indicates  that, 
"the  development,  in  consultation  with 
the  State  council  on  vocational 
education, .  .  .  of  the  State  plan"  is  one 
of  the  major,  non-delegable 
responsibilities  of  the  State  board.  In 
addition  to  these  general  requirements, 
§  401.20(b)  stipulates  that  if  the  State 
council  files  an  objection  to  the  State 
plan  for  any  reason,  the  State  board 
must  respond  to  that  objection  in 
submitting  the  plan  to  the  Secretary. 
Further,  §  401.19(a)(22)(ii)  requires  an 
assurance  in  the  State  plan  that  projects 
assisted  under  Title  III.  Part  E  of  the  Act. 
will  be  developed  writh  the  active 
participation  of  the  State  council. 

Comment.  One  commenter  questioned 
why  §  401.19(b)(1)  uses  the  term 
"requirements"  while  the  statute  uses 
the  term  "criteria." 

Response.  No  change  has  been  made. 
Section  113(b)(1)(A)  of  the  Act  refers  to 
"criteria  required  for  programs"  for 
handicapped  and  disadvantaged 
individuals.  That  Congress  intended  the 
application  of  these  criteria  as  program 
requirements  seems  clear. 

Comment.  One  commenter  suggested 
that  9  401.19(b)(2)  require  that  the  State 
plan  include  expenditures  for  inservice 
and  preservice  education  of  teachers  by 
occupational  areas. 

Response.  No  change  has  been  okade. 
The  Act  does  not  impose  such  a 
requirement  and  the  Secretary  believes 
that  such  a  detailed  requirement  is 
unwarranted. 


Comment  Several  commenters  said 
that  S  401.19(b)(2)  should  require  State 
plans  to  include  the  goals  of  the  State's 
program  and  the  labor  market  needs 
addressed  by  the  State  program.  The 
commenters  also  felt  that  each  plan 
should  contain  a  description  of  the 
planned  uses  for  the  Federal  funds 
received  under  the  Act  rather  than  non- 
Federal  fimds. 

Response.  No  change  has  been  made. 
The  regulations  reflect  the  language  of 
the  Act.  and  the  Secretary  does  not 
believe  that  additional,  and  possibly 
burdensome.  State  plan  requirements 
are  warranted.  Moreover,  section 
113(b)(3)  of  the  Act  and  S  401.19(b)(3)  of 
the  regulations  do,  in  effect,  require  each 
State  plan  to  contain  a  statement  of 
goals.  In  addition,  section  113(a)(3)(A)  of 
the  Act  and  §  401.18(c)(1)  of  the 
regulations  require  States,  in  developing 
their  State  plans,  to  "assess  the  current 
and  projected  occupational  needs  and 
the  current  and  projected  demand  for 
general  occupational  skills  within  the 
State,"  and  the  Secretary  believes  that 
the  statement  of  goals  in  the  State  plan 
will  reflect  the  State's  labor  market 
needs. 

Comment  Several  conunenters  noted 
that  both  §  401.19(b)(4)  and  section 
113(b)(5)  of  the  Act  require  that  eligible 
recipients  located  in  economically 
depressed  areas  receive  more  of  the 
Federal  funds  received  by  the  State  than 
eligible  recipients  not  located  in 
economically  depressed  areas. 
Commenters  were  concerned  that  if  this 
provision  is  interpreted  to  mean  at  least 
$1.00  more  than  half  of  the  State's  basic 
grant,  such  an  interpretation  will  result 
in  disporportionate  allocations  of  funds, 
perhaps  sending  large  amounts  of 
money  to  areas  with  very  small  student 
populations.  Commenters  requested  that 
the  Secretary  interpret  the  word  "more" 
to  mean  that  the  economically 
depressed  areas  should  receive 
proportionately  more  funding,  e.g.,  on  a 
per  pupil  or  per  capita  basis. 

Response.  No  change  has  been  made. 
Item  218  in  the  Conference  Report, 
House  Report  No.  98-1129,  98th  Cong.  2d 
Sess.  p.  95,  clarifies  that  the  intent  of 
section  113(b)(5)  is  "to  see  that  eligible 
recipients  in  economically  depressed 
areas  annually  receive  more  total  funds 
than  the  total  amount  of  funding 
awarded  to  eligible  recipients  in  areas 
which  are  not  economically  depressed." 
Section  401.19(b)(4)  of  the  regulations  is 
consistent  with  both  the  language  and 
the  intent  of  the  statute  as  explained  in 
the  Conference  Report. 

Comment  Several  commenters  noted 
that  §  401.19(b)(4)  of  the  proposed 
regulations  omitted  the  phrase  "or 
which  have  high  unemployment"  which 


appears  in  section  113(b)(5)  of  the  Act. 
The  commenters  pointed  out  that  the 
omission  of  this  phrase  could  have  the 
effect  of  changing  the  in-State 
distribution  requirements. 

Response.  A  change  has  been  made. 
References  to  areas  of  high 
unemployment  have  been  added  to  the 
fund  distribution  requirement  in 
§  401.19(b)(4)  to  more  closely  reflect  the 
language  of  the  statute.  States  may  now 
identify  areas  of  high  unemployment  as 
well  as  economically  depressed  areas 
for  the  purpose  of  this  requirement. 
Corresponding  changes  have  been  made 
to  5§  401.19(b)(12)  and  401.102. 

Comment  One  commenter  said  that 
§  401.19(b)(4)  failed  to  express  the  intent 
of  Congress  as  set  forth  in  Item  218  of 
the  Conference  Report  which  says:  "In 
requiring  States  to  allocate  more  funds 
to  recipients  in  economically  depressed 
areas,  the  intent  of  the  managers  is  to 
see  that  eligible  recipients  in 
economically  depressed  areas  annually 
receive  more  total  funds  than  the  total 
amount  of  funding  awarded  to  eligible 
recipients  in  areas  which  are  not 
economically  depressed.  Yet,  for  the 
purpose  of  program  improvement,  this 
does  not  mean  that  every  eligible 
recipient  must  receive  funds  in  every 
year.  In  fact,  the  conferees  feel  that,  in 
order  to  make  optimal  use  of  program 
improvement  and  modernization 
funding,  resources  may  need  to  be 
concentrated  in  some,  not  all  eligible 
recipients." 

Response.  No  change  has  been  made. 
The  fund  distribution  requirement  in 
§  401.19(b)(4)  accurately  reflects  section 
113(b)(5)  of  the  Act  and  the  intent  of 
Congress  as  expressed  in  the 
Conference  Report.  The  requirement 
does  not  "entitle"  any  eligible  recipient 
to  funding  in  any  year  but  involves, 
instead,  an  analysis  of  aggregate  funding 
to  eligible  recipients  in  areas  deemed 
economically  depressed  or  afflicted  with 
high  unemployment  in  comparison  to 
aggregate  funding  to  eligible  recipients 
not  in  such  areas.  The  Secretary  agrees 
with  the  language  in  the  Conference 
Report  that  for  maximum  program 
effectiveness,  funding  may  have  to  be 
concentrated  in  particular  eligible 
recipients. 

Comment  Several  commenters 
recommended  that  the  State  plan 
include  a  description,  in  sufficient  detail, 
of  the  criteria  used  by  the  State  to 
distribute  all  funds,  and  the  basis  for 
those  criteria. 

Response.  No  change  has  been  made. 
Section  401.19(b)(4)  already  requires  the 
State  plan  to  include  a  description  of 
such  criteria  in  sufficient  detail  to  show 
how  all  funds  will  be  distributed  so  that 


eligible  recipients  in  economically 
depressed  areas  or  areas  with  high 
unemployment  will  receive  more 
Federal  funds  under  the  Act,  in  the 
aggregrate,  than  eligible  recipients  not  in 
such  areas.  The  Secretary  believes  that 
this  level  of  regulatory  detail  is 
sufficient. 

Comment.  One  comment'er  suggested 
that  §  401.19(b)(8)  require  a  description 
of  how  the  State  board  will  comply  with 
Titles  I,  II.  III.  and  V  of  the  Act. 

Response.  No  change  has  been  made. 
The  Act  does  not  require  such 
descriptions,  and  they  would  be  an 
unnecessary  burden  on  the  States.  The 
Secretary  retains  the  authority  to 
request  additional  information  when 
necessary. 

Comment.  One  commenter  felt  that 
the  defmition  of  "economically 
depressed  area"  chosen  by  a  State 
should  be  well-documented  in  the  State 
plan.  The  commenter  suggested  that  the 
Department  should  require  the  States  to 
describe:  (a)  the  State  definition  of 
"economically  depressed  area";  (b)  the 
data  used  to  make  such  determinations; 
and  (c)  how  these  determinations  are 
compatible  with  other  State-designated 
economically  depressed  areas. 

Response.  No  change  has  been  made. 
Section  401.19(b)(12)  requires  each  Stale 
to  include  in  its  State  plan  the  criteria 
the  State  will  use  to  identify 
economically  depressed  areas  and  areas 
with  high  unemployment.  If  the 
Secretary  needs  additional  information 
to  understand  these  criteria,  it  will  be 
requested  on  a  case-by-case  basis. 

Comment.  One  commenter  suggested 
that  §  401.19  require  the  State  plan  to 
include  comments  submitted  in 
connection  with  the  public  hearings  held 
by  the  State. 

Response.  No  change  has  been  made. 
Section  401.19(b)(13)  already  mandates 
that  a  summary  of  recommendations 
made  at  the  public  hearings  and  the 
State  board's  responses  to  those 
recommendations  be  included  in  the 
State  plan. 

Section  401.20    State  plan — submission. 

Comment.  One  commenter 
recommended  that  S  401.20  require  the 
State  board  to  provide  the  State  job 
training  coordinating  council  (SJTCC) 
with  a  response  to  any  objections  the 
SJTCC  has  with  the  State  plan.  The 
commenter  felt  that  this  requirement 
would  enhance  the  close  coordination 
mandated  by  the  Act  between  the  State 
board  and  the  SJTCC. 

Response.  No  change  has  been  made. 
The  wording  of  §  401.20(a)(2)  of  the 
regulations  repeats  the  wording  of 
section  114(a)(1)  of  the  Act.  which  states 
that  "if  the  matters  raised  by  the 


comments  of  the  . . .  State  job  training 
coordinating  council  are  not  addressed 
in  the  State  plan,  the  State  boards  shall 
submit  those  comments  to  the  Secretary 
with  the  State  plan."  In  contrast,  section 
114(b)(2)  of  the  Act  requires  the  State 
board  to  respond  to  any  objections  of 
the  State  council  when  submitting  the 
State  plan  to  the  Secretary.  It  is  clear 
that  Congress  intended  that  the 
comments  of  the  State  council  and  the 
SJTCC  be  treated  differently  by  the 
State  board.  However,  the  Act  does  not 
prohibit  a  State  board  from  responding 
directly  to  the  SJTCC  concerning  its 
comments  on  the  State  plan. 

Comment.  One  commenter  suggested 
adding  to  §  401.20(b)  (2)  and  (3) 
provisions  for  the  "sex  equity 
coordinator"  to  file  objections 
concerning  the  State  plan  with  the  State 
board,  and  for  the  State  board  to 
respond  to  such  objections. 

Response.  No  change  has  been  made. 
The  Act  neither  requires  nor  prohibits 
the  filing  of  such  objections.  In  addition, 
§  401.13(b)(4)  requires  the  "sex  equity 
coordinator"  to  submit  to  the  State 
board  an  assessment  of  the  State's 
progress  in  meeting  the  purposes  of  the 
Act  with  regard  to  overcoming  sex 
discrimination  and  sex  stereotyping.  In 
preparing  this  assessment,  the  "sex 
equity  coordinator"  may  raise  concerns 
and  criticisms  of  the  State  plan's 
provisions  for  programs  designed  to 
overcome  sex  discrimination  and  sex 
stereotyping. 

Section  401.21    State  plan — amendment 

Comment.  One  commenter  noted  that 
while  section  113(c)(1)  of  the  Act 
contains  the  phrase  "in  consultation 
with  the  State  council."  S  401.21  of  the 
proposed  regulations  omits  this 
language. 

Response.  A  change  has  been  made. 
The  phrase  "in  consultation  with  the 
State  council"  was  inadvertently 
omitted  and  has  been  added  to  the  first 
sentence  in  §  401.21  immediately 
following  the  phrase  "the  State  board." 

Comment.  One  commenter  felt  that, 
since  the  proposed  regulations  refer  to 
procedures  for  making  and  submitting 
amendments  to  the  State  plan,  a  more 
precise  definition  of  the  term 
"amendment"  should  be  inserted  in  the 
regulations. 

Response.  No  change  has  been  made. 
While  §  401.21  provides  general 
guidance  on  State  plan  amendments, 
each  State  must  decide  if  and  when 
changes  in  the  program  would  require 
an  amendment  to  the  State  plan. 
Additional  guidance  on  State  plan 
amendments  may  be  found  in  34  CFR 
76.140  through  76.142. 


Section  401.22    Maintenance  of  fiscal 
effort 

Comment.  A  number  of  commenters 
requested  that  §  401.22(a)  be  changed  so 
that  expenditures  for  purposes  of 
determining  maintenance  of  effort 
compliance  would  be  as  current 
expenses  only. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  believe  that 
additional,  detailed  regulations 
regarding  the  maintenance  of  effort 
computation  are  warranted.  However. 
section  503  of  the  Act  states  that  to  be 
eligible  to  receive  funds  under  the  Act, 
States  must  maintain  their  expenditures 
"for  vocational  education."  The 
Secretary  interprets  the  Act,  consistent 
with  prior  practice  imder  the  Vocational 
Education  Act  to  include  both  current 
and  capital  expenditures  for  vocational 
education,  as  defined  in  section  521(31] 
of  the  Act  and  §  400.4(b)  of  the 
regulations.  States  may  include 
vocational  educational  construction 
costs,  if  they  desire. 

Comment  One  commenter  noted  that 
S  401.22(a]  stripulates  that  the  aggregate 
expenditures  of  the  State  to  be 
maintained  must  be  "from  State 
sources."  The  commenter  asked  for  the 
statutory  basis  of  this  provision. 

Response.  No  change  has  been  made. 
The  regulations  are  consistent  with  the 
language  of  the  Act,  which  refers  to  the 
fiscal  effort  or  expenditures  "of  such 
State."  In  addition,  unlike  the 
Vocational  Education  Act,  the  Carl  D. 
Perkins  Act  does  not  require  the 
maintenance  of  fiscal  effort  at  the  local 
level.  It  is  reasonable  to  believe, 
therefore,  the  Congress  did  not  believe 
that  local  expenditures  should  be 
included  in  State  level  maintenance  of 
effort  computations. 

Comment  One  commenter  noted  that 
use  of  the  term  "program  year"  in 
addition  to  "fiscal  year"  in  i  401.22(a) 
could  make  a  significant  difference  in 
the  maintenance  of  effort  calculation. 
The  commenter  asked  why  "program 
year"  was  added. 

Response.  No  change  has  been  made. 
While  section  503  of  the  Act  refers  to 
fiscal  years  as  the  basis  for  maintenance 
of  effort  computations.  States  are 
required  under  the  Act  to  carry  out  their 
vocational  education  programs  on  the 
basis  of  program  years.  It  is  reasonable 
and  appropriate,  therefore,  to  provide 
the  flexibility  to  the  States  to  perform 
their  maintenance  of  effort  computations 
on  either  a  fiscal  year  or  a  program  year 
basis,  and  the  Secretary  does  not 
believe  that  Congress  intended  to 
preclude  such  flexibility. 
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Comment.  One  commenter 
recommended  that  S  401.22  should 
specify  that  maintenance  of  effort  shall 
be  based  on  State  funds  directly 
applicable  only  to  those  vocational 
education  programs  supported  under  the 
Carl  D.  Perkins  Act.  The  commenter 
reasoned  that  the  law  should  not  hold  a 
State  responsible  for  maintaining 
expenditures  for  programs  not  supported 
under  the  Act. 

Response.  No  change  has  been  made. 
The  Act  requires  that  the  State  maintain 
expenditures  for  vocational  education. 
This  includes  all  expenditures  from 
State  sources  which  meet  the  definition 
of  vocational  education  as  set  forth  in 
section  521(31)  of  the  Act.  The  Secretary 
does  not  believe  a  more  restrictive 
interpretation  would  accurately  measure 
the  level  of  fiscal  effort  for  vocational 
education,  or  be  appropriate. 

Comment.  One  commenter  expressed 
the  view  that  §  401.22(a)  should  be 
changed  to  reflect  fiscal  year  1986  as  the 
base  year  of  determination  for  applying 
the  maintenance  of  effort  requirement. 
The  commenter  reasoned  that  it  would 
be  inappropriate  to  compare  State 
expenditures  under  the  Carl  D.  Perkins 
Act  to  those  made  by  the  State  prior  lo 
the  enactment  of  the  new  law. 

Response.  No  change  has  been  made. 
Section  503(a)  of  the  Act  clearly 
prescribes  the  preceding  year  and  the 
second  preceding  year  as  the  years  of 
comparison  for  each  maintenance  of 
effort  computation.  The  Secretary 
believes  it  is  appropriate  to  compare 
State  expenditures  for  vocational 
education  in  those  two  years,  regardless 
of  the  enactment  of  the  Carl  D.  Perkins 
Act,  because  those  expenditures  are  an 
indicator  of  the  countinuing  level  of 
State  fiscal  ei^ort  for  vocational 
education. 

Section  401.30    Allotments  under  the 
State  Vocational  Education  Program. 

Comment.  One  commenter  asked 
whether  payments  to  State  councils  are 
based  upon  an  "approved"  State  plan. 

Response.  A  change  has  been  made. 
Section  501(b)  of  the  Act  specifies  that  a 
State  plan  must  be  approved  before 
funds  under  the  Act  may  be  paid  to  the 
State  council.  Therefore,  the  phrase 
"upon  approval  of  the  State  plan"  has 
been  added  to  §  401.30(b)(2).  The 
statutory  citation  for  this  provision  has 
also  been  added. 

Comment.  One  commenter  asked  for 
the  rationale  behind  §  401.30(b)(2)  which 
requires  a  State  council  to  submit  to  the 
Secretary  an  annual  budget  covering  the 
proposed  expenditures  of  the  State 
council. 

Response.  No  change  has  been  made. 
The  requirement  is  necessary  for  the 


Secretary  to  maintain  accountability  for 
expenditures  under  the  Act,  and  reflects 
long-standing  administrative  practice. 

Section  401.31  Reallotments  under  the 
State  Vocational  Education  Program. 

CommenL  Several  commenters 
requested  that  the  regulations  provide 
more  guidance  with  respect  to  the 
criteria  the  Secretary  will  use  in 
realloting  funds  under  S  401.31(a)(1). 

Response.  No  change  has  been  made. 
In  the  past,  the  Secretary  has  rarely  had 
occasion  to  reallot  Slate  grant  funds  and 
believes  it  is  desirable  to  retain 
sufficient  flexibility  to  meet 
unforeseeable  circumstances  in  the 
future.  Therefore,  the  Secretary  does  not 
believe  that  additional  regulatory  detail 
is  warranted  at  this  time. 

Section  401.32  Approval  of  State  plans 
and  amendments  by  the  Secretary. 

Comment.  One  commenter  pointed  out 
that  §  401.32(a]  omits  the  phrase  "unless 
the  proposed  changes  are  inconsistent 
with  the  requirements  and  purposes  of 
the  Act"  as  it  appears  in  section 
113(c)(2)  of  the  Act. 

Response.  A  change  has  been  made. 
The  phrase  "unless  such  amendments 
propose  changes  that  are  inconsistent 
with  the  requirements  and  purposes  of 
the  Act"  was  inadvertently  omitted  in 
the  proposed  regulations  and  has  been 
added  to  §  401.32(a)(1)  immediately 
following  the  phrase  ".  .  .  to  a  State 
plan." 

Section  401.40    How  a  State  carries  out 
the  State  Vocational  Education 
Program. 

Comment.  One  commenter  was 
concerned  that,  since  S  401.40(b)(3)  of 
the  proposed  regulations  said  that  a 
State  board  acts  directly  when  it 
supports  local  projects,  services,  or 
activities  at  State  institutions,  a  State 
may  interpret  this  as  a  way  to  evade  the 
requirement  that  80  percent  of  the  basic 
State  grant  be  passed  through  to  eligible 
recipients. 

Response.  No  change  has  been  made. 
Although  the  regulations  have  been 
changed  to  clarify  the  State  board's 
authority  to  carry  out  programs  either 
directly,  through  State  institutions,  or 
through  eligible  recipients,  the 
regulations  continue  to  authorize  States 
to  count  funds  awarded  to  State 
institutions  towards  satisfying  the  80 
percent  eligible  recipient  share.  Item  228 
of  the  Conference  Report,  House  Report 
No.  98-1129,  98th  Cong.  2d  Sess.  p.  96, 
makes  it  clear  that  Congress  intended 
that  vocational  schools  which  are 
administered  by  the  State  should  be 
considered  eligible  recipients  for 
purposes  of  section  113(b)(4)  of  the  Act 


and  funds  allotted  to  these  schools 
should  count  in  the  80  percent  eligible 
recipient  share. 

Comment.  One  commenter  requested 
that  §  401.40(c)  be  modified  by  adding 
"or  other  State  agency"  to  the  list  of 
examples  provided  in  this  paragraph, 
The  commenter  reasoned  that  the 
addition  of  such  language  would  make  it 
clear  that  State  agencies  other  than  the 
State  Board  for  Vocational  Education 
(such  as  the  Department  of  Corrections) 
can  administer  programs  under  the  Act. 

Response.  A  change  has  been  made. 
With  the  exception  of  certain 
responsibilities,  section  111(a)(1)  of  the 
Act  provides  clear  authority  for  the 
State  board  to  delegate  any  of  its 
responsibilities  involving 
administration,  operation,  or  supervision 
of  programs  to  one  or  more  appropriate 
State  agencies.  In  addition,  §  401.40(a) 
authorizes  a  State  board  to  make 
awards  to  a  variety  of  State  institutions 
to  carry  out  programs  under  the  Act. 

Section  401.41    Local  applications. 

Comment.  One  commenter  wanted  the 
regulations  to  clarify  that  while  a  State 
may  exempt  small  eligible  recipients 
from  the  application  requirements  in 
§  401.41.  the  State  is  still  required  to 
abide  by  the  other  requirements  of  the 
Act  for  distributing  funds  to  those  small 
eligible  recipients. 

Response.  No  change  has  been  made. 
The  assurances  that  a  State  will  comply 
with  the  requirements  of  the  Act, 
including  fund  distribution,  are 
contained  in  §  401.19,  and  no  additional 
regulations  are  warranted.  The 
commenter  is  correct  that  a  waiver  from 
local  application  requirements  does  not 
constitute  a  waiver  from  other 
provisions  of  the  Act. 

Comment.  One  commenter 
recommended  that  §  401.41(c)  prescribe 
a  methodology  for  the  involvement  of 
community-based  organizations  (CBOs) 
in  the  decision  making  process  at  the 
local  level. 

Response.  No  change  has  been  made. 
Apart  from  the  application  requirements 
for  the  program  for  State  assistance  to 
the  Community-Based  Organizations 
under  section  301  of  the  Act  and 
§  401.72(b)  of  the  regulations,  the  Act 
does  not  require  the  involvement  of  a 
CBO  in  the  development  of  each  local 
application.  A  State  may  require  such 
involvement  if  it  wishes. 

Comment.  One  commenter  pointed  out 
that  the  statute  requires  the  local 
application  to  cover  the  same  period  as 
the  State  plan  while  S  4m.41(a)(2)  of  the 
regulations  suggests  that  the  period  of 
the  application  could  be  shorter  as  long 
as  it  falls  within  the  time  frame  of  the 
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plan.  The  commenter  asked  for  the 
rationale  for  this  change.  Other 
commenters  pointed  out  that  a  multi- 
year  local  planning  requirement  is 
inconsistent  with  the  annual  planning 
cycle  used  by  most  eligible  recipients. 

Response.  No  change  has  been  made. 
There  is  no  indication  in  the  legislative 
history  that  Congress  intended  that  all 
local  applications  must  be  for  multi-year 
periods.  In  addition,  a  requirement  for 
multi-year  local  plans  would  be 
inconsistent  with  the  annual  allocation 
process  as  required  by  section  203(a]  of 
the  Act. 

Section  401.52  and  section  401.53 
Program  for  handicapped  and 
disadvantaged  individuals. 

Comment.  One  commenter  suggested 
that  §  401.52(b)  exclude  community- 
based  organizations  from  excess  cost 
requirements. 

Response.  No  change  has  been  made. 
Section  201(c]  of  the  Act  provides  that 
fimds  reserved  for  handicapped  and 
disadvantaged  individuals  be  used 
solely  for  the  supplemental  or  additional 
costs  of  such  individuals,  without 
exception.  In  addition,  section  113(b)(4) 
of  the  Act  requires  that  100  percent  of 
the  funds  reserved  for  handicapped  and 
disadvantaged  individuals  be 
distributed  to  eligible  recipients. 
Community-based  organizations  are  not 
eligible  recipients  as  defined  in  section 
521(14)of  the  Act. 

Comment.  Commenters  asked  why 
§§  401.52(b)  and  401.53(a)(2)  omitted  the 
word  "conditions"  as  it  appears  in 
section  201(c)  of  the  Act. 

Response.  A  change  has  been  made. 
The  Secretary  omitted  the  word  from  the 
proposed  regulation  to  clarify  the 
meaning  of  the  provision.  However,  the 
commenters'  concern  has  persuaded  the 
Secretary  to  adopt  the  language  of  the 
statute  The  words  "the  condition  of 
have  been  added  to  the  first  sentences 


of  §§  401.52(b)  and  401.53(a)(2). 


stipulate  "expenditures  for  the 
comparable  regular  vocational 
education  services  and  activities"  while 
the  statute  refers  to  "expenditures  for 
regular  services  and  activities."  The 
commenter  asked  why  the  words 
"comparable"  and  "vocational 
education"  were  added  to  the 
regulations. 

Response.  No  change  has  been  made. 
The  words  "comparable"  and 
"vocational  education"  were  added  in 
§§  401.52(b)  and  401.53(a)(2)  to  reflect 
the  intent  behind  section  201(c)(1)  of  the 
Act  that  the  costs  of  non-mainstreamed 
programs  for  handicapped  and 
disadvantaged  persons  be  compared  to 
the  same  types  of  programs  for  non- 
handicapped  or  non-disadvantaged 
individuals  in  order  to  obtain  valid  cost 
comparisons. 

Comment.  One  commenter  expressed 
the  view  that  §§  401.52(b)  and 
401.53(a)(2)  will  impose  burdensome 
data-gathering  requirements  on  eligible 
recipients  since  those  regulations 
require  individual  cost  comparisons 
between  non-mainstreamed  programs 
for  handicapped  and  disadvantaged 
individuals  and  comparable  regular 
vocational  education  programs.  The 
commenter  recommended  that  the 
regulations  permit  the  use  of  state-level 
average  cost  differentials  in  place  of 
individual  program  cost  comparisons  by 
an  eligible  recipient. 

Response.  No  change  has  been  made. 
Section  201(c)(1)  of  the  Act  clearly 
requires  individual  program  cost 
comparisons  by  an  eligible  recipient. 

Comment.  One  commenter  requested 
that  the  phrase  "services  and  activities" 
as  it  appears  in  section  201  of  the  Act  be 
interpreted  so  as  to  allow  eligible 
recipients  to  expend  funds  received 
under  the  handicapped  and 
disadvantaged  set-asides  for  curriculum 
development  and  professional 
development  for  programs  serving  the 


Comment.  One  commenter  expressed 
the  view  that  the  fiscal  requirements 
attached  to  programs  for  handicapped 
and  disadvantaged  individuals  as 
authorized  in  §§  401.52.  401.53,  and 
401.94  will  devastate  vocational 
programs  in  correctional  institutions  and 
in  State  schools  for  the  deaf  and  blind. 
The  commenter  referred  specifically  to 
the  matching  requirement  and  the 
"excess"  cost  requirements  as  applied  to 
separate  programs  for  handicapped  and 
disadvantaged  individuals. 

Response.  No  change  has  been  made. 
These  Hscal  requirements  are  set  forth 
in  sections  201  (c)  and  (d)  and  502(a)  of 
the  Act. 

Comment.  One  commenter  pointed  out 
that  §§  401.52(b)  and  401.53(a)(2) 


.^__^andicapped  or  disadvantaged. 


Response.  No  change  has  been  made. 
Section  201  of  the  Act  permits  eligible 
recipients  to  use  funds  allotted  for 
handicapped  and  disadvantaged 
individuals  under  Part  A  of  Title  II  of  the 
Act  to  provide  for  in-service  training 
and  curriculum  development  for 
vocational  education  programs  serving 
handicapped  or  disadvantaged  persons. 

Comment.  One  commenter  was 
concerned  that  while  S  401.52  accurately 
reflected  the  wording  of  section  201(c)  of 
the  Act.  it  might  be  read  to  encourage 
separate  rather  than  integrated 
programs  for  handicapped  individuals. 

Response.  No  change  has  been  made. 
However.  Item  91  of  the  Conference 
Report,  House  Report  No.  98-1129,  98th 
Cong.  2d  Sess.  p.  77,  makes  it  clear  that. 


even  though  a  distinction  is  made 
between  "excess"  cost  requirements  for 
handicapped  students  in  mainstreamed 
classes  and  those  in  separate  programs, 
it  is  not  the  intent  of  Congress  to  in  any 
way  encourage  the  creation  of  separate 
programs  for  handicapped  students. 

Comment.  One  commenter  requested 
that  the  limitation  in  S  4m.53(b)(2)  on 
the  use  of  funds  for  acquisition  of 
modem  machinery  and  tools  for 
disadvantaged  individuals  be 
eliminated.  The  commenter  felt  that  the 
requirement  prevented  the  purchase  of 
up-to-date  equipment  and  materials  for 
a  home  economics  class. 

Response.  No  change  has  been  made. 
Section  201(d)(2)  of  the  Act  clearly 
imposes  this  limitation  on  the  use  of 
funds  for  the  acquisition  of  modem 
machinery  and  tools,  including 
equipment,  materials,  and  supplies.  It 
should  be  noted  that  this  restriction 
applies  only  to  funds  under  Title  U.  Part 
A  reserved  for  disadvantaged 
individuals  and  applies  to  schools,  not 
classes,  in  which  at  least  75  percent  of 
the  students  enrolled  are  economically 
disadvantaged.  Funds  under  Title  11, 
Part  B  and  Title  III  of  the  Act  which  may 
be  used  to  purchase  equipment  are  not 
subject  to  this  restriction. 

Comment  One  commenter  suggested 
changing  the  restriction  in  §  401.53(b)(2), 
which  provides  that  funds  reserved  for 
disadvantaged  individuals  may  be  used 
for  acquiring  modem  machinery  and 
tools  "only"  in  schools  in  which  at  least 
75  percent  of  the  students  are 
economically  disadvantaged.  The 
commenter  wanted  "only"  changed  to 
"especially." 

Response.  No  change  has  been  made. 
Item  81  of  the  Conference  Report.  House 
Report  No.  98-1129.  98th  Cong.  2d  Sess. 
p.  75,  specifies  that  funds  may  be  used 
to  purchase  equipment  "only  in"  schools 
with  a  75  percent  or  more  economically 
disadvantaged  enrollment. 

Section  401.55  Vocational  Education 
Opportunities  Program— programs  for 
single  parents  or  homemakers. 

Comment.  Several  commenters 
recommended  that  the  regulations 
should  clarify  whether  participants  in 
programs  used  for  the  activities  in 
§  401.55  must  be  both  "single  parents 
and  homemakers." 

Response.  A  change  has  been  made. 
The  Secretary  interprets  this  section  to 
mean  that  programs  must  serve 
individuals  who  are  either  single  parents 
or  homemakers,  or  both. 

Comment.  Several  commenters 
recommended  that  the  regulations 
clarify  whether  programs  serving  single 
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parents  or  homemakers  must  include  all 
five  activities  listed  in  S  401.55. 

Response.  A  change  has  been  made. 
In  reser\'ing  funds  for  programs  serving 
single  parents  or  homemakers.  States 
may  select  one  or  more  of  the  five 
activities  listed  under  S  401.55. 

Comment.  One  commenter  pointed  out 
that  section  201(f)(1)  of  the  Act  contains 
the  phrase  "provide,  subsidize, 
reimburse,  or  pay  for  vocational 
education"  while  S  401.55(a)  of  the 
proposed  regulations  uses  only  the  term 
"provide."  The  commenter  asked  why 
the  other  statutory  terms  were  omitted. 

Response.  A  change  has  been  made. 
In  the  proposed  regulations,  the 
Secretary  attempted,  where  possible,  to 
simplify  the  language  of  the  Act  without 
altering  its  meaning.  However,  because 
commenters  raised  cQncems  about  this 
change,  the  exact  wording  of  the  Act  has 
been  added  to  S  401.55(a). 

Comment.  One  commenter  suggested 
that  S  401.55(c)  erroneously  provides  for 
"subgrants"  to  community-based 
organizations.  The  commenter  felt  that 
since  the  statute  provides  for  "grants"  to 
CBOs  under  section  201(f)  of  the  Act. 
S  401.55  should  be  corrected. 

Response.  No  change  has  been  made. 
It  is  standard  Education  Department 
regulations  terminology  to  refer  to  a 
grant  award  from  the  State  in  a  State- 
administered  program  as  a  "subgrant." 

Section  401.56    Vocational  Education 
Opportunities  Program — programs 
designed  to  eliminate  sex  bias  and 
stereotyping. 

Comment.  One  commenter  expressed 
concern  over  funds  under  §  401.56(a)(2) 
being  used  for  girls  and  women  only. 
The  commenter  also  felt  that  §  401.56 
must  clearly  distinguish  between 
programs  which  eliminate  sex  bias  for 
both  males  and  females  and  those  which 
are  for  females  only. 

Response.  No  change  has  been  made. 
Sections  201(g)  (1)  and  (3)  of  the  Act  and 
§  401.56(a)  (1)  and  (3)  of  the  regulations 
clearly  authorize  programs  that  are 
meant  to  serve  both  males  and  females. 
Section  201(g)(2)  of  the  Act  and 
S  401.56(a)(2)  of  the  regulations 
authorize  programs,  services,  and 
activities  for  girls  and  women,  aged  14 
through  25. 

Comment.  One  commenter  suggested 
that  9  401.56(a)(2)  be  changed  to  reflect 
the  language  of  Item  93  of  the 
Conference  Report  which  provides  that 
".  .  .  vocational  education  programs, 
services,  and  activities  for  girls  and 
women  provided  under  section  201(g)(2) 
of  the  Act  [are  to]  be  supplemental  and 
designed  to  meet  the  special  needs  of 
girls  and  women  desiring  to  enter 
nontraditional  occupations  or  other 


fields  enhancing  their  career 
opportunities."  House  Report  No.  96- 
1129.  98th  Cong.  2d  Seas.  pp.  77,  78. 

Response.  No  change  has  been  made. 
The  suggested  language  refers  to  the 
supplemental  nature  of  programs, 
services,  and  activities.  The  meaning  of 
this  language  is  unclear  in  light  of  the 
language  contained  in  Item  80  of  the 
Conference  Report.  House  Report  No. 
98-1129.  98th  Cong.  2d  Sess.  p.  75,  which 
stipulates  that  this  program  is  not 
subject  to  excess  cost  requirements.  The 
balance  of  the  proposed  language  in 
Item  93  of  the  Conference  Report  does 
appear  in  the  regulations  in  proximate 
form. 

Section  401.57  Vocational  Education 
Opportunities  Program — programs  for 
criminal  offenders. 

Comment.  One  commenter  requested 
that  funds  set  aside  for  criminal 
offenders  under  section  201(b)(6)  of  the 
Act  be  excluded  from  the  supplemental 
or  additional  cost  requirement  as  set 
forth  in  section  201(c)(1)  of  the  Act. 

Response.  No  change  has  been  made. 
The  supplemental  or  additional  cost 
requirement  as  set  forth  in  section 
201(c)(1)  of  the  Act  does  not  apply  to 
expenditures  for  criminal  offenders 
under  section  201(b)(6)  of  the  Act. 

Section  401.58    Vocational  Education 
Opportunities  Program — additional  uses 
of  funds. 

Comment.  One  commenter  pointed  out 
that  Item  45  of  the  Conference  Report 
contains  guidelines  for  determining  the 
cost  effectiveness  of  providing 
vocational  education  through  private 
vocational  institutions,  employers,  or 
community-based  organizations.  The 
commenter  suggested  that  these 
guidelines  be  incorporated  into 
§  401.58(a)(2)(i)(B). 

Response.  No  change  has  been  made. 
The  Conference  Report  explains  with 
reference  to  section  201(h)(2)  of  the  Act 
and  5  401.58(a)(2)  of  the  regulations  that 
"when  deciding  which  institutions  can 
deliver  services  in  a  cost  effective 
manner,  consideration  should  be  given 
to  expenses,  such  as  the  depreciation  of 
rental  cost  of  buildings  and 
administrative  expenses  for  all 
institutions  so  that  comparisons  on  the 
ability  to  provide  services  on  a 
competitive  basis  in  an  equitable  one." 
(House  Report  No.  98-1129.  98th  Cong. 
2d  Sess.  p.  71).  While  the  Secretary 
believes  these  are  excellent  suggestions 
for  determining  the  cost  effectiveness  of 
programs,  and  encourages  States  to 
consider  these  factors,  the  Secretary 
does  not  believe  that  detailed  and 
possibly  prescriptive  regulations 
regarding  the  considerations  that  must 


be  weighed  are  necessary  or 
appropriate.  In  addition,  the  Secretary  is 
confident  that  States  will  consider  the 
factors  suggested  in  the  Conference 
Report  without  being  required  to  do  so 
in  the  regulations. 

Section  401.59     Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program. 

Comment.  A  number  of  commenters 
objected  to  proposed  §  401.59(b)  which 
required  States  to  use  funds  under  Title 
II,  Part  B  to  expand,  improve,  modernize, 
or  develop  vocational  education 
services  and  activities  and  prohibited 
the  use  of  those  funds  to  maintain 
existing  services  and  activities.  Some 
commenters  said  that  some  of  the 
services  and  activities  authorized  by 
section  251  of  the  Act  inherently 
improve,  expand,  or  develop  existing 
vocational  education  programs.  Others 
thought  the  proposed  regulations 
prohibited  the  use  of  funds  for  existing 
programs,  including  those  that  are  under 
development. 

Response.  A  change  has  been  made. 
The  legislative  history  of  Title  II.  Part  B 
makes  it  clear  that  Congress  intended 
services  and  activities  funded  under  this 
program  to  represent  an  improvement, 
expansion,  or  development  of  vocational 
education  programs.  However,  the 
Secretary  believes  that  the  commenters 
are  correct  in  pointing  out  that  certain  of 
the  services  and  activities  authorized  by 
section  251  do,  by  their  very  nature, 
contribute  to  the  expansion, 
improvement,  or  development  of 
vocational  education  programs.  Because 
these  services  and  activities  are 
inherently  related  to  the  improvement  of 
programs,  it  would  be  consistent  with 
the  intent  of  Congress  to  permit  States 
and  eligible  recipients  to  maintain  them 
where  they  already  exist,  but  not  the 
other  services  and  activities  authorized 
by  section  251. 

Accordingly.  §§401.59  and  401.60 
have  been  rewritten  to  clarify  which 
authorized  activities  are  inherently 
related  to  the  improvement  of  programs 
(§  401.60  (b)  and  (c))  and  those  which 
are  not  (§  401.60(a)).  States  and  eligible 
recipients  may  use  funds  under  this 
program  to  continue  existing  services 
and  activities  which  fall  into  the  former 
category,  but  not  services  and  activities 
in  the  latter  category.  States  and  eligible 
recipients  may  use  funds  under  this 
program  to  support  only  those  particular 
aspects  of  their  ser\'ices  and  activities  in 
the  latter  category  (§  401.60(a))  which 
represent  an  innovation,  expansion, 
improvement,  modernization,  or 
development. 
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Comment.  A  number  of  commenters 
expressed  the  view  that  the  regulations 
should  provide  that  the  improvement  or 
expansion  requirement  of  Part  B  of  Title 
II  of  the  Act  is  met  if  an  eligible 
recipient  offers  a  program,  service,  or 
activity  new  to  that  eligible  recipient 
and  Federal  funding  under  Part  B  of 
Title  II  does  not  exceed  three  years. 
Other  commenters  recommended  that 
States  be  allowed  to  determine  the 
length  of  time  an  activity  may  be 
considered  new  or  improved. 

Response.  A  change  has  been  made. 
Section  401.59(b)(2)  now  clariGes  that 
any  vocational  education  project 
service,  or  activity  which  has  >ot  been 
offered  during  the  previous  instructional 
term  by  a  recipient  may  be  considered 
as  an  improvement  or  expansion  of  the 
vocational  education  program  of  that 
recipient.  In  addition,  such  program, 
service,  or  activity  may  be  considered 
as  an  improvement  or  expansion  for  a 
period  of  up  to  three  years.  The 
Secretary  believes  that  this  latter 
provision  gives  the  States  adequate 
flexibility  while  maintaining  the 
essentially  improvement-oriented  nature 
of  Title  II,  Part  B.  However,  the 
Secretary  does  not  feel  that  it  would  be 
appropriate  to  leave  the  determination 
of  which  programs  inherently  contribute 
to  the  improvement  expansion,  or 
development  of  vocational  education 
programs  to  the  States. 

Comment  One  commenter  was 
concerned  that  the  prohibition,  in 
§  401.59,  regarding  program 
maintenance  woidd  eliminate  joint 
funding  by  the  Federal  and  State 
governments  of  the  salaries  of 
counselors  and  technical  assistance 
personnel 

Response.  A  change  has  been  made. 
As  noted  above,  §  401.59  has  been 
changed  to  permit  the  maintenance  of 
certain  projects,  services  and  activities, 
but  not  others.  However,  the  prohibition 
against  program  maintenance  would  not 
prohibit  joint  funding  of  the  salaries  of 
counselors  and  technical  assistance 
personnel  by  the  Federal  and  State 
governments. 

Section  401.60     Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program — use  of  funds. 

Comments.  Many  commenters 
requested  clarification  of  whether 
program  activities  in  §  401.60  must  be 
both  improved  and  expanded. 

Response.  No  change  has  been  made. 
Programs,  services,  and  activities  satisfy 
the  conditions  of  Title  II,  Part  B  of  the 
Act  when  they  improve  an  existing 
program,  expand  an  existing  program,  or 
both  improve  and  expand  an  existing 
program.  However,  funds  may  be  used 


only  for  that  portion  of  the  existing 
program  being  improved  or  expanded,  or 
both.  Funds  may  also  be  used  to  support 
new  activities. 

Comment.  Several  commenters 
suggested  a  broad  array  of  specific 
examples  to  be  included  in  {  401.80  as 
program  activities  which  improve 
vocational  education. 

Response.  No  change  has  been  made. 
The  Secretary  agrees  that  some 
activities,  by  their  very  nature,  improve 
the  quality  of  vocaticmai  education. 
However,  the  Secretary  believes  that  the 
inclusions  of  additional  specific 
activities  is  not  warranted.  Item  38  of 
the  Conference  Report  explains  that  "In 
listing  the  authorized  activities  under 
the  State  grant  the  managers  note  that 
this  list  is  intended  to  be  general  and 
illustrative,  not  limiting.  States  may  fund 
activities  that  are  not  spedfically  listed 
but  are  in  oomptiance  with  the  purposes 
of  the  legislation."  (House  Report  No. 
98-1129,  9Bth  Cong.  2d  Sess.  p.  69). 
Further,  section  251{aK24)  of  the  Act  and 
§  401.60(aKl4)  of  the  regulations  provide 
for  the  improvement  or  expansion  of  any 
other  vocational  education  activities 
authorized  under  Title  H,  Part  A  of  the 
Act. 

Comment.  A  commenter  suggested 
that  since  apprenticeship  programs  are 
of  an  on-going  nature,  apprenticeship 
programs  funded  under  Part  B  of  Title  II 
of  the  Act  should  be  excluded  from  the 
program  improvement  requirement  in 
§  401.60(a)(1)  of  the  regulations. 

Response.  No  change  has  been  made. 
Section  251(a)(1)  of  the  Act  specifically 
requires  apprenticeship  training 
programs  to  meet  the  program 
improvement  condition  for  funding. 

Comment.  One  commenter  suggested 
that  §  401.60(a)(9)  (Proposed 
§  401.6Q(a){ll))  be  changed  to  refer  to 
practical  applications  "which  are  an 
integral  part  of  the  student's 
prevocational,  vocational,  or 
occupational  program."  The  commenter 
felt  that  this  change  would  darify  that 
reinforcement  of  mathematics  and 
scientific  principles  via  practical 
applications  in  prevocational.  industrial 
arts  and  similar  programs  is  permissible. 

Response.  A  change  has  been  made. 
Section  401.eO(aM9)  has  been  changed  to 
refer  to  practical  applications  "which 
are  an  integral  part  of  the  student's 
prevocational  or  vocational  program." 
This  change  clarifies  the  intent  of  the 
law  and  gives  the  State  more  flexibility 
in  its  application. 

Comment.  One  commenter  wanted 
§  401.60(a)  (11)  and  (12)  (Proposed 
§401.60  (a)  (14)  and  (15))  to  incorporate 
language  from  Item  37  of  the  Conference 
Report  which  specifies  that  funds  for 
prevocational.  and  modem  industrial 


and  a^ioultural  arts  programs  be 
directed  toward  activities  that  are 
modem  and  incorporate  die  latest 
advances  in  technology. 

Response.  No  tjiange  has  been  made. 
Item  37  of  tfie  Conference  Report 
explains  that  in  authorizing 
prevocational  education,  vocational 
agriculture,  and  industrial  arts 
programs.  Congress  intended  these 
programs  'lie  directed,  to  die  extent 
possible,  toward  those  activities  that  are 
modem  and  incorporate  the  latest 
advances  in  technology."  including 
programs  designed  to  ''provide  students 
with  awareness  and  basic  skills  in 
expanding  and  new  technology  areas 
such  as  robotics,  lasers,  computers, 
electronics,  industrial  power  systems, 
fluidities.  hydrauHcs.  pneumatics, 
telecommunications,  and 
biotechnology."  (House  Report  No.  Qft- 
1129.  98th  Cong.  2d  Sess.  p.  69).  While 
the  Secretary  supports  these  goals  and 
encourages  States  to  adopt  them,  the 
Secretary  believes  they  are  implicit  in 
the  language  of  the  Act  and  the 
regulations,  especially  given  the 
improvement-oriented  nature  of  the 
program,  and  that  the  requested  level  of 
regulatory  detail  is  inappn>priate. 

Comment.  One  commenter  wanted 
S  401.6Q(aKl2)  (Proposed  i  401.60(aHlS)) 
to  clarify  that  "modem  indasthal  and 
agricultural  arts"  means  modem 
industrial  arts  programs  and/or  modem 
agricultural  arts  programs. 

Re^Mnse.  A  diange  has  been  made. 
Since  there  is  no  special  instractiooal 
program  called  "modem  indnstrial  and 
agricultaral  arts."  §  401iKHa)(12)  reiera 
to  the  two  distinct  pro-ams  of  modem 
industrial  arts  and  modem  agricultaral 
arts.  The  Secretary  interpretes 
congressional  intent  to  be  that  new 
techniques  and  new  teaming 
experiences  be  applied  in  these  two 
different  instructioaal  programs. 

Comment.  One  commenter  expresaed 
concern  that  expenditures  for  pnwnnd 
to  coordinate  efforts  for  apprenticeship 
and  training  programs  under 
§  401.60(b)(3)  (Proposed  §  4O1.80(aMl2)) 
would  result  in  duplication  of  effort.  In 
particular,  the  commenter  suggested  that 
such  expenditures  would  duplicate 
efforts  of  agencies  which  already 
address  apprenticeship  coordination 
within  a  State. 

Response.  No  change  has  been  made. 
Avoiding  duplication  of  effort  is  an 
important  part  of  effective  program 
management.  States  are  expected  to 
avoid  such  duplication.  "Hie  regulations 
do  not  require  the  expenditure  of  funds 
for  this  purpose. 

Comment.  One  commenter  expressed 
concern  that  §  401.60(c)  (Proposed 
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§  401.60(b)]  concerning  the  use  of  funds 
for  preservice  and  inservice  training 
under  Title  II.  Part  B  of  the  Act  could  be 
construed  as  restricting  the  use  of  funds 
to  programs  serving  handicapped  and 
disadvantaged  individuals.  The 
commenter  also  requested  that  the 
regulations  be  changed  to  permit  the  use 
of  funds  under  Title  II.  Part  A  of  the  Act 
for  preservice  and  inservice  training  of 
vocational  education  personnel  and 
guidance  counselors. 

Response.  No  change  has  been  made. 
In  S  401.60(c)  (Proposed  §  401.60(b)). 
preservice  and  inservice  training  which 
focuses  on  the  integration  of 
handicapped  and  disadvantaged 
students  in  regular  vocational  education 
courses  is  a  program  emphasis,  but  it  is 
not  intended  to  restrict  preservice  and 
inservice  training  programs  to  serving 
such  individuals.  With  regard  to  the 
second  portion  of  the  comment, 
preservice  and  inservice  training  may  be 
funded  under  Title  II.  Part  B  of  the  Act. 
In  addition,  while  inservice  training  is 
authorized  in  some  circumstances  under 
Title  II,  Part  A,  the  Secretary  interprets 
Title  n.  Part  A  to  prohibit  the  use  of 
funds  for  preservice  training. 

Comment.  One  commenter  suggested 
deleting  the  provision  in  §  401.60(c) 
(Proposed  §  401.60(b))  that  expansion, 
improvement,  modernization,  and 
development  funds  be  awarded  to 
"eligible  recipients."  Another 
commenter  suggested  that  the  words  "to 
expand,  improve,  modernize,  and 
develop"  be  deleted  from  S  401.60(b)  of 
the  proposed  regulations  because  they 
are  not  found  in  the  Act. 

Response.  A  change  has  been  made. 
The  reference  to  eligible  recipients  in 
S  401.60(c)  has  been  deleted.  Section 
401.60(c)  now  adheres  more  closely  to 
the  language  of  section  251(b)  of  the  Act 
and  requires  each  State  to  make  awards 
for  the  specified  purposes.  In  addition, 
the  phrase  "to  expand,  improve, 
modernize,  and  develop"  has  also  been 
deleted  from  §  401.60(c).  The  phrase  has 
been  retained  in  S  401.59(a),  however, 
because  that  phrase  accurately  reflects 
the  intent  of  Congress  with  respect  to 
Title  II,  Part  B,  as  described  in  section 
2(1)  of  the  Act. 

Comment.  One  conunenter  asked  why, 
in  describing  preservice  and  inservice 
training,  S  401.60(c)  (Proposed 
S  401.60(b))  used  the  term  "awards" 
when  section  251(b)  of  the  Act  uses  only 
the  term  "grants." 

Response.  A  change  has  been  made. 
The  term  "awards"  has  been  changed  to 
"subgrants"  to  more  closely  reflect  the 
language  of  the  Act. 

Comment.  One  commenter  requested 
clarification  on  the  amount  of  funds 
under  Title  II,  Part  B  of  the  Act  that  must 


be  expended  for  preservice  and 
inservice  training.  The  commenter 
suggested  that  stipulating  a  minimum 
amount  in  the  regulations  would  provide 
guidance. 

Response.  No  change  has  been  made. 
Neither  the  Act,  section  251(b),  nor  the 
regulations.  §  401.60(c),  specify  a 
minimum  amount  that  must  be  used  for 
preservice  and  inservice  training.  The 
States  are  the  best  judges  of  their  needs 
in  this  area.  However,  the  regulations  do 
require  the  States  to  make  awards  for 
this  purpose. 

Comment.  One  commenter 
recommended  that  the  regulations 
provide  further  guidance  on  the  use  of 
teachers  to  perform  placement  and 
follow-up  services  for  vocational 
education  students. 

Response.  No  change  has  been  made. 
The  regulations  neither  prohibit  nor 
require  the  use  of  teachers  to  perform 
placement  and  follow-up  services,  and 
the  Secretary  does  not  believe  more 
prescriptive  detail  is  warranted. 

Comment.  One  commenter  suggested 
that  vocational  education  classes  are 
often  smaller  and  thus  more  costly  than 
general  education  classes.  The 
commenter  suggested  allowing  the 
resultant  added  cost  of  vocational 
education  courses  to  be  funded  under 
Title  II.  Part  B. 

Response.  No  change  has  been  made. 
Title  II.  Part  B  funds  are  to  be  used  for 
improving,  expanding,  modernizing,  and 
developing  vocational  education 
programs.  Funds  may  be  applied  to  that 
portion  of  a  program  in  which  a  service 
or  activity  improves,  expands, 
modernizes,  or  develops  an  existing 
program.  Funds  may  also  be  used  for 
certain  services  and  activities  which,  by 
their  nature,  improve  the  quality  of 
vocational  education.  These  activities 
are  authorized  regardless  of  class  size  or 
relative  cost  compared  to  general 
education  courses. 

Section  401.61     Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program — distribution  of 
funds  by  a  State. 

Comrtient.  A  commenter 
recommex^ded  that  S  401.61(a)(1)  be 
rewritten  to  clarify  that  a  State  may  use 
funds  under  the  Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program  in  the  manner  best 
suited  to  carry  out  the  purposes  of  "the 
Act  as  implemented  through"  the  State 
vocational  education  programs  in  that 
State. 

Response.  A  change  has  been  made. 
The  provisions  of  §  401.61(a)(1)  have 
been  reworded  to  reflect  more 
accurately  the  provisions  of  the  Act.  The 
phrase  "the  Act  as  implemented 


through"  has  been  added  before  "the 
State  Vocational  Education  Program  in 
that  State." 

Section  401. 71    Special  Programs- 
State  Assistance  for  Vocational 
Education  Support  Programs  by 
Community-Based  Organizations. 

Comment.  One  commenter  asked  why 
§  401.71(b)  incorporated  the  provision 
relating  to  handicapped  individuals. 
Another  commenter  felt  that  §  401.71(b) 
should  be  deleted  from  the  regulations 
since  section  302  of  the  Act  does  not  say 
that  handicapped  persons  are  to  be 
served  by  the  State  Assistance  for 
Vocational  Education  Support  Programs 
by  Community-Based  Organizations. 

Response.  No  change  has  been  made. 
The  definition  of  community-based 
organizations  as  set  forth  in  JTPA 
includes  such  agencies  serving 
handicapped  individuals.  The  Secretary 
believes  that  Congress  did  not  wish  to 
preclude  community-based 
organizations  from  serving 
educationally  or  economically 
disadvantaged  individuals  who  also 
happened  to  be  handicapped. 

Section  401.72    Special  Programs- 
application  requirements  for  the  State 
Assistance  for  Vocational  Education 
Support  Programs  by  Community-Based 
Organizations. 

Comment.  One  commenter  felt  that 
funds  under  Title  III  of  the  Act  should  be 
given  directly  to  community-based 
organizations  without  the  joint 
application  requirements  in  §  401.72(a). 

Response.  No  change  has  been  made. 
Section  301  of  the  Act  requires  a  joint 
application  for  funding  of  CBOs  under 
Title  III. 

Comment.  One  commenter  request^fl 
that  §  401.72  require  community-based 
organizations  to  be  bonded  in  order  to 
participate  in  federally  funded 
vocational  education  programs. 

Response.  No  change  has  been  made. 
The  statute  does  not  require  bonding  of 
community-based  organizations  as  a 
precondition  for  eligibility. 

Section  401. 73    Special  Programs- 
Consumer  and  Homemaking  Education 
Program. 

Comment.  One  commenter  suggested 
changing  the  term  "Consumer  and 
Homemaker"  to  "Consumer  and 
Homemaking"  in  §§  401.70,  401.73  and 
401.102  of  the  regulations  to  avoid 
confusion  with  the  displaced 
homemaker  or  single  parents  and 
homemaker  programs. 

Response.  A  change  has  been  made. 
This  recommendation  is  accepted  and 
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the  necessary  changes  have  been  made 
in  the  regulations. 

Comment.  One  commenter  asked  why. 
in  describing  activities  under  the 
Consumer  and  Homemaking  Education 
Program,  the  phrase  "including  resource 
management"  was  omitted  from 
§  401.73(a)(2)(v)  of  the  regulations  when 
such  words  appear  in  section  311  of  the 
Act. 

Response.  A  change  has  been  made. 
In  regulating,  the  Secretary  tried  to 
clarify  the  language  of  the  Act  without 
changing  its  meaning.  However,  based 
on  concern  raised  during  the  comment 
period.  §  401.73(a)(2](v)  has  been 
changed  to  adhere  to  the  language  of  the 
Act.  The  phrase  "including  resource 
management"  has  been  added  to 
§  401.73{a){2)(v)  immediately  following 
the  word  "management." 

Section  401. 75    Special  Programs — 
Adult  Training,  Retraining,  and 
Employment  Development  Program. 

Comment.  One  commenter  objected  to 
the  use  of  "shall"  in  §  401.75.  which 
provides  that  States  "shall"  conduct 
adult  training,  retraining,  and 
employment  development  projects, 
services,  and  activities.  The  commenter 
suggested  that  "shall"  is  unnecessarily 
restrictive,  and  should  be  replaced  with 
"may." 

Response.  No  change  has  been  made. 
In  establishing  the  Adult  Training. 
Retraining,  and  Employment 
Development  Program.  Congress  clearly 
intended  to  require  that  particular 
purposes  be  achieved  and  individuals  be 
served.  The  program  is  to  be  carried  out 
in  accordance  with  the  State  plan,  which 
must  specify  those  adult  training, 
retraining,  and  employment 
development  projects,  services,  and 
activities  to  be  carried  out. 

Comment.  One  commenter  pointed  out 
that  the  Act  requires,  under  section 
322(b)(1)(D).  that  the  programs  under 
§  401.75(d)  (1)  and  (2)  serve  the 
individuals  identified  in  §  401.75(a).  The 
commenter  believed  that  the  regulations 
incorrectly  limit  that  requirement  to 
programs  under  paragraph  (d)(2). 

Response.  A  change  has  been  made. 
The  requirements  in  §  401.75(d)  to  serve 
individuals  identified  in  §  401.75(a)  now 
clearly  applies  to  programs  under 
paragraphs  (d)  (1)  and  (2). 

Comment.  One  commenter  pointed  out 
that,  in  describing  authorized  services 
and  activities  under  the  Adult  Training, 
Retraining,  and  Employment 
Development  Program,  section 
322(b)(1)(E)  of  the  Act  contains  the 
words  "cooperative  education 
programs"  while  §  401.75(e)  of  the 
proposed  regulations  did  not.  The 
commenter  asked  why  the  statutory 


language  was  not  included  in  the 
regulations. 

Response.  A  change  has  been  made. 
Section  401.75(e)  has  been  changed  to 
reflect  more  accurately  the  language  of 
the  Act. 

Comment.  One  commenter  thought  the 
word  "minorities"  was  inadvertently 
omitted  from  §  401.75(g). 

Response.  No  change  has  been  made. 
Section  322(b)(1)(G)  of  the  Act,  on  which 
§  401.75(g)  of  the  regulations  is  based, 
does  not  contain  the  word  "minorities." 

Comment.  One  commenter  pointed  out 
that,  in  describing  services  and 
activities  authorized  under  the  Adult 
Training,  Retraining,  and  Employment 
Development  Program,  section 
322(b)(t)(H)  of  the  Act  speaks  to 
"related  and  additional  services"  while 
S  401.75(h]  of  the  proposed  regulations 
referred  to  "and  additional  related 
services."  The  commenter  asked  why 
the  statutory  language  was  not  used  in 
the  regulations. 

Response.  No  change  has  been  made. 
The  language  was  modified  because  it  is 
the  Secretary's  view  that  Congress  did 
not  want  to  imply  that  additional 
unrelated  services  were  authorized.  If 
services  are  "unrelated,"  they  are  not 
considered  as  "required  to  effectively 
carry  out  the  purposes  of  this  part"  as 
stated  in  section  322(b)(1)(H)  of  the  Act. 

Comment.  One  commenter  suggested 
that  the  phrase  "as  defmed  in 
§  400.4(b),"  be  added  after  the  words 
"apprenticeship  training  programs"  in 
§  401.75(j). 

Response.  A  change  has  been  made. 
The  phrase  "as  deHned  in  §  400.4(b)" 
has  been  added  after  the  words 
"apprenticeship  training  programs"  in 
§  401.75(j)  in  order  to  clarify  the 
reference  to  apprenticeship  training 
programs. 

Section  401.76    Special  Programs — 
Comprehensive  Career  Guidance  and 
Counseling  Program. 

Comment.  One  commenter  objected  to 
the  stipulation,  in  S  401.7e(a)(l).  that 
comprehensive  career  guidance  and 
counseling  programs  for  vocational 
education  students  must  be  "organized 
and  administered  by  certified 
counselors."  The  commenter  felt  that 
when  the  nation's  extremely  high 
student  to  counselor  ratio  is  considered, 
it  becomes  obvious  that  counselors  must 
continue  to  enlist  the  help  of  vocational 
education  teachers  if  they  are  to  meet 
student  needs. 

Response.  No  change  has  been  made. 
While  the  Act  clearly  requires  that 
career  guidance  and  counseling 
programs  for  vocational  education 
students  be  organized  by  and  under  the 
direction  of  certified  counselors,  there  is 


no  prohibition  against  certified 
counselors  enlisting  the  aid  of  teachers 
or  other  assistants  to  carry  out  their 
programs. 

Comment.  One  commenter  asked  why 
S  401.76(b)(2)(iii)  used  the  phrase 
"reflect  the  collaboration"  of  the  family, 
the  community,  business,  industry,  and 
labor  while  section  332(b)  of  the  Act 
uses  the  phrase  "enlist  the 
collaboration  .  .  ." 

Response.  A  change  has  been  made. 
The  word  "enlist"  has  been  substituted 
for  the  word  "reflect"  in 
§  401.76(b)(2)(iii)  in  order  to  reflect  more 
closely  the  language  of  the  Act. 

Comment.  A  commenter  felt  that  the 
language  of  i  401.76(c),  requiring  that 
collegiate  level  counselor  education 
programs  conducted  by  university 
personnel  be  organized  and 
administered  by  certified  counselors,  is 
not  in  keeping  with  the  language  of  the 
Act 

Response.  No  change  has  been  made. 
Section  332(a)  of  the  Act  requires  that 
programs  under  Part  D  of  Tide  01  of  the 
Act  be  "organized  and  administered  by 
certified  counselors."  However,  the 
Secretary  does  not  interpret  the 
language  of  the  statute  to  require  that  all 
instruction  in  counseling  necessarily  be 
provided  by  certified  counselors. 

Comment.  One  commenter  pointed  out 
that  §  401.76{c)(2)(ix)  referred  to  "State 
and  local .  .  .  supervision."  The  and 
local  administration"  while  section 
332(b)(2)  of  the  Act  refers  to  "State 
commenter  asked  why  the  statutory 
language  was  not  used  in  the  regulation. 

Response.  A  change  has  been  made. 
The  words  "including  supervision"  have 
been  added  to  S  401.76(c)(2)(ix) 
immediately  following  the  word 
"administration."  The  Secretary 
believes  that  Congress  did  not  intend  to 
prohibit  the  use  of  funds  for  State  and 
local  administration,  which  includes 
supervision. 

Section  401. 79    Special  Programs — 
special  considerations  under  the 
Industry-Education  Partnership  for 
Training  in  High-Technology 
Occupations  Program. 

Comment  One  commenter  pointed  out 
that,  in  requiring  an  applicant  to 
demonstrate  its  special  efforts  to 
provide  outreach,  section  343(b)(4}  of  die 
Act  uses  the  phrase  "the  commitment  to 
serve  all  segments  .  .  ."  while 
§  401.79(d)  of  the  proposed  regulations 
used  the  phrase  "the  extent  to  which  the 
project  will  .  .  ."  The  commenter  asked 
why  the  statutory  language  was 
changed. 

Response.  A  change  has  been  made. 
The  words  "The  extent  to  which  the 
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project  will  serve  .  .  ."  have  been 
deleted  from  §  401.79(d)  and  have  been 
replaced  by  the  words  "The  commitment 
to  serve  .  .  ."  in  order  to  reflect  more 
accurately  the  language  of  the  Act. 

Section  401.80    Special  Programs — 
fiscal  requirements  under  the  Industry- 
Education  Partnership  for  Training  in 
High-Technology  Occupations  Program. 

Comment.  One  commenter  asked  why 
§  401.80(b)  of  the  proposed  regulations 
referred  to  "local"  while  section 
343(a)(1)  of  the  Act  uses  the  term 
"eligible  recipients." 

Response.  A  change  has  been  made. 
In  order  to  reflect  more  closely  the 
language  of  the  statute,  the  phrase 
".  .  .  at  both  the  State  and  local  level" 
has  been  deleted  from  §  401.80(b)  and 
replaced  with  the  phrase  ".  .  .  by  both 
the  State  and  eligible  recipients." 

Section  401.90    Conditions  a  State  must 
meet — reserving  funds  under  the  basic 
State  grant. 

Comment.  Several  commenters  noted 
that  section  113(b)(4)  of  the  Act  appears 
to  require  the  State  to  distribute  all 
funds  for  handicapped  and 
disadvantaged  individuals,  under  Title 
II.  Part  A.  to  eligible  recipients,  with 
none  of  these  funds  being  retainable  at 
the  State  level.  The  commenters  felt  that 
States  should  take  funds  for 
handicapped  and  disadvantaged 
individuals  out  of  the  allotment  before 
reserving  funds  for  State  administration. 
They  recommended  that  9  401.90  be 
modified  to  reflect  this  interpretation. 

Response.  No  change  has  been  made. 
Although  the  Act  lacks  clarity  on  this 
issue,  the  Secretary  believes  the 
regulation  reflects  the  intent  of 
Congress.  Section  113(b)(4)  of  the  Act 
must  be  read  in  connection  with  section 
102  of  the  Act.  which  allocates  the  funds 
in  the  basic  State  grant  among  State 
administration,  the  Vocational 
Education  Opportunities  Programs 
authorized  by  Part  A  of  Title  II  of  the 
Act,  and  the  program  improvement, 
innovation,  and  expansion  activities 
authorized  by  Part  B  of  Title  U.  In 
general,  section  102  of  the  Act  allocates 
57  percent  of  the  basic  grant  to  Part  A. 
43  percent  to  Part  B.  and  up  to  7  percent 
for  State  administration.  In  addition, 
section  202  of  the  Act  reserves  all  the 
basic  grant  funds  available  for  Part  A 
for  six  specified  populations,  including 
handicapped  individuals  and 
disadvantaged  individuals,  in  precisely 
established  proportions.  To  preserve  the 
integrity  of  these  various  fund 
distribution  requirements  and  the 
carefully  wrought  balance  of  interests 
they  represent,  the  Secretary  has 
interpreted  the  Act  to  require  that  the 


States  reserve  up  to  7  percent  for  State 
administration  prior  to  alloting  the  57 
percent  and  43  percent  for  Parts  A  and 
B.  respectively.  This  interpretation  is 
consistent  with  the  language  of  section 
113(b)(4)  of  the  Act  because  all  the 
funds  "available"  for  handicapped  and 
disadvantaged  indiviSuals,  after  the 
reservation  of  funds  for  State 
administration,  continue  to  flow  to 
eligible  recipients.  In  addition,  the 
Secretary's  interpretation  promotes 
administrative  convenience  for  the 
States  and  reflects  the  necessity  for 
State-level  administrative  activity  in 
connection  with  local  programs  for 
handicapped  and  disadvantaged 
individuals. 

Section  401.91     Conditions  a  State  must 
meet — reserving  funds  for  State 
administration. 

Comment.  One  commenter  expressed 
the  view  that  the  Secretary  should 
specify  in  5  401.91  that  the  20  percent 
reserved  for  State  activities  under  Title 
II  of  the  Act  is  to  be  reserved  from  Part 
B  of  Title  n. 

Response.  No  change  has  been  made. 
Section  113(b)(4)  of  the  Act  permits  the 
funds  for  State  activities  to  be  derived 
from  both  Parts  A  and  B  of  Title  II  of  the 
Act. 

Comment.  One  commenter  expressed 
the  view  that  the  7  percent  limitation  on 
State  administrative  expenditures  for 
the  Title  II  allotment  will  place  severe 
restrictions  on  State  leadership 
activities  in  many  States;  particularly 
the  smaller  States.  Another  comn'enter 
felt  that  administrative  costs  should  be 
taken  from  the  Title  IL  Part  B  funds.  Still 
another  commenter  felt  the  final 
regulations  should  prohibit  States  from 
using  the  3.5  percent  set-aside  or  the  8.5 
percent  set-aside  for  administrative 
support  of  the  §  401.13  personnel. 

Response.  No  change  has  been  made. 
Section  102  of  the  Act  clearly  limits  the 
funds  available  for  State  administration 
to  7  percent  of  the  basic  State  grant 
(excluding  any  additional  cost  for  the 
sex  equity  coordinator).  The  Secretary 
interprets  sections  102  and  113(b)(4)  of 
the  Act  to  require  the  States  to  first 
reserve  the  amount  for  State 
administration  and  then  to  allocate 
funds  for  Title  IL  Part  A  and  Part  B 
according  to  the  required  percentages. 
Therefore,  funds  for  State 
administration  do  not  come  out  of  funds 
reserved  under  Title  II.  Part  A  for  single 
parents  and  homemakers  or  programs 
designed  to  eliminate  sex  bias  and 
stereotyping,  respectively. 


Section  401.92    Conditions  a  State  must 
meet — reserving  funds  under  the 
Vocational  Education  Opportunities 
Program. 

Comment  Several  commenters 
suggested  adding  a  provision  that  would 
allow  funds  to  be  diverted  from  Title  II, 
Part  B  of  the  Act  to  supplement  those 
reserved  in  Title  II,  Part  A  for  vocational 
education  programs  serving  single 
parents  and  homemakers  and  programs 
designed  to  eliminate  sex  bias  and 
stereotyping  in  vocational  education. 

Response.  No  change  has  been  made. 
Funds  under  Title  II,  Part  B  of  the  Act 
must  be  used  to  expand,  improve, 
modernize,  or  develop  quality 
vocational  education  programs.  To  the 
extent  that  the  State  vocational 
education  program  includes  improving, 
expanding,  modernizing,  or  developing 
vocational  education  programs  serving 
single  parents  and  homemakers  or 
progams  designed  to  eliminate  sex  bias 
and  stereotyping.  Title  II,  Part  B  funds 
may  be  used  for  such  programs. 

Comment.  Several  commenters 
suggested  adding  language  to  prohibit 
States  from  diverting  funds  for  the  sex 
equity  and  single  parent  and  homemaker 
programs  to  other  purposes.  To  prevent 
the  diverting  of  funds,  the  commenters 
recommended  that  9  401.13  be  changed 
to  include  a  requirement  that  the 
expenditure  and  award  of  funds  under 
the  sex  bias  and  single  parents  and 
homemakers  programs  be  determined  by 
the  "sex  equity  coordinator"  only. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  believe  that 
additional  regulatory  language  is 
necessary.  The  Act  and  the  regulations 
clearly  reserve  specific  amounts  for 
vocational  education  programs  serving 
single  parents  and  homemakers  and 
programs  designed  to  eliminate  sex  bias 
and  stereotyping  in  vocational 
education;  the  amounts  may  not  be 
diverted.  In  addition,  the  Act  and  the 
regulations  require  that  the  "sex  equity 
coordinator"  administer  these  programs. 

Comment  A  commenter  suggested 
that  the  regulations  clarify  that  the  one 
percent  set-aside  for  criminal  offenders 
in  J  401.92(f)  is  not  the  only  source  of 
funds  under  the  Act  in  which 
correctional  institutions  or  agencies  can 
receive  funding  for  vocational  education 
programs  and  services. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  Congress 
intended  that  criminal  offenders  or  any 
of  the  special  groups  covered  by 
sections  201(b)  and  202  of  the  Act  be 
restricted  to  receiving  services  under 
Title  II,  Part  A  of  the  Act  exclusively, 
additional  regulations  are  not  believed 
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necessary.  For  example,  the  regulations 
in  S  401.60(a)(14]  (Proposed 
9  401.60(a)(23]]  stipulate  that  funds  from 
Title  II,  Part  B  of  the  Act  may  be  used 
for  improvement  or  expansion  of  any 
activities  authorized  under  Title  II,  Part 
A  of  the  Act  which  would  accomplish 
the  purposes  of  Title  II,  Part  B. 

Section  401.93    Conditions  a  State  must 
meet — administrative  cost 
requirements. 

Comment.  One  commenter  asked  for 
the  statutory  authority  for  the 
"necessary  and  reasonable"  language  as 
it  relates  to  administrative  costs  in 
S  401.93  (a)(2)  and  (b). 

Response.  No  change  has  been  made. 
The  Secretary  believes  the  "necessary 
and  reasonable"  cost  principle  is 
implicit  in  the  statute.  This  language  is 
consistent  with  Department-wide 
regulations  (34  CFR  Part  74,  Appendix 
C)  on  cost  principles,  and  well 
established  Departmental  practice. 

Section  401.94    Conditions  a  State  must 
meet — cost  sharing  requirements. 

Comment.  One  commenter  requested 
that  the  matching  requirements  be  made 
clearer  and  separately  placed  under 
each  program  rather  than  being  grouped 
in  S  401.94. 

Response.  No  change  has  been  made. 
The  Secretary  believes  the  regulations 
are  clearer  when  organized  by  topics 
rather  than  by  programs. 

Comment.  Several  commenters  were 
concerned  that  community-based 
organizations  (CBOs)  would  not  be  able 
to  provide  the  required  50  percent  non- 
Federal  match  for  administration  of 
projects  and  activities  in  {  401.94 
(b)(l){ii)  an  (b)(2).  The  commenters  felt 
that  the  50  percent  matching 
requirement  should  be  deleted  for  CBOs. 

Response.  No  change  has  been  made. 
The  matching  requirements  in  S  401.94 
(b)(1)  (ii)  and  (b)(2)  reflect  the  statute. 

Comment.  Several  commenters 
pointed  out  that  the  expenditiu*e 
requirements  in  S  401.94(b](l)(iii)  would 
force  the  closing  of  a  substantial  number 
of  separate  programs  for  handicapped 
and  disadvantaged  individuals  because 
these  programs  can  no  longer  be  totally 
funded  with  Federal  funds.  The 
commenters  requested  that  {  401.94  be 
changed  to  permit  Federal  funds  to  be 
used  to  pay  the  total  cost  of  separate 
programs. 

Response.  No  change  has  been  made. 
Section  201(c)  of  the  Act  requires  that 
Federal  funds  be  used  to  pay  no  more 
than  50  percent  of  the  expenditures  for 
handicapped  or  disadvantaged 
individuals  in  separate  programs  which 
exceed  the  average  per-pupil 
expenditures  for  regular  services  and 


activities.  However,  under  Title  II,  Part 
B  of  the  Act,  the  entire  costs  of  such 
separate  programs  may  be  paid  from 
Federal  and  matching  funds  as  long  as 
the  requirements  in  SS  401.59  and  401.60 
are  met. 

Comment  One  commenter  requested 
that  the  matching  requirement  be 
waived  by  regulation  for  expenditures 
for  modem  machinery  and  tools 
acquired  under  section  201(d)(2)  of  the 
Act. 

Response.  No  change  has  been  made. 
Section  502(a)(3)(A)  of  the  Act  requires 
that  expenditures  of  Federal  funds  for 
disadvantaged  individuals  under  Paiit  A 
of  Title  II  of  the  Act  be  matched.  It 
should  be  noted,  however,  that  the 
matching  requirements  applies  in  the 
aggregate  and  need  not  be  applied  on  a 
project-by-project  basis. 

Comment.  Several  commenters 
objected  to  the  exclusion  of  in-kind 
contributions  in  meeting  cost-sharing 
requirements  under  Title  II,  Part  B  of  the 
Act.  The  commenters  suggested 
changing  S  401.94(c)  to  read:  "A  State 
may  not  use  the  value  of  in-kind 
contributions  to  satisfy  cost-sharing 
requirements  under  the  State  Vocational 
Education  Program,  except  under  the 
Vocational  Education  Improvement. 
Irmovation,  and  Expansion  Program." 

Response.  No  change  has  been  made. 
Congressional  intent  regarding  the  use 
of  in-kind  contributions  under  the  Act  is 
.  described  in  Item  236  of  the  Conference 
Report  House  Report  No.  98-1129,  98th 
Cong.  2d  Sess.  p.  98.  which  clarifies  that 
in-kind  contributions  may  not  be 
counted  toward  matching  requirements. 
Under  Title  III,  Part  E.  Industry- 
Education  Partnership  Program,  the 
business  and  industrial  share  of  the 
costs  required  by  section  342(b)(3)  of  the 
Act  may  be  in  the  form  of  cash  or  in- 
kind  contributions  (such  as  facilities, 
overhead,  personnel,  and  equipment) 
fairly  valued.  The  remainder  of  the  non- 
Federal  match  for  this  program  may  not 
not  be  met  by  in-kind  contributions. 

Section  401.95  and  Section  401.96 
Conditions  a  State  must  meet — 
allocations  for  handicapped  and 
disadvantaged  individuals. 

Comment.  Several  commenters 
strongly  supported  the  interpretation 
that  the  allocation  of  funds  be  based  on 
"participating"  eligible  recipients. 
Another  commenter  asked  why  the 
word  "participating"  was  added  to  the 
term  "eligible  recipients"  in  §S  401.95 
and  401.96. 

Response.  No  change  has  been  made. 
The  term  "participating  eligible 
recipients"  was  used  in  order  to 
eliminate  the  unnecessary 
administrative  burden  States  would  face 


in  having  to  make  pupil  counts  in,  and 
allocate  funds  to,  eligible  recipients  that 
did  not  wish  to  participate  in  the 
programs  (assuming  the  data  were 
available  from  such  disinterested 
eligible  recipients).  Also,  allocations  for 
disinterested  eligible  recipients  would 
then  have  to  be  reallocated  to  those 
eligible  recipients  that  did  wish  to 
participate,  thus  creating  an  additional 
administrative  burden  on  States. 

Comment.  One  commenter  noted  that 
§§  401.95  and  401.96  appear  to  be  silent 
on  the  reallocation  of  funds  for 
handicapped  and  disadvantaged 
persons.  The  commenter  felt  that  any 
funds  returned  to  the  State  by  an  eUgible 
recipient  should  be  reallocated  on  a 
discretionarj'  basis  to  areas  with 
demonstated  unmet  needs.  The 
commenter  recommended  that  the 
regulations  allow  States  to  reallocate 
these  funds  without  applying  the 
formulas. 

Response.  No  change  has  been  made. 
Sections  401.95  and  401.96  describe  the 
formulas  for  initially  allocating  Title  H, 
Part  A  funds  reserved  for  handicapped 
and  disadvantaged  individuals  to 
participating  eligible  recipients.  The 
regulations  do  not  prohibit  the 
reallocation  of  any  of  these  funds  which 
are  not  needed  by  a  participating 
eligible  recipient  to  other  participating 
eligible  recipients  which  do  have  a  need 
for  them.  The  Secretary  interprets 
section  203(a)  (1)  and  (2)  of  the  Act  to 
permit  reallocation  of  uiuieeded  funds 
from  one  participating  eligible  recipient 
to  others  either  according  to  the 
statutory  allocation  formulas  or  to  those 
participating  eligible  recipients  which 
the  State  determines  have  the  greatest 
need  for  additional  funds. 

Comment.  One  commenter  requested 
that  allocations  for  handicapped  and 
disadvantaged  individuals  under  section 
203(a)  of  the  Act  be  based  on  the  most 
recent  data  available  rather  than  on 
counts  made  in  the  program  year 
preceding  the  year  in  which  the 
allocation  is  made.  The  commenter 
pointed  out  that  such  a  change  would 
accommodate  the  different  data 
collection  methods  used  by  the  States. 

Response.  No  change  has  been  made. 
Section  203(a)  of  the  Act  requires  that 
the  allocations  be  based  on  counts  made 
in  the  year  prior  to  the  year  of 
determination. 

Comment.  Several  commenters 
expressed  the  view  that  the  distribution 
requirements  under  §S  401.95  and  401.96 
will  severely  limit  the  services  that  can 
be  provided  in  sparsely  populated  areas 
or  to  special  residential  schools.  The 
commenters  asked  that  a  sparsity  factor 
be  included  in  these  regulations. 
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Response.  No  change  has  been  made. 
The  distribution  requirements  are 
mandated  by  section  203(a)  of  the  Act. 

Comment.  Several  commenters  were 
concerned  that  the  criteria  for  funds 
identifed  in  S401.96(a)(2)  could  penalize 
LEL^s  that  have  been  unable  to  obtain 
adequate  vocational  education  funding 
in  the  past.  and.  therefore,  have  not 
been  able  to  serve  their  economically 
disadvantaged  population  with 
vocational  education  programs. 

Response.  No  change  has  been  made. 
The  requirement  in  §  401.96(a)(2)  that 
the  distribution  of  funds  be  based,  in 
part,  on  the  number  of  economically 
disadvantaged  individuals  served  in 
vocational  education  programs  reflects 
the  requirements  of  section 
203(a)(2){B)(ii)  of  the  Act. 

Comment.  Several  commenters 
expressed  the  view  that  §  401.96(b)  of 
the  regulations  establishes  a  method  for 
determining  a  minimum  expenditure 
level  for  individuals  with  limited  English 
proficiency  which  could  result  in  an 
inappropriate  or  inequitable  minimum 
expenditure  level  for  this  population. 

Response.  A  change  has  been  made. 
In  general,  section  203(a)(3)  of  the  Act 
requires  eligible  recipients  to  support 
vocational  education  programs  for 
persons  with  limited  English  proficiency 
from  their  allotments  of  Title  II,  Part  A 
funds  reserved  for  disadvantaged 
individuals  in  the  same  proportion  as 
the  number  of  persons  with  limited 
English  proficiency  "served"  by  the 
eligible  recipient  in  the  preceding  year 
bears  "to  the  population  of  the  State."  In 
an  attempt  to  give  the  language  of  the 
statute  a  reasonable  meaning,  in  the 
*  proposed  regulations  the  Secretary 
interpreted  "served"  to  mean  served  in 
vocational  education  and  interpreted  the 
reference  to  the  State's  population  to 
mean  the  total  population  of  persons 
with  limited  English  proficiency  served 
in  vocational  education  by  all 
participating  eligible  recipients.  The 
Secretary  agrees  that,  as  the 
commenters  pointed  out,  the  ratio 
between  the  number  of  persons  with 
limited  English  proficiency  served  in 
vocational  education  by  an  eligible 
recipient  and  the  number  of  such 
persons  served  in  vocational  education 
throughout  the  State  is  not  always  an 
equitable  or  appropriate  means  of 
allocating  an  eligible  recipient's  funds 
reserved  for  disadvantaged  persons, 
including  persons  with  limited  English 
proficiency.  For  example,  the  ratio 
described  in  the  proposed  regulation 
does  not  accurately  reflect  the  relative 
numbers  of  limited  English  proficient 
persons  and  otherwise  disadvantaged 
parsons  in  an  eligible  recipient  who 
have  a  need  for  vocational  education. 


Several  of  the  commenters  invited  the 
Secretary  to.  in  effect,  rewrite  section 
203(a)(3)  of  the  Act  in  order  to  establish 
a  more  equitable  means  of  allocating 
funds  for  persons  with  limited  English 
proficiency.  While  the  Secretary  is  not 
authorized  to  rewrite  the  statute,  the 
Department  has  forwarded  to  Congress 
a  legislative  proposal  which  would 
amend  section  203(a)(3)  and  establish  a 
more  equitable  ratio. 

In  the  meantime,  the  final  regulations 
essentially  repeat  the  language  of 
section  203(a)(3).  The  Secretary 
continues  to  believe  that  the 
interpretation  reflected  in  the  proposed 
regulation  is  a  reasonable  one,  which 
the  States  are  free  to  adopt,  where 
equitable  and  appropriate;  however,  the 
States  may  adopt  other  reasonable 
interpretations,  that  are  consistent  with 
the  purposes  of  the  Act.  as  well.  It 
should  also  be  pointed  out  that  the 
Secretary  interprets  section  203(a)(3)  to 
establish  a  minimum  funding 
requirement  for  persons  with  limited 
English  proficiency  from  Title  II,  Part  A 
funds  reserved  for  disadvantaged 
individuals.  Therefore,  a  State  would  be 
permitted  to  adopt  the  interpretation 
provided  in  the  proposed  regulations, 
but  spend  additional  funds  for  programs 
for  persons  with  limited  English 
proficiency  when  equitable  and 
appropriate  to  do  so.  In  addition,  a  new 
State  plan  requirement  has  been  added, 
§  401.19(b)(14),  which  requires  States  to 
describe  in  their  State  plans  how  they 
will  implement  §  401.96(b). 

Comment.  One  commenter  suggested 
adding  language  which  targets  funds  for 
programs  serving  limited-English 
proficient  individuals  according  to 
incidence  of  ethnicity  in  the  eligible 
population. 

Response.  No  change  has  been  made. 
The  Act  does  not  authorize  such  a 
provision.  Individuals  with  limited 
English  proficiency,  by  virtue  of  their 
limited  language  proficiency,  are 
considered  academically  disadvantaged. 
Disadvantaged  individuals  require 
special  services  and  assistance  in  order 
to  enable  them  to  succeed  in  vocational 
education  programs.  The  Secretary 
expects  that  individuals  enrolled  in  such 
programs  shall  be  appropriately  served, 
regardless  of  the  incidence  of  their 
ethnic  group  in  the  eligible  population. 

Comment.  One  commenter 
recommended  that  §  401.96(b)  be 
modified  by  adding  the  provision  that  no 
eligible  recipient  be  required  to  spend 
more  of  its  disadvantaged  allocation  for 
limited-English  proficient  individuals 
than  it  does  on  disadvantaged  persons 
not  so  classified. 


Response.  No  change  has  been  made. 
The  Act  does  not  authorize  such  a 
provision. 

Section  401.97    Conditions  a  State  must 
meet — matching  requirement  for 
programs  for  handicapped  and 
disadvantaged  individuals. 

Comment  A  number  of  commenters 
objected  to  the  requirement  in  §  401.97 
that  the  non-Federal  share  of  the  cost  of 
projects,  services,  and  activities  for 
handicapped  and  disadvantaged 
individuals  under  Part  A  of  Title  II  be 
shared  equitably  from  State  and  local 
sources.  "The  commenters  maintained 
that  the  State  should  have  the  discretion 
to  assume  100  percent  of  these  costs  in 
order  to  promote  local  participation. 
Other  commenters  were  pleased  that  no 
definition  of  "equitably"  was  provided. 

Response.  No  change  has  been  made. 
Section  401.97  of  the  regulations  sets 
forth  the  requirements  of  section  502(b) 
of  the  Act.  It  should  be  noted,  however, 
that  section  502(b)  of  the  Act  and 
§  401.97  of  the  regulations  permit  a  State 
to  assume  100  percent  of  the  non- 
Federal  costs  for  handicapped  and 
disadvantaged  individuals  if  the  State 
determines  that  these  costs  cannot  be 
reasonably  provided  from  local  sources. 

Comment.  Several  commenters 
expressed  concern  over  the  adverse 
effects  on  programs  for  handicapped 
and  disadvantaged  individuals  that  a 
strict  interpretation  of  the  matching 
requirement  might  have.  These 
commenters  also  expressed  concern  in 
cases  where  the  total  burden  of  meeting 
the  matching  requirement  was  assumed 
at  the  State  level. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  the 
matching  requirement  is  sufficiently 
flexible.  In  addition,  the  determination 
of  what  constitutes  an  equitable  sharing 
of  the  matching  requirement,  between 
the  State  and  local  funds,  is  made  in  the 
first  instance  by  the  State. 

Section  401.96    Conditions  a  State  must 
meet — use  of  community-based 
organizations  under  the  Vocational 
Education  Opportunities  Program. 

Comment.  One  commenter  asked  why 
§  401.98  of  the  proposed  regulations 
used  the  phrase  "each  local  educational 
agency  or  other  eligible  recipient"  while 
section  203(a)(4)  of  the  Act  reads  "each 
local  educational  agency  shall  use  to  the 
extent  feasible,  community-based 
organizations  ...  in  addition  to  other 
eligible  recipients, .  .  ." 

Response.  No  change  has  been  made. 
The  Secretary  believes  the  language  of 
the  regulations  accurately  expresses  the 
intent  of  Congress.  Community-based 


organizations  are  not  defined  as  eligible 
recipients  in  section  521(14)  of  the  Act 
as  is  implied  by  the  language  of  section 
203(a)(4).  In  addition,  if  read  literally, 
section  203(a)(4)  of  the  Act  would  seem 
to  exempt  eligible  recipients  other  than 
local  educational  agencies  from  the 
requirement  to  use  community-based 
organizations  when  appropriate.  Yet  the 
apparent  intent  of  Congress  was  to 
expand  the  use  of  community-based 
organizations  by  eligible  recipients 
under  the  Act. 

Section  401.101     Conditions  a  State 
must  meet — equal  access  provisions. 

Comment.  One  commenter  suggested 
that  minimum  guidelines  should  be 
established  for  determining  "equal 
access"  for  handicapped  and 
disadvantaged  individuals. 

Response.  No  change  has  been  made. 
Adequate  guidance  for  providing  equal 
access  to  handicapped  and 
disadvantaged  individuals  is  provided  in 
§  401.101.  This  includes  pre-enrollment 
information  about  available 
opportunities,  and  once  enrolled,  an 
assessment  of  interests  and  abilities, 
adaptation  of  curriculum,  instruction, 
and  facilities,  and  the  provision  of 
guidance  and  counseling. 

Comment.  Several  commenters 
suggested  changing  the  requirement  in 
§  401.101(a)  that  local  educational 
agencies  provide  information  about 
vocational  education  program  eligibility 
and  opportunities  to  handicapped 
children  and  their  parents.  Some 
commenters  recommended  that  the 
regulations  require  instead  that 
postsecondary  institutions  use  their 
allocation  of  special  needs  funds  to 
provide  such  information  to 
handicapped  and  disadvantaged 
students.  One  commenter  recommended 
adding  a  requirement  to  provide  the 
information  to  adult  handicapped  and 
disadvantaged  students. 

Response.  No  change  has  been  made. 
The  Act  does  not  authorize  the  rules 
requested  by  the  commenters.  Section 
204(b)  of  the  Act  imposes  "outreach" 
obligations  only  on  local  educational 
agencies. 

Comment.  One  commenter 
recommended  adding  to  §  401.101(a)  a 
minimum  age  level  for  providing 
information  to  handicapped  children 
and  their  parents  about  opportunities 
and  eligibility  requirements  for 
vocational  education  programs.  The 
commenter  suggested  that  because 
many  handicapped  students  might  be  in 
ungraded  classes  and  never  formally 
reach  "the  ninth  grade,"  an  age 
requirement  would  more  fully  address 
the  intent  of  Congress. 


Response.  No  change  has  been  made. 
Regardless  of  whether  students  are  in 
graded  or  ungraded  classes,  the  State 
must  meet  its  obligation  of  providing 
handicapped  students  and  their  parents 
with  program  information  one  year  in 
advance  of  when  the  student  may 
appropriately  enter  vocational 
education,  but  in  no  event  later  than  the 
beginning  of  the  ninth  grade.  Where 
students  are  enrolled  in  ungraded 
classes,  the  State  must  still  comply  with 
the  law.  by  informing  handicapped 
students  and  their  parents  about 
vocational  education  opportunities  and 
eligibility  requirements  at  least  one  year 
before  the  student  is  eligible  to  enter  the 
appropriate  vocational  education 
program. 

Comment  Several  commenters 
suggested  clarifying  S  401.101,  which 
requires  local  educational  agencies  to 
provide  handicapped  and 
disadvantaged  students  and  their 
parents  with  information  concerning 
eligibility  and  opportunities  in 
vocational  education  programs.  The 
commenters  suggested  adding  examples 
of  the  kinds  of  information  to  be 
provided  and  a  statement  that  the 
information  may  be  provided  more  than 
once. 

Response.  No  change  has  been  made. 
The  Secretary  believes  the  Act  and 
regulations  are  sufficiently  clear  as  to 
the  type  of  information  that  must  be 
provided  to  students  and  parents,  and 
does  not  wish  to  establish  possibly 
inflexible  rules  in  this  area.  In  addition, 
while  the  Act  and  regulations  specify 
when  the  information  must  be  provided, 
they  do  not  preclude  its  repetition. 

Comment.  One  commenter  asked  why 
§  401.101  departs  from  the  language  of 
the  Act.  Section  204(b)  of  the  Act 
provides  that  local  educational  agencies 
shall,  "with  respect  to"  funds  reserved 
under  the  basic  State  grant  for 
handicapped  and  disadvantaged 
students,  provide  information  to  such 
students  and  their  parents  concerning 
vocational  education  opportunities. 
Section  401.101(a)  of  the  proposed 
regulations  provides  that  each  local 
educational  agency  that  receives  funds 
reserved  for  handicapped  or 
disadvantaged  students  shall  use  funds 
to  provide  the  required  information. 

Response.  No  change  has  been  made. 
The  Secretary  believes  S  401.101(a) 
correctly  interprets  the  intent  of 
Congress.  The  phrase  "with  respect  to" 
is  ambiguous.  Broadly  speaking,  it  might 
be  read  to  mean  that  the  receipt  of 
Federal  funds  triggers  the  local 
educational  agency's  obligation  to 
provide  the  required  notice.  On  the  other 
hand,  it  might  be  read  to  mean  the 
recipient  must  use  the  Federal  funds  to 


provide  the  informatioiL  The  Secretary 
believes  that  the  latter  interpretatioo  is 
the  more  plausible  one.  The  legislative 
history  to  section  204(b)  of  the  Act 
indicates  that  while  Congress  intended 
to  overcome  the  "lack  of  proper 
information  regarding  whiat  vocational 
education  has  to  offer,"  Senate  Report 
No.  96-507,  QSth  Cong.  2d  Sess.  p.  1& 
handicapped  and  disadvantaged 
students,  it  did  not  intend  to  impose 
affirmative  obligations  upon  local 
educational  agencies  apart  from  the  use 
of  funds  under  the  Act  It  is  the 
Secretary's  interpretation  of  section 
204(b)  of  the  Act  that  if  the  local 
educational  agency  is  already  providing 
the  required  information  with  non- 
Federal  resources,  it  need  not  of  course. 
use  the  Federal  funds  available  for  those 
purposes  to  duplicate  those 
expenditures. 

Comment.  One  commenter  suggested 
adding  to  S  401.101  a  requirement  that 
the  set-aside  monies  shall  be  used  in 
compliance  with  the  matching  and 
excess  cost  requirements  under  the  law. 
The  commenters  expressed  the  coaceni 
that  without  such  language  some 
districts  may  decide  that  they  can 
circumvent  the  matching  and  excess 
cost  requirements  by  using  set-aside 
dollars  for  evaluation,  counseling,  and 
other  similar  acti\ities. 

Response.  No  change  has  been  made. 
Paragraph  (b)(2)  of  §  401.101  provides 
that  funds  must  be  used  under  that 
section  in  a  manner  that  is  "consistent 
with  the  regulations  in  this  Part" 
including  matching  and  excess  cost 
requirements. 

Section  401.102    Conditions  a  State 
must  meet — Consumer  and 
Homemaking  Education  Program. 

Comment.  Several  commenters  felt 
that  the  word  "projects"  was      ^--- 
erroneously  inserted  in  {  401.102  in  lieu 
of  the  word  "programs"  as  found  in 
sections  312  (a),  (c),  and  313(a)  of  the 
Act. 

Response.  No  change  has  been  made. 
The  word  "projects"  simply  connotes  an 
undertaking  by  an  eligible  recipient 
within  the  program  area  of  consumer 
and  homemaking  education.  (See  34  CFR 
77.1(c)— definition  of  "project") 

Comment  One  commenter  cited  a 
colloquy  on  the  House  floor  during 
which  an  understanding  was  reached  by 
the  participants  in  the  colloquy  that  the 
6  percent  cap  on  "leadership"  as  set 
forth  in  sections  313(b)  and  333(b)  of  the 
Act  did  not  apply  to  State  leadership 
activities  involving  direct  services  to 
local  programs  under  the  Consumer  and 
Homemaking  and  Guidance  and 
Counseling  Programs.  Items  50  and  53  of 
the  Conference  Report  which  limit 
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"administration"  to  6  percent  for  these 
programs  were  also  referred  to  in  the 
cited  colloquy.  The  commenter  asked 
that  the  exclusion  applying  to 
"leadership"  activities  be  included  in 
the  regulations. 

Response.  No  change  has  been  made. 
The  language  of  the  law  is  at  odds  with 
the  agreement  reached  in  the  colloquy, 
130  Cong.  Rec.  H.  11420  (daily  ed.  Oct.  4. 
1984],  and  with  the  language  in  Items  50 
and  53  in  the  Conference  Report.  House 
Report  No.  98-1129,  98th  Cong.  2d  Sess. 
pp.  71,  72.  When  the  language  of  the  law 
is  clearly  at  odds  with  the  legislative 
history,  the  Secretary  must  be  bound  by 
the  language  of  the  law.  However,  the 
Secretary  believes  that  congressional 
intent  is  established  by  the  language  of 
Items  50  and  53  with  regard  to  the 
category  of  expenditures  to  which  the  6 
percent  cap  applies  for  these  programs. 
Consequently,  the  Secretary  has  offered 
a  technical  amendment  to  sections 
313(b)  and  333(b)  of  the  Act  which 
would  strike  the  reference  to 
"leadership"  in  these  sections  and 
substitute  a  reference  to 
"administration." 

Comment.  Several  commenters 
expressed  the  view  that  for  a  proper 
interpretation  of  the  Act,  the  term 
"program"  should  be  changed  to  "part" 
in  §  401.102(b)(2). 

Response.  No  change  has  been  made. 
"Program"  refers  to  the  consumer  and 
homemaking  education  program 
authorized  by  Title  III,  Part  B  of  the  Act. 

Comment.  One  commenter  requested 
that  S  401.102(b)(2)  be  modified  by 
inserting  the  phrase  "and/or  consumer 
education"  after  "home  economics." 

Response.  No  change  has  been  made. 
The  term  "home  economics"  includes 
both  consumer  and  homemaking 
education. 

Section  401. 103    Conditions  a  State 
must  meet — Adult  Training,  Retraining, 
and  Employment  Development  Program. 

Comment  Numerous  commenters 
wanted  the  word  "may  administer"  in 
S  401.103(b)  changed  to  "shall 
administer  the  programs  for  single 
parents  and  homemakers  authorized  by 
this  section." 

Response.  No  change  has  been  made. 
While  section  3(b)(3)(B)  of  the  Act 
reserves  funds  under  Title  III,  Part  C  for 
programs  serving  single  parents  and 
homemakers,  section  111(b)(1)(A)  of  the 
Act  requires  that  the  sex  equity 
coordinator  administer  only  the 
programs  for  single  parents  and 
homemakers  described  in  section  201(f) 
of  the  Act  and  the  programs  to  eliminate 
sex  bias  and  stereotyping  in  vocational 
education  described  in  section  201(g)  of 
the  Act.  However,  the  regulations 


continue  to  clarify  that  the  sex  equity 
coordinator  may  administer  the 
programs  for  single  parents  and 
homemakers  under  Title  III,  Part  C. 

Section  401.110    State  administrative 
responsibilities —  Vocational  Education 
Data  System. 

Comment.  Several  commenters 
suggested  data  requirements  for 
inclusion  in  the  new  national  Vocational 
Education  Data  Reporting  and 
Accounting  System  mandated  in  section 
421(a)(1)  of  the  Act. 

Response.  No  change  has  been  made. 
The  regulations  do  not  include  any  rules 
governing  data  requirements  for  the 
Vocational  Education  Data  Reporting 
and  Accounting  System.  The 
Department  is  currently  studying 
statistical  methodologies  that  may  be 
employed  to  collect  data.  Regulations 
for  this  activity,  if  necessary,  will  be 
developed  and  promulgated  at  a  later 
date. 

Section  401.111    State  administrative 
responsibilities — State  occupational 
information  coordinating  committee. 

Comment  One  commenter  suggested 
that  §  401.111(a)  be  changed  to  require 
that  a  State  Occupational  Information 
Coordinating  Committee  (SOICC) 
include  a  community-based  organization 
or  opportunities  industrialization  center 
representative  as  a  SOICC  member. 

Response.  No  change  has  been  made. 
The  five  members  of  the  SOICC  are  all 
statutorily  mandated  by  section  422(b). 

Section  401.120    Enforcement 
procedures — procedures  used  by  the 
Secretary. 

Comment  One  commenter  asked  why 
pertinent  statutory  requirements  are 
cross-referenced  in  §{401.120  and 
401.121  instead  of  being  spelled  out. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  publish  statutory 
provisions  when  references  suffice. 
Moreover,  these  provisions  are  rarely 
invoked  and  require  no  regulatory 
interpretation. 

Part  401— General 

Comment  Numerous  commenters 
wanted  the  regulations  amended  by 
inserting  the  term  "sex  equity 
coordinator"  wherever  there  is  a 
reference  to  the  "person  described  in 
§  401.13." 

Response.  No  change  has  been  made. 
While  the  Secretary  recognizes  that  the 
term  "sex  equity  coordinator"  is 
commonly  used  to  refer  to  personnel 
described  in  S  401.13,  the  Secretary  does 
not  believe  it  is  necessary  to  regulate 
such  a  matter. 


Comment  Several  commenters 
suggested  expanding  the  role  and 
responsibilities  of  the  person  described 
in  §  401.13  by  amending  several  sections 
of  the  regulations.  In  §  401.18(a),the 
commenters  wanted  to  require  the  State 
board  to  meet  with  and  utilize  the 
person  described  in  §  401.13.  In 
§  401.19(a)(19)(i)  commenters  wanted  to 
require  the  active  participation  of  the 
person  described  in  §  401.13(a)  in  the 
design  of  Adult  Training,  Retraining,  and 
Employment  Development  Programs. 

Response.  No  change  has  been  made. 
The  Act  and  regulations  are  quite 
specific  concerning  the  duties  and 
responsibilities  of  the  person  described 
in  §  401.13(a),  including  how  that  person 
will  assist  the  State  board  in  carrying 
out  the  purposes  of  the  Act.  Clearly, 
States  may  choose  to  involve  this  person 
in  the  areas  raised  by  the  commenters. 

Comment  Several  commenters 
suggested  standards  of  professional 
qualification  for  vocational  education 
leadership.  Qualifications  that  were 
suggested  included  requiring  the  State 
director  and  staff  to  be  "bona  fide" 
vocational  educators.  Other  commenters 
suggested  requiring  vocational  student 
organizations  to  be  supervised  by 
vocational  teachers  qualified  in  the 
occupational  area  of  the  student 
organization. 

Response.  No  change  has  been  made. 
Under  the  Act,  States  are  responsible  for 
administering  their  vocational  education 
programs.  The  Secretary  believes  that 
States  will  use  appropriately  qualified 
personnel  for  administration, 
instruction,  and  other  vocational 
education  activities  and  services  and 
that  regulations  in  this  area  are  not 
necessary. 

Comment  A  commenter  felt  that  the 
regulations  should  ensure  the 
development  of  postsecondary  programs 
in  agriculture,  especially  in  those  States 
where  such  programs  are  not  in  place, 
and  should  establish  criteria  to  ensure 
that  postsecondary  programs  build  upon 
the  secondary  vocational  agriculture 
programs.  The  commenter  also 
suggested  that  the  regulations  permit  the 
use  of  funds  for  preservice  and  inservice 
training  of  postsecondary  teachers. 

Response.  No  change  has  been  made. 
Funding  under  the  Act  for 
postsecondary  programs  in  agriculture, 
or  any  other  occupational  fields,  should 
be  based  on  the  results  of  the  State 
needs  assessments  performed  as  part  of 
the  development  of  the  State  plan,  (with 
particular  reference  to  labor  market 
needs  of  the  State)  as  required  by 
i  401.18(c).  It  should  also  be  noted  that 
§  401.18(c)  requires  such  assessments  to 
include  "the  capacity  of  programs  to 
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facilitate  entry  into,  and  participation  in, 
vocational  education,  and  to  ease  the 
school-to-work  and  "secondary-to- 
postsecondary  transitions."  Funds  under 
Title  II,  Part  B  and  under  Title  III,  Part  C, 
may  be  used  for  both  preservice  and 
inservice  training  of  postsecondary 
vocational  and  technical  teachers,  while 
those  under  Title  II,  Part  A  may  be  used 
for  inservice  training. 

Comment.  Several  commenters 
expressed  concern  that  the  regulations 
do  not  emphasize  technical  competence 
in  a  vocational  field  as  a  condition  of 
membership  for  either  the  National 
Council  on  Vocational  Education  or  the 
State  Council  on  Vocational  Education. 
The  commenters  stated  that  "members 
insensitive  to  the  needs  of  large 
segments  of  the  economy  could  make 
massive  errors  in  judgement." 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  neither  the 
National  Council  on  Vocational 
Education  nor  the  State  councils  were 
intended  to  provide,  from  their 
memberships,  detailed  advice  on  the 
technical  content  of  occupations.  On  the 
other  hand,  the  Act  does  authorize  these 
councils  to  obtain  whatever  technical 
competence  they  require  to  meet  their 
advisory  responsibilities.  Section  431(c) 
(3)  and  (4)  of  the  Act  authorizes  the 
chairperson  of  the  National  Council  to 
"procure  the  services  of  experts  and 
consultants"  and  to  "accept  voluntary 
and  uncompensated  services  of 
professional  personnel,  consultants,  and 
experts,  notwithstanding  any  other 
provision  of  the  law."  Section  112(e)  of 
the  Act  states  that,  "Each  State  council 
is  authorized  to  obtain  the  services  of 
such  professional,  technical,  and 
clerical,  personnel  as  may  be  necessary 
to  enable  it  to  carry  out  its  functions 
under  the  Act. .  .  ."  Finally,  the  State 
board  is  required  by  section  111(d)  of 
the  Act  to  establish  in  consultation  with 
the  State  council,  "a  limited  number  of 
technical  committees  to  advise  the 
council  and  the  board  on  the 
development  of  model  curricula  to 
address  State  labor  market  needs." 

Comment.  One  commenter  suggested 
that  the  regulations  should  allow  for 
postsecondary  institutions  to  use  funds 
to  provide  preservice  and  inservice 
education. 

Response.  No  change  has  been  made. 
Under  §  400.4(b),  postsecondary 
institutions  are  eligible  recipients.  As 
such,  they  may  use  funds  as  any  other 
eligible  recipients.  Preservice  and 
inservice  training  are  among  the 
activities  for  which  eligible  recipients 
may  use  Title  II.  Part  B  funds. 

Comment.  One  commenter  questioned 
the  substitution  of  "program  year"  in  the 
proposed  regulations  in  a  number  of 


instances  where  "fiscal  year"  is  used  in 
the  Act. 

Response.  No  change  has  been  made. 
"Program  year"  was  substituted  for 
"fiscal  year"  in  a  number  of  instances  in 
the  regulations  in  order  to  achieve 
consistency  for  expenditure,  program 
operation,  and  reporting  periods.  The 
Act  does  not  define  the  term  "fiscal 
year,"  and  requires  States  and  eligible 
recipients  to  plan,  operate  programs, 
and  expend  funds  on  a  program  year 
basis.  The  Secretary  does  not  believe 
that  the  Congress  intended  to  preclude 
the  States  from  using  a  consistent  period 
for  accounting  for  these  expenditures. 

Comment.  Several  commenters 
suggested  a  series  of  definitions, 
prohibitions,  and  additions  which  would 
substantially  alter  the  State  council 
membership,  the  State's  responsibility  to 
conduct  needs  assessments,  and  the 
administration  and  use  of  funds. 

Response.  No  change  has  been  made. 
In  promulgating  the  regulations,  the 
Secretary  was  guided  by  the  vocational 
education  policy  set  forth  by  Congress 
in  section  6  of  Pub.  L.  98-524.  The  policy 
emphasizes  minimal  Federal 
interference  in  the  administration  of 
vocational  education  programs. 
Incorporating  the  suggested 
prescriptions  and  definitions  would 
result  in  overregulation  contrary  to 
vocational  education  policy  established 
by  Congress. 

Part  407 — Bilingual  Vocational  Training 
Program 

Section  407.10    Types  of  projects. 

Comment.  One  commenter  felt  that 
the  phrase  "bilingual  vocational  training 
projects  for  individuals  who  are  .  .  . 
available  for  education  in  a 
postsecondary  educational  institution," 
in  S  407.10(a)(1)  of  the  proposed 
regulations  repeats  the  first  part  of  the 
paragraph  which  refers  to  "individuals 
who  have  completed  or  left  elementary 
or  secondary  schools." 

Response.  No  change  has  been  made. 
The  phrase  is  statutory  and  refers  to 
individuals  who  can  participate  in  an 
educational  program  at  a  postsecondary 
educational  institution. 

Section  407.20    Application 
requirements. 

Comment.  One  commenter  asked  the 
reason  for  adding  the  requirement  in 
S  407.20(a)(3)  (Proposed  §  407.20(b)(3)) 
that  the  State's  vocational  education 
board  comment  on  the  relationship  of 
the  proposed  project  to  the  State 
program. 

Response.  No  change  has  been  made. 
Section  441(d)(2)  of  the  Act  requires  that 
applications  to  the  Secretary  for  awards 


under  the  Bilingual  Vocational  Training 
Program  be  submitted  to  the  State  board 
for  review  and  comment.  The  Secretary 
believes  it  is  reasonable  to  interpret  this 
requirement  as  including  comment  on 
the  relationship  of  the  proposed  project 
to  the  State's  vocational  education 
program. 

Section  407.31    Selection  criteria. 

Comment.  Several  commenters 
suggested  that  the  point  weights  for 
various  criteria  for  the  Bilingual 
Vocational  Training  Program  are 
different  than  the  point  weights  assigned 
to  criteria  for  other  national 
discretionary  progranis.  In  addition,  one 
commenter  was  concerned  that  the 
criterion  in  S  407.31(c),  entiUed 
"program  factors."  is  used  only  for  the 
Bilingual  Vocational  Training  Program 
and  should  be  deleted  from  the 
regulations. 

Response.  No  change  has  been  made. 
While  individual  criteria  may  be 
weighted  differently  than  similar  criteria 
in  other  programs,  the  different  wei^ts 
reflect  a  variety  of  factors,  including 
program  emphasis  and  expectations.  In 
addition,  the  Secretary  reserves  the  right 
in  i  407.30(d)  to  assign  a  "reserved  15 
points"  among  the  criteria  in  §  407.31  to 
emphasize  different  aspects  of  the 
appHcation  process.  As  for  §  407.31(c). 
the  Secretary  feels  that  it  is  necessary  to 
add  these  "program  factors"  in  order  to 
encourage  competition  and  better 
proposals  in  this  particular  program. 

Comment  One  conunenter 
recommended  that  %  407.31  (c)(2)(i) 
include  the  following  examples  of  key 
methodologies  and  techniques  used  in 
bilingual  vocational  training — 

(a)  Providing  training  and  instruction 
in  English  and  the  native  languages  of 
the  trainees: 

(b)  Providing  job-related  Engiish-as-a- 
second-language  instruction; 

(c)  Coordinating  job-related  Englisb- 
as-a-second-language  instruction  with 
the  occupational  training;  and 

(d)  Providing  training  and  counseling 
to  prepare  trainees  for  working  in  an 
English  language  environment. 

Response.  A  change  has  been  made. 
For  greater  clarity,  the  suggested 
examples  of  methodologies  and 
techniques  have  been  incorporated  in 
the  regulations. 

Comment.  One  commenter  pointed  out 
that  there  are  few  private  sector 
organizations  and  firms  (other  than 
community-based  organizations  whidi 
often  are  sponsors  of  Bilingual 
Vocational  Training  Programs)  whidi 
have  the  necessary  expertise  to  justify 
their  involvement  in  the  operations  of  a 
project.  The  conunenter  recommended 
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that  the  criterion  "private  sector 
involvement"  in  S  407.31(h)  be  deleted. 
Response.  No  change  has  been  made. 
Including  private  sector  involvement  as 
n  selection  criterion  reflects  section  2(3) 
of  the  Act  which  states  that  it  is  a 
purpose  of  the  Act  to  "promote  greater 
cooperation  between  public  agencies 
and  the  private  sector  in  preparing 
individuals  for  employment."  Although 
the  criterion  has  not  been  deleted  as 
suggested,  it  has  been  revised  to  provide 
additional  flexibility.  The  references  to 
the  private  sector  have  been  replaced  by 
the  term  "em.pIoyers,"  v.hether  public  or 
private. 

Comment.  One  comnienter  suggested 
that  there  should  be  a  requirement  for 
agencies  to  place  a  certain  percentage  of 
bilingual  vocational  training  program 
students  to  motivate  tiiem  to  become 
self-sufficient  members  of  society. 

Response.  No  change  has  been  made. 
The  selection  criteria  in  §  407.31(i) 
includes  a  requirement  for  information 
and  documentation  of  the  extent  to 
which  more  than  65  percent  of  the 
trainees,  upon  completion  of  their 
training,  will  be  employed  in  jobs 
related  to  their  training  or  seeking 
additional  training. 

Comment.  Several  commenters 
expressed  the  view  that  a  10-point 
award  is  excessive  for  the  selection 
criteria  under  $  407.31  (i),  "the  extent  to 
which  more  than  65  percent  of  the 
trainees  will  be  employed  in  jobs  related 
to  their  training  upon  completion  of  their 
training."  One  commenter  also  asked 
the  specific  statutory  authority  for  this 
criteria. 

Response.  No  change  has  been  made. 
The  purpose  of  this  criterion  (and  the  10 
point  weighting)  is  to  ensure  that 
training  supported  under  the  Act  is 
meaningful  in  terms  of  labor  market 
demands.  The  Secretary  has  explicit 
authority  under  the  Carl  D.  Perkins 
Vocational  Education  Act  to  issue 
reasonable  regulations  to  ensure  that 
the  intent  of  the  Act  is  carried  out. 
(Refer  to  section  2  of  Pub.  L  9»-524) 

Section  407.32    Selection  of 
applications  for  funding. 

Comment  One  commenter  suggested 
that  §§  407.32  and  408.32  should  make 
the  State  board,  rather  than  the 
Secretary,  responsible  for  determining 
whether  "the  most  highly  rated 
applications  are  equally  distributed 
among  populations  of  individuals  with 
limited  English  proficiency  in  the 
affected  State." 

Response.  No  change  has  been  made. 
The  suggested  change  would  transfer  to 
the  State  boards  authority  Congress 
vested  in  the  Secretary.  The  regulations 
caimot  change  this  statutory  authority. 


Part  408 — Bilingual  Vocational 
Instructor  Training  Program 

Section  408. 10    Types  of  projects. 

Comment.  One  commenter  suggested 
that  S  408.10(b).  which  prohibits  an 
award  to  an  applicant  which  does  not 
have  an  ongoing  vocational  training 
program,  was  inappropriate  for  inservice 
training  projects.  The  commenter  said 
that  typically  the  instructors 
participating  in  such  programs  do  not 
need  additional  vocational  training,  but 
need  training  on  how  to  teach  limited 
English  proficient  persons. 

Response.  No  change  has  been  made. 
The  requirement  is  statutory. 

Section  408.20    Application 
requirements. 

Comment.  One  commenter 
recommended  changing,  in 
§  408.20(b)(4),  the  words  "participating 
or  to  participate"  to  "enrolling  or  to 
enroll."  The  commenter  felt  that 
"participants"  might  be  interpreted  to 
include  staff  as  well  as  students. 

Response.  A  change  has  been  made. 
The  regulations  clarify  that,  among  other 
information,  the  application  is  to 
describe  the  minimum  qualifications  of 
"trainees." 

Section  408.31    Selection  criteria. 

Comment.  One  commenter  suggested 
adding  the  following  criterion  "Program 
Factors"  to  9  408.31  and  assigning  it  10 
points: 


Program  Factors 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  applicant's  understanding  of  key 
factors. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  An  understanding  of  the  major 
components  and  operations  of  a 
Bilingual  Vocational  Training  Program 
for  limited  English  proficiency  trainees; 

(ii)  An  understanding  of  the  key 
methodologies  and  instructional 
techniques  used  in  bilingual  vocational 
training,  including  coordination  of 
instruction; 

(iii)  Procedures  for  curriculum 
development  and  revision  for  limited 
English  proficiency  trainees; 

(iv)  Procedures  for  selecting  and 
adapting  instructional  materials  for 
limited  English  proficiency  trainees; 

(v)  Procedures  for  evaluating  the  skills 
and  needs  of  limited  English  proficiency 
trainees; 

(vi)  Provisions  for  coordination  of 
project  activities  with  local  Bilingual 
Vocational  Training  Programs;  and 

(vii)  That  the  project  will  be 
coordinated  with  the  State  board  or 


agency  designated  or  established  under 
section  111  of  the  Act. 

Response.  No  change  has  been  made. 
The  suggested  criterion  is  more 
appropriate  for  programs  in  which 
students  with  limited-English 
proficiency  are  to  be  taught.  However, 
to  the  extent  appropriate,  the  criterion  is 
covered  by  other  criteria  in  §  408.31. 

Comment.  One  commenter 
recommended  a  reduction  in  the 
maximum  number  of  points  for  the 
criterion  "Evaluation  Plan"  in  §  408.31(f) 
(Proposed  §  408.31(e)).  The  commenter 
felt  that  reducing  the  points  would 
encourage  very  basic  evaluations  which 
are  more  useful  to  projects  than 
elaborate  evaluations. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  believe  that 
assigning  a  maximum  of  10  points  on  the 
basis  of  the  quality  of  the  evaluation 
plan  will  necessarily  result  in 
excessively  elaborate  evaluations,  but 
does  believe  that  applicants  should  give 
considerable  thought  to  developing  a 
high  quality  plan. 

Part  409— Bilingual  Vocational 
Materials,  Methods,  and  Techniques 
Program 

Section  409.10    Types  of  projects. 

Comment.  One  commenter  pointed  out 
that  section  441(c)(1)  of  the  Act  provides 
for".  .  .  development  of  instructional 
and  curriculum  materials,  methods,  or 
techniques  .  .  ."  as  eligible  activities 
while  5409.10(b)  of  the  proposed 
regulations  included  only  "instructional 
and  curriculum  materials."  The 
commenter  asked  why  the  other 
acfivities  were  not  included. 

Response.  A  change  has  been  made. 
The  words  "methods,  or  techniques" 
have  been  added  to  §  409.10(b) 
immediately  following  the  word 
"materials"  in  order  to  adhere  more 
closely  to  the  language  in  the  Act. 

Part  410 — Indian  and  Hawaiian  Natives 
Program 

Section  410.10    Types  of  projects. 

Comment.  One  commenter  suggested 
that  §  410.10(b)  should  not  exclude  the 
word  "Hawaiian  Natives"  from  the  text 
which  says  that  projects  for  Indians 
funded  under  this  program  are  in 
addition  to  other  provisions  of  the  Act. 

Response.  No  change  has  been  made. 
The  Secretary  has  followed  the  language 
of  secfion  103(b)(3)  of  the  Act  in  limiting 
this  paragraph  of  the  regulations  to 
Indians.  However,  Hawaiian  Natives 
are  not  excluded  from  participation  in 
other  programs  authorized  by  the  Act. 


Section  410.31    Selection  criteria. 

Comment.  Several  commenters  felt 
that  the  65  percent  job  placement  rate  is 
an  unrealistic  criterion  for  the  Indian 
and  Hawaiian  Natives  Program.  These 
commenters  thought  §  410.31(h)(1) 
should  be  revised  to  include  a  more 
appropriate  criterion,  such  as  "positive 
termination,"  which  would  include 
continued  training. 

Response.  A  change  has  been  made. 
A  principal  purpose  of  job  training  is  job 
placement,  and  the  criterion  is  believed 
necessary  to  ensure  that  the  training 
supported  under  this  program  is 
meaningful  in  terms  of  labor  market 
demands.  However,  the  Secretary 
agrees  that  the  criterion  should  be  made 
more  flexible,  and  has  changed  the 
criterion  so  that  trainees  who  pursue 
additional  training  that  is  related  to 
their  training  under  this  program  would 
be  included  as  part  of  the  65  percent. 

Comment.  One  commenter  was 
concerned  that  there  is  no  rationale  for 
greater  point  weights  being  placed  on  a 
few  of  the  Indian  and  Hawaiian  Natives 
Program  selection  criteria  in  §  410.31 
than  are  in  other  national  discretionary 
programs. 

Response.  No  change  has  been  made. 
An  absolutely  consistent  weighting  of 
these  criteria  among  different  programs 
should  not  be  expected  in  light  of 
differing  program  emphases, 
requirements,  and  criteria.  Also,  in 
§  410.30,  the  Secretary  has  reserved  15 
points  which  may  be  assigned  among 
the  criteria  in  §  410.31.  The  purpose  of 
reserving  15  points  for  the  Secretary's 
use  is  to  preserve  the  capability  of 
emphasizing  one  or  more  criteria  in  a 
particular  competition,  if  the  Secretary 
deems  this  to  be  desirable. 

Comment.  One  commenter  felt  that 
the  requirement,  in  S  410.31(g),  for 
private  sector  involvement  is  unrealistic 
in  isolated  rural  settings  and  does  not 
reflect  regional  differences  among 
Indian  tribes.  The  commenter  requested 
that  private  sector  involvement  be 
redefined  as  "community  involvement" 
in  such  settings. 

Response.  No  change  has  been  made. 
Including  private  sector  involvement  as 
a  selection  criterion  reflects  section  2(3) 
of  the  Act  which  states  that  it  is  a 
purpose  of  the  Act  to  "provide  greater 
cooperation  between  public  agencies 
and  the  private  sector  in  preparing 
individuals  for  employment."  Further, 
private  sector  involvement  includes  the 
involvement  of  employers,  whether 
public  or  private,  philanthropic  groups, 
and  community  organizations. 

Comment.  One  commenter  suggested 
a  change  in  the  title  of  the. selection 
criterion  in  §  410.31(h)  for  the  Indian  and 


Hawaiian  Natives  Program.  The 
commenter  pointed  out  that  this 
particular  criterion  is  labeled 
"Employment  Opportunities"  in  the 
regulations  for  other  national 
discretionary  programs,  but  is  called 
"Quality  of  Training"  in  S  410.31. 

Response.  A  change  has  been  made. 
For  consistency,  i  410.31(h)  is  now  titled 
"Employment  Opportimities." 

Comment.  One  commenter  asked 
what  the  basis  was  for  requiring,  in 
§  410.31(h)(2),  that  Indian  tribes 
applying  under  the  Indian  and  Hawaiian 
Natives  Program  provide  information 
which  shows  that  the  employment  for 
which  training  is  provided  is  related  to 
the  tribal  economic  development  plan. 

Response.  No  change  has  been  made. 
This  provision  was  incorporated  into  the 
regulations  in  order  to  ensure  that 
training  under  this  program  is  consistent 
with  current  job  needs  and  opportunities 
as  reflected  in  the  tribal  economic 
development  plan. 

Section  410.32    Additional  factors  for 
declining  an  award. 

Comment.  One  commenter  suggested 
deleting  the  provision  set  forth  in 
§  410.32(b)  which  provides  that  the 
Secretary  can  decline  an  award  under 
the  Indian  and  Hawaiian  Natives 
Program  if  funding  the  project  would 
create  an  inequitable  distribution  among 
Indian  tribes  or  among  organizations 
serving  or  representing  Native 
Hawaiians. 

Response.  No  change  has  been  made. 
T!.3  Secretary  believes  it  is  reasonable 
to  reserve  the  authority  to  avoid  an 
inequitable  distribution  of  awards.  This 
provision  of  the  regulations  reflects  long 
standing  administrative  practice  under 
the  predecessor  program  authorized  by 
the  Vocational  Education  Act. 

Section  410.33    Hearings  under  the 
Indian  Program. 

Comment.  One  commenter  noted  that 
§  410.33,  in  providing  an  opportunity  for 
hearings,  only  mentions  Indians.  The 
commenter  suggested  that  Hawaiians  be 
included  in  this  provision. 

Response.  No  change  has  been  made. 
Section  410.33  of  the  regulations 
specifically  refers  to  Indians  because  it 
derives  from  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638),  as 
amended.  See  25  U.S.C.  450f(b). 

Fart  415 — Model  Centers  for  Vocational 
Education  for  Older  Individuals 

Section  415.2    Eligible  applicants. 

Comment-  One  commenter  expressed 
concern  over  the  limited  range  of 
organizations  eligible  to  apply  under  the 


Model  Centers  for  Vocational  Education 
for  Older  Individuals  Program.  The 
commenter  suggested  broadening 
eligibility  to  include  "any  public  or 
private  agency  or  oi^ganization  serving 
older  worker." 

Response.  No  change  has  been  made. 
Section  471(b)  of  the  Act  indicates  that 
model  centers  are  to  be  operated  by 
eligible  recipients.  Section  251(T4)  of  the 
Act  defines  eligible  recipients  as  local 
education  agencies  tuid  postsecondaiy 
educational  institutions. 

Section  415.10    Types  of  projects. 

Comment  One  commenter  suggested 
that  two  additional  reqtiirements  be 
included  under  S  415.10.  They  are: 

(1)  Encourage  centers  to  utilize  and 
coordinate  services  with  other  Federal 
programs  including  JIFA.  Rehabilitation 
programs,  and  services  provided  throu^ 
the  U.S.  Employment  Service:  and 

(2)  Work  closely  with  private  sector 
employers  in  the  design  of  training 
programs  and  in  the  placement  of  older 
adults  upon  completion  of  training. 

Response.  No  change  has  been  made. 
The  requirements  in  \  415.10  of  the 
regulations  have  been  taken  directly 
from  section  417(b)  of  the  Act  Note, 
however,  that  the  involvement  of  the 
private  sector  in  the  planning  and 
operation  of  each  project  is  one  of  the 
selection  criteria  used  in  evaluating 
each  application. 

Part  416— National  Vocatkmal  Educaliaa 
Research  Program 

Section  416.1    Purpose. 

Comment  One  commenter  suggested 
that  the  Department  give  more  emphasis 
to  guidance  and  counseluig  activities  in 
the  National  Vocational  Education 
Research  Program. 

Response.  No  change  has  been  made. 
Section  416.1(d)  of  the  regulations  states 
that  one  of  the  four  purposes  of  the 
National  Vocational  Research  Program 
is  to  "authorize  research  activities 
which  are  readily  applicable  to  the 
vocational  setting  and  are  of  practical 
application  to  vocational  education 
administrators,  counselors,  instructors, 
and  others  involved  in  vocational 
education."  In  addition,  the  regulations 
contain  authority  to  conduct  research 
activities  to  benefit  and  meet  the 
practical  needs  of  guidance  counselors.  ' 
Section  416.10(i)  permits  research  to  be 
conducted  in  "any  other  aspect  of 
vocational  education  that  is  specifically 
related  to  the  Act,"  which  could  include 
research  to  meet  the  needs  of  guidance 
counselors. 
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Section  416.10    Types  of  projects. 

Comment.  Several  commentera 
suggested  additional  research  areas  for 
inclusion  in  S  416.10.  The  commenters 
felt  that  such  additions  would  more  fully 
ensure  that  authorized  researdi  would 
be  commensurate  with  the  purposes  of 
the  Act.  Suggested  additions  included 
particular  areas  of  vocational  education, 
such  as  agriculture;  office  occupations; 
improvement  of  teacher  preparation; 
classroom  teaching  and  learning; 
inservice  education;  program 
development;  curriculum  development 
and  improvement;  materials 
preparation;  student  selection;  personnel 
development  and  retention;  student 
placement;  and  diffusion  and 
introduction  of  current  and  new  subject 
matter,  focusing  on  high  technology  and 
other  industry  trends. 

Response.  No  change  has  been  made. 
Section  416.10  lists  eight  possible  areas 
of  applied  research,  and  is  taken  from 
section  402(a]  of  the  Act.  Several  of 
these  areas  potentially  encompass  those 
suggested  by  commenters.  For  example, 
§  416.10(e)  might  include  issues  of 
classroom  teaching  and  learning, 
improvement  of  teacher  preparation, 
and  others.  The  eight  possible  areas 
listed  are  not  exclusive.  As  stated  in 
S  416.10(i],  applied  research  may  be  on 
"any  other  aspect  of  vocational 
education  that  is  specifically  related  to 
the  Act." 

Part  417— National  Center  for  Researeh 
in  Vocational  Education 

Section  417.10    Activities  carried  out  by 
the  National  Center. 

Comment.  Several  commenters  were 
concerned  that  S  417.10  changed  the 
intent  of  the  Act  by  using  the  word 
"may"  instead  of  "shall"  in  describing 
how  the  National  Center  is  to  conduct 
research.  In  addition,  one  commenter 
recommended  that  the  regulations 
require  the  National  Center  to 
subcontract  research  which  focuses  on 
the  special  populations  identified  in 
section  404(b)  of  the  Act. 

Response.  No  change  has  been  made. 
The  language  of  the  regulations  is 
consistent  with  the  intent  of  Congress. 
The  use  of  the  word  "may"  in  §  417.10 
provides  the  National  Center  the  option 
of  conducting  research  and  development 
proiects  either  directly  or  through 
contracts  with  public  agencies  and 
public  or  private  institutions  of  higher 
education.  While  research  on  special 
populations  is  required  by  section  404(b) 
of  the  Act,  the  Act  does  not  require  that 
such  research  be  carried  out  by  contract. 

Comment  One  commenter  noted  that 
section  404(b)  of  the  Act  permits  the 
National  Center  for  Research  in 


Vocational  Education  to  conduct 
projects,  programs,  and  activities 
through  subcontracts  with  other  public 
agencies  and  public  or  private 
institutions  of  higher  education.  The 
commenter  asked  why  this  language 
was  not  included  in  the  regulations. 

Response.  A  change  has  been  made. 
The  phrase  "with  other  public  agencies 
and  public  or  private  institutions  of 
higher  education"  has  been  added  to 
§  417.10(a)(2)  to  more  closely  follow  the 
language  of  the  Act.  In  addition,  the 
final  regulations  omits  the  reference  to 
subgrants,  in  order  to  reflect  more 
closely  the  language  of  the  statute. 

Comment.  One  commenter  felt  that 
9  417.10(b)(7)  should  be  changed  to 
include  language  on  how  the  National 
Center  for  Research  in  Vocational 
Education  is  to  carry  out  its 
responsibilities  as  a  clearinghouse  for 
information  on  contracts  and  subgrants 
made  by  the  States. 

Response.  A  change  has  been  made. 
To  clarify  the  National  Center's 
responsibilities,  the  following  language 
has  been  added  to  S  417.10(b)(7):  'The 
National  Center  shall  make  available  to 
the  States,  in  a  reasonable  manner, 
abstracts  on  research,  curriculum 
development,  and  personnel 
development  projects." 

Section  417.31    Selection  criteria. 

Comment  One  commenter  asked 
what  is  meant  by  the  selection  criterion, 
"philosophy  of  management"  as  it 
appears  in  $  417.31(b)  and  how  will  it  be 
judged. 

Response.  No  change  has  been  made. 
The  selection  criterion,  "philosophy  of 
management,"  refers  to  the  rationale 
and  principles  which  form  the  basis  for 
the  applicant's  management  procedures, 
methods,  and  strategies.  The  intent  of 
this  criterion  is  to  assist  reviewers  in 
selecting  an  applicant  who  has  a 
prudent,  realistic,  and  systematic 
procedure  of  managing  the  financial, 
human,  and  physical  resources  of  a 
national  center. 

Section  417.41    Reports 

Comment  One  commenter  asked  for 
the  statutory  authority  and  rationale  for 
the  reporting  requirements  set  forth  in 
§  417.41  of  the  regulations. 

Response.  No  change  has  been  made. 
The  Secretary  feels  that  it  is  reasonable 
and  prudent  to  include  reporting 
requirements  in  the  regulations  because 
of  the  broad  scope  of  work  and  funding 
level  of  the  National  Center.  The 
Secretary  has  explicit  authority  to  issue 
needed  regulations  under  section  2(b)  of 
Pub.  L.  98-524. 


Section  417.42    Activities  performed 
during  the  fifth  year  of  funding 

Comment  One  commenter  asked  for 
the  statutory  authority  for  {  417.42  of  the 
regulations. 

Response.  No  change  has  been  made. 
The  Secretary  has  the  explicit  authority 
to  issue  needed  regulations  under 
section  2(b)  of  Pub.  L  98-524.  The 
provision  is  reasonable  and  prudent  in 
the  context  of  section  404(a)(2)  of  the 
Act,  which  required  that  there  be  a  new 
competition  for  the  National  Center 
grant  every  five  years. 

Parts  407  Through  417— General 

Comment  One  commenter  identified 
a  number  of  sections  in  the  regulations 
in  which  the  term  "cooperative 
agreements"  was  added.  These  sections 
are:  §§  407.2, 407.10,  408.2.  408.10.  409i 
409.10, 410.2.  and  412.10.  The  commenter 
asked  for  the  authority  for  including  this 
type  of  financial  arrangement  in  these 
sections  of  the  regulations. 

Response.  No  change  has  been  made. 
The  authority  for  adding  "cooperative 
agreements"  as  a  permissible  type  of 
financial  arrangement  is  the  Grant  and 
Cooperative  Agreement  Act  of  1977. 
This  Act  authorizes  the  Secretary  to  use 
cooperative  agreements  as  well  as 
grants  when  the  intent  of  the  program  is 
one  of  an  assistance  relationship 
between  government  and  the  recipient. 
Additionally,  there  is  not  language  in  the 
Act  or  its  legislative  history  to  indicate 
that  cooperative  agreements  are 
prohibited. 

Comment  One  commenter 
recommended  that  the  criterion  "need," 
in  §5  407.31(a)(1)  and  408.31(a)(1),  be 
revised  to  clarify  that  applications 
should  relate  the  need  for  the  project  to 
the  needs  of  the  local  geographic  area  in 
which  the  project  will  be  located. 

Response.  A  change  has  been  made. 
A  project  is  not  intended  to  operate  in 
isolation  from  the  community  in  which  it 
is  located.  The  description  of  need  is 
intended  to  reflect  the  specific  needs  of 
the  local  community  and  relationship  of 
the  project  to  those  needs. 

Comment  One  commenter  pointed  out 
that  the  Act  mandates  the  Secretary  to 
perform  certain  administrative  activities 
in  carrying  out  §§412.1,  415.1,  and  416.1 
of  the  regulations.  The  commenter  asked 
why  the  appropriate  sections  of  the 
regulations  did  not  reflect  the 
mandatory  nature  of  the  statutory 
requirements. 

Response.  No  change  has  been  made. 
The  Secretary  agrees  that  the  Act 
imposes  certain  requirements  on  the 
Secretary.  However,  it  is  the  Secretary's 
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policy  not  to  regulate  the  administrative 
responsibilities  of  the  Department. 

Comment.  One  commenter  noted  that 
section  402(a)  of  the  Act  states  that  the 
research  program  may  be  conducted 
through  the  National  Institute  of 
Education  (NIE]  or  another  division  of 
the  Department.  The  commenter  asked 
what  the  role  of  the  NIE  will  be,  and 
why  this  language  was  omitted  in  the 
regulations. 

Response.  No  change  has  been  made. 
The  Secretary  is  currently  considering 
the  appropriate  roles  of  vario'fis  offices 
and  divisions  within  the  Department  in 
carrying  out  the  research  activities  as 
set  forth  in  section  402  of  the  Act.  The 
Department's  administrative  plan  for 
carrying  out  these  research  activities  is 
not  included  in  the  regulations  because 
it  is  the  Secretary's  policy  not  to 
regulate  the  administrative 
responsibilities  of  the  Department. 

Comment.  One  commenter  noted  that 
section  402(b)(l]  of  the  Act  requires  the 
Secretary  to  initiate  certain  leadership 
and  inservice  education  activities.  The 
commenter  asked  how  these  activities 
will  be  implemented  and  why  these 
requirements  were  not  mentioned  in  the 
regulations. 

Response.  No  change  has  been  made. 
The  activities  set  forth  in  section 
402(b)(1)  of  the  Act  will  be  implemented 
through  the  Office  of  Vocational  and 
Adult  Education.  These  requirements 
were  not  set  forth  in  the  regulations 
because  the  Secretary  does  not 
ordinarily  regulate  the  administrative 
responsibilities  of  the  Department. 

Note. — This  appendix  is  to  be  published  in 
the  Federal  Register  with  the  final  regulations 
but  it  is  not  to  be  codified  in  the  Code  of 
Federal  Regulations. 

Appendix  B — Summary  of  Questions 
and  Answers 

The  following  is  a  summary  of  the 
questions  received  on  the  notice  of 
proposed  rulemaking  for  the  State 
Vocational  Education  Program  and 
Secretary's  Discretionary  Programs  of 
Vocational  Education  published  on 
January  25, 1985.  Questions  and  answers 
are  arranged  in  order  of  the  sections  of 
the  final  regulations  to  which  they 
pertain.  A  "general"  section  has  also 
been  provided  for  questions  which 
pertain  to  several  sections  of  the 
regulations. 

Part  401 — State  Vocational  Education 
Program 

Section  401.11  and  Section  401.12    State 
board  responsibilities. 

Question.  May  the  non-delegable 
functions  of  the  State  board,  under 
section  111(a)(1)  of  the  Act,  be  carried 


out  by  "contracting  out"  for  the 
performanee  of  such  functions? 

Answer.  Yes.  Contracting  for  services 
should  not  be  confused  with 
"delegation."  While  the  six 
responsibilities  listed  in  §  401.11  cannot 
be  assigned  to  another  State  agency,  the 
State  board  may  contract  for  assistance 
in  discharging  any  of  these 
responsibilities.  Whether  this 
contracting  involves  another  State 
agency,  a  private  for-profit  firm,  or  some 
other  entity,  such  arrangements  do  not 
in  any  way  relieve  the  State  board  of  its 
responsibility. 

Question.  A  large  number  of  questions 
were  received  concerning  the  technical 
committees  mandated  by  section  111(d) 
of  the  Act  and  further  explained  by 
§  401.12(b).  It  may  prove  helpful  to 
summarize  the  answers  to  all  of  these 
questions  in  a  single  list. 

Answer.  The  "technical  committees" 
mandated  by  section  111(d)  of  the  Act: 

a.  Are  Statewide  committees:  local 
advisory  committees  cannot  take  their 
place — even  if  they  are  of  the  technical 
variety: 

b.  Focus  on  vocational  program 
instructional  content,  rather  than  on  all 
aspects  of  vocational  education — as  was 
the  case  with  local  advisory  councils  on 
vocational  education,  under  the 
Vocational  Education  Act,  or  as  is  liie 
case  with  the  State  Councils  on 
Vocational  Education,  under  the  Carl  D. 
Perkins  Act: 

c.  Are  not  limited  to  advising  on 
"technical"  occupations  (or  those 
occupations  ordinarily  filled  by 
"technicians")  but  may  focus  on  any 
occupation  or  field  generally  accepted 
as  being  part  of  vocational  and  technical 
education;  and 

d.  If  funded  by  Federal  funds  under 
the  Act,  may  be  funded  from  Title  II, 
Part  B,  monies,  and  such  expenditures 
must  be  credited  to  the  20  percent 
reserved  for  State-level  activities  under 
Title  II. 

While  a  minimum  of  two  technical 
committees  must  be  established  in  each 
State,  technical  committees  can  be 
established  for  all  occupational  fields. 
Individual  committees  might  cover  an 
entire  occupational  field  such  as  health 
occupations,  or  a  specific  occupation 
such  as  Licensed  Practical  Nurse. 

Section  401. 13    Duties  of  the  sex  equity 
coordinator. 

Question.  Is  the  person  designated  as 
the  "sex  equity  coordinator"  responsible 
for  administering  a  State's  vocational 
education  programs  for  single  parents 
and  homemakers,  sex  equity  programs, 
and  other  duties  as  described  in 
§  401.13(a),  regardless  of  institutional 
level  of  the  programs,  agencies  to  which 


programs  are  delegated,  or  previous 
program  administration  assignments? 

Answer.  Yes.  The  "se«  equity 
coordinator's"  administrative 
responsibility,  whicn  encompasses  all 
the  activities  specified  in  §  401.13(a), 
cannot  be  altered  or  avoided.  The  "sex 
equity  coordinator"  is  the  responsible 
administrator,  regardless  of  the 
institutional  level  of  the  programs, 
agencies  to  which  programs  are 
delegated,  or  previous  program 
administration  assignments.  However. 
additional  full-time  or  part-time  staff 
may  be  assigned  to  assist  in  program 
administration. 

Question.  Can  the  "sex  equity 
coordinator"  designated  under  §  401.13 
also  be  assigned  other  responsibilities, 
such  as  State  Director  of  Vocational 
Education  or  Office  of  Civil  Rights 
responsibilities? 

Answer.  No.  The  person  designated  as 
"sex  equity  coordinator"  under 
S  401.13(a]  must  be  assigned  to  work  full 
time  to  carry  out  the  responsibilities  set 
forth  in  §  401.13(a).  The  "sex  equity 
coordinator"  cannot  be  assigned  the 
general  responsibilities  of  another  office 
which  would  preclude  full-time  attention 
to  sex  equity  coordination 
responsibilities.  However,  to  the  extent 
that  activities  carried  out  by  other 
offices,  such  as  the  Office  of  Civil 
Rights,  are  consistent  with  the  duties  of 
the  "sex  equity  coordinator"  set  forth  in 
§  401.13(a),  the  "sex  equity  coordinator" 
may  contribute  to  them. 

Question.  For  organizational 
purposes,  is  the  "sex  equity 
coordinator"  responsible  to  the  State 
Director? 

Answer.  The  "sex  equity  coordinator" 
is  assigned  within  the  appropriate 
agency  as  designated  or  established  by 
the  State  board.  That  agency,  consistent 
with  State  board  policy  and  the 
requirements  of  the  Act,  defines  the 
organizational  responsibilities  of  the 
"sex  equity  coordinator". 

Question.  Does  the  minimum  $60,000 
expenditure  stipulated  in  §  401.13(b) 
cover  salary  and  expenses  of  the  "sex 
equity  coordinator"  and  both  full-time 
and  part-time  support  personnel, 
including  existing  staff  whose  activities 
directly  relate  to  §  401.13(a)? 

Answer.  Yes.  Section  401.13(b) 
provides  for  "necessary  and  reasonable 
staff  support."  Support  staff  may  be 
both  full-time  and  part-time,  and  may 
include  existing  State  staff  who  spend  a 
portion  of  their  time  in  activities  directly 
related  to  those  listed  in  §  401.13(a). 
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Section  401.14    State  council— 
establishment 

Question.  Can  States  that  have 
elected  State  Boards  of  Education  opt  to 
have  the  Governor  appoint  the  State 
Council  on  Vocational  Education? 

Answer.  No.  If  the  Stale  Board  of 
Education  is  elected,  that  board  is  the 
only  entity  in  the  State  with  legal 
authority  to  appoint  State  council 
members. 

Section  401.15    State  council— 
membership  requirements. 

Question.  Can  the  State  council  have 
more  than  13  members  as  long  as  the 
proportional  representation  of  the 
groups  specified  in  section  112(a)  of  the 
Act  is  maintained? 

Answer.  No.  The  Act  speciHes  that 
there  be  13  members,  no  more  and  no 
less.  Additional  persons  may  serve  the 
council  as  resource  persons,  but  may  not 
be  voting  members. 

Question.  May  the  postsecondary 
membership  on  the  State  council  be 
extended  to  include  higher  education 
institutions  such  as  four-year  colleges? 

Answer.  Yes.  The  Secretary  does  not 
believe  that  Congress  intended  to 
prohibit  representatives  of  higher 
education  institutions  from  membership 
on  State  councils.  Therefore,  if  a  State 
regards  an  institution  of  higher 
education  which  provides  vocational 
education  as  a  "postsecondary 
vocational  institution"  within  the 
meaning  of  section  112(a)(2)  of  the  Act. 
it  may  include  a  representative  of  that 
institution  as  a  member  of  its  State 
council. 

Section  401.16    State  council- 
responsibilities. 

Question.  Must  a  State  council 
perform  the  duties  listed  in  S  401.16  each 
year? 

Answer  No.  Unless  otherwise 
indicated  in  the  regulations,  the  State 
council  responsibilities  described  in 
§  401.16  must  be  performed  at  least  once 
during  the  period  covered  by  the  State 
plan. 

Question.  When  does  the  State 
council  submit  the  report  required  under 
§  401.16(b)(9)? 

Answer  Section  401.18(b)(9)  requires 
the  council  to  submit  a  written  report 
every  two  years.  In  order  to  be 
consistent  with  the  State  plan  cycle. 
States  should  submit  the  first  report  by 
March  31. 1987  covering  program  years 
1984-85  and  1985-88.  Subsequent  reports 
should  be  submitted  every  two  years  on 
March  31. 

Section  401. 19    State  plan— content. 

Question.  Can  expenditures  for  Part 
D.  Title  III  of  the  Act.  Comprehensive 


Career  Guidance  and  Counseling,  be 
applied  to  the  hold  harmless  assurance 
of  §  401.19? 
Answer.  Yes. 

Question.  In  identifying  programs  in 
the  State  plan  for  which  Federal  funds 
will  be  spent  under  §  401.19(b)(2).  may 
programs  be  described  using  local 
descriptions  or  must  U.S.  Department  of 
Education  codes  be  used? 

Answer.  In  order  to  provide 
uniformity  in  data  reporting,  the 
Secretary  strongly  encourages  the  use  of 
Classification  of  Instructional  Program 
(C.I.P.)  Codes.  See  National  Center  for 
Educational  Statistics  (NCES) 
publication,  A  Classification  of 
Instructional  Programs,  Gerald  Malitz, 
February  1981. 

Question.  Section  113(b)(15)  of  the  Act 
requires  that  annual  expenditures  for 
career  guidance  and  counseling  from 
allotments  for  Title  II  and  Title  III,  Part 
D.  will  not  be  less  than  the  expenditures 
for  such  guidance  and  counseling  in  the 
State  for  the  fiscal  year  1984  assisted 
under  section  134(a)  of  the  Vocational 
Education  Act  of  1963,  as  amended  in 
1976.  Since  Part  D  of  Title  III  is 
referenced,  does  this  imply  that  the 
expenditures  in  question  are  100  percent 
Federal  funds? 

Answer  Yes.  The  hold-harmless 
requirement  applies  only  to  the 
expenditures  of  Federal  funds  under  the 
Act. 

Question.  When  the  regulations  state 
that  the  State  board  must  "consult"  with 
another  agency  or  council,  exactly  what 
does  "consult"  mean? 

Answer  The  Secretary  interprets  the 
term  to  mean  the  seeking  or  giving  of 
advice,  usually  through  a  direct 
exchange  of  views.  It  does  not  mean 
that  the  advice  need  be  taken,  or  that 
the  person  being  "consulted"  is  thereby 
granted  power  to  approve  in  the  matter 
under  consultation. 

Question.  Can  the  entire  20  percent 
State  agency  share  of  Title  II  funds  be 
taken  from  Part  B  of  that  title? 

Answer  Yes.  The  only  restrictions  on 
where  these  20  percent  funds  may  be 
drawn  are  that  funds  must  be  taken 
from  Title  II  and.  as  stated  in  section 
113(b)(4)  of  the  Act.  all  of  the  funds 
available  for  handicapped  and 
disadvantaged  persons  under 
paragraphs  (1)  and  (2)  of  section  202  of 
the  Act  must  be  distributed  to  eligible 
recipients. 

Question.  May  a  State  establish 
different  criteria  for  identifying  eligible 
recipients  in  economically  depressed 
areas,  depending  upon  the  type  of 
eligible  recipient? 

Answer  Yes.  Consistent  with  the 
purposes  of  the  Act,  and  section 
113(b)(5)  in  particular,  a  State  does  have 


the  flexibility  to  adopt  different  criteria 
for  identifying  eligible  recipients  in 
economically  depressed  areas, 
according  to  the  type  of  eligible 
recipient,  e.g..  for  programs  at  the 
secondary  or  postsecondary  level.  Each 
criterion  used,  however,  must  be 
authorized  by  section  113(b)(5)  of  the 
Act. 

Question.  How  are  funds  to  be 
counted  for  eligible  recipients  located  in 
economically  depressed  areas? 

Answer  U  the  attendance  boundaries 
of  an  eligible  recipient  lie  entirely  within 
an  economically  depressed  area  then  all 
funds  allocated  to  the  eligible  recipient 
under  the  Act  may  be  classified  as  being 
expended  within  an  economically 
depressed  area.  If  the  attendance 
boundaries  of  an  eligible  recipient  lie 
partly  within  an  economically  depressed 
area,  then  a  portion  of  the  funds 
received  under  the  Act  by  the  eligible 
recipient  may  be  classified  as  being 
expended  within  an  economically 
depressed  area.  The  proportion  of  funds 
that  may  be  so  classified  must  be  based 
upon  an  auditable  trail  of  funds  to 
schools  in  the  economically  depressed 
area  or  derived  as  equal  to  the 
proportion  that  the  enrollment  from 
economically  depressed  areas  is  of  total 
enrollment  of  that  eligible  recipient. 

Section  401.22    Maintenance  of  fiscal 
effort. 

Question.  Is  the  maintenance  of  effort 
determination  based  on  State 
expenditures  reported  for  matching 
purposes  or  on  all  State  expenditures  for 
vocational  education? 

Answer  The  maintenance  of  effort 
determination  is  based  on  all 
expenditures  from  State  sources  for 
vocational  education. 

Section  401.40    How  a  State  carries  out 
the  State  Vocational  Education 
Program. 

Question.  Can  statewide  activities 
(e.g..  a  staff  development  project 
operated  by  a  university)  be  accounted 
for  under  the  80  percent  portion  of  the 
Title  II  allotment  that  must  pass  through 
to  eligible  recipients? 

Answer  Yes.  In  this  instance,  the 
recipient  of  the  funds,  a  university,  is  a 
postsecondary  educational  institution 
and  therefore  an  eligible  recipient  under 
the  Act.  All  funds  that  go  to  eligible 
recipients  may  be  counted  towards  the 
80  percent  portion  of  the  Title  II 
allotment. 

Section  401.41    Local  applications. 

Question.  Do  local  eligible  recipients 
apply  for  funds  for  both  Titles  11  and  III 
of  the  Act  through  a  local  application? 


Answer.  Yes. 

Question.  Can  any  distribution  of 
funds  under  the  Act  be  made  to  an 
eligible  recipient  prior  to  State  approval 
of  an  application  from  that  eligible 
recipient? 

Answer.  No. 

Question.  Should  the  process  and 
procedures  used  in  developing  the  local 
application  allow  time  for  private 
industry  councils,  and  other  interested 
parties  to  review  and  comment  on  local 
applications  before  they  are  submitted 
to  the  State  board? 

Answer.  Yes.  Although  section  llS(b) 
of  the  Act  does  not  clearly  state  that 
local  applications  are  to  be  made 
available  for  review  and  comment 
before  submission  to  the  State  board, 
the  Secretary  believes  this  was  the 
intent  of  Congress.  Any  other 
interpretation  would  dramatically 
reduce  the  impact  of  the  required 
opportunity  for  review  and  comment. 

Question.  Should  the  local  application 
contain  evidence  of  cooperation  with 
the  comments  from  third  party 
reviewers  i.e.,  special  education  and 
private  industry  councils? 

Answer.  Section  401.41(b)(2)  requires 
that  the  local  application  contain  only  a 
description  of  the  coordination  with 
relevant  programs  conducted  under 
JTPA  and  the  Adult  Education  Act.  The 
regulations  do  not  require  that  the  local 
application  contain  comments  made  by 
outside  reviewers  of  the  application. 
However,  a  State  may  establish  such  a 
requirement  for  local  applications  if  it 
desires. 

Section  401.51     Vocational  Education 
Opportunities  Program. 

Question.  Under  sections  201(a)  and 
(b)  of  the  Act,  can  the  phrase 
"vocational  education  services  and 
activities"  be  interpreted  to  include 
those  "program  improvement  and 
supportive  services"  included  under 
Subpart  3  of  Part  A  of  the  Vocational 
Education  Act,  making  those  services 
fundable  with  Title  II,  Part  A  set-aside 
funds? 

Answer.  Yes,  as  long  as  these  services 
and  activities  meet  the  requirements  of 
Title  II,  Part  A  of  the  Act. 

Section  401.52  and  Section  401.53 
Vocational  Education  Opportunities 
Program — programs  for  handicapped 
and  disadvantaged  individuals. 

Question.  How  should  an  eligible 
recipient  compute  the  average  per-pupil 
expenditure  as  required  in  section  201(c) 
of  the  Act  for  separate  programs?  How 
would  a  separate  vocational  school 
operated  by  the  State  board  make  the 
calculation? 


Answer.  Generally,  an  eligible 
recipient  or  a  State-operated  school 
would  first  identify  each  comparable 
program  it  pirovides  to  non-handicapped 
or  non-disadvantaged  students.  Then  it 
would  calculate  the  total  cost  of  offering 
each  program  on  a  fiscal  year  or 
program  year  basis.  At  a  minimum,  all 
direct  costs — such  as  salaries,  supplies, 
and  equipment — would  be  included  in 
the  calculation.  Indirect  costs  may  also 
be  included.  These  program  costs  are 
then  divided  by  the  number  of  Full  Time 
Equivalent  [FTE]  pupils  served  in  each 
program  to  determine  an  average  per- 
pupil  cost. 

Using  the  same  cost  basis,  the  cost  of 
operating  the  separate  (or  non- 
mainstreamed)  program  for 
handicapped  or  disadvantaged  persons 
would  be  calculated  on  a  per-FTE  pupil 
basis.  To  the  extent  that  the  per-pupil 
costs  in  the  separate  program  for  the 
handicapped  or  disadvantaged  students 
exceed  the  average  per-pupil  costs 
identified  in  the  comparable  regular 
programs,  these  costs  may  be  paid  from 
Federal  funds  allocated  under  section 
203(a)  of  the  Act.  Matching  funds  must 
also  be  applied  against  these  costs. 
When  an  eligible  recipient  can  identify 
no  comparable  regular  program  within 
its  offerings  then  it  may  use  the  average 
per-pupil  costs  of  comparable  regular 
programs  offered  by  another  eligible 
recipient.  However,  such  costs  must  be 
truly  comparable.  That  is,  cost 
differentials  between  the  eligible 
recipients  such  as  salary  levels  would 
have  to  be  adjusted  for. 

Question.  Can  funds  for  handicapped 
and  disadvantaged  individuals  under 
Part  A  of  Title  II  of  the  Act  be  allocated 
directly  to  teacher  training  institutions 
to  support  training  for  teachers  to  work 
with  handicapped  or  disadvantaged 
students? 

Answer.  Yes.  Postsecondary 
institutions  are  eligible  recipients  for 
funds  allocated  under  section  203(a]  of 
the  Act.  However,  the  within-State 
allocation  requirements  set  forth  in  this 
section  must  be  applied  in  determining 
allocations  to  all  eligible  recipients. 
Additionally,  if  such  funds  are  to  be 
used  for  teacher  training,  such  courses 
must  be  confined  to  inservice  education 
for  vocational  education  teachers  who 
serve  handicapped  or  disadvantaged 
students. 

Question.  If  a  separate  vocational 
program  is  necessary  to  address  the 
special  needs  of  handicapped  and 
disadvantaged  students,  would  it  be 
allowable  to  purchase  the  same  kinds  of 
equipment,  tools,  materials,  and  supplies 
as  are  used  in  the  regular  vocational 
education  program? 


Answer.  Yes.  However,  under 
§S  401.52(b)  and  401.53(a)(2)  a  ^te  may 
use  Federal  funds  only  for  the  Federal 
share  of  costs  of  the  services  and 
activities  in  separate  vocational 
education  programs  for  handicapped 
and  disadvantaged  individuals  which 
exceed  the  average  per-pupil 
expenditures  for  the  comparable  regular 
vocational  education  services  and 
activities. 

Question.  May  funds  under  Title  II, 
Part  B  of  the  Act  used  to  serve 
handicapped  or  disadvantaged  persons 
be  used  to  help  meet  the  Title  II,  Part  A, 
set-aside  percentages? 

Answer.  No.  Although  funds  under 
Title  II,  Part  B  may  be  expended  by 
eligible  recipients  to  serve  handicapped 
or  disadvantaged  persons,  they  are 
reported  and  used  under  the  authority  of 
Title  II,  Part  B  of  the  Act. 

Question.  Section  401.52(a)  speaks  to 
the  use  of  Federal  funds  for  "staff, 
equipment,  materials,  and  services." 
However,  S  401.52(b)  speaks  only  to  the 
use  of  Federal  funds  for  "services  and 
activities."  Is  the  intent  of  this  wording 
to  preclude  the  use  of  Federal  fimds  for 
"equipment"  as  speciHed  in  §  401.52(a)? 

Answer.  No.  The  list  of  authorized 
activities  set  forth  in  §  401.52(a)  also 
applies  to  separate  vocational  education 
programs  for  handicapped  persons  as 
described  in  {  401.52(b).  Additionally, 
the  list  of  authorized  activities  set  forth 
in  §  401.53(a)(1)  also  applies  to  separate 
vocational  education  programs  for 
disadvantaged  persons  as  described  in 
§  401.53(a)(2). 

Question.  Are  machinery  and  tools 
purchased  under  the  authority  of  section 
201(d)  of  the  Act  considered  as 
supplemental  or  additional  costs? 

Answer.  Yes.  Modem  machinery  and 
tools  acquired  under  section  201(d)(2)  of 
the  Act  for  schools  in  which  at  least  75 
percent  of  the  students  enrolled  are 
economically  disadvantaged  are 
presumed  to  be  "supple-mental  or 
additional"  equipment  for  the  purposes 
of  section  201(c)(1)  of  the  Act. 

Question.  Does  section  201(d)  of  the 
Act  means  that  funds  under  Part  A  of 
Title  II  can  be  spent  for  machinery  and 
tools  for  programs  for  economically 
disadvantaged  persons  only  in  schools 
in  which  75  percent  of  the  students 
enrolled  are  economically 
disadvantaged? 

Answer  No.  Section  201(c)(2) 
authorizes  the  use  of  Title  II.  Part  A 
funds  to  acquire  modem  machinery  and 
tools  for  programs  for  economically 
disadvantaged  persons.  Such  machinery 
and  tools  must  be  "supplemental  or 
additional,"  "not  pro\'ided  to  other 
individuals  in  vocational  education." 
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and  "essential  for  disadvantaged 
individuals  to  participate  in  vocational 
education."  Modem  machinery  or  tools 
acquired  under  section  201(c)  could  be 
placed  in  a  school  in  which  less  than  75 
percent  of  the  students  enrolled  were 
economically  disadvantaged. 

Under  section  201(d)(2)  of  the  Act, 
Title  II,  Part  A  funds  may  be  used  to 
acquire  modem  machinery  and  tools  for 
use  in  schools  in  which  at  least  75 
percent  of  the  students  enrolled  are 
economically  disadvantaged.  Machinery 
and  tools  acquired  under  section 
201(d)(2)  are  deemed  to  satisfy  the 
requirements  in  section  201(c)(2)  that 
such  equipmentbe  "supplemental  or 
additional,  not  provided  to  other 
individuals,  and  be  essential  for  the 
participation  of  economically 
disadvantaged  students."  Also, 
machinery  and  tools  acquired  under 
section  201(d)(2)  may  be  used  to  provide 
instruction  to  students  who  are  not 
economically  disadvantaged  (but  who 
are  enrolled  in  schools  at  which  at  least 
75  percent  of  the  enrollment  is 
economically  disadvantaged).  Of  course, 
the  matching  requirements  of  §  401.94(b) 
of  the  regulations  apply  to  acquisitions 
under  sections  201(c)(2)  and  201(d)(2)  of 
the  Act. 

Question.  Does  the  reference  in 
§  401.53(b)(2)  to  "schools"  in  which  75 
percent  of  the  students  are 
disadvantaged  refer  to  (1)  the  school 
building,  (2)  the  specific  vocational 
education  program  offered  by  the 
district,  or  (3)  the  entire  eligible 
recipient? 

Answer.  Neither  the  Act  nor  the 
regulations  specifically  define  the  term 
"school."  However,  the  Combined 
Glossary:  Terms  and  Definitions  From 
the  Handbooks  of  the  State  Educational 
Records  and  Reports  Series  published 
by  the  National  Center  for  Education 
Statistics  defines  the  term  as  "a  division 
of  the  school  system  consisting  of 
students  comprising  one  or  more  grade 
groups  or  other  identifiable  groups, 
organized  as  one  unit  with  one  or  more    • 
teachers  to  give  instruction  of  a  defined 
type,  and  housed  in  a  school  plant  of 
one  or  more  buildings.  More  than  one 
school  may  be  housed  in  one  school 
plant,  as  is  the  case  when  the 
elementary  school  and  secondary  school 
programs  are  housed  in  the  same  school 
plant." 

Question.  Can  the  total  cost  of 
extended  school  day  programs  for  the 
disadvantaged  be  funded  from  funds  set 
aside  for  the  disadvantaged  under  Part 
A  of  Title  II  of  the  Act? 

Answer.  No.  Funds  allocated  for 
disadvantaged  persons  under  Part  A  of 
Title  II  of  the  Act  may  not  be  used  to 
support  the  total  cost  of  providing 


vocational  education  in  extended  school 
day  programs  for  disadvantaged 
persons.  Title  II,  Part  A  funds  may  be 
used  to  pay  the  Federal  share  of  the 
additional  average  per-pupil  cost  of  such 
programs  compared  to  a  comparable 
regular  program.  Such  programs  might 
also  be  funded  under  Part  B  of  Title  II, 
subject  to  the  matching  requirement. 

Question.  The  Act  no  longer  includes 
the  word  "nonprofit"  in  the  definition  of 
postsecondary  educational  institution. 
In  addition,  it  contains  no  definition  of 
the  term  "postsecondary  program."  Does 
this  mean  that  private,  non-degree 
granting  trade  schools  are  now  "eligible 
recipients?"  If  so,  could  such  schools 
apply  for  Title  II,  Part  A,  disadvantaged 
and  handicapped  monies  which  are 
distributed  by  formula? 

Answer.  Any  institution  "legally 
authorized  to  provide  postsecondary 
education  within  a  State"  is  a 
"postsecondary  educational  institution" 
"under  the  Act.  Therefore,  a  private, 
non-degree  granting  trade  school  which 
is  authorized  under  State  law  to  provide 
postsecondary  education  is  an  eligible 
recipient  under  the  Act  and  may, 
consistent  with  State  policy  as 
expressed  in  the  State  plan,  apply  for 
Title  II,  Part  A  funds  reserved  for 
handicapped  and  disadvantaged 
individuals  and  distributed  according  to 
the  statutory  formula. 

Section  401.54  Vocational  Education 
Opportunities  Program— programs  for 
adult  training  or  retraining. 

Question.  Can  a  program  for  adult 
training  or  retraining  be  jointly  funded 
from  both  Parts  A  and  B  of  Title  II  of  the 
Act,  and  if  so  would  the  funds  have  to 
be  accounted  for  separately  by  source? 

Answer.  Yes.  A  program  for  adult 
training  and  retraining  may  be  funded 
from  Parts  A  and  B  of  Title  II  of  the  Act 
consistent  with  the  requirements  of  both 
Parts.  However,  a  State  must  account 
separately  for  funds  derived  from 
different  parts  of  the  Act  so  that  it  is 
possible  to  determine  that  the  various 
requirements  of  the  Act  have  been  met. 

Section  401.55  Vocational  Education 
Opportunities  Program— programs  for 
single  parents  and  homemakers. 

Question.  May  local  educational 
agencies  request  the  following 
information  from  students  desiring  to 
participate  in  programs  for  single 
parents  and  homemakers: 

(a)  marital  status; 

(b)  whether  they  are  unmarried  or 
legally  separated;  and 

(c)  whether  they  have  sole  or  joint 
custody  of  a  minor  child  or  children? 

Answer.  To  the  extent  it  is  necessary 
to  request  information  regarding  a 


person's  marital  and  family  status  to 
establish  his  or  her  eligibility  for 
programs  intended  for  single  parents 
and  homemakers.  States  are  authorized 
by  the  Act  to  make  reasonable  inquiries. 

Question.  Under  Title  II.  Part  A  of  the 
Act,  may  community-based 
organizations  receive  subgrants  for 
programs  serving  single  parents  and 
homemakers? 

Answer.  Yes.  Although  community- 
based  organizations  are  not  defined  as 
eligible  recipients,  401.55(c)  specifically 
allows  a  State  to  make  subgrants  to 
community-based  organizations  of 
demonstrated  effectiveness  for  the 
provision  of  vocational  education 
services  to  single  parents  and 
homemakers.  The  State  must  determine 
that  a  community-based  organization 
has  demonstrated  effectiveness  in 
providing  comparable  or  related 
services  to  single  parents  and 
homemakers,  taking  into  account  cost 
and  quality  of  training  and 
characteristics  of  participants. 

Question.  May  grants  made  directly  to 
a  local  community-based  organization 
for  the  provision  of  vocational  education 
services  to  single  parents  and 
homemakers  be  considered  part  of  the 
80  percent  flow-through  to  eligible 
recipients  required  in  §  401.19(a)(4)? 

Answer.  Yes.  Funds  granted  to 
community-based  organizations  under 
the  authority  of  §  401.55(c)  are 
considered  part  of  the  80  percent  flow- 
through  under  the  authority  of  ■ 
§  401.40(d)(1). 

Section  401.56    Vocational  Education 
Opportunities  Program-programs 
designed  to  eliminate  sex  bias  and 
stereotyping. 

Question.  May  funds  available  under 
section  202(5)  of  the  Act  be  used  to 
support  State  agency  responsibilities 
relating  to  the  Methods  of 
Administration  (MOA)  required  by  the 
Office  of  Civil  Rights? 

Answer.  Funds  made  available  under 
section  202(5)  of  the  Act  must  be 
expended  for  programs,  services,  and 
activities  set  forth  in  section  201(g)  of 
the  Act.  To  the  extent  that  these 
expenditures  also  address  State 
"responsibilities  under  the  MOA,  they 
may  be  used  for  this  purpose. 

Question.  Regarding  section  201(g)  of 
the  Act,  what  indicators  are  acceptable 
as  "essential  to  meet  the  objectives  of 
this  section"  in  order  to  justify  a  waiver 
of  the  age  limitations? 

Answer.  The  conditions  under  which 
a  waiver  may  be  granted  are  determined 
by  the  full-time  person  assigned  to 
eliminate  sex  bias  and  stereotyping 


Federal  Register  /  Vol.  50,  No.  159  /  Friday,  August  16,  1985  /  Rules  and  Regulations  33299 


under  S  401.13(a).  and  would  relate  to 
local  circumstances  and  needs. 

Question.  Does  §  401.56(a)  require  a 
State  to  carry  out,  during  the  period 
covered  by  the  State  plan,  each  of  the 
three  activities  authorized  to  serve 
individuals  who  participate  in  programs 
designed  to  eliminate  sex  bias  and 
stereotyping? 

Answer.  No.  States  may  choose  to 
fund  one  or  more  of  the  activities 
described  in  S  401.56(a). 

Section  401.58     Vocational  Education 
Opportunities  Program — additional  uses 
of  funds. 

Question.  Must  Title  II.  Part  B 
programs  meet  requirements  concerning 
excess  costs  and  matching  when  such 
programs  serve  populations  under  Title 
II.  Part  A? 

Answer.  No.  When  funds  from  Title  II 
Part  B  are  used  to  serve  populations 
described  in  Part  A,  the  requirements  of 
Part  B  apply. 

Question.  May  a  State  use  funds 
under  the  Vocational  Education 
Opportimities  Program  to  provide  basic 
skills  instruction  to  prepare  students  to 
enter  regular  vocational  programs? 

Answer.  Basic  skills  instruction  is 
authorized  by  §  401.58(a)(1)  for  students 
who  are  enrolled  in  a  vocational 
education  program,  including  a  regular 
vocational  education  program,  when 
that  instruction  is  related  to  their 
vocational  instruction,  and  when  the 
State  board  determines  that  such 
instruction  is  necessary.  Basic  skills 
instruction  is  not  authorized  for  students 
who  are  not  enrolled  in  a  vocational 
education  program. 

Question.  Can  funds  under  the 
Vocational  Education  Opportunities 
Program  (Title  II,  Part  A)  be  used  to 
support  the  total  cost  of  providing 
cooperative  vocational  education 
programs  and  apprenticeship  programs, 
including  the  related  classroom  skill 
development  instruction  under  the 
provisions  of  i  401.56(b)? 

Answer.  Yes,  if  the  programs  are  for. 
(1)  Single  parents  and  homemakers;  (2) 
individuals  who  are  participants  in 
programs  to  eliminate  sex  bias  and 
stereotyping  in  vocational  education;  or 
(3)  criminal  offenders  who  are  in 
correctional  institutions.  Programs  for 
handicapped  individuals,  disadvantaged 
individuals,  or  adults  who  are  in  need  of 
retraining,  are  subject  to  the  50  percent 
matching  requirement.  However,  this 
matching  requirement  need  not  be 
satisfied  on  a  project-by-project  basis, 
but  may  be  satisfied  on  an  aggregate 
basis.  In  addition,  programs  for 
handicapped  and  disadvantaged 
individuals  are  subject  to  the 


supplementary  or  additional  cost 
requirement. 

Section  401.60     Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program. 

Question.  Is  there  any  single  method 
or  formula  for  comparing  the  costs  of 
operating  a  program  in  a  proprietary 
vocational  school  versus  operating  the 
same  program  in  a  public  vocational 
school? 

Answer  No.  Each  State  must  develop 
a  fair  approach  to  this  issue  that 
accommodates  the  conditions  and  laws 
in  that  State.  However,  item  45  in  the 
Conference  Report  states  that.  "When 
deciding  which  institutions  can  deliver 
services  in  a  cost  effective  manner, 
consideration  should  be  given  to 
expenses,  such  as  the  depreciation  or 
rental  cost  of  buildings  and 
administrative  expenses  for  all 
institutions  so  that  comparisons  on  the 
ability  to  provide  services  on  a 
competitive  basis  is  an  equitable  one." 
House  Report  No.  98-1129, 98th  Cong.  2d 
Bess.  p.  71. 

Question.  May  funds  under  Title  II. 
Part  B  be  used  to  pay  for  the  installation 
and  servicing  of  new  high-tech 
equipment  as  well  as  for  the  purchase  of 
related  software  and  materials? 

Answer.  Yes.  Such  expenditures 
would  be  permissible  under  the  Act  so 
long  as  they  are  reasonable  and 
necessary. 

Question.  What  guidance  did 
Congress  provide  for  the  term  "Modem 
Industrial  Arts?" 

Answer.  Item  37  of  the  Conference 
Report  contains  the  following  guidance 
on  the  term  "Modem  Industrial  Arts"  as 
well  as  other  terms: 

"In  adopting  provisions  allowing  the 
support  of  pre-vocational  education, 
vocational  agriculture,  and  industrial 
arts  programs,  the  conferees  are 
particularly  concerned  that  these 
programs  be  directed,  to  the  extent 
possible,  toward  those  activities  that  are 
modem  and  incorporate  the  latest 
advances  in  technology.  These  would 
include,  but  not  be  limited  to.  programs 
that  are  designed  to  provide  students 
with  awareness  and  basic  skills  in 
expanding  and  new  technology  areas 
such  as  robotics,  lasers,  computers, 
electronics,  industrial  power  systems, 
fluidities,  hydraulics,  pneumatics, 
telecommunications,  and  biotechnology. 

The  program  activities  listed  are  not 
intended  by  the  conferees  to  discourage 
or  disallow  traditional  and  existing 
vocational  agriculture  and  industrial 
arts  activities  at  the  pre-vocational 
level."  House  Report  No.  98-1129.  98th 
Cong.  2d  Bess.  p.  69. 


Section  401.61     Vocational  Education 
Improvement,  Innovation,  and 
Expansion  Program — distribution  of 

funds. 

Question.  In  order  to  receive  funds 
under  $  401.61(b).  must  a  community- 
based  organization  have  demonstrated 
effectiveness  over  a  three-year  period  as 
is  required  in  JTPA? 

Answer.  No.  There  is  no  three-year 
period  requirement  relating  to 
demonstrated  effectiveness  in  the  Act. 

Section  401.72    Special  Programs — 
application  requirements  for  the  State 
Assistance  for  Vocational  Education 
Support  Programs  by  Community-Based 
Organizations. 

Question.  Are  there  any  age 
limitations  on  the  students  who  can  be 
served  in  prevocational  programs  under 
Part  A  of  Title  III? 

Answer.  No.  There  are  no  exclusive 
age  limitations  regarding  the  students 
who  can  be  served  in  prevocational 
programs  under  Part  A  of  Title  III  of  the 
Act.  However,  the  joint  application  to 
operate  a  program  submitted  under 
§  401.72  must  contain  an  assurance  that 
the  community-based  organization  will 
give  special  consideration  to  the  needs 
of  severely  economically  and 
educationally  disadvantaged  youth,  ages 
sixteen  through  twenty-one  inclusive. 

Section  401.73    Special  Programs — 
Consumer  and  Homemaking  Education 
Program. 

Question.  May  funds  under  Title  III, 
Part  B  of  the  Act  be  used  to  maintain 
consumer  and  homemaking  programs 
only  in  economically  depressed  areas? 

Answer.  No.  Funds  under  Title  III, 
Part  B  of  the  Act  may  be  used  to 
maintain  consumer  and  homemaking 
programs  in  areas  that  are  not 
economically  depressed  or  affected  by 
high  rates  of  unemployment.  However, 
not  less  than  one-third  of  the  Federal 
funds  must  be  expended  in  economically 
depressed  areas  or  areas  with  high  rates 
of  unemployment 

Section  401.74    Special  Programs — 
Adult  Training.  Retraining,  and 
Employment  Development  Program. 

Question.  May  funds  available  for  the 
Adult  Training.  Retraining,  and 
Employment  Development  Program 
under  Title  III  of  the  Act  be  used  to 
maintain  existing  postsecondary  and 
adult  programs? 

Answer.  No.  As  stated  in  section 
321(b)(2)  of  the  Act  and  §  401.74  of  the 
regulations,  the  primary  purpose  of  this 
program  is  to  assist  the  States  to  expand 
and  improve  vocational  education 
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programs  to  meet  the  urgent  needs  of 
adults. 

Section  401. 78    Special  Programs— 
Industry-Education  Partnership  for 
Training  in  High-Technology 
Occupations  Program. 

Question.  Who  are  eligible  recipients 
under  the  Industry-Education 
Partnership  Program  under  Title  III,  Part 
E  of  the  Act? 

Answer.  Local  educational  agencies 
and  postsecondary  educational 
institutions  may  apply  for  assistance 
under  the  Industry-Education 
Partnership  Program. 

Section  401.90    Conditions  a  State  must 
meet— reserving  funds  under  the  basic 
State  grant. 

Question.  In  reserving  funds  under  the 
basic  State  grant,  may  a  State  channel 
all  Title  II.  Part  A  funds  to 
postsecondary  institutions  and  all  Title 
II.  Part  B  funds  to  secondary 
institutions? 

Answer.  No.  The  Secretary  does  not 
believe  that  it  would  serve  the  purposes 
of  Title  II  to  reserve  funds  solely  on  the 
basis  of  institutional  level.  Part  A  funds 
are  intended  to  provide  vocational 
educational  opportunities  for  a  variety 
of  individuals  in  six  discrete  groups, 
many  of  whom  may  be  in  secondary 
institutions.  For  example,  the  equal 
access  provisions  for  handicapped  and 
disadvantaged  persons  in  section  204  of 
the  Act  clearly  contemplate  serving 
students  in  secondary  institutions. 
Similarly,  Part  B  funds  are  broadly 
intended  to  expand,' improve, 
modernize,  or  develop  a  wide  spectrum 
of  vocational  education  services  and 
activities.  Concentrating  all  Title  II,  Part 
B  funds  on  one  institutional  level  would 
be  inconsistent  with  this  purpose. 

Section  401.91    Conditions  a  State  must 
meet — reserving  funds  for  State 
administration. 

Question.  How  is  the  7  percent 
administrative  reserve  calculated,  and 
what  is  the  relationship  of  this  service  to 
the  20  percent  a  State  may  reserve  for 
state-wide  activities? 

Answer.  The  reservation  of  not  more 
than  7  percent  for  State  administration 
is  calculated  as  a  percentage  of  the  total 
State  allotment  for  Title  II  prior  to 
calculating  the  57/43  percent  division  of 
Title  II  funds.  The  reservation  for 
administration  is  counted  against  that 
maximum  of  20  percent  of  the  Title  II 
allotment  not  distributed  to  eligible 
recipients,  but  reserved  for  State  use. 

Question.  If  an  individual  performs 
both  administrative  and  technical 
assistance  functions,  must  time  log 
sheets  be  kept  on  both  activities? 


Answer  Yes.  If  the  same  individual 
performs  both  administrative  and 
technical  assistance  functions  and  is 
supported  with  funds  under  the  Act. 
appropriate  time  distribution  records 
must  be  maintained. 

Question.  Does  the  7  percent 
restriction  on  State  administration  in 
section  102(b)  of  the  Act  refer  only  to 
the  State  board  staff  or  to  the  State 
agency  staff  as  well? 

Answer.  The  provision  refers  to  State 
agency  staff  as  well  as  Slate  board  staff. 
However,  the  definition  of 
administration  in  section  521(1)  of  the 
Act  provides  some  flexibility  by 
specifically  excluding  from  the 
definition  of  administration  curriculum 
development  activities,  personnel 
development,  technical  assistance,  and 
research  activities. 

Question.  Must  expenditures  of  funds 
from  the  20  percent  State  share  under 
Title  II  be  accounted  for  by  source  of 
funds  and  by  object  and  purpose  of 
expenditure? 

Answer.  Yes.  It  is  necessary  to 
identify  those  expenditures  by  source  of 
funds  and  by  object  and  purpose  to 
know  if  those  expenditures  are 
consistent  with  the  requirements  of  the 
Act. 

Question.  May  Title  II.  Part  A  funds 
from  the  20  percent  State  share  be  used 
to  meet  set-aside  requirements  in  Part  A 
for  programs  other  than  those  serving 
handicapped  and  disadvantaged 
individuals? 
Answer.  Yes. 

Section  401.92    Conditions  a  State  must 
meet — reserving  funds  under  the 
Vocational  Education  Opportunities 
Program, 

Question.  From  its  Title  11  allotment, 
can  a  State  expend  more  than  is 
required  by  the  percentages  in  §  401.92? 

Answer.  Yes.  There  is  no  impediment 
to  using  funds  under  Title  II.  Part  B  of 
the  Act  to  serve  one  or  more  populations 
in  Title  II,  Part  A,  so  long  as  Title  II,  Part 
B  requirements  are  met  and  the  funds 
are  reported  under  Part  B. 

Question.  Will  the  States  be  deemed 
substantially  out  of  compliance  if  the 
full  set-asides  for  handicapped  and 
disadvantaged  individuals  under  Part  A 
of  Title  II  are  not  expended? 

Answer.  Yes.  If  States  do  not  expend 
these  funds  during  the  authorized  period 
for  obligation,  they  will  be  substantially 
out  of  compliance  with  the  requirements 
of  the  Act  and  must  return  the 
unobligated  funds  to  the  Secretary. 

Question.  If  the  State  receives  from 
eligible  recipients  local  applications  for 
programs  for  handicapped  or 
disadvantaged  individuals  which 
propose  to  spend  less  than  the  formula 


allotments  for  these  eligible  recipients, 
can  the  State  hold  the  funds  not  applied 
for  for  allocation  later  during  the  27- 
month  expenditure  period,  or  does  the 
100  percent  flow-through  requirement 
forbid  this? 

Answer.  The  State  may  hold  the  funds 
for  later  allocation  during  the  27-month 
period  for  obligation.  See  the  comment 
and  response  on  this  topic  in  Appendix 
A,  §5  401.95  and  401.96. 

Question.  May  the  Title  II,  Part  A 
funds  set  aside  under  %  401.92(f)  for 
criminal  offenders  in  correctional 
institutions  be  awarded  to 
postsecondary  vocational-technical 
schools  if  those  schools  conduct 
vocational  training  for  criminal 
offenders? 

Answer.  A  State  may  use  the  funds 
reserved  for  criminal  offenders  under 
S  401.92(f)  to  provide  vocational 
education  programs,  activities,  or 
services  for  these  individuals  through 
eligible  recipients,  including 
postsecondary  educational  institutions, 
as  defined  in  section  521  of  the  Act.  The 
State  may  also  provide  these  services 
directly  or  may  contract  for  their 
provision. 

Section  401.94    Conditions  a  State  must 
meet — cost  sharing  requirements. 

Question.  Do  the  matching 
requirements  that  apply  to  Title  II  of  the 
Act  require  that  expenditures  for 
individual  activities  be  matched? 

Answer,  No.  Under  Title  II,  Part  A  of 
the  Act,  matching  requirements  apply  on 
a  total  program  basis,  for  example,  the 
program  for  disadvantaged  persons  or 
the  program  for  handicapped  persons. 
Therefore,  non-Federal  funds  need  not 
match  Federal  funds  for  each  service  or 
activity  supported. 

Federal  expenditures  under  Title  II. 
Part  B  of  the  Act  must  be  matched  with 
non-Federal  funds  spent  for  the  same 
purposes  authorized  by  Part  B  of  Title  II, 
but  the  match  requirement  is  aggregate 
and  does  not  apply  on  an  activity-by- 
activity  basis. 

Question.  How  are  Federal  funds  that 
are  used  for  required  program 
evaluations  and  data  collection  to  be 
matched? 

Answer.  A  State  must  comply  with  the 
matching  requirements  applicable  to 
that  portion  of  the  State's  allotment  from 
which  Federal  funds  are  taken  to 
support  data  collection  or  evaluation 
activities.  For  example,  if  a  State  uses 
funds  reserved  for  State  administration 
to  support  data  collection,  the  State 
must  match  those  expenditures  for 
administrative  purposes  on  at  least  a 
dollar  for  dollar  basis.  Similarly,  if  a 
State  uses  funds  under  Title  II.  Part  B  for 
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data  collection,  the  State  must  match 
those  expenditures  for  program 
improvement,  innovation,  and 
expansion  at  least  dollar  for  dollar. 

Question.  Can  State  or  local  funds 
used  to  maintain  vocational  education 
programs  be  used  to  match  Federal 
expenditures  under  Part  B  of  Title  II  of 
the  Act? 

Answer.  Yes.  if  the  State  or  local 
funds  used  for  the  match  are  spent  for 
the  costs  of  Vocational  Education 

Improvement,  Innovation,  and 
Expansion  of  Programs  authorized  under 
S  401.60  (b)  or  (c).  Also  see  S  401.59. 

Question.  Can  State  expenditures  of 
non-Federal  funds  for  evaluations 
required  by  section  113(b)(9)  of  the  Act 
be  used  to  match  Federal  funds  used  for 
State  administration  if  the  evaluations 
are  conducted  by  review  teams 
composed  of  local  educators  and 
community  resource  persons  under 
contract  to  the  State? 

Answer.  Yes.  If  the  State  considers  the 
required  evaluations  to  be  an 
administrative  cost  as  defmed  in  section 
521  of  the  Act.  it  may  use  non-Federal 
expenditures  for  such  evaluations  to 
match  expenditures  of  Federal  fimds  for 
State  administration.  However,  if  the 
State  does  not  consider  the  evaluations 
to  be  an  administrative  cost,  but,  for 
example,  research,  a  State  may  not  use 
non-Federal  evaluation  expenditures  to 
satisfy  the  matching  requirement  for  the 
Federal  funds  reserved  for 
administration.  The  regulations  do  not 
prohibit  the  evaluation  of  programs  by 
review  teams  composed  of  local 
personnel  who  are  under  contract  to  the 
State. 

Question.  Where  the  law  provides  for 
100  percent  Federal  funding,  such  as  for 
single  parent  and  homemaker  programs, 
may  a  State  allocate  less  than  100 
percent  to  a  local  educational  agency 
and  require  local  support?  For  example, 
could  a  program  be  75  percent  federally 
supported  and  25  percent  locally 
supported? 

Answer.  Yes.  Consistent  with  the 
purposes  of  the  Act.  States  may  impose 
reasonable  cost-sharing  requirements  as 
a  condition  for  approving  an  application 
from  an  eligible  recipient.  However,  if  a 
State  pursues  such  a  course,  the  State 
must  identify  the  cost-sharing 
requirement  as  a  State  imposed 
requirement,  and  include  it  in  the  State 
plan  as  a  criterion  for  distribution  of 
fimds. 

Question.  May  a  State  use  funds 
under  Title  II  of  the  Act  that  are  not 
reserved  for  State  administration  to  pay 
the  salaries  of  State  staff  who  provide 
technical  assistance,  and  match  those 
expenditures  on  a  State-wide  aggregate 


basis  rather  than  an  activity-by-activity 
basis? 

Answer.  A  State  must  comply  with  the 
matching  requirements  applicable  to 
that  portion  of  the  State's  allotment  from 
which  the  Federal  funds  are  taken  to 
support  the  State  staff.  For  example,  if  a 
State  uses  funds  under  Tide  II.  Part  B  of 
the  Act  to  provide  technical  assistance, 
it  must  match  expenditures  for  program 
improvement,  innovation,  and 
expansion  on  at  least  a  dollar-for-dollar 
basis.  This  matching  requirement  may 
be  satisfied  on  a  State-wide,  aggregate 
basis  and  need  not  be  satisfied  on  an 
activity-by-activity  basis.  Similarly,  a 
State  would  have  to  comply  with  the 
matching  requirements  applicable  to  the 
various  programs  under  Title  II,  Part  A. 
However,  funds  under  Title  II,  Part  A 
that  are  reserved  for  handicapped 
individuals  or  disadvantaged 
individuals  may  not  be  used  to  pay  the 
salaries  of  State  staff,  and  the  matching 
requirement  for  programs  for  adults  who 
are  in  need  of  training  and  retraining 
may  be  satisfied  on  a  State-wide, 
aggregate  basis  from  non-Federal 
expenditures  for  such  programs. 

Question.  Is  it  possible  to  fully  fund 
projects  solely  for  handicapped  or 
disadvantaged  individuals  at  State- 
supported  institutions  with  Federal 
funds  because  they  have  no  other 
support?  The  institutions  would  be  State 
correctional  institutions  and  State 
institutions  for  deaf  and  blind  persons. 

Answer.  No.  Title  II,  Part  A  funds 
must  be  distributed  to  eligible  recipients. 
Assuming  that  the  state  institutions  in 
question  are  local  educational  agencies, 
within  the  meaning  of  section  521  of  the 
Act.  Title  II.  Part  A  funds  may  be  used 
to  support  separate  programs  for 
handicapped  or  disadvantaged 
individuals.  However,  these  funds  may 
not  be  used  to  pay  the  full  cost  of  such 
programs,  but  are  limited  to  the  excess 
costs  of  such  programs,  in  this  case  an 
amount  which  exceeds  the  recipient's 
average  per-pupil  expenditure  for 
regular  vocational  education  services 
and  activities.  The  expenditure  of  Title 
II,  Part  A  funds  need  not  be  matched  on 
an  activity-by-activity  basis,  but  may  be 
matched  on  an  aggregate,  program-by- 
program  basis. 

Section  401.95  and  Section  401.96 
Conditions  a  State  must  meet — 
allocations  for  handicapped  and 
disadvantaged  individuals. 

Question.  Is  it  the  Department's 
interpretation,  in  §  401.96(b).  that  the 
special  provision  for  the  use  of  funds  for 
persons  with  limited  English  proficiency 
applies  only  to  the  disadvantaged  set- 
aside  and  not  to  the  handicapped  set- 
aside? 


Answer.  Yes.  While  section  203(a)(3) 
of  the  Act  might  be  read  so  that  the  set- 
aside  requirement  for  limited  English 
proficient  persons  applies  to  funds 
reserved  for  handicapped  persons  as 
well  as  funds  reserved  for 
disadvantaged  persons,  the  Secretary 
does  not  believe  that  Congress  intended 
that  result.  First,  such  an  interpretation 
would  be  contrary  to  years  of  program 
experience  under  the  Vocational 
Education  Act,  and  there  is  no 
legislative  history  to  support  such  a 
dramatic  shift.  Second,  there  would  be 
severe  programmatic  problems.  While 
persons  with  limited  English  proficiency 
are  defined  as  disadvantaged  for 
purposes  of  the  Act  they  are  not  defined 
as  handicapped.  Presumably,  therefore, 
funds  set  aside  for  persons  with  limited 
English  proficiency  from  the  funds 
reserved  for  the  handicapped  could  only 
be  used  to  serve  persons  who  were  both 
handicapped  and  limited  English 
proficient. 

Question.  Precisely  which  students 
must  be  counted  for  purposes  of  the 
within-State  allocation  of  funds  for 
handicapped  individuals  under  sections 
203(a){l)(B)(i)  and  203(a)(l)(B)(ii)  of  the 
Act?  Which  students  must  be  counted 
for  purposes  of  the  within-State 
allocation  of  funds  for  programs  for 
disadvantaged  individuals  under 
sections  203(a)(2)(B)(i)  and 
203(a)(2)(B)(ii)  of  the  Act? 

Answer.  Under  section  203{a)(l)(B)(i) 
of  the  Act,  50  percent  of  a  participating 
eligible  recipient's  allotment  from  funds 
reserved  to  serve  handicapped  persons 
is  determined  by  dividing  the  numl)er  of 
"economically  disadvantaged" 
individuals  enrolled  in  all  programs 
offered  by  that  eligible  recipient 
(including  those  enrolled  in  vocational 
education  programs)  in  the  preceding 
program  year  by  the  total  number  of 
such  individuals  enrolled  by  all 
participating  eligible  recipients  in  the 
State  during  the  same  year.  The 
enrollment  count  year  is  that  State 
program  year  immediately  preceding  the 
program  year  in  which  the 
determination  is  made. 

Under  section  203(a)(l)(B)(ii),  the 
remaining  50  percent  of  a  participating 
eligible  recipient's  allotment  for 
handicapped  persons  is  determined  by 
dividing  the  number  of  "handicapped" 
individuals  served  by  that  eligible 
recipient's  vocational  eduction 
programs,  in  the  State  program  year 
immediately  preceding  the  program  year 
in  which  the  determination  is  made,  by 
the  total  number  of  such  individuals 
served  in  vocational  eduaction  by  all 
participating  eligible  recipients  in  the 
State  during  the  same  program  year. 
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Under  section  203(a)(2)(B)(i).  50 
percent  of  a  participating  eligible 
recipient's  allotment  from  funds 
reserved  to  serve  disadvantaged 
persons  is  determined  by  exactly  the 
same  method  as  for  section 
203(a)(l){B)(i).  above.  Consistency 
should  be  maintained  in  defining  which 
grade-levels  serve  as  beginning  and 
ending  points  for  these  counts. 

Under  section  203(a)(2)(b){ii),  the 
remaining  50  percent  of  a  participating 
eligible  recipient's  allotment  for 
disadvantaged  persons  is  determined  by 
dividing  the  number  of  'disadvantaged" 
individuals  served  by  that  eligible 
recipient's  vocational  education 
programs,  in  the  State  program  year 
immediately  preceding  the  program  year 
in  which  the  determination  is  made,  by 
the  total  number  of  such  individuals 
served  in  vocational  education  programs 
by  all  participating  eligible  recipients  in 
the  State  during  the  same  program  year. 

The  count  of  "disadvantaged" 
individuals  includes  those  who  are 
economically  disadvantaged  and  those 
who  are  academically  disadvantaged. 
Academically  disadvantaged 
individuals  include  those  individuals 
who  have  limited  English  proficiency,  as 
well  as  those  who  are  dropouts,  from,  or 
identified  as  potential  dropouts,  fitjm 
secondary  school.  In  addition,  the  count 
must  include  those  individuals  who 
qualify  as  "academically 
disadvantaged"  under  whatever  special 
precentile,  grade-point  average,  or 
academic  competency  measure,  or 
combination  of  measures,  that  the  State 
has  elected  to  use  under  the  definition  of 
"academically  disadvantaged"  that 
appears  in  i  400.4(b}  of  the  regulations. 
Note  that  individuals  with  learning 
disabilities  must  be  counted  as 
"handicapped."  Also,  some  individuals 
(for  example,  migrants)  may  be 
classifiable  as  both  "economically 
disadvantaged"  and  as  "academically 
disadvantaged,"  if  they  can  meet  the 
necessary  criteria.  Such  an  individual 
may  be  counted  once  as  part  of  the  "first 
50  percent"  disadvantaged  calculation 
(i.e.,  as  an  "economically 
disadvantaged"  person  enrolled  in  any 
program  offered  by  the  eligible  recipient, 
whether  vocational  education  or  not) 
and  may  be  counted  once  again  as  part 
of  the  "second  50  percent" 
disadvantaged  calculation  (as  either  an 
economically  disadvantaged  or  an 
academically  disadvantaged  individual). 

Question.  Is  every  recipient  that  is 
eligible  to  receive  funds  under  Title  II, 
Part  A  for  handicapped  and 
disadvantaged  persons  required  to 
accept  and  use  these  funds? 

Answer.  No.  There  is  no  statutory 
requirement  that  all  agencies  eligible  to 


receive  funds  for  handicapped  and 
disadvantaged  persons  are  required  to 
participate  in  Federally-supported 
vocational  education  programs  for  these 
populations. 

QuesUon.  Can  an  eligible  recipient 
receive  set-aside  funds  for  limited 
English  proficient  students  if  no  such 
students  will  be  enrolled? 

Answer.  Title  II,  Part  A  funds  reserved 
for  disadvantaged  persons  are  allocated 
to  eligible  recipients  based  on  counts  of 
economically  disadvantaged  individuals 
enrolled  and  disadvantaged  individuals 
served  in  vocational  education  by  the 
eligible  recipient.  An  eligible  recipient 
must  spend  a  minimum  percentage  of 
these  funds  on  persons  with  limited 
English  proficiency  as  determined  by  the 
requirements  of  section  203(a)(3)  of  the 
Act.  Regardless  of  the  percentage  which 
is  calculated  (based  on  a  prior  year 
count  of  LEPs  served  by  the  eligible 
recipient),  if  no  LEPs  are  currently 
eiux>lled  by  the  eligible  recipients,  no 
expenditures  for  this  population  are 
required. 

Section  401.97    Conditions  a  State  must 
meet — matching  requirements  for 
programs  for  handicapped  and 
disadvantaged  individuals. 

Question.  Please  clarify  {  401.97 
which  requires  that  the  non-Federal 
contribution  for  the  costs  of  vocational 
education  programs,  services,  and 
activities  for  handicapped  and 
disadvantaged  individuals  under  Part  A 
of  Title  n  shall  be  furnished  equitably 
by  the  State  from  State  and  local 
sources.  What  does  "equitably"  mean  in 
this  context? 

Answer.  A  State  has  considerable 
discretion  in  determining  what 
constitutes  an  equitable  division  of  the 
required  match.  An  equitable  division 
could  involve  a  range  of  cost-sharing 
percentages  across  eligible  recipients 
based  on  relative  local  ability  or  any 
other  reasonable  criteria  the  State  may 
choose. 

Section  401.99    Conditions  a  State  must 
meet— joint  projects. 

Question.  When  eligible  recipients 
provide  joint  projects  for  handicapped 
and  disadvantaged  persons,  must  the 
funds  be  (1)  reported  separately  by 
eligible  recipienU.  or  (2)  reported 
separately  by  handicapped  and 
disadvantaged  persons  served,  or  (31 
both? 

Answer.  If  there  is  a  joint  project,  the 
eligible  recipients  involved  must 
determine  which  of  them  will  be  the 
fiscal  agent  for  the  project,  who  will 
monitor  the  project,  who  will  submit 
reports,  and  perform  other  necessary 
administrative  functions.  It  two  eligible 


recipients  receive  separate  subgrants 
and  are  cooperating  in  the  provision  of 
services,  then  the  funds  must  be 
accounted  for  separately.  In  both 
instances,  funds  for  handicapped  and 
disadvantaged  persons  must  be 
accounted  for  separately. 

Section  401. 101    Conditions  a  State 
must  meet — equal  access  provisions. 

Question.  Since  the  "equal  access" 
requirements  in  S  401.101  relate  to  funds 
under  §§401.95  and  401.96  only,  may  an 
eligible  recipient  choose  not  to  receive 
these  funds?  Can  this  same  eligible 
recipient  receive  funds  under  Title  II. 
Part  B  of  the  Act? 

Answer.  Yes.  an  eligible  recipient  may 
choose  not  to  apply  for  funds  under 
§9  401.95  and  401.96.  However,  if  a  local 
educational  agency  receives  an 
allocation  of  funds  under  §§  401.95  and 
401.96,  it  is  subject  to  {  401.101. 

Question.  Does  the  wording  of 
S§  401.101  and  401.19(a)(18)  mean  that 
all  "equal  access"  actions  pursued  under 
9  401.101(b)(1)  are  automatically 
fundable  with  monies  set  aside  under 
Title  II.  Part  A  of  thg^ct  for 
handicapped  onHSaSvantaged  persons? 
Answer.  No.  The  activities  described 
in  9  401.101(b)(1)  are  not 
"automatically"  fundable  with  Title  II. 
Part  A  funds  set  aside  for  handicapped 
and  disadvantaged  persons.  However, 
as  9  401.101(b)(2)  states,  those  set-aside 
funds  may  be  used  to  support  the 
activities  described  in  §  401.101(b)(1) 
"consistent  with  the  regulations  in  this 
part."  including  the  requirements  that 
such  activities  be  supplementary  in 
nature  and  essential  to  participation  in 
vocational  education.  The  Secretary 
believes  that  in  many  instances  States 
will  be  able  to  use  the  set-aside  funds 
for  these  activities.  Of  course,  if  the 
local  educational  agency  has  already 
satisfied  the  requirements  of 
9  401.101(b)(1)  from  State  or  local  fimds. 
it  may  use  the  Title  II,  Part  A  funds  for 
other  types  of  authorized  activities  for 
handicapped  and  disadvantaged 
individuals. 

Question.  Why  are  the  benefits  of 
9  401.101(b)  (assessment,  adaption  of 
curriculum,  counseling,  transition,  etc.) 
limited  to  handicapped  or 
disadvantaged  students  who  enroll  in 
vocational  education  programs? 

Answer.  Section  204(c)  of  the  Act 
requires  each  local  educational  agency 
that  receives  an  allocation  of  Title  II. 
Part  A  funds  reserved  for  handicapped 
and  disadvantaged  persons  to  provide 
the  services  in  question  to  "each  student 
who  eru-olls  in  vocational  education 
programs." 
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Section  401. 102    Conditions  a  State 
must  meet — Consumer  and 
Homemaking  Education  Program. 

Question.  What  is  meant  by  the  term 
"State  leadership"  with  respect  to  the  6 
percent  cap  on  expenditures  as  set  forth 
in  sections  313(b)  and  333(b)  of  the  Act 
and  reflected  in  SS  401.102(b)(2)  and 
401.105(b)(2)  of  the  regulations? 

Answer.  The  Secretary  interprets  the 
references  to  State  leadership  activities 
in  sections  313(b)  and  333(b)  of  the  Act 
to  refer  to  the  leadership  activities 
mandated  by  sections  313(a)  and  333(a) 
of  the  Act,  respectively. 

Section  401.105  Conditions  a  State 
must  meet — Comprehensive  Career 
Guidance  and  Counseling  Program. 

Question.  Regarding  section  332(c)  of 
the  Act,  does  the  mandate  to  use  a 
minimum  of  20  percent  of  the  funds  to 
eliminate  stereotyping  and  to  ensure 
accessibility  refer  only  to  Title  III,  Part 
D  funds,  or  does  the  requirement  refer  to 
all  funds  spent  under  the  Act  for  career 
guidance  and  counseling? 

Answer.  The  20  percent  requirement 
applies  only  to  funds  under  Part  D  of 
Title  III. 

Part  401 — General 

Question.  If  a  State  chooses  to 
distribute  Title  II,  Part  B  funds  based  in 
part  on  counts  of  students  served  or 
enrolled,  may  the  State  establish  a 
minimum  allotment  amount  for  eligible 
recipients? 

Answer.  Yes.  A  State  may  establish  a 
minimum  allotment  amount  when 
making  awards  to  eligible  recipients 
from  funds  under  Title  II  Part  B. 

Question.  Can  funds  from  Title  II  of 
the  Act  be  "shifted"  or  transferred  to 
Title  III  of  the  Act,  for  instance,  to  use 
all  Federal  funds  for  guidance  and 
counseling  programs? 

Answer.  No.  A  State  may  not  "shift" 
or  transfer  funds  from  Title  II  to  Title  III. 
However,  where  authorized,  the  State 
may  use  funds  within  these  two  titles  for 
the  same  purposes.  For  instance,  funds 
from  Title  II  Part  B  and  funds  from  Title 
III,  Part  D  might  both  be  used  for 
guidance  and  counseling  programs. 
However,  the  separate  fiscal 
requirements  for  Title  II  and  Title  III 
would  apply. 

Question.  Can  funds  be  distributed  by 
formula  (data  aggregated  by  geographic 
area)  to  an  area  planning  entity  that 
represents  a  selected  geographic  area 
and  that  further  disburses  those  funds  to 
eligible  recipients  through  a  regional 
planning  process? 

Answer.  No.  However,  if  the  State  has 
established  intermediate  school  districts 
that  satisfy  the  definition  of  a  local 


educational  agency,  such  entities  may 
be  considered  eligible  recipients. 

Question.  How  should  States  utilize 
and  report  funds  allotted  under  the 
Vocational  Education  Act  (carryover 
funds)  for  fiscal  years  1984  and  1985  that 
remain  unobligated  as  of  July  1, 1985? 

Answer.  The  following  information  is 
general  guidance  to  States  regarding 
carryover  funds.  Specific  questions 
regarding  carryover  should  be  directed 
to  the  Division  of  Vocational  Education. 
At  the  outset,  a  brief  examination  of  the 
applicable  provisions  of  law  is 
necessary.  As  applied  to  funds 
appropriated  for  use  under  the 
Vocational  Education  Act  (VEA)  or  the 
Carl  D.  Perkins  Vocational  Education 
Act,  the  so-called  Tydings  Amendment, 
section  412(b)  of  the  General  Education 
Provision  Act  (20  U.S.C.  1225(b).  as 
implemented  in  34  CFR  76.705  and 
76.706)  provides,  in  general,  that  States 
may  carry  over  obligated  funds  for  one 
fiscal  year.  Thus,  fiscal  year  1984  funds 
appropriated  under  the  VEA  for  use 
during  the  1983-64  school  year,  remain 
available  for  obligation  through 
September  30, 1985.  Fiscal  year  1985 
funds  appropriated  under  the  VEA  for 
use  during  the  1984-85  school  year, 
remain  available  for  obligation  through 
September  30, 1986. 

The  Tydings  Amendment  also 
provides  that  funds  carried  over  into  the 
succeeding  fiscal  year  must  be  obligated 
in  accordance  with  the  statute, 
regulations,  and  State  plan  that  are  in 
effect  for  that  succeeding  fiscal  year. 
Thus,  in  general,  the  Tydings 
Amendment  requires  that  funds  which 
are  appropriated  for  use  under  the  VEA 
but  are  unobligated  as  of  July  1, 1985, 
and  are  carried  over  for  obligation  after 
that  date  must  be  obligated  in 
accordance  with  the  Carl  D.  Perkins 
Vocational  Education  Act,  its 
implementing  regulations,  and  the  State 
plan  for  that  period  approved  by  the 
Secretary  under  that  Act.  This  approach 
not  only  promotes  accountability,  but 
also  serves  to  avoid  the  confusion  that 
would  be  caused  by  attempting  to 
admininster  the  same  program  during  a 
single  fiscal  year  with  funds  from 
different  grants  which  are  subject  to 
different  legal  requirements.  In  sum, 
under  the  Tydings  Amendment, 
carryover  VEA  funds  are  generally  to  be 
treated  as  if  they  were  current  year 
funds  under  the  Carl  D.  Perkins 
Vocational  Education  Act,  except  that 
fiscal  year  1983  funds  not  obligated  by 
September  30, 1985,  and  fiscal  year  1984 
funds  not  obligated  by  September  30, 
1986,  must  be  returned  to  the  Secretary. 

Another  provision  of  law  that  bears 
on  the  use  of  carryover  VEA  funds  after 
July  1. 1985,  is  the  transition  provision  in 


section  3(a)  of  Pub.  L.  98-524.  Section 
3(a)  provides,  in  part,  that  States  and 
eligible  recipients  may  use  funds 
received  under  the  VEA  to  conduct 
planning  for  any  program  or  activity 
authorized  by  the  Carl  D.  Perkins 
Vocational  Education  Act  or  to  conduct 
any  other  activity  deemed  necessary  to 
provide  for  an  onderly  transition  to  the 
operation  of  programs  under  the  Carl  D. 
Perkins  Vocational  Education  Act.  Thus, 
in  general.  States  and  eligible  recipients 
may  use  carryover  VEA  funds  to  take 
reasonable  and  necessary  steps  to 
implement  an  orderly  transition  to 
operations  under  the  Carl  D.  Perkins 
Vocational  Education  Act. 

In  light  of  these  provisions  of  law. 
States  should,  subject  to  possible 
exceptions  described  below,  treat 
carryover  VEA  funds  as  if  they  were 
current  year  funds  (except  for  their  more 
limited  period  of  availability)  subject  to 
all  the  various  provisions  of  the  Carl  D. 
Perkins  Vocational  Education  Act, 
including  fund  distribution 
requirements,  cost  requirements,  and 
any  limitations  on  authorized  activities. 
The  following  table  explains  how 
carryover  funds  should  be  used. 


VEA  carryover 


Sei  Equity  Coordmalor 

Sut)pan  2 

Subparts 

Subpart  4 

Subpart  S 

Stale  Planning  GraiH.... 
State  Advisory  Council. 


Cart  0  Perkma  Ad 


Titte  II.  BasK  Grant 

Title  II.  Baac  Grant 

Tid»  N.  Baac  Gim*. 

Title  II.  Base  Grant 

Title  III.  Part  B  (Consumer 
and  Homemaking  Educa- 
tion) 

Title  II.  Base  Gram 

SUte  CouncH 


As  of  July  1, 1985,  (and  subject  to 
possible  exceptions  described  below), 
carryover  funds  described  in  the  left 
hand  column  become  subject  to  all  the 
statutory  and  regulatory  requirements  of 
the  portions  of  the  Carl  D.  Perkins 
Vocational  Education  Act  described  in 
the  right  hand  column.  This  means,  for 
example,  that  carryover  funds  that  are 
specifically  reserved  under  the  VEA  for 
certain  populations  and  purposes,  such 
as  services  to  handicapped  or 
disadvantaged  persons,  or  the  support  of 
the  sex  equity  coordinator,  lose  that 
identifying  characteristic  on  July  1, 1985. 
are  carried  over  in  accordance  with  the 
table  above,  and  are  used  in  accordance 
with  the  fund  distribution  requirements 
of  the  Carl  D.  Perkins  Vocational 
Education  Act.  (Nevertheless,  as 
discussed  below,  a  State  may  choose  to 
obligate  its  carryover  funds  so  reserved 
under  the  VEA  for  only  those 
populations  and  purposes,  even  after 
July  1, 1985,  as  part  of  its  transition  to 
the  operation  of  programs  under  the  Car! 
D.  Perkins  Vocational  Education  Act). 
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The  sole  exceptions  to  the  guidance 
provided  in  the  preceding  paragraphs 
relate  to  the  authority  of  States  and 
eligible  recipients  to  use  carryover  funds 
to  implement  an  orderly  transition  to  the 
Carl  D.  Perkins  Act.  For  example, 
notwithstanding  the  preceding 
paragraph,  a  State  or  eligible  recipient 
would  be  authorized  by  section  3(a)  of 
Public  Law  98-524  to  use  carryover 
funds  after  July  1. 1985.  to  complete  a 
project,  service,  or  activity  that  was 
planned  and  approved  under  the  VEA 
and  was  commenced  before  July  1. 1985. 
if  to  do  otherwise  would  frustrate  the 
objectives  of  that  project,  service,  or 
activity.  In  this  case,  carryover  funds- 
could  be  obligated  after  July  1. 1985.  to 
support  ongoing  activities  authorized  by 
the  VEA  and  subject  to  the  VEA 
statutory  and  regulatory  requirements 
that  applied  when  the  activities  were 
begun. 

Another  possible  application  of 
section  3(a)  would  be  the  obligation  of 
carryover  funds  after  July  1. 1985,  for 
new  projects,  services,  or  activities  that 
are  commenced  after  that  date  and 
reflect  an  important  programmatic  goal 
that  is  both  consistent  with  the  purposes 
of  the  Carl  D.  Perkins  Vocational 
Education  Act  and  is  compelling  in  light 
of  the  need  for  an  orderly  transition 
from  the  VEA  to  that  Act.  For  example, 
as  noted  above,  a  State  that  had  not 
obligated  all  its  funds  specifically 
reserved  for  a  particular  purpose  or 
population  under  the  VEA,  such  as 
services  to  handicapped  or 
disadvantaged  persons,  or  the  support  of 
the  sex  equity  coordinator,  might  [but 
need  not)  choose  to  obligate  those 
carryover  funds  for  that  special 
population  after  July  1, 1985,  under  the 
authority  and  subject  to  the  cost  rules  of 
the  Carl  D.  Perkins  Vocational 
Education  Act.  In  this  instance,  the  State 
would  be  using  the  obligational 
authority  of  the  Carl  D.  Perkins 
Vocational  Education  Act,  but  would  be 
departing  from  the  fund  allocation 
provisions  of  that  Act  to  the  extent 
necessary  to  accomplish  an  important 
programmatic  goal  compelled  by  the 
need  for  an  orderly  transition. 

Each  State  that  intends  to  obligate 
carryover  VEA  funds  after  July  1, 1985, 
must  describe  the  use  of  those  funds  in 
the  State  Plan.  In  addition,  each  State 
that  intends  to  invoke  the  transition 
authority  provided  by  section  3(a)  must 
describe  in  its  State  plan  how  that 
authority  will  be  utilized.  All  VEA 
carryover  funds  that  are  not  described 
in  the  State  plan  as  subject  to  the 
transition  authority  should  be  carried 
over  in  accordance  with  the  table  above, 
and  are  subject  to  all  the  statutory  and 


regulatory  requirements  of  the 
applicable  portions  of  the  Carl  D. 
Perkins  Vocational  Education  Act. 

VEA  carryover  funds  obligated  after 
July  1. 1985.  under  the  section  3(a) 
transition  authority  of  the  Carl  D. 
Perkins  Vocational  Education  Act 
should  be  accounted  for  on  the  Hnancial 
status  report  form  used  to  report  the 
fiscal  year  1983  and  fiscal  year  1984 
allotments.  All  other  VEA  carryover 
funds  obligated  after  July  1. 1985.  should 
be  accounted  for  on  a  separate  new 
financial  status  report  form  used  to 
report  the  fiscal  year  1986  allotment. 

Question.  How  can  States  utilize  the 
transition  provision  of  the  Carl  D. 
Perkins  Act  for  new  grants  in  fiscal  year 
1986? 

Answer.  The  following  information  is 
general  guidance  to  States  regarding  the 
application  of  the  transition  provision  in 
section  3(a)  of  Pub.  L  98-524.  Specific 
questions  regarding  the  transition 
provision  should  be  directed  to  the 
Division  of  Vocational  Education. 
Section  3(a)  provides,  in  part,  that  States 
and  eligible  recipients  may  use  funds 
received  under  the  Carl  D.  Perkins 
Vocational  Education  Act  to  conduct 
any  activity  deemed  necessary  to 
provide  for  an  orderly  transition  to  the 
operation  of  programs  u.ider  the  Carl  D. 
Perkins  Act.  For  example,  a  State  or 
eligible  recipient  would  be  authorized 
by  section  3(a)  of  Pub.  L  98-524  to  use 
fiscal  year  1988  grant  funds  for  an 
activity  that  is  fully  consistent  with  the 
purpose  of  the  Carl  D.  Perkins  Act  but 
does  not  necessarily  meet  each 
requirement  of  the  Act.  In  order  to 
invoke  this  transition  authority,  a  State 
must  include  the  following  explanations 
in  its  State  plan: 

(1)  Why  it  is  necessary  to  use  the 
transitional  authority? 

(2)  How  the  transitional  authority  will 
be  used? 

(3)  How  this  use  of  the  transitional 
authority  is  fully  consistent  with  the 
purposes  of  the  Act? 

The  Secretary  will  evaluate  all  such 
state  plan  provisions  on  a  case-by-case 
basis. 

Question.  Are  private  vocational 
training  institutions  and  private 
postsecondary  educational  institutions 
either  for-profit  or  non-profit,  eligible  as 
grantees  under  Title  II  of  the  Act? 

Answer.  A  private  postsecondary 
educational  institution,  either  for-profit 
or  non-profit,  is  an  eligible  recipient  as 
defined  by  the  Act.  In  addition,  a  private 
vocational  training  institution  may  also 
be  an  eligible  recipient  under  the  Act  if 
it  satisfies  the  statutory  definitions  of 
postsecondary  educational  institution. 
However,  sections  202(h)(2)  and 


251(a)(22)  of  the  Act  establish  the 
conditions  under  which  private 
postsecondary  educational  institutions 
and  private  vocational  training 
institutions  may  enter  into  arrangements 
with  the  Slate  to  carry  out  projects 
authorized  by  Title  II.  Parts  A  and  B. 
respectively. 

Question.  Section  401.58(a)(2)  of  the 
regulations  authorizes  States  to  use 
funds  under  Title  U  of  the  Act  to  provide 
vocational  education  through 
arrangements  with  private  vocational 
training  institutions,  private 
postsecondary  educational  institutions, 
and  employers  when  (among  other 
conditions)  such  entities  can  provide 
substantially  equivalent  training  at 
lesser  cost.  What  does  "lesser  cost" 
mean? 

Answer.  "Lesser  cost"  means  a  cost 
that  is  lower  than  that  of  an  equivalent 
program  at  a  public  institution. 

Question.  Does  the  20  percent  limit  on 
State-level  expenditures  cover  only  Title 
II  funds  or  does  it  extend  to  Title  III? 

Answer.  The  20  percent  limit  on  State 
agency  expenditures  applies  only  to 
Title  U  funds. 

Question.  Can  the  total  cost  of 
programs  under  sections  201(h)  and  (i)  of 
the  Act  (basic  skills  instruction; 
vocational  education  through 
arrangements  with  private 
postsecondary  institutions;  and 
programs  that  include  work-site  training, 
cooperative  vocational  education,  work- 
study  and  apprenticeship  programs)  be 
funded  under  Part  A  of  the  Act? 

Answer.  Title  II.  Part  A  funds  reserved 
for  handicapped  and  disadvantaged 
individuals  may  be  used  only  to  pay  the 
excess  costs  of  projects  for  such 
individuals  and,  therefore,  may  not  be 
used  to  fund  the  total  cost  of  programs. 
Title  II,  Part  A  funds  reserved  for  other 
special  populations  are  not  subject  to  an 
excess  cost  requirement  and  may  be 
used  to  pay  the  full  cost  of  authorized 
activiUes.  Title  0.  Part  A  funds  reserved 
for  handicapped  individuals, 
disadvantaged  individuals,  and  adults 
who  are  in  need  of  training  and 
retraining  must  be  matched  on  a 
program-by-program  basis. 

Question.  What  sections  of  the 
regulations  describe  the  conditions  for 
awards  to  community-based 
organizations? 

Answer.  Conditions  for  making 
awards  to  community-based 
organizations  for  selected  purposes  are 
described  in  the  following  sections  of 
the  regulations: 

a.  Considered  as  an  eligible 
recipient— §  401.40(d)(1); 

b.  To  serve  single  parents  and 
homemakers— §  401.55(c); 
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c.  To  serve  the  disadvantaged,  under 
Title  II.  Part  A— S  401.98; 

d.  For  program  improvement, 
innovation,  and  expansion.  Title  II.  Part 
B  I  401.61(b);  and 

e.  For  Community-Based 
Organizations  Special  Program.  Title 
III— S§  401.71  and  401.72. 

Question.  May  tuition  paid  by 
vocational  students  to  postsecondary 
vocational  institutions  be  used  as  part  of 
the  non-Federal  match? 

Answer.  No.  The  use  of  tuition  paid  by 
students  to  satisfy  a  matching 
requirement  is  prohibited  by  34  CFR 
76.534. 

Fart  407— Bilingual  Vocational  Training 
Program 

Section  407.2  Eligible  applicants. 

Question.  Can  Joint  Apprenticeship 
Committees  be  considered  as  private 
non-profit  vocational  training 


institutions  under  the  Bilingual 
Vocational  Training  Program  and 
therefore  be  eligible  to  receive  funds 
under  this  program? 

Answer.  It  is  very  unlikely  that  a  Joint 
Apprenticeship  Committee  would  meet 
the  requirements  of  a  private  vocational 
training  institution  as  defmed  in  the  Act. 

Part  414 — State  Equipment  Pools 

Section  414.4    Definitions. 

Question.  What  is  the  source  of  the 
definition  in  S  414.4  relating  to  "high 
technology?'* 

Answer.  The  definition  of  "high 
technology  state-of-the-art  equipment" 
was  developed  by  the  Secretary  based 
on  the  definition  of  "high  technology"  in 
section  251  of  the  Act. 

Parts  407-409— General 

Question.  In  SS  407.30,  408.30,  and 


409.30,  what  is  the  purpose  of  reserving 
15  points  which  the  Secretary  may. 
assign  among  the  criteria  in  {{  407.31, 

408.31,  and  409.31? 

Answer.  The  purpose  of  reserving  15 
points  for  the  Secretary's  use  is  to 
permit  the  Secretary  to  emphasize  one 
or  more  criteria  in  a  particular 
competition,  if  the  Secretary  deems  this 
to  be  desirable. 

Question.  Will  the  assignment  of  the 
15  reserved  points  be  announced  in  the 
Federal  Register  at  the  same  time  the 
application  announcement  is  made? 

Answer.  Yes.  The  Assignment  of  the 
15  reserved  points  will  be  annotmced  in 
the  Federal  Register  at  the  same  time  the 
application  announcement  is  made  for  a 
particultu-  competition. 

[PR  Doc.  B5-19531  FUed  8-15-85:  &45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

New  Projects  Under  ttie  Vocational 
Education  Indian  and  Hawaiian  Natives 
Program  for  FY  1986;  Extension  of 
Closing  Date  for  Transmittal  of 
Applications 

agency:  Department  of  Education. 
action:  Extension  of  closing  date  for 
transmittal  of  applications  for  new 
projects  under  the  Vocational  Education 
Indian  and  Hawaiian  Natives  Program 
for  Bscal  year  1986. 

summary:  The  August  16, 1985  closing 
date  for  transmittal  of  applications  for 
fiscal  year  1986  new  projects  under  the 
Vocational  Education  Indian  and 
Hawaiian  Natives  Programs  is  extended. 


The  new  closing  date  is  August  30. 1985. 
The  original  closing  date  was  published 
in  the  Federal  Register  of  June  13, 1985, 
page  24811.  Extension  of  the  closing  date 
is  necessary  because  of  a  delay  in 
publishing  the  Hnal  program  regulations. 
The  selection  criterion  in  §411.31(i). 
Employment  opportunities,  has  been 
modified  to  show  the  extent  to  which, 
upon  the  completion  of  their  training, 
more  than  65  percent  of  the  trainees  will 
be  employed  in  jobs,  including  military 
specialties,  related  to  their  training  or 
will  be  pursuing  additional  related 
training.  Prospective  applicants  should 
consult  the  final  regulations  published  in 
this  issue  of  the  Federal  Register  for  the 
change  in  wording  in  this  section. 

Apphcations  are  invited  for  new 
projects  under  the  Vocational  Education 
Indian  and  Hawaiian  Natives  Program. 
This  notice  covers  awards  for  Indian 


tribes  and  Indian  organizations  and 

does  not  apply  to  awards  for  Hawaiian 

natives. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  contact  Harvey 
Thiel  or  Timothy  Halnon,  Program 
Specialists,  Special  Programs  Branch, 
Office  of  Vocational  and  Adult 
Education,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202.  Telephone  (202)  372-2380. 

{20  U.S.C.  2303) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.101,  Vocational  Education — Programs  for 
Indian  Tribes,  Indian  Organizations,  and 
Hawaiian  Natives) 

Dated:  August  9. 1985. 
Robert  M.  Wortliington, 

Assistant  Secretary  for  VocationnI  and  Adult 

Education. 

(FR  Doc.  85-19532  Filed  8-15-85;  8:45  am) 
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Part  VIII 

Department  of 
Education 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

34  CFR  Parts  515  and  562 

Bilingual  Education;  Fellowship  Program; 

Final  Regulations  With  Invitation  To 

Comment 
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DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

34  CFR  Parts  515  and  562 

Bilingual  Education;  Fellowship 
Program 

agency:  Department  of  Education. 
action:  Final  Regulations  With 
Invitation  To  Comment. 

summary:  The  Secretary  issues  Hnal 
regulations  with  invitation  to  comment 
under  section  743  of  Part  C  of  the 
Bilingual  Education  Act.  as  amended  by 
Pub.  L  98-511.  These  amendments  to  the 
Act  necessitate  the  changes 
incorporated  in  these  regulations. 
Institutions  of  higher  education  (IHEs) 
are  eligible  to  apply  for  participation  in 
the  Fellowship  Program.  The  Fellowship 
Program  provides  Hnancial  assistance  to 
full-time  students  who  are  in  pursuit  of  a 
degree  above  the  bachelor's  level  in 
areas  related  to  programs  of  bilingual 
education  such  as  teacher  training, 
program  administration,  research  and 
evaluation,  and  curriculum 
development. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

Comments  must  be  received  on  or 
before  October  15. 1985. 
AODRESSES:  All  written  comments 
should  be  sen*  to  Ramon  M.  Chavez.  Jr.. 
Education  Program  Specialist,  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW. 
(Room  421,  Reporters  Building), 
Washington,  D.C.  20202.  Telephone: 
(202)  245-2595. 

FOfl  FURTHER  INFORMATION  CONTACT 
Ramon  M.  Chavez,  Jr..  Telephone:  (202) 
245-2595. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Fellowship  Program  is 
under  section  743  of  Part  C  of  the 
Bilingual  Education  Act.  Title  VII  of  the 
Elementary  and  Secondary  Education 
Act  of  1965.  as  amended  by  Pub.  L  98- 
511.  enacted  on  October  19. 1984  (20 
U.S.C.  3221-3282). 

Although  not  eligible  for  funds,  an  IHE 
may  apply  for  participation  in  the 
Fellowship  Program.  An  individual 
submits  an  application  for  a  fellowship 
to  an  IHE  which  is  approved  for 
participation  in  the  Fellowship  Program. 
A  participating  IHE  forwards  to  the 
Secretary  names  of  individuals 


nominated  for  fellowships.  The 
Secretary  selectj  Fellows  from  among 
the  names  nominated. 
The  final  regulations  include: 

(a)  Subpart  A — General. 
Section  562.1  of  the  regulations 

describes  the  scope  and  purpose  of  the 
program. 

Siection  562.2  identifies  the  parties 
eligible  for  assistance  under  this 
program. 

Section  562.3  indicates  what 
regulations  apply  to  this  program. 

Section  562.4  indicates  the  defmitions 
that  apply  to  this  program.  The 
definitions  in  34  CFR  500.4  apply  to 
awards  made  subsequent  to  Fiscal  Year 
1985. 

Section  562.5  describes  allowable 
costs  under  the  Fellowship  Program. 

(b)  Subpart  B — How  Does  an 
Institution  of  Higher  Education  (IHE) 
Obtain  Approval  of  Its  Application  for 
Participation? 

Section  562.10  describes  how  the 
Secretary  approves  IHEs.  The  Secretary 
determines  whether  to  approve  an  IHE 
for  participation  in  the  Fellowship 
Program  with  regard  to  each  language 
curriculum.  The  selection  criteria  the 
Secretary  uses  are  listed  in  9  562.11.  The 
Secretary  then  designates  the  maximum 
number  of  fellowships  by  language 
curriculum  that  may  be  awarded  at  the 
IHK 

(c)  Subpart  C — How  Does  an 
Individual  Apply  for  a  Fellowship! 

Section  562.20  indicates  how  a 
participant  applies  for  a  fellowship 
award. 

(d)  Subpart  D—How  Does  the 
Secretary  Select  New  Fellows? 

Section  562.30  contains  the  criteria  the 
Secretary  considers  in  selecting  Fellows. 
The  Secretary  gives  preference  to 
individuals  intending  to  study  in  certain 
specialized  areas.  The  Secretary  may 
also  give  preference  to  second-  and 
third-year  recipients. 

Section  562.31  addresses  the  period  of 
a  fellowship  award. 

(e)  Subpart  E—What  Conditions  Must 
Be  Met  by  Fellows? 

Section  562.40  requires  that  Fellows, 
within  6  months  of  completion  of  their 
studies,  must  work  in  an  activity  related 
to  programs  of  bilingual  education. 

Section  562.41  requires  repayment  of 
the  fellowship  assistance  if  the  recipient 
does  not  work  in  one  of  the  activities 
discussed  in  §  562.40. 

Section  562.42  describes  the 
repayment  schedule  for  a  fellowship 
award.  Repayments  begin  within  6 
months  of  the  date  that  the  Fellow 
ceases  to  be  enrolled  as  a  full-time 
student  in  the  Fellowship  Program, 
unless  &  deferment  has  been  approved 
in  accordance  with  S  562.44.  If  the 


Fellow  ceases  to  work  in  an  approved 
activity,  he  or  she  must  repay  a  prorated 
amount  of  the  fellowship. 

Section  562.43  provides  that  the 
Secretary  charges  a  recipient  interest  on 
the  unpaid  balance  of  a  fellowship 
award  in  accordance  with  31  U.S.C. 
3717. 

Section  562.44  describes 
circumstances  under  which  repayment 
of  a  fellowship  award  is  deferred. 

Section  562.45  describes  the  length  of 
deferment  of  repayment. 

Section  562.46  describes 
circumstances  under  which  repayment 
is  waived. 

Section  562.47  describes  how  a 
fellowship  recipient  shall  account  for  his 
or  her  obligation. 

These  final  regulations  will  govern  all 
fellowship  awards  for  fiscal  year  1985 
and  will  apply  to  the  program  until 
superseded  by  any  future  regulations 
adopted  by  the  Secretary. 

Summary  of  Comments  and  Responses 

On  June  24, 1985,  a  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published  in 
the  Federal  Register  at  50  FR  26132.  The 
following  is  a  summary  of  the  significant 
comments  received  on  the  NPRM  and 
the  Secretary's  responses: 

Section  562.2     Who  is  eligible  to  apply 
for  assistance  under  the  Fellowship 
Program? 

Comment.  Several  commenters 
questioned  the  requirement  that  Fellows 
be  full-time  students. 

Response.  No  change  has  been  made. 
The  requirement  that  Fellows  study  full- 
time  is  consistent  with  the  program  goal 
of  increasing  the  supply  of  bilingual 
education  personnel  as  quickly  as 
possible. 

Section  562.5(b)  (ii)     What  does  a 
fellowship  award  include? 

Comment.  One  commenter  questioned 
the  limitation  of  stipends  to  students 
who  work  fewer  than  20  hours  per  week. 

Response.  No  change  has  been  made. 
Since  the  stipend  is  that  part  of  the 
fellowship  award  which  is  provided  as  a 
living  subsistence,  it  is  the  Secretary's 
view  that  persons  who  are  gainfully 
employed  more  than  20  hours  a  week 
would  not  be  in  need  of  a  stipend. 

Comment.  Several  commenters 
questioned  the  limitation  of  $450  per 
month  stipend  allowance  and  $250  per 
year  for  books. 

Response.  No  change  has  been  made. 
Although  a  comparison  of  this  program 
with  other  fellowship  programs  revealed 
a  slightly  higher  stipend  rate,  it  was  also 
determined  that  the  other  programs 
considered  individual  financial  need  as 
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basis  for  awarding  stipends.  The 
Secretary  also  believes  that  a  $250 
allowance  for  books  is  adequate  since 
recipients  can  seek  other  financial  aid  if 
necessary. 

Section  562.11(b)    What  criteria  does 
the  Secretary  use  in  reviewing 
applications  for  participation? 

Comment  One  commenter  questioned 
the  sufficiency  of  the  criteria  used  to 
evaluate  quality  of  faculty  members. 
The  commenter  suggested  that  the 
language  proficiency  of  faculty 
members,  status,  responsibilities  and 
time  commitments  should  be  addressed 
in  this  section. 

Response.  No  change  has  been  made. 
The  current  criteria  are  adequate  for  the 
purposes  of  the  program. 

Section  562.30    How  does  the  Secretary 
select  new  Fellows? 

Comment.  One  commenter  suggested 
that  the  term  "special  alternative 
instruction"  be  inserted  in  the 
regulations. 

Response.  No  change  has  been  made. 
The  term  "special  alternative  instruction 
programs"  is  included  in  the  definition 
of  "Program  of  bilingual  education"  in 
S  562.4(a).  All  instructional  programs 
authorized  under  Part  A  of  the  Act  are 
included  in  the  definition. 

Comment.  One  commenter  suggested 
that  proficiency  in  a  language  other  than 
English  is  always  relevant  in  the 
selection  of  Fellows,  and  requested  that 
the  Secretary  deletes  the  phrase  "if 
applicable"  from  §  562.30(c)(2). 

Response.  No  change  has  been  made. 
The  Secretary  desires  maximum 
flexibility  for  IHE's  'n  the  selection  of 
nominees  for  fellowships. 

Section  562.31     What  is  the  period  of  a 
fellowship? 

Comment.  Several  commenters  urged 
the  Secretary  to  reconsider  the  proposed 
three  year  limitation  for  fellowships  to 
students  in  doctoral  programs.  The 
commenters  stated  the  length  of  time 
usually  considered  standard  for  the 
completion  of  a  doctoral  program  is  four 
years. 

Response.  No  change  has  been  made. 
The  Secretary  considers  three  years  to 
be  adequate  time  for  a  full-time  doctoral 
student  to  complete  coursework 
necessary  as  part  of  his  or  her  degree 
program. 

Comment.  One  commenter  suggested 
that  the  language  in  §  562.31(d)  be 
revised  to  read  that  the  Secretary  "shall 
give  preference"  instead  of  "may  give 
preference"  to  renewing  students  in 
order  to  assure  continued  fellowship 
support  to  those  recipients  who  are 


making  satisfactory  academic  progress 
in  the  program. 

Response.  No  change  has  been  made. 
The  Secretary  views  this  approach  as 
appropriate  to  award  fellowships  to  the 
most  deserving  applicants.  This 
approach  provides  for  preference  to  be 
given  to  current  recipients  when  these 
students  are  making  satisfactory 
academic  progress  in  the  program. 

Other  Changes 

Certain  technical  revisions  have  been 
made  to  the  selection  criteria  in  §  562.11. 
No  substantive  changes  are  intended 
and  no  amendments  to  the  applications 
received  for  FY  1985  awards  are 
necessary. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

Invitation  to  comment 

The  Secretary  is  issuing  these 
regulations  in  final  form,  following  an 
opportunity  for  public  comment  in 
response  to  the  notice  of  proposed 
rulemaking  and  consultation  with 
interested  organizations  through  the 
National  Advisory  and  Coordination 
Council  on  Bilingual  Education 
(NACCBE)  consistent  with  the 
requirements  of  the  Bilingual  Education 
Act  and  the  General  Education 
Provisions  Act.  However,  the  timing  in 
the  appointment  of  the  new  NACCBE 
members  and  the  issuance  of  these 
particular  regulations  unfortimately 
permitted  only  limited  consultation  with 
NACCBE  and  other  interested 
organizations.  Recognizing  NACCBE's 
role,  the  Secretary  would  like  to  provide 
a  fuller  opportunity  for  consultation  with 
NACCBE  and  for  further  comments  by 
interested  organizations  and 
individuals.  The  Secretary  therefore 
invites  further  comments  and 


suggestions  on  these  regulations  from 
any  interested  organizations  or 
individuals  and  will  carefully  consider 
making  appropriate  amendments  to 
these  regulations,  based  on  any  further 
comments  received,  in  continued 
consultation  with  NACCBE. 

Among  other  changes,  the  Secretary  is 
considering  amending  these  regulations 
to  improve  administration  and 
accountability  of  the  program  in 
institutions  of  higher  education.  The 
Secretary  specifically  proposes  to 
require  institutions  of  higher  education 
to— 

•  Disburse  funds  to  Fellows  by 
installments, 

•  Adequately  certify  satisfactory 
progress  by  continuing  Fellows, 

•  Notify  the  Secretary  of  any  change 
in  a  Fellow's  student  status, 

•  Reallocate  to  an  alternate  Fellow  or 
return  to  the  Secretary  any  unexpended 
funds,  and 

•  Maintain  adequate  financial 
records. 

The  Secretary  is  considering  adopting 
rules  similar  to  34  CFR  650.40,  650.41(b), 
650.43,  and  650.44  in  the  regulations  for 
the  National  Graduate  Fellows  Program 
published  in  this  issue  of  the  Federal 
Register. 

Interested  persons  may  send 
comments  to  the  address  given  at  the 
beginning  of  this  document  until 
October  15. 1985.  The  Secretary  will 
consider  all  of  these  comments. 

All  comments  submitted  in  response 
to  these  regulations  will  be  available  for 
public  inspection  during  and  after  the 
comment  period  in  Room  421,  Reporters 
Building,  7th  and  D  Streets,  SW., 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  regulations. 

List  of  Subjects  in  34  CFR  Part  562 

Bilingual  education.  Education, 
Elementary  and  Secondary  education. 
Grant  programs— education.  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations. 
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(Catalog  of  Federal  Domestic  Assistance 
Number  84.003,  Bilingual  Education) 

Dated:  August  13. 1985. 

William ).  Bennett 

Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by 
removing  Part  515  and  adding  a  new 
Part  562  as  follows: 

PART  515— eiUNGUAL  EDUCATION: 
FELLOWSHIP  PROGRAM— 
[REMOVED] 

1.  Part  515  is  removed. 

2.  A  new  Part  562  is  added  to  read  as 
follows: 

PART  562— BILINGUAL  EDUCATION: 
FELLOWSHIP  PROGRAM 

Subpart  A— <ieneral 

Sec 

562.1  Fellowship  Program. 

562.2  Who  is  eligible  to  apply  for  assistance 
under  the  Fellowship  Program? 

562.3  What  regulations  apply  to  the 
Fellowship  Program? 

562.4  What  definitions  apply  to  the 
Fellowship  Program? 

562.5  What  does  a  fellowship  award 
include? 

Subpart  B — How  Does  an  Institution  of 
Higher  Education  (IHE)  Obtain  Approval  of 
Its  Application  for  Participation? 

562.10  How  does  the  Secretary  approve 
IHEs  for  participation? 

562.11  What  criteria  does  the  Secretary  use 
in  reviewing  applications  for 
participation? 

Sut>part  C— How  Does  an  Individual  Apply 
for  a  Fellowship? 

562.20    Where  does  an  individual  apply? 

Subpart  D— How  Does  ttte  Secretary  Select 
New  Fellows? 

562.30  How  does  the  Secretary  select  new 
Fellows? 

562.31  What  is  the  period  of  a  fellowship? 

Subpart  E— What  Conditions  Must  Be  Met 
by  FeMows? 

562.40  What  is  the  service  requirement  for  a 
fellowship? 

562.41  What  are  the  requirements  for 
repayment  of  the  fellowship? 

562.42  What  is  the  repayment  schedule? 

562.43  What  interest  is  charged? 

562.44  Under  what  circumstances  is 
repayment  deferred? 

562.45  What  is  the  length  of  the  deferment 
of  payment? 

562.46  Under  what  circumstances  is 
repayment  waived? 

562.47  How  shall  the  recipient  account  for 
his  or  her  obligation? 

Authority:  Title  VII  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
arif^nded  by  Pub.  L  98-511,  98  Stat  2370  (20 
U.b.C.  3221-3262),  unless  otherwise  noted. 


Subpart  A— General 

§  562.1    FeHowship  Program. 

The  Fellowship  Program  provides 
financial  assistance  to  full-time  students 
who  are  in  pursuit  of  a  degree  above  the 
bachelor's  level  in  areas  related  to 
programs  of  bilingual  education  such  as 
teacher  training,  program 
administration,  research  and  evaluation, 
and  curriculum  development. 

(20  U.S.C.  3253) 

§562.2    Who  is  eligible  to  apply  for 
assistance  under  the  FeRowshIp  Program? 

(a)  An  institution  of  higher  education 
(IHE)  that  offers  a  program  of  study 
leading  to  a  degree  above  the  bachelor's 
level  as  described  in  {  562.1  may  apply 
for  participation  in  the  Fellowship 
Program. 

(b)  An  individual  is  eligible  to  apply 
for  a  fellowship  under  this  program  if 
the  individual — 

(l](i)  Is  a  citizen,  a  national,  or  a 
permanent  resident  of  the  United  States; 

(ii)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  and  can 
provide  evidence  from  the  Immigration 
and  Naturalization  Service  of  his  or  her 
intent  to  become  a  permanent  resident; 
or 

(iii)  Is  a  permanent  resident  of  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territories  of  the  Pacific  Islands;  and 

(2)  Has  been  accepted  for  enrollment 
as  a  full-time  student  in  a  course  of 
study  offered  by  an  IHE  approved  for 
participation  in  the  program. 
(20  U.S.C.  3253) 

§  562.3    What  regulations  apply  to  ttie 
Fellowship  Program? 

The  following  requirements  apply  to 
the  Fellowship  Program: 

(a)  The  regulations  relating  to  proof  of 
nonprofit  status  in  34  CFR  75.51. 

(b)  The  regulations  in  this  Part  562. 

(20  U.S.C.  3253) 

§562.4    What  definitions  apply  to  the 
Fellowship  Program? 

The  following  deHnitions  apply  to  Part 
562: 

(a)  "Program  of  bilingual  education" 
means  any  instructional  program 
authorized  under  Part  A  of  the  Act. 

(b)  The  definitions  in  34  CFR  500.4 
apply  to  awards  made  subsequent  to 
Fiscal  Year  1985. 

(20  U.S.C.  3231-3262) 

§  562.5    Wtiat  does  a  fellowship  award 
include? 

(a)  Allowable  costs.  A  student  may 
use  Fellowship  funds  under  the  program 
for — 


(1)  Tuition  and  fees — the  normal  and 
usual  costs  associated  with  the  course 
of  study; 

(2)  Books — up  to  $250; 

(3)  Travel — up  to  $250  for  travel  to 
field-study  site;  and 

(4)  A  stipend,  subject  to  the 
restrictions  in  paragraph  (b)  of  this 
section. 

(b)  Stipends.  (1)  An  individual  may 
receive  a  Fellowship  stipend  if  he  or  she 


(i)  A  full-time  student  in  a  program  of 
study  which  was  approved  by  the 
Secretary  in  accordance  with  §  562.10; 
and 

(ii)  Not  gainfully  employed  more  than 
20  hours  a  week  or  the  annua] 
equivalent. 

(2)  A  stipend  for  an  individual 
participating  in  the  Fellowship  Program 
may  not  exceed  $450  per  month. 

(20  U.S.C.  3255) 

Subpart  B— How  Does  an  Institution  of 
Higher  Education  (IHE)  Obtain 
Approval  of  Its  Application  for 
Particioation? 

§  562.10    How  does  the  Secretary  approve 
IHEs  for  participation? 

(a)(1)  The  Secretary  determines 
whether  to  approve  an  IHE  for 
participation  with  regard  to  each 
proposed  language  curriculum  based  on 
the  quality  of  the  application  using  the 
criteria  listed  in  i  562.11. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  100  points  for  all  the 
criteria. 

(3)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  following  the  heading  for 
each  criterion. 

(b)  After  the  IHE's  application  has 
been  evaluated  according  to  the 
selection  criteria,  the  Secretary  rank 
orders  the  application. 

(c)  Following  the  rank  order,  the 
Secretary  then  designates  the  maximum 
number  of  fellowships  by  language 
curriculum  that  may  be  awarded  at  each 
IHE— 

(1)  Based  on  the  IHE's  capacity  to 
provide  graduate  training  in  the  areas 
proposed  for  fellowship  recipients;  and 

(2)  To  the  extent  feasible,  in 
proportion  to  the  needs  of  various 
groups  of  individuals  with  limited 
English  proficiency  within  the 
geographic  area. 

(20  U.S.C.  3253(a),  3254) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0001) 
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§  562. 1 1    What  cHteria  do«s  ttM  Secretary 
use  In  reviewing  applicationi  for 
participation? 

(a)  Institutional  commitment.  (25 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  IHE's  graduate  program  of  study. 

(2)  The  Secretary  considers — 

(i)  The  extent  to  which  the  program 
has  been  adopted  as  a  permanent 
graduate  program  of  study; 

(ii)  The  organizational  placement  of 
the  program; 

(iii)  The  staff  and  resources  which  the 
IHE  has  committed  to  the  program;  and 

(iv)  The  IHE's  demonstrated 
competence  and  experience  in  programs 
and  activities  such  as  those  authorized 
under  Title  VII  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended. 

(b)  Quality  of  faculty  members.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  faculty  in  the 
academic  area. 

(2)  The  Secretary  considers  the  extent 
to  which  the  background,  education, 
research  interests,  and  relevant 
experience  of  the  faculty  qualify  them  to 
plan  and  implement  a  successful 
program  of  high  academic  quality. 

(c)  Quality  of  the  instructional 
program.  (20  points) 

(1)  The  Secretary  considers  the 
quality  of  the  applicant's  program  of 
instruction. 

(2)  The  Secretary  considers — 

(i)  In  the  case  of  projects  designed  to 
prepare  educational  personnel  for 
bilingual  education  programs  that  use 
English  and  a  language  other  than 
English,  whether  the  project 
incorporates  the  use  of  both  English  and 
a  language  other  than  English,  to  the 
extent  necessary  to  develop  the 
participants'  competencies  as  bilingual 
education  personnel; 

(ii)  The  quality  of  the  standards  used 
to  determine  satisfactory  progress  in 
and  completion  of  the  program;  and 

(iii)  The  interdisciplinary  aspects  of 
the  program. 

(d)  Field  based  experience.  (15  points) 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which  the 
program  provides  field  based  experience 
through  arrangements  with  local 
educational  agencies  (LEAs),  State 
educational  agencies  (SEAs)  and 
persons  or  organizations  with  expertise 
in  programs  of  bilingual  education. 

(e)  Evidence  of  local  or  national  need. 
(10  points)  The  Secretary  reviews  each 
application  to  determine  the  need  for 
more  individuals  trained  above  the 
bachelor's  level  in  proportion  to  the 


needs  of  various  groups  of  individuals 
with  limited  English  proficiency  in  the 
local  area,  and  throughout  the  country, 
(f)  Recruitment  plan.  (10  points)  The 
Secretary  considers  the  IHE's  plans  for 
recirpiting  and  selecting  nominees  using 
the  criteria  listed  in  S  562.30  (b)  and  (c). 
(20  U.S.C.  3253(a)) 

(Approved  by  the  O^ce  of  Management  and 
Budget  under  control  number  1885-0001) 

Subpart  C— How  Does  an  Individual 
Apply  for  a  Fellowship? 

S  562.20    Where  does  an  Individual  apply? 

(a)  An  individual  shall  submit  an 
application  for  a  fellowship  to  a 
participating  IHE. 

(b)  Each  participating  IHE  may 
establish  procedures  for  receipt  of 
applications  from  individuals. 

(20  U.S.C.  3253(a)) 

Subpart  D— How  Does  ttie  Secretary 
Select  New  Fellows? 

§  562.30    How  does  the  Secretary  select 
new  Fellows? 

(a)  The  Secretary  selects  Fellows 
taking  into  consideration  the  rank 
orders  prepared  by  the  IHE,  subject  to 
the  maximum  number  of  fellowships  per 
language  curriculum  designated  for  that 
IHE. 

(b)  The  Secretary  gives  preference  to 
individuals  intending  to  study  programs 
of  bilingual  education  for  limited  English 
proficient  students  in  the  following 
specialized  areas: 

(1)  Vocational  education. 

(2)  Adult  education. 

(3)  Gifted  and  talented  education. 

(4)  Special  education. 

(5)  Education  technology. 

(6)  Literacy. 

(7)  Mathematics  and  science 
education. 

(c)  In  recommending  nominees,  an 
IHE  shall  consider  the  following  criteria: 

(1)  Academic  record.  The  quality  of 
the  academic  record  of  the  applicant. 

(2)  Language  proficiency.  The 
applicant's  proficiency  in  English  and,  if 
applicable,  the  language(s)  to  be 
studied. 

(3)  Experience.  The  extent  of  the 
applicant's  experience  in  providing 
services  to.  teaching  in.  or  administering 
programs  of  bilingual  education. 

(20  U.S.C.  3253(a)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0001) 

§  562.31    What  Is  the  period  of  a 
fellowship? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section — 

(1)  Fellowships  may  be  awarded  for  a 
maximum  of  two  one-year  periods  to  a 


student  who  maintains  satisfactory 
progress  in  a  post-baccalaureate 
program  of  study;  and 

(2)  Fellowships  may  be  awarded  for  a 
maximum  of  three  one-year  periods  to  a 
student  who  maintains  satisfactory 
progress  in  a  doctoral  program  of  study. 

(b)  Subject  to  the  availability  of  funds 
and  where  adequate  justification  is 
provided  by  an  IHE,  the  Secretary  may 
extend  a  fellowship  beyond  the 
maximum  period  to  a  recipient  who,  for 
circumstances  beyond  his  or  her  control, 
is  not  able  to  complete  the  program  of 
study  in  that  period. 

(c)  A  recipient  of  a  fellowship  who 
seeks  assistance  beyond  the  initial  one- 
year  period  must  be  renominated  by  the 
participating  IHE. 

(d)  The  Secretary  may  give  preference 
to  recipients  in  their  second  or  third 
year  who  maintain  satisfactory  progress 
in  the  program  of  study  prior  to 
approving  nominations  of  new  students. 

(20  U.S.C.  3253  (a)) 

Subpart  E— What  Conditions  Must  Be 
Met  by  Fellows? 

§  562.40    What  is  the  service  requirement 
for  a  fellowship? 

(a)  Upon  selection  for  a  fellowship, 
the  recipient  shall  sign  an  agreement 
provided  by  the  Secretary  to  work  for  a 
period  equivalent  to  the  period  of  time 
that  the  recipient  receives  assistance 
under  the  fellowship  in  one  or  more  of 
the  following  activities: 

(1)  Training  personnel  to  develop  and 
conduct  programs  of  bilingual  education 
or  teacher  training  programs  at  IHEs. 

(2)  Conducting  research  related  to 
programs  of  bilingual  education. 

(3)  Administering  programs  of 
bilingual  education. 

(4)  Conducting  evaluations  of 
programs  of  bilingual  education. 

(5)  Developing  curriculum  materials 
designed  for  programs  of  bilingual 
education. 

(6)  Working  in  any  other  activity, 
approved  in  advance  by  the  Secretary  in 
accordance  with  the  procedures  in 

§  562.47,  which  is  related  to  programs 
and  activities  such  as  those  authorized 
under  Title  VII. 

(b)  A  recipient  shall  begin  working  in 
one  or  more  of  the  activities  listed  in 
paragraphs  (a)(l}-{6)  of  this  section 
within  six  months  of  the  date  the 
recipient  ceases  to  be  enrolled  at  an  IHE 
as  a  full-time  student. 

(20  U.S.C.  3253(c)) 

§562.41     What  are  the  requirements  for 
repayment  of  the  fellowshfp? 

(a)  If  a  recipient  does  not  work  in  one 
of  the  activities  described  in 
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§  562.40{a)(lH6).  he  or  she  shall  repay 
the  full  amount  of  the  fellowship. 

(b)  The  Secretary  prorates  the  amount 
a  recipient  is  required  to  repay  based  on 
the  length  of  time  the  recipient  worked 
in  an  authorized  activity  compared  with 
the  length  of  time  during  which  he  or  she 
received  assistance. 

|20 use.  3253(c)) 

§562.42    What  is  ttw  repayment  Bctwdule? 

(a)  A  recipient  required  to  repay  all  or 
part  of  the  amount  of  a  fellowship 
shall— 

(1)  Begin  repayments  within  six 
months  of  the  date  he  or  she  ceases  to 
be  enrolled  as  a  full-time  student  at  an 
IHE  in  the  Fellowship  program:  or 

(2)  Begin  repayments  on  a  date  and  in 
a  manner  established  by  the  Secretary, 
if  he  or  she  ceases  to  work  in  an 
authorized  activity,  of  the  prorated 
amount  of  his  or  her  obligation. 

(b)  A  recipient  must  repay  the 
required  amount,  including  interest,  in  a 
lump  sum  or  installment  payments 
approved  by  the  Secretary.  This  period 
may  be  extended  if  the  Secretary  grants 
a  deferment  under  §  562.44. 

(20  U.S.C  3253(c)) 

§562.43    What  IntWMt  is  Charged? 

(a)  The  Secretary  charges  a  recipient 
interest  on  the  unpaid  balance  owed  by 
the  recipient  in  accordance  with  31 
L'.S.C.  3717. 

(b)  No  interest  is  charged  for  the 
period  of  time — 

(1)  That  precedes  the  date  on  which 
the  recipient  is  required  to  commence 
repayment;  or 

(2)  During  which  repayment  has  been 
deferred  under  §  562.44. 


(20  U.S.C.  3253(c)) 

§56^44    Under  what  circufnstances  is 
repayment  deferred? 

The  Secretary  may  defer  repayment  if 
the  recipient — 

(a)  Suffers  from  a  serious  physical  or 
mental  disability  that  prevents  or 
substantially  impairs  the  recipient's 
employability  in  one  of  the  activities 
described  in  §  562.40{a)(l}-(6); 

(b)  Demonstrates  to  the  Secretary's 
satisfaction  that  he  or  she  is 
conscientiously  seeking  but  unable  to 
secure  employment  in  one  of  the 
activities  described  in  S  562.40(a)(lH6); 

(c)  Re-enrolls  as  a  full-time  student  at 
an  IHE; 

(d)  Is  a  member  of  the  Armed  Forces 
of  the  United  States  on  active  duty; 

(e)  Is  in  service  as  a  volunteer  under 
the  Peace  Corps  Act;  or 

(f)  Demonstrates  to  the  Secretary's 
satisfaction  the  existence  of 
extraordinary  circumstances  that 
prevents  him  or  her  from  making  a 
scheduled  payment. 

(20  U.S.C.  3253(c)) 

§56^45    What  is  the  length  Of  the 
deferment  of  repayment? 

(a)  Unless  the  Secretary  determines 
otherwise,  a  recipient  shall  renew  a 
deferment  on  a  yearly  basis. 

(b)  Deferments  for  military  or  Peace 
Corps  service  may  not  exceed  three 
years. 

(20  U.S.C.  3253(c)) 

§  562.46    Under  what  circumstances  is 
repayment  waived? 

The  Secretary  may  waive  repayment 
if  the  recipient  demonstrates  the 


existence  of  extraordinary 
circumstances  that  justify  a  waiver. 

(20 use.  3253(c)) 

§562.47    How  shaM  the  recipient  account 
f  or  his  or  her  oMgation? 

(a)  Within  six  months  of  the  date  a 
recipient  ceases  to  be  enrolled  as  a  full- 
time  student  at  an  IHE,  the  recipient 
shall  submit  to  the  Secretary  one  of  the 
following  items: 

(1)  A  description  of  the  employment  in 
an  activity  listed  in  §  562.40(a)(l}-{6)  in 
which  he  or  she  is  employed. 

(2)  Repayment  required  under 
§$562.41-562.42. 

(3)  A  request  to  repay  the  obligation  in 
installments. 

(4)  A  request  for  a  deferment  or 
waiver  as  described  in  5§  562.44-562.46 
accompanied  by  a  statement  of 
justiHcation. 

(b)  A  recipient  who  submits  a 
description  of  employment  under 
paragraph  (a)(1)  of  this  section  shall 
notify  the  Secretary  on  a  yearly  basis  of 
the  period  of  time  during  the  preceding 
year  that  he  or  she  was  employed  in  the 
activity. 

(c)  A  recipient  shall  inform  the 
Secretary  of  any  change  in  his  or  her 
employment  status. 

(d)  A  recipient  shall  inform  the 
Secretary  of  any  change  in  his  or  her 
address. 

(20  U.S.C.  3253(c)) 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  1885-0001) 
(FR  Doc.  85-19611  Filed  8-15-65;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Sacramento  Area  Office;  Central 
Valley  Project  Wittidrawal  Procedure 

agency:  Western  Area  Power 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  proposed  final 
withdrawal  procedures. 

summary:  The  Sacramento  Area  Office 
of  the  Western  Area  Power 
Administration  (Western)  is  issuing  this 
notice  of  proposed  final  procedures  for 
withdrawal  of  Central  Valley  Project 
(CVP)  power  allocations  from  its 
customers  under  varying  circumstances 
prescribed  by  law.  This  notice  also 
contains  proposed  final  criteria 
governing  the  allocation  and  service  of 
power  to  preference  customers  in 
Trinity,  Tuolumne,  and  Calaveras 
Counties  with  statutory  first  preference 
rights  to  CVP  power. 

This  proceeding  is  being  conducted  by 
Western  for  the  purpose  of  developing 
and  clarifying  methods  of  withdrawal  of 
CVP  power  from  customers  under 
circumstances  prescribed  by  law  or  by 
contract.  For  further  information 
regarding  the  specific  circumstances 
prescribed  by  law  or  contract,  and  the 
proposed  procedures  and  their 
alternatives,  see  the  Federal  Register 
notice  dated  January  16, 1985  (50  FR 
2502.  January  16, 1985). 

DATES:  The  schedule  for  this  proceeding 
has  been  revised  and  is  given  below. 
Persons  planning  to  speak  at  the 
information/comment  forum  should 
provide  their  names  and  affiliation,  in 
writing  or  by  phone,  to  the  address 
noted  below  at  least  3  days  prior  to  the 
date  of  the  forum  so  that  time  may  be 
set  aside  on  the  forum  agenda  for  each 
speaker  to  present  any  prepared 
comments. 

Public  Information/Comment  Forum — 
September  17, 1985, 10  a.m.  in  the 
Comstock  Room  II,  Sacramento  Inn, 
1401  Ardenway,  Sacramento,  California. 

Written  Comments  Due  on  Proposed 
Final  Withdrawal  Procedures — Due  no 
later  than  4:30  p.m.  local  time  on 
October  4. 1985.  Comments  must  be 
mailed  or  delivered  to  the  address  given 
below. 

Publication  of  Final  Procedures — 
October  31, 1985. 

ADDRESS:  For  further  information 
concerning  this  proceeding  contact:  Mr. 
David  G.  Coleman,  Area  Manager, 
Sacramento  Area  Office,  Western  Area 
Power  Administration,  1825  Bell  Street. 
Sacramento  CA  95825,  Phone:  (916)  978- 
4418. 


Summary  of  Customer  and  Illustrative 
Examples — Western  has  prepared  a 
booklet  of  all  customer  comments,  a 
booklet  of  responses  to  the  customer 
comments,  and  a  booklet  of  illustrated 
examples  (illustrating  the  execution  of 
the  Withdrawal  Procedures).  These 
booklets  will  be  mailed  to  all  customers 
and  interested  parties  at  least  a  week 
prior  to  the  public  comment  forum 
specified  above.  These  booklets  will 
also  be  made  available  upon  request. 
Such  requests  may  be  in  writing  or  by 
phone  to  the  address  given  above. 

Proposed  Procedures 

1.  Explanation  of  Terms 

1.1  Anniversary  Date  means  the 
successive  5th  year  anniversary  of  the 
date  the  Secretary  of  the  Interior 
declared  the  availability  of  power  from 
the  powerplants  in  the  Counties  of 
Origin.  The  next  Anniversary  Date  for 
First  Preference  Customers  in  Trinity 
County  is  January  1, 1987,  and  for  First 
Preference  Customers  in  Tuolumne  and 
Calaveras  Counties  is  April  5, 1987. 

1.2  Annual  Average  Ceneration 
when  used  in  reference  to  the 
entitlements  of  First  Preference 
Customers  means  the  average  output  of 
the  plants  located  in  the  Counties  of 
Origin  as  presented  in  Western's  official 
planning  forecast  (see  procedure  3.3 
definition  of  variable  A). 

1.3  Average  Annual  Load  Factor  or 
AALF  means  the  average  of  the  most 
current  12  monthly  load  factors 
available,  preceding  the  determination 
of  the  Maximum  Entitlement  of  First 
Preference  Customers. 

1 .4  Project  A  uxiliary  Service  for  the 
purpose  of  these  procedures,  means 
power,  other  than  Project  Use,  required 
to  meet  the  needs  of  the  CVP  for  such 
purposes  as  station  service,  plant  load, 
lighting,  station  office  loads,  and  other 
purposes,  as  determined  by  Western, 
necessary  for  supporting  the  operations 
of  the  CVP.  This  power  is  deducted  from 
gross  generation  prior  to  determining  the 
amount  of  power  available  for  project 
pumping  and  preference  sales. 

1.5  Contract  2948A  or  2948A  means 
Contract  No.  14-06-200-2948A,  dated 
July  13, 1967,  between  Western  and  the 
Pacific  Gas  and  Electric  Company 
(PGandE)  as  amended,  supplemented, 
replaced  or  superseded. 

1.6  Contract  Rate  of  Delivery  or 
CRD  means  the  amount  of  capacity 
allocated  to  a  Contractor  pursuant  to 
power  sales  contracts  between  Western 
and  such  Contractor  to  provide  firm 
electric  power  from  the  CVP. 

1.7  Counties  of  Origin  means  Trinity, 
Calaveras,  or  Tuolumne  Counties. 


1.8  Diversity  Allocation  means 
allocations  of  CVP  power  made  in 
accordance  with  the  Power  Marketing 
Plan  of  1981  and  sold  pursuant  to 
Diversity  Contracts. 

1.9  Diversity  Contracts  means  those 
contracts  with  the  National  Aeronautics 
and  Space  Administration  (NASA- 
Ames)  and  the  Department  of  Energy 
(DOE)  Laboratories  providing  for 
additional  CVP  allocations  to  such 
customers  in  exchange  for  their 
participation  in  Western's  load  control 
program. 

1.10  Firm  CRD  mean^ny  power 
sale  described  herein  which  is  not 
referred  to  as  a  Diversity  Allocation, 
Renewable  Resource  Allocation,  Type  I 
Withdrawable  Power,  Type  II 
Withdrawable  Power,  or  Westlands 
Withdrawable  Power. 

1.11  First  Preference  Customers 
means  those  CVP  customers  in  either 
Trinity,  Tuolumne,  or  Calaveras 
Counties,  as  the  case  may  be,  which 
have  satisfied  the  statutory 
requirements  according  to  Reclamation 
Law  for  a  right  to  power  service  of  up  to 
25  percent  of  the  additional  power  made 
available  from  the  CVP  power  system  as 
a  result  of  the  construction  of  the  Trinity 
Division  of  the  CVP  or  the  New  Melones 
Powerplant  and  their  integration  with 
the  CVP. 

1.12.    Load  level  means  the  maximum 
allowable  simultaneous  demand  for 
power  during  any  month  of  all  of  those 
CVP  customers  whose  CRD's  are 
designated  as  contributing  to  the 
simultaneous  demand. 

1.13  Maximum  Entitlements  of  First 
Preference  Customers  (MEFPC)  means 
the  maximum  amount  of  power  which  is 
available  to  satisfy  the  rights  of  First 
Preference  Customers.  Such  amounts 
will  be  calculated  for  preference 
custonrers  located  in  Trinity  County, 
and  separately  for  preference  customers 
locate  in  Calaveras  and  Tuolumne 
Counties. 

1.14  Maximum  Entitlement  of 
Westlands  means  the  maximum  amount 
of  CRD  which  is  available  to  satisfy 
Westlands  contract  rights.  Currently  this 
amount  is  50  MW,  but  is  subject  to 
reduction  as  provided  herein. 

1.15  Maximum  Simultaneous 
Demand  or  MSD  means  the  maximum 
level  of  simultaneous  customer  demand 
for  power  of  preference  customers  of  the 
CVP  at  the  1,152  MW  load  level, 
adjusted  for  losses  to  the  CVP  load 
center,  in  accordance  with  the 
provisions  of  Contract  2948A  and  the 
Santa  Clara  Settlement. 

1.16  Power  Marketing  Plan  of  1981 
means  that  Power  marketing  Plan 
created  to  market  the  additional  102 
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MW  of  MSD  made  available  as  a  result 
of  the  Santa  Clara  Settlement  (46  FR 
51224,  October  16. 1981). 

1.17  Project  Use,  for  the  purposes  of 
these  procedures,  means  the  power  from 
the  CVP  required  to  operate  the 
pumping  facilities  of  the  CVP.  As  such 
this  definition  refers  only  to  the  pumping 
aspects  of  the  CVP  and  does  not  include 
the  power  required  to  fulfill  the  other 
needs  of  the  project  (see  the  definition 
for  Project  Auxiliary  Service). 

1.18  Renewable  Resource  Allocation 
means  allocations  of  CVP  power  made 
in  accordance  with  the  1981  Power 
Marketing  Plan  and  sold  pursuant  to 
Western's  Renewable  Resource 
Contracts. 

1.19  Renewable  Resource  Contracts 
means  those  contracts  with  Western 
customers,  providing  Renewable 
Resource  Allocations  in  exchange  for 
renewable  resource  or  cogeneration 
development  by  the  customer. 

1 .20  Santa  Clara  Settlement  or  MOU 
means  the  Memorandum  of 
Understanding  among  Western, 
PGandE,  the  city  of  Santa  Clara,  and 
other  CVP  customers,  dated  February  8, 
1980,  providing  for  settlement  of  issues 
raised  in  the  case  of  the  City  of  Santa 
Clara  v.  Andrus,  572  F.  2d  660  {9th  Cir. 
1978),  cert,  denied,  439  U.S.  859  (1978), 
and  for  PGandE's  agreement  to  allow 
Western  the  option  of  increasing  the 
load  level  from  1.050  MW  to  1,152  MW. 

1.21  Type  I  Withdrawable  Power  or 
Type  I  means  that  portion  of  a 
customer's  CDR  which  may  be  reduced 
by  Western  to  maintain  the  925  MW 
load  level. 

1.22  Type  II  Withdrawable  Power  or 
Type  II  means  the  60  MW  portion  of  the 
city  of  Santa  Clara's  CRD  which  may  be 
reduced  by  Western  to  maintain  the 
1,050  MW  load  level  pursuant  to  the 
Santa  Clara  Settlement. 

2.  Withdrawals  to  Serve  Project  Use 

Under  Western's  existing  contract 
with  PGand  E,  its  imports  from  the 
Northwest,  and  the  low  growth  rate  of 
Project  Use.  there  is  no  immediate  need 
to  withdraw  power  for  Project  Use. 
Therefore,  at  this  time.  Western  will  not 
be  formulating  procedures  for 
withdrawals  to  serve  Project  Use.  Such 
procedures  will  be  promulgated  when 
the  need  for  Project  Use  withdrawals 
arises. 

3.  Allocations  to  First  Preference 
Customers 

3.1    Western  will  seve  the  First 
Preference  Customers  from  the  capacity 
available  under  the  1,152  load  level. 
Withdrawals  of  power  required  to 
provide  such  service  will  be  as  provided 
in  sections  4  and  6  herein. 


3.2  First  Preference  Customers  will 
be  subject  to  a  minimum  bill.  The 
minimum  bill  will  be  computed  as  the 
CRD  times  the  applicable  CVP  capacity 
rate  in  effect  during  the  billing  period. 

3.3  MEFPC  is  an  annual  number, 
which  can  vary  from  year  to  year,  and  is 
determined  for  each  year  of  a  5-year 
period  in  advance,  once  every  5  years, 
in  accordance  with  the  following 
formula: 

MEFPC=(A-L-P)*0.25 

Where: 

A — The  Annual  Average  Generation  of  the 
plants  in  the  Counties  of  Origin  taken 
from  the  Western  Long-Term  Annual 
Average  Generation  Study  (AAGS)  done 
for  the  Power  Repayment  Study.  The 
AAGS  used  shall  be  the  most  recent 
AAGS  available  prior  to  the  Anniversary 
Date  for  initial  allocations  in  the 
respective  County  or  Counties  of  Origin. 

L — Transmission  losses  from  generation  to 
the  CVP  load  center  (currently  4  percent). 

P — Project  Used  Withdrawals  apportioned  to 
the  New  Melones  or  Trinity  River 
Division  (since  Project  Use  Withdrawls 
have  been  delayed.  P  is  currently  equal 
to  zero]. 

3.4  CRD  requested  by  First 
Preference  Customers  will  be  converted 
to  an  energy  entitlement  by  multiplying 
the  requested  by  CRD  by  the  AALF  of 
the  First  Preference  Customer  and  the 
number  of  hours  in  the  year  (8760)  and 
then  adjusting  for  losses  to  the  CVP  load 
center  (AALF*CRD*8760+ losses  to  the 
CVP  load  center).  The  entitlement  so 
determined  will  be  used  to  award 
allocations  to  requesting  First 
Preference  Customers.  To  convert  an 
entitlement  to  a  CRD.  the  entitlement 
will  be  reduced  for  losses  to  the  delivery 
point(s).  and  the  result  divided  by  the 
product  of  the  AALF  €uid  8760. 

3.5  All  requests  for  allocations  shall 
not  exceed  the  peak  demand 
experienced  prior  to  the  date  of  the 
request  or  the  estimated  peak  for  the 
year  in  which  the  request  is  made. 
Western  reserves  the  right  to  reduce  any 
request  which  in  Western's  opinion  is 
unreasonable. 

3.6  If  the  reque8t(s)  of  First 
Preference  Customers  for  power 
becomes  greater  than  the  MEFPC.  then 
Western  will  distribute  the  remaining 
entitlement  in  the  following  fashion. 

3.6.1  An  attempt  will  be  made  to  first 
meet  the  request  of  First  Preference 
Customers  not  previously  allocated  a 
share  of  the  entitlement  before  any  of 
the  remaining  entitlement  is  distributed 
in  accordance  with  the  formula  in  3.6.2. 

3.6.2  The  remaining  entitlement  will 
be  distributed  among  the  requesting 
First  Preference  Customer(8)  in 
accordance  with  the  following  formula: 

CE  =  (IR/TR)*RE 


Where: 

CE — CiMtomer  entitlement  rounded  to  the 
nearest  kWh  then  converted  to  a  CRD  in 
accordance  with  procedure  3.4. 

IR — Individual  amount  (CRD)  requested  by  a 
First  Preference  Customer  (converted  to 
an  entitlement  in  accordance  with 
procedure  3.4.  and  subject  to  the 
conditions  of  3.5). 

TR— Sum  total  of  all  of  the  IR's. 

RE— Amount  of  the  MEFPC  remaining  (not 
allocated). 

3.7  A  First  Preference  Customer  may 
request  an  increase  in  CRD  by  notifying 
Western  in  writing  at  least  6  months  in 
advance  of  the  month  in  which  the 
increase  is  to  be  effective  (increases  in 
CRD's  are  effective  the  1st  day  of  a 
month).  All  such  requests  will  be  subject 
to  the  conditions  of  3.5  and  3.6  above. 

3.8  The  MEFPC's  will  be 
redetermined  once  every  5  years  using 
the  AAGS  (referred  to  as  the  "original 
AAGS")  presented  in  3.3  above.  If  the 
MEFPC  determined  from  any 
subsequent  AAGS,  during  the  5-year 
period,  is  less  than  90  percent  or  greater 
than  110  percent  of  the  MEFPC 
determined  from  the  original  AAGS, 
then  Western  reserves  the  right  to 
redetermine  the  MEFPC  based  upon  the 
new  AAGS. 

3.8.1  Should  Western  choose  to 
redetermine  the  MEFPC  and  all  of  the 
MEFPC  has  been  allocated,  then  the 
allocations  of  CRD's  to  the  First 
Preference  Customers  will  be  adjusted 
in  accordance  with  the  following 
formula: 

New  CRD  =  (MEFPC/TE)*Old  CRD 

Where: 

CRD  =  Contract  Rate  of  Delivery 

TE= Summation  of  the  energy  entitlements  of 

the  First  Preference  Customers  in  the 

County  or  Countries  of  Origin  calculated 

as  the  sum  of: 
AALF'Old  CRD'8780-f  losses  (to  the  CVP 

load  center) 

3.8.2  Should  Western  decide  to 
change  the  MEFPC,  then  Western  will 
inform  the  affected  First  Preference 
Customers  of  the  change  in  the  MEFPC 
and  any  resultant  changes  in  their 
CRD's  in  writing  at  least  6  months  in 
advance. 

3.9  The  CRD's  of  First  Preference 
Customers,  determined  in  accordance 
with  the  above  procedures  and  by 
application  of  reclamation  law  are  not 
withdrawable  for  load  level 
withdrawals. 

3.10  First  Preference  Customers  may 
reduce  their  CRD's  upon  6  months' 
written  notice  to  Western  (subject  to  the 
provisions  of  Article  14(b)  of  Contract 
2948A),  unless  otherwise  agreed  by 
Western. 
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3.11  All  power  sales  to  First 
Preference  Customers  are  subject  to  the 
availability  of  facilities  or  the  execution 
of  contracts  necessary,  as  determined 
by  Western,  to  provide  for  the  sale  and 
delivery  of  CVP  power. 

3.12  The  contract  of  any  First 
Preference  Customer  which  does  not 
reflect  the  provisions  of  these 
procedures  will  be  modified  to  be  in 
accordance  with  these  procedures  prior 
to  granting  any  increase  in  CRD  to  such 
First  Preference  Customer. 

4.  Withdrawals  To  Serve  the  Rights  of 
First  Preference  Customers 

4.1  First  Preference  Customer 
withdrawals,  under  this  section  4.  will 
be  made  only  for  First  Preference 
Customers  in  Tuolumne  and  Calaveras 
Counties.  Such  withdrawals  shall  be 
initiated  as  a  result  of  an  1,152  MW  load 
level  withdrawal. 

4.2  Withdrawals  to  serve  the  rights 
of  First  Preference  Customers  in 
Tuolumne  and  Calaveras  Counties  will 
be  made  from  the  Firm  CRD  of  the    . 
customers  subject  to  such  withdrawal. 

4.3  CRD  allocated  to  Westlands  is 
withdrawable  to  serve  the  rights  of  First 
Preference  Customers.  Such 
withdrawals  will  reduce  the  entitlement 
of  Westlands,  and  will  necessitate  a 
Westlands  Withdrawal  (see  section  5). 

4.4  Should  a  First  Preference 
Customer  withdrawal  become  necessary 
(as  the  result  of  an  1.152  MW  load  level 
withdrawal),  then  withdrawals  will  be 
made  in  accordance  with  the  following 
formula: 

WD  =  A'(P/SP) 
Where: 

WT>— The  amount  to  be  withdrawn  from  the 
customer's  CRD  (rounded  up  to  the 
nearest  kW). 

A— The  total  amount  of  CRD  withdrawn  from 
First  Preference  Customers  in  Tuolumne 
and  Calaveras  Counties  as  a  result  of  an 
1.152  MW  load  level  withdrawal. 

P— The  total  CRD  of  the  customer. 

SP — The  sum  of  all  the  customer  Fs. 

4.5  The  formula  given  in  4.4  will  be 
repeated,  as  necessary,  until  the  simi  of 
the  WD's  is  greater  than  or  equal  to  A. 
Withdrawals  of  CRD  made  pursuant  to 
this  section  4,  to  satisfy  the  rights  of  the 
First  Preference  Customers,  will  be 
subject  to  the  limitations  of  procedures 
6.4  and  6.5.3. 

4.6  Should  a  withdrawal  become 
necessary.  Western  will  notify  the 
affected  customers  at  least  17  months  in 
advance  of  such  withdrawals. 
Notification  of  a  pending  1.152  MW  load 
level  withdrawal  will  constitute 
notification  of  a  pending  First  Preference 
Customer  withdrawal. 


4.7    There  will  be  no  separate 
reinstatement  of  power  withdrawn  to 
serve  a  First  Preference  Customer. 

5.  Withdrawals  To  Serve  Westlands 
Water  District 

5.1  For  the  term  of  its  CVP  power 
sales  contract  and  for  the  purposes 
specified  in  such  contract,  Westlands  is 
entitled  to  increase  its  CRD  up  to  a  total 
CRD  of  50  MW,  except  as  reduced  by 
withdrawals  described  in  these 
procedures. 

5.2  Only  those  customers  receiving 
allocations  of  Westlands  Withdrawable 
Power,  as  a  result  of  the  Power 
Marketing  Plan  of  1981,  are  subject  to 
Westlands  withdrawals.  The  amount  of 
power  allocated  to  such  customers  was 
determined  in  the  following  fashion: 

WW  =  (TWWA/(TOACRD  - 10 
MW))*OCRD=0.r095*OCRD 

Where: 

WW — ^The  Westlands  %vithdrawable  portion 
of  a  customer's  CRD. 

TWWA — The  original  entitlement  of 

Westlands  (50  MW)  less  Westlands  CRD 
as  of  March  1. 1983  (41.15  MW). 

TOACRD— Total  of  the  original  allocations  to 
those  customers  with  Westlands 
Withdrawable  Power  (68  MW). 

OCRD — Original  allocation  of  power  from  the 
Power  Marketing  Plan  of  1981. 

5.3  Westlands  Withdrawable  Power 
will  be  reduced  to  satisfy  the  needs  of 
Westlands  Water  District  as  a  result  of 
a  request  for  an  increase  in  CRD  from 
Westlands,  as  the  result  of  a  First 
Preference  Customer  withdrawal,  or  as 
a  result  of  an  1,152  MW  load  level 
withdrawal. 

5.4  Should  a  withdrawal  be 
necessary,  withdrawals  will  be  made  in 
accordance  with  the  following  formula: 

WD=A*(WW/WWS) 
Where: 

WD— Amount  of  Westlands  withdrawable 
CRD  to  be  deducted  from  a  customer's 
CRD  (rounded  up  to  the  nearest  kW). 

A — ^Total  amount  of  CRD  to  be  withdrawn. 

WW— The  Westlands  Withdrawable  Power 
of  a  customer  prior  to  the  withdrawal. 

WWS— The  sum  of  the  WW's  of  all  of  the 
customers. 

5.5  Western  will  notify  the  affected 
customers  at  least  90  days  in  advance  in 
writing  of  any  pending  withdrawals. 
Notice  of  a  pending  1,152  load  level 
withdrawal  will  constitute  notification 
of  a  pending  Westlands  withdrawal. 

5.6  Should  Westlands  Withdrawable 
Power  become  available  for 
reinstatement,  it  shall  be  reinstated  in 
accordance  with  section  7  of  these 
procedures. 


6.  Load  Level  Withdrawals 

6.1  In  any  month  in  which  a  load 
level  is  exceeded.  Western  will 
withdraw  power  according  to  the 
procedures  described  below. 

6.2  Withdrawals  at  the  925  and  1,050 
MW  load  level  will  be  completed  before 
any  withdrawals  are  made  at  the  1,152 
MW  load  level.  Western  does  not 
anticipate  changing  the  procedures 
currently  used  to  withdraw  at  the  925 
and  1,050  MW  load  level. 

6.3  All  withdrawals  of  power  at  the 
1,152  MW  load  level  will  be  made  from 
a  customer's  Firm  CRD  (as  provided  in 
Procedure  6.5  below). 

6.4  No  customer's  Firm  CRD  will  be 
reduced  below  0.5  MW,  unless,  as 
determined  by  Western,  such  reduction 
is  necessary  to  comply  wdth  reclamation 
law. 

6.5  Withdrawals  of  CRD  to  satisfy 
the  1,152  MW  load  level  limit  will  be 
made  in  the  following  orden 

6.5.1  Type  I  Withdrawable  Power  (as 
a  result  of  a  925  MW  withdrawal). 

6.5.2  Type  II  Withdrawable  Power 
(as  a  result  of  a  1,050  MW  load  level 
withdrawal). 

6.5.3  Twenty  percent  of  a  customer's 
Firm  CRD,  imless  otherwise  specified  by 
contract. 

6.6  Should  the  1,152  MW  load  level 
be  exceeded,  then  Western  will 
withdraw  from  its  customers  using  the 
following  formula: 

WD  =  A*(C/MSD) 

Where: 

WD — Amount  of  CRD  to  be  withdrawn  from 

a  customer  (rounded  up  to  the  nearest 

kW). 
A — Total  amount  to  be  withdrawn  (MSD — 

1,152  MW). 
C — ^The  contribution  of  the  customer  to  the 

MSD. 
MSD — The  Maximum  Simultaneous  Demand 

of  the  Western  system  at  the  1,152  MW 

load  level  (should  equal  the  sum  of  the 

C's). 

6.7  The  formula  given  in  6.6  will  be 
repeated,  as  necessary,  until  the  sum  of 
the  C's  (redetermined  after  withdrawal] 
is  less  than  or  equal  to  1,152  MW. 

6.8  First  Preference  Customers  in 
Trinity,  Tuolumne,  and  Calaveras 
Coimties  are  not  subject  to  load  level 
withdrawals.  First  Preference  Customers 
in  Tuolumne  and  Calaveras  Counties 
will  be  included  in  the  1,152  MW  load 
level  withdrawals,  necessitating  a  First 
Preference  Customer  withdrawal, 
immediately  following  the  1,152  load 
level  withdrawal,  to  restore  the  power 
withdrawn  from  the  customers  in 
Tuolumne  and  Calaveras  Counties.  This 
withdrawal  will  be  subject  to  the  terms 
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and  conditions  of  section  4  of  these 
procedures. 

6.9  Following  the  withdrawal  for 
First  Preference  Customers,  a  Westlands 
withdrawal  will  be  made,  as  required,  to 
serve  the  needs  of  Westlands  Water 
District.  This  withdrawal  will  be  subject 
to  the  terms  and  conditions  of  section  5 
of  these  procedures.  The  amount  of  CRD 
to  be  withdrawn  will  be  the  sum  of  the 
amount  withdrawn  from  Westlands  to 
serve  the  needs  of  the  1,152  MW  load 
level,  and  the  needs  of  the  First 
Preference  Customers  in  Tuolumne  and 
Calaveras  Counties. 

6.10  If,  during  the  12  n^onths 
following  a  withdrawal  to  meet  the  1,152 
MW  load  level,  there  have  been  no  such 
additional  withdrawals,  CRD's  which 
have  been  reduced  to  meet  the  1,152 
MW  load  level  will  be  reinstated 
effective  on  the  1st  day  of  the  13th 
month  following  the  month  of 
withdrawal,  subject  to  any  agreement 
determined  by  Western  to  be  necessary 
with  PG&E  prior  to  such  reinstatement. 
Power  reinstated  will  be  subject  to  the 
terms  and  conditions  of  section  7  of 
these  procedures. 

6.11  Western  will  engage  in  a  load 
monitoring  system  and  will  promote  its 
own  and  customer  load  control 
programs  to  minimize  withdrawals  of 
power.  In  this  regard.  Western  will 
provide  incentives  (including  rate 
discounts  and  possible  early 
reinstatements  of  power]  for  load 
management  and  control  for  customers 
which  materially  contribute  (as 
determined  by  Western)  to  Western's 
programs. 

6.12  Western  reserves  the  right  to 
include  the  First  Preference  Customer 
loads  in  that  load  level  which  will 
minimize  withdrawals  from  all  of  its 
customers. 

Reinstatement  of  Power 

7.1  Except  as  provided  in  procedures 
7.2  through  7.4,  all  reinstatements  will  be 
made  in  accordance  with  the  following 
formula: 

AR=A*  (AW/SAW) 
Where: 

AR— Amount  of  CRD  to  be  reinstated  to  the 

cuBtomer. 
A — Amount  of  CRD  or  power  to  be 

reinstated. 
AW — Amount  of  CRD  withdrawn  from  the 

customer  prior  to  reinstatement. 
SAW— Sum  of  the  AWa. 

7.2  The  amount  of  power  to  be 
reinstated  for  an  1,152  MW  load  level 
reinstatement  will  be  the  difference 
between  the  highest  Maximum 
Simultaneous  Demand  during  the  12- 
month  period  following  the  month  of 
withdrawal  and  1,152  MW  or  the  total 


amount  withdrawn  to  date,  whichever  is 
less.  The  amount  withdrawn  (AW)  will 
include  withdrawals  made  to  serve  the 
rights  of  First  Preference  Customers. 

7.3  The  computation  presented  in 
procedure  7.1  will  be  rounded  up  to  the 
nearest  kW  and  repeated  until  such  time 
that  the  difference  between  the  MSD 
and  1,152  MW  equals  zero  or  until  no 
further  reinstatements  can  be  made 
without  causing  the  MSD  to  exceed 
1,152  MW. 

7.4  The  amoimt  of  power  to  be 
reinstated  for  a  Westlands 
Withdrawable  Power  reinstatement  will 
be  the  amoimt  of  CRD  returned  to 
Western  by  Westlands,  the  amount  of 
the  entitlement  returned  to  Westlands 
as  a  result  of  a  1,152  MW  load  level 
reinstatement,  or  the  amount 
withdrawn,  whichever  is  less. 

7.5  The  computation  presented  in 
procedure  7.1  will  be  rounded  down  to 
the  nearest  kW  to  ensure  that  the  sumi  of 
the  reinstated  CRD's  is  less  than  or 
equal  to  the  amount  to  be  reinstated  (the 
siun  of  the  AR's  is  less  than  or  equal  to 
A). 

7.6  Western  reserves  the  right  to 
deny  any  reinstatement  of  power  if  in 
Western's  opinion  circumstances 
warrant  such  denial. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  statement  of  rationale  for 
each  of  the  proposed  procedures: 

Procedure  2:  Under  Contract  2948A,  it 
is  not  necessary  for  Western  to  make 
Project  Use  wididrawals.  This  is 
because  Project  Use  and  Project 
Auxiliary  Service  are  first  supplied  from 
the  Project  facilities,  and  the  remaining 
CVP  hydrogeneration  is  available  for 
serving  Preference  Customer  loads.  The 
deficiency,  if  any,  between  the 
supported  customer  load  and  the 
hydrogeneration  is  purchased  from 
PGandE  or  other  resources.  The  net 
impact  of  an  increase  in  Project  Use  is 
an  increase  in  purchases  rather  than  a 
reduction  in  the  load  served.  In  addition, 
current  Bureau  of  Reclamation  forecasts 
show  little  growth  in  Project  loads. 
Therefore,  Western  does  not  anticipate 
making  Project  Use  withdrawals.  If  it 
should  appear  that  Project  Use 
withdrawals  may  be  required,  Western 
will  develop  appropriate  procedures  at 
that  time. 

Procedure  3.1:  Western  has  selected 
this  procedure  for  dealing  with  the  First 
Preference  Customer  withdrawals  as  a 
means  of  distributing  the  benefits  of 
Federal  power  to  the  greatest  extent 
possible,  while  minimizing  and 
equitably  sharing  the  impact  of 
withdrawals  on  all  customers. 

Procedure  3.2:  Western  feels  that  the 
intent  of  reclamation  law  was  to  see 


that  the  entitlement  provided  by  that 
law  was  distributed  over  the  entire 
county  involved  and  not  just  to  a  select 
few  within  the  county.  Recognizing  that 
Western  is  extremely  limited  in  its 
ability  to  ensure  even  distribution,  the 
minimum  bill  provision  is  meant  to 
encourage  each  utility  in  the  county  to 
request  only  the  allocations  it  will  use. 
Even  with  this  limitation  (at  a  60-percent 
load  factor),  a  customer  would  have  to 
be  using  less  than  40  percent  of  its  CRD 
to  receive  a  penalty.  This  does  not 
appear  to  be  a  severe  constraint  to  these 
customers,  even  under  the  most  adverse 
circumstances. 

Procedure  3.3:  Western  has 
interpreted  the  phrase,  "additional 
electric  energy,"  as  its  appears  in 
reclamation  law,  to  mean  the  average 
gross  output  of  the  plants  in  the  County 
or  Counties  of  Origin  less  the  plant's 
share  of  Project  Use  and  Project 
Auxiliary  Service  (realisticaily,  this  is 
all  that  is  available  to  serve  any 
preference  customer  since  the  needs  of 
the  Project  take  precedent  over 
*  preference  power  sales).  In  addition, 
since  CRD's  are  allocated  at  delivery 
point  and  not  at  the  generator,  the  sale 
of  power  to  preference  customers,  via  a 
CRD  allocation,  must  be  adjusted  for  the 
losses  required  to  get  the  power  from 
the  generator  to  the  point  of  delivery. 
Consequently,  Western  has  selected 
Alternative  1  of  the  entitlement  fonunlas 
as  the  means  of  determining  the 
magnitude  of  the  First  Preference 
Customer  allocations.  However. 
recognizing  that  other  preference 
allocations  are  not  reduced  for  the 
effects  of  increased  Project  Use, 
Western  has  decided  to  extend  this 
feature  of  its  Power  Marketing  Program 
to  the  First  Preference  Customers  (since 
they  pay  for  it  in  Western's  rates).  Doing 
so  will  require  that  the  MEFPC  be 
reduced  if  and  when  Project  Use 
withdrawals  are  required.  ConsequenUy, 
the  P  in  Alternative  1  has  been  defined 
as  the  Project  Use  withdrawals 
apportioned  to  the  plants  located  in  the 
Counties  of  Origin.  The  exact  details  of 
the  apportionment  will  be  part  of  any 
future  procedures  developed  to  deal 
with  Project  Use  withdrawals. 

Western  has  rejected  Alternative  2 
because  it  does  not  embody  Western's 
interpretation  of  the  phrase  "additional 
electric  energy,"  nor  does  it  take  into 
accoimt  the  circumstances  related  to  the 
delivery  of  power  from  the  generator  to 
the  customer. 

Western  has  rejected  Alternative  3 
because  it  would  base  the  entitlement 
and  subsequent  allocations  of  First 
Preference  Customer  power  on  a 
percentage  of  total  power  sold  by  the 
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CVP  as  integrated  with  PGandE  under 
Contract  2948A.  Western  does  not 
believe  that  this  method  was  intended 
by  the  First  Preference  Customer 
statutes  because  the  entitlement  is  not 
just  based  upon  the  contribution  to  the 
CVP  of  the  specified  units.  An 
entitlement  so  determined  would 
include,  within  its  basis  for 
determination,  diversity  in  the  system  (a 
portion  of  which  is  there  as  a  result  of 
Western's  lead  monitoring  program), 
unused  allocations  of  other  customers, 
and  the  conservation  efforts  of 
Western's  other  customers  (which 
includes  but  is  not  limited  to  direct 
conservation  efforts,  high  side  metering 
expenditures,  and  the  conversion  of 
some  customer  receiving  systems  to 
voltages  higher  than  44  kV  or  direct 
service).  Such  a  basis  for  determination 
of  the  N4EFPC  is  in  Western's  opinion 
not  consistent  with  the  intent  of 
reclamation  law.  or  equitable  to  the 
other  customers.  See  discussion  of 
Alternatives  1.  2.  and  3  in  the  Federal 
Register  notice  dated  January  16, 1985 
(50  FR  2502,  January  16. 1985). 

Procedure  3.4:  The  MEFPC  is 
determined  at  the  CVP  load  center.  To 
convert  the  MEFPC  to  a  CRD  to  be 
applied  at  a  customer's  pointjs)  of 
delivery  will  require  that  the  MEDPC  be 
adjusted  for  losses  from  load  center  to 
the  point(s)  of  delivery.  Since  these 
losses  and  customer  load  factors  may 
vary  among  First  Preference  Customers, 
the  MEFPC  might  not  be  convertible  to  a 
CRD.  It  is  the  intent  of  these  proceedings 
that  the  simunation  of  all  the  First 
Preference  Customer  CRD's  (in  a  County 
or  Counties  of  Origin)  converted  to  an 
entitlement  in  accordance  with 
procedure  3.4,  shall  not  exceed  the 
MEFPC  for  the  County  or  Counties  of 
Origin. 

Procedure  3.5:  Western  recognizes 
that  there  may  be  some  incentive  to 
overstate  load  projections  to  obtain  the 
remaining  MEFPC  to  exclusion  of  other 
First  Preference  Customers.  To  preclude 
this  from  happening,  Western  will 
examine  all  requests  for  reasonableness 
by  comparing  them  against  historical 
peaks,  adjusted  for  reasonable  growth 
based  on  historical  growth  patterns,  and 
further  adjusted  for  anticipated  huge 
increases  in  load  (such  as  sudden 
industrial  growth  or  annexations). 
Should  the  customer's  request  exceed 
Western's  estimate  of  the  customer's 
load.  Western  will  reduce  such 
customer's  request  to  match  Western's 
estimate  of  that  customer's  load. 

Procedure  3.6.1:  Western's 
"widespread  use  policy"  dictates  that 
Western  consider,  to  the  extent  possible, 
allocating  First  Preference  Customer 


power  to  those  qualifying  entities  which 
do  not  possess  an  allocation.  The 
inclusion  of  procedure  3.6.1  attempts  to 
implement  this  policy. 

Procedure  3.6.2:  Ttiis  procedure 
recognizes  that  at  some  point  in  time, 
the  requests  for  First  Preference 
Customer  power  may  exceed  the 
available  power.  It  attempts  to 
distribute  the  remaining  power  in 
accordance  with  the  needs  of  the 
customers  (i.e.,  their  requests). 

Procedure  3.7:  Six  months'  notice 
should  give  Western  sufficient  time  to 
evaluate  each  customer  request  and 
allocate  additional  CRD  based  upon  the 
customer  request. 

Given  the  uncertainty  in  forecasting 
loads.  Western  recognizes  that  actual 
loads  may  exceed  requested  allocations. 
If  the  customer  does  not  possess  an 
auxiliary  contract  with  PGandE  (or 
some  other  supplier)  for  the  additional 
load,  or  if  the  unauthorized  overrun  is 
small.  Western  will  generally  (with  PG 
and  E's  concurrence)  agree  to  serve  the 
unauthorized  ovemm  at  ten  times  the 
applicable  CVP  power  rates.  Should  this 
situation  occur,  the  customer  will  be 
responsible  for  initiating  an  immediate 
request  for  an  increase  in  CRD  in 
accordance  with  Western's  procedure 
3.6. 

Procedure  3.8:  Western  believes  that 
determining  the  MEFPC  in  advance  for 
an  extended  period  will  make  the 
administration  of  the  First  Preference 
Customer  allocations  easier.  The  5-year 
period  was  chosen  to  coincide  with  the 
opening  of  the  statutory  window  for 
serving  new  First  Preference  Customers. 

The  10  percent  provision  was  included 
to  ensure  that  the  First  Preference 
Customers,  as  well  as  Western's  other 
customers,  are  protected  from  adverse 
conditions  not  anticipated  in  the  AACS. 

Procedure  3.9:  First  Preference 
Customers  are  entitled  up  to  a  Fixed 
percentage  of  the  additional  output  of 
the  powerplants  in  the  Counties  of 
Origin  by  Reclamation  Law.  Since  this 
entitlement  can  only  be  reduced  to  meet 
the  needs  of  the  Project,  a  load  level 
withdrawal  would  only  reduce  a  First 
Preference  Customer's  current 
allocation.  The  resulting  lost  allocation 
could  be  immediately  requested  by  the 
First  Preference  Customer,  returning  its 
CRD  to  the  before-withdrawal 
magnitude.  The  ultimate  result  is  that 
the  load  level  withdrawal  would  have 
no  impact  on  the  CRD  of  the  First 
Preference  Customers.  Therefore. 
Western  will  not  subject  First 
Preference  Customers  to  a  load  level 
withdrawal. 

Procedure  3.10:  Western  feels  that  6- 
months'  advance  notice  will  give  it 


sufficient  time  to  process  the  reduction 
and  modify  its  billing  records 
accordingly.  Given  the  manner  in  which 
Western  is  triggering  its  First  Preference 
Customer  withdrawals,  it  will  not  be 
reinstating  any  power  returned  by  a 
First  Preference  Customer.  Such  returns 
will  be  used  to  serve  the  loads  of  the 
customers  at  the  1,152  MW  load  level, 
which  may  or  may  not  be  reinstated 
depending  upon  the  MSD  at  that  load 
level. 

Procedure  3.11:  As  with  other  power 
sales  contracts,  sales  of  power  to  First 
Preference  Customers  are  dependent 
upon  the  availability  of  facilities  to 
deliver  the  power.  To  the  extent  that  the 
availability  of  facilities  is  dependent 
upon  the  existence  of  additional 
contracts,  then  the  sale  of  power  to  First 
Preference  Customers  will  depend  upon 
the  existence  of  such  contracts. 

Procedure  3.12:  Contractual  changes 
might  be  required  to  implement  these 
procedures  with  respect  to  some  First 
Preference  Customers.  Western  will  not 
grant  any  increases  in  CRD  to  such  First 
Preference  Customers  until  the  power 
sales  contract  of  that  customer  has  been 
modified  to  reflect  the  provisions  of 
these  procedures. 

Procedure  4.1:  First  Preference 
Customers  are  guaranteed  by 
reclamation  law  up  to  25  percent  of  the 
additional  output  made  available  to  the 
CVP  by  the  integration  of  the  generating 
plants  in  the  Counties  of  Origin  into  the 
CVP.  Since  this  quantity  is  fixed  once 
the  MEFPC  has  been  determined,  it  is 
not  subject  to  withdrawal  for  load  level, 
or  to  serve  the  loads  of  other  First 
Preference  Customers.  As  a 
consequence  of  this  fact,  a  load  level 
withdrawal  (1,152  MW  load  level 
withdrawal)  will,  through  the 
computational  process  of  determining  an 
amount  to  be  withdrawn  from  each 
customer,  reduce  the  amount  of  CRD 
allocated  to  a  First  Preference  Customer, 
precipitating  a  First  Preference 
Customer  withdrawal  to  restore  the 
withdrawn  CRD.  Because  the  customer 
group  for  a  First  Preference  Customer 
withdrawal  to  serve  preference 
customers  in  Trinity  County  is  the  same 
as  the  customer  group  for  a  1,152  MW 
load  level  withdrawal,  a  First  Preference 
Customer  withdrawal  for  preference 
customers  in  Trinity  County  can  be 
eliminated  by  excluding  First  Preference 
Customers  in  Trinity  County  from  the 
1.152  MW  load  level  withdrawal. 
However,  since  Sacramento  Municipal 
Utility  District  (SMUD)  is  not  subject  (by 
contract)  to  withdrawals  to  serve  First 
Preference  Customers  in  Tuolumne  and 
Calaveras  Counties,  the  customer  group 
for  the  1,152  MW  load  level  withdrawal 
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and  a  First  Preference  Customer 
withdrawal  for  preference  customers  in 
Tuolumne  and  Calaveras  Counties  is  not 
the  same,  and  therefore,  a  First 
Preference  Customer  withdrawal  for 
preference  customers  in  Tuolumne  and 
Calaveras  Counties  will  have  to  be 
initiated  each  time  there  is  an  1,152  MW 
load  level  withdrawal. 

Procedure  4.2:  First  Preference 
Customers  in  Trinity  are  exempt  from 
withdrawal  and  SMUD  currently  has  a 
contract  exemption  from  withdrawals  to 
serve  First  Preference  Customers  in 
Tuolumne  and  Calaveras  Counties. 

Procedure  4.3:  A  Westlands 
Withdrawal  will  be  necessary  only  to 
the  extent  that  Westlands'  entitlement 
exceeds  its  CRD.  Prior  to  that  time,  any 
withdrawal  of  CRD  from  Westlands  will 
result  in  a  request  from  Westlands  for 
additional  CRD  from  their  entitlement, 
forcing  a  Westlands  withdrawal.  The 
net  effect  of  this  whole  process  is  that 
each  time  there  is  a  First  Preference 
Customer  withdrawal,  there  will  be  a 
subsequent  Westlands  withdrawal,  and 
the  amount  of  Westlands  CRD  to  be 
withdrawn  will  equal  the  amount  of 
CRD  withdrawn  from  Westlands  to 
serve  the  rights  of  the  First  Preference 
Customers. 

Procedure  4.4:  Since  SMUD  has  been 
excluded  from  First  Preference 
Customer  withdrawals,  the  20  percent 
provision  in  the  definition  of  "P"  in  the 
proposed  procedures  is  no  longer 
necessary,  and  has  been  changed  to 
total  CRD  to  simplify  the  computational 
procedures. 

Procedure  4.5:  Because  the  0.5  MW 
limit  on  withdrawal  is  not  removed  from 
P  prior  to  the  computations,  multiple 
iterations  of  the  formula  in  procedure  4.5 
may  be  required  to  complete  the 
withdrawal. 

Procedure  4.6:  Since  Western  expects 
that  sometime  within  the  next  18  to  24 
months  the  Western  system  wil  be 
capable  to  exceeding  the  1,152  MW  load 
level  limit  at  any  time,  necessitating  a 
1,152  MW  load  level  withdrawal.  First 
Preference  Customer  withdrawal,  and  a 
Westlands  withdrawal.  Western  intends 
to  issue  a  notice  this  spring  to  all  CVP 
customers  of  pending  withdrawals  to  be 
effective  17  months  ti-om  the  date  of  the 
letter  and  remain  effective  until  the 
expiration  of  most  contracts  in  the  year 
2004. 

The  17-month  notice  period  is 
consistent  with  the  longest  notification 
period  in  any  of  Western's  customer 
power  sales  contracts. 

Procedure  4.7:  Since  reductions  in 
CRD  by  First  Preference  Customers 
either  will  not  affect  the  MSD  or  will  be 
manifested  in  a  reduced  MSD,  and 
possibly  a  reinstatement  of  power  at  the 


1,152  MW  load  level,  Western  will  not 
separately  reinstate  withdrawals  of 
power  for  First  Preference  Customers. 

Procedure  5.1:  See  Supplementary 
Information  procedure  4.3. 

Procedure  5.2:  SinCe  Western  has 
taken  the  position  that  no  customer  shall 
have  its  CRD  reduced  below  0.5  MW, 
and  because  some  of  Western's 
customers  have  CRD's  equal  to  0.5  MW, 
the  0.5  MW  is  Firm  CRD  and  must  be 
removed  from  a  customer's  CRD  prior  to 
determining  the  amount  of  Westlands 
Withdrawable  Power  included  in  a 
customer's  CRD.  This  adjustment  is 
reflected  in  the  10  MW  (20  customers  * 
0.5  MW)  subtraction  from  the  total  of 
the  original  allocations  of  Westlands 
unused  entitlement  under  the  Power 
Marketing  Plan  of  1981  in  the  formula 
presented  in  procedure  5.2. 

Procedure  5.3:  Self  Explanatory. 

Procedure  5.4:  The  application  of  the 
formula  is  straightforward.  The  results 
are  rounded  up  to  ensure  that  sufficient 
entitlement  is  recovered  from  the 
allocations  of  Westlands  Withdrawable 
Power  to  satisfy  the  needs  of  Westlands 
Water  District. 

Procedure  5.5:  The  90-day  advance 
notice  provision  is  consistent  with  the 
longest  period  required  by  all  of 
Western's  power  sales  contracts. 

Procedure  5.6:  Refer  to  procedure  7.4. 

Procedure  6.1  and  6.2:  Western 
reserves  the  right  to  change  the 
procedures  for  withdrawing  at  the  925 
MW  and  1,050  MW  load  levels,  but  does 
not  anticipate  doing  so  at  this  time.  In 
addition,  no  such  change  will  be 
promulgated  without  consent  of  the 
affected  parties,  as  required. 

Procedure  6.3:  Withdrawing  from  a 
customer's  total  CRD  and  not  just  its 
Firm  CRD.  will  violate  many  of  the 
principles  and  policies  Western  has 
adopted  to  encourage  energy 
conservation,  load  management,  and  the 
widespread  use  of  Federal  power.  In 
addition,  withdrawing  from  the  total 
CRD  would  increase  Western's 
administrative  burden  by  requiring 
Western  to  determine  and  keep  track  of 
the  withdrawals  made  from  the  different 
categories  of  CRD.  To  avoid  this 
problem.  Western  will  determine  the 
amount  to  be  withdrawn  based  on  a 
customer's  contribution  to  the  MSD  and 
subtract  it  from  a  customers  Firm  CRD. 

Procedure  6.4:  Western  in  previous 
withdrawals  established  a  policy  of 
withdrawing  until  a  customer's  CRD 
reached  less  than  25  kW  before  it 
terminated  the  customer's  contract. 
Once  the  contract  was  terminated,  the 
customer  ceased  to  be  a  customer  of 
Western.  The  impact  of  such  a  policy, 
given  Western  reinstatement  policy,  was 
to  shift  that  CRD  to  the  larger  customers 


at  the  expense  of  the  smaller  customers. 
Western  no  longer  considers  this  an 
equitable  policy,  and  therefore,  has 
decided  to  place  a  limit  on  the  amount 
of  CRD  that  can  be  withdrawn  from  a 
customer.  At  0.5  MW  the  average  annual 
cost  of  serving  a  customer  roughly 
equals  the  revenues  obtained  from  such 
service.  Consequently,  it  is  generally  not 
economic  for  Western  to  serve 
customers  with  CRD's  below  0.5  MW.  In 
addition.  Western  feels  that  the  policy 
of  guaranteeing  all  of  its  customers  a 
CRD  of  0.5  MW  embodies  the  principle 
of  its  widespread  use  policy  in  that  each 
customer  is  assured  that  it  will  remain  a 
customer  of  Western,  and  retain 
benefits  fi^m  Federal  power  for  the  term 
of  the  customer's  power  sales  contract 

Procedure  6.5:  Western  believes  that 
20  percent  of  the  Firm  CRD  of  all  of  our 
customers  should  be  sufficient  to  serve 
the  needs  of  the  First  Preference 
Customers,  and  the  limitations  of  the 
1,152  MW  load  level.  In  addition,  the 
expiration  of  the  Renewable  Resource. 
Diversity,  and  other  Contracts  in  1994 
offer  additional  sources  of  reductions  in 
CRD  to  support  the  First  Preference 
Customers  as  well  as  the  1,152  load 
level  limit  (It  is  not  Western's  intent  to 
announce  at  this  time  that  any^contracts 
will  not  be  renewed  in  1994.  Western  is 
simply  pointing  out  that  one  alternative 
to  further  withdrawals,  if  necessary,  is 
allowing  these  contracts  to  expire. 

These  procedures  do  not  apply  to  a 
situation  where  more  power  is  required 
to  be  withdrawn  than  the  amounts  listed 
in  procedure  6.5.  If  it  appears  that  such  a 
situation  will  exist  Western  will 
formulate  additional  procedures,  as 
necessary,  at  that  time. 

Procedure  6.6:  This  formula 
contemplates  withdrawing  WD  from  the 
allocation  of  a  customer  whether  or  not 
that  customer  is  making  full  use  of  the 
allocation.  In  this  way  the  formula  does 
not  penalize  a  customer  for  not  using  its 
allocation,  although  multiple  iterations 
of  the  formula  may  be  required  to 
reduce  the  MSD  to  1.152  MW.  In 
addition,  this  formula  does  not  penalize 
those  customers  with  lower  loss  factors, 
or  those  customers  which  contribute  less 
to  the  MSD. 

Procedure  6.7:  This  procedure 
recognizes  that  the  formula  of  procedure 
6.6  will  not  yield  a  number  in  CRD  units. 
The  consequence  is  that  multiple 
iterations  will  be  required  to  reduce  the 
MSD  to  1,152  MW. 

Procedure  6.8:  By  application  of 
reclamation  law.  First  Preference 
Customers  are  not  subject  to 
withdrawals  to  serve  load  level.  It  is 
necessary  to  include  First  Preference 
Customers  in  Calaveras  and  Tuolumne 
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Counties  only  to  satisfy  other 
contractual  commitments.  The 
consequence  of  such  action  is  that  each 
1.152  MW  load  level  withdrawal  will 
necessitate  a  First  Preference  Customer 
withdrawal  to  serve  the  needs  of  the 
First  Preference  Customers  in  Calaveras 
and  Tuolumne  Counties. 

Procedure  6.9:  Since  both  the  1.152 
MW  load  level  withdrawal  and  the  First 
Preference  Customer  withdrawal  will 
reduce  Westland's  CRD,  a  Wesflands 
withdrawal  may  be  necessary  to  restore 
the  withdrawn  CRD  to  WeStlands.  A 
Westlands  withdrawal  may  also  be 
recessarj-  any  time  Westlands  requests 
additional  CRD. 

Procedure  6.10:  Consistent  with  past 
practice,  Western  may  reinstate  CRD 
under  the  conditions  described  in 
procedure  6.10  (see  section  7). 

Procedure  6.11:  Western  intends  to 
continue  its  current  load  control 
program.  In  addition.  Western  is 
considering  reinstating  CRD  lost  as  the 
result  of  a  withdrawal  in  months  when 
Western's  MSD  is  not  expected  to 
exceed  1.152  MW  to  encourage  customer 
participation  in  Western's  load  control 
program. 

Procedure  6. 12:  Western  recognizes 
that  it  is  possible  for  a  1,152  load  level 
withdrawal  to  occur  without 
withdrawals  occurring  at  the  925  or 
1,050  MW  load  levels.  Western  reserves 
the  right  to  assign  the  loads  to  that  load 
level  which  will  minimize  withdrawals 
to  all  of  its  customers. 

Procedure  7.1:  Western  will  reinstate 
Westlands  Withdrawable  Power  or  Firm 
CRD  in  proportion  to  the  amount  of  CRD 
withdrawn. 

Procedure  7.2:  In  the  case  of  a  1.152 
load  level  reinstatement,  the  amount  to 
be  reinstated  will  be  equal  to  the 
difference  between  the  MSD  and  1,152 
MW  (MSD— 1,152)  or  the  amount  of 
CRD  withdrawn  to  date.  A  1,152  MW 
load  level  reinstatement  will  necessitate 
a  reinstatement  of  Westlands 
Withdrawable  Power. 

Procedure  7.3:  Since  the  formula  in 
procedure  7.1,  under  the  conditions  of  a 
1,152  load  level  reinstatement,  will  not 
yield  an  answer  in  CRD  units,  multiple 
iterations  of  the  formula  will  be  required 
to  complete  a  reinstatement.  Since  each 
iteration  of  a  withdrawal  at  the  1,152 
MW  load  level  involved  rounding  up, 
the  reinstatement  procedure  must  also 
employ  this  rounding  mechanism  to  be 
equitable  to  all  customers.  Any  other 
rounding  procedure  would  require  more 
iterations,  which  would  favor  those 
customers  with  the  greatest  amount  of 
power  withdrawn.  The  ultimate  result  of 
another  procedure  would  be  to  shift 
power  from  those  customers  with  the 
least  withdrawn  CRD  (generally  those 


customers  with  the  smaller  CRD's),  to 
those  customers  with  the  most 
withdrawn  CRD  (generally  those 
customers  with  the  larger  CRD's). 

Procedure  7.4:  This  procedure 
contemplates  that  a  Westlands 
reinstatement  may  occur  if  Westlands 
Water  District  should  return  any  portion 
of  their  allocated  CRD  to  Western,  or  as 
a  result  of  a  1,152  MW  load  level 
reinstatement,  a  previously  withdrawn 
portion  of  the  Westlands  entitlement  is 
reinstated. 

Procedure  7.5:  Because  normal 
rounding  may  result  in  reinstating  more 
CRD  than  is  available  for  reinstatement, 
the  results  of  the  computation  of 
procedure  7.1  will  be  rounded  down  to 
the  nearest  1  kW. 

Procedure  7.6:  Conditions  may  occur 
which  would  necessitate  a  withdrawal 
of  CRD  immediately  following  a 
reinstatement  of  CRD.  Such  an 
occurrence  increases  the  administrative 
"workload  with  little,  if  any,  benefit  to 
the  customers.  In  general,  if  Western 
determines  that  the  cost  or  benefits  of  a 
reinstatement  do  not  justify  the 
reinstatement.  Western,  under  such 
circumstances,  may  deny  a 
reinstatement. 

Transition  of  Procedures — Western 
has  revised  the  proposed  procedures 
published  in  the  January  16, 1985, 
Federal  Register  after  careful 
consideration  of  all  comments.  In  this 
section  of  the  notice,  the  relevant  and 
significant  issues  raised  during  this 
proceeding  are  identiHed,  along  with 
Western's  response.  As  noted  in  the 
preamble  of  this  notice.  Western's 
detailed  response  to  each  comment  is 
contained  in  a  booklet  which  will  be 
mailed  to  all  customers  and  interested 
parties  at  least  1-week  prior  to  the 
public  comment  forum  in  this 
proceeding.  The  following  traces  the 
transition  of  the  withdrawal  procedures 
from  the  January  16, 1985.  proposal  to 
the  final  proposal  presented  in  this 
notice. 

Withdrawals  to  Serve  Project  Use — 
There  were  many  customer  objections  to 
one  or  more  of  tie  provisions  presented 
in  section  1  of  the  proposed  procedures. 
For  the  reasons  described  in  the 
Supplementary  Information  of  this 
Federal  Register  notice.  Western 
decided  to  postpone  the  formulation  of 
procedures  for  Project  Use  withdrawals. 
Since  Western  decided  to  postpone  the 
formulation  of  the  procedures  for  Project 
Use  withdrawals,  there  is  no  reason  to 
discuss  the  concepts  presented  in 
procedures  1.1  through  1.8  of  the 
proposed  procedures,  and  consequently, 
section  2  of  the  proposed  Hnal 
procedures  repiaces  section  1  of  the 
proposed  procedures. 


Allocations  to  First  Preference 
Customers — Procedures  3.1  and  3.2  of 
the  Tinal  proposed  procedures  embody 
the  main  concept  presented  by 
procedures  2.1  and  2.2  of  the  proposed 
procedures.  Much  of  the  narrative 
presented  in  the  proposed  procedures 
has  been  eliminated  to  emphasize  the 
central  concept 

With  respect  to  the  alternatives 
presented  in  the  proposed  procedures,  a 
dichotomy  developed  between 
Western's  preference  customers.  Hie 
First  Preference  Customers  preferred  a 
modified  version  of  Alternative  3,  while 
the  remaining  customers  preferred 
Alternative  1.  Western,  for  the  reasons 
given  in  3.3  of  the  Supplementary 
Information,  chose  the  modified  version 
of  Alternative  1  presented  in  procedure 

3.3  of  the  final  proposed  procedures. 
The  concept  embodied  in  procedure 

2.4  of  the  proposed  procedures  has  been 
expanded  and  included  in  procedure  3.8 
of  the  Final  proposed  procedures.  Many 
of  Western's  preference  customers 
objected  to  the  modification  of  the 
MEFPC  on  a  yearly  basis  because  it  did 
not  give  the  customer  much  of  a 
planning  horizon.  In  addition,  many 
customers  were  concerned  that  longer 
term  entitlement  determinations  would 
not  take  into  account  adverse  water 
conditions.  The  modiHed  version 
presented  in  procedure  3.8  attempts  to 
take  into  account  all  of  these  factors  by 
providing  for  a  5-year  predetermination 
of  the  MEFPC,  monitoring  it  on  a  yearly 
basis  to  detect  adverse  changes  in  water 
conditions,  and  reserving  the  right  to 
modify  the  MEFPC  to  mitigate  the 
impact  of  any  adverse  conditions. 

Procedure  2.5  of  the  proposed 
procedures  has  been  split  into  two  parts 
and  incorporated  into  procedures  3.4 
and  3.8  of  the  final  proposed  procedures. 
The  first  portion  of  procedure  2.5,  which 
deals  with  the  relationship  of  the  CRD 
and  the  MEFPC,  has  been  expanded  to 
become  procedure  3.4  in  the  final 
proposed  procedures.  The  intent  of 
procedure  3.4  of  the  final  proposed 
procedures  is  to  explicitly  describe  the 
conversion  of  a  CRD  to  a  MEFPC 
quantity  and  a  MEFPC  quantity  to  a 
CRD  to  preclude  any  questions  or 
confusion  which  might  be  caused  by  the 
conversion  process. 

The  remaining  portion  of  procedure 

2.5  of  the  proposed  procedures  has  been 
expanded  and  explicitly  described  in 
procedure  3.8.  The  expansion  was  made 
to  avoid  any  confusion  concerning 
Western's  meaning  of  the  phrase 
"withdraw  an  amount  of  the  customer's 
CRD  which  is  proportionate  to  such 
excess." 
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Procedure  2.6  of  the  proposed 
procedures  is  now  procedure  3.6  of  the 
proposed  final  procedures,  and  has  been 
expanded  to  describe  how  allocations 
will  be  made  if  requests  for  First 
Preference  Customer  power  exceeds  the 
available  remaining  MEFPC.  This 
expansion,  as  with  many  of  the  other 
expansions  included  in  the  final 
proposed  procedures,  was  made  in 
response  to  comments  made  by 
Western's  customers. 

Based  upon  customer  comments 
concerning  the  1  MW  automatic 
increase  in  CRD,  the  shortness  of  the 
notification  period  associated  with 
increases  of  greater  than  1  MW  in  CRD. 
and  Western's  desire  that  First 
Preference  Customers  request  only  the 
CRD  they  will  actually  use.  Western  has 
changed  procedure  2.7  of  the  proposed 
procedures  to  expand  the  notification 
period  to  6  months  and  eliminate  the 
automatic  increase  provision  presented 
in  the  proposed  procedures.  Procedure 
2.7  is  now  procedure  3.7  of  the  proposed 
final  procedures. 

The  essential  concept  of  procedure  2.8 
of  the  proposed  procedures  is  embodied 
in  procedure  3.2. 

Procedure  2.9  of  the  proposed 
procedures  is  now  procedure  3.10  of  the 
final  proposed  procedures.  Based  upon 
customer  comments  and  Western's 
reevaluation  of  its  own  processing  time 
requirements,  the  4  months'  advance 
notice  has  been  changed  to  6  months' 
advance  notice.  For  the  reasons  given  in 
procedure  3.9  of  the  Supplementary 
Information,  procedure  3.9  of  the  final 
proposed  procedures  was  added. 

Procedures  2.10  through  2.10.4  of  the 
proposed  procedures,  concerning  the 
qualification  requirements  for  becoming 
a  First  Preference  Customer,  have  been 
eliminated.  Such  requirements  are  set 
forth  in  Reclamation  Law  and  need  not 
be  restated  in  these  procedures. 

Procedure  3.11  and  3.12  state  two 
important  concepts  which  Western 
believes  should  be  incorporated  in  the 
final  proposed  procedures.  The  rationale 
behind  the  creation  of  these  new 
procedures  contained  in  procedures  3.11 
and  3.12  of  the  Supplementary 
Information  of  the  final  proposed 
procedures. 

Withdrawals  to  Serve  the  Rights  of 
First  Preference  Customers — Procedure 
3.1  as  presented  in  the  proposed 
procedures  has  been  eliminated.  The 
important  concept  presented  in  that 
procedure  (determination  of  the  amount 
of  power  to  be  withdrawn  from  the  CVP 
customers  to  satisfy  the  rights  of  the 
First  Preference  Customers)  has  been 
incorporated  into  the  other  procedures 
of  the  final  proposed  procedures.  The 
new  procedure  4.1  describes  the 


conditions  under  which  a  First 
Preference  Customer  withdrawal  will  be 
accomplished,  and  essentially 
incorporates  procedure  3.10  of  the 
proposed  procedures  by  specifying  that 
the  withdrawal  will  be  initiated  by  a 
1.152  MW  load  level  withdrawal.  The 
rationale  for  the  procedure  is  presented 
in  procedure  4.1  of  the  Supplementary 
Information  of  the  final  proposed 
procedures. 

Because  of  the  method  chosen  by 
Western  to  do  first  preference 
withdrawals,  procedure  3.2  of  the 
proposed  procedures  is  no  longer 
necessary  (SMUD  is  not  subject  to 
withdrawals  to  serve  the  rights  of  First 
Preference  Customers  in  Tuolumne  and 
Calaveras  Counties),  therefore, 
procedure  3.2  has  been  eliminated  from 
the  final  proposed  procedures. 

Several  of  Western's  customers  have 
expressed  disapproval  of  proposed 
procedures  3.3  and  3.5.  Western  does 
not  agree  with  the  objections  presented 
by  these  customers.  However,  in  an 
attempt  to  satisfy  these  customers' 
objections,  and  simplify  the  procedures. 
Western  has  eliminated  these 
procedures  from  the  final  proposed 
procedures  and  substituted  procedure 
4.2  in  their  place. 

The  concepts  of  proposed  procedures 
3.4  and  3.7  have  been  incorporated  into 
procedure  4.5  of  the  final  proposed 
procedures.  The  apportionment 
described  by  procedure  3.7  of  the 
proposed  procedures  has  been  changed 
to  reflect  the  new  conditions 
surrounding  the  initiation  of  a  first 
preference  withdrawal.  The  rationale  for 
the  change  is  provided  by  4.4  of  the 
Supplementary  Information  of  the  final 
proposed  procedures. 

I^Y>cedure  3.8  has  been  shortened  and 
is  now  procedure  4.7  in  the  final 
proposed  procedures.  No  separate 
reinstatement  of  CRD  withdrawn  to 
serve  the  needs  of  the  First  Preference 
Customers  is  contemplated  by  Western. 
The  rationale  behind  this  decision  is 
given  in  4.7  of  the  Supplementary 
Information  of  the  final  proposed 
procedures. 

Western  has  extended  the  90-day 
notification  period  of  procedure  3.9  of 
the  proposed  procedures  to  17  months 
based  upon  the  requests  of  its  customers 
and  the  longest  notification  period 
required  by  its  customer  contracts.  This 
extension  is  procedure  4.6  in  the  final 
proposed  procedures.  For  further 
information  see  4.6  of  the 
Supplementary  Information  of  the  final 
proposed  procedures. 

Withdrawals  to  Serve  West  lands 
Water  District — The  concepts  contained 
in  procedures  4.1  through  4.6  of  the 
proposed  procedures  (procedures  5.1 


through  5.6  of  the  final  proposed 
procedures)  have  not  changed  in  the 
final  proposed  procedures.  The  formula 
presented  in  procedure  4.2  of  the 
proposed  procedures  has  been  modified 
slightly  to  make  it  distinguishable  from 
the  other  formulas  presented  in  the  final 
proposed  procedures,  procedure  4.3  has 
been  changed  to  incorporate  the  current 
stance  on  Project  Use  withdrawals,  and 
A  replaces  WD  in  the  formula  of 
procedure  4.4  in  the  proposed 
procedures. 

In  addition,  procedure  4.5  of  the 
proposed  procedures  has  been 
expanded  into  procedures  5.6.  7.4. 7.5. 
and  7.6  of  the  final  proposed  procedures 
to  specifically  define  the  reinstatement 
process  for  Westlands  Withdrawable 
Power. 

The  notice  period  in  the  first  part  of 
procedure  4.6  of  the  proposed 
procedures  has  been  extended  to  90 
days  to  make  the  notification  period 
consistent  with  the  longest  notification 
period  required  by  a  customer  power 
sales  contract  Procedure  4.6  of  the 
proposed  procedures  is  procedure  5.5  of 
the  final  proposed  procedures. 

Load  Level  Withdrawals. — ^There  is 
no  change  between  procedure  5.1  of  the 
proposed  procedures  and  procedure  6.1 
of  the  final  proposed  procedures. 

The  specific  limitation  described  by 
procedure  5.2  of  the  proposed 
procedures  has  been  eliminated  in  favor 
of  the  general  and  more  flexible  wording 
of  procedure  6.5.3  of  the  final  proposed 
procedures. 

Procedures  5.3  and  5.4  of  the  proposed 
procedures  have  been  combined  and  the 
basic  concept  of  both  procedures  has 
been  incorporated  into  procedure  6.11  of 
the  final  proposed  procedures.  Hie  basic 
purpose  in  condensing  procedures  5J 
and  5.4  of- the  proposed  procedures  was 
to  simplify  the  procedures  by  presenting 
the  core  concepts  contained  in  the 
procedures  while  leaving  the  details  of 
participation  in  Western's  load 
monitoring  program  to  the  contracts 
which  Would  govern  a  customer's 
participation  in  Western's  load 
monitoring  program. 

The  basic  concept  of  procedure  5.5  of 
the  proposed  procedures  is  now 
procedure  6.12  of  the  final  proposed 
procedures. 

Because  Western  has  decided  to 
initiate  a  First  Preference  Customer 
withdrawal  after  the  occurrence  of  a 
1,152  MW  load  level  withdrawal,  the 
notice  provisions  of  the  First  Preference 
Customer  withdrawal  determine  or 
constrain  the  notice  provisions  of  the 
1.152  MW  load  level  withdrawal. 
Western  has  satisified  both  obligations 
by  notifying  each  customer  of  pending 
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withdrawals  which  may  occur  any  time 
after  August  1987.  As  a  consequence  of 
these  developments,  procedure  5.6  of  the 
proposed  procedures  is  not  necessary 
and  has  been  eliminated  from  the  Hnal 
proposed  procedures. 

Since  it  is  Western's  intention  not  to 
change  the  925  or  1,050  .MW  load  level 
withdrawal  procedures  at  this  time,  the 
core  concepts  of  procedures  5.7  through 
5.8.3  of  the  proposed  procedures  have 
been  condensed  into  procedures  6.2, 
6.5.1  and  6.5.2  of  the  final  proposed 
procedures. 

The  concepts  contained  in  procedures 
5.9.1.  5.9.2..  5  9.3.2,  and  5.9.3.5  of  the 
proposed  procedures  have  been 
replaced  by  procedures  6.1,  6.2.  6.4,  6.5, 
and  6.8.  respectively,  of  the  final 
proposed  procedures.  In  addition,  one  of 
Western's  customers,  SMUD,  has 
submitted  detailed  comments  explaining 
why  it  believes  Western's  proposal  to 
exempt  a  portion  of  all  customer's 
allocations  from  withdrawal  is  a 
violation  of  a  Memorandum  of 
Understanding  (MOU)  between  SMUD 
and  Western.  The  pertinent  provisions 
of  the  MOU  are  discussed  in  the  January 
16. 1985  Federal  Register  notice,  at  50  FR 
2509.  In  these  proposed  final  procedures, 
the  basic  difference  is  that  the  first  290 
MW  of  SMUD's  CRD  are  exempted  from 
withdrawal  for  any  purpose.  Other 
customers  have  only  a  0.5  MW 
exemption.  Furthermore,  19.4  percent  of 
SMUDs  firm  CRD  is  subject  to 
withdrawal,  while  20  percent  of  other 
customers'  firm  CRD  may  be  withdrawn. 
As  contemplated  by  the  NIOU,  these 
proposed  final  procedures  meet  both  the 
letter  and  the  spirit  of  the  MOU  and 
other  contractual  provisions  between 
SMUD  and  Western. 

The  limitations  provided  in 
procedures  5.9.3.1  and  5.9.3.3  of  the 
proposed  procedures  have  been 
eliminated  and  replaced  by  the  general 
limitation  of  procedure  6.3  of  the  final 
proposed  procedures.  The  rationale  for 
procedure  6.3.  and  subsequent 
elimination  of  procedures  5.9.3.1  and 
5.9.3.2.  is  provided  in  6.3  of  the 
Supplementary  Information  of  the  final 
proposed  procedures. 

TTie  treatment  of  Westlands  Water 
District  in  the  1,152  MW  load  level 
withdrawal,  as  described  in  procedure 
5.9.3.4  of  the  proposed  procedures,  has 


been  modified  to  fit  the  withdrawal 
procedures  formulated  by  Western  in  its 
final  proposed  procedures.  These  new 
procedures  are  presented  in  procedure 

6.9  of  the  final  proposed  procedures. 
Western  has  selected  Alternative  2  of 

procedure  5.9.4  of  the  proposed 
procedures  for  dealing  with  the  102  MW 
load  level.  This  alternative  provides  that 
there  will  be  no  102  MW  load  level 
withdrawal.  Western  sees  no  reason  to 
treat  those  customers,  added  as  a  result 
of  an  increase  in  load  level,  any 
differently  than  its  other  customers 
when  it  comes  to  load  level 
withdrawals,  especially  since  they  are 
already  in  a  less  advantageous  position 
because  of  the  Westlands  withdrawable 
power.  Consequently,  any  reference  to  a 
102  MW  load  level  has  been  eliminated 
from  the  final  proposed  procedures. 

Western  has  selected  Alternative  1  of 
procedure  5.9.5  of  the  proposed 
procedures  for  dealing  with  1.152  MW 
load  level  withdrawals  (procedure  6.6  of 
the  final  proposed  procedures). 
Withdrawal  of  allocations,  based  upon 
the  principle  of  customer  contribution  to 
the  MSD,  is  the  fairest  means  of 
withdrawing  power  allocations  when  a 
load  level  is  exceeded.  Such  a  procedure 
has  less  impact  on  those  customers  that 
contribute  to  the  system  diversity.  This 
procedure  is  consistent  with  Western's 
past  practice  of  making  load  level 
withdrawals,  and  its  desire  to  encourage 
conservation  and  load  control  which 
benefits  all  customers. 

Based  upon  customer  comments, 
customer  contracts,  and  Western's 
reevaluation  of  relationship  of  the  First 
Preference  Customer  withdrawals  and 
Wesdands  withdrawals  to  the  1152  MW 
load  level  withdrawal  (as  described  by 
procedure  5.9.6  of  the  proposed 
procedures].  Western  has  combined 
Alternative  1  and  Alternative  2  to 
develop  a  procedure  for  dealing  with 
First  Preference  Customer  withdrawals 
and  Westland  withdrawals  as  a  result  of 
a  1.152  MW  load  level  withdrawal.  The 
new  procedures  are  presented  in 
procedures  6.8  and  6.9  of  the  final 
proposed  procedures. 

Western  has  restated  procedure  5.9.7 
of  the  proposed  procedures  in  procedure 

6.10  of  the  final  proposed  procedures. 
Procedure  5.9.7  has  been  further 
expanded  to  provide  a  formula  for 


reinstatements  in  procedures  7.1.  7.2. 
and  7.3  of  the  final  proposed  procedures. 

Regulatory  Requirements 

Regulatory  Flexibility  Act  of  1980— 
Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.),  each 
agency,  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  Western  has  determined  that 
this  proceeding  relates  to  an 
administrative  service  of  withdrawing 
power,  and  therefore  is  not  a  rule  within 
the  purview  of  the  Regulatory  Flexibility 
Act.  Under  5  U.S.C.  6012(2),  services  are 
not  considered  "rules"  within  the 
meaning  of  the  act.  Therefore.  Western 
believes  that  no  flexibility  analysis  is 
required. 

Determination  Under  Executive  Order 
12291— DOE  has  determined  that  this  is 
not  a  major  rule  because  it  does  not 
meet  the  criteria  of  section  1(b)  of 
Executive  Order  12291,  46  FR  13193 
(February  19, 1981).  Western  has  an 
exemption  from  sections  3,  4,  and  7  of 
Executive  Order  12291. 

National  Environmental  Policy  Act — 
Western  is  required  to  conduct  an 
environmental  evaluation  of  certain 
power  marketing  actions  in  compliance 
with  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  and  the  DOE 
regulations  published  in  the  Federal 
Register  (45  FR  20694,  as  amended). 
Under  the  DOE  guidelines.  Western  will 
make  an  evaluation  and  determination 
of  the  possible  environmental  impacts  of 
the  proposed  withdrawal  procedures. 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
this  proceeding  will  be  available  for 
inspection  and  copying  at  the 
Sacramento  Area  Office,  Western  Area 
Power  Administration,  1825  Bell  Street. 
Sacramento,  California  95825,  (916)  440- 
2084. 

Issued  at  Golden.  Colorado.  August  9, 1985. 
William  H.  aagett.  ^ 

Administrator. 
{FR  Doc.  85-19655  Filed  8-15-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtli  Care  Hnancing  Administration 

42  CFR  Part  405 

[BERC-337-P] 

Medicare  Program;  Limitations  on  ttie 
Reimbursement  of  Nonpttysician 
Medical  Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACnoN:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  regulations  that  govern  determining 
reasonable  charges  for  certain 
nonphysician  medical  services  under  the 
Medicare  Supplementary  Medical 
Insurance  Program  (Part  B). 

*  An  additional  charge  factor  would 
be  added  to  those  currenUy  taken  into 
consideration  by  carriers  in  determining 
reasonable  charges  for  nonphysician 
services,  supplies,  and  equipment  that 
are  reimbursed  on  a  reasonable  charge 
basis.  This  new  factor,  the  "inflation- 
indexed  charge,"  would  represent  the 
reasonable  charge  from  the  preceding 
fee  screen  year  plus  an  inflation 
adjustment  factor. 

•  For  fee  screen  years  beginning  on  or 
after  October  1, 1986,  the  inflation 
adjustment  factor  to  be  used  in 
determining  the  inflation-indexed  charge 
would  be  the  annual  change  in  the  level 
of  the  consumer  price  index  for  urban 
consumers  for  the  12-month  period 
ending  on  March  31.  For  the  fee  screen 
year  beginning  on  October  1, 1985,  the 
inflation  adjustment  factor  would  be 
zero. 

DATE  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  September  16, 
1985. 

ADDRESS:  Mail  comments  to:  Health 
Care  Financing  Administration. 
Department  of  Health  and  Human 
Services,  Attention:  BERC-337-P,  P.O. 
Box  26676,  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave..  SW., 

Washington.  D.C.;  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Blvd.,  Baltimore,  Maryland. 

In  commenting,  please  refer  to 
BERC-337-P.  Comments  will  be 
available  for  public  inspection,  as  they 
are  received,  beginning  approximately 
three  weeks  after  pubhcation  of  this 
document,  in  Room  309-G  of  the 


Department's  o^ces  at  200 
Independence  Ave.,  SW.,  Washington, 
D.C.  on  Monday  through  Friday  of  eadi 
week  from  8:30  a.m.  to  5:00  p.m.,  phone 
(202]  245-7890. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stan  Weintraub,  (301)  597-5345. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

SecUon  1842(b)(3)  of  the  Social 
Security  Act  (the  Act)  provides  that 
payment  under  the  Medicare 
Supplementary  Medical  Insurance 
Pro-am  (Part  B)  for  physician  and  other 
medical  services  must  be  based  on 
reasonable  charges.  Under  section 
1842(b)(3)(B)  of  the  Act  and 
implementing  regulations  at  42  CFR 
405.502,  reasonable  charges  for  a  service 
may  not  exceed  the  lowest  of — 

•  Actual  charges; 

•  Physician's  or  supplier's  customary' 
charges; 

•  Prevailing  charges  of  physicians  or 
suppliers  in  the  locality;  or 

•  Charges  applicable  for  a  comparable 
service,  under  comparable 
circumstances,  to  the  policyholders  and 
subscribers  of  the  carrier  processing  the 
Medicare  claim. 

Moreover,  other  factors,  with  respect 
to  a  speciHc  item  or  service,  that  are 
determined  to  be  appropriate  and 
necessary  to  use  in  judging  whether 
charges  are  inherently  reasonable  must 
be  considered. 

In  addition,  the  paragraph  following 
section  1842(b)(3)(F)  of  the  Act  provides 
that  Medicare  Part  B  payments  for 
medical  services,  supplies,  and 
equipment  that  generally  do  not  vary 
significantly  in  quality  from  one  supplier 
to  another  must  be  based  on  a 
reasonable  charge  that  does  not  exceed 
the  lowest  charge  level  at  which  the 
items  or  services  are  widely  and 
consistently  available  in  a  locality, 
except  to  the  extent  and  under  the 
circumstances  specified  by  the 
Secretary. 

As  required  by  the  paragraph 
following  section  1842(b)(3)(F)  of  the 
Act.  customary  and  prevailing  charge 
levels  for  non-physician  services,  other 
than  clinical  diagnostic  laboratory 
services,  are  updated  annually  on 
October  1st  of  each  year  based  on 
charges  in  the  12-month  period  (ending 
March  31st]  and  preceding  the  update. 

n.  Proposed  Changes 

While  section  1842(b)(3)  of  the  Act 
requires  that  customary  and  prevailing 
charges  he  taken  into  consideration  in 
determining  reasonable  charges,  these 
are  not  the  exclusive  factors  that  may  be 


considered  in  determining  reasonable 
charges. 

The  reasonable  charge  methodology 
used  to  determine  reimbursement  for 
Part  B  services  has  been  criticized  as  an 
inherently  inflationary  system  because 
actual  charges,  which  have  continued  to 
increase  steadily  over  time  and  are  not 
necessarily  related  to  actual  costs,  affect 
such  subsequent  year's  reasonable 
charges.  As  a  control  on  the  rate  of 
increase  in  Medicare  payments  for 
physicians'  services,  increases  in 
prevailing  charges  (recognized  for 
reimbursement  by  Medicare]  are  limited 
(as  required  in  the  paragraph  following 
section  1842(b)(3)(F)  of  the  Act)  to 
amounts  that  are  justified  by 
appropriate  economic  index  data.  On 
the  other  hand,  year-to-year  increases  in 
charges  for  other  Part  B  services, 
supplies,  and  equipment  are  not 
currently  controlled. 

To  help  control  outlays  for  Part  B 
services.  Congress  enacted  section  2306 
of  the  Deficit  Reduction  Act  of  1984 
(Pub.  L.  98-369),  which  amended  section 
1842(b]  of  the  Act  by  imposing  a 
limitation  on  physician  fees  for  a  15- 
month  period  beginning  on  July  1, 1984. 
Furthermore,  section  2303  of  Pub.  L  98- 
369  amended  section  1833  of  the  Act  to 
establish  fee  schedules  to  control 
payments  for  clinical  diagnostic 
laboratory  tests  in  lieu  of  the  reasonable 
charge  determination. 

While  this  recent  legislation 
established  fiscal  constraints  for 
physician  and  clinical  diagnostic 
laboratory  services,  reimbursement  for 
all  other  Part  B  services  paid  for  on  a 
reasonable  charge  basis  has  been  and, 
continues  to  be,  virtually  unconstrained. 
'    It  is  our  view  that  increases  in  the 
level  of  reimbursement  for  nonphysician 
services,  supplies,  and  equipment 
beyond  the  general  level  of  increase  in 
the  CPI  (that  is,  beyond  increases 
justified  by  a  supplier's  or  provider's 
costs]  are  not  reasonable  despite 
increases  in  customary  or  prevailing 
charges. 

In  addition,  we  believe  that  suppliers 
should  focus  their  attention  on  the  need 
for  efficient  delivery  of  these  items  and 
services.  Therefore,  we  are  proposing  to 
establish  an  additional  criterion  for 
determining  the  reasonable  charge  for 
purposes  of  Medicare  payment  for  these 
items  and  services.  A  new  S  405.509 
would  provide  the  following: . 

•  An  additional  charge  factor  would 
be  added  to  those  currently  taken  into 
consideration  by  carriers  in  determining 
reasonable  charges  for  nonphysician 
services,  supplies,  and  equipment  that 
are  reimbursed  on  a  reasonable  charge 
basis.  This  new  factor,  the  "inflation- 
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indexed  charge,"  would  represent  the 
reasonable  charge  from  the  preceding 
fee  screen  year  plus  an  inflation 
adjustment  factor. 

•  For  fee  screen  years  beginning  on  or 
after  October  1, 1986,  the  inflation 
adjustment  factor  to  be  used  in 
determining  the  inflation-indexed  charge 
would  be  the  annual  change  in  the  level 
of  the  consumer  price  index  for  urban 
consumers,  as  compiled  by  the  Bureau 
of  Labor  Statistics,  for  the  12-month 
period  ending  on  March  31.  For  the  fee 
screen  year  beginning  on  October  1, 
1985,  the  inflation  adjustment  factor 
would  be  zero. 

We  would  also  propose  conforming 
changes  in  §§  405.502  and  405.511. 

In  our  view,  the  one-year  inflation 
adjustment  factor  of  zero  is  justified 
only  in  order  to  compensate  for 
increases  in  reasonable  charges  that 
have  occurred  over  the  last  several 
years  in  excess  of  the  general  rate  of 
inflation.  We  refer  the  reader  to  the 
table  on  year-to-year  percentage 
increases  in  section  IV.A.  of  this 
document.  It  should  be  noted  that 
customary  and  prevailing  charges  will 
continue  to  be  calculated  and  updated 
as  required  by  section  1842(b)(3)  of  the 
Act  and  these  calculations  would  not  be 
affected  by  the  changes  proposed  by 
diese  regulations.  The  amount 
determined  as  the  reasonable  charge 
(that  is,  currently  the  lowest  of  either  the 
actual  charge,  customary  charge, 
prevailing  charge,  comparable  service 
charge,  inJierently  reasonable  amount, 
or  lowest  charge  level)  would  thus  also 
be  limited  by  an  inflation-indexed 
charge  applied  to  FY  1985  reasonable 
charges  in  determining  FY  1986 
reasonable  charges.  In  subsequent 
years,  the  reasonable  charge  inflation 
adjustment  factor  would  be  tied  to  the 
annual  change  in  the  CPI. 

The  effect  of  this  proposal  would  be  to 
apply  reimbursement  limitations  on  Part 
B  payments  for  nonphysician  services, 
supplies,  and  equipment  reimbursed  on 
a  reasonable  charge  basis.  These 
limitations  would  be  similar  to  those 
imposed  on  physician  services.  The 
items  and  services  that  would  be 
affected  by  these  proposed  changes 
include  the  following: 

•  Durable  medical  equipment  (DME), 
such  as  oxygen,  oxygen  equipment, 
wheelchairs,  and  hospital  beds. 

•  Ambulance  services. 

•  Prosthetic  devices,  braces,  and 
artificial  limbs  and  eyes. 

•  Outpatient  physical  therapy  and 
speech  pathology  services. 

•  Portable  X-ray  services. 

•  Certain  medical  supplies  used  in 
connection  with  home  dialysis  delivery 
systems. 


This  proposal  would  not  apply  to  rural 
health  clinic  services,  ambulatory 
surgical  center  services  covered  by  the 
facility  payment  rate,  and  clinical 
diagnostic  laboratory  tests  because 
these  services  are  reimbursed  on  other 
than  a  reasonable  charge  basis.  In 
addition,  this  proposal  would  not  apply 
to  services  provided  on  a  bill-to-bill 
basis  by  health  maintenance 
organizations  (HMOs)  and  competitive 
medical  plans  (CMPs).  However,  for 
services  furnished  under  arrangements 
by  cost-based  HMOs  and  CMPs,  the 
proposed  changes  would  apply  to 
services  that  are  limited  by  the 
reasonable  charge  (see  §§  417.532(a) 
and  417.546(b)). 

It  should  be  noted  that,  although  the 
Medicare  economic  index  is  specifically 
designed  to  limit  the  year-to-year 
increases  in  prevailing  charges  for 
physicians'  services,  we  are  proposing 
(from  October  1, 1986  onward)  to  use  a 
more  general  index  for  these 
nonphysician  services;  that  is,  the  CPI 
for  all  urban  consumers  (U.S.  city 
average),  as  compiled  by  the  Bureau  of 
Labor  Statistics.  The  CPI-Urban  is  a 
more  appropriate  index  to  use  for 
inflating  reasonable  charge  levels  (of 
nonphysician  services,  supplies  and 
equipment)  than  the  CPI-medical 
because  the  primary  goods  paid  for  are 
wheelchairs,  hospital  beds,  and  other 
equipment.  These  goods,  although 
fundamentally  different  in  their  nature, 
are  subject  to  similar  input  cost 
increases  as  other  manufactured  goods 
whereas  the  primary  components  of  the 
CPI-Medical  are  medical  professional 
services.  Moreover,  the  CPI-Urban  is 
already  used  to  update  some  other 
nonphysician  services,  that  is,  the 
clinical  diagnostic  laboratory  fee 
schedules  (section  1833  of  the  Act).  We 
specifically  invite  comments  on  this  part 
of  our  proposal. 

III.  Technical  Changes 

There  are  two  listed  items  of  DME, 
standard  hospital  beds  and  wheelchairs, 
that  are  subject  to  the  lowest  charge 
level  provisions  under  section 
1842(b)(3)(F)  of  the  Act.  Section  405.511 
provides  that  the  lowest  charge  level  for 
these  items  must  be  updated 
semiannually — on  July  1,  based  on 
charge  data  derived  from  claims 
processed  during  the  preceding  January 
through  March  period;  and  on  January  1, 
based  on  charge  data  derived  from 
claims  processed  during  the  preceding 
July  through  September  period. 

The  updating  of  the  lowest  charge 
levels  for  hospital  beds  and  wheelchairs 
on  July  1  and  January  1  is  inconsistent 
with  changes  to  the  update  periods  for 
reasonable  charges  for  physicians'  and 


other  medical  services  that  were  made 
to  section  1842(b)  of  the  Act  by  section 
2306(b)  of  Pub.  L  9ft-369.  Section  1842(b)  . 
of  the  Act  now  requires  that  the 
updating  of  the  customary  and 
prevailing  charge  levels  occur  on 
October  1  instead  of  July  1  of  each  year. 
beginning  on  October  1. 1985. 

In  order  to  make  the  update  changes 
for  items  subject  to  the  lowest  charge 
levels  consistent  with  the  update  change 
(October  1)  for  physicians'  and  other 
medical  services,  we  are  proposing  that 
scheduled  updates  for  lowest  charge 
levels  be  on  an  annual  basis  (that  is. 
October  1),  beginning  on  October  1. 
1986.  The  annual  update  would  be  based 
on  charge  data  incurred  or  submitted  on 
claims  processed  by  carriers  during  the 
12-month  period  of  April  1st  through 
March  31st  preceding  October  1st  of 
each  year. 

We  believe  that  items  subject  to  the 
lowest  charge  levels  are  no  more 
volatile  or  subject  to  wide  swings  in 
charges  than  physicians'  and  other 
medical  services  that  are  updated  on  an 
annual  basis.  Therefore,  for  the  purpose 
of  administrative  simplicity,  we  are 
proposing  to  update  the  lowest  charge 
levels  on  an  annual  basis  in  the  same 
manner  as  physicians'  and  other 
medical  services.  We  believe  that  this 
approach  would  help  avoid  both  the 
possibility  of  carrier  errors  and 
confusion  on  the  part  of  suppliers. 

rv.  Regulatory  Impact  Analysis 

A.  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  on  any  proposed  major 
rule.  A  major  rule  is  defined  as  any 
regulation  that  is  likely  to:  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

We  estimate  that  implementation  of 
this  rule  would  result  in  Medicare 
savings  of  approximately  $750  million 
during  the  next  five  years,  distributed  as 
follows: 
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As  required  by  Executive  Order  12291. 
this  proposed  rule  is  considered  a  major 
rule  because  the  $100  million  threshold 
is  exceeded.  Therefore,  we  are  providing 
an  initial  regulatory  impact  analysis. 

Medicare  spending  for  DME, 
prosthetic  devices,  ambulance 
transportation,  and  other  non-physician 
medical  services  during  FY  1984  equaled 
approximately  $1.15  billion  and 
represented  an  estimated  5.6  percent  of 
total  Part  B  spending.  We  believe  that 
the  bulk  of  spending  (approximately 
two-thirds)  that  would  be  limited  under 
this  rule  is  for  DME.  We  further  estimate 
that  without  restraints  expenditures  will 


rise  to  approximately  $1.5  billion  in  FY 
1986  for  these  items  and  services, 
representing  an  aruiual  increase  of 
about  15  percent.  Part  of  this  increase  in 
total  payments  is  due  to  increased 
demand,  while  a  portion  simply  reflects 
increased  charges  for  the  same  items. 
Estimated  program  savings  for  FY 

1986  are  equal  to  the  expected  increase 
in  reasonable  charges  from  FY  1985  to 
FY  1986.  Estimated  savings  during  FY 

1987  through  FY  1990  ($700  million)  are  a 
combination  of:  (1)  savings  from  the 
effects  of  the  FY  1986  limit  on 
reasonable  charges  carried  forward 
through  FY  1990.  and  (2)  the  difference 
between  the  changes  in  the  CPI 
throughout  the  period  and  the  estimated 
changes  that  would  occur  in  the 
reasonable  charge  levels  without 
restraints.  Historically,  reasonable 
charges  have  increased  at  a  higher  rate 
than  the  general  CPI  as  described  in  the 
table  below. 
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The  percentage  increases  in  the  table 
above  show  that  the  percentage 
increases  in  Medicare  Part  B  reasonable 
charges  per  enrollee  have  far  exceeded 
the  increases  in  the  CPI  for  medical  care 
for  the  period  of  1979  through  1983.  In 
particular,  the  nonphysician  services 
that  is.  those  services  for  which  we  are 
proposing  limitations,  appear  to  be 
increasing  in  a  relatively  unconstrained 
manner.  From  1979  to  1983.  these 
services,  as  a  percentage  of  total 
Medicare  Part  B  services,  have 
increased  from  6.8  percent  to  9.1 
percent.  We  believe  that  this  increase 
results,  to  some  extent,  from  a  lack  of 
control  or  limitations  on  charges  for 
Medicare  Part  B  nonphysician  services, 
supplies,  and  equipment. 

The  year-to-year  percentage  increase 
may  be  affected  by  increased  utilization. 
We  have  taken  the  effects  of  increased 
enrollment  into  account  by  analyzing 
per  capita  expenditures.  Nonetheless, 
we  believe  that  a  substantial  portion  of 
the  increase  is  due  to  excessive  charges. 
The  increase  for  the  virtually 


unconstrained  nonphysician  services 
exceeds  the  increase  for  Medicare 
services  to  which  fiscal  constraints  are 
applied.  In  addition,  the  CPI  for  medical 
services  was  lower  than  the  CPI  for  all 
urban  consumers  for  1979  and  1980. 
whereas  the  percentage  of  certain 
nonphysician  services  has  continued  to 
increase  dramatically  throughout  the 

1979  to  1983  period. 

We  reviewed  a  sample  of  the 
prevailing  charge  data  available  to  us 
for  certain  nonphysician  services  from 

1980  through  1984.  These  data  are  not 
collected  and  reported  systematically 
for  all  nonphysician  services,  and  we 
cannot  determine  whether  our  available 
data  is  representative  for  all  such 
services.  Nonetheless,  our  analysis 
showed  that,  although  the  all-urban  CPI 
increase  for  that  period  was  26.1 
percent,  the  majority  of  the  prevailing 
charges  for  nonphysician  services  that 
were  reviewed  exceeded  the  CPI  rate  of 
increase. 

Savings  would  accrue  to  beneficiaries 
obtaining  items  and  services  frt>m 


suppliers  accepting  assignment  because 
increases  in  coinsurance  amounts  (20 
percent  of  reasonable  charges)  would  be 
restrained  as  a  result  of  the  new  factor 
for  determining  reasonable  charges. 

On  the  other  hand,  suppliers  not 
accepting  assignment  may  charge 
beneficiaries  the  difference  between 
their  actual  charge  and  our  reasonable 
charge,  in  addition  to  the  20  percent 
coinsurance  amount.  Many  suppliers 
accept  assignment  only  for  some  of  the 
items  and  services  they  furnish  and 
make  their  assignment  decisions  on  a 
case-by-case  basis.  Further,  those 
suppliers  that  routinely  accept 
assignment  for  all  Medicare  covered 
items  and  services  are  not  compelled  to 
continue  to  do  so.  To  the  extent  that 
suppliers  increase  their  charges  and 
change  their  assignment  behavior  in 
response  to  this  change,  beneficiaries' 
liability  would  be  affected  in  a 
corresponding  manner. 

We  estimate  that  implementation  of 
the  revised  payment  methodology  would 
cost  approximately  $3.4  million  of  initial 
file  conversions,  claims  processing 
changes,  and  the  first  run  of  base  year 
charges.  Once  the  system  is 
implemented,  the  annual  cost  of 
updating  the  charge  screens  would  equal 
approximately  $200,000. 

The  proposed  provision  to  perform 
lowest-charge-level  updates  annually  at 
the  same  time  as  other  updates  is  not 
likely  to  result  in  significantly  different 
payment  amounts.  We  would  expect 
some  savings  in  Medicare  program 
administrative  costs.  However,  as  a 
percentage  of  total  administrative 
expenses,  and  as  compared  to  the 
overall  impact  of  this  rule,  it  would  be 
negligible. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  and  publish  an 
initial  regidatory  flexibility  analysis  for 
proposed  regulations  unless  the 
Secretary  certiHes  that  the  reguiations 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

For  purposes  of  the  RFA,  all  suppliers 
of  Part  B  items  and  services  are 
considered  small  entities.  Since  all 
nonphysician  suppliers  that  currently 
bill  under  Part  B  would  be  affected  by 
this  rule,  it  is  clear  that  a  substantial 
number  of  small  entities  could  be 
affected.  In  accordance  with 
Departmental  guidelines  for 
implementing  the  RFA.  if  the  annual 
impact  of  a  rule  on  small  entities  is  three 
to  five  percent  or  more,  then  it  should  be 
considered  significant. 
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While  we  have  some  data  regarding 
overall  payments  to  nonphysician 
suppliers,  we  are  unable  to  project  the 
impact  on  particular  types  of  items  or 
services  that  would  be  affected.  To 
illustrate  this  point,  some  items  are 
purchased  from  large  supply  companies 
that  also  produce  a  wide  range  of 
products  unaffected  by  this  rule.  In  these 
instances,  the  impact  of  restraining 
payment  increases  imder  Medicare  Part 
B  may  be  minimal.  In  other  instances, 
the  items  affected  may  represent  the 
products  of  an  entire  business 
enterprise,  in  which  case  the  impact 
may  be  more  significant. 

Recognizing  that  this  proposal  would 
affect  some  suppliers  more  than  others, 
we  believe  that  a  significant  number 
may  be  impacted  by  more  than  the  three 
to  five  percent  threshold.  Therefore,  we 
conclude  that  this  proposal  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Alternatives  Considered 

We  considered  taking  no  action 
regarding  unwarranted  increases  in 
charges  for  nonphysician  Part  B 
services.  However,  to  do  so  would  result 
in  imreasonably  high  payments  by  the 
Medicare  program,  and,  in  the  form  of 
additional  coinsurance  liability,  by 
Medicare  beneficiaries.  It  could  also  be 
perceived  as  imfairly  discriminatory 
against  other  providers  and  suppliers 
who  are  subjected  to  payment  limits  of 
various  kinds.  Additionally,  we  hope  to 
create  long-term  incentives  to  restrain 
the  rapidly  rising  charges  for  Part  B 
items  and  services.  To  take  no  action 
would  result  in  disincentives  and 
undercut  that  goal. 

An  alternative  method  of  restraint  on 
increases,  which  would  establish 
specific  price  index  values  for  each  type 
of  Part  B  item,  was  considered  but 
rejected. 

D.  Conclusion 

A  benefit  that  would  result  from  this 
proposal  is  increased  control  over  the 
rate  of  increase  of  Part  B  expenditures. 
By  hmiting  reasonable  charges  to  a  zero 
percent  increase  for  one  year  and 
limiting  increases  in  reasonable  charges 
in  the  future,  we  would  pay  some 
suppliers  substantially  less  than  they 
would  expect  to  receive  in  Medicare 
revenues  in  the  absence  of  this  proposal. 
Although  we  are  not  proposing  to  reduce 
payment  for  any  particular  item  or 
service,  the  program  savings  we  would 
achieve  would  be  experienced  as  more 
limited  increases  in  revenues  by  the 
suppliers.  Suppliers  would  be  motivated 
to  limit  charge  increases  in  the  future  to 
no  more  than  the  rate  of  increase  in  the 
CPI.  They  also  could  have  some 


increased  incentive  to  refuse  to  accept 
assignment,  which  could  result  in 
increased  costs  to  some  beneficiaries. 
Nonetheless,  we  believe  that  the 
benefits  are  sufficient  to  outweigh  the 
potential  adverse  effects. 

In  conclusion,  we  believe  that  this  is  a 
moderate  restraint  on  suppliers  and 
consistent  with  similar  restraints  on  all 
other  program  participants. 

,E.  Paperwork  Reduction  Act 

These  proposed  changes  would  not 
impose  information  collection 
requirements;  consequently,  they  need 
not  be  reviewed  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

V.  Other  Required  Information 

A.  Public  Comment 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  if  we  decide  to 
proceed  with  a  final  rule,  we  will 
consider  all  comments  that  we  receive 
by  the  date  specified  in  the  "Date" 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

B.  List  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities,  Health 
maintenance  organizations  (HMO), 
Health  professions.  Kidney  diseases. 
Laboratories,  Medicare,  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  X-rays. 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

We  are  proposing  to  amend  42  CFR 
Part  405,  Subpart  E  as  set  forth  below: 

Subpart  E — Criteria  for  Determination 
of  Reasonable  Charges; 
Reimbursement  for  Services  of 
Hospital  Interns,  Residents,  and 
Supervising  Physicians 

1.  The  authority  citation  for  Subpart  E 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1814(b).  1832, 1833(a), 
1842(b)  and  (h),  1861(b)  and  (v),  1862(a)(14), 
leeeU).  1871.  I88I.  I886  and  1887  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302. 1395f(b],  1395k.  1395i(a),  1395u(b]  and 
(h),  1395x(b)  and  (v),  1395y(a)(14),  1395cc(a). 
isgshh.  1395IT,  1395WW  and  1395xx). 

2.  The  Table  of  Contents  of  Subpart  E 
is  amended  by  adding  the  title  of  a  new 
§  405.509  to  read  as  follows: 


Subpart  E— Criteria  for  Determination  of 
Reasonable  Ctiarges;  Reimbureefnent  for 
Services  of  Hospital  Interns,  Residents,  arKl 
Supervising  Ptiysicians 

*  «        *        *        * 

S  405.509    Determining  inflation-indexed 
charges. 

*  «         «         •         * 

3.  Section  405.502  is  amended  by 
adding  a  new  paragraph  (a)(4) 
(previously  reserved)  to  read  as  follows 
(the  introductory  language  of  paragraph 
(a)  is  being  reprinted  without  change  for 
the  convenience  of  the  reader): 

§405.502    Criteria  for  determining 
reasonable  disrges. 

(a)  Criteria.  The  law  allows  for 
flexibility  in  the  determination  of 
reasonable  charges  to  accommodate 
reimbursement  to  the  various  ways  in 
which  health  ser\'ices  are  furnished  and 
charged  for.  The  criteria  for  determining 
what  charges  are  reasonable  include: 

«  e  *  «  * 

(4)  In  the  case  of  medical  services. 
supplies,  and  equipment  that  are 
reimbursed  on  a  reasonable  charge 
basis  (excluding  physicians'  services), 
the  inflation-indexed  charges  as 
determined  under  5  405.509. 
***** 

4.  A  new  {  405.509  is  added  to  read  as 
follows: 

§  405.509    Determining  inflation-indexed 
charges. 

(a)  Definition.  For  purposes  of  this 
section,  "inflation-indexed  charge" 
means  the  reasonable  charge  for 
services,  supplies  and  equipment, 
reimbursed  on  a  reasonable  charge 
basis  (excluding  physician's  services), 
that  is  in  effect  on  September  30  of  the 
previous  fee  screen  year  plus  any 
increase  resulting  from  the  application 
of  an  inflation  adjustment  factor,  as 
described  in  paragraph  (b)  of  this 
section. 

(b)  Application  of  inflation  adjustment 
factor  to  determine  inflation-indexed 
charge.  (1)  For  fee  screen  years 
beginning  on  or  after  October  1, 1986, 
the  inflation-indexed  charge  is 
determined  by  adjusting  the  reasonable 
charges  in  effect  on  September  30  of  the 
previous  fee  screen  year  by  the  annual 
change  in  the  level  of  the  consumer 
price  index  for  all  urban  consumers,  as 
compiled  by  the  Bureau  of  Labor 
Statistics,  for  the  12-month  period 
ending  on  March  31  of  each  year. 

(2)  For  the  fee  screen  year  beginning 
October  1, 1985,  the  inflation  adjustment 
factor  is  zero. 

5.  Section  405.511  is  amended  by 
redesignating  and  revising  the 
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introductory  language  in  paragraph  (a) 
as  paragraph  (a)(1);  revising  and 
redesignating  paragraphs  (a)(1)  through 
(a)(4)  as  paragraphs  (a)(l)(i)  through 
(a)(l)(iv);  adding  a  new  paragraph 
(a)(l)(v);  designating  the  flush  paragraph 
that  follows  the  current  paragraph  (a)(4) 
as  paragraph  (a)(2);  and  revising 
paragraph  (c),  to  read  as  follows: 

§  405.5 1 1    Reasonable  ettarget  for  medical 
services,  supplies,  and  equipment 

(a)  General  rule.  (1)  A  charge  for  any 
medical  service,  supply,  or  equipment 
(including  equipment  servicing)  that  in 
the  judgment  of  the  Secretary  generally 
does  not  vary  signficantly  in  quality 
from  one  supplier  to  another  (and  that  is 
identified  by  a  notice  published  in  the 
Federal  Register)  may  not  be  considered 
reasonable  if  it  exceeds: 

(i)  The  customary  charge  of  the 
supplier  (see  §  405.503); 

(ii)  The  prevailing  charge  in  the 
locality  (see  §  405.504); 

(iii)  The  charge  applicable  for  a 
comparable  service  and  under 
comparable  circumstances  to  the 
policyholders  or  subscribers  of  the 
carrier  (see  S  405.508): 

(iv)  The  lowest  charge  level  at  which 
the  item  or  service  is  widely  and 
consistently  available  in  the  locality 
(see  paragraph  (c)  of  this  section);  or 

(v)  The  inflation-indexed  charges,  as 
determined  under  §  405.509.  in  the  case 
of  medical  services,  supplies,  and 
equipment  that  are  reimbursed  on  a 
reasonable  charge  basis  (excluding 
physicians'  services). 

(2)  In  the  case  of  laboratory  services, 
paragraph  (a)(1)  of  this  section  is 


applicable  to  services  furnished  by 
physicians  in  their  ofHces.  by 
independent  laboratories  (see 
§  405.1310(a))  and  to  services  furnished 
by  a  hospital  laboratory  for  individuals 
who  are  neither  inpatients  nor 
outpatients  of  a  hospital.  Allowance  of 
additional  charges  exceeding  the  lowest 
charge  level  can  be  approved  by  the 
carrier  on  the  basis  of  unusual 
circumstances  or  medical  complications 
in  accordance  with  {  405.506. 

(c)  Calculating  the  lowest  charge 
level  The  lowest  charge  level  at  which 
an  item  or  service  is  widely  and 
consistently  available  in  a  locality  is 
calculated  by  the  carrier  in  accordance 
with  instructions  from  HCFA  as  follows: 

(1)  For  items  or  services  furnished  on 
or  before  September  30. 1986. 

(i)  A  lowest  charge  level  is  calculated 
for  each  identified  item  or  service  in 
January  and  July  of  each  year. 

(ii)  The  lowest  charge  level  for  each 
identified  item  or  service  is  set  at  the 
25th  percentile  of  the  charges  (inciured 
or  submitted  on  claims  processed  by  the 
carrier)  for  that  item  or  service,  in  the 
locality  designated  by  the  carrier  for  this 
purpose,  during  the  second  calendar 
quarter  preceding  the  determination 
date.  Accordingly,  the  January 
calculations  will  be  based  on  charges 
for  the  July  through  September  quarter 
of  the  previous  calendar  year,  and  the 
July  calculations  will  be  based  on 
charges  for  the  January  through  March 
quarter  of  the  same  calendar  year. 

(2)  For  items  or  services  furnished  on 
or  after  October  1, 1986. 


(i)  A  lowest  chai<ge  level  is  calculated 
for  each  identiRed  item  or  service  in 
October  of  each  year. 

(ii)  The  lowest  charge  level  for  each 
identiHed  item  or  service  is  set  at  the 
25th  percentile  of  the  charges  (incurred 
or  submitted  on  claims  processed  by  the 
carrier)  for  that  item  or  service,  in  the 
locality  designated  by  the  carrier  for  this 
purpose,  during  the  12-month  period  of 
April  1  through  March  31  preceding  the 
fee  screen  year  (October  1  through 
September  30)  for  which  the  item  or 
service  was  furnished. 

(3)  Lowest  charge  levels  for 
laboratory  services.  In  setting  lowest 
charge  levels  for  laboratory  services,  the 
carrier  will  only  consider  charges  made 
for  laboratory  services  performed  by 
physicians  in  their  o^ices,  by 
independent  laboratories  which  meet 
coverage  requirements,  emd  for  services 
furnished  by  a  hospital  laboratory  for 
individuals  who  are  neither  inpatients 
on  outpatients  of  a  hospital. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  No.  13.773,  Medicare — Hospital 
Insurance  F*rogram) 

Dated:  May  28. 1985. 
Carolyne  K.  Davis, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  July  29, 1985. 
Maisarat  M.  Heckler, 
Secretary. 
(FR  Doc  85-19784  Filed  8-15-85j  8:45  amj 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12529  of  August  14,  1985 

President's  Commission  on  Americans  Outdoors 


IFR  Uoc.  85-19905 
FilRd  8-16-85;  10:51  am) 
Billin);  code  3195-01-M 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  statutes  of 
the  United  States  of  America,  including  the  Federal  Advisory  Committee  Act, 
as  amended  (5  U.S.C.  App.  I),  and  in  order  to  revise  the  name  of  a  presidential 
advisory  commission  to  better  describe  its  areas  of  responsibility,  and  to 
extend  the  date  within  which  the  commission  must  complete  its  responsibil- 
ities, it  is  hereby  ordered  that  Executive  Order  No.  12503  is  amended  as 
follows: 

The  title  of  the  Order  and  Section  1(a)  are  amended  by  deleting  "Presidential 
Commission  on  Outdoor  Recreation  Resources  Review"  and  inserting  in  lieu 
thereof  "President's  Commission  on  Americans  Outdoors";  and 

Section  4(b)  of  the  Order  is  revised  to  provide  as  follows: 

"The  Commission  shall  submit  its  report  no  later  than  December  31, 1986,  and 
shall  terminate  30  days  after  its  report.". 


a 


crv^Aflx^ 


THE  WHITE  HOUSE, 
August  14,  1985. 


\  KX-9UL><t^^ 


Editorial  note:  For  the  White  House  announcement  on  the  appointment  of  the  Chairman  and 
members  of  the  President's  Commission  on  Americans  Outdoors,  which  was  released  on  August 
15. 1985.  see  the  Weekly  CompHation  of  Presidential  Documents  (vol.  21.  no.  33). 
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Rules  and  Regulations 


Fedetal   Register 
Vol.  SO.  No.  160 

Monday.  August  19.  198S 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docuniems  ha*ing 
general  applicabnity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  o(  Federal  Regulatons.  which  is 
publisfted  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  fisted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARnMENT  OF  AGRICULTURE 

Rural  ElectrffiCTtion  Administration 

7  CFR  Part  1772 

(REA  Bulletin  345-185,  REA  Form  397g] 

Performance  Specification  for  Line 
Concentrators 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Final  rale. 

summary:  REA  hereby  amends  7  CFR 
1772^7,  Incorporation  by  Reference  of 
Telephone  Standards  and 
Specifications,  by  issuing  a  revised 
Bulletin  345-185.  REA  Form  397g. 
Performance  Specification  for  Line 
Concentrators.  The  revised  form  reflects 
the  rapid  pace  of  changes  in  this 
equipment  and  inciudea  new 
development!  considered  advantageous 
to  REA  borrowers  and  their  subscribers. 
All  manufacturers  of  line  concentrator 
equipment,  and  eventually  many  REA 
borrowers,  will  be  impacted  in  that 
REA's  requirements  will  reflect  state  of 
the  art  technology  and  will  thus  permit 
the  constrjction  of  the  best,  most  cost- 
effective  facilities  possible. 
EFFECTWE  DATE:  July  29, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

C.  F.  Buster.  Jr^  Acting  Director 
Telecommunications  Engineering  and 
Standards  Division,  Rural  Electrification 
Administration,  Washington,  DC  20250. 
telephone  (202)  382-8663.  The  Final 
Impact  Analysis  describing  the  options 
considered  in  developing  this  rule  and 
the  impact  of  implementing  each  option 
is  available  on" request  from  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act  as 
amended  (7  U AC.  901  el  seq.J,  REA 
hereby  amends  7  CFR  1772.97, 
Incorporation  by  Reference  of 
Telephone  Standards  and 


Specifications,  by  issuing  a  revised 
Bulletin  34&-185,  REA  Form  397g, 
Performance  Specification  for  ij^e 
Concentrators.  This  action  has  been 
reviewed  in  accordance  with  Executive 
Order  12291.  Federal  Regulation.  The 
action  will  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  (3)  result  in  significant  adverse 
effects  on  competition,  employment, 
investment  or  productivity  and  therefore 
has  been  determined  to  be  "not  major". 
This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act 
This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.851, 
Rural  Telephone  Loans  and  Loan 
Guarantees  and  10.852,  Rural  Telephone 
Bank  Loans. 

Background 

The  present  REA  Form  397g  was 
developed  in  May  197a  Since  that  time, 
developments  in  technology  have 
rendered  the  requirements  contained 
therein  obsolescent.  The  concentrator  is 
an  efficient  means  of  providing  service 
to  small  clusters  of  subscribers  in  less 
densely  populated  areas.  Thus  use  of  the 
latest  technology  in  concentrators  will 
pennit  REA  borrowers  to  provide  the 
best,  most  co.'st-efFective  service  possible 
to  rural  America. 

This  revised  specification  sets 
standards  for  electrical  parameters 
which  are  important  for  satisfactory 
operation.  These  minimum  requirements 
will  not  affect  the  current  designs  or 
manufacturing  techniques  of 
concentrators. 

REA  publised  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  on 
July  10, 1964.  Volume  49.  No.  133,  page 
28071.  There  were  no  comments  a«  a 
result  of  this  proposal. 

List  of  Subjects  in  7  CFR  Fart  1772 

Loan  programs — communications, 
telecommunications,  incorporations  by 
reference. 

In  view  of  the  above,  REA  hereby 
amends  7  CFR  Part  1772. 

1.  The  authority  citation  for  7  CFR 
Part  1772  continues  to  read: 

Authority:  7  U.S.C.  901  et  seq. 

2.  Section  1772.97  is  amended  by 
revising  the  entry  345-185  to  read  as 
follows: 


§  1772.97    Incorporation  by  ntmtmnem  at 
telephone  standard*  and  tpocHicatioR*. 

*  *  •  a  • 

345-185 Form  397g 

Performance  Specificatioa  for  line 

Concentrators. 

•         •         *         •         • 

Dated:  July  29, 198&. 
Jack  Van  Mark, 

Acting  Adniinistmtor. 

fFR  Doc.  85-16643  FiJed  8-16-85;  845  anj 

BUJJNG  CODE  3Sia-1»4l 


Farmers  Home  Adn^lnistiaBon 
7  CFR  Part  1»42 

Community  Facility  Loans  and  Grants 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACTION:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
Community  Facilities  regulations  to 
renumber  a  form.  This  action  is 
necessary  in  order  to  number  the  form 
according  to  FmHA's  revised  numbering 
system.  The  effect  of  this  action  is  to 
change  from  a  dual  numbering  system  to 
a  single  system. 

EFFECTIVE  OATt:  August  19,  1985. 

FOR  FURTHER  INFORMATION  CONTACTS 

Boianie  Justice,  Loan  Specialist, 
Community  Facilities  Division.  Farmers 
Home  Administration.  USDA,  Room 
6304  South  Building,  14th  and 
Independence  Avenue.  SW, 
Washington.  D.C.  2025a  telephone:  (202) 
382-1490. 

SUPPLEMENTARY  INFORMATIOM:  This 

final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  Agency  management  in 
that  is  does  not  affect  either  FmHA 
borrowers  in  particular  or  the  public  in 
general.  Form  FniHA  442-43  is  being 
renumbered  to  Form  FmHA  1942-43. 

It  is  the  policy  of  this  Department  to 
publish  for  comment  rules  relating  to 
public  property,  loa.ns.  grants,  benefits, 
or  ccntracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action  however,  is 
not  published  for  proposed  rulemaking 
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since  it  involves  only  internal  Agency 
management,  and  publication  for 
comments  is  unnecessary. 

The  FmHA  program  and  projects 
which  are  affected  by  these  instructions 
are  subject  to  State  and  local  review 
under  section  401  of  the 
intergovernmental  Cooperation  Act  and 
section  204  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act. 

This  change  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmFA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

The  Catalog  of  Federal  Domestic 
Assistance  program  affected  is  No. 
10.423,  Community  Facilities  Loans. 

List  of  Subjects  in  7  CFR  Part  1942 

Business  and  industry.  Community 
development.  Community  facilities. 
Grant  programs — Housing  and 
community  development.  Industrial 
park.  Loan  programs — Housing  and 
commujiity  development.  Loan  security, 
Rural  areas.  Waste  treatment  and 
disposal — Domestic.  Water  supply — 
Domestic. 

Therefore,  Part  1942  of  Chapter  XVIIl. 
Title  7.  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1942— ASSOCIATIONS 

1.  The  authority  citation  for  Part  1942 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  7  CFR  2.23:  7  CFR 
2.70. 

Subpart  A— Community  Facility  Loans 

§194Z5    [Amended] 

2.  Section  1942.5  is  amended  by 
changing  the  form  number  from  "442-43" 
to  •1942-43"  in  the  first  sentence  of 
paragraph  (a)(1).  paragraph  (a)(2).  the 
first  sentence  of  paragraph  (a)(3), 
paragraph  (b)(l)(ii)(C).  and  the  second 
and  fourth  sentences  of  paragraph  (c). 

§1942.17    [Amended] 

3.  Section  1942.17  is  amended  by 
changing  the  form  number  from  "442-43  " 
to  "1942-43"  in  the  sixth  sentence  of 
paragraph  (f)(1). 

Subpart  G— Industrial  Development 
Grants 

§  1942.311    [Amended] 

4.  Section  1942-311  is  amended  by 
changing  the  form  number  from  "442-43" 
to  "1942-43"  in  paragraph  (a)(2). 


Dated:  June  24. 1985. 
Charlea  A.  Jewell, 

Acting  Associate  Administrator.  Farmers 

Home  Administration. 

[FR  Doc.  85-19700  Filed  8-16-85:  8:45  am] 

BIUJNQ  CODE  3410-07-11 

Food  Safety  and  Inspection  Service 

9  CFR  Part  390 

[DocketNo.82-002C) 

Freedom  of  Information;  Correction 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  which  was  issued  by  the  Food 
Safety  and  Inspection  Servcie  (FSIS) 
and  the  Agricultural  Marketing  Service 
(AMS),  USDA.  That  rule  amended 
certain  sections  of  Titles  7  and  9  of  the 
Code  of  Federal  Regulations  to  reflect  a 
departmental  reorganization.  This 
correction  will  only  affect  that  portion  of 
the  document  pertaining  to  Title  9  of  the 
Code  of  Federal  Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irwin  Dubinsky,  Acting  Director,  Policy 
Office,  Policy  and  Planning  Staff,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  (202)  447-6735. 
SUPPLEMENTARY  INFORMATION:  On 

December  31, 1981,  the  Food  Safety  and 
Inspection  Service  and  the  Agricultural 
Marketing  Service  jointly  published  a 
final  rule  to  amend  certain  sections  of 
Titles  7  and  9  of  the  Code  of  Federal 
Regulations  to  reflect  changes  resulting 
from  a  June  17, 1981,  Department 
reorganization  (46  FR  63203;  correction 
notice  published  February  4. 1982  (47  FR 
5196)). 

This  document  corrects  an 
inadvertent  error  appearing  on  page 
63204  of  the  December  31, 1981.  Federal 
Register,  in  the  amendments  to  Title  9 
Chapter  III,  of  the  Code  of  Federal 
Regulations,  Item  4.  The  first  sentence  of 
§  390.1  refers  to  Freedom  of  Information 
Act  (FOIA)  provisions  in  Title  7  as 
provisions  "of  this  title."  Upon  transfer 
of  the  paragraph  from  Title  7  to  Title  9  of 
the  Code  of  Federal  Regulations,  "of  this 
title"  should  have  been  changed  to  "of 
Title  7." 

§390.11    (Amended] 

FR  Doc.  81-37220  in  the  issue  of 
December  31. 1981,  is  corrected  on  page 
63204,  column  one  by  adding  the 
following  item  6  to  read  as  follows: 

6.  The  first  sentence  of  §  390.1  is 
revised  to  read  as  follows: 


These  regulations  are  issued  pursuant 
to  the  Freedom  of  Information  Act,  as 
amended  (5  U.S.C.  552),  and  in 
accordance  with  the  directives  of  the 
Department  of  Agriculture  regulations  in 
Part  1.  Subpart  A,  of  Title  7.  *  *  * 
*        •         *         •        • 

All  other  information  contained  in  the 
final  rule  remains  unchanged. 

Done  at  Washington.  DC  on  August  9. 1985. 
Donald  L  Houston, 

Administrator.  Food  Safety  and  Inspection 

Service. 

[FR  Doc.  85-19616  Filed  8-16-85:  8:45  amj 

BILUNG  COOE  3410-DM-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  5 

[Docket  No.  85-12] 

Rules,  Policies  and  Procedures  for 
Corporate  Activities;  Bank  Service 
Corporations 

agency:  Office  of  the  Comptroller  of  the 
Currency;  Treasury. 
action:  Final  rule. 

summary:  Section  709  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982  (Pub.  L  97-320,  October  15, 1982) 
amended  the  Bank  Service  Corporation 
Act.  The  amended  Act  states  that  under 
certain  circumstances  national  banks 
must  obtain  the  prior  approval  of  the 
Office  of  the  Comptroller  of  the 
Currency  (Office)  for  an  investment  in  a 
bank  service  corporation.  This  final  rule 
codifies  the  procedure  and  process  for 
obtaining  Office  approval. 
effective  date:  September  18, 1985. 
FOR  further  information  CONTACT: 
Randall  ],  Miller,  Director,  Licensing 
Policy  and  Systems,  or  Mickey  Fenyk- 
King,  Financial  Analyst.  Licensing 
Policy  and  Systems,  Office  of  the 
Comptroller  of  the  Currency,  (202)  447- 
1184. 

supplementary  information: 

Purpose 

The  Bank  Service  Corporation  Act 
(Act)  codified  at  12  U.S.C.  1861  et  seq., 
was  significantly  amended  by  section 
709  of  the  Gam-St  Germain  Depository 
Institutions  Act  of  1982  (Pub.  L.  97-320, 
October  15, 1982).  This  final  rule  carries 
out  the  objectives  of  Section  709,  and 
provides  more  specific  and  uniform 
guidance  to  national  banks  to  obtain 
Office  approval  for  investing  in  bank 
service  corporations. 
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Summary  of  the  Comments 

On  October  3. 1984,  the  Office 
published  a  notice  of  proposed 
rulemaking  (49  FR  39066)  describing 
proposed  Office  policies  governing  bank 
service  corporations  and  setting  forth 
proposed  procedures  for  obtaining 
Office  approval.  One  commenter 
responded  to  the  proposed  rule.  That 
commenter  felt  that  the  proposed  90-day 
Office  decision-making  period  is  too 
long.  The  90-day  period  is  provided  for 
in  the  amended  Bank  Service 
Corporation  Act.  12  U.S.C.  1861  et  seq. 
The  Office  has  limited  experience  in 
processing  this  type  of  notification  of 
investment  and  therefore  has  no  basis 
for  determining  whether  the  decision 
period  can  be  reduced  to  less  than  that 
provided  in  the  Act.  If  the  Office  finds 
that  it  can  respond  to  a  national  bank's 
request  to  invest  in  a  bank  service 
corporation  in  a  more  timely  manner,  it 
will.  The  Office  does  not  intend  to  hold 
or  delay  action  on  any  request,  but  will 
act  as  expeditiously  as  the  case  allows. 
For  this  reason  the  Hnal  rule  retains  the 
90-day  time  limit. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  5  U.S.C.  601  et  seq.),  the  Office  finds 
that  the  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

This  rule  is  not  classified  as  a  "major 
rule"  and  therefore  does  not  require  a 
regulatory  impact  analysis. 

Paperwork  Keduction  Act 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1557-0163. 

List  of  Subjects  in  12  CFR  Part  5 

National  banks.  Bank  service 
corporations. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Comptroller  of  the 
Currency  amends  12  CFR  Part  5  to  read 
as  follows: 

PART  5— {AMENDED] 

1.  The  authority  citation  for  Part  5 — 
Rules.  Policies,  and  Procedures  for 
Corporate  Activities  is  revised  to  read 
as  follows: 

Authority:  12  U.S.C.  1  et  seq.:  12  U.S.C. 
93(a]. 

2.  A  new  S  5.35  is  added  to  read  as 
follows: 


§  5.35    Bank  service  corporation*. 

(a)  Authority.  12  U.S.C.  1867.  93a. 

(b)  Rules  of  General  Applicability. 
Sections  5.8,  5.10,  and  5.11  do  not  apply 
to  national  bank  requests  for  approval 
to  invest  in  bank  service  corporations. 

(c)  Definitions.  The  terms  "bank 
service  corporation."  "depository 
institution,"  "invest."  and  "principal 
investor,"  as  used  in  this  section,  have 
the  same  meaning  and  content  as  given 
such  terms  in  12  U.S.C.  1861. 

(d)  General.  National  banks  are 
authorized  to  invest  in  bank  service 
corporations  pursuant  to  12  U.S.C.  1862. 
However,  a  national  bank  may  not 
invest  more  than  ten  percent  of  its  paid- 
in  and  unimpaired  capital  and  its 
unimpaired  surplus  in  a  bank  service 
corporation.  Also,  a  national  bank  may 
not  invest  more  than  five  percent  of  its 
total  assets  in  bank  service 
corporations. 

(e)  Policy  and  Procedure.  The  Office 
will  consider  a  national  bank's  request 
under  12  U.S.C.  1865(a)  to  invest  in  bank 
service  corporations  in  accordance  with 
the  following  requirements. 

(1)  Filing  Letter  Requests  for 
Approval,  (i)  Approval  is  required  as 
follows: 

(A)  Office  approval  is  required  for  a 
national  bank  to  invest  in  a  bank  service 
corporation  that  performs  any  service 
described  in  12  U.S.C.  1864  (d)  or  (e). 

(B)  Federal  Reserve  Board  approval  is 
required  for  a  national  bank  to  invest  in 
a  bank  service  corporation  that 
performs  any  service  described  in  12 
U.S.C.  1864(f). 

(C)  If  a  bank  service  corporation  in 
which  a  national  bank  proposes  to 
invest  performs  a  service  that  is 
authorized  both  by  12  U.S.C.  1864  (d)  or 
(e)  and  12  U.S.C.  1864(f).  the  bank 
should  determine  which  subsection  it 
desires  to  proceed  under  and  must 
receive  approval  as  described  in  either 
paragraph  (e)(l)(i)(A)  or  (e)(l)(i)(B)  of 
this  section,  depending  upon  its  choice. 

(D)  No  regulatory  approval  is  required 
for  a  national  bank  to  invest  in  a  bank 
service  corporation  that  will  perform 
only  the  services  described  in  12  U.S.C. 
1863  and  performs  such  services  only  for 
depository  institutions. 

(ii)(A)  When  Office  approval  is 
required,  the  national  bank  shall  Hie  a 
letter  with  the  District  Office  in  the 
district  where  the  principal  office  of  the 
bank  is  located.  The  letter  must  describe 
the  name  and  location  of  the  bank 
service  corporation  and  the  services  to 
be  performed.  In  addition,  the  letter 
must  demonstrate  that  the  amount 
invested  in  a  bank  service  corporation  is 
10  percent  or  less  of  the  bank's  paid-in 
and  unimpaired  capital  and  unimpaired 
surplus  and  that  the  total  amount 


invested  in  all  bank  service  corporations 
is  5  percent  or  less  of  total  assets. 
Finally,  the  letter  should  demonstrate, 
pursuant  to  12  U.S.C.  1864  (b)  and  (d)  or 
(e),  that  the  investing  banks  are  all 
located  in  the  same  state:  and  that  the 
services  to  be  performed  by  the  bank 
service  corporation  are  to  be  performed 
only  at  locations  in  the  state  at  which 
the  national  bank  shareholder(s)  could 
be  authorized  to  perform  such  services. 
(B)  The  Office  may  require  additional 
information  from  any  applicant  bank.  In 
particular,  for  national  banks  subject  to 
supervisory  concerns,  the  Office  may 
require  additional  information  including: 

(1)  the  financial  and  managerial 
resources  and  future  prospects  of  the 
bank  and  bank  service  corporation, 
including  the  financial  capability  of  the 
bank  to  make  the  proposed  investment; 

(2)  any  information  needed  to  review 
and  address  unsafe  and  unsound 
banking  practices:  and  (J)  any  other 
information  the  Office  considers 
appropriate  for  the  circumstances. 

(2)  90-Day  Decision  Time  Period.  The 
Office  will  render  a  final  decision  on  the 
proposed  investment  within  90  days  of 
the  date  the  Office  acknowledges 
receipt  of  a  technically  complete  letter 
requesting  approval.  A  technically 
complete  letter  will  include  the 
information  required  under  paragraph 
(e)(l)(ii)  of  this  section.  If  the  Office  fails 
to  render  a  decision  within  90  days  after 
the  date  the  Office  acknowledges 
receipt  of  a  technically  complete  letter, 
the  investment  may  be  deemed 
approved. 

(3)  Conditions  for  Approval.  For  banks 
not  subject  to  special  supervisory 
concerns,  approval  for  investment  in  a 
bank  service  corporation  generally  will 
be  granted  provided  that:  (i)  The 
services  performed  by  the  bank  service 
corporation  are  legally  permissible  for  a 
national  bank;  (ii)  the  services  are 
performed  only  at  locations  in  the  state 
where  the  investing  national  bank(s) 
could  be  authorized  to  perform  such 
services;  (iii)  the  amount  of  the 
investment  conforms  with  the  10  percent 
and  5  percent  limitations  noted  in 
paragraph  (d)  of  this  section;  and  (iv)  the 
investing  banks  are  all  located  in  the 
same  state. 

For  banks  subject  to  special  supervisory 
concerns  the  request  may  be  denied  or  it 
may  be  approved  subject  to  conditions 
considered  appropriate  by  the  Office. 

(f)  Examination  and  Supervision. 
Each  bank  service  corporation  in  which 
a  national  bank  is  the  principal  investor 
shall  be  subject  to  examination  and 
supervision  by  the  Office  in  the  same 
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manner  and  to  the  same  extent  as  the 
shareholder  bank, 
(g)  Forms.  None. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1557-0163) 

Dated:  June  25. 1985. 
H.  Joe  Selby. 

Acting  Comptroller  of  the  Currency. 
|FR  Doc.  85-19582  Filed  8-1&-85;  8.45  amj 

MUJMQ  CODE  M10-33-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  3» 

(Docket  Na  85-NM-36-AD:  Amdt  39-5123] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  inspection  of  the  fuselage  skin 
lap  splice  between  body  stations  340 
and  400  at  stringers  S6-L  and  S6-R  on 
certain  Boeing  Model  747  series 
airplanes.  This  action  is  prompted  by 
the  recent  finding  of  cracks  of  up  to  18  Vi 
inches  long  on  three  airplanes.  This 
action  is  necessary  to  ensure  that  an 
undetected  crack  will  not  result  in 
sudden  loss  of  cabin  pressurization  and 
the  inabihty  to  withstand  fail-safe  loads. 
EFFECTIVE  DATE:  September  26. 1985. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company.  P.O.  Box  3707.  Seattle. 
Washington.  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Cerlification  Office.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Owen  E.  Schrader.  Airframe  Branch. 
A\M-120S;  telephone  (206)  431-2923. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  to  require 
inspection  for  and  subsequent  repair  of 
cracked  structure  was  published  in  the 
Federal  Register  on  May  3. 1985  (50  FR 
18874).  The  comment  period  for  the 
proposal  closed  on  June  24.  IflWi. 


Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  all 
comments  received. 

A  comment  from  the  Air  Transport 
Association  (ATA)  of  America 
requested  that  the  "crack"  referred  to  in 
paragraph  A.  (4),  should  read  "visual 
cracks."  The  FAA  concurs  that 
paragraph  A.  (4)  should  refer  to  cracks 
which  are  visible  and  the  paragraph  has 
been  revised.  In  addition,  paragraphs  A. 
(3)  and  A.  (4)  have  been  revised  to 
clarify  crack  length  measurement.  This 
is  necessary  because  part  of  the  .15  inch 
limit  length  of  the  crack,  as  described  in 
Boeing  Service  Bulletin  747-53-2253. 
dated  December  14, 1984,  may  be  hidden 
under  the  head  of  the  fastener.  The 
visible  crack  length  that  extends  from 
the  edge  of  the  fastener  countersink 
must  not  exceed  .10  inch  without  a 
modification. 

Another  commenter  requested  that  the 
requirements  of  paragraph  A.  (4)  be 
relaxed  as  they  are  unwarranted  and 
could  lead  to  grounding  an  airplane  for  a 
skin  crack  which  is  barely  visible. 
Paragraph  A.  (4)  requires  modification 
prior  to  the  next  pressurized  flight  if  a 
crack  extends  more  than  .15  inch  from 
the  edge  of  the  hole.  The  FAA  does  not 
concur  with  the  need  to  relax  the 
requirements  of  paragraph  A.  (4)  for  two 
reasons:  (1)  This  is  a  multiple  crack 
initiation  condition,  with  approximately 
17  fasteners  per  row  between  each  20- 
inch  frame  station,  and  cracks  in  this 
area  have  the  potential  of  joining  up; 
and  (2)  .15  inch  has  been  determined  to 
be  the  critical  crack  length.  Also,  the 
inspections  called  for  in  paragraphs  A. 
(1).  A.  (2).  and  A.  (3)  are  specifically 
designed  to  alert  the  operator  of 
impending  maintenance  during  the  crack 
growth  period,  which  is  a  gradual 
process. 

Another  commenter  stated  that  on 
some  of  the  affected  airplanes  a  crew 
door(s)  may  intersect  the  lap  splices 
prior  to  the  body  station  400  frame,  and 
suggested  that  there  be  a  clarification  of 
the  final  rule  in  this  regard.  The  FAA 
concurs  with  the  need  for  clarification, 
and  paragraphs  A.  and  R  of  the  final 
rule  have  been  revised  to  acknowledge 
the  presence  of  the  door(s).  The 
commenter  also  requested  that  training 
flights  where  cabin  pressure  differential 
is  less  than  1.5  psi  not  be  counted  in 
determinations  of  thresholds  and  repeat 
intervals.  The  FAA  concurs  and 
paragraph  F.  of  the  final  rule  has  been 
added  to  reflect  this  change. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  with  the  changes 
noted  above. 

It  is  estimated  that  151  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $48,320  for  the  initial 
compliance  with  the  AD. 

For  reasons  discussed  above,  the  FAA 
has  determined  that  this  regulation  is 
not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any. 
Model  747  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revited  Pub.  L  97-M8. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  747  series 
airplanes,  certiflcated  in  any  category,  as 
listed  in  Boeing  Service  Bulletin  747-53-2253. 
dated  December  14, 1984.  To  prevent  failure 
of  the  fuselage  skin  lip  splice  between  body 
stations  340  and  400,  at  stringer  S6-L  and  S6- 
R,  accomplish  the  following,  unless  already 
accomplished: 

A.  For  airplanes  that  have  not  been 
modified  in  accordance  with  Boeing  Service 
Bulletin  747^53-2253.  dated  December  14. 
1984,  or  later  FAA  approved  revisions:  within 
the  next  1,000  landings  after  the  effective 
date  of  this  AD  or  prior  to  the  accumulation 
of  10.000  landings,  whichever  is  later,  use 
high  frequency  eddy-current  procedures  to 
inspect  for  cracking  at  the  fuselage  skin  lap 
splice  between  body  stations  340  and  400,  or 
aft  as  far  as  the  crew  door,  at  stringers  S6-1. 
and  S6-R,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2253.  dated  December  14. 
1984,  or  later  FAA  approved  revisions. 

(1)  If  no  cracking  is  indicated,  repeat  the 
high  frequency  eddy  current  inspection  at 
intervals  not  to  exceed  5,000  landings. 
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(2)  If  a  crack  is  indicated  but  is  not  visible 
externally,  repeat  a  visual  detailed  inspection 
using  lOX  magniflcation  at  intervals  not  to 
exceed  500  landings. 

(3)  If  a  crack  is  visible  and  is  less  than  .10 
inch  long,  measured  from  the  edge  of  the 
countersink,  repeat  a  visual  detailed 
inspection  using  lOX  magnification  at 
intervals  not  to  exceed  100  landings. 

(4)  If  a  crack  is  visible  and  is  more  than  .10 
inch  long  measured  from  the  edge  of  the 
countersink,  modify  in  accordance  with 
Boeing  Service  Bulletin  747-53-2253,  dated 
December  14, 1984,  or  later  FAA  approved 
revisions,  prior  to  the  next  pressurized  flight. 
Inspections  in  accordance  with  paragraph  B., 
below,  are  to  continue  after  modification. 

B.  For  airplanes  that  have  been  modified  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2253.  dated  December  14. 1984.  or  later 
FAA  approved  revisions:  within  the  next 
2.500  landings  after  the  effective  date  of  this 
AD  or  prior  to  the  accumulation  of  10,000 
landings  after  the  modification,  whichever  is 
later,  and  thereafter  at  intervals  not  to 
exceed  5.000  landings,  use  high  frequency 
eddy-current  procedures  to  inspect  for 
cracking  at  the  fuselage  skin  lap  splice 
between  body  stations  340  and  400.  of  aft  as 
far  as  the  crew  door,  at  stringers  S6-L  and 
S6-R.  in  accordance  with  Boeing  Service 
Bulletin  747-53-2253.  dated  December  14, 
1984.  or  later  FAA  approved  revisions.  If  a 
crack  is  found,  repair  in  accordance  with  an 
FAA  approved  method  and  continue  to 
inspect. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

E.  Upon  the  request  of  an  operator,  an  FAA 
Principal  Maintenance  Inspector  subject  to 
prior  approval  of  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region,  may  adjust  the  inspection 
times  specified  in  this  AD.  if  the  request 
contains  substantiating  data  to  justify  the 
change  for  that  operator. 

F.  Flight  cycles  during  which  the  cabin 
pressure  differential  does  not  exceed  1.5  psi 
do  not  need  to  be  counted  when  determining 
the  number  of  landings  on  an  airplane  for  the 
inspection  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents  also 
may  be  examined  at  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  9010  East 
Marginal  Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
September  26, 1985. 


Issued  in  Seattle.  Washington,  on  August 
12,1985. 
Charles  R.  Foster, 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-19665  Filed  8-16-65;  8:45  am] 

MIXMO  CODE  4t10-1S-M 

14  CFR  Part  39 

[Docket  No.  82-CEF-1-AD:  AiTMndm«nt  3»- 
4360] 

Airworthinesa  Directivea;  Mitsubishi 
Heavy  Industries,  Ltd.  (MHI)  Ml>-2B, 
-10,  -15,  -20,  -25,  -26,  -30,  -35,  and  - 
36  Airplanes 

agency:  Federal  Aviation 
Administration  (FAAJ,  DOT.        .     . 
ACTION:  Correction  of  final  rule. 

SUMMARY:  This  action  corrects 
Airworthiness  Directive  (AD)  82-08-02, 
Amendment  39-4360  (47  FR  15569). 
applicable  to  Mitsubishi  Heavy 
Industries,  Ltd.  (MHI)  MU-2B.  -10. 
-15,  -20,  -25,  -26.  -30.  -35.  and  -36 
airplanes.  This  correction  is  necessary 
because  the  identification  of  the  basic 
model.  MU-2B.  was  inadvertently 
omitted  from  the  applicability  statement 
when  the  AD  was  published  in  the 
Federal  Register. 

EFFECTIVE  DATE:  August  21. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jerry  Sullivan.  Aerospace  Engineer. 
Airframe  Section.  ANM-172W,  Western 
Aircraft  Certification  Office,  Northwest 
Mountain  Region,  FAA,  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles. 
California  90009-2007;  Telephone  (213) 
536-6166. 

SUPPLEMENTARY  INFORMATION: 

Subsequent  to  the  issuance  of  AD  82- 
06-02,  Amendment  3&-4360  (47  FR 
15569),  applicable  to  MHI  MU-2B.  -10. 
-15,  -20,  -25,  -26.  -30,  -35,  and  -36 
airplanes,  the  FAA  found  that  the 
identification  of  the  basic  model,  MU- 
2B,  was  inadvertently  omitted  from  the 
applicability  statement  when  the  AD 
was  published  in  the  Federal  Register. 
This  omission  has  raised  questions  as  to 
the  applicability  of  the  subject  AD.  The 
serial  numbers  listed  in  the  applicability 
statement  are  correct  and  do  include  the 
MU-2B  as  intended.  Since  the  issuance 
of  AD  82-08-02  the  Honolulu  Aircraft 
Certification  Office  has  been  closed. 
Accordingly,  Paragraph  C  is  also 
changed  to  reflect  the  current  FAA 
organization.  Therefore,  action  is  taken 
herein  to  make  these  corrections.  Since 
this  action  is  clarifying  in  nature,  notice 
and  procedure  hereon  are  unnecessary 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 


List  of  Subjects  in  14  CFR  Part  3t 

Air  Transportation.  Aviation  Safety, 
Aircraft,  Safety. 

PART  39— {AIMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  correcting  the  following  AD: 
In  FR  Doc.  82-9667  (47  FR  15569), 

appearing  on  page  15569  in  the  Federal 
Register  of  April  12, 1982.  make  the 
following  corrections: 

1.  Correct  the  applicability  statement 
to  include  the  basic  model  MU-2B.  by 
changing  the  statement  to  read  as 
follows: 

Mitsubishi  Heavy  Industries,  Ltd.  (MHI). 

Applies  to  MHI  Models  MU-2a  -10.  -15,  -2a 
-25,  -26  (S/N  005  thru  347.  except  313  and 
321)  and  MU-2B-30.  -35.  -36  (S/N  501  thru 
696,  except  S/N  652  and  661)  airplanes 
certificated  in  any  category. 

2.  Change  Paragraph  (C)  to  read  as 
follows: 

(C)  An  alternative  means  of  compliance 
with  this  AD  may  be  used  when  approved  by 
the  Manager.  Western  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Regioa 
P.O.  Box  92007.  Worldway  Postal  Center.  Los 
Angeles.  California  90009-2007. 

Issued  in  Kansas  City.  Missouri,  on  August 
6.1985. 

Edwin  S.  Harris, 

Director,  Central  Region. 

(FR  Doc.  85-19664  Filed  8-16-85:  8:45  am) 

BIUJNC  CODE  4t10-1S-« 


14  CFR  Part  73 

[Airspace  Docket  No.  85-AWA-33] 

Establishment  of  Restricted  Atm  R- 
4009,  Tilurmont,  MD 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  action  establishes 
Restricted  Area  R-4009  in  the  state  of 
Maryland  to  enhance  security  and 
safety  at  the  Naval  Support  FaciUty, 
Thurmont.  MD. 

effective  date:  0901  Crn.t..  August  29. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Gene  Falsetti.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW., 
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Washington.  DC  20591;  telephone:  (202) 
426-8783. 

SUPPLEMENTANV  INFORMATION: 

History 

On  June  27. 1985.  the  FAA  proposed  to 
iimend  P»rt  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to 
supplement  the  special  use  airspace  <A 
Prohibited  Area  P-AO  which  is  currentJy 
in  effect  at  the  Naval  Support  Facility  in 
Thurmont  MD  (50  FR  26583).  The 
additional  airspace  was  proposed  to 
have  the  same  lateral  dimensions  as  P- 
40.  i.e..  a  radius  of  3  miles,  and  vertical 
limits  from  5.000  feet  above  mean  sea 
level  (MSL)  (the  ceiling  of  P-40)  up  to 
12.500  feet  MSL  The  proposal  was 
intended  to  provide  adequate 
safeguards  for  aeronautical  activity  at 
the  Naval  Support  Facility  and  to 
separate  nonparticipating  traffic  from 
that  activity  as  well  as  to  supplement 
the  security  purposes  of  P-40.  The 
Aircraft  Owners  and  Pilots  Association 
(AOPA)  submitted  comm.ents  suggesting 
that  the  proposed  special  use  airspace 
be  reconfigured  as  follows:  AOPA 
suggested  that  Prohibited  Area  P-40  be 
reduced  in  lateral  size  from  a  3  to  2-mile 
radius  and  that  its  vertical  limit  remain 
the  same.  Under  AOPA's  proposal,  the 
new  Restricted  Area  would  be 
established  between  the  2  and  3-mile 
radius  around  P-40  and  would  extend 
from  the  surface  up  to  the  vertical  limit 
of  P-40.  Additionally,  the  new  Restricted 
Area  would  lie  over  P-40  with  a  lateral 
limit  of  3  NM  and  extend  from  5.000  to 
12.500  feet  MSL.  AOPAs  proposal  was 
based  on  the  contention  first  that  their 
proposed  Restricted  Area  would  provide 
an  adequate  security  buffer,  and  second, 
that  the  charting  of  Ihe  Restricted  Area 
proposed  by  the  FAA.  with  the  same 
lateral  dimensions  for  P-40  and  the 
overlying  Restricted  Area,  would  lead  to 
pilot  misunderstanding  and  confusion 
AOPA  believed  the  pilot  would  not  be 
able  to  distinguish  between  the 
boundaries  of  the  Prohibited  and 
Restricted  Area  having  the  exact  same 
lateral  dimensions.  The  FAA  does  not 
concur  with  the  AOPA  suggestion.  A 
reduction  in  the  lateral  limits  of  the 
Prohibited  Area  would  be  counter  to  the 
national  security  needs  associated  with 
P-40.  In  addition,  the  establishment  of  a 
1-mile  wide  Restricted  Area  around  the 
Prohibrted  Area  provides  neither  air 
traffic  control  nor  airspnce  users  any 
practical  or  additional  degree  of  access 
to  usabie  airspace.  With  respect  to 
charting,  P--10  and  R-«X»  will  be 
distinguished  clearly  on  the  chart  by  the 
designated  numbers  and  a  note 
indicating  that  R-4009  overlies  P-40 
from  5.000  feet  MSI,  up  to  and  including 


12.500  feet  MSL  Section  73.40  of  Part  73 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6A  dated 
January  2. 1985. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  .Aviation  Regulations 
establishes  Restricted  Area  R-4009  in 
the  state  of  Maryland  to  enhance 
security  pnd  safety  at  the  Naval  Support 
Facility,  Thurmond.  MD.  and  to 
segregate  nonparticipating  aircraft  from 
potentially  hazardous  air  operations  at 
the  facility.  The  boundaries  of  R-4009 
will  encompass  that  airspace  within  a  3 
NM  radius  of  the  Naval  Support  Facility. 
The  designated  altitudes  are  from  5.000 
feet  MSL  to  12.500  feet  MSL.  Operations 
through  or  within  R-4009  would  be 
subject  to  prior  ATC  authorization. 
Authorizations  may  be  requested  from 
the  Washington  Air  Route  Traffic 
Control  Center  which  serves  as  both  the 
using  and  controlling  agency. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiflcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februan,-  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

In  consideration  of  the  national 
security  interest  in  implementing  this 
rule.  I  find  that  good  cause  exists  for 
making  this  rule  effective  on  the  next 
charting  date. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  fo  the  authority 
delegated  to  me,  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510. 
1522:  Executive  Order  10854:  49  VS.C.  106(gl 
(Revised  Pub.  L  97-449.  January  IZ  1083):  14 
cm  11.69. 

2  Section  73.40  is  amended  as  follows: 


Thanmnt.  MD 

Boundaries.  That  airspace  within  a  3  NM 
radius  of  the  Naval  Support  Facility  (lat. 
39'38'53'  N..  long.  77*28  01'  W.). 

Designated  ahitudes.  5.000  feet  MSL  to 
12.500  feet  MSL 

Time  of  designation.  Continuous:  Transit 
may  be  autiiorized  by  Washington  AKTCC 
when  conditions  permit. 

Controlling  agency.  FAA.  WashiMton 
ARTCC 

Using  agency.  FAA.  Washington  ARTCC. 

Issued  in  Washington,  DC.  on  August  13. 
1985. 

lames  Bunw,  Jr.. 

Acting  Marager,  Airspace-Rules  and 

AenmauticaUnformotion  Division. 

|FR  Doc.  85-19695  Filed  8-16-85;  8:45  am) 

BILLItM  COOC  «StO-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUNUN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

IDocfcet  Na-84C-009ej 

Poly(Hydroxyethyi  Methacrytat«)-Dya 
Copolyinara;  Usting  of  Color  Additive* 
for  Coloring  Contact  Lanaas 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  the  colored  polymeric 
reaction  product  formed  by  chemically 
bonding  Reactive  Blue  No.  4  with 
poly(hydroxyethyl  methacrylate)  to 
produce  tinted  contact  lenses.  This 
action  responds  to  a  petition  filed  by 
Bausch  &  Lomb,  Inc. 

dates:  Effective  September  19. 1985. 
except  as  to  any  provisions  that  may  be 
stayed  by  the  filing  of  proper  objectives: 
objections  by  September  18, 1985. 
address:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
Room.  4-62.  5600  Fishers  Lane. 
Rockville,  MD  20B57. 

FOR  FURTHER  INFORMATTON  COfTTACT: 

Rudolph  Harris.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  a  notice  published  in  the  Federal 
Register  of  April  19. 1984  (49  FR  15624J. 
FDA  announced  that  a  color  additive 
petition  (CAP  4C0179)  had  been  filed  by 
Bausch  &  Lomb.  Inc..  Optics  Center.  P.O 
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Box  450.  Rochester.  NY  14602.  proposing 
that  §  73.3121  Poly(hydroxyethyl 
methacrylate)-dye  copolymers  (21  CFR 
73.3121]  of  the  color  additive  regulations 
be  amended  to  provide  for  the  safe  use 
of  Reactive  Blue  No.  4  (2- 
anthracenesulfonic  acid.  l-amino-4-(3- 
({4,6-dichloro-s-triazin-2-yl)amino)-4- 
sulfoanilino)-9.10-dihydro-9.10-dioxo, 
disodium  salt)  (CAS  Reg.  No.  4499-01-e) 
chemically  bonded  to  the  lens  polymer 
for  coloring  contact  lenses.  The  petition 
was  filed  under  section  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  actj  (21  U.S.C.  376). 

II.  Applicability  of  the  Act 

The  colored  polymeric  reaction 
product  that  is  the  subject  of  this 
petition  is  formed  when  the  dye  is 
bonded  with  poly{hydroxyethyl 
methacrylatej  on  the  front  surface  of  a 
contact  lens  to  form  a  thin  layer  of 
colored  polymeric  material  on  that 
surface.  This  polymeric  material  colors 
the  contact  lens. 

Under  the  Medical  Device 
Amendments  of  1976  (Pub.  L  94-295).  a 
color  additive  for  use  in  a  medical 
device  must  be  listed  when  the  color 
additive  comes  in  direct  contact  with 
the  body  for  a  significant  period  of  time 
(section  706(a)  of  the  act). 

The  polymeric  reaction  product  of  the 
reactive  dye  and  poly(hydroxyethyl 
methacrylate).  identified  as 
"poly(hydroxyethyl  methacrylale)-dye 
copolymer"  in  %  73.3121,  is  a  color 
additive  within  the  meaning  of  section 
201{t)  of  the  act  (21  U.S.C  321(t)) 
because  it  is  a  substance  made  by  a 
process  of  synthesis  or  similar  artifice, 
and  because  it  is  capable  of  imparting 
color  to  food,  drugs,  cosmetics,  or  the 
human  body  if  added  or  applied  thereto. 
In  the  use  considered  here,  the  reactive 
dye  is  merely  a  starting  material  and  not 
a  color  additive  subject  to  section  706  of 
the  act.  In  the  reaction  process  that 
occurs  in  bonding  the  reactive  dye  to  the 
poly(hydroxyethyl  methacrylate).  the 
reactive  dye  ceases  to  exist  as  a 
separate  entity. 

The  use  of  the  poly(hydroxyethyl 
methacry'late)-dye  copolymer  as  a  color 
additive  in  contact  lenses  is  subject  to 
regulation  under  section  706(a)  of  the 
act.  The  lenses  that  have  this  colored 
polymeric  material  on  their  front 
surfaces  are  intended  to  be  placed  on 
the  eye  for  several  hours  a  day,  each 
day.  for  1  year  or  more.  The  color 
additive  accordingly  will  come  in  direct 
contact  with  the  body  for  a  significant 
period  of  time.  Consequently,  the  use  of 
the  color  additive  presented  in  the 
petition  now  before  the  agency  is 
subject  to  the  statutory'  listing 
requirements. 


III.  Analysis  of  Data 

To  establish  that  the  color  additive  is 
safe  for  use  in  contact  lenses,  the 
petitioner  submitted  various  toxicity 
data.  In  a  primary  ocular  irritation  study 
in  rabbits  with  saline  and  cottonseed  oil 
extracts  of  lens  material  containing  the 
color  additive,  neither  the  saline  nor  the 
cottonseed  oil  extracts  of  the  tinted  lens 
material  caused  ocular  irritation  under 
the  conditions  of  the  test  The  petitioner 
also  conducted  cytotoxicity  studies  of 
tinted  lens  material  and  of  saline  and 
cottonseed  oil  extracts  of  the  tinted  lens 
material,  using  L-Q2S  mouse  fibroblast 
cells.  In  these  tests,  neither  the  tinted 
lens  material  nor  the  extracts  were 
cytotoxic. 

FDA  has  concluded,  that  as  a  worst 
case,  any  material  migrating  from  the 
color  additive  in  the  lens  would  not  pose 
a  greater  safety  concern  than  if  the 
estimated  maximum  amount  of  reactive 
dye  was  placed  in  the  lens  unbound, 
and  all  of  the  reactive  dye  was  to 
migrate  into  the  eye  over  a  1-year 
period.  The  maximum  amount  of 
reactive  dye  available  for  migration 
would  be  equivalent  to  50  micrograms  of 
reactive  dye  starting  materials  per  lens 
or  a  total  of  270  nanograms  per  day  for 
both  eyes.  The  petitioner  conducted  a 
cytotoxicity  study  in  which  serial 
dilutions  of  the  reactive  dye  were 
applied  directly  to  L-929  mouse 
fibroblast  cells.  No  toxic  effect  was  seen 
at  a  concentration  approximately  2,500 
times  the  concentration  in  the  eyes  if  270 
nanograms  migrated  into  the  eyes  per 
day. 

rv.  Conclusion 

On  the  basis  of  data  contained  in  the 
petition,  and  other  relevant  material. 
FDA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
reaction  product  formed  by  bonding 
poly(hydroxyethyl  methacrylate)  with 
Reactive  Blue  No.  4  for  coloring  contact 
lenses.  On  this  basis  also,  the  agency 
concludes  that  this  color  additive  is 
suitable  for  its  intended  use.  The 
agency,  therefore,  is  amending  §  73.3121 
by  adding  Reactive  Blue  No.  4  to  this  list 
of  reactive  dyes  in  paragraph  (a). 

In  addition,  based  on  relevant  data. 
FDA  concludes  that  the  safety  margin 
(difference  between  the  potential 
exposure  to  the  dye  and  its  highest 
observed  no  adverse  effect  level)  is 
large  enough  to  rule  out  any  need  for 
imposing  a  limitation  on  the  amount  of 
the  color  additive  that  may  be  present  in 
the  lens,  beyond  the  limitation  that  only 
that  amount  necessary  to  accomplish 
the  intended  technical  effect  may  be 
used.  This  color  additive  will  also  be 


subject  to  the  requirement  in 
§  73.3121(b]  that  the  manufacturer  wash 
the  lens  to  remove  any  unbound  reactive 
dye.  On  the  basis  of  factors  listed  in 
5  71.20(b)  (21  CFR  71.20(b)).  the  agency 
concludes  that  certification  of  the  color 
additive  is  not  necessary  for  the 
protection  of  the  public  health. - 

V.  Inspectioo  oi  Documents 

In  accordance  with  S  71.15  (21  CFR 
71.15).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  71.15.  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

VI.  Environmental  Assessment 

The  agency  has  carefully  considerd 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  Agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  FT)A's 
regulations  implementing  the  iNationai 
Environmental  Policj'  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Fetleral  Register  of 
April  26. 1985  (50  FR  16636.  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an    , 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(5). 

\'II.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  18, 1985  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Objections  shall  show  wherein 
the  person  filing  will  be  adversely 
affected  by  the  regulation,  specify  with 
particularity  the  provisions  of  the 
regulation  deemed  objectionable,  and 
state  the  grounds  for  the  objections. 
Objections  shall  be  filed  in  accordance 
with  the  requirements  of  21  CFR  71.30.  If 
a  hearing  is  requested,  the  objection 
shall  state  the  issues  for  the  hearing  and 
shall  be  supported  by  grounds  factually 
and  legally  sufficient  to  justify  the  relief 
sought,  and  shall  include  a  detailed 
description  and  analysis  of  the  factual 
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information  intended  to  be  presented  in 
support  of  the  objections  in  the  event 
that  a  hearing  is  held.  Three  copies  of  all 
documents  shall  be  filed  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulations  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Notice  of  the  filing  of 
objections  or  lack  thereof  will  be 
published  in  the  Federal  Register. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics.  Drugs. 
Medical  devices. 

PART  73— (AMENDED] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  73  is  amended 
as  follows: 

1.  The  authority  citation  for  21  CFR 
Part  73  continues  to  read  as  follows: 

Authority:  Sees.  701.  706,  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376);  21  CFR  5.10. 

2.  In  §  73.3121  by  revising  the 
introductory  text  of  paragraph  (a),  by 
removing  the  word  "and"  before,  and 
the  period  after,  paragraph  (a)(5).  and  by 
adding  new  paragraph  (a}(6],  to  read  as 
follows: 

§  73.3121    Poly(hydroxyethyl 
methacrylateHlye  copolymers. 

(a)  Identity.  The  color  additives  are 
formed  by  reacting  one  or  more  of  the 
reactive  dyes  listed  in  this  paragraph 
with  poly(hydroxyethyl  methacrylate). 
so  that  the  sulfate  group  (or  groups)  or 
chlorine  substituent  of  the  dye  is 
replaced  by  an  ether  linkage  to 
poly(hydroxyethyl  methacrylate).  The 
dyes  that  may  be  used  along  or  in 
combination  are 
•         •         ♦         «         • 

(6)  Reactive  Blue  No.  4  (2- 
anthracenesulfonic  acid,  l-amino-4-(3- 
((4,6,-dichloro-s-tria2in-2-yl)amino)-4- 
sulfoanilino)-9,10-dihydro-9,10-dioxo, 
disodium  salt]  (CAS  Reg.  No.  4499-01-8). 
***** 

Dated:  August  12. 1985. 

Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc,  85-19672  Filed  8-16-85:  8:45  am) 
BILUMG  COOe  41C0-01-M 


action:  Final  rule. 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin 

agency:  Food  and  Drug  Administration. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for 
Hubbard  Milling  Co.,  providing  for  the 
manufacture  of  5-,  10-,  and  20-gram- 
per-pound  tylosin  premixes  used  to 
make  completed  feeds  for  swine,  beef 
cattle,  and  chickens. 

EFFECTIVE  DATE:  August  19.  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-433- 
1414. 

SUPPLEMENTARY  INFORMATION:  Hubbard 

Milling  Co.,  424  North  Front  St.. 
Mankato,  NfN  56001,  is  the  sponsor  of  a 
supplement  to  NADA  48-645  submitted 
on  its  behalf  by  Elanco  Products  Co.  The 
supplemental  NADA  provides  for  the 
manufacture  of  new  5-  and  20-gram-per- 
pound  tylosin  premixes  used  to  make 
complete  feeds  for  swine,  beef  cattle, 
and  chickens  for  use  as  in  21  CFR 
558.625(f](l)  (i)  through  (vi).  The  use  of 
the  currently  approved  10-gram-per- 
pound  premix  is  revised  to  include 
additional  uses  in  swine,  beef  cattle, 
and  chickens.  The  supplemental  NADA 
is  approved  and  the  regulations  are 
amended  to  reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  2085r,  from  9  a.in. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 


1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  3eOb):  21  CFR  5.10  and  5.83.  '' 

2.  Section  558625  is  amended  by 
revising  paragraph  (b}(72)  to  read  as 
follows: 

§558.625    Tylosin. 

•         *         »         •         » 

(b)  *  *  * 

(72)  To  012190:  5, 10,  20,  and  40  grams 
per  pound,  paragraph  (f)(l)(i)  through 
(vi)  of  this  section. 

***** 

Dated:  August  13. 1985. 

Marvin  A.  Norcross, 

Acting  Associate  Director  for  Scientific 
Evaluation. 

[FR  Doc.  85-19675  Filed  8-16-85;  8:45  am] 

BILUNO  COOC  4iaO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[OW-FRL-2882-3] 

Ocean  Dumping;  Extension  of  Interim 

Site  Designations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  fmal  rule. 

SUMMARY!  EPA  today  extends  the 
interim  designation  of  several  existing 
dredged  material  disposal  sites  to  allow 
completion  of  fmal  rulemaking  with  full 
public  participation.  The  interim 
designations  of  the  following  sites  are 
extended  until  July  31, 1988,  or  until  final 
rulemaking  is  completed,  whichever  is 
sooner:  Portland,  ME;  San  Juan,  PR; 
Wilmington  Harbor,  NC:  Charleston 
Harbor,  SC;  Savannah  River,  GA; 
Sabine-Neches,  TX;  Mouth  of  Columbia 
River,  OR.  This  action  is  necessary  to 
provide  acceptable  ocean  dumping  sites 
for  the  disposal  of  dredged  material 
essential  to  maintain  navigation  until 
formal  rulemaking  is  completed. 

DATES:  This  action  will  become  effective 
on  August  19, 1985.  Comments  must  be 
received  on  or  before  September  18, 
1985. 

ADDRESS:  Send  comments  to:  Paul  Pan. 
Chief,  Environmental  Analysis  Branch 
(WH-556M).  EPA,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Pan,  202/755-9231. 
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SUPPLEMENTARY  INFORMATION:  Section 

102(c)  of  the  Marine  Protection. 
Research,  and  Sanctuaries  Act  of  1972, 
as  amended.  33  U.S.C.  1401  et  seq.  ("the 
Act"),  gives  the  Administrator  of  EPA 
the  authority  to  designate  sites  where 
ocean  dumping  may  be  permitted.  On 
September  19. 1980.  the  Administrator 
delegated  the  authority  to  designate 
ocean  dumping  sites  to  the  Assistant 
Administrator  for  Water  and  Waste 
Management,  now  the  Assistant 
Administrator  for  Water. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I.  Subchapter  H. 
9  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  promulgation  in 
this  Part  228.  A  list  of  "Approved 
Interim  and  Final  Ocean  Dumping  Sites" 
was  published  on  January  11. 1977  (42 
FR  2461  et  seq.),  was  extended  on 
January  16, 1980  (45  FR  3053  et  seq.)  and 
December  9, 1980  (45  FR  81042  et  seq.), 
and  was  subsequently  extended  on 
February  7. 1983  (48  FR  5557  et  seq.)  and 
August  24. 1984  (49  FR  33647).  That  list 
established  the  Portland.  ME;  San  Juaa 
PR;  Wilmington  Harbor.  NC;  Charleston 
Harbor.  SC;  Savannah  River.  GA; 
Sabine-Neches,  TX;  and  Mouth  of 
Columbia  River,  OR,  sites  as  interim 
sites.  The  latest  notice  extended  their 
period  of  use  until  July  31, 1985.  Today's 
extension  will  continue  the  interim 
designations  for  these  sites  until  July  31, 
1988,  or  until  final  rulemaking  is 
completed,  whichever  is  sooner. 

Preparation  of  Environmental  Impact 
Statements  (EIS's)  for  rulemaking  has 
been  completed  on  all  of  these  sites. 
Designation  of  all  consent  decree  sites 
("National  Wildlife  Federation  v. 
Costle,"  629  F.2d  118  (D.C.  Cir.  1980)] 
will  proceed  as  expeditiously  as 
possible.  EPA  cannot  promulgate  final 
designations  for  these  sites  and  allow 
opportunity  for  full  public  participation 
within  the  existing  deadline  of  July  31. 
1985.  The  extensive  opportunities  for 
public  participation  are  described  in 
greater  detail  in  the  February  7. 1983. 
extension  notice.  Thirty-six  months  is  a 
more  realistic  estimate  of  the  amount  of 
time  EPA  will  need  to  complete  the 
designation  process  for  all  of  these  sites. 
EPA  expects  to  finish  the  designation 
process  earlier  for  those  sites  where 
work  is  more  advanced. 

The  Corps  of  Engineers  has  stated 
that  they  know  of  no  adverse 
environmental  impacts  or  substantive 
public  opposition  which  would  result 
from  continued  use  of  any  of  these 
historically  used  sites. 

Continued  designation  of  these 
interim  dredged  material  disposal  sites 
is  necessary  to  assure  the  uninterrupted 
availability  of  the  adjacent  harbors  to 
interstate  and  foreign  commerce.  These 


site  designations  expired  on  July  31, 
1985.  Accordingly,  pursuant  to  the 
Administrative  Procedure  Act.  5  U.S.C 
553(b)(3)(B).  the  Agency  has  determined 
that  notice  and  public  procedure  on  the 
interim  designations,  prior  to  their 
extension,  is  impracticable  and  contrarj 
to  the  public  interest  However,  the 
Agency  solicits  public  comment  on  the 
extension  of  the  interim  designations 
and  will  address  any  comments 
received  in  the  final  rulemakings 
designating  these  sites.  For  the  same 
reasons.  EPA  has  determined,  pursuant 
to  the  Administrative  Procedure  Act,  5 
U.S.C.  553(d)(3).  that  there  is  good  cause 
to  make  this  extension  effective 
immediately. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  commence,  the  Corps  of  Engineers 
must  evaluate  a  permit  application 
according  to  EPA's  ocean  dumping 
criteria.  If  a  Federal  project  is  involved, 
the  Corps  must  also  evaluate  the 
proposed  dumping  in  accordance  with 
those  criteria.  In  either  case,  EPA  has 
the  right  to  disapprove  the  actual 
dumping,  if  it  determines  that 
environmental  concerns  under  the  Act 
have  not  been  met. 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  action  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  action 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  action  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  et 
seq. 

List  of  SubjecU  in  40  CFR  Part  228 

Water  pollution  control. 


Dated:  August  7. 1965. 
Henr)-  Longest  U, 
Acting  Assistant  Administrator  for  Water 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
amended  as  set  forth  below. 

PART  228— (AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

§22«.12    lAmwidad] 

2.  In  Part  228.  paragraph  (a)(l)(ii)  of 
§  228.12  is  amended  by  revising  the 
introductory  text  and  adding  paragraphs 
(K)  to  (O)  to  read  as  follows: 

***** 

(a)  *  *  • 

(1)  *  *  • 

(ii)  Until  such  time  as  formal 
rulemaking  is  completed  or  until  July  31. 
1988,  whichever  is  sooner 
«         •        *        *        * 

(K)  Portland,  ME. 

(L)  San  Juan.  PR. 

(M)  Charleston/Savannah/ 
Wilmington  (3  sites):  Wilmington 
Harbor,  NC;  Charleston  Harbor.  SG  and 
Savannah  River.  GA. 

(N)  Sabine-Neches.  TX  (4  sites) 

(O)  Mouth  of  Columbia  River.  OR  (5 
sites). 

|FR  Doc.  85-19423  Filed  8-16-85;  8:45  am  J 
MLUNO  CODE  6SaO-eO-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  90 

(OST  Docket  No.  43344] 

Audits  of  state  and  Local 
Governments 

AGENCY:  Department  of  Transportation. 
ACTION:  Final  rule  and  request  for 
comments. 

summary:  This  final  rule  establishes  a 
requirement  for  all  recipients  of 
Department  of  Transportation  (DOT) 
assistance  funds  to  comply  with  the 
requirements  of  the  Single  Audit  Act  of 
1984.  Pub.  L  98-502,  and  Office  of 
Management  and  Budget  (OMB)  Circular 
A-128,  Audits  of  State  and  Local 
Governments.  The  OMB  Circular  A-128 
directs  agencies  to  publish  regulationo 
implementing  it.  OMB  Circular  A-128  is 
included  as  an  appendix  to  the  basic 
regulation. 

DATES:  This  rule  is  effective  September 
18. 1985.  Comments  must  be  received  on 
or  before  October  18. 1985. 
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AOOflESS:  Interested  persons  should 
submit  comments  to  Docket  Clerk,  OST 
Docket  No.  43344.  Department  of 
lYansportation,  400  Seventh  Street,  SW.. 
Room  4107.  Washington,  D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Ventura,  Department  of 
Transportation,  Office  of  Installations 
and  Logistics— M-63,  400  Seventh  Street, 
SVV.,  Room  9100,  Washington,  D.C. 
20590,  (202)  426-4160. 
SUPPLEMENTARY  INFORMATION: 
Recipients  of  financial  assistance  from 
the  Department  of  Transportation  are 
currently  required  to  obtain 
organization-wide  audits  in  accordance 
with  the  requirements  of  Attachment  P, 
Audit  Requirements,  to  OMB  Circular 
A-102,  Uniform  Requirements  for  Grants 
to  State  and  Local  Governments.  This 
requirement  is  contained  in  program 
directives  issued  by  the  operating 
administrations  in  the  Department  that 
award  assistance  funds.  OMB  Circular 
A-128  was  issued  on  April  12, 1985, 
supersedes  Attachment  P.  and  requires 
each  Federal  agency  to  issue  regulations 
that  include  the  provisions  of  the  OMB 
Circular.  The  Department  does, 
however,  request  comments  on  this  rule. 
Most  Federal  assistance  agencies  will 
be  issuing  a  rule  similar  to  this  one. 
Comments  sent  to  any  Federal  agency 
will  be  shared  with  the  others  as 
appropriate. 

Regulatory  Process  Matters 

This  regulation  is  classified  as  a  "non- 
major"  regulation  under  Executive 
Order  12291,  and  is  nonsignificant  under 
the  Department  of  Transportation's 
Regulatory  Policies  and  Procedures.  It  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  economic 
impact  of  the  rule  is  expected  to  be 
minimal.  This  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321,  et  seq.). 

In  accordance  with  5  U.S.C.  553,  an 
opportunity  for  prior  notice  and  public 
comment  on  this  rule  is  not  necessary,  in 
that  the  rule  simply  makes  applicable  to 
recipients  an  already  existing  OMB 
Circular.  OMB  provided  an  opportunity 
for  public  comment  in  the  Circular  itself. 
DOT  will,  however,  publish  either  a 
revision  to  this  rule,  if  warranted,  or  a 
notice  responding  to  comments  that 
have  been  received  during  the  comment 
period.  Issued  this  6th  day  of  August, 
1985,  at  Washington,  D.C. 


List  of  Subjects  in  49  CFR  Part  90 

Audit  requirements  for  state  and  local 
governments. 

Elizabeth  Hanford  Dole. 

Secretary  of  Transportation. 

Subtitle  A  of  Title  49  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  Part  90  to  read  as  follows: 

PART  90-AUDITS  OF  STATE  AND 
LOCAL  GOVERNMENTS 

Sec. 

90.1     Policy  and  scope. 

90.3     Authority. 

Appendix  A— OMB  Circular  A-128.  Audits 
of  State  and  Local  Governments. 

Authority:  Sec.  9(e)(2)  of  the  Department  of 
Transportation  Act  [49  U.S.C.  1657(e)(2)|. 

§  90.1    Policy  and  scop*. 

The  regulation  in  this  pari  implements 
the  Single  Audit  Act  of  1984  (Pub.  L.  98- 
502),  31  U.S.C.  75.  All  Slate  and  local 
government  organizations  that  receive 
Federal  assistance  funds  from  the 
Department  of  Transportation,  including 
funds  received  indirectly  through  other 
units  of  State  and  local  governments, 
are  required  to  meet  the  audit 
requirements  of  Appendix  A  (Office  of 
Management  and  Budget  Circular  A-128, 
Audits  of  State  and  Local  Governments). 
Specific  guidance  for  individual 
assistance  programs  in  the  Department 
are  contained  in  program  guidance 
issued  by  the  operating  administrations 
in  the  Department  that  award  Federal 
assistance  funds. 

§90.3    Auttiority. 

This  part  is  authorized  by  section 
9(e)(2)  of  the  Department  of 
Transportation  Act  (49  U.S.C. 
1657(e)(2)),  which  allows  the  Secretary 
to  make  such  rules  and  regulations  as 
may  be  necessary  to  carry  out  the 
Secretary's  functions,  powers,  and 
duties. 

BILLING  CODE  4t10-«3-M 

Appendix  A— OMB  Circular  A-128, 
Audits  of  State  and  Local  Governments 

EXECUTIVE  OFHCE  OF  THE 
PRESIDENT 

Office  of  Management  and  Budget 
CIRCULAR  NO.  A-128 
April  12, 1985 

To  the  Heads  of  Executive  Departments  and 

Establishments. 
Subject:  Audits  of  State  and  Local 

Governments. 

1.  Purpose.  This  Circular  is  issued  pursuant 
to  the  Single  Audit  Act  of  1984.  Pub.  L.  98- 
502.  It  establishes  audit  requirements  for 
State  and  local  governments  that  receive 
Federal  aid,  and  defines  Federal 


responsibilities  for  implementing  and 
monitoring  those  requirements. 

2.  Supersession.  The  Circular  supersedes 
Attachment  P,  "Audit  Requirements."  of 
Circular  A-102.  "Uniform  requirements  for 
grants  to  State  and  local  governments." 

3.  Background.  The  Single  Audit  Act  builds 
upon  earlier  efforts  to  improve  audits  of 
Federal  aid  programs.  The  Act  requires  State 
or  local  governments  that  receive  SlOO.OOO  or 
more  a  year  in  Federal  funds  to  have  an  audit 
made  for  that  year.  Section  7505  of  the  Act 
requires  the  Director  of  the  Office  of 
Management  and  Budget  to  prescribe 
policies,  procedures  and  guidelines  to 
implement  the  Act.  It  specifies  that  the 
Director  shall  designate  "cognizant"  Federal 
agencies,  determine  criteria  for  making 
appropriate  charges  to  Federal  programs  for 
the  cost  of  audits,  and  provide  procedures  to 
assure  that  small  firms  or  firms  owned  and 
controlled  by  disadvantaged  individuals  have 
the  opportunity  to  participate  in  contracts  for 
single  audits. 

4.  Policy.  The  Single  Audit  Act  requires  the 
following: 

a.  State  or  local  governments  that  receive 
$100,000  or  more  a  year  in  Federal  fmancial 
assistance  shall  have  an  audit  made  in 
accordance  with  this  Circular. 

b.  State  or  local  governments  that  receive 
between  $25,000  and  $100,000  a  year  shall 
have  an  audit  made  in  accordance  with  this 
Circular,  or  in  accordance  with  Federal  laws 
and  regulations  governing  the  programs  they 
participate  in. 

c.  State  or  local  governments  that  receive 
less  than  S25.000  a  year  shall  be  exempt  from 
compliance  with  the  Act  and  other  Federal 
audit  requirements.  These  State  and  local 
governments  shall  be  governed  by  audit 
requirements  prescribed  by  State  or  local  law 
or  regulation. 

d.  Nothing  in  this  paragraph  exempts  State 
or  local  governments  from  maintaining 
records  of  Federal  flnancial  assistance  or 
from  providing  access  to  such  records  to 
Federal  agencies,  as  provided  for  in  Federal 
law  or  in  Circular  A-102,  "Uniform 
requirements  for  grants  to  State  or  local 
governments." 

5.  Definitions.  For  the  purposes  of  this 
Circular  the  following  definitions  from  the 
Single  Audit  Act  apply: 

a.  "Cognizant  agency"  means  the  Federal 
agency  assigned  by  the  Office  of 
Management  and  Budget  to  carry  out  the 
responsibilities  described  in  paragraph  11  of 
this  Circular. 

b.  "Federal  financial  assistance"  means 
assistance  provided  by  a  Federal  agency  in 
the  form  of  grants,  contracts,  cooperative 
agreements,  loans,  loan  guarantees,  property, 
interest  subsidies,  insurance,  or  direct 
appropriations,  but  does  not  include  direct 
Federal  cash  assistance  to  individuals.  It 
includes  awards  received  directly  from 
Federal  agencies,  or  indirectly  through  other 
units  of  State  and  local  governments. 

c.  "Federal  agency"  has  the  same  meaning 
as  the  term  "agency"  in  section  551(1)  of  Title 
5.  United  States  Code. 

d.  "Generally  accepted  accounting 
principles "  has  the  meaning  specified  in  the 
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generally  accepted  government  auditing 
standards. 

e.  "Generally  accepted  government 
auditing  standards"  means  the  Standards  For 
Audit  of  Government  Organizations, 
Programs,  Activities,  and  Functions, 
developed  by  the  Comptroller  General,  dated 
Febuary  27, 1981. 

f.  "Independent  auditor"  means: 

(1)  A  State  or  local  government  auditor 
who  meets  the  independence  standards 
specified  in  generally  accepted  government 
auditing  standards;  or 

(2)  A  public  accountant  who  meets  such 
independence  standards. 

g.  "Internal  controls"  means  the  plan  of 
organization  and  methods  and  procedures 
adopted  by  management  to  ensure  that: 

(1)  Resource  use  is  consistent  with  laws, 
regulations,  and  policies; 

(2)  Resources  are  safeguarded  against 
waste,  loss,  and  misuse;  and 

(3)  Reliable  data  are  obtained,  maintained, 
and  fairly  disclosed  in  reports. 

h.  "Indian  tribe"  means  any  Indian  tribe, 
band,  nations,  or  other  organized  group  or 
community,  including  any  Alaskan  Native 
village  or  regional  or  village  corporations  (as 
defined  in,  or  established  under,  the  Alaskan 
Native  Claims  Settlement  Act)  that  is 
recognized  by  the  United  States  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

i.  "Local  government"  means  any  unit  of 
local  government  within  a  State,  including  a 
county,  a  borough,  municipality,  city,  town, 
township,  parish,  local  public  authority, 
special  district,  school  district,  intrastate 
district,  council  of  governments,  and  any 
other  instrumentality  of  local  government. 

j.  "Major  Federal  Assistance  Program,"  as 
deHned  by  Pub.  L  9&-502.  is  described  in  the 
Attachment  to  this  Circular. 

k.  "Public  accountants"  means  those 
individuals  who  meet  the  qualification 
standards  included  in  generally  accepted 
government  auditing  standards  for  personnel 
performing  government  audits. 

1.  "State"  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the  Pacific 
Islands,  any  instrumentality  thereof,  and  any 
multi-State,  regional,  or  interstate  entity  that 
has  governmental  func-tions  and  any  Indian 
tribe. 

m.  "Subrecipient"  means  any  person  or 
government  department,  agency,  or 
establishment  that  receives  Federal  financial 
assistance  to  carry  out  a  program  through  a 
State  or  local  government,  but  does  not 
include  an  individual  that  is  a  beneficiary  of 
such  a  program.  A  subrecipient  may  also  be  a 
direct  recipient  of  Federal  financial 
assistance. 

6.  Scope  of  audit.  The  Single  Audit  Act 
provides  that: 

a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  covering  financial  and  compliance 
audits. 

b.  The  audit  shall  cover  the  entire 
operations  of  a  State  or  local  government  or. 


at  the  option  of  that  government,  it  may  cover 
departments,  agencies  or  establishments  that 
received,  expended,  or  otherwise 
administered  Federal  financial  assistance 
during  the  year.  However,  if  a  State  or  local 
government  receives  $25,000  or  more  in 
General  Revenue  Sharing  Funds  in  a  fiscal 
year,  it  shall  have  an  audit  of  its  entire 
operations.  A  series  of  audits  of  individual 
departments,  agencies,  and  establishments 
for  the  same  fiscal  year  may  be  considered  a 
single  audit. 

c.  Public  hospitals  and  public  colleges  and 
universities  may  be  excluded  from  State  and 
local  audits  and  the  requirements  of  this 
Circular.  However,  if  such  entities  are 
excluded,  audits  of  these  entities  shall  be 
made  in  accordance  with  statutory 
requirements  and  the  provisions  of  Circular 
A-110,  "Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other  nonprofit 
organizations." 

d.  The  auditor  shall  determine  whether. 

(1)  The  financial  statements  of  the 
government,  department,  agency  or 
establishment  present  fairly  its  financial 
position  and  the  results  of  its  financial 
operations  in  accordance  with  generally 
accepted  accounting  principles; 

(2)  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  financial  assistance 
programs  in  compliance  with  applicable  laws 
and  regulations;  and 

(3)  The  organization  has  complied  with 
laws  and  regulations  that  may  have  material 
effect  on  its  financial  statements  and  on  each 
major  Federal  assistance  program. 

7.  Frequency  of  audit.  Audits  shall  be  made 
annually  unless  the  State  or  local  government 
has,  by  January  1, 1987.  a  constitutional  or 
statutory  requirement  for  less  frequent  audits. 
For  those  governments,  the  cognizant  agency 
shall  permit  biennial  audits,  covering  both 
years,  if  the  government  so  requests.  It  shall 
also  honor  requests  for  biennial  audits  by 
governments  that  have  an  administrative 
policy  calling  for  audits  less  frequent  than 
annual,  but  only  for  fiscal  years  beginning 
before  January  1, 1987. 

8.  Internal  control  and  compliance  reviews. 
The  Single  Audit  Act  requires  that  the 
independent  auditor  determine  and  report  on 
whether  the  organization  has  internal  control 
systems  to  provide  reasonable  assurance  that 
it  is  managing  Federal  assistance  programs  in 
compliance  with  applicable  laws  and 
regulations. 

a.  Internal  control  review.  In  order  to 
provide  this  assurance  the  auditor  must  make 
a  study  and  evaluation  of  internal  control 
systems  used  in  administering  Federal 
assistance  programs.  The  study  and 
evaluation  must  be  made  whether  or  not  the 
auditor  intends  to  place  reliance  on  such 
systems.  As  part  of  this  review,  the  auditor 
shall: 

(1)  Test  whether  these  internal  control 
systems  are  functioning  in  accordance  with 
prescribed  procedures. 

(2)  Examine  the  recipients  system  for 
monitoring  subrecipients  and  obtaining  and 
acting  on  subrecipient  audit  reports. 

b.  Compliance  review.  The  law  also 
requires  the  auditor  to  determine  whether  the 


organization  has  complied  with  laws  and 
regulations  that  may  have  a  material  effect 
on  each  major  Federal  assistance  program. 

(1)  In  order  to  determine  nvhich  major 
programs  are  to  be  tested  for  compliance. 
State  and  local  governments  shall  identify  in 
their  accounts  all  Federal  funds  received  and 
expended  and  the  programs  under  which  they 
were  received.  This  shall  include  funds 
received  directly  from  Federal  agencies  and 
through  other  State  and  local  governments. 

(2)  The  review  must  include  the  selection 
and  testing  of  a  representative  number  of 
charges  from  each  major  Federal  assistance 
program.  The  selection  and  testing  of 
transactions  shall  be  based  on  the  auditor's 
professional  judgment  considering  such 
factors  as  the  amount  of  expeditures  for  the 
program  and  the  individual  awards:  the 
newness  of  the  program  or  changes  in  its 
conditions:  prior  experience  with  the 
program,  particularly  as  revealed  in  audits 
and  other  evaluations  (e.g..  inspections, 
program  reviews);  the  extent  to  which  the 
program  is  carried  out  through  subrecipients: 
the  extent  to  which  the  program  contracts  for 
goods  or  services;  the  level  to  which  the 
program  is  already  subject  to  program 
reviews  or  other  forms  of  independent 
oversight;  the  adequacy  of  the  controls  for 
ensuring  compliance;  the  expectation  of 
adherence  or  lack  of  adherence  to  the 
applicable  laws  and  regulations;  and  the 
potential  impact  of  adverse  findings. 

(a)  In  making  the  test  of  transactions,  the 
auditor  shall  determine  whether 

— The  amounts  reported  as  expenditures 
were  for  allowable  services,  and 

— The  records  show  that  those  who  received 
services  or  benefits  were  eligible  to  receive 
them. 

(b)  In  addition  to  transaction  testing,  the 
auditor  shall  determine  whether 

— Matching  requirements,  levels  of  effort  and 
earmarking  limitations  were  met. 

— Federal  financial  reports  and  claims  for 
advances  and  reimbursements  contain 
information  that  is  supported  by  the  books 
and  records  from  which  the  basic  financial 
statements  have  been  prepared,  and 

— Amounts  claimed  or  used  for  matching 
were  determined  in  accordance  with  OMB 
Circular  A-87.  "Cost  principles  for  State 
and  local  governments."  and  Attachment  F 
of  Circular  A-102,  "Uniform  requirements 
for  grants  to  State  and  local  goverrunents." 

(c)  The  principal  compliance  requirements 
of  the  largest  Federal  aid  programs  may  be 
ascertained  by  referring  to  the  Compliance 
Supplement  for  Single  Audits  of  State  and 
Local  Governments,  issued  by  OMB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered  in  the 
Compliance  Supplement,  the  auditor  may 
ascertain  compliance  requirements  by 
researching  the  statutes,  regulations,  and 
agreements  governing  individual  programs. 

(3)  Transactions  related  to  other  Federal 
assistance  programs  that  are  selected  in 
connection  with  examinations  o!  financial 
statements  and  evaluations  of  internal 
controls  shall  be  tested  for  compliance  with 
Federal  laws  and  regulations  that  apply  to 
such  transactions. 
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9.  Subreapiea^s.  State  or  lnc»l 
gtivemments  that  receive  Fe<ieraj  finkitciai 
assistance  diHl  provMle  $25,000  or  mow  of  i1 
in  a  fiscal  year  to  a  sit6recipieat  stiHil: 

a.  Oetermiite  whetJMr  Stale  or  local 
subreupients  kave  net  the  audit 
requirements  of  this  Circular  and  whether 
subreripieots  covered  by  CtrauLtr  .A-IUL 
"Unifomi  requireiBenla  for  ff^aXt  to 
universities,  hospitalx,  and  other  owiprafit 
organizations."  kave  oaet  th«t  requirement: 

b.  Determine  whether  the  sobrecipieat 
spent  Federal  assistance  funds  provnied  in 
accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplishtd  by 
reviewing  an  audiJ  of  the  s«jbrecipienl  tnade 
in  accordance  with  this  Circular,  Circular  A- 
110.  or  throngh  other  means  (e.g.,  prOjgram 
rm'iews)  if  the  subrecipient  has  not  yet  had 
such  an  audit: 

c.  Ensure  thai  approprvile  corrertive  action 
is  taken  within  six  months  alter  receipt  of  the 
audit  report  in  instances  of  noncomphance 
with  Federal  laws  and  rf>gulat>onr 

d.  Consider  whether  stibrecipient  audits 
necessrtate  adjustnent  of  the  recipient's  own 
reconJs:  and 

e.  Require  each  sabrecipient  to  pe-init 
Independent  aadifors  to  have  access  to  the 
records  and  finaacia!  statements  as 
necessary  to  comply  with  this  GrcuJar. 

10.  Relotittn  to  oth^r  audit  requirements. 
The  Single  Audit  Act  provides  that  an  audit 
mnde  in  accordance  with  this  Circular  shall 
be  in  lieu  of  any  financial  «»r  financial 
compliance  audit  re<|mred  under  irtdrvidital 
Federal  assistance  programs.  To  the  extent 
that  a  single  audit  provides  Federal  agencies 
with  infornwtion  and  assurances  they  need  to 
carry  oat  their  overall  responsibilities,  they 
shdll  rely  upoo  aad  use  suck  iniormabon. 
However,  a  Federal  asencv  shall  make  any 
additional  audits  which  are  necessary  to 
carry  out  its  responsibilities  under  Federal 
law  and  regulation.  Any  additional  Federal 
audit  effort  shall  be  planned  and  carried  out 
in  such  a  way  as  to  avoid  duplication. 

a.  The  provisions  of  this  Orcular  do  no< 
limit  the  authority  of  Federal  agencies  to 
make,  or  contract  for  audits  and  evaluations 
of  Federal  Hnancial  assistance  programs,  nor 
do  they  hmit  the  authority  of  any  Federal 
agency  Inspector  General  or  other  Federal 
audit  official. 

b.  The  provisions  of  this  Circular  do  not 
authorize  any  State  or  local  government  or 
subrecipient  thereof  to  constrain  Federal 
agencies,  in  any  manner,  from  carrying  out 
additional  wjdits. 

c  A  Federal  agency  that  makes  or 
contracts  for  audits  in  addition  to  the  audits 
made  by  recipienls  pursuant  to  tki«  Circular 
shall,  consistent  with  other  applitobte  law* 
and  r^ulations.  arrange  Sot  fvniim%  die  cost 
of  such  additional  aadits.  Sutrh  additional 
audits  include  economy  aad  efficiency  a«dit8. 
program  insults  aodits.  and  program 
evaluations. 

11.  Co^izant  agency  respoRsibiLnea.  The 
Singte  Audit  Act  prtmdes  for  cognizant 
Federal  ateacies  to  oversee  the 
imptemeBtation  of  dm  Ctrouiiir. 

a.  The  Office  of  MMSfeawnt  aad  Budget 
will  assign  cognizant  agencies  for  Slates  and 
their  subdivisions  and  lat|^  local 
governments  and  their  subdivision  Other 


Federal  agencies  May  participate  witli  an 
assigned  cognizant  agency,  ia  order  ta  felfiU 
the  cognizance  responsibilities.  Smaner 
governments  not  assigned  a  cognizant  agency 
wiU  be  under  the  general  oversight  of  tlK 
Federal  agency  that  provide*  lliem  the  most 
funds  whether  directly  or  inilirectty. 

b.  A  cognizant  agency  shall  have  the 
foQowing  respottsiMities: 

(1)  Ensare  that  aadits  are  aade  and  reports 
are  received  in  a  timely  manner  and  in 
accordance  with  the  requirements  of  this 
Circular. 

(2)  Provide  technical  advice  and  tiaiaan  te 
State  and  iocai  govenMnents  and  iitdependent 
auditors. 

(31  Obtain  or  maVe  «juality  control  reviews 
of  selected  audits  made  by  non-Federal  audit 
organizatisas,  and  provide  the  results,  when 
appropriate,  to  other  interested  organizations. 

(4)  Promptly  orform  other  afiected  Federal 
agencies  and  appropriate  Federal  law 
enforoement  officials  of  any  reported  iHegal 
acts  or  invgularitiea.  They  should  also  inform 
State  or  local  law  enforcement  and 
prosecuting  authorities,  if  not  advised  by  the 
recipient  of  any  violation  of  law  within  *eir 
jurisdiction. 

(5)  Advise  the  recipient  of  audits  that  have 
been  found  not  to  have  met  4w  raqnireBCirts 
set  forth  in  this  Circular.  In  aadi  inaNmcea. 
the  recipient  wi4i  be  expected  to  work  witli 
the  auditor  to  take  corrective  action,  ff 
corrective  action  is  not  taken.  rt>e  cognizant 
agency  shall  notify  the  reciiwent  and  Federal 
awarding  agencies  of  the  facts  and  make 
recommendations  for  followup  action.  Ma}or 
inadequacies  or  repetitive  substandard 
performance  of  independent  aaditors  shall  be 
referred  to  appropriate  ppofessional  bodies 
for  diacipiinary  action. 

(6|  Coordinate,  to  the  extent  practicid>!e. 
audits  BMde  by  or  for  Federal  agencies  that 
are  in  addition  te  the  aadits  made  pur«nant  to 
this  Circular  so  that  the  iKk!itional  audits 
baiid  upon  such  audHs. 

(7)  Oversee  the  reoolation  of  audrt  findings 
that  affect  the  programs  of  more  ^n  one 
agency. 

W  Illegal  acts  or  irregttlarilies.  If  the 
auditor  becomes  aware  of  illegal  acts  or  other 
ifregularities,  prompt  notice  shall  be  given  to 
recipient  management  ofnci«ls  above  the 
lev«j  of  involvement.  {See  slao  paragraph 
13(aX3)  below  fe>r  the  auditot's  reporting 
responsibilities.)  The  redpiefrt,  in  turn,  shall 
promptly  notify  the  cognizant  agency  of  the 
illegal  acts  or  irregutarities  and  of  proposed 
and  actual  actions,  if  any.  Illegal  acts  and 
irregularities  indude  sodi  matters  as 
ooiflicts  of  ioterett.  falsification  of  records  or 
reports,  and  misappropriations  of  funds  or 
other  assets. 

13.  Audit  Reports.  Audit  reports  m«s<  be 
prepare?d  at  the  completion  of  the  audit. 
Reports  serve  many  needs  of  Slate  and  h>cal 
governments  as  wed  as  meeting  the 
requirements  of  the  Single  Audit  Act. 

a.  The  audit  report  shall  state  that  the  aadit 
was  Boade  in  accordance  with  the  provisions 
of  this  Circular.  The  report  shall  be  made  «p 
of  at  least 

(1 )  The  auditor's  report  on  (mandal 
statements  and  on  a  schedule  of  Federal 
assistance:  the  financial  statements;  and  a 
schedule  of  Federal  assistance,  rfwjwing  the 


total  expenditures  for  each  Federal 
assistance  program  as  identified  in  the 
Catalog  of  Federal  Domestic  As&isianca 
Federal  programs  or  grants  that  have  not 
been  assigned  a  catalog  number  shall  be 
identified  under  the  caption  "other  Federal 
assistance." 

(2)  The  auditor's  report  on  the  study  and 
evaluation  of  internal  control  systems  must 
identify  the  organization's  significant  iatemal 
acciiunting  controls,  and  Ibose  coatrals 
designed  to  provide  reasonable  assurance 
that  Federal  prograiu  are  beiag  ouaaged  in 
compliance  with  laws  and  regulaliona.  it 
must  also  identify  the  controls  that  wen 
evaluated,  the  controls  that  were  mM 
evaluated,  and  the  material  weaknesses 
identified  as  a  result  of  the  evakiatiaa. 

(3)  The  auditor's  report  on  compliance 
containing: 

— A  statement  of  positive  asstaance  with 
respect  to  those  items  tested  for 
compliance,  including  compfiance  with  law 
and  regulations  pertaining  to  financial 
reports  and  claims  for  advances  and 
rennbursements; 

— ^Negative  assurance  on  those  items  not 
tested; 

— A  sununary  of  all  instances  of 
noncompliance;  and 

— An  identification  of  total  araouiUs 
questioned  if  any.  for  each  Federal 
assistance  award,  as  a  result  of 
noncompliance. 

b.  Tlte  three  parts  of  the  audit  report  may 
be  botind  into  a  single  report,  or  prp.senled  at 
the  same  time  as  separate  documents. 

c.  All  fraud  abuse,  or  illegal  acts  or 
indications  of  such  acts,  inchidmg  all 
questioned  costs  found  as  the  resoh  of  tfiese 
acts  that  auditors  become  aware  of,  should 
normally  be  covered  in  a  separate  written 
report  submitted  in  accordance  with 
paragraph  13f. 

d.  In  addition  to  the  audit  report,  the 
recipient  shaD  provide  comments  on  the 
findings  and  recommendations  in  the  report. 
including  a  plan  Ear  ooirective  action  taken  or 
planned  and  comaMnts  on  the  status  of 
corrective  action  t^cen  on  prior  findings,  tf 
corrective  action  is  not  necessary,  a 
statement  describing  the  reason  it  is  not 
should  accompany  the  audit  report 

e.  The  reports  shall  be  made  available  by 
the  State  or  local  government  for  pabiic 
inspection  within  30 days  after  the 
completion  of  the  audit. 

f.  In  accordance  with  generally  accepted 
government  aadit  standards,  reports  shall  be 
submitted  by  the  anditor  to  the  organization 
audited  and  to  those  requiring  or  arranging 
for  the  audit  In  addition,  the  recipient  shall 
submit  copies  of  the  reports  to  each  Federal 
department  or  agency  that  provided  Federal 
assistance  fvnds  to  the  recipient. 
Subrecipients  shall  submit  copies  to 
recipients  that  provided  them  Federal 
assistance  funds.  The  reports  s.hall  be  sent 
within  30  days  after  the  completion  of  the 
audit,  bat  no  later  than  one  yewr  after  tfie  end 
of  the  audit  period  unless  a  longer  period  is 
agreed  to  with  the  cognizant  agency. 

g.  Recipients  of  more  than  $100,000  in 
Federal  funds  shall  submit  one  copy  of  the 
audit  report  withm  30  days  af^er  issuance  to  b 


Federal  Register  /  Vol.  50.  No.  160  /  Monday,  August  19.  1985  /  Rules  and  Regulations 


33343 


central  clearinghouse  to  be  designated  by  the 
Office  of  Management  and  Budget.  The 
clearinghouse  will  keep  completed  audits  on 
file  and  follow  up  with  State  and  local 
governments  that  have  not  submitted 
required  audit  reports. 

h.  Recipients  shall  keep  audit  reports  on 
file  for  three  years  from  their  issuance. 

14.  Audit  Resolution.  As  provided  in 
paragraph  11.  the  cognizant  agency  shall  be 
responsible  for  monitoring  the  resolution  of 
audit  Findings  that  affect  the  programs  of 
more  than  one  Federal  agency.  Resolution  of 
findings  that  relate  to  the  programs  of  a 
single  Federal  agency  will  be  the 
responsibility  of  the  recipient  and  that 
agency.  Alternate  arrangements  may  be 
made  on  a  case-by-case  basis  by  agreement 
among  the  agencies  concerned. 

Resolution  shall  be  made  within  six  months 
after  receipt  of  the  report  by  the  Federal 
departments  and  agencies.  Corrective  action 
should  proceed  as  rapidly  as  possible. 

15.  Audit  workpapers  and  reports. 
Workpapers  and  reports  shall  be  retained  for 
a  minimum  of  three  years  from  the  date  of  the 
audit  report,  unless  the  auditor  is  notified  in 
writing  by  the  cognizant  agency  to  extend  the 
retention  period.  Audit  workpapers  shall  be 
made  available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of  the 
audit. 

16.  Audit  Costs.  The  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
Circular  are  allowable  charges  to  Federal 
assistance  programs. 

a.  The  charges  may  be  considered  a  direct 
cost  or  an  allocated  indirect  cost,  determined 
in  accordance  with  the  provision  of  Circular 
A-87.  "Cost  principles  for  State  and  local 
governments." 

b.  Generally,  the  percentage  of  costs 
charged  to  Federal  assistance  programs  for  a 
single  audit  shall  not  exceed  the  percentage 
that  Federal  funds  expended  represent  of 
total  funds  expended  by  the  recipient  during 
the  fiscal  year.  The  percentage  may  l>e 
exceeded,  however,  if  appropriate 
documentation  demonstrates  higher  actual 
cost. 

17.  Sanctions.  The  Single  Audit  Act 
provides  that  no  cost  may  be  charged  to 
Federal  assistance  programs  for  audits 
required  by  the  Act  that  are  not  made  in 
accordance  with  this  Circular.  In  cases  of 
continued  inability  or  unwillingness  to  have  a 
proper  audit.  Federal  agencies  must  consider 
other  appropriate  sanctions  including: 

— Withholding  a  percentage  of  assistance 

payments  until  the  audit  is  completed 

satisfactorily, 
— Withholding  or  disallowing  overhead  costs, 

and 
— Suspending  the  Federal  assistance 

agreement  until  the  audit  is  made. 

18.  Auditor  Selection.  In  arranging  for  audit 
services  State  and  local  governments  shall 
lollow  the  procurement  standards  prescribed 
by  Attachment  O  of  Circular  A-102,  "Uniform 
requirements  for  grants  to  State  and  local 
governments."  The  standards  provide  that 
while  recipients  are  encouraged  to  enter  into 
intergovernmental  agreements  for  audit  and 
other  services,  analysis  should  be  made  to 
determine  v^ether  it  would  be  more 


economical  to  purchase  the  services  from 
private  firms.  In  instances  where  use  of  such 
intergovernmental  agreements  are  required 
by  State  statutes  (e.g..  audit  services)  these 
statutes  will  take  precedence. 

19.  Small  and  Minority  Audit  Firms.  Small 
audit  firms  and  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  contracts  awarded  to  fulfill  the 
requirements  of  this  Circular.  Recipients  of 
Federal  assistance  shall  take  the  following 
steps  to  further  this  goal: 

a.  Assure  that  small  audit  firms  and  audit 
firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals  are 
used  to  the  fullest  extent  practicable. 

b.  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  the  audit  so  as  to  encourage 
and  facilitate  participation  by  small  audit 
firms  and  audit  firms  owned  and  controlled 
by  socially  and  economically  disadvantaged 
individuals. 

c.  Consider  in  the  contract  process  whether 
firms  competing  for  larger  audits  intend  to 
subcontract  with  small  audit  firms  and  audit 
firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals. 

d.  Encourage  contracting  with  small  audit 
firms  or  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  which  have  traditionally  audited 
government  programs  and.  in  such  cases 
where  this  is  not  possible,  assure  that  these 
firms  are  given  consideration  for  audit 
subcontracting  opportunities. 

e.  Encourage  contracting  with  consortiums 
of  small  audit  firms  as  described  in 
paragraph  (a)  above  when  a  contract  is  too 
large  for  an  individual  small  audit  firm  or 
audit  firm  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals. 

f.  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
solicitation  and  utilization  of  small  audit 
firms  or  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals. 

20.  Reporting.  Each  Federal  agency  will 
report  to  the  Director  of  0MB  on  or  before 
March  1. 1987.  and  annually  thereafter  on  the 
effectiveness  of  State  and  local  governments 
in  carrying  out  the  provisions  of  this  Circular. 
The  report  must  identify  each  State  or  local 
government  or  Indian  tribe  that,  in  the 
opinion  of  the  agency,  is  failing  to  comply 
with  the  Circular. 

21.  Regulations.  Each  Federal  agency  shall 
include  the  provisions  of  this  Circular  in  its 
regulations  implementing  the  Single  Audit 
Act. 

22.  Effective  date.  This  Circular  is  effective 
upon  publication  and  shall  apply  to  fiscal 
years  of  State  and  local  governments  that 
begin  after  December  31. 1984.  Earlier 
implementation  is  encouraged.  However, 
until  it  is  implemented,  the  audit  provisions 
of  Attachment  P  to  Circular  A-102  shall 
continue  to  be  observed. 

23.  Inquiries.  All  questions  or  inquiries 
should  be  addressed  to  Financial 
Management  Division,  Office  of  Management 
and  Budget,  telephone  number  202/395-3993. 


24.  Sunset  review  date.  This  Circular  shall 
have  an  independent  policy  review  to 
ascertain  its  effectiveness  three  years  from 
the  date  of  issuance. 
David  A.  Stockman, 
Director. 

Attachment — Circular  A-128 

Definition  of  Major  Program  as 
Provided  in  Pub.  L.  98-502 

"Major  Federal  Assistance  Program,"  for 
State  and  local  governments  having  Federal 
assistance  expenditures  between  $100,000 
and  $100,000,000,  means  any  program  for 
which  Federal  expenditures  during  the 
applicable  year  exceed  the  larger  of  $300,000. 
or  3  percent  of  such  total  expenditures. 

Where  total  expenditures  of  Federal 
assistance  exceed  SlOO.000.000.  the  following 
criteria  apply: 


Total  expenditures  of  Federal  fnanoal 

Maior  Federal 

More  than 

Bui  leas  than 

any  prograrn  mal 

$100  mNlioo 

SI  bikon.. 
SSbiOnn.. 
SSbiKon 

$4  biKon 

SSbiKon 

$6biSon..._„ 

S7  billion 

S3  irtfcjn 

51  txHioo 

52  Nlion 

$3  Mlion 

$4  billion _ 

$5  billion 

S6  bHhon _ _... 

$4m*an 
S7rnfeon 
SlOmkon 
SiSinkon 

SlSinhon 
S19  ii^iiii 

Owr  $7  billon 

SZOiMton 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[No.  39777] 

Negative  Surcharge  Tartffs;  Exemption 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  final  rules 
[Exemption]. 

SUMMARY:  The  Commissiqp  is  adopting 
final  rules  (set  forth  in  the  appendix) 
permitting  rail  carriers  unilaterally  to 
publish  rail  allowance  ("negative 
surcharge")  tariffs  to  the  extent  such 
tariffs  were  authorized  by  section 
10705a(a)(l)(A),  which  expired 
September  30, 1984.  The  Commission 
has  found  that  continued  regulation  of 
rail  allowances  under  provisions  of  49 
U.S.C.  10762(b)(2)  that  require 
concurrence  or  acceptance  by  other 
parties  to  the  joint  rate  is  not  necessary 
to  carry  out  the  transportation  policy  of 
49  U.S.C.  10101a  or  to  protect  shippers 
from  the  abuse  of  market  power. 

EFFECTIVE  DATE:  These  rules  will  be 
effective  on  September  18. 1985. 
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lOOMTIkCT: 
Louis  E.  Gitomer.  ^02)  27S-724S. 

SUPKEMENTARV  MFORMATIOM:  Proposed 
new  rules  in  this  proceeclii\g  were 
published  at  49  FR  34534.  August  31, 
1984. 

Additional  infomw^ron  is  contained  in 
the  Commission's  dedsiaa.  To  purcbate 
a  copy  of  the  fnU  decision,  write  to  T3. 
InfoSystems.  Inc.,  Room  2223,  Interstate 
Commerce  Commission  Building 
Washiagton.  DC  20423,  or  call  289-i357 
(DC  Metropolitan  area)  or  toll  free  (400) 
424-5403. 


DEPAfrrMEIfT  OF  COMMERCE 


EwinameKt  Aad  EMTgy 

This  decistoo  wiil  not  signilicaiUly 
affect  eitfaer  the  quality  of  Ute  htHaati 
environment  or  energy  consenration. 

Regulatory  Flexibility 

We  reafTirm  ow  certification  in  the 
proposed  rulemaking  notice  that  this 
action  will  not  have  a  significant 
economic  effect  of  a  substantial  number 
of  smafl  entities. 

List  ef  Sabjecte  ill  49  CFR  Part  1039 

RaibDads. 

Aatharily:  5  US.C.  SS3  and  49  US.C.  VBO&. 
10321.  and  10762. 

Decided  July  2a  1985. 

By  |}je  Commisnon.  Cfiairman  Taylor,  Vice 
Chdirman  Gradison,  Comnmsioners  Steirett. 
Andre.  Simmons.  Lamt)oiey  and  '^'n'niw 
lames  H.  Bayne, 
Secretary. 

Appendix 

Title  49  CFR  Part  1039,  Controcts  and 
Exemptions,  is  amended  as  foliows: 

1.  The  authority  citations  appearing  at 
the  end  of  Si  1939:3. 1039.10,  1039.11, 

1039.13,  1039.14.  103ai5,  1039.16,  and 
1039.17  are  itfinoved.  and  the  airthority 
citation  for  49  CFR  Part  1039  is  revised  to 
read  as  follows: 

Authority:  49  U.S.C.  10321. 10505.  M713. 
107152.  and  11105:  5U5.C.  553. 

2.  A  new  S  lOaSiU  it  added  to  read  as 
follows: 

§1039.18    Allowance  fnegative 
surctwrfle")  tartff  wempBoit 

Rail  allowance  ^n^gative  surchaj^ge") 
tariffs  reducing  the  total  charges 
applicable  to  a  raovement  subject  to  a 
joint  .rate  in  which  the  carrier  publishing 
the  tariff  participates,  when  the 
reduction  is  borne  solely  by  tiiat  carritf, 
are  exempt  from  the  provisions  of  49 
VS.C  10762(bj(2j  that  require 
concnrrence  or  acceptance  by  other 
parties  to  the  joint  rate. 

I  Fit  Doc.  as-isroz  Filed  a-l«-«S:  &4S  WRJ 
BtLUMG  CODE  ; 
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agency:  National  Mwime  Fitheries 

Senrice  (VMFS).  NOAA.  Commerce. 

ACnoir  Notice  of  inseason  adjustments 
and  request  for  conuoents. 

suMMAimThe  Secretary  of  Commerce 
(Secretary)  announces  flie  modification 
of  subarea  comoiercial  troD  and 
recreational  chinook  and  coho  quotas 
and  a  management  subarea  boaadafy 
north  of  Cape  Falcon.  Oregon.  The 
Director.  Northwest  Region,  NMFS 
(Regional  Director)  has  determioed,  oi 
coRsaltation  with  the  Pacific  Fishery 
Management  Cotmcil  (ConncilJ.  the 
Washington  DEpartment  of  Fisheries 
(\VDF).  and  the  Oregon  Department  of 
Fish  and  Wildlife,  that  the  following 
actions  are  necessary  to  protect  weak 
Wdshicglon.  coho  atodts.  atore  closely 
to  achieve  overall  ooho  and  chiaook 
salmon  quotas,  aad  to  assure  the 
equitable  distribotron  of  fisMng 
opportwnites  for  commercial  and 
recreational  fishermen  north  of  Cape 
Falcon:  flj  An  exchange  of  chinook  and 
coho  bctwe^i  the  commercial  and 
recreational  fishrery  quotas  (2]  a 
reduction  in  the  coho  quota  and  aa 
Increase  in  the  chinook  q«iota  for  the 
commerciai  ali-species  fkhery  north  of 
Carroll  isiaiid.  which  began  August  3; 
and  (3)  a  nwviification  of  the  sobarea 
management  bom>dary,  a  redtrctjon  of 
the  coho  quota,  and  a  shortening  of  the 
season  for  the  commercial  troll  all- 
species  fisherj'  off  the  Columbia  River 
beginning  August  21. 
OATES:  Modification  of  a  subarea 
management  boundary  and  of  sabarea 
chinook  and  coho  quotas  for  the 
recreational  and  commercial  fisheries 
from  Cape  Falcon,  Oregon,  to  the  U5.- 
Canada  border  is  effective  a!  0001  hours 
Pacific  Daylight  Time  [PUT).  Av^gust  14. 
1985.  until  modified,  superseded,  or 
rescinded.  CoQUDents  wiii  be  accepted 
until  August  29.  19B5. 
AOOMESSes:  Comments  on  this  notice 
may  be  submitted  to  Roiland  A. 
Schmitten,  Director.  Northwest  Region. 
National  Marine  Fisheries  Service.  7600 
Sand  Point  Wav  ME.  BIN  Cl570a 
SeatUe,  WA  98115l  The  iniormatioa 
upon  which  this  ootioe  is  based  is 
available  for  public  inspection  from  SO) 
a.m.  to  4:30  pjTL  weekdays  at  the 


NorAwest  Regional  Office,  N^ffS, 
Building  1.  7B00  Sand  Point  VJay.  NE^ 
Seattle.  Washlr^too. 


FORFUI 

RoUand  A.  Schmitten  (Regional 
DirecKMi,  2t»-526-615(l 

SUPPLEMEMTABV  IHTOnMATlOW:  Final 

regMlations  to  inipleaMat  the  framework 
ansendment  to  the  ftaheiy  managefneot 
plan  £ar  the  commecial  and  recreational 
salmon  frsheries  (rff  the  coasts  of 
Washingtoa  Oregon,  and  CaHfomia 
were  published  in  the  Federal  Register 
on  October  31.  ISM  (49  FR  43&^. 

Under  the  provisioos  of  ihe 

framework  amendment,  the  1965  ■ 
management  measures  were  pnbfished 
on  May  2. 19tJ5  {SO  FR  18672). 
Regulations  at  S661.21tbl  (5}  and  (6} 
provide  aathority  for  inseason 
modifications  to  certain  ananagement 
measures,  iaduding  redistribatiag 
subarea  qaotas  to  achieve  an  overall 
quota  and  modifying  boundaries  to 
promote  attainment  of  quotas. 

The  commercial  fishery  horn  Cape 
Alava  to  Leadbetter  Point.  Washii^ton. 
opened  on  July  15, 1985,  with  subarea 
quotas  of  16.100  chinook  aiid  78.500 
coho.  The  fishery  was  closed  on  foiy  18. 
1985,  when  it  was  projected  tfiat  the 
coho  quota  had  been  reached.  Landings 
data  thrutigh  July  28. 1985.  indicate  thai 
138.3tX)  coho  were  caught  in  the  fishery, 
exceeding  the  sviiaie»  quota  by  57,600 
fish.  Effort  and  catch  rates  were 
considerably  hi^ier  than  had  been 
anticipated.  Uamvwa,  only  11.300 
chinook  of  the  18,1fl0  chinook  t]«mta 
were  caught  in  this  fishery,  leaving  a 
sarphis  of  approximately  4.800  chinook. 

The  recreational  season  from  the  U.S.- 
Caoada  bonder  to  the  Queets  River. 
Washington,  opened  on  June  30. 1985. 
with  quotas  of  1.700  chiaook  and  28,400 
coho.  As  of  f  uly  21, 1985,  the  fwhery  had 
har.ested  1,008 chinook  (99 percent  of 
the  quota)  and  only  3,tJ17  coho  (11 
percent  of  the  quota). 

On  July  24, 1985,  the  WZlf  dosed  (he 
near  shore  area  from  Cape  Alava  north 
to  the  Strait  of  Juoa  de  Fuca  in  an  efiort 
to  reduce  the  proportion  of  dnaook 
being  taken.  Despite  this,  it  appeared 
that  further  action  was  needed  to 
prevent  the  recreational  fishery  from 
reaching  its  chinook  quota  and  beii^ 
closed  before  its  coho  quota  was  taken. 


Coi 


I  RaooomeBdaitoa 


As  a  result  of  the  surplus  chinook  in 
the  commercial  fishery  and  the 
unantic^ted  high  catch  of  chinook  by 
the  iBcieAtional  fishery,  the  Cooncxl  wkA 
via  telephone  conf««nce  call  on  fuly  24. 
1985.  and  again  of  July  31, 19K,  to 
consider  the  need  for  irrseason  «ct»on 
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with  respect  to  commercial  and 
recreational  fisheries  north  of  Cape 
FaJcon,  Oregon.  The  following  inseason 
actions  were  recommended  by  the 
Council. 

1.  Redistribution  ofCoho  and  Chinook 
Salmon  Between  the  Recreational  and 
Commercial  Fisheries  North  of  Cape 
Falcon.  Oregon 

Because  the  commercial  fishermen 
had  taken  only  lljoo  chinook  of  their 
16.1U0  chinook  quota  in  the  fisher>'  from 
Cape  Alava  to  Leadbetter  Point,  and 
because  they  had  substantially 
exceeded  their  78.500  coho  quota  in  the 
same  fishery,  an  event  which  was 
expected  to  curtail  subsequent  all- 
species  commercial  fisheries,  it  is 
necessary  to  trade  chinook  for  coho 
from  the  recreational  fisheries  in  order 
to  achieve  the  overall  commercial 
quotas.  It  is  also  likely  that  the  quota  of 
1,700  chinook  in  the  recreational  fishery 
from  the  Queets  River  to  the  IJ.S.- 
Canada  border  will  be  taken  early  and 
will  result  in  an  early  closure  in  that 
area  before  the  28.400  coho  quota  can  be 
taken.  Representatives  of  the  two  user 
groups,  therefore,  have  requested  a 
trade  of  750  chinook  from  the 
commercial  quota  for  3.000  coho  from 
the  recreational  quota  in  order  to 
increase  the  opportunity  for  them  to 
achieve  their  overall  quotas  for  both 
species. 

After  consideration  of  this  proposal, 
the  Council  agreed  that  such  an 
adjustment  would  not  be  detrimental  to 
the  salmon  stocks  involved  and  ivould 
hv  beneficial  to  both  user  groups.  The 
Ctiuncil  recommended  that  the  Regional 
Director  make  this  exchange,  consistent 
with  the  inseason  action  authority 
provided  in  the  framework  amendment 
and  the  1985  management  measures. 

2.  Reduction  in  the  Coho  Quota  for  the 
Commercial  Fishery  North  ofCarroR 
Island  Beginning  August  3. 1965 

Ihe  Council  reiterated  its  intent  that 
the  fisheries  north  of  Cape  Falcon  be 
managed  in  1985  to  protect  the 
Washington  coho  stocks  of  concern,  i.e  . 
the  Skagit,  Stillaguamish.  Quillayute. 
Hoh.  Queels.  and  Grays  Harbor  runs. 
Various  options  were  considered  that 
would  curtail  the  two  subsequent 
commercial  fisheries,  i.e..  the  fishery 
north  of  Carroll  Island  which  was  set  to 
begin  on  August  3  with  bare,  blued 
hooks  to  concentrate  on  pink  salmon 
with  only  incidental  catdies  of  chinook 
and  coho.  and  the  southern  fisher>' 
(Leadbetter  Point  to  Cape  Falcon. 
Oregon)  beginning  August  21.  This  latter 
fishery  would  provide  opportunity  for 
commercial  fishing  primarily  on 
Columbia  River  halcherv  stocks  Council 


members  stated  their  intention  that  any 
quota  reduction  for  these  two  fisheries 
provide  (1)  no  greater  impacts  on  the 
weakest  Washington  coho  runs  than 
originally  estimated  when  the  1985 
seasons  and  quotas  were  set,  and  (2) 
equity  between  the  commercial 
fishermen  involved  in  the  northern  and 
southern  fisheries. 

During  the  July  31  telephone 
conference  call,  the  Council 
recommended  modification  of  the 
commercial  season  north  of  C^toU 
Island  by  prohibiting  the  retention  of 
ooho  and  limiting  the  catch  of  pink 
salmon  to  200.000  rather  than  250.000. 
These  changes  would  substantially 
reduce  the  impact  of  the  fisherj'  on 
weaker  coho  stocks.  By  releasing  all 
coho  while  catching  200.000  pink,  only 
about  7.500  coho  would  be  lost  to 
hooking  mortality,  thus  saving  the  23.700 
coho  that  would  be  taken  if  the  original 
coho  quota  of  31.200  were  maintained. 
The  Council  also  recommended  that 
the  bare,  blued  hooks,  designed 
primarily  for  catching  pink  salmon  in  the 
special  pink  salmon  fishery  which  began 
on  .August  3  should  be  made  barbless. 
Present  regulations  do  not  allow 
inseason  gear  modifications;  thus,  if 
time  permits,  this  restriction  will  be 
imposed  by  a  separate  emergency 
regulation. 

The  Council  also  recommended  that, 
even  though  the  5.100  chinook  Impact 
allowance  for  the  pink  salmon  fisherj' 
which  began  of  August  3. 1985  (960 
harvest  quota  and  4,140  hooking 
mortality)  appeared  adequate,  the 
remaining  4.050  chinook  not  taken  in  the 
earlier  fishery  between  Cape  Alava  and 
Leadbetter  Point  (16,100  chinook  quota 
minus  harvest  of  11.300  chinook.  minus 
trade  of  750  chinook  to  the  recreational 
fishery,  leaving  a  balance  of  4.050 
chinook)  should  be  transferred  to  this 
fishen,-,  adding  760  to  the  harvest  quota 
and  3,290  to  the  hooking  mortality 
allowance.  The  result  is  an  upward 
adjustment  in  the  total  chinook  impact 
allowance  for  this  fisherj-  to  9.150  fish, 
including  a  ha!^'e8t  quota  of  1.720 
chinook  and  a  hooking  mortality 
allowance  of  7,430  chinook. 

3.  Reduction  in  the  Coho  Quota  oik! 
Movement  of  the  Northern  Subarea 
Management  Boundary  for  the  All- 
Species  Commercial  Season  Off  the 
Columbia  River  Beginning  August  21. 
1985 

To  further  offset  the  overage  in  the 
number  of  coho  har\'ested  in  the  July 
commercial  fisherj'  and  still  provide 
some  fishing  opportunity  for  the  non- 
mobile  small  bioat  commercial  fishermen 
in  the  Columbia  River  area,  the  Council 
recommended  that  the  coho  quota  for 


this  fishery  be  reduced  from  32J0O0  fish 
to  lOOOO  fish.  This  adjustment  would 
further  offset  the  earlier  overharvest  of 
ooho  by  an  additional  22.000  coho.  The 
chinook  quota  of  2.700  fish  appeared 
more  than  adequate  for  this  reduced 
coho  quota,  so  Ae  Council 
recommended  no  action  with  respect  to 
the  chinook  quota. 

To  further  reduce  the  impacts  on  the 
weakest  Washington  coho  runs,  the 
Council  recommended  moving  the 
northern  boundary  of  this  fishery  from 
Leadbetter  Point.  Washington,  to  the 
Red  Buoy  Line  south  of  the  Columbia 
River  mouth.  This  line  extends  seaward 
along  the  south  letty  of  the  Columbia 
River  to  the  visible  tip  of  the  jetty,  then 
to  Buoy  «2S1.  then  southwesterly  to 
Buoy  «4.  continuing  southwesterly  to 
Buoy  «2.  then  to  the  Lightship  Booy.  and 
then  due  west  along  46' 11"  N.  latitude. 

The  reason  for  moving  this 
management  boundary  south  is  to 
further  reduce  Ae  impacts  of  the 
commercial  fishery  on  the  weak 
Washington  coho  runs.  TTie  further 
south  the  fishery-  occurs,  the  smaller  the 
percentage  of  critical  Washington  coho 
stocks  which  are  cau^t. 

Secretarial  Action 

The  Secretary  concurs  with  the  above 
recommendations  of  the  Council  and  by 
this  notice  sets  forth  the  following 
inseason  modifications  to  the 
management  measures  for  the 
commercial  and  recreational  fisheries 
north  of  Cape  Falcon.  Oregon.  For  the 
reasons  discussed  above,  the  following 
changes  are  made  to  the  notice  of  1963 
management  measures  (50  PR  18672. 
May  2. 1985): 

Table  1.— Revised  Sub/m«ea  Quotas  and 
Subarea  Management  Bounoarv  •  (1965) 


Aim  and  waaon 


Commercial  Fishery 

US -Canada  bonlar  to  Carre*  island. 
Aug  3  Wough  mflm  o)  Aug  31  or 
cono invaci fntmu   _ 

ned  Buoy  line  •  lo  Ctf  f  tfoon.  0001 
nours  10  2400  tnun  POT  Aug^  2i  • ... 

Sacraalional  Rsltary 

iJ  S. -Canada  border  lo  Queets  Rwer. 
June  30  Vsough  Mrnei  ol  Se«M  n 
or  quoiaa.  Sunder  o*oug«»  TMuratl^r 
only 


Ctwiook  '    CCio 


»t.7ao« 

2.7»I 
t 


»« 

taoDO 


2.450,     2S.400 

1 


'  The  Stales  oi  Oregon  and  vtlaHwiufcjii  hsM  I 

IC  implemeni  trie  Count*  s  rscomrrwrKalcmt  <n  S 

Fisfiern>6.n  wni  nave  f  howt  after  Ihe  season  doses  lo  tsnd 
fisn  m  Ontgon  ports  and  4B  lows  K)  land  <■*>  m\  WliBliMUr, 
ports 

'!*»  1.720  titmoak  ««tod  tiara  e  a  •wvasi  quoM  A 
nook>ng  mortality  allowance  of  7.430  cnviook  also  •  astab 
•tshed  lor  trw  loihery 

''  R«ien(ian  ol  oolK>  aalman  «  pioWUilsd  A  Niol^  rmr 
iBiny  limit  01  7. 500  cotio  is  estabhshao 

*  Tns  tow  aKtanas  aaaaart  alang  »ia  aoii»  ta«y  of  Me 
Columbia  River  lo  ttie  viatjle  lip  ol  the  iany  and  Itien  to  Buoy 
*2SJ.  tnen  soutrnvesMrty  10  Buoy  #4.  corH»iuirig  sou|hi»es1- 
eriy  to  Buoy  #2.  then  to  the  LightaNp  Buoy,  than  due  am 
along  46-11  6  N  latttude 
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*  Because  o<  l^e  entiopaled  leige  number  o(  IWwmen 
otio  may  panicvale  in  thn  Ktfiery.  il  is  projeded  mat  the 
10,000  cOho  quota  may  be  taken  in  one  day.  AHar  opanng. 
It  wouU  not  be  poasiiie  to  dose  Itw  li^wry  m  Federal 
watais  *i  so  shon  a  «me  Theratare.  ttia  notca  not  only 
makM  adM^nwnts  n  t^e  cobo  quota  and  Itie  northern 
menegement  boundary  but  also  closes  itw  fishery  alter  one 
day  c^  Mwia  Tbe  Rahary  wM  oper\  at  OOOi  hours  POT  on 
Auguct  21.  IMS.  and  \mII  doaa  at  2400  iwurs  POT  on  tbe 
same  data.  N  a  quota  is  not  mat.  the  lisbery  may  be 
reopened  m  acco'dan<:«  Mtb  }66l2i(a)<2)  to  Mow  the 
remainder  of  the  quou  lo  be  taken  so  long  as  at  leest  24 
hours  •  needed  to  harvest  the  remairxler  ol  the  quota. 

*  Conaervanon  zorte  I  •  ekmnated 


Classification 

Because  time  does  not  permit  a 
comment  period  prior  to  the  date  these 
management  measures  must  be  in  effect, 
comments  will  be  accepted  until  August 
29.1965. 

The  public  had  opportunity  to 
comment  on  these  inseason 
management  changes  durng  their 
development  in  the  two  conference  call 
Council  meetings  which  were  open  to 
the  public. 

As  provided  under  §  661.23(e).  all 
information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  at  the  above 
address. 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  661  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fish.  Fisheries.  Fishing,  Indians. 

Dated:  August  14. 1985. 
Carmeo  ].  Bkmdin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-19777  Filed  8-14-85;  4:59  pm) 
MLLNM  CODE  M10-23-M 


50  CFR  Part  674 

(Docfcat  No.  50694-5094] 

High  Seas  Salmon  Rshery  Off  Alaska 

AQCNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 


SUMMARV:  NOAA  issues  this  notice 
closing  for  10  days  the  fishery 
conservation  zone  (FCZ)  off 
southeastern  Alaska  to  commercial 
Ashing  for  all  salmon  species.  This 
action  is  necessary  to  allow  coho 
salmon  to  escape  the  ocean  fishery  so 
they  can  move  into  the  bays  and  inlets 
where  the  harvests  can  be  managed 
more  closely  on  a  stock-by-stock  basis. 
It  complements  similar  actions  taken  by 
the  State  of  Alaska  for  the  commercial 
salmon  fisheries  in  its  waters.  The  intent 
of  this  action  is  to  achieve  better  control 


over  the  numbers  of  each  stock  that  (a) 
are  harvested  and  (b)  reach  the 
spawning  grounds. 

DATE:  This  notice  is  effective  at  0001 
hours  Alaska  Daylight  Time  (ADT), 
August  15, 1985.  and  will  expire  at 
midnight  (2400  hours)  on  August  24, 
1985.  Public  comments  on  this  notice  are 
invited  until  September  16, 1985. 
ADDRESS:  Send  comments  to  Robert  W. 
McVey,  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  1668.  Juneau.  AK  99802.  During  the 
30-day  comment  period,  the  data  upon 
which  this  notice  is  based  will  be 
available  for  public  inspection  during 
business  hours  (0800  to  1630  ADT 
Monday  through  Friday)  at  the  NMFS 
Alaska  Regional  Office,  Room  453, 
Federal  Building,  709  West  Ninth  Street. 
Juneau,  Alaska. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Aven  M.  Andersen  (Fishery 
Management  Biologist,  NMFS)  907-586- 
7229. 

SUPPLEMENTARY  INFORMATION:  Salmon 
fishing  in  the  FCZ  off  Alaska  is  managed 
under  the  Fishery  Management  Plan  for 
the  High  Seas  Salmon  Fishery  off  the 
Coast  of  Alaska  East  of  175°  East 
Longitude  (FMP).  This  FMP  was 
developed  and  amended  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  is  implemented  by  NOAA 
through  regulations  appearing  at  50  CFR 
Part  674. 

The  Alaska  Board  of  Fisheries,  under 
5  AAC  33.365(b)(3).  requires  that  the 
commercial  salmon  troll  fisheries  in 
Alaskan  waters  be  closed  "for 
approximately  10  days"  unless  "the 
coho  salmon  runs  are  larger  than  the 
last  10-year  average  and  .  .  .  acceptable 
number  of  coho  salmon  are  moving  into 
the  in-shore  salmon  fishing  areas." 

As  of  August  8. 1985,  the  estimated 
coho  harvest  by  commercial  salmon 
trollers  was  1.1  million  coho 
(approximately  three  times  the  1971- 
1980  average  catch  to  the  same  date) 
whereas  the  harvest  by  the  gillnet 
fisheries,  which  operate  mostly  in  the 
territorial  waters  of  Alaska,  is  about 
twice  the  average.  The  sport  catches, 
also  primarily  from  territorial  waters, 
are  a  bit  below  average.  Most  of  the  troll 
catch  has  been  made  in  the  outer 
coastal  areas  of  Alaskan  waters  and  in 
the  FCZ. 

Although  there  is  some  evidence  that 
the  abundance  of  coho  is  greater  than 
the  average  of  the  last  10  years,  the 
evidence  varies  from  area  to  area. 
Further,  the  high  coho  harvests  being 
made  by  the  troll  fleet  in  the  ocean  have 


prevented  an  acceptable  number  of  coho 
from  moving  into  the  inshore  salmon 
fishing  and  spawn  areas.  Thus,  on 
August  8. 1985.  the  Alaska  Department 
of  Fish  and  Game  announced  that  it  was 
closing  the  salmon  troll  fishery  in 
Alaskan  waters  for  10  days,  effective 
12:01  a.m.,  August  15, 1985. 

Regulations  implementing  the  FMP,  at 
§  674.23(a),  provide  that  the  Secretary  of 
Commerce  (Secretary)  may  modify  the 
time  and  area  limitations  governing  the 
fishery  whenever  he  determines  that  the 
condition  of  any  salmon  species  in  any 
part  of  the  management  area  is 
substantially  different  from  the 
condition  anticipated  in  the  FMP.  In 
making  such  a  determination,  he  may 
consider  the  following  factors: 

(a)  The  effect  of  overall  fishing  effort 
within  any  part  of  the  management  area; 

(b)  Catch  per  unit  of  effort  and  rate  of 
harvest; 

(c)  Relative  abundance  of  salmon 
stocks  within  the  management  area; 

(d)  Condition  of  salmon  stocks 
throughout  their  ranges;  and 

(e)  Any  other  factors  relevant  to  the 
conservation  of  salmon. 

Having  reviewed  evidence  of  the  high 
offshore  harvest,  the  Secretary  has 
determined  that  the  effect  of  overall 
fishing  effort  in  the  FCZ,  the  high  catch 
per  unit  of  effort  and  rate  of  harvest 
there,  and  the  apparent  high  relative 
abundance  of  coho  stocks  within  the 
FCZ  portion  of  the  management  area 
indicate  that  the  condition  of  coho 
stocks  is  substantially  different  from  the 
condition  anticipated  in  the  FMP.  He 
has  also  found  that  this  difference 
reasonably  requires  a  modification  of 
time  or  area  limitations  if  coho  stocks 
are  to  be  adequately  conserved  and 
managed.  Therefore,  he  is  implementing 
the  10-day  closure  prescribed  by  this 
action. 

The  closure  will  become  effective 
after  this  notice  has  been  filed  for  public 
inspection  with  the  Office  of  Federal 
Register  and  the  closure  has  been 
publicized  for  48  hours  through 
procedures  of  the  Alaska  Department  of 
Fish  and  Game. 

Other  Matters 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  has  determined  that 
the  coho  salmon  stocks  harvested  in 
southeastern  Alaska  will  be  subject  to 
harm  unless  this  notice  takes  effect 
promptly.  He  finds,  therefore,  that  it 
would  be  impracticable  and  contrary  to 
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the  public  interest  to  provide  advance 
notice  and  a  prior  opportunity  for  public 
comment  or  to  delay  for  30  days  the 
effective  date  of  this  notice  under  the 
provisions  of  5  U.S.C.  553  (b)  and  (c). 
This  action  is  authorized  by  50  CFR 
Part  674  and  complies  with  Executive 
Order  12291. 

list  of  Subjects  in  50  CFR  Part  674 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

(ifill.S.C.  ISOle/seff.) 

Udted:  August  14. 1985. 
Carmen  |.  Bhmdin. 

Deputy  Assistant  Administrator  for  Fisherie» 
Rpsource  S4anagement.  National  Marine 
Fisheries  Service. 

|FR  Doa  85-19776  Filed  6-14-85:  4:59  pmj 
BILLINO  COK  3$10-»-ll 
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This   section  of  tt>e   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  307, 318,  and  381 

[Docket  Na  8»-O20P] 

Expansion  of  Operating  Schedules  for 
Total  Quality  Control  Establishments 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  This  proposal  would  amend 
the  Federal  meat  and  poultry  products 
inspection  regulations  (9  CFR  301.1  et 
seq.  and  381.1  et  sag.)  to  permit  meat 
and  poultry  establishments  under  a 
USDA  approved  Total  Quality  Control 
(TQC)  system  to  expand  their  approved 
operating  schedule  to  up  to  12  hours. 
TQC  establishments  are  currently 
approved  for  an  8-hour  operating 
schedule  which  prohibits  the  shipping  of 
product  that  is  produced  after  that  8- 
hour  period.  Establishments  must  either 
retain  product  produced  after  the  8-hour 
schedule  in  storage  until  the  following 
day  when  the  inspector  is  on  duty  or 
request  that  overtime  inspection 
services  be  provided  and  reimburse  the 
Department  for  those  additional 
services.  This  proposal  would  allow 
estabhshments  that  have  satisfactorily 
operated  under  an  approved  TQC 
system  for  one  year  to  expand  their 
approved  operating  schedule,  under 
certain  terms  and  conditions  and  in 
accordance  with  appropriate  monitoring 
by  inspectors  as  deemed  necessary. 
DATE:  Comments  must  be  received  on  or 
before  Novemberl4, 1985. 
AOORCSS:  Written  comments  should  be 
sent  in  duplicate  to  the  Policy  Office. 
Attn:  Annie  Johnson,  FSIS  Hearing 
Clerk,  Room  3803,  South  Agricultiu-e 
Building,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250.  Oral  comments 
as  provided  for  under  the  Poultry 
Products  Inspection  Act  should  be 
directed  to  Mr.  Bill  F.  Dennis,  (202)  447- 


3840.  (See  also  "Conmients"  under 
Supplementary  Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  F.  Dennis.  Director,  Processed 
Products  Inspection  Division,  Meat  and 
Poultry  Inspection  technical  Services, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  (202)  447-3840. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  made  an  initial 
determination  that  this  proposal  is  not  a 
major  rule  under  Executive  Order  12291. 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
exterprises  to  compete  with  foreign-base 
enterprises  in  domestic  or  export 
markets. 

This  proposal  would  allow,  under 
certain  conditions,  TQC  establishments 
to  expand  their  operating  schedule  to  up 
to  12  hours.  At  this  time,  there  are 
approximately  400  USDA  approved  TQC 
establishments.  This  proposal  would  be 
applicable  to  TQC  establishments  that 
have  satisfactorily  operated  under  a 
TQC  system  for  one  year. 

The  Department  will  also  consider 
other  points  of  view  concerning  the 
proposal  which  limits  the  expansion  of 
operating  schedules  to  TQC 
establishments.  Comments  submitted 
regarding  this  aspect  of  the  proposal 
should  include  data  and  other 
information  to  support  an  alternative 
position. 

Effect  on  Small  Entities 

The  Administrator,  FSIS.  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act.  Pub.  L.  96-354  (5  U.S.C.  601). 

At  present,  there  are  over  400 
establishments  operating  under  a  USDA 
approved  TQC  system.  These 
establishments  range  from  one-person 
operations  to  those  operated  by  some  of 
the  Nation's  largest  processors. 

TQC  establishments  are  presently 
prohibited  from  shipping  product 


produced  after  their  approved  8-hour 
operating  schedules.  They  must  either 
retain  such  product  in  storage  until  the 
following  day  or  request  overtime 
services. 

The  proposal  would  allow  TQC 
establishments,  under  certain 
conditions,  to  expand  their  operating 
schedules  to  up  to  12  hours  a  day.  This 
would  be  particularly  beneficial  for 
small  TQC  establishments  that  may  not 
have  the  space  available  to  store  the 
product  produced  after  the  8-hour 
operating  schedule  and,  therefore,  have 
no  option  but  to  pay  for  overtime 
services. 

The  proposal  would  not  have  a 
significant  impact  on  TQC 
establishments,  whether  large  or  small. 
It  would  offer  an  alternative  schedule 
for  all  TQC  establishments  on  a 
voluntary  basis.  Although  TQC 
establishments  would  be  required  to 
submit  a  plan  to  the  Department  for 
implementing  certain  provisions 
required  of  TQC  establishments 
operating  under  expanded  schedules, 
this  paperwork  burdel  would  be  a  one- 
time exercise.  Otherw|se.  the  proposed 
rule  would  provide  a  n^^tive  impact 
upon  TQC  establishments  qualifying  for 
the  expanded  operating  schedule. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  must  be 
sent  in  duplicate  to  the  Policy  Office  and 
must  bear  reference  to  the  docket 
number  located  in  the  heading  of  this 
document.  Any  person  desiring  an 
opportunity  for  an  oral  presentation  of 
views  as  provided  for  under  the  Poultry 
Products  Inspection  Act  should  make 
such  request  to  Mr.  Dennis  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  All  comments 
submitted  pursuant  to  this  proposal  will 
be  made  available  for  public  inspection 
in  the  Policy  Office  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday. 

Background 

On  August  15, 1980,  the  Department 
published  a  final  rule  in  the  Federal 
Register  (45  FR  54310)  that,  in  part, 
permits  an  official  establishment  to  be 
eligible  for  a  program  of  inspection  that 
places  more  responsibility  on  the 
establishment  to  control  its  own 
production  through  a  quality  control 
program.  Under  that  rule,  an 
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establishment  can  submit  a  proposed 
Total  Quality  Control  (TQC)  System  to 
the  Administrator  for  approval.  If  the 
Administrator  finds  the  proposed 
system  adequate  to  assure  the 
preparation  of  meat  and  poultry 
products  in  accordance  with  the  Federal 
Meat  Inspection  Act  and/or  the  Poultry 
Products  Inspection  Act.  the 
establishment  can  participate  in  TQC 
inspection.  At  this  time,  there  are  over 
400  establishments  approved  to  operate 
under  a  TQC  system. 

A  TQC  system  identifies  the  critical 
control  points  in  a  plant's  production 
process  where  compliance  with  FSIS 
regulations  could  be  affected.  This 
system  specifies  how  the  critical  control 
points  will  be  checked  by  plant 
management  and  what  actions  will  be 
taken  by  the  plant  to  verify  compliance. 
The  establishment  is  required  to  keep 
records  showing  the  results  of  checking 
the  critical  points.  An  approved  TQC 
system  is  an  agreement  between  the 
processor  and  the  Department  which 
identifies  how  that  establishment  will 
control  its  production  process  to  insure 
that  all  products  are  produced  in 
accordance  with  the  applicable 
regulations. 

The  Department  verifies  that  the  TQC 
system  is  operating  in  accordance  with 
the  approved  plan  through  the  review 
and  evaluation  of  the  records  kept  by 
the  establishment.  In  addition, 
verification  samples  are  taken  to  insure 
products  are  in  compliance.  If  an 
establishment  fails  to  comply  with  the 
provisions  outlined  in  the  approved 
TQC  plan  or  if  its  products  are  found  to 
be  adulterated  or  misbranded,  the  TQC 
plan  will  be  terminated  and  the 
establishment  will  be  inspected  under 
traditional  methods. 

Establishments  under  an  approved 
TQC  system  can  produce  and  ship 
product  any  time  during  their  approved 
8-hour  operating  schedule.  The 
Department  provides  inspection 
services,  without  charge,  up  to  8 
consecutive  hours  per  shift  during  their 
approved  operating  schedule.  A  TQC 
establishment  may  continue  to  produce 
product  beyond  its  operating  schedule 
but  may  not  ship  that  product  until  the 
start  of  its  inspector's  next  tour  of  duty 
at  which  time  the  product  is  subject  to 
inspection.  Although  an  establishment 
can  hold  such  product  produced  until 
the  inspector  resumes  duty  and  has  an 
opportunity  to  inspect  the  product,  some 
establishments  do  not  have  adequate 
storage  facilities  to  hold  product. 
Overtime  inspection  is  authorized  when 
the  TQC  plant  requests  to  ship  product 
after  8  hours  of  inspection  service 


without  holding  it  for  the  next  regular 
scheduled  shift  of  the  inspector. 

The  Department  has  determined  the 
need  to  address  the  manner  of 
inspection  for  a  TQC  establishment 
desiring  to  produce  and  ship  product 
after  its  approved  operating  schedule. 
The  basic  philosophy  underlying  the 
TQC  system  at  federally  inspected 
establishments  is  that  the  Department  is 
responsible  for  monitoring  the  TQC 
system  and  determining  that  the 
products  prepared  at  the  establishment 
are  not  adulterated  and  are  otherwise  in 
compliance  with  the  Federal  meat  and 
poultry  products  inspection  Acts  (FMIA 
and  PPIA)  before  they  are  passed  and 
distributed  from  the  establishment.  This 
activity  does  not  require  the  continued 
presence  of  the  inspector  at  the 
establishments  in  all  instances.  Those 
establishments  with  an  approved  TQC 
system  continue  to  operate  under  their 
TQC  system  and  under  Federal 
inspection  regardless  of  the  inspector's 
presence  or  absence.  Thus,  it  appears  to 
be  unjustifiably  burdensome  to  have 
separate  requirements  in  all  instances 
for  shipping  product  after  the 
establishment's  8-hour  operating 
schedule.  After  evaluating  this  matter, 
the  Department  is  proposing  that  eligible 
TQC  establishments  be  permitted  to 
expand  their  approved  operating 
schedule  to  up  to  12  consecutive  hours 
per  shift. 

The  Department  would  inspect  TQC 
establishments  approved  for  a  12-hour 
operating  schedule  by  a  variety  of 
methods.  If  an  establishment  requests  to 
change  its  operating  schedule  to  up  to  12 
hours,  the  Department  would  verify  that 
the  establishment  is  operating  according 
to  its  TQC  plan  after  8  hours  of 
inspection  service.  Overtime  inspection 
would  be  authorized  for  this  purpose. 
The  amount  of  overtime  an 
establishment  would  incur  would  be 
determined  by  the  circuit  supervisor  and 
depend  upon  the  nature  of  the  operation 
and  the  volume  of  product  being  shipped 
during  its  expanded  hours. 

Another  provision  of  the  proposal  is 
that  establishments  would  be  required 
to  provide  a  plan  for  random  sampling 
of  products  shipped  after  8  hours  of 
operation  and  a  plan  for  holding  of  the 
samples  until  the  inspector's  next 
scheduled  tour  of  duty.  These 
verification  samples  would  be  utilized  to 
further  assure  the  establishment  is 
operating  according  to  its  TQC  plan  and 
preparing  products  in  compliance  with 
the  FMIA  and  PPIA. 

Under  the  proposal,  immediate 
containers  of  products  would  be 
required  to  be  coded  to  indicate  when 
products  are  produced  during  the 


production  shift.  This  would  allow  the 
Department  to  ascertain  when  any 
noncompliant  product  was  produced. 

In  addition  to  these  provisions,  the 
Department  would  determine  the  level 
and  intensity  of  inspection  coverage  for 
those  establishments  approved  for 
expanding  their  operating  schedules. 

Establishments  operating  to  up  to  12 
hours  would  be  required  to  comply  with 
all  provisions  of  this  proposal.  Those 
found  not  to  be  in  compliance  would  be 
subject  to,  at  the  minimum,  the 
termination  provisions  found  in  9  CFR 
318.4(g)  and  381.145(g). 

The  Proposal 

Establishments  that  have 
satisfactorily  operated  under  a  USDA 
approved  TQC  system  for  at  least  one 
year  may  request  to  expand  their 
operating  schedules  to  up  to  12 
consecutive  hours  per  shift  under  certain 
conditions.  Applications  for  approval 
would  be  submitted  to  the  Regional 
Director.  Approval  would  be  granted  if  it 
is  determined  that: 

1.  The  TQC  system  has  satisfactorily 
operated  for  at  least  one  year. 

Prior  to  allowing  an  establishment  to 
expand  its  approved  operating  schedule, 
the  Department  would  require  a  period 
of  time  to  evaluate  how  well  the  system 
is  functioning.  This  evaluation  would  be 
based  on  the  establishment's  quality 
control  records,  verification  samples,  the 
inspector's  log  book,  and  any  other 
available  information. 

2.  The  production  process  after  8 
hours  of  inspection  is  only  a 
continuation  of  the  process  monitored 
by  the  inspector  and  in  operation  during 
the  last  hour  of  inspection. 

The  Department  must  be  able  to 
assure  products  shipped  during 
expanded  hours  of  operation  are  safe 
and  wholesome  and  otherwise  not 
adulterated.  For  this  reason, 
establishments  which  have  expanded 
their  operating  schedules  would  not  be 
allowed  to  begin  a  new  process  after  8 
hours  of  inspection  service.  During  the 
last  hour  of  inspection  service,  the 
ongoing  production  process  may  be 
continued  and  the  resulting  product  may 
be  shipped  any  time  within  the 
approved  operating  schedule.  This 
would  allow  the  inspector  an 
opportunity  to  inspect  the  raw 
ingredients  and  the  process  for  those 
products  being  shipped  after  8  hours  of 
inspection. 

3.  The  establishment  has  made 
provisions  for  identifying  when  products 
were  produced  during  a  production  shift. 

In  order  to  assure  that  products  are  in 
compliance,  the  Department  must  be 
able  to  determine  when  the  products 
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were  produced  during  a  production  shift. 
Therefore,  eslablishnientfi  would  be 
required  to  code  or  mark  immediate 
containers  of  products  to  indicate  a 
specified  period  of  production. 

4.  Establishments  would  be  required 
to  submit  a  sampling  plan. 

Establishments  would  be  required  to 
provide  a  sampling  plan  for  products 
sh'pped  after  6  hours  of  inspection  and 
provide  a  means  for  security  of  those 
samples  until  the  inspector's  next  tour  of 
duty.  This  would  provide  the 
Department  the  opportunity  to  further 
assure,  through  examination  of  the 
samples,  that  the  product  was  produced 
in  compliance  with  the  approved  TQC 
system  and  the  FMLA  and  PPIA. 

5.  Establishments  would  be  subject  to 
overtime  inspection  services. 

Under  the  provisions  outlined  above. 
the  inspecior  would  be  authorized 
overtime  to  verify  the  TQC  system  is 
functioning  according  to  the  approved 
plan  and  assure  that  products  prepared 
at  the  establishment  are  in  compliance 
ivith  the  FMIA  and  PPIA.  This  overtime 
would  be  charged  to  the  participating 
TQC  estabhshment.  The  amount  of 
overtime  services  would  be  determined 
by  the  circuit  supervisor. 

List  of  Subjects 

9  CFR  Part  307 

Meat  inspection.  Quality  control, 
Facilities.  Overtime. 

9  CFR  Part  318. 

Meat  inspection,  Qaality  control. 
Reporting  and  recordkeeping 
requirements.  Preparation  of  products. 

9  CFR  Part  381. 

Poultry  products  inspection.  Quality 
control.  Reporting  and  recordkeeping 
requirements. 

The  Federal  meat  and  poultry 
products  inspection  regulations  would 
be  revised  as  follows: 

PART  307— (AMENDEOJ 

1.  The  authority  citation  for  Part  307 
would  be  revised  to  read  as  follows: 

Authority:  34  Stat.  1260.  81  Stat.  584.  as 
amended  (21  U.S.C.  601  et  seq.):  72  Stat.  802. 
92  Stat.  1069,  as  amended  (7  U.S.C.  1901  et 
seq.]:  76  Sral.  663  (7  U.S.C.  450  et  Sfiq.). 

2.  Section  307.4(c)  of  the  Federal  meat 
inspection  requlations  (9  CFR  307.4(c)) 
would  be  amended  by  adding  a  new 
sentence  at  the  end  thereof  to  read  as 
follows: 

i  307.4    Schedule  of  opwutlons. 

•         *         •         •         * 

(c)  *  *  *.  These  provisions  are 
applicable  to  all  official  establishments 


except  in  certain  cases  as  provided  in 
§  318.4(h)  of  this  subchapter. 


PART  318— (AiAENOED) 

3.  The  authority  citation  for  Part  318 
continues  to  read  as  follows: 

Authority:  34  Stat.  1200.  Bl  Stat.  584.  as 
amended  (21  U.S.C.  601  et  seq.]:  72  Stat.  862, 
92  Sla:.  10d9.  as  amended  (7  U.S.C  1901  et 
seq.]:  76  Slat.  663  (7  U.S  C.  450  et  seq.]. 

4.  Section  318.4  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.4) 
would  be  amended  by  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  318.4    Preparation  of  products  to  be 
officiatty  supervised;  reaponsfbiNtles  of 
official  eslab'isnment;  plant  operated 
quality  control. 

•  «  *  •  • 

(h)(1)  Opemling  Schedule  Under  Total 
Plant  Quality  Control  An  official 
establishment  v.'ith  an  approved  total 
plant  quality  control  system  may  request 
approval  for  an  operating  schedule  of  up 
to  12  consecutive  hours  i>er  shift. 
Permission  will  be  granted  provided 
that: 

(i)  The  oSicial  establishment  has 
satisfactorily  operated  under  a  total 
plant  quality  control  system  for  at  least 
one  year. 

(ii)  All  products  prepared  and 
packaged,  or  processed  after  the  end  of 
8  hours  of  inspection  shall  only  be  a 
continuation  of  the  processing 
monitored  by  the  inspector  and  being 
conducted  during  the  last  hour  of 
inspection. 

(iii)  All  immediate  containers  of 
products  prepared  and  packaged  shall 
bear  code  marks  that  are  unique  to  any 
period  of  production  beyond  the  8  hours 
of  inspection.  The  form  of  such  code 
marks  will  remain  constant  from  day  to 
day,  and  a  facsimile  of  the  code  marks 
and  their  meaning  shall  be  provided  to 
the  inspector. 

(iv)  The  ofRcial  establishment 
provides  an  acceptable  plan  for  random 
sampling  of  products  shipped  after  8 
hours  of  inspection  and  a  means  of 
securing  such  samples  until  the 
inspector's  next  plant  visit. 

(2)  Application.  Applications  shall  be 
submitted  to  the  Regional  Di.<-ector,  and 
shall  specify  how  the  conditions  in 

§  3ia.4{h)(l)  have  been  met. 

(3)  Monitoring  by  Inspectors.  In  order 
to  veriiH/  that  a  plant  is  preparing  and 
shipping  product  in  accordance  with  the 
approved  total  plant  quality  control 
system  and  the  Act  and  regulations  aftc?r 
the  8  hours  of  inspection,  the  official 
establishment  may  be  provided 
overtime  inspection  services  at  the 


discretion  of  the  circuit  supervisor  and 
charged  for  such  services, 

PART  381— {AMENDED] 

5.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authodly:  71  Stat.  441,  62  Stat  791,  as 
amended.  21  U.S.C.  451  et  seq.;  7%  8Ut  683  (7 
U.S.C.  450  <•/ se^). 

6.  Section  381.37(c)  of  the  poultry 
production  inspection  regulations  (9  CFR 
.381.37(c))  would  be  amended  by  adding 
a  new  sentence  at  the  end  thereof  to 
read  as  follows: 

§  38 1 .37    Schedule  of  operations. 

*  *  *  •  « 

(c)  *   *   *.  These  provisions  are 
applicable  to  all  official  establishments 
except  in  certain  cases  as  provided  in 
§  381.145(h)  of  this  subchapter. 

•  ♦  ♦  •  * 

7.  Section  381.145  of  the  Federal 
poultry  products  inspection  regulations 
(9  CFR  381.145)  would  be  amended  by 
redesignating  the  present  paragraph  (h) 
as  (i)  and  adding  a  new  paragraph  (h)  to 
read  as  follows: 

§  38 1 . 1 45    Poultry  products  and  other 
articles  entering  or  at  official 
estabiishmenls;  examination  and  other 
requirements. 


(h)(1)  Operating  Schedule  Under  Total 
Plant  Quality  Control.  An  official 
establishment  with  an  approved  total 
plant  quality  control  program  may 
request  approval  for  an  operating 
schedule  of  up  to  12  consecutive  hours 
per  shift.  Permission  will  be  granted 
provided  that: 

(i)  The  official  establishment  has 
satisfactorily  operated  under  a  total 
plant  quality  control  system  for  at  least 
one  year. 

(ii)  All  products  prepared  and 
packaged,  or  processed  after  the  end  of 
8  hours  of  inspection  shall  only  be  a 
continuation  of  the  processing 
monitored  by  the  inspector  and  being 
conducted  during  the  last  hour  of 
inspection. 

(iii)  All  immediate  containers  of 
products  prepared  and  packaged  shall 
bear  code  marks  that  are  unique  to  any 
period  of  production  beyond  the  8  hours 
of  inspection.  The  form  of  such  code 
marks  will  remain  constant  from  day  to 
day,  and  a  facsimile  of  the  code  marks 
and  their  meaning  shall  be  provided  to 
the  inspector. 

(iv)  The  official  establishment 
provides  an  acceptable  plan  for  random 
sampling  of  products  shipped  after  8 
hours  of  inspection  and  a  means  of 
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securing  such  products  until  the 
inspector's  next  plant  visit. 

(2)  Application.  Applications  shall  be 
submitted  to  the  Regional  Director  and 
shall  specify  how  the  conditions  in 

S  381.145(h](l)  have  been  met. 

(3)  Monitoring  by  Inspectors.  In  order 
to  verify  that  a  plant  is  preparing  and 
shipping  product  in  accordance  with  the 
approved  total  plant  quality  control 
system  and  the  Act  and  regulations  after 
the  8  hours  of  inspection,  the  official 
establishment  may  be  provided 
overtime  inspection  services  at  the 
discretion  of  the  circuit  supervisor  and 
charged  for  such  services. 

Done  at  Washington,  D.C.,  on:  August  14, 
1985. 

L.L.  Cast, 

Acting  Administrator.  Food  Safety  and 
Inspection  Service. 

[FR  Doc.  85-19754  Filed  8-16-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 
14  CFR  Parts  71  and  75 
lAlrtpac*  Oocktt  No.  84-AWP-3] 

Proposed  Alteration  of  VOR  Federal 
Airways,  Jet  Routes  and  Tucson,  AZ, 
Control  Zone  and  Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
Federal  Airways  V-16.  V-66,  V-105.  V- 
393.  V-395.  V-202  and  Jet  Routes  J-ll 
and  J-92.  These  actions  result  from  the 
relocation  of  the  Tucson  Very  High 
Frequency  Omni-Directional  Range  and 
Tactical  Air  Navigation  Facility  ^ 

(VORTAC)  approximately  2Vi  nautical 
miles  west  southwest  of  its  present 
location.  Associated  actions  proposed  in 
this  docket  include  amended 
descriptions  of  the  Tucson.  AZ.  Control 
Zone  and  Transition  Area,  and  certain 
other  related  airspace  actions. 
DATES:  Comments  must  be  received  on 
or  before  September  12. 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Western-Pacific  Region,  Attention: 
Manager.  Air  Traffic  Division,  Docket 
No.  84-AWP-3,  Federal  Aviation 
Administration,  P.O.  Box  92007, 
Woridway  Postal  Center,  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 


located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Falsetti.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-8783. 

SUPPI.EMENTARY  INFORMATKMI: 

Comments  Invited 

Interested  parties  are  invited  to 
participated  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposals. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AWP-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue  SW., 
Washington.  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 


NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposals 

The  FAA  is  considering  amendments 
to  §  71.123,  §  71.171.  S  71.181  and 
§  75.100  of  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  to  implement  the  following 
airspace  actions  associated  with 
relocation  of  the  Tucson  VORTAC 
approximately  ZVz  miles  west  southwest 
of  its  present  position:  (1)  Alter  VOR 
Federal  Airways  V-16,  V-66,  V-105.  V- 
202,  V-393,  V-395:  (2)  standardize  the 
width  of  V-393  between  the  relocated 
Tucson  VORTAC  and  Nogales 
VORTAC  as  a  result  of  the  Tucson 
relocation;  (3)  reduce  the  airway  width 
of  V-66  on  the  south  side  of  the  airway 
between  the  relocated  Tucson  VORTAC 
and  Douglas  VORTAC  to  prevent 
airway  penetration  of  Restricted  Area 
R-2303B;  (4)  replace  alternate  airway  V- 
16S  between  Cochise  and  Tucson 
VORTACs  with  V-202.  This  action  is 
consistent  with  the  agency's  overall 
effort  to  replace  or  delete  alternate 
airways;  (5)  amend  the  Tucson 
International  Airport.  AZ,  Control  Zone: 
(6)  amend  Tucson,  AZ.  Transition  Area; 
and  (7)  alter  Jet  Routes  J-ll  and  J^2. 
Sections  71.123,  71.171,  71.181  and  75.100 
of  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  74O0.6A  dated  January  2. 
1985. 

The  FAA  had  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  ad  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

VOR  Federal  airways.  Control  zones. 
Transition  areas,  and  Jet  routes. 


333S2 Federal  Kggwter  /  Vol.  sq  No.  WO  /  Monday.  August  19.  1965  /  Propoged  Rdes 


ThePropoead 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Parts 
71  and  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  71  and  7S]  as 
follows: 

1.  The  authority  dtation  of  Part  71 
continues  to  read  as  follows: 

AMtberity:  49  U.S.C  1348(a).  1354(a).  ISIO: 
E  0. 10854:  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449,  lanuary  12.  igS3)- 14  C3rR  li.ea 

2.  Section  71.123  is  amended  as 
foUowr 

By  removing  the  words  "including  a  S 
alternate  via  INT  Tucson  122*  and  Cochise 
257*  radiais:" 

V-eS— {Am—Jsdl 

After  the  word*  Tuaoon.  AZ;"  add  the 
words  "3  miles  south  and  4  miles  north  of 
cenlerline  between  Tucaoa  and  Doi^ias'' 

V-H6— (AmandwH 

After  the  word  "Tucson"  remove  **298'" 
and  subsitirte  "306  *T(286  tA]" 

V-3»-{AnMMladl 

By  resaoving  the  words  ".  (S  miles  east  and 
4  miles  west  of  centeriine)" 

V-39S-4AwBndiid| 

After  the  words  "IMT  Tucson"  remove 
-IM'"  and  substilute  -^Se  *T  (17*  *Mr' 

V-2a£-|Ainended| 

By  removing  the  words  "Frooi  Cochise.  AZ. 
via"  and  substituting  the  words  "From 
Tucson,  AZ,  via  INT  Tucson  119  •T(107  *M) 
and  Cochise.  AZ,  2SS  TtZtt  14)  radists. 
Cochise:" 

3.  Section  71.171  is  amended  as 
follows: 

Tucson  Intemalioaa]  Akporl,  AZ — 
|Amended| 

By  removing  the  words  "within  3  miles 
each  side  of  the  Tucson  VORTAC  273"  radial 
extending  from  the  5-mile  radius  zone  to  15 
miles  west  of  the  VORTAC;"  and  substituting 
the  words  'within  3  miles  each  side  of  the  273 
•T(280  "M)  bearing  from  lat.  3ror21'  N, 
long.  llO*49'ir'  W.:  extending  from  the  S-niile 
radius  zone  to  IS  miles  west  of  lat  32*07'21" 
N..  long,  no'49'12"  W.  ■ 

4.  Section  71.181  is  amended  as 
follows: 

Tucson,  AZ — |Am«nded| 

By  removing  the  words  "within  16  miles  NE 
and  13  miles  SW  of  the  Tucson  VORTAC 
136*  radial  extending  from  the  10-miie  radius 
area  to  16  miles  SE  of  the  VORTAC  tvithin  1 
mile  N'E  and  9  miles  SW  of  the  Tucson 
VORTAC  318*  radial  extending  from  the  10- 
mile  radius  area  to  22  miles  NW  of  the 
VORTAC  and  withki  16  miles  NE  af  the 
Tucson  VORTAC  318*  radial  extending  from 
the  Tucson  VORTAC  to  30  miles  NW  of  the 
VORTAC"  and  substHating  the  words 
'within  16  miles  N£  and  13  miles  SW  of  the 


138  •T(123  *M)  bearmg  from  lat  srorzi"  N., 
long.  110*49'12"  W.:  extendbag  from  the  10 
mile  radius  area  to  16  miles  SE  of  lat 
32*07'21'  N..  long.  110*4fit2'  W.;  whhin  1 
mile  NE  and  9  miles  SW  of  a  318  'T(306  *M) 
bearing  from  lat.  32*07'21"  N..  long.  110'48'12" 
W.;  extending  from  the  10-mile  radius  area  to 
22  miles  NW  of  lat.  32*07'2T'  N.,  long. 
110*«8'ir'  W.:  and  within  16  miles  NE  of  «>e 
318  *T(305  *M)  bearing  from  lat.  32*07*21"  N.. 
long.  110*4012'  W.;  extending  from  lat. 
32*0721 "  W..  long.  110*49  12  '  W.:  to  30 miles 
NW  of  lat  32*07'21 '  W..  long.  110*49'12"  W.," 

6.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  t348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-44S.  January  12. 1989):  14 
CFR  11.68. 

7.  Section  75.100  is  amended  as 
follows: 

1-11— |A  mended) 

By  removiag  the  words  "via  INT  Tucscn 
316*"  and  substituting  the  words  "via  INT 
Tucson  320  'T(30e  *M)" 

HZ-HAiMaded] 

By  removing  the  words  "INT  of  Casa 
Grande  145*  and  Tucson,  AZ.  298*  radiats: 
Tucson,  to  the  INT  of  the  Tucson  185*  radiais 
and  the  United  States/Mexicaa  Border."  and 
subsbtuting  the  words  "INT  of  Casa  Grande 
145  *T(131  *MJ  and  TucMn.  AZ,  300  *T(280 
*M)  radiais;  Tucson;  to  INT  of  Tucson  179 
*T(167  *M)  radiais  and  dw  UaMed  States/ 
Mexican  Border." 

Issued  in  Washington.  OXL.  on  )uly  8. 1985. 
JohoWattanoB. 

i4c/i^g  Adanager.  Auapooe-RuJes  and 
Aeronautical  Informatioa  Diviuoa. 
[FR  Doc  85-19666  Filed  8-18-85;  8:45  lunj 
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Proposed  AHwtMin  of  VOR  Federal 
AMtaqpts  V-aM  end  V-357;  Oregon 

AOeMCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnOM:  Notee  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  Federal  Airways  V-269  and  V- 
357  by  deleting  reference  to  the  airway 
not  being  in  effect  when  the  Juniper 
Military  Operations  Area  (MO A)  is 
activated.  A  recent  change  to  the  lateral 
boundaries  of  the  Juniper  MOA  resulted 
in  removing  the  airspace  conflict  within 
these  airways.  This  amendment  will 
allow  better  utilization  of  the  navigable 
airspace  and  simplify  flight  planning. 
DATES:  Comments  must  be  received  cm 
or  before  September  IZ  1985. 
ADOanses:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 


Northwest  Mountain  region,  Attentiotr 
Manager,  Air  Traffic  division.  Docket 
No.  85-ANM-15.  FWeral  Aviation 
Administration,  17900  Patrffic  Highway 
South.  C-689ee.  Seattle,  WA  98166. 

The  ofHcial  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  ajn.  and 
5:00  pjB.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916, 800  Independence 
Avenue  SW..  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  bours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Burton  Chandler.  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 
Infonnation  Division,  Air  TrafBc 
Operations  Service,  Federal  Aviation 
Administraiion.  BOO  independence 
Avenue  SW.,  Washington  D.C.  20591; 
telephone:  (202]  426-8783. 

SUPPIMMNTAMV I 


Comments  Invited 

Interested  parties  are  invited  to 

participate  in  this  proposed  rulemaking 
by  subtnitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestiaas 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  widi  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Ahvpace  Docket  No.  BS-ANM-IS."**  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  AH 
communications  received  before  the 
specified  closing  date  for  comments  wiU 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  sonunarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  fiK*d  in  the  docket. 
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AvailaMlUy  of  NPRM'» 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue  SW., 
Washington.  D.C.  20S91.  or  by  calling 
(202)  426-6058.  Conununications  must 
identify  the  notice  number  of  this 
NPRM-  Persons  inrerested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  which 
describes  the  applii^tion  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.123  of  Part  71  of  Vhe 
Federal  Aviation  regulations  (14  CFR 
Part  71)  to  amend  VOR  Federal  Airways 
V-269  and  V-357  by  deleting  reference 
to  the  airway  not  being  in  effect  from  42 
miles  northwest  of  Wildhorse  VOR  to  41 
miles  southeast  of  Redmond  VORTAC 
11,000  feet  MSL  and  above  and  from  32 
miles  southwest  of  the  Wildhorse  VOR 
to  13  miles  northeast  of  Lakeview 
VORTAC.  A  recent  change  to  the  lateral 
boundaries  of  the  {uniper  MOA  resulted 
in  removing  the  airspace  conflict  with 
V-269  and  a  portion  of  V-357.  This  will 
allow  better  utilization  of  navigable 
airspace  and  aid  in  flight  planning. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.8A  dated  January  2. 
1965. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current,  ft. 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  [2]  is  not  a 
"significant  rale"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979)?  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  j» 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  signiflcnt 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexribility  Act. 

List  of  Subjects  in  14  CFR  Fart  7t 

VOR  Federal  Airway*. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  tfre  autharity 
delegated  to  me,  the  Federal  Aviation 
Administration  proposed  to  amend' Part 


71  of  the  Federal  Avistion  Itegnlations 
(14  CFR  Part  71)  as  folloinr 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  foilowK 

Authority:  49  O.S.C.  1348(11),  1354ta).l«a 
E.0. 10S64;  40  U.a.G.  108(g)  (Revised,  Pttb.  L. 
97-M9.  January  12. 1«8»);  14  CFR  n. 88. 

2.  Section  71.23  is  amended  as  follows: 

V-26»-{AineB4iMi) 

By  rsmoving  th«  word*  "That  p«*tion  of  the 
airway  ll.oao  feet  MSL  and  above  from  42 
miles  northwest  of  WildhorsrVQR  to  41 
miles  southeast  of  Radmand  VORTAC  is 
suspended  during  the  tima  that  the  )unjp«r 
MOA  is  activated  by  NOT  AM." 

V-357-HAaMBdad) 

By  removing  the  words  "from  32 miles 
southwest  of  Wildhorse  VOR"  and 
snbstituting  the  words  "from  28  miles 
southwest  of  Wildhorse  VOR." 

Issued  in  Washington.  D.C.  on  July  a,  198S. 
Sheknno  WngaltBi, 
Acting  Manager,  AJnpact-RuJes  and 
AeronaaticxJ  Infonaation  Division. 
[FR  Doc.  85-19887  Filed  0-16-8S;  8.'4S  araf 

BILUNO  CODf  4»1»-1S-M- 


14  CFR  Part  71 

[Airspac«  Docket  No.  89-AWA-21 

Proposed  EstaMlehment  of  Airport 
Radar  Sarvica  Araaa 

AQENCv:  Federal  Aviation 
Administration  (FAAJwDOT. 

ACTION:  Correction  ta  notice  of  proposed 

rulemaking. 

summary:  This  action  corrects  the 
address  Toi  the  informal  airspace 
meeting  scheduled  for  the  Portland,  OR, 
Airport  Radar  Service  Area. 
DATES:  Comments  must  be  received  on. 
or  before  November  1, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Northwest  Mountain  Refion.  Attention: 
Manager,  Air  Traffic  Division,  Docket 
No.  85-AWA-2.  Federal  Aviation 
Administration,  17900  PaciSc  Highway 
South,  C-ra96e.  Seattle,  WA  98168. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  accept 
Federal  holidays,  between  8:30  a.m.  and 
5:00' pjn.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  918.  800  Indepmdenee 
Avenue  SW.,Wa8hington..B.<L 

An  informal  docket  may  also  be 
examined  during,  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FORTNER  IMFOnWATtOW  CONTACT: 
Robert  G.  Bums',  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace — Rules  and  Aeronautical 


Information  Division;  AirTrafffc 
Operations  Service,  Federaf  Aviation 
Administration,  8f>8  Indepemience 
Avenue  SW.,  Washington,  D.C.  2009*; 
telephone:  (202)  428-0783. 

SUPPLEMEMTARY  IMFORMATIOWC 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking, 
by  submitting  such  written  data,  viewst. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basia 
supporting  the  views  and  suggeetiuna 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  ComsiBnta 
are  specifically  invited  on  tie  ovoall 
regulatory,  economic,  eovinuunental, 
and  energy  aspects  of  the  proposaL 
Communications  should  idBitify>tha 
airspace  docket  and  be  submitted  ia 
triplicate  to  the  address  Usted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  Correction  to  ra>RM  imnt  sntnntt 
viith  those  comments  a  self-addreseed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  85- 
AWA-2."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
Correction  to  NPRM  may  be  changed  in 
the  light  of  comments  received.  All 
comments  submitted  will  be  avadable 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summariziag 
each  substantive  public  contact  imth 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Avatirinlity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Correction  to  Notice  of  Proposed 
Rulemaking  (NPRM)  by  submitting  a 
request  to  the  Federal  Aviation 
Admini.stration,  Office  of  Public  Affairs^ 
Attention:  Public  Information  Outer, 
APA-430,  800  Independence  Avenue 
SW.,  Washington,  D.C.  20591,  or  by 
calling  (202)  426-6058.  Communications 
must  identify  the  notice  number  of  this 
Correction.  Persons  interested  in  being 
pteced  on  a  mailing  Mst  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  n-2  which 
describes  the  application  procedure. 

Correction  to  the  Proposal 

This  action  corrects  the  address  far 
the  Portland,  OR,  informal  airspace 
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meeting  from  Portland.  OR.  to 
Vancouver,  WA. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule"  ■ 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979);  and  (3J  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas.  Aviation  safety. 

Conection  to  the  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  85-18032,  as  published  in  the 
Federal  Register  on  August  2, 1985,  (50 
FR  31472)  is  corrected  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 

2.  By  changing  the  Portland.  OR. 
ARSA  informal  airspace  meeting  to 
read: 

Portland  International  Airport  OR.  ARSA 
Date:  September  a  1985 
Time:  6:30  p.m. 

Location:  Clark  County  College.  1800  E. 
McLaughlin  Boulevard.  Vancouver,  WA. 

Issued  in  Washington.  D.C.,  on  August  13. 
1985. 

James  Bums,  fr.. 

Acting  Manager.  Airspace— Rules  and 
Aeronautical  Information  Division. 
IFR  Doc.  85-19671  Filed  8-16-85:  8:45  am) 
MUJN6  COOC  4t10-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  SS-AWA-24) 

Proposed  Alteration  of  Brunswick,  ME, 
Control  Area,  Maine  Transition  Area 
and  Establishment  of  Mactiias,  ME, 
Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

Acnow:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to 
amend  the  Brunswick.  ME.  Transition. 
Control  Area  and  the  Maine  Transition 
Area  and  establish  the  Machias,  ME. 
Transition  Area  due  to  the 
establishment  of  a  new  instrument 
approach  at  the  Machias  Valley  Airport. 
ME. 

DATES:  Comments  must  be  received  on 
or  before  September  12. 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
New  England  Region.  Attention: 
Manager,  Air  Traffic  Division,  Docket 
No.  85-AWA-24.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park.  Burlington.  MA  01803. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue.  SW.,  Washington.  D.C 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Bums.  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace — ^Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  D.C.  20591; 
telephone:  (202)  428-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AWA-24."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 


contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue.  SW.. 
Washington.  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  amendments 
to  §  71.163  and  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  Brunswick.  ME. 
Control  Area  and  the  Maine  Transition 
Area  and  establish  the  Machias.  ME. 
Transition  Area.  An  instrument 
approach  is  being  established  for  the 
Machias  Valley  Airport.  ME.  which  will 
require  establishment  of  a  700-foot 
transition  area.  Since  the  airspace  will 
extend  beyond  the  current  Maine 
Transition  Area  and  extend  into  the 
present  Brunswick.  ME.  Control  Area,  it 
is  necessary  to  amend  the  above 
mentioned  boundaries.  Sections  71.63 
and  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2. 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

ICAO  Consideraftions 

As  part  of  this  proposiil  relate?  to 
navigable  airspace  out»ide  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organiration  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicabihty  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Operations  Service, 
FAA,  in  areas  outside  domestic  aii-space 
of  the  United  States  is  governed  by 
Article  12.  of,  and  Annex  11  to.  the 
Convention  on  International  Civil 
Aviation,  which  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promoting  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic.  Their 
purpose  is  to  ensure  that  civil  flying  on 
international  air  routes  is  carried  out 
under  uniform  conditions  designed  to 
improve  the  safety  and  efficiency  of  air 
operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts>of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  alscr 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  tralfie 
services  over  high  aeas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  international  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944.  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommendedr  Practices.  As  a. 
contracting. state,  the  United  States 
agreed  by  Article  3(d)  that  its  slate 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,,  in  part,^  the 
designation  ofnavigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  SiriieKta  in  14  CFR  Part  71 

Additional  control  areas  and 
transition  areas.  Aviation  safety. 

The  Pioposad  Amendnwnt 

Accordingly,  pursuant  to  the  a4it4lmity 
deleg«t8tito  me.  the Fedieral  Aviation 


Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  of  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  ia48(a).  13&44aKl91Q: 
Executive  Order  10854;  4fl  U.S.C.  10e(gl 
(Revised  Pub.  L.  97-449,  (anuary  12,  1983):  14 
CFR  11.69. 

2.  §  71.163  is  amended  as  follows; 
Brunswick,  ME — (Revised) 

In  the  title  remove  "Bra tw wick,  ME"  and 
substitute  "Brunswick" 

1  hat  airspace  extending  upward  frum  24)00 
feet  MSL  vv.isf  of  long.  89"30'00"  W..  and  from 
5,500  feet  MSL  east  of  long.  a9°30'00'  W.. 
beginning  at  lat.  4r43'15"  N.,  long.  70*25'00' 
W.:  to  lat.  43*18'15*  N.,  long.  TO'TSTOOT  W.;  to 
lat.  43°30 00'  N.,  long.  70*0600'  W.;  to  lat. 
43'41'00"  N.,  long.  e9*3B'00'  W.;  to  lal. 
43''44'0e"  N.,  long.  e9"19'-12'  W.;  to  lat 
43'48'00'  N..  long.  W03'00'  W.;  to  lat. 
43"52'00'  N.,  long.  69°00'00"  W.;  to  iat. 
44*18'30'  N..  long.  67°S(iQ0'  VV.;  to  lat 
44°20'10"  N.,  long.  67'56'00"  W.;  extend  by  a 
line  3  nautical  mil6s  from  and  parallel  to  the 
U.S.  shoreline  to  lat.  44'25'30"  N;.  long. 
67'3000'  VV.;  to  lat.  44'2300-  N.,  long. 
67°30'aO'  W.;  to  lat.  44*30'00'  N.,  to  long. 
orvrao'  W,:  to  lat.  44'34'(»'  N.,  long. 
67°13'08'  W.:  then  via  a  line  3  nautical  miles 
from  and  parallel  to  the  U.S.  shoreline  to  lat. 
44"47'45"  N.,  long.  66*5300"  W.;  then 
southerly  via  the  Vtonotan  Flightlnformation 
Reginir  boundary,  to  the  aarth  boundary  of 
Control  1141;  then  westerly  vis  ^  north 
boundary  of  Control  1141  ta  point  of 
beginning. 

3.  §  71.181  is  amended  as  follows: 
Maine,  M&— (Amended] 

In  the  title  by  removing  "Maine.  ME"  and 
substituting  "Maine"  and  by  removing,  the 
words  'extend  by  a  line  3  nautical  miles  from 
and  parallel  to  the  U.S.  shoreline  to  lat. 
44°20'10'  N."  and  substituting  the  words 
"extend  by  r  line  3  nautical  miles  from  and 
parallel  to  the  U.S.  shoreline  to  lat.  44°34U)5' 
N.,  long.  67'13'08"  \V.;  to  lal.  44'30'00"  N.. 
long.  67'12'OQ'  W.:  to  lat.  44'2a'00'  N.;  long. 
67*3000"  W.:  to  lat  44'25'30'  N.,  lang; 
67*3000'  W.:  extend  by  a  line  3  nautical 
miles  from  and  parallel  to  the  U.S.  shoreline 
to  lat.  44'20'10'  l*. 

Madiiss,  ME— |New{ 

That  airspace  extending  upward  from  70Q 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Machias  Valley  Airport  (lat.  44*421)1' 
N..  long.  67°2»'51'  W.);  and  within  3  statute 
mile*  each  side  of  the  Mechia»  .NDB  (let. 
44*4211'  Nw,  long.  87*28'12"  W  ); 
177'T(196°M)  bearing  extending  from  ttte  Si- 
mile radius  to  8,5  milts  southeast. 

Issued  in  Washingtatr,  DC  on  }uiy  S,  iflSS, 
John-  Watteraon, 

Acting  Manager  Airspace-Rtiles  and 

Aeromutical  Information  Division- 

[FR  Doc.  S^ISaae-'Filed  8^1«-«9:  8t48  am]: 

BILLING  CODE  4»1»-tS-M> 


14  CFR  Part  71 

(Airspace  DodcM  No.  8S-AVim-271 

Proposed  Alteration  of  VOR  reetwal 
Alnwaya,  Klnston,  NC 

AQENCY:  Federal  Avialion 
Administration  (FAA),  DOT. 

action:  Notice  of  propesed  rulemaking. 

SUMMARY:  This  notice  proposes  to  altet 
the  descriptions  of  VOR  Federal 
Airways  V-1  and  V-70  located  in  the 
vicinity  of  Kinston,  NC  This  action  is 
consistent  with  our  agreement  with  the 
International  Civil  .'Vviution 
Organization  (ICAO)  to  eliminate 
alternate  route  designations  within  the 
United  States. 

DATES:  Comments  must  be  received  on- 
or  before  September  12, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Eastern  Region,  Attention:  Manager,  Air 
Traffic  Division,  Docket  No.  85-AWA- 
27,  Federal  Aviation  Administration,  )FX 
International  Airport,  The  Fitzgerald 
Federal  Building,  )amaica>NY  11430. 

The  official  docket  may  b«  examined 
in  the  Rules  Docket,  weekdays,  excapt 
Federal  holidays,  between  8:30  aun.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916,  80Q  Independence 
Avenue,  SW..  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  norma!  business  hours 
at  the  office  of  the  Regional  Air  l^fRir 
Division. 

FOR  RMTTHER  INFORMATION  CONTACTT 
Lewis  VV.  Stid,  Airspace  amf  Air  ThifRc 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  hiformatlon 
Division,  Air  Traffic  OperBtions  Ser^Hce, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  2859T;  tetepRone  (282^ 
426-8828. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invitedl 

Interested  parties  are  invfterf"to 
participate  in  this  proposed  rulems^ing 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  ^tual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identic  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
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acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AWA-27."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments. submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  Filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430, 800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiu-e 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  description  of  VOR 
Federal  Airway  V-1  by  renumbering  V- 
lE  between  Kinston,  NC.  and  Cofield, 
NC.  This  action  would  extend  VOR 
Federal  Airway  V-70  from  Kinston  to 
CoField  via  the  current  alignment  of  V- 
lE.  This  action  is  consistent  with  our 
agreement  to  eliminate  all  alternate 
route  designations  from  the  National 
Airspace  System.  Section  71.123  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6A 
dated  January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 


so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

VOR  Federal  Airways,  Aviation 
safety. 

The  proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  of  Part  71 
continues  to  read  as  follows: 

Authorit>:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  §  71.123  is  amended  as  follows: 

V-l— (Amended! 

By  removing  the  words  "including  an  east 
alternate  segment  from  Kinston  to  Cofield  \ia 
the  intersection  of  Kinston  050*  and  Cofield 
186*  radials," 

V-70 — (Amended] 

By  removing  the  words  "to  Kinston,  NC." 
and  substituting  the  words  "Kinston.  NC;  INT 
Kinston.  050T(055*M)  and  Cofield,  NC. 
186"T(192'M)  radials;  to  Cofield." 

Issued  in  Washington,  DC,  on  July  8, 1985. 
John  Watterson, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  85-19669  Filed  8-16-85;  8:45  am] 

nuJNQ  COOC  4*10-I»-M 


14  CFR  Parts  71  and  73 

(Airspace  Docket  No.  85-ANM-26] 

Proposed  Establishment  of  Restricted 
Area  R-6714E;  Yakima.  WA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  a  new  Restricted  Area 
R-6714E  directly  above  existing 
Restricted  Areas  R-6714A.  B.  C  and  D. 
The  floor  of  which  will  be  29.000  feet 
MSL  extending  vertically  to  and 
including  55,000  feet  MSL  These 
proposals  would  provide  the  necessary 
airspace  for  the  testing  of  high  altitude 
weapons.  This  airspace  is  expected  to 
be  used  approximately  25  days  per  year. 
DATES:  Comments  must  be  received  on 
or  before  September  12. 1985. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
Northwest  Mountain  Region.  Attention: 
Manager,  Air  Traffic  Division.  Docket 
No.  85-ANM-26,  Federal  Aviation 
Administration,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  WA  98168 

The  officia'l  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

Andy  Oltmanns,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
426-3128. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposals. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ANM-26."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
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FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue.  SW.. 
Washington,  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposals 

The  FAA  is  considering  amendments 
to  §  71.151  and  §  73.67  of  Parts  71  and  73 
of  the  Federal  Aviation  "Regulations  (14 
CFR  Parts  71  and  73)  to  establish  new 
Restricted  Area  R-6714E.  Yakima.  WA. 
R-6714E  will  also  be  added  to  the 
Continental  Control  Area.  The 
Department  of  Army  has  requested  an 
increase  in  airspace  to  and  including 
55,000  feet  MSL  to  accommodate  high 
altitude  weapons  testing.  The  ceiling  of 
the  existing  Restricted  Areas  R-6714A, 
B.  C  and  D  is  29.000  feet  MSL.  In  order  to 
achieve  maximum  firing  capability  for 
the  testing  of  the  high  altitude  weapons, 
it  will  be  necessary  to  restrict  airspace 
to  and  including  55,000  feet  MSL. 
Sections  71.151  and  73.67  of  Parts  71  and 
73  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.8A 
dated  January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

73 

Continental  Control  Area  and 
Restricted  Areas,  Aviation  safety. 


The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposed  to  amend  Parts 
71  and  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  71  and  73)  as 
follows: 

1..  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised.  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  §  71.151  is  amended  as  follows: 
R-6714E  Yakima.  WA— (New] 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510, 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised,  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

4.  §  73.67  is  amended  as  follows: 

R-6714E  Yakima.  WA— (New] 

Boundaries.  Beginning  at  let.  46*  51'  00'  N.. 
long.  119°  58'  00'  W.;  along  the  west  shore  of 
the  Columbia  River  to  let.  46'  38'  30"  N.,  long. 
119'"  55'  30'  W.;  to  lat.  46*  33'  00'  N.,  long. 
119*  55'  30'  W.;  to  lat.  46*  33'  00"  N..  long. 
120*  09'  00'  W.;  to  lat.  48'  37'  00'  N.,  long. 
120*  20'  00"  W.;  to  lat.  46'  40'  35"  N.,  long. 
120°  26'  35'  W.;  to  lat.  46°  43'  00"  N.,  long. 
120°  26'  38"  W.;  to  lat.  46°  51'  00"  N..  long. 
120°  21'  30'  W.:  to  lat.  46°  51'  00"  N..  long. 
120*  16'  30"  W.;  to  lat.  46°  54'  35'  N..  long. 
120°  14'  57'  W.;  clockwise  along  the  arc  of  a 
12-niile  radius  circle  centered  at  lat.  46°  44' 
45'  N.,  long.  120°  20'  00'  W.;  to  lat.  46°  51'  13' 
N.,  long.  120°  08'  05'  W.;  to  the  point  of 
beginning. 

Designated  altitudes.  29.000  feet  MSL  to 
and  including  55,000  feet  MSL 

Time  of  designation.  Intermittent  by 
NOTAM. 

Controlling  agency.  FAA,  Seattle  ARTCC. 

Using  agency.  U.S.  Army,  Commanding 
General,  Fort  Lewis,  WA. 

Issued  in  Washington.  D.C,  on  July  9, 1985. 
Shelomo  Wugalter, 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  85-19670  Filed  8-16-85;  8:45  amj 

BILUNG  COOE  4«tO-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

18  CFR  Parta  35  and  290 
(Docket  No.  RM85-17  (Phase  II)) 

^  Regulation  of  Electricity  Salea-for- 
Reaale  and  Tranamiaaion  Service 

Issued:  August  12,  1985. 
AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 


ACTION:  Notice  extending  comment 
period  and  rescheduling  conference. 

summary:  On  June  28. 1985.  the 
Commission  issued  a  notice  of  inquiry  in 
Phase  II  of  this  proceeding  to  explore 
how  the  Commission's  regulation  of 
requirements  service  affects  efficiency 
in  electricity  markets  and  how  it  might 
be  changed  to  encourage  greater 
efficiency.  (50  FR  27604.  July  5. 1985). 
This  notice  changes  the  date  for  filing 
comments,  the  date  of  the  public 
conference  and  the  date  for  filing 
requests  to  participate  in  the  conference. 

DATES:  Comments  are  due  on  or  before 
October  4. 1985.  Requests  to  participate 
in  the  public  conference  are  also  due  on 
or  before  October  4, 1985,  and  must  be 
filed  separately  from  comments.  The 
public  conference  will  be  held  on 
November  13  and  14. 1985.  at  lOKX)  a.m. 

ADDRESSES:  The  public  conference  will 
be  held  in  Hearing  Room  A.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  St..  NE.,  Washington,  D.C 
20426.  Comments  and  requests  to 
participate  should  be  filed  with  the 
Office  of  the  Secretary  at  the  same 
street  address. 

FOR  FURTHER  INFORMATNMI  CONTACT: 

David  E.  Mead,  Office  of  Regulatory 
Analysis,  (202)  357-8024. 

Extending  Comment  Period  and 
Rescheduling  Public  Cmiference 

Notice  is  hereby  given  that  the  date 
for  filing  comments  in  Phase  11  of  this 
proceeding  is  extended  to  and  including 
October  4, 1985.  The  public  conference 
has  been  rescheduled  for  November  13 
and  14, 1985,  beginning  at  10:00  a.m. 
Requests  to  participate  in  the  conference 
are  due  on  or  before  October  4. 1985, 
and  should  be  filed  separately  from  the 
participant's  written  comments. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-19756  Filed  8-16-85;  8:45  am] 

BILLING  COOE  e717-01-«l 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

[Docket  No.  S-370] 

Underground  Conatruction 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 

action:  Proposed  rule;  notice  of  limited 
reopening  of  rulemaking  record. 
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summary:  OSHA  U  reopening  the 
rulemaking  record  concerning  the 
proposed  revision  of  29  CFR  1926.800 
(undergroond  construction  of  tunnels 
and  shafts)  for  the  limited  purpose  of 
receiving  public  comment  on  new  data 
pertaining  to  the  prevalence  of  certain 
gassy  conditions  in  tunnel  construction 
and  the  impact  of  these  data  on  the 
costs  of  operating  under  those 
conditions.  The  record  will  remain  open 
for  eo  days,  until  October  18, 1985. 
DATES:  The  record  will  remain  opcm  and 
public  comment  will  be  received  until 
October  18. 1965. 

AOORESSES:  Written  submissions  for  the 
record  should  be  submitted  in 
quadruplicate  to  the  Docket  Officer. 
-OSHA  Docket  No.  S-370.  Room  N-3670. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  D.C  20210.  Telephone: 
(202)  523-7894.  The  JRB/SAIC  report  and 
data,  all  written  submissions,  and  the 
entire  record,  will  be  available  for 
inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  James  F.  Foster.  Office  of 
information  and  Public  Affairs.  OSHA, 
Room  N-3637.  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW.. 
Washington.  D.C.  20210.  Telephone: 
(202)  523-8151. 
SUPPLEMBITARV  MFORMATIOM:  On 

August  5. 1983,  OSHA  published  a 
Notice  of  Proposed  Rulemaking  [48  FR 
35774]  to  revise  29  CFR  1926.800,  which 
is  found  in  Subpart  S.  "Tunnels  and 
Shafts.  Caissons.  Cofferdams,  and 
Compressed  Air."  of  Part  1926.  "Safety 
and  Health  Regulations  for 
Construction."  Section  1926.800  contains 
occupational  safety  and  health 
standards  to  protect  underground 
construction  workers  in  timnels  and 
shafts.  A  public  hearing  was  conducted 
March  13-15, 1984,  to  consider  the  issues 
raised  by  the  proposed  rulemaking.  The 
record  in  the  proceeding  was  closed  and 
certified  by  Administrative  Law  Judge 
Charles  P.  Rippey  on  October  24. 1984. 
In  the  Summary  and  Explanation  of 
the  proposal.  OSHA  discussed  specific 
provisions  for  classifying  an 
underground  operation  as  gassy  and  for 
protecting  employees  in  such  operations 
from  the  hazards  of  fire  and  explosion. 
OSHA  exphcitly  solicited  comment  on: 
whether  an  isolated  gas  pocket  that 
exceeds  the  concentrations  for  a  gassy 
classification  warrants  operating  the 
entire  job  as  gassy,  what  criteria  should 
be  applied  to  determine  that  the  release 
of  gas  is  from  an  isolated  pocket;  what 
conditions  should  permit  the  job  to  be 
declassified:  and  what  procedures 


should  be  followed  to  assure  that 
hazardous  concentrations  of  gas  do  not 
subsequently  endanger  employees  [48 
FR  35808).  In  addition,  at  the  opening  of 
the  public  hearing  on  the  proposed 
standard.  OSHA  8  Director  of  Safety 
Standards  Programs  again  raised  the 
issue  whether  a  one-time  air  sample 
which  indicates  a  potentially  gassy 
condition  warrants  classifying  the 
operation  as  gassy,  or  whether  such 
classiHcation  should  be  based* on  air 
sampling  conducted  over  a  longer  period 
of  time  (Tr.  13). 

The  public  hearing  generated 
considerable  comment  on  the 
classification  aspect  of  the  proposal  and 
the  associated  compliance  costs.  The 
thrust  of  these  comments  was  that  the 
OSHA  proposal — and  the  economic 
analysis  upon  which  it  was  based— did 
not  fully  address  the  economic  impact  of 
converting  from  a  non-gassy  to  a  gassy 
operation  (e.g..  Tr.  70-75: 104-111: 114- 
115: 174-175;  199-200;  363-366:  392-393) 
Several  parties  suggested  a  regulatory 
alternative  establishing  air  quality 
criteria  for  classifying  timnels  under  a 
three-tiered  system:  non-gassy, 
potentially  gassy,  and  gassy  (e.g.,  Tr. 
122-123:  496-499;  706-714). 

As  part  of  its  review  of  the  entire 
record  in  this  proceeding.  OSHA  is 
currently  analyzing  such  a  tiered 
approach.  The  increased  requirements 
of  the  "potentially  gassy"  and  "gassy" 
classifications  would  be  triggered  if 
tunnel  atmospheres  reached  specified 
levels.  Under  this  system,  timnels  would 
be  classified  as  "potentially  gassy" 
either  if  the  tunnel  atmosphere  attained 
or  exceeded  10  percent  of  the  Lower 
Explosive  Limit  (LEL)  for  more  than  one 
day,  or  if  the  history  of  the  geographic 
area  or  geological  formation  indicated 
that  flammable  gas  in  concentrations  of 
10  percent  (or  more)  of  the  LEL  was 
likely  to  be  encountered.  An  increased 
frequency  of  air  monitoring  would  then 
be  required  and,  on  the  basis  of  the 
results  of  this  sampling,  any 
underground  operation  in  which 
monitoring  results  remained  for  three 
consecutive  days  in  the  10  to  20  percent 
LEL  range  despite  the  use  of  a 
permissible  ventilation  system  would  be 
classified  as  "gassy." 

OSHA  has  recently  received  and  is 
placing  into  the  record  new  relevant 
data  developed  by  a  contractor,  JRB 
Associates/Science  Applications 
International  Corporation  (JRB/SAIC)  as 
Exhibit  #54.  The  new  information 
affects  costs  attributable  to  underground 
construction  activities  which  would  be 
classified  as  "gassy"  or  "potentially 
gassy"  as  described  above. 

JRB/SAIC  analyzed  the  geographic 
distribution  of  tunneling  planned  or 


expected  to  be  constructed  through  the 
year  2000  and  estimated  the  probability 
of  tunnels  in  each  location  to  be 
■potentially  gassy."  On  the  basis  of  the 
history  of  the  geographic  area  or 
geological  formatSBn.  JRB/SAIC 
estimates  that  approximately  17  percent 
of  all  projected  tunneling  operations  for 
the  years  1985  through  2000  will  be 
classified  as  "potentially  gassy"  and 
will  therefore  require  increased 
monitoring  and  permissible  ventilation 
systems. 

JRB/SAIC  estimates  that 
approximately  five  percent  of  these 
"potentially  gassy"  tunnels — about  one 
percent  of  all  identified  tunnel 
projects — would  probably  not  actually 
encounter  gas  at  a  level  of  10  percent 
LEL.  even  though  these  tunnels  would 
remain  classified  as  "potentially  gassy" 
based  on  the  prior  knowledge  of  the 
history  of  the  area  and  the  geological 
formation.  The  contractor  also  estimates 
that  90  percent  of  "potentially  gassy" 
tuimels — about  15  percent  of  all 
identified  tunnel  projects — would  reach 
or  exceed  10  percent  LEL.  but  for  less 
than  three  consecutive  days.  The 
remaining  five  percent  of  "potentially 
gassy"  tunnels — approximately  one 
percent  of  all  identified  timnel 
projects — would  reach  or  exceed  the  10 
percent  LEL  trigger  or  three  consecutive 
days  despite  the  use  of  ventilation 
systems  and.  thus,  would  be  classified 
as  "gassy." 

JRB/SAIC  estimates  that,  of  the 
tunnels  being  classified  as  "gassy." 
approximately  50  percent  (or 
approximately  0.5  percent  of  all 
identified  tunnel  projects)  would  be 
reclassified  "potentially  gassy"  by 
reducing  the  gas  levels  below  10  percent 
LEL  using  existing  ventilation  systems 
and  other  engineering  methods.  JRB/ 
SAIC  further  estimates  that  the 
remaining  50  percent  of  these  tunneling 
projects  (or  approximately  0.5  percent  of 
all  identified  timnel  projects)  would  be 
required  to  operate  as  "gassy"  for  the 
remainder  of  the  project. 

JRB/SAIC  has  also  provided  estimates 
related  to  the  cost  of  providing 
permissible  ventilation  systems  with 
and  without  reversible  controls  at  the 
surface. 

OSHA  has  decided  to  invite  the  public 
to  review  the  new  data  and  to  permit  the 
submission  of  written  comments  on  the 
JRB/SAIC  report.  Accordingly,  the 
record  will  be  reopened  for  60  days  for 
this  limited  purpose. 

Authority 

This  document  was  prepared  under 
the  direction  of  Patrick  R.  Tyson,  Acting 
Assistant  Secretary  for  Labor  for 
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Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210. 

This  action  is  taken  pursuant  to 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.SC. 
655(b)),  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  333),  Secretary  of  Labor's 
Order  No.  9-83  [48  FR  357361.  and  29 
CFR  Part  1911. 

Signed  at  Washington,  D.C,  this  13th  day 
of  August.  1985. 

Patrick  R.  Tyson. 

Acting  Assistant  Secretary  for  Labor. 
fFR  Doc.  85-19755  Filed  8-16-85;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
ISW-9-FRL-2884-8] 

Nevada;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  Tentative 

Determination  on  Application  of  Nevada 

for  Final  Authorization,  Public  Hearings 

and  Comment  Period. 

summary:  The  State  of  Nevada  has 
applied  for  final  authorization  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed 
Nevada's  application  and  has  made  the 
tentative  decision  that  Nevada's 
hazardous  waste  program  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  grant  final  authorization  to 
the  State  to  operate  its  program  in  lieu 
of  the  Federal  program  subject  to  the 
limitations  on  its  authority  imposed  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616. 
November  8, 1984)  (HSWA).  Nevada's 
application  for  final  authorization  is 
available  for  public  review  and 
comment  and  a  public  hearing  will  be 
held  to  solicit  comments  on  the 
application  if  significant  public  interest 
is  e.xpressed. 

DATES:  If  significant  public  interest  is 
expressed  in  holding  a  hearing,  a  public 
hearing  is  scheduled  for  September  30, 
1985  at  1:00  p  m.  EPA  reserves  the  right 
to  cancel  the  public  hearing  if  significant 
public  interest  in  holding  a  hearing  is 
not  communicated  to  EPA  by  telephone 
or  in  writing  by  September  20, 1985.  EPA 
will  determine  by  September  23, 1985, 
whether  there  is  significant  interest  to 


hold  the  public  hearing.  Nevada  will 
participate  in  the  public  hearing  held  by 
EPA  on  this  subject  if  a  hearing  is  to  be 
held.  All  written  comments  on  Nevada's 
final  authorization  application  must  be 
received  by  the  close  of  business  on 
September  20, 1985.  However,  should 
EPA  decide  to  hold  a  public  hearing, 
comments  will  be  accepted  until 
September  30, 1985. 

ADDRESSES:  Copies  of  Nevada's  final 
authorization  application  are  available 
during  the  hours  of  9:00  to  5:00  at  the 
following  addresses  for  inspection  and 
copying: 

Nevada  Division  of  Environmental 
Protection,  201  S.  Fall  Street.  Carson 
City,  Nevada  89710.  Phone:  (702)  885- 
4670 
U.S.  EPA  Headquarters  Library,  PM 
211D,  401  M  Street.  SW..  Washington, 
D.C.  20460,  Phone:  (202)  382-5926 
U.S.  EPA  Region  9,  Library — Information 
Center,  215  Fremont  Street,  San 
Francisco,  California  94105,  Phone: 
(415)  974-8076 

Written  comments  on  the  application 
and  written  or  telephone  communication 
of  interest  in  EPA's  holding  a  public 
hearing  on  the  Nevada  application  must 
be  sent  to  Gary  Lance,  EPA  Region  9  (T- 
2-1).  215  Fremont  Street,  San  Francisco, 
CA  94105.  If  you  wish  to  find  out 
whether  or  not  EPA  will  hold  a  public 
hearing  on  the  Nevada  application 
based  upon  EPA's  decision  that  there 
was  significant  public  interest  in  such  a 
hearing,  write  or  telephone  after 
September  23, 1985,  the  EPA  contact 
person  listed  below,  or  telephone  Kfr. 
Verne  Rosse,  Program  Director,  Division 
of  Envirorunental  Protection,  Nevada 
Department  of  Conservation  and 
Natural  Resources,  201  S.  Fall  Street, 
Carson  City,  Nevada  89710.  (702)  885- 
4670.  If  significant  interest  is  expressed 
EPA  will  hold  a  public  hearing  on 
Nevada's  application  for  final 
authorization  at  1:00  p.m.  on  September 
30, 1985  at  the  Legislative  Building. 
Capitol  Complex,  Room  200.  Carson 
City,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Lance,  EPA  Region  9,  RCRA 
Programs  Section  (T-2-1).  215  Fremont 
Street.  San  Francisco.  CA  94105,  Phone: 
(415)  974-8125,  FTS:  454-8125. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "interim  authorization," 


is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  (Section  3006(c),  42 
U.S.C.  6926(c)).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
interim  authorization:  Phase  I,  covering 
the  EPA  regulations  in  40  CFR  Parts  260- 
263  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards  and  standards  for  interim 
status  facilities)  and  Phase  II,  covering 
the  EPA  regulations  in  40  CFR  Parts  124, 
264,  and  270  (procedures  and  standards 
for  permitting  hazardous  waste 
management  facilities). 

Phase  II,  in  turn,  has  three 
components.  Phase  HA  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks. 
Phase  UB  covers  incinerator  facihties, 
and  Phase  IIC  addresses  landfills, 
surface  impoundments,  waste  piles  and 
land  treatment  facilities.  By  statute,  all 
interim  authorizations  expire  on  January 
31, 1986.  ResponsibiUty  for  the 
hazardous  waste  program  returns 
(reverts)  to  EPA  on  that  date  if  the  State 
has  not  received  final  authorization,  as 
described  below. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  finds  that 
the  State  program  (1)  is  "equivalent"  to 
the  Federal  program,  (2)  is  consistent 
with  the  Federal  program  and  other 
State  programs  and  (3)  provides  for 
adequate  enforcement  (Section  3006(b}, 
42  U.S.C.  6926(b)).  States  need  not  have 
obtained  interim  authorization  in  order 
to  qualify  for  final  authorization.  EPA 
regulations  for  final  authorization 
appear  at  40  CFR  271.1-271.23. 

B.  Nevada 

Nevada  received  Phase  I  and  Phase 
IIA&B  interim  authorization  on  July  19, 
1983.  On  April  30, 1985,  Nevada 
submitted  a  complete  application  for 
final  authorization.  Prior  to  its 
submission,  Nevada  sohcited  public 
comment  on  the  draft  application. 

EPA  has  reviewed  Nevada's  official 
application,  and  has  tentatively 
determined  that  the  State's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  final  authorizatioiL 
Consequently,  EPA  intends  to  grant  final 
authorization  to  Nevada.  In  accordance 
with  section  3006  of  RCRA  and  40  CFR 
271.20(d),  the  Agency  will  hold  a  public 
hearing  on  its  tentative  decision  on 
September  30, 1985  at  the  Legislative 
Building,  Capitol  Complex,  Room  200, 
Carson  City,  Nevada,  if  significant 
public  interest  is  expressed  in  holding  a 
hearing.  EPA  reserves  the  right  to  cancel 
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the  public  hearing  if  significant  public 
interest  in  holding  a  hearing  is  not 
communicated  to  EPA  by  telephone  or 
in  writing  by  September  20. 1985.  EPA 
will  determine  by  September  23, 1985. 
whether  there  is  significant  interest  to 
hold  the  public  hearing.  The  public  may 
also  submit  written  comments  on  EPA's 
tentative  determination  until  September 
20, 1985.  Copies  of  Nevada's  application 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

EPA  will  consider  all  public  comments 
on  its  tentative  determination.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  decision  to  deny  final 
authorization  to  Nevada.  EPA  expects  to 
make  a  final  decision  on  whether  or  not 
to  approve  Nevada's  program  by 
November.  1985  and  will  give  notice  of  it 
in  the  Federal  Register.  The  notice  will 
include  a  summary  of  the  reasons  for  the 
Hnal  determination  and  a  response  to  all 
major  comments. 

Prior  to  the  Hazardous  and  Solid 
Waste  .'Vmendments  of  1984  (HSWA) 
amending  RCRA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  the  U.S.  EPA.  The  Federal" 
requirements  no  longer  applied  in  the 
authorized  State,  and  the  U.S.  EPA  could 
not  issue  permits  for  any  facilities  the 
State  was  authorized  to  permit.  When 
new.  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  timeframes.  However,  until 
new  Federal  requirements  were  adopted 
as  State  law.  they  did  not  take  effect  in 
the  authorized  State. 

In  contrast,  under  the  newly  enacted 
section  3006(g)  of  RCRA  42  U.S.C. 
6926(g).  the  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  they  take  effect  in  non-authorized 
States.  The  U.S.  EPA  is  directed  to  carry 
out  those  requirements  and  prohibitions 
in  authorized  States,  including  the 
issuance  of  full  or  partial  permits,  until 
the  State  is  granted  authorization  to  do 
so.  Thus,  while  States  must  still  adopt 
HSWA  related  provisioijs,  the  HSWA 
applies  in  authorized  States  in  the 
interim. 

As  a  result  of  the  HSW.A.  there  will 
be  a  dual  State/Federal  regulatory 
program  in  Nevada  after  final 
authorization.  To  the  extent  the 
authorized  State  program  is  unaffected 
by  the  HSWA  the  State  program  will 
operate  in  lieu  of  the  Federal  program.  If 
the  HSWA  related  requirements  are 
more  stringent  than  Nevada's,  the  U.S. 
EPA  wiU  administer  and  enforce  those 
portions  of  the  HSWA  in  Nevada  until 


the  State  receives  authorization  to  do  so 
Among  other  things,  this  may  entail  the 
issuance  of  Federal  RCRA  permits  for 
those  areas  in  which  the  State  is  not  yet 
authorized. 

Once  Nevada  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition,  the  State  program  in  thai 
area  will  operate  in  lieu  of  the  Federal 
provision.  Until  that  time,  the  State  will 
assist  the  U.S.  EPA's  implementation  of 
the  HSWA  under  a  Cooperative 
Agreement 

Any  State  requirement  that  is  more 
stringent  than  a  HSWA  provision  also 
remains  in  effect  thus,  regulated 
handlers  must  comply  with  the  more 
stringent  State  requirements.  Nevada  is 
not  being  authorized  for  any 
requirement  implementing  the  HSWA. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  nile  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Nevada's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Authf>rity 

This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended  by  the  Resource 
Conser\ation  and  Recovery  Act  of  1976. 
as  amended,  42  U.S.C.  6912(a),  6926.  and 
6974(b). 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
Lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  August  14. 1985. 
ludith  E.  Ayras, 
Regional  Administrator. 
|FR  Doc.  85-19741  FUed  6-16-85;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Assistant  Secretary  for  Veterans' 
Employment  and  Training 

41  CFR  Part  61-250 

Annual  Report  From  Federal 

Contractors 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  Labor. 

ACTION:  Advance  Notice  of  proposed 
rulemaking. 

summary:  Enactment  of  the  Veterans' 
Compensation.  Education,  and 
Employment  Amendments  of  1962  (Pub. 
L.  97-306)  established  the  requirements 
for  a  report  at  least  annually  from 
Federal  contractors  to  be  submitted  to 
the  Secretary  of  Labor  as  well  as 
requirements  for  implementing 
regulations.  The  legislation  requires  that 
Federal  contractors  report  the  numbers 
of  special  disabled  and  Vietnam-era 
veterans  in  their  workforce  and  hired 
during  the  reporting  period.  This 
advance  notice  serves  to  advise 
interested  parties  concerning  the 
content  and  scope  of  a  proposed  rule 
and  to  solicit  comments  regarding  its 
adequacy,  coverage  and  effectiveness. 

DATES:  Written  comments  must  be 
received  no  later  than  September  18. 
1985. 

ADDRESS:  Comments  should  be 
addressed  to  Donald  E  Shasteen.  for 
Assistant  Secretary  for  Veterans' 
Employment  and  Training,  U.S. 
Department  of  Labor,  2(X)  Constitution 
Avenue.  NW..  Washington,  D.C.  20210. 
Attention:  Mr,  Joseph  C.  Juarez,  Director, 
Office  of  Veterans'  Employment  and 
Training  Programs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jaseph  C  Juarez.  Telephone  (202) 
523-9110. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
January  29. 1982.  it  was  a  regulatory 
requirement  for  those  contractors  and 
subcontractors  subject  to  38  U.S.C. 
2012(a)  to  submit  a  report,  at  least 
quarterly,  to  the  appropriate  office  of  the 
State  employment  service.  Those  reports 
were  intended  to  provide  both  the  State 
employment  services  and  the 
Department  of  Labor  with  information 
regarding  hiring  and  provision  of 
required  affirmative  action  for  "special 
disabled  veterans"  and  "veterans  of  the 
Vietnam-era,"  as  defined  under  38 
U.S.C.  2011.  Such  a  reporting 
requirement  was  not  specifically 
required  in  the  legislation  at  36  U.S  C 
2012. 
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Subsequently,  the  regulatory 
requirement  for  the  quiirterly  report  at 
41  CFR  60-250.4(d)  was  suspended  until 
further  notice  by  the  Office  of  Federal 
Contract  Compliance  Programs  in  47  FR 
4258  (January  29. 1982).  At  that  time  the 
quarterly  report  had  not  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act. 

Pub.  L.  97-306  was  enacted  on 
October  14. 1982.  Section  MOfa)  requires 
Federal  contractors  subject  to  38  U.S.C. 
2012(a)  to  submit  a  report  at  least 
annually  on  the  number  of  special 
disabled  and  Vietnam-era  veterans  in 
their  wori^force  and  the  total  number  of 
employees  and  the  number  of  such 
employees  in  each  of  the  above  veteran 
categories  hired  during  the  reporting 
period.  Section  310(b)  requires  the 
Department  of  Labor  to  issue 
implementing  regulations  for  that  report. 
Responsibility  for  administering  the 
reporting  requirement  lies  with  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training  (ASVET). 

These  regulations  would  not  revise  or 
replace  the  regulations  in  force  at  41 
CFR  Part  60-250  which  apply  to 
veterans'  affirmative  action  obligations 
of  contractors  and  subcontractors 
administered  by  the  Office  of  Federal 
Contract  Compliance  Programs 
(OFCCP),  Employment  Standards 
Administration,  Department  of  Labor. 
The  regulations  would  implement  the 
reporting  obligations  by  requiring 
compliance  with  a  reporting  clause  to  be 
added  to  the  affirmative  action  clause 
required  in  all  Federal  contracts  which 
are  subject  to  38  U.S.C.  2012  and  the 
OFCCP  implementing  regulations  at  41 
CFR  Part  60-250. 

Because  of  the  unknown  impact  on 
the  Federal  contractor  community,  the 
Department  is  publishing  this  notice  to 
obtain  con^ments  and  recommendations 
to  help  determine  the  most  effective 
means  to  satisfy  legislative  obligations 
of  both  the  Department  and  Federal 
contractors. 

The  Department  is  particularly 
interested  in  receiving  information  on 
the  following: 

(1)  Convenience  of  the  location  of  the 
subject  regulations  at  41  CFR  Part  61- 
250  which  is  separate  from  but  in  close 
pro.ximity  to  current  regulations  at  41 
CFR  Part  60-250  which  covers  Federal 
contractor  obligations  under  38  U.S.C. 
2012(a), 

(2)  Impact  of  the  rule  as  to  cost  and 
time  burdens  of  the  recordkeeping  and 
reporting  imposed, 

(3)  Suggestions  on  a  specific  report 
form  or  format  for  purposes  of 
computerizing  information,  and 


{4}  Feasibility  of  incorporating  the 
required  veterans'  data  (the  ileiaa  listed 
in  §  61-250(a)  (1)  and  (2)  are  those 
specified  in  38  U.S.C.  2m2[c})  into  the 
existing  Equal  Employmeat  Opportunity 
Employer  Inforrnation  Report  EEO-1 
(Standard  Form  100). 

List  of  Subjects  in  Part  n-250 
Government  procurement. 

Therefore,  draft  regulations  upon 
which  commentors  may  base 
recommendations  are  set  forth  below. 

CHAPTER  61— OFFICE  OF  THE 
ASSISTANT  SECRETARY  FOR 
VETERANS'  EMPLOYMENT  AND 
TRAINING.  DEPARTMENT  OF  LABOR 

PART  61-250— ANNUAL  REPORT 
FROM  FEDERAL  CONTRACTORS 

Sec. 

61-250.1     Purpose  and  scope. 

61-250.2     Definitions. 

61-250.10    Reporting  requirements  contract 

clause. 
ei-250.n     Use  of  reports. 
61-250.20    Monitoring  of  compliance. 

Authority:  Sec.  310(a).  Pub.  L  97-306,  96 
Stat.  1442  (36  U.S.C.  2012). 

§  61-250.1     Purpose 

This  Part  61.250  implements  38  U.S.C. 
2012(d).  Each  contractor  or 
subcontractor  who  enters  into  a  contract 
in  the  amount  of  $10,000  or  more  with 
any  department  or  agency  of  the  United 
States  for  the  procurement  of  personal 
property  and  non-personal  services 
(including  construction)  to  whom  38 
U.S.C.  2012(a)  and  41  CFR  Part  60-250 
applies,  shall  submit  a  report  according 
to  requirements  of  §  61-250.10  of  this 
part. 

§61-250.2    Definitions. 

(a)  For  the  purposes  of  this  part,  and 
unless  otherwise  indicated  in  paragraph 
(b)  of  this  section,  the  terms  set  forth  in 
this  part  shall  have  the  same  meaning  as 
set  forth  in  41  CFR  Part  60-250. 

(b)  For  the  purposes  of  this  part: 
"Hiring  location"  means  the 
establishment  name  and  address  where 
hiring  takes  place  and  personnel  records 
are  maintained. 

"Job  category"  means  any  of  the 
following:  officials  and  managers, 
professionals,  technicians,  sales 
workers,  office  and  clerical,  craft 
workers  (skilled),  operatives 
(semiskilled),  laborers  (unskilled], 
service  workers,  as  required  by 
Standard  Form  100,  Equal  Employment 
Opportunity  Employer  Information 
Report  EEO-1. 

"Special  disabled  veteran"  means  (i)  a 
veteran  who  is  entitled  to  compensation 
(or  who  but  for  the  receipt  of  military 


retired  pay  would  be  entitled  to 
compensation)  for  a  disability  rated  at 
30  percent  or  more.,  or  (ii)  a  person  who 
was  discharged  or  released  from  active 
duty  because  of  service-connected 
disability. 

"Veteran  of  the  Vietnam  era"  means  a 
person  who  served  more  than  180  days 
of  active  military,  naval,  or  aii  service, 
any  part  of  which  was  during  the  period 
August  5, 1964.  through  May  7. 1975.  and 
who  (i)  was  discharged  or  released 
therefrom  with  other  than  a 
dishonorable  discharge,  or  (ii)  was 
discharged  or  released  from  active  duty 
because  of  a  service-connected 
disability.  No  veteran  may  be 
considered  to  be  a  veteran  of  the 
Vietnam  era  under  this  paragraph  after 
December  31, 1991. 

§61-250.10    Reporting  requirements 
contract  clause. 

E^ch  contractor  or  subcontractor 
described  in  §  61-250.1  of  this  part  shall 
submit  reports  according  to  the 
following  reporting  requirements  clause 
which  shall  be  included  in  each  of  its 
covered  government  contracts  or 
subcontracts  (and  modifications, 
renewals,  or  extensions  thereof  if  not 
included  in  the  original  contract).  It  is 
the  responsibility  of  the  prime 
contractor  to  ensure  that  their 
subcontractors  are  informed  of  this 
reporting  requirement  contract  clause. 
Such  clause  is  considered  as  an  addition 
to  the  affirmative  action  clause  required 
by  41  CFR  60-250.4,  the  provisions  of 
which  continue  in  force  until  otherwise 
revised  or  amended.  The  reporting 
requirements  clause  is  as  follows: 

Reporting  Requirements 

(a)  The  contractor  agrees  to  report  at  least 
annually,  to  the  Secretary  of  Labor, 
Attention:  Office  of  the  Assistant  Secretary 
for  Veterans'  Employment  and  Training 
(OASVET).  on: 

(1)  The  number  of  special  disabled 
veterans  and  the  number  of  veterans  of  tlie 
Vietnam  era  in  the  workforce  of  the 
contractor  by  job  category  and  hiring 
location;  and 

(2)  The  total  number  of  new  employees 
hired  during  the  period  covered  by  the  report 
and  of  that  total,  the  number  of  special 
disabled  veterans,  and  the  number  of 
veterans  of  the  Vietnam  era. 

(b)  The  report  format  shall  be  . . . 

(Note. — The  format  will  be  developed  taking 
into  accounf  comments  to  this  Advance 
Notice  of  Proposed  Rulemaking). 

(c)  Reports  shall  1)  reflect  employment 
activity  as  required  in  §  61-252.10(a)(l)  for 
the  most  recent  12-month  period  ending 
March  31  of  each  year,  and  2)  the 
employment  profile  as  required  in  {  61-250.10 
(a](2].  Reports  shall  be  due  in  accordance 
with  instructions  issued  at  the  time  report 
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forms  are  distributed.  (This  process  is  the 
same  as  for  the  EEO-1  report). 

§61-250.11    Um  of  raports. 

The  reports  received  pursuant  to  §  61- 
250.10  of  this  part  will  be  used  to 
establish  trends  and  identify  practices 
of  Federal  contractors  in  hiring  special 
disabled  veterans  and  veterans  of  the 
Vietnam  era.  This  information  will  be 
considered  by  the  Office  of  Federal 
Contract  Compliance  Programs  as  one  of 


several  factors  that  are  used  in  selecting 
contractors  for  compliance  reviews. 

§61-250.20    Monitoring  of  compliance. 

During  the  course  of  its  compliance 
reviews,  OFCCP  will  affirm  the 
contractor's  fulfillment  of  the  obligations 
pursuant  to  this  part. 

Comments  on  the  above  draft 
regulations  should  be  submitted 
according  to  instructions  previously 


stated  in  the  "address"  section. 
Following  analysis  of  the  comments  and 
recommendations  received,  the 
Department  will  issue  proposed 
rulemaking. 

Signed  at  Washington.  D.C.  This  Qth  Day  of 
August.  1985. 
William  E.  Brock, 
Secretary  of  Labor 
(PR  Doc.  85-19624  Filed  8-lft-«5:  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njies  or 
proposed  rules  that  are  applicable  to  the 
putrikc.  Notices  o<  hearings  and 
InvestigaAons.   coraRuttee  meetings,  agency 
decisions  and  mkngs.  delegstxins  ol 
authority,  fibnq  ot  pefatKins  and 
applications  and  agency   sUKements  ol 
organization  and  functions  are  examples 
of   documents  appeanr^   in  ttus   section. 


DEPARTMENT  OF  AGRfCULTURE 

Food  and  Nutrttfon  Servtc* 

Level  of  Oonatatf-Food  Aasistane*  or 
Cash  In  Ueu  Thereof  for  Nulrflion 
Programs  for  tho  EMerty;  Fiscal  Year 
1996 

aqency:  Food  and  Nutntion  Service, 
USDA. 

actiom:  Notice. 

SUMMARr  A  noHce  pubCshed  in  the 
Febniary  21. 1985  Federal  Register 
announced  the  level  of  assisfiuvce  for 
the  Nutrition  Program  for  the  Elderly  for 
Fiscat  Year  1985  (50  FR  7203-7204).  Thia 
notice  clarifies  the  procedures  the 
Department  will  employ  if  there  is  a 
need  to  vary  the  previously  announced 
per  meal  le»rf  of  assntance  provided  by 
the  Secretary  for  nutrftion  services 
under  the  Older  Amerfcsns  Act  of  19S5, 
as  amended.  Based  on  the  number  of 
meals  reported  for  the  first  quarter  meaf 
estimates,  the  total  number  of  meats 
served  in  Fiscal  Year  1905  may  be  hi^ier 
than  anticipated.  This  notice  also 
reafftrms  that  the  program  vviH  be 
funded  within  the  $120,a(XXOOO 
authoriiatieM  Kant. 

EFRCnvc  date:  October  1, 1984. 
FOR  FURTHIR  INFORII&TlOlt  CONTACT: 

Beverfy  King*  Chief,  Program 
Administration  Branch.  Food 
Distribution  Divi&ioa.  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agriculture.  Alexaadria,  Virginia  22302. 
(7031756-3660. 

SUPPVEMEMTARV  MKHUCATION:  This 
action,  which  mptements  a  B»ndatocy 
provisioQ  oC  aectkw  311  of  the  Older 
Americans  Act  ol  196S.  h»s  been 
reviewed  under  Executi\'e  Order  12291 
and  Secretary's  MetBonuaduBk  No^  1512- 
1  and  has  been  classified  as  "nflBSBajor" 
because  it  does  not  meet  aay  of  the 
three  criteria  is  the  d^mtion  of  "akajtor 
nsle"  in  the  Executive  Order,  it  wiU  not 
have  an  annual  efiect  oo  the  ocooomy  oC 


SlOOnHlIion  or  more,  will  not  not  cause 
a  major  increase  in  costs  or  prices,  and 
will  not  have  a  significant  impact  on 
competition,  employment,  productivity, 
innovation,  or  the  ability  of  U.S. 
enterprises  to  cooqwte.  The  purpose  ej 
this  action  is  to  notify  States  of  the  le>e> 
of  donated-food  assistance  to  be 
provided  for  nutrifior»  scrvfces  under  tfie 
Older  Americans  Act  during  Fiscal  Year 
1985. 

This  notice  impo.scs  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Kianagement  and 
Budget  review. 

Section  311fatt4j  of  the  Older 
Americans  Act  of  1965  requires  the 
Secretary,  in  donating  foods  or 
providing  cash  in  heu  thereof  the 
nutrition  programs  for  the  elderly 
funded  under  the  Act.  to  accost  H!>e 
minimum  leve)  of  assistance  during  each 
fiscal  year  to  reflect  changes  in  the 
series  for  food  away  from  home  of  the 
Consumer  Price  Index  (CPl)  for  all 
Urban  Consumers  published  by  the 
Bureau  of  Labor  Statistics  [BLS)  of  the 
Department  oi  Labor.  Notwithstanding 
this  provision  for  adjustment.  sectior> 
311(a)(2)  of  the  Act  requires  the 
Secretary  to  reduce  the  level  of 
assistance  per  meal  in  any  fiscal  year  io 
which  compliarKe  with  section  311(a)(4) 
costs  more  than  the  amount  authurized 
to  be  appropriated  for  that  year. 

In  other  words,  in  instances  io  which 
the  Secretary  is  required  to  use  this 
authority,  the  per-meal  level  of 
assistance  ultimately  depends  on  the 
number  of  meals  served.  Whenever 
compliance  with  section  311(a)i4)  costs 
more  than  the  amounts  of  funds 
authorized,  the  per-meal  rate  is  then 
determined  by  the  following  equation; 

Meal  rate  =  total  funds  authorized 
divided  by  total  nua»ber  of  meals 
served. 

Section  310  of  Pteb.  L.  9^-459.  signed 
into  law  on  October  9, 1984,  amended 
section  311(c)(1)  of  the  Act  to  autfiociie 
an  appropriation  of  $120,800,000  for 
Fiscal  Year  1985  to  carry  out  the 
provisions  of  section  JllfaJHl- 

Based  on  meaf  participation  data 
reported  for  Fiscal  Year  1984.  it  was 
announced  in  the  February  21  Federal 
Register  notice  that  some  212,800,000 
meals  were  anticipated  to  be  served 
during  Fiscal  Year  t9K.  Given  the  total 
funding  of  SaaOS  million,  the  Fiscal  Year 
1985  per  raeal  tevet  of  assistance  was 


set  at  56.75  cents  per  meal  in  accordance 
with  section  311{cH2)  of  the  Act.^ 

The  announcement  also  stated  that  a 
further  adjustment  in  the  Level  of 
assistance  might  be  necessary  should 
the  actual  meal  participation  vary  from 
that  anticipated  and  that  notice  of  such 
a  further  adjustment  would  be  given  in 
the  Federal  Register. 

On  the  basis  of  the  number  of  me^ 
reported  for  the  first  quarter,  the  total 
number  of  meals  served  in  Fiscal  Year 
1985  may  exceed  the  previous  estiaate 
of  212.800.000.  It  is  estimated  that  the 
total  number  of  meals  laay  range 
between  220  million  and  slightly  .ibove 
230  million.  In  order  to  provide 
assistance  within  the  $120,800,000 
authorization  Kmit  and  yet  take  the 
increased  number  of  meals  info  account 
the  per-meal  level  of  assistance  may 
need  to  be  revised.  Using  dM  tormola 
cited  above,  the  following  table  provitfes 
examples  of  how  the  meal  rate  may  vary 
depending  on  the  final  meal  estimate: 


Pei  ineal  stOsiOy  (eents) 

Mela  atnmt  iwi—i^ 

54  90 
S3  69 
52  52 

229 
225 

However,  because  meal  participaboa 
data  for  nutrition  programs  for  the 
elderly  are  not  required  to  be  reported 
to  FNS  until  90  days  following  the  dose 
of  each  Federal  fiscal  quarter,  final 
Fiscal  Year  1985  data  will  act  be 
available  until  approximately  January  1, 
1986.  The  final  rate  will  be  delermioed 
at  that  time,  using  the  formula  cited 
above,  and  will  apply  to  all  meals 
served  during  Fiscal  Year  1985.  States 
will  be  notified  of  the  final  rate  by  an 
announcement. 
(42  U.S.C.  3030a) 

(Catalog  of  Federal  Domestic  Assistance  No. 
10.550) 

Dated:  August  14, 1985. 
Robert  E.  Leard, 
Administrator. 

|FR  Doc.  85-19728  Filed  8-16-S5.  8:45  «nv| 
BItJJNS  OOH  MtS-S»-a 


Forest  Sanrice 

Modification  of  Natfonal  Forast 
Boundaries  in  Florida  and  Georgia 

Pumsant  to  autiiority  vested  in  the 
Secretary  of  Agriculture  by  section  11  of 
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the  Act  of  March  1. 1911  (36  Stat.  961). 
ds  amended,  and  the  delegation  of 
authority  and  assignment  of  functions 
by  the  Secretary  of  Agriculture  to  the 
Assistant  Secretary  of  Agriculture  for 
Natural  Resources  and  Environment, 
notice  is  hereby  given  of  the  boundarj- 
retraction  of  the  Apalachicola  National 
Forest  in  Florida  and  the  extension  of 
the  boundary  of  the  Ocala  National 
Forest  in  Florida  as  were  authorized  July 
26. 1982.  as  described  below,  and  all 
lands  acquired  within  the  extended 
boundary  of  the  Ocala  National  Forest 
that  are  subject  to  the  Act  of  March  1. 
1911.  are  designated  for  administration 
as  part  of  the  Ocala  National  Forest. 
The  boundary  of  the  Chattahoochee 
National  Forest  in  Georgia  as 
established  November.27. 1959.  and  as 
described  below  is  hereby  rescinded 
due  to  disposal  of  all  National  Forest 
System  lands  within  the  described 
boundary. 

Retraction  of  Boundary— Apalachicola 
National  Forest.  Florida.  Tallahassee 
Meridian 

W'ukiilla  County 

T.  3  S..  R.  1  W.. 
Sec.  9.  NW  '/4.  remove  boundary; 
Sees.  75.  76.  and  77.  retract  boundary  west 
to  present  location  of  U.S.  Highway  319. 
T.  4  S..  R.  1  W.. 
That  part  of  Forest  Ser\  ice  tract  1139a  lying 
in  unnumbered  section  north  of  section 
90.  remove  boundar>' 
T.  4  S..  R.  2  W.. 
Sec.  24.  retract  boundary  west  to  present 

location  of  U.S.  Highway  319; 
Sec.  36.  retract  boundary  west  to  present 
location  of  U.S.  Highway  319. 

The  area  described  contains  740  acres 
more  or  less. 

Extension  of  Boundar) — Ocala  National 
Forest.  Florida.  Tallahassee  Meridian 

The  boundarj  of  the  Ocala  National  Forest 
is  extended  to  encompass  lands  acquired 
under  authority  of  the  Weeks  Act  of  March  l. 
1911.  described  as: 

Lake  County 
T.  17  S..  R.  27  E.. 

Sec.  2a  lots  3  and  4.  SW'/«.  NW'ASEV,: 

Sec.  29.  SE%SEV4. 

The  area  described  contains  324.19  acres 
more  or  less. 

Rescission  of  Boundary — ChaUaho<x:hee 
National  Forest.  Georgia 

Whitfield  County 

The  boundary  of  the  Chattahoochee 
National  Forest  as  hereinafter  described 
is  identical  to  the  description  contained 
in  Executive  Order  10851.  of  November 
27. 1959.  establishing  the  Limestone 
Valleys  Land  Utilizations  Project  (CA- 
LU-23)  as  part  of  the  Chatahoochee 
National  Forest.  All  National  Forest 
System  lands  within  the  described 


boundary  have  been  transferred  out  of 
Federal  ownership. 

Beginning  at  a  point  on  the  Tennessee- 
Georgia  State  Line,  the  county  line  corner  of 
Catoosa  and  Whitfield  Counties.  Georgia: 
thence  south  and  west  with  said  county  line 
to  Tiger  Creek  Road:  thence  southeasterly 
with  said  road  to  a  point  west  of  the 
northwest  comer  of  U.S.  Tract  No.  158; 
thence  due  east  to  said  comer,  thence  south 
with  west  boundary  of  tract  ISA  thence  east 
with  south  boundary  of  said  tract  and 
continuing  east  to  the  westerly  right-of-way 
line  of  the  Southern  Railroad  right-of-way: 
thence  south  with  said  right-of-way  to  a  point 
due  east  of  the  northeast  corner  of  U.S.  Tract 
No.  303;  thence  west  to  said  comer  with  the 
north  boundary  thereof,  continuing  west  to 
the  westeriy  right-of-way  line  of  Waring 
Road:  thence  south  with  said  road  to  the 
north  boundarj-  line  of  U.S.  Tract  156:  thence 
with  said  tract  to  its  southeast  comer  near 
the  Pleasant  Grove  Road;  thence  in  a 
southeasteriy  and  northeasterly  direction 
with  said  road  to  the  west  and  right  bank  of 
Coahulla  Creek:  thence  up  and  with  said 
bank  of  Coahulla  Creek  1  'A  miles  to  a  point 
where  an  unnamed  branch  of  the  Creek 
enters  from  the  northeast;  thence  due  east  to 
a  point  on  the  right  and  west  bank  of  the 
Conasauga  River  thence  up  and  with  the 
meanders  of  the  Conasauga  River  and  Sugar 
Creek  to  the  Tennessee  State  Line;  thence 
west  with  the  Tennessee-Georgia  State  Lane 
.  to  the  place  of  beginning. 

The  boundary  described  encompasses 
about  55.905  acres.  This  rescission  is 
effective  upon  publication  in  the  Federal 
Register. 

Dated:  August  12. 1985. 
Richard  D.  SiegeL 

Deputy  Assistant  Secretary  for  Natural 

Resources  and  Environment. 

|FR  Doc.  8&-19721  Filed  6-16-85:  8:45  am] 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-407J 

Termination  of  Antidumping  Duty 
Investigation;  Bart>ed  Wire  and 
Barbless  Fencing  Wire  From  Brazil 

agency:  International  Trade 
Administration.  Import  Administration. 
action:  Notice. 


summary:  On  July  25, 1985.  Forbes  Steel 
and  Wire  Corporation  withdrew  its 
antidumping  duty  petition,  filed  on 
November  19. 1984.  on  barbed  wire  and 
barbless  fencing  wire  from  Brazil.  Based 
on  the  withdrawal,  we  are  terminating 
the  investigation. 
EFFECTIVE  DATE:  August  19. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jay  Kenkel.  Office  of  Investigations. 


Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
D.C.  20230:  telephone:  (202)  377-4929. 

SUPPLEMENTARY  INFORMATION: 
Case  History 

On  November  19. 1984.  we  received  a 
petition  from  Forbes  Steel  and  Wire 
Corporation  filed  on  behalf  of  the  U.S. 
industry  producing  barbed  wire  and 
barbless  fencing  wire. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  International  Trade 
Commission  (ITC)  of  our  action  and 
initiated  the  investigation  on  December 
10. 1984  {49  FR  49127).  On  January  3. 
1985.  the  ITC  found  that  there  was  a 
reasonable  indication  that  imports  of 
barbed  wire  and  barbless  fencing  wire 
from  Brazil  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  On  April  29. 1985.  we  made  a 
preliminary  determination  that  barbed 
wire  and  barbless  fencing  wire  from 
Brazil  were  being,  or  were  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (50  FR  18903).  On  May  24. 1985. 
we  postponed  the  final  determination 
(50  FR  24013). 

Scope  of  Investigation 

The  products  under  investigation  are 
barbed  wire  and  barbless  fencing  wire, 
as  currently  provided  for  in  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA)  items  642.0200  and 
642.1105. 

Withdrawal  of  Petition 

On  July  25. 1985.  petitioner  notified  us 
that  it  was  withdrawing  its  petition,  and 
requested  that  the  investigation  be 
terminated.  Under  section  734(a)  of  the 
Tariff  Act  of  1930.  as  amended  by 
section  604  of  the  Trade  and  Tariff  Act 
of  1984  (the  Act),  upon  withdrawal  of  a 
petition,  the  administering  authority 
may  terminate  an  investigation  after 
giving  notice  to  all  parties  to  the 
investigation.  This  withdrawal  is  based 
on  arrangements  with  the  Government 
of  Brazil  to  limit  the  volume  of  imports 
of  this  product.  We  have  assessed  the 
public  interest  factors  set  out  in  section 
734(a)  of  the  Act  and  consulted  with 
potentially  affected  producers,  workers, 
and  consuming  interests  and  with  the 
ITC.  On  the  basis  of  our  assessment  of 
the  public  interest  factors  and  our 
consultations  with  affected  interests,  we 
have  determined  that  termination  would 
be  in  the  public  interest. 
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We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioner's 
withdrawal  and  our  intention  to 
terminate. 

For  these  reasons,  we  are  terminating 
our  investigation. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

August  12. 1985. 

(FR  Doc.  85-19746  Filed  8-16-85:  8:45  am) 

WLUMQ  COOC  3S10-OS-M 


[A-433-4011 

Certain  Carbon  Steel  Product  From 
Austria;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Final 
Determination  of  Sales  at  Not  Less 
Ttian  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  We  have  determined  that  hot- 
rolled  carbon  steel  flat-rolled  products 
from  Austria  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value  and  that  cold-rolled  carbon 
steel  flat-rolled  products  from  Austria 
are  not  being,  nor  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations.  We  are  directing 
the  U.S.  Customs  Service  to  continue  to 
suspend  the  liquidation  of  all  entries  of 
hot-rolled  flat-rolled  products  from 
Austria  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  June  3. 1985,  and  to  require  a  cash 
deposit  or  bond  for  each  entry  in  an 
amount  equal  to  2.2  percent  ad  valorem. 
We  are  directing  the  U.S.  Customs 
Service  to  discontinue  suspension  of 
liquidation  of  all  entries  of  cold-rolled 
flat-rolled  products  from  Austria  and  to 
release  all  cash  deposits  or  bonds. 
EFFECTIVE  DATE:  August  19, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  Thran.  Office  of  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-3963 

Final  Determinations 

Based  upon  our  investigations,  we 
have  determined  that  hot-rolled  flat- 
rolled  products  from  Austria  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  and  that 
cold-rolled  flat-rolled  products  from 
Austria  are  not  being,  nor  are  likely  to 
be,  sold  in  the  United  States  at  less  than 


fair  value,  as  provided  in  section  735(a) 
of  the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C  1673d)  (the  Act). 

We  made  fair  value  comparisons  for 
all  sales  of  merchandise  to  the  United 
States  during  the  period  of  investigation. 
Comparisons  were  based  on  the  United 
States  price  and  foreign  market  value. 
The  weighted-average  margin  for  cold- 
rolled  flat-rolled  products  is  0.2  percent 
percent  ad  valorem.  This  is  de  minimis 
and  our  final  determination  with  regard 
to  cold-rolled  products  is  negative  and 
the  investigation  is  terminated.  The 
weighted-average  margin  for  hot-rolled 
flat-rolled  products  is  2.2  percent 
percent  ad  valorem  and  our  final 
determination  with  regard  to  hot-rolled 
products  is  affirmative. 

Case  History 

On  December  19, 1984,  we  received  a 
petition  from  the  United  States  Steel 
Corporation  on  behalf  of  the  domestic 
carbon  steel  flat-rolled  products 
industry.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petitioner  alleged  that  imports  of 
certain  carbon  steel  products  from 
Austria  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  these  imports  are 
materially  injuring  or  are  threatening 
material  injury  to  a  United  States 
industry.  The  petition  also  alleged  that 
sales  of  the  subject  merchandise  were 
being  made  at  less  than  the  cost  of 
production.  After  reviewing  the  petition, 
we  determined  that  it  contained 
sufficient  grounds  upon  which  to  initiate 
antidumping  investigations.  We  notified 
the  ITC  of  our  actions  and  initiated  such 
investigations  on  January  14, 1985  (50  FR 
1911).  On  February  4, 1985.  the  ITC 
determined  that  there  is  a  reasonable 
indication  that  imports  of  certain  carbon 
steel  products  from  Austria  are 
materially  injuring  a  U.S.  industry  (50 
FR.  6070).  However,  no  indication  of 
injury  was  found  on  imports  of 
galvanized  flat-rolled  products  and  this 
product  was  dropped  from  the 
investigation^. 

We  presented  an  antidumping  duty 
questionnaire  to  counsel  for  Voest- 
Alpine  AG  (VA),  the  sole  Austrian 
producer  of  the  products  under 
investigation  for  export  to  the  United 
States.  On  June  3, 1985,  we  made  an 
affirmative  preliminary  determination 
(50  FR  23339).  Between  June  10  and  July 
2,  we  verified  VA's  questionnare 
response  in  Austria  and  New  York.  No 
hearing  was  requested  by  any  of  the 
parties  to  the  proceeding. 


Products  Under  Investigatioii 

The  products  under  investigation  are 
hot-and  cold-rolled  carbon  steel  flat- 
rolled  products.  A  further  description  of 
the  products  is  contained  in  the 
appendix  to  this  notice. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

We  used  the  purchase  price  of  the 
subject  merchandise,  as  provided  in 
section  772(b)  of  the  Act.  to  represent 
the  United  States  price  because  the 
merchandise  was  sold  to  unrelated  U.S. 
purchasers  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
purchase  price  based  on  the  C.I.F  duty 
paid  price  to  the  first  U.S.  unrelated 
purchaser.  We  deducted  brokerage 
charges,  U.S.  duty,  inland  freight,  ocean 
freight,  and  marine  insurance. 

Foreign  Market  Value 

In  accordance  with  section  773(a)(1). 
we  used  home  market  prices  for 
calculating  foreign  market  value.  We 
made  comparisons  of  "such  or  similar" 
merchandise  based  on  grade,  thickness, 
width  surface  treatment,  and  quality 
categories  selected  by  Commerce 
Department  industry  experts. 

We  deducted  home  market  discounts, 
where  appropirate.  We  adjusted  for 
differences  in  packing  and  merchandise, 
where  appropriate.  We  made 
adjustments  for  differences  in 
circumstances  of  sale  related  to 
commissions  and  credit  expense 
pursuant  to  §  353.15  of  our  regulations. 
Where  there  were  commissions  in  one 
market  and  not  in  the  other,  we  offset 
the  commissions  with  indirect  selling 
expenses  in  the  other  market. 

Respondent  requested  that  we  include 
an  adjustment  to  the  U.S.  price  for  any 
profits  or  losses  from  dealing  with  an 
intermediate  unrelated  foreign  trading 
company  on  certain  sales  to  the  United 
States.  We  are  without  authority  to 
make  an  adjustment  to  purchase  price. 
Instead,  we  made  a  circumstance  of  sale 
adjustment  to  foreign  market  value  to 
account  for  these  gains  and  losses  (see 
response  to  comment  15). 

The  petitioner  alleged  that  sales  in  the 
home  market  were  at  prices  below  the 
cost  of  production.  We  examined 
production  costs,  including  materials, 
labor,  and  general  expenses,  and  found 
some  sales  below  cost.  Where  below- 
cost  sales  constituted  more  than  10 
percent  of  sales  in  any  merchandise 
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culegory.  we  eliminated  them  from  our 
Ctilculations.  We  still  had  sufficient 
home  market  sales  for  comparisons  for 
all  of  the  merchandise  under 
investigation. 

In  calculating  foreign  market  value, 
we  made  currency  conversions  from 
Austrian  schillings  to  United  States 
dollars  in  accordance  with  §  353.56(a)(1| 
of  our  regulations,  using  the  certiried 
daily  exchange  rates. 

Verification 

In  accordance  with  section  776(aJ  of 
the  Act.  we  verified  the  information 
provided  by  the  respondent  by  usmg 
standard  verification  procedures, 
including  examination  of  relevant  sales 
and  financial  records  of  the  company. 

Petitioner's  Comments 

Comment  1:  Specific  product  costs  are 
understated  in  relation  to  VA's  average 
cost  for  flat-rolled  products.  The 
disparity  between  costs  of  production 
alleged  by  VA  and  the  average  for  all 
flat-rolled  products  may  be  attributable, 
in  part,  to  misapplication  of  unfavorable 
manufacturing  variances.  Further,  the 
costs  alleged  by  VA  for  the  products 
under  investigation  must  be  rejected 
unless  and  until  individual  product  costs 
are  reconciled  with  the  average  cost  of 
all  Oat-roUed  products. 

DOC  Position:  In  determining  if  the 
specific  product  costs  were  accurately 
submitted,  the  Department  used  it 
standard  procedures.  These  procedures 
include  verifying  the  cost  to  tl* 
company's  records,  determining  the 
accuracy  of  the  amounts  and  the 
appropriateness  of  the  allocations  of  the 
variances  and  assessing  the 
reasonableness  of  the  relationship  of 
product  costs  to  other  facts  of  the 
investigation.  These  other  facts  include 
the  costs  of  the  other  product  categories. 

Comment  2:  Cost  of  production  or  a 
surrogate  for  an  arm's  length  price 
rather  than  transfer  price  should  be  used 
to  value  materials  purchased  from 
related  companies. 

iXJC  Position:  We  agree.  We  do  not 
use  transfer  prices  between  related 
parties  in  our  calculations  as  these 
prices  may  be  established  by  the 
company  for  a  variety  of  corporate 
purposes  and  may  not  reflect  actual  cost 
experience.  Based  on  the  verification 
and  subsequent  inquiry  and  analysis, 
we  determined  that  the  submitted  aosts 
of  materials  purchased  from  related 
companies  approximated  cost  of 
production  of  the  related  company. 
Accordingly,  we  used  the  submitted 
costs  to  value  these  materials. 

Comment  3:  VA's  energy  cost  appears 
to  he  nnrealistically  low. 
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DOC  Position:  The  energy  cost  used  in 
the  calculations  was  verified  from  VA's 
records. 

Comment  4:  The  sdltng.  general  and 
administrative  (SG&A)  expenses  in  VA's 
submission  were  not  all  calculated  using 
actual  costs  and  were  therefore 
inconsistent.  Further,  the  response  and 
verification  report  do  not  indicate 
whether  any  G&A  expenses  for 
divisions  other  than  the  Metallurgy 
Division  at  the  Linz  plant  were  properly 
excluded. 

DOC  Position:  We  agree.  We 
addressed  these  tiu:on8i8tencies  during 
the  verification  and  have  adjusted  the 
submitted  costs,  using  actual  costs,  for 
the  final  determination.  We  have 
excluded  the  G&A  expenses  of  other 
divisions  at  the  Linz  plant  from  our 
calculation. 

Comment  5:  Because  the  costs  of 
production  are  underestimated,  the 
amount  of  SG&A  expenses  must  also  be 
underestimated.  The  response  is  unclear 
as  to  the  allocation  of  expenses  to  the 
Linz  plant.  SG&A  allocated  to  the  Linz 
plant  appears  very  small  for  a  steel 
producer. 

DOC  Position:  We  determined  during 
verification  that  general  and 
administrative  expenses  were  fully 
allocated  among  the  Linz  and  other 
plants  on  a  reasonable  basis. 

Comment  6:  Interest  income  should 
not  be  offset  against  interest  expense 
when  allocating  to  cost  of  production. 
Rather,  gross  interest  expenses  should 
be  allocated. 

DOC  Position:  We  disagree.  Since  the 
interest  income  was  related  to  the  steel- 
making  operations  and  was  a  result  of 
normal  business  activity,  it  was  offset 
against  interest  expense. 

Comment  7:  Adjustments  for 
differences  in  merchandise  must  be 
based  on  differences  in  variable 
manufacturing  costs  and  not  full  cost  of 
production  of  the  products  under 
investigation. 

DOC  Position:  We  agree.  It  is  oUr 
policy  to  adjust  only  for  costs  directly 
related  to  the  differences  in  physical 
characteristics  of  the  particular  products 
under  investigation.  Therefore,  we 
considered  only  differences  in  variable 
manufacturing  costs  for  the  final 
determination. 

Comment  &  Unreabzed  foreign 
exchange  gains  and  losses  must  be 
included  in  the  cost  of  production. 

DOC  Position:  We  requested  that  the 
company  provide  the  sources  giving  rise 
to  the  unrealized  exchange  losses.  VA 
did  not  provide  sufficient  detail  for  us  to 
determine  what  portion  of  the  losses 
should  be  attributed  to  the  sales  of  other 
products  and  what  portion  should  be 
identified  with  the  cost  of  production. 


Therefore,  we  allocated  the  entire 
amount  to  cost  of  production. 

Comment  9:  The  Department  should 
compute  VA's  cost  of  production  for 
merchandise  sold  in  the  home  market 
using  VA's  home  market  SG&A 
expenses  rather  than  an  average  tor  all 
markets. 

DOC  Position:  We  agree.  In 
determining  whether  home  market  .sales 
are  being  made  at  less  than  the  cost  of 
producing  the  merchandise  under 
section  773(b).  we  compare  actual  home 
market  sales  prices  with  the  costs  of 
production  attributable  to  those  home 
market  sales.  We  adjusted  the  submitted 
costs  of  production  to  include  the  home 
market  portion  of  selling  expenses. 

Comment  10:  As  no  actual  credit 
expenses  were  submitted,  we  should 
impute  them. 

DOC  Position:  We  agree.  We  have 
made  an  adjustment  to  foreign  market 
value  for  the  difference  in  circumstances 
of  sale  to  account  for  the  different  credit 
terms  in  the  U.S.  and  home  markets.  We 
applied  an  appropriate  interest  rate, 
which  was  provided  by  U.S.  Steel  as  the 
best  information  available,  to  the 
average  number  of  days  payment  was 
outstanding  in  each  market  to  calculate 
the  credit  costs  in  those  markets. 

Comment  11:  The  respondent  claims 
certain  "discounts"  and  "rebates"  paid 
to  trading  companies  involved  in  home 
market  sales.  "These  trading  companies 
receive  payments  which  are.  in  reality, 
in  the  nature  of  commissions.  The 
Department  should  therefore  offset  the 
deductions  against  indirect  selling 
expenses  in  the  United  States. 

DOC  Position:  We  agree  that  these 
payments  are  commissions  and  not 
discounts  or  rebates.  Home  market 
purchasers  contact  VA  to  establish  price 
and  terms  of  sale.  Once  the  parties  have 
agreed  on  the  terms  of  sale,  the 
purchaser  designates  a  trading  company 
to  handle  the  paperwork.  VA  then  sells 
the  steel  to  the  trading  company  at  a 
reduced  price  and  the  trading  company 
resells  to  the  purchaser  at  full  price. 
Under  these  facts,  the  payments  are 
clearly  commissions  paid  to  the  trading 
company  for  services  rendered  in 
connection  with  the  sale.  Since  these  are 
not  reductions  of  sales  price  to  the 
ultimate  purchaser,  these  are  not 
discounts.  We  have  therefore  treated 
them  as  commissions. 

Comment  12:  No  adjustments  for 
commissions  or  discounts  should  be 
made  on  sales  to  related  trading 
companies  in  the  home  market. 

DOC  Position:  We  agree.  We  do  not 
use  payments  between  related  parties  in 
our  calculations  as  these  payments  may 
not  reflect  actual  cost  experience.  We 
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have  adjusted  our  calculations  to  reflect 
this. 

Comment  13:  A  number  of  other 
discounts  were  not  reported  on  a  sale  by 
sale  basis  and  should  be  disregarded. 

DOC  Position:  We  disagree.  The 
discounts  were  reported  in  sufficient 
detail  to  determine  the  amounts  and  to 
verify  payment. 

Comment  14:  VAIT  sales  into  the 
European  "grey  market"  should  not  be 
taken  into  account  in  making  margin 
calculations. 

DOC  Position:  VA  knew,  when  it  sold 
the  material,  that  the  ultimate 
destination  of  the  material  was  the 
United  States.  Therefore,  the  sales  are 
properly  included  in  our  calculations. 
These  sales  constitute  60  percent  of  the 
imports  of  the  products  under 
investigation  to  the  United  States  during 
the  period  of  investigation. 

Comment  15:  We  should  fake  into 
account  Austrian  government  subsidies 
in  calculating  cost  of  production. 

DOC  Position:  We  have  examined  the 
subsidies  found  in  the  concurrent 
countervailing  duty  investigation,  and  it 
was  apparent  that  they  would  have  an 
insignificant  effect  on  the  antidumping 
duty  margins.  Therefore,  we  have 
disregarded  them  as  provided  for  in 
§  353.23  of  our  regulations. 

Comment  16:  The  product  groupings  in 
the  preliminary  determination  were  too 
broad.  The  two  steel  quality  groups  used 
for  grouping  included  a  number  of 
different  grades  of  steel.  Also, 
additional  difference  in  merchandise 
adjustments  should  be  made. 

DOC  Position:  We  agree.  We  are 
narrowing  the  groups  by  subdividing  the 
quality  groups  by  grades  of  steel,  and 
we  are  making  additional  differences  in 
merchandise  adjustments  where 
necessary  to  reflect  the  new  groups  and 
to  correct  any  incorrect  adjustments. 

Comment  17:  The  selling  expenses  of 
related  trading  companies  should  be 
included  in  VA's  cost  of  production. 

DOC  Position:  We  agree.  When 
determining  the  costs  of  production,  the 
Department  uses  the  costs  incurred  by 
the  consolidated  corporate  entity,  which 
includes  the  parent  company,  its 
subsidiaries,  and  its  related  companies. 
The  selling  expenses  incurred  by  the 
related  trading  companies  are  proper 
costs  of  the  cost  of  production  and  have 
therefore  been  included. 

Interested  Party  Comment 

Comment:  Sixty  percent  of  the  U.S. 
sales  were  reported  in  an  untimely 
manner  and  should  be  disregarded. 

DOC  Position:  We  disagree.  We  had 
sufficient  time  to  verify  these  sales  and 
have  used  them  in  our  comparisons. 


Respondent's  Comments 

Comment  1:  The  use  of  average  selling 
expenses  for  all  markets  in  the 
computation  of  cost  of  production  rather 
than  only  home  market  selling  expenses 
is  consistent  with  the  statute  and  no 
adjustment  to  reported  cost  of 
production  is  necessary. 

DOC  Position:  We  disagree.  Since 
market  specific  expenses  will  give  a 
more  precise  cost  of  production,  it  has 
been  the  Department's  policy  to  use 
home  market  selling  expenses  in  the 
computation  of  cost  of  production  when 
market  specific  expenses  are 
determinable. 

Comment  2:  The  differences  in 
merchandise  adjustment  for  floor  plate, 
as  submitted  by  VA,  (direct  materials, 
direct  labor,  variable  overhead,  fixed 
overhead,  and  SG&A  expenses)  is 
correct. 

DOC  Position:  We  disagree.  Our 
policy  is  to  compute  differences  in 
merchandise  adjustments  based  on 
variable  manufacturing  costs  (direct 
materials,  direct  labor,  and  variable 
overhead)  since  it  is  those  inputs  which 
directly  contributes  to  the  physical 
differences.  Fixed  overhead  and  SG&A 
expenses  are  allocated  expenses  which 
do  not  directly  contribute  to  the  physical 
differences. 

Comment  3:  Average  costs  by  product 
category  (hot-rolled  coil,  cold-rolled  coil, 
and  floor  plate)  provide  an  appropriate 
and  adequate  basis  for  cost  of 
production  comparisons. 

DOC  Position:  We  agree,  in  this  case, 
that  average  costs  by  product  category 
should  be  used  because  we  have 
determined,  from  the  best  information 
available,  that  the  costs  were  closely 
distributed  around  the  average  and  that 
the  average  would  be  representative. 

Comment  4:  The  allocation  of  gains 
and  losses  of  subsidiary  companies 
which  supplied  raw  materials  to  VA  to 
adjust  transfer  prices  results  in  an 
accurate  statement  of  the  cost  to  VA. 

DOC  Position:  We  disagree  with  VA's 
methodology  because  transfer  prices 
between  related  companies  may  not 
reflect  actual  costs.  In  this  case, 
however,  comparison  with  either 
unrelated  supplier  price  or  the  costs 
incurred  by  the  related  company  to 
produce  the  raw  materials  demonstrated 
that  the  prices  in  the  submission  were 
reasonable.  Therefore,  we  used  the 
submission  prices. 

Comment  5:  The  Department  should 
make  an  adjustment  to  purchase  price  to 
account  for  the  effect  of  VA's  sales  to 
U.^.  customers  through  an  unrelated 
third  parly. 

DOC  Position:  We  are  without  the 
authority  to  make  such  an  adjustment. 


We  can  make  only  the  adjustments 
specified  in  section  772(d)  of  the  Act. 
The  requested  adjustment  does  not  fall 
within  any  of  these  adjustments. 
Instead,  we  have  made  a  circumstance 
of  sale  adjustment  to  foreign  market 
value  to  account  for  the  loss  or  gain  to 
VA  resulting  from  the  third  party's 
participation  in  the  U.S.  transaction. 
Because  the  third  party's  participation  is 
a  circumstance  directly  related  to  the 
U.S.  sales  under  investigation,  we  are 
satisfied  that  it  is  a  bona  fide  difference 
in  the  circumstances  of  the  sales 
compared,  which  accounts,  at  least  in 
part,  for  price  differences,  or  lack 
thereof,  in  the  two  markets. 

rrC  Determination 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confldential 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  flies,  provided  the 
ITC  conflrms  that  it  will  not  disclose 
such  information  either  publicly  or 
under  an  administrative  protective  order 
without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  imports  of  hot-rolled  flat-rolled 
products  materially  injure,  or  threaten 
material  injury  to  a  U.S.  industry  within 
45  days  after  we  make  our  final 
determinations.  Since  our  final 
determination  on  cold-rolled  flat-rolled 
products  is  negative,  the  ITC  will  not 
make  a  determination  on  that  product 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  United 
States  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  hot- 
rolled  flat-rolled  products  from  Austria 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
)une  3. 1985.  The  United  States  Customs 
Service  shall  require  a  cash  deposit 
equal  to  the  weighted-average  amounts 
by  which  the  foreign  market  value  of  the 
merchandise  subject  to  these 
investigations  exceeds  the  United  States 
price  as  shown  in  the  table  l)elow.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  noticp.  We  are 
directing  United  States  Customs  Service 
to  discontinue  suspension  of  liquidation 
of  all  entries  of  cold-rolled  flat-rolled 
products  from  Austria  and  to  release 
any  cash  deposits  or  bonds. 

Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[n]o 
product  *  *  *  shall  be  subject  to  both 
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antidumping  and  countervailing  duties 
to  compeosate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(lNO)  of  the  Act.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
sut>sid)e8.  there  is  no  reason  to  require  a 
cash  deposit  for  that  amount.  The  level 
of  export  subsidies  has  been  determined 
in  the  final  affirmative  counter\'ailing 
duty  determination  on  certain  carbon 
sleel  products  from  Austria  which  is 
being  published  in  this  issue  of  the 
Federal  Regiater.  Accordingly,  we  will 
subtract  the  level  of  export  subsidies 
from  the  dumping  margins  for  hot-rolled 
fldf-rolled  products  for  bonding  or 
deposit  purposes. 

hot-Rolled  Flat-Rolled  Products 
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These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d)). 
Theodore  W.  Wu. 

/\cting  Assistant SttTtJary  for  Ttadt 

Administration. 
Au<!ust  12. 19Mi. 

Appendix 

Scope  of  Investigations 

The  products  under  investigation  are 
hot-rolled  flat-rolled  products  and  cold- 
rolled  flat-rolled  products. 

The  term  "hot-rolled  flat-rolled 
products"  covers  hot-rolled  carbon  steel 
products,  whether  or  not  corrugated  or 
(Timped.  not  cold-rolled,  not  cut.  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal,  and  not  clad  0.1875  inch  or 
more  in  thickness  and  over  8  inches  in 
width  and  pickled,  as  currently  provided 
for  in  item  607.8320  of  the  Tariff 
Schedules  of  the  United  States. 
Annotated  (TSUSA),  or  under  0.1875 
inch  in  thickness  and  over  12  inches  in 
width,  whether  or  not  pickled,  whether 
or  not  in  coils,  as  currently  provided  for 
in  items  607.6710.  607.8726.  607.6730. 
607.674a  or  607.8342  of  the  TSUSA. 

The  term  "cold-rolled  flat-rolled     * 
products  '  covers  cold-rolled  carbon 
steel  products,  whether  or  not 
corrugated  or  crimped:  whether  or  not 


puinted  or  vami^ed  and  whether  or  not 
pickled:  not  cut.  not  pressed,  and  not 
stamped  to  oon-rectangular  shape:  not 
coated  or  plated  with  metal,  and  not 
clad:  over  12  inches  in  width  and  0.1875 
inch  in  thickness,  as  currently  provided 
for  in  item  §07.8320  of  the  TSUSA,  or 
over  12  not  inches  in  width  and  under 
0.1875  inch  in  thickness,  whether  or  not 
in  coils:  as  currently  provided  for  in 
items  607.8350.  607.8355,  607.6360  of  the 
TSUSA. 

|KR  Doc.  85-19747  Filed  8-16-8S;  «t45  am] 
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I A-45S-501 1 

Termination  of  Antickimping  Duty 
Investigations;  Csrtain  Cartwn  Steel 
Products  From  the  Gemuin 
Democratic  Republic  K>DR) 

AGENCV:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Niotice. 


f:  In  a  letter  dated  August  5. 
1985.  the  petitioner  withdrew  the 
antidumpting  duty  petition,  filed  on 
December  19. 1984,  on  certain  carbon 
steel  products  (carbon  steel  plate,  cold- 
rolled  carbon  steel  flat-rolled  products 
and  hot-rolled  carbon  steel  flat-rolled 
products)  from  the  GDR.  Based  on  the 
withdrawal,  we  are  terminating  these 
investigations. 

EFFECTIVE  DATE:  August  19,  1985. 
FOR  FURTHER  MtFOMMATtOM  COfHTACT: 
1  ern  A.  Feldman,  Office  of 
Investigatioas,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC.  20230;  telephone:  (202) 
377-3534. 

SUPPtfMENTARV  INFOmWATtOM: 

Case  History 

On  December  19. 1984.  we  received  a 
petition  from  United  States  Steel 
Corporation  on  behalf  of  the  U.S. 
industrty  producing  certain  carbon  steel 
products  from  the  GDR.  After  reviewing 
the  petition,  we  determined  that  it 
contained  sufficient  groimds  upon  which 
the  initiate  antidumping  duty 
investigations.  We  notified  the 
International  Trade  Commission  (ITC) 
of  our  action  and  initiated  the 
investigations  on  January  la  1985  (50  FR 
1913).  On  February  14. 1985.  the  ITC 
found  that  there  was  a  reasonable 
indication  that  imports  of  certain  carbon 
steel  products  from  the  GDR  materially 
injure,  or  threaten  material  injury  to.  a 


United  States  industry.  On  May  28. 1985, 
we  made  a  preliminary  determination 
that  certain  carbon  steel  products  from 
the  GDR  were  being,  or  were  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value  (50  FfK  23340). 

Scope  of  Investigations 

The  products  under  investigation  are 
carbon  steel  plate,  hot-rolled  carbon 
steel  flat-rolled  products,  and  cold- 
rolled  carbon  steel  flat-rolled  products. 

The  term  "carbon  steel  plate"  covers 
hot-rolled  carbon  steel  products, 
whether  or  not  corrugated  or  crimped; 
not  pickled:  not  cold-rolled:  not  in  coils: 
not  cut.  not  pressed,  and  not  stamped  to 
non-rectangular  shape:  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width:  as  currently  provided 
for  in  items  607.6620  and  607.6625  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  Semifinished 
products  of  solid  rectangular  cross 
section  with  a  width  at  least  four  times 
the  thickness  and  processed  only 
through  primarj'  mill  hot-rolling  are  not 
included. 

The  term  "cold-rolled  carbon  steel 
flat-rolled  products  "  covers  cold-rolled 
carbon  steel  flat-rolled  products, 
whether  or  not  corrogated  or  crimped: 
whether  or  not  painted  or  varnished  and 
whether  or  not  pickled:  not  cut,  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape:  not  coated  or  plated 
with  metal  and  not  clad;  over  12  inches 
in  wridth,  and  0.1875  inch  or  more  in 
thickness:  as  currently  provided  for  in 
item  607.8320  of  the  TSUSA:  or  over  12 
inches  in  width  and  under  0.1875  inch  in 
thickness,  whether  or  not  in  coils:  as 
currently  provided  for  in  items  607.8350, 
607.8355  or  607.8^0  of  the  TSUSA. 

The  term  "hoi-rolled  carbon  steel  flat- 
rolled  products"  coven  hot -rolled 
carbon  steel  flat-rolled  products, 
whether  or  r>ot  corrogated  or  crimped; 
not  cold-rolled:  not  cut.  not  pressed,  and 
not  stamped  to  non-rectangular  shape: 
not  coated  or  plated  with  metal  and  not 
clad:  0.1875  inch  or  more  in  thickness 
and  over  8  inches  in  width:  pickled,  and 
currently  provided  for  in  item  607.6610 
of  the  TSUSA. 

Withdrawal  of  Petition 

In  a  letter  dated  August  5, 1985. 
counsel  for  United  States  Steel 
Corporation  withdrew  their  December 
19. 1984,  antidumpting  duty  petition,  and 
requested  that  the  investigations  be 
terminated.  Under  section  734(a)  of  the 
Tariff  Act  of  1930.  as  amended  by 
section  604  of  the  Trade  and  Tariff  Act 
of  1984  (the  Act),  upoon  withdrawal  of  a 
petition,  the  administering  authority 


may  terminate  an  investigation  after 
giving  notice  to  all  parties  to  the 
investigation.  This  withdrawal  is  based 
on  a  bilateral  arrangement  with  the 
government  of  the  GDR  to  limit  the 
volume  of  imports  of  these  products.  We 
have  assessed  the  public  interest  factors 
set  out  in  section  734(a)(2)  of  the  Act. 
and  consulted  with  potentially  affected 
producers,  workers,  consuming 
industries,  and  with  the  ITC  On  the 
basis  of  our  assessment  of  the  public 
interest  factors  and  our  consultations. 
we  have  determined  that  termination 
would  be  in  the  public  interest. 

We  have  notified  ail  parties  to  the 
investigations  and  the  ITC  of  petitioner's 
withdrawal  and  our  intention  to 
terminate. 

For  these  reasons,  we  are  terminating 
our  investigations. 
August  12.  1985. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
|fR  Doc.  85-19748  Filed  8-16-85:  8:45  am) 
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(A-307-S03) 

Termtnation  of  Antidumping  Duty 
Investigation;  Oil  Country  Tubular 
Goods  From  Vsnezuela 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 

summary:  On  June  26, 1985.  U.S.  Steel 
Corporation  withdrew  the  antidumping 
duty  petition  on  oil  country  tubular 
goods  (OCTG)  from  Venezuela.  On  July 
22, 1985.  Lone  Star  Steel  Company  and 
CF&I  Steel  Corporation  also  withdrew. 
Based  on  the  withdrawal,  we  are 
terminating  this  investigation. 
EFFECTIVE  DATE:  August  19, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Busen.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  D.C.  20230:  telephone:  (202) 
377-2830. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  February  28, 1985,  we  received  a 
petition  from  U.S.  Steel  Corporation  on 
behalf  of  the  U.S.  industry  producing 
OCTG.  We  subsequently  allowed  Lone 
Star  Steel  Company  and  CF&I  Steel 
Corporation  to  become  petitioners  in 
this  investigation. 


After  reviewing  the  petition,  we 
determining  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  International  Trade 
Commission  (ITC)  of  our  action  and 
initiated  this  investigation  on  March  20. 
1985  (50  FR  12071).  On  April  15, 1985.  the 
ITC  found  that  there  was  a  reasonable 
indication  that  imports  of  OCTG  from 
Venezuela  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  oil  country  tubular 
goods,  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  us 
in  the  drilling  of  oil  or  gas.  These 
products  include  oil  well  casing,  tubing, 
and  drill  pipe  of  carbon  or  alloy  steel, 
whether  welded  or  seamless, 
manufactured  to  either  American 
Petroleum  Institute  (API)  or  non-API 
(such  as  proprietary)  specifications,  as 
currently  provided  for  in  the  Tariff 
Schedules  of  the  United  States. 
Annotated  (TSUSA)  under  items 
610.3216,  610.3219,  610.3233.  610.3249. 
610.3252,  610.3256,  610.3258,  610.3721. 
610.3722.  610.3925,  610.3935,  610.4025. 
610.4035.  610.4225,  610.4235,  610.4325, 
610.4335,  610.4942.  610.4944.  610.4946. 
610.4954.  610.4955,  610.4956.  610.4957. 
610.4966.  610.4967.  610.4968.  610.4969. 
610.4970.  610.5221.  610.5222,  610.5226. 
610.5240,  610.5242,  610.5243.  and 
610.5244. 

Withdrawal  of  Petition 

On  June  26. 1985.  U.S.  Steel 
Corporation  notified  us  that  they  were 
withdrawing  their  petition,  and 
requested  that  the  investigation  be 
terminated.  On  July  22. 1985.  Lone  Star 
Steel  Company  and  CF&I  Steel 
Corporation  also  notified  us  that  they 
were  withdrawing.  This  withdrawal  is 
based  on  an  arrangement  with  \he 
government  of  Venezuela  to  limit  the 
volume  of  imports  of  these  products. 
Under  section  734(a)  of  the  Tariff  Act  of 
1930  (the  Act),  as  amended  by  section 
604  of  the  Trade  and  Tariff  Act  of  1984. 
upon  withdrawal  of  a  petition  the 
administering  authority  may  terminate 
an  investigation  after  giving  notice  to  all 
parties  to  the  investigation.  We  have 
assessed  the  public  interest  factors  set 
out  in  section  734(a)  of  the  Act  and 
consulted  with  potentially  affected 
producers,  workers,  consuming 
industries,  and  with  the  ITC.  On  the 
basis  of  our  assessment  of  the  public 
interest  factors  and  our  consultations, 
we  have  determined  that  termination 
would  be  in  the  public  interest. 


We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitionera' 
withdrawal  and  our  intention  to 
terminate. 

For  these  reasons,  we  are  terminating 
our  investigation. 
GUbert  B.  Kaptan. 

Acting  Deputy  Assistant  Sfcrefon-  for  tmport 
Administration. 
August  12. 1985. 
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IC-433-4021 

Final  Affirmattva  Countsrvailing  Duty 
Determinations;  Certain  Cartxm  Sta«l 
Products  From  Austria 

agency:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  counter\-ailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Austria  of  certain  carbon  steel 
products.  The  estimated  net  subsidy  is 
2.27  percent  ad  valorem.  We  have 
notified  the  United  States  International 
Trade  Commission  (ITC)  of  our 
determinations. 

EFFECnVE  DATE:  August  19. 1985. 
for  further  information  contact: 
Loc  Nguyen  or  Mary  Martiiu  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  US. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC.  20230:  telephone:  (202) 
377-0167  or  377-3464. 
SUPPt^MENTARY  MFORMATKMC 

Final  Determinations 

Based  upon  our  investigations,  we 
determine  that  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  193a  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Austria  of  certain  carbon  steel 
products.  For  purposes  of  these 
investigations,  the  following  programs 
are  found  to  confer  subsidies: 

■  Equity  Infusions: 

•  Grants  to  the  Austrian  Steel 
Industry; 

•  Kontrollbank  Export  Financing  to 
Voest-Alpine  AG;  and 

•  Kontrollbank  Export  Financing  to 
an  East  German  Company. 

We  determine  the  estimated  net 
subsidy  to  be  2.27  percent  qrf  valorem. 

Case  History 

On  December  19. 1984.  we  received  a 
petition  from  United  States  Steel 
Corporation  of  Pittsburgh.  Pennsylvania. 
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Tiled  on  behalf  of  the  U.S.  industry 
producing  certain  carbon  steel  products. 
In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26).  the  petition 
alleged  that  manufacturers,  producers, 
or  exporters  in  Austria  of  certain  carbon 
steel  products  directly  or  indirectly 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  January  8, 1985,  we  initiated  such 
investigations  (50  FR  2318).  We  stated 
that  we  expected  to  issue  preliminary 
determinations  by  March  14, 1985. 

Since  Austria  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  injury 
determinations  are  required  for  these 
investigations.  Therefore,  we  notified 
the  ITC  of  our  initiation.  On  February  4, 
1985,  the  rrC  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  of  hot-rolled  carbon 
steel  sheet  and  cold-rolled  carbon  steel 
plates  and  sheets  from  Austria.  The  ITC 
also  determined  that  there  is  no 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  galvanized  carbon 
steel  sheets  from  Austria  which  are 
alleged  to  be  subsidized  950  FR  6070). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Austria  in  Washington. 
D.C.  on  January  28, 1985.  A 
supplemental  questionnaire  was 
presented  on  February  14, 1985.  The 
government  of  Austria  and  Voest-Alpine 
AG,  provided  responses  to  our 
questionnaires  on  February  28, 1985.  On 
the  basis  of  the  information  contained  in 
these  responses,  we  made  preliminary 
determinations  on  March  14. 1985.  (50 
FR.  11220).  We  verified  the  responses  of 
the  government  of  Austria  and  Voest- 
Alpine  AG  from  March  25-29,  1985.  and 
from  June  10-14. 1985. 

On  March  22. 1985.  United  Stales 
Steel  Corporation  filed  a  request  for 
extension  of  the  deadline  date  for  the 
final  countervailing  duty  determinations 
to  correspond  with  the  date  of  the  final 
determinations  in  the  antidumping 
investigations  of  the  same  products. 
Pursuant  to  section  705(a)(1)  of  the 
Tariff  Act  of  1930.  as  amended  by 
section  606  of  the  Trade  Act  of  1984.  the 
Department  granted  an  extension  of  the 


aforementioned  deadline  to  August  12, 
1985.  the  same  deadline  for  the  final 
determinations  in  the  antidumping 
investigations. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  are  certain  carbon  steel 
products,  which  comprise: 

•  Hot-rolled  carbon  steel  sheet;  and 

•  Cold-rolled  carbon  steel  sheet. 
These  products  are  more  fully 

described  in  the  Appendix  to  this  notice. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigations.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26. 1984.  issue  of  the  Federal 
Register  (49  FR  18006). 

Voest-Alpine  AG  is  the  only  producer 
in  Austria  of  the  products  under 
investigation.  For  purposes  of  these 
determinations,  the  period  for  which  we 
are  measuring  subsidization  ("the 
review  period")  is  calendar  year  1984. 

The  Department  of  Commerce  has 
consistently  held  that  government 
provision  of  equity  does  not  perse 
confer  a  subsidy.  Government  equity 
purchases  bestow  countervailable 
benefits  only  when  they  occur  on  terms 
inconsistent  with  commercial 
considerations.  When  there  is  no 
market-determined  price  for  equity,  it  is 
necessary  to  determine  whether  the 
company  was  a  reasonable  commercial 
investment.  Voest-Alpine  AG's  shares 
are  not  publicly  traded  and  there  are  no 
market-determined  prices  for  its  shares. 

Therefore,  we  had  to  determine 
whether  the  equity  infusions  into  Voest- 
Alpine  AG  were  reasonable  commercial 
investments.  To  make  this 
determination,  we  reviewed  and 
assessed  Voest-Alpine  AG's  financial 
statements  from  1971  to  1983  as  well  as 
its  1984  preliminary  statements.  In 
analyzing  the  financial  statements,  we 
considered  the  information  from  the 
viewpoint  of  an  investor.  More 
specifically,  we  analyzed  the  following 
data: 

•  Rate  of  return  on  sales; 

•  Rate  of  return  from  operations; 

•  Rate  of  return  oh  equity; 

•  Debt  to  equity  ratio;  and 

•  Current  ratio. 

Based  on  our  review  of  the  financial 
statements,  and  responses  of  the 
company  and  government,  we  determine 
that  the  government's  equity  infusions 


into  Voest-Alpine  AG  between  1978  and 
1984  were  on  terms  inconsistent  with 
commercial  considerations. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaire,  our  verification  and 
comments  filed  by  petitioners  and 
respondents,  we  determine  the 
following: 

I.  Programs  Determined  To  Confer 
Subsidies 

We  determine  that  subsidies  are 
provided  to  manufacturers,  producers, 
or  exporters  in  Austria  of  certain  carbon 
steel  products  under  the  following 
programs: 

A.  Equity  Infusions 

Voest-Alpine  AG  received  equity 
infusions,  during  the  period  1975-1984, 
from  Osterreichische 
Industrieverwaltungs-Akteiengesellshaft 
(OIAG),  the  government  holding 
company  for  state-owned  enterprises. 
Portions  of  the  equity  infusions  into 
Voest-Alpine  AG  have  been  transferred 
to  an  affiliated  company,  Vereinigte 
Edelstahlwerke  AG  (VEW).  Under  the 
terms  of  applicable  legislation,  Voest- 
Alpine  AG  was  required  to  transfer  the 
funds  to  VEW.  VEW  does  not  produce 
or  export  any  of  the  merchandise  under 
investigation,  and  therefore  we  do  not 
consider  equity  infusions  to  VEW  to 
benefit  the  products  under  investigation. 

As  discussed  in  the  "Analysis  of 
Programs"  section,  we  determine  that 
Voest-Alpine  AG  was  not  a  reasonable 
commercial  investment  and  was 
unequityworthy  from  1978  to  1984;  thus 
the  government  equity  infusions 
between  1978  and  1984  were  on  terms 
inconsistent  with  commercial 
considerations.  Therefore,  we  determine 
that  these  equity  infusions  confer 
benefits  which  constitute  a  subsidy. 

Following  the  methodology  contained 
in  the  Subsidies  Appendix,  we  have 
calculated  the  benefit  from  these  equity 
infusions  by  multiplying  the  difference 
between  Voest-Alpine  AGs  estimated 
rate  of  return  on  equity  in  1984  and  the 
national  average  rate  of  return  on  equity 
during  the  same  period  by  the  total 
amount  of  equity  infusions  made  since 
1978.  The  national  average  rate  of  return 
on  equity  was  taken  from  Capital 
International  Perspective.  We  then 
allocated  the  aggregate  benefit  over  the 
value  of  total  sales  of  all  products 
produced  by  Voest-Alpine  AG.  On  this 
basis  we  determine  the  estimated  net 
subsidy  to  be  .04  percent  ad  valorem. 

B.  Grants  to  the  Austrian  Steel  Industry 

Under  Law  602/1981,  the  Austrian 
government  authorized  a  grant  of  2 


Federal  Register  /  Vol.  50.  No.  160  /  Monday.  August  19.  1985  /  Notices 


billion  Austrian  schillings  for  the 
structural  improvement  of  Voest-Alpine 
AG.  These  funds  were  disbursed 
through  OlAG  to  Voest-Alpin  AG  in 
1981  and  1982. 

Law  569/1983  further  permitted  OIAG 
to  raise  new  funds  beginning  in  1983. 
These  funds  were  to  be  used  for 
improving,  the  economic  structure  of 
nationalized  industrial  enterprises.  Of 
the  funds  raised  by  OIAG  pursuant  to 
the  1963  law.  a  portion  went  to  Voest- 
Alpine  AG  in  the  form  of  equity 
infusions:  these  are  discussed  above. 
Another  portion  was  made  available  to 
Voest-Alpine  AG  in  the  form  of  grants, 
approximately  85  percent  of  which  had 
been  disbursed  by  June  1985. 

We  find  these  grants  to  be  limited  to  a 
specific  enterprise  or  industry  or  to  a 
specific  group  of  enterprises  or 
industries.  Therefore,  we  determine 
these  grants  to  be  countervailable. 

To  ci^lculate  the  amount  of  the  benefit, 
we  allocated  the  grants  over  15  years 
(the  average  useful  life  of  renewable 
assets  in  the  steel  industry).  Discount 
rates  have  been  developed  for  the  years 
in  which  the  grants  were  agreed  upon. 
The  grants  authorized  under  the  1981 
law  have  been  allocated  using  Voest- 
Alpine  AG's  1981  weighted  cost  of 
capital  as  our  discount  rate  (where 
applicable  Voest-Alpine  AG's  1984 
floating  interest  rates  on  its  long-term 
loans,  received  in  1981,  were  used  to 
determine  the  weighted  cost  of  capital). 
For  the  grants  authorized  by  the  1983 
law,  the  date  of  agreement  (allocation) 
varies,  since  the  amounts  and  the  date 
of  allocation  were  the  subject  of 
negotiation  between  OIAG  and  Voest- 
Alpine  AG.  Therefore,  for  grants 
received  pursuant  to  the  1983  law  we 
have  used  Voest-Alpine  AG's  1983 
weighted  cost  of  capital  as  our  discount 
rate,  and  where  applicable  the  1984 
floating  interest  rates  on  the  capita! 
were  incorporated  into  these 
calculations.  The  portion  of  the  grant 
authorized  by  the  1983  law,  but  which 
had  not  been  disbursed  as  of  June  1985. 
was  not  included  in  these  calculations. 

We  allocated  the  aggregate  benefit 
over  the  value  of  total  sales  of  all 
products  produced  by  Voest-Alpine  AG. 
Based  on  this  methodology  we  find  the 
estimated  net  subsidy  conferred  by 
these  grants  to  1.54  percent  ad  valorem. 

C.  Kontrollbank  Export  Financing  to 
Voest-Alpine  AG 

Under  this  program,  export  financing 
credits  are  extended  by  commercial 
banks,  to  exporters  or  buyers,  which  are 
then  refinanced  through  one  of  the 
export  financing  schemes  operated  by 
Osterreichische  Kontrollbank 
Aktiengesellschaft  (OKB).  The  OKB  was 


founded  in  1946  to  provide  services  not 
normally  available  from  commercial 
banks.  It  has  administered  the  official 
Austrain  Export  Credit  and  Guarantee 
Scheme  on  behalf  of  the  Federal 
Ministry  of  Finance  since  1950.  OKB's 
twelve  shareholders  are  exclusively 
Austrian  credit  institutions  of  which  two 
are  large  nationalized  banks. 

Voest-Alpine  AG  received  export 
financing  from  commercial  banks,  which 
was  then  refinanced  by  the 
Kontrollbank,  at  interest  rates  lower 
than  the  national  average  short-term 
interest  rate  in  Austria  during  1984.  For 
purposes  of  these  determinations,  we 
have  used  9.25  percent  as  the 
benchmark  for  short-term  loans.  This  is 
the  "Commercial  Bank  Lending  Rate  to 
Prime  Borrowers"  as  reported  in  World 
Financial  Markets.  Since  kontrollbank 
export  financing  is  only  available  for 
use  by  exporters  and  the  rates  of 
interest  charged  are  less  than  our 
benchmark,  we  determine  that  the 
provision  of  such  financing  constitutes  a 
countervailable  benefit. 

The  benefit  provided  under  this 
program  was  determined  by  applying 
the  interest  rate  di^erential  between  by 
applying  the  interest  rate  differential 
between  the  short-term  benchmark  and 
the  interest  rates  paid  by  Voest-Alpine 
AG  on  the  principal  amount  of  all  loans 
received  by  the  company  for  the 
numbers  of  days  the  loans  were 
outstanding.  We  then  allocated  the 
aggregate  benefit  over  the  value  of 
exports  of  all  products  produced  by 
Voest-Alpine  AG.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  in 
the  amount  of  .08  percent  ad  valorem  for 
the  products  under  investigation. 

D.  Kontrollbank  Export  Financing  to  an 
East  German  Company  for  U.S.  Sales 

Another  financing  scheme  operated 
by  the  OKB  provides  for  refinancing  of 
short-term  commercial  bank  loans 
granted  to  buyers  of  Austria's  export 
products.  In  the  past,  the  Department 
found  that  this  type  of  financing,  if 
preferential,  confers  a  subsidy  to  the 
products  under  investigation  when  the 
recipient  of  the  financing  was  a  U.S. 
purchaser.  See  "Bars  and  Shapes  from 
Mexico:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Orders"  (49  FR 
32887).  In  this  instance,  however,  OKB 
export  financing  was  used  to  partially 
finance  sales  of  the  products  under 
investigation  to  an  East  German 
company  (i.e.,  a  company  that  is  neither 
Austrian  nor  American  owned).  The 
East  German  company  then  sold  these 
goods  to  a  trading  company  with  the 
knowledge  that  these  goods  eventually 
would  be  sold  to  the  United  States. 


We  learned  the  details  of  these 
circuitous  sales  to  the  United  States 
when,  at  our  request,  counsel  for  the 
respondent  submitted  additional 
information  on  sales  of  the  products 
under  investigation  through  this  East 
German  company.  During  verification, 
we  verified  the  total  sales  of  the 
products  under  investigation  to  the  East 
German  company,  as  well  as  the  fact 
that  commercial  banks  had.  indeed, 
provided  loans  to  the  East  German 
company  which  were  then  refinanced  by 
OKB.  However,  we  were  unable  to 
obtain  information  on  the  amount  of 
OKB  refinancing  of  the  products  under 
investigation  sold  to  the  United  States 
that  the  East  German  company  received. 

Since  the  interest  rate  charged  on  the 
short-term  OKB  loans  was  lower  than 
the  national  average  short-term  interest 
rate  in  1984  and  since  this  preferential 
financing  is  limited  to  Austrian  exports, 
we  determine  that  the  provision  of  sudi 
financing  confers  a  countervailable 
benefit  on  the  exports  of  the  products 
under  investigation  that  were  eventually 
sold  to  the  United  States.  The  interest 
rate  charged  by  the  OKB  was  8.5  percent 
for  85  percent  of  the  sales  and  8.75 
percent  for  15  percent  of  the  sales.  Using 
best  information  available,  we  have 
assumed  that  85  percent  of  the  sales 
from  Voest-Alpine  to  the  East  Germany 
company  benefitted  from  this  financing. 
This  is  the  maximum  amount  of  export 
financing  available  to  importers  from 
the  Kontrollbank.  Because  the 
borrowing  is  denominated  in  Austrian 
schillings,  we  have  used  9.25  percent  as 
our  benchmark. 

The  benefit  provided  under  this 
program  was  determined  by  applying 
the  interest  rate  differential  to  the  value 
of  sales  financed  and  allocating  the 
benefit  over  the  value  of  the  sales  to  the 
East  German  company.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  .61  percent  ad  valorem. 

n.  Programs  Determined  Not  To  Confer 
a  Subsidy 

We  determine  that  subsidies  are  not 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Austria  of 
certain  cabon  steel  products  under  the 
following  programs: 

A.  Osterreichische  Investitionskredit 
TOP-l  and  TOP-2  Loans 

The  TOP-l  and  TOP-2  loan  pro^^ms 
are  intended  to  further  investments 
which  are  important  for  structural 
change  by  providing  federal  interest  rate 
support  for  credits  given  by  Austrian 
banks.  These  credits  are  refinanced  on 
the  Austrian  capital  market  by  the 
Investitionskredit  AG.  We  verified  that 
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loans  were  received  by  a  range  of 
sectors  of  the  Austrian  economy 
including  electrical,  chemical,  metals, 
textiles,  wood  processing,  ceramics, 
food.  etc..  and  were  primarily  directed 
towards  small-  and  medium-sized  firms. 
Since  these  two  TOP  programs  are 
neither  limited  to  export  promotion,  nor 
to  a  specific  industry  or  group  of 
industries,  we  determine  that  the 
benefits  from  this  program  do  not 
constitute  a  subsidy. 

B.  Labor  Subsidies 

1.  Government-Funded  Labor 
Training.  Under  the  Labor  Market 
Promotion  Act.  Law  No.  31/1969. 
companies  in  Austria  may  receive  funds 
from  the  Austrian  government  for  the 
establishment  of  in-house  training 
programs  to  improve  worker  skills  or  to 
teach  workers  new  vocations.  In 
addition,  under  this  law,  companies  in 
Austria  with  low  levels  of  capacity 
utilization  may  receive  funds  to  be  paid 
to  the  workers  engaged  in  training  in 
combination  with  reduced  hours  of 
work.  Employees  whose  working  hours 
are  reduced  receive  support  payments 
compensating  them  for  the  loss  in 
earnings  sustained.  Workers  receiving 
benefits  under  this  program  spend  the 
difference  between  their  reduced 
working  hours  and  their  normal  working 
hours  in  training  programs.  We  verified 
that  funding  for  these  labor  training 
programs  is  available  to  all  sectors  of 
Austrian  industry  and  not  just  to  the 
iron  and  steel  industry  or  to  export- 
related  industries.  Because  this  program 
is  not  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  determine  that  the 
program  does  not  constitute  a  subsidy. 

2.  Special  Assistance  Act.  The  Special 
Assistance  Act  of  1973.  Law  No.  642/ 
1973,  provides  enhanced  unemployment 
benefits  for  former  employees  of  sectors 
of  the  economy  hit  by  the  downturn 
which  have  been  let  go  and  are  at  least 
55  years  old  for  men  or  50  years  old  for 
women.  The  Federal  Minister  of  Social 
Affairs  is  empowered  to  determine  by 
decree  which  sectors  of  the  economy 
warrant  application  of  the  provisions  of 
the  law.  In  a  decree  issued  on  March  21, 
1983.  the  iron  and  steel  industry  was 
included  within  the  provisions  of  this 
law.  We  verified  that  payments  under 
this  law  are  made  directly  to  the 
workers  who  have  been  laid  off  by  an 
employer.  The  employer  itself  is  not 
entitled  to  any  support  or  subsidies 
under  this  law.  and  is  not  relieved  from 
payment  of  any  expenses  or  obligations 
which  it  would  normally  incur.  Because 
this  program  provides  assistance  to 
workers  and  does  not  relieve  Voest- 
Alpine  AG  of  any  expenses  or 


obligations,  we  determine  that  the 
company  does  not  receive  any  subsidy 
under  this  program. 

C.  Interest  Subsidy  Program — European 
Recovery  Program  (ERP)  Loans 

The  government  of  Austria 
administered  the  European  Recovery 
Program  Fund  of  Austria  from  1978-1981 
to  encourage  the  development  of 
industrial  projects.  Under  this  program, 
qualifying  investments  were  eligible  for 
interest  support,  reducing  the  amount  of 
interest  payable  on  commercial  loans 
obtained  to  fmance  such  investments. 
All  companies  in  Austria  were  eligible 
for  this  program  and  we  verified  it  was 
used  by  a  wide  variety  of  industries.  We 
also  verified  that  this  program  was  not 
confined  to  export-related  projects. 
Because  this  program  is  not  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  we 
determine  that  this  program  does  not 
constitute  a  subsidy. 

D.  Loan  Guaranty  Program 

Petitioner  alleged  that  Voest-Alpine 
AG  received  loan  guarantees  from  the 
Austrian  government  in  1981  and  1982. 
We  verified  that  the  only  loan 
guarantees  the  Austrian  government 
provided  to  Voest-Alpine  AG  were  for 
loans  issued  by  Austrian  insurance 
companies  pursuant  to  section  77  of  the 
Insurance  Supervisory  Law  of  October 
18. 1976.  No.  5691/1978.  This  law 
requires  insurance  companies  to  secure 
their  contingent  liabilities  by 
maintaining  as  security  certain  types  of 
safe  investments  of  the  following 
classes:  (1)  High-grade  loans  and 
securities;  (2)  government-guaranteed 
securities:  and  (3)  real  estate.  We  also 
verified  that  Voest-Alpine  has  obtained 
a  substantial  amount  of  financing  on  an 
unguaranteed  basis  from  ordinary 
commercial  sources,  and  that  the 
government  guarantee  of  insurance 
company  loans  to  Voest-Alpine  AG 
enabled  the  insurance  companies  to  find 
large-scale,  legally  eligible  investments 
for  placement  of  their  investment 
portfolios.  Accordingly,  we  determine 
that  this  program  does  not  provide 
subsidies  to  Voest-Alpine  AG. 

III.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  manufacturers, 
producers  or  exporters  in  Austria  of 
certain  carbon  steel  products  did  not  use 
the  following  programs: 

A.  Local  Incentives 

Petitioner  alleged  that  Voest-Alpine 
AG  may  have  received  benefits  from  a 
number  of  local  investment  incentives 
that  are  available  to  industries  in 


Austria.  We  verified  that  during  the 
review  period  no  local  incentives  were 
applicable  to  the  production  of  the 
merchandise  under  investigation. 

B.  Income  Tax  Deferral  on  Export  Sales 

In  a  submission  dated  January  31. 
1985,  petitioner  alleged  that  the  Austrian 
government  provides  an  export  subsidy 
to  exporters  by  permitting  them  to 
deduct  15  percent  of  receivables 
originating  from  exports  from  their 
taxable  income.  Our  verification 
revealed  that  Voest-Alpine  AG  did  not 
use  this  program  during  the  review 
period. 

Petitioner's  Comments 

Comment  1:  Petitioner  argues  that  in 
quantifying  the  subsidy  from  loss 
coverage/restructuring  funds  (i.e.. 
grants)  received  by  the  Austrian  steel 
producer,  the  benefit  should  be 
allocated  to  the  year  of  receipt  and  not 
spread  over  15  years  because  of  the 
recurring  nature  of  the  Austrian 
government's  grant  program. 

DOC  Position:  We  disagree.  The 
grants  given  to  Voest-Alpine  AG  by  the 
Austrian  government  are  not  recurring 
in  nature,  since  the  Austrian  Parliament 
must  provide  separate  legislative 
authority  for  each  of  these  infusions. 
Hence,  we  have  calculated  the  benefits 
provided  by  these  grants  according  to 
our  normal  grant  methodology. 

Comment  2:  Petitioner  contends  that 
under  both  the  current  ITA  standard  and 
a  private  lender  standard.  Voest-Alpine 
AG  has  been  uncreditworthy  since  at 
least  1973. 

DOC  Position:  Voest-Alpine  AG  has 
issued  bonds  to  private  investors  and 
has  also  obtained  substantial  amounts 
of  credit  from  Austrian  and  non- 
Austrian  commercial  banks  from  1973 
forward:  on  this  basis,  we  consider  it  to 
be  creditworthy. 

Comment  3:  Petitioner  argues  that 
absent  future  government  support. 
Voest-Alpine  would  not  have  been  able 
to  obtain  commercial  loans  comparable 
to  those  which  it  did  obtain. 

DOC  Position:  We  consider  this  issue 
to  be  irrelevant  since  the  Department,  in 
determining  the  creditworthiness  of  a 
company,  does  not  speculate  on  the 
possible  impact  of  future  government 
support.  Instead  it  analyzes  the 
company's  operations  at  the  point  in 
time  at  which  the  debt  was  incurred. 

Comment  4:  Petitioner  contends  that 
government  loan  guarantees  to  Voest- 
Alpine  AG  benefit  the  company  rather 
than  insurance  company  lenders. 

DOC  Position:  We  disagree.  As  stated 
above,  the  Department  has  found  Voest- 
Alpine  AG  to  be  creditworthy  because  it 
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received  numerous  commercial  loans 
without  any  government  guarantee. 
Lenders  included  many  commercial 
banks,  both  Austrian  and  non-Austrian. 
Therefore.  Voest-Aipine  AG  has  been 
able  to  obtain  financing  from 
commercial  sources.  Furthermore, 
because  government  guarantees  of 
insurance  company  loans  are  necessary 
to  enable  the  insurance  companies  to 
find  investments  that  would  be  legally 
eligible  for  the  placement  of  their 
portfolios,  these  government  loan 
guarantees  do  not  bestow  a 
countervailable  benefit  on  Voest-Alpine 
AG. 

Comment  5:  Petitioner  argues  that 
implicit  government  loan  guarantees 
which  reduce  a  State  firm's  borrowing 
costs  should  be  found  to  constitute 
countervailable  subsidies.  In  support  of 
this,  petitioner  argues  that  state  firms 
benefit  from  implicit  government  loan 
guarantees  that  are  substantively  no 
different  from  explicit  government  loan 
guarantees,  and  that  failure  to  consider 
implicit  government  loan  guarantees 
causes  the  subsidy  from  explicit 
government  loan  guarantees  and 
preferential  government  loans  to  be 
understated. 

DOC  Position:  We  disagree. 
Government  ownership  of  a  firm  does 
not  per  se  guarantee  the  payment  of  a 
state-owned  firm's  unguaranteed  debt. 
Moreover,  the  implicit  guarantee  theory 
would  result  in  double-counting  in  cases 
where  we  find  explicit  government  loan 
guarantees  to  be  countervailable. 

Comment  6:  Petitioner  argues  that 
should  the  Department  need  to  estimate 
a  discount  rate,  then  the  interest  rate 
component  should  reflect  Voest-Alpine 
AG's  uncreditworthiness  (i.e.,  the 
commerical  interest  rate  plus  a  risk 
premium). 

DOC  Position:  Since  we  have 
determined  that  Voest-Alpine  AG  is 
creditworthy,  this  issue  is  moot. 

Comment  7:  Petitioner  argues  that 
because  the  response  stated  that  the 
TOP  loan  program  "subsidizes 
investment  projects"  and  that  an 
important  criterion  for  project  selection 
is  the  "share  of  goods  (to  be]  exported 
into  developed  countries"  the  TOP  loans 
therefore  constitute  countervailable 
export  subsidies. 

DOC  Position:  We  disagree.  We 
verified  that  this  program  was  available 
to,  and  used  by,  a  wide  variety  of 
industries.  Furthermore,  while  the 
export  effect  of  a  particular  project  is 
one  criterion  of  the  TOP-1  and  TOP-2 
programs,  it  is  only  one  of  many  criteria. 
Other  pertinent  criteria  in  determining 
what  investment  projects  are  eligible  for 
the  TOP  program  include:  self-fmancing 
power;  relevance  of  the  program  in 


terms  of  structural  policy,  including 
demand  trend,  product  characteristics, 
innovative  merits,  employment  structure 
of  the  project;  side  effects  of  the  project, 
including  domestic  competitors, 
infrastructure  demands,  pollution: 
chances  of  the  projects'  success,  etc.  For 
these  reasons,  we  have  determined  that 
the  TOP-1  and  TOP-2  programs  do  not 
confer  export  subsidies. 

Comment  ft  Petitioner  argues  that 
government  equity  infusions  into  Voest- 
Alpine  AG  benefit  the  firm  as  a  whole, 
regardless  of  their  application  and, 
therefore,  equity  infusions  passed 
through  Voest-Alpine  AG  to  its 
subsidiary.  VEW.  are  countervailable. 

DOC  Position:  We  disagree.  The 
equity  infusions  which  were  made  to 
VEW.  were  specifically  tied  by  law  to 
VEW.  therefore,  funds  were  not 
available  for  Voest-Alpine's  general 
corporate  purposes.  VEW's  financial 
statements,  annual  reports,  etc.,  are  not 
combined  with  those  of  Voest-Alpine 
AG.  Moreover,  the  subsidy  calculations 
do  not  include  any  benefits  received  by 
VEW,  nor  are  VEW's  sales  or  exports 
included  in  the  denominators  of  the 
calculations.  For  these  reasons,  we 
determine  that  the  equity  infusions 
made  to  VEW  do  not  confer 
countervailable  subsidies  to  Voest- 
Alpine  AG. 

Comment  9:  Petitioner  ai*gues  that 
equity  infusions  into  Voest-Alpine  AG 
(including  its  two  state-owned 
predecessors)  should  be  investigated 
back  to  1968  since  they  constitute 
countervailable  benefits. 

DOC  Position:  We  disagree.  The 
petition  alleged  that  Voest-Alpine  AG 
received  massive  government  equity 
infusions  since  1975.  We  initiated  on 
this  allegation.  During  our  investigation, 
we  examined  Voest-Alpine  AG's 
equityworthiness  during  the  years  1971- 
1984.  Based  on  this  information,  we 
determined  that  Voest-Alpine  AG  was 
equityworthy  unitl  1978. 

Comment  10:  Petitioner  argues  that 
government  subsidies  should  be 
excluded  from  Voest-Alpine  AG's 
reported  profits  to  determine  the 
government's  actual  rate  of  return  on  its 
equity  in  the  company  for  purposes  of 
analyzing  Voest-Alpine  AG's 
equityworthiness  and  for  determining 
the  net  subsidy  received  by  the 
company. 

DOC  Position:  The  Department,  for 
purposes  of  analyzing  the  company's 
operations  for  the  equityworthy 
determination  and  for  determining  the 
net  subsidy  received  by  the  company, 
uses  the  rate  of  return  from  its  business 
activity  based  on  acceptable  accounting 
principles. 


In  this  case,  the  net  profit/loss  of  VA 
included  funds  received  as  the  principal 
amounts  from  borrowings  and  certain 
appropriations  to  and  from  reserve 
accounts.  Since  there  amounts  did  not 
result  from  operations,  the  rate  of  return 
used  by  the  Department  to  analyze  the 
company  and  calculate  the  net  subsidy 
did  not  include  these  amounts.  In 
determining  the  equityworthiness  of  the 
company,  the  Department  analyzes  the 
operations  of  the  company  without 
considering  the  sources  of  the  funds 
received.  Funds  received  through  other 
government  programs,  debt  or  equity 
may  have  been  made  in  accordance 
with  commercial  considerations.  If  the 
Department  concludes  that  such  funds 
were  not  provided  in  accordance  with 
commercial  considerations,  these  are 
then  countervailed  under  the  other 
program. 

Respondent  Voest-Alpine  AG's 
Comments 

Comment  1:  Respondent  contends  that 
the  weighted  cost  of  capital  (discount 
rate)  used  in  the  grant  calculations 
should  take  into  account  the  floating 
interest  rates  on  Voest-Alpine  AG's 
long-term  loans. 

DOC  Position:  We  agree.  However,  at 
the  time  of  the  preliminary 
determination  we  were  unaware  that 
these  long-term  loans  had  floating 
interest  rates.  In  these  final 
determinations.  Voest-Alpine  AG's 
verified  long-term  floating  interest  rates 
were  used  to  calculate  the  weighted  cost 
of  capital. 

Comment  2:  Respondent  argues  that 
the  9.25  benchmaiii  interest  rate  for 
short-term  loans  is  too  high  and  that 
information  published  by  a  \iS.  bank 
with  respect  to  interest  rates  prevailing 
in  a  foreign  country  does  not  constitute 
best  available  information,  when  other 
more  reliable  information  has  been 
provided  and  verified.  Respondent  also 
argues  that  information  from  Voest- 
Alpine  AG.  and  from  Austrian  banks, 
concerning  their  1984  bill  of  exchange 
and  short-term  loans'  discount  rates 
would  be  more  appropriate  "best 
information  available"  than  information 
published  in  the  U.S.  by  a  U.S.  bank 
regarding  a  type  of  financing  that  is  not 
comparable  to  bill  of  exchange 
financing. 

DOC  Position:  We  disagree.  There  are 
no  published  short-term  interest  rates  in 
Austria.  Since  we  were  unable  to  verify 
the  short-term  interest  rates  which  the 
Austrian  banks  provided,  we  cannot 
consider  these  interest  rates  to  be  the 
best  information  available.  Although 
respondent  provided  information  that 
bills  of  exchange  are  an  instrument  of 
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short-term  financing  ie  Aiistns.  no 
ittfomatioB  was  provideii  about  the 
perceotage  of  shott-temi  Snancing  that 
bills  oi  exdMose  constitute.  The 
infofinatioit  provided  by  lespondeirts 
indicated  that  bdls  oi  rxchansr  are  sot 
the  predominant  form  of  shorHferm 
financing  in  Attstiia  and.  tiierefore.  they 
are  not  representative  of  the  natioaal 
average  ihrnl-tenn  interest  rate. 

Comateal  3L:  Respondeot  contends  that 
export  financing  given  to  a  third  covnlry 
company  (Le.  neither  a  L'.S.  nor  Austh.in 
company^  by  the  OKB  shonki  not  be 
reganfed  as  a  aubaiciy.  since  Voest- 
Alpine  AC  was  not  a  reeiptest  of  any  of 
the  exiwrt  fiBaacii^ 

DOC  PosJdoa:  We  disagree.  We 
assiune  that  Voest-Alpine  AC  sold  the 
East  Geiman  company  the  merchendise 
under  investi^tion  for  Goauaercial 
purposes.  And  as  we  discussed  above,  a 
subsidy  was  bestowed  on  the  goods 
which  were  eventnalty  imported  into  the 
United  States.  Therefore,  preferenttaf 
loans  provided  to  the  East  German 
purchaser  by  the  Austrian  govcmcient 
benefitted  the  gpoda  exported  to  the 
United  States. 

Comment  4:^  Respondent  contends  tbat 
the  Austrian  export  credit  programs  are 
not  countervaiiable  because  they 
conform  fo  OECD  rules  governing  export 
credit  programs  and  are.  therefore, 
permissible  under  paragraph  k  of  the 
"Illustrative  list  of  Export  Subsidies" 
which  is  annexed  to  the  GATT  Subsidy 
Code. 

DOC  Position:  We  disagree.  The 
OECD  rules  governing  such  programs 
are  only  applicable  to  export  credits  of 
more  than  2  years.  The  loans  in 
question,  bowrver,  have  a  duration  of 
only  18  months  and  are  therefore  not 
subject  to  OECITs  export  cretfit 
regirfations.  T?ras,  we  do  not  befieve  that 
the  portion  of  paragraph  k  cited  by 
respondent  is  refevant  with  respect  to 
the  loans  in  questions. 

Commertt  Sr  Respondent  argues  that 
0KB  credits  to  » tfnnf  eomttry  company 
are  no*  made  at  subsidized  rates  since 
OECD  kmnd  that  the  r»tes  charged  on 
its  credits  are  "safficient  to  earn  a 
positive  spread  over  OKfi's  cost  of 
funds,"  and  snicr  these  rates  were  at  or 
above,  the  prevailing  rates  in  Austria  for 
comparable  types  of  loetns. 

DOC  Positkm  We  disagree.  T>x  OKB 
loans  were  not  at.  or  above,  the 
prevailing  rate*  in  Austria  for 
compsrabte  types  of  Isms.  Whether  or 
not  OKFs  creels  are  sufficient  to  earn  a 
positive  spread  a«er  its  cost  of  fdnds  is 
irrelevaol  to  o«i  anatysis. 

CemiBeiitft-RcspeadcBt  afgnes  tk«rt 
the  graBfei  aad  equity  iofwioBs  receivad 
by  Vocst-A^ne  AC  coaM  OHistitBte  a 
subakisr  mitf  wMi  nspect  to  Ac 


"manafecture.  production  or 
exportation**  of  the  goods  ender 
investigation,  aod  that  because  these 
funds  were  not  used  for  tf»e 
manufactare,  prodMtion  or  exportation 
of  these  goads.  ITA  shotifd  not  be 
ooantervair  them. 

DOC  Position:  We  disagree.  All  eqnity 
infusions  made  to  Voesl-Alpine  AC  as 
of  1978,  when  it  was  deemed 
unequityworthy.  arc  comtacvwlable 
regBrdless  of  whether  these  infusions 
only  benefit  certain  Voest-Alpine  plants, 
since  they  were  available  to  Voest- 
Alpine  AG  to  utilize  as  it  wished. 

Commeat  ?:  Respoadent  acgues  that 
the  OKB  rates  for  short-term  loans  are 
higher  than  its  mediun»-term  rates^. 
which  are  in  accord  with  OECD  rules: 
and  since,  short-term  interest  rates  are 
generally  lower  than  longer  term  interest 
rates;  the  rates  applicable  to  OKB's 
short-term  financing  are  also  in  accord 
with  the  applicable  iotem.itiunal  rules. 
The  Department  ^Kxtld  coaclude, 
therefore,  that  these  rates  are  not 
prefers  ntiaL 

Z20C  Positioa:  The  fact  that  some  of 
OKB's  short-term  rates  are  higher  than 
some  of  its  medium-teem  rates,  which 
conform  to  OECD  rules  and/ or  othei 
international  mles,.  is  irrelevant  to  our 
investigation.  In  determining  whether 
loan  rates  given  by  central  or  state- 
owned  banks  axe  pcefetentiaK  it  is  our 
policy  to  use  a  national  average 
commercial  interest  rate  as  a 
benchmariu  if  the  loan  program  is  a 
broad,  national  lending  program;.  In  this 
case,  we  are  using  an  averagfe 
commercial  rate  ija  Watld  Fiaaneial 
Markets  which  is  pubUsfacd  by  Morgan 
Guarantee  Trust  and  Co.  a&  best 
information  available. 


In  accordance  with  section  776(at  of 
the  Act,  we  verified  the  mformatioa 
used  in  making  our  final  determinations. 
Commerce  officiala  spent  from  March 
24-29, 1985,  and  from  June  ll-14vl985v 
verifying  the  information  submitted  by 
the  government  of  Austria  and  Voest- 
Alpine  AC  and  gathering,  additional 
information  to  be  used  in  these 
determinations.  During  these 
verifications,  we  followed  normal 
verification  procedures  incTutfing  the 
inspection  of  documents  and  Fedgera^ 
and  the  tracing  of  information  in  the 
response  to  source  documents, 
accounting  ledgers  and  finanaat 
statements. 


We  afforded  rnlerested  parties  an 
opportunity  to  present  ore!  vfews  in 
accordance  witft  our  reguFatfons  [JS  CFR 
355.35).  A  public  hearing  was  net 


requested.  In  accordance  with  the 
Department's  regulations  (19  CFR 
355.34(a)t,  written  views  have  been 
received  and  considered  fn  this 
determination. 

Suspenakn  of  Li^iidalia* 

In  accordance  with  our  preh'minary 
countervailing  duty  determinations 
published  on  March  20. 1985,  we 
directed  the  U.S.  Customs  Service  to 
suspend  liquidation  on  the  products 
under  investigation  and  to  collect  the 
estimated  net  subsidy.  The 
countervailing  duty  final  determinations 
were  extended  to  coincide  with  the 
antidumping  final  determinations  on  the 
same  products,  pursuant  to  section  606 
of  the  Trade  and  Tariff  Act  of  1984 
(section  705(a)(ll  of  the  Tartff  Act>. 
However,  we  cannot  impose  the 
suspension  of  Liquidation  oi  tbe  subject 
merchandise  for  more  than  120  days 
without  the  issuance  of  a  final 
determination.  Therefore,  on  Jaly  17, 
1985,  we  instructed  the  US.  Customs 
Service  to  terminate  the  suspension  of 
liquidation  on  the  subiect  merchandise 
entered  on  or  after  |uly  19^  1965,  under 
the  preliminary  countervailing  duty 
determinations.  On  \M\y  19;  1965v  United 
States  Steel  CorporatiaB;  petitioner  m 
this  case,  obtained  a  temporary 
restraining  order  from  the  Court  of 
International  Trade  enjoining  the  U.SL 
Department  of  Commerce  and  the  U.& 
Customs  Service  from  terminating  die 
suspension  of  liquidation  in  the 
countervailing  duty  investigations  of 
certain  carbon  steel  proda^sfoHn 
Austria.  On  July  25. 19^  dtoGowrtof 
Intonational  Trade  lifted  tiie  ^sfy  m 
1985,  temporary  restraining  order: 
therefore  we  instructed  the  U.& 
Customs  Service  to  terminate  tkr 
suspension  of  liquidation  on  the  sabfect 
merchandise  evtiered  on  or  after  f  iily  29, 
1985  under  the  preliminary 
countervailing  duty  determinations. 

We  will  instruct  the  U.S.  Customs 
Service  to  continue  &e  suspension  of 
liquidation  of  all  entries,  or  withdrawaf 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
March  20. 1985  and  July  26. 1985.  This 
suspension  of  hquidafion  does  not  apply 
to  entries  of  the  subied  merchandise 
entered  on  or  after  July  28, 1985^  and  the 
final  rrC  determinations. 

ITC  NotiiicaCtoB 

Id  accordance  with  section  7QS(d)  of 
the  Act.  we  will  notify  the  ITC  of  oui 
determinations.  In  addition,  we  are 
making  available  to  the  FTC  all  noi>- 
privileged  and  noa-coofidential 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
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access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  45 
days  after  the  publication  of  this  notice. 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited,  or  securities  posted,  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  If, 
however,  the  ITC  determines  that  such 
injury  does  exist,  we  will  issue 
countervailing  duty  orders,  directing 
Customs  officers  to  assess 
countervailing  duties  on  certain  carbon 
steel  products  from  Austria  entered,  or 
withdrawn  from  warehouse,  for 
consumption  as  described  in  the 
"Suspension  of  Liquidation"  section, 
equal  to  the  estimated  net  subsidy 
amount  of  2.27  percent. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
1671b(f)). 
Theodora  W.  Wu, 

Acting  Assistant  Secretary  for  Trade 

Administration. 

August  12. 1985. 

Appendix — Description  of  Products, 
Austria 

1.  The  term  "hot-rolled  carbon  steel 
flat-rolled  products"  covers  hot-rolled 
carbon  steel  products,  whether  or  not 
corrugated,  or  crimped;  not  cold-rolled; 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape:  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width  and  pickled,  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA;  and  not  pickled  and  in  coils;  as 
currently  provided  in  item  607.6610,  or 
under  0.1875  inch  in  thickness  and  over 
12  inches  in  width,  whether  or  not 
pickled,  whether  or  not  in  coils,  as 
currently  provided  for  in  items  607.6710. 
607.6720,  607.6730,  607.6740.  or  607.8342 
of  the  TSUSA. 

2.  The  term  "cold-rolled  carbon  steel 
flat-rolled  products"  covers  cold-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped;  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled;  not  cut,  nor  pressed,  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  plated  with  metal  and  not 
clad:  over  12  inches  in  width  and  0.1875 
or  more  in  thickness,  as  currently 


provided  for  in  item  607.8320  of  the 
TSUSA;  or  over  12  inches  in  width  and 
under  0.1875  inch  in  thickness,  whether 
or  not  in  coils  as  currently  provided  for 
in  items  607.8350,  607.8355,  or  607.8360  of 
the  TSUSA. 

(FR  Doc.  85-19750  Filed  8-16-85;  8:45  am] 
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Hnai  Aff Irmativ*  Countervailing  Duty 
Determinations;  Certain  CarlXNi  Steel 
Products  From  Sweden 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Sweden  of  certain  carbon  steel 
products.  The  estimated  net  subsidy  is 
8.77  percent  ad  valorem  for  all 
manufacturers,  producers,  or  exporters 
in  Sweden  of  certain  carbon  steel 
products,  except  for  Surahammars  Bruks 
AB  which  is  excluded  from  these 
determinations.  We  have  notified  the 
United  States  International  Trade 
Commission  (ITC)  of  our  determinations. 
EFFECTIVE  DATE:  August  19, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Davies,  Roy  Malmrose.  or  Mary 
Martin,  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230; 
telephone  (202)  377-1785,  377-8320,  or 
377-3464. 

SUPPLEMENTARY  INFORMATION: 
Final  Determinations 

Based  upon  our  investigations,  we 
determine  that  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Sweden  of  certain  carbon  steel 
products.  For  purposes  of  these 
investigations,  the  following  programs 
have  been  found  to  confer  subsidies: 

•  Regional  Development  Incentives; 

•  National  Government  Loans  and 
Grants; 

•  Government  Funds  for  Loss 
Coverage; 

•  Government  Equity  Infusions; 

•  Government  Equity  Guarantees; 

•  Government  Acquisition  of  Assets 
for  SSAB; 

•  Employment  Promotion  Grants;  and 


•  Government  Research  and 
Development  Grants  to  SSAB. 

We  determine  the  estimated  net 
subsidy  to  be  8.77  percent  ad  valorem 
for  all  manufacturers,  producers,  or 
exporters  in  Sweden  of  certain  carbon 
steel  products,  except  for  Surahammars 
Bruks  AB  which  is  excluded. 

Case  History 

On  December  19. 1984.  we  received  a 
petition  from  the  United  States  Steel 
Corporation  of  Pittsburgh.  Pennsylvania, 
filed  on  behalf  of  the  U.S.  industry 
producing  certain  carbon  steel  products. 
In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26).  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  in  Sweden  of  certain 
carbon  steel  products  directly  or 
indirectly  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act.  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  ILS.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  investigations,  and  on 
January  8, 1985,  we  initiated  such 
investigations  (50  FR  2319).  We  stated 
that  we  expected  to  issue  preliminary 
determinations  by  March  14, 1985.  On 
January  25, 1985,  counsel  for 
Surahammars  Bruks  AB  requested  that 
the  company  be  excluded  from  any 
countervailing  duty  order  pursuant  to  19 
CFR  355.38. 

Since  Sweden  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  injury 
determinations  are  required  for  these 
investigations.  Therefore,  we  notified 
the  ITC  of  our  initiation.  On  February  4. 
1985,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  of  carbon  steel  plate. 
hot-rolled  carbon  steel  flat-rolled 
products,  and  cold-rolled  carbon  steel 
flat-rolled  products  from  Sweden  (50  FR 
6070). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Sweden  in  Washington. 
D.C.  on  January  25, 1985.  A 
supplemental  questionnaire  was 
presented  on  February  12, 1985.  The 
government  of  Sweden,  Svenskt  Staal 
AB  (SSAB),  and  Surahammars  Bruks  AB 
(Surahammars),  the  two  Swedish 
producers  and  exporters  of  the  products 
under  investigation,  provided  responses 
to  our  questionnaire  on  February  25, 
1985.  We  also  received  information 
pertaining  to  our  questionnaire  from 
Granges  AB  on  Februar>'  19. 1985.  and 
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from  Luossavaant-KJiniMivaiira  AB 
(LKAB)  on  Marcfc  i^  tSt6.  On  the  bans 
of  the  inforraation  a»l^aiD«d  in  these 
respoQses.  we  made  preitminary 
determmattoiM  on  N4arci»  14. 1985  (50  FR 
112241-  We  verified  tlie  responses  of  the 
government  of  S«««<len.  SSAB, 
Surahammars,  and  LKAB  from  Uardi 
25-April  4.  1985. 

On  March  21. 1985.  the  United  States 
Steel  Corporatioa  filed  a  request  for 
extensbon  of  ibe  deadiine  date  for  diese 
final  determinatioas  to  correspond  «rfth 
the  date  of  the  ftna)  detentunahoos  in 
the  antidumptiig  investigations  of  the 
same  products  from  Atjstria.  Pursuaar  to 
section  705ia)(l)  o<  the  Act  as  amended 
by  section  606  of  the  Trade  an^  Tahff 
Act  of  196ik  the  Departnient  granted  an 
extension  uf  the  afocenentioncd 
deadline  to  August  12. 1965^  the  deadfine 
for  the  final  determtnatiocts  in  tbe 
aatidumpiikg  investigations. 

Scope  of  InvestigatioDS 

The  products  covered  by  these 
investigations  are  certain  carbon  steel 
products,  which  comprise 

•  Carbon  steel  plate; 

■  Hot-rulled  carbon  sleet  flat-rolled 
products;  and 

•  Cold-rolled  carbon  steel  flat-rolkd 
products. 

TTiese  products  are  more  fully 
described  in  the  Appendix  to  this  notice. 


Anaiysia  ol  I 

Throufhont  this  notjee,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigations.  These 
principles  are  described  in  the 
"Subsidies  Appendix  "  attached  to  the 
notice  of  "Cold-Roiled  Carbon  SteeF 
Flat-Rotted  ftudacts  from  Argentina; 
Final  .^ffirrmitive  Cotmtervathng  Ehity 
Determination  and  Oxtrrterv ailing  Duty 
Order."  which  was  pabfished  in  the 
.April  2&  1994  issue  of  the  FerferaF 
Register  (49  FR  I800ftf. 

The  two  pf  oducers  ami  exporters  of 
the  products  under  investigatioa  are 
SSAB  and  Surahammars.  For  purposes 
of  these  determinatiorTS.  the  pemjd  for 
which  we  are  measuring  subsidization 
("the  review  periotT}  is  calendar  jrear 
1984. 

Based  upon  ottr  analysis  of  the 
petition,  the  responses  submitted  by  the 
government  of  Sweden.  SSAB. 
Surahammars.  aod  LKAB  to  our 
questionnaire,  our  verification,  and 
comments  suboutted  by  interested 
parties,  we  determine  the  following: 

I.  Ptograms  Detarmined  To  Coafet 
CountervaHabte  Benefits 

We  determine  that  subsidies  are  being 
provided  to  manufactarerv  producers, 
or  exporters  in  Sweden  of  certain 


carbon  steel  products  Kider  the 
following  programs; 

A.  Regional  Development,  lotxntives 

Petitioner  alleged  that  tbe  Swedish 
carbon  steel  producers  have  received 
various  regional  development  incentives 
from  the  Swedish  government. 

We  verified  that  SSAB  has  received 
regional  development  loans  and  grants 
from  the  government  for  locatsoaof 
industry,  freight  relief,  regional 
investment  profects.  IteaMi'  care 
faabties.  building  and  construction. 
various  employment  schemes,  and  l»bor 
training  programs.  We  determine  that  all 
of  the  above  programs  are 
countervailable  except  for  the 
employment  and  training  programs, 
which  we  found  to  be  not  hmited  to  a 
particular  region  or  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries. 

For  non-recurring  grants,  we 
evaluated  the  benefits  using  the  grant 
methodology,  and  allocated  the  subsidy 
over  15  years  [the  averag^  useful  life  of 
renewable  physical  asaets  foe  the  aleel 
sector}.  For  the  recurring  benefits  under 
the  freight  relief  program,  we  considered 
the  amount  received  during  the  review 
period  only.  Finally,  for  the  location  of 
industry  loan,  we  calculated  the  bene£ts 
using  the  long-term  loan  methodology. 
We  divided  tifie  sum  of  these  benefits  by 
total  sales  for  the  review  period  to 
arrive  at  an  estimated  net  subsidy  of 
0.26  percent  ad  valorem. 

B.  National  Government  Loans  and 
Grants 

Petitioner  alleged  that  the  Swe«^sh 
carbon  steel  producets  have  received 
prekrential  toons  and  grants  from  the 
government  as  part  c^  a  broad  program 
for  restructuring  the  Swedish  steel 
industry. 

We  verified  that  SSAB  received 
reconstruction  loans  aitd  stnrcturaf 
loans  from  the  Swedish  govenrraent. 
Both  types  of  long-term  loans  initially 
were  given  to  SSAB  as  part  oi  tbe 
Swedish  government's  participation  m 
the  establishment  of  SSAB  in  1978. 
Additional  reconstntction  and  strurtured 
loans  were  awarded  to  SSAB  by  the 
government  m  later  years. 

The  initial  reconstmctioa  loans 
received  by  SSAB  in  1978  were  intended 
to  cover  e.xpected  operating  losses  by 
SSAB  during  the  197a-198i2.  restructuring 
period  and  are  discussed  below  in 
section  l.d  Subsequent  reconstnetion 
loans  were  granted  for  employtscal 
promotion  porposes  and  for  investment 
in  plant  and  e^pment.  These  (oans 
were  interest-free  for  tbe  first  three 
years,  after  which  they  carried  an 
interest  rate  c4  ettfcer  9.5  percent  or  11.5 


percent  Any  actrued  interest  not  paid 
in  a  given  year  is  added  to  the  loan 
principal  at  the  end  of  the  fiscal  year. 
Up  to  half  of  the  funds  received  may  be 
written  off  at  the  end  of  the  second 
fiscal  year  after  mitial  disbursement 
and  the  remainder  of  the  unpaid 
principal  may  be  forgiven  entirely  at  the 
end  of  the  ninth  fiscal  year  after 
disbursement.  Furtbcrmore,  principal 
and  interest  payments  on  these  loans 
are  required  only  if  SSAB  decides  to 
distribute  drvrdends  to  its  shareholders. 
In  each  year  dividend  payments  are 
made,  SSAB  is  obligated  to  make  a 
payment  to  the  government  on  these 
loans  in  an  amoant  equal  to  the 
dividends  paid. 

The  structural  loans  received  by 
SSAB  were  intended  to  finance  a 
portion  of  designated  investment 
projects.  These  loans  were  interest-free 
for  the  first  three  years,  after  which  they 
carried  an  interest  rate  based  on  the 
prevailing  state  loan  interest  rate  plus  a 
0.25  percent  margin.  The  interest  rate, 
which  is  adjusted  every  fifth  year, 
initially  was  5.25  percent  and  currently 
is  12.50  percent,  including  the  a25 
percent  margin.  The  term  of  these  loans 
is  25  years  after  disbursement.  A  portion 
of  the  initial  set  of  structural  loans  was 
converted  by  the  government  in  198T  to 
new  equity  in  SSAB  (see  section  l.D. 
below). 

Since  all  of  the  these  loans  were 
authorized  under  special  goverrmrent 
legislation  and  were  given  to  SSAB  on 
terms  inconsistent  with  commercial 
considerations,  we  determine  that  the 
reconstruction  and  structural  loans 
provide  countervailable  benefits  to 
SSAB. 

Petitioner  alleged  that  SSAB  has  been 
uncreditworthy  since  its  formation  in 
1978.  To  determine  if  SSAB  was 
credifworthly  during  the  1978-1984 
period,  we  focused  on  the  ability  of  the 
company  to  meet  its  interest  obligations. 
In  addition,  an  important  measure  of 
creditworthiness  is  whether  private 
lenders  are  lending  the  company 
significant  amounts  of  funds  free  from 
any  government  involvement.  Our 
examination  of  these  factors  leads  us  to 
conclude  that  SSAB  has  been  and 
continues  to  be  creditworthy. 

We  calculated  the  benefits  conferred 
by  these  loans  in  accordance  with  our 
long-term  loan  methodology  as 
contained  in  the  Subsidies  Appendix. 
For  the  benchmark  interest  rate  on 
variable-rate  loans,  we  used  the 
prevailing  short-term  interest  rate 
charged  by  commercial  banks  on 
checking  accounts,  as  pubh'shed  in  the, 
"Athnan  Manadasstafistik  1985:6.  ""To 
calculate  the  ad  vahrem  benefit 
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conferred  by  these  loana.  we  divided  the 
sum  of  all  19S4  loan  benefits,  less 
interest  repaid  in  1964.  by  the  total  value 
of  SSAB's  1984  sales. 

We  treated  those  portions  of  the 
reconstruction  loans  which  were  written 
off  prior  to  198S  as  grants.  In  accordance 
with  the  grant  methodology  in  the 
Subsidies  Appendix,  we  allocated  the 
amount  of  the  loan  principal  forgiven 
(the  grant  amount]  over  15  years  using 
the  weighted-average  cost  of  capital  in 
the  year  when  the  terms  of  the  original 
loan  were  agreed  upon.  To  calculate  the 
od  valorem  benefit  conferred  by  these 
grants,  we  divided  the  sum  of  all  1984 
grant  benefits  by  the  total  value  of 
SSABs  1984  sales. 

The  estimated  net  subsidy  rale  for  the 
loan  and  grant  benefits  derived  from 
SSAB's  reconstruction  and  structural 
loans  is  1.84  percent  ad  valopem. 

C.  Government  Funds  for  Loss  Coverage 

In  1978  the  Swedish  government 
provided  funds  to  SSAB  to  cover 
operating  losses  projected  by  SSAB  to 
occur  during  the  1978-1962  startup 
period.  Under  Government  Bill  1977/ 
78:87.  funds  for  loss  coverage  were 
authorized  in  the  form  of  conditional 
reconstruction  loans.  Because  they  are 
recorded  as  contingent  liabilities  rather 
than  ordinary  debt  and  because  they  are 
considered  to  be  an  offset  to  the  par 
value  of  the  equity  shares  owned  by 
SS.'^Bs  investors,  the  loss  coverage 
reconstruction  loans  have 
characteristics  common  to  both  equity 
and  debt. 

Since  these  loss  coverage 
reconstruction  loans  were  authorized 
under  special  government  legislation 
and  were  given  to  SSAB  on  terms 
inconsistent  with  commercial 
considerations,  we  determine  that  these 
loss  coverage  funds  provide 
countervailable  benefits  to  SSAB. 

These  loss  coverage  reconstruction 
loans  contained  essentially  the  same 
terms  and  repayment  conditions  as  the 
reconstruction  loans  discussed  in 
section  l.B.  above.  A  total  of  1,800 
million  Swedish  kronor  (MSEK)  was 
drawn  down  by  SSAB  during  the  1978- 
1984  period.  After  a  three  year  grace 
period,  interest  on  each  drawdown 
accrues  at  a  rate  of  9.5  percent,  and  any 
accrued  interest  not  paid  by  the  end  of 
the  fiscal  year  is  added  to  the 
drawdown  amount.  According  to  the 
repayment  terms,  one-half  of  the  amount 
of  each  drawdown  may  be  forgiven  by 
the  government  at  the  end  of  the  second 
fiscal  year  after  disbursement.  At  the 
end  of  the  ninth  fiscal  year,  the 
government  has  the  option  to  demand 
total  or  partial  repayment  of  the 


principal  and  accumulated  interest  or  to 
forgive  the  entire  amount 

We  verified  that  one-half  of  the 
amount  drawn  down  on  these  loss 
coverage  loans  was  forgiven  by  the 
Swedish  government  two  years  after 
each  drawdown.  We  also  verified  that 
during  1964  a  payment  was  made  on  the 
first  drawdown  amounting  to  25  MSEK, 
equal  to  the  amount  of  dividends 
approved  by  the  shareholders  for  fiscal 
year  1983.  To  calculate  the  benefits 
attributable  to  both  the  loan  write-off 
and  the  remaining  loan  principal,  we 
d'vided  the  sum  of  all  1984  loan  and 
grant  benefits,  less  dindends  repaid  in 
1904.  by  the  total  value  of  SSAB's  1984 
sales.  The  estimated  net  subsidy  rate  for 
the  loss  coverage  funds  is  2.21  percent 
ad  valorem. 

D.  Government  Equity  Infusions 

Petitioner  alleged  that,  since  its 
formation  in  197a  SSAB  has  received 
mass  government  equity  infusions  on 
terms  inconsistent  with  commercial 
considerations 

We  have  consistently  held  that 
government  provision  of  equity  does  not 
per  se  confer  a  subsidy.  Government 
equity  infusions  bestow  countervailable 
benefits  only  when  they  occur  on  terms 
inconsistent  with  commercial 
considerations.  When  there  is  no 
market-determined  price  for  equity,  it  is 
necessary  to  determine  whether  the 
company  is  a  reasonable  commercial 
investment.  Since  SSAB's  shares  are  not 
publicly  traded,  and  there  is  no  market- 
determined  price  for  its  shares,  we  must 
determine  whether  SSAB  is 
equitj'worthy. 

Two  equity  infusions  were  made  by 
the  government  of  Sweden.  The  first 
was  made  in  1978.  at  the  time  of 
formation  of  SSAB.  and  the  second  in 
1981.  In  making  our  determination  we 
analyzed  each  infusion  separately  from 
the  viewpoint  of«an  informed  investor 
using  data  which  were  available  at  the 
time. 

in  analyzing  the  initial  investment,  we 
considered  the  financial  results  of  the 
three  primary  producers  and  investors  in 
SSAB,  Norrbottens  Jamverk  AB  (NJA). 
Granges  AB.  and  Stora  Kopparbergs 
Bergslag  AB  (Stora].  for  the  years.  1975 
through  1977;  the  report  commissioned 
by  the  government  entitled  "The 
Commercial  Grade  Steel  Industry  on  the 
Eve  of  the  Eighties":  and  the  investment 
plans  and  financial  forecasts  prepared 
for  SSAB  for  the  period  1978  through 
1982. 

Based  on  the  facts  available  to  an 
investor  at  the  time  the  equity 
investment  was  made  concerning:  fl) 
The  anticipated  rate  of  return  on  equity. 
(2)  the  extended  length  of  time  before 


the  company  was  projected  to  become 
profitable.  (3)  the  prospects  of  the  world 
steel  industry,  (4)  the  expected  demand 
in  Sweden  and  export  markets.  (5)  the 
amount  of  capital  and  loss  co\'erage 
investment  required  by  SSAB,  and  (6) 
the  cost  structure  of  the  company,  the 
Department  concluded  that  the  equity 
investment  was  not  made  in  accordance 
with  commercial  considerations. 

When  the  second  equity  investment 
was  made,  both  the  experience  in  the 
steel  industry  and  knowledge  of  the 
prospects  of  SSAB  indicated  that  a 
reasonable  return  could  not  be  expected 
on  any  new  equity  investment  in  SSA& 
Additionally,  we  considered  the  action 
of  the  two  private  investors  in  SSAB. 
Stora  and  Granges.  Stora  chose  to  foi:go 
its  entire  investment  in  SSAB  rather 
than  invest  an  additional  375  MSEK  in 
new  capital.  Granges  only  agreed  to 
invest  after  die  government  guaranteed 
the  new  investment  and  a  rate  of  return 
on  the  new  investment  (see  section  I.E. 
below).  The  actions  of  the  two  private 
investors  confirmed  that  private 
investors  cUd  not  consider  the  company 
equityworthy.  TTierefore,  we  conclude 
that  SSAB  has  been  unequity worthy 
since  its  inception. 

We  verified  that  SSAB  recaved  two 
government  equity-  infusions  in  1978  and 
1981.  The  1978  go\ernment  equity 
infusion  was  part  of  SSAB's  1978 
formation  a^^ement.  Under  the  terms  of 
'  the  formation  agreement  Granges. 
Stora.  and  NjA,  a  government-owned 
entity  each  transferred  its  steel  assets  to 
SSAB  in  exchange  for  25  percent  shares 
of  SSAB.  As  part  pf  the  formation 
agreement  the  government  also 
contributed  700  MSEK  in  cash  in 
exchange  for  a  25  percent  share  of 
SSAB,  At  the  time  of  the  formation  of 
SSAB.  the  govenunent  also  agreed  to 
pay  NJA  530  MSQC  to  fund  the 
difference  between  the  book  value  and 
the  sale  value  of  the  assets  sold  to  SSAB 
(see  section  I  J.  below)  and  to  provide 
343.3  MSEK  in  funds  to  SS.AB  to 
purchase  from  Granges  a  railroad  used 
to  transport  iron  ore  and  steel  (see 
section  l.F.  below]. 

Because  the  assets  transferred  by  the 
two  prix-ately-owned  steel  companies  to 
SSAB  were  part  of  a  negotiated 
agreement,  we  consider  the  transfer 
value  of  the  assets  to  represent  a  fair. 
negotiated,  arms-length  \-alne.  Tlius,  we 
determine  that  SSAB  did  not  receive  any 
countervailable  benefits  from  the 
transfer  of  steel  assets  from  the  two 
private  steel  companies  in  exchange  for 
25  percent  of  the  shares  of  SSAB. 
However,  because  the  700  MSEK  in 
government  funds  and  the  700  MSEK  in 
assets  contributed  by  a  government- 
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owned  entity,  namely  N)A.  were  given 
to  an  unequityworthy  company,  we 
determine  that  the  funds  and  transferred 
assets  constitute  equity  infusions 
inconsistent  with  commercial 
considerations  and  are  therefore 
countervailable. 

In  1981,  SSAB  required  additional 
capital  from  its  shareholders.  As  a  result 
of  the  need  for  additional  capital.  Stora 
decided  to  relinquish  its  ownership  in 
SSAB  which  was  then  absorbed  by  the 
government.  The  government 
contributed  575  MSEK  in  cash  and 
coverted  550  MSEK  in  structural  loans 
from  debt  to  equity.  Granges  contributed 
375  MSEK  to  maintain  its  proportional 
share  as  a  25  percent  shareholder  in 
SSAB  (see  section  I.E.  below)  and 
provided  a  150  MSEK  debenture  loan 
(see  section  II.B.  below).  Because  the 
government  contributed  a  total  of  1125 
MSEK  in  equity  in  1981  to  an 
unequityworthy  company,  we  determine 
that  the  funds  constitute  an  equity 
infusion  inconsistent  with  commercial 
considerations. 

Using  the  equity  methodology  in  the 
Subsidies  Appendix,  we  calculated  the 
total  1984  benefits  by  multiplying  the 
amount  of  equity  received  within  15 
years  of  the  1984  review  period  by  the 
1984  rate  of  return  shortfall  in  1984, 
which  is  the  difference  between  the 
national  average  rate  of  return  on  equity 
(23.3  percent)  and  SSAB's  actual  rate  of 
return  on  equity  (6.8  percent).  We 
subtracted  the  amount  of  dividends  paid 
to  the  government  in  1984  from  the  total 
beneHt  and  divided  the  result  by  SSAB's 
total  sales  for  1984  to  arrive  at  an 
estimated  net  subsidy  from  government 
equity  infusions  of  3.33  percent  ad 
valorem. 

E.  Government  Equity  Guarantees 

As  discussed  above,  in  1981  Granges 
contributed  375  MSEK  in  equity  to 
SSAB.  In  a  government  bill  passed  prior 
to  the  375  MSEK  equity  contribution,  the 
government  agreed  to  pay  Granges  875 
MSEK  for  its  shares  in  SSAB  in  1991.  if 
Granges  decides  to  sell  its  shares  at  that 
time.  This  agreement  by  the  government, 
in  essence,  guarantees  Granges  an 
annual  rate  of  return  of  approximately 
9.5%  on  its  375  MSEK  contribution. 
Although  the  funds  provided  to  SSAB  by 
Granges  are  ostensibly  equity,  equity 
infusions  do  not  generally  carry  a 
specified  rate  of  return.  Therefore,  we 
believe  it  is  more  appropriate  to  treat 
these  funds  as  a  long-term  loan.  We 
determine  that  the  government's 
guarantee  of  an  implicit  rate  of  return 
bestows  a  countervailable  benefit  upon 
SSAB. 

To  calculate  the  benefits  from  the 
equity  guarantee,  we  used  the  long-term 


methodology  to  compare  the  cash  flow 
differences  between  a  zero  interest  rate 
loan  having  a  baloon  payment  of  875 
MSEK  in  1991  to  a  loan  having  annual 
principal  repayments  during  the  1962- 
1991  period  with  a  commercial  interest 
rate  of  14.15  percent.  We  calculated  an 
estimated  net  subsidy  from  the  equity 
guarantee  of  0.24  percent  ad  valorem. 

F.  Government  Acquisition  of  Assets  for 
SSAB 

As  part  of  the  formation  agreement, 
SSAB  purchased  a  railroad  from 
Granges  for  343.3  MSEK.  the  funds  for 
which  were  provided  by  the 
government.  We  verified  that  the  funds 
were  received  by  SSAB  as  a  grant.  The 
payment  to  Granges  was  made  in  the 
form  of  a  14-year  note  issued  by  the 
National  Debt  Office  with  an  interest 
rate  of  8.25  percent. 

The  railroad  was  an  intergral  part  of 
the  steel  production  facilities  and  was 
used  to  transport  both  raw  materials 
and  finished  products.  From  1978 
through  1981  SSAB  invested 
approximately  53.2  million  in  capital 
improvements  in  the  railroad. 

Under  another  part  of  the  formation 
agreement,  the  Swedish  Government 
trasferred  assest  from  NJA.  a 
government-owned  entity,  to  SSAB.  In 
return,  NJA  received  stock  from  SSAB 
valued  at  700  MSEK  and  cash  of  530 
MSEK  for  a  total  of  1.230  MSEK  in  value. 
We  determine  that  that  portion  of  NJA's 
assets  which  were  exchanged  for  stock 
in  SSAB  is  a  coimtervailable  equity 
infusion  inconsistent  with  commercial 
considerations  (see  section  I.D).  We  also 
determine  that  the  remaining  530  MSEK, 
which  was  contributed  by  the 
government  in  order  to  effect  this 
transfer,  confers  a  countervailable 
benefit  to  SSAB.  For  purposes  of  valuing 
this  benefit,  we  have  treated  the  530 
MSEK  as  a  grant. 

Since  SSAB  used  government  funds  to 
acquire  assets  used  in  its  steel  making 
operations,  we  determine  that  these 
government  funds  provided  a 
countervailable  benefit  to  SSAB.  Using 
the  grant  methodology,  we  allocated  the 
grant  amounts  over  15  years  using  the 
1978  weighted-average  cost  of  capital 
for  SSAB  as  the  discount  rate.  The 
estimated  net  subsidy  is  0.84  percent  ad 
valorem. 

G.  Employment  Promotion  Grants 

We  found  at  verification  that  both 
SSAB  and  Surahammars  had  received 
benefits  under  a  special  1978-1979 
government  employment  support 
program  available  only  to  the  steel 
industry. 

In  response  to  the  general  economic 
recession  in  Sweden,  the  Swedish 


Parliament  had  passed  Government  Bill 
1976/77:95  in  March  1977  under  which 
employment  grants  were  paid  to 
companies  recognized  as  being  the 
dominant  employers  in  a  particular 
community.  In  order  to  prevent  layoffs, 
these  grants  were  designed  to  cover  75 
percent  of  the  wages  and  salaries  of 
surplus  workers  who  performed  work  at 
the  company  unrelated  to  normal 
production  activities.  These  benefits 
were  available  to  all  types  of  businesses 
throughout  Sweden  until  June  1978. 

In  November  1977.  the  Swedish 
Parliament  extended  these  benefits  for 
an  additional  year  to  the  steel  industry 
under  Government  Bill  1977/78:59.  Since 
these  employment  promotion  grants 
were  available  only  to  the  steel  industry 
for  the  period  July  1978  through  June 
1979.  we  determine  that  these  benefits 
conferred  a  countervailable  subsidy  to 
SSAB  and  Surahammars. 

To  calculate  the  subsidy  derived  from 
these  non-recurrent  special  employment 
grants,  we  applied  the  grant 
methodology  to  the  amount  of  special 
employment  grants  received  under  the 
steel  employment  promotion  program. 
The  estimated  net  subsidy  rate  if  0.04 
percent  ad  valorem  for  SSAB  and  0.06 
percent  ad  valorem  for  Surahammars. 

H.  Research  and  Development  Grants  to 
SSAB 

At  verification  we  discovered  that  the 
Swedish  Board  for  Technical 
Development  (STU)  provides  direct 
funding  to  Swedish  industries  for 
research  and  development  purposes. 
Repayment  of  the  monies  given  is 
conditional  upon  the  success  of  the 
funded  project.  The  results  obtained 
from  direct  funding  of  individual 
corporate  research  and  development 
projects  are  not  publicly  available. 

We  verified  that  SSAB.  but  not 
Surahammars,  received  direct 
government  funding  for  research  and 
development  projects.  We  also  verified 
that  except  for  one  government  loan  to 
buy  equipment  for  a  research  and 
development  project,  SSAB  was  not 
repaying  the  government  funds  provided 
due  to  the  present  uncertainty  of  the 
successfulness  of  the  projects  funded. 

While  the  type  of  research  and 
development  grants  received  by  SSAB 
are  not  de  jure  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries,  we  have  no 
information  that,  de  facto,  these  grants 
were  not  limited  to  a  specific  enterprise 
or  industry  or  group  of  enterprises  or 
industries.  Moreover,  the  results  of 
government  funded  corporate  research 
and  development  projects  are  not 
publicly  available.  Therefore,  we 
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determine  the  research  and 
development  funds  provided  to  SSAB 
are  countervailable. 

We  used  the  grant  and  long-term  loan 
methodologies,  as  appropriate,  to 
calculate  the  benefits  conferred  on 
SSAB  by  these  research  and 
development  funds.  The  estimated  net 
subsidy  is  OXi\  percent  ad  valorem. 

II.  Programs  Determined  Not  To  Be 
Countervailable 

We  determine  that  countervailable 
subsidies  are  not  being  provided  to 
manufacturers,  producers,  or  ext)orters 
in  Sweden  of  certain  carbon  steel 
products  under  the  following  programs. 

A.  Iron  Ore  Inputs  at  Preferential  Prices 

Petitioner  alleged  that  SSAB  has  an 
arrangement  with  LKAB,  a  state-owned 
mining  company  in  Sweden,  under 
which  SSAB  obtains  iron  ore  at 
preferential  prices. 

In  its  response,  SSAB  reported  that  it 
obtains  all  of  its  external  iron  ore 
supplies  from  LKAB.  At  verification,  we 
found  that  the  three  year  contract 
between  LKAB  and  SSAB  provided  for 
the  annual  negotiation  of  iron  ore  prices. 
Although  SSAB  and  LKAB  are  both 
majority-owned  by  the  government  of 
Sweden,  the  iron  ore  price  negotiations 
are  carried  on  under  arms-length 
conditions,  with  no  government 
involvement.  Based  on  information 
supplied  at  verification,  we  found  that 
the  1983  and  1984  negotiated  prices  on 
LKAB  iron  ore  sales  to  SSAB  were  at  or 
above  comparable  prices  charged  by 
LKAB  to  its  other  iron  ore  customers. 

During  1983  and  1964.  SSAB  received 
price  rebates  from  LKAB  to  promote  the 
increased  utilization  of  iron  ore  pellets. 
At  verification,  LKAB  officials  explained 
that  the  iron  ore  pellet  rebates  were 
designed  by  LKAB  to  encourage  its 
customers  to  convert  to  a  new 
technology  which  allows  greater  use  of 
iron  ore  pellets  in  raw  steel  production. 
We  found  that  other  iron  ore  pellet 
customers  of  LKAB  received  iron  ore 
pellel  rebates  comparable  to  those 
received  by  SSAB.  Furthermore,  since 
SSAB  has  adopted  the  new  iron  ore 
pellet  technology,  LKAB  is  phasing-out 
the  iron  ore  pellet  rebates  to  SSAB 
during  1985-1986. 

We  determine,  therefore,  that  SSAB  is 
not  receiving  counterx'ailable  benefits 
resulting  from  the  prices  paid  by  SSAB 
to  LKAB  en  iron  ore  pellets  used  as 
inputs  in  the  production  of  carbx>n  steel. 

B.  Government  Loan  Guarantees 

Petitioner  alleged  that  SSAB 
benefitted  from  loan  guarantees 
provided  by  the  Swedish  government. 


We  verified  that  the  only  loan 
guarantee  received  by  SSAB  consisted 
of  the  government  guarantee  on  the  loan 
given  by  Granges  to  SSAB.  In  the 
government  bill  which  provided  for  the 
equity  guarantee  to  Granges  (see  section 
I.E.  above),  the  Swedish  government 
also  agreed  to  guarantees  loan  by 
Granges  to  SSAB.  To  determine  whether 
the  guarantee  provides  a 
countervailable  benefit  to  SSAB,  we 
first  look  to  the  cost  of  commercial 
guarantees.  Where,  as  here,  no 
comparable  commercial  guarantees 
exist,  we  look  next  to  see  if  the 
government  loan  guarantee  has  effected 
the  interest  rale  charged  on  that  loan. 
We  have  con^)ared  the  interest  rate 
charged  on  the  guaranteed  loan  with  the 
company  specific  benchmark  rate  and 
have  found  that  the  rate  on  the 
guaranteed  loan  exceeds  that  on  the 
benchmark.  In  addition,  we  verified  that 
the  Granges  loan  to  SSAB  is  being  fully 
repaid  by  SSAB.  For  these  reasons,  we 
fmd  the  government  loan  guarantee  not 
to  be  countervailable. 

C.  Government  Funds  to  Research  and 
Development  Organizations 

Petitioner  alleged  that  the  Swedish 
government  helps  support  steel-oriented 
research  and  development  organizations 
in  Sweden. 

The  Swedish  Ironmasters' 
Association,  or  {emkontoret 
participates  in  joint  research  activities 
with  practically  all  iron  and  steel 
companies  in  Swedea  Finland.  Norway, 
and  Denmark.  Research  activities  are 
financed  in  three  ways:  special  research 
levies  from  enterprises,  government 
grants  from  STU,  and  contributions  in 
kind  from  the  industrial  companies. 

The  Swedish  Institute  for  Metals 
Research  is  sponsored  by  neariy  all  the 
Scandinavian  steel  industries.  The 
financial  and  organizational  basis  for 
the  activities  at  the  Institute  is  a 
triennial  agreement  between  private 
industry  and  STU.  This  agreement  sets 
out  the  details  of  a  general  research 
program.  Under  the  current  agreement, 
the  industry  contributed  53  percent  and 
the  government  47  percent  of  the  cost. 

The  Foundation  for  Metallurgical 
Research  (MEFOS)  owns  and  operates 
two  experimental  plants  called  the 
Metallurgical  Research  Plant  and  the 
Metal  Working  Research  Plant. 
Approximately  60  percent  of  the 
Foundation's  budget  is  provided  by 
Foundation  members  and  40  percent  is 
contributed  by  the  government  through 
STU. 

We  verified  that  STU  provides 
research  and  development  funds  for  a 
broad  range  of  industries  throu^out  the 
Swedish  economy.  Furthermore,  the 


research  and  development  results 
obtained  through  partial  government 
funding  of  the  organizations  described 
above  are  publicly  available.  Therefore, 
we  determine  that  thp  government  funds 
provided  to  the  nretallurgical  research 
and  development  organizations  in 
Sweden  are  not  countervailable. 

III.  Programs  Detennined  Not  To  Be 
Used 

We  verified  that  the  following 
programs  were  not  used  by  the 
respondents. 

A.  Government  Export  Credits 

Petitioner  alleged  that  the  Swedish 
government  provides  export  credits  \f> 
the  Swedish  steel  industry. 

Export  credits  in  Sweden  are  provided 
by  the  Swedish  Export  Credit 
Corporation,  which  is  owned  50  prn«nt 
by  the  Swedish  government  and  50 
percent  by  Swedish  banks.  We  vt  rifxed 
that  neither  SSAB  nor  Surahammars 
received  subsidized  export  credits  for 
U.S.  exports  of  the  products  under 
investigation.  Therefore,  we  determine 
that  no  counter\ailable  bencfiLs  were 
provided  to  SSAB  or  Surahammars  in 
the  form  of  subsidized  export  credits. 

B.  Municipal  and  County  Subsidies 

Petitioner  alleged  that  the  Swedish 
steel  industry'  receives  subsidies  from 
municipal  and  county  governments. 

The  regional  and  municipal 
governments  in  Sweden  are  extensions 
of  the  national  government  Industrial 
development  programs  are  authorized 
and  funded  in  Sweden  by  the  Swedish 
national  government.  TTie  programs 
authorized  and  funded  by  the  national 
government  have  been  analyzed  above. 
Furthermore,  at  verification  we  found  no 
evidence  that  either  SSAB  or 
Surahammars  had  used  or  received  any 
benefits  from  municipal  and  county 
governments. 

C.  Government  Restructuring  Program 
for  the  Specialty  Steel  Industry 

Petitioner  alleged  that  Surahammars 
was  involved  in  a  460  MS.EK  program  to 
restructure  the  Swedish  specialty  steel 
company. 

The  restructuring  program  alleged  by 
the  petitioner  involved  the  stainless 
steel  industry.  We  verified  that 
Surahammars  does  not  produce 
stainless  steel.  Therefore,  we  determine 
that  Surahammars  did  not  benefit  under 
the  alleged  restructuring  program. 

Petitioner's  Comments 

Comment  1:  Petitioner  argues  that 
SSAB  has  been  unequityvrorthy  from  its 
inception. 
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DOC  Position:  We  agree.  See  our 
discussion  in  section  I.D.  above. 

Comment  2:  Petitioner  argues  that 
government  subsidies  should  be 
excluded  from  SSAB's  reported  profits 
to  determine  the  government's  actual 
rale  of  return  on  its  equity  in  SSAB  for 
purposes  of  analyzing  the  company's 
equityworthiness  and  for  determining 
the  net  subsidy  received  by  the 
company. 

DOC  Position:  The  Department,  in 
analyzing  the  company's  operations  for 
the  equityworthy  determination  and  in 
determining  the  net  subsidy  received  by 
the  company,  uses  the  rate  of  return 
from  its  business  activities  based  on 
accepted  accounting  principles.  In  this 
case,  the  net  proHt/loss  recorded  by 
SSAB  included  funds  received  as  the 
principal  amounts  from  borrowings  and 
certain  appropriations  to  and  from 
reserve  accounts.  Since  these  amounts 
did  not  result  from  operations,  the  rate 
of  return  used  by  the  Department  to 
analyze  the  company  and  calculate  the 
net  subsidy  did  not  include  these 
amounts. 

In  determining  the  equityworthiness 
of  the  company,  the  Department 
analyzes  the  operations  of  the  company 
as  a  private  investor  would  at  the  time 
the  investment  was  made  without 
considering  the  sources  of  the  funds 
received.  Funds  received  through  other 
government  programs,  debt  or  equity, 
may  have  been  made  in  accordance 
with  commercial  considerations.  If  the 
Department  concludes  that  such  funds 
were  not  provided  in  accordance  with 
commercial  considerations,  these  are 
then  countervailed  separately. 

Furthermore,  we  use  the  actual 
experience  of  the  company  as  presented 
by  generally  accepted  accounting 
principles  in  the  country  in  which  the 
company  is  located  for  determining  the 
equityworthiness  of  the  company.  This 
provides  a  consistent  standard  for 
comparison  to  other  companies  which 
are  conducting  business  in  that  country. 

Finally,  we  already  account  for 
subsidies,  other  than  equity,  which  the 
company  received  from  the  government 
by  using  methodologies  specifically 
designed  by  the  Department  to  calculate 
the  benefit  from  these  subsidies.  If  we 
countervailed  these  subsidies  again 
when  measuring  the  benefits  to  the 
company  from  an  equity  investment  by 
the  government,  we  would  be  double 
counting. 

Comment  3:  Petitioner  contends  that 
for  purposes  of  quantifying  the 
countervailable  benefit,  conditional 
reconstruction  loans  should  be  treated 
as  grants,  with  future  repayments  being 
subtracted  from  the  quantity  of  funds 
considered  as  the  grant  amount. 


DOC  Position:  As  noted  in  section  I.C. 
above,  we  treated  the  forgiven  amounts 
of  the  loans  as  grants,  which  we 
allocated  over  time.  We  then  treated  the 
funds  which  were  not  written-off  as  one 
year  loans,  rolled-over  in  subsequent 
years.  This  permits  us  to  take  into 
account  the  yearly  changes  in  principal 
amounts  due  to  capitalization  of  accrued 
interest  payments  and/or  to  any 
repayments  of  principal  or  interest 
actually  made.  The  1984  loan  benefits 
were  calculated  by  applying  the  1964 
short-term  interest  rate  to  the  one  year 
portion  of  the  1984  loan  balance 
outstanding  and  then  subtracting  loan 
repayments  made  in  1984. 

Comment  4:  Petitioner  argues  that 
based  on  SSAB's  Rnancial  ratios  of 
times  interest  earned  and  debt  coverage, 
and  on  SSAB's  inability,  without 
government  support,  to  obtain 
commercial  loans  comparable  to  those 
received  from  the  government,  SSAB 
has  been  uncreditworthy  from  inception. 
Therefore,  a  risk  premium  should  be 
added  to  the  benchmark  used  in  the 
Department's  loan  methodology. 

DOC  Position:  We  disagree.  During 
1979, 1980. 1982  and  1983,  SSAB 
borrowed  a  total  of  800  MSEK  through 
commercial  bonds  at  market  interest 
rates.  The  bonds  are  held  by  private 
investors  and  are  not  guaranteed  by  the 
government  of  Sweden. 

The  Department  uses  as  its  primary 
criteria  the  private  market  place  for 
determining  the  creditworthiness  of  a 
company.  Given  the  significant  amount 
of  private  borrowings  by  SSAB,  the 
Department  determined  it  to  be 
creditworthy. 

Comment  5:  Petitioner  argues  that 
relief  from  standard  borrowing  costs 
(i.e.,  front  and  fees,  stamp  duties,  and 
redemption  commission]  provides  a 
countervailable  benefit  to  SSAB. 

DOC  Position:  In  calculating  the 
benefit  to  SSAB  from  preferential  long- 
term  loans,  we  have  used  as  our 
benchmark  the  interest  rate  charged  to 
SSAB  on  its  comparable  commercial 
long-term  loans.  To  the  extent  that 
SSAB  was  required  to  pay  associated 
loan  charges  or  fees  for  the  comparable 
commercial  loans,  these  have  been 
included  in  the  benchmark  interest  rate. 
Therefore,  the  benefit  accruing  to  SSAB 
as  a  result  of  its  exemption  from  any 
additional  charges  on  its  preferential 
loans,  would  already  be  captured  in  the 
interest  rate  differential,  and  no 
additional  calculations  need  be  made. 

For  those  subsidy  programs  in  which 
we  have  applied  our  short-term  loan 
methodology,  we  have  used  a  national 
average  short-term  commercial 
borrowing  rate  of  16.08  percent  as  our 
benchmark.  To  this  rate  we  added  an 


additional  fee  of  0.72  percent  which 
represents  the  national  average  fee  paid 
on  overdraft  facilities.  In  this  instance, 
we  believe  it  is  appropriate  to  include 
this  fee  in  our  benchmark,  since  the 
interest  rate  on  comparable  commercial 
loans  would  be  fee-inclusive. 

Comment  6:  Petitioner  contends  that 
because  SSAB  is  a  state-owned 
company,  it  has  benefitted  from  both 
explicit  and  implicit  government  loan 
guarantees.  Petitioner  argues  that  if 
SSAB.  as  a  state-owned  firm,  incurs 
lower  interest  costs  then  private  firms 
with  similar  creditworthiness, 
government  loan  guarantees — explicit  or 
implicit — provide  countervailable 
benefits.  Petitioner  further  contends  that 
failure  to  consider  implicit  government 
loan  guarantees  causes  the  subsidy  from 
explicit  government  loan  guarantees  and 
preferential  government  loans  to  be 
understated. 

DOC  Position:  With  respect  to  explicit 
loan  guarantees  provided  by  the 
government,  we  have  used  the 
methodology  outlined  in  the  Subsidies 
Appendix  to  determine  if  such 
guarantees  provide  a  countervailable 
benefit  to  SSAB. 

We  disagree,  however,  with 
petitioner's  contention  that  implicit 
government  loan  guarantees  provide  a 
countervailable  benefit,  and  that  failure 
to  consider  such  guarantees  causes 
benefits  from  other  loan  programs  to  be 
understated.  Government  ownership  of 
a  firm  perse  does  not  guarantee 
payment  of  unguaranteed  debt  by  a 
state-owned  firm.  Moreover,  we  do  not 
consider  any  secondary  effects  that 
government  ownership  of,  or  debt  and 
equity  participation  in,  a  firm  might 
have,  such  as  any  signals  perceived  by 
private  lenders  when  they  make 
commercial  investment  decisions.  In 
addition,  taking  into  account  the  effect 
an  implicit  guarantee  might  have  on 
interest  rates  would  result  in  double- 
counting  in  cases  where  we  find  explicit 
government  loan  guarantees  to  be 
countervailable. 

Comment  7:  Petitioner  argues  that  the 
530  MSEK  grant  given  by  the 
government  to  NJA  to  cover  the  losses 
N)A  sustained  in  selling  its  assets  to 
SSAB  is  countervailable.  Petitioner 
maintains  that  the  530  MSEK  was  part 
of  the  purchase  price  the  government 
paid  for  the  assets  of  SSAB  and  as  such, 
is  countervailable. 

DOC  Position:  We  agree.  See  our 
discussion  in  section  I.E.  above. 

Comment  8:  Petitioner  contends  that 
the  purchase  of  the  railroad  from 
Granges  for  343.3  MSEK,  the  funds  for 
which  were  given  to  SSAB  by  the 
government,  was  part  of  the  price 


Granges  charged  SSAB  for  acquisition  of 
Granges'  steel  assets.  Petitioner  argues 
that  because  the  government  funds 
covered  a  part  of  the  cost  of  obtaining 
Granges'  steel  assets  for  SSAB.  those 
funds  are  countervailable. 

DOC  Position:  We  agree  that  the 
acquisition  of  the  railroad  from  Granges 
provided  a  countervailable  benefit  to 
SSAB.  However,  we  do  not  agree  with 
petitioner  that  the  benefit  occurs 
because  the  funds  provided  for  the 
railroad  paid  part  of  the  acquisition  cost 
of  obtaining  Granges'  steel  assets.  We 
believe  that  the  benefit  bestowed  on 
SSAB  is  the  government  assumption  of 
the  cost  SSAB  would  have  had  to  pay 
were  it  to  have  purchased  the  railroad 
itself. 

Comment  9:  Petitioner  argues  that  the 
employment  promotion  grants  given  to 
SSAB  and  Surahammars  are,  in  effect, 
labor  subsidies  which  should  be 
countervailed. 

DOC  Position:  Two  types  of 
employment  promotion  grants  were 
provided  to  SSAB  and  Surahammars. 
One  type  of  grant  was  not  limited  to  an 
enterprise  or  industry  or  group  of 
enterprises  or  industries,  and  is 
therefore  not  countervailable.  We  found 
that  the  other  type  of  grant  was  limited 
to  the  steel  industry,  and  we  have 
countervailed  it  as  explained  in  section 
I.G.  above. 

Comment  10:  Petitioner  argues  that 
public  availability  of  research  and 
development  results  obtained  through 
government  financing  should  not  be 
considered  in  determining  whether 
government  funds  for  research  and 
development  are  countervailable. 

DOC  Pos///o/J.- Regardless  of  the  merits 
of  petitioner's  position,  the  Department's 
determination  with  respect  to  the 
research  and  development  grants 
described  in  sections  I.H.  and  II.C  would 
remain  the  same. 

Comment  11:  Petitioner  argues  that 
the  discount  rate  use  in  the 
Department's  methodology  should 
include  a  risk  premium. 

D(>CPosJt/on:We  disagree.  As  we 
have  stated  in  the  Subsidies  Appendix, 
we  only  include  a  risk  premium  in  the 
marginal  cost  of  debt  variable  of  the 
weighted  cost  of  capital  formula  when  a 
company  is  found  to  be  uncreditworthy. 

Comment  12:  Petitioner  urged  the 
Department  to  reconsider  initiating  an 
upstream  subsidy  investigation  on  iron 
ore  inputs  to  the  Swedish  carbon  steel 
industry. 

DOi':  Position:  After  review  of  the 
evidence  contained  in  petitioner's  April 
4, 1985  submission  and  the  evidence 
obtained  during  verification,  we  decided 
not  to  initiate  an  upstream  subsidy 
investigation. 
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The  petition  and  the  April  4  brief 
together  contain  sufficient  allegations 
that  LKAB  receives  subsidies  from  the 
Swedish  government  and  that  these 
subsidies  potentially  have  a  significant 
effect  on  the  carbon  steel  production 
costs  of  SSAB.  However,  the 
Department  determined  that  there  is 
insufficient  evidence  on  the  record 
establishing  a  "reasonable  basis  to 
believe  or  suspect"  that  iron  ore  inputs 
from  LKAB  confer  a  "competitive 
benefit"  on  SSAB's  production  and 
exportation  of  carbon  steel,  within  the 
meaning  of  19  U.S.C.  1671b(g)  to  warrant 
an  upstream  subsidy  investigation.  The 
Department  does,  however,  reserve  the 
right  to  reconsider  this  determination  in 
any  section  751  review  of  this  case. 

Respondent's  Comments 

Comment  1:  Counsel  for  Surahammars 
argues  that  the  company  should  be 
excluded  from  the  final  determination 
since  it  received  no  benefits  under  any 
of  the  programs  under  investigation. 

DOC Position:\^e  agree.  We  excluded 
Surahammars  because  the  benefits  it 
received  were  de  minimis. 

Comment  2:  Counsel  for  SSAB  argues 
that  it  has  been  creditworthy  throughout 
the  period  under  investigation  since 
SSAB  was  able  to  obtain  long-term 
commercial  loans  without  the  aid  of 
government  action  or  guarantees. 

DOC  Position:  We  agree.  See  our 
discussion  in  section  I.E.  above. 

Comment  3:  SSAB  argues  that,  except 
possibly  for  every  small  amounts 
received  prior  to  1980.  any  benefits 
which  SSAB  received  under  the  grants 
for  employment  promotion  schemes  are 
not  countervailable  since  they  were 
generally  available.  SSAB  further  argues 
that  those  benefits  which  it  did  receive 
represented  reimbursement  for  a  portion 
of  the  wages  of  specific  redundant 
employees  who  were  kept  on  the  payroll 
but  assigned  to  non-productive  work. 
Finally.  SSAB  argues  that  any  benefits 
should  be  accrued  only  in  the  years  of 
receipt  of  the  reimbursement  by  SSAB. 

DOC  Position:  See  sections  I.  A.  and 
I.e.  above. 

Comment  4:  SSAB  argues  that  grants 
for  staff  training  projects  and  grants  for 
health-care  centers  are  not  limited  to  an 
industry  or  group  of  industries,  and 
therefore  are  not  countervailable. 

DOC  Position:  See  section  I.A.  above. 

Comment  5:  SSAB  argues  that  the 
following  programs  are  not 
countervailable  since  they  operate 
solely  as  cost-offsets:  (1)  Loans  and 
grants  for  location  of  industry;  (2)  loans 
and  grants  for  regional  investment 
projects:  and  (3)  grants  for  regional 
freight  rate  relief.  SSAB  also  argues  that 
the  freight  rate  relief  program  confers  no 


lasting  benefit  and  should  in  all  events, 
as  a  recurring  program,  be  allocated 
only  to  the  year  of  receipt. 

DOC  Position:  Before  the  Department 
can  offset  these  loans  or  grants  by  any 
amount,  two  conditions  would  have  to 
be  met.  First,  SSAB  would  have  to 
demonstrate  how  the  costs  fall  within 
one  of  the  categories  of  "offsets" 
contained  in  section  771(6).  Second, 
SSAB  would  have  to  establish  some  sort 
of  linkage  or  relationship  between  the 
subsidy  involved  and  the  offset  claimed 
(see.  e.g..  Wool  from  Uruguay,  46  FR 
19288  (1981)).  SSAB  has  met  neither  of 
these  conditions. 

Because  grants  for  freight  relief  are 
available  only  to  industries  in  certain 
regions  of  Sweden,  we  have  determined 
that  they  are  countervailable  regional 
subsidies.  Since  the  freight  relief  grants 
are  recurring  benefits,  we  used  only  the 
grants  received  during  the  review  period 
to  calculate  the  countervailable  benefits. 

Comment  6:  SSAB  argues  that  in 
computing  the  effect  of  the  ITA's 
conditional  reconstruction  loans,  the 
ITA  should  apply  its  traditional  "Grant 
Cap"  rule.  Furthermore.  SSAB  ai^es 
that  in  determining  the  amount  of  the 
"grant  equivalent"  of  each  conditional 
reconstruction  loan,  appropriate 
adjustment  must  be  made  for  those 
portions  of  the  loan  found  not  to  be 
countervailable  (i.e..  for  redundant 
employees)  and  also  for  the  payments 
made  by  SSAB  against  these  loans  as  a 
condition  for  the  payment  of  dividends. 

DOC  Position:  The  Department  has 
applied  its  "Grant  Cap"  rule  to  its 
calculations.  The  Department  has  not 
made  any  adjustment  to  the 
reconstruction  loans  for  redundant 
employees  since  SSAB  has  not  given  the 
Department  a  sufficient  basis  to  justify 
this  offset  (see  DOC  response  to  SSAB's 
Comment  5).  The  Department  has.- 
however,  made  appropriate  adjustment 
for  any  principal  or  interest  payments 
that  SSAB  made  on  its  reconstruction 
loans. 

Comment  7:  SSAB  argues  that  the 
preliminary  decision  miscalculated  the 
countervailable  benefit  from  the 
variable-rate  structural  loans,  and  failed 
to  give  full  credit  for  interest  paid 
thereon  in  1984. 

DOC  Position:  In  this  determination 
the  Department  has  taken  into  account 
all  interest  paid  on  the  variable-rate 
structural  loans,  including  the  interest 
paid  in  1984. 

Comment  8:  SSAB  argues  that  the 
preliminary  determination  erred  in 
failing  to  deduct  from  the  conditional 
reconstruction  loans  the  cost  to  SSAB  of 
compensating  redundant  employees 
beyond  the  legal  requirement  therefor. 


33382 


Fedaral  Register  /  Vok  50,  No.  160  /  Monday.  August  19.  1985  /  NoHces 


DOC  Position:  We  disagree.  Despite 
repeated  requests  from  the  Department. 
SSAB  has  never  identifled  which 
government  funds  were  allegedly 
earmarked  four  redundancy  costs,  nor 
has  it  given  the  Department  enough 
information  to  establish  that  these 
alleged  redundancy  costs  could  be 
considered  oHscts  to  the  reconstruction 
loans  under  section  771(6}  of  the  Act 
(also  see  respondent's  Comment  5 
above). 

Comment  9:  SSAB  argues  that  SSAB 
has  been  equityworthy  throtighout  its 
existence. 

DOC  Position:  We  disagree.  See  our 
discussion  in  section  I.O.  above. 

Comment  10:  SSAB  claims  that  the 
following  programs  either  do  not  exist, 
or  that  SSAB  does  not  benefit  from 
them:  (1)  Export  financing:  (2)  credit 
guarantees;  and  (3)  municipal  subsidies. 

DOC  Position:  We  agree. 

Comment  11:  SSAB  requested  that  the 
Department  do  additional  verification 
on  costs  relating  to  early  retirement  and 
redundant  employees. 

DOC  Position:  Tlie  Department  dSd 
not  conduct  a  second  verification 
because  we  did  not  feel  that  any 
purpose  would  be  served  by  it.  As  the 
Department  repeatedly  informed  SSAB. 
the  information  which  SSAB  submitted 
on  the  so^catied  redundant  employee 
issue  was  deHcfent  in  a  number  of 
significant  respects.  In  particnlar,  none 
of  SSAB*9  responses  or  submissions 
identified  with  any  precision  which 
funds  SSAB  is  referring  to.  or  what 
portion  of  the  funds  received  were  used 
to  pay  for  redundant  employees.  The 
purpose  of  a  verification  is  to  determine 
the  accuracy  of  submitted  information.  It 
is  the  responsibihty  of  the  respondents, 
not  the  Department,  to  correct 
deficiendes  in  submissions  (see  Bicycle 
Tires  and  Tubes  from  Korea.  44  FR 
28727.  28729  (1982)). 

VeriflcatioD 

In  accordance  with  section  776(a)  of 
the  Act.  we  verified  the  data  used  in 
making  our  final  determinations. 
Commerce  ofTicials  spent  from  March  25 
-  April  4. 1985.  verifying  the  information 
submitted  by  the  government  of 
Sweden.  SSAB,  Surahammara.  and 
LKAB,  gathering  additional  information 
to  be  UA«d  in  these  determinations. 
During  this  verification,  we  followed 
normal  verification  procedures, 
including  the  inspection  of  documents 
and  ledgers,  and  the  tradog  of 
infomatieB  in  the  response  to  source 
documents,  accounting  lechers  and 
financiel  atatcoients. 


Administrative  Proceduies 

We  afforded  interested  parties  an 
opportunity  to  present  oral  views  in 
accordance  with  oxu-  regulations  (19  CFR 
355.35)  A  public  hearing  was  not 
requested.  In  accordance  with  the 
Department's  regulations  (19  CFR 
355.34(a)),  written  views  have  been 
received  and  considered  in  these 
determinations. 

Exdusion  of  Soraharanien 

On  January  25. 1985,  counsel  for 
Surahammars  Bruks  AB  requested  that 
the  company  be  exchided  from  any 
countervailing  duty  order  pursuant  to  19 
CFR  355.38.  We  exduded  Surahammara 
because  we  determined  that  the  benefits 
it  received  were  de  minimis. 

Suspension  of  Liquidation 

In  accordance  with  our  preliminary 
countervailing  duty  determinations 
published  on  March  20. 1985.  we 
directed  the  U.S.  Customs  Service  to 
suspend  liquidation  on  the  products 
under  investigation  and  to  collect  the 
estimated  net  subsidy.  The 
countervailing  duty  final  determinations 
were  extended  to  coincide  with  thf 
antidumping  final  determinations  on  the 
same  products  from  Austria,  pursuant  to 
section  606  of  the  Tnda  and  Tariff  Act 
of  1984  (secUon  705(a)(1)  of  the  Act;. 
However,  we  caimot  impose  a 
suspension  of  liquidation  on  the  subfect 
merchandise  for  more  than  120  days 
without  the  issoance  of  a  final 
determination.  Therefore,  on  July  17. 
1985.  we  instructed  the  U.S.  Customs 
Service  to  terminate  the  suspension  of 
liquidation  on  the  subject  merchandise 
entered  on  or  after  July  19. 1985.  On  July 
19.  the  United  States  Steel  Corporation, 
petitioner  in  this  case,  obtained  a 
temporary  restraining  ard*>r  enjoining 
the  U.S.  Department  of  Commerce  and 
the  U.S.  Customs  Service  from 
terminating  the  suspension  of 
liquidation  in  this  case.  On  July  25. 198.'). 
the  Court  of  International  Trade  lifted 
the  July  19, 1985  temporary  restraining 
order:  therefore,  we  inst.'-ucled  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  Hqoidation  on  the  subject 
merchandise  entered  on  or  after  July  28. 
1965.  under  the  preliminary 
countervailing  duty  determination.  We 
will  instruct  the  U.S.  Customs  Service  to 
continue  the  suspension  of  liquidation  of 
all  entries,  or  withdrawals  from 
warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
March  20. 1985  and  Jnly  25, 1985.  This 
suspension  of  liquidation  does  not  apply 
to  entries  of  the  subject  merchandise 
entered  on  or  after  July  20, 1985.  and  the 
final  rrc  determmations.  We  will 


reinstate  suspension  of  liquidation  if  the 
ITC  issues  a  final  affirmative 
detf^rmination. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted,  as  a 
result  of  the  suspension  of  liquidation 
will  be  refimded  or  cancelled.  If. 
however,  the  ITC  determines  that  such 
injury  does  exists,  we  will  issue  a 
countervailing  duty  order,  directing  the 
Customs  officers  to  assess 
countervailing  duties  on  all  raitries  of 
certain  carbon  steel  prodncts  from 
Sweden  (except  for  Surahammars) 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

This  notice  is  pubhshed  in  accordance 
with  section  705(d)  of  the  Act  (19  U.S.C. 
1671  d(d). 
'Theodora  W.  Wu, 

Acting  Assistant  Secretory  for  Trade 
A  dministrolion. 
August  12,  ins 

Appendix — Description  of  Products; 
Sweden 

1.  The  term  "carbon  steeJ  plate'* 
covers  hot-rolled  carbon  steel  products, 
whether  or  not  corrugated,  or  crimped; 
not  pickled,  not  cold-rolled;  not  in  coils, 
not  cut.  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  dad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  as  currently  provided 
for  in  items  607.6620  and  607.6625  of  the 
TSUSA.  Semi-finished  products  of  solid 
rectangular  cross-section  with  a  width 
at  least  four  times  the  thickness  and 
processed  only  through  primary  mill  hot- 
rolling  are  not  included. 

2.  TTie  term  "hot-rolled  carbon  steel 
flat-rolled  products"  covers  bol-roUed 
carbon  steeel  products,  whether  or  not 
corrugated,  or  crimped;  not  coid-roUed; 
not  cut,  not  pressed,  and  not  stamped  to 
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non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  pickled,  as  currently 
provided  for  in  item  607.8320  of  the 
TSl/SA:  and  not  pickled  and  in  coils;  as 
currently  provided  for  in  item  607.6610. 
or  under  0.1875  inch  in  thickness  and 
over  12  inches  in  width,  whether  or  not 
pickled,  whether  or  not  in  coils,  as 
currently  provided  for  in  items  607.6710. 
607.6720.  607.6730.  607.6740.  or  607.8342 
of  the  TSUSA. 

3.  The  term  "cold-rolled  carbon  steel 
flat-rolled  products"  covers  cold-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped:  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled;  not  cut.  not  pressed,  and  not 
stamped  to  non-rectangular  shape:  not 
coated  or  plated  with  metal  and  not 
clad;  over  12  inches  in  width,  and  0.1875 
inch  or  more  in  thickness,  as  currently 
provided  for  in  item  607.8320  of  the 
TSUS.A:  or  over  12  inches  in  width  and 
under  0.1875  inch  in  thickness,  whether 
or  not  in  coils:  as  currently  provided  for 
in  items  607.8350.  607.8355.  or  607.8360  of 
the  TSUSA. 

|FR  Doc.  85-19751  Filed  8-16-85:  8:45  am| 
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(C-122-505] 

Initiation  of  Countervailing  Duty 
Investigation;  Oil  Country  Tubular 
Goods  From  Canada 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
ACTION:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Canada  of  oil  country  tubular  goods 
(OCTG),  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Canada 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  The  petition 
also  alleges  that  "critical      * 
circumstances"  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act).  The  ITC  will 
make  its  preliminary  determination  on 
or  before  September  5. 1985,  If  our 
investigation  proceeds  normally,  we  will 


make  our  preliminary  determination  on 
or  before  October  15. 1985. 

EFFECTIVE  OATfc  August  19.  1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Steven  Morrison  or  Barbara  Tillman. 
Office  of  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230; 
telephone:  (202)  377-1248  or  377-2438. 
SUPPLEMENTARY  INFORMATKNI: 

The  Petition 

On  July  22. 1985,  we  received  a 
petition  in  proper  form  filed  by  Lone 
Star  Steel  Company  and  CF  &  I  Steel 
Corporation  which  produce  OCTG.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Canada  of  OCTG  receive  subsidies 
within  the  meaning  of  section  701  of  the 
Act.  In  addition,  the  petition  alleges  that 
"critical  circumstances"  exist  within  the 
meaning  of  section  703(e)(1)  of  the  Act. 
On  August  8. 1985.  we  received  a  letter 
from  petitioners'  counsel  amending  and 
clarifying  the  bases  for  petitioner's 
subsidy  allegations. 

Since  Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Title  VII  of  the 
Act  applies  to  this  investigation  and  the 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  have  examined  the  petition  on 
OCTG  from  Canada  and  have  found 
.that  it  meets  those  requirements. 
Therefore,  we  are  initiating  the 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Canada  of 
OCTG,  as  described  in  the  'Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  October  15, 
1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  "oil  country  tubular        -^ 


goods",  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  use 
in  drilling  for  oil  or  gas.  These  products 
include  oil  well  casing,  tubing,  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  (such  as  proprietary) 
specifications  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 
States.  Annotated  (TSUSA)  under  item 
numbers  610.3216.  610.3219.  610.3233. 
610.3234.  610.3242.  610.3243.  610.3249. 
610.3252.  610.3254.  610.3256.  610.3258. 
610.3262.  610.3264.  610.3721.  610.3722. 
610.3751.  610.3925,  610.3935,  610.4025. 
610.4035,  610.4225,  610.4235,  610.4325. 
610.4335.  610.4942.  610.4944.  610.4946. 
610.4954.  610.4955.  610.4956.  610.4957. 
610.4966.  610.4967.  610.4968.  610.4969. 
610.4970.  610.5221,  610.5222.  610.5226. 
610.5234.  610.5240,  610.5242.  610.5243. 
and  610.5244.  This  investigation  includes 
oil  country  tubular  goods  that  are  in 
both  Hnished  and  unHnished  condition. 

Allegations  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Canada  of  OCTG  receive  benefits 
under  the  following  programs  which 
constitute  subsidies.  We  are  initiating 
an  investigation  on  the  following 
allegations; 

•  Government  grants  for  the  purchase 
of  certain  fixed  assets; 

•  Loans  on  terms  inconsistent  with 
commercial  considerations; 

•  Industrial  and  Regional 
Development  Program  (IRDP); 

•  Low  interest  loans  under  the 
Enterprise  Development  Program  (EDP); 

•  Program  for  Export  Mari(et 
Development  (PEMD); 

•  Promotional  Projects  Program: 

•  Investment  Tax  Credit: 

•  Community-Based  Industrial 
Adjustment  Program  (CIAP); 

•  Ontario  Development  Corporation 
Export  Support  Loans; 

•  Other  Ontario  Development 
Corporation  loans  and  loan  guarantees 
on  terms  inconsistent  with  commercial 
considerations; 

•  Programs  sponsored  by  the  Alberta 
Opportunity  Company  and  the 
Saskatchewan  Economic  Development 
Corporation:  and 

•  Department  of  Regional  Industrial 
Enterprises  Subsidiary  Agreements. 

We  are  not  initiating  on  the  following 
allegation: 

Enterprise  Development  Program — 
Grants  and  Loan  Insurance 

Petitioners  allege  that  the  government 
of  Canada  provides  grants  and  loan 
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insurance  to  Rnance  plant  expansion 
and  modemization^to  implement 
productivity  imfrrovements  and/or 
product  or  process  innovations  and  to 
cover  the  cost  of  market  feasibility 
studies,  and  development  proposals.  In 
a  past  investigation,  the  Department 
found  this  program  not  to  be 
counter\'ailable  (see  "FinalNesative 
Countervailing  Duty  Determinations: 
Certain  Softwood  Products  from 
Canada"  (48  FR  2415ft  May  3t,  19B3)). 
Petitioners  have  not  presented  new 
evidence  nor  have  they  alleged  changed 
circumstances  with  respect  to  this 
program. 

Allegatioa  of  Critical  CirGumstanc8» 

Petitioners  allege  that  critical 
circumstances  exist  with  respect  to 
imports  of  OCrC  from  Canada.  They 
claim  that  the  products  under 
investigation  benefit  from  export 
subsidies  that  are  inconsistent  with  the 
Agreement  (the  Subsidies  Code),  and 
that  imports  have  been  massive  ov'era 
relatively  short  period.  We  will 
determine  whether  critical 
circumstances  exist  with  respect  to 
these  imports  in  out  prelimmary  and 
final  detei-minations. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  ail  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms,  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Detenninatian  by  ITC 

The  rrC  will  determine  by  September 
5, 1985,  whether  there  is  a  reasonable 
indication  that  imports  of  OCTC  from 
Canada  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
proced'ores. 
Gilltert  B.  Kaplan. 

.Acting  Deputy  Asaistant  Secretary  foi  Uaport 
A  dm  inistn:tion. 

August  12. 1985. 
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Initiation  of  CountervaiUnft  Duty 
Investigation;  Oil  Country  Tubular 
Goods  From  Taiwan 

agency:  Import  Administration, 
Inlernational  Trade  Adnuntjttrcition. 
Commerce. 

action:  Notice. 

SUMMMIV:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Taiwan  of  oil  country  tubular  goods 
(OCTG),  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  Intematioaal  Trade 
ConunissioQ  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Taiwan 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  The  petition 
also  alleges  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  The  ITC  will 
make  its  preliminary  determination  on 
or  before  September  5. 1985.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  October  15. 1985. 

EFFECTIVE  DATE:  August  19,  1965. 
FOR  FURTHCR  MRMHMATIOM  COWTACT: 

Terry  Link  or  Barbara  Tillman,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Conuoerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone:  (20^ 
377-0189  or  377-2438. 

SUPPLBNENTADV  INFOfMHATNMr 
The  Petitioa 

On  July  2Z  1985,  we  received  a 
petiticHi  in  proper  form  filed  by  Lone 
Star  Steel  Company  and  CF  h  I  Steel 
Corporation  which  produce  OCTG.  In 
compliance  writh  the  filii^  requirements 
of  S  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26).  the  petition  allies  that 
manufacturers,  producers,  or  exporters 
in  Taiwan  of  OCTG  receive  subsidies 
within  the  meaning  of  section  701  of  the 
Act.  In  addition,  ttie  petition  alleges  that 
"critical  circumstances"  exist  within  the 
meaning  of  section  703fe)(1)  of  the  Act. 

Since  Taiwan  is  entitled  to  an  injury 
determination  under  section  701(b)  of 
the  Act.  the  ITC  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  Taiwan  laalerially 


injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailrnf  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  OCTG 
from  Taiwan  and  have  found  that  it 
meets  those  requirements.  Therefore,  we 
are  initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Taiwan  of  OCTG,  as  described  in  the 
"Scope  of  hivestigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  October  15. 
1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  "oil  country  tubular 
goods",  which  are  hollow  steel  product* 
of  circular  cross-section  intended  for  use 
in  drilling  for  oil  or  gas.  These  products 
include  oil  well  casing,  tubing,  and  drill 
pipe  of  carbon  or  alloy  steel,  w^hether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  (such  as  proprietary) 
specifications  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 
States.  Annotated  (TSUSA)  under  item 
numbers  610.3216.  610.3219.  610.3233, 
610.3234,  610.3242,  610.3243,  610J249. 
61Q.325Z  6ia3254,  610.3256,  610.3258. 
610.3262.  610.3264.  610.3721.  810.3722. 
610.3751,  610.3925.610.3935.  6ia4Q25, 
610.4035.  610.4225,  6ia4235,  610.4325, 
610.4335.  610.4942,  610.4944.  610.4946, 
610.4954,  610.4955.  610.4956.  610.4%7. 
610.4966,  6104967.  610.4968.  6ia49iS. 
610.4970.  610.5221.  610.5222.  eia522a. 
610.5234.  610.5240,  610.5242,  6103243. 
and  610.5244.  This  investigation  includes 
oil  country  tubular  goods  that  are  in 
both  finished  and  unfinished  conditkui. 

Allegations  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  experters 
in  Taiwan  of  OCTG  receive  beiMfits 
under  the  following  programs  which 
constitute  subsidies.  We  are  initiating 
an  investigatibn  on  the  following 
allegations: 

•  Preferential  Eicport  Financing: 

•  Export  Loss  Reserves; 

•  Tax  Exemptions  for  Export  Sales: 

•  Preferential  Prices  for  Raw 
Materials: 
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•  Domestic  Benefits  Under  the  SEI; 
— Preferential  Income  Tax  Rate  Ceilings: 
— Accelerated  Depreciation  and  Tax 

Holidays; 
— Tax  Deduction  for  Investment  in 

Production  Equipment; 
— Duty  Exemption  and  Deferral  on 

Imported  Equipment;  and 
— Preferential  Long-Term  Loans. 

We  are  not  initiating  on  the  following 
allegations: 

1.  Equity  Infusions 

Petitioners  allege  that  Article  84  of  the 
SEI  permits  Taiwan  authorities  to 
establish  a  development  fund  to  be  used 
for  sole  or  joint  investments  in 
important  enterprises.  Although 
petitioners  provided  no  information  that 
the  Taiwan  authorities  invested  in 
FEMCO  or  that  FEMCO  is  unequity- 
worthy.  they  request  that  the 
Department  examine  whether  FEMCO 
has  received  equity  infusions  through 
this  program. 

In  our  "Subsidies  Appendix"  attached 
to  the  notice  of  "Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order:  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina"  which  was  published  in  the 
April  26. 1984.  issue  of  the  Federal 
Register  (49  FR  18006),  we  state  that 
government  equity  ownership  per  se 
does  not  confer  a  subsidy.  Government 
ownership  confers  a  subsidy  only  when 
it  is  on  terms  inconsistent  with 
commercial  considerations.  Since 
petitioners  have  provided  no 
information  that  the  authorities  in 
Taiwan  have  made  equity  investments 
in  FEMCO  or  that  any  such  investments 
are  inconsistent  with  commercial 
considerations,  we  are  not  initiating  on 
this  allegation. 

2.  Raw  Material  Import  Duty 
Exemptions 

Petitioners  allege  that  the  OCTG 
industry  in  Taiwan  benefits  from  the 
preferential  exemption  from,  or 
reduction  of,  import  duties  on  raw 
materials  that  are  reexported.  Under 
both  U.S.  law  and  the  General 
Agreement  on  Tariffs  and  Trade,  the 
remission  of  customs  duties  due  on 
imported  items  which  are  physically 
incorporated  into  exported  final 
products  is  not  regarded  as  a  subsidy. 
Since  this  allegation  does  not  constitute 
a  subsidy,  we  are  not  initiating  on  it. 

Allegation  of  Critical  Circumstances 

Petitioners  allege  that  critical 
circumstances  exist  with  respect  to 
imports  of  OCTG  from  Taiwan.  They 
claim  that  the  products  under 
investigation  benefit  from  export 
subsidies  that  are  inconsistent  with  the 


Agreement  (the  Subsidies  Code),  and 
that  imports  have  been  massive  over  a 
relatively  short  period.  We  will 
determine  whether  critical 
circumstances  exist  with  respect  to 
these  imports  in  our  preliminary  and 
final  determinations. 

Notification  of  FTC 

Section  702(d)  of  the  act  requires  us  to 
notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assisant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
5, 1985,  whether  there  is  a  reasonable 
indication  that  imports  of  OCTG  from 
Taiwan  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
August  12, 1985. 
|FR  Doc.  85-19753  Filed  8-16-85;  8:45  am) 
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(A-455-^02] 

Termination  of  Antidumping  Duty 
Investigation;  Carbon  Steel  Plate  From 
Poland 

AGENCY:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  In  a  letter  dated  August  5, 
1985,  petitioner  withdrew  its 
antidumping  duty  petition,  filed  on 
December  19. 1984,  on  carbon  steel  plate 
from  Poland.  Based  on  the  withdrawal, 
we  are  terminating  the  investigation. 
EFFECTIVE  DATE:  August  19, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Tambakis,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230:  telephone:  (202)  377-4136. 


SUPPLEMENTARY  INFORMATION: 
Case  History 

On  December  19, 1984,  we  received  a 
petition  from  United  States  Steel 
Corporation,  on  behalf  of  the  U.S. 
industry  producing  carbon  steel  plate. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  International  Trade 
Commission  (ITC)  of  our  action  and 
initiated  the  investigation  on  January  8, 
1985  (50  FR  1915).  On  February  4. 1985. 
the  ITC  found  that  there  was  a 
reasonable  indication  that  imports  of 
carbon  steel  plate  fitim  Poland 
materially  injure,  or  threaten  material 
injury  to.  United  States  industry. 

Scope  of  Investigation 

The  product  under  investigation  is 
carbon  steel  plate  which  covers  hot- 
rolled  carbon  steel  products  whether  or 
not  corrugated  or  crimped:  not  pickled: 
not  cold-rolled;  not  in  coils;  not  cut,  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal  and  not  clad;  0.1875  inch  or 
more  in  thickness  and  over  8  inches  in 
width:  as  currently  provided  for  in  items 
607.6620  and  607.6625  or  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  Semifinished 
products  of  solid  rectangular  cross 
section  with  a  width  at  least  four  times 
the  thickness  and  processed  only 
through  primary  mill  hot-rolling  are  not 
included. 

Withdrawal  of  Petition 

In  a  letter  dated  August  5, 1985, 
petitioner  notified  us  that  it  was 
withdrawing  its  December  19, 1984 
petition,  and  requested  that  the 
investigation  be  terminated.  Under 
section  734(a)  of  the  Tariff  Act  of  1930, 
as  amended  by  section  604  of  the  Trade 
and  Tariff  Act  of  1984  (the  Act),  upon 
withdrawal  of  a  petition,  the 
administering  authority  may  terminate 
an  investigation  after  giving  notice  to  all 
parties  to  the  investigation.  This 
withdrawal  is  based  on  a  bilateral 
arrangement  with  the  Government  of 
Poland  to  limit  the  volume  of  imports  of 
this  product.  We  have  assessed  the 
public  interest  factors  set  out  in  section 
734(a)  of  the  Act  and  consulted  with 
potentially  affected  producers,  workers, 
consuming  industries,  and  with  the  ITC. 
On  the  basis  of  our  assessment  of  the 
public  interest  factors  and  our 
consultations,  we  have  determined  that 
termination  would  be  in  the  public 
interest. 

We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioner's 
withdrawal  and  our  intention  to 
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terminate.  For  these  reasons,  we  are 
terminating  our  investigation. 

Diiled:  August  12.  1985. 
Gilbert  B.  Kaplan, 

Ac  til!};  Deputy  Assistant  Secretary-  for  Import 
Administration. 

|FR  Doc.  85-19699  Filed  B-16-85:  8:45  am| 
BILLING  COOe  3$10-OS-« 


IA-357-501J 

Oil  Country  Tubular  Goods  From 
Argentina;  Initiation  of  Antidumping 
Duty  Investigation 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
fiied  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  oil 
country  tubular  goods  (OCTG)  from 
Argentina  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industr>-.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
September  5. 1985.  and  we  will  make 
ours  on  or  before  December  30. 1985. 
EFFECTIVE  DATE:  August  19.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Sackett:  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administation.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230:  telephone:  (202)  377-1778. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  July  22. 1985.  we  received  a 
petition  in  proper  form  filed  by  Lone 
Star  Steel  Company  and  CF&I  Steel 
Corporation.  In  compliance  with  the 
filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleges  that  imports  of  the 
subject  merchandise  from  Argentina  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  Slates  industry.  The 
petition  also  alleges  that  sales  of  the 


subject  merchandise  are  being  made  at 
less  than  the  cost  of  production. 
Petitioners  were  unable  to  obtain  price 
information  for  U.S.  sales.  Therefore, 
they  calculated  United  States  price 
based  on  the  Customs  value  for 
Argentine  imports  of  the  merchandise 
during  the  fourth  quarter  1984  and  first 
quarter  1985.  with  deductions  for 
estimated  inland  freight  costs  in 
Argentina.  Since  petitioners  also  were 
unable  to  secure  home  market  or  third 
country  prices  for  the  merchandise 
subject  to  this  investigation,  foreign 
market  value  was  based  on  Lone  Star 
Steel's  costs  for  the  merchandise 
adjusted  for  cost  differences  in  certain 
production  inputs  in  Argentina.  Using 
this  comparison,  petitioner  allege 
dumping  margins  ranging  from  42  to  113 
percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on  OCTG 
from  Argentina  and  have  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  732  of  the  Act.  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
OCTG  from  Argentina  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value. 

Petitioners  also  allege  that  there  are 
no  home  market  sales  and  that 
substantially  all  third  country  sales  are 
at  prices  below  the  cost  of  production. 
Petitioners  relied  on  the  final 
determination  in  the  antidumping 
investigation  of  OCTG  from  Argentina. 
50  FR  12595  (March  19. 1985)  which 
included  a  finding  of  sales  below  the 
cost  of  production.  However,  that 
finding  was  made  with  respect  to  the 
investigatory  period.  January  1. 1984  to 
June  30, 1984.  In  its  petition  in  the 
present  investigation,  petitioners  have 
supplied  no  information  with  respect  to 
more  recent  home  market  or  third 
country  sales.  Nor  have  they  offered  any 
information  that  would  lead  us  to 
conclude  that  there  has  been  no  change 
from  the  earlier  period.  Consequently, 
we  conclude  that  at  this  time,  we  do  not 
have  reasonable  grounds  to  believe  or 
suspect  that  sales  are  being  made  below 
the  cost  of  production. 


If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  December  30, 1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  "oil  country  tubular 
goods"  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  use 
in  drilling  for  oil  or  gas.  These  products 
include  oil  well  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  specifications  (such  as 
proprietary),  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  610.326. 
610.3219.  610.3233.  610.3234.  610.3242. 
610.3243.  610.3249.  610.3252.  610.3254. 
610.3256.  610.3258.  610.3262.  610.3264. 
610.3721.  610.3722.  610.3751.  610.3925. 
610.3935.  610.4025.  610.4035.  610.4225. 
610.4235,  610.4325,  610.4335.  610.4942. 
610.4944.  610.4946,  610.4954,  610.4955. 
610.4956.  610.4957.  610.4966.  610.4967. 
610.4968.  610.4969,  610.4970,  610.5221, 
610.5222,  610.5226,  610.5234,  610.5240. 
610.5242.  610.5243.  and  610.5244. 

This  investigation  includes  OCTG  that 
are  in  both  finished  and  unfinished 
condition. 

Notincation  of  ITC 

Section  723(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
5. 1985.  whether  there  is  a  reasonable 
indication  that  imports  of  OCTG  from 
Argentina  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  its  determination  is 
negative,  the  investigation  will 
terminate:  otherwise,  it  will  proceed 
according  to  the  statutory  procedures. 

Duted:  August  12. 1985. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

jFR  Doc.  85-19696  Filed  ft-16-85;  8:45  am] 
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(A-122-SM] 

Oil  Country  Tubular  Goods  From 
Canada;  Initiation  of  Antidumping  Duty 
Investigation 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  oil 
country  tubular  goods  from  Canada  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
September  5, 1985,  and  we  will  make 
ours  on  or  before  December  30, 1985. 
EFFECTIVE  DATE:  August  19. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  O'Mara,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230;  telephone:  (202)  377-1168. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  July  22, 1985,  we  received  a 
petition  in  proper  form  filed  by  Lone 
Star  Steel  Company  and  CF  &  I  Steel 
Corporation.  In  compliance  with  the 
filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleges  that  imports  of  the 
subject  merchandise  from  Canada  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  thfe  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 
Petitioners  also  allege  the  existence  of 
critical  circumstances. 

The  petitioners  based  United  States 
price  on  price  quotes  for  Canadian 
OCTG  selling  in  the  U.S.  market  during 
late  1984  and  the  first  half  of  1985.  They 
deducted  from  these  price  quotes 
estimated  amounts  for  a  six  percent 
distributor's  commission,  freight  and 
U.S.  customs  duty  to  arrive  at  a  net  U.S. 
price  for  each  item.  Petitioners  also 
calculated  a  weighted-average  customs 
value  for  carbon  steel  and  alloy  casing 


and  tubing  based  on  Department  of 
Commerce  import  statistics  for  the  first 
quarter  of  1985. 

The  petitioners  based  foreign  market 
value  upon  actual  price  quotes  for  sales 
of  OCTG  in  Canada.  The  net  home 
market  prices  were  arrived  at  by 
deducting  estaimted  freight  and  a  six 
percent  distributors  mark-up  from 
actual  price  quotes  for  the  first  half  of 
1985.  Petitioners  also  alleged  sales  of 
Canadian  OCTG  below  the  cost  of 
production  based  on  a  comparison  of 
the  net  home  markets  prices  to  the 
estimated  Canadian  costs.  They 
estimated  Canadian  production  costs  for 
each  of  four  representative  types  of 
OCTG  by  adjusting  Lone  Star's 
production  costs  for  known  differences 
in  inputs  and  capacity  utilization  rates 
in  Canada.  Petitioners  presented  these 
costs  as  applied  to  an  integrated 
producer  and  a  nonintegrated  producer. 
The  integrated  producer's  costs  were 
estimated  by  adjusting  Lone  Star's  costs 
to  take  into  account  known  differences 
in  U.S.  and  Canadian  input  prices.  The 
nonintegrated  producer's  costs  were 
estimated  by  adjusting  Lone  Star's  costs 
of  converting  hot-rolled  sheet  into 
OCTG  to  take  into  account  known 
differences  in  Canadian  and  U.S.  input 
prices,  and  adding  to  these  conversion 
costs  the  cost  of  purchased  hot-rolled 
sheet. 

Based  on  a  comparison  of  each  net 
U.S.  price  with  its  estimated  foreign 
market  value,  petitioners  allege  dumping 
margins  ranging  from  4.19  to  129.34 
percent.  Petitioners  also  calculated 
dumping  margins  based  on  a 
comparison  of  the  average  customs 
value  of  OCTG  imported  from  Canada 
in  the  first  quarter  of  1985  and 
constructed  values.  Based  on  these 
comparisons,  petitioners  alleged 
dumping  margins  ranging  from  1.36  to 
117.24  percent  for  integrated  producers 
and  from  40.85  to  82.75  percent  for 
nonintegrated  producers. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  oil 
country  tubular  goods  from  Canada  and 
have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the  Act 
and  §  353.36(a)  of  the  Commerce 
Regulations  (19  CFR  353.36b(a)). 
Therefore,  in  accordance  with  section 
732  of  the  Act,  we  are  initiating  an 
antidumping  duty  investigation  to 


determine  whether  oil  country  tubular 
goods  from  Canada  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  We  will  also 
investigate  the  allegation  that  the  home 
market  sales  are  below  the  cost  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  Deceml>er  30, 1985. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  "oil  country  tubular 
goods"  which  are  hollow  steel  products 
of  circular  cross  section  intended  for  use 
in  drilling  for  oil  or  gas.  These  products 
include  oil  well  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  (such  as  proprietary) 
specifications  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA):  610.3216. 
610.3219.  610.3233.  610.3234.  610.3242. 
610.3243t  610.3249.  610.3252,  610.3254, 
610.3256,  610.3258.  610.3262.  610.3284. 
610.3721,  610.3722.  610.3751,  610^25. 
610.3935,  610.4025,  610.4035.  610.4225. 
610.4235.  610.4325.  610.4335.  610.4942, 
610.4944.  610.4946.  610.4954.  610.49S5. 
610.4956,  610.4957,  610.4966,  610.4967, 
610.4968,  610.4909,  610.4970,  610.5221. 
610.5222,  610.5226,  610.5234,  ei0.524a 
610.5242,  610.5243,  610.5244. 

Allegation  of  Critical  Circumstances 

Petitioners  allege  that  critical 
circumstances  exist  with  respect  to 
imports  of  OCTG  from  Canada.  We  will 
determine  whether  critical 
circumstances  exist  with  respect  to 
these  imports  in  our  preliminary  and 
final  determinations. 

NotificatioD  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  detemination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  the 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
5, 1985,  whether  there  is  a  reasonable 
indication  that  imports  of  oil  country 
tubular  goods  from  Canada  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
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determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 

Dated:  August  12. 1985. 
GilbeH  B.  KapUn. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc  85-19697  Filed  8-16-85:  8:45  amj 
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IA-5S3-S051 

Oil  Country  Tubular  Goods  From 
Taiwan;  Initiation  of  Antidumping  Duty 
Investigation 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  oil 
country  tubular  goods  (OCTG)  from 
Taiwan  are  being,  or  are  likely  to  be. 
sold  in  the  United  Stales  at  less  than  fair 
value.  The  petition  also  contains  an 
allegation  of  critical  circumstances.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC). 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  FTC  will  make  its 
preliminary  determination  on  or  before 
September  5, 1985.  and  we  will  make 
ours  on  or  before  December  30. 1985. 
EFFECnVE  DATE:  August  19, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Kenkel;  Office  of  Investigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
D.C.  20230;  telephone:  (202)  377-4929. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  July  22, 1985,  we  received  a 
petition  in  proper  form  filed  by  Lone 
Star  Steel  Company  and  CF4I  Steel 
Corporation.  In  compliance  with  the 
filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 


injuiy,  to  a  United  States  industry.  The 
petition  also  alleges  that  sales  of  the 
subject  merchandise  are  being  made  at 
less  than  the  cost  of  production,  and  that 
critical  circumstances  exist.  Petitioners 
were  unable  to  obtain  price  information 
for  U.S.  sales.  Therefore,  they  calculated 
United  States  price  based  on  the 
customs  value  for  imports  from  Taiwan 
of  the  merchandise  during  the  fourth 
quarter  1984  and  first  quarter  1985  with 
deductions  for  estimated  inland  freight 
costs  in  Taiwan.  Since  petitioners  also 
were  unable  to  secure  home  market  or 
third  country  prices  for  the  merchandise 
subject  to  this  investigation,  foreign 
market  value  was  based  on  Lone  Star 
Steel's  costs  for  the  merchandise 
adjusted  for  cost  differences  in  certain 
production  inputs  in  Taiwan.  Using  this 
comparison,  petitioners  allege  dumping 
margins  ranging  from  175  to  213  percent. 
Petitioners  state  that  their  allegation  of 
sales  below  cost  of  production  is  based 
on  the  estimated  cost  of  producing 
OCTG  in  Taiwan  in  comparison  with 
prevailing  market  prices  for  OCTG 
during  the  first  quarter  of  1985  in  third 
country  markets.  The  third  country 
market  prices  were  not  specified. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  of  OCTG 
from  Taiwan  and  have  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  732  of  the  Act.  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
OCTG  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Although  the 
petitioners  alleged  that  home  market 
and  third  country  sales  are  being  made 
at  less  than  the  cost  of  production  of  the 
subject  merchandise  in  Taiwan,  they  did 
not  provide  adequate  home  market  or 
third  country  prices  on  which  to  base 
their  allegations.  Therefore,  we  will  not 
undertake  to  determine  whether  there 
are  sales  at  less  than  the  cost  of 
production  at  this  time.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  by 
December  30, 1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  "oil  country  tubular 
goods"  which  are  hollow  steel  products 
of  circular  cross  section  intended  for  use 


in  the  drilling  for  oil  or  gas.  These 
products  include  oil  well  casing,  tubing, 
and  drill  pipe  of  carbon  or  alloy  steel, 
whether  welded  or  seamless, 
manufactured  to  either  American 
Petroleum  Institute  (API)  or  non-API 
specifications  (such  as  proprietary),  as 
currently  provided  for  in  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  under  item  numbers 
610.3216,  610.3219,  610.3233.  610.3234. 
610.3242,  610.3243,  610.3249,  610.3252. 
610.3254.  610.3256.  610.3258,  610.3262, 
610.3264,  610.3721.  610.3722,  610.3751. 
610.3925.  610.3935.  610.4025.  610.4035. 
610.4225,  610.4235.  610.4325,  610.4335. 
610.4942.  610.4944.  610.4946,  610.4954. 
610.4955,  610.4956,  610.4957,  610.4966, 
610.4967.  610.4968.  610.4969,  610.4970. 
610.5221.  610.5222.  610.5226.  610.5234. 
610.52"40,  610.5242,  610.5243.  and 
610.5244.  The  investigation  includes 
OCTG  that  are  in  both  finished  and 
unfinished  condition. 

Allegation  of  Critical  Circumstances 

Petitioners  allege  that  critical 
circumstances  exist  with  respect  to 
imports  of  OCTG  from  Taiwan.  We  will 
determine  whether  critical 
circumstances  exist  with  respect  to 
these  imports  in  our  preliminary  and 
final  determinations. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
acess  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
5. 1985,  whether  there  is  a  reasonable 
indication  that  imports  of  OCTG  from 
Taiwan  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  its  determination  is 
negative,  the  investigation  will 
terminate:  otherwise,  it  will  proceed 
according  to  the  statutory  procedures. 

Dated:  August  9. 1985. 

Gilt>ert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  19698  Filed  8-16-85;  8:45  am) 
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Biotechnology  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Biotechnology 
Technical  Advisory  Committee  will  be 
held  September  23. 1985.  at  9:30  a.m.. 
Herbert  C.  Hoover  Building.  Room  3708. 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  D.C.  The  Committee 
advises  the  Office  of  Export 
Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
biotechnology  and  related  equipment  or 
technology. 

Agenda 

1.  Welcoming  remarks  by  the 
Chairman. 

2.  Introduction  of  members  and  guests. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Discussion  of  the  proposed 
definition  of  biotechnology. 

5.  Discussion  of  current  DOC  controls 
on  biotechnology  exports  (CCL  Groups  7 
and  9.  Interpretive  Notes  24  and  28). 

6.  Action  items  and  plans  for  next 
meeting. 

Executive  Session 

7.  Discussions  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  will  be  open  to 
the  public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
'present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  19. 
1985,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L.  94-^«)9.  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
U.S.  Department  of  Commerce, 
telephone:  (202)  377-4217.  For  further 


information  or  copies  of  the  minutes 

contact  Jess  M.  Bratton  (202)  377-2583. 

Dcited:  August  13. 1985. 

Milton  M.  Baltas, 

Director.  Technical  Programs  Staff.  Office  of 
Export  Administration. 

[FR  Doc.  85-19723  Filed  8-16-65;  8:45  amj 

WLUNO  CODE  3S10-0T-M 

Computer  Peripherals,  Components 
and  Related  Test  Equipment  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Computer 
Peripherals.  Components  and  Related 
Test  Equipment  Technical  Advisory 
Committee  will  be  held  September  24, 
1985,  at  9:30  a.m..  the  Herbert  C.  Hoover 
Building,  Room  5230. 14th  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  The  Committee  advises  the  Office 
of  Export  Administration  with  respect  to 
technical  questions  which  affect  the 
level  of  export  controls  applicable  to 
computer  peripherals,  components  and 
related  test  equipment  or  technology. 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Tutorial  by  3-M  Co.  on  optical 
recording  technology. 

4.  Briefing  by  DOC  on  the  new  Export 
Administration  Act  and  its  impact  on 
the  Committee. 

5.  Response  by  DOC  on  the  May  31 
letter  on  floppy  disks. 

6.  Report  on  membership  by  the 
Chairman  and  a  request  for  nominations 
for  committee  membership. 

7.  Preview  of  the  1985  Annual  Report. 

Executive  Session 

8.  Discussions  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  to 
the  public  on  the  basis  of  5  U.S.C. 
552b(c)(l)  was  approved  on  February  6, 
1984.  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  is  available  for  public  inspection 
and  copying  in  the  Central  Reference 
and  Records  Inspection  Facility.  Room 
6628,  U.S.  Department  of  Commerce, 
(202)  377-4217. 

For  further  information  or  copies  of 
the  minutes  call  (202)  377-2583.  >  ~ 


Dated:  August  13. 1985. 
Milton  M.  Baltas. 

Director,  Tectinical  Programs  Staff,  Office  of 
Export  Administration. 
(FR  Doc.  85-19724  Filed  8-16-85;  8:45  am| 
aaxMc  CODE  mio-ot-m 


National  Technical  Information 
Service 

Government-Owned  Inventions; 
AvailatMity  for  Ucensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce.  P.O.  Box  1423,  Springfield. 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
DougUs  |.  Campion, 

Office  of  Federai  Patent  Licensing,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 

Department  of  Agriculture 

SN  6-076,706  (4.513.528) 
Rope  Wick  Applicator 
SN  6-497.657  (4.515,780) 

Animal  Nutrition 
SN  6-742.485 
Method  for  Predicting  tKe 
Acceptability  of  Coarsely  Ground 
Beef 

Department  of  Commerce 

SN  6-300.830  (4,445.389) 

Long  Wavelength  Acoustic  Flowmeter 
SN  6-571.288  (4.520.320) 

Synchronous  Phase  Marker  and 
Amplitude  Detector 

Department  of  Health  and  Himian 
Services 

SN  6-708.517 
Blood  Lysis  and  Culture  System 

Department  of  the  Air  Force 

SN  6-329,558  (4,513,429) 
Sample  Data  Phase  Locked  Loop  for 
Adaptive  Doppier  Tracker 
SN  6-343,032  (4,518.759) 
Synthesis  of  Arylene  Siloxanylene 
Polymers  and  Copolymers 
SN  6-347.391  (4.516.858) 
Multiple  Site  Laser  Excited  Pollution 
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Monitoring  System 
SN  f>-347.749  (4,517.568) 

Angle  Set-On  Apparatus 
SN  6-361.016  (4,510,525) 
Stereoscopic  Video  Imagery 
Generation 
SN  6-388,327  (4.510,622) 

High  Sensitivity  Millimeter-Wave 
Measurement  Apparatus 
SN  6-388.574  (4.511,219) 

Kalman  Filter  Preprocessor 
SN  6-403.246  (4.520.504) 
Infrared  System  with  Computerized 
Image  Display 
SN  6-403,247  (4.511.228) 
Measurement  of  Visual  Contract 
Sensitivity 
SN  6-431,434  (4.517,517) 
Nickel-Cadmium  Battery  Conditioner 
and  Tester  Apparatus 
SN  6-431,866  (4,517,464) 

Sensor  System 
SN  6-439.439  (4.514.056) 
Acoustically  Tuned  Optical  Filter 
System 
SN  6-442.496  (4.514.758) 

Fall  Velocity  Indicator/Viewer 
SN  6-452,601  (4,511,220) 

Laser  Target  Speckle  Eliminator 
SN  6-471,550  (4,517,570) 
Method  for  Tuning  a  Phased  Array 
Antenna 
SN  6-478.589  (4,508.662) 
Pentafluorotelluriumoxide 
Fluorocarbons 
SN  6^86.477  (4,519,055) 

Optical  Disc  Transport  System 
SN  6^86.603  (4,520,364) 
Attachment  Method-Ceramic  Radome 
to  Metal  Body 
SN  6-529,412  (4,517,618) 
Protection  Circuitry  for  High  Voltage 
Drivers 
SN  6-566,352  (4.515.001) 

Variable  Radius  Lead  Former 
SN  6-577.391  (4,510.377) 

Small  Cartridge  Heater 
SN  6-643.140  (4.515.847) 
Erosion-Resistant  Nosetip 
Construction 
SN  6-741.644 
Arithmetic  Pipeline  for  Image 
Processing 
SN  fr-743,8S3 
Harmonic  Distortion  Reduction 
Technique  for  Data  Acquisition 
SN  6-744,593 
Liquid  Crystal  Non-Destructive 
Inspection  of  Metals 

Department  of  the  Army 

SN  6-455.36?  (4.508.929) 
Recovery  of  Alcohol  from  a 
Fermentation  Source  by  Separation 
Rather  than  Distillation 
SN  6-730.125 
Photosensitive  Cartidge  for  Weapons 
Zeroing  and  Marksmanship 
Training 


SN  6-732.335 

Forward  Field  Autotransfusion  Device 
SN  6-740.610 

Suture  Needle  Holder. 
(FR  Doc.  85-19717  Filed  8-16-85;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Limit  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Apparel  Products  Produced  or 
Manufactured  in  India 

August  14.  1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 

■published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  20, 

.  1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  December 
21, 1982.  as  amended,  between  the 
Governments  of  the  United  States  and 
India,  provides  for  the  borrowing  of 
yardage  from  the  succeeding  year's  limit 
(carryforward)  with  the  amount  used 
being  deducted  from  the  category  limit 
in  the  succeeding  year.  Under  the  terms 
of  the  bilateral  agreement,  as  amended, 
the  limit  established  for  cotton,  wool 
and  man-made  fiber  apparel  products  in 
Categories  330-359,  432-459,  and  630- 
659,  as  a  group,  produced  or 
manufactured  in  India  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1985,  is  being 
reduced  by  3,482,693  square  yeards 
.equivalent  to  111,007,307  square  yards 
equivalent  to  account  for  carryforward 
used  in  1984. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 


Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lefwhan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  14. 1985. 

Committee  for  \b»  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  20229 

Dear  Mr.  Commissioner:  On  December  21, 
1984.  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  of  cotton,  wool 
and  man-made  fiber  textile  products 
exported  during  the  twelvemonth  period 
beginning  on  January  1. 1985  and  extending 
through  December  31, 1985,  produced  or 
manufactured  in  India,  in  excess  of 
designated  limits.  The  Chairman  further 
advised  you  that  the  limits  are  subject  to 
adjustment.' 

Effective  on  August  20,  1985,  paragraph  1  of 
the  directive  of  December  21, 1984  is  hereby 
amended  to  include  an  adjusted  limit  of 
111,007.307  square  yards  equivalent.*  for 
Categories  330-359,  431-459,  630-659,  as  a 
group. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U  S.C.  553. 

Sincerely. 
Waller  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  85-19766  Filed  8-16-85:  8:45  am) 

BILLING  CODE  3S10-OR-M 


Import  Restraint  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fit>er 
Textile  Products  From  Malaysia  Under 
a  New  Bilateral  Agreement 

August  14.  1985. 

The  chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  20. 
1985.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist.  Office  of  Textiles  and 


'  The  term  "adjustment"  refers  to  those 
provisions  of  the  bilateral  agreement  lietween  the 
Govemmenis  of  the  United  States  and  tndia  which 
provide,  in  part,  thai:  (1)  group  and  specific  limits 
may  be  exceeded  by  designated  percentages  for 
swing,  carryover  and  carryforward,  and  (2) 
administrative  arrangements  or  adjustments  may  be 
made  to  resolve  problems  arising  in  the 
implementation  of  the  agreement. 

*  The  limit  has  not  t>een  adjusted  to  account  for 
any  imports  exported  after  December  31, 1984. 
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Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

The  Governments  of  the  United  States 
and  Malaysia  exchanged  notes  dated 
July  1, 1985  and  July  11, 1985  on  a  new 
Bilateral  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Agreement  beginning  on 
January  1, 1985  and  extending  through 
December  31, 1989  for  goods  exported 
during  that  period.  The  agreement 
establishes  speciflc  limits  for  cotton, 
wool  and  man-made  fiber  textile 
products  in  Categories  313.  331.  333/334/ 
335,  336,  338/339,  340,  341.  345.  347/348. 
438pt.  (only  women's  knit  shirts  and 
blouses).  445/446.  604.  638/639  and  640, 
produced  or  manufactured  in  Malaysia 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1985 
and  extends  through  December  31, 1985. 

In  the  letter  published  below  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  cotton, 
wool  and  man-made  firber  textile 
products  in  the  foregoing  categories  in 
excess  of  the  designated  twelve-month 
restraint  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  PR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  14, 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 
Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981;  pursuant  to  the  Bilateral 


Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  effected  by  exchange  of  notes 
dated  July  1,  and  July  11. 1985,  between  the 
Governments  of  the  United  States  and 
Malaysia:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  August  20, 1985,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Malaysia  and 
exported  in  1985,  in  excess  of  the  indicated 
restraint  limits: 


Category 

124110.  MmHt  ■ 

313 

13.000.000  square  yards. 

620.100  dozen  pairs. 

100.228  dozen  ol  nxtMch  not  more 
than  50.114  dozen  (hal  be  <n 
Caleoory  333  or  in  Category  335 
and  nd  more  than  45.103  dozen 
•hau  be  Caiegoiy  334. 

65000  dozen 

331 

333/334/336 - 

338. .._ 

338/339 

340 

510.000  dozen  o(  whicti  not  more 
•wn  199.402  dozen  stiaN  be  m 
Category  339. 

346  162  dozen 

341 „ _ 

345 

347/348 _... 

438p1.» _ 

445/446 _„ 

254.000  dozen 
74^50  dozen. 
208,850  dozen  o(  wtuctt  no)  more 

than  109.203  dozen  «haH  be  «i 

Category  348 
11.000  dozeiv 
26  000  dozen 

804 

638/639 

640 

1.365.854  poonda. 
222.263  dozen. 
260000  dozen 

■  The  lirnts  have  not  been  adjusted  to  reflect  any  imports 
exported  aher  December  31.  1984. 

'In  Category  438,  only  TSUSA  numbers  3831307. 
383.1309.  3832611.  383.5234,  383.5810.  383.6310. 
383.7724.  383  9540. 

In  carrying  out  this  directive,  entries  of 
wool  and  man-made  fiber  textile  products  in 
the  foregoing  categories,  except  Categories 
313.  336.  438  pt,'  638/639  and  640.  produced 
or  manufactured  in  Malaysia  which  have 
been  exported  to  the  United  States  during  the 
period  beginning  on  January  1, 1984  and 
extending  through  December  31, 1984,  shall, 
to  the  extent  of  any  unfilled  balances,  be 
charged  against  the  restraint  limits 
established  for  such  goods  during  that 
twelve-month  period.  In  the  event  the 
restraint  limits  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  be  subject  to  the  limits  set 
forth  in  this  letter.  Textile  products  in 
Categories  336,  438  pt,'  638/639,  and  640 
which  have  been  exported  before  January  1, 
1985  shall  not  be  subject  to  this  directive. 

The  restraint  limits  set  forth  above  are 
subject  to  adjustment  in  the  future  according 
to  the  provisions  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Malaysia  which  provide,  in  part, 
that:  (1)  specific  limits  or  sublimits  may  be 
exceeded  by  not  more  than  5  percent, 
provided  a  corresponding  reduction  in 
equivalent  square  yards  is  made  in  one  or 
more  other  specific  limits  during  the  same 
agreement  year  (2)  specific  limits  may  be 
adjusted  for  carryover  and  carryforward  up 
to  11  percent  of  the  applicable  category 


'  In  Category  438,  only  T.S.U.S.A.  numbers 
383.1307.  383.1309.  383.2511.  383.5234,  383.58ia 
383.6310.  383.7724.  383.9540. 


limits:  and  (3)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve 
problems  arising  in  the  implementation  of  the 
agreement.  Any  appropriate  adjustments 
under  the  provisions  of  the  bilateral 
agreement  referred  to  above  will  be  made  to 
you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709),  as  amended  on  April  7. 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924).  December 
14. 1983  (48  FR  55607),  December  30. 1963  (48 
FR  57584),  April  4, 1984  (49  FR  13397).  June  2a 
1984  (49  FR  26622).  July  16. 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affain 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  85-19767  Filed  8-16-85;  8:45  amj 
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Adjusting  ttie  Import  Restraint  Umit 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Paldstan 

August  14. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O  11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  14, 
1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  OHice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-^212. 

Background 

On  December  27. 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
50238).  announcing  the  establishment  to 
import  restraint  limits  for  certain 
categories  of  cotton  textiles  and  cotton 
textile  products,  including  cotton  gloves 
in  Category  331,  produced  or 
manufactured  in  Pakistan  and  exported 
during  1985.  The  limit  for  Category  331 
reflected  an  adjustment  for 
carryforward  applied  to  the  1984  limit 
for  the  category.  CITA  has  determined 
that  the  carryforward  was  not  used  in 
1984;  accordingly,  the  1985  limit  is  being 
increased  by  33,601  dozen  pairs,  the 
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amount  of  unused  carryforward,  to 
599.221  dozen  pairs. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  [48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 
16, 1964  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  I 


Chairmati.  Committee  for  the  Implementation 
of  Textile  Agreements. 

August  14. 1985. 

Committee  for  the  Implementation  of  Textile 
Agree  men  t« 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  21. 1984  which  directed 
you  to  prohibit  entry  of  certain  cotton  textiles 
and  cotton  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  1985. 

Effective  on  August  14, 1965.  the  directive 
of  December  21. 1964  is  hereby  further 
amended  to  include  the  following  adjusted 
restraint  limit  for  cotton  textile  products  in 
Category  331 :« 


Categwy 

Adjusted  i2.<Tio  rastaml 

331  

599.221  dozen  pairs 

'  Hw  imt  has  not  bMn  ai)|usled  to  retted  any  »npona 
exported  after  Ocsmber  3i.  1984 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-19768  Filed  8-16-85:  8:45  am) 
MLUNG  COOC  3910-OfMI 


'  The  Bilateral  CottonJTextile  Agreement, 
effected  by  exchange  of  notes  dated  March  9  and 
11. 1982.  as  amended,  between  the  Governments  of 
the  United  Slates  and  Pakistan,  provides,  among 
other  things,  thai:  (1)  Within  the  aggregate  limit 
specific  restuiint  limit*  may  be  exceeded  by 
designated  percentages:  (2)  specific  limits  may  be 
increased  for  carryover  and  carryforward:  and  (3) 
administrative  arrangements  or  adjustments  may  be 
made  to  resolve  problems  arising  in  the 
implementation  of  the  agreement. 


Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  With 
Bangladesh  on  Categories  335  and 
347/348 

August  14. 1985. 

On  July  29. 1985,  the  United  States 
Government,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  requested  the 
Government  of  Bangladesh  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  women's,  girls'  and 
infants'  cotton  coats  in  Category  335  and 
cotton  trousers,  slacks  and  shorts  in 
Category  347/348.  produced  or 
manufactured  in  Bangladesh. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  agreement  is 
reached  in  consultations  with 
Bangladesh,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  later  establish  limits  for  the  entry 
and  withdrawal  from  warehouse  for 
consumption  of  textile  products  in 
Categories  335  and  347/348.  produced  or 
manufactured  in  Bangladesh  and 
exported  to  the  United  States  during  the 
twelve-month  period  which  began  on 
July  29. 1985  and  extends  through  July 
28. 1986  at  levels  of  84.010  dozen 
(Category  335)  and  615.044  dozen 
(Category  347/348). 

Summary  market  statements  for  these 
categories  follow  this  notice. 

Anyone  wshing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  the  foregoing  categories 
is  invited  to  submit  such  comment  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman.  Committee  for 
the  Implementation  of  Textile 
Agreements.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230. 
Comments  or  information  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  Office  of 
Textiles  and  Apparel,  Room  3100,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  any  may  be  obtained  upon  written 
request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 


to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

BangladMh — Market  Statement 

Category  335—  Women 's.  Girls '.  and  Infants ' 
(WGI)  Cotton  Coats,  etc. 

|uly  1985. 

Summary  and  Conclusions 

United  States  imports  of  Category  335  from 
Bangladesh  were  83.000  dozens  in  the  year- 
ending  May  1985.  This  is  131  percent  higher 
than  the  36.000  dozens  imported  in  the 
previous  twelve  months.  These  imports 
compare  with  5.200  dozens  imported  in  1963. 
2.500  dozens  in  1982  and  less  than  600  dozens 
iniasi. 

These  increases  of  low  price  imports  have 
disrupted  the  market  in  this  category. 
Production 

U.S.  production  of  Category  335  coats 
averaged  1.5  million  dozens  during  the  First 
half  of  the  seventies  905.000  dozens  during 
the  second  half  and.  665.000  dozens  from  1980 
through  1983.  Production  in  1983  amounted  to 
661,000  dozens,  down  25  percent  from  the 
782.000  dozens  produced  in  1982.  Production 
in  1984  was  down  an  additional  21  percent 
from  1983.  Cuttings  of  women's  coats  and 
tailored  jackets  were  also  down  22  percent  in 
the  first  four  months  of  1985. 

Imports 

U.S.  imports  of  Category  335  from  all 
sources  were  at  a  record  level  of  2.177,000 
dozens  in  1984.  up  33  percent  from  the 
1,632,000  dozens  imported  in  1983.  Year- 
ending  May  1985  imports  were  up  10  percent 
from  the  same  period  In  1984.  Imports  grew  55 
percent  between  1980  and  1965. 

Import  Penetration 

During  the  first  half  of  the  seventies,  the 
ratio  of  imports  to  domestic  production  of 
Category  335  averaged  30  percent.  This 
almost  tripled  to  88  percent  during  the  last 
half  of  the  decade  and  rapidly  escalated  to 
246  percent  during  the  first  four  years  of  the 
eighties.  The  1964  ratio  reached  an  all  lime 
high  of  414.7  percent,  one  of  the  highest  ratios 
of  all  apparel  items. 

The  domestic  producers'  share  of  the 
market  for  domestically  produced  and 
imported  Category  335  declined  precipitously 
during  the  seventies  and  continued 
downward  in  the  early  eighties.  They 
accounted  for  only  19  percent  of  the  market 
in  1984. 

Bangladesh — Market  Statennent 

Categories  347/34&— Cotton  Trousers,  etc. 

July  1965. 

Summary  and  Conclusions 

United  States  imports  of  Categories  347/ 
348  from  Bangladesh  were  739.000  dozens  for 
the  year  ending  May  1985.  This  was  over 
twelve  times  greater  than  the  59,000  dozens 
imported  one  year  earlier.  In  the  first  five 
months  of  1985  Bangladesh  was  the  third 
largest  supplier  of  these  categories.  Imports 
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from  Bangladesh  were  232,000  dozens  for  full- 
year  1984.  20.000  dozens  in  19&3  and  less  than 
400  dozens  in  1982. 

The  substantial  growth  in  imports  from 
Bangladesh  creates  a  real  risk  of  market 
disruption  of  these  categories. 
U.S.  Market 

The  markets  for  domestically  produced  and 
imported  cotton  trousers  increased  by  close 
to  7  million  dozens  during  1982-1984.  Imports 
captured  over  85  percent  of  the  gain.  Since 
1982.  imports  have  increased  by  6  million 
dozens.  During  this  same  time  period,  the  U.S. 
producers'  share  of  the  cotton  trouser 
markets  declined  from  75  percent  to  68 
percent. 

U.S.  Production 

Cotton  trouser  production  was  up  in  1984, 
increasing  to  40,895,000  dozens  from 
39,715,000  in  the  previous  year.  Indicators  are 
that  U.S.  producers  are  facing  a  worsening 
position  in  1985.  Cuttings  of  men's  trousers 
were  down  S.l  percent  and  women's  trousers 
were  off  6.3  percent  for  the  fini  four  months 
of  1985.  Also,  average  weekly  man-hours  in 
the  men's  and  boys'  trouser  industry  during 
January-May  1985  were  off  by  7J9  percent 
compared  to  the  same  period  in  1984. 

Imports  and  Import  Penetration 

Imports  were  relatively  stable  during  the 
late  seventies  and  early  eighties.  However, 
they  increased  sharply  in  1983  and 
significantly  in  1984.  'The  ratio  of  imports  to 
domestic  production  increased  from  32.9 
percent  in  1982  to  45.5  percent  in  1983  to  46.9 
percent  in  1984, 

Duty-Paid  Value  and  U.S.  Producer's  Price 

Forty-three  percent  of  Bangladesh's  imports 
of  this  combined  category  entered  under 
Category  347  in  the  year  ending  May  1985. 
Over  70  percent  of  the  Category  347  imports 
entered  under  TSUSA  Number  379.6210— 
men's  and  boys'  cotton  shorts,  not  knit  or 
ornamented.  Over  75  percent  of  the  Category 
348  imports  entered  under  four  TSUSA 
numbers.  These  were  383.4726— WGI  other 
cotton  shoris,  not  knit  or  ornamented, 
383.4756 — girls  and  infants  cotton  trousers 
and  slacks,  corduroy,  not  knit  or  ornamented, 
383.4761 — women's  other  cotton  trousers, 
slacks,  etc.,  NSPF.  not  knit  or  ornamented 
and  383.4764 — other  girls  and  infants  cotton 
trousers  and  slacks,  not  knit  or  ornamented. 
These  trousers  entered  at  duty-paid  values 
well  below  the  U.S.  producer  prices  for 
comparable  trousers. 

(FR  Doc.  85-19769  Filed  8-16-85;  8:45  am] 
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Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  ttie 
Government  of  Hong  Kong  to  Review 
Trade  in  Category  637  (Man-Ma«le 
Fiber  Playsuits) 

August  14,  1985. 

On  August  1, 1985  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Hong  Kong  with  respect  to  Category  637, 
This  request  was  made  on  the  basis  of 


the  agreement,  effected  by  exchange  of 
notes  dated  June  23. 1962,  as  amended, 
between  the  Governments  of  the  United 
States  and  Hong  Kong  relating  to  trade 
in  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the  two 
governments,  the  United  States 
Government  may  request  the 
Government  of  Hong  Kong  to  limit 
exports  in  Category  637,  produced  or 
manufactured  in  Hong  Kong  and 
exported  to  the  United  States  during 
1965.  The  Government  of  the  United 
States  reserves  the  right  to  control 
imports  in  these  categories  at  the 
established  limit. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  637  is  invited 
to  submit  such  comments  or  information 
in  ten  copies  to  Mr.  Walter  C.  Lenahan, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW.. 
Washington,  D.C,  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Waller  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-19770  Filed  8-16-85;  8:45  am] 

WLUNO  CODE  ISie-OR-M 


Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  Witti  tt>e 
Govemntent  of  the  Repul>lic  of  Korea 
Concerning  Category  670  (Braided 
Luggage) 

August  14,  1985. 

On  July  29, 1965,  the  United  States 
Goverimient,  requested  the  Government 
of  the  Republic  of  Korea  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  braided  luggage  of  man- 


made  fibers  in  Category  670  pt  (only 
T.S.U.S.A.  number  706.3420).  produced 
or  manufactured  in  Korea. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  if  no  solution  is  agreed 
upon  in  consultations  with  Korea,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  Hmit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of  such 
products  produced  or  manufactured  in 
Korea  and  exported  to  the  United  States 
during  the  twelve-month  period  which 
began  on  )uly  29, 1985  and  extends 
through  July  28, 1986  at  a  level  of 
2,618.256  pounds. 

Anyone  wishing  to  comment  or 
provide  data  or  ii^ormation  regarding 
the  treatment  of  Category  670  pt  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Waller 
C.  Lenahan,  Chairman.  Committee  for 
the  Implementation  of  Textile 
Agreements.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW„ 
Washington.  D.C,  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Waller  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-19771  Filed  8-16-85;  8:45  am] 

BILLING  COOC  SSW-OS-II 


Requesting  Public  ConHnent  on 
Bilateral  Textile  Consultations  With  the 
RepubMc  of  Korea  To  Review  Trade  In 
Category  350 

August  14, 1985. 

On  July  31, 1985,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
the  Republic  of  Korea  with  respect  to 
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cotton  dressing  gowns  in  Category  350. 
This  request  was  made  on  the  basis  of 
the  agreement  of  December  1. 1982,  as 
amended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Korea  relating  to  trade  in  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  Korea,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
textile  products  in  Categor>'  350. 
produced  or  manufactured  in  Korea  and 
exported  to  the  United  States  during  the 
twelve-month  period  which  began  on 
January  1. 1985  and  extends  through 
December  31, 1985. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  this  category  from 
Korea  under  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile 
Agreement,  or  on  any  other  aspect 
thereof,  or  to  comment  on  domestic 
production  or  availability  of  textile 
products  included  in  the  category,  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman.  Committee  for 
the  Implementation  of  Textile 
Agreements.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW., 
Washington.  D.C.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
10  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Walter  C  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  85-19772  Filed  8-16-85:  8:45  am] 

MUJNC  CODE  3Sie-OR-M 


Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  the  Socialist  Federal 
Republic  of  Yugoslavia  on  Categories 
434  and  435 

August  14.  1985. 

On  July  31. 1985  the  Government  of 
the  United  States,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  requested 
consultations  with  the  Government  of 
the  Socialist  Federal  Republic  of 
Yugoslavia  to  enter  into  consultations 
concerning  exports  to  the  United  States 
of  men's  and  boys"  wool  coats  in 
Category  434  and  women's,  girls'  and 
infants'  wool  coats  in  Category  435. 
produced  or  manufactured  in 
Yugoslavia. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the  Socialist 
Federal  Republic  of  Yugoslavia,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Categories  434  and  435, 
produced  or  manufactured  in  Yugoslavia 
and  exported  to  the  United  States  during 
the  twelve-month  period  which  began 
on  July  31, 1985  and  extends  through  July 
30, 1986  at  respective  levels  of  7,603 
dozen  and  32.555  dozen. 

Summary  market  statements 
concerning  these  categories  follow  this 
notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607).  December  30.  1983 
(48  FR  57584).  April  4, 1984  (49  FK 
13397).  June  28. 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  434  and  435 
under  Article  3  of  the  Multifiber 
Arrangement  or  on  any  other  aspect 
thereof,  or  to  comment  on  domestic 
production  or  availability  of  textile 
products  included  in  the  categories,  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan.  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 


comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce  14th 
and  Constitution  Avenue.  NW.. 
Washington.  D.C.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Yugoslavia— Market  Statement 

Category  434— Other  Wool  Coals.  Men's  and 
Boys' 

July  1985. 

Summary  and  Conclusions 

U.S.  imports  of  Category  434— other  (than 
suit-type)  coats,  men's  and  t)oys'  from 
Yugoslavia  during  the  year  ending  May  1985 
were  7.872  dozens,  more  than  double  the 
imports  of  a  year  earlier.  Imports  of  this 
category  had  increased  from  3.315  dozens  in 
1983  to  7.713  dozens  in  1984. 

These  imports  are  disrupting  the  United 
States  market  and  are  impeding  the  orderly 
development  of  trade. 

U.S.  Production  and  Market  Share 

U.S.  production  in  1984  continued  the 
prevailing  downward  trend,  declining  from 
314.000  dozens  in  1983  to  293.000  dozens  in 
1984.  Production  In  1980  was  421,000  dozens. 
Imports  almost  tripled  from  1980  to  1984  and 
the  U.S.  producer's  share  of  the  market  for 
domestically  produced  and  imported 
Category  434  dropped  from  91  percent  to  71 
percent  over  the  period. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  434  doubled  from 
59.502  dozens  in  1983  to  119.309  dozens  in 
1984.  Imports  for  the  First  five  months  of  1985 
were  up  45.6  percent  from  January-May  1984. 
The  ratio  of  imports  to  domestic  production 
increased  geometrically  from  9.6  percent  in 
1982  to  19.1  percent  in  1983  to  40.6  percent  in 
1983.  The  sharp  increase  in  imports  in  1985 
into  a  soft  market  indicates  a  further  import 
penetration  in  1985. 

Duty-Paid  Values  and  U.S.  Producer's  Prices 

Approximately  82  percent  of  the  year 
ending  May  1985  imports  from  Yugoslavia 
entered  under  TSUSA  No.  379.8315— 
overcoats,  topcoats,  and  car  coats. 
Yugoslavia  was  the  second  largest  supplier  of 
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these  coats,  accounting  for  12.7  percent  of  the 
total  imports.  The  imports  from  Yugoslavia 
are  entered  at  duty-paid  values  below  the 
U.S.  producer  prices  for  comparable  coats. 

Yugoslavia— Maiket  Statamrat 

Category  435—  Women 's.  Girls '  and  Infanta ' 
(WGI)  Wool  Coata 

Summary  and  Conclusions 

Imports  of  WGI  wool  coats  from 
Yugoslavia  increased  more  than  six  fold 
during  the  year  ending  May  to  33.385  dozens. 
This  contrasts  with  the  1,795  dozens  imported 
in  calendar  year  1983.  During  the  twelve 
months  ending  May  1985.  Yugoslavia 
accounted  for  nearly  half  of  the  growth  in 
Category  435  imports  from  all  sources  and  it 
became  the  third  largest  supplier  of  WGI 
wool  coat  imports  to  the  United  States. 

These  imports  are  disrupting  the  United 
States  market  and  are  impeding  the  orderly 
development  of  trade. 

(Production 

U.S.  producers  faced  productfon  cutbacks 
in  1984  in  the  face  of  a  weak  market. 
Domestic  production  fluctuated  marginally 
during  1980-1984  averaging  about  1.164.000 
dozens  annually  during  this  period. 
Production  was  1,103.000  dozens  in  1984. 

U.S.  Market  and  Domestic  Producers  Share 

The  U.S.  WGI  wool  coat  market  slipped  to 
1,470.000  dozens  in  1984  from  a  Five  year  high 
of  1.544.000  dozens  in  1983.  Still,  the  1984 
level  was  above  the  five  year  annual  average 
of  1,406,000  dozens. 

Despite  the  relatively  strong  market,  the 
U.S.  producers'  share  declined  in  both  1983 
and  1984,  eroding  to  75  percent  in  the  latter 
year.  In  1980,  the  U.S.  market  share  was  86 
percent. 

Imports 

Imports  have  nearly  doubled  in  the  last 
five-years,  increasing  from  190,000  dozens  in 
1980  to  367,000  dozens  in  1984.  The  import-to- 
production  ratio  was  33.3  percent  in  1984 
compared  with  16.3  percent  in  1980.  Category 
435  imports  were  20  percent  higher  during  the 
year  ending  May  1985.  at  360.680  dozens,  than 
during  the  previous  twelve  months. 

Import  Values  and  U.S.  Producer  Price 

Eighty-nine  percent  of  the  Category  435 
imports  from  Yugoslavia  entered  under 
TSUSA  .\o.  383.7220— WGI  woven  wool 
coals,  other  than  suit-type,  not  ornamented 
and  over  4  dollars  per  pound. 
|FR  Doc.  85-19773  Filed  8-16-85:  8:45  am) 

BILLING  CODC  3S10-OR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee;  Meeting 

agency:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee,  DOD. 
ACTION:  Notice  of  closed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L. 


92-463,  as  amended  by  section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows: 

date:  16  October  1985.  9:00  a.m.  to  5:00 
p.m. 

ADDRESS:  The  DIAC.  Boiling  AFB.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lt.  Col.  Harold  E.  Linton.  USAF, 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee.  Washington.  D.C. 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(cKl).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  Advanced 
Air  Defense. 

Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  14, 1985. 
(PR  Doc.  85-19774  Filed  8-16-85:  8:45  am) 

WLLING  CODE  3t10-01-M 


Department  of  tt«e  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

August  8, 1985. 

The  USAF  Scientific  Advisory  Board's 
Foreign  Technology  Division  Advisory 
Group  will  meet  at  Wright-Patterson  Air 
Force  Base,  Ohio  on  October  10  and  11, 
1985.  The  meeting  will  convene  from 
8.00  a.m.  to  5:00  p.m.  on  October  10  and 
from  8:00  a.m.  to  1:00  p.m.  on  October  11. 

The  purpose  of  the  meeting  will  be  to 
receive  classified  briefings  and  advise 
on  the  feasibility  and  relevancy  of 
applying  artificial  intelligence  (AI) 
techniques  to  (a)  technical  intelligence 
analysis  and  (b)  high  volume  data 
processing.  Also,  the  structure  of  FTD's 
Mission  Analysis  program  will  be 
reviewed. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1]  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  202- 
697-8845. 
Patsy  |.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  19701  Filed  8-16-85  am) 

BILLING  CODE  NIO-OI-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Boartl  (ASB) 

Dates  of  meeting:  Tuesday  ft  Wednesday. 
10-11  September  1985. 

Times  of  Meeting:  0830-1630  hours 
September  10:  0600-1500  hours  September  11. 

Places:  Pentagon  2E715a  Washington,  DC 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Ballistic  Missile  Defense  Follow 
On  will  receive  numerous  briefings  from 
various  governmental  agencies.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5.  U.S.C 
specifically  subparagraph  (1)  thereof,  and 
Title  5.  U.S.C.  Appendix  1.  subsection  10(d). 
The  classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably  intertwined 
80  as  to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039  or  685-7046. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
|FR  Doc.  85-19726  Filed  8-16-85:  8:45  am] 

BtLLNM  CODE  snO-OS-M 


Defense  Contract  Audit  Agency 

Senior  Executive  Service;  Membership 
of  the  Defense  Contract  Audtt  Agency 
(DCAA)  Performance  Review  Bowd 

AGENCY:  Defense  Contract  Audit 
Agency,  DOD. 

action:  Notice  of  membership  of  the 
Defense  Contract  Audit  Agency 
Performance  Review  Board. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Contract  Audit  Agency.  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
to  the  Director,  Defense  Contract  Audit 
Agency,  regarding  final  performance 
ratings  and  performance  awards  for 
DCAA  SES  members. 

EFFECTIVE:  August  19, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  D.  Kriesch,  Personnel 
Management  Specialist,  Office  of  the 
Director  of  Personnel,  Defense  Contract 
Audit  Agency,  Department  of  Defense. 
Cameron  Station,  Alexandria,  VA,  (202) 
274-5798. 


33396 


Federal  Register  /  Vol.  50.  No.  160  /  Monday.  August  19.  1985  /  Notices 


tUf^uamnTikiw  infonmation:  In 

accordance  with  5  U.S.C.  4314(c)(4).  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  DCAA 
Performance  Review  Board.  They  will 
serve  a  one-year  term,  effective  upon 
publication  of  this  notice. 
Mr.  Peter  H.  Tovar— Chief.  Accounting 
and  Finance  Division,  Office  of  the 
Comptroller.  Defense  Logistics 
Agency 
Mr.  John  J.  Quill— General  Counsel, 

Defense  Legal  Services 
Mr.  Raymond  E.  Schmidt— Director. 
Contract  Audit  Management,  Office  of 
the  Assistant  Secretary  (Comptroller), 
Office  of  the  Secretary  of  Defense. 
John  van  Sanien. 
Assistant  Director.  Resources. 
[FR  Doc.  85-19676  Filed  8-16-«5;  8:45  amj 
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Department  of  ttte  Navy 

Performance  Review  Board 
Membership 

Pursuant  to  5  U.S.C.  4314(c)(4),  the 
Department  of  the  Navy  (DON) 
announces  the  appointment  of  members 
to  the  Don's  numerous  Senior  Executive 
Service  (SES)  Performance  Review 
Boards.  The  purpose  of  the  Boards  is  to 
provide  fair  and  impartial  review  of  the 
Senior  Executive  Service  performance 
appraisals  prepared  by  the  senior 
executive's  immediate  and  second  level 
supervisors:  to  make  recommendations 
to  the  Secretary  of  the  Navy  regarding 
acceptance  or  modification  of  the 
performance  rating,  transfer, 
reassignment,  or  removal  from  the  SES 
of  any  senior  whose  performance  is 
considered  to  be  unsatisfactory;  and  to 
make  nominations  for  financial 
performance  awards.  Composition  of  the 
particular  Boards  will  be  determined  on 
an  ad  hoc  basis  from  among  those 
individuals  listed  below. 

DetMrtment  of  the  Navy 

Nominees  for  Performance  Review  Board 
Membership 


Dr.  I.E.  Andrews 
Mr.  E.P.  Angrist 
COMOC.E.  Armstrong. 

USN 
Mr.  LW.  Amy 
Mr.  OR.  A»he 
Mr.  R.|.  Bametl 
Mr.  T.G.  Berlincourf 
Dr.  E.A.  Berman 
Mr.  I.T.  Bolos 
Mr.  j.N.  Bro%vn 
Mr.  R.S.  Buffum 
Mr  F.|.  Burchricid 
Mr.  R.  Biuow 
Mr.  C.H.  Clark 
CAPT.  W.G.  CaauUce. 

USN 


Dr.  T.  Coffey 

The  Honorable  R.H. 

Conn 
RADM  PC.  Conrad.  USN 
RADM  D.L  Cooper.  USN 
Mr.  S.  Cropsey 
Dr.  A.).  DiMascio 
Mr.  A.R.  DiTrapani 
Dr.  A.M.  Diness 
Mr.  H.L  Dixson 
Dr.  W.R.  Ellis 
RADM  W.;.  Fiimeran. 

USN 
Mr  H.L  neck 
COMO  R.D. 

Friichlcnicht.  USN 
Mr.  P.A.  Gale 


Mr.  R.G.  Garani 
Mr.  K£.  Goldstein 
Mr.  CV.  Gorsey 
Mr.  R.L  Haas 
Mr.  G.R.  Hamilton 
Mr.  K.a  Hancock 
Mr.  |.W.  Hardman 
Ms.  M.H.  Harris 
Mr.  W.R.  Haltabaugh 
Mr.  B.W.  Hays 
Dr.  LL  Hill 
Mr.  R.M.  Hillyer 
Mr.  P.M.  Hitch 
COMO  LJ.  Holloway. 

USN 
COMO  R.  Home.  USN 
Mr.  T.A.  lacobs 
Mr.  R.V.  Johnson 
RADM  J.P.  {ones.  Jr.. 

USN 
BGEN  ).R.  loy.  USMC 
Mr.  C.  Keightley 
Dr.  CV.  Kincaid 
Mr.  H.  Kitson.  Jr. 
CAPT  R.W.  Klementz. 

USN 
Dr.  R.A.  Ufande 
Mr.  ).A.  MacMillan 
Mr.  W.H.  Lindahl 
Mr.  A.C  Magruder 
Mr.  W.H.J.  Manthorpe 
Mr.  D.A.  Matteo 


Mr.  P.M.  Palermo 
Mr.  FA.  Phelps 
Mr.  A.S.  Prince 
Dr.  J.H.  Probus 
The  Honorable  E.A. 

Pyall 
COMO  H.S.  Quast,  USN 
Mr.  W.G.  Rae 
BGEN  G.M.  Reals. 

USMC 
Mr.  W.  Reese 
Mr.  D.W.  Rehorst 
Dr.  B.B.  Robinson 
Mr.  R.R.  Rojas 
Mr.  R.L  Rumpf 
Dr.  FJL  Saalfeld 
Mr.  P.R.  Sacilotto 
Mr.  H.R.  Saldivar 
Dr.  A.l.  Schindler      ■ 
Mr  P.  Schneider 
Dr.  PA.  Selwyn 
Mr.  R.L  Shaffer 
Dr.  J.J.  Shepard 
Mr.  F.L  Sheridan 
Mr.  J.N.  Shrader 
Mr.  W.T.  Skallerup.  Jr. 
Mr.  R.A.  Steele 
Mr.  F.S.  Stems 
Mr.  F.W.  Swofford 
Mr.  J.K.  Taussig.  Jr. 
COMO  J.D.  Taylor,  USN 
Mr.  R.O.  Thomas 


RADM  |.  McArthur.  USN  Mr.  D.  Turner 


Mr.  C.J.  Tumquist 
Mr.  C.G.  Untermeyer 
Dr.  B.  Waid 
Mr.  H.  Wang 
RADM  J.H.  Webber. 

USN 
Mr.  A.R.  Weiss 
Mr.  H.J.  Wilcox 
RADM  J.B.  Wilkinson. 

USN 
Mr.  W.N.  Williams 
Mr.  R.S.  Winokur 
Dr.  A.D.  Wood 
Mr.  F.E.  Wyant 
RADM  H.L.  Young.  USN 
Dr.  S.F.  Zometzer 


Mr.  M.K.  McElhaney 
COMO  D.W.  McKinnon, 

Jr..  USN 
Mr.  E.L  Messere 
Mr.  R.E.  Metrey 
Mr.  J.  Mills 
RADM  J.B.  Mooney.  Jr.. 

USN 
Dr.  M.K.  Moss 
Mr.  P.M.  Murphy 
Mr.  R.A.  Nagelhoul 
Mr.  H.J.  Nathan 
Mr.  C.P.  Nemfakos 
COMO  M.  Nielubowicz. 

USN 
Mr.  J.J.  O'Conor 
CAPT  R.P.  Onorate.  USN 
The  Honorable  M.R. 

Paisley 

For  additional  information,  contact:  Mr. 
Vincent  J.  Prantl,  Executive  Personnel  Section 
(OP-145C),  Office  of  the  Chief  of  Naval 
Operations,  Department  of  the  Navy, 
Washington,  D.C.  20350,  Telephone:  (202) 
694-5760. 

Dated:  August  14, 1985. 
W.F.  Roos.  Jr.. 

Lieutenant.  JACC.  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer. 
[FR  Doc.  85-19727  Filed  8-16-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

international  Energy  Program; 
Request  for  Comment  on  Proposed 
Approval  by  the  Secretary  of  Energy 
Pursuant  to  Section  5  of  ttw  Voluntary 
Agreement 

agency:  Department  of  Energy. 
action:  Publication  of  Notice  of 
Proposed  Approval  of  Participation  by 
U.S.  Oil  Companies  in  the  International 
Energy  Agency's  Fifth  Allocation 


Systems  Test,  and  Request  for 
Comment. 

summary:  a  draft  of  a  proposed  letter  of 
approval  with  respect  to  U.S.  oil 
company  participation  in  the  Fifth  Test 
of  the  International  Energy  Agency's 
Emergency  Oil  Allocation  Systems, 
along  with  operating  procedures  and 
recordkeeping  requirements  for  such 
participation,  is  being  published  for 
public  comment. 

DATE:  Written  comments  to  be 
submitted  by  September  6. 1985. 

ADDRESS:  Comments  should  be 
submitted  to  Samuel  M.  Bradley,  Deputy 
Assistant  General  Counsel  for 
International  Trade  and  Emergency 
Preparedness,  Department  of  Energy, 
Mail  Stop  6E-079.  Forrestal  Building. 
1000  Independence  Avenue.  SW,. 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  M.  Bradley.  Deputy  Assistant 
General  Counsel  for  International  Trade 
&  Emergency  Preparedness,  Room  6A- 
167.  GC-41.  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC.  20585,  (202)  252-2900. 

SUPPtfMENTARY  INFORMATION: 

Background:  The  International  Energy 
Program 

The  Agreement  on  an  International 
Energy  Program  (lEP).  TLAS  8272. 
November  18. 1984,  is  a  U.S.  Executive 
Agreement  entered  into  in  the  aftermath 
of  the  1973-74  Arab  oil  embargo 
targeted  at  the  U.S.  and  the  Netherlands. 
The  lEP  provided  for  creation  of  the 
International  Energy  Agency  (lEA)  as  an 
autonomous  agency  of  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD).  The  lEP's  main 
purposes  include  reducing  the  Free 
World  oil  consuming  nations' 
vulnerabihty  to  supply  disruptions  by 
encouraging  self-sufficiency  in  oil 
supplies;  avoiding  competition  for  short 
supplies  of  available  oil  during  a 
disruption  through  a  program  for 
equitably  allocating  those  supplies 
among  the  signatory  countries; 
establishing  a  comprehensive 
international  information  system;  and 
creating  a  forum  for  cooperation  with 
governments  and  consultation  with  oil 
companies.  There  now  are  21  member 
countries,  consisting  of  all  OECD 
members  except  France,  Finland  and 
Iceland,  and  collectively  accounting  for 
about  70%  of  Free  World  oil 
consumption. 

The  lEP  provides  that  the  lEA's 
Emergency  Sharing  System  can  be 
activated  whenever,  because  of  a 
serious  oil  supply  disruption,  the  group 
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as  a  whole  ("general  trigger")  or  any 
participating  country  ("selective 
trigger")  sustains  or  reasonably  can  be 
expected  to  sustain  a  7%  or  greater 
reduction  in  the  daily  rate  of  its  final  oil 
consumption.  In  the  general  trigger 
situation,  the  lEA  sharing  formula  would 
distribute  the  group  supply  shortfall 
among  lEA  member  countries  on  the 
basis  of  a  combination  of  (1)  a  specifled 
common  reduction  in  consumption 
within  each  member  country,  and  (2)  the 
relative  national  import-dependency  of 
the  member  countries  (with  the  more 
import-dependent  countries  taking  the 
greatest  losses  in  supplies).  The 
emergency  sharing  formula  establishes 
national  "supply  rights"  and  attributes 
"allocation  obligations"  and  "allocation 
rights"  to  the  individual  lEA  countries 
depending  on  whether  their  available  oil 
supplies  exceed  or  fall  short  of  their 
supply  rights.  A  country  having  an 
allocation  obligation  would  be  required 
to  supply,  to  other  lEA  countries  having 
allocation  rights,  that  quantity  of  oil 
equal  to  the  excess  over  its  supply  right. 

The  oil  industry  has  an  important 
advisory  and  functional  role  in  the  lEA, 
particularly  during  real  emergencies.  A 
number  of  U.S.  and  foreign  oil 
companies  have  agreed  to  serve  as  lEA 
"Reporting  Companies."  When  there 
appears  to  be  a  serious  possibility  that 
an  oil  supply  shortfall  will  develop,  the 
lEA  may  request  activation  of  its 
emergency  data  system,  which  calls  for 
the  Reporting  Companies  to  submit 
directly  to  the  lEA  comprehensive  data 
on  their  oil  imports  and  exports,  their 
indigenous  production  and  their 
inventories.  If  this  shortfall  in  fact 
should  develop  and  the  lEA's 
Emergency  Sharing  System  were 
activated  during  an  oil  supply  crisis, 
international  oil  allocation  is  expected 
to  be  accomplished  in  large  measure 
through  the  voluntary  supply  measures 
of  the  Reporting  Companies, 
coordinated  by  the  companies'  technical 
experts  serving  on  the  Industry  Supply 
Advisory  Group  (ISAG)  in  Paris. 

Antitrust  Approval  for  U.S.  Industry 
Participation  in  the  lEA's  Fifth 
Allocation  System  Test 

In  order  for  U.S.  Reporting  Companies 
and  their  employees  to  participate  in  lEP 
activities,  section  252  of  the  Energy 
Policy  and  Conservation  Act  (EPCA),  42 
U.S.C.  6272,  makes  available  to  U.S.  oil 
companies  a  limited  antitrust  defense 
and  a  breach  of  contract  defense  for 
actions  taken  to  carry  out  a  voluntary 
agreement  or  plan  of  action  to 
implement  the  allocation  and 
information  provisions  of  lEP.  A 
Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  lEP  (Volimtary 


Agreement)  was  approved  fay  the  U.S. 
Government  in  1976.  2  CCH  Federal 
Energy  Guidelines,  paragraph  15,845. 
Eighteen  U.S.  oil  companies  which  are 
Reporting  Companies  currently 
participate  in  the  Voluntary  Agreement. 
Pursuant  to  section  252  of  the  EPCA  the 
Secretary  of  Energy  monitors  the 
carrying  out  of  the  Voluntary  Agreement 
and  is  responsible  for  issuing  antitrust 
approvals  with  respect  thereto. 

U.S.  Voluntary  Agreement 
participants  have  been  requested  to 
assist  the  lEA  in  conducting  the  lEA's 
Fifth  Emergency  Oil  Allocation  Systems 
Test  (AST-5},  which  will  begin  with  the 
transmission  of  a  telex  by  the  lEA 
Secretariat  on  September  20. 1985. 
announcing  the  hypothetical  oil  supply 
disruption.  AST-5  is  primarily  a  training 
exercise,  involving  aspects  of  the  lEA 
Emergency  Sharing  System  which  were 
tested  in  prior  allocation  systems  tests. 
AST-5  also  will  test  certain  aspects  of 
the  lEA's  Emergency  Oil  Sharing  System 
that  have  not  been  tested  previously:  (1) 
It  will  consider  the  ability  of  the  lEA 
Emergency  Management  Organization  to 
readjust  voluntary  supply  arrangements 
late  in  a  monthly  allocation  cycle  if,  for 
any  reason,  some  portion  of  the  supply 
reallocation  plans  made  earlier  in  that 
allocation  cycle  should  fail  to  be 
implemented  by  the  oil  companies;  and 
(2)  a  recent  modification  to  the  lEA's 
established  procedures  for  resolving 
trade  data  discrepancies  which,  from 
the  available  data,  may  appear  to  exist 
among  lEA  countries,  or  among  oil 
companies  in  lEA  countries,  also  will  be 
reviewed. 

As  in  previous  lEA  allocation  systems 
tests.  Reporting  Companies  will 
participate  in  AST-5  in  several  ways. 
First,  Reporting  Company  employees 
will  staff  the  ISAG  in  Paris.  Second. 
Reporting  Companies  will  provide  the 
lEA  and  the  ISAG  with  historical  data 
on  their  imports,  exports,  indigenous 
production,  and  inventories  for  the 
period  covered  by  the  test.  Finally, 
Reporting  Companies  will  simulate  the 
carrying  out  of  certain  hypothetical 
supply  reallocation  measures;  in  this 
connection,  Reporting  Companies  may 
discuss  with  the  lEA,  the  ISAG  and 
other  Reporting  Companies,  information 
or  data  which  involves  or  may  involve 
confidential  or  proprietary  information 
or  data,  for  the  purpose  of  developing 
and  implementing  suitable  hypothetical 
reallocation  measures. 

Section  5(b)(1)  of  the  Voluntary 
Agreement  conveys  antitrust  protection 
to  the  participating  oil  companies  when, 
prior  to  an  actual  emergency,  they  take 
part  in  lEA  allocation  systems  tests;  this 
allows  them  to  simulate  in  a  systems 


test  all  of  the  kinds  of  supply  activities 
which  would  take  place  in  a  real 
emergency.  The  need  for  an  antitrust 
approval  letter  in  connection  with  such 
a  test  arises  because  of  the  possibility 
that  company  confidential  or  proprietary 
information  or  data  may  be  disclosed  in 
the  course  of  the  test.  On  this  subject 
section  5(b)  (2)  of  the  Voluntary 
Agreement  provides  that  disagregated, 
confidential  or  proprietary  information 
or  data  may  be  disclosed  by  the 
companies  in  a  test  only  to  the  extent 
approved  by  the  Secretary  of  Energy, 
after  consultation  with  the  Secretary  of 
State,  with  the  concurrence  of  the 
Attorney  General  after  he  has  consulted 
with  the  Federal  Trade  Commission.  The 
purpose  of  a  test  approval  letter  is  to  8«t 
out  the  scope  of  the  permission  granted 
for  the  disclosure  of  confidential  or 
propietary  information  or  data,  establish 
recordkeeping  and  reporting 
requirements,  and  describe  how  the  U.S. 
Government  will  monitor  the  test 

The  Department  of  Energy,  in 
cooperatioiT  with  the  staffs  of  the 
Department  of  Justice,  the  Department 
of  State  and  the  Federal  Trade 
Commission,  has  developed  the  drafts  of 
the  AST-5  approval  documents  which 
follow  below  and  which  are  published 
today  for  comment.  The  first  document 
published  herein  is  a  draft  letter  of 
approval  for  U.S.  oil  companies  which 
are  signatories  to  the  Voluntary 
Agreement  to  participate  in  AST-5.  This 
letter  sets  out  the  scope  of  permission 
granted  in  AST-5  to  participating  MS. 
oil  companies  and  personnel  of  these 
U.S.  oil  companies  for  the  disclosure  of 
confidential  or  proprietary  information 
or  data  in  connection  with  AST-5.  The 
second  document  published  herein,  an 
attachment  to  the  approval  letter,  is  the 
"operating  Procedures  and 
Requirements  for  Recordkeeping  by  US. 
Companies  in  the  Fifth  Allocation 
Systems  Test  (AST-5),"  which  the  U.S. 
participants  will  be  required  to  observe 
in  AST-5.  DOE's  regulations  at  la  CFR 
Part  209,  and  the  regulations  of  the 
Department  of  Justice  at  28  CFR  Part  Sd, 
are  applied  to  AST-5  through  these 
operating  procedures  and  recordkeeping 
requirements. 

The  proposed  approval  letter  is 
similar  to  that  which  was  issued  for  the 
previous  allocation  systems  test  held  in 
1983.  See  48  FR  20268  (May  5, 1983). 
However,  the  operating  procedures  and 
recordkeeping  requirements  used  in  the 
last  test  have  been  modified  to 
incorporate  improvements  that  have 
been  made  in  analogous  provisions  of 
the  most  recent  draft  of  a  new  "plan  of 
action"  to  implement  the  lEP  during  an 
actual  emergency,  which  provisions 
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themselves  earlier  were  improved  based 
on  experience  gained  in  the  previous 
lEA  systems  test.  Thus,  based  on  the 
most  recent  draft  plan  of  action 
considered  by  the  U.S.  oil  companies 
and  the  appropriate  Government 
agencies,  the  proposed  operating 
procedures  and  recordkeeping 
requirements  for  AST-5  include 
definitions  of  "U.S.  Voluntary 
Agreement  participant"  and  "Covered 
Foreign  Affiliate,"  and  establish 
recordkeeping  requirements  and  U.S. 
Government  monitoring  practices  for 
covered  foreign  affiliates  of  U.S. 
companies,  that  are  different  from  the 
requirements  and  practices  applicable  to 
their  U.S.  parent  companies. 

DOE  has  determined  that  utilization 
of  a  verbatim  transcript  for  portions  of 
the  test  is  practicable.  Accordingly,  as 
provided  in  section  252(c)(3)  of  EPCA  it 
is  contemplated  that  a  transcript  will  be 
taken  of  many  of  the  group  sessions 
during  AST-^.  In  addition.  U.S. 
Government  observers  will  maintain  a 
full  and  complete  record  of  AST-5  in  the 
form  of  memoranda,  documents  and 
communications  logs  of  U.S.  oil 
company  personnel  involved  in  the  test. 

Comment  Procedure 

Written  comments  regarding  the 
proposed  approval  letter  and 
recordkeeping  guidelines  will  be 
accepted  and  considered  if  received  by 
4:30  p.m.,  September  6, 1985.  Any  person 
submitting  written  comments  with 
respect  to  the  letter  and  recordkeeping 
requirements  should  submit  ten  (10) 
copies  to  Samuel  M.  Bradley,  Deputy 
Assistant  General  Counsel  for 
International  Trade  and  Emergency 
Preparedness,  Department  of  Energy. 
Mail  Stop,  6E-079,  Forrestal  Building. 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20585.  Comments 
should  be  identified  on  the  outside  of 
the  envelope  and  on  documents 
submitted  with  the  designation 
"Proposed  Approval  Letter  and 
Operating  Procedures/Recordkeeping 
Requirements  for  AST-5". 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be 
confidential  or  proprietary  must  be  so 
identified  and  submitted  in  writing,  in 
one  copy  only,  in  accordance  with 
procedures  set  forth  in  10  CFR  205.9(f). 
Any  material  not  accompanied  by  a 
statement  of  confidentiality  will  be 
considered  to  be  non-confidential.  The 
Department  of  Energy  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination. 


Issued  in  Washington,  D.C..  Aucust  14 
1985. 

|.  Michael  Fanvll. 

General  Counsel. 

Appendix 

Proposed  letter  from  the  Secretary, 
United  States  Department  of  Energy,  to 
United  States  Reporting  Companies. 

1.  The  International  Energy  Agency 
(lEA)  will  conduct  in  the  near  future  its 
Fifth  Allocation  Systems  Test  (AST-5), 
the  fifth  test  of  the  lEA  Emergency  Oil 
Sharing  System.  The  Department  of 
Energy  (DOE)  considers  AST-5  an 
important  part  of  our  preparedness 
efforts.  We  hope  your  company  will 
participate  and  provide  full  cooperation 
to  the  lEA  in  this  undertaking. 

2.  This  letter  sets  out  guidelines  for 
participation  in  AST-5  by  US.  oil 
companies  and  personnel  of  U.S.  oil 
companies  and  provides  required 
approvals  for  the  disclosure  or  exchange 
of  confidential  or  proprietary 
information  or  data  in  connection  with 
AST-5.  as  required  by  the  Voluntary 
Agreement  and  Plan  of  Action  to 
Implement  the  International  Energy 
Program  ("Voluntary  Agreement"),  2 
CCH  Federal  Energy  Guidelines, 
Paragraph  15.845.  Participation  by  U.S. 
companies  is  governed  by  section  252  of 
the  Energy  Policy  and  Conservation  Act 
(EPCA),  DOE  regulations  at  10  CFR  Part 
209,  Department  of  Justice  regulations  at 
28  CFR  Part  56.  and  the  Voluntary 
Agreement. 

3.  The  primary  objective  of  AST-5  is 
to  continue  the  program  of  periodic 
training  of  personnel  of  participating 
lEA  governments,  oil  companies  and  the 
lEA  Secretariat  in  the  data  systems  and 
emergency  oil  allocation  procedures 
developed  to  implement  the  provisions 
of  the  Agreement  on  an  International 
Energy  Program  (lEP)  (TIAS  8278. 
November  18, 1974).  which  are 
delineated  in  the  Emergency 
Management  Manual  (EMM)  and  the 
Industry  Supply  Advisory  Group/ 
Secretariat  Operations  Manual  (ISOM). 
AST-5  also  will  include  certain  aspects 
of  the  Emergency  Oil  Sharing  System 
that  have  not  been  tested  previously:  it 
will  consider  the  ability  of  the  sharing 
system  to  deal  with  the  additional 
burden  of  matching  voluntary  offers  of 
oil  that,  for  unspecified  reasons,  have 
not  been  implemented  subsequent  to  the 
initial  matching  process;  and  a  recent 
modification  to  the  procedure  for 
resolving  trade  data  discrepancies 
among  countries  and  companies  will  be 
reviewed. 

4.  AST-5  will  begin  with  the  sending 
of  a  disruption  telex  on  Friday, 
September  20, 1985.  and  will  continue 
for  approximately  eight  weeks.  It  will 
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consist  of  one  full  and  one  curtailed 
allocation  cycle.  Prior  to  the  completion 
.    of  the  full  regular  cycle  commencing 
October  1, 1985,  a  second  disruption 
telex  will  be  released  by  the  lEA 
Secretariat.  Questionnaire  A  (QA)  and 
Questionnaire  B  (QB)  data  will  be 
submitted  and  allocation  rights  and 
allocation  obligations  will  be  calculated 
by  the  Secretariat  and  relayed  to 
countries  and  companies  for  each  cycle. 
Following  communication  of  allocation 
rights  and  allocation  obligations  for  the 
second  cycle,  the  test  will  cease  as  far 
as  lEA-directed  activity  is  concerned. 
Thus  the  large  majority  of  ISAG 
representatives  will  be  involved  for  less 
than  four  weeks,  although  a  few  ISAG 
representatives  may  remain  until  the 
completion  of  the  test. 

5.  Industry  will  participate  in  several 
ways.  First,  industry  representatives 
will  staff  the  ISAG;  the  ISAG.  with  the 
lEA's  Allocation  Coordinator. 
Secretariat  and  a  Standing  Group  on 
Emergency  Questions  Emergency  Group 
composed  of  representatives  of  lEA 
member  countries,  will  comprise  the  lEA 
Emergency  Management  Organization  at 
lEA  headquarters  in  Paris,  France, 
which  will  conduct  the  test.  Second, 
Reporting  Companies  will  submit  QA 
and  other  data  to  the  lEA  Secretariat 
and  the  ISAG,  and  individually  will 
discuss  these  data  with  the  lEA 
Secretariat  and  with  the  ISAG  to  the 
extent  required  for  the  test;  their 
affiliates  will  make  similar  data 
submissions  and  have  similar  individual 
discussions  with  the  NESOs  of  the 
participating  countries  in  which  they 
operate.  Third,  Reporting  Companies 
will  propose  and  simulate  the  carrying 
out  of  certain  hypothetical  supply 
reallocation  measures  called  "Type  2" 
allocation  by  the  lEA;  in  this  connection. 
Reporting  Companies  may  communicate 
with  other  Reporting  Companies  (a)  for 
the  purpose  of  identifying  suitable 
suppliers  or  receivers  of  oil  to  formulate 
"closed  loop"  Type  2  offers,  (b)  to 
enable  Reporting  Companies  to  work 
out  logistics  needed  to  implement  Type 
2  offers,  or  (c)  to  undertake  needed 
subsequent  modification  of  Type  2  offers 
which  have  previously  been  accepted  by 
the  Allocation  Coordinator.  Finally,  it  is 
our  understanding  that  some  NESOs 
may  have  employees  of  Reporting  or 
Non-Reporting  Companies  or  their 
affiliates  as  members  or  advisors. 

6.  In  Paris,  the  test  will  be  conducted, 
for  notice  purposes  under  the  Voluntary 
Agreement,  as  a  single  meeting  of  ISAG 
carried  out  in  accordance  with  Section  5 
of  the  Voluntary  Agreement.  In  addition 
to  individual  tasks  and  contacts  with  the 
Secretariat  by  ISAG  members,  working 
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sessions  will  include  meetings  of  all 
ISAG  members  and  smaller  group 
meetings  of  several  ISAG  members,  as 
well  as  joint  working  sessions  of  a  few 
ISAG  members  assigned  to  solve 
particular  problems.  The  ISAG  Manager 
or  his  designee  may  meet  with  members 
of  the  AST-5  Control  Group,  consisting 
of  the  Chairman  of  the  Industry 
Advisory  Board,  the  Chairman  of  the 
Standing  Group  on  Emergency 
Questions  and  the  lEA  Executive 
Director,  or  with  members  of  the 
Standing  Group  on  Emergency 
Questions  Emergency  Group.  A 
verbatim  transcript  of  certain  sessions 
will  be  made  under  the  supervision  of 
U.S.  Government  observers;  such 
transcripts  will  be  available  for  review 
by  participants  in  the  sessions  so 
transcribed,  or  their  counsel,  either 
during  the  test  or  later.  For  some  ISAG 
sessions,  a  full  and  complete  record  will 
be  prepared  by  U.S.  Government 
observers  who  are  present.  A  full  and 
complete  record  of  other 
communications  will  be  maintained  by 
the  U.S.  test  participants.  More  detailed 
recordkeeping  requirements,  along  with 
operating  procedures,  are  set  out  in  the 
attachment  to  this  letter.  These 
operating  procedures  and  recordkeeping 
requirements,  which  have  been  prepared 
in  cooperation  with  the  Department  of 
State,  the  Department  of  Justice  and  the 
Federal  Trade  Commission,  are  to  be 
considered  an  integral  part  of  this  letter 
of  approval.  (The  operating  procedures 
and  recordkeeping  requirements  have 
been  based  on  recent  drafts  of  a 
possible  new  "plan  of  action"  to 
implement  the  lEP,  which  themselves 
reflect  revisions  in  the  procedures  and 
requirements  used  in  AST-4.) 

7.  In  order  to  carry  out  the  test,  it  will 
be  necessary  for  Reporting  Companies 
to  provide  the  lEA  Secretariat  and  the 
ISAG  with  certain  information  or  data 
on  lEA  questionnaire  forms  and  formats, 
and  to  submit  voluntary  offers  to  supply 
or  receive  reallocated  oil,  and  they  may 
have  to  engage  in  other  communications 
with  the  lEA  Secretariat  or  ISAG  to 
clarify,  amplify,  correct,  or  supplement 
such  data  submissions  and  voluntary 
offers.  Further,  ISAG  members  may 
have  to  exchange  this  and  other 
information  or  data  among  themselves, 
with  members  of  the  lEA  Secretariat, 
with  lEA  Reporting  Companies,  and 
with  NESOs.  Access  to  such  information 
or  data  and  to  ISAG  discussions  and 
work  sessions  will  be  open  to  official 
observers  from  the  European 
Communities  and  lEA  member  countries 
authorized  by  the  lEA  to  be  present  at 
the  test.  Aside  from  the  lEA 
questionnaire  and  format  data  and 


information  as  to  voluntary  offers,  much 
of  the  data  or  information  will  be 
available  from  public  sources.  Some 
such  information  or  data,  while  actually 
public  information,  may  not  be 
definitely  known  to  be  publicly 
available  by  those  exchanging  it  or  it 
may  be  considered  confidential  by  some 
companies.  Some  of  the  data  or 
information  needed  to  be  provided  or 
exchanged  clearly  will  be  confidential 
or  proprietary. 

8.  Accordingly,  approval  under  section 
5{b)  of  the  Voluntary  Agreement  is 
hereby  given  to  Voluntary  Agreement 
participants  (including  their  foreign 
affiliates  which  are  covered  pursuant  to 
Section  9(b)(3)  of  the  Voluntary 
Agreement)  and  their  employees 
engaged  in  AST-5  to  submit  and 
exchange  the  types  of  information  or 
data  listed  below  which  involve  or 
might  involve  disclosure  of  conHdential 
or  proprietary  information  or  data. 
However,  this  approval  is  granted  only 
to  the  extent  that  the  submission  or 
exchange  of  these  types  of  confidential 
or  proprietary  information  or  data  is 
necessary  during  the  first  cycle,  and 
until  allocation  rights  and  allocation 
obligations  have  been  determined  and 
communicated  by  the  lEA  Secretariat  in 
the  second  cycle,  in  order  to  implement 
the  oil  allocation  procedures  of  the  lEP 
as  guided  by  the  EMM,  the  ISOM,  and 
the  AST-5  Test  Guide,  and  to  meet 
specific  problems  as  they  arise  during 
AST-5.  Approval  is  further  limited  to 
information  or  data  covering  the 
historical  period  October  1984  through 
January  1985.  This  letter  neither 
approves  nor  disapproves  the  activities 
of  company  employees  serving  on 
NESOs  or  any  communication  between 
a  Voluntary  Agreement  participant  and 
a  NESO.  Under  these  limitations,  and 
those  set  forth  in  paragraphs  9. 10, 11, 12 
and  13,  the  following  types  of 
information  or  data  which  may  involve 
the  disclosure  of  confidential  or 
proprietary  information  or  data  may  be 
communicated  by  or  to  Voluntary 
Agreement  participants  or  their 
employees  in  carrying  out  AST-5: 

(a)  Disaggregated  October  1984 
through  January  1985  Questionnaire  A  or 
B  data  submitted  during  AST-5  by 
Reporting  Companies  or  NESOs.  i.e., 
data  as  required  by  the  Questionnaire  A 
and  B  reporting  instructions  in  effect  for 
AST-^  as  further  defined  in  the  AST-5 
Test  Guide,  and  ISAG  work  formats 
derived  from  such  data,  including: 

(i)  Indigenous  production  of  crude  oil, 
natural  gas  liquids  (NGLs)  and 
feedstock; 

(ii)  Imports  and  exports  of  crude  oil, 
NGLs  and  feedstock; 


(iii)  Petroleum  product  imports  and 
exports  (in  crude  oil  equivalents); 
(iv)  International  marine  bunkers: 
(v)  Inventory  levels  and  changes;  and 
(vi)  Stocks  at  sea. 
This  data  base  will  be  amended  by 
Reporting  Companies,  coordinating  with 
their  affiliates  as  required,  and  by 
NESOs  for  Non-Reporting  Companies 
operating  within  their  boundaries,  based 
on  the  Secretariat's  disruption  telex  at 
the  beginning  of  each  cycle,  and  as 
elaborated  during  each  cycle  by 
updating  telexes  from  the  Secretariat 
Reporting  Companies  may  mask  data  if 
they  so  choose  in  accordance  with  the 
procedures  established  in  the  AST-5 
Test  Guide.  Reporting  Companies  will 
rearrange  their  international  supply 
plans  to  reflect  the  reduced  availabiUty 
of  certain  types  of  crude  oil  as  well  as 
certain  other  restrictions  as  indicated  in 
the  disruption  telex  and  updating 
telexes  and  will  report  the  new  supply 
plan  on  QA  submitted  to  the  Secretariat 
In  addition,  each  NESO  will  compile  QB 
from  information  or  data  received  from 
Reporting  Companies  or  their  affiliates 
operating  within  its  country  and  by 
simulating  comparable  supply  effects  for 
the  Non-Reporting  Companies  operating 
within  its  country  and  will  submit  QB  to 
the  Secretariat.  Some  of  the  data 
submitted  by  companies  will  be 
unaffected  by  the  assumed  supply 
disruption  and  will  therefore  be  actual 
data.  Such  actual  data  are  likely  to 
include  the  following: 
— Inventory  level  changes  in  October 
1984  and  inventories  at  the  end  of 
October  1984  from  which  inventories 
as  of  October  1, 1984,  can  be  derived 
(see  paragraph  9(b)  with  respect  to 
provision  of  this  data  to  the  ISAG); 
— indigenous  crude/NGL  production 
through  all  four  months  in  the  data 
base;  and 
— international  marine  bunkers. 

(b)  Capability  of  a  refinery  to  process 
crude  oil  or  specific  crude  oils,  and  the 
capability  of  a  pipeline,  dock  or  terminal 
or  other  storage  or  transit  facility  to 
receive,  store,  or  throughput  crude  oil  or 
specific  crude  oils  or  petroleum  products 
or  specific  petroleum  products. 

(c)  Capability  of  a  port  installation,  or 
waterway  to  receive  or  move  vessels  of 
various  sizes  and  configurations. 

(d)  The  availability  of  tankers  and 
barges,  including  their  location,  routing, 
size,  specifications  and  operating 
characteristics. 

(e)  Main  characteristics  of  crude 
grades  and  product  specifications. 

(f)  Actual  and  estimated  historical 
production  data  on  crude  oils  and  NGLs 
for  individual  countries. 
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(g)  Historical  coaBtry  supply  pattarns 
for  cnida  oa  NGLs  and  ptlniiMUi 
products,  «^  imports  by  oooatty  of 
orlste.  exports  to  oonntry  ofdastiaation, 
and  tnyantof  y  proMaa. 

(h)  Specific  refinenr  considCTatlons 
that  prevent  accaptanoa  or  release  of 
certain  crudes,  «^  tlie  inability  of  a 
refinery  to  procaas  ipaciflc  types  of 
crude  oil  or  to  make  certain  spcGialty 
products  for  which  the  erode  oil  is 
particularly  suited;  the  inability  of  a 
type  of  crude  oil  to  meet  certain  product 
specificatioas:  hazards  to  refinery 
operatioas  which  processing  dT  a 
particalar  typ«  of  crude  oil  might  cause; 
or  the  need  for  a  refinery  to  operate  at  a 
minimum  througt^nit  level. 

(i)  Identification  of  supply  io^tics 
problems  relating  to  certain  countries  or 
remans  of  countries. 

U)  Identificatioo.  without  disdoeors  of 
specific  costs,  pcicas  or  financial 
information,  or  other  onderljrfaig  facta,  of 
the  existence  of  certain  individual 
company  coosideratioiM  which  would 
preclude  or  make  impracticabie  a 
proposed  movement  of  oil.  involving: 
(i)  Commercial  policy; 
(ii)  Sttwiy  or  transportation  factors; 
(iii)  Affiliate,  third-party,  concessional 
or  other  contractual  arrangements;  or 

(iv)  Constraints  relating  to  actions  or 
policies  of  governments. 

(k)  Identification  of  differences 
between  the  crude  oil  and  petroleum 
product  supply  mix  and  demand  for 
products  in  certain  countries  or  regions 
of  countries. 

(1)  Information  or  data  concerning 
voluntary  offers  made  by  Reporting 
Companies  or  Non-Reporting 
Companies,  or  the  implementation  of 
Type  2  transactions. 

(m)  Clarification,  amplification, 
correction,  explanation  or 
supplementation  of  the  types  of 
information  or  data  specified  in 
subparagraphs  (a)  through  (1),  provided 
that  this  subparagraph  (m)  does  not 
supersede  any  specific  prohibition 
contained  in  this  approval  letter. 

(n)  Such  additional  types  of 
confidential  or  proprietary  information 
or  data  as  may  be  needed  in 
implementing  lEA  oil  allocation  as 
guided  by  the  EMM.  the  ISOM,  and  the 
AST-STestGuide.  (i)ifa 
communication  of  such  tyi}e8  of 
information  or  data  is  approved  in 
advance  by  the  U.S.  Government 
representatives  at  the  allocation  site  or 
(ii)  if  communication  of  such  types  of 
information  or  data  is  needed  on  a 
timely  basis  and  receipt  of  such  advance 
approval  is  not  practicable,  provided,  in 
the  latter  case,  that  prompt  written 
notice  of  such  communication  together 
with  a  description  of  the  circumstances 


aacessitating  such  communication 
without  stidi  advance  approval  must  be 
given  to  the  representatives  of  the 
Secretary  of  Energy,  the  Attorney 
General  and  the  Federal  Trade 
Commission  at  the  allocation  site. 
Approval  for  the  continued 
communication  of  such  types  of 
information  or  data  can  he  terminated 
prospectively  by  the  Department  of 
Energy  representative  or  the  Department 
of  Justice  representative  at  the 
allocation  site. 

9.  In  order  to  carry  out  the  test,  these 
information  and  data  must  be  provided 
and  exchanged  on  a  disaggregated  basis 
and  the  finding  required  by  section 
5(bK2)  of  the  Voluntary  Agreement  in 
this  regard  is  hereby  made,  with  the 
following  limitations: 

(a)  During  the  first  test  cycle.  U.S. 
ISAG  personnel  will  examine  QAs  and 
QBe  to  detect  possible  errors.  After 
detecting  a  possible  error,  a  U.S.  ISAG 
member  may  discuss  such  possible  error 
with  Secretariat  personnel,  members  of 
ISAG,  the  Reporting  Company  or  NESO 
which  transmitted  the  possibly 
erroneous  QA  or  QB  data  and  the 
Reporting  Company  whose  data  is 
included  m  a  QB  and  which  data  is 
thought  to  be  such  a  possible  error.  U.S. 
ISAG  personnel  may  not  discuss 
suspected  errors  with  any  other  persons. 
The  U.S.  Government  representatives  at 
the  allocation  site  shall  be  notified  in 
advance  of  the  time  and  place  of  any 
discussion  of  suspected  errors  among 
ISAG  personnel  in  which  U.S.  members 
of  ISAG  participate.  When  responding 
to  an  inquiry  from  the  ISAG  member 
regarding  such  errors,  a  Voluntary 
Agreement  participant  may  only  confirm 
the  accuracy  of  the  reported  data, 
provide  corrected  data,  or  discuss  with 
ISAG  members  whether  the  reported 
data  accurately  reflect  the  cycle's 
reallocation  and  the  cycle's  disruption 
scenario.  Any  further  explanation  of 
such  errors  may  only  be  provided  to 
personnel  of  the  lEA  Secretariat. 

(b)  Company-specific  opening 
inventOTy  data  as  of  October  1, 1984, 
data  showing  inventory  level  changes  in 
October  1984  and  the  "check  total"  for 
October  1964  as  reflected  in  QAs  and 
QBs  shall  not  be  made  available  to 
ISAG  personnel  on  a  routine  basis,  but 
only  as  necessary  to  solve  specific 
supply  problems  when  they  arise.  A  U.S. 
Government  observer  present  at  the 
AST-5  test  site  may  give  written 
approval  for  disclosure  of  such  data, 
upon  receipt  and  consideration  of  a 
written  request  from  the  ISAG  Manager 
or  his  delegate  stating  that  access  to 
such  data  is  necessary. 

(c)  It  is  understood  that  the  lEA 
Secretariat  will  not  permit  any 


disaggregated  QA  data  of  a  Reporting 
Company,  other  than  QA  data  submitted 
by  the  Reporting  Company  in  AST-5.  to 
be  made  available  to  any  other 
Reporting  Company  or  ISAG 
representative  thereof. 

(d)  The  Department  of  Energy 
representative,  with  the  concurrence  of 
the  Department  of  Justice 
representative,  after  consultation  with 
the  Federal  Trade  Commission 
representative  at  AST-5,  may  terminate 
this  approval  as  it  applies  to  the  conduct 
of  any  supply  analysis  by  U.S.  ISAG 
personnel  if  such  analysis  may  lead  to 
unwarranted  disclosure  of  competitively 
sensitive  supply  or  logistical 
information,  or  have  any  other 
unwarranted  anticompetitive  effect. 

10.  This  approval  does  not  extend  to 
provision  or  exchange  of: 

(a)  Confidential  or  proprietary  crude 
oil  or  petroleiun  product  prices  or 
related  commercial  terms; 

(b)  Company  costs  or  market  shares 
of  crude  oil  or  petroleum  products  (other 
than  those  which  can  be  derived  from 
the  QA  or  QB  data  submitted  during 
AST-5);  or 

(c)  Individual  company  information 
regarding  overall  long-term  programs  for 
investment,  divestment,  refining, 
operating,  transportation  or  marketing. 

11.  A  Voluntary  Agreement 
participant  will  be  permitted  to 
communicate  confidential  or  proprietary 
information  or  data  with  another 
Reporting  Company  only  after  first  cycle 
allocation  rights  and  allocation 
obligations  have  been  determined  and 
communicated,  and  continuing  until  its 
second  cycle  QA  has  been  submitted  to 
the  lEA  Secretariat,  and  only  to  enable 
it  to  formulate  "closed-loop"  voluntary 
offers,  to  arrange  the  logistics  needed  to 
implement  Type  2  offers,  and  to  modify 
previously  approved  voluntary  offers  if 
necessary,  for  the  purpose  of  carrying 
out  first  cycle  supply  reallocation 
measures.  Type  2  transactions  are  those 
intended  to  balance  allocation  rights 
and  allocation  obligations  and  to 
alleviate  differences  between  product 
demand  and  the  available  supply  mix. 
These  communications  will  be  limited  to 
discussions  of  the  quality  and  volumes 
of  oil  that  would  be  involved  in  a 
voluntary  offer  and  the  timing  or 
logistics  involved  in  effecting  the 
physical  ti^nsfer  of  such  oil.  No  other 
confidential  or  proprietary  information 
or  data  shall  be  discussed  or  exchanged. 
Prices  or  values  of  the  oil  shall  not  be 
discussed.  Type  1  transactions,  which 
for  the  most  part  are  transactions  made 
by  a  company  to  satisfy  its  own 
commercial  objections  in  response  to  an 
oil  supply  emergency  situation,  will  be 
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assumed  to  have  occurred  without 
communications  between  a  Voluntary 
Agreement  participant  and  another 
Reporting  Company  during  AST-5. 

12.  Participation  in  AST-5  does  not 
create  an  obligation  on  U.S.  Voluntary 
Agreement  participants  or  their 
employees  serving  on  the  ISAG  to 
provide  or  exchange  any  information  or 
data  which  may  be  confidential  or 
proprietary. 

13.  In  no  case  shall  an  employee  of  a 
Voluntary  Agreement  participant  supply 
to  his  company  or  to  any  other  person, 
any  confidential  or  proprietary 
information  or  data  obtained  as  a 
consequence  of  his  membership  in  the 
ISAG  or  participation  in  any  NESO, 
except  such  information  or  data  as  is 
necessary  to  be  supphed  in  the  course  of 
carrying  out  AST-5  or  related  NESO 
activities.  No  Voluntary  Agreement 
participant  employee  serving  on  the 
ISAG  may  remove  any  documents 
related  to  the  test  from  the  lEA 
premises,  except  as  authorized  in 
writing  by  a  U.S.  Government 
representative  attending  the  test. 

14.  Each  Voluntary  Agreement 
participant  shall  provide  one  copy  of  its 
QA  submitted  to  the  lEA  Secretariat  in 
QA  format  as  distinguished  from  telex 
form,  to: 

Ms.  Catherine  M.  Keane,  Voluntary 
Agreement  Coordinator,  International 
Affairs,  IE-132,  Department  of  Energy. 
Forrestal  Building,  Room  7G-076, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585;  Telex  No. 
710-822-0176:  TWX  No.  710-822-0001 

Ms.  Melanie  Stewart  Cutler,  Energy 
Section,  Antitrust  Division, 
Department  of  Justice,  Post  Office  Box 
14141,  Washington,  D.C.  20044;  Telex 
No.  71O-«22-1907,  TWX  No.  710-822- 
1907 

15.  Any  confidential  or  proprietary 
information  or  data  exchanged  or 
furnished  pursuant  to  the  test  to  or  by  a 
Voluntary  Agreement  participant  or  its 
employee  serving  on  the  ISAG  shall  be 
supplied  by  them,  upon  request,  to  U.S. 
Government  observers  from  the 
Department  of  Energy,  Department  of 
State,  Department  of  Justice  or  Federal 
Trade  Commission. 

16.  This  approval  may  be  modified  or 
revoked  in  writing  by  the  Department  of 
Energy  representative,  with  the 
concurrence  of  the  Department  of  Justice 
representative  in  consultation  with  the 
Federal  Trade  Commission 
representative,  if  developments  during 
AST-5  indicate  that  modification  or 
revocation  is  warranted.  Any 
modification  or  revocation  shall  be  in 
writing  and  conveyed  to  all  participants 
in  the  Voluntary  Agreement  and  the 


ISAG  Manager  or  his  designee.  No 
modification  or  revocation  shall  have 
retroactive  effect. 

17.  This  approval  of  U.S.  company 
participation  in  the  test  and  of  the 
provision  of  certain  data  and 
information  (including  the  need  to 
provide  it  in  disaggregated  form)  has 
been  the  subject  of  consultation  with  the 
Department  of  State  and  has  been 
concurred  in  by  the  Department  of 
Justice,  after  consultation  with  the 
Federal  Trade  Commission,  all  as 
required  by  the  Voluntary  Agreement. 
Copies  of  correspondence  reflecting  our 
consultation  with  the  Department  of 
State,  and  the  Department  of  Justice's 
concurrence  in  our  approval,  after 
consultation  with  the  Federal  Trade 
Commission,  are  annexed. 

Operating  Procedures  and  Requirements 
for  Recordkeeping  by  U.S.  Companies  in 
the  Fifth  AUocation  Systems  Test  (AST- 
5) 

1.  Introduction 

The  following  operating  procedures 
and  requirements  for  recordkeeping  are 
in  further  implementation  of  the  existing 
U.S.  recordkeeping  requirements  in 
section  252  of  EPCA.  10  CFR  Part  209. 
and  28  CFR  Part  56,  and  apply  to  the 
Fifth  lEA  Allocation  Systems  Test 
(AST-5].  These  operating  procedures 
and  requirements  apply,  inter  alia,  to 
U.S.  Voluntary  Agreement  participants 
and  their  employees  serving  on  the 
ISAG  who  will  be  participating  in  the 
test  at  the  Test  Site.  These  requirements 
also  apply  to  Covered  Foreign  AffiUates 
to  the  extent  set  forth  in  section*  7,  8 
and  9. 

If  experience  indicates  the  need,  die 
U.S.  Government  observers  at  the  Test 
Site  will  have  discretion  to  allow 
alternative  operating  procedures  and 
recordkeeping  requirements  consistent 
with  section  252  of  EPCA  and  existing 
regulations  thereunder. 

2.  Definitions 

For  purposes  of  these  procedures  and 
requirements  the  following  definitions 
apply: 

(a)  "Communication"  means  any 
written  or  unwritten  disclosure, 
provision  oc  exchange  of  information  or 
data  relating  to  the  carrying  out  of  AST- 
5,  subject  to  the  limitation  contained  in 
(b). 

(b)  "Communication"  and  "document" 
exclude  the  communication  or 
documentation  of  administrative, 
procedural,  or  ministerial  information  or 
data  [e.g.,  scheduling  of  meetings, 
personnel  assignments,  arranging  for 
support  services,  or  messages  involving 
merely  routine  administration  of 


simulated  petroletHn  sale  or  ( 
transactlonsj.  communicatioas  or 
documents  which  are  subject  to 
attorney-client  privilege  (iMit  i 
8(c)(iv)).  and  communicatknu  with  or 
the  documentation  of  communicatk— 
with  U.S.  Government  observers  at  Ik* 
allocation  site  (but  see  section  8(cXiH))' 

(c)  'Test  site"  means  that  space  in 
lEA  headquarters  designated  by  the 
Allocation  Coordinator  as  the  work  area 
in  which  AST-5  shall  be  conducted. 

(d)  "Test  meeting"  means  the 
following  group  meetings  held  at  the  teat 
site  (with  or  without  lEA  Secretariat 
participation): 

(i)  Meetings  of  the  entire  ISAG: 
(ii)  Meetings  of  the  ISAG's  Country 

Supply,  Supply  Coordination  or  Supply 

Analysis  subgroups:  and 
(iii)  Meetings  of  the  ISAG  Manager  or 

Deputy  Manager  and  ISAG  subgroup 

heads. 

(e)  'Test  site  communication"  means 
and  unwritten  face-to-face 
communication  occurring  on,  or 
telephonic  communication  received  at  or 
sent  from,  the  test  site,  other  than  in  a 
test  meeting. 

(f)  "Off-site  communication"  means 
any  unwritten  face-to-face 
communication  whidi  does  not  occur 
on,  or  any  telephonic  communicatioa 
which  is  neither  received  at  nor  sent 
from,  the  test  site. 

(g)  "U.S.  Voluntary  Agreement 
participant"  means  any  oil  company 
whose  partidpetion  in  the  Voluntary 
Agreement  has  been  approved  pursuant 
to  section  9(bKl)  of  the  Voluntary 
Agreement,  and  abo  any  affiliate  of  that 
oil  company,  organized  under  the  laws 
of  the  United  States  (or  any  poKtical 
subdivision  thereof),  that  is  covered 
pursuant  to  section  9(b)(3)  of  the 
Voluntary  Agreement. 

(h)  "Covered  Forei^  Affiliate"  means 
any  affiliate  of  a  U.S.  Voluntary 
Agreement  participant  that  is  organized 
under  the  laws  of  a  jurisdiction  other 
than  the  United  States  (or  any  political 
subdivision  thereof)  and  that  is  covered 
pursuant  to  section  9(b)(3)  of  the 
Voluntary  Agreement. 

3.  U.S.  Government  Monitoring  and 
Recordkeeping  at  the  Test  Site 

(a)  To  the  extent  practicable,  test 
activities  of  ISAG  members  shall  be 
conducted  at  the  test  site,  while  a  U.S. 
Government  observer  is  in  attendance 
at  the  test  site.  A  U.S.  Government 
observer  must  be  present  throughout  all 
test  meetings  in  which  a  Voluntary 
Agreement  participant  employee  serving 
on  the  ISAG  participates,  and  may  elect 
to  be  present  during  any  other  test 
activities  in  which  a  Voluntary 
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Agreement  participant  employee 
member  of  ISAG  participates,  including 
communications  (except 
communications  between  an  individual 
Voluntary  Agreement  participant  and 
his  legal  counsel].  It  is  intended  that  U.S. 
Government  observers  will  be  in 
attendance  continuously  at  the  test  site 
to  monitor  test  meetings  and 
communications  by  Voluntary 
Agreement  participant  employees 
serving  on  the  ISAG  during  such  regular 
hours  as  ISAG  adopts,  and  at  any 
extraordinary  hours  if  given  reasonable 
notice.  Voluntary  Agreement  participant 
employees  serving  on  the  IS.AG  shall 
provide  advance  notice  whenever  they 
anticipate  that  test  meetings  or  test  site 
communications  will  occur  during 
extraordinary  hours,  or  that  test 
activities  will  occur  outside  of  the  test 
site. 

(b)  A  U.S.  Government  observer  shall 
be  responsible  for  keeping  a  written 
record  of  each  test  meeting  in  which  a 
Voluntary  Agreement  participant 
employee  serving  on  the  ISAG 
participates,  or  for  ensuring  that  a 
verbatim  transcript  is  made.  Failure  of 
the  U.S.  Government  to  maintain  a  full 
and  complete  written  record  shall  not 
vitiate  the  antitrust  defense  accorded  by 
section  252  of  EPCA  for  a  Voluntary 
Agreement  participant  or  its  employees 
unless  such  failure  is  due  to  the  willfuU 
act  of  the  Voluntary  Agreement 
participant's  employee  serving  on  the 
ISAG  or  of  the  Voluntary  Agreement 
participant. 

(c)  Unwritten  communications  of 
Voluntary  Agreement  participant 
employees  serving  on  the  ISAG  which 
relate  to  test  activities  may  occur 
outside  of  the  test  site  only  when 
circumstances  make  an  off-site 
communication  necessary,  i.e.,  when  a 
need  for  an  immediate  communication 
arises  unexpectedly  or  after  normal 
working  hours  or  otherwise  makes  a 
return  to  the  test  site  impracticable  or 
unreasonable,  or  when  time  zone 
differences  involved  in  necessary 
communications  otherwise  would 
require  early  morning  arrival  or  late, 
night  stay  at  the  test  site. 

4.  Unwritten  Communications.  Outside 
of  Test  Meetings.  Involving  Voluntary 
Agreement  Participant  Employees 
Serving  on  the  ISAG 

(a)  These  recordkeeping  requirements 
for  unwritten  communications  apply  to 
test  site  communications  and  off-site 
communications  by  or  to  Voluntary 
Agreement  participant  employees 
serving  on  the  ISAG,  including 
communications  with  the  LAB,  but 
excluding  communications  with  the  lEA 


Secretariat,  members  of  the  SEQ-EG,  or 
the  U.S.  NESO. 

(b)  Except  when  a  U.S.  Government 
observer  is  present,  a  Voluntary 
Agreement  participant  employee  serving 
on  the  ISAG  shall  make  a  full  and 
complete  record  of  any  test  site 
communication  or  off-site 
communication,  by  means  of  entering  in 
a  standarized  log  the  date,  time,  identity 
of  the  parties  (by  name  and 
organization)  and  a  description  of  the 
substance  of  the  communication 
(including,  e.g.,  a  description  of  the 
transaction  or  information  or  data 
discussed,  including  identification  of 
any  problem  involved  and  any 
conclusions  reached  or 
recommendations  made).  The  entry  also 
shall  state  the  special  circumstances 
which  necessitated  an  off-site 
communication,  or  a  test  site 
communication  despite  the  absence  of  a 
U.S.  Government  observec  from  the  test 
site,  if  such  absence  was  known  to  such 
employee  at  the  time  of  such 
communication. 

(c)  When  a  Voluntary  Agreement 
participant  employee  serving  on  the 
ISAG  has  been  assigned  to  a  joint  work 
session  to  solve  a  specific  identified 
problem,  the  overall  subject  matter  of 
which  already  is  contained  in  a  full  and 
complete  record  of  a  test  meeting,  or  the 
result  of  which  work  session  will  be 
reported  at  a  meeting  where  a  full  and 
complete  record  will  be  maintained  then 
notwithstanding  subsection  (b),  the 
record  of  such  session  to  be  kept  by 
such  employee  need  only  include  the 
date,  time  and  identity  of  the  parties  and 
a  brief  indication  of  the  substance  of  the 
discussion  during  the  work  session,  with 
a  reference  to  the  test  meeting  where  it 
was  more  fully  discussed. 

(d)  when  more  than  one  Voluntary 
Agreement  participant  employee  serving 
on  the  ISAG  is  involved  in  a 
communication,  the  employees  may 
designate  who  shall  make  and  supply 
the  record.  Non-Voluntary  Agreement 
participant  employees  serving  on  the 
ISAG  may  furnish  the  required  records 
of  communications  with  Voluntary 
Agreement  participants  and  with 
Voluntary  Agreement  participant 
employees  serving  on  the  ISAG. 

5.  Disposition  of  Records  by  Voluntary 
Agreement  Participant  employees 
Serving  on  the  ISAG. 

(a)  Each  Voluntary  Agreement 
participant  employee  serving  on  the 
ISAG  shall  provide  to  the  U.S. 
Government  observers  at  the  tests  site, 
within  three  working  days  of  the  first 
day  it  covers,  a  copy  of  any  log  kept 
pursuant  to  section  4(b),  and  within  one 
working  day  of  the  occurrence,  a  copy  of 


any  other  written  communication  which 
such  employee  prepares  or  receives  that 
relates  to  test  activities. 

(b)  The  requirement  imposed  by 
paragraph  (a)  of  this  Section  may  be 
waived  by  the  U.S.  Government 
observers  at  the  test  site,  to  the  extent 
that  the  lEA  Secretariat  will  provide 
copies  of  such  communications  to  the 
U.S.  Government  observers. 

6.  U.S.  Government  Monitoring  at 
Voluntary  Agreement  Participant 
Offices 

(a)(i)  U.S.  Government  observers  shall 
be  permitted  to  interview  all  U.S. 
Voluntary  Agreement  participant 
employees  engaged  in  carrying  out  the 
test,  by  telephone,  and  at  the  offices  of, 
and  upon  reasonable  advance  notice  to, 
the  U.S.  Voluntary  Agreement 
participant  involved.  Any  interviewed 
employee  may  have  counsel  present. 

(ii)  U.S.  Government  observers  shall 
be  permitted  to  interview  all  Covered 
Foreign  Affiliate  employees  engaged  in 
carrying  out  the  test,  by  telephone,  and 
at  the  offices  of  the  parent  company  U.S. 
Voluntary  Agreement  participant  of 
such  Covered  Foreign  Affiliate  or,  at  the 
election  of  such  Covered  Foreign 
Affiliate  and  such  parent  company,  at 
the  offices  of  such  Covered  Foreign 
Affiliate,  upon  reasonable  advance 
notice  to  such  parent  company  and  to 
such  Covered  Foreign  Affiliate.  Any 
interviewed  employee  may  have  counsel 
present. 

(b)  U.S.  Government  observers  shall 
be  permitted  to  examine  and  copy,  at 
U.S.  Voluntary  Agreement  Participant 
headquarters  during  normal  business 
hours  and  upon  reasonable  notice  to  the 
U.S.  Voluntary  Agreement  Participant 
Company  involved,  any  communication, 
document  or  other  information  source 
related  to  test  activities  which  is  not 
subject  to  attorney-client  privilege,  and 
which  is  in  the  possession  or  custody  of 
such  U.S.  Voluntary  Agreement 
participant,  including  any  Covered 
Foreign  Affiliate  records  forwarded  to 
such  U.S.  Voluntary  Agreement 
participant  to  section  8(c)(ii). 

7.  Recordkeeping  Requirements  for 
Voluntary  Agreement  Participants  Other 
Than  Employees  Serving  on  the  ISAG 

(a)  Each  U.S.  Voluntary  Agreement 
participant  and  each  Covered  Foreign 
Affiliate  promptly  shall  make  or 
maintain  a  full  and  complete  record  of 
all  of  the  following  unwritten 
communications: 

(i)  Except  as  provided  in  section  7(d), 
communications  with  individuals 
serving  on  the  ISAG  (including  any  of  its 
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own  employees  serving  on  the  ISAG): 
and 

(in  Communications  with  another 
company  (not  including  any  affiliate). 

(b)  Records  of  such  unwritten 
communications  of  a  U.S.  Voluntary 
Agreement  participant  should  be  made 
by  the  U.S.  Voluntary  Agreement 
participant  in  the  manner  described  in 
section  4(b)  for  Voluntary  Agreement 
participant  employees  serving  on  the 
ISAG. 

(c)  Records  of  such  unwritten 
communications  of  a  Covered  Foreign 
Affiliate  may  be  made  in  the  manner 
described  in  section  4(b)  or,  at  the 
election  of  the  Covered  Foreign  Affiliate, 
may  consist  of  a  bi-weekly  summarjr: 

(i)  Identifying  (A)  each  individual 
serving  on  the  ISAG  with  whom  the 
Covered  Foreign  Affiliate  has  had  a 
communication.  (B)  each  nonaffiliated 
company  with  whom  the  Covered 
Foreign  Affiliate  has  had  a 
communication,  and  (C)  each  affiliate 
with  whom  the  Covered  Foreign 
Affiliate  has  had  a  communication; 

(ii)  Describing  with  particularity  each 
agreement  or  other  arrangement  entered 
into  with  any  such  other  company  or 
affiliate,  and  each  transaction  simulated 
to  carry  out  the  test,  setting  forth  all 
signiHcant  terms,  including  volume, 
crude  or  product  type,  origin,  destination 
and  time  of  delivery;  and 

(iii)  Describing  in  summary  terms,  for 
each  category  of  communications  listed 
in  subparagraph  (i)  of  this  subsection, 
the  substance  thereof,  to  the  extent  not 
already  disclosed  pursuant  to 
subparagraph  (ii)  of  this  subsection. 

A  bi-weekly  summary  may  be  made 
by  the  Covered  Foreign  Affiliate  or,  at 
the  election  of  the  Covered  Foreign 
Affiliate  and  it&  parent  company  U.S. 
Voluntary  Agreement  participant,  by 
such  parent  company  on  behalf  of  the 
Covered  Foreign  Affiliate. 

(d)  A  Voluntary  Agreement 
participant  need  not  make  a  record- 
pursuant  to  this  Section  of  a 
communication  with  any  individual 
serving  on  the  ISAG,  when  such 
Voluntary  Agreement  participant  has 
agreed  with  audt  individual  that  the 
record  of  the  communication  will  be 
made  by  and  provided  to  U.S. 
Government  by  such  individual  in 
accordance  witksaction  5(a),  or 
provided  by »he  lEA  Secretariat  in 
accordance  with,  section  5(ib). 

(e)  To  the  extent  that  any  information 
required  to  be  set  forth  pursuant  to 
section  7(a)  can  readily  be  derived  from 
a  document  deposited  pursuant  to 
section  8,  a  specific  cross-reference  to 
such  document  shall  suffice. 


8.  Disposition  of  Records  by  Voluntary 
Agreement  Participants 

(a)(i)  Each  U.S.  Voluntary  Agreement 
participant  shall  deposit  with  the  U.S. 
Government,  in  accordance  with  this 
Section,  a  copy  of  each  record  required 
to  be  made  by  it  under  section  7(a) 
which  has  not  previously  been  fiunished 
to  the  U.S.  Government,  and  ef: 

(A)  Each  written  communication  with 
the  ISAG  (including  any  employee  of  the 
U.S.  Voluntary  Agreement  participant 
serving  on  the  ISAG);  and 

(B)  Each  written  communication  with 
another  company  (not  including  any  of 
the  U.S.  Voluntary  Agreement 
participant's  affiliates),  and  each 
document  relating  to  the  test  and  setting 
forth  any  agreement  or  arrangement 
with  any  other  company  or  with  any 
affiliate,  with  respect  To  any  Type  2 
transaction. 

Any  portions  of  such  records  which 
are  believed  not  to  be  subject  to  public 
disclosure  should  be  specified. 

(ii)  Each  Covered.  Foreign  Affiliate  (or. 
at  the  election  of  the  Covered  Foreign 
Affiliate  and  of  its  parent  company  U.S. 
Voluntary  Agreement  participant,  such 
parent  company)  shall  deposit  with  the 
U.S.  Government,  in  accordance  with 
this  Section,  a  copy  of  each  record 
required  tc  be  made  by  the  Covered 
Foreign  Affiliate  undsr  section  7(a)  and 
of  each  document  relating  to  the  teat 
and  setting  forth  any  agreement  or 
arrangement  between  the  Covered 
Foreign  Affiliate  and  another  company 
(including  an  affiliate)  with  respect  to 
any  Type  2  transaction.  Any  portions  of 
such  records  which  are  believed  not  to 
be  subject  to  public  disclosure  should  be 
specified. 

(b)  Records  of  unwritten 
communications  of  U.S.  Voluntary 
Agreements  participants  shall  be  sent  to 
the  U.S.  Government  within  twenty-foiu* 
hours  after  the  close  of  the  week  (ending 
Saturday)  of  the  occurrence  of  the 
communications  recorded.  In  the  case  of 
communications  of  Covered  Foreign 
Affiliates,  this  period  shall  be  extended 
to  two  weeks.  If  possible,  copies  of 
written  communications  by  a  U.S. 
Voluntary  Agreement  participant  shall 
be  sent  to  the  U.S.  Goverimient  by  the 
U.S.  Voluntary  Agreement  participant 
simultaneously  with  and  by  the  same 
means  of  transmission  used  to  send  the 
original.  Copies  of  all  other  written 
communications  or  documents  shall  be 
sent  to  the  U.S.  Government  within 
seven  days  (or  in  the  case  of 
communications  or  documents  of 
Covered  Foreign  Affiliates,  fourteen 
days)  after  the  close  of  the  week  (ending 
Saturday)  in  which  they  occur. 


{c)(t)  Each  U.S.  Voluntary  Agreement 
participant  sfa^  maintain,  for  a  pemd 
of  five  years,  a  copy  of  each  recof<d 
required  to  be  deposited  pursuant  to 
section  8(a),  and  of  ali  other  doeonents 
relating  to  the  carrying  out  of  rtie  test, 
including  all  such  intracorporate 
documents.  If  so  requested  by  the  U.S. 
Government  ohservers  in  connection 
with  an  examination  pursuant  to  section 
8(b),  such  Voluntary  Agreement 
participant,  wilfun  two  weeks  of  such 
reque^  sfielT  forward  a  copy  of  eadi 
requested  record  to  an  appropriate 
office  at  company  headquarters,  where 
the  records  shall  be  maintained 
separately  from  other  company  records 
until  completion  of  such  examination. 

(ii)  Each  Covered  Foreign  Affiliate 
shall  maintain,  for  a  period  of  five  years. 
a  copy  of  each  record  required  to  be 
deposited  pursuant  to  section  8(b)  and 
copies  of  all  other  documents  relating  to 
the  carrying  out  of  the  test  including  all 
such  intracorporate  documents.  IT  so 
requested  by  the  U.S.  Government 
observers  in  connection  with  an 
examination  pursuant  to  section  6(b). 
such  Covered  Foreign  Afiiliate.  within 
four  weeks  of  such  request  shall 
forward  a  copy  of  each  requested  record 
to  an  appropriate  sffice  at  the 
headquarters  of  such  Covered  Foreign 
Affiliate's  parent  company  U.S. 
Voluntary  Agreesoent  participaaL.  where 
the  records  shall  be  maintained  uolil 
completion  of  such  examination. 

(iii)  Notwithstanding  section  2(b). 
each  U.S.  Voluntary  Agreement 
participant  shall  maintain  for  a  period  of 
one  year,  a  copy  of  each  dociHiient 
relating  to  the  carrying  out  of  the  test 
which  involves  administrative, 
procedural,  or  ministerial  information  or 
data,  as  described  in  section  2(b).  Such 
documents  shall  be  maintained 
separately  from  the  records  described  in 
section  8(c)(i)  and  (ii).  and  from  other 
company  records,  and  upon  request 
shall  be  included  among  the  records 
forwarded  to  the  appropriate  company 
office  pursuant  to  section  8(c)(1)  and  (ii). 
Such  documents  may  be  subject  to  U.S. 
Government  examination  during  and 
after  the  test  process,  as  provided 
elsewhere  in  these  recordkeeping 
requirements. 

(iv)  Notwithstanding  section  2(b). 
copies  of  eil  documents  relating  to  tfie 
carrying  out  of  the  test  which  are 
subject  to  attorney-client  privilege  shall 
be  included  among  the  records 
forwarded  to  the  appropriate  company 
office  pursuant  to  section  8(c)(i)  and  (ii). 
Upon  request  the  Voluntary  Agreement 
participant  shall  identify  those  records 
which  are  subject  to  attorney-client 
privilege.  Those  records  which  are  not 
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subject  to  attorney-client  privilege  may 
be  subject  to  U.S.  Government 
examination  during  and  after  the 
allocation  process,  as  provided 
elsewhere  in  these  recordkeeping 
requirements. 

9.  Reports  of  Actions  Taken 

(a)  Each  Reporting  Company  U.S. 
Voluntary  Agreement  participant  shall 
report  to  the  Departments  of  Energy  and 
justice  and  the  Federal  Trade 
Commission,  actions  simulated  by  it  and 
its  covered  affiliates  to  carry  out  Type  2 
transactions.  Communications  with 
respect  to  developing  or  implementing  a 
volimtary  offer  are  to  be  reported  as 
provided  in  sections  7  and  8. 

(b)  A  report  shall  be  submitted  within 
seven  days  (or  in  the  case  of  actions  by 
Covered  Foreign  Affiliates,  fourteen 
days)  of  the  end  of  the  week  (ending 
Saturday)  in  which  the  action  was 
simulated. 

(c)  Each  Type  2  transaction  that  is 
implemented  or  planned  to  be 
implemented  shall  be  described  with 
particularity,  including  a  statement  of 
the  volume,  crude  or  product  type, 
country  of  origin,  original  destination 
and  recipient,  new  destination  and 
recipient,  time  of  delivery,  and  other 
significant  terms  involved.  To  the  extent 
that  a  record  submitted  pursuant  to 
Section  8  already  discloses  such 
information,  a  cross-reference  to  a 
specific  record  will  suffice.  In  other 
respects,  the  style  and  content  of  the 
report  are  left  to  the  discretion  of  the 
individual  Reporting  Company.  It  can  be 
submitted  in  any  fashion  Uiat  the 
Reporting  Company  believes  will  reflect 
what  it  and  its  covered  affiliates  have 
done. 

(d)  Each  Reporting  Company  is  invited 
(but  not  required)  to  comment  in  such 
reports  on  these  operating  procedures 
and  recordkeeping  requirements,  with 
respect  to  their  use  in  systems  tests  or  in 
a  real  emergency. 

(e)  A  Reporting  Company  Voluntary 
Agreement  participant  may  submit  a 


similar  report  to  the  lEA  Secretariat. 
The  Reporting  Company  simultaneously 
should  send  a  copy  of  any  such  report  to 
the  Departments  of  Energy  and  Justice 
and  the  Federal  Trade  Commission. 

10.  Reporting  Addresses 

Reports  and  records  required 
hereunder  to  be  sent  to  U.S.  Government 
agencies  should  be  addressed  to: 
Ms.  Catherine  M.  Keane,  Voluntary 
Agreement  Coordinator,  International 
Affairs,  IE-132,  Department  cf  Energy, 
Forrestal  Building.  Room  7G-076, 1000 
Independent  Avenue,  SVV., 
Washington.  D.C.  20585,  Telex  No. 
710-822-0176,  TWX  No.  710-822-0001 
Ms.  Melanie  Stewart  Cutler,  Energy 
Section,  Antitrust  Division, 
Department  of  Justice.  Post  Office  Box 
14141.  Washington,  D.C.  20044,  Telex 
No.  710-822-1907,  TWX  No.  710-822- 
1907. 
Mr.  Harvey  Blumenthal,  Federal  Trade 
Conunission/CS-4.  Washington,  D.C. 
20585 

[FR  Doc.  85-19783  Filed  8-16-«5;  8:45  am) 
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Energy  Infonnation  Administration 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

AGENCY:  Energy  Infonnation 
Administration,  DOE. 
action:  Notice  of  submission  of  request 
for  clearance  to  the  Office  of 
Management  and  Budget 


summary:  The  Department  of  Energy 
(DOE)  has  submitted  the  following 
collections  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  listing  does  not  contain 
information  collection  requirements 
contained  in  regulations  which  are  to  be 
submitted  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  nor 

DOE  Forms  Under  Review  by  OMB 


management  and  procurement 
assistance  requirements  collected  by 
DOE 

Each  entry  contains  the  following 
information  and  is  listed  by  the  DOE 
sponsoring  office:  (1)  The  form  number; 
(2)  Form  title;  (3)  Type  of  request,  e.g.. 
new,  revision,  or  extension:  (4) 
Frequency  of  collection;  (5)  Response 
obligation,  i.e..  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (6) 
Type  of  respondent;  (7)  An  estimate  of 
the  number  of  respondents;  (8)  Annual 
respondent  burden,  i.e.,  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  and  (9)  A  brief  abstract 
describing  the  proposed  collection. 
DATES:  Last  Notice  published  Tuesday, 
July  23, 1985  (50  FR  30003). 

FOR  FURTHER  INFORMATION  CONTACT 

John  Gross,  Director.  Data  Collection 
Services  Division  (DCSD),  Energy 
Information  Administration,  M.S.  IH- 
023,  Forrestal  Building,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585,  (202)  252-2308 

Vartkes  Broussalian.  Department  of 
Energy  Desk  Officer.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  DC  20503, 
(202)  395-7313 

SUPPLEMENTARY  INFORMATION:  Copies 

of  proposed  collections  and  supporting 
documents  may  be  obtained  from  Mr. 
Gross.  Comments  and  questions  about 
the  items  on  this  list  should  be  directed 
to  the  OMB  reviewer  for  the  appropriate 
agency  as  shown  above. 

If  you  anticipate  commenting  on  a 
form,  but  find  that  time  to  prepare  these 
comments  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  reviewer  of  your 
intent  as  early  as  possible. 

Issued  in  Washington,  D.C,  August  14, 
1985. 

Yvonne  M.  Bishop 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
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Federal  Energy  Regulatory 

Connmission 

(Docket  Nos.  ER85-670-000,  et  al.] 

Commonwealth  Edison  Co.,  et  aU 
Electric  Rate  and  Corporate 
Regulation  Filings 

August  12, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Commonwealth  Edison  Company 

(Docket  No.  ER85-670-0001 

Take  notice  that  Commonwealth 
Edison  Company  on  August  2, 1985, 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Service  Tariff  No.  2.  an 
Interconnection  Agreement,  dated  July 
20, 1956,  between  Commonwealth 
Edison  Company  and  Indiana  & 
Michigan  Electric  Company. 

The  proposed  change,  which  the 
parties  have  agreed  to,  provides  for  a 
revisipn  in  time  periods  previously 
agreed  upon  for  the  transmission  of 
power  through  the  Indiana  &  Michigan 
system  as  related  to  the  capacity 
allocations  to  Commonwealth  Edison 
from  the  Ludington  Pumped  Storage 
Plant. 

Copies  of  the  proposed  rate  schedule 
changes  were  served  upon  the  Illinois 
Commerce  Commission,  Springfield, 
Illinois,  the  Public  Service  Commission 
of  Indiana,  Indianapolis,  Indiana  and 
Michigan  Public  Service  Commission, 
Lansing,  Michigan. 

Comment  date:  August  26, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consumers  Power  Company 

(Docket  No.  ER85-675-000] 

Take  notice  that  Consumers  Power 
Company  ("Consumers")  on  August  5, 
1985,  tendered  for  filing  Consumers' 
Amendment  No.  3  to  the  Agreement  For 
Sale  of  Portion  of  Generating  Capability 
of  Ludington  Pumped  Storage  Plant  with 
Commonwealth  Edison  Company 
(Commonwealth)  and  Indiana  & 


Michigan  Electric  Company  (Indiana 
Company)  dated  as  of  June  1, 1971. 

Amendment  No.  3  extends  the  time 
period  during  which  Consumers  sells  its 
51%  of  two  units  of  generating  capability 
of  Ludington  by  one  and  four-tenths 
years  (from  the  former  termination  date 
of  August  7. 1985  to  a  new  termination 
date  of  December  31. 1986).  The  rate 
charged  for  this  transaction  (a  function 
of  the  annual  fixed  charge  factor  and  the 
actual  capital  costs  of  the  facilities)  is 
not  charged  by  this  amendment. 
However,  the  revenue  to  be  received  by 
Consumers  during  the  period  from 
August  7, 1985  through  December  31, 
1986  will  be  greater  because  Consumers 
is  selling  its  51%  share  of  the  capability 
of  two  units  rather  than  one. 

Consumers  requests  waiver  of  the 
notice  requirements  to  permit  an 
effective  date  of  July  1, 1985. 

Consumers  states  that  copies  of  the 
filing  were  served  on  Commonwealth, 
The  Detroit  Edison  Company  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  August  26, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Dayton  Power  and  Light 
Company 

(Docket  No  ER85-673-000] 

Take  notice  that  on  August  5, 1985, 
The  Dayton  Power  and  Light  Company 
(DP&L)  tendered  for  filing  a  Notice  of 
Cancellation  of  its  Service  Agreement 
with  the  Village  of  New  Knoxville 
executed  pursuant  to  its  FERC  Electric 
Tariff  Original  Volume  1,  Pages  11  and 
12. 

The  filing  terminates  the  Service 
Agreement  by  which  New  Knoxville 
received  full  requirements  for  resale. 

Comment  date:  August  26, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Detroit  Edison  Company 

[Docket  No  ER85-674-000J 

Take  notice  that  The  Detroit  Edison 
Company  (Detroit  Edison)  on  August  5, 
1985,  tendered  for  filing  Amendment  No. 
3  dated  July  1, 1985  between  Detroit 
Edison  and  Commonwealth  Edison 
Company  (Commonwealth)  and 


American  Electric  Power  Service 
Corporation  (American  Electric  Power) 
which  extends  for  approximately  1.4 
years  the  sale  of  a  portion  of  the 
generating  capability  of  Ludington 
Pumped  Storage  Plant  by  Detroit  Edison 
to  Commonwealth  under  the 
"Agreement  For  Sale  of  Portion  of 
Generating  Capability  of  Ludington 
Pumped  Storage  IHant  by  The  Detroit 
Edison  Company  to  Commonwealth 
Edison  Company,"  dated  June  1, 1971  as 
amended  by  agreements  dated  August 
15, 1971  ai\d  June  1. 1983  (herein  after 
termed  "Agreement  as  amended").  The 
Agreement  as  amended  has  been 
denoted  The  Detroit  Edison  Company 
Rate  Schedule  FERC  No.  1& 

Detroit  Edison  states  that  the 
amendment  No.  3  extends  the  sale  of 
two  imits  of  generating  capability  of 
Ludington  Pumped  Storage  Plant  1.4 
years  from  the  period  August  7, 1973- 
August  7. 1985  to  the  period  August  7, 
1973-December  31. 1986. 

Comment  date:  August  28, 19B5,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  Corporation 

[Docket  No  ER8S-663-000] 

Take  notice  that  on  August  1, 1965. 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  Service 
Schedule  F  providing  for  assured 
capacity  and  energy  interchange  service 
between  Florida  Power  and  the  Fort 
Pierce  Utilities  Authority.  Florida  Power 
states  that  Service  Schedule  F  is 
submitted  for  inclusion  as  a  supplement 
to  the  existing  contract  for  interchange 
service  between  Florida  Power  and  the 
Fort  Pierce  Utilities  Authority 
designated  as  Florida  Power's  Rate 
Schedule  FERC  No.  100.      - 

Florida  Power  requests  that  Service 
Schedule  F  be  permitted  to  become 
effective  August  1. 1985  and,  therefore, 
requests  waiver  of  the  sixty  day  notice 
requirement.  Copies  of  this  filing  have 
been  served  upon  the  Fort  Pierce 
Utilities  Authority  and  the  Florida 
Public  Service  Commission. 
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Comment  date:  August  28. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  Corporation 

(Docket  No  ER85-67a-000j 

Take  notice  that  on  August  5. 1985. 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  a  contract 
providing  for  assured  capacity  and 
energy  interchange  service  between 
Florida  Power  and  Florida  Power  &  Light 
Company.  Florida  Power  states  that  the 
Contract  for  Assured  Capacity  and 
Energy  is  submitted  for  filing  as  a 
separate  contract  for  interchange 
service  between  Florida  Power  and 
Florida  Power  &  Light  Company.  The 
Contract  for  Assured  Capacity  and 
Energy  incorporates  by  reference  the 
general  terms  and  conditions  with 
respect  to  interconnected  operations 
which  are  contained  in  the  Contract  for 
Interchange  Service  between  Florida 
Power  and  Florida  Power  ft  Light 
Company. 

Florida  Power  requests  that  the 
Contract  for  Assured  Capacity  and 
Energy  be  permitted  to  become  effective 
August  5, 1985  and  therefore,  requests 
waiver  of  the  sixty  day  notice 
requirement  Copies  of  this  filing  have 
been  served  upon  Florida  Power  &  Light 
Company  and  the  Florida  PubUc  Service 
Commission. 

Comment  date:  August  26. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  ft  Light  Company 

(Docket  No  ER85-667-000] 

Take  notice  that  Florida  Power  ft  Light 
Company  (FPL)  on  August  2, 1985. 
tendered  for  filing  a  document  entitled 
"Amendment  Number  One  to  Contract 
for  Interchange  Service  Between  Florida 
Power  ft  Light  Company  and  City  of 
Homestead.  Florida". 

FPL  states  that  under  the  Amendment 
FPL  and  City  of  Homestead,  Florida 
(Homestead)  utilize  the  provisions  of  the 
existing  Contract  for  Interchange 
Service  between  FPL  and  Homestead, 
the  parties  to  establish  additional 
service  schedules.  FPL  states  that  the 
additional  Service  Schedule  X  provides 
the  parties  with  the  necessary  vehicle  to 
better  maximize  the  overall  economy  of 
power  production  in  the  State  of  Florida. 

FPL  respectfully  requests  that  the 
proposed  Amendment  be  made  effective 
no  later  than  60  days  from  the  date  of 
filing.  According  to  FPL,  a  copy  of  this 
filing  was  served  upon  City  of 
Homestead,  Florida. 

Comment  date:  August  28, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


•.  Gulf  Power  Company 

(Docket  No.  ER8&-664-O0OJ 

Take  notice  that  Gulf  Power  Company 
on  August  2. 1985.  tendered  for  filing  a 
rate  schedule  constituting  an 
interchange  contract  between  Gulf 
Power  Company  and  Alabama  Electric 
Cooperative,  Inc.  The  service  under  the 
rate  schedule  is  scheduled  to  commence 
on  August  1, 1985.  The  interchange 
contract  between  Gulf  Power  Company 
and  Alabama  Electric  Cooperative.  Inc. 
provides  for  interconnection  at  two 
points  between  the  respective  electric 
systems.  The  interchange  contract 
provides  for  emergency  assistance, 
short-terra  power,  transmission  service 
and  economy  interchange  transactions. 
Charges  for  such  service  are  to  be  based 
on  formulary  rates  set  forth  in  the 
service  schedules  accompanying  the 
Interconnection  Agreement. 

Comment  date:  August  26, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Power  ft  Light  Qunpany,  an 
assumed  business  name  of  PacifiCorp 

(Docket  No.  ER85-6e9-000] 

Take  notice  that  on  August  2, 1985, 
Pacific  Power  &  Light  Company  (Pacific), 
an  assumed  business  name  of 
PacifiCorp.  tendered  for  filing  Seventh 
Revised  Sheet  No.  5A,  superseding  Sixth 
Revised  Sheet  No.  5A  (Index  of 
Purchasers)  of  Pacific's  FERC  Electric 
Tariff.  Original  Volume  No.  3  (Tariff),  an 
Intercoimection  Agreement  (Agreement) 
and  Service  Schedule  A  (Schedule  A) 
between  Pacific  and  the  State  of 
California  Department  of  Water 
Resources  (DWR). 

The  Agreement  provides  for 
interconnection  between  Pacific  and 
DWR.  Schedule  A  provides  for  the  sale 
of  nonfirm  power  and  energy  between 
Pacific  and  DWR.  Such  sales  by  Pacific 
to  DWR  will  be  in  accordance  with 
Service  Schedule  PP&L-3  under  Pacific's 
Tariff. 

Comment  date:  August  26, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER85-665-000] 

Take  notice  that  on  August  2, 1985. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Notice  of 
Cancellation  of  PNM  Rate  Schedule  PFC 
No.  23,  as  supplemented. 

PNM  requests  an  effective  date  of  July 
1. 1985  and  therefore  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  the  United  States  Department  of 
Energy's  Los  Alamos  Area  Manager  and 


upon  the  New  Mexico  Public  Service 
Commission. 

Comment  date:  August  26, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  South  Carolina  Electric  ft  Gas 
Company 

[Docket  No.  ER85-666-0001 

Take  notice  that  South  Carolina 
Electric  ft  Gas  Company  on  August  2, 
1985,  tendered  for  filing  a  proposed 
modification  of  F.P.C.  Schedule  No.  33, 
dated  February  14, 1985.  agreement 
between  South  Carolina  Electric  ft  Gas 
Company  and  South  Carolina  Authority. 

The  modification  incoporates  the 
addition  of  the  230  KV  interconnection 
between  South  Carolina  Electric  ft  Gas 
Company's  Pepperhiil  Station  and  South 
Carolina  Public  Service  Authority's 
Mateeba  Station  into  the  Interchange 
Agreement  dated  August  21. 1978. 

This  modification  is  proposed  to  be 
effective  60  days  a  f tier  filing.  South 
Carolina  Electric  ft  Gas  Company  has 
sent  copies  of  this  filing  to  South 
Carolina  Public  Service  Authority. 

Comment  date:  August  26. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Public  Servic:e 
Corporation 

[Docket  No.  ER85-672-000 

Take  notice  that  Wisconsin  Public 
Service  Corporation  ("the  Company")  on 
August  5. 1985,  tendered  for  filing  an 
executed  service  agreement  to  transfer, 
effective  November  16. 1985.  its  all 
requirements  customer,  the  Village  of 
Stratford.  Wisconsin,  from  all 
requirements  service  under  a  contract 
(FERC  Rate  Schedule  Number  39.  and 
the  currently  effective  supplements 
thereto)  to  the  same  service  under  the 
company's  all  requirements  tariff. 
Original  Volume  Ko.  2.  The  filing  does 
not  affect  the  rate  charged  to  Stratford 
nor  the  revenues  paid  by  the  customer 
to  the  company.  'The  company  makes 
this  change  so  that  service  will  be  under 
a  tariff  which  is  generally  applicable  to 
all  customers. 

Copies  of  the  filing  were  served  upon 
Stratford  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  August  26, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Commission,  825  North  Capitol 
Street.  NE..  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
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the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  the  comment  date.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will' not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fding  are  on  file  with  the 
ComjTiission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-19660  Filed  8-16-85:  8:45  am] 

BILUNQ  CODE  C717-01-M 


[Docket  Nos.  OF85-6 15-000,  et  al.] 

Cogenic  Energy  Systems  Inc.,  et  al.; 
Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc. 

August  9. 1985. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Cogenic  Energy  Systems  Inc. 

(Doclcet  No.  QF85  -615-000] 

On  July  19. 1985,  Cogenic  Energy 
Systems  Inc..  307  South  Leadbetter 
Road,  Ashland,  Virginia  23005, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  will  be  located  at  the 
Beach  wood  Sheraton,  26300  Chagrin 
Boulevard,  Beachwood,  Ohio  44122.  The 
facility  is  a  topping  cycle  cogeneration 
plan  with  a  power  production  capacity 
of  100  kW.  It  will  consist  of  an  internal 
combustion  engine  fueled  by  natural  gas 
with  waste  heat  recovery  from  both 
jacket  water  and  hot  exhaust  gases.  The 
waste  heat  will  be  used  to  heat  domestic 
hot  water.  Installation  is  planned  to 
commence  July  1, 1985  and  completion  is 
scheduled  for  July  30, 1985. 

2.  Fritz's  Island  Sewage  Treatment  Plant 

IDockef  No.  QF85-636-000) 

On  August  2, 1985,  Fritz's  Island 
Sewage  Treatment  Plant,  c/o  Mr.  Joseph 
F.  Mitchell,  City  Engineer,  City  Hall,  815 
Washington  Street,  Reading, 
Pennsylvania  19601,  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 


facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  facility  will  be  located  at  Fritz's 
Island  Sewage  Treatment  Plant, 
Reading,  Peimsylvania.  The  power 
production  capacity  of  the  facility  is 
approximately  200  kW.  The  facility  will 
consist  of  an  internal  combustion  engine 
fueled  by  digester  gas.  The  heat 
recovered  from  the  engine  will  be  used 
to  heat  the  digester. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211  • 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-19690  Filed  &-16-85;  8:45  am| 

BILLINQ  CODE  (717-01-11 

[Docket  No.  TA85-3-1-000, 001  ] 

Alabama-Tennessee  Natural  Gas  Co^ 
Revised  PGA  Rate  Adjustment 

August  12, 1985. 

Take  notice  that  on  August  5, 1985, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918,  Florence,  Alabama 
35631,  tendered  for  filing  Fourth  Revised 
Sheet  No.  4  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  This 
tariff  sheet  is  proposed  to  become 
effective  August  15, 1985,  and  Alabama- 
Tennessee  requests  that  there  be 
granted  any  necessary  waivers  of  the 
Commission's  Regulations  to  accomplish 
this  proposed  effective  date. 

According  to  §  381.103(b)(2){iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b]{2](iii)),  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  August  7, 
1985. 

Alabama-Tennessee  states  that  the 
purpose  of  the  revised  tariff  sheet  is  to 


reduce  Alabama-Tennessee's  rates  to 
reflect  a  reduction  in  the  rates  of  its 
principal  supplier,  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco,  Inc..  filed  on  July  28. 1985.  in 
Docket  No.  TA85-3-9-000.  to  be 
effective  August  15. 1985. 

Fourth  Revised  Sheet  No.  4  provides 
for  the  following  rates: 


6-1: 

Demand 

Cof  iMnudNy .. 

Gac 

SG-1: 

CofiMimdMy.. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  20. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  numb, 
Secretary. 

(FR  Doc  85-19731  Filed  8-16-85:  8:45  am] 
mujNQ  CODE  tjn-oi-m 

(Docket  No.  TA85-1S-20-0(n] 

Algonquin  Gas  Transmission  Co; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  12. 1965. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  August  5. 1985  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Substitute  Eighth  Revised  Sheet  No.  201 
Substitute  Third  Revised  Sheet  No.  241 
Substitute  Ninth  Revised  Sheet  No.  201 

Algonquin  Gas  states  that  such 
revised  tariff  sheets  are  being  filed  to 
track  revised  rates  filed  by  its  pipeline 
supplier  Texas  Eastern  Transmission 
Corporation  ("Texas  Eastern"),  effective 
August  1. 1985.  Such  revised  rates  reflect 
a  decrease  resulting  from  (i)  Texas 
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Eastern's  latest  exercise  of  "market-out" 
provisions  in  certain  of  its  gas  purchase 
contracts  and  (ii]  the  flow-through  of 
cost  reductions  Texas  Eastern  has 
experienced  from  one  of  its  major 
pipeline  suppliers,  Texas  Gas 
Transmission  Corporation.  The  impact 
of  such  cost  reductions  on  Algonquin 
Gas'  rates  is  a  reduction  of  $0X109/ 
MMBtu  in  the  demand  component  of  its 
rates  and  a  reduction  of  $.1089/KfMBtu 
in  the  commodity  component. 

The  proposed  effective  date  of 
Substitute  Eighth  Revised  Sheet  No.  201 
and  Substitute  Third  Revised  Sheet  No. 
241  is  August  1. 1985.  The  proposed 
effective  date  of  Substitute  Ninth 
Revised  Sheet  No.  201  is  September  1, 
1985. 

Algonquin  Gas  also  tendered  for  filing 
to  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  alternate 
tariff  sheets: 

Alternate  Substitute  Eighth  Revised 

Sheet  No.  201 
Alternate  Substitute  Third  Revised 

Sheet  No.  241 
Alternate  Substitute  Ninth  Revised 

Sheet  No.  201 

Algonquin  Gas  states  that  such 
alternate  tariff  sheets  are  being  filed  to 
reflect  the  rate  increase  resulting  from 
Texas  Eastern's  compliance  with  the 
Commission's  July  19. 1985  Order,  in 
conjunction  with  the  rate  reduction 
proposed  by  Texas  Eastern. 

The  proposed  effective  date  of 
Alternate  Substitute  Eighth  Revised 
Sheet  No.  201  and  Alternate  Substitute 
Third  Revised  Sheet  No.  241  is  August  1, 
1985.  The  proposed  effective  date  of 
Alternate  Substitute  Ninth  Revised 
Sheet  No.  201  is  September  1. 1985. 

Algonquin  Gas  requests  that  the 
Commission  accept  those  tariff  sheets 
filed  by  Algonquin  Gas  to  be  effective 
August  1. 1985  and  September  1. 1985 
which  synchronizes  their  rates  with  the 
underlying  rates  of  Texas  Eastern. 

Algonquin  Gas  further  requests  that  it 
be  allowed  to  pass  the  effect  of  Texas 
Eastern's  compliance  filing  through  its 
Unrecovered  Purchased  Gas  Cost 
Account  (Account  No.  191)  for  the 
month  of  July  1985  rather  than  revise  its 
rates  effective  July  1, 1985. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 


385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  20. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filling  are  on 
file  with  the  Conmiission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  85-19732  Filed  8-lft-85-,  8:45  am] 
■LUNO  CODE  sriT-ei-ii 


[Docket  l«a  SAa5-44-000] 

Armco  Inc.;  Petition  for  Adjustment 
and  intertm  Relief 

August  13. 1985. 

On  July  19, 1985,  Armco  Inc.  (Armco) 
filed  with  the  Federal  Energy  Regulatory 
Commission  a  petition  for  an  adjustment 
pursuant  to  section  S02(C]  of  the  Natural 
Gas  Policy  Act  of  1978  (15  U.S.C.  3301,  et 
seq.),  and  Part  385,  Subpart  K  of  the 
Commission's  regulations.  Armco  seeks 
relief  from  incremental  pricing 
surcharges  under  NGPA  Title  II  and  Part 
282  of  the  Commission's  regulations. 

Armco  alleges  that  the  imposition  of 
incremental  pricing  surcharges  on  its 
Kansas  City  facility  is  resulting  in 
special  hardship,  inequity,  and  an  unfair 
distribution  of  burdens  within  the 
meaning  of  NGPA  section  502(c)  and 
that  adjustment  relief  is  both  necessary 
and  warranted  to  prevent  such  results. 

Armco  states  that  its  steel  facility  in 
Kansas  City,  Missouri,  consumes  natural 
gas  subject  to  the  incremental  pricing 
program  under  NGPA  Title  II.  Armco 
also  alleges  that  the  Kansas  City 
facility's  total  cost  of  sales  and 
operating  expenses,  including 
incremental  pricing  surcharges,  exceed 
that  facility's  net  sales  revenues. 

In  addition,  Armco  requests  interim 
relief,  piirsuant  to  Section  385.1113  of 
the  Commission's  regulations  and  a 
waiver  of  the  applicable  filing  fee, 
pursuant  to  18  CFR  381.106. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  make  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  15  days 


after  publication  of  this  notice  in  the 
Federe]  Register. 
Kraneth  F.  Plumb, 

Secretary. 

f  PR  Doc.  85-19733  Filed  8-16-85;  8:45  am) 

MLUNQ  COOC  t717-ei-«l 


[Docket  No.  EReS-66«-000] 

Cleveland  Electric  Illuminating  Co.  et 
•L;  Amendment  to  Interconnection 
Agreement 

August  12. 1985. 

Take  notice  that  on  August  2. 1985,  the 
CAPCO  Group  filed  Amendment  No.  3, 
entered  into  as  of  the  1st  day  of  July 
1984,  to  the  CAPCO  Basic  Operating 
Agreement,  as  amended  September  1 
1980,  which  is  on  file  with  the 
Commission  and  identified  by  the  Rate 
Schedule  numbers  shown  for  each  listed 
company: 


The  Clavaland  Electric  Mumineling  Compeny. 

Duqueene  Light  Company 

Ohio  £dMcn  Compeny „ _„.„....„........ 

Pennsylvania  Power  Compeny 

The  Toledo  Edaoo  Compiwiy 


FERC 

rate 

Khed- 


15 
15 


35 

27 


Amendment  No.  3  amends  the  CAPCO 
Basic  Operating  Agrement: 

1.  to  transfer  the  employees  of  the 
CAPCO  Coordinating  Office  ("Office ") 
from  being  carried  for  administrative 
purposes  on  the  payroll  of  The 
Cleveland  Electric  Illuminating 
Company  ("Illuminating  Company")  to 
the  payroll  of  Ohio  Edison  Company 
("Ohio  Edison")  and  to  transfer  the 
responsibility  for  the  administration  of 
the  Office  from  The  Dliuninating 
Company  to  Ohio  Edison; 

2.  to  amend  Article  6  of  the  Agreement 
so  that  CAPCO  Unit  Back-Up  Power 
shall  not  be  available  for  a  CAPCO  Unit 
when  such  CAPCO  Unit  is  out  of  service 
due  to  the  failure  of  a  party  having  an 
ownership  interest  in  such  CAPCO  Unit 
to  supply  in  a  timely  manner  its  required 
share  of  nuclear  fuel  for  such  CAPCO 
Unit  and  to  amend  Section  8.01  and  to 
add  "Schedule  I — Replacement  Power" 
to  provide  that  Replacement  Capacity 
and  Replacement  Energy  shall  be 
available  when  such  CAPCO  Unit  is  out 
of  service  for  the  reasons  set  forth  in 
Schedule  I; 

3.  to  amend  Article  13  of  the 
Agreement  to  provide  a  different  billing 
procedure,  a  revised  interest  charge  on 
any  impaid  amounts,  and  a  different 
payment  schedule  for  monies  due  and 
owning  as  the  result  of  a  nonparty's 


system's  failure  to  make  payment  for 
transactions  under  the  Agreement;  and 

4.  to  amend  the  compensation  sections 
of  Schedules  A— CAPCO  Back-Up 
Power.  B— Short  Term  Power,  and  C— 
Non-Displacement  Power  of  the 
Agreement  to  provide  for  flexibility  in 
charging  for  the  adders  to  the  out-of- 
pocket  costs  associated  with  such 
power. 

No  new  facilities  will  be  installed  nor 
will  existing  facilities  be  modified  in 
order  to  provide  the  service  covered  by 
the  proposed  Amendment.  It  is 
requested  that  Amendment  No.  3 
become  effective  July  1, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  26. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-19734  Filed  8-1&-85:  8:45  amj 

BiLLINQ  CODE  6717-01-M 

(Docket  No.  TA85-3-52-000,  001] 

Western  Gas  Interstate  Co.;  Proposed 
PGA  Rate  Adjustment 

August  12, 1985. 

Take  notice  that  on  August  5. 1985, 
Western  Gas  Interstate  Company 
("Western")  submitted  for  filing  Third 
Revised  Sheet  No.  10.  Third  Revised 
Sheet  No.  11.  and  First  Revised  Sheet 
Na  212  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  Said  tariff  sheets 
are  proposed  to  become  effective  on 
August  1, 1985. 

Western  states  that  the  proposed 
change  in  rates  reflected  on  Third 
Revised  Sheet  No.  10  is  being  filed  in 
accordance  with  its  Tariffs  PGA  clauses 
which  permits  the  recovery  of  changes 
in  the  cost  of  gas  and  of  unrecovered 
purchased  gas  costs.  Western  further 
states  that  Third  Revised  Sheet  No.  10 
provides  for  (1)  A  decrease  in 
Western's  total  rate  per  Mcf  under  its 
Rate  Schedule  G-N  from  $3.4570  to 
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$3.3760:  (2)  a  decrease  in  Western's  total 
rate  under  its  Rate  Schedule  G-S  from" 
$3.9012  to  $3.8431:  and  (3)  no  change  in 
Western's  total  rate  under  its  Rate 
Schedule  G-R.  These  changes  are  based 
on  Western's  cost  of  purchased  gas  for 
the  12  months  ending  April  30, 1985.  The 
decreases  in  the  total  rates  under 
Western's  Rate  Schedules  G-N  and  G-S 
result  from  a  combination  of  factors 
including  lower  gas  costs.  Western  also 
seeks  authority  to  defer  billing  the 
affected  customer  under  Rate  Schedule 
G-R  the  Account  191  balance  of 
$405,645.59  until  abandonment  of  service 
is  authorized,  and  to  collect  the 
unrecovered  balance  at  that  time  by 
means  of  a  lump-sum  payment  under 
that  rate  schedule. 

Western  also  states  that  First  Revised 
Sheet  No.  212  is  being  filed  in  order  to 
state  specifically  that  Western's 
surcharge,  as  filed  for  August  1 
effectiveness  each  year,  will  be  the 
same  surcharge  that  Western  put  into 
effect  the  previous  February  1  of  each 
year. 

Western  states  that  copies  of  this 
filing  were  served  upon  Western's 
transmission  system  customers  and  the 
interested  state  regulatory  commissions. 
The  filing  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  20. 1985.  Protests  will  be 
caaeidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inpsection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-19735  Filed  8-16-85;  8:45  am) 
B4LLING  CODE  6717-41-M 


[Docket  No.  ER-«5-^5«-000] 

Wisconsin  River  Power  Co.;  Tariff 
Ciiange 

August  12. 1985. 
Take  notice  that  Wisconsin  River 


Power  Company  (the  "Company")  on 
July  31. 1985  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff. 

The  proposed  changes  have  a 
proposed  effective  date  of  October  1. 
1985;  however,  if  the  proposed  rate 
schedule  were  in  effect  for  the  entire 
calendar  year  of  1985.  the  Company's 
revenues  for  the  12-month  period  ending 
December  31, 1985  nominally  would 
increase  by  $1,265,846. 

The  proposed  changes  to  the 
Company's  rate  schedule  conform  the 
Company's  rate  design  to  a  conventional 
structure  for  electric  utilities  and 
provides  for  a  rate  of  return  consistent 
with  levels  customarily  approved  by  the 
Commission.  The  rate  of  return  provided 
in  the  proposed  change  in  rate  schedule 
will  be  in  lieu  of  the  rate  of  return 
currently  earned  by  each  of  the 
Company's  shareholders  (all  of  which 
are  electric  utilities)  in  the  form  of  a 
return  on  their  investment  in  the 
Company  pursuant  to  retail  rate 
proceedings  before  the  Public  Service 
Commission  of  Wisconsin.  All  of  the 
electric  energy  produced  by  the 
Company  is  sold  to  the  Company's  three 
shareholders.  The  proposed  change  in 
rate  schedule,  therefore,  is  not  expected 
to  impact  materially  the  net  cost  of 
electric  enei^gy  to  the  Company's 
customers. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  the  PubUc  Service 
Commission  of  Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energj'  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  5§  385.212  and  385.207  of  the 
Commission's  regulations.  AH  such 
petitions  or  protests  should  be  filed  on 
or  before  August  26, 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  of  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-19738  Filed  8-16-85:  8:45  amJ 

BUJJNO  CODE  •717-«1-« 


33410 


[Docket  No.  G-3315,  ot  aL] 

Diamond  Shamrock  Exploration  Co^ 
and  Diamond  Shamrock  Raflning  and 
marketing  Co^  tt  aL;  Applications  for 
Certificates,  At)andonments  of  Service 
and  Petitions  to  Aniend  Certificates  * 

August  13, 1985. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  conunerce  or  to  abandon 


Federal  Register  /  Vol.  50.  No.  160  /  Monday.  August  19.  1985  /  Notices 


service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  nie  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  August 
26, 1985,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  .214).  AH  protests  filed  with  the 


Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 


Oockat  No.  and  dM«  Had 


G-331S,  ar  at  C  «  O,  July  31, 

iges. 


0-6631-000   and    G-16740-000, 

D.  July  11.  1985. 
&-11072-O0a  D.  July  15.  1985.-- 


G-13634-002.  0.  JUy  15.  1966... 

0-18303^)00.  D.  Aug.  6.  1986  ... 
C15O-681-000,  D.  Juty  12,  1985  . 

Cie3-195,  0.  Aug.  5,  1985 

C165-1369-001.  July  15.  1985 ..._ 
Cl88-ei6-006  C.  July  19. 1965 .. 

ci8e-iis2-ooa  e.  juty  2^  i9es 

Cl  73-639-006.  Ju*y  18.  1985 


C176-S86-006,  July  18,  1985 

C180-365-002,  0.  July  29,  1985  „ 

C182-237-00a  0.  July  29,  1985 ... 
C185-21»-000  (C177-428) 

(C177-677)  (0178-578)  (C176- 

579),  a  July  22,  1965. 


C185-585-000.  F.  July  15,  1985.. 
Cl85-5a6-000.  F,  July  16,  1985.. 


C185-587-000,  A,  July  18,  1965... 

C185-S88-000,  A,  July  22,  1985... 
C185-589-000.  F,  July  23,  1965... 

C185-590-000     (C169-2fl6),     B 
July  18.  1985 

C185-591-000  B,  July  16,  1965... 

C185-S82-000  a,  July  23,  1965 


C185-593-000     (C1 70-495).     B. 

July  23.  1965. 
C166-594-000,  A 

C185-595-000.  A.  July  22. 1965. .. 


Applicani 


aawonj  Snamrock  Exploration  Ca,  and  Dwnond 
Shamodi  Refining  and  Marfcating  Coinpany.  P.O. 
Bon  631.  AmaclUo.  Texas  73173. 

Sun  Eiploration  S  Production  Co.,  PC.  8ok  2680, 

DaHai.  Taxaa  75221 -266a 
—do 


Conoco  mt,  P.O.  Boti  2197.  Houston,  Texas  77252. 

Tannoco  OH  Co«npany,  P.O.  Bm  2511,  Houston, 

Texas  77001. 
Exxon  Cofporabon,  P.O  Box  2180,  Houston,  Taxes 

77252-2180. 
Philps    Petroleum    Company,    336    HS4L    BIdg.. 

Banlesvilta.  OMa.  74004. 
Amoco  Production  Coinpany  (Succ.  in  mtereal  to 

Texaco  mc),  PC  Box  50879.  New  Ortoans,  U. 

70150. 
ARCO  Oil  and  Qaa  Company.  Oivawn  ol  Atlantic 

KcMaM  Company.  P.O.  Box  2819,  Oalas,  Taxaa 

75221. 

.....do 

Conoco  Inc.  .««„..„„„._. ,     


Conoco  Inc .  P.O.  Box  2197.  Houston.  Texas  77252.. 
Southern  Unnn  Ejptotation  Company.   1217  Msin 
Street,  Sule  400,  Dallas.  Texas  7520i 


Kerr-McGee  Corporation  (Succ.  in  Interest  to  South- 
•Mtem  Oil  and  Refining  Company).  P.O.  Box 
25861.  OWahoma  Crty,  Okla.  73125. 

Southern  Union  Exploratton  Company  (Partis  succ 
to  Supron  Energy  CorporatKXi). 


ARCO  Oil  and  Gas  Company.  Division  o»  Atlantic 
ncMaU  Company.  P.O.  Box  2819.  OaHas,  Texas 
75221. 

do „ 


Samaon  Resources  Company  (Succ  in  mtersst  to 
Laben  Oil  Corporatxm).  Samson  Plaza,  Two  West 
Second  Street.  Tuba.  Olila.  74103. 

Sun  Exploration  and  Production  C:a.  P.O.  Box  2660, 
Oallaa  Texas  7S22 1-2880. 

Sklar  t  PhiCips  0«  Co..  P  O.  Box  3735,  Shreveport 

La.  71133-3735. 
S.  Bums  Brown  Operating  Co..  PO.  Box  130966. 

Tyler.  Texas  75713 . 
Jolm  H.  HW.  100  Southland  Camer,  Delias.  Texaa 

75201 
Southern  Union  Exptaration  Company 


Southern  Union  Exploraiion  Company.   1217  Main 
Street,  Suite  400,  DaNas,  Texas  75202. 


Purchaser  and  kKathm 


Northern  Natural  Gas  Company,  a  dMsion  ol  Inlar- 

Ncnh.   kK.   and   Panhandle   Eastern   P^a   Line 

Compeny,  Certain  acreege  in  Hutchinson  County, 

Texas. 
Tanneaaee  Gas  Pipeline  Company,  N.  Government 

Wens  Fields.  Duval  County.  Texas. 
Panhandle  Eastern  Pipe  Une  Company.  Hansfonl 

(Praine)  Field.  Hansford  County,  Texas. 
Northern  Natural  Gas  Compwiy,  HugotorvAnadMtio 

Area.  Beaver  County.  Oklahoma  and  OchWiaa 

County,  Texas. 
El  Paso  Natuial  Gas  Company.  Eumont  Raid.  Lea 

County.  New  Mexico. 
Panhandle  Eastern  Pipe  Una  Company,  NorttrwesI 

Avsrd  A  Vanous  Fields.  AllaKa.  Dewey,  MaKx  and 

Woods  Counties.  Oklahoma. 
B  Paso  Natural  Gas  Company.  Basin  Dakota  ReM. 

San  Juan  County,  New  Moxica 
Natural  Gas  P-peline  Compeny  ol  Amenca.  Santa 

Fe  FieU,  Brooks  County.  Texas. 
Northern  Natural  Gas  Company,  Panhandle  Area. 

Gary  County.  Texas. 
Southern  NstursI  Gas  Company.  West  Delta  Block 

73  ReW.  Offshore  Louisiana. 

Southern  Natural  Gas  Company.  South  Pasa  Area 
Block  61.  OKshora  Louiaiana. 


do.. 


ANR  Pipeline  Comp€viy.  South  Marsh  Island  Blocks 

138  and  137,  Offshore  Louniana. 
do 


Souttwm  Union  Company,   B   Paao  Natural  Gas 

Company  and  Western  Gas  Interstate  Company. 

North  Vacuum  Fietd,  Lea  County,  N«w  Mexico, 

WAW  Fnjitland.  San  Juan  County,   New  Mexico. 

Lee  and  San  Juan  Counties,  New  Mexico. 
Tennessee   Gas   Pipeline  CcirT<pany,   a  division  ol 

Tonneco,    Inc.,    LaJara    FlekJ,    Hidalgo    County, 

Texas. 
B  Paao  Natuial  Gas  Company.  McManuS  No    12 

Wen,  San  Juan  County.  New  Mexico  and  San 

Juan  29-6  Unit  No.  106  Wen,  Rio  Anit)a  County, 

New  Mexico. 
Souttwm  Natural  &»  Con^ny,  South  Pass  Block 

67.  Offshore  Louiaiana. 

Tennessee  Gas  Pipeline  Company,  West  Cameron 

66  FieW,  •£■■  Platfomv  Offshore  Lousiaiia. 
Arkansas  Louisiana  Gas  Company.  Latimer,  LeFlore, 

Pittsburg,  and  Coal  Countiea.  Oklahoma:  Boeaiar 

and     CWtxyne     Parish,     Louisiana;     Sebastiwi 

County.  Aikanaas. 
Natural  Gaa  Pipeline  Company  of  America.  Riggs 

Unit.  WaN  No.  1  So.  Tatoga  FleM.  Dewey  County. 

Oklahoma. 
Transcontinental  Gas  Pipe  Line  Corporation,  Guey- 

dan  lieM,  Vermilion  Parish,  Louisiana. 
Northern   Natural   Gas  Company,    Lohman.  Field. 

Blaine  County.  Montana. 
Western  Gaa   interstate   Cotnpany.   Northwest   Six 

MKe  ReU.  Beaver  County.  Oklahoma. 
B    Paso    Natural    Gaa   Company.    Pictured   Cliffs 

(Chaco).  San  Juan.  New  Mexico. 
do _  _ 


Prioa  par  Md 
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'  This  notice  does  not  pro\-ide  for  consolidation 
for  hearing  of  the  several  matters  covered  hi>rein. 
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Oockal  No.  and  dai*  Mad 


Applicant 


Purctiaaar  andlocatton 


PhoaparMct 


C185-S96-000.  A.  July  26,  1965 

C185-S9S-000.  A.  July  29.  1985  .. 

C185-<00-000,  A,  July  31.  1965 .. 

C185-601-000  (Q-3S12).  B.  July 

31.  1965. 
C185-602-000.  F.  Aug.  1.  1965 


CI  85-603-000     (CI  75-745).     B, 
Aug  5.  1985. 


TXP  Operating  Company,  c/o  Trantco  Exptoration 

Company,  P.O.  Box  1396.  Houaton,  Taxaa  77251. 

Conoco  Inc.,  P.O.  Box  2197,  Houston.  Texaa  77252.. 

Exxon  Corporation.  P.O.  Box  2180.  Houaton.  Texaa 

77252-2180. 
P^i(lipt    Petroleum    Company,    336    HSAL    Bids., 

BartlesviHe,  Okla.  74004 
TXO  ProductKm  Corp.  (Partial  succ.  in  intaraat  to 

Chevron  U.S.A.   Inc).   Firat  City  Center.  LB   10. 

1700  Pacific  Avenue,  Dallas,  Texas  75201-4696. 

Sun  Exploration  ft  Production  Co..  P.O.  Box  2880. 
Dallas.  Texas  75221-2880. 


Transcontinental  Gas  Pipe  Ijne  Corporation. 

tang  Island  Area  Block  A-1 1 1,  Ottthore  Ti 
Lor^gtxxn  Pipeline  Company.  South  Marsh  Island 

Blocks  136  and  137.  Ottshora  Louaiana 
Humt>le  Gas  Tranamiasion  Company.   High  Wand 

Block  130,  Offshore  Texaa. 
Tannaaaaa  Gas  Pipeline  Company.   Lizzie  Field, 

Wharton  County,  Texas 
Texas    Eastern    Transrmsaion    Corporatiort,    Hicp- 

KnonKles.    TerryviHe.    North   Choudrant,   TramonL 

and  North  Carlton  FieWs.  in  Lincoln.  Ouachita. 

and  Unon  Panshes.  Louotana. 
Unitad  Gas  Pipe  Une  Company,  East  Dykaaville 

Fields,  Claibame  Pansh,  UxMiana. 


(*T 


1473 
14.73 
M.7> 


M.7a 


■  Applicants  jomtly  request  that  the  CommissK>n  partially  consolidate  several  rale  schadulea  *o  reflect  tie  aastgnment  ol  a  lease  by  Exptoration  to  W.L  Tonay  and  tie  pwthaaa  of  gaa  *«■• 
thai  lease  by  Refining  and  Marketing  lor  resale  m  interstate  commerc*. 

'  Partial  Assignmant  arxJ  Bill  ol  Sale  executed  on  5-1-65,  affective  S-1-8S  to  Patrolaum  Equities  Corporation. 
'  Partial  Assignment  and  Bill  ol  Sale  execuleO  on  5-15-85,  effective  5-1-85  to  Vernon  E.  Faulconer 
*  Partial  assignments  of  properties  to  Doyle  Hartman 

■  A  portion  oT  tlie  acreage  aubiact  to  R.S.  202  has  traen  assigned 
'  Surrender  ol  ttie  lease 

^  Applicant  IS  filing  for  an  additional  delivery  point. 

■  Applicant  IS  filing  under  Exchange  Agreement  dated  6-17-68,  amended  by  amendment  dated  6-1-85. 

'Applicant  IS  filing  under  Gas  Purchase  Contract  dated  2-23-68,  amended  by  ratified  contract  by  agreement  dated  S-31-74,  awandad  by  Mlar  agreamam  dMad  8-11-72  and  Mto 
agreement  dated  8-15-83. 

■°  Applk:ant  is  filing  lor  the  utilization  of  gas  from  the  South  Pass  Block  61  Field  in  either  the  EOf)  Protect  at  South  Pass  Bkjck  61  FiaM.  approved  by  tie  Commiaaton  2-20-61,  or  tie  EOR 
Project  at  Chandleur  Sound  Bkxk  25  FieW.  appnjved  by  the  Commisskxi  12-21-64. 

■  ■  Conoco  and  ANR  have  agreed  to  a  partial  abandonment  for  a  limited  period  ol  time  over  a  (3)  year  period 
'  •  Partial  and  termination  ot  sales 

"  Applicant  18  filing  under  a  6-14-85  roMover  contract. 

'*  Eneclive  date  of  transfer  ol  ownership  12-31-80  Proposed  effective  date  of  assignmant:  12-31-80.  .       ■ 

"  Applicani  IS  filing  under  Gas  Purchase  Contract  dated  4-15-85 

■*  Applicant  IS  filing  urxler  Gas  Purchase  Contract  dated  7-16-85  ' 

"  Effective  date  of  transfer  ol  ownership  12-31-82  Proposed  effective  date  of  aasignmem:  12-31-62. 

'  ■  Rigg  Unit.  Well  No.  1  ceased  producing  in  February  ol  1 983  and  that  all  leases  within  ttie  proration  unit  expired.  • 

'  *  Gas  production  has  ceased  and  no  turtfier  development  is  planned   Pipe  Lme  purchaser  wishes  to  remove  its  fadMies  previoualy  uaad  to  < 

■<>  Wall  not  cominercial. 

"  The  ongirial  purchaser  has  not  taken  any  gas  since  1978  Further,  original  purcfiaser  does  not  intand  to  take  any  gaa  from  Morrow  Formafeon.  hi  onlar  to  do  ao,  ta  ongrtl  i 
would  have  to  install  compression  equipment  which  tfie  purchaser  has  determined  is  not  cost  eflectiva. 

"  Applicant  IS  fikng  under  Gas  Purchase  Agreement  dated  4-1-85. 

"  Not  used 

"  Applicant  to  sell  gas  to  Longhom  under  Gas  Purcfiase  contract  dated  7-15-85  and  is  requesting  a  Limited-Term  cartilicate  of  public  convenience  and  neoessay  witi 
abandonment 

"  Applicant  is  filing  under  Contract  dated  5-1-85 

"•  The  6-1-74  Gas  Purchase  Contract  exprred  tiy  its  own  terms  on  1-1-79  The  Poole  Unit  f4o   1  kx;ated  in  ttie  A.J   Fry  Survey  A-434,  Wfiarton  County.  T« 
covered  under  this  sale  was  plugged  and  abandoned  on  12-15-79.  Ttie  oil  and  gas  lease  covering  ttna  property  was  relaaaad  by  Pfullips  on  12-19-79. 

"  By  an  Assignment  effective  10-12-83  Applcant  acquired  from  Cfievron  U.S>„  Inc.  Certain  property  Applicant  requests  that  its  successior  autionzaton  be  i 
the  effective  date  of  the  Assignment.  10-12-83 

'■  Last  active  well  under  contract  was  plugged  and  atjandoned  on  5-26-83.  Sun  and  purcfiasar  have  mutually  agreed  to  terminate  contract 

Filing  Coda:  A— Initial  SarvK:«.  B— Abandonment:  C— Amendment  to  add  acreage.  D— Amendment  to  delete  acreage:  E— Total  Succoaaion:  F— Parlal  'Iticcnaawn. 


|FR  Doc.  85-19737  Filed  ft-16-85:  8:45  am) 

BILLING  CODE  6717-01-M 

(Docket  No.  GPeS-40-000] 

Petition  To  Reopen  and  Vacate  Final 
Well  Category  Determination 
Anadarko  Production  Co. 

August  13,  1985, 

On  July  31, 1985.  Anadarko  Production 
Company  filed  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  275.205  of  the  Commission's 
Regulations  a  petition  to  reopen  and 
vacate  final  well  category  determination 
made  as  to  the  Moore  "C"  No.  1  Well. 
Interstate  Red  Cave  Field.  Morton 
County,  Kansas. 

On  May  29, 1980,  Anadarko  filed  a 
well  determination  application  before 
the  Kansas  Corporation  Commission 
(Kansas]  seeking  determination  that  the 
well  qualified  as  an  NGPA  108  stripper 
well.  The  Kansas  Corporation 
Commission  determined  on  August  28, 
1980,  that  the  well  qualified  for  stripper 
well  status.  The  well  determination 
became  final  forty-five  days  after  the 
Commission  had  received  notice. 


Anadarko  states  that  subsequent  to 
the  well  category  determination  it 
discovered  that  while  the  well  did  not 
produce  natural  gas  in  excess  of  60  Mcf 
per  production  day  based  on  a  90-day 
production  period,  the  well 
determination  was  in  error. 
Unbeknownst  to  its  administrative 
personnel,  Anadarko's  field  staff  had 
restricted  production  from  the  well  and 
maintained  a  back  pressure  of  200-230 
p.s,i„  in  order  to  inhibit  the 
accumulation  of  liquids  in  the  wellbore. 
Had  the  existence  of  the  production 
restriction  had  been  knowrn  no  stripper 
well  determination  would  have  been 
made, 

Anadarko  requests  that  the 
Commission  grant  its  petition  to  reopen 
the  well  determination  proceeding  as  to 
the  Moore  "C"  No.  1  Well  and  vacate 
the  well's  designation  as  a  NGPA 
section  108  stripper  well. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  to  Anadarko's 
petition,  should  file,  within  30  days  after 
this  notice  is  published  in  the  Federal 
Register,  a  motion  to  intervene  or  a 
protest  under  Rufes  214  or  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Filings  should  be  made  with 


the  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street 

N,E.,  Washington,  D,C.,  20426.  All 

protests  filed  will  be  considered  but  will 

not  make  the  protestants  parties  to  the 

proceeding.  AJiy  person  wrishing  to 

become  a  party  must  file  a  motion  to 

intervene, 

Kenneth  F.  Plumb, 

Secretary. 

[PR  Doc.  85-19738  Filed  8-16-85;  8:45  am] 

BILUNG  CODE  (717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPE-FRL-2883-7] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 

summary:  Section  3507(a)(2)(B]  of  die 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
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been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICR  is  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nanette  Liepman,  202-382-2740  or  FTS 
382-2740. 

SUPPLEMENTARY  INFORMATION: 

•  Title:  TSCA  section  8(c)  Rule 
Evaluation  Pilot  Study  {EPA  #1269). 
(This  is  a  one-time  request.) 

Abstract:  This  pilot  study  is  designed 
to  test  an  evaluation  plan  and  industry 
mail  survey  methodology  design  under  a 
previous  EPA  contract.  The  evaluation 
assesses  the  impact  of  the  TSCA  section 
8(c)  rule  on  chemical  manufacturers/ 
processors,  while  the  pilot  study  is 
designed  to  refine  the  evaluation  data 
collection  instrument  and  fielding 
procedures  for  future  use. 

Respondents:  Two  hundred 
establishments  falling  under  the 
Standard  Industrial  Classification  (SIC) 
System. 

Agency  PRA  Clearance  Requests 
Completed  by  OMB 

EPA  #0283,  Wastewater  Permit 
Quarterly  Noncompliance  Report,  was 
approved  7/19/85  (OMB  #2040-0082; 
expires  7/31/88). 

EPA  #1000,  Polychlorinated  Biphenyls 
(PCBs):  Manufacturing,  Processing, 
Distribution  in  Commerce,  and  Use 
Prohibitions,  was  approved  7/30/85 
(OMB  #  2070-0003;  expires  7/31/88). 

EPA  #1012,  Application  forPCB 
Disposal  Units,  was  approved  7/31/85 
(OMB  #  2070-0011;  expires  7/31/88). 

EPA  #1050.  New  Source  Performance 
Standards  for  Storage  Vessels  for 
Petroleum  Liquids,  was  approved  7/ 
25/85  (OMB  #  2060-0121;  expires  7/ 
31/88). 

EPA  #1052.  New  Source  Performance 
Standards  for  Fossil  Fuel  Fired  Steam 
Generators,  was  approved  7/25/85 
(OMB  #  2060-0026:  expires  7/31/88). 

EPA  #  1058,  New  Source  Performance 
Standards  for  Municipal 
Incinerators — Reporting  and 
Recordkeeping  Requirements,  was 
approved  7/25/85  (OMB  #  2060-0040: 
expires  7/31/85). 

EPA  #1061,  New  Soiu-ce  Performance 
Standards  for  Phosphate  Fertilizer 
Plants,  was  approved  7/25/85  (OMB 

#  2060-0037;  expires  7/31/88). 
EPA  #1062.  New  Source  Performance 

Standards  for  Monitoring  for  Coal 
Preparation  Plants,  was  approved  7/ 
25/85  (OMB  #  2060-0122;  expires  7/ 
31/88). 


EPA  #1084,  New  Source  Performance 
Standards  for  Non-metallic  Mineral 
Processing  Plants  (SAR  No.  1880),  was 
approved  7/30/85  (OMB  #  2060-0050; 
expires  7/31/88). 

EPA  #1230,  Information  Requirements 
for  New  Source  Review  and 
Prevention  of  Significant  Deterioration 
Permitting  Programs,  was  approved  7/ 
27/85  (OMB  #  2060-0003;  expires  7/ 
31/88). 

EPA  #1248,  Census  of  State  and 
Territorial  Non-Hazardous  Waste 
Programs,  was  approved  7/26/85 
(OMB  #  2050-0052;  expires  7/31/86). 
Comments  on  all  parts  of  this  notice 
may  be  sent  to: 

Nanette  Liepman  (PM-223).  U.S. 
Environmental  Protection  Agency, 
Office  of  Standards  and  Regulations, 
Regulation  and  Information 
Management  Division,  401  M  Street, 
SW.,  Washington,  DC  20460 
and 

Carlos  Tellez,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building  (Room  3228),  726 
Jackson  Place,  NW.,  Washington,  DC 
20503 

.  Dated:  August  13, 1985. 
Daniel  |.  Fiorino. 

Acting  Director.  Regulation  and  Information 
Management  Division. 

[FR  Doc.  85-19709  Filed  8-ld-85;  a-45  am) 

BILUNG  CODE  •S6O-S0-M 


(OPTS-59199B;  FRL-2883-2] 

Certain  Chemical;  Premanufacture 
Exemption  Approvals 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME  85-56.  The 
test  marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  August  7. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  )ones,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-611D,  401  M  Street, 
SW.,  Washington,  DC  20460,  (202-382- 
3395). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  audiorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 


new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test  market 
exemption  upon  receipt  of  new 
information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-56. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  any 
uiu-easonable  risk  of  injury  to  health  or 
the  environment.  The  production 
volume,  use  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  application  and  in  this  notice  must 
be  met. 

The  following  addiUonal  restrictions 
apply  to  TME-85-56.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  the  TME.  In  addition, 
the  Company  shall  maintain  the 
following  records  until  five  years  after 
the  dates  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  eacl 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

T85-56 

Dote  of  Receipt:  June  27, 1985. 

Notice  of  Receipt:  July  8, 1985  (50  FR 
27847) 

Applicant:  Confidential. 

Chemical:  (S)  Humic  acids,  chromium 
(3*)  salts. 

Use:  (G)  Open,  nondispersive  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  One. 

Worker  Exposure:  Confidential. 

Toxicity  Data:  No  data  on  the  TME 
substance  submitted. 
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Te^t  Marketing  Period:  Six  months. 

Commencing  on:  August  7. 1985. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns,  based  on  expected  poor 
absorption  via  all  routes,  and  because 
the  chromium  is  not  expected  to  be 
bioavailable  in  this  form.  Therefore,  the 
TME  substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  August  7, 1985. 
Don  R.  Clay, 

Director.  Office  of  Toxic  Substances. 
[FR  Doc.  85-19713  Filed  8-lfr-«5:  8:45  am) 

BILUNG  COOC  eSWKSO-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

August  13. 1965. 

Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrumentis)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 


AOORUS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  ^fW.,  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  §  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below. 

Federal  Reserve  Board  Clearance 
Officer— Cynthia  Glassman— Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822). 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  with 
revision  of  the  following  reports: 
1.  Report  title:  Report  of  Commercial 
Paper  Outstanding  Placed  by  Brokers 
and  Dealers,  Report  of  Commercial 
Paper  Outstanding  Placed  directly  by 
Issuers,  and  Daily  Report  of  Offering 
Rates  on  Commercial  Paper 
Agency  form  number  FR  2957  a,  b,  and 

d 
OMB  docket  number:  7100-0002 
Frequency:  Daily.  Weekly.  Monthly  (3 

reports) 
Reporters:  Securities  Brokers  and 
Dealers  and  Direct  Issuers  of 
Commercial  Paper 
Small  businesses  are  not  affected. 
General  Description  of  report:  This 
information  collection  is  voluntary  [12 
U.S.C.  S  353  et.  seq.]  and  is  given 
confidential  treatment  [5  U.S.C. 
§  552b(4)]. 

These  reports  provide  information  on 
the  amount  outstanding  and  selected 
offering  rates  on  commercial  paper, 
which  is  used  by  the  Federal  Reserve  in 
monitoring  developments  in  the 
commercial  paper  market  for 


supervisory,  regulatory,  and  monetary 
policy  purposes. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  13, 1985. 
WilUam  W.  WUac 
Secretary  of  the  Board. 
(FR  Doc.  85-19893  Filed  8-16-65:  8:45  am] 
MUJNQ  CODE  Uie-Ot-H 


Barclays  U^.  Holdings  Inc^  Barclays 
PLC,  Barclays  Bank  PLC,  Barclays  USA 
Inc.  and  Bardaysamerican- 
corporatlon,  at  al;  AcquMtions  of 
Companies  Engaged  in  Pannlsslble 
Nonbanking  ActMtias 

The  organizations  listed  in  this  notice 
have  applied  under  5§  225.23(a)  (2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)  (2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
§  1843(c)(8))  and  §  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wriU  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by   ■ 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  9, 1985. 
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A.  Faderal  Resenw  Bank  of  New  York 

(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Barclays  U.S.  Holding  Inc.,  New 
York.  New  York:  Barclays  PLC  and 
Barclays  Bank  PLC,  both  of  London. 
England;  Barclays  USA  Inc. 
Wilmington.  Delaware:  and 
Barclaysamericancorporation, 
Charlotte,  North  Carolina;  to  acquire 
Northwestern  Mortgage  Corporation. 
Charlotte.  North  Carolina  and  certain 
construction  and  development  loans 
from  Northwestern  Bank,  thereby 
engaging  in  mortgage  banking  and  the 
sale  of  credit  life  and  credit,  accident 
and  health  insurance,  pursuant  to 
section  4(c)(8)  of  the  Act. 

2.  Creditanslolt-Bankverein,  Vienna. 
Austria;  to  acquire  80  percent  of  the 
outstanding  capital  stock  of  McKenzie- 
Walker  Investment  Management,  Inc. 
Larkspur,  California,  a  registered 
investment  advisor  (with  an  option  to 
purchase  the  remaining  20  percent), 
thereby  engaging  in  providing  portifolio 
investment  advise. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  13, 1985. 
WUfiam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  B5-19691  Filed  B-16-8&;  8:45  an) 
MUMQ  OOOC  aZIO-OI-M 


city  Hokfing  Co^  et  al.;  Formations  ot. 
Acquisitions  tiy;  and  llergers  of  Banit 
IkHcHim  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regiilation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  fw 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  suRunarizing  the  evidence  that 
would  be  presented  at  a  hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  9. 1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  City  Holding  Company,  Charleston, 
West  Virginia:  to  acquire  100  percent  of 
the  voting  shares  of  The  Bank  of  Cross 
Lanes,  Cross  Lanes,  West  Virginia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Brownsville  Bancshares 
Corporation,  Brownsville,  Tennessee;  to 
merge  with  Farmers  Union  Bancshares 
Inc.,  Ripley,  Tennessee,  thereby 
indirectly  acquiring  Farmers  Union 
Bank,  Ripley,  Tennessee. 

Applicant  has  also  applied  to  acquire 
at  least  80  percent  of  the  voting  shares 
of  Union  Savings  Bank.  Covington, 
Tennessee. 

2.  Citizens  Fidelity  Corporation. 
Louisville.  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Winchester  Bank,  Winchester. 
Kentucky. 

3.  Commerceamerica  Corp., 
Jeffersonville,  Indiana;  to  acquire  lOO 
percent  of  the  voting  shares  of  Old 
Capital  Financial  Corporation.  Corydon, 
Indiana,  thereby  indirectly  acquiring 
Old  Capital  Bank  &  Trust  Conipany, 
Corydon.  Indiana. 

4.  /unction  City  Holding  Company, 
Junction  City,  Arkansas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Junction 
City  Bancshares.  Inc.,  Junction  City, 
Arkansas,  thereby  indirectly  acquiring 
Union  State  Bank.  Junction  City, 
Arkansas. 

C.  Fefleral  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Wheatland  Bankshares,  Inc., 
Wheatland,  Wyoming;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  votiiig  shares  of  American 
Bank  of  Wheatland,  Wheatland, 
Wyoming. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105; 

1.  The  Stockmen 's  Bancorp,  Kingman, 
Arizona;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Stockmen's  Bank, 
Kingman,  Arizona. 


Board  of  Governor*  of  Ibe  Federal  Reserve 
System.  August  13, 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  85-19692  Filed  8-16-35;  8:45  am) 
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Community  Holding  Company,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
insection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  12. 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Community  Holding  Company,  Inez, 
Kentucky;  to  acquire  54.296  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Louisa,  Louisa,  Kentucky. 

2.  Society  Corporation,  Cleveland, 
Ohio:  to  acquire  100  percent  of  the 
voting  shares  of  Society  Bank  of 
Northwest  Ohio.  Port  Clinton,  Ohio. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Merchants  National  Corporation, 
Indianapolis,  Indiana;  to  merge  with 
Farmers  National  Corporation, 
Shelbyville,  Indiana,  thereby  indirectly 
acquiring  The  Farmers  National  Bank  of 
Shelbyville,  Shelbyville,  Indiana. 

C.  Federal  Reserve  Bank  of 
Minneapobs  (Bruce  J.  Hedblom,  Vine 


Federal  Register  /  Vol.  50.  No.  160  /  Monday.  August  19.  1985  /  Notices 


33415 


President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Nicholas.  Inc..  Dillion.  Montana;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  State  Bank  and  Trust 
Company,  Dillon,  Montana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Ottawa  Bancshares.  Inc.,  Ottawa. 
Kansas:  to  acquire  84.7  percent  of  the 
voting  shares  of  First  State  Bank. 
Hoisington.  Kansas. 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Texstar  Financial  Corporation,  Inc.. 
Azle,  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Azle,  Azle.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  14, 1985. 

William  W.  WUes. 

Secretary  of  the  Board. 

[FR  Doc.  85-19780  Filed  8-lfr-85:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  S5N-0131] 

Globe  Blood  Plasma  Center,  inc.; 
Opportunity  for  Hearing  on  Denial  of 
Licensure 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  giving  notice  of 
an  opportunity  for  a  hearing  on  its 
denial  of  the  issuance  of  an 
establishment  license  and  product 
license  to  Globe  Blood  Plasma  Center. 
Inc..  for  the  manufacturer  of  Source 
Plasma.  The  denial  of  licensure  was 
based  on  significant  noncompliance 
with  certain  provisions  of  the  biologies 
regulations  specified  in  this  document. 
DATES:  The  firm  may  submit  a  written 
request  for  a  hearing  by  September  18, 
1985,  and  any  data  justifying  a  hearing 
must  be  submitted  by  October  19, 1985. 
Other  interested  persons  may  submit 
comments  on  the  denial  of  licensure  by 
October  18. 1985. 

ADDRESS:  Written  requests  for  hearing, 
data,  and  written t:omments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 


Room  4-62,  5600  Fishers  Lane.  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L.  Hooton.,  Center  for  Drugs 
and  Biologies  {HFN-362),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville  MD  20857,  301-443-3460. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
denied  issuance  of  an  establishment 
license  and  product  license  to  Globe 
Blood  Plalsma  Center.  Inc..  2239  West 
Fond  du  Lac  Ave..  Milwaukee,  WI  53206, 
for  the  manfacutre  of  Source  Plasma. 
FDA  based  its  denial  of  licenses  on  (1) 
FDA  insepction  of  the  firm  that  revealed 
significant  deviations  from  the 
applicable  biologies  regulations  (21  CFR 
Parts  600  through  640).  (2)  failure  of  the 
firm  to  adequately  respond  to  questions 
relating  to  the  license  applications  and 
to  correct  deficiencies,  as  the  firm  had 
committed  itself  to  do.  and  (3)  failure  of 
the  responsible  head  (§  606.20)  ot 
exercise  control  of  the  establishment  in 
all  matters  relating  to  compliance  with 
the  provisions  of  the  establishment  and 
product  license  applications,  the 
standard  operating  procedures  manual, 
and  the  applicable  regulations. 

Licensing  History 

In  1983.  Globe  Blood  Plasma  Center. 
Inc..  submitted  to  FDA  under  section  351 
of  the  Public  Health  Service  Act 
'applications  requesting  licensure  to 
produce  source  plasma.  FDA  refused  to 
issue  the  licenses  because  of  serious 
deficiencies  in  the  applications  and 
subsequent  correspondence.  In 
applications  of  May  22, 1984,  the  firm 
again  requested  licensure. 

The  applications  were  not  acceptable 
to  FDA;  however,  on  August  9  and  24. 
1984.  the  agency  performed  a  limited 
prelicensure  inspection  of  the 
establishment.  Following  further 
correspondence  with  the  firm  (FDA's 
letter  of  September  27. 1984),  FDA 
permitted  the  establishment  to  begin 
limited  prelicensure  operations.  On 
October  30  and  31,  and  November  1. 
1984,  FDA  performed  another  limited 
prelicensure  inspection  that  revealed 
significant  deviations  from  the  biologies 
regulations  concerning  labeling/quality 
control  procedures,  and  improper 
temperatures  in  product  storage 
freezers.  After  reviewing  the  firm's 
written  response  to  the  deviations  found 
during  that  inspection,  on  December  17, 
18.  and  19, 1984.  FDA  performed  an  in- 
depth  prelicensure  inspection. 

Findings  of  the  Prelicensure  Inspection 
of  December  1984 

The  inspection  revealed  numerous 
deviations  from  the  regulations 
regarding  recordkeeping  and  standard 


operating  procedures.  Many  of  these 
deviations  were  the  same  as  the 
deviations  which  FDA  had  noted  in 
written  correspondence  with  the  firm 
and  during  the  previous  limited 
inspections  above.  FDA  believes  that 
these  deviations  demonstrate  that  Globe 
Blood  Plasma  Center.  Inc..  has  failed  to 
provide  assurance  that  the  health  and 
safety  of  donors  will  be  protected.  The 
correspondence  and  inspections  reveal 
that  managerial  personnel  have  not 
demonstrated  a  level  of  education  and 
training  that  is  necessary  to  safely 
operate  a  plasmapheresis  center.  The 
deviations  found  during  the  December 
1984  prelicensure  inspection  included, 
but  were  not  limited  to.  the  following: 

1.  No  serum  protein  electrophoresis 
(SPE)  tests  were  performed  on  new 
donors'  blood  samples  prior  to 
December  14, 1984.  Some  donors  had 
donated  as  often  as  five  times  prior  to 
collection  of  a  sample  for  SPE  testing  (21 
CFR  640.65(b)(1)  and  640.72(a)(2)). 

2.  Deviations  related  to  hepatitis  B 
surface  antigen  testing  included: 

(a)  The  date  of  collection  of  the 
plasma  noted  on  the  records  for  the  test 
for  hepatitis  B  surface  antigen  did  not 
always  match  with  the  actual  date  of 
donation  (21  CFR  600.12(a)  and  606.160 
(a)  and  (b)):  and 

(b)  The  firm's  responsible  personnel 
were  unable  to  show  that  the  test  for  the 
presence  of  hepatitis  B  surface  antigen 
used  by  the  testing  laboratory  was  an 
FDA  approved  test  (21  CFR  600.10  (a) 
and  (b).  610.40.  610.41.  and  640.67). 

3.  Inadequate  or  unsatisfactory 
facilities,  misidentified  reagents,  and 
faulty  equipment  were  demonstrated  by 
the  following: 

(a)  There  was  insufficient  light  to 
obtain  a  clear  and  accurate  reading  with 
the  refractometer  to  assure  that  only 
those  donors  having  an  acceptable 
blood  protein  value  were  accepted  for 
plasmapheresis  (21  CFR  606.40(b)  and 
606.60(a)); 

(b)  "The  lot  of  sodium  chloride  being 
used  for  laboratory  testing  during 
December  17  through  19, 1984.  was 
incorrectly  identified  in  the  firm's  supply 
records  (21  CFR  606.160(a)(2)  and 
(b)(7)(v)):  and 

(c)  The  refrigerators  being  used  to 
store  reagents  contained  an  obviously 
faulty  thermometer  and  temperatures 
were  being  recorded  that  were  outside 
of  the  acceptable  temperatiu«  storage 
range  for  the  reagents  with  no  indication 
that  the  discrepancy  was  recognized  by 
management  or  that  appropriate 
followup  action  was  initiated  (21  CFR 
606.60(a),  606.65.  and  606.160(b)(3)(iii)). 

4.  The  calculation  used  to  determine 
the  final  volume  of  plasma  collected 
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was  incorrect  During  the  calciUation  the 
weight  of  the  plasma  container  was  not 
subtracted.  Accurate  wei^t  of  the 
plasma  collected  is  essential  for  an 
accurate  plasma  volume  determination 
(21  CFR  6(».100(b)(5)  and  e06.160(a)(l)). 

5.  Important  changes  in  manufacturing 
methods,  including  a  change  in  the 
testing  laboratory  responsible  for 
performing  the  serum  protein 
electrophoresis  test  and  the  test  for  the 
presence  of  hepatitis  B  surface  antigen, 
were  made  without  reporting  the 
changes  to  FDA's  Office  of  Biologies 
Research  and  Review  (21  CFR  601.12). 

6.  No  procedure  was  available  to 
determine  the  maximum  allowable 
weight  of  blood  that  may  be  collected  at 
one  time  from  light  donors  (weighing 
less  than  175  pounds)  and  heavy  donors 
(weighing  175  pounds  or  greater)  to 
assure  that  no  more  than  500  millihters 
of  whole  blood  was  collected  from  light 
donors  and  no  more  than  600  milliliters 
of  whole  blood  was  collected  from 
heavy  donors  (21  CFR  640.65(b)(6)). 

7.  The  written  standard  operating 
procedures  (SOP)  of  the  firm  are 
inconsistent  with  actual  practice  or 
inadequate  in  certain  manufacturing 
area  because: 

(a)  The  plasmapheresis  apparatus 
described  in  the  SOP  is  not  the  same  as 
the  equipment  being  used; 

(b)  No  cardiopulmonary  resuscitation 
(CPR)  team  is  available,  as  speciHed  in 
the  SOP;  and 

(c)  The  SOP  contains  no  screening 
procedure  for  personnel  to  review  donor 
record  files  at  appropriate  time 
intervals,  which  would  result  in  the 
failure  of  the  personnel  to  appropriately 
collect  serum  samples  for  the  required 
serum  protein  electrophoresis  test  (21 
CFR  608.100). 

8.  In  addition,  the  donor  records  of  the 
firm  were  not  adequate  because: 

(a)  The  records  do  not  always  identify 
the  reason  why  donms  were  rejected  (21 
CFR  606.160(bMl)(ii)):  and 

(b)  The  records  do  not  always 
demonstrate  that  corrective  actions 
were  taken  following  an  overbleed  that 
would  identify  its  cause  and  preclude  a 
re-occurrence  (21  CFR  606.160(b)(lKvi)). 

The  deviations  listed  above  are 
representative,  but  are  by  no  means  all 
inclusive,  of  the  information  reviewed 
and  evaluated  by  FDA  in  formulating  its 
decision  to  deny  licensure  to  Globe 
Blood  Plasma  Center,  Inc.  Any 
information  available  to  FDA  regarding 
the  firm  may  be  applicable  to  any 
hearing  that  may  result  from  publication 
of  this  notice  of  opportunity  for  hearing. 

FDA's  letter  of  January  28, 1985. 
issued  under  i  601.4(b)  informed  Globe 
Blood  Plasma  Center,  Inc.  that  tlie  firm 
does  not  meet  the  standards  for 


licensure  established  by  the  regulations 
and  that  FDA  was,  therefore,  denying 
the  firm's  applications.  The  letter 
detailed  the  grounds  for  the  denial  and 
instructed  the  establishment,  among 
other  things,  to  cease  collection  of 
Source  Plasma  related  to  its  previously 
submitted  license  application.  The  letter 
also  offered  the  firm  the  opportunity  to 
request  an  opportunity  for  hearing  on 
this  matter.  The  firm,  in  a  letter  of 
January  30, 1985,  to  FDA  requested  the' 
opportimity  for  a  hearing.  Under  21  CFR 
12.21(b)  and  e01.4(b),  PDA  issuing  a 
notice  of  opportxmity  for  hearing  on  the 
matter. 

Copies  of  the  List  of  Observations 
(Form  483)  issued  during  the  inspection 
of  December  17, 18,  and  19, 1984,  FDA's 
letter  of  January  28, 1985,  offering  the 
firm  the  opportunity  to  request  a  hearing 
on  the  matter,  and  the  firm's  letter  of 
January  30. 1965,  requesting  the 
opportunity  for  hearing  are  on  file  at  the 
Dockets  Management  Branch  (address 
above). 

The  Commissioner  of  Food  and  Drugs 
is  offering  an  opportunity  for  a  hearing 
under  S§  12-21  (a)  and  (b)  and  601.4(b) 
on  the  denial  of  an  establishment 
license  and  product  license  to  Globe 
Blood  Plasma  Center,  Inc.,  for  the 
manufacture  of  Source  Plasma.  The 
establishment  may  submit  a  written 
request  for  a  hearing  to  the  Dockets 
Management  Branch  by  September  18, 
1985,  and  any  data  justifying  a  hearing 
must  be  submitted  by  October  18. 1985. 

Other  interested  persons  may  submit 
comments  on  the  denial  of  licensure  to 
the  Dockets  Management  Branch  by 
October  18. 1985.  The  failure  of  a 
pending  licensee  to  file  a  timely  written 
request  for  a  hearing  constitutes  an 
election  of  the  pending  licensee  not  to 
avial  itself  of  the  opportunity  of  a 
hearing  concerning  the  denial  of  the 
license  submission  (21  CFR  12.21(b)). 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for 
hearing,  notice  of  appearance  and 
request  for  hearing,  grant  or  denial  of 
hearing,  and  submission  of  data  and 
information  to  justify  a  hearing  are 
contained  in  21  CFR  Parts  12  and  601 
and  21  CFR  314.200.  A  request  for  a 
hearing  may  not  rest  upon  mere 
allegations  or  denials,  but  must  set  forth 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact 
that  precludes  the  denial  of  the  license, 
or  when  a  request  for  hearing  is  not 
made  in  the  required  format,  or  with  the 
required  analyses,  the  Commissioner  of 
Food  and  Drags  will  enter  summary 


judgment  against  the  applicant 
requesting  the  hearing,  making  findings 
and  conclusions  that  justify  denying  a 
hearing. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA.  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Such 
submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  pjn., 
Monday  through  Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  (sec.  351,  58  Stat.  702 
as  amended  (42  U.S.C.  262)]  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201.  501,  502, 701. 52  Stat.  104O- 
1042  as  amended.  1049-1051  as 
amended,  1055-1056  as  amended  (21 
CFR  321,  351,  352,  and  371))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and  the 
redelegation  at  21  CFR  5.67  (see  the 
Federal  Register  of  July  29. 1985;  50  FR 
30696). 

Dated:  August  9. 198S. 
Harry  M.  Meyer,  Jr., 

Director.  Center  for  Drugs  and  Biologies. 
(FR  Doc.  85-19674  Fded  8-18-85: 8:45  am) 
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Public  Health  Service 

Statement  of  Organization,  Functions, 
and  Delegattons  of  Authority;  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration 

Part  H,  Chapter  HM,  Alcohol.  Drug 
Abuse,  and  Mental  Health 
Administration  (ADAMHA).  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  36163-7,  August  19, 1975. 
as  amended  by  48  FR  5599.  February  7. 
1983)  is  amended  to  reflect  the 
reorganization  of  the  offices  and 
divisions  of  the  National  Institute  of 
Mental  Health,  ADAMHA,  with  the 
exception  of  the  Division  of  Intramural 
Research  Programs  and  Saint  Elizabeths 
Hospital.  This  reorganization  was 
effected  to  align  the  structure  of  the 
Institute  to  emphasize  the  Institute's 
mission  of  research,  dissemination  of 
research  findings,  and  technical 
assistance  in  the  promotion  and  the 
improvement  of  mental  health  services. 
The  reorganization  accomplishes  the 
following:  (1)  Abolishes  the  Division  of 
Extramural  Research  Programs,  the 
Division  of  Human  Resources,  the 


Division  of  Prevention  and  Special 
Mental  Health  Programs,  the  Office  of 
Extramural  Project  Review,  and  the 
Office  of  State  and  Community  Liaison; 
(2)  relitles  the  Division  of  Biometry  and 
Epidemiology  to  be  the  Division  of 
Biometry  and  Applied  Sciences;  the 
Division  of  Communications  and 
Education  to  be  the  Office  of  Scientific 
Information;  the  Office  of  Policy 
Development.  Planning,  and  Evaluation 
to  be  the  Office  of  Policy  Analysis  and 
Coordination;  and  the  Office  of  Program 
Support  to  the  Office  of  Resource 
Management;  (3)  establishes  the 
Division  of  Basic  Sciences,  the  Division 
of  Education  and  Service  Systems 
Liaison,  the  Division  of  Clinical 
Research,  and  the  Division  of 
Extramural  Activities;  and  (4)  modifies 
all  functional  statements  for  the  above 
mentioned  offices  and  divisions. 

Section  HM-B,  Organization  and 
Functions,  is  amended  as  follows: 

Under  ADAMHA  (HM).  delete  all 
functional  statements  under  the  title  of 
the  National  Institute  of  Mental  Health 
(HMM).  with  the  exception  of  the  Office 
of  the  Director  (HMMl).  Saint 
Elizabeths  Hospitol^Division  of 
Clinical  and  Community  Services 
(HMM8).  and  the  Division  of  Intramural 
Research  Programs  (HMMBJ.  and 
substitute  the  following: 

Office  of  Policy  Analysis  and 
Coordination  (HMM13).  (1)  Directs, 
conducts,  and  supports  long-range 
planning  and  policy  development  for 
Institute  programs  and  activities  and  for 
other  issues  of  national  importance  in 
the  field  of  mental  health;  (2) 
recommends  principles  to  be  considered 
in  formulation  of  operational  planning, 
budget  development  and  execution,  and 
resource  allocation;  (3)  coordinates  and 
serves  as  policy  liaison  for  the  Institute 
within  the  Department,  with  the 
legislative  and  executive  branches,  and 
with  special  interest  groups;  (4)  serves 
as  focal  point  for  legislative  and 
regulatory  matters;  (5)  conducts  program 
analysis  and  evaluation  activities;  and 
(6)  oversees  an  executive  secretariat 
charged  with  operating  a  system  to 
manage  and  assure  quality  of  Institute 
and  higher  level  correspondence. 
Office  of  Resource  Managment 
(HMMIS).  (1)  Provides  and  coordinates 
a  management  strategy  for  the  Institute; 
(2)  advises  the  Director,  NIMH,  on 
managment  policy  and  procedure 
interpretation  and  implementation;  (3) 
oversees  the  development  of  Institute 
budget  proposals  and  controls  and 
monitors  funds,  facilities,  and  staff 
allocations;  (4)  coordinates  grants  and 
acquisition  activities;  (5)  oversees  and 
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coordinates  the  provision  of  general 
administrative  services  throughout  the 
Institute;  (8)  oversees  the  integration  of 
management  information  systems  and 
data  bases;  (7)  develops  short-range 
operational  plans  and  monitors 
implementation  of  program  activities  for 
conformance  to  Instititute  goals;  and  (8) 
manages  personnel  and  program 
resources  to  ensure  maximum 
performance. 

Office  of  Scientific  Information 
(HMM17).  (1)  Administers  the  Institute's 
public  communication,  scientific 
information  dissemination,  and  media 
relations  activities  for  both 
professionals  and  the  public;  and  (2) 
provides  for  technical  information 
services. 

Division  of  Basic  Sciences  (HMM2). 
(1)  Directs,  plans'  and  supports 
programs  of  research  research,  training, 
and  resource  development  in  the 
neurosciences  and  the  behavioral  and 
psychobiological  sciences;  (2)  reviews 
and  assesses  the  performance  of  such 
programs;  and  (3)  collaborates  with 
other  Federal  agencies  and  with  outside 
organizations. 

Division  of  Clinical  Research 
(HMM6).  (1)  Directs,  plans,  conducts, 
and  supports  programs  of  research, 
research  training,  and  resource 
development  in  epidemiology, 
psychopathology.  classification, 
assessment,  etiology,  genetics,  clinical 
course,  outcome,  treatment,  and 
prevention  of  mental  disorders  with 
special  emphasis  on  schizophrenic 
disorders,  affective  and  anxiety 
disorders,  and  mental  disorders  of 
children  and  adolescents  and  of  the 
elderly;  (2)  reviews  and  assesses  the 
performance  of  such  programs;  and  (3) 
collaborates  with  other  Federal  agencies 
and  with  outside  organizations. 

Division  of  Biometry  and  Applied 
Sciences  (HMM9).  (1)  Directs,  plans, 
supports,  and  conducts  programs  of 
research,  research  training,  and  resource 
development  on  (a)  service  delivery  and 
health  economics  at  the  clinical, 
institutional,  and  systems  levels;  (b)  the 
understanding,  treatment,  and 
prevention  of  antisocial  and  violent 
behavior  and  the  effects  thereof, 
including  law  and  mental  health 
interaction;  (c)  the  prevention,  control 
and  treatment  of  rape,  other  sexual 
assault,  and  the  effects  thereof;  (2) 
directs,  plans,  supports,  and  conducts 
programs  of  minority  research  training 
and  research  resource  development;  (3) 
oversees  a  national  reporting  program  to 
obtain,  analyze,  and  disseminate 
statistics  on  the  major  characteristics  of 
the  Nation'  mental  health  service 


systems;  (4)  oversees  methodology 
development  for  research  and  data 
collection  in  biometry,  services 
research,  health  economics,  and 
demography;  (5)  provides  statistical  and 
mathematical  consultative  services  to 
the  Institute;  (6)  provides  consultation  to 
State  and  local  mental  health  agencies 
on  statistical  methodology,  mental 
health  information  systems,  and  the  use 
of  statistical  and  demographic  data;  (7) 
reviews  and  assesses  the  performance 
of  the  Division's  programs;  and  (8) 
collaborates  with  other  Federal  agencies 
and  with  outside  organizations. 

Division  of  Education  and  Service 
Systems  Liaison  (HMMC).  (1)  Directs, 
plans,  and  supports  programs  to 
improve  the  quality  of  mental  health 
treatment,  rehabilitation,  and 
prevention;  (2)  coordinates  technical 
assistance  and  consultation  to  national 
organizations.  State  and  local 
governments,  service  agencies,  family 
and  consumer  groups,  and  educational 
institutions;  (3)  supports  service  system 
and  human  resource  demonstration 
projects.  State  planning  and  human 
resource  development  projects,  and 
training  in  the  mental  health  disciplines 
and  related  fields:  (4]  coordinates 
disaster  assistance  and  other  mental 
health  emergency  services;  and  (5) 
reviews  and  assesses  the  performance 
of  Division  programs. 

Division  of  Extramural  Activities 
(HMMD).  (1)  Provides  leadership  and 
advice  in  developing,  implementing,  and 
coordinating  extramural  programs  and 
policies;  (2)  represents  the  Institute  on 
extramural  programs  and  policy  issuess 
within  the  Department  and  with  outside 
organizations;  (3)  provides  scientific  and 
technical  peer  and  objective  review  of 
applications  for  grants,  cooperative 
agreements,  and  contracts;  (4)  provides 
information  and  guidelines  for  grant 
applications;  and  (5)  oversees  National 
Advisory  Mental  Health  Council 
activities  and  provides  committee 
management  services. 

Section  HM.  Delegations  of  Authority. 
All  delegations  and  redelegations  of 
authority  made  to  ADAMHA  officials, 
which  were  in  effect  immediately  prior 
to  this  reorganization,  shall  continue  in 
e^ect  in  them  or  their  successors 
pending  further  redelegations. 

Dated:  August  12, 1985. 
lames  O.  Mason, 

Acting  Assistant  Secretary  for  Health. 
(PR  Doc.  85-19716  Filed  8-16-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AA-6661-C] 

Alaska  Native  Claims  Selection; 
Ekiutna,  Inc. 

On  July  8, 1985,  Decision  to  Issue 
Conveyance  (DIG)  was  issued  to 
Elclutna,  Inc..  for  the  surface  estate  of 
certain  lands  within  the  Lake  George 
Recreation  Area,  notice  of  which  was 
published  in  the  Federal  Register  (40  FR 
27363-27364)  on  July  2. 1985. 

The  purpose  of  the  decision  is  to 
vacate  in  its  entirety  the  DIG  of  July  8, 
1988.  to  allow  for  additional  easement 
review  and  identification.  A  new 
decision  will  be  issued  at  a  later  date. 
Olivia  Short. 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

(FR  Doc  85-19729  Filed  8-16-85:  8:45  am) 
BILLING  COOE  43ie-JA-M 


(AUska  AA-48188-B] 

Alaska;  Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease;  Alaska 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  [Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48188-B  has  been  received 
covering  the  following  units: 

Copper  River  Meridian.  Alaska 
T.  11  N..  R.  3  W.. 
Sec.  15.  EV^SWV4. 

(80  acres). 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  t)een  paid.  The  required  rentals 
and  royalties  accuring  from  November  1, 
1984.  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48188-B  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.G. 
188).  the  Bureau  of  Land  Mangement  is 
proposing  to  reinstate  the  lease  effective 
November  1, 1984,  subject  to  the  terms 
and  conditions  cited  above. 

Dated:  August  8. 1985. 
Roliert  E.  Sotensen. 

Chief.  Branch  of  Mineraf  Adjudication. 
[FR  Doc.  85-19561  Filed  8-16-85:  8:45  amj 

BILUNG  COOE  4310-JA-M 


Casper  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Gasper  District  Advisory 
Council  Meeting. 

summary:  The  Casper  District  Advisory 
Council  will  meet  on  September  11. 1985, 
in  the  conference  room  of  the  Bureau  of 
Land  Management's  Casper  District 
Office  in  Gasper,  Wyoming.  The  meeting 
will  begin  at  10:00  a.m.  MDT. 

The  meeting  agenda  will  include  an 
update  on  cadastral  survey  activities  in 
the  Gasper  District:  a  report  on  wild 
horse  management:  potential  conflicts  of 
development  activities  with  threatened 
or  endangered  species:  a  briefing  on 
procedural  steps  to  permit  new  oil  and 
gas  wells;  and,  comments  from  the 
public.  Other  topics  may  be  considered 
as  suggested  by  council  members  or  the 
public. 

Meetings  are  open  to  public 
participation.  Persons  who  desire  to 
address  the  council  are  asked  to  contact 
Runore  Wycoff  at  307/261-5101  in 
advance  of  the  meeting. 

date:  September  11, 1985  at  10:00  a.m. 
MDT. 

ADDRESS:  Bureau  of  Land  Management, 
951  N.  Poplar  Street,  Casper  WY,  82601. 

FOR  FURTHER  INFORMATION  CONTACT: 

Runore  Wycoff,  Gasper  District  Office, 
Bureau  of  Land  Management,  951  N. 
Poplar  Street.  Casper,  WY  82601. 

Dated:  August  a  1985. 
Whitney  A.  Bradley. 
Acting  District  Manager. 
(FR  Doc.  85-19563  Filed  8-16-85:  8:45  am] 

BILUNG  CODE  4310-22-H 


[OR-39055] 

Oregon;  Proposed  Wltttdrawal  and 
Reservation  of  Lands  and  Opportunity 
for  Public  Meeting 

Correction 

In  the  issue  of  Wednesday,  July  24, 
1985,  in  the  document  beginning  on  page 
30240  in  the  third  column,  make  the 
following  corrections  on  page  30241: 

1.  In  the  first  column,  in  the  last 
paragraph,  in  the  sixth  line,  after^ 
"approved"  insert  "prior". 

2.  The  dated  line  should  read  "July  15, 
1985". 

3.  In  the  FR  docket  line,  "85-17597" 
should  read  "85-17595". 

BILUNG  COOE  ISOS-OI-M 


Minerals  Management  Service 

Request  for  Comments  on  Appendix  P: 
Analysis  of  Tract  Selection  artd 
Areawlde  Leasing  Approacties  (an 
Appendix  to  the  Secretarial  Issue 
Docuntent  for  the  Upcoming  Proposed 
5- Year  Outer  Continental  Shelf  (OCS) 
Oil  and  Gas  Leasing  Program) 

DATES:  Comments  must  be  received  by 
September  13, 1985. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Associate 
Director  for  Offshore  Leasing,  Minerals 
Management  Service,  Room  4229,  Mail 
Stop  641. 18th  and  C  Streets,  NW.. 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT! 

Copies  of  the  Appendix  may  be 
requested  by  writing  to  the  above 
address  or  by  contacting  Tim  Redding  at 
(202)  343-1072.  Questions  on  the 
substance  of  the  Appendix  may  be 
directed  to  Don  Bant  at  (202)  343-3526  or 
Ted  Heintz  at  (202)  343-7258. 

SUPPLEMENTARY  INFORMATION:  An 

initial  version  of  the  Secretarial  Issue 
Document  for  the  new  5-year  program 
(including  Appendix  P)  was  issued  on 
March  21, 1985.  Based  on  comments 
received  on  that  initial  version  and 
additional  analysis,  a  revised  version  of 
Appendix  P  has  been  prepared  and  is 
now  available  for  further  public 
comment.  Comments  on  the  revised 
version  of  Appendix  P  have  been 
requested  from  the  Governors  of  all 
coastal  States. 

SUMMARY:  The  change  in  1983  from  tract 
selection  to  areawide  OCS  lease  sales 
caused  considerable  controversy  on 
several  grounds.  This  appendix  analyzes 
those  aspects  of  the  controversy 
concerning  investment  and  revenues.  It 
evaluates  the  extent  to  which 
experience  with  areawide  leasing  has 
achieved  its  objectives  and  borne  out 
the  concerns  expressed  about  its  effects. 
It  also  discusses  the  implications  of  the 
new  5-year  leasing  program. 

The  most  important  conclusions  from 
this  analysis  are  that  areawide  leasing 
may  have  caused: 

•  Substantial  increases  in  the 
investments  in  leasing  and  exploration 
needed  to  reap  the  energy  and  economic 
benefits  of  OCS  resources: 

•  A  relatively  small  part  of  the  total 
decline  in  bonuses  observed  in  leasing 
during  1983  and  1984:  and 

•  A  substantial  increase  in  the  total 
return  to  the  U.S.  treasury  from 
accelerated  leasing  of  OCS  oil  and  gas. 

Central  to  the  analysis  is  the  concept 
of  the  OCS  lands  as  an  inventory  of 
investment  opportunities.  An  analytic 


framework  is  developed  which  accounts 
for  changes  in  the  inventory  of  unleased 
tracts  that  can  occur  as  a  result  of 
changing  economic  conditions 
(particularly  oil  price  expectations), 
changing  geologic  knowledge,  and  the 
different  leasing  rates  that  can  occur. 
The  status  of  the  inventory  depends  not 
only  on  the  economic  and  geologic 
conditions  that  make  prospects 
valuable,  but  on  the  way  in  which  tracts 
have  been  sold  from  the  inventory  in 
previous  years.  Changes  in  the 
Government's  inventory  of  unleased 
tracts  are  reflected  in  changes  in  the 
characteristics  of  the  tracts  sold  in 
subsequent  sales.  Thus,  as  sales 
proceed,  the  amount  of  acreage  leased, 
its  value,  the  cash  bonus  revenue 
collected  by  the  Government,  and  the 
subsequent  level  of  investment  in 
exploration  would  be  expected  to 
change  as  the  nature  of  the  unleased 
inventory  changed. 

Two  key  objectives  of  areawide 
leasing  were  to  expand  the  amount  and 
location  of  acreage  leased  and  to 
increase  the  rate  of  investment  in 
exploration.  Critics  expressed  related 
concerns  that  industry  did  not  have  the 
capital  to  expand  its  investment  and 
that  leases  would  be  acquired,  but  not 
explored  or  developed  until  years  later. 
This  appendix  examines  data  on  the 
experience  under  tract  selection  and 
areawide  leasing.  It  shows  that  during 
the  1976-1982  period,  leasing  and 
investment  in  exploration  did  not 
expand  as  price  increases  made  more 
tracts  attractive  for  investment.  As  a 
result,  the  Government's  inventory  of 
unleased  acreage  worth  investing  in 
grew  in  size  and  value.  Areawide 
leasing  in  1983  and  1984  substantially 
increased  industry's  investment  in  lease 
acquisition  and  exploration,  particularly 
in  the  Gulf  of  Mexico.  There  is  also 
evidence  that  there  will  continue  to  be 
increased  exploration  investment  in  the 
future,  based  on  the  exploration  plans 
that  have  been  submitted  in  recent 
years. 

The  buildup  of  the  inventory  in  the 
1976-1982  period  and  its  drawdown  in 
1983-1984  also  had  important  revenue 
consequences.  Critics  of  areawide 
leasing  charged  that  competition  would 
be  so  thinned  by  offering  much  more 
acreage  that  bonus  bids  would  decline 
and  the  fair  market  value  requirement  of 
section  18(a)(4)  would  be  violated.  This 
appendix  shows  that  the  restricted 
leasing  in  tract  selection  sales  of  the 
1976-1980  period  increased  average 
bonus  bids  per  acre,  primarily  by 
withholding  tracts  from  sale  while  their 
value  appreciated.  Total  revenues  from 
bonuses  in  that  period  were  limited 
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because  of  the  limited  amount  of 
acreage  leased. 

In  contrast,  areawide  leasing  in  1983 
and  1984  drew  down  the  inventory 
rapidly.  This  accelerated  leasing 
resulted  in  receiving  revenues  much 
earlier  than  would  have  been  the  case 
under  tract  selection  procedures. 
Bonuses  have  been  received  in  the  1983- 
1984  period  that  would  otherwise  have 
been  spread  out  over  the  1983-1991 
period.  Ultimately,  royalties  and  taxes 
will  also  be  received  earlier.  This  paper 
estimates  that,  under  the  actual  leasing 
rates  in  the  Central  and  Western  Gulf  of 
Mexico  in  1983  and  1984,  bonuses  would 
have  to  have  been  increased,  perhaps  by 
as  much  as  $8.5  million  higher  per  tract, 
under  the  leasing  rates  of  tract  selection 
procedures  to  yield  the  same  present 
value  of  revenues  as  will  be  realized  by 
the  Federal  Government  from  areawide 
lease  sales  in  those  areas. 

The  drawdown  in  the  inventory  also 
resulted  in  decreasing  average  bids 
although  total  revenues  from  bonuses 
increased,  particularly  in  1983.  Fewer 
high  value  tracts  and  more  low  value 
tracts  were  leased  in  subsequent  sales. 
The  trend  of  decreasing  average  bids 
began,  however,  in  1980,  well  before  the 
start  of  areawide  leasing.  This  appendix 
concludes  that  such  variations  in  the 
average  bid  do  not  indicate  a  violation 
of  the  fair  market  value  requirement. 
This  provision  does  not  require  the 
Secretary  to  maximize  bonus  revenues 
by  withholding  tracts  while  their  value 
appreciates.  (In  addition,  the  value  of 
many  tracts  were  probably  decreasing 
during  the  1983-1984  period  because  of 
declining  oil  price  expectations  and  may 
have  continued  to  decline  in  1985.) 

Critics  of  areawide  leasing  charged 
that  it  would  thin  competition  by 
spreading  a  limited  number  of  bidders 
and  their  limited  capital  over  far  more 
acreage.  Less  competition,  they  claimed, 
would  mean  lower  bids  and  violation  of 
the  fair  market  value  requirement  of 
section  18(a)(4)  of  the  OCS  Lands  Act. 
The  Secretary  and  the  courts  recognized 
in  1982  that  bonuses  might  decline  under 
areawide  leasing.  The  court  rejected  the 
claim  that  this  meant  a  violation  of  the 
fair  market  value  requirement. 
Nevertheless,  the  relationship  between 
the  pace  of  leasing,  the  number  of  bids, 
and  the  amount  paid  in  bonuses  remains 
a  matter  of  controversy. 

This  appendix  shows  that  the  average 
number  of  bids  per  tract  declined  during 
the  1980-1984  period  as  average  bids 
declined.  The  percentage  of  tracts 
receiving  one  bid  increased  while  the 
percentage  receiving  two  or  more  bids 
decreased.  These  trends  began  before 
the  implementation  of  areawide  leasing 


and  continued  in  areawide  sales.  In 
addition,  the  sixfold  increase  in  the 
minimum  bid  implemented  in  1982 
would  be  expected  to  lead  to  fewer  bids 
per  tract  on  average.  It  is  difficult, 
however,  to  isolate  the  effects  of  fewer 
bids  on  the  bid  levels  from  the  effects  of 
declining  tract  values  on  the  number  of 
bids.  Since  average  bids  declined  more 
on  tracts  receiving  more  than  two  bids 
than  on  tracts  receiving  only  one  or  two 
bids,  it  is  reasonable  to  conclude  that 
most  of  the  decline  in  average  bids  was 
caused  by  factors  other  than 
competition. 

A  statistical  analysis  of  leasing  and 
bidding  data  was  performed  to 
determine  whether  and  to  what  extent 
the  implementation  of  areawide  leasing 
caused  a  reduction  in  bonuses.  The 
conclusion  from  an  approach  using  well 
accepted  statistical  techniques  is  that 
there  is  little  evidence  that  areawide 
leasing  was  the  primary  cause  of  the 
substantial  decline  in  bonuses.  Further 
analysis  using  improved  data  and  more 
sophisticated  methods  is  needed  to 
overcome  important  limitations 
identified  in  this  analysis.  The  results  at 
this  stage,  in  the  analysis,  however, 
indicate  that  the  bonus  declines 
associated  with  areawide  leasing  were, 
in  all  likelihood,  much  smaller  than  the 
revenue  gains  from  earlier  leasing. 
There  is  good  evidence  that  the 
Treasury  will  come  out  ahead. 

Using  the  inventory  concept,  this 
appendix  shows  that  if  oil  prices  are 
expected  to  be  stable  and  past  areawide 
leasing  has  drawn  down  the  inventory 
of  unleased  acreage,  then  areawide  and 
tract  selection  procedures  could  cause 
similar  types  and  amoimts  of  acreage  to 
be  leased  in  future  sales.  The  patterns  of 
competition,  the  levels  of  bids,  and  the 
implications  for  meeting  the  fair  market 
value  requirement  would  also  be  similar. 

If  oil  prices  and  price  expectations 
rise,  however,  tract  selection  and 
areawide  leasing  procedures  could  yield 
different  results.  If  tract  selection  sales 
withheld  leasable  tracts  while  tract 
values  were  appreciating,  competition 
would  tend  to  increase  as  the  value  of 
tracts  offered  rose.  Areawide 
procedures  would  allow  less 
appreciation  in  tract  values  before  they 
drew  bids,  thus  would  cause  a  smaller 
increase  in  the  number  of  bidders. 

Dated:  August  14, 1985. 
William  D.  Bettenberg, 
Director,  Minerals  Management  Service. 
(PR  Doc.  85-19664  Filed  8-16-85;  8:45  am] 

WLUNOCOOe  4310-llfMI 
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National  Park  Service 

Information  Collection  Submitted  for 
Review  Urtder  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
ofHcer  at  the  phone  number  listed 
below.  Comment  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget 
reviewing  official,  Washington,  D.C. 
20503.  telephone  202-395-7340. 

Title:  Annual  application 

Abstract:  The  application  form  provides 
a  summary  format  that  functions  as  a 
state  application  for  grant  monies 
from  the  Historic  Preservation  Fund 

Bureau  Form  Number  None 

Frequency:  Aimually 

Description  of  Respondents:  State  or 
local  Governments 

Annual  Responses:  57 

Annual  Burden  Hours:  5,301 

Bureau  Clearance  Officer:  Russell  K. 
Olsen.  (202)  523-5133. 

Russell  K.  Olaen. 

Information  Collection  Clearance  Officer. 

[FR  Doc.  85-19718  Filed  8-16-85:  8:45  am) 

BtLUNG  CODE  4310-1(Mi 


Illinois  A  Michigan  Canal  National 
Heritage  Corridor  Commission; 
Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act  86  Stat.  770,  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  13. 
1976,  90  Stat.  1247,  that  a  meeting  of  the 
Illinois  and  Michigan  National  Heritage 
Corridor  Commission  will  be  held 
August  28, 1985,  beginning  at  10  a.m.  at 
the  WiII-)oliet  Bicentennial  Park,  201 
West  Jefferson  at  Bluff,  Joliet,  Illinois. 

The  Commission  was  originally 
established  on  August  24, 1984,  pursuant 
to  provisions  of  the  Illinois  and 
Michigan  Canal  National  Heritage 
Corridor  Act  of  1984,  98  Stat.  1456, 16 
U.S.C.  461  to  implement  and  support  the 
conceptual  plan. 

Matters  to  be  discussed  at  the  meeting 
will  include  a  temporary  headquarters 
location,  the  status  of  interpretive 
contracts,  and  an  update  on  current 
funding. 


The  meeting  will  be  open  to  the 
public.  Interested  persons  may  submit 
written  statements  to  the  official  listed 
below  prior  to  the  meeting.  Further 
information  concerning  the  meeting  may 
be  obtained  from  Alan  M.  Hutchings, 
Chief,  Division  of  External  Affairs, 
Midwest  Region,  National  Park  Service, 
1709  Jackson  Street.  Omaha.  Nebraska 
68102,  telephone  402-221-3481  (FTS  864- 
3481).  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Midwest  Regional  Office  3  weeks  after 
the  meeting. 

Dated:  August  7. 1985. 
Randall  R.  Pope. 

Acting  Regional  Director,  Midwest  Region. 
(FR  Doc.  85-19740  Filed  8-16-85:  8:45  am] 
BHJJNG  COOE  4310-7IMi 


North  Country  National  Scenic  Trail 
Advisory  Council;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  86  Stat.  770.  5  U.S.C.  App.  1.  as 
amended  by  the  Act  of  September  13. 
1976,  90  Stat.  1247.  that  a  meeting  of  the 
North  Country  National  Scenic  Trail 
Advisory  Council  will  be  held 
September  7-8. 1985.  beginning  at  8:30 
a.m.  on  September  7  at  the  Pittsburgh 
Airport  Hilton  Inn.  Parkway  West  (State 
Route  60)  at  White  Swan  Park. 
Pittsburgh,  Pennsylvania. 

The  council  was  originally  established 
on  November  28, 1980.  pursuant  to 
provisions  of  the  National  Trails  System 
Act.  82  Stat.  919. 16  U.S.C.  1244  et  seq., 
to  advise  the  Secretary  of  the  Interior  on 
matters  relating  to  the  administration 
and  development  of  the  North  Country 
National  Scenic  Trail. 

Matters  to  be  discussed  at  the  meeting 
will  include  strategies  for  implementing 
the  comprehensive  management  plan  for 
the  North  Country  National  Scenic  Trail 
and  the  status  of  development  and 
management  of  the  trail  in  each  State. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  submit 
written  statement  to  the  ofBcial  listed 
below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Thomas 
L.  Gilbert.  Division  of  External  Affairs. 
Midwest  Region,  National  Park  Service, 
1709  Jackson  Street.  Omaha,  Nebraska 
68102,  telephone  402-221-3481  (FTS  864- 
3481).  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Midwest  Regional  Office  3  weeks  after 
the  meeting. 


Dated:  August  7. 1985. 
Randall  R.  Pope. 

Acting  Regional  Director.  Midwest  Region. 
[FR  Doc.  85-19739  Filed  8-16-85;  8:45  am] 

WLUNQ  CODE  431»-70-«l 

Bureau  of  Reclamation 

[INT-FES  85-29] 

Tucson  Aqueduct— Phase  B,  Central 
Arizona  Project,  AZ;  Availability  of 
Final  Environmental  Statement 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended,  the  Department  of  the 
Interior  has  prepared  a  final 
environmental  statement  on  the 
environmental  consequences  of  the 
construction  and  operation  of  Phase  B  of 
the  Tucson  Aqueduct  and  its  associated 
electrical  transmission  system.  The 
Tucson  Aqueduct — Phase  B  is  the  last 
segment  of  the  Central  Arizona  Project 
aqueduct  system.  It  will  convey 
Colorado  River  water  to  Indian  and  non- 
Indian  agricultural,  municipal,  and 
industrial  water  users  in  Pima  County, 
Arizona. 

Copies  of  the  statement  are  available 
for  inspection  at  the  following  locations: 

Director.  Office  of  Environmental 
Affairs.  Room  7425,  Bureau  of 
Reclamation,  Washington.  D.C.  20240, 
Telephone:  (202)  343-4991 

Library  Branch,  Division  of  Management 
Support,  Engineering  and  Research 
Center,  Room  450.  Building  67,  Denver 
Federal  Center.  Denver.  CO  80225, 
Telephone:  (303)  234-3019 

OfHce  of  the  Regional  Director.  Bureau 
of  Reclamation,  P.O.  Box  427.  Boulder 
City.  NV  89005.  Telephone:  (702)  293- 
8411 

Arizona  Projects  Office.  Bureau  of 
Reclamation.  23636  N.  7th  Street. 
Phoenix.  AZ  85024.  Telephone:  (602) 
870-6767 

Libraries 

Phoenix,  City  Library,  12  East  McDowell 

Road,  Phoenix.  AZ  85004 
Tucson  City  Library.  200  South  6th 

Avenue,  Tucson.  AZ  85701. 

Single  copies  of  the  Hnal  statement 
may  be  obtained  on  request  to  the 
Director.  Office  of  Environmental 
Affairs,  or  the  Regional  Director  at  the 
above  addresses.  Please  refer  to  the 
statement  number. 


Dated:  August  14, 1985. 

Terance  Martin, 

Acting  Director,  Office  of  Environmental 
Project  Review. 

(FR  Doc.  85-19745  Filed  8-lfr^;  8:45  am) 

KLUNQ  COOC  4J10-09-M 


B«dias  Pro)«ct,  TX;  lnt«nt  To  Prepare 
an  Environmental  Statement  and  To 
Hold  an  Environmental  Scoping 
Meeting;  Correction 

This  document  corrects  a  notice  of 
intent  to  prepare  an  environmental 
statement  on  the  Bedias  Project,  Texas, 
that  appeared  on  page  32121  of  the 
Federal  Register  of  Thursday,  August  8, 
1985  (50  FR  32121).  This  action  is 
necessary  to  correct  the  date  a  draft 
environmental  statement  is  scheduled  to 
be  filed  with  the  Environmental 
Protection  Agency  and  be  available  for 
review  and  comment.  The  meeting  date 
and  place  remain  the  same  for  the 
scoping  meeting:  September  5, 1985, 
Madisonville,  Texas,  in  the  Madisonville 
High  School  Auditorium,  At  7:00  p.m. 

Filing  Date:  The  correct  date  that  the 
draft  environmental  statement  is 
scheduled  to  be  filed  with  the 
Environmental  Protection  Agency  and 
be  available  for  review  and  comment  is 
June  1988. 

Dated:  August  13, 1985. 
Clifford  Bamtt, 
Acting  Commissioner. 
[PR  Doc.  85-19687  Filed  8-16-85;  8:45  am] 

BIIXING  CODE  4310-OS-M 
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INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Partt  No.  297  (Sut>-7)] 

Motor  Carrier  Rate  Bureaus; 
Expansion  of  Collective  Ratemalting 
Territory 

aoency:  Interstate  Commerce 
Commission. 

action:  Notice  of  withholding  of 
disposition. 

summary:  Six  motor  carrier  rate 
bureaus  filed  petitions  seeking  approval 
to  expand  the  scope  of  the  respective 
territories  in  which  they  publish  tariffs 
and  engage  in  collective  activities.  All 
petitions  raised  issues  similar  to  those 
discussed  in  Rocky  Mountain  Carriers — 
Agreement — Expansion  to  Nationwide    > 
Scope.  48  FR  53192  (November  25, 1983). 
The  rate  bureaus  were  concerned  that 
Commission  action  in  Rocky  Mountain 
Carriers,  supra,  prior  to  action  on  their 
own  similar  requests,  would  put  them  at 
a  competitive  disadvantage  in  serv'ing 


their  member-carriers  that  are  also 
members  of  Rocky  Mountain  Carriers.  In 
a  decision  served  March  19, 1984  (49  FR 
10381),  the  Commission  consolidated  the 
petitions  to  ensure  that  any  forthcoming 
relief  would  be  afforded  to  all  bureaus 
on  an  equal  basis.  An  oral  argument 
was  held  on  December  4, 1984.  In  an 
open  voting  conference  held  on  May  21. 
1985.  the  Commission  voted  (1)  to 
withhold  disposition  of  this  proceeding 
and  to  hold  the  matter  in  abeyance 
pending  approval  or  disapproval  of  the 
general  commodity  rate  bureau 
agreements  now  before  the  Commission; 
and  (2)  to  certify  the  existing  record  to 
Congress. 

EFFECTIVE  DATE:  August  19, 1985. 
FOR  FURTHER  INFORMATtOM  CONTACT: 
Robert  G.  Rothstein.  (202)  275-7912 

or 
Howell  I.  Spom,  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  full  Commission  decision  which  is 
available  for  pubUc  inspection  at  the 
Office  of  the  Secretary,  Room  1227, 12th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20423.  Copies  may  be 
purchased  from  T.S.  Infosystems,  Inc.. 
Room  2229,  Interstate  Commerce 
Commission  Building,  Washington,  DC 
20423,  or  call  (800)  424-5403,  or  (202) 
289-4357  in  the  Washington.  DC. 
metropolitan  area. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

This  notice  and  the  decision  are 
issued  pursuant  to  49  U.S.C.  10321  and 
10706  and  5  U.S.C.  553. 

Decided:  August  2. 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrett, 
Andre,  Simmons,  Lamboley  and  Strenio. 
Commissioner  Sterrett  joined  by  Chairman 
Taylor  concurred  with  a  separate  expression. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-19703  Filed  8-16-85;  8:45  am) 

BILUNQ  COOC  703S-01-M 

[Finance  Dodcet  No.  306M] 

Burlington  Northern  Railroad  Co.; 
Traclcage  Rights  Exemption;  Mlesouri- 
Kansae-Texas  Railroad  Co.;  Exemption 

Missouri-Kansas-Texas  Railroad 
Company  (MKT)  has  agreed  to  grant 
overhead  trackage  rights  to  Burlington 
Northern  Railroad  Company  (BN)  over  a 
13.11  mile  line  between  Columbus 
(milepost  419.19)  and  Galena,  KS 
(milepost  432.30).  The  U-ackage  rights 
will  be  effective  on  August  6. 1985. 


This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  August  6. 1985. 

By  the  Commission. 
|amM  H.  Bayna, 
Secretary. 

[FR  Doc.  85-19704  Filed  8-16-85;  8:45  am) 
BNJJNO  CODE  70SS-01-M 


[Finance  Dodcet  No.  30699] 

Burlington  Nortttem  Railroad  Co. 
Traclcage  Rights  Miesouri-Kansae- 
Texae  Railroad  Co.;  Exemption 

Missouri-Kansas-Texas  Railroad 
Company  has  agreed  to  grant  overhead 
trackage  rights  to  Burlington  Northern 
Railroad  Company  between  Oswego 
and  Labette,  KS,  a  distance  of  6.45  miles. 
The  trackage  rights  will  be  effective  on 
August  e,  1985. 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  August  7. 1985. 

By  the  Commission, 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-19705  Filed  8-1&-85;  8:45  am] 

aiUJNOCOOE  703S-01-a 


[Doctcet  No.  AB-18:  Sub-74X] 

The  Chesapeaice  and  Ohio  Raihway 
Co.;  Discontinuance  of  Service 
Exemption  In  Fayette  County,  WV; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F — Exempt  Abandonments  and 
Discontinuance  of  Service  and  Trackage 
Rights,  to  discontinue  service  over 
portions  of  its  Laurel  Creek  Subdivision 
extending  between  milepost  0.0  at 
Quinnimont  and  milepost  5.47  near 
Hemlock  Hollow,  and  between  milepost 
0.0  near  Hemlock  Hollow  and  milepost 
.  0.40  near  Layland.  a  total  of  5.87  m-iles  in 
Fayette  County.  WV. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
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of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  of  service  shall  be 
protected  pursuant  to  Oregon  Short  Line 
R.  Co.—Abandonment-Coshen.  360 
I.C.C.  91  (1979). 

The  exemption  will  be  effective 
September  18, 1985,  (unless  stayed 
pending  reconsideration).  Petitions  to 
say  must  be  filed  by  August  29, 1985. 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
September  9, 1985,  with:  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Fene  J.  Gunning,  100  North  Charles 

Street.  Suite  2204,  Baltimore,  MD 

21201 
Peter  J.  Shudtz.  P.O.  Box  6419. 

Cleveland,  OH  44202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  9.  1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director.  Office  of  Proceedings. 

James  H.  Bayne, 

Secretary. 

|FR  Doc  85-19706  Filed  8-16-8S:  8:45  am) 

■tujNGcooc  ms-vt-a 

[Docket  No.  AB-12;  Sut>-95X1 

Southern  Pacific  Transportation  Co^ 
Abandonment  in  St  Landry  Parish,  L^ 
Exemption 

Applicant  had  filed  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F — Exempt  Abandonments  to 
abandon  its  1.70-mile  line  of  railroad 
between  milepost  25.00  near  Nuba  and 
milepost  26.70  (end  of  branch)  in  St. 
Landry  Parish,  LA. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 


such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Ooshen,  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective 
September  18. 1985  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  August  29, 1985, 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
September  9, 1985:  Office  of  the 
Secretary,  Case  Control  Branch 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  G.A.  Laakos, 
One  Market  Plaza,  Southern  Pacific 
Building,  San  Francisco,  CA  94105. 

In  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  12. 1985. 

By  the  Commission,  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-19707  Filed  8-16-85:  8:45  am) 

MIXING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Pollution  Control;  Lodging  of 
Preliminary  Settlement  Agreement 
Pursuant  to  tt>e  Resource 
Conservation  and  Recovery  Act  and 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  Conservation  Chemical  Co.  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7  notice  is  hereby 
given  that  on  August  2, 1965  a  proposed 
Preliminary  Agreement  in  United  States 
V.  Conservation  Chemical  Company,  et 
ai.  Civil  Action  No.  82-0983-CV-W-5, 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Missouri.  The  proposed  Preliminary 
Agreement  concerns  a  lawsuit  filed 
under  section  7003  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 


and  sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  The  Preliminary 
Agreement  requires  the  defendant  to 
implement  a  remedy  at  the  Conservation 
Chemical  Company  hazardous  waste 
landfill  in  Kansas  City,  Missouri, 
pursuant  to  RCRA  and  CERCLA.  The 
agreement  also  gives  to  parties  who 
have  not  signed  the  Preliminary 
•Agreement  a  thirty-day  period  within 
which  to  join  in  the  settlement  of  the 
lawsuit.  Pursuant  to  the  agreement,  the 
defendants  will  undertake  installation, 
construction,  and  maintenance  of 
necessary  pollution  control  equipment  in 
accordance  with  a  schedule  set  forth 
therein.  Further,  defendants  are  required 
to  make  restitution  to  the  United  States 
of  $500,000  for  investigatory  and 
enforcement  costs  incurred  prior  to  and 
during  the  course  of  the  litigation. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  Genera!  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  Conservation  Chemical  Company,  et 
ai,  D.J.  Ref.  90-7-1-6. 

The  proposed  Preliminary  Agreement 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  Western  District 
of  Missouri,  549  U.S.  Courthouse,  811 
Grand  Avenue,  Kansas  City,  Missouri, 
and  at  the  Office  of  the  Regional 
Counsel,  Region  VII,  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City,  Kansas.  Copies  of 
the  Preliminary  Agreement  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
D.C.  20530.  A  copy  of  the  proposed 
Preliminary  Agreement  may  be  obtained 
in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natiiral  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.70  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 

F.  Henry  Habidit  O. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  85-19744  Filed  .8-16-85;  8:45  am) 
BnxiNQ  cooe  44te-01-M 
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DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

(Application  No.  0-4337  at  al.  ] 

Proposed  Exemptions;  RIctuird 
Dempsey  Contracting  Co.,  et  ai. 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

ACTtON:  Notice  of  Proposed  Exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing    . 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

address:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefits  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216. 

Notice  of  Interested  Persons 

Notice  of  proposed  exemptions  will  be 
provided  to  all  interested  persons  in  the 
manner  agreed  upon  by  the  applicant 
and  the  Department  within  15  days  of 
the  date  of  publication  in  the  Federal 
Register.  Such  notice  shall  include  a 
copy  of  the  notice  of  pendency  of  the 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
supplementary  information:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 


408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  10471. 
April  28, 1975).  Effective  December  31, 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
sununarized  below.  Interested  persons 
are  referred  to  the  apphcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Richard  Dempsey  Contracting  Company, 
inc.  Profit  Sharing  Plan  and  Trust  (the 
Plan)  Located  in  Minneapolis,  Minnesota 

[Application  No.  D-337] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28. 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  (1)  the  July,  1982 
contribution  of  a  contract  for  deed  to  the 
Plan  by  the  Richard  Dempsey 
Contracting  Company,  Inc.  (the 
Employer);  and  (2)  future  sales  or 
contributions  to  the  Plan  or  contracts  for 
deed  by  the  Employer,  provided  the 
contracts  for  deed  would  be  purchased 
for  no  greater  than  their  fair  market 
value  if  on  a  sale,  and  would  be  valued 
for  contribution  purposes  at  no  greater 
than  their  fair  market  value  if 
contributed.' 

Effective  Date:  If  this  proposed 
exemption  is  granted  it  will  be  effective 
July  1, 1982. 

Summary  of  Facta  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  two  participants,  Richard  Dempsey 
and  his  wife.  Donna,  the  Dempseys  are 
sole  shareholders  of  the  Employer  and 
are  also  directors  and  officers  of  the 
Employee.  Richard  Dempsey  is  the 
trustee  of  the  Plan.  The  Employer  is  in 


'  Because  Richard  Dempsny  and  his  wife  Donna 
are  the  sole  shareholders  of  the  Employer  and  the 
only  participants  in  the  Plan,  there  is  no  jurisdiction 
under  Title  I  of  the  Act  pursuant  to  29  CFR  2510.S- 
3(b).  However,  there  is  jurisdiction  under  Title  II  of 
the  Act  under  section  4975  of  the  Code. 


the  business  of  purchasing  undeveloped 
real  estate  and  constructing  residential 
dwelling  units. 

2.  The  applicant  represents  that  a 
contract  for  deed  is  similar  in  form  to  a 
mortgage  but  offers  greater  protections 
to  the  vendor/ seller  than  a  mortgage. 
Unlike  in  the  case  of  a  mortgage,  the 
purchaser/vendee  does  not  have  legal 
tide  to  the  property  being  conveyed,  but 
only  assumes  legal  title  upon  payment  in 
full.  Also,  in  the  event  of  default  under     , 
the  terms  of  a  contract  for  deed  under 
Minnesota  law,  depending  on  the 
amount  paid  by  the  purchaser/vendee, 
the  seller/vendor  can  gain  repossession 
of  the  property  within  90  days  from  the 
date  of  notice  of  a  default  In  addition, 
the  seller/vendor  can  sell  the  property 
and  keep  the  proceeds  without  liabihty 
to  the  defaulting  purchaser/vendee  for 
the  amount  which  was  previously  paid 
by  the  purchaser/vendee  on  the  contract 
for  deed. 

3.  In  May,  1975,  the  Employer  issued  a 
contract  for  deed  to  Thomas  and  Bonnie 
Stament  (the  Stament  Contract), 
unrelated  third  parties,  as  purchasers/ 
vendees.  The  Stament  Contract  had  a 
face  value  of  $40,000  and  an  interest  rate 
of  8%  per  annum.  In  April,  1977,  the 
Stament  Contract  was  sold  to  the  Plan 
by  the  Employer  for  the  cash  sum  of 
$28,998.  Upon  the  sale  to  the  Plan,  the 
Stament  Contract  represented 
approxiamtely  95%  of  Plan  assets.  The 
Stament  Contract  was  paid  in  full  in 
June,  1981. 

4.  On  May  31, 1978.  the  Employer 
issued  a  contract  for  deed  to  Gayanne 
Lindbloom  (the  Lindbloom  Contract),  an 
unrelated  party,  as  purchaser/vendee. 
The  Lindbloom  Contract  had  a  face 
value  of  $45,500,  and  an  interest  rate  of 
8%  per  annum.  On  June  1, 1979,  the 
Employer  sold  the  Lindbloom  Contract 
to  the  Plan  for  the  cash  sum  of  $31,850. 
At  the  time  of  the  sale,  the  Lindbloom 
Contract  represented  approximately  52% 
of  the  Plan's  assets.  The  Lindbloom 
Contract  was  paid  in  full  on  March  1, 
1980. 

5.  The  applicant  recognizes  that  the 
sales  of  the  Stament  Contract  and  the 
Lindbloom  Contract  by  the  Employer  to 
the  Plan  constitute  prohibited 
transactions  for  which  the  Department 
is  not  providing  exemptive  relief. 
Accordingly,  the  Employee  represents 
that  it  will  pay  all  excise  taxes 
applicable  as  a  result  of  such  prohibited 
transactions  within  60  days  of  the 
publication  in  the  Federal  Register  of  the 
granting  of  the  exemption  proposed 
herein. 

6.  In  July,  1975,  the  Employer  issued  a 
contract  for  deed  to  Norman  and  Linda 
Brody  (the  Brody  Contract),  uiu^lated 
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third  parties,  as  purchasers/ vendees. 
The  Brody  Contract  had  a  face  value  of 
$38,500,  an  interest  rate  of  8%  per 
annum,  and  required  payment  in  full  in 
August.  1965.  The  Brody  Contract  was 
on  residential  property  located  in 
Golden  Valley.  Minnesota,  in  July.  1982. 
the  Brody  contract  was  contributed  to 
the  Plan  by  the  Employer  as  its 
contribution  for  the  fiscal  year  ending 
January  31. 1P«»2.  The  contribution  was 
valued  at  $23,151.  This  valuation 
represented  a  31.5%  discount  on  the 
remaining  balance  due  on  the  contract. 
Prior  to  the  contribution  of  the  Brody 
Contract,  the  Employer  contacted  C.E. 
Campion  and  Associates,  Inc.. 
independent  real  estate  investment 
counselors  in  Minneapolis.  Mixmesota. 
to  obtain  a  written  quotation  as  to  the 
discount  to  be  applied  in  order  to  derive 
the  fair  market  value  of  the  contract.  At 
the  time  the  Brody  Contract  was 
contributed,  the  Plan  has  assets  of 
$144,500,  none  of  which  were  invested  in 
Employer-originated  land  contracts.  The 
Brody  Contract  represented 
approximately  16%  of  total  Plan  assets 
upon  contribution.  On  April  29. 1963.  the 
Brody  Contract  was  paid  in  full. 

7.  In  addition  to  the  contribution  of  the 
Brody  Cmitract  the  Employer  is  also 
requesting  an  exemption  to  permit  future 
sales  or  contributions  of  Employer^ 
originated  contracts  for  deed  to  the  Plan. 
The  applicant  represents  that  no  such 
contract  for  deed  will  be  transferred  to 
the  Plan  unless  the  fair  market  value  of 
the  contract  when  added  to  the  fair 
market  value  of  any  such  contract 
already  in  the  Plan,  does  not  exceed  25 
percent  of  the  Plan's  assets.  In  addition, 
in  the  case  of  a  sale  to  the  Plan,  such 
contracts  for  deed  will  be  purchased  for 
no  greater  than  their  fair  market  value, 
and  will  be  valued  for  contribution 
purposes  at  no  greater  than  their  fair 
market  value  if  contributed.  The 
applicant  represents  that  he  will  retain  a 
qualified,  independent  a{^raiser  to 
value  any  such  future  transactions. 

8.  The  applicant  represents  that  in  the 
event  any  other  employee  of  the 
Employer  becomes  eligible  to  participate 
in  the  Plan,  a  separate  account  will  be 
established  and  maintained  in  the  Plan 
for  such  pcurticipant.  so  that  Mr.  and 
Mrs.  Dempsey  are  the  only  Plan 
particpants  who  would  ever  be  affected 
by  the  subject  transactions. 

9.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
meet  the  criteria  of  section  4975  (c)  (2)  of 
the  Code  because:  (1)  The  Brody 
Contract  represented  only  16%  of  Plan 
assets  at  the  time  of  contribution,  and 
the  fair  maricet  value  of  all  contracts 
sold  and  contributed  to  the  Plan  in  the 


future  will  not  exceed  25%  of  Plan  assets 
at  any  given  time:  (2)  the  Brody  Contract 
was  and  all  future  contracts  sold  or 
contributed  to  the  Plan  will  be  valued  by 
a  qualified,  independent  appraiser  and 
(3)  Mr.  and  Mrs.  Dempsey  are  the  only 
participants  who  will  ever  be  affected 
by  the  subject  transactions,  and  as  Plan 
trustee  Mr.  Dempsey  has  determined 
that  the  subject  transactions  were  and 
are  in  the  best  interest  of  the  Plan. 

Notice  to  Interested  Persons:  Because 
Mr.  and  Mrs.  Dempsey  are  the  sole 
shareholders  of  the  Employer  and  the 
sole  participants  in  the  Plan  it  has  been 
determined  that  there  is  no  need  to 
notify  interested  persons.  Comments 
and  requests  for  a  public  hearing  are 
due  30  days  from  the  date  of  publication 
of  this  proposed  exemption  in  the 
Federal  Register. 

For  further  Information  Contact  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Andron,  Cechettini  &  Associates,  Inc. 
Located  in  Lafayette,  California 

[Application  No.  D-«559| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975). 

Section  I.  Exemption  for  Certain 
Transactions  Involving  the  Purchase  of 
Interests  in  AC  Investors  (the 
Partnership). 

The  restrictions  of  section  40e(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  purchase  of  interests  in  the 
Partnership  by  employee  benefit  plans 
(Participating  Plans),  if  the  general 
conditions  set  forth  in  Section  II  are  met. 
and  if: 

1.  Each  purchase  of  interests  in  the 
Partnership  by  a  Participating  Plan  is 
authorized  in  writing  by  a  fiduciary  (the 
Independent  Fiduciary)  of  each 
Participating  Plan  who  is  independent  of 
the  Applicants  *and  their  affiliates.' If 
such  Independent  Fiduciary  directs  that 
assets  then  under  management  by  any 
of  the  AppHcants  be  invested  in  the 
Partnership,  such  written  authorization 
by  the  Independent  Fiduciary  shall 


specif)^  such  fact  and  the  manner  in 
which  such  assets  shall  be  transferred  to 
the  Partnership. 

2.  The  following  persons  may  not 
acquire  or  hold  any  securities  of  any 
company  whose  securities  the 
Partnership  holds  (provided,  however, 
that  the  restrictions  contained  in  this 
subsection  shall  not  apply  to  any 
venture  capita)  company  that  is 
controlled  by  or  managed  by  Covered 
Persons  as  defined  below  and  that  is 
subject  to  the  allocation  formula 
described  in  section  6  of  the  Summary  of 
Facts  and  Representations  contained  in 
this  Proposed  Exemption): 

(a)  The  Applicants  and  officers, 
directors  and  general  partners  of  the 
Applicants. 

(b)  Affiliates  of  AC  investors,  AC 
Associates.  Mr.  Andron  and  Mr. 
Cechettini.  ("Covered  Persons"). 

3.  The  terms  and  conditions  of  the 
partnership  agreement  (the  Partnership 
Agreement)  at  the  formation  of  the 
Partnership  and  at  the  time  of  any 
purchase  of  an  interest  covered  by  this 
exemption  shall  be  no  less  favorable  to 
the  Participating  Plans  than  the  terms 
and  conditions  available  in  arm's-length 
transactions  between  unrelated  parties. 

4.  Prior  to  accepting  any  investment  of 
assets  in  the  Partnership  by  a 
Participating  Plan,  the  Applicants  shall 
furnish  or  cause  to  be  furnished  to  each 
Independent  Fiduciary  authorizing  such 
investment  a  copy  of  this  exemption,  the 
Partnership  Agreement,  a  private 
placement  memorandum  which 
describes  the  respective  rights  of  the 
general  and  limited  partners  to 
distributions  and  capital  appreciation, 
services  to  be  preformed  by  the  general 
partner  and  the  compensation  payable 
therefor,  all  other  material  rights  and 
obligations  of  the  partners,  and  such 
other  information  as  requested  by  the 
Independent  Fiduciary. 

5.  A  Participating  Plan  shall  not,  after 
the  date  of  investment  of  Plan  assets  in 
the  Partnership,  pay  to  any  of  the 
Applicants  a  separate  investment 
management  fee  or  similar  fee  with 
respect  to  the  Participating  Plan's  assets 
invested  in  the  Partnership.'  If  a 
Participating  Plan  invests  in  the 
Partnership  during  any  period  for  which 
the  Plan  has  prepaid  to  any  of  the 
Applicants  an  investment  management 
or  similar  fee.  the  amount  of  such  fee 
will  be  returned  to  the  Participating 
Plan.  This  condition  shall  not  preclude 
payment  by  the  Partnership  to  any  of  the 


'  See  representatioaa  1  in  the  Summary  of  Fact* 
and  Representationa. 

*  All  future  reference*  to  the  Appiicants  will  alao 
include  affiliate*  of  the  Applicants. 


'This  condition  shall  not  preclude  the  payment 
by  the  Participating  Plans  to  the  Applicants  of 
inve*tment  management  of  other  fees  with  respect 
to  assets  not  invested  in  the  Partnership. 


Applicants  of  expenses  and  allocations 
provided  in  the  Partnership  Agreement. 

6.  No  sales  commissions  or  similar 
fees  will  be  charged  by  the  Applicants 
to  any  Participating  Plan  with  respect  to 
its  investment  in  the  Partnership.  No 
redemption  fee  or  other  penalty  shall  be 
charged  by  the  Applicants  to  any 
Participating  Plan  which  transfers  all  or 
a  portion  of  its  Partnership  interest  as 
permitted  by  the  Partnership  Agreement, 
except  that  a  Participating  Plan  must 
compensate  the  Partnership  for 
reasonable  fees  and  expenses  incurred 
by  the  Partnership  in  its  efforts  to  locate 
a  suitable  purchaser  for  the  Participating 
Plan's  Partnership  interest. 

7.  The  Partnership  Agreement  will 
require  that  limited  partners  receive 
auditied  annual  fmancial  statements 
with  respect  to  the  Partnership  as  well 
as  such  other  information  as  the  limited 
partner  (or  a  Participating  Plan's 
Independent  Fiduciary)  may  reasonably 
request  concerning  the  operations  and 
investments  of  the  Partnership. 

8.  No  Participating  Plan  may  invest 
more  than  10%  of  its  assets  in  the 
Partnership. 

Section  II.  General  Conditions. 

(a)  The  Applicants  maintain  for  a 
period  of  six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (b)  of  this  Seciton  II  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met,  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred,  if  due  to 
circumstances  beyond  the  control  of  the 
Applicants,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act,  or  to  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (b)  below. 

(b)(1)  Except  as  provided  in  section  (2) 
of  this  paragraph  (b)  and 
notwithstanding  any  provisions  of 
subsections  (a)  (2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (a)  of  this  Section  II  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  Hduciary  of  a  Participating 
Plan  who  has  authority  to  acquire  or 
dispose  of  the  interests  in  the 
Partnership  of  the  Participating  Plan  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary, 
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(C)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and, 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(b)(2)  None  of  the  persons  described 
in  subparagraphs  (B)  through  (D)  of  this 
paragraph  (b)  shaU  be  authorized  to 
examine  trade  secrets  of  the  Applicants, 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III.  Definitions  and  General 
Rules. 

(a)  An  "aaffiliate"  means  a  person 
with  one  or  more  of  the  following 
relationships  to  any  of  the  Covered 
Persons; 

(i)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlled  by  such  Covered  Persons;  and 

(ii)  Officers,  directors,  highly 
compensated  employees,  relatives  of  or 
general  partners  in  any  such  Covered 
Persons. 

(b)  The  Term  "control"  means 
beneficial  ownership,  by  Covered 
Persons  in  the  aggregate,  either  directly 
or  through  one  or  more  controlled 
companies,  or  more  than  50%  of  a 
company's  voting  securities. 

(c)  The  term  "relative"  means  spouse 
and  minor  children  sharing  the  same 
household  of  such  Covered  Person. 

(d)  The  term  "highly  compensated 
employee"  means  a  person  whose 
compensation  during  the  most  recent 
fiscal  year  exceeds  the  greater  of  $30,000 
or  10%  of  the  total  compensation  earned 
by  all  employees  of  the  employer. 

(e)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  Partnership  as  its 
proportionate  interest  in  the  total  assets 
of  the  Partnership  as  calculated  on  the 
most  recent  preceding  valuation  date  of 
the  Partnership. 

Summary  of  Facts  and  Representations 

1.  The  Applicants  are  AC  Associates, 
Andron,  Cechettini  &  Associates,  Inc, 
Jonathan  Andron,  and  Ralph  Cechettini. 
AC  Associates  is  a  proposed  general 
partnership  between  Mr.  Andron  and 
Mr.  Cechettini.  Andron.  Cechettini  & 
Associates,  Inc.  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  investment  manager  for 
pension  plans  and  other  clients.  Mr. 
Andron  and  Mr.  Cechettini  are  officers 
and  sole  shareholders  of  Andron. 
Cechettini  &  Associates,  Inc. 

2.  AC  Associates  will  act  as  general 
partner  of  the  Partnership,  which  is  a 


venture  capital  limited  partnership.* The 
Partnership  is  organized  for  the  purpose 
of  making  venture  capital  investments 
which  shall  include  but  not  be  limited  to 
buying  and  selling  securities.  Hie 
Partnership  shall  be  engaged  primarily 
in  the  business  of  investing  in  securities 
of  emerging  and  developmental  stage 
companies  (portfoUo  companies]  and 
will  participate  in  the  management  of 
such  companies.  The  Partnership  will 
commence  on  the  date  the  certificate  of 
limited  partnership  is  recorded  and  will 
continue  until  1992,  however,  AC 
Associates  with  limited  partner  consent 
may  terminate  the  Partnership  at  any 
time. 

3.  Limited  partnership  interests  in  the 
Partnership  will  be  offered  to  pensicm 
and  profit  sharing  plans  which  are 
qualified  under  sections  401  and  501  of 
the  Code  (Participating  Flans)  and 
possibly  other  institutional  investors 
and  certain  wealthy  and  sophisticated 
individuals.  AC  Associates  anticipates 
that  at  least  four  limited  partners  will 
each  invest  a  minimum  of  $1  miUion  in 
the  Partnership  with  an  aggregate 
offering  amount  of  between  $4  million 
and  $20  million.  As  general  partner,  AC 
Associates  will  contribute  one  percent 
of  the  total  Partnership  capitalization.  A 
maximum  of  10  percent  of  the  assets  of 
any  one  Participating  Plan  may  be 
invested  in  the  Partnership.  The 
Partnership  will  maintain  a  capital 
account  for  each  partner  which  wiD 
consist  of  such  partner's  capital 
contribution  and  the  portion  of 
Partnership  profits  and  losses  allocated 
to  such  account. 

4.  Prior  to  any  investment  in  the 
Partnership,  an  independent  fidudaiy 
(the  Independent  Fiduciary)  of  each 
Participating  Plan  will  receive  a  private 
placement  memorandum  (the 
Memorandum)  which  discloses  the 
nature  of  the  offering,  capitalization  of 
the  Partnership,  the  estimated  use  of 
proceeds  of  the  offering,  the  investment 
objectives  and  policies  of  the 
Partnership,  the  profits  and  cash  flow 
distributions  to  be  made  to  partners,  the 
compensation  of  AC  Associates,  the 
federal  tax  consequences  of  an 
investment  in  the  Partnership,  a 
summary  of  the  Partnership  agreement, 
and  any  additional  material  information 
necessary  or  appropriate  to  fulfill  the 
requirements  for  full  and  fair  disclosure 
under  the  federal  and  state  securities 
laws  appUcable  to  such  an  offering. 


*  AC  Auocialei  may  also  act  aa  general  partner 
to  other  venture  capital  limited  Partnerships.  The 
Department  in  this  proposed  exemption  it  not 
providing  relief  for  other  partnerships  established 
by  the  Applicants. 
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5.  Limited  partnership  interests  in  the 
Partnership  will  be  offered  pursuant  to 
the  securities  registration  exemption 
provided  by  Regulation  D  promulgated 
under  the  Securities  Act  of  1933.  No 
sales  commissions  will  be  charged  to 
Participating  Plans  in  connection  with 
the  purchase  or  sale  of  interests  in  the 
Partnership.  The  Participating  Plans  will 
not  be  charged  a  redemption  fee  in 
connection  with  the  sale  by  a 
Participating  Plan  to  the  Partnership  of 
interests  in  the  Partnership.  The 
Applicants  represent  that  neither  AC 
Associates  nor  any  of  the  limited 
partners  in  the  Partnership  has  a 
preferential  right  as  to  assignability  or 
redemption  of  their  interests  in  the 
Partnership.  None  of  the  Applicants  will 
charge  a  Participating  Plan  any 
investment  management  fee  or  similar 
fee  with  respect  to  the  Participating 
Plan's  assets  invested  in  the  Partnership 
for  the  entire  period  of  the  investment, 
although  the  Partnership  will  pay  AC 
Associates  an  annual  management  fee 
of  2.0  percent  (.5  percent  paid  quarterly) 
of  the  net  asset  value  of  the  Partnership 
and  allocations  of  gain,  pursuant  to  the 
Partnership  Agreement.' 

6.  Each  limited  partner  shall  share  in 
the  profits  and  lossses  of  the  Partnership 
allocated  to  the  limited  partners  in  the 
proportion  that  its  capital  contributions 
bear  to  the  total  capital  contributions  of 
all  such  limited  partners.  With  respect  to 
the  allocation  l>etween  limited  partners 
and  AC  Associates,  the  Applicants 
represent  that  AC  Associates  will  be 
allocated  for  each  fiscal  year  20  percent 
of  the  Partnership  net  realized  capital 
gains  calculated  on  a  cumulative  aimual 
basis  less  (1]  all  amounts  previously 
allocated  to  AC  Associates  as  gain  and 
(2)  all  amounts  previously  paid  for 
operating  expenses  and  as 
compensation  to  AC  Associates.  The 
balance  of  net  realized  capital  gains  and 
all  other  items  of  Partnership  profits  and 
losses  will  be  allocated  among  all 
partners  in  proportion  to  each  partner's 
capital  contribution.  Capital  gains  and 
other  items  of  profits  and  losses  shall  be 
defined  and  determined  in  accordance 
with  applicable  federal  income  tax 
laws.^ 

The  limited  partners  shall  have  no 
personal  obligation  for  the  debts  or 
liabilities  of  the  Partnership,  except  that 
each  limited  partner  shall  be  obligated 
to  pay  its  capital  contribution.  No 
limited  partner  shall  be  liable  for  the 
debts  or  liabilities  of  any  other  partner. 

7.  The  Partnership  and  other 
partnerships  established  by  the 


Applicants  may  have  assets  available 
for  investment  at  the  same  time.  The 
Applicants  represent  that  opportunities 
for  investment  in  securities  of  portfolio 
companies  will  be  allocated  by  As 
Associates  to  the  Partnership  and  other 
partnerships  established  by  the 
Applicants,  in  an  equitable  manner, 
without  preference  given  to  any 
partnership.  However,  the  Partnership, 
as  will  other  partnerships  established  by 
the  Applicants,  will  have  a  preferential 
right  to  make  "follow-on"  investments  in 
its  existing  portfolio  companies  which 
require  additional  capitalization.  If  the 
follow-on  investment  amount  required  is 
in  excess  of  what  the  Partnership  or 
other  partnerships  established  by  the 
Applicants  desire  to  invest,  the  other 
partnerships  will  be  invited  to 
participate  in  the  investment.  All  such 
investments  offered  to  partnership's  will 
be  allocated  pro  rata,  to  the  extent  of 
each  partnership's  available  capital.  The 
right  to  make  preferential  follow-on 
investments  is  represented  to  be 
common  in  ventiu«  capital  financing. 

8.  Applicants  believe  that  since  they 
are  parties  in  interest  with  respect  to 
Participating  Plans  by  virtue  of  serving 
as  investment  managers  or  service 
providers  to  such  Plans,  it  may 
constitute  a  prohibited  transaction  for 
Participating  Plans  to  invest  in  the 
Partnership  because  the  Applicants  may 
derive  an  economic  benefit  from 
compensation  and  fees  received  by  AC 
Associates.  The  Applicants  also 
represent  that  they  will  not  accept 
subscriptions  for  interests  in  the 
Partnership  from  Plans  for  which  they 
are  presently  acting  as  an  investment 
adviser  as  distinguished  from  an 
investment  manager  within  the  meaning 
of  section  3(38)  of  the  Act.  Accordingly, 
the  Applicants  request  an  exemption 
from  section  406(a)  of  the  Act  and 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code  to  permit  Participating  Hans  to 
invest  in  the  Partnership. 'The  decision 
to  invest  in  the  Partnership  will,  in  each 
instance,  be  made  by  a  fiduciary  of  a 
Participating  Plan,  who  is  {dependent  of 
the  Applicants  and  who  has 
discretionary  authority  to  make 


'This  proposed  exemption  does  not  address  the 
receipt  of  compensation  by  the  Applicants. 
'See  footnote  6  above. 


'To  the  extent  that,  in  the  ordinary  course  of 
business,  the  Applicants  are  deemed  to  be 
fiduciaries  by  reason  of  rendering  "investment 
advice"  to  a  plan  within  the  meaning  of  regulation 
29  CFR  2510.3-21lc)(l)(ii)(B).  the  presence  of  an 
unrelated  second  ficuciary  acting  on  the  investment 
adviser's  recommendation  to  invest  in  an  Applicant 
sponsored  partnership  is  not  sufficient  to  insulate 
the  Applicants  from  fiduciary  liability  under  section 
406(b)  of  the  Act.  (See  Advisory  Opinions  84-03A 
and  84-04A.  issued  by  the  Department  on  January  4. 
19B4.)  This  proposed  exemption  provides  no  relief 
from  any  of  the  restrictions  of  section  40e(b)  either 
at  the  time  of  a  plan's  investment  or  during  the 
operation  of  the  Partnership. 


investment  allocation  decisions 
regarding  the  portfolio  of  the  Plan. 

For  Further  Information  Contact:  Mr. 
Alan  H.  Levitas  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Shearson  Lehman/American  Express 
Inc.  and  Boston  Safe  Deposit  and  Trust 
Company 

[Application  No.  D-4931] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a)(1)  (A)  through  (D)  and  406(b)  (1) 
and  (2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  lending  of 
securities  to  Shearson  Lehman/ 
American  Express  Inc.  (Shearson)  by 
employee  benefit  plans  for  which  Boston 
Safe  Deposit  and  Trust  Company 
(Boston  Safe)  acts  as  directed  trustee  or 
custodian  and  securities  lending  agent 
and  to  the  receipt  of  compensation  by 
Boston  Safe  in  connection  with  these 
transactions,  if  the  conditions 
incorporated  in  the  representations  set 
forth  below  are  met. 

Summary  of  Facts  and  Representations 

1.  Shearson,  a  wholly  owned 
subsidiary  of  American  Express 
Company,  is  an  investment  services  firm 
which  is  a  member  of  the  New  York 
Stock  Exchange  and  other  principal 
securities  exchanges  in  the  United 
States  and  also  a  member  of  the 
National  Association  of  Securities 
Dealers.  Shearson  is  one  of  the  largest 
investment  firms  in  the  United  States, 
with  consolidated  capital  (equity  and 
subordinated  debt)  which,  prior  to  the 
recent  acquisition  of  Lehman  Brothers 
Kuhn  Loeb,  totaled  nearly  $1  billion. 

2.  Shearson,  acting  as  principal, 
facilitates  stock  loans  made  by 
institutions  to  brokerage  firms  and  other 
entities  which  need  a  particular  security 
for  a  certain  period  of  time  in  order  to 
satisfy  deliveries  in  cases  of  short  sales 
or  where  a  broker  fails  to  receive 
securities  it  is  required  to  deliver. 
Shearson  is  one  of  the  largest 
institutional  equity  lenders  in  the  United 
States,  lending  stocks  equal  in  value  to 
approximately  $2  billion  on  an  average 
daily  basis.  In  making  such  loans. 


Shearson  carefully  reviews  the  credit 
worthiness  of  the  borrowing  brokers. 

3.  Boston  Safe  is  a  wholly  owned 
subsidiary  of  the  Boston  Company,  Inc.. 
which  is  a  wholly  owned  subsidiary  of 
Shearson.  Boston  Safe  is  organized  as  a 
trust  company  in  Massachusetts  and 
specializes  in  providing  fiduciary 
services  to  institutions,  including  serving 
as  trustee  or  custodian  to  employee 
benefit  plans.  Since  1981,  Boston  Safe 
also  has  been  offering  securities  lending 
services  to  institutions.  As  of  August  31. 
1983,  Boston  Safe  served  as  securities 
lending  agent  for  four  pension  funds  and 
two  college  endowments,  representing 
about  $2.1  billion  in  lendable  securities. 
As  securities  lending  agent.  Boston  Safe 
selects  the  brokers  to  whom  securities 
are  lent,  negotiates  the  terms  of  the 
loans,  assures  that  the  required 
collateral  is  received  by  Boston  Safe 
and  that  adequate  levels  of  collateral 
are  maintained.  All  of  Boston  Safe's 
procedures  for  lending  securities  are 
designed  to  comply  with  the  applicable 
conditions  of  Prohibited  Transaction 
Exemption  (PTE)  81-6  and  PTE  82-63. » 
4.  An  institutional  investor,  such  as  a 
pension  fund,  lends  securities  in  its 
portfolio  to  a  broker-dealer  or  bank  in 
order  to  earn  a  fee  in  addition  to  any 
interest,  dividends  or  other  distributions 
paid  on  those  securities.  The  lender 
generally  requires  that  the  security  loans 
be  fully  collateralized,  and  the  collateral 
usually  is  in  the  form  of  cash  or  high 
quality  liquid  securities  such  as  U.S. 
Government  or  Federal  Agency 
obligations  or  certain  bank  letters  of 
credit.  When  cash  is  the  collateral,  the 
lender  generally  invests  the  cash  and 
rebates  a  portion  of  the  earnings  on  the 
collateral  to  the  borrower.  The  "fee" 
received  by  the  lender  would  then  be 
the  difference  between  the  earnings  on 
the  collateral  and  the  amount  of  rebate 
paid  to  the  borrower.  Where  a  loan  of 
securities  is  collateralized  with 
Government  or  Federal  Agency 
securities  or  bank  letters  of  credit,  a  fee 
is  paid  directly  by  the  borrower  to  the 
lender.  Institutional  investors  often 
utilize  the  services  of  an  agent  in  the 
performance  of  their  securities  lending 
transactions.  The  lending  agent  is  paid  a 
fee  for  its  services  which  may  be 
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•PTE  81-fl  (48  FR  7527,  January  23. 1981)  provides 
an  exemption  under  certain  conditions  from  section 
406(a)(1)  (A)  through  (D)  of  the  Act  and  the 
corresponding  provisions  of  section  4g75(c)  of  the 
Code  for  the  lending  of  securities  that  are  assets  of 
an  employee  benePil  plan  to  a  registered  broker- 
dealer  or  a  bank  which  is  a  party-in-interest. 

PTE  82-63  (47  FR  14804.  April  6,  1982)  provides  an 
exemption  under  speciHed  conditions  from  section 
406(b)(1)  of  the  Act  and  section  4975(c)(1)(E)  of  the 
Code  for  the  payment  of  compensation  to  a  plan 
nduciary  for  services  rendered  in  connection  with 
loans  of  plan  assets  that  are  securities. 


calculated  as  a  percentage  of  the  income 
earned  by  pie  investor  from  its 
securities  lending  activity. 

5.  Boston  Safe  requests  an  exemption 
for  the  lending  of  securities  owned  by 
certain  pension  plans  for  which  it  serves 
as  directed  trustee  or  custodian  (client- 
plans)  to  Shearson,  following  disclosure 
of  its  affiliation  with  Shearson,  under 
either  of  two  arrangements  described  as 
Plan  A  and  Plan  B  and  for  the  receipt  of 
compensation  in  coimection  with  such 
transactions.  Boston  Safe  will  have  no 
discretionary  authority  or  control  over 
the  investment  decisions  of  these  plans. 
Its  discretion  will  be  limited  to  activities 
such  as  negotiating  the  terms  of  the 
securities  loans  with  Shearson  and 
investing  any  cash  collateral  on  the 
loans.  Because  Shearson  is  the  parent 
company  of  Boston  Safe,  the  lending  of 
securities  to  Shearson  by  plans  for 
which  Boston  Safe  serves  as  trustee  or 
custodian  may  be  outside  the  scope  of 
relief  provided  by  PTE  81-6  and  PTE  82- 
63."" 

6.  When  a  loan  is  collateralized  with 
cash,  Boston  Safe  will  invest  the  cash  in 
short-term  securities  or  interest-bearing 
accounts  and  will  rebate  a  portion  of  the 
earnings  to  Sharson  on  behalf  of  the 
plan.  Shearson  will  pay  a  fee  to  the 
lending  plan  based  on  the  value  of  the 
loaned  securities  where  the  collateral 
consists  of  obligations  other  than  cash. 
Under  both  Plan  A  and  Plan  B,  the  plan 
will  pay  a  fee  to  Boston  Safe  for 
providing  lending  services  to  the  plan 
which  will  reduce  the  income  earned  by 
the  plan  from  the  lending  of  securities  to 
Shearson.  The  plan  and  Boston  Safe  will 
agree  in  advance  to  this  fee  which  will 
represent  a  percentage  of  the  income  the 
plan  earns  from  its  lending  activities. 
Several  safeguards,  described  more  fully 
below,  are  incorporated  in  the 
application  in  order  to  ensure  the 
protection  of  the  plan  assets  involved  in 
the  transactions.  In  addition,  the 
applicant  represents  that  each  of  the 
two  arrangements  incorporates  the 
relevant  conditions  contained  in  PTE 
81-6  and  PTE  82-63. 

7.  Plan  A.  A  fiduciary  of  a  client-plan 
who  is  independent  of  Boston  Safe  and 
Shearson  must  sign  a  Securities  Lending 
Authorization  before  the  plan  may 
participate  in  Boston  Safe's  securities 
lending  program.  This  authorization 
describes  the  operation  of  the  lending 


'•Condition  1  of  PTE  Bl-6  require*.  In  part,  thai 
neither  the  borrower  nor  an  affiliate  of  the  borrower 
has  discretionary  authority  or  control  with  rvspact 
to  the  investment  of  the  plan  assets  Involved  in  the 
transaction. 

PTE  82-63  permits  the  payment  of  compensation 
to  a  plan  fiduciary  for  the  provision  of  securities 
lending  services  only  if  the  loan  of  securities  itself  is 
not  prohibited  under  section  406(a)  of  the  Act. 


program  and  allows  Bostmi  Safe  to  lend 
securities  held  by  the  client-plan  to 
securities  brokers,  including  Shearson, 
as  selected  by  Boston  Safe.  The 
authorization  also  sets  forth,  in  an 
attachment,  the  basis  and  rate  for 
Boston  Safe's  compensation  from  the 
plan  for  the  performance  of  securities 
lending  services. 

8.  The  independent  fiduciary  also 
must  sign  a  Shearson  Lending 
Authorization  before  Boston  Safe  may 
include  security  loans  to  Shearson  in  the 
lending  activities  of  the  client-plan.  The 
Shearson  Lending  Authorization  will 
specify,  in  an  attached  exhibit,  the 
method  of  determining  the  daily 
securities  lending  rates  (fees  and 
rebates]  and  the  maximum  rebate  rate 
payable  to  Shearson.  A  client-plan  may 
terminate  both  the  Securities  Lending 
Authorization  and  the  Shearson  Lending 
Authorization  at  any  time. 

9.  Boston  Safe,  as  securities  lending 
agent,  will  negotiate  a  broker  loan 
agreement  (basic  loan  agreement)  with 
Shearson  on  behalf  of  a  client-plan.  An 
independent  fiduciary  of  the  client-plan 
will  approve  the  terms  of  the  agreement 
before  that  fiduciary  executes  the 
Shearson  Lending  Authorization.  The 
basic  loan  agreement  will  specify, 
among  other  things,  the  right  of  tfie 
client-plan  to  terminate  a  loan  at  any 
time  (subject  to  the  customary 
notification  period)  and  the  plan's  rights 
in  the  event  of  any  default  by  Shearson. 
The  agreement  will  explain  the  basis  for 
compensation  to  the  plan  for  lending 
securities  to  Shearson  under  each 
category  of  collateral.  The  agreement 
also  will  contain  a  requirement  that 
Shearson  must  pay  all  transfer  fees  and 
transfer  taxes  related  to  the  security 
loans. 

10.  Before  entering  into  a  basic  loan 
agreement,  Shearson  will  furnish  its 
most  recent  available  audited  and 
unaudited  financial  statements  to 
Boston  Safe,  who.  in  turn,  will  provide 
the  statements  to  a  client-plan  before 
the  plan  is  asked  to  approve  the  terms  of 
the  agreement.  The  agreement  will 
contain  a  requirement  that  Shearson 
must  promptly  notify  lenders  at  the  time 
of  a  loan  of  any  material  adverse 
changes  in  its  financial  condition.  If  any 
such  changes  have  taken  place,  Boston 
Safe  will  request  that  an  independent 
fiduciary  of  the  plan  approve  the  loan  in 
view  of  the  changed  financial  condition. 

11.  The  client-plan  and  Boston  Safe 
will  agree  to  the  fee  Boston  Safe  will 
receive  for  its  services  as  lending  agent 
prior  to  the  commencement  of  any 
lending  activity.  The  agreement  by 
Boston  Safe  to  provide  securities  lending 
services  to  a  client-plan  will  be  in 
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writing  and  subject  to  prior  written 
approval  of  a  fiduciary  of  the  client-plan 
who  is  independent  of  Shearson  and 
Boston  Safe."  The  agreement  will  allow 
termination  by  the  plan  without  penalty 
to  the  plan  within  Hve  business  days  of 
written  notice.  Before  entering  into  an 
agreement.  Boston  Safe  will  provide  the 
plan  with  any  reasonably  available 
information  which  it  believes  is 
necessary  for  the  plan  to  make  a 
determination  whether  to  enter  into  or 
renew  the  agreement  and  such  other 
information  as  the  plan  may  request. 

12.  Each  time  a  plan  loans  securities 
to  Shearson  pursuant  to  the  basic  loan 
agreement.  Shearson  and  Boston  Safe 
will  execute  a  designation  letter 
specifying,  in  part,  the  securities  to  be 
loaned,  the  necessary  amount  of 
collateral,  the  fee  or  rebate  payable,  and 
any  special  delivery  instructions.  The 
terms  of  each  loan  will  be  at  least  as 
favorable  to  the  client-plan  as  those  of 
an  arm's-length  transaction  would  be 
between  unrelated  parties. 

13.  Boston  Safe  will  credit  to  the 
account  of  the  client-plan  all  interest, 
dividends  and  the  like  on  the  loaned 
securities,  including  distributions  and 
rights  of  any  kind.  The  basic  loan 
agreement  will  provide  that  the  plan 
may  terminate  any  loan  at  any  time. 
Upon  a  termination.  Shearson  will 
deliver  the  loaned  securities  back  to  the 
client-plan  within  five  business  days  of 
written  notiHcation.  If  Shearson  fails  to 
return  the  securities  within  the 
designated  time,  the  client-plan  has 
certain  rights  that  it  may  exercise  under 
the  agreement. 

14.  Boston  Safe  will  establish  each 
day  a  written  schedule  of  lending  fees 
and  rebate  rates  in  order  to  assure 
uniformity  of  treatment  among 
borrowing  brokers  and  to  limit  the 
discretion  Boston  Safe  would  have  in 
negotiating  securities  loans  to  Shearson. 
Loans  to  all  borrowers  on  that  day  will 
be  made  at  rates  on  the  daily  schedule 
or  at  rates  which  may  be  more 
advantageous  to  the  client-plans.  In  no 
case  will  loans  be  made  no  Shearson  at 
rates  below  those  on  the  schedule.  The 
daily  rate  schedule  will  be  based  on  two 
variables:  The  current  value  of  short- 
term  funds,  and  market  conditions  as 
reflected  by  demand  for  securities  by 
borrowers  other  than  Shearson. 

15.  Boston  Safe  will  also  adopt  a 
maximum  daily  rebate  rate  for  cash 
collateral  payable  to  Shearson  on  behalf 


of  a  plan.  This  maximum  rebate  will  not 
exceed  a  stated  percentage  o^the  mean 
between  the  bid  and  asked  quotations  of 
the  "brokers  call  rate"  published  daily 
in  the  Wall  Street  Journal  for  the 
previous  day.  Moreover,  when  cash  is 
used  as  collateral,  the  daily  rebate  rate 
will  always  be  at  least  50  basis  points 
lower  than  the  rate  of  return  available  to 
Boston  Safe  from  authorized 
investments  for  cash  collateral.**  If 
interest  rates  rise,  the  rebate  rate 
applicable  to  Shearson  will  never  be 
increased  above  the  daily  rate  at  which 
a  loan  was  originally  made.  Boston  Safe 
will  submit  the  formula  for  determining 
the  maximum  daily  rebate  rate  to  an 
independent  Hduciary  of  a  client-plan 
for  approval  before  lending  any 
securities  to  Shearson  on  behalf  of  the 
plan. 

16.  For  collateral  other  than  cash,  the 
rate  charged  by  Boston  Safe  the 
previous  day  is  reviewed  for 
competitiveness.  Based  on  the  demand 
of  the  marketplace,  this  daily  fee  tends 
to  remain  constant  and  is  currently  one 
percent  of  the  current  value  of  the 
collateral.  Because  50  percent  or  more  of 
securities  loans  by  client-plans  will  be 
to  unrelated  brokers  or  dealers,  the 
competitiveness  of  Boston  Safe's  rate 
schedule  will  be  continuously  tested  in 
the  marketplace.  Accordingly,  loans  to 
Shearson  should  result  in  competitive 
rate  income  to  the  lending  client-plan. 

17.  Boston  Safe  will  loan  securities 
available  for  lending  to  borrowers  on  a 
first  come,  first  served  basis.  This  will 
provide  additional  assurance  of 
uniformity  of  treatment  among 
borrowing  brokers. 

18.  Shearson  will  make  a  guarantee  to 
each  lending  client-plan  that  the  plan 
will  incur  no  loss  on  its  loans  of 
securities  to  Shearson.  Accordingly, 
Shearson  will  assure  the  plan  that  the 
rate  of  return  on  each  loan  will  at  a 
minimum  equal  the  transactional  cost  to 
the  plan  of  lending  secrutites  to 
Shearson.  The  applicant  contends  that, 
as  a  result  of  this  guarantee,  the  rate  of 
return  earned  by  the  plan  from  lending 
to  Shearson  will  in  total  exceed  the 
return  from  lending  securities  to  other 
brokers. 

19.  Boston  Safe  will  receive  collateral 
from  Shearson  by  physical  delivery  or 
book  entry  in  a  securities  depository  by 
the  close  of  business  on  the  day  the 
loaned  securities  are  delivered  to 
Shearson.  The  collateral  will  consist  of 


'  ■  Thii  closely  parallels  conditions  c  and  d  of  PTE 
82-63  which  require  that  the  payment  of 
compensation  to  a  "lending  fiduciary"  is  made 
under  a  written  instrument  and  is  subiect  to  prior 
written  authorization  of  an  independent 
"authoriiing  fiduciary." 


'*  These  short-term  investments  include 
repurchase  agreements,  certificates  of  de[>08it. 
Treasury  bills  and  an  internal  Boston  Safe  fund  (the 
Short-term  Investment  Fund)  used  by  pension  and 
endowment  clients  of  Boston  Safe  to  invest  their 
overnight  cash. 


cash,  securities  issued  or  guaranteed  by 
the  U.S.  Government  of  its  agencies  or 
irrevocable  bank  letters  of  credit  issued 
by  the  person  other  than  Shearson  or  its 
affiliates.  The  market  value  of  the 
collateral  on  the  day  preceding  the  day 
of  the  loan  will  be  at  least  102  percent  of 
the  market  value  of  the  loaned 
securities.  The  basis  loan  agreement  will 
give  the  client-plan  a  continuing  security 
interest  in  and  a  lien  on  the  collateral. 
Boston  Safe  will  monitor  the  level  of  the 
collateral  daily  to  ensure  that  it  is 
maintained  at  no  less  than  102  percent. 
If  the  market  value  of  the  collateral  falls 
below  102  percent  of  that  of  the  loaned 
securities.  Boston  Safe  will  require 
Shearson  to  deliver  by  the  close  of 
business  the  next  day  sufficient 
additional  collateral  to  bring  the  level 
back  to  at  least  102  percent. 

20.  A  client-plan  that  loans  securities 
to  Shearson  will  receive  a  weekly  report 
with  which  to  monitor  lending  activity, 
rates  on  loans  to  Shearson  compared 
with  loans  to  other  brokers,  and  the 
level  of  collateral  on  the  loans.  The 
weekly  report  will  show,  on  a  daily 
basis,  the  market  value  of  all 
outstanding  security  loans  to  Shearson 
and  to  other  borrowers  as  compared  to 
the  total  collateral  held  for  both 
categories  of  loans. 

21.  The  weekly  report  will  state  the 
daily  fees  where  collateral  other  than 
cash  is  utilized  and  will  specify  the 
details  used  to  establish  the  daily  rebate 
payable  to  all  brokers  where  cash  is 
used  as  collateral.  The  weekly  report 
also  will  state,  on  a  daily  basis,  the  rates 
at  which  securities  are  loaned  to 
Shearson  compared  with  those  at  which 
securities  are  loaned  to  other  brokers. 
This  statement  will  give  an  independent 
fiduciary  information  which  can  be 
compared  to  that  contained  in  the  daily 
rate  schedule. 

22.  Boston  Safe  also  will  send  a 
monthly  report  to  each  client-plan 
participating  in  the  lending  program.  The 
monthly  report  will  provide  a  list  of  all 
security  loans  outstanding  and  closed 
for  a  specified  period.  The  report  will 
show  each  security  loaned,  the  number 
of  shares  involved,  the  value  of  the 
security  for  collateralization  purposes, 
the  current  value  of  the  collateral,  the 
rate  at  which  the  security  is  loaned,  and 
the  number  of  days  the  security  has 
been  on  loan, 

23.  Only  client-plans  with  assests 
having  an  aggregate  market  value  of  at 
least  $50  million  will  be  permitted  to 
loan  securities  to  Shearson.  The 
applicant  maintains  that  this  restriction 
is  intended  to  assure  that  any  lending  to 
Shearson  will  be  monitored  by  an 
independent  fiduciary  of  above  average 


experience  and  sophistication  in  matters 
of  this  kind. 

24.  Boston  Safe  will  record  on  audio 
tape  all  telephone  traffic  between  its 
securities  lending  department  and  all 
borrowers,  including  Shearson.  The 
telephone  tapes  will  be  retained  for  a 
period  of  at  least  six  months.  This 
recording  procedure  will  enable  client- 
plans  and  the  Department  to  review 
Boston  Safe's  adherence  to  its  policy  of 
lending  securities  at  or  above  the  daily 
specified  rates  to  the  first  interested 
borrower. 

25.  Plan  B.  Shearson  will  directly 
negotiate  "exclusive  borrowing" 
agreements  with  client-plans  for  which 
Boston  Safe  serves  as  directed  trustee  or 
custodian.  Under  such  an  agreement, 
Shearson  will  have  exclusive  access  for 
a  specified  period  of  time  to  borrow 
certain  securities  of  a  client-plan 
pursuant  to  certain  conditions.  Boston 
Safe  will  not  participate  in  the 
negotiation  of  the  agreement.  The 
involvement  of  Boston  Safe  will  be 
limited  to  such  activities  as  handling  the 
movement  of  borrowed  securities  and 
collateral  and  investing  or  despositing 
any  cash  collateral  and  supplying  the 
plans  with  certain  reports. 

26.  Upon  delivery  of  loaned  securities 
to  Shearson,  Boston  Safe,  as  securities 
lending  agent  for  a  plan,  will  receive 
from  Shearson  the  same  day  by  physical 
delivery  or  book  entry  in  a  securities 
depository  collateral  consisting  of  cash, 
securities  issued  or  guaranteed  by  the 
U.S.  Government  or  its  agencies  or 
irrevocable  bank  letters  of  credit.  The 
market  value  of  the  collateral  on  the 
preceding  day  will  be  at  least  102 
percent  of  the  market  value  of  the 
loaned  securities.  Boston  Safe  will 
monitor  the  level  of  the  collateral  daily 
and,  if  its  market  value  falls  below  102 
percent,  will  require  Shearson  to  deliver 
sufficient  additional  collateral  on  the 
following  day.  Boston  Safe  will  provide 
a  weekly  report  to  the  client-plan 
showing,  on  a  daily  basis,  the  aggregate 
market  value  of  all  outstanding  security 
loans  to  Shearson  and  the  aggregate 
market  value  of  the  collateral. 

27.  Before  entering  into  an  agreement, 
Shearson  will  furnish  to  the  plan  the 
most  recent  audited  and  unaudited 
statements  of  its  financial  condition. 
Further,  the  agreement  will  contain  a 
representation  by  Shearson  that  for  each 
time  it  borrows  securities,  there  have 
been  not  material  adverse  changes  in  its 
financial  condition. 

28.  In  exchange  for  the  exclusive  right 
to  borrow  certain  securities  from  a 
client-plan,  Shearson  will  pay  the  plan 
either  a  flat  fee  of  a  minimum  flat  fee 
plus  a  prior  negotiated  percentage  based 
on  the  total  balance  outstanding  of 
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borrowed  securities.  In  light  of  this  fee 
arrangement,  all  earning  generated  by 
cash  collateral  will  be  returned  to 
Shearson.  Boston  Safe  will  credit  to  the 
account  of  the  plan  all  interest, 
dividends  or  other  distributions  on  any 
borrowed  securities. 

29.  The  "exclusive  borrowing" 
agreement  may  be  terminated  by  either 
party  to  the  agreement  at  any  time. 
Upon  termination,  Shearson  will  deliver 
any  borrowed  securities  back  to  the 
plan  within  five  business  days  of  written 
notice  of  termination.  If  Shearson  fails 
to  return  the  securities  or  equivalent,  the 
plan  has  certain  rights  under  the 
agreement.  Shearson  will  indemnify  the 
plan  against  any  losses  due  to  its  use  of 
the  borrowed  securities  equal  to  the 
difference  between  the  replacement  cost 
of  the  securities  and  the  market  value  of 
the  collateral  on  the  date  a  loan  is 
declared  to  be  in  default. 

30.  Boston  Safe  will  receive  a  fee  for 
its  lending  services  which  will  be 
computed  as  a  percentage  of  the  income 
earned  by  the  client-plan  from  its 
securities  lending  activity.  The  plan  and 
Boston  Safe  will  agree  in  advance  to  the 
fee.  The  agreement  for  Boston  Safe  to 
provide  securities  lending  services  to  the 
client-plan  will  be  in  writing  and  subject 
to  prior  written  approval  of  a  plan 
fiduciary  who  is  independent  of 
Shearson  and  Boston  Safe.  The 
agreement  will  allow  termination  by  the 
plan  within  five  business  days  of  written 
notice  without  penalty  to  the  plan 
except  for  the  return  to  Shearson  of  part 
of  the  flat  fee  paid  by  Shearson  to  the 
plan,  if  the  plan  also  has  terminated  its 
"exclusive  borrowing"  agreement  with 
Shearson.  Before  entering  into  an 
agreement  with  a  client-plan  to  provide 
securities  lending  services  to  the  plan, 
Boston  Safe  will  furnish  to  the  plan  any 
reasonably  available  information  which 
it  believes  is  necessary  for  the  plan  to 
determine  whether  to  enter  into  or 
renew  the  agreement. 

31.  In  simimary,  the  applicant 
represents  that  the  described 
transactions  satisfy  the  statutory  criteria 
of  section  408(a)  of  the  Act  because:  (a) 
Plan  A  requires  approval  of  the  basic 
loan  agreement  and  the  Shearson 
Lending  Authorization  by  a  plan 
fiduciary  independent  of  Shearson  and 
Boston  Safe  before  a  client-plan  lends 
any  securities  to  Shearson,  while  under 
Plan  B  Shearson  will  directly  negotiate 
"exclusive  borrowing"  agreements  with 
a  client-plan;  (b)  the  lending 
arrangements  will  permit  the  client- 
plans  to  benefit  from  Shearson's 
substantial  market  position  as  a 
securities  lender  and  will  enable  the 
plans  to  earn  additional  income  from  the 
loaned  securities  while  still  receiving 


dividends,  interest  and  other 
distributions  on  those  securities;  (c) 
Shearson  will  provide  su^cient 
information  concerning  its  financial 
condition  to  a  client-plan  before  the  plan 
lends  any  securities  to  Shearson;  (d)  the 
collateral  on  each  loan  to  Shearson  will 
be  at  least  102  percent  of  the  market 
value  of  the  loaned  securities,  which 
exceeds  the  100  percent  collateral 
required  under  PTE  81-6,  and  will  be 
monitored  daily  by  Boston  Safe;  (3) 
Boston  Safe  will  furnish  a  weekly  report 
and  a  monthly  report  to  the  client-plans 
so  that  an  independent  fiduciary  may 
monitor  a  plan's  lending  activity  to 
Shearson  in  comparison  with  the 
lending  to  other  brokers;  (f)  security 
loans  to  Shearson,  under  Plan  A  will 
not  exceed  50  percent  on  average  of  the 
total  loan  volume,  so  that  the 
competitiveness  of  the  daily  rate 
schedule  may  be  tested;  (g)  only  client- 
plans  for  which  Boston  Safe  serves  as 
directed  trustee  or  custodian  will  lend 
securities  to  Shearson;  (h)  the  terms  of 
each  loan  will  be  at  least  as  favorable  to 
the  plans  as  those  of  an  arm's-length 
transaction  between  unrelated  parties; 
and  (i)  all  the  procedures  under  Plans  A 
and  B  will,  at  a  minimum,  conform  to  the 
applicable  provisions  of  PTE  81-6  and 
PTE  82-63. 

For  Further  Information  Contact  Paul 
Kelty  of  the  Department,  telephone  (202) 
52^7902.  (This  is  not  a  toll-firee 
number.) 

Gulf  and  Western.  Ina  Commingled 
Trust  for  Pension  and  Profit  Sharing 
Plan — the  Catalina  Employees' 
Retirement  Plan  (the  plan)  Located  in 
Fullerton,  California 

[Application  No.  D-5504] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  18. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  by  the  Plan  of  certain 
improved  real  property  (the  Real 
Property)  to  Kayser-Roth  Corporation 
(the  Employer),  provided  the  sales  price 
for  the  Real  Property  is  not  less  than  its 
fair  market  value  at  the  time  the 
transaction  is  consummated 
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Summary  of  Facts  and  Representations 

1.  The  Employer,  which  was  formerly 
known  as  Catalina,  Inc..  is  a  corporation 
organixed  and  existing  under  the  laws  of 
the  State  of  Delaware.  The  Employer  is 

a  subsidiary  of  Gulf  and  Western,  Inc. 
and  it  maintains  an  office  at  131  North 
Gilbert  Street.  Fullerton,  Cahfomia. 

2.  The  Employer  established  the  Plan 
as  of  January  1. 1952.  On  |ane  30. 1984. 
the  Plan  had  1,776  participants  and  total 
assets  of  approximately  $4,192,439.  The 
trustee  of  the  Plan  (the  Trustee)  is 
Manufacturers  Hanover  Trust  Company. 
Investment  decisions  for  the  Plan  are 
made  by  the  Trustee  and  four 
investment  advisers. 

3.  In  1956,  the  Employer  conveyed  a 
parcel  of  land  containing  2.05  acres  to 
the  Plan  as  an  in  kind  contribution.  The 
Real  Property  comprises  the  Employer's 
business  premises  and  it  consists  of  a 
one-story  industrial  building  and  the 
land  situated  thereunder.  On  March  1, 
1956,  the  Plan  began  leasing  the  Real 
Property  (the  Lease]  to  the  Employer  for 
a  term  ending  February  29, 1971  and  at 
an  annual  rental  of  $15,360.  The  Lease 
contained  provisions  granting  the 
Employer  a  renewal  option  of  15  years' 
duration.  The  renewal  option  was 
exercised  by  the  Employer  on  March  30. 
197a  '^  The  Lease  also  provided  for  two 
additonal  renewal  periods,  each  of  15 
years'  duration. 

At  the  present  time,  the  employer  uses 
the  Real  Projjerty  for  the  purpose  of 
manufacturing,  processing,  storing  and 
distributing  bathing  suits,  sweaters, 
knitwear  products,  clothing,  yam  and 
similar  products.  TTie  provisions  of  the 
Lease  still  remain  in  effect  with  the 
exception  of  the  rent  which  has  been 
increased  periodically.  In  addition  to 
rent,  the  Employer  pays  all  utility  bills 
and  real  estate  taxes.  It  also  maintains 
the  entire  premises  but  it  does  not  make 
roof  and  exterior  wall  repairs. 

4.  By  order  of  the  Superior  Court  (the 
Court)  of  the  State  of  California,  County 
of  Orange  (the  County)  dated  October 

10. 1983.  approximately  .21  acres  of  the 
Real  Property  were  condemned  by  the 
City  of  FuUerton  (the  City)  for  purposes 
of  street  widening  and  making  other 
improvements.  The  City  assessed  a  total 
condemnation  award  (the  Award)  of 
approximately  $275.00a  On  November 

26. 1984.  the  County  tendered  an 
auditor's  warrant  to  the  Tnistee  in  the 
aggregate  amount  of  the  Award.  This 
amoimt  reflected  the  City's  security 
payment  that  was  ori^nally  required  to 
be  deposited  with  the  Court,  llie 


"The  exemptioa  application  ilates  that  tite  Lease 
has  satisfied  the  cooditions  of  section  414(c)(2)  of 
the  Act.  However,  the  Department  expresses  no 
c^inion  on  whether  iliaaa  provisions  have  been  met 


proceeds  were  paid  over  to  the  Trustee 
at  the  Trustee's  request.  The  proceeds, 
as  well  as  additional  recoveries,  were  to 
be  retained  by  the  Trustee  and  paid 
entirely  to  the  Plan. 

5.  The  1.84  acres  of  the  Real  Property 
that  were  not  part  of  the  eminent 
domain  proceeding  were  appraised  by 
Messrs.  Robert  G.  Weamer  and  Fenton 
E.  Cross  (Messrs.  Weamer  and  Cross) 
who  are  indei>endent  appraisers 
affiliated  with  the  appraisal  division  of 
Cushman  and  Wakefield  of  California, 
Inc..  located  in  Los  Angeles,  California. 
Mr.  Weamer  is  the  manager  of  the 
Ontario  Appraisal  Division;  Mr.  Cross  is 
a  member  of  the  American  Institute  of 
Real  Estate  Appraisers.  On  February  1, 
1984.  Messrs.  Weamer  and  Cross  placed 
the  fair  market  value  of  the  Real 
Property  at  $1,015,000  and  the  net 
annual  economic  rent  at  $112,545. 

6.  As  stated  briefly  above,  the 
Employer  requests  an  exemption  to 
acquire  the  Real  Property  from  the  Plan 
for  its  fair  market  value  price  as 
established  by  Messrs.  Weamer  and 
Cross.  In  addition  to  purchasing  the  Real 
Property,  the  Employer  will  pay  the 
Internal  Revenue  Service  the 
appropriate  excise  taxes  that  may  be 
due  by  reason  of  the  continuation  of  the 
Lease  beyond  Jime  30. 1984  within  60 
days  of  the  panting  of  the  proposed 
exemption.  The  Employer  will  also  make 
additional  contributions  to  the  Plan  in 
order  to  bring  the  Lease  payments  up  to 
the  fair  market  rental  value  for  the 
period  July  1. 1984  until  the  time  of  sale. 
The  Employer  further  proposes  that  the 
rental  deficiency  include  interest 
payments  that  are  ttased  on  an 
appropriate  rate  as  determined  by  the 
Trustee. 

7.  The  Trustee  will  serve  as  the 
independent  fiduciary  for  the  proposed 
transaction.  The  Trustee  represents  that 
its  loans  and  deposits  to  the  Employer's 
parent — Gulf  and  Western,  comprise 
less  than  one  percent  of  the  Trustee's 
outstanding  loans  and  total  deposits  as 
of  December  31. 1984.  The  Trustee  also 
states  that  there  are  no  officers  of  the 
Employer  or  of  Gulf  and  Western  sitting 
on  the  Trustee's  board  of  directors. 

The  Trustee  believes  the  proposed 
sale  of  the  Real  Property  by  the  Plan  to 
the  Employer  is  an  appropriate 
transaction  for  the  Plan  and  in  the  best 
interests  of  the  participants  and 
beneficiaries.  In  addition,  the  Trustee 
represents  that  the  value  as  determined 
by  the  appraisal  is  fair  and  reasonable. 
The  Trustee  will  review  the  proposed 
sales  transaction  at  least  five  days  prior 
to  the  date  of  the  sale  to  determine 
whether  the  sales  price  reflects  the  fair 
market  value  of  the  Real  Property  and 


otherwise  ensure  that  the  Plan  is  made 
whole. 

8.  In  summary,  it  is  represented  that 
the  proposed  transaction  satisfies  the 
conditions  of  section  408(a)  of  the  Act 
because:  (a)  The  sale  will  be  a  one-time 
transaction  for  cash;  (b)  the  sales  price 
will  be  based  on  the  fair  market  value  of 
the  Real  Property  as  established  by  an 
independent  appraisal;  (c)  the  Plan  will 
receive  the  entire  Award  including  any 
future  recoveries;  and  (d)  the  Trustee, 
which  will  serve  as  the  independent 
fiduciary  for  the  Plan,  believes  the  sale 
is  an  appropriate  transaction  for  the 
Plan  and  in  the  best  interests  of  its 
participants  and  beneficiaries. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Kellam  &  Klein,  D.O.,  F.C..  David 
Kellam.  D.O.,  Defined  Benefit  Plan  & 
Trust  (the  Kellam  Plan)  Kellam  &  Klein. 
D.O..  PC,  Donald  Klein.  D.O.,  Defined 
Benefit  Plan  &  Trust  (the  Klein  Plan) 
(Collectively  the  Plans)  Located  in      * 
Metamora  "Township,  Lapeer  County. 
Michigan 

[Application  No.  D-6072  and  D-6073] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  by  each  of  the  Plans  of  a  one- 
half  interest  in  a  parcel  of  unimproved 
real  property  (the  Property)  constituting 
93.077  acres  in  Metamora  'Township. 
Lapeer  County,  Michigan  to  David 
Kellam,  D.O.  (Dr.  Kellam)  and  to  Donald 
Klein,  D.O.  (Dr.  Klein)  as  tenants  in 
common  for  a  purchase  price  in  cash  of 
$52,500  for  each  Plan,  provided  that  the 
price  received  is  no  less  than  the  fair 
market  value  of  the  Property  on  the  date 
of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  both  defined  benefit 
pension  plans.  Kellam  and  Klein,  D.O., 
P.C.,  a  Michigan  corporation,  is  the 
employer  of  Dr.  Kellam  and  Dr.  Klein 
and  the  sponsor  of  the  Plans  (the  Plans' 
Sponsor).  Dr.  Kellam  is  an  owner  of  a 
33%%  interest  in  the  Plans'  Sponsor  and 
is  the  sole  participant  and  trustee  of  the 


Kellam  Plan.  Dr.  Klein  is  an  owner  of  a 
33V3%  interest  in  the  Plans'  Sponsor  and 
is  the  sole  participant  and  trustee  of  the 
Klein  Plan.  Accordingly,  Drs.  Kellam 
and  Klein  are  parties  in  interest  to  their 
respective  Plans.  As  of  June  30, 1983,  the 
Kellam  Plan  had  assets  of  $492,546.40, 
and  the  Klein  Plan  had  assets  of 
$568,388.80.  The  Property  constitates 
approximately  10  5%  of  the  assets  of  the 
Kellam  Plan  and  9.1%  of  the  Klein  Plan. 

2.  The  Property  consists  of  lots  #1,  *2, 
and  #3  containing  6.615,  30.659,  and 
55.803  acres  respectively.  The  Plans 
each  acquired  in  August  1984  a  one-half 
interest  in  the  Property  through  a 
rollover  contribution  from  a  prior 
pension  plan  for  $105,000,  which  was  the 
appraised  value  on  July  18, 1983.  It  is 
represented  that  the  Property  provides 
no  income  to  the  Plans  and  that  the 
Plans  have  received  no  offers,  other 
than  the  subject  transaction,  to  purchase 
the  Property  nor  are  any  anticipated. 
The  Property  adjoins  land  currently 
owmed  by  the  Plans'  Sponsor. 

3.  Dr.  Kellam  and  Dr.  Klein  each 
propose  to  purchase  as  tenants  in 
common  a  one-half  interest  in  the 
Property  from  their  respective  Plans  for 
a  cash  price  of  $52,500  from  each  doctor. 
It  is  represented  that  in  addition  Drs. 
Kellam  and  Klein  will  pay  all  fees 
associated  with  the  sale  and  will  pay  to 
the  Plans,  as  part  of  the  purchase  price 
any  costs  such  as  real  estate  taxes 
which  the  Plans  have  incurred  during 
the  time  the  Property  was  held. 

4.  Mr.  Roy  J.  Holden  (Mr.  Holden)  of 
R.J.  Holden  &  Associates,  16  E.  High 
Street,  Metamora,  Michigan,  has 
appraised  the  market  value  of  the 
Property.  On  January  31, 1984,  Mr. 
Holden  estimated  the  value  of  the 
Property  at  $105,000  based  on  the  real 
estate  assessed  values  of  the  Property 
for  1983.  As  of  April  16. 1985,  Mr. 
Holden  states  that  the  actual  fair  market 
value  of  the  Property  is  $96,500  based  on 
comparable  sales  which  indicated  prices 
below  tax  assessment  values. 

It  is  represented  that  Mr.  Holden  is 
independent,  as  he  has  no  present  or 
cont«»mplated  future  interest  in  the 
Property  and  neither  his  employment  to 
make  the  appraisal  nor  the 
compensation  is  contingent  on  the 
appraised  value  of  the  Property.  It  is 
also  represented  that  Mr.  Holden  is 
qualified  to  make  such  valuations  of  the 
Property  as  a  Certified  Appraiser-Senior 
of  the  American  Association  of  Certified 
Appraisers  with  fifteen  years  of 
experience  in  appraising  residential, 
multiple,  farm,  vacant,  commercial,  and 
industrial  properties  in  Lapeer  and 
surrounding  counties  in  Michigan.  Mr. 
Holden  states  that  the  current  zoning  of 
the  Property  is  R-2  Residential  which 
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allows  one  acre  building  sites,  but  that 
the  current  use  of  the  Property  is 
agricultural  with  no  change  in  use 
foreseen.  Mr.  Holden  maintains  that  the 
Property  does  not  presently  warrant  any 
additional  premium  value  even  though 
the  Property  adjoins  land  currently 
owned  by  the  Plans'  Sponsor. 

5.  In  summary,  Drs.  Kellam  and  Klein 
represent  that  the  proposed  sale  meets 
the  statutory  criteria  of  section  408(a]  of 
the  Act  because: 

(a)  The  proposed  transaction  is  a  one 
time  sale  for  cash; 

(b)  The  proposed  transaction  will 
enable  the  Plans  to  divest  of  an  asset 
which  produces  no  income; 

(c)  The  Plans  will  receive  cash 
proceeds  from  the  sale  which  can  be 
invested  to  produce  income. 

fd)  The  Plans  will  receive  a  purchase 
price  for  the  Property,  which  is  no  less 
than  the  fair  market  value  of  the 
Property; 

(e)  The  Plans  have  received  no  other 
offers  to  purchase  the  Property;  and 

(f)  The  Plans  will  not  have  to  pay  any 
fees  associated  with  the  proposed  sale 
transaction  and  will  be  paid  for  costs, 
such  as  real  estate  taxes,  which  the 
Plans  incurred  in  holding  the  Property. 
Notice  to  Interested  Persons:  Because 
Drs.  Kellam  and  Klein  are  the  sole 
participants  in  their  respective  Plans  to 
be  affected  by  the  proposed  transaction, 
it  has  been  determined  that  there  is  no 
need  to  distribute  the  notice  of  propsed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  public 
hearing  are  due  30  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

For  Further  Information  Contact:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Vernon  E.  Weldon,  M.D.,  Inc.  Defined 
Beneflt  Pension  Plan  (the  Plan)  Located 
in  San  Rafael,  California 

[Application  No.  D-6113]  - 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procectures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  oT  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash  sale 
by  the  Plan  of  two  paintings  (the 
Paintings)  to  Vernon  E.  Weldon,  M.D.. 
(Dr.  Weldon),  the  Plan's  sole  participant 
and  trustee,  for  the  greater  of  the 
appraised  fair  maricet  value  or  the 


original  purchase  price  for  each 
Painting." 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  denned  beneflt  Plan 
with  one  participant.  Dr.  Weldon,  and 
assets  of  $518,744.  Dr.  Weldon  is  the 
sole  shareholder  of  the  Plan  sponsor  and 
is  the  Plan's  trustee. 

2.  The  Plan  purchased  the  Paintings 
from  two  galleries  in  San  Francisco  in 
October  and  November,  1980."  One 
painting,  by  Robert  Surface  (the  Surface 
Painting),  was  purchased  on  November 
21. 1980  from  the  Tom  Luttrell  Gallery 
for  $2,400.  The  other  painting,  by  Robert 
Gonzales  (the  Gonzales  Painting),  was 
purchased  on  October  15, 1980  from  the 
Allrich  Gallery  for  $3,700.  The  applicant 
represents  that  the  Paintings  were 
purchased  as  growth  assets  during  a 
period  of  high  inflation.  Diuing  a  period 
of  low  inflation,  however,  they  will  not 
provide  much  capital  appreciation.  Dr. 
Weldon  wishes  to  sell  the  Paintings  out 
of  the  Plan  afid  to  invest  the  proceeds  in 
more  appreciable,  liquid  assets. 

3.  The  applicant  represents  that  the 
Paintings  have  been  stored  in  a  locked 
and  insulated  storage  room  in  Dr. 
Weldon's  home. 

4.  The  applicant  represents  that  the 
Paintings  have  a  limited  maricet  and  that 
Dr.  Weldon  is  the  most  readily  available 
buyer  for  them. 

5.  The  Paintings  were  appraised  on 
May  20. 1985  by  Carol  A.  Atieff.  A.SA., 
an  independent  fine  arts  appraiser.  She 
appraised  the  fair  market  value  of  the 
Surface  Painting  at  $2,250  and  the 
Gonzales  Painting  at  $4,500. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transacbon 
satisfies  the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because:  (a)  This 
will  be  a  one-time  transaction  for  cash; 

(b)  the  Plan  will  receive  the  greater  of 
the  fair  market  value  or  the  original 
purchase  price  for  each  of  the  Paintings: 

(c)  the  Plan  will  be  able  to  invest  the 
proceeds  in  more  appreciable,  liquid 
assets;  and  (d)  Dr.  Weldon  is  the  only 
participant  in  the  Plan,  and  he  desires 
that  the  transaction  be  consummated. 

Notice  to  Interested  Persons:  Because 
Dr.  Weldon  is  the  sole  shareholder  of 
the  Plan  and  the  only  participant  in  the 
Plan,  it  has  been  determined  that  there 


"  Since  Dr.  Weldon  is  the  sole  stock  bolder  of 
Veraon  E  Weldon,  MX).,  Inc.  the  Plan  sponsor,  and 
the  only  participant  in  the  Plaa  there  is  no 
jurisdiction  under  Title  I  of  the  Act  pursuant  to  29 
CFR  2S10.3-^(b).  However,  there  is  jurisdiction 
under  Title  II  of  the  Act  pursuant  to  section  4075  of 
the  Code. 

**  The  Department  expresses  no  opinion  on 
whether  the  purchase  and  holding  of  the  Paintings 
violated  section  4975  of  the  Code. 
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is  no  need  to  distribute  the  notice  of 
pendency  to  interested  persons. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department 
within  30  days  of  the  date  of  publication 
of  this  notice  of  proposed  exemption. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8884.  (This  is  not  a 
toll-free  number.) 

Dob  C  Quast,  MJ).  Professional 
Associatioa  Defined  Benefit  Pension 
Plan  and  Trust  (the  Plan)  Located  in 
Houston.  Texas 

[ApplicaKon  No.  13-8205) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
apphcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  (1)  the  proposed  sale  by  the  Plan  of 
certain  real  and  personal  property  to 
Don  C.  Quast  Enterprises,  Ina 
(Enterprises),  a  corporation  wholly- 
owned  by  Don  C.  Quast,  MD.,  PJV.  (the 
Employer),  the  sponsor  of  the  Plan;  (2) 
the  proposed  extension  of  credit  by  the 
Plan  to  Enteprises  with  respect  to  the 
sale;  and  (3)  the  guarantee  of  the 
obligations  of  Enterprises  to  the  Plan  by 
the  Employer  and  by  Don  C  Quast  and 
his  wife.  Audrey  C.  Quast,  as 
individuals;  provided  that  the  terms  and 
conditions  of  the  transactions  are  no 
less  favorable  to  the  Plan  than  those 
available  in  like  transactions  with 
unrelated  parties,  and  that  the  sale  price 
of  the  property  is  no  less  than  its  fair 
market  value  on  the  date  of  sale. 

Nummary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  which  had  nine 
participants  and  net  assets  of 
approximately  $1,523,533  as  of 
December  31. 1982.  The  trustee  (the 
Trustee)  and  decision-maker  with 
respect  to  Plan  investments  is  Don  C. 
Quast.  M.D.  The  Tnistee  and  his  wife, 
Audrey  C.  Quast,  are  the  sole 
shareholders  of  the  Employer.  The 
Employer  is  in  the  business  of  providing 
medical  services. 

2.  In  1978.  the  Plan  invested  $60,000  in 
a  limited  partnership  interest  in  Rolfs 
Restaurant  (the  Partnership),  a 
restaurant  and  real  estate  business 
located  in  Taos.  New  Mexico.  The 


general  partner  (the  General  Partner)  of 
the  Partnership  was  Mr.  Rolf  M.  Milke, 
an  individual  unrelated  to  the  Plan,  the 
Employer  and  the  Trustee.  In  October, 
1980.  the  General  Partner  defaulted  on 
certain  loan  obligations  owned  to  First 
State  Bank  of  (the  Bank)  Taos  and  other 
parties,  all  of  which  are  unrelated  to  the 
Plan,  the  Employer  and  the  Trustee.  The 
loan  obligations  were  secured  by  certain 
improved  real  property  (the  Real 
Property),  furnishings,  fixtures  and 
equipment  (collectively,  the  Furnishings) 
and  a  New  Mexico  liquor  license  (the 
Liquor  License),  all  of  which  were 
associated  with  the  operation  of  a 
restaurant.  Upon  default  by  the  General 
Partner,  the  Bank  obtained  a  judgment 
against  the  Partnership  and  prepared  to 
foreclose  on  the  Real  Property. 
Furnishings  and  Liquor  License 
(collectively,  the  Partnership  Property). 
Rather  than  allowing  the  Plan  to  lose  its 
investment  in  the  Partnership,  the 
Trustee  determined  that  the  Plan  should 
pay  off  the  Partnership's  loan 
obligations.  Upon  payment  of  these 
obligations  on  October  10. 1980.  totaling 
$227,962.53.  the  Plan  acquired  all  right, 
title  and  interest  to  the  Partnership 
Property.  Since  its  acquisition  by  the 
Plan,  the  Partnership  Property  has 
generated  net  income  for  the  Plan  of 
only  $13,088.72.  The  net  income  is  the 
result  of  a  $14,550  one-year  lease  to  an 
unrelated  party  and  $1,4^.28  in 
expenses  incurred  by  the  Plan  with 
respect  to  the  Partnership  Property. 
Other  expenses  with  respect  to  the 
Partnership  Property  were  paid  by  the 
Employer.  The  Real  Property  has  not 
been  leased  since  1982. 

3.  Since  the  Plan's  acquisition  of  the 
Partnership  Property,  the  Trustee  has 
been  concerned  abeut  the  Plan's  lack  of 
adequate  Hquidity,  the  failure  of  the 
Partnership  Property  to  provide  an 
adequate  rate  of  return  to  the  Plan,  and 
the  need  for  further  investment  in 
improvements  and  maintenance  of  the 
Partnership  Property.  The  Trustee 
represents  that,  since  1981,  he  has  made 
numerous  attempts  to  sell  the 
Partnership  Property  to  unrelated 
parties.  However,  he  was  unable  to 
obtain  any  offers  to  purchase  the 
Partnership  Property  at  any  amount 
closely  approaching  its  fair  market 
value. 

4.  The  Partnership  Property  was 
appraised  on  November  13, 1981  by 
Mark  Cowen,  S.R.A.,  an  independent 
appraiser  with  Robert  C.  Daigh  & 
Associates,  Taos,  New  Mexico.  Mr. 
Cowen  determined  the  fair  market 
value,  as  of  November  13, 1981,  of  the 
Real  Property  to  be  $310,000.  the  fair 
market  value  of  the  Furnishings  to  be 
$25,000  and  the  fair  market  value  of  the 


Liquor  License  to  be  $40,000.  The  Real 
Property  consists  of  approximately  two 
acres  of  land  improved  by  a  6,085  square 
foot  pueblo-style  restaurant  building 
which  includes  three  dining  areas,  a 
bar/lounge,  pantry  and  storage  areas,  a 
kitchen  and  small  living  quarters  in  the 
rear  of  the  building. 

Mr.  Cowen's  appraisals  were  updated 
on  April  10, 1985  by  Mr.  G.  William 
Sarsen,  an  independent  fee  appraiser 
also  located  in  Taos,  New  Mexico. 
Based  upon  information  in  Mr.  Cowen's 
appraisal,  Mr.  Sarsen's  pesonal 
inspection  of  the  Partnership  Property, 
investigation  of  comparable  sales  and 
analysis  of  current  market  trends  in  the 
area,  Mr.  Sarsen  states  that  $^(00,000 
represents  the  fair  market  value  of  the 
Real  Property  as  of  April  10,  1985.  Mr. 
Sarsen  states  that  the  decline  in  value  is 
due  to  a  lack  of  maintenance  and 
upkeep.  The  applicants  acknowledge  the 
need  to  invest  soon  in  maintenance'and 
improvement  of  the  Real  Property,  but 
state  that  such  investment  would  further 
impar  the  Plan's  already  limited  cash 
flow. 

Mr.  Sarsen  also  determined  the  value 
of  the  Furnishings  as  of  April  10, 1985  to 
be  $24,590  and  the  value  of  the  Liquor 
License  as  of  the  same  date  to  be 
$40,000.  The  applicants  represent  that 
Mr.  Sarsen  is  completely  independent  of 
the  Employer,  Enterprises,  and  the 
Trustee.  The  total  value  of  the 
Partnership  Property,  as  appraised  by 
Mr.  Sarsen  on  April  10, 1985  is  $364,590. 
representing  approximately  24%  of  the 
Plan's  current  assets. 

5.  In  order  to  get  the  Partnership 
Property  out  of  the  Plan  and  to  avoid 
further  expenses  for  the  Plan. 
Enterprises  proposes  to  purchase  the 
Partnership  Property  from  the  Plan  for 
its  appraised  value  $364,590.  Enterproes 
will  pay  $164,590  in  cash  and  will 
execute  a  ten-year  $200,000  promissory 
note  (the  Note)  payable  to  the  Plan, 
secured  by  a  first  deed  of  trust  on  the 
Real  Property.  The  face  amount  of  the 
Note  constitutes  approximately  13%  of 
the  Plan's  current  assets. 

In  addition,  if  the  Plan  incurs  any 
Additional  expenses  for  maintenance  of 
the  Real  Property  between  June  10. 1985 
and  the  date  the  sale  is  consummated. 
Enterprises  will  reimburse  the  Plan,  in 
cash,  for  the  full  amount  of  such 
expenses.  No  fees,  commissions  or  other 
expenses  will  be  paid  by  the  Plan  with 
respect  to  the  sale. 

6.  The  Note  will  bear  interest  at  the 
rate  of  2%  over  the  prime  rate,  as 
adjusted  quarterly,  of  the  First  National 
Bank  in  Albuquerque,  New  Mexico,  and 
will  be  payable  in  40  equal  quarterly 
installments  of  $5000  of  principal  and  40 
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quarterly  unequal  installments  of 
interest  on  the  unpaid  balance.  All 
payments  will  be  first  applied  to  interest 
with  the  balance  applied  to  principal.  If 
for  any  reason  the  Real  Property 
securing  the  Note  should  decline  in 
value  to  an  amount  less  than  150%  of  the 
outstanding  principal  loan  balance, 
accelerated  payments  will  be  required 
so  as  to  maintain  the  collateral  at  a  level 
not  less  than  150%  of  the  outstanding 
balance  of  the  Note.  The  improvements 
on  the  Real  Property  will  be  kept  fully 
insured  over  the  term  of  the  Note  with 
the  Plan  named  as  beneHciary  of  such 
insurance  policy  to  the  extent  of  the 
outstanding  balance  and  accrued 
interest  on  the  Note. 

7.  The  Note  will  be  jointly  and 
severally  guaranteed  by  the  Employer 
and  by  the  Trustee  and  his  wife.  In 
addition  to  the  $200,000  principal 
amount  of  the  Note,  the  guarantee 
covers  all  interest  on  the  Note, 
attorney's  fees,  and  costs  of  collection 
which  may  be  incurred  by  the  Plan  with 
respect  to  the  Note.  As  of  December  31, 
1984,  the  Employer  showed  total  assets 
of  approximately  $1,052,066  and 
stockholders'  equity  (net  assets)  of 
approximately  $446,465.  The  Trustee 
and  his  wife  each  have  net  assets 
substantially  in  excess  of  $500,000. 

8.  Mr.  A.  Macy  Smith  (Mr.  Smith)  has 
been  appointed  to  act  as  an  independent 
fiduciary  for  the  Plan  with  respect  to  the 
proposed  transactions.  Mr.  Smith,  who 
is  a  businessman  and  the  trustee  of  a 
profit  sharing  plan  and  pension  plan 
sponsored  by  his  own  companies, 
represents  that  he  is  completely 
independent  of  the  Employer, 
Enterprises  and  the  Trustee  and  that  he 
has  discussed  his  duties,  responsibilities 
and  liabilities  as  an  independent 
fiduciary  under  the  Act  with  an  attorney 
experienced  in  ERISA  matters.  Mr. 
Smith  has  twenty-five  years  of  business 
experience  and  has  served  as  a 
consultant  to  and  on  the  board  of 
directors  of  many  major  corporations. 
Mr.  Smith  has  reviewed  the  history  of 
the  Partnership  Property,  the  appraisals, 
the  Plan's  portfolio  and  financial 
statements,  the  needs  of  the  Plan, 
including  its  needs  for  liquidity  and 
diversification,  and  all  documents 
relating  to  the  proposed  sale,  extension 
of  credit  and  guarantee.  Based  upon  this 
review,  Mr.  Smith  states  that  the 
proposed  transactions  are  in  the  best 
interest  of  the  Plan  and  its  participants 
and  beneficiaries  because  of  the  lack  of 
adequate  return  to  the  Plan  from  this 
investment.  The  Partnership  Property 
currently  represents  approximately  24% 

)f  the  Plan's  assets,  which  together  with 


other  long-term  investments  held  by  the 
Plan,  results  in  inadequate  liquidity  in 
the  Plan's  portfolio.  Furthermore,  the 
value  of  the  Partnership  Property  will 
continue  to  decline  if  substantial 
investments  in  maintenance  and 
improvements  are  not  made  in  the  near 
future.  If  the  exemptioft  is  granted,  the 
Plan  will  have  a  purchaser  for  the 
Partnership  Property  who  is  willing  to 
pay  its  full  appraised  fair  market  value. 
The  extension  of  credit  by  the  Plan  is 
protective  of  the  Plan  because  the  Note 
will  at  all  times  be  secured  by  fully 
insured  real  property  having  an 
appraised  fair  market  value  of  at  least 
150%  of  the  outstanding  balance  of  the 
Note,  and  because  the  personal 
guarantees  of  the  Note,  jointly  and 
severally,  by  the  Employer  and  by  the 
Trustee  and  his  wife  will  provide 
substantial  additional  security  for  the 
Plan.  Mr.  Smith  will  monitor  all  terms 
and  conditions  of  the  sale  and  the  Note, 
including  the  quarterly  interest 
adjustments  and  the  value  of  the  Real 
Property  securing  the  Note,  and  will 
take  any  actions  necessary  to  enforce 
the  rights  of  the  Plan  with  respect  to  the 
proposed  transactions. 

9.  In  summary,  the  appUcant 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
of  section  408(a)  of  the  Act  because: 

(a)  The  Man  will  be  able  to  divest 
itself  of  property  constituting 
approximately  24%  of  its  assets  and  will 
be  able  to  reinvest  the  proceeds  in  more 
liquid  and  profitable  investments; 

(b)  No  fees,  commissions  or  other 
expenses  will  be  paid  by  the  Plan  with 
respect  to  the  sale; 

(c)  The  Plan  will  receive  the  appraised 
fair  mariiet  value  for  the  Partnership 
Property,  and  such  amount  exceeds  the 
Plan's  investment  in  the  Partnership 
Property; 

(d)  The  Note  will  at  all  times  be 
secured  by  insured  real  property  having 
an  appraised  fair  market  value  of  at 
least  150%  of  the  outstanding  balance  of 
the  Note; 

(e)  The  Note  will  be  guaranteed 
through  the  joint  and  several  guarantees 
of  the  Employer  and  of  the  Trustee  and 
his  wife; 

(f)  An  independent  fiduciary  for  the 
Plan  has  reviewed  the  Plan's  investment 
portfolio  and  liquidity  and 
diversification  needs,  as  well  as  all  of 
the  terms  and  conditions  of  the 
proposed  transactions  and  has 
determined  that  the  transactions  are 
protective  of  and  in  the  best  interest  of 
the  Plan's  participants  and  beneficiaries; 
and 


(g)  The  terms  and  conditions  of  the 
transactions  will  be  monitored  and 
enforced  by  the  independent  fiduciary 
on  behalf  of  the  Plan. 

For  Further  In  formation  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department. 
telephone  (202)  523-8882.  This  is  not  a 
toll-free  number. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  foUlowiog; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code. 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  odier  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code. 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code. 
including  statutory  or  administrahve 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  expressed 
condition  that  the  material  facts  and 
repesentations  contained  in  each 
apphcation  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 
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Signed  at  Washington.  D.C..  this  13th  day 
of  August  1985. 
Roimt  |.  Doyle, 

Deputy  Assistant  Administrator  for 
Regulations  and  Interpretationa.  Office  of 
Pension  and  Welfare  Benefit  Programs.  U.S. 
Department  of  Labor. 

(FR  Doc.  85-19659  Filed  &-16-85;  8:45  am] 

BNXMO  COOC  4S10-2S-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-S29) 

Arizona  Public  Service  Co..  et  ai.,  Palo 
Verde  Nuclear  Generating  Station,  Unit 
1;  Issuance  of  Director's  Decision 
linder  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  denied  a  Petition  filed 
under  10  CFR  2.206  by  Myron  L  Scott  on 
behalf  of  th*  Coalition  for  Responsible 
Energy  Education  regarding  the  Palo 
Verde  Nuclear  Generating  Station 
(PVNGS)  Unit  1.  The  Petitioner 
requested  that  no  license  be  issued  for 
PVNGS  Unit  1  until  concerns  relating  to 
incentive  plans  and  offsite  emergency 
preparedness  for  PVNGS.  are  resolved. 
As  a  basis  for  the  Petition,  the  Petitioner 
alleged  that  the  incentive  plans  have  not 
been  adequately  reviewed  for  their 
safety  impact  and  that  emergency 
preparedness  of  state  and  local  agencies 
is  inadequate  since  the  agencies  may  be 
underfunded. 

The  Staff  had  considered  the 
Petitioner's  allegations  and  has 
determined  that  they  do  not  provide  an 
adequate  basis  for  the  relief  requested. 
The  reasons  are  fully  described  in  a 
"Director's  Decision  Under  10  CFR 
2.206,"  (DD-85-12).  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
located  at  1717  H  Street,  NW., 
Washington.  DC  20555.  and  at  the 
Phoenix  Public  Library,  Business, 
Science  and  Technology  Department,  12 
East  McDowell.  Road,  Phoenix,  Arizona 
85004 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c). 

Dated  at  Bethesda.  Maryland  this  9th  day 
of  August.  1985. 

For  the  Nuclear  Regulatory  Commission. 

Darrell  G.  Eisenhut. 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  85-19775  Filed  8-16-65;  8:45  am) 
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Omaha  Public  Power  District; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  exemptions  from 
the  requirements  of  Appendix  J  to  10 
CFR  Part  50  to  the  Omaha  Public  Power 
District  (the  licensee),  for  the  Fort 
Calhoun  Station,  Unit  No.  1.  located  in 
Washington  County.  Nebraska. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  requested  exemptions  are  related 
to  Section  III  of  Appendix  J  to  10  CFR 
Part  50.  Section  III  contains  containment 
leakage  testing  requirements. 
Specifically,  the  license  has  requested 
an  exemption  from  paragraph 
III.D.2(b)(ii)  which  states  "Air  locks 
opened  during  periods  when 
containment  integrity  is  not  required  by 
the  plant's  Technical  Specifications 
shall  be  tested  at  the  end  of  such 
periods  at  not  less  than  Pa."  The 
licensee  has  also  requested  an 
exemption  in  regard  to  performing  Type 
C  leakage  testing  on  the  Isolation  valves 
associated  with  the  Charging  Pump 
Discharge  Line  (penetration  M-3). 

These  proposed  exemptions  are 
responsive  to  the  licensee's  letter 
requesting  exemptions  dated  January  26. 
1983. 

The  Need  for  the  Proposed  Action 

The  existing  Personnel  Air  Lock  (PAL) 
doors  are  so  designed  that  a  full 
pressure  test  can  only  be  performed 
after  strong  backs  (structural  bracing) 
have  been  installed  on  the  inner  door. 
Strong  backs  are  needed  since  the 
pressure  exerted  on  the  inner  door 
during  the  test  is  in  a  direction  opposite 
to  that  of  the  accident  pressure 
direction.  The  strong  backs  are 
extremely  difficult  to  install  and  the 
outer  door  must  be  opened  to  remove 
the  strong  backs.  As  a  result,  about  18- 
24  hours  are  required  to  complete  a  full 
pressure  test  of  an  air  lock.  Alternately, 
the  licensee  proposes  to  leak  test  the 
door  seals  at  5  psig  prior  to  returning  to 
a  plant  operating  condition  requiring 
containment  integrity,  and  conduct  a  full 
presure  test  on  the  PAL  assembly  within 
2  weeks.  The  licensee  contends  that  this 
proposal  will  provide  adequate 
assurance  of  air  lock  integrity  without 
imposing  undue  delays  on  return  to 
power  operations. 

The  containment  isolation  valves 
associated  with  penetration  M-3  are 
part  of  the  charging  pump  discharge  line. 
The  licensee  believes  that  testing  is 


unnecessary  because  the  pressure  of  the 
fluid  in  the  line  will  always  be  greater 
than  the  containment  pressure,  thereby 
providing  a  seal  barrier  against  escape 
of  the  containment  atmosphere. 


Environmental  Impacts  of  the  Proposed 
Action 

Our  evaluation  of  the  proposed 
exemption  from  Appendix  J  to  10  CFR 
Part  50  indicates  that  the  granting  of  the 
exemptions  will  not  impair  containment 
integrity  for  the  following  reasons.  If  the 
periodic  6-month  test  of  paragraph 
III.D.2(b)(i)  of  Appendix  ]  and  the  test 
required  by  paragraph  III.D.2(b)(iii)  of 
Appendix  J  are  current,  there  should  be 
no  reason  to  expect  an  air  lock  to  leak 
excessively  just  because  it  has  been 
opened  during  cold  shutdown  or 
refueling.  Regarding  the  charging  pump 
discharge  line,  the  pressure  of  the  fluid 
in  the  line  will  always  be  greater  than 
the  containment  pressure,  thereby 
providing  a  seal  barrier  against  escape 
of  the  contairunent  atmosphere. 

Accordingly,  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents  and  there  is 
no  significant  increase  in  occupational 
exposures.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  non-radiological  plant  effiuents 
and  have  no  other  environmental  — 

impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(construction  permit  and  operating 
license)  for  the  Fort  Calhoun  Station, 
Unit  No.  1. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 
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Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  letter  requesting  the 
exemptions  dated  January  26. 1983, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW..  Washington. 
DC.  20555  and  at  the  W.  Dale  Clark 
Libr»ry.  215  South  15th  Street,  Omaha, 
Nebraska  68102. 

Dated  at  Bethesda.  Maryland  this  Isl  day 
of  August.  1985. 
For  the  Nuclear  Regulaforj-  Commission. 

Gus  C.  Lainat. 

Assistant  Director  for  Operating  Reactors. 

Division  of  Licensing. 

|KR  Doc.  85-19776  Filed  8-16-85;  8:45  am) 

BILLING  CODE  7SM>-01-« 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Conservation  and  Electric 
Power  Plan  Proposed  Model 
Conservation  Standard  Amendments; 
Hearings  and  Public  Comment 

aqency:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council.  (Northwest  Power  Planniif|g 

Council). 

ACTION:  Elxtension  of  public  comment 

period  and  rescheduling  of  public 

hearings. 

SUMMARV:  The  Northwest  Power 
Planning  Council  (Council)  recently 
released  for  public  comment  proposed 
amendments  to  portions  of  its 
Northwest  Conservation  and  Electric 
Power  Plan  (Plan)  concerning  model 
conservation  standards  (MCS),  set  a 
deadline  for  receipt  of  public  comments 
regarding  the  amendments,  and 
scheduled  public  hearings  (50  FR  30654- 
61.  July  26. 1985).  To  provide  ample 
opportunity  for  interested  parties  to 
submit  public  comments,  the  Council 
has  now  extended  the  deadline  for 
public  comment  and  rescheduled  two  of 
the  five  originally-scheduled  hearings. 
DATES  AND  ADORESSCS:  The  public 
comment  period  regarding  the  proposed 
MCS  amendments  will  now  close  at  5 
p.m.  Pacific  time  on  September  13, 1985 
(rather  than  August  26.  as  originally 
announced).  Additionally,  the  public 
hearings  originally  set  for  Seattle, 
Washington,  on  August  20  and  Missoula, 
Montana,  on  August  23  have  been 
changed,  resulting  in  the  following  final 
hearing  schedule: 


•  Portland,  Oregon.  9  a.m.,  August  6. 
1985,  at  the  Council's  central  ofBce,  850 
S.W.  Broadway,  Suite  1100,  Portland, 
Oregon. 

•  Spokane.  Washington,  3:30  p.m.  to  5 
p.m.,  August  20, 1985,  Spokane 
Convention  Center,  meeting  room  A.  W. 
334  Spokane  Falls  Blvd..  Spokane, 
Washington. 

•  Burley,  Idaho.  1  p.m..  August  22, 
1985,  at  the  Burley  Inn,  800  N.  Overland 
Ave.,  Burley,  Idaho. 

•  Seattle,  Washington,  9  a.m  . 
September  9, 1985.  at  the  Federal 
Building,  Room  2886,  915  Second 
Avenue,  Seattle,  Washington. 

•  Missoula,  Montana,  1:30  p.m., 
September  13, 1965,  at  the  Missoula 
Sheraton,  200  S.  Pattee  St..  Missoula. 
Montana. 

The  Council  currently  expects  to  take 
final  action  on  proposed  MCS-related 
amendments  at  its  October  9-10, 1985. 
meeting  in  Missoula.  Montana.  The 
actual  date  on  which  the  Council  will 
make  its  final  decision  will  be 
announced  in  accordance  with 
applicable  law  and  in  accordance  with 
the  Council's  practice  of  providing 
notice  of  its  meeting  agendas. 

FOR  FURTHER  INFORMATION  CONTACT 

Dulcy  Mahar.  Director  of  Public 
Information  and  Involvement,  at  the 
Council's  central  office  (850  S.W. 
Broadway,  Suite  1100,  Portland,  Oregon. 
97205  or  503-222-5161.  toll  free  1-800- 
222-3355  in  Idaho.  Montana,  and 
Washington,  or  1-800-452-2324  in 
Oregon). 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  85-19686  Filed  8-16-85:  8:45  am] 
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Losses  and  Goals  Advisory 
Committee;  Meeting 

agency:  Losses  and  Goals  Advisory 
Committee  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council  (Northwest  Power 
Planning  Council) 

action:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Conuniltee  Act.  5  U.S.C  Appendix  1, 1-4 

Activities  will  include: 

•  Update  on  Losses  Statement. 

•  Discussion  of  production 
investment  policies  issue  paper. 

•  Discussion  of  productivity  analysis 
issue  paper. 

•  Discussion  of  resident  fish 
substitutions  issue  paper. 

•  Other. 

•  Public  comment. 
Statt/s:  Open. 


summary:  The  Northwest  Power 
Planning  Council  hereby  annoimces  a 
forthcoming  meeting  of  its  Losses  and 
Goals  Advisory  Committee. 
date:  August  22, 1985.  9:30  a jn. 
ADDRESS:  The  meeting  will  be  held  at 
the  Councils  Hearing  Room.  850  S.W. 
Broadway.  Suite  1100,  Portland.  Oregon. 

FOR  FURTHER  MFORMATION  COMTACTt 

John  Marsh.  503-222-5161. 

Edward  Sheet*. 

Executive  Director. 

(FR  Doc.  85-19688  Filed  $-16-85:  9:45  an) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-14S73;  Fie  No.  SlS-Cllt] 

Counsellors  Cash  Reserve  Fund,  Inc^ 
et  al.;  Application  for  Examptive  Order 
Permitting  Separate  Classes  of  Shares 
Representing  Interests  in  the  Same 
Portfolio 

August  13. 1985. 

Notice  is  hereby  given  that 
Counsellors  Cash  Reserve  Fund.  Inc. 
and  Counsellors  New  York  Tax  Exempt 
Fund.  Inc.  (the  "Funds"),  and  their 
investment  advisor  Warbui^g.  Pincus 
Counsellors.  Inc.  and  its  parent  E.  M. 
Warburg  Pincus  &  Co..  bic.  (collectively 
with  the  Funds,  as  the  "Applicants"), 
each  at  486  Lexington  Avenue.  New 
York.  NY  10017  filed  an  application  on 
May  14. 1985.  requesting  an  order  of  the 
Commission  pursuant  to  section  6(C)  of 
the  Investment  Company  Act  of  1940 
("Act")  exempting  Applicants  from  the 
provisions  of  sections  18(f)(1).  18(g)  end 
18(i)  of  the  Act  to  the  extent  necessary 
to  permit  the  Funds,  and  all  similar 
investment  companies  sponsored  in  the 
future  by  the  Funds'  investment  adviser 
its  parent  corporation,  to  issue  and  sell 
separate  classes  of  securities 
representing  interests  in  their  existing 
and  future  investment  portfolios 
(including  the  allocation  of  voting  rights 
thereto  and  the  payment  of  dividends 
thereon)  in  the  manner  described  below. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  their 
relevant  provisions. 

According  to  the  application,  each  of 
the  funds  is  registered  under  the  Act  as 
an  open-end.  diversified  management 
investment  company,  and  has  a 
currently  effective  registration 
statement.  At  present,  eadi  Fund  offers 
a  single  class  of  common  stock  and  a 


33436 


single  investment  portfolio  consisting  of 
short-temi  taxable  "money  market" 
obligations  and  short-term  tax-exempt 
debt  obligations,  respectively.  (The 
Funds'  existing  and  future  investment 
portfolios  are  sometimes  referred  to 
hereinafter  as  "Portfolios",  and  the 
existing  classes  of  shares  representing 
interests  in  the  Funds'  existing  Portfolios 
together  with  each  initial  class  of  shares 
that  is  created  by  Applicants  in 
connection  with  any  investment 
portfolio  that  is  organized  by  the 
Applicants  in  the  future  are  sometimes 
collectively  referred  to  as  "Existing 
Shares".) 

The  application  states  that  the  Funds' 
shares  will  be  offered  to  persons  whose 
assets  are  held  of  record  by  broker- 
dealers,  investment  advisers,  banks, 
trust  companies  or  other  Bnancial 
institutions  acting  in  an  agency  capacity 
on  behalf  of  their  customer  accounts. 
According  to  the  application,  all 
expenses  of  each  Portfolio  will  be  borne 
pro-rata  by  the  shareholders  of  the 
Portfolio  in  accordance  with  the  number 
of  shares  owned  by  each  of  them.  The 
Funds'  expenses  consist  of  advisory, 
sub-advisory,  administration,  custodial 
and  transfer  agency  fees,  as  well  as 
other  types  of  operating  expenses.  None 
of  the  Funds  has  adopted  a  plan 
pursuant  to  Rule  12b-l  under  the  Act 
("12b-l  Plan"),  or  a  shareholder  services 
plan  ("Shareholder  Services  Plan")  for 
support  services  provided  to  their 
customers  who  are  the  beneficial 
owners  of  shares,  and  none  currently 
pays  its  distributor  for  distribution 
services. 

The  Funds  believe  that  it  is  highly 
desirable  that  they  be  able  to  offer 
services  which  are  adapted,  to  the 
extent  possible,  to  the  investment  needs 
of  the  particular  investor.  In  order  to 
broaden  their  range  of  services,  and  also 
to  expand  their  marketing  alternatives, 
the  Funds  are  contemplating  the 
creation  of  new  classes  of  shares  ("New 
Shares")  with  the  following 
characteristics.  The  New  Shares  would 
be  offered  only  to  or  through  institutions 
and  could  not  be  purchased  by 
individuals  directly  from  the  Funds. 
Further,  except  for  its  class  designation 
and  the  allocation  of  certain  expenses 
and  voting  rights  as  described  below, 
each  class  of  New  Shares  would  be 
identical  in  all  respects  to  one  of  the 
classes  of  Existing  Shares.  Among  other 
things,  the  "matched"  sets  of  New 
Shares  and  Existing  Shares  would  be 
subject  to  the  same  investment 
objective,  policies  and  limitations,  the 
same  dividend  policies  and  the  same 
purchase  and  redemption  policies.  They 
would  differ,  however,  in  that  certain 
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classes  of  Shares  would  be  offered  in 
connection  with  (1)  a  12b-l  Plan 
adopted  by  the  Fund  involved  pursuant 
to  Rule  12b-l  under  the  Act;  or  (2)  a 
Shareholder  Service  Plan  adopted  by  the 
Board  of  Directors  of  each  Fund 
involved  pursuant  to  all  the 
requirements  of  Rule  12b-l  (except 
those  relating  to  shareholder  voting 
rights  and  automatic  termination  of  the 
plan  upon  its  assigment);  or  (3)  no  plan 
at  all.  (Those  12b-l  Plans  and 
Shareholder  Services  Plans  are 
sometimes  referred  to  hereinafter  as 
"Plans.")  The  application  states  that  the 
adoption  and  implementation  of  a  Plan 
by  one  Fund  would  be  made 
independently  of.  and  would  not  be 
conditioned  upon,  the  adoption  or 
implementation  of  a  Plan  by  any  other 
Fund.  In  addition,  each  Plan  would 
relate  only  to  the  shares  of  a  particular 
Fund. 

As  described  in  the  application,  under 
each  type  of  Plan,  a  Fund  would  enter 
into  servicing  agreements  ("Servicing 
Agreements")  with  institutions 
concerning  the  provision  of  support 
services  to  the  customers  of  the 
institutions  who  from  time  to  time 
beneficially  own  shares  which  are 
offered  in  connection  with  the  Plan 
("Customers").  In  addition.  Servicing 
Agreements  under  a  12b-l  Plan  would 
contemplate  the  provision  of  distribution 
assistance  by  an  institution  in 
connection  with  the  Plan.  Applicants 
state  that  the  provision  of  support 
services  and  distribution  assistance 
under  the  Plans  would  augment  (and  not 
duplicate)  the  services  that  are  currently 
provided  to  the  Funds  by  their  service 
contractors  (e.g.  investment  adviser, 
sub-investment  adviser,  administrator, 
distributor,  custodicm  and  transfer 
agent). 

According  to  the  application,  under 
each  type  of  Plan  a  Fund  would  pay 
participating  institutions  for  their 
services  and  assistance  in  accordance 
with  the  terms  of  the  Plan  and  the 
relevant  Servicing  Agreement  (such 
payments  are  referred  to  hereinafter  as 
"Service  Payments").  Service  Payments 
paid  to  an  institution  would  not  exceed 
0.75%  (on  an  annualized  basis)  under  a 
12b-l  Servicing  Agreement,  or  0.50%  (on 
an  annualized  basis)  under  a 
Shareholder  Servicing  Agreement,  of  the 
average  daily  net  asset  value  of  those 
Shares  beneficially  owned  by 
Customers  of  the  institution  with  respect 
to  which  the  institution  provides 
services  and  assistance  under  the 
Servicing  Agreement.  Further,  because  a 
Servicing  Agreement  necessarily 
contemplates  the  provision  of  services 
and  assistance  by  an  institution  to  its 


customers,  the  funds  would  not 
knowingly  enter  into  a  Servicing 
Agreement  with  an  institution  in  those 
institutions  where  the  institution  invests 
as  principal.  Applicants  note  that  under 
state  law  and  under  recent  letters  of  the 
Comptroller  of  the  Currency,  the  ability 
of  a  bank  to  accept  a  fee  from  an 
investment  company  in  connection  with 
the  investment  of  the  assets  of  its 
fiduciary  accounts  may  be  restricted, 
and  represent  that  to  the  extent  that 
such  investments  are  permitted  each 
Fund  will  include  in  their  prospectus 
relevant  disclosures  about  the 
Comptroller's  letters. 

According  to  the  application,  a  Fund's 
New  Shares  would  represent  interests  in 
the  same  portfolios  as  its  Existing 
Shares.  Under  this  arrangement,  each 
New  and  Existing  Share  in  a  particular 
Portfolio,  regardless  of  class,  would 
represent  and  equal  pro-rata  interest  in 
the  Portfolio  and  would  have  identical 
voting,  dividend,  liquidation  and  other 
rights,  preferences,  powers,  restrictions, 
hmitations,  qualifications,  designations 
and  terms  and  conditions,  except  that: 
(1)  Each  class  of  New  Shares  and 
Existing  Shares  would  have  different 
class  designations;  (2)  each  class  of 
shares  offered  in  connection  with  a  Plan 
would  bear  the  expenses  of  the  Service 
Payments  that  were  made  under  the 
Servicing  Agreements  that  have  been 
entered  into  with  respect  to  that  class; 
and  (3)  only  the  holders  of  the  shares  of 
the  class  or  classes  involved  would  be 
entitled  to  vote  on  matters  pertaining  to 
the  Plan,  and  the  Servicing  Agreements 
relating  to  such  class  or  classes  (for 
example,  the  adoption,  amendment  or 
termination  of  a  Plan). 

In  particular,  the  application  states 
that  the  net  asset  value  of  all 
outstanding  shares  representing 
interests  in  the  same  Portfolio  would  be 
computed  on  the  same  days  and  at  the 
same  times  by  adding  the  value  of  all 
portfolio  securities  and  other  assets 
belonging  to  the  Portfolio  involved, 
subtracting  the  liabilities  charged  to  the 
Portfolio  and  dividing  the  result  by  the 
number  of  that  Portfolio's  outstanding 
shares.  Further,  the  gross  income  of  a 
Portfolio  would  be  allocated  on  a  pro 
rata  basis  to  each  outstanding  share  in 
the  Portfolio  regardless  of  class,  and  all 
expenses  incurred  by  the  Portfolio  (for 
example,  fees  of  the  investment  adviser, 
sub-investment  adviser,  administrator, 
directors,  transfer  agent,  custodian, 
auditors  and  legal  counsel,  officers' 
salaries,  registration  and  printing 
expenses,  taxes,  interest,  brokerage  fees 
and  commissions,  insurance  premiums 
and  extraordinary  expenses)  would  be 
borne  on  a  pro  rata  basis  by  such 
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outstanding  shares,  except  for  Service 
Payments  made  under  a  Plan  that  has 
been  adopted  in  connection  with  one  or 
more  classes  of  shares.  On  the  other 
hand,  because  of  the  Service  Payments 
that  would  be  borne  by  a  class  or 
classes  of  shares  that  is  offered  in 
connection  with  a  Plan,  the  net  income 
of  (and  dividends  payable  to)  such  class 
or  classes  would  be  somewhat  lower 
than  the  net  income  of  the  "matched" 
class  or  classes  of  shares  that  is  offered 
without  a  Plan,  and  might  be  somewhat 
higher  or  lower  than  the  net  income  of 
other  classes  of  shares  of  the  same 
Portfolio  that  are  offered  in  connection 
with  a  different  Plan.  Dividends  paid  to 
each  class  of  shares  in  a  Portfolio 
would,  however,  be  declared  and  paid 
on  the  same  days  and  at  the  same  times, 
and,  except  as  noted  with  respect  to  the 
expense  of  Service  Payments,  would  be 
determined  in  the  same  manner  and 
paid  in  the  same  amounts. 

Applicants  request  an  exemptive 
order  pursuant  to  section  6(c]  of  th6  Act 
to  the  extent  that  the  proposed  issuance 
and  sale  of  classes  of  New  Shares 
representing  interests  in  the  Funds' 
existing  and  future  Portfolios,  including 
dividends  thereon  as  described  above, 
might  be  deemed:  (1)  To  result  in  a 
"senior  security"  within  the  meaning  of 
section  18(g)  of  the  Act  and  to  be 
prohibited  by  section  18(f)(1)  of  the  Act; 
and  (2)  to  violate  the  equal  voting 
provision  in  section  18(i)  of  the  Act.  In 
support  of  the  relief  requested,  the 
Funds  assert  that  the  issuance  and  sale 
of  classes  of  New  Shares  in  their 
Portfolios  permit  the  Funds  to  both 
facilitate  the  distribution  of  their 
securities  and  expand  the  scope  and 
depth  of  their  services  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unncessary  investment  risks. 

Applicants  assert  further  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  Plans  in  the 
manner  described  is  equitable  and 
would  not  discriminate  against  any 
group  of  shareholders.  Investors 
purchasing  shares  offered  in  connection 
with  a  Plan  and  receiving  the  services 
provided  thereunder  would  bear  the 
costs  associated  with  such  services,  but 
would  also  enjoy  exclusive  shareholder 
voting  rights  with  respect  to  matters 
affecting  that  Plan.  Conversely, 
investors  purchasing  shares  that  are  not 
covered  by  such  Plan  would  not  bear 
such  expenses  or  enjoy  such  voting 
rights. 

In  addition.  Applicants  submit  that 
the  requested  exemption  is  appropriate 
in  the  public  interest  and  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 


and  provisions  of  the  Act.  Applicants 
assert  that  the  proposed  arrangement 
does  not  involve  borrowings  and  does 
not  affect  the  Funds'  existing  assets  or 
reserves.  Nor,  it  is  asserted,  will  the 
proposed  arrangement  increase  the 
speculative  character  of  the  shares  in  a 
Portfolio,  since  all  shares  will 
participate  pro  rata  in  all  of  the 
Portfolio's  income  and  all  of  the 
Portfolio's  expenses  (with  the  exception 
of  the  proposed  Service  Payments). 
Applicants  specifically  state  that  all  the 
representations  and  conditions 
contained  in  the  application  will  apply 
to  any  future  investment  portfolio  to 
which  the  exemptive  relief  will  apply. 

Applicants  state  that  although  they 
contemplate  that  Service  Payments 
maybe  made  to  institutional 
shareholders  that  may  be  deemed  to  be 
affiliated  persons  of  the  Funds  because 
they  own,  control  or  hold  with  the 
power  to  vote  5%  or  more  of  the 
outstanding  voting  securities  of  a 
Portfolio,  they  are  not  requesting 
exemptive  relief  from  section  17  of  the 
Act  because  they  believe  that  such 
payments  would  not  be  prohibited  by 
that  section. 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
requested  relief: 

1.  The  only  differences  between  each 
class  of  Shares  representing  interests  in 
the  same  Portfolio  will  relate  solely  to 
priorities  with  respect  to:  (a)  The 
payment  of  dividends  and  such  priority 
will  reflect  only  the  impact  of  the 
Service  Payments  made  by  the  Funds 
under  the  Plans  relating  to  particular 
classes  of  Shares,  and  (b)  voting  rights 
on  matters  which  pertain  to  Plans  (and 
Servicing  Agreements  and  Service 
Payments  thereunder).  In  addition,  the 
designation  of  each  class  of  Shares  in  a 
Portfolio  would  be  different. 

2.  The  Plans  (including  both  12b-l 
Plans  and  Shareholder  Services  Plans), 
Servicing  Agreements  and  Service 
Payments  relating  to  Shares  will  be 
approved  and  reviewed  by  the  relevant 
Fund's  governing  board  of  directors  in 
accordance  with  the  procedures  set 
forth  in  Rule  12b-l  and,  in  addition,  the 
12b-l  Plans  (and.  to  the  extent  required, 
the  Servicing  Agreements-and  Service 
Payments  thereunder)  relating  to  shares 
will  be  approved  by  those  shareholders 
who  are  affected  in  accordance  with 
that  Rule.  In  addition,  each  governing 
board  of  directors,  in  approving  and 
reviewing  payments  to  an  institution 
pursuant  to  any  12b-l  Plan  or 
Shareholder  Services  Plan,  will  conclude 
in  good  faith  based  on  information 
available  to  them  that  such  expenditures 


are  competitive  with  those  offered  in  the 
industry. 

3.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares  in  a 
Portfolio  will  be  calculated  in  the  same 
manner  and  will  be  in  the  same  amount 
as  dividends  paid  by  the  Fund  with 
respect  to  each  other  class  of  shares  in 
the  same  Portfolio,  except  that  the 
expenses  of  any  Service  Payments  made 
by  the  Fund  under  the  Servicing 
Agreements  relating  to  a  class  of  shares 
will  be  borne  exclusively  by  that  class. 

4.  Each  prospectus  relating  to  a  class 
of  shares  that  is  offered  in  connection 
with  a  Plan  will:  (a)  Describe  the 
services  rendered  by  institutions  under 
Servicing  Agreements  with  respect  to 
those  shares  and  the  fees  payable  by  the 
Applicant  involved  for  such  ser\'ices; 
and  (b)  state  that  the  beneficial  owners 
of  those  shares  should  read  the 
prospectus  in  light  of  the  terms 
governing  their  institutional  accounts. 

5.  Each  Servicing  Agreements  entered 
into  by  a  Fund  will  contain 
representations  by  the  institution 
involved  that:  (a)  The  institution  will 
provide  to  its  Customers  a  schedule  of 
any  fees  charged  by  it  to  the  Customers 
relating  to  the  investment  of  their  assets 
in  the  class  of  shares  subject  to  the 
Servicing  Agreements;  and  (b)  the 
compensation  paid  to  the  institution 
under  the  Servicing  Agreements, 
together  with  any  other  compensation 
the  institution  receives  from  its 
Customers  for  services  contemplated  by 
the  Servicing  Agreements,  will  not  be 
excessive  or  unreasonable  under  the 
laws  and  instruments  governing  the 
institution's  relationships  with  its 
Customers. 

6.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  to  institutions  pursuant 
to  Plans  in  reliance  on  the  exemptive 
order. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  September  9, 1985,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
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disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUis, 
Assislanl  Secretary. 
[FR  Doc.  8S-19757  Filed  8-16-«5;  8:45  am] 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc, 
Relating  to  Amex  Rule  970 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b](l),  notice  is  hereby  given 
that  on  ]uly  23, 1985.  the  American  Stock 
Exchange,  Inc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc.  is 
proposing  to  amend  Amex  Rule  970  to 
prescribe  an  earlier  deadline  for 
resolution  of  uncompared  options  trades 
after  which  uncompared  options 
transactions  must  be  closeid  out  in 
accordance  with  the  Rule. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose.  Exchange  Rule  970 
requires  that  when  a  disagreement 


between  members  or  member 
organizations  arising  from  an 
uncompared  option  transaction  cannot 
be  resolved  by  mutual  agreement  prior 
to  the  opening  of  trading  on  the  first 
business  day  following  trade  date 
("T-j-l").  the  parties  must  close  out  the 
transaction  promptly,  but  no  later  than 
3:30  p.m.  on  T-H.  The  purpose  of  Rule 
970  is  to  assure  the  timely  and  fair 
resolution  of  uncompared  options 
trades. 

Under  the  Rule,  members  and  member 
organizations  are  permitted  either  to 
recognize  or  reject  uncompared  option 
transaction  reports  (known  as  rejected 
option  transaction  notices,  or  "ROTNs") 
up  until  10:00  a.m.  on  T-f-1.  Since  the 
assistance  of  a  specialist  is  usually 
required  in  resolving  ROTNs,  members 
often  present  specialists  with 
uncompared  trades  just  prior  to  or  at  the 
opening  when  specialists  are  otherwise 
engaged  and  unable  to  respond  to  such 
requests  in  a  timely  manner.  This  has 
resulted  in  items  remaining  unresolved 
into  the  trading  day,  causing  members 
some  difficulty  in  complying  with  the 
3:30  p.m.  close  out  deadline. 

In  order  to  assure  that  uncompared 
trades  are  resolved  in  a  timely  fashion, 
the  Exchange  proposes  to  amend  the 
Rule  to  establish  an  earlier  deadline  for 
resolution  of  uncompared  trades  after 
which  members  will  be  required  to  close 
out  uncompared  options  transactions. 
Under  the  proposed  rule  change, 
members  and  member  organizations  will 
be  required  to  recognize  or  reject  all 
ROTNs  no  later  than  one  half  hour 
before  the  opening  (i.e..  9:30  a.m.  for 
equities  and  8:30  a.m.  for  interest  rate 
options).  This  change  will  provide 
specialists  with  ample  time  to  address 
any  questions  regarding  uncompared 
trades  without  impinging  on  their  ability 
to  prepare  for  the  opening  of  trading. 

(2)  Basis.  The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  by 
facilitating  the  timely  resolution  of 
uncompared  options  transactions,  it  will 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling  and  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  foster  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  Street.  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  9, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis, 
Assistant  Secretary. 
August  13, 1985. 

[FR  Doc.  85-19758  Filed  8-16-85;  8:45  am] 
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[RelcaM  No.  34-22323;  SR-Amex-84-33, 
SR-CBOE-84-28.  SR-NYSE-84-35,  SR- 
PSE-85-19,  SR-Phlx-as-18] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.,  et  ai.; 
Order  Approving  Proposed  Rule 
Changes,  Granting  Accelerated  Partial 
Approval  of  Proposed  Rule  Change, 
and  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Changes 

I.  Introduction 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act") ' 
and  Rule  19b-4  thereunder,^  the  Chicago 
Board  Options  Exchange  ("CBOE")  and 
the  American  ("Amex").  New  York 
("NYSE").  Pacific  ("PSE")  and 
Philadelphia  ("Phlx")  Stock  Exchanges 
have  filed  with  the  Commission 
proposed  rule  changes  to  permit  the  use 
of  cash,  cash  equivalents,  or  one  or  more 
qualified  equity  securities,  or  a 
combination  of  the  foregoing,  as 
collateral  for  escrow  receipts  issued  to 
cover  short  call  positions  in  broad-based 
stock  index  options,  in  lieu  of  margin,* 
for  a  one  year  pilot  period.* 

II.  Background 

Section  220.8{a)(4)(i)  of  Regulation  T ' 
sets  forth  the  types  of  collateral  that 
must  underlie  an  escrow  agreement 
issued  to  cover  a  short  call  option 
position.  Under  that  section,  an  escrow 
agreement  can  be  used  in  lieu  of  margin 
for  a  short  call  option  position  if  a  bank 
holds  the  underlying  security  for  the 
customer  writing  the  option.  It  is 


'  15  U.S.C.  788(b)  (1982). 

M7  CFR  240.igb-4  (1964). 

'Notice  of  the  Amex.  CBOE.  and  Phlx  proposals 
was  given  in  the  following  releases:  Securities 
Exchange  Act  Release  Nos.  21493.  November  16, 
1984.  49  FR  45994,  File  No.  SR-Amex-84-33:  21399. 
October  15. 1984.  49  FR  41128.  File  No  SR-CBOE- 
84-28:  22258.  luly  19, 1985.  50  FR  30553.  File  No.  SR- 
Phlx-85-18.  This  Release  notices  the  NYSE  and  PSE 
proposals  which  are  essentially  identical  to  the 
proposals  of  the  other  three  exchanges.  In  their 
Tilings,  the  NYSE  and  PSE  requested  accelerated 
approval  of  their  proposed  rule  changes  concurrent 
with  the  approval  of  the  other  exchange  proposals 
which  were  noticed  and  published  for  comment. 
The  Amex,  CBOE  and  NYSE  also  submitted 
amendments  to  their  respective  rule  proposals  to 
indicate  that,  if  approved,  the  rules  will  be  effective 
on  a  pilot  basis  for  a  one  year  period  from  the  date 
of  Commission  approval.  Both  the  Phlx  and  PSE 
included  the  one  year  pilot  aspect  of  the  proposals 
in  their  original  Tilings. 

'The  Phlx  also  has  proposed,  among  other  things, 
to  permit  the  use  of  cash  or  cash  equivalents  to 
cover  short  put  options  contracts  overlying  both 
broad-based  stock  index  options  and  individual 
stock  options.  The  other  options  exchanges 
ciirrently  have  rules  permitting  such  escrow  receipts 
to  be  used,  in  lieu  of  margin,  to  cover  short  put 
.positions  in  individual  stock  options  and  broad- 
based  index  options.  See.  e.g..  NYSE  Rule 
431(d)(2)(H)(iv). 

'12CFR220.8(a)(4)(i). 


difficult,  however,  to  apply  the 
traditional  concept  of  cover  to  broad- 
based  index  options.  First,  because  the 
existing  options  on  broad-based  stock 
indexes  include  from  20  to  1.500 
securities  it  is  often  impracticable,  if  not 
impossible,  for  an  index  options  writer 
to  be  "covered"  by  having  appropriate 
positions  in  each  security  comprising  the 
index.  Second,  because  index  options 
are  cash  settled  instruments,  the 
underlying  security  position  deposited 
with  a  bank  would  never  be  delivered 
upon  assignment.  Accordingly,  unlike 
individual  stock  options  where  a  call 
writer  would  be  required  to  produce  the 
underlying  security  upon  assignment,  it 
may  not  be  necessary  to  require  an 
index  option  writer  to  hold  all  the 
underlying  securities  of  the  index  to  be 
adequately  "covered"  from  an  economic 
risk  perspective. 

As  8  result  of  these  problems,  from 
September  1983  to  March.  1984  the 
options  exchanges  filed  rule  proposals 
to  permit  the  use  of  escrow  receipts  for 
short  call  options  positions  in  broad- 
based  index  options  if  a  bank  or  trust 
company  held  for  the  customer  at  least 
ten  quaUfied  equity  securities.^  each 
issued  by  a  different  entity,  the 
aggregate  market  value  of  which 
equaled  or  exceeded,  the  product  of  the 
current  index  value,  the  index  multiplier, 
and  the  number  of  contracts  covered  by 
the  collateral,  computed  at  the  time  the 
call  option  contract  was  written.' Under 
the  proposals  no  single  security  could 
respresent  more  than  15%  of  the  total 
value  of  the  collaterial.  In  addition,  as 
required  by  Regulation  T  for  other  forms 
of  cover  involving  the  issuance  of 
escrow  receipts,  the  bank  or  trust 
company  issuing  the  receipt  had  to  make 
a  commitment  to  promptly  pay  the 
member  organization  the  exercise 
settlement  amount  in  the  event  of 
exercise. 

In  approving  these  proposed  rule 
changes,*  the  Commission  recognized 


•Essentially,  a  "qualified  security"  is  one  (1) 
traded  on  a  national  securities  exchange  and  > 

substaBtially  meeting  the  listing  requirements  of  the 
NYSE  or  Amex;  or  (2)  one  enumerated  in  the  current 
list  of  over-the-counter  margin  stocks  published  by 
the  Board  of  Governors  of  the  Federal  Reserve 
System  ( "FRB").  See.  e.g..  (CBOE  Rule  24.11. 
Interpretation  .03. 

^Phlx  did  not  submit  such  a  proposal,  however, 
because  at  that  time  it  did  not  trade  any  broad- 
based  index  options.  Since  that  time.  Phlx  has 
commenced  trading  a  broad-based  index  option  on 
the  Value  Line  Average  Stock  Index,  approved  for 
trading  by  the  Commission  in  Securities  Exchange 
Act  Release  No.  21513.  November  21, 1904.  49  FR 
46857. 

'See  File  Nos.  SR-CBOE-83-31,  Securities 
Exchange  Act  Release  No.  20619.  February  6. 1984. 
49  ra  5221;  SR-NYSE-83-37.  Securities  Exchange 
Act  Release  No.  20693.  February  23, 1984.  49  FR 
7485;  SR-Amex-84-5.  Securities  Exchange  Act 


that  the  use  of  such  escrow  receipts 
deviated  somewhat  from  traditional 
concepts  of  cover  because  the  proposals 
did  not  specifically  require  the  value  of 
the  securities  deposited  with  the  bank 
issuing  the  escrow  receipt  to  track 
changes  in  the  index  value.  On  the  other 
hand,  because  of  the  special 
characteristics  of  index  options  *  and 
certain  safeguards  in  the  proposals  that 
assured  that,  except  in  the  most  unusual 
circumstances,  the  value  of  the 
collateral  underlying  the  esoow  receipts 
would  remain  far  greater  than  the 
obligation  of  a  call  writer  to  deliver 
upon  exercise  the  differsnce  lietween 
the  current  index  value  and  the  exercise 
price  of  the  option,  "*  the  Commission 
concluded  that  the  proposals  should  be 
approved."  In  approving  the  proposals 
the  Commission  also  noted  that  the 
guarantor  (bank  or  trust  company),  in 
addition  to  the  member  firm  who  would 
be  responsible  for  paying  the  exercise 
settlement  amount  to  the  Options 
Clearing  Corporations  ("OCC"),  would 
have  an  interest  in  assuring  that  the 
securities  deposited  were  adequate  to 
secure  the  obligation.  The  Commission 
also  recognized  that,  after  practicable 
experience  with  the  proposed  system  of 
cover  for  index  options,  it  may  be 
necessary  to  make  certain  changes  to 
the  form  or  use  of  such  receipts. 

Following  approval  of  the  proposals, 
the  exchanges  became  aware  that 
escrow  receipts  for  broad-based  index 
options  were  not  being  used  by  market 
participants  to  the  extent  originally 
envisioned.  Moreover,  the  exchanges 
found  that  the  requirement  that  the 
collateral  constitute  a  "basket  of 
securities."  comprised  of  10  or  more 
securities,  proved  impracticable  in 
certain  respects  for  the  banks  and  trust 
companies  issuing  the  receipts  and 
uneconomic  for  the  broker  or  customers 
seeking  to  obtain  such  receipts.  First  it 
was  found  that  many  of  the  issuing 


Release  No.  2073Z  March  7,  1984.  49  FR  9665;  SR- 
PSE-84-7.  Securities  Exchange  Act  Release  No. 
21032.  June  a  1984.  49  FR  24964. 

*E.g..  cash  settlement  and  tbe  large  number  of 
securities  that  underlie  broad-based  index  optiaas. 

^"E.g..  the  requirement  that  the  deposited 
securities  equal  the  aggregate  current  index  value 
and  the  diversification  of  the  coUaleral  in  at  least  10 
stocks  with  no  one  security  representing  more  than 
15%  of  the  collateral. 

■■The  FRB  also  indicated  that  an  escrow 
agreement,  such  as  that  proposed  by  the  exchangee 
could  be  used  as  cover  in  a  cash  account  under 
§  220.8(a)(4)(i)  of  Regulation  T.  12  CFR  220S(aN4Ni)- 
See  letter  from  Laura  Homer.  Securities  Credit 
Officer.  FRB.  to  Richard  G.  Ketchum.  Associale 
Director.  Division  of  Market  Regulation,  dated 
lanuary  27, 1984,  which  discusses  the  escrow  receipt 
filing  proposed  by  the  CBOE.  Substantially  similar 
rule  proposals  were  subsequently  Tiled  by  the 
NYSE.  Amex  and  PSE 
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banks  and  trust  companies  did  not  have 
recordkeeping  procedures  and 
segregation  systems  that  could  be  easily 
applied  to  the  ten  stock  requirement. 
Second,  the  resolution  of  assignments 
was  complicated  and  delayed  because 
no  cash  was  readily  available  to  the 
bank  or  trust  company  to  meet  the  cash 
settlement  of  an  index  option  position. 
Third,  the  fee  structures  of  many  banks 
were  such  that  charges  for  escrow 
receipts  were  based  on  specific 
securities  movements  [i.e.,  account 
entries  indicating  that  speciflc  securities 
were  backing,  or  no  longer  bocking,  an 
escrow  receipt).  As  a  result,  an  escrow 
receipt  coUaterized  by  ten  or  more 
stocks  is  far  more  expensive  to  obtain 
than  a  traditional  escrow  receipt 
relating  to  a  single  stock.  '*  As  a  result  of 
these  problems,  the  exchanges 
submitted  their  current  proposals  to  the 
Commission  that  would  change  tB^type 
of  collateral  permitted  to  underlie  a 
broad-based  index  option  escrow 
receipt.  In  the  exchanges'  view,  the 
proposed  changes  to  the  current  broad- 
based  index  option  escrow  receipt 
should  significantly  reduce  the 
operational  difficulties  previously 
encountered,  reduce  the  actual  costs 
incurred  by  customers  using  such 
receipts  and  provide  greater  flexibility 
to  maricet  participants  writing  index 
options  positions.  In  addition,  the 
exchanges  believes  that  the  changes  will 
make  index  option  products  more 
competitive  with  similar  futures 
products." 

m.  Description  of  Proposals 

Based  on  their  experience  with  broad- 
based  index  option  escrow  receipts 
under  existing  rules,  the  exchanges 
submitted  their  current  proposals  that 
would  permit  such  receipts  to  be 
collateralized  by  cash,  cash  equivalents, 
or  one  or  more  qualified  securities,  or  a 
combination  of  the  foregoing,  for  a  one 
year  pilot  period.  For  the  most  part  the 
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"In  thia  regard,  the  CBOE  indicated  tJiat  becauae 
the  hank  fees  for  segregating  lo  many  securities  and 
the  fees  imposed  for  substituting  collateral  were 
costly,  institutional  investors  may  choose  not  to 
enter  into  covered  index  options  positions  using  the 
current  procedures  for  escrow  receipts.  Moreover, 
the  CBOEs  view,  the  current  escrow  receipt  is 
■prohibitively  expensive  and  cumbersome  when 
compared  to  arrangements  for  similar  products 
traded  on  commodities  exchanges."  CBOE  notes,  for 
example,  that  while  a  short  call  position  on  100 
contracts  in  the  S&P  loa  valued  at  165.  requires  a 
bank  to  segregate  collateral  equal  to  $1,6504»0  in  no 
less  than  10  equity  securities  with  no  one  security 
accounting  for  $247,500  of  the  collateral  value,  in  he 
commodities  markets  a  comparable  position  in  S*P 
500  futures  contracts  would  simply  require  a  SSOUXX) 
good  faith  deposit.  See  letter  from  Mary  L  Bender, 
Assistant  Vice  President.  CBOE.  to  Richard  T. 
Chase.  Associate  Director,  Division  of  Market 
Regulation.  SEC,  dated  )anu«ry  23. 1985. 

"See.  id. 


rules  applicable  to  the  use  of  broad- 
based  index  option  escrow  receipts 
under  the  previously  approved  rules  will 
apply.**  In  addition,  the  rules'  new 
definition  for  "cash  equivalents"  mirrors 
the  definition  provided  in  Regulation  T 
under  §  220.8(a)(3)(ii).»»  The  rule  change 
also  provides  that,  in  addition  to  the 
existing  requirements  as  to  a  bank  or 
trust  companies  eligibility  to  issue  such 
receipts,  the  issuing  entity  also  must  be 
approved  by  the  OCC  if  the  receipt  is  to 
be  forwarded  to  the  OCC  to  meet  the 
member's  margin  obligations  to  OCC.** 
Although  the  collateral  may  include  only 
one,  or  even  no  securities,  under  the 
escrow  receipt  the  customer  must  affirm 
that  the  customer  was  writing  index 
options  against  a  diversified  stock 
portfolio.  Finally,  in  response  to  a 
request  from  the  Commission,  the 
exchanges  have  proposed  to  implement 
the  rule  change  for  a  one  year  pilot 
period.  In  this  regard,  the  exchanges,  the 
Commission  and  the  FRB  retain  the 
authority  to  suspend,  terminate  or 
otherwise  modify  the  pilot  during  the 
one  year  period. 

In  addition  to  the  proposals 
concerning  short  call  positions  on 
broad-based  index  options,  the  Phlx  is 
proposing  to  permit  escrow  receipts 
collateralized  by  cash  or  cash 
equivalents  (as  defined  in 
9  220.8(a)(3)(ii)  of  Regulation  T)  to  be 
used  as  cover,  in  lieu  of  margin,  for  short 
put  options  positions  on  individual  stock 
options  and  broad-based  index  options. 
Under  this  aspect  of  the  Hilx  propsal  the 
cash  or  cash  equivalents  underlying  the 
escrow  receipt  must  have  an  aggregate 
market  value  equal  to  or  in  excess  of  the 
exercise  settlement  amount  of  the  put 
contract. 

rv.  Discussion 

The  Commission  has  concluded  that 
the  exchange  proposals  to  permit,  for  a 
one-year  pilot  period,  the  use  of  cash, 
cash  equivalents,  or  one  or  more 
qualified  securities  to  collateralize 
escrow  receipts  issued  to  cover  short 


'*  For  example,  the  definition  for  "qualified 
equity  security"  under  the  current  rule,  noted  above. 
Is  the  same  under  the  proposed  rule  change.  In 
addition,  the  rule  continues  to  require  that  the  value 
of  the  collateral  underlying  the  escrow  receipt  he 
equal  to.  at  least,  the  aggregate  initial  (losition  value 
[i.e..  the  index  value  at  trade  date  times  the 
apphcable  index  multiplier  times  the  number  of 
contracts  covered  by  the  collateral). 

••lZCFR220.8(a)(3)(ii). 

'•  In  a  separate  release  issued  today,  the 
Commission  has  approved  a  rule  proposal  by  the 
OCC  that  establishes  a  pilot  program  permitting 
clearing  members  to  deposit  escrow  receipts, 
collateralized  by  one  or  more  securities,  cash  or 
cash  equivalents,  in  lieu  of  margin,  on  short  call 
broad-based  index  option  positions  carried  for 
customer  accounts.  See  Securities  Exchange  Act 
Release  No.  34-22324,  Aogust  13, 1965. 


call  broad-based  index  options  positions 
is  consistent  with  the  Act."  As 
discussed  above,  for  several  reasons  the 
escrow  receipts  permitted  under  the 
existing  rule  were  difficult  and  costly  for 
market  participants  to  use.  As  a  result, 
the  exchanges  have  proposed  a  pilot 
program  they  believe  will  reduce  or 
eliminate  many  of  the  problems 
encountered  under  the  existing  rules. 

The  Commission  believes  that  the 
wider  range  of  collateral  that  can  be 
used  to  underlie  the  escrow  receipts 
under  the  proposals  should  provide 
greater  flexibility  for  market 
participants.  Moreover,  permitting  the 
posting  of  cash  or  cash  equivalents 
should  help  to  prevent  settlement  delays 
that  have  occurred  under  the  existing 
rules.  Reducing  the  minimum  number  of 
securities  that  can  collateralize  the 
escrow  receipt  fixtm  ten  securities  to  one 
security  also  should  eliminate  many  of 
the  burdens  associated  with  the  use  of 
such  receipts  under  the  current 
exchange  rules. 

In  addition  to  solving  certain 
problems,  however,  the  Commission 
believes  that  the  proposed  changes  raise 
certain  concerns  about  the  adequacy  of 
the  collateral  that  will  be  posted.  For 
example,  in  approving  the  initial  use  of 
such  receipts,  the  Commission  indicated 
that  the  requirement  that  the  securities 
posted  as  collateral  be  from  10  different 
issuers,  with  none  of  the  securities 
representing  more  than  15%  of  the  total 
value  of  the  collateral,  helped  to  ensure 
that  even  substantial  decreases  in  the 
price  of  one  or  two  of  the  deposited 
securities  would  not  endanger  the 
sufficiency  of  the  collateral.  Under  the 
proposed  rules,  however,  this  would  no 
longer  be  the  case  because  it  would  be 
sufficient  to  have  one  security  represent 
the  total  collateral  underlying  the 
escrow  receipt.  Furthermore,  certain 
risks  associated  with  the  use  of  such 
receipts  may  be  enhanced  by  the 
possibility  that  the  security  deposited  is 
not  representative  of  the  market,  and 
thus,  its  value  will  not  fluctuate  in 
correspondence  to  the  index." 


"  The  FRB  staff  also  has  indicated  that  it  would 
not  object  to  the  use  of  escrow  receipts, 
collateralized  as  proposed,  as  cover  in  a  cash 
account  under  $  220.8(a)(4)(i)  during  the  pilot  period. 
Telephone  conversation  between  Laura  Homer, 
Securities  Credit  Officer,  FRB,  and  Brandon  Becker, 
Assistant  Director,  Division  of  Market  Regulations, 
SEC,  on  July  29, 1985. 

'•  In  this  regard,  the  Commission  notes  that  the 
definition  of  a  "qualified  security"  for  purposes  of 
collateralizing  the  receipt  is  quite  broad,  including 
as  it  does  all  marginable  securities.  See  note  •, 
supra.  While  such  a  broad  definition  was 
appropriate  so  long  as  the  receipt  included  ten 
securities,  the  Commission  is  concerned  that, 
because  the  receipt  now  only  may  include  one 
security,  the  definition  may  be  loo  expansive. 
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Nevertheless,  the  Commission 
believes  that  the  proposed  rule  changes 
have  enough  safeguards  to  reduce  its 
r.oncerns  to  permit  their  implementation 
on  at  least  a  pilot  basis.  The  exchanges, 
for  example,  together  with  OCC.  have 
agreed  to  carefully  monitor  the  use  of 
index  option  escrow  receipts  during  the 
pilot  period.  In  this  regard,  specific  data 
will  be  collected  on  both  a  quarterly  and 
monthly  basis  regarding  the  use  of 
escrow  receipts  from  both  the  banks 
issuing  such  receipts  and  the  brokers 
accepting  the  receipts.**  Moreover,  as 
noted  above,  under  the  pilot  the 
exchanges,  along  with  the  Conunission 
and  the  P'RB.  have  the  power  to  suspend, 
terminate  or  modify  a  member 
organization's  ability  to  accept  escrow 
receipts  in  lieu  of  margin  for  short  call 
index  option  positions.  This  power, 
coupled  with  careful  and  continuous 
monitoring  of  the  pilot,  should  help  to 
ensure  that  the  risks  to  the  fmancial 
community  will  not  be  significantly 
increased  under  the  new  rule  and  that 
abuses  do  not  occur. 

In  addition  to  the  above  factors,  the 
Commission  believes  that,  because  the 
value  of  the  deposited  collateral 
(whether  it  be  just  one  security  and/or 
cash  or  cash  equivalents)  would  have  to 
equal  the  underlying  index  value  at  the 
time  the  option  is  written,  its  value 
should  continue  to  be  greater  than  the 
cash  difference  between  the  current 
index  value  and  the  exercise  price  of  the 
option  that  must  be  delivered  upon 
assignment.  Further,  this  value 
requirement  also  should  continue  to 
ensure  that  the  escrow  receipts  are  not 
used  to  obtain  increased  leverage  or  to 
otherwise  evade  exchange  and  FRB 
margin  requirements. 

Finally,  the  Commission  continues  to 
believe  that  the  industry  will  police 
itself  with  respect  to  possible  risk 
expose.  The  bank  or  trust  company 
obligated  to  meet  the  settlement 
requirements  out  of  the  proceeds  of  the 
deposited  collateral  will  have  an 
interest  in  ensuring  that  the  securities 


■*  In  particular,  data  will  be  collected  on  the 
number  of  contracts  covered  by  the  receipts,  the 
number  of  such  contracts  which  were  assigned  an 
exercise,  the  number  and  type  of  customers  using 
the  receipts  and  the  maximum  amount  of 
outstanding  receipts  obtained  by  any  one  customer. 
In  addition,  once  a  month  certain  additional 
information  will  be  collected  including  the  type  of 
collateral  underlying  each  receipt  then  on  deposit, 
Ihc  value  of  the  stocks  collateralizing  each  receipt 
on  deposit  and  the  percentage,  in  terms  of  dollar 
value,  thai  is  represented  by  each  slock,  cash  and/ 
or  cash  equivalent  comprising  the  collateral  for  each 
receipt  on  deposit  See  letter  from  Margaret 
Wiermanski.  Supervisor,  Department  of  Financial 
Compliance.  CBOE.  to  Brandon  Becker.  Assistant 
Director.  Division  of  Market  Regulation.  SEC,  dated 
June  21. 1985,  and  letter  from  Brandon  Becker  to 
Margaret  Wiermanski,  dated  )uly  19. 1965. 


deposited  are  adequate  to  secure  the 
obligation  both  initially  and  throughout 
the  period  the  option  position  is  open 
and  covered  by  the  escrow  receipt.  In 
this  regard,  we  note  that  when  the  bank 
or  trust  company  initially  issues  the 
receipt  it  must  certify  that  the  collateral 
has  a  market  value,  at  the  time  the 
option  is  written,  of  not  less  than  100% 
of  the  aggregate  current  index  value. 
Moreover,  the  issuing  bank  or  trust 
company  will  need  to  continuously 
monitor  the  value  of  the  collateral 
because,  imder  the  terms  of  the  escrow 
receipt,  it  is  obligated  to  promptly  notify 
the  customer,  and  request  that  the 
collateral  be  supplemented,  if  its  total 
market  value  falls  below  55%  of  the 
current  position  value  and  immediately 
notify  the  OCC  and  the  member  firm  for 
whose  benefit  the  escrow  receipt  was 
issued,  if  the  total  market  value  of  the 
collateral  falls  to  less  than  50%  of  the 
current  position  value.^°  Similarly,  the 
member  firms  who  are  responsible  for 
paying  the  exercise  settlement  amotmt 
to  the  OCC  also  will  have  an  interest  in 
ensiu-ing  the  adequate  value  of  the 
collateral,  especially  if  the  escrow 
receipt  is  being  posted  with  the  OCC  to 
meet  the  members'  margin 
requirements.' '  Because  the  issuance 


"  Under  the  exchanges'  rules,  such  escrow 
receipts  must  be  submitted  to  the  member 
organization  in  a  form  satisfactory  to  the  exchange. 
Because  the  Commiasion  only  has  reviewed  the 
terms  of  the  proposed  escrow  receipt  submitted  by 
the  OCC  (in  its  related  filing  l>eing  approved  by  the 
Commission  in  conjunction  with  the  exchange 
proposals,  see  note  '*,  tupra]  which  imposes  an 
obligation  on  the  banks  to  monitor  the  collateral  to 
assure  its  value  does  not  fall  below  these  55%  and 
50%  levels  and  to  notify  the  appropriate  parties  if  it 
does,  Commission  approval  of  the  exchange 
proposals  only  would  permit  the  use  of  an  escrow 
receipt  containing  terms  and  conditions 
substantively  identical  to  those  of  the  OCC  escrow 
receipt.  The  Committee  understands  that  the 
exchanges  in  promulgating  their  rules,  as  well  as  in 
circulars  to  their  members  advising  them  of  the  pilot 
program,  will  so  indicate.  See,  e.g.,  letter  from  Mary 
L.  Bender.  Assistant  Vice  President.  CBOE  to 
Brandon  Becker,  Assistant  Director.  Division  of 
Market  Regulation.  SEC,  dated  August  1, 1985.  Any 
exchange  seeking  to  use  a  substantively  different 
form  of  escrow  receipt  thus  would  have  to  seek 
Commission  authorization  pursuant  to  section  19(b) 
of  the  Act. 

* '  We  note  that  if  the  value  of  the  collateral 
underlying  the  escrow  receipt  falls  below  50%  of  the 
current  index  value,  the  OCC  and  the  member 
organization  would  disregard  the  escrow  receipt 
and  request  that  margin  be  deposited  for  the  short 
position  that  previously  had  been  covered.  The 
exchanges  have  indicated  that  they  will  issue 
circulars  to  their  member  firms  stating  that,  when 
they  are  notified  by  a  bank  that  the  value  of  the 
collateral  has  fallen  below  50%  of  the  current 
aggregate  position  value  the  escrow  receipt  will 
cease  to  be  acceptable  to  the  member  firm  in  lieu  of 
margin  unless  the  member  firm  promptly  obtain* 
additional  collateraL 


and  acceptance  of  the  escrow  receipt 
will  depend  on  the  bank's  and  broker's 
analysis  of  the  adequacy  of  the 
underlying  collateral  to  secure  the 
option  position,  and  their  duty  to 
monitor  the  pilot,  the  Commission 
believes  that  expanding  the  type  of 
collateral  that  can  be  used,  as  proposed, 
should  not  significantly  increase  the 
risks  to  the  Hnancial  community. 

The  Commission  believes  that  the 
hedging  function  served  by  writing 
index  call  options  against  a  diversified 
portfolio  of  securities  is  among  the 
important  uses  of  broad-based  stock 
index  options.  Thus,  it  is  concerned  that 
the  impracticability  or  impossibility  of 
establishing  "covered"  short  index  call 
options  positions,  when  coupled  with 
the  restrictions  in  many  state  and 
federal  statutes  or  regulations,  as  well 
as  corporate  and  trust  documents,  that 
limit  institutional  investors  to  "covered" 
call  options  writing.**  may  impede  use 
of  index  options  in  this  manner.  To 
facihtate  this  use,  the  exchanges  have 
proposed,  and  the  Commissicm  is 
prepared  to  approve  on  a  pilot  basis,  an 
approach  that  provides  maximum 
flexibility  in  allowing  customers  to 
deposit  a  broad  range  of  instruments  to 
collateralize  index  options  escrow 
receipts.  It  is  hoped  that  this  will  avoid 
current  inhibitions  on  the  use  of  index 
options  for  hedging  purposes  and 
thereby  give  the  industry  experience 
with  the  use  of  broad-based  index 
option  escrow  receipts. 

The  Commission  is  satisfied  that  the 
measures  established  by  the  exchanges, 
in  cooperation  with  the  OCC, 
adequately  address  its  concerns  about 
the  proposals  duriitg  the  pilot  period. 
The  practical  experience  gained  during 
the  pilot  period  will  permit  the 
Commission,  exchanges,  OCC  and 
industry  to  assess  what  further 
refinements  are  appropriate  to  assure 
the  adequacy  of  the  collateral  deposited 
with  the  bank  or  trust  company  issuing 
the  receipt.  The  expanded  use  of  index 


**  See  Federal  Reserve  Board.  Commodity 
Futures  Trading  Commission.  SEC  A  Study  of  the 
Effects  on  the  Economy  of  Trading  in  Futures  and 
Options.  Appendix  IV-B  (December  1984).  The 
Commission  speciRcally  notes  that  it  is  only 
addressing  the  quesbon  of  whether  deeming  mcfa 
collateralized  escrow  receipts  as  "cover"  would 
adequately  address  the  financial  integrity  concenn 
under  the  federal  securities  laws.  Thus,  although 
OCC  will  require  that  the  issuers  of  such  receipts 
obtain  representations  from  the  purchasers  of  the 
receipts  that  the  receipts  will  be  used  to  "cover"  a 
broad-based  portfolio  of  securities,  the  Commissioa 
takes  no  position  oo  whether  the  revised  eocrow 
receipts  permitted  under  the  exchange  rules  would 
be  deemed  to  meet  the  definitioo  of  cover  for 
purposes  of  the  various  relevant  state  or  federal 
laws  or  regulations  or  for  reterant  ooiparate  or  trail 
document*. 
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option  escrow  receipts  as  the  result  of 
the  pilot  will  also  allow  issuing  banks  to 
better  assess  whether  it  is  worthwhile 
for  them  to  modify  their  systems  or  fee 
structures  specifically  to  accommodate 
such  receipts.  In  the  Commission's  view, 
if  carefully  monitored,  the  use  of  cash, 
cash  equivalents  or  one  more  qualified 
seciuities  to  collateralize  broad-based 
index  option  escrow  receipts  under  the 
pilot,  should  not  jeopardize  the  financial 
integrity  of  the  securities  industry,  the 
options  markets  or  the  banks  and  trust 
companies  acting  as  issuers  during  the 
pilot 

V.  Conclusion 

Pursuant  to  section  19(b)(2)  of  the  Act, 
the  Commission  must  approve  the 
foregoing  rule  changes  if  it  determines 
that  the  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  appUcable  to  a  national 
securities  exchange.  The  Commission 
has  reviewed  carefully  these  proposals 
to  permit  the  use  of  escrow  receipts 
collateralized  by  cash,  cash  equivalents 
or  one  or  more  qualified  securities  to 
cover  short  call  board-based  index 
options  positions  for  a  pilot  one  year 
period  and  has  concluded  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  and  in 
particular,  the  requirements  of  section  6. 
Based  on  the  above  discussion,  the 
Commission  beUeves  the  pilot  program, 
as  proposed  by  the  options  exchanges, 
provides  sufficient  investor  protection 
while  facilitating  transactions  in  broad- 
based  index  options. 

TTie  Commission  also  finds  that  the 
ponton  of  Phbc's  proposed  rule  change 
pertaining  to  escrow  receipts  for  short 
put  positions  on  broad-based  index 
options  and  individual  stocks  options  is 
consistent  *vith  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges,  and.  in  particular, 
the  requirements  of  Section  6. 

Further,  the  Commission  finds  good 
cause  for  accelerating  approval  of  the 
NYSE  and  PSE  proposals  and  certain 
portions  of  the  Phlx  proposal  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  in  that 
these  filings  are  indentical  to  those 
submitted  by  the  CBOE  and  Amex 
which  were  noticed  and  published  for  a 
full  21  day  comment  period.  We  also 
note  that  no  member  of  the  public 
submitted  a  comment  on  the  rule 
proposals  of  the  other  exchanges.  Under 
the  circumstances,  any  delay  in 
permitting  the  NYSE.  PSE  and  Phlx  to 
particpate  in  the  pilot  program  involving 
escrow  receipts  for  short  call  broad- 
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based  index  option  positions  would  not 
be  justified.  In  addition,  the  Commission 
finds  good  cause  for  accelerating 
approval  of  the  portion  of  Phlx's 
proposal  on  escrow  receipts  for  short 
put  positions  on  broad-based  index 
options  and  individual  stock  options 
because  similar  rules  are  already  in 
existence  on  the  other  options 
exchanges.  We  note  that  no  comments 
were  received  when  the  other  exchanges 
proposed  these  changes  to  their  rules.*' 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes,  be,  and  hereby, 
are  approved. 

By  the  cominission. 

Dated:  August  13. 1985. 
Shiriey  E.  HolHs, 
Assistant  Secretary. 

(FR  Doc  8&-19759  Filed  8-16-85;  8:45  amj 
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Iftotoas*  Na  34-2232S;  FU*  No.  SR-MSTC- 
•5-41 

S«if-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Securities  Trust  Co.  Relating  To 
Amendments  to  Its  By-Laws  To  Allow 
Staggered  Terms  for  Members  of  ttie 
Board  of  Directors 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  July  25. 1985  the  Midwest 
Securities  Trust  Company  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi^m  interested  persons. 


"  Interested  persona  will  still  be  able  to  submit 
written  data,  views  and  arguments  concerning  the 
NYSE's  and  PSE's  submissions  within  21  days  from 
the  date  of  publication  of  this  release  in  the  Federal 
Register  and  can  continue  to  submit  comments  on 
Ptibc's  proposal  during  its  existing  21  day  comment 
period.  Persons  desiring  to  make  %vritfen  comments 
should  file  six  copies  thereof  wtih  the  Securities  and 
Exchange  Commission.  450  5th  Street.  N.W.. 
Washington,  D.C.  20549.  Reference  should  be  made 
to  File  Nos.  SR-NYSE-S4-35,  SR-PSE-85-19  and 
SR-PhIx-e5-18.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change  which  are 
filed  with  the  Commission,  and  all  written 
communications  relating  to  the  proposed  rule 
change  between  the  Commission  and  any  person, 
other  than  those  which  may  be  withheld  from  the 
public  in  accordance  with  the  provisions  of  5  U.S.C. 
}  552,  will  be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference  Room.  Copies 
of  the  filing  and  any  subsequent  amendments  also 
will  be  available  at  the  NYSE,  PSE  and  Phlx. 


I.  Self-ReguIatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  A  is 
the  text  of  proposed  amendments  to 
MSTC's  By-Laws  allowing  for  staggered 
terms  for  members  of  the  Board  of 
Directors. 

n.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nole  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(AJ Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  amendments  will  allow 
MSTC  to  stagger  its  Board  of  Directors 
Into  three  classes.  As  a  result.  MSTC 
will  be  able  to  elect  directors  for  three 
year  terms,  divided  into  three  classes. 
Currently  all  members  of  the  Board  of 
Directors  are  elected  annually.  This 
change  in  directors'  terms  is  made 
possible  by  recent  amendments  to  the 
Illinois  Business  Corporation  Act  (the 
"Act"),  under  which  MSTC  is 
incorporated.  The  additional 
amendments  are  of  a  technical  nature 
and  reflect  other  amendments  to  the 
Act.  The  approval  of  these  amendments 
is  requested  to  conform  MSTC's  By- 
Laws  to  the  amended  Act  and  to  allow 
greater  flexibility  In  managing  MSTC's 
affairs. 

The  proposed  amendments  are 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  fair  representation  of 
MSTC's  Participants  in  the  selection  of 
its  directors  and  the  administration  of 
its  affairs. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Securities  Trust 
Company  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 
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(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  9. 1965. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  13, 1985. 
Shiriey  E.  HolUs. 

Assistant  Secretory. 

(FR  Doc.  85-19760  Filed  8-16-85;  8:45  am) 

BILLING  CODE  M10-«1-M 


[RetoM*  No.  34-22324;  Flte  No.  SR-OCC- 
85-7] 

Seif-Regulatory  OrganizaHons;  the 
Options  Clearing  Corp.,  Order 
Approving  a  Proposed  Rule  Cttange 

The  Options  Clearing  Corporation 
("OCC")  on  May  29. 1985.  submitted  a 
proposed  rule  change  to  the  Commission 
under  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act ").  The 
Commission  published  notice  of  the 
proposal  to  solicit  pubhc  comment  on 
June  21. 1985  (SO  FR  25811).  No 
comments  were  received.  This  Order 
approves  the  proposal. 

OCC's  proposal  would  establish  a 
pilot  program  permitting  Clearing 
Members  to  deposit  escrow  receipts 
with  OCC  in  lieu  of  OCC  margin  on 
short  index  call  option  positions  carried 
for  customer  accoimts. '  OCC  currently 
does  not  accept  escrow  receipts  for 
index  option  margin  and  believes  that 
this  has  discouraged  broad  institutional 
participation  in  the  index  option 
markets. 

I.  Description. 

OCC's  proposal  would  amend  OCC 
Rule  1801,  which  currently  prohibits 
Clearing  Members  from  depositing  * 
escrow  receipts  for  index  option  margin. 
Under  amended  Rule  1601.  escrow 
receipts  could  be  deposited  only  for 
short  index  call  option  positions.'  The 
escrow  receipt  would  be  issued  by  a 
bank  or  trust  company  approved  by 
OCC  (the  "issuing  bank"  or  "bank") 
holding  an  escrow  deposit  for  the 
account  of  a  clearing  Member's 
customer.  Escrow  deposits  may  consist 
of  any  combination  of  cash,  cash 
equivalents,'  and  one  or  more  common 
stocks  listed  on  a  national  securities 
exchange  or  included  in  the  current  List 
of  Over-The-Counter  ("OTC")  Margin 
Stocks  published  by  the  FRB.* 


■  OCC's  proposal  coincides  with  several  similar 
exchange  propo«aU  approved  by  the  Commission 
concurrently  with  this  proposal.  See  Securities 
Exchange  Act  Release  No.  Z2323  (August  13. 1985] 
aproving  File  Nos.  SR-Amex-84-33.  SR-CBOE-84- 
28:  SR-NYSE-S4-35:  and  SR-Phlx-es-18  ("Exchange 
Order"). 

'  OCC  notes  that,  while  escrow  deposits 
theoretically  could  l>e  accepted  for  short  put  option 
positions,  there  appears  to  be  no  significant  demand 
for  that  at  present.  Also,  OCC's  processing  system 
currently  is  not  programmed  to  accept  escrow 
receipt  deposits  for  puts. 

'  Cash  equivalents  are  Hnancial  instruments 
meeting  the  requirements  of  \  Z20.8(a)(3)(ii)  of 
Regulation  T  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("FRB  ")  (12  CFR 
220.8(al(3)(ii)). 

*  Although  the  deposit  itself  need  not  include  any 
stocks,  under  the  form  or  escrow  receipt  to  be  used 
by  OCC  the  bank  would  be  required  to  maintain  a 
written  affirmation  from  the  customer  that  the 
customer  was  writing  options  against  a  diversifiad 
stock  portfolio. 


Under  the  terms  of  the  escrow  receipt 
to  be  used  by  OCC.  the  customer  on 
whose  behalf  a  Clearing  Member  makes 
a  deposit  authorizes  the  liquidation  of 
the  deposit  to  the  extent  necessary  to 
preform  the  issuing  bank's  obligations  to 
OCC.  Those  obligatios  arise  when  OCC 
certifies  to  the  bank  that  an  exercise 
notice  for  a  specified  number  of  index 
call  option  contracts  of  the  series 
covered  by  the  escrow  receipt  has  been 
assigned  to  the  customer's  accoimt  of 
the  Clearing  Member  that  deposited  the 
escrow  receipt.  The  bank's  obligations 
are  to  pay  to  OCC,  out  of  deposited 
property  or  its  proceeds,  an  amount  of 
cash  equal  to  the  product  of  (a)  the 
number  of  contracts  assigned  *  and  (b) 
the  exercise  settlement  amoimt  *  plus  all 
applicable  commissions  and  other 
charges.  All  deposited  property  not  paid 
to  OCC  imder  these  provisions  must 
remain  in  the  custody  of  the  bank  until 
released  by  OCC 

Amended  OCC  Rule  1801  would 
protect  OCC  against  the  decline  in  value 
of  deposited  property.  If  the  total  market 
value  ^  of  deposited  property  falls  under 
50  percent  of  the  product  of  (a)  the 
nimiber  of  option  contracts  covered  by 
the  deposit  and  (b)  the  aggregate  cunent 
index  value  of  the  imderiying  index. 
then  OCC  may  disregard  the  escrow 
receipt  and  require  margin  to  be 
deposited  to  cover  the  short  positions 
previously  covered  by  the  escrow 
receipt 

OCC's  proposal  also  would  make  a 
conforming  amendment  to  OCC  Rule  610 
to  exempt  from  OCCs  margin 
requirements  short  index  call  positions 
covered  by  escrow  deposits.  Other 
provisions  of  OCC  Ruie  610,  which 
governs  generally  the  deposit  of 
imderiying  securities  for  margin 
purposes,  would  apply  to  index  option 
escrow  receipts.* 


'  Up  to  the  number  of  contracts  covarad  by  tbe 
escow  receipt 

*  The  "exercise  settleinent  amoont"  is  the 
difference  between  the  aggregate  exenaae  prioa  aod 
the  aggregate  current  index  value.  See  OGC  Sal* 
1801  and  Article  XVa  OCCs  By-Laws. 

'  In  calculating  the  value  of  deposited  proparly. 
cash  equivalents  and  common  stocks  shall  tte 
valued  at  their  closing  sale  prices  (if  subioGt  to  last 
sale  reporting)  or  dosing  bid  prices  (if  not  aafaiad  to 
lest  sale  reporting)  on  the  day  value  is  calculated. 
However,  no  value  %vill  t>e  attributed  to  cash 
equivalents  thai  do  not  meet  the  FRfi's  Ragulatiaa  T 
requirements  or  to  common  stocks  that  are  no 
longer  Usted  on  a  national  securities  exchange  or 
included  in  the  FRB's  current  Ust  of  OTC  Marjin 
Stocks. 

Clearing  Meml>ers'  customers  woold  be  permitted 
to  substitute  qualified  property  for  pcopetty 
previously  included  in  an  escrow  deposit  if  the 
current  market  value  of  the  substituted  property  is 
at  least  as  great  as  the  property  replaced. 

*  For  example,  deposits  must  be  made  in 
accordance  with  appltcable  law  and  lust  be 
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OCC's  form  of  escrow  receipt  sets 
qualifications  for  banks  issuing  index 
option  escrow  receipts  and  establishes 
certain  obligations  of  banks  to  provide 
additional  safeguards  to  OCC.  Issuing 
banks  must  be  banks  or  trust  companies 
regulated  by  state  or  federal  authorities 
and  must  have  capital  stock  of  at  least 
$20,000,000.  The  banks  must  maintain 
custody  of  deposited  property  either  by 
holding  specific  certificates  or  by 
segregating  part  of  a  fungible  bulk  of 
securities  on  the  books  of  a  "financial 
intermediary"  under  the  Delaware 
Uniform  Commercial  Code.  The  banks 
must  certify  that  deposited  securities  are 
in  good  deliverable  form  or  that  the 
bank  has  unrestricted  power  to  put  them 
in  good  deliverable  form.  Banks  also 
must  certify  that  deposited  property  is 
qualified  under  amended  OCC  Rule  1801 
and  is  of  sufficient  market  value.  In  that 
regard,  each  issuing  bank  must  provide 
OCC  on  request  a  current  list  of  the 
contents  of  the  deposit  and  must  notify 
its  customer  and  request  that  the 
customer  supplement  the  deposit  if  its 
total  market  value  is  less  than  55 
percent  of  the  current  options  position 
value.  The  bank  also  must  notify  OCC  if 
the  total  market  value  of  the  deposit 
falls  to  less  than  50  percent  of  current 
position  value  (at  which  point,  OCC, 
under  OCC  Rule  1801.  will  disregard  the 
escrow  receipt  and  require  OCC  margin 
on  the  now  substantially  uncovered 
short  positions).  Finally,  the  depository 
may  not  subject  (or  permit  the  customer 
to  subject)  deposited  property  to  any 
lien  and  must  notify  OCC  promptly  of 
any  attempt  to  subject  the  property  to  a 
lien. 

IL  OCC's  Rationale 

OCC  believes  that  the  proposal  would 
foster  broader  institutional  participation 
in  the  index  options  markets.  In 
addition.  OCC  believes  that  the 
proposal's  limits  on  use  of  index  option 
escrow  receipts  provide  adequate 
protection  for  OCC  and  OCC's  Clearing 
Members  in  the  event  of  a  default  by  a 
Clearing  Member  or  its  customer.  OCC 
therefore  believes  that  the  proposal  is 
consistent  with  the  Act  in  general,  and 
in  particular  with  section  17A  of  the  Act. 

in.  Discussion 

For  the  following  reasons,  the 
Commission  agrees  with  OCC  that  the 
proposal  is  consistent  with  the  Act  and 
should  be  approved.  As  more  fully 
discussed  in  the  Exchange  Order,'  the 


Commission  agrees  with  OCC  that  the 
proposed  pilot  should  remove  an 
impediment  to  institutional  participation 
in  the  index  options  market.  The 
exchange  and  OCC  proposals,  taken 
together,  allow  OCC  Clearing  Members 
to  accept  and  deposit  with  OCC.  in  lieu 
of  OCC  margin,  escrow  receipts 
received  from  customers  {in  lieu  of 
customer  margin). 

The  Commission  believes  that  any 
program  substituting  for  OCC's  proven 
margin  requirements  must  be  structured 
carefully  to  protect  OCC's  financial 
integrity  in  the  event  of  a  default  by  an 
OCC  Clearing  Member  or  its  customer. 
In  light  of  the  safeguards  incorporated 
into  the  proposed  form  of  escrow 
receipts,  and  the  extensive  monitoring 
efforts  that  will  be  undertaken  during 
the  pilot  period,  the  Commission  is 
satisfied  that  OCC's  pilot  is  consistent 
with  OCC's  statutory  duties  to  safeguard 
funds  and  securities  in  its  custody  or 
control  or  for  which  it  is  responsible. 

The  Commission  notes  that  the  initial 
value  of  escrow  property  will  be  many 
times  greater  than  the  margin  OCC 
would  have  collected  under  OCC  Rule 
601,  ''and  that  banks  must  continuously 
monitor  the  value  of  deposited  property. 
While  OCC  need  only  be  notified  if  the 
value  of  deposited  property  falls  to  50% 
of  its  original  value,  the  Commission 
agrees  with  OCC  that  the  market  value 
of  property  initially  required  is  large 
enough  to  protect  OCC  against  most 
market  movements  with  respect  to 
deposited  property  or  the  index  in 
question.  Moreover,  upon  such  •• 

notification,  OCC  may  demand 
additional  margin. 

As  more  fully  described  in  the 
Exchange  Order,  the  exchanges  will- 
conduct  an  extensive  program  to 
monitor  the  use  of  escrow  receipts  and 
the  market  value  of  deposited 
property." The  exchanges  will  keep 
OCC  fully  informed  of  collected 
information  on  a  timely  basis  and  will 
notify  OCC  promptly  of  any  adverse 
information  concerning  the  escrow 
receipt  program.  The  Commission  is 
satisfied  that  these  monitoring  efforts 


delivered  to  OCC  or  withdrawn  from  OCC  ia 
•ccordanoa  with  »pecified  timeframet. 
*  See  note  1,  lupra. 


**OCC  Rule  eoi  requires  margin  essenUally  equal 
to  the  in-the-money  value  of  the  Clearing  Member's 
short  option  position,  plus  certain  minimum 
amounts.  Under  the  escrow  receipt  program,  the 
bank  would  hold  property  of  value  initially  at  least 
as  great  as  the  initial  index  option  position  value. 

"  The  Commission  understands  that  some  escrow 
receipts  may  not  be  deposited  with  OCC  During  the 
pilot,  however,  the  exchanges  will  collect  data  on 
all  index  option  escrow  receipts  (whether  or  not 
deposited  with  OCC).  Establishing  the  exchanges  as 
the  focal  point  for  monitoring  purposes  in  these 
circumstances  therefore  appears  to  be  an  efTicient 
allocation  of  resources.  Nevertheless,  the 
Commission  understands  that  OCC  and  the 
exchanges  will  coordinate  their  activitiet  and  will 
share  data  prompUy. 


should  give  adequate  warning  to  OCC  of 
any  developing  problems  in  the  escrow 
receipt  program,  especially  problems 
related  to  banks*  obligations  to  monitor 
the  value  of  deposited  property. 
Nevertheless,  the  Commission  expects 
OCC  to  take  whatever  steps  it 
determines  are  necessary  to  maintain  its 
financial  integrity,  including  exercising 
its  right  under  the  terms  of  the  proposed 
escrow  receipt  to  receive  accounts  of 
the  current  market  value  of  all  deposited 
property  at  any  time  from  each  bank. 

IV.  Conclusion 

In  conclusion,  the  Commission 
believes  that  OCC's  pilot  escrow  receipt 
program  should  encourage  broader 
institutional  participation  in  the  index 
options  market.  Furthermore,  the 
Commission  believes  that  OCC's 
proposed  rule  change  and  form  of 
escrow  receipt,  together  with  the 
proposed  exchange  monitoring  program, 
are  carefully  designed  to  provide 
adequate  safeguards  to  protect  OCC 
from  financial  loss  due  to  default  of  a 
Clearing  Member  or  its  customer. 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  OCC's  proposed  rule 
change  consistent  with  the  Act  and,  in 
particular,  with  section  17A  of  the  Act. 

Accordingly,  it  is  therefore  ordered, 
under  section  19(b)(2)  of  the  Act,  that 
the  proposed  rule  change  (SR-OCC-85- 
7)  be,  and  it  hereby  is,  approved. 

By  the  Cotmnission. 

Dated:  August  13, 1985. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
[PR  Doc.  85-19761  Filed  8-16-85;  8:45  amj 

MUINO  CODE  M10-01-M 


[Release  Na  34-22316;  Flit  No.  SR-OCC- 
85-8] 

Self-Regulatory  Organizations; 
Options  Clearing  Corp.;  Order 
Approving  Proposed  Rule  Change 

On  May  29, 1985,  the  Options  Clearing 
Corporation  ("OCC")  filed  a  proposed 
rule  change  with  the  Commission  under 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act").  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  July  8, 1985. »  The 
Commission  received  no  public 
comment  on  the  proposal.  This  Order 
approves  the  proposal. 

OCC's  proposal  amends  Article  VI, 
section  7  of  OCC's  By-Laws  and  section 
7  of  OCC's  Restated  Participant 
Exchange  Agreement  ("PEA").  The 
proposal  clarifies  the  responsibility  for 


•  so  FR  27881. 
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losses  resulting  from  a  Participant 
Exchange's  untimely  submission  of  a 
matched  trade  report  to  OCC. 

Under  OCC's  current  By-Laws.  OCC  is 
not  obligated  on  any  Exchange 
transaction  until  it  accepts  the 
transaction  *  and  such  acceptance  is 
subject  to  OCC's  prior  receipt  of  a 
matched  trade  report  reflecting  the 
transaction.'  OCC's  proposal  will 
amend  Article  VI.  section  7  of  its  By- 
Laws  to  clarify  that  OCC's  obligation  to 
accept  an  Exchange  transaction  is 
subject  to  receipt  a  matched  trade  report 
before  such  time  as  OCC  specifies.* 
Additionally,  the  proposal  will  provide 
that  OCC  will  not  be  obligated  to  any 
option  purchaser  or  writer  for  losses 
resulting  from  an  Exchange's  untimely 
filing  of  a  matched  trade  report  or  from 
any  error  in  a  matched  trade  report  as 
filed. 

OCC's  proposal  also  will  amend 
section  7  of  the  PEA.  This  section 
currently  provides  that  a  Participant 
Exchange's  obligation  to  indemnify  OCC 
for  losses  resulting  from  untimely 
reports  does  not  apply  to  a  delay  caused 
by  a  Clearing  Member  in  the  filing  of 
trade  information  with  the  Exchange. 
Under  OCC's  proposal,  this  provision 
will  be  deleted. 

OCC  believes  that  the  proposed  rule 
change  is  necessary  because  a 
Participating  Exchange's  failure  to 
submit  a  timely  matched  trade  report  to 
OCC  could  expose  Clearing  Members  to 
financial  loss.  If  OCC  delays  its  nightly 
processing  to  accommodate  receipt  of 
an  untimely  report,  OCC  might  be 
unable  to  deliver  its  own  reports  to 
Clearing  Members,  including  assignment 
notices,  until  after  the  opening  of  trading 
on  the  day  after  trade  date.  In  this 
situation.  Clearing  Members  carrying 
cash-settled  options  could  incur  losses.* 
Alternatively,  if  OCC  proceeds  with  its 
nightly  processing  before  receiving  the 
untimely  report,  exercise  notices  for 
long  positions  opened  on  the  previous 
day  would  be  rejected  by  OCC  because 
those  positions  would  not  yet  appear  on 


«  OCC  By-Law  Article  VI.  section  5. 

'  OCC  By-Law  Article  VI.  section  7. 

*  The  PEA  provides  that  each  Exchange  must 
submit  to  OCC  a  daily  report  of  matched  trades 
prior  to  such  lime  as  OCC  may  prescribe,  which  will 
not  be  earlier  than  7:00  p.m.  Central  time  on  trade 
date.  OCC  requires  Participant  Exchanges  to  submit 
those  reports  to  OCC  by  1:00  a.m.  Central  time  the 
day  after  trade  date. 

'  For  example,  when  the  short  leg  of  an  index 
option  spread  is  assigned,  the  assigned  Clearing 
Member  is  exposed  to  market  risk  on  the  long  leg 
until  that  leg  is  closed  out  or  until  the  short  leg  is  re- 
opened. If  that  Clearing  Member  is  not  notified  of 
the  assignment  until  after  the  opening  of  trading  on 
the  next  day.  it  could  sustain  a  loss  on  the  long  leg  if 
the  market  moves  adversely  between  the  opening 
end  the  time  when  the  Clearing  Member  learns  of 
the  assignment.  .     .    .     - 


OCC's  books.  When  OCC  subsequently 
processes  the  untimely  report,  holders' 
long  positions,  instead  of  being 
exercised,  would  remain  open  and. 
consequently,  would  be  subject  to 
market  risk."  Conversely,  because  OCC 
would  have  no  record  of  closing 
purchases,  exercise  notices  might  be 
assigned  to  short  positions  that  the 
writers  had  attempted  to  close.  Thus, 
when  the  late  report  is  processed,  the 
closing  purchases  would  be  converted  to 
opening  purchases  which  entail  market 
risk. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  in  that  it  promotes  the 
safeguarding  of  securities  and  funds  in 
OCC's  custody  or  for  which  OCC  is 
responsible.  OCC  believes  that  the 
proposal  will  protect  OCC  against 
potential  financial  exposure  from  events 
over  which  OCC  has  no  control. 

For  the  following  reasons,  the 
Commission  agrees  with  OCC  that  the 
proposal  is  consistent  with  the  Act  and. 
in  particular,  section  17A  of  the  Act  and 
should  be  approved.  The  Commission 
agrees  with  OCC  that  it  is  inequitable  to 
expose  OCC  and  OCC  Clearing 
Members  to  financial  loss  as  a  result  of 
a  Participating  Exchange's  failure  to 
submit  timely  matched  trade  reports  to 
OCC  or  a  result  of  an  error  in  a  matched 
trade  report.  The  Commission  therefore 
agrees  with  OCC  that  it  is  appropriate 
for  OCC  to  limit  this  exposure  by 
clarifying  the  responsibility  for  losses 
resulting  from  a  Participant  Exchange's 
untimely  submission  of  a  matched  trade 
report. 

In  addition,  the  Conmiission  believes 
it  appropriate  for  OCC  to  reduce  the 
chances  of  delayed  nightly  processing  or 
timely  nightly  processing  of  incomplete 
trade  data  that  frustrates  Clearing 
Member  expectations.  The  proposal 
should  help  to  ensure  that  OCC  can 
deliver  its  own  reports  to  Clearing 
Members  based  on  complete  matched 
trade  data  before  opening  of  trading  on 
the  day  after  trade  date,  thus  eliminating 
Clearing  Members'  exposure  to  the 
types  of  risks  discussed  above.  The 
Commission  therefore  agrees  with  OCC 
that  the  proposal  should  assure  the 
safeguarding  of  securities  and  funds  in 
OCC's  custody  or  control  or  for  which  it 
is  responsible.  Moreover,  the 
Commission  believes  that  the  proposal 
should  promote  the  prompt  and  accurate 
clearance  and  settlement  of  options 
transactions. 


*  That  risk  would  be  substantial  to  holders  of 
options  on  equity  securities  that  were  the  subject  of 
a  tender  offer  when  the  previous  day  was  the 
expiration  date  of  that  otter. 


It  is  therefore  ordered,  under  section 
19(bK2)  of  the  Act.  that  the  proposed 
rule  change  (SR-OCC-85-8)  be.  and  it 
hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  E.  HoUia. 
Assistant  Secretary. 
|FR  Doc.  85-19762  Filed  8-16-85:  8:45  am) 

BILUNC  CODE  WIO-OI-M 

[RetMM  No.  34-2231S;  FN*  No.  SR-PSE- 
•5-21] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Pacific 
Stocic  Excfiange,  Inc.,  fMatirtg  to  the 
Addition  of  New  Rules  Designed  to 
Regulate  the  Accessibility  of  Floor 
Facilities  to  Non-Registered  Persons 
and  Visitors 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(L)(l).  notice  is  hereby  given 
that  on  August  2. 1965.  the  Paciflc  Stock 
Exchange.  Inc.,  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  D. 
and  III  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rules  to  further  define 
and  limit  the  accessibility  of  PSE  floor 
facilities  to  only  duly  authorized  and 
registered  visitors  and  persons  is 
designed  to  prevent  unauthorized 
persons  from  making  trades  or 
improperly  influencing  the  mariket. 
Those  rules  make  the  member  or 
member  organization  responsible  for  the 
actions  of  the  non-registered  person  so 
that  any  action  by  that  unauthorized 
person  can  be  held  against  the  member. 

II.  Self-Regulatory  Organizatioo's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
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most  signincant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  nJes  were  designed  fo 
enhance  the  ability  of  the  PSE  to 
adequately  monitor  and  protect  the 
general  trading  public  by  allowing  it  ot 
adequately  insure  that  the  PSE  trading 
facilities  will  only  be  utilized  by 
registered  and  approved  persons.  They 
will  fit  in  with  already  existing  rules 
regulating  the  use  of  floor  facilities  to 
members  and  properly  authorized 
personnel.  In  this  manner  they  comply 
with  the  requirements  of  sections  6  and 
llA  of  the  Securities  Exchange  Act  of 
1934. 

(B)  Self-Reguhtory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  Comments  on  the  Proposed 
Rule  Change  Received  from  Members, 
Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunisaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Ends  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  maicing  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  at  450  Fifth  Street  NW., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 


rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  9, 1985. 

For  the  Conunission  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Dated:  August  12. 1985. 
Shirley  E.  HoUis, 

Assistant  Secretary. 

(FR  Doc.  85-19763  Filed  8-16-85:  8:45  am) 

BHJJNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Regfon  IX— San  Diego  Advisory 
Coundi;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Diego,  will  hold  a  public  meeting 
at  9:00  a.m.,  on  September  5, 1985,  in  the 
Federal  Building,  880  Front  Street.  San 
Diego.  California  9218a  Room  4-8-29,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration  and 
others  attending. 

For  futher  information,  write  or  call 
George  P.  Chandler.  Jr..  District  Director, 
U.S.  Small  Business  Adminstration.  880 
Front  Street.  Room  4-S-29.  San  Diego, 
California  92188,  (619)  293-5430. 

Dated;  August  12. 1965. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
(FR  Doc.  85-19686  FUed  8-16-e5;  8:45  am) 
MLiMO  coot  stas-ai-M 


Region  IX— Honolulu  Advisory 
Council;  Public  Meeting 

The  U.S  Small  Business 
Administration  Region  K  Advisory 
Council,  located  in  the  geographical  area 
of  Honolulu.  Hawaii,  will  hold  a  public 
meeting  at  9:00  a.m.,  on  Wednesday, 
September  18. 1985.  in  the  Prince  Kuhlo 
Federal  Building,  300  Ala  Moana 
Boulevard.  Conference  Room  7325  (7th 
Floor).  Honolulu.  Hawaii,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration  and  others  attending. 


For  further  information,  write  or  call 
David  K.  Nakagawa.  District  Director, 
U.S.  Small  Business  Adminstration,  300 
Ala  Moana  Boulevard,  Room  2213. 
Honolulu,  Hawaii  96850,  (808)  546-8950. 

Dated;  August  12. 1985. 
Jean  M.  Nowali, 

Director  Office  of  Advisory  Councils. 
[FR  Doc.  85-19684  Filed  8-16-S5;  a-45  am) 

BILLINO  CODE  M25-01-M 


Las  Vegas  District  Advisory  Council; 
Public  Meeting 

The  Small  Business  Administration. 
Las  Vegas  District  Advisory  Council  will 
hold  a  public  meeting  on  September  17, 
1985,  at  the  Small  Business 
Administration  Office.  located  at  301 
East  Stewart  Avenue,  Downtown 
Station,  Post  Office.  3rd  Floor.  Las 
Vegas.  Nevada,  from  10:00  a.m.  to  12:00 
noon,  to  discuss  such  matters  as  may  be 
presented  by  Council  members,  staff  of 
the  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Elizabeth  Sutton,  Secretary  for  Advisory 
Council,  U.S.  Small  Business 
Administration,  301  East  Stewart.  Post 
Office  Box  7527,  Las  Vegas,  Nevada 
89125,  or  call  (702)  388-6611. 

Dated:  August  9. 1985. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
(PR  Doc.  85-19685  Filed  8-16-85;  8:45  am) 

BILLING  CODE  SOIS-OI-M 


Concord  District  Advisory  Council; 
Public  Meeting 

The  Small  Business  Administration. 
Concord  District  Advisory  Council  will 
hold  a  public  meeting  at  10:00  A.M.. 
Thursday.  September  5, 1985,  in  the 
Concord  National  Bank  Board  Room, 
Concord  National  Bank,  42  N.  Main  and 
Warren  Streets.  Concord,  New 
Hampshire,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
William  Phillips,  U.S.  Small  Business 
Administration,  55  Pleasant  Street. 
Concord,  New  Hampshire  033O1,  (603) 
224-4041. 

Dated:  August  7. 1985. 
Jean  M.  Nowak, 

Director.  Office  (^Advisory  Councils. 
[FR  Doc  85-19683  Filed  8-16-85;  8:45  am] 

BtLLINQ  COOC  M2S-01-M 
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[Ucense  No.  03/03-0177] 

Erie  Small  Business  Investment  Co.; 
issuance  of  a  Small  Business 
Investment  Company  Ucense 

On  May  30. 1985.  a  notice  was 
published  in  the  Federal  Register  (50  FR 
23097)  stating  that  an  application  has 
been  filed  by  Erie  Small  Business 
Investment  Company  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1985))  for  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  June  30, 1985.  to  submit 
their  comments  to  SBA^  No  comments 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  03/03-0177  on  July 
19. 1985,  to  Erie  Small  Business 
Investment  Company  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  12, 1985. 
Robert  G.  linelierry, 

Deputy  Associate  Administrator  for 

Investment. 

[FR  Doc.  85-19678  Filed  8-16-85:  8:45  am] 

B4LUNG  CODE  MSft-OI-M 


( License  No.  02/02-0452] 

NPD  Capital,  Inc.;  Ucense  Surrender 

Notice  is  hereby  given  that  NPD 
Capital.  Inc..  375  Park  Avenue,  New 
York,  New  York  10152.  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958.  as 
amended  (the  Act).  NPD  Capital,  Inc. 
was  licensed  by  the  Small  Business 
Administration  on  March  21, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  July  31, 
1985,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  12, 1985. 
Rol>ert  G.  Lineberry. 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  85-19679  Filed  8-16-85;  8:45  am] 

BILUNQ  COOE  MOS-OI.*! 


(Application  No.  09/09-5303] 

Princeton  Finance  Co.;  Application  for 
Ucense  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102(1985))  by  Princeton 
Finance  Company,  1605  W.  Olympic 
Boulevard,  Suite  972,  Los  Angeles. 
California  90015  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958  (the  Act),  as 
amended  (15  U.S.C.  661  et  seq.). 

The  proposed  officers,  directors,  and 
shareholders  of  the  Applicant  are  as 
follows: 


Percent- 

Nam* 

TWeor 
falabonship 

ageol 
owned 

Albert  J.  Robitotta.  554  8th 

General  Manager... 

0 

Street     Hermosa     Beach. 

CA  90254 

Ar)thony  La*  Sinskey.   1229 

Oiractor. 

90 

Grandwew  Drive.  Glendate, 

Prttsktefit 

CA 

Shanny   Lae   Sinskey.    1229 

Chwl  Financ«l 

10 

Grandview  Drive.  GlerKlale. 

Offloar. 

CA  91202. 

StcnUttf. 

Chu)-Ho  Kim.  2740  Kerming- 

0 

lon    Orrve.    Gterxtale,    CA 

91206 

ChcMCyun  Rt>a  Stnskey.  285 

Director „„. 

0 

CofTwnonwealth       Averua, 

Boston.  MA  02115. 

The  Applicant  will  begin  operations 
with  a  papitalization  of  $1,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  California.  As 
a  small  business  investment  company 
under  Section  301(d)  of  the  Act,  the 
Applicant  has  been  organized  and 
chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Act  and  will  provide  assistance  solely  to 
small  concerns  which  will  contribute  to 
a  well  balanced  national  economy  for 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 


Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment  Small  Business 
Administration.  1441  "L"  Street  NW.. 
Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circiilation  in 
the  Los  Angeles.  California  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  August  8. 1985. 
Robert  G.  lineberry. 
Deputy  Associate  Administrator  for 
Investment 
[FR  Doc.  85-19680  Filed  B-16-B5: 8:45  am] 

WLUNQ  CODE  MOS-OI-M 


[Application  No.  09/09-5364] 

United  Hnance  and  investment  Co^ 
Application  for  Ucense  to  Operate  as 
a  Small  Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1985))  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  (15  U.S.C.  661  eL 
seq.)  and  the  Rules  and  Regulations 
promulgated  thereunder. 

Applicant-  United  Finance  and 
Investment  Company. 

Address:  327  W.  Main  Street 
Alhambra,  California  91801. 

The  proposed  officers,  directors,  and 
shareholders  of  the  Applicant  are  as 
follows: 


Name 

Poaiaon 

su: 

Peter  Lee  Tri.  327  W.  Main 

Qiainiian  o)  aia 

20 

StiBM.  Alhambra.  CaMomia 

Btmd. 

94801 

Tran  Oui  Thaa  1050  Ovar- 

PtmOmt/Oneia- 

S 

kxA  Road,  eertdey.  Cafetor- 

nia0470e 

LOUS    Oang.    573    OTarral 

Secraury/ 

2.S 

Street.  Sao  Francisco.  Cali- 

Traaauiar/ 

lorraa  94102. 

Oiraclor. 

The  Applicant  will  begin  operatings 
with  $1,000,000  in  private  capital,  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  California. 

As  a  small  business  investment 
company  under  Section  301(d)  of  the 
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Act.  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Act  and  will  provide  assistance  solely  to 
small  concerns  which  will  contribute  to 
a  well  balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment.  Small  Business 
Administration,  1441  'L"  Street  NW., 
Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Alhambra,  Cedifomia  area. 

(Catalog  of  Federal  Domegtic  Assiatance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  August  B,  198S. 
Robert  G.  LitMborry. 

Deputy  Associate  AdminJatratorfbr 
Investment 

(FR  Doc.  19681  Filed  8-16-«5;  8:45  am) 
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(DMiaration  of  Disastor  Loan  Ar«a  No. 

2196] 

Declaration  of  Economic  Injury 
DIaaater  Loan  Area;  Wyoming 

As  a  result  of  the  Presidents  major 
disaster  declaration  on  August  7, 1985, 1 
find  that  Laramie  County  constitutes  a 


disaster  loan  area  because  of  damage 
resulting  from  severe  storms,  hail,  and 
flooding  beginning  on  August  1, 1985. 
Eligible  persons,  firms  and  organizations 
may  file  applications  for  loans  for 
physical  damage  until  the  close  of 
business  on  October  7,  1985.  and  for 
economic  injury  until  May  7. 1986.  at:  - 
Disaster  Area  4  Office.  Small  Business 
Administration.  77  Cadillac  Drive.  Suite 
158.  Sacramento.  California  95825;  or 
other  locally  announced  locations. 
The  interest  rates  are: 

percent 

Homeowners  with  credit  available 
elsewhere „ 8.000 

Homeowners  without  credit  avail- 
able elsewhere 4.000 

Businesses  with  credit  available 
elsewhere _ g.ooo 

Businesses  without  credit  available 
elsewhere 4.000 

Businesses  (EIDL)  without  credit 
available  elsewhere 4.000 

Other  (Non-profit  organizations  in- 
cluding charitable  and  religious 
organizations] „...     11.125 


The  number  assigned  .to  this  disaster 
is  219606  for  physical  damage  and  for 
economic  injury  the  number  is  631800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006.] 

Dated:  August  8. 1985. 
Bernard  KuKk. 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  85-19682  FUed  8-16-«5;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

(Summary  NoUc*  No.  PE-65-21) 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Diapocltions  of 
Petitions  laaued 

aqency:  Federal  Aviation 
Administration  (FAA).  DOT. 

PETmoNS  FOR  Exemption 


action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  August  29. 1985. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No. ,  800 

Independence  Avenue.  SW.. 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204),  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591:  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC,  on  August  13. 
1985. 

John  H.  Caacady. 

Assistant  Chief  Counsel.  Regulations  and 
Enforcement  Division. 


OodMt 
No 

PMtofwr 

Description  cH  ratiet  MugM 

24346-1 

imoitm _ 

ANoes 

14  CFR  91.303... 

14  CFR  fli  303 

24740 

To  liow  petitioiwr  to  operate  low  Slag*  l  DC-«-54F  avatf  urMI  husNots  are 
raialaa. 

To  Uom  pMMoner  to  operate  one  Stage  1  DC-S-56  arcraft  unM  huehkits  are 
nctalad. 

(FR  Doc.  85-19804  FUed  8-10-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Informatioa  CoUectlon 
Requirements  Submitted  to  0MB  for 
Review 

Datsd:  August  12. 1985. 

The  Department  of  Treasury  has 
submitted  the  foUowing  public 
informatioa  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureau(8)). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Of&cer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7221, 1201  Constitution 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New 
Form  Number  None 
Type  of  Review:  New 
Title:  Survey  of  Tax  Practitioners 
OMB  Number  1545-0227 
Form  Number  IRS  Form  6251 
Type  of  Review:  Revision 
Title:  Alternative  Minimum  Tax 
Computation 

OMB  Number  1545-0034 

Form  Number  IRS  Forms  942  and  942PR 

Type  of  Review:  Extension 

TitJe:  Employer's  Quarteriy  Tax  Return 
for  Household  Employees  Planiiia 
Para  la  Declaracion  Trimestral  Del 
Patrono  de  Empleados  Domesticos — 
la  Contribucion  FICS  (PJL) 

OMB  Number  1545-0086 

Form  Number  IRS  Form  1040C 

Type  of  Review:  Revision 

Title:  U.S.  and  Departing  Alien  Income 
Tax  Retiun 

OMB  Number  1545-0153 

Form  Number  IRS  Form  3206 

Type  of  Review:  Revision 

Tide:  information  Statement  by  United 
Kingdom  Withholding  Agents  Paying 
Dividends  from  United  States 
Corporations  to  Residents  of  the  U.S. 
Certain  Treaty  Countries 

OMB  Number  1545-0072 

Form  Number  IRS  Form  2119 

Type  of  Review:  Revision 

TitJe:  Sale  or  Exchange  of  Principal 
Residence 

OMB  Number  1545-0069 
Form  Number  IRS  Form  1040NR 


Type  of  Review:  Revision 
Title:  U.S.  Nonresident  Alien  Income 
Tax  Return 

Clearance  Officer:  Garrick  Shear  (202) 
566-6150,  Room  6171, 1111 
Constitution  Avenue,  NW., 
Washington,  DC  20224 

OMB  Reviewer  Robert  Neal  (202)  395- 
6880.  Office  of  Management  and 
Budget,  Room  3206,  New  Executive 
Office  Building,  Washington.  DC  20503 

Bureau  of  the  Public  Debt 

OMB  Number  1535-0005 

Form  Number  PD  3253 

Type  of  Review:  Extension 

Title:  Exchange  Subscription  for  United 
States  Savings  Bonds  of  Series  HH 

Clearance  Officer  Peter  Laugesen  (202) 
376-4902,  Bureau  of  the  Public  Debt, 
Room  445,  999  E.  Street,  NW., 
Washington,  DC  20226 

OMB  Reviewer  Robert  Neal  (202)  395- 
6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503 

JoMpli  F.  Maty, 

Departmental  Reports  Management  Office. 

[FR  Doc.  85-19766  Filed  8-lS-65i  &45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  tiie  fono*ving 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  of  Authority  of  June  27, 1985 
(50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "300  Years  of 
German  Painting  and  Drawing" 
(included  in  the  list '  filed  as  a  part  of 
this  determination)  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  between  the  Wallraf-Richartz 
Museum  of  Cologne,  and  the 
Smithsonian  Institution  Traveling 
Exhibition  Service  (SITES)  of 
Washington,  DC.  I  also  determine  that 


■  An  itemized  list  of  objects  included  in  the 
exhibit  is  filed  as  part  of  the  original  document. 


the  temporary  exhibition  or  display  of 
the  listed  exhibit  objects  at  the 
Indianapolis  Museum  of  Art  beginning 
on  or  about  September  10, 1985,  to  on  or 
about  November  3, 1965;  the  Sunrise 
Museum  and  Foundation  in  Charleston, 
West  Virginia,  beginning  on  or  about 
November  23, 1985,  to  on  or  about 
January  5. 1986;  the  Chrysler  Museum  in 
Norfolk.  Virginia,  beginning  on  or  about 
January  25, 1966,  to  on  or  about  March  91, 
1986;  the  Center  for  the  Fine  Arts  ia 
Miami,  Florida,  beginning  on  or  about 
March  29, 1986,  to  on  or  about  May  18. 
1986;  and  the  Santa  Barbara  Museum  of 
Art  in  California,  beginning  on  or  about 
June  7, 1986,  to  on  or  about  July  18. 1988. 
is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Fedecai 
Register. 

Dated:  August  13. 1985. 
Thomas  E  Harvey. 

General  Counsel  and  CongresmioiHti  Lktiaoit. 
[FR  Doc  85-19806  Piled  8-1S-85;  8:45  am) 
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VETERANS  ADMINISTRATION 

Advisory  Committee  on  neadjustment 
Problema  of  Vietnam  Veterane; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
Readjustment  Problems  of  Vietnam 
Veterans  will  be  held  in  the  Omar 
Bradley  Conference  Room,  of  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue,  NW,  Waahingtoo.  HC 
2042a  on  September  12  and  13, 1985. 
Both  meetings  will  begin  at  9  aon.  and 
conclude  at  4:30  p.m. 

These  meetings  will  be  open  to  the 
public  to  the  seating  capacity  of  the 
room.  Anyone  having  questions 
concerning  the  meebngs  may  contact 
Mr.  Edward  Lord,  Associate  Director  for 
Administration  and  Development. 
Readjustment  Counseling  Service. 
Veterans  Administration  Central  Office. 
at  phone  number  202/309-54191 

Dated:  August  IS,  198&. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanes, 
Committee  Management  Office. 
(FR  Doc.  85-19722  Filed  8-16-85:  a-45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  SO.  No.  leo 
Monday.  August  19.  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub    L   94-409)  5  U.S.C.  552b(e)(3) 


CONTENTS 

Items 
Federal  Deposit  Insurance  Corpora- 
tion   „ 1 

Federal  Reserve  System 2 

Synthetic  Fuels  Corporation 3 

1 

feoeral  deposit  msurance 
cohpomatkm 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  1:15  p.m.  on  Wednesday.  August  14, 
1985.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  adopt  a  resolution 
making  funds  available  for  the  payment 
of  insured  deposits  in  State  Bank  of 
Herndon.  Kansas.  Hemdon.  Kansas, 
which  had  been  closed  by  the  State 
Bank  Commissioner  for  the  State  of 
Kansas  on  Wednesday.  August  14. 1985. 

At  that  same  meeting,  the  Board  also 
considered  a  personnel  matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi.  acting  in  the  place  and  stead 
of  Director  H.  Joe  Selby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(2).  (c)(6).  (c)(8). 


(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c)(2).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  August  14. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Rofainsoo. 

Executive  Secretary. 

(FR  Doc.  85-19862  Filed  8-15-85;  3:32  pm) 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  IChOO  a.m.,  Thursday 
August  22. 1985. 

MACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
MV.,  Washington  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R  Coyne. 
Assistant  to  the  Board  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  14. 1985. 
WillMm  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  85-19781  Filed  8-14-85:  4:45  pm] 
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SYNTHETIC  FUELS  CORPORATION 

Meeting  of  the  Board  of  Directors 


summary:  Interested  members  of  the 
public  are  advised  that  a  meeting  of  the 
Board  of  Directors  of  the  United  States 
Synthetic  Fuels  Corporation  will  be  held 
at  the  time,  date  and  place  speciHed 
below.  This  public  annotmcement  is 
made  pursuant  to  the  open  meeting 
requirements  of  section  li6{f)(l)  of  the 
Energy  Security  Act  (94  Stat.  ,611.  637:  42 
U.S.C.  8701.  8712(f)(1)  and  section  4  of 
the  Corporation's  Statement  of  Policy  on 
Public  Access  to  Board  meetings.  During 
the  meeting,  the  Board  of  Directors  will 
consider  a  resolution  to  close  the 
meeting  pursuant  to  Article  II,  section  4 
of  the  Corporation's  By-laws,  section 
116(f)  of  the  said  Act  and  Sections  4  and 
5  of  the  said  policy. 

Open  Session 

I.  Call  to  Order — Chairman's  Opening 

Remarks 

II.  Board  Minutes 

III.  Consideration  of  Appendices  to  the 

Comprehensive  Strategy  Report 

IV.  Review  of  Pre-Qualification  Proposals  in 

Eastern  Coal  Solicitation 

V.  Negotiation  Update  on  letter  of  Intent 

Projects 

VI.  Consideration  of  Fourth  General 

Solicitation  Projects 

VII.  Resolution  to  Close  Meeting 

Closed  Session 

V'lll.  Consideration  of  Negotiation  Strategies 
IX.  Personnel  Evaluations 

TIME  AND  date:  1:00  p.m.,  August  21, 

1985. 

place:  2121  K  Street,  NW..  Room  503. 

Washington,  DC,  20586. 

PERSON  TO  CONTACT  FOR  MORE 

INFORMATION:  If  you  have  any  questions 
regarding  this  meeting,  please  contact 
Ms.  Karen  Hutchison,  Director-Media 
Relations,  at  (202)  822-6455. 

Dated:  August  15. 1985. 
United  States  Synthetic  Fuels  Corporation. 
March  Colemen, 

Assistant  General  Counsel-Corporate  and 
Litigation. 

(FR  Doc.  85-19851  Filed  8-15-85;  2:46  pgi] 
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Office  of  tiie  Secretary 

14  CFR  Part  221 

Filing,  Posting  and  Publishing  of  Tariffs 
by  Air  Carriers,  and  Foreign  Air  Carriers; 
Advance  Notice  of  Proposed  Rulemakirtg 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttte  Secretary 

14  CFR  Part  221 

[Docket  Na  43343;  Notic*  85-10) 

Filing,  Posting  and  Publishing  of 
Tariffs  by  Air  Carriers  and  Foreign  Air 
Carriers 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  Sections  403  and  1601  of  the 
Federal  Aviation  Act  of  1958,  as 
amended  (the  Act),  require  all  U.S.  and 
foreign  airlines  providing  scheduled 
international  air  service  to  or  from  the 
United  States  to  file  tariff  documents 
with  DOT  specifying  the  prices,  terms, 
and  conditions  of  that  service.  Once 
approved  by  the  respective  government 
aviation  authorities  under  the 
procedures  set  forth  in  bilateral  aviation 
agreements  and  Federal  statutes,  the 
published  tariffs  are  legally  binding 
documents.  In  addition,  under  section 
403  of  the  Act  and  Subpart  N  of  Part  221 
of  our  Regulations  (14  CFR  221),  each 
airline  is  required  to  post  a  copy  of  its 
proposed  and  currently  effective  tariffs 
at  each  of  its  sales  locations. 

The  paper  tariff  system  has  remained 
virtually  unchanged  since  its 
establishment  in  1938.  Currently,  DOTs 
Tariffs  Division  receives  more  than  500 
tariff  pages  per  day,  containing 
approximately  25,000  changes  in 
passenger  fares,  cargo  rates,  rules  and 
related  tariff  material.  Airlines  and  their 
tariff  agents  already  utilize  advanced 
computer  and  telecommunications 
technologies  to  communicate  with  each 
other  and  to  produce  the  paper 
documents.  DOT  is  considering  possible 
amendment  of  its  regulations  to  allow 
U.S.  air  carriers,  foreign  air  carriers,  and 
their  agents  to  file  international  tariffs 
electronically,  and  to  make  tariff 
information  available  to  the  public  at 
each  sales  location  in  an  electronic 
format.  This  would  not,  however,  relieve 
the  airlines  of  their  obligation  to  furnish 
a  printed  copy  of  the  contract  to  the 
shipper  or  passenger,  on  request. 

This  notice  asks  for  comments  from 
the  industry  and  the  public  on  the 
potential  costs  and  benefits  of 
conversion  to  a  computerized  tariff 
system,  possible  ways  that  industry  and 
government  could  cooperate  in 
developing  an  automated  system,  and 
the  impact  that  automation  may  have  on 
tariff  filing  and  review  procedures  and 
the  aviation  industry. 
DATES:  Comments  should  be  received  by 
November  18, 1985. 


ADDRESS:  Comment  should  be  sent  to 
Docket  Clerk,  C-55,  Docket  43343. 
Department  of  Transportation,  Room 
4107, 400  7th  Street  SW.,  Washington. 
O.C.  20590.  Comments  will  be  available 
for  review  by  the  public  a»  this  address 
from  9:00  a.m.  through  5:00  p.m..  Monday 
through  Friday.  Persons  wishing 
acknowledgment  of  their  comments 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  docket  clerk  will  time 
and  date-stamp  the  card  and  return  it  to 
the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 

Desta  McDowell  or  Tom  Moore.  Tariffs 
Division.  Office  of  Aviation  Operations, 
P-44.  Department  of  Transportation.  400 
7th  Street  SW.,  Washington,  D.C.  20590, 
(202)  472-5573. 

SUPPLEMENTARY  INFORMATION: 
Background 

When  DOT  inherited  the  Civil 
Aeronautics  Board's  (CAB)  international 
aviation  functions,  it  also  inherited  an 
avalanche  of  paper  known  as  the 
international  tariff  filing  system.  As 
required  by  the  Act  and  international 
aviation  agreements,  both  U.S.  and 
foreign  airlines  must  file  their 
international  passenger  fares,  cargo 
rates,  and  related  rules  with  DOT  for 
approval  prior  to  implementation.  DOT 
is  responsible  for  reviewing  all  proposed 
international  fares,  rates,  and  rules, 
determining  whether  they  should  be 
suspended  or  disapproved,  certifying  the 
accuracy  of  the  tariffs,  negotiating  fares, 
rates,  and  rules  with  foreign 
governments,  and  maintaining  the  public 
tariff  files. 

All  of  this  is  now  done  manually,  with 
an  antiquated  paper  filing  and  review  . 
system  that  dates  back  to  1938. 
Although  the  major  airlines  and  tariff 
filing  agents  have  computerized  their 
tariff  data  systems,  DOT  has  not.  As  a 
result,  airlines  are  often  in  the  position 
of  converting  computerized  fare  and  rate 
data  back  into  printed  form  for  the  sole 
purpose  of  meeting  the  statutory  filing 
requirements.  The  industry  is  now 
spending  at  least  $5  million  a  year  to 
produce,  file,  and  distribute  paper  tariff 
documents.  DOT  is  spending  more  than 
half  a  million  dollars  a  year  just  to 
process  the  paper. 

The  tariff  volume  is  enormous;  there 
are  more  than  one  million  currently 
effective  international  fares,  rates,  and 
rules  on  file  at  DOT.  and  the  Office  of 
Aviation  Operations  is  reviewing  new 
filings  at  the  rate  of  more  than  500  pages 
a  day.  Since  1980.  the  number  of  pages 
filed  has  increased  at  an  average  rate  of 
four  percent  a  year.  That  trend  is  likely 
to  continue,  as  price  competition 


continues  to  develop  in  international 
aviation  markets.  The  more  competitive 
the  market,  the  more  rapid  the  pace  of 
tariff  filings,  as  airlines  jockey  for 
market  position. 

In  1984,  the  CAB  Tariffs  Division 
handled  almost  130,000  new  tariff  pages, 
reflecting  fare,  rate  and  rule  changes  by 
more  than  100  U.S.  and  foreign  airlines. 
At  DOT  in  the  first  six  months  of  1985, 
the  filing  volume  reached  76,000  pages — 
a  19  percent  increase  over  the 
comparable  period  in  1984.  The  volume 
of  international  aviation  tariffs  is 
quickly  approaching  the  point  where 
manual  tariff  processing  at  DOT  will  be 
urunanageable  without  major  staff 
increases. 

The  system  has  become  expensive 
and  unwieldy  for  the  airlines  as  well, 
since  they  must  print,  file,  and  distribute 
a  complete  page  of  tariff  data,  printed 
on  two  sides,  whenever  a  single  item  on 
a  page  is  changed.  Tariff  publishers  now 
charge  an  average  preparation,  printing, 
and  handling  fee  of  approximately 
$45.00  per  side  to  product  a  tariff  page. 
With  the  accelerated  rate  of  filings  in 
competitive  markets,  tariff  production 
and  distribution  have  become  significant 
expense  items  for  many  airlines  and  a 
considerable  administrative  burden. 
Although  DOT  has  adopted  special 
expedited  tariff  procedures  in  an 
attempt  to  handle  the  enormous  flow  of 
filings  as  promptly  as  possible,  the 
continuation  of  a  paper  tariff  system 
imposes  a  substantial  expense  and  an 
increasing  regulatory  burden  on  the 
aviation  industry. 

Handling  massive  data  banks  like 
this,  with  a  constant,  rapid  flow  of 
changes  and  revisions,  is  precisely  what 
computers  are  designed  to  do.  The  CAB 
began  looking  at  the  feasibility  of 
computerization  before  siuiset,  but  was 
not  in  a  position  to  take  action.  Since 
January  1985,  however,  DOT  has  been 
conducting  preliminary  staff  work  on  the 
feasibility  of  automation,  and 
investigating  the  system  specifications, 
user  needs,  costs  and  potential  benefits 
of  conversion  to  a  computerized  tariff 
filing  and  review  system. 

Current  Tariff  Requirements  and 
Procedures 

The  following  description  of  present 
filing  and  review  procedures  makes  it 
clear,  we  think,  why  DOT  is  considering 
computerization  of  the  tariff  system. 

Faced  with  the  sheer  volume  of 
international  tariffs,  the  need  to  process 
the  filings  rapidly,  the  enormous  cost 
and  paperwork  burden  on  the  aviation 
industry,  the  time-consuming  process  of 
searching  through  paper  tariffs  to 
evaluate  new  filings  and  the  unwieldy 
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manual  record-keeping  required  to 
monitor  tariff  material,  track  filing  fees, 
and  maintain  tariff  files  by  hand,  DOT  is 
looking  for  ways  to  automate  the 
system,  cut  costs  for  both  the  industry 
and  the  government,  and  reduce  this 
regulatory  burden. 

There  are  now  145  currently  effective 
tariffs  on  file  with  DOT;  set  up  in  the 
form  of  numbered  loose-leaf  binders, 
they  contain  approximately  20,000  pages 
of  fares,  rates,  and  rules.  Individual 
tariffs  range  in  size  from  a  single  airline 
document  of  only  a  few  pages  to  a 
massive  combined  listing  for  numerous 
airlines  that  runs  to  2,000  pages.  The 
tariffs  are  organized  into  passenger  and 
cargo  volumes  by  publisher,  world  area, 
and  airline. 

In  each  of  the  pricing  tariffs,  specific 
fares  and  rates  are  listed  by  airline,  city- 
pair  market,  fare/rate  category,  and 
direction,  in  U.S.  dollars,  foreign 
currencies,  or  currency-conversion  units. 
Currency-conversion  units,  designated 
as  FCUs  (fares)  or  RCUs  (cargo  rates), 
reflect  a  system  of  indexing 
international  fares  and  rates  to  adjust 
for  currency  exchange-rate  fluctuations. 
Airlines  may  publish  their  prices  in 
dollars  and  foreign  currency,  in  dollars 
and  FCUs/RCUs,  or  in  all  three  forms. 
Each  fare  or  rate  listing  also  cites  a  rule 
number,  referring  to  the  accompanying 
rules  tariffs  which  specify  the  terms  and 
conditions  under  which  the  fare  or  rate 
shall  be  applied. 

DOT  maintains  complete  files  of  all 
effective  and  cancelled  pages  of  current 
tariff  volumes.  Cancelled  tariff  volumes 
are  kept  on  file  at  DOT  for  two  years, 
then  transferred  to  the  Federal  Records 
Center  and  stored  for  an  additional 
three  years  as  required  by  Federal 
regulations. 

1.  Filing  Procedures 

A  few  airlines  file  tariff  material  for 
themselves,  but  most  use  tariff  agents  to 
handle  the  filing  process.  Airlines 
transmit  their  instructions  to  their 
agents  electronically  or  by  mail;  the 
agents  have  some  discretionary 
authority  to  massage  the  data  to  comply 
with  DOT  technical  specifications. 
Approximately  98  percent  of  all  tariff 
filings  are  currently  processed  by 
agents,  and  two  agents — Airline  Tariff 
Publishers  (ATP)  and  Official  Airiine 
Guides  (OAG) — handle  the  majority  of 
fihngs. 

Airlines  and  tariff-filing  agents 
currently  present  proposed  fare,  rate, 
and  rule  changes  to  DOT  in  three  forms: 

(a)  Statutory  tariff  filings,  submitted 
30-75  days  prior  to  the  proposed 
effective  date  of  the  tariff  material,  as 
specified  by  the  various  governing 


bilateral  aviation  agreements  and  Part 
221  of  DOTS  Economic  Regulations; 

(b)  Special  Tariff  Permission 
Applications  (STPs),  filed  to  propose 
tariff  revisions  on  less  than  statutory 
notice,  pursuant  to  permissive 
provisions  in  the  governing  aviation 
agreements  and  Part  221;  or 

(c)  Tariff  material  filed  on  short 
notice,  pursuant  to  an  approved  STP. 

At  present,  approximately  95  percent 
of  all  fare  and  fare  rate  changes  are 
initially  submitted  as  STP  applications; 
DOT  processes  an  average  of  750  STPs 
each  month.  An  STP  application 
typically  includes  a  full  listing  or 
description  of  the  various  fare,  rate,  or 
rule  revisions  the  airline  is  proposing, 
but  it  does  not  in  itself  constitute  a  legal 
tariff.  If  the  STP  application  is  approved 
by  DOT  staff,  the  filing  airline  may 
implement  that  special  short-notice 
permission  by  filing  the  necessary  tariff 
pages  within  15  days.  Airlines  or  agents 
filing  tariff  pages  pursuant  to  an 
approved  STP  often  receive  permission 
to  put  those  tariffs  into  effect  on  as  little 
as  one  day's  notice,  but  must  comply 
with  any  specific  conditions  set  forth  in 
the  STP  authorization. 

General  format  requirements  apply  to 
both  statutory  filings  and  STPs.  In 
addition,  for  filings  that  propose  changes 
in  fares  or  rates  governed  by  specific 
standards  established  by  agreements  or 
statutory  or  regulatory  requirements, 
certain  types  of  additional  tariff 
documentation  are  required,  showing 
the  percentage  increases  proposed 
relative  to  the  regulatory  fare  or  rate 
base  levels  and  the  allowable  maximum 
levels.  These  comparison  requirements 
may  be  waived  in  markets  governed  by 
liberal  bilateral  aviation  agreements, 
and  in  cases  where  the  airline  is  merely 
filing  to  match  a  direct  competitor's 
prices  or  rules.  When  filing  matching 
fares  or  rates,  the  airline  need  only  cite 
the  tariff  page  references,  identifying  the 
particular  fares,  rates,  or  rules  being 
matched. 

The  technical  format  specifications  for 
paper  tariff  filings  are  spelled  out  in  Part 
221  of  DOTs  Economic  Regulations.  The 
requirements  for  documentation  in 
support  of  proposed  tariffs  are  specified 
in  section  1002  of  the  Act,  Part  221,  and 
various  CAB  and  DOT  orders  and 
technical  staff  letters  to  the  industry. 

2.  Fees 

DOT  filing  fees  are  now  assessed  on  a 
per-page  basis,  at  the  rate  of  $2  per  side. 
There  is  no  fee  for  pages  reprinted 
without  change — for  example,  the 
reverse  side  of  a  page  filed  with  fare  or 
rate  revisions.  The  fee  for  STPs  is  a  flat 
charge  of  $12  per  filing.  We  also 
currently  waive  filing  fees  for  all  foreign 


carriers  whose  aviation  authorities  grant 
U.S.  carriers  a  reciprocal  waiver  of  fees; 
we  do  not  anticipate  any  change  in 
those  reciprocal  arrangements. 

3.  Tariff  Evaluation  Procedures 

Both  statutory  filings  and  STP 
applications  must  be  evaluated 
promptly.  With  respect  to  statutory 
filings,  most  U.S.  aviation  agreements 
set  mandatory  time  limits;  generally,  if 
the  U.S.  Government  wishes  to  prevent 
a  proposed  tariff  change  from  taking 
effect.  DOT  must  take  action  on  the 
proposal  by  issuing  a  "notice  of 
dissatisfaction"  to  the  foreign 
government  involved  within  15  calendar 
days  after  receipt  of  the  filing.  To 
investigate  and  suspend  a  statutory 
tariff  filing.  DOT  must  then  submit  a 
formal  "suspension  order"  to  the 
President  for  review.  The  President  has 
10  calendar  days  to  disapprove  DOTs 
order  on  foreign  policy  grounds,  as 
stipulated  by  section  801  of  the  Act 
Under  most  U.S.  aviation  agreements, 
the  entire  process — evaluation  of  the 
proposed  tariff,  notice  of  dissatisfaction, 
suspension  order,  and  Presidential 
review — must  be  completed  within  30 
calendar  days  after  the  original  tariff 
filing.  Failure  to  initiate  the  process  with 
a  timely  notice  of  dissatisfaction  is 
tantamount  to  U.S.  Government 
approval  of  the  proposed  fares,  rates,  or 
rules. 

For  STP  filings,  rapid  evaluation  is  a 
matter  of  aviation  policy  rather  than  a 
statutory  requirement.  DOT  has 
encouraged  the  use  of  STP  procedures  in 
order  to  facilitate  flexible,  competitive 
airline  responses  to  changing  market 
conditions.  Since  delay  in  staff  review  of 
STP  applications  would  obviously  run 
counter  to  that  policy  objective,  the 
applications  are  processed  within  24 
hours  of  receipt  whenever  possible. 

Within  these  time  limits,  all  filings  are 
examined  for  compliance  with  statutory 
and  technical  requirements;  10  to  15 
percent  of  the  SIT  applications  require 
further  economic  analysis,  and  all 
statutory  filings  involving  major  changes 
in  rules  or  fares  and  rates  subject  to 
statutory  or  regulatory  standards  are 
forwarded  to  DOTs  International  Fares 
and  Rates  Division  for  economic 
evaluation. 

Changes  range  from  minor  clerical 
corrections  to  filings  in  which  an  airline 
proposes  to  revise  the  entire  structure  of 
fares,  rates,  or  rules  it  offers  on  its 
international  routes. 

Roughly  20  percent  of  all  tariff  filings 
involve  (1)  fares  or  rates  governed  by 
regulatory  standards.  (2)  fares,  rates,  or 
rules  proposed  for  a  market  or  by  an 
airline  which  DOT  is  monitoring  for 
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various  reasons,  or  (3)  fares,  rates,  or 
rules  which,  by  their  own  terms,  raise 
policy  questions,  will  have  a  major 
marketing  impact,  or  are  otherwise 
controversial.  In  those  cases,  the  flling  is 
subject  to  detailed  economic  review. 

Preliminary  Comments  on  the  Operation 
of  an  .\utomated  Tariff  System 

We  are  considering  a  system  that 
would  enable  the  airlines,  or  their 
agents,  to  transmit  tariff  changes 
electronically  to  a  central  data  base, 
and  to  provide  public  access  to  tariff 
information  through  computer  terminals 
at  their  sales  locations.  In  addition  to 
the  industry's  savings  in  printing  and 
dissemination  costs,  we  believe  that  an 
electronic  system  would  speed  up  DOT's 
response  time  and  enable  airlines  to 
react  more  quickly  to  changing  market 
conditions. 

1.  Procedures 

The  electronic  tariff  system  we 
envision  would  allow  airlines  or  their 
agents  to  file  fare,  rate,  and  rule  changes 
directly  with  a  central  data  base  via  a 
telecommunications  system.  Authorized 
users  would  transmit  data  directly  to  the 
"proposed  tariff"  file  of  the  electronic 
system.  Security  measures  would  be 
installed  to  prevent  unauthorized  users 
from  accessing  or  manipulating  data. 

All  three  types  of  filings  for  fares, 
rates,  and  rules  could  be  submitted 
electronically:  Statutory  tariff  filings; 
special  tariff  permission  applications 
(STPs);  and  tariffs  filed  pursuant  to 
approved  STPs.  Rules  tariffs,  which  are 
published  in  paragraph  format  are  more 
complex  than  fares  and  rates,  but  they 
could  also  be  computerized,  since  they 
contain  a  fairly  standard  set  of 
variables. 

The  system  would  incorporate  each 
new  filing  into  the  data  base,  identifying 
the  filing  as  approved,  rejected,  or 
pending,  with  appropriate  proposed/ 
approved/rejected/effective/expiry 
dates. 

The  computer  would  be  programmed 
to  add  cancellation  dates  automatically 
whenever  any  element  of  a  fare,  rate,  or 
rule  is  replaced  by  new,  approved  tariff 
material.  The  on-line  system  would  be 
updated  as  each  filing  is  processed  to  be 
completely  current  at  all  times. 

With  the  development  of 
computerized  tariff  filing  procedures,  the 
tariff-page  system  would  become 
obsolete  for  most  airlines.  The  relevant 
measure  of  volume,  for  example,  would 
become  the  number  of  specific  tariff 
entries  changed  per  day  or  per  month, 
rather  than  the  number  of  pages  filed.  At 
present,  a  new  page  must  be  submitted 
whenever  there  is  a  change  in  any  entry 
on  the  page:sa  single  filing  may  involve 


100  tariff  pages  or  more,  each  of  which 
may  contain  only  one  minor  revision — 
for  example,  a  single  corrected  routing 
code— or  hundreds  of  substantive 
changes  involving  new  markets,  fare  or 
rate  categories,  price  levels,  and  rule 
numbers  throughout  an  airline's  system. 
In  a  recent  sample,  we  found  that  each 
tariff  page  included  an  average  of  50 
revisions  in  specific  data  items:  airline, 
market(s),  fare  or  rate  codes.  U.S. 
dollar/FCU/foreign  currency  price 
levels,  directional  designators,  rule 
numbers  cited,  routing  codes,  effective/ 
expiry  dates,  or  footnotes.  By  this 
estimate,  the  present  rate  of  tariff 
filing — 500  to  600  pages  per  day — is 
equivalent  to  a  volume  of  25.000  to 
30,000  item  revisions  per  day. 

The  use  of  computerized  fibng 
procedures  would  also  make  the  tariff- 
page  system  obsolete  as  a  means  of 
identifying  tariff  transmissions.  Each 
tariff  entry  changed  would  have  to  be 
tagged  with  a  transaction  identification 
code,  in  lieu  of  the  present  page-number 
identification  system.  The  transaction 
code  would  provide  the  same 
information  now  shown  on  the  tariff 
page:  filing  airline,  publishing  agent  (if 
any).  STP  number  (if  any),  filing  date, 
effective  date,  expiry  date  (if  any),  and  a 
numerically  sequenced  transactioa 
number  to  identify  the  filing.  A  single 
transaction  code  could  be  used  for  all  of 
the  data  entries  filed  in  a  single 
transmission,  if  all  of  the  identifying 
elements  noted  above  are  the  same  for 
each  data  item  in  the  transmission.  A 
transmission  involving  tariff  data  for 
two  or  more  airlines.  STP  numbers,  or 
effective/expiry  dates  would  require 
two  or  more  transaction  codes. 

When  an  airline  or  agent  transmits  an 
entry  to  the  "proposed  tariff  file,  the 
computer  would  perform  a  basic  series 
of  checks  against  reference  data  stored 
in  the  system,  including  routine 
comparisons  to  regulatory  standards 
and  maximum  price  levels.  The  system 
would  also  be  updated  daily  to 
recognize  and  flag  filings  involving  any 
special  markets,  airlines,  or  fare/rate/ 
rule  categories  that  require  additional 
monitoring. 

Comparisons  would  be  displayed  on 
the  screen  for  the  analyst's  review,  with 
printouts  available  as  needed.  Linking 
rules  to  fares  and  rates  by  means  of  the 
rule  number,  the  system  would  allow  the 
analyst  to  call  up  tiie  supporting  rule(s) 
when  reviewing  the  fare  or  rate 
proposal.  Upon  completion  of  the 
review,  the  analyst  would  decide 
whether  to  accept,  reject,  or  hold  the 
filing  for  further  evaluation,  and  would 
transmit  a  message  to  notify  the  airline 
or  agent  of  the  decision. 


The  analytical  and  checking 
procedures  for  both  STPs  and  statutory 
filings  are  essentially  identical.  Once  an 
STP  has  been  approved,  however,  it 
would  be  held  on-line  in  an  "approved- 
unused"  file  until  the  implementing  tariff 
material  has  been  submitted.  Upon 
receipt  of  the  tariff  material,  the 
computer  would  check  for  compliance 
with  the  approved  STP,  enter  the  tariff 
material  into  the  official  effective  tariff 
file,  and  annotate  the  STP  with  the  date 
implemented  before  transferring  it  to 
storage.  STPs  that  are  not  used  or 
extended  within  15  days  would  be 
automatically  cancelled  and  stored  in  a 
separate  file,  as  they  are  now  under  the 
manual  tariff  system. 

Analysts  would  also  need  readily 
accessible  reference  data  on  mileages, 
certificate  and  permit  authority, 
bilateral  agreements.  International  Air 
Transport  Association  agreements, 
exchange  rates,  and  service  by  market, 
to  allow  detailed  market  analysis  when 
necessary.  Optimally,  all  sudi  reference 
data  should  be  incorporated  in  a 
relational  database  by  common  data 
elements  such  as  country,  market,  and 
airline,  to  enable  analysts  to  perform  a 
full  range  of  on-line  data  comparisons. 

A  complete  record  of  transactions 
would  be  created  daily;  major  tariff 
proposals  and  staff  actions  would  be 
summarized  in  a  daily  or  weekly 
management  report,  and  an  automatic 
sequential  log  of  all  transactions,  coded 
by  transaction  number,  date,  airline  and 
market,  would  be  stored  off-line,  with 
printouts  produced  as  necessary.  In 
addition,  one  or  more  terminals  would 
be  available  at  DOT  for  the  public  to  use 
free  of  charge,  so  that  current  tariff 
information  would  continue  to  be 
accessible  to  anyone  who  desires  to 
review  it.  We  would  charge  a  small  fee 
for  supplying  printed  documents,  as  we 
now  charge  for  photocopies  of  printed 
tariff  pages. 

2.  History 

The  on-line  record  would  contain  the. 
present,  immediately  pre\'iou8  and 
proposed  fares,  rates,  and  rules. 
Historical  records  would  also  be 
necessary,  however,  to  enable  analysts 
to  trace  market  developments,  resolve 
international  pricing  questions,  and 
evaluate  current  proposals. 

On  a  day-to-day  basis,  analysts  most 
frequently  refer  to  records  from  the 
previous  year  to  evaluate  current  tariff 
filings.  Therefore,  tariff  records  from  the 
previous  year  must  be  readily  available 
with  mitiiraal  retrieval  time.  Older 
records  would  be  needed  for  research 
and  reference  purposes,  but  less 
frequently.  In  addition  to  research 
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performed  to  evaluate  current  filings, 
resolve  pricing  disputes,  and  prepare 
economic  analyses,  DOT  provides 
certified  copies  of  tariff  records  for  court 
cases.  When  researching  tariff  data,  the 
critical  question  usually  is,  "What  fare, 
rate,  or  rule  was  in  effect  for  a  specific 
airline  in  a  specific  market  as  of  a 
specific  date?"  Any  proposed  system 
must  allow  users  to  retrieve  any  fare, 
rate,  or  rule  in  effect  at  any  given  time, 
and  to  produce  printed  copies  of  specific 
records. 

The  system  should  include  annual 
historical  tapes  or  disks,  containing  the 
record  of  all  changes  enacted  during  the 
year.  History  files  of  reference  material 
in  the  system  should  also  be  maintained 
on  a  weekly,  monthly,  or  annual  basis, 
depending  on  the  type  of  data. 

Conversion  to  an  automated  tariff 
system  would  require  some  revisions  in 
DOT  regulations  governing  the  retention 
of  tariff  files.  During  the  transition 
period,  the  agency  would  maintain 
loose-leaf  volumes  of  past  tariff  pages, 
as  specified  by  current  regulations.  In 
practice,  the  present  retention 
requirements,  which  specify  that 
cancelled  tariff  volumes  will  be  held  for 
5  years,  result  in  the  retention  of  records 
for  much  longer  periods;  if  a  tariff 
volume  remains  active  for  7  years,  for 
example,  and  is  then  held  for  the 
requisite  5  years  as  a  cancelled  volume, 
it  will  include  data  up  to  12  years  old. 
Once  the  data  are  fully  automated,  the 
agency  is  considering  holding  the 
historical  computer  tapes  or  disks  for  a 
minimum  of  5  years. 

3.  Rules 

Because  passenger  and  cargo  rules 
and  conditions  of  service  are  published 
in  the  form  of  text,  not  tables, 
computerization  oiF  the  rules  tariffs 
would  require  some  creativity.  Most 
rules  follow  a  standard  format,  listing 
advance-purchase  periods,  minimum/ 
maximum-stay  requirements,  stopover 
conditions,  weekend  surcharges,  refund 
provisions,  and  other  travel  or  shipping 
requirements  in  a  specific  sequence  of 
paragraphs.  Each  paragraph  or 
subsection,  however,  may  include  a 
dozen  or  more  variations  on  the  rule's 
provisions,  as  individual  airlines 
attempt  to  develop  a  market  advantage 
by  modifying  the  specified  conditions  of 
service. 

Analysts  must  be  able  to  retrieve  the 
rules  files  not  only  by  rule  number  and 
date,  but  by  airline,  country,  and 
market.  Because  analysts  frequently 
conduct  comparative  checks  on 
proposed  rules,  the  system  should 
provide  the  capability  to  compare  rules 
over  time,  rules  for  a  given  airline  across 
markets,  or  rules  for  different  airlines  in 


a  single  market.  In  addition,  analysts 
would  need  the  capability  to  match  fare 
or  rate  filings  to  the  applicable  rule  in 
effect  at  a  specific  date;  consequently, 
an  index  file  must  be  created,  listing 
each  airline's  fare  codes,  marketing 
names,  and  accompanying  rule  numbers 
at  any  given  time. 

The  full  text  of  each  airline's  rules 
must  be  available,  of  course,  but  it 
would  also  be  necessary  to  develop  an 
abbreviated  rules  file  by  coding  the 
major  rule  components  for  quick  access, 
comparison,  and  display.  With  an 
encoded  rules  file  on-line,  the  analyst 
evaluating  a  proposed  tariff  rule  change 
would  be  able  to  perform  most  of  the 
necessary  analytical  checks  with  a 
minimum  of  file-search  time.  The  full 
text  of  each  rule  would  be  stored  in  the 
system  to  be  called  up  for  display  or 
printout  as  necessary.  All  entries — 
including  changes  in  rule  provisions — 
should  be  tagged  with  proposed, 
effective,  and  expiry  dates. 

4.  Other  Issues 

At  this  preliminary  stage,  a  number  of 
questions  remain  unresolved.  For 
example,  any  proposed  format  for 
computerized  tariff  transmissions  would 
differ  considerably  from  the  standard 
page  format  now  used  in  paper  tariff 
filings.  The  format  chosen  should  be  (a) 
flexible  enough  to  handle  many  different 
types  of  filings,  (b)  fully  compatible  with 
the  industry's  electronic-tariff 
capabilities,  and  (c)  easily  readable  by 
DOT  analysts  and  other  system  users. 

In  addition,  the  structure  of  DOT  tariff 
filing  fees  would  change.  With  the 
discontinuation  of  the  tariff-page 
system,  fees  for  tariff  changes  could  be 
charged  on  the  basis  of  computer  and 
telecommunications  system  time-use, 
per  data  item  or  per  transaction  for  fare 
and  rate  revisions,  and  per  line  or  per 
transaction  for  the  text  of  tariff  rules. 
While  the  new  fee  structure  has  not  yet 
been  developed,  by  law  the  fees  charged 
should  cover  the  basic  costs  of 
processing  the  tariff  material  filed.  It  is 
our  intention  to  ensure  that  an  equitable 
fee  structure  is  established  that  reflects 
actual  costs  and  apportions  those  costs 
fairly  among  high-  and  low-volume 
users.  Since  airlines  and  agents  now  file 
hundreds  of  tariff  pages  to  make  only 
minor  data  changes,  the  switch  to  a 
computerized  tariff  system  and  revised 
fee  structure  should  substantially  reduce 
filing  fees  in  many  cases. 

We  are  also  considering  the  issue  of 
whether  electronic  tariff  filing 
procedures  should  be  voluntary  or 
mandatory,  once  an  electronic  system  is 
in  place.  Most  tariff  publishing  firms 
have  already  computerized  their  own 
operations,  and  should  be  able  to  make 


a  transition  to  a  computerized  tariff 
system  relatively  easily.  Not  all  airlines 
use  filing  agents,  however,  and  some 
smaller  airlines  might  find  it  expensive 
to  acquire  the  necessary 
telecommunications  facilities  solely  for 
tariff  purposes.  All  airlines  providing 
service  to  or  from  the  United  States 
must  continue  to  file  tariffs  in  one  form 
or  another,  of  course;  but  it  is  not  our 
intention  to  impose  an  undue  financial 
burden  on  any  segment  of  the  industry. 
Consequently,  even  if  the  majority  of  the 
industry  were  to  convert  to  an  electronic 
filing  system,  we  anticipate  a  need  to 
permit  continued  fiing  of  paper  tariff 
documents  for  any  airlines  which  would 
experience  financial  hardship  if 
compelled  to  use  an  electronic  system. 

Technical  and  Policy  Issues 

To  ensure  that  a  computerized 
aviation  tariff  system  would  fully  meet 
the  needs  of  the  industry  and  the  public, 
DOT  is  seeking  public  input  at  this 
preliminary  stage.  We  are  particularly 
interested  in  ascertaining  the  potential 
financial  and  technical  impact  on  the 
aviation  industry,  and  would  welcome 
any  analyses  or  comments  that  airlines, 
agents,  or  other  interested  parties  may 
wish  to  provide.  We  also  invite  all 
interested  parties  to  comment  on  the 
following  issues: 

1.  What  cost  savings  or  expenses 
would  airlines  or  agents  experience  in 
filing  tariff  changes  electronically, 
compared  to  the  present  cost  of  filing 
paper  tariffs? 

2.  What  expenses  would  airlines  or 
agents  be  likely  to  incur  in  developing 
electronic  filing  systems  that  will  be 
consistent  with  DOT  regulations? 

3.  Would  computerization  of  tariff- 
filing  procedures  have  a  substantial 
effect  on  present  contractual 
relationships  between  airlines  and  tariff 
filing  agents? 

4.  What  changes,  if  any,  would  be 
necessary  in  airlines'  tariff-related 
concurrence  and  power-of-attomey 
documents? 

5.  What  procedures  should  be 
established  for  the  electronic  filing  of 
joint  fares? 

6.  What  additional  data-security 
measures,  if  any,  would  be  necessary  to 
ensure  that  third  parties  cannot  tamper 
with  proposed,  effective,  or  past  tariff 
material? 

7.  What  could  be  done  to  facihtate  the 
computerization  of  tariff  rules? 

8.  Tariffs  are  public  documents.  To 
what  extent  should  direct  terminal 
access  to  the  central  data  base  for 
purposes  of  reading  proposed,  effective, 
or  past  tariffs  be  provided  for  airlines, 
filing  agents,  travel  agents,  freight 
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furwarders.  government  agencies,  and 
the  general  pablic? 

9.  What  modifications,  if  any.  would 
conversion  to  a  computerized  system 
require  with  respect  to  VS.  bilateral  or 
multilateral  aviation  agreements. 
Federal  statutes,  of  DOT  regulations? 

10.  Have  any  other  governments 
implemented  an  electronic  tariff  system? 
If  so.  how  are  the  systems  operating? 
What  problems  and  benefits  have  been 
experienced? 

11.  Are  there  any  feasible  alternatives 
to  the  proposal  discussed  in  this 
document? 

12.  In  what  ways  could  we  best 
establish  a  cooperative  effort  l>etween 
industry  and  government  to  develop  an 
automated  tariff  system? 

We  are  soliciting  input  from  the  public 
and  the  aviation  industry  at  this  time  to 
ensure  that  DOT  continues  to  meet  the 
needs  of  the  traveling  and  shipping 
public  in  terms  of  competitive  air 
service,  as  well  as  specific  fare.  rate, 
and  rule  information,  and  to  assure  that 
the  industry's  capabilities  are 
compatible  with  DOT's  needs. 
Specifically,  we  request  comments  from 
the  industry  and  the  public  on  the 
potential  cost  and  benefits  of  conversion 
to  a  computerized  system,  on  the  ways 
in  which  the  industry  could  participate 
in  the  development  of  this  system,  and 
on  the  impact  that  automation  may  have 
on  tariff  filing  procedures  and  the 
aviation  industry. 

We  will  give  all  comments  careful 
consideration,  to  ensure  that  any 
automated  system  designed  to  handle 
international  aviation  tariffs  will  meet 
the  needs  of  the  industry,  the  public,  and 
government  aviation  authorities. 

Rulemaking  Process  Matters 

This  advance  notice  of  proposed 
rulemaking  discusses  what,  if  farther 
regulatory  action  is  taken,  would  be  a 
significant  proposed  or  final  rule  under 
DOT'S  Regulatory  Policies  and 
Procedures.  DOT  would  be  obligated  to 
prepare  a  regulatory  evaluation  for  such 
a  proposed  or  final  rule.  Based  on 
information  currently  available,  we  have 
developed  a  preliminary  economic 
analysis.  A  major  purpose  of  this 
ANPRM  is  to  request  information  that 
will  enable  us  to  make  a  complete 
evaluation. 

Executive  Order  12291  does  not 
require  DOT  to  obtain  the  approval  of 
the  Office  of  Management  and  Budget 
(OMB)  for  an  advance  notice  of 
proposed  rulemaking.  However,  any 
proposed  or  final  rule  resulting  fronrlfie 
ANPRM  wuld  be  subject  to  the 


Executive  Order's  OMB  coordination 
requirements.  At  this  time,  we  do  not 
anticipate  that  a  proposed  or  final  rule 
resulting  from  this  ANPRM  would  be  a 
major  rule  under  the  Executive  Order. 
but  we  will  consider,  based  on  the 
comments  we  receive,  whether  a 
subsequent  rulemaking  action  should  be 
regarded  as  major. 

Preliminaiy  Economic  Analysis 

This  is  a  preliminary  economic 
analysis  based  on  our  estimates  of  costs 
and  benefits  to  the  government  and  the 
industry.  We  would  appreciate  public 
comments  on  this  analysis.  We  have 
also  contracted  with  a  private 
contractor  to  help  develop  more  detailed 
economic  data  for  use  in  fiH-ther 
analysis  of  this  issue. 

More  than  one  million  currently 
effective  international  fares,  rates,  and 
rules  are  on  file  at  DOT,  with  new  tariff 
pages  received  at  a  rate  of  more  than 
500  per  day.  Our  preliminary  survey 
shows  each  page  contains 
approximately  50  item  changes,  or  25.000 
per  day.  During  the  first  six  months  of 
1985.  page  volume  increased  19  percent 
over  the  same  period  in  1984 — a  trend 
that  we  expect  to  continue  as 
competition  develops  in  international 
markets.  Without  the  conversion  to  an 
electronic  system.  EKDT  would  have  to 
add  personnel  in  the  future  to  process 
paper. 

The  Department  now  spends 
approximately  half  a  million  dollars  a 
year  to  process  the  paper  tariffs.  The 
cost  to  industry  is  much  greater.  All 
major  carriers  file  tariffs  through  two 
tariff-publishing  agents.  Tariffs 
publishers  charge  an  average  fee  of  $45 
per  side  to  prepare,  print,  and  file  a  tariff 
page  with  DOT.  Airlines  must  print,  file, 
and  distribute  a  complete  page  of  tariff 
data,  printed  on  both  sides,  whenever  a 
single  item  is  changed.  Thus,  changing  a 
single  fare  in  a  single  market  costs  an 
airline  almost  $100  in  paperwork  alone. 
Based  on  the  1984  volume  of  130.000 
pages,  we  estimate  the  cost  to  industry 
was  S5.8  million. 

A  preliminary  cost  analysis  conducted 
by  our  contractor  indicates  that 
development  of  the  electronic  tariff 
filing  system  will  cost  the  government 
between  S2.5  and  S3  million  over  a  3-5 
year  period.  The  development  costs 
should  be  recovered  over  time  through 
user  fees,  which  will  replace  the  current 
per-page  filing  charge  The  airlines  and 
publishing  agents,  which  already  utilize 
computer  and  telecommunications 
technology  to  communicate  with  each 
other,  may  experience  short-term  costs 


for  technical  adjustments  to  make  their 
systems  compatible  with  an  automated 
tariff  system. 

We  believe  that  the  airlines  wiD  reap 
substantial  long-term  benefits  through 
lower  tariff-processing  costs,  faster  and 
easier  implementation  of  marketing 
strategies,  and  a  new  ability  to  respond 
to  competitor's  pricing  initiatives,  as 
well  as  a  substantial  reduction  in 
paperwork. 

Computerization  of  the  tariff  system 
should  ultimately  produce  substantial 
taxpayer  savings  as  well.  Processing 
paper  tariffs  imposes  an  enormous 
regulatory  burden  on  the  industry, 
inhibits  flexible  marketing  in  today's 
environment  of  competitive  pricing 
strategies,  and  represents  an  inefficient 
use  of  Federal  resources,  given  the 
feasibility  of  automation  at  this  point. 

With  automation,  the  cost  of 
processing  simple  tariff  changes  should 
decline  dramatically  for  both  the 
government  and  the  industry.  At  DOT, 
each  approved  tariff  page  is  now 
handled  a  minimiun  of  five  times.  The 
page  is  stamped  with  the  date  received, 
reviewed  by  a  tariff  examiner  and  in 
some  cases  by  an  industry  analyst  as 
well,  stamped  "official  file",  inserted 
into  the  proper  current-tariff  binder, 
later  stamped  with  a  cancellation  mark, 
and  then  refiled  in  the  appropriate 
cancelled-pages  binder  to  be  held  for 
reference  purposes.  Computerization  of 
this  process  would  produce  significant 
cost  savings  and  efficiency  gains,  and 
lower  long-term  labor  costs  than  would 
be  necessary  if  the  paper  system  is 
retained.  For  the  industry,  which  must 
not  only  produce  and  file  those  pages 
with  DOT.  but  also  distribute  copies  to 
all  sales  locations,  the  savings  should  be 
even  greater. 

DOT  requests  comments  on  whether  a 
proposed  or  final  rule  resulting  from  this 
A.NfPRM  would  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

We  also  request  conmients  on  the 
extent  to  which  computerization  of  the 
DOT  air  tariff  system  would  further  the 
objectives  of  the  Paperwork  Reduction 
Act. 

List  of  Snbjects  in  14  CFR  Part  221 

Air  rates  and  fares.  Explosives, 
Freight.  Handicapped. 

Issued  thifl  10th  day  of  August  1965.  at 
WHshington.  D.C. 
Elizabeth  Hanford  Dot*. 
Secretary-  of  Transportation. 
(FR  Doc  85-19631  Filed  8-16-8S;  B:45  amj 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Approaches  for  Increasing 
Commission  Support  of  Voluntary 
Standards;  Public  Hearings 

AOmcv:  Consumer  Product  Safety 

Commission. 

action:  Notice  of  public  hearings. 


:  The  Commission  has  always 
supported  voluntary  standards  that 
effectively  reduce  risks  of  injury 
presented  by  consumer  products.  In 
recent  years,  however,  the  Commission 
has  focused  on  possible  ways  to 
increased  this  support.  To  obtain  the 
views  of  interested  members  of  the 
pubUc  on  this  topic,  the  Commission  has 
scheduled  public  hearings  in  Los 
Angeles  and  Washington.  DC  Oral 
comments  (and  written  comments  horn 
those  unable  to  attend]  will  be 
welcomed  on  ten  possible  approaches 
identiPied  by  the  Commission  and  on 
any  other  alternative  suggestions  from 
the  pubhc. 

DATES:  The  Los  Angeles  hearing  will  be 
on  Friday,  October  18. 1985.  beginning  at 
9:30  a.m.  Requests  from  members  of  the 
public  who  want  to  make  presentations 
at  this  hearing  must  be  received  by 
October  11.  and  texts  or  summaries  of 
presentations  are  due  by  October  15. 
The  Washington.  DC  hearing  will  be  on 
Wednesday.  November  13, 1985. 
beginning  at  9:30  a.m.  Requests  to 
participate  must  be  received  by 
November  6,  and  texts  or  summaries  are 
due  by  November  8. 
AOONCSS:  The  Los  Angeles  hearing  will 
be  at  the  Davidson  Conference  Center. 
University  of  Southern  California.  3415 
S.  Figueroa  Street,  in  the  auditorium. 
The  Washington.  DC  hearing  will  be  at 
1111 18th  Street  NW..  in  the  third  floor 
conference  room. 

RM  FUNTMCn  INFORMATKNI  CONTACT: 
For  information  about  the  subject  of  the 
hearings,  contact  Douglas  Noble.  Office 
of  the  Executive  Director.  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207:  telephone  (301) 
492-6550.  To  request  the  opportunity  to 
make  a  presentation  at  one  of  the 
hearings,  contact  Sheldon  Butts.  Office 
of  the  Secretary.  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207;  telephone  (301)  492-6800. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

During  its  12-year  existence,  the 
Consumer  Product  Safety  Conunission 
(CPSC)  has  supported  voluntary 


'  The  Commission  approved  the  hearings  by  a 
vole  of  3-0-1.  wiJh  Commissioner  Statler  abstaining 


Standards  that  effectively  reduce  risks 
of  injury  presented  by  consumer 
products.  Under  existing  regulations,  the 
Commission  participates  in  or  monitors 
the  development  of  voluntarj'  standards. 
16  CFR  Part  1032— Commission 
Involvement  in  Voluntary'  Standards 
Acti\'itie8.  The  regulations  also  address 
the  Commission's  role  in  the  support  of 
some  volimtary  standards  that  have 
been  adopted  and  implemented,  stating 
that  the  Commission  may  assist  in 
disseminating  information  on  them  and 
may  encourage  their  use  by  state  and 
local  governments.  16  CFR  1032.4(b). 

The  Commission  has  recently  focused 
on  ways  to  increase  its  support  of 
effective  voluntary'  standards.  In  June 
1984  the  Commission  proposed  an 
amendment  to  its  regulations  concerning 
possible  "recognition"  of  such 
standards.  49  FR  25005  (June  19. 1984).  In 
written  and  oral  comments,  39  members 
of  the  public  presented  their  \iews  on 
the  recognition  proposal  and  on  the 
general  subject  of  Commission  support 
for  voluntary  standards. 

The  proposed  amendment  on 
recognition  was  withdrawn  in  May  1985. 
but  the  Commission  at  that  time  noted 
its  continuing  strong  support  of  effective 
voluntary  standards  and  its  intention  to 
"consider  alternatives  designed  to 
bolster  that  support."  50  FR  19700  (May 
10. 1985).  The  Commission  staff  has 
prepared  a  briefing  package  discussing 
ten  such  alternatives,  and.  on  May  8. 
1985.  orally  briefed  the  Commission  on 
them. 

B.  Staff  Alternatives 

Following  are  the  Commission  staffs 
ten  possible  alternatives  for  providing 
increased  support  of  effective  voluntary 
standards  (the  full  briefing  package 
which  discusses  them  in  detail,  dated 
April  22. 1985.'is  available  from  the 
Commission's  Office  of  the  Secretary): 

1.  The  Commission  staff  could  be 
allowed  to  serve  as  voting  members  of 
voluntary  standards  development 
committees. 

2.  The  Commission  could  publish,  in  a 
letter  or  through  other  means,  a 
statement  in  support  of  a  voluntary 
standard  when  it  is  decided  that  the 
standard  satisfactorily  addresses  a 
safety  hazard  of  particular  concern  to 
CPSC. 

3.  The  Commission  could  recognize 
the  improvement  in  the  safety  of 
products,  not  the  voluntary  standards 
with  which  they  are  certified  to  be  in 
compliance. 

4.  Voluntary  standards  could  be 
supported  through  Commission  outreach 
activities,  including  CPSC  publications, 
information  and  educational  campaigns, 
and  conferences. 


5.  Voluntary  standards  could  be 
deferred  to  on  a  case-by-case  basis, 
through  procedures  set  forth  in  section  9 
of  the  Consumer  Product  Safety  Act.  15 
U.S.C.  2058. 

6.  A  pilot  program  could  be 
established  to  provide  support  for  a 
specific  voluntary  standard. 

7.  The  Commission  could  enter  into  a 
formal  agreement  with  a  voluntary 
standards  organization,  through  a 
memorandum  of  understanding  (MOU). 
supporting  selected  voluntary  standards 
activities. 

8.  CPSC  staff  could  be  more  active  in 
supporting  voluntary  standards  in 
various  ways.  e.g..  increased  attendance 
at  voluntary  standards  meetings, 
improved  communications  with 
industry,  etc. 

9.  The  Commission  staff  could 
enhance  the  programs  of  a  voluntary 
standards  project  by  meeting, 
individually,  with  manufacturers  of  the 
product  involved  at  the  beginning  of  the 
standards  development  process. 

10.  The  Commission  could  issue  a 
statement  of  policy  that  encourages 
State  and  local  governments  to  consider 
voluntary  standards  as  an  alternative  to 
regulations  that  these  governments  are 
developing. 

For  more  information  about  these 
alternatives — such  as  a  copy  of  the  April 
22. 1985  briefmg  package  that  discusses 
them— or  about  the  general  subject  of 
CPSC  support  for  effective  voluntary 
standards,  members  of  the  public  may 
contact  Mr.  Douglas  Noble  at  the 
address  and  telephone  number  provided 
above.  Mr.  Noble  is  the  Commission's 
Voluntary  Standards  Coordinator. 

C.  Hearings 

Both  hearings  will  begin  at  9:30  a.m. 
and  conclude  the  same  day.  The  Los 
Angeles  hearing  will  take  place  on 
Friday.  October  18. 1985  at  the  Davidson 
Conference  Center.  University  of 
Southern  California.  3415  S.  Figueroa 
Street,  in  the  auditorium.  The 
Washington,  DC  hearing  will  take  place 
on  Wednesday,  November  13, 1985  at 
1111  18th  Street  NW,  in  the  third  floor 
conference  room. 

The  purpose  of  the  hearings  is  for  the 
Commission  to  receive  comments  on 
possible  ways  to  increase  its  support  of 
effective  voluntary  standards. 
Comments  are  welcome  on  the  ten 
alternatives  listed  in  section  B  above.  In 
addition,  comments  and  suggestions  are 
particularly  welcome  on  other 
alternative  ways  for  the  Commission  to 
achieve  the  same  result. 

Every  member  of  the  public  is 
welcome  to  make  a  presentation  at  one 
of  the  heanngs,  regardless  of  whether  he 


or  she  previously  submitted  written 
comments  or  presented  oral  comments 
on  the  June  1984  proposed  amendment. 
The  Commission  is  interested  in  the 
viewpoints  of  consumers,  consumer 
organizations,  industry  members,  trade 
associations,  standards  setting 
organizations,  state  and  local 
governments,  and  any  other  interested 
parties.  Presentations  should  be  limited 
to  approximately  ten  minutes,  but  the 
Commission  reserves  the  right  to  impose 
further  restrictions  to  avoid  duplication 
or  conserve  time.  If  the  length  of  any 
presentation  is  severely  curtailed,  the 
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previously-submitted  written  text  or 
summary  will  be  entered  into  the  official 
record. 

Anyone  interested  in  making  a 
presentation  at  the  Los  Angeles  hearing 
should  contact  Mr.  Sheldon  Butts 
(address  and  telephone  number 
provided  above)  no  later  than  October 
11. 1985,  and  provide  him  with  a  written 
text  or  a  summary  of  the  presentation  by 
October  15, 1985.  For  the  Washington. 
DC  hearing.  Mr.  Butts  should  be 
contacted  by  November  8. 1985.  and 
receive  a  written  text  or  summary  by 
November  8. 1985. 


Anyone  who  is  interested  in  providing 
comments  but  is  unable  to  attend  either 
hearing  may  submit  written  comments 
to  the  Office  of  the  Secretary.  CPSC 
Washington.  E)C  20207  no  later  than 
November  13. 1985. 

Autiiority:  Section  Z7(a)  of  the  Cknuumer 
Product  Safety  Act:  15  U.S.C.  2076(a). 

Dated:  August  13, 1985. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

(FR  Doc.  85-19661  Filed  8-16-85: 8:45  am) 
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Df  PARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
at  the  National  Institutes  of  Health, 
Building  31 C.  Conference  Room  6.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20205.  on  September  23, 1985.  from  9«) 
a.m.  to  adjournment  at  approximately 
5:00  p.m.  This  meeting  will  be  open  to 
the  public  to  discuss: 

Points  to  Consider  in  the  Design  and 
Submission  of  Human  Somatic-Cell 
Gene  Therapy  Protocols; 
Containment  for  cloning  of  toxin  genes: 
Exchange  list  for  gram  positive  bacteria: 
Amendment  of  Guidelines:  and 
Other  matters  to  be  considered  by  the 
Committee. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  the 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  chair. 

Dr.  William  J.  Cartland,  Jr..  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee.  National  Institutes  of 
Health,  Building  31,  Room  3B10. 
telephone  (301)  496-6051,  will  provide 
materials  to  be  discussed  at  the  meeting, 
rosters  of  committee  members,  and 
substantive  program  information.  A 
summary  of  the  meeting  will  be 
available  at  a  later  date. 

Dated:  August  13. 1985. 
Thomas  E  MalofM 

Deputy  Director.  NIH. 

(OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39S92)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance,  ^4o^mally  NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition.  NIH 
could  not  be  certain  that  every  federal 
program  would  be  included  as  many  federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the  information 
address  aoove  about  whether  individual 


programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected.) 

|FR  Doc.  85-19719  Filed  8-16-85:  8:45  am) 

BILLING  CODE  414O-01-« 


Recombinant  DNA  Research; 
Proposed  Actions  Under  GuideiirtM 

agency:  National  Institutes  of  Health. 
PHS,  DHHS. 

ACTION:  Notice  of  Proposed  Actions 
under  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 

summary:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
After  consideration  of  these  proposals 
and  comments  by  the  NIH  Recombinant 
DNA  Advisory  Committee  (RAC)  at  its 
meeting  on  September  23, 1985,  the 
Director  of  the  National  Institutes  of 
Health  will  issue  decisions  on  these 
proposals  in  accord  with  the  Guidelines. 
date:  Comments  must  be  received  by 
September  18. 1985. 

ADDRESS:  Written  comments  and 
recommendations  should  be  submitted 
to  the  Director,  Office  of  Recombinant 
DNA  Activities,  Building  31,  Room  3B10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205.  All  comments  received 
in  timely  response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5:00  p.m.  Comments  received 
by  close  of  business  September  16, 1985, 
will  be  reproduced  and  distributed  to 
the  RAC  for  consideration  at  its 
September  23, 1985,  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Background  documentation  and 
additional  information  can  be  obtained 
from  Drs.  Stanley  Barban  and  Elizabeth 
Milewski.  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205.  (301)  496- 
6051. 

SUPPLEMENTARY  INFORMATION:  The 

National  Institutes  of  Health  will 
consider  the  following  actions  under  the 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

L  Request  for  Pennission  To  Clone 
Shiga-like  Toxin  From  the  Families 
Enterobacteriaceae  and  Vibriooaceae  in 
E.  coU  K-12 

Dr.  Alison  O'Brien  of  the  Uniformed 
Services  University  of  the  Health 
Sciences  had  previously  (49  FR  36052) 
received  permission  from  the  National 
Institutes  of  Health  to  clone  the 


structural  gene  of  the  Shiga-like  toxin 
(SLT)  of  Escherichia  coli  in  E.  coli  K-12. 
The  specific  language  concerning  the 
permission  reads  as  follows  in  the 
current  version  of  the  NIH  Guidelines 
(49  FR  46279): 

Appendix  F-IV-H.  The  intact  structural 
gene(s)  of  the  Shiga-like  toxin  from  E.  coli 
may  be  cloned  in  E.  coli  K-12  under  BL3  -\- 
EKl  containment  conditions. 

E.  coli  host-vector  systems  expressing  the 
Shiga-like  toxin  gene  may  be  moved  from  BL3 
to  BL.2  containment  conditions  provided  that: 
(1)  The  amount  of  toxin  produced  by  the 
modified  host-vector  systems  is  no  greater 
than  that  produced  by  the  positive  control 
strain  933  E.  coli  0157H7.  grown  and 
measured  under  optimal  conditions;  and  (2) 
the  cloning  vehicle  is  to  be  an  EKl  vector 
preferably  belonging  to  the  class  of  poorly 
mobilizable  plasmids  such  as  pBR322. 
pBR328.  and  pBR325. 

Nontoxinogenic  fragments  of  the  Shiga-like 
toxin  structural  gene(s)  may  be  moved  from 
BL3  -H  EKl  to  BL2  +  EKl  containment 
conditions  or  such  nontoxic  fragments  may 
be  directly  cloned  in  E.  coli  K-12  under  BL2 
-f-  EKl  conditions  provided  that  the  E.  coli 
host-vector  systems  containing  the  fragments 
do  not  contain  overlapping  fragments  which 
together  would  encompass  the  Shiga-like 
toxin  structural  gene(s). 

Dr.  O'Brien  is  now  requesting 
permission  to  clone  SLT  structural 
genes,  deHned  either  by  nucleotide 
sequence  homology  with  SLT  gene 
probes  from  E.  coli  or  by  antigenic 
cross-reactivity  of  their  gene  products 
with  purified  E.  coli  SLT,  from  bacterial 
species  classified  in  the  families 
Enterobacteriaceae  or  Vibrionaceae 
into  E.  coli  K-12  under  conditions 
similar  to  those  specified  in  the  previous 
permission.  Dr.  O'Brien  wishes  to 
broaden  the  scope  of  study  of  SLT  toxin 
for  the  following  reasons:  (1)  To 
investigate  the  potential  role  of  SLT  in 
the  pathogenicity  of  a  variety  of 
bacteria:  (2)  to  compare  the  SLT  genes 
from  various  pathogenic  bacteria:  and 
(3)  to  facilitate  the  development  of  an 
experimental  Vibrio  cholerae  vaccine 
strain  deleted  for  SLT  genes. 

Dr.  O'Brien  has  supplied  information 
supporting  this  request  to  ORDA. 

II.  Request  To  Clone  a  Hybrid  Toxin 
Gene  in  E.  Coli  K-12 

Dr.  John  Murphy  of  the  University 
Hospital  of  Boston  University  Medical 
Center  requests  permission  to  construct 
a  hybrid  molecule  in  which  the  gene 
coding  for  interleukin-2  (IL2]  is  joined  to 
a  segment  of  the  gene  encoding 
diphtheria  toxin.  The  diphtheria  toxin 
segment  encodes  the  A  subunit  and 
portions  of  the  B  subunit.  The  hybrid 
gene  would  be  cloned  in  E.  coli  K-12 
host-vector  systems. 
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III.  Proposed  Amendments  of  Appendix 
C-III  of  the  NIH  Guidelines 

BioTcchnica  International, 
Cambridge.  Massachusetts,  proposes 
the  following  amendments  to 
Appendix  C-IIl  of  the  NIH  Quidelines. 
The  first  paragraph  of  Appendix  C-III 
would  be  amended  to  read  as  follows: 

Experiments  which  use  Saccharomyces 
cerexisiae  host-vector  systems,  with  the 
exception  of  experiments  listed  below,  are 
exempt  from  these  Guidelines. 

This  amendment  would  extend  the 
current  exemption  to  include  strains 
other  than  "laboratory  strains." 

A  new  second  paragraph  would  be 
added  to  Appendix  C-III  to  read  as 
follows: 

Experiment^  which  use  Saccharamyces 
uvarum  host-vector  systems,  with  the 
exception  of  experiments  listed  below,  are 
exempt  from  these  Guidelines. 

The  company  has  provided 
information  concerning  this  request  to 
ORDA. 

IV.  Points  To  Consider  in  the  Design  and 
Submission  of  Human  Somatic-Ccll 
Gene  Therapy  Protocols 

Proposed  "Points  to  Consider  in  the 
Design  and  Submission  of  Human 
Somatic-Cell  Gene  Therapy  Protocols" 
were  published  for  comment  in  the 
Federal  Register  of  January  22, 1985  (50 
PR  2940).  Readers  are  referred  to  that 
announcement  for  detailed  background 
information  and  the  roster  of  the  RAC 
Working  Group  on  Human  Gene 
Therapy.  Fifteen  letters  were  received 
during  the  comment  period.  Based  on 
those  comments,  the  RAC  Working 
Group  on  Human  Gene  Therapy  met  on 
April  1, 1985.  and  prepared  a  revised 
proposed  Points  to  Consider.  The 
revised  proposed  Points  to  Consider  and 
letters  of  comment  were  reviewed  by 
the  full  RAC  at  its  meeting  on  May  3, 
1985.  After  extensive  discussion,  the 
RAC  voted  to  incorporate  changes 
suggested  at  the  meeting,  to  accept  the 
revised  Points  to  Consider  as  a  working 
document,  and  to  republish  the 
document  for  further  comment.  An 
additional  section,  entitled 
"Applicability,"  has  been  added  to 
emphasize  that  the  Points  to  Consider 
apply  only  to  institutions  receiving 
support  for  recombinant  DNA  research 
from  the  NIH. 

The  following  Points  to  Consider 
document  incorporating  the 
recommended  changes  is  now  published 
for  public  comment.  Comments  received 
will  be  circulated  to  all  RAC  and 
working  group  members.  The  Points  to 
Consider  document  and  the  public 
comments  received  will  be  considered 


at  the  next  RAC  meeting  on  September 
23. 1985. 

NATIONAL  INSTITUTES  OF  HEALTH 
POINTS  TO  CONSIDER  IN  THE 
DESIGN  AND  SUBMISSION  OF 
HUMAN  SOMATIC-CELL  GENE 
THERAPY  PROTOCOLS 

Working  Group  on  Human  Gene 
Therapy  NIH  Recombinant  DNA 
Advisory  Committee 

Outline 

Applicability 
Introduction 

I.  Description  of  Proposal 

A.  Objectives  and  Rationale  of  the 
Proposed  Research 

B.  Research  Design,  Anticipated  Risks  and 
Benefits 

1.  Structure  and  Characteristics  of  the 
Biological  System 

2.  Preclinical  Studies.  Including  Risk- 
Assessment  Studies 

3.  Clinical  Procedures.  Including  Patient 
Monitoring 

4.  Public-Health  Considerations 

5.  Qualiflcations  of  Investigators, 
Adequacy  of  Laboratory  and  Clinical 
Facilities 

C-Selection  of  Patients 

D.  Informed  Consent 

E.  Privacy  and  Confidentiality 

II.  Special  Issues 

A.  Provision  of  Accurate  Information  to  the 
Public 

B.  Timely  Communication  of  Research 
Methods  and  Results  to  Investigators  and 
Clinicians 

III.  Requested  Documentation 

A.  Original  Protocol 

B.  IRB  and  IBC  Minutes  and 
Recommendations 

C.  One-Page  Abstract  of  Gene  Therapy 
Protocol 

D.  One-Page  Description  of  Proposed 
Experiment  in  Non-Technical  Language 

E.  Curricula  vitoe  for  Professional 
Personnel 

F.  Indication  of  Other  Federal  Agencies  To 
Which  the  Protocol  Is  Being  Submitted 

G.  Other  Pertinent  Material 

IV.  Reporting  Requirements 

Applicability 

These  "Points  to  Consider"  apply  only 
to  research  conducted  at  or  sponsored 
by  an  institution  that  receives  any 
support  for  recombinant  DNA  research 
from  the  National  Institutes  of  Health 
(NIH).  This  includes  research  performed 
by  NIH  directly. 

Introduction 

(1)  Experiments  in  which  recombinant 
DNA  '  is  introduced  into  cells  of  a 


human  subject  with  the  intent  of  stably 
modifying  the  subject's  genome  are 
covered  by  Section  III-A-4  of  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (49  FR 
46266).  Section  III-A-4  requires  such 
experiments  to  be  reviewed  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC)  and  approved  by  the  NIH.  RAC 
consideration  of  each  proposal  will  be 
on  a  case-by-caes  basis  and  will  follow 
publication  of  a  precis  of  the  proposal  in 
the  Federal  Register,  an  opportimity  for 
public  comment,  and  a  review  of  the 
proposal  by  the  working  group  of  the 
RAC.  RAC  recommendations  on  each 
proposal  will  be  forwarded  to  the  NIH 
Director  for  a  decision  which  will  then 
be  published  in  the  Federal  Register.  In 
accordance  with  Section  FV-C-l-b  of 
the  NIH  Guidelines,  the  NIH  Director 
may  approve  proposals  only  if  he  finds 
that  they  present  "no  significant  risk  to 
health  or  the  environment." 

(2)  In  general,  it  is  expected  that 
somatic-cell  gene  therapy  protocols  will 
not  present  a  risk  to  the  environment  as 
the  recombinant  DNA  is  expected  to  be 
confined  to  the  human  subject. 
Nevertheless,  Section  I-^-4-b  of  the 
"Poijjts  to  Consider"  document  asks  the 
researchers  to  address  specirically  this 
point. 

(3)  This  document  is  intended  to 
provide  guidance  in  preparing  proposals 
for  NIH  consideration  under  Section  III- 
A-4  of  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecides. 
Not  every  point  mentioned  in  the 
"Points  to  Consider"  document  will 
necessarily  require  attention  in  every 
proposal.  It  is  expected  that  the 
document  will  be  considered  for 
revision  at  least  annually  as  experience 
in  evaluating  proposal  accumulates  and 
as  new  scientiHc  developments  occur. 

(4)  A  proposal  will  be  considered  by 
the  RAC  only  after  the  protocol  has 
been  approved  by  the  local  Institutional 
Biosafety  Committee  (IBC)  and  by  the 
local  Institutional  Review  Board  (KB)  in 
accordance  with  Department  of  Health 
and  Human  Services  (DHHS) 
Regulations  for  the  Protection  of  Human 
Subjects  (45  CFR  Part  46).  If  a  proposal 
involves  children,  special  attention 
should  paid  to  subpart  D  of  these  DHHS 
regulations.  The  IRB  and  IBC  may,  at 
their  discretion,  condition  their  approval 
on  further  specific  deliberation  by  the 
RAC  and  its  working  group. 
Consideration  of  gene  therapy  proposals 
by  the  RAC  may  proceed  simultaneously 
with  review  by  any  other  involved 
federal  agencies  *  provided  that  the  RAC 


'  Section  III-A-4  applies  to  l)oth  recombinanl 
DNA  and  ONA  derived  from  recombinant  DNA. 


'The  Food  and  Drug  Administration  (FDA)  hat 
jurisdiction  over  drug  products  intended  for  use  in 

>  Contiaued 
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is  notified  of  the  simultaneous  review. 
Meetings  of  the  committee  will  be  open 
to  the  public  except  where  trade  secrets 
or  proprietary  information  will  be 
disclosed.  The  committee  would  prefer 
that  the  Hrst  proposal  submitted  for 
RAC  review  contain  no  proprietary 
information  or  trade  secrets,  enabling  all 
aspects  of  the  review  to  be  open  to  the 
public.  The  public  review  of  these 
protocols  will  serve  to  inform  the  public 
not  only  on  the  technical  aspects  of  the 
proposals  but  also  on  the  meaning  and 
significance  of  the  research. 

(5)  The  clinical  application  of 
recombinant  DNA  techniques  to  human 
gene  therapy  raises  two  general  kinds  of 
questions:  (1)  The  questions  usually 
discussed  by  IRBs  in  their  review  of  any 
proposed  research  involving  human 
subjects:  and  (2)  broader  social  issues. 
The  first  type  of  question  is  addressed 
principally  in  Part  I  of  this  document. 
Several  of  the  broader  social  issues 
surrounding  human  gene  therapy  are 
discussed  later  in  this  Introduction  and 
in  Part  II  below. 

(6)  Following  the  Introduction,  this 
document  is  divided  into  four  parts.  Part 
I  deals  with  the  short-term  risks  and 
benefits  of  the  proposed  research  to  t^e 
patient  ^  to  other  people,  as  well  as  with 
issues  of  fairness  in  the  selection  of 
patients,  informed  consent,  and  privacy 
and  confidentiality.  In  Part  II. 
investigators  are  requested  to  address 
special  issues  pertaining  to  the  free  flow 
of  information  about  clinical  trials  of 
gene  therapy.  These  issues  lie  outside 
the  usual  purview  of  IRBs  and  reflect 
general  pubhc  concerns  about 
biomedical  research.  Part  III  summarizes 
other  requested  documentation  that  will 
assist  the  RAC  and  its  working  group  in 
their  review  of  gene  therapy  proposals. 
Part  IV  specifies  reporting  requirements. 

(7J  A  distinction  should  be  drawn 
between  making  genetic  changes  in 
somatic  cells  and  in  germ  line  cells.  The 
purpose  of  somatic  cell  gene  therapy  is 
to  treat  an  individual  patient,  e.g..  by 
inserting  a  properly  functioning  gene 
into  a  patient's  bone  marrow  cells  in 
vitro  and  then  reintroducing  the  cells 
into  the  patient's  body.  In  germ  line 
alterations,  a  specific  attempt  is  made  to 
introduce  genetic  changes  into  the  germ 
(reproductive)  cells  of  an  individual, 
with  the  aim  of  changing  the  set  of  genes 
passed  on  to  the  individual's  offspring. 
The  RAC  and  its  working  group  will  not 


cbnical  trials  of  human  somatic-cell  gene  therapy 
For  general  information  on  FDA's  policies  and 
re^iulatory  requirements,  please  see  the  Feileral 
Repstar.  Volume  49.  pages  S067S-aO.  1984. 

'  The  term  "patient"  and  its  variants  are  used  it 
the  leKl  m»  a  shorthand  designation  for  "patient- 
Hubject." 


at  present  entertain  proposals  for  germ 
line  alterations  but  will  consider  for 
approval  protocols  involving  somatic- 
cell  gene  therapy. 

(8)  The  acceptability  of  human 
somatic-cell  gene  therapy  has  been 
addressed  in  several  recent  documents 
as  well  as  in  numerous  academic 
studies.  The  November  1962  report  of 
the  President's  Conmiission  for  the 
Study  of  Ethical  Problems  in  Medicine 
and  Biomedical  and  Behavioral 
Research.  Splicing  Life,  resulted  from  a 
two-year  process  of  public  deliberations 
and  hearings;  upon  release  of  that 
report,  a  House  subcommittee  held  three 
days  of  public  hearings  with  witnesses 
from  a  wide  range  of  fields  from  the 
biomedical  and  social  sciences  to 
theology,  philosophy,  and  law.  In 
December  1984,  the  Office  of 
Technology  Assessment  released  a 
background  paper,  Human  Gene 
Therapy,  which  brought  these  earlier 
documents  up-to-date.  As  the  latter 
report  concluded: 

Civic,  religious,  scientific,  and  medical 
groups  have  all  accepted,  in  principle,  the 
appropriateness  of  gene  therapy  of  somatic 
cells  in  humans  for  specific  genetic  diseases. 
Somatic  cell  gene  therapy  is  seen  as  an 
extension  of  present  methods  of  therapy  that 
might  be  preferable  to  other  technologies. 

(9)  Concurring  with  this  judgment,  the 
RAC  and  its  working  group  are  prepared 
to  consider  for  approval  somatic-cell 
therapy  protocols,  provided  that  the 
design  of  such  experiments  offers 
adequate  assurance  that  their 
consequences  will  not  go  beyond  their 
purpose,  which  is  the  same  as  the 
traditional  purpose  of  all  clinical 
investigations,  namely,  to  benefit  the 
health  and  well-being  of  the  individual 
being  treated  while  at  the  same  time 
gathering  generalizable  knowledge. 

(10)  The  two  possible  undesirable 
consequences  of  somatic-cell  therapy 
would  be  unintentional  (1)  vertical 
transmission  of  genetic  changes  from  an 
individual  to  his  or  her  offspring  or  (2) 
horizontal  transmission  of  viral  infection 
to  other  persons  with  whom  the 
individual  comes  in  contact. 
Accordingly,  this  document  requests 
information  that  will  enable  the  RAC 
and  its  working  group  to  assess  the 
likelihood  that  the  proposed  somatic-cell 
gene  therapy  will  inadvertendy  affect 
reproductive  cells  or  lead  to  infection  of 
other  people  (e.g.,  treatment  personnel 
or  relatives). 

(11)  In  recognition  of  the  social 
concern  that  surrounds  the  general 
discussion  of  human  gene  therapy,  the 
working  group  will  continue  to  consider 
the  possible  long-range  effects  of 
applying  knowledge  gained  from  these 


and  related  experiments.  While  research 
in  molecular  biology  could  lead  to  the 
development  of  techniques  for  germ  line 
intervention  or  for  the  use  of  genetic 
means  to  enhance  human  capabilities 
rather  than  to  correct  defects  in  patients, 
the  working  group  does  not  believe  that 
these  effects  will  follow  immediately  or 
inevitably  from  experiments  with 
somatic-cell  gene  therapy.  The  working 
group  will  cooperate  with  other  groups 
in  assessing  the  possible  long-term 
consequences  of  somatic-cell  gene 
therapy  and  related  laboratory  and 
animal  experiments  in  order  to  define 
appropriate  human  applications  of  this 
emerging  technology. 

(12)  Responses  to  the  questions  raised 
in  these  "Points  to  Consider"  should  be 
provided  in  the  form  of  either  written 
answers  or  references  to  specific 
sections  of  the  protocol  or  its 
appendices. 

I.  Description  of  Proposal 

A.  Objectives  and  Rationale  of  the 
Proposed  Research 

State  concisely  the  overall  objectives 
and  rationale  of  the  proposed  study. 
Please  provide  information  on  the 
following  specific  points: 

1.  Why  is  the  disease  selected  for 
treatment  by  means  of  gene  therapy  a 
good  candidate  for  such  treatment? 

2.  Describe  the  natural  history  and 
range  of  expression  of  the  disease 
selected  for  treatment.  In  your  view,  are 
the  usual  effects  of  the  disease 
predictable  enough  to  allow  for 
meaningful  assessment  of  the  results  of 
gene  therapy? 

3.  Is  the  protocol  designed  to  prevent 
all  manifestations  of  the  disease,  to  halt 
the  progression  of  the  disease  after 
symptoms  have  begun  to  appear,  or  to 
reverse  manifestations  of  the  disease  in 
seriously  ill  victims? 

4.  What  alternative  therapies  exist?  In 
what  groups  of  patients  are  these 
therapies  effective?  What  are  their 
relative  advantages  and  disadvantages 
as  compared  with  the  proposed  gene 
therapy? 

B.  Research  Design,  Anticipated  Risks 
and  Benefits 

1.  Structure  and  Characteristics  of  the 
Biological  System 

Provide  a  full  description  of  the 
methods  and  reagents  to  be  employed 
for  gene  delivery  and  the  rationale  foi 
their  use.  The  following  are  specific 
points  to  be  addressed: 

a.  What  is  the  structure  of  the  cloned 
DNA  that  will  be  used? 

(1)  Describe  the  gene  (genomic  or 
cDNA),  the  bacterial  plasmid  or  phage 
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vector,  and  the  delivery  vector  (if  any). 
Provide  complete  sequence  analysis  or  a 
detailed  restriction  map  of  the  total 
construct. 

(2)  What  regulatory  elements  does  the 
construct  contain  (e.g.,  promoters, 
enhancers,  polyadenylation  sites, 
replication  origins,  etc.)? 

(3)  Describe  the  steps  used  to  derive 
the  DNA  construct. 

b.  What  is  the  structure  of  the 
material  that  will  be  administered  to  the 
patient? 

(1)  Describe  the  preparation,  structure, 
and  composition  of  the  materials  that 
will  be  given  to  the  patient  or  used  to 
treat  the  patient's  cells. 

(a)  If  DNA,  what  is  the  purity  (both  in 
terms  of  being  a  single  DNA  species  and 
in  terms  of  other  contaminants)?  What 
tests  have  been  used  and  what  is  the 
sensitivitj'  of  the  tests? 

(b)  If  a  virus,  how  is  it  prepared  from 
the  DNA  construct?  In  what  cell  is  the 
virus  grown  (any  special  features)? 
What  medium  and  serum  are  used?  How 
is  the  virus  purified?  What  is  its 
structure  and  purity?  What  steps  are 
being  taken  (and  assays  used  with  their 
sensitivity)  to  detect  and  eliminate  any 
contaminating  materials  (nucleic  acids, 
proteins,  etc.)  or  contaminating  viruses 
or  other  organisms  in  the  cells  or  serum? 

(2)  Describe  any  other  material  to  be 
used  in  preparation  of  the  material  to  be 
administered  to  the  patient.  For 
example,  if  a  viral  vector  is  proposed, 
what  is  the  nature  of  the  helper  virus  or 
cell  line?  If  carrier  particles  are  to  be 
used,  what  is  the  nature  of  these? 

2.  Preclinical  Studies.  Including  Risk 
Assessment  Studies 

Describe  the  experimental  basis 
(derived  from  tests  in  cultured  cells  and 
laboratory  animals)  for  claims  about  the 
efficacy  and  safety  of  the  proposed 
system  for  gene  delivery. 

a.  Laboratory  studies  of  the  delivery 
system.  (1)  What  cells  are  the  intended 
recipients  of  gene  therapy?  If  recipient 
cells  are  to  be  treated  in  vitro  and 
returned  to  the  patient,  how  will  the 
cells  be  characterized  before  and  after 
treatment?  What  is  the  theoretical  and 
practical  basis  for  assuming  that  only 
the  treated  cells  will  act  as  recipients? 

(2)  Is  the  delivery  system  efficient? 
What  percentage  of  the  target  cells 
contain  the  inserted  DNA? 

(3)  How  is  the  structure  of  the  added 
DNA  sequences  monitored  and  what  is 
the  sensitivity  of  the  analysis?  Is  the 
added  DNA  extrachromosomal  or 
integrated?  Is  the  added  DNA 
unrearranged? 

(4)  How  many  copies  are  inserted  per 
cell?  How  stable  is  the  inserted  DNA 


both  in  terms  of  its  continued  presence 
and  its  structural  stability? 

b.  Laboratory  studies  of  gene 
expression.  Is  the  inserted  gene 
expressed?  To  what  extent  is  expression 
only  from  the  desired  gene  (and  not  from 
the  surrounding  DNA)?  In  what 
percentage  of  cells  does  expression 
occur?  Is  the  product  biologically  active? 
What  percentage  of  normal  activity 
results  from  the  inserted  gene?  Is  the 
gene  expressed  in  cells  other  than  the 
target  cells?  If  so,  to  what  extent? 

c.  Laboratory  studies  pertaining  to  the 
safety  of  the  delivery/expression 
system.  (1)  If  a  retroviral  system  is  used: 

(a)  W^af  cell  \ypes  have  been  infected 
with  the  retroviral  vector  preparation? 
Which  cells,  if  any,  produce  infectious 
particles? 

(b)  How  stable  are  the  retroviral 
vector  and  the  resulting  provirus  against 
loss,  rearrangement,  recombination,  or 
mutation?  What  information  is  available 
on  how  much  rearrangement  or 
recombination  with  endogenous  or  other 
viral  sequences  is  likely  to  occur  in  the 
patient's  cells?  What  steps  have  been 
taken  in  designing  the  vector  to 
minimize  instability  or  variation?  What 
laboratory  studies  have  been  performed 
to  check  for  stability,  and  what  is  the 
sensitivity  of  the  analyses? 

(c)  What  laboratory  evidence  is 
available  concerning  potential  harmful 
effects  of  the  treatment,  e.g.. 
development  of  neoplasia,  harmful 
mutations,  regeneration  of  infectious 
particles,  or  immune  responses?  What 
steps  have  been  taken  in  designing  the 
vector  to  minimize  pathogenicity?  What 
laboratory  studies  have  been  performed 
to  check  for  pathogenicity,  and  what  is 
the  sensitivity  of  the  analyses? 

(d)  Is  there  evidence  from  animal 
studies  that  vector  DNA  has  entered 
untreated  cells,  particularly  germ  line 
cells?  What  is  the  sensitivity  of  the 
analyses? 

(e)  Has  a  protocol  similar  to  the  one 
proposed  for  a  clinical  trial  been  carried 
out  in  non-human  primates  and/or  other 
animals?  What  were  the  results? 
Specifically,  is  there  any  evidence  that 
the  retroviral  vector  has  recombined 
with  any  endogenous  or  other  viral 
sequences  in  the  animals? 

(2)  If  a  non-retroviral  delivery  system 
is  used:  What  animal  studies  have  been 
done  to  determine  if  there  are 
pathological  or  other  undesirable 
consequences  of  the  protocol  (including 
insertion  of  DNA  into  cells  other  than 
thuse  treated,  particularly  germ  line 
cells)?  How  long  have  the  animals  been 
studied  after  treatment?  What  tests  have 
been  used  and  what  is  their  sensitivity? 


3.  Clinical  Procedures,  Including  Patient 
Monitoring 

Describe  the  treatment  that  will  be 
administered  to  patients  and  the 
diagnostic  methods  that  will  be  used  to 
monitor  the  success  or  failure  of  the 
treatment  If  previous  clinical  studies 
using  similar  methods  have  been 
performed  by  yourself  or  others, 
indicate  their  relevance  to  the  proposed 
study. 

a.  Will  cells  (e.g..  bone  marrow  cells) 
be  removed  frcnn  patients  and  treated  in 
vitro  in  preparation  for  gene  therapy?  If 
so,  what  kinds  of  cells  will  be  removed 
from  the  patients,  how  many,  how  often, 
and  at  what  intervals? 

b.  Will  patients  be  treated  to 
eliminate  or  reduce  the  number  of  cells 
containing  malfunctioning  genes  (e.g.. 
through  radiation  or  chemotherapy) 
prior  to  gene  therapy? 

c.  What  treated  cells  (or  vector/DNA 
combination)  will  be  given  to  patients  in 
the  attempt  to  administer  gene  therapy? 
How  will  the  treated  cells  be 
administered?  What  volume  of  cells  will 
be  used?  Will  there  be  single  or  multiple 
treatments?  If  so.  over  what  period  of 
time? 

d.  What  are  the  clinical  endpoints  of 
the  study?  How  will  patients  be 
monitored  to  assess  specific  effects  of 
the  treatment  on  the  disease?  What  is 
the  sensitivity  of  the  analyses?  How 
frequently  will  follow-up  studies  be 
done?  How  long  will  patient  follow-up 
continue? 

e.  What  are  the  major  potential 
beneficial  and  adverse  effects  of 
treatment  that  you  anticipate?  What 
measures  will  be  taken  in  an  attempt  to 
control  or  reverse  these  adverse  effects 
if  they  occur?  Compare  the  probability 
and  magnitude  of  potential  adverse 
effects  on  patients  with  the  probability 
and  magnitude  of  deleterious 
consequences  from  the  disease  if  gene 
therapy  is  not  performed. 

i.  If  a  treated  patient  dies,  what 
special  studies  will  be  performed  as  part 
of  the  autopsy? 

4.  Public-Health  considerations 

Describe  any  potential  benefits  and 
hazards  of  the  proposed  therapy  to 
persons  other  than  the  patients  being 
treated.  Specifically: 

a.  On  what  basis  are  potential  public 
health  benefits  or  hazards  postulated? 

b.  Is  there  a  significant  likelihood  that 
the  inserted  DNA  will  spread  from  the 
patient  to  other  persons  or  to  the 
environment? 

c.  Will  any  precautions  be  taken 
against  such  spread  (e.g.,  to  patients 
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sharing  a  room,  health-care  workers,  or 
family  members)? 

d.  What  measures  will  be  undertaken 
to  mitigate  the  risks,  if  any,  to  public 
health? 

5.  Qualifications  of  Investigators, 
Adequacy  of  Laboratory  and  Clinical 
Facilities 

Indicate  the  relevant  training  and 
experience  of  the  personnel  who  will  be 
involved  in  the  preclinical  studies  and 
clinical  administration  of  gene  therapy. 
In  addition,  please  describe  the 
laboratory  and  clinical  facilities  where 
the  proposed  study  will  be  performed. 

a.  What  professional  personnel 
(medical  and  nonmedical)  will  be 
involved  in  the  proposed  study?  What 
are  their  specific  qualifications  and 
experience  with  respect  to  the  disease  to 
be  treated  and  with  respect  to  the 
techniques  employed  in  molecular 
biology?  Please  provide  curricula  vitae 
(see  Section  III-D). 

b.  At  what  hospital  or  clinic  will  the 
treatment  be  given?  Which  facilities  of 
the  hospital  or  clinic  will  be  especially 
important  for  the  proposed  study?  Will 
patients  occupy  regular  hospital  beds  or 
clinical  research  center  beds?  Where 
will  patients  reside  during  the  follow-up 
period? 

C.  Selection  of  Patients 

Estimate  the  number  of  patients  to  be 
involved  in  the  proposed  study  of  gene 
therapy.  Describe  recruitment 
procedures  and  patient  eligibility 
requirements,  paying  particular 
attention  to  whether  these  procedures 
and  requirements  are  fair  and  equitable. 

1.  How  many  patients  do  you  plan  to 
involve  in  the  proposed  study? 

2.  How  many  eligible  patients  do  you 
anticipate  being  able  to  identify  each 
year? 

3.  What  recruitment  procedures  do 
you  plan  to  use? 

4.  What  selection  criteria  do  you  plan 
to  employ?  What  are  the  exclusion  and 
inclusion  criteria  for  the  study? 

5.  How  will  patients  be  selected  if  it  is 
not  possible  to  include  all  who  desire  to 
participate? 

D.  Informed  Consent 

Indicate  how  patients  will  be 
informed  about  the  proposed  study  and 
how  their  consent  will  be  solicited.  The 
consent  procedure  should  adhere  to  the 
requirements  of  DHHS  regulations  for 
the  protection  of  human  subjects  (45 
CFR  Part  48).  If  the  study  involves 
pediatric  or  mentally  handicapped 
patients,  describe  procedures  for 
seeking  the  permission  of  parents  or 
guardians  and,  where  applicable,  the 
assent  of  each  patient.  Areas  of  special 


concern  highlighted  below  include 
potential  adverse  effects,  Hnancial  costs, 
privacy,  and  long-term  follow-up. 

1.  How  will  the  major  points  covered 
in  Sections  I-A  through  I-C  of  this 
document  be  disclosed  to  potential 
participants  in  this  study  and/or  parents 
or  guardians  in  language  that  is 
understandable  to  them? 

2.  How  will  the  innovative  character 
and  the  theoretically-possible  adverse 
effects  of  "ene  therapy  be  discussed 
with  patieuts  and/or  parents  oi 
guaradians?  How  will  the  potential 
adverse  effects  be  compared  with  the 
consequences  of  the  disease?  What  will 
be  said  to  convey  that  some  of  these 
adverse  effects,  if  they  occur,  could  be 
irreversible? 

3.  What  explanation  of  the  Hnancial 
costs  of  gene  therapy  and  any  available 
alternative  therapies  will  be  provided  to 
patients  and/or  parents  or  guardians? 

4.  Will  patients  and/or  their  parents 
or  guardians  be  informed  that  the 
innovative  character  of  gene  therapy 
may  lead  to  great  interest  by  the  media 
in  the  research  and  in  treated  patients? 
What  special  procedures,  if  any,  will  be 
followed  to  protect  the  privacy  of 
patients  and  their  families? 

5.  Will  patients  and/or  their  parents 
or  guardians  be  informed: 

a.  That  some  of  the  procedures 
performed  in  the  study  will  be 
irreversible. 

b.  That  following  the  performance  of 
such  procedures  it  would  not  be 
medically  advisable  for  patients  to 
withdraw  from  the  study? 

0.  That  a  willingness  to  cooperate  in 
long-term  follow-up  (for  at  least  three  to 
five  years)  will  be  a  precondition  for 
participation  in  the  study? 

d.  That  a  willingness  to  permit  an 
autopsy  to  be  performed  in  the  event  of 
a  patient's  death  following  treatment  is 
also  a  precondition  for  a  patient's 
participation  in  the  study?  (This 
stipulation  is  included  because  an 
accurate  determination  of  the  precise 
cause  of  a  patient's  death  would  be  of 
vital  importance  to  all  future  gene 
therapy  patients.) 

E.  Privacy  and  Confidentiality. 

Indicate  what  measures  will  be  taken 
to  protect  the  privacy  of  gene  therapy 
patients  and  their  families  as  well  as  to 
maintain  the  confidentiality  of  research 
data. 

1.  What  provisions  will  be  made  to 
honor  the  wishes  of  individual  patients 
(and  the  parents  or  guardians  of 
pediatric  or  mentally  handicapped 
patients)  as  to  whether,  when,  or  how 
the  identity  of  patients  is  publicly 
disclosed? 


2.  What  provision  will  be  made  to 
maintain  the  confidentiality  of  research  . 
data,  at  least  in  cases  where  data  could 
be  linked  to  individual  patients? 

II.  Special  Issues 

Although  the  following  issues  are 
beyond  the  normal  purview  of  local 
IRBs,  the  RAC  and  its  working  group 
request  that  investigators  respond  to 
questions  A  and  B  below. 

A.  What  steps  will  be  taken  to  ensure 
that  accurate  information  is  made 
available  to  the  public  with  respect  to 
such  public  concerns  as  may  arise  from 
the  proposed  study? 

B.  Do  you  or  your  funding  sources 
intend  to  protect  under  patent  or  trade 
secret  laws  either  the  products  or  the 
procedures  developed  in  the  proposed 
study?  If  so,  what  steps  will  be  taken  to 
permit  as  full  communication  as 
possible  among  investigators  and 
clinicians  concerning  research  methods 
and  results? 

III.  Requested  Documentation 

In  addition  to  responses  to  the 
questions  raised  in  these  "Points  to 
Consider,"  please  submit  the  following 
materials: 

A.  Your  protocol  as  approved  by  your 
local  IRB  and  IBC.  The  consent  form, 
which  must  have  IRB  approval,  should 
be  submitted  to  the  NIH  only  on  request. 

B.  Local  IRB  and  IBC  minutes  and 
recommendations  that  pertain  to  your 
protocol. 

C.  A  one-page  scientific  abstract  of 
the  gene  therapy  protocol. 

D.  A  one-page  description  of  the 
proposed  experiment  in  nontechnical 
language. 

E.  Curricula  vitae  for  professional 
personnel. 

F.  An  indication  of  other  federal 
agencies  to  which  the  protocol  is  being 
submitted  for  review. 

G.  Any  other  material  which  you 
believe  will  aid  in  the  review. 

rv.  Reporting  Requirements 

A.  Serious  adverse  effects  of 
treatment  should  be  reported 
immediately  to  both  your  local  IRB  and 
the  NIH  Office  for  Protection  from 
Research  Risks,  and  a  written  report 
should  be  filed  with  both  groups.  A  copy 
of  the  report  should  also  be  forwarded 
to  the  NIH  Office  of  Recombinant  DNA 
Activities  (ORDA). 

B.  Reports  regarding  the  general 
progress  of  patients  should  be  filed  at 
six-month  intervals  with  both  your  local 
IRB  and  ORDA.  These  twice-yearly 
reports  should  continue  for  a  sufficient 
period  of  time  to  allow  observation  of 
major  effects  (at  least  three  to  five 
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years).  In  the  event  of  a  patient's  death, 
the  autopsy  report  should  be  submitted 
to  the  IRB  and  ORDA. 

Dated:  August  9, 1985. 
lames  B.  Wyngaarden, 

Director.  National  Institutes  of  Health. 

(OMB's  "Mandatory  Information 
requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 


Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition.  NIH 


could  not  be  certain  that  every  federal 
program  would  be  included  as  many  federal 
agencies,  as  well  as  prK'ate  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  Usted  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected.) 

|FR  Doc.  85-19720  Filed  6-16-85:  8:45  am) 
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and  Areas  Under  its  Jurisdiction; 
Proposed  Rule 


3347D  Federal  Regteter  /  Vol.  50.  No.  160  /  Monday.  August  19.  1985  /  Proposed  Rules 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  250 

Donation  of  Food  for  Use  in  ttie  United 
States,  Its  Territories  and  Possessions 
and  Areas  Under  its  Jurisdiction 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Proposed  rule. 

SUMNNARV:  This  proposed  rule  would 
amend  the  Food  Distribution  Program 
Regulations  (7  CFR  Part  250)  by:  (1) 
Strengthening  provisions  for  inventory 
controls,  use  of  program  funds,  audits, 
storage  facilities  and  management 
evaluation  reviews;  (2)  restructuring  to 
provide  for  greater  ease  in  the  reading 
and  understanding  of  the  regulations;  (3) 
revising  provisions  for  the  renewal  of 
Kgreements;  and  (4)  strengthening 
provisions  for  the  processing  of  donated 
foods. 

DATE:  To  be  assured  of  consideration 
comments  must  he  received  or 
postmarked  on  or  before  November  18. 
1985. 

ADDRESS:  Comments  should  be  sent  to: 
Beveriy  A.  King,  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division.  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Alexandria,  Virginia  22302. 
Comments  in  response  to  these  nkt 
may  be  inspected  at  3101  Park  Center 
Drive,  Room  506,  Alexandria,  Virginia 
during  normal  business  hours  (8:30  ajn. 
to  5.00  p.m.,  Mondays  through  Fridays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Beveriy  A.  King,  Chief,  Program 
Administration  Branch  (703)  756-366a 
SUPPLEMENTARY  INFORMATION:  Any  new 
information  collection  and 
recordlceeptng  requirements  contained 
in  this  rule  are  subject  to  approval  by 
the  Office  of  Management  and  Budget 
before  becoming  effective. 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  not  been 
classified  major  because  it  does  not 
meet  any  of  the  three  criteria  identified 
under  the  Executive  Order.  This  action 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  nor  will 
it  have  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions.  This  action  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 


enterprises  to  compete  with  fofteign 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  been  reviewed  with 
regard  to  the  Regulatory  FlexibHity  Act 
(Pub.  L  96-354).  Robert  E.  Leard. 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  actim 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  onder 
No.  10.550  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (Cite  7  CFR  Part  3015,  Subpart 
V,  48  FR  29112,  June  24, 1983;  49  FR 
22675,  May  31, 1984;  50  FR  14068.  April 
10, 1985). 

Background 

The  regulations  governing  the  Food 
Distribution  Program  (7  CFR  Part  250) 
outline  the  responsibilities  of  the  Food 
and  Nutrition  Service  (FNS)  and 
distributing  agencies  concerning  the 
distribution  and  use  of  federally 
donated  foods.  The  current  regulations 
provide  for  the  distribution  of  donated 
foods  to  a  variety  of  domestic  outlets, 
including  entities  participating  in  the 
child  nutrition  programs  and  nutrition 
programs  for  the  elderly,  charitable 
institutions,  nonprofit  summer  camps  for 
children,  aod  certain  low-income 
hoaseholds  and  disaster  organizations. 

In  accordance  with  Executive  Order 
12044.  Part  250  was  reviewed  and 
determined  to  be  in  need  of  ov»all 
revision.  A  preliminary  notice  of  intent 
to  revise  and  republish  the  regulations 
appeared  on  June  22, 1979,  (44  FR  36396) 
in  the  Federal  Register. 

Part  250  has  not  been  subjected  to  an 
in-depth  analysis  to  determine  if  all 
provisions  provide  for  an  efficient  and 
effective  administration  of  the  Food 
Distribution  Program  since  1966.  A 
PrenotiGe  was  (^lished  on  December 
16. 198a  (45  FR  82890).  announcing  that 
FNS  had  reviewed  the  provisions  set 
forth  under  Part  250  to  determine  their 
adequacy  and,  as  a  result  of  that  review, 
had  determined  that  the  regulations 
were  in  need  of  revision  to  strengthen 
existing  provisions,  including  additional 
provisions  to  enhance  program 
operations.  Comments  were  solicited  to 
assist  FNS  in  developing  regulations 
which  will  provide  for  a  more  efficient 
and  effective  operation  of  the  Food 
Distribution  Program. 

Analysis  of  Conunents 

On  December  16, 1980,  FNS  pobhshed 
a  Prenotice  which  identified  specific 
provisions  contained  in  the  Food 


Distribution  Program  Regulations  (7  CFR 
Part  250)  which  were  considered  to  be  in 
need  of  revision.  In  an  effort  to  assist 
FNS  in  revising  Part  250.  comments  were 
solicited  on  these  as  well  as  all  other 
provisions  contained  in  Part  250.  Sixty 
days  were  afforded  the  general  public 
far  comment  on  the  proposed  revision. 
Twenty-two  comment  letters  were 
received.  Comments  were  received  from 
distributing  agencies,  FNS  Regional 
Offices  (FNSRO),  School  Lunch  Program 
Managers,  the  Federation  of  Protestant 
Welfare  Agencies  and  the  National 
Indian  Food  and  Nutrition  Resource 
Center. 

Restructuring 

In  an  e^ort  to  simplify  the 
organization  of  Part  250.  various 
techniques  for  restructuring  were 
discussed  in  the  Prenotice.  A  total  of  12 
comments  were  recevied.  Seven  of  the 
comments  expressed  a  preference  that 
the  provisions  be  provided  under  one 
CFR  Part  with  separate  subparts  as  they 
relate  to  programs  being  served.  Other 
commenters  preferred  the  use  of 
separate  parts  or  a  "question-and- 
answer"  format. 

This  proposed  rule  sets  forth  the 
provisions  under  one  part  with  separate 
subparts  for  (1)  General,  (2)  General 
Operating  Provisions,  (3)  Processing  and 
Labeling  of  Donated  Foods,  and  (4) 
Eligible  Recipient  Agencies.  This 
restructuring  will  provide  for  greater 
ease  in  the  reading  and  understanding  of 
the  regulations  and  will  do  so  in  a 
manner  that  eliminates  the  need  for  a 
significant  amount  of  repetition. 

Three  comments  were  received 
concerning  the  quoting  of  legislative 
provisions.  One  commenter  suggested 
that  the  quoted  provisions  be  deleted, 
cme  reconunended  that  they  be 
maintained,  and  one  reconunended  that 
they  be  noted  in  the  margins.  The 
quoted  legislative  provisions  have  been 
deleted  in  the  proposed  rule.  However 
section  4(a)  of  the  Agriculture  and 
Consumer  Protection  Act  of  1973,  as 
amended:  sections  6  and  14  of  the 
National  School  Lunch  Act,  as  amended; 
section  32  of  Pub.  L  74-320  as  amended; 
section  311  of  the  Older  Americans  Act 
of  1965,  as  amended;  section  416  of  the 
Agricultural  Act  of  1949,  as  amended; 
and  section  709  of  the  Food  and 
Agriculture  Act  of  1965,  as  amended; 
have  been  included  under  definitions. 
These  sections  authorize  the  purchase 
and  donation  of  food  items.  FNS  will 
make  available  a  summary  of  legislation 
authorizing  food  donations  upon 
request. 
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Eligibility  Determination  for  Recipient 
Agencies  and  Recipients 

Section  250.6  of  the  current 
regulations  requires  distributing 
agencies  to  determine  that  recipient 
agencies  or  recipients  to  whom  they 
dislr'bute  donated  foods  are  eligible. 
The  current  regulations  do  not  require 
distributing  agencies  to  enter  into  an 
agreement  and  make  donated  foods 
available  to  all  agencies  which  have 
applied  for  participation  in  the  program 
and  have  been  determined  to  be  eligible. 

Section  250.11  of  the  proposed  rule 
has  been  revised  to  require  that 
distributing  agencies  determine  the 
eligibility  of  all  applicants,  to  enter  into 
agreements  with  those  which  are 
determined  to  be  eligible  and  to  make 
donated  foods  available.  This 
requirement  will  ensure  that  all  eligible 
recipient  agencies  which  wish  to 
participate  in  the  program  are  afforded 
that  opportunity. 

Agreements 

Section  250.5(c)  of  the  current 
regulations  requires  distributing 
agencies  to  enter  into  an  agreement  with 
the  Department  prior  to  the  inauguration 
of  a  distribution  program.  Section 
250.12(a)  of  the  proposed  regulations 
contains  this  provision  and  requires 
those  agreements  to  be  effective  for  no 
longer  than  one  year  and  to  be 
completed  by  September  30  of  each 
year.  The  September  30  requirement  is 
being  added  to  make  the  term  of  these 
agreements  coincide  with  the  Federal 
fiscal  year,  facilitating  compliance  with 
reporting  requirements  which  are 
generally  on  a  fiscal  year  basis.  In 
addition.  §  250.12(a)  of  the  proposed  rule 
requires  State  Agencies  on  Aging  which 
receive  cash  in  lieu  of  commodities  in 
connection  with  a  Nutrition  Program  for 
the  Elderly  to  enter  into  an  agreement 
with  the  Department  which  is  effective 
for  no  longer  than  one  year  and 
completed  by  September  30  of  each 
year.  This  requirement  is  necessary 
since  Federal  agencies  may  not  obligate 
funds  which  have  not  yet  been 
appropriated  by  the  Congress,  as  would 
happen  if  such  an  agreement  spanned 
two  fiscal  years. 

Section  250.6(b)  of  the  current 
regulations  requires  distributing 
agencies  to  enter  into  wrrtten 
agreements  with  subdistributing 
agencies  and  recipient  agenqies.  In 
§  250.12(b)  the  Department  is  proposing 
to  require  that  these  agreements  are  also 
renewed  annually.  The  Department 
believes  that  an  annual  agreement 
requirement  will  increase  program 
accountability  by  requiring  distributing 
agencies  to  regularly  review  their 


agreements  with  subdistributing 
agencies  and  recipient  agencies. 

Transfer  of  Donated  Foods 

Section  250.4(a)  of  the  current 
regulations  permits  the  transfer  of 
donated  foods  between  recipient 
agencies  with  the  authorization  of  the 
distributing  agency  if  such  transfer  is 
determined  to  be  in  the  best  interest  of 
the  program.  As  a  result  of  donated 
foods  being  transferred  to  recipient 
agencies  which  were  not  eligible  to 
receive  them,  §  250.13(a)(1)  of  the 
proposed  rule  requires  that  recipient 
agencies  receive  authorization  from  the 
distributing  agency  and  the  appropriate 
FNSRO  prior  to  transferring  donated 
foods  which  have  been  provided  as  part 
of  an  approved  food  package  or 
authorized  program  level  of  assistance. 
Recipient  agencies  may  continue  to 
transfer  donated  foods  which  have  been 
provided  in  addition  to  the  State's 
authorized  program  level  of  assistance 
with  prior  authorization  of  the 
distributing  agency  alone. 

Storage  Facilities 

Standards — Seven  comments  were 
received  concerning  the  establishment 
of  standards  by  FNS  for  use  in 
determining  wiiether  a  warehouse  has 
proper  facilities  to  safeguard  against 
theft,  spoilage  and  other  loss.  Four 
commenters  opposed  the  development 
of  warehousing  standards  by  FNS  and 
recommended  the  use  of  existing 
Federal  and  State  requirements.  To 
avoid  possible  conflict  between  FNS 
requirements,  other  existing  Federal 
requirements  and  State  requirements. 
Section  250.14(a)  of  the  proposed  rule 
sets  forth  only  general  standards  for 
storage  facilities  and  requires 
distributing  agencies,  subdistributing 
agencies  and  recipient  agencies 
reasonsible  for  the  contracting  of 
storage  facilities  to  ensure  that  the 
warehouse  facilities  meet  existing 
Federal.  State  or  local  Health 
Department  standards,  whichever  are 
more  stringent. 

Reviews — Fourteen  comments  were 
received  concerning  FNS'  Prenotice 
proposal  to  require  distributing 
agencies,  subdistributing  agencies  and 
recipient  agencies  which  are  responsible 
for  the  contracting  of  storage  facilities  to 
conduct  a  review  of  the  facilities  prior  to 
entering  into  or  renewing  a  contract  for 
the  handling,  storage  and  distribution  of 
donated  foods. 

Nine  commenters  supported  the 
proposal.  Three  commenters  suggested 
that  reviews  be  left  to  the  discretion  of 
the  distributing  agency.  Some 
distributing  agencies  already  conduct 
periodic  inspections.  One  commenter 


suggested  that  facilities  be  inspected  as 
part  of  administrative  reviews  and  one 
commenter  opposed  the  requirement  on 
the  grounds  that  the  agencies  involved 
lacked  the  necessary  funds,  personnel 
and  technical  knowledge. 

Section  250.6(q)  of  the  current 
regulations  and  S  250.14(a)  of  the 
proposed  regulations  require  distributing 
agencies,  subdistributing  agencies  and 
recipient  agencies  to  provide  storage 
facilities  which  will  safeguard  against 
theft,  spoilage  and  other  loss.  To  ensure 
that  donated  foods  are  stored  in  such  a 
manner.  S  250.14(b)  of  the  proposed  rule 
requires  that  the  distributing  agency 
ensure  that  a  review  of  the  storage 
facilities  has  been  conducted  fnior  to 
contracting  or  renewing  a  contract  for 
the  handling,  storage,  and  distribution  of 
donated  foods. 

Contracts — Comments  were  requested 
in  the  Prenotice  concerning  the 
requirement  for  a  written  contract 
between  the  distributing  agency, 
subdistributing  agency  or  recipient 
agency  and  the  storage  facility.  Seven 
comments  were  received  in  support  of 
requiring  a  written  contract.  One 
commenter  opposed  the  requirement  on 
the  basis  of  the  additional  paperwork 
that  would  result. 

In  the  event  that  donated  foods  are 
not  properly  stored  and  a  loss  occurs. 
the  lack  of  a  written  contract  setting 
forth  the  terms  and  conditions  for  tbe 
storage  of  the  food  could  result  in  the 
responsible  agency  being  placed  in  a 
difflcult  position  should  an  attempt  be 
made  to  recoup  the  loss.  Thus. 
§  250.14(c)  of  the  proposed  rule  requires 
distributing  agencies,  subdistributing 
agencies  and  recipient  agencies  to  enter 
into  annual  written  contracts  with 
storage  facilities  which  set  forth  the 
terms  and  conditions  for  the  handling, 
storage,  and  distribution  of  donated 
foods. 

Physical  Inventory — Accountability 
and  monitoring  of  donated  foods  are 
two  areas  that  have  been  under  close 
scrutiny  as  a  result  of  nationwide  audits 
conducted  both  by  the  Department's 
Office  of  Inspector  General  (OIG)  and 
the  General  Accounting  Office  (GAO). 
OIG  found  that  the  system  presendy  in 
use  is  inefficient  for  monitoring  levels  of 
donated  foods. 

In  its  1981  report  concerning  the  Food 
Distribution  Program  and  the 
Department's  overall  commodity 
donation  system,  GAO  stated  that 
although  program  regulations  provide 
that  the  distributing  agency  require 
subdistributing  agencies  and  recipient 
agencies  to  maintain  acciu^te  and 
complete  inventory  records,  there  were 
many  instances  of  general  disregard  of 
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this  requirement  To  alleviate  (he 
probiems  addressed  in  its  audit,  GAO 
made  recommendations  which  would 
provide  for  better  accountability  of 
donated  foods  by  recipient  agencies. 
Specifically  GAO  stated  that  FNS 
should  require  that  alt  recipient  agencies 
take  periodic  physical  inventories.  The 
resute  would  be  mboiitled  to  the 
distributing  agency  along  with  copies  of 
source  dooueents  used,  and  an 
explanation  of  any  differences  between 
physicel  inventory  counts  and  the 
perpetual  inventory  balance. 

To  ensure  stricter  inventory  controls 
and  accoontabiKty  of  donated  foods, 
i  250.14(d)  of  the  proposed  rule  requires 
distributing  agendes,  subdistributing 
agencies,  and  reci|»ent  agencies  to 
conduct  semiannaal  physical 
inventories  of  all  storage  facilities  being 
atifized  for  the  handling,  storage,  and 
distribution  of  donated  foods  by  June  30 
and  December  30  of  each  year.  The 
physical  inventory  information  is  to  be 
submitted  to  the  appropriate  FNSRO  as 
part  of  the  monthly  inventory  report  for 
the  months  of  June  and  December. 

To  determine  what  additional  costs 
would  be  incurred  by  Federal,  State,  or 
local  government  a^ncies  and  benefits 
which  would  be  derived  as  a  result  of 
this  provision  of  the  proposed  rule,  a 
cost/ benefit  analysis  has  been 
completed.  The  cost/benefit  analysis  is 
limited  to  the  additional  requirements 
associated  with  conducting  semiannual 
physical  inventories.  A  copy  of  the  cost/ 
benefit  analysis  will  be  made  available 
upon  request. 

Excessive  inventories — OIG  and  GAO 
also  disclosed  problems  associated  with 
excessive  inventory  levels.  OIG 
recommended  that  FNS  develop 
procedures  to  determine  when  inventory 
levels  are  in  excess.  The  GAO  audit 
disclosed  that  retention  of  excess 
inventories  resulted  in  storage  cost 
increase,  greater  potential  for  infestation 
and  spoilage,  and  difficulty  in  effectively 
utilizing  commodities.  As  recommended 
by  GAO,  §  250.14(e)  of  the  proposed  rule 
limits  the  level  of  inventory  to  a  six- 
month  supply.  Distributing  agencies  will 
be  required  to  determine  if  inventories 
at  the  subdistributing  and  recipient 
agency  levels  are  excessive. 
Subdistributing  agencies  and  recipient 
agencies  may  submit  justifications  for 
the  retention  of  inventories  exceeding  a 
six-month  level.  The  distributing  agency 
will  be  responsible  for  approving  or 
rejecting  such  justifications  and 
monitoring  inventory  reports  to  ensure 
that  the  approved  inventory  level  is  not 
exceeded. 

The  FNSRO  will  monitor  inventories 
of  distributing  agencies  and  approve  or 


reject  justifications  submitted  to  them 
concerning  excess  inventory  limits. 

Claims  for  Improper  Distribution  of  Loss 
of  or  Damage  to.  Donated  Foods 

Section  250.6(m)  of  the  current 
regulations  requires  distributing 
agencies  to  pursue  claims  arising  in  their 
favor  immediately  upon  receipt  of 
information  regariding  commodity  loss, 
damage,  or  improper  distribution. 
Certain  exemptions  from  claims  actions 
are  provided  for  in  instances  of  minimal 
inventory  shortages  or  losses.  FNS 
proposed  in  the  Prenotice  a  revision  of 
this  section  to  clarify  responsibilities  of 
distributing  agencies  relative  to  required 
actions  and  timeframes.  Seven 
conmients  were  received  concerning  this 
proposal.  Six  commenters  favored  the 
revision  of  this  section. 

The  distributing  agency  is  liable  to  the 
Department  for  any  claim  which  arises 
within  the  State  as  a  result  of  donated 
foods  which  are  improperly  distributed, 
lost  or  damaged.  However,  §  250.15  (c) 
and  (f)(1)  have  been  reserved  for  further 
consideration  as  to  the  procedures  for 
pursuing  claims  and  the  use  of  funds 
accrued  as  a  result  of  such  claims  that 
should  be  set  forth  in  the  regulations. 

Use  of  Program  Fvads 

Allowable  Administrative  Expenses — 
Section  250.6(k)  of  the  current 
regulations  provides  that  funds  which 
are  derived  from  the  sale  of  donated 
food  containers,  salvaged  commodities, 
distribution  or  service  charges  assessed 
to  recipient  agencies,  insurance,  or 
recoveries  from  loss  or  damage  claims 
may  be  used  only  for  program  purposes. 
Program,  purposes  for  which  these  funds 
can  be  used  include  transportation, 
storage  and  handling  of  foods,  salaries 
of  food  distribution  employees  and  other 
administrative  expenses.  FNS  proposed 
in  the  Prenotice  to  expand  this  section  to 
provide  specific  examples  of  "other 
administrative  expenses." 

A  total  of  11  comments  was  received 
concerning  this  proposal.  Three 
commenters  recommended  that  this 
section  not  be  expanded  to  provide 
specific  examples.  Three  commenters 
recommended  that  program  funds  be 
allowed  the  same  usage  as  State 
administrative  expense  funds.  Some 
commenters  recommended  that 
considerable  latitude  should  be  allowed 
in  defining  what  expenses  should  be 
considered  "administrative"  while 
others  provided  examples  of  what 
expenses  should  or  should  not  be 
allowed 

In  an  effort  to  provide  as  much 
flexibihty  as  possible  in  the  use  of 
program  funds,  §  250.15(f)(2)  of  the 
proposed  rule  specifies  the  expenses  for 


which  program  funds  cannot  be  used,  as 
described  in  Office  of  Management  and 
Budget  (0MB)  Circular  A-87,  rather  than 
attempting  to  provide  sn  exhaustive  list 
of  allowable  expenses. 

Excess  Funds- — Section  250.6(k)  also 
requires  distributing  agencies  to  review 
the  receipt  and  expenditure  of  funds 
accruing  from  the  sale  of  donated-food 
containers,  salvaged  commodities, 
distribution  or  service  charges  assessed 
to  recipient  agencies,  insurance,  or 
recoveries  from  loss  or  damage  claims 
at  least  annually  to  determine  that  fund 
balances  "are  not  in  excess  of  program 
needs."  FNS  proposed  in  the  Prenotice 
to  expand  this  section  to  provide  more 
precise  guidelines  to  aid  distributing 
agendes  in  determining  when  funds  are 
"excess." 

FNS  received  a  total  of  13  comments 
concerning  this  proposal.  Eight 
commenters  recommended  that  no 
dollar  limit  be  set  because  distributing 
agencies  use  such  funds  for  widely 
varying  purposes.  Other  commenters 
recommended  methods  such  as  using  an 
average  of  the  previous  three  months' 
expenditures  or  the  previous  three 
years'  expenditures. 

Since  distributing  agencies  use  these 
funds  for  different  purposes,  no  specific 
dollar  limit  is  proposed.  Section 
250.15(f)(3)  of  the  proposed  rule  defines 
"excess  funds"  as  funds  exceeding  the 
previous  three  months'  expenditures. 
The  total  expenditures  for  the  previous 
three  months  is  the  "maximum"  amount 
of  funds  which  the  distributing  agency 
may  have  in  its  account.  Funds  which 
exceed  this  amount  will  be  considered 
in  excess  of  program  needs  unless  the 
distributing  agency  provides 
justification  as  to  the  need  for  such 
funds  and  the  justification  is  approved 
by  the  FNSRO.  In  some  instances  the 
FNSRO  may  consider  funds  equal  to  or 
less  than  the  expenditures  for  the 
previous  three  months  to  be  in  excess  of 
what  is  needed.  In  such  instances  the 
distributing  agency  will  be  required  to 
reduce  such  funds.  Expenditures  of  a 
nonrecurring  nature  will  not  be  included 
when  determining  total  expenditures  for 
the  previous  three  months. 

Audit  Requirements 

Distributing  agency-sponsored 
audits — Sections  250.6(t).  250.12(g)  and 
250.13(g)  of  the  current  regulations 
merely  state  the  right  of  inspection  and 
audit  of  pertinent  records,  reports, 
facilities  or  procedures  by  USDA 
representatives.  The  current  regulations 
do  not  contain  specific  guidance  on 
audits. 

•  FNS  proposed  m  the  Prenotice  the 
consolidation  of  the  three  sections 
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regarding  audits  and  the  inclusion  of  the 
following  requirements:  (1)  Accessibility 
of  records  to  representatives  of  the 
United  States  General  Accounting 
Office;  (2)  State  agency  responses  to 
Federal  audit  findings.  (3)  Distributing 
agency-sponsored  audits  to  be 
conducted  with  appropriate  frequency, 
depending  on  the  volume  or  value  of 
commodity  assistance  provided:  (4) 
Development  and  implementation  of 
corrective  action  on  program 
deficiencies;  and  (5)  Review  of 
distributing  agency-sponsored  audit 
reports  by  the  Department. 

A  total  of  10  comments  was  received 
concerning  the  proposed  expansion. 
Nine  commenters  supported  the 
proposal. 

Six  comments  were  received  relative 
to  the  frequency  of  conducting 
distributing  agency  audits.  Three 
commenters  reconunended  two-year 
intervals,  one  commenter  recommended 
a  three-year  interval,  and  two 
recommended  that  they  be  made  with 
"reasonable"  frequency. 

Section  250.18  of  the  proposed  rule 
states  the  right  of  inspection  and  audit 
of  pertinent  records,  reports,  facilities  or 
procedures  by  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives  such  as  the  Office  of  the 
Inspector  General  and  the  General    ' 
Accounting  Office.  ■ 

In  addition,  this  section  requires  each 
distributing  agency  to  provide  for  audits 
of  all  food  distribution  program 
operations  including  records  pertaining 
to  donated  food  acquisition,  storage, 
distribution,  processing  activities  within 
the  State  (except  for  that  of  multi-State 
processors)  and  financial  information. 
Such  audits  shall  be  conducted  in 
accordance  with  the  auditing  provisions 
set  forth  under  the  Uniform  Federal 
Assistance  Regulations  (7  CFR  Part 
'3015,  Subpart  I). 

One  commenter  asked  "who  pays"  for 
distributing  agency-sponsored  audits. 
Section  250.18(c)  of  the  proposed  rule 
provides  that  the  cost  of  such  audits 
may  be  considered  part  of 
administrative  costs.  Thus,  State 
administrative  expense  funds  may  be 
used  to  pay  any  costs  incurred  for 
conducting  audits  of  child  nutrition 
programs  in  accordance  with  Part  235  of 
this  chapter.  In  any  case,  the  cost  of 
distributing  agency-sponsored  audits  is 
a  distributing  agency  responsibility. 

The  proposed  rule  also  requires  that 
distributing  agencies  develop  a  written 
response  to  the  FNSRO  addressing 
deficiencies  identified  through  Federal 
and  distributing  agency-sponsored 
audits.  The  response  must  include 
corrective  action  which  has  been  or  will 


be  taken  to  eliminate  any  deficiency, 
timeframes  for  the  implementation  and 
completion  of  such  action,  a 
determination  of  what  caused  the 
deficiency,  and  deficiencies  which  have 
been  identified  that  the  distributing 
agency  takes  exception  to  and  an 
explanation  for  the  exception.  The 
response  must  be  submitted  in 
accordance  with  timeframes  established 
by  the  FNSRO. 

Multi-State  processors — ^The 
Department  believes  that  to  require  each 
distributing  agency  to  audit  all 
processors  which  contract  with 
contracting  agencies  within  that  State 
vyould  be  burdensome  and  duplicative. 
Therefore,  Section  250.18  requires 
distributing  agencies  to  audit  only  the 
processing  activities  within  the  State  of 
any  non-multi-State  processors.  "Multi- 
State  processor"  has  been  defined  in 
§  250.3  as  a  processor  which  has  entered 
into  processing  contracts  with 
contracting  agencies  in  more  than  one 
State  or  a  processor  which  has  entered 
into  a  processing  contract  with  one  or 
more  contracting  agencies  located  in  a 
State  other  than  the  one  in  which  the 
processor  is  located.  In  order  to  ensure 
that  these  processors  are  properly 
monitored  without  requiring  distributing 
agencies  to  travel  to  the  site  of  a 
processor  in  another  State.  S  250.18 
requires  that  multi-State  processors 
obtain  an  annual  independent  audit  by  a 
certified  public  accountant  (CPA).  Like 
the  distributing  agency-sponsored 
audits,  these  audits  shall  be  conducted 
in  accordance  with  the  auditing 
provisions  set  forth  under  the  Uniform 
Federal  Assistance  Regulations  (7  CFR 
Part  3015.  Subpart  I).  In  addition,  FNS 
will  develop  audit  guidelines  for  use  by 
the  auditors  to  ensure  that  such  audits 
are  of  sufficient  scope  to  include  a 
thorough  review  of  program 
requirements.  FNS  will  provide  training 
for  auditors  of  multi-State  processors  in 
accordance  with  requirements 
prescribed  by  the  Secretary  on  the  use 
of  these  guidelines.  All  costs  associated 
with  the  CPA  audit,  including  those 
travel  expenses  to  attend  any  FNS 
training  sessions,  wrill  be  borne  by  the 
processor.  All  audit  findings  must  be 
submitted  by  the  processor  to  FNS. 

Multi-State  processors  are  also 
required  to  develop  a  written  response 
addressing  deficiencies  identified 
through  annual  CPA  audits.  The 
response  must  include  the  same  type  of 
information  as  described  in  §  250.18  and 
must  be  submitted  to  FNS  in  accordance 
with  timeframes  established  by  FNS. 
Such  information  will  be  used  by  FNS  in 
establishing  priorities  for  multi-State 
processor  reviews. 


Management  Evaluation  Reveiws 

Section  250.13(i)  of  the  current 
regulations  requires  distributing 
agencies  to  monitor  and  review  their 
operations  to  ensure  compliance  with 
provisions  of  the  regulations  and 
applicable  FNS  instructions. 

Section  250.19  of  the  proposed  rule 
would  expand  the  current  regulations  to 
include  procedures  which  will  ensure 
accountability  and  high  quality  ser\ice 
to  recipients  of  benefits  while  proiiding 
distributing  agencies  with  flexibility  in 
conducting  reviews.  This  review  system 
will  provide  both  FNS  and  distributing 
agencies  with  a  tool  to  identify  program 
strengths  and  weaknesses  and  to 
evaluate  the  effectiveness  of  the 
distribution  system. 

In  addition,  §  250.19  of  the  proposed 
rule  requires  a  review  of  certain 
recipient  agencies  (charitable 
institutions,  nutrition  programs  for  the 
elderly,  and  nonprofit  summer  camps  for 
children).  The  proposed  regulations  also 
require  that  an  annual  review  be 
conducted  of  storage  facilities, 
processors  (except  those  which  are 
multi-State)  and  food  service 
management  companies.  Multi-State 
processors  are  subject  to  review  by 
FNSRO  and/or  FNS.  The  Department  is 
proposing  to  limit  the  review 
requirement  to  those  recipient  agencies 
which  are  not  already  subject  to  review 
under  other  program  regulations. 
However,  due  to  the  variance  in  the 
number  of  recipient  agencies  among 
States  and  the  amount  of  donated  foods 
which  are  being  made  available  for  each 
site,  the  frequency  for  conducting 
reviews  of  recipient  agencies  has  not 
been  established.  To  assist  FNS  in 
establishing  in  the  final  rule  review 
requirements  for  recipient  agencies, 
comments  are  requested.  Comments 
should  provide  specific  information 
regarding  the  number  of  recipient 
agencies  by  tj-pe  in  the  Slate  and  the 
frequency  of  reviews  which  should  be 
required. 

In  an  effort  to  ensure  that  recipient 
agencies  are  receiving  the  value  of  the 
donated  food  contained  in  an  end 
product  the  Department  is  proposing  in 
§  250.19(c)(2)  to  require  distributing 
agencies  to  design  and  implement  a 
system  to  verify  sates  in  instances  when 
a  processor  transfers  end  products  to  a 
distributor  and  the  distributor  sells  the 
end  products  to  recipient  agencies  at  a 
discount  in  accordance  with  §  250.30(e). 
The  Department  is  not  proposing  to 
require  sales  verification  in  instances 
when  end  products  are  sold  under  a 
refund  system  because  sales  information 
is  submitted  to  the  processor  as  well  as 
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the  contracting  agency  as  part  of  the 
refund  application  and  reviewed  on  an 
ongoing  basis. 

Distributing  agencies  will  be 
responsible  for  reviewing  on  a  quarterly 
basis  the  sales  information  for  all 
processors  which  contract  with 
contracting  agencies  within  that  State, 
including  multi-Slate  processors.  In 
instances  when  deHciencies  have  been 
identified,  the  distributing  agency  shall 
pursue  claims  in  accordance  with  FNS 
Instruction  410-1,  non-Audit  Claims. 
Food  Distribution  Program. 

The  verirication  must  consist  of  the 
review  of  a  statistically  valid  sample  of 
the  sales  in  each  quarter  to  determine  if 
the  value  of  the  donated  foods  has  been 
properly  passed  on  and  that  the  end 
products  have  been  properly  distributed. 
The  verification  must  be  statistically 
valid  80  as  to  support  the  projection  of  a 
claim  against  a  processor  based  on  the 
review  of  the  sample. 

Distributing  agencies  may  delegate 
the  responsibility  for  sales  verification 
to  the  processor.  In  such  cases,  the 
distributing  agency  must  establish 
guidelines  which  the  processor  must 
follow  in  conducting  sales  verification. 
These  guidelines  must  ensure  that  a 
statistically  valid  sample  of  sales  is 
verified  quarterly.  Processors  will  be 
required  to  report  their  findings  to  the 
distributing  agency  on  a  quarterly  basis 
as  an  attachment  to  the  September. 
December.  March  and  June  performance 
reports  which  are  required  under 
§  250.30(m)  of  the  proposed  rule.  The 
report  is  to  be  submitted  in  any  format 
the  distributing  agency  desires.  The 
distributing  agency  must  review  the 
processor's  sales  verification  system 
and  the  processor's  findings  for 
adequacy. 

FNSRO's  are  encouraged  to  conduct 
annual  management  evaluation  reviews 
of  State  processing  systems.  In  addition. 
FNS  will  also  conduct  periodic  reviews 
of  FNSRO  processing  activities. 

Nondiscrimination 

Section  250.13(d)  of  the  current 
regulations  states  that  distributing 
agencies  and  recipients  agencies  are 
subject  to  the  Department's  regulations 
effectuating  Title  VI  of  the  Civil  Rights 
Act  of  1964  (7  CFR  Part  15),  which 
prohibit  discrimination  on  the  grounds 
of  race,  color,  or  national  origin.  FNS 
proposed  in  the  Prenotice  to  expand  the 
regulations  to  include  specific  criteria 
relative  to  public  notification. 
compliance  reviews,  data  collection,  and 
proper  complaint  handling.  Eight 
comments  were  received  concerning  the 
proposed  expansion.  Three  commenters 
concurred  with  the  proposal.  Other 
commenters  did  not  agree  with  the 


proposed  expansion,  reasoning  that  the 
FNS  Title  VI  Civil  Rights  Instruction  for 
the  Food  Distribution  Program  is 
adequate  to  provide  details  and  thus  an 
expansion  is  unnecessary. 

Section  250.21  of  the  proposed  rule 
has  been  reserved.  This  section  will  be 
expanded  to  state  the  applicable 
prohibitions  against  discrimination  on 
the  grounds  of  age,  sex,  or  handicap  in 
accordance  with  Title  IX  of  the 
Education  Amendments  of  1972.  section 
504  of  the  Rehabilitation  Act  of  1973. 
and  the  Age  Discrimination  Act  of  1975. 
The  regulations  stating  these 
prohibitions  and  containing  provisions 
to  ensure  compliance  are  being 
developed  for  clearance  separately  for 
incorporation  at  a  later  date. 

State  Processing  of  Donated  Foods 

State  Processing  Program — Under 
§  250.15  of  the  current  regulations, 
distributing  agencies,  subdistributing 
agencies  and  recipient  agencies  are 
permitted  to  enter  into  contracts  for  the 
processing  of  donated  foods  into  various 
end  products.  In  addition,  for  a  two-year 
period,  FNS  entered  directly  into 
contracts  for  the  processing  of  bonus 
dairy  commodities  under  the  National 
Commodity  Processing  (NCP)  System. 
During  the  time  the  NCP  System  has 
operated,  many  State  agencies 
discontinued  all  State  processing 
agreements  involving  bonus  dairy 
commodities,  believing  them  to  be 
duplicative  of  NCP  efforts.  FNS  did 
publish  a  Federal  Register  Notice 
terminating  NCP  effective  June  30. 1985. 
However,  a  one  year  extension  of  this 
program  is  contained  in  the  Fiscal  Year 
1985  Supplemental  Appropriations  Bill 
for  the  Department  of  Agriculture.  That 
bill  is  presently  awaiting  the  President's 
signature. 

However,  in  the  past  some  recipient 
agencies  have  been  unable  to  receive 
the  benefit  of  end  products  from  the 
processing  of  bonus  commodities 
because  distributing  agencies  have 
restricted  the  number  as  well  as  the 
types  of  recipient  included  under  State 
processing  contracts.  In  addition,  some 
processors  have  been  unable  to 
participate  in  State  processing  activities 
due  to  the  manner  in  which  processing 
contracts  have  been  granted.  Thus,  in  an 
effort  to  ensure  that  recipient  agencies 
receive  the  benefit  of  processed  end 
products  and  that  processors  are  treated 
on  an  equitable  basis,  the  Department  is 
proposing  in  §  250.30(a)  to  require 
distributing  agencies  to  develop  and 
implement  a  State  processing  program 
for  bonus  commodities. 

At  a  minimum,  a  distributing  agency 
must  enter  into  a  processing  contract  for 
a  given  end  product  containing  a  bonus 


commodity  whenever  a  processor  can 
prove  the  marketability  of  an  end 
product  which  contains  at  least  one 
truckload  lot  of  a  single  bonus 
commodity.  A  processor  must  prove  the 
marketability  of  an  end  product  in  the 
form  of  recipient  agencies'  written  intent 
to  purchase  the  end  product  or  on  the 
basis  of  past  sales  of  the  end  product  to 
recipient  agencies  under  the  distributing 
agency's  authority. 

Distributing  agencies  will  enter  such 
contracts  on  behalf  of  all  eligible 
recipient  agencies  and  provide  the 
processor  with  a  list  of  such  agencies.  In 
addition  to  those  processing  contracts 
which  the  distributing  agency  is  required 
to  enter  into,  distributing  agencies  must 
permit  subdistributing  agencies  and 
recipient  agencies  to  directly  enter  into 
processing  contracts. 

A  distributing  agency's  eligibility  to 
receive  donated  foods  which  are  in 
addition  to  the  State's  authorized  level 
of  assistance  (bonus  commodities)  will 
be  contingent  upon  the  operation  of  such 
a  processing  program.  Distributing 
agencies  are  encouraged  to  operate  a 
processing  program  for  donated  foods 
which  are  provided  as  part  of  the  State's 
authorized  level  of  assistance. 

Distributing  agencies  must  comply 
with  the  contracting  procedures  set  forth 
in  §  250.30(c).  monitor  all  processing 
activities  within  the  State,  and  approve 
all  processing  contracts. 

If  there  is  more  than  one  distributing 
agency  within  a  State,  each  distributing 
agency  within  the  State  may  assume  the 
responsibility  for  the  administration  of 
the  processing  program  for  their 
respective  recipient  agencies.  However, 
at  least  one  distributing  agency  must 
assume  the  responsibility  for  the 
administration  of  the  program.  The 
administering  distributing  agency  must 
ensure  that  all  eligible  recipient 
agencies  are  permitted  to  participate  in 
the  program. 

To  defray  costs  associated  with  the 
processing  of  donated  foods  for  use  in 
Child  Nutrition  Programs,  distributing 
agencies  are  eligible  to  receive  State 
administrative  expense  (SAE)  funds  in 
accordance  with  Part  235,  State 
Administrative  Expense  Funds 
Regulations.  The  Department  is 
proposing,  under  separate  rulemaking, 
to  revise  the  allocation  to  assist 
distributing  agencies  in  the 
establishment  or  expansion  of  State 
commodity  processing  programs. 

FNS  will  be  gathering  information  for 
dissemination  to  distributing  agencies 
for  use  in  developing  "Model" 
processing  systems. 

Contract  Value  of  Donated  Foods — In 
S  250.3  of  the  proposed  regulations  the 
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term  "contract  value  of  donated  foods" 
has  been  redefined  to  mean  the  price 
assigned  by  the  Department  which 
reflects  the  Department's  costs  for 
acquiring  and  delivering  the  donated 
foods  to  be  processed  as  well  as  any 
processing  costs  related  to  the  food.  The 
alternate  choice  of  using  the  processor's 
most  recent  documented  purchase  price 
of  the  same  or  better  quality  product  has 
been  eliminated.  The  elimination  of  this 
provision  is  the  result  of  audit  findings 
where  evidence  was  provided  that  some 
processors  could  not  demonstrate  on  an 
ongoing  basis,  commercial  purchases  of 
an  identical  product  of  equivalent 
quality  and  at  a  lower  price  than  the 
Department's. 

State  Plan  of  Operations — In 
accordance  with  the  intent  of  Executive 
Order  12372  to  simplify  and  consolidate 
State  Plan  requirements,  the  provisions 
in  §§  250.6(w)  and  250.15(b)  of  the 
current  regulations  relative  to  the 
development  and  submission  of  a  State 
Plan  of  Operations'  for  Processing  have 
been  eliminated  in  the  proposed  rule. 

Processing  Contracts — Section 
250.15(d)  of  the  current  regulations 
requires  that  processing  contracts  be  in 
a  standard  written  form  approved  by 
FNSRO  and  terminate  no  later  than  one 
year  after  they  have  been  approved. 
However,  the  contract  may  be  renewed 
for  one  year  by  mutual  agreement  of  all 
parties  and  upon  written  approval  by 
the  distributing  agency. 

Section  250.30(c)(1)  of  the  proposed 
rule  would  require  that  processing 
contracts  be  in  a  standard  written  form 
and  reviewed  by  FNSRO.  The  intent  of 
the  current  regulations  was  to  provide 
FNSRO  the  opportunity  to  review  the 
contracts  to  ensure  compliance  with 
regulatory  provisions.  However, 
requiring  approval  of  such  contracts 
might  cause  some  to  argue  that  FNS  is  a 
party  to  the  contract.  In  order  to  remedy 
any  uncertainty,  the  proposed  rule 
would  require  only  "review"  by  the 
FNSRO. 

The  current  regulations  do  not  set 
forth  procedures  under  which  processing 
contracts  are  to  be  granted.  In  order  to 
ensure  that  processors  are  given 
equitable  treatment  in  the  granting  of 
contracts  and  to  facilitate  the 
implementation  of  the  new  processing 
requirements,  the  Department  is 
proposing  in  S  250.30(c)  to  require 
contracting  agencies  to  either  enter  into 
contracts  with  all  processors  which  can 
demonstrate  marketability  of  end 
products  containing  bonus  foods,  in 
accordance  with  §  250.30(a).  or  in 
instances  when  the  contracting  agency 
wishes  to  limit  the  number  of 
processing,  contracts,  the  contracting 
agency  must  utilize  competitive  bidding 


procedures.  When  the  contracting 
agency  chooses  to  utilize  competitive 
bidding  procedures,  the  contracting 
agency  is  required  to  solicit  bids  for  any 
items  or  lines  of  items  when  a  processor 
has  demonstrated  such  proof  of 
marketability. 

Distributing  agencies  must  select  one 
of  these  methods  of  contracting  for  all 
contracts  entered  into  for  each  school 
year.  Although  subdistributing  agencies 
and  recipient  agencies  are  not  required 
to  enter  into  processing  contracts,  when 
such  agencies  choose  to  engage  in  such 
processing  activities,  they  must  also 
select  one  of  these  contracting  methods 
for  all  contracts  entered  into  for  each 
school  year. 

This  section  also  contains  minimum 
standards  to  be  followed  by  all 
contracting  agencies  when  competitive 
bidding  is  used.  The  competitive  bidding 
procedures  require  contracting  agencies 
to  select  the  lowest  qualified  bid,  i.e., 
the  lowest  end  product  price  including 
any  refund  or  discount.  The  lowest  bid 
may  not  be  acceptable  due  to  such 
things  as  the  quality  or  the  acceptability 
of  the  product.  In  instances  when  the 
lowest  bid  is  not  accepted,  the  bid  must 
be  submitted  to  the  FNSRO  or  to  the 
distributing  agency  when  the  contracting 
agency  is  a  subdistributing  agency  or 
recipient  agency  for  review.  A  vmtten 
justification  stating  why  the  lowest  bid 
was  not  acceptable,  must  also  be 
submitted. 

In  addition,  this  section  also  sets  forth 
the  following  minimum  criteria  which  a 
processor  must  meet  prior  to  entering 
into  a  processing  contract  with  a 
contracting  agency:  (1)  The  ability  to 
meet  the  terms  and  conditions  of  the 
regulations  and  the  distributing  agency 
agreement:  (2)  The  ability  to  furnish 
prior  to  the  delivery  of  any  donated 
foods  for  processing,  a  performance 
bond,  an  irrevocable  letter  of  credit  in 
an  amount  acceptable  to  the  distributing 
agency  or  an  escrow  account  in  an 
amount  acceptable  to  the  distributing 
agency;  (3)  The  abihty  to  distribute  end 
products  to  eligible  recipient  agencies; 

(4)  a  satisfactory  record  of  integrity, 
business  ethics  and  performance:  and 

(5)  The  ability  to  accept  and  provide 
storage  for  at  least  one  truckload  lot  of  a 
single  commodity  item.  Meeting  these 
minimum  requirements  will  demonstrate 
the  ability  of  a  processor  to  meet 
administrative  and  financial  program 
obligations. 

All  processing  contracts  must 
terminate  within  one  year  of  the  date  on 
which  they  were  entered  into. 

Section  250.15(d)  of  the  current 
regulations  requires  that  a  processing 
contract  contain  a  description  of  each 
end  product  to  be  processed  and  the 


quantity  of  each  donated  food  and  any 
other  ingredient  which  is  needed  to 
yield  a  specific  number  of  each  end 
product,  except  that  distributing. 
subdistributing  or  recipient  agencies 
may  permit  processors  to  specify  the 
total  quantity  of  any  flavorings  or 
seasonings  which  may  be  used  without 
identifying  the  ingredients  which  are,  or 
may  be,  components  of  seasonings  or 
flavorings. 

Section  250.30(c)(4)  of  the  proposed 
rule  contains  the  additional  requirement 
of  a  100  percent  yield  factor  requirement 
for  all  substitutable  donated  foods.  The 
Department  published  a  final  rule 
implementing  this  provision  in  the 
Federal  Register  on  May  15. 1985  (SO  PR 
20197).  Language  contained  in  the  final 
rule  is  contained  in  this  proposed  rule 
for  the  sake  of  clarity  only.  The 
Department  is  not  reopening  the 
comment  period  by  including  this 
language. 

To  further  ensure  that  processors 
participating  in  the  program  do  not 
receive  unjust  enrichment  S  250u3a(c)(4 
of  the  proposed  rule  also  requires  the 
processing  contract  to  contain  language  . 
which  requires  that  drawdowns  oo 
inventory  be  Umited  to  the  actual 
amount  of  donated  foods  contained  in 
the  end  product  Additional  commodity 
required  to  account  for  production  toes 
must  be  obtained  from  non-donated 
foods. 

Proposed  §  250.30(c)(4)  also  permits 
distributing  agencies  to  waive  the 
requirement  that  processors  list 
ingredients  other  than  donated  foods  ia 
end  products  upon  the  submission  of  a 
written  request  and  justification  by  the 
processor.  This  change  is  being  made  to 
provide  the  distributing  agency  with 
more  flexibility  in  negotiating  proceMivg 
agreements. 

Section  250.15(d)  of  the  current 
regulations  permits  the  contracting 
agency  to  require  a  performance  supply 
and  surety  bond,  an  irrevocable  letter  of 
credit  payable  in  an  amount  acceptable 
to  the  distributing  agency,  an  escrow 
account  in  an  amount  acceptable  to  the 
distributing  agency  or  any  other  means 
of  protecting  itself.  Since,  in  many 
instances,  it  has  been  difficult  to  recoup 
losses  due  to  the  fact  that  processors 
have  not  been  required  to  protect  the 
value  of  the  donated  foods.  §  250.30(cM4) 
of  the  proposed  rule  has  been  revised  to 
require  as  a  condition  of  the  processing 
contract  that  processors  furnish  to  the 
contracting  agency  documentation  that 
one  of  the  instruments  specifically 
described  above,  has  been  obtained  and 
that  the  instrument  at  a  minimum,  is 
su^icient  to  protect  the  contract  value  of 
all  donated  food  inventory  on  hand  and 
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on  order.  In  addition,  performance 
supply  and  surety  bonds  must  be 
obtained  from  a  surety  company  listed 
in  the  current  U.S.  Department  of 
Treasury  Circular  570. 

In  addition,  9  250.30(c)(4)  includes  the 
new  provision  that  each  processing 
contract  contain  a  provision  requiring 
that  the  processor  submit  annual 
reconciliation  reports  and  make 
payments  to  the  distributing  agency  for 
all  outstanding  refund  applications  and 
excessive  inventories  in  accordance 
with  5  250.30(n)(2).  Section  250.30(n)(2) 
requires  that  the  annual  reconciliation 
report  be  made  no  later  than  90  days 
after  the  end  of  the  year  to  which  the 
contract  pertains. 

As  a  part  of  the  reconcilicTtion.  the 
processor  must  pay  the  distributing 
agency  for  the  contract  value  of  any 
donated  foods  for  which  a  refund 
application  has  not  been  submitted  in 
accordance  with  paragraph  (k)  of  this 
section  and  for  inventories  in  excess  of 
a  six-month  supply.  In  instances  when 
the  distributing  agency  has  assigned  an 
inventory  level  other  than  a  six-month 
level,  the  processor  shall  pay  the 
contract  value  of  donated  foods  which 
are  in  excess  of  that  level. 

The  details  of  the  reconciliation 
relative  to  the  submission  of  refund 
applications  for  end  products  delivered 
during  the  last  month  of  the  contract 
period  are  left  up  to  the  distributing 
agency.  Distributing  agencies  are  being 
a^orded  this  discretion  in  an  effort  to 
eliminate  any  undue  burden  on  the 
contracting  agency  or  the  processor. 
However,  in  order  to  ensure  that 
recipient  agencies  and  distributors 
receive  prompt  payment  for  refund 
applications  which  have  been  submitted 
in  a  timely  manner,  S  250.30(k)  (1)  and 
(2)  requires  that  contracting  agencies 
and  distributing  agencies  forward 
refund  applications  within  10  days  of 
receipt.  Thus,  the  maximum  time 
between  tlie  purchase  of  an  end  product 
and  payment  of  the  refund  by  the 
processor  is  90  days. 

These  provisions  are  necessary  to 
fully  implement  the  new  requirements 
for  the  submission  of  timely  refund 
apphcations  (5  250.30(k))  and  inventory 
controls  (S  250.30(n)(l)).  The 
requirement  that  processors  pay  the 
distributing  agency  for  unpaid  refunds 
prevent  processors  from  enjoying  unjust 
enrichment  when  refunds  are  not 
submitted  to  them  in  accordance  with 
paragraph  (k)  of  this  section.  Requiring 
the  processor  to  pay  the  distributing 
agency  for  excessive  inventories  will  aid 
the  distributing  agency  and  processor  in 
monitoring  the  processor's  donated  food 
inventories  and  in  enforcing  the 
inventory  controls.  Fiulhermore,  it  will 


allow  distributing  agencies  to  be  more 
competitive  in  their  contract 
negotiations.  Oistributing  agencies  will 
no  longer  have  uicentives  to  renew 
contracts  with  processors  just  because 
the  processor  has  excessive  inventories 
for  which  the  distributing  agency  is 
ultimately  responsible.  By  requiring  the 
processor  to  pay  for  excessive 
inventories,  the  distributing  agency's 
responsibility  is  limited  to  a  six-month 
supply  or  the  otherwise  authorized  level. 
Processors  will  no  longer  have  access  to 
donated  food  inventories  as  interest-free 
loans  for  use  in  their  conmiercial  food 
processing  activities  long  after  the  end 
of  the  contract  period.  Section 
250.30(n)(4)  also  provides  that 
distributing  agencies  shall  not  submit 
donated  food  requisitions  for  those 
processors  showing  no  activity  during 
the  prior  year's  contract  period  and 
having  no  specific  plans  for  product 
promotion  or  sales  expansion. 

This  section  has  also  been  revised  to 
require  a  provision  in  the  processing 
contract  which  describe  the  company's 
quality  control  system  and  assurance 
that  such  system  will  be  maintained  for 
the  duration  of  the  contract.  The 
Department  believes  this  provision  is 
necessary  to  further  ensure  proper 
handling  and  accountability  of  donated 
foods. 

This  section  has  also  been  revised  to 
require  that  processing  contracts 
contain  the  following:  (1)  The  annual 
CP.\  audit  requirement  for  multi-State 
processors,  as  described  in  S  250.18(c); 
(2)  the  provision  that  inventory 
drawdowns  be  limited  to  the  actual 
amount  of  donated  foods  contained  in 
the  end  product  in  accordance  with 
S  250.30(c)(4);  (3)  a  description  of  the 
system  under  which  end  products  are  to 
be  sold  to  recipient  agencies  as 
described  in  S  250.30(e);  and  (4) 
assurance  that  sales  to  recipient 
agencies  will  be  verified  in  accordance 
with  §  250.19(c)(2). 

Sale  of  End  inducts  by  a 
Distributor— Section  250.15(f)  of  the 
current  regulations  requires  that  the  sale 
and  delivery  of  end  products  to  recipient 
agencies  by  a  distributor  be  done  under 
a  refund  system  unless  the  distributing 
agency  receives  FNSRO  written 
concurrence  to  permit  the  use  of  any 
other  system. 

This  requirement  is  revised  in 
§  250.30(e)  of  the  proposed  regulations 
to  permit  the  use  of  either  a  refund 
system  or  a  system  under  which  end 
products  are  sold  to  recipient  agencies 
at  a  discount  and  distributors  are 
provided  a  refund  by  the  processors. 
This  will  provide  distributing  agencies 
with  more  flexibility  in  administering 
the  processing  program. 


Substitution  of  Donated  Foods  With 
Commercial  Foods — Section  250.15(g)  of 
the  current  regulations  permits 
distributing  agencies  to  allow  processors 
to  substitute  specific  types  of  donated 
foods  with  commercial  foods  of  the 
same  generic  identity  and  of  equal  or 
better  quality. 

The  Department  never  intended  to 
permit  processors  to  substitute 
commercial  foods  for  donated  foods  for  : 
any  reason  other  than  when  such 
substitution  was  needed  to  produce  end 
products  and  without  substitution  such 
production  could  not  be  accomplished. 
OIG  audit  reports  have  demonstrated 
that  processors  are  obtaining  blanket 
approval  to  substitute  when  contracts 
are  signed.  Section  250.30(f)  of  the 
proposed  rule  has  been  revised  to 
require  that  distributing  agencies 
monitor  the  substitution  of  donated 
foods  and  ensure  that  substitution  is 
being  made  only  in  instances  in  which  it 
is  warranted.  Such  assurance  may  be 
provided  by  requiring  processors  to 
request  approval  prior  to  the  actual 
substitution  of  any  item. 

Meat  and  Poultry  Inspection 
Programs — Section  250.15(f)  of  the 
cturent  regulations  requires  that 
whenever  the  value  of  the  donated  meat 
or  poultry  items  to  be  processed  under 
any  contract  at  any  one  time  is  $10,000 
or  more,  the  processing  must  be 
performed  under  Food  Safety  and 
Quality  Service  (FSQS)  acceptance 
service  grading.  The  current  regulations 
permit  the  distributing  agency  to  waive 
this  requirement  in  the  event  that  an 
FSQS  inspector  is  not  available  or  when 
a  school  food  authority  needs  product 
produced  on  short  notice. 

There  has  been  a  great  deal  of 
confusion  over  the  definition  of  a 
processing  run  and  the  arbitrary  $10,000 
limit  for  requiring  acceptance  service 
grading.  In  addition,  many  distributing 
agencies  have  been  indiscriminately 
waiving  the  requirement  without 
attempting  to  obtain  such  service.  Thus, 
9  250.30(g)  of  the  proposed  rule  requires 
acceptance  service  grading  for  all  meat 
and  poultry  processing.  The  reference  to 
FSQS  has  been  revised  to  Agricultural 
Marketing  Service  (AMS)  to  reflect  the 
reorganization  of  functions  within  the 
Department. 

Performance  Reports — Section 
250.15(n)  of  the  current  regulations  sets 
forth  the  information  which  is  required 
to  be  submitted  by  processors  to 
distributing  agencies  regarding  the 
receipt  and  distribution  of  donated 
foods.  Section  250.30(m)(l)  has  been 
expanded  to  require  processors  to  report 
the  number  of  pounds  of  each  donated 
food  represented  in  sales  to  distributors 
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but  not  delivered  to  eligible  recipient 
agencies.  This  provision  will  provide  a 
clear  audit  trail  for  use  in  monitoring 
processor  inventories.  This  section  has 
also  been  expanded  to  identify  all 
contracting  agencies  and  their  locations 
with  which  they  have  entered  into 
processing  contracts.  In  addition, 
§  250.30(o)  requires  distributing  agencies 
to  submit  this  information  on  the 
processing  inventory  reports  to  the 
FNSRO.  The  FNSRO  will  report  this 
data  to  FNS.  This  reporting  is  necessary 
to  enable  FNS  to  identify  multi-State 
sponsors  and  to  ensure  that  they  are 
properly  monitored. 

This  section  has  also  been  expanded 
to  require  processors  which  are 
responsible  for  sales  verification  in 
accordance  with  §  250.19(c)(2)  to  submit 
sales  verification  information  as  part  of 
their  September,  December,  March  and 
June  performance  reports. 

Finally,  this  section  has  also  been 
expanded  to  require  that  processors 
submit  as  part  of  the  performance  report 
a  statement  certifying  that  adequate 
inventories  of  donated  foods  are  on 
hand  or  on  order  for  production  of  end 
products  to  meet  the  requirements  of  the 
State  processing  contracts  and  that 
adequate  commerical  foods  are 
maintained  for  the  production  of 
products  sold  commercially.  This 
provision  has  been  added  as  a  result  of 
audit  fmdings  which  substantiate  that 
some  processors  have  used  donated 
foods  for  long  periods  of  time  in  their 
commercial  operations  to  avoid 
purchase  of  foods  needed  to  maintain 
their  commercial  production. 

Processing  Activity  Guidance — 
Section  250.15(t)  of  the  current 
regulations  requires  distributing 
agencies  to  develop  and  provide  a 
processing  manual  or  similar  procedural 
material  for  guidance  to  contracting 
agencies,  recipient  agencies,  and 
processors  within  60  days  of  the  annual 
agreement  approval. 

In  an  effort  to  provide  distributing 
agencies  with  more  flexibility  in 
developing  guidance  material  for  use  by 
contracting  agencies,  recipient  agencies 
and  processors.  §  250.30{s)  of  the 
proposed  rule  requires  that  the  guidance 
material  be  made  available  only  at  the 
time  of  the  initial  contract  approval, 
when  there  have  been  regulatory  or 
policy  changes  which  necessitate 
changes  in  the  guidance  materials,  and 
upon  request.  Thus  these  materials  will 
not  have  to  be  repeatedly  provided  at 
each  contract  renewal  when  there  have 
been  no  changes  to  the  materials. 

Charitable  Institutions 

Under  Section  416  of  the  Agricultural 
Act  of  1949,  as  amended,  charitable 


institutions  are  eligible  to  receive 
commodities  to  the  extent  that  they 
serve  needy  persons. 

Section  250.6(d)  of  the  current 
regulations  requires  distributing 
agencies  to  submit  a  description  of  the 
method  or  methods  used  to  determine 
the  number  of  needy  persons  in 
charitable  institutions  for  FNS  approval. 
Such  methods  may  include,  but  are  not 
limited  to.  those  which  identify  the 
number  of  persons  who  do  not  pay  the 
full  charge  assessed  for  the  services 
provided  to  them  or  who  are  unable  to 
pay  the  full  cost  of  providing  such 
services. 

Section  250.41  of  the  proposed  rule 
revises  the  current  rule  to  establish  a 
uniform  means  of  determining  the  needy 
population  of  charitable  institutions.  In 
order  to  eliminate  the  varying  and  often 
unreliable  methods  for  determining  the 
number  of  needy  persons  in  a  charitable 
institution  the  proposed  regulations 
require  the  distributing  agency  to 
determine  the  number  of  needy  persons 
being  served  by:  (1)  Determining  the 
percentage  of  subsidized  income  by 
dividing  the  subsidized  income  by  the 
total  subsidized  and  nonsubsidized 
income;  and  (2)  multiplying  that 
percentage  by  the  average  daily  number 
of  participants.  For  the  purpose  of  this 
section  "subsidized  income"  shall  mean 
income  from  public  tax  funds  which  are 
provided  on  behalf  of  participants  that 
have  been  determined  to  be  in  need  of 
financial  assistance  through  a  means- 
tested  program  such  as  Medicaid  or 
income  received  through  private 
federally  tax-exempt  contributions 
which  are  provided  for  the  care  of 
participants  which  the  institution  has 
determined  to  be  in  need  of  financial 
assistance.  "Nonsubsidized  income" 
shall  mean  all  other  income,  including 
payments  made  by  institutional 
participants  for  services  received  and 
payments  made  on  behalf  of 
participants  by  persons  legally 
responsible  for  their  support.  At  a 
minimum,  any  time  the  number  of 
participants  in  an  institution  or  the 
amount  of  income  increases  or 
decreases  by  ten  percent,  the  institution 
must  notify  the  distributing  agency.  The 
distributing  agency  will  revise  Hnancial 
and  participation  data  to  reflect  such 
changes.  The  Department  believes  that 
this  minimum  requirement  for  reporting 
changes  in  the  population  or  income  of 
an  institution  is  necessary  as  it  may 
affect  the  level  of  assistance  which  the 
charitable  institution  is  eligible  to 
receive.  Due  to  the  diversity  inherent  in 
the  operation  of  charitable  institutions, 
distributing  agencies  may  decide  to 
require  charitable  institutions  to  report 


changes  even  when  they  are  below  ten 
percent 

The  income  and  average  daily 
participation  figures  reflected  in  the 
agreement  shall  be  used  in  determining 
the  number  of  needy  persons  being 
served  by  the  institution  in  accordanoe 
with  the  above  formula.  These  figure* 
will  be  based  on  the  institutions' 
financial  and  participation  data  for  the 
previous  year. 

This  formula,  which  is  already  widely 
used  by  distributing  agendas,  provides  a 
highly  acciu^te  indicator  of  tfie  need  for 
food  assistance  within  an  institution. 

In  addition,  the  definition  of 
"charitable  institution"  has  been  revised 
to  specify  that  a  diaritable  institution 
must  not  only  be  nonprofit  but  must 
operate  a  nonprofit  meal  service.  The 
Department  has  always  considered  this 
provision  inherent  in  the  definition  of 
such  institutions.  However,  it  lias  come 
to  our  attention  that  some  questions 
have  t>een  raised  regarding  the  status  of 
the  meal  service. 

Correctional  Institutions 

Five  comments  were  received 
concerning  the  inclusion  of  die  eligibility 
criteria  for  adult  correctional 
institutions  which  are  ciurently 
contained  in  FNS  (FD)  Instruction  706-3. 
Eligibility  of  Adult  CorrectionaJ 
Institutions  in  the  Food  Distribution 
Program  in  Part  250.  Three  commenters 
recommended  that  the  eligibility  criteria 
be  included.  Two  commenters 
recommended  that  the  requirement 
relative  to  rehabilitative  activities  be 
deleted  from  the  instruction.  In  the 
absence  of  express  legislative  authority 
for  USDA  food  donations  to  nonfederal 
adult  correctional  institutions,  the 
Department  determined  that  such 
institutions  which  carry  on  programs  of 
rehabilitation  for  their  inmates  may  be 
classified  as  "charitable  institutions" 
within  the  intent  of  section  416  of  the 
Agricultiu'al  Act  of  1949.  as  amended, 
even  though  the  definition  of  that  term 
in  these  regulations  indicates  that  such 
outlets  must  be  "nonpenal"  in  character. 
In  order  to  distinguish  between  eligible 
correctional  institutions  and  ineligible 
penal  institutions.  S  250.41(a)(3)  of  this 
proposed  rule  includes  the  eligibiiity 
policy  set  forth  in  FNS  Instruction  706-3. 

Accordingly,  in  order  to  receive 
donated  foods,  adult  correctional 
facilities  must  conduct  rehabilitation 
programs  which  are  (1)  available  to  a 
majority  of  inmates  and  (2)  of  sufficient 
scope  to  permit  participation  (for  a 
minimum  of  10  hours  per  week  per 
inmate)  by  either  a  majority  of  the  total 
inmate  population  or  a  majority  of 
sentenced  inmates. 
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In  additioa  §  2508(0  of  the  current 
regulations  permits  the  distribution  of 
donated  foods  to  State  correctional 
institutions  for  minors  in  accordance 
with  section  210  of  the  Agricultural  Act 
of  1956.  However,  section  9(c)  of  Pub.  L 
94-105  amended  section  12(d)  of  the 
National  School  Lunch  Act  to  define 
"school"  in  such  a  way  as  to  include 
State  correctional  institutions  for 
minors.  Participation  in  the  Food 
Distribution  Program  as  a  school  makes 
such  institutions  eligible  for  a  much 
broader  array  of  food  items  than  would 
be  offered  to  them  under  section  210. 
Thus,  reference  to  the  institutions' 
eligibility  under  section  210  has  been 
eliminated  in  the  proposed  rule. 

Section  210  also  authorizes  the 
distribution  of  donated  foods  to  federal 
penal  institutions.  Since  donated  foods 
are  provided  by  the  Commodity  Credit 
Corporation  to  such  institutions  directly 
under  a  Memorandum  of  Understanding 
between  the  Department  of  Agriculture 
and  the  Department  of  Justice,  these 
institutions  are  not  covered  by  Part  250. 

Nutrition  Programs  for  the  Elderly 

Section  2S0.4{b)(4)  of  the  current 
regulations  provides  that  the  total 
quantity  of  donated  foods  to  be  made 
available  to  any  State  to  meet  statutory 
levels  of  donations  in  nutrition  programs 
for  the  elderly  (NPE's).  in  accordance 
with  section  311  of  the  Older  Americans 
Act  of  1965.  is  established  on  the  basis 
of  the  number  of  meals  that  the  State 
Agency  on  Aging  reports  as  having  been 
served,  or  where  necessary,  estimates 
will  be  served  within  the  State  during 
the  year.  This  section  also  contains  the 
provision  that  the  amount  of  food 
donations  to  be  received  by  any  State 
for  NPFs  shall  be  reduced  to  the  extent 
that  the  State  elects  to  receive  cash 
payments  in  heu  of  donated  foods  it 
would  otherwise  receive. 

Donated-food  procurement  and 
delivery  for  the  few  NPE's  electing  to 
receive  conunodibes  are  made  in 
conjunction  with  those  for  school  lunch 
programs.  Since  the  procurement  and 
delivery  period  for  schools  is  generally 
completed  before  FNS  receives  third 
and  fourth  quarterly  NPE  meal  reports, 
FNS  has  had  to  rely  on  preliminary  meal 
estimates,  which  may  be  revised 
numerous  times.  As  a  result,  there  have 
been  some  overallocations  at 
underallocations  of  foods. 

In  order  to  alleviate  this  problem. 
S  250.42  of  the  proposed  regulations 
specifies  that  no  adjustments  in 
commodity  allocations  will  be  made  on 
the  basis  of  meal  reports  or  estimates 
received  after  the  close  of  the  third 
Federal  Cscal  quarter  of  the  year  to 
which  they  pertain. 


Section  310(3)  of  Pub.  L.  98-459 
amended  section  311(c)  of  the  Older 
Americans  Act  of  1965  to  provide  that 
no  State  may  receive  cash-in-lieu  of 
commodities  payments  unless  the  State 
submits  its  final  reimbursement  claims 
for  meals  within  90  days  after  the  last 
day  of  the  quarter.  Accordingly,  this 
requirement  has  been  included  in 
§  250.42(c)(4)  of  the  proposed  rule. 

Emergency  Food  Assistance 

Section  250.8(e)  of  the  current 
regulations  authorizes  the  distribution  of 
donated  foods  to  disaster  victims  by 
disaster  organizations  for  the  duration 
of  the  disaster  as  determined  by  the 
Secretary.  In  situations  of  distress  in 
which  the  need  for  food  assistance 
cannot  be  provided  under  these  or  other 
provisions  of  this  part,  I  250.10 
authorizes  the  distributing  agency,  upon 
approval  by  the  Secretary,  to  make 
donated  foods  available  to  disaster 
organizations  for  use  in  special  group 
feeding  programs  on  a  temporary  basis. 

Sections  250.43  and  250.44  of  the 
proposed  nJe  expand  the  current 
regulation  to  clarify  the  responsibilities 
of  the  distributing  agency  and  the 
disaster  organizations  in  the  use  of 
donated  foods  during  a  major  disaster, 
emergency  or  other  situations  of 
distress. 

Section  250.43  describes  the 
procedures  for  obtaining  donated  foods 
in  instances  when  the  Secretary  has 
determined  that  a  major  disaster  or 
emergency  exists.  This  section  also 
revises  the  procedures  set  forth  in  FNS 
Instruction  708-2  regarding  household 
distribution  on  Indian  reservations  in 
cases  of  a  major  disaster  or  emergency. 
Under  the  instruction,  Indian 
reservations  may  receive  donated  foods 
for  household  distribution  in  any 
instance  of  major  disaster  or  emergency. 
Under  S  250.43(c)  of  the  proposed  rule, 
Indian  reservations  will  have  to  meet 
the  same  criteria  as  those  set  forth  for 
other  jurisdictions  where  the  Food 
Stamp  Program  is  in  operation  before 
receiving  donated  foods  for  household 
distribution.  FNS  Instruction  708-2  will 
be  revised  accordingly.  This  change 
does  not  alter  the  ability  of  Indian 
Tribal  Organizations  to  receive  both 
commodities  and  food  stamps  pursuant 
to  7  CFR  Part  253. 

Section  250.44  describes  the 
procedures  for  obtaining  donated  foods 
in  situations  of  distress  in  which  the 
need  for  food  assistance  cannot  be  met 
under  other  provisions  of  Part  250. 
Donations  under  this  section  may  only 
be  made  for  special  group  food 
assistance.  The  current  rule  has  been 
modified  by  5  250.44(a)  to  limit  the 
distribution  period  to  no  longer  than  30 


days  and  to  require  that  such  assistance 
be  targeted  to  groups  which  are 
predominately  composed  of  needy 
persons. 

Offer-and-Acceptonce  System 

In  accordance  with  section  6  of  the 
National  School  Lunch  Act,  as  amended, 

§  250.4(h]  of  the  current  regulations 
permits  any  school  food  authority  which 
is  participating  under  the  National 
School  Lunch  Act  to  refuse  up  to  20 
percent  of  the  value  of  donated  foods 
which  cannot  be  used  effectively  and 
receive,  in  lieu  of  the  refused 
commodities,  other  commodities  to  the 
exent  that  they  are  available. 

Section  25a48(e)(2)  of  the  proposed 
rule  prohibits  refusal  of  donated  foods 
in  instances  when  an  offer-and- 
acceptance  system  is  being  maintained. 
Use  of  the  offer-and-acceptance  system 
permits  school  food  authorities  to  order 
only  the  amoimts  and  varieties  of 
donated  foods  it  desires  for  the  school 
lunch  program  on  the  basis  of  advance 
notification  by  the  distributing  agency. 
Thus,  the  refusal  provision  is  not 
warranted  in  instances  when  a  offer- 
and-acceptance  system  is  being 
maintained. 

Special  Supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIC 
Progftim} 

State  agencies  which  administer  the 
WIC  Program  are  eligible  to  receive 
donated  foods  from  the  Department. 
Section  250.51  of  the  proposed  rule 
outlines  the  procedures  by  which  State 
agencies  may  request  the  donated  food 
for  distribution  to  WIC  Program 
participants.  Those  donated  foods  which 
are  included  in  the  WIC  food  package 
must  be  paid  for  by  the  State  agencies 
with  funds  allocated  to  the  State  for  the 
WIC  Program.  Donated  foods  which  are 
provided  to  participants  in  addition  to 
the  quantities  authorized  for  the  food 
package  are  made  available  to  the  State 
agency  free  to  charge. 

List  of  Subjects  in  7  CFR  Fart  250 

Aged,  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  donations,  Food 
processing,  Grant  programs-social 
programs.  Infants  and  children.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  programs,  Surplus 
agricultural  commodities. 

7  CFR  Chapter  II  would  be  amended 
by  revising  Part  250  to  read  as  follows: 
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SUBCHAPTER  B-QENERAL 
REGULATIONS  AND  POLICIES— FOOD 
DISTRIBUTION 

PART  250— DONATION  OF  FOODS 
FOR  USE  IN  THE  UNITED  STATES.  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 
Subpart  A— QviMral 

250.1     General  purpose  and  scope. 
ZS0.2    Administration. 
2S0.3    DeFinitions. 

Subpart  B— Ganaral  Operating  ProvWona 

250.10  Eligible  distributing  and 
subdistributing  agencies. 

250.11  Eligibility  determination  for  recipient 
agencies  and  recipients. 

250.12  Agreements. 

250.13  Distribution  and  control  of  donated 
foods. 

250.14  Storage  facilities. 

250.15  Financial  management. 

250.16  Maintenance  of  records. 

250.17  Reports.  ^ 

250.18  Audits. 

250.19  Management  evaluation  svstems. 

250.20  Sanctions. 

250.21  Civil  rights  (Reserved). 

250.22  Complaints. 

Subpart  C— Procassing  and  Labaling  of 
Donated  Fooda 

250.30  State  processing  of  donated  foods. 

250.31  National  Commodity  Processing 
System  for  Processing  USDA  Donated 
Foods. 

Subpart  D— Eligible  Recipient  Agenciea  and 
Programa 

250.40  Nonproni  summer  camps  for 
children. 

250.41  Charitable  institutions. 

250.42  Nutrition  programs  for  the  elderly. 

250.43  Disaster  organizations. 

250.44  Special  group  food  assistance 
programs. 

250.45  Commodity  Supplemental  Food 
Program. 

250.46  Food  Distribution  Program  in  the 
Trust  Territory  of  the  Pacific  Islands. 

250.47  Food  Distribution  Program  on  Indian 
Reservations. 

250.48  Schools  or  school  food  authorities 
and  commodity  schools. 

250.49  Nonresidential  child  care  institutions. 

250.50  Service  institutions. 

250.51  Special  Supplemental  Food  Program 
for  Women.  Infants,  and  Children. 

Subpart  E— Whare  to  Obtain  Information 

250.60    Program  information. 

Authority:  Sec.  32.  Pub.  L.  74-320.  49  Stat. 
744  (7  U.S.C.  612c);  Pub.  L.  75-165.  50  Stat.  323 
(15  U.S.C.  713c);  sees.  6.  9,  Pub.  L.  79-396.  60 
Stat.  231.  233  (42  U.S.C.  1755. 1758);  sec.  416. 
Pub.  L  81-439.  63  Stat.  1058  (7  U.S.C.  1431); 
sec.  402.  Pub.  L.  81-665,  68  Stat.  843  (22  U.S.C. 
1922);  sec.  210  Pub.  L.  84-540.  70  Stat.  202  (7 
U.S.C.  1859);  sec.  9  Pub.  L.  85-931.  72  Stat. 
1792  (7  U.S.C.  1431b);  Pub.  L.  86-756,  74  Stat. 
899  (7  U.S.C.  1431  note);  sec.  709.  Pub.  L  89- 
321.  79  Stat.  1212  (7  U.S.C.  1446a-l):  sec.  3. 
Pub.  L.  90-302.  82  Stat.  117  (42  U.S.C.  1761); 


sees.  409,  410,  Pub.  L  93-288,  88  Stat.  157  (42 
U.S.C.  5179.  5180);  sec.  2,  Pub.  L.  93-326,  88 
Stat.  286  (42  U.S.C.  1762a);  sec.  16,  Pub.  L  94- 
105,  89  Stat.  522  (42  U.S.C.  1766);  sec.  1304, 
Pub.  L.  95-113,  91  Stat.  980  (7  U.S.C.  612c 
note);  sec.  311,  Pub.  L.  95-478,  92  Stat.  1533 
(42  U.S.C.  3030a);  sec.  10,  Pub.  L  95-627,  92 
Stat.  3623  (42  U.S.C.  1760);  (5  U.S.C.  301);  sec. 
1114(a),  Pub.  L  97-fla  95  Stat.  1269  (7  U.S.C. 
1431e);  Title  II,  Pub.  L  98-8.  97  Stat.  35  (7 
U.S.C.  612c  note). 

Subpart  A— Qei>«ral 

§  2S0.1    Ganaral  purpoaa  and  acopa. 

Thi8  part  prescribes  the  terms  and 
conditions  under  which  donated  foods 
may  be  obtained  from  the  Department 
by  Federal,  State  and  private  agencies 
for  use  in  any  State  in  child  nutrition 
programs,  nonprofit  summer  camps  for 
children,  charitable  institutions, 
nutrition  programs  for  the  elderly,  the 
Commodity  Supplemental  Food 
Program,  the  Special  Supplemental  Food 
Program  for  Women,  Infants,  and 
Children,  and  the  assistance  of  needy 
persons. 

§250.2    Administration. 

(a)  Delegation  to  FNS.  Within  the 
Department,  FNS  shall  act  on  behalf  of 
the  Department  in  the  administration  of 
the  program.  FNS  will  provide 
assistance  to  distributing  agencies  and 
evaluate  all  levels  of  program 
operations  to  assure  that  the  goals  of  the 
program  are  achieved  in  the  most 
effective  and  efficient  manner  possible. 

(b)  Delegation  to  distributing  agency. 
The  distributing  agency  is  responsible 
for  effective  and  efficient  administration 
of  program  operations  within  its 
jurisdiction  and  shall  administer  the 
program  in  accordance  with  the 
requirements  of  this  part  and  FNS 
guidelines  and  instructions.  Distributing 
agencies  may  impose  additional 
requirements  for  participation  that  are 
not  inconsistent  with  the  provisions  of 
this  part,  except  that  this  provision  shall 
not  apply  to  distribution  to  households 
on  all  or  part  of  an  Indian  reservation 
which  is  participating  in  the  Food 
Distribution  Program  under  Part  253  of 
this  chapter.  The  distributing  agency 
shall  provide  guidance  to 
subdistributing  and  recipient  agencies 
on  all  aspects  of  program  operations. 

(c)  Personnel.  Adequate  personnel, 
including  supervisory  personnel,  shall 
be  provided  to  review  distribution 
programs  and  to  effect  distribution  in 
accordance  with  the  requirements  of 
this  part. 

§250.3    Definltiona. 

"Charitable  institution"  means  (a)  a 
nonpenal.  noneducational  public 
(Federal.  State  or  local)  institution,  (b)  a 
nonprofit,  tax-exempt,  private  hospital. 


or  (c)  any  other  nonprofit 
noneducational,  tax-exempt  private 
institution  organized  to  provide 
charitable  or  public  welfare  seriices  in 
the  same  place  without  marked  changes 
and,  at  the  Department's  option, 
approved  by  a  public  welfare  agenc>'  as 
meeting  a  definite  need  in  the 
community  by  administering  to  needy 
persons,  and  provides  a  nonprofit  meal 
service  on  a  regular  basis.  Charitable 
institutions  include  any  institution 
defined  as  "service  institution:" 
"nonresidential  child  care  institution:*' 
or  "school"  which  is  not  a  commodity 
school  or  does  not  participate  in  a  cidld 
nutrition  program.  For  purposes  of  this 
paragraph,  tax-exempt  shall  mean 
exempt  from  income  tax  under  the 
Internal  Revenue  Code,  as  amended, 
and  a  charitable  institution  shall  be 
considered  "noneducational"  even 
though  educational  courses  are  given. 
where  such  courses  are  an  incident  to 
the  primary  purpose  of  the  charitable 
institution. 

"Child  nutrition  program"  means  the 
National  School  Lunch  Program,  the 
School  Breakfast  Program,  the  Summer 
Food  Service  Program  for  Children,  or 
the  Child  Care  Food  Program.  (Parts  2ia 
220.  225,  and  226  respectively  of  this 
chapter). 

"Commodities"  means  foods  donated. 
or  available  for  donation,  by  the 
Department  under  any  of  the  legislation 
referred  to  in  this  part  (see  "Donated 
Foods"). 

"Commodity  school"  means  a  school 
that  does  not  participate  in  the  National 
School  Lunch  Program  under  Part  210  of 
this  chapter  but  which  operates  a 
nonprofit  school  food  service  under 
agreement  with  the  State  agency  or 
FNSRO  as  provided  for  under  Part  210 
of  this  chapter  and  receives  donated 
foods,  or  donated  foods  and  cash  or 
services  of  a  value  of  up  to  5  cents  per 
lunch  in  lieu  of  donated  foods  under  Part 
240  of  this  chapter  for  processing  and 
handling  of  the  donated  foods. 

"Contract  value  of  donated  foods" 
means  the  price  assigned  by  the 
Department  to  a  donated  food  which 
shall  reflect  the  Department's  current 
acquisition  priqe,  transportation  and,  if 
applicable,  processing  costs  related  to 
the  food. 

"Contracting  agency"  means  the 
distributing  agency,  subdistributing 
agency,  or  recipient  agency  which  enters 
into  a  processing  contract. 

"Department"  means  the  United 
States  Department  of  Agriculture  or  the 
Commodity  Credit  Corporation, 
whichever  is  donor  under  the  pertinent 
legislation. 
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"Disaster  organizations"  means 
organizations  authorized  by  appropriate 
Federal  or  State  offidals  to  assist 
disaster  victiins. 

"Disaster  victims"  means  persons 
who.  because  of  Act  of  God  or  manmade 
disasters,  are  in  need  of  food  assistance, 
whether  or  not  they  are  victims  of  a 
major  disaster  or  an  emergency  as 
defined  in  this  section. 

"Discount  system"  means  a  system 
whereby  a  recipient  agency  purchases 
end  products  directly  from  a  processor 
at  an  established  wholesale  price  minus 
the  contract  value  of  donated  foods 
contained  in  the  end  products. 

"EHstributing  agency"  means  a  State. 
Federal  or  private  agency  which  enters 
into  an  agreement  with  the  Department 
for  the  distribution  of  donated  foods  to 
eligible  recipient  agencies  and  recipients 
and  the  Food  and  Nutrition  Service  of 
the  Department  when  it  accepts  title  to 
commodities  from  the  Commodity  Credit 
Corporation  (CCC)  for  distribution  to 
eligible  recipient  agendes  pursuant  to 
the  National  Commodity  Processing 
System.  A  distributing  agency  may  also 
be  a  recipient  agency. 

"Distributor"  means  a  commercial 
food  purveyor  or  handler  who  is 
independent  of  a  processor  and  both 
sells  and  bills  for  the  end  products 
delivered  to  recipient  agencies. 

"Donated  foods"  means  foods 
donated,  or  available  for  donation,  by 
the  Department  under  any  of  the 
legislation  referred  to  in  this  part  (see 
'"Commodities"). 

"Emergency"  means  any  hurricane, 
tornado,  storm,  flood,  high  water,  wind- 
driven  water,  tidal  wave,  tsunami, 
earthquake,  volcanic  eruption,  landslide, 
mudslide,  snowstorm,  drought,  fire, 
explosion,  or  other  catastrophe  in  any 
part  of  the  United  Stale  which  requires 
Federal  emergency  assistance  to 
supplement  State  and  local  efforts  to 
save  lives  and  protect  property,  health, 
and  safety  or  to  avert  or  lessen  the 
threat  of  a  disaster. 

"End  product"  means  a  product 
containing  any  amount  of  donated  foods 
which  have  been  processed. 

"Federal  acceptance  service"  means 
the  acceptance  service  provided  by  (a) 
the  applicable  grading  branches  of  the 
Department's  Food  Safety  and 
Inspection  Service  (FSIS).  (b)  the 
Department's  Federal  Grain  Inspection 
Service,  (c)  the  Department's 
Agricultural  Marketing  Service  and  (d) 
the  National  Marine  Fisheries  Service  of 
the  U.S.  Department  of  Commerce. 

"Fiscal  year"  means  the  period  of  12 
months  beginning  October  1  of  any 
calendar  year  and  ending  September  30 
of  the  following  calendar  year. 


"FNS"  means  the  Food  and  Nutrition 
Service  of  the  Department  of 
A^culture. 

"FNSRO"  means  the  appropriate  Food 
and  Nutrition  Service  Regional  OfRce  of 
the  Food  and  Nutrition  Service  of  the 
Department  of  Agriculture. 

"Food  service  managment  company" 
means  a  commerdal  enterprise  or  a 
nonprofit  organization  which  is  or  may 
be  contracted  with  by  a  recipient  agency 
to  manage  any  aspect  of  its  food  service 
in  accordance  with  §  250.12(c)  or  in 
accordance  with  Parts  210,  220,  225  or 
226  of  this  chapter. 

"Household"  means  a  group  of  related 
or  non-related  individuals,  exclusive  of 
boarders,  who  are  not  residents  of  an 
institution,  but  who  are  living  as  one 
economic  unit  and  for  whom  food  is 
customarily  purchased  and  prepared  in 
common.  It  also  means  a  single 
individual,  hving  alone. 

"In-kind  replacement"  means 
replacement  of  lost  donated  foods  with 
a  like  quantity  of  the  same  foods  of  U.S. 
origin  that  are  of  equal  or  better  quality 
than  the  lost  foods  and  that  are  of  at 
least  equal  monetary  value  to  the 
Department's  cost  of  replacing  the  lost 
foods. 

"Major  disaster"  means  any 
hurricane,  tornado,  storm,  flood,  high 
water,  wind-driven  water,  tidal  wave, 
tsunami,  earthquake,  volcanic  eruption 
landslide,  mudslide,  snowstorm, 
drought,  fire,  explosion,  or  other 
catastrophe  in  any  part  of  the  United 
States  which,  in  the  determination  of  the 
President,  causes  damage  of  sufficient 
severity  and  magnitude  to  warrant 
major  disaster  assistance  under  the 
Disaster  Relief  Act  of  1974  (42  U.S.C. 
5121),  above  and  beyond  emergency 
services  by  the  Federal  Government,  to 
supplement  the  efforts  and  available 
resources  of  States,  local  governments, 
and  disaster  relief  organizations  in 
alleviating  the  damage,  loss,  hardship, 
or  suffering  caused  thereby.  (This 
definition  is  taken  from  the  Disaster 
Relief  Act  of  1974.) 

"Multi-State  processor"  means  a 
processor  which  has  entered  into  a 
processing  contract  with  contracting 
agencies  in  more  than  one  State  or  a 
processor  which  has  entered  into  a 
processing  contract  with  one  or  more 
contracting  agencies  located  in  a  State 
other  than  the  one  in  which  the 
processor  is  located. 

"Needy  persons"  means  (a)  persons 
provided  service  by  charitable 
institutions,  who,  because  of  their 
economic  status,  are  in  need  of  food 
assistance,  (b)  all  the  members  of  a 
household  who  are  certified  as  in  need 
of  food  assistance,  and  (c)  disaster 
victims. 


"Nonproflt  meal  service"  means  all 
food  service  operations  conducted  by  a 
charitable  institution  or  nonprofit 
summer  camp  for  children  principally 
for  the  benefit  of  the  individuals  served 
by  those  entities,  all  of  the  revenue  from 
which  is  used  solely  for  the  operation  or 
improvement  of  such  food  service. 

"Nonprofit  school  food  service" 
means  all  food  service  operations 
conducted  by  the  school  food  authority 
principally  for  the  beneflt  of  school 
children  all  of  the  revenue  horn  which  is 
used  solely  for  the  operation  or 
improvement  of  such  food  service. 

"Nonprofit  summer  camps  for 
children"  means  nonproflt  camps  which 
do  not  participate  in  the  Summer  Food 
Service  Program  for  Children  authorized 
under  section  13  of  the  National  School 
Lunch  Act,  as  amended  (42  U.S.C.  1761). 
and  in  which,  during  the  months  of  May 
through  September,  nonproflt  meal 
services  are  conducted  for  children  of 
high  school  grade  and  under. 

"Nonresidential  child  care  institution" 
means  any  child  care  center,  day  care 
home,  or  sponsoring  organization  (as 
those  items  are  defined  in  Part  226  of 
this  chapter),  which  participates  in  the 
Child  Care  Food  Program  authorized 
under  section  17  of  the  National  School 
Lunch  Act,  as  amended  (42  U.S.C.  1766). 

"Nutrition  program  for  the  elderly" 
means  a  project  conducted  by  recipient 
of  a  grant  or  contract  under  'Title  III  or 
Title  rv  of  the  Older  Americans  Act  of 
1965,  as  amended  (42  U.S.C.  3030a). 

"Offer-and-acceptance  system"  means 
a  procedure  whereby  a  school  food 
authority  is  given  the  opportunity  to 
order  only  the  amount  and  varieties  of 
donated  foods  it  desires  for  its  school 
lunch  program'on  the  basis  of  advance 
notification  by  the  distributing  agency. 

"Performance  supply  and  surety 
bond"  means  a  written  instrument 
issued  by  a  surety  company  which 
guarantees  performance  and  supply  of 
end  products  by  a  processor  under  the 
terms  of  a  processing  contract. 

"Processing"  means  (a)  the  conversion 
of  a  donated  food  or  donated  foods  into 
a  different  end  product  or  (b)  the 
repackaging  of  a  donated  food  or 
donated  foods. 

"Processing  fee"  means  the  amount 
charged  to  a  contracting  agency  for  a 
processor's  services. 

"Processor"  means  a  commercial 
facility,  other  than  a  food  service 
management  company,  which  processes 
donated  foods. 

"Programs"  means  the  Food 
Distribution  Program. 

"Recipients"  means  needy  persons 
receiving  commodities  for  household 
consumption. 
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"Recipient  agencies"  means  nonprofit 
summer  camps  for  children,  charitable 
institutions,  nutrition  programs  for  the 
elderly,  disaster  organizations,  school 
food  authorities,  sdhools,  nonresidential 
child  care  institutions,  service 
institutions,  and  welfare  agencies, 
receiving  foods  for  their  own  use  or  for 
distribution  to  eligible  recipients. 

"Refund  application"  means  an 
application  by  a  recipient  agency  in  any 
form  acceptable  to  a  distributing  agency 
and  processor  which  certifies  purchase 
of  end  products  and  which,  upon 
forwarding  to  the  processor  by  the 
distributing  agency,  obligates  the 
processor  to  refund  the  contract  value  of 
the  donated  foods  contained  in  the  end 
products. 

"Refund  system**  means  a  system 
whereby  a  recipient  agency  purchases  a 
processor's  end  products  and  receives 
from  the  processor  a  payment 
equivalent  to  the  contract  value  of  the 
donated  foods  contained  in  the  end 
products. 

"School"  means  (a)  an  educational 
unit  of  high  school  grade  or  under 
except  for  a  private  school  with  an 
average  yeariy  tuition  exceeding  $1,500 
per  child,  operating  under  public  or 
nonprofit  private  ownership  in  a  single 
building  or  complex  of  buildings.  The 
term  "high  school  grade  or  under" 
includes  classes  of  preprimary  grade 
when  they  are  conducted  in  a  school 
having  classes  of  primary  or  higher 
grade,  or  when  they  are  recognized  as  a 
part  of  the  educational  system  in  the 
State,  regardless  of  whether  such 
preprimary  grade  classes  are  conducted 
in  a  school  having  classes  of  primary  or 
higher  grade;  (b)  with  the  exception  of 
residential  summer  camps  which  are 
eligible  to  participate  in  the  Summer 
Food  Service  Program  for  Children.  Job 
Corps  Centers  funded  by  the 
Department  of  Labor,  and  private  foster 
homes,  any  distinct  part  of  a  public  or 
nonprofit  private  institution  or  any 
public  or  nonprofit  private  child  care 
institution,  which  (1)  maintains  children 
in  residence,  (2)  operates  principally  for 
the  care  of  children,  and  (3)  if  private,  is 
licensed  to  provide  residential  child  care 
services  under  the  appropriate  licensing 
code  by  the  State  or  a  subordinate  level 
of  government.  The  term  "child  care 
institutions"  includes,  but  is  not  limited 
to,  homes  for  the  mentally  retarded,  the 
emotionally  disturbed,  the  physically 
handicapped,  and  urunarried  mothers 
and  their  infants;  group  homes;  half-way 
houses;  orphanages:  temporary  shelters 
for  abused  children  and  for  runaway 
children;  long  term  care  hospitals  for 
chronically  ill  children;  and  juvenile 
detention  centers;  and  (c)  with  respect 


to  the  Commonwealth  of  Puerto  Rico. 
nonprofit  child  care  centers  certified  as 
such  by  the  Governor  of  Puerto  Rico. 

"School  food  authority"  means  die 
govemii^  body  which  is  responsible  for 
the  administration  of  one  or  more 
schools  and  which  has  the  legal 
authority  to  operate  a  nonprofit  school 
food  service. 

"School  year"  means  the  period  of  12 
months  beginning  July  1  of  any  calendar 
year  and  ending  June  30  of  the  following 
calendar  year. 

"Secretary"  means  the  Secretary  of 
Agriculture. 

"Section  4(8)"  means  section  4(a}  of 
the  Agriculture  and  Consumer 
Protection  Act  of  1973,  as  amended  (7 
U.S.C.  612c  note).  Section  4(8) 
authorizes  the  purchase  of  foods  for 
distribution  to  maintain  the  traditional 
level  of  assistance  for  food  assistance 
programs  as  are  authorized  by  law. 
including  institutions,  supplemental  - 
feeding  programs,  disaster  areas. 
summer  camps  for  children,  the  Trust 
Territory  of  the  Pacific  Islands,  and 
Indians  whenever  a  tribal  organization 
requests  distribution  of  federally- 
donated  foods  under  section  4(b)  of  the 
Food  Stamp  Act  of  1977. 

"Section  6"  means  section  6  of  the 
national  School  Lunch  Act,  as  amended 
(42  U.S.C  1755).  Section  6  authorizes  the 
purchase  of  foods  for  distribution  to 
schools  and  institutions  participating  in 
child  nutrition  programs  under  the 
National  School  Lunch  Act  and  specifies 
the  level  of  assistance  which  is  to  be 
provided. 

"Section  14"  means  section  14  of  the 
National  School  Lunch  Act,  as  amended 
(42  U.S.C.  1762a].  Section  14  authorizes 
the  purchase  of  foods  for  distribution  to 
maintain  the  annually  programmed  level 
of  assistance  for  programs  carried  on 
under  the  National  School  Lunch  Act. 
the  Child  Nutrition  Act  of  1966,  and  Title 
III  of  the  Older  Americans  Act  of  1965. 

"Section  32"  means  section  32  of 
PubUc  Law  74-320,  as  amended  (7  U.aC 
612c).  Section  32  authorizes  the 
Department  to  purchase  nonbasic 
perishable  foods  available  under 
surplus-removal  operations,  for  the 
purpose  of  encouraging  the  domestic 
consumption  of  such  foods  by  diverting 
them  from  the  normal  channels  of  trade 
or  commerce. 

"Section  311"  means  section  311  of  the 
Older  Americans  Act  of  1965,  as 
amended  (42  U.S.C.  3030a).  Section  311 
authorizes  the  purchase  of  commodities 
for  nutrition  programs  for  the  elderly. 

"Section  416"  means  section  416  of  the 
Agricultural  Act  of  1949.  as  amended  (7 
U.S.C.  1431).  Section  416  authorizes  the 
Department  to  donate  basic 


nonperishable  foods  acquired  thrniigk 
Federal  price-support  operatkms  (or  i 
by  needy  persons,  for  use  in  nonprofit 
school  lunch  programs  and  nonprofit 
summer  camps  for  childrai.  and /or  use 
in  charitable  institutions  to  the  extent 
that  needy  persons  are  served. 

"Section  709"  means  section  709  of  the 
Food  and  Agriculture  Act  of  1905,  as 
amended  (7  U.S.C.  1446a-1).  Section  709 
authorizes  the  purchase  of  adequate 
supplies  of  dairy  products  to  laeet  the 
requirements  of  sdwols,  domestic  reliaf 
distribution,  and  other  proyams 
authorized  by  law  when  the  stocks  of 
the  Commodity  Credit  Corporation  are 
insufficient  to  meet  those  lequiiemeirts. 

"Service  institutions"  msens  camps  or 
sponsors  (as  those  terms  are  defined  is 
Part  225  of  this  chapter)  which 
participate  in  the  Summer  Food  Service 
Program  authorized  under  section  13  of 
the  National  School  Lunch  Act  »* 
amended. 

"Similar  replacement"  means 
replacement  of  lost  donated  foods  with 
a  like  quantity  of  similar  foods  of  U.S, 
origin  of  the  same  types  as  Aose 
normally  donated  l^  Ae  Department 
and  of  at  least  equal  monetary  value  to 
the  Department's  cost  of  replacing  the 
lost  foods.  Such  replacement  shall  be 
subject  to  the  approval  of  the  FNSRO. 

"State"  and  "United  States"  means 
any  one  of  the  50  States,  the  District  at 
Columbia,  Puerto  Rica  the  Viiigin 
Islands,  Guam.  American  Saaooa.  and 
the  Trust  Territory  of  the  Pacific  Islands. 

"State  Agency  on  A^ng"  means  (a) 
the  State  agency  that  has  been 
designated  by  the  Governor  and 
approved  by  the  United  States 
Department  of  Health  and  Human 
Service  (DHHS)  to  administer  nutritioo 
programs  for  the  elderly  vodet  Title  01 
of  the  Older  Americans  Act  of  196S.  as 
amended  or  (b)  the  Indian  tribal 
organization  which  has  been  approved 
by  DHHS  to  administer  nutrition 
programs  for  the  elderiy  under  Title  VI 
of  such  act. 

"Students  in  home  economics"  means 
students  in  regular  classes  wherein  they 
are  taught  general  home  eomomics 
including  food  prepartion,  cooking, 
serving,  nutrition,  food  purchasing,  child 
care  and  health. 

"Subdistributing  agency"  means  an 
agency  performing  one  or  more 
distribution  functions  for  a  distributing 
agency  other  than,  or  in  addition  to. 
functions  normally  performed  by 
common  carriers  or  war^oosemen.  A 
subdistributing  agency  may  also  be  a 
recipient  agency. 

'"Tuition"  means  the  basic  charge 
required  for  a  student  to  matriculate  at  a 
school,  excluding  any  amount  paid  for 
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the  cost  of  room  and  board, 
transportation,  books,  supplies, 
equipment,  and  fees.  The  following 
monies  shall  not  be  included  when 
calculating  a  school's  average  yearly 
tuition  per  child:  (a)  Academic 
scholarship  aid  from  public  or  private 
organizations  or  entities  given  to 
students,  or  to  schools  for  students,  and 
(b)  State,  county  or  local  funds  provided 
to  schools  operating  principally  for  the 
purpose  of  educating  handicapped  or 
other  special  needs  children  for  whose 
education  the  State,  county  or  local 
government  is  primarily  or  solely 
responsible.  In  schools  which  vary 
tuition,  to  determine  if  the  average 
yearly  tuition  exceeds  $1,500  per  child, 
add  the  total  tuition  receipts  for  the 
period  of  time  in  which  the  majority  of 
children  are  in  attendance,  and  divide 
by  the  total  number  of  students  enrolled 
during  that  period. 

"Welfare  agency"  means  a  public 
(Federal.  State  of  local)  or  private 
agency  offering  assistance  on  a 
charitable  or  welfare  basis  to  needy 
persons,  who  are  not  residents  of  an 
institution,  and  to  Tribal  Councils 
designated  by  the  Bureau  of  Indian 
Affairs. 

Subpart  B— General  Operating 
Provisions 

§250.10    Eligii>i«  distributing  and 
tubdistrHNfting  agenciss. 

(a)  State  and  Federal  agencies. 
Federal  agencies  and  such  State 
agencies  as  are  designated  by  Governor 
of  the  State,  or  by  the  State  legislature, 
and  approved  by  the  Secretarj-  are 
eligible  to  become  distributing  agencies. 

(b)  Private  agencies.  Where 
distributing  agencies  are  not  permitted 
by  law  to  make  distribution  to  private 
recipient  agencies,  or  to  any  class  of 
private  recipient  agency,  private 
agencies  which  agree  to  make 
distribution  of  donated  foods  on  a 
Statewide  basis  which  apply  directly  to 
FNS,  and  are  approved  by  the  Secretary 
are  eligible  to  become  distributing 
agencies. 

(c)  Subdistributing  agencies.  If 
distributing  agencies  use  subdistributing 
agencies  to  distribute  donated  foods,  the 
distributing  agencies'  responsibilities  to 
the  Department  for  overall  management 
and  control  of  the  distribution  program 
shall  not  be  delegated  to  such 
subdistributing  agencies. 

9  25a  1 1    EligiMttty  determination  for 
recipient  agencies  and  recipients. 

Distributing  agencies  shall  determine 
the  eligibility  of  any  agency  which 
submits  an  application  for  participation 
in  the  program.  Once  a  recipient  agency 


has  been  determined  to  be  eligible  for 
participation  in  the  program,  the 
distributing  agency  shall  enter  into  an 
agreement  with  the  agency  in 
accordance  with  §  250.12(b)  and  make 
donated  foods  available. 

Distributing  agencies  shall  impose 
upon  welfare  agencies  the  responsibility 
for  determining  that  recipients  to  whom 
welfare  agencies  distribute  donated 
foods  are  eligible:  Provided,  however. 
That  the  State  agency  or  FNSRO 
administering  the  applicable  program 
shall  determine  the  eligibility  under  this 
part  of  schools  participating  under  part 
210,  of  sponsors  participating  in  the 
Summer  Food  Service  Program  for 
Children  under  Part  225  of  this  chapter, 
and  of  nonresidential  child  care 
institutions  participating  in  the  Child 
Care  Food  Program  under  Part  225  of 
this  chapter. 

§250.12    Agreements. 

(a)  Agreements  with  Department. 
Prior  to  the  begirming  of  a  distribution 
program,  distributing  agencies  shall 
enter  into  written  agreements  with  the 
Department  which  shall  incorporate  the 
terms  and  conditions  set  forth  in  this 
part.  When  requested  by  the 
Department  an  eligible  agency  shall 
present  evidence  of  its  authority  to  enter 
into  such  agreements.  The  agreements 
shall  be  effective  for  no  longer  than  one 
year  and  must  be  completed  by 
September  30  of  each  year.  In  addition, 
agreements  between  the  Department 
and  State  Agencies  on  Aging  which 
elect  to  receive  cash  in  lieu  of 
commodities  shall  also  be  effective  for  .- 
no  longer  than  one  year  and  must  be 
completed  by  September  30  of  each 
year. 

(b)  Distributing  agency  agreements. 
Distributing  agencies  shall  enter  into 
written  agreements  with  subdistributing 
agencies,  recipient  agencies, 
warehouses,  carriers,  or  other  entities  to 
which  distributing  agencies  deliver 
donated  fpods  under  their  distribution 
program.  All  agreements  shall  contain 
such  terms  and  conditions  as  the 
distributing  agency  deems  necessary  to 
ensure  that:  (1)  The  distribution  and  use 
of  donated  foods  is  in  accordance  with 
this  part,  (2)  Subdistributing  agencies, 
recipient  agencies,  warehouses,  carriers, 
or  other  persons  to  whom  donated  foods 
are  delivered  by  the  distributing  agency 
are  responsible  to  the  distributing 
agency  for  any  improper  distribution  or 
use  of  donated  foods  or  for  any  loss  of, 
or  damage  to,  donated  foods  caused  by 
their  fault  or  negligence,  (3) 
Subdistributing  agencies  and  recipient 
agencies  have  and  preserve  a  right  to 
assert  claims  against  other  persons  to 
whom  donated  foods  are  delivered  for 


care,  handling  or  distribution,  and  (4) 
Subdistributing  agencies  and  recipient 
agencies  will  take  action  to  obtain 
restitution  in  connection  with  claims 
arising  in  their  favor  for  improper 
distribution,  use  or  loss  of.  or  damage  to, 
donated  foods.  To  the  extent  that  bills  of 
lading  and  warehouse  receipts  satisfy 
the  above-stated  criteria,  the 
distributing  agency  may  consider  such 
documents  as  appropriate  agreements. 
The  agreements  shall  be  effective  for  no 
longer  than  one  year. 

(c)  Food  service  management 
company  agreements.  Food  service 
management  companies  may  be 
employed  to  conduct  the  food  service 
operations  of  nonprofit  summer  camps 
for  children,  charitable  institutions, 
nutrition  programs  for  the  elderly, 
schools,  nonresidential  child  care 
institutions,  and  service  institutions.  In 
instances  when  a  food  service 
management  company  is  employed  to 
provide  such  services,  the  recipient 
agency  shall  enter  into  a  written 
contract  with  the  food  service 
management  company  which  shall 
expressly  provide  that:  (1)  Any  donated 
foods  received  by  the  recipient  agency 
and  made  available  to  the  food  service 
management  company  shall  be  utilized 
solely  for  the  purpose  of  providing 
benefits  for  the  employing  agency's  food 
service  operation:  and  (2)  The  books  and 
records  of  the  food  service  management 
company  pertaining  to  the  food  service 
operation  of  the  agency  shall  be 
available  for  a  period  of  three  years 
from  the  close  of  the  Federal  fiscal  year 
to  which  they  pertain.  The  contracts 
shall  be  effective  for  no  longer  than  one 
year. 

(d)  Storage  facility  agreements.  When 
contracting  for  storage  facilities, 
distributing  agencies,  subdistributing 
agencies  and  recipient  agencies  shall 
enter  into  a  written  contract  for  the 
lease  of  storage  facilities  in  accordance 
with  §  250.14(c). 

(e)  Processing  agreements.  When 
contracting  for  the  processing  of 
donated  foods,  distributing  agencies, 
subdistributing  agencies  and  recipient 
agencies  shall  enter  into  agreements 
with  processors  in  accordance  with 

§  250.30(c). 

§  250. 1 3    Distribution  and  control  of 
donated  foods. 

[a]  A  vailability  and  use  of  donated 
foods.  [\)  Availability  and  use.  Donated 
foods  shall  be  available  only  for 
distribution  and  use  in  accordance  with 
the  provisions  of  this  part  and,  with 
respect  to  distribution  to  households  on 
all  or  part  of  an  Indian  reservation,  of 
Part  253  of  this  chapter.  Donated  foods 
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not  80  distributed  or  used  (for  any 
reason)  shall  not  be  sold,  exchanged  or 
otherwise  disposed  of  without  the 
approval  of  the  Department.  Donated 
foods  which  are  provided  as  part  of  an 
approved  food  package  or  authorized 
program  level  of  assistance  may  be 
transferred  between  recipient  agencies 
only  with  prior  authorization  of  the 
distributing  agency  and  the  FNSRO. 
Donated  foods  which  are  provided  in 
addition  to  the  State's  authorized 
program  level  of  assistance  may  be 
transferred  between  recipient  agencies 
with  the  prior  authorization  of  the 
distributing  agency.  The  transfer  of  any 
donated  foods  between  recipient 
agencies  shall  be  substantiated  by 
reflecting  the  transfer  on  the  FNS-155  or 
FNS-152.  In  areas  where  the  Food 
Stamp  Program  is  in  effect,  there  shall 
be  no  distribution  of  donated  foods  to 
households  under  this  part  except  (i)  to 
authorized  Indian  reservations:  (ii) 
during  major  disasters  or  other 
emergency  situations  as  determined  by 
the  Secretary;  (iii)  for  the  purpose  of  the 
Commodity  Supplemental  Food  Program 
(7  CFR  Part  247):  and  (iv)  at  the 
discretion  of  the  Secretary  in 
accordance  with  applicable  legislative 
authority. 

(2)  Allocations.  As  foods  become 
available  for  donation.  FNS  shall  notify 
distributing  agencies  regarding  the 
donated  foods,  the  class  or  classes  of 
recipient  agencies  or  recipients  eligible 
to  receive  them,  and  any  special  terms 
and  conditions  of  donation  and 
distribution  which  attach  to  a  particular 
donated  food  in  addition  to  the  general 
terms  and  conditions  set  forth  herein. 
Every  attempt  shall  be  made  to  deliver 
the  donated  foods  in  accordance  with 
requested  schedules.  However,  the 
Department  shall  not  be  responsible  for 
delay  in  delivery  or  for  nondelivery  of 
donated  foods  due  to  any  cause. 

(3)  Minimum  donations.  Foods  shall 
be  donated  only  in  such  quantities  as 
will  protect  the  lower  carload  freight 
rate,  except  as  deemed  in  the  best 
interest  of  the  program  as  determined  by 
the  Department. 

(4)  Quantities,  (i)  The  quantity  of 
donated  foods  to  be  made  available  for 
donation  under  this  part  shall  be 
determined  in  accordance  with  the 
pertinent  legislation  and  the  program 
obligations  of  the  Department,  and  shall 
be  such  as  can  be  effectively  distributed 
to  further  the  objectives  of  the  pertinent 
legislation. 

(ii)  Donated  foods  shall  be  requested 
and  distributed  only  in  quantities  which 
can  be  consumed  without  waste  in 
providing  food  assistance  for  persons 
eligible  under  this  part.  Distributing 


agencies  shall  impose  similar 
restrictions  on  recipient  agencies. 

(5)  Demonstrations  and  tests. 
Notwithstanding  any  other  provision  of 
this  part,  a  quantity  of  any  food  donated 
for  use  by  any  recipient  agency  or 
recipient  may  be  transferred  by  the 
distributing  agency  or  by  the  recipient 
agency  to  bona  fide  experimental  or 
testing  agencies,  or  for  use  in 
workshops,  or  for  demonstrations  or 
tests  relating  to  the  utilization  of  such 
donated  food  by  the  recipient^gency  or 
recipient.  No  such  transfer  by  any 
recipient  agency  shall  be  made  without 
the  approval  of  the  appropriate 
distributing  agency. 

(b)  Processing  and  other  costs.  The 
Department  shall  pay  such  processing, 
reprocessing,  transporting,  handling  and 
other  charges  accruing  up  to  the  time  of 
transfer  of  title  to  distributing  agencies 
as  is  deemed  in  the  best  interest  of  the 
Department. 

(c)  Transfer  of  title.  Title  to  donated 
foods  shall  pass  to  distributing  agencies 
upon  their  acceptance  of  donated  foods 
at  time  and  place  of  delivery,  limited, 
however,  by  the  obhgation  of  the 
distributing  agency  to  use  such  donated 
foods  for  the  purposes  and  upon  the 
terms  and  conditions  set  forth  in  this 
part. 

(d)  Distribution  of  donated  foods  to 
recipient  agencies  or  recipients — (1) 
Distribution.  Donated  foods  shall  be 
distributed  only  to  recipient  agencies 
and  recipients  eligible  to  receive  them 
under  this  part  (see  Subpart  D). 
Distributing  agencies  shall  require  that 
welfare  agencies  and  disaster 
organizations  distribute  donated  foods 
only  to  recipients  eligible  to  receive 
them  under  this  part.  It  shall  not  be 
deemed  a  failure  to  comply  with  the 
provisions  of  this  part  if  recipient 
agencies  serve  meals  containing 
donated  foods  to  persons  other  than 
those  who  are  eligible  under  this  part, 
when  such  persons  share  common 
preparation,  serving  or  dining  facilities 
with  eligible  persons  (needy  persons, 
children,  participants  in  nutrition 
programs  for  the  elderly)  and  at  least 
one  of  the  follovtring  is  tnie:  (i)  Such 
other  persons  are  common  beneficiaries 
with  the  eligible  persons  of  the  program 
of  the  recipient  agency,  or  (ii)  such  other 
persons  are  few  in  number  compared  to 
the  eligible  persons  and  receive  their 
meals  as  an  incident  of  their  service  to 
the  eligible  persons.  Such  other  persons 
include,  but  are  not  Umited  to  teachers, 
disaster  relief  workers,  and  staff 
members.  Nothing  in  this  paragraph 
shaU  be  construed  as  authorizing 
allocation  or  issuance  of  donated  foods 
to  recipient  agencies  in  greater  quantity 


than  that  authorized  for  the  assistance 
of  persons  eligible  under  this  part. 

(2)  Normal  food  expenditures.  Section 
416  donated  foods  shall  not  be 
distributed  to  any  recipient  agencies  or 
recipients  whose  normal  food 
expenditures  are  reduced  because  of  the 
receipt  of  donated  foods. 

(e)  Improper  distribution,  loss  of  or 
damage  to  donated  foods.  (1)  If  a 
distributing  agency  improperly 
distributes  or  uses  any  donated  foods  or 
causes  loss  of  or  damage  to  a  donated 
food  through  its  failure  to  provide  proper 
storage,  care,  or  handling,  the  provisioas 
set  forth  in  §  250.15(c)  shall  apply. 

(2)  In  instances  when  it  is  determined 
by  a  distributing  agency  that  a  claim  has 
arisen  in  favor  of  the  distributing  agency 
against  a  subdistributing  agency, 
recipient  agency,  warehouse,  carrier, 
processor  or  other  person,  the 
distributing  agency  shall  pursue  claims 
in  accordance  with  $  25ai5(c). 

(f)  Disposition  of  damaged  or  out-of- 
condition  foods.  Donated  foods  which 
are  found  to  be  damaged  or  out-of- 
condition  and  are  declared  unfit  for 
human  consumption  by  Federal.  State. 
or  local  health  officials,  or  by  other 
inspection  services  or  persons  deemed 
competent  by  the  Department,  shall  be 
disposed  of  in  accordance  with 
instructions  of  the  Department.  Such 
instructions  may  direct  that  unfit 
donated  foods  be.  (1)  Sold  in  a  manner 
prescribed  by  the  Department  with  the 
net  proceeds  thereof  remitted  to  the 
Department  (2)  sold  in  a  manner 
prescribed  by  the  Department  with  the 
proceeds  thereof  retained  for  use  in 
accordance  with  the  provisions  of 

§  25ai5(f).  (3)  used  in  such  a  manner  as 
will  serve  a  useful  purpose  as 
determined  by  the  Department  or  (4) 
destroyed  in  accordance  with  applicable 
sanitation  laws  and  regulabons.  Upon  a 
Hnding  l>y  the  Department  that  donated 
foods  are  unfit  for  human  consumption 
at  the  time  c^  delivery  to  the  distributing 
agency  and  when  the  Department  or 
appropriate  health  officials  require  that 
such  donated  foods  be  destroyed,  the 
Department  may  pay  to  the  distributing 
agency  any  expenses  incurred  in 
connection  with  such  donated  foods  as 
determined  by  the  Department.  The 
Department  may  in  any  event  repossess 
damaged  or  out-of-conditioD  donated 
foods. 

(g)  Redonotions.  Whenever  a 
distributing  agency  has  any  donated 
food  on  band  which  it  cannot  efficiently 
utilize,  it  shall  immediately  make  a 
request  to  the  appropriate  FNSRO,  in 
writing,  for  instructions  as  to  the 
disposition  of  such  donated  food. 
Distributing  agencies  requesting 
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authority  to  make  redonation  of  any 
donated  foods  to  the  Departnfient  shall, 
upon  the  Department's  request,  have 
such  donated  foods  federally  inspected. 
Expenditures  incurred  by  the 
distributing  agency  as  a  result  of 
redonation  shall  be  handled  in 
accordance  with  §  250.15(e). 

(h)  Embezzlement,  misuse,  theft,  or 
obtainment  by  fraud  of  donated  foods 
and  donated  food-related  funds,  assets, 
or  property.  Notwithstanding  paragraph 
(c)  of  this  section  concerning  transfer  of 
title  to  donated  foods,  whoever 
embezzles,  willfully  misapplies,  steals. 
or  obtains  by  fraud,  donated  foods  or 
any  funds,  assets,  or  property  deriving 
from  donated  foods  or  whoever 
receives,  conceals,  or  retains  such 
donated  foods,  funds,  assets,  or  property 
for  his/her  own  use  or  gain,  knowing 
such  donated  foods,  funds,  assets,  or 
property  have  been  embezzled,  willfully 
misapplied,  stolen,  or  obtained  by  fraud 
shall  be  subject  to  Federal  criminal 
prosecution  under  section  12(g)  of  the 
National  School  Lunch  Act,  as  amended, 
or  section  4(c)  of  the  Agriculture  and 
Consumer  Protection  Act  of  1973,  as 
amended.  For  the  purpose  of  this 
paragraph  "funds,  assets,  or  property" 
include,  but  are  not  limited  to  funds 
accruing  from  the  sources  identified  in 
§  250.15(f)  (1)  and  (2)  donated  foods 
which  have  been  processed  into 
different  end  products  as  provided  for 
under  Subpart  C  of  this  part,  and  the 
containers  in  which  donated  foods  have 
been  received  from  the  Department. 
Distributing  agencies  shall  immediately 
notify  FNSRO  of  any  suspected 
violation  of  section  12(g)  or  section  4(c) 
to  allow  the  Department,  in  conjunction 
with  the  U.S.  Department  of  Justice,  to 
determine  whether  Federal  criminal 
prosecution  under  section  12(g)  or 
section  4(c)  is  warranted.  Prosecution  of 
violations  by  the  Federal  Government 
shall  not  relieve  any  distributing  agency 
of  its  obligation  to  obtain  recovery  for 
improperly  distributed  or  lost  donated 
foods,  as  required  by  §  250.15(c). 

§250.14    Storage  facilHies. 

(a)  Standards  for  storage  facilities. 
Distributing  agencies,  subdistributing 
agencies  and  recipient  agencies  shall 
provide  facilities  for  the  handling, 
storage  and  distribution  of  donated 
foods  which:  (1)  Are  sanitary  and  free 
from  rodent,  bird,  insect,  and  other 
animal  infestation:  (2)  can  safeguard 
against  theft,  spoilage  and  other  loss;  (3) 
can  maintain  foods  at  proper  storage 
temperatures:  (4)  can  stock  and  space 
foods  in  a  manner  so  that  USDA- 
donated  foods  are  readily  identifiable; 
(5)  use  pallets:  and  (6)  take  other 
protective  measures  as  may  be 


necessar>'.  Distributing  agencies, 
subdistributing  agencies,  and  recipient 
agencies  must  ensure  that  storage 
facilities  meet  Federal.  State  or  local 
Health  Department  standards, 
whichever  are  more  stringent,  prior  to 
entering  into  a  contract  for  the  handling, 
storage,  and  distribution  of  donated 
foods. 

(b)  Reviews.  The  distributing  agency 
shall  ensure  that  a  review  of  the  storage 
facilities  is  conducted  prior  to  entering 
into  or  renewing  a  contract  for  the 
handling,  storage,  and  distribution  of 
donated  foods  to  determine  if  the 
storage  facilities  are  acceptable  in 
accordance  with  standards  described  in 
paragraph  (a)  of  this  section. 

(c)  Contracts.  Distributing  agencies, 
subdistributing  agencies  and  recipient 
agencies  responsible  for  the  contracting 
of  storage  facilities  shall  enter  into 
written  contracts  for  the  lease  of  storage 
facilities.  The  contract  shall,  at  a 
minimum,  contain  the  following:  (1) 
Assurance  that  the  storage  facilities  will 
be  maintained  in  accordance  with  the 
standards  specified  in  paragraph  (a)  of 
this  section;  (2)  evidence  that  donated 
foods  shall  be  clearly  identified;  (3) 
assurance  that  an  inventory  system 
shall  be  maintained  and  semiannual 
physical  inventories  will  be  conducted: 
(4)  beginning  and  ending  dates  of  the 
contracts:  (5)  a  provision  for  immediate 
termination  of  the  contract  due  to 
noncompliance  on  the  part  of  the 
warehouse  management;  (6)  a  provision 
allowing  for  termination  of  the  contract 
upon  30  days  written  notification:  (7)  the 
amount  of  any  insurance  coverage 
which  has  been  purchased  to  protect  the 
value  of  food  items  which  are  being 
stored:  and  (8)  express  written  consent 
for  inspection  and  inventory  by  the 
distributing  agency,  subdistributing 
agency,  recipient  agency,  the 
Comptroller  General,  the  Department,  or 
any  of  their  duly  authorized 
representatives.  Such  contracts  shall  be 
effective  for  no  longer  than  one  year. 

(d)  Physical  inventory.  Distributing 
agencies,  subdistributing  agencies  and 
recipient  agencies  shall  conduct 
semiannual  physical  inventories  of  all 
storage  facilities  for  which  they  have 
contracted  or  own  and  are  being  utilized 
for  the  handling,  storage,  and 
distribution  of  donated  foods.  The 
physical  inventories  shall  be  conducted 
by  June  30  and  December  30  of  each 
year,  hi  accordance  with  §  250.17(b), 
this  information  shall  be  included  with 
the  inventory  report  being  submitted  to 
the  FNSRO  for  the  months  of  June  and 
December.  Food  items  which  have  been 
lost,  stolen,  or  found  to  be  out-of- 
condition  shall  be  identified  during  the 


physical  inventory  and  reported  by  the 
distributing  agency  to  FNS  on  FNS-155 
or  other  format  approved  by  FNS, 
Where  applicable,  the  distributing 
agency  shall  determine  and  pursue 
claims  in  accordance  with  S  250.15(c), 

(e)  Excessive  inventories.  (1)  The 
distributing  agency  shall  determine  if 
inventories  are  excessive  based  on 
inventory  information  submitted  by 
subdistributing  agencies  and  recipient 
agencies.  The  agency  shall  consider  (i) 
The  rate  of  distribution;  (ii)  anticipated 
distribution:  and  (iii)  other  concema 
such  as  logistical  and  economic 
considerations.  (2)  In  no  case  may  the 
inventory  level  of  each  donated  food  in 
storage  exceed  six  months  unless 
sufficient  justification  for  additional 
inventory  has  been  submitted  and 
approved.  Subdistributing  agencies  and 
recipient  agencies  shall  submit  sufficient 
justification  for  approval  by  the 
distributing  agency  in  instances  where 
more  than  a  six-month  inventory  is 
needed,  justification  shall  be  submitted 
by  the  distributing  agency  to  the  FNSRO 
for  approval  in  instances  where  more 
than  a  six-month  inventory  is  needed  at 
the  distributing  agency  level. ^3)  The 
distributing  agency  shall  take  corrective 
action  to  ensure  that  excess  inventories 
are  eliminated.  Further,  the  distributing 
agency  shall  maintain,  for  FNS 
evaluation,  records  of  inventory  levels 
and  documentation  of  actions  taken  to 
reduce  excessive  inventories, 

§  250.15    Flnanctai  managMitwit 

(a)  Distribution  charges.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  recipient  agencies  may  be 
required  to  pay  part  or  all  of  the 
intrastate  costs  of  distribution  through  a 
system  of  charges  assessed  by 
distributing  or  subdistributing  agencies. 
Any  system  of  assessment  operated  by 
the  distributing  or  subdistributing 
agency  shall  have  the  prior  approval  of 
and  be  subject  to  review  by  the  FNSRO. 
The  charges  assessed  shall  be  used 
solely  in  accordance  with  the  provisions 
of  paragraph  (f)  of  this  section. 

(2)  For  the  period  May  1. 1983.  through 
September  30, 1985,  whenever  a 
commodity  is  donated  to  a  State  without 
charge  or  credit  against  entitlement, 
recipient  agencies  may  not  be  assessed 
for  any  part  of  the  intrastate  costs  of 
storage  and  transportation  of  such 
commodity  that  is  in  excess  of  the 
distributing  or  subdistributing  agency's 
direct  costs  for  such  storage  and 
transportation  minus  any  amount  that 
the  Department  provides  to  the  State  to 
pay  such  costs  under  Part  251  of  this 
chapter. 
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(3)  Under  no  circumstance  shall 
recipients  be  required  to  make  any 
payments  in  money,  materials,  or 
services  for  or  in  connection  with  the 
receipt  of  donated  foods,  nor  shall 
voluntary  contributions  be  solicited  in 
connection  with  the  receipt  of  donated 
foods  for  any  purpose. 

(b)  Sale  of  containers.  When 
containers  in  which  donated  foods  are 
received  are  disposed  of  by  sale,  the 
proceeds  of  such  sale  shall  be  used 
solely  in  accordance  with  the  provisions 
of  paragraph  [f][2]  of  this  section. 

(c)  Claims.  [Reserved]. 

(d)  Demurrage.  Demurrage  or  other 
charges  which  accrue  after  a  car  or 
truck  has  been  placed  for  unloading  by 
the  delivering  carrier,  or  which  accrue 
because  placement  of  a  car  or  truck  is 
prevented,  shall  be  borne  by  the 
distributing  agency,  except  that 
demurrage  or  other  charges  may  be 
borne  by  the  Department  where  such   • 
charges  accrue  because  of  actions  by 
the  Department  and  without  the  fault  or 
negligence  of  the  distributing  agency. 

(e)  Redonation  expenditures.  In 
accordance  with  Section  250.13(g), 
whenever  a  distributing  agency  requests 
authority  to  make  redonation  of  any 
donated  foods  and  the  Department 

•requests  that  the  donated  foods  be 
federally  inspected,  these  inspections 
will  be  made  at  the  expense  of  the 
distributing  agency.  Any  donated  foods 
which  the  Department  determines  are 
acceptable  for  redonation  shall  be 
moved  at  the  distributing  agency's 
expense  to  the  closest  point  within  the 
FNS  region  in  which  the  State  is  located 
where  it  can  be  utilized,  or  to  a  closer 
point  outside  the  region,  if  such  a 
transfer  is  mutually  agreed  to  by  the 
Department  and  the  distributing  agency. 
In  those  instances  in  which  the 
distributing  agency  satisfactorily 
demonstrates  to  the  Department  that  the 
need  for  any  redonation  resulted  from 
no  fault  or  negligence  on  its  part,  the 
Department  shall  assume  such 
transportation  costs  as  it  determines  to 
be  proper.  Whenver  a  redonation  is 
made  at  the  request  of  the  Department, 
the  Department  shall  pay  all 
transportation  and  handling  costs  in 
connection  with  such  redonation  and 
shall  pay  to  the  distributing  agency  all 
storage  and  handling  costs  accrued  on 
the  donated  foods  at  the  time  of 
redonation,  as  determined  by  the 
Department,  except  when  the  request  is 
made  as  a  result  of  negligence  on  the 
part  of  the  distributing  agency. 

(f)  Use  of  funds  accruing  in  operation 
of  the  program — (1)  Funds  accruing  from 
claims.  [Reserved] 

(2)  Other  funds.  Funds  accruing  from 
the  sale  of  containers,  salvage  of 


donated  foods,  assessment  charges,  or 
insurance  shall  be  used  only  for  the 
payment  of  expenses  of  the  program 
which  will  improve  program  operations 
including,  but  not  limited  to, 
transportation,  storage  and  handling  of 
donated  foods,  salaries  of  persons 
directly  connected  with  the', program, 
and  other  program-related  expenses.  In 
instances  when  these  funds  are 
determined  to  be  in  excess  of  program 
needs,  the  funds  shall  be  used  in 
accordance  with  paragraph  (f)(3)  of  this 
section.  Funds  accruing  from  the 
operation  of  the  program  shall  not  be 
used  for  (i)  Bad  debts;  (ii)  contingencies; 
(iii)  contributions  and  donations;  (iv) 
entertainment;  (v)  fines  and  penalties; 
(vi)  Governor's  expenses;  (vii)  interest 
and  other  fmancial  costs;  (viii) 
legislative  expenses;  or  (ix) 
underrecovery  of  costs  under  grant 
agreements,  as  described  in  the  Office  of 
Management  and  Budget  Circular  A-67. 

(3)  Excess  funds.  The  distributing 
agency  shall  review  the  receipt  and 
expenditure  of  funds  annually  to  ensure 
that  fund  balances  are  not  in  excess  of 
program  needs.  At  a  maximum,  funds 
exceeding  the  previous  three  months' 
expenditures  shall  be  considered  in 
excess  of  program  needs  unless  the 
distributing  agency  provides  sufficient 
justification  as  to  the  need  for  such 
funds  and  receives  approval  from  the 
FNSRO.  In  instances  when  it  is 
determined  that  funds  equal  to  or  less 
than  the  expenditures  for  the  previous 
three  months  are  in  excess  of  what  is 
needed,  the  distributing  agency  shall 
reduce  such  funds.  Expenditures  of  a 
nonrecurring  nature,  such  as  the 
purchase  of  automated  data  processing 
or  other  equipment,  shall  not  be 
included  when  determining  the  previous 
three-months'  expenditures.  If  excess 
funds  accumulate  by  reason  of 
collection  of  assessment  charges,  such 
excess  funds  shall  be  used  to  reduce 
such  charges  or  shall  be  returned  to 
contributors.  If  excess  funds  accrue  from 
the  sale  of  containers,  salvage  of 
donated  foods,  insurance,  or  recoveries 
of  claims  for  the  loss  or  damage  of 
donated  foods,  such  funds  shall  be  (i) 
used  to  reduce  assessment  charges,  (ii) 
used  to  purchase  additional  foods,  (iii) 
used  to  improve  program  operations,  or 
(iv)  at  the  direction  of  the  Department, 
paid  to  the  Department.  The  distributing 
agency  shall  impose  upon 
subdistributing  agencies  and  recipient 
agencies  similar  provisions  for  the  use 
of  such  funds  accruing  from  the 
operation  of  their  programs. 

§  250.16    Malntenanct  of  records. 
(a)  General  requirements.  (1) 
Accurate  and  complete  records  shall  be 


maintained  with  respect  to  the  receipt, 
disposal,  and  inventory  of  donated 
foods  including  (i)  end  products 
processed  from  donated  foods  and  (ii) 
the  determination  made  as  to  liability 
for  any  improper  distribution,  use  of, 
loss  of,  or  damage  to,  such  foods  and  the 
results  obtained  from  the  pursuit  of 
claims  by  the  distributing  agency.  Such 
records  shall  also  be  maintained  with 
respect  to  the  receipt  and  disbursement 
of  funds  arising  from  the  operation  of 
the  distribution  program,  including  the 
determination  as  to  the  amount  of 
payments  to  be  made  by  any  processor, 
upon  termination  of  processing 
contracts. 

(2)  Distributing  agencies  shall  require 
all  subdistributing  and  recipient 
agencies  to  maintain  accurate  and 
complete  records  with  respect  to  the 
receipt,  disposal  and  inventory  of 
donated  foods,  including  end  products 
processed  from  donated  food,  and  with 
respect  to  any  funds  which  arise  from 
the  operation  of  the  distribution 
program,  including  refunds  made  to 
recipient  agencies  by  processors  in 
accordance  with  Section  250.30(k). 

(3)  Unless  a  distributing  agency 
maintains  an  offer-and-acceptance 
system  in  accordance  with  Section 
250.48(e),  the  distributing  agency  shall 
maintain  accurate  and  complete  records 
with  respect  to  amounts  and  value  of 
commodities  refused  by  school  food 
authorities.  School  food  authorities  shall 
also  be  required  to  maintain  such 
records  of  refusals. 

(4)  Any  processor  or  other  entity 
which  contracts  with  a  distributing 
agency,  subdistributing  agency  or 
recipient  agency  shall  be  required  to 
keep  accurate  and  complete  records 
with  respect  to  the  receipt,  disposal,  and 
inventory  of  such  foods  similar  to  those 
required  of  distributing  agencies  under 
this  paragraph.  Where  donated  foods 
have  been  commingled  with  commercial 
foods,  the  processor  shall  maintain 
records  which  will  permit  an  accurate 
determination  of  the  donated-food 
inventory.  The  processor  shall  also  be 
required  to  keep  formulae,  recipes,  daily 
or  batch  production  records,  loadout 
sheets,  bills  of  lading,  and  other 
processing  and  shipping  records  to 
substantiate  the  use  made  of  such  foods 
and  their  subsequent  redelivery,  in 
whatever  form,  to  any  distributing 
agency,  subdistributing  agency  or 
recipient  agency. 

(5)  All  recipient  agencies  shall  be 
required  to  keep  accurate  and  complete 
records  showing  the  data  and  method 
used  to  determine  the  number  of  eligible 
persons  served  by  that  agency. 
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(6)  Failure  by  a  distributing  agency, 
subdistribtiting  agency,  recipient  agency, 
processor,  or  other  entity  to  maintain 
records  required  by  this  section  shall  be 
considered  prima  facie  evidence  of 
improper  distribution  or  loss  of  donated 
foods  and  the  agency,  processor  or 
entity  shall  be  subject  to  the  provisions 
of  §  250.13(e). 

(b)  Length  of  maintenance.  All  records 
required  by  this  section  shall  be 
retained  for  a  period  of  3  years  from  the 
close  of  the  Federal  fiscal  year  to  which 
they  pertain.  However,  in  instances 
when  claims  action  and/or  audit 
findings  have  not  been  resolved,  the 
records  shall  be  retained  as  long  as 
required  for  the  resolution  of  such  action 
or  findings. 

§250.17    Reports. 

(a)  Monthly  Report  of  Receipt  and 
Distribution  of  Donated  Foods  (FNS- 
155).  Distributing  agencies  shall 
complete  and  submit  to  the  FNSRO 
monthly  inventory  reports  covering  the 
receipt  and  distribution  of  donated 
foods  on  Form  FNS-155  or  other  format 
approved  by  FNS.  The  report  shall  be 
submitted  no  later  than  30  calendar 
days  after  the  end  of  the  reporting 
month.  The  distributing  agency  shall 
submit  a  list  of  individual  food  orders 
received  for  each  food  item  delivered  by 
the  Department  as  an  attachment  to  the 
FNS-155. 

(b)  Physical  inventory  reports. 
Distributing  agencies  shall  complete  and 
submit  to  the  FNSRO  semiannual 
physical  inventory  reports.  In 
accordance  with  Section  250.14(d),  such 
reports  shall  be  submitted  as  an 
attachment  to  the  June  and  December 
monthly  inventory  report.  Physical 
inventory  reports  may  be  submitted  in 
whatever  format  the  distributing  agency 
deems  necessary.  Physical  inventory 
reports  shall  reflect  a  compilation  of 
food  items  in  inventory  at  the  State 
level,  at  all  processors  and  for  each 
category  of  recipient  agency  at  the  local 
level. 

(c)  Processing  inventory  reports. 
Distributing  agencies  shall  complete  and 
submit  a  quarterly  processing  inventory 
report  in  accordance  with  Section 
250.30(o). 

(d)  Performance  reports.  Monthly 
reports  of  performance  shall  be 
submitted  by  processors  to  distributing 
agencies  in  accordance  with  Section 
250.3O(m). 

(e)  Other  reports.  Distributing 
agencies  shall  complete  and  submit 
other  reports  relative  to  distribution 
operations  in  such  form  as  may  be 
required  from  time  to  time  by  the 
Department. 


(Reporting  requirements  contained  in 
paragraph  (a)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0564-0001.  Reporting  requirements 
contained  in  paragraph  (e)  approved  by  the 
Office  cf  Management  and  Budget  under 
control  numbers  0584-0028.  0S84-010a  0584- 
0288.  and  0584-0293) 
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(a)  Rights  of  inspection  and  audit  The 
Secretary,  the  Comptroller  General  of 
the  United  States,  or  any  of  their  duly 
authorized  representatives,  may  inspect 
and  inventory  donated  foods  in  storage 
or  the  facilities  used  in  the  handling  or 
storage  of  such  donated  foods,  and  may 
inspect  and  audit  all  records,  including 
financial  records,  and  reports  pertaining 
to  the  distribution  of  donated  foods  and 
may  review  or  audit  the  procedures  and 
methods  used  in  carrying  out  the 
requirements  of  this  part  at  any 
reasonable  time.  Subdistributing 
agencies,  recipient  agencies,  processors 
and  food  service  management 
companies  shall  be  required  to  permit 
similar  inspection  and  audit  by  such 
entities  or  their  representatives. 

(b)  Distributing  agency-sponsored 
audits.  (1)  Each  distributing  agency  shall 
provide  for  audits  of  all  food  distributing 
program  operations  including  records 
pertaining  to  donated  food  acquisition, 
storage,  distribution,  processing 
activities  within  the  State  (except  that  of 
multi-State  processors  as  defined  in 

S  250.3)  and  financial  information.  Such 
audits  shall  be  conducted  in  accordance 
with  the  auditing  provisions  set  forth 
under  the  Uniform  Federal  Assistance 
Regulations  (7  CFR  Part  3015,  Subpart  I). 

(2)  The  cost  of  these  audits  shall  be 
considered  part  of  administrative  costs 
and  State  administrative  expense  funds 
may  be  used  to  pay  any  costs  incurred 
for  conducting  audits  of  child  nutrition 
programs  in  accordance  with  Part  235  of 
this  chapter. 

(c)  Independent  CPA  audits  of  multi- 
State  processors.  (1)  Multi-State 
processors  shall  obtain  an  independent 
audit  by  a  certified  public  accountant 
(CPA)  annually.  Such  audits  shall  be 
conducted  in  accordance  with  the 
auditing  provisions  set  forth  under  the 
Uniform  Federal  Assistance  Regulations 
(7  CFR  Part  3015,  Subpart  I)  and  FNS 
audit  guidelines.  Processors  shall  ensure 
that  auditors  attend  any  FNS  training 
sessions  prescribed  by  the  Secretary. 

(2)  The  costs  of  the  audits,  including 
travel  expenses  to  attend  any  FNS 
training  sessions,  shall  be  borne  by  the 
processors. 

(3)  Audit  findings  shall  be  submitted 
by  the  processor  to  FNS. 

(4)  Noncompliance  with  the  audit 
requirement  in  paragraph  (c)(1)  of  this 
section  will  render  the  processor 


ineligible  to  enter  into  another 
processing  contract  until  the  required 
audit  has  been  conducted  and 
deficiencies  corrected. 

(d)  Distributing  agency  or  processor 
response.  Distributing  agencies  shall 
develop  a  written  response  to  the 
FNSRO  addressing  deficiencies  which 
have  been  identified  through  Federal 
and  distributing  agency-sponsored 
audits.  Processors  required  to  have 
annual  CPA  audits  pursuant  to 
paragraph  (c)  of  this  section  shall 
develop  a  written  response  to  FNS 
addressing  deficiencies  which  have 
been  identified  in  the  audit.  Such 
respKJnses  shall  include:  (1)  Corrective 
action  which  has  already  been  taken  to 
eliminate  the  deficiency;  (2)  Corrective 
action  which  the  distributing  agency  or 
processor  proposes  to  take  to  eliminate 
the  deficiency;  (3)  The  timeframes  for 
the  implementation  and  completion  of 
the  corrective  action;  (4)  A 
determination  of  what  caused  the 
deficiency;  and  (5)  Deficiencies  which 
have  been  identified  that  the  distributing 
agency  or  processor  takes  exception  to 
and  an  explanation  for  the  exception. 
Distributing  agencies  shall  submit  a 
written  response  in  accordance  with 
timeframes  established  by  the  FNSRO. 
Multi-State  processors  shall  submit  a 
written  response  to  FNS  in  accordance 
with  timeframes  established  by  FNS. 

§  250.19    Management  evahMtlon  systems. 

(a)  General  Each  distributing  agency 
shall  establish  a  management  evaluation 
system  in  order  to  assess  the 
effectiveness  of  its  food  distribution 
program  in  meeting  the  requirements  of 
these  regulations.  FNS  will  provide 
assistance  to  each  distributing  agency  in 
discharging  this  responsibility. 

(b)  Responsibilities  of  FNS.  FNS  will 
establish  evaluation  procedures  to 
determine  whether  distributing  agencies 
have  carried  out  the  provisions  of  this 
part  and  FNS  guidelines  and 
instructions.  FNS  will  conduct  periodic 
reviews  of  multi-State  sponsors. 

(c)  Responsibilities  of  distributing 
agencies.  (1)  Each  distributing  agency 
shall  establish  evaluation  and  review 
procedures  encompassing  eligibility, 
food  ordering  procedures,  storage 
practices,  inventory  controls,  reporting 
and  recordkeeping  requirements  and 
compliance  with  nondiscrimination 
provisions.  The  procedures  shall 
include:  (i)  A  review  of  the  following 
recipient  agencies:  (A)  Charitable 
institutions;  (B)  Nutrition  programs  for 
the  elderly;  and  (C)  Nonprofit  summer 
camps  for  children;  (ii)  An  annual 
review  of  all  storage  fecilities  utilized  by 
the  distributing  agency;  (iii)  An  annual 
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review  of  all  processors,  except  those 
that  are  multi-State  processors  as 
defined  in  S  250.3;  and  (iv]  An  annual 
review  of  all  food  service  management 
companies  under  contract  with  recipient 
agencies  in  accordance  with  S  250.12(c) 
which  are  not  under  contract  with  a 
school  participating  in  the  National 
School  Lunch  Program  or  a  commodity 
school  under  Part  210  of  this  chapter,  or 
a  school  participating  in  the  School 
Breakfast  Program  under  Part  220  of  this 
chapter. 

(2)  Each  distributing  agency  shall 
design  and  implement  a  system  to  verify 
sales  of  end  products  to  any  recipient 
agencies  under  that  distributing 
agency's  authority  in  instances  when  a 
processor  transfers  end  products  to  a 
distributor  and  the  distributor  sells  the 
end  product  to  the  recipient  agencies  at 
a  discoimt  At  a  minimum,  sudi  a 
system  must:  (i)  Provide  for  the 
quarterly  review  of  a  statistically  valid 
sample  of  sales  information  of  all 
processors  which  contract  with  the 
distributing  agency  or  contracting 
agencies  under  the  authority  of  the 
distributing  agency,  including  multi- 
State  processors;  (ii)  support  the 
projection  of  a  claim  against  the 
processor  when,  in  the  review  of  the 
sample,  it  is  determined  that  the  value  of 
donated  foods  has  not  been  passed  on 
to  recipient  agencies  or  when  end 
products  have  been  improperly 
distributed;  and  (iii)  provide  for  the 
assessment  of  claims  against  the 
processor  in  accordance  with  FNS 
Instruction  410-1  Non-Audit  Claims. 
Food  Distribution  Program,  in  instances 
when  deficiencies  have  been  identified. 
Distributing  agencies  may  delegate  the 
responsibility  of  sales  verification  to 
processors.  In  such  instances,  the 
distributing  agency  must  establish 
guidelines  which  the  processor  must 
follow  in  conducting  sales  verification. 
These  guidelines  must  ensure  that  a 
statistically  valid  sample  of  sales  is 
verified  quarterly.  Processors  shall 
report  their  findings  to  the  distributing 
agency  on  a  quarterly  basis  in 
accordance  with  Section  250.30(m). 
Distributing  agencies  must  review  the 
processor's  sales  verification  system 
and  the  processor's  findings  for 
adequacy. 

(3)  The  distributing  agency  shall 
submit  a  report  of  review  findings  to 
each  entity  reviewed.  The  report  shall 
include:  (i)  Each  deficiency  found;  (ii) 
The  factors  contributing  to  each 
deficiency;  (iii)  Recommendations  for 
needed  corrective  action,  including 
timetable  for  completion  and/or  claims 
action  to  be  pursued,  if  any:  and  (iv) 
Provisions  for  evaluating  effectiveness 


of  corrective  actions.  A  copy  of  each 
processor  review  report  shall  also  be 
provided  to  the  appropriate  FNSRO. 

(4)  Distributing  agencies  shall  monitor 
progress  toward  completion  and  the 
effectiveness  of  corrective  actions  taken 
in  eliminating  program  deficiencies. 

(5)  In  addition  to  the  review 
requirements  of  paragraph  (c)(1)  of  this 
section,  each  distributing  agency  shall 
make  a  continuing  evaluation  of  all 
recipient  agencies,  and  processors  by 
monitoring  performance  reports,  food 
requests,  participation  data,  and  data 
regarding  refunds  and  discounts  to 
recipient  agencies  and  distributors  for 
the  receipt  of  end  products. 

(6)  Distributing  agencies  shall  where 
applicable,  require  that  subdistributing 
agencies  monitor  and  review  their 
operations  in  accordance  with  this 
paragraph. 

(d)  Reponsibilities  of  State  Agencies 
on  Aging.  State  Agencies  on  Aging 
which  receive  cash  payments  in  lieu  of 
donated  foods  in  accordance  with  the 
provisions  of  {  250.42(c)  shall  monitor 
use  of  such  cash  after  disbursement  to 
nutrition  programs  for  the  elderly  to 
ensure  that  the  amounts  so  received  are 
expended  solely  for  the  purchase  of  U.S. 
agricultural  commodities  and  other 
foods  of  U.S.  origin  for  such  programs. 

§250.20    Sanctions. 

Any  distributing  agency  which  has 
failed  to  comply  with  the  provisions  of 
this  part  or  any  instructions  or 
procedures  issued  in  connection  vrith  it 
or  any  agreements  entered  into  pursuant 
to  it,  may,  at  the  discretion  of  the 
Department,  be  disqualified  from  further 
participation  in  any  distribution 
program.  Reinstatement  may  be  made  at 
the  option  of  the  Department. 
DisqualiBcation  shall  not  prevent  the 
Department  from  taking  other  action 
through  other  available  means  when 
considered  necessary,  including 
prosecution  under  applicable  Federal 
statutes. 

§250.21    CivU  rights.  [RMsrvsd] 

§250.22    Complaints. 

Distributing  agencies  shall  investigate 
promptly  complaints  received  in 
connection  with  the  distribution  or  use 
of  donated  foods.  Irregularities  which 
are  disclosed  shall  be  corrected 
immediately.  Serious  irregularities  shall 
be  promptly  reported  to  the  Department. 
Distributing  agencies  shall  maintain  on 
file  evidence  of  such  investigations  and 
actions.  The  Department  reserves  the 
right  to  make  investigations  and  shall 
have  the  final  determination  as  to  when 
a  complaint  has  been  properly  handled. 


Subpart  C— ProcMsing  and  Labeling 
of  Donated  Foods 


§250.30 

foods. 


Stat*  Proc—sing  of  donated 


(a)  General.  Distributing  agencies 
shall,  at  a  minimum,  operate  a 
processing  program  which  permits  the 
employment  of  commercial  facihties  by 
distributing  agencies,  subdistributing 
agencies  or  recipient  agencies  for  the 
purpose  of  processing  donated  foods 
which  have  provided  in  addition  to  the 
States'  authorized  level  of  assistance. 
The  availability  of  such  commodities  is 
contingent  upon  the  operation  of  a 
processing  program.  In  instances  when  a 
processor  can  prove  marketability  of  an 
end  product  containing  at  least  one 
truckload  lot  of  a  single  donated  food 
item  which  is  being  provided  in  addition 
to  the  State's  authorized  level  of 
assistance,  the  distributing  agency  shall 
enter  into  a  processing  contract  on 
behalf  of  all  eligible  recipient  agencies 
in  accordance  with  paragraph  (c)  of  this 
section.  A  processor  shall  prove  the 
marketability  of  an  end  product  in  the 
form  of  recipient  agencies'  vtrritten  intent 
to  purchase  the  end  products  or  on  the 
basis  of  past  sales  of  the  end  product  to 
recipient  agencies  under  the  distributing 
agency's  authority.  Distributing  agencies 
are  encouraged  to  operate  a  processing 
program  for  donated  foods  which  are 
provided  as  part  of  the  States  authorized 
level  of  assistance.  This  section  does  not 
pertain  to  food  service  management 
companies. 

(b)  Permissible  contractual 
agreements.  (1)  In  addition  to  the 
requirements  set  fourth  in  paragraph  (a) 
of  this  section,  a  distributing  agenc}'. 
subdistributing  agency,  or  recipient 
agency  may  contract  for  processing,  pay 
the  processing  fee,  and  deliver  the  end 
products  to  eligible  recipient  agencies 
through  its  own  distribution  system. 

(2)  In  addition  to  the  requirements  set 
forth  in  paragraph  (a)  of  this  section,  a 
distributing  agency  or  subdistributing 
agency  may  contract  for  processing  on 
behalf  of  one  or  more  recipient  agencies. 
All  recipient  agencies  eligible  to  receive 
the  donated  foods  to  be  processed  may 
receive  end  products  made  from  those 
foods  and  produced  under  such 
processing  contracts  by  virtue  of  the 
distributing  agency-recipient  agency 
agreement  required  by  Section  250.12(b). 
Under  this  arrangement  (i)  processors 
shall  be  required  to  utilize  either  a 
refund  system  as  defined  in  Section 
250.3  or  a  system  which  provides 
refunds  to  distributors  and  discounts  to 
recipient  agencies  through  a  distributor 
in  accordance  with  paragraph  (e)  of  this 
section,  or  (ii)  processors  may,  with  the 
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approval  of  Ibe  distribating  agency^ 
utilize  either  a  discount  or  a  refund 
system  when  they  sell  end  products 
directly  to  recipient  agencies. 

(3)  Distributing  agencies  shall  permit 
subdisthbtiting  agencies  and  reapient 
agencies  to  enter  into  processing 
contracts  with  a  processor  under 
arrangements  similar  to  those  described 
in  paragraphs  (b)  (1)  or  (2)  of  this 
section. 

(c)  Requirements  for  processing 
contracts.  (1)  Contracts  with  processors 
shall  be  in  a  standard  written  form  and 
be  reviewed  by  FNSRO.  Processing 
contracts  shall  terminate  no  later  tihan 
one  year  after  they  have  been  entered 
into  and  cannot  be  extended  without 
either  renegotiation  or  competitive 
bidding.  Each  year,  contracting  agencies 
shall  choose  one  of  the  following 
methods  for  entering  into  contracts  and 
shall  use  that  method  to  contract  for  all 
end  products  which  the  contracting 
agency  bas  decided  to  contract  for  or  is 
required  to  contract  for  pursuant  to 
paragraph  (a)  of  this  section  for  that 
school  year  (i)  The  contracting  agency 
shall  enter  into  contracts  with  all 
processors  seeking  contracts  for  those 
end  products  or  (ii)  the  contracting 
agency  shall  solicit  bids  for  all  those  end 
products.  Competitive  bidding 
procedures  shall,  at  a  minimum,  include 
the  following  provisions:  (A)  All 
proposed  contracts  shall  be  publicly 
announced  at  least  once,  not  less  than 
14  calendar  days  prior  to  the  opening  of 
bids,  and  the  announcement  shall 
include  the  time  and  place  of  the  bid 
openings;  (B)  The  bids  shall  be  publicly 
opened;  and  (C)  When  advertising  for 
bids,  the  distributing  agency  shaU 
adhere  to  the  following  minimum 
requirements:  (2)  The  invitation  to  bid 
shall  not  specify  a  minimum  price;  (2) 
The  invitation  to  bid  shall  contain 
standards  upon  which  the  bid  shall  be 
based:  {3)  Neither  the  invitation  to  bid 
nor  the  contract  shall  provide  for  loans 
or  any  other  monetary  benefit  or  term  or 
condition  to  be  made  to  distributing 
agencies  by  processors:  and  (4)  The 
lowest  qualified  bid  shall  be  accepted. 
The  lowest  bid  shall  be  the  lowest  end 
product  price  including  any  refund  or 
discount  on  the  end  product.  In 
instances  when  the  lowest  bid  is  not 
accepted  and  the  contracting  agency  is  a 
distributing  agency,  the  agency  shall 
submit  written  justification  to  the 
FNSRO  for  review.  In  instances  when 
the  contracting  agency  is  not  the 
distributing  agency,  the  bid  shall  be 
submitted  to  the  distributing  agency 
along  with  written  iustiPication  as  to 
why  the  lowest  bid  was  not  accepted, 
(iii)  Regardless  of  the  method  used. 


contracting  agencies  shaU  not  enter 
contracts  with  processors  which  cannot 
meet  the  following  criteria:  (A)  The 
ability  to  meet  the  terms  and  conditions 
of  the  regulations  and  the  distributing 
agency  agreements;  (B)  The  ability  to 
ftmiish  prior  to  the  delivery  of  any 
donated  foods  for  processing,  a 
performance  bond,  an  irrevocable  letter 
of  credit  or  an  escrow  account  in  an 
amount  sufficient  to  protect  the  contract 
value  of  donated  foods  on  hand  or  on 
order:  (C)  The  ability  to  distribute  end 
products  to  eligible  recipient  agencies: 

(D]  A  satisfactory  record  of  integrity, 
business  ethics,  and  performance;  and 

(E)  The  ability  to  accept  and  provide 
storage  for  at  least  one  tnickload  lot  of  a 
commodity  item. 

(2)  Standard  form  contracts  shall  be 
prepared  or  reviewed  by  the  appropriate 
State  legal  sta?  to  assure  conformity 
with  the  requirements  of  these 
regulations  and  of  applicable  Federal. 
State  and  local  laws. 

(3)  The  contract  shall  be  signed  for  the 
processor  by  the  owner,  a  partner,  or  a 
corporate  officer  duly  authorized  to  sign 
the  contract,  as  follows:  (i)  In  a  sole 
proprietorship,  the  owner  shall  sign  the 
contract:  (ii)  In  a  partnership,  a  partner 
shall  sign  the  contract;  (iii)  In  a 
corporation,  a  duly  authorized  corporate 
officer  shall  sign  the  contract. 

(4)  At  a  minimum,  each  processing 
contract  shall  include:  (i)  The  names  and 
telephone  numbers  of  the  contracting 
agency  and  processor,  (ii)  A  description 
of  each  end  product  the  quantity  of 
each  donated  food  and  any  other 
ingredient  which  is  needed  to  yield  a 
specific  number  of  units  of  each  end 
product  (except  that  the  contracting 
agency  may  permit  the  processor  to 
specif  the  total  quantity  of  any 
flavorings  or  seasoning  which  may  be 
used  without  identifying  the  ingredients 
which  are,  or  may  be,  components  of 
flavorings  or  seasonings),  and  the  yield 
factor  for  each  donated  food.  The 
distributing  agency  may  waive  the 
requirement  to  list  other  ingredients 
upon  written  request  and  justification 
from  the  processor.  The  yield  factor  is 
the  percentage  of  the  donated  food 
which  must  be  returned  in  the  end 
product  to  be  distributed  to  eligible 
recipient  agencies.  The  yield  factor  for 
substitutable  donated  foods  must  be  at 
least  100  percent  with  no  allowable 
tolerance;  (iii)  the  contract  value  of  each 
donated  food  to  be  processed  and. 
where  processing  is  to  be  performed 
only  on  a  fee-for-service  basis,  the 
processing  fee  to  the  contracting  agency 
for  a  specified  number,  wright  or 
measure  of  the  end  products  to  be 
delivered:  (iv)  A  provision  for  (A) 


termination  of  the  contract  upon  thirty 
days  written  notice  by  the  contracting 
agency  or  the  processor  and  (B)- 
immediate  termination  of  the  contract 
when  there  has  been  noncompliance 
with  its  terms  and  conditions  by  the 
contracting  agency  or  the  processor  (v) 
In  the  event  of  contract  termination,  a 
provision  for  disposition  of  donated 
foods  and  end  products  in  ^e 
processor's  inventories  or  payment  of 
funds  in  accordance  with  paragraph  (j) 
of  this  section;  (vi)  A  provision  for 
inspection  and  certification  during 
processing,  where  applicable,  by  the 
appropriate  acceptance  service  in 
accordance  with  paragraph  (g)  and  (h) 
of  this  section:  (vii)  A  provision  that  end 
products  containing  donated  foods  that 
are  not  substitutable  under  peragrai:^  (f) 
of  this  section  shall  be  delivered  only  to 
recipient  agencies  eligible  to  receive 
such  foods;  (viii)  Pro\T8ion8  that  the 
processor  shall:  (A)  fully  account  for  all 
donated  foods  delivered  into  its 
possession  by  production  and  delivery 
to  the  contracting  agency  or  eligible 
recipient  agencies  of  an  appropriate 
number  of  units  of  end  products  meeting 
the  contract  specifications,  and  where 
end  products  are  sold  through  a 
distributor,  that  the  processor  remains 
fully  accountable  for  the  donated  foods 
until  refunds  or  any  other  credits  equal 
to  their  contracted  value  have  been 
made  to  eligible  recipient  agencies  in 
accordance  with  paragraph  (k)  of  this 
section  or  to  distributing  agencies  in 
accordance  with  paragraph  (n)(2)  of  this 
section:  (B)  furnish  to  the  contracting 
agency  prior  to  the  delivery  of  any 
donated  foods  for  processing 
documentation  that  a  performance 
supply  and  surety  bond  from  a  surety 
company  listed  in  the  most  recent  U  S. 
Department  of  Treasury  Circular  570,  an 
irrevocable  letter  of  credit  or  an  escrow 
account  has  been  obtained  in  an  amount 
that  is.  at  a  minimum,  sufficient  to 
protect  the  contract  value  of  all  donated 
food  inventory  on  hand  or  on  order, 
since  the  distributing  agency  is  held 
liable  by  FNS  for  any  donated  foods 
provided  to  a  processor  (C)  use  or 
dispose  of  the  containers  in  which 
donated  foods  are  received  from  the 
Department  in  accordance  with  the 
instructions  of  the  contracting  agency: 
(D)  apply  as  credit  against  the 
processing  fee  or  return  to  the 
contracting  agency  (7)  any  funds 
received  from  the  sale  of  containers,  and 
[2]  the  market  value  or  the  price 
received  from  the  sale  of  any  by> 
products  of  donated  foods  or 
commercial  foods  which  have  been 
substituted  for  donated  foods:  (E) 
substitute  donated  foods  with 
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coraraerciatty  pwchaaed  foods  only  in 
accordance  with  paragraph  (f)  of  this 
section;  (F)  meet  the  requirements  tA 
paragraph  fi>  (tf  this  section  for  labeling 
end  products;  |G)  maintain  accerate  and 
complete  records  pertaiitii^  to  the 
receipt,  dtsposal.  and  inventory  of 
dofiated  foods  in  accordance  with 
Section  2S0.)Q;  (H)  submit  processing 
performance  reports  in  accordance  with 
paragraph  (m)  ot  this  section:  and  (I) 
submit  annual  recondliatioa  reports  and 
make  fmyraents  to  distributing  agencies 
for  any  outstanding  refund  applicati<His 
or  excessive  inventories  in  accordance 
with  paragraph  (nH2)  of  this  section;  (ix) 
A  provision  that  approval  of  the 
contract  by  the  distributing  agency  shall 
not  obligate  that  agency  or  the 
Department  to  deliver  donated  foods  for 
processing;  (x)  A  description  of  the 
processor's  qoality  control  system  and 
assurance  that  an  effective  qoaUty 
control  system  will  be  maintained  for 
the  duration  of  the  contract*  (xi)  tn 
instances  when  the  processor  is  a  multi- 
State  processor  as  defined  in  i  250.3,  a 
provision  the  processor  agrees  to  obtain 
an  independent  audit  by  a  certiHed 
public  accountant  in  accordance  with 
§  2Saiii(c);  (xii)  A  reqnirement  that 
inventory  drawdomms  shall  be  limited  to 
the  actnal  amount  of  donated  foods 
contained  in  the  end  product.  Additional 
commodity  required  to  account  for 
production  loss  shall  be  obtained  from 
non-donated  foods;  (xiii)  hi  instances 
when  end  products  are  sold  through  a 
distributor  a  description  of  the  system 
which  will  be  stihzed  for  the  sale  of  the 
end  products  to  recipient  agencies;  and 
(xiv)  In  instances  when  the  distributing 
agency  has  delegated  the  responsibthty 
for  sales  verification  for  end  products 
provided  by  a  distributor  to  recipient 
agencies  at  a  discount,  assurance  that 
the  processor  will  submit  sales 
veri^cation  data  to  the  distributing 
agency  m  accordance  with 
S  25O.30(mKl). 

(5)  The  processor  shall  not  assign  the 
processing  contract  or  delegate  any 
aspect  of  pcocessiBg  under  a 
subcoatrauct  or  other  arrangement 
without  the  written  consent  td  the 
contracting  agency  and  the  distributing 
agency. 

(d)  Efuf  products  sold  by  processors. 
When  recipient  agencies  pay  the 
processor  lor  end  products,  the 
processing  contract  shall  include:  Xl) 
The  processor's  established  wholesale 
price  schedule  for  quantity  purchases  of 
speciRed  units  of  end  products,  (2)  an 
assurance  that  the  price  of  each  unit  of 
end  product  porchased  by  eligible 
recipient  agencies  shall  be  discounted 
by  the  stated  contract  value  of  the 


donated  foods  contained  therein,  or  a 
refund  equal  to  such  vahie  nwde  upon 
proof  of  purchase  by  an  eltgtbie 
recipient  ageftcy  in  accordance  with 
paragraph  (k)  of  this  section:  and  (3)  a 
provision  that  the  contracting  agency 
shall  give  the  processor  a  list  of  all 
recipient  agencies  i^igible  to  purchase 
end  products  under  the  contract. 

(e)  End  products  sotd  by  distributors. 
When  a  processor  transfers  end 
products  to  cme  or  more  cKstributors  for 
sale  and  delivery  to  recipient  agencies, 
such  sales  shall  be  under  either  a  refund 
system  as  defined  in  Section  250.3  or  a 
system  which  provides  refunds  to 
distributors  and  discounts  to  recipient 
agencies.  The  processor  shall  make 
refiuid  payments  to  distributors  or 
recipient  agencies  in  accordance  with 
paragraph  Ck]  of  this  section. 

(f)  Substitution  of  donated  foods  with 
commercial  foods.  The  processing 
contract  may  provide  that  the  processor 
may  substitute  for  donated  foods  a  like 
quantity  of  foods  of  the  same  generic 
identity  and  of  equal  or  better  quality; 
e.g.,  Cheddar  cheese  for  cbeddar  cheese, 
mozzarella  cheese  for  raozzarella 
cheese,  nonfat  dry  milk  for  nonfat  dry 
milk.  If  the  provision  allowing 
substitution  is  included,  the  contract 
shall  stipulate  that  (1)  only  butter, 
cheese,  com  grits,  com  meal,  flour, 
macaroni,  nonfat  dry  milk,  peanot 
butter,  peanut  granges,  roasted  peanuts, 
rice,  K^led  oats,  rolled  wheat, 
shortening,  soybean  oil,  spaghetti,  and 
such  other  foods  as  FNS  specifically 
approves  may  be  substituted 
(substitution  of  meat  and  poultry  items 
shall  not  be  permitted)  and  (2)  »U 
components  of  commercial  foods 
substituted  for  those  donated  must  be  of 
U.Sv  origin  and  be  identical  or  superior 
in  every  particular  of  the  donated-food 
specification  as  evidenced  by 
certification  performed  by,  or  acceptable 
to,  the  applicable  Federal  acceptance 
service.  liocamentatioo  must  he 
maintained  by  both  parties  in 
accordance  with  Section  Z5ai6.  When 
there  is  substitution  in  accordance  with 
this  paragraph  the  donated  foods  may 
be  uttiixed  }ay  the  proccssiv  in  his  own 
commercial  product  but  shaR  not 
otherwise  be  sold  or  disposed  of  m 
commercial  channels.  The  applicable 
Federal  acceptance  service  shall  upon 
request,  determine  if  the  qvality  analysis 
meets  the  requirements  set  forth  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  in  the 
original  inspection  of  donated  foods, 
and  when  donated  foods  are  non- 
substitutabie,  ensure  against 
unauthorized  substitutions,  and  verify 
that  quantities  of  donated  foods  utilized 


are  as  specified  in  the  contract. 
Distributing  agencies  shaR  monitor  the 
substitution  of  donated  foods  and 
ensure  that  substitution  is  being  made 
only  in  instances  in  w^ich  it  is 
necessary  to  ensure  uninterrupted 
production  of  an  end  product. 

(g)  Meat  and  poultry  inspection 
programs.  When  donated  meat  or 
poultry  products  are  processed  or  when 
any  commercial  meat  or  poultry 
products  are  incorporated  into  an  end 
product  containing  one  or  more  donated 
foods,  all  of  the  processing  shall  be 
performed  in  plants  under  continuous 
Federal  meat  or  poultry  inspection,  or 
continous  State  meat  or  poultry 
inspection  in  States  certified  to  have 
programs  at  least  equal  to  the  Federal 
inspection  program.  In  addition  to  Food 
Safety  and  Inspection  Service  (FSIS] 
inspection,  all  meat  and  poultry 
processing  shall  be  performed  under 
Agricultural  Marketing  Service  (AMS) 
acceptance  service  grading.  The  cost  of 
this  service  shall  be  borne  hy  the 
processor.  In  the  event  the  processor 
cannot  secure  the  services  of  an 
acceptance  service  grader,  the  processor 
shall  notify  the  distributing  agency  who 
will  in  turn  notify  the  appropriate 
FNSRO  prior  to  any  meat  or  poultry 
processing. 

(h)  Certification  by  acceptance 
service.  (1}  All  processing  activities  or 
donated  foods  shall  be  sub)ect  to  review 
and  audit  by  the  Department,  indading 
the  applicable  Federal  acceptance 
service.  The  contracting  agency  may 
also  requn-e  acceptance  and  c^lificatioa 
by  such  acceptance  service. 

(2)  In  the  case  cf  snbstitutabie 
donated  foods,  in  deciding  whether  lo 
require  acceptance  and  certification,  the 
contracting  agency  should  can«der  the 
dollar  value  of  the  donated  foods 
delivered  to  the  processor. 

(31  When  contracting  agencies  require 
certification  in  accordance  with 
paragraph  (fa)  (1)  or  (2)  of  this  sectiort, 
the  degree  of  acceptance  and 
certi  fiction  necessary  under  die 
processing  contract  shall  be  determined 
by  the  approixiate  Federal  acceptance 
service  after  coctsultation  with  the 
distributing  agency  concerning  the  type 
and  value  of  the  donated  foods  and 
anticipated  volume  of  end  products  to 
be  processed.  The  cost  of  this  service 
shall  also  be  borne  by  the  processor. 

(i)  Labeling  end  products.  (IJ  Except 
when  end  products  contain  donated 
foods  that  are  snbstitutabie  under 
paragraph  (f)  of  this  section,  the  exterior 
shipping  containers  of  end  products  and, 
where  practicable,  the  individual 
wrappings  or  containers  of  end 
products,  shall  be  dearly  labeled 
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"Contains  Commodities  Donated  by  the 
United  States  Department  of 
Agriculture.  This  Product  Shall  be  Sold 
Only  to  Eligible  Recipient  Agencies." 

(2)  Labels  on  all  end  products  shall 
meet  applicable  Federal  labeling 
requirements. 

(3)  When  a  processor  makes  any 
claim  with  regard  to  an  end  product's 
contribution  toward  meal  requirements 
of  any  child  nutrition  program,  the 
processor  shall  follow  procedures 
established  by  FNS,  the  Food  Safety  and 
Inspection  Service  of  the  Department, 
the  National  Marine  Fisheries  Service  of 
the  U.S.  Department  of  Commerce  or 
other  applicable  Federal  agencies  for 
approval  of  such  labels. 

(j)  Termination  of  processing 
contracts.  (1)  When  contracts  are 
terminated  and  the  processor  has 
commodities  remaining  in  inventory,  the 
processor  shall  be  directed,  at  the  option 
of  the  distributing  agency  and  the 
FNSRO.  to  do  the  following:  (i)  With 
respect  to  nonsubstitutable 
commodities,  the  processor  shall  (A) 
return  the  commodities  to  the 
contracting  agency:  (B)  pay  the 
contracting  agency  for  the  commodities 
based  on  the  Department's  replaceinent 
costs,  determined  by  using  the  most 
recent  data  provided  by  the  Department: 
or  (C)  pay  the  contracting  agency  for  the 
commodities  based  on  the  contract 
value  stated  in  the  processor's  contract; 
(ii)  With  respect  to  substitutable 
commodities,  the  processor  shall  (A) 
with  the  concurrence  of  any  affected 
contracting  agencies,  transfer  the 
donated  foods  to  the  accounts  of  other 
contracting  agency(ies)  with  which  the 
processor  has  contracts:  (B)  return  the 
donated  foods  to  the  contracting  agency; 
(C)  replace  the  commodities  with  the 
same  foods  of  equal  or  better  quality  as 
certified  in  accordance  with  paragraph 
(f)(2)  of  this  section  and  deliver  such 
foods  to  the  contracting  agency;  (D)  pay 
the  contracting  agency  for  the 
commodities  based  on  the  Department's 
replacement  costs,  determined  by  using 
the  most  recent  data  provided  by  the 
Department:  or  (E)  pay  the  contracting 
agency  for  the  commodities  based  on 
the  contract  value  stated  in  the 
processor's  contract. 

(2)  When  a  processor's  contract  is 
terminated  at  the  processor's  request  or 
due  to  noncompliance  or  negligence  on 
the  part  of  the  processor  and 
commodities  remaining  in  the 
processor's  inventory  are  transported 
pursuant  to  paragraphs  (j)(l)(i){A), 
(J)(l)(ii)(B)  or  (j)(l)(ii)(C)  of  this  section, 
the  processor  shall  pay  the 
transportation  costs. 

(3)  Funds  received  by  distributing 
agencies  upon  termination  of  contracts 


shall,  at  the  option  of  FNS.  be  (i)  used  to 
replace  the  donated  foods  in  kind,  (ii) 
used  by  the  distributing  agency  in  Uie 
same  manner  as  funds  accruing  from 
claims  as  described  in  Section 
250.15(f)(1).  or  (iii)  paid  to  the 
Department. 

(k)  Refund  payments.  (1)  When  end 
products  are  sold  to  recipient  agencies 
in  accordance  with  the  refund 
provisions  of  paragraphs  (d)  or  (e)  of 
this  section,  each  recipient  agency  shall 
submit  refund  applications  to  the 
contracting  agency  within  60  days  of  the 
date  of  purchase  of  end  products  in 
order  to  receive  benefits.  The 
contracting  agency  shall  forward  the 
refund  application  to  the  distributing 
agency  within  10  days  of  receipt, 

(2)  "The  distributing  agency  shall 
review  each  application  to  verify  that 
the  recipient  agency  is  an  eligible 
purchaser  and  forward  the  application 
to  the  processor  within  10  days  of 
receipt. 

(3)  In  instances  where  refunds  are  to 
be  provided  to  distributors  which  have 
sold  end  products  to  recipient  agencies 
at  a  discount  distributors  shall  submit 
refund  applications  to  processors  within 
60  days  of  the  date  of  sale  to  recipient 
agencies  in  order  to  receive  benefits. 

(4)  Not  later  than  10  days  after  receipt 
of  the  application  by  the  processor,  the 
processor  shall  make  a  payment  to  the 
recipient  agency  or  distributor  equal  to 
the  stated  contract  value  of  the  donated 
foods  contained  in  the  purchased  end 
products  covered  by  the  application. 

(1)  Contract  approval.  Distributing 
agencies  shall  review  and  approve 
processing  contracts  entered  into  by 
subdistributing  and  recipient  agencies 
prior  to  the  delivery  of  commodities  for 
processing  under  such  contracts.  The 
distributing  agency  which  enters  into  or 
approves  a  processing  contract  shall 
provide  a  copy  of  the  contract  and  of 
these  regulations  to  the  processor, 
forward  a  copy  to  the  appropriate 
FNSRO.  and  retain  a  copy  for  its  files. 

(m)  Performance  reports.  (1) 
Processors  shall  be  required  to  submit  to 
distributing  agencies  monthly  reports  of 
performance  under  each  processing 
contract.  Processors  contracting  with 
agencies  other  than  a  distributing 
agency  shall  submit  such  reports  to  the 
distributing  agency  having  authority 
over  that  particular  contracting  agency. 
Performance  reports  shall  be  received 
no  later  than  the  final  day  of  the  month 
following  the  reporting  period.  The 
report  shall  include:  (i)  A  list  of  all 
recipient  agencies  purchasing  end 
products  under  the  contract;  (ii) 
Donated-food  inventory  at  the  beginning 
of  the  reporting  period;  (iii)  Amount  of 
donated  foods  received  during  the 


reporting  period;  (iv)  Amount  of  donated 
foods  transferred  to  and/or  from 
existing  inventory; 

(v)  Number  of  units  of  approved  end 
products  delivered  to  each  eligible 
recipient  agency  during  the  reporting 
period  and  the  number  of  pounds  of 
each  donated  food  represented  by  these 
delivered  end  products;  (vi)  Donated- 
food  inventory  at  the  end  of  the 
reporting  period;  (vii)  Number  of  pounds 
of  each  donated  food  represented  in 
sales  to  distributors;  (viii)  Number  of 
pounds  of  each  donated  food 
represented  in  sales  to  distributors  but 
not  delivered  to  eligible  recipient 
agencies;  (ix)  List  of  all  contracting 
agencies  and  their  locations  with  which 
the  processor  has  processing  contracts; 
(x)  In  instances  in  which  sales 
verification  has  been  delegated  to  the 
processor  pursuant  to  S  250.19(c)(2). 
sales  verification  findings  shall  be 
reported  to  the  distributing  agency  as  an 
attachment  to  the  September.  December, 
March  and  June  performance  reports  in 
whatever  format  the  distributing  agency 
deem  necessary;  and  (xi)  A  certification 
statement  that  sufficient  donated  foods 
are  in  inventory  or  on  order  to  account 
for  the  quantities  needed  for  production 
of  end  products  for  State  processing 
contracts  and  that  the  processor  has  on 
hand  or  on  order  adequate  quantities  of 
foods  purchased  commerically  to  meet 
the  processor's  production  requirements 
for  commerical  sales. 

(2)  Distributing  agencies  shall  review 
and  analyze  reports  submitted  by 
processors  to  ensure  that  performance 
under  each  contract  is  in  accordance 
with  the  provisions  set  forth  in  this 
section. 

(n)  Inventory  controls.  (1)  Distributing 
agencies  shall  monitor  processor 
inventories  to  ensure  that  the  quantity  of 
donated  foods  for  which  a  processor  is 
accountable  is  the  lowest  cost-efficient 
level  but  in  no  event  more  than  a  six- 
month  supply  based  on  the  processor's 
average  monthly  usage,  unless  a  higher 
level  has  been  specifically  approved  by 
the  distributing  agency  on  the  basis  of  a 
written  justification  submitted  by  the 
processor.  Under  no  circumstances 
should  the  amount  of  donated  foods 
ordered  by  the  contracting  agency  for 
processing  purposes  be  in  excess  of 
anticipated  usage  or  beyond  the 
processor's  ability  to  accept  and  store 
the  donated  foods  at  any  one  time. 
Distributing  agencies  shall  make  no 
further  distribution  to  processors  whose 
inventories  exceed  these  limits  until 
such  inventories  have  been  reduced. 

(2)  Processors  shall  complete  and 
submit  annual  reconciliation  reports  to 
distributing  agencies  within  90  days 
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following  the  end  of  the  afreentent 
period.  As  a  part  of  this  annaal 
reconotiatioii,  processors  shall  pay 
distiibating  agencies  for  the  contract 
valoe  of  doMted  foods  (i)  for  any 
donated  foods  for  which  a  timely  refund 
application  has  not  been  submitted  in 
accordance  with  paragraph  {V)  of  this 
secti  n  and  (ii)  for  inventories  in  excess 
of  a  six-nonth  snpply.  In  instances 
when  the  distrtbtithig  agency  has 
assigned  an  inventory  level  other  than  a 
six-month  level,  the  processor  shall  pay 
the  contract  value  of  any  donated  food 
in  excess  of  that  level. 

(3)  Distribnting  agencies  shaU  certify 
the  accuracy  of  the  annual 
reconciliation  report  and  forward  it  to 
the  ENSRO.  All  monies  shall  be  used  m 
accordance  with  i  250.\5{^1). 

(4)  Distributiag  agencies  shall  not 
submit  food  requisitions  for  processors 
reporting  no  sales  activity  during  the 
prior  year's  contract  period  unless 
docunentation  is  sutunitted  by  the 
processor  which  outlines  specific  pJans 
for  proudct  promotion  or  sales 
expansion. 

(0)  Processing  inventory  reports. 
Distributing  agencies  shall  submit  to  the 
FNSRO  not  later  than  60  days  following 
the  close  of  each  Federal  fiscal  quarter  a 
report  showing  separately  for  each 
processor  under  agreement  with 
contracting  agencies  within  the  State:  (1) 
The  donated-food  inventory  at  the 
beginning  of  the  previous  cpiarter,  (2] 
amounts  of  donated  foods  received 
during  the  quarter;  (3)  amount  of 
donated  foods  transferred  to  and/or 
from  existing  inventory;  {4J  amounts  of 
donated  foods  used  during  the  quarter, 
(5)  inventory  at  the  close  of  the  quarter; 
and  (6}  each  contracting  agency  and  its 
location  with  which  the  processor  has 
processing  contracts. 

Cp)  Cooperation  with  administering 
agencies  for  chr/d  nutrition  programs.  If 
the  distrrbtrtfng  agency  which  enters  into 
or  approves  contracts  for  end  products 
to  be  nsed  in  a  child  nutrition  program 
does  not  also  administer  such  program, 
it  shall  collaborate  with  the 
administering  agency  by  (1)  giving  that 
agency  an  opportunity  to  review  all  such 
contracts  to  determine  whether  end 
products  to  be  provided  contribute  to 
required  nutritional  standards  for 
reimbursement  m»der  the  applicable 
regulations  for  such  program  (7  CFR 
Parts  210,  225,  and  226}  or  are  otherwise 
suitable  for  ase  in  such  program;  (2) 
consulting  with  that  agency  with  regard 
to  the  labehng  requirements  for  the  end 
products;  and  (3)  otherwise  requesting 
technical  assistance  as  needed  from  that 
agency. 

(1)  PNSRO  review  of  contracts  and 
inventory  reports.  The  FNSRO  shall  (1} 


review  all  processing  contracts  and 
provide  guidance,  inchidmg  written 
recommendations  for  termination,  where 
necessary,  to  distributing  agencies 
concerning  any  contracts  which  do  not 
meet  the  requirements  of  this  section;  (2) 
allow  distributing  agencies  30  days  to 
respond  to  any  recommendation 
concerning  contracts  not  meeting  the 
requirements  of  this  section;  (3)  review 
and  analyze  the  processing  inventory 
reports  required  by  paragraph  to)  of  this 
section  to  ensure  that  no  additianal 
donated  foods  shall  be  distributed  to 
processors  with  excess  inventories  until 
such  inventories  have  been  reduced;  (4) 
assist  distributing  agencies  in  reducing 
such  inventories;  and  (5}  review  annual 
reconciliation  reports  required  by 
paragraph  (n]  of  this  section  and  ensure 
that  payments  for  outstanding  refund 
applications  or  excessive  inventories 
have  been  made. 

(r)  Availablity  of  copies  ofprocessii^ 
contracts.  Contracts  entered  into  in 
accordance  with  this  secb'on  are  public 
records  and  FNS  will  provide  copies  of 
such  contracts  to  any  person  i^wa 
request  The  FNSRO  will  retain  copies 
of  processing  contracts  submitted  by 
distributing  agenaes  for  a  period  of 
three  years  from  the  close  of  the  Federal 
fiscal  year  to  which,  they  pertain. 

(s)  Processing  activity  guidance. 
Distributing  agencies  shall  develop  and 
provide  a  processing  manual  or  sioaxlar 
procedural  material  for  guidance  to 
contracting  agencies,  recipient  agencies, 
and  processors.  Distriboting  agencies 
must  revise  these  materials  as  necessary 
to  reflect  policy  and  regulatory  changes. 
This  guidance  material  shall  be 
provided  to  contractiag  agencies, 
recipient  agencies  and  processors  at  the 
time  of  the  approval  of  the  initial 
agreement  by  the  distributing  agency. 
when  there  have  been  regulatory  or 
policy  changes  which  aecessitate 
changes  in  the  guidance  materials,  and 
upon  request  The  manaat  shall  include, 
at  a  minimum,  statements  of  the 
distributing  agency's  policies  and 
procedures  on  (1)  contract  approval  (2) 
monitoring  and  review  of  processiag 
activities,  (3)  recordkeeping  and 
reporting  requirements.  [4]  inventory 
controls,  and  (5)  refund  applications. 

(t)  Ftmding.  Distributing  agencies 
which  operate  a  processing  program  are 
eligible  to  receive  State  administrative 
expense  funds  to  defray  costs 
associated  with  tlw  processing  of 
donated  foods  far  use  ia  child  nutrition 
programs  in  accordance  with  State 
Administrative  Expense  Funds 
Regulatioos  (7  CFR  Part  235) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  mimtjer  0584-00071 


Subpart  D— EligMa  Recipient 
Agencies  and  Programs 

§  250.40    Wonprem  sumnwr  camps  far 
chiidran. 

(a)  Distribution.  (1)  The  distributing 
agency  shall  distribute  donated  foods 
only  to  those  summer  camps  which  have 
entered  into  a  written  agreement  for 
participation  in  the  program  with  the 
distributing  agency  in  accordance  with 
§  250.12(b).  Prior  to  entering  into  a 
written  agreement  the  summer  camp 
shall  provide  verification  of  its  lax- 
exempt  status  under  the  Internal 
Revenue  Code.  In  addition  to  the  terms 
and  conditions  set  forth  in  \  250.12(b). 
the  written  agreement  shall,  at  a 
minimum,  include:  (i)  The  name  and 
location  of  the  summer  campis);  (ii) 
Number  of  camps  or  sites;  (iii)  Nunber 
of  sessions  to  be  offered  during  camping 
season;  (iv)  Number  of  adults  and 
children  participating  in  the  activities  of 
the  stunmer  camp  at  each  session:  (v) 
Total  number  of  days  meals  wiU  be 
served;  (vi)  Number  of  meals  to  be 
served  daily;  (vii)  Assurance  that  tax- 
exempt  status  will  be  maintained  (viiij 
Indication  of  whether  the  summer 
camp(s)  will  employ  the  services  of  a 
food  service  management  compan3r,  (ix) 
Assurance  that  a  brodrare  or  public 
announcement  of  open  admission  poRcy 
will  be  provided  and  that  the  summer 
camp  agrees  to  maintain  racial /ethnic 
data;  (x)  Assurance  that  a  physical 
inventory  will  be  conducted  and  an 
inventory  report  submitted  to  the  State 
distributing  agency  at  the  end  of  the 
camping  session;  and  (xi)  Assurance 
that  any  excess  inventory  wiH  be 
returned. 

(2)  Distributing  agencies  shaU 
distribute  donated  foods  only  after 
determining  that  the  number  of  adults 
participating  in  camp  activities,  as 
compared  with  the  number  of  children 
under  18  years  of  age.  is  not 
unreasonable  in  light  of  the  nature  of  the 
camp  and  the  characteristics  of  the 
children  in  attendance.  Persons  18  years 
of  age  and  over,  including  program 
directors,  counselors,  and  others  who 
engage  in  recreational,  educational,  and 
direct  administrative  ftmctions,  are  to  be 
considered  as  aduhs  participating  in  the 
activities  of  a  summer  camp.  Elmployees 
whose  presence  on  camp  premises  is 
solely  for  the  purpose  of  performing 
duties  such  as  cooking,  gardening, 
property  maintenance,  or  similar 
support  functions  are  not  considered  as 
adults  participating  in  summer  camp 
activities.  In  addition,  persons  such  as 
nurses,  dierapists,  and  attendants  who 
perform  professional  supervisory,  or 
custodial  services  are  not  considered  as 
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adults  participating  in  the  activities  of  a 
summer  camp  if  they  perform  services 
essential  to  the  participation  of 
mentally,  emotionally,  or  physically 
handicapped  children. 

(3J  Distributing  agencies  shall 
redonate  all  donated  foods  remaining  in 
summer  camps  at  the  end  of  the 
camping  seasons  to  other  recipient 
agencies  eligible  to  receive  that  type  of 
donated  food. 

(4)  Nonprofit  summer  camps  for 
children  may  employ  food  service 
management  companies  to  conduct  food 
service  operations  in  accordance  with 
Section  250.12Cc). 

(b)  Quantises  and  value  of  donated 
foods.  Distribii(ion  of  donated  foods  to 
eligible  summer^Camps  shall  be  made  on 
the  basis  of  the  average  number  of 
meals  to  be  served  daily  to  children  as 
evidenced  by  the  most  recent  written 
caseload  factor  information  contained  in 
the  agreement. 

(c)  Types  of  donated  foods  authorized 
for  donation.  Nonprofit  summer  camps 
for  children  are  eligible  to  receive 
donated  foods  under  section  416,  section 
32,  section  709  and  section  4(a). 

§250.41    Charitable  Institutions. 

(a)  Distribution.  (1)  The  distributing 
agency  shall  distribute  donated  foods 
only  to  those  charitable  institutions 
which  have  entered  into  a  written 
agreement  for  participation  in  the 
program  with  the  distributing  agency  in 
accordance  with  S  250.12(b).  Prior  to 
entering  into  a  written  agreement  the 
charitable  institution  shall  provide 
verification  of  the  institution's  tax- 
exempt  status  under  the  Internal 
Revenue  Code.  In  addition  to  the  terms 
and  conditions  set  forth  in  S  250.12(b), 
written  agreements  shall,  at  a  minimum, 
include:  (i)  The  name  and  location  of  the 
charitable  institution;  (ii)  Assurance  that 
tax-exempt  status  will  be  maintained; 
(iii)  Total  number  of  days  meals  will  be 
served:  (iv)  Average  daily  number  of 
participants;  (v)  Number  of  meals  to  be 
served  daily  to  needy  persons;  (vi) 
Financial  data  that  show  the  total 
annual  amount  of  funds  received  by  the 
institution  that  are  derived,  respectively, 
from  (A)  subsidized  income  and  (B) 
nonsubsidized  income.  For  the  purpose 
of  this  section  "subsidized  income"  shall 
mean  income  from  public  tax  funds 
which  are  provided  on  behalf  of 
participants  that  have  been  determined 
to  be  in  need  of  fmancial  assistance 
through  a  means-tested  program  such  as 
Medicaid  or  income  received  through 
private  federally  tax-exempt 
contributions  which  are  provided  for  the 
care  of  participants  which  the  institution 
has  determined  to  be  in  need  of 
financial  assistance.  "Nonsubsidized 


income"  shall  mean  all  other  income, 
including  payments  made  by 
institutional  participants  for  services 
received  and  payments  made  on  behalf 
of  participants  by  persons  legally 
responsible  for  their  support;  (vii) 
Assurance  that  at  a  minimum  increases 
or  decreases  of  10  percent  in  population 
or  income  will  be  reported  to  the 
distributing  agency;  (viii)  Indication  of 
whether  the  charitable  institution  will 
employ  the  services  of  a  food  service 
management  company  to  conduct  its 
food  service  operations;  (ix)  Assurance 
that  proper  inventory  controls  will  be 
maintained:  and  (x)  Assurance  that  all 
reports  will  be  submitted  as  required  by 
the  distributing  agency. 

(2)  Adult  correctional  institutions  are 
eligible  to  receive  donated  foods  as 
charitable  institutions,  to  the  extent  that 
needy  persons  are  served,  if  they 
conduct  rehabilitation  programs  that 
are:  (i)  Available  to  either  a  majority  of 
the  total  inmate  population  (including 
inmates  awaiting  trial  or  sentencing]  or 
to  a  majority  of  sentenced  inmates;  and 
(ii)  of  sufficient  scope  to  permit 
participation  for  a  minimum  of  10  hours 
per  week  per  inmate  by  either  a  majority 
of  the  total  inmate  population  or  a 
majority  of  sentenced  inmates.  Prior  to 
executing  an  agreement  for  donation  of 
foods  to  an  adult  correctional 
institution,  the  distributing  agency  shall 
require  the  institution's  director  or  other 
responsible  official  to  provide  a  written 
statement  certifying  that  the  institution 
conducts  such  rehabilitation  programs. 
The  statement  shall  be  reviewed 
armually  and  maintained  as  part  of  the 
agreement. 

(3)  Charitable  institutions  may  employ 
food  service  management  companies  to 
conduct  food  service  operations  in 
accordance  with  Section  250.12(c). 

(b)  Quantities  of  donated  foods. 
Distribution  of  donated  foods  to  eligible 
charitable  institutions  shall  be  made  on 
the  basis  of  the  average  number  of 
meals  served  daily  to  needy  persons.  To 
determine  the  number  of  needy  persons 
being  served,  the  distributing  agency 
shall  determine  the  proportion  of 
subsidized  income  by  dividing  the 
subsidized  income  by  the  total 
subsidized  and  nonsubsidized  income 
(as  defined  in  paragraph  (a)  of  the 
section)  and  multiplying  that  number  by 
the  average  daily  number  of 
participants.  The  distributing  agency 
shall  use  the  income  and  average  daily 
participation  figures  reflected  in  the 
agreement  in  determining  the  number  of 
n^edy  persons  being  served  by  the 
institution  in  accordance  with  the  above 
formula.  Income  and  participation 
figures  shall  be  based  on  the 
institution's  records  for  the  previous 


year  and  shall  be  adjusted,  at  a 
minimum,  any  time  the  population  or 
income  increases  or  decreases  by  ten 
percent.  The  distributing  agency  shall 
develop  a  system  to  review  and  update 
caseload  factor  information  by 
September  30  of  each  fiscal  year. 

(c)  Types  of  donated  foods  authorized 
for  donation.  Charitable  institutions  are 
eligible  to  receive  donated  foods  under 
section  416,  section  32.  section  4(a).  and 
section  709. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  0584-0305) 

§  250.42    Nutrition  programs  for  the 
elderty. 

(a)  Distribution.  Distributing  agencies 
shall  enter  into  an  agreement  with  the 
State  Agency  on  Aging  responsible  for 
administering  programs  funded  under 
Titles  III  or  VI  of  the  Older  Americans 
Act  of  1965  in  accordance  with 

i  250.12(b)  unless  that  State  Agency  on 
Aging  has  elected  to  receive  all  cash  in 
lieu  of  donated  foods.  Distributing 
agencies  shall  distribute  donated  foods 
only  to  nutrition  programs  for  the 
elderly  which  have  entered  into  such  an 
agreement.  Food  service  management 
companies  may  be  employed  to  conduct 
food  service  operations  in  accordance 
with  5250.12(c). 

(b)  Quantities  and  value  of  donated 
foods — (1)  Quantities.  Distribution  of 
donated  foods  to  nutrition  programs  for 
the  elderly  shall  be  based  on  the  level  of 
assistance  per  meal  as  required  by  the 
Older  Americans  Act  of  1965,  as 
amended,  and  on  the  number  of  eligible 
meals  served  within  the  State  as 
evidenced  by  written  caseload  factor 
information  provided  by  the  State 
Agency  on  Aging. 

(2)  Value,  (i)  For  the  fiscal  year  ending 
September  30, 1979,  and  each  fiscal  year 
thereafter,  the  quantity  of  donated  foods 
to  be  made  available  to  each  State 
Agency  on  Aging  for  distribution  to 
nutrition  programs  for  the  elderly  shall 
be  valued  at  not  less  than  30  cents  for 
each  meal  which  such  State  Agency  on 
Aging,  in  accordance  with  regulations 
and  guidelines  authorized  by  the 
Commissioner  on  Aging.  United  States 
Department  of  Health  and  Human 
Services,  reports  as  having  been  served 
or.  where  necessary,  estimates  will  be 
served  within  the  State  or  to  Indian 
Tribal  Organizations  during  the  year. 
The  value  of  donated  foods  to  be 
distributed  to  nutrition  programs  for  the 
elderly,  or.  where  applicable,  the 
amount  of  cash  payments  will  be 
adjusted  on  an  annual  basis  to  reflect 
changes  in  the  series  for  food  away  from 
home  of  the  Consumer  Price  Index  for 
all  urban  consumers  published  by  the 
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Bureau  of  Labor  Statistics  of  the 
Department  of  Labor  Provided, 
however.  That  (A)  this  quantity  will  be 
reduced  to  the  extent  that  a  State 
Agency  on  Aging  elects  to  receive  cash 
in  lieu  of  donated  foods  in  accordance 
with  paragraph  (c)  of  this  section  and 
(B)  the  quantity  of  donated  foods  to  be 
provided  to  any  State  Agency  on  Aging 
for  any  Federal  fiscal  year  shall  not  be 
adjusted  on  the  basis  of  meal  reports  or 
estimates  submitted  after  July  1  of  such 
fiscal  year,  (ii)  Notwithstanding  the 
provisions  of  paragraph  {b)(2)(i)  of  this 
section,  in  any  fiscal  year  in  which 
compliance  with  paragraph  (b)(2)(i)  of 
this  section  costs  more  than  the  amounts 
authorized  to  be  appropriated  under  the 
Older  Americans  Act  of  1965,  as 
amended  for  that  fiscal  year,  the 
Secretary  shall  reduce  the  cents  per 
meal  level  determined  pursuant  to 
paragraph  (b)(2)(i)  of  this  section  for 
that  fiscal  year  as  necessary  to  meet  the 
authorization  of  appropriations  for  that 
fiscal  year.  If  such  action  is  necessary, 
the  per  meal  level  will  be  reduced 
uniformly  for  each  meal  served  during 
that  fiscal  year. 

(c)  Cash  in  lieu  of  donated  foods.  (1) 
Any  State  Agency  on  Aging  may,  for  the 
purposes  of  the  programs  authorized  by 
Titles  III  and  VI  of  the  Older  Americans 
Act  of  1965,  as  amended,  elect  to  receive 
cash  payments  in  lieu  of  all  or  any 
portion  of  the  donated  foods  that  it 
would  otherwise  receive  under 
paragraph  (b)  of  this  section  during  any 
Federal  fiscal  year. 

(2)  When  a  State  Agency  on  Aging 
elects  to  receive  cash  payments  in  lieu 
of  donated  foods,  that  election  shall  be 
binding  on  the  State  Agency  on  Aging 
for  the  Federal  fiscal  year  to  which  it 
pertains,  and  FNS  shall  make  cash 
payments  to  the  State  Agency  on  Aging 
equivalent  in  value  to  the  donated  foods 
that  would  otherwise  have  been 
provided.  Cash  payments  shall  be  made 
for  each  Federal  fiscal  quarter  by  means 
of  Letters  of  Credit  issued  by  FNS 
through  the  appropriate  U.S.  Treasury 
Regional  Disbursing  Office  or,  where 
applicable,  by  means  of  U.S.  Treasury 
checks,  based  on  the  best  data  available 
to  FNS  as  to  the  number  of  meals  to  be 
served  by  nutrition  programs  for  the 
elderly  administered  by  each  State 
Agency  on  Aging  during  that  fiscal 
quarter. 

(3)  In  instances  when  it  is  necessary 
to  reduce  the  annual  level  of  assistance 
specified  in  paragraph  (b){2)(i)  of  this 
section,  the  level  will  be  reduced  in 
accordance  with  paragraph  (b)(2){ii)  of 
this  section.  Once  it  has  been 
established  that  the  reduced  per  meal 
level  will  be  sufficient  to  avoid  any 


further  adjustment,  any  remaining  (up  to 
the  level  of  assistance  specified  in 
paragraph  (b)(2)(i)  of  this  sectioa)  funds 
will  be  disbursed  so  that  each  State  will 
receive  an  equal  amount  on  a  per  meal 
basis. 

(4)  To  be  eligible  for  reimbursement 
by  FNS,  claims  for  cash  payment  for 
meals  served  by  nutrition  programs  for 
the  elderly  shall  be  submitted  by  State 
Agencies  on  Aging  and  Indian  Tribal 
Organizations  no  later  than  90  days 
following  the  close  of  the  Federal  fiscal 
quarter  for  which  payment  is  claimed. 

(5)  The  State  Agency  on  Aging 
desiring  to  receive  funds  under  this 
paragraph  shall  enter  into  a  written 
agreement  with  FNS  pursuant  to 

S  250.12(a)  to:  (i)  PrompUy  and  equitably 
disburse  any  cash  it  receives  in  lieu  of 
donated  foods  to  nutrition  programs  for 
the  elderly  after  consideration  of  the 
needs  of  such  programs  and  the 
availability  of  other  resources,  including 
any  donated  foods  available  imder 
paragraph  (b)  of  this  section;  (ii) 
establish  such  procedures  as  may  be 
necessary  to  ensure  that  the  cash 
disbursements  are  used  by  nutrition 
programs  for  the  elderly  solely  for  the 
purpose  of  purchasing  U.S.  agricultural 
commodities  and  other  foods  of  U.S. 
origin  for  their  food  service  operations; 
(iii)  maintain  and  retain  for  3  years  from 
the  close  of  the  Federal  fiscal  year  to 
which  they  pertain  complete  and 
accurate  records  of  (A)  all  amounts 
received  and  disbursed  under  paragraph 
(c)  of  this  section  and  (B)  the  manner  in 
which  consideration  was  given  to  the 
needs  and  resources;  and  (iv)  permit 
representatives  of  the  Department  and 
of  the  General  Accounting  Office  of  the 
United  States  to  inspect,  audit,  and  copy 
such  records  at  any  reasonable  time. 

(6)  Funds  provided  under  paragraph 
(c)  of  this  section  shall  be  subject  to  the 
Department's  Uniform  Federal 
Assistance  Regulations  (7  CFR  Part 
3015). 

(d)  Types  of  donated  foods  authorized 
for  donation.  Nutrition  programs  for  the 
elderly  are  eligible  to  receive  donated 
foods  under  section  416,  section  32, 
section  311,  section  709,  and  section  14. 

§  250.43    Disaster  organizations. 

(a)  Eligibility.  In  instances  when  the 
Secretary  has  determined  that  a  major 
disaster  or  emergency  situation  exists, 
disaster  organizations  are  eligible  to 
receive  donated  foods  for  distribution  to 
disaster  victims  and  shall  remain 
eligible  for  the  duration  of  the  major 
disaster  or  emergency  as  determined  by 
the  Secretary.  In  areas  where  the  Food 
Stamp  Program  is  in  operation  donated 
foods  may  be  distributed  for  household 
use  only  so  long  as  the  Secretary  finds 


that  the  commercial  channels  of  trade 
have  been  disrupted  because  of  a  major 
disaster  or  other  emergency  situation. 
Prior  to  providing  donated  foods  to 
disaster  organizations,  the  distributing 
agency  shall  require  the  disaster 
organization  to  make  application  for  the 
receipt  and  distribution  of  donated 
foods  in  accordance  with  paragraphs  (b) 
and  (c)  of  this  section.  Such  applications 
shall  be  confirmed  in  writing  and 
maintained  in  accordance  with  the 
recordkeeping  requirements  of  this  part 

(b)  Distribution  of  donated  foods  for 
use  in  providing  congregate  meal 
service.  (1)  In  order  to  obtain  donated 
foods  for  use  in  providing  congregate 
meal  service,  disaster  organizations 
shall  request  approval  from  the 
appropriate  distributing  agency,  giving 
the  following  information  to  the  extent 
possible:  (i)  Descriptions  of  disaster 
situation:  (ii)  Number  of  people  requiring 
meals  and  congregate  meal  service 
period;  (iii)  Quantity  and  types  of  food 
needed  for  congregate  meal  service;  and 
(iv)  Number  and  location  of  sites 
providing  congregate  meal  service. 

(2)  Following  its  approval  of  the 
request  for  donated  foods,  the 
distributing  agency  will  make 
appropriate  foods  available  to  the 
disaster  organization  and  within  24 
hours  shall  report  the  information  listed 
in  paragraph  (b)(1)  of  this  section  to  the 
FNSRO. 

(c)  Household  distribution.  In  order  to 
obtain  donated  foods  for  household 
distribution  in  areas  served  by  the  Food 
Stamp  Program  when  commercial  food 
distribution  channels  are  disrupted,  the 
distributing  agency  shall  request 
approval  through  the  FNSRO.  In  the 
request,  the  distributing  agency  shall 
cite  the  following  information:  (1)  Major 
disaster  or  emergency  situation;  (2) 
Number  of  households  aiTected;  (3) 
Anticipated  distribution  period;  (4) 
Method  of  distribution  available;  and  (5) 
Quantity  and  types  of  food  needed  for 
distribution. 

(d)  Quantities  and  value  of  donated 
foods.  The  distributing  agency  shall 
make  donated  foods  available  to  eligible 
disaster  organizations  based  on  the 
caseload  factor  information  provided  by 
the  disaster  organization. 

(e)  Types  of  donated  foods  authorized 
for  donation.  Disaster  organizations 
providing  major  disaster  or  other 
emergency  food  asssistance  under  this 
part  are  eligible  to  receive  donated 
foods  under  section  416,  section  32, 
section  709  and  section  4(a). 

(f)  Summary  report  Within  30  days 
following  termination  of  the  .major 
disaster  or  the  emergency,  the 
distributing  agency  shall  provide  a 
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summary  report  to  the  appropriate 
FNSRO  using  Form  FNS-292,  Report  of 
Coupon  Issuance  and  Commodity 
Distribution  for  Disaster  Relief. 

(g)  Replacement  To  the  extent 
donated  foods  are  available.  FNS  will 
replace  donated  foods  used  from  the 
distributing  agency's  stocks  for  major 
disaster  and  emergency  assistance.  The 
distributing  agency  shall  request  the 
replacement  of  foods  used  for  major 
disaster  and  other  emergency  food 
assistance,  in  writing  to  FNSRO,  no  later 
than  30  days  following  termination  of 
the  disaster  or  emergency. 

§  2Sa44    Special  group  food  assistanc* 
prograira. 

(a)  Eligibility.  In  situations  of  distress 
in  which  th?  need  for  food  assistance 
cannot  he  me."  under  other  provisions  of 
this  part,  and  distributing  agency  may 
request,  through  the  FNSRO,  donated 
foods  for  use  in  special  group  food 
assistance  programs.  The  request  shall 
contain  the  following  information:  (1) 
Description  of  situation  requiring  special 
group  food  assistance;  (2)  Number  of 
needy  persons  requiring  meals;  (3) 
Anticipated  distribution  period  (not  to 
exceed  30  days);  (4)  Quantities  and 
types  of  foods  needed  for  group  food 
service;  (5)  Method  of  providing  the 
special  group  food  assistance 
(organization  and  facility);  and  (6)  Name 
and  address  of  disaster  organization(s) 
that  will  conduct  the  special  group  food 
assistance  program. 

Once  approval  is  granted  by  the 
Secretary,  the  distributing  agency  may 
distribute  donated  foods  to  the  disaster 
organizations  named  in  the  request  for 
use  in  conducting  special  group  food 
assistance  programs.  Such  distributions 
shall  not  exceed  30  days  and  shall  be 
targeted  to  groups  which  are 
predominately  composed  of  needy 
persons.  The  distributing  agency  and 
disaster  organizations  shall  conduct  any 
distribution  under  this  section  in 
accordance  with  instructions  specified 
by  the  Secretary.  The  disaster 
organizations  shall  give  to  the 
distributing  agency  assurance  that  such 
special  food  assistance  programs  will  be 
conducted  in  accordance  with  these 
instructions. 

(b)  Quantities  and  value  of  donated 
foods.  Based  on  the  caseload  factor 
information  contained  in  the  request,  the 
distributing  agency  shall  make  donated 
foods  available  to  those  disaster 
organizations  named  in  the  request. 

(c)  Types  of  donated  foods  authorized 
for  donation.  Disaster  organizations 
providing  disaster  or  other  emergency 
food  assistance  under  this  part  are 
eligible  to  receive  donated  foods  under 


section  416,  section  32.  section  709  and 
section  4(a). 

(d)  Summary  report.  Within  30  days 
following  termination  of  the  special 
group  food  assistance  program,  the 
distributing  agency  shall  provide  a 
summary  report  to  the  appropriate 
FNSRO  using  Form  FNS-292,  Report  of 
Coupon  Issuance  and  Commodity 
Distribution  for  Disaster  Relief. 

(e)  Replacement  To  the  extent 
donated  foods  are  available,  FNS  will 
replace  donated  foods  used  from  the 
distributing  agency's  stocks  for  the 
special  group  food  assistance  program 
under  this  section.  The  distributing 
agency  shall  request  the  replacement  of 
foods  used  for  special  group  food 
assistance,  in  writing  to  FNSRO,  no  later 
than  30  days  following  termination  of 
the  special  group  food  assistance 
programs. 

§  250.45    Commodtty  Supptenwntal  Food 
ProgrMn. 

(a)  Distribution.  The  distributing 
agency  shall  distribute  donated  foods  to 
the  State  agency  which  is  designated  by 
the  State  to  administer  the  Commodity 
Supplemental  Food  Program  for  that 
State  and  which  has  entered  into  a 
written  agreement  with  the  Department 
for  the  administration  of  that  program  in 
accordance  with  7  CFR  part  247.  the 
regulations  for  that  program.  The  State 
agency  administering  the  Commodity 
Supplemental  Food  Program  shall 
distribute  donated  foods  to  local 
agencies  for  use  by  eligible  recipients  in 
accordance  with  the  provisions  of  7  CFR 
Part  247  and  with  the  provisions  of  this 
part,  and  may  enter  into  an  agreement 
with  the  distributing  agency  for  use  of 
the  distributing  agency's  facilities  for 
distribution. 

(b)  Quantities  of  donated  foods. 
Distribution  of  donated  foods  to  the 
designated  State  agencies  for  the 
Commodity  Supplemental  Food  Program 
shall  be  made  on  the  basis  of  each  State 
agency's  quarterly  estimate  of  need. 

(c)  Types  of  donated  foods  authorized 
for  donation.  State  agencies  distributing 
donated  foods  through  the  Commodity 
Supplemental  Food  Program  are  eligible 
to  receive  such  foods  under  section  32. 
416,  section  709  and  section  4(a). 

§  250.46    Food  Distribution  Program  In  the 
Trust  Territory  of  ttw  Pacific  Islands. 

(a)  Distribution.  The  distributing 
agency  shall  make  donated  foods 
available  for  distribution  to  households 
by  those  welfare  agencies  which  certify 
households  in  accordance  with  a  plan  of 
operation  approved  by  FNS.  as  required 
by  paragraph  (d)  of  this  section. 
Distribution  of  donated  foods  to 


households  shall  be  made  in  accordance 
with  the  approved  plan  of  operation. 

(b)  Quantities  and  value  of  donated 
foods.  Distribution  of  donated  foods 
shall  be  based  on  the  actual  number  of 
households  in  need  of  food  assistance. 

(c)  Types  of  donated  foods  authorized 
for  donation.  Agencies  which  make 
distribution  to  needy  persons  are 
eligible  to  receive  foods  under  section 
416,  section  32.  section  709  and  section 
4(a). 

(d)  Plan  of  operation.  Prior  to  making 
disribution  to  agencies  or  households, 
the  distributing  agency  shall  submit  a 
plan  of  operation  for  approval  by  the 
appropriate  FNSRO.  Such  plan  shall 
incorporate  the  procedures  and  methods 
to  be  used  in  certifying  households  as  in 
need  of  food  assistance;  in  making 
distribution  to  households;  and  in 
providing  a  fair  hearing  to  households 
whose  claims  for  food  assistance  under 
the  plan  are  denied  or  are  not  acted 
upon  with  reasonable  promptness,  or 
who  are  aggrieved  by  an  agency's 
interpretation  of  any  provision  of  the 
plan.  No  amendment  to  the  plan  of 

operation  of  the  distributing  agency 
shall  be  made  without  prior  approval  of 
FNS,  and  FNS  may  require  amendment 
of  any  plan  as  a  condition  of  continuing 
approval  The  distributing  agency  shall 
require  welfare  agencies  making 
distribution  to  households  to  conduct 
distribution  programs  in  accordance 
with  all  provisions  of  the  State  plan  of 
operation.  As  a  minimum,  the  plan  shall 
include  the  following:  (1)  The  name  of 
the  public  welfare  agency  or  agencies 
which  will  be  responsible  for 
certification  of  households;  (2)  The 
manner  in  which  donated  foods  will  be 
distributed,  including,  but  not  limited  to, 
the  identity  of  the  agency  that  will 
distribute  donated  foods,  the  storage 
and  distribution  facilities  to  be  used  and 
the  method  of  fmancing;  (3)  The  specific 
criteria  to  be  used  in  certifying 
households  as  in  need  of  food 
assistance.  The  income  and  resource 
standards  established  by  the 
distributing  agency  for  use  by  welfare 
agencies  in  determining  the  eligibilty  of 
applicant  households,  after  October 
1979.  shall  continue  to  be  those 
standards  used  as  of  that  date  which 
were  incorporated  in  a  plan  of  operation 
approved  by  FNS.  unless  an  amendment 
to  such  standard  is  required  or  approved 
by  FNS;  (4)  The  method  or  methods  that 
will  be  used  to  verify  the  information 
upon  which  the  certification  of  eligibility 
is  based,  including  the  kinds  of 
documentary  evidence  that  applicants 
are  required  to  furnish  to  obtain 
certification;  (5)  Provisions  for 
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periodically  reviewing  the  certification 
of  households  to  discover  any  change  in 
their  status  which  would  necessitate  a 
change  in  the  determination  of 
eligibility.  The  eligibility  of  households 
shall  be  reviewed  at  least  every  three 
months,  except  that  such  reviews  may 
be  made  at  longer  periods,  not  to  exceed 
12  months,  provided  that  such  longer 
periods  are  based  upon  a  determination 
by  the  certifying  agency  that  the  income 
and  resources  available  to  such 
households  will  probably  remain 
essentially  unchanged  during  such 
period:  (6)  Provisions  for  identifying 
each  person  who  has  been  designated  to 
receive  donated  foods  for  a  household; 
(7)  Assurance  that  the  distribution  of 
donated  foods  shall  not  be  used  as  a 
means  to  further  the  political  interest  of 
any  individual  or  party,  and  that  there 
shall  be  no  discrimination  against 
recipients  of  donated  foods  because  of 
race,  color,  national  origin,  sex,  age  or 
handicap;  (8)  Assurance  that  (i) 
citizenship  or  durational  residence 
requirements  shall  not  be  imposed  as  a 
condition  of  eligibility  and  (ii)  recipients 
shall  not  be  required  to  make  any 
payments  in  money,  materials  or 
services,  for  or  in  connection  with  the 
receipt  of  donated  foods,  and  that  they 
shall  not  be  solicited  in  connection  with 
the  receipt  of  donated  foods  for 
voluntary  cash  contributions  for  any 
purpose:  (9)  The  manner  in  which  the 
distributing  agency  plans  to  supervise 
the  program:  and  (10)  Definitions  of  any 
terms  used  which  cannot  be  determined 
by  reference  to  Webster's  New 
International  Dictionary  (third  edition). 

(e)  Operating  expense  funds — (1) 
Application  for  funds.  To  receive 
administrative  funds,  the  distributing 
agency  shall  submit  Form  AD-623, 
"Application  for  Federal  Assistance,"  to 
the  appropriate  FNSRO  at  least  three 
months  prior  to  the  beginning  of  the 
Federal  fiscal  year.  Approval  of  the 
application  by  FNS  shall  be  a 
prerequisite  to  payment  of  any  funds  to 
the  distributing  agency.  The  Department 
will  make  payments  to  the  distributing 
agency  to  assist  it  in  meeting  operating 
expenses  incurred  in  administering  food 
distribution  for  needy  persons. 

(2)  Availability  of  funds.  FNS  will 
review  and  evaluate  the  budget 
information  submitted  by  the 
distributing  agency  in  relationship  to  the 
distributing  agency's  plan  of  operation 
and  any  other  factors  which  may  be 
relevant  to  FNS'  determination  as  to 
whether  the  estimated  expenditures  are 
reasonable  and  justified.  FNS  will  give 
written  notification  to  the  distributing 
agency  of  (i)  its  approval  or  disapproval 
of  any  or  all  of  the  estimated 


expenditures;  and  (ii)  the  amount  of 
funds  which  will  be  made  available. 

(3)  Payment  of  funds.  PajTnents  shall 
be  made  to  the  distributing  agency 
through  a  Letter  of  Credit  or  an  advance 
by  Treasury  Check.  These  payments  will 
be  issued  in  accordance  with  Treasury 
Department  procedures.  Treasury 
Circular  No.  1075  and  through  the 
appropriate  Treasury  Regional 
Disbursing  Office  (EDO). 

(4)  Use  of  funds.  The  distributing 
agency  shall  make  every  reasonable 
effort  to  ensure  the  availability  of  a  food 
distribution  program  for  needy  persons 
in  households  and  shall  assign  priority 
in  the  use  of  any  funds  received  under 
this  section  to  accomplish  that  objective. 
Any  remaining  funds  shall  be  used  to 
expand  and  improve  distribution  to 
needy  households.  Such  funds  may  be 
used  for  any  costs  which  are  not 
disallowed  under  Office  of  Management 
and  Budget  Circular  A-87  (a  copy  of 
which  may  be  obtained  from  FNA)  and 
which  are  incurred  in  distributing 
donated  foods  to  households,  including 
determining  eligibility  of  recipients, 
except  for  the  purchase  cost  of  land  and 
buildings.  In  no  event  shall  such  funds 
be  used  to  pay  any  portion  of  any 
expenses  if  reimbursement  or  payment 
therefore  is  claimed  or  made  available 
from  any  other  Federal  source. 

[5]  Accounting  for  funds.  The 
distributing  agency  which  receives 
administrative  funds  under  this  section 
shall  establish  and  maintain  an  effective 
system  of  fiscal  control  and  accounting 
procedures.  The  accounting  procedures 
maintained  by  the  distributing  agency 
shall  be  such  as  to  accurately  reflect  the 
receipt,  expenditure  and  current  balance 
of  funds  provided  by  FNS.  The 
accounting  procedures  shall  also 
provide  for  segregation  of  costs 
specifically  identifiable  to  the  Food 
Distribution  Program  from  any  other 
costs  incurred  by  the  distributing 
agency.  Any  budget  revisions  by  the 
distributing  agency  which  require  the 
transfer  of  fimds  from  an  FNS  approved 
cost  category  to  another  shall  be  in 
accordance  with  the  budget  revision 
procedures  set  forth  in  Part  3015  and 
shall  be  approved  by  FNS  prior  to  any 
transfer  of  funds. 

(6)  Return,  reduction  and  reallocation 
of  funds,  (i)  FNS  may  require  the 
distribution  agency  to  return  prior  to  the 
end  of  the  Federal  fiscal  year  any  or  all 
unobligated  funds  received  under  this 
section,  and  may  reduce  the  amount  it 
has  apportioned  or  agreed  to  pay  to  the 
distributing  agency  if  FNS  determines 
that:  (A)  The  distributing  agency  is  not 
administering  the  Food  Distribution 
Program  in  accordance  with  its  plan  of 


operation  approved  by  FNS  and  the 
provisions  of  this  part;  (B)  The  amount 
of  funds  which  the  distributing  agency 
requested  from  FNS  is  in  excess  of 
actual  need,  based  on  reports  of 
ex]}enditure8  and  current  projections  of 
program  needs:  or  (C)  Circumstances  or 
conditions  justify  the  return, 
reallocation  or  transfer  of  funds  to 
accomplish  the  purpose  of  this  part 

(ii)  The  distributing  agency  shall 
return  to  FNS  within  90  days  following 
the  close  of  each  Federal  fiiscal  year  any 
funds  received  imder  paragraph  (e)  of 
this  section  which  are  unobligated  at 
that  time. 

(7)  Financial  reports.  The  distributing 
agency  shall  submit  quarterly  and 
annual  reports  to  FNS  on  Form  SF-269 
concerning  the  obligations,  expenditure 
and  status  of  funds  received  under  this 
section.  In  addition,  the  distributing 
agency  receiving  funds  under  paragraph 
(e)  of  this  section  shall  submit  any  other 
reports  in  such  form  as  may  be  required 
from  time  to  time  by  the  Department 

(f)  Records,  reports  and  audits.  The 
distributing  agency  shall  (1)  maintain, 
and  retain  for  three  years  from  the  close 
of  the  Federal  fiscal  year  to  which  they 
pertain,  complete  and  accurate  records 
of  all  amounts  received  and  disbursed 
under  paragraph  (e)  of  this  section,  (2) 
keep  such  accounts  and  records  as  may 
be  necessary  to  enable  FNS  to 
determine  whether  there  has  been 
compliance  with  this  section,  and  (3) 
permit  representatives  of  the 
Department  and  of  the  General 
Accounting  Office  of  the  United  States 
to  inspect  audit  and  copy  such  records 
and  accounts  at  any  reasonable  time. 

9250.47    Food  Distribution  Program  on 
Indian  Roaorvations. 

(a)  Distributing  agencies  which 
operate  a  food  distribution  program  on 
an  Indian  reservation  shall  comply  with 
the  provisions  set  forth  in  SS  250.1. 
250.2,  250.3,  250.10.  250.11,  250.12.  250.13 
(with  the  exception  of  paragraph  (d)(2)), 
§S  250.14.  250.15  and  250.30. 

(b)  In  addition  to  complying  with  the 
provisions  identified  in  paragraph  (a)  of 
this  section,  distributing  agencies  shall 
also  comply  with  the  provisions  set  forth 
in  Part  253,  Food  Distribution  Program 
on  Indian  Reservations. 

§250.4«    SctK>o(a  or  school  food 
suthorltias  and  commodity  achools. 

(a)  Distribution.  Schools  or  school 
food  authorities  which  participate  in  the 
National  School  Lunch  Program  or  as 
commodity  schools  under  Part  210  of 
this  chapter  or  the  School  Breakfast 
Program  under  Part  220  of  this  chapter 
are  eligible  to  receive  donated  foods. 
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The  distributing  agency  shall  distribute 
donated  foods  only  to  those  schools 
whose  eligibility  for  participation  in  the 
program  has  been  confinned  in  writing 
by  the  State  agency  or  FNSRO 
administering  the  applicable  program. 
Lists  of  participating  schools  which  have 
been  provided  to  the  distributing  agency 
by  the  administering  State  agency  or 
FNSRO  may  serve  as  written 
confirmation  of  eligibility.  Schools  or 
school  food  authorities  may  employ  food 
service  management  companies  to 
conduct  food  service  operations  in 
accordance  with  Section  250.12(c)  and 
Parts  210  and  220  of  this  chapter. 

(b)  Quantities  and  value  of  donated 
foods — (1)  Quantities.  Distribution  of 
donated  foods  to  school  which 
participate  in  the  National  School  Lunch 
Program  or  as  commodity  schools  under 
Part  210  shall  be  made  on  the  basis  of 
the  average  daily  number  of  meals  to  be 
served  which  meet  the  meal-type 
requirements  prescribed  in  the 
regulations  for  the  National  School 
Lunch  Program  under  Part  210  of  this 
chapter,  as  evidenced  by  the  most 
recent  written  caseload  factor 
information  provided  by  the 
administering  State  agency  or  FNSRO. 
The  distributing  agency  shall  develop  a 
system  to  review  and  update  caseload 
factor  information  by  June  30  and 
December  30  of  each  year. 

(2)  Value,  (i)  For  each  school  year, 
the  national  average  value  of  donated 
foods  to  be  made  available  to  States  for 
distribution  to  schools  participating  in 
the  National  School  Lunch  Program  (7 
CFR  Part  210),  or  where  applicable,  cash 
payments  in  lieu  thereof,  shall  not  be 
less  than  11  cents  for  each  lunch  and 
shall  be  adjusted  on  July  1, 1982.  and  on 
each  July  1  thereafter,  to  reflect  changes 
in  the  Price  Index  for  Food  Used  in 
Schools  and  Institutions  prescribed  by 
section  6{e)  of  the  National  School 
Lunch  Act,  as  amended.  These 
adjustments  shall  be  computed  to  the 
nearest  one-fourth  cent  and  shall  be 
made  effective  as  of  the  beginning  of 
each  school  year.  Not  less  than  75 
percent  of  the  food  distribution 
assistance  shall  be  in  the  form  of 
donated  foods,  (ii)  For  each  school  year, 
the  national  average  value  of  donated 
foods  to  be  provided  to  States  for 
distribution  to  commodity  schools  shall 
not  be  less  than  the  amount  specified  in 
paragraph  (b)(2)(i)  of  this  section,  plus 
an  amount  equal  to  the  national  average 
payment  established  under  section  4  of 
the  National  School  Lunch  Act  as 
amended,  for  each  lunch  served  by  such 
schools:  Provided,  however.  That  this 
amount  shall  be  reduced  to  the  extent 
that  FNS  provides  up  to  5  cents  per 


lunch  of  this  value  in  cash  in  lieu  of 
donated  foods  for  donated-food 
processing  and  handling  expenses  on 
behalf  of  such  schools,  in  accordance 
with  Part  240  of  this  chapter. 

(c)  Cash  in  lieu  of  donated  foods  fur 
schools.  Where  a  State  has  phased  out 
its  food  distribution  facilities  prior  to 
July  1. 1974,  such  State  may,  in 
accordance  with  Part  240  of  this  chapter, 
elect  to  receive  cash  payments  in  lieu  of 
donated  foods  for  use  in  school  lunch 
programs  which  participate  in  the 
National  School  Lunch  Program  under 
Part  210  of  this  chapter. 

(d)  Types  of  donated  foods  authorized 
for  donation.  Schools  or  school  food 
authorities  which  participate  in  the 
National  School  Lunch  Program  or  as 
commodity  schools  under  Part  210  of 
this  chapter  are  eligible  to  receive 
donated  foods  under  section  416,  section 
32,  section  709,  section  6  and  section  14. 
Schools  or  school  food  authorities  which 
participate  in  the  School  Breakfast 
Program  under  Part  220  are  eligible  to 
receive  donated  foods  under  section  416, 
section  32.  section  709  and  section  14. 

(e)  Refusal  of  donated  foods  by  school 
food  authorities.  (1)  Any  school  food 
authority  participating  in  food  service 
programs  under  the  National  School 
Lunch  Act.  as  amended,  may  refuse,  at 
the  time  they  are  offered,  donated  foods 
and  other  foods  offered  for  delivery  for 
lunches  in  any  school  year  if  such  foods 
cannot  be  used  effectively.  The  school 
food  authority  may  receive,  in  lieu  of  the 
refused  donated  foods,  other  donated 
foods  to  the  extent  that  they  are 
available  during  the  school  year: 
Provided,  however.  That  not  more  than 
20  percent  of  the  value  of  the  donated 
foods  offered  to  a  school  food  authority 
for  lunches  during  the  school  year  shall 
be  subject  to  replacement  with  other 
available  donated  foods  unless 
replacement  based  on  the  refusal  of 
more  than  20  percent  of  such  value  is 
feasible  and  practical. 

Prior  to  making  distribution  to  schools, 
distributing  agencies  shall  notify  each 
school  food  authority  of  its  right  to 
refuse  delivery  and  to  receive  other 
donated  foods,  if  available,  in  lieu  of 
those  refused.  Notification  of  donated 
food  refusal  rights  shall  be  provided  by 
means  of  a  letter  or  by  an  addenum  to 
the  agreement  required  by  Section 
250.12(b)  to  each  school  food  authority 
prior  to  the  beginning  of  each  school 
year. 

(2)  If  the  distributing  agency 
demonstrates  on  the  basis  of  existing 
records  that  it  is  maintaining  an 
effective  offer-and-acceptance  system 
as  defmed  in  S  250.3,  there  can  be  no 


refusal  of  donated  foods  as  provided  in 
paragraph  (e)(1)  of  this  section. 

(f)  Use  of  donated  foods  in  home 
economics  courses.  Schools  or  school 
food  authorities  receiving  donated  foods 
under  this  part  may  use  such  foods  for 
the  purpose  of  training  students  in  home 
economics,  including  college  students  if 
the  same  facilities  and  instructors  are 
used  for  training  both  high  school  and 
college  students  in  home  economics 
courses.  Home  economics  includes 
classes  in  general  home  economics,  food 
purchases,  nutrition,  food  preparation, 
cooking,  child  care  and  health. 

§250.49    Nonresidential  chlW  care 
institutions. 

(a)  Distribution.  The  distributing 
agency  shall  distribute  donated  foods 
only  to  those  nonresidential  child  care 
institutions  whose  eligibility  for 
participation  in  the  Child  Care  Food 
Program  has  been  confirmed  in  writing 
by  the  State  agency  or  FNSRO 
administering  the  program,  where 
applicable.  Lists  of  participating 
nonresidential  child  care  institutions 
which  have  been  prepared  by  the 
administering  State  agency  or  FNSRO 
may  ser\'e  as  written  confirmation  of 
eligibility.  Nonresidential  child  care 
institutions  may  employ  food  service 
management  companies  to  conduct  food 
service  operations  in  accordance  with 

§  250.12(c)  and  Part  226  of  this  chapter. 

(b)  Quantities  and  value  of  donated 
foods — (1)  Quantities.  Distribution  of 
donated  foods  to  nonresidential  child 
care  institutions  shall  be  made  on  the 
basis  of  the  average  daily  number  of 
lunches  and  suppers  to  be  ser\'ed  which 
meet  the  meal-type  requirements 
prescribed  in  the  regulations  for  the 
Child  Care  Food  Program  under  Part  226 
of  this  chapter,  as  evidenced  by  the 
most  recent  written  caseload  factor 
information  provided  by  the 
administering  State  agency  or  FNSRO. 
The  distributing  agency  shall  develop  a 
system  to  review  information  by  June  30 
and  December  30  of  each  year. 

(2)  Value.  For  each  school  year,  the 
national  average  value  of  donated  foods 
to  be  made  available  to  States  for 
distribution  to  nonresidential  child  care 
institutions,  or  cash  payments  in  lieu 
thereof,  shall  not  be  less  than  11  cents 
for  each  lunch  and  supper  and  shall  be 
adjusted  on  July  1. 1982,  and  on  each 
July  1  thereafter,  to  reflect  changes  in 
the  Price  Index  for  Food  Used  in  Schools 
and  Institutions  prescribed  by  section 
6(e)  of  the  National  School  Lunch  Act, 
as  amended.  These  adjustments  shall  be 
computed  to  the  nearest  one-fourth  cent 
and  shall  be  made  effective  at  the 
beginning  of  each  school  year. 
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(c)  Cash  in  lieu  of  donated  foods.  In 
accordance  With  Part  240  of  this  chapter. 
State  agencies  may  elect  to  receive  cash 
payments  in  lieu  of  donated  foods  for 
use  by  institutions  which  participate  in 
the  Child  Care  Food  Program  under  Part 
226  of  this  chapter. 

(d)  Types  of  donated  foods  authorized 
for  donations.  Nonresidential  child  care 
institutions  which  participate  in  the 
Child  Care  Food  Program  under  Part  226 
of  this  chapter  are  eligible  to  receive 
donated  foods  under  section  416,  section 
32.  section  709,  section  6  and  section  14. 

§  250,50    Service  Institutions. 

(a)  Distribution.  The  distributing 
agency  shall  distribute  donated  foods 
only  to  those  service  institutions  whose 
eligibility  to  receive  donated  foods  for 
use  in  the  Summer  Food  Service 
Program  under  Part  225  of  this  chapter 
has  been  conrirmed  in  writing  by  the 
State  agency  or  FNSRO  administering 
the  program,  where  applicable.  Lists  of 
participating  service  institutions  which 
have  been  prepared  by  the 
administering  State  agency  or  FNSRO 
may  serve  as  written  confirmation  of 
eligibility.  Service  institutions  may 
employ  food  ser\'ice  management 
companies  to  conduct  food  service 
operations  in  accordance  with  Section 
250.12(c)  and  Part  225  of  this  chapter. 

(b)  Quantities  and  value  of  donated 
foods.  Distribution  of  donated  foods  to 
ser\'ice  institutions  shall  be  made  on  the 
basis  of  the  average  daily  number  of 
meals  to  be  served  which  meet  the  meal- 
type  requirements  prescribed  in  the 
regulations  for  the  Summer  Food  Service 
Program  for  Children  under  Part  225  of 
this  chapter  as  evidenced  by  the  most 
recent  written  caseload  factor 
information  provided  by  the  State 
agency  or  FNSRO  administering  the 
program  by  April  30  of  each  year. 

(c)  Types  of  donated  foods  authorized 
for  donation.  Service  institutions  which 
participate  in  the  Summer  Food  Service 
Program  for  Children  under  Part  225  of 
this  chapter  are  eligible  to  receive 


donated  foods  under  section  416,  section 
32,  section  709.  and  section  14. 

§  250.51    Special  Supplemental  Food 
Program  for  Women,  Infants,  and  Children. 

(a)  Distribution.  At  the  request  of  the 
State  agency  responsible  for 
administering  the  Special  Supplemental 
Food  Program  for  Women.  Infanta,  and 
Children  (WIC  Program)  under  Part  246 
of  this  chapter  and  with  approval  of  the 
Department,  donated  foods  may  be 
made  available  for  distribution  to 
program  participants.  In  instances  when 
donated  foods  are  made  available.  State 
agencies  shall  pay  the  Department  using 
funds  allocated  to  the  State  for  the  WIC 
Program  for  those  donated  foods  which 
are  provided  to  participants  as  part  of 
the  food  package.  Donated  fooc^  which 
are  provided  to  participants  in  addition 
to  the  quantities  authorized  for  the  food 
package  will  be  made  available  to  the 
State  agency  free  of  chai^ge. 

(b)  Quantities  and  value  of  donated 
foods.  Distribution  of  donated  foods  to 
State  agencies  for  the  WIC  Program 
shall  be  made  on  the  basis  of  each  State 
agency's  quarteriy  estimate  of  need. 

(c)  Types  of  donated  foods  authorized 
for  donation.  State  agencies 
participating  in  the  Special 
Supplemental  Food  Program  for  Women. 
Infants,  and  Children  under  Part  246  of 
this  chapter  are  eligible  to  receive 
donated  foods  urtder  section  416  and 
section  32. 

Sul>part  E— Wh«r«  to  Obtain 
Information 

§  250.60    Program  Information. 

Interested  persons  desiring 
information  concerning  the  program  may 
make  written  request  to  the  following 
Regional  Offices: 

(a)  Northeast  Region,  Food  and 
Nutrition  Service,  USD  A,  33  North 
Avenue,  Burlington,  Massachusetts 
01803,  for  the  following  States: 
Connecticut,  Maine,  Massachusetts, 


New  Hampshire.  New  Yoric  Rhode 
Island,  and  Vermont 

(b)  Mid-Atlantic  Region.  Food  and 
Nutrition  Service,  USDA,  Mercer 
Corporate  Park.  Corporate  Blvd,  CN 
02150.  Trenton.  New  Jersey  0B650,  for 
the  following  States:  Delaware,  District 
of  Columbia,  Maryland.  New  Jersey. 
Pennsylvania.  Puerto  Rico,  Vii^ginia, 
Virgin  Islands,  and  West  Vii^ginia. 

(c)  Southeast  Region,  Food  and 
Nutrition  Service.  USDA,  1100  Spring 
Street.  N'W,  Atlanta.  Georgia  30387.  for 
the  following  States:  Alabama,  Florida. 
Georgia.  Kentucky.  Mississippi.  North 
Carolina,  South  Carolina,  and 
Tennessee. 

(d)  Midwest  Region,  Food  and 
Nutrition  Service.  USDA.  50  East 
Washington  Street  Chicago,  Illinois 
60602,  for  the  following  States:  Illinois. 
Indiana.  Michigan.  Minnesota.  Ohio,  and 
Wisconsin. 

(e)  Mountain  Plains  Region,  Food  and 
Nutrition  .Service.  USDA,  2420  West  26tb 
Avenue.  Room  400-D.  Denver.  Colorado 
80211.  for  the  following  Stales: 
Colorado,  Iowa,  Kansas,  Missouri. 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 

(f)  Southwest  Region.  Food  and 
Nutrition  Service,  USDA.  1100 
Commerce  Street.  Room  5-C-30,  Dallas. 
Texas  75202.  for  the  following  States: 
Arkansas.  Louisiana,  New  Mexico. 
Oklahoma  and  Texas. 

(g)  Western  Region,  Food  and 
Nutrition  Service.  USDA,  550  Kearney 
Street,  Room  400.  Sao  Francisco. 
California  94108  for  the  following  States: 
Alaska.  American  Samoa.  Arizona, 
California,  Guam.  Hawaii,  Idaho. 
Nevada.  Oregon.  Trust  Territory,  and 
Washington. 

(Catalog  of  Federal  DomesHc  Assistance  No. 
10.550) 

Dated:  August  12. 196S. 
Robert  E.  Leaid. 
Administrator. 

(PR  Doc.  65-19594  Filed  »-ld-S5;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  884 
(Docktt  No.  B4N-0375) 

ObstetrlcamSynecological  Devices; 
Premarlcet  Approval  of  the 
Contraceptive  Intrauterine  Device 
(lUD)  and  Introducer 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule;  opportunity  to 
request  change  in  classification. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  Filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  product  development 
protocol  (PDF)  for  the  contraceptive 
intrauterine  device  (lUD)  and 
introducer,  a  medical  device.  The 
agency  also  is  summarizing  its  proposed 
findings  on  (1)  the  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  statute's  approval 
requirements,  and  (2)  the  benefits  to  the 
public  from  the  use  of  the  device.  In 
addition,  FDA  is  announcing  an 
opportunity  for  interested  persons  to 
request  the  agency  to  change  the 
classification  of  the  device  based  on 
new  information. 

DATES:  Comments  by  October  18, 1985; 
requests  for  change  in  classification  by 
September  3, 1985. 

ADDRESS:  Written  comments  or  requests 
for  a  change  in  classification  are  to  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Room  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raju  G.  Kammula.  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring,  MD 
20910,  301^27-7555. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c)  requires  the  classification  of 
medical  devices  into  one  of  three 
regulatory  classes:  class  I,  general 
controls;  class  H,  performance 
standards;  or  class  IH,  premarket 
approval.  As  a  general  rule,  devices  that 
were  on  the  market  before  May  28, 1976. 
the  date  of  enactment  of  the  Medical        ' 
Device  Amendments  of  1976  (the 
amendments)  (Pub.  L.  94-295),  and 
devices  marketed  on  or  after  that  date 


that  are  substantially  equivalent  to  such 
devices,  have  been,  or  are  being, 
classified  by  FDA.  For  the  sake  of 
convenience,  this  preamble  refers  to 
both  the  devices  that  were  on  the 
market  before  May  28. 1976.  and  the 
substantially  equivalent  devices  that 
were  marketed  on  or  after  that  date  as 
"preamendments  devices. " 

Sections  501(f).  513.  and  515(b)  of  the 
act  (21  U.S.C.  351(f).  360c,  and  360e(b)), 
taken  together,  establish  a  general 
requirement  that  a  preamendments 
device  that  FDA  has  classified  into  class 
III  is  subject,  in  accordance  with  section 
515  of  the  act.  to  premarket  approval.  As 
an  alternative  procedure  for  premarket 
approval,  section  515(f)  of  the  act 
provides  for  development  of  a  PDF,  the 
last  stage  of  which  is  for  FDA  to  declare 
that  the  PDF  has  been  completed.)  A 
preamendments  class  III  device  may  be 
commercially  distributed  without  a  filed 
PMA  or  a  notice  of  completion  of  a  PDP 
until  90  days  after  FDA's  promulgation 
of  a  final  rule  requiring  premarket 
approval  for  the  device.  Also,  such  a 
device  is  exempt  from  the 
investigational  device  exemption  (IDE) 
regulations  (21  CFR  Part  812)  until  the 
date  stipulated  by  FDA  in  the  final  rule 
requiring  premarket  approval  for  that 
device.  A  device  that  was  not  in 
commerical  distribution  before  May  28. 
1976,  or  that  has  not  been  found  by  FDA 
to  be  substantially  equivalent  to  such  a 
device,  is  required  to  have  an  approved 
PMA  or  a  declared  completed  PDP  in 
effect  before  it  may  be  marketed. 

Section  515(b)(2)(A)  of  the  act 
provides  that  a  proceeding  for  the 
promulgation  of  a  final  rule  to  require 
premarket  approval  shall  be  initiated  by 
publication  of  a  notice  of  proposed 
rulemaking  containing  (1)  the  proposed 
rule,  (2)  proposed  findings  with  respect 
to  the  degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  have  an 
approved  PMA  or  a  declared  completed 
PDP  and  the  benefit  to  the  public  from 
use  of  the  device.  (3)  an  opportunity  for 
the  submission  of  comments  on  the 
proposed  rule  and  the  proposed  findings, 
and  (4)  an  opportunity  to  request  a 
change  in  the  classification  of  the  device 
based  on  new  information  relevant  to 
the  classification  of  the  device. 

Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  wiUiin  15  days  of  the  publication 
of  the  notice,  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  either 
denying  the  request  or  announcing  its 
intent  to  initiate  a  proceeding  to 
reclassify  the  device  under  section 


513(e)  of  the  act.  If  FDA  does  not  initiate 
such  a  proceeding,  section  515(b)(3)  of 
the  act  provides  that  FDA  shall,  after  the 
close  of  the  comment  period  on  the 
proposed  rule  and  consideration  of  any 
comments  received,  promulgate  a  Hnal 
rule  to  require  premarket  approval,  or 
publish  a  notice  terminating  the 
proceeding.  If  FDA  terminates  the 
proceeding.  FDA  is  required  to  initiate  a 
proceeding  to  reclassify  the  device 
under  section  513(e)  of  the  act.  unless 
the  reason  for  termination  is  that  the 
device  is  a  banned  device  under  section 
516  of  the  act  (21  U.S.C.  360f). 

If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  final, 
section  501(f)  of  the  act  mandates  that  a 
PMA  or  a  notice  of  completion  of  a  PDP 
for  any  such  device  be  filed  within  90 
days  of  the  date  of  promulgation  of  the 
final  rule,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  If  a  PMA  or  notice  of  completion 
of  a  PDP  for  such  a  device  is  not  filed  by 
the  later  of  the  two  dates,  commercial 
distribution  of  the  device  is  required  to 
cease.  The  device  may.  however,  be 
distributed  for  investigational  use  if  the 
manufacturer,  importer,  or  other  sponsor 
of  the  device  complies  with  the  IDE 
regulations.  If  a  PMA  or  notice  of 
completion  of  a  PDP  has  not  been  filed, 
and  there  is  not  any  DDE  in  effect,  the 
device  is  deemed  to  be  adulterated 
within  the  meaning  of  section 
501(f)(1)(A)  of  the  act.  and  subject  to 
seizure  and  condemnation  under  section 
304  of  the  act  (21  U.S.C.  334).  Shipment 
of  the  device  in  interstate  commerce  will 
be  subject  to  injunction  under  section 
302  of  the  act  (21  U.S.C.  332).  and  the 
individuals  responsible  for  such 
shipment  will  be  subject  to  prosecution 
under  section  303  of  the  act  (21  U.S.C. 
333). 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  promulgation 
of  a  final  rule  within  which  an 
application  or  notice  is  required  to  be 
filed.  The  House  Report  on  the 
amendments  states  that  "the  thirty 
month  'grace  period'  afforded  after 
classification  of  a  device  into  class  III 
*  *  *  is  sufficient  time  for 
manufacturers  and  importers  to  develop 
the  data  and  conduct  the  investigations 
necessary  to  support  an  application  for 
premarket  approval."  H.  Rept.  94-853. 
94th  Cong.,  2d  Sess.  42  (1976). 

Classification  of  the  Contraceptive 
Intrauterine  Device  (lUD)  and  Introducer 

In  the  Federal  Register  of  February  26. 
1980  (45  FR  12711),  FDA  issued  a  final 
rule  (21  CFR  884.5360)  classifying  the 
lUD  and  introducer  into  class  III.  The 
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preamble  to  the  proposal  to  classify  the 
device  (44  FR  19959;  April  3, 1979) 
included  the  recommendation  of  the 
Obstethcs-Gynecology  Devices  Panel 
(formerly  the  Obstetrical  and 
Gynecological  Device  Classification 
Panel)  (the  Panel),  an  FDA  advisory 
committee,  regarding  the  classification 
of  the  device.  The  Panel's 
recommendation  included  a  summary  of 
the  reasons  the  device  should  be  subject 
to  premarket  approval  and  identified 
certain  risks  to  health  presented  by  the 
device.  The  Panel  also  recommended 
under  section  513(c)(2)(A)  of  the  act  that 
a  high  priority  for  the  application  of 
section  515  of  the  act  be  assigned  to  the 
lUD  and  introducer.  The  preamble  to  the 
final  rule  classifying  the  device  advised 
that  the  date  by  which  a  PMA  for  the 
device  (or  notice  of  completion  of  a  PDP) 
could  be  required  was  September  30, 
1982,  or  90  days  after  promulgation  of  a 
rule  requiring  premarket  approval  for 
the  device,  whichever  occurred  later. 

In  the  Federal  Register  of  September 
6. 1983  (48  FR  40272),  FDA  puublished  a 
notice  of  intent  to  initiate  proceedings  to 
require  premarket  approval  of  13 
preamendments  class  III  devices 
assigned  a  high  priority  by  FDA  for  the 
application  of  premarket  approval 
requirements.  Among  other  things,  the 
notice  describes  the  factors  FDA  takes 
into  account  in  establishing  priorities  for 
initiating  proceedings  under  section 
515(b)  of  the  act  for  promulgating  final 
rules  requiring  that  preamendments 
class  III  devices  have  approved  PMA's 
or  declared  completed  PDP's.  Using 
these  factors.  FDA  has  determined  that 
the  lUD  and  introducer,  identified  in 
§  884.5360(a),  has  a  high  priority  for 
initiating  a  proceeding  to  require 
premarket  approval.  Accordingly,  FDA 
is  commencing  a  proceeding  under 
section  515(b)  of  the  act  to  require  that 
the  lUD  and  introducer  have  an 
approved  PMA  or  a  PDP  that  has  been 
declared  completed. 

Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  the  lUD 
and  introducer  within  90  days  after 
promulgation  of  any  final  rule  based  on 
this  proposal.  An  applicant  whose 
device  was  in  commercial  distribution 
before  May  28, 1976.  or  has  been  found 
by  FDA  to  be  substantially  equivalent  to 
such  a  device,  will  be  permitted  to 
continue  marketing  the  lUD  and 
introducer  during  FDA's  review  of  the 
PMA  or  notice  of  completion  of  the  PDP. 
FDA  intends  to  review  any  PMA  for  the 
device  within  180  days,  and  any  notice 
of  completion  of  a  PDP  for  the  device. 
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within  90  days  of  the  date  of  filing.  FDA 
cautions  that  under  section 
515(d)(l)(B){i)  of  the  act  FDA  may  not 
enter  into  an  agreement  to  extend  the 
review  period  for  a  PMA  unless  the 
agency  finds  that  "*  *  *  the  continued 
availability  of  the  device  is  necessary 
for  the  public  health." 

FDA  intends  that,  under  S  812.2(d).  the 
preamble  to  any  final  rule  based  on  this 
proposal  will  stipulate  that  as  of  the 
date  on  which  a  PMA  or  a  notice  of 
completion  of  a  PDP  is  required  to  be 
filed,  the  exemptions  in  S  812.2(c)  (1) 
and  (2)  from  the  requirements  of  the  IDE 
regulations  for  preamendments  class  III 
devices  will  cease  to  apply  to  any  lUD 
and  introducer  (1)  which  is  not  legally 
on  the  market  on  or  before  that  date  or 
(2)  which  is  legally  on  the  market  on  or 
before  that  date  but  for  which  a  PMA  or 
notice  of  completion  of  a  PDP  is  not  filed 
by  that  date,  or  for  which  PMA  approval 
has  been  denied  or  withdrawn. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  for  the  lUD  and  introducer  is  not 
filed  with  FDA  within  90  days  after  the 
date  of  promulgation  of  any  final  rule 
requiring  premarket  approval  for  the 
device,  commercial  distribution  of  the 
device  will  be  required  to  cease.  The 
device  may  be  distributed  for 
investigational  use  only  if  the 
requirements  of  the  IDE  regulations 
regarding  significant  risk  devices  are 
met.  The  requirements  for  significant 
risk  devices  include  submitting  an  IDE 
apphcation  to  FDA  for  its  review  and 
approval.  An  approved  IDE  is  required 
to  be  in  e^ect  before  an  investigation  of 
the  device  may  be  initiated  or 
continued.  FDA.  therefore,  cautions  that 
IDE  applications  should  be  submitted  to 
FDA  at  least  30  days  before  the  end  of 
the  90-day  period  to  avoid  interrupting 
investigations. 

Description  of  Device 

The  lUD  is  a  device  used  to  prevent 
pregnancy.  The  device  is  placed  high  in 
the  uterine  fundus  with  a  string 
extending  from  the  device  through  the 
cervical  os  into  the  vagina.  An 
introducer  is  considered  part  of  the 
device.  This  generic  type  of  de\ice  does 
not  include  lUD's  that  function  by  drug 
activity  and  therefore  achieve  their 
intended  purpose  through  chemical 
action;  such  lUD's  are  subject  to  the 
new  drug  provisions  of  the  act. 

The  proposed  rule  to  require 
premarket  approval  of  lUD's  and 
introducers  applies  only  to  the  lUD's 
and  introducers  that  were  being 
commercially  distributed  before  May  28, 
1976.  and  to  devices  introduced  into 
commercial  distribution  since  that  date 
that  have  been  found  to  be  substantially 
equivalent  to  such  lUD's.  The  two  lUD's 


that  currently  meet  these  criteria  and 
are  therefore  subject  to  this  proposed 
rule  are  the  Lippes  Loop  (manufactured 
by  Ortho  Pharmaceutical  Corp.,  Rariton. 
NJ  08869).  and  the  Saf-T-Coil 
(manufactured  by  Julius  Schmid.  Inc.. 
Little  Falls.  NJ  07424.  but  not  currently 
being  marketed).  Each  of  these  devices 
is  linear  in  design  and  is  made  of  plastic 
materials.  Based  on  the  similarity  in 
design  and  materials  and  the  available 
published  scientific  evidence,  FDA 
believes  that  the  risks  associated  with 
these  devices  have  been  demonstrated 
to  be  relatively  similar. 

Proposed  Findings  With  Respect  to 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
act.  FDA  is  publishing  its  proposed 
findings  regarding  (1)  the  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
lUD  and  introducer  to  have  an  approved 
PMA  or  a  declared  completed  PDP  and 
(2)  the  benefits  to  the  public  from  the 
use  of  the  device. 

Degree  of  Risk 

In  response  to  increased  incidence  of 
septic  spontaneous  abortions  associated 
with  the  Dalkon  Shield,  in  October  1974, 
FDA's  ad  hoc  Obstetrics  and 
Gynecology  Advisory  Committee 
(composed  of  the  then  Panel  on  Review 
of  Obstetrical  and  Gynecological 
Devices  and  the  Obstetrics  and 
Gynecology  (Drugs)  Advisory 
Committee),  after  an  open  hearing  and 
review  of  all  available  data,  concluded 
that  lUD's  have  been  shown  by 
extensive  use  and  studies  to  be  a 
relatively  safe  and  reliable  means  of 
contraception  and  that  they  compare 
favorably  with  the  standard  in  this  field. 
namely  oral  contraceptives  (Ref.  47). 
Nevertheless,  the  ad  hoc  committee  also 
stated  that  limited  data  on  lUD's  suggest 
that  certain  serious  hazards  related  to 
lUD  use  may  exist  The  ad  hoc 
committee  concluded,  therefore,  that  the 
potential  hazards  of  all  IlTD's  should  be 
evaluated. 

In  1979,  the  Panel  considered  the 
appropriate  classification  of  the  lUD. 
After  reviewing  all  available  literature 
on  lUD's  the  Panel  recommended  that 
the  device  be  classified  into  class  III  (44 
FR  19960;  April  3. 1979).  The  Panel  based 
its  recommendation,  in  part,  on  its 
conclusion  that  the  safety  and 
effectiveness  of  the  device  depends  on 
its  design  and  that  it  is  not  possible  to 
establish  an  adequate  performance 
standard  for  this  generic  type  of  device. 
The  Panel  also  identified  several  risks  to 
health  associated  with  the  use  of  this 
device.  Since  that  time,  FDA  has 
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evaluated  the  risks  sssocisted  with  lUD 
use.  FDA  now  believes  that  the 
folhnvmg  are  significant  risks 
associated  wtth  the  use  of  the  Lippes 
Loop  and  the  Saf-T-Coil: 

Pelvic  inflammatory  disease  fPID). 
One  of  the  most  serious  complicatiaM  of 
the  use  of  an  iUD  is  mfection  of  the 
internal  female  reproductive  organs, 
commonly  described  by  the  term  "pelvic 
inflammatory  disease"  (PiD)  (Refs.  4. 5, 
14.  25.  45.  md  48).  The  risk  of  PiD  is 
higher  among  IUD  users,  not  only 
immediately  after  insertion,  but  also  for 
as  long  as  the  IUD  remains  in  place 
(Refs.  4.  26,  and  48).  The  risk  of  PID  for 
IUD  users  is  1.6  to  9.3  times  higher  than 
for  nonusers  (Ref.  6).  Also,  it  has  been 
suggested  that  the  risk  of  PID  is  much 
higher  in  women  with  a  history  of 
previous  PID  and  those  who  have  more 
than  one  sex  partner  or  those  who 
frequently  change  partners  (Ref.  31).  The 
common  sequel  of  PID  includes  loss  of 
reproductive  functions,  increased 
incidence  of  ectopic  pregnancy,  and 
death  (Ref.  20). 

A  wide  variety  of  microorganisms  are 
implicated  as  causative  agents  for  PID 
(Refs.  10. 14. 16.  20.  and  49).  Both 
gonococcal  and  nongonococcal 
organisms  have  been  isolated  from  PID 
patients.  In  addition.  Chlamydia 
trachomatis  organisms  have  also  been 
implicated  as  noajor  causative  agents  in 
acute  salpingitis  nief.  19). 

Recently  there  has  been  an  increase  in 
the  number  of  reports  of  Actinomyces 
israelii,  an  anerobic  organism,  mfecting 
the  female  genital  tract,  particularly  in 
women  using  an  IUD.  PID  caused  by 
Actinomyces  israelii  is  clinicially 
indistinguishable  from  other  forms  of 
PID  (Refs.  9,  21,  22.  and  37).  Pelvic 
actinomycosis  is  a  chronic  progressive 
disease  affecting  the  fallopian  tubes, 
ovaries,  and  uterus  (Refs.  3a  39,  and  43). 
The  onset  of  this  disease  is  usually 
insidious  and  clinical  symptoms  may  be 
absent  antil  tubal  rnvolveraent.  If  the 
infection  is  unrecognized  or 
inadequately  treated  loss  of  fertility 
may  result  and.  in  certain  cases,  the 
infection  may  be  fatal  (Ref.  28).  Of 
particular  cortcern  is  the  recent 
observation  that  actinomyces  organisms 
are  found  more  frequently  in  the  genital 
tracts  of  women  who  have  used  iUD*8 
for  many  years  than  in  the  genital  tracts 
of  short-term  users  (Ref.  6). 

Tubal  infertility.  Recent  studies  (Refs. 
51  and  52)  show  that  IUD  use  increases 
the  risk  of  acute  PfD  leading  to  tubal 
infertihty.  The  risk  of  infertility  varied 
with  the  tjrpe  of  IUD  used. 

Deling  et  aL  studied  the  association 
between  IUD  ne  and  tubal  infertility  by 
interviewing  159  milligravid  wooen  with 
tubal  infertility  to  determine  their  prior 


IUD  use  (Ref.  52).  Th«r  responses  were 
compared  with  those  of  a  matched  group 
of  women  each  of  whom  conceived  her 
first  child  at  the  time  the  infertile 
women  started  trying  to  become 
pregnant.  These  authors  found  that  the 
risk  of  primary  tube?  mfertrlity  in 
women  who  ever  had  used  any  IUD  was 
2.6  times  that  in  women  who  never  had 
used  an  fUD.  The  relative  risk 
associated  with  the  use  of  the  Dalkon 
Shield  was  found  to  be  6.8  compared 
with  3.2  for  the  Lippes  Loop  or  Saf-T- 
Coil  and  1.9  for  copper-containing  (drug) 
lUD's. 

DaHng  et  al.  also  found  that  a  history 
of  lUD-related  PID  was  associated  with 
a  relative  risk  of  3.0  for  tubal  infertility 
when  compared  with  the  risk  in  women 
who  never  had  used  an  IUD  and  who 
did  not  have  a  history  of  PID.  Farther, 
they  fooid  that  the  relative  risk  of  tubal 
infertility  associated  with  an  IUD  in 
women  who  did  not  have  a  history  of 
PID  either  before  or  after  IUD  use  was 
2.6  when  compared  with  the  risk  in 
women  who  never  had  used  an  IUD  and 
who  ^A  not  have  a  history  of  PfD.  The 
authors  conehided  that  their 
observations  suggest  that  the  absence  of 
pelvic  inflammatory  symptoms  cannot 
be  relied  on  to  hidicate  that  a 
nulliparous  woman  who  is  using  an  RJD 
is  not  at  increased  risk  of  tubal 
infertihty. 

Cramer,  et  al.  stwfied  the  association 
between  IUD  use  and  PID  by  comi>aring 
the  contraceptive  histories  of  A,\S5 
white  women,  of  whom  283  were 
nulhparoos  women  with  primary  tubal 
infertility,  69  women  with  secondary 
tubal  infertility,  and  3,833  women 
admitted  for  delivery  (Ref.  51).  The 
authors  found  the  relative  risk  of  tubal 
infertility  associated  with  the  use  of  any 
IUD  before  a  first  live  birth  was  2.0 
times  that  in  women  who  never  bad 
used  an  IUD.  Users  of  the  Dalkon  Shield 
only  had  a  relative  risk  of  3.3.  Women 
who  used  die  Lfppea  Loop  or  Saf-T-Coil 
only  had  a  relative  risk  of  2.9  and 
women  who  used  copper-containing 
lUD's  had  a  relative  risk  of  1.6.  In 
addition,  these  authors  reported  that 
there  was  not  an  increased  risk  of  tubal 
infertility  among  women  who  used  any 
type  of  IUD  and  who  reported  having 
only  one  sexual  partner. 

Perforation.  Uterine  perforation  is  the 
most  serious  complication  associated 
with  IUD  insertion.  Most  perforations 
are  believed  to  occur  at  the  time  of 
insertion.  The  reported  incidence  of 
uterine  perferations  for  all  lUD's 
including  Lippes  Loop  and  Saf-T-Coi? 
varies  from  0.0  to  8.7  per  1,000  insertions 
(Refs.  23,  38.  artA  50);  although  less 
frequent,  partial  perforation  may  also 
occur  aA  the  time  of  insertion.  In  this 


situation,  the  IUD  may  remain  in  the 
same  relative  position  or  it  may 
ultimately  pass  completely  beyond  the 
confines  of  the  uterus  causing  foreign 
body  reactions,  peritonitis,  adhesions, 
and  intestinal  obstruction  (Re£i.  1  and 
33). 

A  number  of  factors  are  related  to  the 
causation  and  frequency  of  perforation. 
Primary  among  these  is  the  skill  of  the 
individual  doing  the  insertion  (Refs.  36 
and  38).  Both  the  level  of  training  and 
the  amount  of  experience  have 
repeatedly  been  shown  to  be  inversely 
related  to  the  perforation  rate  (Refs.  1 
and  33). 

A  number  of  anatomical 
abnormalities  have  been  associated 
with  an  increased  perforation  rate  and 
may  be  considered  as  relative 
contraindications.  These  include  sharply 
anteflexed  or  retro  verted  positions  of 
the  uterus,  severe  cervical  stenosis, 
certain  congenital  uterine  abnormalities, 
and,  according  to  soBoe  investigators, 
involution  during  the  early  postpartum 
period  (Refs.  1.  7,  8.  and  11). 

Pregnancy.  Pregnancy  may  occur 
either  after  an  unnoticed  expulsion  w 
with  the  device  still  in  place. 
Pregnancies  occurring  with  an  IUD  in 
situ  have  been  reported  in  the  uterus, 
fallc^ian  tubes,  and  ovaries  (Refs.  12.  33^ 

34,  and  35).  For  many  years  it  was 
believed  that  the  use  of  an  IUD  did  not 
increase  the  incidence  of  extrauterme 
pregnancy  (Refs.  27.  41,  and  46). 
However,  there  are  new  data  suggesting 
that  the  use  of  lUD's  is  associated  with 
an  increased  risk  of  ectopic  pregnancy 
and  this  increased  incidence  of  ectopic 
gestations  may  be  related  to  the 
increased  frequency  of  PiD  in  IUD  users 
(Refs.  2. 13, 15. 33. 42.  and  45).  The  risk 
of  uterine  and  ectopic  pregnancies 
associated  with  the  use  erf  the  lippes 
Loop  and  the  Saf-T-Coil  has  been 
demonstrated  to  be  similar  (Ref.  35).  The 
risk  of  midtrimester  fetal  loss  increases 
tenfold  when  the  pregnancy  occurs  with 
an  IUD  in  situ  (Refs.  17  and  18).  Also, 
pregnancy  with  an  IUD  in  situ  increases 
the  riric  of  septic  midtrimester  abortion 
endangering  the  bfe  of  the  user  (Refs.  34. 

35,  and  47). 

Bleeding  and  pain.  These  side  effects 
appear  to  be  related  in  general  to  the 
size,  shape,  and  position  of  the  device 
relative  to  tfie  size  and  shape  of  the 
uterine  cavity  (Ref.  24).  Also,  they  have 
been  found  to  depend  to  some  degree 
upon  the  particular  material  of  which 
the  device  is  made  (Rel  18). 

The  bleeding  associated  With  the  IUD 
may  be  intermenstrual  but  more  often 
occurs  as  an  increase  fn  menstrual  flow. 
It  is  most  common  in  the  early  months  of 
use,  often  subsiding  over  a  variable 
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period  of  time.  It  is  believed  to  be  due 
either  to  direct  erosion  into  the 
endometrium  by  the  device  or  to  a 
generalized  increase  in  vascularity  of 
the  entire  endometrium  which  leads  to 
localized  hemorrhage  or,  perhaps,  to 
both  (Ref.  40). 

Bleeding  and  pain  occurring  together 
have  produced  lUD  removal  rates 
varying  from  4.0  to  14.7  per  100  women 
users  (Ref.  33).  However,  the  removal 
rates  due  to  cramping  or  bleeding 
associated  with  the  same  device  vary 
widely  from  one  study  to  another  (Refs. 
3  and  29).  The  removal  rates  due  to 
bleeding/cramping  range  between  9  to 
12  for  Lippes  Loop  and  4  to  15  for  Saf-T- 
Coil  per  100  women  users  (Ref.  33).  The 
most  serious  problem  that  may  result 
from  increased  blood  loss  is  iron- 
deficiency  anemia.  However,  recently,  a 
case-control  study  of  almost  4,000 
women  found  that  lUD  users  were  at  no 
greater  risk  of  being  hospitalized  for 
severe  vaginal  bleeding  than  women 
using  barrier  methods  or  no 
contraceptive  method.  Among  those 
hospitalized  for  heavy  bleeding,  those 
who  were  anemic  were  no  more  likely  to 
use  lUD's  than  those  who  were  not 
anemic  (Ref.  35). 

Expulsion.  lUD's  are  most  likely  to  be 
expelled  during  the  first  month  of  use 
and  particularly  during  the  first  post- 
insertion  menstruation  (Ref.  33).  The 
frequency  of  expulsion  with  various 
devices  ranges  from  0.7  to  19.3  per  100 
women  users  (Ref.  33).  The  expulsion 
rates  for  both  Ijppes  Loop  and  Saf-T- 
Coil  range  between  7.3  to  19.3  per  100 
women  users  (Ref.  33).  However, 
expulsion  rates  tend  to  decline  with 
increasing  age,  parity,  and  successive 
months  of  use  (Refs.  3  and  33). 
Expulsion  can  be  complete  or  partial.  If 
complete  expulsion  of  the  lUD  goes 
unnoticed,  it  places  the  woman  at  risk  of 
pregnancy.  The  same  applies  to  a  partial 
displacement  or  expulsion  into  the  lower 
uterine  segment.  Partial  displacement 
may  also  result  in  an  increased  risk  of 
ascending  uterine  infection  from  the 
vagina  (Ref.  44). 

Benefits  of  the  Device 

The  latest  study  of  contraceptive 
effectiveness  showed  an  lUD  failure  rate 
of  4.2  per  100  married  women  aged  15  to 
44.  The  failure  rate  was  much  lower 
among  women  who  were  in  their  30's 
and  who  were  careful  in  checking  for 
expulsion.  In  women  using  lUD's  to 
delay  or  space  pregnancy,  the  failure 
rate  was  5.6  percent  (Ref.  34).  The 
contraceptive  effectiveness  of  all  lUD's. 
including  lUD's  that  function  by  drug 
activity,  is  roughly  equal.  In  comparative 
studies,  pregnancy  rates  for  the  loops 
and  copper  devices  are  within  the  same 


range— from  0  to  3.8  per  100  women  at  1 
year  after  insertion  (Ref.  34).  In  the 
United  States,  lUD's  are  somewhat  less 
effective  than  oral  contraceptives  and 
sterili;Eation,  but  more  effective  than 
barrier  methods  (Table  I). 

Table  I.— Effectiveness  of  Various 
Contraceptive  Methods  ' 
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The  primary  advantage  of  lUD's  is 
that  the  effectiveness  of  the  device  does 
not  entirely  depend  on  specific  actions 
of  the  user  (use  effectiveness)  such  as 
taking  the  pill  every  morning  or  using  a 
barrier  method  of  contraception  at  each 
act  of  intercourse. 

In  general,  morbidity  and  mortality 
rates  associated  with  the  use  of  lUD's 
remain  low.  In  the  United  States,  the 
current  mortality  rate  is  estimated  to  be 
somewhere  between  1  to  10  deaths  per 
million  women-years  of  use  (Ref.  47). 
lUD's  are  believed  to  be  associated  with 
higher  morbidity  but  a  lower  mortality 
rate  than  oral  contraceptives  (Ref.  47).  In 
terms  of  mortality.  lUD's  are  about 
twice  as  safe  as  oral  contraceptives 
used  by  young  women  without 
conditions  predisposing  them  to 
circulatory  disease  and  three  to  five 
times  safer  than  oral  contraceptives 
used  by  older  women  (Ref.  47).  Thus. 
FDA  believes  that  the  lUD  is  a 
reasonable  contraceptive  choice. 

Discussion  of  Risks  and  Benefits 

FDA  classified  the  lUD  into  class  III  in 
part  because  the  safety  and 
effectiveness  of  the  device  depends  on 
its  design;  therefore,  it  is  not  possible  to 
establish  an  adequate  performance 
standard  for  this  generic  Xype  of  device. 
In  addition,  the  Panel  identified  several 
risks  to  health  associated  with  the  use  of 
this  device  (44  FR  19960).  Since  the  time 
that  FDA  classified  the  device  into  class 
III,  experience  with  the  lUD  throughout 
the  world  has  demonstrated  that  within 
certain  limits,  clinical  and  individual 
factors  may  also  have  an  impact  on  the 
safety  and  effectiveness  of  the  device. 
The  skill  of  the  physician  during 
insertion  and  the  care  and  foUowup  are 
essential  to  reduce  certain  risks  of  lUD 
use  (Refs.  34  and  35).  Based  on  the 
published  scientific  evidence  (Ref.  35), 
FDA  believes  that  with  the  improved 


techniques  of  insertion,  training  of 
personnel,  and  conscientious  foUotvup. 
many  of  the  risks  associated  with  lUD 
use  are  minimized  and  the  effectiveness 
improved. 

FDA  has  evaluated  the  probable  risks 
and  benefits  to  the  public  from  use  of 
the  device  and  believes  that  the  risks 
and  benefits  are  well-documented  for 
the  Lippes  Loop  and  the  Saf-T-Coil 
except  for  four  major  safety  issues — 
pelvic  actinomycosis,  tubal  infertility, 
duration  of  lUD  use,  and  the  safety  of 
wearing  the  device  in  situ  after 
menopause.  FDA  is  seeking  further 
information  on  the  association  between 
tubal  infertility  and  lUD  use,  and  the 
relationship  between  the  increased 
incidence  of  infection  among  lUD  users, 
specifically  actinomycosis,  and  long- 
term  lUD  use.  Also,  FDA  does  not  have 
adequate  information  on  how  long  a 
particular  lUD  should  remain  in  situ,  nor 
when  an  lUD  should  be  removed 
because  contraception  is  no  longer 
necessary  due  to  infertility,  e.g..  after 
menopause.  FDA  believes  that  this 
information  exists  but  must  be 
assembled  in  such  a  way  as  to  enable 
FDA  to  assess  long-term  safety  of  the 
device. 

FDA  believes,  therefore,  that  the  lUD 
and  introducer  should  undergo 
premarket  approval  to  determine 
whether  the  risks  of  using  the  device  are 
adequately  balanced  by  its  benefits. 
Applicants  should  submit  any  PMA  in 
accordance  with  FDA's  "Guideline  for 
the  Arrangement  and  Content  of  a  PMA 
Application"  and  "Guideline  for  the 
Evaluation  of  Non-Drug  lUD's" 
(available  upon  request  from  Raju  G. 
Kammula,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration.  8757  Georgia 
Ave.,  Silver  Spring,  MD  20910).  As 
discussed  previously  in  this  section  of 
the  preamble  the  effectiveness  of  lUD's 
in  general  and  the  many  risks  associated 
with  their  use  are  well-dociunented  in 
the  published  scientific  literature  with 
the  exception  of  four  major  risks.  The 
PMA,  therefore,  should  contain  a 
detailed  discussion  with  supporting 
clinical  studies  of:  (i)  Pelvic 
actinomycosis;  (ii)  tubal  infertility;  fiii) 
the  duration  that  the  lUD  should  remain 
in  situ;  and  (iv)  the  safety  of  leaving  the 
lUD  in  situ  when  contraception  is  no 
longer  indicated,  e.g..  after  menopause, 
including  a  recommendation  on 
whether,  and  under  what  conditions,  the 
lUD  should  be  removed. 

In  addition,  the  submission  should 
contain  all  data  and  information  on  (i) 
the  risks  known  to  the  applicant  that 
have  not  been  identified  in  this 
document,  (ii)  the  specific  effectiveness 
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of  the  lUD,  and  (tii)  summaries  of  all 
existing  preclinical  and  clinical  data 
from  investigations  on  the  safety  and 
effectiveness  of  the  device  for  which 
premarket  approval  is  sought. 

Opportunity  to  Request  a  Change  in 
ClassificatioD 

Before  requiring  the  fiKng  of  a  PMA  or 
a  notice  of  compiehon  of  a  PDP  for  a 
device,  FDA  is  required  by  section 
515(bH2MAHiv)  of  the  act  and  f  860.132 
of  FDA's  regulations  governing 
classification  of  devices  (21  CFR 
860.132)  to  provide  an  opportunity  for 
interested  persons  to  request  a  change 
in  the  classification  of  the  device  based 
on  new  information  rele\'ant  to  its 
classification.  TTte  legal  standard 
governing  reclassification  under  section 
513(e)  of  the  act  and  §  860.123  is 
discussed  in  detail  in  the  preambles  to 
FDA'a  proposed  rales  to  reclassify  daily 
wear  spherical  contact  lenses  consisting 
of  rigid  gas  permeable  plastic  n^terials 
and  daily  wear  optically  spherical  (soft) 
contact  tenses  from  class  RI  into  dass  I 
(47  FR  53402,  53411;  November  28, 1982). 

A  request  for  a  change  in  the 
classification  of  the  lUD  and  introducer 
is  to  be  the  in  form  of  a  reclassification 
petition  containing  the  information 
required  by  §  880.123,  including  new 
information  relevant  to  the  classification 
of  the  device,  and  shall,  under  section 
515|b)(2)(B}  of  the  act,  be  submitted  by 
September  3. 1985. 

The  agency  advises  that  to  assure 
timely  fiUng  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  §  860.123(b)(1).  If  a  timely  request  for 
a  change  in  classification  of  the  lUD  and 
introducer  is  submitted,  the  agency  will 
by  October  18, 1985.  after  consultation 
with  the  appropriate  FDA  advisory 
committee,  and  by  an  order  published  in 
the  Federal  Register,  either  deny  the 
request  or  give  notice  of  its  intent  to 
initiate  a  change  in  the  classification  of 
the  device  in  accordance  with  section 
513(e)  of  the  act  andj  860.130  of  the 
regulations. 
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Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  (April  26. 1985:  50  FR 
16636)  that  this  proposed  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

FDA  has  examined  the  economic 
consequences  of  this  proposed 
regulation  in  accordance  with  the 
criteria  in  section  1(b)  of  Executive 
Order  12291  and  found  that  the  proposal 
would  not  be  a  major  rule  as  specified  in 
the  Order.  The  agency  believes  that  only 
one  or  two  firms  will  be  affected  by  this 
proposed  rule.  Therefore,  the  agency 
certifies  under  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354)  that  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  An  assessment 
of  the  economic  impact  of  any  final  rule 
based  on  this  proposal  has  been  placed 
on  file  in  the  Dockets  Management 
Branch  (address  above]  and  may  be 
seen  by  interested  persons  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

list  of  Subjects  in  21  CFR  Part  884 

Medical  devices,  Obstetrical  and 
gj'necological  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  884  be  amended  as  follows: 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

1.  The  authority  citation  for  Part  884  is 
revised  to  read  as  follows: 

Authority:  Sees.  513,  701(a),  52  Stat.  1055. 
90  Stat.  540-546  (21  U.S.C.  360c.  371(a)):  21 
CFR  5.ia  §  884.5360(d)  also  is  issued  under 
sees.  501.  515  and  520(g),  52  Stat.  1049-1050  as 


amended.  90  Stat.  552-559.  569-571  (21  U.S.C 
351.  360e.  360i(g)). 

2.  In  Part  884,  §  84.5360  is  amended  by 
adding  new  paragraph  (d).  to  read  as 
follows: 

§  884.5360    Contraceptive  intrauterine 
device  (lUD)  and  Introducer. 


(d)  Ikjle  prvmarkel  approval 
application  (PMA)  or  notice  of 
completion  of  product  development 
protocol  fPDP)  is  required.  A  PMA  or  a 
notice  of  completion  of  a  PDP  is  required 
to  be  filed  with  the  Food  and  Drug 
Administration  on  or  before  (a  dale  90 
days  after  date  of  promulgation  of  a 
flnal  rule)  for  any  lUD  and  introducer 
that  was  in  commercial  distribution 
before  May  28, 1976,  or  that  has  on  or 
before  (a  date  90  days  after  date  of 
promulgation  of  a  final  rule)  been  found 
to  be  substantially  equivalent  to  an  lUD 
and  introducer  that  was  in  commercial 
distribution  before  May  28. 1976.  Any 
other  lUD  and  introducer  shall  have  an 
approved  I^4A  or  a  declared  completed 
PDP  in  effect  before  being  placed  in 
commercial  distribution. 

Interested  persons  may,  on  or  before 
October  18. 1985,  stibmit  to  the  E>ockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Interested  persons  may,  on  or  before 
September  3, 1985,  submit  to  the  Dockets 
Management  Branch  written  requests  to 
change  the  classification  of  the  lUD  and 
introducer.  Two  copies  of  any  requests 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  or  requests  are  to  be 
identified  with  the  docket  nimiber  found 
in  brackets  in  the  heading  of  this 
document  Received  comments  and 
requests  may  be  seen  in  the  office  abo\'e 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  July  18. 1985. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  85-19725  Filed  8-16-85:  8:45  amj 
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3  (1984  Compilation  and  Ports  100  and  101) 

4 

SParte: 

1-1199 

1-1 199  (Special  SupptoniMt) 

1200-End.  6  (6  Reserved) 

rParts: 

0-45 

44-51 
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$5.50 

7.50 

12.00 


7.50 

-  14.00 

13.00 

14.00 

53-209 14.00 

210-299 13.00 

300-399 8  00 

400-499 „....  12.00 

700-899 14.00 

900-999 14.00 

1000-1059 „ 12  00 

1060-1 1 19 9  50 

1 120-1 199 8.00 

1200-1499 13  00 

1500-1899 7  50 

1900-1944 12  00 

1945-<nd 13.00 

•  7.50 

9Parts: 

'-1W 13.00 

200-fed 9.50 

10  Parts: 

0-199 17.00 

200-399 „ 9  50 

«0-«99 12.00 

500-6id 14.00 

11  7.50 

12  Parts: 

1-w e.oo 

200-299 14  00 

300-499 9.50 

500-€nd 14.00 

13  13.00 

14  Parts: 

1-59 16.00 

60-139 13.00 

7.50 

15.00 

8.00 

6.50 

13.00 


140-199. 

200-1199.. 

1200-€iid... 

15  Parts: 

0-299 

300-399... 
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Apr.  1.  1905 
Jaa.1,  1985 
Jon.  1.  1985 


13.00  Jon. 


1.  1984 
1.  1984 
1.1985 


km. 
Jan. 


I.  1985 
1,  1965 
lan.1. 19t5 
Jon.  1,  1985 
1,  1985 
1,  1985 
1,  1985 
1,1985 
1,  1985 
1.  1985 
1,  1985 
1,  1985 
1,  1985 
1,1985 
1,  1985 
1,  1985 
1,  1985 
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Jon 
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Jon 
Jan 
Jan 
Jan 
Jon 
Jan 
Jon 
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Jon 
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Jon. 
Jan. 

Jon. 
Jon. 
Jon. 
Jon. 
Jan. 

J<». 
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Jan. 
Jon. 
Jon. 

Jan. 
Jan. 
Jon. 
Jon. 
Jon. 

Jon. 
Jan. 


1,  1985 
1,  1985 

1,  1985 
1,  1985 
1,  1985 
1.  1985 
1,  1985 

1,  1985 
1,  1985 
1,  1985 
1.1985 
1,  1985 

1,  1985 
1,  1985 
1,  1985 
1.  1985 
1,  1985 

1,  1985 
1.  1985 


Tma 

400-€nd 12.00 

16  Parts: 

0-149 _ 9.00 

150-999 10.00 

1000-End „ _ 13.00 

17  Parts: 

1-239 20.00 


240-M 

19  Parts: 

1-149„ 

150-399.:.. 

400-M 

19 

20Psrts: 

1-399 

400-499 .._ 
SOO-bid 


14.00 


12.00 

19.00 

7.00 

21.00 


8.00 

16.00 

- -. 18.00 

21  Parts: 

1-99 _ „ 9.00 

100-169 „ 11.00 

170-199 13.00 


200-299 

300-499 

500-599 

600-799 

800-1299 

1300-Ef»d 

22 
23 

24  Parts: 
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500-699 

700-1699 

1700-ind 

25 

26  Parts: 

SS  1.0-1. 169..._.. 
§§  1.170-1.306... 
SS  1.301-1.400... 
SS  1.401-1.500... 
SS  1.501-1.640... 
SS  1.641-1.850... 
SS  1.851-1.1200.. 

SS  1.1201-«nd 

2-29 

30-39 

40-299 

300-499 

500-599 

600-End 

27  Parts: 

1-199.„ „ 

200-fod 

28 

29  Parts: 

0-99..„ 

100-499 

500-«99 

900-1899 

1900-1910 

1911-1919 

1920-(nd 

30  Parts: 

0-199 

•200-699 

700-Cnd„ 

31  Parts: 

0-199 

200-(nd 
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5.50 
21.00 
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9.50 
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11.00 
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4.75 
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8.50 
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Apr.  1.  1985 
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Apr.  1.  1985 

Apr.  1.  1985 
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Apr.  1,  1965 

>  Apr.  1.  1960 
Apr.  1,  196S 

Apr.  1.  1985 
Apr.  1,  1985 
Juty  1.  1984 

July  1.  1984 
July  1.1984 
July  1.  1985 
July  1.  198S 
July  1.1984 
July  1.1984 
July  1.1984 

July  I,  1984 
July  1,  1985 
July  1,  1964 

July  1,  1985 
July  1.  1984 
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32  Parts: 

1-39,  Vol.  I ,5  00 

1-39,  Vol.  R ,9  00 

1-39,  Vol.  M 18  00 

«-18» 13.00 

190-399 ,3  00 

400-629 ]3  00 

630-699 12  00 

700-799 „ ,3  00 

800-999 ^..... 7  50 

1000-€nd .'.  5^50 

33  Parts: 

'-1W - 14.00 

200-End ,3.00 

34  Parts: 

1-299 .:.:..::...;...  14.00 

*300-399...„ ; g  so 

400-lnd ,4:00 

35  7.50 

36  Parts: 

1-199 9.00 

200-Efid 12.00 

37  MO 
3«  Parts: 

0-17 ,4.00 

18-M 9.50 

»  8.00 

40  Parts: 

'-51 ..- 13.00 

52 14.00 

53r80 ,8.00 

«'-99 ,4.00 

100-149 _  9  50 

150-189 ; ,3  00 

190-399 ,3  00 

400-424 „..„ _ ,3.00 

425-6KJ ,4.00 

41  Chapters: 

1,  1-1  fo  1-10 ,3.00 

1.  1-1 1  to  Appwidix.  2  (2  ResarvMJ) 13.00 

3-* 14.00 

7 6.00 

• 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Pom  1-5 13.00 

18,  Vol.  «,  Pom  6-19 13  00 

18,  Vol.  Ill,  Pom  20-52 13  00 

19-100 13.00 

10' 15.00 

102-End 9.50 

42  Parts: 

'-*0 12.00 

61-399 8  00 

400-£nd ,8.00 


Revision  Data 

Julyl 

,  1984 

July  1 

,1984 

July  1 

,  1984 

Wyl 

,1984 

July  1 

,  1984 

Julyl 

,1984 

Julyl 

,  1984 

Julyl 

,1984 

Julyl 

,  1985 

Julyl 

1985 

Julyl 

1984 

Julyl 

1984 

Julyl 

1984 

Julyl 

1985 

Julyl 
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1984 
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1984 
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1984 
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1984 
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1984 
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1984 

Julyl. 

1984 
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1984 
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1984 
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1984 
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1984 
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43  Parts: 

1-999 „ „.  9.50 

1000-3999 ,4iio 

4000-End tM 

**  MM 

45  Parts: 

1-199 9J0 

200-499 „ „  6  SO 

500-1199 „ „ MM 

1200-Cnd .; ; fjo 

46  Parts: 

1-40 9J0 

41-69 . 9  50 

70-89 _. 6  00 

90-139 „ „  900 

140-155 „ 9  50 

156-165 „  1000 

166-199 9.00 

200-»99 13.00 

500-End 7.50 

47  Parts: 

0-19 13.00 

20-69 14.00 

70-79 13.00 

80-End _....  14.00 

40CI)apters: 

1  (Pom  1-51) .* 13.00 

1  (Pom  52-99) 13.00 

2 13.00 

3-6 12.00 

7-14 14.00 

15-6>d 12.00 

49  Parts: 

1-99 

100-177. 
178-199. 
200-399. 
400-999.. 


14.00 

13.00 

13.00 

13.00 

1000-1 199 .. 13.00 

1200-1299 13.00 

1300-Eiid 3.75 
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1-199 9.50 

200-€nd 14.00 
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Od.  1. 1904 
Od.  1.1904 
Od.  1,1904 
Oo.  1,  1904 
Od.  1,  1904 
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Od.  1.  1904 
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Od.  1. 


Od.  1.  m« 
Nm.  1. 
Nw.  1, 
Od.  1.  1904 
Od.  1,1904 
Od.  1.1904 
Od.  1. 1904 
Od.  1.1904 

Od.  1.  1904 
Od.  1,  1904 

CFR  Index  and  Findings  Aids 18.00  Jm.  1,  1905 

Comptete  1985  CFR  set „..  550.00 

Microfiche  CFR  EdMon: 

Complete  set  (one-time  maSng) 155.00 

Complete  set  (one-time  moiling) 125.00 

Subscription  (mailed  as  issued) 185.00 

MMduol  copies 3.75 

'  Nc  onwndmwits  to  Ihii  »olum«  wtn  framjitaiti  dMring  ftm  pmiai  Apr.  I.  1W>I 
31,  1985.  The  CFR  vokim*  isstwd  as  of  Apr.  I.  1980,  sinM  be  reined. 

'  No  onundmantt  to  ttib  vofcim*  wore  promulgalod  dunq  *•  ^oriod  Apr.  1.  I9S4 1 
31.  1985.  The  CFR  volwno  issued  as  of  Apr  1.  1984.  itauld  bo 
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33C52     Meetings 
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See  Animal  and  Plant  Health  Inspection  Service: 
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Animal  and  Plant  Health  Inspection  Service 

RULES 
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Interstate  tranportation  of  animals  and  animal 
products  (quarantine): 

Pseudorabies 

Arts  and  Humanities,  Natfonai  Foundation 

NOTICES 
Meetings: 

Humanities  Panel 

Music  Advisory  Panel 


33616 


Consummer  Product  Safety  Commission 

NOTICES 

Meetings: 
All  terrain  vehicle  hazards 


33513 
33507 
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33613 
33613 


33515 
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See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administraton;  National 
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Practice  rules,  and  organization,  functions,  and 
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NOTICES 
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Energy  Department 

See  Energy  Information  Administration;  Energy 
Research  Office;  Federal  Energy  Regulatory 
Commission. 

Energy  information  Administration 

NOTICCS 

33708     Natural  gas,  high  cost;  alternative  fuel  price 
ceilings  and  incremental  price  threshold 

Energy  Research  Office 
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33620  Energy  Research  Advisory  Board 

Environmental  Protection  Agency 
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33541         Definition  of  solid  waste;  technical  amendments 
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33543        Diethylenetriamine;  identification  and  testing 
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33576        Motorcycle  labeling  requirements,  and  alternate 
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33578        Mineral  oil;  correction 
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33632 
33628, 
33629 
33633 


NOTICES 

Pesticide  programs: 
Confidential  information  and  data  transfer  to 
Forest  Service;  correction 

Toxic  and  hazardous  substances  control: 
Interagency  Testing  Committee;  response,  etc.; 
carbofuran  intermediates;  correction 
Premanufacture  exemption  applications 
Premanufacture  notices  receipts  (2  documents) 

Premanufacture  notices  receipts;  correction 


Equal  Employment  Opportunity  Commission 

NOTICES 
33633     Agency  information  collection  activities  under 
OMB  review 


Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 

Boeing 

^ort  Brothers  Ltd. 


33549 
33550 


33544 
33547 
33543 


33545 
33546 

33546 


33580 
33581 


33605 
33607, 
33610 


33633 
33636 
33634 
33636 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Public  land  mobile  radio  services;  revision  and 

update;  correction 
Radio  and  television  broadcasting: 

Oversight  of  radio,  television  and  cable 

television  rules;  correction 
Radio  services,  special: 

Amateur  service;  White  Sands  Missile  Range 

prohibitions 
Radio  stations;  table  of  assignments: 

Mississippi 

Vermont 
Television  stations;  table  of  assignments: 

North  Carolina 
PROPOSED  RULES 
Common  carrier  services: 

Telephone  companies;  uniform  system  of 

accounts  and  fmancial  reporting  requirements 

Third  computer  inquiry;  rates  for  competitive 

common  carrier  services  and  facilities 

authorizations 
Radio  stations;  table  of  assignments: 

Nevada 

Tennessee  (2  docimients) 

NOTICES 

Hearings,  etc.: 
Digital  Paging  Systems,  Inc.,  et  al. 
Northeast  Communications  Corp.  et  al. 
Page-A-Call  et  al. 
Telecommunications  Systems,  Inc.,  et  al. 


Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

33620  Boulder,  CO,  et  al. 
Natural  gas  certificate  filings: 

33621  Texas  Gas  Transmission  Corp.,  et  al. 

Small  power  production  and  cogeneration  facilities; 
•qualifying  status 
33628        Lehman.  David  J.,  et  al. 


Federal  Home  Loan  Bank  Board 

NOTICES 

Conservator  appointments: 
33637        Sierra  Federal  Savings  &  Loan  Association.  CO 

Federal  Maritime  Commission 

NOTICES 

33637     Agreements  Hied,  etc. 

Federal  Reserve  System 

NOTICES 

33670     Meetings;  Sunshine  Act 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  cost  and 
consimiption  information  in  labeling  and 
advertising: 
33514        Furnaces;  comparability  ranges 

NOTICES 

33637  Premerger  notification  waiting  periods;  early 

terminations 

Food  and  Drug  Administration 

RULES 

Color  additives: 
33516        Poly(hydroxyethyl  methacrylate)-dye  copolymers; 
effective  date  conHrmed 
Human  drugs: 
33516        Antibiotic  drugs;  sterile  ticarcillin  disodium  and 
clavulanate  potassium 
Radiological  health: 
33681         Laser  products;  performance  standards 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 
33641         Freedom  of  information  summary  guidelines; 
availability 
Human  drugs: 

33639  Neosporin  Topical  Powder,  etc.;  approval 
withdrawn 

Meetings: 

33640  Advisory  committees,  panels,  etc. 

General  Services  Administration 

RULES 

Acquisition  regulations  (GSAR): 
33547        identification  of  provisions  and  clauses; 
correction 
NOTICES 

33638  Agency  information  collection  activities  under 
OMB  review 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration. 

interior  Department 

See  Land  Management  Bureau;  Minerals 
Management  Service;  National  Park  Service; 
Reclamation  Bureau. 

Internal  Revenue  Service 

RULES 

Income  taxes: 
33522        Bearer  bonds;  registration  requirements, 

sanctions,  30  percent  withholding  repeal; 

temporary 
33519        Below-market  loans,  temporary 
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33529 


33552 


33553 
33551 


33613 
33614 

33614 

33613 


33650 
33650 


33650 


Mortgage  interest  received  in  trade  or  business; 

temporary 
PROPOSED  RUUS 
Income  taxes: 

Bearer  bonds;  registration  requirements. 

sanctions,  30  percent  withholding  repeal;  cross 

reference 
Income  taxes,  etc.: 

Below-market  loans 

Mortgage  interest  received  in  trade  or  business; 

cross  reference 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  AdmlniatraUon 

NOTICES 
Antidumping: 

Circular  welded  carbon  steel  pipes  and  tubes 

from  Korea 

Rectangular  welded  carbon  steel  pipes  and  tubes 

from  Korea 
Countervailing  duties: 

Small  diameter  carbon  steel  pipes  and  tubes 

from  Korea 
Scientific  articles;  duty-free  entry: 

University  of  California;  correction 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Philadelphia,  PA 
Regan,  James  L,  et  al. 

Labor  Department 

See  also  Employment  and  Training  Administration; 

Labor  Statistics  Bureau;  Mine  Safety  and  Health 

Administration. 

NOTICES 

Agency  information  collection  activities  under 

0MB  review 


Labor  Statistics  Bureau 

NOTICES 

Meetings: 
33651         Business  Research  Advisory  Council 

Land  Management  Bureau 

PROPOSED  RULES 

Leases  and  permits: 
33578         Airport  leases 
NOTICES 

Alaska  Native  claims  selection: 
33645        Sealaska  Corp.;  correction 

Environmental  statements;  availability,  etc.: 

33642  Lower  Gila  South  Planning  Area.  AZ 

33643  Yuma  District,  AZ 
Exchange  of  lands: 

33643  California 
33642        Idaho 

Meetings: 

33644  Elko  District  Grazing  Advisory  Board 
Patent  of  public  lands: 

33644  Washington 

Withdrawal  and  reservation  of  lands: 

33645  Wyoming;  correction 


Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Metal  and  nonmetal  mine  safety  and  health: 
33571        Loading,  hauling,  and  dumping  standards; 
hearings 

Minerals  Management  Servtca 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
33645        Anadarko  Production  Co. 

Outer  Continental  Shelf  operations: 

33645  Certification  verification  agent;  cessation  of  2- 
year  certification  period 

National  Archives  and  Records  Administration 

NOTICES 

Senior  Executive  Service: 

33652  Performance  Review  Board;  membership 

National  Oceanic  and  Atmospheric 

Administration 

NOTICES 

Meetings: 
33615        Pacific  Fishery  Management  Council 

National  Park  Service 

PROPOSED  RULES 

National  capital  parks: 
33571         Lafayette  Park;  structure  prohibitions,  sign 
limitations 

NOTICES 

Historic  Places  National  Register  pending 

nominations: 

33646  Arizona  et  aL 
Meetings: 

33646        Statue  of  Liberty-Ellis  Island  Centennial  . 
Commission 

Nationai  Technical  information  Service 

NOTICE 
33615     Inventions,  Government-owned;  availability  for 
licensing 

Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

33653  Quarterly  reports  to  Congress 
Environmental  statements;  availability,  etc.: 

33656  Dairyland  Power  Cooperative 
Meetings: 

33657  Reactor  Safeguards  Advisory  Committee 
33656     Regulatory  guides;  issuance,  availability,  and 

withdrawal 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 
33670     Meetings;  Sunshine  Act 

Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
33612        M&R  Livestock  Co.,  Inc.,  IN,  et  al;  correction 

Personnel  Management  Office 

PROPOSED  RULES 
33548     Overseas  limited  appointments;  restrictions 


VI 


Fadwal  Register  /  Vol.  50.  No.  161  /  tuesday,  August  20. 1985  /  Contents 


Postal  S«rvic« 

RULES 

Domestic  Mail  Manual: 
33533        Postage  meters  not  set  diuing  6  month  period: 
examination 

PROPOSED  RUUES 

Domestic  Mail  Manual: 
33575        Combined  mailings  of  special  fourth-class  and 
bound  printed  matter 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
33649        Westlands  Water  District  CA 


Research  and  Special  Programs  Administration 

NOTICES 

Meetings: 

National  Hazardous  Materials  Transportation 

Advisory  Committee 
Pipeline  safety;  waiver  petitions: 

Transcontinental  Gas  Pipeline  Corp. 


33667 


33667 


33657 
33659 
33665 
33660 
33665 


33662 
33662, 
33666 


33667 
33667 


33612 
33612 


33668 


33668 


Securities  and  Exctiange  Commission 

NOTICES 

Applications,  etc.: 

Blackhawk  Coal  Co.  et  al. 

Connecticut  Light  &  Power  Co.  et  al. 

Georgia  Power  Co. 

Louisiana  Power  &  Light  Co. 

Prudential-Bache  Global  Fund.  Inc..  et  al. 
Self-regulatory  organizations:  proposed  rule 
changes: 

Boston  Stock  Exchange,  Inc. 

New  York  Stock  Exchange,  Inc.  (2  documents) 

Small  Business  Administration 

NOTICES 

License  surrenders: 

Edict  Investment  Corp. 

Equities  Capital  Co. 

Soil  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Columbia  water  plant,  KY 
Coxton  flood  prevention  measure,  KY 

Transportation  Department 

See  Federal  Aviation  Administration:  Research  and 
Special  Programs  Administration. 

Treasury  Department 

See  Internal  Revenue  Service. 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Grants;  availabihty,  etc.: 
International  educational  and  cultural  activities 


Part  III 
33681     Department  of  Health  and  Human  Services,  Food 
and  Drug  Administration 

Partly 
33704     Department  of  Agricultiuv,  Animal  and  Rant 
Health  Inspection  Service 

PartV 
33708    Department  of  Energy.  Energy  Information 
Administration 


Reader  Aide 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Federal  Register 
Vol  50,  No.  161 

Tuesday,  August  20.  1S85 


This  section  of  th«  FEDERAL  REGISTER 
contains  regutatory  documents  having 
general  applicabiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  isted  in  the 
first  FEDERAL  REGISTER  issue  of  each 

wOOK. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
[Docket  No.  85-357] 

Africanized  Honey  Bee 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 

summary:  This  document  amends  the 
"Domestic  Quarantine  Notices"  by 
adding  "Africanized  Honey  Bee" 
regulations.  These  regulations 
quarantine  a  portion  of  Kem  County  in 
California  because  of  the  Africanized 
honey  bee,  and  restrict  the  interstate 
movement  of  bees  of  the  genus  Apis  (in 
any  life  stage)  and  certain  other  articles 
from  the  quarantined  portion  of  Kem 
County.  This  document  is  necessary  on 
an  emergency  basis  to  prevent  the 
artificial  spread  of  the  Africanized 
honey  bee  into  noninfested  areas  of  the 
United  States. 

DATES:  Effective  date  of  this  interim  rule 
is  August  15, 1985.  Written  comments 
concerning  this  interim  rule  must  be 
received  on  or  before  October  21, 1985. 
AOOllESS:  Written  comments  should  be 
submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff. 
APHIS,  USDA,  Room  728.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  85-357.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
B.  Glen  Lee,  Assistant  Director  of  the 
National  Program  Planning  Staff  in 
charge  of  the  Survey  and  Emergency 
Response  Staff,  Plant  Protection  and 


Quarantine,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  611  Federal  Building, 
6505  Belcrest  Road,  Hyattsville.  MD 
20782,  301-436-6365. 
SUPPLEMENTARY  INFORMATION: 

Emergency  Action 

Harvey  L  Ford.  Deputy  Admmistrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  a  public 
comment  period.  Due  to  the  possibility 
that  the  Africanized  honey  bee  could  be 
spread  artificially  to  noninfested  areas 
of  the  United  States,  a  situation  exists 
requiring  immediate  action  to  help 
control  the  spread  of  this  pest. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  odier  public 
procedure  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  pubhc  interest  and  good  cause  is 
found  for  making  this  interim  rule 
effective  upon  signature.  Comments  will 
be  solicited  for  60  days  after  publication 
of  this  document  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Background 

This  document  amends  the  "Domestic 
Quarantine  Notices"  in  7  CFR  Part  301 
by  adding  "Africanized  Honey  Bee" 
regulations.  These  regulations 
quarantine  a  portion  of  Kem  County  in 
California  because  of  the  Africanized 
honey  bee.  and  restrict  the  interstate 
movement  of  bees  of  the  genus  Apis  (in 
any  life  stage]  and  certain  other  articles 
from  the  quarantined  portion  of  Kem 
County. 

The  Africanized  honey  bee.  Apis 
mellifera  scutellata,  is  a  dangerous 
agricultural  pest.  The  Africanized  honey 
bee  includes  bees  with  characteristics 
identifiable  with  subspecies  Apis 
mellifera  scutellata  regardless  of  the 
purity  of  the  strains  of  the  bees.  An 
infestation  of  Africanized  honey  bees  in 
an  area  will  mix  with  other  bees  in  that 
area  and  produce  changes  in  their 
genetic  characteristics  and  thereby 
cause  them  to  become  Africanized.  This 
process  is  known  as  "Africanization." 


Africanized  honey  bees  are  very 
difficult  to  manage.  Due  to  their 
nervousness,  aggressiveness,  and 
defensiveness,  they  are  a  danger  to 
humans  and  animals.  They  also  have  a 
much  greater  tendency  to  swarm  than 
other  bees  and  often  abscond  without 
leaving  any  bees  in  the  colony.  The 
difficulty  in  managing  Africanized 
honey  bees  and  their  tendency  to 
abscond  result  in  severe  decreases  in 
pollination  services.  This  can  severely 
damage  important  agricultural 
commodities  that  depend  upon 
pollination  by  bees  for  production. 
TThese  agricultural  commodities  include 
forage  crops,  fruits,  vegetables,  oil  crops, 
and  fiber  crops. 

An  infestation  of  the  Africanized 
honey  bee  was  recently  found  in  Kem 
County.  California.  The  Africanized 
honey  bee  is  not  known  to  occur 
anywhere  else  in  the  United  States. 

Officials  of  the  United  States 
Department  of  Agriculture  (USDA)  and 
State  and  county  agencies  in  CaUfomia 
have  begim  an  intensive  Africanized 
honey  bee  survey  and  eradication 
program  in  the  infested  area  in 
California.  Also,  as  explained  below. 
California  has  taken  action  to  impose 
restrictions  on  the  intrastate  movement 
of  certain  articles  from  the  quarantined 
area  in  order  to  prevent  the  artificial 
spread  of  the  Africanized  honey  bee 
within  California.  However,  it  is  also 
necessary  to  impose  restrictions  on  the 
interstate  movement  of  certain  articles 
fiom  the  quarantined  area  in  order  to 
prevent  the  artificial  spread  of  the 
Africanized  honey  bee  to  noninfested 
areas  in  other  States.  Accordingly,  it  is 
necessary  as  an  emergency  measure  to 
establish  Federal  regulations  for  the 
purpose  of  preventing  the  artificial 
spread  of  the  Africanized  honey  bee. 
TTiese  regulations  are  described  below 
by  section. 

Section  301M 

Section  301.94  prohibits  any  common 
carrier  or  other  person  from  moving  any 
regulated  article  interstate  from  any 
quarantined  area  except  in  accordance 
with  conditions  prescribed  in  the  new 
regulations.  A  footnote  has  been  added 
for  informational  purposes.  This 
footnote  (footnote  1)  references  the 
authority  of  an  inspector  to  stop  and 
inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine, 
freat  apply  other  remedial  measures  to. 
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destroy,  or  otherwise  dispose  of 
regulated  articles  as  provided  in 
sections  105  and  107  of  the  Federal  Plant 
Pest  Act  (7  U.S.C.  150dd.  150ff). 

Definitions  (Section  301.94-1) 

Section  301.94-1  contains,  for 
informational  purposes,  definitions  of 
the  following  terms:  "Africanized  honey 
bee,"  "Certificate,"  "Compliance 
agreement,"  "Dt'puty  Administrator," 
"Infestation,"  "Inspector,"  "Interstate," 
"Moved,"  "Movpment  or  move," 
"Person,"  "Plan '  Protection  and 
Quarantine,"  "Quarantined  area," 
"Regulated  article,"  and  "State."  These 
terms  are  defined  in  accordance  with 
definitions  and  authority  set  forth  in  the 
Fedei;^!  Plant  Pest  Act  (7  U.S.C.  150dd, 
ISOee). 

Regulated  Articles  (Section  301.94-2) 

The  regulations  impose  conditions  on 
the  interstate  movement  of  articles 
which  present  a  significant  risk  of 
spreading  the  A.fricanized  honey  bee  if 
moved  without  restrictions  from 
quarantined  areas  into  or  through 
noninfested  areas.  These  conditions  are 
necessary  to  prevent  the  artificial 
spread  interstate  of  the  Africanized  _ 
honey  bee  by  the  movement  of  these' 
articles.  Such  articles  are  designated  as 
regulated  articles  and  are  prohibited 
from  moving  interstate  from  quarantined 
areas,  except  in  accordance  with 
conditions  specified  in  §§  301.94-4 
through  301.94-9. 

Section  301.94-2  designates  the 
following  articles  as  regulated  articles: 

(a)  Bees  of  the  genus  Apis,  in  any  liiFe 
stage; 

(b)  Fresh  or  frozen  bee  sperm; 

(c)  Equipment,  and  shipping  and 
storage  containers  that  have  been  used 
at  an  apiary; 

(d)  Unprocessed  comb; 

(e)  Vehicles  that  have  been  used  to 
carry  regulated  articles  other  than  fresh 
or  frozen  bee  sperm;  and 

(f)  Any  other  product,  article,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  paragraphs 
(a)  through  (e)  of  this  section,  when  it  is 
determined  by  an  inspector  that  it 
presents  a  risk  of  spread  of  the 
Africanized  honey  bee  and  the  person  in 
possession  thereof  has  actual  notice  that 
the  product,  article,  or  means  of 
conveyance  is  subject  to  the  restrictions 
of  this  subpart. 

Based  on  research  and  experience,  the 
articles  listed  in  S  301.94-2(a)  through 
(e)  as  regulated  articles  are  articles  that 
are  likely  to  cause  the  artificial  spread 
of  the  Africanized  honey  bee.  In 
addition,  since  other  products,  articles, 
or  means  of  conveyance  could,  under 
certain  circumstances,  be  found  to 


present  a  risk  of  spreading  the 
Africanized  honey  bee,  these  articles 
are  regiilated  by  paragraph  (f).  These 
articles  would  have  to  be  determined  by 
an  inspector  to  present  a  risk  on  a  case- 
by-case  basis  since  it  cannot  be 
anticipated  specifically  which  other 
products,  articles,  or  means  of 
conveyance,  if  any,  would  present  such 
a  risk.  There  is  authority  in  sections  105 
and  106  of  the  Federal  Plant  Pest  Act  to 
regulate  on  an  emergency  basis 
nonlisted  pi^ducts,  articles,  or  means  of 
conveyance  as  set  forth  in  §  301.94-2(f). 
If  it  appears  that  these  additional 
products,  articles,  or  means  of 
conveyance  generally  present  a  risk  of 
spreading  Afiicanized  honey  bee,  an 
amendment  to  this  rule  to  include  such 
items  in  the  list  of  regulated  articles  will 
be  considered. 

Quarantined  Areas  (Section  301.94-3) 

It  is  necessary  to  designate  as 
quarantined  areas,  areas  in  which  the 
Africanized  honey  bee  has  been  found, 
areas  in  which  the  Deputy 
Administrator  has  reason  to  believe  the 
Africanized  honey  bee  is  present,  and 
areas  deemed  necessary  to  regulate 
because  of  their  proximity  to  the 
Africanized  honey  bee  or  their 
inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Africanized  honey  bees  have 
been  found. 

In  accordance  with  these  criteria,  it  is 
necessary  to  designate  as  a  quarantined 
area  the  following  portion  of  Kem 
County  in  California: 

That  portion  of  the  county  beginning  at  a 
point  where  Garces  Highway  intersects 
Corcoran  Road;  then  west  along  an  imaginary 
hne  from  said  point  to  the  northwest  comer 
of  sec.  14,  T.  25  S.,  R.  19  E;  then  south  along 
an  imaginary  line  from  said  comer  to  the 
southwest  comer  of  sec.  35,  T.  28  S.,  R.  19  E.; 
then  east  from  said  comer  along  an 
imaginary  line  to  its  intersection  with 
Seventh  Standard  Road:  then  east  along  said 
road  to  the  southeast  comer  of  sec.  31,  T.  28 
S.,  R.  23  E.,  then  north  from  said  comer  along 
an  imaginary  line  to  its  intersection  with 
Garces  Highway;  then  west  long  said 
highway  to  the  point  of  begiiming. 

Section  301.94-4 

Section  301.94-4  allows  regulated 
articles  to  be  moved  interstate  from  a 
quarantined  area  if  accompanied  by  a 
certificate  issued  and  attached  as 
prescribed  by  §§  301.94-5  through 
301.94-9,  and  also  allows  regulated 
articles  to  be  moved  interstate  from  a 
quarantined  area  without  a  certificate 
under  certain  circumstances. 

Section  301.94[bj  allows  a  regulated 
article  to  be  moved  interstate  from  a 
quarantined  area  without  a  certificate, 
if: 


(1)  The  article  originated  outside  of 
any  quarantined  area  and  is  moved 
directly  through  (without  stopping 
except  for  brief  refueling,  or  for  normal 
traffic  conditions,  such  as  traffic  lights 
or  stop  signs]  the  quarantined  area; 

(2)  The  article,  if  other  than  sperm  or  a 
vehicle,  is  in  a  bee-proof  container,  or 
enclosed  by  a  covering  adequate  to 
prevent  access  by  bees  (such  as  canvas, 
plastic,  or  closely  woven  cloth]  while 
moving  through  the  quarantined  area; 

(3]  The  article,  if  a  vehicle,  has  all 
portions  of  the  vehicle  that  had  been 
used  for  carrying  regulated  articles 
(other  than  fresh  or  frozen  sperm) 
enclosed  by  a  covering  adequate  to 
prevent  access  by  bees  (such  as  canvas, 
plastic,  or  closely  woven  cloth]  while 
moving  through  the  quarantined  area; 
and 

(4)  The  point  of  origin  of  the  article  is 
clearly  indicated  by  shipping  documents 
and  its  identity  has  been  maintained. 

These  requirements  would  be 
adequate  to  ensure  that  the  regulated 
articles  would  not  attract  bees  while 
moving  through  a  quarantined  area. 
These  requirements  would  also  be 
adequate  to  ensure  that  the  identity  of 
such  articles  is  maintained  while  moving 
through  a  quarantined  area. 

Section  301.94-4(c)  provides  that  a 
regulated  article  may  be  moved 
interstate  from  a  quarantined  area 
without  a  certificate,  if: 

(1]  Moved  by  the  United  Stattfs 
Department  of  Agriculture  for 
experimental  or  scientific  purposes: 

(2)  Moved  pursuant  to  a  permit  issued 
by  the  Deputy  Administrator 

(3)  Moved  in  accordance  with 
conditions  specified  on  the  permit  and 
found  by  the  Deputy  Administrator  to  be 
adequate  to  prevent  the  dissemination 
of  the  Africanized  honey  bee,  i.e., 
conditions  of  treatment,  processing, 
shipment,  disposal;  and 

(4)  Moved  with  a  tag  or  label  securely 
attached  to  the  outside  of  the  container 
containing  the  article  or  securely 
attached  to  the  article  itself  if  not  in  a 
container,  and  with  such  tag  or  label 
bearing  a  permit  number  corresponding 
to  the  number  of  the  permit  issued  for 
such  article. 

These  requirements  are  in  accord  with 
the  intent  of  the  Federal  Plant  Pest  Act 
to  allow  provisions  for  movement  of 
articles  pursuant  to  a  permit.  The 
conditions  for  movement  are  required  to 
be  specified  on  the  permit  in  order  to 
assure  that  they  will  be  understood  and 
followed. 

In  9  301.94-4,  a  footnote  (footnote  2)  is 
added  to  remind  persons  of  other 
applicable  domestic  plant  quarantine 
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and  regulation  requirements  that  need  to 
be  met  during  an  interstate  movement. 

Sect/on  301.94-S 

Section  301  94-5  explains  the 
conditions  for  issuing  a  certificate. 
Regulated  articles  accompanied  by  a 
certificate  nn  be  noved  interstate  to 
any  destination. 

Section  301.S4-5fa)  provides  that  a 
certificate  shall  be  issued  by  an 
inspector  for  the  interstate  movement  of 
a  regulated  article  if  the  inspector 

(l)(i)  Determines,  if  the  article  is  a  bee 
(usually  the  certificate  would  cover  the 
movement  of  many  bees),  that  it  is  not 
an  Africanized  honey  bee,  based  on  a 
microscopic  inspection  of  a 
representative  sample  of  the  bees  in  the 
colony  of  origin  and  all  other  bees 
within  1,000  meters  {3,281  feet)  of  the 
colony  of  origin,  and  has  further 
determined  that  the  bee  is  to  be  moved 
in  a  bee-proof  container,  or  enclosed  by 
a  covering  adeqiiate  to  prevent  access 
by  bees  (such  as  canvas,  plastic  or 
closely  woven  cloth); 

(ii)  Determines,  if  the  article  is  fresh  or 
frozen  sperm,  that  it  is  not  sperm  from 
Africanized  honey  bees,  based  on  a 
microscopic  inspection  of  a 
representative  sample  of  the  bees  in  the 
colony  of  origin  and  all  other  bees 
within  1.000  meters  (3.281  feet)  of  the 
colony  of  origin; 

(iii)  Determines,  if  the  article  is 
equipment,  a  container,  or  unprocessed 
comb,  that  the  article  does  not  contain 
any  bees,  based  on  a  visual  examination 
of  the  article,  and  further  determines 
that  the  article  is  to  be  moved  while  in 
the  quarantined  area  in  a  bee-proof 
container  or  enclosed  by  a  covering 
adequate  to  prevent  access  by  bees 
(such  as  canvas,  plastic,  or  closely 
woven  cloth);  or 

(iv)  Determines,  if  the  article  is  a 
vehicle,  that  it  does  not  contain  any 
bees,  based  on  a  visual  examination  of 
the  vehicle,  and  further  determines  that 
the  vehicle  is  to  be  moved  while  in  the 
quarantined  area  with  all  portions  of  the 
vehicle  that  had  been  used  for  carrying 
regulated  articles  (other  than  fresh  or 
frozen  bee  sperm)  enclosed  or  covered 
by  a  covering  adequate  to  prevent 
access  by  bees  (such  as  canvas,  plastic, 
or  closely  woven  cloth):  and 

(2)  Determines  it  is  to  be  moved  in 
compliance  with  any  additional 
emergency  conditions  necessary  to 
prevent  the  spread  of  the  Africanized 
honey  bee  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U,S.C.  150dd);» 
and 


(3)  Determines  that  it  is  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  such  articles. 

These  provisions,  other  than  those 
concerning  sperm,  would  be  adequate  to 
ensiue  that  the  articles  are  free  of 
Africanized  honey  bees.  The  provisions 
concerning  sperm  would  be  adequate  to 
ensure  that  the  sperm  had  not  come 
from  Africanized  honey  bees. 

As  noted  above,  determinations 
concerning  the  eligibility  of  bees  and 
sperm  to  move  interstate  pursuant  to 
a  certificate  are  to  be  made  based  on 
inspections  of  representative  samples  of 
bees.  Based  on  departmental 
experience,  it  has  been  determined  that 
the  provisions  concernmg  the  inspection 
of  bees  within  1,000  meters  (3,281  feet) 
of  the  colony  of  origin  would  be 
adequate  to  ensure  that  the  sampling  of 
the  colony  of  origin  would  not  miss  any 
stray  Africanized  honey  bees  that  could 
have  come  from  surrounding  areas. 

The  provisions  concerning  the 
movement  of  articles  in  enclosed 
vehicles,  in  bee-proof  containers,  or  with 
certain  coverings  are  necessary  as  a 
precautionary  measure  to  ensure  that 
regulated  articles  do  not  attract  bees.  It 
is  not  necessary  to  include  such 
provisions  for  bee  sperm  since  bees 
would  not  be  attracted  to  bee  sperm. 

A  footnote  (footnote  3)  is  added  which 
explains  that  USDA  can,  pursuant  to 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  150dd).  take  emergency  actions 
against  any  article  moving  into  or 
through  the  United  States  or  interstate, 
or  which  has  moved  into  the  United 
States  or  interstate,  and  which  is 
beUeved  to  be  infested  or  infected  by 
plant  pests. 

Section  301.94-5(b)  allows  any  person 
who  has  entered  into  and  is  operating 
under  a  compliance  agreement  to 
execute  and  issue  a  certificate  for  the 
interstate  movement  of  a  regulated 
article  once  an  inspector  has  made  an 
initial  determination  that  such  article  is 
eligible  for  a  certificate  in  accordance 
with  §  301.94-5(a).  These  initial 
determinations  concerning  the  eligibility 


'Section  105  of  the  Federal  Plant  Pe»l  Act  (7 
U.S.C.  ISOdd]  providei.  aisong  other  tiling*,  that  the 
Secretary  of  Agriculture  may.  whenever  he  deenu  it 


necetaarj'  as  an  emergenr>'  measuTA  in  order  to 
prevent  the  dissemination  of  any  plant  pest  new  to 
or  not  theretofore  known  to  l>e  widely  prevalent  or 
distributed  within  and  throughout  the  United  States, 
seize,  quarantine,  treat  apply  other  remedial 
measure*  to.  destroy,  or  otherwise  dispose  of,  in 
such  a  tnanner  a*  be  deems  appropriate,  any 
product  or  article  of  any  character  whatsoever,  or 
mean*  of  conveyance,  which  is  moving  into  or 
through  the  United  State*  or  interstate,  and  which 
he  has  reason  to  believe  is  infested  or  infected  by  or 
contains  any  such  plant  pest,  or  which  ha*  moved 
into  the  United  States,  or  interstate,  or  which  be  has 
reason  to  believe  wax  infeated  or  infected  by  or 
contained  any  such  plant  pe«t  at  the  time  of  sudi 
movement. 


of  regulated  articles  for  issuance  of  a 
certificate  are  limited  to  inspectors 
because  of  their  nature  and  complexity. 
Also.  §  301.94-5(c)  contains  provisions 
for  the  withdrawal  of  a  certificate  by  an 
inspector  upon  a  determination  that  the 
holder  thereof  has  not  complied  with 
conditions  for  the  use  of  the  document. 
This  section  also  contains  proxisions  for 
notifying  the  holder  of  the  reasons  for 
the  withdrawal  and  for  holding  a 
hearing  if  there*  is  any  conflict 
concerning  any  material  fact 

Section  301.94-6 

Section  301.94-6  provides  for  the 
issuance  and  cancellation  of  compliance 
agreements.  Specifically,  compliance 
agreements  can  be  entered  into  by  any 
person  engaged  in  the  business  of 
handling  or  moving  regulated  articles 
who  agrees  in  writing  to  comply  with 
the  regulations  and  any  conditions 
imposed  pursuant  thereto.  Compliance 
agreements  are  provided  for  the 
convenipnce  of  persons  who,  because  of 
their  business,  are  involved  in  frequent 
shipments  of  regulated  articles  from 
quarantined  areas  and  are  designed  to 
insure  that  persons  issuing  certificates 
are  knowledgeable  with  respect  to  the 
requirements  of  the  regulations  and 
have  agreed  to  comply  with  them. 

Section  301.94-6  also  provides  that  a 
compliance  agreement  may  be  cancelled 
by  an  inspector  supervising  its 
enforcement  whenever  the  inspector 
finds  that  a  person  who  has  entered  into 
such  an  agreement  has  failed  to  comply 
with  any  of  the  provisions  of  the 
regulations  or  any  conditions  imposed 
piu'suant  thereto.  This  section  also 
contains  provisions  for  notifying  the 
holder  of  the  compliance  agreement  of 
the  reasons  for  cancellation  and  to 
provide  such  holder  with  an  opportunity 
for  a  hearing  to  resolve  a  conflict  as  to 
any  material  fact.  A  footnote  (footnote 
4)  is  added  to  explain  where  compliance 
agreement  forms  can  be  obtained. 

Sections  301.94-7,  301.94-S,  and301M-0 

Section  301.94-7  provides  that  any 
person  who  desires  a  certificate  to  move 
regulated  articles  should  request 
inspection  by  an  inspector  as  far  in 
advance  as  possible  (no  less  than  48 
hours  before  the  desired  movement).  A 
footnote  (footnote  5)  is  added  for 
informational  purposes  to  indicate  how 
to  contact  the  inspectors  for  inspection 
and  how  to  obtain  additional 
information  from  offices  of  Plant 
Protection  and  Quarantine. 

Section  301.94-8  requires  the 
certificate  issued  for  the  movement  of 
the  regulated  article  to  be  attached  to 
the  regulated  article,  or  to  a  container 
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carrying  the  regulated  article,  or  to  the 
accompanying  waybill  or  other  shipping 
document  during  the  interstate 
movement. 

These  provisions  in  §§  301.94-7  and 
301.94-8  are  necessary  for  enforcement 
purposes  and  to  ensure  that  persons 
desiring  inspection  services  can  arrange 
for  them  before  the  intended  movement 
date. 

Section  301.94-9  explains  the 
Department's  policy  that  services  of  an 
inspector  needed  in  order  for  a  person  to 
comply  with  the  provisions  of  the 
regulations  are  provided  without  cost 
during  normal  business  hours,  but  that 
any  other  incidental  costs  or  charges 
shall  not  be  the  responsibility  of  the 
Department. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  100  million  dollars; 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  amendment  affects  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  Kern  County  in  California. 
The  regulated  articles  that  would  be 
affected  by  this  interim  rule  represent 
signiFicantly  less  than  1  percent  of  such 
articles  in  the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V.  48  FR  29112.  June  24. 1983;  49  FR 
22675.  May  31. 1984;  50  FR  14088.  April 
10. 1985). 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 


recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507e/se9.). 

List  of  Subjects  in  7  CFR  Fart  301 

Africanized  Honey  Bee.  Agricultural 
commodities.  Plant  diseases.  Plant  pests. 
Plants  (Agriculture).  Quarantine, 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  by  adding  a  new  "Subpart- 
Africanized  Honey  Bee"  to  read  as 
follows: 

Subpart— Africanized  Hon«y  B«« 

Quarantine  and  Regulations 

Sec.  301.94    Restrictions  on  interstate 

movement  of  regulated  articles. 
Sec.  301.94-1    Definitions. 
Sec.  301.94-2    Regulated  articles. 
Sec.  301.94-3    Quarantined  areas. 
Sec.  301.94-4    Conditions  governing  the 

interstate  movement  of  regulated  articles 

from  quarantined  areas. 
Sec.  301.94-5    Issuance  and  cancellation  of 

certiricates. 
Sec.  301.94-6    Compliance  agreement  and 

cancellation  thereof. 
Sec.  301.94-7    Assembly  and  inspection  of 

regulated  articles. 
Sec.  301.94-8    Attachment  and  disposition  of 

certificates. 
Sec.  301.94-9    Costs  and  charges. 

Authority:  7  U.S.C.  150dd.  150ee,  150ff,  161. 
162.  and  164-167;  7  CFR  2.17.  2.51.  and 
371.2(c). 


Subpart— Africanized  Honey  Bee 

§  301.94    Restriction*  on  Interstate 
movement  of  regulated  articles. ' 

No  common  carrier  or  other  person 
shall  move  interstate  from  any 
quarantined  area  any  regulated  article 
except  in  accordance  with  the 
conditions  prescribed  in  this  subpart. 

§  301.94-1     Deftnltions. 

Terms  used  in  the  singular  form  in  this 
subpart  shall  be  construed  as  the  plural 
and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  subpart,  shall  be  construed, 
respectively,  to  mean: 

Africanized  honey  bee.  The  insect 
known  as  Apis  mellifera  scutellata  in 
any  stage  of  development.  This  includes 
honey  bees  with  characteristics 


'  Any  properly  identified  inspector  is  authorized 
to  stop  and  inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine,  treat,  apply 
other  remedial  measures  to,  destroy,  or  otherwise 
dispose  of  regulated  articles  as  provided  in  sections 
105  and  107  of  the  Federal  Plant  Pest  Act  (7  U.S.C. 
ISOdd.  ISOff]. 


identifiable  with  the  subspecies  Apis 
mellifera  scutellata  regardless  of  the 
purity  of  the  genetic  strains  of  the  bees. 

Certificate.  A  document  which  is 
issued  for  a  regulated  article  by  an 
inspector  or  by  a  person  operating  under 
a  compliance  agreement,  and  which 
represents  that  such  article  is  eligible  for 
interstate  movement. 

Compliance  agreement.  A  written 
agreement  between  Plant  Protection  and 
Quarantine  and  a  person  engaged  in  the 
business  of  handling  or  moving 
regulated  articles,  wherein  the  person 
agrees  to  comply  with  the  provisions  of 
this  subpart  and  any  conditions  imposed 
pursuant  thereto. 

Deputy  Administrator.  The  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  to  act  in  his/her  stead 
has  been  or  may  hereafter  be  delegated. 

Infestation.  The  presence  of  the 
Africanized  honey  bee  or  the  existence 
of  circumstances  that  make  it 
reasonable  to  believe  that  the 
Africanized  honey  bee  is  present. 

Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  or  other 
person,  authorized  by  the  Deputy 
Administrator  in  accordance  with  law  to 
enforce  the  provisions  of  this  subpart. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Moved.  Shipped,  offered  for  shipment 
to  a  common  carrier,  received  for 
transportation  or  transported  by  a 
common  carrier,  or  carried,  transported, 
moved,  or  allowed  to  be  moved  by  any 
means. 

Movement  or  move.  The  act  of 
shipping,  offering  for  shipment  to  a 
common  carrier,  receiving  for 
transportation  or  transporting  by  a 
common  carrier,  or  carrying, 
transporting,  moving,  or  allowing  to  be 
moved  by  any  means. 

Person.  Any  individual,  partnership, 
corporation,  company,  society, 
association,  or  other  organized  group. 

Plant  Protection  and  Quarantine.  The 
organizational  unit  within  the  Animal 
and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture, 
delegated  responsibility  for  enforcing 
provisions  of  theTlant  Quarantine  Act, 
the  Federal  Plant  Pest  Act.  and  related 
legislation,  and  quarantines  and 
regulations  promulgated  thereunder. 

Quarantined  area.  Any  State,  or  any 
portion  thereof,  listed  in  §  301.94-3(c)  or 
otherwise  designated  as  a  quarantined 
area  in  accordance  with  §  301.94-3(b). 
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Regulated  article.  Any  article  listed  in 
§  301.94-2  or  otherwise  designated  as  a 
regulated  article  in  accordance  with 
S  301.94-2(f). 

State.  Each  of  the  several  States  of  the 
United  States,  the  District  of  Columbia, 
Guam,  Northern  Mariana  Islands,  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States  and  all  other  Territories  and 
Possessions  of  the  United  States. 

§301.94-2    Regulated  artidM. 

(a)  Bees  of  the  genus  Apis,  in  any  life 
stage: 

(b)  Fresh  or  frozen  bee  sperm; 

(c)  Equipment,  and  shipping  and 
storage  containers  that  have  been  used 
at  an  apiary; 

(d)  Unprocessed  comb; 

(e)  Vehicles  that  have  been  used  to 
carry  regulated  articles  other  than  fresh 
or  frozen  bee  sperm;  and 

(f)  Any  other  product,  article,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  paragraphs 
(a)  through  (e)  of  this  section,  when  it  is 
determined  by  an  inspector  that  it 
presents  a  risk  of  spread  of  the 
Africanized  honey  bee  and  the  person  in 
possession  thereof  has  actual  notice  that 
the  product,  article,  or  means  of 
conveyance  is  subject  to  the  restrictions 
of  this  subpart. 

§  301.94-3    Quarantlrwd  areas. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  Deputy 
Administrator  shall  list  as  a  quarantined 
.Hrea  in  paragraph  (c)  of  this  section, 
each  State,  or  each  portion  thereof,  in 
which  the  Africanized  honey  bee  has 
been  found  by  an  inspector,  or  in  which 
the  Deputy  Administrator  has  reason  to 
believe  that  the  Africanized  honey  bee 
is  present,  or  each  portion  of  a  State 
which  the  Deputy  Administrator  deems 
necessary  to  regulate  because  of  its 
proximity  to  the  Africanized  honey  bee 
or  its  inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Africanized  honey  bee  occurs. 
Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Deputy  Administrator  determines 
that: 

(1)  The  State  has  adopted  and  is 
enforcing  a  quarantine  or  regulation 
which  imposes  restrictions  on  the 
intrastate  movement  of  the  regulated 
articles  which  are  substantially  the 
same  as  those  which  are  imposed  with 
respect  to  the  interstate  movement  of 
such  articles  under  this  subpart;  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  quarantined  area  will 
otherwise  be  adequate  to  prevent  the 
artificial  interstate  spread  of  the 
Africanized  honey  bee. 


(b)  The  Deputy  Administrator  or  an 
inspector  may  temporarily  designate 
any  nonquarantined  area  in  a  State  as  a 
quarantined  area  in  accordance  with  the 
criteria  specified  in  paragraph  (a)  of  this 
section  for  listing  such  area.  Written 
notice  of  such  designation  shall  be  given 
to  the  owner  or  person  in  possession  of 
such  nonquarantined  area,  and, 
thereafter,  the  interstate  movement  of 
any  regulated  article  from  such  area 
shall  be  subject  to  the  applicable 
provisions  of  this  subpart.  As  soon  as 
practicable,  such  area  shall  be  added  to 
the  Ust  in  paragraph  (c)  of  this  section  or 
such  designation  shall  be  terminated  by 
the  Deputy  Administrator  or  an 
inspector,  and  notice  thereof  shall  be 
given  to  the  owner  or  person  in 
possession  of  the  area. 

(c)  The  area  described  below  is 
designated  as  a  quarantined  area: 

California 

Kern  County.  That  portion  of  the  coimty 
beginning  at  a  point  where  Garces  Highway 
intersects  Corcoran  Road;  then  west  along  an 
imaginary  line  from  said  point  to  the 
northwest  comer  of  sec.  14.  T.  25  S.,  R.  19  E., 
then  south  along  an  imaginary  line  from  said 
comer  to  the  southwest  comer  of  sec.  35,  T. 
28  S.,  R.  19  E.,  then  east  from  said  comer 
along  an  imaginary  line  to  its  intersection 
with  Seventh  Standard  Road;  then  east  along 
said  road  to  the  southeast  comer  of  sec.  31,  T. 
28  S.;  R.  23  E;  then  north  from  said  comer 
along  an  imaginary  line  to  its  intersection 
with  Garces  Highway;  then  west  along  said 
highway  to  the  point  of  beginning. 

§301.94-4    CondHtons  governing  the 
Interstate  movement  of  regulated  articles 
from  quarantined  areas.' 

Any  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  only 
if  moved  under  the  following  conditions: 

(a)  With  a  certificate  issued  and 
attached  in  accordance  with  §§  301.94-5 
and  301.94-8; 

(b)  Without  a  certificate,  if: 

(1)  The  article  originated  outside  of 
any  quarantined  area  and  is  moved 
directly  through  (without  stopping 
except  for  brief  refueling,  or  for  normal 
traffic  conditions,  such  as  traffic  lights 
or  stop  signs)  the  quarantined  area; 

(2)  The  article,  if  other  than  sperm  or  a 
vehicle,  is  in  a  bee-proof  container,  or 
enclosed  by  a  covering  adequate  to 
prevent  access  by  bees  (such  as  canvas, 
plastic,  or  closely  woven  cloth)  while 
moving  through  the  quarantined  area; 

(3)  TTie  article,  if  a  vehicle,  has  all 
portions  of  the  vehicle  that  had  been 
used  for  carrying  regulated  articles 
(other  than  fresh  or  frozen  sperm) 
enclosed  by  a  covering  adequate  to 


'Requirements  under  all  other  applicable  Federal 
domestic  plant  quarantines  and  regulations  must 
also  be  met. 


prevent  access  by  bees  (such  as  canvas, 
plastic  or  closely  woven  cloth)  while 
moving  through  the  quarantined  area; 
and 

(4)  The  point  of  origin  of  the  article  is 
clearly  indicated  by  shipping  documents 
and  its  identity  has  been  maintained. 

(c)  Without  a  Certificate,  if: 

(1)  Moved  by  the  United  States 
Department  of  Agriculture  for 
experimental  or  scientific  purposes; 

(2)  Moved  pursuant  to  a  permit  issued 
for  such  article  by  the  Deputy 
Administrator; 

(3)  Moved  in  accordance  with 
conditions  specified  on  the  permit  and 
found  by  the  Deputy  Administrator  to  be 
adequate  to  prevent  the  dissemination 
of  the  Africanized  honey  bee,  i.e., 
conditions  of  treatment,  processing, 
shipment,  disposal;  and 

(4)  Moved  with  a  tag  or  label  seciu^ly 
attached  to  the  outside  of  the  container 
containing  the  article  or  securely 
attached  to  the  article  itself  if  not  in  a 
container,  and  with  such  tag  or  label 
bearing  a  permit  number  corresponding 
to  the  number  of  the  permit  issued  for 
such  article. 

§  301.94-5    Issuance  and  cancellation  of 
certificates. 

(a)  A  certificate  shall  be  issued  by  an 
inspector  for  the  interstate  movement  of 
a  regulated  article  if  such  inspector 

(l)(i)  Determines,  if  the  article  is  a  bee 
(usually  the  certificate  would  cover  the 
movement  of  many  bees),  that  it  is  not 
an  Africanized  honey  bee,  based  on  a 
microscopic  inspection  of  a 
representative  sample  of  the  bees  in  the 
colony  of  origin  and  all  other  bees 
within  1,000  meters  (3,281  feet)  of  the 
colony  of  origin,  and  has  further 
determined  that  the  bee  is  to  be  moved 
in  a  bee-proof  container,  or  enclosed  by 
a  covering  adequate  to  prevent  access 
by  bees  (such  as  canvas,  plastic,  or 
closely  woven  cloth); 

(ii)  Determines,  if  the  article  is  fresh  or 
frozen  sperm,  that  it  is  not  sperm  from 
Africanized  honey  bees,  based  on  a 
microscopic  inspection  of  a 
representative  sample  of  the  bees  in  the 
colony  of  origin  and  all  other  bees 
within  1,000  meters  (3,281  feet)  of  the 
colony  of  origin; 

(iii)  Determines,  if  the  article  is 
equipment,  a  container,  or  unprocessed 
comb,  that  the  article  does  not  contain 
any  bees,  based  on  a  visual  examination 
of  the  article,  and  further  determines 
that  the  article  is  to  be  moved  while  In 
the  quarantined  area  in  a  bee-proof 
container  or  enclosed  by  a  covering 
adequate  to  prevent  access  by  bees 
(such  as  canvas,  plastic,  or  closely 
woven  cloth);  or 
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(iv)  Oetennines,  if  the  article  is  a 
vehicle,  that  it  does  not  contain  any 
bees,  based  on  a  visual  examination  of 
the  vehicle,  and  further  determines  that 
the  vehicle  is  to  be  moved  while  in  the 
quarantined  area  with  all  portions  of  the 
vehicle  that  had  been  used  for  carrying 
regulated  articles  (other  than  fresh  or 
frozen  bee  sperm]  enclosed  or  covered 
by  a  covering  adequate  to  prevent 
access  by  bees  (such  as  canvas,  plastic 
or  closely  woven  cloth):  and 

(2)  Determines  that  it  is  to  be  moved 
in  compliance  with  any  additional 
emergency  conditions  necessary  to 
prevent  the  spread  of  the  Africanized 
honey  bee  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U.S.C,  150dd);» 
and 

(3)  Determines  that  it  is  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  such  articles. 

(b)  Certificates  for  use  for  movement 
of  regulated  articles  may  be  issued  by 
an  inspector  or  person  engaged  in  the 
business  of  handling  or  moving 
regulated  articles  provided  such  person 
is  operating  under  a  compliance 
agreement.  Any  such  person  may 
execute  and  issue  a  certificate  for  the 
interstate  movement  of  a  regulated 
article  if  the  inspector  has  made  the 
determination  that  such  article  is 
otherwise  eligible  for  a  certificate  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Any  certificate  which  has  been 
issued  or  authorized  may  be  withdrawn 
by  an  inspector,  orally  or  in  writing,  if 
such  inspector  determines  that  the 
holder  thereof  has  not  complied  with 
any  conditions  under  the  regulations  for 
the  use  of  such  document.  If  the 
cancellation  is  oral,  the  decision  and  the 
reasons  for  the  withdrawal  shall  be 
conrirmed  in  writing  as  promptly  as 
circumstances  allow.  Any  person  whose 
certificate  has  been  withdrawn  may 
appeal  the  decision  in  writing  to  the 
Deputy  Administrator  within  ten  (10) 
days  after  receiving  the  written 


'Section  105  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  ISOdd)  provides,  amons  other  things,  that  the 
Secretary  of  Agriculture  may.  whenever  he  dsema  it 
neceasary  as  an  emergency  measure  in  order  to 
prevent  the  dissemmation  of  any  plant  pest  new  to 
or  not  theretofore  knou-n  to  be  widely  prevalent  or 
distributed  within  and  throughout  the  United  Slates. 
seize,  quarantine,  treat,  apply  other  remedial 
mriasures  to  destroy,  or  otherwise  dispose  of.  in 
such  a  manner  as  he  deems  appropriate,  any 
product  or  article  of  any  character  whatsoever,  or 
means  of  conveysnce.  which  is  inoving  into  or 
through  the  United  States  or  interstate,  and  which 
he  has  reason  to  believe  is  infested  or  infected  by  or 
contains  any  such  plant  pest,  or  which  has  moved 
into  the  United  States,  or  tnterstate  and  which  he 
has  reason  to  believe  was  infested  or  infected  by  or 
contained  any  sucb  plant  pest  at  the  time  of  such 
movement. 


notification  of  the  withdrawal  The 
appeal  shall  state  all  of  the  facts  and 
reasons  upon  wfaitii  the  person  relies  to 
show  that  the  certificate  was  wrongfully 
withdrawn.  The  Deputy  AdministratcH' 
shall  grant  or  deny  the  appeal,  in 
writing,  stating  the  reasons  for  such 
decision,  as  promptly  as  circumstances 
allow.  If  there  is  a  conflict  as  to  any 
material  fact,  a  hearing  ahall  be  held  to 
resolve  such  conflict.  Rules  of  Practice 
concerning  such  a  hearing  will  be 
adopted  by  the  Deputy  Administrator. 

S  301.94-6    CompUanc*  agrawnent  and 
cancanatton  ttiereof. 

(a)  Any  person  engaged  in  the 
business  of  handling  or  moving 
regulated  articles  may  enter  into  a 
compliance  agreement  to  facilitate  the 
movement  of  regulated  articles  under 
this  subpart.* The  compliance  agreement 
shall  be  a  written  agreement  between  a 
person  engaged  in  such  a  busines.8  and 
Plant  Protection  and  Quarantine, 
wherein  the  person  agrees  to  comply 
with  the  provisions  of  this  subpart  and 
any  conditions  inq)osed  ptirsuant 
thereto. 

(b)  Any  conpliance  agreement  may  be 
cancelled  orally  or  in  writing  by  the 
inspector  who  is  supervising  its 
enforcement  whenever  the  inspector 
finds  that  such  person  has  failed  to 
comply  with  the  provisions  of  this 
subpart  or  any  conditions  imposed 
pursuant  thereto.  If  the  cancellation  is 
oral,  the  decision  and  the  reasons 
therefor  shall  be  coafirraed  in  writing,  as 
prompdy  as  circumstances  allow.  Any 
person  whose  compliance  agreement 
has  been  cancelled  may  appeal  the 
decision,  in  writing,  within  ten  (10)  days 
after  receiving  written  notification  of  the 
cancellation.  The  appeal  shall  state  all 
of  the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the 
compliance  agreement  was  wrongfully 
cancelled.  The  Deputy  Administrator 
shall  grant  or  deny  the  appeal,  in 
writing,  stating  the  reasons  for  such 
decision,  as  promptly  as  circumstances 
allow.  If  there  is  a  conflict  as  to  any 
material  fact,  a  hearing  shall  be  held  to 
resolve  such  conflict.  Rules  of  Practice 
concerning  such  a  hearing  will  be 
adopted  by  the  Deputy  Administrator. 

§  301.94-7    Assambly  and  Inspection  of 
reguteted  articlas. 

(a)  Any  person  (other  than  a  person 
authorized  to  issue  certificates  under 


S  301.94-^).  who  desires  to  move 
interstate  a  regulated  article 
accompained  by  a  certificate  shall,  as 
far  in  advance  as  possible  (should  be  no 
less  than  48  hours  before  the  desired 
movement),  request  an  inspector* to 
take  necessary  action  under  this  subpart 
prior  to  movement  of  die  regidated 
article. 

(b)  Such  article  shall  be  assembled  at 
such  point  and  in  such  manner  as  the 
inspector  designates  as  necessary  to 
comply  with  the  requirements  of  this 
subpart. 

§301.»4-8    Attaehmant  and  diapoamon  of 


(a)  A  certificate  required  for  the 
interstate  movement  of  a  regulated 
article,  at  all  times  during  such 
movement,  shall  be  securely  attached  to 
the  outside  of  the  containers  containing 
the  regulated  article,  secnirely  attached 
to  the  article  itself  if  not  in  a  container, 
or  securely  attached  to  the  consignee's 
copy  of  the  accompanying  waybill  or 
other  shipping  document:  Provided 
however,  that  the  requirements  of  this 
section  may  be  met  by  attaching  the 
certificate  to  the  consignee's  copy  of  the 
waybill  or  other  shipping  documents 
only  if  the  regulated  article  is 
sufficiently  described  on  the  certificate 
or  shipping  document  to  identify  such 
article. 

(b)  The  certificate  for  the  movement  of 
a  regulated  article  shall  be  furnished  by 
the  carrier  to  the  consignee  at  the 
destination  of  the  shipment. 

§301.94-9    Coats  and  chargaa. 

The  service  of  the  inspector  shall  be 
furnished  without  cost.  The  U.S. 
Department  of  Agriculture  will  not  be 
responsible  for  any  costs  or  charges 
incident  to  inspections  or  compliance 
with  the  provisions  of  the  regulations  in 
this  subpart,  other  than  for  the  services 
of  the  inspector. 

Done  at  Washington.  D.C  this  15th  day  of 
August  1985. 
Harvey  L.  Ford, 

Deputy  Administrator,  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  85-19819  Filed  8-19-B5:  8:45  am) 

BllXmC  CODE  34I&-34-M 


*  Compliance  Agreement  forms  are  available 
without  charge  from  the  Deputy  Administrator. 
Plant  Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service.  Federal  Building. 
Hyaltsville,  MD  207S2.  and  from  local  offices  of  the 
Plant  Protection  and  Quarantine.  (Local  offices  are 
listed  in  telephone  directories). 


'Inspectors  are  assigned  to  local  offices  of  Pldnl 
Protection  and  Quarantine  which  are  listed  in 
telephone  directories.  Information  concerning  such 
local  offices  ir.ay  also  be  obtained  froin  the  Deputy 
.Administrator,  Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection  Service. 
Federal  Building.  Hyaltsville.  MD  20782. 
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7  CFR  Part  301 

[Docket  No.  8S-35e] 

Witchweed  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule. 

summary:  This  document  affirms 
without  change  an  interim  rule 
published  in  the  Federal  Register  on 
April  25, 1985,  which  amended  the 
witchweed  quarantine  and  regulations 
by  adding  areas  in  7  counties  in  North 
Carolina  to  the  hst  of  suppressive  areas, 
and  by  deleting  1  county  and  areas  in  12 
counties  in  North  Carolina,  and  areas  in 
2  counties  in  South  Carolina  from  the 
list  of  suppressive  areas,  and  by  making 
certain  other  nonsubstantive,  editorial 
changes.  This  rule  is  necessary  in  order 
to  prevent  the  artiHcial  spread  of 
witchweed  and  to  delete  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 

EFFECTIVE  DATE:  August  20, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  H.  Bare,  Staff  Officer,  Field 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  663. 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8295. 

SUPPLEMENTARY  INFORMATION: 

Background 

An  interim  rule  published  in  the 
Federal  Register  on  April  25, 1985,  (50 
FR  16209-16218)  amended  §  301.80-2a  of 
the  witchweed  quarantine  and 
regulations  (7  CFR  301.80  et  seq.).  The 
interim  rule  amended  the  quarantine 
and  regulations  by  adding  areas  in  7 
counties  in  North  Carolina  to  the  list  of 
suppressive  areas,  and  by  deleting  1 
county  and  areas  in  12  counties  in  North 
Carolina,  and  areas  in  2  counties  in 
South  Carolina  from  the  list  of 
suppressive  areas.  In  addition,  the 
interim  rule  made  certain  other 
nonsubstantive,  editorial  changes.  The 
interim  rule  became  effective  on  the 
date  of  publication. 

Comments  were  solicited  for  60  days 
after  publication  of  the  interim  rule.  No 
comments  were  received  in  response  to 
the  interim  rule.  The  factual  situations 
which  were  set  forth  in  the  document  of 
April  25. 1985,  still  provide  a  basis  for 
the  amendments  made  by  the  interim 
rule.  Accordingly,  it  has  been 
determined  that  the  amendments  should 
remain  effective  as  published  in  the 
Federal  Register  on  April  25, 1985. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule".  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  rule  will  have  an 
annual  effect  on  the  economy  of 
approximately  $300;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

.  For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  North  Carolina  and 
South  Carolina.  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  there  are  approximately 
290,000  small  entities  that  move 
regulated  articles  interstate  from  North 
Carolina  and  South  Carolina,  and  many 
hundreds  of  thousands  of  small  entities 
that  move  such  articles  interstate  from 
other  State.  However,  it  has  been 
determined  that  only  20  entities  in  North 
Carolina  and  South  Carolina  move 
regulated  articles  interstate  from  the 
areas  that  will  be  affected  by  this 
action.  Further,  the  overall  economic 
impact  from  this  action  is  estimated  to 
be  only  about  $300. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507e/se9,). 

List  of  Subjecto  in  7  CFR  Part  301 

Agricultural  commodities.  Plant  pests. 
Quarantine,  Transportation,  Witchweed. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  the  interim  rule 
published  at  50  FR  16209-16218  on  April 
25, 1985,  is  adopted  as  a  final  rule. 

Authority:  7  U.S.C.  ISOee,  161, 162;  7  CFR 
2.17.  2.51,  and  371.2(c). 


Done  at  Washington.  D.C.,  this  ISth  day  of 
August  1085. 

Williun  F.  Helms, 

Acting  Deputy  Administntor,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  85-19871  FUed  8-19-85;  8:45  am] 

BtLLNMCODE  S410-S4-M 


9  CFR  Part  51 

[Docket  No.  SS-OTS] 

Animals  Destroyed  Because  of 
Brucellosis 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Affirmation  of  interim  rule. 

SUMMARY:  This  document  affirms  the 
interim  rule  which  amended  the 
regulations  governing  the  payment  of 
indemnity  for  animals  destroyed 
because  of  brucellosis  by  adding  a  bred 
association  to  the  Ust  of  registered  breed 
associations.  This  rule  is  necessary  in 
order  to  include  in  the  regulations  all  the 
registered  breed  associations  that 
maintain  records  concerning  the 
purebreeding  of  animals  adequate  to 
identify  an  animal  as  a  registered 
animal  of  that  breed  association.  The 
effect  of  this  rule  is  to  allow  for  proper 
payment  of  indemnities  for  cattle 
destroyed  because  of  brucellosis, 
thereby  encouraging  the  elimination  of 
these  cattle  as  a  disease  source. 

EFFECTIVE  DATE:  August  20. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  G.H.  Frye.  Cattle  Diseases  Staff.  VS. 
APHIS.  USDA.  Room  813.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8711. 

SUPPLEMENTARY  INFORMATION: . 

Background 

The  "Animals  Destroyed  Because  of 
Brucellosis"  regulations  (contained  in  9 
CFR  Part  51  and  referred  to  below  as  the 
regulations)  provide  for  the  payment  of 
indemnities  for  certain  cattle,  bison,  and 
swine  destroyed  because  of  brucellosis. 
Under  these  regulations  indemnity  is 
paid  for  such  animals  slaughtered 
because  of  brucellosis  to  encourage 
cooperation  in  the  timely  removal  of 
infected  animals  from  the  hear  or,  in  the 
case  of  herd  depopulation,  to  remove  a 
foci  of  infection  and  thereby  prevent 
transmission  of  brucellosis  to  nearby 
susceptible  herds.  Under  §  51.3(a)  of  the 
regulations,  the  indemnity  shall  not 
exceed  $250  for  any  registered  cattle  or 
nonregistered  dairy  cattle  or,  with 
certain  exceptions,  $50  for  any  other 
nonregistered  cattle  or  bison. 
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To  receive  indemnity  for  registered 
cattle  destroyed  because  of  brucellosis, 
a  claimant  must  provide  registration 
papers  for  each  animal,  issued  in  the 
name  of  or  transferred  by  the  registered 
breed  association  to  the  name  of  the 
owner.  A  claimant  is  eligible  to  receive 
indemnity  for  cattle  as  registered 
animals  if  they  are  registered  with  a 
breed  association  listed  in  §  51.1{cc)  of 
the  regulations. 

An  interim  rule  pubhshed  in  the 
Federal  Register  (50  FR  19162-19163)  on 
May  7, 1985.  amended  S  51.1(cc)  by 
adding  the  National  Beefmaster 
Association  of  registered  breed 
associations.  The  interim  rule  was  made 
effective  upon  pubUcation.  Conunents 
were  solicited  for  60  days  following 
publication  of  the  interim  rule.  No 
comments  were  received.  The  factual 
situation  which  was  set  forth  in  the 
document  of  May  7, 1985,  still  provides  a 
basis  for  the  amendment. 

Executive  Order  12291  and  Regulatory 
Flexibifity  Ad 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  major  rule. 
Based  on  information  complied  by  the 
Department  it  has  been  determined  that 
this  rule  will  not  have  a  signiGcant 
eflect  on  the  economy:  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  si^iificant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterpriies  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Execative 
Order  12291. 

This  change  will  affect  less  than  one 
percent  of  the  cattle  annuaUy  destroyed 
because  of  brucellosis  in  the  United 
States. 

Under  these  circimistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  (rf  Subjects  in  fl  CFR  Part  51 

Animal  diseases.  Bison.  Brucellosis, 
Cattle.  Hogs.  Indemnity  payments. 

PART  51— ANHIALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

Accordingly,  the  interim  rule 
published  at  50  FR  19162-19163  on  May 


7. 1985,  amending  §  51.1(ccl  is  adopted 
as  a  final  rule. 

Authority:  21  U.S.C.  111-113, 114. 114a. 
n4a-l.  120. 121, 125,  lS4b;  7  CFR  2.17,  2.51. 
and  371.2(d). 

Done  at  Washir.gton.  D.C..  this  14th  day  of 
Augiut.  1985. 
I.K.  AtweU. 

Deputy  Administrator,  Veterinary  Ser\'ices. 
(FR  Doc.  85-19820  Filed  8-19-85;  8:45  am] 

BILLING  COOC  M1S-1«-II 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Energy  Costs  and  Consuniption 
information  Used  in  LabHing  and 
Advertising  of  Consumer  Appliances 
Under  the  Energy  Policy  and 
Conservation  Act;  Rjwges  of 
Comparability  for  Furnaces 

agency:  Federal  Trade  Commission. 
ACTION:  Rule  related  notice. 

summary:  Under  the  Federal  Trade 
Commission's  Appliance  Labeling  Rule, 
each  required  label  or  fact  sheet  for  a 
covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  These  ranges  show  the 
highest  and  lowest  energy  costs  or 
efficiencies  for  the  various  size  or 
capacity  groupings  of  the  appliances 
covered  by  the  rule.  The  Commission 
publishes  the  ranges  annually  in  the 
Federal  Re^ster  if  the  upper  or  lower 
limits  of  the  range  change  by  15  percent 
or  more  from  the  previously  published 
range.  If  the  Commission  does  not 
publish  a  revised  range,  it  must  publish 
a  notice  that  the  prior  range  is  still 
applicable  for  the  next  year. 

The  ranges  of  efficiencies  for  furnaces 
have  not  chartged  by  as  mudi  as  15 
percent  since  the  last  publication. 
Therefore,  the  ranges  published  on 
March  25. 1980  and  April  17, 1980  remain 
in  effect  until  new  ranges  are  published. 
EFFECTIVE  DATE:  August  20.  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
]ames  Mills  or  Lucerne  D.  Winfrey, 
Attorneys.  Division  of  Enforcement. 
Federal  Trade  Commission, 
Washington.  D.C.  20580,  (202)  376-8934. 
SUPPLEMENTARY  iNPORMATtON:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA)  ' 
required  the  Federal  Trade  Commission 
to  consider  labehng  rules  for  the 
(fisclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 


information  for  at  least  thirteen 
categories  of  appliances:  (1) 
Refrigerators  and  refrigerator-freezers; 
(2)  freezers;  (3]  dishwashers;  (4]  clothes 
dryers;  (5)  water  heaters;  (6]  room  air 
conditioners;  (7)  home  heating 
equipment,  not  including  furnaces;  (8) 
television  sets;  (9)  kitchen  ranges  and 
ovens;  (10)  clothes  washers;  (11) 
humidifiers  and  dehumidifiers;  (12) 
central  air  conditioners;  and  (13) 
furnaces.  Under  the  statute,  the 
Department  of  Energy  (DOE)  is 
responsible  for  developing  test 
procedures  that  measure  how  much 
energy  the  appliances  use.  In  addition. 
DOE  is  required  to  determine  the 
representative  average  cost  a  consumer 
pays  for  the  different  types  of  energy 
available. 

On  November  19. 1979.  the 
Commission  issued  a  final  rule  ' 
covering  seven  of  the  thirteen  appliance 
categories:  re&igerators  and  refrigerator- 
freezers,  freezers,  dishwashers,  water 
heaters,  clothes  washers,  room  air 
conditioners  and  furnaces. 

The  rule  requires  that  enei^gy 
efficiency  ratings  or  energy  costs  and 
related  information  be  disclosed  on 
labels,  fact  sheets  and  in  retail  sales 
catalogs  for  all  covered  products 
manufactured  on  or  after  May  19, 1980. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  cost  or  energy  efficiency  rating 
information.  The  required  disclosures 
and  all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  DOE  test 
procedures. 

Pursuant  to  §  305.8  of  the  rule, 
manufacturers  submitted  reports  to  the 
Commission  by  January  21. 1980.  These 
reports  contained  the  estimated  annual 
cost  or  energy  efficiency  rating,  derived 
from  tests  performed  pursuant  to  the 
DOE  test  procedures,  for  all  models  of 
the  seven  categories  of  appliances.  The 
reports  also  contained  the  model,  the 
number  of  tests  performed  on  each 
model  and  the  capacity  of  each  model. 
From  the  information,  the  Commission    - 
compiled  and  published  '  ranges  of 
comparability  for  each  product,  as 
required  by  §  305.10  of  the  rule. 

Section  305.8(b)  of  the  rule  requires 
that  manufacturers,  after  filing  diis 
initial  report  shall  report  the  same 
information  annually  by  specified  dates 


'  Pub.  L  94-163.  68  Stat.  871  (Dec.  22.  1975). 


'  44  FR  e&tee,  le  CFR  Pan  SOS  (Noveinl>er  19. 
1979). 

•  45  FR  13996  (Mardi  S.  1960).  45  FR  19520  (March 
25. 1980).  45  FR  ZaOM  (April  17.  1980).  46  FR  3829 
(January  16. 1961]. 
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for  each  product  type.Mf  an  analysis  of 
the  new  data  indicates  that  the  upper  or 
lower  limits  of  any  of  the  ranges  have 
changed  by  more  than  15%,  the 
Commission  must,  under  $  305.10  of  the 
rule,  publish  a  revised  version  of  the 
new  range  or  ranges.  Otherwise,  the 
Commission  must  publish  a  statement 
that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  furnaces  have 
been  received  and  analyzed  and  it  has 
been  determined  that  neither  the  upper 
nor  lower  limits  of  the  ranges  for  this 
product  category  have  changed  by  15% 
or  more  since  the  last  publication  of  the 
ranges  on  March  25. 1980  and  April  17, 
1980.* 

in  consideration  of  the  foregoing,  the 
present  ranges  for  furnaces  will  remain 
in  effect  for  the  next  year. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising.  Eoei^gy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

AuthoHtjr:  Sec.  324  of  the  Energ>'  Policy  and 
Conservattan  Act  (Pub.  L  94-163)  (1975),  as 
amended  by  the  National  Enei;gy 
Cooservation  Policy  Act  (Pub.  L  95-619} 
(1978J.  42  U.S.C.  6294;  sec.  553  of  the 
Administrative  Procedure  Act.  5  U.S.C.  553. 

By  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary. 

(FR  Doc  85-19627  Filed  &-19-«5;  8:45  am] 
nuuNO  coK  mn^-m 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Pw1«  10  and  140 

Appeals  to  the  Commission; 
Settlements 

agency:  Commodities  Futures  Trading 
Commission. 


action:  Final  rule. 


SUMMAIVY:  Pursuant  to  sections  2(a)(4] 
and  2(a)(llJ  of  the  Commodity  Exchange 
Act,  as  amended.  7  U.S.C.  4a(c)  and 
4a(jl.  the  Commodity  Futtires  Trading 
Commission  has  adopted  a  rule 
authorizing  the  Chief  of  the 
Commission's  Opinions  Section  lo 
decide  procedural  or  technical  matters 
on  the  Commission's  appellate 


'Report*  for  clothe*  waEhers  «re  due  b)  March  1; 
reports  for  water  heaters,  room  air  conditioners  and 
furnaces  are  due  by  May  1:  reports  for  dishwashers 
are  due  by  June  1;  reports  for  refrigerators. 
refrigerator-frecsers  and  freezers  are  due  by  August 
1. 

'45  FR  lesao  (March  25.  1980}.  45  FF  20038  {Aphi 
17. 1980). 


enforcement  docket  The  new  rule  will 
be  designated  as  17  CFR  10.109.  This 
rule.' together  the  with  delegation 
contained  in  the  Commission's 
reparation  rules, '  supersedes  the 
delegation  found  at  17  CFR  140.71  (1983) 
and  that  rule  is  accordingly  repealed 
upon  publication  of  this  notice.  The 
Commission's  action  relates  solely  to 
agency  organization,  procedure,  and 
practice. 

EFFECTIVE  DATE:  This  rule  shall  be 
effective  August  20. 1985  and  shall  apply 
to  all  cases  Uien  pending. 

FOR  FURTHCn  INFORMATION  CONTACT! 

James  T.  Kelly,  Assistant  Chief, 
Opinions  Section.  Office  of  the  General 
Counsel.  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington.  D.C.  20581;  Telephone: 
(202)  254-7110. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  rule,  like  those 

provisions  in  the  reparation  rules  which 
delegate  certain  authority  to  the  Chief  of 
the  Opinions  Section,  is  to  relieve  the 
Commission  from  the  time  and 
paperwork  inherent  in  five  members 
considering  procedural  and/or  technical 
matters  on  the  agency's  appellate 
enforcement  docket.  This  step  will 
facilitate  and  expedite  consideration  of 
those  matters  properly  warranting 
formal  Commission  attention.  As 
adopted,  the  rule  specifies  particular 
procedural  and  technical  matters  to  be 
handled  by  the  Chief  of  the  Opinions 
Section  or  a  person  under  his  direction. 
In  addition,  the  rule  authorizes  the 
Chief,  in  his  discretion,  to  submit  any 
matter  otherwise  falling  within  the  terms 
of  this  rule  to  the  Commission  for  its 
consideration,  and  like  the  reparation 
rules,  provides  a  route  whereby  a  party 
may  seek  reconsideration  by  the 
Commission  of  a  ruling  by  the  Chief. 

The  Commission  had  detennined  that 
this  amendment  to  the  Rules  of  Practice 
relates  solely  to  agency  organization. 
procedure,  and  practice.  Therefore,  the 
provisions  of  the  Administration 
Procedure  Act.  5  U.S.C.  553.  generally 
requiring  notice  of  proposed  rulemaking 
and  other  opportunity  for  public 
participation,  are  not  applicable.  The 
Commission  further  finds  that  there  is 
good  cause  to  make  this  amendment 
effective  upon  publication  in  the  Federal 
Register. 

PART  1  ©--[AMENDED] 

17  CFR  10.109  DelegaUon  of  Authority 
to  Chief  of  the  Opinions  Section  is 
added. 


■See  17 Cnt  12.406  (19841. 


Pursuant  to  the  authority  granted 
under  sections  2(a)(4)  and  2(a)(ll)  of  the 
Commodity  Exchange  Act  as  amended. 
7  U.S.C.  4a(c)  and  4a(j),  the  Commodity 
Futures  Trading  Commission  amends  its 
Rules  of  Practice,  Subpart  H  of  Part  10  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  specified  bek>w: 

§10.109    Detegationof  Authority  to  CI4«f 
of  t»M  Opinions  Section. 

The  Commodity  Futures  Trading 
Commission  hereby  delegates,  until  such 
time  as  it  orders  otherwise,  the 
following  functions  to  the  Chief  of  the 
Opinions  Section,  to  be  performed  by 
him  or  by  such  person  or  persons  under 
his  direction  as  he  may  designate  from 
time  to  time: 

(a)  With  respect  to  proceedings 
conducted  pursuant  to  the  Commodity 
Exchange  Act,  as  amended,  7  U.S.C.  1  et 
seq.,  and  subject  to  the  Commission's 
Rules  of  Practice  as  set  forth  in  Part  10 
of  this  chapter,  to: 

(1)  Consider  and  decide  miscellaneous 
motions  for  procedural  orders  tiiat  may 
be  directed  to  the  Commission  pursuant 
to  Part  10  of  these  rules  after  the  initial 
decision  or  other  order  disposing  of  the 
entire  proceeding  has  been  filed;  such 
motions  may  be  acted  upon  at  anjrtime, 
without  awaiting  a  response; 

(2)  Remand,  with  or  without  specific 
instructions,  initial  decisions  or  other 
orders  disposing  of  tfie  entire  proceeding 
to  the  appropriate  officer  in  the 
following  situations: 

(i)  Where  a  default  order  has  been 
made  pursuant  to  §  10.93  of  these  rules 
and  a  motion  to  vacate  the  default  or 
equivalent  request  has  been  directed  to 
the  Commission  under  5  10.94  without 
the  benefit  of  a  prior  ruling  by  the 
Administrative  Law  Judge; 

(ii)  WRere,  in  his  judgment 
clarification  or  supplementation  of  the 
initial  decision  or  other  ordei  disposing 
of  the  entire  proceeding  prior  to 
Commission  review  is  appropriate; 
however,  the  Chief  may  not  direct  that 
the  record  be  reopened 

(iii)  Where,  in  his  judgment,  a 
ministerial  act  necessary  to  the  proper 
conduct  of  the  proceeding  has  not  been 
performed; 

(3)  Deny  applications  for  interlocutory 
Commission  review  of  a  ruling  of  the 
Administrative  Law  Judge  in  cases  in 
which  the  Administrative  Law  Judge  has 
not  certified  the  ruling  to  the 
Commission  in  the  manner  prescribed 
by  §  10.101(a)  of  the  rules;  and  the  ruhng 
does  not  concern  the  disqualification  ot 
or  a  motion  to  disqualify,  an 
Administrative  Law  Judge;  and  the 
ruling  does  not  concern  the  suspension 
of.  or  failure  to  suspend,  an  attorney 
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from  participation  in  a  particular 
proceeding,  or  the  denial  of  intervention 
or  limited  participation: 

(4)  Deny  any  application  for 
interlocutory  review  in  a  proceeding  if  it 
is  not  filed  in  accordance  with 

§  lO.lOltb)  of  these  rules; 

(5)  Dismiss  any  appeal  from  an  initial 
decision  or  other  disposition  of  the 
entire  proceeding  by  an  Administrative 
Law  Judge,  where  such  appeal  is  not 
filed  and  perfected  in  accordance  with 
§  10.102  of  these  rules; 

(6)  Strike  any  filing  that  does  not  meet 
the  requirements  of,  or  is  not  perfected 
in  accordance  with.  Part  10  of  these 
rules; 

(7)  Stay,  for  a  limited  period  of  time 
not  to  exceed  ten  working  days,  any 
order  of  the  Commission  entered  in  a 
proceeding  subject  to  these  rules; 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  in  any  case 
in  which  the  Chief  of  the  Opinions 
Section  believes  it  appropriate,  he  may 
submit  the  matter  to  the  Commission  for 
its  consideration; 

(c)  Within  seven  (7)  days  after  service 
of  a  ruling  issued  pursuant  to  paragraph 
(a)  of  this  S  10.109,  a  party  may  file  with 
the  Hearing  Clerk  a  petition  for 
Commission  reconsideration  of  the 
ruling.  Unless  the  Commission  orders 
otherwise,  the  filing  of  a  petition  for 
reconsideration  shall  not  operate  to  stay 
the  effective  date  of  such  ruling; 

(d)  This  rule  is  applicable  to  all 
proceedings  pending  as  of  August  20, 
198-5. 

§  140.71    [Removed] 
17  CFR  140.71  is  removed. 

By  the  Commission  (Chairman  PHILLIPS 
and  Commissioners  HINEMAN,  ViEST. 
SEALE.  and  DAVIS). 

Dated.  August  15. 1985. 

Jean  A.  VVehb. 

Secretary  of  the  Commission,  Commodity 
Futures  Trading  Commission. 

[FR  Doc.  85-19848  Filed  8-l»-85;  8:45  amj 

BILUNQ  COOE  S351-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

[Docket  No.  84C-0135] 

Poly(Hydroxyethyl  Methacrylate)-[>ye 
Copolymers;  Listing  of  Color  Additive 
for  Coloring  Contact  Lenses; 
Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration. 


ACTION:  Final  rule;  confirmation  of 
effective  date. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  republishing 
with  editorial  changes  the  document 
that  confirmed  the  effective  date  of 
April  9. 1985,  for  a  regulation  that 
amended  the  color  additive  regulations 
to  provide  for  the  safe  use  in  coloring 
contact  lenses  of  the  reaction  product 
formed  by  chemically  bonding  Reactive 
Blue  No.  19  to  poly(hydroxyethyl 
methacrylate].  The  docimient  was 
published  in  the  Federal  Register  of  June 
4,  1985  (50  FR  23406). 

date:  Effective  date  confirmed:  April  9, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  C.  Brown,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a  final 

rule  published  in  the  Federal  Register  of 
March  8, 1985  (50  FR  9424).  FDA 
amended  the  color  additive  regulations 
to  provide  for  the  safe  use  of  the 
reaction  product  formed  by  bonding 
Reactive  Blue  No.  19  to 
poly(hydroxyethyl  methacrylate)  for 
coloring  contact  lenses.  The  final  rule 
amended  §  73.3121  (21  CFR  73.3121)  by 
adding  Reactive  Blue  No.  19  to  the  list  of 
reactive  dyes  in  paragraph  (a). 

In  the  final  rule,  FDA  gave  interested 
persons  until  April  8, 1985,  to  file 
objections.  The  agency  received  no 
objections  or  requests  for  a  hearing  on 
the  final  rule.  Therefore,  FDA  has 
concluded  that  the  final  rule  published 
in  the  Federal  Register  of  March  8, 1985, 
for  this  color  additive  should  be 
confirmed. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

PART  73— LISTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  701(e), 
706,  70  Stat.  919  as  amended.  74  Stat 
399-407  as  amended  (21  U.S.C.  371(e). 
376))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  final  rule  of 
March  8, 1985.  Accordingly,  the  final 
rule  amending  S  73.3121  to  provide  for 
the  safe  use  of  the  reaction  product 
formed  by  chemically  bonding  Reactive 
Blue  No.  19  to  poly(hydroxyethyl 


methacrylate)  in  coloring  contact  lenses 
became  effective  April  9. 1985. 

Dated:  August  14, 1985. 

Mervin  H.  Shumate. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-19802  Filed  8-19-65;  8:45  am] 

BtLUNQ  COM  41«>-01-M 

21  CFR  Parts  436,  440,  and  455 

[Docket  No.  65N-0173] 

Antibiotic  Drugs;  Sterile  TIcarcllltn 
Disodium  and  Clavulanate  Potassium 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  antibiotic  drug,  sterile  ticarcillin 
disodium  and  clavulanate  potassium. 
The  manufacturer  has  supplied 
sufficient  data  and  information  to 
establish  its  safety  and  efficacy. 
dates:  Effective  August  20, 1985; 
comments,  notice  of  participation,  and 
request  for  hearing  by  September  19, 
1985  data,  information,  and  analyses  to 
justify  a  hearing  by  October  21, 1985. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  M.  Eckert.  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  antibiotic  drug,  sterile 
ticarcillin  disodium  and  clavulanate 
potassium.  The  agency  has  concluded 
that  the  data  suppUed  by  the 
manufacturer  concerning  this  antibiotic 
drug  are  adequate  to  establish  its  safety 
and  efficacy  when  used  as  directed  in 
the  labeling  and  that  the  regulations 
should  be  amended  in  Parts  436, 440, 
and  455  (21  CFR  Parts  436,  440,  and  455) 
to  provide  for  the  inclusion  of  accepted 
standards  for  the  product. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
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have  a  signiHcant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Submitting  Comments  and  Filing 
Objections 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  fmal  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  notice  and 
comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest  TTie  final  rule,  therefore,  is 
effective  August  20, 1985.  However, 
interested  persons  may,  on  or  before 
September  19. 1985.  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  ^anch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  September  19, 1985,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  October  21. 
1985,  the  data,  infonnation,  and 
analyses  on  which  the  person  reUes  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials. 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  reqiiest  for  hearing  is  not  made  in 
tlie  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  peraonfs)  who  request(8)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  bearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 


submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314  JOO. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  pubhc  disclosure  under 
21  VSX:.  331  (j)  or  18  U3.C.  1905.  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  tfarou^  Friday. 

List  of  Subjects 

21  CFR  Part  436 

Antibiotics. 
21  CFR  Part  440 

Antibiotics,  Penicillin. 
21  CFR  Part  455 

Antibiotics.  Certain  other. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Parts  436.  440.  and 
455  are  amended  as  follows: 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  436  continues  to  read  as  follows: 

Authority:  Sec.  507.  59  Stat.  463  as 
amended  (21  U.S.C.  357):  21  CFR  5.10. 

2.  By  adding  new  S  436.355  to  read  as 
follows: 

§436.355    Hlgh-pwformano*  liquid 
chromatographic  aasay  for  tlcarclinn- 
clavulanlc  acid. 

(a)  Equipment.  A  suitable  high- 
performance  liquid  chroma  tograpfa 
equipped  with: 

(1)  A  suitable  detection  system 
specified  in  the  monograph  for  the  drug 
being  testing; 

(2)  A  suitable  recording  device  of  at 
least  25-centimeter  deflection; 

(3)  A  suitable  chromatographic  data 
managing  system;  and 

(4)  An  analytical  column,  10  to  30 
centimeters  long,  packed  with  a  material 
as  defined  in  the  monograph  for  the  drug 
being  tested;  and  if  specified  in  that 
monograph,  the  inlet  of  this  column  may 
be  connected  to  a  guard  column.  3  to  5 
centimeters  in  length,  packed  with  the 
same  material  of  40  to  60  micrometers 
particle  size. 

.    (b)  Procedure.  Perform  the  assay  and 
calculate  the  drug  content  using  the 
temperature,  instrumental  conditions, 
and  calculations  specified  in  the 
monograph  for  the  drug  being  tested 
with  a  flow  rate  not  to  exceed  2.0 
milliliters  per  minute.  Use  a  detector 
sensitivity  setting  that  gives  a  peak 


height  for  the  working  standard  that  is 
at  least  50  percent  of  scale  with  typical 
chart  speed  of  not  less  than  2.5 
millimeters  per  minute.  Use  the 
equipment  described  in  paragraph  (a)  of 
this  section;  and  the  reagents  and 
working  standard  and  sample  solutions 
described  in  the  monograph  for  the  drug 
being  tested.  Equilibrate  and  condition 
the  column  by  passage  of  10  to  15  void 
volumes  of  mobile  phase  followed  by 
five  replicate  injections  of  the  same 
volume  (between  10  and  20  microhters) 
of  the  working  stemdard  solution.  Allow 
an  operating  time  sufficiently  long  to 
obtain  satisfactory  separation  and 
elution  of  the  expected  components  after 
each  injection.  The  clavulanic  add  peak 
is  sharp  and  the  chromatograms  of 
standard  and  sample  solutions  show 
basehne  separations  between  it  and  any 
neighboring  peaks.  The  retention  times 
for  clavulanic  acid  and  ticardllin  are 
approximately  3  minutes  and  14 
minutes,  respectively.  Record  the  peak 
responses  and  calculate  the  prescribed 
system  suitability  requirements 
described  for  the  system  suitability  test 
in  paragraph  (c)  of  this  section. 

(c)  System  suitability  test  Using  the 
equipment  and  procedure  described  in 
this  section,  test  the  chromatographic 
system  for  assay  as  follows: 

(1)  Tailing  factors  for  the  ticarcillin 
and  clavulanic  acid  peaks.  Calculate  die 
tailing  factors  (7).  from  distances 
measured  along  the  horizontal  line  at  S 
percent  of  the  peak  height  above  the 
baseline,  as  follows: 


r= 


if 


where: 

I'Vt.at  =  Width  of  peak  at  5  percent  height:  and 

/=  Horizontal  distance  from  point  of  ascent  to 

a  point  coincident  with  maximun)  peak 

heighL 

(2)  Efficiency  of  the  column.  Calculate 
the  number  of  theoretical  plates  [n]  of 
the  column  as  follows: 


/j=5.545 


1-1 


where: 

/) = Efficiency,  at  number  of  theoretical  plates 

for  column; 
(»=:Retention  time  of  ticardllin  or  clavulanic 

acid  peaks;  and 
li'i,  =  Corresponding  peak  uidth  at  half-hciuhi 

(3)  Resolution  factor.  Calculate  the 

resolution  factor  (R)  as  foilows: 
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2(/,-/.) 

w,  +  w. 


where: 

/i  =  Retention  time  of  clavulanic  acid  peak; 
'a  =  Retention  time  of  ticarcillin  peak:  and 
Wx  and  IVj  =  Widths  of  the  bases  of  the 
corresponding  peaks  obtained  by 
extrapolating  the  relatively  straight  sides 
of  the  peaks  to  the  baseline. 

When  using  the  method  to  assdy 
clavulanic  acid  alone,  the  resolution 
factor  is  not  applicable. 

(4)  Coefficient  of  variation  (Relative 
standard  deviation).  Calculate  the 
coefficient  of  variation  (Sr  in  percent)  as 
follows: 


S«=    100 

- 

N 

r     Z    [X,-Xr      1 

1=1 

Ml 

X 

L         N-\        \ 

where: 

X  is  the  mean 
of.Yi. 

of/V 

individual  meas 

urements 

If  the  complete  operating  system  meets 
the  system  suitability  requirements  of 
the  monograph  for  the  drug  being  tested, 
proceed  as  described  in  paragraph  (b)  of, 
this  section,  using  the  sample  solution  in 
lieu  of  the  working  standard  solution. 

PART  440— PENICILLIN  ANTIBIOTIC 
DRUGS 

3.  The  authority  citation  for  21  CFR 
Part  440  continues  to  read  as  follows: 

Autiwrity:  Sec.  507,  59  Stat.  463  as 
amended  (21  U.S.C.  357):  21  CFR  5.10. 

4.  By  redesignating  §  440.290  as 

§  440.290a  and  by  adding  new  §§  440.290 
and  440.290b  to  read  as  follows: 

§  440.290    TicarcHUn  disodium  Injectatite 
dosage  forms. 

§  440.290a    Sterile  ticarcillin  disodium. 


§  440.290b    SterNe  ticarcillin  disodium  and 
clavulanate  potassium. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Ticarcillin  disodium  and 
clavulanate  potassium  is  a  dry  mixture 
of  ticarcillin  disodium  and  clavulanate 
potassium,  in  which  the  ratio  of 
ticarcillin  to  clavulanic  acid  is  15:1  or 
30:1.  Its  ticarcillin  potency  is  not  less 
than  755  micrograms  of  ticarcillin  per 
milligram  on  an  anhydrous  basis  if  the 
ratio  is  30:1  and  733  micrograms  of 
ticarcillin  per  milligram  on  an  anhydrous 
basis  if  the  ratio  is  15:1.  Its  ticarcillin 
disodium  content  is  satisfactory  if  it 


contains  not  less  than  90  percent  and 
not  more  than  115  percent  of  the  number 
of  milligrams  of  ticarcillin  that  it  is 
represented  to  contain.  Its  clavulanate 
potassium  content  is  satisfactory  if  it 
contains  not  less  than  85  percent  and 
not  more  than  120  percent  of  the  number 
of  milligrams  of  clavulanic  acid  that  it  is 
represented  to  contain.  It  is  sterile.  It  is 
nonpyrogenic.  Its  moisture  content  is  not 
more  than  4.2  percent.  Its  pH  of  an 
aqueous  solution  containing  100 
milligrams  per  milliliter  is  not  less  than 
5.5  and  not  more  than  7.5.  The  ticarcillin 
disodium  conforms  to  the  standards 
prescribed  by  §  440.90a(a)(l)  except  that 
it  contains  not  less  than  840  micrograms 
of  ticarcillin  per  milligram  on  an 
anhydrous  basis.  The  clavulante 
potassium  conforms  to  the  standards 
prescribed  by  S  455.15a(a)(l)  of  this 
chapter. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  the  requirements  of 

§  431.1  of  this  chapter,  each  such  request 
shall  contain: 
(i)  Results  of  tests  and  assays  on: 

[a]  The  ticarcillin  disodium  used  in 
making  the  batch  for  potency,  sterility, 
pyrogens,  moisture,  pH,  and  identity. 

[b]  The  clavulanate  potassium  used  in 
making  the  batch  for  potency,  sterility, 
pyrogens,  moisture.  pH,  identity,  and 
clavam-2-carboxylate  content. 

[c]  The  batch  for  ticarcillin  potency, 
ticarcillin  content,  clavulanic  acid 
content,  sterility,  pyrogens,  moisture, 
and  pH. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drugs  and  Biologies: 

[a]  The  ticarcillin  disodium  used  in 
making  the  batch:  12  packages,  each 
containing  approximately  300 
milligrams. 

[b]  The  clavulanate  potassium  used  in 
making  the  batch:  12  packages,  each 
containing  approximately  300 
milligrams. 

[c]  The  batch: 

(7)  For  all  tests  except  sterility:  A 
minimum  of  10  immediate  containers. 

[2]  For  sterility  testing:  A  minimum  of 
20  immediate  containers  collected  at 
regular  intervals  throughout  each  filling 
operation. 

(b)  Tests  and  methods  of  assay — (1) 
Ticarcillin  and  clavulanic  acid  contents. 
Determine  both  micrograms  of  ticarcillin 
per  milligram  of  sample  and  milligrams 
of  both  ticarcillin  and  clavulanic  acid 
per  container.  Proceed  as  directed  in 
§  436.355  of  this  chapter,  using  ambient 
temperature,  an  ultraviolet  detection 
system  operating  at  a  wavelength 
between  220  and  230  nanometers,  and  a 
column  packed  with  microparticulate  (3 


to  10  micrometers  in  diameter)  reversed 
phase  packing  material  such  as 
octadecyl  silane  bonded  silicas. 
Reagents,  working  standard  and  sample 
solutions,  system  suitability 
requirements,  and  calculations  for 
ticarcillin  or  clavulanic  acid  content  are 
as  follows: 

(i)  Reagents — (o)  O.lM Monobasic 
sodium  phosphate  buffer  solution,  pH 
4.3.  Transfer  13.8  grams  of  monobasic 
sodium  phosphate  monohydrate  to  a  1- 
liter  volumetric  flask  and  dissolve  in  900 
milliliters  of  distilled  water.  Adjust  the 
pH  to  4.3 ±0.1  with  la/V  phosphoric  acid 
or  lOA^  sodium  hydroxide.  Dilute  to 
volume  with  distilled  water.  Mix  well. 

[b]  Mobile  phase.  Mix  acetonitriie: 
O.lM  monobasic  sodium  phosphate 
buffer  solution,  pH  4.3  (5:95  v/v)  and 
mix  for  no  less  than  two  minutes.  Degas 
by  passing  through  a  0.5-micrometer 
niter  with  vacuum.  The  mobile  phase 
may  be  sparged  with  the  helium  through 
a  2-niicrometer  metal  filter  for  the 
duration  of  the  analysis.  Adjust  the  ratio 
of  acetonitriie  to  aqueous  buffer  as 
necessary  to  obtain  satisfactory 
separation  of  the  peaks. 

(c)  Diluent.  0.05Af  monobasic  sodium 
phosphate  buffer  solution,  pH  6.4 
Transfer  6.9  grams  of  monobasic  sodium 
phosphate  to  a  1-liter  volumetric  flask 
and  dissolve  in  900  milliliters  of  water. 
Adjust  the  pH  to  6.4  with  sodium 
hydroxide  (IQA/).  Dilute  to  volume  with 
distilled  water.  Mix  well.  Use  this 
diluent  to  prepare  the  working  standard 
and  sample  solutions  described  in 
paragraph  (b)(l){ii)  of  this  section. 

(ii)  Working  standard  and  sample 
solutionsJ[a)  Preparation  of  working 
standard  solution.  Accurately  weigh  a 
quantity  of  the  ticarcillin  working 
standard  containing  the  equivalent  of 
approximately  90  milligrams  of 
ticarcillin  activity  and  transfer  into  a 
lOO-milhliter  volumetric  flask.  Prepare  a 
solution  of  the  clavulanic  acid  working 
standard  containing  the  equivalent  of  30 
milligrams  or  60  milligrams  of  clavulanic 
acid  activity  in  a  100-milliliter 
volumetric  flask.  Dissolve  and  dilute  to 
volume  with  diluent.  Transfer  10 
milliliters  of  this  solution  into  the  flask 
containing  the  ticarcillin  standard. 
Dilute  the  combined  standard  solution 
to  volume  with  diluent.  Mix.  Use  within 
8  hours  after  preparation. 

[b]  Preparation  of  sample  solutions — 
[1]  Ticarcillin  potency  (micrograms  of 
ticarcillin  per  milligram).  Accurately 
weigh  the  total  contents  of  a  container 
and  dissolve  with  sufficient  diluent  to 
obtain  a  stock  solution  containing 
approximately  30  milligrams  of 
ticarcillin  per  milliliter.  Further  dilute 
this  solution  with  diluent  to  obtain  a 
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final  concentration  of  0.9  milligrams  of 
ticarcillin  per  milliliter  (estimated). 

(2)  Ticarcilin  and  clavulanic  acid 
content  (milligrams  of  ticarcillin  and 
clavulanic  acid  per  container). 
Reconstitute  the  container  with  an 
appropriate  volume  of  distilled  water. 
Using  a  suitable  hypodermic  syringe, 
remove  all  of  the  withdrawable 
contents.  Dilute  with  diluent  to  obtain  a 
stock  solution  containing  approximately 
30  milligrams  of  ticarcillin  per  milliliter 
and  1  or  2  milligrams  of  clavulanic  acid 
per  milliliter.  Further  dilute  this  solution 
with  the  diluent  to  obtain  a  final 
concentration  of  0.9  milligrams  of 
ticarcillin  per  milliliter.  The  final 
solution  will  contain  either  0.03  or  0.06 
milligrams  of  clavulanic  acid  per 
milliliter  (estimated)  depending  on  the 
initial  ticarcillin  to  clavulanic  acid  ratio. 

(iii)  System  suitability  requirements — 
[a]  Tailing  factor.  The  tailing  factor  (7) 
is  satisfactory  if  it  is  not  more  than  2.0. 

[b]  Efficiency  of  the  column.  The 
efficiency  of  the  column  (/?)  is 
satisfactory  if  it  is  greater  than  1,000 
theoretical  plates  in  a  25-centimeter 
column. 

[c]  Resolution  factor.  The  resolution 
factor  [R)  between  the  clavulanic  acid 
and  ticarcillin  peaks  is  satisfactory  if  it  - 
is  not  less  than  5.0. 

[d]  Coefficient  of  variation.  The 
coefficient  of  variation  (S«  in  percent)  is 
satisfactory  if  it  is  not  more  than  20 
percent. 

If  the  system  suitability  requirements 
have  been  met,  then  proceed  as 
described  in  §  436.355(b)  of  this  chapter. 

(iv)  Calculations — [a]  Calculate  the 
micrograms  of  ticarcillin  per  milligram 
as  follows: 


Micrograms  of  ticarcillin  per  _  ^*^"* 
milligram  ~  A,xCy 


AuXP.xd 
i4,X  1,000 


where: 

/4,  =  Area  of  the  ticarcillin  peak  in  the 

chromatogram  of  the  sample  (at  a  retention 

time  equal  to  that  observed  for  the 

standard): 

>4i  =  Area  of  the  ticarcillin  peak  in  the 

chromatogram  of  the  ticarcillin  working 

standard: 
A=Ticarcillin  activity  in  the  ticarcillin 

working  standard  solution  in  micrograms 

of  anhydrous  ticarcillin  free  acid  per 

milliliter  and 
Ci,  =  Milligrams  of  sample  per  millilter  of 

sample  solution. 

[b)  Calculate  the  ticarcillin  or 
clavulanic  acid  anhydrous  free  acid 
content  of  the  container  as  follows: 


Milligrams  of  anhydrous 

ticarcillin  or  clavulanic 

acid  free  acid  per 

container 

where: 

Am  =  Area  of  the  ticarcillin  or  clavulanic  acid 
peak  in  the  chromatogram  of  the  sample 
(at  a  retention  time  equal  to  that 
observed  for  the  standard); 

>l»  =  Area  of  the  ticarcillin  or  cla%^anic  acid 
peak  in  the  chromatogram  of  the 
ticarcillin  or  clavulanic  acid  working 
Standard; 

A  =  Anhydrous  ticarciUian  or  clavulanic  free 
acid  activity  in  the  ticarcillin-clavulanic 
acid  working  standard  solution  in 
micrograms  per  milliliter  and 

c/= Dilution  factor  of  the  sample. 

(2)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 
S  436.32(b)  of  this  chapter,  using  a 
solution  containing  100  milligrams  of 
ticarcillin  per  miUihter. 

(4)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 

(5)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  a  solution 
containing  100  milligrams  per  milliliter. 

PART  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

5.  The  authority  citation  for  21  CFR 
Part  455  continues  to  read  as  follows: 

Authority:  Sec.  507,  59  Stat.  463  as 
amended  (21  U.S.C.  357):  21  CFR  5.10. 

6.  By  adding  new  §  455.15a  to  read  as 
follows: 

§  455. 1 5a    Sterile  davuianate  potassium. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Clavulanate  potassium  is  the 
potassium  salt  of  Z-(2/?,5fl)-3-(2- 
hydroxyethylidene)-7-oxo-4-oxa-l- 
azabicyclo(3.2.0]heptane-2-carboxylic 
acid.  It  is  so  purified  and  dried  that: 

(i)  It  is  equivalent  to  not  less  than  755 
micrograms  and  not  more  than  920 
micrograms  of  clavulanic  acid  per 
milligram  on  an  anhydrous  basis. 

(ii)  It  is  sterile. 

(iii)  It  is  nonpyrogenic. 

(iv)  Its  moisture  content  is  not  more 
than  1.5  percent. 

(v)  Its  pH  of  an  aqueous  solution 
containing  10  milligrams  per  milliliter  is 
not  less  than  5.5  and  not  more  than  8.0. 

(vi)  It  gives  a  positive  identity  test. 

(vii)  Its  (3/?,55]-7-oxo-4-oxa-l- 
azabicyclo(3.2.0]heptane-3-carboxylic 
acid  (clavam-2-carboxylate)  content  is 
satisfactory  if  it  is  not  greater  than  .01 
percent. 


(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
S  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  $  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  sterility,  pyrogens, 
moisture,  pH,  identity,  and  clavam-2- 
carboxylate  content. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drugs  and  Biologies: 
12  packages,  each  containing 
approximately  300  milligrams. 

(b)  Tests  and  methods  of  assay— [1] 
Clavulanic  acid  content.  Proceed  as 
directed  in  S  455.15(b)(1)  of  this  chapter. 

(2)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 
§  436.32(b)  of  this  chapter,  using  a 
solution  containing  10  milligrams  per 
milliliter  of  clavxilanate  potassium. 

(4)  Moisture.  Proceed  as  directed  in 
S  436.201  of  this  chapter. 

(5)  pH.  Proceed  as  directed  in 

S  436.202  of  this  chapter,  using  a  solution 
containing  10  milligrams  per  milliliter. 

(6)  Identity.  Proceed  as  directed  in 
i  436.211  of  this  chapter,  using  the 
sample  preparation  described  in 
paragraph  (b)(2)  of  that  section. 

(7)  Clavam-2-carboxylate  content 
Proceed  as  directed  in  S  455.15(b)(5}  of 
this  chapter. 

Dated:  August  2, 1985. 
Daniel  L  Mkhels. 

Director,  Office  of  Compliance,  Center  for 
Drugs  and  Biologies. 
[FR  Doc.  85-19673  FUed  8-19-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[T.O.  8045] 

Income  Tax;  Taxable  Years  Beginning 
After  Decemt>er  31, 1953;  Bekm- 
Market  Loans 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  relating  to  the 
Federal  tax  treatment  of  both  the  lender 
and  the  borrower  in  certain  below- 
market  interest  rate  loan  transactions. 
Changes  to  the  applicable  law  were 
made  by  the  Tax  Reform  Act  of  1984. 
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The  regulations  exempt  taxpayers  who 
are  parties  to  certain  belcw-^narket 
interest  rate  loan  transactions  from  the 
new  rules  which  generally  apply  to 
below-maricet  interest  rate  loans.  See 
the  text  of  the  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register  for  rules  which  would  affect 
taxpayers  who  enter  into  certain  l)elow- 
market  loans  and  provide  them  with 
guidance  needed  to  comply  with  the 
law. 

DATES:  The  regulations  apply  to  below- 
market  term  loans  made  after  ]une  6, 
1984,  and  below-market  demand  loans 
outstanding  after  fune  6, 1984,  and  are 
effective  June  6.  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  Hall  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20224  (Attention:  CC;LR;T),  202- 
566-3828.  not  a  toll-free  call. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
Income  Tax  Regulations  (28  CFR  Part  1) 
imder  section  7872  of  the  Internal 
Revenue  Code  of  1954. 

In  General 

Prior  to  the  enactment  of  section  7872. 
some  taxpayers  used  interest-free  loans 
or  loans  with  an  interest  rate  below  the 
current  market  rate  (in  each  case, 
"below-market  loans")  which  purported 
to  circumvent  well-established  rules  of 
taxation.  Thus,  in  family  or  similar 
situations  below-market  loans  have 
been  used  which  purported  to  have  the 
effect  of  avoiding  taxation  under  the 
grantor  trust  rules  and  deflecting  income 
to  others.  Corporations  have  made 
below-market  loans  to  sheu^holders 
with  the  effect  of  avoiding  taxation  of 
income  at  the  corporate  level  which  is 
the  economic  equivalent  of  receiving  a 
deduction  for  dividends  paid  to  those 
shareholders.  Employers  have  made 
below-market  loans  to  employees  with 
the  effect  of  providing  compensation 
which  has  not  been  subject  to 
employment  taxes.  Interest-free  loans 
have  also  been  used  to  convert  non- 
deductible expenses  into  the  equivalent 
of  deductible  expenses. 

Section  7872  addresses  these  and 
similar  practices,  generally,  by  treating 
certain  below-market  loans  described  in 
one  of  the  categories  specified  in  section 
7872(c)  as  economically  equivalent  to 
loans  bearing  interest  at  the  applicable 
Federal  rate  coupled  with  a  payment  by 
the  lender  to  the  borrower  sufHcient  to 
fund  the  payment  of  interest  by  the 


borrower.  Thus,  the  lender  is  treated  as 
making:  (i)  A  loan  to  the  borrower  in 
exchange  for  a  note  requiring  the 
payment  of  interest  at  the  applicable 
Federal  rate,  and  (ii)  a  transfer  of  funds 
to  the  borrower  in  an  amount  generally 
equal  to  the  amount  of  interest  imputed 
under  section  7872.  In  the  case  of  term 
gift  leans,  however,  the  amount  of 
money  treated  as  transferred  by  the 
lender  to  the  borrower  which  is  subject 
to  gift  tax,  and  the  amount  of  the 
imputed  interest  payment  by  the 
borrower  to  the  lender  are  unequal 
because  they  are  calculated  differently 
under  the  statute. 

Exemption  From  Section  7872 

These  'emporary  regulations  provide 
for  the  exemption  of  certain  below- 
market  loans  from  the  rules  of  section 
7872.  Section  7872(g)(1)(C)  provides 
regulatory  authority  for  exempting  from 
the  application  of  section  7872  any  class 
of  transactions  if  the  application  of 
section  7872  would  not  have  a 
significant  effect  on  any  Federal  tax 
liability  of  the  lender  or  the  borrower. 
Accordingly,  these  temporary 
regulations  provide  that  certain  below- 
market  loans  which  are  not  structured 
as  such  for  tax  avoidance  purposes  are 
exempted  from  the  provisions  of  section 
7872.  If,  however,  such  a  loan  is 
structured  as  one  of  the  exempted  loans 
for  tax  avoidance  purposes,  the  Service 
may  recharacterize  the  transaction 
according  to  its  economic  substance  and 
apply  section  7872  in  accordance  with 
its  terms. 

Notice  of  Proposed  Rulemaking 

The  notice  of  proposed  rulemaking, 
which  is  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register,  provides  taxpayers  who  enter 
into  certain  below-market  loans  with  the 
guidance  needed  to  comply  with  section 
7872.  Accordingly,  those  proposals 
would  provide  rtiles  for  determining: 

(1)  The  type  of  fransactions 
characterized  as  loans; 

(2)  The  types  of  below-market  loans 
subject  to  section  7872; 

(3)  The  timing  and  amount  of  transfers 
in  connection  with  gift  demand  and  term 
loans; 

(4)  The  special  application  of  section 
7872  to  loans  made  directly  between 
natural  persons; 

(5)  The  rule  of  de  minimis  amount  of 
loans;  and 

(6)  Other  special  rules. 

As  a  result,  these  temporary 
regulations  reserve  all  sections  of  the 
regulations  other  than  §  1.7872-5T  until 
the  proposed  regulations  are  published 
as  either  temporary  or  final  regulations. 


Inapplicability  of  Executive  Order  22291 

The  Treasury  Department  has 
determined  that  these  temporary 
regulations  are  not  subject  to  review 
under  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitue  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C 
Chapter  6). 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Howard  A.  Balikov  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  persoruiel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.7872-1  to 
1.7872-14 

Income  taxes.  Gift  taxes.  Below- 
market  loans. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 

amended  as  follows: 

Income  Tax  Regulations 

PART  1— {AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *   *   *  Section 
1.7872-5T  also  issued  under  26  U.S.C.  7872. 

Far.  2.  New  §§  1.7872-1  through 
1.7872-4  are  added  and  reserved  in  the 
appropriate  place. 

Par.  3.  New  §§  1.7872-6  through 
1.7872-14  are  added  and  reserved  in  the 
appropriate  place. 

Par.  4.  New  $  1.7872-5T  is  added  in 
the  appropriate  place.  The  new  section 
reads  as  follows: 

S  1.7872-5T    Exempted  loans  (temporary). 

(a)  In  general — (1)  General  rule. 
Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  notwithstanding  any 
other  provision  of  section  7872  and  the 
regulations  thereunder,  section  7872 
does  not  apply  to  the  loans  listed  in 
paragraph  (b)  of  this  section  because  the 
interest  arrangements  do  not  have  a 
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significant  effect  on  the  Federal  tax 
liability  of  the  borrower  or  the  lender. 

(2)  No  exemption  for  tax  avoidance 
loans.  If  a  taxpayer  structures  a 
transaction  to  be  a  loan  described  in 
paragraph  (b)  of  this  section  and  one  of 
the  principal  purposes  of  so  structuring 
the  transaction  is  the  avoidance  of 
Federal  tax,  then  the  transaction  will  be 
recharacterized  as  a  tax  avoidance  loan 
as  defined  in  section  7872  (c)(1)(D). 

(b)  List  of  exemptions.  Except  as 
provided  in  paragraph  (a)  of  this  section, 
the  following  transactions  are  exempt 
from  section  7872: 

(1)  Loans  which  are  made  available 
by  the  lender  to  the  general  public  on 
the  same  terms  and  conditions  and 
which  are  consistent  with  the  lender's 
customary  business  practice; 

(2)  Accounts  or  withdrawable  shares 
with  a  bank  (as  defined  in  section  581), 
or  an  institution  to  which  section  591 
applies,  or  a  credit  union,  made  in  the 
ordinary  course  of  its  business; 

(3)  Acquisitions  of  publicly  traded 
debt  obligations  for  an  amount  equal  to 
the  public  trading  price  at  the  time  of 
acquisition; 

(4)  Loans  made  by  a  life  insurance 
company  (as  defined  in  section  816  (a)), 
in  the  ordinary  course  of  its  business,  to 
an  insured,  under  a  loan  right  contained 
in  a  life  insurance  policy  and  in  which 
the  cash  surrender  values  are  used  as 
collateral  for  the  loans; 

(5)  Loans  subsidized  by  the  Federal, 
State  (including  the  District  of 
Columbia),  or  Municipal  government  (or 
any  agency  or  instrumentality  thereof), 
and  which  are  made  available  under  a 
program  of  general  application  to  the 
public; 

(6)  Employee-relocation  loans  that 
meet  the  requirements  of  paragraph 
(c)(1)  of  this  section; 

(7)  Obligations  the  interest  on  which 
is  excluded  from  gross  income  under 
section  103; 

(8)  Obligations  of  the  United  States 
government; 

(9)  Loans  to  a  charitable  organization 
described  in  section  170(c),  but  only  if  at 
no  time  during  the  taxable  year  will  the 
aggregate  outstanding  amount  of  loans 
by  the  lender  to  all  such  organizations 
exceed  $10,000; 

(10)  Loans  made  to  or  from  a  foreign 
person  that  meet  the  requirements  of 
paragraph  (c)(2)  of  this  section; 

(11)  Loans  made  by  a  private 
foundation  or  other  organization 
described  in  section  170(c),  the  primary 
purpose  of  which  is  to  accomplish  one 
or  more  of  the  purposes  described  in 
section  170(c)(2)(B); 

(12)  Loans  made  prior  to  July  1, 1986, 
to  the  extent  excepted  from  the 
application  of  section  482  for  the  6- 


month  (or  longer)  period  referred  to  in 
§  1.482-2(a)(3); 

(13)  For  periods  prior  to  July  1, 1986, 
all  money,  securities,  and  property 
received  by  a  futures  commission 
merchant  or  by  a  clearing  organization 
(i)  to  margin,  guarantee  or  secure 
contracts  for  fiiture  delivery  on  or 
subject  to  the  rules  of  a  qualified  board 
or  exchange  (as  defined  in  section 
1256(g)(7)),  or  (ii)  to  purchase,  margin. 

,  guarantee  or  secure  options  contracts 
traded  on  or  subject  to  the  rules  of  a 
qualified  board  or  exchange,  and  all 
money  accruing  to  account  holders  as 
the  result  of  such  futures  and  options 
contracts; 

(14)  Loans  the  interest  arrangements 
of  which  the  taxpayer  is  able  to  show 
have  no  significant  effect  on  any  Federal 
tax  liability  of  the  lender  or  the 
borrower,  as  described  in  paragraph 
(c)(3)  of  this  section;  and 

(15)  Loans,  described  in  revenue 
rulings  or  revenue  procedures  issued 
under  section  7872(g)(1)(C),  if  the 
Commissioner  finds  that  the  factors 
justifying  an  exemption  for  such  loans 
are  sufficiently  similar  to  the  factors 
justifying  the  exemptions  contained  in 
this  section. 

(c)  Special  rules — (1)  Employee- 
relocation  loans — (i)  Mortgage  loans.  In 
the  case  of  a  compensation-related  loan 
to  an  employee,  where  such  loan  is 
secured  by  a  mortgage  on  the  new 
principal  residence  (within  the  meaning 
of  section  217  and  the  regulations 
thereunder)  of  the  employee,  acquired  in 
connection  with  the  transfer  of  that 
employee  to  a  new  principal  place  of 
work  (which  meets  the  requirements  in 
section  217(c)  and  the  regulations 
thereunder),  the  loan  will  be  exempt 
from  section  7872  if  the  following 
conditions  are  satisfied: 

(A)  The  loan  is  a  demand  loan  or  is  a 
term  loan  the  benefits  of  the  interest 
arrangements  of  which  are  not 
transferable  by  the  employee  and  are 
conditioned  on  the  future  performance 
of  substantial  services  by  the  employee; 

(B)  The  employee  certifies  to  the 
employer  that  the  employee  reasonably 
expects  to  be  entitled  to  and  will  itemize 
deductions  for  each  year  the  loan  is 
outstanding;  and 

(C)  The  loan  agreement  requires  that 
the  loan  proceeds  be  used  only  to 
purchase  the  new  principal  residence  of 
the  employee. 

(ii)  Bridge  loans.  In  the  case  of  a 
compensation-related  loan  to  an 
employee  which  is  not  described  in 
paragraph  (c)(l)(i)  of  this  section,  and 
which  is  used  to  purchase  a  new 
principal  residence  (within  the  meaning 
of  section  217  and  the  regulations 
thereunder)  of  the  employee  acquired  in 


cormection  with  the  transfer  of  that 
employee  to  a  new  principal  place  of 
work  (which  meets  the  requirements  in 
section  217(c)  and  the  regulations 
thereunder),  the  loan  wiU  be  exempt 
from  section  7872  if  the  foUowing 
conditions  are  satisfied: 

(A)  The  conditions  contained  in 
paragraphs  (c)(l)(i)  (A),  (B),  and  [C]  of 
this  section; 

(B)  The  loan  agreement  provides  that 
the  loan  is  payable  in  full  within  15  days 
after  the  date  of  the  sale  of  the 
employee's  immediately  former 
principal  residence; 

(C)  The  aggregate  principal  amount  of 
all  outstanding  loans  described  in  this 
paragraph  (c)(l)(ii)  to  an  employee  is  no 
greater  than  the  employer's  reasonable 
estimate  of  the  amount  of  the  equity  of 
the  employee  and  the  employee's  spouse 
in  the  employee's  immediately  former 
principal  residence,  and 

(D)  The  employee's  immediately 
former  principal  residence  is  not 
converted  to  business  or  investment  use. 

(2)  Below-market  loans  involving 
foreign  persons — (i)  Section  7872  shall 
not  apply  to  a  below-market  loan  (other 
than  a  compensation-related  loan  or  a 
corporation-shareholder  loan  where  the 
borrower  is  a  shareholder  that  is  not  a  C 
corporation  as  defined  in  section 
1361(a)(2))  if  the  lender  is  a  foreign 
person  and  the  borrower  is  a  U.S. 
person  unless  the  interest  income 
imputed  to  the  foreign  lender  (without 
regard  ^0  this  paragraph)  would  be 
effectively  connected  with  the  conduct 
of  a  U.S.  trade  or  business  within  the 
meaning  of  section  864(c)  and  the 
regulations  thereunder  and  not  exempt 
from  U.S.  income  taxation  under  an 
applicable  income  tax  treaty. 

(ii)  Section  7872  shall  not  apply  to  a 
below-market  loan  where  both  the 
lender  and  the  borrower  are  foreign 
persons  unless  the  interest  income 
imputed  to  the  lender  (without  regard  to 
this  paragraph)  would  be  effectively 
connected  with  the  conduct  of  a  MS. 
trade  or  business  within  the  meaning  of 
section  864(c)  and  the  regulations 
thereunder  and  not  exempt  from  U.S. 
income  taxation  under  an  applicable 
income  tax  treaty. 

(iii)  For  purposes  of  this  section,  the 
term  "foreign  person"  means  any  person 
that  is  not  a  U.S.  person. 

(3)  Loans  without  significant  tax 
effect.  Whether  a  loan  will  be 
considered  to  be  a  loan  the  interest 
arrangements  of  which  have  a 
significant  effect  on  any  Federal  tax 
liability  of  the  lender  or  the  borrower 
will  be  determined  according  to  all  of 
the  facts  and  circumstances.  Among  the 
factors  to  be  considered  are — 


33S22         FedM«l  Register  /  Vol.  5ft  No.  161  /  Tuesday.  August  20.  1985  /  Rules  and  Regulations 


(i)  Whether  items  of  income  and 
deduction  generated  by  the  loan  offset 
each  other 

(ii)  the  amount  of  such  items; 

(iii)  the  cost  to  the  taxpayer  of 
complying  with  the  provisions  of  section 
7872  if  such  section  were  applied;  and 

(iv)  any  non-tax  reasons  for  deciding 
to  structure  the  transaction  as  a  below- 
market  loan  rather  than  a  loan  with 
interest  at  a  rate  equal  to  or  greater  than 
the  applicable  Federal  rate  and  a 
payTnent  by  the  lender  to  the  borrower. 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  is  found  impracticable  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  section  (b]  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Roscoe  L.  Egger.  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  August  12. 198S. 
Ronald  A.  PiBarfanan, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  85-19784  Filed  8-15-85:  12:11  pmj 
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ACTHM:  Temporary  regulations. 


r  This  document  contains 
amendments  to  the  temporary 
regulations  issued  under  TJD.  7965  and 
T.D.  7967  and  published  in  the  Federal 
Register  beginning  at  49  FR  33228  and  49 
FR  33239,  respectively.  These 
regulations  relate  to  the  definition  of  the 
term  "registration-required  obligation" 
with  respect  to  certain  obligations,  the 
imposition  of  sanctions  on  issuers 
issuing  registration-required  obligations 
in  bearer  form,  and  the  repeal  of  30 
percent  withholding  by  the  Tax  Reform 
Act  of  1984.  The  regulations  affect 
issuers  of  obligations  held  by  foreign 
persons,  issuers  of  certain  other 
obligations,  and  payers  and  recipients  of 
interest  with  respect  to  all  such 
obUgations.  They  provide  the  public 
with  guidance  necessary  to  comply  with 


the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  and  the  Tax  Reform  Act  of 
1984.  The  text  of  these  temporary 
regulations  also  serve  as  the  text  for  an 
amended  notice  of  proposed  rulemaking 
published  in  this  issue  of  the  Federal 
Register. 

DATES:  The  temporary  regulations  under 
{  1.163-5T(d)  (pass-through  certificates) 
generally  apply  to  obligations  issued 
after  December  31, 1982.  The  temporary 
regtilations  under  9  1.163-5T(c){2}(v){vi) 
which  amend  the  regulations  issued  by 
T.D.  7965  (issuer  sanctions)  are 
generally  effective  with  respect  to 
obligations  originally  issued  after 
September  21. 1984.  The  temporary 
regulations  under  §  35a.9099-5  which 
amend  the  regulations  issued  by  T.D. 
7967  (repeal  of  30  percent  withholding) 
are  generally  effective  for  payments 
made  after  September  19, 1985  with 
respect  to  obligations  issued  after  July 
18, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

P.  Ann  Fisher  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue,  NW., 
Washington,  D.C.  20224  (202-566-3288. 
not  a  toU-free  call). 
SUPPtEMENTARV  mFORMATION: 

BackgnMmd 

These  temporary  regulations  amend 
existing  temporary  regulations  issued 
previously  relating  to  the  definition  of 
the  term  "registration-required 
obligation,"  the  imposition  of  sanctions 
on  issuers  issuing  registration-required 
obligations  in  bearer  form  and  the 
repeal  of  30  percent  withholding. 

Need  for  Ameadment 

The  temporary  regulations  which  are 
being  amended  did  not  specifically 
address  the  application  of  the  definition 
of  the  term  "registration -required 
obligation"  under  section  163{f)(2)(A}  to 
pass-through  certificates,  such  as 
mortgage  pass-through  certificates,  the 
application  of  the  sanctions  on  issuers 
of  "registration-required  obligations" 
not  in  registered  form  to  the  issuers  of 
such  certificates  and  the  underlying 
obligations,  or  the  apphcation  of  the 
partial  repeal  of  30  percent  withholding 
to  these  certificates. 

The  effective  date  provision  of  the 
temporary  regulations  issued  on  August 
22, 1984.  defining  what  obligations  are 
described  under  section  163(f)(2)(B)  (the 
"temporary  foreign-targeting 
regulations"),  applied  these  regulations 
to  any  obligation  issued  after  September 
21, 1984,  including  an  obligation  issued 
after  September  21, 1984  either  pursuant 
to  the  exercise  of  a  warrant  that  was 


issued  on  or  before  September  21, 1964 
or  on  the  conversion  of  a  convertible 
debt  obligation  issued  on  or  before  such 
date.  The  amendments  provide  that  the 
temporary  foreign-targeting  regulabons 
generally  effective  after  September  21, 
1984  do  not  apply  to  obligations  issued 
either  fmrsuant  to  the  exercise  of  a 
warrant  or  the  conversion  of  a 
convertible  debt  obligation  that 
complied  with  earlier  temporary 
regulations  in  effect  when  the  warrant 
or  convertible  debt  obligation  was 
issued. 

The  temporary  foreign-targeting 
regulations  which  are  being  amended  do 
not  clearly  define  the  scope  of  the  rule 
which  states  that  a  transfer  to  an 
account  in  the  United  States  is 
considered  to  be  a  payment  inside  the 
United  States,  and  these  amendments 
more  precisely  define  this  scope. 

Finally,  the  temporary  regulations 
issued  in  question  and  answer  form  on 
the  subject  of  the  repeal  of  30  percent 
withholding  do  not  explain  completely 
how  the  certification  requirements  for 
repeal  apply  to  foreign-targeted 
registered  obligations  held  by  clearing 
organizations  and  by  foreign  branches 
of  United  States  financial  institutions, 
and  these  amendments  provide  a  more 
complete  explanation. 

Explanation  of  Provisions 

Registration-Required  Obligations 

This  amendment  provides  that  a  pass- 
through  or  participation  certificate 
evidencing  an  interest  in  a  pool  of 
mortgage  loans  which  under  Subpart  E 
of  Subchapter  J  of  the  Code  is  treated  as 
a  trust  of  which  the  grantor  is  the  owner 
(or  similar  evidence  of  interest  in  a 
similar  pooled  fund  or  pooled  trust 
treated  as  a  grantor  trust)  ("pass- 
through  certificate")  is  considered  to  be 
"a  registration-required  obligation"  if 
the  pass-through  certificate  is  described 
in  section  163(f)(2)(A),  without  regard  to 
whether  any  obligation  held  by  the  fund 
or  trust  to  which  it  relates  is  described 
in  section  163(f)(2)(A).  Also,  a  pass- 
through  certificate  is  considered  to 
satisfy  the  requirements  of  section 
163(f)(2)(B)  if  it  satisfies  the 
requirements  of  section  163(f)(2)(B) 
without  regard  to  the  status  of  the 
underlying  obligations.  Mortgage  pass- 
through  certificates  are  therefore 
obligations  to  which  section  163(f)(2)  (A) 
or  (B)  may  apply. 

This  amendment  does  not  affect  the 
determination  of  whether  bearer 
obligations  that  are  issued  or 
guaranteed  by  the  United  States 
Government  or  backed  by  United  States 
Government  securities  comply  with  the 


Federal  Rgg^ater  /  Vol.  50.  No.  161  /  Tuesday.  August  20.  1985  /  Rules  and  Regulation 


31523 


requirements  of  section  163[fK2)(B)  and 
the  regulations  thereunder. 

The  amendment  is  also  contained  in  a 
cross-reference  notice  of  proposed 
rulemaking  and,  in  that  regard,  the 
Service  is  especially  interested  in 
receiving  comments  as  to:  (1)  What 
should  qualify  as  a  similar  pooled  fund 
or  pooled  trust  treated  as  a  grantor  trust 
for  purposes  of  section  163(0(2)  (A)  and 

(B)  (see  S  1.163-5T(d)  [1])  and  (2)  wlien 
the  Commissioner's  authority  to 
characterize  certificates  (or  similar 
evidences  of  interest  in  a  pooled  fund  or 
pooled  trust  treated  as  a  grantor  trust) 
and  obUgations  in  accordanoe  with  the 
substance  of  the  arrangement  and  to 
impose  penalties  as  appropriate  should 
be  exercised  (see  S  1.163-5T(d)(4)). 

Issuer  Sanctions 

Under  the  temporary  foreign-targeting 
regulations,  an  issuer  of  a  bearer 
obligation  that  is  otherwise  a 
"registration-required  obligation"  is  not 
subject  to  certain  sanctions  if  the  issuer 
complies  with  the  requirements 
contained  in  the  regulations,  including 
the  requirement  that  interest  be  paid 
outside  the  United  States.  The 
temporary  regulations  provide  that 
interest  paid  by  transfer  into  an  account 
maintained  by  the  payee  in  the  United 
States  is  considered  paid  in  the  United 
States  if  it  is  paid  on  an  obligation 
issued  by  a  United  States  person,  a 
controlled  foreign  corporation,  or  a 
foreign  corporation  if  50  percent  or  more 
of  its  gross  income  for  the  3-year  period 
preceding  the  original  issuance  of  the 
obligation  is  effectively  connected  with 
the  conduct  of  a  trade  or  business 
within  the  United  States.  This  rule  does 
not  apply  to  payments  to  persons 
described  in  section  165{j)(3)(A),  (B),  or 

(C)  and  the  regulations  thereunder.  The 
purpose  of  this  rule  is  to  prevent  United 
States  persons  (except  those  persons 
who  are  permitted  to  hold  bearer 
obligations)  form  depositing  interest  on 
bearer  obligations  into  their  accounts 
maintained  in  the  United  States.  The 
transfer  of  interest  to  a  United  States 
account  of  a  financial  institution  should 
not  be  considered  payment  inside  the 
United  States  if  this  transfer  is  merely  a 
step  in  the  clearance  of  funds  and  the 
interest  is  promptly  credited  to  an 
account  maintained  outside  the  United 
States  by  the  financial  institution  or  by 
the  person  for  which  the  financial 
institution  has  collected  the  interest. 
Therefore,  this  amemdment  provides  an 
exception  to  permit  a  financial 
institution  to  have  interest  credited  to 
an  account  it  maintains  in  the  United 
States  if  the  payment  is  a  step  in  the 
clearance  of  funds  and  the  interest  is 
promptly  credited  to  an  account 


maintained  outside  tbe  United  Stetes  by 
the  financial  institution  or  by  the  person 
for  which  the  financial  institution 
collected  the  interest. 

This  amendment  also  changes  the 
effective  date  of  the  temporary-  foreign- 
targeting  regulations.  The  prior  effective 
date  provision  applied  these  regulations 
to  ah  obligation  issued  after  September 
21, 1984.  The  amended  effective  date 
provision  does  not  apply  the  temporary 
regulations  issued  on  August  22, 1984  to 
an  obligation  issued  after  September  21, 
1984  either  pursuant  to  die  exercise  of  a 
warrant  issued  on  or  before  September 
21, 1984,  or  on  the  conversion  of  a 
convertible  debt  obligation  issued  on  or 
before  September  21, 1984.  The  amended 
effective  date  provision  instead  applies 
the  rules  provided  in  temporary 
regulation  §  5f  163-l(c),  as  in  effect  prior 
to  its  removal  to  the  determination  of 
whether  such  an  obligation  issued  after 
Septembra-  21, 1964  is  described  in 
section  163(f)(2)(B)  and  is  flierefore  not 
required  to  be  registered.  However,  an 
issuer  who  has  substantially  complied 
with  the  former  proposed  regulations 
provided  in  fi  1.163-^(c)  (superseded  on 
August  22. 1984  by  the  temporary 
foreign-targeting  regulations  issued  on 
that  date)  will  considered  to  satisfy  the 
requirements  of  section  163(f)(2)[B)  with 
respect  to  an  obligation  issued  after 
September  21. 1984  either  pursuant  to 
the  exercise  of  a  warrant  issued  on  or 
before  September  21, 1984  or  on  the 
conversion  of  a  convertible  debt 
obligation  issued  on  or  before 
September  21. 1964. 

Repeal  of  30  Percent  Withholding 

This  amendment  provides  specific 
guidance  on  the  application  of  the 
partial  repeal  of  the  30  percent 
withholding  tax  to  pess-tlirough 
certificates.  The  amendment  provides 
that  interest  paki  to  a  holder  of  a  pass- 
through  certificate  will  qualify  as 
portfolio  interest  under  section  871(li)(2) 
or  section  a81(c)(2)  if  it  is  described  in 
A-1  or  A-8  or  §  35a.999»-5,  without 
regard  to  whether  any  obligations  held 
by  the  fund  or  trust  to  which  the  pass- 
through  certificate  relates  are  described 
in  A-1  or  A-8.  However,  for  purposes  of 
A-1  and  A-8  of  fi  35a.9999-n5  and  section 
127  of  the  1984  Act  a  pass-through 
certificate  will  be  considered  as  issued 
after  July  16. 1964  only  to  the  extent  that 
the  obligations  held  by  tbe  fimd  or  trust 
to  which  the  pass-through  certificate 
relates  are  issued  after  July  18.  1984. 

This  amendment  also  provides  that  a 
pass-through  certificate  is  considered  to 
be  an  obligation  that  would  be  a 
regis^ation-required  obligation  but  for 
the  fact  that  it  is  described  in  section 
163(fK2)(B)  if  the  pass-throu^ 


oertificate  is  not  described  in  section 
163(f)(2)(AJ  (i).  (ii).  or  (iii)  (without 
regard  to  whether  any  obligation  held  bj' 
the  fund  or  trust  to  which  it  relates  is  so 
described)  and  if  the  pass-through 
certificate  is  described  in  section 
163(0(2)(B)  (without  regard  to  whether 
any  obligation  held  by  the  fund  or  trust 
to  which  it  relates  is  so  described). 

This  amendment  also  provides 
additional  guidance  on  the  certificatior. 
requirements  applicable  to  foreigrw 
targeted  registered  obligations  and  on 
the  determination  by  a  withholding 
agent  that  30  percent  withholding  on  a 
payment  of  interest  on  any  registered 
obligation  is  not  required  because  the 
payee  is  a  United  States  person. 

With  respect  to  foreign-targeted 
registered  obligations,  this  amendment 
clarifies  that  the  certificate  of  non- 
United  States  beneficial  ownership  must 
always  be  given  to  the  United  States 
person  who  would  otherwise  be 
required  to  deduct  and  witiiboki  tax. 
The  certificate  must  generally  relate  to 
ownership  of  the  obligation  on  interest 
payment  dates  during  the  preceding  and 
forthcoming  years.  The  amendment 
changes  the  frequency  of  filing  the 
certificate  from  a  filing  within  the  period 
beginning  90  days  prior  to  each  interest 
paj-ment  date  (and  ending  on  that  dale) 
to  a  single  annual  filing  during  the 
period  beginning  on  January  15  and 
ending  on  January  31  of  eadi  year  for  all 
foreign-targeted  registered  obligations 
that  have  been  held  at  any  time  during 
the  immediately  past  year  and  that  will 
be  acquired  at  any  time  during  the 
forthcoming  year  by  the  person 
providing  die  certificate. 

Withholding  agents  paying  interest  to 
beneficial  ov^Tiers  that  are  neither 
financial  institutions  nor  members  of 
clearing  oi^anizadoiis  may  accept  a 
statement  on  a  Form  W-8  or  sub&iitute 
form  that  the  beneficial  owner  is  est  a 
United  States  person.  However,  a 
withholding  agent  that  is  a  forei^ 
branch  of  a  financial  institution  and  a 
United  States  person  need  not  receive  a 
statement  provided  that  the  beneficial 
owner  furnishes  to  the  withholding 
agent  documentary  evidenoe.  as  defined 
in  subdivision  (iii)  of  Q  &  A-5of 
S  35a.999&-«T.  to  such  effect 

The  amendment  provides  that  if  a 
United  States  person  becomes  a 
beneficial  owner  on  an  interest  payment 
date,  the  withholding  agent  must  be  so 
notified  within  30  days  after  such  date. 
In  such  case  the  withholding  agent  is  not 
required  to  withhold  from  the  next 
interest  payment  if  the  withhoMing 
agent  receives  a  Form  W-O  (or  a 
substitute  fonn  that  is  anbstantiaily 
similar}  or  a  stateaeot  that  the  person 
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who  provides  the  notification  of  United 
States  beneficial  ownership  is  either  a 
controlled  foreign  corporation  or  a 
corporation  50  percent  or  more  of  the 
gross  income  of  which  for  the  preceding 
3  years  was  effectively  connected  with 
the  conduct  of  a  Uniteid  States  trade  or 
business. 

As  noted,  the  amendment  provides 
that  the  certificate  provided  to  the 
withholding  agent  must  relate  only  to 
ownership  of  the  obligation  on  interest 
payment  dates,  not  to  any  period 
between  such  dates.  This  is  consistent 
with  the  provision  under  §  1.1441-4(h)  of 
the  regulations,  which  states  that  tax  is 
not  required  to  be  withheld  on  accrued 
interest  paid  by  the  buyer  in  connection 
with  the  sale  of  bonds  between  interest 
payment  dates,  even  though  the  interest 
is  subject  to  tax  under  section  871  or 
881.  The  Internal  Revenue  Service  is, 
however,  studying  the  desirability  of 
this  provision.  Any  change  with  respect 
to  the  application  of  30  percent 
withholding  and  any  resulting  change 
related  to  the  exemption  firom  30  percent 
witholding  under  sections  871(h)  and 
881(c),  including  applicable  certification 
requirements,  would  be  made  in  future 
regulations  and  would  apply  on  a 
prospective  basis  only. 

Although  these  amendments  are 
generally  effective  for  payments  made 
after  September  19, 1965,  the  certificate 
required  to  be  filed  with  the  withholding 
agent  between  January  15  and  January 
31, 1986,  is  not  required  to  certify  the 
foreign  status  of  a  beneHcial  owner  of 
an  obligation  before  the  date  of  the 
certificate,  and  the  certification 
requirements  presentiy  in  effect  will, 
with  two  exceptions,  continue  to  apply 
to  interest  payments  prior  to  the  filing  of 
the  certificate  between  January  15  and 
January  31, 1986. 

The  first  exception  is  that  those 
provisions  of  the  amendments  relating 
to  which  persons  are  required  to  provide 
or  receive  certificates  or  statements  will 
apply  to  interest  payments  beginning 
September  19, 1985.  Thus,  for  example, 
the  U.S.  person  who  would  otherwise  be 
required  to  deduct  and  withhold  tax  on 
such  interest  payments  must  receive  the 
certificate  of  non-United  States 
beneficial  ownership. 

The  second  exception  is  that  the 
provisions  relating  to  the  situation 
where  the  withholding  agent  pays 
interest  directly  to  the  beneficial  owner 
will  apply  beginning  on  September  19. 
1985. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  regulation  is  not  a  major  rule 


as  defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  The  Internal 
Revenue  Service  has  concluded  that  the 
regulations  adopted  hereby  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  S  553  do  not  apply.  Accordingly, 
these  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 

Need  for  Temporary  Regulations 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision  by 
reason  of  the  continuous  issuance  of 
obligations  to  foreign  persons  and  the 
repeal  of  30%  withholding  on  the  interest 
of  such  obligations  issued  after  July  18, 
1984.  For  this  reason,  it  is  found 
impracticable  to  issue  these  temporary 
regulations  with  notice  and  public 
procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

The  Q&As  are  not  intended  to  address 
comprehensively  the  issues  raised  by 
the  repeal  of  30  percent  withholding. 
Taxpayers  may  rely  for  guidance  on 
these  Q&As,  which  the  Internal  Revenue 
Service  will  follow  in  resolving  issues 
expressly  raised  herein  arising  under 
section  127  of  the  Tax  Reform  Act  of 
1984  and  the  information  reporting  and 
backup  withholding  rules  affected 
thereby.  No  inference,  however,  should 
be  drawn  regarding  questions  not 
expressly  raised  and  answered. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  P.  Ann  Fisher 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.61-1  through  1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

26  CFR  1.861-1  through  1.997-1 

Income  taxes,  Aliens,  Exports,  DISC. 
Foreign  investments  in  U.S..  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investment  abroad. 

26  CFR  Part  35a 

Employment  taxes.  Income  taxes. 
Backup  withholding.  Interest  and 
Dividend  Tax  Compliance  Act  of  1983. 


Adoption  of  Amendments  to  the 
Regulations 

The  following  amendments  to  26  CFR 
Parts  1,  and  35a  are  hereby  adopted: 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  28  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.163-5T  is  amended  by 
revising  paragraph  (c)(2)  (v)  and  (vi)  and 
adding  paragraph  (d).  The  revised  and 
added  paragraphs  read  as  follows: 

S1.163-5T.    Dental  of  Interest  deduction 
on  certain  obligations  Issued  after 
DecemlMr  31, 1982,  unless  Issued  In 
rcgtotered  form. 

***** 

(c)  Obligations,  issued  to  foreign 
persons  after  September  21, 1984.   •  •  ♦ 

(2)  Rules  for  the  application  of  this 
paragraph.  *  •  * 

(v)  Interest  payable  outside  of  the 
United  States.  Interest  will  be 
considered  to  be  payable  only  outside 
the  United  States  and  its  possessions  if 
payment  of  such  interest  can  be  made 
only  upon  presentation  of  a  coupon,  or 
upon  making  of  any  other  demand  for 
payment,  outside  of  the  United  States 
and  its  possessions  to  the  issuer  or  a 
paying  agent.  The  fact  that  payment  is 
made  by  a  draft  drawn  on  a  United 
States  bank  account  or  by  a  wire  or 
other  electronic  transfer  from  a  United 
States  account  does  not  affect  this 
result  Interest  payments  will  not  be 
considered  to  be  made  outside  of  the 
United  States  if  the  payments  are  made 
by  a  transfer  of  funds  into  an  account 
maintained  by  the  payee  in  the  United 
States  or  mailed  to  an  address  in  the 
United  States,  if— 

(A)  The  interest  is  paid  on  an 
obligation  issued  by  either  a  United 
States  person,  a  controlled  foreign 
corporation  as  defined  in  section  957(a). 
or  a  foreign  corporation  if  50  percent  or 
more  of  the  gross  income  of  the  foreign 
corporation  from  all  sources  of  the  3- 
yetir  period  ending  with  the  close  of  its 
taxable  year  preceding  the  original 
issuance  of  the  obligation  (or  for  such 
part  of  the  period  that  the  foreign 
corporation  has  been  in  existence)  was 
effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United 
States;  and 

(B)  The  interest  is  paid  to  a  person 
other  than — 

[1]  A  person  who  may  satisfy  the 
requirements  of  section  165(j](3]  (A).  (B). 
or  (C)  and  the  regulations  thereimden 
and 

[2]  A  financial  institution  as  a  step  in 
the  clearance  of  funds  and  such  interest 
is  prompUy  credited  to  an  accoiuit 
maintained  outside  the  United  States  for 
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such  finaacial  institution  or  for  persons 
for  which  Ae  financial  institution  has 
collected  such  interest 
Interest  is  considered  to  be  paid  within 
the  United  States  and  its  possessions  if 
a  coupon  is  presented,  or  a  demand  for 
payment  is  otherwise  made,  to  the 
issuer  or  a  paying  agency  (whether  a 
United  States  or  foreign  person)  in  the 
United  States  and  its  possessions  even  if 
the  funds  paid  are  credited  to  an 
account  maintained  by  the  payee 
outside  the  United  States  and  its 
possessions.  Interest  will  be  considered 
payable  only  outside  the  United  States 
and  its  possessions  notwithstanding  that 
such  interest  may  become  payable  at 
the  office  of  the  issuer  or  its  United 
States  paying  agent  under  the  following 
conditions:  the  issuer  has  appointed 
paying  agents  located  outrade  the  United 
States  and  its  possessions  with  the 
reasonable  expectation  that  such  paying 
agents  will  be  able  to  pay  the  interest  in 
United  States  dollars,  and  the  full 
amount  of  such  payment  at  the  offices  of 
all  such  paying  agents  is  illegal  or 
effectively  precluded  because  of  the 
imposition  of  exchange  controls  or  other 
similar  restrictions  on  the  full  payment 
or  receipt  of  interest  in  United  States 
dollars.  A  lawsuit  brought  in  the  United 
States  or  its  possessions  for  payment  of 
the  obligation  or  interest  thereon  as^a 
result  of  a  default  shall  not  be 
considered  to  be  a  demand  for  pajonent 
For  purposes  of  this  subdivision  (v), 
interest  includes  original  issue  discount 
as  defined  in  section  1273(a).  For 
purposes  of  determining  the  amount  of 
original  issue  discount  on  an  obligation 
described  in  paragraph  {c)T(2)(i)  which 
is  part  of  an  issue  that  neither  is 
registered  with  the  Securities  and 
Exchange  Commission  nor  is  part  of  a 
privately  placed  issue,  section  1273(a) 
shall  apply  as  if  the  obligation  were 
registered  with  the  Securities  and 
Exchange  Commission. 

(vi)  Rules  relating  to  obligations 
issued  on  or  before  September  21.  1964. 
Whether  an  obligation  originally  issued 
on  or  before  September  21, 1984,  or  an 
obligation  originally  issued  after 
September  21, 1984,  pursuant  to  the 
exercise  of  a  warrant  or  the  conversion 
of  a  convertible  obligation,  which 
warrant  or  obligation  (including 
conversion  privilege)  was  issued  on  or 
before  September  21. 1984,  is  described 
in  section  163(f)(2)(B)  shall  be 
determined  under  the  rules  provided  in 
§  5f.lB3-l(c)  as  in  effect  prior  to  its 
removal.  Notwithstanding  the  preceding 
sentence,  an  issuer  will  be  considered  to 
satisfy  the  requirements  of  section 
163(f)(2)(B)  with  respect  to  an  obligation 
issued  on  or  before  September  21, 1984 


or  after  September  21, 1984  pursuant  to 
the  exercise  of  a  warrant  or  the 
conversion  of  a  convertible  obligation, 
which  warrant  or  obligation  (including 
conversion  privilege)  was  issued  on  or 
before  September  21, 19i4.  if  the  issuer 
substantially  comj^d  with  the 
proposed  regulations  provided  in 
S  1.163-^(c),  which  were  published  io 
the  Fedetal  Ragisler  on  September  2, 
1983  ^46  FH  30953)  and  superseded  by 
temporary  regulations  published  id  the 
Fedsral  Registar  on  August  22, 1984  (48 
FR  33228). 

(d)  Pass-through  certificates.  (1)  A 
pass-through  or  participation  certificate 
evidoicing  an  interest  in  a  pool  of 
mortgage  loans  which  under  Subpart  E 
of  Subdiapter  J  of  the  Code  is  treated  as 
a  trust  of  which  the  grantor  is  the  owner 
(or  similar  evidence  of  interest  in  a 
similar  pooled  hmd  or  pooled  trust 
treated  as  a  grantor  trust]  ("past- 
through  certificate")  is  considered  to  be 
a  "registration-reqmred  obligation" 
under  section  163(f)(2)(A)  and  this 
section  if  the  pass-through  certificate  is 
described  in  section  163(f)(2)(A)  and  this 
section,  without  regard  to  whether  any 
obligation  held  by  the  fund  or  trust  to 
which  the  pass-through  certificate 
relates  is  described  in  section 
163(f)(2XA)  and  this  section.  A  pass- 
through  certificate  is  considered  to  be 
described  in  section  163(fX2)(B)  and  this 
section  if  the  pass-through  certificate  is 
described  in  section  163(f)(2)(B)  and  this 
section,  witho«t  regard  to  wl^ther  «tty 
obligation  held  by  the  fund  or  trust  to 
which  the  pass-through  certificate 
relates  is  described  in  section 
163[f)I2KB)  and  this  section. 

(2)  An  obligation  held  by  a  fund  or 
trust  in  which  ownership  interests  are 
represented  by  pass-through  certificates 
is  considered  to  be  in  registered  form 
under  section  103(j)  and  the  regulations 
tbereimdef  or  to  be  described  in  section 
163(f)(2)  (A)  or  (B)  if  the  obligation  held 
by  the  hind  or  trust  is  in  registered  form 
under  sectioo  103(j)  and  the  regulations 
thereunder  or  is  described  in  section 
163(f)(2)  (A)  or  (B).  respectively,  without 
regard  to  whe^£r  the  pass-tlaou^ 
certificate  are  so  considered. 

(3)  For  purposes  of  section  4701.  a 
pass-through  certificate  is  considered  to 
be  issued  solely  by  the  recipient  of  the 
proceeds  from  the  issuance  of  the  pass- 
through  certificate  (hereinafter  the 
"sponsor").  The  sponsor  is  Aerefore 
liable  for  any  exci^  tax  under  section 
4701  that  may  be  imposed  with 
reference  to  the  principal  amount  of  the 
pass-through  certificate. 

(4)  In  order  to  implement  the  purpose 
of  section  163  and  this  section,  Uie 
Commissioner  may  characterize  a 


certificate  or  other  evidence  of  inteirest 
in  a  fund  or  trust  which  under  Subpart  E 
of  Subchapter  )  of  the  Code  is  treated  as 
a  trust  of  which  the  grantor  is  the  owner 
and  any  obligation  held  by  such  (und  or 
trust  in  accordance  Moth  &e  ■«'Hf*am?f 
of  the  arrcmgement  they  represent  mad 
may  impose  the  penalties  provided 
under  sectioas  lB3(fKl]  and  4701  is  the 
apppopiiate  amounts  and  on  tfie 
appropriate  persons.  Ttis  provisiuu  may 
be  applied,  for  example,  wfaoe  a 
corporation  issues  obligations 
purportedly  in  registered  form, 
contributes  thoB  to  a  grantor  trust  as  its 
only  assets,  and  airanga  for  tke  sale  to 
investors  of  bearer  certificates  of 
interest  in  the  trust  whidi  do  not  meet 
die  requirements  of  section  163ff)(Z)(B). 
If  this  provision  is  applied,  the 
obligations  held  by  the  fund  or  bust  wiU 
not  be  considered  to  be  issued  in 
registered  farm  or  to  meet  the 
requirements  of  section  16S(f)(2)(B).  The 
coiporadon  will  not  be  allowed  a 
deductkm  lor  the  payment  of  interest  on 
the  obligations  held  by  the  trust,  and  the 
excise  tax  under  section  4701.  calculated 
with  reference  to  the  principal  amount 
of  the  obligatioafl  held  by  the  trast  will 
be  imposed  on  the  corporation  and  may 
be  collected  from  the  coiporation  and  its 
agents.  Tliis  para^aph  (d)(4)  will  aot  be 
applied  so  as  to  alter  the  tax 
consequences  of  transactions  as  to 
which  nihngs  have  been  issued  by  the 
Internal  Revenue  Service  priw  to 
September  19. 1965. 

(5)  The  rules  set  forth  in  this 
paragraph  (d)  apply  solely  for  piBpoees 
of  sections  4701, 163(f)(2)(A), 
^63(f)(2;(B).  this  section,  and  an>'  other 
section  that  refers  to  this  section  for  the 
definition  of  the  term  "r^islratJOB- 
required  obligatioa"  (such  as  the 
regulations  under  sectioas  S71(hj  and 
881(c)).  The  treatment  of  obligations 
described  in  ^s  paragraph  (d)  for 
purposes  of  section  163(f)(2]  (A)  and  (B) 
does  not  affect  the  determination  of 
whether  bearer  obligations  that  are 
issued  or  guaranteed  by  the  United 
States  Goverrunent,  a  United  Si^tea 
Government-owned  agency,  ar  a  UaHnd 
States  Government  sponsored  entHprise 
(within  the  meaning  of  $  l.lS3-5Tl(c}(l)) 
or  that  are  backed  (as  descrilMd  m  (he 
Treasury  Department  News  Relaaaa  R- 
2835  of  September  la  1984  and  Treasurj' 
Department  News  Release  R-2S47  of 
September  14, 1984)  by  obligations 
issued  by  the  United  States 
Government,  a  United  States 
Government-owned  agency,  or  a  United 
States  Goveriunent  sponacwed  enterprise 
comply  with  the  requirements  of  section 
163(f)(2){B}  and  the  regulations 
thereunder. 
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(6)  Example.  The  provisions  of  this 
paragraph  (d)  may  be  illustrated  by  the 
following  example: 

Commercial  Bank  K  forau  a  pool  of  1000 
residential  mortgage  loans,  each  made  to  a 
different  individual  homeowner,  by  assigning 
them  to  Commercial  Bank  L,  an  unrelated 
entity  serving  as  trustee  of  the  pool. 
Commercial  Bank  L  immediately  sella  in  a 
public  offering  certificates  of  interest  in  the 
trust  of  a  maturity  of  10  years  in  registered 
form.  Commercial  Bank  L  transfers  the  cash 
proceeds  of  the  offering  to  Commercial  Bank 
K.  The  certificates  of  interest  in  the  trust  are 
of  a  type  offered  to  the  pubUc  and  are  not 
described  in  section  163(fl(2](B).  Purf  uant  to 
paragraph  (d)(1),  the  certificates  of  interest  in 
the  pool  are  registration-required  obligations 
without  regard  to  the  fact  that  the  obligations 
held  by  the  trust  are  not  registration-required 
obligations. 

PART  35a-(  AMENDED] 

Par.  S.  The  authority  for  Part  35a 
continues  to  read  in  peut: 

AutliOfity:  26  U.S.C  871,  26  U.S.a  881,  28 
U.S.C  1441.  26  U.S.C  1442,  and  28  U.S.C 
7805. 

Par.  4.  Section  35a.9999-5  is  amended 
by- 

1.  Revising  Q&As  10, 12, 14,  and  15  of 
paragraph  (b),  and 

2.  Adding  paragraph  (d)  consisting  of 
Q&A  20.  These  revised  and  added 
provisions  read  as  follows: 

S35a.9999-5.    Questions  and  answer* 
relating  to  tt>e  repeal  of  30  percent 
wWiholding  by  section  127  of  ttie  Tax 
Reform  Act  of  1984  and  to  the  application 
of  Information  reporting  and  iMCfcup 
wtttihoking  m  Ight  of  such  repeaL 
•        •        •        •        • 

(b)  Rules  Concerning  Obligationa  in 
Registered  Form.  •  *  • 

Q-10.  In  the  absence  of  the  receipt  of 
a  certiLRcate  described  in  A-0  (or  a 
certificate  described  in  A-14  in  the 
circumstances  described  in  A-12)  or  a 
Form  W-9  (or  a  substitute  form  that  is 
substantially  similar  and  completed 
under  penalties  of  perjury),  what  United 
States  persons  are  required  to  deduct 
and  withhold  tax  under  section  1441(a) 
or  1442(a]  from  interest  otherwise 
qualifying  as  portfoho  interest  within 
the  meaning  of  section  871(h)(2)(B)  or 
881(c)(2)(B)? 

A-10.  In  general,  any  United  States 
person  who  is  otherwise  a  withholding 
agent  for  purposes  of  section  1441(a)  or 
1442(a)  is  required  to  deduct  and 
withhold  unless  the  certificate  described 
in  A-9  (or  a  certificate  described  in  A- 
14  in  the  circumstances  described  in  A- 
12)  or  a  Form  W-9  (or  a  substitute  form 
that  is  substantially  similar  and 
completed  under  penalties  of  perjury)  is 
received  However,  a  United  States 
person  is  not  required  to  withhold  under 


section  1441(a)  and  1442(a)  regardless  of 
whether  the  certificate  is  received  under 
the  following  circiunstances: 

(i)  The  interest  is  paid  to  or  collected 
on  behalf  of  an  exempt  recipient  at  an 
address  within  the  United  States  (other 
than  an  exempt  recipient  who  is  not  a 
United  States  person);  or 

(ii)  The  interest  is  paid  to  a  person  at 
an  address  within  the  United  States,  and 
backup  withholding  is  required  with 
respect  to  that  interest  in  accordance 
with  the  provisions  of  section  3406  (e.g.. 
because  neither  a  Form  W-8  nor  a  Form 
W-0  has  been  received).  For  purposes  of 
this  A-10,  an  exempt  recipient  is  a 
person  described  in  §  1.6049-4(c)(l)(ii). 

Q-12.  Is  a  United  States  person 
(including  a  foreign  paying  agent  of  an 
issuer  who  is  a  United  States  person) 
who  is  otherwise  required  to  deduct  and 
withhold  tax  in  accordance  with  A-10 
required  to  obtain  the  certificate 
described  in  A-9  with  respect  to  interest 
on  a  registered  obligation  that  has  been 
targeted  to  foreign  markets? 

A-12.  The  certificate  described  in  A-9 
is  not  required  with  respect  to  interest 
paid  on  a  registered  obligation  that  is 
targeted  to  foreign  markets  (in 
accordance  with  the  provisions  of  A-13) 
if  the  mterest  is  paid  by  a  United  States 
person  to  a  registered  owner  at  an 
address  outside  the  United  States. 
provided  that  the  registered  owner  is  a 
financial  institution  described  in  section 
871(h)(4)(B).  In  that  case,  the  United 
States  person  otherwise  required  to 
deduct  and  withhold  tax  may  treat  the 
interest  as  portfolio  interest  if  it  does 
not  have  actual  knowledge  that  the 
beneficial  owner  is  a  United  States 
person  and  if  it  receives  the  certificate 
described  in  A-14  fi'om  a  financial 
institution  or  member  of  a  clearing 
organization,  which  member  is  the 
beneficial  owner  of  the  obligation,  or  the 
documentary  evidence  or  statement 
described  in  A-14  from  the  beneficial 
owner,  in  accordance  with  the 
procedures  described  in  A-15. 

Q-14.  What  is  the  certificate  or 
documentary  evidence  that  may  be 
provided  in  lieu  of  the  Form  W-8  (or 
substitute  form)  in  the  circumstances 
described  in  A-12? 

A-14.  No  particular  form  is  required 
for  the  certificate  or  documentary 
evidence  in  lieu  thereof  described  in  this 
A-14.  but  it  must  be  described  in  either 
subdivision  (i)  or  subdivision  (ii).  The 
certificate  described  in  subdivision  (i)  is 
required  if  the  United  States  person 
otherwise  required  to  deduct  and 
withhold  tax  (the  "withholding  agent") 
pays  interest  to  a  financial  institution 


described  in  section  871(h)(4)(B)  or  to  a 
member  of  a  clearing  organization, 
which  member  is  the  beneficial  owner  of 
the  obligation.  The  documentary 
evidence  or  statement  described  in 
subdivision  (ii)  is  required  if  a 
withholding  agent  pays  interest  to  a 
beneficial  owner  that  is  neither  a 
financial  institution  described  in  section 
871(h)(4)(B)  nor  a  member  of  a  clearing 
organization. 

(i)(A)  If  the  withholding  agent  pays 
interest  to  a  financial  institution 
described  in  section  871(h)(4)(B)  or  to  a 
member  of  a  clearing  organization, 
which  member  is  the  beneficial  owner  of 
the  obligation,  the  withholding  agent 
must  receive  a  certificate  which  states 
that,  beginning  at  the  time  the  last 
preceding  certificate  imder  this 
subdivision  (i)  was  provided  and  while 
the  financial  institution  or  clearing 
orgcuiization  member  has  held  the 
obligation,  with  respect  to  each 
registered  obligation  that  is  targeted  to 
foreign  markets  (in  accordance  with  the 
provisions  of  A-13)  which  has  been  held 
by  the  person  providing  the  certificate  at 
any  time  since  the  provision  of  such  last 
preceding  certificate,  either — 

[1]  The  beneficial  owner  of  the 
obligation  has  not  been  a  United  States 
person  on  each  interest  payment  date;  or 

[2]  If  the  person  providing  the 
certificate  is  a  financial  institution 
which  is  holding  or  has  held  an 
obligation  on  behalf  of  the  beneficial 
owner,  the  beneficial  owner  of  the 
obligation  has  been  a  United  States 
person  on  one  or  more  interest  payment 
dates  (identifying  such  date  or  dates), 
and  the  person  making  the  certification 
has  forwarded  or  will  forward  the 
appropriate  United  States  beneficial 
ownership  notification  to  the 
withholding  agent  in  accordance  with 
the  provisions  of  A-15. 

The  person  providing  the  certificate 
need  not  state  the  foregoing  where  no 
previous  certificate  has  been  required  to 
be  provided  by  the  payee  to  the 
wi^olding  agent  under  this  subdivision 

(i). 

(B)  Whether  or  not  a  previous 
certificate  has  been  required  to  be 
provided  imder  this  subdivision  (i),  each 
certificate  under  this  subdivision  (i) 
must  further  state  that,  with  respect  to 
each  registered  obligation  that  is 
targeted  to  foreign  markets  (in 
accordance  with  the  provisions  of  A-13) 
held  and  every  other  such  obligation  to 
be  acquired  and  held  by  the  person 
providing  the  certificate  during  the 
period  beginning  on  the  date  of  the 
certificate  and  ending  on  the  date  the 
next  certificate  is  required  to  be 
provided,  the  beneficial  owner  of  the 
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obligation  will  not  be  a  United  States 
person  on  each  interest  payment  date 
while  the  financial  institution  or  clearing 
organization  member  holds  the 
obligation  and  that,  if  the  person 
providing  the  certificate  is  a  financial 
institution  which  is  holding  or  will  be 
holding  the  obligation  on  behalf  of  a 
beneficial  owner,  such  person  will 
provide  a  United  States  beneficial 
ownership  notification  to  the 
withholding  agent  (and  a  clearing 
organization  that  is  not  a  withholding 
agent  where  a  member  organization  is 
required  by  this  A-14  to  furnish  the 
clearing  organization  with  a  statement) 
in  accordance  with  A-15  of  this  section 
in  the  event  such  certificate  (or 
statement  in  the  case  of  a  statement 
provided  by  a  member  organization  to  a 
clearing  organization  that  is  not  a 
withholding  agent)  is  or  becomes  untrue 
with  respect  to  any  obligation.  A 
clearing  organization  is  an  entity  which 
is  in  the  business  of  holding  obligations 
for  member  organizations  and 
transferring  obligations  among  such 
members  by  credit  or  debit  to  the 
account  of  a  member  without  the 
necessity  of  physical  delivery  of  the 
obligation. 

(C)  The  certificate  described  in 
subdivision  (i)  (A)  and  (B)  must  identify 
the  obligation  or  obligations  with 
respect  to  which  it  is  given,  except 
where  the  certification  is  given  with 
respect  to  an  obligation  that  has  not 
been  acquired  at  the  time  the 
certification  is  made.  An  obligation  is 
identified  if  it  or  the  larger  issuance  of 
which  it  is  a  part  is  described  on  a  list 
[e.g.,  $5  million  principal  amount  of  12% 
debentures  of  ABC  Savings  and  Loan 
Association  due  February  25. 1995,  $3 
million  principal  amount  of  10%  U.S. 
Treasury  notes  due  May  28, 1990)  of  all 
registered  obligations  targeted  to  foreign 
markets  held  by  or  on  behalf  of  the 
person  providing  the  certificate  and  the 
list  is  attached  to,  and  incorporated  by 
reference  into,  the  certificate.  The 
certificate  must  identify  and  provide  the 
address  of  the  person  furnishing  the 
certificate. 

(D)  If  the  withholding  agent  pays 
interest  to  a  depository  of  a  clearing 
obligation,  then  the  clearing 
organization  must  provide  the  certificate 
to  the  withholding  agent. 

(E)  Any  certificate  that  is  provided  by 
a  clearing  organization  must  state  that 
the  clearing  organization  has  received  a 
statement  from  each  member  which 
complies  with  this  » ubdivision  (i)  of  A- 
14  and  with  A-15  (as  if  the  clearing 
organization  were  the  withholding  agent 
and  regardless  of  whether  the  member  is 


a  financial  institution  described  in 
section  871(h)(4)(B)). 

(F)  Subject  to  the  requirements  set  out 
in  A-15,  a  certificate  or  statement  in  the 
form  described  In  this  subdivision  (i)  of 
A-14,  in  conjunction  with  the  next 
annual  certificate  or  statement,  will 
serve  as  the  certificate  that  may  be 
provided  in  lieu  of  a  Form  W-8  with 
respect  to  interest  on  all  foreign-targeted 
registered  obligations  held  by  the  person 
making  the  certification  or  statement 
and  which  is  paid  to  such  person  within 
the  period  beginning  on  the  date  of  the 
certificate  and  ending  on  the  date  the 
next  certificate  is  required  to  be 
provided. 

(ii)  If  the  withholding  agent  pays 
interest  to  the  beneficial  owner  of  an 
obligation  that  is  neither  a  financial 
institution  described  in  section 
871(h)(4)(B)  nor  a  member  of  a  clearing 
organization,  then  such  owner  must 
provide  the  withholding  agent  a  Form 
W-8  (or  substantially  similar  form 
completed  under  penalties  of  perjury)  as 
set  forth  in  A-fl  of  this  section.  However, 
a  withholding  agent  that  is  a  foreign 
branch  of  a  financial  institution 
described  in  section  871(h)(4)(B)  and  a 
United  States  person  need  not  receive 
any  statement  or  certificate  fi-om  such 
beneficial  owner,  provided  that  the 
beneficial  owner  furnishes  the 
withholding  agent  with  documentary 
evidence  as  described  in  subdivision 
(iii)  of  Q-5  of  S  35a.9999-4T  that  the 
beneficial  owner  is  not  a  United  States 
person. 

Q-15.  What  procedures  apply  with 
respect  to  the  certificate  described  in  A- 
14? 

A-15.  (i)(A)  Where  no  previous 
certificate  with-respect  to  registered 
obligations  that  are  targeted  to  foreign 
markets  (in  accordance  with  the 
provisions  of  A-13)  has  been  provided 
to  the  withholding  agent  by  the  person 
providing  the  certificate  under 
subdivision  (i)  of  A-14.  such  certificate 
must  be  provided  within  the  period 
beginning  90  days  prior  to  the  first 
interest  payment  date  on  which  the 
person  holds  a  foreign-targeted 
registered  obligation.  (The  withholding 
agent  may,  in  its  descretion,  withhold 
the  tax  under  section  1441(a)  or  1442(a) 
if  the  certificate  is  not  received  by  the 
date  30  days  prior  to  the  interest 
payment.)  Thereafter  the  certificate 
must  be  filed  within  the  period 
beginning  on  )anuary  15  and  ending 
January  31  of  each  year.  If  a  certificate 
provided  pursuant  to  the  first  sentence 
of  this  subdivision  (i)(A)  is  provided 
during  the  period  beginning  on  January 
15  and  ending  on  January  31  of  any  year, 
then  no  other  certificate  need  be 


provided  during  such  period  in  such 
year. 

(B)  If  on  any  interest  payment  date 
after  the  obligation  was  acquired  by  the 
person  making  the  certification  the 
beneficial  owner  of  the  obligation  is  a 
United  States  person,  then  the  person  to 
whom  the  withholding  agent  pays 
interest  must  furnish  the  withholding 
agent  with  a  United  States  beneficial 
ownership  notification  within  30  days 
after  such  interest  payment  date.  A 
United  States  beneficial  ownership 
notification  must  include  a  statement 
that  the  beneficial  owner  of  the 
obligation  has  been  a  United  States 
person  on  an  interest  payment  date 
(identifying  such  date),  that  such  owner 
has  provided  to  the  person  providing  the 
notification  a  Form  W-e  (or  a  substitute 
form  that  is  substantially  similar  to 
Form  W-9  and  completed  under 
penalties  of  perjury),  and  that  the  person 
providing  the  notification  has  been  and 
will  be  complying  with  the  information 
reporting  requirements  of  section  6049,  if 
applicable. 

(C)  Where  the  person  providing  the 
notification  described  in  subdivision 
(i)(B)  of  this  A-15  is  neither  [1]  a 
controlled  foreign  corporation  within  the 
meaning  of  section  957(a),  nor  [2]  a 
foreign  corporation  50  percent  or  more 
of  the  gross  income  of  which  &om  all 
soim:es  for  the  three-year  period  ending 
with  the  close  of  the  taxable  year 
preceding  the  date  of  the  statement  was 
effectively  connected  with  the  conduct 
of  trade  or  business  in  the  United  States, 
such  person  must  attach  to  the 
notification  a  copy  of  the  Form  W-0  (or 
substitute  form  that  is  substantially 
similar  to  Form  W-9  and  completed 
under  penalties  of  perjury)  provided  by 
the  beneficial  owner.  When  a  person 
that  provides  the  United  States 
beneficial  ownership  notification  does 
not  attach  to  it  a  copy  of  such  Form  W-S 
(or  substitute  form  that  is  substantially 
similar  to  Form  W-9  and  completed 
under  penalties  of  perjury),  suchperson 
must  state  that  it  is  either  a  controlled 
foreign  corporation  within  the  meaning 
of  section  957(a),  or  a  foreign 
corporation  50  percent  or  more  of  the 
gross  income  of  which  from  all  sources 
for  the  three-year  period  ending  with  the 
close  of  its  taxable  year  preceding  the 
date  of  the  statement  was  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  A 
withholding  agent  that  receives  a  Form 
W-9  (or  a  substitute  form  that  is 
substantially  similar  to  Form  W-0  and 
completed  under  penalties  of  perjury) 
must  send  a  copy  of  such  form  to  the 
Internal  Revenue  Service  Center. 
Cincinnati,  OH.  45999,  within  30  days 
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after  receiving  it  and  must  attach  a 
statement  that  the  Form  W-9  or 
substitute  was  provided  pursuant  to  this 
A-15  with  respect  to  a  United  States 
person  that  has  owned  a  foreign- 
targeted  registered  obligation  on  one  or 
more  interest  payment  dates. 

(D)  If  either  a  Form  W-0  (or  a 
substitute  form  that  is  substantially 
similar  to  a  Form  W-9  and  completed 
under  penalties  of  perjury)  or  the 
statement  described  in  subdivision  (C) 
of  this  A-15  is  not  attached  to  the 
United  States  beneflcial  ownership 
notification  provided  pursuant  to 
subdivision  (i)(B)  of  this  A-15,  the 
withholding  agent  is  required  to 
withhold  tax  under  section  871  or  881  on 
a  payment  of  interest  made  after  the 
withholding  agent  has  received  the 
notification  unless  such  form  or 
statement  (or  a  statement  that  the 
beneficial  owner  of  the  obligation  is  no 
longer  a  United  States  person]  is 
received  before  the  interest  payment 
date  from  the  person  who  provided  the 
notification  (or  transferee).  If.  during  the 
period  beginning  on  the  next  fanuary  15 
and  ending  on  the  next  January  31.  such 
person  cemfies  as  set  out  in  subdivision 
(i)  (A)  and  (B)  of  A-14  (except  that  such 
person  does  not  certify  under 
subdivision  (iKA)(2)  that  it  has 
forwarded  all  United  States  beneficial 
ownership  notifications  to  the 
withholding  agent  in  accordance  with 
the  provisions  of  A-15).  then  the 
withholding  agent  is  not  required  to 
withhold  tax  during  the  year  following 
such  certification  (unless  such  person 
again  provides  a  United  States 
beneficial  ownership  notification 
without  attaching  a  Form  W-9  or 
substitute  form  that  is  substantially 
similar  to  Form  W-9  and  completed 
under  penalties  of  perjury  or  the 
statement  described  in  subdivision  (C) 
of  this  A-15). 

(E)  Within  the  period  beginning  10 
days  before  the  end  of  the  calendar 
quarter  and  ending  on  the  last  day  of 
each  calendar  quarter,  any  clearing 
organization  (including  a  clearing 
organization  that  is  a  withholding  agent) 
relying  on  annual  certificates  or 
statements  from  its  member 
organizations,  as  set  forth  in  A-14  of 
this  section,  must  send  each  member 
organization  having  submitted  such 
certificate  or  statement  a  reminder  that 
the  member  organization  must  give  the 
clearing  organization  a  United  States 
beneficial  ownership  notification  in  the 
circumstances  described  in  subdivision 
(i)(B)  of  this  A-15. 

(F)  The  certificate  described  in 
subdivision  (i)  of  A-14  must  be  retained 


in  the  records  of  the  withholding  agent 
for  four  years  from  the  end  of  the 
calendar  year  in  which  it  was  received. 
The  statement  described  in  subdivision 
(i)  of  A-14  that  is  received  by  a  clearing 
organization  from  a  member 
organization  must  be  retained  in  the 
records  of  the  clearing  organization  for 
four  years  from  the  end  of  the  calendar 
year  in  which  it  was  received.  The 
withholding  agent  who  receives  the 
certificate  described  in  subdivision  (i)  of 
A-14  is  not  required  to  file  Form  1042S 
to  report  payments  of  interest  that  are 
made  with  respect  to  foreign-targeted 
registered  obligations  held  by  the  person 
providing  the  certificate  and  are  made 
within  the  period  beginning  with  the 
certificate  date  and  ending  on  the  last 
date  for  filing  the  next  certificate. 

(ii)(A)  The  documentary  evidence  (or 
Form  W-8  or  substantially  similar  form 
completed  under  penalties  of  perjury) 
described  m  subdivision  (ii)  of  A-.-14 
must  be  provided  to  the  withholding 
agent  within  the  period  beginning  90 
days  prior  to  and  ending  on  the  first 
interest  payment  date  on  which  the 
withholding  agent  pays  interest  to  the 
beneficial  owner.  The  witiiholding  agent 
may,  in  its  discretion,  withhold  the  tax 
under  section  1441(a)  or  1442(a)  if  the 
documentary  evidence  (or  Form  W-8  or 
substantiallv  similar  form  completed 
under  penalties  of  perjury)  is  not 
received  by  the  date  30  days  prior  to  the 
interest  payment  The  beneficial  owner 
must  confirm  to  the  withholding  agent 
the  continuing  validity  of  the 
documentary  evidence  within  the  period 
beginning  90  days  prior  to  the  first  day 
of  the  third  calendar  year  following  the 
provision  of  such  evidence  and  during 
the  same  period  every  three  years 
thereafter  while  the  owner  still  owns  the 
obligation.  The  withholding  agent  who 
receives  the  dociunentary  evidence 
described  in  subdivision  (ii)  of  A-14  is 
not  required  to  file  Form  1042S  for 
payments  of  interest  that  are  made  with 
respect  to  foreign-targeted  registered 
obligations  held  by  the  person  who 
provides  the  documentary  evidence  and 
are  made  within  the  period  beginning 
with  the  date  on  which  the  documentary 
evidence  is  provided  and  ending  on  the 
last  date  for  confirming  the  validity  of 
the  documentary  evidence.  Where  a 
Form  W-8  (or  substantially  similar  form 
completed  under  penalties  of  perjury) 
has  been  provided,  it  must  be  prepared, 
renewed,  and  retained  in  accordance 
with  the  procedures  prescribed  in 
S  1.6049-5(b)(2)(iv)  and  must  be 
attached  to  the  Form  1042S  required  to 
be  filed  with  respect  to  the  payment. 


(B)  If,  on  any  interest  payment  date 
after  the  obligation  was  acquired  by  the 
person  providing  the  documentary 

evidence  (or  Form  W-8  or  substantially 
similar  form  completed  under  penalties 
of  perjury)  described  in  subdivisipn  (ii) 
of  A-14.  the  beneficial  owner  of  the 
obligation  is  a  United  States  person, 
then  the  beneficial  ovvTier  must  so 
inform  the  withholding  agent  within  30 
days  after  such  interest  payment  date 
and  must  provide  a  Form  W-9  (or 
substitute  form  that  is  substantially 
similar  completed  under  penalties  of 
perjurj')  to  the  withholding  agent. 
However,  the  beneficial  owner  is  not 
required  to  provide  another  Form  W-9 
(or  substitute  form  that  is  substantially 
similar  and  completed  under  penalties 
of  (>erjury)  if  such  person  has  already 
provided  it  to  the  withholding  agent 
within  the  same  calendar  year. 

(iii)  In  accordance  with  the  provisions 
of  section  871(h)(4).  the  Secretary  may 
make  a  determination  in  appropriate 
cases  that  a  certificate  or  statement  by 
any  person,  or  class  of  persons,  does  not 
satisfy  the  requirements  of  that  section. 
Should  that  determination  be  made,  all 
payments  of  interest  that  otherwise 
quahfy  aa  portfolio  interest  to  that 
person  would  become  subject  to  the  30 
percent  withholding  tax. 

(iv)  Notwithstanding  the  foregoing 
requirements  of  A-14  and  A-15  of  this 
section. 

(A)  Any  certificate  that  is  required  to 
be  filed  with  the  withholding  agent 
during  the  period  beginning  on  January 
15  and  ending  on  January  31, 1966  is  not 
required  to  state  that  the  beneficial 
owner  of  an  obligation,  prior  to  the  date 
of  the  certificate,  either  was  not  a 
United  States  person  or  was  a  United 
States  person  if  the  obligation  was 
acquired  by  the  person  providing  the 
certificate  on  or  before  September  19, 
1985;  and 

(B)  All  of  the  requirements  of  A-14 
and  A-15  of  §  35a.g999-5.  as  in  effect 
prior  to  the  effective  date  of  these 
amendments,  shall  remain  effective  with 
respect  to  each  interest  payment  prior  to 
the  filing  of  the  certificate  described  in 
subdivision  (A),  except  that  (7)  the 
provisions  of  A-14  relating  to  which 
persons  are  required  to  receive 
certificates  or  statements  and  [2] 
subdivisions  (ii)  of  A-14  and  (ii)  of  A-15 
shall  become  effective  with  respect  to 
each  interest  payment  after  September 
19, 1985. 


(d)  Application  of  the  Repeal  of  30 
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Percent  Withholding  to  Pass-through 
Certificates. 

Q-20.  Will  interest  paid  to  a  holder  of  a 
pass-through  certificate  as  described  in 
9  1.163-5T(d)(l)  qualify  as  portfolio 
interest  for  purposes  of  the  exemption 
from  30  percent  withholding  under 
section  871(h)(2)  or  section  881(c)(2)? 

A-20.  (i)  Interest  paid  to  a  holder  of  a 
pass-through  certificate  will  qualify  as 
portfolio  interest  under  section  871(h)(2) 
or  section  881(c)(2).for  purposes  of  the 
exemption  from  30  percent  withholding 
if  the  interest  satisfies  the  conditions 
described  in  A-1  or  A-8  of  this  section. 
For  purposes  of  A-1  and  A-8  of  this 
section  and  sections  871(h)  and  881(c), 
interest  is  considered  to  be  paid  on  or 
with  respect  to  the  pass-through 
certificate  and  not  on  or  with  respect  to 
any  obligations  held  by  the  fund  or  trust 
to  which  the  pass-through  certificate 
relates.  Thus,  except  as  set  forth  in  the 
last  sentence  of  this  subdivision  (i), 
interest  paid  to  the  holder  of  a  pass- 
through  certificate  is  portfolio  interest  if 
the  pass-through  certificate  is  described 
in  A-1  or  A-8  of  this  section,  without 
regard  to  whether  any  obligation  held  by 
the  fund  or  trust  to  which  the  pass- 
through  certificate  relates  is  described 
in  A-1  or  A-8  of  this  section.  For 
example,  a  mortgage  pass-through 
certificate  in  bearer  form  must  meet  the 
requirements  set  forth  in  A-1  of  this 
section,  but  the  obligations  held  by  the 
fund  or  trust  to  which  the  mortgage 
pass-through  certificate  relates  need  not 
meet  the  requirements  set  forth  in  A-1 
or  A-8  of  this  section.  However,  for 
purposes  of  A-1  and  A-8  of  this  section 
and  section  127  of  the  Tax  Reform  Act 
of  1984.  a  pass-through  certificate  will 
be  considered  as  issued  after  July  18, 
1984  only  to  the  extent  that  the 
obligations  held  by  the  fund  or  trust  to 
which  the  pass-through  certificate 
relates  are  issued  after  July  18. 1984. 

(ii)  Solely  for  purposes  of  A-1  of  this 
section,  a  pass-through  certificate  is 
considered  to  be  an  obligation  that 
would  be  a  registration-required 
obligation  within  the  meaning  of  section 
163(f)(2)(A)  but  for  the  fact  that  it  is 
described  in  section  163(f)(2)(B)  if  the 
pass-through  certificate  is  not  described 
in  section  163(f)(2)(A)  (i),  (ii).  or  (iii) 
(without  regard  to  whether  any 
obligation  held  by  the  fund  or  trust  to 
which  the  pass-through  certificate 
relates  is  described  in  any  of  those 
subsections)  and  if  the  pass-through 
certificate  is  described  in  section 
163(f)(2)(B).  without  regard  to  whether 
any  obligation  held  by  the  fund  or  trust 
to  which  the  pass-through  certificate 


relates  is  described  in  section 
163(f)(2)(B). 

RoKoe  L  Egger,  Jr., 

Commissioner  of  Internal  Revenue. 

Approved:  August  13, 1985. 
Ronald  A.  Peaiiman, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  85-19893  Filed  8-16-85: 10:29  am] 
MLUNQ  CODE  OSO-OI-H 

26  CFR  Parts  1  and  602 
[T.D.  8047] 

Reporting  and  Recordkeeping 
Requirements;  Returns  Relating  to 
Mortgage  Interest  Received  In  a  Trade 
or  Business  From  Individuals 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regiilations  relating  to  the 
requirement  of  reporting  mortgage 
interest  received  in  a  trade  or  business 
from  individuals.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1984.  The  regulations 
affect  any  person  who  is  engaged  in  a 
trade  or  business  and  who.  in  the  course 
of  such  trade  or  business,  receives  $600 
or  more  of  interest  from  any  individual 
on  any  mortgage  in  a  calendar  year.  The 
regulations  provide  these  persons  with 
the  guidance  necessary  to  comply  with 
the  law.  In  addition,  the  text  of  the 
temporary  regulations  set  forth  in  this 
document  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

DATES:  The  regulations  apply  with 
respect  to  mortgage  interest  received 
after  December  31. 1984.  and  are 
effective  after  December  31. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  1111  Constitution  Avenue,  NW.. 
Washington.  D.C.  20224.  Attention: 
CC:LR:T,  202-568-3238  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  Part  1)  to 
provide  rules  relating  to  the  reporting  of 
mortgage  interest  received  in  a  trade  or 
business  from  individuals  under  section 
6050H  of  the  Internal  Revenue  Code  of 
1954.  The  regulations  reflect  the  addition 
of  section  6050H  to  the  Code  by  section 
145  of  the  Tax  Reform  Act  of  1984  (Pub. 


L  98-369,  98  Stat.  685).  The  temporary 
regulations  will  remain  in  effect  until 
superseded  by  final  regulations  on  this 
subject. 

This  document  also  amends  28  CFR    - 
Part  602  to  provide  for  the  display  of  the 
OMB  control  numbers  under  the 
Paperwork  Reduction  Act 

Explanatioir  of  Provisioiis 

Section  6050H  provides  that  an 
information  return  must  be  made  by  any 
person  who  is  engaged  in  a  the  trade  or 
business  and  who,  in  the  course  of  trade 
or  business,  receives  from  any 
individual  $600  or  more  .of  interest  on 
any  mortgage  in  a  calendar  year.  The 
term  "morfgage"  is  defined  separatelv  for 
obligations  in  existence  on  December  31. 
1984.  and  obligations  incurred  after 
December  31. 1984.  Any  person  required 
to  make  an  information  return  under 
section  6050H  must  also  furnish  a 
statement  to  the  payor  or.  if  applicable, 
payor  of  record  on  or  before  January  31 
of  the  calendar  year  following  the  year 
in  which  the  interest  was  received.  The 
regiilations  under  section  6050H  provide 
that,  in  cases  where  there  is  more  dian 
one  individual  responsible  for 
repayment  of  a  mortgage,  the  mortgage 
interest  recipient  must  report  only  with 
respect  to  the  payor  of  record.  A  payor 
of  record  is  defined  in  the  regulations. 

The  regulations  provide  that  amounts 
received  from  the  Department  of 
Housing  and  Urban  Development  on 
mortgages  insured  tmder  section  235  of 
the  National  Housing  Act  (12  U.S.C 
1701-1715Z  (1982  &  Supp.  1983))  should 
not  be  reported  under  section  6050H  as 
received  from  the  borrower.  In  addition, 
amounts  received  after  December  31, 
1986,  from  any  governmental  unit  (or 
any  agency  or  instrumentality  thereof) 
under  a  mortgage  subsidy  program 
should  aot  be  reported  under  section 
6050H  as  received  from  the  borrower. 

The  regulations  also  require  that 
interest  paid  by  a  seller  on  a  purchaser's 
mortgage  should  not  be  reported  under 
section  6050H  as  received  from  the 
purchaser.  This  rule  will  permit  the 
Internal  Revenue  Service  to  effectively 
monitor  proper  treatment  of  such 
payments.  For  example,  the  Service 
would  be  assured  that,  if  interest  paid 
by  the  seller  is  properly  deductible  by 
the  purchaser,  the  stated  purchase  price 
of  the  property  would  be  reduced  to 
reflect  (and  hence  its  basis  would  not 
include)  the  amount  of  the  interest  paid 
by  the  seller  and  deducted  by  the 
purchaser. 

The  Service  has  considered  the  use  of 
Form  1098  (the  form  used  to  report  under 
section  6050H)  to  report  not  ordy  interest 
paid  by  a  borrower,  but  also  related 
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informauon  about  the  amount  (if  any)  of 
mortgage  credit  allowable  to  the 
borrower  under  section  25  of  the  Code. 
Section  25  permits  a  mortgage  credit  for 
certain  borrowers  in  a  state  which  has 
issued  mortgage  credit  certificates.  As 
issued  in  temporary  form,  these 
regulations  do  not  require  interest 
recipients  to  report  the  amount  of  the 
mortgage  credit  allowable  under  section 
25.  If  the  number  of  taxpayers  claiming 
such  credit  or  the  level  of 
noncompliance  with  the  requirements  of 
that  section  indicate  that  reporting  to 
borrowers  and  the  Service  would  be 
desirable,  however,  the  Service  may,  by 
regulation,  require  rep<Miing  of  this 
infonnabon  for  future  years. 

Due  to  the  effiective  date  of  section 
6050H,  there  is  need  for  immediate 
guidance  so  that  persons  subfect  to  the 
leporting  requirement  can  make 
preparations  to  comply  with  these 
provisions.  Therefore,  these  regulations 
have  been  drafted  in  question  and 
answer  format  in  order  to  facilitate  their 
timely  publication.  No  inference  should 
be  drawn,  however,  regarding  issues  not 
raised  herein  or  from  the  inclusion  of 
certain  questions  and  not  others  in  these 
regulations. 

Spadal  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  nde  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

No  general  notice  of  proposed 
rdumaldng  is  required  by  5  U.S.C.  553(b) 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  a  Regulatory  Impact  Analysis  is 
not  required  for  these  regulations. 

The  collection  of  informabon 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwt»k 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB.  Control  number  1545-0901 

Drafting  Infonnatioa 

The  principal  author  of  these 
regulations  is  Annette  J.  Gnarisco  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 


List  of  Subjects 

26  CFR  1.6001-1—1.6109-2 

Income  taxes,  Administrabon  and 

procedure.  Filing  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adopbon  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Parte  1  and  602 

are  amended  as  follows: 

Income  Tax  Regulabons 
PART  1— {AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 

citabon: 

Authority:  26  U.S.C.  7805  *  *  *  section 
1.6050H-1T  also  issued  under  28  U.S.C 
6050H. 

Par.  Z.  The  following  new  section  is 
added  at  the  appropriate  place. 

S  1.6050H-1T    Quattona  Md  answers 
conceminQ  bit  oraiation  ratums  relating  to 
mortgage  intareat  received  In  a  trade  or 
iMisinass  tnm  Indlvtituaia.  CTamporary). 

The  following  quesbons  and  answers 
relate  to  the  requirement  of  reporting 
mortgage  interest  under  secbon  6050H  of 
the  Internal  Revenue  Code  of  1954,  as 
added  by  secbon  145  of  the  Tax  Reform 
Act  of  1984  (Pub.  L.  98-369,  98  StaL  685): 

Requirement  of  Reporting 

In  general 

Q-1:  What  does  secbon  6050H 
provide  with  respect  to  the  reporbng  of 
mortgage  interest? 

A-1:  In  general,  secbon  OOSOH 
provides  that  an  informabon  return  must 
be  made  by  any  person  who  is  engaged 
in  a  trade  or  business  and  who,  in  the 
course  of  such  trade  or  business, 
receives  from  any  individual  $600  or 
more  of  interest  on  any  mortgage  in  a 
calender  year.  For  purposes  of  this 
section — 

(a)  Any  person  who  is  engaged  in  a 
trade  or  business  and  who,  in  the  course 
of  such  trade  or  business,  receives 
interest  on  any  mortgage  is  referred  to 
as  an  "interest  recipient";  and 

(b)  Any  individual  who  pays  interest 
on  any  mortgage  is  referred  to  as  a 
"payor". 

Interest  Subject  To  Reporting 

Q-2:  Does  the  reporting  requirement 
apply  to  all  interest  received  by  an 
interest  recipient? 

A-2:  No.  The  reporting  requirement 
applies  only  to  interest  received  from  a 
payor  on  a  mortgage  (as  defined  in 


A-4  and  A-5  of  this  section).  The 
reporbng  requirement  does  not  apply  to 
interest  received  from  a  trust,  estate, 
partnership,  associabon,  company,  or 
corporabon. 

Q-3:  Does  the  reporbng  requirement 
apply  to  any  amount  of  mortgage 
interest  received  from  a  payor? 

A-3:  No.  The  reporbng  requirenient 
applies  only  if  $600  or  more  of  interest  is 
received  from  a  payor  on  any  mortgage 
in  a  calendar  year.  The  $600  threshold  is 
determined  on  an  obligation  by 
obligabon  basis.  Therefore,  if  the 
interest  received  from  a  payor  on  an 
obligabon  is  less  than  $600,  reporting 
with  respect  to  that  interest  is  not 
required  even  if  the  total  interest 
received  from  the  payor  on  all 
obligabons  held  by  the  interest  recipient 
exceeds  $600  in  a  calendar  year. 

Q-4:  What  is  a  mortgage,  for  purposes 
of  this  section  and  secbon  605QH,  with 
respect  to  obligabons  in  existence  on 
December  31, 1984? 

A-4:  An  obligation  in  existmce  on 
December  31, 1984,  that  is  secured 
primarily  by  real  property  (regardless  of 
whether  the  property  is  located  inside  or 
outside  the  United  States)  is  a  mortgage 
unless,  at  the  time  the  obligation  was 
incurred,  the  interest  recipient 
reasonably  classified  such  obligation  as 
other  than  a  mortgage,  real  property 
loan,  real  estate  loan,  or  other  similar 
type  of  obligabon.  (See  A-12  of  this 
section  for  rules  relating  to  interest 
received  by  foreign  persons.)  For 
example,  if  an  obligabon  incurred  in 
1980  was  secured  primarily  by  real 
property,  but  the  interest  recipient 
reasonably  classified  the  obligabon  as  a 
commercial  loan  because  the  proceeds 
were  used  to  finance  the  payor's  trade 
or  business,  the  obligation  is  not 
considered  a  mortgage  for  purposes  of 
this  secbon  and  section  6050H.  If, 
however,  a  majority  of  the  obligabons  in 
a  particular  class  are  primarily  secured 
by  real  property,  it  is  not  reasonable  to 
classify  such  obligations  as  other  than 
mortgages,  real  property  loans,  real 
estate  loans,  or  other  similar  types  of 
obligabons;  such  obligabons  are, 
therefore,  mortgages  for  purposes  of 
secbon  60S0H  and  this  secbon.  For 
purposes  of  this  definibon,  real  property 
includes  stock  in  a  cooperabve  housing 
corporation.  A  mortgage  does  not 
include  a  credit  card  obligation  that  is 
secured  primarily  by  real  property  or  a 
line  of  credit  that  is  secured  primarily  by 
real  property. 

Q-5:  What  is  a  mortgage,  for  purposes 
of  this  section  and  section  6050H,  with 
respect  to  obligabons  incurred  after 
December  31. 1984? 
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A-5:  With  respect  to  obligations 
incurred  after  December  31, 1984,  a 
mortgage  is  any  obligation  that  is 
secured  primarily  by  real  property, 
regardless  of  whether  the  property  is 
located  inside  or  outside  the  United 
States.  (See  A-12  of  this  section  for  rules 
relating  to  interest  received  by  foreign 
persons.)  For  purposes  of  this  definition, 
real  property  includes  stock  in  a 
cooperative  housing  corporation.  A 
mortgage  does  not  include  a  credit  card 
obligation  that  is  secured  primarily  by 
real  projjerty  or  a  line  of  credit  that  is 
secured  primarily  by  real  property.  The 
detemiinafion  of  whether  a  particular 
obligation  is  a  mortgage  shall  be  made 
williout  regard  to  the  interest  recipient's 
classification  of  that  obligation.  For 
example,  if  an  obligation  is  secured 
primarily  by  real  property,  but  the 
interest  recipient  classifies  the 
obligation  as  a  commercial  loan  because 
the  proceeds  are  to  be  used  to  finance 
the  payor's  trade  or  business,  the 
obligation  is  nevertheless  a  mortgage  for 
purposes  of  this  section  and  section 
6050H. 

Q-6:  If  the  amount  of  interest  received 
on  a  mortgage  in  a  calendar  year  is  less 
than  the  amount  of  interest  due  on  the 
mortgage,  what  amount  of  interest  must 
be  reported  under  this  section? 

A-6:  The  amount  of  interest  received 
must  be  reported.  For  example,  assume 
that  $800  of  interest  is  payable  in  a 
calendar  year  but  only  $600  of  interest  is 
received  in  the  calendar  year.  The 
amount  of  interest  received  ($800)  must 
be  reported  under  this  section.  Similarly, 
assume  that  an  interest  recipient 
accrues  $900  of  interest  on  a  mortgage  in 
a  calendar  year  but  only  $800  of  interest 
is  payable  and  is  received  in  the 
calendar  year  (resulting  in  a  $100 
increase  in  the  unpaid  balance  of  the 
loan).  The  amount  of  interest  received 
($800)  must  be  reported  under  this 
section. 

Q-7:  If  a  payor  remits  13  payments  of 
interest  on  any  mortgage  in  a  calendar 
year,  but  the  interest  recipient  receives 
only  12  payments  in  the  calendar  year, 
what  amount  should  the  interest 
recipient  report? 

A-7:  The  interest  recipient  should 
report  the  interest  actually  received  in 
the  calendar  year.  For  example,  if  a 
payor  mails  the  13th  payment  on 
December  31  or  a  calendar  year,  and  the 
interest  recipient  does  not  receive  it 
until  the  following  calendar  year,  the 
interest  recipient  should  report  only  the 
12  payments  received  in  the  calendar 
year. 

Trade  or  Business  Requirement 

Q-8:  Must  an  interest  recipient  be 
engaged  in  the  trade  or  business  of 


lending  money  to  be  subject  to  the 
reporting  requirement  of  this  section? 

A-8:  No.  An  interest  recipient  (other 
than  a  governmental  unit,  or  any  agency 
or  instrumentality  thereof)  is  subject  to 
this  reporting  requirement  if  the  interest 
recipient  is  engaged  in  any  trade  or 
business  and.  in  the  course  of  such  trade 
or  business,  receives  from  an  individual 
$600  or  more  of  interest  on  any  mortgage 
in  a  calendar  year.  For  example,  if  A.  a 
real  estate  developer,  provides  financing 
to  B.  an  individual,  to  enable  B  to 
purchase  a  house  in  a  subdivision  owner 
and  developed  by  A,  and  that  house  is 
the  primary  security  for  the  financing.  A 
is  subject  to  this  reporting  requirement 
Alternatively,  if  C,  a  physician,  who  is 
not  engaged  in  any  other  trade  or 
business,  lends  money  to  D  to  enable  D 
to  purchase  C's  home,  C  is  not  subject  to 
the  reporting  requirement  of  this  section 
because  C  will  not  receive  the  interest  in 
the  course  of  his  sole  trade  or  business 
of  being  a  physician. 

Q-9:  How  does  the  trade  or  business 
requirement  apply  to  a  governmental 
unit? 

A-9:  A  governmental  unit  (or  any 
agency  or  instrumentality  thereof)  which 
receives  from  a  payor  $600  or  more  of 
interest  on  any  mortgage  in  a  calendar 
year  is  subject  to  the  reporting 
requirement  without  regard  to  the 
requirement  that  the  money  be  received 
in  the  course  of  a  trade  or  business.  A 
governmental  unit  (or  any  agency  or 
instrumentality  thereof)  that  is  subject 
to  the  reporting  requirement  must 
designate  an  officer  or  employee  to 
make  the  return.  The  designated  officer 
or  employee  must  make  the  return  in  the 
form  and  manner  prescribed  by  this 
section. 

Treatment  of  Cooperative  Housing 
Corporations 

Q-10:  How  does  this  reporting 
requirement  apply  in  the  case  of 
cooperative  housing  corporation? 

A-10:  For  purposes  of  section  6050H 
and  this  section,  a  cooperative  housing 
corporation  (as  defined  in  section  216)  is 
treated  as  a  person  who  is  engaged  in  a 
trade  or  business  and  who,  in  the  course 
of  such  trade  or  business,  receives 
interest  from  its  tenant-stockholders  on 
a  mortgage.  Therefore,  a  cooperative 
housing  corporation  is  required  to  report 
under  section  6050H  and  this  section. 

Interest  Received  on  Behalf  of  Another 

Q-11:  If,  in  the  course  of  a  trade  or 
business,  a  person  receives  (collects) 
interest  on  behalf  of  another,  who  is 
required  to  report? 

A-11:  The  person  first  receiving 
(collecting)  the  interest  is  required  to 
report.  For  example,  a  servicing  bank 


that  receives  $800  or  more  of  mortgage 
interest  in  a  calendar  year  from  a  payor 
on  behalf  of  a  lender  is  required  to 
report  the  interest  received  under  this 
section.  No  reporting  is  required  under 
this  section  upon  the  transfer  of  the 
interest  from  the  servicing  bank  to  die 
lender  for  whom  the  interest  was 
received. 

Interest  Received  by  Foreign  Persona 

Q-12:  Must  an  interest  recipient  that 
is  a  foreign  person  report  under  section 
e050H  and  this  section? 

A-12:  An  interest  recipient  that  is  a 
foreign  person  must  report  with  respect 
to  mortgage  interest  that  is  received  at  a 
location  within  the  United  States.  In  the 
case  of  interest  received  at  locations 
outside  the  United  States,  an  interest 
recipient  that  is  a  foreign  person  must 
report — 

(a)  If  the  foreign  person  is  a  controlled 
foreign  corporation  within  the  meaning 
of  section  957(a);  or 

(b)  If  the  foreign  person  is  a 
corporation  any  interest  received  from 
which  would  be  considered  to  be  from 
sources  within  the  United  States  under 
section  861(a)(l](C]  (%vithout  regard  to 
whether  the  interest  is  paid  or  credited 
by  a  domestic  branch  of  a  foreign 
corporation  engaged  in  the  conunerdal 
baiiking  business). 

Multiple  Borrowers 

Q-13:  When  there  is  more  than  one 
borrower  on  a  mortgage,  must  the 
interest  recipient  report  with  respect  to 
each  borrower? 

A-13:  No.  The  interest  recipient  mast 
report  only  with  respect  to  the  payor  of 
record  (as  defined  in  A-14  of  this 
section)  on  the  mortgage.  The  amount  of 
interest  subject  to  reporting  is  the  fuU 
amount  received  by  the  interest 
recipient  with  respect  to  the  mortgage 
during  the  calendar  year. 

Q-14:  Who  is  a  payor  of  record? 

A-14:  For  purposes  of  this  section,  the 
payor  of  record  is  the  individual  carried 
on  the  books  and  records  of  the  interest 
recipient  as  the  principal  borrower  or 
the  individual  designated  by  the  interest 
recipient  as  the  payor  of  record. 

Interest  Paid  by  Third  Parties 

Q-15:  If  an  interest  recipient  receives 
interest  on  a  mortgage  from  a  person 
other  than  the  borrower,  must  the 
interest  recipient  report  this  amount  as 
received  from  the  borrower? 

A-15:  In  general,  yes.  Except  as 
otherwise  provided  in  this  A-15  and  A- 
15a  of  this  section,  an  interest  recipient 
must  report  all  amounts  received  on  a 
borrower's  mortgage  as  received  from 
the  borrower  under  section  6050H  and 
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this  section.  For  example,  assume  that  N 
is  the  borrower  on  a  mortgage  and  that 
interest  is  received  on  the  mortgage 
from  N's  mother.  The  interest  that  is 
received  from  N's  mother  on  N's 
mortgage  is  reportable  under  section 
6050H  and  this  section  as  received  from 
N.  However,  interest  that  is  paid  by  a 
seller  on  a  purchaser's  mortgage  shall 
not  be  reported  under  section  6050H  and 
this  section  as  received  from  the 
purchaser.  For  example,  if  a  real  estate 
developer  deposits  an  amount  in  escrow 
with  the  interest  recipient  and  advises 
the  interest  recipient  to  draw  on  the 
account  to  pay  interest  on  a  purchaser's 
mortgage,  this  interest  is  not  reportable 
under  section  6050H  and  this  section. 
Similarly,  if  a  real  estate  developer  pays 
a  lump  sum  to  the  interest  recipient  for 
interest  on  a  purchaser's  mortgage,  this 
interest  is  not  reportable  under  section 
6050H  and  this  section.  In  addition, 
amounts  received  by  the  interest 
recipient  as  housing  assistance 
payments  from  the  Department  of 
Housing  and  Urban  Development 
("HUD")  on  a  borrower's  mortgage  that 
is  insured  under  section  235  of  the 
National  Housing  Act  (12  U.S.C.  1701- 
1715Z  (1982  &  Supp.  1983))  shall  not  be 
reported  as  interest  received  from  the 
borrower.  In  such  a  case,  therefore,  only 
the  amount  of  interest  received  on  the 
mortgage  that  exceeds  the  amount  of 
housing  assistance  payments  received 
from  HUD  shall  be  reported. 

Q-15a:  If  an  interest  recipient 
receives,  with  respect  to  a  borrower's 
mortgage,  an  amount  from  a 
governmental  unit,  or  any  agency  or 
instrumentality  thereof  (other  than  an 
amount  received  from  HUD  as  described 
in  A-15  of  this  section),  should  the 
interest  recipient  report  the  amount  as 
received  from  the  borrower? 

A-15a:  If  the  interest  is  received  after 
December  31, 1986,  it  must  be  reported 
in  the  same  manner  as  interest  on 
mortgages  with  respect  to  which  housing 
assistance  payments  are  received  from 
HUD,  as  described  in  A-15  of  this 
section.  If  the  interest  is  received  before 
January  1. 1987,  it  may,  but  need  not.  be 
reported. 

Fonn  and  Manner  of  Return 

Form  of  Return 

Q-16:  What  form  must  be  used  to 
make  a  return  required  by  section  6050H 
and  this  section? 

A-16:  An  interest  recipient  must  make 
the  return  on  Form  1098  (with  Form  1096 
as  the  transmittal  form).  The  interest 
recipient  may,  however,  prepare  and  use 
a  form  that  contains  provisions 
substantially  similar  to  those  of  Forms 
1096  and  1098  if  that  person  complies 


with  any  revenue  procedures  relating  to 
substitute  Forms  1096  and  1098  in  effect 
at  that  time.  A  separate  return  must  be 
made  for  each  mortgage  with  respect  to 
which  $600  or  more  of  interest  is 
received  for  a  calendar  year. 

Information  Included  on  Return 

Q-17:  What  information  must  an 
interest  recipient  include  on  Form  1098? 

A-17:  An  interest  recipient  must 
include  the  following  information  on  the 
Form  1098: 

(a)  The  name,  address,  and  TIN  (as 
defined  in  section  7701(a))  of  the  payor 
or  payor  of  record; 

(b)  The  name  and  address  of  the 
interest  recipient; 

(c)  The  amount  of  interest  (not 
including  points  and  other  prepaid 
interest)  received  on  the  mortgage  in  the 
calendar  year,  and 

(d)  Any  other  information  as  may  be 
required  by  Form  1098  or  its 
instructions. 

Time  for  Filing 

Q-18:  When  must  an  interest  recipient 
file  the  return  or  returns  required  by 
section  6050H  and  this  section? 

A-18:  An  interest  recipient  must  file 
the  return  or  returns  on  or  before 
February  28  of  the  year  following  the 
calendar  year  in  which  the  mortgage 
interest  is  received. 

Place  for  Filing 

Q-19:  Where  must  the  return  or 
returns  required  under  section  6050H 
and  this  section  be  filed? 

A-19:  The  return  or  returns  must  be 
filed  with  the  same  Internal  Revenue 
Service  Center  where  other  returns  of 
the  interest  recipient  are  filed. 

Use  of  Magnetic  Media 

Q-20:  What  rules  apply  with  respect 
to  the  use  of  magnetic  media? 

A-20:  Any  return  required  under 
section  6050H  and  this  section  must  be 
filed  on  magnetic  media  to  the  extent 
required  by  section  6011(e)  and  the 
regulations  thereunder.  Any  person  not 
required  by  section  6011(e)  to  file 
returns  on  magnetic  media  may  request 
permission  to  do  so.  See  §  1.9101  for 
rules  relating  to  permission  to  submit 
information  on  magnetic  tape  or  other 
media.  If  a  person  required  to  file 
returns  on  magnetic  media  failsto  do  so, 
the  penalty  under  section  6652  (failure  to 
file  an  information  return)  applies. 

Requirement  of  Furnishing  Statements 
to  Payors 

In  General 

Q-21:  What  statements  are  required  to 
be  furnished  to  payors  under  section 
6050H  and  this  section? 


A-21:  Any  interest  recipient  required 
to  make  an  information  return  under 
section  6050H  must  also  furnish  a 
statement  to  the  payor  or,  if  applicable, 
payor  of  record  (see  A-13  and  A-14  of 
this  section).  For  the  date  when  the 
statement  must  be  furnished,  see  A-26 
of  this  section. 

Q-22:  Is  the  statement  considered  to 
be  furnished  to  the  payor  or  payor  of 
record  if  it  is  mailed  to  him  at  his  last 
known  address? 

A-22:  Yes. 

Q-23:  If  an  interest  recipient  furnishes 
a  statement  required  under  a  Federal 
mortgage  program  will  the  requirements 
of  A-21  of  this  section  be  met? 

A-23:  Yes.  if  the  statement  furnished 
contains  all  the  information  required 
under  A-24  of  this  section  and  is 
furnished  to  the  payors  or  payors  of 
record  by  the  date  required  under  A-26 
of  this  section. 

Information  Included  on  Statement 

Q-24:  What  information  must  be 
included  on  the  statement  required  to  be 
furnished  to  payors  or  payors  of  record 
under  section  605GH  and  this  section? 

A-24:  The  statement  must  include  the 
following  information: 

(a)  The  information  required  under  A- 
17  of  this  section; 

(b)  A  legend  stating  that  the 
information  is  being  reported  to  the 
Internal  Revenue  Service;  and 

(c)  A  legend  stating  that  the  amount 
reported  on  the  statement  is  deductible 
by  the  payor  for  Federal  income  tax 
purposes  only  to  the  extent  the  payor 
actually  paid  the  amount  and  was  not 
reimbursed  by  another  person. 

Copy  of  Form  1098  to  Payors 

Q-25:  Can  an  interest  recipient  meet 
the  requirement  to  furnish  a  statement 
to  a  payor  or  payor  of  record  by 
furnishing  a  copy  of  the  Form  1098  filed 
with  respect  to  that  payor  or  payor  of 
record? 

A-25:  Yes.  The  requirement  of 
fiUTiishing  a  statement  may  be  met  by 
furnishing  to  the  payor  or  payor  of 
record  a  copy  of  the  Form  1098 
containing  the  same  information  filed 
with  the  Service  with  respect  to  such 
payor,  or  a  form  that  contains  provisions 
substantially  similar  to  those  of  Form 
1098,  provided  that  the  form  bears  the 
legends  described  in  A-24  of  this  section 

Time  for  Furnishing  Statement 

Q-26:  When  is  a  statement  required  to 
be  furnished  by  an  interest  recipient  to 
the  payor  or  payor  of  record? 

A-26:  A  statement  is  required  to  be 
furnished  by  the  interest  recipient  to  the 
payor  or  payor  of  record  on  or  before 
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January  31  of  the  year  following  the 
calendar  year  in  which  the  mortgage 
interest  is  received. 

Penalties 

In  General 

Q-27:  Are  there  any  penalties  for 
failing  to  comply  with  the  requirements 
of  section  6050H  and  this  section? 

A-27:  Yes.  The  penalty  for  failing  to 
make  an  information  return  with  respect 
to  a  payor  or  payor  of  record  is  provided 
in  section  6652.  The  penalty  for  failing  to 
furnish  a  statement  to  a  payor  or  payor 
of  record  is  provided  in  section  6678. 

Q-28:  Are  there  any  penalties  for 
failing  to  furnish  a  TIN  upon  request? 

A-28:  Yes.  Any  payor  or  payor  of 
record  is  subject  to  a  $50  penalty  by  the 
Internal  Revenue  Service  if  such  payor 
fails  to  furnish  his  TIN  upon  the  request 
of  an  interest  recipient.  For  rules 
relating  to  the  requesting  of  TINs  by 
interest  recipients,  see  A-30  and  A-31  of 
this  section. 

Q-29:  Is  an  interest  recipient  subject 
to  any  penalties  for  failing  to  furnish  the 
TIN  of  a  payor  or  payor  of  record? 

A-29:  Yes.  In  general,  the  penalties 
provided  under  section  6676  will  be 
assessed  against  interest  recipients  who 
fail  to  furnish  to  the  Internal  Revenue 
Service  the  TIN  of  a  payor  or  payor  of 
record.  With  respect  to  mortgages  in 
existence  on  December  31. 1984, 
however,  the  interest  recipient  will  not 
be  subject  to  the  section  6676  penalties 
if  the  interest  recipient  followed  the 
rules  of  A-30  and  A-31  of  this  section 
for  requesting  TINs  and  properly 
processed  the  responses. 

Requesting  TINS 

Q-30:  What  rules  apply  with  respect 
to  the  requesting  of  TINs  by  interest 
recipients? 

A-30:  With  respect  to  obligations 
incurred  after  December  31, 1984,  the 
interest  recipient  must  take  all 
reasonable  steps  to  obtain  the  TIN  of 
the  payor  or  payor  of  record  at  the  time 
the  obligation  is  incurred.  With  respect 
to  any  mortgage  for  which  the  interest 
recipient  does  not  have  the  TIN  of  the 
payor  or  payor  of  record  in  its 
accounting  system,  the  interest  recipient 
must  request,  at  least  once  a  year,  the 
TIN  of  such  payor. 

The  request  for  a  TIN  need  not  be  in  a 
separate  mailing.  The  request  may  be 
included,  for  example,  in  the  interest 
recipient's  regular  mailings  of  payment 
coupon  booklets  or  annual  statements. 
However,  if  the  interest  recipient  makes 
no  other  mailings  to  the  payor  or  payor 
of  record  during  1985  (or  during  the  year 
in  which  the  obligation  is  incurred  for 
obligations  incurred  after  1985),  then  the 


interest  recipient  must  request  the  TIN 
in  a  separate  mailing. 

Q-31:  What  form  must  the  interest 
recipient  use  to  request  the  TIN  of  a 
payor  or  a  payor  of  record? 

A-31:  No  particular  form  must  be  used 
to  request  the  TIN.  However,  the  request 
must  be  made  on  a  separate  piece  of 
paper  and  the  request  must  clearly 
notify  the  payor  that  the  Internal 
Revenue  Service  requires  the  payor  to 
furnish  his  TIN  in  order  to  verify  any 
deduction  for  mortgage  interest.  The 
interest  recipient  must  also  notify  such 
payor  that  he  is  subject  to  a  $50  penalty, 
imposed  by  the  Internal  Revenue 
Service,  if  he  fails  to  furnish  his  TIN. 

Effective  Date 

Q-32:  When  are  section  W5(M  and 
this  section  effective? 

A-32:  Section  6050H  and  this  section 
are  generally  effective  for  amounts  of 
mortgage  interest  received  after 
December  31. 1984.  However.  Q/A-15a 
of  this  section  is  effective  for  amounts  of 
mortgage  interest  received  after 
December  31. 1986. 

PART  602-{  AMENDED] 

Reporting  and  Recordkeeping 
Requirements 

Par.  3.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

SeoziOl    [Amerxtodl 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "8  1.6050H-1T  .  .  .  1545- 
0901." 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  is  found  impracticable  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Roscofl  L  Egger.  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  August  9. 1985. 
Ronald  A.  Paarlman. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  8S-19891  Filed  6-16-85;  8:45  am] 

BILUNO  CODE  4n(M>1-H 


POSTAi.  SERVICE 

39  CFR  Part  111 

Examination  of  Postage  Meters  Not 
Set  During  6-Month  Period 

agency:  Postal  Service. 


ACTION:  Final  rule. 


StniMARY:  This  ftnal  rule  changes  the 
postage  meter  regulations  to  establish 
new  follow-up  notification  procedures 
for  postmasters  to  take  when  customera 
do  not  submit  their  postage  meters  for 
required  six-month  examinations.  The 
former  system  was  ineffective  because 
the  method  of  notification  was  not 
specified  and  there  were  no  follow-up 
procedures. 

EFFECTIVE  DATE:  September  19, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.E.  Gardner  (202)  245-5756. 

SUPPLEMENTARY  INFORMATKM:  A 

detailed  explanation  of  the  nature  and 
background  of  the  proposed  rule, 
including  the  reasons  for  its  proposed 
adoption  and  a  discussion  of  the 
changes,  accompanied  its  publication  in 
the  Federal  Register  on  July  9. 1985  (50 
FR  27992). 

We  received  one  letter  of  comment 
requesting  relief  for  seasonal  mailers 
who  do  not  use  postage  meters  during 
an  off-season  often  lasting  more  than  6 
months.  The  commenter  suggested  a  12, 
rather  than  a  6  month,  examination 
cycle,  based  on  actual  usage  of  meters. 
We  are  not  adopting  this  suggestion.  It 
would  be  an  unreasonable 
administrative  burden  to  have  to 
identify  seasonal  meter  hcensces  who 
may  not  be  using  meters  for  more  than  6 
months  out  of  a  year  and  to  deal  with 
them  on  a  special  basis.  In  addition,  we 
believe  a  12  month  examination  cycle 
runs  counter  to  a  prudent  and  effective 
revenue  protection  program. 

For  the  reasons  given  and  after  careful 
consideration,  the  Postal  Service  hereby 
adopts  the  following  amendments  to  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service.  Incorporation  by 
reference. 

PART  11 1-K  AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  401. 
404.  407,  408,  3001-3011,  3201-3219,  3403-3406, 
3601.  3821:  42  U.S.C.  1973co-13, 1973co-14. 

PART  144— POSTAGE  METERS  AND 
METER  STAMPS 

2.  Revise  144.62  to  read  as  follows: 

144.62    Examination 

a.  Review  Forms  3610  quarterly.  If  no 
settings  have  been  made  during  the  previous 
six  months,  advise  the  local  meter  licensees 
in  writing  to  bring  in  meters  which  have  not 
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been  set  in  this  period  for  examination,  as 
speciHed  in  144.341.  When  the  meter  is  set  at 
another  ofFice,  request  the  oHice  which  sets 
the  meter  to  have  it  called  in  for  examination. 
The  office  where  the  meter  is  set  must  then 
advise  the  office  where  Form  3610  is 
maintained  of  the  results  of  the  examination, 
so  a  suitable  entry  can  be  made  on  Form 
36ia 

b.  Customers  who  do  not  bring  in  their 
meters  after  the  initial  written  notification 
must  be  approached  again  within  15  days, 
preferably  by  personal  contact.  If  no 
response  is  received  within  another  15  days, 
the  postmaster  must  notify  the  meter  license 
holder  that  the  license  is  to  be  revoked, 
following  the  procedures  for  revocation  in 
144.23.  A  Form  1603,  Meter  Verification  Card, 
or  similar  form  must  not  be  used  as  a  method 
of  verification  and  examination. 

A  transmittal  letter  making  these  changes 
in  the  Domestic  Mail  Manual  will  be 
published  and  will  be  transmitted  to 
subscribers  automatically.  These  changes 
will  be  published  in  the  Federal  Register  as 
provided  in  39  CFR  111.3. 
W.  Allen  Sanders. 

Associate  General  Counsel,  Office  of  General 
Law  and  Administration. 
(FR  Doc.  85-19814  Filed  8-19-85;  &45  am] 
MLLMG  CODE  7710-19-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN-005;  A-4-FRL-2877-«] 

Approval  and  Promulgation  of 
ImptementatJon  Plans;  Tennessee: 
Chattanooga-Hamilton  County 
Extension  of  Conditional  Approval 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMAIIY:  On  March  22, 1983  (48  FR 
11746).  EPA  conditionally  approved  the 
Part  D  plan  for  attainment  of  the  Total 
Suspended  Particulate  (TSP)  standard  in 
Chattanooga,  Tennessee.  As  a  result  of 
proposed  changes  in  EPA's  new  source 
review  regulations  (August  29, 1983,  48 
FR  38742),  which  may  remove  all 
obstacles  to  full  approval.  EPA  extended 
the  conditional  approval  until  December 
31, 1984  (49  FR  18826).  Since  the 
proposed  regulations  have  not  yet  been 
rmali2ed,  EPA  is  again  extending  the 
conditional  approval,  this  time  until 
December  31, 1986. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  October  21. 1985  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

AOORESSES:  Copies  of  the  State 
submittals  are  available  for  review 


during  normal  business  hours  at  the 

following  locations: 

Division  of  Air  Pollution  Control. 
Tennessee  Department  of  Health  and 
Environment.  150  Ninth  Avenue 
North,  Nashville.  Tennessee  37203 

Environmental  Protection  Agency, 
Region  IV,  Air  Management  Branch. 
345  Courtland  Street,  NE..  Atlanta. 
Georgia  30365 

Chattanooga-Hamilton  County  Air 
Pollution  Control  Bureau,  3511 
Rossville  Boulevard,  Chattanooga, 
Tennessee  37407 

FOR  FURTHER  INFORMATION  CONTACT 

Raymond  S.  Gregory,  EPA  Region  IV. 
Air  Management  Branch,  at  the  above 
listed  addiress.  and  phone  404/881-3286 
or  FTS  257-3286. 

SUPPLEMENTARY  INFORMATION:  On 

March  22. 1983  (48  FR  11946),  EPA  gave 
conditional  approval  to  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Teimessee  for 
Chattanooga,  Hamilton  County. 
Tennessee,  as  required  by  Part  D  of  Tide 
I  of  the  Cleem  Air  Act  as  amended  in 
1977.  except  for  the  permitting  of  any 
source  which  qualifies  as  a 
reconstruction  under  EPA's  definition 
(40  CFR  51.18(j){l)(ix)). 

EPA  approval  of  the  SIP  revision  was 
given  on  condition  that  the  State  submit 
a  definition  of  the  phrase  "Federally 
enforceable",  and  that  all  limitations 
and  conditions,  including  permit 
restrictions,  established  under  the 
authority  of  the  plan  be  made  Federally 
enforceable  by  December  31. 1983.  The 
Agency  noted  (at  48  FR  11947,  bottom  of 
col  1)  that  because  of  a  commitment  by 
EPA  to  propose  regulatory  amendments 
as  a  result  of  the  setUement  agreement 
among  EPA  and  petitioners  in  the 
Chemical  Manufacturers  Association 
htigation,  conforming  amendments  to 
the  plan  revision  might  not  be  necessary 
for  full  approval.  The  note  further  stated 
that  the  conditional  approval  could  be 
extended  if  on  December  31. 1983,  EPA 
was  still  in  the  process  of  revising  the 
new  source  review  requirements,  but 
had  not  finalized  the  dianges. 

On  August  25. 1983  (48  FR  38742),  EPA 
proposed  regulatory  amendments  which, 
if  promulgated,  would  make  amendment 
of  die  Part  D  Chattanooga  TSP  SIP 
unnecessary.  Since  final  action  was  not 
taken  on  the  proposed  amendments  by 
December  31, 1983,  the  conditional 
approval  of  the  Chattanooga  plein  was 
extended  until  December  31, 1984  (49  FR 
18826).  and  since  final  action  has  still 
not  been  taken,  the  conditional  approval 
is  again  extended  until  December  31, 
1986. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 


views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  fi'om  the  date  of  this  Federal 
Register  notice,  unless,  within  30  days, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
vsrill  be  withdrawn  by  pubUshing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  60  days  from  today. 

Action 

Based  on  the  foregoing,  EPA  hereby 
extends  the  conditional  approval  of  the 
Part  D  plan  for  TSP  for  Chattanooga, 
Tennessee. 

Under  section  307(b)(1)  of  die  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Under  5  U.S.C.  S  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Particulate 
matter. 

Dated-  July  29, 1985. 
Le«  M.  Thomas, 
Administrator. 

Part  52  of  Chapter  I,  Tide  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  RR— Tennessee 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2231,  is  revised  to  read 
as  follows: 

S  52.2231    Control  Strategy:  Sulfur  oxides 
and  particulats  matter. 

Part  D  Conditional  Approval. 

(a)  The  Chattanooga  primary  TSP 
plan's  provisions  for  review  of  new 
sources  and  modifications  in  the 
nonattainment  area  are  approved  on 
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condition  that  the  State  submit  by 
December  31, 1986.  a  definition  of  the 
ferm  "Federally  enforceable"  and 
provision  for  making  Federally 
enforceable  all  limitations,  conditions, 
and  offsets,  including  permit 
restrictions,  relied  upon  under  the  plan, 
and  in  the  interim,  implement  these 
provisions  in  a  manner  consistent  with 
EPA  requirements. 

[FR  Doc.  85-18883  Filed  8-19-85;  8:45  am) 

NLUNO  COOE  MM-SO-M 


40  CFR  Part  52 
[A-5-FRL-2884-7] 

Approval  And  Promulgation  of 
Implementation  Plans;  Michigan 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Final  rulemaking. 

summary:  Today's  action  announces 
USEPA's  final  rulemaking  for  the  State 
of  Michigan's  revised  Rule  336.1371. 
existing  rule  336.1372,  and  new  rule 
336.1373  related  to  the  control  of  higitive 
dust  emissions. 

This  Notice  of  Final  Rulemaking 
incorporates  into  the  Michigan  State 
Implementation  Plan  (SIP)  revised  Rules 
336.1371,  336.1372  and  newly 
promulgated  Rule  336.1373,  because  they 
provide  a  framework  for  the 
development  of  fugitive  dust  control 
programs.  In  addition,  this  notice 
disapproves  Michigan's  Total 
Suspended  Particulate  (TSP)  SIP 
because  it  does  not  meet  the  Reasonable 
Available  Control  Technology  (RACT) 
requirements  of  section  172(b)(3)  of  Part 
D  of  the  Clean  Air  Act  for  fugitive  dust 
sources  located  in  nonattainment  areas. 
New  source  restrictions,  pursuant  to 
section  110(a)(2)(I)  of  the  Clean  Air  Act 
in  the  Michigan  primary  TSP 
nonattainment  areas  are  effective  30 
days  from  the  date  of  publication  of  this 
notice. 

EFFECTIVE  DATE:  September  19, 1985. 
addresses:  Copies  of  this  revision  to 
(he  Michigan  SIP  are  available  for 
inspection  at:  The  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  Room  8401. 
Washington,  DC.  20408. 

Copies  of  the  SIP  revision,  public 
comments  on  the  notice  of  proposed 
rulemaking  and  other  materials  relating 
to  this  rulemaking  are  available  for 
inspection  at  the  following  addresses:  (It 
is  recommended  that  you  telephone  Ms. 
Toni  Lesser,  at  (312)  886-6037,  before 
visiting  the  Region  V  office.) 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 


(5AR-28),  230  South  Dearborn  Street. 
Chicago,  Illinois  60601 

U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street  SW.,  Washington,  D.C.  20460 

Michigan  Department  of  Natural 
Resources,  Air  Quality  Division,  State 
Secondary  Government  Complex, 
General  Office  Building.  7150  Harris 
Drive,  Lansing,  Michigan  48821. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Toni  Lesser,  (312)  886-6037. 

SUPPLEMENTARY  INFORMATION: 

Background 

USEPA  conditionally  approved 
Michigan's  TSP  SIP  for  nonattainment 
areas  required  by  Part  D  of  the  CAA  on 
May  6, 1980,  (45  FR  29790)  and  May  22, 
1981,  (46  FR  27923).  One  of  the 
conditions  for  final  approval  was  that 
the  State  adopt  and  submit  regulations 
requiring  the  application  of  Reasonably 
Available  Control  Technology  (RACT) 
for  the  control  of  all  traditional  sources 
of  fugitive  particulate  emissions  for  at 
least  the  Wayne  County  primary  TSP 
nonattainment  area.  On  March  6, 1981, 
Michigan  submitted  existing  Rules 
336.1371  and  336.1372  to  satisfy  this 
condition.  In  addition,  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  subsequently  submitted  three 
separate  letters  to  USEPA  containing 
clarification  and  commitments  as  to  how 
Rules  336.1371  and  336.1372  would  be 
implemented  to  obtain  control  programs 
from  sources  of  fugitive  emissions  in  the 
primary  TSP  nonattainment  area. 

On  November  15, 1982  (47  FR  51389), 
USEPA  approved  Rules  336.1371  and 
338.1372,  based  on  and  including  the 
additional  commitments  contained  in 
the  three  letters,  as  revisions  to  the 
Michigan  SIP.  Rule  338.1371  established 
a  discretionary  procedure  by  which  the 
Michigan  Air  Pollution  Commission 
(Commission)  was  authorized,  but  not 
required,  to  request  sources  in 
attainment  or  non-attainment  areas  to 
develop  and  submit  fugitive  dust  control 
programs  to  be  incorporated  into 
enforceable  permits  or  administrtive 
orders.  The  required  elements  of  such 
programs  were  set  forth  in  Rule  336.1372. 
These  rules  were  approved  as 
representing  RACT,  as  mandated  by 
Section  172(b)(3)  of  the  Clean  Air  Act. 

Court  Actions 

USEPA's  approval  was  challenged  by 
the  Natural  Resources  Defense  Council 
(NRDC)  in  January  1983:  NRDC  v. 
USEPA.  No.  83-3027  (6th  Circuit). 
USEPA  was  granted  a  voluntary  remand 
to  reconsider  its  approval,  and  USEPA 
re-evaluated  its  approval  of  Rules 
336.1371  and  336.1372  in  fight  of  issues 


raised  by  NRDC  in  its  pefition  for 
review. 

On  December  2, 1983,  (48  FR  54377). 
USEPA  proposed  to  withdraw  its 
approval  of,  and  also  disapprove.  Rules 
336.1371  and  336.1372.  Defects  In  the 
rules'  enforceability  and  the  failure  of 
the  State  of  Michigan  to  cure  these 
defects  by  obtaining  enforceable  RACT- 
based  programs  for  the  appropriate 
tugitive  dust  sources  in  the  primary 
nonattainment  area  were  the  primary 
reasons  for  this  proposed  disapproval. 

On  October  1, 1984,  the  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit  directed 
Michigan  to  submit  final  fugitive  dust 
rules  by  April  30, 1985.  The  State's 
submittal  of  April  25, 1985,  was  intended 
to  satisfy  this  requirement.  The  Court 
also  directed  USEPA  to  propose  action 
on  the  new  rules  and  to  take  final  action 
on  that  proposal,  as  well  as  the 
December  1983  proposal,  by  August  1. 
1985. 

State  Action 

The  State  of  Michigan,  on  April  25, 
1985,  formally  submitted  its  rules  for  the 
control  or  industrial  fugitive  particulate 
emissions  from  sources  located  in  TSP 
attainment  and  nonattainment  areas. 
Michigan's  newly  proposed  industrial 
fugitive  dust  SIP  consists  of  three  rules: 
Revised  Rule  336.1371,  existing  Rule 
336.1372,  and  new  Rule  336.1373.  As 
revised  and  resubmitted,  R336.1371  and 
R336.1372  apply  only  in  TSP  attaiiunent 
areas.  New  Rule  336.1373  applies  only  in 
TSP  nonattainment  areas. 

Michigan's  Proposed  Rule  336.1371 
addresses  the  procedures  and 
requirements  for  the  development  of 
fugitive  dust  control  programs  for 
faciUties  located  in  attainment  areas. 
Rule  336.1372  remains  unchanged  from 
the  State's  original  submittal  which  was 
approved  by  USEPA  on  November  15, 
1982  (47  FR  51398).  However,  pursuant 
to  revised  Rule  336.1371,  both  rules  are 
now  limited  in  applicability  to 
attainment  areas. 

Michigan's  new  Rule  336.1373 
establishes  fugitive  dust  control 
requirements  for  sources  located  in  TSP 
nonattainment  areas.  These  areas  are 
listed  in  Table  36  of  Rule  336.1371.  The 
provisions  of  Rule  336.1373  apply  to 
virtually  all  fugitive  emission  sources/ 
operations,  except  for  operations 
involving  grain  handling  and  drying 
(USEPA'a  Technical  Support  Document 
dated  April  25, 1985,  contains  a  detailed 
analysis  of  the  rules). 

USEPA's  Action 

On  May  30, 1985  (50  FR  23028),  USEPA 
published  a  notice  of  proposed 
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rulemaking  which  proposed  the 
following  actions: 

•  USEPA  reaiTinned  its  proposal  to 
withdraw  its  approval  and  disapprove 
Michigan's  existing  Rules  336.1371  and 
336.1372  for  Part  D  purposes,  (i^., 
insofar  as  they  apply  to  TSP 
nonattainment  areas  as  discussed  in  the 
December  2. 1983,  rulemaking  (48  FR 
543771)). 

•  USEPA  proposed  to  incorporate  into 
the  Michigan  SIP  the  amended  R336.1371 
to  replace  the  existing  R33ai371 
provisions,  since  amended  R336.1371 
provides  a  framework  for  the 
development  of  fugitive  dust  control 
programs  in  attainment  areas. 

•  USEPA  stated  that  existing 
R336.1372  would  remain  incorporated 
within  the  State's  TSP  SIP  insofar  as  it 
applies  to  TSP  attainment  areas. 

•  USEPA  proposed  to  incorporate  into 
the  Michigan  SIP  new  Rule  336.1373.  The 
new  Rule  336.1373  provides  a  framework 
for  the  development  of  fugitive  dust 
control  programs  in  nonattainment 
areas. 

•  USEPA  proposed  to  disapprove  the 
overall  Michigan  Part  D  TSP  SIP  as  not 
being  adequate  to  meet  the  requirements 
of  Part  D  of  secUon  172(b)  of  the  CAA 

•  USEPA  stated  that,  if  final  action  is 
taken  to  withdraw  approval  and 
disapprove  of  the  current  federally 
approve  fugitive  dust  rules,  and  USEPA 
finally  disapproves  the  newly  submitted 
fugitive  dust  Rule  33ai373  because  it 
fails  to  satisfy  the  Part  D  requirements, 
then  the  new  source  restriction  of 
section  110(a)(2)(I)  of  the  CAA  would 
apply  in  Michigan's  primary  TSP 
nonattainment  areas. 

USEPA's  proposed  rulemaking  dated 
May  30. 1985  (50  FR  23028),  provided  a 
30-day  comment  period.  USEPA 
received  17  public  comments.  A  detailed 
analysis  of  all  the  comments  is 
contained  in  USEPA's  Technical  Support 
Document  (TSD)  dated  July  23. 1985.  In 
addition.  USEPA  received  six  comments 
on  its  proposal  to  withdraw  approval  of 
Michigan's  Rules  336.1371  and  336.1372 
(December  2. 1983;  48  FR  54377). 

Below  is  a  summary  of  all  the 
comments  received  related  to  USEPA's 
December  2, 1983.  and  May  30. 1985. 
rulemaking  actions  and  USEPA's 
responses  to  those  comments. 

Comments  on  USEPA 's  Proposal  To 
Withdraw  Approval  of  Rules  336. 1371 
and  336.1372  (December  2,  1S83;  48  FR 
54377) 

A.  Comment-  USEPA  cited  several 
provisions  of  former  Rule  336.1371  which 
it  claims  give  the  Michigan  Air  Pollution 
Control  Commission  too  much  discretion 
in  controlling  significant  sources  of 
fugitive  dust  as  required  by  section 


172(b)(3)  of  the  Clean  Air  Act.  USEPA 
misunderstands  how  these  provisions 
operate  or  are  intended  to  operate: 

(1)  USEPA  cited  as  a  deficiency  that 
the  requirement  in  Rule  336,1371  to 
submit  a  fugitive  dust  control  program 
applies  only  to  persons  notified  by  the 
Commission,  but  Rule  336.1371  does  not 
obligate  the  Commission  to  notify 
anyone.  The  "upon  notification" 
language  of  Rule  336.1371(1]  was  a 
matter  of  form  and  was  not  intended  to 
imply  that  the  Commission  had  the  legal 
option  not  to  notify  subject  sources. 

(2)  USEPA  cited  as  a  deficiency  that  a 
person  who  challenges  the 
Commission's  notificatioa  under  Rule 
33&1371(4)  seems  to  have  an  indefinite 
time  in  which  to  submit  a  program. 
There  is  no  validity  to  this  claim,  since  a 
program  must  be  submitted  within  6 
months,  and  only  an  affirmative  action 
by  the  Commission  on  a  petition  could 
remove  this  requirement. 

(3)  USEPA  cited  as  a  deficiency  that, 
if  a  person  submits  no  program  or  an 
inadequate  program,  the  Commission 
"may",  but  need  not.  establish  an 
approvable  program,  under  Rule 
336.1371  (5)  and  {€).  While  it  is  true  that 
the  Commission  ia  not  obligated  to 
establish  a  program  if  an  acceptable  one 
is  lacking,  it  is  also  true  that  none  of  the 
Commission's  nJes  contain  such  a 
requirement.  Clearly  the  Commission 
intends  to  establish  programs  if  they  are 
necessary. 

(4)  USEPA  cited  as  a  deficiency  that 
under  Rule  336.1371(7).  a  person  need 
implement  a  program  only  after  it  has 
been  approved  by  the  Commission,  but 
the  Conunission  is  not  required  to 
approve  or  disapprove  any  program 
within  a  specified  time  period.  Given 
that  the  Commission  is  charged  with 
protecting  the  public  health  and  welfare, 
it  does  not  legally  have  the  options  of 
taking  no  action  on  an  inadequate 
program  or  of  approving  it.  Such  abuses 
of  discretion  would  be  subject  to  judicial 
review. 

Response:  USEPA's  responses 
paragraph  by  paragraph  are  as  follows: 

(1)  USEPA  must  evaluate  rules  as 
written  rather  than  how  they  might  have 
been  intended  to  be  written.  There  is  no 
requirement  of  the  Commission  in  Rules 

336.1371  and  336.1372  to  issue  a 
notification  to  anyone.  In  fact,  it  was 
only  in  response  to  indirect  pressure 
from  USEPA  that  the  Commission  took 
its  first  action  in  November  1983,  to 
notify  source  owner/operators  in  the 
Wayne  County  primary  TSP 
nonattainment  area.  That  action  came 
2Vi  years  after  Rules  33ai371  and 

336.1372  became  effective  at  the  State 
leveL 


(2)  USEPA  sees  little  basis  in  Rule 
336.1371  for  the  commentor's  position. 
The  Agency  continues  to  believe  that 
Rule  336.1371  is.  at  best,  unclear  in  this 
regard,  and,  at  worst,  provides  an 
indefinite  time  period  to  submit  a 
program  for  a  sotirce  whose  owner/ 
operator  has  challenged  the 
Commission's  notification  to  rabmit. 

(3)  See  Response  to  Comment  A.l. 
(4J  Section  172(b)(2)  of  the  Clean  Air 

Act  requires,  for  nonattainment  areas, 
"implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable."  In  light  of 
this  requirement.  USEPA  believes  that  it 
should  not  approve  a  rule  which 
depends  on  discretionary'  Commission 
action  for  effective  implementation. 

When  the  effective  implementation  of 
a  rule  may  depend  heavily  on  State 
judicial  review  to  correct  abuses  of 
discretion,  it  cannot  be  considered  to  be 
"as  expeditious  as  practicable." 

B.  Comment-  Discretion  cannot  and 
should  not  be  eliminated  in  the 
development  and  application  of  rules. 
Discretion  is  appropriate  when  it 
provides  the  regulatory  flexibility 
necessary  for  sound  program 
administration. 

Response:  USEPA  fails  to  see  how 
correction  of  the  rule  deficiencies  which 
it  cited  would  result  in  elimination  of  all 
discretion  or  anaound  program 
administration.  The  deficiencies  cited  by 
USEPA  grant  excessive  discretion  to  the 
Commission  which  conflicts  with  the 
requirements  of  Part  D  of  the  CAA.  such 
as  the  discretion  not  to  apply  the  rules 
to  any  fugitive  dust  sources.  This  point 
is  underscored  by  the  fact  that  the  rules, 
which  were  clearly  intended  to  result  in 
RACT  fugitive  dust  control  in  TSP 
nonattainment  areas  as  expeditiously  as 
practicable,  have  failed  to  directly 
produce  any  significant  fugitive  dust 
control  programs  or  any  control  of  major 
fugitive  dust  sources  in  Wayne  County 
since  their  promulgation  in  1981. 

C.  Comment:  The  commentor 
disagrees  with  the  argument  of  the 
Natural  Resources  Defense  Council 
(NRDC)  that  USEPA  could  not  approve 
Rules  338.1371  and  336.1372  as  meeting 
the  requirement  for  RACT  because 
Michigan  failed  to  submit  a  technical  or 
economic  analysis  showing  that  the 
measures  required  by  Rule  336.1372 
constitute  RACT.  The  commentor  states 
that  this  argument  is  contrary  to  law 
and  fact,  because  the  Courts  have  said 
that  the  USEPA  may  supply  such 
analysis  where  it  is  missing,  and  USEPA 
claims  to  have  done  sa . 

Response:  USEPA  agrees  with  the 
commentor  that  the  Courts  have  said 
that  the  USEPA  may  supply  technical  or 
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economic  analysis,  vis-a-vis  RACT. 
where  it  is  missing  (U.S.  Court  of 
Appeals  for  the  Sixth  Circuit,  National 
Steel  vs  Gorsuch,  1983).  USEPA  also 
agrees  that,  when  it  approves  Rule 

336.1371  and  336.1372  on  November  15, 
1982  (47  FR  51398),  It  did  so  "m  part  on 
the  basis  of  EPA  studies  of  fugitive  dust 
control  techniques  generally"  (48  FR 
54378). 

However,  in  reconsidering  its 
approval  of  Rule  336.1371  and  336.1372. 
USEPA  evaluated  technical  information 
acquired  to  date  on  fugitive  dust  control 
technologies.  USEPA  submits  that  with 
its  present  knowledge,  it  would  not 
propose  to  approve  Rules  336.1371  and 

336.1372  as  meeting  the  RACT 
requirement.  The  primary  reason  for  this 
failure  is  that  the  rules  would  allow  the 
Commission  to  approve  control 
measures  of  less-than-RACT  control 
effectiveness.  For  example,  a  program 
could  be  approved  which  required  an 
unpaved  road  to  be  controlled  with 
water  applied  once  per  day.  Emission 
control  effectiveness  might  be  less  than 
50  percent  in  this  case.  The  Agency's 
operative  definition  of  RACT 
(memorandum  from  Roger  L  Strelow. 
December  9. 1976;  published  in  7 
Environment  Reporter,  Current 
Developments  (BNA)  1210  (1976)  and 
referenced  at  45  FR  59198  (September  8, 
1980)]  requires  the  "lowest  emission 
limit  that  a  particular  source  is  capable 
of  meeting  by  the  application  of  control 
technology  that  is  reasonably  available 
considering  technological  and  economic 
feasibility."  A  control  program  which 
calls  for  water  to  be  applied  once  per 
day  cannot  be  considered  RACT  (even  if 
the  road  is  lightly  travelled).  A  rule  that 
would  allow  such  a  result,  or  allow 
approval  of  programs  with  widely 
different  emission  reduction  potentials 
for  the  same  source  category  cannot  be 
considered  to  ensure  the  implementation 
of  RACT.  In  its  comments  on  the  subject 
rulemaking  (i.e..  proposal  to  withdraw 
approval)  the  Natural  Resources 
Defense  Council  (NRDC)  made 
essentially  this  point 

D.  Comment:  Industry  stated  that 
tliere  should  be  no  lower  limit  on  the 
cost  associated  with  RACT  so  long  as 
the  control  objective  is  achieved. 

Response:  USEPA  agrees;  however, 
the  control  objective  is  the  "lowest 
emission  limit  that  a  particular  source  is 
capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably 
available  considering  technological  and 
economic  feasibility."  As  long  as  more 
money  will  buy  better  technology  and 
more  emission  control,  the  cost  Uiat  is 
required  by  RACT  is  determined  by 
"economic  feasibility." 


Comments  on  USEPA 's  Proposal 
Concerning  New  and  Revised  Rules 
336.1371.  336.1372.  and  336.1373  (May  30, 
1985: 50  FR  23028) 

E.  Comment:  USEPA  must  approve 
Rule  336.1373  for  the  purposes  of  Part  D 
because  it  is  enforceable  and  requires 
RACT.  In  particular 

(1)  The  applicability  and 
enforceabih^  defects  of  the  former  rules 
(i.e.,  deficiencies  in  former  Rules 
336.1371-336.1372  as  cited  by  USEPA  at 
48  FR  54378)  have  been  remedied. 

(2)  Rule  336.1373  is  consistent  with 
USEPA's  criteria  for  RACT  as  contained 
in  Region  Vs  letter  to  Michigan  DNR, 
dated  July  9, 1984. 

(3)  USEPA  cannot  justifiably  use  the 
results  of  the  Illinois  fugitive  dust  rule  to 
judge  the  acceptability  of  Michigan's 
Rule  336.1373.  Michigan  improved 
substantially  on  the  Illinois  model  in  an 
effort  to  ensure  RACT. 

Response:  USEPA's  responds  to  this 
three-part  comment  as  follows: 

(1)  USEPA  agrees  that  the  four 
deficiencies  cited  by  the  Agency  at  48 
FR  54378  with  regard  to  the  existing 
Rules  336.1371-336.1372  have  been 
remedied  by  the  new  proposed  Rule 
336.1373.  Because  USEPA  determined 
that  Rule  336.1373  provided  an 
enforceable  framework  for  obtaining 
control  programs,  it  proposed  to  approve 
it  pursuant  to  Section  110  of  the  Clean 
Air  Act  for  application  in 
nonattainment  areas.  However,  USEPA 
does  not  agree  that  Rule  336.1373 
represents  RACT  for  sources  of  fugitive 
dust  emissions  as  required  by  Part  D. 
The  primary  problem  is  that  the  rule 
allows  the  Commission  too  much 
discretion  in  approving  source-specific 
control  programs. 

The  rule,  Uke  the  existing  Rules 
336.1371,  336.1372,  only  describes  in 
general  terms  what  control  measures  are 
acceptable  for  inclusion  into  control 
programs,  but  does  not  provide  any 
criteria  for  determining  whether  (and 
therefore  does  not  assume  that)  a  given 
control  technology  will  achieve  RACT- 
level  control.  For  example,  field  test 
data  on  the  effectiveness  of  different 
fugitive  dust  control  techniques  clearly 
indicates  that  the  frequency  and 
conditions  of  application  of  a  dust 
suppressant  have  a  direct  impact  on  the 
control  efficiencies  achieved.  Rule 
336.1371  provides  that  suppressant  be 
apphed  "on  a  regular  basis,  as  needed, 
in  accordance  with  the  operating 
program"  submitted  by  the  source  and 
approved  by  the  Commission.  The  State 
has  made  no  determination  as  to  what 
range  of  application  fi'equencies  would 
ensure  emission  reductions  equal  to 
RACT. 


Paragraph  (2)(a)(vi)  of  Rule  336.1373 
requires  operating  programs  submitted 
by  sources  to  include  "estimated 
frequency  of  application  of  dust 
suppressant"  and  establishes  the 
following  standard  by  which  the 
Commission  shall  determine  the 
approvability  of  an  operating  program: 

Such  operating  program  shall  be  designed 
to  significantly  reduce  fugitive  dust  and  shall 
reduce  the  fugitive  emissions  to  a  level  that  a 
particular  source  is  capable  of  achieving  by 
the  application  of  control  technology  that  is 
reasonably  available,  considering 
technological  and  economic  feasibility. 

This  approach  does  not  satisfy  the 
CAA's  requirement  that  Part  D  Plans 
ensure  application  of  at  least  RACT  in 
nonattainment  areas.  RACT  is  defined 
by  USEPA  as  the  "lowest  emission  limit 
that  a  particular  source  is  capable  of 
meeting  by  the  application  of  control 
technology  that  is  reasonably  available 
considering  technology  and  economic 
feasibility"  (emphasis  added).  The 
standard  in  the  rule  would  allow 
Commission  approval  of  less  of  the 
control  efficiency  achieved  by  the 
technology.  Rule  336.1373  contains  no 
emission  limit  or  range  of  acceptable 
emission  limits  but  merely  creates  a 
regulatory  framework  for  establishing 
emissions  limits  through  Commission 
approval  of  control  programs. 

(2)  USEPA  does  not  agree  with  this 
comment.  In  the  July  9. 1984,  letter. 
Region  V  indicated  to  Michigan  that  the 
best  guide  to  determining  RACT  was  the 
definition  of  RACT  itself.  The  definition 
cited  is  the  Agency's  operative 
definition  of  RACT  as  set  forth  in  the 
memorandum  from  Roger  Strelow,  dated 
December  9, 1976  (referenced  at  45  FR 
59198;  September  8, 1980). 

The  July  9, 1984,  letter  did  not  sUte 
that  a  procedural  rule  like  that 
submitted  by  Michigan  would  satisfy  the 
RACT  requirement. 

(3)  It  is  true  that  Rule  336.1373  is  not 
identical  to  Illinois  Rule  203(f)  Working 
with  Rule  203(f)  as  a  model,  Michigan 
revised  it  in  several  respects  that 
generally  had  a  clarifying  and  tightening 
effect.  (This  is  not  the  case  with  regard 
to  the  property-line  opacity  limit  which 
is  zero  percent  in  the  Illinois  rule,  but 
five  percent  in  Rule  336.1373.  However, 
USEPA  continues  to  view  this  property- 
line  limit  in  both  cases  as  essentially 
uneforceable.)  Despite  these  revisions, 
USEPA  continues  to  believe  that  Rule 
336.1373,  as  submitted,  will  not  ensure 
that  RACT  will  be  required  as  necessary 
for  Part  D  purposes.  USEPA's  reasoning 
has  already  been  presented  above.  In 
addition,  USEPA  continues  to  believe 
that  the  failure  of  the  Illinois  rule  to 
obtain  RACT-level  permits  and  control 
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plans,  as  discussed  in  USEPA's 
technical  support  document  of  April  25. 
1985.  is  relevant  to  Michigan's  Rule 
336.1373.  since  the  latter  rule  continues 
to  allow  wide  discretion  by  the 
Commission  in  determining  acceptable 
control  program  content.  In  fact, 
33ai373(2J(a)(vi)(AHG)  which  specify 
the  items  to  be  included  in  an  operating 
program  "at  a  minimum",  were  not 
revised  from  the  Illinois  rule  model. 
Programs  approved  under  the  Illinois 
rule  were  characterized  by  vague  and 
unenforceable  requirements  such  as 
road  sweeping,  or  dust  suppressant 
application  "as  necessary." 

F.  Comment:  Disapproval  would  be 
contrary  to  the  Clean  Air  Act  mandate 
(and  case  law)  which  gives  the  State  the 
primary  responsibility  for  determining 
and  enforcing  RACT.  Lacking  more 
detailed  guidance  from  USEPA  as  to 
RACT,  and  recognizing  the  importance 
of  source-specific  factors.  KBchigan's 
rule  is  entirely  reasonable  and 
appropriate. 

Response:  USEPA  agrees  that  the 
burden  of  determining  RACT  falls  first 
upon  the  State.  The  Federal  role  is  one 
of  review  and  concurrence  through  the 
SIP  process.  Michigan  cannot  be  said  to 
have  made  a  detennination(s)  of  RACT 
for  the  furtive  dust  soiut^es  in  TSP  non- 
attainraent  areas,  by  adopting  basically 
a  regulatory  frameworic  for  the  submittal 
and  review  of  control  programs,  and  a 
test  not  ensuring  RACT  (as  discussed 
above)  for  the  determination  of  RACT 
approvability  of  those  programs.  The 
Clean  Air  Act  places  the  (hity  on  the 
State  to  establish  enforceable  RACT- 
based  emission  limitations  as  part  of  the 
approved  SIP. 

VSEPA  agrees  that  source-specific 
factors  are  important  in  the 
determination  of  RACT.  In  fact  the 
Agency's  definition  of  RACT 
emphasizes  the  case-by-case  nature  of 
this  determination  by  the  words,  "that  a 
particular  source  is  capable  of  meeting 
.  .  ."  (emphasis  added).  Ne\'ertheiess, 
USEPA  cannot  approve  as  RACT  only  a 
rule/plan  to  get  control  programs  unless 
the  required  content  of  diose  programs 
is  sufficiently  well  specified  so  as  to 
insiuv  RACT  on  each  source. 

G.  Comment  Disapproval  would  be 
arbitrary  and  capricious  tiecause  it 
would  be  a  complete  reversal,  without 
adequate  rationale,  of  U^PA's  position 
in  ai^roving  and  defending  the  Ulinois 
rule. 

Response:  USEPA  addressed  this 
comment  in  its  testimony  before  the 
Commission  on  January  15. 1985.  As 
stated  above,  USEPA  does  not  believe 
that  the  revisions  made  to  the  Illinois 
rule  model  in  the  development  of  Rule 
336.1373  are  sufficient  to  ensure  that  the 


tj-pe  of  vague  and  iess-than-RACT 
control  programs  that  resulted  in  Illinois 
will  not  result  in  Michigan. 

H.  Comment:  USEPA's  disapproval 
would  be  arbitrary  and  capricious 
because  insu^icient  technical  data  exist 
to  develop  a  source-category-specific 
rule  that  sets  forth  detailed  but  generic 
RACT  requirements. 

Response:  USEPA  does  not  agree  with 
this  comment  While  the  Agency  agrees 
that  data  on  the  effectiveness  of  control 
techniques  for  non-process  fugitive  dust 
sources  is  not  abundant  it  believes  the 
existing  data  to  be  adequate  to 
determine  RACT.  USEPA  notes  that  the 
bibhography  attadied  to  MDNR's 
comment  letter  which  the  letter  says  (p. 
2]  was  the  result  of  "a  literature  search 
of  all  a\'ailable  documents  and  studies 
performed  on  fugitive  dust  control" 
conspicuously  lacks  a  number  of 
published  reports  that  a  comprehensive 
literatiue  search  would  have  included, 
such  as  the  following: 

Iron  and  Steel  Plant  Open  Source 
Fugitive  Emission  Control  Evaluation 
and  Report.  Midwest  Research  Institutes 
for  U.S.  Environmental  Protection 
Agency,  August  31. 1983. 

Extended  Evaluation  of  Unpaved 
Road  Dust  Suppressants  in  the  Iron  and 
Steel  Industry.  Final  Report.  Midwest 
Research  institute  for  USQ>A.  October 
7.1983, 

Cost  Estiwates  for  Selected  Fugitive 
Dust  Controls  Applied  to  Unpaved  and 
Paved  Roads  in  Iron  and  Steel  Plants. 
Final  Report  Midwest  Research 
Institutes  for  USEPA,  April  28, 1984. 

Determination  of  the  Decay  in  Control 
Efficiency  of  Chemical  Dust 
Suppressants  on  Unpaved  Roads. 
Cusino,  Muleski,  Cowherd.  Paper  given 
at  Symposium  on  Iron  and  Steel 
Pollution  Abatement  Technology, 
Pittsburgh.  PA.  November  1982. 

I.  Comment-  USEPA's  requirement 
that  all  individual  fugitive  dust  control 
programs  be  submitted  as  source- 
specific  SIP  revisions  is  redundant  and 
demeaning  of  the  State's  errors. 

Response:  Given  USEPA's 
responsibilities  under  the  Clean  Air  Act 
and  its  determination,  as  stated 
previously,  that  Rule  338.1373  does  not 
ensiu*  RACT,  the  Agency  has  no  choice 
but  to  disapprove  the  rule  for  not 
meeting  the  requirements  of  Part  D. 
USEPA  is  not  prescribing  any  particular 
approach  for  the  State  to  meet  Part  D 
requirements.  The  State  may  want  to 
submit  all  the  individual  control 
programs  for  sources  in  nonattainment 
areas  as  source-specific  SIP  revisions. 

Alternatively,  die  State  may  want  to 
develop  a  new  regulation  that  does  not 
call  for  the  development  of  individual 
programs. 


USEPA's  review  cannot  be  considered 
redundant  since,  as  already  pointed  out. 
the  "test"  of  acceptability  in  the  State 
rule  is  not  the  same  test  that  USEPA 
would  use  for  re\'iew.  USEPA  would  use 
its  definition  of  RACT  (Strelow  memo). 

).  Comment  According  to  MDNR. 
certain  exemptions  and  other  provisions 
of  Rule  336.1371  about  which  USEPA 
expressed  concern  (in  its  TSD  of  April 
25. 1985)  are  not  problems  of  any 
substance: 

(1)  USEPA  expressed  concern  that  the 
requirements  for  a  facility  which 
submits  an  unacceptable  program,  or  a 
program  which  is  disappro\'ed  by  tbe 
Commission,  are  not  defined.  This 
concern  is  unfounded  because  the 
owner/operator  is  required  by  338.1373 
(2}(a)(vi)  to  submit  within  90  days  a 
program  which  contains  all  the 
necessary  elements  to  fully  comply  with 
the  rule.  If  he  fails  to  do  so.  the  source  is 
in  noncompliance  and  can  be  subject  to 
enforcement  action. 

(2)  USEPA's  concern  about  the  grain 
handling  and  grain  drying  exemption  is 
unfounded  because  there  is  only  one 
grain  handling/drjing  source  in  the 
primary  nonattainment  area,  and  its 
operations  which  might  generate  fugitive 
dust  emissions  are  fully  enclosed. 

(3)  USEPA's  concern  about  the 
exemption  provided  by  336.1373(2)(a)(ii) 
relating  to  storage  piles  is  unfounded 
because,  based  on  modeling  results, 
MDNR  believes  that  all  storage  piles  in 
the  primary  nonattainment  area  have 
ambient  impacts.  For  this  reason,  the 
exemption  could  not  be  utilized. 

(4)  USEPA's  concern  that  the 
property-line  opacity  limit  is 
unenforceable  is  irrelevant  because  all 
fugitive  dust  sources  subject  to  this  limit 
will  be  subject  to  the  specific 
requirements  of  a  source  control  plan. 
The  opacity  limit  is  not  a  critical 
element  in  obtaining  RACT  level 
control. 

(5)  USEPA's  concern  about  the  50  tpy 
applicability  cut-off  for  storage  piles  is 
not  appropriate  because  USEPA  has 
already  approved  a  less  restrictive 
exemption  in  Illinois. 

(6)  USEPA's  concern  about  certain 
language  of  the  rule  such  as  "on  a 
regular  basis"  and  "as  needed"  is 
unfounded  because  338.1373(2)(a)(vi) 
requires  the  kind  of  specific  information 
on  dust  suppressant  application,  etc.,  to 
be  submitted  as  a  part  of  the  program 
submittal. 

Response:  USEPA's  responses  are  as 
follows: 

(1)  USEPA  continues  to  beUeve  that 
the  Rule  338.1373  is  unclear  in  this 
respect  It  is  not  clear  if  an  owner/ 
operator  whose  program  is  disapproved 
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by  the  Commission  has  an  additional  90 
days  for  submittal  of  a  revised  program, 
or  has  only  the  remainder  of  the  first  90- 
day  period. 

(2)  The  information  supplied  by  the 
commentor.  MDNR,  alleviates  USEPA's 
concern  but  does  not  eliminate  it,  since 
legally  enforceable  requirements  to 
ensure  maintenance  of  this  source- 
specific  RACT-level  control  would  still 
be  missing. 

(3)  USEPA  accepts  MDNR's  judgment 
regarding  the  ambient  impact  of  fugitive 
emissions  from  storage  piles  and  notes 
that  it  reinforces  the  justification  for 
RACT  control.  Given  MDNR's  position 
on  this  exemption,  USEPA  questions 
why  the  exemption  should  be  retained 
at  all.  USEPA  continues  to  believe  that, 
because  the  criteria  necessary  to 
determine  its  vaHd  application  in  a 
specific  case  are  lacking,  the  exemption 
is  open  to  abuse. 

(4)  USEPA  continues  to  believe  that 
the  property-line  opacity  limit  is 
unenforceable  for  the  reasons  cited  in 
tlie  TSD  of  April  25. 1985.  The 
commentor  (MDNR)  appears  to  be 
saying  that  the  property-line  opacity 
limit  is  not  a  feature  of  the  rule  that  can 
be  depended  upon  to  obtain  any  control 
beyond  that  agreed  to  in  the  source- 
specific  control  program.  USEPA  would 
agree  with  this  evaluation. 

(3)  In  the  Illinois  case,  the  State  made 
a  demonstration  that  very  few  storage 
piles,  when  aggregated  by  material  type, 
have  potential  emissions  less  than  50 
tpy,  USEPA  realizes  now  that  it  erred  in 
approving  this  exemption  in  the  Illinois 
rule,  because  the  analysis  artifically 
aggregated  piles  that  were,  in  fact, 
separate.  Therefore,  the  analysis  did  not 
accurately  reflect  the  real  impact  of  the 
exemption. 

The  exemption  in  Rule  336.1373  is 
more  restrictive  due  to  the  added 
language:  and  "where  such  piles  are 
located  within  a  facility  with  kpotential 
particulate  emissions  from  all  sources 
exceeding  100  tons  per  year .  .  .", 
USEPA  continues  to  believe,  however, 
that  technical  support  justifying  it 
should  be  provided. 

(6)  USEPA's  determination  that  Rule 
336.1373  would  not  necessarily  ensure 
the  implementation  of  RACT  through  the 
control  (i.e.,  operating]  programs  it 
requires  has  been  explained  previously 
in  this  document. 

L.  Comment:  Commentors  claimed 
that  the  proposed  action  wa? 
inconsistent  with  Appendix  B  to  40  CFR 
Part  50. 

Response:  This  is  incorrect.  Appendix 
B  is  simply  a  list  of  some  available 
control  techniques: 


2.2 ..  .  Reasonable  precautions  can  be 
taken  to  prevent  particulate  matter  from 
becoming  airborne.  Some  of  these 
reasonable  precautions  include  .  .  . 

Appendix  B  does  not  show  that  the 
Michigan  rules  meet  the  RACT 
requirement  in  Section  172(b)(3). 

L.  Comment-  Commentors  argued  that 
it  would  be  unlawful  for  the 
Administrator  to  find  that  the  Michigan 
rules  do  not  constitute  RACT.  when  he 
had  found  that  similar  rules  in  Illinois 
and  Wisconsin  did  constitute  RACT. 

Response:  This  is  incorrect.  The 
Administrator  should  make  this  decision 
on  its  merits.  The  Administrator  is  not 
bound  to  follow  the  same  approach  he 
used  in  an  earUer  decision,  if  he  finds 
that  approach  was  inappropriate.  'The 
Administrator  is  expected  to  treat 
experience  not  as  a  jailor,  but  as  a 
teacher."  Shawmut  Association  v.  SEC, 
146  F.2d  791.  796-97  (Ist  Cir.  1945).  See 
NRLB  v./.  Weingarten.  Inc.  420  U.S. 
251,  264-68  (1975). 

The  Administrator  is  not  singling  out 
Michigan  for  special  harsh  treatment,  as 
the  conunenters  imply.  He  is  currently 
applying  his  view  of  the  law  uniformly. 
On  October  11, 1984,  USEPA  proposed 
to  disapprove  Indiana's  industrial 
fugitive  dust  regulation.  325  LAC  6-5, 
because  the  regulation  does  not  meet 
Part  D  requirements  (see  49  FR  39869). 

Similarly,  in  1983  USEPA  advised 
Ohio  that  its  rule  OAC  3745-17-08  could 
not  be  approved  as  meeting  Part  D 
requirements  with  respect  to  industrial 
fugitive  dust  sources  without 
commitments  to  extensive  changes  in 
the  implementation  of  the  rule  (letter  to 
Ohio  EPA  from  USEPA  dated  October 
26. 1983.)  Consequendy,  Ohio  has 
proposed  revisions  to  the  rule  aimed  at 
satisfying  the  requirements  of  Part  D. 

M.  Comment:  Commentors  objected 
that  it  would  be  unreasonable,  or  even 
impossible,  for  Michigan  to  adopt  rules 
establishing  RACT  for  broad  categories 
of  sources,  and  that  the  Administrator, 
therefore,  must  approve  the  Michigan 
rules. 

Response:  This  is  incorrect.  The 
Administrator  did  not  state  that  any 
Michigan  rules  establishing  RACT  must 
do  so  by  categories,  broad  or  otherwise. 
The  Administrator  simply  proposed  that 
the  current  rules  carmot  be  said  to 
constitute  RACT. 

N.  Comment:  Commentors  objected 
that  the  Administrator  improperly 
proposed  to  require  Michigan  to  submit 
future  control  programs  for  sources  in 
attainment  areas  as  plan  revisions. 

Response:  This  is  incorrect.  The 
Administrator  did  not  propose  to  require 
Michigan  to  submit  such  programs.  He 
simply  noted  that  such  programs  would 


not  be  part  of  the  federally-approved 
plan  unless  Michigan  submitted  them, 
and  the  Administrator  approved  them  as 
such.  (50  FR  23030,  col.  1). 

O.  Comment-  Commentors  objected 
that  the  Administrator's  proposed  action 
would  be  inconsistent  with  Citizens  for 
a  Better  Environment  v.  USEPA,  649 
F.2d  522  (7th  Cir.  1983)  ["CBF']. 

Response:  This  is  incorrect.  C8£*did 
not  consider  whether  rales  like 
Michigan's  meet  the  RACT  requirement 
Rather,  it  considered  whether  the  Illinois 
rules  were  enforceable,  and  required 
control  as  expeditiously  as  practicable. 

P.  Comment:  Commenters  objected 
that  the  new  source  restrictions  in 
section  110(a)(2)(I)  of  the  Act  should  not 
be  in  effect  immediately  upon  the 
Administrator's  final  action. 

Response:  This  is  incorrect.  Section 
110(a)(2)(I)  provides  that  every  plan 
must  include  certain  restrictions  on  new 
sources  'hmless  .  .  .  such  plan  meets  the 
requirements  of  Part  D  of  this 
subchapter  (relating  to  nonattainment)". 
This  requirement  is  implemented  by  40 
CFR  52.24(a),  a  regulation  inserted  into 
the  plans  of  all  States,  including 
Michigan.  If  USEPA  has  determined  that 
the  Michigan  plan  does  not  meet  the 
Part  D  requirement  for  RACT  in 
nonattainment  areas,  the  new  source 
restrictions  of  Section  110{a)(2](I)  will, 
therefore,  apply  as  a  matter  of  Law. 

Agency  policy  is  not  to  the  contrary. 
The  commentors  refer  to  the  Agency's 
policy  for  States  that  do  have  plans 
meeting  Part  D  (48  FR  50686,  50690  coL 
3—50691  coL  1;  November  2.  1983. 

("Failure  to  Attain  by  December  31, 
1982");  50  FR  13130. 13134-13135;  April  2, 
1965.)  Some  such  areas  will  receive 
notices  of  deficiency  and  will  be 
required  to  revise  their  plans.  But  none 
of  this  affects  the  application  of  section 
110(a)(2)(I)  to  plans  that  do  not  meet 
PartD. 

Q.  Comment:  Commentors  objected 
that  the  Administrator's  proposed  action 
would  be  inconsistent  with  Bethlehem 
Steel  Corporation  v.  Gorsuch,  742  F.2d 
1028  (7di  cir.  1984). 

Response:  This  is  incorrect.  The 
Administrator  proposed  to  approve  the 
Michigan  rules  in  their  entirety.  The 
Administrator  also  proposed  that 
inclusion  of  the  rules  in  the  plan  will  be 
insufficient  to  meet  the  RACT 
requirement.  Section  110  does  not  forbid 
the  Administrator  to  approve  a  State's 
revision  of  its  plan  simply  because 
further  revision  is  still  needed. 
Bethlehem  does  not  suggest  otherwise. 

R.  Comment-  Commentors  objected 
that  the  Administrator  had  not  complied 
with  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq. 
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Response.  This  is  incorrect.  The  Act 
requires  that  the  Administrator  analyze 
certain  issues.  5  U.S.C.  603(b),  (c).  604(a). 
Section  605(a)  provides  that  "any 
Federal  Agency  may  perform  the 
analyses  required  by  Sections  .  .  .  603 
and  604  of  this  title  in  conjunction  with 
or  as  a  part  of  «ny  other .  .  .  analysis 
required  by  any  other  law. .  .  ."  All  of 
the  analysis  required  by  the  Act  was 
performed  as  part  of  the  rulemaking  and 
contained  in  either  the  rulemaking 
notices  or  the  docket.  It  should  be  noted 
that  the  Administrator's  proposed 
actions  are  limited  to  approving  the 
Michigan  rules,  and  finding  that  the  plan 
does  not  meet  the  RACT  requirement. 
Since  these  actions  are  limited,  and  are 
required  by  law,  the  analysis  required 
by  the  Act  is  quite  limited.  For  example, 
the  Administrator  proposes  to  impose  no 
compliance  requirements  under  section 
603(b)(4);  he  is  merely  approving  State 
requirements  (See  46  PR  8709;  (January 
27, 1981).  No  alternatives  under  section 
603(c]  and  604(a)(3)  are  legally 
available. 

S.  Comment-  Conunenters  objected 
that  the  Administrator  was  required  to 
prepare  and  consider  a  regulatory 
impact  analysis  under  Executive  Order 
12291, 46  FR 13493  (February  19. 1981). 

Response:  This  is  incorrect.  Section  3 
of  that  Order  requires  such  an  analysis 
only  for  major  niles.  This  action  is  not  a 
major  rule.  (See  50  FR  23030,  col.  3). 
Conunenters  provided  no  evidence  for 
their  argument  that  the  impacts  of  the 
action  are  so  great  as  to  make  it  a  major 
rule.  It  should  also  be  noted  that  to  the 
extent  the  Administrator's  action  is 
required  as  a  matter  of  law,  any 
regulatory  impact  analysis  would  have 
no  bearing  on  the  outcome. 

USEPA  has  reviewed  all  comments 
related  to  the  Michigan  fugitive  dust 
regulations  with  respect  to  its  December 
2. 1983,  and  May  30, 1985,  rulemaking 
actions.  USEPA  has  concluded  that  the 
Michigan  particulate  regiilations 
submitted  on  April  25, 1985,  are 
inadequate  to  ensure  that  enforceable 
RACT-based  fugitive  emissions  control 
requirements  will  be  imposed  on 
sources  of  fugitive  emissions  in 
Michigan's  TSP  nonattainment  areas. 

Today's  Action 

USEPA  is  today  disapproving  the 
Michigan  TSP  SIP  because  it  lacks 
control  requirements  reflecting  RACT 
Part  D  for  TSP  fugitive  emissions 
sources  in  nonattainment  areas,  in 
violation  of  the  requirements  of  section 
172(b)  of  the  Clean  Air  Act.  The  SIP  is. 
therefore,  deficient,  pursuant  to  section 
110(a)(2)(H)  of  the  Clean  Air  Act 
Today's  action  causes  the  new  source 
restrictions  in  section  110(a)(2)(I)  of  the 


Clean  Air  Act  to  apply  in  the  Michigan 
primary  TSP  nonattainment  areas  (see 
40  CFR  52.24a.) 

This  action  also  withdraws  USEPA's 
November  15, 1982,  approval  (47  FR 
51398)  and  disapproves  Michigan's 
Rules  336.1371-336.1372  as  a  revision  to 
its  TSP  SIP,  insofar  as  they  apply  to 
nonattainment  areas. 

This  action  incorporates  into  the 
Michigan  SIP.  the  amended  R336.1371 
submitted  by  Michigan  on  April  25, 1985, 
to  replace  the  existing  R336.1371,  on  the 
basis  that  amended  R336.1371  provides 
a  framework  for  the  development  of 
fugitive  dust  control  programs  in 
attainment  areas.  Michigan's  existing 
Rule  336.1372  remains  incorporated  into 
the  State's  TSP  SIP,  insofar  as  it  applies 
to  sources  in  TSP  attainment  areas. 

USEPA  incorporates  into  the  Michigan 
SIP,  new  Rule  336.1373  because  it 
provides  a  framework  for  the 
development  of  fugitive  dust  control 
programs  in  nonattaiiunent  areas  that 
lacks  control  requirements,  reflecting 
RACT  for  the  TSP  fugitive  dust  sources 
in  nonattaiiunent  areas  in  violation  or 
the  requirements  of  section  172(b)  of 
Part  D  of  the  CAA 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  or  Appeals  for  the 
appropriate  circuit  by  60  days  from  the 
date  this  notice  appears  in  the  Federal 
Register.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)]. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
dioxide.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  of  Michigan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

Dated:  August  1. 1985. 
Lee  M.  ThomaB, 

Administrator 

PART  52— [AMENDED] 

Part  52  of  Chapter  I.  Tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  X— MIctiigan 

The  authority  citation  for  Part  52 
continues  to  read  as  follows:  ^ 


Authority:  42  U.S.C.  7401-7642. 

1.  Section  52.1170,  is  amended  by 
adding  paragraph  (c)(79)  to  read  as 
follows: 

S  52.1170    Ictentiflcation  Of  plan. 


(c)  •  *  * 

(79)  On  December  2, 1983,  USEPA 
proposed  to  withdraw  its  approval  of 
Michigan's  fugitive  dust  regulations.  On 
April  25, 1985.  the  State  of  Michigan 
submitted  revised  Rule  336.1371,  existing 
Rule  336.1372.  and  new  Rule  336.1373. 
However,  they  did  not  meet  the 
requirements  of  Part  D  of  section  172(b); 
and  USEPA,  therefore,  withdrew  its 
approval  of  these  submittals, 
disapproved  these  submittals,  and 
instituted  new  source  restrictions  for 
major  sources  in  the  Michigan  primary 
Total  Suspended  Particulate  (TSP) 
nonattainment  areas  on  [insert  date  of 
publication].  USEPA  incorporates 
revised  Rule  336.1371  and  newly 
submitted  Rule  336.1373  into  the 
Michigan  State  Implementation  Plan 
because  they  provide  a  framework  for 
the  development  of  fugitive  dust  control 
programs  at  the  State  level  in  Michigan. 
USEPA  retains  Rule  336.1372,  which  is 
already  incorporated  into  the  Michigan 
SIP,  insofar  as  it  applies  to  soiuces  in 
TSP  attainment  areas.  This  paragraph 
supercedes  Paragraph  (C)(61)  of  this 
section. 

(i)  Incorporation  by  reference. 

(A)  Michigan  Department  of  Natural 
Resources  Rules  336.1371  and  336.1373 
(Fugitive  Dust  Regulations),  as  adopted 
on  April  23, 1985. 

2.  Section  52.1173  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  52. 1 1 73    Control  strategy:  Particulates. 

(a)  Part  D — Disapproval.  The 
following  specific  revisions  to  the 
Michigan  Plan  are  disapproved: 

(1)  Rule  336.1331,  Table  31,  Item  C: 
Emission  limits  for  Open  Hearth 
Furnaces.  Basic  Oxygen  Furnaces, 
Electric  Arc  Furnaces,  Sintering  Plants, 
Blast  Furnaces,  Heating  and  Reheating 
Furnaces. 

(2)  Rules  336.1371  (Fugitive  dust 
control  programs  other  than  areas  listed 
in  table  36.).  336.1372  (Fugitive  dust 
control  programs;  required  activities; 
typical  control  methods.)  and  336.1373 
(Fugitive  dust  control  programs;  areas 
listed  in  table  36.)  for  control  of 
industrial  fugitive  particulate  emissions 
soiuces. 

|FR  Doc.  85-19742  Filed  8-19-85  8:45  am) 
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40  CFR  Parts  261  and  266 

lSWH-FRL-2S83-«] 

Hazardous  Waste  Management 
System;  Definition  of  SoM  Waste; 
Technical  Corrections 

AGENCY:  Environmental  Protection 
Agency. 

action:  Technical  Corrections  to  the 
Definition  of  Solid  Waste  Final 
Rulemaking. 

summary:  On  January  4, 1985,  EPA 
promulgated  a  final  rule  which  dealt 
with  the  question  of  which  materials 
being  recycled  (or  held  for  recycling)  are 
solid  and  hazardous  wastes.  This  rule 
also  provided  general  and  specific 
standards  for  various  types  of 
hazardous  waste  recycling  activities. 
EPA  issued  technical  corrections  to  this 
rule  on  April  11, 1965.  Since  that  time, 
EPA  has  identified  several  other 
provisions  that  require  technical 
correction  or  clarification.  This  notice 
makes  these  changes  and  modifies  the 
previous  publication  accordingly. 
EFFECTtVE  DATE:  These  corrections 
become  effective  on  August  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free,  at  (800)  424- 
9346  or  at  (202)  382-3000.  For  technical 
information  contact  Matthew  A.  Straus, 
Office  of  Solid  Waste  [WH-562BJ.  U.S. 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington,  D.C.  20460,  (202) 
475-8551. 

SUPPLEMENTARY  INFORMATION: 

I.  Technical  Corrections  to  Rule 

A.  Interim  Exemption  for  Hazardous 
Waste-Derived  Fuels  Produced  From 
Wastes  From  Petroleum  Refining, 
Production,  or  Transportation 

On  January  4, 1985,  EPA  amended  its 
existing  definition  of  solid  waste.  50  FR 
614.  This  rulemaking  defined  which 
materials  being  recycled  (or  held  for 
recycling)  are  solid  wastes.  EPA 
promulgated  certain  technical 
amendments  to  these  rules  on  April  11, 
1985.  50  FR  14216.  One  of  these 
corrections  concerned  the  regulatory 
status  of  hazardous  waste-derived  fuels 
produced  from  oil-bearing  hazardous 
wastes  from  petroleum  refining, 
production,  and  transportation.  The 
technical  amendment  clarified  that  such 
fuels  are  presently  exempt  from 
regulation,  pending  a  substantive 
decision  as  to  whether  regulation  is 
necessary  to  protect  human  health  and 
the  environment.  See  50  FR  14218;  see 
also  50  FR  26389,  June  28, 1985,  likewise 
stating  that  such  hiels  are  presently 
exempt  from  regulation. 


There  is  a  drafting  error  in  the  April 
11  technical  rule,  however,  in  that  die 
interim  exemption  was  placed  in 
i  286.30  of  die  regulations.  This 
provision  applies  to  hazardous  waste 
fuels  burned  in  boilers  or  industrial 
furnaces;  thus,  the  interim  exemption 
would  appear  to  apply  only  when  the 
hazardous  waste-derived  fuel  from 
petroleum  refining  is  to  be  burned  in 
these  types  of  devices.  But  fuels  can  be 
burned  in  other  devices — in  certain 
space  heaters  or  engines  not  of  integral 
design,  for  example — and  the  Agency 
intended  that  these  hazardous  waste- 
derived  fuels  be  exempt  without  regard 
for  the  type  of  unit  in  which  they  are 
burned.  We  consequently  are  placing 
the  interim  exemption  in  {  261.6(a)(3). 
which  provision  exempts  recyclable 
materials  from  regulation.  These 
particular  hazardous  waste  fuels  thus 
are  presently  exempt  from  regulation 
without  regard  for  the  nature  of  the 
device  in  which  they  are  burned. 

This  exemption  is  also  applicable  to 
oil  reclaimed  from  pefroleum  reding 
hazardous  wastes  prior  to  insertion  or 
reinsertion  into  the  petroleum  refining 
process  (and,  as  already  stated  in  the 
preceding  paragraph,  to  fuels  resulting 
from  refining  of  the  reclaimed  oil).  Such 
reclaimed  oil,  i.e.,  oil  reclaimed  from 
petroleum  refining  hazardous  waste,  is 
not  presently  subject  to  regulation.  This 
leaves  in  place  the  regulatory  scheme  of 
the  May  19, 1980  rules,  whereby  such 
reclaimed  oils  are  exempt  from 
regulation.  See  50  FR  647/3.  The  Agency 
is  determining  if  and  bow  to  regulate 
such  reclaimed  oil  as  part  of  the 
rulemaking  on  hazardous  waste  fuels 
proposed  on  January  11, 1965.  See  50  PR 
1684. 

There  are  two  further  points  of 
clarification.  As  drafted  in  the  April  11 
notice,  the  interim  exemption  applied  to 
all  fuels  exempt  from  the  labeling 
requirements  of  RCRA  section  3004(r). 
Section  3004(r)  applies  to  hazardous 
waste-derived  fuels  produced  from,  or 
otherwise  containing,  oil-bearing 
hazardous  wastes  from  petroleum 
refining,  production,  and  fransportation 
that  are  reinfroduced  into  particular 
parts  of  the  pefroleum  refining  (H-ocess. 
Questions  have  been  raised  about  the 
precise  scope  of  seme  of  the  terms  in 
section  3004(r).  On  reflection,  EPA  does 
not  believe  it  necessary  to  refer  to 
section  3004(r)  to  express  its  intent  to 
provide  an  interim  exemption. 
Consequently,  we  are  revising  the 
interim  exemption  to  refer  to  fuels  from 
petroleum  refining  that  include  as 
ingredients  (i.e..  that  are  produced  from 
or  otherwise  contain)  oil-bearing 
hazardous  wastes  from  normal 
petroleum  refining,  production,  or 


fransportation  practices.  We  note  that 
these  hazardous  wastes  can  be 
generated  off-site,  and  the  resulting  fuels 
are  covered  by  the  interim  exemption. 
(Cf.  section  3004(r)(3)  which  also  is  not 
limited  to  wastes  generated  on-site.)  We 
also  note,  as  we  did  on  April  11  (50  FR 
at  14218/2),  that  these  wastes  must  be 
indigenous  to  the  petroleum  refining, 
production,  or  transportation  process, 
and  so  would  not  include  such  wastes 
as  spent  pesticides. 

Second,  certain  persons  have  raised 
the  question  of  whether  there  is  any 
regulatory  distinction  between  fuels 
"produced  from"  hazardous  waste  and 
those  "containing"  hazardous  waste,  as 
these  terms  are  used  in  amended  40  CFR 
2ei.2(c){2)  (B)  and  (C).  The  Agency 
intends  no  such  distinction.  Nor  did  the 
Congress.  See  RCRA  amended  section 
3004(q),  noting  that  hazardous  waste 
fuels  are  those  produced  from  hazardous 
waste,  or  that  "otherwise  contai(n)'' 
hazardous  waste  (emphasis  added). 
Fuels  produced  from  hazardous  waste 
thus  are  a  subset  of  the  class  of  fuels 
containing  hazardous  waste.  EPA's 
amended  definition  of  secondary 
materials  that  are  wastes  when  burned 
for  energy  recovery  is  coextensive  with 
this  statutory  provision.  50  FR  630 
(January  4, 1985).  The  Agency  also 
stated  repeatedly  in  the  preamble  to  the 
amended  definition  of  solid  waste  that  it 
claimed  authority  over  all  hazardous 
waste-derived  fuels,  without  regard  for 
how  they  are  generated.  Thus,  EPA 
indicated  that  any  fuels  that  "include 
hazardous  wastes  as  ingredients"  are 
themselves  wastes;  that  any  fuels 
"derived  fitim  these  [hazardous)  wastes 
[are]  defined  as  solid  wastes";  and  that 
when  hazardous  wastes  are 
"incorporated  into  fuels  .  .  .  fuels 
containing  these  wastes  .  .  .  remain  . 
solid  wastes."  50  FR  at  625  n.12.  629/2, 
and  636/1.  ConsequenUy,  when  a  person 
uses  a  hazardous  waste  as  a  component 
in  the  fuel  process,  the  output  of  die 
process  is  defined  as  a  waste  (assuming 
listed  v^astes  are  involved,  or  that  the 
waste-derived  fuel  exhibits  a  hazardous 
waste  characteristic).  (The  question  of  if 
and  how  to  regulate  such  wastes 
remains  for  future  rulemakings.) 

The  Agency  also  notes  that  these 
same  principles  apply  with  respect  to 
waste-derived  products  that  are  used  in 
a  manner  constituting  disposal — they 
are  wastes  when  a  hazardous  waste  is 
used  as  a  component  of  the  process  that 
produces  them.  See,  e.g.,  50  FR  627-628 
(rejecting  a  standard  based  on  simple 
mixing)  and  amended  §  266.20(b)  (EPA 
has  jurisdiction  over  hazardous  waste- 
derived  products  even  where 
incorporated  wastes  have  been 
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chemically  reacted  and  are  not 
separable  by  physical  means). 

In  order  to  eliminate  any  possible 
uncertainty  on  this  point,  however,  the 
Agency  has  decided  to  revise  the 
language  of  §  261.2(c)(1)  (use 
constituting  disposal)  and  (c)(2)  (burning 
for  energy  recovery)  to  recite  the 
language  from  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
Thus,  (a)  hazardous  secondary  materials 
used  to  produce  a  fuel  or  used  to 
produce  a  material  that  is  applied  to  the 
land  are  deHned  as  wastes:  and  (b) 
hazardous  secondary  materials 
otherwise  contained  in  such  waste- 
derived  products  are  deflned  as  wastes. 
In  both  cases,  the  waste-derived  product 
is  defined  as  a  waste  (assuming  it  too  is 
hazardous  as  provided  in  §  261.3)  and  is 
potentially  subject  to  regulation  under 
Subtitle  C  of  RCRA. 

B.  Interim  Exemption  for  Hazardous 
Waste-Derived  Fuels  From  Iron  and 
Steel  Production 

On  April  11. 1985.  EPA  also  clarined 
that  hazardous  waste-derived  coke  from 
the  iron  and  steel  industry  is  not  subject 
to  regulation  when  the  only  hazardous 
wastes  used  in  the  coke-making  process 
and  from  iron  and  steel  production.  This 
interim  exemption  was  also  placed  in 
9  266.30(b)  and  so  is  limited  by  the  type 
of  unit  in  which  the  waste-derived  coke 
is  burned.  To  avoid  any  unintended 
limitation  on  the  scope  of  this  interim 
exemption,  we  are  now  placing  it  in 
9  261.6(a)(3). 

C.  Regulation  of  the  Process  of 
Recycling 

EPA  stated  in  the  preamble  to  the 
final  rule  that  EPA  does  not  presently 
regulate  the  actual  process  of  recycling 
(with  the  exception  of  certain  uses 
constituting  disposal),  only  the  storage, 
transport,  and  generation  that  precedes 
it.  50  FR  642/1.  The  Agency  included  this 
thought  in  §5  261.6(c)(2)  and  266.35  of 
the  regulations,  but  forgot  to  include  it  in 
9  261.6(c)(1).  We  consequently  are 
amending  9  261.6(c)(1)  to  state  that  the 
enumerated  requirements  only  apply  to 
recyclable  materials  stored  before  they 
are  recycled. 

D.  Correction  to  Subpart  G  of  Part  266 

Subpart  C  of  Part  266  contains  rules 
for  spent  lead-acid  batteries  being 
reclaimed.  Due  to  a  typographical  error, 
this  provision  was  misnumbered  as 
"9  266.30".  The  correct  numbering  is 
9  266.80.  Today's  notice  corrects  this 
error. 


£.  Clarification  of  Part  A  Permit 
Requirements 

In  the  April  11. 1985  notice,  EPA 
indicated  diat  facilities  located  in  States 
which  do  not  have  finally  authorized  or 
interim  authorized  permit  programs 
need  to  submit  new  or  amended  Part  A 
permit  applications  to  EPA  by  July  5. 
1985.  50  FR  14217/3.  Although  accurate 
for  States  without  any  EPA 
authorization,  this  statement  was  not 
correct  with  respect  to  Phase  I  interim 
authorized  States.  If  a  State  has  any 
form  of  authorization,  its  universe  of 
wastes  (as  approved  by  EPA)  defines 
the  universe  of  RCRA  regulated  entities 
within  the  State.  Program 
Implementation  Guidance  82-1, 
November  20. 1981.  Thus,  a  person 
managing  a  waste  that  is  not  yet  part  of 
such  an  authorized  State's  universe  of 
hazardous  waste  is  not  presently 
required  to  submit  a  Part  A  application. 
The  new  or  amended  application  would 
have  to  be  submitted  when  the  State's 
universe  of  wastes  has  been  amended  to 
reflect  changes  to  Part  261  and  has  been 
authorized  by  EPA. 

II.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  Since  this  notice  simply  makes 
typographical  and  technical  corrections 
and  does  not  change  the  previously 
approved  final  rule,  this  rule  is  not  a 
major  rule,  and,  therefore  no  Regulatory 
Impact  Analysis  was  conducted. 

List  of  Subjects  in  40  CFR  Parts  261  and 
266 

Hazardous  wastes,  Recycling. 
Dated:  August  12, 1985. 
Allyn  M.  Davis, 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  section  for  Part  261 
continues  to  read  as  follows: 

Authority^  Sees.  1006,  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6902,  6912(a],  6921.  and  6922). 

2.  In  9  261.2(c)(l)(i),  paragraph  (B)  is 
revised  to  read  as  follows: 

S  261.2    Definition  Of  solid  wasts. 

*        •        ♦        •        * 

fcl*  •  • 


(1)  *  *  • 
(i)  *  *  • 

(B)  Used  to  produce  products  th^t  are 
applied  to  or  placed  on  the  land  or  are 
otherwise  contained  in  products  tfiit  are 
applied  to  or  placed  on  the  land  (in 
which  cases  the  product  itself  remains  a 
solid  waste). 

3.  In  9  261.2(c)(2){i),  paragraph  (C)  is 
removed  and  paragraph  (B)  is  revised  to 
read  as  follows: 

§  261.2    Definition  of  solid  wast*. 

***** 

(c)  *  *  • 

(2)  •  •   • 
(i)  *  *  * 

(B)  Used  to  produce  a  fuel  or  are 
otherwise  contained  in  fuels  (in  which 
cases  the  fuel  itself  remains  a  solid 
waste). 
«        *        *        *        * 

4.  In  9  261.6(a)(3),  paragraphs  (v).  (vi). 
and  (vii)  are  added  to  read  as  follows: 

§  261.6    Requirements  for  recyclable 
materials. 


(a)  *  *  * 

(3)  •  *  • 

(v)  Fuels  produced  from  the  refining  of 
oil-bearing  hazardous  wastes  along  with 
normal  process  streams  at  a  petroleum 
refining  facility  if  such  wastes  result 
from  normal  petroleum  refining, 
production,  and  transportation 
practices; 

(vi)  Oil  reclaimed  from  hazardous 
waste  resulting  from  normal  pertoleum 
refining,  production,  and  transportation 
practices,  which  oil  is  to  be  refined 
along  with  normal  process  streams  at  a 
petroleum  refining  facility;  or 

(vii)  Coke  from  the  iron  and  steel 
industry  that  contains  hazardous  waste 
from  the  iron  and  steel  production 
process. 
***** 

5.  In  9  261.6(c)  paragraph  (1)  is 
amended  to  read  as  follows: 

§  26 1 .6    Requirements  for  recyclable 
materials. 

***** 

(c)(1)  Owners  or  operators  of  facilities 
that  store  recyclable  materials  before 
they  are  recycled  are  regulated  under  all 
applicable  provisions  of  Subparts  A 
through  L  of  Parts  264  and  265  and  Parts 
270  and  124  of  this  Chapter  and  the 
notification  requirement  under  section 
3010  of  RCRA.  except  as  provided  in 
paragraph  (a)  of  this  section.  (The 
recycling  process  itself  is  exempt  from 
regulation.) 


Federal  Register  /  Vol.  50.  No.  161  /  Tuesday.  August  20.  1985  /  Rules  and  Regulationg         33543 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

6.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a).  and  3004  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
of  1976.  as  amended  (42  U.S.C.  6905.  6912(a). 
and  6924). 

7.  Section  266.30(b)  is  amended  by 
deleting  paragraphs  (b)(3)  and  (b)(4). 

8.  FR  Doc.  85-3  published  in  the 
Federal  Register  of  January  4, 1985  (50 
FR  614),  is  corrected  by  changing  the 
section  number  "266.30"  under  Subpart 
G  to  "266.80"  on  page  667. 

(FR  Doc.  85-19708  Filed  fr-19-85;  8:45  am) 
BILLINa  COOC  SStO-SO-M 


40  CFR  Part  799 
[OPTS-42012B;  TSH-FRL  281S-5b] 

Identification  of  Specific  Chemical 
Substance  and  Mixture  Testing 
Requirement;  Diettiylenetriamine 

Correction 

In  FR  Doc.  85-12422.  beginning  on 
page  21398,  as  Part  III,  in  the  issue  of 
Thursday.  May  23. 1985.  make  the 
following  correction: 

On  page  21412,  second  column. 
S  799.1575(c)(2)(i)(C),  the  fifth  line 
should  have  read:  "section  or  in  the  In 
vivo  cytogenetics  test  conducted 
pursuant  to  paragraph  (c)(2)(i)(B)  of  this 
section  produces  a  positive  result." 

mUJNO  COOC  1S0S-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  97 

Modification  of  Footnote  US275  to  ttie 
Table  of  Frequency  Allocations 

agency:  Federal  Communications 
Commission. 

action:  Order. 

8UMNIARY:  The  Federal  Communications 
Commission  amends  Parts  2  and  97  of 
its  Rules  to  prohibit  secondary  amateur 
operations  in  the  902-928  MHz  band  in 
the  White  Sands  Missile  Range.  This 
action  will  provide  protection  to 
essential  primary  radiolocation  and 
control  operations  at  White  Sands 
Missile  Range. 


EFFECTIVE  DATE:  September  29. 1985. 

ADDRESS:  Federal  Communications 
Commission,  2035  M  Street  NW.. 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Thomas,  Office  of  Science  and 
Technology,  1919  M  Street  NW., 
Washington.  DC.  20554.  (202)  653-8162. 
SUPPLEMENTARY  INPORMATION: 

List  of  Subjects 
47  CFR  Part  2 

Frequency  allocations. 
47  CFR  Part  97 

Amateur  radio. 
Order 

In  the  matter  of  amendment  of  parts  2  and 
97  of  the  Commission's  rules  to  prohibit 
amateur  use  of  the  902-928  MHz  band  at 
White  Sands  Missile  Range  in  southern  New 
Mexico. 

Adopted:  August  5, 1985. 
Released:  August  15, 1985. 
By  the  Commission. 

1.  This  action  restricts  amateur 
operations  in  the  902-928  MHz  band  in 
the  vicinity  of  White  Sands  Missile 
Range.  In  the  Second  Report  and  Order 
of  General  Docket  80-739, 
Implementation  of  the  Final  Acts  of  the 
1979  WARC.  the  Commission  allocated 
the  902-928  MHz  band  to  the  amateur 
service  on  a  secondary  basis;  it 
allocated  the  band  on  a  primary  basis 
for  Government  radiolocation  and  for 
industrial,  scientific  and  medical 
applications.*  This  band  has  recently 
been  added  by  the  Report  and  Order  in 
PR  Docket  84-960  to  the  frequencies 
listed  in  Part  97  as  being  available  for 
amateur  use.' However,  the  Department 
of  the  Army  has  informed  the 
Commission  that  several  critical 
radiolocation  operations,  including 
tracking  and  control  operations  of 
unmanned  aircraft,  require  the  use  of 
frequencies  in  the  902-928  MHz  band  at 
the  White  Sands  Missile  Range  in  New 
Mexico  and  that  amateur  operations  in 
this  area  could  impair  or  seriously 
disrupt  these  operations.  Therefore,  the 
Army  has  requested  that  the 
Commission  place  restrictions  on 
amateur  operations  in  the  902-928  MHz 
band  around  the  White  Sands  area. 

2.  In  order  to  protect  these  critical 
military  operations  we  are  modifying 
footnote  US275  to  the  Table  of 
Frequency  Allocations,  S  2.106  of  the 


'  See  Second  Report  and  Order  in  General  Docket 
No.  80-739  FCC  83-511.  49  FR  2357  (adopted 
November  8, 1983). 

'See  Report  and  Order  in  PR  Docket  No.  84-960 
FCC  8&-460  (adopted  August  9. 1985). 


Commission's  Rules,  and  modifying 
§  97.7  of  the  Commission's  Rules  to 
restrict  amateur  operations  in  this  band. 
The  restrictions  are  as  follows:  In  the 
band  902-928  MHz  the  amateur  service 
is  prohibited  in  the  area  of  Texas  and 
New  Mexico  bounded  by  latitude  31*41' 
N.  on  the  south,  longitude  104*11'  W.  on 
the  east,  latitude  34°30'  N.  on  the  north 
and  longitude  107*30"  W.  on  the  west;  in 
addition,  outside  this  area  but  mthin 
150  miles  of  these  boimdaries  of  White 
Sands  Missile  Range,  New  Mexico,  the 
service  is  limited  to  a  maximum  peak 
envelope  power  output  of  50  watts  from 
the  transmitter.  The  necessary 
amendments  to  Sections  2.106  and  97.7 
of  the  Commission's  Rules  are  contained 
in  the  Appendix. 

3.  In  accordance  with  section  553  of 
the  Administrative  Procedures  Act 
which  excludes  matters  involving 
military  functions  from  the  notice 
process  (U.S.C.  553(a)(1)),  no  Notice  of 
Proposed  Rule  Making  will  be  issued  in 
this  matter. 

4.  Accordingly,  it  is  ordered,  that 

S  §  2.106  and  97.7  are  amended  as  set 
forth  in  the  Appendix.  Authority  for  this 
action  is  contained  in  section  4(i)  and 
■  303(r)  of  the  Communications  Act  of 
1934.  as  amended.  These  amendments 
become  effective  September  29. 1985. 

5.  Point  of  contact  on  this  matter  is 
Fred  Thomas.  (202)  653-8162. 

Federal  Communications  Commission. 
WiUiam ).  Tricaiico, 

Secretary. 

Appendix 

Parts  2  and  97  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

The  authority  citations  in  Parts  2  and 
97  continue  to  read: 

Authority:  Sees.  4.  303. 48  Stat.  1066. 1062 
as  amended;  47  U.S.C.  154.  303. 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Section  2.106  is  amended  by  revising 
the  text  of  footnote  US275  as  follows: 

9  2.106    Tabic  of  frequency  allocations. 

***** 

US275    The  band  902-928  MHz  is  allocated 
on  a  secondary  basis  to  the  amateur 
service  subject  to  not  causing  harmful 
interference  to  the  operations  of 
Government  stations  authorized  in  this 
band  or  to  Automatic  Vehicle  Monitoring 
(AVM)  systems.  Stations  in  the  amateur 
service  must  tolerate  any  interference  from 
the  operations  of  industrial,  scientific  and 
medical  (ISM]  devices,  AVM  systems  and 
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the  operatioiis  of  Govenunent  stations 
authorized  in  this  band.  Further,  the 
Amateui'  Service  is  proliibited  in  those 
portioQS  of  Texas  and  New  Mexico 
bounded  on  the  soutk  by  iabtude  31'  41' 
North,  on  the  east  by  longitude  104*  11' 
West  on  the  north  by  latitude  34'  30' 
North,  and  on  the  west  by  longitude  107* 
SO'  West;  in  addition,  outside  this  area  but 
within  ISO  nnies  of  these  boundaries  of 
White  Sands  Missile  Range  the  service  is 
restricted  to  a  Hiaximuni  transmitter  peak 
envelope  power  output  of  50  watts. 


PART  S7— (AMEflOED] 

Section  97.7(a)  is  amended  by  adding 
limitation  designator  13  to  the  902-928 
MHz  band  for  the  Technician.  General, 
Advanced  and  Amateur  Extra  control 
operator  license  clasa,  and  paragraph  (b) 
is  amended  by  adding  the  text  of  (13). 


§97.7    Control 
prlvll«g«s. 


frvquMicy 


Owiliul  operator  hconse  c4s3S 


Terrsstnal  location  of  ttw  ■matsur 
radw  station 

Ueter     

band         rru         m  i  a„„i^         TU 


<•••  para 
(b)) 


Tactmmia 


Genmtt 


Advancad 


AmaiaiaEitta 


oas 


0.3S 


0.35 


OJS 


902-928 „.  1,  ».  18.  ( 

Megahertz 

902-92B 1.  3.  12. 1 

Magahertz 

902-828  ._ 1.  3.  12.  1 


LJ.  U.4 


i02-aaB 


13. 


13. 


13. 


(3. 


(b) 

(13)    The  band  902-928  MHz  is 
prohibited  in  those  portions  of  Texas 
and  New  Mexico  boimded  on  the  south 
by  latitude  31*  41'North.  on  the  east  by 
longitude  104*  11'  West,  on  *e  north  by 
latitude  34*  30"  North,  and  on  the  west 
by  longitude  107°  30'  West;  and  in 
addition,  outside  tiiis  area  bat  within 
150  miles  of  these  boiaidaries  of  White 
Sands  Missile  Range  operation  is 
restricted  to  a  maximum  transmitter 
peak  envelope  power  output  of  50  watts. 
***** 

[FR  Doc.  05-19794  Fiied  8-19-BS;  8:45  am] 
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47  CFR  Part  22 

(OoctM(No.«>-^l 

Revieion  and  Update;  Public  Mobile 
Radio  Service  Rules 

AGENCY:  Federal  Communications 

Conuaission. 

Acnotc  Final  rules,  coirection. 


:  The  Federal  CoauauBications 
CofliBiission  recently  reconsidered  its 
revision  of  the  (Hiblic  Mobile  Service 
Rules  47  CFR  Part  22.  The  Order  on 


Recoasideration  was  subsequently 
published  in  the  Federal  Register  on 
August  a  1985  (50  FR  32196).  This 
document  corrects  certain  errors  in  the 
Order  on  Reconsideration. 

FOR  FURTMen  INPOftMATtON  CONTACT: 

Carmen  A.  C.  BoAowski  (202)  fW2-6450. 
8UPPI.EMENTAIIY  INFORMATION: 

Erratum 

In  the  matter  of  revision  and  update  of  Part 
22  of  the  public  mobile  radio  service  rules; 
CC  Docket  Na  80-57. 

Released:  August  12,  1885. 

The  CfMBmission's  Order  on 
Reconsideration,  FCC  85-387,  released 
July  31.  1965  (50  FR  32196),  is  corrected 
as  follows: 

PART  22— [CORRECTED] 

1.  On  page  32197.  Paragraph  7  is 
corrected  to  read  as  follows: 

"7.  Permissive  Changes  or  Minor 
Modifications  of  Authorization. 
§  22.9(d).  In  response  to  the  comments 
we  are  clarifyii\g  S  22.9(d)  adding  other 
categories  of  minor  modifications  or 
permissive  changes  (those  not  requiring 
prior  authorization)  which  were 
inadvertently  omitted  from  the  rale: 
addition  of  transmitters  pursuant  to 


§  22.117(b)  and  the  filing  of  Form  489  to 
return  the  license  to  its  original 
specificatjons  when  a  partial  assignment 
is  not  completed.5  We  are  also 
amending  §  22.9  to  modify  a  section  that 
has  created  the  potential  for 
interference  and  making  engineering 
studies  more  difFicult.  Section  22.9(d)(5) 
permitted  licensees  to  perform 
engineering  changes  by  notification  that 
would  either  decrease  their  service 
contours  or  increase  them  by  no  more 
than  one  mile.  The  increase  of  a 
licensee's  service  contours  by  even  one 
mile,  however,  can  affect  the 
engineering  of  other  co-channel 
licensees  and  applicants.  We  conclude 
that,  while  minor,  any  small  mcrease  in 
service  contours  of  a  station  in  the 
Public  Land  Mobile  Service  should  be 
the  subject  of  an  application  rather  than 
a  notification;  the  grant  of  such  an 
application  will  be  placed  on  public 
notice  to  inform  others  of  the 
engineering  change.6  See  §  2Z23(c)(2). 
However,  we  are  treating  as  permissive 
changes  modifications  to  base  station 
facilities  provided  there  are  no  increases 
to  the  reliable  service  area  contour. 
Licensees  are  required  to  notify  us  of 
any  minor  modifications  or  permissive 
changes  on  a  Form  489  no  later  than  the 
date  they  start  providing  service  on  the 
modified  facilities." 

2.  On  page  32197,  footnote  5  is 
corrected  by  the  addition  of  the 
following  sentence  at  the  beginning: 

"We  are  also  amending  \  22.9n>Hl)  by 
adding  language  to  the  e^ect  that  Form 
489  shall  also  be  used  for  requests  for 
extensions  of  time  to  complete 
construction  and  for  reinstatements  of 
authorizataons  submitted  within  30  days 
after  the  expiration  of  the  authoirization. 
Reinstatements  are  requested  when  the 
licensee  fails  to  request  an  extension  of 
time  to  complete  construction  and  the 
license  expires  or  the  licensee  fails  to 
timely  file  a  renewal  application." 

3.  On  page  3219a  footoote  17  is 
corrected  to  read  as  follows: 

"The  additional  transmitters  are 
considered  "satellites"  of  die  main 
station.  If  there  are  any  changes  to  the 
main  statitm  which  would  change  the 
status  of  the  "satellite"  (for  instance, 
deletion  of  the  main  station  or  change  in 
technical  parameters,  or  deletion  of  the 
transmitters)  such  changes  require  the 
filing  of  a  Form  489  to  notify  us  of  the 
changes." 

4.  On  page  32198.  footnote  18  is 
corrected  to  read  as  follows: 

"Fill-in  transmitters  in  the  43  MHz 
band  will  be  permitted  only  on  a 
developmental  basis,  subject  to  the 
conditions  set  forth  in  our  Public  Notice, 
Developmental  Common  Carrier  Paging 
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Base  Station  Authorizations  Assigned  in 
the  43  MHz  Spectrum,  Mimeo  4591. 
released  May  16, 1985." 

5.  On  page  32200.  the  following 
sentence  is  removed  from  paragraph  40: 

"Other  more  substantive  comments 
have  been  submitted.21" 

6.  On  page  32200,  at  the  end  of 
paragraph  41  the  following  sentence  and 
footnote  21  are  added: 

"We  are  also  clarifying  our  decision 
concerning  experimental  market 
trials.21" 

7.  On  page  32201.  in  paragraph  42 
insert,  "§  22.23(c)(4)  and  (g)"  after 
"§  22.15(b){l)(ii)." 

8.  On  page  32201,  in  Appendix  B, 
S  22.9  is  corrected  by  adding  the 
following  language  at  the  end  of 
paragraph  (b)(1): 

"Form  489  shall  also  be  used  for 
requests  for  reinstatements  of 
authorizations  if  filed  within  30  days 
after  expiration  (§  22.44(a)(2))." 

9.  On  page  32201,  in  Appendix  B, 

§  22.9  is  corrected  by  removing  (d)(7); 
and  revising  (d)(6)  to  read  as  follows: 
"(d)(6)  Modifications  to  base  station 
facilities  provided  there  is  no  increase  to 
the  reliable  service  area  contour." 

10.  On  page  32201,  in  Appendix  B, 
§  22.9  is  corrected  by  redesignating 
present  (d)(8)  and  (d)(7)  and  revising 
redesignated  (d)(7)(ii)  to  read  as  follows: 

"(d)(7)(ii)  A  change  to  or  addition  of  a 
cell  site  as  long  as  the  composite  39  dBu 
contours  remain  totally  wi^in  the 
cellular  geographic  service  area." 

11.  On  page  32201,  in  Appendix  B, 
S  22.13(e)  the  cite  to  "5  1.134"  is 
corrected  to  read  "5  1.1311." 

12.  On  page  32202,  in  Appendix  B, 
S  22.43(b)(1),  the  fourth  sentence  is 
corrected  to  read  as  follows: 

"No  extensions  will  be  granted  for 
delays  caused  by  lack  of  financing,  lack 
of  site  availability,  for  the  assignment  or 
transfer  of  control  of  an  authorization, 
or  for  failure  to  timely  order  equipment." 

13.  On  page  32202.  in  Appendix  B, 

S  22.45(a)  is  corrected  by  changing  the 
language  of  the  first  sentence  to  read  as 
follows: 

"Licenses  will  be  granted  for  up  to  ten 
years." 

14.  On  page  32203.  in  Appendix  B. 

§  22.117(b)(1)  is  corrected  by  adding  the 
following  language  at  the  end  of  the 
paragraph: 

"Additional  transmitters  In  the  43MHz 
band  will  be  permitted  only  on  a 
developmental  basis,  subject  to  the 
conditions  set  forth  in  Public  Notice. 
Developmental  Common  Carrier  Paging 
Base  Station  Authorizations  Assigned  in 
the  43  MHz  Spectrum.  Mimeo  4591, 
released  May  16. 1985. 


15.  On  page  32203.  in  Appendix  B. 
§  22.117(b)(4),  is  corrected  to  read  as 
follows: 

"(4)  Commission  action  would  not  be 
a  "major  action"  as  defined  by  rule 
§  1.1305.  If  it  is  a  major  action,  then  prior 
approval  is  required,  and  the 
requirements  of  S  1.1311  apply." 
Federal  Communications  Commission. 
William ).  Tricarico. 
Secretary. 
[FR  Doc.  85-19519  Filed  B-l»-85;  8:45  am] 

HLUNQ  CODE  S712-01-M 


47CFRPart73 

IMM  Dockvt  No.  84-689;  RM-47181 

FM  Broadcast  Station  in  University,  IIS 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  allots 
Channel  221A  to  University,  Mississippi, 
in  response  to  a  petition  filed  by  the 
University  of  Mississippi.  The  allotment 
could  provide  a  first  local  service  to  the 
community. 

EFFECTIVE  DATE:  September  19, 1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  {  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations 
(University,  Mississippi);  MM  Docket  No.  84- 
688,  RM-4718. 

Adopted:  August  1, 1985. 

Released:  August  13, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  the 
Notice  of  Proposed  Rule  Making.  49  FR 
29419,  published  July  20, 1984,  in 
response  to  a  petition  filed  by  the 
University  of  Mississippi  ("petitioner"). 
The  Notice  proposed  the  allotment  of 
FM  Channel  221A  to  University, 
Mississippi,  as  that  community's  first 
local  FM  channel.  Petitioner  filed 
supporting  comments  and  restated  its 
intention  to  apply  for  the  channel. 
Opposition  comments  were  filed  by  the 
Mississippi  Authority  for  Educational 
Television  ("MAET').  Reply  comments 
were  filed  by  the  University  of 
Mississippi. 

2.  MAET  requested  that  Channel  263A 
be  assigned  to  University.  Mississippi, 


instead  of  Channel  221A.  MAET  is  the 
official  state  agency  which  controls  and 
supervises  the  use  and  development  of 
public  radio  and  public  television  within 
the  State  of  Mississippi.  On  April  6, 
1981,  they  filed  a  statewide 
noncommercial  educational  FM  Radio 
Frequency  Plan  with  the  F.C.C.  in 
accordance  with  S  73.502  of  the 
Commission's  Rules.  MAETs  plan 
proposes  the  use  of  Channel  218  at 
Oxford,  Mississippi,  alleging  that  no 
other  noncommercial  educational  FM 
channel  is  available  for  use  at  Oxford. 
Allotment  of  Channel  221A  at 
University,  Mississippi,  would  conflict 
with  the  use  of  noncommercial 
educational  Channel  218  at  Oxford. 

3.  Thereafter,  MAET  filed  reply 
comments  in  which  it  withdrew  its 
opposition  and  alternative  allotment 
proposal.  MAET  affirms  that  it 
consulted  with  various  parties 
interested  in  this  proceeding,  including 
the  University  of  Mississippi,  and  it  no 
longer  objects  to  the  allotment  of  FM 
Channel  221A  at  University,  Mississippi. 
The  University  contemplates  using  an 
on-campus  site  for  its  planned  broadcast 
facility,  which  would  not  have  been 
possible  if  Channel  263A  were  allotted 
instead.  MAET  notes  that  since  two 
other  noncommercial  entities  are  or  will 
be  providing  public  FM  service  to  the 
Oxford.  Mississippi,  area  their  concern 
that  all  citizens  of  Mississippi  have 
access  to  public  FM  service  is  satisfied. 

4.  A  staff  study  indicates  that  Channel 
221A  can  be  allotted  to  University. 
Mississippi,  in  compliance  with  the 
minimum  distance  separation 
requirements  of  {  73.207  of  the 
Commission's  Rules.* 

5.  In  view  of  the  above  considerations, 
we  believe  the  public  interest  would  be 
served  by  a  grant  of  the  petitioner's 
request,  since  it  could  provide  for  the 
first  local  service  to  University. 

6.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1).  303  (g)  and  (r)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  S  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  September  19, 1985,  the 
FM  Table  of  Allotments,  S  73.202(b)  of 
the  Commission's  Rules  is  amended 


'  However,  this  allotment  would  limit  the  16 
kilometer  buffer  zone  of  Station  WYNU.  Channel 
222,  Milan,  Tennessee.  Existing  Claw  C  statiaiM 
operating  with  leu  than  a  300  meter  antenna  height 
are  now  permitted  the  buffer  zone.  However  thii 
requirement  does  not  apply  to  petitions,  such  as  this 
one.  which  were  filed  before  March  1. 1964.  See  BC 
Docket  80-80,  recons.  97  F.C.C.  2d  279  (1964). 
Nevertheless,  applicants  for  Chaimel  221A  at 
University  should  attempt  to  protect  the  buffer  zone 
when  selecting  a  transmitter  site. 
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writh  respect  to  tbe  conuminity  &sted 
below. 


UnMemty.  MS.. 


OmmhI 

^k>. 


aiA 


7.  The  window  period  for  filing 
applications  will  open  on  September  20. 
1985.  and  dose  on  October  18, 1985. 

8.  It  is  further  ordered.  That  thia 
proceeding  is  terminated. 

9.  For  further  information  concerning 
the  above,  contact  Kathleen  Scheuerfe. 
Mass  Media  Bureau,  (202)  634-6530. 

Federal  Conunuoications  Cnimnission. 

Charies  SdMtt. 

Chief.  Policy -and  Rales  Division.  Mass  Media 
Bureau. 

|FR  Doc  85-19790  Filed  8-19-85;  8:45  bid] 

BtLLING  CODE  (TU-ei-M 


47CFRPart73 

I  MM  Oodwt  Na  tS-tSD;  R»-447«] 

FM  Broadcast  Stations  in  Warren.  VT 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMAirr:  Action  taken  herein  allots  FM 
Channel  241A  to  Warren,  Vermont,  in 
response  to  a  petition  filed  by  John  L. 
Eddy  as  that  community's  first  FM 
channel. 

EFFECTIVE  OA-fE:  September  W.  1985. 
ADDRESS:  Federal  Communicatioos 
Commission,  Washington,  D.C  20S54. 
FOR  FURTHER  IMFONMATiON  CONTACT. 
Pat  Rawlings,  Mass  Media  Bureau.  (202j 
634-6530. 

SUPPLEMENTARY  INFORHATKM: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  reiuL 

Authority:  Sees.  4.  306.  46  Stat,  as 
amended.  W66. 1082:  47  U.S.C.  154.  303. 

Report  and  Order  (IVoceeding 
Terminated) 

In  the  Blatter  of  anendmeni  of  i  7S.an(b). 
Table  of  AUodnents.  R4  Broadcast  statioiis 
(Warren.  Vermont)  MM  Docket  No.  83-950, 
RM-4479. 

Adopted:  Aogust  1. 1965. 

Released:  August  13.  ISBS. 

By  the  Chief,  Poficy  and  Rules  Drvtskm. 

1.  Before  the  Commission  for 
consideration  is  the  Not  fee  of  Proposed 
Rule  Making,  48  FR  41464,  published 
September  15, 1983i,  proposing  the 
allotment  of  Chamid  285A  to  Warren. 


Vermont  as  tbat  community's  first  FM 
channel  'He  A/otxe  was  adopted  in 
response  to  a  petition  filed  by  John  L. 
Eddy  ("petititmer"}.  i^rtitioaer  filed 
comments  reaffirming  his  intention  to 
apply  for  the  channel 

2.  In  order  to  resolve  a  conflict  raised 
in  comments  conceming  VeEgennes, 
Vermont  io  the  farther  Notice  of 
Proposed  Rule  Making,  in  MM  Docket 
No.  84-231,  50  FR  2835,  published 
January  22. 1985.  we  find  it  necessary  to 
consider  an  alternative  channel  to 
Warren.  An  engineering  study  reveals 
that  Channel  241A  can  be  allotted  to 
Warren  in  compliance  with  the 
minimum  distance  separation 
requirements  of  f  73.207  of  tke 
Commission's  Rules.  Since  Warren  is 
located  within  320  kilometers  (199  miles) 
of  the  U.S. -Canadian  Ixirder. 
concurrence  from  the  Canadian 
government  has  been  received. 

3.  Accordiogly.  pursuant  to  the 
authority  contained  in  sections  ^i], 
5{c){l),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0.61.  Q.2>4[b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
That  effective  September  19, 1965,  the 
Table  of  FM  Allotioents.  i  73.202(b)  of 
the  Rules,  is  amended  with  respect  to 
the  following: 


o>» 


Channel 
No 


Warren.  VT . 


1 


24 1 A 


4.  The  filing  window  for  applications 
on  this  channel  will  open  September  20, 
1985  and  close  on  October  IB.  1985. 

5.  It  is  further  ordered.  That  this 
proceeding.is  terminated. 

6.  For  furtter  information  conceming 
this  proceeding,  contact  Pat  Rawiings. 
MassTvledia  Bureau.  (202)  634-6530. 

Federal  Communications  Commission. 
Charles  Schott, 

Chief.  Policy  ondRuha  Divisian.  Mam  Media 

Bureau. 

(FR  Doc  85-19780  Filed  8-19-8S:  &«5  an] 
BILUNQ  COOE  STtS-CI-M 

47  CFn  Part  73 

[MM  Docks*  Me.  $4-7*0;  flM-4M11 

Television  Broadcast  Station  in 
Morehaad  City,  NC 

AOENCY:  Federal  Communications 

Commission. 

AcnofC  Final  rule. 

summary:  Action  taken  herein  asstgas 

VHP  TV  Channel  8  to  Morehead  City. 
North  Carolina,  as  that  connuirity's 
first  local  television  service,  at  tlw 


request  of  Contemporary 

Communications.  Inc. 

EFFECTIVE  DATE:  September  19, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 

FOR  FURTHER  INPOfMIATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)634-6530. 

SUPPL£MENTARY  INPONHATION: 
List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  ameiKlinent  of  |  TXMK^ai, 
Table  of  Assignments,  Television  BroadossI 
Stations  (Morehead  City.  North  Carolia^ 
MM  Docket  No.  84-790.  RM-4801. 

Adopted:  August  1, 1985. 

Released:  August  13. 1965. 

By  the  Chief,  Pt^tcy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  ^  Notice  of  Proposed 
Rule  Making,  49  FR  33468.  published 
August  23, 1984,  proposing  the 
assignment  of  VHF  TV  Channel  8  to 
Morehead  City,  North  Carolina,  as  that 
community's  first  local  service,  at  the 
request  of  Contemporary 
Communications,  Inc.  ("petitioner"). 
Comments  in  support  were  filed  by  the 
petitioner  and  jointlj'  by  Tommy  J. 
Payne  and  Jesse  Cowan.  Comments  in 
opposition  were  filed  by  WITN,  Inc. 
("WTTN"!,  licensee  of  WTTN-TV. 
Washington,  North  Carolina. 

2.  WI'TN  apposes  the  assignment 
claiming Ihat  the  use  of  Channel  8  at 
Morehead  City  would  preclude 
assignments  to  more  deserving 
communities.  Specifically,  he  states  that 
the  Morehead  City  proposal  conflicts 
with  the  Commission's  proposal  in 
Docket  80-499,  the  VHF  drop-m 
proceeding,  to  assign  Channel  8  to  the 
much  larger  community  of  NorfoTk, 
Virginia.* 

3.  Contrary  to  WTTN's  assertion,  the 
Commission  has  no  pending  proposal  to 
assign  another  television  channel  to 
Norfolk,  Virginia.  As  to  the  claim  that 
the  use  of  Channel  8  at  Morehead  City 
would  cause  preclusion  to  other 
communities,  neither  WITN  nor  any 
other  party  filed  an  expression  of 
interest  in  s  television  assignment  at 
any  conflicting  location.  Channel  8  can 
be  assigned  to  Morehead  Qty  in 
complianoe  with  the  Commis^on's 
minimum  dlstsnce  separation 
requirements  with  a  sits  restriction  of 
2.3  miles  southeast.  This  restriction  will 
avoid  a  short-spscing  to  Stations  WTTN- 


■  Notkx  efPropofadRuh  Meddng.  45  Ft  72902, 
published  November  3. ' 
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TV.  Washington.  North  Carolina,  and 
VVNCT-TV.  Greenville.  North  Carolina. 

4.  We  believe  the  public  interest 
would  be  served  by  assigning  the 
channel,  as  it  could  provide  Morehead 
City  with  its  first  local  television 
service.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  September  19. 1985.  the 
Television  Table  of  Assignments. 
§  73.606(b)  of  the  Rules,  is  amended  with 
respect  to  the  community  listed  below, 
to  read  as  follows: 


CHy 


Mcreriead  Oty.  NC.. 


Qiannet 
No 


6* 


5.  ft  is  further  ordered.  That  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro.  Mass  Media  Bureau.  (202)  634- 
6530. 

Federal  Communications  Commission. 
Charles  Schott 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Dureuu. 

|FR  Doc.  85-19791  Filed  &-19-«5;  8:45  am) 

BILLING  COOE  «712-01-M 


47  CFR  Part  73 

Oversigtit  of  the  Radio,  Teteviston,  and 
Cable  Television  Rules 

Correction 

In  FR  Doc  85-18927  beginning  on  page 


32414  in  the  issue  of  Monday.  August  12. 
1985.  make  the  following  corrections: 

1.  On  page  32417,  in  the  first  column, 
in  amendatory  instruction  number  24.  in 
the  sixth  line,  "(d)"  should  read  "(c)". 

§73.558    ICorrcctodl 

2.  On  the  same  page,  in  the  same 
column,  in  |  73.558.  the  paragraph 
designated  as  "(d)"  should  read  "(c)". 

BILLING  CODE  tSOS-OI-M 

GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 
lAPD  2800.12  CHGE  IS] 

Identification  of  Provisions  and 
Clauses 

agency:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Final  rule:  correction. 


SUMMARY:  In  FR  Doc.  85-17222  on  page 
29403  in  the  issue  of  Friday.  July  19. 
1985.  make  the  following  correction: 

552.252-6    (Corrected] 

In  the  third  column,  paragraph  (c)  of 
this  clause  entitled  "Authorized 
Deviation  or  Variations  in  Clauses"  the 
word  "provision"  which  appears  in  3 
places  should  read  "clause". 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  Scott.  Office  of  GSA 
Acquisition  Policy  and  Regulations  VP. 
(202)  523-3782. 

Dated:  August  12. 1985. 
Allan  W.  Beres, 

Assistant  Administrator  for  Acquisition 
Policy. 

(FR  Doc.  65-19834  Filed  8-19-85;  8:45  am] 
BiLUNG  COOE  en»-«i-« 
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Proposed  Rules 
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This  section  of  th«  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  tfiese  rwtices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tfie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  301 

Overseas  Limited  Appointments 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  regulations. 

summary:  The  Office  of  Personnel 
Management  is  issuing  proposed 
regulations  to  revise  a  restriction  on 
agency  use  of  overseas  limited 
appointments.  The  current  regulations 
contain  a  general  restriction  on  agency 
use  of  this  appointment  authority  when 
"there  is  an  adequate  and  appropriate 
register  resulting  from  an  examination 
held  in  the  locality  where  the  vacancy 
exists." 

OPM  is  proposing  to  remove  this 
restriction  and  allow  agencies  to  use 
overseas  limited  appointments  except  in 
cases  where  specific  restrictions  have 
been  imposed  by  OPM  examining 
offices  which  service  overseas  areas. 
EFFECTIVE  DATE:  Comments  will  be 
considered  if  received  no  later  than 
November  18, 1985. 

aooress:  Send  or  deliver  comments  to 
Donald  L.  Holum,  Chief,  Staffing  Policy 
Analysis  Division,  Staffing  Group, 
Office  of  Personnel  Management,  Room 
6504, 1900  E  Street,  NW..  Washington. 
D.C.  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L  Holum,  (202)  632-6817. 
SUPPLEMENTARY  INFORMATION: 

Badcground 

OPM  is  authorized  by  Civil  Service 
Rule  VIII  (5  CFR  8.1)  to  provide  for 
recruitment  and  appointment  of  U.S. 
citizens  to  overseas  positions  in  the 
competitive  service  without  regard  to 
competitive  requirements.  Under  5  CFR 
301.201  agencies  are  authorized  to  make 
overseas  limited  appointments  to  U.S. 
citizens  recruited  overseas  to  fill 
overseas  positions.  However,  these 
regulations  prohibit  the  use  of  overseas 
limited  appointments  when  there  is  an 


adequate  and  appropriate  register 
resulting  from  an  examination  held  in 
the  location  where  the  vacancy  exists. 
This  restriction  was  established  to 
prevent  the  use  of  a  noncompetitive 
hiring  authority  when  there  was  a 
supply  of  competitors  already  available 
in  an  area. 

In  light  of  changes  in  examining 
practices  since  overseas  limited 
appointments  were  first  authorized  in 
the  1950's,  OPM  is  proposing  to  delete 
the  general  restriction  in  the  regulation 
and  instead  provide  for  OPM  examining 
offices  to  impose  ad  hoc  restrictions  as 
needed.  For  example,  restrictions  would 
be  established  in  cases  where  OPM  has 
set  up  competitive  examining  registers 
exclusively  for  a  particular  overseas 
agency  or  area.  These  proposed 
regulations  would  also  clarify  the 
definition  of  individuals  eligible  for 
overseas  limited  appointment  to 
specifically  include  individuals  who  owe 
permanent  allegiance  to  the  United 
States  (U.S.  nationals).  Native  American 
Samoans  are  the  only  noncitizens,  who, 
as  a  group,  owe  permanent  allegiance  to 
the  United  States. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  ceriify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  only  affect  Federal 
employees. 

List  of  Subjects  in  5  CFR  Fart  301 

Government  employees. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

Accordingly,  OPM  proposes  to  amend 
Part  301  of  Title  5,  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  301— OVERSEAS  EMPLOYMENT 

1.  The  authority  for  Part  301  is  revised 
to  read  as  follows: 

Authority:  5  U.S.C.  3301.  3302.  E.0. 10577. 
E.0. 11935,  3  CFR  1954-1958  Comp.,  p.  218,  as 
amended  by  E.0. 10641.  3  CFR.  1954-1958 
Comp..  p.  274. 

2.  Sections  301.201  and  301.202  are 
revised  to  read  as  follows: 


Subpart  B— Overseas  Limited 
Appointment 

§  301.201    Appointment  of  Individuals 
recruited  overseas. 

An  agency  may  give  an  overseas 
limited  appointment  without  competitive 
examination  to  an  individual  recruited 
overseas  who  is  a  citizen  of  or  owes 
permanent  allegiance  to  the  United 
States  except  when  specifically 
restricted  by  an  Office  of  Personnel 
Management  examining  office  with 
jurisdiction  in  the  overseas  area. 

S  301.202    Appointment  of  individuals 
recruited  outside  overseas  sress. 

When  an  agency  determines  that 
unusual  or  emergency  conditions  make 
it  infeasible  to  appoint  from  a  register,  it 
may  give  an  overseas  limited 
appointment  to  an  individual,  who  is  a 
citizen  of  or  owes  allegiance  to  the 
United  States,  recruited  in  an  area 
where  an  overseas  hmited  appointment 
is  not  authorized. 

(FR  Doc.  85-19829  Filed  8-19-85:  8:45  am] 
BHXmO  COOE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Part  85 
[Docket  No.  85-05S] 

Official  Pseudorabies  Tests 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  pseudorabies  regulations  by 
adding  the  Enzyme-Linked 
Immunosorbent  Assay  (ELISA)  test  to 
the  list  of  official  tests  for  pseudorabies. 
This  action  appears  warranted  in  order 
to  provide  an  additional  official  test  for 
pseudorabies. 

date:  Written  comments  must  be 
received  on  or  before  September  19, 
1985. 

ADDRESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Thomas.  Gessel,  Director,  Regulatory 
Coordination  Staff,  APHIS,  USDA, 
Room  728,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Comments  should  state  that  they  are  in 
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response  to  Docket  Number  85-058. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.pm.. 
Monday  tiirough  Friday  except  holidays 
ron  nmTHEK  mronMATioN  contact: 
Dr.  L.  W.  Schnurrenberger,  Special 
Diseases  Staff.  VS  APHIS,  USDA,  Room 
822.  Federal  Building,  8505  Belcrest 
Road.  Hyattsville,  MD  29782,  301-436- 
8438. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pseudorabies,  also  known  as 
Aujeszky's  disease,  mad  itch,  and 
infections  bulbar  paralysis,  is  caused  by 
a  herpes  virus  and  is  primarily  a  disease 
of  swine.  TTie  regulations  in  9  CFR  Part 
85  (referred  to  below  as  the  regulations) 
govern  the  interstate  movement  of  swine 
and  other  livestock  (cattle,  sheep,  goats) 
in  order  to  help  prevent  the  spead  of 
pseudorabies. 

The  official  pseudorabies  tests  are 
used  under  certain  circumstances  for 
determining  the  pseudorabies  status  of 
livestock.  Also,  the  regulations  provide 
for  testing  negative  by  an  official 
pseudorabies  test  as  a  condition  for 
allowing  certain  interstate  movements 
of  swine.  Three  tests— the  Microtitration 
Serum- Vims  Neutralization  (SN)  Test, 
the  Virus  Isolation  and  Identification 
(Vl)  Te«t,  and  the  Fluorescent  Antibody 
Tissue  Section  (FATS)  Test— are 
currently  listed  in  §  85.1(q)  as  official 
pseudorabies  tests. 

A  new  serologic  test  for  pseudorabies, 
the  Enzyme-Linked  Immunosorbent 
Assay  (EUSA)  test,  has  been  developed. 
This  test,  in  field  trials  and  other 
research,  has  been  demonstrated  to  bp 
at  least  as  sensitive  and  specific  a  test 
for  pseudorabies  as  the  tests  currently 
approved  as  official  pseudorabies  tests. ' 
It  is  therefore  proposed  to  amend  the 
regulations  by  adding  the  EUSA  test  as 
an  official  pseudorabies  test. 

Executivs  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  action  would  not 
have  an  effect  on  the  economy  of  $100 
miiiion  or  more;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 


'  Copies  of  the  results  of  research  ami  of  the  te»t 
protocol  for  the  ELISA  tesi  are  available  upon 
request  from  Veterinary  Services.  Antmal  and  Plant 
Health  Impection  Seniice.  VS.  Oepartment  sf 
Ajirtculture.  Federal  Building.  £505  Belcrest  Road. 
Hyattsville.  MD  20780. 


agencies,  or  geographic  regions:  and 
would  not  have  any  significant  adverse 
effects  on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

If  adopted,  this  proposed  amendment 
to  the  regulations  would  only  provide 
for  the  use  of  an  additional  official 
pseudorabies  test  as  an  option  for  use  in 
determining  whether  an  animal  is 
infected  with  the  disease.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  85 

Animal  diseases.  Livestock  and 
livestock  products,  Pseudorabies, 
Quarantine,  Transportation. 

PART  85— PSEUDORABIES 

Accordingly,  it  is  proposed  to  amend  9 
CFR  Part  85  as  follows: 

1.  The  authority  citation  for  Part  85 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  112. 113,  IIS.  117. 
120.  121. 121-126.  134b.  134f:  7  CFR  2.17,  2.51. 
and  371.2(d). 

2.  In  §  85.1,  para^^ph  (q)  would  be 
amended  by  changing  "Test*"  to  "Test 
and  4.  Enzyme-Linked  Immunosorbent 
Assay  (EUSA)  Test.*- 

Done  at  Washingtoa  D.C..  this  15th  day  of 
August  1965. 

I.K.  AtweU. 

Deputy  Administrator.  Veterinary  Services. 

(FR  Doc.  a5-19872  Filed  8-19-65:  8:45  araj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlntetration 

14  CFR  Part  39 

(Docket  No.  8S-NM-50-A0] 

Airworthiness  Directtves;  Boeing 
Model  757  and  767  Airplanet 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
amend  an  existing  airworthiness 
directive  (ADJ  which  requires 
replacement  of  the  Fuel  Quantity 
Indicating  System  (FQIS)  with  specific 
part  number  processor  units.  This 
amendment  would  allow  installation  of 


later  improved  processor  units  as  they 
are  certificated. 

DATES:  Comments  must  be  received  oo 
or  before  October  15, 1965. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-50-AD,  17900  Pacific 
Highway  South.  C-689e6.  Seattle. 
Washington  96168.  The  applicable 
service  information  may  be  obtained 
upon  request  from  the  Boeing 
Commercial  Airplane  Company.  P.O. 
Box  3707,  Seattle,  Washington  96124- 
2207.  This  information  may  be  examined 
at  the  FAA,  Nortfrwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  Soutii,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATKM  CONTACi: 

Mr.  Stewart  R.  Miller.  Propulsion 
Branch.  ANM-140S:  telephooe  (206)  431- 
2969.  Mailing  address:  FAA.  Northwest 
Mountain  Regioa  17900  Pacific  Ffighway 
South,  C-6a966.  Seattle.  Washington 
9816a 

SUPPLEMENTARY  INTOWMATIOM. 
Comment  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  oo  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/puWic 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rnles 
Docket. 

AvaUabiUtyOfNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
50-AD.  17900  Pacific  Hi^way  South.  C- 
68966,  Seattle.  WashiAgton  9816& 
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Discussioo 

Amendment  39-4969  (48  FR  34731: 
August  1, 1983),  Airworthiness  Directive 
(AD)  83-15-05,  was  issued  July  20. 1984, 
to  require  periodic  testing  of  the  Fuel 
Quantity  Indication  System  (FQIS)  on 
certain  Boeing  Model  757  and  767 
airplanes.  AD  83-15-05  was  revised 
December  11,  1984,  Amendment  39-4967 
(49  FR  49434;  December  20. 1984),  to 
require  replacement  of  the  FQIS 
processor  and  terminate  the  requirement 
for  repetitive  inspections.  Amendment 
39-4967  inadvertently  restricted  the 
replacement  of  processor  units  to 
specific  part  numbers  and  does  not 
allow  for  installation  of  improved 
processors.  This  proposed  amendment 
will  correct  the  earlier  error  by  adding 
the  note  that,  at  the  option  of  the 
operator,  subsequent  FAA-approved 
FQIS  processor  units  may  be  installed. 

Since  this  amendment  merely  relieves 
a  restriction,  it  will  not  impose  any 
regulatory  or  economic  burden  on  any 
person. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposd  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  or  small 
entities  because  few.  if  any.  Model  757 
and  767  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  Of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

PART  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  108(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  further  amending  AD  83-1S-05. 
Amendment  39-4696  (48  FR  34731:  August  1. 
1983)  as  revised  by  Amendment  39-4967  (49 
FR  49434:  December  20,  1984),  by  adding  a 
new  paragraph  F,  to  read  as  follows: 


"F.  Subsequent-FAA  approved  FQIS 
processors  may  be  installed  in  place  of  part 
numbers  S345T0O2-42  and  S345T002-350 
required  by  paragraphs  C  or  D.,"  above 

All  persons  affected  by  this  directive 
who  have  not  already  recived  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle,  Washington  98124- 
2207.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle.  Washington,  on  August 
13, 1985. 

CliaTles  R.  Foster, 

Director,  Northwest  Mountain  Region. 
[FR  Doa  85-19800  Filed  6-l»-85:  8:45  am] 
BtLUNQ  COOE  4910-1S-M 


14  CFR  Part  39 

(Docket  No.  8S-Nill-70-AD] 

Airwortfiiness  Directives;  Short 
Brothers  Ltd.  Modsl  SD3-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  modiflcation  of  the 
primary  control  cable  guards  to  prevent 
foreign  objects  from  interfering  with  the 
primary  flight  control  cables  on  certain 
Model  SD3-60  airplanes.  This  action 
was  prompted  by  a  report  of  a  foreign 
object  falling  behind  a  furnishing  panel 
and  into  the  elevator  control  cables.  The 
installation  of  additional  guards  is 
necessary  to  prevent  objects  dropped  in 
tlie  passenger  cabin  from  jamming  the 
control  cables. 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-70-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Shorts  Aircraft.  1725  Jefferson 
Davis  Highway,  Suite  510,  Arlington, 
Virginia  22202.  The  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seatde,  Washington,  or  the 


SeatUe  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold  N.  Wantiez,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
2977.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  reguJatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  recieved  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  Of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
70-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has,  in  accordance 
with  existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  an 
unsafe  condition  which  exists  on  certain 
Short  Brothers,  Ltd.  Model  SD3-60 
airplanes.  An  incident  has  been  reported 
in  which  an  object,  dropped  behind  a 
furnishing  panel  in  the  passenger  cabin, 
lodged  adjacent  to  the  spring  pot  in  the 
elevator  control  circuit,  and  created  a 
jam.  To  prevent  this  from  recurring,  the 
CAA  has  required  that  certain  SD3-60 
airplanes  be  modified  in  accordance 
with  Short  Brothers  Service  Bulletin 
SD360-27-04  to  install  extended  cable 
guards  and  additional  cable  guards  to 
protect  the  controls  from  jamming. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
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certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require 
modification  in  accordance  with  the 
previously  mentioned  service  bulletin. 

It  is  estimated  that  33  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  9 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $11,880. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Short 
Brothers  Model  SD3-60  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subject  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 
PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983):  and  14  CFR  11-89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  Brother  Ltd.:  Applies  to  Short  Brothers 
Ltd.  Model  SD3-60  airplanes  serial 
numbers  SH  3601  through  SH  3665 
inclusive,  certificated  in  any  category. 
Compliance  is  required  within  90  days 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished: 
1.  To  prevent  control  system  interference, 

install  extended  and  additional  guards  in 


accordance  with  Short  Brothers  Ltd.  Service 
Bulletin  SD360-27-04,  dated  March  1985. 

2.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager. 
Standardization  Branch,  FAA,  Northwest 
Mountain  Region. 

3.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Shorts 
Aircraft,  1725  Jefferson  Davis  Highway, 
Suite  510,  Arlington,  Virginia  22202. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  9010  East  Marginal  Way 
South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  August 
13. 1985. 

Charles  R.  Foster, 

Northwest  Mountain  Region. 

[FR  Doc.  85-19799  Filed  8-19-85;  8:45  am] 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[LR-214-84] 

Return  Relating  to  Mortgage  Interest 
Received  In  a  Trade  or  Business  From 
Individuals;  Proposed  Rulemaking 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  requirements  of  reporting  mortgage 
interest  received  in  a  trade  or  business 
from  individuals.  The  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  proposed 
rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered 
by  October  21, 1985.  The  regulations  are 
proposed  to  be  effective  for  mortgage 
interest  received  after  December  31, 
1984. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-214-84).  Washington.  DC  20224. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Annette }.  Guarisco  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW.. 
Washington.  DC  20224,  Attention: 
CC:LR:T,  (202)  566-3238  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATKNC 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend 
Parts  1  and  602  of  Title  28  of  the  Code  of 
Federal  Regulations.  The  temporary 
regulations  are  designated  by  a  "T" 
following  their  section  citation.  The  final 
regulations,  which  this  document 
proposes  to  base  on  those  temporary 
regulations,  would  amend  Parts  1  and 
602  of  TiUe  26  of  the  Code  of  Federal 
Regulations. 

The  regulations  provide  guidance 
concerning  information  returns  relating 
to  mortgage  interest  received  in  a  trade 
or  business  from  individuals  as  required 
by  section  6050H  of  the  Internal 
Reveune  Code  of  1954.  Section  605(X4 
was  added  to  the  Code  by  section  145  of 
the  Tax  Reform  Act  of  1984  (Pub.  L  98- 
369,  98  Stat.  685).  The  regulations  are  to 
be  issued  under  the  authority  contained 
in  sections  6050H  and  7805  of  the 
Intremal  Revenue  Code  of  1954  (98  Stat 
685.  26  U.S.C.  6050H;  68A  Stat.  917,  26 
U.S.C.  7805).  For  the  text  of  the 
temporary  regulations,  see  FR  Doc.  [T.D. 
8047]  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register.  The  preamble  to  the 
temporary  regulations  provides  a 
discussion  of  the  rules. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  a  regidatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
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submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB]  in  accordance  with  the 
requirement  of  the  Paperwork  Reduction 
Act  of  1980.  Comments  on  those 
requirements  should  be  sent  to  the 
OfTice  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
DC  20503.  The  Internal  Revenue  Service 
requests  that  persons  submitting 
comments  on  those  requirements  to 
OMB  also  send  copies  to  the  Service. 

Drafdog  InfonnatioD 

The  principal  author  of  these 
regulations  is  Annette  ].  Guarisco  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  L6001-1— 

1.61t»n2 

Income  taxes.  Administration  and 
procedure.  Filing  requirements. 
Roscoe  L  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 
[PR  Doc.  85-19892  Filed  8-16-85:  8:45  am] 

BILUNG  CODE  WSO-OI-M 


26  CFR  Part  1 
IU1-151-83  and  LA-179-84] 

Registration  Requirements  WHh 
Kespect  to  Certain  Debt  Obligations; 
Sanctions  on  Issuers  of  Registration- 
Required  Obligations  Not  In 
Registered  Form;  and  the  Application 
of  tt^e  Repeal  of  30  Percent 
Withholding  by  the  Tax  Reform  Act  of 
1984 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Amendment  of  notices  of 
proposed  rulemaking  cross-reference  to 
amendments  to  temporary  regulations. 

SUMMARY:  This  docxmient  provides  an 
amended  notice  of  proposed  rulemaking 


relating  to  the  definition  of  the  term 
"registration-required  obligation"  with 
respect  to  certain  types  of  obligations, 
relating  to  the  imposition  of  sanctions 
on  issuers  issuing  registration-required 
obligations  in  bearer  form,  and  relating 
to  the  repeal  of  the  30  percent 
withholding  tax  on  certain  types  of 
interest  by  the  Tax  Reform  Act  of  1964. 
This  document  amends  notices  of 
proposed  rulemaking  published  in  the 
Federal  Register  at  49  FR  33275.  and  49 
FR  33276.  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Infernal  Revenue  Service  is  issuing 
amendments  to  temporary  income  tax 
regulations  relating  to  the  definition  of 
the  term  "registration-required 
obligation"  with  respect  to  certain 
obligations,  the  imposition  of  sanctions 
on  issuers  issuing  registration-required 
obligations  in  bearer  form,  and  the 
repeal  of  30  percent  withholding  by  the 
Tax  Reform  Act  of  1984.  The  text  of 
those  amended  temporary  regulations 
serve  as  the  comment  document  for  this 
notice  of  proposed  rulemaking. 
DATE:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  October  21. 1985. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-151-83  and  LR-179-84). 
FOR  FURTHER  INFORMATION  CONTACT 
P.  Aim  Fisher  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  ^fW..  Washington. 
D.C  20224.  Attention:  CC:LR:T  [LR-151- 
83  and  LR-179-841,  202-566-3289. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  amend 
existing  temporary  regulations  by 
adding  paragraph  (d)  to  S  1.163-5T. 
revising  subdivisions  (v)  and  (vi)  of 
§S  1.163-5T(c)  (2].  revising  Q  &  As  10. 
12. 14.  and  15  of  S  35a.9999-5  (b).  and 
adding  paragraph  (d)  to  §  35a.9999-5 
consisting  of  Q  &  A  20.  For  the  text  of 
the  temporary  regulations,  see  FR  Doc 
85-19893  [T.D.  8046]  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  a  proposed 


rulemaking  which  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C  do  not  apply. 
Acr^rdingly.  these  proposed  regiilations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Coounents  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  eight  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  P.  Ann  Fisher  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  substance  and  style. 

List  of  Subjects 

26  CFR  l.ie-1  Through  1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

26  CFR  1.861-1  through  1.997-1 

Income  taxes,  Aliens.  Exports,  DISC. 
Foreign  investments  in  U.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

26  CFR  Part  35a 

Employment  taxes.  Income  taxes, 
Backup  withholding.  Interest  and 
Dividend  Tax  Compliance  Act  of  1983. 

Proposal  of  Regulations 

The  temporary  <'egulations,  FR  Doc. 
85-19893  [T.D.  8046]  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  are  hereby 
also  proposed  as  final  regulations  under 
section  163,  871,  and  881  of  the  Internal 
Revenue  Code  of  1954. 
Roscoe  L  Eggar,  Jr.. 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  85-19894  Filed  a-ld-SS:  10:29  am] 
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26  CFR  Parts  1, 20. 25,  and  53  and  602 
[LR-16S-S4] 

Below-Market  Loans 

agency:  Internal  Revenue  Service, 

Treasury. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
Federal  tax  treatment  of  both  the  lender 
and  the  borrower  in  certain  below- 
market  interest  rate  loan  transactions. 
Changes  to  the  applicable  tax  law  were 
made  by  the  Tax  Reform  Act  of  1984. 
These  regulations  would  affect 
taxpayers  who  enter  into  certain  below- 
market  loans  and  provide  them  with 
guidance  needed  to  comply  with  the 
law. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  October  21, 1985.  The 
regulations  are  generally  proposed  to  be 
effective  after  June  6, 1984,  for  below- 
market  term  loans  made  after  June  6, 
1984,  and  below-market  demand  loans 
outstanding  after  June  8, 1984.  Section 
1.7872-l(c)  provides  special  effective 
date  rules  for  certain  loan  transactions. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-165-84),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT 

Sharon  L.  Hall  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  20224,  Attention:  CC:LR.T,  202-568- 
3828  (not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (28  CFR  Part  1),  the  Estate 
Tax  Regulations  (26  CFR  Part  20),  the 
Gift  Tax  Regulations  (26  CFR  Part  25) 
and  the  Excise  Tax  Regulations  (26  CFR 
Part  53}  under  section  7872  of  the 
Internal  Revenue  Code  of  1954.  This 
document  also  amends  the  Table  of 
0MB  Control  Numbers  (26  CFR  Part 
602).  These  amendments  are  proposed  to 
provide  regulations  under  new  section 
7872,  which  was  added  to  the  Code  by 
section  172  of  the  Tax  Reform  Act  of 
1984  (98  Stat.  699). 

In  General 

Prior  to  the  enactment  of  section  7872, 
some  taxpayers  used  interest-free  loans 
or  loans  with  an  interest  rate  below  the 
ciUTcnt  market  rate  (in  each  case, 
"bfclow-market  loans")  which  purported 
to  circumvent  well-established  rules  of 


taxation.  Thus,  in  family  or  similar 
situations,  below-market  loans  have 
been  used  which  purported  to  have  the 
effect  of  avoiding  taxation  under  the 
grantor  trust  rules  and  deflecting  income 
to  others.  Corporations  have  made 
below-market  loans  to  shareholders 
with  the  effect  of  avoiding  taxation  of 
income  at  the  corporate  level  which  is 
the  economic  equivalent  of  receiving  a 
deduction  for  dividends  paid  to  those 
shareholders.  Employers  have  made 
below-market  loans  to  employees  with 
the  effect  of  providing  compensation 
which  has  not  been  subject  to 
employment  taxes.  Interest-free  loans 
have  also  been  used  to  convert  non- 
deductible expenses  into  the  equivalent 
of  deductible  expenses. 

Section  7872  addresses  these  and 
similar  practices,  generally,  by  treating 
certain  below-market  loans  described  in 
one  of  the  categories  specified  in  section 
7872(c)  as  economically  equivalent  to 
loan  bearing  interest  at  the  applicable 
Federal  rate  coupled  with  a  payment  by 
the  lender  to  the  borrower  sufficient  to 
fund  the  payment  of  interest  by  the 
borrower.  Thus,  the  lender  is  treated  as 
making  (i)  a  loan  to  the  borrower  in 
exchange  for  a  note  requiring  the 
payment  of  interest  at  die  applicable 
Federal  rate,  and  (ii)  a  transfer  of  funds 
to  tlie  borrower  in  an  amount  generally 
equal  to  the  amount  of  interest  imputed 
under  section  7872.  In  the  case  of  term 
gift  loans,  however,  the  amount  of 
money  treated  as  transferred  by  the 
lender  to  the  borrower,  which  is  subject 
to  gift  tax,  and  the  amount  of  the 
imputed  interest  payment  by  the 
borrower  to  the  lender  are  unequal 
because  they  are  computed  differently 
under  the  statute. 

Character  and  Timing  of  Transfers 

The  character  of  the  imputed  transfer 
by  the  lender  to  the  borrower  is 
determined  in  accordance  %vith  the 
substance  of  the  transaction.  For 
example,  the  transfer  is  treated  as  a  gift 
if  the  transaction  is  in  substance  a  gift 
within  the  meaning  of  the  gift  tax 
provisions  of  the  Code,  and  it  is  treated 
as  compensation  if  the  purpose  of  the 
transaction  is  the  payment  of 
compensation.  This  imputed  transfer  is 
computed  annually  and  in  the  case  of 
demand  loans  is  treated  as  made, 
generally,  on  December  31.  In  the  case 
of  term  loans,  however,  the  imputed 
transfer  is  treated  as  made  at  die  time 
the  loan  is  made. 

The  timing  and  amount  of  the  imputed 
interest  payments  by  the  borrower  to 
the  lender  depend  on  the  character  of 
the  amount  transferred  by  the  lender  to 
the  borrower  and  on  whether  the  loan  is 
a  term  or  a  demand  loan.  The  imputed 


interest  payment  in  the  case  of  gift  and 
demand  loans  is  computed  annually  and 
generally  is  treated  as  transferred  on 
December  31.  The  imputed  interest 
payment  in  the  case  of  term  loans  other 
than  gift  loans  is  computed  on  the  date 
the  loan  is  made  and  is  subject  to  the 
original  issue  discount  rules  of  section 
1272. 

Definition  of  Loan 

Because  the  purpose  of  section  7872  is 
to  eliminate  the  use  of  below-market 
loans  as  a  vehicle  for  tax  avoidance,  the 
term  "loan"  is  interpreted  broadly  in  the 
regulations.  Accordingly,  any  extension 
of  credit  or  any  transaction  under  which 
the  owner  of  money  permits  another 
person  to  use  the  money  for  a  i>eriod  of 
time  after  which  the  money  is  to  be 
transferred  back  to  the  owner  or  applied 
according  to  an  agreement  with  the 
owner,  such  as  a  refundable  deposit  is  a 
loan  for  purposes  of  section  7872. 
However,  only  those  below-market 
loans  that  are  gift  loans,  compensation- 
related  loans,  corporation-shareholder 
loans,  tax  avoidance  loans  or  loans  to 
be  specified  as  significant-effect  loans 
(see  below),  are  subject  to  the 
provisions  of  section  7872.  Proposed 
§  1.7872-4(g)  provides  a  special  rule  for 
a  below-market  loan  which  is  made 
between  two  persons  and  is  attributable 
to  the  relationship  of.a  third  person  to 
either  the  lender  or  the  borrower  (for 
example,  a  loan  by  an  employer  to  the 
child  of  an  employee).  In  this  case,  the 
loan  is  restructured  as  two  successive 
"indirect"  loans  for  purposes  of  section 
7872.  In  addition,  the  regulations  provide 
that  if  a  lender  and  a  borrower  use 
another  entity  as  an  intermediary  or 
middleman,  such  as  in  a  "back-to-badc" 
loan  transaction,  for  the  purpose  of 
avoiding  the  application  of  section  7872. 
the  intermediary  will  be  ignored  and  the 
two  loans  will  be  restructured  as  one 
loan  made  direcUy  between  the  lender 
and  the  borrower. 

Section  7872(c)(l)(B)(ii)  states  Uiat 
loans  between  an  independent 
contractor  and  a  person  for  whom  the 
independent  contractor  provides 
services  are  subject  to  section  7872.  In 
addition,  the  proposed  regulations 
define  a  loan  to  include  any  transaction 
which  would  be  treated  as  a  refundable 
deposit  under  current  law.  Accordingly, 
if  a  taxpayer  makes  a  refundable 
deposit  to  an  independent  contractor  in 
connection  with  the  performance  of 
services,  the  deposit  will  be  subject  to 
the  imputation  rules  of  section  7872 
(unless  the  de  minimis  rules  are 
applicable).  The  Service  is  aware  that 
cash  amounts  are  frequently  deposited 
with  independent  contractors  in  the 
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ordinary  course  of  business  and 
characterized  by  the  parties  as 
prepayments  rather  than  refundable 
deposits.  Consequently,  if  this 
cbaracterizatioa  is  appropriate,  those 
amounts  would  not  be  subject  to  section 
7872.  The  proper  distinction  between 
refundable  deposits  and  prepayments  is 
a  factual  determination,  and,  to  assist 
the  Service  in  developing  guidelines  for 
drawing  this  distinction,  interested 
parties  are  invited  to  comment  on  this 
issue. 

Partnerships  and  Partners 

The  Service  is  aware  that  some 
taxpayers  have  entered  into  below- 
markpt  loans  with  partnerships  and  that 
other  taxpayers  have  achieved  the 
economic  and  tax  result  afforded  a 
below-market  loan  transaction  by 
utilizing  partnerships  and  the  tax  laws 
under  subchapter  K.  The  proposed 
regulations  provide  that  certain  t>elow- 
market  loans  made  by  a  partnership  to  a 
partner  that  are  made  in  consideration 
for  services  preformed  by  the  partner 
other  than  in  his  capacity  as  a  member 
of  the  partnership  will  be  treated  as 
compensation-related  loans  for  purposes 
of  section  7872. 

The  final  regulations  under  section 
7872  will  further  address  the 
relationship  of  section  7872  to 
partnership  trarisactiuns,  such  as  certain 
purported  distributions  which,  under  the 
facts  and  circumstances,  may  properly 
be  characterized  as  loans.  The  Service  is 
considering  several  proposals  regarding 
the  appHcalion  cf  section  7872  to 
transactions  between  partners  and 
partnerships  and  requests  interested 
taxpayers  to  submit  written  comments 
on  this  point. 

Significant  Effect  Loan 

In  addition  to  the  four  enumerated 
categories  of  beiow-maricet  loans, 
section  7872ic)(lME)  provides  regulatory 
authority  for  applying  section  7872  to 
any  other  below-maket  loan  if  "the 
interest  arrangements  of  such  loan  have 
a  significant  effect  on  any  Federal  tax 
liability  of  the  lender  or  die  borrower." 
The  Conference  Report  accompanying 
the  Tax  Reform  Act  of  1984  states, 
among  other  things,  that  any  loan  that 
results  in  the  conversion  of  a 
nondeductible  expense  into  the 
equivalent  of  a  deductible  expense  has 
an  effect  on  the  tax  liability  of  the 
borrower  or  lender.  The  Conference 
Report  further  provides  that  whether  an 
effect  is  significant  is  determined  in  light 
of  all  the  facts  and  circumstances 
including: 

(1)  Whether  the  items  of  income  and 
deduction  generated  by  the  loan  offset 
each  other 


(2)  The  amount  of  such  items: 

(3)  The  cost  to  the  taxpayer  of 
complying  with  the  provision;  and 

(4)  Any  non-tax  reasons  for  deciding 
to  structure  the  transaction  as  a  below- 
market  loan  rather  than  a  loan  with 
interest  at  a  rate  equal  to  or  greater  than 
the  applicable  Federal  rate  and  a 
payment  by  the  lender  to  the  borrower. 

The  Service  is  aware  of  numerous 
situations  in  which  below-market  loans 
have  the  potential  to  convert 
nondeductible  personal  expenses  into 
the  equivalent  of  deductible  expenses. 
This  potential  is  particularly  apparent 
where  interest  earned  on  the  borrowed 
amount  may  be  used  to  compensate  (or 
provide  additional  compensation  to)  the 
borrower  for  services  or  property 
provided  to  the  lender.  Examples  of 
these  situations  include: 

(Ij  Loans  to  a  membership 
organization  in  lieu  of  part  or  all  of  a 
membership  fee: 

(2)  Loans  to  institutions  providing 
meals,  lodging,  and/or  medical  services 
(e.g.,  continuing  care  facilities)  in  lieu  of 
fees  for  such  services; 

(3)  Loans  to  colleges  and  secondary 
schools  in  lie^u  of  part  or  all  of  the 
tuition,  room, "and  board  that  would 
otherwise  be  changed;  and 

(4)  Loans  to  an  en^Ioyee  or 
independent  contractor  by  an  employer 
in  lieu  of  payment  for  a  service  provided 
to  such  employer  by  the  employee  [e.g., 
housing,  life  insurance  coverage,  health 
care). 

Many  of  these  transactions  have  a 
significant  potential  for  distortion  of  tax 
liability,  especially  if  the  amoimts 
loaned  are  relatively  large.  The  Service 
has  decided,  however,  not  to  propose 
regulations  treating  transactions  as 
having  a  significant  effect  until  further 
comment  is  received  on  how  the  facts 
and  circumstances  test  should  be 
applied,  including  the  proper  role  of  the 
factors  cited  by  the  Conference  Report. 
The  Service  intends  to  hold  a  hearing 
after  publication  of  these  proposed 
regulations,  if  a  public  hearing  is 
requested  by  any  person  who  submits 
written  comments.  The  Service  urges 
taxpayers  to  submit  written  comments 
and  to  speak  on  this  point  at  that 
hearing.  No  transaction  will  be  treated 
under  the  regulations  as  a  significant 
effect  loan  earlier  than  the  date  that 
future  regulations  tmder  section 
7872(c)(1)(E)  are  published  in  proposed 
form. 

Exctusioa  From  Sectioa  7872 

Proposed  §9  1.7872-7  and  1.7872-8 
provide  for  the  exclusion  of  certain 
below-market  loans  from  the  rules  of 
section  7872.  Generally,  if  the  amount  of 


loans  between  a  lender  and  a  borrower 
does  not  exceed  $10,000,  section  7872 
does  not  apply.  Furthermore,  in  the  case 
of  gift  loans  of  less  than  $100,000. 
directly  between  natural  persons,  the 
imputed  interest  payment  by  the 
borrower  to  the  lender  each  year 
generally  is  limited  to  the  amount  of  the 
borrower's  net  investment  income  (as 
defined  section  7872(d)(1)(E))  for  the 
taxable  year. 

In  addition,  section  7872(g)(lKC) 
provides  regulatory  authority  for 
exempting  from  the  application  of 
section  7872  any  class  of  transactions  if 
the  application  of  section  7872  would 
not  have  a  signiScant  effect  on  any 
Federal  tax  liability  of  the  lender  or  the 
borrower.  Accordingly,  proposed 
3  1.7872-5  provides  that  certain  below- 
market  loans  which  are  not  structured 
as  such  for  tax  avoidance  purposes  are 
exempted  from  the  provisions  of  section 
7872.  If,  however,  such  a  loan  is 
structured  as  one  of  the  exempted  loans 
for  tax  avoidance  purposes,  the  Service 
may  recharacterize  the  transaction 
according  to  its  economic  substance  and 
apply  section  7872  in  accordance  with 
its  terms.  Interested  taxpayers  are 
invited  to  comment  on  whether  other 
transactions  should  be  exempted  from 
section  7872,  and  on  the  proper  tax 
treatment  under  section  7872  of  private 
placements  of  convertible  debt. 

Section  7872(f)(8)  provides  that 
section  7872  does  not  apply  to  any  loan 
to  which  section  483  or  1274  applies.  Hie 
regulations  clarify-  that  generally  section 
7872  does  not  apply  to  any  loan  to  which 
section  483  or  1274  could  apply  even 
though  the  rules  of  those  sections  do  not 
apply  because  of  exceptions  or  safe 
harbor  provisions  in  one  of  those 
sections.  The  regxiiations  further  clarify 
that  debt  instruments  issued  for 
property  and  payable  on  demand,  debt 
instruments  described  in  section 
1273(b)(3)  and  debt  instruments 
described  in  section  1275{bj  are  not 
subject  to  sections  483  and  1274  and  are 
subject  to  section  7872  if  those 
instruments  are  described  in  section 
7872(c)(1)  (A),  (B),  or  (C). 

Certain  loans  subject  to  section  7872 
are  also  described  in  section  482  of  the 
Code  (concerning  the  allocaton  of 
income  and  deductions  among  related 
taxpayers).  These  regijlations  provide 
for  one  limited  exception  to  section  7872 
in  the  case  of  a  loan  which  is  also 
described  in  5  1.482-2(a)(3),  concerning 
indebtedness  arising  in  the  ordinary 
course  of  business  out  of  sales,  leases, 
or  the  rendition  of  services  by  or 
between  members  of  a  group 
outstanding  for  six  months  or  less  (the 
"open  accounts  exception").  This  limited 
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exception  will  expire  on  June  30, 1986, 
by  which  time  the  Service  plans  to  have 
completed  its  review  of  the  commercial 
need  for  an  exception  from  section  7872 
in  the  case  of  certain  "open  accoont" 
transactions  between  parties  described 
in  section  7872.  The  Service  invites 
written  comments  on  this  issue. 

Where  an  employer  makes  a  below- 
market  term  loan  to  an  employee  in 
certain  circumstances,  the  loan  is 
treated  for  purposes  of  section  7872  as  a 
demand  loan  under  section  7872(0(5).  In 
the  case  where  the  employer  disposes  of 
his  interest  in  the  loan  by  sale  to  a  third 
party,  questions  have  arisen  regarding 
the  proper  tax  treatment  of  the 
employer,  employee  and  third-party 
purchaser.  The  Service  is  considering 
alternative  ways  to  resolve  the  issues 
raised  in  these  circumstances,  consistent 
with  the  following  principles: 

(1)  Tlie  employee  should  remain 
subject  to  section  7872(a)(1),  so  k>ng  as 
that  section  would  l>e  applicable  if  the 
employer  had  not  sold  his  interest  in  the 
loan:  and 

(2)  The  disposition  of  the  loan  should 
not  present  opportunities  for  tax 
avoidance  that  would  not  arise  had  the 
employer  not  disposed  of  its  interest  in 
the  loan. 

When  promulgated,  these  rules  may  also 
apply  to  certain  loans,  such  as  employee 
relocation  loans,  which  are  generally 
exempted  from  the  statute  under 
§  1.7872-5.  The  Internal  Revenue  Service 
invites  comments  concerning  this  issue. 

Foreign  Currency  Loans 

The  proposed  regidations  state  that 
for  purposes  of  applying  the  below- 
market  loan  rules  to  loans  denorainated 
in  a  foreign  currency,  a  market  rate  of 
interest  appropriate  for  that  currency 
shall  be  used  in  lieu  of  the  applicable 
Federal  rate.  However,  the  proposed 
regulations  expressly  leave  open  the 
question  of  how  the  imputed  transfer 
from  the  borrower  to  the  lender  is  to  be 
treated  for  tax  purposes.  The  Service  is 
aware  that  high  nominal  rates  of  interest 
in  currencies  expected  to  depreciate 
with  respect  to  the  dollar  may  overstate 
the  true  cost  of  borrowing  to  a  U.S. 
taxpayer  if  offsetting  foreign  currency 
gains  are  not  taken  into  account 
Conversely,  low  rates  of  interest  in 
currencies  expected  to  appreciate  with 
respect  to  the  dollar  may  understate  true 
borrowing  costs.  The  Service  is  studying 
this  issue  further,  in  the  context  of 
transactions  governed  by  section  7872 
as  well  as  those  governed  by  sections 
1271  through  1275,  and  plans  to  address 
this  issue  in  futiire  regulations  under 
these  sections. 


Request  for  Comments  on  Cjtwtmim 
TransactioDs 

The  Service  is  aware  that  numerous 
transactions  which  occur  in  the  ordinary 
course  of  business  in  many  industries 
may  be  characterized  under  section 
7872(c)(1)(B)  as  compensation-related 
loans.  (One  example  is  a  transaction  in 
which  a  cash  margin  deposit  is  made 
pursuant  to  requirements  of  an  exchange 
to  a  futures  commission  merchant  or  to 
the  exchange  as  a  conditioD  for  trading 
futures  contracts.  See  §  1.7872-5  for  a 
special  temporary  rule  pending 
comments.)  In  order  to  determine 
whether  these  transactiona  are  subject 
to  section  7872  and  whether  the  interest 
arrangements  of  such  transaction  have  a 
significant  effect  on  the  Federal  tax 
liability  of  the  lender  or  borrower,  the 
Service  requests  that  taxpayers  submit 
written  commeata  providing  a  full 
explanation  of  the  transactions. 

The  Service  is  also  aware  that  other 
persons  subject  to  section  7872  may 
enter  into  numerous  short-term  demand 
loans  for  business-related  or  other 
purposes.  (One  example  is  short-term 
loans  resulting  from  the  extension  of 
credit  through  the  use  of  a  credit  card. 
See  9  1.7872-10(a)(6)  for  a  special  rule 
relating  to  revolving  credit  loans.) 
Because  of  the  volume  and  the  short- 
term  nature  of  the  loans  in  these 
situations,  the  Service  is  also 
considering  whether  special  rules  of 
convenience  can  be  formulated  in  some 
circumstances  to  reduce  the  cost  of 
compliance  without  creating 
opportunities  for  manipulation  or  tax 
avoidance.  The  Service  invites 
comments  and  suggestions  with  respect 
to  such  possible  rules  of  convenience, 
the  circumstances  in  which  they  would 
be  applicable,  and  any  exceptions  that 
may  be  necessary  if  such  rales  are 
adopted. 

Applicable  Federal  Rate 

Under  the  propoaed  regulations,  the 
applicable  Federal  rate  in  effect  at  any 
time  depends  upon  the  Federal  statutory 
rates  established  for  semiannual  periods 
and  the  alternate  Federal  rates 
established  by  the  Commissioner  on  a 
monthly  basis  (see  §  1.1274-^T).  The 
Federal  statutory  rates  and  the  alternate 
Federal  rates  are  published  by  the 
Commissioaer  along  with  equivalent 
rates  which  are  based  on  different 
compounding  periods.  The  choice  of  the 
appropriate  Federal  statutory  rate  or 
alternate  Federal  rate  for  any  loan 
depends  upon  the  payment  intervals  or 
compounding  periods  required  under  the 
loan  agreement  The  regulations  provide 
special  rules  to  permit  use  of  the 
alternate  Federal  rate  in  the  case  of 


demand  loans.  In  addition,  the  propoaed 
regulations  provide  apecial  rules  for 
certain  variable  interest  rate  loans. 

Unaacertainabhr  Tann 

The  proposed  regulations  do  not 
address  the  treatment  of  term  loans  in 
the  case  where  &e  period  for  which  the 
loan  is  outstanding  is  unascertainable. 
For  example,  a  loan  which  must  be 
repaid  when  the  borrower  marries  is  a 
term  loan  outstanding  for  an 
unascertainable  period  of  time.  In  order 
to  make  the  calculation  required  by 
section  7872(b).  it  is  necessary  to  know 
the  period  of  time  that  the  term  loan  is 
outstanding.  The  Service  invites 
comments  on  this  issue. 


Other  laaues:  Cenaiatancy;  Estate  and 
Gift  Tax  Rules;  Private  Fouadatioas 

Section  7872(g)(1)(B)  provides 
regulatory  authority  for  assuring  that  the 
positions  of  the  lender  and  borrower  are 
consistent  as  to  the  application  or 
nonapplication  of  section  7872. 
According,  proposed  1 1.7872-11(1) 
provides  that  the  lender  and  6»e 
borrower  each  must  attach  a  statement 
to  their  income  tax  returns  for  any 
taxable  year  in  which  they  either  have 
imputed  income  or  claim  a  deduction  for 
an  amount  imputed  under  section  7872. 

In  addition,  proposed  §  20.7872-1 
implements  section  7872(g)(2)  by 
prohibiting  the  discotinting,  at  other  tfian 
the  applicable  Federal  rate,  for  estate 
tax  purposes,  of  any  term  loan  made  by 
a  decedent  with  donative  intent  after 
June  6, 19B4.  Proposed  S  2S.7872-1 
implements  section  7872(a)  by  providing 
that  the  amount  transferred  by  the 
lender  to  the  borrower  and 
characterized  as  a  gift  is  subject  to  the 
gift  tax  provisions.  Finally,  |  S3.4Ml(dh 
2  is  amended  to  provide  that  the  aoMiunt 
of  interest  on  loans  lietween  a 
disqualified  person  and  a  private 
foundation  is  computEd  without  regard 
to  section  7872  for  purpoaes  ot 
apphcation  of  the  excise  tax  impoaed  by 
that  section. 

Effective  Dates 

In  general,  the  provisions  of  ■wrtina 
7872  apply  after  June  6. 1984.  to  lenn 
loans  made  after  June  6, 1984,  and  to 
demand  loans  outstanding  after  June  6. 
1984.  If,  however,  a  demand  ktan  that 
was  outstanding  after  June  6, 1984,  is 
retired  before  September  17, 1984,  the 
provisions  of  section  7872  will  not  apply 
to  the  deoiand  loan  for  the  period  ending 
on  the  date  on  which  the  loan  is  retired. 
For  this  purpose,  the  demand  loan  is 
retired  by  repayment  caoceUatioa. 
forgiveness,  modification  of  the  inUmt 
arrangement  or  some  other  similar 
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action  (see  Internal  Revenue  Service 
News  Release.  IR-84-95,  published 
August  28, 1984). 

Conunents  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  to  be 
held,  notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504  (h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 

Special  Analysis 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accodringly,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment, 
the  Internal  Revenue  Service  has 
concluded  that  the  proposed  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Howard  A. 
Balikov  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  both  substance  and  style. 


List  of  Subjects 

26  CFR  1.7872-1  to  1.7872-14 

Income  tax,  Gift  tax,  Below-market 
loans. 

^  CFR  Part  20 

Estate  taxes. 
26  CFR  Part  25 

Gift  Taxes. 

26  CFR  Part  53 

Excise  taxes.  Foundations, 
Investments,  Trusts  and  trustees. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations. 

The  proposed  amendments  to  26  CFR 
Part  1,  26  CFR  Part  20,  26  CFR  Part  25,  26 
CFR  Part  53,  and  28  CFR  Part  602  are  as 
follows: 

Income  Tax  Regulations 
PART  1— {AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  *  5§  17872-1 
through  1.7872-14  also  issued  under  28  U.S.C. 
7872. 

Par.  2.  New  §§  1.7872-1  through 
1.7872-14  are  added  in  the  appropriate 
place.  These  new  sections  read  as 
follows: 

S  1.7872-1    Introduction. 

(a)  Statement  of  purpose.  Section  7872 
generally  treats  certain  loans  in  which 
the  interest  rate  charged  is  less  than  the 
applicable  Federal  rate  as  economically 
equivalent  to  loans  bearing  interest  at 
the  applicable  Federal  rate,  coupled 
with  a  payment  by  the  lender  to  the 
borrower  sufficient  to  fund  all  or  part  of 
the  payment  of  interest  by  the  borrower. 
Such  loans  are  referred  to  as  "below- 
market  loans."  See  §  1.7872-3  for 
detailed  definitions  of  below-market 
loans  and  the  determination  of  the 
applicable  Federal  rate.  Accordingly, 
section  7872  recharacterizes  a  below- 
market  loan  as  two  transactions: 

(1)  An  arm's-length  transaction  in 
which  the  lender  makes  a  loan  to  the 
borrower  in  exchange  for  a  note 
requiring  the  payment  of  interest  at  the 
applicable  Federal  rate;  and 

(2)  A  transfer  of  funds  by  the  lender  to 
the  borrower  ("imputed  transfer"). 

The  timing  and  the  characterization  of 
the  amount  of  the  imputed  transfer  by 
the  lender  to  the  borrower  are 
determined  in  accordance  with  the 


substance  of  the  transaction.  The  timing 
and  the  amount  of  the  imputed  interest 
payment  (the  excess  of  the  amount  of 
interest  required  to  be  paid  using  the 
applicable  Federal  rate,  over  the  amount 
of  interest  required  to  be  paid  according 
to  the  loan  agreement)  by  the  borrower 
to  the  lender  depend  on  the  character  of 
the  imputed  transfer  by  the  lender  to  the 
borrower  and  whether  the  loan  is  a  term 
loan  or  a  demand  loan.  If  the  imputed 
transfer  by  the  lender  is  characterized 
as  a  gift,  the  provisions  of  chapter  12  of 
the  Internal  Revenue  Code,  relating  to 
gift  tax,  also  apply.  All  imputed 
transfers  under  section  7872  (e.g., 
interest,  compensation,  gift)  are 
characterized  in  accordance  with  the 
substance  of  the  transaction,  and, 
except  as  otherwise  provided  in  the 
regulations  under  section  7872,  are 
treated  as  so  characterized  for  all 
purposes  of  the  Code.  For  example,  for 
purposes  of  section  170,  an  interest-free 
loan  to  a  charity  referred  to  in  section 
170  for  which  interest  is  imputed  under 
section  7872,  is  treated  as  an  interest 
bearing  loan  coupled  with  periodic  gifts 
to  the  charity  in  the  amount  of  the 
imputed  transfer,  for  purposes  of  section 
170.  In  addition,  all  applicable 
information  and  reporting  requirements 
[e.g.,  reporting  on  Form  W-2  and  Form 
1099]  must  be  satisfied. 

(b)  Effective  date—(\)  In  general.  The 
provisions  of  section  7872  generally 
apply,  for  periods  after  June  6, 1984.  to 
demand  loans  outstanding  after  that 
date  and  to  loans  other  than  demand 
loans  made  after  that  date. 

(2)  Demand  loans  repaid  before 
September  17,  1984.  If  a  demand  loan 
which  was  outstanding  on  June  6, 1984, 
is  repaid  before  September  17, 1984, 
section  7872  does  not  apply  to  the  loan. 
For  purposes  of  this  paragraph  (b)(2) 
only,  a  loan  is  treated  as  repaid  if  it  is 
repaid,  cancelled,  forgiven,  modified,  or 
otherwise  retired.  For  example,  if  the 
loan  agreement  for  an  interest-free 
demand  loan,  which  is  outstanding  on 
June  6, 1984,  is  modified  on  September 
10, 1964,  to  require  the  borrower  to  pay  a 
5  percent  simple  rate  of  interest,  then  for 
purposes  of  this  paragraph  (b)(2)  the 
original  loan  is  treated  as  repaid  on 
September  10, 1984,  and  section  7872 
applies  to  the  modified  loan  beginning 
on  that  date. 

(3)  Change  in  loan  agreement.  For 
purposes  of  section  7872,  any  loan  which 
is  renegotiated,  extended,  or  revised 
after  June  6, 1984,  is  treated  as  a  loan 
made  after  June  6, 1984.  Accordingly,  for 
purposes  of  the  effective  date  provisions 
of  this  paragraph  (b)  in  the  case  of  such 
a  loan,  the  provisions  of  section  7872 
apply  as  if  the  loan  were  a  new  loan 
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made  on  the  day  the  lender  and 
borrower  enter  into  a  binding  agreement 
to  change  the  provisions  of  the  loan. 

(4)  Other  Federal  tax  consequences. 
Section  7872  does  not  alter  the  law 
applicable  to  below-market  loans  for 
periods  prior  to  the  effective  date  of 
section  7872.  Accordingly,  below-market 
interest  rate  loans  which  are  not  subject 
to  section  7872  by  reason  of  the  effective 
date  provisions  of  this  paragraph  (b). 
including  loans  which  are  repaid  under 
the  rule  described  in  paragraph  {b)(2)  of 
this  section,  may  still  have  Federal  tax 
consequences.  See,  e.g..  Dickman  v. 

Commissioner,  465  U.S. (1984),  104 

set.  1068. 

(c)  Key  to  Code  provisions.  The 
following  key  is  faitended  to  fadhtate 
research  with  respect  to  specific  Code 
provisions.  The  key  identifies  the 
regulations  section  in  which  the 
principal  discussion  of  a  particular  Code 
provision  appears.  As  a  result  of  the 
interrelationship  among  Code 
provisions,  other  regulation  sections 
may  also  discuss  the  particular  Code 
provision.  Section  1.7872-2  deals  with 
the  definition  of  the  term  "loan"  for 
purposes  of  section  7872.  The  following 
table  identifies  the  provisions  of  section 
7872  that  are  dealt  with  in  SS  1.7872-2 
through  1.7872-14  and  lists  each 
provision  trf  Code  secion  7872  below  the 
regulation  section  in  which  it  is  covered. 

§1.7872-2 

(0(8) 

§1.7872-3 

(e)(1) 
(0(2) 
(8K1KA) 

§1.7872-4 

(c)(1) 
(0(3) 

§1.7872-5 

(SKIMC) 

§1.7872-8 

(a) 
(dM2) 

§1.7872-7 

(a) 
(d)(2) 

(0(1) 
(0(4) 
(0(10) 

§1.7872-8 

(cJP) 

(dKD 

§1.7872-0 

(C)(3) 
(0(10) 

§1.7872-10 

(0(5) 
(0(6) 


§  1.7872-11 

(0(7) 
(0(9) 
(g){lMA) 
(g)(1)(B) 

§1.7872-12 
(e)(1)(A) 

§  1.7872-13 

(eK2) 
§1.7872-14 

(e)(1)(B) 

(0(1) 

See  8  20.7S72-1  for  regdationa  under 
section  7872(g)(2). 

See  (  25  JS72-1  for  gift  tax  regulations. 

See  §  53.4941  (d)-2  for  interest-£rce  loans 
between  private  foundation!  and  diaqualifled 
persons. 

91-7872-2    Definition  Of  lom. 

(a)  In  general— [1]  "Loan" interpreted 
broadly.  For  purposes  of  section  7872, 
the  term  "loan"  includes  generally  any 
extension  of  credit  (including,  for 
example,  a  purchase  money  mortgage) 
and  any  transaction  under  which  the 
owmer  of  money  permits  another  person 
to  ase  the  money  for  a  period  of  time 
after  which  the  money  is  to  be 
transferred  to  the  owner  or  applied 
according  to  an  express  or  implied 
agreement  with  the  owner.  The  term 
"loan"  is  interpreted  broadly  to 
implement  the  anti-abuse  intent  of  the 
statute.  An  integrated  series  of 
transactions  which  is  the  equivalent  of  a 
loan  is  treated  as  a  loan.  A  payment  for 
property,  goods,  or  services  under  a 
contract,  however,  is  not  a  loan  merely 
because  one  of  the  payor's  remedies  for 
breach  of  the  contract  is  recovery  of  the 
payment.  Similarly,  a  bona  fide 
prepayment  made  in  a  manner 
consistent  with  normal  commercial 
practices  for  services,  property,  or  the 
use  of  property,  generally,  is  not  a  loan; 
see  section  461  and  the  regulations 
thereunder  for  the  treatment  of  certain 
prepaid  expenses  and  for  the  special 
rules  of  sections  461  (h)  and  (i). 
However,  a  taxpayer's  characterization 
of  a  transaction  as  a  prepayment  or  as  a 
loan  is  not  conclusive.  Transactions  will 
be  characterized  for  tax  piHposes 
according  to  their  economic  substance, 
rather  than  the  terms  used  to  describe 
them.  Thus,  for  example,  receipt  by  a 
partner  from  a  partnership  of  money  is 
treated  as  a  loan  if  it  is  so  characterized 
under  9  1.731-l(c){2). 

(2)  Limitations  on  applicability  of 
section  7872— [i]  In  general.  Section  7872 
applies  only  to  certain  below-market 
loans  (as  defined  in  section  7872(eKl))- 
Section  1.7872-4  lists  the  categories  of 
below-maricet  loans  to  which  section 
7872  generally  apiplies.  Certain  below- 
market  loans  within  these  categories. 


however,  are  exempt  from  the 
provisions  of  section  7872.  See  9  1.7872- 
5  for  specific  exemptions  from  the  rules, 
(ii)  Loans  to  which  section  483  or  1274 
applies.  (Generally,  section  7872  does  not 
apply  to  any  loan  which  is  given  in 
consideration  for  the  sale  or  exchange  of 
property  (within  the  meaning  of  section 
1274(c)(1))  or  paid  on  account  of  the  sale 
or  exchange  of  property  (within  the 
meaning  of  section  483(c)(1)).  even  if  the 
rules  of  those  sections  do  not  apply  b>' 
reason  of  exceptions  or  safe  harbor 
provisions.  Any  transaction,  however. 
which  otherwise  is  described  in  section 
7872(c)(1)  (A),  (B).  or  (C),  and  is— 

(A)  A  debt  instrument  that  is  issued  in 
exchange  for  property  and  that  is 
payable  on  demand. 

(B)  A  debt  instrument  described  in 
section  1273(b)(3),  or 

(C)  A  debt  instrument  described  in 
section  1275(b).  unless  the  transactian  is 
described  in  9  1.7872-n5(b)(l). 

is  not  subject  to  sections  483  and  1274 
and  is  subject  to  section  7872. 

(iii)  Relation  to  section  4SZ  If  a 
below-market  loan  subject  to  section 
7872  would  also  be  subject  to  section 
482  if  the  Commissioner  chose  to  apfriy 
section  482  to  the  loan  transactioa  then 
section  7872  will  be  applied  first  If  the 
Commissioner  chooses  to  apply  section 
462,  then  the  loan  transaction  is  subject 
to  section  482  in  addition  to  section 
7872. 

(3)  Loan  proceeds  transferred  over 
time.  In  general,  each  extension  or  credit 
or  transfer  of  money  by  a  fender  to  a 
borrower  is  treated  as  a  separate  loan. 
Accordingly,  if  the  loan  agreement 
provides  that  the  lender  will  transfer  the 
loan  proceeds  to  the  borrower  in 
installments,  each  installment  payment 
is  treated  as  a  separate  loan.  Similarly, 
in  the  case  of  a  loan  in  which  the 
transfer  of  the  loan  proceeds  to  the 
borrower  is  subject  to  a  draw-down 
restriction,  eeipii  draw-down  of  loan 
proceeds  is  treated  as  a  sq>arate  loan. 

(b)  Examples  of  transactians  treated 
as  loans — (1)  Refundable  Deposits — (i) 
In  general.  If  an  amount  is  treated  for 
Federal  tax  purposes  as  a  deposit  rather 
than  as  a  prepa>-ment  or  an  advance 
payment,  the  amount  is  treated  as  a  loan 
for  purposes  of  section  7872. 

(ii)  Partially  refundable  deposits.  U  an 
amount  is  treated  for  Federal  tax 
-purposes  as  a  deposit  rather  than  as  a 
prepayment  or  an  advance  payment  and 
the  amount  is  refundable  only  for  a 
certain  period  of  time  or  is  only  partially 
refundable,  then  the  deposit  is  treated 
as  a  loan  only  to  the  extent  that  it  is 
refundable  and  only  for  the  period  of 
tine  ftat  it  is  refundable. 
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(iii)  Exception.  Paragraph  (b)(1)(i)  of 
this  section  does  not  apply  if  the  deposit 
is  custodial  in  nature  or  is  held  in  trust 
for  the  benefit  of  the  transferor.  The 
deposit  is  treated  as  custodial  in  nature 
if  the  transferee  is  not  entitled  to  the 
beneficial  enjoyment  of  the  amount 
deposited  including  interest  thereon 
(except  as  seciuity  for  an  obligation  of 
the  transferor).  Thus,  if  an  amount  is 
placed  in  escrow  to  secure  a  contractual 
obligation  of  the  transferor,  and  the 
escrow  agreement  provides  that  all 
interest  earned  is  paid  to  the  transferor 
and  that  the  transferee  has  no  rights  to 
or  interest  in  the  escrowed  amount 
unless  and  until  the  transferor  defaults 
on  the  obligation,  then,  in  the  absence  of 
any  facts  which  indicate  that  the 
transaction  was  entered  into  for  tax 
avoidance  purposes,  the  deposit  is  not  a 
loan. 

(2)  Permitting  agent  or  intermediary 
to  retain  funds.  An  agreement  under 
which  an  agent  or  intermediary  is 
permitted  to  retain  possession  of  money 
for  a  period  of  time  before  transferring 
the  money  to  his  or  her  principal  is 
treated  as  a  loan  for  purposes  of  section 
7872.  For  example,  a  taxpayer  who 
enters  into  an  agreement  with  a  broker 
under  which  the  broker  may  retain 
possession  of  the  proceeds  from  the  sale 
of  the  taxpayer's  property  (e.g., 
securities  issued  by  the  taxpayer)  for  a 
period  of  time  and  uses  or  invests  those 
funds  (other  than  for  the  taxpayer's 
account)  is  treated  as  making  a  loan  to 
the  broker  for  the  period  of  time  that  the 
broker  retains  possession  of  the 
proceeds. 

(3)  Advances.  An  advance  of  money 
to  an  employee,  salesman,  or  other 
similar  person  to  defray  anticipated 
expenditiu^s  is  not  treated  as  a  loan  for' 
purposes  of  section  7872  if  the  amount  of 
money  advanced  is  reasonably 
calculated  not  to  exceed  the  anticipated 
expenditures  and  if  the  advance  of 
money  is  made  on  a  day  within  a 
reasonable  period  of  time  of  the  day  that 
the  anticipated  expenditure  will  be 
incurred.  An  advance  or  draw  of  money 
against  a  partner's  distributive  share  of 
income  which  is  treated  in  the  manner 
described  in  §  1.731-l(a)(l)(ii)  is  not  a 
loan  for  purposes  of  section  7872. 

51.7872-3    Definition  of  b«low-fnarfcet 
loans. 

(a)  In  general.  Section  7872  does  not 
impute  interest  on  loans  which  require 
the  payment  of  interest  at  the  applicable 
Federal  rate.  This  section  defines  the 
applicable  Federal  rate  and  provides 
rules  for  determining  whether  an 
interest-bearing  loan  provides  sufficient 
stated  interest  to  avoid  classification  as 


a  below-market  loan.  The  term  "below- 
market  loan"  means  any  loan  if — 

(1)  In  the  case  of  a  demand  loan, 
interest  is  payable  at  a  rate  less  than  the 
applicable  Federal  rate;  or 

(2)  In  the  case  of  a  term  loan,  the 
amount  loaned  exceeds  the  present 
value  of  all  payments  due  under  the 
loan,  determined  as  of  the  day  the  loan 
is  made,  using  a  discount  rate  equal  to 
the  applicable  Federal  rate  in  effect  on 
the  day  the  loan  is  made. 

Sections  1.7872-13  and  1.7872-14  contain 
the  computations  necessary  for 
determining  the  amount  of  imputed 
interest  on  a  below-market  loan  which 
is  subject  to  section  7872. 

(b)  Applicable  Federal  rate — (1)  In 
general.  The  applicable  Federal  rate  is 
an  annual  stated  rate  of  interest  based 
on  semiannual  compounding.  In 
addition,  the  Commissioner  may 
prescribe  equivalent  rates  based  on 
compounding  periods  other  than 
semiannual  compounding  (for  example, 
annual  compounding,  quarterly 
compounding,  and  monthly 
compounding),  to  facilitate  application 
of  this  section  to  loans  other  than  those 
involving  semiannual  payments  or 
compounding.  Thus,  loans  providing  for 
annual  payments  or  annual 
compounding  of  interest  over  the  entire 
life  of  the  loan  will  use  the  applicable 
Federal  rates  based  on  annual 
compounding;  loans  providing  for 
quarterly  payments  or  quarterly 
compounding  over  the  entire  life  of  the 
loan  will  use  the  apphcable  Federal 
rates  based  on  quarterly  compounding; 
and  loans  providing  for  monthly 
payments  or  monthly  compounding  over 
the  entire  life  of  the  loan  will  use  the 
applicable  Federal  rates  based  on 
monthly  compounding.  The  shorter  of 
the  compounding  period  or  the  payment 
interval  determines  which  rate  is 
appropriate.  Loans  providing  for 
payments  or  compounding  of  interest  at 
other  intervals  [e.g.,  daily,  weekly,  bi- 
monthly) may  use  the  applicable  Federal 
rates  published  by  the  Commissioner 
based  on  the  shortest  compounding 
period  that  is  longer  than  the  shorter  of 
the  compounding  period  or  the  payment 
interval  provided  for  over  the  entire  life 
of  the  loan.  Thus,  loans  providing  for 
daily  or  weekly  payments  or 
compounding  of  interest  may  use  the 
applicable  Federal  rate  based  on 
monthly  compounding;  loans  providing 
for  bi-monthly  payments  or 
compounding  of  interest  will  use  the 
applicable  Federal  rates  based  on 
quarterly  compounding;  etc. 
Alternatively,  taxpayers  may  compute 
and  use  interest  rates  other  than  those 
published  by  the  Commissioner  for  other 


interest  payment  or  compounding 
periods  if  such  rates  are  equivalent  to 
the  applicable  Federal  rates.  Any 
reference  to  the  applicable  Federal  rate 
in  the  regulations  under  section  7872 
includes  the  equivalent  rates  based  on 
different  compounding  or  payment 
periods. 

(2)  Determination  of  applicable 
Federal  rate — (i)  In  general.  The 
applicable  Federal  rate  for  loans 
described  in  paragraphs  (b)(3).  (4),  and 
(5)  of  this  section  is  defined  by  reference 
to  Federal  statutory  rates  and  alternate 
Federal  rates. 

(ii)  Definition  of  Federal  statutory 
rate.  The  Federal  statutory  rates  are  the 
short-,  mid-,  and  long-term  rates  in 
effect  under  section  1274(d)  and  their 
equivalent  rates  based  on  different 
compounding  assumptions.  These  rates 
are  published  by  the  Commissioner  for 
each  semiannual  period  )anuary  1 
through  June  30  and  July  1  through 
December  31. 

(iii)  Definition  of  alternate  Federal 
rate.  The  alternate  Federal  rates  are  the 
short-,  mid-,  and  long-term  rates 
established  by  the  Commissioner  on  a 
monthly  basis,  and  their  equivalent 
rates  based  on  different  compounding 
assumptions.  These  rates  are  published 
by  the  Commissioner  on  a  monthly 
basis. 

(iv)  Definition  of  semiannual  period. 
For  purposes  of  section  7872  and  the 
regulations  thereimder.  the  first 
semiannual  period  means  the  period  in 
any  calendar  year  beginning  on  January 
1  and  ending  on  June  30,  and  the  second 
semiannual  period  means  the  period  in 
any  calendar  year  beginning  on  July  1 
and  ending  on  December  31. 

(3)  Demand  loans — (i)  In  general.  In 
the  case  of  a  demand  loan,  the 
applicable  Federal  rate  for  a  semiannual 
period  (January  1  through  June  30  or  July 
1  through  December  31),  is  the  lower  of: 

(A)  The  Federal  statutory  short-term 
rate  in  effect  for  the  semiannual  period; 
or 

(B)  The  special  rate  for  demand  loans 
described  in  paragraph  (b)(3)(ii]  of  this 
section. 

(ii)  Special  rate  for  demand  loans.  The 
special  rate  for  demand  loans  is — 

(A)  For  the  semiannual  period  in 
which  the  loan  is  made,  the  alternate 
Federal  short-term  rate  which  is  in  effect 
on  the  day  the  loan  is  made;  and 

(B)  For  each  subsequent  semiannual 
period  in  which  the  loan  is  outstanding, 
the  alternate  Federal  short-term  rate 
which  is  in  effect  for  the  first  month  of 
that  semiannual  period  [i.e.,  January  or 
July). 
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For  a  special  safe  harbor  rule  for  certain 
variable  interest  rate  demand  Ioeuis,  see 
paragraph  (c)(2)  of  this  section. 

(4)  Term  loans.  In  the  case  of  a  term 
loan,  including  a  gift  term  loan  or  a  term 
loan  that  is  treated  as  a  demand  loan  as 
provided  in  §  1.7872-10(a)(5).  the 
applicable  Federal  rate  is  the  lower  of: 

(i)  The  Federal  statutory  rate  for  loans 
of  that  term  in  effect  on  the  day  the  loan 
is  made;  or 

(ii)  The  alternate  Federal  rate  for 
loans  of  that  term  in  effect  on  the  day 
the  loan  is  made. 

(5)  Loans  conditioned  on  future 
services.  In  the  case  of  a  term  loan  that 
is  treated  as  a  demand  loan  as  provided 
in  S  1.7872-10(a)(5).  on  the  date  the 
condition  to  preform  substantial 
services  is  removed  or  lapses,  the 
demand  loan  is  treated  as  terminated 
and  a  new  term  loan  is  created.  The 
applicable  Federal  rate  for  the  new  term 
loan  is  the  lower  of  the  following: 

(i)  The  applicable  Federal  rate  in 
effect  on  the  day  the  original  loan  was 
made;  or 

(ii)  The  applicable  Federal  rate  in 
effect  on  the  day  the  condition  lapses  or 
is  removed. 

(6)  Periods  before  January  1, 1985.  For 
term  loans  made  and  demand  loans 
outstanding  after  June  8, 1984,  and 
before  January  1. 1985,  the  applicable 
Federal  rate  under  section  7872(f)(2)  is 
as  follows: 

(i)  10.25  percent,  compounded 
annually; 

(ii)  10.00  percent,  compounded 
semiannually; 

(iii)  9.88  percent,  compounded 
quarterly;  and 

(iv)  9.80  percent  compounded 
monthly. 

(c)  Loans  having  sufficient  stated 
interest. — (1)  In  general.  Section  7872 
does  not  apply  to  any  loan  which  has 
sufficient  stated  interest.  A  loan  has 
sufficient  stated  interest  if  it  provides 
for  interest  on  the  outstanding  loan 
balance  at  a  rate  no  lower  than  the 
applicable  Federal  rate  based  on  a 
compounding  period  appropriate  for  that 
loan.  See  paragraph  (b)(1)  of  this  section 
for  a  description  of  appropriate 
compounding  periods.  See  S  1.7872-ll(a) 
for  rules  relating  to  waiver  of  interest. 

(2)  Safe  harbor  for  demand  loans.  If 
the  interest  rate  on  a  demand  loan  is 
changed,  either  under  the  terms  of  the 
original  loan  agreement,  or 
subsequently,  the  loan  will  be  treated  as 
a  new  loan  for  piuposes  of  determining 
the  apphcable  Federal  rate  for  that  loan. 
Thus,  the  loan  will  have  sufficient  stated 
interest  for  the  remainder  of  the 
semiannual  period  following  such 
change  of  interest  rate  if  the  new 
interest  rate  is  not  less  than  the  lower  of 


the  Federal  statutory  short-term  rate  in 
effect  for  the  semiannual  period  or  the 
alternate  Federal  short-term  rate  in 
effect  on  the  day  the  new  interest  rate 
takes  effect. 

(3)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples. 

Example  (1).  On  December  1, 1984.  A 
makes  a  SlOO.O*  5-year  gift  term  loan  to  B. 
requiring  10  interest  payments  of  $5,000  each, 
payable  on  May  31  and  November  30  of  each 
year  the  loan  is  outstanding.  Since  the  loan 
requires  semiannual  interest  payments,  the 
appropriate  compounding  assumption  is 
semiannual  compounding.  For  term  loans 
made  during  1984,  the  applicable  Federal  rate 
based  on  semiannual  compounding  is  10 
percent.  The  loan  is  not  a  below-market  loan 
because  it  provides  for  interest  at  a  rate  of  10 
percent,  payable  semiannually. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1),  except  that  the  loan  requires  5 
annual  interest  payments  of  $10,000  each, 
payable  on  November  30  of  each  year  the 
loan  is  outstanding.  Since  the  loan  requires 
annual  interest  payments,  the  appropriate 
compounding  assumption  is  annual 
compounding.  The  loan  is  a  below-maricet 
loan  because,  although  interest  is  stated  at  a 
rate  of  10  percent,  a  rate  that  reflects 
semiaimual  compoimding  is  not  appropriate 
for  a  loan  with  annual  payments. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (2),  except  that  the  loan  requires  5 
annual  payments  of  $10,250  eacK  payable  on 
November  30  of  each  year  that  the  loan  is 
outstanding.  Since  the  loan  requires  annual 
interest  payments,  the  appropriate 
compounding  assumption  is  annual 
compounding.  For  term  loans  made  during 
1984,  the  applicable  Federal  rate  based  on 
annual  compounding  is  10.25  percent.  The 
loan  is  not  a  below-market  loan  because  it 
provides  for  interest  at  a  rate  of  10.25  percent, 
compounded  annually. 

Example  (4).  Assume  the  same  facts  as  in 
Example  (1),  except  that  the  loan  requires  120 
monthly  interest  payments  of  $816.67  each, 
payable  on  the  last  calendar  day  of  each 
month  that  the  loan  is  outstanding.  Since  the 
loan  requires  monthly  interest  payments,  the 
appropriate  compounding  assumption  is 
monthly  compounding.  The  loan  is  not  a 
below-market  loan  because  it  requires 
monthly  payments  of  interest  based  on  a  rate 
of  9.80  percent,  the  applicable  Federal  rate  of 
interest  based  on  monthly  compounding. 

Example  (5).  (i)  A  makes  a  demand  loan  to 
her  son,  B,  on  April  1. 1985.  The  loan  requires 
quarterly  interest  payments  due  at  the  end  of 
each  calendar  quarter  at  a  rate  of  10  percent 
Assume  that  on  April  1, 1985,  the  Federal 
statutory  short-term  rate  in  effect  is  12 
percent,  compounded  quarterly,  and  that  the 
alternate  Federal  short-term  rate  in  effect  for 
the  month  of  April  is  10  percent,  compounded 
quarterly.  The  loan  is  not  a  below-market 
loan  for  the  period  April  1, 1985,  through  June 
30,1985. 

(ii)  Assume  that  on  July  1. 1985,  the  Federal 
statutory  short-term  rate  In  effect  is  11 
percent,  compounded  quarterly,  and  the 
alternate  Federal  short-term  rate  in  effect  for 
the  month  of  July  is  10.20  percent. 


compounded  quarteriy.  The  loan  no  longer 
has  sufficient  stated  interest  If  A  raises  the 
interest  rate  to  at  least  10.20  percent  the  loan 
will  have  sufficient  stated  interest  and  will 
not  be  a  below-mariiei  loan  for  (he  period  of 
July  1  through  December  31, 1965. 

(iii)  Assume  that  on  July  1, 1985,  A 
increases  the  interest  rate  on  the  loan  to  10.20 
percent  a  rate  equal  to  the  alternate  Federal 
short-term  rate  in  effect  for  July.  Further 
assume  that  the  alternate  Federal  short-tenn 
rate  subsequently  decreases  so  that  such  rate 
in  effect  for  the  month  of  August  decreases  to 
10  percent  On  August  1. 1965.  A  lowers  the 
interest  rate  on  this  loan  to  10  and  does  not 
change  that  rate  for  the  remainder  of  the 
semiannual  period.  The  loan  has  sufficient 
stated  interest  and  will  not  be  a  l)elow- 
maricet  loan  for  the  semiannual  period 
begiiming  on  July  1, 1985,  even  if  the  alternate 
Federal  rate  is  greater  than  10  percent  for  any 
or  all  of  the  four  remaining  months  in  the 
semiannual  period  ending  on  Decemtter  31. 
1985. 

(d)  Short  periods.  The  rules  for 
determining  whether  a  loan  has 
sufficient  stated  interest  also  apply  to 
short  periods  [e.g.,  a  period  that  is 
shorter  than  the  interval  between 
interest  payments  or  interest 
compounding  under  the  loan  which  may 
occiu-  at  the  beginning  or  end  of  the 
loan).  For  special  computational  rules 
and  examples  relating  to  a  short  periods, 
see  §  1.7872-12. 

(e)  Variable  rates  of  interest — (1)  In 
general.  If  a  loan  requires  payments  of 
interest  calculated  at  a  rate  of  interest 
based  in  whole  or  in  part  on  an 
objective  index  or  combination  of 
indices  of  market  interest  rates  (e.^^  a 
prime  rate,  the  apphcable  Federal  rate, 
the  average  yield  on  government 
securities  as  reflected  in  the  weekly 
Treasury  bill  rate,  the  Treasury  constant 
maturity  series,  or  LIBOR  (London 
interbank  offered  rate)),  the  loan  will  be 
treated  as  having  sufficient  stated 
interest  if— 

(i)  In  the  case  of  a  term  loan,  the  rate 
fixed  by  the  index  or  indices  is  no  lower 
than  the  applicable  Federal  rate,  as 
determined  under  paragraph  (b)(4)  of 
this  section  (as  modified  by  paragraph 
(e)(2)  of  this  section),  on  the  date  the 
loan  in  made;  or 

(ii)  In  the  case  of  a  demand  loan,  the 
interest  rate  fixed  by  the  index  or 
indices  is  no  lower  than  the  applicable 
Federal  rate,  as  determined  imder 
paragraph  (b)(3)  of  this  section,  for  each 
semiaimual  period  that  the  loan  is 
outstanding.  See  paragraph  (e)(2)(i)  of 
this  section  for  rules  relating  to  variable 
interest  rate  demand  loans  the  interest 
rates  of  which  are  tied  to  the  apphcable 
Federal  rate. 

(2)  Special  rules — (i)  Demand  loans 
tied  to  the  applicable  Federal  rate.  A 
variable  rate  demand  loan  will  be 
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treated  as  having  sufficient  stated 
interest  if,  by  the  terms  of  the  loan 
agreement,  the  interest  rate  cannot  be 
less  than  the  lower  of  the  Federal 
statutory  short-term  rate  or  the  alternate 
Federal  short-term  rate  in  effect  at  the 
beginning  (or.  if  the  agreement  so 
provides,  at  the  end]  of  the  payment  or 
compounding  period  (whichever  is 
shorter). 

(ii)  Applicable  Federal  rate  for 
variable  interest  rate  term  loans.  For 
piirposes  of  determining  the  applicable 
Federal  rate,  if  a  term  loan  requires 
payments  or  compounding  of  interest 
based  on  a  variable  rate  [within  the 
meaning  of  paragraph  (e)(1)  of  this 
section),  the  term  of  the  loan  shall  be 
treated  as  being  equal  to  the  longest 
period  of  time  that  exists  between  the 
dates  that,  under  the  loan  agreement, 
the  interest  rate  charged  on  the  loan  is 
required  to  be  recomputed  (whether  or 
not  the  recomputation  results  in  a  rate 
different  from  the  immediately 
preceding  rate).  Thus,  for  example,  in 
the  case  of  a  10  year  term  loan  that 
charges  interest  at  a  variable  rate  equal 
to  a  rate  2  points  above  the  prime  rate, 
and  that  requires  that  the  interest  rate 
be  adjusted  every  18  months  to  reflect 
any  changes  in  the  prime  rate,  the 
applicable  Federal  rate  is  determined  by 
treating  the  loan  as  having  a  term  of  18 
months  rather  than  a  term  of  10  years. 
Accordingly,  the  applicable  Federal 
short-term  rate  rather  than  the 
applicable  Federal  long-term  rate  shall 
apply. 

(3)  The  provision  of  paragraph  {e)(l) 
of  this  section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  April  1, 1985,  A  loans 
$200,000  to  B,  repayable  on  demand.  The  note 
calls  for  interest  to  be  paid  semiannually  on 
September  30  and  March  31  of  each  year  at  a 
rate  equal  to  the  alternate  Federal  short-term 
rate  (based  on  semiannual  componnding]  for 
the  month  in  which  the  payment  is  made.  The 
loan  has  sufficient  stated  interest 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1)  except  that  the  note  calls  for 
intereat  at  a  rate  equal  to  the  lower  of  the 
alternate  Federal  short-term  rate  or  Uie 
statutory  Federal  short-term  rate  (in  each 
case,  based  on  semiannual  compounding)  for 
the  month  In  which  the  payment  is  made.  The 
loan  has  sufficient  stated  interest. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (l)  except  that  interest  is  computed 
and  compounded  at  the  end  of  each  mcmth  at 
a  rate  equal  to  the  lower  of  the  alternate 
Federal  short-term  rate  of  the  statutory 
Federal  short-term  rate  (in  each  case,  based 
on  monthly  compotuidin^]  in  effect  for  that 
month.  Accrued  interest  is  payable 
semiannually  on  September  20  and  March  31 
of  each  year.  The  loan  has  sufficient  stated 
interest 

Example  (4).  Assume  the  same  facts  as  in 
Example  (1)  except  that  interest  is  payable  at 


the  prime  rate  of  a  major  lending  instittiMon 
at  the  time  each  payment  is  made.  The  prime 
rate  is  not  an  index  which  by  its  terms  cannot 
he  less  than  the  lower  of  the  statutory 
Federal  short-term  rate  of  the  alternate 
Federal  short-term  rate.  Therefore,  the  loan 
will  be  tested  for  sufficient  stated  interest  in 
each  semiannual  period  under  the  rules  of 
paragraph  (b)(3)  of  this  section. 

(f)  Contingent  interest.  [Reserved] 

S  1.7872-4    Types  of  bstow-marfcet  loans. 

(a)  In  general.  Section  7872  applies 
only  to  certain  categories  of  below- 
market  loans.  These  categories  are  gift 
loans,  compensation-related  loans, 
corporation-shareholder  loans,  tax 
avoidance  loans,  and  certain  other  loans 
classified  in  the  regulations  imder 
section  7872  as  significant  tax  effect 
loans  (i.e.,  loans  whose  interest 
arrangements  have  a  significant  effect 
on  any  Federal  tax  liability  of  the  lender 
or  the  borrower.) 

(b)  Gift  loans— [1]  In  general.  The 
term  "gift  loan"  means  any  below- 
market  loan  in  which  the  foregoing  of 
interest  isin  the  nature  of  a  gift  within 
the  meaning  of  Chapter  12  of  the 
Internal  Revenue  Code  (whether  cr  not 
the  lender  is  a  natural  person). 

(2)  Cross  reference.  See  i  1.7872-8  for 
special  rules  limiting  the  application  of 
section  7872  to  gift  loans.  See  paragraph 
(g)  of  this  section  for  rules  with  respect 
to  below-market  loans  which  are 
indirectly  gift  loans. 

(c)  Compensation-related  loans — (1) 
In  general.  A  compensation-related  loan 
is  a  beiow-market  loan  that  is  made  in 
connection  with  the  performance  of 
services,  directly  or  indirectly, 
between — 

(i)  An  employer  and  an  employee. 

(ii)  An  independent  contractor  and  a 
person  for  whom  such  independent 
contractor  provides  services,  or 

(iii)  A  partnership  and  a  partner  if  the 
loan  is  made  in  consideration  for 
services  performed  by  the  partner  acting 
other  than  in  his  capacity  as  a  member 
of  the  partnership. 

The  imputed  transfer  (amotmt  of  money 
treated  as  transferred)  by  the  lender  to 
the  borrower  is  compensation.  For 
purposes  of  this  section,  the  term  "in 
connection  with  the  performance  of 
services"  has  the  same  meaning  as  the 
term  has  for  purposes  of  section  83.  A 
loan  from  a  qualified  pension,  profit- 
sharing,  or  stock  bonus  plan  to  a 
participant  of  the  plan  is  not.  directly  or 
indirectly,  a  compensation-related  loan. 

(2)  Loan  in  part  in  exchange  for 
services.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section  (relating 
to  a  loan  from  a  corporation  to  an 
employee  who  is  also  a  shareholder  of 
the  corporation),  a  loan  which  is  made 
in  part  in  exchange  for  services  and  in 


part  for  other  reasons  is  treated  as  a 
compensation-related  loan  for  purposes 
of  section  7872(c)(3)  only  if  more  than  25 
percent  of  the  amount  loaned  is 
attributable  to  the  performance  of 
services.  If  25  percent  or  less  of  the 
amount  loaned  is  attributable  to  the 
performance  of  services,  the  loan  is  not 
subject  to  section  7872  by  reason  of 
being  a  compensation-related  loait  The 
loan  may,  however,  be  subject  to  section 
7872  by  reason  of  being  a  below-market 
loan  characterized  other  than  as  a 
compensation-related  loan  [e.g., 
corporation-shareholder  loan  or  tax 
avoidance  loan).  If — 

(i)  A  loan  is  characterized  as  a 
"compensation-related"  loan  under  this 
paragraph  (c). 

(ii)  Less  than  100  percent  of  the 
amount  loaned  is  attributable  to  the 
performance  of  services,  and 

(iii)  The  portion  of  the  amount  loaned 
that  is  not  attributable  to  the 
performance  of  services  is  not  subject  to 
section  7872,  then  the  amounts  of 
imputed  transfer  (as  defined  in  S  1.7872- 
l(a)(2])  and  imputed  transfer  (as  defined 
in  S  1.7872-l(a))  are  determined  only 
with  respect  to  that  part  of  the  loan 
which  is  attributable  to  services.  All  of 
the  facts  and  circumstances  surrounding 
the  loan  agreement  and  the  relationship 
between  the  lender  and  the  borrower 
are  taken  into  account  in  determining 
the  portion  of  the  loan  made  in 
exchange  for  services. 

(3)  Third-party  lender  as  agent  A 
below-market  loan  by  an  imrelated 
third-party  lender  to  an  employee  is 
treated  as  attributable  to  the 
performance  of  services  if,  taking  into 
account  all  the  facts  and  circumstances, 
the  transaction  is  in  substance  a  loan  by 
the  employer  made  with  the  aid  of  a 
third-party  lender  acting  as  an  agent  of 
the  employer.  Among  the  facts  and 
circumstances  which  indicate  whether 
such  a  loan  has  been  made  is  whether 
the  employer  bears  the  risk  of  default  at 
and  immediately  after  the  time  the  loan 
is  made.  The  principles  of  this 
paragraph  (c)(3)  also  apply  with  respect 
to  a  below-market  loan  by  an  unrelated 
third-party  lender  to  an  independent 
contractor. 

(4)  Special  rule  for  continuing  care 
facilities.  Any  loan  to  a  continuing  care 
facility  will  not  be  treated,  in  whole  or 
in  part  as  a  compensation-related  loan. 

(5)  Cross-references.  For  a  special  rule 
in  the  case  of  a  below-market  loan  that 
could  be  characterized  as  both  a 
compensation-related  loan  and  a 
corporation-shareholder  loan,  see 
paragraph  (d)(2)  of  this  section.  See 
paragraph  (g)  of  this  section  for  rules 
with  respect  to  below-market  loans 
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which  are  indirectly  compensation- 
related  loans. 

(d)  Corporation-shareholder  loans — 
(1)  In  general.  A  below-market  loan  is  a 
corporation-shareholder  loan  if  the  loan 
is  made  directly  or  indirectly  between  a 
corporation  and  any  shareholder  of  the 
corporation.  The  amount  of  money 
treated  as  transferred  by  the  lender  to 
the  borrower  is  a  distribution  of  money 
(characterized  according  to  section  301 
or  in  the  case  of  an  S  corporation, 
section  1368)  if  the  corporation  is  the 
lender,  or  a  contribution  to  capital  if  the 
shareholder  is  the  lender. 

(2)  Special  rule.  A  below-market 
loan — 

(i)  From  a  publicly  held  corporation  to 
an  employee  of  the  corporation  who  is 
also  a  shareholder  owning  directly  or 
indirectly  more  than  0.5  percent  of  the 
total  voting  power  of  all  classes  of  stock 
entitled  to  vote  or  more  than  0.5  percent 
of  the  total  value  of  shares  of  all  other 
classes  of  stock  or  0.5  percent  of  the 
total  value  of  shares  of  all  classes  of 
stock  (including  voting  stock)  of  the 
corporation;  or 

(ii)  From  a  corporation  that  is  not  a 
publicly  held  corporation  to  an 
employee  of  the  corporation  who  is  also 
a  shareholder  owning  directly  or 
indirectly  more  than  5  percent  of  the 
total  voting  power  of  all  classes  of  stock 
entitled  to  vote  or  more  than  5  percent 
of  the  total  number  of  shares  of  all  other 
classes  of  stock  or  5  percent  of  the  total 
value  of  shares  of  all  classes  of  stock 
(including  voting  stock)  of  the 
corporation;  will  be  presumed  to  be  a 
corporation-shareholder  loan,  in  the 
absence  of  clear  and  convincing 
evidence  that  the  loan  is  made  solely  in 
connection  with  the  performance  of 
services.  For  purposes  of  determining 
the  percentage  of  direct  and  indirect 
stock  ownership,  the  constructive 
ownership  rules  of  section  267(c)  apply. 

(3)  Cross-reference.  See  paragraph  (g) 
of  this  section  for  rules  with  respect  to 
below-market  loans  which  are  indirectly 
corporation-shareholder  loans. 

(e)  Tax  avoidance  loans.  A  tax 
avoidance  loan  is  any  below-market 
loan  one  of  the  principal  purposes  for 
the  interest  arrangements  of  which  is  the 
avoidance  of  Federal  tax  with  respect  to 
either  the  borrower  or  the  lender,  or 
both.  For  purposes  of  this  rule,  tax 
avoidance  is  a  principal  purpose  of  the 
interest  arrangements  if  a  principal 
factor  in  the  decision  to  structure  the 
transaction  as  a  below-market  loan 
(rather  than,  for  example,  as  a  market 
interest  rate  loan  and  a  payment  by  the 
lender  to  the  borrower)  is  to  reduce  the 
Federal  tax  liability  of  the  borrower  or 
the  lender  or  both.  The  purpose  for 
entering  into  the  transaction  (for 


example,  to  a  make  a  gift  or  to  pay 
compensation)  is  irrelevant  in 
determining  whether  a  principal  purpose 
of  the  interest  arrangements  of  the  loan 
is  the  avoidance  of  Federal  tax. 

(f)  Certain  below-market  loans  with 
significant  effect  on  tax  liability 
("significant-effect"  loans} — (Reserved). 

(g)  Indirect  loans — (1)  In  general.  If  a 
below-market  loan  is  made  between  two 
persons  and,  based  on  all  the  facts  and 
circumstances,  the  effect  of  the  loan  is 
to  make  a  gift  or  a  capital  contribution 
or  a  distribution  of  money  (under 
section  301  or  in  the  case  of  an  S 
corporation,  section  1368),  or  to  pay 
compensation  to  a  third  person 
("indirect  participant"),  or  is  otherwise 
attributable  to  the  relationship  of  the 
lender  or  borrower  to  the  indirect 
participant,  the  loan  is  restructured  as 
two  or  more  successive  below-market 
loans  ("deemed  loans")  for  purposes  of 
section  7872,  as  follows: 

(i)  A  deemed  below-market  loan  made 
by  the  named  lender  to  the  indirect 
participant;  and 

(ii)  A  deemed  below-market  loan 
made  by  the  indirect  participant  to  the 
borrower.  Section  7872  is  applied 
separately  to  each  deemed  loan,  and 
each  deemed  loan  is  treated  as  having 
the  same  provisions  as  the  original  loan 
between  the  lender  and  the  borrower. 
Thus,  for  example,  if  a  father  makes  an 
interest-free  loan  to  his  daughter's 
corporation,  the  loan  is  restructured  as  a 
below-market  loan  from  father  to 
daughter  (deemed  gift  loan)  and  a 
second  below-market  loan  from 
daughter  to  corporation  (deemed 
corporation-shareholder  loan).  Similarly, 
if  a  corporation  makes  an  interest-free 
loan  to  another  commonly  confrolled 
corporation,  the  loan  is  restructured  as  a 
below-market  loan  from  the  lending 
corporation  to  the  common'parent 
corporation  and  a  second  below-market 
loan  from  the  parent  corporation  to  the 
borrowing  corporation. 

(2)  Special  rule  for  intermediaries.  If  a 
lender  and  a  borrower  use  another 
person,  such  as  an  individual,  a  trust,  a 
partnership,  or  a  corporation,  as  an 
intermediary  or  middleman  in  a  loan 
transaction  and  a  purpose  for  such  use 
is  to  avoid  the  application  of  section 
7872(c)(1)  (A),  (B),  or  (C),  the 
intermediary  will  be  ignored  and  the 
loan  will  be  treated  as  made  directly 
between  the  lender  and  the  borrower. 
Thus,  for  example,  if  a  father  and  a  son 
arrange  their  below-market  loan 
transaction  by  having  the  father  make  a 
below-market  loan  to  the  father's 
partnership,  followed  by  a  second 
below-market  loan  (with  substantially 
identical  terms  and  conditions  as  the 
first  loan)  made  by  the  partnership  to 


the  son,  the  two  below-market  loans  will 
be  restructured  as  one  below-market 
loan  from  the  father  to  the  son. 

§1.7872-5    Exempted  loans. 

(a)  In  general — (1)  General  rule. 
Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  notwithstanding  any 
other  provision  of  section  7872  and  the 
regulations  thereunder,  section  7872 
does  not  apply  to  the  loans  listed  in 
paragraph  (b)  of  this  section  because  the 
interest  arrangements  do  not  have  a 
significant  effect  on  the  Federal  tax 
liability  of  the  borrower  or  the  lender. 

(2)  No  exemption  for  tax  avoidance 
loans.  If  a  taxpayer  structures  a 
transaction  to  be  a  loan  described  in 
paragraph  (b)  of  this  section'and  one  of 
the  principal  purposes  of  so  structuriog 
the  fransaction  is  the  avoidance  of 
Federal  tax,  then  the  transaction  will  be 
recharacterized  as  a  tax  avoidance  loan 
as  defined  in  section  7872(c)(1)(D). 

(b)  List  of  exemptions.  Except  as 
provided  in  paragraph  (a)  of  this  section, 
the  following  transactions  are  exempt 
from  section  7872: 

(1)  Loans  which  are  made  available 
by  the  lender  to  the  general  public  on 
the  same  terms  and  conditions  and 
which  are  consistent  with  the  lender's 
customary  business  practices; 

(2)  Accounts  or  withdrawable  shares 
with  a  bank  (as  defined  in  section  561). 
or  an  institution  to  which  section  591 
applies,  or  a  credit  imion,  made  in  the 
ordinary  course  of  its  business: 

(3)  Acquisitions  of  publicly  traded 
debt  obligations  for  an  amount  equal  to 
the  public  frading  price  at  the  time  of 
acquisition; 

(4)  Loans  made  by  a  life  insurance 
company  (as  defined  in  section  816(a)), 
in  the  ordinary  course  of  its  business,  to 
an  insured,  under  a  loan  right  contained 
in  a  life  insurance  policy  and  in  which 
the  cash  surrender  values  are  used  as 
collateral  for  the  loans; 

(5)  Loans  subsidized  by  the  FederaL 
State  (including  the  District  of 
Columbia),  or  Municipal  government  (or 
any  agency  or  instrumentality  thereof), 
and  which  are  made  available  under  a 
program  of  general  application  to  the 
pubUc; 

(6)  Employee-relocation  loans  that 
meet  the  requirements  of  paragraph 
(c)(1)  of  tliis  section; 

(7)  Obligations  the  interest  on  which 
is  excluded  fit)m  gross  income  under 
section  103; 

(8)  Obligations  of  the  United  States 
government; 

(9)  Loans  to  a  charitable  organization 
(described  in  section  170(c)),  but  only  if 
at  no  time  during  the  taxable  year  will 
the  aggregate  outstanding  amount  of 
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loans  by  the  lender  to  all  such 
organizations  exceed  $10,000; 

(10)  Loans  made  to  or  hnm  a  foreign 
person  that  meet  the  requirements  of 
paragraph  (c)(2)  of  this  section; 

(11)  Loans  made  by  a  private 
foundation  or  other  organization 
described  in  section  170(c),  the  primary 
purpose  of  which  is  to  accomplish  one 
or  more  of  the  purposes  described  in 
section  170(c)(2)(B); 

(12)  Loans  made  prior  to  July  1. 1986, 
to  the  extent  excepted  from  the 
application  of  section  482  for  the  6- 
month  (or  longer)  period  referred  to  in 
§  1.482-2(a)(3); 

(13)  For  periods  prior  to  July  1, 1988, 
all  money,  securities,  and  property 
received  by  a  futures  commission 
merchant  or  by  a  clearing  organization 
(i)  to  margin,  guarantee  or  secure 
contracts  for  future  delivery  on  or 
subject  to  the  rules  of  a  qualified  board 
or  exchange  (as  defmed  in  section 
1256(g)(7)),  or  (ii)  to  purchase,  margin, 
guarantee  or  secure  options  contracts 
traded  on  or  subject  to  the  rules  of  a 
qualified  board  or  exchange,  and  all 
money  accruing  to  account  holders  as 
the  result  of  such  futures  and  options 
contracts; 

(14)  Loans  where  the  taxpayer  can 
show  that  the  below  market  interest 
arrangements  have  no  significant  effect 
on  any  Federal  tax  liability  of  the  lender 
or  the  borrower,  as  described  in 
paragraph  (c)(3)  of  this  section;  and 

(15)  Loans,  described  in  revenue 
rulings  or  revenue  procedures  issued 
under  section  7872(g)(1)(C).  if  the 
Conunissioner  finds  that  the  factors 
justifying  an  exemption  for  such  loans 
are  sufficiently  similar  to  the  factors 
justifying  the  exemptions  contained  in 
this  section. 

(c)  Special  rules — (1)  Employee- 
relocation  loans- — (i)  Mortgage  loans.  In 
the  case  of  a  compensation-related  loan 
to  an  employee,  where  such  loan  is 
secured  by  a  mortgage  on  the  new 
principal  residence  (within  the  meaning 
of  section  217  and  the  regulations 
thereunder]  of  the  employee,  acquired  in 
connection  with  the  transfer  of  that 
employee  to  a  new  principal  place  of 
work  (which  meets  the  requirements  in 
section  217(c)  and  the  regulations 
thereunder),  the  loan  will  be  exempt 
from  section  7872  if  the  following 
conditions  are  satisfied: 

(A)  The  loan  is  a  demand  loan  or  is  a 
term  loan  the  benefits  of  the  interest 
arrangements  of  which  are  not 
transferable  by  the  employee  and  are 
conditioned  on  the  future  performance 
of  substantial  services  by  the  employee; 

(B)  The  employee  certifies  to  the 
employer  that  the  employee  reasonably 
expects  to  be  entitled  to  and  will  itemize 


deductions  for  each  year  the  loan  is 
outstanding;  and 

(C)  The  loan  agreement  requires  that 
the  loan  proceeds  be  used  only  to 
purchase  the  new  principal  residence  of 
the  employee. 

(ii)  Bridge  loans.  In  the  case  of  a 
compensation-related  loan  to  an 
employee  which  is  not  described  in 
paragraph  (c)(l)(i)  of  this  section,  and 
which  is  used  to  purchase  a  new 
principal  residence  (within  the  meaning 
of  section  217  and  the  regulations 
thereunder)  of  the  employee  acquired  in 
connection  with  the  transfer  of  that 
employee  to  a  new  principal  place  of 
work  (which  meets  the  requirements  in 
section  217(c)  and  the  regulations 
thereunder),  the  loan  will  be  exempt 
from  section  7872  if  the  following 
conditions  are  satisfied: 

(A)  The  conditions  contained  in 
paragraphs  (c)(l)(i)(A).  (B).  and  (C)  of 
this  section; 

(B)  The  loan  agreement  provides  that 
the  loan  is  payable  in  full  within  15  days 
after  the  date  of  the  sale  of  the 
employee's  immediately  former 
principal  residence; 

(C)  The  aggregate  principal  amount  of 
all  outstanding  loans  described  in  this 
paragraph  (c)(l)(ii)  to  an  employee  is  no 
greater  than  the  employer's  reasonable 
estimate  of  the  amount  of  the  equity  of 
the  employee  and  the  employee's  spouse 
in  the  employee's  immediately  former 
principal  residence,  and 

(D)  The  employee's  immediately 
former  principal  residence  is  not 
converted  to  business  or  investment  use. 

(2)  Below-market  loans  involving 
foreign  persons — (i)  Section  7872  shall 
not  apply  to  a  below-market  loan  (other 
than  a  compensation-related  loan  or  a 
corporation-shareholder  loan  where  the 
borrower  is  a  shareholder  that  is  not  a  C 
corporation  as  defined  in  section 
1361(a)(2)]  if  the  lender  is  a  foreign 
person  and  the  borrower  is  a  U.S. 
person,  unless  the  interest  income 
imputed  to  the  foreign  lender  (without 
regard  to  this  paragraph)  would  be 
effectively  connected  with  the  conduct 
of  a  U.S.  trade  or  business  within  the 
meaning  of  section  864(c)  and  the 
regulations  thereunder  and  not  exempt 
from  U.S.  income  taxation  under  an 
applicable  income  tax  treaty. 

(ii)  Section  7872  shall  not  apply  to  a 
below-market  loan  where  both  the 
lender  and  the  borrower  are  foreign 
persons  unless  the  interest  income 
imputed  to  the  lender  (without  regard  to 
this  paragraph)  would  be  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business  within  the  meaning  of 
section  864(c)  and  the  regulations 
thereunder  and  not  exempt  from  U.S. 


income  taxation  under  an  applicable 
income  tax  treaty. 

(iii)  For  purposes  of  this  section,  the 
term  "foreign  person"  means  any  person 
that  is  not  a  U.S.  person. 

(3)  Loans  without  significant  tax 
effect.  Whether  a  loan  will  be 
considered  to  be  a  loan  the  Interest 
arrangements  of  which  have  a 
significant  effect  on  any  Federal  tax 
liability  of  the  lander  or  the  borrower 
will  be  determined  according  to  all  of 
the  facts  and  circumstances.  Among  the 
factors  to  be  considered  are — 

(i)  Whether  items  of  income  and 
deduction  generated  by  the  loan  offset 
each  other, 

(ii)  The  amount  of  such  items; 

(iii)  The  cost  to  the  taxpayer  of 
complying  with  the  provisions  of  section 
7672  if  such  section  were  applied,  and 

(iv)  Any  non-tax  reasons  for  deciding 
to  structure  the  transaction  as  a  below- 
market  loan  rather  than  a  loan  with 
interest  at  a  rate  equal  to  or  greater  than 
the  applicable  Federal  rate  and  a 
payment  by  the  lender  to  the  borrower. 

S  1 .7872-6    Timing  and  amount  of  tr«nsff» 
In  connection  with  gift  loans  and  dsmand 
loans. 

(a)  In  general.  Section  7872(a)  and  the 
provisions  of  this  section  govern  the 
timing  and  the  amount  of  the  imputed 
transfer  by  the  lender  to  the  borrower 
and  the  imputed  interest  payment  by  the 
borrower  to  the  lender  in  the  case  of  a 
below-market  demand  loan.  Section 
7872(a)  and  this  section  also  govern  the 
timing  and  the  amount  of  the  imputed 
transfer  by  the  lender  to  the  borrower 
and  the  imputed  interest  payment  by  the 
borrower  to  the  lender  from  income  tax 
purposes  in  the  case  of  term  gift  loans. 
(See  section  7872(b),  7872(d)(2).  and 

9  1.7872-7  for  rules  governing  the  timing 
and  the  amount  of  the  imputed  transfer 
by  the  lender  to  the  borrower  in  the  case 
of  term  gift  loans  for  gift  tax  purposes.) 
Section  7872(d)(1)  and  9  1.7872-8  limit 
the  amount  of  the  imputed  interest 
payment  with  respect  to  certain  gift 
loans.  See  S  1.7872-10(a)  for  rules  for 
distinguishing  demand  loans  from  term 
loans.  See  1.7872-11(0  for  special  rules 
governing  loans  repayable  in  foreign 
currency,  which  apply  notwithstanding 
any  contrary  rules  set  forth  in  this 
section. 

(b)  Time  of  transfer — (1)  In  general. 
Except  as  otherwise  provided  in 
paragraphs  (b)  (3),  (4),  and  (5)  of  this 
section,  the  foregone  interest  (as  defined 
in  section  7872(e)(2)  and  paragraph  (c)  of 
this  section)  attributable  to  periods 
during  any  calendar  year  is  treated  as 
transferred  by  the  lender  to  the 
borrower  (and  retransferred  by  the 
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borrower  lo  the  lender)  on  December  31 
of  that  calendar  year  and  shall  be 
treated  for  tax  p'lrposes  in  a  manner 
consistent  with  Die  taxpayer's  method  of 
accounting. 

(2)  Example.  Paragraph  (b)(1)  of  this 
section  may  be  illustrated  by  the 
following  example. 

Example.  On  |anuary  1. 1965,  E  nakes  a 
S200,000  interest-free  demand  loan  to  F,  an 
employee  of  E.  The  loan  remains  oiifstanding 
for  the  entire  1985  calendar  year.  E  has  a 
taxable  year  ending  September  30.  F  is  a 
calendar  year  taxpayer.  For  1965,  the  imputed 
compensation  payment  and  the  imputed 
interest  payment  (as  computed  under 
paragraph  (c)  of  this  section)  are  treated  as 
made  on  December  31. 

(3)  Gift  loans  between  natural 
persons.  In  the  case  of  gift  loans  directly 
between  natural  persons  within  the 
meaning  of  §  1.7872-8(a)(2).  any  imputed 
transfer  and  any  imputed  interest 
payment  to  which  this  section  applies 
during  the  borrower's  taxable  year  is 
treated,  for  both  the  lender  and  the 
borrower,  as  occurring  on  the  last  day  of 
the  borrower's  taxable  year. 

(4)  Death,  liquidation  or  termination 
of  borrower.  If  the  borrower  dies  (in  the 
case  of  a  borrower  who  is  a  natural 
person)  or  is  liquidated  or  otherwise 
terminated  (in  the  case  of  a  borrower 
other  than  a  natural  person),  any 
imputed  transfer  and  any  imputed 
interest  payment  arising  during  the 
borrower's  final  taxable  year  are 
treated,  for  both  the  lender  and  the 
borrower  as  occurring  on  the  last  day  of 
the  borrower's  final  taxable  year. 

(5)  Repayment  of  loan.  If  a  below- 
market  loan  is  repaid,  any  imputed 
transfer  and  any  imputed  interest 
payment  arising  during  the  borrower's 
taxable  year  which  includes  the  date  of 
repayment  is  treated,  for  both  the  lender 
and  the  borrower,  as  occurring  on  the 
day  the  loan  is  repaid. 

(c)  Amount  of  transfer.  In  the  case  of  a 
below-market  loan  to  which  section  7872 
applies  and  which  is  a  demand  loan 
(including  a  term  loan  that  is  treated  as 
a  demand  loan  as  provided  in  section 
S  1.7872-10(a)(5))  or  a  gift  term  loan,  the 
foregone  interest  (as  computed  under 
the  provisions  of  S  1.7872-13)  with 
respect  to  the  loan  is  treated  as 
transferred  by  the  lender  to  the 
borrower  and  retransferred  as  interest 
by  the  borrower  to  the  lender. 
Generally,  for  any  calendar  year  the 
term  "foregone  interest"  means  the 
excess  (^ — 

(1)  The  amount  of  interest  that  would 
have  been  payable  in  that  year  if 
interest  had  accrued  at  the  applicable 
Federal  rate  (as  determined  in  S  1.7872- 
13);  over 


(2)  Any  interest  payable  on  the  loan 
properly  allocable  to  that  year. 

The  amount  of  foregone  interest  is 
computed  for  each  day  during  the  period 
for  which  section  7872(a)  applies  to  the 
loan  and  is  treated  as  transferred  and 
retransferred  on  the  data  specified  in 
paragraph  (b)  of  this  section. 

§  1.7872-7    Timing  and  amount  of  transfers 
In  connection  with  below-market  term 
loans. 

(a)  In  General.  This  section  governs 
the  Federal  income  tax  consequences  of 
below-market  term  loans,  other  than  gift 
term  loans  or  term  loans  treated  as 
demand  loans  under  the  provisions  of 
§  1.7872-10(a)(5),  to  which  section  7872 
apphes.  It  also  governs  the  Federal  gift 
tax  consequences  of  below-market  gift 
term  loans.  See  §  1.7872-ll(f)  for  special 
rules  which  govern  loans  repayable  in 
foreign  currency  and  which  apply 
notwithstanding  any  contrary  rules  set 
forth  in  this  section. 

(1)  Timing  and  amount  of  transfer 
from  lender  to  borrower.  In  the  case  of 
term  loans  to  which  this  section  applies, 
the  amount  of  the  imputed  transfer  by 
the  lender  to  the  borrower — 

(i)  Is  treated  as  transferred  at  the  time 
the  loan  is  made  and  is  treated  for  tax 
purposes  in  a  manner  consistent  with 
the  taxpayer's  method  of  accounting; 
and 

(ii)  Is  equal  to  the  excess  of— 

(A)  The  amount  loaned  (as  deflned  in 
paragraph  (a)(4)  of  this  section);  over 

(B)  The  present  value  (as  determined 
in  paragraph  (a)(5)  of  this  section  and 

§  1.7872-14)  of  all  payments  which  are 
required  to  be  made  under  the  terms  of 
the  loan  agreement,  whether  express  or 
implied. 

(2)  Gift  term  loans.  In  the  case  of  a  gift 
term  loan,  the  rules  of  paragraph  (a)(1) 
of  this  section  apply  for  gift  tax 
purposes  only.  For  rules  governing  the 
income  tax  consequences  of  gift  term 
loans,  see  S  1.7872-a. 

(3)  Treatment  of  amount  equal  to 
imputed  transfer  as  original  issue 
discoimt — (1)  In  general.  Any  below- 
market  loan  to  which  paragraph  (a)(1)  of 
this  section  applies  shall  be  treated  as 
having  original  issue  discount  in  an 
amount  equal  to  the  amount  of  the 
imputed  transfer  determined  imder 
paragraph  (a)(1)  of  this  section.  This 
imputed  original  issue  discount  is  in 
addition  to  any  other  original  issue 
discount  on  the  loan  (determined 
without  regard  to  section  7872(b)  or  this 
paragraph).  For  purposes  of  applying 
section  1272  to  a  loan  described  in  this 
paragraph,  the  issue  price  shall  be 
treated  as  equal  to  the  stated  principal 
reduced  by  the  amount  of  the  imputed 


transfer  and  the  yield  to  maturity  is  the 
applicable  Federal  rate. 

(ii)  Example.  The  provisions  of  this 
paragraph  (a)(3)  may  be  illustrated  by 
the  following  example. 

Example.  [\]  On  June  10. 1964.  L  lends 
$45,000  to  B.  a  corporation  in  which  L  is  a 
shareholder,  for  five  years  in  exchange  for  a 
S50.000  note  bearing  interest  at  a  below- 
market  rate.  Assume  that  the  present  vaioe  of 
all  payments  that  B  must  make  to  L  is  $42,000. 
This  loan  is  a  corporation -sbarehotder  term 
loan  under  section  7872(c)(j)fC).  Accordingiy. 
the  amoont  of  the  imputed  transfer  by  L  to  B 
is  determined  under  the  provisioru  of  section 
7872(b). 

(ii]  On  June  10, 1984.  L  is  treated  as 
transferring  $3,000  (the  excess  of  $45,000 
(amount  loaned)  over  $42,000  (present  value 
of  all  payments)),  in  accordance  with  section 
7872(bj(l).  This  imputed  transfer  is  treated  as 
a  contribution  to  B's  capital  by  L  An  amount 
equal  to  the  imputed  transfer  is  treated  as 
original  issue  discount.  This  original  issue 
discount  is  in  addition  to  the  $5,000  ($50,000. 
the  stated  redemption  price,  less  $45,000.  the 
issue  price]  of  original  issue  discount 
otherwise  determined  under  section  127X  Am 
a  result,  the  loan  is  treated  as  having  a  total 
of  $8,000  of  original  issue  discount. 

(4)  Amount  loaned.  The  term  "amount 
loaned"  means  the  amount  received  by 
the  borrower  (determined  without 
regard  to  section  7872).  See  §  1.7872- 
2(a)(3)  for  the  treatment  of  the  transfer 
of  the  loan  proceeds  to  the  borrower  in 
installments  or  subject  to  draw-down 
restrictions. 

(5)  Present  value.  The  present  value  of 
all  payments  which  are  required  to  be 
made  under  the  provisions  of  the  loan 
agreement  is  computed  as  of  the  date 
the  loan  is  made  (or,  if  later,  as  of  the 
day  the  loan  first  becomes  subject  to  the 
provisions  of  section  7872).  The  discount 
rate  for  the  present  value  computation  is 
the  applicable  Federal  rate  as  defined  in 
§  1.7872-3(b)  in  effect  on  the  day  on 
which  the  loan  is  made.  For  rules 
governing  the  computation  of  present 
value,  see  §  1.7872-14.  See  also  E.-.ample 
(3)  in  §  1.7872-8{b)(5). 

(6)  Basis.  In  the  case  of  a  term  loan 
the  lender's  basis  in  the  note  received  in 
exchange  for  lending  money  is  equal  to 
the  present  value  of  all  payments  which 
are  required  to  be  made  under  the  terms 
of  the  loan  agreement,  whetiier  express 
or  implied,  with  adjustments  as 
provided  for  in  section  1272(d)(2). 

(b)  Special  rule  for  the  de  minimis 
provisions — (1)  In  general.  If  as  a  result 
of  the  application  of  the  de  minimis 
provisions  of  section  7872(c)  (2)  or  [3],  a 
loan  become  subject  to  section  7872  and 
this  section  on  a  day  after  the  day  on 
which  the  loan  is  made,  the  provisions 
of  this  section  generally  apply  to  the 
loan  as  if  the  loan  were  made  on  that 
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later  day.  The  applicable  Federal  rate 
applied  to  this  loan  (including  for 
purposes  of  computing  the  present  value 
of  the  loan),  however,  is  the  applicable 
Federal  rate  (as  defined  in  §  1.7872-3(b)) 
in  effect  on  the  day  on  which  the  loan  is 
Hrst  made.  The  present  value 
computation  described  in  paragraph 
(a)(1](ii)(B)  of  this  section  is  made  as  of 
the  day  on  which  section  7872  and  this 
section  first  apply  to  the  loan.  For 
purposes  of  making  this  computation, 
the  term  of  the  loan  is  equal  to  the 
period  beginning  on  the  day  that  section 
7872  Rrst  applies  to  the  loan  and  ending 
on  the  day  on  which  the  loan  is  to  be 
repaid  according  to  the  loan  agreement. 
Any  payments  payable  according  to  the 
loan  agreement  before  the  day  on  which 
section  7872  and  this  section  first  apply 
to  the  loans  are  disregarded. 

(2)  Continuing  application  of  section 
7872.  Once  section  7872  and  this  section 
apply  to  a  term  loan,  they  continue  to 
apply  to  the  loan  regardless  of  whether 
the  de  minimis  provisions  of  section 
7872(c)  (2)  or  (3)  apply  at  some  later 
date.  In  the  case  of  a  gift  term  loan,  this 
paragraph  applies  only  for  gift  tax 
purposes  and  does  not  apply  for  income 
tax  purposes. 

§  1.7872-8    Special  rules  for  gift  loans 
directly  between  natural  persons. 

(a)  Special  rules  for  gift  loans  directly 
between  natural  persons — (1)  In  general. 
Section  7872  (c)(2)  and  (d)  apply  special 
rules  to  gift  loans  directly  between 
natural  persons  if  the  aggregate 
outstanding  amount  of  loans  (as 
determined  in  pargraph  (b)(2)  of  this 
section)  between  those  natural  persons 
does  not  exceed  specified  limitations. 

(2)  Loans  directly  between  natural 
persons — (i)  For  purposes  of  this  section, 
a  loan  is  made  directly  between  natural 
persons  only  if  both  the  lender  and 
borrower  are  natural/persons.  For  this 
purpose,  a  loan  by  a  t^atural  person 
lender  to  the  guardian  (or  custodian,  in 
the  case  of  a  gift  made  pursuant  to'the 
Uniform  Gift  to  Minors  Act)  of  a  natural 
person  is  treated  as  a  loan  directly 
between  natural  persons.  If.  however,  a 
parent  lends  money  to  a  trust  of  which 
the  child  is  the  sole  beneficiary,  the  loan 
is  not  treated  as  directly  between 
natural  persons  for  purposes  of  this 
section. 

(ii)  A  gift  loan  which  results  from 
restructuring  an  indirect  loan  as  two  or 
more  loans  (as  described  in  §  1.7872- 
4(g))  and  in  which  natural  persons  are 
deemed  to  be  the  lender  and  the 
borrower  is  treated  as  a  loan  directly 
between  natural  persons.  Thus,  for 
example,  if  an  employer  makes  a  below- 
market  loan  to  an  employee's  child,  the 
loan  is  restructured  as  one  loan  from  the 


employer  to  the  employee,  and  a  second 
loan  from  the  employee  to  his  child.  The 
deemed  gift  loan  between  the  employee 
and  the  employee's  child  is  treated  as 
directly  between  natural  persons. 

(b)  De  minimis  exception — (1)  /n 
general.  Except  as  Otherwise  provided  in 
paragraph  (b)(3)  of  this  section  or  in 
§  1.7872-7(a)  (with  respect  to  the  gift  tax 
consequences  of  a  gift  term  loan  to 
which  the  provisions  of  section  7872 
have  already  been  applied),  in  the  case 
of  any  gift  loan  directly  between  natural 
persons,  the  provisions  of  section  7872 
do  not  apply  to  any  loan  outstanding  on 
any  day  on  which  the  aggregate 
outstanding  amount  of  loans  between 
the  lender  and  borrower  does  not 
exceed  $10,000.  The  de  minimis  rule  of 
this  paragraph  (b)(1)  applies  with 
respect  to  a  gift  loan  even  though  that 
loan  could  also  be  characterized  as  a 
tax  avoidance  loan  within  the  meaning 
of  section  7872(c)(1)(D)  and  §  1.7872- 
4(e). 

(2)  Aggregate  outstanding  amount  of 
loans.  The  aggregate  outstanding 
amount  of  loans  between  natural 
persons  is  the  sum  of  the  principal 
amounts  of  outstanding  loans  directly 
between  the  mdividuals.  regardless  of 
the  character  of  the  loans,  regardless  of 
the  interest  rate  charged  on  the  loans, 
and  regardless  of  the  date  on  which  the 
loans  were  made.  For  this  purpose,  the 
principal  amount  of  a  loan  which  is  also 
subject  to  section  1272  (without  applying 
the  limitation  of  section  1273(a)(3))  is  the 
"adjusted  issue  price"  as  that  term  is 
defined  in  section  1272(a)(4).  See 

§  1.7872-7(a)(3)(i)  for  the  determination 
of  the  issue  price  of  a  loan  which  is  also 
subject  to  section  1272. 

(3)  Loans  attributable  to  acquisition 
or  carrying  of  income-producing  assets. 
The  de  minimis  exception  described  in 
paragraph  (b)(1)  of  this  section  does  not 
apply  to  any  gift  loan  directly 
attributable  to  the  purchase  or  carrying 
of  income-producing  assets.  A  gift  loan 
is  directly  attributable  to  the  purchase 
or  carrying  of  income-producing  assets, 
for  example,  if  the  loan  proceeds  are 
directly  traceable  to  the  purchase  of  the 
income-producing  assets,  the  assets  are 
used  as  collateral  for  the  loan,  or  there 
is  direct  evidence  that  the  loan  was 
made  to  avoid  disposition  of  the  assets. 

(4)  Income-producing  assets.  For 
purposes  of  this  paragraph  (b).  the  term 
"income-producing  asset"  means  (i)  an 
asset  of  a  type  that  generates  ordinary 
income,  or,  (ii)  a  market  discount  bond 
issued  before  July  19, 1984.  Accordingly, 
an  income  producing  asset  includes,  but 
is  not  limited  to,  a  business,  a  certificate 
of  deposit,  a  savings  account,  stock 
(whether  or  not  dividends  are  paid), 
bonds  and  rental  property. 


(5)  Examples.  The  provisions  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  examples. 

Example  (1).  (i)  As  of  January  1. 1985,  the 
total  aggregate  outstanding  amount  of  loans 
by  Parent  P,  to  child,  C,  is  S6.000.  None  of 
these  loans  is  a  below-market  loan.  On 
February  1. 1985.  P  makes  a  $3,000  below- 
market  demand  loan  to  C.  On  March  1, 1985, 
P  makes  a  $2,000  below-market  demand  loan 
to  C.  On  November  1, 1985,  C  repays  $1,500  of 
principal  of  the  market-rate  loans  to  P;  all  of 
the  other  loans  remain  outstanding  as  of 
December  31, 1985.  The  below-market  loans 
are  gift  loans  and  are  the  only  new  loans 
between  P  and  C  for  calendar  year  1985. 

(ii)  For  the  periods  January  1, 1985.  through 
Febraury  28. 1985,  and  November  1. 1985, 
through  December  31, 1985,  section  7872  does 
not  apply  to  the  loans  between  P  and  C 
because  the  outstanding  loan  balance 
between  P  and  C  does  not  exceed  $10,000 
during  these  periods.  For  the  period  beginning 
on  March  1. 1985.  and  ending  on  October  31, 
1985.  however,  the  aggregate  outstanding 
amount  of  loans  directly  between  P  and  C 
exceeds  $10,000.  Accordingly,  the  provisions 
of  section  7872(a)  apply  to  the  $3,000  gift  loan 
and  $2,000  gift  loan  during  that  period. 

Example  (2).  (!)  Assume  the  same  facts  as 
in  Example  (1)  except  that  the  $2,000  gift  loan 
made  on  March  1. 1985,  is  a  term  loan  for  a 
period  of  five  years.  The  Federal  gift  tax  and 
income  tax  consequences  of  the  $3,000  gift 
demand  loan  made  on  February  1, 1985.  are 
the  same  as  in  Example  (1). 

(ii)  With  respect  to  the  $2,000  gift  term  loan, 
section  7872(b)(1)  applies  beginning  on  March 
1, 1985.  for  purposes  of  computing  the  amount 
on  the  imputed  gift  by  P  to  C.  For  the  period 
beginning  on  March  1, 1985.  and  ending  on 
October  31, 1985,  section  7872(a)  applies  to 
the  $2,000  gift  term  loan  for  purposes  of 
determining  the  amount  and  the  timing  of  the 
imputed  interest  payment  by  C  to  P.  For  the 
two-month  period  beginning  on  November  1. 
1985,  section  7872(a)  does  not  apply  to  the 
$2,000  loan  for  Federal  income  tax  purposes 
because  the  outstanding  loan  balance 
between  P  and  C  does  not  exceed  $10,000 
during  this  period. 

Example  (3).  (i)  Assume  the  same  facts  as 
in  Example  (1)  except  that  the  $3,000  gift  loan 
made  on  February  1. 1985.  is  a  term  loan  for  a 
period  of  five  years.  The  Federal  gift  tax  and 
income  tax  consequences  of  the  $2,000 
demand  gift  loan  made  on  March  1, 1985,  are 
identical  to  those  in  Example  (1). 

(ii)  On  February  1, 1985,  section  7872  does 
not  apply  to  the  S^.OOO  loan  because  the 
outstanding  loan  balance  between  P  and  C 
does  not  exceed  $10,000.  On  March  1, 1985, 
however,  the  aggregate  outstanding  amount 
of  loans  between  P  and  C  exceeds  $10,000. 
For  Federal  gift  tax  purposes,  section 
7872(b)(1)  applies  to  the  $3,000  loan  beginning 
on  March  1. 1985.  Under  §  1.7872-7(b).  the 
provisions  of  section  7872  apply  to  the  loan 
had  been  made  on  March  1, 1985.  See 
5  1.7872-7(a)(5)  for  special  rules  for 
computing  the  present  value  of  payments  due 
on  the  loan.  For  the  eight-month  period 
beginning  on  March  1, 1985,  section  7872(a) 
applies  to  the  $3,000  loan  for  purposes  of 
determining  the  imputed  interest  payment  by 
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C  to  P.  For  the  two-month  period  beginning 
on  November  1. 1985,  section  7872(a)  does  not 
apply  to  the  $3,000  loan  for  Federal  income 
tax  purposes  because  of  the  application  of 
the  de  minimis  provisions. 

Example  (4).  On  June  10, 1984,  parent.  L, 
makes  an  $8,000  interest-free  gift  term  loan  to 
L'a  child,  B.  This  is  the  only  loan  outstanding 
between  L  and  B  during  1984.  On  June  11, 
1984,  B  invests  the  $8,000  in  corporate  stock. 
The  $10,000  de  minimis  provision  does  not 
apply  to  the  loan,  because  the  loan  proceeds 
are  directly  attributable  to  the  purchase  of 
corporate  stock,  an  income-producing  asset. 

(c)  Limitation  on  amount  of  imputed 
interest  payment — (1)  In  general.  In  the 
case  of  a  loan  between  a  borrower  and 
a  lender  both  of  whom  are  natural 
persons  (within  the  meaning  of 
paragraph  (a)(2)  of  this  section),  for  all 
days  during  the  borrower's  taxable  year 
on  which  the  aggregate  outstanding 
amount  of  loans  (within  the  meaning  of 
paragraph  (b)(2)  of  this  section  ) 
between  the  borrower  and  the  lender,  is 
$100,000  or  less,  the  amount  of  the 
imputed  interest  payment  by  the 
borrower  to  the  lender  with  respect  to 
any  gift  loan  is  limited  to  the  borrower's 
net  investment  income  (as  determined 
under  paragraph  (c)(7)  of  this  section) 
for  the  taxable  year.  "This  paragraph  (c) 
does  not  affect  the  gift  tax  consequences 
of  any  loan  under  section  7872. 

(2)  Tax  avoidance  loan.  Paragraph 
(c)(1)  of  this  section  does  not  apply  to 
any  loan  which  is  a  tax  avoidance  loan 
within  the  meaning  of  §  1.7872--i(e). 

(3)  No  limitation  if  investment  income 
is  manipulated.  Paragraph  (c)(1)  of  this 
section  does  not  apply  if  a  borrower  can 
control  the  timing  of  the  receipt  of 
investment  income  and  actually  does 
manipulate  the  timing  to  accelerate  or 
defer  the  receipt  of  investment  income. 
For  example,  if  the  borrower  can.  and 
actually  does,  control  the  timing  of 
dividends  paid  by  a  closely  held 
corporation,  the  hmitation  on  the 
amount  of  the  imputed  interest  payment 
does  not  apply. 

(4)  Net  investment  income  of  $1,000  or 
less  disregarded,  if  paragraph  {c)(l)  of 
this  section  applies  and  if  the  borrower's 
net  investment  income  (as  determined 
imder  paragraph  (c)(7)  of  this  section) 
for  a  taxable  year  is  $1,000  or  less,  the 
borrower's  net  investment  income  for 
that  year  is  deemed  to  be  zero  for 
purposes  of  this  paragraph  (c). 

(5)  No  proration  of  net  investment 
income.  The  entire  amount  of  the 
borrower's  net  investment  income  for  a 
taxable  year  (as  determined  under 
paragraph  (c)(7)  of  this  section)  is  taken 
mto  account  in  determining  the 
maximum  imputed  interest  payment  for 
those  days  during  the  year  on  which  the 
net  investment  income  limitation 
applies.  Accordingly,  the  amount  of  tiet 
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investment  income  is  not  allocated  October  1. 1985.  C  repays  $30UX)0  of  the 

eunong  the  days  of  the  borrower's  market  rate  loan.  Assume  that  C's  net 

taxable  year.  Further,  for  a  taxable  year  investment  income  (as  determined  under 

of  a  borrower  which  ends  after  June  6.  paragraph  (c)(7)  of  this  section)  for  i<»85  is 

1984.  and  includes  any  day  or  days  ^'^^  ""^^  limitation  under  section  7872(d1(l) 

Korr.i-0  t..r<o  7  losiA  iWl  ««'l4.->  „-."^ 1  _f  On  the  amouHt  of  imputed  inteTcst  pajTHent 

be  ore  June  7. 1984,  the  entu*  amount  of  3    ^^^  ,„  ^^  ^^  j^^^,  ^^^  the  two-month 

net  mve8Uneni,mcome  for  the  taxable  ^^^  beginning  on  January  1. 1965,  and  the 

year  is  taken  into  account  m  three-month  period  beginning  on  October  1. 

determimng  the  iljaxiraum  imputed  iges.  Accordingly,  the  imputed  interest 

interest  payment  forthe  days  during  payment  on  the  $50,000  loan  for  1985  may  not 

that  year  on  which  tbe  limitation  exceed  $2,400. 

applies.                           \  Example  (2)  During  1985.  natural  person 

(6)  Allocation  among  gift  loans.  In  the  borrower  B  has  three  gift  loans  outstanding, 
case  of  a  borrower  who  hda  more  than  ^^^^  ^°^  ^  different  lender.  Each  loan  is 
one  gift  loan  outstanding  duW  a  f '''''^'*  *°''  '"^  ^"'''*  ^^"^  ^"^  '^^  'P^"*' 
taxable  year,  the  borrower's  n^  li'f'tation  on  the  amount  of  imputed  interest 

;„„„„,„'.  . t     .u   »         X,.  payments  under  section  7872(d;(l)  but  none 

investment  income  for  that  year  1*--  ^„  -^^  j^, ;,  ^^  .^le  for  the  de  minimi, 

allocated  among  the  gift  loans  m  exception  of  pargraph  (b)  of  this  section,  ffs 

proporation  to  the  respective  amounts  net  invesUnent  income  for  1985  is  $6,000.  The 

which  would  be  treated  as  imputed  aggregate  imputed  interest  paymenU  on  these 

interest  payments  by  the  borrower  to  loans  (determmined  without  regard  to  section 

the  lender  or  lenders  with  respect  to  7872(d)(1))  would  be  S9,000.  The  amount  of 

those  loans  without  regard  to  this  imputed  interest  attributable  to  each  loan 

paragraph  (c).  (See  Example  (2)  of  *^*^''  application  of  section  7872(d)(1)  is 

paragraph  (c)(9)  of  this  section.)  No  computed  as  follows: 

amount  of  the  net  investment  income  is        

allocable  to  any  gift  loan  between  the 

lender  and  the  borrower  for  periods 

during  which  the  aggregate  outstanding  '-°*" 

amount  of  loans  (within  the  meaning  of 

paragraph  (b)(2)  of  this  section)  between      

the  borrower  and  that  lender  exceeds 

$100,000.  \    ■■-■ 

(7)  Amounts  included  in  net  iZZ ." 

investment  income.  For  purposes  of  jow 

section  7872,  net  investment  income  for        

a  taxable  year  equals  the  sum  of—  ^               ,     . 

(i)  Net  investment  income  for  that  Consequently,  the  imputed  interest 

year  as  determined  under  section  payment  to  lander  1  cannot  exceed  $2.00a 

iaofjuo\  _     1   J-               .         f  the  imputed  interest  payment  to  endcr  2 

163(d)(3),  excluding  any  item  of  income  cannot  exceed  $2,667;  and.  the  imputed 

on  a  deferred  payment  obligation  which  interest  payment  to  lender  3  cannot  exceed 

IS  treated  under  section  7872(d)(l)(E)(iii)  $1,333. 
and  paragraph  (c](7)(ii)  of  this  section  as 

interest  received  in  a  prior  taxable  year  §  1.7872-9    D«  mintinit  exception  lor 

ending  after  June  6. 1984,  and  comp«i»atfon-reteted  cr  corporatioft- 

(ii)  The  amount  that  is  treated  under  •hareholder  teana. 

section  7872(d)(1)(E)  (iii)  as  interest  (a)  '^  general.  In  the  case  of  any 

received  for  that  year  on  a  deferred  demand  loan  described  in  section 

payment  obligation.  7872(c)(1)  (B)  or  (C),  the  provisions  of 

(8)  Deferred  payment  obligation.  The  section  7872  do  not  apply  to  any  day  on 
term  "deffered  payment  obligation"  which  the  aggregate  outstanding  amount 
means  a  market  discount  bond  issued  of  loans  between  the  lender  and  the 
before  July  18, 1984.  or  an  obligation  borrower  does  not  exceed  $10,000.  In  the 
that,  if  held  to  maturity,  would  produce  case  of  any  term  loan  described  in 

a  predictable  and  regular  flow  of  section  7872(c)(1)  (B)  or  (C)  (relating  to 

ordinary  income  which,  under  the  de  minim.is  rules),  the  pro\-isions  of 

applicable  tax  rules,  is  not  recognized  section  7872  apply  to  the  loan  as  of  the 

until  a  subsequent  period.  Accordingly,  first  day  on  which  the  aggregate 

deferred  payment  obligations  include,  outstanding  amount  of  loans  between 

but  are  not  limited  to,  those  obligations  the  lender  and  the  borrower  exceeds 

listed  in  section  7872(d)(l)(E)(iv).  $10,000.  Once  section  7872  applies  to  a 

(9)  Examples.  The  provisions  of  this  term  loan,  section  7872  continues  to 
paragraph  (c)  may  be  illustrated  by  the  apply  to  the  loan  regardless  of  whether 
following  examples.  the  $10,000  limitation  appUes  at  some 

later  date. 

(b)  Aggregate  outstanding  amount  of 
loans.  The  aggregate  outstanding 
amount  of  loans  between  the  lender  and 
the  borrower  is  the  sum  of  the  principal 


9.000 


6.000 


Example  (1).  On  January  1. 1985.  parent  P 
makes  a  $50,000  below-market  gift  loan  to  C, 
P's  child,  who  uses  the  calendar  year  as  the 
taxable  year.  On  March  1. 1985,  P  makes  an 
additional  $75,000  market-rate  loan  to  C.  On 
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amounts  of  outstanding  loans  directly 
between  the  parties,  regardless  of  the 
character  of  the  loans,  regardless  of  the 
interest  rate  charged  on  the  loans,  and 
regardless  of  the  date  on  which  the 
loans  were  made.  For  this  purpose,  the 
principal  amount  of  a  loan  which  is  also 
subject  to  section  1272  (without  applying 
the  limitation  of  section  1273(a)(3)]  is  the 
"  adjusted  issue  price"  as  that  term  is 
defined  in  section  1272(a)(4].  See 
S  1.7872-7(a)(3)(i)  for  the  determination' 
of  the  issue  price  of  a  loan  which  is  also 
subject  to  section  7872. 

(c)  Tax  avoidance  loan.  This  section 
does  not  apply  to  any  loan  which  is  a 
tax  avoidance  loan  within  the  meaning 
of  §  1.7872-4(e). 

(d)  Example.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example,  (i)  On  January  1, 1985,  L  made  a 
$4,000  four-year  term  loan  to  B,  a  corporation 
in  which  L  is  a  shareholder.  On  October  15. 
1986.  L  made  a  $7,000  five-year  term  loan  to 
B.  Both  loans  are  interest-free  and  are 
payable  on  the  last  day  of  the  loan  term. 
There  are  no  other  outstanding  loan  between 
L  and  B.  Neither  loan  is  a  tax  avoidance  loan. 

(ii)  For  the  period  beginning  on  (anuary  1, 

1985  and  ending  on  October  14. 1986.  the 
provisions  of  section  7872  do  not  apply  to  the 
$4,000  loan  because  the  outstanding  loan 
balance  between  L  and  B  does  not  exceed 
$10,000.  On  October  15, 1986,  however,  the 
^ggregs^e  amount  of  loans  between  L  and  B 
exceeds  $10,000.  Accordingry,  the  provisions 
of  section  7872(b)  apply  to  both  loans.  See 

S  1.7872-4{d)  for  the  proper  Federal  tax 
treatment  of  the  imputed  transfer  by  L  to  B. 
For  purposes  of  computing  the  present  value 
of  all  payments  to  be  made  under  the  loan 
agreements,  the  applicable  Federal  rate  for 
the  $4,000  loan  is  the  applicable  Federal  rate 
in  effect  on  January  1, 1985.  for  loans  with  a 
term  of  4  years  (even  though  less  than  three 
years  remain  before  the  loan  ends).  Under 
§  1.7872-7(b).  the  present  value  of  the 
payment  to  be  made  under  the  $4,000  loan 
agreement  is  determined  as  of  October  15, 

1986  (the  date  on  which  section  7872  first 
applies  to  the  $4,000  loan)  for  a  loan  with  a 
term  which  begins  on  October  15, 1986,  and 
ends  on  January  1, 1989. 

§1.7872-10    OttMf  definition*. 

(a)  "Tenn" and  "demand" loans 
distinguished.  For  purposes  of  section 
7872— 

(1)  Demand  loan.  Any  loan  which  is 
payable  in  full  at  any  time  on  the 
demand  of  the  lender  (or  within  a 
reasonable  time  after  the  lender's 
demand),  is  a  "demand  loan." 

(2)  Term  loan.  A  loan  is  treated  as  a 
"term  loan"  if  the  loan  agreement 
specifies  an  ascertainable  period  of  time 
during  which  the  loan  is  to  be 
outstanding.  For  purposes  of  this  rule,  a 
period  of  time  is  treated  as  being 
ascertainable  if  the  period  may  be 
determined  actuarially.  Thus,  a  loan 


agreement  which  provides  that  D  loans 
E  $16,000  for  Fs  life,  will  be  treated  as  a 
term  loan  because  the  life  expectancy  of 
E  may  be  determined  actuarilly. 

(3)  Acceleration  and  extension 
clauses.  Acceleration  clauses  and 
similar  provisions  that  would  make  a 
loan  due  before  the  time  otherwise 
specified  including  provisions  permitting 
prepayment  of  a  loan  or  accelerating  the 
maturity  date  on  disposition  of 
collateral  ("due  on  sale"  clauses)  are 
disregarded  for  purposes  of  section  7872. 
Thus,  a  loan  for  a  term  of  15  years  is  a 
term  loan  for  15  years  even  if  it  is 
subject  to  acceleration  upon  some 
action  of  the  borrower.  If  the  loan 
agreement  specifies  an  ascertainable 
period  of  time  during  which  the  loan  is 
to  be  outstanding  but  contains  an 
extension  clause  or  similar  provision 
that  would  make  the  loan  due  after  the 
time  otherwise  specified,  the  loan  is  a 
term  loan  during  the  ascertainable 
period  and  a  second  demand  or  term 
loan  thereafter;  the  classification  of  the 
second  loan  as  term  or  demand  depends 
upon  the  terms  of  the  extension  clause. 

(4)  Loans  for  a  period  of  time  not 
ascertainable.  (Reserved] 

(5)  Certain  loans  conditioned  on 
future  services.  For  all  purposes  of 
section  7872  other  than  determining  the 
applicable'Federal  rate  (see,  §  1.7872- 
3(b)),  if  the  benefits  of  the  interest 
arrangements  of  a  term  loan  are  not 
transferable  by  the  individual  borrower 
and  are  conditoned  on  the  future 
performance  of  substantial  services  by 
the  individual  borrower  (within  the 
meaning  of  section  83),  the  loan  is 
treated  as  a  demand  loan.  All  facts  and 
circumstances  must  be  examined  to 
determine  whether  the  future  services  to 
be  performed  are  substantial. 

(6)  Revolving  credit  loans.  For 
purposes  of  section  7872,  an  extension  of 
credit  by  reason  of  the  use  of  a  credit 
card  that  is  available  to  a  borad 
segment  of  the  general  public  is  treated 
as  a  demand  loan,  and  the  provisions  of 
section  7872  may  apply  if  the  loan  is 
described  in  one  of  the  categories  set 
forth  in  §  1.7872-4.  The  period  during 
which  the  loan  is  outstanding  begins  on 
the  first  day  on  which  a  finance  charge 
would  be  assessed  if  payment  of  the 
outstading  balance  is  not  made.  For 
rules  governing  the  computation  of 
foregone  interest  for  demand  loans  with 
variable  balances,  see  S  1.782-13(c). 

(b)  [Reserved  for  further  definitions  as 
needed] 

§  1.7872-1 1    Special  rules. 

(a)  Waiver,  cancellation  or 
forgiveness  of  interest  payments.  If  a 
loan  is  made  requiring  the  payment  of 
stated  interest  and  the  accrued  but 
impaid  interest  is  subsequently  wai</ed. 


cancelled,  or  forgiven  by  the  lender, 
such  waiver,  cancellation,  or  forgiveness 
is  treated  as  if  the  interest  had  in  fact 
been  paid  to  the  lender  and  then 
retransferred  by  the  lender  to  the 
borrower  but  only  if — 

(1)  The  loan  initially  would  have  been 
subject  to  section  7872  had  it  been  made 
without  interest; 

(2)  The  waiver,  cancellation  of 
forgiveness  does  not  include  in 
substantial  part  the  loan  principal;  and 

(3)  A  principal  purpose  of  the  waiver, 
cancellation,  or  forgiveness  is  to  confer 
a  benefit  on  the  borrower,  such  as  to 
pay  compensation  or  make  a  gift,  a 
capital  contribution,  a  distribution  of 
money  uner  section  301,  or  a  similar 
payment  to  the  borrower. 

The  retransferred  amount  is 
characterized  for  Federal  tax  purposes 
in  accordance  with  the  substance  of  the 
transaction.  The  requisite  purpose 
described  in  paragraph  (a)(iii)  of  this 
section  is  presimied  in  the  case  of  loans 
between  family  members,  corporations 
and  shareholders,  employers  and 
employees,  or  an  independent 
contractor  and  a  person  for  whom  such 
independent  contractor  provides 
services  unless  the  taxpayer  can  show 
by  clear  and  convincing  evidence  that 
the  interest  obligation  was  waived, 
cancelled,  or  forgiven  for  a  legitimate 
business  purpose  of  the  lender  who  is 
acting  in  the  capacity  as  a  creditor 
seeking  to  maximize  satisfaction  of  a 
claim,  such  as  in  the  case  of  a 
borrower's  insolvency. 

(b)  Disposition  of  interest  or 
obligation  in  loan.  [Reserved] 

(c)  Husband  and  wife  treated  as  1 
person.  Section  7872(11(7)  provides  that  a 
husband  and  wife  shall  be  treated  as  1 
person.  Accordingly,  all  loans  to  or  from 
the  husband  will  be  combined  with  all 
loans  to  or  from  the  wife  for  purposes  of 
applying  section  7872.  All  loans  between 
a  husband  and  a  wife  are  disregarded 
for  purposes  of  section  7872. 

(d)  Withholding.  In  the  case  of  any 
loan  (term  or  demand)  subject  to  section 
7872,  no  amount  is  required  to  be 
withheld  under  chapter  24,  relating  to 
the  collection  of  income  tax  at  the 
source  on  wages  and  back-up 
withholding,  with  respect  to  any  amount 
treated  as  transferred  or  retransferred 
under  section  7872  (a)  or  (b). 
Withholding  is  required  where 
appropriate,  however,  for  purposes  of 
chapter  21,  relating  to  the  Federal 
Insurance  Contributions  Act,  and 
chapter  22,  relating  to  the  Railroad 
Retirement  Tax  Af't,  on  any  amount  of 
money  treated  as  transferred  and 
retransferred  between  the  lender  and 
borrower  because  of  the  application  of 
section  7872. 


Federal  Regbter  /  Vol.  50.  No.  161  /  Tuesday,  August  20.  1985  /  Proposed  Rules 33567 


(e)  Treatment  of  renegotiations. 
(Reservedl 

(f)  Loans  denominated  in  foreign 
currencies — (1)  Applicable  rate.  If  a 
loan  is  denominated  in  a  currency  other 
than  the  U.S.  dollar,  then  for  purposes  of 
section  7872  and  the  regulations 
thereunder,  a  rate  that  constitutes  a 
market  interest  rate  in  the  currency  in 
which  the  loan  is  denominated  shall  be 
substituted  for  the  applicable  Federal 
rate. 

(2)  Treatment  of  imputed  transfer  as 
interest — (i)  In  general.  If  a  loan  is 
denominated  in  a  currency  other  than 
the  U.S.  dollar  then,  notwithstanding 
section  7872(a)(1)(B),  §  1.7872-6,  and 

§  1.7872-7.  the  amount  of  imputed 
interest  treated  as  retransferred  by  the 
borrower  to  the  lender  shall  only  be 
treated  as  interest  to  the  extent 
consistent  with  other  principles  of  tax 
law  regarding  foreign  currency  lending 
transactions  and  to  the  extent  provided 
in  this  paragraph  (f)(2). 

[ii)  Loans  denominated  in 
appreciating  currencies.  (Reserved] 

(iii)  Loans  denominated  in 
depreciating  currencies.  [Reserved] 

(3)  Example.  The  provisions  of  this 
paragraph  (f)(1)  may  be  illustrated  by 
the  following  example. 

Example.  A  lends  here  daughter  B  the  sum 
of  100.000  foreign  currency  units,  repayable  in 
5  years  with  interest  payable  semiannually  at 
a  rate  of  12  percent.  Assume  that  the  market 
rate  of  interest  for  loans  denominated  in  that 
foreign  currency  at  the  time  of  the  transaction 
is  30  percent,  compounded  semiannually,  and 
that  the  current  exchange  rale  is  5  foreign 
currency  units  to  the  dollar  A  has  made  a 
below-market  gift  loan  to  B.  The  amount  of 
A's  gift  to  B  is  the  excess  of  100,000  foreign 
currency  units  (or  $20,000)  over  the  present 
value  of  all  payments  to  be  made  under  the 
loan,  using  a  discount  rate  of  30  percent, 
which  is  54.831  foreign  units  (or  $10,966). 
Thus,  the  amount  of  As  gift  is  $9,034. 

(g)  Reporting  requirements — (1) 
Lender.  A  lender  must  attach  a 
statement  to  the  lender's  income  tax 
return  for  any  taxable  year  in  which  the 
lender  either  has  interest  imputed  under 
section  7872  or  claims  a  deduction  for  an 
amount  deemed  to  be  transferred  to  a 
borrower  under  section  7872.  The 
statement  must — 

(i)  Explain  that  it  relates  to  an  amount 
includible  in  income  or  deductible  by 
reason  of  section  7872, 

(ii)  Provide  the  name,  address,  and 
taxpayer  identification  number  of  each 
borrower, 

(iii)  Specify  the  amount  of  imputed 
interest  income  and  the  amount  and 
character  of  any  item  deductible  by 
reason  of  section  7872  attributable  to 
each  borrower, 

(iv)  Specify  the  mathematical 
assumptions  used  [e.g.,  360  day  calendar 


year,  the  exact  method  or  the 
approximate  method  for  computing 
interest  for  a  short  period  (see,  S  1-7872- 
13))  for  computing  the  amounts  imputed 
under  section  7872,  and 

(v)  Include  any  other  information 
required  by  the  return  or  the  instructions 
thereto. 

(2)  Borrower.  A  borrower  must  attach 
a  statement  to  the  borrower's  income 
tax  retiun  for  any  taxable  year  in  which 
the  borrower  either  has  income  from  an 
imputed  transfer  under  section  7872  or 
claims  a  deduction  for  an  amount  of 
interest  expense  imputed  under  section 
7872.  The  statement  must— 

(i)  Explain  that  it  relates  to  an  amount 
includible  in  income  or  deductible  by 
reason  of  section  7872, 

(ii)  Provide  the  name,  address,  and 
taxpayer  identification  number  of  each 
lender, 

(iii)  Specify  the  amoimt  of  imputed 
interest  expense  and  the  amount  and 
character  of  any  income  imputed  under 
section  7872  attributable  to  each  lender. 

(iv)  Specify  the  mathematical 
assumptions  used  (e.g.,  360  day  calendar 
year,  the  exact  method  or  the 
approximate  method  for  computing 
interest  for  a  short  period  (see,  S  1.7872- 
13)).  for  computing  the  amounts  imputed 
under  section  7872,  and 

(v)  Include  any  other  information 
required  by  the  return  or  the  instructions 
thereto. 

(3)  Special  rule  for  gift  loans.  In  the 
case  of  a  gift  loan  directly  between 
natural  persons,  the  lender  must 
recognize  the  entire  amount  of  interest 
income  imputed  under  section  7872 
(determined  without  regard  to  section 
7872(d)(1))  unless  the  borrower  notiHes 
the  lender,  in  a  signed  statement,  of  the 
amount  of  the  borrower's  net  investment 
income  properly  allocable  to  the  loan 
according  to  the  provisions  of  section 
7872(d)(1)  and  §  1.7872-8(c)(6). 

(4)  Information  and  reporting.  All 
amounts  imputed  under  section  7872 
(e.g.,  interest,  compensation,  gift)  are 
characterized  in  accordance  with  the 
substance  of  the  transaction  and,  except 
as  otherwise  provided  in  the  regulations 
under  section  7872.  are  treated  as  so 
characterized  for  all  purposes  of  the 
Code.  Accordingly,  all  applicable 
information  and  reporting  requirements 
(e.g.,  reporting  on  Form  W-2  and  Form 
1099)  must  be  satisfied. 

§1.7872-12    Computational  nites  to 
detemtln*  suffictant  statad  hitaraat  for 
ahort  partoda. 

(a)  Scope.  This  section  provides 
computational  rules  only  for  the  purpose 
of  determining  whether  the  interest 
payable  on  a  loan  during  a  short  period 
is  sufficient  to  prevent  characterization 


of  the  loan  as  a  below-market  loan 
under  (  1.7872-3.  For  rules  for  the 
calculation  of  the  amount  of  interest  to 
be  imputed  on  a  below-market  loan, 
including  rules  for  short  periods,  see 
S  1.7872-13  and  (  1.7872-14. 

(b)  Short  period  defined— (1)  In 
general.  A  short  period  (as  referred  to  in 
S  1.7872-3(d))  for  a  loan  is  any  period 
shorter  than  the  regular  compotmding 
period  or  regular  payment  interval 
required  imder  the  loan  agreement 
Generally,  a  short  period  will  arise  at 
the  beginning  or  the  end  of  a  loan  (or  at 
the  time  the  loan  first  become  subject  to 
section  7872  because  of  the  application 
of  the  de  minimis  provisions).  For 
example,  a  loan  made  on  January  17, 
1985.  and  calling  for  semiannual 
payments  of  interest  on  June  30  and 
December  31  of  each  year  will  have  a 
short  period  beginning  on  January  17, 
1985,  and  ending  on  June  30, 1985. 

(2)  Special  short  periods  in  the  case  of 
demand  loans.  In  the  case  of  a  demand 
loan,  in  addition  to  any  short  periods 
described  in  paragraph  (b)(1)  of  this 
section,  additional  short  periods  may 
also  arise  because  of  the  need  to  adjust 
the  applicable  Federal  rate  on  January  1 
and  July  1  of  each  year.  These  short 
periods  arise  in  cases  when  the  dates 
January  1  or  July  1  fall  within  the 
compounding  periods  or  payment 
intervals  required  imder  the  loan 
agreement.  For  example,  a  below  market 
demand  loan  made  on  April  1, 1985,  that 
is  outstanding  throughout  1985  and  that 
calls  for  semiannual  interest  payments 
on  September  30  and  March  31  of  each 
year  will  have  3  short  periods  in  1985. 
The  first  short  period  begins  on  April  1, 
1985,  and  ends  on  June  30, 1985.  The 
second  short  period  begins  on  July  1, 
1985,  and  ends  on  September  30, 1985. 
The  third  short  period  begins  on  October 
1, 1985,  and  ends  on  December  31, 1985. 

(c)  Interest  payable  for  a  short 
period — (1)  ^act  method.  The  smallest 
amount  of  interest  that  must  be  paid  for 
a  short  period  in  order  to  prevent  the 
loan  from  being  a  below-market  loan  is 
determined  by  the  exact  method.  The 
exact  method  assumes  daily 
compounding  interest 

(2)  Approximate  method.  The 
approximate  method  is  also  provided  for 
the  convenience  of  taxpayers  who  do 
not  wish  to  use  the  exact  method.  The 
approximate  method  assumes  simple 
interest  within  any  compounding  period 
and  will  always  produce  an  amount  of 
interest  for  the  short  period  that  is 
slightly  higher  than  that  produced  under 
the  exact  method.  Under  this  method,  a 
sufficient  amount  of  interest  for  any 
short  period  is  determined  by 
multiplying  the  amount  that  would 
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constitute  suffioient  stated  interest  for  a 
full  period  by  a  fraction  the  numerator 
of  which  is  equal  to  the  length  of  the 
short  period  and  the  denominator  of 
which  is  the  length  of  a  full  period. 

(3)  Counting  convention.  In  computing 
the  length  of  a  short  period,  any 
reasonable  convention  may  be  used. 
Common  conventions  are  "30  days  per 
month/360  days  per  year",  "actual  days 
per  month/actual  days  per  year",  and 
"actual  days  per  month/360  days  per 
year".  The  examples  in  the  regulations 
under  section  7872  all  use  the  "30  days 
per  month/360  days  per  year" 
convention. 

(d)  Examples.  This  section  may  be 
illustrated  by  the  following  examples. 

Example  (J).  On  February  1. 1988,  A  makes 
a  $100,000  loan  to  B  for  a  term  of  4  months. 
The  loan  is  repaid  on  May  31. 1986.  Assume 
that  the  applicable  Federal  rate  on  February 
1, 1986,  for  a  loan  of  this  term  is  10  percent, 
compounded  semiannually.  Using  the  exact 
method,  the  amount  of  interest  that  must  be 
paid  on  May  31, 1986,  if  the  loan  is  not  to  be  a 
below-market  loan  is  $3,306.16.  calculated  as 
follows: 

$100,000  X  ((1  +  .10/2)  ♦'•- 1 1  =  $3,306.16 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1).  Using  the  approximate  method, 
a  sufficient  amount  of  interest  is  stated  on  the 
loan  if  $3,333.33  of  interest  is  payable  on  May 
31, 1986,  calculated  as  follows: 
$100,000  X  [(.10/2)  X  (4/6)J  =$3,333.33 

§  1.7872-13    Computation  of  foregone 
hiterast 

(a)  Demand  loans  outstanding  for  an 
entire  calendar  year — (1)  In  general.  In 
the  case  of  a  below-market  demand  loan 
of  a  fixed  principal  amount  that  remains 
outstanding  for  an  entire  calendar  year, 
the  amount  of  foregone  interest  (as 
referred  to  in  \  1.7872-6(c))  shall  be  the 
excess  of 

(i)  The  result  produced  when  the 
"blended  annual  rate"  is  miltiplied  by 
the  principal  amount  of  the  loan,  over 

(ii)  The  simi  of  all  amounts  payable  as 
interest  on  the  loan  properly  allocable  to 
the  calendar  year  (including  all  amounts 
of  original  issue  discount  allocated  to 
that  year  under  section  1272). 
The  "blended  annual  rate"  will  be 
published  annually  by  the 
Commissioner  and  is  determined 
generally  by  blending  the  applicable 
Federal  rates  for  demand  loans 
outstanding  for  the  entire  year. 

(2)  Example.  Paragraph  (a)(1)  may  be 
illustrated  by  the  following  example. 

Example.  On  January  1, 1985,  A  makes  a 
$100,000  demand  loan  to  B  with  stated 
interest  equal  to  9  percent.  Interest  is  payable 
semiannually  on  June  30.  and  December  31. 
The  loan  remains  outstanding  for  the  entire 
year.  On  both  June  30,  and  December  31, 
1985,  B  makes  a  $4,500  payment  of  interest  to 
A.  Assume  that  the  blended  annual  rate  for 


1985  is  10.45  percent.  The  amount  of  foregone 
interest  is  $1,450.  computed  as  follows: 

$10,450 =$100,000X10.45  percent 
$1 .450  =  $10,450  -  $9,000 

(b)  Demand  loans  outstanding  for  less 
than  an  entire  calendar  year — (1)  In 
general.  In  the  case  of  any  below-market 
demand  loan  outstanding  for  less  than 
the  calendar  year,  the  amount  of 
foregone  interest  shall  be  the  excess 
of— 

(i)  The  amount  of  interest  ("I")  which 
would  have  been  payable  on  the  loan 
for  the  year  if  interest  accrued  on  the 
loan  at  the  applicable  Federal  rate  and 
were  payable  on  the  date  specified  in 
section  7872(a)(2)  and  $  1.7872-6(b).  over 

(ii)  The  sum  of  all  amounts  payable  as 
interest  on  the  loan  properly  allocable  to 
the  calendar  year  (including  all  amounts 
of  original  issue  discount  allocated  to 
that  year  under  section  1272). 
In  general,  "I"  is  determined  by 
assuming  daily  compounding  of  interest. 
However,  individual  taxpayers  who  are 
parties  to  below-market  loans  in  the 
aggregate  of  $250,000  or  less  may  choose 
(see  §  1.7872-ll{g))  to  compute  and 
report  foregone  interest  under  the 
approximate  method  set  forth  in 
paragraph  (b)(2)  of  this  section.  If  the 
taxpayer  chooses  the  approximate 
method  but  fails  to  properly  compute  the 
amount  of  foregone  interest  under  that 
method,  the  correct  amount  of  foregone 
interest  will  be  recomputed  under  the 
approximate  method. 

(2)  Approximate  method.  Under  the 
approximate  method.  "I"  is  calculated 
as  follows: 

(i)  Loan  outstanding  during  one 
semiannual  period  only.  If  a  loan  is 
outstanding  only  during  one  semiannual 
period  of  a  calendar  year,  to  determine 
"I",  multiply  the  principal  amount  of  the 
loan  by  one-half  the  applicable  Federal 
rate  based  on  semiannual  compounding 
in  effect  for  that  loan,  then  multiply  the 
result  by  a  fraction  representing  the 
portion  of  the  semiannual  period  diu"ing 
which  the  loan  was  outstanding. 

(ii)  Example.  Paragraph  (b)(2)(i)  of  this 
section  may  be  illustrated  by  the 
following  example. 

Example.  A  $200,000  interest-free  demand 
loan  is  outstanding  on  January  1, 1986.  and  is 
repaid  on  March  31, 1988.  Assume  that  the 
applicable  Federal  rate  (based  on  semiannual 
compounding)  for  demand  loans  made  in 
January  1986,  is  10  percent.  The  amount  of 
interest  that  would  have  been  payable  on  the 
loan  for  the  year  if  the  loan  provided  for 
interest  at  the  applicable  Fedc.-^l  rate 
determined  under  the  approximate  method  is 
$5,000,  computed  at  follows: 
$5,000= $200,000  X  (.10/2)  X  (3/6) 
Because  no  interest  is  payable  on  the  loan, 
this  amount  is  also  the  amount  of  foregone 
interest. 


(iii)  Loans  outstanding  during  both 
semiannual  periods.  If  a  loan  is 
outstanding  for  at  least  part  of  each 
semiannual  period  (but  less  than  tne  full 
calendar  year),  then,  under  the 
approximate  method,  "I"  must  be 
calculated  in  two  steps.  First,  calculate 
an  amount  of  interest  for  the  first 
semiannual  period  by  treating  the  loan 
as  if  it  were  repaid  on  June  30,  using  the 
approach  described  in  paragraph 
(b)(3)(i)  of  this  section.  Second,  add  this 
amount  of  interest  to  the  principal  of  the 
loan,  and  then  calculate  an  amount  of 
interest  for  the  second  semiannual 
period  as  if  the  loan  of  this  higher 
amount  were  made  on  July  1.  again 
using  the  approach  described  in 
paragraph  (b){3)(i)  of  this  section.  The 
sum  of  these  two  interest  amounts  is  the 
value  for  "I"  calculated  under  the 
approximate  method. 

(3)  Examples.  Paragraph  (b)(2)  of  this 
section  may  be  illustrated  by  the 
following  examples. 

Example  (1).  On  March  1, 1986,  A  makes  a 
$100,000  interest-free  demand  loan  to  B.  The 
loan  remains  outstanding  on  December  31, 
1986.  Assume  that  the  applicable  Federal  rate 
for  a  demand  loan  made  in  March  1986. 
based  on  semiannual  compounding,  for  the 
first  semiannual  period  in  1986  is  9.89  percent 
and  that  the  applicable  Federal  rate,  based 
on  semiannual  compounding,  for  a  demand 
loan  outstanding  in  July  1986  is  10.50  percent. 
The  amount  of  foregone  interest  under  the 
exact  method  is  $8,691.76,  calculated  as 
follows: 

$100,000  X  [(1  +  .0989/2)*'  \\  -(-  .1050/2) 
-1]  =$8,691.76 

Example  (2).  [\]  Assume  the  same  facts  as 
in  Elxample  (1).  The  amount  of  foregone 
interest  under  the  approximate  method  is 
$8,719.92,  calculated  as  follows: 

(ii)  For  the  short  period  March  1  to  June  30, 
1986,  the  amount  of  foregone  interest  is 
$3,296.67,  calculated  as  follows: 
$3,296.67  =  $100,000  X  (.0989/2)  X  (4/6) 

(iii)  For  the  second  semiannual  period  in 
1986,  the  amount  of  foregone  interest  is 
computed  by  first  adding  the  interest  for  the 
first  semiannual  period  ($3,296.67)  to  the 
original  principal  amount  to  obtain  a  new 
principal  amount  of  $103,296.67.  Foregone 
interest  for  the  second  semiannual  period  is 
then  $5,423.08,  computed  as  follows: 
$5,423.08  =  $103,296.67  X  (.1050/2) 

(iv)  Using  the  approximate  method,  the 
amount  of  foregone  interest  for  1986  is 
$8,719.75  ($3,296.67 -(-$5,423.08). 

(c)  Demand  loans  with  fluctuating 
loan  balances.  If  a  demand  loan  does 
not  have  a  constant  outstanding 
principal  amount  during  a  period,  the 
amoimt  of  foregone  interest  shall  be 
computed  according  to  the  principles  set 
forth  in  paragraph  (b)  of  this  section, 
with  each  increase  in  the  outstanding 
loan  balance  being  treated  as  a  new 
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loan  and  each  decrease  being  treated  as 
first  a  repayment  of  accrued  but  unpaid 
interest  (if  any),  and  then  a  repayment 
of  principal. 

(d)  Examples.  This  provision  of 
paragraph  (c)  of  this  section  may  be 
illustrated  by  the  following  examples. 

Example  (1).  (i)  On  October  1, 1984,  C 
maices  a  $50,000  interest-free  demand  loan  to 
D.  On  October  1. 1985,  C  makes  an  additional 
interest-free  demand  loan  of  $25,000  to  D. 
Assume  that  section  7872  applies  to  both 
loans,  that  the  blended  annual  rate  for  1985  is 
10.45  percent,  and  that  the  applicable  Federal 
rate  based  on  semiannual  compounding  for 
demand  loans  made  in  October  1985,  is  10.50 
percent.  The  amount  of  foregone  interest  for 
1985  is  calculated  as  follows: 

(ii)  $50,000  is  outstanding  for  the  entire 
year.  The  foregone  interest  on  this  amount  is 
($5,000  X  .1045)  =  $5,225.00 

(iii)  $25,000  is  outstanding  for  the  last  three 
months  of  1985.  Under  the  exact  method,  the 
amount  of  foregone  interest  on  this  portion  of 
the  loan  is  $647.86,  computed  as  follows: 
$25,000  X  ((1 -(- .1050/2)  "•- 1  )  =  $647.86 
Under  the  approximate  method,  the  amount 
of  foregone  interest  is  $656.25,  computed  as 
follows: 

$25,OOOx(.1050/2)x(3/6)  =  $856.25      ' 

(iv)  The  total  amount  of  foregone  interest  is 
$5,872.86  ($5,225.00 -(-$647.86)  under  the  exact 
method,  and  $5,881.25  ($5.225.00 -(^$656.25) 
under  the  approximate  method. 

Example  (2).  (i)  On  September  1, 1985,  E 
makes  a  $100,000  interest-free  demand  loan 
to  F.  The  loan  agreement  requires  F  to  repay 
$10,000  of  the  principal  amount  of  the  loan  at 
the  end  of  each  month  that  the  loan  is 
outstanding.  Assume  that  section  7872 
applies  to  the  loan  and  that  the  applicable 
Federal  rate  based  on  semiannual 
compounding  for  demand  loans  made  in 
September  1985,  is  10.50  percent.  The  amount 
of  foregone  interest  for  1985  is  calculated  as 
follows: 

(ii)  $70,000  is  outstanding  for  four  months. 
Under  the  exact  method,  the  amount  of 
foregone  interest  on  this  portion  of  the  loan  is 
$2,429.05.  computed  as  follows: 
$70,000  X  1(1  -t-  .1050/2)  <'  •- 1]  =$2,429.05 
Under  the  approximate  method,  the  amount 
of  foregone  interest  on  this  portion  of  the  loan 
is  $2,450.00,  computed  as  follows: 

$70,000x(.1050/2)x(4/6)=$2,450.00 

(iii)  $10,000  is  outstanding  for  3  months. 
Under  the  exact  method,  the  amount  of 
foregone  interest  on  this  portion  of  the  loan  is 
$2.59.14,  computed  as  follows: 

$10.000x1(1 -I- .1050/2)"  •-1I  =  $259.14 
Under  the  approximate  method,  the  amount 
of  foregone  interest  on  this  portion  of  the  loan 
is  $262.50.  computed  as  follows: 
$10,000x(.1050/2)x  (3/6)  =$262.50 

^iv)  An  additional  $10,000  is  outstanding  2 
months.  Under  the  exact  method,  the  amount 
of  foregone  interest  on  this  portion  of  the  loan 
is  $172.02,  computed  as  follows: 
$10,000  X  1(1  -h  .1050/2)"  *- 1)  =  $172.02 
Under  the  approximate  method,  the  amount 
of  foregone  interest  on  this  portion  of  the  loan 
is  $175.00,  computed  as  follows: 


$10,000  X  (.1050/2  X  (2/6) = $175.00 

(v)  A  flnal  $10,000  is  outstanding  for  1 
month.  Under  the  exact  method,  the  amount 
of  foregone  interest  on  this  portion  of  the  loan 
is  $85.65,  computed  as  follows: 
$10,000  X  [(H- .1050/2)  "•- 1] =$85.65 
Under  the  approximate  method,  the  amount 
of  foregone  interest  on  this  portion  of  the  loan 
is  $87.50,  computed  as  follows: 
$10,000  X  (.1050/2)  X  (1/6) =$87.50 

(vi)  The  total  amount  of  foregone  interest  is 
$2,945.66  under  the  exact  method,  and 
$2,975.00  under  the  approximate  method. 

(e)  Gift  term  loans  and  certain  loans 
conditioned  on  future  service — (1)  In 
general.  In  the  case  of  any  gift  term  loan 
or  any  term  loan  that  is  treated  as  a 
demand  loan  as  provided  in  §  1.7872- 
10(a)(5),  the  amount  of  foregone  interest 
for  income  tax  purposes  shall  be 
computed  as  if  the  loan  were  a  demand 
loan,  except  that: 

(i)  In  applying  paragraph  (a)(l)(i)  of 
this  section,  use  the  applicable  Federal 
rate  based  on  annual  compounding  in 
effect  on  the  day  the  loan  is  made 
instead  of  the  blended  annual  rate,  and 

(ii)  In  applying  paragraph  (b)  of  this 
section,  use  the  applicable  Federal  rate 
based  on  semiannual  compounding  in 
e^ect  on  the  day  the  load  is  made 
instead  of  the  applicable  Federal  rate  for 
demand  loans  in  effect  during  the  period 
for  which  foregone  interest  is  being 
computed. 

(2)  Kxample.  The  provisions  of  this 
paragraph  (e)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  January  1. 1986,  parent  P 
makes  a  $200,000  gift  term  loan  to  child  C. 
The  loan  agreement  provides  that  the  term  of 
the  loan  is  four  years  and  that  5  percent 
simple  interest  is  payable  annually.  Both  P 
and  C  are  calendar  year  taxpayers,  and  both 
are  still  living  on  December  31, 1986.  Assume 
that  the  Federal  mid-term  rate  based  on 
annual  compounding  in  effect  on  January  1, 
1986,  is  11.83  percent.  The  loan  is  a  below- 
market  loan.  The  amount  of  foregone  interest 
for  each  year  is  $13,600.00,  computed  as 
follows: 

($200,000)  X  .1183  =  $23,660.00 
$23,660.00  -  $10.000.00 = $13,660.00 

For  gift  tax  purposes,  an  imputed  gift  is 
treated  as  made  on  January  1, 1966,  and  is 
equal  to  the  excess  of  the  amount  loaned 
($200,000)  over  the  present  value  of  all 
payments  due  under  the  loan,  discounted  at 
11.83  percent  compounded  annually 
($153,360.82),  or  $41,639.82.  For  rules  for 
determining  the  computation  of  present 
value,  see  S  1.7872-14. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1)  except  that  C  repays  the  loan  on 
September  30, 1987.  along  with  an  interest 
payment  of  $7,500.  For  income  tax  purposes, 
the  imputed  payments  are  treated  as 
transferred  on  December  31, 1986  and 
September  30, 1987.  The  amount  of  the 
imputed  payments  for  1986  are  the  same  as  in 
Example  (1).  For  1987,  under  the  exact 


method  the  amount  of  foregone  interest  is 
$9,994.73,  computed  as  follows: 

$17,494.73  =  $200,000x((l-t- .1183)  •"*-!) 
$17,494.73  -  $7,500  =  $9,994.73 

For  gift  tax  purposes,  the  imputed  gift  is 
treated  as  made  January  1, 1986,  and  is  the 
same  as  in  Example  (1). 

(f)  Allocation  of  stated  interest  If 
Interest  that  is  payable  on  a  demand 
loan  is  properly  allocable  to  a  period 
which  includes  more  than  one  calendar 
year,  the  amount  of  interest  to  be 
allocated  to  each  calendar  year  is 
determined  by  using  any  reasonable 
method  of  allocation. 

(g)  Counting  conventions — (1)  Whole 
periods.  All  whole  periods,  whether 
expressed  annually,  semiannually, 
quarterly,  or  monthly,  shall  be  treated  as 
having  equal  length.  For  example,  a  leap 
year  shall  be  treated  as  having  the  same 
number  of  days  as  a  non-leap  yean  all 
months  shall  be  treated  as  havtng  the 
same  number  of  days. 

(2)  Short  periods,  in  computing  the 
length  of  a  short  period,  any  reasonable 
convention  may  be  used.  See  S  1.7872- 
12(c)(2)  for  a  list  of  conventions 
commonly  used. 


§  1.7872-14 
vakM. 


Detrnmlnation  of  pr«Mnt 


(a)  In  general.  This  section  provides 
rules  for  computing  the  present  value  of 
a  payment  (as  referred  to  in  5  1.7872- 
7(a)(1))  to  be  made  in  the  future.  In 
general,  for  purposes  of  section  7872.  the 
present  value  of  a  loan  payment  to  be 
made  in  the  future  is  the  amount  of  that 
payment  discounted  at  the  appUcable 
Federal  rate  from  the  date  in  the  future 
that  the  payment  is  due  to  the  date  on 
which  the  computation  is  made.  For  this 
purpose,  the  computation  date  is  the 
date  the  loan  Rrst  becomes  subject  to 
section  7872.  To  determine  the  present 
value  of  a  payment,  use  the  appUcable 
Federal  rate  in  effect  on  the  day  the  loan 
is  made  the  reflects  the  compounding 
assumption  [i.e.,  annual,  semiannual, 
quarterly,  or  monthly)  that  is 
appropriate  for  the  loan.  See  S  l.7B72r- 
3(b). 

(b)  Examples.  The  provisions  of  this 
section  may  t>e  illustrated  by  the  following 
examples: 

Example  (1).  (i)  On  July  1, 1964,  corporation 
A  makes  a  $200,000  interest-free  three-year 
term  loan  to  shareholder  B.  Tlie  applicable 
Federal  rate  is  10-percent,  compounded 
semiannually. 

(ii)  The  present  value  of  this  payment  is 
$149,243.08,  determined  as  follows: 


$149,243.08  = 


$200,000 
(1-K.10/2)J' 


(iii)  The  excess  of  the  amount  loaned  over 
the  present  value  of  all  payments  on  the  loan 
($200,000 -$149,243.08),  or  $50,756.92.  is 
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treated  as  a  distribution  of  property 
(characterized  according  to  section  301)  paid 
to  B  on  July  1. 1984.  The  same  amount, 
$50,756.92.  is  treated  as  original  issue 
discount  under  sections  1272  and  163(e). 

Example  (21.  (i)  On  July  1. 1964,  Employer  E 
makes  a  $3,000  interest-free  three  year 
compensation-related  term  loan  to  employee 
W.  On  December  1. 1984.  E  makes  an  $9,000 
interest-free  compensation-related  demand 
loan  to  W.  The  demand  loan  remains 
outstanding  throughout  December  1984.  The 
two  loans  are  the  only  loans  outstanding 
between  E  and  W  during  1984,  and  neither  is 
characterized  under  section  7872(c)(1)(D)  as  a 
tax  avoidance  loan.  The  applicable  Federal 
rate  for  all  loans  for  periods  before  January  1, 

1985,  is  10  percent,  compounded 
semiannually. 

|ii)  For  the  period  beginning  on  July  1. 1984, 
and  ending  on  November  30, 1984,  the 
provisions  of  section  7872  do  not  apply  to  the 
$3,000  loan  because  of  the  application  of  the 
de  minimis  rules  of  section  7872(c)(3). 

(iii)  On  December  1, 1984,  however,  the 
aggregate  amount  of  loans  outstanding 
between  E  and  W  exceeds  $10,000.  As  a 
result,  section  7872  applies  to  both  loans  for 
December  1984.  Both  the  imputed  transfer 
and  the  imputed  interest  payment  with 
respect  to  the  $8,000  demand  loan  are 
determined  under  section  7872(a).  The 
amount  of  the  imputed  transfer  by  E  to  W 
with  respect  to  the  $3,000  term  loan  is 
determined  under  section  7872(b)(1).  An 
amount  equal  to  the  amount  of  the  imputed 
transfer  with  respect  to  the  $3,000  term  loan 
is  treated  as  original  issue  discount. 

(iv)  With  respect  to  the  $3,000  term  loan, 
the  amount  of  the  imputed  transfer  is  equal  to 
the  excess  of  the  amount  loaned,  over  the 
present  value  of  all  payments  which  are 
required  to  be  made  under  the  $3,000  two- 
year  term  loan  agreement,  determined  as  of 
December  1, 1984  (the  day  section  7872  first 
applies  to  the  $3,000  loan).  The  present  value 
of  $3,000  payable  on  June  30, 1987, 
determined  as  of  December  1. 1984,  is 
$2,331.54,  computed  as  follows: 

$3,000 

$2,331.54= 

(l-t-.10/2)**"* 

The  imputed  transfer  on  the  $3,000  loan  is 
$668.46  ($3.000.00-$2,331.54). 

(v)  The  foregone  interest  on  the  $9,000 
demand  loan  is  determined  as  of  December 

31. 1984,  with  respect  to  the  one  month  during 
1984  to  which  section  7872  applies  to  the 
loan.  The  amount  of  foregone  interest  for  1984 
under  the  exact  method  is  $73.48,  computed 
as  fellows: 

$73.48  =  $9.000X  [(1  -(-.10/2) '  '-IJ 

Example  (3).  (i)  Assume  the  same  facts  as 
in  Example  (2)  except  that  the  provisions  of 
the  $3,000  three-year  term  loan  require  W  to 
make  annual  payments  of  interest  at  a  5 
percent  simple  rate  and  except  that  E  makes 
VV  the  $9,000  loan  on  November  27, 1985. 

(ii)  Under  the  agreement  W  pays  $150  (5 
percent  of  $3,000)  on  June  30, 1985,  June  30, 

1986.  and  June  30, 1967.  Since  the  first  of 
these  payments  is  payable  prior  to  November 

27. 1985.  only  the  second  and  third  $150 
payments  are  taken  into  account,  W  is 
treated  as  paying  $150  on  June  30. 1986  and 


$3,150  ($3,000  principal  and  $150  interest)  on 
June  30, 1987. 

(iii)  The  present  value  as  of  November  27 
1984  of  the  $150  payable  on  June  30, 1986,  is 
$128.39,  computed  as  follows: 

$150.00 

$128.39= 

(1-1- ,10/2)**  ""•• 

(iv)  The  present  value  as  of  November  27, 
1984  of  the  $3,150  payable  on  June  30, 1987,  is 
$2,445,47,  computed  as  follows: 

$3,150.00 
$2,445.47=  

(l-(-.10/2)**"''»» 

The  sum  of  these  two  present  values  of 
$2,573.86  ($128.39 +  $2,445.47).  Therefore,  the 
amount  of  the  imputed  transfer  with  respect 
to  the  $3,000  loan  is  $426.14 
($3,000.00 -$2,573.86). 

(v)  The  foregone  interest  on  the  $9,000 
demand  loan  under  the  exact  method  is 
$83.33  ($9.000x((l-(-.10/2)*«''"'-lJJ. 

Gift  Tax  Regulations 

PART  25— [AMENDED] 

Par.  3.  The  authority  for  Part  25  is 
amended  by  adding  the  following 
citation: 

Authority:  28  U.S.C.  7805.  *  *  *  §  25,2512-4 
and  25.7872-1  also  issued  under  26  U.S.C. 
7872. 

Par.  4.  Section  25.2512-4  is  amended 
by  adding  a  new  sentence  at  the  end  to 
read  as  follows: 

§25^512-4    Valuation  of  notes. 

*  *  *  See  §  25.7872-1  for  special  rules 
in  the  case  of  gift  loans  (within  the 
meaning  of  §  1.7872-4(b))  made  after 
June  6, 1984, 

Par.  5.  New  §  25.7872-1  is  added  in  the 
appropriate  place  to  read  as  follows: 

§  25.7872-1    Certain  t>elow-niarfcet  loans. 

For  purposes  of  chapter  12  of  the 
Internal  Revenue  Code,  relating  to  gift 
tax,  if  a  taxpayer  makes  a  gift  loan 
(within  the  meaning  of  §  l,7872-4{b)) 
that  is  a  term  loan  (within  the  meaning 
of  §  1.7872-10(a){2))  and  that  is  made 
after  June  6, 1984,  the  excess  of  the 
amount  loaned  over  the  present  value  of 
all  payments  which  are  required  to  be 
made  under  the  terms  of  the  loan 
agreement  shall  be  treated  as  a  gift  from 
the  lender  to  the  borrower  on  the  date 
the  loan  is  made.  If  a  taxpayer  makes  a 
gift  loan  that  is  a  demand  loan  (within 
the  meaning  of  S  1.7872-10(a)(l))  and 
that  is  outstanding  diu-ing  any  calendar 
period  after  June  8, 1984.  and  not  repaid 
before  September  17, 1984,  the  amount 
of  foregone  interest  (within  the  meaning 
of  section  7872(e)(2))  attributable  to  that 
calendar  perioo  shall  be  treated  as  a  gift 


from  the  lender  to  the  borrower.  The  de 
minimis  exception  described  in  section 
7872(c)(2)  applies  to  the  gift  tax 
treatment  of  a  gift  loan.  In  the  case  of  a 
term  gift  loan,  however,  once  section 
7872  applies  to  the  loan,  the  de  minimis 
exception  will  not  apply  to  the  loan  at 
some  later  date  regardless  of  whether 
the  aggregate  outstanding  amount  of 
loans  does  not  continue  to  exceed  the 
limitation  amount.  For  a  detailed 
analysis  of  section  7872,  see  the  income 
tax  regulations  under  section  7872, 
§  1.7872-1  through  S  1.7872-14. 

Estate  Tax  Regulations 

PART  20— (AMENDED] 

Par.  6.  The  authority  for  Part  20  is 
amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  *  5  20.2031- 

4  and  20.7872-1  also  issued  under  26  U.S.C. 
7872. 

Par.  7.  Section  20.2031-4  is  amended 
by  adding  a  new  sentence  at  the  end  to 
read  as  follows: 

5  20.2031-4    ValuaUon  of  notes. 

*  *  *  See  §  20.7872-1  for  special  rules 
in  the  case  of  gift  loans  (within  the 
meaning  of  9  1.7872-4(b))  made  after 
June  6, 1984. 

Par.  8.  New  S  20,7872-1  is  added  in  the 
appropriate  place  to  read  as  follows: 

§  20.7872-1    Certain  below-marlctt  loans. 

For  purposes  of  chapter  11  of  the 
Internal  Revenue  Code,  relating  to 
estate  tax,  a  gift  term  loan  (within  the 
meaning  of  S  1.7872-4(b))  that  is  made 
after  June  6, 1984,  shall  be  valued  at  the 
lesser  of: 

(i)  The  unpaid  stated  principal,  plus 
accrued  interest;  or 

(ii)  The  sum  of  the  present  value  of  all 
payments  due  under  the  note  (including 
accrual  interest),  using  the  applicable 
Federal  rate  for  loans  of  a  term  equal  to 
the  remaining  term  of  the  loan  in  effect 
at  the  date  of  death. 

No  discount  is  allowed  based  on 
evidence  that  the  loan  is  uncollectible 
unless  the  facts  concerning  collectibility 
of  the  loan  have  changed  significantly 
since  the  time  the  loan  was  made.  This 
section  applies  with  respect  to  any  term 
loan  made  with  donative  intent  after 
June  6, 1984,  regardless  of  the  interest 
rate  under  the  loan  agreement,  and 
regardless  of  whether  that  interest  rate 
exceeds  the  applicable  Federal  rate  in 
effect  on  the  day  on  which  the  loan  was 
made. 
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Foundatioo  and  Similar  Exdae  Taxes 
PART  53— {AMENOEOl 

Par.  9.  The  authoirity  for  Part  53  is 
amended  by  adding  the  following 
citation: 

Aathofity:  28  U.S.C  7806.  *  *  * 
i  53.4941(dK  also  issued  under  26  U.S.C 
7872. 

Par.  10.  Section  53.4941(d)-2  is 
amended  by  revising  paragraph  (c)(2)  to 
read  as  follows: 

S  53.4»41(d)-2    SpMiflcactsofs*!!- 


[c]  Loans.  '  '  ' 

(2)  Loans  without  interest. 
Subparagraph  (1)  of  this  paragraph  shall 
not  apply  to  the  lending  of  money  or 
other  extension  of  credit  by  a 
disqualified  person  to  a  private 
foundation  if  the  loan  or  other  extension 
of  credit  is  without  interest  (determined 
without  regard  to  foregone  interest 
described  in  section  7872)  or  other 
charge. 

PART  602— {AMENDED) 

ONfB  Contnd  Numbers  Under  the 
Paperwork  Reductioo  Act 

Par.  11.  The  authority  for  Part  602 
continues  to  read  as  follows: 
Authority:  28  U.S.C  7805. 

§602.101    [AiMnded] 

Par.  12.  Section  602.101(c)  is  amended 
by  adding  in  the  appropriate  locations, 
"8  1.7872-11  *  *  *  1545- 
»         *        *        «        • 

Roscoe  L.  EggOT,  Jr., 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  85-19785  Filed  8-15-85: 12:11  pm) 

BMXINO  COOC  4S30-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heetth  Administration 

30  CFR  Parts  56  and  57 

Metal  and  Nonmetai  Mines;  Public 
Hearings 

AQENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice  of  Extension  of  Public 
Hearings. 

SUMMARY :  The  Kfine  Safety  and  Health 
Administration  (MSHA)  wrUl  hold  a 
supplemental  public  hearing  on  its 
proposal  to  revise  the  existing  safety 
standards  for  loading,  hauling,  and 
dumping  at  metal  and  nonmetai  mines. 
DATE  The  public  hearing  will  be  held  on 
August  27, 1985,  beginning  at  9:00  aon. 


ADDRESS:  The  public  hearing  will  be 
held  in  Room  622A.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 

RM  RJRTNER  INFORMATION  CONTACT: 

Patricia  W.  Sihrey,  Director.  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  phone  (703)  235-1910 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  supplemental  hearing  is 
to  provide  interested  persons  with  a 
further  opportunity  to  comment  on  the 
proposed  standard  dealing  with  brakes 
on  self-propelled  equipment  (56/57.9202) 
and  to  review  video  tapes  made  by 
MSHA  during  its  field  tests  to  evaluate 
vehicle  braking  performance. 

MSHA  held  public  hearings  on  its 
proposal  to  revise  the  loading,  hauling, 
and  dumping  standards  on  August  5  in 
Minneapolis,  Minnesota;  August  7  m 
Phoenix,  Arizona;  and  August  9  in 
Birmingham,  Alabama  (50  FR  27566.  July 
3, 1985).  During  each  hearing  a  video 
tape  was  presented  to  demonstrate  to 
the  public  how  brake  testing  would  be 
conducted  in  the  field.  However,  some 
commenters  understood  that  MSHA 
would  have  more  extensive  video  tapes 
fi-om  the  various  test  sites  available  for 
viewing.  These  commenters  requested 
that  an  opportunity  be  provided  to  view 
and  discuss  specific  tapes  in  their 
original  context.  For  this  reason,  MSHA 
will  make  all  of  the  brake  test  video 
tapes  available  for  review  and  comment 
at  the  supplemental  hearing  on  August 
27. 1985. 

As  announced  during  the  Birmingham 
public  hearing,  the  record  and 
opportunity  for  comment  on  the 
proposed  rule  to  revise  the  loading, 
hauling,  and  dumping  standards  has 
been  extended  from  August  23, 1985  to 
September  6, 1985. 

Dated  August  18, 1985. 

David  A.  Zegeer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  85-19981  Filed  8-19-85;  8:45  am] 

BILUNO  CODE  4S10-«*-ll 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

36  CFR  Part  50 

National  Capital  Parks  Regulations; 
Lafayette  Park;  Structure  Prohibitions; 
Sign  Limitations 

agency:  National  Parks  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  National  Capital  Parks  regulations  in 
S  50.19  of  36  Code  of  Federal 


Regulations  to  pn^bit  stmctures,  with 
certain  exceptions,  and  to  place 
reasonable  limitations  on  the  size  and 
number  of  signs  placed  or  set  down  in 
Lafayette  Park.  The  National  Park 
Service  has  received  numerous 
complaints  from  the  general  public 
concerning  the  presence  in  Lafayette 
Park  of  semi-permanent  biUtMnird-type 
signs  and  large  structures  that  interfere 
with  the  view  of  tlje  White  House, 
occupy  an  extensive  amount  of  apace 
and  generally  conflict  with  the  historic 
and  natural  of  the  Park.  Furthermore, 
concerns  have  l>een  raised  atxnit 
damage  to  the  Park  and  public  safety. 
The  proposed  rule  addresses  the  uses  of 
Lafayette  Parte  through  a  balancing  of 
First  Amendment  freedoms  of  speech 
and  expression  against  the  rights  of  the 
park  visitor  to  utilize  this  historic  Park 
for  traditional  recreational  and  aesthetic 
purposes. 

DATE:  Written  comments,  suggesticMia,  or 
objections  regarding  the  proposed  rule 
will  be  accepted  until  Octobier  21, 1985. 

ADDRESS:  Written  comments  should  be 
sent  to  Regional  Director,  National 
Capital  Region,  National  Park  Service, 
1100  Ohio  Drive,  SW.,  Washington,  D.C 
20242. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandra  Alley,  Associate  Regional 
Director,  Public  A^airs,  National 
Capital  Region,  National  Park  Service, 
1100  Ohio  Drive.  SW..  Washington,  D.C 
20242,  telephone  (202)  426-6700;  Richard 
G.  Robbins,  Assistant  Solicitor.  National 
Capital  Parks.  Office  of  the  Solicitor. 
Department  of  the  Interior,  Washington, 
D.C.  20240.  telephone  (202)  343-4338. 

SUPPLEMENTARY  INFORMATION: 
Background 

1.  History  of  Lafayette  Park 

Lafayette  Park,  originally  know  as  the 
President's  Park,  is  a  rectangular  area  of 
approximately  seven  acres  of  land 
situated  directly  north  of  the  Wtiite 
House  on  Pennsylvania  Avenue.  It  is 
bounded  on  the  east  by  Madison  Place. 
north  by  H  Street,  and  west  by  Jackson 
Place.  The  property  was  one  of  the  first 
parcels  of  land  donated  by  the  original 
patentees  to  the  Disttict  CommissioBers 
for  the  formation  of  the  Federal  City 
(later,  Washington)  in  1971.  The  site  of 
what  is  now  Lafa3wtte  Park  (Park)  was 
originally  included  in  the  area  known  as 
the  President's  House  and  the 
President's  Patk,  according  to  the  plans 
of  Major  Pierre  L'Enfant.  The  entire  area 
extended  firom  15&  to  17th  Streets.  NW., 
and  from  H  Street  on  the  north  and  to 
the  Potomac  River  on  the  south.  In  the 
early  1800' s.  President  Thomas  Jefferson 
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authorized  the  Park's  separation  from 
the  President's  House,  intending  its  use 
for  local  residents  and  visitors  to 
Washington.  Tlie  boundaries  of  the  Park 
have  not  been  altered  up  to  the  present 
day. 

In  1B24,  the  grounds  were  improved 
and  walks  laid  out  in  the  square  on  the 
occasion  of  the  visit  of  the  Marguis  de 
Lafayette,  the  French  general  and  hero 
of  the  American  Revolution. 

The  square  was  known  as  the 
"President's  Park"  until  1834.  when  the 
name  "Lafayette  Square"  was  adopted. 
Since  1933.  when  control  of  the  National 
Capital  Parks  was  returned  to  the 
Interior  Department,  the  term  "Lafayette 
Park"  has  been  the  preferred  name  and 
has  been  adhered  to  by  the  National 
Park  Service. 

2.  Unique  Features  of  the  Park 

Five  memorial  statues,  speciHcally 
authorized  by  legislation  of  Congress, 
honoring  General  Andrew  Jackson  and 
four  foreign  heroes  of  the  American 
Revolution,  grace  Lafayette  Park.  The 
equestrian  statue  of  General  Andrew 
Jackson,  the  second  one  of  its  type  to  be 
cast  in  the  United  States,  stands  in  the 
center  of  the  Park.  It  was  dedicated  by 
Senator  Stephen  A.  Douglas  in  1853.  "The 
heroic  bronze  statue  of  General 
Lafayette,  which  stands  at  the  southeast 
comer  of  the  Park,  was  dedicated  in 
1891.  The  second  Frenchman  honored  in 
the  Park  is  the  Comte  de  Rochambeau. 
who  led  the  French  Expeditionary  Force 
to  America  during  the  Revolution. 
President  Theodore  Roosevelt  dedicated 
the  Rochambeau  statue,  which  stands  at 
the  southwest  comer  of  the  Park,  in 
1902.  The  statue  of  Thaddeus 
Kosciuszko,  the  Polish  engineer  who 
designed  some  of  Americas 
fortifications  during  the  Revolutionary 
War,  was  dedicated  in  1910  and  stands 
at  the  northeast  comer  of  the  Park.  The 
fifth  statue,  dedicated  by  President 
William  Howard  Taft  in  1910.  is  that  of 
Baron  von  Steuben,  the  Prussian 
disciplinarian  and  Inspector  General  of 
the  Continental  Army.  It  stands  at  the 
northwest  comer  of  the  Park. 

In  addition  to  honoring  these  five 
notable  figures  of  America's  past, 
Lafayette  Park  functions  as  a  formal 
garden  park  of  the  meticulous 
landscaping  with  flowers,  trees, 
fountains,  walks  and  benches.  This 
aesthetic  aspect  of  the  Park  has  a  rich 
history,  going  back  over  130  years.  In 
1851.  President  Millard  Fillmore 
endorsed  the  appointment  of  A.  J. 
Downing,  one  of  the  most  celebrated 
landscape  architects  of  the  day.  to 
prepare  plans  for  the  landscaping  of 
Lafayette  Square  and  other  park  areas 
of  the  Nation's  Capital.  Downing  is 


credited  with  the  landscape  plan  of 
Lafayette  Park,  which  has  generally 
been  adhered  to  over  the  years  with 
only  slight  revisions.  The  central  theme 
then  consisted  of  wide  gravel  paths 
leading  to  the  statue  of  General  Andrew 
Jackson  as  smaller  meandering  walks 
went  past  beds  of  roses  and  other 
flowers. 

A  second  major  change  to  take  place 
in  the  landscaping  of  Lafayette  Park  was 
undertaken  by  the  National  Capital 
Parks  in  1936  and  1937.  The  overall 
changes  made  during  this  period  were 
the  removal  of  the  bronze  ums  to  their 
present-day  locations,  the  redesigning 
and  widening  of  the  walks,  the 
relocation  of  trees  and  shrubbery,  the 
closing  of  small  gravel  paths  and  the 
relocation  of  flower  beds.  The  overall 
effect  enhanced  the  beauty  of  the 
original  Downing  plan  and  made  the 
Park  more  accessible  to  those  people  for 
whom  the  Park  had  originally  been 
intended  by  President  Jefferson — 
visitors  and  Washington  residents. 

Money  was  appropriated  by  Congress 
during  the  Presidency  of  John  F. 
Kennedy  for  the  purpose  of  installing 
decorative  fountains  in  the  Park.  By 
1969,  a  water  sprinkler  system  for 
maintenance  of  the  Park,  as  well  as 
attractive  interior  brick  walkways,  were 
added  to  Lafayette  Park.  Improvements 
to  the  Park  continue  up  to  the  present 
day.  A  new  Park  lighting  system, 
historically  accurate  to  the  lamps  used 
in  the  mid  1800's,  was  installed  in  1985. 

Lafayette  Park  is  appreciated  by 
Washington,  D.C.  residents  and  visitors 
alike  as  a  unique  natural  and  historic 
site.  Residents  and  workers  come  to 
Lafayette  Park  each  day  to  play  chess, 
eat  a  picnic  lunch,  stroll  through  the 
landscaped  setting,  or  to  sit  quietly  on  a 
bench  and  read  a  book.  Visitors  come  to 
the  Park  for  many  of  the  same  reasons 
in  addtion  to  touring  the  gardens  and  the 
monuments.  Lafayette  Park  provides  an 
unequaled  setting  for  viewing  the  north 
side  of  the  White  House.  During  the 
summer  months,  thousands  of  persons 
visit  the  Park  each  day. 

The  National  Park  Service  has  long 
recognized  the  unique  environment  and 
sensitive  nature  of  Lafayette  Park  as  a 
major  component  in  the  historic  setting 
of  \he  White  House  and  the  national 
significance  of  the  five  major  memorials 
which  it  contains.  The  Park  Service  has 
neither  sponsored  nor  permitted  special 
events  in  Lafayette  Park  for  almost  ten 
years.  Unlike  Farragut  Square,  where 
the  Park  Servcie  permits  noontime 
concerts,  or  the  Ellipse,  where  the  Park 
Service  co-sponsors  the  National 
Christmas  Pageant  of  Peace,  Lafayette 
Park  has  been  kept  free  of  all  such  Park 
Service-sponsored  activities. 


3.  Current  Situation  in  Lafayette  Park 

Being  located  across  from  the  White 
House,  Lafayette  Park  is  a  popular 
location  for  demonstrations  of  every 
sort.  Under  present  regulations, 
individuals  and  groups  numbering 
twenty-five  participants  or  less  need  not 
apply  for  a  permit  for,  or  even  notify  the 
National  Park  Service  of,  a 
demonstration  in  the  Park.  Groups 
numbering  over  tweny-five  participants 
must  apply  for  a  permit  to  demonstrate. 

At  present,  the  National  Park  Service 
has  no  specific  regulations  governing  the 
number  and  size  of  signs  that  can  be 
used  by  those  demonstrators.  Further, 
the  Park  Service  has  only  limited 
regulations  goveming  the  use  of 
structures. 

Due  to  this  lack  of  specific  regulatory 
prohibitions,  Lafayette  Park,  during  the 
past  two  years,  has  become  increasingly 
dominated  by  large,  semi-permanent, 
billboard-type  signs  and  massive 
structures  which  are  often  unattended 
by  their  owners.  It  has  not  been 
uncommon  to  have  signs  as  large  as 
twenty-five  feet  by  twelve  feet  in  the 
Park  for  months  at  a  time.  In  addition,  it 
has  not  been  uncommon  to  have 
structures  ten  feet  high,  eight  feet  long 
and  four  feet  wide  in  the  Park  for  long 
periods  of  time. 

Further,  there  has  generally  been  a 
large  number  of  such  signs  and 
structures  in  the  Park  at  the  same  time. 
In  August  of  1984,  for  example,  there 
were  one  himdred  and  forty  signs  in 
Lafayette  Park  on  a  continuing  basis. 
Rather  than  a  testament  to  differing 
opinions,  the  majority  of  these  signs 
expressed  the  views  of  a  handful  of 
demonstrators.  Amazingly,  eighty  of  the 
signs  present  in  the  Park  in  August  of 
1984  belonged  to  one  demonstrator. 
Over  the  past  two  years,  two  to  six 
demonstrators  have  accounted  for  a 
vast  majority  of  the  hundred  or  so  signs 
that  continuously  occupy  a  large  portion 
of  Lafayette  Park. 

In  July  of  1985,  there  were  seventy- 
eight  signs  in  Lafayett  Park,  ranging  in 
size  from  two  feet  by  three  feet  to  a  sign 
eight  feet  by  twenty-four  feet.  There 
were  three  signs  that  measured  twelve 
feet  by  fifteen  feet  and  thirteen  signs 
that  were  at  least  eight  feet  wide.  One  of 
these  signs  indicated  that  thirty-three  of 
the  total  number  of  signs  belonged  to 
two  persons  who  had  been  in  the  Park 
since  June  of  1981.  In  addition  to  signs, 
there  were  various  structures  in  the 
Park,  including  pyramids,  chairs,  a 
grocery  cart,  and  desks. 

Having  a  large  number  of  immense 
signs  and  structures  in  the  Park  has  had 
a  substantial  impact  on  the  enjoyment  of 


Federal  Register  /  Vol.  50,  No.  161  /  Tuesday.  August  20.  1985  /  Propo8ed  Rules 33573 


the  Park  by  the  visiting  public.  One 
demonstrator  has  had  up  to  eight 
billboard-type  signs,  along  with  various 
smaller  signs,  lined  up  on  the  south 
sidewalk  of  the  Park  for  long  periods  of 
time.  This  individual,  along  with  one 
other  demonstrator,  has  occupied  almost 
half  of  the  length  of  the  south  sidewalk 
of  the  Park,  substantially  interfering 
with  the  view  of  the  White  House  from 
Lafayette  Park.  In  addition,  structures 
and  signs  belonging  to  two  or  three 
demonstrators  have  often  occupied  a 
quarter  to  a  half  of  the  interior  space  of 
the  Park,  thus  preventing  the  thousands 
of  visitors  who  come  to  Lafayette  Park 
from  utilizing  that  portion  of  the  Park. 
In  addition  to  the  problem  of  a  few 
individuals  continuously  preempting  the 
use  of  a  large  portion  of  the  Park, 
visitors  complain  frequently  that  the 
countless  large  signs  and  structures 
amount  to  a  visual  blight  in  the  Park  and 
generally  create  an  offensive  and 
unsightly  appearance  in  an  otherwise 
pristine  and  historic  park  area.  Over  the 
past  year,  the  National  Park  Service 
received  at  least  sixteen  written 
requests  for  some  action  against  the 
visual  blight  in  Lafayette  Park.  Almost 
every  request  acknowleges  the 
importance  of  exercising  First 
Amendment  rights  in  the  Park,  but  then 
pleads  for  some  balance  between  the 
rights  of  demonstrators  and  those  of 
visitors  to  enjoy  the  beautiful  and 
historic  park.  Typical  of  these  requests 
is  the  following  from  a  Washington,  D.C. 
woman: 

I  am  appalled  that  Lafayette  Square  is 
being  permitted  to  become  the  eyesore  of  our 
Nation's  Capitol  [sic].  The  construction  of 
highway-size  billboards  and  massing  of  large 
signs  are  obliterating  the  beautiful  view  and 
popiilar  photographic  site  of  the  White  House 
from  the  Square  and  destroying  the  vista  of 
the  park  from  Pennsylvania  Avenue. 

I  have  no  quarrel  with  pteople  peacefully 
exercising  their  First  Amendment  right  of  free 
speech  if  they  believe  the  current 
Administration  is  pursuing  policies  with 
which  they  do  not  agree.  I  do,  however,  feel  it 
is  exceedingly  reasonable  to  require  that  any 
signs  or  posters  be  physically  carried/worn 
by  those  espousing  the  views,  and  that  such 
demonstrators  be  required  to  keep  moving  in 
an  orderly  fashion  that  does  not  interfere 
with  pedestrian  traffic  rather  than  the  present 
"camping-out"  method. 

Further,  conversations  with  United 
States  Park  Police  officers  assigned  to 
Lafayette  Park  during  tourist  seasons 
reveal  that  they  generally  receive  at 
least  one  and  sometimes  as  many  as 
four  of  five  oral  complaints  each  day 
about  the  visual  blight  in  Lafayette  Park, 
Complaints  noted  by  the  officers  include 
the  fact  that  large  signs  interfere  with 
the  view  of  the  White  House,  prevent 
picture  taking  and,  together  with  the 


ever-present  structures,  generally  ruin 
the  aesthetic  quality  of  Lafayette  Park. 

In  addition  to  aesthetic  concerns, 
some  commentators  have  expressed 
concern  about  the  safety  of  large 
billboard-type  signs,  a  concern  with 
merit.  Large  signs  in  the  Park  are 
generally  constructed  of  plywood  and 
are  very  often  crudely  supported.  Many 
times,  the  signs  are  not  attended  by  their 
owners.  On  several  occasions,  large 
signs  have  been  blown  down  by  heavy 
winds  and,  in  one  case,  a  sign  struck  a 
pedestrian  resulting  in  a  head  wound 
requiring  several  stitches.  In  addition, 
structures,  often  crudely  constructed 
and  sometimes  utilizing  glass  pieces  and 
protruding  nails,  present  other  safety 
hazards. 

The  Park  Service  has  attempted  to 
work  with  individuals  having  large  signs 
and  structures  in  order  to  ensure  that 
these  items  are  safe  and  properly 
secured.  However,  it  has  been  the 
experience  of  the  Park  Service  that  it  is 
almost  impossible  to  keep  up  with  the 
varied  signs  and  structures  that 
sometimes  appear  overnight  in  the  Park. 
Further,  some  demonstrators  are 
uncooperative  in  making  changes  in 
their  property.  Even  when 
demonstrators  will  cooperate  in 
attempting  to  make  their  signs  and 
structures  safer,  the  methods  for 
accomplishing  that  end  sometimes  result 
in  damage  to  the  Park.  For  example,  it 
has  been  found  that  large  signs  are  most 
safely  secured  only  by  placing  numerous 
stakes  in  the  ground,  causing  damage  to 
the  turf  and  the  Park's  inground 
sprinkler  system. 

In  addition  to  the  damage  caused  by 
methods  necessary  to  secure  large  signs 
and  structures,  the  signs  and  structures 
themselves  have  caused  injury  to  park 
resources.  Whether  the  result  of  being 
permanently  anchored  to  the  ground  or 
because  of  sheer  size,  many  of  the  signs 
and  structures  in  the  park  can  be  moved 
only  with  considerable  difficulty  and 
only  if  the  owner  can  be  located.  As 
long  as  large  signs  and  structures  are  in 
the  Park,  it  is  impossible  for  the  Park 
Service  to  perform  routine  maintenance 
of  the  Park  such  as  watering,  trimming 
and  grass  cutting.  The  placement  of 
heavy  signs  and  structures  on  the 
ground  causes  considerable  damage  to 
the  turf,  creating  large  patches  of  dried 
and  dead  grass  wherever  they  have 
been.  In  addition,  bricks  making  up  the 
sidewalks  through  the  Park  have  been 
crushed  and  damaged  by  large 
structures.  In  short,  Lafayette  Park  has 
acquired  a  generally  unkempt  and 
unslightly  appearance  due  to  the 
activities  of  a  handful  of  demonstrators 
who  have  added  more  and  more  signs. 


structures  and  property  to  their 
demonstrations. 

The  presence  of  structures  has  been  of 
particidar  concern  in  Lafayette  Park. 
Without  limitations  on  the  size  and  use 
of  structures,  individuals  have 
acccumulated  an  odd  assortment  of 
buildings  and  rubbish  in  the  Pariu  often 
unattended.  Several  two  and  three  story 
structures  have  been  built  in  Lafayette 
Park.  Desks,  chairs,  bookcases,  carts, 
doors  and  a  porcelain  toilet  have  all 
appeared  in  the  Park.  One  individual 
filled  a  broken  grocery  cart  with  trash. 
claiming  that  it  was  a  symbolic 
structure.  All  in  ail,  the  presence  of 
these  items  has  produced  a  dump-like 
atmosphere  in  this  historical  and  finely 
landscaped  national  park. 

Further,  it  appears  that  the 
"development"  of  Lafayette  Parit  will 
only  worsen  in  the  future.  Recently,  an 
individual  requested  a  permit  to 
establish  a  library,  complete  with 
meeting  rooms,  in  the  Park.  The  same 
individual  requested  a  permit  to  erect 
facilities  necessary  for  an  actual 
abortion  and  a  Christmas  day  live  birth. 
Another  individual  requested  a  permit 
for  a  spaceship  and  spaceship-landing 
facilities.  This  "building  boom"  in 
Lafayette  Park  threatens  aesthetic 
interests,  safety  interests,  and  park 
resources. 

Regulatory  Changes 

1.  Signs 

In  order  to  meet  substantial 
government  interests  in  aesthetics, 
public  safety,  and  preservation  of  park 
resources,  the  National  Park  Service  is 
proposing  a  rule  that  would  limit  the 
size  of  signs  permitted  to  be  set  down  in 
Lafayette  Park;  limit  the  number  of  signs 
one  individual  may  place  down  in  the 
Park;  and  require  that  those  stationary 
signs  be  attended.  As  noted  above,  there 
are  no  specific  limitations  on  the 
number  or  size  of  stationary  signs 
allowed  in  the  Park  at  present.  Further, 
enforcement  of  existing  abandonded 
property  regulations  has  been 
ineffective  in  curing  the  problem  of 
absentee  owners  of  signs  and  structures. 

The  National  Park  Service  is  not 
proposing  to  prohibit  demonstrations  in 
Lafayette  Paric.  Nor  is  it  proposing  to 
place  any  limitation  on  signs  that  are 
hand-carried.  The  Park  Service  is  merely 
proposing  to  place  reasonable,  content- 
neutral  limitations  on  signs  placed  down 
in  Lafayette  Park  so  that  visitors  might 
be  able  to  enjoy  the  history  and  beauty 
of  the  Park  while  demonstrators 
continue  to  have  ample  avenues  of 
communication.  In  addition,  the 
proposed  rule  would  apply  only  to 
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Lafayette  Park  and  not  to  the  many 
other  park  areas  in  close  proximity,  for 
example,  the  Ellipse  on  the  south  side  of 
the  White  House. 

Specifically,  the  proposed  rule  would 
limit  the  size  of  signs  permitted  to  be 
placed  or  set  down  in  Lafayette  Park  to 
the  dimensions  of  four  feet  in  height, 
four  feet  in  width  and  one-quarter  inch 
in  thickness.  Such  a  size  limitation 
would  prohibit  the  immense  billboard- 
type  signs  that  now  dominate  Lafayette 
Park,  which  substantially  impact  the 
aesthetic  values  of  the  Park,  while 
creating  safety  concerns  and  seriously 
damaging  park  resources. 

In  order  to  arrive  at  a  permitted  sign 
size  that  fully  accommodates  the  needs 
of  demonstrators,  the  National  Park 
Service  Sign  System  Specification 
Manual  ("Manual")  was  consulted.  The 
Manual  is  utilized  by  National  Park 
Service  personnel  to  determine  the  sign 
size  and  lettering  necessary  to  be 
adequately  seen  by  pedestrian  traffic. 
Signs  utilized  by  the  Park  Service 
contain  directions,  instructions, 
prohibitions  and  warnings. 

Utilizing  standards  set  forth  in  the 
Manual,  it  was  calculated  that  a  sign 
four  feet  by  four  feet  could  contain  at 
least  ten  lines  of  writing  in  a  letter  size 
that  could  be  seen  up  to  one-hundred 
feet  away  from  the  sign.  The  letter  size 
and  distance  &om  the  sign  indicated 
here  is  the  maximum  recommended  for 
pedestrian  traffic  in  the  Manual. 

On  the  basis  of  this  research,  it  was 
determined  that  a  four  foot  by  four  foot 
sign  offered  an  effective  means  of 
communication  for  demonstrations. 
Further,  the  dimensions  stated  conform 
to  a  standard  size  of  plywood 
commercially  available.  While  there  are 
no  magic  dimensions  above  which 
damage  will  certainly  occur  and  below 
which  government  interests  will 
certainly  be  satisfied,  the  Park  Service 
has  attempted  to  accommodate  the 
needs  of  both  visitors  and 
demonstrators  with  this  selection  of 
permissible  sign  size. 

In  July  of  1985.  forty-four  percent  of 
the  seventy-eight  signs  located  in 
Lafayette  Park  had  a  message  consisting 
of  ten  or  less  words:  of  these,  fifty 
percent  had  messages  of  five  words  or 
less.  For  example,  one  eight  foot  by  eight 
foot  sign  had  four  words  written  on  it: 
"Wanted  Wisdom  and  Honesty"; 
another  sign,  four  foot  by  eight  foot, 
simply  had  the  initials  "UFO"  written  on 
it,  accompanied  by  what  appeared  to  be 
symbols:  a  four  foot  by  six  foot  sign  read 
simply  "Freedom  of  Religion";  and 
finally,  a  three  foot  by  six  foot  sign  read 
"Sue  Your  Government  Now".  The 
National  Park  Service  does  not  believe 
that  any  serious  impediment  to  free 


speech  would  result  by  requiring  these 
varied  messages  to  be  placed  on  four 
foot  by  four  foot  sigas. 

To  further  accommodate  individuals 
and  groups  who  wish  to  have  larger 
signs,  the  National  Park  Service  has 
exempted  aU  hand-carried  signs  firom 
these  size  limitations.  This  allows 
demonstrators  to  have  large  signs, 
which  includes  banners,  but  assures  that 
the  signs  will  not  cause  damage  to  park 
resources  because  they  will  not  be 
placed  on  the  ground,  will  not  create 
safety  concerns  because  they  will  be 
held  by  demonstrators,  and  finally,  will 
not  create  aesthetic  problems  because 
they  can  be  easily  moved  and  will  not 
be  permanent  in  natiu%. 

To  avoid  circumvention  of  the  size 
limitations  on  stationary  signs,  the 
proposed  rule  would  also  prohibit  a 
conforming-size  sign  from  being 
elevated  to  exceed  a  height  of  six  feet 
above  the  ground.  It  would  do  little  good 
to  place  limitations  on  the  height  of 
stationary  signs  only  to  have  them  again 
become  billboard  size  by  utilizing  posts 
or  other  means  of  elevation.  In  addition, 
such  elevation  over  six  feet  could  result 
in  additional  safety  problems. 

Also  to  avoid  circumvention  of  the 
size  limitations,  the  proposed  rule 
prohibits  the  arrangement  or 
combination  of  stationary  signs  so  as  to 
exceed  the  permitted  size  limitations. 
Again,  it  would  be  useless  to  institute 
sign  size  limitations  if  those  limitations 
could  be  easily  circumvented  by 
combining  two  or  more  signs  so  as  to 
create  a  billboard  e^ect. 

To  avoid  the  problem  of  one 
individual  utilizing  a  great  deal  of  space 
with  unlimited  numbers  of  signs,  the 
National  Park  Service  further  proposes 
to  limit  the  number  of  stationary  signs 
that  a  single  individual  can  have  in 
Lafayette  Park  at  one  time.  Present 
regulations  do  not  prohibit  a  single 
individual  from  monopolizing  any 
amount  of  this  national  park  that 
attracts  thousands  of  people  each  year 
by  just  adding  sign  after  sign  to  his  or 
her  collection.  The  proposed  rule  would 
eliminate  this  unfair  usurpation  of  park 
land  by  limiting  each  person  to  two 
stationary  four  foot  by  four  foot  signs  at 
any  one  time  in  Lafayette  Park.  The  Park 
Service  believes  that  this  is  a 
reasonable  accommodation  of  both 
visitors  and  demonstrators. 

In  addition  to  limiting  the  number  of 
signs  that  an  individual  may  have  in 
Lafayette  Park,  the  proposed  rule 
requires  that  stationary  signs  in  the  Park 
be  attended.  The  term  "attended"  is 
defined  in  the  proposed  rule  as  being 
within  three  feet  of  a  sign.  This 
requirement,  along  with  the  limitation 
on  the  number  of  signs  an  individual 


may  have,  would  prevent  the  massive 
accumulation  of  signs  by  one  or  two 
individuals  that  is  now  occurring  in 
Lafayette  Park.  Further,  an  attendance 
requirement  assures  that  signs  can  be 
moved  temporarily  for  routine  park 
maintenance  such  as  grass  cutting, 
trinuning  and  watering.  Finally,  the 
requirement  that  signs  be  attended 
enables  park  personnel  to  distinguish 
between  actvie  demonstrations  and 
abandoned  signs  or  property. 

2.  Structures 

In  addition  to  restrictions  on  the  use 
of  signs  in  Lafayette  Park,  the  National 
Park  Service  proposes  to  prohibit  the 
use  of  structiires  in  the  Park,  with  the 
exception  of  certain  speaker's  platforms. 

Structures  have  substantially  intruded 
upon  visitors'  enjoyment  of  Lafayette 
Park.  The  lack  of  specific  restrictions  in 
existing  regulations  has  led  to  massive 
structures  being  placed  in  the  Park. 
These  structiues  substantially  detract 
from  the  view  of  the  Park  and 
monopolize  large  areas  of  the  seven- 
acre  ground.  Further,  it  has  been  the 
experience  of  the  Park  Service  that  some 
demonstrators  have  accumulated  a  large 
number  of  items  in  the  Park,  items 
including  piles  of  rubbish,  doors  and 
desks,  claiming  that  these  are  permitted 
structures.  Rather  than  communicating  a 
message,  these  items  have  generally 
evoked  angry  complaints  from  citizens. 
Finally,  the  presence  of  structures  of  any 
sort  in  the  fragile  enviomment  of 
Lafeyette  Park  causes  resource  damage. 

For  these  reasons,  the  Park  Service 
initially  considered  a  total  ban  on  all 
structures  in  the  Park.  Consideration  of 
less  restrictive  alternatives  yielded  no 
regulatory  scheme  that  would  allow 
structures  to  be  placed  in  the  Park  while 
avoiding  turf  damage  and  the  visual 
blight  created  by  some  demonstrators. 

However,  to  avoid  working  a  hardship 
on  large  demonstration  groups  that 
require  a  platform  so  that  speakers  can 
be  heard  and  seen  efffectively  by 
demonstration  participants,  the  Park 
Service  in  the  proposed  rule  makes  an 
exception  for  temporary  speaker's 
platforms  that  are  reasonably  necessary 
when  a  demonstrating  group  numbers 
one-hundred  or  more  persons.  For  a 
group  numbering  less  than  one-hundred 
persons,  a  small,  temporary  "soapbox" 
platform  would  be  allowed.  Although 
the  Park  Service  realizes  that  some 
damage  to  park  resources  may  be  done 
by  these  structures,  it  believes  that  it 
has  an  obligation  to  balance  the  needs 
of  demonstrators  with  the  needs  and 
rights  of  the  general  public.  Further,  any 
harm  \hd\.  may  be  caused  by  the  large 
speaker's  platforms  will  be  minimized 
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by  their  short  duration  in  the  Park  as 
large  demonstrations  generally  do  not 
remain  in  the  Park  as  large 
demonstrations  generally  do  not  remain 
in  the  Park  longer  than  one  day. 

3.  Conclusion 

The  National  Park  Service  believes 
that  the  proposed  regulatory  restrictions, 
taken  as  a  whole,  accomplish  the 
purpose  of  restoring  Lafayette  Park  as  a 
historic  site  and  formal  garden  while 
still  allowing  ample  avenues  of 
communication  for  those  who  wish  to 
demonstrate  in  the  Park  or  elsewhere  in 
the  vicinity  of  the  White  House.  The 
Park  Service  believes  that  it  has  a 
responsibility  to  maintain  a  high  level  of 
aesthetic  quality  in  the  parks  under  its 
administration,  consistent  with  its  duty 
to  allow  citizens  an  opportunity  to 
express  their  First  Amendment  rights. 
Further,  the  Park  Service  would  be 
negligent  in  its  responsibilities  to  all 
citizens  if  it  did  nothing  to  curb 
increasing  resource  damage  or  if  it 
ignored  safety  concerns.  Moreover,  the 
National  Park  Service  believes  that 
there  is  clear  legal  authority  for 
promulgation  of  these  regulations  as 
they  are  content-neutral,  leave  open 
ample  alternative  avenues  of 
communication,  and  are  narrowly 
tailored  to  meet  substantial  government 
interests.  The  substantial  government 
interest  in  safety,  resource  protection 
and  aesthetics  has  been  affirmed 
repeatedly  by  the  coiuls.  In  fact,  the 
Supreme  Court  has  recognized 
aesthetics  as  a  substantial  government 
interest  in  at  least  two  cases  decided 
within  the  past  two  years. 

It  is  not  easy  to  draw  the  lines 
established  in  the  proposed  rule.  For  this 
reason,  the  National  Park  Service 
especially  invites  comments  from  all 
segments  of  the  public,  visitors  and 
demonstrators  alike,  on  this  proposal. 

Public  Participation 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportxmity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  conunents,  suggestions, 
or  objections  regarding  the  proposed 
rule  to  the  address  noted  at  the 
beginning  of  the  rulemaking. 

Drafting  Infoimation 

The  following  persons  participated  in 
the  writing  of  this  rule:  Richard  G. 
Robbins.  Patricia  S.  Bangerf.  and  Steven 
A.  Hemmat,  Office  of  the  Solicitor.  U.S. 
Department  of  the  Interior. 


Paperwork  ReducUon  Act 

The  information  requirements 
contained  in  §  50.19  of  Part  50  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501,  et  seq., 
and  assigned  clearance  number  1024- 
0021. 

Compliance  With  Other  Laws 

The  National  Park  Service  has 
determined  that  this  document  is  not  a 
major  rule  requiring  preparation  of  a 
Regulatory  Impact  Ajialysis  under 
Executive  Order  12291.  The  National 
Park  Service  also  has  determined  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  does  not  require  a  small  entity 
flexibility  analysis  under  5  U.S.C.  601. 
The  proposed  rule  would  merely  place 
reasonable  limitations  on  the  use  of 
structures  and  signs  in  Lafayette  Park. 
The  rule  will  have  no  significant  impact 
on  any  aspect  of  the  economy. 

The  National  Park  Service  has  further 
determined  that  this  proposed  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  under  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332.  et  seq. 

List  of  Subjects  in  96  CFR  Part  50 

National  parks.  National  Capital 
parks. 

PART  50-NATIONAL  CAPITAL  PARKS 
REGULATIONS 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Part  50  as 
follows: 

1.  The  authority  citation  for  Part  50  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  462fky,  D.C. 
Code  section  8-137  (1981)  and  D.C.  Code 
section  40-721  (1981). 

2.  Section  50.19  is  amended  by 
redesignating  paragraphs  (e)  (11]  and 
(14)  as  (e)  (12)  and  (15)  and  adding  a 
new  paragraph  (e)(ll)  to  read  as 
follows: 

§  50.19    DemofwtratlorM  and  apectai 
evanta. 


(e)  *  •  * 

(11)  The  following  are  prohibited  in 
Lafayette  Park: 

(i)  The  erection  or  placement  of 
structures  of  any  kind  except  for  the 
structures  described  in  paragraphs 
(e)(ll)(i)  (A)  and  (B)  of  this  section. 

(A)  When  a  demonstration  involves 
one-hundred  (100)  or  more  persons,  a 
temporary  speaker's  platform  as  is 
reasonably  required  to  serve  the 
demonstration  participants  is  allowed 


provided  that  only  one  speaker's 
platform  is  allowed  per  demonstrating 
group  and  provided  further  that  such 
speaker's  platform  is  authorized  by  a 
permit  issued  pursuant  to  paragraph  (b) 
of  this  section. 

(B)  When  a  demonstration  involves 
less  than  one-hundred  (100)  persons,  a 
temporary  "soapbox"  speaker's  platform 
is  allowed  provided  that  only  one 
speaker's  platform  is  allowed  per 
demonstrating  group  and  provided 
further  that  the  speaker's  platform  is  no 
larger  than  two  (2)  feet  in  length,  two  (2) 
feet  in  width,  and  two  (2)  feet  in  height 

(ii)  The  use  of  signs  except  for  the 
following: 

(A)  Hand-carried  signs  are  allowed 
regardless  of  size. 

(B)  Signs  no  larger  than  four  (4)  feet  in 
height,  four  (4)  feet  in  width  and  one- 
quarter  (14)  inch  in  thickness  may  be 
placed  or  set  down  in  Lafayette  Park 
provided  that  no  individual  may  have 
more  than  two  (2)  such  signs  in  the  Park 
at  any  one  time  and  provided  further 
that  such  signs  must  be  attended  at  all 
times,  the  term  "attended"  being  defined 
as  an  individual  being  within  three  (3) 
feet  of  his  or  her  8ign(s),  and  provided 
further  that  such  signs  may  not  be 
elevated  in  a  manner  so  as  to  exceed  a 
height  of  six  (6)  feet  above  the  ground  at 
the  highest  point. 

(C)  Signs  placed  or  set  down  in  the 
Park  may  not  be  arranged  or  combined 
in  a  manner  so  as  to  exceed  the  size 
limitations  in  paragraph  (e)(ll)(ii)(B)  of 
this  section  (for  example,  two  four  foot 
by  four  foot  signs  may  not  be  combined 
so  as  to  create  a  sign  eight  feet  tall  and 
four  feet  wide  and  three  such  signs  may 
not  be  arranged  to  create  a  sign  four  feet 
tall  and  twelve  feet  wide,  etc.). 

Dated:  August  14, 1985. 
Wiliiam  P.  Horn. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
[FR  Doc.  85-19901  Filed  8-19-85;  8:45  am] 

BfUJNa  COOE  4310-70-M 


POSTAL  SERVICE 
39  CFR  Part  111 

Comt>in«d  Mailings  of  Special  Fourth- 
ClSM  and  Bound  Printed  Mattar 

agency:  Postal  Service. 
ACTION:  Posposed  rule. 

summary:  This  proposal  would  allow 
mailers  to  combine  special  fourth-class 
and  bound  printed  matter  in  one  parcel 
and  pay  postage  at  the  rate  appropriate 
for  each  subclass.  Currently,  mailers  are 
preparing  separate  parcels,  although 
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they  are  mailed  to  the  same  addressee. 
For  example,  bound  printed  matter  and 
special  fourth-class  rate  articles  are 
prepared  and  mailed  separately  even  if 
they  are  sent  to  the  same  addressee. 

DATE:  Comments  must  be  received  on  or 
before  September  19. 1985. 

ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Director. 
Office  of  Mail  Classification.  U.S.  Postal 
Service.  Room  8430.  475  L'Enfant  Plaza 
West  SW..  Washington.  D.C.  20260-5360. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  in  Room 
8430  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  George  E.  Thomas,  (202)  245-4512. 

SUPPLEMENTARY  INFORMATION:  The 
Postal  Service  is  aware  that  mailers  of 
materials  eligible  for  special  fourty-class 
rates  (e.g.,  book  publishers,  record 
companies,  etc.)  also  send  material 
eligible  for  bound  printed  matter  rates  to 
the  same  recipients.  The  proposed 
change  will  eliminate  the  need  for 
separate  mailings  to  the  same  recipient 
in  order  to  claim  the  two  rates.  The 
Postal  Service  will  also  benefit  from      - 
these  procedures  in  that  one  parcel  will 
be  processed  and  delivered  instead  of 
two. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  29  U.S.C.  410(a).  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  revisions  of 
the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  Part 
111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  401, 
404,  407,  408.  3001-3011,  3201-3219,  3403-3405, 
3601,  3621:  42  U.S.C.  1973  CC-13,  1973  cc-14. 

2.  Revise  the  heading  of  Part  136  and 
the  first  sentence  of  136.1  of  the  DMM  to 
read  as  follows: 

PART  136— MIXED  CLASSES  AND 
SUBCLASSES  OF  MAIL 

136.1— General. 

When  mail  of  a  higher  class  in 
enclosed  with  mail  of  a  lower  class,  the 
rate  of  postage  on  the  entire  piece  or 
package  is  that  of  the  higher  class 


except  as  provided  in  §§  136.2, 136,3, 
136.4, 136.7.  and  136.8. 

***** 

3.  Add  proposed  new  136.8  to  read  as 
follows: 

136. 8    Combined  Mailings  of  Special 
Fourth-Class  and  Bound  Printed  Matter. 

.81     Definition.  Mailers  may  combine 
separate  and  distinguishable  units  of 
special  fourth-class  and  bound  pnn:ed 
matter  in  one  parcel  for  the  same 
addressee. 

.82    Machinability.  All  parcels 
containing  combined  special  fourth- 
class  and  bound  printed  matter  must 
meet  the  machinable  (regular)  parcel 
criteria  stated  in  128.41, 

.83    Payment  of  Postage.  Postage 
covering  each  separate  unit  of  mail  must 
be  placed  on  the  outside  of  the  parcel. 
See  780.  Domestic  Mail  Manual,  for 
methods  of  postage  payment. 

.84    Markings  Required.  Sections 
764.1  and  767.1  prescribe  the  marking 
requirements  for  mailings  of  special 
fourth-class  and  bound  printed  matter. 
In  addition  to  those  markings,  the  mailer 
must  place  on  each  parcel  below  the 
postage  and  above  the  address  an 
endorsement  denoting  the  enclosure  and 
the  amount  of  addihonal  postage  paid 
for  it.  For  example.  BOUND  PRINTED 
MATTER  ENCLOSED  $1.46  or  SPECIAL 
FOURTH-CLASS  ENCLOSED  $0.69. 
Parcels  containing  bound  printed  matter 
and  special  fourth-class  are  properly 
chargeable  with  postage  at  parcel  post 
zone  rates  when  they  are  not  marked  as 
prescribed,  or  When  the  contents  do  not 
consist  of  separate  and  distinguishable 
units  of  mail,  or  when  they  are  not 
machinable. 

.85    Bulk  or  Presort  Rate  Mailings. 
Bulk  or  presort  rates  may  be  claimed  if 
the  mail  is  prepared  in  accordance  with 
the  applicable  provisions  of  sections 
763.  764.  or  767.  Where  bulk  or  presort 
rates  are  claimed  on  both  subclasses, 
the  mail  must  be  sorted  in  accordance 
with  the  requirements  which  provide  the 
finest  degree  of  sortation  of  the  two 
subclasses.  For  example,  if  a  mailing 
consists  of  bulk  bound  printed  matter 
and  level  A  presorted  special  fourth- 
class  rate  mail,  it  must  be  sorted  to  5- 
digit  ZIP  Code  destinations  meeting  the 
provisions  of  sections  724.222  and 
764.22.  In  this  instance,  sortation  in 
accordance  with  the  requirements 
prescribed  in  section  767  for  bound 
printed  matter  would  not  suffice. 

.86    Forwarding  and  Return. 
Combination  parcels  containing  special 
fourth-class  and  bound  printed  matter 
will  be  charged  postage  at  the 
applicable  single  piece  rate  for  both  the 
principal  unit  and  the  enclosure. 


An  appropriated  amendment  to  39 
CFR  111.3  to  reflect  these  changes  will 
be  published,  if  the  proposal  is  adopted. 

W.  Allen  Sanders, 

Associate  General  Counsel,  Office  of  General 

Law  and  Administration. 

Certified  to  be  a  true  copy  of  the  original. 
Paul  f.  Kemp, 

Alternate  Liaison  Officer  for  the  U.S.  Postal 
Service. 
[FR  Doc.  85-19831  Filed  8-19-85;  8:45  am) 

BILUNG  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[EN-FRL  2857-6] 

Regulation  of  Fuels  and  Fuel 
Additives;  Applicability  to  Motorcycles 
and  Alternate  Labeling  Language  for 
All  Motor  Vehicles 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
exclude  motorcycles  from  the 
requirement  at  40  CFR  80,24(a)(l) 
concerning  the  location  of  'Unleaded 
Gasoline  Only"  labels  on  the  instrument 
panels  of  vehicles  required  to  use  only 
unleaded  gasoline.  The  EPA  is  also, 
proposing  to  exclude  motorcycles- 
permanently  from  the  requirement  at  40 
CFR  80.24(b)(1)  concerning  the  design  of 
the  fuel  tank  filler  inlet  for  vehicles 
required  to  use  only  unleaded  gasoline. 
(At  48  FR  29692  (June  28, 1983).  the  EPA 
excluded  1984  model  year  motorcycles 
from  the  requirement  at  40  CFR 
80.24(b)(1)  concerning  the  design  of  the 
fuel  tank  filler  inlet.  This  "emergency" 
rule  became  effective  July  28. 1983  and 
no  comments  were  received  in  response 
to  the  rulemaking.)  These  changes  are 
necessary  because  of  requirements  in 
the  regulations  that  were  probably  never 
intended  to  apply  to  motorcycles.  The 
EPA  is  also  proposing  to  allow  the 
labels  on  all  motor  vehicles  to  read 
"Unleaded  Gasoline  Only"  or 
"Undeaded  Fuel  Only."  Only  the  former 
version  is  exphcitly  included  in  the 
regulations  at  40  CFR  80.24(a).  although 
the  latter  was  also  approved  for  use  by 
an  EPA  advisory  circular. 

DATES:  Comments  should  be  submitted 
on  or  before  October  4, 1985.  A  public 
hearing  will  be  held  upon  request. 
Requests  for  a  hearing  must  be 
submitted  by  September  3, 1985.  If  a 
hearing  is  requested,  an  announcement 
will  be  published  in  the  Federal  Register 
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[and  the  comment  period  will  be 
extended  until  30  days  after  the  date  of 
the  hearing]. 

ADDRESS:  Send  comments  to  Public 
Docket  EN-e5-04,  Central  Docket 
Section  (LE-131).  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  D.C.  20460.  Comments 
should  be  identifled  with  the  docket 
number.  Copies  of  information  relevant 
to  this  proposed  rule  are  available  for 
public  inspection  at  the  Central  Docket 
Section  of  the  Environmental  Protection 
Agency,  West  Tower,  Gallery  I,  401  M 
Street,  SW.,  Washington,  D.C.  20460, 
and  are  available  for  review  between 
the  hours  of  8:00  a.m.  and  4:00  p.m.  As 
provided  in  40  CFR  Part  2,  reasonable 
fee  may  be  charged  for  copying  services. 
To  expedite  review,  it  is  also  requested 
that  a  duplicate  copy  of  comments  be 
sent  to  James  W.  Caldwell  at  the 
address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Caldwell,  Chief.  Fuels  Section, 
Field  Operations  and  Support  Division 
(EN-397F),  EPA,  401  M  Street.  SW.. 
Washington,  D.C.  20460,  (202)  382-2635. 
SUPPLEMENTARY  INFORMATION:  Federal 
rules  at  40  CFR  80.24  place  certain 
requirements  on  the  manufacturer  of 
any  motor  vehicle  equipped  with  an 
emission  control  device  (primarily  the 
catalytic  converter]  which  will  be 
impaired  by  the  use  of  leaded  gasoline. 
As  defined  in  the  Clean  Air  Act,  "motor 
vehicle"  means  any  self-propelled 
vehicle  designed  for  transporting 
persons  or  property  on  a  street  or 
highway.  This  definition  includes 
motorcycles. 

However,  40  CFR  80.24(a)  places  some 
labeling  requirements  on  motor  vehicles 
that  were  probably  not  intended  to 
apply  to  motorcycles.  It  requires  that 
two  or  more  "Unleaded  Gasoline  Only" 
labels  be  affixed  to  any  motor  vehicle 
equipped  with  an  emission  control 
device  which  the  Administrator  has 
determined  will  be  significantly 
impaired  by  the  use  of  leaded  gasoline. 
One  label  must  be  located  on  the 
instrument  panel  (40  CFR  80.24(a)(1)) 
and  the  other  must  be  located 
immediately  adjacent  to  each  gasoline 
tank  filler  inlet  (40  CFR  80.24(a)(2)).  On 
a  motorcycle,  these  two  label  locations 
are  generally  about  a  foot  apart. 
Requiring  labels  to  be  affixed  so  closely 
together  appears  unnecessary. 
Accordingly,  EPA  is  proposing  that  a 
motorcycle  label  should  be  required 
only  adjacent  to  the  filler  inlet,  provided 
it  is  readily  visible  when  approached 
from  either  the  left  or  right  side  of  the 
motorcycle. 

In  addition.  40  CFR  60.24(b)(1)  places 
a  design  requirement  on  the  fuel  tank 


filler  inlet  of  motor  vehicles  that  was 
never  intended  to  apply  to  motorcycles. 
It  requires  that  when  a  leaded  gasoline 
nozzle  is  inserted  into  the  inlet,  and 
readily  activated  to  a  full-flow 
condition,  no  more  than  700  cubic 
centimeters  of  gasoline  pass  into  the 
tank  before  the  nozzle  shuts  o^.  In  order 
to  meet  this  requirement,  the  nozzle 
vacuum  port  must  be  plugged  by  fuel 
backing  up  in  the  inlet,  thus  shutting  off 
fuel  delivery.  Due  to  the  inherent  design 
of  a  motorcycle's  fuel  tank,  which 
generally  has  a  portion  of  the  frame 
running  closely  under  the  filler  inlet,  it 
would  be  impractical  to  design  an  inlet 
with  sufficient  depth  that  it  not  only 
contains  a  restriction  to  prevent  the 
insertion  of  a  leaded  gasoline  nozzle, 
but  also  allows  fuel  to  back  up  to  a 
height  that  would  plug  the  leaded 
gasoline  nozzle  vacuum  port  and  shut 
off  fuel  delivery. 

Those  problems  were  originally  called 
to  EPA's  attention  by  the  American 
Honda  Motor  Company  shortly  before 
the  commencement  of  production  for  the 
1984  model  year.  In  response,  EPA 
issued  an  emergency  final  rule  (48  FR 
2969,  June  28, 1983]  excluding  1984 
model  year  motorcycles  from  the 
requirement  at  40  CFR  80.24(b)(1).  This 
rule  became  effective  on  July  28, 1983 
and  no  comments  were  received  in 
response  to  the  rulemaking.  EPA  is  now 
proposing  to  make  the  exclusion 
permanent. 

EPA  is  also  proposing  to  allow  the 
label(s)  for  all  motor  vehicles  to  read 
"Unleaded  Gasoline  Only"  or 
"Unleaded  Fuel  Only."  Existing  40  CFR 
80.24(a)  only  refers  explicitly  to  the 
former  language.  The  latter  version  is 
also  in  use  but  has  never  been 
incorporated  into  the  regulations, 
although  it  has  been  allowed  under 
guidance  provided  in  an  EPA  advisory 
circular. 

Because  the  other  requirements  of  40 
CFR  80.24  will  remain  in  effect  to  deter 
the  introduction  of  leaded  gasoline  into 
motorcycles  requiring  unleaded  gasoline 
only  (i.e.,  the  inlet  restrictor  and 
adjacent  "Unleaded  Gasoline  Only" 
label),  EPA  does  not  anticipate  any 
significant  risk  from  excluding 
motorcycles  from  the  requirements  at  40 
CFR  80.24  (a)(1)  and  (b)(1). 

Under  Executive  Order  12291,  EPA 
must  judge  whether  an  action  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
action  is  not  major  because  it  is  not 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 


Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  effects  of  this  action  are  to 
prevent  motorcycles  from  being  subject 
to  requirements  that  were  not  intended 
for  motorcycles,  and  to  allow  additional 
niexibility  in  labeling  language.  If 
anything,  these  changes  would  reduce 
costs  to  manufacturers. 

This  action  was  submitted  to  the 
Offipe  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  and  any  EPA  responses  to 
such  comments  have  been  placed  in  the 
docket. 

Finally,  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  scq.,  EPA 
is  required  to  determine  whether  a 
regulation  will  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
so  as  to  require  a  Regulatory  Impact 
Analysis.  These  modifications  should 
not  have  a  significant  adverse  impact  on 
any  of  the  affected  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b).  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  88 

Motorcycles,  Gasoline. 

Dated:  August  9. 1985. 
L«e  M.  Thomas, 

Administrator. 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  80  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sec  211  and  301(a)  of  th«  Clan 
Air  Act  as  amended.  42  U.S.C  7S4S  and  7W1, 
unless  otherwise  noted. 

2.  Paragraphs  (a)  and  (b)(2)  are 
revised  to  read  as  follows: 

§80.34    Controta  appHcabto  to  motor 
vehicta  manufacturara. 

***** 

(a)  Affix  two  or  more  permanent 
legible  labels  reading  "IJnleaded 
Gasoline  Only"  or  "Unleaded  Fuel 
Only"  to  such  vehicle  at  the  time  of  its 
manufacture,  as  follows: 

(1)  One  label  shall  be  located  on  the 
instnunent  panel  so  as  to  be  readily 
visible  to  the  operator  of  the  vehicle: 
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Provided,  however,  that  the  required 
statement  may  be  incorporated  into  the 
design  of  the  instrument  panel  rather 
than  provided  on  a  separate  label,  and 
that  this  paragraph  shall  not  apply  to 
motocycles  as  defined  at  40  CFR  86.401- 
78;  and 

(2)  One  label  shall  be  located 
immediately  adjacent  to  each  gasoline 
filler  tank  inlet  outside  of  any  filler  inlet 
compartment,  and  shall  be  located  so  as 
to  be  readily  visible  to  any  person 
introducing  gasoline  to  such  filler  inlet, 
and  for  motorcycles,  such  label  shall  be 
readily  visible  from  the  left  side  and  the 
right  side  of  the  vehicle:  Provided, 
however,  that  the  Administrator  may, 
upon  application  from  a  motor  vehicle 
manufacturer,  approve  other  label 
locations  that  achieve  the  purpose  of 
this  paragraph. 

(b)*  *  * 

(2]  Paragraph  (b)(1)  of  this  section 
shall  not  apply  to  motorcycles. 

[FR  Doc.  85-19586  Filed  8-19-85;  8:45  am] 
MLLMQCOOEI 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  2910 


agency:  Bureau  of  Land  Management. 
Interior. 


40  CFR  Part  180 

(OPP-300135;  FRL-2963-21 

Mineral  OH;  Tolerance  Exemption 

Correction 

In  FR  Doc.  85-16477  beginning  on  page 
28956  in  the  issue  of  Wednesday,  July 
17. 1985.  make  the  following  correction; 
In  the  third  column,  in  the 
Supplementary  Information,  in  the 
seventh  line,  "use  a"  should  read  "use 
as  a". 

BIUJNQ  COOE  ISOS-OI-H 

40  CFR  Part  180 

[OPP-300133;  FRL-2664-e] 

Octyl  Epoxytallate,  Stearic  Acid,  4,4'- 
Isopropyiidene-Diphenol  Alkyl  (Ci^-Cis) 
Ptiosphitea,  Cart>on  Black,  Chlorinated 
Polyettiylene,  and  Epoxidized  Soybean 
Oil;  Tolerance  Exemptions 

Correction 

In  FR  Doc.  85-16850,  beginning  on 
page  28957.  in  the  issue  of  Wednesday, 
July  17, 1985,  make  the  following 
corrections:  On  page  28958,  first  column: 

1.  In  the  third  complete  paragraph, 
fourth  line,  remove  "Cis)". 

2.  In  the  sixth  complete  paragraph, 
seventh  line,  "limoleic"  should  read 
"linoleic". 

BILUNa  COOE  1S0».«1-M 


Airport  Leaae 

agency:  Bureai 

Interior. 

ACTION:  Proposed  rulemaking. 

summary:  The  proposed  amendments 
would  change  the  terms  for  annual 
rental:  provide  for  an  apphcation 
recordation  service  fee  which  more 
accurately  relfects  ciurent 
administrative  costs  for  the  processing 
of  applications,  and  revise  procedures  to 
make  them  more  streamlined  and 
efficient  The  proposed  rulemaking  also 
would  amend  existing  regulations  at  43 
CFR  Part  2911  to  remove  provisions 
relating  to  withdrawal  of  public  lands 
for  beacon  lights  and  air  navigation 
facilities  which  were  repealed  by  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

date:  Comments  should  be  received  by 
October  21, 1985.  Comments  postmarked 
or  received  after  this  date  may  not  be 
considered  in  the  decisionmaking 
process  for  the  development  of  a  final 
rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  1800  C  Street  NW., 
Washington,  D.C.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Monday  through 
Friday. 

FOR  FltRTHER  INFORMATION  CONTACT: 

Mark  D.  Etchart.  (202)  343-8693. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  rulemaking  would  make  a 
nimiber  of  changes  in  existing 
regulations  relating  to  airport  leases  on 
public  lands.  The  changes  include 
addition  of  definitions  that  clarify 
responsibilities  for  program 
management  revision  of  application 
processes  to  make  them  more  efficient, 
and  fee  revision  to  help  the  Department 
of  the  Interior  o^set  costs  incurred  in 
apphcation  processing.  These  changes 
are  discussed  below. 

Changes  Discussed 

Section  2911.0-1    Purpose. 

This  section  identifies  the  purpose  of 
these  regulations. 

Section  2911.00-3    Authority. 

This  section  is  revised  to  delete 
redundant  language  concerning 
Secretarial  authority  to  make  public 


lands  available  for  airport  leases  and 
beacon  lights,  other  navigational  aids, 
and  other  uses. 

Section  2911.0-5    Definitions. 

This  new  section  would  provide 
definitions  of  terms  which  are  used  in 
this  subpart.  The  new  definitions  are 
primarily  devoted  to  ensuring  clarity 
regarding  what  is  meants  by  such  terms 
as  "Authorized  officer,"  "Applicant" 
"Public  airport",  and  the  like. 

The  terms  defined  in  this  section  are 
used  in  other  sections  of  the  proposed 
rulemaking  which  have  been  changed  to 
make  them  refiect  current  nomenclature 
for  the  administrative  offices  and 
authorized  officers  of  the  Federal 
Aviation  Administration  and  the  Bureau 
of  Land  Management 

Section  2911.1-1    Terms  and 
conditions. 

This  section  is  revised  to  state  more 
clearly  that  the  authorized  officer  has 
the  authority  to  cancel  a  lease  for  a 
variety  of  reasons,  including  failure  on 
the  part  of  the  lessee  to  make  use  of  the 
facility,  failure  to  timely  pay  rentals  due 
under  the  lease,  or  failure  to  maintain 
the  premises  in  accordance  with 
standards  established  by  the  Federal 
Aviation  Administration. 

This  section  is  further  revised  by 
amending  paragraph  (e)  to  simplify  the 
rental  determination  and  collection 
process,  as  well  as  to  refiect  the  policy 
of  the  Department  of  the  Interior  to 
receive  fair  market  value  for  the  use  of 
the  public  lands.  Provisions  also  is  made 
for  rental  charges  at  50  percent  of  the 
fair  market  value  where  the  lessee  is  a 
tmit  of  state  government  or  political 
subdivision,  including  counties  and 
municipalities. 

Section  2911.1-3    Beacon  lights. 

This  section  would  be  eliminated  by 
the  proposed  rulemaking.  The  Federal 
Land  Policy  and  Management  Act  (43 
U.S.C.  1701  et  seq.)  repealeld  a  portion 
of  the  Airport  Grants  Act  (49  U.S.C.  214) 
which  provided  the  Secretary  of  the 
Interior  with  the  authority  to  grant 
permission  to  establish  beacon  lights 
and  other  air  navigation  facilities  upon 
the  public  lands. 

Section  2911.2    Procedures. 

This  section  would  be  revised  by 
modifying  the  application  process  to  add 
a  new  section  which  provides  for 
persons  seeking  to  lease  public  lands 
under  this  subpart  to  consult  with  the 
Bureau  of  Land  Management  authorized 
officer  prior  to  initiation  of  the  formal 
apphcation  process.  The  intent  of  this 
process  is  to  familiarize  potential 
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applicants  with  statutory  and  regulatory 
requirements,  determine  land 
availability,  clarify  respective 
responsibilities,  assess  conformity  of 
proposed  use  with  land  use  plans  and 
minimize  the  time  and  expense  of  the 
formal  application  process. 

This  section  would  also  be  revised  to 
include  the  requirement  that  a  Notice  of 
Realty  Action  be  published  in  the 
Federal  Register. 

The  proposed  rulemaking  would 
provide  for  a  filing  fee  of  $100  to  be 
submitted  with  the  apphcation  and  also 
require  applicants  to  pay  the  cost  of 
publishing  the  required  Notice  of  Realty 
Action  in  the  Federal  Register  and  in  a 
local  newspaper. 

As  proposed,  the  regulations  would 
require  a  minimum  period  of  45  days 
following  publication  of  the  Notice  of 
Realty  Action  for  the  authorized  officer 
to  consider  public  comments  prior  to 
determining  whether  to  issue  a  lease. 

The  principal  author  of  this  proposed 
rulemaking  is  Mark  D.  Etchart.  Division 
of  Lands,  Bureau  of  Land  Management, 
assisted  by  the  staff  of  the  Office  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

Based  upon  the  environmental 
assessment  and  the  finding  of  no 
significant  impact,  it  is  hereby 
determined  that  the  publication  of  this 
proposed  rulemaking  is  not  a  major 
Federal  action  signiBcantly  affecting  the 
quality  of  the  human  environment  and 
that  a  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  not  required. 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  order  12291 
and  no  Regulatory  Impact  Analysis  is 
required.  The  Department  of  the  Interior 
has  further  determined  that  this 
proposed  rulemaking  will  not  have  a 
negative  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
There  will  be  no  significant  effect  on 
any  user  groups:  any  economic  effects  of 
the  proposed  regulation  will  be  positive. 

This  proposed  rulemaking  conteiins  no 
information  collection  requirements  that 
must  be  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
under  44  U.S.C.  3507. 

List  of  Subjects  in  43  CFR  Part  2910 

Airports.  Alaska,  Mines,  Public  lands. 
Recreation  areas.  Waste  treatment  and 
disposal. 

Under  authority  of  the  Act  of  May  24. 
1928,  as  amended  and  the  Federal  Land 
Policy  and  Management  Act.  it  is 
proposed  to  amend  Group  2900,  Part 


2910,  Subpart  2911,  Subchapter  B. 
Chapter  II  of  Title  43  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  2910— [AMENDED] 

1.  Part  2910  is  amended  by  revising 
Subpart  2911  to  read: 

Sut>part  2911— Airport 

Sac. 

2911.0-1    PurpoM. 

2911.0-3    Authority. 

2911.0-5    Defmitiona. 

2911.0-B    Lands  available  for  leasing. 

2911.1  Nature  of  interett  and  terms. 
2911.1-1    Terms  and  conditions. 

2911.2  Procedures. 
2911.2-1  Proposal. 
2911.2-2    Applications. 

2911.2-3    Report  by  Administrator:  Notice  of 

Realty  Action. 
2911.2-4    Execution  of  lease. 

Authority:  49  U.S.C.  211;  43  U.S.C.  1701  et 
seq. 

Subpart  2911— Airport 

§2911.0-1    Purpose. 

This  subpart  sets  forth  procedures  for 
issuance  of  airport  leases  on  the  pubhc 
lands. 

§2911.0-3    Authority. 

The  Act  of  May  24, 1982  (45  Stat.  728. 
as  amended,  49  U.S.C.  211-213). 
authorizes  the  Secretary  of  the  Interior 
to  lease  for  use  as  a  public  airport  any 
contiguous  unreserved  and 
unappropriated  public  lands  not  to 
exceed  2.560  acres  in  area. 

§2911.0-5    Definitions. 
"As  used  in  this  subpart,  the  term: 

(a)  "Act"  means  the  Act  of  May  24. 
1928  (45  Stat  728,  as  amended.  49  U.S.C. 
211-213). 

(b)  "Siecretary"  means  the  Secretary 
of  the  Interior. 

(c)  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  to  perform  the  duties 
described  in  this  subpart. 

(d)  "Administrator"  means  the 
Administrator  of  the  Federal  Aviation 
Administration. 

(e)  "Applicant"  means  a  citizen  of  the 
United  States;  a  group  or  association  of 
citizens  of  the  United  States:  a 
corporation,  organized  under  the  laws  of 
the  United  States  or  of  any  State, 
authorized  to  conduct  business  in  the 
State  in  which  the  land  involved  is 
located:  or  a  State  or  political 
subdivisions  thereof,  including  counties 
and  municipalities. 

(f)  "Public  airport"  means  an  airport 
open  to  use  by  all  persons  without  prior 
permission  of  the  airport  lessee  or 
operator,  and  without  restrictions  within 


the  physical  capacities  of  its  available 
facilities. 

§2911.0-8    Lands  avanable  for  leasing. 

Any  contiguous  unreserved  and 
unappropriated  public  lands,  surveyed 
or  unsurveyed,  not  exceeding  2.560  acres 
in  area,  may  be  leased  under  the 
provisions  of  the  Act  subject  to  valid 
existing  rights  luider  the  public  land 
laws. 

§2911.1    Nature  of  Interest  and  temw. 

§2911.1-1    Terms  snd  cwndltions. 

(a)  The  lessee  shall,  within  1  year 
from  the  date  of  issuance  of  the  lease, 
equip  the  airport  as  required  by  the 
Administrator  and  file  a  report  thereof 
in  the  Bureau  of  Land  Management 
District  office  having  jurisdiction  over 
the  lands  under  lease. 

(b)  At  any  time  diuing  the  term  of  the 
lease,  the  Administrator  may  have  an 
inspection  made  of  the  airport,  and  if  the 
the  airport  does  not  comply  with  the 
ratings  set  by  the  Federal  Aviation 
Administration,  the  Administrator  shall 
submit  a  written  statement  describing 
the  deficiencies  to  the  Bureau  of  Land 
Management  for  appropriate  action. 

(c)  The  authorized  officer  may  cancel, 
in  whole  or  in  part  a  lease  issued  under 
the  Act  for  any  of  the  following  reasons: 
Lessee  failure  to  use  the  leased  premises 
or  any  part  thereof  for  a  period  of  a  least 
6  months;  use  of  the  property  or  any  part 
thereof  for  a  purpose  other  than  the 
authorized  use;  failure  to  pay  the  annual 
rental  in  full  on  the  date  due;  failure  to 
maintain  the  premises  according  to  the 
ratings  set  by  the  Federal  Aviation 
Administration;  failure  to  comply  with 
the  regulations  in  this  part  or  the  terras 
of  the  lease. 

(d)  Leases  under  the  Act  shall  be  for  a 
period  not  to  exceed  20  years  and  may 
be  renewed  for  like  periods. 

(e)  State  or  pohtical  subdivisions 
thereof,  including  counties  and 
municipalities,  shall  pay  to  the  lessor  an 
annual  rental  calculated  at  the 
appraised  fair  market  value  of  the  ftental 
of  the  property  less  50%.  with  a 
minimum  annual  rental  payment  of  $100. 
Annual  rental  for  leases  to  any  citizen  of 
the  United  States,  any  group  or 
association  of  citizens  or  corporation  of 
the  United  States  shall  be  at  appraised 
fair  market  value  of  the  rental,  with  a 
minimum  annual  rental  payment  of  $100. 
In  fixing  the  rentals,  consideration  shall 
be  given  to  all  pertinent  facts  and 
circumstances,  including  use  of  the 
airport  by  government  departments  and 
agencies.  Rental  of  each  lease  shall  be 
reconsidered  and  revised  at  5-ye«r 
intervals  to  reflect  current  appraised  fair 
market  value.  The  first  annual  rental 
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payment  shall  be  made  prior  to  issuance 
of  the  lease.  All  subsequent  payments 
.shall  be  paid  on  or  before  the 
anniversary  date  of  issuance  of  the 
lease. 

(f)  The  lessee  shall  agree  that  all 
departments  and  agencies  of  the  United 
States  operating  aircraft  shall  have  free 
and  unrestricted  use  of  the  airport  and, 
with  the  approval  of  the  authorized 
officer,  such  departments  or  agencies 
shall  have  the  right  to  erect  and  install 
therein  such  structures  and 
improvements  as  are  deemed  advisable 
by  the  heads  of  such  departments  and 
agencies.  Whenever  the  President  may 
deem  it  necessary  for  militar>'  purposes, 
the  Secretary  of  the  Army  may  assume 
full  control  of  the  airport. 

(g)  The  lessee  shall  submit  to  the 
Administrator  for  approval  regulations 
governing  operations  of  the  airport. 

§2911^    ProccdufM. 

§2911J-r  Proposal. 

(a)  Persons  seeking  to  lease  public 
lands  under  this  subpart  shall  first 
consult  with  the  Bureau  of  Land 
Management  authorized  officer  in  the 
District  or  Resource  Area  Office  in 
which  the  lands  are  located.  Such 
consultation  is  necessary  to  determine 
land  availability  and  conformity  of 
proposed  use  with  approved  land  use 
plans,  explain  associated  statutory  and 
regulatory  requirements,  familiarize  the 
potential  applicant  with  respective 
managment  responsibilities,  set  forth  the 
application  processing  procedures  for 
the  proposed  action,  and  identify 
potential  conflicts.  Upon  completion  of 
the  consultation,  persons  seeking  an 
application  shall  submit  development 
and  use  proposals  to  the  authorized 
officer  for  consideration. 

(b)  Proposals  need  not  follow  a 
prescribed  format,  but  shaill  include  a 
description  of  the  affected  lands,  a 
concise  description  of  the  intended 
development  and  use,  the  names  of  all 
persons  involved  with  the  propasal,  and 
any  other  information  which  the 
authorized  officer  consider  necessary  to 
evaluate  fully  the  proposal. 

§2911.2>2    Appllcationa. 

(a)  Upon  determination  by  the 
authorized  officer  that  a  proposal 
submitted  in  accordance  with  S  2911.2- 
1(b)  of  this  title  appears  consistent  with 
State  and  Federal  laws,  programs, 
policies,  and  applicable  land  use  plans, 
the  proponent  may  file  an  application 
with  the  authorized  officer.  No  specific 
format  is  required  for  the  application. 

(b)  Each  application  shall  clearly 
describe  the  lands  applied  for  and 
contain  a  plan  of  development  signed  by 


the  applicant  or  by  duly  authorized 
agent  or  officer  of  the  applicant.  When 
required  by  the  authorized  officer,  the 
application  shall  include  copies  of  the 
appropriate  State,  coimty,  or  municipal 
airport  licenses  or  permits,  as  well  as 
such  additional  States  and  local 
clearances  as  may  be  required, 
(c)  Each  application  shall  be 
accompanied  by  a  non-refundable 
recordation  and  service  fee  of  $100. 
Each  applicant  shall  also  be  required  to 
pay  the  cost  of  publication  of  a  Notice  of 
Realty  Action  in  the  Federal  Register 
and  a  new-spaper  of  general  circulation 
in  the  area  in  which  the  lands  are 
located. 

92911.2-3    Report  by  Admintotrator: 
Notice  of  Realty  Action. 

Upon  receipt  of  the  application,  the 
authorized  officer  shall  send  1  copy  to 
the  Administrator  for  consideration 
concerning  what  fuel  facilities,  lights, 
and  other  furnishings  are  necessary  to 
meet  the  rating  set  by  that  agency.  After 
receiving  the  report  of  the  Adminstrator, 
and  before  making  a  determination  to 
issue  a  lease,  the  authorized  officer  shall 
publish  a  Notice  of  Realty  Action  in  the 
Federal  Register  and  in  a  newspaper  of 
general  circulation  in  the  area  of  the 
lands  to  be  leased.  The  notice  shall 
provide  45  days  fix)m  the  date  of 
publication  for  comments  by  the  public. 
Conunents  shall  be  sent  to  the  office 
issuing  the  notice.  The  notice  shall  not 
be  published  until  the  authorized  officer 
has  received  the  recordation  service  fee 
from  the  applicant. 

92911.2-4    Execution  of  lease. 

Upon  receipt  of  the  payments  required 
by  9  2911.2-2(c)  of  this  title  and  not  less 
than  45  days  following  the  publications 
required  by  §  2911.2^  of  this  title,  the 
authorized  officer  shall  make  a  decision 
on  the  application  and,  if  the  application 
is  approved,  issue  the  lease. 
February  8,  1985. 
|.  Steven  Griles, 

Deputy  Assistant  Secretary  of  the  Interior. 
(FR  Doc.  85-19830  Filed  8-19-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  31. 33, 42,  and  43 
[CC  Docket  78-1961 

Revision  of  the  Uniform  System  of 
Accounts  and  Financial  Reporting 
Requirements  for  Class  A  and  Class  B 
Telephone  Companies 

aoency:  Federal  Communications 
Commission. 


action:  Order  initiating  discussions. 

SUMMARY:  The  Commission  has  ordered 
the  staff  to  initiate  discussions  with 
selected  carriers  who  are  participants  in 
the  rulemaking  proceeding,  CC  Docket 
78-196  (50  FR  1590.  Jan.  11. 1985).  In  this 
proceeding,  the  Commission  proposed  to 
revise  the  uniform  system  of  accounts 
for  telephone  companies.  The 
discussions  will  focus  on  three  areas  of 
concern  and  are  intended  to  resolve  the 
problems  pertaining  to  the  respondents 
estimates  of  longer  implementation 
times  and  higher  implementation  costs. 
The  areas  of  concerns  are:  1.  the 
disaggregation  of  central  office 
equipment  plant  accounts;  2.  the 
expense  matrix;  and  3.  the  expensing 
versus  capitalization  of  certain  costs. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  T.  Curry,  Chief,  Accounting 
Systems  Branch.  Common  Carrier 
Bureau,  (202)  634-1861. 
SUPPLEMENTARY  INFORMATION: 

Order 

In  the  matter  of  revision  of  the  Uniform 
System  of  Accounts  and  financial  reporting 
requirements  for  class  A  and  class  B 
telephone  companies  (parts  31,  33,  42,  and  43 
of  the  FCC's  Rules),  CC  Docket  No.  78-198. 

Adopted:  August  7, 1985. 

Released:  August  13. 1985. 

By  the  Chief  Common  Carrier  Bureau. 

1.  On  January  3, 1985,  the  Commission 
released  a  Further  Notice  of  Proposed 
Rulemaking  (50  FR  1590,  Jan.  11, 1985)  in 
the  above-captioned  proceeding  which 
proposed  to  rescind  Part  31  of  the 
Commission's  Rules  and  Regulations 
(Uniform  System  of  Accounts  for  Class 
A  and  Class  B  Telephone  Companies] 
and  Part  33  of  the  Commission's  Rules 
and  Regulations  (Uniform  System  of 
Accounts  for  Class  C  Telephone 
Companies).  The  Commission  proposed 
to  replace  these  Parts  with  a  single  new 
Uniform  System  of  Accounts  for 
Telephone  Companies. 

2.  The  proposal  was  based  on 
recommendations  of  the 
Telecommunications  Industry  Advisory 
Group  (TIAG)  which  the  Commission 
established  to  assist  in  the  design  and 
development  of  the  proposed  accounting 
system.  The  TIAG,  which  was 
comprised  of  representatives  from 
eleven  distinct  constituencies,*  was 


■  The  eleven  conatituencies  were  the  Federal 
Communications  Commission,  American  Telephone 
and  Telegraph  Company.  Bell  Communications 
Research,  large  independents.  United  States 
Telephone  Association,  American  Institute  of 
Certified  Public  Accountants,  Other  Common 

Continued 


Federal  Register  /  Vol.  50.  No.  101  /  Tuesday.  August  20,  1985  /  Proposed  Rules 


33581 


charged  with  designing  the  basic 
framework  for  the  new  system  along 
with  developing  the  necessary  accounts, 
account  definitions,  items  lists  and 
accounting  rules.  While  the  ultimate 
responsibility  for  the  revision  of  the 
USOA  remained  with  the  Commission, 
the  TIAG  provided  the  Commission  with 
the  invaluable  experience  and  resources 
of  hundreds  of  professionals.  The 
proposed  revisions  of  the  USOA 
accounts,  account  text  and  general 
instructions  are  to  a  large  extent  taken 
from  the  TIAG  reconunendations; 
however,  the  Commission  incorporated 
some  changes  to  reflect  regulatory 
needs. 

3.  In  response  to  the  Further  Notice  of 
Proposed  Rulemaking,  the  Commission 
has  received  conunents  from  163  parties 
and  reply  comments  from  34  parties 
which  when  combined  total  more  than 
2500  pages  of  comments.  In  reading  the 
comments  and  reply  comments  two 
problems  are  apparent.  These  are  that 
the  carriers'  estimates  of  the  costs  of 
implementation  are  larger  and  the 
estimates  of  time  required  for 
implementation  are  longer  than  the 
Commission  had  originally  expected. 

4.  The  comments  indicate  three  areas 
of  concern  which  drive  the  contentions 
of  high  implementation  costs  and  the 
need  for  a  long  implementation 
schedule.  These  three  areas  are:  a.  The 
disaggregation  of  the  plant  accounts, 
specifically,  central  office  equipment:  b. 
the  cost-type  expense  matrix;  and  c.  the 
expensing  versus  capitalization  of 
certain  costs.  The  record  is  not  clear  as 
to  why  proposed  changes  in  these  three 
areas  have  such  an  unexpectedly  high 
impact.  Part  of  the  reason  for  the 
problem  may  be  due  to  independent 
expansion  of  the  carriers'  accounting 
systems  beyond  current  Commission 
requirements  which  have  taken  place 
over  the  years  because  of  internal 
management  needs.  However,  as  we 
have  stated,  the  record  is  not  clear. 

5.  The  only  way  for  the  FCC  staff  to 
determine  the  reasons  for  the  loiiger 
implementation  time-frame  and  the 
higher  implementation  costs  is  to  initiate 
direct  discussions  with  the  carriers. 
Therefore,  the  FCC  staff  will  initiate 
limited  discussions  with  carriers  to 
explore  resolutions  to  these  problems. 

6.  Accordingly,  it  is  ordered  that  the 
FCC  staff  will  initiate  limited 
discussions  with  selected  carriers 
focused  on  the  three  topic  areas 
discussed  in  the  preceding  paragraphs; 
and  a  record  of  each  of  the  discussions 
will  be  entered  into  the  Docket 


Carrier*,  National  Aiaodation  of  Regulatory  Utility 
Commiuioner*,  coniumera,  equipment 
manufacturen,  and  large  usars. 


7.  It  is  further  ordered  that  the 
Secretary  shall  cause  a  copy  of  this 
Order  to  be  published  in  the  Federal 
Register. 

Federal  Communication*  Commiasion. 

Albert  Halprin, 

Chief,  Common  Carrier  Bureau. 

[FR  Doc.  85-19849  Fil«48-19-85;  8:45  am) 
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47  CFR  Part  64 

[CC  Docket  No.  85-229] 

Third  Computer  Inquiry 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  FCC  is  proposing  to 
amend  its  Computer  II  rules  to  establish 
a  revised  regulatory  framework  to 
address  the  increasingly  competitive 
telecommunications  industry,  and  to 
address  specific  problems  that  have 
arisen.  The  existing  rules  are  impeding 
the  development  of  efficient  new 
telecommimications  services,  and  the 
industry  conditions  that  led  to  their 
adoption  in  1980  have  changed.  In  view 
of  this,  proposals  are  made  to  estabiis!i 
a  regulatory  framework  that 
acknowledges  these  changes,  and  to 
establish  rules  that  promote  efficiency, 
rather  than  impeding  it.  The  intended 
effect  of  the  proposals  is  to  promote  the 
continued  development  of  unregulated 
competition,  while  ensuring  that  the 
public  can  benefit  from  technological 
efficiencies  that  are  available. 
DATES:  Comments  must  be  received  on 
or  before  October  30. 1985  and  replies 
must  be  received  on  or  before  November 
29, 1985. 

ADDRESS:  Federal  Communication 
Commission,  1919  M  Street  NW.. 
Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  S.  Slomin.  Legal  Assistant  to 

the  Chief,  Common  Carrier  Bureau,  202- 

632-6910. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  64 

Civil  defense.  Claims, 
Communications  common  carrier, 
Computer  technology.  Credit.  Foreign 
relations.  Handicapped.  Political 
candidate.  Radio,  Reporting  and 
recordkeeping  requirements.  Telegraph, 
Telephone. 

A  major  focus  of  the  proposals  is  on 
the  effects  of  the  Second  Computer 
IiMjtiiry.  For  reference,  refer  to  45  FR 
31319  (May  13, 1980).  46  FR  5984  (Jan.  21, 
1981),  and  46  FR  59976  (Dec.  8. 1981). 


Notke  of  Propose*]  Rulemaking 

In  the  matters  of:  Amendment  of  {  64.702  of 
the  Commission's  Rules  and  Regulations 
(Third  Computer  Inquirj'};  and  Policy  and 
Rules  Concerning  Rates  for  Competitive 
Common  Carrier  Services  and  Facilities 
Authorizations  Thereof:  and  Communications 
Protocols  under  I  64.702  of  the  Commission's 
Rules  and  Regulations:  CC  Docket  No.  8&-22g. 

Adopted:  July  25. 1985. 

Released:  August  16. 1985. 

By  the  Commission:  Commissioner  Patrick 
concurring  and  issuing  a  statement  at  a  later 
date. 

Table  of  Continto 

I.  Overview:  Introductioa 
U.  Regulatory  Framework 

A  Introduction 

B.  Issues 

1.  Types  of  Offerint* 

2.  Present  Treatment 

3  Proposed  Freoiework:  issues 

4  Additional  Issues 

HI.  EvoluUonary  Changes  to  Computer  U 

A.  Proposed  Refinement  of  When  the 
DefinrTion  Applies 

B.  Tteatment  of  "Protocots-Type 
Processing" 

1 .  Reasons  for  Proposing  Change 

2  Ahemate  #1:  Removal  of  Structural 
Separation 

3  Alternative  #2:  Removal  of  Structurtl 
Separstian  Subject  to  Safeguards 

4.  Alternative -«a-.  Allow  'Ne^MoH( 
Processing"  To  be  Treated  as  Part  of 
Enhanced  or  Basic  Sertnce  DQKndmg  on 
the  Status  of  the  Vendor 

5.  Additional  Matters  Uoder  AltwiuUwes 
#1  and  *z 

IV.  Interconnectioo.  Co-Locatkin  and  ISDN 

Issues 

V.  Voice  Message  Stora^  Services 

VI.  Network  Channel  Tenmnatir^  Equipment 

VII.  Summary  and  ordering  ciaoses 

I.  Overview:  Introduction 

1.  In  the  post-World  War  II  period, 
and  increasingly  over  the  past  decade, 
there  has  been  a  near-revolutionary 
change  in  telecommunications  and 
related  fields  in  the  United  States.  In  the 
1940's,  telecommunications  was 
virtually  a  complete  monopoly  by  ATAT 
and  the  then-Bell  System.  Independent 
telephone  compaines  participated,  but 
they  were  partners  with  the  Bell  System, 
not  competitors.  Some  measure  of 
competition  was  offered  by  the  Western 
Union  Telegraph  Company,  but  it  was 
limited  in  scope  and  effect,  and  overlaid 
by  a  series  of  contracts  between  ATftT 
and  Western  Union.  Thereafter,  new 
entry  in  communications  was  permitted 
and  facilitated  by  decisions  of  this 
Commissimi.  and  new  industries  that 
were  dependent  on  telecommunications 
arose  free  of  the  constraints  of 
regulation,  i.e.,  data  proceeding  and 
customer  premises  equipment  industries. 
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2.  In  the  1960*3  and  earlier,  regiilated 
carriers  did  not  participate  to  a  great 
extent  in  data  processing,  but  they  did 
provide,  on  a  regulated  basis,  customer 
premises  equipment.*  In  the  First 
Computer  Inquiry,  begun  in  the  mid- 
1960'8,  this  agency  declared  that 
"communications"  offerings  would 
continue  to  be  treated  under  the 
Communications  Act,  that  "data 
processing"  offerings  would  continue  to 
be  unregulated,  and  that  regulated 
carriers  might  provide  data  processing 
services  on  a  structurally  separated 
basis.*  At  the  same  time,  we 
acknowledged  that  computer  technology 
could  and  should  be  employed  to 
automate  and  support  conventional 
communications.  A  third  category',  the 
"hybrid"  one,  was  identified  where 
computer  technology  might  support  both 
data  processing  and  communications. 
Computer  I  did  not  address  provision  of 
data  processing  by  AT*T  and  the  Bell 
System  since  it  was  thought  that  these 
companies  were  prohibited  from 
providing  such  service  under  constraints 
imposed  by  the  1956  Consent  Decree 
then  in  effect.' 

3.  In  the  Second  Computer  Inquiry 
(hereafter,  "Computer  U"),  ♦  we 
maintained  the  unregulated  treatment  of 
data  processing,  but  we  refined  its 
definition  using  a  new  term,  "enhanced 
services,"  and  eliminated  the  uncertain 
"hybrid"  category.  We  re-examined  the 
structural  separation  approaches  of  the 
first  inquiry,  refined  them,  and  applied 
them  in  modified  form  to  various 
carriers:  AT&T  and  the  Bell  Operating 
Companies  were  treated  under  the 
approach,  and  all  others  were  treated 
under  another.  At  the  same  time,  we 
required  that  all  customer  premises 
equipment  be  provided  on  an 
unregulated  basis. 


'  Indeed,  prior  to  the  adoption  of  our  Carterfone 
decisions,  13  FCC  2d  420.  recon.  denied.  14  FCC2d 
571  (1968).  customer  premises  equipment  was 
almost  always  required  to  be  furnished  by  the 
telephone  companies  (on  a  regulated,  tanffed  basts), 
and  therefore  was  almost  a  complete  monopoly. 
(Certain  "special"  entities  were  permitted  to  furnish 
their  own  equipment,  but  this  was  very  limited.  See. 
Interstate  and  Foreign  Message  Toll  Telephone 
Service.  56  FCC2d  533.  598  (1975). 

*  Regulatory  and  Policy  Problems  Presented  by 
the  Interdependence  of  Computer  and 
Communications  Services  and  Facilities  ("Computer 
I"  or  "First  Computer  Inquiry"),  28  FCC2d  291  (1970) 
(Tentative  Decision).  28  FCC2d  267  (1971)  (Final 
Decision),  affd  in  part  sub  nam..  GTE  Service  Corp., 
V.  FCC.  474  F2d  724 (2d Cir  1973).  decn  on  remand, 
40  FCC2d  293(1973). 

*  United  States  v.  Western  Electric  Co.,  1956 
Trade  Cas.  71.134  (D.N.J.  19S6). 

*  Second  Computer  Inquiry,  77  FCC2d  364  (1979) 
(Final  Decision),  off  don  reconsideration.  84  FCC2d 
SO  (1980).  88  FCC2d  512  (1981).  offd  sub  nam..  COA 
V.  FCC  893  F.2d  198  (D.C  Cir.  1982).  cert,  denied  sub 
nam.  (.ouisiana  P.S.C.  v.  United  States,  461  U.S.  938 
(1963). 


4.  A  fundamental  purpose  in 
instituting  Computer  II  was  to  avoid  the 
ambi-  guities  and  uncertainties  that 
were  becoming  increasingly  apparent  in 
the  application  of  the  "date  processing" 
and  "hybrid"  definitions  of  Computer  I 
to  services.  Likewise,  customer  premises 
equipment  was  impossible  to  classify  as 
traditional  mere  voice  equipment  or 
data  processing  equipment.*  The 
"enhanced  services"  definition  of 
Computer  II,  and  the  deregulation  of 
customer  premises  equipment,  were 
intended  to  establish  a  durable 
dichotomy  between  regulated  and 
unregulated  activities,  to  facilitate 
planning  and  decisionmaking  by  the 
public  and  by  industry.  While  the 
treatment  of  customer  premises 
equipment  has  served  this  purpose,  the 
treatment  of  service  offerings  has  not. 
At  an  ever-increasing  pace  since 
Computer  11  was  adopted  in  1980,  we 
have  been  called  upon  to  clarify, 
interpret  and  apply  the  "enhanced 
services"  definition  to  offerings  that 
carriers  seek  to  make  to  the  public  on  a 
regulated  basis,  and  to  offerings  that 
others  seek  to  make  on  an  unregulated 
basis. 

5.  A  pattern  has  emerged.  Carriers 
have  generally  not  sought  to  offer  data 
or  information  "processing"  of  their 
subscriber's  communications.  Rather, 
they  have  sought  to  offer  capabilities 
that  seem  to  improve  the  ability  of  users 
to  commimicate.  Yet,  the  specific 
definition  of  "enhanced  service" 
adopted  in  Computer  II  brought  into 
question  whether  such  capabilities  could 
be  offered  on  a  regulated  basis. 

6.  Computer  II  also  imposes  structural 
separation  on  certain  carriers,  currently 
AT&T  and  the  BOCs.  Absent  a  waiver  of 
the  Computer  II  structural  separation 
constraints,  facihties  that  create  or 
implement  "enhanced  services"  are  not 
permitted  to  be  integrated  with  facilities 
for  common  carrier  communications.  In 
some  cases,  however,  these  capabilities 
cannot  be  efficiently  created  unless  they 
are  integrated  with  the  underlying 
common  carrier  service.  Thus,  the  result 
has  been  a  denial  to  the  public  of 
efficient  services  that  can  be  created 
through  such  integration  and  their 
benefits. 

7.  One  area  where  such  issues  have 
arisen  is  protocol  conversion,  an 
element  of  the  Computer  II  definition  of 
enchanced  service.  In  some  cases,  if 
protocol  conversion  is  not  integrated 
with  communictions  facilities  it  can  be 
performed  effectively  elsewhere,  but 


only  at  higher  costs.  In  our  Protocols 
Decision,* discussed  infra,  we 
established  a  framework  tmder  which 
such  issues  could  be  analyzed  and  the 
most  significant  inefficiencies  of 
Computer  II  could  be  addressed  through 
ad  hoc  waivers.  But.  while  this  approach 
established  a  framework  under  which 
undue  inefficiency  can  be  avoided,  it 
has  contributed  to  uncertainty  in  the 
capital-intensive  telecommunications 
and  related  data  processing  industries 
where  planning  decisions  often  must  be 
made  years  in  advance, 

8.  A  second  area  where  such  issues 
have  arisen  is  voice  storage.  Shortly 
after  Computer  II  was  adopted,  we  were 
conft-onted  with  arguments  that  so- 
called  "Custom  Calling  II"  voice  storage 
services  should  be  subject  to  structuj'al 
separation.  AT&T  contended  that  while 
such  services  could  be  offered  on  a 
separated  basis,  if  offered  outside  the 
network  they  would  be  uneconomical. 
Its  opponents  argued  that  competition 
among  others  and  AT&T's  separate 
affiliate,  if  imperturbed  by  AT&Ts 
proposed  integration  of  Custom  Calling 
II  with  its  basic  services,  would  create 
comparably  desirable  offerings.  And,  the 
resulting  competition  would  promote 
efficiencies  to  offset  the  efficiencies 
fore-gone  by  preventing  co-location  in 
AT&Ts  (and  the  BOCs')  central  offices 
of  the  voice  storage  equipment  to 
implement  Custom  Calling  II.  They 
argued  that  to  accept  Custom  Calling  II 
as  basic  would  lead  to  a  similar 
conclusion  for  other  actual  information 
service — library  retrieval-type  service 
involving  subscriber  interaction  with 
stored  information — and  nullify  this 
element  of  the  enhanced  service 
definition.  We  accepted  these 
argiunents.^  In  the  five  ensuing  years, 
identical  services  have  not  emerged.* 
The  principal  loser  has  been  the  public. 


•See.  e.g..  Am.  Tel.  and  Tel.  Co.  Dataspeed  40/4 
Tariff  Revisions,  82  FCC2d  21  (1977),  off  d  sub  nam. 
Intl.  Business  Machines  Corp.  v.  FCC  570  F.2d  4S2 
(2d  Cir.  1978). 


'Communications  Protocols  under  |  84.702  of  the 
Commission's  Rules.  96  FCC2d  584  (1983).  Although 
thet  proceeding  was  terminated  in  the  cited  order, 
petitions  for  reconsideration  are  pending.  We 
address  the  substance  of  those  petitions  in  this 
notice,  and  therefore  shall  incorporate  the  record  of 
Gen.  Docket  No.  80-756  herein.  Accordingly,  that 
proceeding  remains  closed. 

'84  FCC2d  at  54-56  (deeming  Custom  Calling  n 
services  as  "enhanced"):  Am.  Tel.  and  Tel.  Co. 
Petition  for  Waiver  ("Custom  Calling  D"),  88  FCC2d 

I  (1981)  (denying  a  waiver  to  permit  Custom  Calling 

II  to  be  offered  without  structural  separation). 

'Of  course,  the  type  of  interconnection  that  might 
have  been  used  by  others  to  configure  services  of 
this  nature,  at  costs  comparable  to  those  inherent  In 
AT&Ts  proposed  custom  calling  services,  was 
unavailable.  See  our  discussion  of  the  details  of  thia 
in  Sections  IV  and  V  infra.  Had  comparably 
efficient  Interconnection  been  available,  others 
might  be  providing  such  services  today.  Absent 
such  interconnection,  the  costs  were  far  higher  than 
the  telephone  companies'  costs  of  providng  such 
custom  calling  services  on  an  integrated  basis,  and 
this  may  explain  why  alternatives  have  not  arisen. 
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9.  A  third  area  where  such  issues  have 
arisen  is  new  routing  and  call  setup 
capabilities  proposed  to  be  introduced 
in  basic  switched  services.  Virtually  any 
new  call  routing  feature  that  AT&T  (or  a 
BOC)  might  propose  to  introduce  can  be 
(and  might  be)  challenged  as  violative  of 
Computer  II.' Most  of  these  do  not 
involve  manipulation  of  information  as 
such,  or  even  protocol  conversion.  They 
involve  use  of  stored  data  in  the 
network  by  the  network  to  set  up  users' 
calls,  or  delivery  of  information  from  the 
network  concerning  users'  calls.  While 
services  of  this  nature  ultimately  could 
be  used  as  alternatives  to  true 
information  manipulation  of  retrieval 
services,  the  ones  proposed  have  not 
risen  to  that  level.  "•  We  are  asked  to  bar 
the  introduction  of  new  network 
capabilities  not  because  of  the  current 
proposed  uses,  but  because  they  might 
at  some  time  (if  ever)  become  enhanced 
services.  To  the  extent  that  we  might 
accept  arguments  of  this  nature,  the 
public  would  be  the  loser. " 

10.  Moreover,  the  definition  of 
"enhanced  service"  itself  has  been 
ambiguous.  The  first  principal  clause  of 
the  definition  addresses  "computer 
processing  applications  that  act  on  the 
format,  content,  code,  protocol  or  similar 
aspects  of  the  subscriber's  transmitted 
information."  Many  experts  on 
standardization  of  protocols,  however, 
would  probably  include  action  on  the 
"format"  and  "code"  within  processing 
of  the  "protocol."  '*A  change  in  the 
speed  of  a  subscriber's  transmission 
might  well  be  viewed  as  a  change  in 
protocol,  yet  because  we  ruled  in 
Computer  II  that  intermediate  network 
storage  not  under  the  control  of  the 
subscriber  does  not  invoke  the 
definition  of  "enhanced  service",  we 
have  treated  a  speed  change  as  an 
element  of  basic  service. '' 


•In  North  American  Telephone  Association, 

FCC2d .FCC  85-248  (released  May  29, 1985).  we 

addressed  one  group  of  such  claims. 

'"See.  e.g..  Am.  Tel.  and  Tel  Co.  (Advanced  800 

Service). FCCZd .  FCC  84-562.  released 

Nov.  30. 1984.  at  para.  5  and  n.  10. 

"While  the  Final  Decision  in  Computer  U 
established  principles  for  treating  these  "adjuncts" 
to  basic  service.  North  American  Telephone  Ass'n, 
n.  9.  supra.,  at  paras.  23-26,  these  principles  are  not 
reflected  in  the  current  rules,  creating  some  degree 
of  uncertainly. 

"See.  Zimmerman.  "OlS  Reference  Model— the 
OS!  Model  of  Architecture  for  Open  Systems 
Interconnection,"  IEEE  Trans'ns  on  Comm'ns.  Vol. 
COM-28  No.  4.  425-32  (April.  1980)  (cited  in  the 
Protocols  Decision,  95  FCC2d  at  597). 

"E.g..  AT&T  (BPSS),  91  FCC2d  1  (1982),  94  FCC2d 
48  (1983).  See  also.  Protocols  Decision,  95  FCC2d  at 
eoi.  N.  5 


11.  And  finally,  the  applicability  of  the 
definition  of  "enhanced  service"  has 
been  somewhat  unclear.  The  rule 
provides  that,  "Enhanced  services  are 
not  regulated  under  Title  II  of  the  Act." 
Yet.  the  structure  is  essentially  a  resale 
one.  and  under  the  rule  involves  the  use 
of  underlying  services  that  are  "offered 
over  common  carrier  transmission 
facilities  used  in  interstate 
communications,"  implying  that 
underlying  facilities  are  obtained 
subject  to  common  carrier  regulation.  A 
continuing  ambiguity  has  related  to 
what  are  the  underlying  facilities  and 
services  in  this  context,  since  many 
enhanced  services  involve  a  melange  of 
options  that  do  and  do  not  invoke  the 
"enhanced  services"  definition.  Most 
significantly,  this  issues  has  arisen  in 
the  context  of  provision  of  packet- 
switched  services  that  ordinarily  use  the 
X.25  interface.  A  data  transmission 
using  X.25  at  each  end  does  not  invoke 
the  "enhanced  services"  definition.  A 
data  transmission  on  the  same  network 
using  an  asynchronous  interface  at  one 
end  and  the  X.25interface  at  the  other 
does.  Is  the  entire  packet-switched 
service  to  be  treated  as  "enhanced", 
with  the  private  lines  that  ordinarily  are 
used  to  configure  such  networks  to  be 
thought  of  as  the  underlying  common 
carrier  services?  Is  only  the  option  of 
protocol-converted  end-to-end 
transmission  (asynchronou8-to-X.25)  to 
be  treated  as  "enhanced"?  Or.  is  the 
protocol  conversion  function 
(asynchronous-to-X.25]  alone  to  be 
treated  as  "enhanced." 

12.  Various  circumstances  have  raised 
these  questions.  For  example,  those 
entities  that  have  historically  formed 
enhanced  services  solely  using  others' 
transmission  facilities  have  treated  the 
entirety  of  their  offerings  as  unregulated, 
including  those  options  that  do  not 
invoke  the  "enhanced  services" 
definition  and  those  that  do.  Conversely, 
when  AT&T  sought  to  offer  X.25/X.25 
packet-switched  service  on  a  regulated 
basis,  since  no  element  of  the  proposed 
offering  invoked  the  "enhanced 
services"  definition  we  saw  no 
impediment  to  its  doing  so. "  And,  in  our 
recent  order  waiving  the  structural 
separation  limitations  governing 
provision  of  asynchronous/X.25  protocol 
conversion  by  certain  petitioning  Bell 
Operating  companies,  we  concluded 
that  while  an  entity  not  subject  to 
structural  separation  ordinarily  has  the 
option  of  treating  such  "non-enhanced" 
and  "enhanced"  services  alike  as 
unregulated,  this  option  would  be 
denied  these  Bell  Operating  companies 


that  would  place  protocol  conversion 
capabilities  within  their  central  offices.  ** 

13.  The  foregoing  considerations,  and 
others  discussed  herein,  require  that  we 
re-examine  the  definitions.  At  minimiim, 
those  that  do  not  involve  manipulation 
or  retrieval  of  subscribers'  message 
information  require  new  treatment  A 
change  in  a  code,  for  example,  is  not  a 
change  in  information.  If  the  originator 
seeks  to  send  forward  the  letter  "A", 
and  the  letter  "A"  ultimately  arrives  at 
the  destination,  the  information  that  the 
users  intend  to  communicate  is  the  same 
at  both  ends,  even  if  the  letter  "A"  is 
coded  in  one  binary  bit  pattern  at  the 
soure  end  and  another  at  the  destination 
end.  All  that  has  changed  in  such  a 
transmission  are  the  details  of  the  signal 
representing  the  character. 

14.  Similarly,  if  the  letter  "A"  may  be 
sent  and  accepted  at  any  time  at  die 
origination  end  (asynchronously)  but 
only  received  at  a  given  time  or  %vith  a 
special  non-informational  (overhead) 
pattern  to  facilitate  sjmchronization  at 
the  destination  end  (synchronously),  the 
information  is  unchanged.  Different 
procedures  at  each  end  for  determining 
and  informing  the  terminals  when 
transmission  is  to  ensue  do  not  change 
this.  All  that  has  changed  in  such  a 
transmission  is  a  primitive  "protocoL" 
The  ability  of  a  communications 
network  to  facilitate  such  transmission 
of  the  letter  "A"  by  changing  its  coding 
or  time  of  transmission  (a  code  or 
protocol  conversion)  facilitates 
communication  of  the  letter  "A".  It  does 
not  create,  alter,  or  delete  the  content  of 
the  subscriber's  communications 
information,  and  it  does  not  involve 
subscriber  interaction  with  stored 
information. 

15.  Both  of  these  forms  of  processing, 
while  not  informational  can  improve  the 
efficiency  of  communicating 
information.  In  the  absence  of  these 
forms  of  processing,  the  efficiency  of 
commimicating  the  electrical  signals 
that  they  do  alter  is  impaired.  "The 
current  Computer  II  structural 
separation  reaches  this  result.  In  this 
proceeding,  we  shall  examine  several 
alternative  means  that  might  be 
employed  to  minimize  such  inefficiency. 

16.  However,  it  may  develop  that 
proposals  directed  primarily  to 
improving  the  treatment  of  functions  in 
the  first  major  clause  of  the  enhanced 
service  definition  may  be  appropriately 
applied  also  to  those  in  the  remaining 
clauses,  those  that  reflect  true 
information  processing.  Or,  it  may  prove 
inappropriate  or  unworkable  to  seek  to 


•BPSS.W. 


"This  condition  is  expressly  subject  to  the 
outcome  of  this  proceeding. 
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differentiate  the  treatment  of  first-clause 
services  from  second-  and  third-clause 
services.  Thus,  we  do  not  limit  our 
proposals  solely  to  "processing 
applications  that  act  on  the  format, 
content,  code,  protocol  or  similar 
aspects  of  the  subscriber's  transmitted 
information,"  the  first-clause  services. 

17.  In  this  regard,  it  might  be  noted 
that  the  Modification  of  Final  Judgment 
("MFJ")  governing  AT&T  and  the  now- 
divested  Bell  Operating  Companies. 
United  States  v.  Am.  Tel  and  Tel.  Co., 
552  F.Supp  131.  228  (DJJ.C.  1982).  aff'd 
sub  nam.,  Maryland  v.  United  States. 
460  U.S.  1001  (1983).  would  appear 
variously  to  restrict  for  the  present, 
AT&T  and  the  BOCs  from  providing  at 
least  some  true  information  services. 
AT&T  is  restricted  from  engaging  in 
"electronic  publishing"  over  its  own 
facilities  for  seven  years,  and  the  BOCs 
are  restricted  from  providing 
"information  services"  unless  and  until 
the  decree  is  changed,  or  its  restrictions 
are  waived.  In  view  of  these  external 
restrictions,  a  revised  Computer  II 
treatment  of  the  services  in  the  second 
and  third  clauses  of  the  enhanced 
service  definition  might  not  affect  the 
ability  of  these  carriers  to  offer  such 
services.  However,  revision  of  our  rules 
governing  all  carriers  (including  those 
not  subject  to  structural  separation), 
while  not  immediately  effective  for 
AT&T  and  the  BOCs  because  of  these 
MP]  constraints,  might  be  desirable  for 
other  carriers.  For  example,  our  present 
treatment  of  information  processing  as  a 
competitive,  unregulated  offering  may 
make  sense  in  regions  of  the  country 
where  competitive  vendors  of  such 
services  are  available.  It  may  make  less 
sense  in  those  rural  areas  where,  as  a 
practical  matter,  if  a  telephone  company 
does  not  provide  such  services  they  may 
remain  unavailable.  And.  if  provision  of 
such  services  will  be  a  monopoly  in  such 
areas,  it  seems  fair  to  ask  whether  they 
might  appropriately  be  treated  as  part 
and  parcel  of  basic  service,  subject  to 
regulation.  Thus,  while  a  number  of  our 
proposals  are  focused  on  the  first-clause 
services,  we  intend  to  consider  whether 
they  might  also  be  applied  to  services  in 
the  remaining  clauses. 

18.  Wholly  apart  from  the  foreign 
considerations,  the  industry  itself  in 
1985  is  not  the  same  industry  that 
existed  in  the  late  196G's  and  the  late 
1970'8  when  the  first  and  second 
computer  inquiries  were  being 
considered.  The  monolithic  Bell  System 
is  no  more.  It  has  been  split  into  eight 
companies  that  increasingly  seek  to 
compete  with  one  another,  subject  to  the 
constraints  of  the  new  MFJ  that  replaces 
the  1956  Consent  Decree.  Also,  the 


largest  Independent  telephone  company, 
GTE,  is  now  subject  to  contraints  in  an 
antitrust  Final  Decree.  '*  It  was  reported 
recently  that  the  IBM  Corporation  will 
seek  to  increase  its  already  sizeable 
participation  in  teleconununications  by 
increasing  its  ownership  of  SBS  (a 
satellite  carrier)  to  100  percent,  by 
selling  SBS  to  MCI  (the  largest  non- 
traditional  interexchange  carrier)  in 
exchange  for  stock  in  MCI,  and  by 
retaining  the  right  to  increase  its 
investment  in  MCI  thereafter.  (These 
transfers  are  subject  to  Commission 
approval  and  antitrust  review,  therefore 
it  is  not  necessarily  a  foregone 
conclusion  that  they  will  be 
consummated.)  IBM  already  provides 
telecommunications  equipment  through 
its  ownership  of  Rolm  Corporation  (a 
large  provider  of  PBXs  and  related 
"telephone"-type  equipment)  and  its 
own  manufacturing  operation  ("data"- 
type  equipment),  and  it  already  owns  60 
percent  of  SBS.  By  any  measure,  IBM  is 
capable  of  competing  effectively  with 
the  most  entrenched  participants  in 
telecommunications.  The 
competitiveness  of  telecommunications 
has  improved  and  will  continue  to  do  so, 
in  no  small  measure  as  a  consequence  of 
these  marketplace  and  antitrust 
developments,  and  our  Computer  II  and 
other  pro-competitive  decisions. 

19.  These  significant  changes  in  the 
industry  warrant  a  fresh  look  at  the 
policies  and  rules  adopted  previously. 
We  should  no  longer  subject  either 
AT&T  or  the  BOCs  to  stiiictijral 
separation  based  on  the  criteria  we 
previously  utilized.  We  tentatively  find 
that  the  concerns  that  caused  us  to 
required  structural  separation  of  the 
provision  of  enhanced  services  by  AT&T 
and  the  BOCs  have  lost  their  validity,  to 
the  point  that  the  costs  of  requiring  the 
Computer  II  subsidiary  outweigh  ^e 
public  benefits.  Also,  AT&T  lacks  local 
"bottleneck"  facilities,  a  basis  for  the 
Computer  II  imposition  of  structural 
separation  on  AT&T.  And,  we 
tentatively  conclude  that  regulatory 
protections,  short  of  structural 
separation,  can  adequately  limit  the 
BOCs,  even  if  aggregated  regionally, 
from  using  their  exchange  monopolies  to 
obtain  leverage  in  enhanced  services. 


'•  United  States  v.  CTE.  1983-2  Trade  Ca«. 
150.833.  modified.  B03  F.Supp.  730  (D.D.C.  1964) 
(GTE's  infonnation  services  are  required  to  be 
provided  through  structural  separation  ]  Since  the 
BOCs  and  CTE  together  serve  about  ninety  percent 
of  the  telephone  lines  in  the  United  States,  it  is  clear 
that  wholly  apart  from  the  treatment  of  true 
information  services  in  our  rules,  the  provision  of 
such  services  by  these  firms  is  limited  externally. 
We  believe  strongly  that  the  MF]  and  GTE  Final 
Decree  provisions  are  not  an  impediment  to  the 
provision  of  services  now  encompassed  in  the  first 
major  clause  of  the  enhanced  service  definition. 


We  encourage  commentors  herein  to 
address-these  changes  when  formulating 
their  views,  and  to  indicate  whether  it 
would  be  appropriate  to  treat  all  carriers 
alike,  or  to  differentiate  our  treatment  of 
different  groups  or  classes  of  carriers. 

20.  In  this  notice,  we  are  instituting  a 
comprehensive  re-examination  of  the 
classification  and  treatment  of  provision 
of  data  processing  and  data 
communications  services.  We  do  not 
seek  the  result  that  any  entity  (except, 
perhaps,  some  or  all  dominant  carriers) 
currently  providing  enhanced  services 
on  an  unregulated  basis  be  newly 
subject  to  state  or  federal  regulation. 
We  intend  that  their  enhanced  service 
offerings  will  continue  to  be  in 
unregulated  status.  And  we  do  not 
propose  that  carriers'  fundamental 
obligation,  unchanged  by  Computer  II,  to 
offer  basic  commimications  services 
generally,  at  reasonable  terms  and 
without  unreasonable  discrimination,  be 
altered.  What  we  do  propose  is  that  a 
more  realistic  line  be  drawn  between 
those  offerings  that  will  continue  to  be 
treated  under  traditional  regulatory 
approaches  and  those  that  are  to  be 
freed  from  them,  without  relying  too 
heavily  on  artificial  definitional 
approaches  that  technological 
advancement  may  make  unworkable. 
This  re-examination  will  include  an 
examination  of  the  structural  separation 
conditions  now  governing  AT&T  and  the 
BOCs.  It  will  also  include  a  re- 
examination of  the  bases  upon  which 
carriers  not  subject  to  structural 
separation  will  be  permitted  to  offer 
services  comparable  to  those  now 
defined  as  "enhanced." 

21.  The  most  significant  problems 
have  arisen  in  the  context  of  the 
relatively  simple  signal  changes  now 
included  in  the  first  principal  clause  of 
the  enhanced  service  definition, "and 
perhaps  the  Custom  Calling  Il-type  of 
voice  storage  services.  In  Sections  III- VI 
below,  we  make  specific  proposals  to 
amend  the  Computer  II  rules  to  address 
these  problems.  However,  we  recognize 
that  such  proposals  tend  to  follow  the 
fundamental  approach  of  Computer  II. 
That  is,  they  still  would  rely  upon  a 
definitional  structure.  The  definition(s] 
would  have  varying  effects  on 
unregulated  entities,  entities  subject  to 
some  regulatory  constraints,  and  entities 
subject  to  more  particularized  regulatory 


"  "(Sjervices,  offered  over  common  carrier 
transmission  facilities  used  in  interstate 
conununications.  which  employ  computer 
processing  applications  that  act  on  the  format, 
content,  code,  protocol  or  similar  aspects  of  the 
subscriber's  transmitted  infonnation."  }  d4.702(a)  of 
our  rules.  We  term  these  "protocols-type 
processing"  in  this  notice. 


Federal  Register  /  Vol.  50.  No.  161  /  Tuesday.  August  20.  1985  /  Proposed  Rules 


33585 


constraints.  Like  the  present  Computer  II 
policies,  these  proposals  fail  to  address 
the  reality  that  the  previously  monolithic 
telecommunications  industry  is  rapidly 
moving  towards  an  effectively 
competitive  one.  with  participants 
diversifying  into  allied  and  unallied 
endeavors.  Computer  II  addresses  two 
end  states:  regulated  communications, 
and  unregulated  provision  of  two 
communications-related  offerings,  CPE 
and  enhanced  services.  It  does  not 
address  other  communications-related 
offerings  that  might  be  made. 

22.  In  view  of  this,  the  centerpiece  of 
this  proceeding  will  be  a  broad 
reexamination  of  regulatory  policies  that 
have  been  developing  over  the  past 
several  years.  Computer  11  has  been  one 
of  them,  but  it  is  not  the  only  one.  In 
Section  II  of  this  notice,  we  invite 
comment  on  proposals  to  greatly  reduce 
reliance  upon  the  definitional  approach 
that  governs  carriers  under  Computer  II, 
and  the  structural  separation 
approaches  governing  some  carriers, 
and  to  substitute  for  them  approaches 
that  we  tentatively  view  as  better 
directed  to  the  industry  of  the  mid-1980's 
and  beyond. 

23.  Finally,  we  shall  seek  comment  on 
issues  concerning  a  limited  class  of 
equipment  that  has  been  treated  as 
customer-premises  equipment,  namely, 
the  current  requirement  that  network 
channel  terminating  equipment 
("NCTE")  be  provided  on  an 
unregulated  basis  by  carriers,  and  that  it 
be  provided  through  structural 
separation  by  AT&T  and  the  Bell 
Operating  Companies.  As  is  discussed 
in  Section  VI  of  this  notice,  adverse 
effects  of  our  current  treatment  of  NCTE 
may  only  now  becoming  apparent,  and 
we  seek  comment  on  these.  We  do  not 
propose,  however,  to  revisit  our 
determination  that  customer  provision 
of  such  equipment  must  be  permitted  by 
carriers.  We  propose  re-examination 
only  of  the  Computer  II  determination 
that  such  equipment,  when  provided  by 
carriers  must  be  treated  no  differently 
than  customer-premises  equipment. 

24.  In  sum.  the  purpose  of  this 
proceeding  will  be  to  establish  revised 
standards  and  procedures  for  treating 
carriers'  telecommunication, 
telecommunications-related  and  non- 
communications activities,  and  to 
reexamine  the  Computer  II  treatment  of 
NCTE.  In  the  past,  we  have  created  two 
largely  independent  groups  of  policies 
for  doing  so.  The  Computer  I/Computer 
II  policies  sought  to  classify  non- 
communications offerings  definitionally. 
The  Competitive  Common  Carrier  ones 
sought  to  apply  traditional  regulatory 
approaches  only  to  those  offerings  that 


raised  concerns  about  the  use  of  market 
power.  In  this  proceeding  we  seek  to 
harmonize  these  appraoches  in  a 
framework  that  will  serve  the  multiple 
statutory  goals  of  the  Communications 
Act.  We  seek  still  greater  benefits  from 
the  unregulated  provision  of  competitive 
offerings,  and  the  full  exploitation  of 
technological  innovation  and  service 
improvement. 

II.  Regulatory  Framewoiic 

A.  Introduction 

25.  In  the  introduction  to  this  notice, 
we  summarized  some  of  the  problems 
that  have  arisen  in  the  course  of 
implementation  of  our  Computer  11 
policies  and  rules  during  the  recent  past. 
As  noted,  our  waiver  policies  have 
served  as  a  vehicle  for  avoiding  the 
most  significant  inefficiencies  of  the 
current  requirements,  but  the  waiver 
process  itself  has  created  uncertainty 
and  delay,  the  very  adverse 
consequences  of  Computer  I  that 
Computer  II  was  instituted  to  cure.  The 
most  significant  problems  have  arisen  in 
the  context  of  what  we  are  terming 
"protocols-type"  processing.  Tnese  are 
detailed  in  Section  III  below,  and 
specific  proposals  for  modification  of 
the  existing  Computer  II  rules  and 
policies  to  address  the  "protocols" 
issues  are  made  there.  That  discussion 
applies  here  also.  But.  the  specific 
proposals  made  there  would  not  resolve 
more  fundamental  problems  that  arise 
from  a  structure  that  depends  upon 
specific  technological  and  service 
attributes,  and  not  on  underlying 
economic  and  policy  concepts."  By  way 
of  introduction,  we  first  explain  in 
summary  form  the  general  approach 
proposed  in  this  section,  and  broad 
Computer  II  problems  that  would  be 
addressed  by  this  approach.  In  the 
remainder  of  this  section,  we  develop 
the  concepts  and  issues  in  greater  detail. 

26.  The  current  method  of 
distinguishing  between  regulated  and 
unregulated  activities  is  to  define  broad 
service  categories  ("basic"  and 
"enhanced"),  and  then  determine  the 
regulatory  treatment  of  individual 
offerings  according  to  how  they  fit  the 
category  definitions.  The  first  proposed 
change  would  be  to  use  market  power 
as  the  distinguishing  characteristic  for 
treatment  of  some  or  all  products,  and  to 
use  regulatory  tools  to  prevent  the  abuse 
of  market  power  in  monopoly  products. 


'•  Our  proposals  in  this  section  may  ultimately 
complement  the  adoption  of  one  or  more  of  those 
made  in  the  remaining  sections  of  this  notice,  or 
supplant  them.  After  the  record  is  complete  in  this 
proceeding,  we  intend  to  adopt  appropriate  rules 
and  policies,  and  we  have  specifically  given  notice 
of  this. 


and  to  prevent  the  leveraging  of 
legitimate  market  power  in  monopoly 
products  into  a  position  of  maricet  power 
in  potentially  competitive  products.  The 
second  major  change  would  be  to  rely 
on  accounting  controls  to  identify  the 
costs  of  separate  categories  of  products 
rather  than  separate  subsidiaries. 

27.  Computer  I  and  Computer  II  both 
sought  to  draw  a  line  between  the 
uiu-egulated  data  processing  industry 
and  the  regulated  communications 
industry,  llie  problems  detailed  in 
Section  I  of  this  notice  and  below 
indicate  that  the  definitional 
demarcation  used  in  those  inquiries  is 
becoming  increasingly  inconsistent  with 
the  technology  of  communications. 
There  is  now  no  fundamental  di^erence 
between  the  technology  of 
communications  and  that  of  data 
processing.  Technology  used  in  what  is 
generally  thought  of  as  data  processing 
often  is  used  to  transfer  informs  hon 
among  terminals  and  other  peripheral 
devices  in  a  manner  analogous  to  the 
transfer  of  information  among 
telephones.  The  computers  used  in  a 
digital  telephone  switch  are  not 
significantly  different  from  the 
computers  used  in  data  processing,  and 
both  can  and  do  implement  the  same 
processing  functions.  It  is  not  the  type  of 
equipment  used  or  specific  functions 
that  distinguishes  data  processing  from 
communications,  but  rather,  the 
differences  in  maricet  power.  The 
proposals  below  would  change  the  basis 
of  determining  regulation  from  the 
function  performed  to  the  degree  of 
market  power  in  the  product  possessed 
by  the  dominant  carrier  providing  it. 
Tliey  thus  would  integrate  the  issues 
which  motivated  the  Computer  II 
framework  into  our  more  general 
concern  with  market  power,  and  allow  a 
unified  treatment  of  these  issues  with 
other  issues  in  the  Competitive  Common 
Carrier  proceeding. 

28.  The  use  of  the  Computer  II 
separate  subsidiaries  to  distinguish 
competitive  from  monopoly  products 
provides  strong  protection  against  cross- 
subsidization  and  other  potential  abuses 
of  monopoly  power,  but  it  also  imposes 
costs  by  limiting  the  flexibility  of 
carriers  to  devise  new  products,  and  by 
restricting  legitimate  gains  from  the 
economies  of  producing  products 
together  rather  than  separately 
("economies  of  scope").  The  use  of 
separate  subsidiaries  also  makes  it 
difficult  to  modify  the  regulatory 
treatment  of  products  as  competitive 
conditions  change.  This  proposal  seeks 
to  improve  the  economic  efficiency  of 
the  industry  while  maintaining 
protection  against  abuse  of  market 
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power,  by  using  accounting  distinctions 
among  classes  of  products  rather  than 
separate  subsidiaries. 

29.  The  proposed  framework  seeks  to 
guard  against  the  use  of  monopoly 
power  in  basic  communications  services 
to  monopolize  competitive  services.  This 
is  a  generic  problem,  and  does  not 
depend  on  the  type  of  functional 
definitions  that  have  been  employed  in 
Computer  11.  Consequently,  no 
regulatory  controls  are  proposed  for 
services  related  to  communications 
offered  by  non-common  carriers  or  for 
services  offered  by  non-dominant 
carriers.  We  do  seek  to  draw  a 
regulatory  line  with  accounting 
separations  between  monopoly  services 
of  dominant  common  carriers  and 
competitive  offerings  of  these  carriers.  If 
a  dominant  common  carrier  offers  an 
ancillary  product  that  has  cost 
characteristics  that  make  it  unlikely  to 
receive  effective  competition,  we 
propose  to  regulate  that  product  directly 
together  with  basic  communications 
services.  If  a  dominant  carrier  offers  a 
non-communications  product,  we 
propose  that  accounting  controls  be 
used  to  ensure  that  the  non- 
communications product  is  not  a  burden 
to  ratepayers  of  monopoly  or  near- 
monopoly  services.  If  a  dominant  carrier 
offers  an  ancillary  product  that  is 
subject  to  competition,  but  which  does 
not  depend  on  the  bottleneck  facilities 
of  the  carrier,  we  propose  to  treat  that 
ancillary  product  the  same  as  a  non- 
communications product.  Finally,  if  a 
dominant  carrier  offers  an  ancillary 
product  that  is  subject  to  competition, 
and  which  depends  on  the  bottleneck 
facilities  of  the  carrier,  we  propose  a  set 
of  accounting  and  tariff  controls  to 
ensiu^  that  the  ancillary  product  is  not  a 
burden  to  ratepayers  of  the  basic 
service,  and  that  the  carrier  does  not 
gain  improper  competitive  advantage 
from  its  control  of  bottleneck  facilities. 

30.  We  now  discuss  several  of  the 
tmderlying  problems  that  have  been 
created  by  the  Computer  II  definitional 
frameworic.  Again,  as  noted  previously, 
there  tire  more  specific  problems  that 
have  arisen  that  are  discussed  in 
Sections  III- VI  of  this  notice,  and  these 
too  would  be  addressed  under  the  broad 
proposals  of  this  section.  To  avoid 
repetition,  that  discussion  is 
incorporated  by  reference. 

31.  First  in  cases  where  enhanced  and 
basic  offerings  are  to  be  combined,  it 
remains  unclear  what  offerings  are,  or 
are  not,  still  the  subject  of  regulation. 
The  existing  definitional  policies  do  not 
distinguish  among  those  service  vendors 
and  offerings  that,  as  a  matter  of  broad 
policy,  should  be  the  subject  of 


regulation  and  those  that  should  not. 
Second,  firms  without  market  power,  for 
example  resellers  of  underlying 
capacity,  remain  subject  to  regulation 
(to  varying  degrees)  if  their  offerings  do 
not  specifically  invoke  the  definition  of 
enhanced  services;  depending  upon  the 
treatment  accorded  under  the  previous 
issue,  they  may  be  wholly  free  of 
regulation  if  their  offerings  do  invoke 
this  definition.  Yet.  the  economic 
concepts  and  policy  bases  are  the  same 
for  all  firms  without  market  power,  and 
do  not  depend  on  whether  or  not  the 
offerings  have  featiu^s  that  invoke  the 
Computer  II  definition.  And  third,  even 
offerings  that  might  have  monopoly 
characteristics — and  which  might 
properly  be  subjected  to  a  regulatory 
surrogate  for  competition — could  be 
unregulated  if  they  are  within,  or  are 
treated  as  within,  the  present  definition 
of  "enhanced  service." 

32.  An  example  of  the  first  and  third 
points  above  arose  during  the  course  of 
our  consideration  of  the  asynchronous/ 
X.25  protocol  conversion  waiver 
requests  of  various  Bell  Operating 
Companies.  There  was  precedent  for  the 
proposition  that  a  combination  of 
enhanced  and  basic  services  could  be 
treated  in  its  entirety  as  a  unitary 
unregulated  enharxed  service  (although 
there  was  also  precedent  that  such  a 
"contamination"  approach  need  not  be 
followed).  The  petitioners  were  seeking 
to  integrate,  in  a  relatively  minimal 
sense  for  the  present,  protocol 
conversion  capabilities  with  these  used 
to  provide  those  conventional  telephone 
services  that  are  unquestionably  basic, 
i.e.,  conventional  switched  exchange 
services  and  private  line.  Over  time, 
such  integration  could  be  expected  to 
become  more  comprehensive.  Were  we 
to  have  followed  the  "contamination" 
theory,  at  some  point  it  might  be  argued 
that  conventional  exchange  telephone 
service  also  will  be  unregulated  because 
it  is  contaminated  with  the  enhanced 
service  of  protocol  conversion.  This 
would  be  an  improper  policy  result  if 
exchange  service  remains,  as  it  is  now,  a 
near  monopoly  otherwise  warranting 
regulation.  We  declined,  in  that 
decision,  to  embark  upon  this  path." 

33.  The  circumstances  surroimding  our 
grant  of  the  X.25/X.75  waiver  requests 
of  these  companies  demonstrate  the 
related  point  that  some  services 
presently  defined  as  "enhanced" 
themselves  may  have  monopoly 
characteristics,  and  as  a  matter  of  policy 
should  not  be  treated  as  unregulated. 
The  X.75  internetworking  interface  for 


'•  Petitiona  for  Watver.  supra,  paraa.  77-78.  The 
treatment  accorded  therein  wa*  specifically  mide 
•ubfect  to  the  outcome  of  thii  proceeding. 


interconnecting  packet-switched 
networks  was  developed  because  the 
overall  efficiency  of  packet-switched 
data  transport  through  interconnected 
networks  will  decline  dramatically 
unless  it  is  employed  to  interconnect 
them.  This  interface  cannot  be 
generated  externally  to  a  packet- 
switched  network  without  defeating  the 
very  purpose  of  utilizing  it:  it  must  be 
generated  in  the  packet  switches 
themselves  to  perform  its  intended 
function.  Thus,  creation  of  this  interface 
is  a  "monopoly"  for  each  network 
involved.  No  vendor,  other  than  the  one 
operating  a  given  network,  can  generate 
the  interface  outside  the  network  if  it  is 
to  perform  its  function.  If  the  network 
itself  is  otherwise  providing  a  regulated 
basic  service,  it  makes  little  sense  to 
treat  this  interface  as  unregulated  (or 
non-communications),  yet  under  the 
present  Computer  II  policies  it  would  be 
so  treated  since  the  protocol  conversion 
involved,  X.25/X.75  conversion,  is 
defined  as  an  enhanced  service. 

34.  In  Sections  III-V  below,  we  make 
proposals  that  address  the  specific 
problems  in  these  sections.  Several  of 
these  proposals  are  phrased  in  the 
alternative,  and  we  conclude  tentatively 
that  individually  or  in  combination  they 
would  amehorate  the  most  pressing 
problems  of  Computer  II.  However,  in 
this  section  we  describe  a  broader 
change  of  course.  We  do  so  because 
increasingly  it  appears  that  a  regulatory 
policy  that  turns  on  sarvice  definitions 
and  service  attributes — the  basic/ 
enhanced  and  network/CPE 
dichotomies  established  in  Computer 

II — is  fundamentally  fiawed.  The 
important  policy  question  is  whether  a 
given  offering  does  or  does  not  have 
monopoly  characteristics,  not  what  its 
service  attributes  are.  If  the  offering  has 
such  characteristics,  regulation  may  be 
appropriate.  If  it  does  not,  regulation 
should  permit  competition  to  flourish. 
This  approach  does  not  turn  on  the 
nature  or  definition  of  an  offering;  it 
turns  on  its  economic  characteristics. 

35.  At  the  same  time,  Computer  II  both 
articulated  goals  governing  all  carriers, 
and  employed  the  structural  separation 
technique  to  achieve  these  goals  in  the 
case  of  AT&T  and  the  Bell  Operating 
Companies.  Their  then-dominance  of  the 
competitive  CPE  market,  and  their 
potential  dominance  of  the  enhanced 
service  one  (through  a  potential 
leveraging  of  market  power  in 
communications  in  these  markets)  made 
more  stringent  regulation  of  these  firms 
necessary.  While  these  goals  remain 
valid,  structural  separation  is  not  the 
only  means  that  can  be  employed  to 
achieve  them.  Indeed,  no  such  devices 
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have  been  employed  for  carriers  other 
than  AT&T  and  the  BOCs.  and  problems 
do  not  appear  to  have  arisen. 

36.  Thus,  we  believe  it  desirable  to 
reopen  the  issue  of  regulatory  tools,  if 
any,  that  may  be  needed  at  this  time  to 
govern  AT&T,  the  BOCs  and  perhaps 
other  dominant  carriers.  We  do  so 
particularly  since  the  entities  and  the 
markets  involved  have  changed 
significantly  since  1980.  AT&T  and  the 
BOCs  individually  and  together  are  no 
longer  the  Bell  System.  As  a 
consequence  of  the  divestiture,  The  size, 
scope  and  incentives  of  these  firms  have 
changed. 

37.  With  the  increasing  trend  towards 
diversification  by  carriers,  *°  our 
disparate  treatment  of  competitive 
enterprises  that  are  within  the  CPE  or 
enhanced  services  treatment  of 
Computer  II,  and  those  that  are  not,  may 
create  significant  problems.  Our 
regulatory  concerns  are  more  immediate 
in  the  context  of  the  uregulated  CPE  and 
enhanced  service  offemings  than  others. 
CPE  and  enhanced  services  depend 
upon  basic  communications  services, 
and  a  dominant  carrier  may  leverage  its 
market  power  over  such 
communications  services  into  the 
related  markets,  or  deny  its  competitot^ 
the  ability  to  compete  effectively 
through  control  over  the 
communications  capabilities  these 
competitors  depend  upon  for  access  to 
their  markets,  but,  no  subscribers  to 
regulated  service  should  bear  the  costs 
of  competitive  ventures.  This  baseline 
regulatory  concern  does  not  depend 
upon  whether  such  ventures  are,  or  are 
not  related  (as  CPE  and  enchanced 
services  are)  to  the  offerings  addressed 
under  the  Act. 

38.  For  these  and  other  reasons 
discussed  below,  we  are  inviting 
comment  on  the  broader  change  of 
course  outlined  in  this  section  of  the 
notice.  Proposals  in  the  remaining 
sections  of  this  notice  address,  in  a 
focused  manner,  some  of  the  most 
pressing  problems  of  Computer  II,  and 
comment  thereon  may  aid  in 
establishing  a  practical  anchor  for 
commenting  on  the  concepts  of  the 
broader  framework  to  be  addressed  in 
this  section.*'  Thus,  we  strongly 


"ATiT  hai  hat  been  freed  of  the  divertification 
constrainU  of  the  1956  Consent  Decree,  and  is 
increasingly  entering  new  unregulated  businesses. 
The  BOCs  are  being  permitted  to  do  so  under  the 
district  court's  policies  permitting  line-of-butiness 
waivers  (subject  to  an  overall  capitalization 
constraint  of  ten  percent).  Other  dominant  carriers 
have  long  been  diversified. 

•'  For  Example,  we  invite  comment  below  on 
accounting  approaches  to  cost  separation  issues.  An 
issue  in  Section  IV  below  Is  whether  others' 
equipment  should  have,  or  be  required  to  have,  the 
ability  to  achieve  interconnection  efficiencies 


encourage  those  who  file  comments  to 
address  the  relationships  of  both  groups 
of  proposals. 

B.  Issues 

39.  In  the  following  sub-sections,  we 
describe  communications  and  non- 
communications undertakings,  and  our 
proposals. 

1.  Types  of  Offerings 

40.  We  start  by  observing  that  our 
Computer  II,  Competitive  Common 
Carrier,  tariff  and  accounting  policies 
have  addressed  three  categories  of 
offerings  that  are  relevant  to  the 
regulatory  plan  of  the  Communications 
Act.  We  are  not  proposing  to  change 
these  categories,  only  the  treatment  of 
offerings  within  these  categories.**  We 
first  set  forth  these  categories  and 
briefly  describe  the  treatment  presently 
accorded: 

a.  Basic  Communications.  These  are 
offerings  that  are  unquestionably  basic 
communications  under  the  present 
schema,  i.e.,  transport  of  information 
and  electrical  signals  from  one 
subscriber  to  another  unchanged  (or  as 
that  category  might  be  modified  in 
accordance  with  the  proposals  in 
SecUons  lU-VI  below).23 

b.  Ancillary  to  Communications. 
These  are  offerings  that  are  cognizable 
under  the  Act,  but  which  are  not  directly 
regulated  under  Title  n  thereof.** 


comparable  to  those  achieveable  by  carriers  that 
integrate  capabilities  in  their  central  offices.  If 
others  were  able  to  receive  interconnection  to  loops 
and  inter-ofTice  circuits  comparably  efficient  to  that 
of  the  carriers,  this  could  serve  as  a  competitive 
constraint  on  unwarranted  apportionment  of  the 
costs  by  the  carriers,  potentially  making  detailed 
regulation  of  cost  separation  less  Important  than 
otherwise.  The  availability  of  comparably  efficient 
interconnection  would  bear  directly  upon  the  nature 
and  degree  of  regulatory  constraints  to  govern 
ancillary-to-communications  offerings  of  dominant 
carriers. 

*'  However,  the  classification  of  particular 
offerings  as  communications  or  ancillary-to- 
communications  ones  might  change  if  certain 
proposals  in  Sections  UI-VI  of  this  notice  were 
adopted  together  with  the  broader  ones  of  this 
section.  We  specifically  are  holding  open  the 
possibility  of  combining  some  or  all  of  tlie  focused 
proposals  with  the  broader  ones  here. 

"  See,  Final  Decision.  77  FCC2d  at  420;  Satellite 
Business  Systems.  62  FCC2d  997. 1052  (1977),  aff'd 
sub  nom..  United  States  v.  FCC.  652  F.2d  72  (D.C. 
Cir.  1979)  (en  banc)  (discussion  of  transparency): 
Communications  Protocols.  95  FCCZd  564.  585 
(1983). 

»♦  E.g..  Final  Decision,  id.  77  FCC2d  at  432-35  and 
450-57.  In  the  Final  Decision,  we  pre-empted  all 
slate  regulation  of  enhanced  services  and  customer 
premises  equipment  (other  then  certain  transitional 
regulation  of  pre-existing  customer  premises 
equipment  and  enhanced  services  by  entities  then 
regulated),  and  resolved  not  to  regulate  such 
offerings  federally  under  Title  U  of  the  Act.  Since 
we  have  not  otherwise  employed  our  Title  I 
ancillary  jurisdiction  over  enhanced  services  and 
cutomer  premises  equipment,  these  offerings  are 
currently  unregulated  at  the  stata  and  federal  level. 


Examples  include  the  supply  of 
customer  premises  equipment**  and  the 
offering  of  enhanced  services  as 
presently  defined.  The  category  itself  is 
broader,  but  our  Computer  U  decisions 
have  addressed  only  customer  premises 
equipment  and  enhanced  service 
offerings.** 

c.  Non-Communications.  Apart  from 
the  above,  there  are  offerings  that  do  not 
involve  communications,  but  which  if 
made  by  an  entity  otherwise  regulated 
under  the  Act  might  have  some  effect  on 
that  entity's  ability  to  discharge 
statutory  obligations  governing  its 
regulated  offerings. 

2.  Present  Treatment 

41.  Basic  communications  offerings  in 
the  first  category  above  are  subject  to 
Title  II  of  the  Act.  Prior  to  the 
development  of  telecommunications 
competition,  the  various  tariff  and 
certification  (Section  214)  provisions  of 
the  Act  that  subject  offerings  to  routine 
regulatory  review  were  applied  to  all 
carriers,  and  generally  to  all  their 
service  offerings.  Significant  distinctions 
were  not  drawn  among  carriers  that 
were  and  were  not  subject  to 
competitive  pressures  that  could  make 
such  routine  regulatory  review 
unnecessary.** 

42.  Over  the  past  several  years.  ¥fe 
have  refined  this  treatment  in  our 
Competitive  Common  Carrier 
proceedings.**  While  non-dominant 


"  We  use  customer  premises  equipment  only  at 
an  example  of  this  concept.  Other  than  NOTE 
equipment  addressed  in  section  VI  of  this  notice, 
customer-premises  equipment  is  not  at  isaue  in  this 
proceedings. 

**  An  example  of  another  "ancillary*'  offering  that 
has  variously  been  regulated  is  mesaenger  delivcfy 
of  a  traditional  telegram.  Delivery  of  the  teiegraoi 
was  not  itself  communication  by  wire  or  radio.  It 
was  encompassed  under  the  Act  under  the  broad 
definitions  in  sections  3(a)  and  3(b)  addressing  "tlw 
receipt,  forwarding,  and  delivery  of 
communications"  incidental  to  transmission  by  wire 
or  radio.  Although  these  provisions  txxMight  Mtdi 
delivery  under  the  ambit  of  the  Act  if  |ii  ifiiiiil  by 
an  entity  that  already  was  subject  to  the  Act  Ibey 
did  not  establish  jurisdiction  over  entities  engaged 
solely  in  messenger  delivery  business. 

"  Our  accounting  rules,  however,  long 
distinguished  among  classes  of  carriers.  For 
examples,  refer  to  the  following  sectiocu  of  the 
FCC's  rules:  Part  31  (accounting  for  large  telephone 
companies).  Part  33  (acctninting  for  smaller 
telephone  companies).  Part  34  (accountmg  for 
radiotelegraph  carriers),  and  Pari  35  (accounting  for 
wire-telegraph  and  ocean-cable  earners)  Stmilarfy. 
our  periodic  reporting  requirements  long 
distinguished  among  classes  of  carriers,  sec  Rarl  43 
of  the  rules. 

"Notice  of  Inquiry  and  Proposed  Rulemaking  in 
Policy  and  Rules  Concerning  Rates  for  Competitive 
Common  Carrier  Services  and  Facilities 
Authoriiation  Therefor,  77  FCCZd  306  (1979).  First 
Report  and  Order  85  FCC2d  1  (1980):  FuHher  Notice 
of  Proposed  Rulemaking.  64  FCC2d  445  (19m). 
Second  Report  and  Order.  91  FCC2d  SO  (ISSZ). 
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carriers  remain  subject  to  the 
substantive  common  carrier  duties  of 
the  Act  and  its  complaint  processes,  we 
have  resolved  to  regulate  their  offerings 
upon  complaint,  and  not  routinely.  And, 
we  have  made  clear  that  a  very  strong 
prima  facie  showing  must  be  made 
before  we  will  actively  regulate  a  non- 
dominant  entity.  In  contrast,  dominant 
carriers  and  their  offerings  remain 
subject  to  the  full  panolpy  of  regulatory 
procedures  of  Title  II  of  the  Act. 

43.  Enhanced  service  offerings  in  the 
second  category  above  are  unregulated 
at  the  state  and  federal  level. "Most 
such  offerings  are  made  by  non-carriers 
who,  as  subscribers,  obtain  underlying 
transmission  capacity  from  carriers 
under  their  tariffs,  combine  it  with  the 
functional  enhancements  included  in  the 
enhanced  service  definition,  and  offer 
the  combination  to  others  on  an 
unregulated  basis.  This  is  essentially  a 
"resale  structure." 

44.  Three  types  of  "resale"  exist.  First, 
carriers  subject  to  structural  separation 
(i.e..  AT&T  and  the  Bell  OperaUng 
Companies]  may  engage  in  this  type  of 
"resale"  through  a  separate  corporate 
entity  that  itself  is  a  non-carrier,  and 
that  obtains  underlying  transmission 
capacity  (basic  service)  under  tariff  no 
differently  than  an  unaffiliated 
subscriber.  Second,  other  carriers  may 
do  so  themselves,  without  such  a 
separate  corporate  entity,  provided  that 
they  too  obtain  underlying  service  under 
tariff,**  and  that  they  ensure  that  the 
costs  of  providing  their  enhanced 
service(s)  do  not  enter  regulatory 
accounts,  so  that  the  costs  of  providing 
these  services  are  not  improperly  borne 
by  subscribers  to  basic  service.''  And 


Kcon.  denied.  93  FCC2d  54  (1963):  Further  Notice  of 
Proposed  Rulanidking.  47  FR  17308  (1982).  Third 
Report  and  Order.  48  FR  4«7!n  (1983),  Fourth  Report 
and  Order.  95  FCC2d  554  (1983);  Fourth  Further 
Notice  of  Proposed  Rulemaking,  49  FR  11585  (1984), 
Fifth  Report  and  Order.  98  FCC2d  1191  (1984).  The 
Sixth  Report  and  Order  in  that  proceeding.  57  P  »  F 
Rad.Reg.2d  1391 1985).  which  is  not  germane  to  this 
proceeding,  was  reversed  and  remanded  to  the 
Commission  sub  nam..  MCI  Telecomm'ns  Corp.  v. 
FCC.  —  F.2d  — .  No.  85-1030  (DC.  Clr.  July  9. 1985). 

"See.  Computer  II  Further  Reconsideration 
Order.  88  FCC2d.  512,  541-42  and  at  n.  34  (1981). 
afTdsub  nam..  C.C.I.A..  v.  FCC  supra,  n.  4. 893  F.2d 
at  205. 

"•We  so  required  in  the  Final  Decision  in 
Computer  U  and  upon  reconsideration  thereof. 
However,  as  is  discussed  in  Section  UI.C  btiiow, 
there  may  be  conceptual  problems  in  actually 
applying  this  requirement. 

"  See.  e.g..  C.C.I.A.  v.  FCC  supra,  n.  4,  893  F.2d  at 
205:  see  also.  Report  and  Order.  95  FCC2d  1117, 
1126.  ("We  also  recognized  that,  for  some  carriers 
(those  not  subject  to  structural  separation],  another 
way  to  protect  ratepayers  from  overpricing  was  to 
require  that  competitive  costs  and  revenues  be 
placed  in  separate  books  of  account  from  those 
associaied  with  regulated  services.") 


third,  carriers  may  offer  enhanced 
services  through  a  separate  corporate 
entity  that  is  a  non-carrier,  although  not 
required  under  our  rules  to  do  so.'* 

45.  Enhanced  service  offerings  that 
are  made  by  a  carrier's  separate  affiliate 
(whether  the  affiliate  is  employed  by 
choice,  or  is  required)  are  unregulated  in 
their  entirety.  What  remains  subject  to 
regulation  is  the  underlying  transmission 
offering  of  the  carrier  upon  which  the 
enhanced  service  is  engrafted.  Also, 
various  safeguards  have  been  employed 
to  ensure  that  the  underlying  regulated 
service  offering  is  not  adversely  affected 
by  dealings  between  the  affiliate  and 
the  organization  providing  basic  service 
(e.g.,  the  requirement  that  underlying 
service  be  received  imder  tariff,  the 
requirement  that  the  costs  of  providing 
enhanced  services  not  be  sustained  by 
subscribers  to  basic  service,  certain 
information  disclosure  requirements 
governing  all  carriers,  and  the  structural 
separation  and  more  focused 
information  disclosure  requirements  that 
now  govern  AT&T  and  the  Bell 
Operating  Companies). 

46.  The  regulation  of  enhanced  service 
offerings  made  by  a  carrier  that  is  not 
subject  to  structural  separation, 
however,  has  been  inconsistent.  It  is 
clear  that  an  end-to-end  enhanced 
service  may  not  be  tariffed,  and  that  it  is 
to  be  offered  on  an  unregulated  basis. 
By  definition,  however,  an  enhanced 
service  involves  the  use  of  underlying 
basic  service.  We  stated  on 
reconsideration  of  the  Final  Decision 
that: 

This  proceeding  does  not  remove  a 
carrier's  obligation  to  provide  basic  services, 
nor  does  this  proceeding  alter  existing 
policies  and  rules  under  which  carriers  are 
certificated,  or  transmission  facilities  are 
owned  or  constructed. 

84  FCC  2d  at  75,  n.  19.  Where  the 
underlying  service  is  basic  it  was 
intended  to  be  treated  as  basic  under 
our  non-Computer  II  general  regulatory 
policies  governing  the  regulation  of 
communications  offerings.  However,  we 
have  permitted  resellers  who  have 
engrafted  a  combination  of  end-to-end 
"basic"  and  end-to-end  enhanced 
services  on  underlying  facilities 
provided  by  others  to  treat  the  entirety 
of  the  resale  offering  as  unregulated  (Uie 
"contamination"  approach  adverted  to 
earlier).  In  these  cases,  there  may  be 
two  "basic"  services  involved,  the 
underlying  ones  the  resellers  obtain 
from  others  and  the  "basic"  sub- 


elements  of  their  own  services.  On  the 
other  hand,  in  the  context  of  the 
asynchronou8/8.25  waivers,  we  denied 
this  option  to  the  petitioning  BOCs.  U 
there  were  functional  integration  of 
basic  and  enhanced  services,  which  is 
permissible  for  carriers  not  subject  to 
structural  separation,  it  is  not  clear 
which  approach  would  apply."  ** 

47.  Offerings  in  the  third  category 
above,  the  non-communications  one,  are 
not  themselves  regulated.  They  are  not 
within  the  subject  matter  jurisdiction 
conferred  by  the  Communications  Act.  If 
an  entity  other  than  a  communications 
common  carrier  engages  in  them,  we 
have  no  jurisdiction  to  address  such 
activity.  If  a  common  carrier  otherwise 
subject  to  our  jurisdiction  engages  in 
them,  we  still  do  not  regulate  such 
activity,  but  we  may  have  an  interest  in 
how  the  regulated  enterprise  is  affected 
by  such  activity  **  to  the  extent  that  we 
have  a  regulatory  interest  in  the 
communications  offerings  of  the  entity.** 


"They  may  choose  to  do  so  for  business  reasons; 
state  regulators  may  require  them  to  do  so:  and.  in 
the  case  of  GTE,  an  antitrust  decree  has  required 
structural  separation  of  its  enhanced  services  twm 
exchange  telephone  operations. 


"  Alternatively,  it  could  be  argued  that  since 
these  carriers  may  provide  enhanced  services  only 
as  presently  defined,  a  definition  that  states  that 
such  services  are  "offered  over  common  carrier 
transmission  facilities,"  and  since  they  must  obtain 
the  use  of  such  facilities  by  tariff.  77  FCC2d  at  475 
and  84  FCC2d  at  75,  n.  19,  such  integration  is 
impermissible  unless  basic  service  continues  to  be 
offered  by  tariff. 

"These  disparate  policies  (i.e.,  a  "contamination" 
one  for  entities  lacking  market  power  and  a  non- 
"contamination"  one  for  dominant  carriers  such  as 
AT&T  and  the  BOCs)  have  made  sense  as  a  policy 
matter,  but  since  we  have  not  articulated  a  basis  for 
treating  the  two  groups  differently  some  confusion 
may  have  been  created.  Deregulation  of  entities  that 
do  not  have  underlying  facilities  and  that  obtain 
transmission  capacity  from  others  pursuant  to  their 
tariffs  is  sensible:  no  policy  goal  is  served  by 
regulating  any  aspect  of  these  entities'  offerings. 
Conversely,  the  offerings  of  dominant  carriers  are 
often  monopoly  or  near-monopoly  ones.  Such 
offerings  are  needed  and  used  by  competitors  and 
can  be  manipulated  anticompetitively.  Ensuring  that 
such  offerings  continue  to  be  made  subject  to  the 
common  carrier  duties  of  reasonableness  and 
avoidance  of  unreasonable  discrimination  serves 
important  policy  goals.  We  propose  below  to 
develop  policies  that  apply  such  a  dominant/non- 
dominant  entity  split 

"  For  example,  we  have  an  interest  in  the  case  of 
dominant  carriers,  in  ensuring  that  subscribers  do 
not  sustain  the  costs  of  a  non-communications 
enterprise  and  thereby  pay  unjust  or  unreasonable 
rates  for  basic  service.  This  interest  has  long  been 
reflected  in  accounting  procedures  that  seek  to 
ensure  that  non-communications  investments  and 
expenses  are  accounted  for  "below  the  line",  i.e.,  in 
accounts  that  are  not  utilized  in  the  development  of 
rates.  Alternative  structural  approaches  for 
addressing  this  problem  were  employed  in 
Computer  I  and  Computer  U,  but  they  were  focused 
on  the  services  within  the  second  category  above 
(those  cognizable  under  the  Act)  and  not 
generalized  to  other  unregulated  undertakings  of 
carriers. 

"Under  our  Competitive  Common  Carrier 
decisions,  we  have  forebome  from  actively 
regulating  many  non-dominant  carriers.  As  a 
practical  matters,  therefore,  if  there  is  no  rationale 

Continued 
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48.  In  the  next  sub-section,  we 
propose  to  alter  the  treatment  services 
in  these  three  categories  by  dispensing 
with  artificial  structural  separation 
constraints  (for  those  new  subject 
thereto),  and  by  integrating  our 
approaches  to  firms  and  markets  that 
are  partijally  competitive  and  partially 
not-  Regulation  was  never  intended  to 
impede  the  development  of  competition. 
Rather,  it  is  a  surrogate  for  effective 
competition.  Where  effective 
competition  is  present,  or  where 
participants  in  a  market  actually  act 
competitively  because  of  the  threat  of 
entry,  the  regulatory  surrogate  for 
competition  is  imnecessary  and  often 
can  be  counter-productive.  We  first 
address  our  proposed  treatment  of  each 
of  the  three  service  categories  that  we 
identified  above,  and  then  frame 
specific  issues  upon  which  we  seek     - 
comment. 

3.  Proposed  Regulatory  Framework 

49.  Basic  Communications  Services. 
The  first  category  above  is  that  of 
traditional  communications  service.  We 
propose  no  alteration  of  our  current 
policies  governing  such  services.  They 
are  offered  subject  to  Title  II  of  the 
Communications  Act.  and  under 
developed  policy  our  actual  regulation 
thereof  depends  upon  whether  the 
carrier  involved  is  dominant  or  non- 
dominant.  If  the  vendor  is  non- 
dominant,  we  have  forebome  from 
applying  many  of  the  routine  regulatory 
requirements  of  the  Act.  If  the  vendor  is 
dominant,  we  have  sought  to  improve 
the  application  of  traditional  regulatory 
requirements  to  reflect  the  degree  of 
competitive  pressure  that  a  given  vendor 
and  service  is  subject  to. 

50.  Service  Ancillary  to 
Communications.  We  propose  changes 
in  the  treatment  of  enhanced  service 
offerings.  We  are  seeking  a  result  that 
properly  acknowledges  competitive 
pressures  and  the  public  interest  goals 
of  the  statute.  Although  we  are  seeking 
comment  elsewhere  in  this  notice  on 
whether  the  current  definition  of 
"enhanced  services"  should  be  changed, 
our  discussion  does  not  depend  on  the 
exact  language  of  the  rule.  For  purposes 
of  this  discussion  it  can  be  assumed  that 
the  existing  definition  remains  largely 
unchanged,  but  that  the  language 
"Enhanced  Services  are  not  regulated 
under  Title  II  of  the  Act"  will  be 
modified  in  accordance  with  the 
proposals  that  follow. 


51.  First,  although  we  propose  to 
subject  non-competitive  offerings  of  this 
nature  directly  to  regulation,  we  propose 
that  no  entity  be  classified  as  a  "carrier" 
solely  because  it  is  providing  an 
ancillary  service.  It  will  be  a  "carrier" 
only  if  it  provides  other  offerings  that 
are  basic  communications.  We  have 
ancillary  jurisdiction  over  such  offerings 
only  if  there  is  a  jurisdictional  service  to 
which  such  an  offering  is  "ancillary." 
Thus,  if  a  non-carrier  provides  an 
ancillary  service,  it  will  remain 
unregulated." 

52.  Second,  even  if  a  service  in  this 
category  is  to  be  provided  by  a  carrier, 
we  would  propose,  as  an  exercise  of  the 
discretion  exercised  in  Computer  II," 
and  confirmed  in  the  course  of  appellate 
review  of  our  Computer  II  decisions,*' 
not  to  subject  it  to  regulation  if  the 
carrier  is  non-dominant. 

53.  And  third,  we  propose  that  an 
ancillary  offering  by  a  dominant  carrier 
be  examined  to  determine  whether  the 
offering  has  economic  characteristics 
that  tend  towards  competition  (i.e., 
limited  economies  of  scale  and/or 
scope)  so  that  there  can  be  expected  to 
be  multiple  vendors  of  the  service).  If 
the  answer  to  this  question  is  "no,"  we 
would  propose  to  regulate  the  offering 
directly  under  Title  II  if  it  is  to  be 
provided  by  a  dominant  common  carrier 
(see  the  previous  two  paragraphs).** 

54.  Conversely,  if  the  answer  to  this 
question  is  "yes",  the  treatment  of  the 
offering  should  depend  upon  whether 
the  carrier  has  control  over  the 
"bottlenecks"  needed  by  its  competitors 
to  compete.  If  it  does  not,  regulation  of 
its  offering  of  enhanced  services  should 
be  no  different  than  regulation  of  its 
non-communications  services,  i.e.,  not  to 
regulate  the  provision  of  enhanced 
services  themselves,  but  only  to  protect 
subscribers  to  monopoly  or  near- 


for  actively  regulating  these  entities" 
communications  offerings,  there  is  no  logical  reason 
to  consider  the  impact  on  these  offerings  of  other 
non-communications  activities  of  such  entities. 


"We  seek  comment,  however,  on  any  difficulty 
that  may  be  encountered  in  determining  whether  or 
not  a  firm  is  a  "carrier"  in  this  context. 

'*E.g..  77  FCC2d  433.  n.  44.  Under  our  present 
Computer  II  rules  and  policies,  we  have  exercised 
this  discretion  to  conform  to  the  general  policy  that 
enhanced  services  are  not  regulated  under  Title  II  of 
the  Act.  Yet.  we  have  consistently  viewed  the 
alternative,  of  actually  regulating  an  enhanced 
service  offering  by  a  common  carrier,  as  permissible 
to  achieve  the  public  interest  goals  of  the  .^ct.  See. 
e.g..  Reconsideration  Order.  84  FCC2d  at  92-96.  We 
are  proposing  below  to  subject  some  non- 
competitive enhanced  sei^ices  to  regulation;  the 
purpose  of  this  paragraph  is  to  declare,  before 
describing  these,  that  only  offerings  by  dominant 
carriers  may  be  eligible  for  such  treatment,  and  not 
those  of  non-dominant  carriers. 

"C.C.I.A.  V.  FCC,  supra,  n.  4,  893  F.2d  at  210. 

"Under  our  present  Computer  II  policies,  even  if 
the  answer  were  "no,"  absent  waiver  the  offering 
would  still  be  unregulated:  the  change  we  are 
proposing  here  would  be  to  subject  the  offering  to  a 
regulatory  surrogate  for  competition  if  there  will  be 
no  competition. 


monopoly  services  frpm  adverse  effects 
such  as  cost-shifting.  This  is  discussed 
in  connection  with  the  "non- 
communications" services,  below.  If  the 
dominant  carrier  has  control  over  such 
"bottlenecks",  protection  may  be 
required  for  three  forms  of  potentially 
anticompetitive  conduct  and  we  seek 
comment  on  the  possible  extent  of  such 
problems  and  on  measures  that  may  be 
effective  in  dealing  with  them: 

a.  There  is  the  potential  that 
bottleneck  facihties  and  services  may  be 
made  available  in  a  preferred  fashion  by 
the  dominant  carrier  for  its  own 
ancillary  service  offerings.*'  This  could 
take  the  form  of  delays  and  other 
impediments  to  access,  or  could  take  the 
form  of  preferential  pricing.  We  seek 
specific  comment  on  the  following 
issues: 

(i)  How  should  we  determine  when  a 
facility  constitutes  a  bottleneck  and 
distinguish  bottleneck  facilities  from 
cases  where  there  are  similar,  but  not 
necessarily  identical,  alternatives 
available  in  a  given  geographic  area? 
What  alternative  means  of 
communication  should  be  considered  in 
determining  whether  a  facihty  is  a 
bottleneck  in  this  context? 

(ii)  What  existing  general  and/or  line 
of  business  accounting  procedu.res  can 
ensure  that  the  terms  on  which  apparent 
bottleneck  facilities  are  offered  are  the 
same  to  all  users? 

(iii)  Would  a  formula  approach 
comparable  to  that  contained  in  the 
Iowa  State  Commerce  Commission's 
Joint  Plan  for  Deregulation.  Docket 
RPU-84-8,  April  1, 1985,  be  useful  in  this 
and  similar  situations?  ** 

b.  There  is  also  the  potential  that  a 
dominant  carrier  could  plan  for  the 
provision  of  ancillary  services  well  in 
advance  of  others  because  of  advance 
knowledge  of  improvements  and 
modifications  to  the  basic 
communications  facihties  and  services.** 


"  In  the  asynchronous/X.25  waiver  petitions,  iur 
example,  a  number  of  the  petitioners  bad  prr>pot*^ 
to  take  inter-ofTice  channels  at  net  bnoii  pnces  that 
were  significantly  lower  than  the  tanfled  rate*  (heir 
competitors  must  pay.  We  precluded  t.Hi<>  extreme 
preference  by  specific  condition.  However.  less 
extreme  cases  could  occur.  For  example  aervice 
installation  intervals  could  differ,  as  could  circait 
quality. 

"  A  copy  of  this  document  has  been  asaociated 
with  the  docket  file  of  this  proceeding. 

"We  have  addressed  this  through  a  requiremeni 
that  such  planning  be  disclosed  publicly.  Campater 
and  Business  Equipment  Manufacturers 
Association.  93  FCC  2d  1226  (1963).  It  has  also  been 
an  imporiant  component  of  the  antitrust  decrees 
governing  the  Bell  Operating  Companies  and  GTE. 
See,  United  States  v.  Am.  Tel  and  Tel  Co..  SS2  F 
Supp.  131.  227  (Sections  II.B.1-4  of  the  Modificaboa 
of  Final  Judgment)  and  United  States  v  CTECofp- 
1983-2  Trade  Cas.  fsassa  at  5».m2-13  (SectiaM 
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c.  There  is  the  possibility  that  a 
dominant  carrier  could  use  its  unique 
knowledge  of  the  nature  of  its  monopoly 
(or  near-monopoly)  customers'   . 
communications  needs  to  enhance  its 
ability  to  market  competitive  services  to 
them.**  (Comment  is  invited  on  issues  b. 
and  c.  below.) 

55.  Our  Computer  U  rules  and  policies 
have  addressed  each  of  these  concerns. 
A  carrier  not  subject  to  structural 
separation  may  not  enter  the  costs  of  its 
enhanced  services  in  regulatory 
accounts  and  is  required  to  offer 
underlying  basic  services  by  tariff.**  Our 
structural  separation  procedures  have 
combined  these  general  requirements 
with  specific  obligations  not  to 
discriminate  in  the  provision  of 
"bottleneck"  services,  requirements  that 
certain  costs  be  sustained  separately, 
and  restrictions  on  the  flow  of  planning 
and  customer  information. 

56.  Non-communications  offerings. 
The  final  category  is  the  clearly 
unregulated  one.  These  o^erings  are  not 
communications,  and  are  not  within  the 
subject  matter  jurisdiction  of  the  Act 
We  do  not  regulate  them,  and  do  not 
propose  to  do  so  here. 

57.  Nonetheless,  the  Communications 
Act  expresses  a  pubhc  interest  in  the 
availability  of  service  and  in  the 
reasonableness  of  rates.  Both  of  these 
interests  could  be  adversely  affected  by 
non-communications  enterprises  of  a 
common  carrier.  For  example,  a  carrier 
might  deplete  all  of  its  available  capital 
pursuing  non-commimications  ventures, 
and  adversely  affect  its  ability  to  raise 
capital  for  continued  growth  of  the 
regulated  service.  Communications 
service  could  be  adversely  affected,  or 
its  price  could  rise  unnecessarily.  Or, 
costs  associated  with  the  non- 
communications ventures  might  be 
improperly  borne  by  subscribers  to 
regulated  services  (so-called  "cost 
shifting"). 

58.  Computer  11  required  that  transfers 
of  capital  to  the  separate  affiliates  of 
AT4T  and  the  Bell  Operating 
Companies  be  approved  in  advance. 
This  technique  was  limited  solely  to 


IV AJ  and  V  B.1-3).  entered.  603  F.  Supp.  730 
(DXt.C.  1964). 

"Non-carrier  providera  of  ancillary  services  have 
•rgued.  with  vahdity,  that  a  monopoly  service 
provider  knows  a  considerable  amount  about  its 
customers  because  they  must  obtain  service  from  It. 
Thus,  a  dominant  telephone  company  can  readily 
Identify  "hot  prospects"  for  a  competitive  enhanced 
service  (or  customer  premises  equipment)  from 
telephone  billing  records.  Others  cannot  do  so. 
Others  normally  cannot  access  such  records  and 
must  identify,  and  sustain  the  coats  of  Identifying, 
sales  prospect^  themselves. 

'^E.g..  Final  DecUion.  77  FCC  2d  at  475; 
Reconsideration  Decision,  84  FCC  2d  at  73-7S  end  at 
75.0  lA 


these  firms  and  it  addressed  transfer  of 
capital  solely  to  enhanced  service  and 
customer  premises  equipment  ventures. 
AT&T  and  the  Bell  Operating 
Companies  are  pursuing  a  variety  of 
non-commimications  ventures  currently, 
and  if  approval  of  capitalization  has 
validity  for  some  unregarded  ventures,  it 
seemingly  has  validity  for  others. 

59.  We  have  no  desire  to  embark  upon 
a  new  frontier  of  regulation  of  the 
investments  of  common  carriers  in  non- 
communications enterprises.  Yet,  at 
some  point  this  type  of  concern  could 
become  important** 

60.  The  alternative  concern,  that  of 
potential  cost-shifting,  is  more 
immediately  relevant  to  the  regulatory 
plan  of  the  Act  Carrier's  rates  are 
required  to  be  just  and  reasonable.  We 
have  long  interpreted  this  requirement 
as  synonomous  with  their  covering  the 
relevant  costs  of  providing 
communications  service,  and  not  other 
costs.  It  is  in  the  cost  area  that  some  of 
the  most  difficult  problems  addressed  in 
the  first  and  second  Computer  Inquiries 
arose.  While  these  concerns  were 
narrowly  addressed  in  the  context  of  the 
unregulated  "data  processing" 
(Computer  I)  and  "enhanced  services" 
and  "customer  premises  equipment" 
(Computer  II)  offerings  of  these 
inquiries,  they  are  more  general,  and 
arise  whenever  a  carrier  engages  in  non- 
communications enterprise. 

61.  In  the  first  Computer  Inquiry,  we 
imposed  a  requirement  that  unregulated 
"data  processing"  services  by  carriers 
be  offered  through  a  separate  subsidiary 
dealing  "at  arm's  length"  with  the 
parent/carrier.*' This  was  a  device  that 
was  intended  to  achieve  the  goal  of 
ensuring  that  the  costs  of  such  activities 
would  not  enter  revenue  requirements 
underlying  such  carriers'  rates  for 
communications  services.  In  the  Second 
Computer  Inquiry  we  maintained  the 
goal  that  such  costs  not  enter  regulatory 
revenue  requirements  (for  all  carriers), 
and  adopted  structural  devices  for 
ensuring  this  only  for  AT&T  and  the  Bell 
Operating  Companies.  These  latter 
carriers  are  required  to  perform  many 
functions  in  their  competitive  affiliates 
separately,  with  no  commingling  of  costs 
of  such  functions  with  regulatory  costs. 

62.  The  most  difficult  cost  issues  have 
surrounded  the  treatment  of  joint  and 


common  costs  (i.e.,  costs  that  can  be 
incurred  to  support  both  a 
communications  and  non- 
communications service  or  product).** 
Structural  separation  responds  to  these 
issues  by  limiting  the  opportunities  for 
incurring  such  costs.  If  personnel  and 
equipment  are  required  to  be  separate 
for  communications  and  unregulated 
offerings,  as  they  were  both  computer 
inquiries,  these  costs  are  incurred 
separately,  not  jointly  or  in  common. 
While  this  has  been  a  relatively  "clean" 
regulatory  result,  it  has  not  been  an 
efficient  one.  The  sum  of  separately 
incurred  costs  of  this  natiu«  often  (if  not 
usually)  is  higher  than  the  total  cost  that 
would  result  if  they  were  incurred 
jointly  or  in  common.  The  public  pays 
the  difference,  a  difference  that  might 
not  be  there  absent  structural 
separation. 

63. We  recognize  that  cost-shifting  is 
possible.  It  is  more  of  a  concern  in  the 
case  of  the  ancillary-to-communications 
services,  that  are  intimately  related  to 
communications  offerings,  than  true 
non-communications  offerings  where  a 
strong  commonality  of  plant  and 
personnel  may  not  be  present** 


"We  invite  comment  below  on  whether  a  non- 
burdensome  approach  predicated  upon  some 
percentage  of  overall  investment  might  be  employed 
to  trigger  a  reporting  or  approal  requirement. 

"This  requirment  was  imposed  on  all  conunon 
carriers  other  than  AT&T  and  the  Bell  System.  The 
latter  were  excluded  since  it  was  thought  that  the 
then-effective  1956  Consent  Decree  restricted  AT&T 
and  the  Bell  Operating  Companies  from  providing 
"data  processing"  services. 


**  Examples  of  this  might  l>e  personnel,  who 
absent  structural  separation  could  perform  tasks  for 
both  enterprises,  equipment,  and  overhead 
associated  with  the  foregoing.  In  our  asynchronous/ 
.25  waiver  decision,  we  addressed  apportionment  of 
investment  in  packet  asemblers  and  disassemblers 
that  could  be  used  both  as  switching  devices  (for 
basic  X.25/X.2S  service,  and  as  protocol  conversion 
devices  (an  enhanced  service).  By  condition,  we 
have  required  the  pebtioners  to  propose  reasonable 
apportionment  techniques  that  will  be  employed  to 
achieve  the  goal  of  removing  the  relevant 
investment  in  the  protocol  conversion  capabilities 
from  revenue  requirements  for  basic  service,  and 
we  proposed  two  techniques  that  might  be 
employed.  Furthermore,  we  required  that  the 
regulated  enterprise  be  reimbursed  for  the  use  of 
telephone  company  personnel  to  install  and 
maintain  the  equipment. 

"Moreover,  this  problem  is  not  limited  to 
provision  of  non-communications  services  by  a 
communications  common  carrier.  It  arises  whenever 
a  carrier  makes  some  offerings  that  are  subject  to 
effective  competition  and  others  that  are  not.  Our 
Computer  II  policies  have  addressed  it  only  in  the 
context  of  provision  of  uivegulated  customer 
premises  equipment  and  enhanced  services.  But,  It 
also  arises  in  the  context  of  providing 
communications  services  themselves.  Examples  of 
this  might  include:  provision  of  centrex  services, 
which  traditionally  have  been  regulated  no 
differently  than  monopoly  or  near-monopoly 
exchange  services,  but  which  are  competitive  with 
private  branch  exchanges  (supplied  competitively 
free  of  regulation);  provision  of  mobile  radio 
services  by  exchange  carriers:  and  provision  of 
competitive  satellite  communications  services  by  a 
dominant  interexchange  carrier.  In  each  of  these 
examples,  there  is  competition  by  other  service 
providers  with  a  communications  offering  by  a 
dominant  carrier,  and  the  same  cost-shifting 
opportunities  and  incentives  that  apply  to  the 
offerings  addressed  in  Computer  II  would  similarly 
apply.  An  important  goal  of  this  proceeding  is  to 

CootinuMi 
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Nevertheless,  we  believe  that  the 
present  approach  should  be  reexamined 
broadly,  in  view  of  its  obvious 
inefficiency.  We  propose  generally  that 
accounting  approaches  be  substituted 
for  structural  separation  ones,  and  in  the 
next  sub-section  we  solicit  speciflc 
comment  on  how  this  might  be 
achieved." 

4.  Additional  Issues 

64.  The  preceding  discussion  has 
presented  policies  that  havf»  been 
evolving  for  some  time.  WhJe  we  seek 
comment  on  certain  changes  we  are 
proposing,  we  do  not  seek  to  reopen 
decisions  already  made.  For  example, 
our  Competitive  Common  Carrier 
policies  establishing  forbearance  for 
non-dominant  providers  of  service  are 
not  at  issue  in  this  proceeding.  Similarly, 
our  existing  Computer  II  waiver  policies 
are  not  at  issue  herein;  they  will 
continue  unabated  during  the  pendency 
of  this  proceeding,  and  may  well 
continue  thereafter. 

65.  In  a  number  of  the  following 
issues,  we  are  seeking  comment  on  the 
treatment  to  be  accorded  "dominant 
carriers"  as  that  classification  has 
evolved  during  the  course  of  our 
Competitive  Common  Carrier 
proceedings.  It  may  be  unnecessary  or 
undesirable  to  apply  all  of  our  proposals 
equally  to  all  dominant  carriers,  a 
classiflcation  that  now  includes 
telephone  companies  ranging  in  size 
from  the  smallest  Independent 
companies  to  the  largest  Bell  and 
Independent  companies  and  AT&T. 
Thus,  we  seek  comment  generally  on 
whether  distinctions  should  be  drawn  in 
the  treatment  of  different  carriers,  or 
groups  of  carriers,  that  are  within  the 
dominant  category. 

66.  We  propose  first  to  utilize  our 
ancillary  jurisdiction  over  the  "ancillary 
to  communications"  services  if  such 
services  are  provided  by  a  dominant 
carrier,  and  if  such  services  are  not 
subject  to  effective  competition.*'  We 


develop  tool*  for  addressing  the  competitive  cost- 
shifting  problems  regardless  of  whether  the  activity 
involved  is  communications,  ancillary-to- 
communications,  or  non-communications. 

"Application  of  such  accounting  approaches  to 
non-communications  activities  in  addition  to 
anciUary-to-communications  ones  should  create  no 
additional  burden.  The  cost  separation  issue  is 
generic,  and  approaches  addressing  the  one  should 
address  the  other  too. 

•'  Although  many  offerings  by  carriers  that  would 
fall  in  this  classification  were  regulated  under  Title 
U  of  the  Act  prior  to  the  adoption  of  our  Computer  11 
rules  and  decisions,  we  have  generally  not 
exercised  this  jurisdiction  since  then.  Rather,  we 
have  normally  required  enhanced  service  offerings 
to  be  removed  from  tariffs,  and  in  two  instances 
where  we  waived  structural  separatioin  we 
nevertheless  required  the  activity  to  be  taken 
"below  the  Una"  (t.e.,  outside  of  regulatory  accounts 


would  propose  that  offerings  in  this 
category  be  made  on  a  regulated  basis, 
pursuant  to  relevant  regulatory  policies 
then  governing  the  offering  carrier  at  the 
state  and  federal  level.  Since  such 
offerings  would  be  treated  no  differently 
than  basic  communications  service,  and 
since  such  offerings  would  not  be 
competitive,  no  special  conditions  or 
constraints  would  apply  to  them. 
However,  if  competition  later  develops 
we  would  consider  revising  the 
treatment  of  the  offering  to  conform  to 
the  treatment  of  competitive  ones. 

67.  We  invite  comment  on  the 
following  issues  related  to 
implementation  of  such  an  approach. 

a.  How  is  "competitive"  to  be  defined 
in  this  context,  and  how  is  any  such 
definition  to  be  applied?  We  believe  it 
desirable  to  establish  the  criteria  that 
will  govern  such  determinations  by 
general  rule.  We  invite  comment  on  the 
nature  and  wording  of  such  a  rule. 

b.  What  requirements,  if  any,  should 
be  established  to  ensure  that  the 
treatment  of  such  offerings  as  part  of  the 
regulated  offerings  does  not  inhibit  entry 
and  effective  competition  thereafter? 

c.  If  an  offering  is  initially  classified 
as  non-competitive  and  treated  as 
proposed,  at  what  point  should  its 
classification  and  treatment  be 
changed?  What  criteria  should  be 
established  for  transition  toward 
treatment  of  a  non-competitive  offering 
to  a  competitive  one?  What  transitional 
safeguards,  if  any,  should  be  established 
to  promote  such  transaction? 

68.  Our  second  proposal  is  to  alter  the 
treatment  of  competitive  "ancillary  to 
communications"  offerings  and  non- 
communications enterprises  engaged  in 
by  dominant  carriers.  We  have  a  strong 
interest  in  ensuring  that  subscribers  to 
their  monopoly  and  near-monopoly 
services  not  bear  costs  of  competitive 
enterprises,  or  suffer  other  adverse 
effects  from  their  engaging  in  them.  We 
also  are  concerned  that  their 
competition  in  these  fields  is  effective, 
vigorous  and  fair.*' In  Computer  II,  we 


and  revenue  requirements):  (1)  Time  ind  weather 
announcement  services;  and  (2)  asynchronous/X.2S 
protocol  conversion.  Conversely,  in  one 
circumstance.  X.25/  X.75  protocol  conversion,  we 
recognized  the  otherwise-enhanced  protocol 
conversion  as  properly  part  of  basic  service,  and 
conditioned  grant  of  authority  to  perform  such 
conversion  on  an  unseparated  basis  on  the 
effectiveness  of  exchange  access  tariffs  offering  this 
capability  (on  a  regulated  basis). 

"To  be  sure,  given  the  subject  matter  jurisdiction 
of  the  Act,  our  concern  is  more  direct  in  the  context 
of  the  "Ancillary  to  communications"  offerings  over 
which  we  have  jurisdiction  than  non- 
communications enterprises,  over  which  we  do  not 
have  jurisdiction,  end  we  have  taken  careful  note  of 
this  distinction  in  formulating  our  proposals  herein. 


addressed  these  concerns  through  the 
goals  (governing  all  carriers)  and 
structural  devices  (governing  AT&l  and 
the  BOCs]  previously  identified. 
Although  we  do  not  see  any  need  to 
revisit  the  goals,  we  solicit  comment 
herein  on  whether  they  should  be 
altered.  More  to  the  point  of  this  section, 
we  are  reopening  the  matter  of  the 
devices  to  be  employed. 

60.  The  following  issue*  are  currently 
addressed,  in  the  case  of  AT4T  and  the 
BOCs,  by  our  structural  separation 
requirements.  While  we  are  proposing  to 
dispense  with  structural  separation,  the 
goals  of  Computer  II  need  to  be 
addressed  alternatively.  In  this  regard, 
we  request  comment  on  the  following: 

a.  Capitalization  issues.  What  if  any. 
periodic  or  special  reporting 
requirements  should  be  established  to 
govern  some  or  all  investments  by 
dominant  carriers  in:  (1)  Competitive 
"ancillary  to  communications" 
activities;  and  (2)  non-communications 
activities.  Should  levels  of  capital 
transfer  be  established  beyond  which 
approval  should  be  required,  to  ensure 
that  a  dominant  carrier's  service  does 
not,  or  will  not,  suffer  adverse  effects? 
Should  the  foregoing  be  applied  to  all 
dominant  carriers,  or  only  to  some? 
What  distinctions,  if  any,  should  be 
established? 

b.  Cost  separation  issues.  What  cost- 
shifting  problems,  if  any,  have  arisen 
under  Computer  D  in  the  context  of  the 
many  carriers  tht  are  not  subject  to 
structural  separation,  and  that  have 
been  subject  only  to  the  requirement 
that  the  costs  of  providing  enhanced 
services  and  customer  premises 
equipment  not  enter  regulatory 
accounts?  What  procedures  have  these 
carriers  employed  to  discharge  this 
obligation?  Should  similar  procedures  be 
employed  by  those  carriers  now  subject 
to  structural  separation,  in  lieu  of 
structural  separation?  What  alternative 
special  reporting  or  other  procedures 
should  be  employed  by  some  or  all 
dominant  carriers  to  ensure  that  the 
investments,  expenses  and  revenues 
associated  with  the  provision  of 
"ancillary  to  communications"  and  non- 
communications services  do  not  enter 
regulatory  accounts  (and  are  not  borne 
by  subscribers  to  monopoly  and  near- 
monopoly  services)?**-  ** 


"In  the  Fifth  Report  and  Order  in  CC  Docket  Na 
81-893,  49  FR  46378  (Nov.  2B.  1964).  the  CanmiMioa 
revised  Part  31  of  the  FCCs  rules  to  esUblish 
provisions  to  account  for  carriers'  nonregulated 
activities  in  separate  books  of  accounts.  However, 
the  establishment  of  procedure*  for  allocating  joiiit 
and  common  costs  between  regulated  and 
nonregulated  activitiM  was  deferred  to  a  future 
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c.  Technical  information  issues.  In  our 
Computer  and  Business  Equipment 
Manufacturers  Association  order,  93 
FCC2d  1226  (1983),  we  noted  that  all 
telephone  companies  are  obliged  to  give 
advance  public  notice  of  changes  in 
telephone  network  interface 
specifications  under  §  68.110(b)  of  our 
rules,  and  we  clarified  the  special 
disclosure  obligations  of  carriers  subject 
to  structural  separation.**  Since  much  of 
the  information  involved  would  be 
transferred  to  the  structurally  separated 
affiliates,  we  generally  require  public 
disclosure  when  the  information  was 
disclosed  to  these  affiliates.**  However, 
we  also  addressed  three  cases  of 
information  flow  where  information  was 
not  specifically  disclosed  to  the  affiliate: 
(1)  Use  by  unseparated  research, 
development  and  manufacturing 
operations  on  behalf  of  a  future 
competitive  offering  (to  be  made  by  the 
affiliate  then);*^  (2)  use  in  connection 
with  research  and  development  jointly 
sponsored  by  separated  and 
unseparated  operations,  and  (3) 
development  by  the  carriers  of  a  new 
service  or  capability  at  the  request  of 
the  separated  operations  (just  as 
carriers  do  at  the  request  of  other 
customers).  We  believe  the  approaches 
of  that  order  to  these  non-structurally 
separated  cases  could  be  apphed  if 
structural  separation  were  minimized  or 


proceeding.  We  expect,  before  the  enj  of  thic  year, 
to  issue  a  notice  of  proposed  rulemaking  proposing 
detailed  acconnting  rules  for  such  allocation.  In  this 
proceeding,  we  shall  accept  comment  oo  the  overall 
objectives  of  such  aiiocatioo.  not  the  detailed 
accounting  treatment  thereof.  Comments  related  to 
the  more  specific  issues  of  the  upcoming  proceeding 
will  be  Included  in  the  record  thereof. 

"As  stated  earlier,  we  also  seek  comment  on:  (i) 
What  existing  general  and/or  line  of  business 
Accounting  procedures  can  be  employed  to  address 
the  cost  separation  issues?  (li)  What  changes  in  the 
framework  or  principles  of  the  Uniform  System  of 
Accounts  would  be  necesary  m  this  context?  (iii) 
Would  a  formula  approach  comparable  to  that 
contained  in  the  Iowa  Commerce  Commission's 
Joint  Plan  for  Deregulation.  Docket  RPU-a4-8,  April 
1.  IMS,  l>e  useful  in  this  and  similar  situationsT 

"  In  brief  soounary.  to  ensure  that  a  carrier  does 
not  use  its  internal  knowledge  of  network  changes 
to  produce  (or  have  produced)  products  for  use  with 
the  changed  network  in  advance  of  other  producers 
that  do  not  have  such  knowledge,  we  required  that 
information  of  this  natore  be  made  available  to  all 
producers  timely,  once  the  nature  of  such  changes  is 
.  sufTicientiy  certain  that  planning  can  proceed.  [Chir 
shorthand  summary  of  this  complex  order  is  not 
intended  to  modify  tlie  decisions  therein  made.) 

"Id.  at  1239  (the  "relatively  simple"  c?>«e)  Thus, 
this  disclosure  requirement  was  predicated  upon  the 
existence  of  structural  separation. 

"Although  the  BOCs  are  restricted,  under  the 
MFf,  from  engaging  in  manafacturing,  they  are 
permitted  to  vent  cuatoiner  premises  equipment 
manufactured  by  others.  The  decree  does  not 
appear  to  restrict  them  from  providing  such  a 
supplier  with  advance  information  about  network 
changes,  unless  that  supplier  is  AT»T  or  an  affiliate 
of  ATST.  The  decree  does  not  phrase  a  general  non- 
discrimination obligation. 


dispensed  with,  and  we  invite  comment 
on  this.  Since  such  information  would 
only  be  relevant  to  the  provisions  of 
competitive  "ancillary  to 
communications"  services,  and  not  to 
non-communications  ones,  we  would 
limit  this  proposal  to  the  former. 

d.  Customer  information  issues. 
Dominant  carriers  providing  monopoly 
and  near-monopoly  exchange,  and  in 
some  cases  interexchange,  services  have 
a  great  amount  of  information  about 
their  subscribers  in  their  possession.**  If 
such  carriers  vend  "ancillary  to 
communications"  services  to  these 
subscribers,  access  to  such  information 
would  give  them  a  significant  advantage 
over  others  that  might  not  have  access 
to  such  information.  Transfer  of  such 
information  to  the  structurally  separated 
affiliates  required  of  AT&T  smd  the 
BOCs  has  been  restricted  in  Computer 
II.  If  structural  separation  were 
dispensed  with,  what  safeguards,  if  any, 
should  be  in^josed  on  some  or  all 
dominant  carriers? 

e.  Limited  structural  separation 
issues.  While  we  are  proposing 
generally  to  dispense  with  the 
requirement  that  provision  of  "ancillary 
to  communications"  services  by  AT&T 
and  the  BOCs  be  through  the 
structurally-separated  affiliate  now 
required,  we  believe  that  the 
development  of  competition  for  these 
services,  if  they  rely  upon  "bottleneck" 
facilities  controlled  by  one  competitor, 
requires  our  oversight.  We  invite 
comment  on  this  generally,  and  in 
particular  request  that  the  costs  and 
benefits  of  such  separation  be  identified 
and  quantified  to  the  extent  possible.  As 
is  developed  in  Sections  lU-V  of  this 
notice,  the  major  "costs"  have  resulted 
from  the  requirement  that  facilities  be 
separated.  Are  subsets  of  the  present 
structural  separation,  perhaps  limited  to 
marketing  (which  would  avoid  the 
customer  information  issues  above), 
feasible  and  desirable?  Should  a 
separate  affiliate  be  required  (but 
without  specific  limitations  on  joint 


**  For  example,  by  knowing  the  number  and 
nature  of  lines  used  by  a  subscriber,  a  vendor  can 
"target"  sales  of  special  customer  premises 
equipment  and  relatively  exotic  enhanced  services. 
In  general,  subscribers  overwhelmingly  obtain  such 
lines  from  their  local  telephone  company  (a 
dominant  carrier),  which  has  this  information  and 
can  use  ii  io  promote  such  sales.  Also,  since 
subscribers  generally  will  order  needed  lines  from 
the  telephone  com(>any  when  procuring  equipment 
and  enhanced  services,  the  desire  for  "one  stop 
shopping"  may.  as  a  practical  matter.  limit 
competitive  supply  to  some  extent.  Subscribers 
often  place  such  line  orders  when  negotiating  an 
order  with  another  vendor.  The  opportunities  for 
telephone  companies  to  seek  to  affect  such 
negotiations  are  evident  and  have  been  the  subject 
of  complaints  to  this  Commission  and  in  antitrust 
proceedings. 


facilities,  joint  research  or  joint 
development):  (1)  To  channel  all 
transfers  of  capital  into  "ancillary  to 
communications"  and  non- 
communications ventures:  and/or  (2)  to 
take  underlying  communications  service 
fi-om  the  common  carrier  (see  Section 
ni.B.2  below)? 

f.  Common  carrier  obligation  issues. 
We  propose  to  limit  to  ancillary-to- 
communications  services  of  dominant 
carriers  the  Computer  II  policy  that 
underlying  offerings  remain  regulated. 
As  noted,  we  have  accepted  the 
deregulated  treatment  of  combinations 
of  enhanced  and  basic  service  if  offered 
by  a  non-dominant  entity,  but  we  have 
not  done  so  when  the  BOCs  (dominant 
carriers)  sought  similar  treatment  if 
structural  separation  were  waived  for 
their  provision  of  asynchronous /X.25 
conversion.**  We  tentatively  conclude 
that  this  dual  treatment  of  non-carriers 
and  non-dominant  carriers,  on  the  one 
hand,  and  dominant  carriers,  on  the 
other,  is  proper  and  that  it  should  be 
made  more  explicit. 

g.  Conditions.  In  our  Asynchronous/ 
X.25  waiver  decision,  we  established 
non-structural  conditions  to  ensure 
continued  achievement  of  the  goals  of 
Computer  II.  In  brief,  we  required  that: 
(1)  Costs  of  equipment  used  both  for 
basic  service  and  asynchronous/X.25 
protocol  conversion  be  rationally 
apportioned  so  that  the  latter  costs  do 
not  enter  regulatory  revenue 
requirements;  (2)  the  impact  on  the  basic 
service  of  its  connection  (or  integration) 
with  the  ancillary-to-communications 
protocol  conversion  service  be  reflected 
in  the  pricing  of  such  cormection;  (3) 
underlying  transmission  capabilities  be 
unbundled  and  used  by  the  carriers  and 
others  without  discrimination;  (4) 
integration  efficiencies  (i.e..  avoidance 
of  loop  costs)  be  permitted  to  be  made 
available,  if  identified;  and  (5)  end  users 
must  have  access  through  their  loops  to 
enhanced  services  of  others  on  a  basis 
comparably  efficient  to  that  to  be  made 
available  to  the  petitioners'  enhanced 
services.  We  tentatively  conclude  that 
such  conditions  might  appropriately  be 
applied  by  rule  to  dominant  carriers 
offering  ancillary-to-communications 


•*  There,  we  adhered  to  the  views  expressed  in 
the  Protocols  Decision  that  underlying  service  must 
be  unbundled  and  made  available  indiscriminately 
to  all  users  and  service  vendors.  The  purposes  of 
the  unbundling  requirement  were  to  ensure  that 
basic  services  continue  to  be  available  generally:  to 
ensure  that  others  may  evolve  their  own  enhanced 
services  differently  than  the  underlying  carrien 
might  choose  to:  and  to  (jramote  effective 
competition  between  such  dominant  carriers  and 
others  that  depend  upon  their  services  to  form  their 
offerings  and  reach  their  customers. 
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services  (not  limited  solely  to  protocol 
conversion  services). 

h.  Enforcement  issues.  Finally,  we 
seek  comment  on  what  procedures,  if 
any,  should  be  employed  to  ensure  that 
dominant  carriers  continue  to  discharge 
their  obligations  (including  any 
limitations  or  conditions  that  might  be 
the  result  of  this  proceeding).  The 
structural  separation  approaches  of 
Computer  U  did  not  change  any 
incentives  of  carriers  to  favor  their  own 
competitive  offerings  at  the  expense  of 
those  of  others:  it  merely  made  them 
somewhat  more  detectable  since  a 
"paper  trail"  would  often  be  required  to 
reflect  the  dealings  between  the  carriers 
and  their  separated  affiliates.  However, 
"paper  trails"  do  not  require  structural 
separation;  they  can  be  created 
alternatively,  or  the  patterns  they 
disclose  can  be  reported  or  audited 
directly.  We  invite  comment  herein  on 
what  reporting  or  other  measures  should 
be  adopted  to  ensure  that  dominant 
carriers  continue  to  discharge  their 
common  carrier  obligations  when 
offering  "ancillary  to  communications" 
services.  In  addressing  these  issues,  we 
must  appropriately  balance  ensuring 
that  appropriate  detection  measures  are 
established,  with  avoiding  unwarranted 
or  unnecessary  burden,  and  we  invite 
comment  on  how  best  to  attain  both 
goals. 

III.  Evolutionary  Changes  to  the 
Computer  U  Defmitional  Treatment 

70.  In  this  and  the  following  sections 
of  the  notice,  we  make  specific 
proposals  for  change  in  the  existing 
Computer  II  rules.  We  emphasize  that 
while  the  proposals  of  Section  II  above, 
if  adopted,  may  make  some  of  these 
unnecessary,  others  may  well 
complement  the  resolution  of  the 
preceding  issues. 

A.  Proposed  Refinement  of  When  the 
Enhanced  Service  Definition  Applies 

71.  Our  first  proposal  is  to  clarify  the 
existing  definition  of  enhanced  service 
to  make  clear  that  the  signal  processing, 
subscriber  interaction  with  stored 
information,  and  information  processing, 
addressed  in  the  definition  apply  only  to 
the  content  of  a  subscriber's  message 
information,  and  not  to  action  by  or 
interaction  with  the  network  to  set  up 
calls,  to  route  calls,  to  end  calls,  to 
provide  the  user  with  information  about 
calls,  or  to  exchange  billing  or  service 
ordering  information  with  the 
subscriber.  In  two  previous  decisions  we 
have  clarified  that  such  was  the  intent 
of  the  Final  Decision  in  Computer  II.  We 
propose  to  amend  the  rules  to  reflect 
this. 


72.  First,  in  the  Protocols  Decision,  n.  6 
supra.,  we  explained  that  so-called 
network  processing  functions,  i.e., 
network  actions  that  set  up.  route  and 
end  calls,  are  not  within  the  enhanced 
service  definition,  95  FCC2d  at  590-91. 
These  functions  are  inherent  in  switched 
service,  and  any  protocol  processing  or 
conversion  necessary  for  their 
implementation  may  be  associated 
either  with  basic  or  enhanced  service 
without  affecting  the  classification  of 
such  service  under  the  Computer  II 
rules,  id.  at  596.  And  second,  in  our 
recently-adopted  North  American 

Telephone  Association  decision, 

FCC  2d ,  FCC  85-248  (released 

May  29, 1985),  we  reemphasized  the 
conclusion  in  the  Final  Decision  in 
Computer  II  that  we  were  not 
foreclosing  telephone  companies  from 
providing  to  consumers  optional 
services  to  facilitate  their  use  of 
traditional  telephone  service,  the 
services  we  described  as  "adjuncts"  to 
basic  services.  See,  id.  at  paras.  23-27 
citing  the  Final  Decision.  77  FCC2d  at 
421. 

73.  We  accordingly  propose  to  change 
the  existing  rule  to  reflect  this,  as 
follows: 

For  the  purpose  of  this  subpart,  the  term 
"enhanced  service'  shall  refer  to  services, 
offered  over  common  carrier  transmission 
facilities  used  in  interstate  communications, 
during  any  end-to-end  communications. 
which  employ  computer  processing 
applications  that  *  *  * 

(language  proposed  to  l>e  added 
italicized]. 

This  change  would  make  clear  that  the 
tests  embodied  in  the  three  principal 
clauses  of  the  definition  apply  only  to 
end-to-end  communications  between  or 
among  subscribers,  and  not  to 
communications  between  a  subscriber 
and  the  network  itself  for  call  setup,  call 
routing,  call  cessation,  calling  or  called 
party  identification,  billing,  and 
accounting.  It  would  not  change  the 
status  quo.  *"  However,  such  a  change 
would  make  clear  that  we  will  not 
entertain  claims  in  the  future  that 
services  of  this  nature  are,  or  should  be 
treated  as,  enhanced. 

B.  Treatment  of  "Protocols-Type 
Processing" 

74.  Our  second  group  of  proposals 
relates  to  the  future  treatment  of  what, 
for  want  of  a  better  term,  we  shall  call 


"We  make  this  proposal  independently  of 
additional  ones  made  in  Section  II  above  and  in  the 
sections  that  follow.  To  the  extent  that  one  or  more 
these  latter  ones  is  ultimately  adopted,  we  wish  to 
make  clear  that  we  would  propose  to  utilize  the 
proposals  of  this  section  in  conjunction  'herewith  in 
formulating  any  final  rules  that  might  be  the 
outcome  of  this  proceeding. 


"protocols-type"  processing.  These  are 
functions  included  in  the  first  major 
clause  of  the  enhanced  services 
definition  in  §  64.702(a)  of  our  rules: 

services  offered  over  common  carrier 
transmission  facilities  used  in  interstate 
communications,  which  employ  computer 
processing  applications  that  act  on  the 
format,  content,  code,  protocol  or  similar 
aspects  of  the  subscriber's  transmitted 
information; 

47  CFR  64.702(a).  As  was  noted  in  our 
Protocols  Decision,  the  unparticularized 
"act  on"  language  could  be  applied  to 
two  potential  groups  of  actions  by  a 
network:  (1)  Action  by  the  network  itself 
in  response  to  the  subscriber's 
transmission  [e.g..  setting  up  a  call  by 
responding  to  dialing-type 
transmission):  and  (2)  action  by  the 
network  to  alter  a  subscriber's 
transmission  to  another  subscriber  [e.g., 
alteration  of  the  format,  content,  code  or 
protocol  of  the  subscriber's 
transmission).*' 

1.  Reasons  for  Proposing  Changes 

75.  As  we  noted  in  our  Protocols 
Decision  supra,  95  FCC2d  at  585,  when 
we  adopted  the  definition  of  enhanced 
service  in  the  Final  Decision  in 
Computer  II,  we  included  not  only  the 
type  of  information  processing  that  is 
generally  thought  of  as  processing  of 
data,  but  also  more  primitive  signal 
processing. 

76.  But,  even  when  we  did  so,  we 
recognized  that  the  structural  separation 
imposed  on  AT&T  (and  the  Bell  System 
companies  that  it  then  owned)  could 
foreclose  communications  efficiency  if 
code  and  protocol  processing  were 
inflexibly  treated.  For  that  reasoiu 
institution  of  the  proceeding  that 
became  the  Communications  Protocols 
proceeding  was  promised  in  the  Final 
Decision  in  Computer  II,  and  it  was 
begim  shortly  after  the  definition  was 
adopted.  See.  Final  Decision  (Computer 
II),  77  FCC2d  384.  422  n.  37  (1980):  Notice 
of  Inquiry  (Protocols  Proceeding),  83 
FCC2d  319  (1980)  (instituting  the 
proceeding).  Thus,  even  when  we 
adopted  the  present  definition,  we  knew 
that  it  could  have  potentially 
undesirable  effects,  and  we  sought  to 
establish  a  framework  for  their 
mitigation. 

77.  The  record  in  the  Protocols 
Proceeding  confirmed  our  expectation 
that  undesirable  inefficiencies  would 
result  from  an  inflexible  application  of 
the  Computer  C  rules,  see,  95  FCC2d  at 


"  In  Section  lU.A  above,  we  have  proposed  to 
clarify  in  the  rules  that  the  intent  of  Computer  n 
was  not  to  reach  the  Tirst  of  these,  communications 
between  the  sutucriber  and  the  network. 
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587-«X  The  Protocols  Decision 
established  a  framework  for  addressing 
such  matters.  First,  it  clarified  that 
processing  of  protocols  for  call 
initiation,  cessation  and  routing  was 
implicit  in  the  notion  that  switdied 
services  are  basic  and  not  within  the 
intent  or  scope  of  the  definition  of 
"enhanced  services."**  Second,  it 
indicated  that  network-implementad 
changes  in  protocols,  to  introduce  new 
technology  so  that  users  of  existing 
services  can  communicate  with  new- 
technology  implementations  of  the  same 
services,  would  be  "favorably"  and 
"expeditiously"  treated  by  waivers. 
Third,  it  indicated  that  intermediate 
internetworking  interfaces  to  carriers' 
basic  services  will  be  treated  specially, 
and  it  highlighted  that  such  treatment 
might  particularly  be  required  for 
international  services.  And  fourth,  it 
concluded  that  all  other  proposals  to 
associate  the  facilities  for  protocols 
processing  with  those  for  basic  service 
by  carriers  subject  to  structual 
separation  would  be  treated  ad  hoc  by 
waiver. 

78.  We  recognized  that  such  ad  hoc 
treatment  itself  could  create 
uncertainties.  Two  groups  of  protocols 
conversion  waiver  requests  were 
thereafter  filed  by  carriers  subject  to 
structural  separation  under  Computer  II. 
First,  requests  were  filed  seeking 
authority  to  create  the  X.75  intermediate 
internetworking  interface  on  packet 
switched  networks  otherwise  using  the 
X.25  protocol  user  interface.  And 
second,  requests  were  filed  to  perform 
asynchronous  to  X.25  (and  X.75) 
protocol  conversion  in  such  networks. 
Both  of  these  involved  proprasals  to 
integrate  with  basic  facilities  protocol 
conversion  capabilities.** 

79.  We  placed  both  groups  of  requests 
on  public  notice,  invited  public  comment 
thereon,  and  sought  additional 
information  from  the  petitioners. 
Thereafter,  we  decided  these  requests. 
These  procedures  were  time  consuming. 


"A*  noted  in  Section  m.  A  above  we  propose  to 
amend  the  rules  to  reflect  this. 

"In  the  X.25/X.75  conversioo  case,  conversion 
performed  outside  of  a  carrier's  packet  switching 
facilities  would  defeat  the  purpose  of  using  the 
special  X.75  internetworking  interface,  and 
therefore,  as  a  practical  matter,  such  conversion 
cannot  be  performed  elsewhere.  X.25/ X.75 
conversion  was  authorized  and  treated  as  part  of 
basic  service  in  Petitions  for  Waiver  (X.75/X.25), 

PCC2d ,  FCC  84-581  (released  Nov.  ZS. 

1984).  In  the  ssynchronous/X.25  conversion  case, 
such  conversion  can  be  performed  outside  of  a 
carrier's  network  faciiitiea,  but  at  increased  costs  to 
users.  In  Petitions  for  Waiver  (asynchronous/X.ZS). 

FCC2d ,  FCC  85-101  (released  Mar.  2A. 

1985),  w«  granted  the  reqaesta  of  several  petitioning 
BOCs  to  perform  asyaduaDoua/X.2S  protocol 
caaversion.  upon  camfHianet  with  certain 
conditions. 


During  the  months-loag  pendency  of  &e 
petitions,  earners,  users  and  others 
remained  in  s  period  of  uncertainty. 

80.  Having  compiled  a  focused  record 
on  these  waiver  requests,  and  in  view  of 
the  broader  record  compiled  during  the 
course  of  the  Protocols  Inquiry  and  the 
underlying  Computer  I  and  Computer  II 
proceedings  themselves,  it  behooves  us 
to  eliminate  the  uncertainties  of  this  ad 
hoc  waiver  process.  We  are  now  in  a 
position  to  make  specific  proposals  for 
evolution  of  the  Computer  II  framework. 
While  the  result  may  not  be  quite  the 
clear  dichotomy  we  sought  to  establish 
in  Computer  D,  it  will  be  less  uncertain 
than  an  ad  hoc  decisional  process. 

81.  In  the  proposals  below,  we 
propose  generally  to  reach  the  result 
that  carriers  subject  to  structural 
separation  be  permitted  to  co-locate 
with  or  integrate  in  their  facilities  for 
basic  service  the  relatively  primitive 
signal  processing  now  included  in  the 
first  major  clause  of  the  enhanced 
service  definition  ("protocols-type" 
processing).  We  tentatively  conclude 
that  this  result  will  serve  the  public 
interest  in  significant  ways. 

83.  First,  based  on  the  experience  we 
have  gained  in  the  five  years  that  have 
elapsed  during  which  the  present 
definitions  and  structure  have  been 
effective,  we  tentatively  conclude  that 
our  present  treatment  of  protocols-type 
processing  alike  with  the  true 
information  processing  of  the  second 
and  third  clauses  of  the  definition  may 
be  incorrect  in  overall  principle,  and 
increasingly  will  lead  to  undesirable 
results.  It  is  now  clear  to  us  that 
infiexible  treatment  of  such  signal 
processing  has  denied  the  public 
valuable  and  efficient  communications 
capabilities.  Unlike  true  information 
services,  which  have  value  when  not 
combined  with  communications 
capabilities,**  and  which,  if  not  included 


"Two  examples  demonstrate  this.  First  an 
automated  information  retrieval  computer  need  not 
be  accessed  remotely  over  communications  circuits. 
It  can  be  located  in  a  library,  be  used  by  patrons 
there,  and  still  have  value  and  atility  without 
communications  facilities.  Second,  an  information 
processing  computer  that  performs  numerical  or  text 
processing  need  not  be  accessed  over 
communications  circuits.  It  too  can  be  used  locally, 
as  the  use  of  literally  millions  of  personal 
computers — without  telephone  connections — 
demonstrates.  Both  of  these  services  would  be 
treated  as  enhanced  if  offered  remotely  over 
commonications  circuits.  The  first  would  involve 
"subscriber  interaction  with  stored  infonnation" 
(the  third  maior  clause  of  the  enhanced  service 
definition)  and  the  second  would  invohre  provision 
lo  the  subscriber  of  "additional,  different  or 
restructured  im'onnatioB"  (the  second  major  dnn* 
thereof). 


with  communications  capabilities  do  not 
adversely  affect  the  efficiency  of  the 
communications  capabilities 
themselves,  these  "protocols-type" 
signal  processing  ftinctions  do  not  have 
such  stand-alone  value.  Their  value  is 
that  they  facilitate  and  improve  the 
efficiency  of  commimications  itself. 
Thus,  there  is  a  strong  nexus  between 
such  signal  processing  and 
communications,  and  this  makes 
questionable  our  present  treatment  of 
these  as  non-communications,  and  our 
present  limitation  on  the  deployment  by 
carriers  subject  to  structural  separation 
of  these  capabilities  in  their 
commimications  facilities. 

84.  Second,  because  of  the  delays 
associated  with  a  waiver  process  the 
public  has  been  denied  valuable 
services  while  requests  have  been 
pending,  and  will  continue  to  suffer  such 
delay  if  future  requests  are  filed. 
Furthermore,  this  is  only  the  delay  that 
is  manifested.  Preparation  of  requests 
before  we  see  them  takes  time,  and  this 
is  an  additional  period  of  delay.  Even 
more  problematical  is  the  fact  that 
whole  industries  are  luicertain  as  to 
what  requests  may  be  filed,  how  long  it 
will  take  for  the  agency  to  act  on  thcnn, 
and  what  will  be  the  ultimate  resolution. 

83.  Third,  related  to  the  foregoing  is 
the  baseline  mission  of  this  agency  to 
promote  the  availability,  "so  far  as 
possible,  to  all  the  people  of  the  United 
States  a  rapid,  efficient,  Nation-wide 
and  world-wide  wire  and  radio 
communications  service  with  adequate 
facilities  at  reasonable  charges  .  .  . ." 
SectitMi  1  of  the  Communications  Act  It 
is  clear  that  protocols-type  processing 
promotes  communications  efficiency, 
and  that  at  least  in  those  cases 
addressed  heretofore  in  the  waiver 
process  (X.75/X.25  protocol  conversion 
and  asynchronous/X.25  protocol 
conversion),  that  provision  of  such 
processing  in  structurally  separated 
facilities  is  materially  less  efficient  than 
doing  so  in  facilities  integrated  with 
those  for  basic  service.  Based  on  the 
record  of  the  Protocols  Proceeding,  there 
is  a  strong  indication  that  this  may 
generally  be  the  case. 

84.  And  fourth,  these  proposals  will 
remove  the  artificial  constraints  on  the 
efficient  use  of  currently  available  (and 
deployabie)  technology  that  our 
Computer  II  rules  have  created. 

85.  For  example,  packet  switched 
technology  has  been  sought  to  be 
introduced  in  varioiu  carriers'  networics. 
In  our  asychronou8/X.25  waiver 
decisicHi  and  A  T&T  (BPSS)  decisions, 
supra.,  we  noted  that  such  technology 
can  be  used  to  provide  unquestionabiy 
basic  services,  those  that  conform  to  the 
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X.25  protocols  at  each  end  of  a  packet 
switched  transmission.  Clearly,  carriers 
may  use  packet  switched  technology  for 
sue',  an  X.25/X.25  basic  service  offering 
without  invoking  any  of  the  definitions 
or  requirements  of  Computer  n.  But 
such  technology  may  also  be  used  for 
other  forms  of  basic  services.  The 
packet  assemblers  and  disassemblers 
("PADs")  available  today  that 
implement  packet  switched  networks 
inherently  can  perform  protocol 
conversion.  Such  conversion  is  not 
limited  to  creation  of  end-to-end 
communications  involving 
asynchronou8/X.25  conversion,  the 
subject  of  the  waiver  order.  Although 
the  origination-end  PAD  may  convert  an 
incoming  transmission  to  a  packet 
network's  X.25  or  other  internal  network 
protocol  for  transmission,  the  PAD  at 
the  destination-end  may  reconvert  back 
to  the  same  code,  format  or  protocol 
employed  at  the  origin.  Such  a 
transmission  also  would  involve  no  end- 
to-end  conversion  of  the  subscriber 
terminals'  codes,  formats  or  protocols, 
and  carriers  may  offer  it  without 
invoking  the  definitions  or  requirements 
of  Computer  II. 

88.  The  net  effect  of  this  is  that 
carriers  are  free  to  deploy  all  of  the 
elements  of  a  packet  switched  network 
as  part  of  basic  service,  and  are  free  to 
use  them  to  support  communications 
involving  all  current  or  future  terminal 
codes,  formats  and  protocols,  through 
the  use  of  the  protocol  conversion 
capabilities  inherent  in  the  PADs, 
provided  that  the  technology  inherent  in 
these  facilities  is  arti^cially  constrained 
to  prevent  an  end-to-end  cross-protocol, 
cross-format,  or  cross-code 
communication  from  being  supported. 
We  cannot  rationally  continue  to  pursue 
a  policy  of  this  nature.  Carriers' 
investments  in  such  technology  would 
be  the  same,  regardless  of  whether 
cross-protocol,  cross-format  or  cross- 
code  communications  are  or  are  not 
supported.  The  public  would  simply  not 
be  able  to  enjoy  the  full  benefits  of  the 
technology  that  carriers  are  free,  imder 
th  present  rules,  to  deploy.  The  public's 
interest  is  not  served  by  such  a  result, 
even  assuming  that  restrictions  on  the 
deployment  and  efficient  use  of  such 
technology  for  cross-protocol,  cross- 
form  or  cross-code  services,  currently 
defined  as  "enhanced",  are  otherwise 
justified  (or  even  possible]. 

87.  In  view  of  the  foregoing,  we  are 
proposing  herein  to  dispense  with  the 
requirement  in  our  rules  that  protocols- 
type  processing  be  provided  only  in 
structurally  separate  facilities.  Our 
proposals  in  this  regard  are  phrased  in 
the  alternative,  and  represent  somewhat 


different  paths  for  achieving  this  result, 
with  potentially  varying  effects  on 
carriers  and  enhanced  service  providers. 
We  will  examine  whether  the  present 
treatment  of  protocols-type  processing 
should  be  changed,  and  if  so,  we  will 
adopt  one  or  more  of  the  approaches 
outlined  below,  or  a  variant  thereon 
(unless  adoption  of  the  proposals  of 
Section  n  above  makes  sudi  action 
unnecessary). 

88.  One  possibihty  for  doing  so  might 
be  to  delete  some  or  all  of  the  first  major 
clause  of  the  enhanced  service 
definition.*' Under  this  approadi,  such 
functions  could  then  be  provided  as  part 
of  a  carrier's  basic  service  or  as  part  of 
an  enhanced  service  vendor's 
unregulated  offerings  without  affecting 
the  classification  of  either  service.** 
However,  numerous  vendors  of 
enhanced  service  that  are  currendy  (and 
appropriately)  unregulated  at  the  federal 
and  state  level,*'  could  be  needlessly 
exposed  to  reregulation  if  their  offerings 
are  today  unregulated  solely  because 
they  include  functions  in  the  first  major 
clause.  We  could  avoid  this  result  if  we 
were  to  seek  to  preempt  and  deregulate 
federally  the  "resale"  inherent  in  their 
enhanced  services  as  presently  defined, 
to  retain  the  staus  quo.  But  such  action 
is  imnecessary  to  achieve  the  results  of 
this  section  in  view  of  the  three 
alternatives  phrased  below.  For  this 
reason,  we  shall  not  pursue  such  an 
approach. 

2.  Alternative  #1:  Leave  the  Current 
Definition  of  Enhanced  Service 
Essentially  Unchanged;  Remove  the 
Present  Requirement  That  Certain 
Carriers  Offer  Enhanced  Services  Solely 
Through  Structural  Separation;  Replace 
This  With  a  Requirement  That  All 
Dominant  Carriers  Do  So  Solely  on  a 
Computer  II  "Resale"  Basis 

89.  Our  first  approach  would  be  to 
remove  the  requirement  that  those 
carriers  now  subject  to  structural 
separation  offer  enhanced  service  solely 
through  a  structurally  separated 
affiliate,  and  to  replace  it  with  a 
requirement  that  dominant  carriers  (as 
defined  in  our  Competitive  Common 
Carrier  decisions)  offer  such  service  on 


'^PropoBals  of  this  nature  were  considered  in  the 
Protocols  Inquiry. 

"Similar  treatment  has  been  accorded  switching 
functions  under  the  present  definition.  Since 
switching  is  not  included  in  the  enhanced  service 
definitioa  carriers  have  been  free  to  asaociate 
switching  with  regulated  services  and  enhanced 
service  vendors  have  been  free  to  associate 
switching  with  unregulated  ones.  The  classification 
of  these  offerings  has  been  indifferent  to  whether  or 
not  switching  has  been  included. 

"See.  Further  Reconsiders tion  Ordar,  88  FCC2d 
at  541.  n.  34;  C.C.I.A.  v  FCC.  603  F.2d  at  205. 


a  resale  basis.**  Structural  separation 
would  not  be  required  for  such  resale. 
Presently  unregulated  enhanced  service 
vendors  would  be  imaffected  as  the 
enhanced  service  definition  would  not 
be  materially  changed  under  this 
proposal 

90.  This  approach  would  place  all 
dominant  carriers  in  the  same  regulatory 
status  if  they  provide  enhanced  services, 
and,  as  discussed  below,  would  provide 
us  an  opportunity  to  clarify  certain 
ambiguities  in  the  present  treatment  of 
carriers  not  subject  to  structural 
separation.  Since  |  64.702(b)  already 
states  that  common  carries  may  be 
prohibited  from  providing  enhanced 
services  to  others  "except  as  provided 
for  in  ptiragraidi  (c)  of  this  sectioa  or  as 
otherwise  authorized  by  the 
Conunission"  a  rule  amendir>v.-*.:t  might 
be  uimecessary.  However,  to  minimig^ 
uncertainty,  we  would  propose  to 
amend  the  rules  to  make  siich  an 
alternative  clear.  Since  some  carrier* 
already  have  structurally  separated 
affiliates,  and  may  wish,  fw  business 
reasons,  to  continue  to  offer  enhanced 
services  through  such  affihates,  we 
would  propose  to  phrase  our  new 
approach  an  option  for  those  cariien 
now  subject  to  structural  separation. 
and  leave  them  the  option  of  ccHitinuing 
to  comply  with  the  present  rules. 

91.  Computer  U  utilizes  a  "resale" 
structure  for  carriers  subject  to 
structural  separation.** Such  separation 
is  not  impUcit  in  the  notion  erf  resale, 
and  can  be  dispensed  with  while 
maintaining  a  resale  structure  for  the 
provision  of  enhanced  services.  In 
principle,  this  is  the  result  of  the  present 
Computer  II  requirements  governing 
carriers  not  subject  to  structural 
separation,  which  seem  to  require  that 
these  other  carriers  also  take  service  on 
this  basis  when  providing  enhanced 
services. 

92.  Specifically,  in  tfie  Final  Decisioa 
in  Computer  II  we  said: 

...  an  essential  thrust  of  this  proceeding  has 
been  to  provide  a  mechanism  whereby  non- 
discriminatory access  can  tie  had  to  tmsic 
transmission  services  by  all  enhanced  service 
providers.  Because  enhanced  service*  are 
dependent  upon  the  common  carrier  offering 
of  a  basic  service,  a  basic  service  is  the 
building  block  upon  which  enhanced  services 
are  uiTered.  Thus,  those  cxirriers  that  own 
common  carrier  transmission  facilities  and 


**  As  is  developed  below,  such  a  naals  tj|w 
structure  was  impUcit  in  the  Computer  U  nisa  \ 
they  were  adopted,  and  the  additional  i 
for  structural  separation  in  t  64.702(bHd)  w«« 
merely  added  to  this  underlying  requiremenL  Tkua. 
this  alternative  might  be  viewed  as  a  rcdacboa  m 
the  details  of  such  structural  separatiaD.  and  not  m 
a  wholly  new  approach. 

"E-g.,  Final  Decision.  77  FCC  2d  at  468  and  474. 
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provide  enhanced  services,  but  are  not 
subject  to  the  separate  subsidiary 
requirement  must  acquire  transmission 
capacity  pursuant  to  the  same  prices,  terms 
and  conditions  reflected  in  their  tariffs  when 
their  own  facilities  are  utilized.  Other 
offerors  of  enhanced  services  would  likewise 
be  able  to  use  such  a  carrier's  facilities  under 
the  same  terms  and  conditions. 

77  FCC  2d  at  475.  emphasis  added.  On 
reconsideration,  we  reemphasized  the 
same  point  as  follows: 

Those  carriers  not  subject  to  the  separate 
subsidiary  requirement,  when  employing 
their  own  common  carrier  transmission 
facilities  in  the  provision  of  enhanced 
services,  must  obtain  transmission  capacity 
pursuant  to  the  terms  and  conditions 
embodied  in  their  tariff. 

64  FCC  2d  at  75,  n.  19,  emphasis  added. 

93.  Those  who  would  resell  a  common 
carrier  service  take  service  under  tariff, 
a  species  of  contract,  and  enter  a  normal 
subscriber/carrier  contractual 
relationship  with  the  carrier  providing 
the  underlying  service.  Where  the 
carrier  and  the  "reseller"  are  separate 
entities,  such  a  contract  clearly  can  be 
entered. '•However,  since  a  contract 
normally  requires  two  contracting 
parties,  it  is  unclear  just  how  this 
requirement  might  operate  in  practice.  It 
is  less  than  fully  clear,  therefore,  how  a 
carrier  might  "take"  service  from  itself  if 
utilizing  a  resale  structure,  unless  it 
were  to  do  so  through  a  legal  entity  with 
separate  personality  (the  result  of 
structural  separation].  The  present 
Computer  n  structure  ensures  that  such 
personality  exists  for  those  carriers 
subject  to  structural  separation.^' 

94.  We  do  not  raise  this  matter  for 
abstract  reasons.  As  we  discussed  at 
length  in  the  a8ynchronou8/X.25  waiver 
order,  unregulated  enhanced  service 
vendors  depend  largely  upon  the  use  of 
services  obtained  from  facilities-based 
dominant  carriers  to  form  their  networks 
and  to  provide  services  to  the  public.  A 
dominant  carrier  can  engage  in  a  classic 
price  squeeze  in  this  envirormient  by 
charging  those  that  are  dependent  upon 
its  "wholesale"  offerings  more  than  the 
costs  included  in  its  own  "retail"  ones. 
Also,  if  dominant  carriers  are  free,  as 
they  would  be  under  alternative  #1,  to 
include  code,  format  and  protocols 
processing  in  basic  services,  these 
services  may  be  configured  technically 
to  frustrate  the  ability  of  others  to 


perform  such  processing  alternatively, 
or  may  not  support  to  particular  codes, 
formats  and  protocols  that  a  given  user 
or  enhanced  service  vendor  (under  the 
present  definition)  might  wish  to 
employ. 

95.  In  the  Protocols  Decision  and  in 
the  asynchronou8/X.25  waiver  order,  we 
addressed  these  concerns  directly.  We 
required  that  certain  underlying  basic 
channel  o^erings  be  imbundled.  and 
made  available  for  the  use  of  the  carrier 
and  others  on  the  same  basis  and  at  the 
same  price.  And,  we  required  that 
protocols-type  processing  be  an  option 
that  a  given  user  might  avoid  using,  and 
that  underlying  communications 
offerings  unencumbered  by  such 
processing  remain  generally  available, 
so  that  others  could  perform  such 
processing  differendy  than  the  carriers  if 
they  chose  to  do  so.  These  were  general 
principles  adopted  in  the  Protocols 
Decision,  and  they  were  applied 
speciHcally  in  the  asynchronous/X.25 
waiver  order  in  the  form  of  conditions 
on  the  waivers  that  were  granted.  Such 

a  result  would  appear  to  flow  directly 
from  the  requirement  that  carriers 
"take"  underlying  basic  service  under 
tariff,  if  any  uncertainty  that  may  relate 
to  that  requirement  is  removed." 

96.  In  the  asynchronou8/X.25  waiver 
order,  we  addressed  the  possibility  that 
the  petitioning  BOCs  might  be 
authorized  to  vend  asynchronous/X.25 
services  directly,  rather  than  through 
their  separate  afHliates.  We  noted  that 
their  affiliates — separate  entities  which 
can  contract  with  the  carrier — might  no 
longer  be  involved,  raising  directly  the 
potential  imcertainty  we  seek  to  address 
here.  At  para.  116  of  that  order,  we 
required  those  carriers  that  might  seek 
to  vend  these  services  directly  to 
demonstrate  how  the  unbundling 
conditions,  which  would  otherwise  be 
implemented  automatically  if  the 
separate  affiliate  were  still  involved  and 
receiving  underlying  service  by  tariff, 
would  be  complied  with  in  the  absence 
of  the  affiliate. 

97.  One  approach  that  we  suggested  at 
para.  128  of  that  order  was  for  each 
carrier's  afHliate  to  be  technically 
considered  as  vending  the  service  to  the 
public  (and  receiving  underlying  service 
from  the  carrier  pursuant  to  its  tariffs], 
but  that  it  contract  back  with  the 


"There  are  two  parties  to  ■  contract  l)etween  a 
caner  and  an  unaffiliated  reseller  or  enhanced 
service  vendor,  or  a  contract  tietween  a  carrier 
subject  to  structural  separation  and  its  affiliate  with 
separate  legal  personality. 

''  While  we  are  discusaing  this  in  connection  with 
our  alternative  #1  proposal,  we  hereby  give  notice 
that  we  may  amend  or  clarify  our  rules  on  this  point 
regardleaa  of  whether  this  alternative  is  ultimately 
adopted. 


"In  the  asynchronous/X.25  waiver  order,  we 
adopted  additional  conditions  to  ensure  that  costs 
of  the  unregulated  services  addressed  therein  would 
not  enter  regulatory  accounts  (which  implemented 
that  general  regulatory  requirement  that  the  costs  of 
unregulated  activities  not  be  borne  by  subscribers 
to  basic  communications  services)  and  to  ensure 
that  interconnection  with  conventional  exchange 
services  would  continue  to  be  tariffed  and  without 
unreasonable  discrimination. 


telephone  company  for  the  provision  of 
marketing  services.  This  arrangement 
would  preserve  the  legal  posture  of  two 
contracting  parties,  and  could  be 
generalized.  Each  dominant  carrier 
could  form  a  separate  affiliate  for  the 
sole  purpose  of  receiving  underlying 
service  pursuant  to  tariff.  This  would 
admittedly  be  a  legal  fiction,  as  there 
would  be  no  requirement  that  this 
affiliate  be  structurally  separated.  We 
believe  any  burden  created  would  be 
insignificant,  involving  only  the 
preparation  of  appropriate  corporate 
papers  and  maintenance  of  the 
corporate  form.  This  legal  fiction  seems 
undesirable  however,  and  we  welcome 
the  submission  of  alternatives  by 
commenting  parties. 

98.  We  bring  these  concepts  together 
in  the  following  proposed  change  to 

§  64.702(b]  and  a  new  paragraph  (f): 

(b)  Communications  common  carriers 
subject,  in  whole  or  in  part  to  the 
Communications  Act  may  provide  enhanced 
services  and  customer  premises  equipment: 
provided,  however,  that  the  Commission  may 
prohibit  any  such  common  carrier  from 
engaging  directly  or  indirectly  in  furnishing: 

(i)  Customer-premises  equipment  to  others 
exept  as  provided  for  in  paragraph  (c)  of  this 
section,  and 

(ii]  Enhanced  services  to  others  except  as 
provided  for  in  paragraph  (c)  or  alternatively 
paragraph  (f)  of  this  section,  or  as  otherwise 
authorized  by  the  Commission. 
•         *         •         •         * 

(f)  A  dominant  communications  common 
carrier,  as  deRned  by  the  Commission  and 
prohibited  by  the  Commission  pursuant  to 
paragraph  (b)  of  this  section  from  engaging  in 
the  provision  of  enhanced  services,  may 
provide  enhanced  services  involving 
computer  processing  applications  that  act  on 
the  format,  content,  code,  protocol  or  similar 
aspects  of  the  subscriber's  transmitted 
information  directly  or  indirectly,  if  it  resells 
services  obtained  under  the  tariffs  of  the 
dominant  communications  common  carrier, 
without  regard  to  the  requirements  of 
paragraph  (c)  of  this  section. 

Under  these  proposed  changes, 
dominant  carriers  wishing  to  avoid  any 
requirements  for  structural  separation 
that  may  otherwise  govern  them  would 
be  required  to  provide  enhanced 
services  by  reselling  imderlying  services 
"obtained  under  the  tariffs."  Since  the 
enhanced  service  definition  would  not 
be  changed,  enhanced  services  would 
remain  imregulated  tmder  this 
alternative. 

99.  Comment  on  the  meaning  and 
application  of  the  requirement  that 
underlying  service  be  received  under 
tariff  if  a  dominant  carrier  offers 
enhanced  service  would  aid  in 
resolution  of  the  "contamination"  issue 
in  Section  II  of  this  notice,  and  in 
resolving  issues  in  alternative  #3  below. 
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Under  our  proposal  in  altematrve  #3. 
protocols-type  processing  by  dominant 
carriers  would  be  permitted  to  be 
included  with  and  treated  as  part  of 
basic  service.  Standing  alone,  however, 
alternative  #3  would  not  address  the 
unbundling  and  unencumbered  service 
availability  objectives  addressed 
heretofore  in  the  Protocols  Decision  and 
asynchronous  protocol  conversion 
waiver  decision.  In  contrast, 
clarification  of  the  requirement  that 
underlying  service  be  received  under 
tariff  could  clarify  what  underiying 
unencumbered  services  are  to  be 
unbundled  and  offered  generally  by 
tariff,  i.e.,  those  that  do  not  involve  the 
protocols-type  functions. 

100.  Finally,  even  if  a  "dummy 
corporation"  approach  were  to  be 
employed  to  implement  this  proposal,  at 
least  some  transactions  between  this 
corporation  and  the  carrier  could  be 
reduced  to  contract,  which  would 
facilitate  any  needed  apportionment  of 
costs  between  the  carriers'  basic 
services  and  those  offered  through  the 
resale  approach  of  this  alternative.  We 
invite  comment  on  this. 

3.  Alternative  »2:  Maintain  the 
Definition  Unchanged  (Except  as  Noted 
in  Section  III.A  Above)  and  Modify 
Solely  the  Structural  Separation 
Requirements  of  Subsections  (c)  and  (d) 

101.  A  second  alternative  could  be  to 
make  general  the  approach  utilized  in 
connection  with  our  grant  of  the 
asynchronus/X.25  waivers,  namely,  to 
maintain  unchanged  the  present 
definitions  and  state,  by  rule,  the 
conditions  under  which  structural 
separation  need  not  apply  to  integration 
of  protocols-type  processing  with 
facilities  for  basic  service.  This  would 
^ivoid  the  chief  disadvantages  of  the 
present  waiver  approach,  uncertainty 
and  delay.  The  requirements  would  be 
published  in  a  generally  applicable  rule 
and  known  at  the  outset.  Carriers  could 
formulate  their  plans  based  on  such 
requirements,  and  the  Commission 
would  not  need  to  become  involved,  as 
it  is  now.  with  their  planning  for  new 
services. 

102.  In  the  a8ynchronous/X.25  waiver 
proceedings,  we  considered  a 
comprehensive  record  on  the  effects  of 
the  present  Computer  II  limitations  on 
integrating  protocols-type  processing 
with  facilities  for  basic  service,  the 
effects  on  competition  of  permitting  such 
integration,  and  the  broad  public 
interest.  See,  Petitions  for  Waiver 
(a8ynchronou4/X.25).  supra,  para.  4, 
notes  3  and  4.  We  reached  a  result  that 
would  permit  such  integration  and  its 
economic  efHciencies  to  be  realized  and 


passed  along  to  (he  public  in  the  form  of 
lower  transport  charges.  But  we 
carefully  conditioned  the  waivers  to 
ensure  that  only  true  efficiencies  are 
realized,  and  that  pricing  disparities 
between  facilities  used  identically  by 
the  petitioners  and  their  competitors  are 
avoided.  As  one  of  the  alternatives  to  be 
considered  in  this  proceeding,  we 
propose  that  the  approach  of  the 
asynchronous/X.25  waiver  order  be 
generalized  by  rule. 

103.  Specifically,  we  propose  that 
§  64.702  (c)  and  (d)  be  modined  and  a 
new  paragraph  (f)  be  added  as  follows: 

(c)  A  communioations  common  carrier 
prohibited  by  the  Commission  pursuant  to 
paragraph  (b)  of  this  section  from  engaging  in 
the  furnishing  of  enhanced  services  or 
customer-premises  equipment  may  *  *  * 

(2)  Each  such  separate  corporation  shall 
operate  independently  in  the  furnishing  of 
enhanced  services  and  customer  premises 
equipment.  It  shall  maintain  its  own  books  of 
account,  have  separate  officers,  utilize 
separate  operating,  marketing,  installation 
and  maintenance  personnel,  and  utilize 
separate  computer  facilities  in  the  provision 
of  enhanced  services,  provided  thai,  it  may 
alternatively  furnish  enhanced  services  in 
accordance  with  paragraph  (Q  of  this  section. 
***** 

(d)  A  carrier  subject  to  the  proscription  set 
forth  in  paragraph  (c)  of  this  section: 

(IJ  Shall  not  engage  in  the  sale  or 
promotion  of  enhanced  services  or 
customer — premises  equipment  on  behalf  of 
the  separate  corporation,  or  sell,  lease  or 
otherwise  make  available  to  the  separate 
corporation  any  capacity  or  computer  system 
component  on  its  computer  system  or 
systems  which  are  used  in  any  way  for  the 
provision  of  its  common  carrier 
communications  services  (this  does  not  apply 
to  communications  services  offered  tl>e 
separate  subsidiary  pursuant  to  tariffl,  except 
in  accordance  with  paragraph  (f)  of  this 
section. 
***** 

(f)  Notwithstanding  the  proscriptions  of 
paragraphs  (cH2)  and  (d)(1)  of  this  section, 
facilities  for  the  provision  of  enhanced 
services  by  the  separate  subsidiary  may  be 
co-located  or  integrated  with  the  carrier's 
facilities  for  basic  service,  and  installation, 
repair  and  maintenance  of  the  facilities  for 
the  provision  of  enhanced  services  may  be 
performed  by  the  carrier,  provided  that  the 
following  conditions  are  met: 

(1)  The  carrier  shall  identify  and  remove 
from  "above  the  line"  regulatory  accounts  the 
investment  and  expense  associated  with  the 
facilities  for  the  provision  of  enhanced 
services  and  their  installation,  repair  and 
maintenance,  and  no  less  than  60  days  notice 
of  how  this  will  be  accomplished  shall  be 
given  the  Commission: 

(2)  All  interconnection  with  basic  services 
of  the  facilities  for  the  provision  of  enhanced 
service  shall  be  governed  by  tariff.  Such  tariff 
or  tariffs  shall  apply  without  discrimination 


to  the  subsidiary  and  to  others  and  state 
separately: 

|i)  Charges  for  any  interoffice 
communications  services  forming  part  of  the 
enhanced  service  or  services  to  be  furnished. 
and 

(ii)  Charges  for  any  loss  of  efriciency.  or 
impact  on  the  operation  of.  any  basic  service 
with  which  facilities  for  tlie  provision  of 
enhanced  services  are  integrated. 

(3)  interconnection  of  facilities  for  the 
provision  of  enhanced  service  with 
intraoffice  facilities  used  to  achieve 
interconnection  with  exchange  services  may 
reflect  any  loop  costs  that  are  avoided 
through  the  substitution  of  intraoffice 
facilities  for  loops,  provided  that 

(i)  these  cost  savings  are  identified  and 
reflected  in  the  tariffs  that  will  govern  such 
interconnection. 

(ii)  notice  of  such  proposed  tariffs  ia 
provided  the  Commission  no  ten  than  00 
days  before  their  effective  date,  and 

(iii)  the  Commission  does  not  notify  the 
carrier  of  its  disapproval  of  such  proposed 
tariffs  prior  to  the  expiration  of  this  00  day 
period. 

These  notice  and  disapproval  procedures 
shall  not  apply  if  general  tariff  offerings 
available  to  the  sul>8idiary  and  to  others 
without  discrimination,  will  govern  such 
interconnection. 

(4)  Access  by  end  users  of  basic  services  to 
the  facilities  used  to  achieve  interconnection 
with  the  facihties  for  the  provision  of 
enhanced  service  shall  be  governed  by 
general  tariffs  that  apply  without 
discrimination  to  comparable  access  by  end 
users  to  enhanced  services  of  others. 

104.  The  rationales  for  the  forgoing 
proposed  rule  changes  are  contained  in 
the  Protocols  Decision  and  in  our 
asynchronous/X.25  order,  and  are 
incorporated  herein  by  reference.  In 
phrasing  these  proposed  rule  changes, 
we  have  not  differentiated  protocols- 
type  processing  from  true  information 
processing  since,  under  the  present 
constraints  of  the  MF]  BOCs  provision 
of  the  latter  by  AT&T  and  the  BOCs  may 
be  limited,  and  there  would  appear  to  be 
no  reason  to  duplicate  in  our  rules  any 
such  limitations  that  may  be  applit:able. 
The  foregoing  proposed  amendment 
would  apply,  absent  further  order  of  the 
Commission,  only  to  those  carriers  that 
are  now  subject  to  structural  separation. 
However,  it  need  not  be  so  limited.  It 
might  make  sense  to  apply  these 
approaches  to  dominant  carriers  more 
broadly,  and  we  invite  comment  on  this. 
Also,  since  the  provisions  of  S  64.702(a) 
are  unchanged  by  these  proposals, 
entities  that  currently  are  in  unregulated 
status  because  they  provide  protocols- 
type  processing  would  remain  so. 
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4.  Alternative  #3:  Create  a  New 
Category  of  "Network  Processing"  That 
is  Treated  as  Part  of  Enhanced  or  Basic 
Service  Depending  Upon  the  Status  of 
the  Vendor 

105.  A  third  alternative  might  be  to 
repeat  the  protocols-type  processing 
clause  of  the  current  enhanced  service 
deFmition  in  a  separate  definitional 
category  that  could  be  basic,  if  it 
included  in  the  offerings  of  dominant 
carriers.  Currently  unregulated  of 
vendors  of  enhanced  service  would 
remain  unregulated  since  the  enhanced 
service  definition  would  remain 
unchanged.  This  approach  would  follow 
the  overall  principle  of  the  Competitive 
Common  Carrier  proceeding  of  limiting 
regulation  to  those  services  and  entities 
that  merit  it.  and  dispensing  with 
regulation  for  those  that  do  not. 

106.  Upon  focused  re-examination  of 
the  nature  and  effects  of  treating  as  non- 
communications relatively  primitive 
processing  in  carrier's  networks  of 
protocols  (and  related  formats  and 
codes],  what  we  are  terming  "protocols- 
type"  processing,  we  believe  that  there 
is  a  potentially  valid  argument  that 
these  functions  are  sufficiently 
communications-related  that  carriers 
should  be  able  to  include  them  in  their 
offerings.  See,  paras.  13-15  and  83. 
supra. 

107.  This  proposal  would  promote  a 
baseline  policy  of  Computer  II,  namely, 
that  technological  improvements  in 
telecommunications  continue  to  be 
introduced  in  the  basic  services.  Under 
our  present  Computer  II  rules,  many 
improvements  that  in  the  final  analysis 
can  promote  communications  efficiency 
are  treated  as  non-communications,  and 
must  imdergo  the  waiver  process  if  they 
are  sought  to  be  integrated  with  basic 
services  by  carriers  subject  to  structural 
separation.  Absent  such  a  waiver 
efficiency  can  be  seriously  impaired  by 
the  requirement  for  separation.  Our 
processes  have  become  tantamount  to  a 
design  review  step  that  carriers  must 
traverse  before  they  can  make  many 
significant  service  improvements.  Such  a 
result  was  not  intended  in  Computer  II. 
Computer  II  was  intended  to  promote 
innovation  and  efficiency,  not  to  impair 
them. 

108.  More  fundamentally,  the  thrust  of 
our  Computer  I  and  Computer  II 
proceedings  was  to  define  those 
offerings  that  are  uses  of 
communications  and  therefore 
unregulated,  rather  than  the  provision  of 
communications  itself.  Data  processing. 
in  the  Computer  I  definitional  schema 
was  such  a  use.  Activities  in  the  second 
and  third  major  clauses  of  the  present 
definition  of  "enhanced  service"  may  be 


such  uses.  Action  on  protocol;  (or 
related  codes  and  formats]  of  signals  is 
not:  it  seemingly  is  in  the  nature  of 
communications  itself.  A  realistic 
philosophical  framework  for 
differentiating  between  uses  of 
communications  and  communications 
itself  might  depend  on  the  answer  to  the 
question:  "Why  did  a  given  user  make  a 
telephone  call?  If  the  user  did  so  merely 
to  pass  information  to  another  user 
imchanged.  the  call  could  be  thought  of 
as  communications  employing  a 
carrier's  facilities,  even  if  changes  in 
electrical  signals  are  involved.  If  the 
user  did  so  to  have  the  information 
manipulated  or  changed  by  the  carrier's 
facilities,  or  to  gain  information  from  the 
carrier's  facilities,  other  than 
information  aiding  in  using  these 
facilities  [e.g..  speed  dialing,  billing 
information  and  other  adjunct  services 
that  do  not  involve  the  content  of  the 
message),  the  call  could  be  thought  of  as 
an  information  use  of  these  facilities. 
Our  proposed  creation  of  a  new 
definition  of  protocols-type  processing 
functions  as  an  includable  subset  of 
basic  service  could  lead  to  a  treatment 
that  would  follow  philosophical 
framework,  since  uses  by  enhanced 
service  vendors  would  remain 
unregulated.  At  the  same  time,  this_ 
proposal  would  solve  the 
internetworking  and  new-technology 
protocol  conversion  problems  that 
remain  under  alternatives  #1  and  #2. 
and  which  we  address  separately 
below. 

109.  In  some  respects,  this  approach 
follows  the  treatment  of  the  overlap 
category  of  "hybrid"  services  of  the 
original  computer  inquiry  (Computer  I). 
We  would  not,  however,  permit  the  vice 
of  the  Computer  I  approach  to  intrude. 
Under  Computer  I.  services  in  the 
"hybrid"  category  were  required  to  pass 
a  weighing  test  to  determine  whether 
they  were  primarily  communications  or 
primarily  data  processing.  Since  there 
was  no  guidance  in  the  Computer  I  rules 
on  how  such  a  test  was  to  be  applied, 
we  increasingly  were  forced  to  examine 
individual  proposed  services  ad  hoc.  We 
propose  to  treat  such  offerings  by 
general  rule,  to  promote  certainty. 

110.  The  following  proposed 
amendment  of  §  64.702(a)  for  treatment 
of  what  we  would  term  "network 
processing"  would  appear  to  reach  this 
result: 

(a)  For  the  purpose  of  this  subpart: 
(i)  the  term  "enhanced  service"  shall  refer 
to  services,  offered  over  common  carrier 
transmission  facilities  used  in  interstate 
communications,  which  employ  computer 
processing  applications  that  act  on  the 
format,  content,  code,  protocol  or  similar 
aspects  of  the  subcriber's  transmitted 


information;  provide  the  subscriber 
additional,  different  or  restructured 
information;  or  involve  subscriber 
interaction:  and 

(ii)  the  term  "network  processing"  shall 
refer  to  the  employment  of  computer 
processing  applications  that  act  on  the 
format,  code,  protocol  or  similar  aspects  of 
the  subscriber's  transmitted  information  in 
providing  interstate  communications. 
Enhanced  services  are  not  regulated  under 
Title  II  of  the  Act. 

111.  Were  an  amendment  of  this 
nature  to  be  made,  carriers  could 
provide  "network  processing"  (as 
defined  above]  in  connection  with  basic 
service,  since  it  would  be  in  the  new 
category  that  specifically  recognizes 
these  functions  as  includable  in  the 
provision  of  interstate 
communications. "This  approach  would 
directly  recognize  protocols-type 
processing  as  related  to  basic 
communications,  but  would  preserve  the 
deregulated  status  of  enhanced  service 
vendors  under  the  existing  definition. 

5.  Additional  Problems  Needing 
Resolution  Under  Alternatives  *1  and 
#2 

112.  Under  alternative  #3.  protocol 
conversion  could  be  treated  as  part  of 
dominant  carriers'  regulated  basic 
service  offerings.  However,  under 
alternatives  #1  and  #2.  protocol 
conversion  would  remain  an 
unregulated  enhanced  service.  Although 
this  might  be  appropriate  generally, 
there  are  two  circumstances  addressed 
in  previous  decisions  for  which  such 
treatment  might  be  inappropriate.  These 
are:  protocol  conversion  in  cormection 
with  the  introduction  of  new  technology 
to  implement  existing  services,  and 
conversion  to  create  internetworking 
protocols  used  primarily  between  and 
among  carriers  (and  their  foreign 
correspondents).  See.  95  FCC2d  at  591- 
92  and  594. 

113.  In  the  Protocols  Decision,  we 
resolved  to  treat  these  specially  and 
expeditiously  by  waiver,  and  indeed  did 
so  in  the  case  of  the  X.75/X.25 
internetworking  waivers  supra. 
However,  such  waivers  still  must  be 
sought  and  approved,  which  introduces 
delay.  No  party  has  seriously  challenged 
our  conclusion  that  flexibility  to  engage 
in  protocol  conversion  for  these 
purposes  is  needed,  nor  our  conclusion 
in  the  X.75/X.25  waiver  order  that  an 
internetworking  interface  of  this  nature 
should  be  treated  no  differently  than  a 


"Or,  for  even  more  clarity,  the  following  phrase 
could  be  added  to  the  end  of  f  e4.702(b).  "provided 
that  no  such  prohibition  shall  apply  to  the  furnishing 
of  network  processing  services  by  such  common 
carrier" 


Federal  Regiater  /  Vol.  50.  No.  161  /  Tuesday.  August  20,  1985  /  Proposed  Rules 


33599 


basic  service  offering  (which  seemingly 
should  apply  equally  to  the  new 
technolgy  circumstance).  To  do  so  could 
impair  the  introduction  of  new 
technology  and  the  efficacy  of 
interconnected  through  service, 
domestic  and  foreign.  Thus,  it  seems 
pointless  and  counter-productive  to 
require  that  such  matters  be  treated  by 
ad  hoc  waiver.  A  rule,  appropriately 
bounded,  seems  most  appropriate. 

114.  Although  protocol  conversion 
facilities  would  be  permitted  to  be 
integrated  with  basic  facilities  under 
alternatives  #1  and  #2.  even  protocol 
conversion  for  these  purposes  would 
remain  classified  as  an  unregulated 
enhanced  offering  absent  more.  While  it 
might  make  sense  generally  to  continue 
to  treat  many  forms  of  protocols-type 
processing  as  unregulated  non- 
communications offerings,  and  such 
treatment  would  apply  in  most  cases 
under  alternatives  #1  and  #2.  the 
internetworking  and  technology 
introduction  circumstances  do  not  merit 
such  treatment.  In  these  cases,  the 
essential  nature  of  the  basic  service  is 
unchanged,  and  electrical  signal 
conversion  occurs  only  either  to 
promote  its  technological  evolution  or  to 
promote  its  interconnection,  both  of 
which  are  statutory  and  policy  goals  of 
this  agency.''*  Because  of  this,  while  our 
proposals  under  alternatives  #1  and  #2 
would  generally  leave  the  enhanced 
service  definition  unchanged  and 
address  only  requirements  for  structural 
separation,  we  also  propose  to  change 
this  treatment  in  these  cases  to  ensure 
that  they  are  treated  as  part  of  basic 
service.  Again,  our  approach  would  be 
to  do  this  by  rule  and  not  ad  hoc  waiver, 
to  minimize  uncertainty  and  delay. 
Language  comparable  to  the  following 
might  accomplish  this: 

(a)  *  *  *  Enhanced  services  are  not 
regulated  under  Title  II,  other  than 
conversion  of  protocols  between  those 
employed  in  a  new  implementation  of  an 
existing  communications  service  and  prior 
implementations  thereof,  and  conversion  of 
protocols  for  internetworking  of  services. 

IV.  Comparably  Efficient 
Interconnection  Issues;  ISDN 

115.  It  is  clear  that  policy  concerns  are 
raised  if  a  dominant  carrier  may  place 
equipment  within  its  central  offices  and 
connect  it  to  basic  service  with  intra- 


office  wiring,  while  other  providers  of 
comparable  services  must  achieve  such 
connections  using  higher-price  loops." 
The  lower  cost  of  such  wiring  as 
compared  with  the  loops  diat  others 
must  use  is  a  true  efficiency  that 
properly  can  (and  should]  be  passed  on 
to  the  public.  However,  as  a  result  of  the 
fact  that  business  firms,  including  the 
basic  service  providers  in  question  here, 
do  not-normally  allow  competitors  to 
locate  on  their  premises,  others  cannot 
achieve  the  same  efficiencies.'* " 

113.  We  believe  strongly  in  the  notion 
that  free  and  unfettered  competition  will 
create  a  range  and  variety  of  services 
that  will  serve  the  public  interest.  If  the 
carriers  and  their  competitors  could  be 
similarly  placed  at  reasonable  cost,  they 
would  compete  on  the  services  they 
provide.  But,  if  the  carriers  can  realize 
an  efficiency  that  others  cannot — as 
appears  to  be  the  case  here — this 
competition  would  be  pertiu-bed.  and 
achievement  of  its  benefits  might  to 
some  degree  be  impaired.  Our  existing 
Computer  II  rules  avoid  this  outcome  by 
preventing  the  carriers  subfect  to 
structural  separation  from  achieving 
such  efficiency.  The  major  theme  of  this 
notice,  however,  is  that  sacrificing 
material  efficiencies  to  achieve 
competitive  parity  is  imdesirable  as  a 
pubhc  policy,  particularly  if  less 
inefficient  alternatives  are  available. 
Indeed,  the  very  purpose  of  our  pro- 
competiUve  policies  is  to  bring  to  the 
public  the  benefits  of  all  available 
efficiencies. 

117.  In  our  a8ynchronous/X.25  waiver 
order,  we  acknowledged  that  the 
public's  interest,  as  opposed  to  the 
interest  of  the  petitioners'  competitors, 
is  in  realizing  whatever  economies  may 
be  available.  We  explicitly  declined  to 
destroy  this  true  efficiency  by  averaging 
techniques  that  might  artificially  raise 
the  costs  of  the  intra-office  wiring  to 
levels  comparable  to  those  sustained  by 
others  that  must  currently  utilize  loops 
for  comparable  purposes.'*  Such  a  result 
comports  with  our  statutory  mission  to 
promote  "rapid  and  efficient"  services. 
However,  the  point  still  remains  that  the 
competition  between  such  carriers  and 
others  is  perturbed  by  this  result 

118.  A  result  that  might  serve  the  dual 
goals  of  promoting  efficiency  while  not 
unduly  perturbing  competition  would  be 
for  both  groups  to  be  able  to  realize 


^'E.g..  Section  1  of  lt>e  Act  ("rapid  and  efTicient 
.  .  .  service"):  Section  218  (technical  development* 
and  improvement!  ...  to  the  end  that  the  l>enents 
of  new  inventions  and  developments  may  be  made 
available  to  the  people  of  the  United  Stales"): 
Section  201(a)  ("establish  physical  connections  with 
other  carriers"):  and  section  303(g)  ("provide  for 
experimental  uses  of  frequencies,  and  generally 
encourage  the  larger  and  more  effective  use  of  radio 
in  the  public  interest"). 


**  For  a  more  complete  explanation  of  this,  see  the 
asynchronous/X.2S  waiver  order,  paras.  66-67  and 
74-75. 

^td..  para.  75.  n.  58. 

"  We  know  of  no  industry  where  such  location 
has  successfully  t>een  made  compulsory,  but  we  do 
think  that  cooperative  co-location  of  facilities  is 
practical  and  feasible. 

"/</..  para.  78. 


these  efficiencies  to  the  maximum 
extent  feasible.  For  this  to  occur, 
however,  the  carriers  would  have  to  be 
willing,  or  required,  to  allow  others  to 
achieve  efficiencies  comparable  to  those 
the  carriers  themselves  received  by 
using  intra-office  wiring  rather  than 
loops.  By  this,  we  do  not  mean  that  the 
carriers  should  artificially  raise  the 
costs  of  their  offerings;  rather,  we  mean 
that  they  might  offer  others  comparably 
efficient  interconnection. 

119.  There  are  two  ways  that  this 
might  be  accomplished.  First,  new  forms 
of  interconnection  to  basic  service  could 
be  developed  that  could  be  used  by 
others,  not  located  in  the  central  office, 
to  achieve  interconnection  on  a  minimal 
number  of  loops  (loops  that  the  carrier 
itself  would  not  need).  One  such 
proposal  that  has  been  made  is 
addressed  below.  And  second,  carriers 
could  allow  others'  equipment  to  be  co- 
located  in  their  central  offices,  in  which 
case  it  too  would  avoid  using  loops  no 
differently  than  the  carriers'  equipment 
As  is  discussed  below,  it  has  been 
claimed  that  this  latter  approach  is 
problematical. 

120.  We  seek  comment  on  whether 
allowing  some  of  all  dominant  carriers 
to  integrate  the  innovative  technology 
associated  with  enhanced  services  with 
their  basic  facilities,  as  is  proposed 
variously  in  Sections  II  emd  III  of  this 
notice,  should  be  keyed  to  their  allowing 
others  to  achieve  comparable 
efficiencies,  through  new  forms  of 
interconnection  or  allowing  others' 
equipment  to  be  located  in  their  central 
offices. 

121.  Furthermore,  the  availability  of 
such  interconnection  or  co-location 
opportimities  would  appear  to  bear 
direcUy  upon  the  treatment  to  be 
accorded  dominant  carriers'  offerings 
under  the  framework  proposed  in 
Section  11.  For  example,  to  the  extent 
that  others  can  utilize  services  priced  on 
misallocated  costs,  marketplace 
incentives  are  created  for  the  allocation 
procedures  to  be  corrected.  The  nature 
and  extent  of  regidatory  protections  that 
might  be  warranted  for  provision  of 
ancillary-to-commimications  services  by 
dominant  carriers  that  can  be 
competitive,  imder  the  Section  n 
framework,  should  depend  on  this 
availability  and  we  seek  comment  on 
this.  We  discuss  the  intertx)nnection  and 
co-locations  concepts  in  detail  below, 
and  their  seeming  relationship  to  the 
development  of  integrated  services 
digital  network  (ISDNs). 

122.  Interconnection.  Comparably 
efficient  interconnection  opportimities 
would  avoid  the  potential  problems  of 
co-location,  discussed  below,  and  for 
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that  reason  may  be  the  preferred 
approach.  In  the  asyiicfaranous/X.25 
waiver  decision,  we  considered 
petitions  seeking  authority  to  locate 
separate  equipment  that  creates 
enhanced  services  in  the  petitioners' 
central  offices.  Such  equipment  was  to 
be  connected  to  the  exchange  sinularly 
to  equipment  located  elsewhere.  The 
only  difference  was  that  it  would  use 
intra-office  wiring  for  such  connections 
rather  than  loops.  However,  actual 
integration  of  protocols-type  and  other 
enhanced  service  functions  in  the 
computers  used  for  provision  of  basic 
service  is  feasible  and  potentially 
efficient. 

123.  Actual  integration  would  be 
permitted  under  otu-  Section  II  and 
Section  III  proposals.  If  actual 
integration  occurs,  the  carrier's 
"interconnection"  may  be  within  the 
innards  of  a  computer  or  its  software, 
and  it  may  be  infeasible  to  make 
identical  "interconnection"  available  to 
separately-housed  equipment  of  others. 
Thus,  we  use  the  term  "comparably 
efficient"  rather  than  "identical" 
because  we  would  not  wish  to  foreclose 
integration  of  the  carriers'  enhanced 
service  capabilities  with  equipment  used 
to  provide  basic  service.  In  such  case, 
rough  comparability  j[ that  is,  some 
measure  of  pricing  and  functional 
comparability)  might  suffice,  and  we 
invite  comment  on  whether,  and  how, 
such  "comparabilitjr"  might  be  assessed. 
If  interconnection  is  to  adequately 
address  this  comparability  concern, 
forms  of  loop  multiplexing  may  be 
required  to  minimize  the  loops  that 
others,  but  not  the  carrier  itself,  would 
continue  to  use,  and  we  invite  comment 
on  how  the  costs  of  such  multiplexing 
equipment  may  best  be  minimized. 
However,  there  may  be  intrinsic 
efficiencies  associated  with  particular 
integrated  services  that  warrant  non- 
comparability  ^  and  the  public  benefits 
of  these  would  be  weighed  in  our 
treatment. 

124.  The  notion  that  efficient  new 
forms  of  intercoimection  can  be 
developed  is  not  theoretical.  There  have 
been  of  press  reports  that  one  regional 
Bell  company,  Ameritech,  has  been 
developiing  new  interconnection  options 
and  functions  to  be  implemented  in  its 
central  office  facilities  that  might 
address  this  matter.  ••  We  strongly  urge 


this  carrier  to  explain  fully  in  its 
comments  herein  the  nature  of  these 
developments,  and  others  to  comment 
on  their  ramifications. 

125.  Co-location.  Oaring  the  course  of 
our  consideration  of  the  asynchronous/ 
X.25  waiver  petitions,  our  staff 
requested  information  from  the 
petitioners  on  whether  co-location  of 
others'  equipment  might  be  feasible.  In 
response,  they  strongly  and  uniformly 
opposed  making  co-location  available  to 
others,  citing  a  number  of 
administrative,  operational  and  security 
problems  that  might  arise.  Although  we 
expressed  misgivings  about  the  vaUdity 
of  these  claims,  we  were  not  prepared  in 
the  context  oi  the  ad  hoc  waiver 
requests  to  address  them 
comprehensively.  We  are,  however, 
prepared  to  seek  comment  on  these 
matters  in  this  proceeding. 

12a  We  note  in  this  regard  that  this  is 
not  the  first  time  claims  of  this  nature 
have  been  made.  They  were  made  in  the 
course  of  our  Carterfone  proceedings  in 
the  late  1960'sr*'  they  were  made  in  our 
mid-1970's  WATS  rate  investigation;" 
and  they  were  made  in  the  context  of 
co-location  of  domestic  satellite 
facilities  at  the  international  satellite 
earth  stations.  In  the  first  two  cases,  we 
did  not  reach  the  co-location  issues.  In 
the  third  case,  we  ordered  the  involved 
carriers  to  reach  agreements  addressing 
the  administrative,  operational  and 
security  issues.**  and  they  did  so.** 
which  indicates  that  such  issues  may  be 
more  theoretical  than  real  once  it  is 
decided  to  address  them.  Also,  one 
carrier  that  historically  argued  strongly 
against  co-location,"  ATiT,  is  now 


"•Applied  Spectrum  Technologies.  ENF  No.  85-6. 
Mimeo  No.  5532  (fune  27, 1985)  at  para.  31-2. 

"See.  e.g..  Communicafioni  Week  (Feb.  25, 1985) 
at  29:  TeicGomnninicalians  Reporta.  vol.  SI.  no.  7 
(Feb.  ta.lSB^at 


**  Claims  of  this  natui*  were  made  testimony  in 
the  proceedinga.  In  Am.  Tel.  and  Tel.  Co.  ("Foreign 
Attachment'!  Tariff  Revisions.  15  FCCad  805.  609 
(1968)  we  noted  that  they  were  not  germane  to  the 
interconnection  tariffs  then  before  us. 

••The  issue  was  raised  in  Am.  TeL  and  Tel.  Co. 
(WATS).  46  PCC2d  81.  84-86  (1974)  (designating 
interconnection  issues  in  a  pending  complainl  for 
hearing),  and  written  submissions  were  made  that 
included  comparable  claims.  In  the  final  decision. 
we  deferred  rssohition  of  these  issues  to  separate 
proceedings,  5»  FCC2d  971,  703-04  (197B). 

"  International  Record  Carriers,  76  FCC2d  115. 
147  (1960). 

**  International  Record  Carriers,  mimeo  no.  33141. 
released  fuly  3, 1980  (order  by  the  Chief,  Common 
Carrier  Bureau  accepting  the  parties'  negotiated 
arrangement).  See  aI$o.  Communications  Satellite 
Corp.  (Torus).  90  FCC2d  1205. 1214  (1982) 
(discussing  the  co-location  opportunities  required  to 
made  available  if  Torus  antennas  were  to  be 
authorized);  Aagust  9. 1983  letter  of  the  Chief. 
Common  Carrier  Bureau  to  Communications 
Satellite  Corporation  (discussing  th«  co-location 
arrangementa  made  to  aatisfy  the  requirements  of 
the  Tonu  ardor). 

*Tbe  argmnonta  ia  tho  Carterfone  and  WATS 
proceeding,  noted  in  the  previoua  paragraph,  were 
made  by  AT&T. 


offering  it  in  its  traiffs,  in  the  form  of  an 
offering  central  office-located 
interconnection  with  subscriber- 
provided  communications  facilities.  See. 
Tariff  F.C.C.  No.  9. 1st  Revised  Page  57x. 
section  2.8  (effective  April  27. 1985).  We 
seek  comment  on:  the  experience  gained 
in  these  instances  of  permitted  co- 
location;  the  likely  effectiveness  of 
comparable  industry  cooperation  in 
helping  to  foster  an  improved 
competitive  envrionment  for  enhanced 
services  competition;  and  the  extent  to 
which  the  circumstances  of  this 
proceeding  are  analogous  to  these. 

127.  As  was  noted  in  the 
asynchronous/X.25  waiver  order, 
carriers  themselves  may  well  have 
incentives  to  change  their  long-held 
views  against  co-location.  Space 
appears  to  be  available  in  many  central 
offices,  most  particularly  the  older  ones 
where  physically  large  electro- 
mechanical equipment  has  been 
replaced  by  smaller  electronic 
equipment,  and  lease  (or  even  sale)  of 
unused  space  would  represent  a 
potential  source  of  profits.  •• 

128.  And  finally,  some  of  the 
arguments  raised  against  co-location 
relate  to  entry  by  non-carrier  personnel 
in  the  carriers'  central  offices.  A  co- 
location  opportunity  does  not 
necessarily  imply  such  entry.  Telephone 
company  personnel  could  install, 
operate  and  maintain  equipment  owned 
by  others,  and  appropriate  contractual 
relationships  could  govern  provision  of 
such  services.  Under  such  an  approach, 
the  efficiencies  would  be  achievable  by 
others  in  a  manner  that  would  minimize 
the  claimed  administrative  difficulties. 
We  seek  information  or  experience  with 
such  arrangements  in  this  or  other 
industries. 

129.  In  sum,  we  conclude  that  these 
matters  have  not  been  explored  in 
depth,  and  we  propose  to  do  so  in  this 
proceeding.  We  are  especially  seeking 
comment  on  whether  the  flexibility  to  be 
granted  some  or  all  dominant  carriers 
under  our  proposals  herein  should  be 
keyed  to  whether  the  carrier  makes 
available  under  tariff  comparably 
efficient  interconnection  or  co-location 
opportimities  to  others  providing 
comparable  enhanced  services,  on  a 
space-available  basis  in  the  same  or 
nearby  central  office. 

130.  ISDN.  We  note  that 
interconnection  and  internetworking 


**Not  only  floor  spaco  has  been  fiood  up  by  the 
replacement  of  electro-mochanical  equipment  with 
electronic  equipment.  The  predecassor  relay  racks 
were  tallsr  than  current  equipment,  and  relatively 
inexpensiva  "catwalks"  conceivably  could  be 
doployad  to  utllixa  room  spaco  above  current 
switching  equipment. 
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among  a  wide  variety  of  service 
providers,  both  basic  and  enhanced,  is  a 
subject  being  intensively  considered  in 
the  context  of  planning  for  integrated 
services  digital  networks  ("ISDNs").*' 
The  ISDN  network  functional  principles 
recently  adopted  by  the  CCITT  also 
clearly  envision  a  broad  range  of 
"users"  availing  themselves  of  network 
services.  Potential  customers  employing 
the  user-network  interfaces  include 
"local  area,  private,  existing  telephone 
or  dedicated  networks,  specialized 
storage  and  information  processing 
centres,  another  ISDN,  or  service 
providers  outside  an  ISDN."  ••  In 
addition,  the  draft  ISDN  architecture 
functional  model  recognizes  the  ultimate 
need  for  many  more  reference  points, 
Interfaces  and  connection  types  to 
accommodate  a  matrix  of  configurations 
involving  ISDNs,  specialized  networks 
internal  and  external  to  ISDNs, 
dedicated  networks,  and  users.*"  This 
effort,  occurring  in  CCTlT  Study  Croups 
and  in  domestic  preparatory  bodies  such 
as  the  ANSI-accredited  TlD 
committees,  seems  to  complement  our 
efforts  to  pursue  comparatively  efficient, 
cost-based  opportunities  for 
interconnection  and  interoperation 
among  the  facilities  of  carriers  and 
enhanced  service  vendors. 

131.  The  potential  problems  of 
"interconnection"  when  there  is 
integration  may  rise  to  the  fore  when 
integrated  services  digital  networks 
(ISDNs)  are  con8idered."°  Briefly, 
international  ISDN  planning  has 
encompassed  integration  of  packet 
switching  and  some  degree  of  protocol 
conversion  with  conventional  telephony. 
Enhanced  service  vendors  offering 
packet  switched  transport  to  the  public 
utilize  carriers'  conventional  telephone 
and  private  line  services  to  configure 
their  netowrks  and  for  their  customers' 
access  to  these  networks.  These 
vendors'  customers  have  not  utilized 
local  telephone  companies'  packet 
switched  services  for  access  to  their 
services,  as  such  services  do  not 
currently  exist.  Indeed,  a  number  of  the 
petitioners  requesting  asynchronous/ 
X.25  waivers  stated  tfiat  they  would  not 


•'  See,  e.8:  Definition  of  Service  Principles. 
Question  2/XVIU;  ISDN  Architecture  Functional 
Model.  Question  3/XVIU;  Protoojl  Reference  Model, 
Question  4/XVlII;  Interworking  (if  ISDNs  and  other 
networks.  Question  7/XVIII  (questions  allocated  to 
Study  Group  XVHl  for  the  19e6-t«  Study  Period. 

carr  doc  com  xviu  no.  i,  n  jv.  i984). 

••  ISDN  Network  Functional  Principles,  Rec.  No. 
1.310.  CCrrr  Red  Book  (1985). 

•»  See.  ISDN  Architecture  Functional  Model. 
Draft  Rec  I.32X.  Annex  to  Question  3/XVIIL  n.  87, 
supra,  at  21. 

*"  A8ynchronous/X.2S  waiver  decision,  puras.  Sd- 
01. 


consider  deploying  such  services  in  the 
absence  of  the  waivers. 

132.  Our  asynchronous/X.25  waiver 
order  allowed  the  petitioning  carriers  to 
offer  services  similar  to  those  of  the 
existing  enhanced  service  vendors 
through  the  use  of  largely  separate 
packet  switched  networics  built  on  these 
carriers'  underlying  basic  services.  This 
was  similar  to  the  enhanced  service 
vendors'  offerings,  except  that  the 
petitioners'  packet  assemblers  and 
disassemblers,  and  similar  equipments, 
could  be  located  in  telephone  central 
offices,  unlike  those  of  the  existing 
vendors.  In  both  cases,  conventional 
telephone  services  are  used  for  users' 
access  to  the  carriers'  and  enhanced 
service  vendors'  packet  switched 
services.  But,  in  ISDN  this  approach  may 
be  infeasible.  ISDN  ultimately  may 
involve  integration  of  packet  switching 
with  the  conventional  services,  and  not 
the  creation  of  a  separate  packet 
switched  networks  accessed  through 
them.  As  we  noted  in  the  asynchronous/ 
X.25  waiver  order,  such  integration  is 
most  direct  in  the  case  of  "D"  channel. 
The  "D"  channel  is  used  not  only  to 
control  "B"  channels  that  can  be  used 
for  competitive  access  to  one  or  more 
vendors  of  data  transport  (be  it  basic  or 
enhanced);  it  also  can  be  used  for  end- 
to-end  packet  switched  data  transport. 
The  only  manner  in  which  another 
vendor  of  packet  switched  service  could 
be  accessed  on  the  "D"  channel  itself  is 
through  the  carrier's  "D"  channel 
switching  capabilities. 

133.  In  sum,  these  switching 
capabilities  appear  to  have  bottleneck 
characteristics.  Even  if  others'  packet 
switching  equipment  were  co-located  at 
the  central  office,  it  is  unclear  whether 
comparably  efficient  "interconnection" 
to  these  switching  capabilities  could  be 
gained,  as  compared  with  the  internal 
"interconnection"  through  integration  of 
the  carriers'  packet  switches  and 
channel  derivation  capabilities.  In  such 
circumstancesv^ew  interconnection 
opportunities,  such  as  those  being 
developed  by  Ameritech,  may  well 
determine  the  nature  and  effectiveness 
of  competition,  and  we  seek  comment 
on  this.  More  broadly,  we  solicit 
comments  on  the  ISDN  developments 
and  on  appropriate  definitional  and 
structural  approaches  that  can  best 
serve  our  dual  goals  of  promoting 
communications  efficiency  and  the 
bene^ts  of  competition.  To  the  extent 
that  these  comments  relate  to  the 
proposals  in  Sections  II  and  III  of  this 
notice,  we  would  hope  that  this 
relationship  is  fully  explored  and 
explained. 


V.  Voice  Message  Storage  Services 

134.  We  seek  also  to  address  the  voice 
message  storage  services  that  were  the 
subject  of  our  Custom  Calling  U 
determinations.*'  As  was  noted  in  the 
introduction  to  this  notice,  when  we 
were  considering  the  nature  and 
treatment  of  the  voice  storage  services 
that  were  the  subject  of  the  Custom 
Calling  II  order,  we  were  told  that 
competitive  alternatives  were  being 
developed  and  would  be  offered  to  the 
public.  Five  years  have  elapsed,  and  we 
are  not  aware  of  any  that  are  available. 
It  would  appear,  therefore,  that  our  faith 
in  the  validity  of  these  claims  was 
misplaced,  and  that  the  public  has  truly 
been  denied  a  desirable  service.  This 
seems  to  be  a  very  unfortunate  effect  of 
the  application  of  the  Computer  U  rules 
and  pohcies. 

135.  At  the  same  time,  interconnection 
of  others'  equipment  to  subscribers' 
loops  that  might  have  efficientiy 
implemented  services  comparable  to 
Custom  Calling  II  was  not  available. 
Consider,  for  example,  delayed  message 
service.  If  a  call  were  placed  by  caller  A 
to  caller  B's  telephone  number  and 
caller  B  did  not  answer,  the  call  would 
be  diverted  to  a  central  voice  storage 
cap&bility  and  caller  A's  message  would 
be  s*ored.  Later,  when  caller  B  was 
prepared'to  receive  calls,  he  or  she 
would  dial  a  code  and  the  central 
stonige  would  replay  the  message.** 
Service  of  this  nature  could  be 
implemented  in  a  central  office,  or  in  an 
answering  machine  at  caller  B's 
premises. 

133.  AT&T  and  the  Bell  Operating 
Companies  were  seeking  to  make  such  a 
service  available  not  only  to  caller  B, 
but  also  to  other  telephone  subscribers 
on  the  exchange.  Suppose  there  were 
twenty-four  others  on  that  exchange,  C- 
Zh  that  did  so.  Now  the  central  office- 
located  and  premises  equipment 
implementations  become  different  On  a 
statistical  basis,  the  carrier  might 
conclude  that  no  more  than  three  of 
these  subscribers  would  actually  be 
receiving  an  incoming  voice  message  at 
the  same  time.  Thus,  only  three  channels 
would  be  required  between  the  storage 
facility  and  the  switch,  and  the  switch 
would  connect  each  of  them  to  an  actual 


"  Similar  services  are  available  in  mobile  radio 
services. 

"On  reconsideration  of  the  Final  Decision  in 
Computer  II,  we  concluded  that  the  combination  of 
storage  by  caller  A  and  purposeful  retrieval  by 
caller  B  was  the  type  of  "subscriber  interaction  with 
stored  inforamtion"  addressed  in  the  third  maior 
clause  of  Section  64.702(a),  and  therefore  an 
enhanced  service.  64  FCC2d  sa  54  (1960).  Therefter, 
we  declined  to  waive  the  Computer  II  treatment  of 
this  service.  Custom  CaUing  n.  88  FCCJd  1  <19S4). 
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incoming  call.  Such  a  connection  might' 
be  termed  a  "trunk  side"  connection.  If 
storage  equipment  could  not  obtain  such 
a  connection  to  the  switch,  it  would 
have  to  have  connections  with  each  of 
the  lines  that  wight  receive  a  call,  i.e., 
twenty-five  connections  in  this  example 
to  the  lines  of  subscribers  B-Z.  This 
latter  connections  would  be  termed  a 
"line  side"  connection. 

137.  "Trunk-side"-type  connections  of 
this  nature  are  not  available.  The  price 
of  line-side  connections,  which  involve 
loops  connected  to  each  of  the  lines  that 
might  subscribe  to  a  storage  service  of 
this  nature,  would  be  either  at  normal 
exchange  rates  or  at  rates  governing 
comparable  interconnection  of 
answering  service  bureaus  to  their 
subscribers.  Current  call  forwarding 
services  can  be  used,  if  invoked 
manually,  to  route  to  a  common  storage 
facility  incoming  calls  made  to  the  lines 
of  all  subscribers.  However,  most 
existing  caU  forwarding  services  do  not 
send  forward  the  number  that  was 
actually  dialed,  thus  such  a  central 
storage  facility  would  not  necessarily 
know  the  identity  of  the  subscriber  to 
whom  the  message  was  directed. 
Furthermore,  call  forwarding  must 
normally  be  invoked  manually.  A 
subscriber  to  call  forwarding  must  dial  a 
code  each  time  he  or  she  wishes  calls  to 
be  forwarded,  and  must  dial  another 
code  each  time  such  forwarding  is  to  be 
cancelled.  And  finally,  forwarding  does 
not  operate  quite  the  same  as  typical 
answering  services,  i.e..  where  the 
telephone  will  ring  several  times  (during 
which  it  can  be  answered  normally)  and 
then  the  call  will  be  diverted 
automatically  to  the  answering  device  or 
bureau.  All  other  things  being  equal 
(and  they  are  not),  such  a  manually- 
initiuted  and  cancelled  message  service 
could  well  prove  less  desirable  in  the 
marketplace  than  an  automatic  one. 

138.  We  are  aware  that  concentrator/ 
identifier  equipment  might  be  installed 
in  central  offices  to  give  outsiders  an 
interconnection  opportunity  somewhat 
comparable  to  that  achievable  in  the 
form  of  the  "trunk  side"-type 
connections.  However,  since  such 
equipment  may  be  costly,  it  may  limit 
the  development  of  services  of  this 
nature.  If  such  capabilities  have  been 
nrfcrfid,  their  price  has  apparently  been 
loo  high  to  make  such  services  viable. 
Or,  such  capabilities  may  not  have  been 
offered,  and  the  costs  of  loops  between 
the  central  office  and  the  central 
message  facility  may  have  been  loo  high 
to  miike  such  services  viable."' 


139.  These  factors  may  well  change, 
either  as  a  consequence  of  this 
proceeding  or  in  the  marketplace.  First, 
in  Section  IV  above  we  are  soliciting 
comment  on  interconnection  (or  co- 
location)  opportunities  that  could 
facilitate  efficient  access  by  others  to 
the  exchange.  As  noted,  Ameritech  is 
actively  pursuing  the  development  of 
new  interconnection  options.  Under 
these  approaches,  which  may  become 
available  in  the  future,  the 
interconnection  disparities  between 
telephone  companies'  voice  storage 
equipment  and  that  of  others  would  be 
minimized.  And  second,  new  custom 
calling-type  services  could  send  forward 
the  identity  of  the  originally-dialed 
number  in  the  case  of  call  forwarding 
service  (which  could  make  it  possible 
for  subscribers'  messages  to  be 
separately  identified  automatically,  if 
call  forwarding-type  services  were  used 
to  access  central  message  storage 
facilities).**  This  latter  option  could  be 
combined  with  a  more  automatic  form  of 
call  forwarding  than  may  presently  be 
available.  For  example  call  forwarding 
could  occur  after  a  specified  number  of 
rings  without  manual  initiation/ 
cancellation.  Or,  it  may  develop  that  the 
present  manual  forwarding  initiation/ 
cancellation  procedures  are  adequate. 
One  or  more  of  these  changes  might 
make  it  possible  for  services  of  this 
nature  to  be  provided  consistently  with 
our  Computer  II  policies.  We  invite 
comment  on  this,  and  specifically 
request  that  Ameritech  address  how.  if 
at  all,  the  new  developments  it  is 
pursuing  might  affect  these  matters. 

140.  Of  course,  it  may  be  that  none  of 
these  changes  is,  or  will  be,  significant. 
This  would  bring  us  back  to  the  start  of 
this  discussion:  there  appear  to  be 
potentially  valuable  services  that  could 
be  deployed  with  relative  ease  and 


*'  (UtrnpanAAe  vjm\  cunccpis  ffm-m  the 
i:<jnnf(:li<>nii  with  their  ruAlnmerii'  lintn  by 
iinKwrnnd  wrrvifu;  liiin-iius.  Alrhiiiq(h  Ihf  prices  of 


ttiew  bureau*'  services  (wtiidi  reflect  tlie  cost  of 
these  connections)  are  almoat  invariably  higher 
than  would  be  the  case  if  their  customers  simply 
purchased  answering  machines,  their  services  are 
purchases.  This  often  reflects  a  need  for  the 
judgment  that  can  only  l>e  exercised  by  a  live 
operator.  A  doctor's  answering  service  bureau,  for 
example,  can  judge  when  to  get  in  touch  with  the 
doctor  immediately  in  an  emergency;  a  machine 
cannoL 

•*  See.  North  Amrrkan  Telephone  Assa.  op  cit.. 
at  paras.  3ft-3a  discussing  "forwarded  call 
informatiun"  as  a  feature  to  be  offered  in 
connection  with  cenlrex  and  central  office-located 
automatic  call  distribution  systems.  If  such  ser\'ices 
can  also  be  offered  to  etimpment  of  comparable 
function  at  customers'  premises  (e.g..  centralized 
message  storage  or  call  answering  equipment)  they 
should  he  made  available,  just  as  a  variety  of  other 
capabilities  that  also  originated  as  cenlrex  ones 
(denominated  "Lucal  Area  Signalling  Service"  in 
(hat  order  at  paras.  42-52)  have  been  made 
available.  Indeed,  it  could  l>e  argued  that  a  failure  to 
do  so  could  constitute  centrnx  customers  an 
improperly  preferred  group. 


fairly  minimal  additional  investment. 
Alternatives  now  available  are  less 
efficient,  more  costly,  or  more  difficult  to 
employ;  and  the  sole  reason  the  public  is 
not  receiving  these  services  is  because 
our  Computer  II  rules  and  decisions 
have  prevented  their  implementation. 
Under  our  proposals  in  Sections  II  and 
III.  services  of  this  nature  might  be 
implementable.  but  such  proposals  may 
not  be  adopted.  Also,  the  proposals  in 
Section  III  are  largely  focused  on 
protocols-type  processing,  which  would 
not  include  these  services.  Given  the 
five  year  history  of  denial  of  voice 
message  services  to  the  public  we 
believe  it  important  that  they  be 
considered  specifically  and 
independently  of  proposals  made 
elsewhere  in  this  notice.  Therefore,  we 
invite  comment  on  whether  voice 
message  services  should  be  treated 
together  with  one  or  more  of  the 
alternatives  for  treatment  of  "protocols- 
type"  processing  in  Section  III  of  this 
notice,  or  alternatively,  whether  our 
Computer  II  rules  should  be  waived  to 
permit  such  services  to  the  offered  on  an 
efficient  basis,  that  is,  co-located  with  or 
integrated  in  facilities  for  basic  service. 
Finally,  we  invite  comment  on  whether 
such  services  should  be  treated  as  an 
adjunct  to  basic  service. 

VI.  Network  Channel  Terminating 
Equipment 

141.  The  final  area  on  which  we  seek 
comment  concerns  network  channel 
terminating  equipment  ("NCTE").  Under 
long-standing  FCC  rules  and  policies. 
CPE  generally  may  be  connected  to  the 
telephone  network  if  registered  under 
Part  68  of  the  Commission's  rules.  In  the 
pre-Computer  II  time  period,  although 
both  groups  of  equipment  were 
registered,  carriers'  CPE  was  supplied 
subject  to  economic  regulation  at  the 
state  and  federal  level  while  others'  CPE 
was  supplied  free  of  any  such 
regulation.  In  Computer  II  we  freed  the 
supply  of  all  such  equipment  from 
regulation.  However,  Computer  II  did 
not  answer  the  fundamental  question: 
Where  does  the  "network"  end  and  the 
"premises  equipment"  begin?  Computer 
II  did  not  purport  to  deregulate  digital 
and  analog  basic  services  and  facilities, 
only  CPE. 

142.  This  matter  became  significant  in 
the  case  of  NCTE.  NCTE  is  equipment 
that  does  not  serve  as  the  end  of  a 
communications  channel.  Rather,  it  is 
inserted  in  the  stream  of  such  a  channel, 
and  other  equipment  is  connected  to  it 
to  actually  use  the  channel  for 
communications.  It  is  physically  located 
at  a  subscriber's  permises.  The 
telephone  companies  argue  that  such 
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equipment  is  part  of  the  channel  and 
that  it  should  therefore  be  supplied  by 
them  when  they  install  a  channel  (i.e.. 
on  a  monopoly  basis]  since  it  serves 
only  to  make  the  channel  usable.  Those 
who  wish  to  supply  such  equipment 
competitively  argue  that  it  is  part  of  the 
CPE  and  should  fall  under  the  Part  66  . 
registration  program  (which  would 
permit  subscriber-provided  NCTE  to  be 
used]  and  under  Computer  II  CPE 
treatment.  The  latter  would  require  the 
telephone  companies  themselves  to 
furnish  such  equipment  on  an 
unregulated  basis,  and  require  AT&T 
and  the  BOCs  to  furnish  this  equipment 
subject  to  structural  separation.  In  our 
CC  Docket  No.  81-216  decisions.  94 
FCC2d  5  (1983).  recon.  denied.  97  FCC2d 
527  (1984),  we  accepted  the  latter  group 
of  arguments,  and  deemed  such 
equipment  CPE  in  the  context  of  our 
Computer  II  pohcies.' At  the  same  time, 
we  began  developing  appropriate  Part 
68  rules  under  which  this  equipment 
could  be  registered,  and  subscriber's 
ability  to  use  it  nationwide  would  be 
secured. 

143.  We  see  no  reason  to  revisit  the 
Part  68  determinations.  Subscribers 
should  be  permitted  to  provide  their 
own  NCTE,  ast  least  as  an  option.  But, 
we  now  believe  that  the  treatment  of 
such  equipment  as  CPE  under  Computer 
II,  and  particularly  the  application  of 
structural  separation  to  AT&T  and 
BOCs,  carries  costs  that  may  not  have 
been  apparent  when  we  reached  our 
decisions,  and  that  this  equipment  may 
be  somewhat  different  in  kind  than  the 
vast  range  of  CPE  that  has  been  treated 
generally  under  Computer  II. 

144.  Petitions  for  Waiver.  Several 
petitions  seeking  waiver  of  the 
requirement  that  AT&T  and  the  BOCs 
supply  this  equipment  on  a  structurally 
separated  basis  are  pending.  The  claims 
made  are  two-fold.  First,  the  type  of 
operations  involved  in  installing  and 
maintaining  this  equipment  are  more 
akin  to  installation  and  maintenance  of 
lines  than  premises  equipment,  and  the 
wrong  telephone  company 
craftspeople — those  trained  and 
equipped  to  work  on  premises 
equipment — are  required,  under 
structural  separation,  to  deal  with  the 
NCTE.  NCTE  has  historically  been 
treated  as  part  of  the  channel,  and  those 
who  install  and  maintain  the  channel 
are  better  equipped  by  training, 
experience  and  day-to-day  work 
function  to  deal  with  NCTE. 

145.  Second,  it  is  claimed  that 
subscribers  (and  their  equipment 
suppliers)  have  suffered  delays  and 
malfunctions  in  attempting  to  obtain  and 
utilize  NCTE.»*The  structurally- 
separated  affiliates  of  AT&T  and  the 
BOCs  do  not  always  have  such 


equipment  in  stock,  nor  do  other 
equipment  suppliers.  But,  the  structural 
separation  governing  AT&T  and  the 
BOCs  ensures  that  these  companies  may 
not  supply  the  equipment.  We  did  not 
intend  such  a  "Catch  22"  result  in 
applying  our  Computer  II  rules. 

146.  And  third,  it  has  been  claimed 
that  while  our  decision  about  the 
particular  NCTE  that  laid  out  the 
original  policy  may  have  been 
appropriate,**  we  unwisely  generalized 
this  decision  to  all  current  and  future 
digital  NCTE  without  adequately 
considering  the  impact  of  such  a 
decision  on  innovation  and  network 
evolution.  Viewed  narrrowly,  it  has 
been  argued,  the  decision  to  deregulate 
NCTE  promotes  competition  for  NCTE. 
But,  viewed  more  broadly,  the 
ubiquitous  supply  of  NCTE  by  the 
telephone  companies  can  create 
standard  interfaces  for  other  terminal 
equipment.  Such  interfaces  would  be 
independent  of  the  loop  technology  and 
characteristics  to  which  the  NCTE  is 
connected,  and  competition  among  loop 
technologies  and  in  terminal  equipment 
would  be  promoted."  Stated  anoUier 
way,  it  has  been  argued  that  if  telephone 
companies  supply  NCTE  with  the 
channels,  they  may  implement  the 
channels  as  they  please,  so  long  as  the 
NCrE  creates  a  standard  interface  to 
which  premises  equipment  may  be 
designed  and  connected.  Thus,  they  are 
free  to  change  channel  characteristics 
and  technologies  at  will,  or  to  utilize 
multiple  technologies  in  different  regions 
of  their  service  areas,  without 
considering  the  effects  on  terminal 
equipment  suppliers  and  users. 
Competitive  terminal  equipment  can  be 
utilized  without  concern  for  the  channel 
characteristics  under  such  an  approach, 
and  competition  for  the  terminal 
equipment  can  be  promoted  since  the 
standard  interfaces  created  by  the 
NCTE  may  be  the  same  nationvtride,  or 
even  worldwide,  and  relatively  small 
producers  of  terminal  equipment  can 
serve  very  broad  markets  with  the  same 
equipment  design. 


''E.g..  Letter  filings  of  Bell  South  Corporation  in 
ENF  84-33.  dated  (una  13  and  fune  14. 1985, 
lummarizing  presentaUont  made  to  Commissioners' 
offices  and  lo  the  Common  Carrier  Bureau.  Requests 
by  Ameriteoh.  Bell  South  and  Southwestern  Bell  are 
pending  seeking  waiver  of  the  requirement  thai 
digital  DS-1  and/or  DDS  NCTE  be  provided  through 
structural  separation.  The  BOCs  do  not  always  have 
such  equipment  in  stock,  nor  do  other  equipment 
suppliers.  But,  the  structural  separation  governing. 
AT&T  and  the  BOCs  ensures  that  these  companies 
may  not  supply  the  equipment.  We  did  not  intend 
•uch  a  "Catch  22"  result  in  applying  our  Computer  11 
rales. 

**/.e.,  NCTE  used  with  the  stable  DOS  technology 
and  service. 

*^This  argument  really  is  one  in  favor  of 
monopoly  supply  of  the  NCTE  by  the  telephone 
companies,  a  possibility  that  we  reject  coruistent 
with  our  decision  to  register  such  equipment  under 
Part  66  of  the  rules. 


147.  These  problems  are  only  now 
surfacing  because  of  the  introduction  of 
new  services.  They  did  not  arise  until 
recently  for  embedded  NCTE.  Both  the 
disrtict  court  that  implemented  the  MFJ 
and  this  Commission  treated  existing 
NCTE  as  sui  generis,  and  not  identically 
with  other  CPE,  for  some  time.  Under 
the  MF],  the  embedded  base  of  premises 
equipment  was  transferred  to  AT&T, 
and  the  BOCs  were  obliged  not  to 
discriminate  in  their  treatment  of  AT&T 
and  other  equipment  supphers.  Yet. 
under  the  Plan  of  Reorginization 
accepted  by  the  court  the  BOCs  and  not 
AT&T,  retained  the  embedded  base  of 
NCTE.  Thus,  the  divestitiu^  did  not 
disrupt  past  practices  in  the  supply, 
installation  and  maintenance  of  NCTE. 
Similarily,  when  this  Commission 
considered  issues  surroimding 
deregulation  of  the  embedded  base  of 
customer-premises  equipment  treatment 
of  embedded  NCTE  was  deferred,  and 
during  the  deferral  period  structural 
separation  was  similariy  deferred.  ••  In 
sum,  while  the  determination  that  NCTE 
would  be  treated  in  the  future  as  CPE 
under  Computer  II  was  made  some  time 
ago,  the  effects  are  only  becoming 
apparent  now. 

148.  "Multiplexing" Exception.  In 
addition  to  these  practical  problems, 
there  is  a  continuing  uncertainty 
invovling  "multiplexing"  devices. 
created  in  the  Computer  II  Final 
Decision,  that  may  relate  directly  to  the 
evolution  of  basic  and  enhanced 
services.  Multiplexing  is  a  technology 
that  permits  individual  channels  of 
communications  to  be  combined 
("multiplexed")  into  a  single  channel, 
and  separated  out  again 
("demultiplexed")  a  the  other  end  .  It 
can  be  used  by  subscribers  to  create 
sub-channels  of  the  channels  furnished 
by  the  carriers,  or  it  can  be  used  by 
carriers  themselves  to  create  the 
channels  they  offer  to  the  public. 
Subscribers  typically  use  multiplexing 
equipment  that  they  supply  as  CPE  to 
"break  down"  private  lines  leased  from 
carriers  into  individual  data  channels. 
The  equipment  that  performs  this 
function  has  long  been  furnished  by 
subscribers  (or  telephone  companies)  as 
customer-premises  equipment.  Carriers 


"In  July,  1984,  the  Common  Carrier  Bureau 
granted  Ameritech.  Bell  Atlantic  Bell  South. 
Northwestern  Bell  and  NYNEX  perraisison  to 
continue  to  provide  and  support,  on  an  nnseparated 
basis,  digital  NCTE  placed  in  service  during  the 
transition  period  between  January  1. 19S4  and  |ui>e 
30, 1984.  pending  the  outcome  of  proceedings  in  CC 
Docket  No.  B1-0B3  directed  towards  establishing 
procedures  for  deregulating  such  embedded  NCTE. 
While  equipment  placed  in  service  thereafter  has 
been  required  to  be  supplied  subject  to  structural 
separation,  as  a  practical  matter  a  pool  was  created 
of  equipment  not  subject  to  such  separation,  it  may 
t>e  that  only  recently  has  this  pool  been  depleted. 
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typically  use  multiplexing  (as  part  of  the 
network)  where  loop  facilities  are 
limited,  to  create  multiple  channels  on 
the  loops  that  are  available.  In  the  latter 
case,  the  subscriber  is  indifferent  to 
whether  the  channels  it  has  ordered  are 
delivered  on  individual  loops,  or  are 
created  by  multiplexing  equipment  from 
loops  that  carry  other  channels. 
Multiplexing  is  also  used  in  digital  or  a 
system,  where  it  is  an  intrinsic  part  of 
providing  transport. 

149.  In  the  Final  Decision,  we  stated 
that.  "Excluded  from  CPE  is  *  *  * 
multiplexing  equipment  to  deUver 
multiple  channels  to  the  customer."  71 
FCC2d  at  447.  n.  57.  We  recently 
explained  that  this  was  intended  to 
retain  carriers'  historic  flexibility  to 
deliver  channels  using  multiplexing 
technology,  and  differentiated  this  from 
the  type  of  multiplexing  where  the 
channels  offered  by  carriers  are 
subdivided  by  the  subscribers.  In  the 
former  case,  the  equipment,  although 
located  at  subscribers'  premises,  is 
considered  part  of  the  network;  in  the 
latter  case,  it  is  treated  as  customer- 
premises  equipment.  We  also 
emphasized  that  this  treatment  is 
limited  to  a  multiplexing  function  alone, 
and  that  inclusion  of  multiplexing 
capabilities  with  others  will  not  redefine 
the  combined  equipment  as  part  of  the 
network."  However,  as  networks 
increasingly  become  more  digital,  a 
different  approach  will  be  needed  for  a 
third  case  not  heretofore  explicitly 
considered. 

150.  Here,  the  carrier  offers  multiple 
channels  to  one  subscriber,  and  delivers 
only  one  (or  some)  of  them  to  another 
subscriber.  For  example,  if  a  data 
channel  were  multiplexed  on  a 
conventional  telephone  loop,  the  end- 
user  would  receive  two  channels  at  its 
premises  that  would  be  created  through 
multiplexing.  At  the  central  office  end. 
however,  only  one  of  them,  the  data  sub- 
channel, would  be  connected  to  a  data 
transport  service  or  to  a  data  service 
vendor  (the  other  subscriber  involved). 
Only  the  carrier  would  perform  the 
multiplexing  function  at  the  central 
office  end  (unless  co-location,  as 
discussed  in  Section  IV  of  this  notice, 
were  available).  We  seek  comment  on 
whether  the  multiplexing  equipment  at 
the  end-user's  premises  should  be 
treated  as  akin  to  the  case  where 
subscribers  performing  multiplexing  at 
each  end  of  a  connection  (in  their 
premises  equipment),  or  akin  to  the  case 
where  the  telephone  company  delivers 
multiple  channels  through  multiplexing 


equipment  that  is  deemed  part  of  the 
network. 

151.  This  also  relates  to  the  treatment 
to  be  accorded  enhanced  services.  If  the 
telephone  company  supplies  the 
multiplexers  at  both  ends  of  a  channel, 
there  is  no  protocol  conversion  between 
the  ends.  If  it  supplies  the  central  office 
end  multiplexer  but  not  the  one  at  the 
subscriber's  end.  is  there  a  net  protocol 
conversion  involved,  and  if  so.  between 
what  points?  What  is  the  significance  of 
such  conversion  under  the  proposals 
made  in  other  sections  of  this  notice? 

152.  We  believe  the  problems  and 
"multiplexing"  ambiguities  identiHed 
above  merit  addressing  in  this 
proceeding.  In  view  of  the  claims  that 
have  been  made,  and  the  problems  that 
may  now  be  surfacing  for  the  first  time, 
we  shall  carve  out  the  NCTE  issues  as  a 
special  area  for  comment,  and  maintain 
the  option  of  treating  this  equipment  sui 
generis.  '**  We  speci^cally  give  notice  of 
the  following  potential  resists  that  may 
be  adopted  individually  or  in 
combination: 

a.  That  NCTE  will  continue  to  be 
treated  as  unregulated  customer- 
premises  equipment,  but  that  structural 
separation  will  not  apply  to  its  supply, 
installation  and  maintenance; 

b.  That  NCTE  may  be  treated  as  part 
of  carrier's  network  facilities  on 
condition  that  service  is  offered  to 
subscriber-provided  NCTE  with  a  price 
differential  that  reflects  that  the  carrier 
will  not  be  providing  NCTE  to 
subscribers  that  seek  to  provide  their 
own; 

c.  That  equipment  implementing 
"multiplexing"  (and  not  other  functions) 
will  continue  to  be  eligible  for  treatment 
as  part  of  the  network,  but  that 
"multiplexing  "  will  be  more  clearly 
defined  than  heretofore;  and 

d.  That  subsets  of  the  circuit 
termination,  signal  conditioning,  testing 
and  multiplexing  functions  now  included 
within  the  ambit  of  the  term  "NCTE" 
might  be  accorded  special  treatment. 
We  emphasize  that  we  are  not 
reopening  the  question  of  whether 
subscribers  should  have  the  ability  to 
supply  their  own  NCTE.  That  right  is 
established. 

VI.  Summary  and  Ordering  Clauses 

153.  In  summary,  we  are  broadly 
reopening  the  enhanced  services  issued 
addressed  in  Computer  II,  and  certain 


••Infl  BustneM  Machines  Corp.  (LADT). 

FCC:2d ,  FCC  85-292.  released  |une  11. 1985. 


'"Our  decision  to  reopen  the  Computer  II  aspects 
of  the  CC  Docket  No.  81-216  NCTE  decisions 
generically  is  without  prejudice  to  action  on  the 
various  pending  requests  for  waiver  of  that 
treatment.  We  specificaUy  disclaim  any  intention  to 
delay  resolution  of  those  requests  pending  the 
outcome  of  this  proceeding. 


limited  NCTE  issues.  As  discussed 
previously,  we  do  so  for  three  principle 
reasons.  First,  the  industry  has  changed 
markedly  in  the  five  years  since  we 
reached  our  Computer  11  decisions,  and 
policies  and  requirements  adopted  then 
may  no  longer  be  appropriate.  Second, 
the  result  of  the  deHnitions  and 
structural  separation  requirements 
governing  AT&T  and  the  BOCs  have 
demonstrably  impaired  communications 
efficiency.  Our  waiver  policies  have 
ameliorated  this  to  some  extent,  but  at 
the  expense  of  uncertainty  and  delay. 
And  third,  it  is  clear  that  the  existing 
rules  do  not  establish  a  clear  dichotomy; 
the  line  that  now  exists  has  been 
interpreted  and  explained  in  ad  hoc 
decisions  virtually  since  the  day  the 
Final  Decision  was  adopted.  In  the  light 
of  these  factors,  it  is  imperative  that  the 
1980  rules  and  poUcies  be  reexamined. 

154.  In  saying  the  foregoing,  we  do  not 
wish  to  convey  the  impression  that 
Computer  II  was  misconceived.  It  has 
had  some  unfortunate  consequences,  but 
has  also  materially  contributed  to  the 
evolution  of  the  telecommunications 
industry  towards  a  more  effectively 
competitive  structures.  Computer 
premises  equipment  has  been 
deregulated  and  competition  in  the 
supply  of  such  equipment  is  flourishing, 
to  the  benefit  of  the  public.  Entities  with 
little  or  no  market  power,  for  which 
regulation  (and  its  costs]  is  unnecessary 
and  counter-productive  have  been 
deregulated,  even  when  offering 
substitutes  for  basic  communications 
service.  We  confirmed  the  deregulated 
status  of  the  information  and  data 
processing  industry,  and  removed  the 
uncertainty  attendant  to  our  treatment 
of  the  "hybrid"  category  in  the 
Computer  I  rules.  And,  with  all  of  their 
faults,  our  waiver  approaches  have 
blunted  the  most  untoward  and 
inefficient  effects  of  rigidly  applying  to 
AT&T  and  the  BOCs  the  definitional  and 
structural  separation  requirements  of 
Computer  II. 

155.  However,  as  telecommunications 
continues  to  evolve  domestically  and 
worldwide,  we  can  no  longer  blithely 
apply  the  approaches  of  Computer  II 
without  considering  their  effects. 
Structural  separation  has  been 
employed  in  the  First  and  Second 
Computer  Inquiries  to  respond  to  the 
age-old  problem  in  regulated  industries 
of  seeking  to  separate  the  joint  and 
common  costs  of  providing  multiple 
services,  some  of  which  are  regulated 
and  others  of  which  are  not.  The  costs  of 
unregulated  undertakings  should  not  be 
borne  by  subscribers  to  regulated 
services;  the  result  would  be  that  their 
rates  for  these  services  would  be 
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excessive  ("unjust  and  unreasonable" 
under  the  statute).  At  the  same  time, 
competition  for  the  unregulated 
competitive  services  could  be  adversely 
affected.  Structural  separation  solves 
this  problem,  fundamentally,  by  saying: 
"If  you  cannot  separate  joint  and 
common  costs,  ensure  that  they  cannot 
be  incurred."  Under  structural 
separation,  such  costs  are  limited. 

156.  The  result,  however,  can  be  to 
deny  the  public  true  efficiencies  that^an 
result  from  implementing  services  using 
joint  and  common  plant  the  efficiencies 
that  can  result  from  integration  of 
functions  that  today  are  deemed  part  of 
enhanced  service  with  the  facilities  used 
to  provide  basic  services.  And.  in  some 
cases,  the  result  can  be  (and  has  been) 
to  deny  the  public  services  that,  at  least 
in  the  past  could  not  be  provided  except 
through  such  integration.  These 
problems,  discussed  throughout  this 
notice,  have  occurred  most  significantly 
in  the  context  of  the  protocols-type 
functions  and  the  custom  calling 
services.  They  will  continue  to  occur  at 
an  ever-increasing  pace  as  the 
technology  continues  to  evolve  and  the 
rest  of  the  world,  operating  without  the 
artificial  constraints  of  the  current 
Computer  II  policies,  demonstrates  just 
how  short-sighted  our  present  policies 
are. 

157.  For  example,  integrated  digital 
networks  including  ISDN  will  inherently 
involve  the  broad  use  of  processing 
capabilities  in  carriers'  central  offices. 
The  hardware  that  will  be  used  will 
have  capabilities  beyond  merely  setting 
up  and  switching  channels,  just  as 
today's  packet  ase.mbler  and 
disassembler  devices  almost  invariably 
contain  protocol  conversion  capabilities, 
future  equipments  of  this  nature  will 
also.  If  such  capabilities  will  be  present, 
and  can  be  employed  at  little  additional 
cost  by  the  carriers  that  will  be 
purchasing  them,  are  we  to  continue  to 
restrict  their  use  under  Computer  II  rules 
that  dictate  that  the  inherent  technical 
capabilitis  of  the  equipment  cannot  be 
used?  That  result  of  our  current  rules 
can  and  must  be  changed.  The  public 
interest  is  not  served  by  artificially 
restricting  the  use  of  technology,  or 
subjecting  its  designers  to  legalistic 
design  review. 

158.  We  continue  to  believe  that  the 
nation's  telephone  network,  even  in  the 
post-divestiture  environment,  remains 
one  of  the  nation's  most  valuable  and 
most  underutilized  resources.  The  local 
loops  that  connect  the  nation  into  an 
increasingly  sophisticated  network  have 
the  special  ability  to  bring  diverse  and 
exciting  services  and  benefits  to  the 
American  public.  Conversely,  artificial 


limitations  on  the  capabilities  of  these 
loops  can  deny  broad  sectors  of  the 
public  these  services.  We  believe  that 
the  Communications  Act  requires  us  to 
encourage  and  stimulate  an  environment 
in  which  these  potential  benefits  will 
realized. 

159.  Regulatory  Flexibility  Act 
Certification.  Pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act,  we 
hereby  certify  that  this  proceeding  does 
not  address  a  "proposed  or  final  rule" 
that  will  have  a  "significant  impact  on  a 
substantial  number  of  small  entities." 
The  pertinent  definition  of  "small 
entity"  is  a  "small  business.  "  which  has 
the  same  meaning  as  "small  business 
concern"  under  section  3  of  the  Small 
Business  Act  i-e.,  "one  which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation."  Clearly,  none  of  the  entities 
which  could  be  subjected  to  regulation 
as  a  result  of  this  proceeding  are  small 
businesses.  AT&T  is  the  nation's  largest 
provider  of  interexchange 
telecommunications  service,  and  the 
other  carriers  that  might  be  subjected  to 
regulation  have  been  classified  as 
dominant  by  the  Commission  because  of 
their  monopolies  or  near-monopolies 
over  service. 

160.  Accordingly,  it  is  hereby  ordered, 
that,  pursuant  to  sections  1, 4(i).  4(j). 
201-05.  2ia  220,  303(g).  303(r)  and  403  of 
the  Communications  Act  of  1934  as 
amended,  47  U.S.C.  151. 154(i)-{j),  201- 
05,  218,  220,  303(g),  and  303(r)  and  403, 
and  5  U.S.C.  553  notice  is  hereby  given 
of  proposed  amendments  to  §  84.702  of 
the  Commission's  Rules  and 
Regulations,  47  CFR  64.702,  in 
accordance  with  the  proposals, 
discussion  and  delineation  of  issues  in 
this  Notice  of  Proposed  Rulemaking.  We 
hereby  give  notice  that  in  reaching  our 
decisions  herein  we  will  not  necessarily 
be  limited  to  the  comments,  replies  and 
responses  that  may  be  filed,  and  that  we 
may  utilize  other  information,  analyses 
and  reports,  provided  that  in  each  such 
case  a  copy  of  the  material  relied  upon 
will  be  associated  with  the  record  of  this 
proceeding. 

161.  It  is  further  ordered,  that, 
comments,  responses  and  replies  may 
be  filed  in  accordance  with  §  1.48, 1.49 
and  1.419  of  the  Commission's  Rules  and 
Regulations,  47  CFR  1.48, 1.49  and  1.419. 
Comments  will  be  due  on  or  before 
October  30, 1985  and  replies  will  be  due 
on  or  before  November  29, 1985. 

162.  It  is  further  ordered,  that  this 
proceeding  will  be  conducted  as  a  non- 
restricted  informal  rulemaking 
proceeding.  The  public  is  advised  that 
ex  parte  presentations  to  the 
Commission  and  its  staff  in  such  a 


proceeding  are  governed  by  %  1.1231  of 
the  Commission's  Rules  and 
Regulations.  47  CFR  §  1.1231.  Under 
these  provisions,  ex  parte 
presentations'"'  are  permitted  until  a 
draft  order  proposing  a  substantive 
disposition  of  this  proceeding  is  placed 
on  the  Commission's  Simshine  Agenda 
and  a  final  order  is  released  (or  the 
matter  is  returned  to  the  staff  for  further 
consideration),  provided  that  the 
substance  of  each  presentation  is 
summarized  in  a  document  to  be 
associated  with  the  public  record  of  the 
proceeding,  or  is  reflected  in  documents 
aheady  made  part  of  the  record  by  the 
party  making  the  presentation.  "**  Those 
who  might  make  such  presentations  are 
reminded  of  their  obligation  to  prepare 
and  file  timely  any  summaries  that  may 
be  required. 

163.  It  is  further  ordered,  that 
pursuant  to  section  603  of  the  Regulatory 
Flexibility-  Act  5  U.S.C  603.  the 
Secretary  shall  send  a  copy  of  this 
Notice  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

164.  And,  it  is  further  ordered,  that  the 
Secretary  shall  cause  a  copy  of  this 
Notice  of  Proposed  Rulemaking  to  l>e 
published  in  the  Federal  Register. 

Federal  Communications  Commission. 

William  |.  Tricuko. 

Secretary. 

(PR  Doc.  85-19520  Filed  8-19-85;  8:45  amj 

BiLUNa  CODE  sria-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  85-2391 

FM  Broadcast  Station  In  Reno,  NV 

AOENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  the 
substitution  of  Channel  269A  for  272A  at 
Reno.  Nevada,  in  response  to  a  petition 
filed  by  Emerald  Broadcasting 
Company. 


"'  A  "presentation"  ii  any  cx>mmunicatiOB  going 
to  the  merits  of  the  proceeding.  An  ex  pane 
presentation  is  any  written  presentation  made  to 
decision-making  personnel  that  is  not  served  on 
other  parties  to  the  proceeding,  or  sny  oral 
presentation  made  to  decision-making  persoanei 
without  advance  notice  to  other  parties  to  the 
proceeding  and  the  opportunity  to  t>e  present.  See. 
i  1.1201  (f)  and  (g)  of  tlie  CommissioR's  Rotes.  47 
CFR  1.1201  (fH«) 

'••  The  provisioM  of  our  ex  parte  rules, 
Ii  1.1231-1.1243  are  dispositive.  Our  slwinbaiid 
summary  of  their  requirements  do«s  not  alter  Aea. 
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DATES:  Comments  must  be  filed  on  or 
before  October  7. 1985,  and  reply 
comments  on  or  before  October  22. 1985. 
AOCMCSS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FUMTNER  INRMIMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stal.  1066.  as 
amended  1082.  as  amended:  47  U.S.C.  154. 
303.  Interpret  on  apply  sees.  301,  303.  307.  48 
Stat.  1081, 1062.  as  amended.  1083.  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  S  73.202(b). 
Table  of  Allotments.  FM  Broadcast  Stations. 
(Reno.  Nevada).  MM  Docket  No.  85-239.  RM- 
502& 

Adopted:  August  1. 1985. 

Released:  August  15, 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  has  been 
filed  by  Emerald  Broadcasting  Company 
("petitioner"),  requesting  the 
substitution  of  FM  Channel  269A  for 
Channel  272A  at  Reno.  Nevada.  The 
channel  can  be  allocated  in  compliance 
with  the  minimum  distance  separation 
requirements  of  S  73.207  of  the 
Commission's  Rules. 

2.  Petitioner  is  the  licensee  of  FM 
StaUon  KZFR.  Channel  275,  South  Lake 
Tahoe.  California.  Station  KZFR 
obtained  Class  B  status  approximately 
two  years  ago  [Report  and  Order  in  BC 
Docket  80-522,  BC-30688.  released 
lanuary  15. 1982)  and  has  since  been 
operating  under  special  temporary 
authority  from  its  existing  site  with 
reduced  power.  Petitioner  states  that  it 
recently  found  the  only  suitable 
available  site  on  Genoa  Peak  that  would 
be  free  of  multipath  distortion,  and 
provide  line-of-coverage  to  South  Lake 
Tahoe.  However,  the  site  is  short  spaced 
to  the  sites  proposed  by  seven 
applicants  for  Channel  272A  at  Reno. 
Nevada.  In  order  to  permit  Station  KZFR 
to  operate  as  full  Class  B  facility,  the 
Reno  channel  must  be  deleted  and  a 
substitute  channel  is  available 
according  to  Emerald. 

3.  The  current  applicants  for  Channel 
272A  at  Reno  will  be  mailed  a  copy  of 
this  Notice  in  order  to  elicit  their 
comments.  In  accordance  with 
Commission  policy,  we  would  retain  cut- 
off protection  for  the  pending  applicants 


when  they  amend  their  applications  to 
the  proposed  Channel  269A.  since  the 
channels  are  equivalent.  See 
Phillipsburg.  Kansas  [Docket  82-145)  48 
FR  10844.  published  March  15. 1983. 

4.  In  view  of  the  foregoing,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Allotments,  §  73.202(b)  of  the 
Commission's  Rules,  as  follows: 


'Cily 

ChannalNo. 

rf%t)tfn 

Proposad 

Reno.  Nevada 

23S.  238.  272A. 
283.  288,  and 
295. 

283.  289,  «M 
295 

5.  It  is  ordered,  that  the  Secretary  of 
the  Commission  shall  send  by  certiHed 
mail,  return  receipt  requested,  a  copy  of 
this  Notice  of  Proposed  Rule  Making  to 
the  following  applicants  for  Channel 
272A  at  Reno.  Nevada: 
Arthur  Winbum  Saunders.  Jr..  1126  Pine 

Street,  Santa  Monica.  CA  90405 

(BPH831216CG) 
James  N.  &  Rita  Lencionia,  921  Desert 

View  Drive.  Sparks,  Nevada  89431 

(BPH840404IB) 
Reno  Broadcasters.  Inc.,  1360 

Manzanita.  Reno.  Nevada  89509 

(BPH8404231S) 
Joy  Denise  Hill.  2809  Camulos  Way, 

Redding.  CA  96002  (BPH8404231Q) 
Carrillo  Broadcasting  Co..  1330  Sala 

Place,  Sun  Valley,  CA  91352 

(BPH840423IL) 
Meryle  Karloff  Hohnes.  1425  Calveras 

Avenue,  San  Jose.  CA  95128 

(BPH840423IR) 
Bonnie  Broadcasting  Corp..  359  Wheeler 

No.  A,  Reno.  Nevada  89502 

(BPH840423IN) 

5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
conunents  on  or  before  October  7, 1985, 
and  reply  comments  on  or  before 
October  22. 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  on  their  counsel  or 
consultant,  as  follows:  Michael  H. 
Bader,  Melodie  A.  Virtue,  Haley,  Bader 
&  Potts,  2000  M  Street  NW.,  Suite  600. 
Washington.  D.C.  20006  (counsel  for 
petitioner). 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  the  rule  making  proceedings  to 


amend  the  FM  Table  of  Allotments. 
§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Schott. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 


Federal  Register  /  Vol.  50.  No.  161  /  Tuesday.  August  20.  1985  /  Proposed  Rules 


33607 


3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  Hlings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  {See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(8)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
eflFect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  Involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  9  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1-420  of  the 
Conunission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission, 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  D.C. 

(FR  Doc.  85-19786  Filed  8-19-«5;  8:45  am] 
B4UJN0  CODE  (TIMII-M 


47  CFR  Part  73 


[MM  Docket  No.  84-14;  RM-4601;  RM-4720; 
RM-4«26] 

FM  Broadcast  Station  in  CooicaviNa, 
Uvlngston,  Lebanon,  Caiina,  and 
Goodlattsviila.  IN 

aqency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  action  propose?  five 
options  for  the  allocation  of  Channel  246 
in  response  to  five  mutually  exclusive 
proposals  for  the  channel  at  Cookeville, 
Lebanon,  Celina,  Livingston  and 
Goodlettsville,  Tennessee.  Due  to  the 
minimum  mileage  separation 
requirements,  the  channel  can  only  be 
allocated  to  one  community. 
DATES:  Comments  must  be  filed  on  or 
before  October  4, 1985.  and  reply 
comments  on  or  before  October  21, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

D.  David  Weston,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authorit)':  Sees.  4  and  303,  48  Stat.  1066.  as 
amended,  1082,  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081. 1082,  as  amended.  1083.  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
speciHc  sections  are  cited  to  text. 

Further  Notice  of  Proposed  Rule  Maldng 

In  the  matter  of  table  of  allotments,  FM 
broadcast  stations.  (Cookeville,  Livingston.' 
Lebanon.  ■  Celina, '  and  Goodlettsville. ' 
Tennessee  (MM  Docket  No.  84-14,  RM--4601, 
RM-4720,  RM-482e). 

Adopted:  July  12. 1985. 

Released:  August  13, 1085. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  49  FR  3220,  published 
January  26, 1984,  proposing  the 
substitution  of  Channel  234  for  Charmel 
232A  and  modification  of  the  license  of 
Station  WGSQ,  Cookeville,  Tennessee, 
to  specify  operation  on  the  Class  C 
channel.  The  Notice  was  adopted  in 
response  to  a  petition  filed  by  Gallaher 
and  Huffines  ("petitioner"),  licensee  of 
Station  WGSQ,  Cookeville,  Tennessee. 


Comments  in  response  to  the  Notice 
were  filed  by:  Globe  Fuel,  Inc.;  Gwen's 
Stout  Shop:  U.S.  Energy,  Inc..  WHUB. 
Inc.;  S.  Roger  York;  Richard  Gillespie; 
B&B  Associates;  Carl  Story  Company; 
and  petitioner,  all  expressing  an  interest 
in  the  charmel.  A  counterproposal  *  was 
filed  by  William  O.  Barry  ("Barry") 
proposing  Channel  229C2  in  lieu  of 
Channel  234  to  Cookeville,  to  permit  the 
allocation  of  Channel  233A  to  Lebanon. 
Tennessee. 


2.  In  response,  petitioner  filed  a 
Motion  to  hold  the  proceeding  in 
abeyance  pending  the  outcome  of  the 
proceedings  in  MM  Docket  No.  83-1148.* 
Subsequent  pleadings  filed  by  Barry  and 
petitioner,  and  related  Commission 
actions  have  raised  matters  which 
require  additional  comment  and 
consideration  in  this  Further  Notice. 

3.  In  June  1984.  Barry  filed  a 
supplementary  petition  *  amending  his 
counterproposal  and  requesting  the 
allocation  of  Channel  246A  to  Lebanon 
in  lieu  of  Channel  233A.  In  support 
Barry  stated  that  the  impact  of  the 
newly  created  ten  mile  "buffer  zone"  in 
BC  Docket  80-90  *  was  not  yet  apparent 
and  further  engineering  studies 
indicated  that  a  suitable  site  for 
Channel  233A  at  Lebanon  could  not  be 
found.  Barry's  new  proposal  resolved 
the  conflict  with  the  Cookeville 
proposal.  However.  Commission 
engineering  studies  indicated  that  the 
new  proposal  conflicted  with  a  pending 
petition  *  to  allocate  Channel  246  to 
Livingston.  Tennessee. 

4.  In  September  1984,  petitioner  filed 
reply  comments  proposing  the  ediocation 
of  Channel  246  to  Cookeville  to  satisfy 
the  criteria  newly  adopted  in  \  1.420(g)' 


■  These  communitie*  have  l>een  added  to  the 
caption. 


*  Barry's  counterproposal  for  Lebanon  was  later 
amended  to  specify  Chaiuiel  246A  which  would 
resolve  the  conflict  with  petitioner's  proposal  to 
allot  Channel  234  to  Cookeville.  Barry  subsequently 
filed  pleadings  requesting  the  substitution  of  various 
channels  at  Celina.  Spring  City  and  Calhoun. 
Tennessee,  to  maintain  his  proposal  for  Channel 
229C2  at  Cookeville.  However,  in  view  of  BaiT)''B 
current  position  seeking  the  allocation  of  Channel 
246A  to  l.el>anon,  these  requests  are  moot 

'  Report  and  Order,  MM  Docket  No.  83-114S.  88 
FCC.  2d  916  (1984). 

*  Motion  for  Leave  to  File  Supplemental 
Statement  end  Supplemental  Statement  of  William 
O.  Barry,  filed  June  14. 1964.  and  granted  herein. 
Barry's  petition  also  requested  the  allocation  of 
Channel  25SA  to  Celina.  Tennessee.  In  view  of  oar 
action  taken  herein  that  request  is  moot. 

*  See  Memorandum  Opinion  and  Order,  BC 
Docket  No.  80-«X  94  FCC.  2d  152  (1963):  recons.  97 
F.C.C.  2d  279  (1964). 

*  Cherokee  National  Standing  Stone  Broadcasting 
Company  Hied  a  petition  for  rule  making  (PM-47ao) 
on  December  IS.  1963.  proposing  the  allocation  of 
Channel  246  to  Ljvingstoa  Tennessee. 

*  Sec  fo.  3.  supra. 
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which  would  penntt  the  direct 
modincatjon  of  its  hcense  if  another 
channel  of  equal  clasc  could  be  allotted 
to  Cookeville  for  general  application.  In 
support,  petitioner  acknowledged  the 
other  expressions  of  interest  in  Channel 
246  aruging  that  there  is  a  ^eater  need 
for  a  wide  area  coverage  facility  in  a 
community  the  size  of  Cookeville. 
Petitioner  pointed  out  that  there  are 
alternate  Class  A  facilities  available 
which  would  satisfy  the  need  for  an  FM 
facility  in  the  smaller  communities.  With 
respect  to  Barry's  proposal  for  Channel 
246A  at  Lebanon,  petitioner  stated  that 
it  would  be  a  more  efficient  use  of  the 
channel  as  a  Class  C  to  provide  broad 
coverage  to  an  area  with  few  FM 
services,  such  as  Cookeville  rather  than 
a  Class  A  at  Lebanon  which  already  has 
both  regional  and  local  FM  services 
available. 

5.  After  petitioner  Filed  its  Reply 
Comments  in  this  proceeding,  additional 
pleadings  *  were  filed  by  Barry, 
petitioner  and  WHUB,  inc.  accompanied 
by  a  request  for  their  acceptance.  We 
will  not  consider  these  additional 
pleadings  in  view  of  our  determination 
to  issue  this  Further  Notice  which  will 
allow  interested  parties  ample 
opportunity  to  state  their  views  on  the 
proposed  allocation  of  Channel  246  in 
the  area.  Further,  there  is  no  provision  in 
the  Rules  for  the  filing  of  responses  to 
reply  comments,  and  the  information 
contained  therein  is  not  of  decisional 
significance.  See  9  1.415(d)  of  the 
Commission's  Rules.  Accordingly, 
acceptance  of  the  additional  pleadings 
are  denied. 

6.  In  related  actions  during  the 
pendency  of  this  proceeding,  the 
Commission  had  under  consideration 
numerous  counterproposals  filed  in 
response  to  the  Notice  in  MM  Docket 
84-231.*  the  omnibus  proceeding.  Two 
counterproposals  proposed  alternate 
uses  for  Channel  246  in  the  Cookeville 
and  Livingston,  Tennessee,  area.  The 
first,  filed  on  May  10, 1984,  by  John 
Heidelberg  ("Heidelberg")  proposed  to 
allocate  Channel  246C2  to 
Goodiettsville,  Tennessee.  We  have 


•  Motion  for  Leave  to  File  Statement  and 
Statement  of  William  O.  Bony  filed  by  William  O 
B«iiTy  on  October  li  1984:  Motion  to  Accept 
Supplemental  Comments  filed  by  WHUB.  Inc.  on 
November  2&  1984:  Motion  for  Leave  to  File 
Commentt  oti  Statement  of  William  O.  Barry  and 
Comments  of  Galloher  ^  Huffine  on  Statement  of 
William  O.  Barry,  filed  by  Gallaher  and  Huffines  on 
Oecember  za  1984:  Opposition  to  Supplemental 
Comments  nf  WHUB.  Inc.  filed  by  Callaber  and 
Huffiness  on  December  2a  1SS4:  Motion  for  Leave 
to  File  Petition  and  Statement  and  Petition  for 
Partial  Reconsideration  fiied  by  William  O.  Barry 
on  February  12. 19S6. 

0  49  Fed.  Reg.  11214,  published  KUtch  2B.  1984. 


incorporated  Heidelberg's  petition  into 
this  proceeding  as  a  request  for  a  new 
allocation  at  Goodiettsville  on  Channel 
246C2.  The  second  counterproposal, 
filed  on  May  14. 1994.  by  David  E.  Goff 
("Goff '),  proposed  the  allocation  of 
Channel  246C1  to  Celina,  Tennessee. 
Goff  argued  that  Channel  246C1  could 
provide  first  and  second  aural  services 
to  areas  significantly  greater  than  that 
which  could  be  achieved  by  the 
Commission's  proposal  to  allocate 
Channel  229A  to  Celina.  Goff  s  proposal 
was,  therefore,  separated  from  Docket 
84-231  and  incorporated  into  this 
proceeding. 

7.  In  view  of  the  foregoing,  it  appears 
that  there  are  numerous  requests  for  the 
use  of  Channel  246  which  preclude  its 
use  as  an  alternate  channel  allocation  at 
Cookeville  to  satisfy  the  requirements  of 
§  1.420(g)  of  the  Rules.  As  noted  below. 
Commission  engineering  studies  have 
determined  that  the  channel  can  be 
allotted  to  only  one  of  the  five 
communities.  Petitioner's  proposal 
advanced  in  reply  comments  has  also 
raised  pertinent  issues  to  which  the 
other  proponents  of  Channel  246  have 
not  had  an  opportunity  to  respond,  i.e.. 
the  most  efficient  use  of  the  channel, 
populations  served,  availability  of  other 
services,  etc.  Further,  the  petitions  for 
Livingston  and  Lebanon  were  not 
previously  noticed  by  the  Commission  in 
this  proceeding  since  they  were  filed 
separately  from  this  docket.  The 
Commission  is,  therefore,  unable  to 
determine  on  the  basis  of  the 
information  before  it,  that  the  allocation 
of  Channel  246  to  Cookeville  would  best 
achieve  the  objectives  of  section  307(b) 
of  the  Communications  Act  of  1934,  as 
amended.  We  have,  therefore,  decided 
to  issue  this  Further  Notice  to  allow 
interested  parties  to  demonstrate  which 
community  should  receive  the  allocation 
of  Channel  246  and  address  the  issues 
raised  by  petitioner  in  its  reply 
comments. 

We  have  also  determined  that  no 
additional  channel  (other  than  Channel 
246]  is  available  for  Cookeville  to  meet 
the  criteria  prescribed  by  §  1.420(g) 
which  would  enable  us  to  make  a  direct 
modification  of  petitioner's  license  in 
view  of  the  other  expressions  of  interest 
in  that  channeL 

Discussian 

8.  In  order  to  coounent  on  the 
comparative  need  for  Channel  246 
among  the  five  communities,  the 
following  information  is  provided: 


City 

Popula- 
•an> 

local  Mivice 

1.S80 

Vacant  Cnannel  zeSA  > 

Cookeviile.  Tennesiee.... 

20.535 

WHUB(*M),  WPTN(AM) 
(dayluna  oi*f), 
WQSO(FM),  (Channel 
232A).  WHUB(FM), 
(Channel  2S2A). 
WVHY(FM)  (Channel 
296>. 

GoodietttviUe. 

S327 

Lebanon.  Tenr 

11.872 

WVHY(FM).  (Channel 
298). 

UvtngMon.  Tannema .... 

3.372 

WLIV(AM),  (daytime 
only).  WXKG(FM), 
(Ownnal  240A). 

>F\)pulalion  data  ia  taken  Irom  ttia  1980  US   Cenaua 
'  Channel  26aA  appear*  on  (ha  random  selection  list  lor 

DM  84-231  channal  adotmanti  as  SSS  lor  racalpl  al  wpHca- 

lion*  (See  Public  Notice  o«  May  8,  1985.) 

9.  Commenters  are  invited  to  address 
their  remarks  on  the  five  options  listed 
below,  providing  specific  details  on  first 
or  second  aural  service,  populations 
served,  other  demographic  information 
and  issues  raised  in  this  Further  Notice. 
as  well  as  the  priorities  concerning 
mutually  exclusive  proposals  enunciated 
in  Revision  of  FM  Assignment  Poh'cies 
and  Procedures,  90  F.C.C.  2d  88  (1982). 

Options 

10.  A  staff  engineering  study  indicates 
that  under  Optionl,  Channel  246  can  be 
allotted  to  Cookeville  with  a  site 
restriction  31.4  km  southeast  ^°  to  avoid 
short  spacing  to  the  new  transmitter  site 
recently  approved  for  Station  WFOX. 
Channel  246,  Gainesville,  Georgia: 
Station  WSEK,  Channel  244A.  Somerset, 
Kentucky;  and  Station  WRSA.  Channel 
245,  Decatur,  Alabama.  In  addition, 
Channel  234  can  be  allotted  to 
Cookeville  with  a  site  restriction  4.3  km 
southeast  provided  Station  WSMT-FM 
relocates  its  transmitter  site  11.3  km 
southeast  of  Sparta,  Tennessee,  in 
accordance  with  an  agreement  between 
the  parties  to  eliminate  short  spacing 
due  to  the  IF  spacing  requirements. 
Under  this  option,  we  also  propose  to 
modify  the  license  of  Station 
WGSQ(FM),  Channel  232A,  Cookeville. 
to  specify  operation  on  Channel  234  and 
in  accordance  vsrith  the  criteria  specified 
in  §  1.420(g)  of  the  Rules.  Channel  246 
could  be  available  for  general 
application.  Alternate  Class  A  channel 
allocations  are  available  at  Celina, 
Channel  229A;  Livingston,  Channel 
255A,  and  Goodiettsville,  Channel 


">  It  should  t>e  noted  that  under  rules  adopted  in 
EC  Docket  80-80,  this  site  does  not  provide  the  16 
kilometer  buffer  sone  permitted  Station  WRSA. 
Channel  245.  Decatur,  Alabama.  However,  a*  the 
petition  was  filed  before  March  1. 1904.  this 
protection  is  not  required.  See  Memorandum 
Opinion  and  Order.  EC  Docket  80-90.  97  F.C.C.  2d 
279  (1984).  Neverthelees  potential  applicants  should 
attempt  to  avoid  infringing  upon  t)\e  l>uffer  zon* 
when  considering  transmitter  site  locations. 
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294A.  No  alternate  channel  is  available 
at  Lebanon,  Tennessee,  under  this  plan. 

11.  Under  Option  II  Channel  246A  can 
be  allocated  to  Lebanon.  Alternate 
Class  A  allocations  can  be  made  to 
Celina,  Channel  229A:  Goodlettsville, 
Channel  294A;  and  Livingston,  Channel 
255A.  Channel  234  is  available  for 
allocation  to  Cookeville,  Tennessee, 
only  if  Station  WGSQ.  Channel  232A. 
elects  to  compete  for  the  allocation. 

12.  Under  Option  III  Channel  246  can 
be  allocated  to  Livingston,  with  a  site 
restriction  10  kilometers  northeast  "  to 
avoid  short  spacing  to  the  new 
transmitter  site  recenUy  approved  for 
Station  WFOX.  Channel  248. 
Gainesville,  Georgia;  and  to  Station 
WSEK.  Channel  244A.  Somerset. 
Kentucky.  Alternate  Class  A  allocations 
can  be  made  to  Celina.  Chaiuiel  229A: 
and  Goodlettsville,  Channel  294A.  Also 
Channel  234  is  available  for  allocation 
to  Cookeville,  Tennessee,  only  if  Station 
WGSQ  Channel  232A,  elects  to  compete 
for  the  allocation.  No  alternate  channel 
is  available  for  allocation  to  Lebanon. 

13.  Under  Option  IV.  Channel  246C1 
can  be  allocated  to  Celina.  Alternate 
Class  A  allocations  can  be  made  to 
Goodlettsville — Channel  294A  and 
Livingston,  Channel  255A.  Channel  234 
is  available  for  allocation  to  Cookeville 
only  if  Station  WGSQ(FM)  elects  to 
compete  for  the  allocation.  No  alternate 
channel  is  available  for  allocation  to 
Lebanon. 

14.  Under  Option  V.  Channel  246C2 
can  be  allocated  to  Goodlettsville  with 
a  site  restriction  15.1  km  east  to  avoid 
short  spacing  to  Station  WDDJ,  Channel 
245,  Paducah,  Kentucky;  and  Station 
WRSA,  Channel  245,  Decatur,  Alabama. 
Under  this  plan.  Class  A  charmel 
allotments  can  be  made  to  Celina, 
Channel  229A,  and  to  Livingston, 
Channel  255A.  Channel  234  is  available 
for  allocation  to  Cookeville,  Tennessee, 
only  if  Station  WGSQ(FM),  elects  to 
compete  for  the  allocation.  No  alternate 
channel  is  available  for  allocation  to 
Lebanon. 

15.  In  view  of  the  foregoing,  the 
Commission  considers  it  appropriate  to 
solicit  comments  on  the  alternative 
amendments  to  the  Table  of  FM 
Allotments.  §  73.202(b)  of  the 
Commission's  Rules,  for  the  following 
communities: 


PropOMd 


"This  site  restriction  does  not  provide  the  16 
kilometer  buffer  zone  permitted  to  Station  WRSA, 
Channel  245,  Decatur,  Alabama.  However,  as  (he 
petition  was  filed  before  March  1. 1964.  this 
protection  is  not  required.  See  Memorandum 
Opinion  and  Order.  BC  Docket  No.  80-90,  97  F.C.C. 
2d  279  (19B4).  Nevertheless,  potential  applicants 
should  attempt  to  avoid  infringing  upon  the  buffer 
zone  when  conaidering  transmitter  site  locations. 


Optioni 


CMnt.  Tannsaaas.- 
Cookmwa. 

Tsnnssass, 
GioodtottavMa, 

268A _ 

232A.  and  2S2aI" 

22SA.2e8A. 

234,  246,  and 

2S2A. 
294A. 

Tsnnssass. 
Livingston. 

240A.... 

240A,  2SSA. 

Tannissss. 

OpttonH 

Catma.  Taonassas .... 
GoodtettsviHe, 

ZMk . 

229A.2MA. 

294A. 

Tonnssaaa. 
Ubaryyt. 

S«7          

24QA,  296 

Livingston, 

TannatsM. 

240A 

240A.  and  2SSA. 

Optonin 

CoNna,  Tannaaaaa.... 
GoodtettsviMa, 

26SA 

229A.268A. 
2S4A. 

Tannassoo. 
Uvtngston, 
Tannessee. 

240A_.      

240A.246A. 

Option  IV 

Celina,  Tennaasaa.... 

268A 

24flCl,268A. 

Goodlettsvine. 

294A. 

Tenneaaoo. 

Livingston, 

240A 

240A.2S6A. 

Tannaaaaa. 

OpttonV 

Calina.  Tannaaaaa... 
Goodlattsvilla. 
Tannaaaaa. 
Livingston, 

2fl8A 

240A 

229A.268A. 
246C2. 

240A,2S5A. 

16.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

§  73.202(b)  of  the  Conunission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9. 1981. 

17.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Conunission  proceedings, 
such  as  this  one,  which  involve  chaimel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 


per8on(s)  who  filed  the  comment  to 
which  the  reply  is  directed,  constitutes 
cm  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

18.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 

•  required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

19.  Interested  parties  may  file 
comments  on  or  before  October  14, 1985, 
and  reply  comments  on  or  before 
October  21, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procediu*es.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

Michael  H.  Bader,  Esq.,  Richard  M. 

Riehl  Esq.,  Haley,  Bader  &  Potts,  2000 

M Street  NW.,  Washington,  DC.  20036 

(counsel  for  Gallaher  and  Huffines) 
Rudolph  L  Eimis,  Esq.,  McCampbell  A 

Young,  2021  Plaza  Tower,  Knoxville. 

Tennessee  37901-0550  (counsel  for 

David  E.  Goff] 
John  L  Tiemey,  Esq..  Tiemey  and  Swift; 

1925  K  Street  NW,  Suite  300, 

Washington.  D.C.  20006  (counsel  for 

William  O.  Barry) 
Cherokee  Nation,  Standing  Stone 

Broadcasting  Co.,  c/o  Joseph  Patrick 

WiUiams,  Station  WKWR-TV,  P.O. 

Box  2848.  Cookeville.  Teimessee 

38502. 
Timothy  K,  Brady,  Esq.,  One  Tennessee 

Square,  Box  3194,  Oak  Ridge. 

Tennessee  37830  (counsel  for  John 

Heidelberg] 
Richard  Gilliespie,  422  Woodland 

Avenue,  Box  462,  Livingston, 

Tennessee  38570 
Lou  Ann  Smothers,  Gwen's  Stout  Shop, 

P.O.  Box  296,  Herrin,  Illinois  62948 
H.  G.  Bone.  P.O.  Box  1194,  Lebanon, 

Tennessee  38570 
Earl  R.  Stanley,  Esq..  Wilkinson.  Barker, 

Knauer  &  Quinn.  1735  New  Yoric 

Avenue  NW.,  Washington,  D.C  20006 

(counsel  for  WHUB,  Inc.) 
S.  Roger  York,  Esq.,  York  &  York.  P.O. 

Box  423,  211  West  Fifth  Street, 

Crossville,  Tennessee  38555 
William  F.  Cheroweth,  Globe  Fuel,  Inc. 

P.O.  Box  171,  Marion,  Illinois  62959 
J.C.  Smothers,  U.S.  Energy,  Inc..  P.O.  Box 

247.  Marion,  Illinois  62959 
James  C.  Glascock,  Jr..  Carl  Storey 

Company,  222  4th  Avenue  North, 

Nashville,  Tennessee  37219. 

20.  It  is  ordered,  that  the  Motion  for 
Leave  to  File  Supplemental  Statement 
and  Supplemental  Statement  of  William 
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O.  Barry,  filed  by  William  O.  Barry,  is 
granted. 

21.  It  is  ordered,  that  the  Motion  to 
Accept  Late  Filed  Reply  Comments  and 
Reply  Comments  of  Gallaher  and 
Huffines.  filed  by  Gallaher  and  Huffines, 
is  granted. 

Federal  Communications  Commission. 
ChariM  G.  Sciiott. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1).  303(G)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See  - 

S  1.402(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflicts  with  the 
proposals)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  apphcable 
procedures  set  out  in  §§  1.415  and  1.420 


of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposal  Rule  Making  to  which  this 
Appendix  is  attached.  Ail  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
.  the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
serv  ed  on  the  personfs)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.402(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Referencek 
Room  at  its  headquarters,  1919  M  Street. 
NW..  Washington,  D.C. 

[FR  Doc.  85-19787  Filed  8-19-85:  8:45  am) 
BNXMO  cow  azia-oi-ii 

47  CFR  Part  73 

(MM  Docket  No.  85-240;  RM-50751 

FM  Broadcast  Stations  in  McKlnnon, 
IN 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  Action  t^ken  herein,  at  the 
request  of  David  R.  Ross,  proposes  the 
allotment  of  Channel  268A  to  McKiimon, 
Tennessee,  as  that  community's  first  FM 
service. 

DATES:  Comments  must  be  filed  on  or 
before  October  7, 1965,  and  reply 
comments  on  or  before  October  22,  1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  Mass  Media  Bureau, 
[202]  634-6530. 

SUPPLEMEm-ARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066,  as 
amended,  1082.  as  amended;  47  U.S.C.  154, 


303.  Interpret  or  apply  sees.  301.  303,  307.  48 
Stat.  1081. 1082,  as  amended.  1083.  as 
amendtd.  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Proposed  Rule  Making 

In  the  matter  of  amendment  of  S73.202(b), 
table  of  allotments,  FM  Broadcast  stations 
(McKinnon,  Tennessee):  MM  Docket  No.  85- 
240,  RM-6075. 

Adopted:  August  5, 1985. 

Released  August  15. 1985. 

By  the  Chief,  Policy,  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  a  petition  for  rule  making 
filed  by  David  R.  Ross  ("petitioner"), 
seeking  the  allotment  of  FSA  Channel 
268A  to  McKinnon.  Tennessee,  as  that 
community's  first  FM  service.  Petitioner 
has  stated  his  intention  to  apply  for  the 
channel.  The  charmel  can  be  allotted  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements. 

2.  In  view  of  the  fact  that  McKinnon. 
Tennessee,  could  receive  its  first  local 
FM  service,  the  Commission  finds  it 
would  be  in  the  public  interest  to  seek 
comments  on  the  proposal  to  amend  the 
FM  Table  of  Allotments.  §73.202(b)  of 
the  Commission's  Rules,  as  follows: 


CHy 

Pisssnt 

PropoMd 

McKinnon.  Tennum 

zesA 

3.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filiiig  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note: — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

4.  Interested  parties  may  file 
comments  on  or  before  October  7, 1985. 
and  reply  comments  on  or  before 
October  22, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  David  R.  Ross, 
Route  One.  Dover,  Tennessee  37058 
(Petitioner). 

5.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
No  Apply  to  Rule  Making  to  Amend 
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§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

6.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Ckimmission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person{s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
Federal  Communications  Commission. 
Charles  Schott. 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61,  0.204(b) 
and  0.263  of  the  Commission's  Rule,  it  is 
proposed  to  amend  the  FM  Table  of 
Allotments,  9  73.202(b)  of  the 


Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  propo8al(8]  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Conunission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposaUs)  in  this  Notice,  diey  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 


(c)  The  filing  of  a  countefpropoMi 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Purusant  to  applicable 
procedures  set  out  in  §i  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  conmients  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Ail  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  docimients  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW..  Washington,  D.C. 

(FR  Doc.  35-19788  Filed  8-19-85;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  dooiments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public,  ^4otices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing   in   this  section. 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards;  M  & 
R  Uvsstock  Co^  Inc^  st  aL;  Corrsction 

On  August  5, 1985,  a  notice  was 
published  in  the  Federal  Register  giving 
notice  of  the  proposed  posting  for 
certain  stockyards  listing  their  facility 
number,  name,  and  location  of 
stockyards. 

This  notice  is  to  correct  the  location 
assigned  to  the  following  market  in  that 
pubhcation. 

The  notice  should  have  read: 

NI>-132  y  tchville  Feeder  Pig,  Utchville. 
North  Dakota 

Done  at  Washington.  D.C.,  this  13th  day  of 
August  1985. 
Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
[FR  Doc.  85-19877  Filed  fr-19-85:  8:45  am] 

MLUNQCOOC  S4tO-02-« 


Son  Conservation  Servics 

Coiumbia  Water  Plant  Critical  Area 
Treatment  RC40  Measure,  Kentucky; 
Environmental  Impact 

AOENCV:  Soil  Conserevation  Service. 

USADA. 

ACTION:  Notice  of  a  Finding  of  No 

Significant  Impact 

summary:  Pursuant  to  section  I02(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  environmental  impact 
statement  is  not  being  prepared  for  the 
Columbia  Water  Plant  Critical  Area 
Treatment  RC4D,  Measure,  Adair 
Coimty,  Kentucky. 


FOR  niRTHCR  INFORMATION  CONTACT: 

Randall  W.  Giessler,  State 
Conservationist  Soil  Conservation 
Service,  333  Waller  Avenue,  Lexington, 
KY  40504.  telephone:  606-233-2749. 
SUPPlfMtNTARY  INFORMATION:  The 
Environmental  Assessment  of  this 
Federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Randall  W.  Giessler,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concern  a  plan  for 
reducing  erosion  and  sedimentation 
along  a  490  foot  section  of  Russell  Creek 
streambank  adjacent  to  Columbia  Water 
Treatment  Plant.  The  planned  works  of 
improvement  include:  Riprapping  the 
streambank  and  seeding  the  disturbed 
area. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and  to 
various  federal,  state  and  local  agencies, 
and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Randall  W.  Giessler,  State 
Conservationist.  Soil  Conservation 
Service.  33  Waller  Avenue,  Lexington, 
KY  40504. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catdlog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Executive  Order 
12372  regardiang  State  and  local 
Clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects  is 
applicable) 

Dated:  August  1, 1986. 
RandaU  W.  Giessler. 
State  Conservationist 
[FR  Doc.  85-19843  Filed  8-19-85;  8:45  am] 
BiLUNa  CODE  *410-1«-« 


Coxton  Flood  Prevention  RC&D 
Measure,  Kentucky;  Environmental 
Impact 

AOCNCY:  Soil  Conservation  Service. 
USDA. 


ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Coxton  Flood  Prevention  RC&D 
Measure.  Harlan  County.  Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT 

Randall  W.  Giessler,  State 
Conservationist  Soil  Conservation 
Service,  333  Waller  Avenue,  Lexington, 
KY  40504.  telephone:  606-233-2749. 

SUPPLEMENTARY  INFORMATION:  The 

Environmental  Assessment  of  this 
Federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Randall  W.  Giessler,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
reducing  first  floor  level  flooding  of  four 
homes  and  foundation  and  lawn 
flooding  of  14  homes.  The  planned 
works  of  improvement  include:  cleaning 
out  culverts,  constructing  inlet  boxes, 
"V"  ditches,  a  gabion  wall,  and 
establishing  vegetation. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and  to 
various  federal,  state  and  local  agencies, 
and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Randall  W.  Giessler,  State 
Conservationist  Soil  Conservation 
Service.  333  Waller  Avenue.  Lexington. 
KY  40504. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
I*rogram  No.  10.901,  Resource  Conservation 
and  Development  Program.  Executive  Order 
12372  regarding  State  and  local 
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Clearinghouse  review  of  Federal  and 
federally  aasitted  programs  and  projects  is 
applicable) 

Dated:  August  1. 1965. 
Randall  W.  Gienter, 
State  Conservationist 
|FR  Doc.  85-19644  Filed  B-19-85:  8:45  am) 

BtLUNQ  COM  S410-1S-M 


COMMISSION  ON  CIVIL  RIGHTS 

Kentucky  Advisory  Committee; 
Agenda  and  PubHc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rdes  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Kentucky  Advisory 
Committee  to  the  Commission  will 
convene  at  8:45  a^n.  and  adjourn  at  5:00 
pjn.  on  September  19, 1965.  at  the 
University  of  Kentucky,  College  of  Law, 
Court  Room.  South  Limestone  Street, 
Lexington.  Kentucky.  The  purpose  of  the 
meeting  is  to  conduct  a  community 
forum  on  desegregation  in  public 
housing  in  the  city  of  Lexington. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Porter  Peeples 
or  Bobby  Doctor.  Director  of  the 
Southern  Regional  Office,  at  (404)  221- 
4.391.  (TDD  404/221-4391). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washingtoa  D.C.,  August  15. 
1985. 

Bert  Silver. 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-19859  Filed  8-19-B5:  8:45  am) 

BILUNO  CODE  USfr-OI-M 


Michigan  Adviaory  Committee;  Agenda 
of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Michigan  Advisory 
Committee  to  the  Commission  will 
convene  at  6:00  p.nu  and  adjourn  at  9:00 
p.m.  on  September  12. 1985,  at  the 
Westin  Hotel,  400  E.  Jefferson.  Davinci 
Room,  Detroit,  Michigan.  The  purpose  of 
the  meeting  is  to  hold  an  orientation  for 
new  members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Charles  Tobias 
or  Clark  Roberts.  Director  of  the 
Midwestern  Regional  Office  at  (312) 
353-7371.  (TDD  312/886-2186). 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtoa  D.C..  August  15. 
1965. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-19860  Filed  8-19-85:  8:45  am) 

nil  I  iMfl  COM  ini  01 II 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Univeratty  of  Cattfomia;  DecMon  on 
Application  for  Duty-Frae  Entry  of 
Scientific  tnatnmwnt 

Correction 

In  FR  Doc.  85-19347  beginning  on  page 
32755  in  the  issue  of  Wednesday,  August 
14, 1985,  make  the  following  correction: 
In  the  third  column,  in  the  second 
paragraph,  in  the  last  line  "17374" 
should  read  "13734". 

BILLINO  CODE  1SOS-01-M 


IA-580-007] 

Circular  Welded  Cart>on  Steel  Pipes 
and  Tubes  From  Korea;  Intention  To 
Review  and  Preliminary  Results  of 
Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Revoke  Antidumping 
Duty  Order 

AQENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  intention  to  review 
and  preliminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  revoke 
antidumping  duty  order. 

summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act,  of  the  antidumping  duty 
order  on  circular  welded  pipes  and 
tubes  from  Korea.  The  review  covers  the 
period  from  October  1, 1984.  The 
petitioner  in  this  proceeding  has  notified 
the_Department  that  it  is  no  longer 
interested  in  the  antidumping  duty 
order.  This  affirmative  statement  of  no 
interest  provides  a  reasonable  basis  for 
the  Department  to  revoke  the  order. 
Therefore,  we  tentatively  determine  to 
revoke  the  order.  In  accordance  with  the 
petitioner's  notification,  the  revocation 
will  apply  to  all  circular  welded  pipes 
and  tubes  exported  on  or  after  October 


1, 1984.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 
EFFEcnvc  DATE  October  1. 1884. 

FOR  FURTHER  MFONMATIOM  COMTACn 
Chip  Hayes  or  G.  Leon  McNeill  Office 
of  Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230; 
telephone:  (202)  377-5255/3801. 

•UPPLCMENTARY  INFORMATION: 
Background 

On  May  7. 1984.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Re^ster  (49  FR 
19369-70)  an  antidumping  duty  order  on 
circular  welded  pipes  and  tubes  fit>m 
Korea. 

In  a  letter  dated  July  16. 1985.  the 
Committee  on  Pipe  and  Tube  Imports, 
the  petitioner  in  this  proceeding, 
informed  the  Department  that  it  was  no 
longer  interested  in  the  order  and  stated 
its  support  for  revocation  of  the  order. 
Under  section  751  of  the  Tariff  Act  of 
1930  ("the  Tariff  Act"),  the  Department 
may  revoke  an  antidumping  duty  order 
that  is  no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  re\'iew  are 
shipments  of  circular  welded  pipes  and 
tubes,  currently  classifiable  under  items 
610.3231.  610.3232.  610.3241.  and  610.3244 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  The  review  covers  the 
period  from  October  1, 1984. 

PrelimiBary  Results  of  tbe  Review  and 
Tentative  Peteiuiiiietion 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
petitioner's  affirmative  statement  of  no 
interest  in  continuation  of  the 
antidumping  duty  order  on  circular 
welded  pipes  and  tubes  fitrni  Korea 
provides  a  reasonable  basis  for 
revocation  of  the  order.  In  light  of  the 
October  1, 1964,  effective  date  for 
revocation  requested  by  the  petitioner. 
there  is  good  cause  (as  required  kjy 
section  751(b)(2)  of  the  Tariff  Act)  to 
conduct  this  review  at  this  time. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  circular  welded 
pipes  and  tubes  from  Korea  effective 
October  1, 1984.  We  intend  to  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  exported  on  or  after 
October  1, 1984,  without  regard  to 
antidumping  duties  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries.  The 
current  requirement  for  a  cash  deposit  of 
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estimated  antidumping  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  circular  welded 
pipes  and  tubes  from  Korea  which  were 
exported  prior  to  October  1, 1984.  The 
Department  will  cover  any  such  entries 
in  a  separate  review,  if  one  is  requested. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request  a  hearing 
within  five  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  the  review  and  its 
decision  on  revocation,  including  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751(b)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(b), 
(cj)  and  §5  353.53  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53, 
353.54). 
Cilberi  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

August  2. 1985. 

[FR  Doc  85-19852  Filed  8-l»-«5;  8:45  am] 

MLUNGCOOC  SS1<M»-« 


(A-580-010] 

Rectangular  Waldad  Carbon  Steel 
Pipes  and  Tubes  From  Korea; 
Intention  To  Review  and  Preliminary 
Resutto  of  Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Revoke  Antidumping 
Duty  Order 

aocncy:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  intention  to  review 
and  prehminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  revoke 
antidumping  duty  order. 


:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act.  of  the  antidumping  duty 
order  on  rectangular  welded  carbon 
steel  pipes  and  tubes  firom  Korea.  The 
review  covers  the  period  bom  October 
1, 1984.  The  petitioner  in  this  proceeding 
has  notified  the  Department  that  it  is  no 


longer  interested  in  the  antidumping 
duty  order.  This  affirmative  statement  of 
no  interest  provides  a  reasonable  basis 
for  the  Department  to  revoke  the  order. 
Therefore,  we  tentatively  determine  to 
revoke  the  order.  In  accordance  with  the 
petitioner's  notification,  the  revocation 
will  apply  to  all  rectangular  welded 
pipes  and  tubes  exported  on  or  after 
October  1, 1984.  Interested  parties  ae 
invited  to  comment  on  these  preliminary 
results  and  tentative  determination  to 
revoke. 

EFFECnvE  DATE  October  1, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chip  Hayes  or  G.  Leon  McNeill.  Office 
of  Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-5255/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  11, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
20045)  an  antidimiping  duty  order  on 
rectangular  welded  carbon  steel  pipes 
and  tubes  from  Korea. 

In  a  letter  dated  July  16, 1985,  the 
Committee  on  Pipe  and  Tube  Import,  the 
petitioner  in  this  proceeding,  informed 
the  Department  that  it  was  no  longer 
interested  in  the  order  and  stated  its 
support  for  revocation  of  the  order. 
Under  section  751  of  the  Tariff  Act  of 
1930  ("the  Tariff  Act"),  the  Department 
may  revoke  an  antidumping  duty  order 
that  is  no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  rectangular  welded  carbon 
steel  pipes  and  tubes,  currently 
classifiable  under  item  610.4975  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  from  October  1, 1984. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
petitioner's  affirmative  statement  of  no 
interest  in  continuation  of  the 
antidumping  duty  order  on  rectangular 
welded  carbon  steel  pipes  and  tubes 
from  Korea  provides  a  reasonable  basis 
for  revocation  of  the  order.  In  light  of  the 
October  1. 1984,  effective  date  for 
revocation  requested  by  the  petitioner, 
there  is  good  cause  (as  required  by 
section  751(b)(2)  of  the  Tariff  Act)  to 
conduct  this  reveiw  at  this  time. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  rectangular  welded 
carbon  steel  pipes  and  tubes  frt)m  Korea 
effective  October  1. 1984.  We  hitend  to 


instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  exported  on 
or  after  October  1, 1984,  without  regard 
to  antidumping  duties  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries.  The 
current  requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  rectangular 
welded  carbon  steel  pipes  and  tubes 
from  Korea  which  were  exported  prior 
to  October  1, 1984.  The  Department  will 
cover  any  such  entries  in  a  separate 
review,  if  one  is  requested. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request  a  hearing 
within  five  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  the  review  and  its 
decision  on  revocation,  including  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751(b)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(b). 
(cj)  and  sections  353.53  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53. 
353.54). 

August  2, 1985. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  85-19853  Filed  8-19-85;  8:45  am) 

■nxiNQ  cooe  ssio-os-m 


[C-580-003] 

Small  Diameter  Cart)on  Steel  Pipes  and 
Tut)es  From  Korea;  intention  To 
Review  and  Preliminary  Results  of 
Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Revolte 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  Intention  to  Review 
and  Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  to  Revoke 
Countervailing  Duty  Order. 
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summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act  of  1930.  as  amended,  of  the 
countervaiUng  duty  order  on  small 
diameter  carbon  steel  pipes  and  tubes 
from  Korea.  The  review  covers  the 
period  from  October  1. 1984.  The 
petitioner  and  the  other  domestic 
interested  parties  to  this  proceeding 
have  notified  the  Department  that  they 
are  no  longer  interested  in  the 
countervailing  duty  order.  These 
affirmative  statements  of  no  interest 
provide  a  reasonable  basis  for  the 
Department  to  revoke  the  order. 
Therefore,  we  tentatively  determine  to 
revoke  the  order.  In  accordance  with  the 
petitioner's  notiHcation,  the  revocation 
will  apply  to  all  small  diameter  carbon 
steel  pipes  and  tubes  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 
EFFECTIVE  DATE:  October  1, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  C.  Henderson  or  Al  Jemmott, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230: 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  18, 1983,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (48  FR 
7241)  a  counter\'ailing  duty  order  on 
small  diameter  carbon  steel  pipes  and 
tubes  from  Korea. 

In  a  letter  dated  June  19. 1985,  United 
States  Steel  Corporation,  the  petitioner 
in  this  proceeding,  informed  the 
Department  that  it  was  no  longer 
interested  in  the  order  and  stated  its 
support  of  revocation  of  the  order.  The 
Department  received  similar  letters  from 
the  other  domestic  interested  parties, 
the  Committee  on  Pipe  and  Tube 
Imports.  Republic  Steel  Corporation. 
Inland  Steel  Company.  Jones  &  Laughlin 
Steel  Incorporated.  National  Steel 
Corporation,  Cyclops  Corporation,  and 
Laclede  Steel  Company.  Under  section 
751  of  the  Tariff  Act  of  1930,  as  amended 
("the  Tariff  Act"),  the  Department  may 
revoke  a  countervailing  duty  order  that 
is  no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Korean  small  diameter 
carbon  steel  pipes  and  tubes.  Such 


merchandise  is  currently  classifiable 
under  items  610.3208,  610.3209,  610.3231, 
610.3232,  610.3241,  610.3244,  and  610.3247 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  The  review  covers  the 
period  from  October  1. 1984. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
prelimirtarily  determine  that  the 
domestic  interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  order  on  small 
diameter  carbon  steel  pipes  and  tubes 
from  Korea  provide  a  reasonable  basis 
for  revocation  of  the  order. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  this  product 
effective  October  1, 1984.  We  intend  to 
instruct  the  Customs  Service  to  proceed 
with  liquidation*of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984 
without  regard  to  countervailing  duties 
and  to  refund  any  estimated 
countervailing  duties  collected  with 
respect  to  those  entries.  The  current 
requirement  for  a  cash  deposit  of 
estimated  countervailing  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  small  diameter 
carbon  steel  pipes  and  tubes  from  Korea 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  prior  to 
October  1, 1984,  and  which  were  not 
covered  in  a  prior  administrative 
review.  The  Department  will  cover  any 
such  entries  in  a  separate  review,  if  one 
is  requested. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request 
disclosure  and/or  a  hearing  within  five 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  review  and  its  decision  on 
revocation,  including  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751  (b)  and 
(c)  of  the  Tariff  Act  of  1930.  as  amended 
(19  U.S.C.  1675  (b).  (c))  and  §§  355.41 
and  355.42  of  the  Commerce  Regulations 
(19  CFR  355.41.  355.42). 


Dated:  August  9. 1985. 
Gilbert  B.  KapUn. 

Acting  Deputy  Assistant  Secretary.  Import 

A  dministration. 

IFR  Doc.  85-19854  Filed  8-19-85:  8:45  am) 

BILUNG  CODE  3S1(M>S-M 

National  Oceanic  artd  Atmospheric 

Administration 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Management 
Team  will  convene  a  public  meeting  at 
the  National  Marine  Fisheries  Service. 
Southwest  Fisheries  Center  in  Tiburon, 
CA,  August  27-29, 1985,  to:  (1)  Review 
the  status  of  the  current  groundfish 
fishery  and  project  landings  through  the 
end  of  the  year,  (2)  develop  acceptable 
biological  catches  for  1986,  (3) 
recommend  additional  items  for 
amending  the  Groundfish  FMP,  (4) 
review  management  line  changes  and 
by-catch  methodology,  and  (5)  review 
other  items  as  directed  by  the  Council 
and  develop  appropriate  reports  to  the 
Council.  For  further  information  contact 
Joseph  C.  Greenley,  Executive  Director, 
Pacific  Fishery  Management  Council, 
526  S.W.  Mill  Street  Portland.  OR  97201; 
telephone:  (503)  221-6352. 

Dated:  August  15, 1985. 
Carmen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management 
[FR  Doc.  85-19895  Filed  8-19-85;  8:45  am) 
BILUNG  CODE  3S10-2^4I 


National  Technical  Information 
Service 

Govemment-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  acliieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  l>e 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  Springfield, 
Virginia  22151.  ? 
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Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  J.  Campion. 

Office  of  Federal  Patent  Licensing,  National 
Technical  In  forma  Uon  Service.  US. 
Department  of  Commerce. 

Department  of  Agriculture 

SN  6-423.402  (4.526,586) 
Microemulsions  from  Vegetable  Oil 
and  Aqueous  Alcohol  with  1- 
Butanol  Surfactant  as  Alternative 
Fuel  for  Diesel  Engines 
SN  6-474.996  (4.527.000) 
Diolefin  Pheromone  Mimics  as 
Disruptants  of  Sexual . 
Communication  in  Insects 
SN&-74a905 
Process  to  Impart  Smooth-dry  and 
Flame  Retaidant  Properties  to 
Synthetic-Celluiosic  Blended 
Fabrics 
SN  6-749,906 
Preparation  of  Pellets  Containing 
Fungi  and  Nutrient  for  Control  of 
Soilboroe  Plant  Pathogens 

Department  of  Commerce 

SN  6-436.124  (4^5.067) 
Twin-Etalon  Scanning  Spectrometer 

Department  of  Health  and  Human    . 
Services 

SN  6-683,428 

Metaphit,  A  Specific  Acylating  Agent 
for  the  ('H)  Phencylidine 
SN  6-749.442 

Purification  of  Uromodulin 

Department  of  the  Army 

SN  6-404.783  (4,524.675) 
Defachably  Connectable  Sight 
Assembly  for  a  Small  Defense 
Weapon 
SN  6-460.323  (4.524.674) 

Military  Vehicles 
SN  6-465.851  (4.527.081) 
Overshoot  Predriven  Semi- 
Asynchronous  Driver 
SN  6-544.764  (4.527.137) 
Evanescent  Resonator  Frequency 
Multiplier 
SN  6-544,770  (4,526,881) 
Method  of  Pretreating  Carbon  Black 
Powder  to  Improve  Cathode 
Performance  and  Lithium  Sulfuryl 
Chloride  Cell  Including  the 
Pretreated  Carbon  Black  Powder 
SN  6-571.301  (4,527.276) 
Digital  Pulse  Position  Modulation 
Communications  System  with 
Threshold  Extension 
SN  6-576,992  (4.527,063) 
Solid  State  Nuclear  Radiation 
Detector  Circuit  with  Constant 
Sensitivity 

[FR  Doc.  85-U»47  Filed  8-19-65:  8:45  am] 

MUJNQCOOC  3S10-04-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 


Public  Hearing  Concerning  Hazards 
Associated  with  All  Terrain  Vehicles 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  public  hearing. 

summary:  The  Consumer  Product  Safety 
Commission  will  bold  a  public  hearing 
in  Milwaukee,  Wisconsin,  on  September 
3, 1985,  to  obtain  safety-related 
information  on  All  Terrain  Vehicles 
(ATVs).  This  will  be  the  fourth  of  five 
hearings  on  the  hazards  associated  with 
ATVs  the  Commission  plans  to  hold 
across  the  United  States.  Hearings  were 
held  in  Jackson,  Mississippi,  on  May  30, 
1985.  in  Dallas,  Texas  on  June  17, 1985 
and  in  Concord,  New  Hampshire  on  July 
25. 1985.  The  Commission  also  plans  to 
hold  a  hearing  in  Los  Angeles.  California 
on  October  17. 1985. 

The  Commission  is  aware  of  at  least 
233  deaths  associated  with  ATVs 
occiuring  between  January,  1982  and 
July  3, 1985.  Estimates  on  the  number  of 
hospital  emergency  room  treated 
injuries  associated  with  ATVs  in  1984 
were  66.956.  This  is  almost  two  and  one 
half  times  the  number  of  injuries  in  1983 
and  more  than  seven  times  the  numt>er 
in  1982.  The  Commission  also  estimates 
that  52.000  ATV  related  injuries  were 
treated  in  hospital  emergency  rooms  in 
the  first  six  months  of  1985.  This  is 
approximately  70  percent  higher  than 
the  estimated  injuries  treated  during  the 
same  time  period  in  1984. 

The  Commission  is  primarily 
concerned  about  accidents  which  result 
from:  (1)  Loss  of  control  of  the  ATV;  (2) 
the  ATV  overturning  by  flipping  over 
backward,  tipping  over  forward,  or 
rolling  over  sideways:  and  (3)  the  rider 
being  thrown  from  the  vehicle. 

The  Commission  requests  members  of 
the  public  to  participate  in  this  hearing. 
The  Commission  is  particularly 
interested  in  participation  from  owners 
and  users  of  ATVs;  persons  who  have 
been  involved  in  accidents  or  who  have 
been  injured  while  riding  an  ATV;  state 
and  local  govenunent  officials  or 
organizations  involved  with  ATV  safety 
and  training  or  state  legislation  or  local 
ordin£uices;  persons  or  oi^anizations 
involved  in  the  testing  and  evaluation  of 
ATVs;  and  manufacturers,  distributors, 
importers  and  retailers  of  ATVs.  The 
hearing  will  specifically  focus  on  the 
hazards  associated  with  ATVs  and 
ways  the  industry,  the  Commission, 
state  and  local  governments  or 
voluntary  standards  orgairizations  can 
address  these  hazards. 
DATE  AND  ADDRESS:  The  hearing  will  be 
held  on  Tuesday.  September  3, 1985, 


beginning  at  9:00  a.m.  at  the  Performing 
Arts  Center,  Bradley  Pavilion  Room,  929 
North  Water  Street,  Milwaiikee, 
Wisconsin.  Requests  from  persons  who 
wish  to  make  presentations  must  be 
received  by  the  Office  of  the  Secretary 
no  later  than  August  26, 1965.  Persons 
who  wish  to  testify  must  submit  a 
written  copy  or  summary  of  their 
testimony  to  the  Office  of  the  Secretary 
not  later  than  August  28, 1985. 
Presentations  at  the  hearing  should  be 
limited  to  approximately  5  minutes. 


FOR  FURTHER  iNFORMATION  CONTACT: 

For  information  about  the  bearing  or  to 
request  an  opportunity  to  make  a 
presentation  at  the  hearing,  contact 
Sheldon  Butts,  Deputy  Secretary. 
Consumer  Product  Safety  Commission. 
Washington.  D.C.  20207;  or  call  Mr.  ButU 
on  the  Commission's  toll  free  hotline 
number  at  800-638-2772  or  the 
Commission's  commercial  number  at 
301-492-6800. 

suppLEMarrARV  mPORMAnoN: 
A.  Background 

The  Commission  is  holding  a  series  of 
five  public  hearings  across  the  United 
States  to  assist  it  in  obtaining  safety- 
related  information  on  ATVs  and  in 
deciding  what,  if  any,  regulatory  or 
voluntary  action  is  warranted.  The 
Consumer  Product  Safety  Commission  is 
concerned  about  whether  the 
performance  characteristics  of  ATVs, 
including  dynamic  stability  and 
handling,  are  adequately  safe.  To 
address  this  concern,  the  Commission 
has  issued  an  advance  notice  of 
proposed  rulemaking  (ANPR),  which 
formally  commences  a  rulemaking 
proceeding.  50  FR  23139  (May  31, 1985). 
In  the  ANPR.  the  Commission  discusses 
methods  by  which  any  unreasonable 
risks  of  injury  associated  with  ATVs 
could  be  adequately  reduced  or 
eliminated.  These  methods  include  the 
promulgation  of  a  performance 
standard,  a  labeling  or  warning 
standard,  a  ban  of  ATVs,  the 
development  of  a  voluntary  standard,  an 
administrative  recall  proceeding  under 
section  15  of  the  CPSA,  an  imminent 
hazard  action  under  section  12  of  the 
CPSA  or  the  dissemination  of  safety 
related  information. 

An  ATV  is  a  motorized  machine 
intended  to  be  ridden  by  one  person  and 
designed  for  ofT-road  use.  The  majority 
of  ATVs  have  three  wheels  in  a  tricycle 
configuration,  although  there  has  been  a 
large  increase  in  the  available  number 
of  ATVs  with  four  wheels.  (The 
Commission's  inquiry  at  this  time  is 
focused  only  on  three  and  four  wheel 
ATVs.)  ATVs  typically  have  gasoline- 
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powered  engines  of  l)etween  50  and  250 
cubic  centimeters  displacement 
Currently.  ATVs  use  large,  soft,  low 
pressure  tires.  Most  ATVs  have  no  rear 
axle  differential  and  limited  suspension 
systems. 

Sales  of  all  terrain  vehicles  have 
increased  substantially  since  the  mid- 
1970s.  From  1980  to  1983  sales  more  than 
tripled  with  an  average  rate  of  growth 
over  this  period  of  55%  per  year.  While 
the  number  of  sales  increased  sharply  in 

1984,  the  percentage  rate  of  growth 
slowed  somewhat  to  24%. 

The  Commission  staff  estimates  that 
by  the  end  of  1985,  2,480,000  to  2,540,000 
ATVs  will  be  available  for  use,  based  on 
an  average  product  life  expectancy  of  7 
to  8  years  and  on  a  normally  distributed 
rate  of  product  survival. 

The  Commission's  National  Electronic 
Injury  Surveillance  System  (NEISS) 
estimates  that  the  number  of  hospital 
emergency  room  treated  injuries 
associated  with  ATVs  in  1984  was 
66,956.  This  is  almost  two  and  one  half 
times  the  number  of  injuries  in  the 
previous  year  and  more  than  seven 
times  the  number  in  1982.  The 
Commission  estimates  that  the  number 
of  ATV  related  injuries  treated  in 
hospital  emergency  rooms  during  the 
first  six  months  of  1985  was  52,000.  This 
approximately  70  percent  higher  than 
the  estimated  injuries  treated  during  the 
same  time  period  in  1984. 

At  least  233  ATV  associated  fatalities 
are  known  to  the  Commission  to  have 
occurred  from  January,  1982  to  July  3, 

1985.  Reports  of  233  reported  deaths  for 
1983. 1984,  and  1985  are  still  being 
received.  The  Commission  staff  review 
of  these  deaths  revealed  that  116  victims 
were  under  16  years  of  age  and  54  were 
under  12  years  of  age. 

The  Commission  staff  believes  that 
the  basic  configuration  of  ATVs,  and 
their  unique  performance  characteristics 
including  dynamic  stability  and 
handling,  appear  to  play  a  major  role  in 
accidents  involving  ATVs.  Many  serious 
injuries  and  deaths  reported  in  in-depth 
investigations  conducted  by  the 
Commission  staff  resulted  from  loss  of 
control  of  the.  ATV  following  an  abrupt 
change  in  the  equilibrium  of  the  vehicle. 
A  number  of  different  factors,  such  as  a 
change  in  terrain,  or  a  sudden  change  in 
direction  can  contribute  to  the  change  in 
equilibrium.  The  subsequent  loss  of 
control  follows  a  pattern  in  which  the 
machine  overturns  or  the  rider  is  thrown 
off.  In  many  of  these  accidents,  other 
factors  such  as  drinking,  riding  with 
passengers,  or  operating  the  vehicle 
illegally  on  paved  roads,  may  obscure 
the  pattern  of  loss  of  control  as  the 
critical  element  in  the  incident. 


B.  Request  for  Public  Participatioii  At 
Heating 

The  Commission  requests  the  public 
to  provide  it  with  information  on  ATVs 
and  on  what  action,  if  any.  it  should 
take  to  adequately  reduce  or  eliminate 
hazards  associated  with  ATVs.  The 
Commission  is  particularly  interested  in 
the  views  of  persons  who  own  or  use 
ATVs  in  recreational  and  occupational 
applications  and  who  have  specific 
observations  about  ATV  handling 
characteristics;  persons  who  belong  to 
ATV  clubs  and/or  racing  associations; 
persons  who  have  been  involved  in 
accidents  or  who  have  been  injured 
while  riding  an  ATV;  state  and  local 
government  officials  such  as  police 
officers,  health  and  safety  officials  and 
legislators  who  are  involved  with  ATV 
safety,  training  or  legislation  concerning 
ATVs;  persons  or  organizations 
involved  in  the  testing  and  evaluation  of 
ATVs;  and  manufacturers,  distributors, 
importers  and  retailers  of  ATVs. 

The  hearing  will  focus  on  the 
following  areas: 

(1)  Information  which  identifies  the 
degree,  if  any,  to  which  the  general 
design  of  ATVs  as  well  as  specific 
design  and  operational  features  of 
individual  models  of  ATVs  influence  the 
perfortnance  characteristics  of  ATVs 
and  contribute  to  the  risk  of  injury; 

(2)  Information  identifying  any 
changes  in  general  or  specific  design 
characteristics  of  ATVs,  including  the 
cost  of  these  changes,  that  would  reduce 
or  eliminate  the  risks  of  injury; 

(3)  Information  concerning  the 
handling  characteristics  of  ATVs  and 
the  ability  of  users  at  various  ages  and 
levels  of  experience  to  maintain  control 
of  ATVs  under  various  conditions  of 
terrain  and  speed; 

(4)  Information  relating  to  techniques 
of  evaluating  and  testing  the 
performance  of  ATVs; 

(5)  Information  on  current  activities  to 
educate  or  train  users  of  ATVs, 
including  children,  in  the  proper  method 
of  operation  and  ways  these  efforts 
could  be  improved; 

(6]  Information  on  any  accidents 
involving  ATVs,  including  information 
on  specific  injuries  sustained  in  ATV 
accidents  and  the  nature,  degree, 
duration,  treatment  and  outcome  of  such 
injur  ^3.  Copies  of  physicians'  and 
hospital  records  are  sought; 

(7)  Information  identifying  any 
voluntary  standard  applicable  or 
adaptable  to  AVTs  which  could  reduce 
or  eliminate  the  risk  of  injury; 

(8)  Information  concerning  any  state 
or  local  licensing  requirement, 
restriction  or  legislation  involving  ATVs; 


(9)  Information  concerning  the 
development  of  the  three  and  four  wheel 
ATVs  including  information  relating  to 
design  features  which  take  into  account 
the  hazards  of  overturning,  and  loss  of 
control  and 

(10)  Information  on  the  sale, 
marketing  and  distribution  of  ATVs, 
particularly  for  use  by  childem. 

Presentations  should  be  limited  to 
approximately  5  minutes.  The 
Commission  reserves  the  right  to  impose 
further  time  limitations  on  all 
presentations  and  to  impose  further 
restrictions  to  avoid  duplication  of 
presentations. 

Persons  unable  to  attend  the  hearing 
may  submit  their  comments  in  writing, 
for  the  record.  Written  comments  for  the 
record  must  be  received  in  the  Office  of 
the  Secretary  no  later  than  September  3. 
1985.  Also,  persons  who  cannot  attend 
the  hearing  or  make  a  presentation 
should  be  aware  that  they  can  submit 
written  comments  in  response  to  the 
ANPR  until  September  30. 1985. 

Dated:  August  15. 1965. 
Sadye  E.  Dunn 

Secretary.  Off  ice  of  the  Secretary. 
[FR  Doc.  85-19870  Filed  8-19-65;  8:45  am) 

BtLUNG  CODE  •35B-01-« 


COPYRIGHT  ROYALTY  TRIBUNAL  . 

[Docket  S4-1-83CD:  Req.  Na  5-10059] 

Order  Granting  Motion  for  DistrttNition 
of  1983  Cable  Royalty  Fund  Awarded 
to  National  Public  Radio 

On  July  29, 1985,  the  Tribunal 
approved  a  settlement  for  National 
Public  Radio  (NTO)  reached  by  all  the 
parties  to  the  1983  Cable  Distribution 
Proceeding.  The  settiement  stipulated  an 
award  of  0.16  percent  of  the  1983  cable 
copyright  royalty  fund  to  National 
Public  Radio.  On  August  6, 1985.  NPR 
filed  a  motion  for  distribution  of  that 
portion  of  the  fund  to  which  it  is 
entitled.  By  this  Order,  the  Tribunal 
grants  NPR's  motion. 

NPR's  Request 

NPR  received  from  the  Tribunal  on 
June  27, 1985  a  partial  distribution  from 
the  1983  cable  fund  of  $99,454.16.  NPR 
requests  as  full  and  complete  settiement 
of  its  interest  in  the  fund  a  distribution 
based  on  0.18  percent  of  the  total  fund 
as  of  September  30, 1985  minus  the 
partial  distribution  it  received  on  June 
27, 1985.  The  computation  is  as  follows: 

Total  funds  distributed  on  6/ 

27/85 $39,781,662.71 
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Total  funds  available  on  9/ 
30/85 


Multiplied  by  .0018 

Less    amount    received    by 
NPR  6/27/85 

Amount  to  be  distributed 


4a494.9163< 

80.276.579.55 
.0018 

144.497.85 

98.454.16 
<45.043.69 


'  The  Tribunal  bate*  Ut  calcuUtiua  of  StS.0«3je  am  the 
projectioo  that  $W.49l.in&M  witi  be  die  fund*  available 
un  September  30.  1985.  However,  tlas  fifluR  m  aobiaci  to 
change.  Should  Ibe  fii(ure  be  slightly  higher  or  lower  oa 
Seplember  30.  NTKi  dnlnbahoa  win  tie  f«ce>CMlete< 
accordingly 

Accordingly,  NPR  will  receive  on 
September  30, 1985,  $45,043.89.  The 
Tribunal  accepts  NPR's  waiver  of  any 
interest  in  the  growth  of  the  1983  Cable 
Royalty  fund  after  September  30, 1965 
and  for  any  late  payment  paid  into  the 
fund  after  September  30, 1985.  The 
Tribunal  reiterates  what  it  stated  on  the 
record  on  July  29, 1985,  that  approval  of 
the  settlement  of  NPR's  claim  is  not 
intended  to  indicate  the  Tribunal's 
position  on  whether  the  1983  cable 
royalty  fund  should  be  considered  as 
one  pool,  two  pools,  or  three  pools.  That 
decision  will  be  rendered  at  a  later  date 
in  this  proceeding. 
Edward  W.  Ray. 

Chairman.  Copyright  Royalty  Tribunal. 
August  15, 1985. 

[FR  Doc.  B5-19640  Filed  8-19-85;  8:45  am] 
MLIING  COOC  HM-tS^ 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meetings  and  Public 
Hearings 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Monday, 
August  26, 1985  beginning  at  1:30  p.m.  in 
Room  B  of  the  Holiday  Inn  at  Route  100 
and  West  King  Street  in  Pottstown. 
Pennsylvania  to  consider  the  following 
application: 

Philadelphia  Electric  Company  D-6&- 
210  CP  (Final):  Revision  No.  3.  An 
application  by  Philadelphia  Electric 
Company  and  Reading  Anthracite 
Company  to  temporarily,  during  1985. 
revise  portions  of  the  Limerick 
Generating  Station  project  as  included 
in  the  Comprehensive  Plan  and  to 
approve  the  temporary  changes  under 
Section  3.8  of  the  Compact  The 
proposed  revision  is  for  withdrawal  of 
water  from  die  Schuylkill  River  for 
consumptive  use  at  Limerick  Unit  No.  1, 
when  existing  dissolved  oxygen  or  flow 
constraints  would  otherwise  prevent 
such  withdrawal,  in  amounts  not 
exceeding  existing  docket  limits  and  not 
exceeding  amounts  released  into  the 


West  Branch  of  Uie  Schuylkill  River 
from  the  Beechwood  Pit,  under  a 
coordinated  plan  of  release  from 
Beechwood  and  witiidrawal  at  Limerick, 
with  existing  dissolved  oxygen  and  flow 
constraints  to  be  inappHcable  to  such 
withdrawal. 


The  Commission  will  hold  a  public 
hearing  on  Wednesday.  August  28, 1885, 
beginning  at  1:30  p.m.  in  the  Goddard 
Conference  Room  of  the  Commission 
offices  at  25  State  Police  Drive.  West 
Trenton,  New  Jersey.  The  hearing  will 
be  part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public. 

Applications  for  Approval  of  the 
Following  Projects  Under  Article  10.3, 
Article  11  and/or  Section  3.8  of  the 
Compact: 

1.  Holdover  Project — Town  of 
Rockland-Livingston  Manor  Sewer 
District  D-85-28  CP.  An  apphcation  to 
eliminate  the  use  of  chlorination 
facilities  at  the  existing  sewage 
treatment  plant  in  the  Town  of 
Rockland,  Sullivan  County,  New  York. 
The  applicant  has  requested  a  waiver  of 
the  current  DRBC  disinfection 
requirement.  The  Livingston  Manor 
wastewater  discharge  was  approved 
with  a  design  capacity  of  1,050.000 
gallons  per  day  (gpd)  to  be  discharged  to 
Willowemoc  Creek  as  described  in 
Docket  No.  D-67-29  CP  on  April  26. 
1967.  The  receiving  waters  are  classified 
by  the  New  York  Department  of 
Environmental  Conservation  as  C(T) 
trout  waters  and  as  such  do  not  require 
any  disinfection.  The  New  York  State 
Health  Department  has  stated  that  there 
is  no  demonstrated  need  for  disinfection 
at  this  facility.  This  hearing  continues 
that  of  May  29. 1985. 

2.  Totten  Farms  D-SOS  RENEWAL 
Renewal  of  an  approved  ground  water 
withdrawal  which  supplies  water  for 
irrigation  of  the  applicant's  farm  crops 
in  North  Hanover  Township,  Burlington 
County,  New  Jersey.  Commission 
approval  was  limited  to  five  years  and 
will  expire  unless  renewed.  The 
proposed  30-day  withdrawal  limit 
remains  at  8.64  million  gallons  (n\g)/30 
days.  The  applicant's  single  well  is 
located  approximately  400  feet  west  of 
Ellisdale-Ameytown  Road  and 
approximately  1.000  feet  south  of 
Stewart  Road  in  North  Hanover 
Township.  The  well  is  drilled  in  the 
Englishtown  Formation. 

3.  Old  Craigsville  Television 
Association  D-82-46  (Revised).  An 
application  resubmitted  by  Old 
Craigsville  Television  Association  for 
reconsideration  of  a  previously  denied 
cable  crossing.  The  proposed  cable 


would  extend  from  Kilgour  Road, 
Shohola  Township,  Rke  County, 
Pennsylvania  to  the  Town  of 
Lumberland,  Sullivan  County,  New 
York,  crossing  a  section  of  the  Delaware 
River  designated  "recreational"  under 
the  National  Wild  and  Scenic  Rivers 
program.  The  renewed  application 
included  a  report  by  the  New  York  State 
Cable  Commission  which  acknowledges 
there  are  alternatives  and  includes  more 
detailed  cost  estimates.  The  application 
has  also  forwarded  a  copy  of  a  letter  by 
James  Coleman,  Regional  Director, 
indicating  the  National  Park  Service  has 
reversed  its  position  and  now  would  not 
oppose  the  proposed  river  crossing. 

4.  Crown  Advanced  Films  (Formerly 
Crown  Zellerbach)  D-83-19 
(RENEWAL).  The  applicant  seeks 
approval  to  continue  withdrawing 
ground  water  from  Well  No.  7  or  frran 
standby  Well  No.  3  in  accordance  with 
Delaware  River  Basin  Commission's 
temporary  approval  given  November  30, 
1983.  That  approved  docket 
incorporated  a  phased  water  tise 
reduction  program  in  which  the  30  day 
limit  was  to  be  reduced  from  15.5  mg  to 
6.0  mg,  and  the  yeariy  limit  was  to  drop 
from  180  mg  to  00  mg.  prior  to  September 
1985.  The  application  is  consistent  with 
the  phased  schedule.  Current  ground 
water  use  is  6.9  mg/30  days  and  63.4 
mg/year.  The  wells  withdraw  from  the 
Potomac  Formation,  l^e  plant  is  located 
immediately  east  of  the  intersection  of 
Route  9  (River  Road)  and  Grantham 
Lane,  in  New  Casde  County.  Delaware. 

5.  Moyer  Packing  Company  D-83-31. 
A  ground  water  withdrawal  project  to 
supply  approximately  0.19  million 
gallons  per  day  (mgd]  of  water  to  the 
applicant's  meat  packing  plant  in 
Franconia  Town^ip.  Montgomery 
County.  Pennsylvania.  Well  Nos.  1,  2,  3, 
4  and  5.  located  in  Franconia  Township, 
were  previously  placed  in  service  and 
have  collectively  withdrawn  in  excess 
of  100.000  gpd  without  approval  of  the 
Delaware  River  Basin  Conunission. 
Ground  water  from  the  wells  is  used  in 
conjunction  with  water  purchased  from 
the  North  Penn  Water  Authority.  The 
wells  are  located  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

6.  Bristol  Township  Authority  D-85-12 
CP.  Upgrading  of  the  applicant's  sewage 
treatment  facility  located  in  Bristol 
Township,  Bucks  County,  Pennsylvania. 
The  existing  plant  will  be  modified  to 
provide  for  compliance  with  existing 
NPDES  limits  and  design  capacity  will 
remain  at  2.25  mgd.  Treated  effluent  will 
continue  to  discharge  to  the  Delaware 
River  near  Croydon.  Pennsylvania. 
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7.  E.I.  du  Pont  de  Nemours  and 
Company— Repauno  Plant  D-d5-3Z 
Approval  is  sought  for  three  operating 
wells.  Nos.  3.  S.  and  6.  and  for  a  ground 
water  decontamination  well,  No.  48,  to 
serve  the  du  Pont  Repauno  Plant. 
Gibbstown,  Gloucester  County,  New 
Jersey.  Well  No.  46  which  is  designed  to 
yield  17.3  mg/30  days  will  be  installed 
and  operated  to  prevent  ground  water 
containing  benzene,  nitrobenzene  and 
aniline  from  contaminating  the  pubhc 
water  supply  of  Greenwich  Township. 
Water  withdrawn  from  Well  No.  48  will 
be  treated  by  activated  carbon  filter 
prior  to  discharge.  All  four  wells  draw 
from  the  Raritan-Magothy  geologic 
formation.  The  proposed  maximum 
withdrawal  from  the  four  wells  is  57.3 
mg/30  days.  The  wells  are  located 
within  the  plant  property;  Well  No.  3  is 
located  southeast  of  Gate  A;  Well  No.  5 
is  located  north  of  Morse  Street 
between  Patterson  and  Bacchus  Avenue; 
Well  No.  6  is  located  at  the  northeast 
comer  of  Morse  Street  and  Repauno 
Avenue;  and  Well  No.  46  is  located  on 
Repauno  Avenue,  northeast  of  the  main 
gate. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett.  Persons 
wishing  to  testify  at  these  hearings  are 
requested  to  register  with  the  Secretary 
prior  to  the  hearings. 
Susan  M.  Weisman, 
Secretary. 
August  13. 1985. 
[FR  Doc.  85-19807  Filed  8-19-65;  8:45  am] 

BIUJNQ  CODC  6360-0t-« 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnation 
Collection  Requests 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  19. 1985. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer,  Department  of 
Education.  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW..  Room 
3208,  New  ^ecutive  Office  Building, 


Washington,  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue.  SW., 
Room  4074,  Switzer  Building, 
Washington  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  B.  Webster  (202)  426-7304. 

SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  in  an  early 
opportunity  to  comment  on  informatioo 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  abUity  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  pubUshes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  Information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  August  15. 1985. 
Linda  M.  Combt, 

Deputy  Undersecretary  for  Management 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review  Requested:  Extension 

Title:  Application  for  Civil  Rights 
Technical  Assistance  and  Training 
State  Educational  Agency  Program 

Agency  Form  Number  ED  296-1 

Frequency:  Annually 

Affected  Public:  State  educational 
agencies 

Reporting  Burden:  Responses:  120; 
Burden  Hours:  2,400 

Recordkeeping  Btirden:  Recordkeepers: 
0;  Burden  Hours:  0 

Abstract  The  application  is  used  by 
State  educational  agencies  to  apply 
for  assistance  under  Title  IV  of  the 
Civil  Rights  Act  of  1964.  as  amended. 
The  Department  uses  this  information 
to  evaluate  the  proposed  projects  and 


make  awards  in  accordance  with 
program  regulations. 

Type  of  Review  Requested:  Extension 

Title:  Application  for  Civil  Rights 
Technical  Assistance  and  Training 
Desegregation  Assistance  Center 
Program 

Agency  Form  Number  ED  296-2 

Frequency:  Annually 

Affected  PubUc:  Non-profit  institutions 

Reporting  Burden:  Responses:  100; 
Burden  Hours:  2.000 

Recordkeeping  Burden:  Recordkeepers: 
0;  Burden  Hours:  0 

Abstract:  The  application  is  used  by 
non-profit  institutions  to  apply  for 
desegregation  assistance  center 
awards  under  Title  IV  of  the  Civil 
Rights  Act  of  1964,  as  amended.  The 
Department  needs  this  information  to 
evaluate  these  proposed  projects  and 
set  the  amount  of  each  award  in 
accordance  with  program  regulations. 

[FR  Doc.  85-19863  Filed  8-19-S5;  8:45  am] 
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Office  Of  Postsecondary  EducaHon 

Special  Services  for  Disadvantaged 
Students  Program;  Appication  for 
Noncompetlng  Continuation  Awards 
for  Fiscal  Year  1966 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  Special  Services  for 
Disadvantaged  Students  Program. 

Authority  for  this  program  is 
contained  in  sections  417A  and  417D  of 
the  Higher  Education  Act  of  1965,  as 
amended.  (20  U.S.C.  lOTOd,  1070d-lb) 

The  Secretary  awards  grants  under 
this  program  to  institutions  of  hi^ier 
education  oidy.  The  purpose  of  tibe 
award  is  to  allow  applicants  to  carry  out 
projects  designed  to  provide  supportive 
services  to  disadvantaged  students  who 
are  pursuing  programs  of  postsecondary 
education. 

Closing  date  for  transmittal  of 
applications:  To  be  assured  of 
consideration  for  funding,  an  application 
for  a  noncompeting  continuation  award 
should  be  mailed  or  hand  delivered  by 
October  15, 1985. 

If  an  application  for  a  noncompeting 
continuation  award  is  late,  the 
Department  may  lack  sufficient  time  to 
review  it  with  other  noncompeting 
continuation  applications  and  may 
decline  to  accept  it.  Grantees  are 
strongly  advised  to  respond  by  the 
closing  date. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
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Room  3633,  ROB— 3,  Atlention:  84.042 
(Special  Services  for  Disadvantaged 
Students),  Washington,  D.C  20202. 
An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service.  An 
applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  apphcant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Application  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Apphcation  Control  Center,    - 
Room  3633.  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.,  Washington, 
DC. 

The  Application  Control  Center  will 
accept  a  hand-delivered  appUcation 
between  8:00  a.m.  and  4:00  p.m. 
(Washington,  D.C  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Available  funds:  The  Congress  has 
not  yet  appropriated  funds  for  fiscal 
year  1986  for  the  Special  Programs  for 
the  Disadvantaged.  The  Senate  Budget 
Resolution  recommends  fiscal  year  1986 
funding  for  these  programs  at  the  fiscal 
year  1985  level  of  $174,940,000.  Should 
this  amount  be  appropriated, 
approximately  $70,323,000  would  be 
available  for  noncompeting  continuation 
grant  awards  under  the  Special  Services 
program.  The  average  grant  award 
under  the  Special  Services  program  in 
fiscal  year  1985  was  $105,900.  Non- 
competing  continuation  applications  are 
being  requested  at  this  time  to  allow  for 
sufficient  time  to  evaluate  them  and 
complete  the  grants  process  prior  to  the 
end  of  the  fiscal  year. 

Application  forms:  Application  forms 
for  noncompeting  continuation  awards 
are  expected  to  be  ready  for  mailing  no 
later  than  Sept.  3, 1985.  They  are  mailed 
routinely  to  currently  funded  projects.  If 
a  grantee  does  not  receive  the  forms  by 
September  20, 1985  the  grantee  should 
telephone  the  Special  Services  Branch  of 


the  Division  of  Student  Services  at  (202) 
245-2165. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  only  intended  to 
aid  applicants  in  applying  for 
assistance.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  grantee 
performance  requirements  beyond  those 
imposed  under  the  statute  and 
regulations.  The  Secretary  strongly 
urges  that  applicants  not  submit 
information  that  is  not  requested. 
(Approved  by  the  0MB  under  Control 
number  1840-0017.) 

Applicable  regulations:  The  following 
regulations  are  applicable  to 
noncompeting  continuation  awards: 

(a)  Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  Parts  74,  75,  77,  and  7a  Applicants 
should  note  that  the  criteria  for  making 
Continuation  awards  are  in  34  CFR 
75.253;  and 

(b)  Regulations  for  the  Special 
Services  for  Disadvantaged  Students 
Program  in  34  CFR  Part  646. 

Further  information:  For  further 
information  contact  the  Special  Services 
Branch.  Division  of  Student  Services, 
U.S.  Department  of  Education,  (L'Enfant 
Plaza  Station,  P.O.  Box  23772, 
Washington,  D.C.  20026-3772). 
Telephone:  (202)  245-2165. 

(20  U.S.C.  1070d,  1070d-lb) 
(Catalog  of  Federal  Domestic  Assistance 
Number  04.042 — Special  Services  for 
Disadvantaged  Students  Program] 

Dated:  August  15. 1985. 
C  Ronald  Kimberling, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  85-10881  FUed  8-l»-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Energy  Research  Advisory  Board 
International  R&D  Panel;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  International  R&D  Panel  of  the 
Energy  Research  Advisory  Board 
(ERAB). 

Date  and  Time:  September  19, 1985: 
9:00  a.m. — 5:00  p.m. 

Place:  Department  of  Energy,  1000 
Independence  Avenue,  SW,  Room  4A- 
110.  Washington,  DC  20585. 


Contact:  William  L  Woodard, 
Department  of  Energy,  Office  of  Energy 
Research,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  252- 
5767. 

Purpose  of  the  Parent  Board:  To 
advise  the  Department  of  Energy  (DOE) 
on  the  overall  research  and 
development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these 
areas  to  the  Department.  The  purpose  of 
the  Panel  is  to  report  to  the  parent  Board 
on  international  energy  R&D  and 
specifically  on  international 
collaboration  on  large  scale  scientific 
and  technology  programs  involving  long 
time  horizons  for  energy  research  and 
development. 

Tentative  Agenda: 

•  Review  of  Draft  Report 

•  Public  Comment  (10  minute  rule) 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  William 
Woodard  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190.  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  August  6, 
1985. 
Charles  E.  Cathey, 

Deputy  Director,  Science  and  Technology 
Affairs  Staff,  Office  of  Energy  Research. 

[FR  Doc.  85-19883  Filed  8-19-85;  8:45  am] 
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Federal  Energy  Regulatory 
Commissiort 

[Projwt  No.  9087-000  st  al.] 

Sunshine  Hydroelectric  Facility  at  al^ 
Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

August  9, 1985. 

In  the  matter  of  City  of  Boulder.  Colorado, 
Project  No.  9087-000;  Springville  City.  Utah, 
Project  No.  1715-000;  Independence  County. 
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Arkansas,  Project  No.  4660-002; 
Androscoggin  Water  Power  Company, 
Project  No.  4784-008;  International  Falls 
Power  Company.  Project  No.  5223-001; 
Niagara  Mohawk  Power  Corporation,  Project 
No.  7518-000;  City  of  Rome.  New  York, 
Project  No.  7610-000:  Power  Authority  of 
New  York,  Project  No.  8303-000;  D.  William 
Saulsberry.  Project  No.  5447-003;  Blind 
Canyon  Aquarach.  Inc..  Project  No.  8375-001; 


Hydrodynamics,  Inc.,  Project  No.  8831-000; 
Levan  Town  Corporation.  Project  No.  9030- 
000;  Red  Bluff  Water  Power,  Project  No.  9075- 
000;  Northeast  Utilities  Service  Company, 
Project  No.  2004-006;  Georgia-Pacific 
Corporation,  Project  No.  2392-001:  Owyhee 
Project  Irrigation  Districts,  Project  No.  4359- 
001;  Dr.  Daniel  C.  Merrill,  Project  No.  5776- 
001;  Ronald  and  Arlene  Ott,  Project  No.  7178- 
001:  F&T  Energy  Corporation,  8201-001. 

Exemptions 


In  accordance  with  the  National 
Environmental  Policy  Act  of  1909.  the 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions)  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


Project  No 


Proiaci  nam* 


9087-000 Sunshine  hydroelectric  tadiity.... 

5447-003 Little  Boulder  Creek 

8375-001 am  Cenyon  aquarach  proiact.. 

8831-000 South  Dry  Creek 


9030-000. 
9075-000. 


CobUeRock.. 
Red  SMI.. 


SUM 


CO 

CA 

K) 

MT 

UT 

TX/NM.. 


Water  body 


City  o<  BouMef  JletiUjuMun 

UMe  Boukler  Creek... 

Snake  Rt»er _ 

Rock  CraekOeer  Creek... 

CaMM  Rock  Sprir« 

Pecoi  River 


Nearest  totm 


BouWer 

Tnrilly  Canlar 
Hagarman.-... 
RadUidBe.... 


aty  of  BouUer 

0  Wilkam  SaiMany. 

Bind  Canyon  Aqiia—rtt.  tec 

Hydrodynamics.  Inc 

Levan  Toon  Corp. 

Rad  Bki«  WMar  Pomm. 


UCENSES 


Project  No 

Protect  name 

State 

Water  body 

Nearest  town 

AnAM 

1715-000  ..... 

Spring  Canyon 

UT 

Spring  Oee>< 

While  River 

Springville  aty 

BataavMe .    .. 

Topsham.      Brunswick.     Dunham. 
Lisbon. 

tndapendenoe  Couf% 
Androeooggm  Walar  Power  Company 

Inlernalional  Fals  Pamm  Company 

Qty  ol  Roma.  NY.  and  Pomm  At«ia%  d 

tie  Stale  of  New  York. 
Unrthsaal  uri  ii  Sanaee  Company 
Gaotgia^'acllic  Corp. 

Or  Oanial  0  Mami 
RonakI  A  Arlene  0«. 
F4T  Energy  Corp. 

4660-002 

White  River  Lock  A  Dam  No.  2 

Pajepscot „.. 

miemational  FaNs 

AH _ 

ME 

4784-OOe 

Androscoggin  Riwar 

Rainy  River „ 

St  Regis  Rrvar _ 

Mohawk  River _ 

Holyoke  Canals/Connecticut  River. . 

5223-001 

MN 

NY _ 

NY 

7518-000 

7610-000. 

Hogansburg _ 

DalU  Hydro _ „... 

Hadlay  Falls _..„ 

Oilman _ 

Bombay  Falla „ 

Home „ 

Holyoke 

GUman  VT  and  DaNon  NH      

Nyssa... 

Weilchpec ,,.i., 

PWhia._ 

Mooringiport _. 

8303-000. 
2004-006 

MA 

2392-001 

VT/NH..._ 

OR 

435»-001 

0«»yhaa  Tunrtal  No.  1 

Owytiee  River/Lake  Owytiee 

5776-001 

7178-001 

Mawah  Creek 

Aft)ockle  Mountain 

CA 

CA 

Mawah  Greek _ 

Mkldle  Fork  Cottonwood  Creak 

Cypress  Bayou-Caddo  Lake 

8201-001 

Cypress  Bayou-Caddo  Like  0am 

LA r. 

Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's,  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore, 
environmental  impact  statements  will 
not  be  prepared. 

Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  85-19887  Filed  8-19-«5;  8:45  am) 

BILUMO  COOE  t717-01-M 


I  Docket  Nos.  CP85-737-000,  et  al.  ] 

Texas  Gas  Transmission  Corp.  et  al^ 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP85-737-000] 
August  9, 1985. 

Take  notice  that  on  July  28, 1985. 
Texas  Gas  Transmission  Corporation 
(Applicant),  P.O.  Box  1160,  Owensboro. 
Kentucky  42302.  filed  in  Docket  No. 
CP85-737-000  an  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Applicant  to  sell 
natural  gas  to  the  Town  of  Basile, 
Louisiana  (Basile],  for  resale,  and  to 
construct  and  operate  facilities  therefor, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  sell  Basile  up  to 
750  Mcf  per  day  of  natural  gas  from  its 
general  system  supply,  with  an  annual 
maximum  of  78.500  Mcf,  for  residential, 
commercial  and  agricultural  use.  Such 
service  would  be  rendered  pursuant  to 
Applicant's  Rate  Schedule  SG-SL 

Applicant  proposes  to  construct  and 
operate  a  sales  meter  station  and 
related  facilities,  in  order  to  render 
service  to  Basile.  The  cost  of  such 
facilities  is  estimated  at  $47,140  and 


would  be  financed  by  Applicant  &om 
funds  on  hand. 

Applicant  states  that  Basile  currently 
purchases  natural  gas  on  a  day-to-day 
basis  from  the  city  of  Eunice,  Louisiana. 

Comment  date:  August  30. 1965.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP85-738-000] 
August  9, 1985. 

Take  notice  that  on  July  28. 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1388. 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP85-738-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  add  a  new  delivery 
point  to  The  Brooklyn  Union  Gas 
Company  (BUGCo)  and  to  construct  and 
operate  appurtenant  facilities  under  the 
certificate  issued  in  Docket  No.  CP8^ 
426-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  mwe  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Transco  proposes  to  add  a  delivery 
point  to  BUGCo  on  Staten  Island.  New 
York,  where  Transco's  facilities 
intersect  facilities  owned  by  BUGCo.  It 
is  stated  that  this  would  be  a  standby 
delivery  point  which  would  be  used  in 
the  event  that  BUGCo  was  unable  to 
obtain  contracted-for  firm  system 
supphes  of  natural  gas  from  Texas 
Eastern  Transmission  Corporation 
(TETCO)  through  TETCOs Goethals 
station  or  for  other  emergencies.  It  is 
claimed  that  any  delivery  by  Transco  at 
this  standby  point  would  be  offset  by  a 
corresponding  reduction  in  Transco's 
deliveries  to  BUGCo  at  other  existing 
delivery  points. 

It  is  indicated  that  the  $43,140 
estimated  cost  of  the  facihties  would  be 
reimbursed  by  BUGCo. 

Comment  date:  September  23, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc. 

[Docket  No.  CP85-724-0001 
August  13, 185. 

Take  notice  that  on  July  18. 1985, 
Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc.  (Arkla),  P.O.  Box  21734, 
Shreveport,  Louisiana  71131,  filed  in 
Docket  No.  CP85-724-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
sales  tap  and  related  facilities  necessary 
to  enable  Arkla  to  deliver  gas  from  one 
of  its  jurisdictional  pipelines  to  one  or 
more  consumers  served  by  Arkansas 
Louisiana  Gas  Company,  a  division  of 
Arkla,  Inc.  (ALG),  under  the 
authorization  issued  in  Docket  Nos. 
CP82-384-000  and  CP82-384-001 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Arkla  states  that  the  sales  tap  would 
be  located  on  its  Line  K  in  Union  Parish, 
Louisiana,  and  is  expected  to  cost  $8,757 
to  install.  The  initial  customer.  West 
Monroe  Gas  Gathering  Systems,  Inc.,  it 
is  stated,  would  use  the  gas  to  operate 
its  compressors  and  miscellaneous 
equipment.  Peak  day  and  annual 
deliveries  are  expected  to  be  13.2  Mcf 
and  4,818  Mcf,  respectively.  Arkla 
advises  that  the  deliveries  would  be 
made  under  Priority  3  of  its  curtailment 
plan  and  that  they  would  have  a  de 
minimis  impact  on  its  system  supply. 
Arkla  further  advises  that  the  gas  would 
be  billed  at  ALG's  regular  retail  rates 
applicable  from  time  to  time  to  this  type 
of  customer. 


Comment  date:  September  27. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Arkla  Energy  Resources,  a  divison  of 
Aikla,  Inc. 

[Docket  No.  C;P85-74O-000J 
August  13, 1985. 

Take  notice  that  on  July  26, 1985. 
Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc.  (Arkla).  P.O.  Box  21734. 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP85-740-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  (18  CFR 
157.205)  for  authority  to  construct  and 
operate  a  sales  tap  and  related 
jurisdictional  facilities  necessary  to 
enable  Arkla  to  deliver  gas  from  one  of 
its  jurisdictional  pipelines  to  one  or 
more  consumers  served  by  Arkansas 
Louisiana  Gas  Company,  a  division  of 
Arkla,  Inc.  (Arkansas  Louisiana),  under 
the  certificate  issued  in  Docket  Nos. 
CP82-384-000  and  CP82-384-001 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Arkla  proposes  to  construct  and 
operate  a  sales  tap  on  its  Line  )  in  Pope 
County,  Arkansas,  to  enable  Arkla  to 
deliver  gas  to  GMC  Farms,  Inc.,  which  it 
is  estimated  would  use  approximately 
8,600  Mcf  per  year  for  commercial 
purposes. 

Arkla  states  that  this  would  be  a 
routine  delivery  of  gas  to  a  customer 
served  by  Arkansas  Louisiana  and  that 
the  gas  would  be  delivered  from  Arkla's 
general  system  supply,  which  it  is  stated 
is  adequate  to  provide  the  service. 
Arkansas  Louisiana,  it  is  indicated, 
would  charge  GMC  Farms,  Inc.,  its 
regular  approved  retail  rate  for  this 
class  of  customer  as  contained  in  its 
presently  effective  Rate  Schedule  No.  2 
as  filed  with  the  Arkansas  Public 
Service  Commission. 

Comment  date:  September  27, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transinission 
Corporation 

[Docket  No.  CP85-675-000J 
August  13, 1985. 

Take  notice  that  on  July  5, 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  P.O.  Box  1273. 
Charleston,  West  Virginia  25325-1273, 
filed  in  Docket  No.  CP85-675-000  a 
request  pursuant  to  9  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  permission  and 
approval  to  abandon  certain  facilities 
and  points  of  delivery,  under  the 
authorization  issued  in  Docket  No. 
CP83-76-000.  all  as  more  fully  set  forth 


in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  requests  permission  and 
approval  to  abandon  approximately  2.4 
miles  of  4-inch  and  8-inch  pipeline, 
related  measuring  and  regulating 
facilities  and  five  points  of  delivery  to 
existing  wholesale  customers,  as 
follows: 

1.  Abandon  a  delivery  point  and 
related  facilities  to  Columbia  Gas  of 
Kentucky,  Inc.  (CKY),  in  Knott  County. 
Kentucky,  which  were  used  to  supply 
several  residential  customers  of  CKY 
and  which  are  said  no  longer  to  be 
required  due  to  said  customers 
conversion  to  alternative  fuels.  The 
delivery  point  is  said  to  have  been 
inactive  since  May  1983. 

2.  Abandon  a  delivery  point  and 
related  facilities  to  CKY  in  Floyd 
County,  Kentucky,  previously  used  by 
CKY  to  serve  Smith  Branch  Stone 
Company  which,  it  is  said,  has  moved. 

3.  Abandon  a  delivery  point  to 
Columbia  Gas  of  Ohio,  Inc.  (COH),  142 
feet  of  4-inch  pipeline  and  related 
facilities  in  Jefferson  County,  Ohio, 
previously  used  by  COH  to  serve  Kaul 
Clay  Company  whose  industrial  plant,  it 
is  said,  has  closed. 

4.  Abandon  a  delivery  point  and 
related  facilities  to  COH  in  Columbiana 
County,  Ohio,  previously  used  by  COH 
to  serve  Cardinal  Stone  Company  whose 
industrial  plant,  it  is  said,  is  no  longer  in 
operation. 

5.  Abandon  a  delivery  point  and 
related  facilities  to  COH  in  Fairfield 
County,  Ohio,  previously  used  by  COH 
to  serve  C.D.B.  &  T.  Materials  whose 
industrial  plant,  it  is  said,  has  closed. 

6.  Abandon  approximately  2.3  miles  of 
8-inch  pipeline  in  Washington  County, 
Pennsylvania,  originally  installed  in 
1891,  which  is  paralleled  by  Columbia's 
10-inch  pipeline,  Line  23.  Columbia 
states  that  no  points  of  delivery  are 
currently  supplied  directly  from  the  8- 
inch  pipeline  and  that  the  market  area 
previously  supplied  from  this  segment  of 
pipeline  is  now  being  supplied  from 
another  pipeline. 

Comment  date:  September  27, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company 

[Docket  No.  CP85-759-O00J 
August  13, 1985. 

Take  notice  that  on  August  6, 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission), 
1700  MacCorkle  Avenue,  S.E., 
Charleston.  West  Virginia  25314.  and 
Columbia  Gulf  Transmission  Company 
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(Columbia  Gulf),  3805  West  Alabama 
Avenue,  Houston.  Texas  77027. 
hereinafter  referred  to  jointly  as 
Applicants,  filed  in  Docket  No.  CP85- 
759-000  a  request  pursuant  to  fi  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authority  to  transport  natural  gas  on 
behalf  of  Lukens  Steel  Company 
(Lukens)  under  their  certificates  issued 
in  Docket  Nos.  CP83-76-000  and  CP83- 
496-000.  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  their  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicants  propose  to  transport  up  to 
5  billion  Btu  equivalent  of  natural  gas 
per  day  on  behalf  of  Lukens  through 
October  31, 1985.  It  is  explained  that 
Columbia  Gulf  would  receive  the 
quantities  at  existing  points  of  receipt  in 
Louisiana  and  redeliver  to  Columbia 
Transmission  which  would  redeliver  to 
Columbia  Gas  of  Pennsylvania.  Inc. 
(CPA),  for  ultimate  delivery  to  Lukens.  It 
is  stated  that  the  gas  would  be 
purchased  by  Lukens  from  Exxon 
Company.  USA. 

Applicants  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicants  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent  Rayne,  Louisiana,  to 
Kentucky — 12.78  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 
Corinth,  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gas  received  from  Columbia 
Gulf  at  Leach.  Kentucky — 21.16  cents 
per  dt  equivalent  and  gas  received  from 
Columbia  Gulf  at  receipt  points  other 
than  Leach,  Kentucky — 29.93  cents  per 


dt  equivalent  provided  the  volumes  are 
within  the  distributor  customer's  total 
daily  entitlements  (TDE).  However. 
Colimibia.  Transmission  states  it  would 
charge  32.50  cents  per  dt  equivalent  for 
gas  it  receives  from  Columbia  Gulf  at 
Leach.  Kentucky;  and  41.27  cents  per  dt 
equivalent  for  gas  received  from  receipt 
points  other  than  Leach,  Kentucky,  if  the 
volumes  are  in  excess  of  the  distributor 
customer's  TDE's.  Columbia 
Transmission  further  states  it  would 
retain  2.43  percent  of  the  totaJ  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
In  addition.  Columbia  Transmission 
states  it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Comment  date:  September  27, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP85-744-000] 
August  13. 1985. 

Take  notice  that  on  July  30, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP85-744-000  a  request  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  fgr 
authorization  to  construct  and  operate  a 
new  sales  delivery  point  and  to  deliver 
natural  gas  for  Peoples  Natural  Gas 
Company's  (Peoples)  account  in  Ford 
County,  Kansas,  under  the  certificate 
issued  in  Docket  No.  CP82-402-O00 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Conmiission  and 
open  to  public  inspection. 

It  is  stated  that  Peoples  has  requested 
that  Natural  provide  a  new  sales 
delivery  point  in  Ford  County.  Kansas; 
and  that  peak  daily  flow  at  the  proposed 
point  is  expected  to  be  100  Mcf  of  gas.  It 
is  explained  that  the  proposed  deliveries 
would  enable  Peoples  to  serve  the 
commercial  gas  needs  of  a  feed  yard 
operated  by  the  Ford  County  Feed  Yard 
Inc.  The  delivery  would  not  result  in  any 
increase  in  Peoples'  total  entitlements  or 
contract  quantity  from  Natiu-al.  it  is 
asserted.  Natural  states  it  would  be 
required  to  construct  and  operate  a  2- 
inch  tap  connection  and  measuring 
station  plus  appurtenant  facilities  at  an 
estimated  cost  of  $33,000  which  cpst 
would  be  reimbursed  by  Peoples. 

Natural  states  that  the  proposed 
action  is  not  prohibited  by  its  existing 
applicable  tariff.  Rate  Schedule  G-1. 
and  that  it  has  sufficient  capacity  to 
accomplish  the  proposed  change  in 


deliveries  to  Peoples  without  detriment 
or  disadvantage  to  its  other  customers. 

Comment  date:  September  27, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP8&-745-000] 

August  13. 1965. 

Take  notice  that  on  July  31. 1965, 
Panhandle  Eastern  Pipe  line  Company 
(Applicant),  P.O.  Box  1642,  Houstoa 
Texas  77001,  filed  in  Docket  No.  CP85- 
745-000  a  request  pursuant  to  \  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for  authority  to 
transport  natural  gas  on  behalf  of  a 
qualified  end-user  under  the  certificate 
issued  in  Docket  No.  CP83-83-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Specifically,  Applicant  requests 
authority  to  transport  gas  on  behalf  of 
Chrysler  Corporation  (Shipper)  pursuant 
to  a  transportation  agreement  dated 
June  12, 1985,  among  Applicant  Shipper 
and  Indiana  Gas  Company  (Indiana 
Gas)  (agreement).  The  agreement 
provides  for  Applicant  to  receive  a 
transportation  quantity  of  up  to  1,200 
Mcf  of  gas  per  day  on  an  interruptible 
basis,  at  an  existing  point  of 
interconnection  between  Applicant  and 
EnTrade  Corporation's  designee  in  Weld 
County.  Colorado.  Apphcant  states  that 
it  wouJd  then  transport  and  redeliver 
such  gas.  less  a  four  percent  reduction 
for  fuel,  to  Indiana  Gas  in  Grant  County. 
Indiana,  and  that  Indiana  Gas  in  turn 
would  make  ultimate  delivery  to  Shipper 
for  its  end  use  at  its  Newcastle.  Indiana, 
facilities.  Applicant  states  tliat  the  gas 
would  be  used  for  boiler  fuel  process 
billet  heating,  metal  heat  treating,  and 
comfort  heating.  It  is  explained  that 
Indiana  Gas  is  an  existing  jurisdictional 
customer  of  Applicant  and  that  Shipper 
is  an  existing  end-use  customer  of 
Indiana  Gas. 

Applicant  states  that  it  would  be 
compensated  in  accordance  with  its 
Rate  Schedule  OST,  presently  42J)  cents 
plus  a  1.24-cent  GRI  surcharge  per 
million  Btu  redelivered  at  the  point  of 
redelivery.  It  is  explained  that  the  term 
of  the  service  is  from  the  date  automatic 
authorization  e}q>ires  (October  15, 1985) 
until  the  earlier  of  eighteen  months  fit>m 
the  effective  date  of  the  agreement 
termination  of  authorization  as  provided 
by  Subpart  F  of  18  CFR  Part  157.  or 
termination  of  the  agreement  by  either 
of  the  parties.  - 
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Applicant  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  in  the  market  area.  Applicant 
will  file  a  report  providing  certain 
information  with  regard  to  the  addition 
or  deletion  of  sources  of  gas  as  further 
detailed  in  the  application  and  any 
additional  sources  of  gas  would  only  be 
obtained  to  constitute  the  transportation 
quantities  herein  and  not  to  increase 
those  quantities. 

Comment  date:  September  27, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipe  Line  Company,  a 
Division  of  Tenneco  Inc. 

(Docket  CPB.S-739-000] 
August  13. 1985. 

Take  notice  that  on  July  26, 1985. 
Tennessee  Gas  Pipe  Line  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511.  Houston.  Texas  77001. 
filed  in  Docket  No.  CPB5-73»-O00  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  in  place 
approximately  3.500  feet  of  gas  supply 
line  in  Hidalgo  County,  Texas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  states  that  local  developers 
are  planning  to  develop  the  land  on  and 
around  the  lateral,  and  that  abandoning 
the  line  would  minimize  interference 
with  any  construction  that  would  take 
place  in  the  area.  Further,  the  one  and 
only  producer's  well  connected  to  the 
line  has  been  plugged,  and  no  other  gas 
is  anticipated  to  be  available  for 
connection,  it  is  indicated. 

Comment  date:  September  3. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP85-755-000) 
August  13, 1985. 

Take  notice  that  on  August  2, 1985. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  Post  Office 
Box  2521,  Houston,  Texas  77252,  filed  in 
Docket  No.  CP85-755-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
gas  for  La  Gloria  Oil  and  Gas  Company 
(La  Gloria),  under  the  certificate  issued 
in  Docket  No.  CP82-535-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Texas  Eastern  proposed  to  transport 
through  October  31. 1965.  an  average 
daily  volume  of  7,000  dt  equivalent  of 
natural  gas  on  an  interruptible  basis  for 
La  Gloria  to  replace  gas  lost  due  to 
processing  at  the  Mobil  Oil  Corporation 
Iowa  processing  plant  (Mobil  plant)  in 
Je^erson  Davis  Piarish.  Louisiana.  Texas 
Eastern  estimates  the  peak  day  and 
annual  volumes  to  be  10,000  dt  and 
2.555,000  dt  equivalent  of  natural  gas. 
respectively. 

Texas  Eastern  states  that  La  Gloria  is 
purchasing  the  gas  from  Texas  Eastern 
Gas  Trading  Company.  Texas  Eastern 
further  states  that  it  would  receive  the 
gas  at  an  existing  interconnection  with 
Valero  Transmission  Company  in 
LaVaca  County,  Texas,  and  redeliver 
such  quantities,  less  applicable 
shrinkage,  to  La  Gloria  at  the  discharge 
of  the  Mobil  plant  Texas  Eastern  also 
requests  flexible  authority  to  add  or 
delete  receipt-delivery  points  associated 
with  sources  of  gas  acquired  by  the  end- 
user.  The  flexible  authority  requested 
applies  only  to  points  related  to  sources 
of  gas  supply,  not  to  delivery  points  in 
the  market  area.  Texas  Eastern  will  file 
a  report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Texas  Eastern  proposes  to  charge  La 
Gloria  its  currently  effective  TS-2 
transportation  rate  of  13.26  cents  per  dt 
transported. 

Comment  date:  September  27, 1985.  in 
accordance  %vith  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP8S-74{M)00] 
August  13, 19B5. 

Take  notice  that  on  August  1. 1985. 
Transcontinental  Gas  Rpe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP85-749-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  certificate  issued  in  Docket  No. 
CP82-426-O00  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  on  behalf  of  thirty- 
two  end-users,  all  of  whom  Transco 
indicates  are  being  represented  by  the 
PSNC  Production  Corporation  (PSNC 
Production),  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Transco  states  that  it  would  receive 
the  gas  at  (1)  the  interconnection  with 
GHR  Transmission  Corporation  (GHR) 
in  the  Agua  Dulce  Field,  Nueces  County, 
Texas,  (2)  the  interconnection  with 
Valero  Transmission  Company  in  La 
Salle  County,  Texas,  (3)  the 
interconnection  with  GHR  at  Miranda 
Prospect,  Duval  County.  Texas,  and  (4) 
the  tailgate  of  the  Katy  Exxon  plant  in 
Waller  County,  Texas.  Transco  states  it 
would  redeliver,  on  an  interruptible 
basis,  equivalent  quantities  (less 
quantities  retained  for  compressor  fuel 
and  line  loss  make-up)  to  existing  points 
of  dehvery  between  Transco  and  Public 
Service  Company  of  North  Carolina 
(Public  Service]  which  in  turn,  would 
redeliver  such  gas  to  the  end-user's 
plants  as  follows: 

To  American  &  Efird  Mills,  Inc.,  at  its 
plant  in  Mount  Holly,  North  Carolina — 
on  a  peak  day  750  dt  equivalent  of  gas, 
on  an  average  day  500  dt  equivalent, 
and  on  an  annual  basis  182.500  dt 
equivalent. 

To  Armtex,  Ina.  at  its  plant  in 
Gastonia.  North  Carolina— on  a  peak 
day  525  dt  equivalent  of  Gas.  on  an 
average  day  350  dt  equivalent,  and  on 
an  annual  basis  127,750  dt  equivalent 

To  Asheville  Dyeing  A  Finishing  at  its 
plant  in  Asheville.  North  Carolina— on  a 
peak  day  825  dt  equivalent  of  gas,  on  an 
average  day  550  dt  equivalent,  and  on 
an  annual  basis  200,750  dt  equivalent 

To  Berkeley  Mills  at  its  plant  in 
Hendersonville,  North  Carolina — on  a 
peak  day  413  dt  equivalent  of  gas.  on  an 
average  day  275  dt  equivalent,  and  on 
an  annual  basis  100,375  dt  equivalent 

To  Burlington  Industries,  Inc.,  at  its 
plant  in  Statesville,  North  Carolina^-on 
a  peak  dy  550  dt  equivalent  of  gas,  on  an 
average  day  185  dt  equivalent  and  on 
an  annual  basis  66.000  dt  equivalent 

To  Cannon  Mills  Company  at  its  plant 
in  Concord,  North  Carolina— on  a  peak 
day  150  dt  equivalent  of  gas,  on  an 
average  day  100  dt  equivalent  and  on 
an  annual  basis  36,500  dt  equivalent 

To  Carolina  Yams  Processors,  Inc  at 
its  plant  in  Tryon,  North  Carolina— on  a 
peak  day  375  dt  equivalent  of  gas,  on  an 
average  day  250  dt  equivalent  and  on 
an  annual  basis  90,000  dt  equivalent 

To  Collins  ft  Aikman  Corporation  at 
its  plant  in  Roxboro,  North  Carolina— on 
a  peak  day  1,950  dt  equivalent  of  gas,  on 
an  average  day  1.300  dt  equivalent,  and 
on  an  annual  basis  474.500  dt 
equivalent. 

To  Collins  &  Aikman  Corporation  at 
its  plant  in  Spindale.  North  Carolina — 
on  a  peak  day  600  dt  equivalent  of  gas. 
on  an  average  day  400  dt  equivalent, 
and  on  an  annual  basis  146,000  dt 
equivalent 
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To  Cone  Mills  Corporation  at  its 
Cliffside  Plant  #1  in  Cliffside.  North 
Carolina — on  a  peak  day  375  dt 
equivalent  of  gas,  on  an  average  day  250 
dt  equivalent,  and  on  an  annual  basis 
91.250  dt  equivalent. 

To  Cone  Mills  Corporation  at  its 
Cliffside  Plant  #2  in  Cliffside.  North 
Carolina^n  a  peak  day  600  dt 
equivalent  of  gas.  on  an  average  day  400 
dt  equivalent,  and  on  an  annual  basis 
146.000  dt  equivalent. 

To  Foote  Mineral  Company  at  its 
plant  in  Cleveland  County,  North 
Carolina — on  a  peak  day  800  dt 
equivalent  of  gas,  on  an  average  day  750 
dt  equivalent,  and  on  an  annual  basis 
126.000  dt  equivalent. 

To  Gerber  Products  Company  at  its 
plant  in  Asheville.  North  Carolina — on  a 
peak  day  625  dt  equivalent  of  gas,  on  an 
average  day  550  dt  equivalent,  and  on 
an  annual  basis  200,750  dt  equivalent. 

To  Harriet  &  Henderson  Yarns  at  its 
North  Plant  in  Henderson,  North 
Carolina — on  a  peak  day  188  dt 
equivalent  of  gas,  on  an  average  day  122 
dt  equivalent,  and  on  an  annual  basis 
44,500  dt  equivalent. 

To  Harriet  &  Henderson  Yarns  at  its 
South  Plant  in  Henderson,  North 
Carolina— on  a  peak  day  172  dt 
equivalent  of  gas,  on  an  average  day  110 
dt  equivalent,  and  on  an  annual  basis 
39,602  dt  equivalent. 

To  Ithaca  Industries,  Inc.,  at  its  plant 
in  Gastonia,  North  Carolina — on  a  peak 
day  650  dt  equivalent  of  gas,  on  an 
average  day  436  dt  equivalent,  and  on 
an  annual  basis  159.073  dt  equivalent. 

To  Mount  Hope  Finishing  Company  at 
its  plant  in  Butner,  North  Carolina — on  a 
peak  day  1,275  dt  equivalent  of  gas,  on 
an  average  day  850  dt  equivalent,  and 
on  an  annual  basis  310,250  dt 
equivalent. 

To  N.C.  Dept.  Mental  Health  at  its 
hospital  in  Butner,  North  Carolina — on  a 
peak  day  390  dt  equivalent  of  gas,  on  an 
average  day  260  dt  equivalent,  and  on 
an  annual  basis  94,900  dt  equivalent. 

To  Pharr  Yams,  Inc.,  at  its  Sterling 
Division  Plant  in  Belmont,  North 
Carolina— on  a  peak  day  450  dt 
equivalent  of  gas.  on  an  average  day  300 
dt  equivalent,  and  on  an  annual  basis 
109.500  dt  equivalent. 

To  Pharr  Yams,  Inc..  at  its  Main  Street 
Plant  in  McAdenville,  North  Carolina — 
on  a  peak  day  188  dt  equivalent  of  gas. 
on  an  average  day  125  dt  equivalent, 
and  on  an  annual  basis  45,625  dt 
equivalent. 

To  Pharr  Yams,  Inc.,  at  its  Plants,  #4 
and  #5  in  McAdenville.  North 
Carolina — on  a  peak  day  900  dt 
equivalent  of  gas,  on  an  average  day  600 
dt  equivalent,  and  on  an  annual  basis 
219.000  dt  equivalent. 


To  Stowe  Mills.  Inc..  at  its  plant  in 
McAdenville,  North  Carolina — on  a 
peak  day  450  dt  equivalent  of  gas,  on  an 
average  day  300  dt  equivalent,  and  on 
an  annual  basis  109,500  dt  equivalent. 

To  Sandoz  Chemicals  Corporation  at 
its  plant  in  Mount  Holly,  North 
Carolina — on  a  peak  day  1,500  dt 
equivalent  of  gas,  on  an  average  day  900 
dt  equivalent,  and  on  an  annual  basis 
328,500  dt  equivalent. 

To  Threads  USA  at  its  plant  in 
Gastonia,  North  Carolina — on  a  peak 
day  550  dt  equivalent  of  gas,  on  an 
average  day  500  dt  equivalent,  and  on 
an  annual  basis  182,500  dt  equivalent. 

To  Piedmont  Processing  at  its  plant  in 
Belmont.  North  Carolina — on  a  peak  day 
200  dt  equivalent  of  gas,  on  an  average 
day  150  dt  equivalent,  and  on  an  annual 
basis  54,750  dt  equivalent. 

To  Amtex  at  its  plant  in  Asheville, 
North  Carolina — on  a  peak  day  450  dt 
equivalent  of  gas.  on  an  average  day  400 
dt  equivalent,  and  on  an  annual  basis 
146,000  dt  equivalent. 

To  J.  C.  Cowan  at  its  plant  in  Forest 
City,  North  Carolina — on  a  peak  day  875 
dt  equivalent  of  gas.  on  an  average  day 
645  dt  equivalent,  and  on  an  annual 
basis  235.200  dt  equivalent. 

To  Durham  Domestics  at  its  plant  in 
Durham,  North  Carolina — on  a  peak  day 
400  dt  equivalent  of  gas,  on  an  average 
day  375  dt  equivalent,  and  on  an  annual 
basis  135,000  dt  equivalent. 

To  W.  G.  Lord  at  its  plant  in 
Cramerton.  North  Carolina — on  a  peak 
day  1,000  dt  equivalent  of  gas,  on  an 
average  day  400  dt  equivalent,  and  on 
an  annual  basis  147,000  dt  equivalent. 

To  Mooresville  Mill  at  its  plant  in 
Mooresville,  North  Carolina — on  a  peak 
day  650  dt  equivalent  of  gas,  on  an 
average  day  225  dt  equivalent,  and  on 
an  annual  basis  62,000  dt  equivalent. 

To  Beacon  Manufacturing  Company  at 
its  plant  in  Swannanoa,  North 
Carolina — on  a  peak  day  450  dt 
equivalent  of  gas,  on  an  average  day  300 
dt  equivalent,  and  on  an  annual  basis 
109,500  dt  equivalent. 

To  Granite  Finishing  at  its  plant  in 
Haw  River.  North  Carolina — on  a  peak 
day  3,750  dt  equivalent  of  gas,  on  an 
average  day  2,500  dt  equivalent,  and  on 
an  annual  basis  912,500  dt  equivalent. 

It  is  stated  that  the  total  volume  of  gas 
to  be  transported  to  the  end-users' 
plants  on  a  peak  day  is  23,226  dt 
equivalent,  on  an  average  day  is  15,358 
dt  equivalent,  and  on  an  annual  basis  is 
5,453,275  dt  equivalent  and  represents 
all  of  the  gas  requirements  of  each  plant. 
Transco  states  that  the  transportation 
for  the  end-users  would  continue 
through  October  31. 1985.  Transco  would 
charge  the  rates  provided  by  its  Rate 
Schedule  T-II  which  are  currently  41.1 


cents  per  dt  equivalent  of  gas  plus  a 
1.21-cent  Gas  Research  Institute 
allowance  and  a  5.8  per  cent  fuel 
allowance. 

Transco  has  submitted  the  following 
end-use  profile: 
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Transco  also  requests  flexible 
authority  to  change  supply  sources  or  to 
add  or  delete  receipt  points  if  such 
altered  service  is  on  behalf  of  the  same 
end-user  at  the  same  end  user  location 
within  the  maximum  daily  and  annual 
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transportation  voiomes  aathorized  in 
this  docket.  Transco  indicates  that 
following  the  addition  or  deletion  of  gas 
supplies  or  receipt  points,  it  would  file 
with  the  Commission  certain 
information  within  30  days  following  the 
implementation  of  the  changes. 

Transco  has  submitted  statements 
from  Public  Service.  GHR  and  Valero 
indicating  that  they  have  sufficient 
capacity  to  transport  the  gas  without 
detriment  to  their  other  customers. 

Continent  date:  September  27. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Transcontinental  Gas  Pipe  Line 
Corpora  lion 

[Docket  No.  CP85-754-000] 
August  13. 19S5. 

Take  notice  that  on  August  2, 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396.  Houston,  Texas  77251,  filed  in 
Docket  No.  CP85-754-000  a  request 
pursuant  to  5  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
gas  for  an  end-user  under  the  certificate 
issued  in  Docket  No.  CP82-426-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  proposes  to  transport  up  to 
1,200  Mcf  of  natxiral  gas  per  day.  on  an 
intemiptible  basis,  for  Wheaton 
Industries  fWheatonJ,  an  eligible  end- 
user.  It  is  stated  that  the  gas  to  be 
transported  would  be  purchased  by 
Wheaton  from  reserves  available  to 
Transco  Energy  Marketing  Company  in 
various  counties  in  Texas.  It  is 
explained  that  Transco  would  receive 
such  gas  at  the  existing  point  of 
interconnection  between  Transco  and 
GHR  Transmission  Corporation  (GHR) 
in  the  Agua  Dulce  Field,  Nueces  County. 
Texas;  the  existing  point  of 
interconnection  between  Transco  and 
GHR  at  Miranda  Prospect.  Duval 
County.  Texas;  the  existing  point  of 
intercormection  between  Transco  and 
Valero  Transmission  Company  (Valero) 
in  LaSalle  County,  Texas;  and  the 
tailgate  of  the  Katy  Exxon  gas  plant  in 
Waller  County.  Texas.  Transco.  it  is 
stated,  would  then  transport  and 
redeliver  equivalent  quantities,  less 
quantities  retained  for  compressor  fuel 
and  line  loss  make-up,  to  existing  points 
of  delivery  to  South  Jersey  Gas 
Company  (South  Jersey)  in  New  Jersey. 
In  turn.  South  Jersey  would  redeliver 
such  gas  to  Wheaton's  Millville  plant  It 
is  stated  that  Wheaton  is  a 
manufacturer  of  glass  containers  and 
viles  for  the  pharmaceutical  industry.  It 


is  explained  that  the  end-use  of  the  gas 
would  be  for  heating  the  vat  utihzed  to 
manufacture  the  raw  products  into  the 

glass. 

Transco  states  that  it  would  charge 
Wheaton  in  accordance  with  its 
currently  effective  Rate  Schedule  T-IL 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  which  is  currently  44.81 
cents  per  dt  equivalent  of  gas,  including 
a  GRI  funding  charge  of  1.21  cent  per 
million  Btu. 

It  is  explained  that  the  tranportation 
agreement  would  be  for  an  initial  period 
of  120  days  from  the  date  of 
commencement  of  transportation  and 
would  remain  in  full  force  and  effect 
until  October  31. 1985. 

Transco  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Transco  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  September  27. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Transcontinental  Gas  Rpe  Line 
Corporation 

[Docket  No.  CP85-781-000] 
August  13. 1885. 

Take  notice  that  on  August  6, 1985, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP85-761-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  Jersey 
Central  Power  and  Light  Company 
(Jersey  Central)  under  the  certificate 
issued  in  Docket  No.  CP82-426-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  proposes  to  transport  up 
60.000  dt  equivalent  of  natural  gas  per 
day  on  an  intemiptible  basis  for  Jersey 
Central  for  a  term  expiring  October  31, 
1985.  Transco  indicates  that  the  gas  to 
be  transported  would  be  purchased  from 
Transco  Energy  Marketing  Company 
and  that  it  would  receive  said  volumes 
at:  (1)  The  existing  interconnection  with 


GHR  Transmission  Corporation  (GHR) 
at  Agua  Dulce.  Nueces  County.  Texas, 

(2)  the  existing  point  of  interconnection 
with  GHR  at  Miranda  Prospect,  Duval 
County,  Texas.  (3)  the  existing 
interconnection  with  Valero 
Transmission  Company  in  LaSalle 
County.  Texas,  and  (4)  the  tailgate  of  the 
Katy  Exxon  gas  plant  in  Waller  County. 
Texas.  Transco  stated  that  it  would 
transport  and  deliver  an  equivalent 
quantity,  less  quantities  retained  for 
compressor  fuel  and  line  loss  makeup  to 
existing  points  of  delivery  with 
Elizabethtown  Gas  Company 
(Elizabethtown)  for  Jersey  Central's 
account  and  that  Ehzabethtovra  would 
ultimately  deliver  said  volumes  to  Jersey 
Central  for  its  use  in  combustion 
turbines  and  steam  boilers  in  its  Gilbert 
gathering  station  in  Milton.  New  Jersey. 
Transco  states  that  it  commenced  this 
transportation  service  on  June  4. 1985, 
under  the  automatic  authorization  of 
§  157.209  of  the  Regulations  and  that 
existing  facilities  were  utilized. 

Transco  indicates  that  it  would  charge 
Jersey  Central  44.81  cents  for  each  dt 
equivalent  of  natural  gas  delivered  to 
Elizabethtown  for  its  account  which  is 
in  accordance  with  its  Transportation 
Service  Rate  Schedule  T-II.  ia  addition, 
Jersey  Central  would  pay  a  Gas 
Research  Institute  surchange,  if  ^ 
applicable,  it  is  stated. 

"Transco  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Transco  would  file  a  report 
providing  certain  information  with 
regard  to  the  additional  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  September  27. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

14.  Tiunkiine  Gas  Company 

[Docket  No.  CPa4-577-015] 
August  13, 1985. 

Take  notice  that  on  July  31. 1985, 
Trunkline  Gas  Company  (Applicant), 
P.O.  Box  1642,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP84-577-015  a 
request  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  make  an  off-system 
sale  of  natural  gas.  It  is  explained  that 
the  request  is  pursuant  to  authorization 


received  in  the  Commission's  order 
issued  October  29. 1984.  in  Docket  No. 
CP84-577-O00.  authorizing  a  sales  for 
take-or-pay  relief  program  (STOPR).  The 
proposal  is  more  fully  set  forth  in  the 
requests  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Applicant  proposes  to  make  an  off- 
system  sale  of  gas  to  Michigan  Power 
Company  (Michigan  Power),  a  local 
distribution  company.  Pursuant  to  the 
terms  of  a  service  agreement  dated  July 
23. 1985.  between  Applicant  and 
Michigan  Power.  Applicant  proposes  to 
deliver  up  to  15.000  Mcf  of  gas  per  day. 
on  an  intemiptible  basis,  to  Consumers 
Power  Company  (Consumers),  for  the 
account  of  Michigan  Power,  at  an 
existing  point  of  interconnection 
between  Applicant  and  Consumers  in 
Elkhart  County,  Indiana,  it  is  stated.  It  is 
indicated  that  Consumers  would  then 
transport  the  gas  to  Michigan  Power. 

Applicant  indicates  that  Michigan 
Power  would  use  the  gas  for  system 
supply  for  resale  within  its  service  area. 
It  is  stated  that  the  sales  price  which 
Michigan  Power  would  pay  Applicant  is 
$2.6731  per  dt  equivalent  of  gas.  It  is 
further  stated  that  the  sales  price 
consists  of  AppUcant's  average  cost  of 
gas.  the  GRI  surcharge,  and  an  added 
margin  pursuant  to  the  authorization  in 
the  STOPR  order. 

It  is  explained  that  the  service  is 
conditioned  upon  the  availability  of 
capacity  sufficient  to  provide  service 
without  detriment  to  Applicant's 
existing  customers.  The  term  of  the 
service  under  the  authorization  sought 
herein  would  be  from  the  date  of  the 
first  delivery,  with  termination  to 
coincide  with  the  expiration  under  the 
STOPR  program,  it  is  indicated. 

Comment  date:  September  27. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  United  Gas  Pipe  Line  Company 

(Docket  No.  CPB5-751-000J 
August  13. 1985. 

Take  notice  that  on  August  2. 1985, 
United  Gas  Pipe  Line  Company  (United], 
P.O.  Box  1478,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP85-751-000  a 
request  pursuant  to  i  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  a  1-inch  sales  tap  to  be  located 
on  United's  Latex  to  Forth  Worth 
pipeline  in  Kaufman  County.  Texas,  for 
the  delivny  of  natural  gas  to  Entex,  Inc. 
(Entex),  its  local  area  distributor,  under 
the  certificate  issued  in  Docket  No. 
CP82-430-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  wi\h  the 
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Commission  and  open  to  public 
inspection.  United  estimates  the  cost  of 
construction  to  be  $900.00. 

United  states  that  the  proposed  sales 
tap  would  enable  sale  and  delivery  to 
Entex  an  estimated  daily  average  of  20 
Mcf  of  natural  gas  per  day  for  resale  for 
commercial  use  in  Entex's  longview. 
Texas,  billing  area,  under  United's  Rate 
Schedule  DG-N.  United  advises  that  it 
has  sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  other  customers.  The 
proposed  tap  would  not  increase  Entex's 
contractual  maximum  daily  quantity, 
nor  its  entitlement  under  United's 
effective  curtailment  plen,  it  n 
explained 

Comment  date:  September  27, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  United  Gas  Pipe  Line  Company ' 

(Docket  No.  CP85-752-000J 
August  13. 1985. 

Take  notice  that  on  August  2. 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP8S-752-000  a 
request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  a  2-inch  sales  tap  to  be  located 
on  United's  Letoumeau  4-inch  pipeline 
in  Warren  County,  Mississippi,  for  the 
delivery  of  natural  gas  to  The  Union  Gas 
Company  (Union),  it  local  area 
distributor,  under  the  certificate  issued 
in  Docket  No.  CP82-430-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection.  TTie  cost  of  construction  is 
estimated  to  be  $2,500.00. 

United  states  that  the  proposed  sales 
tap  would  enable  sale  and  delivery  to 
Union  of  an  estimated  daily  average  of 
37  Mcf  of  natural  gas  per  day  for  resale 
to  the  Hondus  Brothers  in  Port  Gibson, 
Mississippi,  for  industrial  use,  under 
United's  Rate  Schedule  G-N.  United 
advises  that  it  has  sufficient  capacity  to 
render  the  proposed  service  without 
detriment  or  disadvantage  to  its  other 
customers.  The  proposed  tap  would  not 
increase  Union's  contractual  maximum 
daily  quantity,  nor  its  entitlement  under 
United's  effective  curtailment  plan,  it  is 
explained. 

Comment  date:  September  27, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP85-753-000] 
August  13, 1985. 

Take  notice  that  on  August  2, 1985. 
United  Gas  Kpe  Line  Company  (United), 


P.O.  Box  1478,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP85-753-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  a  2-inch  sales  tap  to  be  located 
on  United's  8-inch  pipebne  in  Rankin 
County.  Mississippi,  for  the  dehvery  of 
natural  gas  to  Mississippi  Valley  Gas 
Company  (Mississippi  Valley),  it  local 
area  distributor,  under  the  certificate 
issued  in  Docket  No.  CP82-430-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection.  The  cost  of 
construction  is  estimated  to  be  S2.500.00. 

United  states  tliat  the  proposed  sales 
tap  would  enable  sale  and  dehvery  to 
Mississippi  Valley  an  estimated  daily 
average  of  3.088  Mcf  of  natural  gas  per 
day  for  resale  to  Pursue  Gas  Processing 
and  Petrochemical  Company  in  ]acksoii. 
Mississippi,  for  commercial  use,  under 
United's  Rate  Schedule  DG-N.  United 
advises  that  it  has  suSicient  capacity  to 
render  the  proposed  service  without 
detriment  or  disadvantage  to  its  other 
customers.  The  proposed  tap  would  not 
Increase  Mississippi  Valley's 
contractual  maximum  daily  quantity. 
nor  its  entitlement  under  United's 
elective  curtailment  plan,  it  is 
explained. 

Comment  Date:  September  27, 1985,  in 
accordance  with  Standard  Paragraf^  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  %vith  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natanl 
Gas  Act  (18  CFR  157.10).  All  proteeto 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
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without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Conmiission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  pfotest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-19832  Filed  8-l»-8S;  8:45  am) 
BILUNG  cooc  mr-oi-M 

(Docket  Nos.  QF85-63(M)00  at  aL] 

DavM  J.  Lohman  et  al.;  Small  Power 
Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certificate 
Applications,  Etc. 

August  13. 1985. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  David }.  Lohman 

(Dodcet  No.  QF85-630-0(X>.] 

On  July  29, 1984,  David  J.  Lohman 
(Applicant),  of  29616  150th  Avenue 
North  Hillsdale,  Illinois  61257  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  \  292.207 
of  the  Commission's  regulations.  No 
determination  haar  been  made  that  the 
submittal  constitutes  a  complete  filing. 


The  10  kilowatt  wind  facility  is 
located  in  Hillsdale,  Illinois. 

2.  AES  Thames.  Inc. 

[Docket  No.  QFa5-63«-(XK)) 

ON  August  2. 1985.  AES  Thames.  Inc., 
(Applicant)  of  1925  N.  Lynn  Street.  Suite 
1200.  Arlington.  Virginia  22209. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration  will 
be  located  at  Uncasville.  Connecticut.  It 
will  consist  of  two  circulating  fluidized 
bed  boilers  and  one  extraction  steam 
turbine  generating  unit.  Extraction 
steam  generated  will  be  used  in  a 
Recycle  Paper  Mill.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  150  MW.  The  primary  energy 
source  will  be  coal.  The  installation  of 
the  facihty  will  begin  in  August  1986. 

3.  Frontier  Energy  Associates 
[Docket  No.  QF85-64O-000] 

On  August  5. 1985.  Frontier  Energy 
Associates.  (Applicant),  of  P.O.  Box  497. 
Olean.  New  York  14760  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  combined  cycle  cogeneration 
facility  will  be  located  at  Jefferson 
County.  Pennsylvania.  It  will  consist  of 
a  combustion  turbine  generating  unit 
with  a  waste  heat  recovery  boiler,  and 
condensing  steam  turbine  generating 
unit  Thermal  energy  will  be  extracted 
from  the  steam  turbine  condenser  for 
greenhouse  operation.  The  electric 
power  production  capacity  of  the  facihty 
will  be  14.5  MW.  The  primary  energy 
source  will  be  natural  gas.  The  facility  is 
scheduled  to  startup  on  March  1, 1986. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  85-19833  Filed  8-19-85:  8:45  am] 

MLUNG  COOE  (rU-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Of*TS-59727;  FRL-28e3-«] 

Certain  Chemicals  Premanufacture 
Notice 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  in  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMNs 
requirements  for  certain  types  of 
polymers.  PMN  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
seventeen  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Closed  of  Review  Period: 

Y  85-115.  85-116.  85-117,  85-118.  85- 
119.  85-120.  85-121.  85-122.  85-123.  85- 
124.  85-125,  85-128,  85-127.  85-128— 
August  22. 1985. 

Y  85-129— August  25, 1985. 

Y  85-130— August  28, 1985. 

Y  85-131— August  27. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Room 
E-611.  401  M  Street.  SW..  Washington. 
DC  20460,  (202)  382-3725. 
SUPPlfMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
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address  between  8:00  a.m.  and  4:00  pm., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  85-115 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range.  120,000-840,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

YB5-116 

Manufacturer  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-640,000 
1^/yr- 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y85-117 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-840,000 
kg/yr- 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y85-118 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use /Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-840.000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-119 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-840,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-120 

Manufacturer.  Emery  Chemicals. 
Chemical.  (G)  Dimer  acid  polyamide. 
Use /Production.  (S)  Industrial 
thermographic  printing  (solventless 


coatings).  Prod,  range:  120,000-840,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-121 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use /Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-640,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-122 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use /Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-840.000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-123 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120.000-840,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-124 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-840.000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-125 

Manufacturer  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-840,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-128 

Manufacturer  Emery  Chemicals. 


Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-840.000 
kg/yr. 

Toxicity  Data.  No  data  submitted 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-127 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-840.000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-128 

Manufacturer.  Emery  Chemicals. 

Chemical.  (G)  Dimer  acid  polyamide. 

Use/Production.  (S)  Industrial 
thermographic  printing  (solventless 
coatings).  Prod,  range:  120,000-840.000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-129 

Importer.  Confidential. 

Chemical  (G)  Aliphatic  polyurelhane 
aqueous  dispersion. 

Use/Import.  (S)  Industrial,  commercial 
and  consumer  general  purpose  coating 
and  modifier  for  coatings  and  inks. 
Import  range:  50,000-300,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-130 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  Copolymer 
Latex. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  general 
purpose  coating,  modifier  for  inks, 
coatings  and  adhesives.  Prod,  range: 
300,000-1,500.000  kg/yrs. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  2  hr/da.  up  to  35 
da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-131 

Importer.  Kay-Fries.  Inc. 
Chemical  [G]  Polyester  resin. 
Use/Import.  (S)  Industrial  metal 
coating.  Import  range:  Confidential. 
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Toxicity  Data.  No  data  submitted. 
Exposure.  No  data  submitted. 

Dated:  August  12, 1985. 
Linda  A.  Travere, 

Acting  Director.  Information  Management 
Division. 

(FR  Doc.  85-19710  Filed  8-19-85:  8:45  am] 

MLUNQ  COOC  tSaO-SO-M 

(OPTS-S1584;  FRL-2883-5] 

Certain  Cttemicals  Premanufacture 
Notice 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  ¥R  21722).  This  notice 
announces  receipt  of  thirty-one  and 
provides  a  summary  of  each. 

DATES:  Closed  of  Review  Period: 

P  85-1297  and  85-1298— October  30. 
1985. 

P  85-1299,  85-1300  and  85-1301— 
November  2, 1985. 

P  85-1302,  8S-1303,  85-1304,  85-1305, 
85-1306,  85-1307,  85-1308,  85-1309,  85- 
1310.  85-1311,  85-1312  and  85-1313— 
November  3. 1985. 

P  85-1314,  85-1315.  85-1316,  85-1317. 
85-1318,  85-1319.  85-1320.  85-1321.  85- 
1322,  85-1323.  85-1324,  85-1325  and  85- 
1326— November  4, 1985. 

P  85-1327— November  5, 1985. 

Written  Comments  by: 

P  85-1297  and  85-1298— September  30. 
1985. 

P  85-1299.  85-1300  and  85-1301— 
October  3. 1985. 

P  85-1302.  85-1303.  85-1304.  85-1305. 
85-1306,  85-1307.  85-1308.  85-1309,  85- 
1310.  85-1311.  85-1312  and  85-1313— 
October  4. 1985. 

P  85-1314.  85-1315.  85-1316.  85-1317. 
85-1318.  85-1319.  85-1320,  85-1321.  85- 
1322.  85-1323.  85-1324,  85-1325  and  85- 
13 — October  5. 1985. 

P  85-1327— October  6, 1985. 
AODRCSS:  Written  comments,  identified 
by  the  documents  number  "[OPTS- 
51582]"  and  the  specific  PMN  number 
should  be  sent  to:  Document  Control 
Office  (TS-793),  Chemical  Information 
Branch.  Information  Management 
Division.  Office  of  Toxic  Substances, 
Evironmental  Protection  Agency,  Rm.  E- 


201, 401  M  Street,  SW.,  Washington,  DC 

20460,  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Room 
E-611,  401  M  Street.  SW.,  Washington, 
DC  20460,  (202)  382-3725. 

SUPPLEMENTARY  INPORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E^107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P 85-1297 

Importer.  Confidential. 

Chemical,  (g)  Poly-beta- 
fluoroalkylethyl  acrylate  and  alkyl 
acrylate. 

Use/Import.  (S)  Industrial  water  and 
oil  repellent  finishes  for  textiles.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Irritation:  Skin— Slight,  Eye— Non- 
irritant;  Ames  Test:  No  significant 
increases. 

Exposure.  Processing:  dermal,  a  total 
of  500  workers,  up  to  8  hrs/day.  250  da/ 

yr- 

Environmental  Release/Disposal.  No 
release.  Disposal  by  landfill. 

P 85-1298 

Manufacturer.  Confidential. 

Chemical.  (G)  Condensation  product 
of  an  alkylphenol  and  alkylamine.  and 
formaldehyde,  calcuim  salt. 

Use/Production.  (S)  Lubricating  oil 
additive  for  industrial,  commercial  and 
consumer  use.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg: 
Acute  dermal:  >  5  g/kg:  Irritation: 
Skin — Non-irritant,  Eye — Mild;  Ames 
test:  Not  mutagenic. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  1  to 
200  kg/batch  released.  Disposal  by 
incineration. 

P 85-1299 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  from  coconut 
fatty  acids  with  alkanedioic  acids  and 
an  alkanediol. 

Use/Production.  (G)  Polymer  for 
industrially  used  coatings  having  an 
open  use.  Prod,  range:  500,000-1,200,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 


Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  43 
Workers,  up  to  8  hrs/da,  up  to  250  da/yr. 

Environmental  Release/Disposal.  3  to 
162  kg/batch  released  to  land.  Disposal 
by  publicly  owned  treatment  works 
(POTW),  incineration  and  landfill. 

P85-iaoo 

Importer.  Springbom  Laboratories, 
Inc. 

Chemical.  (G)  Phenylene  sulfide 
copolymer 

Use/Import.  (G)  Film  for  electronic 
use.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Acute  dermal:  >  5,000  mg/kg;  Ames 
test:  No  mutagenic. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 85-1301 

Manufacturer.  E.I.  du  Pont  de 
Nemours  Company  &  Inc. 

Chemical.  (G)  Esterified  polyamic 
acid. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release /Disposal. 
Confidential. 

P  85-1302 

Manufacturer.  Confidential. 

Chemical.  (G)  Functional  alkyl 
methacrylate. 

Use/Production.  (G)  Industrial 
chemical  mixture  having  a  semi- 
contained  use.  Prod,  range:  20,000-51,500 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  a  total  of  15  workers,  up  to  7 
hr/da,  up  to  55  da/yr. 

Environmental  Release/Disposal.  4  to 
50  kg/batch  release  to  land.  Disposal  by 
incineration  and  landfill. 

P 85-1303 

Manufacturer.  Rohm  &  Haas 
Company. 

Chemical  (G)  Modified  acrylic 
polymer. 

Use/Production,  (g)  Coating  additive 
in  an  open  non-dispersive  use.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0  g/kg: 
Acute  dermal:  >  5.0  g/kg:  Irritation: 
Skin — Practically  non-irritating.  Eye — 
Slight. 

Exposure.  Manufacture:  dermal,  a 
total  of  24  workers. 

Environmental  Release/Disposal. 
Release  to  water  and  land.  Disposal  by 
POTW  and  approved  landfill. 
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P 85-1304 


Manufacturer.  Rolun  and  Haas 
Company. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G)  Coatings  additive 
in  an  open-dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >5.0g/kg; 
Acute  dermal:  >5.0g/kg;  Irritation: 
Skin — Practically  non-irritating,  Eye — 
Practically  non-irritating. 
^        Exposure.  Manufacture:  dermal,  a 
total  of  24  workers. 

Environmental  Release /Disposal. 
Release  to  water  and  land.  Disposal  by 
POTW  and  approved  landfill. 

P  85-1305 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use /Production.  (G)  Coatings  additive 
in  an  open  non-dispersive  use.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0g/kg; 
Acute  dermal:  >5.0g/kg;  Irritation: 
Skin — Practically  non-irritating.  Eye — 
Inconsequential  irritant. 

Exposure.  Manufacture:  dermal,  a 
total  24  workers. 

Environmental  Release/Disposal. 
Release  to  water  and  land.  Disposal  by 
POTW  and  landfill. 

P  85-1306 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
isothiazolanthracene. 

Use/Import.  [G]  A  dyestuff  for  fibers. 
Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P 85-1307 

Importer.  Confidential. 

Chemical.  (G)  Alkenoic  acid, 
trisubstituted-benzyl  disubstituted 
phenyl  ester. 

Use/Import.  (G)  Assitive  for  plastics. 
,  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  85-1308 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  salt  of  a 
carboxyl  terminated  polyester  urethane 
polymer. 

Use/Production.  (S)  Industrial  fabric 
coating.  Prod,  range:  100,000-200,000  kg/ 

yr- 

Toxicity  Data.  No  data  submitted. 


Exposure.  Manufacture:  dermal,  total 
of  4  workers,  up  to  2  hr/da.  up  to  100 
da/yr. 

Environmental  Release/Disposal.  0.5 
kg/batch  released  to  air. 

P 85-1309 

Manufacturer.  Confidential. 

Chemical  [G]  Amine  salt  of  carboxyl 
terminated  polyether  urethane  polymer. 

Use/Production.  (S)  Industrial  fabric 
coating.  Prod,  range:  100,000-200,000  kg/ 

yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  2  hr/da,  up  to 
100  hr/yr,  5  persons/shift. 

Environmental  Release/Disposal.  0.5 
kg/batch  released  to  air. 

P  85-1310 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  urethane 
polymer. 

Use/Production.  (S)  Industrial  fabric 
coating.  Prod,  range:  100,000-200,000  kg/ 
yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  10  workers,  up  to  8  hr/da.  up  to 
100  da/yr. 

Environmental  Release/Disposal  0.5 
kg/batch  release  to  air. 

P  85-1311 

Manufacturer.  American  Hoechst 
Corporation. 

Chemical.  (S)  Polymer  of  tall  oil  rosin, 
phenol-formaldehyde  copolymer, 
calcium  hydroxide,  paraformaldehyde, 
acetic  acid  and  p-tert-butylphenol- 
formaldehyde  copolymer. 

Use/Production.  (S)  Resin  for  printing 
inks.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  3  workers,  up  to  7  hr/da,  up  to  26 
da/yr. 

Environmental  Release/Disposal.  No 
release. 

P 85-1312 

Manufacturer.  American  Hoechst 
Corporation. 

Chemical.  [S]  Isononanoic  acid, 
sodium  salt. 

Use/Production.  (G)  Dispersive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  2  hr/da.  up  to  10 
da/yr. 

Environmental  Release/Disposal  No 
release.- 

P  85-1313 

Manufacturer.  American  Hoechst 
Corporation. 

Chemical  (S)  Polymer  of  tall  oil  rosin, 
phenol-formaldehydecopolymer,  calcium 


hydroxide,  paraformaldehyde  and  acetic 
acid. 

Use/Production.  (S)  Resin  for  printing 
inks.  Prod,  range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  3  workers,  up  to  7  hr/da,  up  to 
265  da/yr. 

Environmental  Release/Disposal.  No 
release. 

P  85-1314 

Importer.  Confidential. 

Chemical  (G)  Substituted  copper 
phthalocyanine. 

Use/Import.  (S)  Colorant  for  paper. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  3.000  mg/ 
kg;  Irritation:  Skin — Non-irritant  Eye — 
Non-irritant. 

Exposure.  Use:  dermal  and  ocular,  a 
total  of  3  woricers.  1  hr/8  hr.  shift 

Environmental  Release/Disposal 
Release  to  waste  water  treatment 
systems.  Disposal  by  sanitary  landfill. 

P  85-1315 

Importer.  Confidential. 

Chemical  (G)  Nitrochlorophenylazo- 
N-ethyl-N-substituted  aniline. 

Use/Import.  (S)  Industrial  textile  dye 
for  polyester  and  polyester/cotton  blend 
fibers  as  granular  product  and  paste. 
Import  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Irritation:  Skin — Non-irritant  Eye — 
Non-irritant;  LCsO  98  hr.  (Zebrafish):  500 
mg/L;  ICsO  (Bacteria):  >  1,000  mg/L 

Exposure.  Processing:  dermal,  a  total 
of  8  workers. 

Environmental  Release/Disposal 
Confidential. 

P 85-1316 

Importer.  Confidential. 

Chemical  (G)  2-Naphthalenesulfonic 
acid,  6-acetaniido-4-hydroxy- 
[substituted]azo,  1:2  metal  complex, 
trisodium  salt 

Use/Import  (S)  Industrial  dyeing  of 
anodic  treated  aluminum.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >  2,000  mg/ 
kg;  Irritation:  Skin — ^Non-irritant  Eye — 
Non-irritant 

Exposure.  Processing:  dermal  a  total 
of  750  workers,  8  hr.  shift/worker. 

Environmental  Release/Disposal. 
Disposal  by  waste  treatment  and 
approved  landfill. 

P  85-1317 

Manufacturer.  Confidential. 

Chemical  [S]  Hydrolyzed  animal 
proteins. 

Use/Production.  [S]  Industrial 
retanning  of  leather.  Prod,  range: 
Confidential 
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Toxicity  Data.  No  data  aubmitted. 

Exposure.  Manufacture  and 
procesauig:  dennal,  a  total  of  2  workers. 

Environmental  Release/Disposal.  11 
kg  released  to  water.  Disposal  by 
navigable  waterway. 

P 85-1918 

Manufacturer.  Confidential. 

Chemical.  [G]  Functional 
polyurethane  from  polyalkylene  oxide, 
aliphatic  diisocyanate  and  substituted 
alkanol. 

Use/Production.  [G]  Polymer  for 
industrial  specialty  coatings.  Prod, 
range:  50,000-200,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  19  workers,  up  to  8  hr/da.  up  to 
20  da/yr. 

Environmental  Release/Disposal.  10 
to  125  kg/batch  released  to  land. 
Disposal  by  incineration  and  landfill. 

P 85-1319 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acids,  amides 
from  alkanolamines. 

Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  14,600^44,000  kg/ 

yr- 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dennal,  a 
total  of  6  workers,  up  to  2  hr/da,  up  to  3 
da/yr. 

Environmental  Release/Disposal.  292 
kg/batch  released  to  water.  Disposal  by 
POTW. 

P 85-1320 

Manufacturer.  Confidential. 

Chemical.  (G)  (Isocyanato 
oxazolidonyl)  isocyanurate. 

Use/Production.  (G)  Adhesives  for 
open,  non-disperive  use.  Production 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential. 

P 85-1321 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Aromatic  polyester 
resin. 

Use/Production.  (G)  Polymer  for 
automotive  parts.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  85-1322 

Manufacturer.  Confidential. 
Chemical.  (G)  MDl-polyol 
prepolymer. 


Use/Production.  (S)  Polyiu«thane 
elastomers  for  industrial  components. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  disposal: 
dermal  and  inhalation. 

Environmental  Release/Disposal. 
Less  than  1  kg/batch  released. 

P 85-1323 

Manufacturer.  Confidential. 

Chemical.  [G]  Nitrogen  containing 
alkyl  phenol. 

Use/Production.  [G]  Fuel  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5  g/kg; 
Acute  dermal:  >  2.0  g/kg;  Irritation: 
Skin — Slight,  Eye — Non-irritant.  Ames 
test:  Negative. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

P 85-1324 

Manufacturer.  Confidential. 

Chemical.  [G]  Sulfurized  ester. 

Use/Production.  .(G)  Lube  oil 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Acute  dermal:  >  2.0  g/kg;  Irritation: 
Skin — Slight.  Eye — Non-irritant;  Ames 
test:  Negative. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P 85-1325 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  Phenol. 

Use/Production.  [G]  Site-limited 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Acute  dermal:  >  2.0  g/kg;  Irritation: 
Skin — Slight,  Eye — Non-irritant;  Ames 
test:  Negative. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  85-1326 

Manufacturer.  Confidential. 

Chemical.  [G]  Polysuccinimide 
amide. 

Use/Production.  [G]  Fuel  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Acute  dermal:  >2.0g/kg:  Irritation: 
Skin— Slight.  Eye— Slight;  Ames  test: 
Negative.. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  POTW. 

P  85-1327 

Manufacturer.  E.I.  du  Pont  Nemours  & 
Company,  Inc. 

Chemical.  (G)  Aromatic  polyester 
resin. 


Use/Production.  (G)  Polymer  for 
automotive  parts.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

Dated:  August  12, 1985. 
Linda  Travers, 

Acting  Director,  Information  Management 
Division. 

IFR  Doc.  85-19711  Filed  8-19-85:  8:45  am] 
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[OPTS-59203;  FRL-2883-4) 

Saturated  and  Unsaturated 
Alkylcart)oxyllc  Acid  Diettianoiamlne/ 
Triettuinolamlne  Salt 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Conbt)l  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5[h}(l)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  apphcations,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722.  This  notice,  issued  under  section 
5(h)(6)  of  TSCA.  announces  receipt  of 
one  application  for  an  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  the  exemption. 
OATC:  Written  comments  by:  September 
4, 1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-59203]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Office  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances,  Evironmental  Protection 
Agency,  Rm.  E-201,  401  M  Street,  SW.. 
Washington,  DC  20460,  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Room 
E-611,  401  M  Street.  SW..  Washington, 
DC  20460,  (202)  362-3725. 
supyiiEMWiTARY  iwronMATiON;  The 
following  notice  contains  information 
extracted  from  the  non-confidential 


version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

T  85-63 

Close  of  Review  Period.  September  21, 
1985. 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Saturated  and 
unsaturated  alkylcarboxylic  acid 
diethanolamine/triethanolamine  salt. 

Use/Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  2,000  mg/ 
kg;  Irritation:  Skin— Severe.  Eye- 
Severe. 

Exposure.  Manufacture  and 
processing:  dermal,  up  to  8  hrs/da. 

En  vironmen  tal  Release/Disposal. 
Greater  than  10  kg  released  to  water. 
Disposal  by  incineration  and  municipal 
waste  treatment  facility. 

Dated:  August  12. 1985. 
Linda  A.  Travers, 

Acting  Director,  Information  Management 
Division. 

(FR  Doc.  85-19712  Filed  8-19-85;  8:45  am] 

BILUNG  CODE  eS60-S0-M 


[OPTS-42068;  TSH-FRL  2849-1] 

Carbofuran  Intermediates;  Response 
to  the  Interagency  Testing  Committee 

Correction 

In  FR  Doc.  85-17343  beginning  on  page 
29761  in  the  issue  of  Monday.  Ji2y  22. 
1985,  make  the  following  corrections: 

1.  On  page  29761,  in  the  third  column, 
in  the  summary,  in  the  third  line. 
"methally-2-"  should  read  "methallyl- 
Z-". 

2.  On  page  29763.  in  the  first  column, 
the  second  italicized  heading  should 
read  "C  Environmental  Effects". 

3.  On  page  29763,  in  the  first  column, 
in  the  third  line  from  the  bottom, 
"affluent"  should  read  "effluent". 

BILUNG  CODE  1S0S-OVM 


IOPP-100025;  FRL-2873-7J 

Transfer  of  Data  to  Forest  Service, 
U.S.  Department  of  Agriculture 

Correction 

In  FR  Doc.  85-18264.  beginning  on 
page  31025^in  the  issue  of  Wednesday. 
July  31. 1985.  make  the  following 
correction: 
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On  page  31025.  third  column,  under 
SUPPLEMENTARY  INFORMATION,  the  third 
entry  in  the  list  of  subject  chemicals. 
"Amilizine",  should  read  "AniUzine." 


BILLING  CODE  150S-01-M 


IOPTS-51581;  FRC-2869-8] 

Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  FR  Doc  85-17764  beginning  on  page 
30513  in  the  issue  of  Friday,  July  26. 
1985.  make  the  following  corrections: 

'^.  On  page  30514.  in  the  first  column, 
under  "P85-1189"  in  the  second  line. 
"O.O'-"  should  read  "0.0'-". 

2.  On  page  30515.  in  the  second 
column,  the  fourth  line  under  "P85-1207" 
should  read  "isobenzofuranone] 
[alkylimidazolyl)methylene]". 

3.  On  page  30515,  in  the  third  colimin. 
the  last  line  under  "P85-1211"  should 
read  "Disposal  by  POTW." 

4.  On  page  30516,  in  the  first  column, 
in  the  last  line.  "185.000"  should  read 
"1.185.000". 

BILLING  CODE  150S-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Forms  Under  OMB 
Review 

agency:  Equal  Employment  Opportunity 

CominissioiL 

action:  Reqest  for  Comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
request  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  proposed  report  form  under  review 
is  listed  below. 

DATE:  Comments  must  be  received  on  or 
before  October  4. 1985.  If  you  anticipate 
commenting  on  a  report  form,  but  find 
that  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
you  should  advise  the  OMB  Reviewer 
and  the  Agency  Liaison  Officer  of  your 
intent  as  early  as  possible. 

ADDRESS:  Copies  of  the  proposed  report 

form,  the  request  for  clearance.  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  otained  from  the  Agency  Liaison 
Officer  and  the  OMB  Reviewer. 


FOR  FURTHER  INFORMATION  CONTACT: 

EEOC  Agency  Liaison  Officer:  Margaret 
P.  Ulmer,  Financial  and  Resource 
Management  Services.  Room  386.  2401  E. 
Street.  NfW.  Washington.  DC.  20507; 
Telephone  (202)  634-1932. 

OMB  Reviewfsr:  James  Mason.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Room  3208.  New  Executive  Office 
Building.  Washington.  DC.  20503: 
Telephone  (202)  395-6880. 
Type  of  request:  Revision  of  a  currently 

approved  collection 
Title:  Local  Union  Report  EEO-3 
Frequency  of  Report:  Biennially 
Type  of  Respondent:  Business/other 

institutions  Standard  Industrial 

Classification  (SIC)  Code:  863 
Description  of  Affected  Public:  Local 

referral  unions  with  100  or  more 

members. 
Responses:  3.000 
Reporting  Hours:  4.500 
Federal  Costs:  $19,100 
Applicable  Under  section  3504(h)  of  Pub. 

L.  95-511:  Not  applicable 
Number  of  Forms:  1 

Abstract-Needs/Uses:  Data  are  used 
to  investigate  charges  of  employment 
discrimination  against  local  unions  and 
appprenticeship  programs.  Data  are 
shared  with  38  State  and  102  local  Fair 
Employment  Practice  Commission 
agencies,  and  other  Federal  agencies. 

For  the  Conunission. 
John  Seal, 

Management  Director,  Equal  Employment 
Opportunity  Commission. 
[FR  Doc.  85-19812  Filed  d-19-85;  8:45  am] 
BILLING  COOC  6S70-0«-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Digital  Paging  Systems,  Inc.,  et  aL; 
Hearing  Designation  Orders 

In  re  Applications  of:  CC  Docket  No.  8S- 

241;  Digital  Paging  Systems.  Inc.  (File  No. 
50O81-CM-P-74);  and  KC  Corp.  (File  No. 
50015-CM-P-75);  and  Mobile  Radio  System 
of  San  Jose.  inc.  (File  No.  50037-CM-P-75). 
For  construction  permits  in  the  Multipoint 
Distribution  Service  for  a  new  station  on 
Channel  2,  at  Palo  Alto,  California. 

Memorandum  Opinioa  and  Order 

Adopted  July  30. 1985. 
Released  August  12. 1965. 

By  the  Common  Carrier  Burean. 

1.  For  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  constnicfion  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
2  at  Palo  Alto.  California.  The 
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applications  are  therefore  mutually 
exclusive  and  require  comparative 
consideration.  These  applications  have 
been  amended  as  result  of  informal 
requests  by  the  Commission's  staff  for 
additional  information.  There  were  no 
petitions  to  deny  filed. 

2.  Upon  review  of  the  captioned 
applications,  we  Hnd  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  herehy  ordered, 
that  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  309(e]  and  9  a291  of 
the  Commission's  Rules,  47  CFR  0.291. 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order    • 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered: ' 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use.  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a]  and  (b). 

4.  It  is  further  ordered,  that  Digital 
Paging  Systems,  Inc.,  KC  Corporation, 
Mobile  Radio  Systems  of  San  Jose,  Inc. 
and  the  Chief  of  Common  Carrier 
Bureau,  are  made  parties  to  this 
proceeding. 

5.  It  is  further  ordered,  that  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

S  1.221  of  the  Commission's  Rules.  47 
CFR  1.221. 

6.  It  is  further  ordered,  that  any 
authorization  granted  to  Digital  Paging 
Systems.  Inc.  a  wholly-owned 
subsidiary  of  Graphic  Scanning 
Corporation,  as  a  result  of  the 


comparative  hearing  shall  be 
conditioned  as  follows: 

(a)  Without  prejudice  to. 
reexamination  and  reconsideration  of 
that  company's  qualifications  to  hold  an 
MDS  license  following  a  decision  in  the 
hearing  designated  in  A.S.D.  Answering 
Service.  Inc.  et  al.  FCC  82-391,  released 
August  24. 1982,  and  shall  be  specifically 
conditioned  upon  the  outcome  of  that 
proceeding. 

7.  The  Secretary  shall  cause  a  copy  of 
this  order  to  be  published  in  the  Federal 
Register. 
Jame*  R.  Keegan. 

Chief,  Domestic  Facilities  Division,  Common 
Carrier  Bureau. 

[PR  Doc.  85-19795  Filed  8-19-85;  8:45  am] 

MLUNO  COM  tria-ot-n 


Pago-A-Call  et  aL;  Hearing  Designation 
Order 

In  re  applications  of:  CC  Docket  No.  85-244: 
Gary  G.  Harvey  d/b/a  Page-A-Call 
(Assignee)  (File  No.  2476a-CD-P/L-84;  Polta- 
Lambro  Rural  Telephone  Cooperative,  Ina 
(Assignor).  For  the  partial  assignment  of  the 
authorization  for  Station  KNKB357  on 
frequency  158.10  MHz  in  the  Public  Land 
Mobile  Service  at  Lubbock.  Texas.  Gary  G. 
Harvey  d/b/a  Page-A-Call  (File  No.  2098O- 
CD-P/L-8-B5).  For  a  Construction  Permit  for 
new  two-way  facilities  to  operate  on 
frequencies  454.375  MHz,  454.425  MHz, 
454.575  MHz  and  454.600  MHz  at  Amarillo. 
Texas  and  on  frequencies  454.400  MHz. 
454.450  MHz,  454.625  MHz  and  454.650  MHz 
at  Lubbock,  Texas  in  the  Public  Land  Mobile 
Service:  and  Poka-Lambro  Rural  Telephone 
Cooperative,  Inc.  (File  No.  22687-CD-MP-Ol- 
85).  For  extension  of  construction  permit. 

Order  Designating  Applications  for 
Hearing 

Adopted  August  7, 1985. 
Released  August  16, 1985. 

By  the  Common  Carrier  Biuvau. 

1.  On  August  18, 1984,  Poka-Lambro 
Rural  Telephone  Cooperative.  Inc. 
(Poka-Lambro)  and  Gary  G.  Harvey  d/ 
b/a  Page-A-Call  (Harvey)  filed 
applications  for  the  partial  assignment 
of  Station  KNKB357  >  from  Poka-Umbro 
to  Harvey.  On  October  12, 1984. 
Lubbock  Radio  Paging  Service,  Inc. 
(Lubbock)  filed  a  Petition  to  Deny. 
Subsequent  pleadings,  including  a 
request  for  an  extension  of  the 
construction  permit,  were  filed.  In  a 
separate  action,  Harvey  filed  an 
application  on  December  6, 1984  for  new 
two-way  facilities  to  serve  Lubbock  and 
Amarillo,  Texas.  Robert  D.  McLeod 


(McLeod).  president  of  Lubbock,  filed 
informal  objections  to  Harvey's 
applications  and  responsive  pleadings 
were  filed.  Due  to  the  similarity  and 
significance  of  the  issues  raised  we  will 
evaluate  McLeod's  objections  at  the 
same  time  we  consider  Lubbock's 
Petition  to  Deny.* 

2.  Lubbock  argues  that:  Poka-Lambro 
does  not  have  the  authority  to  assign  its 
construction  permit  since  it  is  not 
actively  seeking  state  certification;  *a 
partial  assignment  of  a  wireline  station 
to  a  non-wireline  carrier  is  not  in 
keeping  with  the  Commission's  rules  or 
the  interim  policy  established  in  80-57;  * 
there  is  a  question  as  to  the  real  party- 
in-interest  in  these  applications;  *  this 
arrangement  constitutes  an  anti- 
competitive action  designed  to 
discourage  the  entry  of  other 
competitors  into  the  Lubbock  market; 
and  that  this  action  is  a  de  facto 
violation  of  state  law.  In  his  petition, 
McLeod  again  raises  the  questions 
concerning  Harvey's  status  as  a  real 
party-in-interest,  implies  that  Harvey's 
application  to  serve  Lubbock  and 
Amarillo  contained  duplicitous 
responses  and  asserts  that  Harvey's 
status  as  an  employee  of  Poka-Lambro 
creates  inherent  conflicts  of  interest  and 
will  interfere  with  his  ability  to  maintain 
the  proposed  service. 

3.  Harvey  responds  that  Poka-Lambro 
has  one  year  to  obtain  state  certification 
and  that  state  law  should  not  be 
litigated  before  the  Commission.  Harvey 
also  argues  that  since  the  Commission 


'  Consideration  of  these  factors  sliall  t>e  in  light  of 
the  CotnmiMion's  discussion  in  Fmnk  K.  Spain.  77 
FCC  2d  20  (1980). 


'  Specirically,  the  assignment  requested  is  for  the 
Construction  Permit  for  Location  2.  located  at 
Lubbock.  Texas  (File  No.  21187-CD-P/ML-84).  on 
Frequency  158.10  MHz.  an  exclusive  paging 
frequency. 


*In  an  opposition  to  McLeod's  objections  Harvey 
asserts  that  the  Commission  no  longer  considers 
informal  petitions  under  |  22.30  of  the  Commission's 
rules  as  amended  by  Public  Mobile  Service.  95  FCC 
2d  788.  796-7  (1983)  (Part  22  Rewrite).  We  have 
examined  McLeod's  petition  and  find  that  it 
satisfies  the  pleading  requirements  set  out  in  |  22.30 
of  the  rules,  as  amended,  and  shall  b«  considered  a 
formal  petition  entitled  to  full  consideration  in  this 
proceeding, 

*Lubt>ock  further  argues  that  the  state  law 
prohibiting  Poka-Lambro  from  providing  service  to 
the  Lubbock  area  is  a  hat  to  its  application  t>efore 
the  Commission  and  that  the  one-year  period 
allowed  for  construction  of  the  proposed  station 
should  be  held  irrelevant  since  Poka-Lambro  has 
elected  not  to  take  steps  to  challenge  the  state's 
statutes.  I^bbock  asserts  that  the  construction 
permit  should  l>e  forfeited  as  the  result  of  this 
election  and.  therefore,  could  not  t>e  assigned. 

*In  its  Report  and  Oder  in  CC  Docket  80-57.  the 
Commission  established  interim  procedures  for 
applications  requesting  waivers  of  the  separate 
allocations  for  wireline  and  non-wireline  carriers. 
Revision  of  Part  22.  95  FCC  2d  768,  825  (1963). 

'Lubbock  argues  that  Harvey  is  under  the  control 
of  Poka-Lambo  because  of  his  full-time  employment 
by  Poka-Lambro— operating  seven  other  PLMS 
stations  as  well  as  a  Telephone  Maintenance  Radio 
Service  facility  for  Poka-llambro.  Additionally. 
LAjbl>ock  cites  the  channel  sharing  agreement 
attached  to  Harvey's  application,  in  which  it  is 
stated  that  the  service  provided  by  Harvey  will  l>e 
secondary  to  that  provided  by  Poka-Lambro. 
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has  recently  dropped  the  "fence"  there 
is  no  violation  of  the  Commission's  rules 
or  the  interim  procedures  adopted  in 
Docket  80-57.  He  further  states  that  the 
two  companies  will  be  separate  and 
distinct  and  that  he  will  be  fully  capable 
of  exercising  his  rights  and 
responsibilities  as  an  independent 
licensee  and  provides  certification  to 
that  effect.  Finally,  Harvey  argues  that 
the  proposed  assignment  is  not  anti- 
competitive because  there  is  already  a 
competitive  environment  in  the  Lubbock 
market  and  marketplace  forces  will 
determine  the  level  of  service  and 
number  of  providers. 

4.  In  its  application  for  the  extension 
of  time  to  construct,  Poka-Lambro  raises 
the  issue  of  administrative  delay  and 
argues  that  its  application  for  partial 
assignment  was  filed  eight  months  prior 
to  the  expiration  dale  of  the 
construction  permit  and  that  it  was  an 
undue  delay  in  the  processing  of  its 
application  and  not  the  application  for 
assignment  itself  which  necessitates  the 
extension  of  time. 

Discussion 

5.  Violation  of  State  Law.  Section 
22.13(0(1).  which  requires  that  licensees 
comply  with  all  applicable  requirements 
for  state  certification,  allows  a  period  of 
one  year  from  the  grant  date  for  the 
licensee  to  gain  compliance  with  state 
requirements.  No  violation  of  this  rule 
has  been  demonstrated. 

6.  Anti-competitive  Action.  Lubbock 
offers  no  facts  to  substantiate  its  claim 
that  assignment  of  the  proposed  paging 
facility  to  Harvey  would  be  anti- 
competitive and  prevent  the  entry  of 
another  licensee  into  the  Lubbock 
market,  whether  or  not  that  licensee  has 
facilities  serving  adjacent  markets. 
There  is  no  evidence  of  anti-competitive 
action. 

7.  Authority  to  Seek  Assigment. 
Section  22.39(a)(5)  of  the  Commission's 
rules  specifically  allows  for  partial 
assignments  and  §  22.40(a)  exempts 
exclusive  paging  frequencies  from  the 
review  process  normally  required  by 

§  22.40(b)  for  assignment  of  facilities 
which  are  not  yet  constructed.  Since 
frequency  158.10  MHz  is  an  exclusive 
paging  frequency,  Lubbock's  argument 
that  Poka-Lambro  does  not  have 
authority  to  seek  partial  assignment  of 
its  construction  permit  is  without  merit. 

8.  Violation  of  the  Commission's 
Rules  or  Interim  Policy.  The  Interim 
Procedures  set  forth  in  CC  Docket  No. 
80-57  *  provided  for  the  acceptance  of 


applications  by  non-wireline  carriers  for 
wireline  frequencies  and  vice  versa,  but 
also  called  for  such  applications  to  be 
held  in  abeyance  until  the  Commission 
reached  a  final  decision  in  this  matter 
and  amended  its  rules  to  reflect  that 
decision.  The  Report  and  Order  in  CC 
Docket  Nos.  83-1148  and  80-57  (FCC  84- 
485,  released  December  11, 1984) 
amends  Part  22  of  the  Commission's 
rules,  dropping  the  fence,  effective 
January  17. 1985.  The  application  filed 
by  Poka-Lambro  and  Harvey  is. 
therefore,  in  accordance  with  the 
Commission's  rules  and  interim 
procedures. 

9.  Real  Party-In-Interest.  After 
carefully  examining  the  pleadings,  in 
these  matters,  as  well  as  the  respective 
applications,  we  conclude  that  a 
substantial  question  has  been  raised 
whether  Poka-Lambro  exercises  de  facto 
control  over  Harvey  and.  this,  is  the  real 
party- in-interest  behind  Harvey. 'In 
addition  to  the  question  raised  by 
Lubbock' and  McLeod  is  the  fact  that 
Harvey's  service  would  be  secondary  to 
that  of  Poka-Lambro  since  the  stations 
would  be  electrically  mutually 
exclusive.  It,  therefore,  needs  to  be 
determined  whether  Harvey  will  be  able 
to  exercise  the  independent  judgement 
and  control  required  of  a  Commission 
licensee. 

10.  Extension  of  Time  to  Construct. 
Section  22.43(b)(1)  of  the  Commission's 
rules  specifically  prohibits  the  extension 
of  time  to  complete  construction  for 
delays  caused  by  the  transfer  of  an 
authorization.  While  we  are  not 
persuaded  by  the  arguments  raised  by 
Poka.'we  are  designating  this  issue  for 
hearing  since  the  grant  or  denial  of  this 
extension  is  integral  to  the  question  of 
partial  assignment. 

Conclusions 

11.  In  view  of  the  foregoing,  we  are 
designating  the  referenced  applications 
for  hearing,  and  we  are  making  Lubbock 
and  McLeod  parties  to  the  hearing.  In 
the  event  that  the  findings  and 
conclusions  for  Issue  F  are  adverse  to 
Harvey  and  Pola-Lambro,  the 
applications  of  both  parties  will  be 
denied  without  further  proceedings. 

12.  Accordingly  it  is  ordered  that  the 
applications  of  Gary  G.  Harvey  d/b/a 


•See  note  4.  supra. 


'The  test  for  detemining  whether  a  party  is  a  real 
party-in-interest  is  whether  that  party  has  a 
ownership  interest  in  the  applicant,  or  is  or  will  be 
in  a  position  to  actually  or  potentially  control  the 
operation  of  the  applied-for  radio  station.  See,  e.g.. 
Kathleen  Ann  Brown,  Mimeo  3719,  released  April  8, 
1965.  See  also  Sumiton  Broadcasting  Company.  Inc., 
et  al..  15  FCC  2d  400  (1968);  WLOX  Broadcasting 
Co.  V  FCC.  260  F  2d  712  (1985). 

•See  note  5,  supra. 

*See  note  4,  supra. 


Page-A-Call  and  Poka-Lambro  Rural 
Telephone  Cooperative,  Inc..  for  partial 
assignment  (File  No.  24763-CD-P/L-84) 
as  well  as  the  applications  of  Gary  C. 
Harvey  d/b/a  Page-A-Call  for 
construction  permits  to  serve  Lubbock 
and  Amarillo.  Texas  (file  No.  20980-CD- 
P/L-8-85)  and  Poka-Lambro  Rural 
Telephone  Cooperative,  Inc..  for  an 
extension  of  construction  permit  (File 
No.  22687-CD-MP-01-85)  are  designated 
for  hearing,  under  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  upon  the  following  issues:" 

A.  To  determine  the  relationship 
between  Poka-Lambro  and  Harvey, 
including  the  facts  and  circumstances 
surrounding  Harvey's  employment; 

B.  To  determine  the  facts  and 
circumstances  surrounding  the 
conceptions,  initiation,  preparation, 
filing  and  prosecuUon  of  the  referenced 
applications; 

C.  To  determine  the  facts  and 
circumstances  surrounding  the  channel 
sharing  agreement  including  its  effect  on 
the  service  proposed  by  Harvey; 

D.  To  determine,  in  light  of  the 
evidence  adduced  above,  whether  Poka- 
Lambro  is  a  real  party-in-interest  t)ehind 
Harvey; 

E.  (1)  To  determine,  in  light  of  the 
evidence  adduced  above,  whether 
Harvey  is  qualified  to  become  a 
Commission  licensee;  and 

(2)  To  determine,  in  light  of  the 
evidence  adduced  above,  what 
disposition  of  the  referenced 
applications  would  best  serve  the  public 
interest,  convenience  and  necessity. 

13.  It  is  further  ordered,  that  the 
applicants  and  the  petitioners  shall  have 
a  responsibility  to  adduce  evidence  on 
the  fact-finding  issues  (A),  (B).  and  (C), 
and  that  the  order  in  which  the  parties 
will  go  forward  with  the  presentation  of 
evidence  on  the  fact-finding  issues  shall 
be  determined  by  the  administrative 
Law  Judge.  The  burden  of  proof  in  the 
ultimate  issues  (D)  and  (E).  is  placed  on 
the  applicant." 

(14)  It  is  further  ordered.  That  the 
petitions  filed  by  Lubbock  Radio  Paging 
Service,  Inc.  and  Robert  D.  McLeod,  are 
granted  in  part  to  the  extent  indicated 
herein,  and  Denied  in  all  other  respects. 


"No  lack  of  candor  issue  is  being  designated  in 
this  order.  The  judge,  however,  has  the  option  of 
enlarging  the  issues  during  the  course  of  the  hearing 
based  upon  the  facts  of  the  case  as  presented. 

"Where  an  applicant  against  whom:  charges  of 
misconduct  have  been  raised,  has  within  its  peculiar 
knowledge  the  facts  regarding  the  alleged 
misconduct,  the  applicant  will  have  the  burdec  of 
proof.  See  discussion  and  cases  dted  in  Cranbuiy 
Communications  Co..  66  FCC  2d  966.  969  (1978)  and 
Miami  Broadcastins  Corp.,  11  FCC  2d  92a  923  (Rev. 
Bd.  1988). 


Vi 
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15.  It  is  further  ordered.  That  the 
Chief,  Common  Carrier  Bureau  and  the 
petitioners  are  made  parties  to  this 
hearing  which  shall  be  held  at  a  time 
and  place  and  before  an  Administrative 
Law  Judge  to  be  specified  in  a 
subsequent  order. 

16.  It  is  further  ordered.  That  the 
applicants  may  avail  themselves  of  an 
opportunity  to  be  heard  by  filing  with 
the  Commission  pursuant  to  §  1.221  of 
the  rules  within  20  days  of  the  release 
date  hereof,  a  written  notice  stating  an 
intention  to  appear  on  that  date  for 
hearing  and  present  evidence  in  the 
issues  specified  in  the  order. 

17.  This  order  is  issued  under  §  0.291 
of  the  Commission's  rules  and  is 
effective  on  its  release  date. 
Applications  for  review  under 

§  1.115(e)(3)  of  the  rules  may  be  filed 
within  30  days  of  the  date  of  public 
notice  of  this  order.  See  1.4(b)(2). 
Petitions  for  reconsideration  of 
designation  orders  may  not  be  filed 
except  insofar  as  they  relate  to  an 
adverse  ruling  as  to  participation,  of  a 
party  in  the  hearing  under  §  1.106(a)(1). 

18.  The  Secretary  shall  cause  a  copy 
of  this  order  to  be  published  in  the 
Federal  Register. 

Federal  Communications  Commission. 

Michael  Deuel  Sullivan. 

Chief,  Mobile  Services  Division,  Common 
Carrier  Bureau. 

[FR  Doc.  85-19796  Filed  8-19-85:  8:45  am] 

BnJJNG  COOC  •7ia-01-M 


New  FM  Stations;  Applications  for 
Consolidated  Hearing;  Norttieast 
Communications  Coip.  and  Central 
New  Hampshire  Broadcasting 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  cily.  and  stale 


File  No 


A     Noftfieast    Communica-     BPH-810206AB 
lions  Coiporation:  Frank- 


B.  Nwcy  C  HoMard.  at  H.. 
d/b/a/  Camrai  Nam 
Hampshire  Broadcasting: 
FranMn.  f4H. 


BPH-811028AH _ 


Docket 
No 


85-243 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428,  May 


18. 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  (See  Appendix).  A 

2.  (See  Appendix),  A 

3.  Comparative,  A,  B 

4.  Ultimate.  A.  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative.  Room  242. 1919 
M  Street  NW..  Washington.  D.C.  20554. 
Telephone  (202)  632-6334. 
W.  )ao  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix 

Issue(s) 

1.  To  determine  with  respect  to  the 
following  applicant(s]  whether,  in  light 
of  the  evidence  adduced  concerning  the 
deficiency  set  forth  above  in  paragraph 
8  ',  the  applicant(s)  is  financially 
qualified:  A  (Northeast) 

2.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to  A 
(Northeast)  which  concludes  that  the 
proposed  facilities  are  likely  to  have  an 
adverse  effect  on  the  quality  of  the 
environment. 

(a)  to  determine  whether  the  proposal 
is  consistent  with  the  Northeast 
Environmental  Policy  Act,  as 
implemented  by  §§1.301-1.319  of  the 
Commission's  Rules;  and 

(b)  whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

[FR  Doc.  85-19797  Filed  8-19-85;  8:45  am] 
BILUNG  COOE  «712-01-M 


Telecommunications  Systems,  Inc.  and 
Mlcrot>and  Corp.  of  America; 
Memorandum  Opinion  and  Order 


'  Paragraph  8  reads  as  follows: 

The  material  submitted  by  the  applicantfs)  below 
does  not  demonstrate  its  financial  qualifications. 
Accordingly,  an  issue  will  be  specified  concerning 
the  following  deficiency: 


ApplicanHs) 

Oedciancy 

A  (Norttieast) 

sheet  per  FCC  Form  301.  Section 
III.  Item  2. 

In  re  applications  of:  CC  Docket  No.  85-242: 
Telecommunications  Systems,  Inc..  File  No. 
50111-CM-P-81;  and  Microband  Corporation 
of  America.  File  No.  50280-CM-P-81.  For 
construction  permits  in  the  Multipoint 
Distribution  Service  for  a  new  station  at 
Emporia,  Kansas. 

Adopted  |uly  30, 1985. 

Released  August  9, 1965. 

By  the  Common  Carrier  Bureau. 

1.  For  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
1  at  Emporia,  Kansas.  The  applications 
are  therefore  mutually  exclusive  and 
require  comparative  consideration. 
There  are  no  petitions  to  deny  or  other 
objections  under  consideration. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered, 
That  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  309(e)  and  S  0.291  of 
the  Commission's  Rules.  47  CFR  0.291. 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:' 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 


'  Consideration  of  these  factors  shall  be  in  light  ot 
the  Commission's  discussion  in  Frank  K.  Spain,  77 
FCC  2d  20  (1980). 
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4.  It  is  further  ordered,  That 
Telecommunications  Systems.  Inc.. 
Microband  Corporation  of  America  and 
the  Chief  of  Common  Carrier  Bureau, 
are  made  parties  to  this  proceeding. 

5.  It  is  further  ordered,  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

S  1.221  of  the  Commission's  Rules,  47 
CFR  1.221. 

6.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register. 

Jamm  R.  Keegan. 

Chief,  Domestic  Facilities  Division,  Common 
Carrier  Bureau. 

[FR  Doc.  85-19798  Filed  8-19-85;  8:45  am) 

BHjjtm  cooc  e7ia-oi-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Sierra  Federal  Savings  and  Loan 
Association,  Denver,  CO;  Appointment 
of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owmers  Loan 
Act.  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  appointed  Melvin  Karthauser  as 
conservator  for  Sierra  Federal  Savings 
and  Loan  Association,  Denver, 
Colorado,  effective  August  0, 1985. 

Dated:  August  14, 1985. 
Nadine  Y.  Penn, 
Acting  Secretary. 

[FR  Doc.  85-19815  Filed  8-19-85;  8:45  am] 
BILIJNO  CODE  (TIO-OI-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  221-010619-002. 


Title:  Oakland  Terminal  Agreement. 

Parties: 

City  of  Oakland  by  and  through  its 
Board  of  Port  Commissioners  (Port) 

EAC  Lines  Trans  Pacific  Service,  Ltd. 
(EAC) 

Synopsis:  Agreement  No.  221-010619- 
002  modifies  the  basic  agreement 
between  the  Port  and  EAC  whereby  the 
Port  assigns  certain  marine  terminal 
facilities  in  the  Port's  Charles  P.  Howard 
Terminal  to  EAC.  The  amendment 
provides  that  EAC  shall  make  its 
compensation  payments  and  all  other 
applicable  tariff  payments  to  the  Port 
through  the  Port's  assigned  terminal 
operator  rather  than  directly  to  the  Port. 

Agreement  No.:  224-010805. 

Tide:  Los  Angeles  Terminal 
Agreement. 

Parties: 

Eagle  Marine  Services,  Ltd.  (Eagle) 

American  President  Lines.  Ltd.  (APL) 

d'Amico  Societa  Di  Navigazione  SpA 
(d'Amico  Line) 

Italia  Di  Navigazione  SpA  (Italian 
Line) 

Synopsis:  This  agreement  provides 
that  APL  and  its  wholly  owned 
subsidiary  Eagle  will  provide  terminal 
facilities  together  with  stevedoring  and 
terminal  services  for  the  benefit  of 
d'Amico  and  Italian  Line  vessels.  The 
facilities  are  located  at  Berths  121/126  in 
the  Port  of  Los  Angeles.  The  term  of  the 
agreement  is  for  five  years.  The  parties 
have  requested  a  shortened  review 
period  for  the  agreement. 

Agreement  No.:  224-010806. 

Tide:  Portland  Terminal  Agreement. 

Parties: 

The  Port  of  Portland  (Port) 

Brady  Hamilton  Stevedore  Company, 
dba  Stevedoring  Services  of 
America,  Inc.  (SSA) 

Synopsis:  Agreement  No.  224-010806 
provides  that  SSA  will  perform  the 
marine  terminal  services  the  Port  is 
presently  performing  at  Terminal  2  in 
Portland.  "The  initial  term  of  the 
agreement  is  for  five  years,  with 
provision  foi"  three  five-year  extensions. 
The  term  for  their  performing  the  marine 
terminal  operations  at  an  additional 
portion  of  Terminal  2  beyond  that 
presently  performed  by  itie  Port  shall  be 
for  an  initial  period  of  one  year  with  two 
additional  two-year  periods.  The  Port 
and  SSA  will  share  the  Port's  wharfage 
and  dockage  revenues  as  indicated  in 
the  agreement,  (depending  upon  whether 
they  were  existing  customers  at 
Terminal  2,  existing  customers  of  the 
Port,  or  new  customers  at  the  Port.)  The 
revenues  for  the  marine  services 
performed  by  SSA  would  accure  100 
percent  to  SSA.  SSA  will  provide  the 
Port  a  minimum  guarantee  of  $600,000 
per  year  for  the  agreement,  increasing 


by  $50,000  per  year  for  each  additional 
year  of  the  five-year  term.  Minimums 
are  also  provided  during  the  renewal 
periods  of  the  agreement.  All  marine 
terminal  operating  equipment,  except  for 
cranes,  will  be  provided  and  maintained 
by  SSA 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  15, 1985. 
Bnice  A  Dombrowskl, 
Acting  Secretary. 

[FR  Doc.  85-19865  Filed  8-19-85;  8:45  am] 
SIU.INO  CODE  C730-«1-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  tt>e  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


(1)  85-0658— Fujisawa  Phwnacaulicd 
Company  LimHad's  propoaad  acquai- 
tion  of  voting  aacuritiat  cH  LyptaMad. 
Inc. 

(2)  85-0661— evCOM  Systama.  mc.'t 
propoaad  acqusMion  of  aaaatt  oi 
Siacor  Cocporation,  Coopar  Cabta  and 
Wira  Manutactuhng  Oiviaiona,  (Siamana 
AktJangaaalUhafl.  UPE). 

(3)  85-0862-aYCOM  Syslamt.  Inc's 
proposed  acquiiation  of  aiaatt  of  Cor- 
ning Glass  WorVs. 

(4)  85-0668— Cyprus  Minarals.  Go's  pro- 
posed acquisition  of  voting  sacvtlias  at 
The  Getty  Group  oitilch  is  coniposed  of 
Getty  Minarals  Ii«ar1(a«ng.  Tvienty  liMa 
Coal  Co.,  Colorado  Yampa  Coal  Co.. 
Plateau  lining  Co..  Getty  Auitiaiian 
Coal  Co..  Colorado  Yampa  Leasing  Co., 
and  Plateau  Co..  (Texaco.  Inc..  UPE). 


affecave 


Jufy  29.  1985. 


Do. 


Do. 
Oo. 
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(S)  B5-0M0  Cypru*  Mimrate.  Co.'*  pro- 
pOMd  tOQ^MltlOn  of  VOttnO  MCUlttM  of 

Gatty  Mmwals  Co    Inxn  Gatty  Mining 
Corroany.  (Texaco,  Inc-.  UPE) 
(S)  SS-0SS5— Wasbnghousa  Elacmc  Cor- 
poraKon's     propoaed     accjumhon     of 
voting  aacunliaa  of  TSC.  He 

(7)  85-0875— The  Propsecl  Group.  Int'i 
pnipoaad  acqaa<wn  of  votmg  lecuribaa 
of  Wood  Rivar  Capital  Cofporanon. 
(Louis  Man.  >..  UPE). 

(8)  85-0922-Anttauaar-euacn  Compa- 
niaa.  Iik-'s  propoaad  acquisition  of 
voting  aacunkaa  of  E^qikxaaon  Cnasa 
Unas.  Inc  a  corporate  lO*"  venture. 

(9)  85-0923 — Anhauser-Buscn  Compa- 
nias.  Inc  s  proposad  acquisition  of 
aasak  of  AMka  Tour  and  MartMng 
SanMcaa,  Inc.  (Pof>ert  and  Lorraffw 
Giarsdorf.  UPC  St. 

(10)  85-0901— Chiyster  Corporation's  pro- 
posed acqusiticn  of  voeng  secunties  of 
E.F  Hutlon  CMdit  Corporaaon,  (Tfia 
E  F  Hudon  Group.  Inc.  UPE). 

(11)  85-0358— fylonsanto  CompMiy's  pro- 
poaed arqiiaillnn  of  assefa  of  W«co 
Chonncal  Corporation. 

(12)  85-0e4?-l964  Smmona  Trust's 
proposad  acquisiaon  of  voting  sacuriaes 
of  Saa-t-and  Cotporaacn. 

(13)  85-0854  Ciba^iaigy  Lld'a  pro- 
posed acquailion  of  asaafs  and  voang 
aecurmes  ol  Specft-Ptiystcs.  tnc 

(14)  85-0859— WWaiti  L  Koch's  propoaed 
arquailion  of  voang  sacuaiea  of  Sun 
Gaotharmaf  Company.  (Sun  Company, 
mc.  UPE). 

(15)  S5-0084-RJ.  Reynolds  tnduslnaa. 
Inc  s  proposad  acquisitton  of  voting  se- 

of  Bouiavard  OiaMer*  and  Inl- 
ine. (SocieSa  Pwnod  Ricaid. 
UPE). 

(18)  8&-0880— Hudson  County  News 
Company-s.  (Robert  B.  Cotian.  UPE). 
propoaed  aoqiasiaon  of  aaaata  of 
UcGrath  Sarvioea  Corporabon. 

(17)  85-0881  Awaiican  Madfcal  maama- 
tnal.  Inc'*  pfopoaad  acquw*on  of 
assets  0)  North  rMiia  Sanaral  HoapilaL 
Inc. 

(181  S5-0e83-Cypna  Mnaraia  Compa- 
ny s  propoaed  acquisifion  of  voting  aa- 
cu.ities  of  Sandy  Rtdga  Energy  Corpo- 
ration. (The  LTV  Coparaaon.  UPE). 

(19)  85-0684-Cypn«  Mnaraia  Comp*- 
ny's  proposed  acqusilion  ol  voting  se- 
cwilies  o)  Sandy  Ridgs  Energy  Cocpo- 
ralian,  (The  LTV  Corporaaon.  UPE). 

120)  85-0887— Amencwi  Medctf  IMama- 
tionaTs  propoaed  aiquisitimi  of  voting 
secjttaa  of  PL  HaaMi  Comptaa.  mc. 
(Fort  I  airtarials  HaalBi  Compiex  Linal- 
ed.  apartnarafip.  UPE). 

(21)  aS-OiiS-Rykotl-Saidon.  kic'a  pR>- 
poaed  acqjsftion  of  aaaata  of  Marslata 
Restaurant  Supply  Company.  Inc 

(22)  85-0898— Hentage  Communcations. 
Inc's  propoaed  acqu»tion  o)  assets  of 
Warner  Amex  Cable  HoUng  Conypurf. 

(23)  86-0912— BTR.  pics  proposed  ac- 
quilion  of  voMng  secunties  of  BAE 
Automated  Sysiema.  Inc..  (M.L  Sharp. 
UPE). 

(24)  85-0915— Hernia  Communicaltona. 
Inc 's  proposad  acquisilion  of  assets  ol 
Warner  Amax  Cable  CommuracaHons 
Company  ol  Diftea. 

(25)  85-0910-Hafllma  Communic^tons. 
Inc  s  propoeed  aoguiaMon  of  aiesti  of 
Warner  Amax  Cable  Communicationa 
Company  of  Mssgits. 

(26)  85-0947  MatiB  Lynch  &  Ca.  Inc'a 
proposed  acqi«illon  of  voting  securitiee 
of  Pekn  Beech  Inrnrpoialeil 

(27)  e5-Oe35-(jbbay-OMn»Pord  Com- 
pany's propoaed  aoquiiilion  of  vaing 
secuitlea  ol  Sterfng  Ptastics.  Inc. 
(Lindsay  and  Haakina  TruaL  UPE). 

(28)  85-0644— Oannaa  Co..  kic'a  pro- 
posed acqunhon  of  voMng  secuibsa  of 
CoKitaa  Media  Company 


t^flfling  pane 

tanrcnaled 

effective 


Do. 
July  30.  tsas. 

oa 

Do. 
Do 

Do. 

JliySI.  1985. 
Do. 
Oo 
Do. 

Oo 

Aug.  1.  1985 
Oo 
Do 
Oo. 
Oo 


Oo. 
Oo 
Oo 

Do 

Oo 

Aua^  1985 
Aug.  5.  1985 

Do 


Transaction 


(29)    85-0002— Martin    MHlattt    Coip's 


of  Equatonal  CommunicatKans.  Co. 

(30)  85-0940— Pargamon  Holding  Foun- 
dation's proposed  ecqMiaon  of  vottng 
securities  of  The  E«ica8o  Praaa.  (Estate 
of  Milton  Faldmer.  Dorothy  and  Gary 
Feldmar.  executors). 

P1)  85-0913— PadRCorp's  propoaed  ac- 
qiSeition  of  voting  eecurttlaa  of  NorOv 
weat  Accaptenca  Corporation.  (Ortienco 
Financial  Services  Corporatxjn.  UPE). 

(32)  85-0925— O'Neal  Steal  Inc's  pro- 
posed acqwsmon  ol  vobng  sacwitiaa  of 
Sheltiy  Steal  Investment  Corp 

(33)  85-0927— Johnelon  Southern  Com- 
parry's.  (SK.  Johnetoa  Jr..  UPE)  pro- 
posed acquisition  of  voting  aacuntie*  of 
The  Coca-Cola  Company.  (Cianlral 
States  Coca-Cola  Bottling  Company, 
UPE) 

(34)  85-0934— NaHonwKla  Mutual  Insur- 
ance Company's  proposed  acquisition 
o<  voting  sacuities  of  Beaver  Pacific 
Corporation. 

(35)  85-0677— UNO  neaouttes.  mc's 
profMjead  aci^iMiaon  of  voting  aecuiltN* 
of  ICC  Communicationa  Corporatiarv 
(David  H.  Lubetzfcy.  UPE) 

(36)  85-0891— Oow  Jones  A  Company, 
Inc  s  propoaed  acquaiaon  of  voting  ea- 
«unties  of  Exco  International  Inc..  (Exco 
International  p.l  c.  UPE). 

(37)  85-0892— The  Oldehonia  PubksMng 
Company's  proposed  acquiaiaon  of 
voang  securities  of  Exco  International, 
Inc.  (Exco  NUaiiiatiuiial,  pLc.  UPE). 

(38)  65-0897— The  Kroger  Company's 
proposad  actMSition  of  voting  sacuritiea 
ol  Pnca  Savers  Wholee«le.  Inc.  (TO 
Limited.  UPE). 

(39)  85-0939-6unil  pic's  propoaed  ac- 
qusmon  of  voting  sacunSea  of  tilorv 
moulh  f>aper  Company. 

(40)  M-0685-ASEA  A8's  propoaed  ac- 
quisilion ol  asset*  of  Bany  Wright  Cor- 
poration. 

(41)  85-0899— The  Alonzo  F.  «id  Nonts 
B-  llerdon  Foundaaon's  prt^ioaed  ac- 
quisition of  voting  securities  of  Manv 
moth  Ufa  and  Accxiant  inauranca  Com- 
peny 

(42)  85-0933— Alagheny  Internaionat, 
Inc  s  propoaed  acquieition  of  asset*  ol 
(>ay  Products,  Inc. 

(43)  85-0951— Masco  Corporakon's  pro- 
posed acquisition  of  voting  sscurtties  of 
Marilat  Induatnas,  Inc,  (OrvWa  and 
Rutfi  MarHat,  UPE'a). 

(44)  85-0953-Trilo(iy  Umitad's  propoaed 
acquisition  of  voting  sacunbaa  ol  ELXSI. 

(45)  85-0958— IC  Industiraa,  Inc's  pro- 
poaed acqusMnn  of  voting  lecuritisa  of 

Heelth  Senncaa.  Inc 
(46)^1^-0965— MunfonI,   Inc's  proposad 
acqusition  of  voting  »ei:i,»itiei  ol  Lee- 
Watda  Craaliva  Crafts.  Inc.   (General 
MM*,  mc.  UPE). 

(47)  66-0950 — A.  JerraM  Perenchn's  pro- 
posed acquoitxin  of  voOng  sacurMlos  tif 
The  Evening  ^4ews  Association. 

(48)  BS-0689— McOonna*  Douglas  Corpo- 
ration's propoeed  acqutitlori  of  aaaals 
ol  S.E.CC.  Faianoal  Sarwoea.  mc, 
(Sun  Elactnc  Corporatxxi.  UPE). 

(49)  85-0911— Southmarli  Corporation's 
propoeed  acquwtxjn  of  voang  aacuntiea 
ol  Intagon  Corporation.  (Ashland  CM. 
Inc,  UPE) 

(50)  85-08S0-TaiaCommuncationa. 
Inc 's  propoaed  sfquiaaion  of  voting  se- 
curities of  United  CaUa  Taleviaion  Cor- 
poration. 


eftectma 


Da 

Do 

Aug.  6.  1965 

Do 
Do 

Do. 

Aug  7,  1985 

Do 

Da 

Oo. 

Da 
Aug.  6.  1965 

Aug.  9^1865 

Do 

Da 

Do 
Do. 

Do 

Aug  12.  1985 
Aug.  13,  1985. 

Oa 

Oo 


FOR  FURTHER  INFORMATK>N  CONTACT: 

Sandra  M.  Peay,  Legal  Technician, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301.  Federal  Trade 


Commission,  Washington,  D.C.  20580, 
(202)  523-3884. 

By  direction  of  the  Commission. 
Benjamiii  Bennan, 
Acting  Secretary. 
[FR  Doc.  85-19826  Filed  8-19-85;  8:45  amj 

BILUNO  COOE  67SO-01-II 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collections  Under 
Review  by  tt)e  Office  of  Management 
and  Budget 

agency:  Office  of  PoUcy  and 
Management  Systems,  GSA. 

summary:  Under  the  pro'visions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  requests  the 
Office  of  Management  and  Budget 
(OMB)  to  reinstate  two  previously 
approved  information  collections. 

ADDRESSES:  Send  comments  to  Franklin 
S,  Reader,  GSA  Desk  Omcer,  Room 
3235,  NEOB,  Washington.  DC  20503.  and 
to  William  W.  Hiebert.  GSA  Clearance 
Officer,  General  Services 
Administration  (ATRAI),  Washington, 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Hansley,  Office  of  Property 
Management  (703-557-0814). 

SUPPLEMENTARY  INFORMATION: 

1.  Purpose 

a.  Deposit  Bond — Individual 
Invitation — Sale  of  Government 
Personal  Property.  The  data  from  this 
collection  provides  a  guarantee  to  the 
Government  that  payment  by  the  bidder 
will  be  accompHshed  either  by  the 
bidder  or  the  surety.  Respondents  and 
responses  50,  hours  25. 

b.  Deposit  Bond— Annual  Sale  of 
Government  Personal  Property.  This 
data  meets  the  legal  requirements  for 
collection  of  bid  deposits  if  bidders  fail 
to  provide  full  purchase  price  within  the 
time  frames  specified  in  the  invitation 
for  bid.  Respondents  and  responses  400, 
hours  100. 

2.  Copies  of  Proposal 

Copies  may  be  obtained  from  the 
Directives  and  Reports  Management 
Branch  (ATRAI),  Room  3013,  GS 
Building,  Washington.  DC  20405  (202- 
566-0666). 


Fg^wrri  Regtoter  /  Voi.  50.  No.  161  /  Tuesday.  AugoBt  20.  198S  /  Notioeg 


39639 


Dated:  August  13,  IMS, 

Johnny  T.  Young. 

Acting  Director,  Information  Management 
Division. 

|PR  Doc.  85-19842  Filed  8-19-«5;  8:45  amj 

BILUNO  CODE  aa20-24-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement  To  Assist  the 
Department  of  Healtti,  CommontweaHh 
of  Pennsylvania,  With  Developing  a 
SurveiHanoe  System  and  Cohort 
Registry  of  Former  Chemical  Workers; 
Availability  of  Funds  for  Fiscal  Year 
1985 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control, 
announces  the  availability  of  funds  for 
Fiscal  Year  1985  for  a  cooperative 
agreement  with  the  Department  of 
Health.  Commonwealth  of 
Pennsylvania,  to  provide  assistance  in 
developing  a  surveillance  system  and 
cohort  registry  for  former  employees  of 
the  Drake  Chemical  Company.  Those 
workers  who  may  have  been 
occupationally  exposed  to  known 
carcinogens  will  be  indentified. 
medically  evaluated,  and  peridocally 
monitored.  This  assistance  is  authorized 
under  section  104(d)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980. 

The  former  Drake  Chemical  Company 
site  located  in  Lock  Haven,  Clinton 
County,  Pennsylvania,  has  been 
designated  by  the  U.S.  Environmental 
Protection  Agency  as  eligible  for 
superfund  intervention.  Chemicals  used, 
manufactured,  and/or  stored  at  the 
Drake  site  include  the  human 
carcinogens  betanaphthlamine, 
benzidine,  and  benzene  as  well  as  the 
herbicide  fenac  (trichlorophenylacetic 
acid],  dichlorobenzene.  arsenic,  and 
pentachlorophenol.  Studies  have 
described  adverse  health  effects  which 
are  possibly  associated  with  exposure  to 
hazardous  substances  at  the  Drake  site. 

Assistance  will  be  provided  only  to 
the  Department  of  Health. 
Commonwealth  of  Pennsylvania,  which 
has  the  responsibility  to  proetect  the 
health  of  Pennsylvania  residents.  Since 
it  has  a  vested  interest  in  the  health  of 
former  Drake  plant  workers  who  have 
possibly  been  exposed  to  known 
carcinogens,  the  Department  of  Health 
has  requested  financial  and  technical 
assistance  with  developing  a 
surveillance  system  and  cohort  registry. 


This  notice  ifl  for  information  only,  and 
no  other  applications  will  be  accepted. 
The  proposed  project  is  of  20  years' 
duration.  It  is  expected  that 
approximately  $200,000  will  be  available 
in  Fiscal  Year  1985.  The  cooperative 
agreement  will  have  an  initial  5-year 
project  period  with  annual  budget 
periods.  Continuation  awards  will 
depend  upon  the  availability  of  funds. 
This  application  is  not  subject  to  review 
under  Executive  Order  12372. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  business  information:  Luther  E. 

DeWeese,  Grants  Management 

Specialist,  Grants  Management 

Branch,  Procurement  and  Grants 

Office.  Centers  for  Disease  Control. 

255  East  Paces  Ferry  Road.  NE..  Room 

310.  Atlanta.  Georgia  30305. 

Telephone:  (404)  282-6578  or  FTS  236- 

6576. 
For  technical  information:  Paul  Schulte. 

Ph.D..  NIOSH,  Centers  for  Disease 

Control.  Robert  A.  Taft  Laboratories. 

4676  Columbia  Parkway.  Cincinnati. 

Ohio  45226.  Telephone:  (513)  841-4386 

or  FTS  684-4386. 

Dated:  August  12. 196S. 
J.  Donald  Millar. 

Director.  National  Institute  for  Occupational 
Safety  and  Health. 

[FR  Doc.  85-19855  Filed  8-10-85;  8:45  ami 
BILUNG  COOC  4t«0-1»-M 


Food  and  Drug  Administration 

[Docket  No.  80N-0012;  DESI  8924] 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation;  Certain  Topical 
Anti-infective  Drug  Products; 
Withdrawal  of  Approval  of  Nev7  Drug 
Applications 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  pertinent  parts  of  new  drug 
applications  (NDA's)  for  Neosporin 
Topical  Powder,  Neosporin  Aerosol,  and 
Neosporin-G  Cream.  F13A  is 
withdrawhig  approval  because  these 
combination  drug  products  lack 
substantial  evidence  of  effectiveness  in 
the  treatment  of  various  dermatological 
conditions. 

EFFECTIVE  DATE:  September  19, 1985. 
address:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
reference  number  DESI  8924  and 
directed  to  the  Division  of  Drug  LabeHng 
Compliance  (HFN-310).  Center  for  Drugs 
and  Biologies,  Food  and  Drug 


Administration.  5000  Fishers  Lane, 
Rockville.  MD  20857. 

FOR  FURTlffiR  INRNIMATION  CONTACT 

Judy  O'Neal,  Center  for  Drugs  and 
Biologies  (HFN-336),  Food  and  Drug 
Administration.  5600  Fidiers  Lane, 
Rockville.  MD  20857.  301-443-3650. 


•UPPLCSKNTAIIV  INFOMIATION:  In  a 

notice  of  importunity  for  hearing 
published  in  the  Fedand  Registar  of 

September  25, 1981  (46  FR  47406).  FDA 
proposed  to  withdraw  approval  of  the 
NDA's  for  certain  topical  anti-infective 
drug  products,  including  those  described 
below.  The  basis  of  the  proposal  was 
that  the  products  lack  substantial 
evidence  of  effectiveness  for  their 
labeled  indications.  In  response  to  the 
notice,  Burroughs  Wellcome  Co..  Ina, 
requested  a  hearing.  Burroughs 
Wellcome  has  sinoe  withdrawn  its 
hearing  request  for  the  products 
described  below.  Accordingly,  FDA  is 
now  withdrawing  approval  of  those 
parts  of  the  new  drug  applications 
which  pertain  to  the  foHowing 
prescription  drug  products: 

1.  Neosporin  Topical  Powder  (NDA 
50-166)  containing  neomycin  sulfate  EQ 
3.5  milligram  (mg)  base/gram  (gm). 
bacitracin  zinc  400  units,  and  i>oIymyxin 
B  sulfate  5.000  units;  Burroughs 
Wellcome  Co.,  Inc.,  3030  Corawailis  Rd.. 
Research  Triangle  Park,  NC  27749. 

2.  Neosporin  Aerosol  (NDA  50-167] 
containing  in  each  90  gm  aeros<ri  spray 
neomycin  sulfate  EQ  70  mg  base, 
bacitracin  zinc  8,000  units,  and 
polymyxin  B  snlfate  100,000  unite; 
Burroughs  Wellcome  Co.,  Ina 

3.  Neosporin-G  Cream  (NDA  50-176) 
containing  neomycin  sulfate  EQ  3.5  mg 
base/gm.  polymyxin  B  sulfate  10.000 
units;  and  gramicidin  .25  mg;  Burroughs 
Wellcome  Co..  Inc. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  three  products 
listed  above  and  is  not  the  subject  of  an 
approved  new  drug  application  is 
covered  by  the  new  drug  applications 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  DiNision  of  Drug  Labeling 
Compliance  at  the  address  given  above. 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355)1  and  under  authority  delegated  to 
him  (21  CFR  5.82).  finds  that,  on  the 
basis  of  new  information  before  Wra 
with  respect  to  the  drug  products, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  there  is  a  lade  of 
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substantial  evidence  that  the 
combination  products  will  have  the 
effects  they  purport  or  are  represented 
to  have  under  the  conditions  of  use 
prescribed,  reconunended,  or  suggested 
in  their  labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  parts  of  NDA 
50-166  that  provide  for  Neosporin 
Topical  Powder  containing  neomycin 
sulfate,  those  parts  of  NDA  50-167  that 
provide  for  Neosporin  Aerosol 
containing  neomycin  sulfate,  and  those 
parts  of  NDA  50-176  that  provide  for 
Neosporin-G  Cream  containing 
gramicidin,  and  ail  the  amendments  and 
supplements  for  those  products,  is 
withdrawn  effective  September  19, 1985. 
Shipment  in  interstate  commerce  of  the 
products  above,  or  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  of  an  approved  new  drug 
application,  will  then  be  unlaw^. 

Dated:  Au^st  14. 1S85. 
Paul  Pukmui, 

Acting  Director,  Center  for  Drugs  and 
Biologies. 

(FR  Doc.  85-19803  Filed  8-19-85;  8.45  am] 
WUMQ  COOC  41W-01-lt 


Advisory  Committee;  Meeting 
agency:  Food  and  Drug  Administration. 


action:  Notice. 


summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meeting:  The  following  advisory 
committee  meeting  is  announced: 

Radiologic  Devices  Panel 

Date,  time,  and  place.  September  30, 9 
a.m..  Rm.  416, 12720  Twinbrook 
Parkway,  Rockville,  MB. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.; 
open  committee  discussion,  10  a.m.  to  11 
a.m.;  closed  committee  deliberations,  11 
a.m.  to  12  m.;  open  committee 
discussion,  1  p.m.  to  4:30  p.m.;  Robert 
Phillips,  Center  for  Devices  and 
Radiological  Health  (HFZ-430),  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  Spring,  MD  20910.  301-427- 
7514. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluate 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 


Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  23,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
conunittee  will  discuss  premarket 
approval  applications  for  magnetic 
resonance  imaging  devices. 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret  or 
confidential  commercial  information 
relevant  to  premarket  approval 
applications  for  magnetic  resonance 
imaging  devices.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separate  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings. 
These  procedures  (21  CFR  10.206)  are 
primarily  intended  to  expedite  media 
access  to  FDA's  public  proceedings, 
including  hearings  before  a  public 
advisory  committee  conducted  pursuant 
to  Part  14  of  the  agency's  regulations. 
Under  21  CFR  10.205,  representatives  of 
the  electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 


proceedings,  including  the  presentation 
of  participants  at  a  public  hearing. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305).  Rm.  4- 
62,  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Firday. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
A.dvi3ory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Simshine  Act  (Pub.  L.  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  Hnancial 
information  that  is  privileged  or 
confidential;  information  cf  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
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the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significandy 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marked  drugs 
or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devides  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  August  14, 1985. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

|FR  Doc.  85-19801  Filed  8-19-85;  8:45  amj 

BILUNG  CODE  4160-01-M 

(Docket  No.  83D-0282] 

Freedom  of  Information  Summaries 
for  NADA's;  Availability  of  Revised 
Guidelines 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  revised  Freedom  of 
Information  Summary  Guidelines  for 
NADA's  prepared  by  the  Center  for 
Veterinary  Medicine  (CVM).  The 
revised  guidelines  describe  information 
required  for  public  release  upon 
approval  of  an  NADA  or  supplemental 


NADA,  and  they  reflect  consideration  of 
those  comments  received  in  response  to 
publication  of  a  notice  of  availability  of 
the  draft  revised  guidelines. 

ADDRESS:  The  revised  guidelines,  the 
August  1983  draft  of  the  revised 
guidehnes,  comments,  and  related 
materials  are  available  for  public 
examination  at,  and  requests  for  single 
copies  of  the  revised  guidelines  may  be 
submitted  to,  the  Docket  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Fin.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  G.  Pugliese.  Center  for  Veterinary 
Medicine  [HFV-IOZ],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4500. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  requires  that  a  new  animal  drug 
be  the  subject  of  an  approved  new 
animal  drug  application  (NADA)  before 
it  may  be  maketed  in  interstate 
commerce.  Section  512(b)(1)  of  the  act 
(21  U.S.C.  3eob(b)(l))  requires  that  each 
NADA  include  full  reports  of 
investigations  which  show  that  the  drug 
is  safe  and  effective  for  use.  Section 
514.11  of  the  animal  drug  regulations  (21 
CFR  514.11)  addresses  the 
confidentiality  of  data  and  information 
in  an  NADA  and  provides  for  the 
availability  for  public  disclosure  of  a 
summary  of  safety  and  effectiveness 
data  and  information  after  approval  of 
an  NADA  and  publication  in  the  Federal 
Register.  The  guidelines  advise  NADA 
sponsors  on  the  preparation  of  such  a 
summary  of  safety  and  effectiveness 
data,  generally  known  as  a  freedom  of 
information  (FOI)  summary. 

On  May  26. 1976  (41  FR  21498),  FDA 
published  a  notice  announcing  the 
availability  of  guidelines  concerning  the 
preparation  of  a  freedom  of  information 
summary  for  NADA's.  Based  on  a 
review  of  summaries  prepared  under  the 
1976  guidelines,  FDA  concluded  that  the 
1976  guidelines  were  not  sufficiently 
detailed  to  enable  drug  sponsors  to 
prepare  uniformly  adequate  summaries. 
Therefore,  the  agency  revised  the 
guidelines  to  provide  more  detail,  and 
announced  the  availability  of  the  draft 
revised  guidelines  for  review  and  public 
comment  in  the  Federal  Register  of 
August  19, 1983  (48  FR  37711).  In 
response  to  the  publication  of  the  notice, 
several  comments  were  received.  CVM 
prepared  the  revised  FOI  guidelines 
after  considering  these  comments.  The 
revised  guidelines,  the  comments,  and  a 
summary  of  CVM's  review  of  the 
comments  are  available  for  public 


examination  at.  and  requests  for  single 
copies  of  the  guidelines  may  be  sent  to, 
the  Dockets  Management  Branch 
(address  above). 

FOI  summaries  initially  submitted  to 
CVM  after  September  19. 1985  should  be 
prepared  in  accordance  with  the  revised 
guidelines;  summaries  submitted  before 
September  19, 1985  for  appUcations  not 
yet  approved  will  be  reviewed 
individually.  CVM  will  determine 
whether  changes  are  necessary  and.  if 
so,  whether  the  changes  will  be  made  by 
CVM  or  the  sponsor.  CVM  will  attempt 
to  avoid  any  unnecessary  delay  in  the 
approval  of  applications  that  might  be 
caused  by  revision  in  the  FOI 
summaries. 

The  introduction  to  the  guidelines 
states  that  the  guidelines  are  to  be 
applied  flexibly,  to  account  for 
di^erences  between  applications  in  the 
kinds  and  amounts  of  data  appropriately 
submitted.  Moreover,  as  stated  below, 
CVM  will  consider  at  any  time 
additional  comments  on  the  content  of 
the  guidelines.  Nevertheless,  the  revised 
guidelines  represent  the  agency's 
interpretation  of  the  information  that  is 
needed  to  comply  with  both  the  spirit  of 
the  Freedom  of  Information  Act  and  the 
letter  of  the  agency's  regulation 
(S  514.11).  The  revised  guidelines  specify 
a  procedure  for  resolution  of  differences 
between  CVM  and  a  sponsor  as  to  the 
content  of  individual  summaries. 
Although  i  514.11  places  responsibility 
on  sponsors  for  submission  of  an  FCM 
summary,  the  agency  has  ultimate 
responsibility  for  fte  content  of  the 
summary. 

Interested  persons  may,  at  any  time, 
submit  additional  written  comments  on 
the  revised  guidelines  to  the  Dockets 
Management  Branch.  Such  comments 
will  be  considered  in  determining  if 
further  revisions  are  required. 
Respondents  should  submit  two  copies 
(except  that  individuals  may  submit 
single  copies)  identified  with  Docket  No. 
83D-0282.  Comments  and  aU  related 
materials  may  be  seen  in  the  Dockets 
Management  Branch  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday. 

This  notice  and  the  revised  guidelines 
are  issued  under  21  CFR  10.90  and 
514.11. 

Dated:  August  14, 1985. 
Mervin  H.  Shumate, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-19604  Filed  8-19-85:  6:45  em] 
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CEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
liNFEISS5-27] 

Lower  Gila  South  Proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement,  Ptioenix  District, 
Arizona;  Avallabinty 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Availability  of 
Proposed  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement. 

summary:  Pursuant  to  section  102(2](c] 
of  the  National  Environmental  Policy 
Act  of  1969  and  section  202(f)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  a  Proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement  [RMP/EIS)  has  been 
prepared  for  the  Lower  Gila  South 
Planning  Area. 

The  Proposed  RMP/Final  EIS 
addresses  future  management  options 
for  approximately  2,009,000  acres  of 
public  lands  in  southwestern  Arizona. 
Of  this  total  621,931  acres  in  12 
Wilderness  Study  Areas  (WSA's)  are 
analyzed  as  suitable  or  non-suitable  for 
wilderness  designation.  The  Lower  Gila 
South  Planning  Area  includes  portions 
of  La  Paz,  Maricopa,  Pima,  Pinal  and 
Yuma  Counties,  Arizona. 

The  document  describes  the  proposed 
resource  managment  plan  and  contains 
written  and  oral  comments  received 
during  the  public  review  period  and 
responses  to  those  comments. 

A  thirty-day  public  review  period  will 
end  September  23, 1985.  During  that 
period  any  portion  of  the  plan,  with  the 
exception  of  the  wilderness  issue,  may 
be  protected.  Protest  statements  shall 
contain  the  following  information: 

— ^The  name,  mailing  address,  telephone 

number  and  interest  of  the  person 

niing  the  protest; 
— A  statement  of  the  issue  or  issues 

being  protested; 
— A  statement  of  the  part  or  parts  of  the 

plan  being  protested; 
— A  copy  of  all  documents  addressing 

the  issue  or  issues  that  were 

submitted  during  the  planning  process 

by  the  protesting  party  or  an 

indication  of  the  date  the  issue  or 

issues  were  discussed  for  the  record; 

and 
— A  concise  statement  explaining  why 

the  State  Director's;  decision  is 

believed  to  be  wrong. 

All  protests  should  be  sent  to:  Director 
(202),  Bureau  of  Land  Management,  U.S. 
Department  of  the  Interior,  18th  and  C 
Streets,  NW,  Washington,  D.C.  20240. 


Protests  must  be  received  no  later  than 

the  close  of  the  thirty-day  public  review 

period. 

FOR  FURTHER  INFORMATION  CONTACT 

William  Childress,  Lower  Gila  Resource 
Area  Manager,  Bureau  of  Land 
Management,  Phoenix  District  Office, 
2015  W.  Deer  Valley  Road,  Phoenix, 
Arizona  85027.  (602)  863-6711. 

Copies  of  the  document  are  available 
for  review  at  the  following  locations: 

Office  of  Public  Affairs,  Interior 
Building,  Bureau  of  Land  Management, 
18th  and  C  Streets,  NW,  Washington, 
D.C.  20240. 

Bureau  of  Land  Management,  Arizona 
State  Office,  3707  N.  7th  Street,  Phoenix, 
Arizona  85014. 

Bureau  of  Land  Management,  Phoenix 
District  Office,  2015  W.  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

Dated:  August  12. 1985 
Mariyn  V.  Jones, 
District  Manager. 

[FR  Doc.  85-19810  Filed  8-l»-85;  8:45  am] 
BIUJNOCOOC  4310-32-M 

[1-21547] 

Realty  Action;  Eptchange  of  Public 
Land  In  Jeronv*  County  for  Private 
Land  Witttin^ine  County.  ID 

AQENCYvBureau  of  Land  Management. 

Interior. 

action:  Notice  of  Realty  Action, 

Exchange  of  public  land  in  Jerome 

County  for  private  land  within  Blaine 

County,  Idaho,  1-21547. 

date:  Comments  should  be  submitted  to 
the  Shoshone  District  Office,  Bureau  of 
Land  Management,  P.O.  Box  2B, 
Shoshone,  Idaho,  83352  by  September 
23, 1985. 

SUMMARY:  The  purpose  of  the  exchange 
is  to  acquire  the  non-Federal  grazing 
land  to  improve  the  manageability  of  the 
public  lands  for  livestock  and  wildlife 
habitat.  The  exchange  is  consistent  with 
the  Bureau's  planning  for  the  lands 
involved  and  has  been  discussed  with 
Blaine  County  and  Jerome  County 
Commissioners  and  Idaho  Department 
of  Fish  &  Game.  The  pubUc  interest  will 
be  well  served  by  making  the  exchange. 
The  following  described  public  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1978,  43  U.S.C.  1716. 

Jerome  County,  Idaho 

T.  9  S.,  R.  17  E,  B.M., 
Sec.  14.  SV^NWV*.  SVz; 
Sec.  15,  SyifiVz,  SV4; 
Sec.  20.  EV4NEV*.  NV^SEV*: 
Sec.  21,  NEy4NEy4,  WMsEVi,  W'A: 


Sec.  22,  EMiNEy«NEy4.  EViWMiNEyiNEyi, 
E%SEy*NEy4.  EWiWV4SEy4NEy«. 
E\4WV4WV4SEy4NEy4,  WV4,  EV4SEy4, 

swy4SEy4: 

Sec.  28,  NV4NEy4,  NEy4NWy4.  • 

Containing  2,185.00  acres. 

In  exchange  for  these  lands,  the 
Federal  Govenmient  will  acquire  non- 
Federal  lands  from  George  Arkoosh, 
described  below: 

Blaine  County,  Idaho 

T.  N.,  R.  18  E.,  BJ^. 
Sec.  2.  EV^SEy4,  tax  lot  3453,  also  the 

SWy4SEy4  except  for  a  parcel  of  land 

described  as  follows: 
Conunencing  at  the  Center  South  Vit 

Comer  of  said  section  2,  which  point  is 

also  the  NW  Comer  of  SWy4SEy4,  and 

also  is  the  REAL  POINT  OF 

BEGINNING; 
Thence  South  740  feet  ±  along  the  West 

Boundary  of  said  SWy4SEy4.  to  the 

foothills  on  the  Southeast  Edge  of 

Quigley  Canyon: 
Thence  North  48"  East,  543.09  feet  ±: 
Thence  North  10*  East,  382.41  feet  ±,  to  the 

North  Boundary  of  said  NWy4SEy4,  and 

also  to  the  foothills  on  the  Southeast 

Edge  of  Quigley  Canyon; 
Thence  West  470  feet  ±,  along  the  North 

Boundary  of  said  SWy4SEy4.  to  the  point 

of  beginning,  containing  5.46  acres  more 

or  less. 
Sec.  10,  SEy4SEy4,  tax  lot  3457; 
Sec.  11,  NEy4,  SEy4NWy4,  SMiSWy4, 

NEy4SWy4,  N%SEy4,  tax  lots  3451,  3455, 

3458' 

Sec.  17,  lot  1,  SEy4NEy4.  SEy4Swy4, 

S%SEy4,  NEy4SEy4; 
Sec.  19,  a  parcel  of  land  lying  within 

Government  lot  4  being  more  particularly 

described  as  follows: 
Commencing  at  the  Section  Comer 

common  to  section  19,  24.  25,  and  30, 

which  is  the  REAL  POINT  OF 

BEGINNING; 
Thence  N  0'16'33"  E,  1322.41  feet  to  a  H' 

bar  marking  the  South  Vit  comer 

common  to  sections  19  and  24; 
Thence  S  89'45'57'  E,  897.80  feet  to  a  %" 

bar  on  the  westerly  boundary  of  Croy 

Creek  Road: 
Thence  S  30*04'43'  W.  1524.41  feet  along 

the  westerly  boundary  of  Croy  Creek 

Road  to  a  %'  bar. 
Thence  N  89*5016'  W.  140.15  feet  to  the 

point  of  beginning,  containing  15.75  acres 

more  or  less. 
Sec.  20,  lot  1,  NEy4,  EMiNWy4,  SWy4NWy4: 
Sec.  24,  SV^; 
Sec.  25,  NEy4,  NEy4NWy4,  tax  lots  5900, 

5901,  5902.  5903; 
Sec.  36,  tax  lots  3862,  3863,  3866. 

Blaine  County,  Idaho 

T.  2  N..  R.  19  E..  B.M., 
Sec.  4,  N%SWy4.  WV4SEy4.  SEy4SEy4: 
Sec.  5.  SEy4: 
Sec.  7,  SV4SEy4; 

Sec.  8,  WV4NEy4,  S%SWy4,  SEy4; 
Sec.  9,  NMiNEy4,  SWy4NEy4,  WV4. 

NWy4SEy4; 
Sec.  16,  NV4NEy4.  NWy4,  WMiSWy4; 
Sec.l7,WV4EV4,  WV4; 
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Sec.  18,  EV4EV4.  NW^NEVi,  SEy4SWy«; 

SWy4SEy4: 
Sec  19.  lots  5  4  7.  W%NEy4.  SEy4NWy4. 

NEy4SWy4.  tax  lots  3883.  3884.  3888, 

3887,  3889,  3891,  3892,  3894; 
Sec.  20.  WVtN^NV4.  NWy4SWy4: 
Sec.  30,  tax  lots  3868,  387a  3871,  3873,  3875, 

3876,  3878,  3880.  3881. 

Blaine  County.  Idaho 

T.  3  N.,  R.  18  E.,  B.M., 
Sec.  35.  SWy4NEy4.  NV4SEy4.  SWy4SE%. 

Blaine  County,  Idalio 

T.  3  N..  R.  19  E..  B.M.. 
Sec.  20,  SV4NEy4,  SWy4SWy4,  SEy4; 
Sec  21.  WV4NEy4,  SEy4NEy4,  NWy4NWV4. 

SV4NWy4.  SWy4; 
Sec  27,  SV4SWy4,  WV4SEy4: 
Sec  28,  S^SEy4: 
Sec  34.  NWy4NEy4,  NV4NW%. 

Containing  6,001.84  acres. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  or  money 
will  be  used  to  equalize  the  values  upon 
completion  of  the  fmal  appraisal  of  the 
lands. 

There  will  be  a  reservation  for 
geothermal  and  oil  and  gas  to  the 
Federal  government  on  the  public  lands 
with  no  other  mineral  reservations  on 
either  the  offered  private  land  or 
selected  public  lands. 

The  patent  when  issued  will  contain 
the  following  reservations  and 
conditions  to  the  United  States: 

1.  A  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30. 1890,  26 
Stat.  391,  43  U.S.C.  945; 

2.  All  Geothermal  and  Oil  &  Gas 
shall  be  reserved  to  the  United  States, 
as  required  by  section  209(a]  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1719. 

3.  All  valid  existing  rights  and 
reservations  of  record  on  the  date  of 
patenting. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b}.  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed,  and 
shall  be  returned  to  the  application. 

ADDRESS:  Detailed  information 
concerning  the  exchange,  including  the 
environmental  analysis  and  the  record 
of  public  discussions,  is  available  for 
review  at  the  Shoshone  District  Office, 
400  West  F  Street,  Shoshone,  Idaho,  or 
by  calling  Ervin  Cowley  at  (208)  886- 
2206. 


SUPPLEMENTARY  INFORMATION:  For  a 

period  of  45  days  from  the  date  of  this 
notice,  interested  parties  may  submit 
comments  to  the  Shoshone  District 
Manager  regarding  the  proposed  action. 
Any  adverse  comments  will  be 
evaluated  by  the  District  Manager,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  fmal  determination.  In  the 
absence  of  any  action  by  the  District 
Manager,  this  realty  action  will  become 
the  Hnal  determination  of  the 
Department  of  Interior. 

Dated:  August  9. 1985. 
Jonldao, 

Acting  District  Manager. 

[FR  Doc.  85-19811  Filed  8-19-85;  8:45  am] 

WLUNO  CODE  431(MM-M 


[CA  17125] 

Exchange  of  Public  and  Private  Lands 
in  Stiasta  County,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Realty  Action, 
Exchange  of  Public  and  Private  Land  in 
Shasta  Coimty.  California. 

summary:  The  following  described 
public  land  has  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Act  of  October  21. 
1976  (90  Stat.  2756;  43  U.S.C.  1716): 

T.  32  N.,  R.  5  W.,  Mount  Diablo  Meridian, 
Sec  31,  Lots  24.  25.  26  and  28. 
Containing  16.93  acres. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Bessie  Drumm. 
P.O.  Box  1778.  Redding.  California  96099: 

T.  35  N.,  R.  5  W.,  Mount  Diablo  Meridian. 
Sec  20.  NEl/4. 

(Containing  160.0  acres] 

The  purpose  of  this  exchange  is  to 
acquire  the  non-Federal  land  within  the 
boundaries  of  the  Shasta-Trinity 
National  Forest  which  has  high  public 
value  for  watershed  management  of 
Shasta  Lake.  Acquisition  is  consistent 
with  the  Forest  Land  Adjustment  Plan. 
The  public  interest  will  be  served  by 
completing  the  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  in 
accordance  with  regulations  cited  in 
§  2201.3  of  Title  43.  Code  of  Federal 
Regulations,  Appraisal  values  will  be 
available  prior  to  consummation  of 
exchange  at  the  BLM  Area  Office. 
Redding,  California. 

Lands  to  be  tranferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 


1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  In  accordance  with  Executive  Order 
11988  of  May  24, 1977.  and  Shasta 
County  Zoning  Ordinance  Code 
Sections  4353  and  5354,  the  patentee  and 
her  successors  and  assigns  shall 
undertake  no  construction  activities 
within  100  feet  of  Middle  Creek  which 
are  not  in  compliance  with  Shasta 
County  Floodplain  Zoning  criteria  in 
effect  at  the  time  such  construction  is 
undertaken. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  from  operation  of  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  or  two  years  from 
the  date  of  publication,  whichever 
occurs  first. 

Detailed  information  concerning  the 
exchange,  including  the  Land  Report 
environmental  assessment  and  the 
record  of  non-Federal  participation,  is 
available  for  review  at  the  Redding 
Resource  Area  Office,  355  Hemsted 
Drive,  Redding,  California  96002. 

date:  Comments  may  be  submitted  for  a 
period  of  45  days  from  the  date  of  first 
publication  of  this  notice  in  the  Federal 
Regi8ter.Q02 

address:  Comments  should  be  sent  to: 
Area  Manager,  Redding  Resource  Area, 
Bureau  of  Land  Management,  355 
Hemsted  Drive,  Redding,  California 
96002. 

Objections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FUTHER  INFORMATION  CONTACT 

Robert  J.  Bainbridge,  (916)  246-5325. 

Dated:  August  6, 1985. 
Robert  C.  Koifhage. 

Acting  Redding  Area  Manager. 

[FR  Doc.  85-19835  Filed  8-19-85:  8:45  am) 

BILUNQ  CODE  4910-40-M 


[OEPR  Document  No.  FES  8S-28] 

Yuma  District  Fiscal  Resource 
Management  Plan  and  Environmental 
Impact  Statement;  Yuma  District,  AZ; 
Availability 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice  of  availability  of  final 
Resource  Management  Plan- 
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Environmental  Impact  Statement  and 
announcement  of  protest  period. 

summary:  Pursuant  to  section  102(2)(c) 
of  thp  National  Environmental  Policy 
Act  of  1969  and  section  202(f)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  a  final  Resource 
Management  Plan-Environmental 
Impact  Statement  (RMP-EIS)  has  been 
prepared  for  the  BLM  Yuma  District.  The 
final  RMP-EIS  addresses  future 
management  options  for  approximately 
1,192.000  acres  of  Federal  lands  along 
the  lower  Colorado  River  in 
southwestern  Arizona  and  southeastern 
California.  Counties  within  the  planning 
area  include  Yuma.  La  Paz.  and  Mohave 
in  Arizona,  and  Riverside.  San 
Bernardino,  and  Imperial  in  California. 
DATE:  A  30-day  public  review  period 
will  end  September  23. 1985.  During  that 
period,  any  portion  of  the  plan  may  be 
protested  as  outlined  in  43  CFR  1610.5-2. 
Protests  should  be  sent  to:  Director. 
Bureau  of  Land  Management,  18th  and  C 
Streets.  NW.,  Washington,  DC  20240. 

SUPPtEMENTARY  INFORMATION:  The  final 
RMP-EIS  describes  the  proposed 
resource  management  plan  and  contains 
written  and  oral  comments  received 
during  the  9G-day  public  review  period 
for  the  draft,  BLM's  responses  to  the 
comments,  and  changes  which  were 
made  as  a  result  of  public  comment.  The 
document  focuses  primarily  on  resolving 
six  public  land  management  issues 
including:  wildlife  habitat  management, 
special  management  areas  for  protection 
of  important  natural  and  cultural 
resources,  grazing  use  of  public  lands, 
land  ownership  adjustments,  location  of 
rights-of-way  for  utility  corridors  and 
communication  sites,  and  recreation  use 
and  management  on  public  lands. 

The  wilderness  issues,  which 
appeared  in  the  draft  RMP-EIS,  has 
been  deleted  as  a  plaiming  issue  in  this 
final  RMP-EIS  and  will  be  addressed  in 
a  separate  environmental  document  to 
be  prepared  for  the  Yuma  District 
wilderness  study  areas  (WSAs)  and  a 
number  of  other  BLM-administered 
WSAs  in  Arizona.  The  final  RMP-EIS 
does  not  make  any  recommendations 
concerning  the  suitability  of  WSAs 
studied  in  the  draft  for  wilderness 
designation. 

Six  alternatives  are  described  and 
analyzed  in  the  RMP-EIS,  including  the 
BLM's  Preferred  Alternative.  Alternative 
A,  the  "No  Action"  alternative, 
represents  a  continuation  of  present 
management  direction.  The  other  four 
alternatives  (Alternatives  B  through  E) 
provide  a  full  range  of  management 
options  from  emphasis  on  resource 
production  to  emphasis  on  resource 


protection.  A  description  of  the  affected 
environment  and  an  analysis  of  the 
environmental  impacts  of  the 
alternatives  are  included  in  the  final 
RMP-EIS. 

At  the  end  of  the  30-day  protest 
period,  the  RMP  (excluding  any  portions 
under  protest)  will  become  final. 
Approval  will  be  withheld  on  any 
portion  of  the  plan  under  protest  until 
final  action  has  been  completed  on  such 
protest.  Approval  of  the  RMP  will  be 
documented  in  a  concise  record  of 
decision  which  will  be  made  available 
to  the  public. 

Public  Participation:  A  copy  of  the 
final  RMP-EIS  will  be  sent  to  all 
individuals,  agencies,  and  groups  who 
have  expressed  interest  in  the  Yuma 
District  planning  process.  In  addition,  a  . 
limited  number  of  copies  of  the  final 
RMP-EIS  are  available  upon  request 
from  the  Yuma  District  Office,  3150 
Winsor  Avenue,  P.O.  Box  5680,  Yuma, 
Arizona  85364.  Public  reading  copies 
may  be  reviewed  at  public  libraries  in 
the  Yuma  District  planning  area  and  at 
the  following  locations: 
BLM.  Office  of  Public  Affairs.  Interior 

Building,  18th  and  C  Streets.  NW., 

Washington,  DC  20240; 
BLM.  Arizona  State  Office.  3707  North 

7th  Street.  Phoenix,  Arizona  85019. 

(602)  241-^5504; 
BLM.  Havasu  Resource  Area  Office. 

3819  Sweetwater  Avenue.  Lake 

Havasu  City.  Arizona  86403.  (602)  855- 

8017. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  Dennis  Turowski,  RMP-EIS  Team 
Leader,  BLM  Yuma  District  Office,  P.O. 
Box  5680,  Yuma,  Arizona  85364,  (602) 
726-6300. 

Dated:  August  14, 1965. 
|.  Darwin  Snell, 
District  Manager. 
[FR  Doc.  85-19836  Filed  8-19-85:  8:45  am] 

MLUMQ  COOC  4310-32-M 


Elko  District  Grazing  Advisory  Board; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-163  that  a  meeting  of  the 
Elko  District  Grazing  Board  will  be  held 
on  September  20, 1985.  The  meeting  will 
begin  at  10:00  A.M.  at  the  conference 
room  of  the  Bureau  of  Land 
Management  Office  at  3900  East  Idaho 
Street,  Elko,  Nevada. 

The  agenda  for  the  meeting  will 
include: 

1.  Range  improvement  Projects  for  FY 
86. 

2.  Update  of  FY  85  Range 
Improvement  Projects. 


3.  Review  of  Allotment  Management 
Plans. 

4.  Update  on  Monitoring  and  Range 
Condition  Inventory. 

5.  Update  on  the  RMP-EIS  Progress 
for  Wells  and  Elko  Resource  Areas. 

6.  Update  on  other  District  Issues. 

7.  Public  Comments— 1.00  P.M. 
The  meeting  in  open  to  the  public. 

Interested  persons  may  make  oral 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  3900  East  Idaho  Street, 
Elko,  Nevada  89801  by  September  13, 
1986.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
District  Office  and  available  for  public 
inspection  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 
Merie  Good, 
Acting  District  Manager 
(FR  Doc.  85-19884  Filed  8-19-85:  8:45  am] 
MLUNQ  CODE  4*1»-HC-« 


(OR  5435  (WA)] 

Washington;  Proposed  Patent  of 
Public  Lands 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  Washington  State  Parks 
and  Recreation  Commission  has 
submitted  application  to  patent  the 
following  described  land  on  John's 
Island.  San  Juan  County,  Washington, 
for  public  recreation  purposes 
compatible  with  retention  of  the  land's 
scenery  and  natural  characteristics: 

Willamette  Meridian,  Washington 

T.  37  N..  R.  4  W.. 
Sec.  25,  Lot  1. 

Encompassing  4.30  acres. 

The  land  is  primarily  valuable  for 
public  recreational  uses  and  retention  of 
it's  scenery  and  natural  condition. 

Patenting  of  land  to  Washington  State 
will  serve  important  public  objectives 
by  providing  public  recreation 
compatible  with  retention  of  the  land  in 
a  natural  condition. 

DATES:  For  a  period  of  thirty  days  from 
the  date  of  this  notice,  interested  parties 
may  submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
East  4217  Main  Avenue.  Spokane, 
Washington  99202.  Additional 
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information  concerning  this  proposal  is 
available  for  review  at  the  above  office. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  action  and 
issue  a  fmal  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  action  will  become  the 
final  decision  of  this  Department. 
Joseph  K.  Buesing, 
District  Manager. 

|FR  Doc.  85-19856  Filed  8-19-85;  8:45  am] 
BtLLINQ  CODE  4310-93-M 


Alaska  Nativs  Claims  Selection; 
Sealaska  Corp. 

Correction 

In  FR  Doc.  85-18965  beginning  on  page 
32323  in  the  issue  of  Friday,  August  9, 
1985,  make  the  following  correction:  In 
the  third  column,  in  Serial  No.  AA- 
10533,  in  the  land  description,  'T.  253" 
should  read  "T.  25". 

BILLING  CODE  1S0S-01-M 


(W-030413S,  W-71414,  W-718S1,  W-71889, 
W-71893.  W-71894] 

Proposed  Continuation  of 
Withdrawals;  Wyoming 

Correction 

In  FR  Doc.  85-18907  beginning  on  page 
32322  in  the  issue  of  Friday,  August  9, 
1985,  make  the  following  correction: 

On  page  32322,  in  the  third  column,  in 
the  fifth  line  under  "T.  26  N.,  R.  84  W.," 
'•EV2SV4,"  should  read  "EV2SWV4.". 

BILUNG  CODE  1 505-0 1-M 


Minerals  Management  Service 

Outer  Continental  Shelf;  Certification 
Verification  Agent;  Cessation  of  2-Year 
Certification  Period 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  Cessation  of  2-Year 

Certification  Period  for  Certified 

Verification  Agent. 

summary:  Outer  Continental  Shelf 
(OCS)  Order  No.  8  requires  the  use  of 
approved  Certified  Verification  Agents 
(CVA)  in  design,  fabrication,  and 
installation  of  all  new  fixed  or  bottom- 
founded  platforms  or  other  structures  on 
OCS  leases  subject  to  the  Platform 
Verification  Program.  The  receipt  of 
applications  from  prospective  CVA 
firms  and  individuals  began  in  January 
1980.  However,  after  5  years  of 
operation,  it  is  apparent  that  the 
services  of  only  a  small  percentage  of 


the  numerously  approved  CVA's  are 
being  contracted  for  by  lessees 
proposing  new  platforms. 

Furthermore,  the  Minerals 
Management  Service  (MMS)  has 
experienced  a  problem  in  the 
precertification  of  CVA's  in  that  some 
firms  have  not  been  diligent  in  reporting 
personnel  changes  in  their 
organizations.  Monitoring  of  such 
changes  by  MMS  is  difficult  when 
considering  the  large  number  of 
precertified  CVA's  and  the  present 
length  of  the  certification  period  (2 
years).  Also,  some  firms  elect  to 
supplement  their  staffs  with  outside 
consultants  on  a  job-by-job  basis.  This 
further  complicates  MMS's  monitoring 
procedures. 

In  view  of  the  above,  MMS  has 
concluded  that  as  of  September  19, 1985, 
certification  of  CVA's  for  periods  of  2 
years,  as  outlined  in  the  "Operating 
Procedures  For  The  OCS  Platform 
Verification  Program,"  will  no  longer  be 
carried  out.  This  change  shall  apply  to 
all  OCS  Regions.  Further,  as  of  that  date, 
all  certifications  presently  in  effect  shall 
become  null  and  void.  The  OCS  Order 
No.  8  presently  requires  that  a  lessee 
submit  design,  fabrication,  and 
installation  verification  plans  and  that 
such  plans  shall  "include  a  short 
summary  which  nominates  the  CVA, 
states  the  qualifications  of  the  CVA, 
describes  how  the  lessee  intends  to  use 
the  CVA.  .  .  ."  Subsequent  to 
September  19. 1985,  CVA  qualifications 
will  be  reviewed  at  the  time  of  plan 
submittal  by  the  lessee,  and  resulting 
CVA  certification  shall  be  valid  only  for 
the  duration  of  that  project.  In 
submitting  the  CVA  qualifioations,  the 
lessee  shall  include  resumes  of  only 
those  CVA  personnel  who  will  be 
assigned  to  the  project  in  question.  This 
change  will  eliminate  the  need  for  MMS 
to  maintain  voluminous  files  of 
unnecessary  CVA  documentation. 
Further,  it  will  make  possible  easier  and 
more  effective  MMS  monitoring  of 
pertinent  CVA  personnel  changes  from 
one  project  to  another.  Finally,  it  will 
ensure  that  all  prospective  CVA's  have 
an  equal  opportunity  to  provide  CVA- 
related  services  to  lessees. 

With  the  exception  of  this  change,  the 
provisions  of  the  document  entitled 
"Operating  Procedures  For  The  OCS 
Platform  Verification  Program,"  dated 
October  1979,  shall  remain  in  effect. 
EFFECTIVE  DATE:  September  19, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Felix  Dyhrkopp;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  P.O.  Box  7944:  Metairie,  LA 
70010:  telephone  (FTS)  680-9893  or  (504) 
838-0893. 


Dated:  August  7. 1965. 
John  B.  Rigg, 
Associate  Director  for  Offahore  Minerals 

Management 

[FR  Doc.  85-19813  Filed  B-19-85:  &A&  am] 

nUJNO  CODE  4310-tMHi 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Anadarko  Production  Co. 

AQENCY:  Minerals  Management  Service. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 
Coordination  Document  (t)OCD). 

summary:  Notice  is  hereby  given  that 
Anadarko  Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4421.  Blodc  78.  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  onshore  bases 
located  at  Intracoastal  City  and  New 
Iberia,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 

submitted  on  August  5, 1985.  Comments 
must  be  received  within  15  days  of  tiie 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  tiie  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  pubUc  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals . 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours;  6  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396.  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Tolbert:  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 


33846  Federal  Register  /  Vol.  50.  No.  161  /  Tuesday.  August  20.  1985  /  Notices 


Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  5  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  August  7, 1985. 

John  L  Rankin. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  85-19809  Filed  8-19-85: 8:45  am] 
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National  Park  Service 

History  Committee,  Statue  of  Uberty- 
Ellis  Island  Centennial  Commission; 
Meeting 

aoency:  National  Park  Service.  Interior. 
ACTKM:  Notice  of  Meeting. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  the  History 
Committee  of  the  Statue  of  Liberty-Ellis 
Island  Centennial  Commission.  The 
Committee  will  review  its  purpose  in 
relation  to  the  Statue  of  Liberty-Ellis 
Island  restoration  project,  and  will 
discuss  the  Conunittee's  suggestions  and 
initiatives  that  will  commemorate  the 
hundredth  anniversaries  of  the  Statue  of 
Liberty  (1986)  and  Ellis  Island  (1992). 

DATE:  September  6. 1985.  9  a.m.  to  4:30 
p.m. 

ADDRESS:  The  Statue  of  Liberty-Ellis 
Island  Foundation,  Inc.,  101  Park 
Avenue,  Suite  1205,  New  York,  New 
York  10178. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  S.  Cables,  Jr.,  Regional  Director. 
National  Park  Service,  15  State  Street, 
Boston,  MA  02109. 

Dated:  August  7. 1985. 
Hflriwri  S.  CaUas,  Jr.. 
Regional  Director.  North  Atlantic  Region. 
(FR  Doc.  85-19881  Filed  8-l»-85;  8:45  am] 
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National  Register  of  Historic  Places; 
Arizona,  et  al^  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
10, 1985.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
signficance  of  these  properties  under  the 
National  Register  criteria  for  evaluation 
may  be  forwarded  to  the  National 
Register,  National  Park  Service.  U.S. 
Department  of  the  Interior,  Washington, 
DC  20243.  Written  comments  should  be 
submitted  by  September  4. 1985. 
Carol  D.  ShuU. 

Chief  of  Registration,  National  Register. 
ARIZONA 
Maricopa  County 

Phoenix,  Pay'n  Takit  #25  (Phoenix 
Commercial  MRAJ.  1753—1755  W.  Van 
Buren 

CALIFORNLV 

Los  Angeles  County 

Pasadena,  Fenyes  Estate,  470  W.  Walnut  St. 

*  160  N.  Orange  Grove  Blvd. 
Redondo  Beach,  Sweelser  Residence,  417  E. 

Beryl  St. 

CONNECTICUT 

New  Haven  County 

Northford  vicinity,  Sol's  Path  Historic 
District,  1775—1801  Middletown  Ave. 

DELAW,\RE 

New  Castle  County 

Middletown  vicinity,  Armstrong-Walker 

House  (Rebuilding  St.  Georges  Hundred 

1850—1880  TR).,  DE  71 
Middletown  vicinity.  Belleview  (Rebuilding 

St.  Georges  Hundred  1850—1880  TR).,  Rt. 

428 
Middletown  vicinity,  Choptank-Upon-The- 

Hill  (Rebuilding  St.  Georges  Hundred 

1850—1880  TR),.  Rt.  435 
Middletown  vicinity,  Holton,  S.,  Farm 

(Rebuilding  St  Georges  Hundred  1850— 

1880  TR)„  Rt.  435 
Middletown  vicinity,  Maple  Grove  Farm 

(Rebuilding  St.  Georges  Hundred  1850— 

1880  TR)„  Rt.  299 
Middletown  vicinity.  Okolona  (Rebuilding  St. 

Georges  Hundred  1850—1880  TR)..  Rt.  429 
Middletown  vicinity,  Rosedale  (Rebuilding 

St.  Georges  Hundred  1850—1880  TR).,  Rt. 

437 
Middletown  vicinity,  Weston  (Rebuilding  St. 

Georges  Hundred  1850—1880  TR)„  Off  DE 

71 
Middletown.  Choptank  (Rebuilding  St 

Georges  Hundred  1850—1880  TR)„  Rt.  435 
Middletown,  Fields  Heirs  (Rebuilding  St. 

Georges  Hundred  1850—1880  TR).  Off  DE 

71 
Mt.  Pleasant  vicinity,  Eliason,  A.,  House 

(Rebuilding  St.  Georges  Hundred  1850— 

1880  TR).  Rt.  896 
Mt.  Pleasant  vicinity,  Idalia  Manor 

(Rebuilding  St.  Georges  Hundred  1850— 

1880  TR).  Rt.  13 


Ml.  Pleasant  vicinity,  Woodside  (Rebuilding 

St.  Georges  Hundred  1850—1880  TR).  Rt. 

435 
Odessa  vicinity.  Elm  Grange  (Rebuilding  St. 

Georges  Hundred  1850— 1880  TR).  US  13 
Odessa  vicinity,  Fairview  (Rebuilding  St. 

Georges  Hundred  1850—1880  TR).  Rt.  412 
Odessa  vicinity,  Gordon.  /.  M..  House 

(Rebuilding  St  Georges  Hundred  1850— 

1880  TR).  Rt.  44 
Odessa  vicinity,  Higgins,  S.,  Farm 

(Rebuilding  St  Georges  Hundred  1850— 

1880  TR),  Rt.  423 
Odessa  vicinity,  McWhorter  House 

(Rebuilding  St  Georges  Hundred  1850— 

1880  TR).  Rt.  412 
Odessa  vicinity.  Misty  Vale  (Rebuilding  St 

Georges  Hundred  1850—1880  TR).  Rt.  423 
Odessa  vicinity,  Mondamon  Farm 

(Rebuilding  St  Georges  Hundred  1850— 

1880TR).Rt.2 
Odessa  vicinity.  Old  Ford  Diary  (Rebuilding 

St  Georges  Hundred  1850—1880  TR),  US  13 
Odessa  vicinity.  Retirement  Farm 

(Rebuilding  St  Georges  Hundred  1850— 

1880  TR).  US  13 
Odessa  vicinity,  Riverdale  (Rebuilding  St 

Georges  Hundred  1850—1880  TR).  Off  Bay 

View  &  Silver  Run  Rds. 
Odessa  vicinity,  Vandegrift  ].,  House 

(Rebuilding  St  Georges  Hundred  1850— 

1880  TR).  Rt.  44 
Odessa  vicinity.  Williams.  J.K..  House 

(Rebuilding  St  Georges  Hundred  1850 — 

1880  TR),  DE  4 
Odessa,  Vail,  A.M.,  House  (Rebuilding  St 

Georges  Hundred  1850-1880  TR).  Rt.  299 
Port  Penn  vicinity,  Cleaver  House 

(Rebuilding  St  Georges  Hundred  1850-1880 

TR).  Off  Biddle's  Comer  Rd. 

Sussex  County 

Georgetown,  Faucett  Peter  S.,  House.  W. 

Laurel  St. 
Georgetown,  Georgetown  Coal  Gasification 

Plant  N.  Railroad  Ave. 
Georgetown,  Sipple.  Thomas,  House,  N. 

Bedford  &  New  Sts. 
Millsboro,  Perry-Shockley  House,  219 

Washington  St. 

GEORGIA 
Banks  County 

Homer,  Homer  Historic  District  Along  Main 
St.  &  Silver  Shoals  Rd. 

Bartow  County 

Cartersville.  Jones,  Sam,  Memorial  United 
Methodist  Church,  100  W.  Church  St. 

Dawson  County 

Dawsonville,  Old  Dawson  County /ail 
(County  /ails  of  the  Georgia  Mountains 
Area  TR),  HW  53 

Floyd  County 

Rome,  Thankful  Baptist  Church.  935 
Spiderwebb  Dr. 

Franklin  County 

Royston,  Royston  Commercial  Historic 
District  Along  Church  and  Railroad  Sts. 
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Fulton  County 

East  Point.  East  Point  Industrial  District. 
Roughly  bounded  by  Martin  &  Taylor  Sts.. 
Norman  Berry  Dr.  &  RR  tracks 

Grasne  CkMmty 

Union  Point  vicinity,  Printup,  Peter  W., 
Plantation.  CA  44 

Hall  County 

Clerraont,  Clermont  Residential  Historic 
District.  Main.  Harris,  Martin,  and  Railroad 
Sts. 

Gainesville.  Green  Street-Brenau  Historic 
District.  Roughly  on  Green.  Candler.  Park. 
Brenau,  Boulevard  &  Prior  Sts..  Green  St. 
Circle,  City  Park  &  Brenau  College  Campus 
Gainesville.  Old  Hall  County /ail  (County 
Jails  of  the  Georgia  Mountains  Area  TR), 
Bradford  St. 

Hart  County 

Bowersville.  Bowersville  Historic  District. 

East  h  West  Main  Sts. 
Hartwell.  Hart  County  Jail  (County  Jails  of 

the  Georgia  Mountains  Area  TR),  Johnson 

St. 

Henry  County 

McDonough.  Globe  Hotel.  20  jonesboro  St. 

Lumpkin  County 

Dahlonega.  Old  Lumpkin  County  Jail  (County 
Jails  of  the  Georgia  Mountains  Area  TR), 
Clarksville  St. 

Richmond  County 

Augusta.  Laney-  Walker  North  Historic 
District.  Bounded  by  D'Antignac.  7th. 
Twiggs,  Phillips  &  Harrison  Sts..  Walton 
Way  &  Laney- Walker  Blvd. 

Sumter  County 

Sumter.  Webb  Family  Farms.  US  19 
Towns  County 

Hiawassee.  Old  Towns  County  Jail  (County 
Jails  of  the  Georgia  Mountains  Area  TR), 
Courthouse  Square 

Union  County 

Blairsville.  Old  Union  County  Jail  (County 
Jails  of  the  Georgia  Mountains  Area  TR). 
Blue  Ridge  Rd. 

White  County 

Cleveland,  Old  White  County  Jail  (County 
Jails  of  the  Georgia  Mountains  Area  TR), 
Main  St. 

KANSAS 

Brown  County 

Hiawatha.  Hiawatha  Memorial  Auditorium, 
611  Utah  St. 

Kingman  County 

Kingman,  Kingman  County  Courthouse.  120 
Spruce  St. 

Sedgwick  County 

Wichita.  Fairmount  Cottage.  1717  Fairmount 
Ave. 

Sherman  County 

Goodland,  Goodland  City  Library.  120  W. 
12th  St. 


Wyandotte  County 

Kansas  City.  Fire  Station  No.  9,  2  S.  14th  St. 
Kansas  City.  Scottish  Rite  Temple.  803  N.  7th 

St. 
Kansas  City.  Soldiers  and  Sailors  Memorial 

Building.  600  N.  7th  St. 

MARYLAND 

Anne  Arundel  County 

Davidsonville  vicinity,  OLIVER'S  GIFT  (log 
canoe)  (Chesapeake  Bay  Sailing  Log  Canoe 
Fleet  TR).  3473  Ranger  Rd. 

Baltimore  (Independent  City) 

Bachrach.  David,  House.  2406-2406  Linden 
Ave. 

Dorchester  County 

Cambridge.  PATRICIA  (log  canoe) 
(Chesapeake  Bay  Saihng  Log  Canoe  Fleet 
TR),  903  Roslyn  Ave. 

Kent  County 

Chestertowm  vicinity,  ISLAND  IMAGE  (log 
canoe)  (Chesapeake  Bay  Sailing  Log  Canoe 
Fleet  TR).  Walnut  Point  Rd. 

Chestertown  vicinity.  SILVER  HILL  (log 
canoe)  (Chesapeake  Bay  Sailing  Log  Canoe 
Fleet  TR),  Quaker  Neck  Landing 

Chestertown.  BERNICEJ.  (Skipjack),  Town 
Dock 

Montgomery  County 

Rockville.  Montgomery  County  Courthouse 
Historic  District.  Courthouse  Sq.  and  S. 
Washington  St. 

Queen  Anne's  County 

Kingstown  vicinity,  MYSTERY  (log  canoe) 
(Chesapeake  Bay  Sailing  Log  Canoe  Fleet 
TR).  Round  Top  Rd. 

Talbot  County 

Oxford  vicinity,  BILLIE  P.  HALL  (log  canoe) 

(Chesapeake  Bay  Sailing  Log  Canoe  Fleet 

TR).  Evergreen  Rd. 
Oxford  vicinity,  S.  C.  DOBSON  (log  canoe) 

(Chesapeake  Bay  Sailing  Log  Canoe  Fleet 

TR),  Peach  Blossom  Rd. 
Sherwood,  SANDY  (log  canoe)  (Chesapeake 

Bay  Sailing  Log  Canoe  Fleet  TR). 

Sherwood  Rd. 
St.  Michaels  vicinity.  ISLAND  BIRD  (log 

canoe)  (Chesapeake  Bay  Sailing  Log  Canoe 

Fleet  TR).  Miles  River  Yacht  Club 
St.  Michaels  vicinity.  ISLAND  BLOSSOM 

(log  canoe)  (Chesapeake  Bay  Sailing  Log 

Canoe  Fleet  TR).  Miles  River  Yacht  Club 
St.  Michaels  vicinity.  JA  Y  DEE  (log  canoe) 

(Chesapeake  Bay  Sailing  Log  Canoe  Fleet 

TR).  Miles  River  Yacht  Club 
St.  Michaels  vicinity,  NODDY  (log  canoe) 

(Chesapeake  Bay  Sailing  Log  Canoe  Fleet 

TR).  Deepwater  Point  Rd. 
St.  Michaels.  EDMEE  S.  (log  canoe) 

(Chesapeake  Bay  Sailing  Log  Canoe  Fleet 

TR).  Mill  St. 
St.  Michaels,  ISLAND  LARK  (log  canoe) 

(Chesapeake  Bay  Sailing  Log  Canoe  Fleet 

TR),  Carpenter  St. 
St.  Michaels.  MAGIC  (log  canoe) 
.    (Chesapeake  Bay  Sailing  Log  Canoe  Fleet 

TR).  St.  Michaels  Marina 
SL  Michaels,  PERSISTENCE  (log  canoe) 

(Chesapeake  Bay  Sailing  Log  Canoe  Fleet 

TR),  St.  Michaels  Marina 


St.  Michaels,  ROVER  (log  canoe) 

(Chesapeake  Bay  Sailing  Log  Canoe  PtMt 

TR).  St.  Michaels  Marina 
Witman  vicinity.  FLYING  CLOUD  (log  canoe) 

(Chesapeake  Bay  Sailing  Log  Canoe  Fleet 

TR).  Magee  Rd. 

MASSACHUSETTS 
Berkshire  County 

Adams,  Summer  Street  Historic  District 
Crandall,  Center,  Eas,  Liberty,  Orchard  and 
Summer  Sts. 

Bristol  County 

Dartmouth,  Padanaram  Village  Historic 
District.  Elm.  Water.  Middle.  High, 
Pleasant,  Prospect  Hill  School.  Fremont. 
and  Bridge  Sts. 

Dartmouth.  Ruasells  Mills  Village  Historic 
District,  Russells  Mills.  Rock  O'  Dundee, 
Slades  Comer,  Horseneck  and  Fisher  Rtk. 

Fall  River.  Bernard's  Folly  (Fall  River  MRAJ. 
535-537.  547-549,  553-555  N.  Main  St. 

Essex  County 

Peabody,  Sutton  Block,  76-76  Main  St 
Middlesex  County 

Chelmsford.  Hutchins,  Oliver.  House,  79  Efan 

St. 
Maiden,  Converse  Memorial  Building,  36 

Salem  St. 

Suffolk  County 

Boston.  138-142  Portland  Street,  13a-142 
Portland  St 

MINNESOTA 

Grant  County 

Elbow  Lake.  Grpnt  County  Courthouee, 
Second  St.  and  Central  Ave. 

Itasca  County 

Calumet  vicinity.  Hill  Annex  Mine,  Off  US 
169 

Morrison  County 

Little  Falls.  Churchill.  O.  A..  Store.  55  Bay  St. 
Little  Falls.  Northern  Pacific  Railway  Depot 

200  1st  St.  Northwest 
Little  Falls.  Pine  Tree  Lumber  Company 

Office  Building.  735  Ist  St.  Northeast 
Little  Falls.  Weyerhaeuser,  Charles  A.,  and 

Musser.  Richard  Drew.  Houses.  Highland 

Ave. 
Pierz,  St.  Joseph's  Church.  Main  St 
Randall  vicinity,  Clough  Town  Hall,  CR 10 

Olmsted  County 

Rochester,  Pill  Hill  Residential  Historic 
District.  Roughly  7th,  8th.  9th,  &  10th  Avm. 
SW  between  3rd  &  8th  Sts.  SW 

Saint  Louis  County 

Xi\A\xih,DeWitt-Seitz  Building,  394  Lake  Ave. 
South 

Swift  County 

Benson  vicinity.  Uytendale,  Christian  F.. 
Farmstead.  Off  CR  25 

Todd  County 

Browerville.  Kahlert  Mercantile  Store,  Main 
St. 
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Browerville,  St  foseph  's  Catholic  Church, 

Rectory  and  School,  Main  St.  between  7th 

&  8th  Sts. 
Grey  Eagle.  Grey  Eagle  Village  Hall,  Spruce 

and  Woodman  St. 
Long  Prairie,  Bank  of  Long  Prairie,  262 

Central  Ave. 
Long  Prairie.  Hotel  Reichert,  20  Third  St. 

North 
Long  Prairie,  Todd  County  Courthouse, 

Sheriffs  House  and/ail,  215 1st  Ave.  South 

MISSISSIPPI 

Jackson  County 

Applestreet  Site  (22la530) 

NEVADA 

Caraoo  Qty  (Independent  Qty) 

Leport-Toupin  House.  503  E.  Telegraph  St. 

Waahoe  County 

Reno,  McKinley  Park  School,  Riverside  Dr. 

and  Keystone  Ave. 
Washoe  Valley,  Cliff.  Walter,  Ranch  District, 

7635  Old  HW  395 

NEW  JERSEY 
Bergen  County 

Manwah,  Dutch  Reformed  Church  at 
Romopock,  Island  Rd.  at  W.  Ramapo  Ave. 

Hudson  County 

Jersey  City,  Pohlmann's Hall.  154  Ogden  Ave. 
Middlesex  County 

Metuchen,  Ayers-Allen  House,  18  Durham 
Ave. 

Monmouth  County 

West  Long  Branch,  MacGregor-Talltnan 
House,  407  Monmouth  Rd. 

Morris  County 

Ledgewood,  Gary  Station,  239  Emmans  Rd. 
Ocean  County 

Island  Heights.  MARY  ANN  (catboat) 

(Bamegat  Bay  Class  A  racing  catboats 

1922-1925  TR). 
Ocean  Gate.  SPY  (catboat)  (Bamegat  Bay 

Class  A  racing  catboats  1922-1925  TR), 
West  Mantoloking,  LOTUS  (catboat) 

(Bamegat  Bay  Class  A  racing  catboats 

1922-1925  TR), 

Somerset  County 

Blawenburg,  Reformed  Dutch  Church  of 
Blawenburg,  424  CR  518 

NEW  YORK 

Genesee  County 

Village  of  Bergen,  Lake  Street  Historic 
District,  10  &  12  S.  Lake  St  ft  11-27  N.  Lake 
St 

Monroe  County 

Adams  Basin,  Adams-Ryan  House,  425 
Washington  St 

New  Yock  County 

New  York,  Saint  Mark's  Historic  District 
(Boundary  Increase).  E.  9th,  10th  ft  N.  Sts. 
ft  S.  side  of  Stuyvesant  Sts. 


Westchester  County 

Somers,  Crane,  Gerard,  House.  Old  Croton 
Falls  Rd. 

PENNSYLVANIA 

Allegheny 

Aspinwall,  Sauer  Buildings  Historic  District, 

607-717  Center  Ave. 
Pittsburgh,  Fourth  Avenue  Historic  District, 

Fourth  Ave.  and  Wood  St. 
Pittsburgh,  Osterling.  Fredrick  f..  Office  and 

Studio.  228  Isabella  St 

Beaver  County 

Beaver  Falls.  Carnegie  Falls-Beaver  Falls. 
1301  7th  Ave. 

Berks  County 

Kutztown.  Deisher.  H  K..  Knitting  Mill,  56 
Noble  St 

Chester  County 

E.  Bradford  Twp..  Hance  House  and  Barn 

(West  Branch  Brandywine  Creek  MRA), 

Rt842 
Londonderry  Twp.,  Perron,  John.  House 

(West  Branch  Brandywine  Creek  MRA), 

St.  Malachi  Rd. 
Londonderry  Twp.,  Ross,  Moses,  House 

(West  Branch  Brandywine  Creek  MRA), 

Doe  Run  Valley 
Londonderry  Twp.,  St  Malachi  Church  (West 

Branch  Brandywine  Creek  MRA),  St 

Malachi  Rd. 
Newlin  ft  E.  Marlborough  Twps.,  Green 

Valley  Historic  District  (West  Branch 

Brandywine  Creek  MRA).  Green  Valley 

Rd. 
Newlin  Twp.,  Embreevillp  Historic  District 

(West  Branch  Brandywine  Creek  MRA), 

Rtl62 
Newlin  Twp.,  Hayes  Homestead  (West 

Branch  Brandywine  Creek  MRA),  Rt.  162 

and  Harvey's  Bridge  Rd. 
Newlin  Twp.,  Hayes  Mill  House  (West 

Branch  Brandywine  Creek  MRA),  Star 

Gazer  Rd. 
Newlin  Twp.,  Hayes.  Jacob.  House  (West 

Branch  Brandywine  Creek  MRA),  Rt.  162 
Newlin  Twp.,  House  at  Upper  Laurel  Iron 

Works  (West  Branch  Brandywine  Creek 

MRA).  McCorkel's  Rock  Rd. 
Newlin  Twp.,  Indian  Deep  Farm  (West 

Branch  Brandywine  Creek  MRA).  Glenhall 

and  Groundhog  College  Rds. 
Newlin  Twp..  Mountain  Meadow  Farm  (West 

Branch  Brandywine  Creek  MRA),  Harvey's 

Bridge  Rd. 
Newlin  Twp..  Spruce  Grove  School  House 

(West  Branch  Brandywine  Creek  MRA), 

Brandywine  Creek  Rd. 
Newlin  Twp.,  Worker's  House  at  Lower 

Laurel  Iron  Works  (West  Branch 

Brandywine  Creek  MRA).  Creek  Rd. 
Newlin  Twp.,  Young.  Joseph,  House  (West 

Branch  Brandywine  Creek  MRA),  Creek 

Rd. 
Newlin.  Pocopson  ft  W.  Bradford  Twps., 

Northbrook  Historic  District  (West  Branch 

Brandywine  Creek  MRA),  Northbrook. 

Indian  Hannah  ft  Bragg  Hill  Rds. 
Pocopson  ft  West  Bradford  Twps. 

Trimbleville  Historic  District  (West 

Branch  Brandywine  Creek  MRA), 

Northbrook.  Broad  Run.  and  Camp  Linden 

Rds. 


Pocopson  Twp..  Wilkinson  House  (West 

Branch  Brandywine  Creek  MRA),  Rt.  842 
W.  Bradford  Twp.,  Baily  Farm  (West  Branch 

Brandywine  Creek  MRA).  Strasbi'rg  and 

Broad  Rds. 
W.  Bradford  Twp.,  Como  Farm  (West  Branch 

Brandywine  Creek  MRA).  Broad  Run  Rd. 
W.  Marlborough  Twp.,  Doe  Run  Village 

Historic  District  (West  Branch  Brandywine 

Creek  MRA),  Highland  Dairy  DuPont  ft 

Chapel  Rds.  and  Rts.  82  ft  841 
W.  Marlborough  Twp.,  Hoopes,  Cyrus.  House 

&  Bam  (West  Branch  Brandywine  Creek 

MRA).  Springdell  Rd. 
W.  Marlborough  Twp.,  House  at  Springdell 

(West  Branch  Brandywine  Creek  MRA). 

Rt841 

Clinton  County 

Woolrich  vicinity,  Rich-McCormick  Woolen 
Factory.  Little  Plum  Run  Rd. 

Columbia  County 

Berwick,  Jackson  Mansion  and  Carriage 
House.  344  Market  St. 

Delaware  County 

Media  vicinity,  Old  Rose  Tree  Tavern 
(Proposed  Move),  Rose  Tree  and 
Providence  Rds. 

Lehigh  County 

Allentown,  Gauff-Roth  House,  427—443 
Auburn  St. 

Luzerne  County 

Wilkes-Barre.  River  Street  Historic  District, 
Franklin.  River,  W.  River,  W.  Jackson,  W. 
Union,  W. 

Market,  W.  Northampton,  W.  South  and  W. 
Ross  Sts.  ft  Bamum  PI. 

Montomery  County 

Pottstown.  Old  Pottstown  Historic  District, 
Roughly  bounded  by  South,  Race.  Bailey. 
Adams.  Lincoln.  Beech,  and  Manatawny 
Sts. 

Philadelphia  County 

Philadelphia,  Regent-Rennoc  Court,  5100  blk. 

Regent  St  ft  1311—1327  S.  52nd  St. 
Philadelphia,  Ruan,  John,  House,  4278 — 4280 

Griscom  St. 
Philadelphia,  St.  Peter's  Episcopal  Church  of 

Germantown,  6000  Wayne  Ave. 
Philadelphia,  Suburban  Station  Building.  1617 

John  F.  Kennedy  Blvd. 

Washington  County 

Taylorstown,  Taylorstown  Historic  District, 
Main  St 

RHODE  ISLAND 

Washington  County 

South  Kingstown,  Shadow  Farm.  Kingstown 

Rd. 
Westerly,  Watch  Hill  Historic  District, 

Roughly  bounded  by  Breen,  Watch  Hill,  & 

E.  Hill  Rds,  Block 
Island  Sound.  Little  Narragansett  Bay  ft 

Pawtucket  River 


TENNESSEE 
GUm  County 

Pulaski,  West  Pulaski  Historic  District, 
Roughly  bounded  by  S.  First.  S.  Third. 
Rose,  Madison  and  Jefferson  Sts. 

WISCONSIN 

Cippewa  County 

Cippewa  Falls,  Sheely  House.  236  W.  River 
St. 

Grant  County 

Lancaster,  Arthur,  L  /..  House,  210  N. 
Jefferson  St. 

Walworth  County 

Delavan.  Allyn,  A.  H..  House,  511  E. 
Walworth  Ave. 

[FR  Doc.  85-19879  Filed  8-19-85;  8:45  am] 
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Bureau  of  Reclamation 

Westlands  Water  District  Long-Term 
Drainage  Disposal  Project;  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

Pursuant  to  section  102(2){C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  §1506.2  of  the  Council  on 
Environmental  Quality  Regulations,  the 
Bureau  of  Reclamation.  Department  of 
the  Interior,  in  cooperation  with  the 
Westlands  Water  District  (WWD). 
intends  to  prepare  a  joint  Environmental 
Impact  Report  (EIR)/Environmental 
Impact  Statement  (EIS)  addressing  the 
impacts  of  various  alternatives  to 
provide  a  long-term  solution  to  dispose 
of  approximately  6,500-10,000  acre-feet 
of  subsurface  agricultural  drainage 
water  originating  within  the  WWD.  This 
action  is  necessary  because,  on  March 
15. 1985.  the  Secretary  of  the  Interior 
announced  his  decision  to  initiate  the 
process  of  closing  Kesterson  Reservoir. 
Merced  County,  as  a  disposal  facility  for 
agricultural  drainage.  Subsequently,  on 
April  3. 1985,  the  Department  of  the 
Interior  and  WWD  entered  into  an 
agreement  which  requires  the  cessation 
of  agricultural  drainage  water  discharge 
into  the  San  Luis  Drain  north  of  Bass 
Avenue  and  into  the  Kesterson 
Reservoir  by  June  30, 1986. 

The  Bureau's  proposed  action  is  to 
enter  into  an  agreement,  and  to  issue  an 
entitlement,  to  allow  WWD  to  use  the 
San  Luis  Drain  between  Bass  Avenue 
and  its  southern  terminus  in  Fresno 
County.  California.  WWD  proposes  to 
use  this  portion  of  the  drain  to  transport 
subsurface  agricultural  drainage  water 
to  a  site  in  the  northeastern  portion  of 
WWD  approximately  10  miles  south  of 
the  town  of  Mendota,  California.  WWD 


proposes  to  use  the  site  for  long-term 
storage  of  the  drainage  water  and  the 
evaporation/treatment  of  that  drainage 
water.  WWD  also  proposes  to  construct 
at  this  site  approximately  3.500  acres  of 
evaporation  ponds.  Blending,  reverse 
osmosis,  and  other  alternatives  for 
drainage  water  management  will  also  be 
evaluated  in  the  EIR/EIS. 

The  joint  EIR/EIS  will  address  the 
potential  impacts  of  the  Bureau  entering 
into  an  agreement  to  let  WWD  use  the 
San  Luis  Drain  south  of  Bass  Avenue, 
and  alternatives  to  this  agreement.  It 
will  also  address  impacts  of  WWD's 
long-term  alternatives  for  management 
and  disposal  of  subsurface  agricultural 
drainage  water. 

Other  environmental  review  and 
considtation  requirements  will  be  met 
concurrently  with  the  NEPA  process. 
These  include  applicable  requirements 
of  the  Clean  Water  Act.  the  Fish  and 
Wildlife  Coordination  Act.  the  National 
Historic  Preservation  Act,  the 
Endangered  Species  Act,  and  Executive 
Orders  11988  and  11990  regarding 
floodplains  and  wetlands. 

WWD  has  held  two  scoping  meetings 
on  the  WWD  long-term  project  to  gather 
public  and  agency  input  on  April  26, 
1985,  in  Sacramento,  California,  and 
May  2. 1985.  in  Fresno,  California. 
Participants  at  these  meetings  identified 
several  concerns,  including  the 
possibility  of  adverse  health  effects  on 
waterfowl,  and  groundwater  and  surface 
water  contamination.  The  Bureau  of 
Reclamation  is  inviting  further  public 
input  at  this  time  regarding  significant 
issues,  potential  environmental  effects, 
alternatives,  and  other  information 
related  to  the  proposed  Bureau  action. 
Those  persons  wishing  to  provide 
further  input  should  do  so  in  writing  by 
August  30, 1985,  to  the  Bureau  of 
Reclamation  at  the  address  provided 
below. 

Written  comments  should  be  directed 
to,  and  further  information  may  be 
obtained  from,  the  Of^ce  of 
Environmental  Quality,  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  CA  95825-1898.  The  Bureau 
contacts  for  this  joint  EIR/EIS  are 
Roderick  Hall  (916)  978-5130  and  Susan 
Hoffman  (916)  978-5063. 

Dated:  August  15, 1985. 

Clifford  I.  Banett, 

Acting  Commissioner. 

[FR  Doc.  85-19839  Filed  8-19-85:  8:45  am] 

MLUNQ  CODE  4S10-9-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Meeting;  Voluntary  Foreign  Aid 
Advisory  Committee 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA)  on 
Promoting  Longterm  Development  in 
Africa,  which  will  be  held  September 
18-20,  1985,  at  the  Hyatt  Regency  Hotel. 
1001  Broadway,  Oakland,  CA  94607. 
Telephone:  (415)  895-1234. 

Wednesday,  September  18,  1985: 2iOO- 
7:00  p.m. — Conference  Registration. 

Thursday:  September  19,  1985: 8«) 
a.m. — Registration.  8:45  a.m. — 
Welcoming  Remarks:  E.  Morgan 
Williams,  Chairman.  ACVFA.  9K)0-12«) 
noon  Session  I:  Strategic  Planning.  How 
can  AID  and  PVOs  better  coordinate 
their  strategic  planning  for  longterm 
development  in  Africa?  12.00  noon-l:30 
p.m.— Lunch.  l:3O-3K)0  p.m.— Sess/o/i  11: 
Development  and  Disaster 
Preparedness:  A  Strategy  for  the  Future. 
What  lessons  have  AID  and  PVOs 
learned  about  emergency  preparedness 
and  management  from  the  current  crisis, 
and  what  is  being  done  to  prepare 
Africa  for  the  next  drought  and  famine? 
3:30-5:00  p.m.— Session  III:  Development 
Education.  How  can  we  channel  the 
outpouring  of  support  for  humanitarian 
aid  to  Africa  into  support  for  longterm 
development? 

Friday,  September  20. 1985: 9:00 
a.m. — Advisory  Committee  Business 
Session:  Review  of  September  meeting; 
Discussion  of  December  5-6. 1985 
meeting:  Population  and  Development 
(Washington.  DC);  New  Business.  12.-00 
noon — Meeting  AdjoummenL 

The  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  request  to 
appear  before,  or  file  statements  with 
the  Advisory  Committee.  Written 
statements  should  be  flled  prior  to  the 
meeting  and  should  be  available  in 
twenty  five  (25)  copies.  AID 
representatives  will  be  at  the  meeting. 

Participants  are  reponsible  for  making 
hotel  reservations  and  payment  directly 
to  the  Hyatt  Regency  Hotel,  but  Pre- 
Registration  for  Meeting  Through 
Advisory  Committee  Headquarters  is 
Requested.  Pre-registration  and  hotel 
reservation  forms  are  available  at  the 
ACVFA.  Please  call  (703)  235-2708  or      . 
3336,  or  write  the  Advisory  Committee 
on  Voluntary  Foreign  Aid.  Room  227, 
SA-8,  Agency  for  International 
Development.  Washington,  D.C.  20523. 
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Dated:  August  7, 1965. 

Julia  Chang  Bloch, 

Assistant  Administrator.  Bureau  for  Food  for 
Peace  and  Voluntary  Assistance. 

|FR  Doc.  85-19808  FUed  S-19-85:  8:45  am) 

BILLING  COOC  61t»-01-M 


DEPARTMENT  OF  JUSTICE 

Proposed  Consent  Decree  In  Action 
To  Enforce  ttie  Clean  Air  Act; 
Ptii4adelpt>ia 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  38  FR  19029.  notice 
is  hereby  given  that  on  August  6, 1985,  a 
proposed  consent  decree  in  United 
States  V.  City  of  Philadelphia.  Civil 
Action  No.  S5-4566  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania. 

The  proposed  consent  decree  provides 
for  compliance  with  the  Clean  Air  Act 
The  decree  prohibits  any  City 
automobile  fleet  operator  or  repair 
service  operator  from  removing  or 
tampering  with  emission  control 
equipment.  The  City  is  required  to  pay  a 
$20,000  penalty,  to  undertake  a 
comprehensive  training,  inspection  and 
maintenance  program  and  to  bring  all 
tampered  vehicles  into  compliance  (the 
City  completed  this  requirement  in 
lanuary  1964). 

The  Department  of  Justice  will  recieve 
for  a  period  of  thirty  (30  days  from  the 
date  of  this  notice  written  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
v.  City  of  Philadelphia,  D.J.  No.  90-5-2- 
1-776.) 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  District  of 
Pennsylvania.  3310  U.S.  Courthouse,  601 
Market  Street.  Independence  Mall  West, 
Philadelphia.  Pennsylvania  19106:  and 
the  Environmental  Protection  Agency. 
841  Chestnut  Street.  Philadelphia. 
Pennsylvania  19107;  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
*  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 


Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
F.  Henry  Habicht  11, 

Assistant  Attorney  General  Land,  and 
Natural  Resources  Division. 

[FR  Doc.  85-19857  Filed  8-19-85:  8:45  amj 
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Lodging  of  Proposed  Consent  Decree 
Pursuant  to  the  Clean  Water  Act; 
Regan,  James  L,  et  al. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  a  notice  is  hereby 
given  that  on  July  26, 1985.  a  proposed 
Consent  Decree  in  United  States  v. 
fames  L.  Regan  and  John  E.  Regan.  Civil 
Action  No.  F84-0013  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Alaska. 

The  proposed  Consent  Decree 
requires  the  defendantp  to  comply  with 
section  301  of  the  Clean  Water  Act  and 
refrain  from  all  discharges  of  pollutants 
without  the  authorization  of  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  The  decree  imposes 
stipulated  penalties  of  $7,500.00  a  day  on 
the  defendants  for  any  failures  on  their 
part  to  either  obtain  appropriate  NPDES 
permits  or  to  remain  in  compliance  with 
the  provisions  of  those  permits  due  to 
failure  to  install,  operate,  or  maintain 
pollution  control  facilities.  The  decree 
also  provides  for  the  payment  of  a  civil 
penalty  by  the  defendants  in  the  amount 
of  $5,000.00.  $2,000.00  of  which  to  be 
paid  within  thirty  days  of  the  entry  of 
the  decree  and  the  balance  of  $3,000.00 
to  be  paid  prior  to  August  25, 1985.  With 
the  exception  of  penalty  obligations,  the 
decree  terminates  two  years  after  its 
entry  date. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubhcation  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washngton.  D.C. 
20530,  and  should  refer  to  United  States 
v.  fames  L.  Regan  and  John  Regan,  D.J. 
No.  90-5-1-6-354. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Federal  Building  &  U.S. 
Courthouse,  701  C  Street,  Room  C-252, 
Mail  Box  9,  Anchorage,  Alaska  99513; 
The  Environmental  Protection  Agency, 
Region  X,  1200  Sixth  Avenue,  Seattle, 
Washington  98101;  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 


obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  the  case  and 
decree  and  enclose  a  check  in  the 
amount  of  $2.40  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  II, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  85-19858  Filed  8-l»-«5:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  t>y  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  a^ect  the  public. 

list  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  hst  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  Hlled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organization  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer.  Paul  E.  Larson,  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson,  Office  of 
Information  Management.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Room  N 1301, 
Washington.  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer.  Nancy  Wentzler.  Telephone 
202-395-6880.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  3208, 
NEOB,  Washington.  D.C.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Collection  of  Information  in  Cuirent 
Rules 

Occupational  Safety  and  Health 

Administration 
Service  Station  Inventory  Records  for 

Flammable  Liquids  Tanks 
OSHA203 
Recordkeeping 
State  or  local  governments;  businesses 

or  other  for  profit;  federal  agencies  or 

employees:  small  businesses  or 

organizations 
11,133  respondents;  2.371.329  hours;  0 

forms 

Requires  the  maintenance  and 

reconcilliation  of  inventory  records  for 

Class  I  liquid  storage  tanks  to  detect 

under  ground  leaks  to  avoid  fires  and 

explosions. 

Occupational  Safety  and  Health 
Administration 

Records  of  Inspection  of  Critical 
Components  on  Cranes 

OSHA  206.210 

Recordkeeping 

Businesses  or  other  for  profit;  small 
businesses  or  organizations 

660,000  responses;  330,000  hours;  0  forms 

OSHA  requires  a  record  of  periodic 
thorough  inspection  of  overhead  and 
gantry  cranes  and  mobile  cranes.  The 
inspections  are  to  determine  the 
condition  of  hooks,  hoist  chains  and 
brakes  to  prevent  injury  to  employees 
due  to  component  failure  during  use. 

Occupational  Safety  and  Health 
Administration 

Records  of  Inspection  of  Idle  Ropes  on 
Cranes  and  Derricks 

OSHA  208.  212A.  214 

Recordkeeping 

Businesses  or  other  for  profit:  small 
businsses  or  organizations 

6,800  responses;  3,400  hours:  0  forms 
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OSHA  requires  a  record  of  periodic 
thorough  inspection  of  idle  ropes  on 
overhead  and  gantry  cranes,  mobile 
cranes,  and  derricks.  The  inspections 
are  to  determine  the  condition  of  the 
wire  ropes  to  prevent  injury  to 
employees  due  to  rope  failure  during 
use. 

Record  of  Inspection  and  Maintenance 
of  Presses 

OSHA  215.  216,  217,  218 

Recordkeeping 

State  or  local  governments;  businesses 
or  other  for  profit;  small  businesses  or 
organizations 

1.517,240  hours.  0  forms 

In  order  to  ensure  workplace  safety  it  is 
the  responsibility  of  the  employer  to 
establish  and  follow  a  program  of 
regular  inspections  of  power  presses 
and  forging  machines.  The  parts, 
equipment  and  safeguards  must  be  in 
a  safe  operating  condition.  The 
employer  shall  maintain  records  of 
these  inspections  and  the 
maintenance  work  performed. 

Signed  at  Washington,  DC.  this  15th  day  of 
August.  1985. 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 

[FR  Doc.  85-19890  Filed  8-19-85;  8:45  ami' 

BIUJNO  CODE  4810-26-M 

Bureau  of  Labor  Statistics 

Business  Research  Advisory  Councif; 
Committee  on  Occupational  Safety 
and  HealttY  Statistics;  Meeting  and 
Agenda 

The  fall  meeting  of  the  Occupational 
Safety  and  Health  Statistics  Committee 
of  the  Business  Research  Advisory 
Council  will  be  held  at  1  p.m., 
September  26. 1985.  in  Room  N-3437  A 
and  B  of  the  Frances  Perkins 
Department  of  Labor  Building,  200 
Constitution  Avenue.  NW.,  Washirwton, 
D.C. 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical^matters  associated  wilJi  the 
Bureau's  proVams.  Membership 
consistB^of^chnical  officers  ft-om 
American  business  and  industry. 

The  agenda  for  the  meeting  is  as 
follows: 

1.  Recordkeeping  Guidelines 

2.  Other  Business 

This  meeting  is  open  to  the  public.  It  is 
suggested  that  persons  planning  to 
attend  as  observers  contact  Janice  D. 
Murphey.  Liaison,  BRAC,  on  Area  Code 
(202)  523-1347. 


Signed  at  Washington.  D.C.  this  9th  day  of 
August  1985. 

Janet  L  Norwood, 

Commissioner  of  Labor  Statistics. 

|FR  Doc.  85-19888  Filed  8-l»-85:  8:45  am) 

BILUNO  COOC  4S10-2«-ll 


Employment  and  Training 
Administration 

Determinations  Regarding  Eligibiity 
To  Apply  for  Woriter  Adiustment 
Assistance;  Northern  Heel  Corp.et  aL 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  fm-  adjustment 
assistance  issued  during  the  period 
August  5, 1985-August  9, 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  tctaliy 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  %vith 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-15,947; Northern  Heel  Corp. 

Lewiston,  ME  *• 

TA-W-15,836:  Dorchester  Refining  Co.. 

Mount  Pleasant.  TX 
TA-W-15.931;  D  a  F Shirt  Co.. 

Salisbury,  MO 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-15,831;  LTV  Steel  Co..  Cleveland 
East,  Cleveland.  OH 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
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TA-W-15.812:  Amerada  Hess  Corp.. 

Purvis  Refinery  Accounting  DepL, 

Purvis.  MS 
Separations  from  the  subject  firm 
were  due  to  the  transfer  of  functions  to 
another  domestic  facility. 
TA-W-15.937:  United  Merchants  and 

Manufacturers,  Inc.,  Bath  Mill  Div.. 

Bath.  SC 
An  integrated  operation,  none  of  the 
company's  owned  production  facilities 
are  certified  for  Trade  Adjustment 
Assistance.  Customer  survey  of  plant's 
parent  division  found  no  imports  of  the 
relevant  product  line. 

Affinnative  Detenninatioiu 

TA-W-15.854;  Rob  Roy.  Inc.. 
Cambridge,  MD 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  15, 1984. 
TA-W-15.820;  Texaco,  Inc., 
Lawrenceville,  IL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  11. 1984. 
TA-W-15.821:  Tultex,  Inc.,  Marion,  NC 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  15. 1984  and  before 
December  30, 1984. 
TA-W-15,835;  American  Accessories, 
Inc..  Rutledge,  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  6, 1984. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  August  5. 1985- 
August  9. 1985.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor.  601  D  Street  NW.. 
Washington,  D.C.,  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  August  13. 1985. 
Glenn  M.Zech. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  85-19889  Filed  8-19-65:  8:45  am] 

BIUJNG  COOE  4510-30-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Senior  Executive  Service  (SES) 
Perfonnance  Review  Board;  Members 

AGENCY:  National  Archives  and  Records 

Administration. 

ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Performance 


Review  Board  for  the  National  Archives 
and  Records  Administration. 

FOR  FURTHER  INFORMATION  CONTACT 

Claudine  ].  Weiher,  Assistant  Archivist 
for  Management  and  Administration, 
National  Archives  and  Records 
Administration  (NA).  8th  and 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20408. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  shall  review  and 
evaluate  the  initial  performance  ratings 
for  Senior  Executive  Service  members, 
and  make  recommendations  to  the 
appointing  authority  on  senior  executive 
performance. 

The  Members  of  the  Performance 
Review  Board  for  the  National  Archives 
and  Records  Administration  are:  James 
W.  Moore,  Assistant  Archivist  for 
Records  Administration;  David  F. 
Peterson,  Assistant  Archivist  for  Federal 
Records  Centers;  John  E.  Byrne, 
Director,  Office  of  the  Federal  Register. 

Dated:  August  13. 1985. 
Frank  G.  Buike, 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  85-19806  Filed  8-19-85;  8:45  am] 

BILUNO  COOe  7S1S-01-M 


NATIONAL  COMMISSION  ON 
AGRICULTURAL  TRADE  AND  EXPORT 
POLICY 

Notice  of  Meeting 

August  15. 1985. 

The  National  Commission  on 
Agricultural  Trade  and  Export  Policy 
will  hold  its  next  meeting  at  9  a.m.  on 
September  13, 1985,  at  the  Holiday  Inn- 
Fresno  Airport,  Fresno,  California. 

The  meeting  is  open  to  the  public. 
Individuals  or  organizations  interested 
in  appearing  before  the  Commission  to 
discuss  "Export  Expansion  of  High 
Value  Agricultural  Products"  should 
contact  the  Commission  staff  at  (202) 
488-1961. 
Kenneth  L.  Bader, 
Chairman. 
(FR  Doc.  85-19816  Filed  8-19-85:  8:45  am] 

WLUNO  CODE  3410-OS-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetings 

agency:  National  Endowment  for  the 
Humanities. 


ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463.  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20506: 
Date:  September  5-6, 1985 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  in  the  field  of  History 
submitted  to  the  Project  Research 
category,  Basic  Research  Program, 
Division  of  Research  Programs,  for 
projects  beginning  after  January  1, 
1986. 
Date:  September  12-13. 1985 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  in  the  fields  of  Social 
Sciences  submitted  to  the  Project 
Reserach  category,  Basic  Research 
Program,  Division  of  Research 
Programs,  for  projects  begiiming  after 
January  1. 1966. 

Date:  September  13, 1985 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  submitted  to  the  Office  of 
{Reservation  for  projects  beginning 
after  January  1986. 
Date:  September  19-20, 1985 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  submitted  to  the 
Humanities.  Science  and  Technology 
category.  Basic  Research  Program, 
Division  of  Research  Programs,  for 
projects  beginning  after  January  1, 
1986. 
Date:  September  26-27. 1985 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
literature  and  fine  arts  applications 
submitted  to  the  Project  Research 
category.  Basic  Research  Program, 
Division  of  Research  Programs,  for 
projects  beginning  after  January  1, 
1986. 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
information  that  is  likely  to  disclose:  (1) 


Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential;  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasioin  of 
personal  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15. 1978. 1  have  determined  that 
these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4).  (6) 
and  (9)(B)  of  section  552b  of  Title  5. 
United  States  Code. 

Further  information  about  these 
meetings  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities.  Washington,  D.C.  2050&,  or 
call  (202)  786-0322. 
Stephen  J.  McCleary, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  85-19882  Filed  8-l»-«5;  8:43  amj 
BILUNO  cooc  Tsae-oi-M 


Meeting;  Music  Advisory  Psnei 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Multi-Music  Presenters 
Section)  of  the  National  Council  on  the 
Arts  will  be  held  on  September  4-5,  from 
9:00  a.m.-6:00  p.m.  and  on  September  6, 
from  9:00  a.m.-5:00  p.m.  in  room  714  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  6,  from  2:00- 
4:00  p.m«to  discuss  guidelines  and 
policy  review. 

The  remaining  sessions  of  this 
meeting  on  September  4  and  5,  from  9:00 
a.m.-6:00  p.m.  and  on  September  6.' from 
9:00  a.m.-l:00  p.m.  and  from  4:00-5:00 
p.m.  are  for  the  purpose  of  panel  review, 
discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applications.  In  accordance  with 
the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5.  United  SUtes 
Code. 
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Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20508.  or  call  (202)  682-5433. 

Dated:  August  14. 1985. 
John  H.  Clark. 

Director,  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  85-19841  Filed  8-19-M;  8:45  am) 

BILUNO  cooc  7937-01-M 


NUCLEAR  REGULATORY 
COMMiSSION 

Abnormal  Occurrences  for  First 
Quarter  CY  1985;  Dissemination  of 
information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974.  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e.,  unscheduled  incidents  or  events 
which  the  Commission  determines  are 
significant  from  the  standpoint  of  pubHc 
health  and  safety).  The  following 
incidents  were  determined  to  be 
abnormal  occurrences  using  the  criteria 
published  in  the  Federal  Register  on 
February  24, 1977  (42  FR  10950).  These 
abnormal  occurrences  are  described 
below,  together  with  the  remedial 
actions  taken.  These  events  are  also 
being  included  in  NtJREG-OOgO,  Vol.  8, 
No.''l  ("Report  to  Congress  on  Abnormal 
Occurrences:  January-March,  1985"). 
Tliis  report  will  be  available  in  the 
NRCs  Public  Document  Room  1717  H 
Street  NW..  Washington.  D.C.  about 
three  weeks  after  the  publication  date  of 
this  Federal  Register  Notice. 

Nuclear  Power  Plants 

Premature  Criticality  During  Startup 

Example  I.D.  1  of  the  abnormal 
occurrence  criteria  notes  that  an 
accidented  criticality-  can  be  considered 
an  abnormal  occurrence.  (For  a  reactor, 
an  "accidental  criticality"  can  be 
defined  as  a  criticality  which  is 
achieved  when  the  approach  to 
criticality  is  not  being  properly 
controlled  by  the  plant  operators.) 

Date  and  Place. — On  February  28, 
1985.  during  a  plant  startup  at  about  1:30 
p.m.,  the  Virgil  C.  Summer  Nuclear 
Station  Unit  1  experienced  an 
unanticipated  transient  which  resulted 
in  a  high  flux  positive  rate  trip 
(automatic  shutdown).  The  plant,  which 
is  operated  by  South  Carolina  Electric 
and  Gas  Company  (the  licensee),  utilizes 
a  Westinghouse-designed  pressurized 
water  reactor.  The  plant  is  located  in 
Fairfield  County.  South  Carolina. 


Nature  and  Probable  Consequences. — 
During  a  nuclear  power  plant  startup, 
control  rods  are  withdrawn  in  a 
predetermined  sequence  to  achieve 
criticality.  bi  order  to  avoid  rapid 
increases  in  power,  three  barriers  of 
defense  are  used,  i.e.,  personnel 
performance,  procedural  control,  and 
reactor  instrumentation  to  automatically 
scram  (trip)  the  reactor.  For  the 
February  28, 1985,  event  the  first  two 
barriers  failed.  Consequently,  attaining 
criticality  was  not  recognized  and  rod 
withdrawal  was  continued  unbl  the 
startup  rate  approached,  by  later 
estimates,  16  to  17  decades  per  minute 
(dpm). 

At  about  six  percent  power,  a  reactor 
trip  occurred  on  the  high  flux  positive 
rate  trip.  The  plant  responded  as 
designed  to  the  reactor  protection 
system  actuation.  The  positive  rate  trip 
is  derived  from  an  increase  of  five 
percent  of  rated  thermal  power  (RTF) 
within  a  two-second  period.  The  limiting 
safety  system  setting  is  6.3  percent  of 
rated  thermal  power  increase  in  two 
seconds.  To  obtain  a  positive  rate  trip 
during  startup  requires  a  reactivity 
insertion  rate  much  greater  than  usually 
encountered.  Since  this  was  an 
uncommon  occurrence.  NRC  Region  II 
management  directed  that  a  special 
inspection  be  conducted  of  the 
circumstances  associated  with  the 
event. 

Both  the  hcensee's  and  the  NRCs 
investigations  concluded  that  the  event 
was  caused  by  both  personnel  error  and 
procedure  deficiencies  as  discussed 
below  In  the  sequence  leading  up  to  the 
positive  rate  trip. 

Prior  to  a  startup,  a  critical  ccmtrol  rod 
bank  position  is  estimated.  This  is  done 
by  first  calculating  reference  critical 
data  (RCD)  to  determine  samarium  and 
xenon  reactivity  effects.  This  data  is 
then  used  to  calculate  esti^iated  critical 
conditions  (ECC).  Poison  concentr ationt 
and  reactivities  are  corrected  for 
buildup  and  decay  fi-om  shutdown  to  the 
estimated  time  of  criticality.  Changes  in 
control  rod  positions,  boron 
concentration,  and  temperature  are  also 
taken  into  consideration.  The 
calculation  is  considered  acceptable  by 
the  licensee  il  the  actual  critical  rod 
position  is  within  50  steps  of  predicted, 
otherwise  an  investigation  of  the  cause 
of  the  error  is  required. 

The  reactor  startup  on  February  28, 
1985,  at  about  1:30  p.m.  was  preceded  by 
a  startup  that  same  day  at  6:30  a.m.  The 
reactor  was  critical  for  approximately 
three  hours  prior  to  shutdown.  The  RCD 
was  based  on  data  taken  for  the  brief 
period  of  criticality  rather  than  data  for 
equilibrium  conditions  from  the  previous 
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power  history.  Therefore,  when  the  ECC 
was  calculated  for  the  reactor  startup  at 
1:30  p.m..  the  incorrect  values  of 
reactivity  worth  of  poisons  in  the  core 
were  used.  Additionally,  the  value  used 
for  control  rod  worth  in  the  ECC 
calculation  was  based  on  middle  of  life 
(MOL)  rod  worth  curves  instead  of 
beginning  of  life  (BOL)  rod  worth  ciirves. 
The  station  curve  book  provides  rod 
worth  curves  for  three  times  during  core 
life:  beginning,  middle,  and  end  of  life. 
The  reactor  was  between  BOL  and  MOL 
in  Cycle  2  at  the  time  of  the  event,  and 
the  BOL  curve  would  have  more 
accurately  reflected  rod  worth.  These 
two  factors  contributed  to  the 
miscalculation  of  the  estimated  critical 
condition  by  128  control  rod  steps.  The 
ECC  predicted  criticality  at  168  steps  on 
the  Bank  D  control  rods,  while  the 
actual  critical  rod  height  was  later 
determined  to  be  at  40  steps  on  Bank  D. 

Under  the  direct  supervision  of  the 
shift  supervisor,  the  control  rods  were 
withdrawn  by  an  operator  trainee  with 
no  previous  reactor  or  simulator 
experience  at  this  facility  in 
withdrawing  rods.  The  shift  supervisor, 
believing  the  reactor  would  go  critical  at 
about  168  steps  on  Bank  D,  instructed 
the  trainee  to  withdraw  the  bank  to  100 
steps.  This  position,  had  the  ECC  been 
correctly  calculated,  would  have  left  the 
reactor  subcritical,  even  allowing  for  the 
50  step  margin  of  error  discussed 
previously. 

However,  the  trainee  was  not 
adequately  instructed  in  the  need  to 
anticipate  criticality  any  time  rods  were 
being  withdrawn  or  to  closely  monitor 
the  available  instrumentation  for 
indication  of  criticality.  Neither  did  the 
shift  supervisor  provide  the  necessary 
attentiveness  or  monitoring  himself. 
Consequently,  attaining  criticality  at  40 
steps  on  Bank  D  was  not  recognized  and 
rod  withdrawal  was  continued  until  the 
reactor  scrammed  on  the  high  flux 
positive  rate  trip.  This  occurred  when 
Bank  D  reached  76  steps. 

Two  other  license  operators  were  on 
duty  in  the  control  room  at  the  time.  The 
operator  at  the  controls  was  engaged  in 
other  startup-related  activities  on 
another  part  of  the  control  board.  The 
control  room  supervisor,  a  licensed 
senior  operator,  was  at  his  assigned 
station,  which  afforded  a  good  overview 
of  the  control  room;  however,  his  view 
of  instrumentation  important  to  this 
event  was  blocked  by  the  shift 
supervisor  and  the  trainee. 

The  actual  safety  consequences  of  the 
event  were  minimal.  It  is  estimated  that 
even  if  the  positive  rate  trip  had  not 
occurred  (failure  of  instrumentation pr 
failure  of  the  rods  to  scram),  power  in 
the  core  for  Bank  D  at  76  steps  would 


have  peaked  at  about  32%  RTP  due  to 
the  Doppler  effect.  In  addition,  if  rod 
motion  for  Bank  D  had  continued  to  100 
steps  (the  shift  supervisor's  instructions 
to  the  trainee),  and  a  positive  rate  trip 
had  not  occurred,  the  power  peak  is 
estimated  to  be  about  43%  RTP  (again 
due  to  the  Doppler  effect). 

However,  the  event  is  signiHcant 
because  it  represented  an  unnecessary 
challenge  to  the  reactor  protection 
system,  and  because  the  reactor  was  not 
being  properly  controlled  during  plant 
startup. 

Cause  or  Causes. — The  cause  was 
primarily  due  to  the  failure  of  the  shift 
supervisor  (who  was  responsible  for  the 
trainee's  actions)  to  be  fully  aware  of 
plant  status,  to  closely  monitor 
instrumentation  and  to  anticipate 
criticality  whenever  rods  were  being 
withdrawn  as  required  by  station 
procedures. 

Contributing  to.  but  not  justifying  the 
failure  to  monitor  and  anticipate 
criticality,  was  a  calculated  estimated 
critical  position  which  was  in  error  by 
more  than  125  rod  steps.  The  error  in 
estimated  critical  position  resulted, 
primarily,  from  procedural  inadequacies. 

Actions  Taken  To  Prevent  Recurrence 

Licensee. — ^The  shift  supervisor  was 
removed  from  duty  until  the  licensee 
completed  an  evaluation  of  the  event,  its 
causes,  and  the  supervisor's  capability 
to  continue  licensed  operator  duties,  "rhe 
supervisor  was  given  formal  coimseling 
for  failure  to  maintain  an  awareness  of 
plant  conditions  during  reactor  startup. 
The  supervisor  resumed  licensed 
operator  duties  on  March  13, 1985. 

Since  there  were  deficiencies  in  the 
methods  of  estimating  critical  rod 
position  for  reactor  startups,  procedures 
used  for  the  calculation  of  ECCs  were 
revised  to  provide  improved  guidance 
for  data  usage  and  limitations  for 
determination  of  core  conditions  for 
reactor  startups.  The  station  control  rod 
curve  book  was  also  revised  to  clearly 
label  bumup  dependent  curves  with  the 
appropriate  bumup  windows.  This  will 
provide  a  more  accurate  means  of 
selecting  the  appropriate  curves  for  ECC 
calculations. 

NRC. — As  mentioned  previously,  an 
inspector  from  NRC  Region  II  performed 
a  special  inspection  from  March  4-8. 
1985,  of  the  circumstances  associated 
with  the  event.  The  inspection  consisted 
of  selected  examinations  of  procedures 
and  representative  records,  interviews 
with  hcensee  personnel  and  observation 
of  activities  in  progress. 

As  a  result  of  the  inspection,  two 
violations  of  NRC  requirements  were 
identified:  (1)  Failure  of  the  shift 
supervisor  to  closely  monitor 


instrumentation  and  anticipate 
criticality  whenever  rods  were  being 
withdrawn,  and  (2)  inadequate 
procedures  to  estimate  critical  rod 
position  within  reasonable  limits  when 
the  reactor  was  operated  on  an 
intermittent  schedule  at  varying  power 
levels.  A  notice  of  these  violations, 
together  with  the  inspection  report,  were 
forwarded  to  the  licensee  on  April  3, 
1985. 

Other  NRC  Licensees 

(Industrial  Radiographers.  Medical 
Institutions,  Industrial  Users,  etc.) 

Diagnostic  Medical  Misadministration 

The  general  abnormal  occurrence 
criteria  note  that  an  event  involving  a 
moderate  or  more  severe  impact  on 
public  health  or  safety  can  be 
considered  an  abnormal  occurrence. 

Date  and  Place. — On  January  7, 1985, 
a  representative  of  St.  Luke's  Hospitals. 
Chesterfield,  Missouri,  reported  to  the 
NRC  Region  III  that  on  December  19. 
1984.  a  female  patient  received  a 
radioactive  material  other  than  that 
prescribed  for  a  scheduled  diagnostic 
medical  test.  As  a  result,  the  patient's 
thyroid  received  a  therapeutic  dose  in 
the  range  of  6,500  to  9,000  rads. 

Nature  and  Probable  Consequences. — 
The  office  of  the  patient's  physician 
telephoned  the  hospital's  Outpatient 
Radiology  Department  to  schedule  the 
patient  for  mammograms  and  a 
radioactive  "iodine  scan."  What  the 
physician  intended,  and  for  which  he 
prepared  a  requisition,  was  a 
radioactive  'thyroid  scan."  In  the 
licensee's  normal  terminology,  a 
radioactive  "iodine  scan"  is  a  whole 
body  scan  performed  with  5  millicuries 
of  iodine-131.  A  radioactive  "thyroid 
scan,"  in  the  licensee's  terminology,  is 
routinely  performed  using  radioactive 
technetium-99m  pertechnetate. 

The  patient  reported  to  the  Outpatient 
Radiology  Department  on  December  19, 
1984,  and  received  the  mammographic 
examination.  Then,  even  though  the 
physician's  written  requisition  had  not 
yet  arrived  at  the  hospital,  a 
technologist  gave  her  an  iodine-131 
capsule.  Dispensing  the  capsule  without 
a  requisition  was  contrary  to  the 
Department's  rules.  The  patient  was  told 
to  return  the  following  day  for  the 
scanning  procedure. 

On  December  20, 1984,  a  technologist, 
other  than  the  one  who  dispensed  the 
iodine-131  capsule,  performed  the 
scanning  and  the  patient  was 
discharged.  Meanwhile,  the  physician's 
requisition  arrived  at  the  hospital. 

Subsequently,  the  two  technologists 
met  to  perform  the  necessary  paperwork 
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functions.  At  the  time,  the  technologist 
saw  the  physician's  requisition  and 
realized  that  the  patient  had  received 
the  wrong  radioactive  material.  The 
technologist  immediately  reported  the 
incident  to  the  nuclear  radiologist  who 
informed  the  patient's  physician,  as 
required  by  NRC  regulations. 

The  calculated  radiation  exposure  to 
the  thyroid  from  the  5  millicurie  iodine- 
131  dosage  would  be  in  the  range  of 
6,500  to  9,000  rads,  compared  to  about  a 
200  millirad  dose  that  would  be 
expected  from  the  normal  technetium- 
99m  pertechnetate  diagnostic  dosage  of 
100  microcuries. 

The  patient  did  not  exhibit  any 
apparent  immediate  injury.  However,  an 
NRC  medical  consultant,  after 
considering  the  circumstances  of  the 
misadministration,  has  concluded  that 
the  patient  has  a  perhaps  50%  chance  of 
developing  hypothyroidism  in  the  future. 
This  possible  decrease  in  thyroid 
function,  however,  is  not  life 
threatening.  The  patient's  age  (54  years) 
was  to  her  advantage  since  the  amount 
of  iodine-131  absorbed  by  the  thyroid 
during  such  testing  generally  decreases 
with  age.  The  consequences  of  such  an 
incident  would  likely  have  been  more 
serious  for  a  patient  who  was  younger 
and/or  pregnant. 

Cause  or  Causes. — The  licensee 
reported  that  the  misadministration  was 
caused  by  the  technologist,  contrary  to 
the  Department's  rules,  dispensing  the 
iodine-131  capsule  without  a  written 
requisition  specifying  the  drug  or  the 
dosage. 

Actions  Taken  To  Prevent  Recurrence 

Licensee. — The  licensee's  Radiation 
Sefety  Committee  held  a  special  meeting 
to  discuss  the  incident  and  means  of 
preventing  recurrence.  Based  on  this 
meeting,  the  licensee  distributed  a 
memorandum  to  all  radiology  physicians 
and  technologists  reiterating  the  existing 
rule  that  no  medical  study  can  be 
performed  in  the  department,  nor  can 
any  radioactive  pharmaceutical  be 
administered,  without  the  proper  written 
requisition  signed  by  the  physician. 

NRC— NRC  Region  III  conducted  a 
special  inspection  at  the  licensee's 
facility  to  review  the  circumstances 
surrounding  the  misadministration.  No 
violations  of  NRC  requirements  were 
identified  in  the  inspection,  and  the 
licensee's  corrective  action  and 
retraining  activities  were  considered 
satisfactory.  In  addition,  as  discussed 
previously,  NRC  Region  III  discussed  the 
event  with  an  NRC  consultant. 

Diagnostic  Medical  Misadministration 

The  general  abnormal  occurrence 
criteria  note  that  an  event  involving  a 


moderate  or  more  severe  impact  on 
public  health  or  safety  can  be 
considered  an  abnormal  occurrence. 

Date  and  Place.— On  March  11, 1985. 
a  representative  of  Tolfree  Memorial 
Hospital  of  West  Branch,  Michigan, 
reported  that  a  patient  had  received  a 
diagnostic  radiation  exposure  on  March 
7, 1985,  that  was  approximately  10  times 
the  intended  exposure. 

Nature  and  Probable  Conse(juences. — 
On  March  7, 1985,  the  patient  who  had  a 
history  of  possible  substernal  thyroid 
received  a  diagnostic  thyroid  test  using 
radioactive  iodine-131,  which  is  the 
standard  radioactive  substance  used  for 
such  testing.  Instead  of  the  normal 
amount  of  100  microcuries,  however,  the 
patient  was  administered  1,000 
microcuries.  A  microcurie,  which  is  one 
millionth  of  a  curie,  is  a  standard 
measure  of  radioactivity. 

Although  the  radiation  dose  to  the 
thyroid  was  significantly  larger  than  the 
intended  amount,  the  licensee  reported 
that  no  biological  harm  would  be 
expected  because  of  the  patient's  age 
(70  years).  (The  percentage  of  iodine-131 
uptake  generally  decreases  with  age.) 
An  NRC  medical  consultant  also 
considered  the  circumstances  of  the 
case,  and  concluded  that  the  medical 
effects,  if  any,  would  be  minimal.  The 
patient's  physician  was  informed  of  the 
misadministration,  as  required  by  NRC 
regulations. 

Cause  or  Causes. — The  licensee 
reported  that  the  misadministration 
occurred  because  of  the  relatively  low 
frequency  that  tests  of  this  nature  are 
administered  by  the  hospital.  In 
addition,  there  was  some  question  about 
the  proper  iodine-131  dosage.  The 
causes  of  the  misadministration  will  be 
examined  further  in  an  upcoming  NRC 
inspection. 

Actions  Taken  To  Prevent  Recurrence 

Licensee. — ^The  licensee  has  revised 
its  procedures  to  include  a  listing  of  the 
standard  dosages  for  all  types  of  thyroid 
examinations.  The  procedural  changes 
will  require  that  the  dosages  be  checked 
against  this  standard  before  they  are 
administered. 

NRC. — Region  III  conducted  a  special 
inspection  at  the  hcensee's  facility  to 
review  the  circumstances  surrounding 
the  misadministration.  The  procedural 
changes  adopted  by  the  hospital  were 
found  to  be  satisfactory.  No  violations 
of  NRC  requirements  were  identified  in 
the  inspection.  In  addition,  as  discussed 
previously,  NRC  Region  III  discussed  the 
event  with  an  NRC  medical  consultant. 


Unlawful  Possession  Of  Radioactive 
Material 

The  general  abnormal  occurrence 
criteria  note  that  an  event  involving  a 
moderate  or  more  severe  impact  on 
public  health  or  safety  can  be 
considered  an  abnormal  occurrence. 

Date  and  Place.— On  March  26. 1985, 
)ohn  C.  Haynes,  doing  business  as  John 
C.  Haynes  Company  ("the  licensee"). 
Newark.  Ohio,  was  arrested  by  agents 
of  the  Federal  Bureau  of  Investigation  on 
chai^ges  of  illegal  possession  and  use  of 
radioactive  material  and  for  making 
false  statements  to  the  NRC 

On  April  5. 1985.  the  NRC  issued  an 
Order  to  the  licensee  requiring  him  to 
provide  access  to  his  laboratory  facility 
for  cleanup  and  removal  of  radioactively 
contaminated  equipment.  Subsequent  to 
the  cleanup,  the  license  is  to  be  revoked. 

Nature  and  Probable  Consequences. — 
As  stated  in  the  April  5, 1985,  Order. 
licensee  is  the  holder  of  a  by-product 
material  license  which  currently 
authorizes  the  licensee  to  possess 
americium-241  for  storage  only.  During 
the  1970's,  the  licensee's  facility  was 
used  to  irradiate  diamonds  and  other 
gemstones  using  unsealed  americium- 
241  for  the  purpose  of  inducing  color 
changes.  At  one  time  the  hcensee 
possessed  up  to  25  curies  of  americium- 
241  and  2  curies  of  cerium-144. 
Subsequently,  the  licensee  advised  NRC 
that  all  radioactive  material  was 
properly  disposed  of  at  an  authorized 
disposal  facility  with  the  exception  of  a 
small  residual  amoimt  in  the  form  of 
contamination  of  the  licensee's 
laboratory  facility.  The  laboratory 
occupied  a  portion  of  a  residence  in  a 
rural  area  about  10  miles  from  Newark. 
Ohio.  During  1981.  the  license  was 
modiHed  to  limit  activities  to  storage 
only  of  about  150  millicuries  of 
americium-241  in  the  form  of  residual 
contamination. 

During  1984,  a  Show  Cause  Order  was 
issued  to  the  licensee  requiring  him  to 
submit  a  decontamination  plan  for  his 
facility.  He  responded  that  he  was 
financially  unable  to  undertake  the 
cleanup.  During  February  of  1985,  NRC 
Region  III  received  an  allegation  that 
Mr.  Haynes  still  had  significant 
quantities  of  americium-241  in  his 
possession  and  was  continuing  to  use 
the  americium  to  color  gems  in  appamt 
violation  of  his  license.  On  March  28. 
1985,  Mr.  Haynes  was  arrested  and  a 
team  of  FBI  and  NRC  personnel 
conHscated  a  quantity  of  americium  in 
loose  powder  form — estimated  to  be  2  to 
4  curies — at  Mr.  Haynes'  laboratory 
facility.  Teams  of  FBI  and  NRC 
persoimel  also  visited  four  other 
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locations  where  additional  quantities  of 
americium  might  have  been  stored  or 
where  additional  information  might  be 
obtained.  A  larger  quantity  of 
americium — perhaps  10  curies — was 
seized  at  one  of  these  locations.  The 
confiscated  americium  and  four 
diamonds  with  some  minor  surface 
contamination  were  transported  to 
Mound  Laboratories,  a  Department  of 
Energy  facility  in  Miamisburg.  Ohio.  A 
Department  of  Energy  radiological 
assistance  team  provided  technical 
assistance  at  the  laboratory  site  and  in 
handling  the  confiscated  americium. 

Surveys  of  areas  surrounding  the 
laboratory,  and  analyses  of  soil  and 
water  samples,  showed  no  evidence  of 
any  offsite  contamination.  Onsite 
surveys  disclosed  soil  contamination  in 
an  area  where  waste  incineration 
occurred  in  the  past  and  also  at  several 
other  locations,  principally  in  the  area  of 
waste  water  tanks  for  the  laboratory. 
The  living  quarters  portion  of  the 
residence  (outside  the  laboratory) — 
which  was  occupied  until  late  March 
1985 — showed  no  evidence  of 
contamination  in  the  areas  accessible  to 
the  residents.  Radiation  surveys  of  the 
laboratory  area  itself  identified 
extensive  contamination  of  the 
laboratory  facility  and  equipment. 

Americium-241  is  hazardous  in 
powder  form  if  it  becomes  airborne  and 
is  inhaled  by  an  individual.  Lodged  in 
the  body,  the  americium  may  cause 
cancer  over  a  long  period  of  time.  The 
principal  hazard  outside  the  laboratory 
would  be  the  spread  of  americium 
through  fire,  vandalism,  or  other  means. 
Such  dispersion  of  americium  could 
represent  a  significant  health  hazard 
outside  the  house,  but  the  hazard  would 
diminish  substantially  with  distance. 

A  U.S.  magistrate  released  Mr. 
Haynes  from  custody  on  his  own 
recognizance,  with  the  condition  that  he 
not  go  to  the  laboratory  facility.  On  May 
7, 1985.  the  U.S.  District  Court  dismissed 
the  charges  against  Mr.  Haynes  because 
a  preliminary  hearing  was  not 
conducted  within  30  days  as  required  by 
law.  Dismissal  of  the  charges  also  Hfted 
the  court's  prohibition  of  Mr.  Haynes 
from  going  to  the  facility.  Since  the 
facility  was  still  extensively 
contaminated  and  remained  a  safety 
hazard,  the  NRC  considered  it  necessary 
to  prevent  unauthorized  individuals 
from  entering  the  controlled  areas;  such 
unauthorized  entry  could  result  in 
interference  with  decontamination 
activities,  spread  of  contamination,  and 
unnecessary  radiation  exposures. 

Therefore,  on  May  10. 1985.  the  NRC 
issued  an  immediately  effective  Order  to 
the  licensee  which  prohibited  access  to 
him,  as  well  as  other  individuals,  from 


the  controlled  areas  unless  the  prior 
approval  of  the  NRC  Region  111  Regional 
Administrator  or  his  designee  is 
obtained. 

Actions  Taken  To  Prevent  Recurrence 

NRC— The  NRC  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
have  initiated  a  cleanup  of  areas  of 
significant  contamination  in  the 
laboratory  and  contaminated  areas 
outside  the  facility.  The  cleanup  is  being 
financed  by  up  to  $150,000  from  the 
EPA's  Superfiind.  The  cleanup  is  being 
financed  by  up  to  $150,000  from  the 
EPA's  Superfund.  The  cleanup,  which 
began  in  mid-April  1985.  is  being 
performed  by  personnel  from  Oak  Ridge 
Associated  Universities  and  Battelle 
Memorial  Institute.  NRC  inspectors  have 
been  monitoring  the  cleanup  effort.  The 
State  of  Ohio  Disaster  Services  Agency 
has  been  monitoring  the  unrestricted 
areas  offsite. 

Once  the  facility  is  decontaminated  to 
levels  suitable  for  unrestricted  use.  Mr. 
Haynes'  NRC  license  is  to  be  revoked 
under  the  April  5, 1985,  Order. 

Dated  in  Washington.  O.C.  this  13th  day  of 
August  1985. 
Samuel  J.  Cfailk. 
Secretary  of  the  Commission. 
[FR  Doc  85-19866  Filed  6-19-S5:  8:45  am] 
WUJNQ  CODE  7SMM>1-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  value/impact  statement.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  pubhc 
methods  acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and.  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evalualting  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number.  FC  410-4  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Guide  for  the 
Preparation  of  AppUcations  for  Nuclear 
Pharmacy  Licenses"  and  is  intended  for 
Division  10,  "General."  It  is  being 
developed  to  provide  guidance  in 
conformance  with  the  revised  NRC  Form 
313  for  preparing  applications  for 
nuclear  pharmacy  licenses. 


This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Comments  on  both  drafts  should  be  sent 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  by 
October  31. 1985. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with:  (1) 
Items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Conunission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Silver  Spring.  Maryland  this  13th 
day  of  August  1985. 

For  the  Nuclear  Regulatory  Commission. 
Roboit  B.  Minogue, 

Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  85-19869  Filed  8-19-85  8:45  am) 
BILUNQ  COOC  7S90-01-M 


(Docket  No.  50-409] 

Dalryland  Power  Cooperative; 
Environmental  Assessment  and 
Finding  of  No  Signlflcanflmpact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  scheduler  requirement  of  10 
CFR  50.n(e)(3)(ii)  to  the  Dairyland 
Power  Cooperative  (DPC)  (the  licensee) 
for  the  La  Crosse  Boiling  Water  ReacttR' 
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(LACBWR),  located  at  the  licensee's  site 
in  Vemon  County,  Wisconsin. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  50.71(e)(3)(ii)  to  submit  an  updated 
Final  Safety  Analysis  Report  (FSAR)  for 
the  La  Crosse  Boiling  Water  reactor 
within  24  months  of  receipt  of  a  letter 
notifying  the  licensee  that  the 
systematic  evaluation  program  has  been 
completed.  By  letter  dated  July  20, 1983. 
the  staff  informed  DPC  that  the 
systematic  evaluation  program  had  been 
completed  for  LACBWR  and  that, 
pursuant  to  10  CFR  50.71(e)(3),  the 
licensee  was  required  to  file  an  updated 
FSAR.  By  letter  dated  July  12. 1985,  the 
licensee  requested  an  exemption  to 
defer  submittal  of  the  update  FSAR  for 
60  days.  The  deferral  of  submittal  of  the 
updated  FSAR  is  the  proposed  action 
being  considered  by  thb  staff. 

The  Need  for  Proposed  Action 

The  final  report,  "Integrated  Plant 
Safety  Assessment.  Systematic 
Evaluation  Program"  for  the  LACBWR. 
NUREG-G827,  had  several  open  items 
that  required  further  evaluation  and 
plant  modifications.  The  licensee's  July 
12. 1985  letter  states  that  these  changes 
required  the  full-time  utilization  of 
LACBWR's  small  engineering  staff  and 
that  the  majority  of  the  design  changes 
were  completed  during  the  refueling 
outage  in  March-April  1985.  Since  that 
time,  the  LACBWR  staff  has  been 
engaged  in  conducting  the  engineering 
review  of  the  updated  FSAR.  The 
licensee  indicated  that  it  needs  an 
additional  60  days  to  complete  the 
activities  associated  with  submitting  the 
updated  FSAR. 

Environmental  Impacts  of  Proposed 
Actions 

The  proposed  exemption  affects  only 
the  required  date  for  updating  the  FSAR 
and  does  not  affect  the  risk  of  facility 
accidents.  Thus,  post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  effluents  or 
occupational  exposures.  With  regard  to 
potential  non-radiological  impacts,  the 
proposed  exemption  does  not  affect 
plant  non-radiological  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radiological  or 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 


Alternatives  to  the  Proposed  Action 

Since  the  Commisison  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impacts  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  an  earlier  date  for  submittal  of 
the  updated  FSAR.  Such  an  action 
would  not  enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
the  La  Crosse  Boiling  Water  Reactor. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envijronment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  July  12, 1985.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington,  DC. 
and  at  the  La  Crosse  Public  Library,  800 
Main  Street,  La  Crosse,  Wisconsin  54601 

Dated  at  Bethesda,  Maryland,  this  14th  day 
of  August  1985. 

For  the  Nuclear  Regulatory  Conunission. 
lohn  A.  Zwolinski, 
Acting  Assistant  Director  for  Safety 
Assessment,  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 

[PR  No.  85-19887  Filed  8-19-85:  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  River  Bend 
Station;  Meeting 

The  ACRS  Subcommittee  on  River 
Bend  Station  will  hold  a  meeting  on 
September  11. 1985.  Room  1046. 1717  H 
Street.  NW..  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  September  11, 1985 — 10:30 
a.m.  until  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
review  of  Gulf  States  Utilities 


Company's  application  for  an  operating 
license  for  River  Bend. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  bear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Geoi^gia 
Power  Company.  NRC  Staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  tfie 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  l>e 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Dr. 
Richard  Savio  (telephone  202/834-1414) 
between  8:15  a.m.  and  5M)  pan.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  August  15, 1965. 

Mortan  W.  Ubwkin. 

Assistant  Executive  Director  for  Pro/ect 
Review. 

[PR  Doc.  85-19868  Filed  8-19-85;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COIMMISSION 

[Ratoase  No.  35-23794;  70-«273] 


Blackhawfc  Coal  Co.  and  Indiana  ft 
Michigan  Electric  Co^-  Propo— d 
Purchase  and  Sale  of  Coal  by  Coal 
Mining  Subsidiary  Subject  to  Martol 
Price  Cap 

August  14. 1985. 

Indiana  &  Michigan  Electric  Company 
( "I&M").  2101  Spy  Run  Avenue.  Fort 
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Wayne.  Indiana  46601.  an  electric  utility 
subsidiary  of  American  Electric  Power 
Company.  Inc.  ("AEP"),  a  registered 
holding  company,  and  Blackhawk  Coal 
Company  ("Blackhawk").  c/o  American 
Electric  Power  Service  Corporation,  161 
West  Main  Street.  Lancaster.  Ohio 
43130,  a  coal  mining  subsidiary  of  I&M, 
have  filed  with  this  Commission  a  post- 
effective  amendment  to  their 
application-declaration  previously  filed 
and  amended  pursuant  to  sections  12(b). 
12(c).  12(f)  and  13(b)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act"), 
and  Rules  4Z  45,  86,  87,  Sa  91.  and  92 
promulgated  thereunder. 

By  order  dated  August  7. 1980  (HCAR 
No.  21672)  as  modified  by  order  dated 
September  30. 1980  (HCAR  No.  21672A). 
and  by  order  dated  October  19, 1981 
(HCAR  No.  22237).  I&M  was  authorized 
to  transfer  to  Blackhawk  its  interest  in 
certain  coal  mines  located  in  Carbon 
County,  Utah  and  in  reserves,  leases, 
options,  equipment  and  rights  related 
thereto,  and  to  make  additional 
investments  in  Blackhawk  (all  such 
assets  collectively  referred  to  as  the 
"Mines"),  on  terms  and  conditions  set 
forth  in  said  orders. 

All  of  the  coal  produced  by 
Blackhawk  through  its  operator.  Price 
River  Coal  Company  ("Ptice"),  a 
subsidiary  of  I&M.  has  been  sold  to  I&M 
or  to  such  afTiliate  or  nonaffiliate  of  I&M 
as  I&M  has  directed.  In  return  for  I&M's 
right  to  receive  all  of  the  coal  produced 
by  Blackhawk  from  the  Mines,  in 
Agreement  between  I&M  and 
Blackhawk.  dated  January  1, 1982  ("Coal 
Supply  Agreement").  I&M  pays 
Blackhawk  such  amount  as,  when  added 
to  amounts  received  by  Blackhawk  from 
all  other  sources,  is  at  least  sufficient  to 
enable  Blackhawk  to  pay  when  due  all 
of  its  operating  and  other  expenses  as 
specified  in  the  Agreement. 

Effective  on  April  1, 1979,  the  date  of 
commercial  operation  of  Mine  Nos.  3 
and  5  of  the  Mines,  I&M  began  to  impute 
investment  carrying  charges  to  the 
current  commercial  coal  production  on 
the  "Plant  in  Service"  assets,  which  at 
that  time  aggregated  approximately 
$141,000,000.  Since  September  1, 1980, 
carrying  charges  on  the  Plant  in  Service 
assets,  which  as  of  December  31. 1984 
aggregated  approximately  $157,000,000, 
have  been  included  in  the  cost  of  coal 
sold  to  I&M.  Depreciation  of  mining 
equipment  in  service  and  amortization 
have  been  associated  directly  with 
tonnages  produced. 

Since  1978,  coal  produced  from  the 
Mines  has  been  burned  in  I&M's 
Tanners  Creek  Plant  Units  1-3  ('TC  1- 
3"),  and,  since  1979,  the  energy  produced 
by  burning  this  coal  has  been  sold 
almost  exclusively  in  wholesale 


transactions  subject  to  the  jurisdiction 
of  the  FERC.  It  is  stated  that  during  the 
past  few  years,  the  anticipated  demand 
for  energy  from  TC  1-3  has  decreased 
for  several  reasons  including  (i)  a 
nationwide  reduction  in  the  growth  of 
the  demand  for  energy  and  (ii)  the 
increasingly  competitive  wholesale 
energy  market. 

It  is  stated  that  as  an  outgrowth  of  a 
Federal  Power  Commission  [predecessor 
of  FERC]  investigation  commenced  in 
1975  concerning,  among  other  things,  the 
reasonableness  and  prudence  of  the  coal 
purchasing  policies  and  practices  of  the 
American  Electric  Power  System 
companies  ("AEP").  the  FERC  in  June 
1981  ordered  a  hearing  relating  to  the 
procurement  of  coal  from  the  Mines  in 
light  of  the  possible  availability  of  coal 
from  other  sources  ("FERC  Litigation"). 
It  is  stated  that  the  FERC  Staff  claimed 
(i)  that  after  March  1979  I&M  paid 
excessive  prices  for  coal  from  the  Mines; 
(ii)  that  I&M  overstated  its  cost  of  coal 
by  virture  of  its  treatment  of  tax  beneHts 
related  to  certain  mine  development 
costs;  and  (iii)  that  the  future  charges  for 
coal  from  the  Mines  should  be  limited  to 
a  "market  price." 

It  is  further  stated  that  on  January  9, 
1985,  I&M  and  associate  companies  and 
the  FERC  Staff  executed  a  Settlement 
Agreement  ("Settlement  Agreement") 
whereby,  subject  to  certain  conditions, 
the  FERC  Litigation  was  settled  and 
dismissed  on  the  bases  of  the  terms  and 
conditions  set  forth  therein,  the  most 
salient  of  which  are  as  follows:  (i) 
$21,000,000  will  be  ref-inded  to  certain 
wholesale  purchasers  of  energy  from 
I&M  and  associate  companies;  (ii) 
Blackhawk  may  purchase  from 
unaffiliated  companies  coal  to  be  sold  to 
I&M  and  burned  in  TC  1-3;  (iii)  I&M  will 
record  (in  FERC  Account  151)  its  cost  of 
all  coal  purchased  from  Blackhawk  in 
an  amount  not  to  exceed  a  market  price 
cap  imposed  pursuant  to  the  Settlement 
Agreement  ("Market  Price  Cap");  and 
(iv)  I&M  and  Blackhawk  will,  within 
certain  limits  use  the  amount  by  which 
the  prise  I&M  pays  Blockhawk  for  coal 
produced  from  the  Mines  or  purchased 
from  third  parties  (which  amount  may 
not  be  greater  than  the  Market  Price 
Cap)  exceeds  Blackhawk's  cost  of  such 
coal,  to  amortize  a  portion  of  the 
investment  in  the  Mines. 

It  is  stated  that  the  Settlement 
Agreement  was  approved  by  the  FERC 
on  May  20, 1985  and  that  it  resolves  all 
issues  pertaining  to  the  FERC  Litigation. 
However,  it  is  conditioned  upon  the 
approval  by  this  Commission  of  those  of 
the  herein  described  transactions  over 
which  this  Commission  has  jurisdiction. 
The  Settlement  Agreement  is  effective 
on  the  later  of  (i)  15  days  after  the  order 


issued  by  the  FERC  approving  the 
settlement  becomes  a  final 
nonappealable  order,  or  (ii)  the  issuance 
of  an  order  of  this  Commission 
approving  the  transactions  over  which  it 
has  jurisdiction  (the  later  of  which  is  the 
"Effective  Date"].  The  Settlement 
Agreement  provides,  however,  that  if  a 
petition  for  review  of  the  order  of  this 
Commission  is  filed,  the  Effective  Date 
shall  be  suspended  until  the  petition  is 
resolved  in  a  maimer  which  permits 
implementation  of  all  of  the  provisions 
of  the  Settlement  Agreement;  and 
further  provides  that  if  final 
nonappealable  orders  of  the  FERC  and 
of  this  Commission  are  not  issued  on  or 
before  December  31. 1985.  American 
Electric  Power  Service  Corporation 
("Service  Corp."),  a  service  company 
subsidiary  of  American  Electric  Power 
Company,  Inc.,  may,  at  its  sole  option, 
terminate  the  Settlement  Agreement  at 
any  time  after  December  31. 1985. 

Hie  Market  Price  Cap.  as  of  June  30, 
1984.  has  been  fixed  in  the  Settlement 
Agreement  at  246.464  cents  per  milhon 
Btu.  The  Market  Price  Cap  is  to  be 
adjusted  on  a  quarterly  basis  on  the  first 
day  of  January.  April,  July  and  October 
by  multipljring  the  Market  Price  Cap  as 
of  June  30, 1984  by  the  applicable 
Adjustment  Factor.  The  Adjustment 
Factor  for  each  calendar  quarter  will 
equal  the  ratio  of  the  Quarterly  Index  to 
the  Base  Index,  provided,  however,  that 
the  Adjustment  Factor  will  not  be  less 
than  .9.  The  Base  Index  has  been 
determined  in  the  Settlement  Agreement 
to  be  226.501  cents  per  million  Btu.  TTie 
Quarterly  Index,  with  respect  to  the 
calendar  quarter  for  which  the 
Adjustment  Factor  is  being  determined, 
will  be  the  weighted  average  cost  in 
cents  per  million  Btu  of  Compliance 
Bituminous  Coal,  as  defined  in  the 
Settlement  Agreement,  during  the 
second  preceding  calendar  quarter. 

It  is  further  contemplated,  pursuant  to 
the  Settlement  Agreement  that 
Blackhawk  will  enter  into  contracts  and 
other  agreements  for  the  purchase  of 
low-sulfur  bituminous  coal  from 
unaffiliated  companies.  In  connection 
with  these  contracts  or  agreements,  I&M 
may  issue  such  guaranties  of  the 
performance  of  Blackhawk  as  are 
necessary  and  appropriate.  While  it  is 
intended  that  substantially  all  of  the 
coal  purchased  by  Blackhawk  will  be 
sold  to  I&M  to  be  burned  in  TC  1-3,  it  is 
recognized  that  it  may  be  necessary,  in 
order  to  obtain  commercially  acceptable 
coal  supply  arrangements,  for 
Blackhawk  to  enter  into  contracts  or 
agreements  for  the  purchase  of  amounts 
of  coal  which  may  exceed  the  coal 
requirements  of  TC  1-3,  in  which  case  it 


is  contemplated  that  the  rights  to  some 
or  all  of  such  coal  will  be  assigned  by 
Blackhawk.  as  directed  by  I&M.  to  other 
AEP  plants. 

It  is  further  contemplated  by  the  terms 
of  the  Settlement  Agreement  that  I&M 
and  Blackhawk  will,  to  the  extent 
feasible,  amortize  a  portion  of  the 
investment  in  thatpart  of  the  Mines 
which  is  located  west  of  the  Price  River, 
together  with  existing  surface  facilities 
located  east  of  the  Price  River  for 
processing,  handling  and  shipping  coal 
(collectively  referred  to  in  the 
Settlement  Agreement  as  the  "Western 
Reserves").  The  Settlement  Agreement 
provides  that  the  amount  by  which  the 
price  I&M  pays  Blackhawk  for  coal 
purchased  from  third  parties  (which  may 
not  be  greater  than  the  Market  Price 
Cap)  exceeds  Blackhawk's  cost  of  such 
coal  F.O.B  Tanners  Creek  ("Gross 
Margin")  will  be  used  to  amortize  part  of 
the  investment  in  the  Western  Reserves 
(which  amortization  program  is 
hereafter  referred  to  as  die 
"Amortization"),  subject  to  the  following 
limits:  (a)  The  right  to  collect  the  Gross 
Margin  and  the  right  to  the  Amortization 
will  terminate  (i)  at  the  end  of  12  years 
from  the  Effective  Date  of  the  Settlement 
Agreement,  (ii)  at  such  time  as  the  total 
Gross  Margin  shall  equal  $75,000,000  or 
(iii)  at  such  time  as  the  sum  of  the  total 
Gross  Margin  recorded,  and  the  price  at 
which  all  or  a  part  of  the  Western 
Reserves  have  been  sold,  equals 
$208,500,000,  whichever  of  (i),  (ii)  or  (iii) 
shall  first  occur;  and  (b)  the 
Amortization  for  any  year  shall  not 
exceed  the  Gross  Margin  associated 
with  the  delivery  to  TC  1-3  of  one 
million  tons  of  coal  per  year. 

To  implement  the  Settlement 
Agreement,  I&M  and  Blackhawk  will 
amend  the  Coal  Supply  Agreement  so  as 
to  give  I&M,  in  addition  to  its  right  to 
receive  all  of  the  coal  produced  from  the 
Mines,  the  right  to  receive  all  of  the  coal 
purchased  by  Blackhawk  from 
unaffiliated  companies.  In  return  for 
these  rights,  I&M  will  pay  Blackhawk 
such  amount  as,  when  added  to  amounts 
received  by  Blackhawk  from  all  other 
sources,  is  at  least  sufficient  to  enable 
Blackhawk  to  pay  when  due  all  of  its 
operating  and  other  expenses.  The 
Settlement  Agreement  contemplates 
that,  for  these  purposes,  Blackhawk's 
expenses  will  include  the  Gross  Margin 
subject  to  the  limits  herein  described. 
However,  the  amount  which  I&M  will 
record  in  its  FERC  Account  151  relating 
to  purchases  by  I&M  of  coal  from 
Blackhawk  will  be  limited  to  the  Market 
Price  Cap  estabhshed  in  the  Settlement 
Agreement.  The  Settlement  Agreement 
provides  that  costs  in  excess  of  the 
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Market  Price  Cap,  and  shutdown  or 
standby  costs,  if  any,  of  the  Mines,  will 
be  recorded  in  FERC  Account  426.5 
(other  Deductions). 

The  Settlement  Agreement  provides 
that  any  coal  produced  in  the  Mines  and 
delivered  to  any  generating  unit  owned 
by  any  subsidiary  or  associate  company 
of  AEP,  including  TC  1-3,  shall  be 
subject  to  the  Maricet  Price  Cap,  and 
that  any  Coal  transferred  from 
Blackhawk  to  any  subsidiary  or 
associate  company  of  AEP,  other  than 
I&M  for  use  at  TCl-3,  shall  not  include 
in  its  price  any  amount  reflecting  the 
Amortization  established  by  the 
Settlement  Agreement.  The  Settlement 
Agreement  also  provides  that,  in  the 
event  that  all  or  a  portion  of  the  Mines  is 
sold  and  any  subsidiary  or  associate 
company  of  AEP  thereafter  purchases 
coal  produced  from  such  Mines,  the  cost 
of  such  coal  recorded  for  wholesale 
ratemaking  purposes  will  not  exceed  the 
Market  Price  Cap. 

To  the  extent  that  Blackhawk 
recovers  its  investment  in  the  manner 
specified  above,  it  is  proposed  that 
Blackhawk  will,  subject  to  the 
applicable  state  regulations,  redeem  and 
retire  its  Common  Stock  issued  to  I&M 
and  prepay  notes  issued  to  I&M  so  as  to 
maintain  a  debt/equity  ratio  of  I&M  for 
the  prior  year.  It  is  also  contemplated 
that  Blackhawk  will  prepay  in  order  the 
notes  issued  to  I&M  with  the  highest 
interest  costs  per  annum  and  at  the 
same  time  provide  for  the  payment 
when  due  of  the  notes  issued  to  I&M.  It 
is  contemplated  that  such  adjustments 
to  Blackhawk's  capitalization  be  made 
on  a  quarterly  basis. 

As  a  part  of  the  Settlement 
Agreement,  Service  Corp.  has  agreed  to 
file  with  the  FERC  annual  reports  which 
provide  a  description  of  the  actions 
taken  pursuant  to  the  Settlement 
Agreement  and  to  permit  the  FERC  Staff 
to  audit  the  financial  records  of 
Blackhawk  or  its  successor,  if  any. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
September  9, 1985,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  applicants-declarants  at  the 
addresses  specified  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date  the 
application-declaration,  as  filed  or  as  it 


may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
faivestment  Management,  pursuant  to 
delegated  authority. 

Shiriey  E.  HoHia. 

Assistant  Secretary. 

[PR  Doc  85-19821  Filed  8-l»-8S;  8:45  am] 

BMXINO  COOC  tOMMII-ll 


[fteteSM  Na  35-23796;  70-7144] 

The  Connecticut  UgM  and  Power  Co. 
and  Western  Maesachueetts  Electric 
Co.;  Proposed  Pollution  Control 
Financing  and  Exception  From 
Competitive  Bidding 

August  14, 1985. 

The  Connecticut  Light  and  Power 
Company  ("CL&P'),  Seldon  Street 
Berlin,  Connecticut  08037,  and  Western 
Massachusetts  Electric  Company 
( "WMECO").  174  Brush  HiU  Avenue. 
West  Springfield,  Massachusetts  01089, 
electric  utihty  subsidiaries  (the 
"Companies")  of  Northeast  Utilities,  a 
registered  holding  company,  have  filed  a 
declaration  with  this  Commission 
pursuant  to  sections  6(a}  and  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rule  S0(aK5) 
promulgated  thereunder. 

The  proposed  transactions  relate  to 
the  financing  of  each  Company's  portion 
of  the  cost  of  acquiring,  constructing, 
and  installing  certain  pollution  control 
and/or  sewage  or  solid  waste  disposal 
facilities  (the  "Facilities")  at  and/or 
adjacent  to  the  Millstone  3  nuclear- 
electric  generating  station,  located  in  the 
Town  of  Waterford.  Connecticut.  CL&P 
and  WMECO  own  52.6115  percent  and 
12.2385  percent,  respectively,  of  that 
portion  of  the  Facilities  located  at 
Millstone  3  and  81  percent  and  19 
percent,  respectively,  of  that  portion,  if 
any,  located  adjacent  to  Millstone  3.  The 
Connecticut  Development  Authority  (the 
"Issuer")  intends  to  issue  pollution 
control  revenue  bonds  (the  "Bonds")  in 
the  principal  amount  of  not  more  than 
$65,000,000  for  CL&P  and  $15,000,000  for 
WMECO.  $80,000,000  in  total.  The  Bonds 
wdll  be  issued  under  separate  CL&P  and 
WMECO  Indentures  of  Trust  (the 
"Indentures")  each  between  the  Issuer 
and  a  trustee  (the  'Trustee").  Pursuant 
to  Loan  Agreements  between  each  of 
CL&P  and  WMECO  and  the  Issuer  (the 
"Loan  Agreement"),  the  Issuer  will  loan 
to  CL&P  and  WMECO  the  proceeds  of 
the  Bonds.  CL&P  and  WMECO  will 
agree  to  make  payments  corresponding 
to  the  amount  needed  to  pay  the 
principal  of,  premium,  if  any,  and 
interest  on  the  Bonds  as  they  become 
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due.  The  obligations  of  each  of  the 
Companies  to  repay  its  loan  will  be 
evidenced  by  a  promissory  note  (the 
"Notes").  The  proceeds  of  the  Bonds  will 
be  deposited  with  the  Trustee.  From 
funds  established  under  the  Indentures, 
each  of  the  Companies  will  draw  the 
proceeds  of  the  Bonds  to  pay,  or  to 
reimburse  itself  for,  its  portion  of  the 
cost  of  acquiring,  constructing,  and 
installing  the  Facilities. 

The  Bonds  will  be  issued  with 
variable  interest  rates  as  floating  rate 
demand  bonds  and  will  mature  in  not 
more  than  thirty  years  from  the  date  of 
issuance,  subject  to  certain  conditions. 
At  the  option  of  the  Companies,  the 
interest  rates  on  the  Bonds  may  be 
converted  to  a  fixed  interest  rate  upon 
45  days'  notice.  The  various  interest 
rates  on  the  Bonds,  fees,  and  other 
charges  are  described  in  the  declaration. 
The  interest  rate  on  the  Bonds  .will,  in  no 
event,  exceed  20%  per  annum.  As  of 
June  30, 1985.  the  interest  rates  on  the 
floating  rate  demand  bonds  issued  by 
the  Issuer  in  August  1984  and  March 
1985  to  provide  financing  for  CL&P  and 
WMECO  for  other  pollution  control 
projects  at  and  adjacent  to  Millstone  3 
were  4.5  percent  and  4.5  percent, 
respectively,  for  CL&P  and  4.5  percent 
and  4.625  percent,  respectively,  for 
WMECO. 

Pursuant  to  the  terms  of  each  of  the 
Indentures,  each  Bondholder  will  have 
the  option  of  tendering  any  even 
multiple  of  $100,000  principal  amount  of 
the  Bonds  for  purchase  upon  at  least 
seven  days'  prior  notice.  The 
Remarketing  Agent,  upon  receiving 
notice  of  a  Bondholder's  intention  to 
present  its  Bonds  for  purchase,  is 
obligated  to  use  its  best  efforts  to  secure 
other  purchasers  of  Bonds.  If  the 
Remarketing  Agent  is  unsuccessful,  the 
Trustee  may  draw  upon  an  irrevocable 
letter  of  credit  to  be  issued  by  Westpac 
Banking  Corporation  for  the  funds 
required  to  pay  the  tendering 
Bondholder.  The  interest  rate  with 
respect  to  the  letter  of  credit  will  be  the 
prime  rate  plus  1%.  So  long  as  the  letters 
of  credit  remain  outstanding,  CLAP  and 
WMECO  would  each  be  obligated  to 
pay  the  Bank  a  letter  of  credit 
commission  at  a  rate  of  .50  of  one 
percent  per  annum  for  years  one  through 
five  and  .55  of  one  percent  per  annum 
for  years  six  through  ten.  Following 
conversion  to  a  fixed  interest  rate. 
Bondholders  will  no  longer  have  the 
right  to  tender  their  Bonds  for 
repurchase. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 


persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  9. 1985.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  declarants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate]  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shlriey  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  85-19822  Filed  8-19-85:  8:45  am] 
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[R«l«as«  No.  3S-23795;  70-7145] 

Louisiana  Power  &  Light  Co.;  Proposal 
to  Issue  and  Sell  $200  Million 
Det>entures 

August  14. 1985. 

Louisiana  Power  &  Light  Company 
("LP&L").  142  Delaronde  Street.  New 
Orleans,  Louisiana  70174,  a  subsidiary 
of  Middle  South  Utilities,  Inc.  ("MSU"). 
a  registered  holding  company,  have  filed 
a  declaration  pursuant  to  Sections  6(a) 
and  7  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rule 
50  thereunder. 

On  May  17, 1985.  LP&L  filed  requests 
with  the  Louisiana  Public  Service 
Commission  ("LPSC")  and  the  Council 
of  the  City  of  New  Orleans  (which 
regulates  the  Company's  retail  electric 
rates  in  the  15th  Ward  of  the  City  of 
New  Orleans)  for  retail  rate  increases  to 
reflect  the  costs  associated  with  the 
anticipated  in-service  status  of  Unit  No. 
3  of  LP&L's  nuclear  Waterford  Steam 
Electric  Generating  Station  ("Waterford 
3")  and  Unit  No.  1  of  Middle  South 
Energy.  Inc.'s  ("MSE")  Grand  Gulf 
Nuclear  Generating  Station  ("Grand 
Gulf  1").  Waterford  3  is  scheduled  for 
commercial  operation  in  August  1985. 
and  Grand  Gulf  1  was  placed  in 
commercial  operation  on  July  1, 1985. 
With  respect  to  Grand  Gulf  1,  LP&L  is 
obligated  under  the  terms  of  a  unit 
power  sales  agreement  with  MSE  to 
purchase  capacity  and  energy  from  that 
unit  and  to  make  payments  to  MSE  for 
such  capacity  and  energy.  Payments  to 
MSE  under  that  agreement  are  required 


to  be  made  for  the  period  from  and  after 
July  1. 1985,  with  payments  due  in  mid- 
August  1985  and  continuing  monthly 
thereafter.  LP&L  estimates  that,  based 
upon  the  estimated  $3.3  billion  installed 
cost  of  MSE's  share  of  Grand  Gulf  1  and 
the  Federal  Energy  Regulatory 
Commission's  ("FERC")  allocation  to 
LP&L  of  14%  of  MSE's  share  of  the 
capacity  of  Grand  Gulf  1,  its  monthly 
payment  obligation  to  MSE.  during  1985, 
will  approximate  $12  milUon.  However, 
the  payment  of  such  amount  will  be 
partially  offset  by  the  crediting  to  LP&L 
over  the  next  18  months  of  advance 
payments  previously  made  by  LP&L  to 
MSE  pursuant  to  a  power  purchase 
advance  payment  agreement. 

On  July  30. 1985.  the  LPSC  rejected 
LP&L's  aforesaid  application  for 
increased  retail  rates  to  cover  the  costs 
associated  with  the  in-service  status  of 
Waterford  3  and  Grand  Gulf  1.  On 
August  1. 1985.  LP&L  filed  a  complaint  in 
the  United  States  District  Court  for  the 
Middle  District  of  Louisiana  ("Court") 
seeking  preliminary  and  permanent 
injunctions  against  the  Commissioners 
of  the  LPSC  enjoining  them  from 
denying  LP&L  recovery  as  operating 
expenses  of  the  costs  associated  with 
the  capacity  and  energy  from  Grand 
Gulf  1  allocated  to  LP&L  pursuant  to  the 
opinion  and  order  of  the  FERC  dated 
June  13. 1985  (Opinion  No.  234;  Docket 
Nos.  ER82-61&-000  and  ER82-483-000). 
On  August  12. 1985  the  Court  dismissed 
the  complaint  for  lack  of  subject  matter 
jurisdiction. 

Pending  the  possible  receipt  of  retail 
rate  relief,  LP&L  will  be  required  to 
marshal]  all  available  cash  resources  in 
order  to  continue  to  meet  its  current 
obligations  and  will  be  required,  at  this 
critical  junctiu-e,  to  raise  firom  external 
sources,  to  the  extent  feasible,  capital  to 
meet  its  1985  requirements  for  cash. 

To  this  end,  LP&L  states  it  has 
undertaken  a  thorough  reexamination  of 
the  balance  of  its  1985  construction 
program  in  order  to  reduce  cash  outlays 
for  construction  projects  to  the 
maximum  extent  possible,  has  instituted 
stringent  internal  cost  control  measures 
so  as  to  reduce  operating  expenses 
wherever  possible,  and  will  be  required, 
in  light  of  its  continuing  current 
obligations  (including  those  in  relation 
to  MSE),  to  consider  reducing  or 
eliminating,  for  a  time,  the  future 
payment  of  cash  dividends  upon  its 
common  stock. 

With  respect  to  LP&L's  efforts  to  raise 
capital  from  external  sources,  in  May 
and  June  1985  LP&L  issued  and  sold  to 
MSU  an  aggregate  of  15,152,000 
additional  shares  of  its  common  stock 
for  $100,000,000  (HCAR  No.  23603. 


February  14. 1985).  In  addition,  LP&L  has 
effected  short-term  borrowings  during 
1985  to  provide  a  substantial  portion  of 
its  cash  requirements.  At  July  31, 1985, 
LP&L's  short-term  borrowings 
aggregated  $229.7  million,  leaving  LP&L 
with  only  $45.3  million  of  additional 
unused  borrowing  capability  (HCAR 
Nos.  23191.  December  30, 1983  and 
23632.  March  15. 1985).  Finally,  LP&L 
had  hoped  to  obtain  the  proceeds  of 
$105,000,000  principal  amount  of 
pollution  control  revenue  bonds  issued 
and  sold  in  December  1984,  which 
proceeds  are  being  retained  in  a  cash 
collateral  security  account  until  certain 
conditions  are  satisfied,  including 
certain  conditions  with  respect  to 
Waterford  3  (HCAR  No.  23547. 
December  28. 1984).  However,  in  light  of 
the  recent  action  of  the  LPSC,  LP&L 
cannot  be  assured  that  such  proceeds 
will  be  made  available  to  LP&L. 

Although  LP&L  believes  that  the 
courts  will  ultimately  award  LP&L  the 
necessary  amount  of  retail  rate  relief. 
LP&L  must  be  able  to  obtain  substantial 
additional  funds  from  external  sources 
by  no  later  than  October  1985  if  it  is  to 
remain  solvent.  In  view  of  its  already 
extended  short-term  debt  position  and 
the  previously  consummated  sales  to 
Middle  South  of  additional  common 
stock,  LP&L  believes  that  it  is  imperative 
that  it  now  be  permitted  to  issue  and 
sell  some  form  of  senior  security. 

LP&L's  ability,  however,  to  issue 
senior  securities  in  the  form  of  first 
mortgage  bonds  and  preferred  stock  is 
limited  by  the  terms  of  LP&L's  corporate 
instruments.  LP&L's  Mortgage  and  Deed 
of  Trust,  dated  as  April  1. 1944,  as 
supplemented  ("Mortgage"),  provides 
that  additional  first  mortgage  bonds  may 
not  be  issued  (except  for  the  purpose  of 
refunding  maturing  first  mortgage  bonds 
and  certain  other  purposes)  unless  the 
adjusted  net  earnings  of  LP&L  (as 
defined  in  the  Mortgage]  for  12 
consecutive  months  out  of  the  15  months 
immediately  preceding  the  issuance  of 
the  additional  first  mortgage  bonds  shall 
have  been  at  least  twice  the  amount  of 
the  annual  interest  requirements  on  all 
first  mortgage  bonds  at  the  time 
outstanding,  including  the  additional 
first  mortgage  bonds.  At  )une  30. 1985. 
LP&L's  Mortgage  earnings  coverage, 
calculated  as  above  provided,  was  only 
1.72,  and  (subject  to  the  limited 
exceptions  noted)  LP&L  is  currently 
precluded  by  the  Mortgage  from  issuing 
additional  first  mortgage  bonds. 

Under  the  terms  of  LP&L's  Restated 
Articles  of  Incorporation,  as  amended 
("Articles  of  Incorporation").  LP&L  may 
not  without  the  consent  of  the  holders 
of  at  least  a  majority  of  LP&L's  preferred 
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stock  then  outstanding,  issue  additional 
shares  of  preferred  stock  unless  the 
gross  income  of  LP&L  (as  defined  in  the 
Articles  of  Incorporation)  for  12 
consecutive  months  out  of  the  15  months 
immediately  preceding  the  issuance  of 
the  additional  shares  shall  have  been  at 
least  one  and  one-half  times  the  sum  of 
the  annual  interest  charges  on  all 
interest-bearing  indebtedness  of  LP&L 
and  the  annual  dividend  requirements 
on  all  outstanding  shares  of  preferred 
stock,  including  the  additional  shares 
being  issued.  At  June  30, 1985,  LP&L's 
Articles  of  Incorporation  earnings 
coverage,  calculated  as  provided  above, 
was  only  1.52,  and  LP&L  is  currently 
able  to  issue  only  a  nominal  amount  of 
additional  shares  of  preferred  stock; 
however,  issuance  of  additional  debt  as 
herein  proposed  will  necessarily  reduce 
the  ratio.  Moreover,  in  view  of  the  July 
30. 1985  decision  by  the  LPSC  denying 
LP&L  any  retail  rate  relief  and  the  deUy 
likely  to  be  experienced  in  obtaining 
retaU  rate  relief  through  the  courts,  LP&L 
does  not  anticipate  that  its  earnings  will 
increase  such  that  it  will  be  permitted, 
under  the  Mortgage  and  Articles  of 
Incorporation,  to  issue  during  1985  a 
significant  amount  of  additional  first 
mortgage  bonds  or  preferred  stock. 

Accordingly.  LP&L  proposes  to  issue 
and  sell  in  one  or  more  issues  from  time 
to  time  through  December  31, 1985  not  to 
exceed  $200,000,000  aggregate  principal 
amount  of  debentures  and/or  notes 
("Debentures").  The  Debentures  may  be 
unsecured  or  seciu-ed  by  a  second  lien 
upon  assets  of  LP&L,  depending  on 
market  requirements.  LP&L  states  that 
the  issuance  and  sale  of  the  Debentures 
is  critical  in  order  for  LP&L  to  meet  its 
requirements  for  funds  from  external 
sources  for  1985. 

The  Debentures,  which  may  be  issued 
under  an  indenture  or  indentures,  will 
be  sold  at  such  price(s),  will  bear 
interest  at  such  rate(s),  which  may  be 
adjustable,  and  mature  on  such  date(s}, 
which  in  certain  cases  may  be  in  excess 
of  ten  years,  as  will  be  determined  at 
the  time  of  sale.  Each  issue  of 
Debentures  may  include  provisions  for 
optional  redemption  prior  to  matiuity, 
and  may  include  certain  restrictions  on 
optional  redemption  for  a  given  number 
of  years.  The  Debentures  of  a  particular 
issue  may  also  include  provisioru  for  a 
sinking,  purchase  or  other  analogous 
fund  designed  to  retire  a  certain 
percentage  of  the  principal  amount  of 
such  issue  at  stated  intervals  prior  to 
maturity.  Information  with  respect  to  the 
price(8)  to  be  paid  to  LP&L,  interest 
rate(s),  maturity(ies).  redemption 
provisions  and  restriction  (if  any)  on 
redemption  and  sinking,  purchase  or 


analogous  fund  provisions  (if  any)  with 
respect  to  each  issue  of  Debentures  will 
be  supplied  by  amendment 

LP&L  expects,  based  upon  its 
assessment  of  the  current  market  for 
Debentures,  that  Debentures  would  be 
sold  to  the  public  in  conjunction  with 
any  public  offering  thereof,  in  minimum 
denominations  of  $25,000.  LP&L 
requests,  pursuant  to  paragraph  (a)(5)  of 
Rule  50.  that  the  Commission  exempt  the 
proposed  issuance  and  sale  of  the 
Debentures  from  the  competitive 
bidding  requirements  of  Rule  50. 
Because  of  LP&L's  earnings  coverage 
problems,  the  lack  of  an  existing  mad^ t 
for  debentures  or  notes  issued  by  LP&L, 
and  investor  concern  over  the  LP&L's 
regulatory  environment  and  financial 
condition,  LP&L  believes  that  the 
Debentin%8  will  be  difficult  to  market  to 
the  public.  LP&L  states  that  a  public 
offering  of  Debentures  would  require  an 
advance  marketing  effort  on  the  part  of 
underwriters  (which  would  not  be 
possible  under  competitive  bidding 
procedures)  and.  even  with  such  an 
advance  marketing  effort,  a  public 
offering  of  one  or  more  issues  of 
Debentures  may  not  be  as  advantageous 
as  a  private  placement  of  such 
Debentures.  Consequently,  the  interests 
of  LP&L.  its  investors  and  consumers 
require  that  LP&L  have  the  flexibility  to 
sell  the  Debentures  by  means  of 
negotiated  public  offering  and/or 
private  placement  with  institutional 
investors  in  order  to  secure  the 
advantages  of  an  advance  marketing 
effort  and/or  the  best  available  terms,  fai 
light  of  these  circumstances,  the 
Commission  authorizes  LP&L  to  enter 
into  negotiations  with  underwriters. 

To  make  the  findings  under  section 
7(d)  of  the  Act  necessary  to  permit  this 
declaration  to  become  effective,  the 
Commission  must  find,  among  other 
things,  that  LP&L  will  have,  or  is 
reasonably  hkely  to  have,  sufficient 
earnings  to  service  the  debt  sought  to  be 
issued.  The  Commission  also  must  find 
that  the  securities  to  be  issued  are 
reasonably  adapted  to  the  financial 
structure  of  LP&L  and  the  other 
companies  in  the  Middle  South  system 
as  well.  The  Commission  further  must 
find  that  the  terms  and  conditions  of 
such  securities  are  not  detrimental  to 
the  public  interest  or  the  interests  of 
investors  or  consumers.  Based  on  the 
record  presently  before  it  the 
Commission  has  serious  reservation 
about  its  ability  to  make  such  findings. 
The  Commission  therefore  requests  aO 
interested  persons,  including  state 
regulatory  authorities  with  jurisdiction 
over  the  rates  charged  by  operatii^g 
companies  in  the  Middle  South  system. 
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to  address  these  issues  in  comments 
submitted  on  the  instant  declaration. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  sumbit  their  views  in 
writing  by  September  9, 1985.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notiHed 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
|FR  Doc.  85-19823  Filed  8-19-85:  8:45  am) 
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(ReleaM  No.  34-22325;  SR-6SE-65-4] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  Boston  Stock  Exchange,  Inc. 
("BSE")  submitted  on  June  7, 1985. 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  and  Rule  19b-4  thereunder,  to 
amend  Chapter  II  (Dealings  on  the 
Exchange — Execution  Guarantee")  to 
increase  the  execution  guarantee 
applicable  to  agency  orders  from  1.299 
shares  to  2,500  shares,  in  the  100  most 
actively  traded  stocks  ("MATS  issues") 
as  measured  by  share  volume  reported 
through  the  consolidated  transaction 
reporting  system.'  In  addition,  a  dealer 


'  The  BSE  has  provided  that  designation  of  MATS 
issues  will  be  made  quarterly,  based  upon  figures 
provided  by  the  Consolidated  Tape  Association  for 
the  preceding  quarter.  Notice  of  the  designation 
shall  be  given  the  BSE  membership  on  a  quarterly 
basis.  In  addition,  the  Exchange  publishes  a  guide  to 
all  issues  traded  on  the  BSE  and  MATS  issues  will 
l>e  designated  as  such  in  the  guide.  See  letter  from 
Michael  R.  Undburg.  Vice  President  and  General 
Counsel.  BSE  lo  Michael  Cavalier,  Branch  Chief. 
Exchange  Regulation,  dated  August  7. 1965. 


specialist  may  voluntarily  offer  any 
stock  in  which  he  is  registered  to  be 
designated  a  MATS  issue.  The  BSE  also 
has  provided  for  the  possibility  that  in 
certain  markets  for  particular  issues,  the 
application  of  a  2,500  share  guarantee 
may  be  harmful  to  the  dealer-specialist. 
In  these  cases,  the  dealer-specialist  may 
petition  for  exemption  from  the 
execution  guarantee  (not  applicable  to 
the  1,299  share  guarantee),  and  such 
exemption  will  be  granted  by  the  Market 
Performance  Committee  only  for  good 
cause. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22135,  June  11, 1985]  and  by  publication 
in  the  Federal  Register  (50  FR  25505. 
June  19. 1985).  No  comments  were 
received  with  respect  to  the  proposed 
rule  filing. 

The  Commission  flnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  August  13, 1985. 
Shirley  E.  HoUU, 

Assistant  Secretary. 

[FR  Doc.  85-19824  Filed  7-19-85:  8:45  am] 

BILUNQ  CODE  M10-01-M 


IR*t«M«  No.  34-22327;  FN*  No.  SR-NYSE- 

85-26] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Ctiange  by 
New  Yoric  Stock  Exchange,  Inc., 
Relating  to  Enhancement  to  Order  Size 
Eligibility  for  SuperOOT  System  and 
Modification  to  Reference  Price 
Assigned  to  SuperOOT  Orders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78(b)(1).  notice  is  hereby  given 
that  on  the  New  York  Stock  Exchange. 
Inc.  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I.  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organizaiton.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
enhancements  in  the  order  size  to  the 
Exchange's  SuperDOT  System  and  a 
change  in  the  reference  price  which  is 
assigned  to  market  orders  entered 
through  the  SuperDOT  System. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discuss  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  placed  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  regarding  the  increase  in  order 
size  for  orders  eligible  for  transmission 
through  the  SuperDOT  system  is  to 
enable  larger-size  orders  to  obtain 
efficient  and  timely  executions. 
Additionally,  the  Exchange  proposes  to 
change  the  reference  price  which  is 
assigned  to  each  market  order  entered 
through  SuperDOT  to  a  price  based  on 
the  New  York  Stock  Exchange  ("NYSE") 
quotation  at  the  time  the  SuperDOT 
order  is  printed  on  the  Floor. 

The  proposed  rule  change  consists 
essentially  of  the  following: 

(i)  Raising  order  size  eligibility  in  the 
Designated  Order  Turnaround  (DOT) 
System  (hereinafter  referred  to  as 
"SuperDOT')  from  1,099  shares  to  3,099 
shares. 

(ii)  Providing  that  marketable  limit 
orders  up  to  3,099  shares  be  treated  as 
market  orders  for  purposes  of  the 
SuperDOT  System  rules  and  procedures. 

(iii)  Extending  the  Exchange's  policy 
on  the  specialist  not  charging  a 
commission  on  SuperDOT  market  orders 
and  marketable  limit  orders  to  such 
orders  up  to  3,099  shares.  (The  specialist 
may  continue  to  charge  a  commission  on 
SuperDOT  market  orders  to  sell  short 
and  marketable  limit  orders  to  sell 
short.) 

(iv)  Providing  that  system-generated 
reports  for  SuperDOT  market  orders  and 


Federal  Register  /  Vol.  50.  No.  161  /  Tuesday.  August  20.  1985  /  Notices 33663 


marketable  limit  orders  whenever  the 
specialist  fails  to  report  an  execution 
within  a  predetermined  time  period  shall 
be  extended  to  all  such  orders  up  to 
3,099  shares. 

(vj  Changing  the  reference  price 
which  is  assigned  to  each  market  order 
entered  through  the  SuperDOT  system 
to  a  price  based  on  the  New  York  Stock 
Exchange  ("NYSE")  quotation  at  the 
time  the  SuperDOT  order  is  printed  on 
the  Floor  rather  than  basing  the 
reference  price  on  the  NYSE  last  sale  as 
at  present. 

(vi)  Amending  Rule  123A.47  to  provide 
that  the  specialist's  "V»  point  error 
guarantee"  shall  be  applicable  to 
SuperDOT  market  orders  "of  a  size  as 
the  Exchange  shall  from  time  to  time 
determine".  At  this  time,  the  Exchange 
has  determined  that  the  "Vi  point  error 
guarantee"  shall  be  applicable  to 
SuperDOT  market  orders  and 
marketable  limit  orders  up  to  1,099 
shares. 

Increase  in  Order  Size  Eligibility.  The 
exchange  proposes  that  the  size  of 
orders  eligible  for  transmission  to  the 
Floor  via  the  SuperDOT  system  be 
increased  from  the  present  1,099  shares 
to  3,099  shares.  The  Exchange  is  also 
proposing  that  marketable  limit  orders 
(i.e.,  limit  orders  that  are  immediately 
executable  because  the  price  (as 
reflected  by  the  current  bid  or  offer)  of 
the  subject  security  at  the  time  the 
orders  are  received  by  the  LMT  System 
is  equal  to  or  better  than  the  limit  price 
speciHed  on  the  order)  up  to  3,099  shares 
be  handled  in  the  same  manner  as 
SuperDOT  market  orders,  and  be 
subject  to  all  SuperDOT  trading  rules 
and  procedures.  This  proposed 
enhancement  will  accommodate  the 
needs  of  member  Firms  to  obtain 
efficient  executions  of  large-size  orders 
in  a  timely  and  reliable  fashion.  The 
new  order  size  parameter  will  be 
implemented  in  two  stages,  i.e.  initially 
firms  will  be  allowed  to  enter  SuperDOT 
market  orders  up  to  2,099  shares  and 
over  several  months,  the  order  size 
eligibility  will  be  increased  to  3,099 
shares. 

Ever  since  SuperDOT  was  first 
introduced,  the  Exchange  has  been 
concerned  that  order-size  eligibility  be 
gradually  expanded  in  response  to 
evolutionary  trends  toward  larger-size 
orders.  Thus,  order-size  eligibility  has 
been  raised  in  stages  from  199  shares  to 
599  shares  to  its  present  1,099  shares. 
The  Exchange  notes  that  the  average 
trade  size  today  is  already  in  excess  of 
the  1,099  share  parameter  presently  in 
use;  in  1984  the  average  trade  size  was 
1,781  shares,  and  for  the  first  quarter  of 
1985  the  average  trade  size  was  1,860. 
Thus,  the  Exchange  believes  that  the 


proposed  raising  of  order  eligibility  to 
3,099  shares  for  SuperDOT  market  and 
marketable  limit  orders  is  an 
appropriate  response  that  this  time  to 
current  trends  toward  increasing  order 
size. 

Commissions  on  SuperDOT  Market 
and  Marketable  Limit  Orders.  The 
Exchange  proposes  to  extend  the  policy 
that  the  specialist  not  charge  a 
commission  for  executing  SuperDOT 
market  orders  and  marketable  limit 
orders  up  to  3,099  shares.  The  "no 
commission"  policy  promotes  the 
purposes  of  section  llA(a)(l)(c)(i), 
which  calls  for  "economically  efficient 
execution  of  securities  transactions."  As 
noted  in  SR-NYSE-84-21,  SuperDOT 
market  orders  to  sell  short  and 
marketable  limit  orders  to  sell  short 
require  a  degree  of  service  by  the 
specialist  greater  than  that  called  for  in 
executing  simple  buy  or  sell  orders. 
Thus,  the  Exchange's  "no  commission" 
policy  does  not  apply  to  SuperDOT 
market  orders  to  sell  short  and 
marketable  limit  orders  to  sell  short. 

System-Generated  Reports  When 
Specialist  Fails  to  Report  Execution. 
The  Exchange  introduced  the  concept  of 
system-generated  reporting  to  the 
SuperDOT  system  in  SR-NYSE-83-20, 
which  provided  that  reports  are 
generated  whenever  the  speciahst  fails 
to  report  an  execution  or  a  "stop"  once 
five  minutes  have  elapsed  after  such 
order  reaches  the  Floor.  Subsequently, 
the  time  parameter  for  system-generated 
reports  was  reduced  to  a  minimum  of 
two  minutes,  although  in  actual  practice 
the  Exchange  utilizes  a  "timer"  of  three 
minutes.  The  concept  has  also  been 
extended  to  marketable  limit  orders. 

The  rule  change  proposed  herein 
would  extend  the  concept  of  system- 
generated  reports  when  the  specialist 
fails  to  report  an  execution  within  a 
predetermined  time  period  to  SuperDOT 
market  orders  and  marketable  limit 
orders  up  to  3,099  shares.  System- 
generated  reporting  is  designed  to 
ensure  that  all  SuperDOT  market  orders 
and  marketable  limit  orders  are 
responded  to  on  a  timely  basis. 

The  Exchange  notes  that  the  so-called 
"SuperDOT  turnaround  time"  has  been 
steadily  decreasing.  According  to 
Exchange  statistics  for  1984,  94.4%  of  all 
SuperDOT  orders  were  responded  to 
(i.e.,  they  received  an  execution  or 
"stop"  report)  within  two  minutes  of  the 
receipt  of  such  orders  on  the  Floor.  The 
actual  percentage  of  such  orders 
affected  by  system-generating  reporting 
is  only  1-2%  since,  as  noted  above,  the 
Exchange  presently  utilizes  a  "timer"  of 
three  minutes. 

Change  in  Reference  Price  for 
SuperDOT  Market  Orders.  Besides 


extending  the  concept  of  system- 
generated  reports  to  all  SuperDOT 
market  orders  up  to  3,099  shares,  the 
Exchange  proposes  to  Change  the 
reference  price  which  is  used  as  the 
basis  for  system-generated  reports  of 
such  orders  if  the  specialist  fails  to 
report  an  execution  within  the 
predetermined  times  period.  The 
Exchange  proposes  to  change  the  basis 
for  the  reference  price  to  the  New  York 
Stock  Exchange  ("NYSE")  quotation  in 
the  security  named  in  the  order  at  the 
time  the  SuperDOT  order  is  printed  on 
the  Floor.  Ptesently,  the  reference  price 
is  based  on  the  last  NYSE  sale  just  prior 
to  the  order  being  delivered  to  the  Floor 
by  the  system.  Under  the  proposed 
change,  at  the  expiration  of  the  "timer". 
SuperDOT  market  orders  would  be 
priced  and  reported  by  the  system  at  the 
bid/offer,  as  appropriate,  on  the 
Exchange  at  the  time  the  order  is  printed 
on  the  Floor. 

The  Exchange  notes  that  presently, 
marketable  limit  orders  up  to  1,099 
shares  which  are  entered  into  the  Limit 
Order  ("LMT")  System  are  assigned  the 
prevailing  NYSE  quotation  at  the  time 
the  order  is  printed  on  the  Floor  as 
reference  price.  In  addition,  as  to  those 
stocks  eligible  for  the  Exchange's 
Immediate  Reporting  Service,  the 
reference  price  for  both  market  and 
marketable  limit  orders  is  the  NYSE 
bid/offer,  as  the  case  may  be,  at  the 
time  the  order  is  printed  on  the  Floor. 
Thus,  the  rule  change  proposed  herein 
will  provide  that  in  any  case  where  a 
report  is  generated  through  the 
SuperDOT  and  LMT  Systems,  the 
reference  price  assigned  will  be 
uniformly  based  on  the  prevailing  NYSE 
quotation. 

The  Exchange  believes  that  the  use  of 
the  NYSE  quotation  as  a  reference  price 
will  more  closely  approximate  execution 
prices  normally  received  through  the 
auction  process.  In  addition,  the 
proposal  eliminates  the  disparity 
between  reference  prices  used  in 
Exchange  systems,  thereby  providing 
that  all  orders  in  which  the  system- 
generating  reporting  feature  is 
applicable  will  have  a  uniform-pricing 
algorithm. 

Features  Not  Extended  to  New  Order 
Size  Parameter.  Finally,  it  is  significant 
to  note  that  three  other  enhancements  to 
the  SuperDOT  system  presented  in  SR- 
NYSE-84-21  shall  not  be  applicable  to 
SuperDOT  market  or  marketable  limit 
orders  over  1.099  shares:  (1)  single-price 
execution  and  (2)  eligibility  for  the 
Exchange's  "Immediate  Reporting 
Service",  and  (3)  the  specialist's 
guarantee  of  execution  prices  he  reports 
on  SuperDOT  market  orders  and 
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marketable  limit  orders,  up  to  V^  point, 
or  codified  in  Exchange  Rule  123A.47. 
which  currently  provides  that  the  "V4 
point  error  guarantee"  will  apply  to 
SuperDOT  market  orders  and  to  limit 
orders  "of  a  sire  as  the  Exchange  from 
time  to  time  determines".  At  this  time, 
the  Exchange  has  determined  that  the 
"Vi  point  guarantee"  share  be  applicable 
to  SuperDOT  orders  up  to  1.099  shares 
only. 

(2)  Statutory  Basis 

The  enhancements  proposed  herein 
are  designed  to  facilitate  transactions 
involving  orders  on  the  Exchange  and  to 
provide  for  efficient  clearance  and 
settlement  of  these  transactions. 
Implementation  of  these  enhancements 
will  be  consistent  with  those  provisions 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act")  which  encourage  use  of  new 
data  processing  and  communications 
techniques,  economically  efficient 
execution  of  securities  transactions,  and 
more  efficient  market  operations.  It  will 
also  advance  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  See  sections  llA{a)(l)  and 
17A(a)(l). 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  changes  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  In  fact,  the 
Exchange  believes  that  the  proposed 
enhancements  will  promote  competition 
by  enabling  the  Exchange  to  compete 
more  effectively  for  order  flow  with 
other  exchanges  which  utilize 
automated  order  delivery  and  execution 
systems. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  received  a  written 
comment  on  the  proposed  rule  change 
from  the  Alliance  of  Floor  Brokers 
(AFB).  The  AFB  raised  four  objections  to 
the  proposal: 

(i)  It  may  result  in  possible  market 
structure  problems; 

(ii)  It  may  accelerate  a  shift  toward 
dealer  markets  and  an  erosion  of  valued 
auction  market  protections; 

(iii)  It  may  result  in  a  widening  of 
quotas  and  a  commensurate 
deterioration  in  the  quality  of  markets: 
and 

(iv)  There  may  be  a  public  perception 
of  professional  advantage  and  market 
manipulation. 

The  AFB  also  alluded  to  some 
differences  of  opinion  on  the  merits  of 


the  proposed  rule  change  by  two 
Exchange  committees  that  considered 
this  matter.  The  Exchange  notes  that,  to 
the  extent  any  differences  of  opinion 
surfaced,  they  dealt  largely  with  the 
appropriateness  of  the  order-size 
eligibility  criterion,  as  a  number  of 
order-size  eligibility  criteria  in  excess  of 
3.099  shares  were  considered  and 
ultimately  rejected. 

As  to  the  specific  concerns  raised  by 
the  AFB.  the  Exchange  responds  as 
follows: 

Market  Structure.  The  Exchange  does 
not  believe  the  proposed  rule  changes 
will  have  any  adverse  impact  on  market 
structure.  If  anything,  they  will 
strengthen  the  efficiency  of  the  current 
market  structure  by  responding  to  the 
interest  expressed  by  members  and 
member  firms  in  timely,  cost-effective 
executions  of  their  orders. 

Shift  toward  Dealer  Markets/Erosion 
of  Auction  Market  Protections.  The 
Exchange  notes  that  the  proposed  rule 
changes  simply  facilitate  the  automated 
routing  of  larger-size  orders  to  the 
specialist's  post.  The  specialists  still 
must  expose  each  order  to  the  Trading 
Crowd,  and  afford  each  order  the 
opportunity  to  interact  with  buying/ 
selling  interest  present  at  that  time  in 
the  marketplace.  The  specialist  remains 
fully  subject  to  the  so-called 
"affirmative"  and  "negative" 
obligations,  which  strictly  limit  his 
trading  as  a  dealer  to  the  needs  of  the 
market.  In  addition.  Exchange  Rule  91 
permits  a  customer  who  has  traded  with 
the  speciahst  acting  as  both  agent  and 
prinicpal  on  a  trade  to  reject  the  trade. 

Thus,  the  Exchange  does  not  believe 
that  the  proposed  rule  changes  will 
accelerate  any  trend  toward  a  dealer 
market,  or  undermine  in  any  way  the 
protections  of  the  Exchange's  traditional 
auction  market. 

Widening  of  Quotes /Deterioration  in 
Market  Quality.  The  Exchange  does  not 
believe  that  the  automated  routing  to  the 
specialist's  post  of  orders  up  to  3.099 
shares  will  necessarily  result  in  any 
widening  of  quotas  and  deterioration  in 
the  quality  of  the  Exchange's  market  in 
any  of  its  listed  stocks.  The  Exchange 
will,  however,  carefully  monitor  the 
impact  of  the  proposed  rule  changes  on 
market  quality.  As  noted  above,  the 
Exchange  intends  to  raise  the  SuperDOT 
order-size  eligibility  criterion  to  2.099 
shares  initially.  If,  after  several  months 
experience  with  this  criterion,  there 
does  not  appear  to  be  any  adverse 
impact  on  market  quality,  the  Exchange 
intends  to  raise  the  order-size  eligibility 
criterion  to  3,099  shares. 

Professional  Advantage/Market 
Manipulation.  The  Exchange  does  not 
believe  that  market  professionals  have 


any  advantage  over  public  customers  in 
the  use  of  the  SuperDOT  order  routing 
facility,  or  that  the  SuperDOT  facility 
lends  itself  in  any  way  to  market 
manipulation.  The  Exchange  believes 
that  SuperDOT  efficiencies  have  well- 
served  the  needs  of  public  customers, 
and  that  the  proposed  rule  changes  will 
further  enhance  the  attractiveness  of  the 
SuperDOT  system  for  such  customers.  In 
any  event,  the  Exchange  notes  that  its 
audit  trial  requirements  mandate  that 
member  firms  indicate  when  they  are 
trading  for  their  own  accounts,  so  that 
the  Exchange  will  be  readily  able  to 
detect  any  unusual  proprietary  trading 
activity  through  the  SuperDOT  system. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
secUon  19(b)(2)  of  the  Act.  The 
Exchange  believes  that  the  SuperDOT 
enhancements  proposed  herein  will 
benefit  member  organizations  by 
providing  more  rapid,  efficient  and  cost- 
effective  executions  and  reports  through 
the  Exchange's  systems.  The  changes 
will  also  enhance  the  Exchange's  ability 
to  compete  with  automated  order 
delivery  and  execution  systems  on  other 
exchanges.  Subject  to  the  approval  of 
the  Commission,  the  Exchange  is  ready 
to  begin  the  operation  of  the  proposed 
changes  during  this  summer.  In  view  of 
the  anticipated  benefits  of  the  changes 
as  noted  above,  and  the  fact  that  all 
preliminary  work  necessary  to 
implement  them  is  completed,  the 
Exchange  requests  the  Commission  find 
good  cause  to  approve  the  proposed  rule 
changes  on  an  accelerated  basis. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i)" 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  data,  xaews  and  arguments 
concerning  the  foregoing.  In  particular, 
the  Commission  requests  comment  on 
the  proposed  change  in  the  reference 
price  for  SuperDOT  market  orders.  The 
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NYSE  proposed  to  change  the  reference 
price  at  which  orders  will  be  executed  if 
not  executed  by  the  specialist  within 
three  minutes  of  receipt  from  the  NYSE 
last  sale  prior  to  the  order  reaching  the 
floor  to  the  NYSE  quotation  in  the 
security  at  the  time  the  SuperDOT  order 
is  printed  on  the  NYSE  floor.  The 
Commission  notes  that  every  other 
exchange  system  in  which  executions 
occur  on  a  derivative  or  automated 
basis,  including  the  NYSE's  R4  *  and 
"Immediate  Reporting"  Services,''  the 
Pacific  Stock  Exchange's  SCOREX 
system,  the  Midwest  Stock  Exchange's 
MAX  system,  and  the  Philadelphia 
Stock  Exchange's  PACE  system,  provide 
executions  based  on  the  best  bid  and 
offer  of  all  market  centers  included  in 
the  Intermarket  Trading  System  ("ITS/ 
BBO").3 

The  Commission  recognizes  that  at 
present  executions  would  occur  in  the 
SuperDOT  system  only  after  the  order 
has  been  held  by  the  specialist  for  three 
minutes.  The  NYSE  states  that  only  1- 
2%  of  SuperDOT  orders  are  executed 
automatically  after  the  expiration  of 
three  minutes.  Nonetheless,  the 
Commission  notes  that  the  NYSE  is 
presently  authorized  to  lower  the  time 
period  before  automatic  execution  to 
two  minutes  without  further 
Commission  approval  5.6%  of  all 
SuperDOT  orders  were  executed  after 
two  minutes  had  expired.  Accordingly, 
the  Commission  requests  comment 
whether  use  by  the  NYSE  of  its  own 
quote  for  this  execution  purpose  is 
consistent  with  the  standards  of  the  Act, 
including  protection  of  investors  and  the 
development  of  a  national  market 
system. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 


■  See  Securities  Exchange  Act  Release  No.  20350 
(November  4, 1983). 

'  See  Securities  Exchange  Act  Release  No.  21197 
(August  2. 1984). 

'  The  NYSE's  Immediate  Reporting  Service  only 
provides  automatic  executions  when  the  NYSE 
quotes  equals  the  FTS  best  quote  and  the  quote 
spread  is  '/•. 


Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  10, 1985. 

Dated:  August  13, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shiriey  E.  HoUb, 
Assistant  Secretary. 
(FR  Doc.  85-19fl25  Filed  8-19-65:  8:45  am] 

BILUNO  COOC  MIO-OI-M 

[Release  No.  35-23797;  70-7146] 

Georgia  Power  Co.;  Proposed 
Acquisition  of  Coai  Hopper  Railroad 
Cars 

August  15, 1985. 

Georgia  Power  Company  ("Georgia"). 
333  Piedmont  Avenue,  NE.,  Atlanta, 
Georgia  30308,  an  electric  utility 
subsidiary  of  The  Southern  Company,  a 
registered  holding  company,  has  Hied  an 
application  with  this  Commission 
pursuant  to  sections  9(a)  and  10  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ( "Act "). 

Georgia  proposes  to  acquire,  by  lease 
or  purchase,  up  to  an  aggregate  of  600 
aluminum  coal  hopper  railroad  cars 
during  the  period  prior  to  December  31, 
1986,  for  use  in  transporting  coal  by  unit 
train  to  coalfired  generating  plants 
owned  and/or  operated  by  Georgia. 
Georgia's  acquisition  of  these  coal  cars 
will  be  in  such  numbers,  within  the 
overall  limit,  at  such  times  and  by  use  of 
such  means  as  Georgia  shall  then 
determine  to  be  necessary  or 
appropriate  for  proper  and  economic 
provision  of  coal  to  such  plants.  The 
proposal  includes  coal  cars  which  may 
be  acquired  in  the  future  for  the 
replacement  of  damaged  or  otherwise 
retired  coal  cars  for  which  approval  has 
been  requested  in  this  application. 
Georgia  contemplates  that  the  cars 
which  it  acquires  pursuant  to  this 
application  will  not  be  held  for  sublease; 
however,  in  the  event  any  of  such  cars 
should  be  subleased.  Georgia  would 
account  for  the  proceeds  therefrom  as  a 
credit  against  recognized  and  related 
coal  car  expense. 

The  price  per  car  is  expected  to  be 
between  $43,000  and  $46,000.  or  between 
$25.8  million  and  $27.6  million  in  the 
aggregate,  if  the  cars  are  purchased. 
Qualified  proposals  to  manufacture  the 
aluminum  cars  have  been  received  from 
three  vendors.  Georgia  will  request  bids 
from  approximately  15  non-affiliated 
equipment  leasing  companies 


concerning  the  acquisition  of  these  cars 
by  leveraged  operating  lease,  the  term  of 
which  would  be  between  15  to  25  years 
with  the  lessor  being  entitled  for  tax 
purposes  to  claim  depreciation  and  any 
available  investment  tax  credit.  Georgia 
would  be  responsible  for  maintenance, 
upkeep,  and  taxes  (other  than  income 
taxes  imposed  on  the  lessor).  Based  on 
current  market  conditions  and  the 
current  federal  income  tax  code. 
Georgia  anticipates  the  semi-aimual 
lease  rate  (payable  in  arrears)  to  be 
between  4.75%  and  5.5%.  In  addition. 
Georgia  may  own  the  cars  for  less  than 
90  days  in  the  process  of  leasing  them  as 
allowed  by  Internal  Revenue  Code 
Section  48(b)(2).  Georgia  has  not  yet 
determined  that  leasing  is  the  most 
advantageous  method  presenUy 
available  to  it  for  acquisition  of  these 
cars  and  may  elect  to  purchase  the  cars. 
The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  10. 1985.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20549. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  speciticaily  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
appUcation,  as  filed  or  as  it  may  be 
amended,  may  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 

[FR  Doc.  85-19874  Filed  8-19-85: 8:45  am] 
BlUMQ  CODE  MKMI1-M 


[Release  No.  40-14674;  Rte  Na  612-6077] 

Prudential-Bache  Global  Fund,  Inc.,  •< 
al.;  Application  for  Amended  Order 
Relating  to  Waiver  and  Reduction  of 
Contingent  Deferred  Sales  Charge 

August  15, 1985. 

Notice  is  hereby  given  that  Prudential- 
Bache  Global  Fund,  Inc.  and  Prudential- 
Bache  Government  Plus  Fund  Inc..  both 
open-end,  diversified,  management 
investment  companies  registered  imder 
the  Investment  Company  Act  of  1940 
("Act")  and  Prudential-Bache  Securities 
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Inc.  ("Pmdential-Bache".  collectively, 
"Applicants"),  each  at  One  Seaport 
Plara,  New  York.  NY  10292,  filed  an 
application  on  )uly  16. 1985.  pursuant  to 
section  e(c)  of  the  Act.  for  an  order 
amending  an  existing  exemptive  order  of 
the  Conuniasion,  dated  July  1, 1985 
(Investment  Company  Act  Release  No. 
14615).  The  existing  order  exempts  the 
Funds,  and  any  other  existing  or  future 
registered  mutual  fund  for  which 
Prudential-Bache  serves  as  manager  or 
administrator,  and  distributor,  and 
which  is  sold  substantially  on  the  same 
basis  as  the  Funds  (collectively. 
"Exempted  Funds"),  from  the  provisions 
of  section  2(a}(32),  2(a)(35),  22(c)  and 
22(d)  of  the  Act  and  Rule  22c-l 
thereunder  to  the  extent  necessary  to 
permit  the  assessment  (and  waiver  and 
reduction  in  certain  cases)  of  a 
contingent  deferred  sales  charge 
("CDSL")  on  certain  redemptions  of 
their  shares.  The  amended  order  would 
grant  an  additional  exemption  from 
section  22(d)  of  the  Act  to  permit  the 
waiver  and  reduction  of  such  CDSL 
under  the  circumstances  described 
below.  All  interested  persons  are 
referred  to  the  application  on  ^e  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  the  rules  theretmder  for  the 
relevant  statutory  provisions. 

According  to  the  application,  the 
existing  exemptive  order  permits  the 
Exempted  Funds  to:  (i)  Impose  a  CDSL 
redemptions  of  their  shares,  as 
described  in  the  existing  order,  (ii) 
waive  such  CDSL  on  redemptions 
following  the  death  or  disability  of  a 
stockholder  and  on  redemptions  upon 
certain  distributions  by  qualified 
retirement  plans,  and  (iii)  reduce  the 
CDSL  for  redemptions  by  a  stockholder 
who  has  purchased  more  than  a  stated 
minimum  of  shares  of  any  one  Exempted 
Fund.  Applicants  now  seek  to  amend  the 
existing  order  to  permit  stockholders  of 
the  Exempted  Funds  to  aggregate 
purchases  of  shares  of  one  or  more 
specified  Exempted  Funds  for  purposes 
of  determining  the  applicability  of  any 
such  reduced  CDSL.  For  example,  if  an 
Exempted  Fund  offers  a  reduced  CDSL 
upon  redemption  of  shares  by  a 
stockholder  who  has  purchased  more 
than  one  million  dollars  in  shares  of  that 
Exempted  Fund,  purchases  by  that 
stockholder  of  shares  of  one  or  more 
additional  specified  Exempted  Funds 
would  be  counted  in  determining 
whether  the  one  million  dollars 
threshold  has  been  reached. 

In  addition.  Applicants  propose  to 
consider  the  following  affiliated 
stockholders  of  the  Exempted  Funds  as 


one  for  purposes  of  determining  the 
availability  of  the  reduced  CDSL:  (i)  An 
individual,  his  or  her  spouse,  and  his  or 
her  children  under  the  age  of  21, 
purchasing  securities  for  his.  her  or  their 
account;  (ii)  any  organized  group  of 
persons  which  has  been  in  existence  for 
more  than  six  months  and  has  some 
purpose  other  than  the  purchase  of 
redeemable  securities  of  registered 
investment  companies  at  a  discount;  (iii) 
a  corporation,  partnership  or  trust;  other 
corporations,  partnerships  or  trusts 
controlling,  controlled  by  or  under 
common  control  therewith;  and  any 
employee  benefit  plan  or  plans  covering 
employees  of  one  or  more  of  such 
afTiliated  entities;  (iv)  a  corporation, 
partnership  or  trust  together  with  any 
natural  persons  controlling  such 
corporation,  partnership  or  trust:  and  (v) 
one  or  more  trusts  established  by  the 
same  grantor.  Finally,  Applicants 
propose  to  waive  the  CDSL  on 
redemptions  of  shares  of  an  Exempted 
Fund  which  were  purchased  through 
reinvestment  of  dividends  or 
distributions  of  other  specified 
Exempted  Funds. 

Applicants  assert  that  the  proposed 
waiver  and  reduction  of  the  CDSL  based 
upon  the  aggregation  and  dividend 
reinvestment  privileges  described  above 
are  fair  and  equitable  and  in  the  best 
interests  of  the  stockholdres  of  the 
Exempted  Funds.  Applicants  represent 
that  selling  effort  and  expense  is 
reduced  for  sales  of  Exempted  Fund 
shares  to  purchasers  who  are  already 
stockholdres  of  another  Prudential- 
Bache  Mutual  Fund,  and  to  purchasers 
who  are  affiliated  with  existing 
stockholdres.  Applicants  further 
represent  that  no  selling  effort  or 
expense  is  involved  in  the  case  of 
Exempted  Fund  shares  purchased 
through  reinvestment  of  the  dividends 
and'distributions  from  other  Exempted 
Funds. 

Applicants  submit  that, 
notwithstanding  that  the  CDSL  is 
assessed  upon  redemption  rather  than 
purchase,  it  should  nonetheless  be 
construed  as  a  sales  load  within  the 
meaning  of  section  2(a)(35)  of  the  Act. 
AppUcants  represent  that  the  Exempted 
Funds'  proposed  waiver  and  reduction 
of  the  CDSL  on  the  basis  of  such 
aggregation  or  dividend  reinvestment 
privileges  will  comply  with  the 
provisions  of  Rule  22d-l  under  the  Act. 

Notice-is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  tfte  application  may,  not  later 
than  September  10, 1985.  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 


specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  Hied  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Cominission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HoIUb, 
Assistant  Secretary. 
[PR  Doc.  85-19875  Filed  8-19-85:  8:45  am) 

BILLIMQ  CODE  MIfr-OMi 


IRelMM  No.  34-22329;  SR-NYSE-85-23] 

Setf-Reguiatory  Organizations;  New 
York  Stock  Exchange,  inc.;  Order 
Approving  Proposed  Rule  Change 

August  14, 1985. 

The  New  York  Stock  Exchange,  Inc. 
("NYSE")  submitted  on  June  17, 1985. 
copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to  modify 
the  NYSE's  definition  of  the  term  "sales 
sheet"  as  applicable  to  the  NYSE's  rules 
governing  its  publication  of  transactions 
and  corrections  to  transaction  reports. 
That  definition  is  set  forth  as 
Supplementary  Material  in  paragraphs 
2128A  and  2128B  of  the  NYSE  rule  book 
(the  "Supplementary  Material" 
originally  referred  to  former  NYSE  Rule 
125  which  was  rescinded  in  1975).  The 
proposed  change  would  re-define  the 
term  "sales  sheet"  to  mean  "the  list  of 
transactions  published  by  the  New  York 
Stock  exchange  or  its  authorized 
agents,"  and  would  substitute  that 
definition  for  "the  list  of  transactions 
published  by  Francis  Emory  Fitch,  Inc.," 
which  is  the  existing  definition. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22186.  June  28, 1985)  and  by  publication 
in  the  Federal  Register  (50  FR  27880,  July 
8. 1985).  No  comments  were  received 
with  respect  to  the  proposed  rule  filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


Kadaral  Regigter  /  Vol.  50.  No.  161  /  Tueeday.  August  20.  196S  /  Notices 


exchange  and,  in  particular,  the 
requirements  of  section  6,  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  die 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

SUriey  E.  Hollis. 

Assistant  Secretary. 

|FR  Doc.  85-1B876  Piled  fr-l»-«S:  8:45  am] 

WLUNO  CODE  WIO-et-M 


SMALL  BUSINESS  ADMINISTRATION 
|Uc«nM  No.  06/06-6176] 

Surrender  of  License;  Edict 
Investment 

Notice  is  hereby  given  that  Edict 
Investment  Corp.  (Edict)  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act).  Edict 
was  licensed  by  the  Small  Business 
Administration  on  March  20. 1975, 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  August  12, 1985,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  SOJXn.  Small  Business 
Investment  Companies) 

Dated:  August  14, 1985. 
Robert  G.  Uneberry, 
Deputy  Associate  Administrator  for 
Investment. 
(FR  Doc.  85-19845  Filed  8-19-85;  8:45  am) 

BILUNG  CODE  M2t-0t-« 


lUcenM  No.  02/02-0407] 

Equities  Capital  Co.,  Inc.;  License 
Surrender 

Notice  is  hereby  given  that  Equities 
Capital  Co.,  Inc.,  890  West  End  Avenue, 
New  York.  New  York  10025,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Equities  Capital  Co.,  Inc.  was  licensed 
by  the  Small  Business  Administration  on 
October  22, 1980. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  surrender 
of  the  license  was  accepted  on  July  31, 
1985,  and  accordingly,  all  rights, 


privileges,  and  franchisee  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  12, 1985. 
RobMt  G.  LimbMry, 

Deputy  Associate  Administrator  for 
Investment. 

(FR  Doc.  85-19646  Filed  8-19-66;  6:45  am] 

BILUNQ  CODE  WSS^nHI 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Petition  No.  85-2W;  Notice  2] 

Transportation  of  Natural  and  Othar 
Gas  by  Pipeline:  Grant  of  Waiver; 
Transcontinental  Gas  Pipe  Una  Corp. 

Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  has  petitioned  the 
Materials  Transportation  Bureau  (MTB) 
for  a  waiver  from  compliance  vn\h  the 
requirements  of  49  CFR  192.553(d)  to 
permit  the  maximum  allowable 
operating  pressure  (MAOP)  of  seven 
pipeline  segments  located  in  Somerset 
and  Morris  Counties,  New  Jersey 
(totaling  eight  and  seven-tenths  (8.7) 
miles)  to  be  increased  to  800  psig  from 
the  current  722  psig.  Theae  segments, 
which  are  in  location  Class  3,  are  part  of 
a  pipeline  designated  by  Transco  as  the 
36-inch  Caldwell  Lateral  which  is 
approximately  22.83  miles  in  length  (MP 
1789.53  to  1812.36).  There  is  a  need  to 
increase  the  operating  pressure  of  this 
pipeline  segment  to  800  psig  due  to 
anticipated  swings  in  Transco's 
customers'  delivery  volume 
requirements.  Transco  estimates  that 
replacement  of  the  8.7  miles  of  36-inch 
pipeline  involved  would  cost  $13,000,000 
if  the  waiver  is  not  granted. 

In  response  to  this  petition,  MTB 
issued  a  notice  of  a  petition  for  waiver 
inviting  interested  persons  to  comment 
(50  FR  26652,  June  27, 1985).  In  Uiis 
notice  MTB  explained  why  it  was 
considering  granting  Transco  a  waiver 
from  S  192.553(d)  to  permit  uprating  to 
an  MAOP  of  800  psig.  Transco  could 
then  qualify  the  pipeline  in  the  8.7  miles 
of  Class  3  Locations  for  the  desired  800 
psig  MAOP  by  confirming  this  MAOP 
for  class  3  areas  with  a  90  percent  SMYS 
hydrostatic  test  as  permitted  by 
§  192.611(c),  assuring  an  equivalent  level 
of  pipeline  safety.  Transco  stated  in  the 
petition  that  it  will  hydrostatically  test 
the  entire  subject  pipeline  to  over  90 
percent  SMYS. 

Comments  were  received  from  three 
pipeline  operators  and  one  industry 


organization  in  response  to  the 
invitation  to  comment.  All  comments 
supported  the  granting  of  the  waiver. 
The  commenters  indicated  that  under 
the  conditions  faced  by  the  petitioner, 
there  would  not  be  any  reduction  in 
public  safety  and  a  waiver  is  the  most 
logical  course  of  action. 

In  consideration  of  the  foregoing.  MTB 
by  this  order  finds  diat  compliance  with 
S  192.553(d]  is  unnecessary  for  the 
reasons  set  forth  in  Notice  1,  and  that 
the  requested  waiver  would  not  be 
inconsistent  with  pipeline  safety. 
Accordingly,  effective  immediately, 
Transcontinental  Gas  Pipe  Corporation 
is  granted  a  waiver  from  compHance 
with  S  192.553(d)  regarding  the  seven 
Class  3  segments  described  above  for 
the  purpose  of  uprating  to  800  psig. 

(49  use.  1672;  4B  CFR  Part  1.53(a);  Appendix 
A  of  Part  1,  and  Appendix  A  of  Part  166)        ^ 

Issued  in  Washington,  D.C  on  Augnst  16, 
1985. 

Richaid  L  Bam. 

Associate  Director  for  Pipeline  Safety 

Regulation,  Materials  Transportation  Bureau. 

[FR  Doc.  65-19628  Filed  8-l»-85:  &45  am] 


National  Hazardous  I 
Transportation  Adviaory  Commtttaa; 
Public  Meeting 

Pursuant  to  section  10(a)(2)  of  die 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-468,  5  D.S.C.  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
National  Hazardous  Materials 
Transportation  Advisory  Committee 
(NHMTAC)  on  September  10  and  11. 
1985,  at  9:00  a.m.  in  Room  2230,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  D.C.  20590. 

The  purpose  of  the  meetii^  is  to 
receive  and  to  discuss  the  reports  on  the 
findings  and/or  recommendations  of  the 
Committee's  three  working  groups  and 
to  take  action  on  these  findings.  The 
working  groups  are  organized  around 
the  three  areas  of  prevention, 
information  exchange,  and  emergency 
response,  which  the  Committee  had 
previously  determined  to  be  issues  of 
priority  concern. 

Attendance  is  open  to  the  pubUc  but 
limited  to  the  space  available.  Members 
of  the  public  may  present  written 
statements  to  the  Committee  before  or 
after  any  meeting  of  the  Committee. 
Such  statements  should  be  sent  to: 
National  Hazardous  Materials 
Transportation  Advisory  Committee, 
ATTN:  Ms.  Cecy  Ivie,  Materials 
Transportation  Bureau  (DMT-60),  Room 
8432,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington.  D.C.  20590. 
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Dated:  August  19. 1965. 

Sharwood  C  Chu, 

Associate  Director  for  Regulatory  Planning 
and  Analysis,  Materials  Transportation 
Bureau. 

[PR  Doc  85-19906  Filed  S-20-85:  8:45  am] 

BIIJJNQ  COM  4t1«-W^ 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Infonnation  Collection 
Requirement  Under  0MB  Review 

AOENCV:  United  States  Infonnation 
Agency. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  agencies  are  required  to 
submit  proposed  or  estabhshed 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval  and  !o  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
such  a  submission  has  been  made.  USIA 
is  requesting  approval  of  a  form  letter 
that  will  be  used  to  collect  data  on  the 
audience  size  and  reactions  to  Radio 
Marti  programming  to  Cuba. 

DATE:  Comments  must  be  received  by 
September  20, 1985. 

Copies:  Copies  of  the  request  for 
clearance  (SF-83),  supporting  statement, 
instructions,  transmittal  letter  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  on  the 
Item  listed  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention  Desk  Officer 
for  USIA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer,  Charles  N. 
Canestro,  United  States  Information 
.\gency,  M/M,  301  Fourth  Street  SW., 
Washington,  DC  20547,  telephone  (202) 
485-8676.  And  OMB  review:  Michael 
Weinstein,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503,  telephone  (202)  395-4814. 

SUPPLEMENTARY  INFORMATION:  Title: 
"Radio  Marti  Audience  Response 
Mailer".  This  form  letter  will  be 
circulated  to  Cuban  exiles  living  in  the 
Miami  area  to  elicit  information  about 
the  reception  of  Radio  Marti  in  Cuba, 
and  audience  reaction  to  its 
programming  style  and  content. 

Dated:  August  16, 1935. 
Charles  N.  Canestio, 
Federal  Register  Liaison. 
(FR  Doc.  85-19837  Filed  8-19-85;  8:45  am] 
BiLUNQ  CODE  1230-01-U 


Grants  Program  for  Private  Not-for- 
Proflt  organizations;  in  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  progam  of  selective 
assistance  and  limited  grant  support  to 
non-proflt  activities  of  United  States 
institutions  and  organizations  in  the 
Private  Sector.  The  primary  purpose  of 
the  program  is  to  enhance  the 
achievement  of  the  Agency's 
international  public  diplomacy  goals 
and  objectives  by  stimulating  and 
encouraging  increased  private  sector 
commitment,  activity  and  resources.  The 
information  collection  involved  in  this 
solicitation  is  covered  by  OMB 
Clearance  Number  3116-075.  entitled  "A 
Grants  Program  for  Private 
Organizatons."  expiration  date  January 
31. 1987. 

The  United  States  Information  Agency 
is  interested  in  working  cooperatively 
with  private  sector  organizations  and  is 
requesting  proposals  (deadline  October 
11. 1985)  for  the  following  program: 

USIA  Young  )ouraalist  Exchange  with 
FRG 

Summary 

USIA  plans  to  support  an  exchange 
program  for  young  journalists  from  the 
United  States  and  the  Federal  Republic 
of  Germany.  The  program  will  involve  a 
21-day  visit  by  15  Americans  to  the  FRG 
and  a  similar  visit  by  15  Germans  to  the 
U.S.  Americans  will  have  seminars  and 
briefings  in  Boim  and  Berlin,  as  well  as 
individual  "internships"  at  German 
newspapers  or  broadcasting 
organizatons.  ("Internship"  is  used  for 
lack  of  an  adequate  term  to  describe  an 
arrangement  whereby  the  American 
journalist  will  visit  a  German 
counterpart  at  the  latter's  news 
organization  in  the  FRG  and  accompany 
him  as  he  goes  about  his  work.) 
Germans  will  have  similar  programs  in 
Washington  and  another  U.S.  city,  as 
well  as  internships  at  the  same  news 
organizations  for  which  the  Americans 
have  been  recruited.  The  programs, 
beginning  with  the  American  visit  to  the 
FRG.  will  take  place  early  in  1988. 

Background 

USIA  and  its  represenatives  in  Bonn 
worked  with  private  sector 
organizations  in  the  United  States  and 
the  Federal  Republic  of  Germany  in  the 
fall  of  1984  on  an  exchange  program 
involving  young  journalists  from  the  U.S. 
and  FRG.  A  key  element  in  the  exchange 
was  its  reciprocity:  American  and 
German  news  organizations  were 
matched  for  the  internship  phase.  The 
exchange  was  considered  very 


successful  in  helping  the  young 
journalists  gain  a  better  understanding 
of  each  others'  countries,  including  the 
poUcies  of  their  respective  governments 
cmd  the  workings  of  their  respective 
news  media. 

Program  Description 

The  21-day  programs  should  take 
place  in  early  1986,  beginning  with  the 
American  visit  to  the  FRG.  Prior  to  that 
time,  the  U.S.  grantee  organization  will 
be  responsible  for  recruiting  15 
American  young  journalists  (generally 
under  40  but  with  no  absolute  age 
restriction)  from  the  print,  radio  and 
television  media.  Recruiting  should 
include  a  reasonable  element  of 
competition,  but  considerable  emphasis 
will  be  placed  on  the  willingness  of  the 
joumahst's  employer  to  host  a  German 
in  the  second  phase  of  the  exchange. 
Thus,  the  task  of  recruiting  American 
journalists  will  be  closely  tied  to  that  of 
arranging  for  internships  for  the 
Germans.  Fluency  in  derman  is  not 
required  but  would  be  highly  desirable. 
It  is  assumed  that  the  grantee  will 
contact  the  15  news  organizations 
involved  in  the  1984  exchange  to  see  if 
they  want  to  participate  again,  the 
grantee  will  work  with  USIA  to  arrange 
a  Washington  briefing  for  the  American 
journalists  prior  to  their  departure  for 
the  FRG. 

The  progrm  in  the  FRG  will  be  the 
responsibility  of  the  U.S.  Information 
Service  (USIS)  Bonn  and  a  German 
cosponsor,  probably  the  Konrad 
Adenauer  Foundation.  The  Americans 
will  spend  somewhat  more  than  a  week 
in  Borm,  a  week  on  individual 
internships  at  German  news 
organizations,  and  somewhat  less  than  a 
week  in  Berlin.  During  the  interships  the 
Americans  will  be  paired  as  much  as 
possible  with  the  German  journalists 
they  will  later  host  in  the  U.S.  To  the 
extent  languge  ability  and  other  factors 
permit,  they  will  work  alongside  their 
German  counterparts  in  the  daily 
operations  of  the  news  organizaton.  The 
time  in  Bonn  and  Berlin  will  be  spent  on 
briefings  by  government  and  political 
figures  (from  all  significant  FRG  parties) 
and  meetings  with  prominent 
journalists.  U.S.  and  other  NATO 
officials,  and  others  with  specialized 
knowledge  about  the  FRG  and  Europe 
generally.  It  will  be  the  responsibility  of 
the  U.S  grantee  organization  to  collect 
brif  written  reports  from  the  Americans 
on  their  FRG  experiences  and  forward 
them  to  USIA.  (Newspaper  articles  or 
broadcast  tapes  or  transcripts, 
accompanied  by  an  informative  letter, 
could  fulfill  this  requirement.) 
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The  15  German  journalists  will  be 
chosen  by  the  FRG  cosponsor.  They  will 
be  expected  to  speak  English  a  well 
enough  so  that  no  interpreters  are 
required.  The  U.S.  grantee  will  arrange 
travel  for  the  15  Germans  roundtrip  from 
Frankfurt  to  the  U.S.  (APEX  fare  on  an 
American  carrier),  as  well  as  within  the 
U.S.  It  will  organize  for  the  Germans  a 
seminar  on  American  political,  social, 
cultural  and  other  themes,  and  arrange 
attendance  at  cultural  events  and  home 
hospitality  in  the  city  where  the  grantee 
organization  is  located.  This  should  last 
somewhat  less  than  a  week.  The 
National  Council  of  International 
Visitors  (NCIV)  network  can  help  with 
home  hospitality. 

The  grantee  will  work  with  USIA  to 
arrange  a  day  or  two  of  briefings  with 
government  officials,  national 
journalists  and  others  in  Washington. 
(The  U.S.  program  can  begin  with  the 
Washington  briefings  if  this  is  more 
feasible  logistically.)  Then  the  grantee 
will  arrange  for  each  German  to  travel 
to  a  news  organization  for  a  two-week 
internship,  where  he  or  she  will  work 
alongside  the  American  counterpart 
from  the  first  phase  of  the  exchange. 
(The  U.S.  internships  can  no  longer 
because  the  Germans  will  speak  English 
and  thus  require  less  personal 
attention.)  The  grantee  should  arrange 
with  the  host  news  organization  and  the 
NCIV  network,  where  feasible,  for  as 
much  home  hospitality  as  possible  in 
each  case.  The  grantee  will  arrange  for 


the  Germans  to  reassemble  in 
Washington  (or  another  city  if  more 
convenient)  for  a  final  debriefing 
session  before  their  return  to  the  FRG. 

Finally,  the  grantee  will  follow  up 
with  the  news  organizations  and 
German  journalists  to  evaluate  the 
success  of  the  program  and  report  the 
results  to  USIA. 

Funding 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovation  and  cost-effective 
programming.  Organizations  also  must 
demonstrate  a  potential  for  designing 
programs  that  will  have  a  lasting  impact 
on  their  participants. 

Competition  for  USIA  funding  is  keen. 
Final  selection  is  based  not  only  on  cost- 
effectiveness,  institutional  in-kind 
contributions,  and  minimal  overhead, 
but  also  on  the  substantive  nature  of  the 
program  and  professional  capability  to 
carry  it  through  to  a  successful 
conclusion. 

Costs  may  include,  but  are  not 
necessarily  limited  to,  the  following: 

Roundtrip  airfare  from  Frankfurt  to 
the  U.S.  (American  carrier)  and  U.S. 
travel  for  15  Germans  to  include  the  city 
where  the  grantee  organization  is 
located,  Washington,  and  the  cities 
where  the  individual  internships  will 
take  place.  It  should  be  assumed  that 
participants  will  be  selected  early 
enough  to  take  advantage  of  advance 
purchase  savings. 


Per  diem  for  15  Germans  for  21  days 
at  an  average  of  $75  per  day.  (The 
maximum  allowable  per  diem  for 
international  visitors  is  $100,  but 
homestays  during  part  of  the  visit  should 
make  it  possible  for  the  $75  average  to 
be  maintained.) 

Transportation  and  per  diem  ($75  per 
day  maximum)  for  project  staff  fravel  to 
Washington,  honoraria  and  other  costs 
associated  with  seminars,  costs  of 
cultural  events  for  participants. 

Adminstration,  including  project  staff 
salaries  and  fringe  benefits,  telephone 
and  postage,  office  supplies,  and 
indirect  costs  as  a  percentage  of  direct 
administrative  costs. 

To  be  eligible  for  consideration, 
organizations  must  forward  their 
proposals  for  receipt  at  USIA  by  COB 
October  11, 1985. 

Because  of  the  competitive  natxire  of 
this  solicitation,  guidance  in  proposal 
development  from  the  Office  of  Private 
Sector  Programs  (E/P)  will  be  restricted 
to  technical  issues  (202-485-7326). 
Office  of  Private  Sector  Programs, 

Bureau  of  Educational  and  Cultural 

Affairs  (ATTN:  initiative  Programs). 

United  States  Information  Agency,  301 

Fourth  Street  SW.,  Washington.  DC 

20547 

Dated:  August  15, 1985. 
Robert  Francis  Smith, 
Director,  Office  of  Private  Sector  Program. 
[FR  Doc.  85-19638  Filed  8-19-85:  8:45  am) 
nLLMO  CODE  •230-01-M 
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CONTENTS 


Items 
1 


Federal  Reserve  System 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  CounctI 2 

1 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 

August  26, 1985. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 


2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  foseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  16. 1985. 
William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  85-19985  Filed  8-16-85;  3:49  pmj 

BILUNG  COOE  S310-01-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

AGENCY:  Notice  of  meeting  to  be  held 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b). 

STATUS:  Open.  The  Council  also  will 
hold  an  executive  session  to  discuss 
pending  litigation. 


TIME  AND  DATE:  10:00  a.m.,  August  28-29, 
1985. 

PLACE:  North  Shore  Resort  Hotel,  North 
Shore  Plaza,  Coeur  d'Alene,  Idaho. 

MATTERS  TO  BE  CONSIDERED: 

•  Public  Comment  on  Issue  Paper  on 
Salmon  and  Steelhead  Productivity  Analysis. 

•  Public  Comment  on  Issue  Paper  on 
Strategies  for  Investments  in  Salmon  and 
Steelhead  Production. 

•  Public  Comment  on  Issue  Paper  on 
Resident  Fish  Substitutions  for  Salmon  and 
Steelhead  losses. 

•  Status  Report  on  the  Columbia  River 
Basin  Fish  and  Wildlife  Program  Goals 
Process. 

•  Council  Business. 

Public  comment  will  follow  each  item. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Bess  Wong,  (503)  222-5161.  or  toll- 
free  1-800-222-3355  (Montana,  Idaho  or 
Washington)  or  1-800-452-2324. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  85-19902  Filed  8-16-85;  10:41  am] 
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Protection  Agency 

40  CFR  Part  131 

Water  Quality  Standards  for  Surface 
Waters  of  the  State  of  Idaho;  Proposed 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
(OW-FRL-2764-6] 

Water  Quality  Standards  for  Surface 
Waters  of  tfie  State  of  Idaho 

AGENCY:  Environmental  Protection 

Agency. 

ACnOM:  Proposed  rule. 

summary:  On  July  15. 1980,  the  Regional 
Administrator  for  Region  X  of  the 
Environmental  Protection  Agency  (EPA) 
approved  water  quality  standards 
adopted  by  the  State  of  Idaho  except  for 
four  provisions.  The  disapproved 
sections  included:  (1)  Dissolved  oxygen 
concentrations  immediately 
downstream  from  impoundments,  (2)  the 
ammonia  concentrations  generally 
applied  to  Idaho's  coldwater  Biota  and 
Falmonid  spawning  waters,  (3)  the 
specific  ammonia  concentration  for 
Indian  Creek,  and  (4)  the  exemption  of 
dams  and  hydroelectric  generating 
facilities  from  the  State's 
antidegradation  statements.  The  Agency 
is  today  proposing  rules  to  bring  the 
Idaho  water  quality  standards  into 
compliance  with  the  Clean  Water  Act. 
DATES:  All  written  comments  received 
on  or  before  November  18, 1985  will  be 
considered  in  the  preparation  of  the 
final  rule.  EPA  will  hold  public  hearings 
on  September  24,  25.  and  26.  For  times 
and  locations  please  see  ADDRESSES. 
ADDRESSES:  Written  comments  should 
be  submitted  to  David  Sabock,  Criteria 
and  Standards  Division  (WH-585).  EPA, 
Washington.  DC  20460.  EPA  will  hold 
public  hearings  on  September  24, 1985. 
7:30  P.M..  Boise  State  University.  Big 
Four  Room,  1910  Canyon  Springs  Inn, 
1357  Blue  Lakes  Boulevard,  North  Twin 
Falls.  Idaho:  September  25. 1985.  7:30 
P.M.,  Idaho  State  University,  Salmon 
River  Suite,  Student  Union  Building, 
Pocatello.  Idaho:  and  September  26, 
1985,  7:30  P.M.,  Coeur  d'Alene  City  Hall, 
Coeur  d'Alene,  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Sabock,  (202)  245-3042. 
SUPPLEMENTARY  INFORMATION:  Section 
303(c)  (33  U.S.C.  1313(c))  of  the  Clean 
Water  Act,  (86  Stat  816)  (33  U.S.C.  1251 
et  seq.).  (the  Act)  establishes  the 
requirements  for  State  water  quality 
standards  review  and  revision.  This 
section  provides  that,  at  least  once 
every  three  years,  each  State  shall  hold 
public  hearings  for  the  purpose  of 
reviewing  water  quality  standards  and. 
as  appropriate,  modifying  and  adopting 
standards.  Whenever  a  State  revises  its 
water  quality  standards  or  adopts  new 


standards,  such  standards  must  be 
submitted  to  EPA.  If  EPA  detenninet 
that  a  standard  is  not  consistent  with 
the  applicable  requirements  of  the  Act 
EPA  must  notify  the  State  and  specify 
changes  necessary  to  meet  the 
requirements  of  the  Act.  If  such  changes 
are  not  adopted  by  the  State  within  90 
days  after  the  date  of  notification,  EPA 
is  required  to  promulgate  water  quality 
standards  for  the  State  consistent  with 
the  Act.  Section  303(c)  also  provides 
EPA  the  authority  to  promulgate  water 
quality  standards  in  any  case  where 
necessary  to  bring  state  water  quality 
standards  into  compUance  with  the 
Clean  Water  Act.  Such  action  can  be 
taken  outside  of  the  approval- 
disapproval  process  described  above. 
EPA's  action  today  begins  this 
promulgation  process.  All  public 
comments  and  further  information 
submitted  by  the  State  of  Idaho  will  be 
considered  in  formulating  final 
regulations.  EPA  encourages  Idaho  to 
revise  its  standards  during  this 
proceeding  to  make  them  consistent 
with  the  Act.  EPA  will  withdraw  any 
rules  promulgated  once  Idaho  makes  its 
regulation  consistent  with  the  Clean 
Water  Act. 

EPA's  Water  Quality  Standards 
Regulation  provides  opportunity  for  the 
State  to  develop  site-specific  criteria  in 
lieu  of  adopting  the  Agency's  National 
Recommendations.  During  the 
discussions  on  Idaho's  Water  Quality 
Standards  it  was  suggested  that  a  site- 
specific  dissolved  oxygen  criterion 
analysis  downstream  from  American 
Falls  Dam  may  be  appropriate. 
However,  no  study  plan  or  other  details 
have  been  transmitted  to  EPA  for 
review.  EPA's  action  today  proposes  a 
dissolved  oxygen  criterion  consistent 
with  its  best  information  on  the 
requirements  of  fish  and  other  aquatic 
life.  If  during  the  comment  period  a 
study  outline  for  American  Falls  Dam  is 
placed  into  the  record  of  this  proposed 
rulemaking  as  a  firm  State  commitment, 
and  EPA  agrees  that  the  plan  has  a 
reasonable  chance  of  demonstrating  a 
criterion  different  from  that  proposed 
today,  then  EPA  would  defer  the 
effective  date  of  any  final  promulgation 
of  federal  dissolved  oxygen  criteria 
applicable  downstream  from  American 
Falls  Dam.  However,  the  Agency  would 
condition  that  deference  on  the  Idaho 
Power  Company  maintaining  dissolved 
oxygen  concentrations  substantially 
consistent  with  today's  proposed 
rulemaking  during  the  period  of  study. 
(A  cursory  review  by  EPA  of  monitoring 
data  from  1982-64  at  American  Falls 
Dam  indicates  that  Idaho  Power 
Company  maintained  an  average  above 
6  mg/1  and  never  violated  a  4  mg/1 


minimum  dissolved  oxygen 
concentrations.)  EPA  specifically  seeks 
public  comment  on  the  scope  of  such  a 
study. 

A.  Background 

The  Idaho  Department  of  Health  and 
Welfare  (IDHW)  held  public  hearings  on 
October  4  and  December  27, 1979,  to 
receive  comments  on  proposed  revisions 
to  the  Idaho  water  quality  standards. 
After  extensive  public  involvement, 
revised  standards  were  adopted  by  the 
Board  of  Health  and  Welfare  on  January 
ft  1980, 

EPA's  concerns  with  the  revised 
standards  were  provided  to  IDHW. 
Additional  public  involvement  and 
debate  occurred  during  the  Legislature's 
consideration  of  the  water  quality 
standards.  The  Legislature  subsequently 
adopted  the  revised  standards  and 
instructed  IDHW  staff  to  cease 
negotiations  with  EPA  on  the  issues  of 
concern.  The  revised  standards  were 
then  submitted  to  EPA  on  May  19, 1980. 
A  copy  of  the  "Public  Record  of 
Adoption  Process"  was  included  in  that 
submittal. 

On  July  15, 1980,  the  Regional 
Administrator,  Region  X,  notified  the 
Director  of  IDHW  that  all  but  four 
elements  of  the  "Revised  Water  Quality 
Standards  and  Wastewater  Treatment 
Requirements"  were  approved.  The 
notification  stated  that  judgment  was 
being  withheld  on  the  following 
revisions: 

(1)  Section  1-2276:  The  general 
downgrading  of  the  dissolved  oxygen 
standard  to  a  5.0  mg/l,  4-hour  arithmetic 
mean  criterion  for  waters  below  dams 
and  reservoirs. 

(2)  Section  1-2279:  The  assignment  of 
a  1.0  mg/l  un-ionized  ammonia  criterion 
for  lower  Indian  Creek  (below  Nampa). 

(3)  Sections  l-2250.04(e)  and  1- 
2250.05(e):  A  criterion  which  permits  up 
to  0.04  mg/l  un-ionized  ammonia  (30- 
day  arithmetic  mean)  for  coldwater 
biota  and  salmonid  spawning  waters. 

(4)  Section  1-2300.1:  The  exemption  of 
dams  from  Idaho's  antidegradation 
policy. 

On  August  18, 1980,  the  EPA  Regional 
Administrator,  Region  X,  notified  the 
Director  of  IDHW  that  the  above  four 
standards  were  disapproved.  The 
notification  also  contained  a  brief 
explanation  for  each  of  the  four 
disapprovals.  The  Director  of  IDHW 
responded  to  this  action  on  September  4, 
1980,  by  giving  notice  to  EPA  that 
neither  the  IDHW  nor  the  Board  of 
Health  and  Welfare  planned  to  propose 
any  changes  to  the  four  provisions 
disapproved  by  EPA.  Included  in  this 
response  was  an  explanation  of  the 
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State's  position  on  each  of  the  four 
provisions. 

B.  Statutory  Basis  for  Today's  Proposal 

Under  the  Clean  Water  Act  a  water 
quality  standard  for  a  particular  water 
body  consists  of  two  parts:  a  designated 
"use"  for  which  the  water  body  is  to  be 
protected  (such  as  "agriculture," 
"recreation."  or  "fish  and  wildlife")  and 
numerical  pollutant  concentrations  or 
narrative  criteria  which  will  support  that 
use.  A  more  detailed  discussion  of  water 
quality  standards  is  presented  in  the 
Water  Quality  Standards  Regulation  (40 
CFR  Part  131)  and  the  EPA  guidance 
document.  "Water  QuaJity  Standards 
Handbook  ". 

Establishing  the  "use"  component  of  a 
water  quality  standard  for  a  given  water 
body  involves  judgment  as  to  what  use 
is  attainable,  given  the  goals  of  the  Act 
and  the  water  body's  use  and  value  for 
various  purposes.  The  Act  and  EPA's 
regulations  state  that  water  quality 
standards  shall  be  established  taking 
into  consideration  the  water's  use  and 
value  for  various  purposes  such  as 
public  water  supply,  propagation  of  fish 
and  wildlife,  recreation,  industry, 
agriculture,  and  navigation  (Section 
303(c)(2);  40  CFR  131.10(a)). 

The  criteria  describe  the  chemical, 
physical,  and  biological  characteristics 
needed  to  attain  and  protect  a 
designated  use.  The  criteria  are  founded 
on  scientific  considerations  only. 

Section  303(c)  of  the  Act  requires  that 
State  water  quality  standards  ".  .  . 
protect  the  public  health  and  welfare, 
enhance  the  quality  of  water  and  serve 
the  purposes  of  this  Act."  The  purpose 
of  water  quality  standards,  as  with  other 
sections  of  the  Act.  is  to  achieve, 
wherever  attainable,  ".  .  .  water  quality 
which  provides  for  the  protection  and 
propagation  of  fish,  shellfish,  and 
wildlife  and  provides  for  recreation  in 
and  on  the  water  .  .  ."  (Section 
101(a)(2)). 

Relationship  of  Standards  to  Effluent 
Limitations 

In  order  to  ensure  attainment  of  a 
water  quality  standard,  it  may  be 
necessary  to  implement  that  standard 
(whether  State  adopted  or  Federally 
promulgated)  through  effluent  limits  that 
must  be  met  by  individual  point  source 
dischargers.  The  procedure  followed  by 
EPA  to  establish  specific  effluent  limits 
for  reissuance  of  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  involves  a  number  of  steps.  The 
first  of  these  is  completion  of  a  water 
quality  survey  and  determination  of  the 
allowable  pollutant  loading  to  a  deBned 
portion  of  a  receiving  water  (e.g.,  a 
stream  segment)  by  mathematical 


modeling.  The  load  which  will  allow 
water  quality  standards  criteria  to  be 
met  is  allocated  among  the  dischargers 
(wasteload  allocation  (WLA)).  These 
allocated  loads  will  form  the  basis  of 
specific  NPDES  permit  discharge 
limitations  if  minimum  technology-based 
limitations  will  not  ensure  compliance 
with  the  applicable  criteria. 

Revision  of  water  quality  standards 
during  the  term  of  a  permit  may  cause 
the  reevaluation  of  permit  effluent  limits 
prior  to  the  permit  reissuance. 
Evaluation  of  the  adequacy  of  effluent 
limits  may  result  in  deciding  that  (1)  the 
limits  are  adequate,  (2)  the  effluent 
limits  require  change,  or  (3)  there  is  a 
need  for  further  detailed  evaluation. 
Water  quality  modeling  associated  with 
WLAs  is  also  used  in  determining  the 
attainability  of  different  water  quality 
standards  for  specific  stream  segments. 

C.  Proposed  Actions 

EPA  proposes  to  replace  with  more 
restrictive  requirements  each  of  the  four 
areas  of  Idaho  water  quality  standards 
which  were  disapproved  on  August  18, 
1980.  These  proposed  requirements 
include:  (1)  Replacing  the  State 
dissolved  oxygen  criterion  downstream 
from  dams  with  a  dissolved  oxygen 
criterion  that  will  protect  the  designated 
uses  of  these  waters,  (2)  partially 
replacing  the  State's  ammonia  criteria 
for  warm  water,  cold  water,  and 
salmonid  spavirning  uses  with  EPA's 
recommended  un-ionized  ammonia 
criterion,  (3)  replacing  the  State's 
ammonia  criterion  of  1.0  mg/1  for  Indian 
Creek  with  the  EPA  recommended 
ammonia  criterion,  and  (4)  deleting  the 
categorical  exemptions  for  dams  ftt)m 
the  antidegradation  rule.  EPA  did  not 
disapprove  Idaho's  warm  water 
ammonia  criterion  in  1980.  The  Agency 
is  none  the  less  proposing  to  partially 
supersede  that  criterion  in  this  action. 
The  technical  reasons  for  this  action  are 
explained  in  C.2.  EPA  has  authority  to 
take  this  action  under  section  303(c)(4) 
of  the  Clean  Water  Act  (33  U.S.C. 
1313(c)(4)).  However,  EPA's  information 
indicates  that  no  discharges  would  be 
immediately  adversely  impacted  if  this 
proposal  were  to  become  final.  A  more 
detailed  discussion  of  these  proposed 
actions  follows: 

1.  Dissolved  Oxygen  (DO) 

a.  State  Adopted  Criterion 

The  Idaho  State  criterion  which  EPA 
has  disapproved  and  is  proposing  to 
supersede  is  as  follows: 

Section  1-2278    DISSOLVED  OXYGEN 
STANDARD  FOR  WATER 
DISCHARGED  FROM  DAMS, 


RESERVOIRS,  AND 
HYDROELECTRIC  FACILmES 

.01     Waiver  for  Specific  Time  Period. 
During  the  period  beginning  on  May  15 
and  ending  on  October  15,  annually, 
water  discharged  from  dams,  reservoirs, 
and  hydroelectric  facilities  shall  not  be 
subject  to  the  provisions  of  Manual  S  1- 
2250.03(a),  l-22S0.04{a),  or  l-22504)5(a).  > 

.02    Minimum  Requirements.  During 
the  time  period  speciRed  in  Manual  §  1- 
2278.01,  water  discharged  from  dams, 
reservoirs,  and  hydroelectric  facilities 
shall  contain  not  less  than  5.0  mg/1 
dissolved  oxygen  based  on  the  average 
of  at  least  four  consecutive 
measurements  taken  within  any  sixty 
minute  period.  For  compliance  purposes, 
water  containing  less  than  5.0  mg/l 
dissolved  oxygen,  (hourly  average  as 
defined  herein)  for  four  or  more 
consecutive  hours,  shall  be  considered 
in  violation  of  the  provisions  of  this 
section. 

.03    Point  of  Measurement.  For  the 
purpose  of  determining  compliance  with 
Manual  S  1-2278.02,  the  dissolved 
oxygen  shall  be  measured  at  a  single 
location  in  the  river  downstream  from 
the  hydroelectric  facilities.  Such 
location  shall  be  as  close  to  the  facilities 
as  practical  to  obtain  a  representative 
measurement  but  in  all  cases  shall  be 
sufficient  distance  downstream  to  allow 
thorough  mixing  of  reaerated  waters, 
spilled  bypass  waters,  and  other  waters 
that  have  passed  through  the  facility. 

b.  Basis  of  EPA  Disapproval 

EPA's  disapproval  of  this  dissolved 
oxygen  criterion  for  waters  downstream 
from  dams  is  based  on  the  conclusion 
that  it  does  not  protect  the  designated 
uses  of  the  affected  waters. 

During  the  State  hearings  on  the 
proposed  amendments  to  the  standards, 
conflicting  technical  arguments  were 
presented.  Testimony  was  strongly 
divergent,  both  for  and  against  lowering 
the  dissolved  oxygen  criterion  for 
waters  downstream  from  dams, 
reservoirs,  and  hydroelectric  generating 
facilities.  However,  the  State  provided 
no  explanation  of  how  a  less  restrictive 
dissolved  oxygen  criterion  would  ensure 
adequate  protection  for  the  designated 
uses  of  the  affected  waters,  which  are 
cold  water  biota  and  salmonid 
spawning. 

It  is  important  to  note  that  salmonid 
fishes  inhabit  water  immediately 
downstream  from  impoimdments 
throughout  the  State.  Moreover,  many  of 


■  Section!  1-2250.03(8).  l-2250.04(a)  and  1- 
22S0.05(a)  establish  dissolved  oxygen 
concentrations  for  warm  water  biota,  cold  water 
biota  and  salmonid  spawning  waters,  respectively. 
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these  waters  are  presently  salmonid 
spawning  areas.  As  a  family,  salmonids 
are  recognized  as  being  among  the  biota 
most  sensitive  to  reductions  of  dissolved 
oxygen,  with  larvae  development  being 
the  most  oxygen-sensitive  stage  of  life 
for  salmonids.  This  fact  is  widely 
supported  by  published  dissolved 
oxygen  research  on  salmonids.  Idaho 
recognized  this  fact  for  all  salmonid 
spawning  waters,  except  those 
immediately  downstream  from  dams 
and  reservoirs,  by  adopting  a  salmonid 
spawning  dissolved  oxygen  criterion 
that  is  more  restrictive  than  the 
dissolved  oxygen  criterion  for  any  other 
water  use  classification  in  the  State.  Yet, 
Section  1-2276  allows  dissolved  oxygen 
concentrations  in  waters  downstream 
from  dams,  reservoirs,  and  hydroelectric 
generating  facilities  from  mid-May  to 
mid-October,  to  be  less  stringent  than 
that  which  the  State  recognizes  as 
necessary  for  the  general  protection  of 
more  dissolved  oxygen  tolerant  biota. 
The  needs  of  salmonids  in  waters 
downstream  from  dams  are  no  di^erent 
than  the  needs  of  salmonids  in  any  other 
waters.  As  explained  below  under 
justification  for  proposal,  a  5.0  mg/1 
average  concentration  in  the  water 
column  is  inadequate  to  protect 
salmonid  fish. 

In  addition  to  the  actual  criterion, 
EPA's  analysis  of  Idaho's  dissolved 
oxygen  criterion  in  Section  1-2278 
disclosed  a  number  of  unacceptable 
elements.  These  include  (1)  a  reduction 
of  dissolved  oxygen  requirements  during 
the  warmest  months  of  the  year  when 
fish's  oxygen  needs  are  the  greatest.  (2) 
a  single  average  number  for  a  criterion 
that  provides  no  minimum  protective 
limit,  and  (3)  complex  and  confusing 
sampling  requirements. 

Biologically,  the  period  of  May  15  to 
October  15  is  a  dangerous  period  to 
allow  lower  dissolved  oxygen 
concentrations  because  warmer  waters 
increase  the  dissolved  oxygen  needs  for 
aquatic  organisms.  In  addition,  the 
greatest  fish  growth  potential  occurs 
during  this  time,  and  migration, 
spawning,  and  incubation  of  both 
salmonid  and  non-salmonid  fish  occur 
during  this  period.  Sound  biological 
reasons  exist  to  maximize  rather  than 
minimize  the  dissolved  oxygen  supply 
during  this  period. 

Because  Idaho's  criterion  is  a  single 
number  (5  mg/l)  based  on  an  average, 
EPA  disapproved  the  dissolved  oxygen 
requirement  in  1-2276.02  as 
unacceptable  for  any  body  of  water. 
Averages  do  not  constitute  adequate 
standards  because  they  allow  extreme 
excursions  to  lethal  levels.  For  example, 
the  Idaho  standard  would  allow  the 


dissolved  oxygen  concentrations  to  fail 
to  0  mg/l,  killing  or  displacing  most 
organisms,  and  yet  still  be  in  compliance 
with  the  standard.  Additionally,  at  least 
16  consecutive  dissolved  oxygen 
analyses  would  be  required  at 
approximately  15-minute  intervals  to 
comply  with  die  monitoring  procedure 
outlined  in  the  standard.  The  monitoring 
scheme  appears  unnecessarily  complex, 
even  for  a  standard  based  upon  an 
average  concentration. 

c.  Contents  of  Proposed  Rule 

EPA  proposes  to  supersede  Idaho's 
dissolved  oxygen  requirements  in 
1-2276.02  for  waters  in  Idaho  that  are 
discharged  from  dams,  reservoirs,  and 
hydroelectric  facilities.  The  EPA 
proposed  rule  is  from  a  draft  dissolved 
oxygen  criterion  document.  This 
document  will  be  described  more  fully 
in  the  next  section  of  this  preamble. 

d.  Basis  for  Proposed  Rule 

EPA  has  recently  proposed  a  revision 
to  its  dissolved  oxygen  criterion  under 
authority  of  Section  304(a)  of  the  Clean 
Water  Act,  a  Notice  of  Availability  of 
which  was  published  in  the  Federal 
Register  (50  FR  15634,  April  19. 1985).  It 
is  anticipated  that  following 
incorportion  of  relevant  public 
comments,  a  replacement  for  the 
existing  dissolved  oxygen  criterion 
contained  in  Quality  Criteria  for  Water 
(1976)  will  be  adopted  by  EPA. 

This  revised  criterion  is  being  used  in 
this  proceeding  by  the  Agency  because 
of  its  incorporation  of  a  substantial 
amount  of  new  information  on  salmonid 
fish  available  since  the  1976  criterion 
was  pubhshed.  Because  the  issue  in 
Idaho  involves  salmonid  fish,  this 
information  is  necessary  for  making  a 
decision  based  on  the  latest  scientific 
information  available.  EPA  solicits 
comments  on  all  aspects  of  this 
proposed  rulemaking  but  would 
specifically  ask  the  public  to  comment 
particularly  on  the  dissolved  oxygen 
recommendation  as  to  the  degree  of 
protection  it  allows  for  aquatic  life  in 
Idaho's  waters. 

EPA  hereby  incorporates  into  the 
administrative  record  of  this  proceeding 
this  draft  dissolved  oxygen  criterion 
document.  Timely  comments  received 
on  the  draft  criterion  document  will  also 
be  considered  in  the  administrative 
record  for  Idaho.  The  criterion  table  in 
proposed  §  131.34  is  different  from  the 
one  in  the  criterion  document  only  in  the 
minimum  concentration  allowed  (i.e., 
absolute  minimum  of  4.0  mg/I)  for  both 
coldwater  and  warmwater  aquatic  life, 
and  in  the  deletion  of  a  7-day  mean 
minimum  for  warmwater  aquatic  life. 
These  changes  are  justified  by  EPA  on 


the  basis  that  the  locations  where  the 
Idaho  proposal  would  apply  are 
different  from  that  assumed  in  the 
proposed  national  dissolved  oxygen 
criterion  document.  The  national 
criterion  assumed  a  condition  typical  of 
streams  approaching  critical  conditions 
by  a  slow  recession  in  daily  flows 
concomitant  with  increasing 
temperatures.  This  situation  allows 
aquatic  life  to  adjust  to  adverse  water 
quality  or  to  leave  the  area.  Conversely, 
in  areas  downstream  from 
impoundments,  especially  those  used  for 
peaking  hydropower,  water  quality 
changes  can  occur  very  quickly.  Aquatic 
life  are  unable  to  acclimate  to  such 
rapid  changes  which  may  result  in  acute 
and  chronic  effects  at  higher  absolute 
concentrations  than  recommended  in 
the  proposed  national  criterion 
document. 

An  additional  reason  justifying  the 
higher  minimum  dissolved  oxygen 
concentration  for  warm  water  biota  is 
the  way  Idaho  defines  coldwater  and 
warmwater  biota.  Coldwater  biota  are 
defined  as  those  species  with  optimum 
growth  at  less  than  18  "C  (5  1-2100.3) 
and  warmwater  biota  are  those  species 
with  optimum  growth  at  greater  than  18 
•C  (§  1-2100.04).  EPA  is  concerned  with 
protecting  oxygen-sensitive  "cool 
water"  species  like  small  mouth  bass 
which  are  classified  warmwater  biota 
under  the  State's  definition.  These  cool 
water  species  have  oxygen  requirements 
similar  to  salmonids.  Therefore.  EPA 
believes  more  stringent  warmwater 
dissolved  oxygen  criteria  are  justified. 

These  criteria  represent  dissolved 
oxygen  concentrations  which  EPA 
believes  provide  a  reasonable  and 
adequate  degree  of  protection  for 
freshwater  aquatic  life.  The  criteria 
document  also  contains  guidance  on 
compliance  with  these  criteria.  Of 
utmost  importance  is  the  achieving  of 
the  criteria  for  early  life  stages. 

The  dissolved  oxygen  needs  of 
developing  salmonid  embryos  and 
larvae  in  spawning  gravel  are  of 
particular  concern.  First,  these  early 
stages  of  salmonid  development  are  the 
most  sensitive  to  reduced  dissolved 
oxygen  concentrations.  Second,  the 
dissolved  oxygen  concentration  in  the 
interstitial  waters  of  spawning  gravel  is 
likely  to  be  significantly  lower  than  that 
in  the  water  column  above.  Third,  the 
embryo  and  larvae  stages  of  salmonid 
fish  live  down  in  the  gravel.  Such 
dissolved  oxygen  reductions  result  from 
the  oxygen  demand  of  developing  fish 
and  other  organisms  present  as  well  as 
organic  material  in  the  gravel.  The 
difficulty  of  maintaining  high  dissolved 
oxygen  concentrations  in  the  spawning 
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gravel  is  compounded  by  sUtation  which 
slows  the  flow  of  water  through  the 
gravel. 

EPA's  criteria  document  -concludes 
that  dissolved  oxygen  in  the  intecgravel 
enviroament  is  generally  3  mg/1  less 
than  in  the  overlying  water.  In  order  to 
provide  embryos  and  larvae  with 
sufficient  oxygen,  the  overlying  water 
should  contain  3  mg/1  more  dissolved 
oxygen  than  necessary  in  the  gravel. 

2.  Un-ionixed  Ammonia 

a.  StateAdopted  Standard 

The  Idaho  criteria  which  EPA  is 
proposing  to  supersede  are  as  follows: 

Section  1-2290    WATER  QUALITY 

STANDARDS  FOR  USE 

CLASSIFICATIONS 
.03     Warm  Water  Biota.  Waters 
designated  for  warm  water  biota  are  to 
exhibit  the  following  characteristics: 

*  *  *  (e)  Mean  concentration  of  un- 
ionised ammonia  at  a  level  of  0.05  mg/1 
or  less  as  based  on  a  minimum  of  five 
(5)  samples  taken  over  a  thirty  (30)  day 
period. 

.04    Cold  Water  Biota.  "WBter 
designated  for  cold  water  biota  are  to 
exhibit  the  following  characteristics: 

*  *  *  (e)  Mean  concentration  of  un- 
ionized ammonia  at  a  level  of  0.04  mg/I 
or  less  as  based  on  a  minimum  of  five 
(5)  samples  taken  over  a  thirty  (30)  day 
period  if  water  quality  characteristics 
are  near  optimal  for  the  protected  use. 
In  all  other  cases,  the  mean 
concentration  of  un-ionized  ammonia  is 
to  be  0.02  mg/1  or  less  as  based  on  a 
minimum  of  five  (5)  samples  taken  over 
a  thirty  (30)  day  period. 

.05    Salmonid  Spawning,  Waters 
designated  for  salmonid  spawning  are  to 
exhibit  the  foUowiag  characteristics 
during  the  spawning  and  incubation 
periods  for  the  particular  species 
inhabiting  those  waters: 

*  *  *  (e)  Mean  concentration  of  un- 
ionized ammonia  at  a  level  of  0.04  mg/1 
or  less  as  based  on  a  minimum  of  five 
(5)  samples  taken  over  a  thirty  (30)  day 
period  if  water  quality  characteristics 
are  near  optimal  for  the  protected  use. 
In  all  other  cases,  the  mean 
concentration  of  un-ionired  ammonia  is 
to  be  0.02  mg/1  or  less  as  based  on  a 
minimum  of  five  (5)  samples  to  be  taken 
over  a  thirty  (30)  day  period. 

Section  1-2279  D^JDIAN  CREEK— 
BELOW  SUGAR  AVENUE,  NAMPA>— 
SWB  282— UN-IONIZED  AMMONIA. 
Un-ionized  ammonia  shall  not  exceed 
1.0  mg/1  in  that  segment  of  Indian  Creek 
from  below  Sugar  Avenue  to  the  Boise 
River 


b.  Basis  of  EPA  Disapproval 

E3>A's  disapproval  of  the  State's 
ammonia  criteria  for  cold  water  biota, 
salmonid  spawning,  and  Indian  Creek  is 
based  on  our  conclusion  that  these 
criteria  do  not  necessarily  protect  the 
deE'gnted  uses  of  the  affected  waters. 
As  background,  it  is  important  to  note 
that,  prior  to  January  1980.  Idaho  did  not 
have  an  official  water  quality  crit«ion 
for  un-ionized  ammonia.  However, 
through  a  general  toxic  chemical 
regulation,  a  maximum  ammonia  level  of 
0.02  mg/1  was  recognized  as 
appropriate.  This  action  level  was  more 
restrictive  than  the  criteria  adopted  by 
the  State  in  1980  which  permits  up  to 
0.04  mg/1  un-ionized  ammonia  in 
receiving  waters. 

During  the  State-held  public  hearings, 
little  testimony  was  received  on 
adopting  un-ionized  ammonia  criteria. 
However,  the  majority  of  the  statements 
made  regarding  ammonia  were  in  favor 
of  retaining  the  0.02  mg/1  limitation. 

In  addition  to  the  actual  ammonia 
concentration,  EPA's  analysis  of  the 
State's  ammonia  criteria  at  Sections  1- 
2250.04(e)  and  .05(e)  disclosed 
additional  unacceptable  aspects. 

The  proposal  to  allow  hi^ier  ammonia 
concentrations  in  waters  where  "water 
quality  characteristics  are  near  optimal 
for  the  protected  use"  creates  several 
problems. 

The  phrase  "water  quality 
characteristics"  could  include  a 
multitude  of  parameters  such  as 
temperature,  dissolved  oxygen,  pH. 
suspended  solids,  pesticides,  metals, 
and  organic  chemicals.  The  State- 
adopted  criterion  does  not  specify  what 
characteristics  are  intended  to  be 
included. 

The  term  "optimal"  is  not  defined. 
Presumably,  the  optimum  concentration 
of  pesticides  and  most  organic 
chemicals  is  zero.  However,  the 
maximum  concentrations  dial  may  still 
be  considered  near  optimal  are  not 
discussed.  Compounding  this  problem 
are  the  undefined  optimal  levels  for 
other  toxic  constituents  such  as  metals, 
some  of  which  are  essential 
micronutrients,  or  suspended  solids, 
which  can  hinder  insect  respiration, 
erode  fish  gills,  and  yet  bind  otherwise 
toxic  pollutants  and  remove  them  from 
solutions. 

In  an  even  simpler  context,  ranges  of 
temperature,  dissolved  oxygen 
concentration,  and  pH  values  to  be 
considered  optimum  are  not  defined. 

In  general,  ammonia  and  other  toxic 
materials  are  tolerated  better  by  aquatic 
life  under  conditions  where  other 
stresses  are  absent.  However,  because  it 
is  impossible  to  provrthat  all  other 


stresses  are  absent  or  that  other  water 
quaUty  characteristics  are  near  optimal, 
the  lower  ammonia  criterion  seemin^y 
must  always  be  used.  Therefore,  the 
more  lenient  ammonia  criteria  are 
inappropriate.  However,  because 
provision  for  its  application  was 
included  in  the  criterion  EPA  must 
assume  that  the  State  intended  the  less 
restrictive  criterioa  to  be  applicable  to 
at  least  some  waters. 

Another  problem  with  the 
disapproved  criteria  is  its  reliance  on 
mean  concentrations.  Criteria  based  on 
mean  concentratkuis  are  aftea  deceptive 
and  depend  greadjr  upon  the  range  of 
the  various  individual  observations.  For 
example,  the  EPA-disapproved  criterioo 
of  0.04  mg/1  is  based  on  a  minimum  of 
five  samples  taken  over  a  30-day  period 
(the  minimum  sample  spacing  is  not 
specified,  but  daily  grab  samples  seem 
reasonable).  At  one  extreme,  four 
samples  of  Oi)5  mg/1  and  one  of  0.02  rag/ 
1  would  violate  the  criterion  (presumably 
the  fotu-  samples  of  0.05  mg/1  could  be 
only  minutes  apart).  At  the  other 
extreme,  mx  samples  could  be  0.00  mg/1 
and  one  0.25  mg/1  and  not  be  in 
violation,  even  though  0^  mg/1  coidd 
be  acutely  lethal. 

c.  Contents  of  Proposed  Rule 

EPA  proposes  that  its  national  criteria 
recommendations  for  un-ionized 
ammonia  be  promulgated  to  supersede 
Idaho's  criteria  for  salmonid  spawning 
(§  2250.05(e)),  cold  water  biota  ({  1- 
2250.04(e))  and  warmwater  biota 
(§  225a03(e)).  Even  though  the 
warmwater  biota  criterion  was  not 
disapproved  by  EPA,  the  proposed  rule 
includes  warmwater  biota  because  the 
AgerKsy's  criteria  document  shows  that 
at  temperatures  less  than  20*C  there  is 
no  scientific  basis  for  criteria  artificially 
separated  according  to  biota 
temperatiu'e  preference.  Thus,  some 
warm  water  biota  are  as  sensitive  to 
ammonia  as  salmonids  at  temperatures 
less  than  20*C.  J^A  is  making  this 
proposal  in  order  to  ehminate  the 
artificial  separation  of  warm  water  and 
cold  water  biota  in  Idaho's  ammonia 
criteria  and  thereby  bring  the  Idaho 
water  quality  standards  into  compliance 
with  the  Clean  Wdter  Act. 

Because  the  levels  of  un-ionized 
ammonia  consistent  wnith  protecting 
freshwater  aquatic  life  vary  depending 
on  the  temperature  and  pH  of'the  water, 
the  pn^osal  does  no*  estabbsh  a  single 
number,  but  rather  incorporates 
equations,  from  EPA  s  ammonia  criteria 
document,  from  which  appropriate 
criteria  can  be  calcuU^r>cl. 

These  equations  prnride  for  a 
maximum  one-hour  average 


33676 Federal  Register  /  Vol.  50,  No.  161  /  Tuesday.  August  20,  1985  /  Proposed  Rules 


concentration,  and  a  4-day  average 
concentration.  The  national  proposal 
further  provides  that  these 
concenb-ations  should  not  be  exceeded 
mote  frequently  than  once  every  3  years. 
For  the  convenience  of  the  State  and  the 
public,  we  have  also  included  tables 
which  show  the  criteria  calculated  using 
the  equations  for  a  number  of  specific 
temperature  /pH  combinations.  EPA's 
one  hour  criterion  is  to  prevent  against 
acute  toxicity.  It  would  apply  under  all 
conditions  and  would  limit  single 
sample  values. 

Because  Idaho's  criterion  is  a  monthly 
average,  it  is  comparable  to  EPA's  4-day 
criteria  recommendations  in  that  chronic 
toxicity  is  of  concern.  However,  for 
certain  conditions  of  temperature  and 
pH,  EPA's  chronic  criteria  yield 
concentrations  less  stringent  than 
Idaho's  criteria.  Under  section  510  of  the 
Clean  Water  Act,  these  more  stringent 
criteria  have  precedence  over  Federal 
requirements.  Therefore,  any 
concentrations  calculated  from  EPA's 
equations  for  4-day  toxicity  (or  taken 
from  the  tables  for  chronic  toxicity)  that 
are  less  stringent  than  the  appropriate 
State  criterion,  do  not  supersede  the 
State  criterion. 

Because  Idaho  does  not  have  acute 
criteria  for  ammonia,  the  EPA  proposal 
protecting  against  acute  toxicity  would 
apply  imder  all  conditions. 

d.  Basis  for  Proposed  Rule 

Since  our  disapproval  letter  to  the 
State,  EPA  has  finalized  an  updated 
criteria  recommendation  for  ammonia 
pursuant  to  section  304(a)(1)  of  the 
Clean  Water  Act  (50  FR  30784.  July  29. 
1985).  EPA's  ammonia  criteria 
development  document  summarizes  the 
available  data  on  ammonia  toxicity 
available  at  this  time. 

EPA's  criteria  document,  is  hereby 
incorporated  into  the  administrative 
record  of  this  proceeding.  EPA 
evaluated  Idaho's  ammonia  criteria  in 
light  of  this  new  recommendation. 

EPA's  criteria  document  contains  a 
two-tiered  criterion  applicable  to 
fisheries  with  and  without  salmonid 
fish*.  The  chronic  criteria  are  presented 
as  a  4-day  average.  To  protect  against 
acute  toxicity  the  document  presents  a 
value  which  is  not  to  be  exceeded  by  an 
average  over  a  1-hour  period. 


'The  difference  occurs  at  temperatures  greater 
than  20'C  for  the  1-hour  average  criteria:  The 
criteria  for  sahnonids  are  capped  at  20*C  and  do  not 
increase  at  higher  temperatures:  non-salmonid  flsh 
waters  are  capped  at  25'C.  The  available  data 
indicate  that  non-salmonid  Rsh  are  more  tolerant  of 
ammonia  for  short  periods  at  temperatures  greater 
than  20*C.  Similarly,  for  the  4-day  criteria,  the 
sabnonid  fish  waters  are  capped  at  15*C  and  the 
non-salmonid  fish  waters  are  capped  at  20*C. 


.  Both  the  State  and  EPA's  criteria  are 
based  on  unionized  ammonia,  the  most 
toxic  form. 

However,  EPA's  criterion  recognizes 
that  the  toxicity  of  un-ionized  ammonia 
changes  with  changes  in  pH. 

The  criterion  also  recognizes  the 
counteracting  effects  of  the  increased 
toxicity  of  un-ionized  ammonia  as 
temperature  decreases  versus  the 
reduction  in  the  amount  of  un-ionized 
ammonia  available  chemically  at  low 
temperatures. 

Therefore,  because  it  takes  into 
account  pH  and  temperature  effects  and 
the  Idaho  criterion  does  not,  EPA's 
criterion  becomes  more  restrictive  at 
low  pH's  when  compared  to  Idaho's  0.02 
mg/1  criterion.  Moreover,  EPA's  acute 
criterion  recognizes  that  higher 
concentrations  can  be  tolerated  by 
aquatic  life  for  short  time  periods 
without  irreversible  effects.  However, 
the  averaging  period  is  short  to  avoid 
slug  releases  that  will  damage  aquatic 
life. 

EPA's  criterion  recommends  that 
these  cn.teria  should  not  be  exceeded 
more  frequently  than  once  every  3  years. 
However,  because  the  criterion  takes 
into  account  exceedances  caused  by 
flow  variation  and  variations  in  waste 
discharge  concentrations,  it  is  not 
equivalent  to  applying  the  criterion  at 
the  4-day  average  low  flow  with  a 
recurrence  frequency  of  once  in  3  years 
(4Q3).  EPA's  interim  estimate  (without 
the  use  of  real  time  simulation  models) 
is  that  the  at  all  flow  rates  equal  to  or 
greater  than  the  average  calculated 
concentrations  from  EPA's  formulas 
apply  7-consecutive-day  low  flow  with  a 
recurrence  frequency  of  once  in  10 
years.  However,  if  the  State  can  show  in 
a  particular  situation,  that  only  a  single 
discharge  is  involved,  that  no  other 
inputs  of  anunonia  or  toxic  pollutants 
are  present  to  exacerbate  ammonia 
toxicity,  and  that  a  stable  stream  flow 
hydrology  exists,  then  the  State  may  use 
another  less  stringent  low  flow 
following  the  approval  of  the  Regional 
Administrator.* 

Also,  in  the  final  national  criteria 
recommendation  there  are  limitations 
with  respect  to  the  temperature  and  pH 
values  for  which  the  criteria  apply. 
These  limitations  cover  the  normal 
range  of  temperature  and  pH  contained 
in  water  quality  standards.  However,  in 
cases  where  these  limits  are  exceeded, 
these  equations  must  be  extrapolated  or, 
at  the  State's  option,  it  must  perform  a 
site-specific  recalculation  consistent 
with  EPA  methods. 


'Technical  Support  Document  for  Water  Quality- 
Based  Toxics  Control  U.S.  EPA.  Office  of  Water. 
July  1985. 


In  summary,  EPA's  ammonia  criterion 
accounts  for  both  chronic  and  acute 
toxicity,  and  it  explicitly  takes  into 
account  the  effects  of  pH  and 
temperature  on  toxicity  on  waters  with 
and  without  salmonid  fish.  Idaho's 
criterion,  as  discussed  previously,  does 
not  account  for  these  variables. 

3.  AntidegradatJon 

a.  State  Adopted  Criterion 

The  Idaho  State  provision  which  EPA 
■has  disapproved  and  is  proposing  to 
make  more  stringent  is  as  follows: 

Section  1-2300    RESTRICTIONS  ON 
DISCHARGES  AND  ON 
ACTIVITIES  WHICH  AFFECT 
WATER  QUALITY 
01.    Point  Source  Discharges  to 
Special  Resource  Waters  and  Their 
Tributaries.  Except  for  dams  and  hydro- 
electric generation  facilities,  no  new 
point  source  can  discharge,  and  no 
existing  point  source  can  increase  its 
discharge  above  the  design  capacity  of 
the  existing  wastewater  treatment 
facility  to  any  water  designated  as 
special  resource  water  or  to  t|ie 
tributary  of  or  the  upstream  segment  of 
a  special  resource  water,  if  pollutants 
significant  to  the  designated  uses 
contained  in  that  discharge  can  or  will 
result  in  a  reduction  of  the  ambient 
water  quality  of  the  receiving  special 
resource  water  as  measured 
immediately  below  the  applicable 
mixing  zone. 

Idaho  concurrently  deleted  Section 
III.D.  (1973  Idaho  Water  Quality 
Standards)  from  its  standards.  These 
actions  substantially  weakened 
antidegradation  provisions  of  the  State's 
water  qualit/standards. 

b.  Basis  for  EPA  Disapproval 

EPA  originally  disapproved  the 
general  exemption  given  to  dams  and 
hydroelectric  generating  facilities  which 
allowed  them  to  increase  their 
discharges,  and  cause  a  reduction  in 
water  quality.  This  exemption  violated 
EPA's  Federal  Regulations  (40  CFR 
35.1550  (1983  Edition))  which  provided 
that: 

(1)  Existing  stream  uses  must  always 
be  maintained  and  protected;  (2)  high 
quality  water  that  exceeds  the  criteria 
for  "fishable/swimmable"  water  may  be 
degraded  only  after  public  participation 
and.intergovemmental  coordination 
demonsfrate  that  the  degradation  is 
needed  to  accommodate  necessary  and 
justifiable  economic  or  social 
development;  and  (3)  no  degradation 
will  be  allowed  in  Outstanding  National 
Resource  Waters.  The  regulation  also 
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required  the  antidegradation  policy  to 
apply  to  all  pollutant  sources. 

The  new  federal  regulations  (40  CFR 
131.12)  governing  antidegradation 
require  the  same  basic  provisions 
described  above.  Some  changes  in 
wording  corrected  confusing  or 
ambiguous  statements  in  old 
regulations. 

At  the  same  time  that  the  State  of 
Idaho  legislature  adopted  Section  1- 
2300.01  (1960),  they  also  deleted  Section 
III.D.  from  their  water  quality  standards. 
Without  this  section,  the  Idaho 
standards  do  not  include  an 
antidegradation  policy  that  protects  all 
waters  from  all  pollution  sources.  Even 
apart  from  the  dams  problem  discussed 
above,  Section  1-2300.01  is  not 
equivalent  of  the  required 
antidegradation  policy.  EPA  is 
concerned  about  the  defects  in  Idaho's 
antidegradation  policy  and  has  notified 
the  State  by  letter  of  these  deficiencies. 
The  Agency  is  hopeful  that  in  a 
reasonable  period  of  time  the  state  will 
amend  its  standards  to  comply  with 
EPA's  requirements. 

c.  Contents  of  Proposed  Rule 

EPA  proposes  to  remove  the 
exemption  of  dams  from  Section  1- 
230.01  by  deleting  the  first  clause  of 
.  Section  1-2300.01. 

D.  Effect  of  Applying  Proposed  Standard 
Including  Economic  Impacts 

As  noted  above,  identification  of 
criteria  adequate  to  protect  the 
designated  use  is  based  on  scientific 
and  technical  considerations,  not 
economic  ones.  However,  if  achieving 
particular  criteria  would  cause 
substantial  and  widespread  economic 
and  social  impact,  such  a  consequence 
would  provide  a  basis  for  Idaho  to  re- 
examine the  attainability  of  the 
designated  use  itself  for  individual 
wafer  bodies  or  segments.  Therefore. 
EPA  performed  an  economic  assessment 
of  the  costs.  The  following  section 
describes  the  assessment,  including  the 
necessary  assumptions  and  data 
limitations.  Based  on  this  assessment,  it 
appears  to  the  Agency  that  the 
standards  being  proposed  will  not  result 
in  substantial  and  widespread  economic 
and  social  impact.  However,  this  does 
not  foreclose  the  State  from  conducting 
a  detailed  study  of  its  own.  If  based  on 
such  study,  Idaho  finds  that  the 
standards  are  not  economically 
attainable  in  particular  water  bodies 
and  segments,  i.e.,  that  they  would 
cause  substantial  and  widespread 
impact,  it  may  follow  the  procedure  set 
out  in  §  131.10  for  removing  the 
designated  use  for  those  water  bodies. 


1.  Dissolved  Oxygen 

The  key  economic  concern  regarding 
attaining  of  dissolved  oxygen  standards 
for  water  below  dams  is  with  American 
Falls  Dam.  When  the  Federal  Energy 
Regulatory  Commission  re-licensed 
Idaho  Power  Company's  American  Falls 
generating  stations  in  1975,  it  included  a 
provision  that  State  water  quality 
standards  be  maintained  in  water 
downstream  from  the  dam.  The  water 
quality  standards  ften  in  effect  required 
the  company  to  maintain  a  minimum 
dissolved  oxygen  concentration  of  6  mg/ 
1.  (In  1980,  the  Idaho  legislature  lowered 
the  dissolved  oxygen  criterion  to  5  mg/1 
average.)  The  present  proposal  would 
raise  the  water  quality  criterion  to  the 
cold  water  biota  criterion.  Thus,  the  cost 
of  complying  with  the  earlier  criterion 
provides  an  indication  of  the  cost  of 
attaining  the  proposed  criterion. 

In  particular,  because  of  delays 
between  the  Legislature's  action  in 
February  1980,  and  revision  of  operating 
procedures  at  the  dam,  operations  in  the 
simimers  of  1979  and  1980  were  aimed  at 
meeting  the  6  mg/1  minimum  dissolved 
oxygen  criterion;  the  compliance  cost  in 
those  years  provides  an  outside  estimate 
of  what  it  would  have  cost  to  meet  the 
proposed  criterion.  During  the  summer 
of  1979,  water  was  spilled  from  the 
reservoir,  bypassing  the  turbines,  in 
order  to  maintain  the  required  dissolved 
oxygen  concentrations.  EPA  estimated 
revenue  losses  to  Idaho  Power  Company 
as  a  result  of  spilling  to  be  $100,000  to 
$150,000  of  which  about  28  percent  was 
paid  by  residential  customers.  These 
losses  resulted  in  increased  service 
charges  estimated  to  be  13  to  19  cents 
per  residential  customer  for  1979. 

In  1980,  Idaho  Power  used  recently 
installed  aeration  units,  rather  than 
spilling,  to  maintain  the  required 
minimum  dissolved  oxygen 
concentrations.  Operating  43  days 
between  July  14  and  August  29,  total 
costs  were  calculated  to  be  about 
$55,000.  or  about  3\4  cents  per 
residential  customer  for  this  time  period. 
Moreover,  hydrology  for  the  upper 
Snake  River  showed  1980  to  be  one  of 
the  lowest  flow  years  of  the  last  two 
decades,  a  condition  which  results  in 
decreased  dissolved  oxygen 
concentrations.  For  purposes  of 
assessing  the  possible  economic 
consequences  of  this  proposed  action. 
EPA  constructed  a  hypothetical 
situation  which  includes  the  need  to 
aerate  as  well  as  the  need  to  spill.  We 
assumed  low  stream  flows  combined 
with  high  temperatures  such  that 
maintaining  6.5  mg/1  concentrations  of 
dissolved  oxygen  during  the  summer 
months  would  require  twice  the  aeration 


costs  needed  in  1980  plus  spilling?  to  the 
extent  needed  in  1979.  Even  in  this 
highly  improbable  case,  costs  would  be 
less  than  about  45  cents  (1980  dollars) 
per  residential  customer  for  the 
theoretical  summer.  EPA  judged  this 
economic  impact  to  be  minor.  The 
economic  analysis  is  in  the 
administrative  record. 

In  previous  hearings  on  Idaho  water 
quality  standards,  there  was  no 
indication  of  other  sites  ^ere  there 
would  be  difficulty  in  meeting  the  DO 
standard  proposed  here.  Hence,  EPA 
believes  that  the  cost  associated  with 
meeting  the  standard  will  be  exerted 
principally,  if  not  exclusively,  at  the 
American  Falls  site.  However,  EPA 
solicits  information  on  any  other  dam 
that  would  be  affected  by  the  proposed 
standard. 

2.  Un-ionized  Ammonia 

EPA  review  of  records  from  44 
ambient  monitoring  stations  in  the  State 
and  the  State  305(b)  water  quality 
assessment  indicate  that  ammonia 
toxicity  is  not  a  major  problem  in  the 
State.  For  example,  approximately  100 
out  of  16,000  observations  exceedied  0.02 
mg/1  un-ionized  ammonia.  Many  of 
those  exceedances  are  the  result  of 
nonpoint  sources.  It  is  estimated  that  the 
proposed  standard  would  have  little 
effect  on  point  sources.  However,  it  is 
possible  that  some  point  sources  will 
have  to  treat  ammonia  as  a  result  of  this 
proposed  action.  EPA  analyzed  data 
from  two  facilities  that  have  been  the 
focus  of  economic  controversy  regarding 
the  ammonia  standards.  These  are  the 
City  of  Nampa  facility,  whose  effluent  is 
released  to  Indian  Crieek,  and  the 
Lander  Street  sewage  plant  in  Boise, 
which  discharges  to  the  Boise  River.  In 
both  cases,  instream  data  collected 
monthly  below  the  plants  over  the  last 
two  years  show  that  the  streams  have  in 
fact  been  in  compliance  with  EPA's 
proposed  criterion  on  every  sampling 
date  eind,  hence,  the  plants  are  not 
expected  to  incur  additional  costs. 

EPA  is  not  aware  of  any  other  point 
sources  v\4iich  would  be  required  to 
install  technology  beyond  that  required 
by  categorical  standards  in  order  to 
meet  the  proposed  ammonia  criterion. 
The  Agency  solicits  information  on  any 
stream  segments  in  which  the  proposed 
standards  are  not  being  met  and  on  any 
other  dischargers  or  nonpoint  sources 
that  could  be  adversely  affected  by 
control  requirements  based  on  the 
standard. 

3.  Antidegradation 

The  antidegradation  provision  is 
required  by  the  water  quality  standard 
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regulation  (40  CFR  131.12).  If  a 
prospective  new  source  or  alteration  of 
an  existing  discharge  would  lower  the 
water  quality  downstream  from 
impoundments,  this  provision  requires 
the  State  to  evaluate  whether  such  a 
change  violates  its  antidegradation 
requirements.  Since  this  evaluation  is 
required  on  a  case-by-case  basis,  EPA 
has  made  no  effort  to  forecast  the 
outcome  of  individual  cases  that  may 
arise,  and  the  possible  impacts. 

E.  Executive  Order  12291 

Executive  order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  major  regulations. 
Major  rules  are  those  which  impose  a 
cost  on  the  economy  of  $100  million  a 
year  or  more  or  have  certain  other 
economic  impacts.  This  regulation  is  not 
a  major  rule  because  its  annualized  cost, 
as  discussed  above,  is  significantly  less 
than  $100  million  and  it  meets  none  of 
the  other  criteria  specified  in  section 
1(b)  of  the  Executive  Order.  Also,  as 
required  by  Executive  Order  12291,  this 
proposed  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

F.  Public  Hearings 

The  Agency  plans  to  hold  4  public 
hearings  at  the  times,  places,  and 
locations  listed  above.  Both  oral  and 
written  comments  will  be  accepted  at 
the  hearing.  The  hearing  officer  reserves 
the  right  to  fix  reasonable  limits  on  the 
time  allowed  for  oral  presentations. 

Registration  to  present  oral 
statements  will  be  accepted 
immediately  prior  to  each  hearing.  The 
comment  period  on  this  proposed 
rulemaking  will  be  kept  open  for  at  least 
30  days  after  the  public  hearing. 
Moreover,  the  hearing  record  will  be 
kept  open  at  least  45  days  after  a  Notice 
of  Availability  of  the  final  ammonia 
criteria  guidance  is  published  in  the 
Federal  Register. 

G.  Availability  of  the  Record 

The  entire  administrative  record 
concerning  the  Idaho  water  quahty 
standards  (including  the  criteria 
docxmients  perpared  by  EPA  and  noted 
herein)  described  in  this  preamble  is 
available  for  public  inspection  and 
copying  at  the  Environmental  Protection 
Agency,  Region  X  Office,  Water 
Division,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  during  normal 
business  hours  of  8:00  a.m.  to  4:30  p.m. 
The  proposed  water  quality  standards 
for  Idaho  and  supporting  technical 
information  are  available  for  inspection 
and  copying  at  the  U.S.  EPA 
Headquarters  in  the  Criteria  and 
Standards  Division  (WH-585),  Room 
2818, 401  M  Street,  Southwest, 


Washington,  DC  20460.  during  norn\al 
business  (lours  of  8:00  a.m.  to  4:30  p.m., 
and  at  the  Boise,  Coeur  d'Alene,  and 
Pocatello  public  libraries. 

H.  Regulatory  Flexibility  Act 
Requirements 

Under  section  605  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  S  601  et.  seq., 
the  Administrator  is  required  to  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  131 

Water  pollution  control, 
Intergovernmental  relations, 
Administrative  practices  and 
procedures.  Reporting  and  record 
keeping. 

Dated:  July  31. 1985. 
Lee  M.  Thomas, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Part  131,  Subpart  D.  of  Title 
40  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  Part  131 
continues  to  read  as  follows: 

Authority:  Section  303(c]  of  the  Clean 
Water  Act  (33  U.S.C.  1313(c)). 

2.  By  adding  a  new  9  131.34  to  read  as 
follows: 

$131,34    kieho. 

(a)  Section  1-2276  of  the  Idaho  Water 
Quality  Standards  adopted  by  the  State 
on  January  9, 1980,  is  null  and  void  and 
the  following  will  supersede  it: 
Dissolved  oxygen  criterion  for  waters 
downstream  from  dams,  reservoirs,  and 
hydroelectric  facilities. 

(1)  Minimum  requirements:  The 
dissolved  oxygen  criteria  for  Idaho's 
aquatic  life  uses  are  listed  in  the 
following  table. 

Water  Quality  Criteria  for  Ambient 
DissoLVED  Oxygen  Concentration 


Coktoalar  criMria 

EariylMe 

Other 
We 

E««yMe 

other 

•tagM'-  ' 

ttagw' 

Stage* 

Wdiymawi..- 

•na 

8.5 

NA 

5.5 

7  (toy  iMMi  ..„.. 

M  (6.5) 

NA 

8.0 

NA 

7  day  nwan 

NA 

5.0 

NA 

NA 

1(tay 

mMmm  •.._. 

8.0  (5.0) 

MO 

5.0 

M.0 

'Thaae  ir*  water  column  concentrations  racommanded  to 
achieve  ttw  required  ntgrgravel  diseo^ved  oxygen  concenlra- 


tions  shown  In  parenthesee.  The  3  mg/l  difterential  is  dto- 
cussed  m  the  cnteria  document.  For  species  that  have  early 
Me  stages  exposed  directly  to  the  water  column,  the  figures 
in  parenttwses  spply. 

■indudee  al  embryonic  and  larval  stages  and  all  juvenile 
forms  to  30  days  foNowing  hatching. 

•NA(notapplicatile). 

*No  measurements  less  titan  this  co(K«ntralion. 

(2)  Applicability.  This  criterion  will 
apply  to  all  waters  downstream  from 
dams,  reservoirs,  and  hydroelectric 
facilities  where  warm  water  biota,  cold 
water  biota,  and/or  salmonid  spawning 
uses,  respectively  are  designated  and/or 
existing  uses.  This  criterion  applies  to 
the  length  of  stream  immediately 
downstream  from  dams,  reservoirs,  and 
hydroelectric  facilities  which  is  affected 
by  the  low  dissolved  oxygen 
concentration  of  waters  passing  through 
the  facilities.  Idaho  water  quality 
criteria  (§  1-2250)  apply  downstream  of 
the  point  where  natural  reaeration 
would  achieve  the  state  standards  in  the 
absence  of  point  or  nonpoint  source 
loading  of  oxygen-demanding  materials, 
or  where  the  reaeration  of  oxygen- 
depleted  waters  from  hypolimnetic 
water  releases  would  occur. 

(b)  Subsections  l-2250-03(e),  1-2250- 
04(e)  and  l-2250-05(e)  of  the  Idaho 
Water  Quality  Standards  as  adopted  by 
the  State  on  January  9, 1980,  are 
partially  superseded.  The  unionized 
ammonia  criteria  to  prevent  acute  and 
chronic  ammonia  toxicity  in  waters 
designated  for  warm  water  biota,  cold 
water  biota,  and/or  salmonid  spawning 
are  from  the  following  equations  or 
tables  for  un-ionized  ammonia  or  (total 
ammonia,  if  from  the  tables). 

(1)  To  protect  Idaho's  warmwater 
biota,  coldwater  biota  and  salmonid 
spawning  categories,  the  criteria  for 
ammonia  (in  mg/Iiter  un-ionized  NHs) 
are: 

(i)  The  one-hour  average 
concentration  of  un-ionized  ammonia  (in 
mg/l  NHs)  does  not  exceed  the 
numerical  value  given  by  0.52/Fr/FPH/ 
2,  where: 

FT=10'^«»»'^>;  TCAP<T<30*  C 
FT=10'«'*";  0'C<T<TCAP 

FPH=:  8<pH<g 
FPH=H-10' *»""^";  fl.5pH<8 

TCAP=20*  C;  Salmonids  or  other  sensitive 

coldwater  species  present 
TCAP=2S*C;  Salmonids  and  other  sensitive 

coldwater  species  absent 

(ii)  The  4-day  average  concentration 
of  un-ionized  ammonia  (in  mg/l  NHs) 
does  not  exceed  the  numerical  value 
given  by  O.SO/FT/FPH/RATIO,  where 
FT  and  FPH  are  as  above  and: 

Ratio=16;  7.7<pH<9 
Ratio=24xlO"-»"'H-10' *»«;  6.5<pH<7.7 
TCAP=15*  C;  Salmonids  or  other  sensitive 

coldwater  species  present 
TCAP=20*  C;  Salmonids  and  other  sensitive 

coldwater  species  absent 
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(iii)  Un-ionized  ammonia 
concentrations  for  pH  range  from  6.5  to 
9.0  and  a  temperature  range  from  O'C  to 
30*C  are  provided  in  the  following 
tables.  Total  ammonia  concentrations 
equivalent  to  each  un-ionized  ammonia 
concentrations  are  also  provided  in 
these  tables.  In  the  event  that  conditions 
at  a  site  are  outside  the  range  shown  for 
the  formulas,  then  the  State  at  its  option, 
may  perform  a  site-specific  analysis  to 
determine  an  appropriate  ammonia 
criterion  or  calculate  a  value  as  one-half 


of  the  concentrations  calculated  by 
extrapolating  the  appropriate  EPA 
formula  to  the  site's  pH  and  temperature 
condition. 

(iv)  The  un-ionized  ammonia 
concentrations  shown  on  the  tables  do 
not  have  a  consistent  number  of 
significant  digits.  Because  EPA  expected 
the  tabular  values  to  be  interpolated  to 
other  conditions  not  explicitly  shown  on 
the  table,  the  tabular  values  have 
variable  signi^cant  digits  so  that  such 
interpolations  will  yield  accurate 


results.  The  final  criteria  value  should 
be  rounded  to  2  significant  digits. 

(2)  Applicability,  (i)  Because  the 
formulas  in  paragraph  b.l.  are  nonlinear 
in  pH  and  temperature,  the  criterion 
should  be  the  average  of  separate 
evaluations  of  the  formula  reflective  of 
the  fluctuations  of  flow.  pH  and 
temperature  within  the  averaging  period: 
it  is  not  appropriate  in  general  to  simply 
apply  the  formula  to  average  pH. 
temperature  and  flow. 


(1)  1-HOUR  Average  Concentrations  for  Ammonia* 

pH 

DC 

sc 

IOC 

15  C 

20C 

250 

WC 

A.  Sahnonidi  or  othar  tensitive  cotdwater  species 

6.50 

6.75 


7.00.. 
7.25.. 


7.50„ 
7.75.. 
8.00.. 
8.25.. 


8.50... 
8.75.. 
S.00.. 


8.50.. 


6.75... 
7.00-. 
7.25... 
7.50-. 
7.75.. 
8.00.. 
8.2S.. 

aso.. 

8.75... 
9.00.. 


B  Salmonids  and  other  sensitive  cotdwater  species  absent 


6.50 

6.75 

7.00 


7.25.- 


7.50.. 
7.75.. 
8.00.. 
8.25- 


6.50... 
6.75... 


9.00 


8.50.. 
6.75.. 
7.00.. 
7.25.. 
7.50- 
7.75.. 
8.00.. 
8.2S.. 


8.50.. 
8.75.. 
9.00.. 


Un.lonizwt  Ammonia  (mg/M«r  NH>) 


0.0091 

0.0148 

0.023 

0.034 

0.045 

0.056 

o.oes 

0.066 
0.065 
0.065 
0.065 


0.0129 

0.021 

0.033 

0.048 

0.064 

0.060 

0.092 

0.092 

0.092 

0.092 

0.092 


Total  Ammonia  (mg/Waf 

35  33 

32  30 

28  26 

23  22 

174  16.3 

12.2  11.4 
8.0  7.5 

4.5  4.2 

2.6  ^4 
1.47  1.40 
0.86                      0.83 


Un.|onlz«1  Ammonia  (mg/War  NH.) 

0.0091  0.0129  0.0182 

0.0149  0.021  0.030 

0.023  0.033  0.046 

0.034  0.048  0.066 

0.045  0.064  0.091 

0.056  0.000  0.113 

0.065  0.092  0.130 

0.06S  0.092  0.130 

0.065  0.092  0.130 

0.065  0.092  0.130 

0.065  0.092  0.130 


NH.) 


0.0182 

0.030 

0.046 

0.068 

0.091 

0.113 

0.130 

0.130 

0.130 

0.130 

0.130 


31 
28 

25 

20 
15.5 
10.9 
7.1 
4.1 
2.3 
1.37 
0.83 


Total 

35 
32 
28 
23 

17.4 
12.2 

8.0 

4.5 

2.6 

1.47 

0.86 


(mg/Ma^ 
33 
30 
26 
22 
16.3 
11.4 

7.5 

4.2 

Z4 

1.40 

0.83 


NH.) 


31 
26 
25 

20 
15.5 
10.9 
7.1 
4.1 
2J 
1.37 
0.83 


0.026 
0.042 
0.066 
0.085 
0.128 
0.159 
0.184 
0.184 
0.184 
0.184 
0.184 


30 
27 
24 
19.7 
14.9 
103 
6.9 
4.0 
13 
1.38 
0.86 


0.026 
0.042 
0.066 
0.095 
0.128 
0.150 
0.184 
0.184 
0.184 
0.184 
0.184 


30 
27 
24 
19.7 
14.9 
10.5 
8.9 
4.0 
^3 
1.38 
0.86 


0.036 

0.050 

0.069 

0.136 

0.18t 

0.22 

0.28 

0.26 

0.26 

0.26 

0.26 


29 

27 
23 

19.2 
144 
10.3 
6.8 
3.9 
^3 
1.42 
0.91 


0.036 

0.059 

0.093 

0.136 

0.181 

0.22 

0.26 

0.28 

0.28 

0.26 

0.26 


29 

27 
23 
19.2 
14.6 
10J 
6J 
3.9 
2.3 
1.42 
0.91 


0.036 

aOS0 

0X193 

0.136 

0.181 

0.22 

026 

0.26 

0.26 

0.28 

0.2B 


20 
18« 
16.4 
13.4 
10.2 
7i 
4.8 
2.8 
1.71 
1.07 
0.72 


0.051 

0.004 

0.131 

0.190 

0.28 

0.32 

0J7 

0J7 

0.37 

0J7 

0J7 


29 

26 
23 

19.0 
14J 
10.2 
tM 
4.0 
&4 
1.52 
1.01 


oxno 

OjOS* 


0.13S 

aisi 

022 
028 
026 
026 
0.28 
0.2B 


14J 
132 
11j8 
93 
73 
&2 
33 
2.1 
1.26 
033 
0.58 


0.051 

0.084 

0131 

O190 

02B 

032 

037 

037 

037 

037 

037 


20 
18j8 
16l4 
133 
103 
73 
43 
23 
131 
1.18 
032 


'To  convert  mat*  vakjea  to  mg/Mar  N.  multiply  by  0.822. 


(2)  4-DAy  Average  Concentrations  for  Ammonia* 

pH 

OC 

50 

IOC 

15  C 

20C 

25C 

300 

A.  Salmonids  or  other  sensitive  coldwatar  apadea  praaent 

» 

6.50.. 
075.. 
7.00.. 


7.2S.. 


7.50.. 


7.75... 
6.00... 


Uivionia 

d  Ammonia  (mg/ 

0.0007 

00009 

0.0012 

0.0017 

0.0021 

0.0029 

00037 

0.0052 

0.0066 

0.0093 

0.0109 

0.0153 

0.0126 

0.0177 

rNH.) 


0.0013 

0.0023 

0.0042 

0.0074 

0.0132 

0.022 

0.025 


0.0019 

0.0033 

0.0059 

0.0105 

0.0186 

0.031 

0.035 


0.0019 

0.0033 

0.0059 

0.0105 

0.0186 

0.031 

0.035 


0.0019 

0.0033 

0.0059 

0.0105 

0.0188 

0.091 

0.035 


O0019 


0.0106 
O0188 
0.031 
0.0S6 
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(2)  4-Oay  Average  CoNa 

cNTRATiONS  FOR  AiMMOWA*— Continued 

PH 

DC 

5C 

IOC 

ISC 

20C 

2SC 

30C 

US       

0.0126 

aoi26 

0.0126 
0.0126 

0.0177 
0.0177 
0.0177 
0.0177 

0.02S 
0.02S 
0.02S 
0.02S 

0035 

0.03S 
0.035 
0.035 

0.036 
0.0SS 
0.035 
0.035 

0.035 

aoas 

0.035 
0.035 

0035 

•  SO       „ 

0036 

ht*                   

0  035 

9.00 

0.035 

6.50- 


&7S_ 
7.00- 


7J&. 


7.50.. 


7.75.. 
8.00.. 


8.25. 


6.50.. 


8.75 _. 

9.00 _. 

B.  Saknonds  or 


othar  wniHIwa  coldMctar  ipurHw  ateMit 


6.50... 
6.75- 
7.00- 
7JS- 
7.S0-. 
7.75- 


8.25.. 
8J0.. 
8.75.. 
9.00.. 


6.50.. 
6.75.. 
7.00_. 


7.as_. 


7.50- 


7.75.._ 
&00.... 
825... 
8.50... 
8.75... 
»M    . 


Total  Ammonia  (mg/IMf 

£5  2.4 

£5  2.4 

2S  ^4 

^S  2.4 

2.9  ^4 

2J3  12 

1.53  1.44 

0.87  0.82 

0.49  0.47 

0.28  0.27 

0.16  0.16 


NH.) 


2.2 
2i 
2.2 
2.2 
2.2 

^^ 

1.37 
0.7* 
0.45 
0.26 
0.16 


UnHonizad  Ammonia  (mg/Mar  NHi) 

0.0007  O.OOOe  0.0013 

0  0012  00017  0.0023 

0.0021  00029  00042 

0.0037  0.0052  0.0074 

0.0066  0.0093  0.0132 

0.0109  0.0153  0.022 

0.0126  0.0177  0.025 

0  0126  0  0177  0.025 

0.0126  0.0177  0.025 

0.0126  0.0177  a025 

0.0126  0.0177  0.025 


Total  Ammonia  (mg/Mar  NH.) 


25 
2.5 
^5 

^5 
^s 
^3 

1.53 
0.87 
0.49 
0.28 
0.16 


2.4 
24 
2.4 

^4 

2.4 
22 

1.44 
0.82 
0.47 
027 
0.16 


2.2 

2.2 

2.2 

22 

2.2 

2.1 

1.37 

0.78 

0.45 

0.26 

0.16 


2.2 

^^ 

t2 
22 
2.2 

20 

1.33 

0.76 

0.44 

0.27 

0.16 


0.0019 

00033 

00059 

0.0105 

0.0186 

0.031 

0.035 

0.035 

0.035 

0.035 

0.035 


2.2 
2J2 
22 

2.2 
2.2 

2.0 

1.33 

076 

0.44 

0.27 

016 


1.40 

1.04 

0.73 

1.40 

1.04 

0.73 

1.49 

1.04 

0.74 

1.50 

1.04 

0.74 

1.50 

1.0S 

0.74 

1.40 

0.90 

0.71 

0.83 

0.66 

0.47 

0.54 

0.30 

0.20 

0.32 

0.23 

0.17 

0.10 

0.15 

0.11 

0.13 

0.10 

0.00 

0.0026 

0.0026 

0.0026 

0.0047 

00047 

0.0047 

0.0063 

00063 

0.0083 

0.0148 

0.0148 

0.0146 

0.026 

0.026 

0.0S6 

0.043 

0.043 

0.043 

0.050 

0.050 

0.050 

0.050 

0.050 

0.050 

0.050 

0.050 

0.050 

0.050 

0.050 

0.060 

O.OSO 

0.050 

0.050 

2.1 

1.46 

^xa 

2.1 

1.47 

1.04 

2.1 

1.47 

1.04 

2.1 

1.48 

1.05 

2.1 

1.49 

1.06 

1.96 

1.39 

1.00 

1.31 

0.93 

a67 

076 

0.54 

a40 

0.45 

0.33 

0.25 

0.27 

0.21 

0.16 

0.17 

0.14 

0.11 

*To  convart  ttwaa  valuea  to  mg/litar  N,  multiply  liy  by  0.822. 


(ii)  If  the  concentration  calculated  by 
this  method  for  the  4-day  average 
ammonia  concentration  yields  a 
concentration  less  stringent  than  the 
applicable  State  criterion,  then  the  State 
criterion  applies. 

(iii)  The  calculated  concentration  from 
the  formulas  in  paragraph  b.2  apply  at 
all  flow  rates  equal  to  or  greater  than 
the  average  7-con8ecutive-day  low  flow 
with  a  recurrence  frequency  of  once  in 
10  years,  unless  the  State  justifies  using 
another  less  stringent  low  flow,  and 
such  justiflcation  is  approved  by  the 
Regional  Administrator. 

(c)  The  exemption  of  dams  and 
hydroelectric  generating  facilities  from 
the  Idaho  antidegradation  requirements 
is  superseded.  Therefore,  the  following 
from  §  1-2300.01  of  the  Idaho  Water 
Quality  Standards  adopted  by  the  State 
on  January  9, 1980,  is  null  and  void: 


Except  as  noted  in  Manual  Section  1- 
2300.07  and  for  dams  and  hydro-electric 
generating  facilities, 

(1)  Where  the  quality  of  the  waters 
exceed  levels  necessary  to  support 
propagation  of  fish,  shellfish,  and 
wildlife  and  recreation  in  and  on  the 
water,  that  quality  shall  be  maintained 
and  protected  unless  Idaho  flnds,  after 
full  satisfaction  of  the  intergovernmental 
coordination  and  public  participation 
provisions  of  the  Idaho  continuing 
planning  process,  that  allowing  lower 
water  quaUty  is  necessary  to 
accommodate  important  economic  or 
social  development  in  the  area  in  which 
the  waters  are  located.  In  allowing  such 
degradation  or  lower  water  quality 
Idaho  shall  assure  water  quality 
adequate  to  protect  existing  uses  fully. 
Further,  Idaho  shall  assure  that  there 
shall  be  achieved  the  highest  statutory 
and  regulatory  requirements  for  all  new 


and  existing  point  sources  and  all  cost- 
effective  and  reasonable  best 
management  practices  for  nonpoint 
source  control. 

(2)  Where  high  quality  waters 
constitute  an  outstanding  National 
resource,  such  as  waters  of  National  and 
State  parks  and  wildlife  refuges,  waters 
designated  in  Idaho's  water  quality 
standards  as  special  resource  waters  of 
the  State,  and  waters  of  exceptional 
recreational  or  ecological  significance, 
that  water  quaUty  shall  be  maintained 
and  protected. 

(3]  In  those  cases  where  potential 
water  quality  impairment  associated 
with  a  thermal  discharge  is  involved,  the 
antidegradation  policy  and 
implementing  method  shall  be 
consistent  with  section  316  of  the  Clean 
Water  Act. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1000  and  1040 
[Docket  No.  80N-0364] 

Laser  Products;  Amendments  to 
Performance  Standard 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
performance  standard  for  laser  products 
to  widen  the  wavelength  range  that 
defines  laser  radiation,  to  establish  a 
new  "Class  Ilia"  laser  product,  and  to 
add  new  reporting  and  recordkeeping 
requirements  for  sales  of  original 
equipment  manufacturer  (OEM] 
components.  The  amendments  relax  the 
current  performance  requirements  for 
safety  interlocks,  viewing  optics,  remote 
control  coimectors,  emission  delay,  key 
controls,  and  beam  attenuators.  Also, 
the  amendments  simplify  and  make 
clear  the  protective  housing 
requirements  for  any  laser  product,  the 
definitions  for  "human  access,"  and  the 
existing  laser  product  classes. 
Additionally,  FDA  is  modifying  the 
requirements  for  certain  radiation 
measurement  parameters,  scanning 
failure  safeguards,  manual  reset 
mechanisms,  and  emission  indicators  on 
certain  laser  products.  FDA's  experience 
in  administering  the  laser  product 
standard  has  shown  the  need  to 
implement  these  changes. 

DATES:  Effective  September  19, 1985.  See 
"Effective  Dates"  under 
SUPPLEMENTARY  INFORMATION  for 
further  discussion. 

FOR  FURTHER  INFORMATION  CONTACT. 

Glenn  E.  Conklin,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MB  20857.  301-443- 
4874. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  performance  standards  for  laser 
products  (21  CFR  Part  1040.10  and 
1040.11)  were  established  by  FDA  under 
the  Radiation  Control  for  Health  and 
Safety  Act  of  1968  (Pub.  L  90-602.  42 
U.S.C.  263b  et  seq.)  (the  RCHSA).  The 
standards  became  effective  on  August  2, 
1976.  In  the  Federal  Register  of 
November  28. 1978  (43  FR  55387).  FDA 
amended  the  standards  to  make  clear 
several  provisions.  These  changes 
solved  major  problems  that  had  arisen 
in  the  implementation  of  the  standards. 


As  FDA  gained  further  experience  in 
administering  the  laser  standards, 
however,  the  agency  determined  that 
further  amendments  would  be 
appropriate.  For  this  reason,  on 
November  7, 1980  (45  FR  74374).  FDA 
published  in  the  Federal  Register  a 
notice  of  intent  to  propose  additional 
amendments  to  the  standards.  In  the 
Federal  Register  of  November  30, 1983 
(48  FR  54164),  FDA  issued  a  proposed 
rule  that  the  agency  believed  responded 
to  comments  received  on  the  1980  notice 
of  intent.  The  proposal  described  the 
amendments  being  considered,  and 
provided  60  days,  until  January  30, 1984, 
for  interested  persons  to  submit  written 
data,  views,  or  arguments  concerning 
the  proposed  amendments  and  any 
associated  potential  environmental  and 
economic  impact. 

Comments  on  the  Proposed  Rule 

In  response  to  the  1983  proposal.  FDA 
received  written  comments  firom  several 
manufacturers  of  electronic  products, 
trade  associations  representing 
manufactiu-ers  of  electronic  products, 
and  a  private  consultant.  The  comments, 
nearly  without  exception,  supported 
FDA's  intent  to  amend  the  standards, 
and  the  majority  of  the  comments 
suggested  revisions  to  improve  or  to 
clarify  the  proposed  amendments.  The 
following  is  a  siunmary  of  the 
substantive  comments  received  on  the 
proposal  and  the  agency's  responses  to 
the  comments. 

General  Comments 

1.  A  comment  urged  FDA  to  exempt 
from  both  §S  1040.10  and  1040.11  laser 
products  that  are  classified  in  Class  II  or 
lower  and  that  are  used  as  positioning 
devices  in  medical  equipment.  The 
comment  argued  that  laser  positioning 
devices  are  used  imder  carefully 
controlled  conditions  and  that,  based  on 
the  conditions  of  use.  there  is  no 
potential  for  injury  to  humans  from  laser 
products  classified  in  Class  II  or  lower. 

FDA  disagrees  with  the  comment.  The 
level  of  laser  radiation  emitted  from  a 
laser  product  at  which  eye  damage  from 
chronic  exposure  is  possible  has  served 
as  the  basis  for  classification  of  such  an 
electronic  product  into  Class  II  since 
FDA  first  proposed  to  establish  the 
performance  standard  (see  38  FR  34084; 
December  10. 1973).  (The  classification 
system  referred  to  in  this  rule  is  that 
established  by  FDA  in  the  performance 
standard  for  laser  products  under  the 
RCHSA.  not  the  statutory  classification 
scheme  under  the  Medical  Device 
Amendments  (21  U.S.C.  360c).)  The 
comment  did  not  provide  any  data  to 
show  that  FDA's  definition  of  Class  II  is 


inappropriate  or  that  eye  damage  from 
chronic  exposure  to  a  laser  positioning 
device  could  not  occur.  Laser  products 
are  classified  on  the  basis  of  the  highest 
level  of  laser  radiation  to  which  human 
access  is  possible.  Further,  classification 
of  a  laser  product  is  not  dependent  upon 
mechanisms  of  aversion  to  laser 
radiation  that  humans  may  have  or  upon 
use  patterns  for  the  product,  except  as 
these  have  an  impact  upon  human 
access. 

FDA  notes  that  the  amended  standard 
imposes  minimal  requirements  on  Class 
II  laser  products,  i.e..  (1)  a  beam 
attenuator  (shutter).  (2)  a  laser  radiation 
emission  indicator  (pilot  light).  (3) 
requirements  for  a  listing  on  the  caution 
warning  logotype  of  the  maximum 
output  of  laser  radiation  and  of  the 
emitted  wavelength.  (4)  a 
noninterlocked  protective-housing  label 
(for  service),  and  (5)  an  aperture  label. 
FDA  notes  further  that  the  agency  has 
concluded  that  certain  Class  II  laser 
products,  i.e..  those  used  for  relative 
positioning  of  the  human  body  in  a 
clinical  environment,  may  be  excluded 
from  the  requirement  for  an  aperture 
label  (see  paragraph  23  of  this 
preamble).  In  addition,  under 
§  1040.10(f)(6)(ii).  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  may,  upon  written  application 
by  the  manufacturer,  approve  alternate 
means  to  accomplish  the  radiation 
protection  provided  by  the  beam 
attenuator  that  would  otherwise  be 
required  to  be  incorporated  into  any 
Class  II  or  higher  laser  product.  The 
remaining  requirements  discussed  above 
impose  negligible  costs  or  complexity  to 
a  laser  product  that  is  used  for  the 
purpose  described  in  the  comment  and 
are  appropriate  to  the  hazard  involved. 
Even  fewer  requirements  apply  to  such  a 
device  classified  in  a  class  lower  than 
Class  II. 

2.  A  comment  stated  that  laser  diodes 
should  not  be  subject  to  the  standard. 
The  comment  argued  that  laser  diodes 
differ  significantly  from  lasers  in  that 
the  radiation  emitted  from  laser  diodes 
diffuses  rapidly  with  distance  and  is 
typically  differentiated  from  those  laser 
devices  with  highly  coUimated  beams. 

FDA  disagrees  with  the  comment.  The 
primary  characteristic  of  lasers  is  that 
they  behave  as  intense,  virtual  point- 
sources  of  optical  radiation.  Even  if  the 
radiation  pattern  diverges  from  the  exit 
port  of  the  laser,  the  radiation  can  be 
focused  to  a  spot  that  is  limited 
primarily  by  diffraction  effects  and 
imperfections  in  the  optical  path.  Laser 
diodes  exhibit  these  properties. 

FDA  notes  that,  in  the  preamble  to  the 
proposal  (48  FR  54168),  the  agency 
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responded  in  detail  to  earlier  comments 
that  recommended  that  FDA  reduce  the 
requirements  of  the  standard  applicable 
to  laser  diodes.  The  present  comment 
does  not  provide  any  new  information 
or,  indeed,  any  data  on  which  to  base  a 
substantive  change  in  the  requirements. 

3.  A  comment  noted  that,  when  a 
certined  laser  product  is  incorporated 
into  another  electronic  product,  e.g.,  the 
gantry  for  computed  tomography  (CT)  x- 
ray  equipment,  FDA  considers  the 
combination  to  be  a  laser  product  and 
requires  certification  of  the  combination. 
The  comment  argued  that  this 
requirement  is  unnecessary,  unduly 
burdensome,  and  without  precedent 
with  respect  to  other  devices  regulated 
by  FDA.  The  comment  claimed  that  a 
laser  product  that  has  been  certified  and 
includes  the  appropriate  warnings  and 
labels  should  not  have  to  be  certified 
again  simply  because  it  is  included 
within  another  device. 

FDA  advises  that,  contrary  to  the 
comment's  belief,  the  performance 
standard  for  laser  products  applies  only 
to  that  portion  of  an  electronic  product 
that  uses  laser  radiation. 

A  laser  product  with  certain  intended 
functions  that  has  been  certified  needs, 
to  be  reevaluated  with  regard  to 
radiation  safety  when  the  product  is 
incorporated  into  another  product  or 
when  the  intended  functions  are 
changed.  A  laser  prodnct  is  a  product 
whose  only  intended  function  is  to 
produce  laser  radiation.  However,  the 
laser  product  may  be  incorporated  into 
equipment  to  perform  a  different 
function,  e.g.,  to  produce  to  light  show, 
to  align  earth-moving  equipment,  to 
examine  the  retina  of  the  human  eye,  to 
read  bar  codes  in  a  grocery,  or,  as  would 
be  the  case  in  the  example  mentioned 
by  the  comment  to  align  patients  in  a 
CT  x-ray  system.  In  any  of  these  events, 
the  change  of  function  requires 
reconsideration  of  the  radiation  safety. 
Also,  the  incorporation  of  a  laser 
product  into  another  electronic  product 
as  a  component  may  make  required 
performance  features  and  labels  of  the 
laser  product  inaccessible  to  the  user  or 
may  otherwise  adversely  affect 
conformance  of  the  product  to  the  laser 
standard.  Indeed,  if,  as  in  the  example 
mentioned  by  the  comment,  the  laser  is 
incorporated  into  another  electronic 
product,  this  may  have  an  impact  on  the 
safety  of  the  incorporating  product  and 
adversely  affect  conformance  of  that 
product  to  the  standard  to  which  it  had 
been  certified  to  comply. 

For  these  reasons,  FDA  concludes  that 
it  is  neither  unnecessary  nor  unduly 
burdensome  to  require  the  combination 
to  be  certified.  Further,  FDA  points  out 
that  the  modification  of  a  previously 


certified  laser  product  can  be  construed 
as  "manufacturing"  under  the  RCHSA 
(see  §  1040.10(i)).  Other  standards  under 
the  RCHSA  require  recertification  of  a 
product  following  modification  (see  e.g.. 
21  CFR  1020.40(d)).  Accordingly,  the 
requirement  to  which  the  comment 
objects  has  precedent 

Applicability 

4.  One  comment  urged  FDA  to  regard 
sales  records  for  manufacturers  of  OEM 
components  subject  to  S  1040.10{a)(3)(ii) 
as  company  proprietary  information 
protected  from  pubhc  disclosure. 

FDA  advises  that  records  obtained  by 
the  agency  are  subject  to  the  provisions 
of  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  (FOIA)  and  to  Part  20  of 
FDA's  public  information  regulations  (21 
CFR  Part  20).  Certain  information, 
including  trade  secrets  and  commercial 
or  financial  information,  that  is 
privileged  or  confidential  is  protected 
from  disclosure  under  the  FOIA  and  Part 
20  (see  S  20.61).  FDA  considers  sales 
records  generally  to  be  exempt  from 
disclosure. 

Definitions 

5.  A  comment  suggested  that  the 
proposed  definition  of  a  Class  Ilia  laser 
product  in  S  1040.10(b)(8)  specifically 
include  the  upper  limit  of  5  milliwatts 
(mW)  radiant  power  by  stating  "from  1 
mW  through  5  mW." 

FDA  disagrees  with  the  suggestion. 
The  classification  of  a  Class  Ilia  laser 
product  is  more  complex  than  the 
comment  implies  because  of  human 
interaction  with  light.  For  example,  over 
emission  durations  of  less  than  or  equal 
to  3.8X10" "seconds,  a  Class  llla  laser 
product  may  exceed  a  power  of  5  mW 
(see  Table  III-A)  while  a  Class  D  laser 
product  may  exceed  a  power  of  1  mW 
over  emission  durations  less  than 
2.5X10''  seconds  (see  Table  H). 

6.  FDA  proposed  to  revise  the 
definition  of  "human  access"  in  current 
S  1040.10{b)(12)  (5  1040.10(b)(15)  in  the 
final  rule)  to  state:  "  'Human  access' 
means  the  capacity  to  intercept  laser  or 
collateral  radiation  by  any  part  of  the 
human  body.  For  laser  products  that 
contain  Class  lUb  or  IV  levels  of  laser 
radiation,  'human  access'  also  means 
access  to  laser  radiation  reflected  by 
any  single  introduced  flat  surface  from 
the  interior  of  the  product  through  any 
opening  in  the  product" 

Several  comments  objected  to  the 
proposed  definition,  arguing  that  the 
phrase  "access  to  laser  radiation 
reflected  by  any  single  introduced  flat 
surface  from  the  interior  of  the  product 
through  any  opening  in  the  product"  is 
confusing  and  ambiguous.  The 
comments  noted  particularly  that  the 


agency  did  not  specify  (1)  the  size  or 
nature  of  the  "introduced"  flat  surface, 
or  (2)  the  method  of  introducing  the  "flat 
surface"  into  a  laser  product  or  (3) 
whether  windows  or  viewports  would 
be  considered  an  "opening." 

FDA  agrees  that  the  proposed 
definition  may  have  been  unclear.  FDA 
advises  that  die  phrase  "introduced  flat 
surface"  denotes  a  concept  rather  than  a 
real  object.  The  concept  should  be 
applied  by  calculating  the  quantity  of 
radiation  that  could  be  reflected  from  a 
flat  reflective  surface  through  any  real 
opening  in  the  protective  housing,  e.g., 
wire  grids,  a  single  hole,  or  louvers.  The 
reflective  surface  should  be  large 
enough  to  intercept  the  entire  laser 
beam  and  reflect  all  of  the  laser 
radiation  impinging  on  the  surface. 
Factors  which  would  have  to  be 
considered  in  making  such  calculations 
include  the  laser  radiation  level  at  the 
reflective  surface,  the  laser  beam 
divergence,  the  size  of  the  opening  in  the 
protective  housing,  the  distance 
between  the  flat  surface  and  the 
opening,  and  the  geometrical 
relationship  between  the  flat  surface 
and  the  opening. 

The  agency  did  not  intend  the  word 
"opening"  in  the  definition  to  apply  to 
solid  fransparent  material.  Tha*,  a 
window  or  viewport  would  not  be 
considered  an  "opening'"  for  the  purpose 
of  determining  human  access  to 
reflected  laser  radiation  if  the  window 
or  viewport  consists  of  sobd  transparent 
material,  e.g.,  a  pane  of  glass,  that 
cannot  be  removed  during  operation  of 
the  product  to  create  a  real  opening. 
To  make  clear  its  intent  FDA  has 
further  revised  the  second  sentence  of 
§  1040.10(b)(15)  in  the  final  rule  to  state: 
'For  laser  products  that  contain  Class 
Illb  or  IV  levels  of  laser  radiation. 
'human  access"  also  means  access  to 
laser  radiation  that  can  be  reflected 
direcUy  by  any  single  introduced  flat 
surface  from  the  interior  of  the  product 
through  any  opening  in  the  protective 
housing  of  the  product."  (See  also 
paragraph  9  of  this  preamble.) 

7.  Several  comments  argued  that  the 
proposed  definition  of  "human  access" 
in  §  1040.10(b){15)  is  unnecessarily 
re.strictive.  'The  comments  alleged  that 
the  probability  of  an  object  getting  into 
or  being  left  inside  a  laser  is  remote  and 
that  even  if  it  were  to  happen,  an 
"introduced"  object  would  most  likely 
not  have  a  "flat  surface"  so  that  any 
reflections  though  openings  would  not 
be  hazardoas.  Some  comments 
suggested  that  FDA  modify  the  proposed 
definition  and  limit  the  "introduced" 
object  to  one  which  would  result  from 
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mislocation  or  misalignment  of  a  siirface 
in  the  interior  of  the  product. 

FDA  disagrees.  The  protective 
housing  should  be  designed  to  minimize 
the  possibility  of  unintended  hazardous 
laser  radiation  being  reflected  through 
openings  in  the  housing.  Such  reflections 
could  occur  as  a  result  of  (1)  the 
accidental  inserting  of  objects  through 
protective  housing  openings.  (2)  the 
misalignment  or  mislocation  of  an 
internal  part  or  portion  of  the  laser 
product,  or  (3)  the  leaving  of  tools  or 
other  objects  within  a  product  by 
service  or  maintenance  personnel.  It  is 
prudent  to  assume  that  such  objects  or 
conditions  would  result  primarily  in 
specular  rather  than  di^se  reflection. 
Indeed,  a  flat  surface  would  not 
represent  a  worst-case  condition 
because  it  would  not  collect  and  focus 
the  reflected  radiation,  as  might,  for 
example,  an  object  with  a  concave 
surface. 

8.  Some  comments  on  proposed 
§  1040.10(b)(15)  suggested  that  the 
agency  should  quality  the  term 
"opening"  in  the  deHnition  of  human 
access  to  specify  that  only  those 
openings  greater  than  1  millimeter  (mm] 
in  diameter  would  be  considered  to 
allow  human  access  and  to  specify  that 
a  straight  object  up  to  10  centimeters 
(cm)  long  which  could  be  introduced 
through  such  an  opening  in  the  product 
would  be  used  as  a  surface  for  detecting 
reflected  radiation. 

The  agency  disagrees  with  the 
suggestions.  Implementation  of  these 
suggestions  would  not  provide  any 
public  health  benefit.  Indeed,  as  noted  in 
the  preamble  to  the  1978  final  rule 
setting  forth  the  ciurent  definition  of 
"human  access"  (November  28, 1978;  43 
FR  55387  at  55388).  a  test  object  of 
specified  diameter  was  included  in  the 
performance  standard  for  microwave 
ovens  in  §  1030.10  (21  CFR  1030.10]  and 
was  found  unsatisfactory.  Products 
could  be  designed  to  meet  the  literal 
requirements  of  this  criterion,  although 
many  common  household  objects  could 
be  used  to  circiunvent  its  intent.  The 
same  principle  applies  with  respect  to 
this  final  rule  in  that  specifying  a 
minimum  size  for  the  protective  housing 
opening  or  a  maximum  length  for  a 
refiective  surface  would  defeat  the 
benefits  of  the  revised  definition  of 
human  access  without  any  increase  in 
protection  of  the  public  health. 

9.  Several  comments  on  proposed 
S  104O.10(b](15)  questioned  whether 
secondary  reflections  would  need  to  be 
considered  when  determining  access  to 
"reflected"  laser  radiation.  Other 
comments  urged  the  agency  to  limit 
"reflected"  radiation  to  primary  or  direct 
reflection. 


FDA  advises  that  it  intended  the 
proposed  definition  to  apply  only  to 
single  reflections  through  a  physical 
opening  in  the  protective  housing  of  the 
product,  not  to  multiple  reflections  or 
reflections  through  solid  transparent 
material.  As  discussed  in  paragraph  6  of 
this  preamble,  the  agency  is  revising  the 
final  rule  to  make  clear  its  intent. 

10.  On  its  own  initiative,  FDA  is 
modifying  the  definition  of  the  term 
"laser"  in  final  S  1040.10(b)(19]  to 
provide  for  a  1  year  effective  date  for 
extension  of  the  wavelength  range  while 
maintaining  the  present  wavelength 
range  of  the  standard  until  the  extension 
becomes  effective. 

Accessible  Emission  Limits 

11.  Two  comments  noted  that  the 
heading  in  proposed  Table  II-A 

(S  1040.10(d))  which  stated  "Class  Ua 
Accessible  Emission  Limits  are  Identical 
to  Class  I  Accessible  Emission  Limits 
Except"  is  unclear.  The  comments 
proposed  that  FDA  add  to  the  heading 
the  phrase  "Under  the  Following  Special 
Conditions." 

FDA  agrees  that  the  proposed 
headings  for  new  Tables  II-A,  II,  and 
ni-A  may  have  been  unclear.  To  make 
clear  the  content  of  these  tables,  the 
agency  is  revising  each  of  them  by 
adding  to  the  proposed  heading  the 
phrase  "within  the  following  range  of 
wavelengths  and  emission  durations." 

Tests  for  Determination  of  Compliance 

12.  Three  conunents  on  proposed 

S  1040.10(e)(4)  noted  that  the  use  of  a  50 
mm  diameter  aperture  stop  to  measure 
scanned  laser  radiation  under  the 
conditions  stated  in  the  provision  is  a 
new  requirement.  These  comments  point 
out  that,  in  the  preamble  to  the  proposal, 
the  agency  stated  that  it  intended  to 
delay  for  1  year  the  effective  date  of 
new  requirements  to  provide 
manufacturers  time  to  comply.  Proposed 
§  1040.10(e)(4)  was  not  included  in  the 
list  of  amendments  to  be  delayed.  The 
comments  urged  FDA  to  delay  the 
effective  date  of  S  1040.10(e)(4)  to  be 
consistent  with  the  effective  date  for 
other  "new"  requirements. 

FDA  agrees  and  is  amending  the 
effective  date  provisions  accordingly. 
Also,  FDA  has  concluded  that  proposed 
S  1040.10(e)(4)  is  unnecessary  and  in  the 
final  rule  has  combined  the 
requirements  of  proposed  §  1040.10(e)(4] 
with  paragraph  (e)(3)  and  has  eliminated 
paragraph  (e)(4). 

Performance  Requirements 

13.  A  comment  on  the  proposed 
amendments  to  §  1040.10(f)(1)  suggested 
that  there  should  not  be  any  constraints 
on  the  materials  used  as  protective 


housing  for  a  laser  product  provided  the 
materials  are  appropriate  and  provided 
human  access  to  laser  radiation  is 
prevented  during  operation. 

Section  1040.10(f)(1)  does  not 
designate  materials  that  are  to  be  used 
for  laser  product  housing.  As  FDA 
stated  in  the  preamble  to  the  proposal 
(see  48  FR  54165),  the  provisions  of 
§  1040.10(f)(1)  are  intended  to  convey 
clearly  a  fundamental  principle  of  the 
laser  standard:  protective  housing  is 
required  to  prevent  human  access  to  a 
level  of  laser  radiation  and  to  collateral 
radiation  that  exceed  the  radiation 
limits  specified  for  Class  I  laser  products 
when  human  access  is  not  necessary  for 
the  laser  product  to  perform  its  intended 
function.  When  human  access  to  a  level 
of  laser  radiation  that  exceeds  the  limits 
of  Class  I  is  necessary,  the  level  of 
radiation  may  not,  under  the  standard, 
exceed  the  limits  of  the  lowest  class 
necessary  for  the  product  to  perform  its 
intended  functions.  The  suitability  of 
materials  used  to  meet  the  protective 
housing  requirement  of  the  standard  is 
judged  on  the  basis  of  the 
appropriateness  of  the  materials  in  the 
context  of  product  use  and  function. 
Such  materials  should  be  adequate  to 
ensure  that  the  housing  will  comply  with 
the  standard  throughout  the  useful  life  of 
the  product,  taking  into  account 
foreseeable  user  abuse.  The  agency 
concludes  that  the  comment  does  not 
warrant  any  change  or  revision  in  final 
§  1040.10(f)(1). 

14.  A  comment  requested  clarification 
of  proposed  S  1040.10(f)(5)(iii)  with 
respect  to  the  laser  radiation  emission 
indicators  required  to  be  provided  on 
each  separately  housed  laser  and 
operation  control  of  a  laser  system.  The 
comment  asserted  that  the  preamble 
suggested  that  the  laser  always  should 
incorporate  an  emission  indicator  and 
the  operation  control  should  incorporate 
one  if  the  distance  between  the  two 
components  is  greater  than  2  meters, 
whereas  proposed  9  1040.10(f)(5)(iii) 
appeared  to  provide  that  the  indicator 
may  be  located  on  either  the  laser  or  the 
control  when  they  are  within  the  2-meter 
limit. 

FDA  advises  that  {  1040.10(f)(5)(iii),  in 
the  final  rule,  requires  manufacturers  to 
include  an  emission  indicator  on  each 
laser  and  on  each  operation  control  if 
the  laser  or  the  operation  control  can  be 
operated  at  a  distance  of  greater  than  2 
meters  from  any  separately  housed 
portion  of  the  laser  product 
incorporating  an  emission  indicator. 

Section  1040.10(f)(5)  provides  that  any 
laser  system  that  is  classified  as  a  Class 
II  or  higher  laser  product  shall 
incorporate  at  least  one  emission 
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indicator  that  gives  an  appropriate 
visible  or  audible  signal  of  laser 
radiation.  Section  1040.10(f)(5)(iii) 
currently  requires  that,  if  the  laser  and 
its  energy  source,  e.g.,  the  power  supply 
(where  the  operation  controls  usually 
are  found),  are  capable  of  being 
separated  by  more  than  2  meters,  an 
emission  indicator  is  to  be  provided  on 
the  laser  and  on  the  energy  source:  a 
laser  system  whose  laser  and  energy 
source  are  not  capable  of  being  so 
separated  is  required  to  incorporate  only 
one  emission  indicator.  The  agency  has 
found,  however,  that  the  operation 
controls,  e.g.,  a  key  control,  manual 
reset  mechanism,  beam  attenuator, 
variable  intensity  control,  or  speed 
control  (see  48  FR  54167),  may  be 
housed  separately  from  the  energy 
source  as  well  as  from  the  laser,  in 
which  event,  a  single  indicator  may  not 
provide  adequate  indication  of  emission 
both  at  the  source  of  the  radiation  and 
at  the  means  for  controlling  the 
radiation.  For  this  reason,  FDA  has 
concluded  that  the  energy  source  may 
not  always  be  the  appropriate  location 
for  an  emission  indicator.  Accordingly, 
FDA  has  revised  final  S  lC40.10(f)(5)(iii) 
to  require  that  the  indicator  be  included 
on  the  laser  and  on  each  operation 
control  that  is  separated  by  a  distance 
of  more  than  2  meters  from  any 
separately  housed  portion  of  the  laser 
product  incorporating  an  emission 
indicator.  FDA  is  deferring  for  1  year  the 
effective  date  of  this  more  restrictive 
requirement  to  allow  manufacturers 
adequate  time  to  comply  with  it. 

15.  A  comment  urged  that  FDA  further 
revise  {  1040.10(fK5)(iii)  to  allow  use  of 
a  cordless  remote  control  device  which 
does  not  have  an  emission  indicator, 
provided  the  remote  control  device  can 
function  only  where  there  is  an 
unobstructed  (visual)  path  between  the 
remote  control  and  the  laser  console. 
The  comment  contends  that  the 
emission  indicator  located  on  the  laser 
console  to  comply  with  i  1040.10(n(5)(i) 
or  (ii)  would  always  be  visible  to  the 
operator  by  the  requirement  that  there 
be  a  direct  line  of  sight  for  the  remote 
control  to  operate.  The  comment  noted 
that  it  would  be  difficult  to  incorporate 
an  emission  indicator  in  the  control. 

FDA  disa^ees  with  the  comment.  The 
agency  believes  that  it  would  not  be 
possible  to  ensure  that  the  remote 
control  device  could  function  only  when 
the  operator  could  see  an  emission 
indicator  on  the  laser  ccmsoie.  The 
agency  also  believes  that  it  would  be 
possible  to  design  a  remote  control 
device  in  such  a  way  that  it  would  be  a 
true  remote  control  and  comply  with  the 
standard.  FDA  advises,  however,  that,  if 


a  manufacturer  can  design  a  remote 
control  system  that  will  ensure  that  the 
operator  can  see  the  emission  indicator 
on  the  laser  console,  the  manufacturer 
may,  upon  request,  be  granted  a 
variance  from  }  1040.10(f}(5)(iii)  under 
the  provisions  of  1 1010.4  of  the 
regulations  (21  CFR  1010.4). 

16.  A  comment  on  the  proposed 
revision  of  9  1040.10(f)(6)  noted  that 
there  are  now  Class  n  and  Class  III 
helium-neon  laser  systems  whose  design 
does  not  preclude  using  the  energy 
source  switch  as  an  alternate  to  the 
beam  attenuator  required  by 
S  1040.10(fl(6).  The  switch  is  used  as  an 
effective  means  of  limiting  human 
access  to  laser  and  collateral  radiation. 
The  comment  argued  that  it  is 
unnecessarily  burdensome  on 
manufacturers  of  such  laser  systems  to 
have  to  prepare  and  submit  to  CDJIH 
applications  requesting  CDRI-1  to 
approve  alternate  means  to  accomplish 
the  radiation  protection  provided  by  the 
beam  attenuator  and  that  it  also  is  an 
inefficient  use  of  CDRH's  time  to  have  to 
review  and  approve  such  applications. 
The  comment  recommended  that  FDA 
revise  proposed  §  1040.10(f)(6)(i)  to 
allow  the  use  of  electrical  power 
switches  to  meet  the  beam  attenuator 
requirement  for  Class  II  and  Class  III 
heliiun-neon  laser  systems  and  that  the 
agency  delete  profwsed 
§  104ai0{f)(6)(ii). 

FDA  declines  to  grant  a  general 
exemption  from  5  1040.10(0(6)  to  allow 
Class  II  and  Class  III  helium-neon  laser 
systems  to  use  electrical  povyer  switches 
in  heu  of  a  beam  attenuator.  FDA 
recognizes  that  use  of  a  beam  attenuator 
may  be  uimecessary  for  some  laser 
systems.  FDA  also  is  aware,  however, 
that  many  types  of  laser  systems, 
including  Class  II  and  Class  in  helium- 
neon  laser  systems,  need  to  maintain  a 
steady  emission  output  and  may  require 
a  long  recovery  time  if  the  main 
electrical  power  to  the  laser  product  is 
interrupted.  The  operator  may  not  turn 
off  the  laser  product  when  it  is  not 
needed  or  while  making  intrabeam 
adjustments  or  corrections.  When  such  a 
situation  occurs,  unsafe  ccmditions  may 
result  if  the  product  does  not  have  a 
beam  attenuator. 

FDA  points  out  that  proposed 
8  1040.10(f)(6](ii)  was  intended  to  give 
the  agency  the  flexibibty  to  exempt  a 
manufacturer  from  the  requirement  to 
include  a  beam  attenuator  in  the  laser 
system  when,  through  a  simplified 
appUcation  ptoceaa,  the  manufacturer 
shows  that  including  a  beam  attenuator 
is  unnecessary  to  maintain  operator 
safety.  FDA  does  not  regard  the  review 


of  and  action  on  these  applications  to  be 
an  inefficient  use  of  the  agency's  time. 

17.  Three  comments  on  proposed 

S  1040.10{f)(9){ii)  objected  to  the  phrase 
"the  accessible  emission  limits  of  Class 
Ilia  scanned  laser  radiation  *  *  *"  on 
the  ground  that  the  i^irase  implies  that 
the  laser  product  standard  contains  a 
table  which  specifies  accessible 
emission  limits  for  Class  Ilia  scanned 
laser  radiation.  %vhereas  the  standard 
does  not  include  such  a  table. 

As  stated  in  the  preamble  to  the 
proposal  (see  48  FR  54168).  FDA 
intended  proposed  5  1040.10(f)(9)(ii)  to 
require  multimode  Class  nib  and  Class 
IV  laser  products  to  be  equipped  with  a 
scanning  safeguard  if  the  class  of  the 
scanned  laser  radiaMon  would  exceed 
the  accessible  emission  limits  for  Class 
Ilia  as  a  result  of  scan  failure.  The 
agency  did  not  intend  to  suggest  that  the 
standard  includes  a  table  for  Class  llla 
scanned  laser  radiation.  FDA  has 
revised  final  $  1040.10(f)(9Mii)  to  make 
clear  its  intent.  (See  also  paragraph  18  of 
this  preamble.) 

18.  Several  comments  complained  that 
proposed  5  1040.10(f)(9)(ii)  would 
require  that  Class  nib  and  IV  laser 
products  that  emit  scanned  laser 
radiation  incorporate  a  scanning 
safeguard  even  if  the  class  of  the 
scanned  laser  radiation  is  the  same  as 
the  class  of  the  product  and  does  not 
exceed  the  class  of  the  product  upon 
scan  failure.  Other  comments 
questioned  the  need  for  a  scanning 
safeguard  for  Class  nib  and  IV  products 
which  have  both  a  scanning  mode  and  a 
stationary  mode  of  operation  (dual- 
mode  products)  because  the  products 
would  be  classified  while  in  the 
stationary  mode  of  operation.  Such 
products  would  have  all  the 
performance  features,  labels,  and 
warnings  appropriate  for  the  class  of  the 
product,  according  to  the  comments.  The 
comments  also  pointed  out  that  the 
emission  level  of  the  scanned  laser 
radiation  might  be  in  the  same  class  as 
the  emission  level  when  the  dual-mode 
product  is  not  scanning.  Another 
comment  stated  that  a  dual-mode 
product  which  has  a  maximum  emission 
of  5  mW  should  not  be  required  to  have 
a  scanning  safeguard  to  be  consistent 
with  other  proposed  changes  providing 
relief  for  products  which  emit  visible 
laser  radiation  up  to  5  mW. 

The  agency  intended  to  require  a 
scanning  safeguard  when,  upon  scan 
failure,  the  class  of  the  product  would  be 
exceeded.  There  is  also  a  need  in  some 
cases  for  a  scanning  safeguard  for  Class 
Illb  or  Class  JV  laser  products  even 
when  the  product  does  not  emit 
accessible  laser  radiation  in  excess  of 
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the  limits  of  the  product's  class  upon 
scan  failure.  The  final  rule  has  been 
revised  to  require  these  safeguards.  A 
laser  product  user  would  be  expected  to 
be  aware  that  a  dual-mode  product  is 
safer  when  used  in  the  scanning  mode  of 
operation  than  during  the  stationary 
mode  of  operation  if  the  class  of 
scanned  laser  radiation  is  lower  than 
the  class  of  the  product.  Therefore,  a 
user  might  be  lulled  into  a  false  sense  of 
security.  A  scanning  safeguard  is 
necessary  to  prevent  potential  injury 
from  sudden  unexpected  exposure  to 
Class  Illb  or  Class  IV  levels  of  laser 
radiation  upon  scan  failure.  The  final 
rule,  like  the  proposed  amendment,  does 
not  require  a  scanning  safeguard  for 
Class  I.  Ua.  II.  or  Ilia  laser  products 
which  wouM  not  emit  laser  radiation  in 
excess  of  the  accessible  emission  limits 
of  the  class  of  the  product  as  a  result  of 
scan  failure. 

19.  A  comment  on  proposed 

§  1040.10(f)(9)  stated  that  a  projector 
designed  to  operate  in  a  scanning  mode 
with  an  operator  present  should  not  be 
required  to  have  a  scanning  safeguard  if 
the  emitted  radiation  is  not  directed  to 
the  audience  or  to  other  persons. 

FDA  does  not  agree  that  an  operator 
of  a  scanning  laser-light  projector  is  an 
adequate  substitute  for  a  scanning 
safeguard  because  an  operator  may  not 
be  able  to  react  to  a  scan  failure  quickly 
enough  to  prevent  an  injury.  Further,  it 
is  not  possible  for  the  manufacturer  of  a 
laser-light  projector  to  ensure  that  the 
projector  will  not  be  used  without  an 
operator  or  that  scanning  radiation  will 
not  be  directed  to  an  audience  or  other 
persons.  Scanning  laser-light  projectors 
are  in  widespread  use  and  generally  are 
unique  at  each  facility  where  installed. 
They  present  the  greatest  potential  of 
any  electronic  product  for  unintended 
exposure  of  the  public  to  hazardous 
levels  of  laser  radiation.  The  agency 
advises,  however,  that,  as  provided  by 
§  1010.4.  a  manufacturer  may  be 
granted,  upon  request,  a  variance  from 
the  requirements  of  S  1040.10(f)(9)  if  the 
manufacturer  can  show  that  the  product 
utilizes  alternate  means  for  providing 
radiation  safety  or  protection  equal  to  or 
greater  than  that  provided  by  a  scanning 
safeguard. 

20.  Three  comments  on  proposed 
§  1040.10(f)(10)  noted  that  the  new 
requirement  provides  that  each  "Class 
IV  laser  system"  is  to  be  equipped  with 
a  manual  reset  mechanism,  whereas 
other  pertinent  provisions  of  the 
standard  apply  to  each  laser  system 
classified  as  a  "Class  IV  laser  product." 
The  comments  suggested  that,  as 
worded,  proposed  S  1040.10(f)(10)  could 
require  a  Class  IV  laser  imbedded  in  a 


Class  I  laser  product  to  be  equipped 
with  a  manual  reset  mechanism.  They 
urged  that  §  1040.10  should  be  revised  to 
be  consistent  with  other  parts  of  the 
standard. 

FDA  accepts  the  proposed  change. 
The  agency  notes  that  $  1040.10(c)(2) 
provides  that  the  manner  in  which  a 
laser  system  incorporated  into  a  laser 
product  is  subject  to  the  requirements  of 
the  standard  depends  on  whether  the 
system  is  removable  from  the  product;  if 
so.  and  if  it  is  capable,  without 
modification,  of  producing  laser 
radiation  when  removed,  the  system 
itself  is  a  laser  product  and  is  classified 
on  the  basis  of  accessible  emission  of 
laser  radiation  when  so  removed. 
Conversely,  if  the  system  is  not 
removable,  it  is  not  separately  subject  to 
the  standard. 

21.  One  comment  from  a  manufacturer 
objected  to  proposed  S  1040.10(f)(10). 
The  comment  stated  that  all  of  its  Class 
IV  laser  systems  require  a  normal  10- 
second  emission  delay  before  restart 
following  a  5-second  power  loss  and 
argued  that  additional  precautions,  i.e.. 

a  manual  reset  mechanism,  should  not 
be  necessary. 

FDA  disagrees  with  the  comment. 
Class  IV  levels  of  laser  radiation  are  an 
acute  hazard  to  the  skin  and  eyes  from 
direct  and  scattered  radiation.  Indeed, 
as  stated  in  the  preamble  to  the 
proposal,  laser  radiation  from  Class  IV 
laser  products  can  cause  permanent 
damage  to  the  human  eye  over  short 
emission  durations.  FDA  believes  that 
the  laser  product  operator  needs  to  be 
protected  from  the  hazard  associated 
with  the  unexpected  resumption  gf 
radiation  emission  from  such  high- 
powered  laser  products  following 
interruption  of  operation  (see  48  FR 
54167).  The  provisions  of  §  1040.10(f)(10) 
ensure  that  Class  IV  laser  products  will 
not  automatically  restart  following  a 
power  outage.  A  purposeful  action  on 
the  part  of  an  operator  should  be 
required.  Class  IV  laser  products  are  too 
dangerous  to  rely  solely  on  an  emission 
delay  to  ensure  safety  of  use  in  the 
event  of  product  restart  following  a 
power  outage.  FDA  is  deferring  for  1 
year  the  effective  date  of  this  more 
restrictive  requirement  to  allow 
manufacturers  adequate  time  to  comply 
with  it. 

Labeling  requirements 

22.  Five  comments  noted  that,  on 
December  31. 1981,  CDRH  issued  a 
policy  statement  allowing  the  use  of  the 
phrase  "laser  light"  in  lieu  of  the  words 
"laser  radiation"  as  variously  required 
by  S  1040.10(g)  to  be  included  in  laser 
product  warning  labels,  provided  that  all 
laser  radiation  in  excess  of  the  .  ] 


accessible  emission  limits  of  Class  I  is 
within  the  visible  wavelength  range  of 
400  to  710  nanometers.  The  comments 
requested  that  this  alternate  wording  be 
incorporated  into  the  final  rule. 

FDA  agrees  with  the  suggestion  and 
has  added  new  §  1040.10(g)(8)(iii)  to  the 
final  rule  to  provide  that,  where  the 
radiation  emitted  by  a  laser  product  is 
visible  laser  radiation  only,  the  phrase 
"laser  light"  may  replace  the  phrase 
"laser  radiation"  in  any  warning 
statement  required  by  fi  1040.10(g)  to  be 
included  on  the  product. 

23.  A  comment  on  the  provisions  of 
§  1040.10(g)(5)  states  that  the  warning 
labels  FDA  requires  to  be  placed  by  Uie 
apertures  of  certain  Class  II  laser 
products  can  cause  significant  anxiety 
for  patients.  The  comment  suggested 
that  the  standard  explicitly  provide  for 
alternative  wording  on  the  aperture 
labels  required  by  §  1040.10(g)(5)  (i),  (ii). 
and  (iii)  for  Class  II  laser  products  that 
are  not  medical  laser  products  but  that 
are  used  in  a  clinical  environment,  e.g.,  a 
positioning  device  used  with  medical 
equipment.  The  comment  noted  that 
providing  suitable  alternate  wording  for 
aperture  labels  would  obviate  the  need 
for  a  separate  exemption  for  each  such , 
use  of  a  Class  II  laser. 

The  comment,  in  the  general  sense, 
raised  the  important  issue  of  laser 
products  subject  to  the  RCHSA  used  in 
conjunction  with  medical  devices 
subject  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.)  (the 
act).  Certain  laser  products  are  used 
together  with  medical  devices  during 
diagnostic,  surgical,  or  therapeutic 
procedures  involving  humans,  e.g..  to 
align  other  laser  radiation,  or  to  align 
patients  in  x-ray  or  nuclear  magnetic 
resonance  devices.  Laser  products  for 
such  uses  have  been  considered  to  be 
alignment  laser  products  subject  to 
§  1040.11(b)  rather  than  medical  laser 
products  subject  to  the  provisions  of 
§  1040.11(a)  because  they  do  not 
conform  to  the  current  definition  of  a 
medical  laser  product  in  $  1040.10(b)(22) 
(§  1040.10(b)(26)  in  the  final  rule). 
Accordingly,  such  products  have  been 
required  to  bear  the  applicable  aperture 
warning  label  specified  in  S  1040.10(^(5) 
(i).  (ii).  or  (iii). 

FDA  has  reevaluated  the  scope  of  the 
definition  of  "medical  laser  product"  as 
well  as  the  appropriateness  of  the 
aperture  warning  labels  on  laser 
products  used  in  conjunction  with 
medical  devices.  The  agency  recognizes 
that  persona  being  prepared  for  laser 
irradiation,  or  x-ray  or  nuclear  magnetic 
resonance  devices,  are  likely  under 
stress  and  that  the  aperture  warning 
labels  included  on  laser  products  used    .. 
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for  relative  positioning  of  the  human 
body  may  unduly  add  to  these  persons' 
anxiety. 

For  all  these  reasons,  the  agency 
concludes  that  laser  products  used  in 
medical  devices  for  the  purpose  of 
relative  positioning  of  the  human  body 
should  be  considered  medical  laser 
products  exempt  from  the  requirements 
of  S  1040.10(g)(5)  (i).  (ii).  or  (iii).  FDA  is 
revising  the  definition  of  "medical  laser 
product"  in  the  final  rule  accordingly. 
FDA  advises  that  under  the  revised 
definition,  a  laser  product  that  is 
intended  for  relative  positioning  of  the 
human  body  for  other  than  medical 
purposes,  e.g..  on  an  entertainment 
stage,  would  not  be  a  medical  device. 
Thus,  it  would  be  beyond  the  scope  of 
the  definition  of  "medical  laser  product" 
and  would  remain  subject  to  the 
requirements  of  S  1040.10(g)(5), 
Similarly,  a  diagnostic  device  that  is 
intended  for  use  in  a  clinical  laboratory 
and  that  achieves  its  principal  intended 
purpose  through  laser  irradiation,  e.g.,  a 
blood  cell  counter,  would  not  be 
intended  for  in  vivo  laser  irradiation  of 
the  human  body.  Thus,  it  would  be 
beyond  the  scope  of  the  definition  and 
would  remain  subject  to  §  1040.10(g)(5). 
As  discussed  in  paragraph  26  of  this 
preamble,  FDA,  on  its  own  initiative,  is 
also  revising  S  1040.11(a)(1)  to  exempt, 
under  certain  conditions,  medical  laser 
products  used  for  relative  positioning 
applications  from  the  requirement  to 
incorporate  a  means  for  measurement  of 
the  level  of  laser  radiation.  Neither  of 
the  two  amendments  regarding 
positioning  laser  products  will  impose 
added  burdens  on  laser  product 
manufacturers. 

24.  A  comment  objected  to 
§  1040.10(h)(2)(i),  which  requires  that 
manufacturers  include  in  catalogs, 
specification  sheets,  and  descriptive 
brochures  for  each  laser  product  that 
they  manufacture,  a  reproduction  of  the 
class  designation  and  warnings  required 
by  S  1040.10(g)  to  be  included  in  the 
labeling  for  the  product.  The  comment 
noted  that  certified  laser  products  have 
labels  attached  directly  to  the  product  to 
warn  operators  and  service  people  of 
potential  hazards.  The  comment  argued 
that  redundant  labeling  on  unattached 
printed  materials  in  no  way  contributes 
to  the  safety  of  any  laser  product  and  is, 
therefore,  inappropriate. 

The  agency  disagrees  with  the 
comment.  Section  1040.10(h)(2)(i)  is 
intended  to  ensure  that  the  potential 
purchaser  of  a  laser  product  is  fully 
informed  of  the  characteristics  of  the 
product  at  the  time  the  person  considers 
purchasing  it.  A  person  who  acquires  a 
laser  product  should  not  be  faced  with 
any  unknowns  with  regard  to  the 
I 


radiation  safety  of  the  product.  Because 
of  the  great  variety  of  laser  products 
mariceted  in  the  United  States,  the 
potential  purchaser  needs  the 
information  required  by 
9  1040.10(h)(2)(i)  to  make  informed 
decisions  about  the  safety  of  the  product 
and  to  establish  a  radiation  safety 
program  in  preparation  for  the  use  of  the 
laser  product 

Specific  Purpose  Laser  Products 

25.  Section  1040.11(a)(1)  of  the 
standard  currenUy  requires  that  each 
Class  III  or  Class  IV  medical  laser 
product  incorporate  a  means  to  measure 
the  level  of  laser  radiation  with  a 
measurement  error  of  no  more  than  ±20 
percent.  One  comment  suggested  that 
FDA  provide  relief  from  this 
requirement  for  Class  lUa  medical  lasers 
on  the  ground  that  the  requirement  is 
unnecessarily  restrictive  for  such 
products. 

FDA  disagrees  with  the  suggestion. 
The  comment  did  not  provide  any 
information,  data,  or  aiguments  to 
-support  its  contention  that  the 
requirements  of  S  1040.11(a)(1)  are 
unnecessarily  restrictive.  Indeed,  it  is 
not  clear  whether  the  comment  objected 
to  providing  any  means  to  measure 
.  emitted  radiation  from  a  Class  Ula 
medical  laser  product  or  to  the  tolerance 
on  the  accuracy  of  the  measurement  that 
FDA  allows  a  manufacturer.  Therefore, 
FDA  cannot  evaluate  the  rationale 
behind  the  comment. 

As  stated  in  footnote  4  to 
§  1040.10(b)(8),  Class  Ilia  levels  of  laser 
radiation  are,  depending  upon  the 
irradiance,  an  acute  intrabeam  viewing 
hazard  or  a  chronic  viewing  hazard. 
They  are  an  acute  viewing  hazard  if 
viewed  directly  with  optical 
instruments.  Medical  laser  products 
create  a  unique  potential  for  human 
exposure  to  hazardous  laser  radiation. 
The  intent  of  §  1040.11(a)(1)  is  to  ensure 
accurate  knowledge  of  the  radiant 
power  or  energy  which  is  intended  for 
irradiation  of  the  human  body.  Without 
such  knowledge,  day-to-day 
reproducibility  in  patient  irradiations 
would  not  be  possible  (see  the  preamble 
to  the  reproposal  to  establish  the  laser 
products  performance  standard  (39  FR 
32094  at  32097;  September  4, 1974)).  At 
the  time  FDA  issued  the  reproposed 
standard,  the  agency  concluded  that  the 
measurement  and  the  measurement 
accuracy  required  by  S  1040.11(a)(1)  for 
medical  laser  products  were  necessary 
to  protect  the  public  health  and  to 
assess  adequately  the  radiation  levels 
intentionally  applied  to  humans  (see  39 
FR  32097).  FDA  has  not  seen  any 
evidence  that  those  conclusions  were 
incorrect  or  that  the  requirements  of 


1 1040.11(a)(1)  are  unnecessarily 
restrictive  when  applied  to  Class  lUa 
products  as  defined  in  the  final  rule. 

The  agency  notes  that  if  the 
measurement  requirement  in 
{  1040.11(a)(1)  is  not  appropriate  for  a 
medical  laser  product  otherwise  subject 
to  the  regulation,  or  if  any  of  the  other 
criteria  under  S  1010.4(a)  for  a  variance 
are  met  the  manufacturer  of  the  product 
may  be  granted,  upon  request  a 
variance  from  the  requirement 

26.  On  January  19, 1984.  CDRH  issued 
a  policy  statement  allowing  use  of  a 
fixed-level  laser  aiming  beam  in 
nonophthalmic  medical  laser  products 
that  do  not  incorporate  a  means  to 
measure  the  level  of  the  aiming  beam, 
provided  the  aiming  beam  does  not 
exceed  a  power  level  of  5  mW.  On  its 
own  initiative.  FDA  is  revising 

S  1040.11(a)(1)  of  the  final  rule  to 
incorporate  this  policy  into  the  standard. 
FDA  also  has  decided  to  extend  this 
exemption  to  variable-level  aiming 
beams  for  these  products  provided  the 
aiming  beams  do  not  exceed  5  mW.  The 
agency  believes  that  users  will  adjust 
variable-level  aiming  beams  to  a  level 
that  allows  adequate  visibiHty 
independently  of  measured  level.  See 
paragraph  23  of  this  preamble  for  a 
related  comment 

27.  A  comment  on  proposed 

§  1040.11(c)  requested  relief  from  the 
need  for  manufacturers  and  producers  of 
laser  light  shows  to  obtain  a  variance 
from  the  special  requirements  for 
demonstration  laser  products  when  the 
light  show  uses  lasers  that  do  not 
exceed  a  power  level  of  5  mW.  The 
conmient  argued  that  the  safety 
requirements  for  these  lasers  are 
significantly  different  from  those  of 
high-powered  lasers. 

FDA  has  reevaluated  the  applicability 
of  the  §  1040.11(c)  to  laser  light  shows 
and  the  current  requirement  that 
demonsfration  laser  products  may  not 
permit  human  access  to  laser  radiation 
in  excess  of  the  accessible  emission 
limits  of  Class  II.  The  agency  conludes 
that,  because  it  is  relaxing  the 
requirements  for  other  Class  Illa  laser 
products  which  emit  visible  laser 
radiation,  relaxation  for  demonstration 
laser  products  also  is  warranted.  For 
this  reason,  FDA  is  revising  i  1040.11(c) 
in  the  final  rule  to  provide  for  Class  Ola 
demonstration  laser  products.  Hie 
agency  advises,  however,  that 
instructions  for  assembly,  operation, 
and  maintenance  need  to  include 
warnings  to  avoid  possible  exposure  to 
laser  and  collateral  radiation  in  excess 
of  the  limits  of  Class  I.  Such  warnings 
should  be  based  on  the  laser  safety 
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concepts  contained  in  laser  light  show 
variances  issued  by  FDA. 

Effective  Dates 

The  final  rule  will  become  effective  in 
two  steps.  The  requirements  of  the  final 
rule  that  make  the  current  performance 
standard  for  laser  products  more 
restrictive  will  become  effective  August 
20, 1986  to  allow  manufacturers 
adequate  time  to  comply.  These  portions 
of  the  final  rule  are:  §  1040.10(aH3) 
regarding  OEM  component  sales;  that 
portion  of  i  1040.10(b)(19)  which 
extends  the  applicable  wavelength 
range  of  a  "laser";  that  portion  of 
§  1040.10(e)(3)(i)  regarding  use  ofa  50- 
mm  aperture  stop  to  determine 
compliance  of  laser  products  using 
scanned  laser  radiation;  that  portion  of 
§  1040.10(f)(5)(iii)  requiring  that 
operation  controls  have  a  laser  radiation 
emission  indicaton  and  S  1040.10(f)(l(^ 
requiring  Class  IV  laser  products  to  be 
equipped  With  a  manual  reset 
mechanism.  FDA  finds  that,  for  good 
cause  shown,  all  other  amendments  to 
the  final  rule  will  take  effect  September 
19. 1985.  FDA  has  determined  that  an 
early  elective  date  is  justified  because 
these  amendments  clarify  the 
performance  standard  or  remove 
unnecessarily  restrictive  requirements 
without  endangering  public  health  or 
safety.  A  majority  of  the  persons 
submitting  written  comments  on  the 
proposal  urged  FDA  to  issue  the 
amendments  as  soon  as  possible.  The 
agency  does  not  object  to  manufacturers 
complying  with  the  entire  amended 
standard  on  or  after  September  19, 1985, 
provided  that  the  manufacturer  specifies 
on  the  certification  label  that  the 
product  complies  %vith  the  amended 
standard  and  provided  that  the 
manufacturer  complies  with 
recordkeeping  and  reporting 
requirements  of  21  CFR  Part  lOOZ 

Economic  Assessment 

In  accordance  with  Executive  Order 
12291.  FDA  has  previously  analyzed  the 
potential  economic  effects  of  this  final 
rule.  As  announced  in  the  proposal,  the 
agency  has  determined  that  the  rule  is 
not  a  major  rule  as  determined  by  the 
Order.  FDA  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determination. 

In  Accordance  with  the  Regulatory 
Flexibility  Act  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
including,  small  businesses.  In 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  agency 
certified  that  there  would  not  be  a 
significant  impact  on  a  substantial 
number  of  small  entities  from  this  rule. 


FDA  hamot  received  any  new 
information  or  comments  that  would 
alter  its  previous  determination. 

Paperwork  Reduction  Act  of  1980 

Section  1040.10(a)(3)  of  this  final  rule 
contains  information  collection 
requirements  that  were  submitted  for 
review  and  approval  to  the  Director  of 
the  Office  of  Management  and  Budget 
(OMB),  as  required  by  section  3507  of 
the  Paperwork  Reduction  Act  of  1980. 
The  requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0176. 

List  of  Subjects 

21  CFR  Part  laOO 

Electronic  products.  Radiation 
protection.  Recommendations,  X-rays. 

21  CFR  Part  1040 

Electronic  products,  HID  lamps. 
Lasers,  Medical  devices.  Radiation 
protection.  Standards,  Sunlamps. 

Therefore,  under  the  Public  Health 
Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968,  Parts  1000  and  1040  are 
amended  as  follows: 

PART  1000-6ENERAL 

1.  The  authority  citation  for  Part  1000 
is  revised  to  read  as  follows: 

Authority:  Sees.  354-360F.  82  Stat.  1173- 
1186  as  amended  (42  U.S.C.  263b-263n);  21 
CFR  5.10. 

2.  Part  1000  is  amended  by  adding 
new  §  1000.1,  to  read  as  follows: 

§  1000.1    GeneraL 

References  in  this  Subchapter  )  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

PART  1040— PERFORMANCE 
STANDARDS  FOR  UGHT-EMITTING 
PRODUCTS 

3.  The  authority  citation  for  Part  1040 
is  revised  to  read  as  follows: 

Authority':  Sees.  356,  aaOA.  82  Stat.  1177- 
1179. 1182  (42  U.S.C.  283f,  263i):  21  CFR  5.10. 

4.  Part  1040  is  amended  by  revising 
S  §  1040.10  and  1040.11  to  read  as 
follows: 

§  1040.10    Laser  producte. 

(a)  Applicability.  The  provisions  of 
this  section  and  §  1040.11,  as  amended, 
are  applicable  as  specified  to  ail  laser 
products  manufactiu^d  or  assembled 
after  August  1, 1076,  except  when: 

(1)  Such  a  laser  product  is  either  sold 
to  a  manufactiu-er  of  an  electronic 
product  for  use  as  a  component  (or 


replacement)  in  such  electronic  product 
or 

(2)  Sold  by  or  for  a  manufacturer  of  an 
electronic  product  for  use  as  a 
component  (or  replacement)  in  such 
electronic  product  provided  that  such 
laser  product: 

(i)  Is  accompanied  by  a  general 
warning  notice  that  adequate 
instructions  for  the  safe  installation  of 
the  laser  product  are  provided  in 
servicing  information  available  from  the 
complete  laser  product  manufacturer 
under  paragraph  (h)(2)(ii]  of  this  section, 
and  should  be  foIlowe^d, 

(ii)  Is  labeled  with  a  statement  that  it 
is  designated  for  use  solely  as  a 
component  of  such  electronic  product 
and  therefore  does  not  comply  with  the 
appropriate  requirements  of  this  section 
and  S  1040.11  for  complete  laser 
products,  and 

(iii)  Is  not  a  removable  laser  system  as 
described  in  paragraph  (c)(2)  of  this 
section;  and 

(3)  The  manufacturer  of  such  a  laser 
product,  if  manufactured  after  August 
20. 1986: 

(i)  Registers,  and  provides  a  listing  by 
tyi>e  of  such  laser  products 
manufactiu^d  that  includes  the  product 
name,  model  number  and  laser  medium 
or  emitted  wavelength(s).  The 
registration  and  listing  shall  include  the 
name  and  address  of  the  manufacturer 
and  shall  be  submitted  to  the  Director, 
Office  of  Compliance  (HFZ-300),  Center 
for  Devices  and  Radiological  Health, 
5600  Fishers  Lane.  Rockville,  MD  20857. 

(ii)  Maintains  and  allows  access  to 
any  sales,  shipping,  or  distribution 
records  that  identify  the  purchaser  of 
such  a  laser  product  by  name  and 
address,  the  product  by  type,  the 
number  of  units  sold,  and  the  date  of 
sale  (shipment).  These  records  shall  be 
maintained  and  made  available  as 
specified  in  §  1002.31. 

(Information  collection  requirements 
approved  try  the  Office  of  Management  and 
Budget  under  control  number  0910-0176.) 

(b)  Definitions.  As  used  in  this  section 
and  S  1040.11,  the  following  definitions 
apply: 

(1)  "Accessible  emission  level"  means 
the  magnitude  of  accessible  laser  or 
collateral  radiation  of  a  specific 
wavelength  and  emission  duration  at  a 
particular  point  as  measured  according 
to  paragraph  (e)  of  this  section. 
Accessible  laser  or  collateral  radiation 
is  radiation  to  which  human  access  is 
possible,  as  defined  in  paragraph  (b) 
(12),  (15),  and  (22)  of  this  section. 

(2)  "Accessible  emission  limit"  means 
the  maximum  accessible  emission  level 
permitted  within  a  particular  class  as 
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set  forth  in  paragraphs  (c).  (d),  and  (e)  of 
this  section. 

(3)  "Aperture"  means  any  opening  in 
the  protective  housing  or  other  enclosure 
of  a  laser  product  through  which  laser  or 
collateral  radiation  is  emitted,  thereby 
allowing  human  access  to  such 
radiation. 

(4)  "Aperture  stop"  means  an  opening 
serving  to  limit  the  size  and  to  define  the 
shape  of  the  area  over  which  radiation 
is  measured. 

(5)  "Class  I  laser  product"  means  any 
laser  product  that  does  not  permit 
access  during  the  operation  to  levels  of 
laser  radiation  in  excess  of  the 
accessible  emission  limits  contained  in 
Table  I  of  paragraph  (d)  of  this  section.* 

(6)  "Class  Ila  laser  product"  means 
any  laser  product  that  permits  human 
access  during  operation  to  levels  of 
visible  laser  radiation  in  excess  of  the 
accessible  emission  limits  contained  In 
Table  I,  but  does  not  permit  human 
access  during  operation  to  levels  of 
laser  radiation  in  excess  of  the 
accessible  emission  limits  contained  in 
Table  II-A  of  paragraph  (d)  of  this 
section.* 

[7]  "Class  n  laser  product"  means  any 
laser  product  that  permits  human  access 
during  operation  to  levels  of  visible 
laser  radiation  in  excess  of  the 
accessible  emission  limits  contained  in 
Table  II-A,  but  does  not  permit  human 
access  during  operation  to  levels  of 
laser  radiation  in  excess  of  the 
accessible  emission  limits  contained  in 
Table  II  of  paragraph  (d)  of  this  section.* 

(8)  "Class  Ilia  laser  product"  means 
any  laser  product  that  permits  human 
access  during  operation  to  levels  of 
visible  laser  radiation  in  excess  of  the 
accessible  emission  limits  contained  in 
Table  II,  but  does  not  permit  human 
access  during  operation  to  levels  of 
laser  radiation  in  excess  of  the 
accessible  emission  limits  contained  in 
Table  III-A  of  paragraph  (d)  of  this 
section.* 

(9)  "Class  Ulb  laser  product"  means 
any  laser  product  that  permits  human 
access  during  operation  to  levels  of 
laser  radiation  in  excess  of  the 
accessible  emission  limits  of  Table  HI- 
A,  but  does  not  permit  human  access 


'  Class  I  levels  of  laser  radiation  are  not 
considered  to  be  hazardoua. 

'  Class  na  levels  of  laser  radiation  are  not 
considered  to  be  hazardous  if  viewed  for  anf  period 
of  time  less  than  or  equal  to  1  x  10'  seconds  but  are 
considered  to  be  a  chronic  viewing  hazard  for  any 
period  of  time  greater  than  1  x  10'  seconds. 

*  Class  U  levels  of  laser  radiation  are  considered 
to  be  a  chronic  viewing  hazard. 

*  Class  Ilia  levels  of  laser  radiation  are 
considered  to  be.  depending  upon  the  irradiance. 
either  an  acute  intrabeam  viewing  hazard  or  chronic 
viewing  hazard,  and  an  acute  viewing  hazard  if 
viewed  directly  with  optical  instrument*. 


during  operation  to  levels  of  laser 
radiation  in  excess  of  the  accessible 
emission  limits  contained  in  Table  lU-B 
of  paragraph  (d)  of  this  section.* 

(10)  "Class  III  laser  product"  means 
any  Class  Ilia  or  Class  Illb  laser 
product. 

(11)  "Class  rv  laser  product"  means 
any  laser  that  permits  human  access 
during  operation  to  levels  of  laser 
radiation  in  excess  of  the  accessible 
emission  limits  contained  in  Table  III-B 
of  paragraph  (d)  of  this  section.  • 

(12)  "Collateral  radiation"  means  any 
electronic  product  radiation,  except 
laser  radiation,  emitted  by  a  laser 
product  as  a  result  of  the  operation  of 
the  laser(s)  or  any  component  of  the 
laser  product  that  is  physically 
necessary  for  the  operation  of  the 
laser(s). 

(13)  "Demonstration  laser  product" 
means  any  laser  product  manufactured, 
designed,  intended,  or  promoted  for 
purposes  of  demonstration, 
entertainment,  advertising  display,  or 
artistic  composition.  The  term 
"demonstration  laser  product"  does  not 
apply  to  laser  products  which  are  not 
manufactured,  designed,  intended,  or 
promoted  for  such  piuposes,  even 
though  they  may  be  used  for  those 
purposes  or  are  intended  to  demonstrate 
other  applications. 

(14)  "Emission  duration"  means  the 
temporal  duration  of  a  pulse,  a  series  of 
pulses,  or  continuous  operation, 
expressed  in  seconds,  during  which 
himian  access  to  laser  or  collateral 
radiation  could  be  permitted  as  a  result 
of  operation,  maintenance,  or  service  of 
a  laser  product. 

(15)  "Human  access"  means  the 
capacity  to  intercept  laser  or  collateral 
radiation  by  any  part  of  the  human 
body.  For  laser  products  that  contain 
Class  nib  or  IV  levels  of  laser  radiation, 
"human  access"  also  means  access  to 
laser  radiation  that  can  be  reflected 
directly  by  any  single  introduced  flat 
surface  from  the  interior  of  the  product 
through  any  opening  in  the  protective 
housing^pf  the  product. 

(16)  "Integrated  radiance"  means 
radiant  energy  per  unit  area  of  a 
radiating  surface  per  unit  solid  angle  of 
emission,  expressed  in  joules  per  square 
centimeter  per  steradian  (Jcm"*sr"'). 

(17)  "Invisible  radiation"  means  laser 
or  collateral  radiation  having 
wavelengths  of  equal  to  or  greater  than 
130  nm  but  less  than  or  equal  to  400  nm 


*  Class  Ulb  levels  of  laser  radiation  are 
considered  to  be  an  acute  hazard  to  the  skin  and 
eyes  bom  direct  radiation. 

*  Class  IV  levels  of  laser  radiation  are  considered 
to  be  an  acute  hazard  to  the  skin  and  eyes  from 
direct  and  scattered  radiation. 


or  greater  than  710  nm  but  less  than  or 
equal  to  1.0  X  10»  nm  (1  millimeter). 

(18)  "Irradiance"  means  the  time- 
averaged  radiant  power  incident  on  an 
element  of  a  surface  divided  by  the  area 
of  that  element,  expressed  in  watts  per 
square  centimeter  (W  cm"*). 

(19)  "Laser"  means  any  device  that 
can  be  made  to  produce  or  amplify 
electromagnetic  radiation  at 
wavelenghts  greater  than  250  nm  but 
less  than  or  equal  to  13,000  nm  or,  after 
August  20, 1986,  at  wavelengths  equal  to 
or  greater  than  180  nm  but  less  than  or 
equal  to  l.OXlO*  nm  primarily  by  the 
process  of  controlled  stimulated 
emission. 

(20)  "Laser  energy  source"  means  any 
device  intended  for  use  in  conjunction 
with  a  laser  to  supply  enei^  for  the 
operation  of  the  laser.  General  energy 
sources  such  as  electrical  supply  mains 
or  batteries  shall  not  be  considered  to 
constitute  laser  energy  sources. 

(21)  "Laser  product"  means  any 
manufactured  product  or  assemblage  of 
components  which  constitutes, 
incorporates,  or  is  intended  to 
incorporate  a  laser  or  laser  system.  A 
laser  or  laser  system  that  is  intended  for 
use  as  a  component  of  an  electronic 
product  shall  itself  be  considered  a  laser 
product. 

(22)  "Laser  radiation"  means  all 
electromagnetic  radiation  emitted  by  a 
laser  product  within  the  spectral  range 
specified  in  paragraph  (b)(19)  of  this 
section  that  is  produced  as  a  result  of 
controlled  stimulated  emission  or  that  is 
detectable  with  radiation  so  produced 
through  the  appropriate  aperture  stop 
and  within  the  appropriate  solid  angle  of 
acceptance,  as  specified  in  paragraph  (e) 
of  this  section. 

(23)  "Laser  system"  means  a  laser  in 
combination  with  an  appropriate  laser 
energy  source  with  or  without  additional 
incorporated  components.  See 
paragraph  (c)(2)  of  this  section  for  an 
explanation  of  the  term  "removable 
laser  system." 

(24)  "Maintenance"  means 
performance  of  those  adjustments  or 
procedures  specified  in  user  information 
provided  by  the  manufacturer  with  the 
laser  product  which  are  to  be  performed 
by  the  user  for  the  purpose  of  assuring 
the  intended  performance  of  the 
product.  It  does  not  include  operation  or 
service  as  defined  in  paragraph  (b)  (27) 
and  (38)  of  this  section. 

(25)  "Maximum  output"  means  the 
maximum  radiant  power  and,  where 
applicable,  the  maximum  radiant  energy 
per  pulse  of  accessible  laser  radiation 
emitted  by  a  laser  product  during 
operation,  as  determined  under 
paragraph  (e)  of  this  section. 
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(26)  "Medical  laser  product"  means 
any  laser  product  which  is  a  medical 
device  as  defined  in  21  U.S.C.  321(h)  and 
is  manufactured,  designed,  intended  or 
promoted  for  in  vivo  laser  irradiation  of 
any  part  of  the  human  body  for  the 
purpose  of:  (i)  Diagnosis,  surgery,  or 
therapy;  or  (ii)  relative  positioning  of  the 
human  body. 

(27)  "Operation"  means  the 
performance  of  the  laser  product  over 
the  full  range  of  its  functions.  It  does  not 
include  maintenance  or  service  as 
defined  in  paragraph  (b)  (24)  and  (38)  of 
this  section. 

(28)  "Protective  housing"  means  those 
portions  of  a  laser  product  which  are 
designed  to  prevent  human  access  to 
laser  or  collateral  radiation  in  excess  of 
the  prescribed  accessible  emission 
limits  under  conditions  specified  in  this 
section  and  in  §  1040.11. 

(29)  "Pulse  duration"  means  the  time 
increment  measured  between  the  half- 
peak-power  points  at  the  leading  and 
trailing  edges  of  a  pulse. 

(30)  "Radiance"  means  time-averaged 
radiant  power  per  unit  area  of  a 
radiating  surface  per  unit  solid  angle  of 
emission,  expressed  in  watts  per  square 
centimeter  per  steradian  (W  cm"*8r"'). 

(31)  "Radiant  energy"  means  energy 
emitted,  transferred  or  received  in  the 
form  of  radiation,  expressed  in  joules  (]). 

(32)  "Radiant  exposure"  means  the 
radiant  energy  incident  on  an  element  of 
a  surface  divided  by  the  area  of  the 
element,  expressed  in  joules  per  square 
centimeter  (Jem"*) 

(33)  "Radiant  power"  means  time- 
averaged  power  emitted,  transferred  or 
received  in  the  form  of  radiation, 
expressed  in  watts  (W). 

(34)  "Remote  interlock  connector" 
means  an  electrical  connector  which 
permits  the  connection  of  external 
remote  interlocks. 

(35)  "Safety  interlock"  means  a  device 
associated  with  the  protective  housing 


of  a  laser  product  to  prevent  human  . 
access  to  excessive  radiation  in 
accordance  with  paragraph  (f)(2)  of  this 
section. 

(36)  "Sampling  interval"  means  the 
time  interval  during  which  the  level  of 
accessible  laser  or  collateral  radiation  is 
sampled  by  a  measurement  process.  The 
magnitude  of  the  sampling  interval  in 
units  of  seconds  is  represented  by  the 
symbol  [t). 

(37)  "Scanned  laser  radiation"  means 
laser  radiation  having  •  time-varying 
direction,  origin  or  pattern  of 
propagation  with  respect  to  a  stationary 
frame  of  reference. 

(38)  "Service"  means  the  performance 
of  those  procedures  or  adjustments 
described  in  the  manufacturer's  service 
instructions  which  may  affect  any 
aspect  of  the  product's  performance  for 
which  this  section  and  1 1040.11  have 
applicable  requirements.  It  does  not 
include  maintenance  or  operation  as 
defmed  in  paragraph  (b)  (24)  and  (27)  of 
this  section. 

(39)  "Surveying,  leveling^  or  alignment 
laser  product"  means  a  laser  product 
manufactured,  designed,  intended  or 
promoted  for  one  or  more  of  the 
following  uses: 

(i)  Determining  and  delineating  the 
form,  extent  or  position  of  a  point,  body, 
or  area  by  taking  angular  measurement. 

(ii)  Positioning  or  adjusting  parts  in 
prppsr  relation  to  one  another. 

(Hi)  Deftning  ftf^ans,  level,  elevation, 
or  straight  line. 

(40)  "Visible  radiation"  means  laser  or 
collateral  radiation  having  wavelengths 
of  greater  than  400  nm  but  less  than  or 
equal  to  710  nm. 

(41)  "Warning  logotype"  means  a 
logotype  as  illustrated  in  either  Figure  1 
or  Figure  2  of  paragraph  (g)  of  this 
section. 

(42)  "Wavelength"  means  the 
propagation  wavelength  in  air  of 
electromagnetic  radiation. 


(c)  Classification  of  laser  products — 
(1)  All  laser  products.  Each  laser 
product  shall  be  classified  in  Class  I,  Ila, 
n,  nia,  nib,  or  rv  in  accordance  with 
defmitions  set  forth  in  paragraphs  (b)  (5) 
through  (11)  of  this  section.  The  product 
classification  shall  be  based  on  the 
highest  accessible  emission  level(s)  of 
laser  radiation  to  which  human  access  is 
possible  during  operation  in  accordance 
with  paragraphs  (d).  (e),  and  (f)(1)  of  this 
section. 

(2)  Removable  laser  systems.  Any 
laser  system  that  is  incorporated  into  a 
laser  product  subject  to  the 
requirements  of  this  section  and  that  is 
capable,  without  modification,  of 
producing  laser  radiation  when  removed 
from  such  laser  product,  shall  itself  be 
considered  a  laser  product  and  shall  be 
separately  subject  to  the  applicable 
requirements  in  this  subchapter  for  laser 
products  of  its  class.  It  shall  be 
classified  on  the  basis  of  accessible 
emission  of  laser  radiation  when  so 
removed. 

(d)  Accessible  emission  limits. 
Accessible  emission  limits  for  laser 
radiation  in  each  class  are  specified  in 
Tables  L  H-A  IL  III-A.  and  lU-B  of  this 
paragraph.  The  factors,  Ai  and  At  vary 
with  wavelength  and  emission  duration. 
These  factors  are  given  in  Table  IV  of 
this  paragrsph.  with  selected  numerical 
values  in  Table  V  of  this  paragraph. 
Accessible  emission  limits  for  collateral 
radiation  are  specified  in  Table  VI  of 
this  paragraph. 

Notes  applicable  to  Tables  I,  II-A,  n,  III- 
A  and  m-B: 

(1)  The  factors  ki  and  Aj  are 
wavelength-dependent  correction 
factors  determined  from  Table  FV. 

(2)  The  variable  t  in  the  expressions  of 
emission  limits  is  the  magnitude  of  the 
sampling  interval  in  units  of  seconds. 
BiLuira  cooe  4i«o-oi-« 


TABLE  I 

CLASS  I  ACCESSIBLE  EMISSION  LIMITS  FOR  LASER  RADIATION 


Wavelength 
(nanometers) 

Emission  diuration 
(seconds) 

Class  I-Accesslble  emi 

ssion  limits 

(value) 

(unit) 

(quantity)** 

>.180 
.  .  but 
<_l»00 

<.3.0  X  10** 

>3.0  X  lo'* 

2.U  X  10-5ltik2* 
8.0  X  10-^°k3^k2* 

JoulesCJ)* 
Watts (W)« 

radiant  energy 
radiant  power 

>1.0  X  10-9to  2.0  X  10-5__ 

2.0  X  lO-'^kj^kg 

J 

radiant  energy 

>2.0  X  10-5to  1.0  X  lOl 

7.0  X  10-\k2t3/'* 

J 

radiant  energy 

>uoo 

>1.0  X  lO^to  1.0  X  10** 

3.9  X  10-3kT^k2 

J 

radiant  energy 

but 
<lUOO 

>1.0  X  10** 

3.9  X  10-'7kj^k2 

w 

radiant  power 

and  also  (See  paragraph  (d)(U)  of  this  section) 

>1.0  X  10-9to  1.0  X  10^ 

lOkikgt^/^ 

Jcm~^sr"l 

integrated  radiance 

>1,0  X  lOko  1.0  X  lO** 

20kik2 

Jcm-2sr"^ 

integrated  radiance 

>1.0  X  10^ 

2.0  X  lO-^k^kj 

Wcm-2sr-l 

radiance 

>lhQO 

>1.0  X  10-9to  1.0  X  lO-*^— 

7.9  X  10-5kj^k2 

J 

radiant  energy 

but 

>i.q  X  lo-'^to  1.0  X  10^ — 

^.u  X  io-\-^y<.2^^^^ 

J 

radiant  energy 

£2500 

>i  n  y  1  nl— —.—_._— —._-.-. 

7.9  X  lO-^kj^kg 

W 

radiant  power 

>2500 

>1.0  X  I0~'to  1.0  X  10"^— 

1.0  X  10"\k2 

JC.-2 

radiant  exposure 

but 

>1.0  X  10~^to  1.0  X  10^ 

5.6  X  lO'^k^^k^t^^* 

Jc«-2 

radiant  exposure 

<1.0  X  10^ 

M  n  Y  in  --——_. 

1.0  X  10"'^kj^k2t 

Jc»-2 

radiant  exposure 

*Class  I  accessible  emission  limits  for  %favelengths  equal  to  or  greater  than  iSO  ma  but  less  than  or  equal 
to  400  nm  shall  not  exceed  the  Class  I  accessible  emission  limits  for  the  wavelengths  greater  than  lUoO  nm 
but  less  than  or  equal  to  1.0  X  10°  nm  with  a  k;j^  and  kg  of  1.0  for  comparable  sampling  intervals. 

•♦Measurement  parameters  and  test  conditions  shall  be  in  accordance  with  paragraphs  (d)(1),  (2),  (3),  and 
{^),   and  (e)  of  this  section. 
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TABLE  II-A    ' 
CLASS  I la  ACCESSIBLE  EMISSION  LIMITS  FOR  LASER  RADIATION 


CLASS  Ila  ACCESSIBLE  EMISSION  LIMITS  ARE  IDENTICAL  TO  CLASS  I  ACCESSIBLE  EMISSION  LIMITS 
EXCEPT  WITHIN  THE  FOLLOWING  RANGE  OF  WAVELENGTHS  AND  EMISSION  DURATIONS: 


CO 
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^ 


Wavelength 
(nanometers) 


Emission  duration 
(seconds) 


Class  IIa«-Acces3ible  emission  limits 


(value) 


(unit) 


(quantity)* 


>uoo 

but 
<710 


>1.0  X  10" 


3.9  X  10 


rS 


radiant  power 


"•Measurement  parameters  and  test  conditions  shall  be  in  accordance  vith  paragraphs  (d)(1),  (2),  (3), 
and  (U),  and  (e)  of  this  section. 


TABLE  II 

CLASS  II  ACCESSIBLE  EMISSION  LIMITS  FOR  LASER  RADIATION 


CLASS  II  ACCESSIBLE  EMISSION  LIMITS  ARE  IDENTICAL  TO  CLASS  I  ACCESSIBLE  EMISSION  LIMITS 
EXCEPT  WITHIN  THE  FOLLOWING  RANGE  OF  WAVELENGTHS  AND  EMISSION  DURATIONS: 

Wavelength 
(nanometers) 

Emission  duration 
(seconds) 

Class  II-Accessible  emission  limits 

(value) 

(unit) 

(quantity)* 

>U00 

but 

<T10 

>2.5  X  10"^ 

1.0  X  10'^ 

W 

radiant  power 

•Measurement  parameters  and  test  conditions  shall  be  in  accordance  vlth  paragraphs  (d)(1),  (2),  (3)i 
and  (U),  and  (e)  of  this  section. 
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TABLE  I I I- A 

CLASS  Ilia  ACCESSIBLE  EMISSION  LIMITS  FOR  LASER  RADIATION 


CLASS  Ilia  ACCESSIBLE  EMISSION  LIMITS  ARE  IDENTICAL  TO  CLASS  I  ACCESSIBLE  EMISSION  LIMITS 
EXCEPT  WITHIN  THE  FOLLOWING  RANGE  OF  WAVELENGTHS  AND  EMISSION  DURATIONS: 

Wavelength 
(nanometers) 

Emission  duration 
(seoonds) 

Class  IIIa-Accessible  emission  limits 

(value) 

(unit) 

(quantity)* 

>l400 

but 
<710 

>3.8  X  10"* 

5.0  X  10"^ 

W 

radiant  power 

•Measurement  parameters  and  test  conditions  shall  be  in  accordance  with  paragraphs  (d)(l),  (2),  (3), 
and  (U),  and  (e)  of  this  section. 

TABLE  III-B 

CLASS  Illb  ACCESSIBLE  EMISSION  LIMITS  FOR  LASER  RADIATION 


Wavelength 
(nanometers) 


>180 

but 

<U00 


>1*00 
but 

<1U00 


>lU00 
but 


I  IJ 


<1.0  X  10* 


Emission  duration 
(seconds) 


<2.5  X  IQ-l. 
>2.5  X  10-^- 


Cltsall lb-Accessible  emission  limits 

■ —^ _^.^^^  


(value) 


►1.0  X  10-9to  2.5  X  10-1— 


>2.5  X  10-1- 


>1.0  X  10-9to  1.0  X  ioi=— 
>1.0  X  10^— w- 


3.8  X  lO-^kikg 
1.5  X   10-3k^kp 


(unit) 


lOkik^tl/3 

to  a  maximum  vatlue 

of  10 
5.0  X  10-1 


10 

"5.0  X  10-1 


J 

w 


(quantity)* 


radiant  energy 
radiant  power 


Jem 


-2 


Jem 


-2 


W 


Jca-2 
W 


radiant  exposure 

radiant  exposure 
radiant  power 


radiant  exposure 
radiant  power 


-Measurement  parameter  and  test  conditions  shall  be  in  accordance  with  paragraphs  (d)(1).  (2).  (3). 
and  (i*),  and  (e)  of  this  section.  v  /x  /»  v  /,  vjy. 
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TABLE    IV 


• 

VALUES  OF  WAVELENGTH  DEPENDENT  CORRECTION  FACTORS  k^  AND  k^ 

Wavelength 
(nanometers) 

"l 

1                  H 

180    to  302.4 

1.0 

\ 

>    302.4  to  315 

[X  -  302.4] 

\ 

>    315      to  400 

330.0 

1.0 

>    400      to  700 

1.0 

1-1.0 

>    700      to  800 

|X-70dl 

Lsis 

10 

if.      ^^      10100 

If:       t>10* 

.......    _X-699 

then:kj-    ,  ^^ 

then:kj-   1.0 

>    800      to  1060 

[X-70d| 

if:      t<100 
then:  kj- 1.0 

If:       100<t<10* 

if:       t  >  10^ 

then:  k,  ■  100 

,oL515j 

> 1060      to  1400 

5.0 

> 1400      to  1535 

1.0 

1.0 

>  1535      to  1545 

t<10"^ 
k^  -  100.0 

1.0 

. 

t>10"^ 
k,-1.0 

>1545      to    1.0x10^ 

1.0 

1.0 

GO 
CO 


•*1 

I 

3 
a 


< 


Z 

p 


H 

c 
re 

09 

> 

c 

c 

w 


CO 
03 
01 


re* 

09 

cb 
9 
CL 

S3 
re 

00 

o' 

3 
ce 


Note:   The  variables  in  the  expressions  are  the  magnitudes  of  the  sampling  interval (t),  in 
units  of  seconds,  and  the  wavelength  (A) »  in  units  of  nanometers. 
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TABLE    V 
SELECTED  NUMERICAL  SOLUTIONS  FOR  k,  AND  k. 


Wavelength 
jianoroeter^ 

S 

"2        ■     ■        • 

180 

300 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

400 

401 

500 

600 

700 

1.0 
1.0 
1.0 
1.32 
2.09 
3.31 
5.25 
8.32 
13.2 
20.9 
33.1 
52.5 
832 
132.0 
209.0 
330.0 
330.0 
1.0 
1.0 
1.0 
1.0 

l<100 

1         1^300 

1       t=1000 

1=3000 

t>  10.000 

'0 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

850 

900 

950 

1000 

1060 

1060 

1100 

1400 

1.05 
1.09 
1.14 
1.20 
1.25 
1.31 
1.37 
1.43 
1.50 
1.56 
1.95 
2.44 
3.05 
3.82 
4.78 
5.00 
S.OO 
5.00 

1 

1 

1 

1.2 

1.5 

1.8 

2.1 

2.4 

2.7 

3.0 

3.0 

3.0 

3.0 

3.0 

3.0 

3.0 

3.0 

3.0 

1.1 

2.1 

2.1 

4.1 

5.0 

6.0 

7.0 

80 

9.0 

10.0 

10.0 

10.0 

10.0 

10.0 

10.0 

10.0 

10.0 

10.0 

3.3 

6.3 

9.3 

12.0 

15.0 

18.0 

21.0 

24.0 

27.0 

30.0 

30.0 

30.0 

30.0 

30.0 

30.0 

30.0 

30.0 

30.0 

11.0 

21.0 

31.0 

41.0 

50.0 

60.0 

70.0 

80.0 

90.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

1500 
1540 
1600  . 
1.0X10° 

1.0 

100.0* 

1.0 

1.0 

1-0 

*  The  factor  k^  -  100.0  when  t  <  10~^  .  Mid  k ,- 1 .0  «»htn  t  >  10~7 

Note;   The  variable  (t)  is  the  magnitude  of  the  sampling  interval 
in  units  of  seconds. 
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TABLE   VI 


ACCESSIBLE  EMISSION  LIMITS  FOR  COLLATERAL 


RADIATION  FROM  LASER  PRODUCTS 


1.   Accc««lble  cmt«»lon  llalte  for  collaceral  redladon  having  wave* 

6 
Icngcha  greater  chan  180  nanonecera  buC  leaa  than  or  equal  Co  1.0  X  10 

nanoaetera  arc  Identical  to  the  acceaaible  eaiaalon  Halts  of  Claaa  I 

laaer  radiation,  as  determined  from  Tabl-es  I  and  IV  in  this  paragraph. 

1.   In  the  wavelength  range  of  leas  than  or  equal  to  400  nanoaeters, 
for  all  calssion  durations; 


ii.   In  the  wavelength  range  of  greater  than  400  nanoaeters,  for  all 

3 
eaissioo  durations  less  than  or  equal  to  1  X  10  seconds  and,  when  applic- 
able under  paragraph  (fXft)  of  this  section,  for  all  emission  durations. 


2.   Accessible  emission  limit  for  collateral  radiation  within  the 
x-ray  range  of  wavelengths  is  0.5  milliroencgen  in  an  hour,  averaged  over 
a  cross-section  parallel  to  the  external  surface  of  the  product,  having  an 
area  of  10  square  centimeters  with  no  dimension  greater  than  5  centimeters. 
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(1)  Beam  of  a  single  wavelength.  Laser 
or  collateral  radiation  of  a  single 
wavelength  exceeds  the  accessible 
emission  limits  of  a  class  if  its 
accessible  emission  level  is  greater  than 
the  accessible  emission  limit  of  that 
class  within  any  of  the  ranges  of 
emission  duration  speciHed  in  Tables  I, 
II-A.  II.  III-A.  and  lU-B  of  this 
paragraph. 

(2)  Beam  of  multiple  wavelengths  in 
same  range.  Laser  or  collateral  radiation 
having  two  or  more  wavelengths  within 
any  one  of  the  wavelength  ranges 
specified  in  Tables  I,  H-A.  II.  lU-A.  and 
III-B  of  this  paragraph  exceeds  the 
accessible  emission  limits  of  a  class  if 
the  sum  of  the  ratios  of  the  accessible 
emission  level  to  the  corresponding 
accessible  emission  limit  at  each  such 
wavelength  is  greater  than  unity  for  that 
combination  of  emission  duration  and 
wavelength  distribution  which  results  in 
the  maximum  sum. 

(3)  Beam  with  multiple  wavelengths  in 
different  ranges.  Laser  or  collateral 
radiation  having  wavelengths  within 
two  or  more  of  the  wavelength  ranges 
specified  in  Tables  I.  II-A,  II.  III-A.  and 
III-B  of  this  paragraph  exceeds  the 
accessible  emission  limits  of  a  class  if  it 
exceeds  the  applicable  limits  within  any 
one  of  those  wavelength  ranges.  This 
determination  is  made  for  each 
wavelength  range  in  accordance  with 
paragraph  (d)  (1)  or  (2)  of  this  section. 

(4)  Class  I  dual  limits.  Laser  or 
collateral  radiation  in  the  wavelength 
range  of  greater  than  400  nm  but  less 
than  or  equal  to  1.400  nm  exceeds  the 
accessible  emission  limits  of  Class  I  if  it 
exceeds  both: 

(i)  The  Class  I  accessible  emission 
limits  for  radiant  energy  within  any 
range  of  emission  duration  specified  in 
Table  I  of  this  paragraph,  and 

(ii)  The  Class  I  accessible  emission 
limits  for  integrated  radiance  within  any 
range  of  emission  duration  specified  in 
Table  I  of  this  paragraph. 

(e)  Tests  for  determination  of 
compliance — (1)  Tests  for  certification. 
Tests  on  which  certification  under 
§  1010.2  is  based  shall  account  for  all 
errors  and  statistical  uncertainties  in  the 
measurement  process.  Because 
compliance  with  the  standard  is 
required  for  the  useful  life  of  a  product 
such  tests  shall  also  account  for 
increases  in  emission  and  degradation 
in  radiation  safety  with  age. 

(2)  Test  conditions.  Except  as 
provided  in  S  1010.13.  tests  for 
compliance  with  each  of  the  applicable 
requirements  of  this  section  and 
§  1040.11  shall  be  made  during 
operation,  maintenance,  or  sevice  as 
appropriate: 


(i)  Under  those  conditions  and 
procedures  which  maximize  the 
accessible  emission  levels,  including 
start-up,  stabilized  emission,  and  shut- 
down of  the  laser  product;  and 

(ii)  With  all  controls  and  adjustments 
listed  in  the  operation,  maintenance, 
and  service  instructions  adjusted  in 
combination  to  result  in  the  maximum 
accessible  emission  level  of  radiation; 
and 

(iii)  At  points  in  space  to  which 
human  access  is  possible  in  the  product 
configuration  which  is  necessary  to 
determine  compliance  with  each 
requirement  e.g.,  if  operation  may 
require  removal  of  portions  of  the 
protective  housing  and  defeat  of  safety 
interlocks,  measurements  shall  be  made 
at  points  accessible  in  that  product 
configuration;  and 

(iv)  With  the  measuring  instnmient 
detector  so  positioned  and  so  oriented 
with  respect  to  the  laser  product  as  to 
result  in  the  maximum  detection  of 
radiation  by  the  instnmient;  and 

(v)  For  a  laser  product  other  than  a 
laser  system,  with  the  laser  coupled  to 
that  type  of  laser  energy  source  which  is 
specified  as  compatible  by  the  laser 
product  manufacturer  and  which 
produces  the  maximum  emission  level  of 
accessible  radiation  from  that  product. 

(3)  Measurement  parameters. 
Accessible  emission  levels  of  laser  and 
collateral  radiation  shall  be  based  upon 
the  following  measurements  as 
appropriate,  or  their  equivalent: 

(i)  For  laser  products  intended  to  be 
used  in  a  locale  where  the  emitted  laser 
radiation  is  unlikely  to  be  viewed  with 
optical  instrun\ents,  the  radiant  power 
(W)  or  radiant  energj'  Q)  detectable 
through  a  circular  aperture  stop  having  a 
diameter  of  7  millimeters  and  within  a 
circular  solid  angle  of  acceptance  of  1  X 
10"*8teradian  with  coUimating  optics  of 
5  diopters  or  less.  For  scanned  laser 
radiation,  the  direction  of  the  solid  angle 
of  acceptance  shall  change  as  needed  to 
maximize  detectable  radiation,  with  an 
angular  speed  of  up  to  5  radians/second. 
A  50  millimeter  diameter  aperture  stop 
with  the  same  collimating  optics  and 
acceptance  angle  stated  above  shall  be 
used  for  all  other  laser  products  (except 
that  a  7  millimeter  diameter  aperture 
stop  shall  be  used  in  the  measurement  of 
scaimed  laser  radiation  emitted  by  laser 
products  manufactured  on  or  before 
August  20. 1986. 

(ii)  The  irradiance  (W  cm"*)  or  radiant 
exposure  (J  cm"*  equivalent  to  the 
radiant  power  (W)  or  radiant  energy  (J) 
detectable  through  a  circular  aperture 
stop  having  a  diameter  of  7  millimeters 
and,  for  irradiance,  within  a  circular 
solid  angle  of  acceptance  of  1  x  10"' 
steradian  with  collimating  optics  of  5 


diopters  or  less,  divided  by  the  area  of 
the  aperture  stop  (cm"*). 

(iii)  The  radiance  (W  cm"*8r*')  or 
integrated  radiance  (J  cm"*8r'') 
equivalent  to  the  radiant  power  (W)  or 
radiant  energy  (])  detectable  through  a 
circular  aperture  stop  having  a  diameter 
of  7  millimeters  and  within  a  circular 
solid  angle  of  acceptance  of  1  X  10"  * 
steradian  with  collimating  optics  of  5 
diopters  or  less,  divided  by  that  solid 
angle  (sr)  and  by  the  area  of  the 
aperture  stop  (cm"*). 

(f)  Performance  requirements — (1) 
Protective  housing.  Each  laser  product 
shall  have  a  protective  housing  that 
prevents  human  access  during  operation 
to  laser  and  collateral  radiation  that 
exceed  the  limits  of  Class  I  and  Table 
VI,  respectively,  wherever  and 
whenever  such  human  access  is  not 
necessary  for  the  product  to  perform  its 
intended  function.  Wherever  and 
whenever  human  access  to  laser 
radiation  levels  that  exceed  the  limits  of 
Class  I  is  necessary,  these  levels  shall 
not  exceed  the  limits  of  the  lowest  class 
necessary  to  perform  the  intended 
function(s]  of  the  product 

(2)  Safety  interlocks,  (i)  Each  laser 
product  regardless  of  its  class,  shall  be 
provided  with  at  least  one  safety 
interlock  for  each  portion  of  the 
protective  housing  which  is  designed  to 
be  removed  or  displaced  during 
operation  or  maintenance,  if  removal  or 
displacement  of  the  protective  housing 
could  permit  in  the  absence  of  such 
interlock(s),  human  access  to  laser  or 
collateral  radiation  in  excess  of  the 
accessible  emission  limit  applicable 
under  paragraph  (f)(1)  of  this  section. 

(ii)  Each  required  safety  interlock, 
unless  defeated,  shall  prevent  such 
human  access  to  laser  and  collateral 
radiation  upon  removal  or  displacement 
of  such  portion  of  the  protective  housing 

(iii)  Either  multiple  safety  interlocks 
or  a  means  to  preclude  removal  or 
displacement  of  the  interlocked  portion 
of  the  protective  housing  shall  be 
provided,  if  failure  of  a  single  interiock 
would  allow; 

[a]  Human  access  to  a  level  of  laser 
radiation  in  excess  of  the  accessible 
emission  limits  of  Class  Ula.  or 

[b)  Laser  radiation  in  excess  of  the 
accessible  emission  limits  of  Class  II  to 
be  emitted  directly  through  the  opening 
created  by  removal  or  displacement  of 
the  interlocked  portion  of  the  protective 
housing. 

(iv)  Laser  products  that  incorporate 
safety  interlocks  designed  to  allow 
safety  interlock  defeat  shall  incorporate 
a  means  of  visual  or  aural  indication  of 
interlock  defeat  During  interlock  defeat 
such  indication  shall  be  visible  or 
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audible  whenever  the  laser  product  is 
energized,  with  and  without  the 
associated  portion  of  the  protective 
housing  removed  or  displaced. 

(v)  Replacement  of  a  removed  or 
displaced  portion  of  the  protective 
housing  shall  not  be  possible  while 
required  safety  interlocks  are  defeated. 

(3)  Remote  interlock  connector.  Each 
laser  system  classified  as  a  Class  Illb  or 
IV  laser  product  shall  incorporate  a 
readily  available  remote  interlock 
connector  having  an  electrical  potential 
difference  of  no  greater  than  130  root- 
mean-square  volts  between  terminals. 
When  the  terminals  of  the  connector  are 
not  electrically  joined,  human  access  to 
all  laser  and  collateral  radiation  from 
the  laser  product  in  excess  of  the 
accessible  emission  limits  of  Class  I  and 
Table  VI  shall  be  prevented. 

(4)  Key  control.  Each  laser  sjrstem 
classiFied  as  a  Class  Illb  or  IV  laser 
product  shall  incorporate  a  key-actuated 
master  control.  The  key  shall  be 
removable  and  the  laser  shall  not  be 
operable  when  the  key  is  removed. 

(5)  Laser  radiation  emission  indicator 
(i)  Each  laser  system  classified  as  a 
Class  II  or  Ilia  laser  product  shall 
incorporate  an  emission  indicator  that 
provides  a  visible  or  audible  signal 
during  emission  of  accessible  laser 
radiation  in  excess  of  the  accessible 
emission  limits  of  Class  I. 

(ii)  Each  laser  system  classified  as  a 
Class  Illb  or  IV  laser  product  shall 
incorporate  an  emission  indicator  which 
provides  a  visible  or  audible  signal 
during  emission  of  accessible  laser 
radiation  in  excess  of  the  accessible 
emission  limits  of  Class  I,  and 
sufficiently  prior  to  emission  of  such 
radiation  to  allow  appropriate  action  to 
avoid  exposure  to  the  laser  radiation. 

(iii)  For  laser  systems  manufactured 
on  or  before  August  20, 1986,  if  the  laser 
and  laser  energy  source  are  housed 
separately  and  can  be  operated  at  a 
separation  distance  of  greater  than  2 
meters,  both  laser  and  laser  energy 
source  shall  incorporate  an  emission 
indicator  as  required  in  accordance  with 
paragraph  (fl(5)  (i)  or  (ii)  of  this  section. 
For  laser  systems  manufactured  after 
August  26,  1986,  each  separately  housed 
laser  and  operation  control  of  a  laser 
system  that  regulates  the  laser  or 
collateral  radiation  emitted  by  a  product 
during  operation  shall  incorporate  an 
emission  indicator  as  required  in 
accordance  with  paragraph  (f)(5)  (i)  or 
(ii)  of  this  section,  if  the  laser  or 
operation  control  can  be  operated  at  a 


separation  distance  greater  than  2 
meters  from  any  other  separately  housed 
portion  of  the  laser  product 
incorporating  an  emission  indicator. 

(iv)  Any  visible  signal  required  by 
paragraph  (f)(5)  (i)  or  (ii)  of  this  section 
shall  be  clearly  visible  through 
protective  eyewear  designed  specifically 
for  the  wavelength(8]  of  the  emitted 
laser  radiation. 

(v)  Emission  indicators  required  by 
paragraph  (f)(5)  (i)  or  (ii)  of  this  section 
shall  be  located  so  that  viewing  does  not 
require  human  exposure  to  laser  or 
collateral  radiation  in  excess  of  the 
accessible  emission  Umits  of  Class  I  and 
Table  VI. 

(6)  Beam  attenuator,  (i)  Each  laser 
system  classi^ed  as  a  Class  II,  HI.  or  IV 
laser  product  shall  be  provided  with  one 
or  more  permanently  attached  means, 
other  than  laser  energy  source 
switch(es).  electrical  supply  main 
connectors,  or  the  key-actuated  master 
control,  capable  of  preventing  access  by 
any  part  of  the  human  body  to  all  laser 
and  collateral  radiation  in  excess  of  the 
accessible  emission  limits  of  Class  I  and 
Table  VL 

(ii)  If  the  configuration,  design,  or 
function  of  the  laser  product  would 
make  unnecessary  compliance  with  the 
•  requirement  in  paragraph  (f)(6)(i)  of  this 
section,  the  Director,  Office  of 
Compliance  (HFZ-300),  Center  for 
Devices  and  Radiological  Health,  may. 
upon  written  appUcation  by  the 
manufacturer,  approve  alternate  means 
to  accomphsh  the  radiation  protection 
provided  by  the  beam  attenuator. 

(7)  Location  of  controls.  Each  Class 
Ila,  II,  III,  or  TV  laser  product  shall  have 
operational  and  adjustment  controls 
located  so  that  human  exposure  to  laser 
or  collateral  radiation  in  excess  of  the 
accessible  emission  limits  of  Class  I  and 
Table  VI  is  unnecessary  for. operation  or 
adjustment  of  such  controls. 

(8)  Viewing  optics.  All  viewing  optics, 
viewports,  and  display  screens 
incorporated  into  a  laser  product, 
regardless  of  its  class,  shall  limit  the 
levels  of  laser  and  collateral  radiation 
accessible  to  the  human  eye  by  means 
of  such  viewing  optics,  viewports,  or 
display  screens  during  operation  or 
maintenance  to  less  than  the  accessible 
emission  limits  of  Class  I  and  Table  VI. 
For  any  shutter  or  variable  attenuator 
incorporated  into  such  viewing  optics, 
viewports,  or  display  screens,  a  means 
shall  be  provided: 


(i)  To  prevent  access  by  the  human 
eye  to  laser  and  collateral  radiation  in 
excess  of  the  accessible  emission  limits 
of  Class  I  and  Table  VI  whenever  the 
shutter  is  opened  or  the  attenuator 
varied. 

(ii)  To  preclude,  upon  failure  of  such 
means  as  required  in  paragraph  (f)(6)(i) 
of  this  section,  opening  the  shutter  or 
varying  the  attenuator  when  access  by 
the  human  eye  is  possible  to  laser  or 
collateral  radiation  in  excess  of  the 
accessible  emission  limits  of  Class  I  and 
Table  VI. 

(9)  Scanning  safeguard.  Laser 
products  that  emit  accessible  scanned 
laser  radiation  shall  not,  as  a  result  of 
any  failure  causing  a  change  in  either 
scan  velocity  or  amplitude,  permit 
human  access  to  laser  radiation  in 
excess  of: 

(i)  The  accessible  emission  limits  of 
the  class  of  the  product  or 

(ii)  The  accessible  emission  limits  of 
the  class  of  the  scanned  laser  radiation 
if  the  product  is  Class  Illb  or  IV  and  the 
accessible  emission  limits  of  Qass  Ilia 
would  be  exceeded  solely  as  result  of 
such  failure. 

(10)  Manual  reset  mechanism.  Each 
laser  system  manufactured  after  August 
26, 1986,  and  classiGed  as  a  Class  IV 
laser  product  shall  be  provided  with  a 
manual  reset  to  enable  resumption  of 
laser  radiation  emission  after 
interruption  of  emission  caused  by  the 
use  of  a  remote  interlock  or  after  an 
interruption  of  emission  in  excess  of  5 
seconds  duration  due  to  the  unexpected 
loss  of  main  electrical  power. 

(g)  Labeling  requirements.  In  addition 
to  the  requirements  of  §§  1010.2  and 
1010.3,  each  laser  product  shall  be 
subject  to  the  applicable  labeling 
requirements  of  this  paragraph. 

(1)  Class  Ila  and  II  designations  and 
warnings,  (i)  Each  Class  Ila  laser 
product  shall  have  affixed  a  label 
bearing  the  following  wording:  "Class 
Ila  Laser  Product — Avoid  Long-Term 
Viewing  of  Direct  Laser  Radiation." 

(ii)  Each  Class  II  laser  product  shall 
have  affixed  a  label  bearing  the  warning 
logotype  A  (Figure  1  in  this  paragraph) 
and  including  the  following  wording: 

[Position  I  on  the  logotype] 

"LASER  RADIATION— DO  NOT 
STARE  INTO  BEAM";,  and 

[Position  3  on  the  logotype] 
"CLASS  n  LASER  PRODUCT'. 
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■LACK  SYMBOL  I 


'   POSITION  2 

BOLD  BLACK  LETTERING 


) 


POSITION  3  \ 

•LACK  LETTERINC  / 


(2)  Class  Ilia  and  Illb  designations 
and  warnings,  (i)  Each  Class  Ilia  laser 
product  with  an  irradiance  less  than  or 
equal  to  2.5X10"'  W  cm*"  shall  have 
affixed  a  label  bearing  the  warning 
logotype  A  (Figure  1  of  paragraph 
(8](l)(ii)  of  this  section)  and  including 
the  following  wording: 

(Position  1  on  the  logotype] 

"LASER  RADIATION— DO  NOT 
STARE  INTO  BEAM  OR  VIEW 
DIRECTLY  WITH  OPTICAL 
INSTRUMENTS";  and. 

[Position  3  on  the  logotype] 


"CXASS  Ula  LASER  PRODUCT'. 

(ii)  Each  Class  Illa  laser  product  with 
an  irradiance  greater  than  2^x10"' 
Wcm~*shaU  have  affixed  a  label  bearing 
the  warning  logotype  B  (Figure  2  in  this 
paragraph)  and  including  the  follofwing 
wording: 

[Position  1  on  the  logotype] 

"LASER  RADL\TION— AVOID  DIRECT 
EYE  EXPOSURE";  and. 

[Position  3  on  the  logotype] 

"CLASS  ma  LASER  PRODUCT'. 
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(iii)  Each  Class  Illb  laser  product  shall 
have  affixed  a  label  bearing  the  warfting 
logotype  B  (Figure  2  of  paragraph 
(g)(2)(ii)  of  this  section]  and  including 
the  following  wording: 

[Position  1  on  the  logotype] 

"LASER  RADIATION— AVOID  DIRECT 
EXPOSURE  TO  BEAM";  and. 

(Position  3  on  the  logotype] 

"CLASS  Ulb  LASER  PRODUCT". 

(3)  Class  IV  designation  and  warning. 
Each  Class  IV  laser  product  shall  have 
affixed  a  label  bearing  the  warning 
logotype  B  (Figure  2  of  paragrah  (g)(2)(ii) 
of  this  section),  and  including  the 
following  wording: 

[Position  1  on  the  logotype] 

"LASER  RADL\TION— AVOID  EYE  OR 
SKIN  EXPOSURE  TO  DIRECT  OR 
SCATTERED  RADIATION":  and, 

[Position  3  on  the  logotype] 

"CLASS  rV  LASER  PRODUCT'. 

(4)  Radiation  output  information  on 
warning  logotype.  Each  Class  II.  ID,  and 
IV  laser  product  shall  state  in 
appropriate  units,  at  position  2  on  the 
required  warning  logotype,  the 
maximum  output  of  laser  radiation,  the 
pulse  duration  when  appropriate,  and 
the  laser  medium  or  emitted 
wavelength(s). 

(5)  Aperture  label.  Each  laser  product. 


except  medical  laser  products  and  Class 
Ila  laser  products,  shall  have  affixed,  in 
close  proximity  to  each  aperture  through 
which  is  emitted  accessible  laser  or 
collateral  radiation  in  excess  of  the 
accessible  emission  limits  of  Class  I  and 
Table  VI  of  paragraph  (d)  of  this  section, 
a  label[s]  bearing  the  following  wording 
as  applicable. 

(i)  "AVOID  EXPOSURE— User 
radiation  is  emitted  from  this  aperture," 
if  the  radiation  emitted  through  such 
aperture  is  laser  radiation. 

(ii)  "AVOID  EXPOSURE— Hazardous 
electromagnetic  radiation  is  emitted 
from  this  aperture."  if  the  radiation 
emitted  through  such  aperture  is 
collateral  radiation  described  in  Table 
VL  item  1. 

(iii)  "AVOID  EXPOSURE— Hazardous 
x-rays  are  emitted  from  this  aperture."  if 
the  radiation  emitted  through  such 
aperture  is  collateral  radiation 
described  in  Table  VI.  item  2. 

(6)  Labels  for  noninterlocked 
protective  housings.  For  each  laser 
product,  labels  shall  be  provided  for 
each  portion  of  the  protective  housing 
which  has  no  safety  interlock  and  which 
is  designed  to  be  displaced  or  removed 
during  operation,  maintenance,  or 
service,  and  thereby  could  permit 
human  access  to  laser  or  collateral 
radiation  in  excess  of  the  limits  of  Class 
I  and  Table  VI.  Such  labels  shall  be 
visible  on  the  protective  housing  prior  to 
displacement  or  removal  of  such  portion 


of  the  protective  housing  and  visible  on 
the  product  in  close  proximity  to  the 
opening  created  by  removal  or 
displacement  of  such  portion  of  the 
protective  housing,  and  shall  include  the 
wording: 

(i)  "CAUTION— Laser  radiation  when 
open.  DO  NOT  STARE  INTO  BEAM." 
for  Class  II  accessible  laser  radiation. 

(ii)  "CAUTION— Laser  radiation  when 
open.  DO  NOT  STARE  INTO  BEAM  OR 
VIEW  DIRECTLY  WITH  OPTICAL 
INSTRUMENTS."  for  Class  Hla 
accessible  laser  radiation  with  an 
irradiance  less  than  or  equal  to 
2.5xiO-»  Wcm-». 

(iii)  "DANGER— Laser  radiation  when 
open.  AVOID  DIRECT  EYE 
EXPOSURE."  for  Class  Ola  accessible 
laser  radiation  with  an  irradiance 
greater  than  2.5X10"*  W  cm"*. 

(iv)  "DANGER — Laser  radiation  when 
open.  AVOID  DIRECT  EXPOSURE  TO 
BEAM."  for  Class  Ulb  accessible  laser 
radiation. 

(v)  "DANGER— Laser  radiation  when 
open.  AVOID  EYE  OR  SKIN  EXPOSURE 
TO  DIRECT  OR  SCATTERED 
RADIATION."  for  Class  IV  accessible 
laser  radiation. 

(vi)  "CAUTION— Hazardous 
electromagnetic  radiation  when  open." 
for  collateral  radiation  in  excess  of  the 
accessible  emission  limits  in  Table  VI, 
item  1  of  paragraph  (d)  of  this  section. 

(vii)  "CAUTION— Hazardous  x-rays 
when  open."  for  collateral  radiation  in 
excess  of  the  accessible  emission  limits 
in  Table  VI,  item  2  of  paragraph  (d)  of 
this  section. 

(7)  Labels  for  defeatably  interlocked 
protective  housings.  For  each  laser 
product,  labels  shall  be  provided  for 
each  defeatably  interlocked  (as 
described  in  paragraph  (f)(2)(iv)  of  this 
section)  portion  of  the  protective 
housing  which  is  designed  to  be 
displaced  or  removed  during  operation, 
maintenance,  or  service,  and  which 
upon  interlock  defeat  could  permit 
human  access  to  laser  or  collateral 
radiation  in  excess  of  the  limits  of  Class 
I  or  Table  VI.  Such  labels  shall  be 
visible  on  the  product  prior  to  and 
during  interlock  defeat  and  in  close 
proximity  to  the  opening  created  by  the 
removal  or  displacement  of  such  portion 
of  the  protective  housing,  and  shall 
include  the  wording: 

(i)  "CAUTION— User  radiation  when 
open  and  interlock  defeated.  DO  NOT 
STARE  INTO  BEAM."  for  Class  U 
accessible  laser  radiation. 

(ii)  'CAUTION— Laser  radiation  when 
open  and  interlock  defeated.  DO  NOT 
STARE  INTO  BEAM  OR  VIEW 


Federal  Register  /  Vol.  50,  No.  161  /  Ttiesday.  August  20,  1985  /  Rules  and  Regulations         33701 


DIRECTLY  WITH  OPTICAL 
INSTRUMENTS."  for  Class  Ilia 
accessible  laser  radiation  with  an 
irradiance  less  than  or  equal  to  2.5X10~' 
W  cm-*. 

(iii)  "DANGER— Laser  radiation  when 
open  and  interlock  defeated.  AVOID 
DIRECT  EYE  EXPOSURE."  for  Class  Ilia 
accessible  laser  radiation  when  an 
irradiance  greater  than  2.5x10"^  W 
cm"'. 

(iv)  "DANGER — Laser  radiation  when 
open  and  interiock  defeated.  AVOID 
DIRECT  EXPOSURE  TO  BEAM."  for 
Class  Illb  accessible  laser  radiation. 

(v)  "DANGER — Laser  radiation  when 
open  and  interlock  defeated.  AVOID 
EYE  OR  SKIN  EXPOSURE  TO  DIRECT 
OR  SCATTERED  RADIATION."  for 
Clas  IV  accessible  laser  radiation. 

(vi)  "CAUTION— Hazardous 
electromagnetic  radiation  when  open 
and  interlock  defeated."  for  collateral 
radiation  in  excess  of  the  accessible 
emission  limits  in  Table  VI.  item  1  of 
paragraph  (d)  of  this  section. 

(vii)  "CAUTION— Hazardous  x-rays 
when  open  and  interlock  defeated."  for 
collateral  radiation  in  excess  of  the 
accesible  emission  limits  in  Table  VI. 
item  2  of  paragraph  (d)  of  this  section. 

(8)  Warning  for  visible  and/or 
invisible  radiation.  On  the  labels 
specified  in  this  paragraph,  if  the  laser 
or  collateral  radiation  referred  to  is; 

(i)  Invisible  radiation,  the  word 
"invisible"  shall  appropriately  precede 
the  word  "radiation";  or 

(ii)  Visible  and  invisible  radiation,  the 
words  "visible  and  invisible"  or  "visible 
and/or  invisible"  shall  appropriately 
precede  the  word  "radiation." 

(iii]  Visible  laser  radiation  only,  the 
phrase  "laser  light"  may  replace  the 
phrase  "laser  radiation." 

(9)  Positioning  of  labels.  All  labels 
affixed  to  a  laser  product  shall  be 
positioned  so  as  to  make  unnecessary, 
during  reading,  human  exposure  to  laser 
radiation  in  excess  of  the  accessible 
emission  limits  of  Class  I  radiation  or 
the  limits  of  collateral  radiation 
established  to  Table  VI  of  paragraph  (d) 
of  this  section. 

(10  Label  specifications.  Labels 
required  by  this  section  and  §  1040.11 
shall  be  permanently  affixed  to,  or 
inscribed  on,  the  laser  product,  legible, 
and  clearly  visible  during  operation, 
maintenance,  or  service,  as  appropriate. 
If  the  size  configuration,  design,  or 
function  of  the  laser  product  would 
preclude  compliance  with  the 
requirements  for  any  required  label  or 
would  render  the  required  wording  of 
such  label  inappropriate  or  ineffective, 
the  Director,  Office  of  Compliance 
(HFZ-300).  Center  for  Devices  and 
Radiological  Health,  on  the  Director's 


own  initiative  or  upon  written 
application  by  the  manufacturer,  may 
approve  alternate  means  of  pro\iding 
such  labels)  or  alternate  wording  for 
such  label(s)  as  applicable. 

(h)  Informational  requirements^^!) 
User  information.  Manufacturers  of 
laser  products  shall  provide  as  an 
integral  part  of  any  user  instruction  or 
operation  manual  which  is  regularly 
supplied  with  the  product,  or,  if  not  so 
supplied,  shall  cause  to  be  provided 
with  each  laser  product: 

(i)  Adequate  instructions  for 
assembly,  operation,  and  maintenance, 
including  clear  warnings  concerning 
precautions  to  avoid  possible  exposure 
to  laser  and  collateral  radiation  in 
excess  of  the  accessible  emission  limits 
in  Tables  I,  H-A,  ID-A,  III-B,  and  VI  of 
paragraph  (d)  of  this  section,  and  a 
schedule  of  maintenance  necessary  to 
keep  the  product  in  compliance  with  this 
section  and  §  1040.11. 

(ii)  A  statement  of  the  magnitude,  in 
appropriate  units,  of  the  pulse 
durations(s),  maximum  radiant  power 
and,  where  applicable,  the  maximum 
radiant  energy  per  pulse  of  the 
accessible  laser  radiation  detectable  in 
each  direction  in  excess  of  the 
accessible  emission  limits  in  Table  I  of 
paragraph  (d)  of  this  section  determined 
under  paragraph  (e)  of  this  section. 

(iii)  Legible  reproductions  (color 
optional]  of  all  labels  and  hazard 
warnings  required  by  paragraph  (g)  of 
this  section  and  §  1040.11  to  be  affixed 
to  the  laser  product  or  provided  with  the 
laser  product,  including  the  information 
required  for  positions  1,  2,  and  3  of  the 
applicable  logotype  (Figure  1  of 
paragraph  (g)(l](ii]  or  Figure  2  or 
paragragh  (g)(2](ii]  of  this  section].  The 
corresponding  position  of  each  label 
affixed  to  the  product  shall  be  indicated 
or,  if  provided  with  the  product,  a 
statement  that  such  labels  could  not  be 
affixed  to  the  product  but  were  supplied 
with  the  product  and  a  statement  of  the 
form  and  manner  in  which  they  were 
supplied  shall  be  provided. 

(iv)  A  listing  of  all  controls, 
adjustments,  and  procedures  for 
operation  and  maintenance,  including 
the  warning  "Caution — ^use  of  controls 
or  adjustments  or  performance  of 
procedures  other  than  those  specified 
herein  may  result  in  hazardous  radiation 
exposure." 

(v)  In  the  case  of  laser  products  other 
than  laser  systems,  a  statment  of  the 
compatibility  requirements  for  a  laser 
energy  source  that  will  assure 
compliance  of  the  laser  product  with 
this  section  and  $  1040.11. 

(vi)  In  the  case  of  laser  products 
classified  with  a  7  millimeter  diameter 
aperture  stop  as  provided  in  paragraph 


(e](3)(i]  of  this  section,  if  the  use  of  a  50 
millimeter  diameter «perture  stop  would 
result  in  a  higher  classification  of  the 
product,  the  following  warning  shall  be 
included  in  the  user  ioifonnation: 
"CAUTION— The  use  of  optical 
instruments  with  this  product  will 
increase  eye  hazard." 

(2)  Purchasing  and  servicing 
information.  Manufacturers  of  laser 
products  shall  provide  or  cause  to  be 
provided: 

(i)  In  all  catalogs,  specificatioD  sheets, 
and  descriptive  brochures  pertaining  to 
each  laser  product,  a  legible 
reproduction  (color  optional]  of  the  class 
designation  and  warning  required  by 
paragraph  (g)  of  this  section  to  be 
affixed  to  that  product,  including  the 
information  required  for  positions  1,  2. 
and  3  of  Ae  applicable  logotype  (Figure 
1  of  paragraph  (gKlKii)  or  Figure  2  of 
paragraph  fg](2](ii)  of  ^is  section). 

(ii)  To  servicing  dealers  and 
distributors  and  to  others  upon  request 
at  a  cost  not  to  exceed  the  cost  of 
preparation  and  distribution,  adequate 
instructions  for  service  adjustments  and 
service  procedures  for  each  laser 
product  model,  including  clear  warnings 
and  precautions  to  be  taken  to  avoid 
possible  exposure  to  laser  and  collateral 
radiation  in  excess  of  the  accessible 
emission  limits  in  Tables  I,  II-A  II,  III- 
A,  III-B,  and  VI  of  paragraph  (d)  of  this 
section,  and  a  schedule  of  maintenance 
necessary  to  keep  the  product  in 
compliance  with  this  section  and 
S  1040.11;  and  in  all  such  service 
instructions,  a  listing  of  those  controls 
and  procedures  that  could  be  utilized  by 
persons  other  than  the  manufacturers  or 
the  manufacturer's  agents  to  increase 
accessible  emission  levels  of  radiation 
and  a  clear  description  of  the  location  of 
displaceable  portions  of  the  protective 
housing  that  could  allow  human  access 
to  laser  or  collateral  radiation  in  excess 
of  the  accessible  emission  limits  in 
Tables  I,  II-A,  U,  UI-A,  ffl-B.  and  VI  of 
paragraph  (d)  of  this  section.  The 
instructions  shall  include  protective 
procedures  for  service  personnel  to 
avoid  exposure  to  levels  of  laser  and 
collateral  radiation  known  to  be 
hazardous  for  each  procedure  or 
sequence  of  procedures  to  be 
accomplished,  and  legible  reproductions 
(color  optional)  of  required  labels  and 
hazard  warnings. 

(i)  Modification  of  a  certified  product 
The  modification  of  a  laser  product, 
previously  certified  under  §  1010.2,  by 
any  person  engaged  in  the  business  of 
manufacturing,  assembling,  or  modifying 
laser  products  shall  be  construed  as 
manufacturing  imder  the  act  if  the 
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modification  affects  any  aspect  of  the 
product's  performance  or  intended 
function(s)  for  which  this  section  and 
S  1040.11  have  an  applicable 
requirement.  The  manufacturer  who 
performs  such  modification  shall 
recertify  and  reidentify  the  product  in 
accordance  with  the  provisions  of 
§31010.2.  and  1010.3. 

§104ai1    SfMcHle  purpoM  laa«r  products. 

(a)  Medical  laser  products.  Each 
medical  laser  product  shall  comply  with 
all  of  the  applicable  requirements  of 
S  1040.10  for  laser  products  of  its  class. 
In  addition,  the  manufacturer  shall: 

(1)  Incorporate  in  each  Class  III  or  FV 
medical  laser  product  a  means  for  the 
measurement  of  the  level  of  that  laser 
radiation  intended  for  irradiation  of  the 
human  body.  Such  means  may  have  an 
error  in  measurement  of  no  more  than  20 
percent  when  calibrated  in  accordance 
with  paragraph  (a)(2]  of  this  section. 


Indication  of  the  measurement  shall  be 
in  International  System  Units.  The 
requirements  of  this  paragraph  do  not 
apply  to  any  laser  radiation  that  is  all  of 
the  following: 

(i)  Of  a  level  less  than  the  accessible 
limits  of  Class  Ilia;  and 

(ii)  Used  for  relative  positioning  of  the 
human  body;  and 

(iii)  Not  used  for  irradiation  of  the 
human  eye  for  ophthalmic  purposes. 

(2)  Supply  with  each  Class  III  or  IV 
medical  laser  product  instructions 
specifying  a  procedure  and  schedule  for 
calibration  of  the  measurement  system 
required  by  paragraph  (a)(1)  of  this 
section. 

(3)  Affix  to  each  medical  laser 
product,  in  close  proximity  to  each 
aperture  through  which  is  emitted 
accessible  laser  radiation  in  excess  of 
the  accessible  emission  limits  of  Class  I, 
a  label  bearing  the  wording:  "Laser 
aperture." 


(b)  Surveying,  leveling,  and  alignment 
laser  products.  Each  surveying,  leveling, 
or  alignment  laser  product  shall  comply 
with  all  of  the  applicable  requirements 
of  §  1040.10  for  a  Class.  I,  Ua,  II  or  lUa 
laser  product  and  shall  not  permit 
human  access  to  laser  radiation  in 
excess  of  the  accessible  emission  limits 
of  Class  Ilia. 

(c)  Demonstration  laser  products. 
Each  demonstration  laser  product  shall 
comply  with  all  of  the  applicable 
requirements  of  §  1040.10  for  a  Class  I, 
Ila,  II,  or  llla  laser  product  and  shall  not 
permit  human  access  to  laser  radiation 
in  excess  of  the  accessible  emission 
limits  of  Class  I  and,  if  applicable.  Class 
Ila,  Class  II,  or  Class  Ula. 

Dated:  July  12, 1985. 

Joseph  P.  Hile. 

Associate  Commissoner  for  Regulatory 
Affairs. 

(FR  Doc.  85-19518  Filed  8-19-85;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtf)  Inspection 
Service 


9  CFR  Part  92 
(Docket  No.  85-089] 

Importation  of  Birds 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Withdrawal  of  proposed  rule. 

summary:  a  document  published  in  the 
Federal  Register  on  May  3. 1985, 
proposed  to  amend  the  regulations  in  9 
CFR  Part  92  to  establish  provisions  to 
allow  birds  originating  in  the  United 
States  and  the  offspring  from  such  birds 
to  be  imported  into  the  United  States 
from  &n  approved  closed  breeding 
facility,  without  quarantine  in  the 
United  States,  under  specified 
conditions.  This  document  withdraws 
the  proposal.  It  appears  that  the 
adoption  of  the  proposal  would  cause 
unacceptable  risk  of  the  introduction  of 
communicable  diseases  of  poultry  into 
the  United  States. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Samuel  S.  Richeson,  Import/Export 
Animals  and  Products  Staff,  VS,  APHIS. 
USDA.  Room  843,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782, 
301-436-6172. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
contain  provisions  concerning  the 
importation  of  birds  into  the  United 
States.  Section  92.11(e)  of  the 
regulations  provides,  with  certain 


exceptions,  that  each  lot  of  pet  birds, 
commercial  birds,  zoological  birds,  or 
research  birds  imported  from  any  part  of 
the  world  shall  be  entered  at  certain 
ports  and  quarantined  at  a  United  States 
Department  of  Agriculture  quarantine 
facility  or  at  a  privately-operated 
quarantine  facility  approved  by  the 
Deputy  Administrator  for  Veterinary 
Services.  The  quarantine  requirements 
were  established  to  help  ensure  that 
birds  imported  into  the  United  States 
are  free  from  exotic  Newcastle  diseases, 
forms  of  avian  influenza  lethal  to 
poultry,  and  other  communicable 
diseases  of  poultry. 

A  document  published  in  the  Federal 
Register  on  May  3, 1985  (50  FR  18865- 
18869),  proposed  to  amend  the 
regulations  by  establishing  provisions  to 
allow  birds  originating  in  the  United 
States  and  the  offspring  from  such  birds 
to  be  imported  into  the  United  States 
from  an  approved  closed  breeding 
facility,  without  quarantine  in  the 
United  States,  under  specified 
conditions.  This  document  withdraws 
the  proposal. 

The  document  of  May  3, 1985,  invited 
the  submission  of  written  comments  on 
or  before  June  3, 1985.  Also,  a  document 
published  in  the  Federal  Register  on 
June  17, 1985,  reopened  the  comment 
period  until  July  17, 1985. 

Approximately  850  comments  were 
received.  Seven  comments  were  in  favor 
of  the  proposal.  The  remainder  of  the 
comments  either  opposed  the  proposal 
or  expressed  reservations  concerning 
the  proposal.  The  comments  in 
opposition  to  the  proposal  raised  many 
issues. 

The  comments  included  issues 
concerning  supervision  of  a  closed 
breeding  facility.  The  proposed  rule 


provided  for  a  closed  breeding  facility  to 
receive  supervision  from  Veterinary 
Services  personnel  and  a  salaried 
veterinarian  of  the  national  veterinary 
services  of  the  country  in  which  the 
facility  is  located.  In  this  regard,  it  was 
intended  that  Veterinary  Services 
personnel  would  make  periodic  visits  to 
the  closed  breeding  facility.  Further,  the 
proposed  rule  provided  for  such  salaried 
veterinarian  to  perform  certain  functions 
as  needed,  and  otherwise  to  inspect  the 
facility  at  least  once  each  calendar 
week.  Many  of  the  commenters  asserted 
that  these  provisions  concerning 
supervision  would  not  be  adequate  to 
ensure  compliance  with  the  proposed 
rule.  Many  of  the  commenters 
specifically  asserted  that  such 
provisions  would  not  be  adequate  to 
ensure  that  unauthorized  birds  would 
not  be  improperly  entered  into  the 
facility. 

Also,  many  of  the  conunenters 
asserted  that  the  proposed  construction 
requirements  for  a  closed  breeding 
facility,  such  as  allowing  for  open-air 
ventilation  for  buildings  housing  birds, 
would  be  inadequate  to  ensure  that 
communicable  diseases  of  poultry 
would  not  be  spread  to  the  facility 
through  airborne  transmission  of  disease 
producing  organisms. 

It  has  been  determined  that  these 
comments  have  merit  and  provide  a 
basis  for  withdrawing  the  proposal. 

Authority:  21  U.S.C.  Ill,  134a.  134b.  134c 
134d.  and  134f;  7  CFR  2.17. 2.51,  and  371.2(d). 

Done  at  Washington,  D.C.,  this  16th  day  of 
August  1985. 

G.J.  Fichtner, 

Acting  Deputy  Administrator.  Veterinary 

Services. 

(FR  Doc.  85-20047  Filed  8-19-85: 11:35  am) 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Threshold  for  High  Cost  Natural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L  95-621)  signed  into  law 
on  November  9. 1978.  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  II  of  the  NGPA. 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  the  industrial 
users  in  the  form  of  a  surcharge.  The 
statue  requires  that  the  ultimate  costs  of 
gas  to  the  industrial  facility  should  not 
exceed  the  cost  of  the  fuel  oil  which  the 
facility  could  use  as  an  alternative. 

Pursuant  to  Title  II  of  the  NGPA. 
section  204(e).  the  Energy  Information 
Administration  (EIA)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  pries  and  the  high  cost  gas 
incremental  pricing  threshold  which  are 
to  be  effective  September  1. 1985.  These 
prices  are  based  on  the  prices  of 
alternative  fuels. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  Brown,  Jr.,  Energy  Information 
Administration,  1000  Independence 
Avenue.  SW.,  Room  BE-034. 
Washington.  D.C.  20585,  Telephone: 
(202)  252-6077. 

Section  I 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC, 
by  an  Interim  Rule  issued  on  April  2, 
1981,  in  Docket  No.  RM79-21,  revised 
the  methodology  for  calculating  the 
monthly  alternative  rule  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceilings  for 
the  State  or  the  alternative  fuel  price 
ceilings  for  the  multistate  region  in 
which  the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU's).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 
UI. 
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$318 
3.35 
313 
3.28 
332 
350 
3.62 
3.26 
3.40 
332 
349 
3.53 
3.42 
333 
3.53 
3.06 
350 
3.52 
345 
3.53 
342 
3.40 
3.42 
332 
3.42 
3.35 
350 
353 
299 
3.62 
340 
3.42 
3.35 
313 
335 
357 
3.50 
337 
342 
3.40 
3.13 
332 
350 
3.40 
335 
3.53 
353 
3.32 


'  Region  tiased  price  as  required  by  FERC  Intehm  Rule. 
Issued  on  Apnl  2,  I9ei.  m  Docket  No  RM-79-21. 

"Region  biased  price  computed  as  the  weighted  average 
price  0*  Regions  E.  F.  G,  and  H. 


Section  II — Incremental  Pricing 
Threshold  for  High  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
June  1985  was  $29.11  per  barrel.  In  order 
to  establish  the  incremental  pricing 
threshold  for  high  cost  natural  gas,  as 
identified  in  the  NGPA,  Title  II.  Section 
203(a)(7),  this  price  was  multiplied  by  1.3 
and  converted  to  its  equivalent  in 
millions  of  BTU's  by  dividing  by  5.8. 
Therefore,  the  incremental  pricing 
threshold  for  high  cost  natural  gas, 
effective  September  1, 1985,  is  $6.52  per 
million  BTU's. 

Section  III— Method  Used  To  Compute 
Price  Ceilings 

The  FERC,  by  Order  No.  50,  issued  on 
September  29, 1979,  in  Docket  No. 
RM79-21,  established  the  basis  for 
determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 


167,  issued  in  Docket  No.  RM81-27  on 
July  24, 1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 
price  ceilings.  In  addition,  the  FERC,  by 
Order  No.  181,  issued  on  October  6, 
1981,  in  Docket  No.  RM81-28. 
established  that  price  ceilings  should  be 
published  for  only  the  48  contiguous 
States  on  a  permanent  basis. 

A.  Data  Collected 

The  following  data  were  required 
horn  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight]  residual  fuel  oil:  for  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of  April 
1985,  May  1985,  and  June  1985.'  All 
reports  of  volume  sold  and  price  were 
identified  by  the  State  into  which  the  oil 
was  sold. 

B.  Method  Used  To  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume- Weigh  ted 
Average  Price 

The  prices  which  will  become 
effective  September  1, 1985,  (shown  in 
Section  I)  are  based  on  the  reported 
price  of  No.  6  high  sulfur  content 
residual  fuel  oil,  for  each  of  the  48 
contiguous  States,  for  each  of  the  3 
months.  April  1985.  May  1985,  and  June 
1985.  Reported  prices  for  sales  in  April 
1985  were  adjusted  by  the  percent 
change  in  the  nationwide  volume- 
weighted  average  price  from  April  1985 
to  June  1985.  Prices  for  May  1985  were 
similarly  adjusted  by  the  percent  change 
in  the  nationwide  volume-weighted 
average  price  from  May  1985  to  June 
1985.  The  volume-weighted  3-month 
average  of  the  adjusted  April  1985  and 
May  1985,  and  the  reported  June  1985 
prices  were  then  computed  for  each 
State. 

(2)  Adjustment  for  Price  Variation 

States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
III.C).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calculated  for  each  region.  'The 
volume-weighted  3-month  average  price 
(as  calculated  in  Section  III.B.(l)  above) 
for  each  State  was  adjusted  downward 


'  Large  Industrial  User — A  person/firm  which 
purchases  No.  6  fuel  oil  in  quantities  of  4,000  gallons 
or  greater  for  consumption  in  a  business,  including 
the  space  heating  of  the  business  premises.  Flectric 
utilities,  governmental  bodies  (Federal.  Slate  or 
Local),  and  the  military  are  excluded. 
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by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price 

The  lowest  selling  price  within  the 
State  was  determined  for  each  month  of 
the  3-month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  III.B(l)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-month  period  for  each  State 
and  divided  by  the  State's  total  sales 
volume  during  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  III.B.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State  alternative  fuel  price 
ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
multistate  region  in  which  the  State  is 
located  and  the  lower  of  these  two 
prices  was  selected  as  the  final 
alternative  fuel  price  ceiling  base  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  Section  III.B.4] 
was  then  applied  to  the  alternative  fuel 
price  ceiling  base.  The  alternative  fuel 
price  (expressed  in  dollars  per  gallon] 
was  multiplied  by  42  and  divided  by  6.3 


to  estimate  the  alternative  fuel  price 
ceiling  for  the  State  (expressed  in 
dollars  per  million  BTU's). 

There  were  insufficient  sales  reported 
in  Region  G  for  the  months  of  April  1985, 
May  1985,  and  June  1985.  The  alternative 
fuel  price  ceilings  for  the  States  in 
Region  G  were  determined  by 
calculating  the  volume-weighted 
average  price  ceilings  for  Region  E, 
Region  F.  Region  G,  and  Region  H. 

(4)  Lag  Adjustment 

The  EIA  has  implemented  a  procedure 
to  partially  compensate  for  the  two- 
month  lag  between  the  end  of  the  month 
for  which  data  are  collected  and  the 
beginning  of  the  month  for  which  ceiling 
prices  become  effective.  It  was 
determined  that  Piatt's  Oilgram  Price 
Report  publication  provides  timely 
information  relative  to  the  subject.  The 
prices  found  in  Piatt's  Oilgram  Price 
Report  publication  are  given  for  each 
trading  day  in  the  form  of  high  and  low 
prices  for  No.  6  residual  oil  in  20  cities 
throughout  the  United  Stats.  The  low 
posted  prices  for  No.  6  residual  oil  in 
these  cities  were  used  to  calculate  a 
national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  No.  6  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  August  14. 1985,  and 
dividing  that  price  by  the  corresponding 
weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  month 
of  June  1985.  A  regional  lag  adjustment 
factor  was  similarly  calculated  for  four 
regions.  These  are:  one  for  FERC 
Regions  A  and  B  combined;  one  for 
FERC  Region  C;  one  for  FERC  Regions 
D,  E.  and  G  combined:  and  one  for  FERC 


Regions  F  and  H  combined.  The  lower  of 
the  national  or  regional  lag  factor  was 
then  applied  to  the  alternative  fuel  price 
ceiling  for  each  State  in  a  given  region 
as  calculated  in  Section  III.B.(3). 

Listing  of  States  by  Region 

States  were  grouped  by  the  FERC  to 
form  eight  distinct  regions  as  follows: 


Region  A 

Region  B 

Connecticut 

Delaware 

Maine 

Maryland 

Masaachusettt 

New  Jersey 

New  Hampshire 

New  York 

Rhode  Island 

Pennsylvania 

Vermont 

Region  C 

Region  D 

Alabama 

Illinois 

Florida 

Indiana 

Georgia 

Kentucky 

Mississippi 

Michigan 

North  Carolina 

Ohio 

South  Carolina 

West  Virginia 

Tennessee 

Wisconsin 

Virginia 

Region  E 

Region  F 

Iowa 

Arkansas 

Kansas 

Louisiana 

Missouri 

New  Mexico 

Minnesota 

Oklahoma 

Nebraska 

Texas 

North  Dakota 

South  Dakota 

Region  C 

Region  H 

Colorado 

Arizona 

Idaho 

California 

Montana 

Nevada 

Utah 

Oregon 

Wyoming 

Washington 

Issued  in  Washington,  D.C.,  August  16, 
1985. 
L.A.  Pettis. 

Acting  Deputy  Administrator,  Energy 
Information  Administration. 

[PR  Doc.  85-20055  Filed  &-1&-85: 1:39  pm) 
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33838  Science  Advisory  Board 

Pesticide,  food,  and  feed  additive  petitions: 

33840  FMC  Corp.  et  al. 

33839  Rhone-Poulenc  Inc. 

33834  Rhone-Poulenc  Inc  et  al;  correction 
Pesticide  programs: 

38835        Sodium  fluroacetate  (compound  1080);  special 
review;  correction 

Pesticide  registration,  cancellation,  etc.: 
33838         Idacon,  Inc. 

Pesticides;  experimental  use  permit  applications: 

33841  Advanced  Genetic  Sciences,  Inc.;  genetically 
engineered  microbial  pesticides 

33838         Elanco  Products  Co.  et  al. 
Water  pollution  control: 

33835  Disposal  site  determinations;  The  Pyramid 
Companies 

Farm  Credit  Administration 

PROPOSED  RULES 
33765     Farm  credit  system:  service  organization 
incorporation 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 
33777         Bell  Helicopter  Textron,  Inc. 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
33721         Private  land  mobile  services;  seismic  telemetry 
transmitters,  portable;  frequency  tolerance 
PROPOSED  RULES 
Common  carrier  services: 
33786         Interstate  services;  rates  of  return;  AT&T 
Communications  and  exchange  telephone 
carriers 

NOTICES 

Radio  broadcasting: 
33844        ITU  Region  2  Administrative  Radio  Conference 

Telephone  companies;  revised  percentages  of 

depreciation: 
33841         AT&T  Communications-Interstate  Division 

Federal  Crop  Insurance  Corporation 

RULES 

Administrative  regulations: 
33713         Agency  sales  and  service  agreements;  standards 

for  approval 
33713     Crop  insurance  regulations;  various  commodities; 

final  policy 


PROPOSED  RULES 

Crop  insurance;  various  commodities: 
33744         Wabiuts 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 
Disaster  assistance: 
33783        Reimbursement  of  other  Federal  agencies  . 
NOTICES 
Radiological  emergency;  State  plans: 

33847  Minnesota 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 
33888     Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Applications,  etc.: 

33848  Allied  Bankshares,  Inc.,  et  al. 

33848  First  Citizens  Bankshares,  Inc.,  et  al. 

33849  PNC  Financial  Corp. 

Federal  Trade  Commission 

PROPOSED  RULES 
Prohibited  trade  practices: 
33778        Weider  Health  &  Fitness,  Inc.,  et  al. 


Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Hawaiian  gardenia 

Last  Chance  townsendia 

Maguire  primrose 
Migratory  bird  hunting: 

Seasons,  limits,  and  shooting  hours; 

establishment,  etc. 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Bruneau  hot  spring  snail 


33728 
33734 
33731 

33737 


33803 


33718 

33717 
33718 


33852 


33852 


33715 


33762 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Halofuginone  hydrobromide 

Color  additives: 
C.I.  Vat  Orange  1;  effective  date  confirmed 
(Phthalocyaninato(2-))  copper;  use  for  coloring 
polybutester  nonabsorbable  sutures;  effective 
date  confirmed 

NOTICES 

Advisory  committee  reports,  annual;  availability 
Human  drugs: 

Meningococcal  polysaccharide  vaccii\8s; 

guideline  availability,  etc. 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Imported  meat  products;  list  of  eligible  countries; 
withdrawals 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Exemptions  for  retail  stores;  restaurant  central 
kitchens 
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Foreign  Assets  Control  Offics 

RULES 

Foreign  assets  control,  Cuban  assets  control,  and 
Foreign  fund  control;  technical  amendments 
Foreign  assets  control  and  Cuban  assets  control: 
amendments;  U.S.  assets  of  corporation 


Foreign>Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
33808        Utah 


Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Grand  Mesa,  Uncompahgre,  -and  Gunnison 
National  Forests,  CO 

Meetings: 
Apache  National  Forest  Grazing  Advisory  Board 
Sitgreaves  National  Forest  Grazing  Advisory 
Board 


33858 
33859 

33860 
33857 
33861 
33862 
33862 
33888 


33807 


33807 
33808 


33862 
33863 


33849 


33850 


33828 
33829, 
33832 


33814 
33815 
33815 

33814 

33809 
33812 
33812 

33809 

33810. 
33811, 
33813 


33858 


Generai  Services  Administration 

NOTICES 

Procurement: 
Metal  office  furniture:  contract  requirements 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Public  Health  Service;  Social 
Security  Administration. 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Social  Security  Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

Decisions  and  orders 
Special  refund  procedures;  implementation  and 
inquiry  (2  documents) 

interior  Department 

See  Fish  and  Wildlife  Service:  Land  Management 
Bureau. 

Intemationai  Trade  Administration 

NOTICES 

Antidumping: 

Fuel  ethanol  from  Brazil 

Hot-rolled  carbon  steel  plate  in  coil  from  Brazil 

Hot-rolled  carbon  steel  plate  cut  to  length  from 

Brazil 

Hot-rolled  carbon  steel  sheet  from  Brazil 
Countervailing  duties: 

Carbon  steel  wire  rod  from  Brazil 

Oil  country  tubular  goods  from  Brazil 

Small  diameter  welded  carbon  steel  pipes  and 

tubes  from  Brazil 

Steel  products  from  Spain 
Meetings: 

Computer  Systems  Technical  Advisory 

Committee  (4  documents) 

intemationai  Trade  Commission 

NOTICES 

Import  investigations: 

Carbon  steel  products  from  East  Germany  and 
Poland 


33863 
33863 


33857 
33856 
33857 
33856 
33857 


Castor  oil  products  from  Brazil 
Low-fuming  brazing  copper  %vire  and  rod  from 
New  Zealand 

Mass  spectrometers  and  components 
Meat  deboning  machines 
One  piece  cold  forged  bicycle  cranks 
Porch,  patio,  and  lawn  gliders 
Rotary  wheel  printing  systems 
Meetings;  Sunshine  Act  (2  documents) 

interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etcj 

Illinois  &  Rock  River  Railroad  Co. 
Railroad  services  abandonment 

Norfolk  &  Western  Railway  Co. 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

City  of  Twin  Falls  et  al. 
Privacy  Act;  systems  of  records 

l^nd  IManagement  Bureau 

NOTICES 

Meetings: 

Albuquerque  District  Advisory  Council 
Motor  vehicles;  off-road  vehicle  designations: 

California 
Oil  and  gas  leases: 

Wyoming 
Survey  plat  filings: 

California  (2  documents) 
Withdrawal  and  reservation  of  lands: 

Wyoming;  correction 


National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
33722         Child  restraint  systems;  buckle  requirements 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Permits: 
33816        Marine  mammals 


National  Transportation  Safety  Board 

NOTICES 

33888     Meetings;  Sunshine  Act 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 
33875        Commonwealth  Edison  Co. 

Meetings: 
33873,       Reactor  Safeguards  Advisory  Committee  (2 
33875        documents) 
33888     Meetings;  Sunshine  Act 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
33877        Louvale,  GA 


VI 


Federal  Register  /  Vol.  50.  No.  162  /  Wednesday.  August  21, 1985  /  Contents 


Public  Health  Service 

NOTICES 

33853     Privacy  Act;  systems  of  records 
Railroad  Retirement  Board 

NOTICCS 

33877  Agency  information  collection  activities  under 
OMB  review 

33878  Supplemental  annuity  program:  determination  of 

quarterly  rate  of  excise  tax 


33879 


33878 
33880 


33880 


33884 


33766 


33784 


33885 

33885 
33885 


Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Applications,  etc.: 

Christiania  Capital  Corp. 

Scott  Cable  Communications.  Inc. 
Self-regulatory  organizations:  proposed  rule 
changes: 

Cincinnati  Stock  Exchange 
Self-regulatory  organization;  unlisted  trading 
privileges: 

Midwest  Stock  Exchange,  Inc.  (2  documents) 

Small  Business  Administration 

PROPOSED  RULES 

Surety  bond  guarantee 

Social  Security  Administration 

PROPOSED  RULES 

Public  assistance  programs: 
Aid  to  families  with  dependent  children: 
rep>orting  Federal  share  for  child  support 
collections  by  States 

Transportation  Department 

See  also  Federal  Aviation  Administration:  National 

Highway  Traffic  Safety  Administration:  Urban 

Mass  Transportation  Administration. 

NOTICES 

Aviation  proceedings;  hearings,  etc.: 

Braniff  International  Airways:  employee 

protection  program  investigation 

Pan  Aviation 
Aviation  proceedings;  standard  foreign  fare  level; 
index  adjustment  factors 


Separate  Parts  in  This  Issue 

Part  II 
33892     Department  of  Energy,  Western  Area  Power 
Administration 

Part  Ml 
33902     Environmental  Protection  Agency 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Treasury  Department 

See  also  Customs  Service:  Foreign  Assets  Control 
Office. 
NOTICES 

Notes,  Treasury: 
33886         Y-1987  series 

Urt>an  Mass  Transportation  Administration 

NOTICES 

Meetings: 
33885        Section  15  Reporting  System  Advisory 
Committee 

Western  Area  Power  Administration 

NOTICES 

33892  Customer  conservation  and  renewable  energy 
programs;  guidelines  and  customer  acceptance 
criteria 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cunujlative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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The  President 
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Presidential  Documents 


ProdamatioD  5363  of  August  IS,  1985 

Modificatioii  of  the  Effective  Date  for  Increased  Rates  of  Duty 
for  Certain  Pasta  Articles  From  the  European  Economic  Com- 
mmiity 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  June  20. 1985, 1  determined  pursuant  to  section  301(a)  of  the  Trade  Act  of 
1974.  as  amended  (the  Act)  (19  U.S.C.  2411(a)).  that  the  preferential  tariffs 
granted  by  the  European  Economic  Community  (EEC)  on  imports  of  lemons 
and  oranges  from  certain  Mediterranean  countries  deny  benefits  to  the  United 
States  arising  under  the  General  Agreement  on  Tariffs  and  Trade  (GATT)  (61 
Stat.  (pts.  5  and  6)),  are  unreasonable  and  discriminatory,  and  constitute  a 
burden  or  restriction  on  U.S.  commerce.  I  further  determined,  pursuant  to 
section  301  (a)  and  (b)  of  the  Act,  that  the  appropriate  course  of  action  in 
response  to  such  practices  is  to  withdraw  concessions  with  respect  to  certain 
imports  from  the  EEC  and  to  increase  the  U.S.  import  duties  on  the  pasta 
articles  provided  for  in  items  182.35  and  182.36  of  the  Tariff  Schedules  of  the 
United  States  (TSUS)  (19  U.S.C.  1202)  that  are  the  product  of  any  member 
country  of  the  EEC.  Accordingly,  in  Proclamation  5354  of  June  21, 1985  (50  F.R. 
26143),  the  increased  duties  with  respect  to  such  pasta  articles  from  the  EEC 
were  proclaimed  to  be  effective  on  or  after  the  date  that  was  15  days  after  the 
date  on  which  that  proclamation  was  signed. 

2.  In  light  of  discussions  currently  being  conducted  between  the  United  States 
and  the  EEC,  I  have  decided  that  it  is  appropriate  to  delay  the  effective  date  of 
the  increased  rates  of  duty  with  respect  to  such  pasta  articles  in  order  to 
encourage  a  mutually  acceptable  solution  to  the  situation. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States,  including  but  not  limited  to  sections  301  (a)  and 
(b)  and  section  604  of  the  Trade  Act  of  1974,  do  proclaim  that: 

1.  Proclamation  5354  of  June  21, 1985,  is  superseded  to  the  extent  inconsistent 
^       with  this  proclamation. 

2.  The  increased  duties  imposed  by  Proclamation  5354  are  suspended  with 
respect  to  articles  entered,  or  withdrawn  from  warehouse  for  constmiption,  on 
or  after  July  6,  1985,  and  before  November  1.  1985.  Any  articles  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  the  effective  date  of 
Proclamation  5354  and  before  November  1,  1985.  shall  be  subject  to  duty  and 
the  enfries  thereof  liquidated  or  reliquidated  as  if  the  increased  duties  im- 
posed by  that  proclamation  were  not  in  effect. 

3.  The  United  States  Trade  Representative  is  hereby  authorized  to  suspend, 
modify,  or  terminate  the  increase  in  U.S.  import  duties  on  pasta  articles,  which 
was  imposed  by  Proclamation  5354,  upon  the  publication  in  the  Federal 
Register  of  his  determination  that  such  suspension,  modification,  or  termina- 
tion is  justified  by  actions  taken  by  the  EEC  toward  a  mutually  acceptable 
resolution  of  this  dispute. 

4.  This  proclamation  shall  be  effective  on  and  after  the  date  of  its  signing. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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This  section  of  the  FEDERAL  BEGtSTEn 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codified  in 
ttie  Code  of  Fedefal  RegulatKxis,  wtiich  is 
published  imder  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal   Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Hsted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

(Docket  No.  2656S] 

General  Administrative  Regulations- 
Standards  for  Approval;  Agency  Sales 
and  Service  Agreement 

AQENCV:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts  as 
final  the  interim  rule  which  established 
a  new  subpart  in  Chapter  IV  of  Title  7  of 
the  Code  of  Federal  Regulations, 
prescribing  certain  financial  standards 
and  financial  information  reporting 
requirements  applicable  to  all  Agency 
Sales  and  Service  Agreements,  to  be 
known  as  7  CFR  Part  400,  Subpart  C. 
General  Administrative  Regulations — 
Standards  for  Approval;  Agency  Sales 
and  Service  Agreement. 

The  intended  effect  of  this  action  is  to 
make  final  the  interim  rule  published  on 
Monday,  December  13. 1982.  at  47  FR 
55886,  establishing  financial  standards 
and  financial  reporting  requirements 
applicable  to  private  entities  entering 
into  Agency  Sales  and  Service 
Agreements  with  FCIC.  This  action  is 
taken  under  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

EFFECTIVE  DATE:  September  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 


constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
September  17, 1987. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (l)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region:  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Monday,  December  13, 1982.  FCIC 
published  an  interim  rule  issuing  the 
General  Administrative  Regulations — 
Standards  for  Approval:  Agency  Sa?es 
and  Service  Agreement  (7  CFR  Part  400, 
Subpart  C)  in  the  Federal  Register  at  47 
FR  55886,  providing  financial  standards 
and  financial  reporting  requirements 
applicable  to  private  entities  entering 
into  an  Agency  Sales  and  Service 
Agreement  with  FCIC. 

Merritt  W.  Sprague,  Manager,  FCIC, 
determined  that  an  emergency  situation 
existed  which  warranted  publication  of 
the  interim  rule  without  providing  a 
period  of  public  comment  prior  to  its 


publication  because  the  Agency  Sales 
and  Service  Agreement  for  Spring  1983. 
to  which  these  standards  for  approval 
applied,  were  shortly  to  be  signed  by 
those  entities  entering  into  the 
agreement  with  FCIC.  The  companies 
executing  these  agreements  had  to  know 
what  standards  they  had  to  comply  with 
before  they  could  execute  the 
agreement. 

Public  comment  on  this  rule  was 
solicited  for  60  days  after  the 
publication  of  this  rule  in  the  Federal 
Register.  The  rule  was  scheduled  for 
review  following  the  60-day  comment 
period  so  that  any  amendments  made 
necessary  by  public  comment  could  be 
published  in  the  Federal  Register  as 
quickly  as  possible,  however,  no 
comments  were  received.  Therefore,  the 
interim  rule  as  published  is  hereby 
adopted. 

List  of  Subjects  in  7  CFR  Part  Mt 

Crop  insurance,  Administrative 
practice  and  procedure.  Agency  sales 
and  service  agreements,  Application 
and  plan  of  operation.  Standards  for 
approval. 

Accordingly,  the  interim  rule 
published  at  47  FR  55886,  December  13, 
1982,  which  added  Subpart  C  to  Part  400 
is  adopted  as  a  Rnal  rule  without 
change. 

1.  The  Authority  citation  for  7  CFR 
Part  400,  Subpart  C  is: 

Authority:  Sees.  506,  516.  Pub.  L  75-Ua  52 
Stat.  73,  77  as  amended  (7  U.S.C  1506, 1516). 

Done  in  Washington,  DC,  on  August  5, 
1965. 
Miciiael  A  Bronson, 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-20008  Filed  8-20-85;  8:45  am| 

BILLING  COOE  3410-OC-M 


7  CFR  Parts  420,  421, 424. 432, 434, 
435, 436,  and  437 

[Docket  Na  2562S] 

Crop  Insurance  Regulations;  Varkxis 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  fFCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
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December  21. 1984  (49  FR  49585).  The 
interim  rule  amended  the  Grain 
Sorghum,  Cotton,  Rice,  Com,  Tobacco 
(Dollar  Plan).  Tobacco  (Quota  Plan), 
Tobacco  (Guarantee  Plan),  and  Canning 
and  Freezing  Sweet  Com  Crop 
Insurance  regulations,  effective  for  the 
1985  crop  year  only,  by  changing  the 
date  for  filing  contract  changes  as 
speciHed  in  the  policies  for  insuring  such 
crops.  The  intended  effect  of  this  rule  is 
to  provide  additional  time  in  which  to 
file  changes  made  in  the  contracts  for 
such  crops  for  acturial  purposes.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 
EFFECTIVE  DATE:  August  21,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures. 

Merritt  W.  Sprague.  Manager.  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
customers,  individual  industries,  federal. 
State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovemmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 


Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  December  21. 1984.  FCIC 
published  an  interim  mle.  effective  upon 
publication  in  the  Federal  Register  at  49 
FR  49585,  amending  the  Grain  Sorghum, 
Cotton,  Rice.  Com.  Tobacco  (Dollar 
Plan).  Tobacco  (Quota  Plan),  Tobacco 
(Guarantee  Plan),  and  Canning  and 
Freezing  Sweet  Com  Crop  Insurance 
Regulations  (7  CFR  Parts  420.  421.  424. 
432.  434.  435,  436,  and  437),  effective  for 
the  1985  crop  year  only,  to  change  the 
date  for  filing  contract  changes  specified 
in  the  policies  for  insuring  such  crops. 

Written  comments  on  die  interim  rule 
were  solicited  by  FCIC  for  60  days  after 
publication  of  the  rule  in  the  Federal 
Register,  and  the  rule  was  scheduled  for 
review  so  that  any  amendments  made 
necessary  by  public  comment  could  be 
published  in  the  Federal  Register  as 
quickly  as  possible. 

No  comments  were  received, 
therefore,  the  interim  rule  is  hereby 
adopted  as  final. 

List  of  Subjects  in  7  CFR  Parts  420.  421, 
424.  432,  434,  435,  436,  and  437 

Crop  Insurance.  Grain  sorghum. 
Cotton,  Rice,  Com.  Tobacco  (Dollar 
Plan),  Tobacco  (Quota  Plan),  Tobacco 
(Guarantee  Plan).  Canning  and  freezing 
sweet  com. 

Final  Rule 

Accordingly,  the  Interim  Rule 
published  in  the  Federal  Register  on 
December  21. 1985,  at  49  FR  49585.  is 
hereby  adopted  as  final. 

Authority:  Sees.  506,  516,  Pub.  L  75-430,  52 
Stat.  73,  77  as  amended  (7  U.S.C.  1506, 1516). 

Done  in  Washington,  DC,  on  July  1, 1985. 
Michael  Bronson. 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

(PR  Doc.  85-20009  Filed  8-20-85;  8:45  am) 

BILUNO  CODE  341(H».M 

Agricultural  Marketing  Service 

7  CFR  Part  908 

[Valencia  Orange  Reg.  358] 

Valencia  Oranges  Grown  in  Arizona 
and  Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  Regulation  358  establishes 
the  quantity  of  fresh  Califomia-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  August  23- 
29. 1985.  The  regulation  is  needed  to 


provide  for  orderly  marketing  of  fresh 
Valencia  oranges  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 

date:  Regulation  358  (§  908.658)  is 
effective  for  the  period  August  23-29, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle.  Chief.  Fruit  Branch. 
F&V,  AMS.  USDA.  Washington,  DC 
20250,  telephone:  202-447-5975. 

SUPPLEMENTARY  INFORMATION:  Findings. 
This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  mle.  William  T.  Manley.  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  regulation  is  issued  under 
Marketing  Order  No.  908.  as  amended  (7 
CFR  Part  908).  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
designated  part  of  Califomia.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Valencia 
Orange  Administrative  Committee 
(VOAC)  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  regulation  is  consistent  with  the 
marketing  policy  for  1984-85.  The 
committee  met  publicly  on  August  13, 
1985,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
Valencia  oranges  for  the  specified  week. 
The  committee  reports  that  demand  for 
Valencia  oranges  is  slow. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  there  is 
insufficient  time  between  the  date  when 
information  upon  which  the  regulation  is 
based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  To 
effectuate  the  declared  policy  of  the  act. 
it  is  necessary  to  make  the  regulatory 
provisions  effective  as  specified,  and 
handlers  have  been  notified  of  the 
regulation  and  its  effective  date. 
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List  of  Subjects  in  7  CFR  Part  908 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Valencia). 

PART  908— {AMENDED] 

1.  The  authority  citation  for  Part  7 
CFR  Part  908  continues  to  read  as 
follows: 

Authority:  (Sees.  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674). 

2.  Section  908.658  is  added  to  read  as 
follows: 

§  908.658    Valencia  Orange  Regulation  358. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period 
August  23, 1985,  through  August  29. 1985. 
are  established  as  follows: 

(a)  District  1:  240,000  cartons; 

(b)  District  2:  410,000  cartons; 

(c)  District  3:  Unlimited  cartons. 
Dated:  August  15. 1985. 

Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  85-19916  Filed  8-20-85;  8:45  am) 

BILUNG  COOE  3410-OJ-M 


Food  Safety  and  Inspection  Service 

9  CFR  Part  327 

[Docket  No.  84-016F] 

Imported  Product;  Wittidrawal  of 
Three  Countries  From  the  List  of 
Those  Eligible  To  Import  Meat 
Products  into  the  United  States 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Final  rule. 

summary:  On  May  6, 1985,  the  Food 

Safety  and  Inspection  Service  (FSIS) 
published  a  proposed  rule  to  withdraw 
the  countries  of  Bulgaria,  Colombia  and 
Luxembourg  from  the  list  of  countries 
eligible  to  have  their  cattle,  sheep, 
swine,  and  goat  products  imported  into 
the  United  States  under  the  Federal 
Meat  Inspection  Act  (FMIA).  To  be 
eligible  to  have  its  meat  products 
imported  into  the  United  States,  the 
FMIA  requires  that  the  meat  inspection 
system  of  the  exporting  country  assure 
compliance  with  requirements  that  are 
"at  least  equal  to"  the  requirements  of 
the  FMIA  and  regulations  thereunder  as 
applied  to  official  establishments  in  the 
United  States.  The  countries  of  Bulgaria, 
Colombia,  and  Luxembourg  have 
indicated  in  written  responses,  or  lack 
of  response,  to  two  Food  Safety  and 
Inspection  Service  cables,  that  they  do 
not  wish  to  remain  eligible  to  have  their 
products  imported  into  the  United 


States.  In  addition,  these  countries  have 
no  certified  plants,  and  have  not 
exported  meat  products  to  the  United 
States  in  several  years.  FSIS  solicited 
comments  on  the  proposed  rule.  No 
comments  were  received.  Therefore, 
FSIS  is  withdrawing  Bulgaria,  Colombia, 
and  Luxembourg  from  the  list  of 
countries  eligible  to  have  their  meat 
products  imported  into  the  United 
States. 
EFFECTIVE  DATE:  September  23, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Havlik,  Acting  Director,  Foreign 
Programs  Division,  International 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250  (202)  447'7810. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined  in 
accordance  with  Executive  Order  12291 
that  this  final  rule  is  not  a  "major  rule." 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
There  will  be  no  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions,  and  it  will  not  have  a  significant 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  rule  would  only  formally 
delist  three  countries  that  have  not 
exported  meat  products  to  the  United 
States  for  several  years. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354  because  there  are  no 
domestic  importers  of  meat  products 
from  these  countries. 

Background 

On  May  6, 1985,  FSIS  published  in  the 
Federal  Register  (50  FR  19029)  a 
proposed  rule  to  withdraw  the  countries 
of  Bulgaria,  Colombia,  and  Luxembourg 
from  the  list  of  countries  eligible  to  have 
their  cattle,  sheep,  swine,  and  goat 
products  imported  into  the  United  States 
under  the  FMIA.  Under  the  FMIA,  the 
Secretary  of  Agriculture  is  responsible 
for  administering  the  programs  which 
are  designed  to  ensure  that  meat 
products  distributed  to  consumers  are 
wholesome,  not  adulterated,  and 
properly  marked,  labeled,  and  packaged. 
The  Secretary  has  delegated  to  the 
Administrator  of  the  Food  Safety  and 
Inspection  Service  the  authority  to  issue 


regulations  and  implement  appropriate 
procedures  to  ensure  compliance  with 
the  requirements  of  the  FMIA.  The 
regulations  addressing  imported  meat 
products  are  in  9  CFR  Part  327.  In  these 
regulations,  the  Administrator  has 
established  procedures  by  which  foreign 
countries  desiring  to  import  meat  or 
meat  food  products  into  the  United 
States  may  become  eligible  to  do  so. 

Part  327  of  the  Federal  meat 
inspection  regulations  requires  that 
foreign  countries  maintain  their  meat 
inspection  programs  at  a  level  "at  least 
equal  to"  the  requirements  of  the  FMIA 
and  regulations  thereunder  as  applied  to 
official  establishments  in  the  United 
States  if  they  wish  to  obtain  and/or 
retain  their  eligibility  to  import  meat 
products  into  the  United  States. 
Maintenance  of  eligibility  depends  on 
results  of  periodic  reviews  of  the  foreign 
meat  inspection  system  by  an  FSIS 
representative  and  submission  of 
information  and  documentation  so  that 
the  Administrator  can  determine  their 
eligibility  status. 

The  Administrator  has  authority  to 
withdraw  the  eligibility  of  a  foreign 
country  to  import  meat  products  into  the 
United  States  under  §  327.2(a)(4)  of  the 
regulations  (9  CFR  327.2(a)(4)). 

*  *  *  Whenever  it  shall  be  determined  by  the 
Administrator  that  the  system  of  meat 
inspection  maintained  by  such  foreign 
counUy  does  not  assure  compliance  with 
requirements  at  least  equal  to  all  the 
inspection,  building  construction  standards, 
and  other  requirements  of  the  Act  and  the 
regulations  in  this  subchapter  as  applied  to 
the  official  establishments  in  the  United 
States:  *  *  * 

Recent  changes  in  domestic  meat 
inspection  requirements,  including 
provisions  contained  in  the  1981  Farm 
Bill,  which  amended  section  20  of  the 
FMIA  (21  U.S.C.  620)  dealing  with 
imports,  prompted  FSIS  to  require 
demonstrated  compliance  in  certain 
technical  areas  to  maintain  country 
eligibility.  Special  evaluations  of 
country  performance  resulted  in  the 
February  1984  withdrawal  of  six 
countries  actively  exporting  to  the 
United  States  from  the  list  of  eligible 
countries  because  of  their  inability  to 
comply  with  United  States  requirements. 
Since  that  time,  four  of  the  six  countries 
have  corrected  their  deficiencies  and 
have  regained  their  eligibility. 

This  eligibility  evaluation  was 
subsequently  extended  to  eligible 
foreign  countries  that  had  not  exported 
meat  products  to  the  United  States  in 
several  years  and  had  no  certified 
plants.  In  March  1984.  telegrams  were 
sent  to  11  such  countries  including 
Bulgaria,  Colombia,  and  Luxembourg. 
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requesting  that  they  inform  FSIS  of  their 
interest  in  remaining  on  the  list  of 
eligible  countries  and  of  their  plans  for 
complying  with  all  United  States 
requirements.  These  countries  would 
have  to  provide  assurance  and 
verification  that  all  provisions  contained 
in  the  1981  Farm  Bill,  amending  section 
20  of  the  FMIA.  including  detailed 
technical  procedtires  for  residue  testing, 
would  be  met.  The  telegrams  stated  that 
"a  no  response"  would  be  considered  a 
desire  to  be  removed  from  the  eligible 
list  Two  of  the  11  countries — Bulgaria 
and  Colombia — failed  to  respond  to  that 
telegram.  A  third,  Luxembourg, 
indicated  its  desire  to  remain  on  the  list 
the  Agency  then  requested  preparation 
of  supporting  documents  and  data 
necessary  to  remain  eligible. 

In  June  1984.  telegrams  were  sent  to 
Bulgaria  and  Colombia  notifying  them 
that  since  FSIS  had  not  received  a  reply, 
the  Agency  presumed  no  interest  on 
their  part  in  remaining  on  the  list.  On 
)une  28, 1984.  Colombia  cabled  its  desire 
to  be  removed.  On  October  10. 1984. 
Luxembourg  cabled  its  desire  to  be 
removed.  Since  no  response  has  been 
received  from  Bulgaria,  FSIS  has 
determined  that  Bulgaria  has  no  interest 
in  remaining  on  the  list. 

Therefore,  pursuant  to  $  327.2  of  the 
regulations  (9  CFR  327.2),  the 
Administrator  is  withdrawing  Bulgaria. 
Colombia,  and  Luxembourg  from  the  list 
of  countries  eligible  to  have  their  cattle, 
sheep,  swine,  and  goat  products 
imported  into  the  United  States. 

If.  at  a  future  date,  Bulgaria,  Colombia 
or  Luxembourg  desire  to  be  placed  on 
the  list  of  eligible  countries  and  the 
Administrator  of  FSIS  is  satisfied  that 
the  meat  inspection  officials  of  that 
country  have  provided  verification  that 
their  system  meets  all  the  provisions  of 
the  FMIA  and  regulations  thereunder, 
that  country  may  again  be  added  to  the 
list  of  countries  eligible  to  have  their 
meat  products  imported  into  the  United 
States. 

Comments  on  the  Proposed  Rule 

FSIS  did  not  receive  any  comments  in 
response  to  the  proposed  rule. 

Final  Rule 

After  careful  consideration  of  ail 
relevant  information  available  to  FSIS, 
the  Administrator  has  determined  that 
the  proposed  rule  should  be  published 
as  a  permanent  regulation  as  set  forth 
below. 

List  of  Subjects  in  9  CFR  Part  327 

Imported  products.  Meat  inspection. 


PART  327-(  AMENDED] 

1.  The  authority  citation  for  Part  327 
continues  to  read  as  follows: 

Authority:  34  Stat.  12ea  79  Stat  903.  as 
amended.  81  Stat.  584.  84  Stat.  91.  438;  21 
U.S.C.  71  et  seq..  601  et  seq..  S3  U.S.C.  1254. 

§327.2    (Amended] 

2.  Section  327.2(b)  of  the  Federal  meat 
inspection  regulations  (9  CFR  327.2(b))  is 
amended  by  removing  the  following 
countries  from  the  list  of  countries 
eligible  for  importation  of  products  of 
cattle,  sheep,  swine,  and  goats  into  the 
United  States: 

Bulgaria 

Colombia 

Luxembourg 

Done  at  Washington.  D.C  on  August  8, 
1985. 

Donald  L.  Houston* 

Administrator.  Food  Safety  and  Inspection 
Sen-ice. 
[PR  Doc.  85-19987  Filed  8-20-85:  8:45  am) 

BiLUMG  CODE  3410-O«fM«i 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  10 

(T.D.  85-1411 

Customs  Regulations  Antendment 
Concerning  Privileges  Extended  by 
Egypt  to  Aircraft  of  U.S.  Registry 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  revising  the 
listing  for  Egypt  in  the  list  of  countries 
whose  aircraft  are  exempt  from  the 
payment  of  Customs  duties  and  internal 
revenue  taxes  on  supplies  and 
equipment  withdrawn  from  Customs  or 
internal  revenue  custody  for  use  by 
aircraft  in  certain  circumstances.  By  a 
previous  Treasury  Decision.  Egypt  was 
added  to  this  list,  but  with  a  nation 
limiting  the  privileges  to  withdrawal 
from  Customs  or  internal  revenue 
custody  of  aircraft  fuels  or  lubricants. 
However,  the  Department  of  Commerce 
has  now  informed  Customs  that  Egypt 
extends  privileges  to  U.S.  registered 
aircraft  with  respect  to  exemption  from 
Customs  duties  and  internal  revenue 
taxes  on  importation  of  liquor,  materials 
and  equipment  related  to  catering,  and 
aircraft  spare  parts.  Therefore,  the  U.S. 
will  now  extend  reciprocal  privileges  to 
Egyptian  registered  aircraft  and  the 
notation  limiting  the  privileges  to 


withdrawals  of  aircraft  fuels  and 
lubricants  is  being  removed. 

EFFECTIVE  DATE:  This  exemption 
became  effective  on  May  14. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joni  Laura-Foulon,  Entry  Procedures  A 
Penalties  Division.  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington,  DC  20229  (202^66-5765). 

SUPPL£MENTARY  INFORMATION: 
Background 

Sections  309  and  317.  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1309. 1317). 
provide  that  foreign-registered  aircraft 
engaged  in  foreign  trade  may  withdraw 
articles  of  foreign  or  domestic  origin 
from  Customs  or  internal  revenue 
custody  without  the  payment  of 
Customs  duties  and/or  internal  revenue 
taxes,  for  use  as  supplies  (including 
equipment),  ground  equipment, 
maintenance,  or  repair  of  the  aircraft. 
This  privilege  is  granted  if  the  Secretary 
of  Commerce  finds,  and  advises  the 
Secretary  of  the  Treasury,  that  the 
country  in  which  the  foreign  aircraft  is 
registered  allows  substantially 
reciprocal  privileges  to  U.S.  registered 
aircraft.  Section  10.59(f).  Customs 
Regulations  (19  CFR  10.59(f)).  lists  those 
countries  whose  aircraft  have  been 
found  to  be  entitled  to  these  privileges. 

In  accordance  with  19  U.S.C.  1309(d). 
the  Secretary  of  Commerce  previously 
found,  and  advised  the  Secretary  of  the 
Treasury  that  with  respect  to  aircraft 
fuels  and  lubricants,  Egypt  allows 
privileges  substantially  reciprocal  to 
those  provided  for  in  19  U.S.C.  1309, 
1317.  to  aircraft  registered  in  the  U.S. 
and  engaged  in  foreign  trade.  Therefore, 
by  T.D.  74-3.  published  in  the  Federal 
Register  on  December  21, 1973  (38  FR 
34996),  corresponding  privileges  were 
extended  to  aircraft  registered  in  Egypt 
and  engaged  in  foreign  trade. 

The  Commerce  Department  has  now 
determined,  and  conveyed  such 
information  to  the  Customs  Service,  that 
Egypt  accords  aircraft  of  U.S.  registry 
privileges  with  respect  to  exemption 
from  Customs  duties  and  internal 
revenue  taxes  imposed  by  reason  of 
importation  of  liquor,  materials  and 
equipment  related  to  catering,  and 
aircraft  spare  parts,  substantially 
reciprocal  to  those  provided  by  19  U.S.C. 
1309. 1317.  This  finding  became  effective 
on  May  14, 1985.  The  privileges  Egypt 
accords  to  aircraft  of  U.S.  registry  with 
respect  to  exemption  from  Customs 
duties  and  internal  revenue  taxes 
imposed  by  reason  of  importation  of 
aircraft  fuels  and  lubricants  remains 
unchanged.  This  document  does, 
however,  require  that  the  notation  in 
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9  10.59(f).  Customs  Regulations  (19  CFR 
10.59(f)),  limiting  the  privileges  accorded 
to  Egyptian  registered  aircraft  to 
exemptions  for  fuel  and  lubricants  be 
removed. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  defmed  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354,  5  U.S.C.  601,  et  seq.),  it  is 
certifled  that  the  change  set  forth  in  this 
document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
of  other  requirements  of  5  U.S.C.  603  and 
604. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Because  the  subject  matter  of  this 
document  does  not  constitute  a 
departure  from  established  policy  or 
procedures  but  merely  announces  the 
expansion  of  a  previously  granted 
exemption  for  which  there  is  a  statutory 
basis,  pursuant  to  5  U.S.C.  553(b)(B), 
notice  and  public  procedure  thereon  are 
unnecessary,  and  pursuant  to  5  U.S.C. 
553(d)(1),  a  delayed  effective  date  is  not 
required. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Doyle,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  Customs  tieadquarters. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspection. 
Imports,  Exports,  Oil  imports,  Petroleum. 

Amendment  to  the  Regulations 

Part  10,  Customs  Regulations  (19  CFR 
Part  10).  is  amended  as  set  forth  below: 

PART  ID—ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202. 1481. 1484, 
1498. 1622. 1624. 

Section  10.59  also  issued  under  19 
U.S.C.  1309, 1317. 

§10.59    [Amended] 

2.  Section  10.59(f)  is  amended  by 
removing  from  the  column  headed 
"Exceptions  if  any-A  noted-",  the  words 


"Applicable  only  as  to  aircraft  fuels  and 
lubricants,"  opposite  the  Usting  for 
Egypt. 

3.  Section  10.59(f)  is  further  amended 
by  adding,  to  the  column  headed 
"Treasury  Decisions",  opposite  the 
listing  for  Egypt,  the  number  85-141. 

Delegation  of  Signing  Authority 

By  virtue  of  the  authority  vested  in  the 
President  by  section  5  of  the  Act  of  May 
28. 1908,  35  Stat.  425,  as  amended  (46 
U.S.C.  104),  the  President  has  delegated 
the  authority  to  issue  this  list  of  nations 
to  the  Secretary  of  the  Treasury  by  E.O. 
10289,  September  17, 1951.  By  Treasury 
Department  Order  165-25,  the  Secretary 
of  the  Treasury  delegated  authority  to 
the  Commissioner  of  Customs  to 
prescribe  regulations  relating  to 
S  10.59(f)  and  other  sections  of  the 
Customs  Regulations  relating  to  lists  of 
countries  entitled  to  preferential 
treatment  in  Customs  matters  because 
of  reciprocal  privileges  accorded  to 
vessels  and  aircraft  of  the  U.S. 
Subsequently,  by  Customs  Delegation 
Order  No.  66  (T.D.  82-201).  dated 
October  13, 1982,  the  Commissioner 
delegated  authority  to  amend  this 
section  to  the  Assistant  Commissioner 
(Commercial  Operations),  who 
redelegated  this  authority  to  the 
Director,  Office  of  Regulations  and 
Rulings,  who  then  redelegated  it  to  the 
Director,  Regulations  Control  and 
Disclosure  Law  Division. 
B.  James  Fritz, 

Director,  Regulations  Control  and  Disclosure 
Law  Division. 

August  15, 1985. 

(FR  Doc.  85-19949  Filed  8-20-65;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

[Docket  No.  83C-0051] 

Listing  of  Color  Additives  for  Coloring 
Contact  Lenses;  Confirmation  of 
Effective  Date 

agency:  Food  and  Drug  Administration. 
actiom;  Final  rule;  confirmation  of 
effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  June  17, 1985,  for  a 
regulation  listing  C.I.  Vat  Orange  1 
(previously  referred  to  by  FDA  as 
dibromodibenzo  (i,rfe/)chry8ene-7,14- 
dione)  as  a  color  additive  for  coloring 
contact  lenses.  This  action  responds  to  a 


petition  filed  by  Custom  Tint 
Laboratories,  Inc. 

date:  Effective  date  confirmed:  June  17, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a  final 

rule  published  in  the  Federal  Register  of 
May  16. 1985  (50  FR  20405),  FDA 
amended  the  color  additive  regulations 
to  provide  for  the  safe  use  of  CJ.  Vat 
Orange  1  (previously  referred  to  by  FDA 
as  dibromodibenzo  [b.def]  chrysene-7, 
14-dione)  as  a  color  additive  for  coloring 
contact  lenses.  The  latter  name  was 
used  by  FDA  when  it  published  the 
notice  of  filing  for  the  color  additive 
petition  (CAP  3C0169).  After  careful 
consideration  of  the  description  of  the 
substance.  FDA  concluded  that  the 
name  of  the  color  additive  is  more 
properly  CI.  Vat  Orange  1. 

In  the  final  rule,  FDA  gave  interested 
persons  until  June  17, 1985,  to  file 
objections.  The  agency  received  no 
objections  or  requests  for  a  hearing  on 
the  final  rule.  Therefore,  FDA  has 
concluded  that  the  final  rule  published 
in  the  Federal  Register  of  May  16, 1985. 
for  C.I.  Vat  Orange  1  should  be 
confirmed. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

PART  73— USTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  701,  706, 
52  Stat.  1055-1056  as  amended.  74  Stat. 
399-407  as  amended  (21  U.S.C.  371.  376)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  May  16, 
1985,  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  June  17, 1985. 

Dated:  August  14. 1985. 

Mervin  H.  Shumate. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-19935  Filed  8-20-85;  8:45  am] 
BILUNO  COOE  41«0-01-« 
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21CFRPart74 

i  Docket  No.  84C-0223] 

[Ptithalocyaninato<2-)]  Copper;  Usting 
as  a  Color  Additive  for  Coloring 
Polybuteeler  NonakeorbaMe  Sutures; 
Cmiiiwialion  of  EffecHve  Dale 

agency:  Food  and  Drug  Admioistration. 
ACTION:  Final  mie:  confirmation  of 
effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirining  the 
eniective  date  of  May  29. 19B5.  for  a 
regulation  listing  [Phthalocyaninato(2-)] 
copper  as  a  culor  additive  for  coloring 
polybutester  nonabsorbable  sutures  that 
are  used  in  general  and  ophthalmic 
surgery.  This  action  responds  to  a 
petition  Hied  by  Davis  and  Ceck. 
American  Cyanamid  Co. 

date:  Effective  date  conTirmed:  May  29. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  ].  Faki  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  in  a  final 

rule  poblished  in  the  Federal  Register  of 
April  25. 1985  (50  FR  16227).  FDA 
amended  the  color  additive  regulations 
to  provide  for  the  safe  use  of 
|phthalocyamnato[2-)]  copper  as  a  color 
additive  for  coloring  polybutester 
nonabsorbable  sutures  for  general  and 
ophthalmic  surgery. 

In  the  final  rule.  FDA  gave  interested 
persons  until  May  28. 1965.  to  file 
objections.  The  agency  received  no 
objections  or  requests  for  a  hearing  on 
the  final  rule.  Therefore.  FDA  has 
concluded  that  the  final  rule  published 
in  the  Federal  Register  of  April  25. 1985. 
for  (phthalocyaninato[2-)]  copper  should 
be  confirmed. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 
Medical  devices. 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  701(e). 
706.  70  Stat.  919  as  amended.  74  Stat. 
399-407  as  amended  (21  U.S.C  371(e). 
376))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  April  25. 
1985.  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  May  29, 1965. 


Dated  Avgost  14.  IMS. 
MervinRShoMla. 

Acting  Associate  Commissioner  for 

Regulatory  Affair*. 

[FR  Doc.  »-tM39  Filed  6-20-85:  «:4S  am] 

BtLUNQI 


21  CFR  Parts  556  and  558 

Tolerances  for  Residues  ot  New 
Animal  Drugs  In  Food;  New  Animal 
Drugs  for  Uss  In  Awiwiai  Fssds; 
Halofuginone  Hydrobromide 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  American 
Hoechst  Corp.  The  NADA  provides  for 
the  use  of  halofuginone  hydrobromide 
for  the  prevention  of  coccidiosis  in 
broiler  chickens.  The  regulations  are 
also  amended  to  establish  a  tolerance 
and  the  safe  concentrations  for 
halofuginone  in  edible  chicken  tissues. 
EFFECnVE  date:  August  21,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adriano  Gabuten.  Center  for  Veterinary 
Medicine  [WV-135).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4913. 

SUPPI^MENTARY  INFORMATION: 

American  Hoechst  Corp.,  Animal  Health 
Division.  Route  202-206  North. 
Somerville,  NJ  08876,  has  filed  NADA 
130-951  for  Stenorol*  Premix 
(halofuginone  hydrobromide).  The 
premix  is  used  in  making  complete  feeds 
for  broiler  chickens  for  the  prevention  of 
coccidiosis  caused  by  Eimeria  tenel/a, 
E.  necatrix,  E.  acervulina,  E.  brunetti.  E. 
mivati,  and  E.  maxima.  The  application 
is  approved  and  the  regulations 
amended  accordingly.  Additionally,  the 
regulations  are  amended  to  establish  a 
tolerance  and  the  safe  concentrations 
for  halofuginone  hydrobromide  residues 
in  edible  chicken  tissues.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii).  a  summary  of  safety 
and  effectiveness  data  and  information 
submitted  to  support  approval  of  this 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm  .  4-62, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 


this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  PDA's 
regulations  im^dementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  18636,  effective  July 
25. 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
en\ironmBntal  assessment  under  21  CFR 
25.31a(a). 

Lbt  of  Subjects 

21  CFR  Part  556 

Animal  drugs.  Foods,  Residues. 
21  CFR  Part  558 

Animal  drugs,  Animal  Feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  556  and  558  are  amended  as 
follows: 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS  IN 
FOOD 

1.  The  authority  citation  for  21  CFR 
Part  556  continues  to  read  as  follows: 

Authority:  Sec  512. 82  Stat.  343-^1  (21 
U.S.C.  380b);  21  CFR  5.10  and  5.83. 

2.  By  adding  new  $  556.306  to  read  as 
follows: 

§  556.308    Halofuginone  hydrobromide. 

The  marker  residue  selected  to 
monitor  for  total  residues  of 
halofuginone  in  broilers  is  parent 
halofuginone  and  the  target  tissue 
selected  is  liver.  A  tolerance  is 
established  in  broilers  of  0.1  part  per 
million  for  parent  halofuginone  in  liver. 
A  marker  residue  concentration  of  0.1 
part  per  million  in  liver  corresponds  to  a 
concentration  for  total  residues  of 
halofuginone  of  0.3  part  per  million  in 
liver.  The  safe  concentrations  for  total 
residues  of  halofuginone  in  the 
uncooked  edible  tissues  of  broilers  are 
0.1  part  per  million  in  muscle,  0.3  part 
per  million  in  liver,  and  0.2  part  per 
million  in  skin  with  adhering  fat.  As 
used  in  this  section,  "tolerance"  refers  to 
a  concentration  of  a  marker  residue  in 
the  target  tissue  selected  to  monitor  for 
total  residues  of  the  drug  in  the  target 
animal,  and  "safe  concentrations"  refers 


Federal  Regbter  /  Vol.  sg  No.  162  /  Wednesday.  August  21.  1985  /  Rules  and  RegulaHona 


33719 


to  the  concentrations  of  total  residues 
considered  safe  in  edible  tissues. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec  512. 82  Stat  343-351  (21 
U.S.C.  389b);  21  CFR  5.10  and  5.83. 

4.  By  adding  new  i  558.265  to  read  as 
follows: 

§558.265    Halofuglnon*  hydrobromld*. 

(a)  Approvals.  Premix  level  of  6  grains 
per  kilogram  (2.72  grams  per  poundj.to 
No.  012799  in  S  510.600(c)  of  this  chapter. 

(b)  Assay  limits.  Complete  feed  75  to 
125  percent  of  labeled  amount.     ^ 

(c)  [Reserved] 

(d)  Related  tolerances.  See  S  556.306 
of  this  chapter. 

(e)  Conditions  of  use.  It  is  used  in  feed 
for  broiler  chickens  as  follows: 

(1)  Amount  2.72  grams  per  ton. 

(2)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenellla,  E.  necatrix,  E. 
acervulina,  E.  brunetti.  E.  mivati,  and  E. 
maxima. 

(3)  Limitations.  Feed  continuously  as 
sole  ration;  withdraw  4  days  before 
slaughter  do  not  feed  to  layers;  avoid 
contact  with  skin,  eyes,  or  clothing;  keep 
out  of  lakes,  ponds,  or  streams. 

Dated:  August  IS.  1985. 
Gerald  B.  Guest, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  85-19938  Filed  S-20-85:  8:45  amj 
MUJNQ  CODE  41«»41-ai 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Parts  500,  515  and  520 

Foreign  Assets  Control  Regulations, 
Cuban  Assets  Control  Regulations  and 
Foreign  Funds  Control  Regulations 

AOCNCV:  Office  of  Foreign  Assets 
Control,  Treasury. 
action:  Final  rule. 


summary:  Tlie  OfTice  of  Foreign  Assets 
Control  is  making  a  number  of  technical 
and  conforming  amendments  to  the 
Foreign  Assets,  Cuban  Assets  and 
Foreign  Funds  Control  Regulations. 
None  of  these  amendments  changes  the 
effect  of  any  regulation.  Sections  500.701 
and  515.701  are  being  amended  to 
correct  citations  of  the  statutory  penalty 
provision  in  the  Trading  With  the  Enemy 
Act,  as  amended  by  Pub.  L  95-223 
(1977).  Section  520.701  is  being  amended 


to  correct  the  citation  of  the  statutory 
penalty  provision  in  the  Trading  With 
the  Enemy  Act.  as  amended,  and  to 
reflect  the  increase  in  the  maximum 
penalty  for  violating  the  act. 
EFFECTIVE  date:  August  21. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Dennis  M.  OConnell,  Director.  Office  of 
Foreign  Assets  Control.  Department  of 
the  Treasury,  Washington.  DC  20220. 
202/376-0395. 

SUPPLCMINTARY  INRMIMATION:  Since  the 
regulations  involve  a  foreign  affairs 
function,  the  provisions  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective  date 
are  inapplicable.  Similarly,  because  the 
amendments  are  issued  with  respect  to 
a  foreign  affairs  function  of  the  United 
States,  they  are  not  subject  to  Executive 
Order  12291.  of  February  19. 1981, 
dealing  with  federal  regulations. 

List  of  SubjecU  in  31  CFR  Parts  500,  515 
and  520 

Foreign  assets.  Foreign  trade. 
Penalties. 

PART  500— {AMENDED] 

31  CFR  Part  500  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  500  is 
revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  5.  as  amended: 
E.O.  9193.  7  FR  5205,  3  CFR  1938-1943  Cum. 
Supp.,  p.  1174;  E.O.  9989. 13  FR  4891.  3  CFR. 
1943-1948  Comp..  p.  748. 

2.  Section  S00.701(a)  is  revised  to  read 
as  follows: 

S  500.701    Penatttes. 

(a)  Attention  is  directed  to  section  16 
of  the  Trading  With  the  Enemy  Act,  as 
amended,  which  provides: 

Whoever  shall  willfully  violate  any  of  the 
provisions  of  the  Act  or  of  any  license,  rule, 
or  regulation  issued  thereunder,  and  whoever 
shall  willfully  violate,  neglect,  or  refuse  to 
comply  with  any  order  of  the  President  issued 
in  compliance  with  the  provisions  of  this  Act 
shall,  upon  conviction,  be  fined  not  more  than 
$50,000,  or,  if  a  natural  person,  imprisoned  for 
not  more  than  ten  years,  or  both:  and  the 
officer,  director,  or  agent  of  any  corporation 
who  knowingly  participates  in  such  violation 
shall  be  punished  by  a  like  fine, 
imprisonment,  or  both,  and  any  property, 
funds,  securities,  papers,  or  other  articles  or 
documents,  or  any  vessel,  together  with  her 
tackle,  apparel,  furniture,  and  equipment, 
concerned  in  such  violation  shall  t>e  forfeited 
to  the  United  States. 


PART  515— [AMENDED] 

31  CFR  Part  515  is  amended  as 
follows:  * 


1.  The  authority  citation  for  Part  515  is 
revised  to  read  as  follows: 

Authority:  50  U.S.C  App.  5.  as  amended:  22 
U.S.C.  2370(a);  Proc.  3447.  27  FR  1085.  3  CFR, 
1959-1963  Comp.:  E.O.  9193.  7  FR  5205,  3  CFR 
1938-1943  Cum.  Supp..  p.  1174.  E.0. 998B.  13 
FR  4891,  3  CFR,  1943-1948  Comp..  p.  748. 

2.  Section  515.701(a)  is  revised  to  read 
as  follows: 

§515.701    Penalties. 

(a)  Attention  is  directed  to  section  16 
of  the  Trading  With  the  Enemy  Act.  as 
amended,  which  provides: 

Whoever  shall  willfully  violate  any  of  the 
provisions  of  the  Act  or  of  any  license,  rule, 
or  regulation  issued  thereunder,  and  whoever 
shall  willfully  violate,  neglect,  or  refuse  to 
comply  with  any  order  of  the  President  issued 
in  compliance  with  the  provisions  of  this  Act 
shall,  upon  conviction,  \x  flned  not  more  than 
SSCOOO,  or,  if  a  natural  person,  imprisoned  for 
not  more  than  ten  years,  or  both;  and  the 
oflicer.  director,  or  agent  of  any  corporation 
who  knowingly  participates  in  such  violation 
shall  be  punished  by  a  like  fine, 
imprisonment  or  both,  and  any  property, 
funds,  securities,  papers,  or  other  articles  or 
documents,  or  any  vessel,  together  with  ber 
tackle,  apparel,  furniture,  and  equipment, 
concerned  in  such  violation  shall  be  forfeited 
to  the  United  States. 


PART  520— {AMENDED] 

31  CFR  Part  520  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  520  is 
revised  to  read  as  follows: 

Authoritsr:  50  U.S.C.  App.  S,  as  amended: 
E.O.  8389.  5  FR  1400.  as  amended  by  EG. 
8785.  6  FR  2897.  E.O.  8832,  8  FR  3715.  E.O. 
8963.  6  FR  8348.  E.O.  8898.  6  FR  6785,  E.O. 
9193,  7  FR  5205;  3  CFR.  1938-1943  Cum.  Supp.. 
p.  1174;  E.O.  10348. 17  FR  3789,  3  CFR.  1949- 
1953  Comp.,  p.  871;  E.0. 11281.  31  FR  7215,  3 
CFR,  1966  Supp. 

2.  Section  520.701(a)  is  revised  to  read 
as  follows; 

§520.701    Penalttee. 

(a)  Attention  is  directed  to  section  16 
of  the  Trading  With  the  Enemy  Act,  as 
amended,  which  provides: 

Whoever  shall  willfully  violate  any  of  the 
provisions  of  the  Act  or  of  any  license,  rule, 
or  regulation  issued  thereunder,  and  whoever 
shall  willfully  violate,  neglect,  or  refuse  to 
comply  with  any  order  of  the  President  issued 
in  compliance  with  the  provisions  of  this  Act 
shall  upon  conviction,  be  fined  not  more  than 
Ssaooo,  or,  if  a  natural  person,  imprisoned  for 
not  more  than  ten  years,  or  twtli;  and  the 
officer,  director,  or  agent  of  any  corporation 
who  knowingly  participates  in  such  violation 
shall  be  punished  by  a  Like  fine, 
imprisonment,  or  both,  and  any  property, 
funds,  securities,  papers,  or  other  articles  or 
documents,  or  any  vessel,  together  with  her 
tackle,  apparel,  furniture,  and  equipment 
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concerned  in  such  violation  shall  be  forfeited 
to  the  United  States. 

*         •         •         *         • 

Dated:  August  14. 1985. 
Dennis  M.  O'Coonell. 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  August  16. 1985. 

lohn  M.  Walkar.  Jr., 

Assistant  Secretary  (Enforcement  and 
Operations). 

[FR  Doc.  85-20004  Filed  8-20-85:  8:45  am) 

BHXMQ  COOC  4«10-2»-M 


31  CFR  Parts  500  and  515 

Foreign  Assets  Control  Regulations 
and  Cutian  Assets  Control  Regulations 

agency:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
action:  Final  rule. 

summary:  The  Office  of  Foreign  Assets 
Control  is  amending  the  Foreign  and 
Cuban  Assets  Control  Regulations  by 
adding  new  5§  500.567  and  515.567.  The 
new  sections  provide  for  the  issuance,  in 
certain  limited  circtunstances,  of  specific 
licenses  unblocking  the  net  pro  rata 
shares  of  individuals  who  are 
permanent  residents  of  the  United 
States  or  the  authorized  trade  territory 
(as  that  term  is  defined  in  these 
regulations)  in  the  U.S.-located  assets  of 
corporations  formed  under  the  laws  of 
countries  designated  in  the  Foreign  or 
Cuban  Assets  Control  Regulations.  The 
treatment  of  such  assets  will  now 
correspond  to  the  treatment  currently 
accorded  to  the  U.S.-located  assets  of 
designated  country  partnerships. 
EFFECTIVE  DATE:  August  21, 1985. 
FOfl  FURTHER  INFORMATION  CONTACT 

John  D.  Mclnemey.  Attorney-Advisor, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220,  202/376-0412. 
SUPPLEMENTARY  INFORMATION:  Since  the 
regulations  involve  a  foreign  affairs 
function,  the  provisions  of  the 
Administative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.,  does 
not  apply.  Because  the  amendments  are 
issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
Februaiy  17, 1981,  dealing  with  Federal 
Regulations.  The  information  collection 
requirements  in  these  regulations  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 


Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.,  and  assigned  control 
number  1505-0075. 

List  of  Subjects 

31  cm  Part  500 

Communist  countries.  North  Korea. 
Vietnam,  Cambodia  (Kampuchea), 
Foreign  assets  control  regulations. 

31  CFR  Part  515 

Communist  countries.  Cuba,  Cuban 
assets  control  regulations. 

PART  500— [AMENDED] 

31  CFR  Part  500  is  amended  as 
follows: 

1.  The  "Authority"  citation  for  Part 
500  continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  5,  as  amended; 
E.O.  9193,  7  FR  5205,  3  CFR  1938-1943  Cum. 
Supp.,  p.  1174;  E.O.  9989. 13  FR  4891,  3  CFR, 
1943-1948  Comp.,  p.  748. 

2.  New  S  500.567  is  added  to  read  as 
follows: 

§500.567    U.S.  Assets  of  Certain 
Designated  Country  Corporations. 

(a)  Specific  licenses  may  be  issued 
unblocking  the  net  pro  rata  shares  of 
individuals  who  are  permanent 
residents  of  the  United  States  or  the 
authorized  trade  territory,  and  who  are 
not  specially  designated  nationals,  in 
U.S.-located  assets  of  corporations 
formed  under  the  laws  of  countries 
designated  in  this  part,  after  deducting 
the  total  debt  due  creditors  for  claims 
that  accrued  prior  to  the  effectiveness 
date,  in  cases  where  all  of  the  following 
conditions  are  met: 

(1)  The  assets  were  owned  by,  or 
accrued  to,  the  corporation  before  the 
effective  date  of  the  regulations; 

(2)  The  corporation  did  not  carry  on 
substantial  business  in  the  designated 
country  under  the  management  or 
control  of  the  appUcant(s)  after  the 
effective  date; 

(3)  In  cases  where  the  blocked  assets 
purportedly  have  been  nationalized  by 
the  designated  country,  compensation 
has  not  been  paid  to  the  applicant(s). 

(b)  Applications  for  specific  licenses 
under  this  section  must  include  all  of  the 
following  information: 

(1)  A  detailed  description  of  the 
corporation,  its  by-laws,  activities, 
di&tribution  of  shares,  and  its  current 
status; 

(2)  Proof  of  the  permanent  residence 
of  the  applicant(s)  in  the  United  States 
or  the  authorized  trade  territory. 

(3)  A  list  of  all  officers,  directors  and 
shareholders  of  the  corporation,  giving 
the  citizenship  and  the  residence  of  each 
person  as  of  the  date  of  application; 


(4)  A  detailed  description  of  all  of  the 
assets  of  the  corporation,  wherever 
located,  including  a  statement  of  all 
known  encumbrances  or  claims  against 
them;  and 

(5)  Detailed  information  regarding  the 
status  of  all  debts  and  other  obligations 
of  the  corporation,  specifying  the 
citizenship  and  residence  of  each 
creditor  on  the  effective  date  and  on  the 
date  of  the  application. 

PART  515— {AMENDED] 

31  CFR  Part  515  is  amended  as 
follows: 

1.  The  "Authority"  citation  for  Part 
515  continues  to  read  as  follows: 

Authority:  SO  U.S.C.  App.  S,  as  amended;  22 
U.S.C.  2370(a);  Proc.  3447,  27  FR  1085.  3  CFR, 
1959-1963  Comp.,  E.O.  9193.  7  FR  5205,  3  CFR, 
1938-1943  Cum.  Supp.,  p.  1174,  E.O.  9980, 13 
FR  4891,  3  CFR,  1943-1948  Comp.,  p.  748. 

2.  New  §  515.567  is  added  to  read  as 
follows: 

§515.567    U.S.  Assets  of  Certain  Cuban 
Corporations. 

(a)  Specific  licenses  may  be  issued 
unblocking  the  net  pro  rata  shares  of 
individuals  who  are  permanent 
residents  of  the  United  States  or  the 
authorized  trade  territory,  and  who  are 
not  specially  designated  nationals,  in 
U.S.-located  assets  of  corporations 
formed  under  the  laws  of  Cuba,  after 
deducting  the  total  debt  due  creditors 
for  claims  that  accrued  prior  to  the 
effective  date,  in  cases  where  all  of  the 
following  conditions  are  met: 

(1)  The  assets  were  owned  by.  or 
accrued  to.  the  corporation  before  the 
effective  date  of  the  regulations; 

(2)  The  corporation  did  not  carry  on 
substantial  business  in  Cuba  under  the 
management  or  control  of  the 
applicant(s)  after  the  effective  date; 

(3)  In  cases  where  the  blocked  assets 
purportedly  have  been  nationalized  by 
Cuba,  compensation  has  not  been  paid 
to  the  applicant(s). 

(b)  Applications  for  specific  licenses 
imder  this  section  must  include  all  of  the 
following  information: 

(1)  A  detailed  description  of  the 
corporation,  its  by-laws,  activities, 
distribution  of  shares,  and  its  current 
status; 

(2)  Proof  of  the  permanent  residence 
of  the  applicant(s)  in  the  United  States 
or  the  authorized  trade  territory; 

(3)  A  list  of  all  officers,  directors  and 
shareholders  of  the  corporation,  giving 
the  citizenship  and  the  residence  of  each 
person  as  of  the  date  of  the  application; 

(4)  A  detailed  description  of  all  of  the 
assets  of  the  corporation,  wherever 
located,  including  a  statement  of  all 


Federal  Regjrter  /  Vol.  50.  No.  162  /  Wednesday.  August  21.  1985  /  Rules  and  Regulations 


33721 


known  encumbrances  or  claims  against 
them;  and 

(5)  Detailed  information  regarding  the 
status  of  all  debts  and  other  obligations 
of  the  corporation,  specifying  the 
citizenship  and  residence  of  each 
creditor  on  the  effective  date  and  on  the 
date  of  the  application. 

Dated  August  15, 198& 
Dennis  M.  O'CoaneU, 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  August  16, 1965. 

lohn  M.  Walker.  |r. 

Assistant  Secretary,  Enforcement  and 
Operations. 

(FR  Doc.  85-20005  Filed  8-20-85:  8:45  am] 

BtLUNO  CODE  aiO-2»-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Dockat  No.  84-1311;  RM-4764;  FCC  S5- 
285] 

Amendment  of  Part  90  of  ttie 
Commission's  Rules  and  Regulations 
To  Relax  ttie  Frequency  Tolerance  of 
Portable  Seismic  Telemetry 
Transmitters  in  tt«e  72-76  MHz  Band 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  has 
amended  47  CFR  90.65(c)(ll)  to  allow 
seismic  telemetry  transmitters  type- 
accepted  with  a  mobile  equipment 
frequency  tolerance  to  be  operated  as 
temporary  fixed  stations.  This  action 
simpliHes  the  licensing  of  this  equipment 
in  the  Petroleum  Radio  Service. 

EFFECTIVE  DATE:  July  10. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  Thomson,  Private  Radio  Bureau. 
(202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio  service. 
Radio. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  Part  90  of 
the  Commission's  Rules  and  Regulations  to 
Relax  the  Frequency  Tolerance  of  Portable 
Seismic  Telemetry  Transmitters  in  the  72-76 
MHz  Band:  PR  Docket  No.  84-1311.  RM-4764 
FCC  85-285. 


Adopted:  May  29. 1965. 
Released:  June  3, 1985. 
By  the  Commission. 

Background 

1.  On  December  6, 1964.  in  response  to 
a  petition  filed  by  Fairfield  Industries, 
Inc.  (Fairfield), '  The  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  which  proposed  to  amend  Part 
90  of  the  Rules  and  Regulations.* The 
proposal  would  allow  Petroleum  Radio 
Service  eligibles  to  utilize  portable 
seismic  telemetry  transmitters  that 
operate  in  the  72-76  MHz  band  and  have 
a  frequency  tolerance  of  0.005%  for 
temporary  fixed  operation.  Fixed  and 
mobile  operations  are  permitted  in  the 
72-76  MHz  band  subject  to  protection  of 
reception  of  TV  Channels  4  and  5.  Fixed 
stations  must  maintain  a  frequency 
tolerance  of  0.0005%  but  mobile  stations 
are  allowed  a  less  stringent  tolerance  of 
0.005%. 

2.  In  the  NPRM,  we  noted  that 
fi-equency  tolerances  tighter  than  0.005% 
often  required  the  use  of  crystal  ovens, 
large  batteries,  and  larger  power 
supplies.  Because  these  devices  increase 
the  weight,  size,  and  expense  of 
transmitters,  we  allow  mobile  units  in 
this  band  to  employ  frequency 
oscillators  which  meet  the  less  stringent 
0.005%  tolerance.  Mobile  transmitters 
normally  emit  less  power  than  base 
stations  and  therefore  have  a  reduced 
potential  for  interference  with  other 
operations.  The  less  stringent  mobile 
frequency  tolerance  has  worked  well  in 
the  72-78  MHz  band  to  date. 

Discussion 

3.  Comments  on  the  NPRM  were 
received  from  Fairfield  and  the  Central 
Committee  on  Telecomhiunications  of 
the  American  Petroleum  Institute.  Reply 
comments  were  received  from  Fairfield. 
Both  parties  supported  our  proposal. 
Portable  seismic  telemetry  transmitters 
are  low  powered,  have  a  low  duty  cycle, 
and  are  used  in  remote  areas.  Therefore 
the  likelihood  of  interference  to  other 
devices  is  small.  After  considering  the 
comments  in  this  proceeding,  we 
conclude  that  the  rule  change  proposed 
in  the  NPRM  would  provide  the  relief 
sought  by  Fairfield  without  any 
significant  increase  in  the  potential  of 
interference  to  existing  operations.  We 
are  therefore  adopting  our  proposal  to 
permit  Petroleum  Radio  Service  eligibles 
to  operate,  in  a  temporary  fixed  mode. 

'  Petition  for  Rule  Making.  RM-4764.  Rled  January 
24. 19B4. 

•Notice  of  Propoted  Rule  Making.  PR  Docket  No. 
64-1311.  40  FR  48»S0.  Oecemtier  17.  1984. 


seismic  telemetry  transmitters  type- 
accepted  at  one  watt  or  less  power 
output  with  a  ±  0.005%  frequency 
tolerance. 

4.  As  stated  in  the  NPRM.  the 
Commission  certifies  that  Sections  603 
and  604  of  the  Regulatory  Flexibility  Act 
of  1980  do  not  apply  to  the  rule  change 
in  this  Report  and  Order  because  this 
change  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
shall  cause  a  copy  of  this  Report  and 
Order,  including  the  above  certification, 
to  be  published  in  the  Federal  Register. 
and  to  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  widi 
section  605(b)  of  the  Regulatory 
Flexibihty  Act.  Pub.  L  No.  96-354. 94 
Stat.  1164,  5  U.S.C.  section  601  et  seq. 
(1981). 

5.  Accordingly,  it  is  ordered,  that 
pursuant  to  sections  4(i)  and  303(r)  of 
the  Commimications  Act  of  1934,  as 
amended.  Part  90  of  the  Commission's 
Rules  is  amended,  effective  )uly  10. 1965, 
as  set  forth  in  the  attached  Appendix.  It 
is  further  ordered  that  this  proceeding  is 
terminated 

Federal  CommunicationB  Commission. 
William  |.  Tiicarico. 

Secretary. 

Appendix 

Part  90  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  90— {AMENDED] 

Section  90.65(c)(ll)  is  revised  to  read: 
$  90.65    Petroleum  Radio  Service. 


(c)  *  •  • 

(11)  The  frequencies  available  for  use 
at  operational  fixed  stations  in  the  band 
72-76  MHz  are  Hsted  in  §  90.257(a)(1). 
These  frequencies  are  shared  with  other 
services  and  are  available  only  in 
accordance  with  the  provisions  of 
Section  90.257.  Seismic  telemetry 
transmitters  type  accepted  with  1  watt 
or  less  power  and  a  frequency  tolerance 
not  exceeding  ±0.005%  may  be  used  as 
temporary  operational  fixed  stations. 
***** 

(FR  Doc.  8&-19897  Filed  8-20-B5:  a45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

'iatiofial  Highway  Traffic  Safety 

Administration 

49  CFR  Part  571 

i  Docket  No.  74-09;  Notice  18) 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Final  rule. 

summary:  This  rule  amends  Standard 
No.  213.  Child  restraint  systems,  with 
respect  to  the  requirements  applicable 
to  buckles  used  in  child  restraints.  The 
requirement  regarding  the  force 
necessary  to  operate  the  buckle  release 
mechanism  in  the  pre-impact  test  is 
changed  from  the  previous  minimum 
level  of  12  pounds  to  a  range  between  9 
and  14  pounds.  The  maximum  release 
force  for  the  buckle  release  in  the  post- 
impact  test  is  reduced  from  the  previous 
level  of  20  pounds  to  16  pounds. 
Additionally,  this  rule  adds  buckle  size 
and  buckle  latching  requirements  to  the 
standard.  The  effect  of  this  rule  is  to 
ensure  that  child  restraint  buckles  are 
easier  for  adults  to  operate,  while  still 
ensuring  that  small  children  will  not  be 
able  to  open  the  buckles  by  themselves. 
EFFECTIVE  DATE:  The  changes  made  by 
this  rule  become  effective  February  18, 
1986. 

ADDRESS:  Petitions  for  reconsideration 
may  be  submitted  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  to:  Administrator.  NHTSA,  400 
Seventh  Street,  S.W.,  Washington.  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Samuel  Daniel.  Office  of  Vehicle 
Safety  Standards.  NRM-12,  NHTSA,  400 
Seventh  Street.  SW..  Washington,  DC 
20590  (202-42&-2242). 
SUPPLEMENTARY  INFORMATION:  As  an 
initial  step  toward  ensuring  that  child 
restraint  systems  would  offer  adequate 
protection  for  their  occupants.  NHTSA 
issued  Standard  No.  213  in  1970.  That 
version  of  the  standard  required,  among 
other  things,  that  the  buckle  release 
mechanism  operate  when  a  force  of  not 
more  than  20  pounds  was  applied. 

NHTSA  issued  a  new  Standard  No. 
213,  Child  restraint  systems  (49  CFR 
571.213)  at  44  FR  72131.  December  13. 
1979.  This  new  standard  substantially 
upgraded  the  performance  requirements 
for  child  restraint  systems.  It  also 
specified  that  the  buckles  must  not 
release  when  a  force  of  less  than  12 
pounds  was  applied  to  the  buckle  before 
conducting  the  dynamic  systems  test 
required  by  section  S6.1  of  Standard  No. 
213  and  must  release  when  a  force  of  not 


more  than  20  pounds  was  applied  after 
conducting  that  dynamic  systems  test. 
The  test  for  measuring  the  amount  of 
force  needed  to  release  the  buckle  was 
to  be  conducted  in  accordance  with  the 
procedures  set  forth  in  section  S6.2  of 
the  standard.  The  purpose  of  the  buckle 
force  requirements  is  to  prevent  young 
children  from  unbuckling  the  restraint 
belt(s).  while  allowing  adults  to  do  so 
easily. 

After  the  adoption  of  the  standard,  the 
agency  received  information  indicating 
that  the  minimum  force  level  needed  to 
release  the  buckles  was  too  high  to 
permit  many  adults  to  easily  release  the 
buckles.  Some  of  the  buckles  tested  in 
the  field  required  more  than  20  pounds 
of  pressure  to  release,  according  to  a 
report  done  for  the  agency  by  K.  Weber 
and  N.F.  Allen  (Docket  No.  74-09-GR- 
120).  This  same  report  concluded  that 
even  a  force  of  20  pounds  is  difficult  for 
most  women  to  generate  with  one  hand. 
The  agency  has  also  been  provided  with 
consumer  letters  received  by  one  child 
restraint  manufacturer  commenting  on 
the  difficulty  of  operating  the  child 
restraint  harness  buckles.  The  agency 
itself  has  received  numerous  telephone 
calls  from  consumers  complaining  about 
the  size  of  the  release  buttons  on  child 
restraint  belts  and  the  high  force  levels 
required  to  operate  them. 

The  agency's  safety  concerns  over 
child  restraint  buckle  force  release  and 
size  stem  from  the  need  for  convenient 
buckling  and  unbuckling  of  a  child  and, 
in  emergencies,  to  quickly  remove  the 
child  from  the  restraint.  This  latter 
situation  can  occur  in  instances  of  post- 
crash  fires,  immersions,  etc.  A  restraint 
that  is  difficult  to  disengage,  due  to  the 
need  for  excessive  buckle  pressure  or 
difficulty  in  operating  the  release 
mechanism  because  of  a  very  small 
release  button,  can  unnecessarily 
endanger  the  child  in  the  restraint  and 
the  adult  attempting  to  release  the  child. 

This  amendment  is  also  intended  to 
reduce  the  everyday  misuse  rate  of  child 
restraint  harness  and  shields.  Several 
studies  conducted  by  Goodell-Grives. 
Inc.  urider  contract  to  NHTSA  indicate 
that  the  harness  and  shield  misuse  rate 
for  infant  and  toddler  restraints  is 
between  25  and  40  percent.  According  to 
this  study  and  others,  misused  child 
restraints  may  not  only  fail  to  protect 
the  child  in  a  crash  situation,  but  may 
increase  injury  severity.  The  December 
1984  study  asked  parents  why  they  were 
apparently  misusing  the  harness  and 
shields.  The  misuse  did  not  result  from 
the  lack  of  knowledge  about  the  proper 
use  of  the  harness  and  shields,  because 
95  percent  of  those  parents  knew  the 
child  restraint  was  being  used 
incorrectly.  Although  the  buckles  were 


not  cited  directly,  the  inconvenience  of 
the  harness  and  shield  operation  was 
the  most  frequent  reason  given  for 
misuse.  This  amendment  will  improve 
the  operational  convenience  of  the 
harness  and  shield  buckles  and  thus 
should  increase  the  correct  usage  rate  of 
child  restraint  systems. 

Accordingly,  NHTSA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
at  48  FR  20259.  May  5. 1983  which 
proposed  several  changes  to  the  buckle 
release  force  measurement  test 
procedures.  Those  changes  were 
intended  to  facilitate  the  use  of  buckles 
which  would  require  approximately  10% 
pounds  of  force  to  release.  The  buckle 
force  release  test  procedure  specified 
that  the  buckle  was  to  be  tested  both 
before  and  after  the  impact  testing  of  the 
child  restraint.  In  both  the  pre-  and  post- 
impact  tests,  tension  was  applied  to  the 
buckle  prior  to  measuring  the  buckle 
release  force.  The  purpose  of  applying 
tension  was  to  simulate  the  force  that 
would  be  applied  to  the  buckle  by  a 
child  hanging  upside  down  in  the  child 
restraint. 

The  first  proposed  change  was  to 
eliminate  the  tension  applied  to  the 
buckle  in  the  pre-impact  test.  While  it 
was  considered  appropriate  for  the  post- 
impact  test  to  simulate  tension  which 
would  be  present  on  the  buckle  in  the 
event  of  a  rollover  crash,  it  was 
tentatively  concluded  that  there  were  no 
forces  whose  presence  ought  to  be 
simulated  in  the  pre-impact  test. 
Therefore,  the  notice  proposed  to 
measure  the  buckle  release  force  in  the 
pre-impact  test  with  no  load  applied  to 
the  belt  buckle,  except  the  load  exerted 
by  properly  adjusting  the  belt  system 
around  a  child. 

The  second  proposed  change  was  to 
reduce  the  minimum  buckle  force 
permitted  in  the  pre-impact  test  by  three 
pounds,  from  12  pounds  to  9  pounds. 
According  to  the  evidence  available  to 
the  agency,  a  minimum  buckle  force 
level  of  9  pounds  is  sufficient  to  prevent 
children  up  to  the  age  of  approximately 
4  from  opening  the  buckle  by 
themselves.  Further,  the  notice  proposed 
to  set  a  force  of  12  pounds  as  the 
maximum  force  permitted  in  the  pre- 
impact  test.  The  NRPM  specifically 
sought  comments  on  whether  this  3 
pound  range  was  sufficient  to  account 
for  the  amount  of  buckle  force  variation 
which  inevitably  arises  from  mass 
production  manufacturing  techniques. 

The  third  change  was  proposed  for  the 
post-impact  testing  of  the  buckles.  The 
tension  previously  specified  in  the 
standard  would  still  be  applied  to  the 
buckles  before  the  release  force  was 
measured.  However,  the  maximum  force 
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needed  to  release  the  buckles  was 
proposed  to  be  reduced  from  20  pounds 
to  16  pounds.  A  higher  force  level  is 
specified  in  the  post-impact  test  as 
compared  to  the  pre-impact  test  allow 
for  damage  which  would  occur  to  the 
buckles  during  an  actual  crash  and  to 
allow  for  the  additional  belt  loading 
which  is  possible  from  a  child 
suspended  upside  down  in  the  restraint 
system.  The  proposed  lowering  of  the 
maximum  force  level  was  intended  to 
permit  a  large  portion  of  adults  to  more 
easily  and  quickly  release  the  buckle  in 
normal  use  (thus  encouraging  routine 
correct  use  of  the  restraints  which 
would  provide  enhanced  child  safety) 
and  in  emergency  post-crash  situations. 

The  NPRM  also  proposed  a  change  to 
Standard  No.  213  in  response  to 
complaints  about  instances  where  a 
child  restraint  buckle  was  seemingly 
securely  fastened  by  a  parent,  but 
subsequently  popped  open.  This 
problem  is  commonly  referred  to  as 
false  latching.  To  address  this  problem, 
the  NPRM  proposed  to  require  that  child 
restraint  buckles  meet  the  latching 
requirements  in  section  S4.3(g)  of 
Standard  No.  209.  Seat  Belt  Assemblies. 
These  requirements  ensure  that  the 
design  and  construction  of  the  buckle 
release  mechanism  are  sufficiently 
durable  to  permit  repeated  latching  and 
unlatching  of  the  buckle  and  that  the 
buckle  releases  when  it  is  falsely  latched 
and  a  minimum  force  (in  this  case.  5 
pounds)  is  applied  to  it. 

The  final  change  proposed  in  the 
NPRM  related  to  the  size  of  the  buckle 
release  area.  The  agency  believed  that 
some  of  the  problems  experienced  by 
parents  in  fastening  and  unfastening  the 
child  restraint  buckles  might  be 
attributable  to  the  size  of  the  buckle 
release  mechanism.  For  instance,  the 
smaller  the  area  of  a  push  button  release 
mechanism,  the  more  difficult  it  would 
be  to  use  more  than  one  finger,  and 
hence  apply  a  greater  force,  to  open  the 
buckle.  The  release  mechanisms  on 
some  buckles  were  too  small  to  allow 
sufficient  engagement  area  for  easy 
release  of  the  buckle,  particularly  for 
persons  with  large  hands.  Most  child 
restraint  buckles  use  push  bottons  to 
release  the  buckle,  so  the  NPRM 
proposed  that  push  bottons  have  a 
minimum  area  of  0.6  square  inch.  The 
minimum  surface  area  requirements 
applicable  to  motor  vehicle  seat  belts 
were  specified  for  other  types  of  release 
mechanisms  used  on  child  restraint 
buckles. 

The  NPRM  also  requested  comments 
on  regulatory  and  non-regulatory  ways 
in  which  the  issues  of  belt  length  and 
shell  width  could  be  addressed.  This 


request  was  based  on  the  Weber  and 
Allen  report  referenced  above  which 
raised  questions  about  the  length  of  the 
harness  webbing  used  in  child  restraints 
and  the  seating  width  of  the  shells.  The 
researchers  noted  that  use  of  winter 
clothing  significantly  increased  the 
amount  of  harness  webbing  needed  to 
accommodate  a  fully  clothed  child.  They 
reported  that  a  snowsuit  can  add  six 
inches  to  the  length  necessary  for  a 
harness  lap  belt  to  accommodate  a 
child.  Further,  researchers  said  that 
nearly  all  child  restraints  are  too  narrow 
for  the  size  children  they  claim  to 
accommodate! 

The  agency  received  16  comments  on 
the  NPRM,  and  the  commenters  included 
private  citizens,  safety  advocacy  groups, 
child  restraint  manufacturers,  and  the 
National  Transportation  Safety  Board. 
All  these  comments  were  considered  in 
developing  this  final  rule,  and  the  most 
relevant  ones  were  specifically 
addressed  in  the  following  discussion. 

Pre-Impact  Test  Buckle  Release  Force 
Limit.  In  the  NPRM,  the  agency 
specifically  sought  comments  on  the 
feasibility  of  manufacturing  buckles 
within  the  3  pound  range.  Many  of  the 
commenters  objected  to  the  proposed  9 
to  12  pound  force  limits,  primarily 
because  the  3  pound  range  was  said  to 
be  too  narrow  based  on  current 
manufacturing  techniques,  to  ensure  that 
all  buckles  would  comply  with  the 
proposed  requirement.  Some  of  these 
commenters  asserted  that  the  proposed 
3  pound  range  would  cause  the  buckle 
manufacturers  to  increase  buckle  prices 
in  order  to  recoup  the  costs  of  the 
changes  in  manufacturing  techniques 
and  quality  control  which  would  have  to 
be  implemented  to  satisfy  the  proposed 
requirement.  One  child  restraint 
manufacturer  offered  a  statistical 
analysis  of  buckle  release  force  tests  in 
an  effort  to  demonstrate  the  difficulty  of 
maintaining  a  3  pound  range  with 
current  buckle  manufacturing 
techniques.  The  manufacturer  indicated 
that  buckle  release  forces  can  vary  up  to 
3  times  the  standard  deviation  for  a 
given  sample.  The  standard  deviation 
for  current  production  buckles  is 
sufficiently  large  that,  given  a  mean  of 
10.5  pounds  and  a  range  of  3  pounds, 
some  buckles  would  have  release  forces 
outside  the  range.  A  different 
manufacturer  submitted  data  from  tests 
of  current  buckle  designs  showing  that 
the  release  force  can  vary  by  as  much  as 
6  pounds  for  current  buckles.  Finally, 
several  commenters  objected  to  the 
proposed  9  pound  minimum  release 
force  on  the  grounds  that  buckles 
manufactured  in  compliance  with  the 
Canadian  child  restraint  standard. 


which  specifies  an  8  pound  minimum 
release  and  16  pound  maximum  release 
force,  would  not  satisfy  the  proposed 
U.S.  standard.  These  commenters 
further  stated  that  NHTSA  should  use 
this  opportunity  to  harmonize  this 
requirement  with  the  Canadian 
standard. 

In  response  to  these  comments. 
NHTSA  has  reconsidered  its  proposed  9 
to  12  pound  range  for  the  buckle  release 
force  permitted  in  the  pre-impact  testing. 
The  agency  has  concluded  that  a  3 
pound  range  in  release  force  would  not 
be  feasible  with  current  manufacturing 
techniques,  and  the  benefits  of 
narrowing  the  feasible  range  to  3  pounds 
do  not  warrant  requiring  a  change  in 
current  manufacturing  techniques. 

The  only  research  study  of  which  the 
agency  is  aware  examining  the  most 
apporpriate  release  force  range  for  child 
restraint  buckles  is  entitled  "Child 
Restraint  System",  and  was  published  in 
1976  by  Peter  Amberg  of  the  National 
Swedish  Road  and  Traffic  Institute.  This 
study,  which  is  available  in  the  General 
Reference  section  of  Docket  No.  74-09. 
presented  the  results  of  testing  80 
children  aged  21^  ioAVz  years  and  200 
women.  This  study  concluded  that,  child 
restraint  buckles  should  have  a  release 
force  of  40  to  60  Newtons 
(approximately  9  to  13V4  pounds). 

After  analyzing  the  comments. 
NHTSA  has  determined  that  a  5  pound 
range  in  buckle  release  force  is  needed 
to  allow  for  current  buckle 
manufacturing  techniques.  Based  on  this 
determination  and  the  recommendations 
of  the  Amberg  study,  this  requires  child 
restraint  buckles  to  have  a  release  force 
of  between  9  and  14  pounds  before  the 
buckles  are  subjected  to  dynamic 
testing. 

The  agency  notes  that  this  rule  is  not 
precisely  harmonized  with  the  Canadian 
standard  for  child  restraint  buckle 
release  forces,  which  specifies  a 
minimum  release  force  of  8  pounds 
before  dynamic  testing  and  a  maximum 
release  force  of  16  pounds  after  dynamic 
testing.  NHTSA  has  adopted  a  9  pound 
minimum  release  force  because  of  its 
concern  that  3Vi  to  4  year  old  children 
could  open  their  child  restraint  buckles 
if  the  release  force  were  8  pounds,  as 
shown  in  the  Amberg  study.  Further,  the 
14  pound  maximum  release  force  before 
dynamic  testing  was  added  in  this  rule 
because  buckles  with  a  release  force  of 
more  than  14  pounds  are  difficult  for 
many  women  to  open  in  everyday  use. 
as  demonstrated  in  the  Amberg  study. 
The  result  of  these  differing 
requirements  on  the  United  States  and 
Canadian  is  that  buckles  which  comply 
with  the  Canadian  buckles  force 
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requirements  will  not  automatically 
comply  with  Standard  No.  213. 
However,  buckles  which  comply  with 
Standard  No.  213  will  also  comply  with 
the  buckle  force  requirements  of  the 
Canadian  standard. 

Pre-Impact  Buckle  Test  Procedure. 
The  NPRM  proposed  a  new  procedure 
for  this  test  The  same  procedures  have 
been  used  for  measuring  the  buckle 
release  force  in  both  the  pre-impact  and 
the  post-impact  testing.  Briefly  stated, 
the  child  restraint  is  installed  on  a 
standard  seat  assembly,  the  dummy  is 
positioned  in  the  child  restraint,  a  sling 
is  attached  to  each  wrist  and  ankle  of 
the  dummy,  and  the  sling  is  pulled  by  a 
designated  force.  As  noted  above,  the 
presence  of  the  dummy  and  the  force 
applied  to  the  sling  simulate  a  rollover 
crash  situation. 

The  NPRM  proposed,  and  this  final 
rule  adopts,  a  new  test  procedure  for  the 
pre-impact  testing,  because  there  is  no 
need  to  simulate  a  rollover  crash 
situation  before  impact.  The  NPRM 
proposed  placing  the  buckle  on  a  hard, 
flat  surface  and  loading  each  end  of  the 
buckle  with  a  force  of  two  pounds 
before  measuring  the  force  required  to 
release  the  buckle.  None  of  the 
commenters  objected  to  this  basic 
change  in  the  test  procedure,  and  it  is 
adopted  for  the  reasons  stated  in  the 
NPRM. 

Several  commenters  did  object  to  the 
release  force  application  device,  which 
was  proposed  as  a  rigid,  right  circular 
cone  with  an  enclosed  angle  of  90 
degrees  or  less.  This  device  would  be 
used  to  transfer  the  release  force  to  the 
push  button  release.  Some  commenters 
argued  that  this  device  would  not 
adequately  represent  real  world  push 
button  actuation.  Specifically,  they  were 
concerned  that  the  pointed  device 
applies  the  release  force  over  an  area 
considerably  smaller  than  that  of  a 
finger  or  thumb.  Other  commenters 
argued  in  favor  of  a  different  release 
force  application  device,  contending  that 
this  device  would  permanently  deface 
some  of  the  tested  buckles. 

NUTSA  had  decided  to  adopt  the 
proposed  conical  test  device.  Its  small 
contact  area  allow  accurate  positioning 
on  the  release  button,  which  will  yield 
consistently  repeatable  test  results.  The 
buckle  release  force  test  procedures 
proposed  in  the  NPRM,  as  modified  for 
this  final  rule,  were  conducted  by  the 
Calspan  Corporation  in  July  1984  during 
the  annual  FMVSS  No.  213  compliance 
test  procedures.  On  the  basis  of  these 
tests,  the  agency  concluded  that  the 
amended  test  procedures  simulate  real 
world  actuation  of  push  button  release 
mechanisms  l>ecause  the  release  force  is 
applied  in  a  manner  similar  to  hand 


operation  and  tests  with  several 
alternative  devices  indicated  that 
conical  devices  produce  release  force 
values  consistent  with  those  generated 
by  different  probes.  Manufactures 
choosing  to  test  a  large  number  of 
buckles  to  be  used  on  their  child 
restraints  can  place  a  protective  surface 
between  the  button  and  the  test  device 
to  prevent  defacing  of  the  buckles. 
Those  manufacturers  which  want  to  use 
an  alternative  test  device  are  free  to  do 
so,  provided  that  they  can  correlate  the 
results  obtained  with  that  alternative 
device  with  results  obtained  with  the 
specified  test  device,  whicA  will  be  used 
by  the  agency  in  compliance  tests. 

The  NPRM  proposed  that  the  force 
applied  by  the  test  device  be  "at  the 
center  line  of  the  push  button  0.125 
inches  from  a  movable  edge  and  in  the 
direction  that  produces  maximum 
releasing  effect."  Many  commenters 
argued  that  this  procedure  needed  to  be 
refined  to  take  account  of  the  different 
release  mechanisms.  One  commenter 
stated  that  there  are  two  different  types 
of  push  button  release  mechanisms, 
hinged  and  floating.  A  hinged  button  has 
one  fixed  edge  and  release  forces 
applied  near  the  fixed  edge  may  not 
activate  the  release  mechanism.  Instead, 
the  hinged  button  is  designed  to  release 
when  force  is  applied  near  the  center  of 
the  button  or  toward  the  edge  opposite 
the  fixed  edge.  On  the  other  hand,  the 
floating  button  has  no  fixed  edges  and  is 
designed  to  release  when  force  is 
applied  near  the  center  of  the  button. 
This  commenter  noted  that,  while  the 
force  application  proposed  on  the  NPRM 
may  be  suitable  for  hinged  buttons,  it 
would  be  inappropriate  for  floating 
buttons. 

The  agency  agrees  with  the 
commenters  that  some  further 
refinements  should  be  made  to  the  test 
procedures  to  account  for  the  different 
types  of  push  buttons.  Accordingly,  this 
rule  specifies  that  for  hinged  buttons, 
the  force  shall  be  applied  according  to 
the  procedures  proposed  in  the  NPRM. 
For  floating  buttons,  the  force  shall  be 
applied  at  the  geometric  center  of  the 
button.  These  differing  force  application 
points  will  take  into  account  the 
differing  designs  of  push  buttons, 
without  favoring  one  or  the  other  design. 

Several  commenters  stated  that  the 
NPRM  failed  to  specify  any  test 
procediu^s  for  buckles  designed  for  the 
insertion  of  two  or  more  buckle  latch 
plates,  even  though  a  number  of  buckles 
on  current  models  of  child  restraints  are 
designed  to  secure  more  than  one  belt. 
Further,  these  commenters  noted  that, 
while  the  NPRM  did  specify  a  two 
pound  pre-load  force  should  be  applied 
to  buckles  before  conducting  the  pre- 


impact  buckle  release  test,  it  failed  to 
specify  the  direction  in  which  the  force 
should  be  applied.  To  remedy  these 
perceived  shortcomings,  some  of  the 
commenters  recommended  that  (he  final 
rule  specify  that  the  two  pound  pre-load 
force  be  appUed  along  the  direction  of 
the  latch  plate  insertion  for  single  latch 
plate  buckles  and  that  the  two  pound 
force  be  divided  by  the  number  of  latch 
plates  and  the  resultant  force  applied  to 
each  latch  plate  in  the  direction  of  latch 
plate  insertion  for  multiple  latch  plate 
buckles.  This  final  rule  adopts  this 
recommendation.  The  NPRM's  intent 
was  that  the  force  be  applied  along  the 
direction  of  latch  plate  insertion,  and  it 
is  appropriate  to  make  this  intent 
explicit  in  this  final  rule.  Further,  the 
one  pound  pre-load  force  for  multiple 
latch  plate  buckles  is  sufficient  force  to 
simulate  the  tension  which  would  be 
present  in  property  adjusted  belts,  yet 
small  enough  so  as  not  to  simulate  other 
forces  which  would  not  be  present  in 
normal  everyday  use.    " 

Along  these  lines,  one  conunenter 
suggested  that  the  pre-load  force  be 
increased  from  two  to  five  pounds.  This 
commenter  stated  that  the  proposed  pre- 
load force  of  two  pounds  might  not  be 
sufficient  to  release  the  buckles,  while 
the  five  pound  load  would  assure  that 
the  buckles  always  release.  Further,  the 
commenter  noted  that  Standard  No.  209 
allows  a  false  latching  load  of  five 
pounds  maximum,  and  that  this  change 
would  make  the  two  Standards 
consistent. 

NHTSA  is  not  persuaded  by  these 
comments,  and  has  not  incorporated  the 
suggested  change  in  this  final  rule.  For 
the  pre-impact  buckle  release  force  test 
procedure,  the  2  pound  pre-load  is 
designed  to  simulate  the  separation 
tension  in  the  harness  restraint  system 
during  normal  use  and  approximate  the 
buckle  loading  on  a  restraint  system 
adjusted  for  the  comphance  impact  test. 

Section  S5.2(g)  of  Standard  No.  209,  on 
the  other  hand,  is  not  intended  to 
approximate  forces  present  during 
normal  buckle  operation.  That  section 
requires  that  the  buckle  latching 
mechanism  be  tested  for  durability  and 
then  the  latch  plate  or  hasp  inserted  in 
any  position  of  "partial"  engagement 
(false  latching).  When  the  buckle  and 
latch  plate  are  in  this  position  of 
"induced"  partial  engagement,  a  force  of 
5  pounds  force  or  less  shall  separate  the 
latch  plate  from  the  buckle.  The 
separation  of  the  latch  plate  is  affected 
without  operating  the  release 
mechanism.  Since  this  procedure  is  not 
intended  to  simulate  normal  buckle 
operation  but  to  test  the  susceptabiiity 
of  the  buckle  to  false  latching,  it  would 
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not  be  appropriate  to  incorporate  its 
loading  into  Standard  No.  213. 

Post-Impact  Buckle  Test  Procedure. 
As  noted  above,  the  NPRM  proposed  to 
reduce  the  maximum  force  needed  to 
release  the  buckle  after  it  had  been 
subjected  to  the  impact  test  from  the  20 
poXmd  level  currently  specified  to  16 
pounds.  A  higher  release  force  is 
specified  for  the  post-impact  test  to 
account  for  damage  which  might  occur    , 
to  the  buckle  during  the  impact  test  and 
to  counter  the  forces  which  could  be 
exerted  on  the  buckle  by  a  child  hanging 
upside  down  in  rollover  crash 
conditions.  The  reason  for  proposing  the 
lower  force  was  that  it  was  sufficient  to 
account  for  damage  which  might  occur 
to  the  buckle,  and  such  force  can  be 
generated  by  almost  ail  women  using 
only  one  hand,  according  to  the  Amberg 
study.  The  current  20  pound  force 
requirement  allows  buckles  which 
require  two  hand  operation  by  many 
adults,  and  two  hand  operation  is  often 
awkward  and  may  adversely  affect 
safety  in  emergency  situations.  The 
agency  notes  that  the  Canadian 
standard  also  specifies  a  maximum  post 
impact  force  of  16  pounds.  No 
commenters  objected  to  this  proposed 
change,  and  it  is  adopted  herein  for  the 
reasons  explained  above. 

The  preamble  to  the  NPRM  did  not 
discuss  any  other  changes  to  the  post- 
impact  testing  procedure,  because  the 
agency  did  not  intend  to  propose  any 
changes  other  than  reducing  the 
maximum  release  force  for  the  buckles. 
However,  section  S6.2.2  of  Standard  No. 
213  as  published  in  the  NPRM  indicated 
that  the  self-adjusting  sling  which  is 
attached  to  the  dummy  to  simulate  a 
rollover  crash  situation  should  be 
attached  only  to  the  dunmiy's  ankles. 
The  Standard  currently  requires  the  sling 
to  be  attached  to  the  dimimy's  wrists 
and  ankles,  and  this  requirement  was 
inadvertently  omitted  from  the  NPRM 
language.  This  final  rule  corrects  this 
omission,  so  no  change  is  specified  for 
the  post-impact  testing  except  the 
reduction  in  buckle  release  force. 

Buckle  latching.  The  NPRM  proposed 
adding  the  latching  performance 
requirements  of  sections  S4.3(g)  and 
S5.2(g)  of  Standard  No.  209  to  Standard 
No.  213.  These  procedures  test  the 
latching  performance  of  seat  belt 
buckles  to  ensure  that  the  buckle 
materials  and  structure  will  operate 
properly  after  numerous  cycles  of 
latchings  and  unlatchings.  As  explained 
in  the  NPRM,  this  step  should  reduce  or 
eliminate  the  false  latching  problems 
experienced  by  child  restraint  users. 
False  latching  occurs  when  buckles  are 
apparently  latched,  but  then 
subsequently  pop  open.  NHTSA  believes 


that  most  of  the  false  latchings  result 
from  pooriy  designed  or  cycle  degraded 
latching  mechanisms,  and  that  the 
Standard  No.  209  requirements  will 
eliminate  latching  mechanisms  which 
are  pooriy  designed  or  subject  to  cycle 
degradation. 

Most  of  the  commenters  who 
addressed  this  proposal  supported  its 
adoption,  although  several  commenters 
stated  that  additional  requirements  may 
be  needed  to  ensure  that  false  latching 
does  not  continue  to  be  a  significant 
problem.  The  National  Transportation 
Safety  Board  stated  that  it  had  evidence 
that  brand-new  child  restraint  buckles, 
not  yet  subject  to  material  wear,  are 
prone  to  false  latching,  and  that 
additional  requirements,  along  the  lines 
of  the  European  requirement  that 
latchplates  be  ejected  by  a  spring 
located  in  the  buckle  when  the  buckle  is 
not  properly  latched,  may  be  necessary 
to  prevent  false  latching.  Other 
suggestions  from  the  commenters 
included  requiring  the  use  of  color- 
coded  push  buttons  to  show  when  the 
buckle  was  properiy  latched  and 
requiring  specific  warnings  in  the 
manufacturer's  instruction  manuals 
urging  parents  to  check  for  false 
latchings  every  time  they  fasten  the 
buckles. 

NHTSA  has  adopted  the  requirements 
proposed  in  the  NPRM  to  reduce  the 
false  latching  problems.  The  agency 
believes  that  the  Standard  No.  209  seat 
belt  buckle  tests  will  identify  buckles 
which  are  subject  to  false  latchings 
because  of  materials  wear  or  poor 
design,  because  false  latching 
complaints  by  consumers  have  been 
eliminated  for  motor  vehicle  seat  belts 
and  the  agency  expects  that  these  tests 
will  substantially  reduce  this  problem 
for  child  restraint  buckles  as  well.  The 
agency  will  continue  to  monitor 
problems  of  false  latchings,  and  will 
consider  additional  requirements  to 
address  that  problem  if  necessary. 

Buckle  Size.  The  NPRM  proposed  to 
specify  a  minimum  area  for  the  buckle 
release  mechanism,  because  some  of  the 
difficulties  reported  in  opening  child 
restraint  buckles  were  believed  to  arise 
from  the  small  size  of  the  buckle  release 
mechanism.  As  noted  earlier,  the 
smaller  the  area  of  the  push  button,  the 
more  difficulty  there  is  in  applying  the 
forces  which  must  be  exerted  to  open 
the  buckle.  Those  commenters  which 
addressed  this  issue  supported  the 
proposed  requirement  that  push  buttons 
used  on  child  restraints  have  a  minimum 
release  area  of  0.6  square  inch,  and  it  is 
adopted  in  this  final  rule. 

Belt  Length/Shell  Width.  The  NPRM 
solicited  comments  on  steps  which 


could  be  taken  to  address  the  issues  of 
belt  length  and  shell  width.  These  issues 
arose  after  a  research  report  noted  that 
children  clad  in  winter  clothes  need  up 
to  six  additional  inches  of  belt  webbing, 
and  that  many  current  child  restraints 
do  not  have  this  extra  belt  length.  In 
addition,  the  report  noted  that  nearly  all 
child  restraints  are  too  narrow  for  the 
size  children  they  claim  to 
accommodate.  The  NPRM  noted  that  a 
long-range  solution  was  for  the  agency 
to  use  additional  test  dimimies  to 
simulate  larger  children.  A  possible 
short-term  answer  was  to  conduct  the 
crash  tests  with  the  dummies  clad  in  a 
typical  snowsuit. 

Several  commenters  stated  that 
regulatory  action  was  not  needed  in  this 
area.  Child  restraint  manufact\u«rs 
generally  believe  that  the  industry  will 
adjust  belt  length  and  shell  width  in 
response  to  consumer  demand,  and 
believe  that  any  regulations  at  this  time 
would  only  add  costs  and  research 
burden  without  substantially  benefiting 
child  safety.  The  Physicians  for 
Automotive  Safety  stated  that  the 
agency  should  approach  those 
manufacturers  with  problems  in  these 
areas  and  request  voluntary  remedial 
action,  instead  of  pursuing  rulemaking. 
That  group  also  stated  that  it  knew  of 
only  one  model  of  child  restraint  with 
problems  along  these  lines.  The  National 
Transportation  Safety  Board  stated  that 
the  agency  should  develop  regulations  in 
these  areas. 

Some  of  the  commenters  opposed  the 
use  of  snowsuits  on  the  test  dummies 
because  those  snowsuits  would  absorb 
some  of  the  crash  energy.  According  to 
these  commenters,  the  agency  wouldt  in 
effect,  reduce  the  severity  of  the  crash 
tests  by  so  dressing  the  test  dummies. 

In  view  of  the  above  comments 
rulemaking  will  be  deferred  in  this  area. 
The  agency  will  continue  to  monitor  the 
issues  of  seat  shell  size  and  harness 
webbing  length  associated  with  infant 
and  toddler  restraints  (40  pounds  and 
below)  to  determine  if  rulemaking  in  this 
area  will  be  necessary  in  the  future. 

Editorial  Correction.  Several 
commenters  noticed  that  there  was  a 
typographical  error  in  section  S5.4.3.5(a) 
of  the  NPRM.  That  section  referred  to 
testing  in  accordance  with  section 
S6.2.2,  while  the  correct  reference  was 
to  section  S6.2.1.  This  error  is  corrected 
in  this  final  rule. 

Economic  Effects.  NHTSA  has 
considered  the  effects  of  this  rule  and 
determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
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pruccdures.  TYtc  reduction  of  the  force 
levels  needed  lo  open  the  buckles,  (he 
incorpumliun  uf  the  lalchin}} 
n^quireinonls  uf  Standard  No.  2Uy.  the 
minimum  release  area  requiremeols.  and 
the  slight  cluinges  lo  the  pre-impact 
buckle  Icslidg  procedure  will  have  such 
minimal  impacts  on  the  industry  and  on 
the  costs  to  consumers  that  a  full 
regulatory  evaluation  is  not  needed. 

The  agency  has  also  considered  (he 
impacts  of  this  rule  as  required  by  the 
RcRuliilory  Flexibility  Act.  i  hereby 
certify  that  (his  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  not  significantly  increase 
the  testing  or  design  costs  for  child 
restraint  manufacturers.  Small 
organizations  and  governmental 
jurisdictions  will  be  affected  as 
purchasers  of  child  restraints.  However, 
the  cost  effcci  of  these  changes  is 
minimal.  Accordingly,  a  regulatory 
flexibility  analysis  has  not  been 
prepared. 

Finally,  the  agency  has  analyzed  this 
rule  for  the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  this  rule  will  not  have 
any  significant  effects  on  the  human 
environment. 

List  of  Sobfects  in  49  CFR  Part  571 

imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— (AMENDEDI 

§571.213    lAniendcdl 

In  consideration  of  the  foregoing. 
§  571.213  of  Title  49  of  the  Code  of 
Federal  regulations  is  amended  as 
folloMrs: 

1.  The  authority  citation  for  571 
continues  to  read  as  follows: 

Authoiity:  15  U.S.C.  1392, 1401. 1403.  and 
1407:  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  S5.4.3.5  is  revised  to  read  as 
follows: 


(a)  When  tested  in  accordance  with 
Sb2^\  prior  to  the  dynamic  lest  of  S&1, 
nut  release  when  a  force  of  less  than  9 
pounds  is  a(^lied  and  shall  release 
when  a  force  of  not  more  than  14  pounds 
is  applied: 

(I))  After  the  dynamic  test  of  S6.1, 
when  tested  in  accordance  with  S6.2.3. 
release  when  a  force  of  nut  more  than  16 
pounds  is  applied: 

(c)  Meet  the  requirements  of  S4.3(d)(2) 
of  FMVSS  No.  209  (§  571.209).  except 
that  the  minimum  surface  area  for  child 
restraint  buckles  designed  for  push 
button  application  shall  be  06  square 
inch: 

(d)  Meet  the  requirements  of  S4.3(g)  of 
FMVSS  No.  209  (§  571.209)  when  tested 
in  accord.ince  with  55.2^)  of  FMVSS 
No.  209;  and 

(e)  Not  release  during  the  testing 
specified  in  S6.1. 

•        •        *        *        * 

(3)  Section  S6.2  is  revised  lo  read  as 

follows: 


S6.2    Buckie  release  test  procedure. 
The  belt  assembly  buckles  used  in  any 
child  restraint  system  shall  be  tested  in 
accordance  with  S6.2.1  through  S6uL4 
inclusive. 


S5.4.3.5    Buckle  Release.  Any  buckle 
in  a  child  restraint  system  belt  assembly 
designed  to  retrain  a  child  using  the 
system  shall: 


4.  Section  S6.2.1  is  revised  to  read  as 
follows: 

***** 

S6.2.1    Before  conducting  ttie  testing 
specified  in  S6.1.  place  the  locked 
buckle  on  a  hard,  flat,  horizontal 
surface.  Each  belt  end  of  the  buckle 
shall  be  pre-loaded  in  the  following 
manner.  The  anchor  end  of  the  buckle 
shall  be  loaded  with  a  two  pound  force 
in  the  direction  away  from  the  buckle.  In 
the  case  of  buckles  designed  to  secare  a 
single  latch  plate,  the  bell  latch  plate 
end  of  the  buckle  sliall  be  loaded  with  a 
two  pound  force  in  the  direction  away 
from  the  buckle  In  the  case  of  buckles 
designed  to  secure  two  or  more  latch 
plates,  the  bell  latch  plate  ends  of  (he 
buckle  shall  be  loaded  equally  so  that 
the  total  load  is  2  pounds,  in  the 
direction  away  from  the  buckle  For 
pushbutton-release  buckles  the  release 
force  shall  be  applied  by  a  conical 
surface  (cone  angle  not  exceeding  90 


degrees).  For  pushbutton  release 
mechanisms  with  a  fixed  edge  (referred 
to  in  Figure  6  as  "hinged  button"),  the 
release  force  shall  be  applied  at  (he 
ccnterline  of  the  button,  0.125  inches 
away  from  (he  movable  edge  directly 
opposite  the  fixed  edge,  and  in  the 
direction  that  produces  maximum 
releasing  effect.  For  pushbutton  release 
mechanisms  with  no  fixed  edge  (referred 
to  in  Pigure  6  as  "floating  button"),  the 
release  force  shall  be  applied  at  the 
center  of  the  release  mechanism  in  Ihe 
direction  that  produces  the  maximum 
releasing  effect.  For  all  other  buckle 
release  mechanisms,  the  force  shall  be 
applied  on  (he  centerline  of  the  buckle 
lever  or  finger  tab  in  the  direction  that 
produces  the  maximum  releasing  effect. 
Measure  the  force  required  to  release 
the  buckle.  Figure  6  illustrates  the 
loading  for  the  different  buckles  and  the 
point  where  the  release  force  shouk)  be 
appKed,  and  Figure  7  illus(rates  the 
conical  surface  used  to  apply  (he  release 
force  to  pushbutton-release  buckles. 

5.  Section  S6.2.2  is  revised  to  read  as 
follows: 


S6.2.2    After  completion  of  the  testing 
specified  in  S6.1.  and  before  the  buckle 
is  unlatched,  tie  a  self-adjusting  sling  lo 
each  wrist  and  ankle  of  the  test  dummy 
in  the  manner  illustrated  in  Figure  4. 
***** 

6.  Section  S6.2.4  is  revised  lo  read  as 
follows: 


S6.2.4    While  applying  the  force 
specified  in  S6.2.3.  and  using  the  device 
shown  in  Figure  7  for  pu8hba((oB-release 
buckles,  apply  the  release  force  in  the 
manner  and  location  specified  in  S6,2.1 
for  the  type  of  buckle  Measure  the  force 
required  to  release  the  buckle. 

7.  Section  S6.2.5  is  removed. 

8.  Two  new  drawings  (Figures  6  and  7) 
are  added  at  the  end  of  §  571.213, 
appearing  as  follows: 

Issued  on  August  15, 1985. 
Oiaire  K.  Stoed. 

Administrator. 
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Figure  6.  Pre-impact  Buckle  Release  Force  Test  Set-up 
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Figura  7.  Relaase  Force  Application  Device  - 
Push  Button  Release  Buckles 

[FR  Doc.  85-19907  Filed  8-20-85;  8:45  am] 

enXING  CODE  4«tO-57-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Gardenia 
Brighamii  (Na'u  or  Hawaiian  Gardenia) 
and  WittKJrawal  of  Proposed 
Designation  of  Critical  Habitat 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  Service  determines 
Gardenia  brighamii  (na'u  or  Hawaiian 


gardenia]  to  be  an  endangered  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended.  This 
plant  occurs  in  the  wild  on  Lanai  (about 
6  plants),  Molokai  (2  plants),  and  Oahu 
(a  single  plant),  but  is  now  believed  to 
be  extinct  on  Hawaii  and  Maui.  This 
species  is  vulnerable  to  any  substantial 
habitat  alteration  and  faces  the 
potential  threats  of  grazing  and 
browsing  by  domestic  and  feral  animals, 
fire,  soil  erosion,  introduced  insect 
pests,  rodent  predation,  competition 
horn  exotic  plants,  and  potential 
development  on  and/or  near  the  sites 
where  it  occurs.  This  determination  that 
Gardenia  brighamii  is  an  endangered 
species  implements  the  protection 
provided  by  the  Endangered  Species  Act 
of  1973,  as  amended.  The  Service  further 
withdraws  its  proposal  to  designate 
critical  habitat  for  this  species. 

DATE:  The  effective  date  of  this  rule  is 
September  20, 1985. 

ADDRESS:  The  complete  file  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Lloyd  500  Building,  500  NE. 
Multnomah  Street,  Suite  1692,  Portland, 
Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  S.  White.  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

Past  collections  and  field  notes  on 
Gardenia  brighamii  indicate  that  it  once 
grew  on  the  islands  of  Hawaii  and  Maui, 
where  it  is  not  known  to  be  extant  in  the 
wild  today.  The  species  was  first 
collected  in  1864-65  by  Horace  Mann 
and  William  Brigham,  and  was  formally 
described  by  Mann  in  1867.  It  still 
occurs  on  Lanai  (about  6  plants)  and 
Molokai  (2  plants),  as  well  as  on  Oahu, 
where  a  single  plant  remains  in  the  wild. 
The  ciurent  habitat  has  been  severely 
degraded  and  altered  by  grazing  and 
browsing  animals  (e.g.,  domestic  cattle 
and  feral  goats,  respectively).  The 
invasion  of  exotic  plants  such  as 
Lantana  camara,  Leucaena 
Leucocephala,  Schinus  terebinthifolius, 
and  various  grass  species  crowds  out 
the  remaining  dry  forest  and  shades  out 
any  seedlings  that  may  have  survived 
rat  predation  on  the  fruits.  The 
remaining  habitats  on  Lanai  and 
Molokai  are  found  on  marginal  land 
used  for  grazing. 

Gardenia  brighamii  was  a  distinctive 
element  of  the  lowland  dry  forest.  It  is  a 
tree  growing  20  to  30  feet  in  height,  with 
a  smooth  trunk  6  to  12  inches  or  more  in 


diameter  and  a  spreading  canopy  of 
shiny  dark-green  leaves.  The  white  to 
cream-colored  flowers  are  1  to  2  inches 
long  and  very  fragrant,  and  resemble  the 
Tahitian  gardenia  [G.  taitensis)  in 
shape. 

Section  12  of  the  Endangered  Species 
Act  of  1973  (Act)  directed  the  Secretary 
of  the  Smithsonian  Institution  to  prepare 
a  report  on  those  plants  considered  to 
be  endangered,  threatened,  or  extinct. 
This  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9, 1975.  On  July  1, 
1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  CFR  27823)  of 
its  acceptance  of  this  report  as  a  petition 
within  the  context  of  section  4(c)(2]  of 
the  Act  (petition  acceptance  is  now 
governed  by  section  4(b)(3)  of  the  Act. 
as  amended],  and  of  its  intention  to 
review  the  status  of  the  plant  taxa 
named  within.  On  June  16, 1976,  the 
Service  published  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  taxa  to  be  endangered  species. 
This  list  was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1, 1975,  Federal  Register 
publication.  Gardenia  brighamii  was 
included  in  the  July  1, 1975,  notice  and 
the  June  16, 1976,  proposal.  General 
comments  on  the  1976  proposal  were 
summarized  in  an  April  26, 1978,  Federal 
Register  publication  (43  FR  17909). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  Subsequently,  on 
December  10, 1979,  the  Service 
published  a  notice  of  the  withdrawal  of 
the  portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  flnal,  along  with 
other  proposals  that  had  expired  (44  FR 
70796);  this  notice  of  withdrawal 
included  Gardenia  brighamii.  The 
Service  published  an  updated  notice  of 
review  on  December  15, 1980  (45  FR 
82480),  which  included  Gardenia 
brighamii.  A  reproposal  was  published 
on  October  12, 1984  (49  FR  40058],  based 
on  information  available  at  the  time  of 
the  1976  proposal  and  information 
gathered  after  that  time  and  summarized 
in  a  detailed  status  report  prepared 
under  contract  by  a  University  of 
Hawaii  botanist  (Gagne  1982).  The 
Service  now  determines  Gardenia 
brighamii  to  be  an  endangered  species 
with  the  publication  of  this  final  rule. 
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Summary  of  Comments  and 
RRCommefidations 


in  the  October  12. 1984,  pn)p()spd  rulfr 
(49  KR  40a'i8)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  mijjht  contriltute  to  the 
development  of  a  final  rule.  Appropriate 
St.ile  agencies,  the  county  government. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requf;sl<.*d  to 
comment.  A  newspaper  notice  that 
invited  general  public  comment  was 
published  in  the  Honolulu  Advertiser  an 
December?,  1984.  Five  comments  were 
received  and  are  summarized  and 
discussed  below. 

The  ilawaii  State  Department  of  I^nd 
and  Natural  Resources.  Division  of 
Forestry  and  Wildlife.  suppf)rted  the 
listing  of  Gardenia  bri^homii  as  an 
endangered  species  because  of  the  low 
populatioanumbers.  the  deterioration  of 
its  habitat,  and  the  need  for  more 
protection  of  this  species.  The  Division 
stated  that  its  office  is  aware  of  three 
individuals  on  Lanai  and  two  on 
Molakai,  which  have  not  been  visited 
for  several  years  and  may  no  longer  be 
alive;  it  had  no  information  on  the  Oahu 
plant  The  Division  believes  that  the  685 
acrt!s  proposed  for  critical  habitat  is  too 
large  an  area  to  set  aside  for  a  single 
purpose,  and  may  cause  problems  for 
the  landowner.  It  recommended  that 
alternate  land  uses,  compatible  with  the 
survival  of  the  tree,  should  be  explored, 
as  more  than  just  the  designation  of 
critical  habitat  will  be  required  to  save 
this  species. 

A  member  of  the  Friends  of  the  Maui 
Botanical  Garden  concurred  that 
Gardenia  brighamii  should  be  listed  as 
endangered.  He  also  supported  the 
designation  of  critical  habitat.  Because 
the  trees  need  to  be  protected  from 
exotic  grasses  and  shrubs,  and  deer 
need  to  be  fenced  out,  he  commented 
that  685  acres  would  be  too  large  an 
area  to  manage  effectively.  He 
suggested  that  a  permanent  botanical 
worker  be  hired  to  oversee  and  protect 
the  endangered  species  in  Hawaii. 

Castle  &  Cooke,  Inc.  (C&C),  owner  of 
the  land  on  Lanai  that  had  been  , 
proposed  as  critical  habitat,  opposed  the 
listing  of  Gardenia  brighamii  as  an 
endangered  species,  although  it  stated 
that  it  is  sensitive  to  the  efforts  to 
protect  the  species  and  will  fully 
cooperate  with  conservation  actions  by 
Federal  and  State  agencies  should  the 
species  be  listed.  One  of  the  main 
concerns  of  C&C  is  the  impact  that 
designating  critical  habitat  would  have 
upon  its  long-term  land  management 
plans.  C&C  noted  that  Betsy  H.  Gagne, 


in  the  status  report  she  compiled  on  the 
gardenia,  reported  that  Kenepuu 
p(»puJation  occurs  within  an  art;a  of  only 
alKiul  275  acres.  Since  her  report,  other 
plants  have  been  located  in  remote 
areas  of  Lanai  that  are  not  contiguous 
with  the  proposed  critical  habitat.  C&C 
believes  that  the  proposed  critical 
habitat  is  excessive,  and.  as  it  does  not 
enbrace  all  of  the  plants,  questions  the 

need  for  it.  C&C  continued. we 

feel  that  the  designation  of  a  critical 
habitat  for  G.  brighamii  will  cause  more 
harm  to  the  species  by  calling  attention 
to  the  species.  We  have  observed  that 
often  a  greater  damage  results  from 
well-meaning  parties  collecting  plants 
with  the  intention  of  protecting  the 
species  by  cultivation  and  propagation 
*  *  *."  Also,  C&C  questioned  the 
accuracy  of  the  species  census  and 
noted  that  the  species  is  in  cultivation  in 
botanical  gardens  and  has  been  offered 
for  sale  in  plant  sales. 

The  single  individual  plant  known 
from  Oahu  occurs  on  land  owned  by  the 
Campbell  Estate  and  leased  to  the 
Tongg  Ranch.  Neither  the  owner  nor  the 
lessee  provided  recommendations  or 
additional  information  in  their  letters. 
In  response  to  the  comment  on  the 
accuracy  of  the  census  of  the  Lanai 
population,  it  appears  that  the  original 
estimate  of  ten  was  high.  Three  plants 
are  presently  known  from  the  Kanepu'u 
area  and  an  additional  three  recently 
were  discovered  on  the  north  and  west 
slopes  of  Lana'ihale.  making  a  total  of 
six  trees  on  that  island.  A  re-estimate  of 
the  patchy  remnants  of  dry  forest  at 
Kanepu'u  also  was  undertaken.  Two  of 
the  three  trees  of  this  area  are  in  a  330- 
acre  forested  area;  the  other  is  in  a  48- 
acre  forested  patch. 

In  response  to  the  comment  on 
cultivated  plants  and  plants  offered  for 
sale,  one  of  the  purposes  of  the  Act  is  to 
conserve  the  ecosystems  which  sustain 
endangered  species.  Cultivated  plants 
do  not  aid  in  the  conservation  of  native 
habitat,  nor  do  they  normally  represent 
an  adequate  diverse  sample  of  the  gene 
pool  of  a  species.  Their  value  is  as  a 
backup  resource  for  the  wild  population. 
The  presence  of  the  species  in  private 
gardens  and  the  fact  that  it  has  been 
sold  at  plant  sales  in  the  past  indicate 
that  the  species  has  potential 
ornamental  value.  This  may  be  an 
added  threat  to  its  existence,  as  the 
collection  of  cuttings  may  damage  the 
few  remaining  wild  trees  and  the 
collection  of  seed  may  prevent 
reproduction  in  native  populations. 

In  response  to  the  question  of  critical 
habitat,  the  Service  has  considered  the 
three  that  commented  on  critical  habitat 
and  has  reconsidered  its  proposal  to 


designate  critir:al  habitat  for  Gardf^nia 
brighamii.  The  proposed  critical  habitat 
consisted  of  685  acres  in  the  Kanepu'u 
area  of  Lanai.  The  proposed  critical 
habitat  comprises  a  remnant  of  native 
f(»rest;  ertKled,  laterizcd  areas;  and  areas 
vegetated  with  introduced  grasses, 
shrubs,  and  trees.  Only  two  of  the  six 
known  gardenia  trees  on  Lanai  are  now 
known  to  l»e  within  the  boundary  of  the 
proposed  critical  habitat:  a  third  is  in 
another  patch  of  native  dry  forest  about 
a  half  mile  away,  while  the  remaining 
three  trees  are  on  other  parts  of  the 
island.  To  designate  the  proposed  area 
as  critical  habitat  would  not  reflect  the 
habitat  needs  of  the  plant.  The  area 
proposed  for  designation  exceeds  that 
which  could  be  justified  as  critical 
habitat  for  the  two  trees  it  contains. 
However,  any  more  narrowly  delimited 
designation  for  these  or  other 
individuals  of  the  species  would  expose 
them  to  an  increased  threat  of  collection 
or  vandalism.  Given  the  negligHjle 
increment  of  protection  for  the  species 
that  would  be  provided  by  such 
designation,  the  Service  no  longer 
believes  it  prudent  to  designate  critical 
habitat  for  this  species.  Because 
Gardenia  brighamii  is  presently  in 
cultivation,  and  young  plants  have  been 
sold  in  the  past,  the  Service  believes 
there  is  an  interest  in  and  a  ma^^^et  for 
the  species.  The  fact  that  there  are 
documented  acts  of  vandalism  against 
plants  in  Hawaii  and  other  parts  of  the 
United  States  further  supports  the 
inappropriateness  of  designating  critical 
habitat  in  this  case  (see  "Critical 
Habitat"  section  below). 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  ail  information 
available,  the  Service  has  determined 
that  Gardenia  brighamii  should  be 
determined  to  be  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C 
1531  et  sag.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (codified  at  50  CFR 
Part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Gardenia  brighamii  Mann 
(na'u  or  Hawaiian  gardenia)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  This  species  once 
grew  on  five  of  the  Hawaiian  Islands, 
where,  at  least  on  the  island  of  Molokai. 
it  was  a  fairly  common  component  of 
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the  native  dryland  forests.  Today  it  still 
occurs  on  the  islands  of  Lanai  (about  6 
plants),  Molokai  (2  plants),  and  Oahu  (1 
plant).  It  is  now  beheved  extinct  on 
Hawaii  and  Maui.  Grazing  and  browsing 
by  domestic  and  feral  animals  and  the 
invasion  of  exotic  shrubs,  forbs,  and 
grasses  have  caused  severe  degradation 
of  its  habitat.  Urbanization,  pineapple 
fields  (on  Lanai  and  Molokai),  sugar 
cane  fields  (on  Oahu  and  Maui),  and 
pastures  (on  Oahu,  Maui,  and  Hawaii) 
have  replaced  most  of  the  dryland 
forests  in  Hawaii.  The  Molokai 
population  grows  at  the  edge  of  an 
erosion  gully;  several  trees  were  lost 
recently  when  the  gully  walls  collapsed 
during  winter  storms.  Further  grazing 
and  browsing  by  domestic  and  feral 
animals,  fiuiher  invasion  and  spread  of 
exotic  plants,  potential  urbanization  or 
development,  and,  as  the  plants  grow  in 
dry  parts  of  the  islands,  the  continual 
possibility  of  fires,  are  all  existing 
threats  to  the  future  survival  of  the 
species. 

B.  OvetvtiUzation  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  the  species  has 
apparently  not  been  adversely  affected 
by  collecting  in  the  past,  it  is  potentially 
an  attractive  garden  subject.  Because  of 
the  extremely  low  number  of  remaining 
individuals,  any  further  horticultural 
collecting  could  jeopardize  the  species. 

C.  Disease  or  predation.  The 
introduced  black  twig  borer, 
Xylosandrus  compactus  (Scolytidae), 
attacks  terminal  shoots  and  has  severely 
affected  the  one  wild  tree  on  Oahu.  Rats 
appear  to  gnaw  the  fiuit  while  it  is  still 
on  the  tree,  severely  reducing  the 
chances  of  successful  regeneration.  The 
full  impact  of  grazing  remains  to  be 
determined. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  regulatory 
mechanisms  exist  at  the  present  time. 
Federal  listing  would  automatically 
invoke  hsting  under  Hawaii  State  law, 
which  prohibits  taking  and  encourages 
conservation  by  State  government 
agencies. 

E.  Other  natural  or  man  made  factors 
affecting  its  continued  existence.  The 
number  of  plants  of  this  species  has 
been  greatly  reduced  due  to  factors 
enumerated  above.  Further  reduction  of 
the  breeding  population  (gene  pool]  may 
have  adverse  effects  of  the  reproductive 
capacity  and  survival  of  this  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  conunercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 


perferred  action  is  to  list  Gardenia 
brighamii  as  endangered.  Due  to  the  low 
number  of  extant  trees  and  the  threats 
posed  to  the  species,  threatened  status 
is  not  appropriate.  The  designation  of 
critical  habitat  is  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  Critical  habitat  is  not 
being  designated  for  Gardenia 
brighamii,  as  it  is  believed  to  be  neither 
prudent  nor  beneficial  to  the  species  to 
do  so.  Due  to  the  additional  information 
provided  during  the  open  comment 
period  (see  "Summary  of  Comments  and 
Recommendations"  section,  above),  the 
area  proposed  as  critical  habitat  would 
not  accurately  reflect  the  habitat 
requirements  of  the  species.  Any 
reduction  or  further  refinement  of  the 
area  to  be  designated  might  threaten  the 
plant  with  taking,  an  activity  difficult  to 
enforce  against  and  not  regulated  by  the 
Endangered  Species  Act  with  respect  to 
plants,  except  for  a  prohibition  against 
removal  and  reduction  to  possession  of 
endangered  plants  from  areas  under 
Federal  jurisdiction.  Publication  of 
critical  habitat  descriptions  would  make 
this  species  more  vulnerable  and 
increase  enforcement  problems. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for  Gardenia 
brighamii  at  this  time.  The  proposed 
designation  of  critical  habitat  for  this 
species  is  therefore  withdrawn. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 


critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990:  )une  29. 1983). 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species,  or  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Currently,  no  Federal 
involvement  is  known  to  exist  with 
regard  to  Gardenia  brighamii. 

The  only  known  potential  action  that 
may  be  affected  by  the  listing  is  the 
casual  use  of  the  Kanepu'u  area.  Federal 
listing  automatically  results  in  similar 
listing  by  the  State  and,  therefore, 
enforcement  of  the  State's  own 
regulations  comes  into  effect.  These 
regulations  may  limit  casual  use  by 
prohibiting  the  taking  of  the  plants. 
Take,  in  the  State  law,  is  defined  as 
picking  or  otherwise  damaging  the 
plants.  Voluntary  or  mandatory 
protection  of  this  species  and  its  habitat 
will  require  cooperation  among  the  land 
owners.  Castle  &  Cooke,  Inc.,  the  State 
of  Hawaii,  the  County  of  Maui,  and  the 
U.S.  Fish  and  Wildlife  Service. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Gardenia  brighamii,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.81. 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  No  interstate  or  foreign 
trade  in  this  species  is  known,  although 
it  has  been  sold  locally.  It  is  anticipated 
that  few  trade  permits  involving 
Gardenia  brighamii  would  ever  be 
sought  or  issiied  since  the  species  is  not 
common  in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982,  prohibits  the  removal 
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and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  This 
prohibition  is  not  expected  to  be 
significant  for  Gardenia  brighamii,  since 
all  of  the  known  plants  are  on  private 
property.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Service,  Washington,  D.C. 
20240  (703/235-1903). 

National  Environmontal  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  widlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 


Regulations  Promulgation 

PART  17— {AMENDED] 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L  95-632.  92  StaL 
3751;  Pub.  L.  96-159.  93  Slat.  1225;  Pub.  L  97- 
304, 96  Stat.  1411  (16  U.S.C.  1531  et  seg.). 

2.  Amend  S  17.12(h)  by  adding  the 
following  in  alphabetical  order  under 
the  family  Rubiaceae,  to  the  list  of 
Endangered  and  Threatened  Plants: 

917.12    Endangered  and  ttireatenad     . 


(h) 


Species 


Scientific  name 


Common  name 


Status         WKen 


Cntcal 


RiAiaceae— Coffee  family:  Gardenia  bng-    Na'u  (Hawaiian  gardenia) U.S.A.  (HI) „ E 

hami. 


19S 


NA 


Dated:  August  8. 1985. 
P.  Daniel  Smith. 

Acting  Deputy  Assistanl  Secretary  for  Fish 
and  Wildlife  and  Parks. 
[FR  Doc.  85-19909  Filed  8-20-85:  8:45  am] 
BILUNG  CODE  4310-SS-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Determine 
Primula  Maguirei  (IMaguire  Primrose) 
To  Be  a  Threatened  Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


SUMMARY:  The  Service  has  determined 
Primula  maguirei  (Maguire  primrose)  to 
be  a  threatened  species  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended.  Critical  habitat  is 
not  included  in  this  final  rule.  There  are 
nine  known  populations  of  Primula 
maguirei;  all  are  located  in  Logan 
Canyon,  Cache  County,  Utah,  on  U.S. 
Forest  Service  lands.  The  species  is 
found  only  on  ledges  and  in  cracks  of 
vertical  cliffs  and  oufcroppings  of  rock 
within  the  canyon.  The  plant  is 
threatened  by  rock  climbing,  collecting. 


and  potential  campground  and  highway 
construction.  The  determination  that 
Primula  maguirei  is  a  threatened 
species  will  provide  it  protection  under 
the  authority  of  the  Endangered  Species 
Act  of  1973,  as  amended. 

dates:  The  effective  date  of  this  rule  is 
September  20. 1985. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Endangered 
Species  Office,  U.S.  Fish  and  Wildlife 
Service,  134  Union  Boulevard.  Fourth 
Floor.  Lakewood,  Colorado,  and  at  the 
Endangered  Species  Field  Office.  U.S. 
Fish  and  Wildlife  Service,  Room  2078 
Administration  Building,  1745  West  1700 
South,  Salt  Lake  City.  Utah  84104. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  England,  Botanist. 
Endangered  Species  Field  Office  at  the 
Salt  Lake  City  address  (801/524-4430  or 
FTS  588-4430). 

SUPPLEMENTARY  INFORMATION: 

Background 

Primula  maguirei  was  first  collected 
by  Aldous  and  Owen  on  May  10. 1911, 
and  was  later  described  by  L.O. 
Williams  (Williams  1936).  The  plant  is  a 


perennial  herb,  with  conspicuous  and 
showy  lavender  flowers.  Stems  are  1.5-4 
inches  (4-10  cm]  tall  and  bear  from  one 
to  three  flowers.  Leaves  are  broadly 
spatulate.  rounded  at  the  tip,  and  1-2.5 
inches  (3-7  cm)  long  and  0.3-0.5  inch 
(0.9-1.3  cm]  broad  (Welsh  and  Hiome 
1979). 

This  species  is  found  only  in  Logan 
Canyon,  Utah,  and  grows  on  damp 
ledges,  crevices,  and  overhanging  rocics 
of  the  canyon  walls.  It  occurs  within  an 
area  approximately  10  miles  (16  km)  by 
0.5  mile  (0.8  km]  (LM.  Shultz.  Utah  State 
University,  pers.  comm.  1984).  Montane 
shrubs,  aspen,  spruce,  and  fir  are  the 
dominant  species  of  the  plant 
community  in  this  area.  Primula 
maguirei  is  typically  found  on  northerly 
exposures  with  a  slope  of  50  to  100 
percent  and  at  elevations  of  4,800  to 
5,500  feet  (1.350-1.700  m).  Geological 
formations  of  the  canyon  are  composed 
mostly  of  carboniferous  limestones  and 
dolomites  (Welsh  1979). 

Primula  maguirei  was  first  observed 
in  Logan  Canyon  in  1911.  and  was  seen 
again  in  1932. 1937.  and  periodically 
since  then  (A.  Cronquist,  New  York 
Botantical  Garden,  pers.  comm.  1984); 
however,  there  is  no  estimate  of  the 
number  of  plants  foiuid  on  these 
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occasions.  At  present,  there  are  nine 
known  populations,  one  of  which 
contains  approximately  100  plants,  and 
the  remainder  of  which  contain  fewer 
than  30  each.  There  appears  to  be  good 
reproduction  within  populations  and 
reestablishment  of  seedlings  where 
habitat  is  unaltered  and  impacts 
minimal  (L.M.  Shultz.  Utah  State 
University,  pers.  comm.  1984).  All 
populations  are  threatened  by  rock 
climbing  and  collecting.  Some,  including 
the  largest  and  most  vigorous  extant 
populations,  are  threatened  by  potential 
highway  construction. 

Section  12  of  the  Endangered  Species 
Act  of  1973,  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plant  species  considered 
to  be  endangered,  threatened,  or  extinct. 
This  report  was  designated  House 
Document  No.  94-51  and  was  presented 
to  Congress  on  January  9. 1975.  On  July 
1, 1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823]  of  its 
acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2)  of 
the  1973  Act,  (petition  acceptance  is 
now  governed  by  section  4(b)(3)  of  the 
Act  as  amended),  and  of  its  intention  to 
review  the  status  of  the  plant  taxa 
named  within.  Primula  niaguirei  was 
included  in  the  report. 

On  December  15, 1980,  the  Service 
published  a  new  notice  of  review  for 
plants  in  the  Federal  Register  (45  FR 
82480),  which  included  Primula  maguirei 
as  a  Category  1  species.  Category  1 
comprises  taxa  for  which  the  Service 
presently  has  substantial  information  on 
the  biological  vulnerability  of  and 
threats  to  the  taxa  to  support  the 
appropriateness  of  proposing  to  list  the 
taxa  as  endangered  or  threatened 
species.  The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions  pending  as  of  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  species 
listed  in  the  December  15, 1980.  notice  of 
rf:view  were  considered  to  be  petitioned, 
and  the  deadline  for  a  fmding  on  those 
species,  including  Primula  maguirei, 
was  October  13, 1983. 

On  October  13. 19a3.  the  petition 
finding  was  made  that  listing /'r/z/ju/o 
mu^uirci  was  warranted  but  precluded 
by  other  pending  listing  actions,  in 
accordance  with  section  4(b)(3](B)(iii)  of 
the  Act.  Such  petitions  are  recycled 
under  sf.clion  4(b)(3J{C)(i).  The  Service 
published  a  proposed  rule  to  list  Primula 
niuguimi  as  a  threatened  spef:ics  on 
April  13. 1984  (49  FR  14771).  constituting 
the  next  1  year  finding  that  would  have 
b«;en  n;quired  on  or  before  October  13, 
1984. 


Summary  of  Comments  and 
Recommendations 

In  the  April  13, 1984,  proposed  rule  (49 
FR  14771)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment  A 
newspaper  notice  was  published  in  The 
Logan  Herald  Journal  on  May  14, 1984, 
which  invited  general  public  comment. 
Six  comments  were  received. 
Summaries  of  the  comments  and  the 
Service's  response  are  discussed  below. 
No  public  hearing  was  requested  prior 
to  May  29. 1984.  However,  a  meeting 
under  the  auspices  of  the  Utah 
Governor's  Office  of  Planning  and 
Budget  was  held  June  18, 1964.  This 
meeting  is  also  summarized  below. 

Five  comments  supported  the  listing  of 
Primula  maguirei  as  threatened  without 
the  designation  of  critical  habitat  and 
one  comment  opposed  the  listing  of  the 
species.  The  Forest  Service  expressed 
support  for  the  proposal,  and  indicated 
that  other  activities  such  as  the 
construction  of  trails,  bike  paths,  and 
power  transmission  line  corridors  may 
be  potential  threats  to  Primula  maguirei. 

Utah  Governor  S.M.  Matheson 
supported  the  proposal,  and  informed 
the  Service  that  no  populations  of 
Primula  maguirei  have  been  identified 
on  State  lands.  The  final  rule  has  been 
corrected  to  reflect  this  comment.  The 
Governor's  Office  also  indicated  that  the 
State  has  no  plans  for  Highway  89 
development  at  this  time  and  the  Utah 
Department  of  Transportation  has  no 
current  plans  for  highway  work  in  the 
vicinity  o{  Primula  maguirei  that  would 
affect  the  plant  populations. 

Dr.  Arthur  Cronquist  of  the  New  York 
Botanical  Garden  supported  the 
proposal,  and  suggested  the  Service 
modify  the  collection  dates  to  include 
several  more,  which  he  provided  the 
Service.  The  final  rule  reflncts  this 
information.  Two  additional  comments 
of  general  support  for  the  proposal  were 
received  from  G.E.  Gordon,  Utah 
Wildlife  Federation,  and  L.M.  Shultz, 
Utah  Slate  University. 

The  Utah  Cattlemen's  Association 
opposed  the  listing  of  Primula  maguin'i 
because  of  concern  regarding  the  effect 
that  a  listed  plant  species  would  have 
on  future  U.S.  Highway  89  improvement 
projects  in  I^)gan  Canyon.  Highway  89  is 
the  primary  route  from  the  regional 
commercial  and  cultural  center  of  l<ogan 
to  summer  cattle  ranges  in  the  Dear 
River  Range  and  to  agricultural  areas  of 


the  Bear  Lake  region  of  northern  Utah ' 
and  southeastern  Idaho.  The  Utah 
Cattlemen's  Association  believes  that 
public  safety  will  be  enhanced  by 
improvements  on  Highway  69,  which 
passes  through  Primula  maguirei 
habitat  and  that  this  should  outweigh 
any  consideration  for  absolute 
preservation  of  the  Ma^uire  primrose.  It 
suggests  that  adequate  protection  could 
be  extended  to  the  species  through  the 
National  Forest  Management  Act  (Title 
2800,  Chapter  2670.3(2)).  The  Service 
recognizes  the  concerns  of  this  group 
and  will  work  with  the  necessary  State 
and  Federal  agencies  through  the 
section  7  interagency  consultation 
process  in  an  e^ort  to  resolve  potential 
conflicts  between  road  construction  and 
the  conservation  of  Primula  maguirei  in 
Logan  Canyon. 

A  public  meeting  was  held  on  June  18, 
1984,  in  Ogden,  Utah.  Representatives 
from  the  Utah  Governor's  Office.  Utah 
Department  of  Transportation.  Utah 
Division  of  Wildlife  Resources.  Utah 
Division  of  State  Lands  and  Forestry. 
Utah  State  University,  U.S.  Forest 
Service,  and  U.S.  Fish  and  Wildlife 
Service  participated.  The  effect  of  listing 
Primula  maguirei  on  possible  future 
improvements  on  Highway  89  through 
Logan  Canyon  as  well  as  foot  trail  and 
campground  development  was 
discussed.  It  was  pointed  out  by  Utah 
State  University  and  U.S.  Forest  Service 
biologists  that  Primula  maguirei  is 
essentially  restricted  to  north  facing, 
moss  covered  limestone  cliffs  at  or  near 
the  bottom  of  Logan  Canyon.  Alteration 
of  the  microenvironment  of  Logan 
Canyon  may  adversely  affect  the 
Maguire  primrose.  Two  factors  were 
identified  as  being  of  special  concern: 

1.  Cold  air  drainage  down  Logan 
Canyon  may  be  a  factor  in  the  location 
of  specific  populations  of  the  Maguire 
primrose.  Any  change  in  the 
geomorphology  of  the  canyon  may  alter 
the  cold  air  drainage  patterns  which 
may  in  turn  adversely  affect  one  or  more 
populations  of  the  species. 

2.  Canyon  bottom  vegetation  may 
have  a  moderating  effect  on  adjacent 
cliffs  that  provide  habitat  for  the 
Maguire  primrose,  buffering  the  possibly 
adverse  thermal  effect  of  the  existing 
paved  highway  through  the  canyon. 
Removal  of  canyon  bottom  tree  groves 
for  highway  or  campground  construction 
may  alter  the  microenvironment  of  the 
lower  canyon  cliffs,  which  in  turn  may 
adversely  affect  populations  of  the 
species. 

The  State  Department  of 
Transportation  and  the  U.S.  Forest 
Service  both  stated  that  there  are  no 
current  plans  for  highway  or 
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campground  improvements  other  than 
routine  maintenance,  and  that 
populations  of  Primula  maguirei  would 
be  avoided  when  projects  are  within  its 
range.  No  State  lands  are  in  the 
immediate  vicinity  oi  Primula  maguirei 
populations. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Primula  maguirei  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Primula  maguirei  LO. 
Williams  (Maguire  primrose)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Primula  maguirei 
is  found  only  in  Logan  Canyon.  Cache 
County.  Utah  (Welsh  and  Thome  1979; 
Welsh  1979;  Beedlow  et  al.  1980).  A  1980 
survey  located  two  new  populations  in 
addition  to  the  seven  previously  known, 
bringing  the  total  known  populations  to 
nine  (Beedlow  et  al.  1980).  Increased 
human  activities  in  Logan  Canyon  pose 

a  threat  to  this  species.  Rock  climbing 
activity  is  presently  damaging  some 
plants;  climbers  "clean"  vegetation  from 
cracks  and  ledges  as  they  climb 
(Beedlow  et  al.  1980).  Any 
transportation  of  utility  construction 
along  U.S.  Highway  89  from  the  mouth 
of  Logan  Canyon  to  the  Right  Fork  of 
Logan  Canyon  without  consideration  of 
Primula  maguirei  could  impact  the 
species.  Development  of  campgrounds  in 
the  Logan  Canyon  area  also  may  impact 
the  species  (Welsh  1979). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Primula  maguirei  is  a 
beautiful  flowering  plant  that  could  be 
used  for  ornamental  purposes  and 
because  of  this  is  subject  to 
overcollection.  Therefore,  exploitation 
for  commercial  and  amateur  gardening 
is  a  potential  threat  (Welsh  and  Thome 
1979). 

C.  Disease  or predation.  None  known. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  State  laws 
or  regulations  currently  protect  Primula 
maguirei.  The  U.S.  Forest  Service  has 
established  a  national  policy,  based  on 
the  National  Forest  Management  Act,  of 


protecting  species  that  it  has  designated 
as  "sensitive"  species  (Title  2600, 
Chapter  2670.3(2)).  Primula  maguirei  has 
received  such  a  classification  and  hence 
it  is  the  policy  of  the  U.S.  Forest  Service 
to  provide  for  its  protection.  Listing  of 
this  species  undeY  the  Endangered 
Species  Act  will  provide  additional 
protection  and  the  necessary  regulations 
to  aid  the  U.S.  Forest  Service  in  carrying 
out  its  national  sensitive  species  policy 
on  behalf  of  Primula  maguirei. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  None 
known. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Primula 
maguirei  as  threatened.  While  not  in 
immediate  danger  of  extinction  Primula 
maguirei  is  rare,  restricted,  and  highly 
vulnerable  to  modification  of  its  habitat. 
The  status  of  threatened  most  closely 
follows  the  intent  of  the  Endangered 
Species  Act  for  this  species.  A  decision 
to  take  no  action  would  exclude  Primula 
maguirei  from  needed  protection 
available  under  the  Act.  For  the  reasons 
discussed  below,  critical  habitat  is  not 
being  determined. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
pmdent  for  the  species  at  this  time.  As 
discussed  under  factor  B  in  the 
Summary  of  Factors  Affecting  the 
Species,  Primula  maguirei  is  potentially 
threatened  by  taking.  Publication  of 
critical  habitat  maps  and  descriptions 
would  make  this  species  even  more 
vulnerable  and  increase  enforcement 
problems.  Because  Primula  maguirei 
occurs  only  on  U.S.  Forest  Service  land 
and  the  Act  requires  Federal  agencies  to 
carry  out  programs  for  the  conservation 
of  listed  species,  and  because  the  Forest 
Service  is  aware  of  the  localities  of 
Primula  maguirei  and  will  need  to 
protect  its  essential  habitat  once  the 
species  is  listed,  the  determination  of 
critical  habitat  would  not  provide  any 
additional  benefits  for  the  species. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for  Primula 
maguirei  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 


threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  tbe 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended. 
requires  Federal  agencies  to  evaluate 
their  Actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endaiigered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990;  June  29, 1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  U.S.  Forest  Service  is 
aware  of  the  existence  of  Primula 
maguirei  on  its  lands  and  is  presentiy 
managing  for  its  protection. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  species.  With 
respect  to  Primula  maguirei,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.71.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
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certain  circumstances.  It  is  anticipated 
that  few  trade  permits  would  ever  be 
sought  or  issued  since  Primula  maguirei, 
although  a  potentially  desirable 
horticultural  species,  is  not  common  in 
cultivation.  Its  rarity  in  the  wild  also 
precludes  any  significant  trade. 

Section  9(a](2KB)  of  the  Act  as 
amended  in  19B2,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Section  4(d] 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regxilations.  This  protection  will  apply  to 
Primula  maguirei  once  revised 
regidations  are  promulgated  Permits  for 
exceptions  to  this  prohibition  are 
available  through  sections  10(a]  and  4(d) 
of  the  Act,  imtil  revised  regulations  are 
promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
published  on  July  8. 1983  (48  FR  31417), 
and  it  is  anticipated  that  these  will  be 
made  final  following  public  comment 
Primula  maguirei  is  known  only  from 
lands  under  the  jurisdiction  of  the  U.S. 
Forest  Service.  It  is  not  known  if  a 
significant  number  of  collecting  permits 
will  be  requested.  Requests  for  copies  of 
the  regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Service.  Washington.  D.C 
20240  (703/235-1903). 


National  Eovironmental  Policy  Act 

The  Pish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1989,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

Literatiire  Cited 

Beedlow.  Peter  A..  John  C.  Carter,  and  Frank 
J.  Smith.  1980.  Primula  maguirei  L  Wins. 
(Primulaceae):  A  Preliminary  Report  on 
the  Population  Biology  of  an  Endemic 
Plant.  Bio-Reaources,  Inc.  Logan,  Utah.  2 
pp. 

Welsh.  SJ.  197B.  Status  Report:  Primula 
maguirei.  U.S.  Fish  and  Wildlife  Service. 
Denver,  Colorado.  6  pp. 

Welsh.  S.U  and  K.H.  Thome.  1979.  Illustrated 
Manual  of  Proposed  Endangered  and 
Threatened  Plants  of  Utah.  U.S.  Fish  and 
Wildlife  Service,  Bureau  of  Land 
Management  and  U.S.  Forest  Service. 
Denver,  Colorado.  318  pp. 

Williams.  Louis  0. 1936.  Revision  of  the 
Western  Primulas.  American  Midland 
Naturalist  17:741-748. 

Author 

The  primary  author  of  this  final  rule  is 
Mr.  John  L  England,  Endangered 


Species  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  2078  Administration 
Building.  1745  West  1700  South,  Salt 
Lake  City,  Utah  84104.  Dr.  James  L 
Miller  of  the  Regional  Endangered 
Species  Division,  U.S.  Fish  and  Wildlife 
Service,  Denver,  Colorado,  served  as 
editor. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L  94-359,  90  Stat.  911:  Pub.  L.  95-632,  92  Stat. 
3751:  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304.  96 Stat.  1411  (16 U.S.C.  1531  el seq). 

2.  Amend  9  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Primulaceae,  to  the  List  of  Endangered 
and  Threatened  Plants: 

§  17.12  Endangered  and  threatened 
plants. 

•        *        *        *        • 

(h)  *  *  • 


Covwnon 


Statut         wr«n  Nsled 


Critical  Spaoal 


Pnmulaesae— Pnmroae  tam»r  Avnuh  <fi»-    Magure  piimroae.. 
gumt. 


USA  (UT).. 


107  NA 


NA 


Dated:  August  8. 1965. 
P.  Daniel  Smitli. 

Acting  Deputy  Assislatit  Secretary  for  Fish 

and  Wildlife  and  Parlis. 

[FR  Doc.  85-19908  Filed  8-20-85;  8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  VVildHf  e 
and  Plantr,  Rule  To  Determine 
Townsendia  Apdca  (Last  Chance 
Townaendia)  To  Be  a  Threatened 
Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Tinal  rule. 

summary:  The  Service  has  determined 
Townsendia  aprica  (Last  Chance 
townsendia)  to  be  a  threatened  species 


under  the  authority  of  the  Endangered 
Species  Act.  as  amended.  The  Last 
Chance  townsendia  has  three 
populations  totaling  approximately  2,000 
individuals  in  Sevier,  Emery,  and 
Wayne  Counties,  Utah.  Most  of  the 
plants  are  on  pubhc  land  managed  by 
the  Bureau  of  Land  Management:  a  few 
are  on  private  land.  One  small 
population  is  in  Capitol  Reef  National 
Park.  Trampling  by  cattle,  highway 
construction,  off-road  vehicle  activity, 
and  coal  and  petroleum  exploration  are 
current  threats,  and  coal  mining  and  oil 
and  gas  recovery  are  potential  threats  to 
this  species.  This  final  rule  implements 
protection  provided  by  the  Endangered 
Species  Act  of  1973,  as  amended. 

dates:  The  effective  date  of  this  rule  is 
September  20. 1985. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 


appointment,  during  normal  business 
hours  at  the  Service's  Regional 
Endangered  Species  Office  at  134  Union 
Boulevard,  fourth  floor,  Lakewood. 
Colorado  80228.  and  the  Endangered 
Species  Field  Office  at  Room  2078. 1745 
W.  1700  S..  Salt  Lake  City.  Utah  84104. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

)ohn  L  England.  Botanist,  at  the  above 
Salt  Lake  City  address  (801/524-4430  or 
FTS  588-i430). 
SUPPlfMENTARY  INFORMATION: 

Background 

Townsendia  aprica  (Last  Chance 
townsendia)  was  discovered  in  1966  by 
Stanley  L  Welsh  and  fames  L.  Reveal, 
and  was  described  as  a  new  species  by 
them  in  1968.  It  is  a  herbaceous 
perennial.  less  than  one  inch  tall  and  1-2 
inches  wide.  Townsendia  aprica  is  a 
member  of  the  aster  or  sunflower  family 
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(Asteraceae).  Stems  grow  from  an 
underground  base  and  branch  to  form  a 
dense  mat  or  tuft  low  to  the  ground.  The 
flower  heads  are  about  one-inch  wide 
with  almost  no  stalk  and  have 
distinctive  yellow  to  golden  rays.  The 
ray  florets  are  densely  glandular,  the 
pappus  is  very  short.  The  golden  ray 
florets  make  the  plant  unusual  in  its 
genus:  ray  florets  of  the  other  known 
taxa  are  white,  blue,  or  red  with  fresh 
(Welsh  and  Reveal  1968),  except  in 
Townsendia  jonesii  var.  lutea  (Welsh 
1983)  where  the  yellow  is  not  so  intense. 

It  appears  that  Townsendia  apnea 
has  never  been  abundant.  At  present, 
there  are  12  individual  sites  clustered  in 
three  known  populations  in  eastern 
Sevier,  adjacent  western  Emery,  and 
north  central  Wayne  Counties,  Utah. 
Townsendia  aprica  occurs  on  silty  soils 
of  the  Mancos  Formation,  and  is 
associated  with  the  pinyon-juniper 
vegetative  community.  The  species 
location  on  this  formation  makes  it 
vulnerable  to  disturbance  by  coal 
mining  and  oil  and  gas  driUing  activity. 

The  first  discovered  population,  with 
about  400  individual  plants,  is  in  the 
Last  Chance  Creek  drainage  about  six 
miles  south  of  Fremont  Junction  in 
eastern  Sevier  County  (Welsh  1978. 
Welsh  and  Thome  1979.  Welsh  and 
Reveal  1968.  England  1984).  A  second 
population,  with  about  1,500  plants,  is 
located  about  six  miles  northeast  of  the 
Last  Chance  Creek  population  in 
scattered  stands  between  Ivie  Creek  and 
Willow  Springs  Wash  in  extreme 
western  Emery  County  (Harris  1980. 
England  1984,  Welsh  1978;  N.D.  Atwood 
and  S.L.  Welsh,  pers.  comm.).  The  third 
population,  with  about  100  plants,  is 
about  15  miles  south  of  the  other  two 
populations  in  the  extreme  northern 
portion  of  Capitol  Reef  National  Park 
(England  1984).  A  botanical  collection 
made  in  1971  may  represent  a  fourth 
population  east  of  the  second  population 
near  Rock  Canyon.  The  locality 
information  on  the  museum  specimen  is 
not  definite  and  recent  searches  for  this 
population  have  failed  to  locate  it 
(England  1984;  N.D.  Atwood,  pars, 
comm.).  The  populations  are  threatened 
by  current  and  potential  off-road  vehicle 
use,  coal  mining,  petroleum  exploration 
and  development,  cattle  grazing  and 
trampling,  and  highway  construction. 

Section  12  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.)  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9, 1975".  On  July  1, 1975.  the 


Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823]  of  its  acceptance 
of  this  report  as  a  petition  within  the 
context  of  section  4(c)(2)  of  the  1973  Act 
(petition  acceptance  is  now  governed  by 
section  4(b)(3)  of  the  Act,  as  amended), 
and  of  its  intention  thereby  to  review 
the  status  of  the  plant  taxa  named 
within.  On  June  16, 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant  taxa 
to  be  endangered  species  pursuant  to 
section  4  of  the  Act.  This  list  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  I>ocument  No.  94-51  and  the 
July  1975  Federal  Register  notice. 
Townsendia  aprica  was  included  in  the 
July  1975  notice  (40  FR  27880)  and  the 
June  1976  proposal  (41  FR  24527). 
General  comments  received  in  relation 
to  the  1976  proposal  are  summarized  in 
an  April  26, 1978,  Federal  Register 
publication  (43  FR  17909). 

The  Endangered  Species  Act 
amendments  of  1978  required  that  ail 
proposals  over  two  years  old  be 
withdrawn.  On  December  10. 1979.  the 
Service  published  a  notice  of 
withdrawal  (44  FR  70796]  of  the  still 
applicable  portions  of  the  June  1976 
proposal  along  with  other  proposals  that 
had  expired.  The  July  1975  notice  was 
replaced  on  December  15, 1980,  by  the 
Service's  publication  in  the  Federal 
Register  (45  FR  82480)  of  a  new  notice  of 
review  for  plants,  which  included 
Townsendia  aprica.  No  comments  on 
this  species  have  been  received  in 
response  to  the  1980  notice.  On  February 

15. 1983,  the  Service  published  a  notice 
in  the  Federal  Register  (48  FR  6752)  of  ito 
prior  finding  that  the  petitioned  action 
on  this  species  may  be  warranted,  in 
accordance  with  section  4(b)(3)(A)  of 
the  Act,  as  amended  in  1982. 

On  October  13. 1983,  the  petition 
Hnding  was  made  that  listing 
Townsendia  aprica  was  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act  Notification  of 
the  fmding  was  published  in  the  January 

20. 1984,  Federal  Register  (49  FR  2485). 
Such  a  finding  requires  a  reevaluation  of 
the  petition,  pursuant  to  section 
4(b)(3)(C)(i)  of  the  Act.  Therefore  a  new 
finding  was  made  that  the  petitioned 
action  was  warranted  and  the  proposed 
rule  to  list  the  species  as  endangered  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act  was  pubhshed  in  the  Federal 
Register  (49  FR  22352)  on  May  29, 1984. 

This  endangered  status  was  based 
upon  the  then  current  status 
information,  which  indicated  that  the 


species  was  foond  in  only  3  disiiuict 
populations  with  a  total  of  about  215 
individuals.  During  the  1984  field  i 
and  subsequent  herbarium  searches,  the 
Service's  Salt  Lake  City  Field  Office 
developed  more  acciu^te  status 
information.  Townsendia  aprica  is  now 
known  from  at  least  12  different 
locations,  over  an  area  about  30  miles 
across,  and  with  a  population  in  excess 
of  2.000  individuals.  The  Service,  after 
evaluating  the  threats  and  the  bioiogical 
status  of  Townsendia  aprica,  has 
determined  that  the  species  should  be 
listed  as  threatened  rather  than 
endangered  as  was  pnqmeed  in  the  May 
29, 1984.  Federal 


Summary  of  Comments  aad 
Recommendations 

In  the  May  29, 1984.  proposed  rtde  (49 
FR  22352)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  informatiao 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment  A 
newspaper  notice  was  pobbshed  in  the 
Richfield  Reaper  on  June  18, 1964,  which 
invited  general  pubUc  comment.  One 
comment  was  received.  G^ald  E. 
Gordon  of  the  Utah  Wildlife  Federation 
commented  in  favor  of  die  proposed 
hsting  by  agreeing  with  the  information 
as  contained  within  the  Federal  1 
proposal.  No  public  hearing  was 
requested. 

Summary  of  Facton  AffettlBg  &• 

Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Townsendia  aprica  shmild  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(aXl)  of 
the  Endangered  Species  Act  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424)  were  followed  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  doc  to 
one  or  more  of  the  five  factors  deacfibed 
in  section  4(a)(l}.  These  factors  and 
their  application  to  Townsendia  aprica 
(Last  Chance  townsendia)  are  as 
follows: 

A  The  present  or  threatened 
destruction,  modification,  or  curtaitnent 
of  its  habitat  arrange.  At  present  there 
are  three  known  populations  of 
Townsendia  aprica  within  a  ten-mile 
radius  between  Fremont  Junction  in 
extreme  eastern  Sevier  County,  Utah. 
and  the  northern  portion  of  Capitol  Reef 
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National  Park  in  the  extreme  northwest 
comer  of  Wayne  County.  Utah  (J. 
Anderson,  pers.  comm.).  The  two 
northern  populations  occupy  habitat 
that  corresponds  with  the  geological 
strata  (Blue  Gate  Shale]  immediately 
above  the  coal-bearing  seams  (Ferron 
Sandstone)  of  the  Mancos  Formation. 
This  area  constitutes  the  bulk  of  the 
exposed  coal  seam  area  of  the  Emery 
Coal  Field  (Doelling  and  Smith  1983). 
Development  of  the  Dog  Valley  Mine. 
located  in  the  middle  of  Willow  Springs 
Wash,  has  disturbed  some  potential 
habitat  of  Townsendia  aprica.  Coal 
mining  development  and  production, 
especially  strip  mining  along  the 
exposed  coal  seams  in  the  Emery  coal 
field,  has  the  potential  of  impacting  and 
possibly  eradicating  95  percent  of  the 
total  population  of  Townsendia  aprica. 
Most  of  the  habitat  of  Townsendia 
aprica  under  Federal  ownership 
(approximately  80  percent)  is  under 
lease  either  for  coal  or  oil  and  gas.  A 
cattle  driveway  and  Utah  Highway  72 
traverse  the  habitat  of  the  Last  Chance 
Creek  population  of  Townsendia  aprica. 
Use  of  the  livestock  driveway  is 
continually  affecting  this  population  by 
trampling.  Proposed  realignment  and 
improvement  of  Highway  72  has  the 
potential  of  also  affecting  this 
population.  Unimproved  roads  provide 
access  to  all  populations  of  Townsendia 
aprica  exposing  them  to  the  possibility 
of  vehicular  disturbance  (Harris  1980. 
MacBryde  1984,  England  1984). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purpose.  None. 

C.  Disease  or  predation.  None. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Townsendia 
aprica  is  not  specifically  protected  by 
any  Federal  or  State  laws  or  regiiiations. 
Known  populations  of  Townsendia 
aprica  are  found  on  BLM.  National  Park 
Service,  and  private  lands.  Although  the 
BLM  is  aware  of  this  species,  it  cannot 
completely  regulate  activities  affecting 
its  survival.  The  small  population  in 
Capitol  Reef  National  Park  may  be 
vulnerable  to  roadside  disturbance 
unless  actively  protected. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  size  and  few  populations  of 
Townsendia  aprica  make  it  vulnerable 
to  adverse  changes  in  ecological  factors 
associated  with  human  activities. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
fmal.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Townsendia 
aprica  as  a  threatened  species.  With 


only  about  2,000  individuals  knov\m,  the 
damage  occurring,  and  other  damage 
possible  to  the  species'  three 
populations,  threatened  status  seems  an 
accurate  assessment  of  the  species: 
condition.  It  is  not  prudent  to  propose 
critical  habitat,  because  doing  so  would 
increase  risk  for  the  species,  as 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Endangered 
Species  Act,  as  amended,  requires  that 
to  the  maximum  extent  prudent  and 
determinable  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  Townsendia  aprica  is 
threatened  by  off-road  vehicles 
damaging  it  and  its  habitat.  Publication 
of  critical  habitat  descriptions  and  maps 
would  make  this  species  even  more 
vulnerable  through  possible  wanton 
vandalism  and  would  increase 
enforcement  problems.  Therefore,  the 
Service  finds  that  it  would  not  be 
prudent  to  determine  critical  habitat  for 
Townsendia  aprica. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States,  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service,  as  appropriate,  following  listing. 
The  protection  required  by  Federal 
agencies  and  the  prohibitions  against 
taking  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402,  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990;  June  29, 1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 


must  enter  into  formal  consultation  with 
the  Service.  Possible  effects  of  this  rule 
on  the  BLM  might  include  restricting 
traHic  to  some  existing  roads,  fencing  to 
control  cattle  and  vehicles,  and 
administering  leases  so  that  the  species 
is  accommodated  in  mineral  exploration 
or  development  activity. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  species.  With 
respect  to  Townsendia  aprica,  all  trade 
prohibifions  of  section  9(a)(2]  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carrj^out  otherwise  prohibited  activities 
involving  threatened  species,  under 
certain  circumstances.  No  such  trade  in 
Townsendia  aprica  is  known.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  since 
this  species  is  not  known  in  cultivation 
or  common  in  the  wild  and  is  not  of 
particular  trade  interest. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Section  4(d) 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulations.  This  new  protection  will 
apply  to  Townsendia  aprica  once 
revised  regulations  are  promulgated. 
Permits  for  exceptions  to  this 
prohibition  are  available  through 
sections  10(a)  and  4(d)  of  the  Act,  until 
revised  regulations  are  promulgated  to 
incorporate  the  1982  amendments. 
Proposed  regulations  implementing  this 
new  prohibition  were  published  on  July 
8, 1983  (48  FR  31417)  and  these  will  be 
made  final  following  public  comment. 
Townsendia  aprica  occurs  primarily  on 
public  lands  managed  by  the  BLM.  It  is 
anticipated  that  few  taking  permits  for 
the  species  would  ever  be  requested,  as 
this  plant  is  not  common  in  the  wild  and 
has  not  been  of  interest  to  collectors. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
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be  addressed  to  the  Federal  Wildlife 
Permit  Office.  U.S.  Fish  and  Wildlife 
Service.  Washington.  D.C.  20240  (703/ 
235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFK  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  Mammals,  Plants 
(agriculture). 

Regulatioa  Promulgatioa 
PART  17— {AMENDED! 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  L  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat  884:  Pub. 
L  94-359.  90  Stat.  911:  Pub.  L  95-63Z  92  Stat 
3751;  Pub.  L.  96-159.  93  Stat.  1225:  Pob.  L  97- 
304,  96  Stat  1411  (16  U.aC  1531  et  9eq.\. 

2.  Amend  S  17.12(h)  by  adding  the 

following,  in  alphabetical  order  under 
the  family  Asteraceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12 
ptants. 


(h)* 


status 


Asteraceae— Aalar  lainly; 
Townumtt  »f>hca 


\jm  Chance  KMMwendia.. 


U.S.A.  (UT). 


196 


Dated:  August  a  1985. 
P.  Daniel  Smith, 

Acting  Deputy  Assistant  Secretary  for  Fish 

and  Wildlife  and  Parks. 

[FR  Doc  85-19911  Filed  6-20-85: 8:45  am) 
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50  CFR  Part  20 

Final  Frameworks  for  Selecting  Early 
Hunting  Seasons  on  Certain  Migratory 
Game  Birds  in  the  United  States  for 
the  1985-86  Season 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  final 
frameworks  (i.e..  the  outer  limits  for 
dates  and  times  when  shooting  may 
begin  and  end,  hunting  areas,  and  the 
numbers  of  birds  which  may  be  taken 
and  possessed)  for  early  season 
migratory  bird  hunting  regulations  from 
which  States  may  select  season  dates 
and  daily  bag  possession  limits  for  the 
1985-86  season.  These  seasons  may 
open  prior  to  October  1. 1985.  and  apply 


to  mourning  doves;  white-winged  and 
white-tipped  doves;  band-tailed  pigeons: 
rails;  woodcock;  snipe;  common 
moorhens  and  purple  gallinules;  teal 
(September  only,  in  designated  States); 
sea  ducks  (Atlantic  Flyway  only); 
experimental  September  duck  seasons 
in  Florida,  Iowa,  Kentucky  and 
Tennessee;  and  experimental  early 
goose  season  framework  in  a  portion  of 
Michigan;  sandhill  cranes  in  the  Central 
Flyway  and  Arizona;  sandhill  cranes 
and  Canada  geese  in  southwestern 
Wyoming;  and  special  extended 
falconry  seasons. 

dates:  Effective  on  August  21, 1985. 
Selected  season  dates  are  to  be 
transmitted  to  the  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service)  for 
pubhcation  in  the  Federal  Register  as 
amendments  to  §§  20.103  through  20.106 
and  20.109  of  50  CFR  Part  20. 
ADDRESSES:  Season  selections  from 
States  are  to  be  mailed  to:  Director 
(MEMO  Room  3252).  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 
Comments  received  are  available  for 
public  inspection  during  normal 


business  hours  at  the  Service's  o£Bce  io 
Room  536.  Matomic  Building.  1717  H 
Street,  NW.,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
RoUin  D.  Sparrowe,  Chief,  OfBce  of 
Migratory  Bird  Management 
Department  of  the  Interior,  Washington, 
DC  20240,  telephone  (202)  254-3207. 

SUPPLEMENTARY  INFORMATION:  On 

March  14, 1985,  the  US.  Fish  and 
Wildlife  Service  published  for  public 
comment  in  the  Federal  Register  (50  FR 
10276)  proposals  to  amend  50  CFR  Part 
20,  with  comment  periods  ending  June 
20, 1985,  for  Alaska,  Hawaii,  Puerto  Rico 
and  the  Virgin  Islands  frameworks;  July 
15, 1985,  for  other  early  season 
frameworks;  and  August  19, 1985,  for 
late  season  frameworks.  That  document 
dealt  with  establishment  of  seasons, 
limits  and  shooting  hours  for  migratory 
game  birds  under  §  §  20.101  through 
20.107  and  20.109  of  Subpart  K.  A 
supplemental  proposed  rulemaking  for 
both  the  early  and  late  hunting  season 
frameworks  appeared  in  the  Federal 
Register  dated  June  4, 1985  (50  FR 
23459). 
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On  June  20, 1985,  a  public  hearing  was 
held  in  Washington,  D.C.,  to  review  the 
status  of  mourning  doves,  woodcock, 
band-tailed  pigeons,  white-winged  and 
white-tipped  doves,  sandhill  cranes  and 
other  species.  The  meeting  was 
announced  in  the  Federal  Register  on 
March  14. 1985,  (50  FR  10276]  and  June  4. 
1985  (50  FR  23459).  Proposed  hunting 
regulations  were  discussed  for  these 
species  and  for  common  snipe;  rails; 
common  moorhens  and  purple 
gallinules;  September  teal  seasons  in  the 
Mississippi  and  Central  Flyways; 
experimental  early  duck  seasons  in 
Florida,  Iowa,  Kentucky  and  Tennessee; 
special  sea  duck  seasons  in  the  Atlantic 
Flyway;  sandhill  cranes  in  the  Central 
Flyway  and  Arizona;  sandhill  cranes 
and  Canada  geese  in  southwestern 
Wyoming;  extended  falconry  seasons 
and  hunting  regidations  for  Alaska, 
Puerto  Rico  and  the  Virgin  Islands. 
Public  comments  on  these  matters  were 
received. 

On  July  5, 1985.  the  Service  published 
in  the  Federal  Register  (50  FR  27638)  a 
third  document  in  the  series  of  proposed 
and  final  rulemaking  V^documents 
dealing  specifically  with  proposed 
frameworks  for  the  1985-86  season  from 
which,  when  finalized,  wildlife 
conservation  agency  officials  may  select 
season  dates  for  hunting  certain 
migratory  birds  in  their  respective 
jurisdictions  during  the  1985-86  season. 
On  July  26. 1985.  the  Service  published 
in  the  Federal  Register  (50  FR  30424)  a 
fourth  document  in  the  series  which 
dealt  specifically  with  final  frameworks 
for  Alaska.  Puerto  Rico  and  the  Virgin 
Islands. 

This  rulemaking  is  the  fifth  in  the 
series  and  deals  specifically  with  final 
frameworks  for  other  early  season 
migratory  game  bird  hunting  regidations 
from  which  State  wildlife  conservation 
agency  officials  may  select  season  dates 
and  daily  bag  and  possession  limits  for 
the  1985-86  season.  These  seasons  may 
open  prior  to  October  1, 1985.  and  apply 
to  mourning  doves;  white-winged  and 
white-tipped  doves;  band-tailed  pigeons; 
rails;  woodcock;  snipe;  common 
moorhens  and  purple  gallinules;  teal 
(September  only,  in  designated  States); 
sea  ducks  (Atlantic  Flyway  only); 
experimental  September  duck  seasons 
in  Florida.  Iowa.  Kentucky  and 
Tennessee;  an  experimental  early  goose 
season  framework  in  a  portion  of 
Michigan;  sandhill  cranes  in  the  Central 
Flyway  and  Arizona;  sandhill  cranes 
and  Canada  geese  in  southwestern 
Wyoming;  and  special  extended 
falconry  seasons. 

These  regulations  contain  no 
information  collections  subject  to  Office 


of  Management  and  Budget  review 
under  the  Paperwork  Reduction  Act  of 
1980. 

Review  of  Public  CommeDts 

The  Service  has  already  responded  to 
earlier  conunents  on  proposed 
regulations  published  in  the  Federal 
Register  on  March  14, 1985  (50  FR  10276) 
and  June  4, 1985  (50  FR  23459),  and 
discussed  at  the  June  20, 1985.  Public 
Hearing  in  Washingtqp.  DC.  These 
responses  appeared  in  the  Federal 
Register  on  June  4. 1985  (50  FR  23459), 
July  5, 1985  (50  FR  27638).  and  July  26. 
1985  (50  FR  30424).  Two  additional 
comments,  relating  to  proposed  early 
season  frameworks,  have  been  received 
and  are  discussed  here.  They  are 
discussed  in  the  same  order  as  the 
items,  to  which  they  apply,  were  listed 
in  previous  1985  Federal  Register 
publications. 

2.  Framework  dates  for  ducks  and 
geese  in  the  continental  United  States. 
In  the  June  4, 1985.  Federal  Register  (at 
50  FR  23463)  the  Service  gave  notice  of 
the  recommendations  received  from  the 
Mississippi  Flyway  Council  Upper 
Region  Regulations  Committee 
requesting  that  the  September  26 
framework  opening  date  for  goose 
hunting  in  the  western  portion  of 
Michigan's  Upper  Peninsula  (UP)  be 
expanded  to  include  the  entire  UP.  The 
Service's  response  indicated  that 
because  the  upcoming  1985-86 
waterfowl  season  is  the  final  year  of  the 
scheduled  3-year  study,  expansion  of  the 
early  goose  season  option  to  other  areas 
should  be  deferred  until  Michigan's 
ongoing  goose  season  framework 
extension  study  has  been  completed  and 
their  final  report  has  been  submitted  to 
and  evaluated  by  the  Service  and 
Mississippi  Flyway  Council. 

By  letter  dated  July  12. 1985.  Michigan 
requested  that  the  Service  reconsider  its 
position  on  the  Upper  Region's 
recommendation  because  it  would  not 
affect  the  evaluation  of  their 
experimental  season  and  would  simplify 
goose  hunting  regulations  across  the  UP. 

The  State  also  requested  that,  in  an 
effort  to  reduce  unintended  harvest  of 
Mississippi  Valley  Population  Canada 
geese  and/or  Tennessee  Valley 
Population  Canada  geese  during  their 
late  extended  hunting  season  in  the 
Southern  Michigan  Goose  Management 
Area  (to  control  local  giant  Canada 
geese)  they  be  given  the  option  to 
conduct  a  hunt  for  local  giant  Canada 
geese  in  the  Area  on  September  14-16, 
1985.  Michigan  indicated  that  the  timing 
of  the  season  would  precede  the  arrival 
of  northern  migrant  Canada  geese  into 
the  Area  and  the  3  days  in  September 
would  be  taken  in  lieu  of  any  December 


hunting  days  for  the  late  extended 
season. 

Response.  The  Service  continues  to 
believe  that  until  Michigan's 
experimental  early  goose  season  in  the 
western  UP  has  been  completed  and  its 
effect  on  the  waterfowl  resource  has 
been  evaluated  by  the  flyway  council 
and  the  Service,  expansion  of  the  option 
for  an  early  goose  season  should  be 
deferred. 

The  Service  noted  that  Michigan's 
request  for  a  3-day  hunting  season  in 
September  for  the  control  of  local  giant 
Canada  geese  has  not  received 
Mississippi  Flyway  Council  review  and 
therefore  defers  action  on  it  pending 
receipt  of  recommendation  from  the 
Council. 

6.  September  teal  season.  Michigan, 
by  letter  dated  July  12. 1985,  requested 
that  the  Service  include  the  State  among 
those  in  the  Central  and  Mississippi 
Flyways  eligible  for  selection  of  a  1985 
September  teal  season. 

Response.  States,  such  as  Michigan, 
that  have  breeding  populations  of  teal 
are  classified  as  waterfowl  production 
States  and  are  not  presently  offered  a 
September  teal  season  because  the 
Service  believes  that  additional  hunting 
pressure  in  September  would  be 
detrimental  to  local  breeding 
populations.  The  Service  favors 
continuing  to  limit  the  September  teal 
season  option  to  States  in  the  Central 
and  Mississippi  Flyways  not  classified 
as  waterfowl  production  States.  It  is 
noted  that  in  lieu  of  the  September  teal 
season  option,  Michigan  has  the  option 
to  include  additional  teal  in  the  daily 
bag  limit  during  a  portion  of  its  regular 
duck  hunting  season. 

21.  Woodcock.  One  individual  from 
Maine  requested  that  the  Service 
reconsider  its  proposed  changes  in 
woodcock  hunting  regulations  in  the 
Atlantic  Flyway  for  1985.  He  suggested 
that  the  restrictive  changes  were 
unwarranted  in  vievv  of  increased 
counts  of  woodcock  at  Moosehom 
National  Wildlife  Refuge  and  general 
reports  of  above  average  brood  rearing 
conditions. 

Response.  The  Service  believes  that 
while  increased  counts  of  woodcock  at 
Moosehom  Refuge  are  gratifying,  such 
local  conditions  do  not  make  the 
proposed  changes  unwarranted.  More 
important  considerations  are  that  counts 
in  Maine  and  in  the  Atlantic  Flyway  as 
a  whole  were  up  only  4.2  and  7.6 
percent,  respectively,  from  1984  counts. 
Despite  these  modest  increases  over 
1984  and  a  favorable  outlook  for 
production  in  1985,  woodcock 
populations  in  Maine  and  the  Atlantic 
Flyway  remain  at  low  levels.  The 
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Service  views  the  proposed  restrictive 
changes  in  hunting  regulations  as  being 
necessary  to  adjust  harvest 
opportunities  to  a  level  commensurate 
with  the  populations'  status. 

Comments  received  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Service's  office  in 
Room  538.  Matomic  Building.  1717  H 
Street  NW..  Washington.  DC. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  {FES  75-54)"  was  filed(^ 
with  the  Council  on  Environmental     ^^ 
Quality  on  June  6. 1975.  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13. 1975  (40  PR 
25241).  In  addition,  several 
environmental  assessments  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement.  Copies 
of  the  environmental  assessments  are 
available  from  the  Service. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act 
"(and)"  ...  by  taking  such  action 
necessary  to  insure  that  any  action 
authorized,  funded,  or  carried  out ...  is 
not  likely  to  jeopardize  the  continued 
existence  of  such  endangered  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  habitat  of 
such  species  ...  which  is  determined  to 
be  critical."  The  Service  therefore 
initiated  Section  7  consultation  under 
the  Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  June  18. 1985.  the  Acting  Chief, 
Office  of  Endangered  Species, 
concluded  that  the  proposed  actions 
were  not  likely  to  jeopardize  the 
continued  existence  of  listed  species. 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species. 

The  Service's  biological  opinions 
resulting  from  its  consultation  under 
Section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Office  of  Endangered 
Species  and  the  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington.  DC  20240. 


Regulatory  Flexibility  Act  and  Executive 
Order  12291 

In  the  Federal  Register  dated  March 
14. 1985  (50  FR  10276),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  for  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291  and  they  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  Washington,  DC  20240. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  as  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  July  26, 1985 
(50  FR  30424). 

Authorship 

The  primary  author  of  this  final 
rulemaking  is  Morton  M.  Smith.  Office 
of  Migratory  Bird  Management,  working 
under  the  direction  of  Rollin  D. 
Sparrowe.  Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  rules  were  pubUshed 
March  14,  June  4,  and  July  5,  the  Service 
established  what  it  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  the  Service 
recognized  that  at  the  periods'  close, 
time  would  be  of  the  essence.  That  is.  if 
there  were  a  delay  in  the  effective  date 
of  these  regulations  after  this  final 
rulemaking,  the  Service  is  of  the  opinion 
that  States  would  have  insufficient  time 
to  select  their  season  dates,  shooting 
hours  and  limits;  to  communicate  those 
selections  to  the  Service;  and  finally 
establish  and  publicize  the  necessary 
regulations  and  procedui-t^s  to 
implement  their  decisions. 

Therefore,  the  Service  under  authority 
of  the  Migratory  Bird  Treaty  Act  of  July 
3, 1918,  as  amended,  (40  Stat.  755;  16 
U.S.C.  701-711),  prescribes  final 
frameworks  setting  forth  the  species  to 


be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas. 
from  which  State  conservation  agency 
officials  may  select  hunting  season 
dates  and  other  options.  Upon  receipt  of 
season  and  option  selections  from  State 
officials,  the  Service  will  pubUsh  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  Part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  contiguous  United  States,  Alaska. 
Hawaii,  Puerto  Rico  and  the  Virgin 
Islands  for  the  1985-86  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  die  Administi-ative 
Procedure  Act  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Part  2» 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

Final  Regulations  Frameworks  for  198S- 
86  Early  Hunting  Seasons  on  Certain 
Migratory  Birds 

Jhirsuant  to  the  Migratory  Bird  Treaty 
Act,  the  Secretary  of  the  Interior  has 
approved  proposed  frameworks  which 
prescribe  season  lengths,  limits, 
shooting  hours  and  outside  dates  within 
which  States  may  select  seasons  for 
mourning  doves;  white-winged  and 
white-tipped  doves;  band-tailed  pigeons: 
rails;  woodcock;  snipe;  common 
moorhens;  purple  gallinules;  September 
teal  seasons;  experimental  duck  seasons 
opening  in  September  in  Iowa.  Florida, 
Kentucky,  and  Tennessee;  sea  ducks 
(scoters,  eider  and  oldsquaw)  in  certain 
defined  areas  of  the  Atiantic  Flyway; 
sandhill  cranes;  sandhill  cranes-Canada 
geese  in  southwestern  Wyoming; 
experimental  early  goose  framework  in 
a  portion  of  Michigan;  and  special 
extended  falconry  seasons.  For  the 
guidance  of  State  conservation  agencies, 
these  fi-ameworks  are  summarized 
below. 

Notice 

Any  State  desiring  its  hunting  seasons 
for  mourning  doves,  white-winged 
doves,  white-tipped  doves,  band-tailed 
pigeons,  rails,  woodcock,  common  snipe, 
common  moorhens,  purple  gallinules, 
sandhill  cranes  or  special  extended 
falconry  seasons  to  open  in  September 
must  make  its  selection  no  later  than 
July  26, 1985.  States  desiring  these 
seasons  to  open  after  September  27  may 
make  their  selections  at  the  time  they 
select  regular  waterfowl  seasons. 
Season  selections  for  the  4  States 
offered  experimental  September  duck 
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seasons  must  also  be  made  by  July  26. 
1985. 

Atlantic  Flyway  Coastal  States 
desiring  their  seasons  on  sea  ducks  in 
certain  defined  areas  to  open  in 
September  must  make  their  selection  no 
later  than  July  26, 1985.  Those  desiring 
this  season  to  open  after  September  may 
make  their  selections  when  they  select 
their  regular  waterfowl  seasons. 

Outside  Dates:  All  dates  noted  are 
inclusive. 

Shooting  Hours:  Between  V4  hour 
before  sunrise  and  sunset  daily  for  all 
species  except  as  noted  below.  The 
hours  noted  here  and  elsewhere  also 
apply  to  hawking  (taking  by  falconry). 

Mourning  Doves 

Outside  Dates:  Between  September  1. 
1985  and  January  15. 1986.  except  as 
otherwise  provided.  States  may  select 
hunting  seasons  and  bag  limits  as 
follows: 

Eastern  Management  Unit 

(All  States  east  of  the  Mississippi 
River  and  Louisiana) 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  70 
days  with  bag  and  possession  limits  of 
12  and  24.  respectively,  or 

Not  more  than  60  days  with  bag  and 
possession  limits  of  15  and  30. 
respectively. 

Hunting  seasons  may  be  split  into  not 
more  than  3  periods  under  either  option. 

Shooting  Hours:  Between  V4  hoiu- 
before  sunrise  and  sunset  daily. 

Zoning: — Alabama.  Georgia,  Illinois, 
Louisiana,  and  Mississipi,  may  elect  to 
zone  their  States  as  follows: 

A  Two  zones  per  State  having  the 
following  descriptions  or  division  lines: 

Alabama — South  Zone:  Mobile. 
Baldwin.  Excambia.  Covington.  Coffee, 
Geneva,  Dale,  Houston  and  Henry 
Counties.  North  Zone:  Remainder  of  the 
State. 

Georgia— The  Northern  Zone  shall  be 
that  portion  of  the  State  lying  north  of  a 
line  ruiming  west  to  east  along  U.S. 
Highway  280  from  Columbus  to  Wilcox 
County,  thence  southward  along  the 
western  border  of  Wilcox  County, 
thence  east  along  the  southern  border  of 
Wilcox  County  to  the  Ocmulgee  River, 
thence  north  along  the  Ocmulgee  River 
to  Highway  280,  thence  east  along 
Highway  280  to  the  Little  Ocmulgee 
Riven  thence  southward  along  the  Little 
Ocmulgee  River  to  the  Ocmulgee  River 
thence  southwesterly  along  the 
Ocmulgee  River  to  the  western  border  of 
Jeff  Davis  County;  thence  south  along 
the  western  border  of  Jeff  Davis  County; 
thence  east  along  the  southern  border  of 
Jeff  Davis  and  Appling  Counties;  thence 
north  along  the  eastern  border  of 


Appling  County  to  the  Altamaha  River 
thence  east  to  the  eastern  border  of 
Tattnall  County;  thence  north  along  the 
eastern  border  of  Tattnall  County; 
thence  north  along  the  western  border  of 
Evans  to  Candler  County;  thence  east 
along  the  northern  border  of  Evans  to 
Bulloch  County;  thence  north  along  the 
western  border  of  Bulloch  County  to 
Highway  301;  thence  northeast  along 
Highway  301  to  the  South  Carolina  line. 

Illinois — U.S.  Highway  36. 

Louisiana — Interstate  Highway  10 
from  the  Texas  State  line  to  Baton 
Rouge.  Interstate  Highway  12  from 
Baton  Rouge  to  Slidell  and  Interstate 
Highway  10  from  Slidell  to  the 
Mississippi  State  line. 

Mississippi — U.S.  Highway  84. 

R  Within  each  zone,  these  States  may 
select  hunting  seasons  of  not  more  than 
70  days  (or  60  under  the  alternative) 
which  may  be  split  into  not  more  than  3 
periods. 

C.  The  hunting  seasons  in  the  South 
Zones  of  Alabama,  Georgia.  Louisiana 
and  Mississippi  may  commence  no 
earlier  than  September  20, 1965. 

Central  Management  Unit 

(Arkansas.  Colorado.  Iowa.  Kansas. 
Minnesota,  Montana.  Nebraska.  New 
Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas  and  Wyoming). 

Hunting  Seasons  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  70 
days  with  bag  and  possession  limits  of 
12  and  24,  respectively. 

Not  more  than  80  days  with  bag  and 
possession  limits  of  15  and  30, 
respectively. 

Hunting  seasons  may  be  split  into  not 
more  than  3  periods  under  either  option. 

Texas  Zoning. — In  addition  to  the 
basic  framework  and  the  alternative, 
Texas  may  select  hunting  seasons  for 
each  of  3  zones  described  below. 

North  Zone — ^That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Hi^iway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Interstate 
Highway  20;  northeast  along  Interstate 
Highway  20  to  Interstate  Highway  30  at 
Fort  Worth;  northeast  along  Interstate 
Highway  30  to  the  Texas-Arkansas 
State  line. 

South  Zone— That  portion  of  the  State 
south  end  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 


Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  90  to  San 
Antonio;  then  southeast  on  U.S. 
Highway  87  to  port  Lavaca  [or,  as  an 
option  from  San  Antonio:  then  northeast 
on  Interstate  10  to  Orange). 

Special  White- Winged  Dove  Area  in 
the  South  Zone — That  portion  of  the 
State  south  and  west  of  a  line  beginning 
at  the  International  Bridge  south  of  Fort 
Hancock;  north  along  FR  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  Highway  90  to 
Uvalde,  south  on  U.S.  Highway  83  to 
State  Highway  44;  east  along  State 
Highway  44  to  State  Highway  16  at 
Freer  south  along  State  Highway  16  to 
State  Highway  285  at  Hebbron\i!le;  east 
along  State  Highway  285  to  FM  1017; 
southeast  along  FM  1017  to  State 
Highway  186  at  Linn;  east  along  State 
Highway  188  to  the  Mansfield  Channel 
at  Port  Mansfield  east  along  the 
Mansfield  Charmel  to  the  Gulf  of 
Mexico. 

Central  Zone — That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

Hunting  seasons  in  these  zones  are 
subfect  to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  2  periods,  except 
that,  in  that  portion  of  Texas  where  the 
special  2-day  white-winged  dove  season 
is  allowed,  a  limited  mourning  dove 
season  may  be  held  concurrently  with 
the  white-winged  dove  season  and  with 
shooting  hours  coinciding  with  those  for 
white-winged  doves  (see  white-winged 
dove  frameworks). 

B.  Each  zone  may  have  a  season  of 
not  more  than  70  days  (or  60  under  the 
alternative).  The  North  and  Central 
zones  may  select  a  season  between 
September  1. 1985  and  January  25, 19iB6; 
the  South  zone  between  September  20. 
1985  and  January  25. 1986. 

C  Except  during  the  special  2-day 
white-winged  dove  season  in  the  South 
Zone,  each  zone  may  have  an  aggregate 
daily  bag  limit  of  12  doves,  (or  15  under 
the  alternative),  no  more  than  2  of  which 
may  be  w^ite-winged  doves  and  no 
more  than  2  of  which  may  be  white- 
tipped  doves.  The  possession  hmit  is 
double  the  daily  bag  limit. 

Western  Management  Unit  (Arizona, 
California,  Idaho,  Nevada,  Oregon,  Utah 
and  Washington) 

Hunting  Seasons  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  70 
days  vsrith  bag  and  possession  limits  of 
12  and  24  respectively,  or 
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In  all  states  except  Arizona,  not  more 
than  60  days  with  bag  and  possession 
limits  of  15  and  30,  respectively. 

Hunting  seasons  may  be  split  into  not 
more  than  3  periods  under  either  option. 

White-Winged  Doves 

Outside  Dates:— Arizona,  California, 
Nevada.  New  Mexico,  and  Texas 
(except  as  shown  below)  may  select 
hunting  seasons  between  September  1 
and  December  31, 1985.  Florida  may 
select  hunting  seasons  between 
September  1, 1985  and  January  15. 1986. 

Arizona  may  select  a  hunting  season 
of  not  more  than  29  consecutive  days 
running  concurrently  with  the  first 
period  of  the  split  mourning  dove 
season.  The  daily  bag  limit  may  not 
exceed  12  mourning  and  white-winged 
doves  in  the  aggregate,  no  more  than  6 
of  which  may  be  white-winged  doves, 
and  a  possession  limit  twice  the  daily 
bag  limit  after  the  opening  day. 

In  the  Nevada  counties  of  Clark  and 
Nye,  and  in  the  California  counties  of 
Imperial,  Riverside  and  San  Bernardino, 
the  aggregate  daily  bag  and  possession 
limits  of  mourning  and  white-winged 
doves  may  not  exceed  12  and  24, 
respectively,  with  a  70-day  season,  or  15 
and  30  if  the  60-day  option  for  mourning 
doves  is  selected;  however,  in  either 
season,  the  bag  and  possession  limits  of 
white-winged  doves  may  not  exceed  10 
and  20,  respectively. 

New  Mexico  may  select  a  hunting 
season  with  daily  bag  and  possession 
limits  not  to  exceed  12  and  24  (or  15  and 
30  if  the  60-day  option  for  mourning 
doves  is  selected)  white-winged  and 
mourning  doves,  respectively,  singly  or 
in  the  aggregate  of  the  2  species.  Dates, 
limits,  and  hours  are  to  conform  with 
those  for  mourning  doves. 

Texas  may  select  a  hunting  season  of 
not  more  than  2  days  for  the  special 
white-winged  dove  area  of  the  South 
Zone.  The  daily  bag  limit  may  not 
exceed  10  white-winged,  mourning,  and 
white-tipped  doves  in  the  aggregate 
including  no  more  than  two  mourning 
doves  and  two  white-tipped  doves  per 
day;  and  the  possession  limit  may  not 
exceed  20  white-winged,  mourning  and 
white-tipped  doves  in  the  aggregate 
including  no  more  than  four  mourning 
doves  and  four  white-tipped  doves  in 
possession;  and 

In  addition,  Texas  may  also  select  a 
white-winged  dove  season  of  not  more 
than  70  days  (or  60  under  the  alternative 
for  mourning  doves)  to  be  held  between 
September  1, 1985,  and  January  25, 1988. 
and  coinciding  with  the  mourning  dove 
season.  The  daily  bag  limit  may  not 
exceed  12  white-winged,  mourning  and 
white-tipped  doves  (or  15  under  the 
alternative)  in  the  aggregate,  of  which 


not  more  than  2  may  be  white-winged 
doves  and  not  more  than  2  of  which  may 
be  white-tipped  doves.  The  possession 
limit  may  not  exceed  24  white-winged, 
mourning  and  white-tipped  doves  (or  30 
under  the  alternative)  in  the  aggregate, 
of  which  not  more  than  4  may  be  white- 
winged  doves  and  not  more  than  4  of 
which  may  be  white-tipped  doves. 

Florida  may  select  a  white-winged 
dove  season  of  not  more  than  70  days 
(or  60  under  the  alternative  for  mourning 
doves)  to  be  held  between  September  1, 
1985,  and  January  15, 1986,  and 
coinciding  with  the  mourning  dove 
season.  The  aggregate  daily  bag  and 
possession  limits  of  mourning  and 
white-winged  doves  may  not  exceed  12 
and  24  (or  15  and  30  if  the  60-day  option 
for  mourning  doves  is  selected); 
however,  in  either  season,  the  bag  and 
possession  limits  of  white-winged  doves 
may  not  exceed  4  and  8,  respectively. 

Band-Tailed  Pigeons 

Pacific  Coast  States  and  Nevada — 
California,  Oregon,  Washington  and  the 
Nevada  counties  of  Carson  City. 
Douglas.  Lyon.  Washoe.  Humboldt. 
Pershinjg,  Churchill,  Mineral  and  Storey. 

Outside  Dates — Between  September 
1. 1985.  and  January  15. 1986. 

Hunting,  Seasons,  and  Daily  Bag  and 
Possession  Limits — Not  more  than  30 
consecutive  days,  with  a  bag  and 
possession  limit  of  5.  Each  band-tailed 
pigeon  hunter  in  Nevada  must  have  in 
possession  while  hunting  a  permit 
issued  by  the  State  for  the  purpose  of 
collecting  harvest  and  hunter 
participation  data. 

Zoning — California  may  select 
hunting  seasons  of  30  consecutive  days 
in  each  of  the  following  two  zones: 

1.  In  the  counties  of  Alpine,  Butte,  Del 
Norte,  Glenn.  Humboldt.  Lassen. 
Mendocino.  Modoc,  Plumas,  Shasta, 
Sierra,  Siskiyou.  Tehama  and  Trinity; 
and 

2.  The  remainder  of  the  State. 
Four-Corners — Arizona.  Colorado. 

New  Mexico  and  Utah. 

Outside  Dates — Between  September  1 
and  November  30, 1985. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits — Not  more  than  30 
consecutive  days,  with  bag  and 
possession  limits  of  5  and  10. 
respectively. 

Areas — These  seasons  shall  be  open 
only  in  the  areas  delineated  by  the 
respective  States  in  their  hunting 
regulations. 

Zoning — New  Mexico  may  be  divided 
into  North  and  South  Zones  along  a  line 
following  U.S.  Highway  60  from  the 
Arizona  State  line  east  to  Interstate 
Highway  25  at  Socorro  and  along 
Interstate  Highway  25  from  Socorro  to 


the  Texas  State  line.  Hunting  seasons 
not  to  exceed  20  consecutive  days  may 
be  selected  between  September  1  and 
November  30. 1985.  in  the  North  Zone 
and  October  1  and  November  30, 1985, 
in  the  South  Zone. 

Rails 

(Clapper,  King,  Sara  and  Virginia) 

Outside  Dates — States  included 
herein  may  select  seasons  between 
September  1, 1985,  and  January  20, 1986. 
on  clapper,  king,  sora  and  Virginia  rails 
as  follows: 

Hunting  Seasons — ^The  season  may 
not  exceed  70  days.  Any  State  may  split 
its  season  into  two  segments. 

Clapper  and  King  Rails 

Daily  Bag  and  Possession  Limits — In 
Rhode  Island,  Connecticut,  New  Jersey, 
Delaware,  and  Maryland,  10  and  20 
respectively,  singly  or  in  the  aggregate 
of  diese  two  species.  In  Texas, 
Louisiana,  Mississippi,  Alabama, 
Georgia,  Florida.  South  Carolina,  North 
Carolina,  and  Virginia,  15  and  30, 
respectively,  singly  or  in  the  aggregate 
of  the  two  species. 

Sora  and  Virginia  Rails 

Daily  Bag  and  Possession  Limits — In 
the  Atlantic,  Mississippi  and  Central  * 
Flyways  and  portions  of  Colorado. 
Montana,  New  Mexico  and  Wyoming  in 
the  Pacific  Flyway,'  25  daily  and  25  in 
possession,  singly  or  in  the  aggregate  of 
the  two  species. 

Woodcock 

Outside  Dates — States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1. 1985.  and  January 
31. 1986.  States  in  the  Central  and 
Mississippi  Flyways  may  select  hunting 
seasons  between  September  1. 1985,  and 
February  28. 1986. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  In  the  Adantic 
Flyway.  seasons  may  not  exceed  45 
days,  with  bag  and  possession  Umits  of 
3  and  6.  respectively;  in  the  Central  and 
Mississippi  Flyways.  seasons  may  not 


■  The  Central  Fly  .vay  it  dermed  ai  follow*: 
Colorado  (east  of  the  Continental  Divide).  Kansas. 
Montana  (ea«t  of  Hilt.  Chouteau.  Cascade.  Meagher, 
and  Park  Counties).  Nebraska.  New  Mexico  (east  of 
the  Continental  Divide  but  outside  the  |icariUa 
Apache  Indian  Reservation).  North  Dakota. 
Oklahoma.  South  Dokota.  Texas  and  Wyoming 
(east  of  the  Continental  Divide). 

■  The  Pacific  Flyway  is  defined  at  follows: 
Arizona.  California.  Idaho.  Nevada.  Oregon.  Utah 
and  Washington:  those  portioiu  of  Colorado  and 
Wyoming  lying  west  of  the  Continental  Divide:  New 
Mexico  west  of  the  Continental  Divide  plus  the 
entire  |icartlla  Apache  Indian  Reservation:  and  in 
Montana,  the  counties  of  Hill.  Chouteau.  Cascade. 
Meagher  and  Park,  and  all  counties  west  tbefcof. 
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exceed  65  days,  with  bag  and 
possession  limits  of  5  and  10, 
respectively.  Seasons  may  be  split  into 
two  segments. 

Zoning — ^New  Jersey  may  select 
seasons  by  north  and  south  zones 
di\'ided  by  State  Highway  70.  The 
season  in  each  zone  may  not  exceed  35 
days. 

Common  Snipe 

Outside  Dates — Between  September 
1. 1985.  and  February  28. 1988.  In  ^faine. 
Vermont,  New  Hampshire. 
Massachusetts.  Rhode  Island, 
Connecticut,  New  York.  New  Jersey, 
Delaware,  Maryland  and  Virginia  the 
season  must  end  no  later  than  January 
31. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits — Seasons  may  not 
exceed  107  days  in  the  Atlantic. 
Mississippi  and  Central  Fl>-ways  and  93 
days  in  Pacific  Flyway  portions  of 
Montana,  Wyoming.  Colorado  and  New 
Mexico.  In  the  remainder  of  the  Pacific 
Flyway  the  season  shall  coincide  with 
the  duck  seasons.  Seasons  may  be  split 
into  two  segments.  Bag  and  possession 
limits  are  8  and  16,  respectively. 

Common  Moorhens  And  Purple 
Gallinules 

Outside  Dates — September  1, 1985. 
through  January  20. 1986.  in  the  Atlantic 
and  Mississippi  Flyways  and  September 
1. 1985.  throu^  January  la  1988.  in  the 
Central  Flyway.  States  in  the  Pacific 
Flyway  must  select  their  hunting 
seasons  to  coincide  with  their  duck 
seasons. 

Hunting  Seasons,  and  Daily  and 
Possession  Limits — Seasons  may  not 
exceed  70  days  in  the  Atlantic. 
Mississippi  and  Central  Flyways,  in  the 
Pacific  Flyway  seasons  may  be  the  same 
as  the  duck  seasons.  Seasons  may  be 
split.  Bag  and  possession  limits  are  15 
and  30  common  moorhens  and  purple 
gallinules,  singly  or  in  the  aggregate  of 
the  two  species,  respectively:  except  in 
the  Pacific  Flyway  the  daily  bag  and 
possession  limits  may  not  exceed  25 
coots  and  common  moorhens,  singly  or 
in  the  aggregate  of  the  two  species. 

Sandhill  Cranes 

Regular  Seasons  in  the  Central 
Flyway — Seasons  not  to  exceed  58  days 
between  September  1. 1985.  and 
February  28. 1986,  may  be  selected  in 
the  following  States:  Colorado  (the 
Central  Flyway  portion  except  the  San 
Luis  Valley):  Kansas;  Montana  (the 
Central  Flyway  portion  except  that  area 
south  of  1-90  and  west  of  the  Bighorn 
River):  North  Dakota  (west  of  U.S.  281); 
South  Dakota  and  Wyoming  (in  the 
counties  of  Campbell,  Converse.  Crook. 


Goshen.  Laramie.  Niobrara.  Platte  and 
Weston). 

For  the  remainder  of  the  flyway, 
seasons  not  to  exceed  93  days  between 
September  1. 1985  and  February  28.  1986 
may  be  selected  in  the  following  States; 
New  Mexico  (the  counties  of  Chaves. 
Curry,  DeBaca,  Eddy,  Lea.  Quay  and 
Roosevelt);  Oklahoma  (that  portion  west 
of  1-35):  and  Texas  (that  portion  west  of 
a  fine  from  Brownsville  along  U.S.  77  to 
Victoria;  U.S.  87  to  Placedo:  Farm  Road 
616  to  Blessing:  State  35  to  Alvin;  State  6 
to  U.S.  290;  U.S.  290  to  Sonora;  U.S.  277 
to  Abilene;  Texas  351  to  Albany:  U.S. 
283  to  Vemon;  and  U.S.  183  to  the 
Texas-Oklahoma  boundary). 

Bag  and  Possession  Limits — 3  and  6. 
respectively. 

Permits—Each  person  participating  in 
the  regular  sandhill  cranes  season  must 
obtain  and  have  in  his  possession  while 
hunting,  a  valid  Federal  sandhill  crane 
hunting  permit. 

Special  Seasons  in  the  Pacific 
Flyway — Arizona  may  select  a  sandhill 
crane  season  subject  to  the  following 
conditions: 

1.  The  season  may  not  exceed  6  days 
in  November  1985. 

2.  The  hunting  area  is  confined  to 
Game  Management  Units  30A,  30B  31. 
and  32. 

3.  Each  hunter  must  obtain  and  have 
in  possession  while  himting  a  sp>ecial 
permit  issued  by  the  State.  No  more  than 
200  permits  may  be  issued.  Each 
permittee  may  take  2  sandhill  cranes  per 
season. 

4.  Emergency  closures  for  all  crane 
hunting  may  be  invoked  as  necessarj'. 

Special  Sandhill  Crane-Canada  Goose 
Season 

Wyoming  may  select  a  season(s)  on 
sandhill  cranes  and  Canada  geese 
subject  to  the  following  conditions: 

1.  Outside  dates  for  the  sea8on(s)  are 
September  1-22, 1985. 

2.  Hunting  will  be  by  State  permit, 
with  125  permits  issueid  for  the  Bear 
River  drainage  and  125  permits  issued 
for  Star  Valley,  all  in  Lincoln  County. 
Each  permittee  may  take  2  sandhill 
cranes  and  3  Canada  geese  per  season. 

3.  Emergency  closures  for  all  crane 
hunting,  may  be  invoked  as  necessary. 

Scoter,  Elder,  and  Oldsquaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates — Between  September 
15, 1985,  and  January  20, 1986. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits — Not  to  exceed  107 
days,  with  bag  and  possession  limits  of 
7  and  14,  respectively,  singly  or  in  the 
aggregate  «f  these  species. 

Bag  and  Possession  Limits  During 
Regular  Duck  Season— In  the  Atlantic 


Flyway,  States  may  set,  in  addition  to 
the  limits  applying  to  other  ducks  during 
the  regular  duck  season,  a  daily  limit  of 
7  and  a  possession  limit  of  14  scoter. 
eider  and  oldsquaw  ducks,  singly  or  in 
the  aggregate  of  these  species. 

Areas — In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine. 
New  Hampshire.  Massachusetts.  Rhode 
Island  and  Connecticut;  in  those  coastal 
waters  of  the  State  of  New  York  lying  in 
Long  Island  and  Block  Island  Sounds 
and  associated  bays  eastward  from  a 
line  running  between  Miamogue  Point  in 
the  town  of  Riverhead  to  Red  Cedar 
Point  in  the  town  of  Southampton, 
including  any  ocean  waters  of  New  York 
lying  south  of  Long  Island;  in  any  waters 
of  the  Atlantic  Ocean  and  in  any  tidal 
waters  t)f  any  bay  which  are  separated 
by  at  least  1  mile  of  open  water  from 
any  shore,  island  and  emergent 
vegetation  in  New  Jersey.  South 
Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  years  or  open 
water  from  any  shore,  island  and 
emergent  vegetation  in  Delaware, 
Maryland.  North  Carolina  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated  and 
designated  as  special  sea  duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States.  In  all 
other  areas  of  these  States  and  in  all 
other  States  in  the  Atlantic  Flyway.  sea 
ducks  may  be  taken  only  during  the 
regular  open  season  for  ducks. 

Deferred  Selection — Any  State 
desiring  its  sea  duck  season  to  open  in 
September  must  make  its  selection  no 
later  than  July  26. 1965.  Any  State 
desiring  its  sea  duck  season  to  open 
after  September  may  make  its  selection 
at  the  time  it  selects  the  waterfowl 
season. 

September  Teal  Season 

Outside  Dates — Between  September  1 
and  September  30. 1985,  an  open  season 
on  all  species  of  teal  may  be  selected  by 
Alabama.  Arkansas,  Colorado  (Central 
Flyway  portion  only),  Illinois.  Indiana. 
Kansas.  Kentucky.  Louisiana, 
Mississippi.  Missouri.  New  Mexico. 
(Central  Flyway  portion  only),  Ohio. 
Oklahoma,  Tennessee  and  Texas  in 
areas  delineated  by  State  regulations. 

Hunting  Seasons,  and  Bag  and 
Possession  Limits — Not  to  exceed  9 
consecutive  days,  with  bag  and 
possession  limits  of  4  and  8, 
respectively. 

Shooting  Hours — From  sunrise  to 
sunset  only. 
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Deadline — States  must  advise  tije 
Service  of  season  dates  and  special 
provisions  to  protect  non-target  species 
by  July  26. 1985. 

Special  September  Duck  Seasons 

Iowa  September  Duck  Season — Iowa 
may  experimentally  hold  a  portion  of  its 
regular  duck  hunting  season  in 
September.  All  ducks  which  are  legal 
during  the  regular  duck  season  may  be 
taken  during  the  September  segment  of 
the  season.  In  1985.  the  5-day  season 
segment  may  commence  no  earlier  than 
September  21,  with  daily  bag  and 
possession  limits  being  the  same  as 
those  in  effect  during  the  1985  regular 
duck  season. 

Tennessee,  Kentucky  and  Florida 
September  Duck  Seasons — 
Experimental  5-consecutive-day  duck 
seasons  may  be  selected  in  September 
by  Tennessee,  Kentucky,  and  Florida 
subject  to  the  following  conditions: 

1.  In  Kentucky  and  Tennessee  the 
seasons  will  be  in  lieu  of  September  teal 
seasons;  in  Florida  the  season  will  be  in 
lieu  of  the  extra  teal  option. 

2.  In  all  States,  the  daily  bag  limit  will 
be  4  ducks,  no  more  than  1  of  which  may 


be  a  species  other  than  teal  or  wood 
ducks,  and  the  possession  limit  will  be 
double  the  daily  bag  limit. 

Experimental  September  Goose  Season 

Michigan — In  the  counties  of  Baraga, 
Dickinson.  Delta,  Gogebic,  Houghton, 
Iron,  Keweenaw,  Marquette,  Menominee 
and  Ontonagon,  the  frameworic  opening 
date  for  geese  is  September  28.  Season 
length  and  limits  for  geese  in  this  area 
will  be  established  later  with  other 
regulations  for  the  regular  waterfowl 
season. 

Special  Falcomy  Regulations 

Extended  Seasons — Falconary  is  a 
permitted  means  of  taking  migratory 
game  birds  in  any  State  meeting  Federal 
falconry  standards  in  50  CFR  21.29(k). 
These  States  may  select  an  extended 
season  for  taking  migratory  game  birds 
in  accordance  with  the  following: 

Framework  Dates — Seasons  must  fall 
within  the  regular  season  framework 
dates  and.  if  offered  and  accepted,  other 
special  season  framework  dates  for 
hunting. 

Daily  Bag  and  Possession  Limits — 
Falconry  daily  bag  and  possession  limits 


for  ail  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  both  regular  hunting  seasons  and 
extended  falconry  seasons. 

Regulations  Publication — Each  State 
selecting  the  special  season  must  inform 
the  Service  of  the  season  dates  and 
publish  said  regulations. 

Regular  Seasons — General  hunting 
regulations,  including  seasons,  hours, 
and  limits,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.29(k)  which 
does  not  select  an  extended  falconry 
season. 

Note: — In  no  instance  shall  the  total 
number  of  days  in  any  combination  of  duck 
seasons  (regular  duck  season,  sea  duck 
season,  September  seasons.  s|>ecial  scaup 
season,  special  scaup  and  goldeneye  aeason 
or  falconry  season)  exceed  107  days  for  a 
species  in  one  geographical  area. 

Dated:  August  6. 1985. 
William  P.  Horn, 

Assistant  Secretary  for  Fish  and  Wildlife  aitd 

Parka. 

{FR  Doc.  85-19873  Filed  8-20-85: 8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  oites  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maiung  prior  to  the  adoption  of  the  firfal 
njles. 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFR  Part  446 
[Docket  No.  25S0S] 

Walnut  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Wtdnut  Crop  Insurance 
Regulations  (7  CFR  Part  446),  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to: 
(1)  Change  to  a  mandatory  "Actual 
Production  History"  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records;  (2)  change  the 
method  of  computing  indemnities  when 
acreage,  share,  or  practice  is 
underreported;  (3)  limit  the  insured's 
share  of  an  indemnity  on  crops  sold 
before  harvest;  (4)  shorten  the  length  of 
time  an  insured  has  to  give  notice  when 
claiming  an  indemnity;  (5)  add  a 
definition  for  the  term  "Loss  ratio;"  and 
(6)  redefine  "Unit"  to  restrict  division. 
The  authority  for  the  promulgation  of 
this  rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  September  20, 
1985,  to  be  siire  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250. 
FOR  FURTHER  INFORMATION  CONTACT. 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPIEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 


procedures  estabUshed  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  July 
1,1990. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  pubUshed  at  48  FR 
29115.  lune  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  hujnan  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
walnut  policy  are: 

1.  Section  2.c. — Add  a  clause  to 
change  the  method  of  calculating  the 
insured's  share  of  an  indemnity  on  crops 
sold  before  harvest.  This  limits  the 
insured's  indemnity  to  his  interest  in  the 
crop  at  the  time  of  loss. 

2.  Section  5. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insiu-ed  on  an  actual  production  history 
(APH)  basis,  and  coverages  will 


therefore  reflect  the  actual  production 
history  of  the  crop  on  the  unit. 

Remove  the  provisions  for  the 
transfers  of  insurance  experience  and 
for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

3.  Section  8.a.(4) — Shorten  from  30 
days  to  10  days  the  time  an  insured  has 
to  give  notice  of  loss  when  claiming  an 
indemnity.  This  change  will  allow  FCIC 
to  determine  indemnities  in  a  more 
timely  fashion. 

4.  Section  9.d. — When  acres  are 
underreported,  the  production  from  all 
acres  will  be  applied  against  the  report 
acres  in  calculating  the  indemnities. 
This  change  will  reduce  the  complexity 
of  calculations. 

5.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

6.  Section  17. — Add  a  definition  for 
the  term  "Loss  ratio"  to  clarify  its  use  in 
section  5. 

7.  Section  17.— Amend  the  "Unit" 
definition  by  deleting  the  provision 
allowing  unit  division.  The  difficulty  of 
maintaining  and  auditing  acciu-ate  and 
adequate  records  of  production  by  small 
units  requires  elimination  of  this 
provision. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  446 

Crop  insurance.  Walnut. 
Proposed  rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  etseq), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Walnut  Crop  Insurance  Regulations 
(7  CFR  Part  446),  effective  for  the  1986 
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and  succeeding  crop  years,  to  read  as 
follows: 

PART  446— WALNUT  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulation*  for  Vhm  1986  and 
Succeeding  Crop  Years 

Sec. 

446.1  Availability  of  walnut  crop  insurance. 

446.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

446.3  OMB  control  numbers. 

448.4  Creditors. 

446.5  Good  faith  reliance  on 
misrepresentation. 

446.6  The  contract. 

446.7  The  application  and  policy. 
Authority:  Sees.  506,  516,  Pub.  L  75-430.  52 

Staf.  73,  77  as  amended  (7  U.S.C.  1506, 1516). 

Subpart— Regulations  for  ttie  1986  and 
Succeeding  Crop  Years 

§  446. 1    Availability  of  walnut  crop 
insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  walnuts  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  446.2    Premium  rates,  production 
guarantees,  coverage  level*,  and  price*  at 
which  indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
walnuts  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

$  446.3    OMB  control  number*. 

OMB  control  numbers  are  contained 
in  Subpart  H  of  Part  400.  Title  7,  CFR. 

§446.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  446.5    Good  faith  reltance  on 
misrepreaentation. 

Notwithstanding  any  other  provision 
of  the  walnut  insurance  contract. 


whenever:  (a)  An  insured  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  employee 
of  the  Corporation:  (1)  Is  indebted  to  the 
Corporation  for  additional  premiums;  or 
(2)  has  suffered  a  loss  to  a  crop  which  is 
not  insured  or  for  which  the  insured  is 
not  entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived;  and  (b)  the  Board  of  Directors 
of  the  Corporation,  or  the  Manager  in 
cases  involving  not  more  than 
$100,000.00,  finds  that:  (1)  An  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  relied  thereon  in 
good  faith;  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Application  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  446.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  by  the 
Corporation.  The  contract  shall  cover 
the  walnut  crop  as  provided  in  the 
policy.  The  contract  shall  consist  of  the 
application,  the  policy,  and  the  coimty 
actuarial  table.  Any  changes  made  in 
the  contract  shall  not  affect  its 
continuity  from  year  to  year.  The  forms 
referred  to  in  the  contract  are  available 
at  the  applicable  service  oHices. 

§  446.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  walnut  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  ITie  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 


publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  sodi 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  pro^nsions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FQC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  walnut 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  [7  CFR 
400.37.  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  Hie  provisions  of  the  Walnut 
Insurance  Policy  for  the  1988  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Fe<leral  Crop  Insurance  CorporatiaB 

Walnut — Crop  Insurance  Policy 

(This  is  a  continuous  contract  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  wiQ 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "yon"  and  "yoar^ 
refer  to  the  insured  shown  on  the  accepted 
Application,  ard  "we,"  "us,"  and  "our"  refer 
to  the  Federal  '^rop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  &tini 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Wildlife: 

(4)  Earthquake; 

(5)  Volcanic  eruption; 

(6)  Direct  Mediterranean  Fruit  Fly  damage; 
or 

(7)  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  insurance  attaches; 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(3).  Direct  Mediterranean  Fruit  Fly  damage 
will  be  actual  physical  damage  to  the  walnuts 
which  causes  such  walnuts  to  he  considered 
unmarketable  and  will  not  include 
unmarketability  of  such  walnuts  as  s  direct 
result  of  a  quarantine,  boycott  or  refusal  to 
accept  the  walnuts  by  any  entity  without 
regard  to  actual  physical  damge  to  such 
walnuts. 


33746 Federal  Regster  /  Vol.  50.  No.  162  /  Wednesday.  August  21.  1985  /  Proposed  Rules 


b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants  or  employees; 

(2]  The  failure  to  follow  recognized  good 
walnut  fanning  practices; 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project; 

(4)  The  failure  to  carry  out  a  good  walnut 
irrigation  practice; 

(5)  The  failure  or  breakdown  of  irrigation 
equipment  or  facilities;  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  English  walnuts 
(excluding  black  walnuts)  hereafter  called 
"walnuts"  which  are  grown  on  insured 
acreage  and  for  which  a  guarantee  and 
premium  rate  are  provided  by  the  actuarial 
table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  walnuts  grown  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  walnuts  at  the  time  insurance 
attaches.  However,  for  the  purpose  of 
determining  the  amount  of  indemnity,  your 
share  will  not  exceed  you  share  on  the  earlier 
of: 

(1)  The  time  of  loss;  or 

(2)  The  beginning  of  harvest 

d.  We  do  not  insure  any  acreage: 

(1)  On  which  the  trees  have  not 
reached  the  ninth  growing  season  after 
being  set  out.  unless  we  agree,  in 
writing,  to  insure  such  acreage;  or 

(2)  Planted  with  a  crop  other  than  walnuts. 

e.  If  insurance  is  provided  for  an  irrigated 
practice  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good 
walnut  irrigation  practice  at  the  time 
insurance  attaches. 

f.  Insurance  may  attach  only  by  written 
agreement  with  us  on  any  unit  which  consists 
of  less  than  5  acres  of  insurable  walnut  trees. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  date  insurance  attaches. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  walnuts  in  the  county 
in  which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  insurance 
attaches. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  walnuts  grown  in 
the  country.  This  report  must  be  submitted 
annually  on  or  before  March  1.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  March  1,  we 
may  elect  to  determine  by  unit  the  insured 
acreage,  share,  and  practice  or  we  may  deny 
liability  on  any  unit.  Any  report  submitted  by 
you  may  be  revised  only  upon  our  approval. 


4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  If  the  number  of  bearing  trees  (ninth 
growing  season  and  older)  is  reduced  more 
than  10  percent  from  the  preceding  calendar 
year  as  a  result  of  damage  occurring  within 
that  year,  the  production  guarantee  will  be 
reduced  1  percent  for  each  percent  reduction 
in  excess  of  10  percent. 

c.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

d.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  on  the  date  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election, 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  on  the  date 
insurance  attaches. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1-V^%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  ^t 
premium  billing  date. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  for  each  crop  year  on 
March  1  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  walnuts; 

b.  Harvest  of  the  walnuts; 

c.  Final  adjustment  of  a  loss;  or 

d.  November  IS. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if, 
during  the  period  before  harvest,  the  walnuts 
on  any  unit  are  damaged  and  you  decide  not 
to  further  care  for  them. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined  or  if 
damage  occurs  during  harvest,  immediate 
notice  must  be  given. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  10  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  walnuts  on  the 
unit; 

(b)  Harvest  of  the  unit;  or 

(c)  Novemt)er  15  of  the  crop  year. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  walnuts  which 
are  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 


(1)  Total  destruction  of  the  walnuts  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  November  15  of  the  crop  year. 

b.  We  will  not  pay  any  indemnify  unless 
you: 

(1)  Establish  the  total  production  of 
walnuts  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  walnuts  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  product  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (pounds]  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  walnut  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause  or  destroyed  by  you 
without  our  prior  written  consent;  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(2)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 

(a)  Marketed;  or 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us. 

(3)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  walnuts  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire". 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  lS08(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indenmity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  fmal  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
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indemnity  ultimately  found  to  be  due  by  us  or 
by  a  Tmal  judgment  from  and  including  the 
6l8t  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611),  and  published  in  the 
Federal  Register  on  or  about  January  1  and 
July  1  of  each  year.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s)  determined  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance.  Rre 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance;  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance.  For  the  purpose  of  this  section,  the 
amount  of  loss  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  Indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 


You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
walnuts  produced  on  each  unit,  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may,  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  applicable  crop  year,  assignment  of 
production  to  units  by  us,  or  a  determination 
that  no  indemnity  is  due.  Any  person 
designated  by  us  will  have  access  to  such 
records  and  the  farm  for  purposes  related  to 
the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  to  us  on  or  before  the  cancellation 
date  satisfactory  records  of  the  previous 
year's  production.  If  you  show  prior  to  the 
cancellation  date  to  our  satisfaction,  that  the 
records  are  unavailable  due  to  conditions 
beyond  your  control,  such  as  fire,  flood,  or 
other  natural  disaster,  the  Field  Actuarial 
Office  may  assign  a  yield  for  that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agricutural  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are  January  31. 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 


deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
October  31  preceding  the  cancellation  date. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  walnut  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  o^ice,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  walnut  insurance  in  the  county. 

b.  "Contiguous  land"  means  land  which  is 
touching  at  any  point,  except  that  land  which 
is  separated  by  only  a  public  or  private  right- 
of-way  will  be  considered  contiguous. 

c  "County"  means  the  county  sho«vn  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county,  as  shown  by  the  actuarial 
table. 

d.  "Crop  year"  means  the  period  beginning 
with  the  date  insurance  attaches  and 
extending  through  the  normal  harvest  time 
and  will  be  designated  by  the  calendar  year 
in  which  the  walnuts  are  normally  harvested. 

e.  "Harvest"  means  picking  up  the  walnuts 
for  the  purpose  of  removal  from  the  orchard. 

f.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
sumbitted  the  application  accepted  by  us. 

h.  "Loss  ratio"  means  the  ratio  of 
indemnity  to  premium. 

i.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

j.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

k.  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
walnuts  or  a  share  of  the  proceeds  therefrom. 

1.  "Unit"  means  all  insurable  acreage  of 
walnuts  in  the  county  located  on  contiguous 
land  on  the  date  insurance  attaches  for  the 
crop  year 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  conunodity 
payment,  or  any  consideration  other  than  a 
share  in  the  walnuts  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Units  will 
be  determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss.  We  may  consider 
any  acreage  and  share  thereof  reported  by  or 
for  your  spouse  or  child  or  any  member  of 
your  household  to  be  your  bona  fide  share  or 
the  bona  fide  share  of  any  other  person 
having  an  interest  therein. 

18.  Descriptive  headings. 
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The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  DC,  on  June  26, 1985. 
Michael  Brooaoa. 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  85-20007  Filed  &-20-85:  8:45  am) 
BNXJNG  CODE  M1»-a*-« 


Agricultural  Marketing  Service 
7  CFR  Part  978 

(Docket  Na  TVR-PA-11 

Vegetables  Grown  in  Texas; 
Recommended  Decision  and 
Opportunity  To  File  Written 
Exceptions  to  Proposed  Agreement 

agency:  Agricultural  Marketing  Service. 
USDA 

ACTKMi:  Proposed  rule. 

SUMMANy:  This  recommended  decision 
proposes  an  agreement  which  would 
authorize  a  coordinated  research  and 
promotion  typfe  program  for  vegetables 
grown  in  Texas  and  provides  interested 
persons  an  opportunity  to  file  written 
exceptions  concerning  the 
recommendations. 

The  proposed  agreement  would 
establish  commodity  committees 
consisting  of  two  to  eight  members  and 
a  Texas  Vegetable  Council  consisting  of 
the  chairman  of  each  commodity 
committee,  who  would  handle  the  local 
administration  of  the  research  and 
promotion  programs.  Program  costs 
would  be  financed  by  assessements 
collected  only  from  shippers  of 
vegetables  grown  for  fresh  market  who 
voluntarily  sign  the  agreement.  There 
are  no  provisions  for  any  inspection, 
grade,  size,  container  or  volume 
regulations.  To  become  effective  the 
proposal  would  require  that  the 
marketing  agreement  be  signed  by 
handlers  representing  at  least  75  percent 


of  a  particular  vegetable  shipped  to 
fresh  market  from  a  district 
DATE:  Written  exceptions  to  this 
recommended  decision  must  be  received 
by  September  10. 1985. 
ADDRESS:  Interested  persons  may  file 
written  exceptions  to  this  decision  with 
the  Hearing  Clerk.  Room  1077-S.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250.  Two  copies  of  all  written 
exceptions  should  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours. 

FOR  FURTHER  MFOfUIATION  CONTACT: 

James  B.  W'endland,  Vegetable  Branch. 
Fruit,  and  Vegetable  Divisioa  AMS. 
USDA.  Washington.  DC  20250. 

telephone  (202)  447-5432. 

SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  section  556  and  557  of  Title 
5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 
Prior  docimients  in  this  proceeding:  Pre- 
notice  press  release — Issued  regionally 
on  January  4. 1985;  Notice  of  Hearing — 
Issued  February  7, 1985,  and  published 
February  11, 1985  (50  FR  5593). 

Small  businesses.  The  Regulatory 
Fle.\ibility  Act  {Pub.  L  95-354).  effecUve 
January  1, 1981,  seeks  to  ensure  that, 
within  the  statutory  authority  of  a 
program,  the  regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  Interested 
persons  were  invited  to  present 
evidence  on  the  probable  regulatory  and 
informational  impact  of  the  proposed 
rule  on  small  business  at  the  public 
hearing. 

The  record  shows  all  of  the  witnesses 
testified  that  their  firms  were  "small 
businesses."  Also  the  executive  vice 
president  of  the  Texas  Citrus  and 
Vegetable  Association  testified  that  a 
very  high  proportion  of  the 
approximately  120  vegetable  industry 
members  of  his  association  would  come 
under  the  definition  of  small  business. 
Record  evidence  deocuments  that  the 
total  value  of  production  of  Texas 
vegetables  for  fresh  market  averaged 
approximately  $385  million.  Using  the 
conservative  number  of  handlers  in  the 
Association  (which  does  not  include  all 
Texas  vegetable  handlers)  would  result 
in  an  average  value  of  approximately 
$3.2  million.  This  amount  is  under  the 
$3.5  million  volume  for  small  business 
considered  appropriate  now  for  this 
agricultural  service  category  by  officials 
of  the  Small  Business  Administration.  It 
is  important  to  consider  that  the  typical 
method  of  doing  business  is  for  the 
terminal  market  or  chain  store  buyers  to 
remit  the  proceeds  from  the  sale  to  the 


handlers,  who  in  turn  remit  to  the 
growers  a  net  amount  after  deducting 
fees  charged  for  the  services  of  the 
handlers.  Hence,  the  grower's  shares 
merely  pass  through  the  handlers'  hands 
and  the  handlers'  gross  receipts 
represent  fees  for  performing  specified 
services.  Thus,  very  few  Texas 
vegetable  handlers  would  not  be  classed 
as  small  businesses. 

The  Agricultural  Marketing 
Agreement  Act  requires  the  application 
of  uniform  rules  to  regulated  handlers. 
Since  signatory  handlers  that  would 
voluntarily  sign  the  proposed  agreement 
are  predominantly  small  businesses,  the 
program  itself  is  tailored  to  the  size  and 
nature  of  these  small  businesses.  Other 
persons  would  not  be  bound  by  the 
agreement. 

Further,  while  the  proposal 
recommended  herein  would  impose 
some  requirements  on  the  small 
businesses  who  sign  the  agreement  and 
the  potential  number  of  such  may  be 
approximately  100,  any  added  burden 
should  not  be  significant,  especially  in 
light  of  the  potential  benefits  that  should 
be  derived  by  such  small  businesses. 

The  testimony  presented  at  the 
hearing  on  the  proposal  indicated  that 
the  burden  of  financing  and 
implementing  the  agreement — should  it 
be  put  iiito  effect  by  the  Secretary  after 
the  75  percent  volume  has  been  signed 
up — would  be  no  more  than  the  burden 
of  the  current  non-Federal  voluntary 
promotion  program.  Rather  than 
reporting  and  sending  assessments  to 
several  industry  organizations  under  the 
agreement  signatory  handlers  might 
report  and  send  assessments  only  to  the 
Texas  Vegetable  Council  which  would 
operate  under  the  agreement.  This 
economy  of  operation  would  be  equally 
advantageous  to  large  and  small 
businesses,  with  small  business  perhaps 
benefiting  to  a  greater  degree  in  that 
their  operating  margins  may  be  smaller. 

Additionally,  the  concept  of  the 
agreement  itself  is  particularly 
beneficial  to  small  businesses.  It  would 
authorize  large  numbers  of  small 
businesses  to  poo!  their  resources  to 
mount  a  research  program  or 
promotional  campaign  to  benefit  all 
such  growers  and  handlers  of  Texas 
vegetables.  Small  businesses  are  the 
least  likely  to  be  in  a  position  to  initiate 
and  maintain  the  magnitude  of  a 
marketing  expansion  program  as  forseen 
by  the  proponents  of  the  agreement 

With  respect  to  small  businesses  that 
are  not  Texas  vegetable  growers  or 
handlers,  the  impact  of  the  proposed 
agreement  would  be  different.  Some 
such  businesses,  including  retail  food 
stores,  restaurants,  and  others  that  sell 
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Texas  vegetables  to  the  public  in 
various  forms,  could  experience 
increased  costs  due  to  the  proposed 
amendment.  However,  the  magnitude  of 
such  added  costs  is  difHcult  to  quantify 
and  is  speculative.  Moreover,  these 
hypothetical  added  costs  would  be 
counterbalanced  by  the  benefits  to 
Texas  vegetable  growers  and  handlers 
and  other  small  businesses,  due  to 
increased  public  awareness  and  demand 
for  vegetables  as  a  result  of  promotion 
and  paid  advertising  projects  conducted 
by  the  commodity  committees. 

Preliminary  statement.  Notice  is 
hereby  given  of  the  filing  with  the 
Hearing  Clerk  of  this  recommended 
decision  with  respect  to  a  proposed 
vegetable  research  and  promotion 
program  covering  Texas.  The  above 
notice  of  filing  and  opportunity  to  file 
exceptions  to  it  are  issued  pursuant  to 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601  et 
seq.J,  and  in  accordance  with  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  orders  (7  CFR 
Part  900).  Copies  of  this  decision  may  be 
obtained  from  James  B.  Wendland 
whose  address  is  listed  above. 

The  proposed  agreement  was 
formulated  on  the  record  of  a  public 
hearing  held  at  San  Antonio,  Texas, 
February  20-21, 1985.  Notice  of  the 
hearing  was  published  in  the  February 
11, 1985,  issue  of  the  Federal  Register. 
The  notice  set  forth  a  proposed 
marketing  agreement  submitted  by  the 
Texas  Vegetable  Research  and 
Promotion  Steering  Committee,  listing 
handlers  "representing  over  75  percent 
of  Texas  acreage  of  vegetables  for  fresh 
market." 

Material  issues.  The  material  issues 
presented  on  the  record  of  the  hearing 
are  as  follows: 

(1)  The  existence  of  circumstances 
which  would  warrant  exercise  of 
Federal  jurisdiction  in  this  instance; 

(2)  The  need  for  the  proposed  research 
and  promotion  type  agreement  to 
effectuate  the  declared  policy  of  the  Act; 

(3)  The  definition  of  the  commodities 
and  determination  of  the  area  to  be 
effected  by  the  agreement; 

(4)  The  identity  of  the  persons  and 
transactions  to  be  assessed;  and 

(5)  The  specific  terms  and  provisions 
of  the  proposed  agreement  including: 

(a)  Definitions  of  terms  used  in  it 
which  are  necessary  and  incidential  to 
attain  the  declared  objectives  of  the  Act; 

(b)  The  establishment,  maintenance, 
composition,  powers,  duties  and 
operation  of  the  commodity  committees 
and  the  Texas  Vegetable  Council  which 
shall  be  the  local  administrative 
agencies  for  this  program; 


(c)  The  authority  to  establish 
production  research,  marketing 
research,  consumer  education, 
advertising,  market  development, 
product  development,  and  promotion 
programs,  studies,  or  projects  for  Texas 
vegetables; 

(d)  The  authority  to  incur  expenses 
and  to  levy  assessments  on  handlers 
who  sign  the  agreement  covering  Texas 
vegetables  grown  for  fresh  market; 

(e)  The  establishment  of  reporting  and 
related  recordkeeping  requirements;  and 

(f)  Additional  terms  and  conditions  as 
set  forth  in  §5  978.70-978.84  published  in 
the  Federal  Register  (50  FR  5593]  on 
February  11. 1985.  which  are  necessary 
to  effectuate  the  provisions  of  the  Act. 

Findings  and  conclusions.  The 
findings  and  conclusions  on  the  material 
issues  are  based  upon  the  evidence 
presented  at  the  hearing: 

(1)  Vegetables  for  fresh  market  are  or 
can  be  grown  in  each  of  the  254  counties 
in  Texas.  In  recent  years,  Texas  has 
consistently  ranked  third  in  the  United 
States  in  fresh  market  vegetable 
acreage.  From  1981-1983,  the  harvested 
acreage  of  all  vegetables  in  Texas 
averaged  close  to  200,000  acres.  From 
this  came  annual  shipments  of  major 
fresh  vegetables  averaging  17.4  million 
hundredweight. 

Each  of  the  numerous  fresh  vegetables 
produced  in  Texas  is  marketed  in  the  23 
major  U.S.  cities  with  Federal-State 
Market  News  Service  offices.  This  data 
for  1983  shows  that  Texas  vegetables 
are  in  interstate  and  foreign  commerce 
by  supplying  the  five  reported  Canada 
cities  with  368,000  hundredweight  and 
23  U.S.  ones  with  6.9  million 
hundredweight  of  the  vegetables 
included  in  the  proposed  agreement. 
Additionally,  1983  arrivals  in  two  Texas 
cities  showed  5.15  miUion 
hundredweight  of  out  of  State 
vegetables.  This  data  is  representative 
of  the  shipments  to  other  nonreported 
cities  in  the  United  States.  Such 
vegetables  are  prepared  for  shipment  in 
essentially  the  same  manner,  whether 
intended  as  intrastate  or  interstate 
commerce.  Also,  generally  no  producer 
is  the  sole  supplier  to  a  particular 
market.  Because  of  the  market 
information  on  prices  being  paid  in 
competing  areas  and  those  offered  by 
competing  producers,  buyers  seek  to 
maximize  their  returns  by  buying  the 
quality  they  are  seeking  at  the  lowest 
prices  available  anywhere.  Conversely, 
producers  seek  to  maximize  their 
returns  by  selling  their  vegetables  at  the 
highest  available  prices.  As  a  result,  any 
shipment  or  sale  of  vegetables,  whether 
intrastate,  interstate  or  international, 
affects  prices  for  all  vegetables 
marketed.  The  evidence  in  the  record  is 


in  accord  with  the  findings  in  the  Act 
that  these  products  are  either  in  the 
current  of  interstate  or  foreign 
commerce  or  directly  burden,  obstruct, 
or  affect  such  commerce  and  except  as 
otherwise  provided  all  such  vegetables 
should  be  subject  to  the  authority  of  the 
Act  and  the  proposed  agreement. 

(2)  The  record  evidence  shows  that  a 
program  of  production  research, 
marketing  research,  consumer 
education,  advertising,  market 
development  product  development  and 
promotion  could  help  the  Texas 
vegetable  industry  increase  its  returns 
and  that  there  is  a  need  for  a  marketing 
agreement  such  as  that  recommended 
herein  to  effectuate  the  declared  policy 
of  the  Act. 

The  maintenance  and  expansion  of 
existing  markets  and  the  development  of 
new  markets  or  uses  are  vital  to  the 
welfare  of  Texas  vegetable  producers 
and  shippers  and  others  concerned  with 
marketing  and  using  these  vegetables. 
Record  evidence  shows  it  has  been 
difficult  to  bring  about  a  coordinated 
program  of  research  and  promotion 
because  the  industry  is  composed 
mainly  of  small  sized  businesses  spread 
geographically  across  the  State.  Without 
cooperative  action  to  develop  and  fund 
such  a  program,  the  industry  has  been 
stifled.  Record  evidence  documents 
several  voluntary  attempts  to  provide 
such  projects  which  were  not  fully 
successful  because  of  eventual  decline 
of  support  and  cooperation  from  the 
indusby.  The  industry  had  previously 
pursued  attempting  this  type  activity 
under  the  Texas  Commodity 
Referendum  Act.  However,  the  Texas 
Department  of  Agriculture  required  that 
a  separate  Board  would  need  to  be 
created  for  each  individual  vegetable 
and  furthermore  separate  hearings  and 
referenda  would  have  to  be  held  for 
each  vegetable  in  each  of  the  254 
counties.  The  industry  deemed  such  an 
exceedingly  expensive,  time  consiuning 
and  uncoordinated  approach  to  be 
unworkable,  thus  a  need  for  this  Federal 
marketing  agreement.  The  latter  would 
provide  a  more  effective  self-help  type 
approach  where  only  those  who  sign  the 
agreement  would  be  assessed  to  pay 
program  costs  and  submit  needed 
reports.  Record  evidence  shows  all  of 
the  witnesses,  who  consider  their  firms 
"small  businesses,"  stressed  their 
support  for  the  program  and  testimfied 
that  the  proposed  reports  would  pose  no 
additional  burden.  Most  emphasized 
that,  individually,  they  were  not  large 
enough  to  undertake  tfie  research  or 
promotion  needed.  But  through  this 
program  they  could  join  together  to 
accomplish  the  worthy  objectives.  Thus, 
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the  proposal  is  desired  basically  by 
and  for  small  businesses  and  in  keeping 
with  the  Regulatory  Flexibility  Act  could 
carry  out  the  program  with  the  least 
possible  government  regulatory 
involvement  or  burden  on  the  industry. 

Record  evidence  affirms  that  the 
market  for  fresh  vegetables,  including 
Texas  vegetables,  is  fluid  and  sensitive 
to  many  changing  factors.  Buyers  pursue 
numerous  sources  in  many  States  to 
obtain  the  variety,  quality  and  price  of 
vegetables  to  satisfy  their  customers. 

The  more  well  known  a  source 
becomes  and  the  better  its  reputation, 
the  more  likely  buyers  are  to  continue 
buying  there.  Conversely,  poor 
reputations  have  the  opposite  effect.  The 
record  indicates  Texas  vegetable 
growers  and  shippers  need  this 
proposed  agreement  to  build  a  desirable 
reputation  and  a  national  awareness 
based  on  improved  varieties  developed 
through  effective  and  coordinated 
production  research,  marketing  research 
and  promotion  activities,  which  should 
tend  to  result  in  increased  returns  to  the 
growers  and  handlers. 

The  record  was  uncontested  in 
documenting  the  urgent  need  for 
developing  improved,  disease  resistant 
high  yielding  varieties  adapted  to  the 
respective  districts,  with  characteristics 
desired  by  consumers. 

Evidence  shows  that  the  once 
valuable  South  Texas  tomato  industry 
has  declined  from  over  111,000  acres  to 
now  less  than  1,000  due  to  failure  to 
develop  a  suitable  variety  to  compete  in 
the  marketplace  against  Florida  aind 
California.  Similarly  the  Rio  Grande 
Valley's  Imperator  58  carrot  developed 
27  years  ago.  only  yields  frtan  one-half 
to  one-fourth  that  of  Texas'  competition, 
resulting  in  a  significant  cost 
disadvantage.  Expert  witnesses 
documented  other  similar  vegetable 
variety  problems  including  broccoli, 
celery,  cabbage,  peppers,  sweet  com, 
cucumbers,  and  potatoes. 

In  addition,  research  is  needed  on 
cultural,  harvesting  and  handling 
practices  for  Texas  vegetables..  Record 
evidence  indicates  the  development  of 
mechanical  harvesters  for  radishes  in 
Florida  captured  the  national  radish 
market  for  it  Also,  that  Texas  lost  the 
sweet  com  market  to  Florida  when 
I'exas  failed  to  develop  worm  free  sweet 
com.  These  examples  illustrate  another 
need  for  the  agreement  to  provide  the 
funds  and  leadership  necessary  to 
maintain  or  increase  market  shares  to 
the  benefit  of  Texas,  its  vegetable 
industry  and  the  consumers  alike. 

(3)  The  definition  of  the  commodities 
and  determination  of  the  area  to  be 
covered  by  the  proposed  agreement. 


The  term  "area"  should  be  defined  to 
include  all  of  the  State  of  Texas.  Record 
evidence  shows  vegetables  can  be 
grown  in  every  part  of  the  area,  and  to 
omit  any  part  of  the  State  from  the 
program  would  likely  encoiu-age 
production  in  that  exempt  part  to  obtain 
advantages  from  the  program  without 
assuming  any  share  of  the 
responsibility. 

The  term  "vegetable"  should  mean 
any  edible  product  of  all  varieties  of 
plants  known  as  Angiospermae  or 
others  designated  by  the  Secretary 
which  are  grown  in  the  area  for  fresh 
market  These  plants  are  usually 
herbaceous  and  grown  for  an  edible 
part.  However,  the  term  should  not  be 
restricted  to  only  those  botanically 
defined  as  vegetables  or  those  varieties 
listed  in  S  978.5,  but  should  include  any 
variety  viewed  in  practice  as  a 
commercial  vegetable  by  the  industry  or 
the  Secretary  now  or  in  the  future. 

(4)  Handler.  The  term  "handler"  is 
synonyTQous  with  "shipper."  It  should  be 
defined  in  the  agreement  to  identify  the 
persons  who  would  be  subject  to  the 
agreement  Therefore,  the  term  should 
apply  to  all  persons  who  perform  any  of 
the  activities  within  the  scope  of  the 
term  "handle"  as  hereinafter  defmed 
and  who  have  signed  the  marketing 
agreement  These  persons  are 
responsible  for  meeting  requirements  of 
the  agreement  and  any  rules  or 
regulations  issued  thereunder,  such  as 
paying  assessment  submitting  reports 
and  maintaining  records. 

Common  or  contract  carriers  of 
vegetables  owned  by  another  person 
should  be  exempt  from  the  proposed 
agreement  since  such  carriers  are  not 
the  persons  who  cause  the  introduction 
of  such  vegetables  into  the  normal 
channels  of  commerce.  The  only  interest 
of  common  or  contract  carriers  in  such 
vegetables  is  to  transport  them  for  a 
service  charge  to  destinations  given  by 
others.  The  person  or  persons  delivering 
vegetables  to  a  common  or  contract 
carrier,  or  causing  such  delivery,  should 
be  responsible  for  compliance  under  the 
proposed  agreement. 

A  grower  who  handles  the  vegetables 
he/she  had  produced  and  who  had 
signed  the  agreement  should  also  be 
considered  a  "handler"  when  he/she 
performs  the  handling  function  on  such 
fresh  vegetables. 

Growers  who  sell  or  otherwise  market 
fresh  vegetables  directly  from  the  field 
to  a  consumer,  itinerant  trucker  or  other 
buyer  should  also  be  "handlers"  if  they 
have  signed  the  agreement.  Any 
signatory  person  who  purchases 
vegetables  from  growers  and  performs 
any  other  handling  function  such  as 
packing  such  vegetables  for  market  or 


grading  or  otherwise  preparing  them  for 
market  would  be  a  "handler." 

The  term  "handle"  should  be  defined 
in  the  proposed  agreement  to  establish 
the  specific  marketing  functions  which 
primarily  place  fresh  vegetables  in  the 
current  of  commerce  within  the  area  or 
between  the  area  and  any  point  outside 
thereof.  "Handle"  and  "ship"  are  used 
synonymously  and  the  definition  should 
so  indicate. 

(5)  Certain  terms  and  provisions  of  the 
proposed  agreement  should  be  defined 
and  explained  for  the  purpose  of 
designating  specifically  their 
applicability  and  limitations  whenever 
they  are  used. 

(a)  "Secretary"  should  be  defined  to 
include  not  only  the  Secretary  of 
Agriculture  of  die  United  States,  the 
official  charged  by  law  with  the 
responsibility  for  this  agreement  but 
also,  in  recognition  that  it  is  physically 
impossible  for  him/her  to  perform 
personally  all  of  the  functions  and 
duties  imposed  upon  him/her  by  law. 
any  other  officer  or  employee  of  the  U.S. 
Department  of  Agriculture  who  is,  or 
who  may  hereafter  be,  authorized  to  act 
in  his  stead. 

The  definition  of  "Act"  provides  the 
correct  legal  citation  for  the  statute 
authorizing  this  proposed  marketing 
agreement  and  makes  it  unnecessary  to 
refer  to  such  citation  thereafter. 

The  definition  of  "person"  follows  the 
definition  of  that  term  as  set  forth  in  the 
Act  (Sec.  608a(g]]  and  will  ensure  that  it 
will  have  the  same  meaning  as  it  has  in 
the  Act 

"Grower"  should  be  synonymous  with 
producer  and  means  any  person 
engaged  within  the  area  in  a  proprietary 
capacity  in  the  production  of  vegetables 
for  fresh  market  The  term  is  used 
specifically  to  indicate  those  individuals 
who  would  be  eligible  to  vote  for 
termination  pursuant  to  \  97&76(c)  or 
who  have  this  one  of  two  necessary 
qualifications  (the  other  of  being  a 
signatory  handler]  to  be  eligible  to  vote 
for  or  qualify  as  members  or  alternates 
on  applicable  commodity  committees. 

"Grower"  should  include  any  person 
who  owns  or  shares  in  the  ownership  of 
a  vegetable  such  as  a  landowner, 
landlord,  tenant  or  sharecropper.  The 
person  who  owns  and  farms  land 
resulting  in  his  ownership  of  vegetables 
produced  on  such  land  should  clearly  be 
considered  a  "grower".  The  same  is  true 
with  respect  to  the  person  who  rents 
and  farms  land  resulting  in  his 
ownership  of  all  or  a  part  of  the 
vegetables  produced  thereon. 

Likewise,  a  person  who  owns  land, 
which  he  does  not  farm,  but  as  rental  for 
such  land  obtains  the  ownership  of  a 
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portion  of  the  vegetables  produced 
thereon,  should  be  regarded  as  a 
"grower."  In  each  of  the  above 
situations  the  person  involved  in 
production,  regardless  of  whether  an 
individual,  partnership,  corporation,  or 
other  business  unit  should  be  considered 
as  a  "grower."  The  chief  test  of  a  grower 
is  whether  or  not  the  Individual  or  other 
business  unit  has  title  to  and  shares  in 
the  risk  of  loss  of  the  vegetables  that  are 
produced. 

In  the  situation  where  growers  sell 
their  vegetables  shortly  before 
harvesting  to  packing  shed  operations  or 
others,  while  title  may  actually  pass, 
contracts  in  most  instances  include 
additional  requirements  that  the 
producer  will  care  for  the  crop  until  it  is 
harvested.  In  such  cases  even  though 
title  passes  to  the  handler  at  the  time  of 
purchase,  the  buyer  should  not  be 
classiRed  or  qualiHed  as  a  producer 
since  the  buyer  does  not  actually 
perform  customary  producer  functions 
with  regard  to  growing  the  crop. 

In  the  case  where  a  producer  performs 
handling  functions  or  owns  or  operates 
a  packing  shed,  he/she  should  not  be 
precluded  from  qualifying  as  a  producer 
under  the  provisions  of  the  proposed 
agreement 

The  terms  "promotion,"  "research." 
"consumer  education."  and  "programs 
and  projects"  should  be  deHned  to 
indicate  the  types  of  activities 
authorized  by  the  agreement. 

"Promotion"  should  be  defined  as  any 
action,  including  paid  advertising,  to 
advance  the  image  or  desirability  of 
vegetables. 

"Research"  should  mean  any  type  of 
research  to  advance  the  image, 
desirability,  marketability,  production, 
or  quality  of  vegetables. 

"Consumer  education"  should  mean 
any  action  to  provide  information  that 
will  assist  consumers  in  making 
evaluations  and  decisions  regarding  the 
purchasing,  storage,  preparation  or 
utilization  of  vegetables. 

"Programs"  and  "projects"  should  be 
defined  as  those  production  research, 
marketing  research,  consimier 
education,  advertising,  market 
development,  project  development,  or 
promotion  programs,  studies,  or  projects 
conducted  pursuant  to  S  978.40. 

"Fiscal  period"  should  be  defined  as 
the  calendar  year  or  such  other  period 
recommended  by  the  Council  and 
approved  by  the  Secretary.  This  would 
provide  sufficient  flexibility  to  authorize 
the  Council  and  Secretary  to  set  the 
beginning  of  the  fiscal  period  close  to 
the  beginning  of  the  shipping  season.  At 
ihe  same  time,  it  would  permit 
subsequent  changes  in  the  dates  in  the 
event  of  changes  in  shipping  seasons  or 


when  operational  experience  otherwise 
indicates  such  changes  are  needed. 

"Part"  should  be  defined  as  the 
marketing  agreement  authorizing 
research  and  promotion  type  activities, 
along  with  all  other  subparts  such  as  the 
Rules  and  Regulations.  The  marketing 
agreement  shall  be  a  "subpart"  of  such 
"part."  Such  subparts  will  appear  in  the 
Code  of  Federal  Regulations  in  which 
the  agreement  would  be  codified  and 
published. 

(b)  Section  608c(7KC)  of  the  Act 
provides  for  an  administrative  agency  or 
agencies  for  effective  operation  of  this 
tj^pe  program.  The  record  evidence 
supports  establishing  a  Commodity 
Committee  consisting  of  two  to  eight 
members,  and  their  respective 
alternates,  for  each  commodity  subject 
to  the  agreement.  The  number  of 
members  will  be  proportional  to  the 
number  of  districts  participating.  This 
number  should  provide  adequate 
representation  and  assure  reasonable 
judgment  and  deliberation  with  respect 
to  reconunendations  to  the  Secretary 
and  in  the  discharge  of  the  committee 
duties  yet  keep  the  committee  operation 
from  being  too  unwieldy  and  costly. 
Such  membership  on  the  committee 
should  be  apportioned  among  the 
districts  according  to  the  number  of 
signatory  handlers  of  that  commodity  in 
each  district  but  limiting  membership  so, 
that  if  more  than  one  district,  no  one 
district  has  a  majority  representation  to 
avoid  domination.  The  agreement 
should  require  that  each  commodity 
committee  person  be  both  a  signatory 
handler  (or  officer  or  employee  thereof) 
and  a  grower  to  assure  consideration  of 
grower  interest  since  the  Act  is  designed 
primarily  to  benefit  growers,  even 
though  the  agreement  is  between 
signatory  handlers  and  the  Secretary. 

Record  evidence  supports  a  three-year 
term  of  office  with  staggered  terms  as  a 
necessary  and  reasonable  approach  to 
assure  adequate  time  to  become 
effective  committee  persons  and  yet  set 
up  a  desirable  rotation  process  which 
will  assure  continuity  of  operations  and 
leadership  by  retaining  experienced 
members  yet  allow  some  new  persons 
with  fresh  ideas  to  become  committee 
members.  However,  the  terms  of 
approximately  one-third  of  the  intital 
committee  persons  should  be  only  one 
year  and  another  one-third  only  two 
years  to  place  into  effect  the  staggered 
terms.  It  may  be  desirable  for  nominees 
receiving  the  lowest  number  of  votes  to 
have  the  shortest  initial  terms. 

Nominations  for  initial  members  and 
alternates  of  each  conmiodity  committee 
should  be  submitted  to  the  Secretary  no 
later  than  60  days  after  the  effective 
date  of  this  agreement  Such 


nominations  should  be  made  at  a 
meeting  or  meetings  of  signatory 
handlers  of  that  particular  vegetable  in 
each  applicable  district.  At  least  one 
nominee  should  be  designated  for  each 
position  to  be  filled.  If  a  greater  number 
is  submitted,  the  number  of  votes  each 
received  should  be  listed  on  the  report 
to  the  Secretary,  along  with  such  other 
information  as  he/she  may  prescribe. 
This  requirement  of  the  industry, 
through  the  committee,  providing  the 
Secretary  with  background  information 
on  each  nominee  is  necessary  so  the 
Secretary  may  be  able  to  determine  if 
each  nominee  is  qualified  before  he/she 
appoints  that  commodity  committee.  To 
allow  sufficient  time  for  this  purpose, 
nominations  for  successor  members 
should  be  submitted  by  the  Texas 
Vegetable  Council  not  later  than 
November  1  of  each  year,  or  by  such 
other  date  or  in  such  other  manner  as 
may  be  specified  by  the  Secretary. 

Only  signatory  handlers  (or  their  duty 
authorized  employees]  of  that  particular 
vegetable  in  that  particular  district  who 
are  present  at  such  nomination  meeting 
are  eligible  to  vote  for  nominees.  To  be 
eligible,  nominees  must  meet  these  same 
qualifications  above  plus  being  a  grower 
of  that  commodity  in  that  district  Each 
such  handler,  including  employees,  shall 
be  entided  to  cast  only  one  vote  for  each 
position  in  each  balloting  in  which 
eligible  to  participate. 

In  order  to  assure  the  existence  at  all 
times  of  an  administrative  agency,  the 
Secretary  should  be  authorized  to  select 
commodity  committee  members  and 
alternates  without  regard  to 
nominations,  if  for  any  reason  they  are 
not  submitted  to  the  Secretary  in 
conformance  with  the  procedures 
prescribed  in  the  agreement  or 
supplementary  rules  and  regulations. 
However,  such  selections  must  be  on  the 
basis  of  the  representation  provided  for 
in  i  978.20  of  the  agreement  Record 
evidence  adequately  supports  every 
provision  relating  to  commodity 
committees  and  the  Texas  Vegetable 
Council,  which  is  essentially  a  needed 
unifying  and  administrative  body  that 
ties  together  the  functions  of  the  several 
Commodity  Conunittees  and  hires  the 
staff  which  services  them,  thus  avoiding 
expensive  duplication  of  each 
committee  hiring  separate  staffs.  These 
provisions  should  be  adopted  as 
prescribed  in  the  proposeid  agreement 
which  is  a  part  of  this  recommended 
decision. 

Record  evidence  supports  the 
delineation  of  the  "area."  i.e.  the  State 
of  Texas  into  districts  as  defined  in 
§  97a28  in  the  Notice  of  Hearing.  Such 
delineation  generally  recognizes  the 
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topography  and  climatic  characteristics 
of  the  State  and  existing  vegetable 
producing  districts. 

However,  if  future  events  necessitate, 
authority  should  be  provided  {§  978.29) 
for  redistricting  and  reapportionment  of 
members  among  districts  by  the  various 
commodity  committees.  Before 
recommending  any  such  changes  to  the 
Secretary,  a  commodity  committee 
should  consider  significant  shifts  in 
vegetable  acreage,  importance  of  new 
production,  equitable  relationship  of 
membership  and  district  and  economies 
to  result  in  promoting  efficient 
administration. 

Witnesses,  testified  that  a  Committee 
member  should  be  permitted  to  serve  as 
long  as  that  member  was  nominated  and 
to  do  otherwise  would  be  impractical 
due  particularly  to  the  small  number  of 
people  that  are  involved  in  handling 
some  of  the  commodities.  However,  the 
Department's  guidelines  for  marketing 
orders  covering  such  commodities 
specify  the  Secretary  will  require  that 
all  committee  membership  be  limited  in 
tenure.  In  general,  the  maximum  tenure 
adopted  by  several  marketing  order 
committees  is  six  consecutive  years.  But 
the  Secretary  will  work  with  each 
committee  to  develop  an  appropriate 
time  frame  that  takes  into  account  the 
circumstances  of  the  particular 
committee. 

Since  it  may  be  possible  that 
replacement  member  and  alternate 
nominees  may  not  be  appointed 
immediately,  the  agreement  should 
provide  for  existing  committee  persons 
to  continue  to  serve  until  their 
successors  are  selected  and  have 
qualified.  Such  a  provision  is  necessary 
to  insure  continuity  of  commodity 
committees  and  Texas  Vegetable 
Council  operations. 

The  committees  and  Council  should 
be  given  those  specific  powers  which 
are  set  forth  in  section  608c(7)(C)  of  the 
act  because  the  record  evidence 
supports  the  conclusion  that  they  are 
necessary  for  such  administrative 
agencies  to  carry  out  their  proper 
functions. 

The  respective  powers  and  duties  for 
the  Commodity  Committees  and  Council 
as  set  forth  in  the  proposed  agreement 
are  necessary  for  the  discharge  of  their 
responsibilities.  These  powers  and 
duties  are  generally  similar  to  those 
specified  for  administrative  agencies 
under  other  programs  of  this  nature. 
They  are  reasonable  and  necessary  if 
the  committees  are  to  function  in  the 
manner  prescribed  under  the  act  and  the 
proposed  agreement.  It  should  be 
recognized  that  the  duties  specified  are 
not  necessarily  all  inclusive;  and  it  is 
likely  that  there  are  other  duties  which 


the  committees  may  need  to  perform 
which  are  incidental  to.  and  not 
inconsistent  with,  these  speciHed  duties. 

(c)  The  record  indicates  that  one  of 
the  important  functions  of  the 
Commodity  Committees  would  be  to 
provide  for  production  and  marketing 
research,  consumer  education, 
advertising,  market  development, 
product  development,  and  promotion 
programs,  studies  or  projects  designed 
to  improve  or  promote  the  production 
and  marketing  of  Texas  vegetables.  The 
Act,  as  amended  permits  such  projects 
and  such  authorization  shotdd  be 
included  in  the  proposed  agreement. 

Record  evidence  indicates  that  there 
is  a  consumer  trend  to  eat  more  fresh 
vegetables  and  fruits.  While  per  capita 
vegetable  consumption  has  increased  by 
20  percent  over  the  past  20  years,  Texas 
vegetable  have  not  shared  fully  in  these 
trends.  During  this  same  period  size  of 
the  typical  produce  department 
increased  more  than  three  fold  and  the 
number  of  items  increased  from  65  to 
216  in  1984.  This  increase  makes  it 
necessary  for  Texas  to  establish  a  more 
favorable  reputation  and  develop 
increased  national  awareness  of  its 
vegetables  to  be  able  to  effectively 
compete.  This  supports  the  need  for  the 
agreement  as  a  self-help  means  of 
solving  the  problems  through  various 
research  and  promotion  type  programs 
for  Texas  vegetables.  Evidence 
documents  numerous  cases  of  the  need 
for  research  in  developing  locally 
adapted  varities  with  resistence  to 
various  diseases,  which  possess 
physical  attributes  that  meet  the 
consumer's  preferences,  as  indicated  by 
marketing  research  and  then  promoting 
them  in  a  variety  of  ways.  Evidence  also 
documents  how  research  funds  are 
decreasing  due  to  budget  cuts  in 
numerous  Federal,  State  and  private 
organizations. 

The  record  describes  nimierous 
promotion  alternatives  and  techniques 
which  have  proven  succesful  for  various 
commodites.  It  also  outlines  various 
research  and  promotion  expertise  that  is 
available  and  interested  in  assisting  the 
industry  if  the  industry  can  provide 
consistent  funding.  Exhibit  6  documents 
the  total  funds  spent  in  seven  States 
under  Federal  fruit  and  vegetable 
marketing  orders  in  FY  1984  for  research 
as  over  $1.5  million  and  for  promotion  as 
nearly  $13  million. 

The  committees  should  have  the 
authority  to  determine  the  types  of 
activities  including  research,  promotion, 
education  and  market  development,  to 
be  undertaken,  and  should  be  charged 
with  the  responsibility  for  initiating  and 
recommending  to  the  Secretary  the 


establishment  of  such  projects  as  are 
authorized. 

For  example,  the  record  supports  the 
use  of  a  Texas  vegetable  logo  or 
trademark  on  packages  or  other 
applications  as  one  of  the  possible 
means  under  this  agreement  to  develop 
more  indentity  for  Texas  vegetables 
with  produce  purchasers  and 
consumers.  Only  signatory  handlers 
should  be  authorized  the  use  of  such 
logo  and  only  on  vegetables  grown  in 
Texas. 

The  use  of  various  promotional 
techniques,  including  paid  advertising, 
merchandising  and  public  relations 
would  provide  the  committees  with  a 
means  of  stimulating  sales  and 
enhancing  returns  to  producers. 
Therefore,  the  use  of  these  promotional 
activities  should  be  authorized. 

The  evidence  indicates  that  marketing 
research  could  be  a  valuable  tool  in 
designing  an  effective  promotional 
program.  Studies  of  consumer  buying 
habits  or  consimier  preferences,  could 
aid  the  producers  and  handlers  in 
making  decisions  regarding  the  types  of 
vegetables  to  grow  and  how  they  should 
be  marketed. 

It  is  not  possible  to  anticipate  all  the 
promotion,  research  or  market 
development  type  activities  that  may  be 
required  to  meet  the  needs  of  the 
industry.  As  the  industry  and  the 
committee  become  more  aware  of  the 
value  of  and  need  for  production  and 
marketing  research  and  market 
development  type  activities,  projects 
will  undoubtedly  be  initiated,  the  need 
for  which  cannot  be  foreseen.  Therefore, 
committees  should  have  the  authority  to 
recommend,  subject  to  the  approval  of 
the  Secretary,  the  establishment  of 
appropriate  projects.  After  project 
approval,  committees  should  be 
empowered  to  engage  in  or  contract  for 
such  projects,  to  spend  funds  for  that 
purpose  and  to  consult  and  cooperate 
with  other  agencies  with  regard  to  their 
establishment.  All  such  projects  should 
receive  the  prior  approval  of  the 
Secretary. 

(d)  Each  committee  should  be 
authorized  to  incur  such  expenses  as  the 
Secretary  finds  are  reasonable  and 
legitimate  and  are  incidental  to  the 
proper  administration  of  the  proposed 
agreement.  Authorized  expenses  should 
include  such  items  as  salaries  for  the 
council  manager  and  staff,  office 
equipment,  supplies  and  maintenance, 
as  well  as  travel  expenses  for  the 
council  staff,  committee  and  council 
members  and  alternates  incurred  in 
connection  with  official  program 
activities.  However,  the  authority  to 
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incur  expenses  should  not  be  confined 
to  a  predetermined  list. 

Expenses  incurred  by  a  committee  in 
operating  the  proposed  agreement  must, 
under  the  Act,  be  borne  by  signatory 
handlers.  The  fairest  and  most  practical 
way  of  distributing  the  costs  of  the 
program  among  such  handlers  is  to 
require  each  such  handler  who  first 
handles  a  covered  commodity  to  pay  his 
pro  rata  share  of  such  expenses  on  the 
basis  of  the  ratio  of  his/her  total  fresh 
market  shipments  of  that  commodity  to 
such  total  shipments  by  all  signatory 
handlers  during  each  fiscal  period. 
Vegetables  for  canning  and  freezing  are 
exempt  from  assessment,  as  are 
potatoes  for  those  uses  or  for  "other 
processing"  including  chipping  and 
dehydration.  The  first  handler  is  usually 
the  one  who  starts  the  commodity  on  its 
way  to  market.  The  requirement  that 
such  first  handlers  pay  assessments  will 
preclude  multiple  assessments  on 
commodities  that  are  handled  more  than 
once. 

Each  commodity  committee  should  be 
required  to  prepare  a  budget  prior  to  or 
at  the  beginning  of  each  fiscal  period 
showing  estimates  of  income  and 
expenditures  necessary  for  the 
administration  of  the  agreement  for  such 
period.  The  budget  should  be  presented 
to  the  Secretary  with  an  analysis  of  its 
components  and  an  explanation  thereof 
in  the  form  of  a  report.  No  increase 
should  be  made  in  the  total  budget 
without  prior  recommendations  of  the 
committee  and  approval  of  the 
Secretary. 

Each  committee  should  be  authorized 
to  recommend  a  rate  of  assessment  to 
the  Secretary  which  is  designed  to  bring 
in  during  each  fiscal  period  sufficient 
income  to  cover  expenses  incurred  by  it. 

The  rate  of  assessment  should  be 
established  by  the  Secretary  on  that 
committee's  recommendation,  which 
should  be  based  on  estimated  expenses 
and  the  volume  of  covered  shipments 
during  a  fiscal  period.  Such  rate  should 
be  applied  on  a  fair  and  equitable  unit 
basis,  on  a  volume  basis  in  terms  of  the 
predominate  customary  container  such 
as  so  much  per  bag,  carton,  or 
hundredweight,  or  its  equivalent. 

Each  affected  signatory  handler, 
therefore,  who  ships  regulated 
vegetables  as  the  first  handler  thereof, 
should  promptly  pay  assessments  to  the 
applicable  committees,  which 
assessments  shall  be  in  payment  of  such 
handler's  pro  rata  share  of  that 
program's  expenses,  so  that  each 
commodity  may  have  adequate  funds  to 
carry  out  its  operations  on  a  current 
basis.  Although  the  Department's 


general  policy  is  that  such  committees 
should  not  be  authorized  deficit 
financing  one  exception  is  to  authorize  it 
for  initial  start  up  of  their  programs. 
Therefore  there  should  be  authority  for 
the  Council  to  accept  advance  payments 
of  assessments,  to  be  credited  toward 
such  handler's  account  for  the  upcoming 
fiscal  period  or  allow  the  Council  to 
borrow  money  for  such  start  up  or  other 
expenses  when  assessment  and  reserve 
funds  are  not  sufficient  to  cover  them. 

Authority  should  be  included  to 
require  that  if  an  affected  signatory 
handler  does  not  pay  his/her 
assessment  within  the  time  prescribed 
by  the  committee,  it  may  be  subject  to  a 
late  payment  charge  or  an  interest 
charge  at  rates  set  by  the  Secretary.  The 
record  indicates  the  committee  or 
Council  should  be  authorized  to 
recommend  to  the  Secretary  a  rate  of 
interest  on  the  unpaid  balance 
approximating  that  which  is  being 
charged  by  commercial  businesses 
within  the  area.  An  account  should  be 
considered  to  be  due  and  payable  when 
submitted  to  the  handler  for  payment 
and  delinquent  after  a  period  designated 
by  the  Secretary  in  rules  and 
regulations. 

Should  developments  indicate  that 
assessments  collected,  or  to  be 
collected,  during  any  fiscal  period  will 
not  provide  sufficient  income  to  cover 
such  committee's  expenses,  that 
committee  should  be  authorized  to 
recommend  that  the  Secretary  approve 
an  amended  budget  and  fix  an  increased 
rate  of  assessment.  If  such  a  revised 
budget  is  approved,  together  with  an 
increased  rate  of  assessment,  such 
increased  rate  should  be  retroactive  to 
the  beginning  of  the  fiscal  period,  so  as 
to  avoid  inequities  among  signatory 
handlers. 

Good  business  practice  requires 
provision  for  contingencies.  Each 
committee  should  be  authorized  with 
approval  of  the  Secretary,  to  set  aside 
excess  funds  in  an  operating  financial 
reserve  to  be  used  for  specific  purposes. 
Such  funds  could  be  used  to  allow  that 
committee  to  function  at  the  beginning 
of  a  season  prior  to  the  time  assessment 
income  is  available  or  to  cover  any 
deficits  during  a  fiscal  period  in  which 
assessment  income  is  not  sufficient  to 
cover  expenses.  Since  breeding  research 
normally  involves  long  term 
commitments  to  get  improved  varieties, 
a  relatively  larger  reserve  is  reasonable. 
However,  in  order  that  such  reserve 
funds  not  be  accumulated  beyond  that, 
no  more  than  an  amount  equivalent  to 
three  fiscal  periods'  budgeted  expenses 
should  be  authorized. 


If,  at  the  close  of  a  fiscal  period  a 
committee  has  a  carryover  of  funds  in 
excess  of  expenses,  and  such  funds  are 
not  retained  in  a  reserx'e.  signatory 
handlers  should  be  entitled  to  a 
proportionate  refund.  Such  refund 
should  be  credited  to  each  contributing 
handler  against  his/her  operations  for 
the  following  fiscal  period,  unless 
payment  should  be  demanded,  in  which 
event  proportionate  refund  should  be 
paid. 

Any  balance  remaining  after 
liqudation  should  be  prorated,  to  the 
extent  practical,  to  the  persons  from 
whom  such  funds  were  collected. 

All  funds  received  by  a  committee 
may  be  used  only  for  administration  of 
the  proposed  agreement.  Each 
committee  should  be  required  to 
maintain  books  and  records  clearly 
reflecting  the  operations  of  its  affairs,  so 
that  its  adminisfration  may  be  subject  to 
inspection  at  any  time  by  the  Secretary. 
This  is  merely  a  sound  business 
practice.  Also,  persons  who  deal  with 
committee  funds  should  be  properly 
bonded  as  appropriate. 

Each  member  and  each  alternate,  as 
well  as  employees,  agents,  and  other 
persons  working  for  or  on  behalf  of  a 
committee  or  the  Council  should  be 
required  to  account  for  all  receipts  and 
disbursements,  funds,  property,  or 
records  for  which  they  are  responsible 
and  the  Secretary  should  have  the 
authority,  at  any  time,  to  ask  for  such 
accounting. 

Whenever  any  person  ceases  to  be  a 
member  or  alternate  of  a  committee  or 
the  council  he/she  should  be  required  to 
account  for  all  receipts,  disbursements, 
funds,  property,  books,  records,  and 
other  program  assets  for  which  he/she  is 
responsible.  Such  person  would  also  be 
required  to  execute  assignments  or  such 
other  instruments  as  may  be  appropriate 
to  vest  in  his/her  successor,  or  any 
agency  or  person  designated  by  the 
Secretary,  the  right  to  all  such  property 
and  all  claims  vested  in  such  person. 

If  a  committee  should  recommend  that 
the  operations  of  the  program  should  be 
suspended,  or  if  no  program  should  be  in 
effect  for  a  part  or  all  of  a  marketing 
season,  the  committee  should  be 
authorized  to  recommend,  as  a  practical 
measure,  that  one  or  more  if  its 
members,  or  such  other  person,  should 
be  designated  by  the  Secretary  to  act  as 
trustee(8}  during  such  period.  This 
would  provide  a  practical  method  for 
taking  care  of  a  committee's  business 
affairs  during  periods  of  inactivity  and 
would  permit  resumption  of  operations 
with  a  minimum  of  delay. 
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(e)  The  committees  and  Council 
should  have  authority,  with  the  approval 
of  the  Secretary,  to  require  that  each 
handler  subject  to  the  agreement  submit 
3uch  reports  and  information  as  may  be 
needed  for  the  perfortnance  of 
committee  functions  under  the 
agreement.  Record  evidence  shows 
signatory  handlers  already  have  such 
necessary  information  which  they 
maintain  for  other  routine  business 
purposes  such  as  income  tax  reporting 
and  the  requirement  that  they  furnish 
such  information  to  the  manager  of  the 
Council  in  the  form  of  reports  would  not 
constitute  an  undue  burden.  It  is 
anticipated  that  the  information  needed 
will  include  vegetable  shipments  by 
days  by  each  covered  commodity  and 
number  and  type  of  containers.  If  other 
information  is  needed  by  the 
committees,  it  may  be  prescribed 
through  rules  regulations  issued  by  the 
Secretary,  since  it  is  difficult  to 
anticipate  every  type  of  report  or  kind  of 
information  which  they  may  need  in 
administering  the  program.  However, 
the  right  to  approve,  or  to  modify, 
change  or  rescind  any  requests  by  the 
committees  for  information  is  retained 
by  the  Secretary  in  order  to  protect 
signatory  handlers  from  unreasonable 
requests  for  reports. 

Since  it  is  possible  that  a  question 
may  arise  with  respect  to  compliance 
with  the  agreement,  each  signatory 
handler  should  maintain  complete 
records  of  his/her  handling  of 
vegetables  for  a  period  of  not  less  than 
two  years  beyond  the  fiscal  period  of 
their  applicability  and  make  them 
available  to  employees  of  the  Council  or 
the  Secretary  during  regular  business 
hours. 

(f)  The  proposed  provisons  of 

§  978.70-978.84  as  published  in  the 
Federal  Register  of  February  11, 1985  (50 
FR  5593)  and  as  hereinafter  set  forth,  are 
generally  common  to  marketing 
agreements  and  orders  now  operating. 
Each  of  these  sections  set  forth  certain 
rights,  obligations,  privileges  or 
procedures  which  are  necessary  and 
appropriate  for  the  effective  operation  of 
the  proposed  agreement.  These 
provisons  are  incidental  to,  and  not 
inconsistent  with,  subsections  608c(6) 
and  (7)  of  the  Act,  and  are  necessary  to 
effectuate  the  other  provisons  of  the 
proposed  agreement  and  to  effectuate 
the  declared  policy  of  the  act.  The 
record  evidence  supports  the  inclusion 
of  each  such  provision  in  the  agreement 
including  an  amendment  to  the  final 
paragraph,  inunediately  ahead  of  the 
signature  line,  as  follows:  "with  respect 
to  the  commodities  and  in  the  districts 
listed  in  Appendix  A,  which  is  made  a 


part  hereof."  These  provisons,  therefore, 
should  be  included  in  the  proposed 
agreement. 

Rulings  on  briefs  of  interested  parties. 
At  the  conclusion  of  the  hearing  the 
Administrative  Law  Judge  fixed  April 
1, 1985,  as  the  fmal  date  for  interested 
parties  to  file  proposed  findings  and 
conclusions  and  written  arguments  or 
briefs  based  upon  the  evidence  received 
at  the  hearing. 

One  brief  was  filed  on  behalf  of  the 
proponents  by  Mr.  Ernest  J.  Holcomb. 
Every  point  in  the  brief  was  carefully 
considered  along  with  the  record 
evidence  in  making  the  findings  and 
conclusions  contained  herein.  To  the 
extent  that  any  findings  or  conclusions 
proposed  by  him,  such  as  placing  no 
restriction  on  committee  tenure,  are 
inconsistent  with  the  fmdings  and 
conclusions  set  forth  herein,  the  request 
to  make  such  findings  or  to  reach  such 
conclusions  is  denied. 

General  findings.  Upon  the  basis  of 
the  evidence  introduced  at  such  public 
hearing,  and  the  record  thereof,  it  is 
found  that: 

(1)  The  marketing  agreement,  and  all 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
act; 

(2)  The  said  agreement  regulates  the 
signatory  handlers  of  fresh  vegetables 
grown  in  the  area  in  the  same  manner 
as,  and  is  applicable  only  to  persons  in 
the  respective  classes  of  commercial  or 
industrial  activity  specified  in,  a 
proposed  marketing  agreement  upon 
which  a  hearing  has  been  held: 

(3)  The  said  agreement  is  limited  in  its 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  agreements 
applicable  to  subdivisions  of  the 
production  area  would  not  effectively 
carry  out  the  declared  policy  of  the  Act; 

(4)  All  handling  of  fresh  vegetables 
grown  in  the  area,  as  defined  in  said 
agreement,  is  in  the  current  of  interstate 
or  foreign  commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

Recommended  marketing  agreement. 
The  following  marketing  agreement  is 
recommended  as  the  detailed  means  by 
which  the  foregoing  conclusions  may  be 
carried  out. 
List  of  Subjects  in  7  CFR  Part  978 

Marketing  agreements  and  orders, 
Vegetables,  Texas. 

The  marketing  agreement  proposed  on 
behalf  of  Texas  vegetables  growers  and 
handlers  is  as  follows: 


PART  978— TEXAS  VEGETABLE 
RESEARCH  AND  PROMOTION 
AGREEMENT— NO.  978 


Definitions 

Sec. 

978.1 

Secretary. 

978.2 

Act. 

978.3 

Person. 

978.4 

Area. 

978.5 

Vegetables. 

978.6 

Grower. 

978.7 

Handle. 

978.8 

Handler. 

978.9 

Promotion. 

978.10 

Research. 

978.11 

Consumer  education. 

978.12 

Programs  and  projects. 

978.13 

Fiscal  period. 

978.14 

Part  and  subpart. 

978.15 

Commodity  Committee. 

978.16 

Council. 

978.17 

District. 

Administrative  Bociies 

Commodity  Committees 

978.20 

Establishment  and  membership 

978.21 

Eligibihty. 

978.22 

Term  of  office. 

978.23 

Powers  and  duties. 

Council 

978.24  Establishment  and  membership. 

978.25  Term  of  office. 

978.26  Powers. 

978.27  Duties. 

Administration 

978.28  Districts. 

978.29  Redistricting  and  reapportionment. 

978.30  Nominations. 

978.31  Selection. 

978.32  Failure  to  nominate. 

978.33  Alternate  members. 

978.34  Vacancies. 

978.35  Procedure. 

978.36  Reimbursement. 

Research  and  Promotion 

978.40    Production  research,  market 
research,  information,  education, 
advertising,  promotion,  and  market 
development. 

Expenses  and  Assessments 

978.50  Expenses. 

978.51  Assessments. 

978.52  Accounting. 

978.53  Influencing  governmental  action. 

Reports,  Books  and  Records 

978.60    Reports. 

978.61 

978.62 


Books  and  records. 
Confidential  treatment. 


Miscellaneous 

978.70  Effective  time. 

978.71  Right  of  the  Secretary. 

978.72  Personal  liability. 

978.73  Derogation. 

978.74  Diu'ation  of  immunities. 

978.75  Agents. 

978.76  Suspension  or  termination. 

978.77  Proceedings  after  termination. 

978.78  Effect  of  termination  or  amendment. 
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Sec. 

978.79  Patents,  copyrights,  trademarks, 
inventions,  and  publications. 

978.80  Amendments. 

978.81  Separability. 

978.82  Counterparts. 

978.83  Additional  parties. 
976-84  Withdrawal. 

Authority:  48  Stat.  31,  as  amended:  7  U.S.C. 
601  et  seq. 

Definitions 

§  978.1    Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
other  officer  or  employee  of  the 
Department  of  Agriculture  to  whom 
authority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  the  Secretary's 
stead. 

§978.2    Act 

"Act"  means  Public  Act  No.  10.  73d 
Congress  (May  12, 1933),  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (Sees.  1-19,  48  Stat 
31,  as  amended;  78  U.S.C.  601  et  seq.). 

§  978.3    Person. 

"Person"  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

§978.4    Area. 

"Area"  means  the  State  of  Texas. 

§  978.5    Vegetables. 

"Vegetables"  means  the  edible 
product  of  all  varieties  of  plants  known 
as  Angiospermae  or  others  designated 
by  the  Secretary  grown  in  the  area  and 
includes  but  is  not  limited  to  the 
following:  Broccoli,  cabbage,  carrots, 
celery,  cantaloupes,  honeydrew  melons, 
cucumbers,  onions,  peppers,  potatoes, 
and  mixed  greens. 

§978.6    Grower. 

"Grower"  is  synonymous  with 
producer  and  means  any  person 
engaged  within  the  area  in  a  proprietary 
capacity  in  the  production  of  vegetables 
for  market. 

§978.7    Handle. 

"Handle"  and  "ship"  are  synonymous 
and  mean  to  sell,  consign,  deliver, 
transport,  or  in  any  other  way  to  place 
fresh  vegetables,  produced  in  the  area, 
or  cause  such  vegetables  to  be  placed,  in 
the  current  of  commerce  within  the  area 
or  between  the  area  and  any  point 
outside  thereof.  Such  term  shall  not 
include  the  transportation,  sale,  or 
delivery  within  the  area  of  field-run 
vegetables  to  a  person  for  the  purposed 
of  having  such  vegetables  prepared  for 
market. 


§978.8    Handler. 

"Handler"  is  synonymous  with 
"shipper"  and  means  any  signatory 
person  (except  a  common  or  contract 
carrier  of  vegetables  owned  by  another 
person]  who  handles  vegetables  or 
causes  vegetables  to  be  handled. 

§  978.9    Promotioa 

"Promotion"  means  any  action, 
including  paid  advertising,  to  advance 
the  image  or  desirability  of  vegetables. 

§978.10    Research. 

"Research"  means  any  type  of 
research  to  advance  the  image, 
desirability,  marketability,  production, 
or  quality  of  vegetables. 

§  978. 1 1    Consumer  education. 

"Consumer  education"  means  any 
action  to  provide  information  that  will 
assist  consumers  in  making  evaluations 
and  decisions  regarding  the  purchasing, 
storage,  preparation  and  utilization  of 
vegetables. 

§  978. 1 2    Programs  and  projects. 

"Programs"  and  "projects"  mean 
those  production  research,  marketing 
research,  consumer  education, 
advertising,  market  development, 
product  development,  and  promotion 
programs,  studies,  or  projects  pursuant 
to  §  978.40. 

§978.13    Fiscal  period. 

"Fiscal  period"  is  synonymous  with 
fiscal  year  and  means  the  calendar  year 
or  such  other  period  recommended  by 
the  Council  and  approved  by  the 
Secretary. 

§978.14    Part  and  subpart 

"Part"  means  the  Texas  Vegetable 
Research  and  Promotion  Agreement  and 
all  rules,  regulations,  and  isupplemental 
orders  issued  pursuant  to  the  Act  and 
the  agreement.  The  aforesaid  agreement 
shall  be  a  "subpart"  of  such  "Part." 

§  978.15    Commodity  Committee. 

"Commodity  Committee"  means  a 
committee  established  pursuant  to 
§  978.20. 

§978.16    CouncH. 

"Council"  means  the  Texas  Vegetable 
Council  pursuant  to  §  978.24. 

§978.17    District 

"District"  means  any  of  the 
geographic  divisions  of  the  area  initially 
established  pursuant  to  §  978.28  or  as 
reestablished  pursuant  to  §  978.29. 


Administrative  Bodies 

Commodity  Committees 

§978.20    Establishment  and  membership. 

(a)  A  Commodity  Committee  is  hereby 
established  for  each  commodity  subject 
to  this  agreement.  Whenever  a 
commodity  is  added  to  this  subpart  a 
Commodity  Committee  shall  be  formed 
fur  such. 

(b)  Each  Commodity  Committee  shaU 
consist  of  not  less  than  two  or  more  than 
eight  members,  each  of  whom  shall  have 
an  alternate.  The  members  and 
alternates  shall  be  selected  in 
accordance  with  the  provision  of 

S  978.21.  To  the  extent  practical,  the 
membership  of  each  Commodity 
Committee  shall  be  apportioned  among 
signatory  districts  in  accordance  with 
the  number  of  signatory  handlers  and 
respective  volume  in  each  district: 
Except  that  whenever  two  or  more 
districts  are  represented  on  a 
Commodity  Committee,  no  single 
district's  representation  shall  constitute 
a  majority  of  that  committee. 

§  978.21    Eligibility. 

Each  Commodity  Committee  member 
and  alternate  member  shall  be  at  the 
time  of  selection  and  throughout  the 
term  of  office  a  signatory  handler  or  an 
officer  or  an  employee  of  a  signatory 
handler  of  the  particular  commodity, 
and  a  grower  of  such  commodity  in  the 
district  for  which  selected. 

§978.22    Term  of  Office. 

(a)  The  term  of  office  of  the 
Commodity  Committee  members  and 
their  respective  alternates  shall  be  for 
three  years  beginning  January  1  and 
ending  December  31.  or  such  other 
three-year  period  as  the  Committees  and 
the  Coimcil  may  recommend  and  the 
Secretary  approve.  The  term  shall  be  so 
determined  that  approximately  one-third 
of  each  committee  shall  terminate  each 
year.  Members  and  alternates  shall 
serve  in  such  capacity  for  the  portion  of 
the  term  for  which  they  are  selected  and 
have  qualified.  However,  no  member 
shall  serve  more  than  two  full 
consecutive  terms  wdthout  approval 
from  the  Secretary. 

(b)  The  term  of  office  of  the  initial 
members  and  alternates  shall  begin  on 
the  date  determined  by  the  Secretary. 
The  initial  members  and  alternates  shall 
be  selected  for  terms  of  one,  two.  or 
three  years  so  that  approximately  one- 
third  of  each  Commodity  Committee 
may  be  replaced  each  year. 

§  978.23    Powers  and  duties. 

Each  Commodity  Committee  shall 
have,  among  others,  the  following 
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powers  and  duties  with  regard  to  the 
respective  vegetable  for  which  it  was 
established: 

(a)  To  meet  and  organize  and  to  select 
ht)ni  among  its  members  a  chairman, 
vice  chairman,  and  such  other  officers 
as  may  be  necessary,  to  select 
subcommittees  from  its  membership, 
and  such  consultants  as  it  deems 
advisable.  To  adopt  such  by-laws  for  the 
conduct  of  its  business  as  it  may  deem 
advisable,  and  it  may  establish 
consultant  committees  of  persons  other 
than  Commodity  Committee  members 
and  alternates; 

(b)  To  act  as  intermediary  between 
the  Secretary  and  any  grower  or 
shipper. 

(c)  Tc  investigate,  from  time  to  time, 
and  assemble  data  on  the  growing, 
shipping,  anbd  marketing  conditions; 

(d)  To  establish  production  research, 
marketing  research,  and  marketing 
development  projects  authorized  under 
§  978.40; 

(e)  To  consult,  cooperate,  and 
exchange  information  with  marketing 
agreement  and  order  committees  and 
other  individuals  or  agencies  in 
connection  with  all  proper  activities  and 
objectives  under  this  part; 

(f)  To  establish  and  define  the  duties 
of  additional  committees  or 
subcommittees  to  assist  in  the 
performance  of  any  of  the  duties  and 
functions  of  the  Commodity  Committee. 

(g)  To  make  and  adopt,  subject  to 
approval  of  the  SecretaJ7.  sudi  rules 
and  regulations  with  respect  to  the 
vegetable  for  which  the  committee  was 
established  as  are  necessary  or 
incidental  to  the  administration  of  the 
agreement  as  are  consistent  with  its 
provisions,  and  as  may  be  necessary  to 
accomplish  the  purposes  of  the  Act  and 
the  efficient  administration  of  this  part; 

(h)  To  submit  to  the  Secretary,  for 
approval,  as  soon  as  practicable  after 
the  beginning  of  each  fiscal  period,  a 
budget  of  its  expenses  for  such  fiscal 
period,  including  its  proportional  share 
of  the  expenses  of  the  Council  the 
probable  cost  of  each  research, 
information,  advertising,  promotion,  and 
development  program  or  project,  and  an 
explanation  of  the  items  dierein  and  a 
recommendation  as  to  the  rate  of 
assessment  for  the  respective  vegetable 
for  which  the  Commodity  Committee 
was  established; 

(i)  With  the  approval  of  the  Secretary, 
to  redefine  the  districts  pursuant  to 
9  978.29  or  change  the  represenatation 
of  any  signatory  district  affecting  the 
Commodity  Committee; 

(j)  To  develop  programs  and  projects 
and,  with  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements 
with  appropriate  contracting  parties. 


including,  but  not  limited  to.  industry 
groups,  profit  or  nonprofit  companies, 
private  or  State  colleges  and 
universities,  and  governmental  groups, 
for  the  development  and  carrying  out  of 
the  projects  and  programs  of  the 
Commodity  Committee,  and  for  the 
payment  of  the  costs  thereof  with  funds 
collected  pursuant  to  this  part,  except 
that  nothing  in  this  subpart  shall 
preclude  a  Commodity  Committee  from 
directly,  without  the  use  of  contracts, 
conducting  projects  or  activities 
pursuant  to  5  978.40.  Any  such  contract 
or  agreement  shall  provide  (1}  that  such 
contracting  parties  shall  develop  and 
submit  to  the  Commodity  Committee  a 
plan  or  project,  together  with  a  budget, 
which  shows  the  estimated  cost  to  be 
incurred  for  such  plan  or  project;  (2)  any 
such  plan  or  project  shall  not  become 
effective  until  after  approval  by  the 
Secretary;  (3)  any  such  contract  or 
agreement  shall  also  require  the 
contracting  parties  to  keep  acciirate 
records  of  all  of  their  activities  with 
respect  to  the  contract  or  agreement;  (4) 
to  make  periodic  reports  to  the 
Commodity  Committee  of  activities 
carried  out;  (5]  to  account  for  funds 
received  and  expended:  and  (6)  such 
other  reports  as  the  Commodity 
Committee  and/or  the  Secretary  may 
require; 

(k)  To  appoint  and  convene  from  time 
to  time  special  panels  drawn  from,  but 
not  limited  to.  any  one  or  more  of  the 
following:  production,  wholesale,  retail, 
or  consuming  sectors  of  the  vegetable 
industry  or  advertising,  promotion, 
education,  or  consimier  education 
persons,  to  assist  in  the  development  of 
research,  information,  education, 
advertising  and  promotion  programs  or 
projects  and  to  disburse  the  necessary 
funds  for  such  panel  or  panels;  and 

(1)  To  accumulate  a  reasonable 
monetary  reserve  not  to  exceed 
approximately  three  fiscal  period's 
budgets  to  maintain  the  continuity  of 
programs  and  fulfill  other  obligations 
and  expenses. 

Council 

S  978^4    EstatXtehiiMnt  and  mwnbershlp. 

(a)  A  Texas  Vegetable  Council  is 
hereby  established  consisting  of  the 
Chairmen  of  each  Commodity 
Conunittee.  Their  alternates  shall  be  the 
Vice  Chairmen  of  each  such  Committee. 

§978.25    Term  of  office. 

(a)  The  term  of  office  of  the  Texas 
Vegetable  Council  and  their  respective 
alternates  shall  be  for  one  year 
beginning  January  1  and  ending 
December  31,  or  such  other  one-year 
period  as  the  Council  may  recommend 
and  the  Secretary  approve. 


(b)  The  term  of  office  of  the  initial 
members  and  alternates  shall  begin  on 
the  date  they  are  appointed  by  the 
Secretary  and  end  when  their 
suCcessofs  are  selected  and  have 
qualified. 

(c]  Council  members  and  alternates 
shall  serve  during  the  term  of  office  for 
which  they  are  selected  and  have 
qualified,  or  during  that  protion  thereof 
beginning  on  the  date  on  which  they 
qualify  during  such  term  of  office  and 
continuing  until  the  end  thereof,  and 
their  successors  are  selected  and  have 
qualified. 

§978.26    Power*. 

The  Council  shall  have  the  following 
powers: 

(a)  To  supervise  and  coordinate  the 
administration  of  this  part  in  accordance 
with  its  terms  and  conditions; 

(b)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  part;  and 

(c)  To  reconunend  to  the  Secretary 
amendments  to  this  part. 

§978.27    Duties. 

The  Council  shall  have,  among  others, 
the  following  duties: 

(a)  To  meet  and  organize  and  to  select 
from  among  its  members  a  chairman 
and  such  other  officers  as  may  be 
necessary,  and  also  to  select  committees 
and  subconunittees  from  its 
membership,  and  consultants,  to  adopt 
such  by-laws  for  the  conduct  of  its 
business  as  it  may  deem  advisable.  It 
may  make  and  adopt,  subject  to 
approval  of  the  Secretary,  such  rules 
and  regulations  with  respect  to  the 
agreement  as  are  necessary  or 
incidental  to  its  administration  and  as 
may  be  necessary  to  accomplish  the 
purposes  of  the  Act.  The  Council  may 
also  establish  consultant  committees  of 
persons  other  than  Council  members 
and  alternates  and  reimburse  their 
necessary  and  reasonable  expenses; 

(b)  To  appoint  from  its  members  an 
Executive  Committee  consisting  of  not 
less  than  four  nor  more  than  eight 
members,  which  shall,  to  the  maximum 
extent  practicable,  refiect  the 
membership  composition  of  the  Council, 
and  whose  commodity  group 
representation  shall  be  proportional  to 
that  of  the  Council.  Also  to  delegate  to 
said  committee  authority  to  administer 
the  terms  and  conditions  of  their 
agreement  under  the  direction  of  the 
Council  and  within  the  policies 
determined  by  the  Council,  and  to 
appoint  or  employ  such  persons  as  it 
may  deem  necessary  and  to  determine 
the  composition,  define  the  duties  and 
fix  the  bonds  of  such  employees. 
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Whenever  three  or  less  Commodity 
Committees  are  effective  pursuant  to 
I  978.70  or  paragraph  (b)  of  S  978.76,  the 
Commodity  Committee(s)  may  assume 
the  responsibilities  of  the  Council  and 
appoint  members  from  its  membership 
to  a  temporary  Executive  Committee  to 
serve  in  such  capacity  until  more 
Commodity  Committees  become 
effective.  When  this  occurs  the  Council 
will  be  established  in  accordance  with 
§  978.24  and  the  Executive  Committee 
will  be  appointed  by  such  Council, 
replacing  the  temporary  Executive 
Committee; 

(c)  To  keep  minutes,  books,  and 
records  which  clearly  reflect  all  the  acts 
and  transactions  of  the  Council, 
Commodity  Committees,  Executive 
Committee,  and  subcommittees.  Such 
minutes,  books,  and  records  shall  be 
subject  at  any  time  to  examination  by 
the  Secretary  or  by  such  persons  as  may 
be  designated  by  the  Secretary.  Minutes 
of  each  such  meeting  shall  be  promptly 
transmitted  to  the  Secretary; 

(d)  To  develop  and  provide  the 
Commodity  Committees  data  on  shared 
expenses  to  facilitate  equitable 
apportionment  of  such  expenses  in  the 
development  of  budgets; 

(e)  To  establish  and  defme  the  duties 
of  additional  committees  or 
subcommittees  to  assist  in  the 
performance  of  any  of  the  duties  and 
functions  of  the  Council; 

(f)  To  cause  the  books  of  the  Council 
and  Commodity  Committees  to  be 
audited  by  a  competent  public 
accountant  at  least  once  each  fiscal 
period  and  at  such  other  time  or  times 
as  the  Council  may  deem  necessary  or 
as  the  Secretary  may  request.  Such  audit 
shall  be  submitted  to  the  Secretary  and 
shall  indicate  whether  the  funds  have 
been  received  and  expended  in 
accordance  with  the  provisions  of  this 
part; 

(g)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Council, 
Commodity  Committees,  Executive 
Committee,  and  subcommittees  as  is 
given  to  their  members  in  order  that 
representatives  of  the  Secretary  may 
attend  such  meetings; 

(h)  To  submit  to  the  Secretary  such 
available  information  pertaining  to  this 
subpart  as  may  be  requested; 

(i)  To  prepare  periodic  statements  of 
the  financial  operations  of  the  Council 
and  Commodity  Committees  and  to 
make  copies  of  such  statements 
available  to  signatory  handlers  for 
examination  at  the  Council  ofRce; 

(j)  To  prepare  and  forward  to  the 
Secretary,  as  soon  as  is  practicable  after 
the  close  of  each  fiscal  period,  an 
annual  report  and  make  copies  available 
to  each  signatory  handler.  This  report 


shall  contain  at  least  a  review  and 
summary  of  all  activities,  programs,  and 
projects  conducted  during  the  Hscal 
period;  and 

(k)  To  maintain  books  and  records  of 
the  Council,  Commodity  Committees, 
Executive  Committee,  and 
subcommittees,  and  prepare  and  submit 
reports  from  time  to  time  to  the 
Secretary  as  may  be  prescribed  and  to 
make  appropriate  accounting  with 
respect  to  the  receipt  and  disbursements 
of  funds  entrusted  thereto. 

Administration 

S  978.28    Districts. 

The  area  is  hereby  initially  divided 
into  the  following  districts: 

District  1:  (Rio  Grande  Valley)  The 
Counties  of  Cameron,  Hidalgo,  Starr, 
and  Willacy. 

District  2:  (South  Texas)  The  Counties 
of  Maverick,  Kinney,  Val  Verde, 
Edwards,  Real,  Kerr,  Bandera,  Gillespie, 
Kendall,  Blanco,  Travis,  Hays,  Bastrop, 
Caldwell,  Fayette,  Gonzales,  Colorado, 
Lavaca,  Wharton,  Jackson,  Matagorda, 
Uvalde,  Medina,  Bexar,  Comal, 
Guadalupe,  Wilson,  Karnes,  Goliad, 
Refugio,  Aransas,  De  Witt,  Victoria. 
Calhoun,  Zavala,  Frio,  Atascosa,  Live 
Oak,  Bee,  San  Patricio,  Dimmit,  La  Salle, 
McMullen,  Jim  Wells,  Nueces,  Webb, 
Duval,  Kleberg,  Zapata.  Jim  Hogg, 
Brooks,  and  Kenedy. 

District  3:  (Plains)  The  Counties  of 
Bailey,  Briscoe,  Castro,  Cochran, 
Crosby,  Dawson,  Deaf  Smith,  Floyd. 
Gaines,  Hale,  Hartley,  Hockley, 
Howard,  Lamb,  Lubbock.  Lynn,  Martin, 
Parmer,  Potter.  Swisher,  Terry,  Yoakum, 
Dallam,  Sherman,  Hansford,  Andrews, 
Ochiltree,  Mitchell,  Cottle,  Lipscomb, 
Nolan,  Hardeman,  Moore,  Taylor,  Foard, 
Hutchinson,  Callahan,  Wilbarger, 
Roberts,  Dickens,  Hemphill,  King, 
Oldham,  Knox,  Carson,  Baylor,  Gray, 
Garza,  Wheeler,  Kent,  Randall, 
Stonewall,  Armstrong,  Haskell,  Donley, 
Throckmorton,  Collingsworth,  Borden, 
Hall,  Scurry,  Childress,  Fisher.  Motiey. 
Jones,  and  Shackelford. 

District  4:  (Trans-Pecos)  The  Counties 
of  Brfiwster,  Crane,  Culberson,  Jeff 
Davis,  Ector,  El  Paso,  Hudspeth,  Loving, 
Midland,  Pecos,  Presidio.  Reeves, 
Terrell,  Upton,  Ward,  and  Winkler. 

District  5:  (Remainder  of  State]  All  of 
the  countries  not  in  Districts  1  through  4. 

§  978.29    Redlstricting  and 
reapportionment 

(a)  The  various  Commodity 
Committees  may  recommend  and  the 
Secretary  may  approve,  the 
reestablishment  of  districts  for  each 
commodity  within  the  area  and  the 
reapportionment  of  members  among 
districts.  In  recommending  any  such 


changes,  the  Committee  shall  give 
consideration  to:  (1)  shifts  in  vegetable 
acreage:  (2)  the  importance  of  new 
production;  (3)  the  equitable  relationship 
of  membership  and  districts;  (4) 
economies  to  result  in  promotuig 
efficient  administration;  and  (5)  other 
relevant  factors. 

(b)  No  change  in  districting  or  in 
apportionment  of  members  within 
districts  may  become  effective  less  than 
30  days  prior  to  the  date  on  which  terms 
of  office  begin  each  year  and  no 
recommendation  for  such  redistricting  or 
reapportionment  may  be  made  less  than 
six  months  prior  to  such  date. 

§978.30    Nominations. 

(a)  Initial  members.  Nominations  for 
initial  members  of  each  Commodity 
Committee,  together  with  nominations 
for  the  initial  alternate  members  for 
each  position,  may  be  submitted  to  the 
Secretary  by  the  Committee  responsible 
for  promulgation  of  this  subpart.  Such 
nominations  may  be  made  by  means  of 
a  meeting  or  meetings  of  the  handlers  of 
the  particular  commodity  in  each 
district.  Such  nominations,  if  made,  shall 
be  filed  with  the  Secretary  no  later  than 
60  days  after  the  effective  date  of  this 
agreement.  In  the  event  nominations  for 
initial  members  and  alternate  members 
of  the  Commodity  Committee  are  not 
filed  pursuant  to,  and  within  the  time 
specified  in  this  section,  the  Secretary 
may  select  such  initial  members  and 
alternate  members  without  regard  to 
nominations,  but  selections  shall  be  on 
the  basis  of  the  representation  provided 
in  S  978.20. 

(b)  Successor  members.  (1)  The 
council  shall  hold  or  cause  to  be  held 
and  shall  reasonably  publicize  a 
meeting  or  meetings  of  handlers  for  each 
applicable  Commodity  Committee  in 
each  district  for  the  purpose  of 
designating  at  least  one  nominee  for 
each  position  on  said  Committee  which 
either  is  or  is  about  to  become  vacant 
These  meetings  shall  be  supervised  by 
the  Council  in  accordance  with 
procedure  prescribed  for  each 
commodity. 

(2)  The  names  of  nominees  shall  be 
supplied  to  the  Secretary  in  such 
manner  as  may  be  prescribed  not  later 
than  November  1  of  each  year,  or  by 
such  other  date  as  may  be  specified  by 
the  Secretary. 

(3)  Only  signatory  handlers  from  a 
given  district  who  are  present  at  such 
nomination  meetings,  or  represented  at 
such  meeting's  by  duly  authorized 
employees,  may  participate  in  the 
election  of  nominees.  Each  such  handler, 
including  employees,  shall  be  entitled  to 
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cast  but  one  vote  in  each  balloting  in 
which  eligible  to  participate. 

(4)  Each  handler,  including  employees 
of  such  handler,  is  entitled  to  cast  one 
vote  on  behalf  of  itself,  its  agents, 
subsidiaries,  affiliates,  and 
representatives  of  each  position  in  each 
district  for  each  commodity  the  shipper 
handles  in  such  district. 

(5)  Each  Commodity  Committee  shall 
prescribe  such  additional  clarifications, 
qualifications,  administrative  rules  and 
procedures  for  nominations  as  it  deems 
necessary  and  the  Secretary  approves. 

$978^1    Sclaction. 

The  Secretary  shall  appoint  the 
members  and  alternate  members  of  each 
Commodity  committee  from 
nominations  made  in  accordance  with 
5  978.30 

S  978.32    FaNura  to  nomkiate. 

If  nominations  are  not  made  within 
the  time  and  manner  prescribed  in 
SS  978.30  and  978.31,  the  Secretary  may, 
without  regard  to  nominations,  select 
members  and  alternate  members  of  the 
Council. 

S  97S.33    Attemat*  nwmb«rs. 

(a)  There  shall  be  an  alternate  ' 
member  for  each  member  of  each 
Commodity  Committee.  Each  such 
alternate  shall  possess  the  same 
qualifications,  shall  be  nominated  and 
selected  in  the  same  manner,  and  shall 
hold  ofHce  for  the  same  term  as  the 
member  for  whom  he/she  is  an 
alternate. 

(b)  An  alternate  member  of  a 
Commodity  Committee  shall  act  in  the 
place  and  stead  of  the  member  during 
such  member's  absence  or  when 
designated  to  do  so.  In  the  event  both  a 
member  and  that  member's  respective 
alternate  are  unable  to  attend  a 
committee  meeting,  the  member, 
alternate,  or  committee,  in  that  order, 
may  designate  another  alternate  from 
the  same  commodity  group  to  serve  in 
such  member's  stead.  In  the  event  of  the 
death,  removal,  resignation,  or 
disqualification  of  a  member,  the 
alternate  shall  act  for  the  member  until 
a  successor  for  such  member  is  selected 
and  has  qualified. 

(c)  The  Commodity  Committee  may 
request  the  attendance  of  alternates  at 
any  or  all  meetings,  notwithstanding  the 
expected  or  actual  presence  of  the 
respective  members. 

§978.34    Vacancies. 

To  fill  Commodity  Committee 
vacancies,  the  Secretary  may  select 
members  or  alternates  from  nominees 
on  the  latest  nomination  reports  or  from 
nominations  made  in  the  manner 


specified  in  i  978.30,  unless  filling  such 
vacancy  is  deemed  unnecessary  by  the 
Secretary. 

$978,35    Proewlurs. 

(a)  A  majority  of  all  of  the  members  of 
the  Council  shall  constitute  a  quorum, 
and  any  action  of  the  Council  shall 
require  the  concurrence  of  the  majority 
of  all  members  present  at  a  meeting. 

(b)  A  quorum  of  each  Commodity 
Committee  shall  consist  of  the  majority 
of  the  members  and  all  actions  shall 
require  the  concurrence  of  the  majority 
of  all  members  present  at  a  meeting. 

(c)  The  Council  and  each  Commodity 
Committee  shall  give  to  the  Secretary 
the  same  notice  of  each  meeting  that  is 
given  to  the  members  of  the  respective 
committee. 

(d)  At  assembled  meetings,  all  votes 
shall  be  cast  in  person.  However,  the 
Council  and  Coounodity  Conunittees 
may  vote  by  mail,  telephone,  telegraph, 
or  other  means  of  communication: 
Except  that  each  proposition  is 
explained  accurately,  fully,  and 
identically  to  each  member.  All  such 
votes  shall  be  prompty  confirmed  in 
writing  and  recorded  in  the  minutes  of 
each  meeting  so  as  to  reflect  how  each 
member  voted. 

§  978.36    Reintbui'SSfiMnt. 

All  Council  and  Commodity 
Committee  members,  alternates,  and 
subcommittees,  including  any  special 
subcommittees,  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  necessary  and  reasonable  expenses 
incurred  in  the  performance  of  their 
duties  imder  this  subpart 

Research  and  Promotion 

S  978.40    Production  rasaardi,  market 
research.  Information,  education, 
advertising,  prontotion,  and  mariitt 
devetopment 

(a)  Each  Commodity  Committee  shall 
in  the  manner  prescribed  in  S  978.23 
provide  for 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  or  projects  for.  but 
not  be  limited  to:  advertising,  promotion, 
consumer  education,  and  trade 
information,  with  respect  to  any  one  or 
more  of  particular  vegetables  and 
products  of  such,  and  for  the 
disbursement  of  necessary  funds  for 
such  purposes; 

(2)  The  establishment  and  conduct  of 
research,  market  development  projects 
and  studies  with  respect  to  the 
production,  sede,  distribution, 
processing,  marketing,  or  utilization,  of 
one  or  more  vegetables,  and  the  creation 
of  new  products  thereof,  to  the  end  that 
the  production,  marketing  and 


distribution  and  utilization  of  a 
particular  vegetable  or  vegetables  and 
products  thereof,  may  be  encouraged, 
expanded,  improved,  or  made  more 
efficient  and/or  acceptable;  and  for  the 
disbursement  of  necessary  funds  for 
such  purposes;  and 

(3)  The  development  and  expansion  of 
sales,  both  within  the  United  States  and 
in  international  markets,  with  respect  to 
a  particular  vegetable  or  vegetables  and 
products  thereof. 

(4]  Each  program  or  project  authorized 
under  paragraphs  (a)  (1)  and  (2)  of  this 
section  shall  be  periodically  reviewed  or 
evaluated  by  the  Council  to  insure  that 
such  program  or  project  contributes  to 
an  effective  and  coordinated  program  of 
research,  information,  education,  and 
promotion.  If  the  Council  finds  that  a 
program  or  project  is  not  effective,  then 
the  Council  shall  terminate  such 
program  or  project 

(5)  No  reference  to  a  private  brand  or 
trade  name  shall  be  made.  No 
advertising,  consumer  education,  nor 
sales  promotion  program  shall  make  use 
of  false  or  misleading  claims  on  behalf 
of  a  particular  vegetable  or  vegetables 
or  the  products  thereof;  or  no  such 
programs  or  projects  shall  make  use  of 
false  or  misleading  statements  with 
respect  to  the  quality,  value,  or  use  of 
any  competing  commodity  or  product 

Expenses  and  Assessments 

§978.50    Expansaa. 

Each  Commodity  Committee  is 
authorized  to  incur  such  expenses 
including  provision  for  an  operating 
reserve  as  the  Secretary  finds  are 
reasonable  and  are  likely  to  be  incurred 
by  the  Commodity  Committee  during 
each  fiscal  period  for  the  maintenance 
and  functioning  of  such  Committee, 
including  its  proportionate  share  of  the 
expenses  of  the  Council,  to  enable  it  to 
exercise  its  powers  and  perform  its 
duties  in  accordance  with  this  subpart. 
Such  expenses  shall  be  paid  from 
assessments  received  pursuant  to 
S  978.51  and  other  funds  available  to  the 
Committee,  including  donations. 

§  978.51    Assaasmanta. 

(a)  Requirements  for  payment  Each 
signatory  handler  who  first  handles 
vegetables  shall  pay  to  the  Council  that 
handler's  pro  rata  share  of  the 
Commodity  Committee's  expenses  and 
the  Council's  overhead  expenses 
authorized  by  the  Secretary  for  each 
fiscal  period.  The  payment  of 
assessments  for  the  maintenance  and 
functioning  of  the  Committees  may  be 
required  under  this  part  throughout  the 
period  it  is  in  effect  irrespective  of 
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whether  particular  provisions  thereof 
are  suspended  or  become  inoperative. 

(b)  The  Secretary  shall  fix  the 
respective  rate  of  assessment  which 
handlers  shall  pay  with  respect  to  each 
vegetable  during  each  fiscal  period  in  an 
amount  designed  to  secure  sufficient 
funds  to  cover  the  respective  expenses 
which  may  be  incurred  during  such 
period.  At  any  time  during  or  after  the 
fiscal  period  the  Seqretary  may  increase 
the  rates  of  assessment  as  necessary  to 
cover  authorized  expenses.  Such 
increases  shall  apply  to  all  such 
vegetables  handled  during  the  fiscal 
period.  In  order  to  provide  funds  for  the 
administration  of  this  part,  the  Council 
may  accept  advance  payments  of 
assessments,  which  shall  be  credited 
toward  assessments  levied  against  such 
handler  during  the  fiscal  period.  Hie 
Council  may  also  borrow  money  for 
such  purposes  when  assessment  and 
reserve  funds  are  not  sufficient  to  cover 
them. 

(c)  There  shall  be  a  late  payment 
charge  imposed  on  any  handler  who 
fails  to  pay  his/her  assessment  within 
the  prescribed  time.  In  the  event  the 
handler  thereafter  fails  to  pay  the 
amount  outstanding,  including  the  late 
payment  charge,  within  the  prescribed 
time,  there  shall  be  imposed  an 
additional  charge  in  the  form  of  interest 
on  the  outstanding  amount.  The  rate  of 
such  charges  shall  be  recommended  by 
the  Commodity  Committees,  subject  to 
the  approval  of  the  Secretary. 

§97&52    Accounting. 

(a)  If.  at  the  end  of  a  fiscal  period  the 
assessments  collected  are  in  excess  of 
expenses  incurred  each  Commodity 
Committee,  with  the  approval  of  the 
Secretary,  may  carry  over  such  excess 
into  subsequent  fiscal  periods  as  an 
operating  monetary  reserve  except  that 
funds  already  in  such  reserve  shall  not 
exceed  approximately  three  (3)  fiscal 
periods'  budgeted  expenses  or  such 
lower  limits  as  each  Commodity 
Committee,  with  the  approval  of  the 
Secretary,  may  establish.  Funds  in  such 
reserve  shall  be  available  for  use  by  the 
Commodity  Committee  for  expenses 
authorized  pursuant  to  S  978.50  and  to 
cover  necessary  expenses  of  liquidation 
in  the  event  of  termination  of  this  part.  If 
any  such  excess  is  not  retained  in  a 
reserve,  each  handler  entitled  to  a 
proportionate  refund  shall  be  credited 
with  such  refund  against  the  operations 
of  the  following  fiscal  period  or  be  paid 
such  refund  upon  demand. 

(b)  Upon  termination  of  this  part  any 
funds  not  required  to  defray  the 
necessary  expenses  of  liquidation  shall 
be  used  to  the  extent  practicable,  to 
continue  one  or  more  of  the  research 


projects,  education  or  promotion 

programs  hitherto  authorized. 

§  978.S3    Influencing  govmrnentsl  action. 
No  funds  collected  under  this  subpart 
shall  in  any  manner  be  used  for  the 
purpose  of  influencing  governmental 
policy  or  action  except  as  provided  in 
this  subpart 

Reports,  Books  and  Records 

§978.60    Reports. 

(a)  Each  handler  subject  to  this 
subpart  shall  be  required  to  furnish  to 
the  manager  of  the  Council,  at  such 
times  and  for  such  periods  as  the 
Council  or  Commodity  Committee  may 
designate,  certified  reports  containing 
such  information  as  is  required  by 
regulations  and  will  effectuate  the 
purposes  of  the  Act  Such  information 
may  include  but  not  be  limited  to  the 
following: 

(1)  The  name  of  the  handler  and  the 
shipping  point; 

(2)  The  date  of  shipment; 

(3)  The  number  and  type  of  containers 
in  the  shipment;  and 

(4)  The  quantities  shipped  shown 
separately  by  commodity. 

(b)  Upon  request  of  the  Council,  with 
the  approval  of  the  Secretary,  each 
handler  shall  furnish  to  the  manager  of 
the  Council,  in  such  manner  and  at  such 
time  as  it  may  prescribe,  sudi  other 
information  as  may  be  necessary  for  the 
Council  to  perform  its  duties  under  this 
part. 

S  978.6 1    Books  and  raconte. 

Each  handler  subject  to  this  subpart 
shall  maintain,  and  during  normal 
business  hours  make  available  for 
inspection  by  employees  of  the  Council 
and  the  Secretary,  such  books  and 
records  as  are  necessary  to  carry  out  the 
provisions  of  this  subpart  and  the 
regulations  issued  thereunder,  including 
such  records  as  are  necessary  to  verify 
any  reports  required.  Such  records  shall 
be  retained  for  at  least  two  years 
beyond  the  fiscal  period  of  their 
applicability. 

§  978.62    Confidential  treatment 

All  information  obtained  from  the 
books,  records,  or  reports  required  to  be 
maintained  under  §S  978.60  and  97a61 
shall  be  kept  confidential  by  all  persons, 
including  employees  of  the  Secretary, 
and  all  officers  and  employees  of 
contracting  parties,  and  shall  not  he 
available  to  Council  or  subcommittee 
members  and  alternates  or  any  other 
handlers,  producers,  wholesalers,  or 
retailers.  Only  such  information  so 
furnished  or  acquired  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 


administrative  hearing  brought  at  the 
direction,  or  upon  the  request  of  the 
Secretary,  or  to  which  any  officer  of  the 
United  States  is  a  party,  and  involving 
this  subpart  Except  that  nothing  in  the 
subpart  shall  be  deemed  to  prohibit  that 
such  data  and  information  may  be 
combined,  and  made  available  in  the 
form  of  general  reports  in  which  the 
identities  of  the  individual  handlers  are 
not  disclosed  and  may  be  revealed  to 
any  extent  necessary  to  effect 
compliance  with  the  provisions  of  this 
part  and  the  regulations  issued 
thereunder. 

Miscellaneous 

§978.70    Effective  tunc. 

The  provisions  of  this  agreement  and 
of  any  amendment  thereto,  shall  become 
effective  at  such  time  as  the  Secretary 
may  declare,  and  shall  continue  in  force 
until  terminated  or  suspended  in  one  of 
the  ways  specified  in  9  978.76:  Except 
that  the  Secretary  shall  not  execute  this 
agreement  in  regard  to  a  particular 
vegetable  until  the  agreement  has  been 
executed  by  persons  who  handle  not 
less  than  75  percent  of  the  total  quantity 
of  such  vegetable  handled  in  such 
district  during  the  most  recent 
completed  calendar  year. 

§  978.71    Right  of  the  Secretary. 

Members  and  alternates  of  the 
Council,  Conunodity  Committees. 
E,xecutive  Committee,  subcommittees, 
and  any  agents,  employees  or 
representatives  thereof,  shall  be  subject 
to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
decision,  determination,  and  other  act  of 
the  Council  and  the  Commodity 
Committees  shall  be  subject  to  the 
continuing  right  of  the  Secretary  to 
disapprove  of  the  same  at  any  time,  and 
upon  such  disapproval,  shall  be  deemed 
null  and  yoid. 

§978.72    Personal  lability. 

No  member  or  alternate  member  of 
the  Council,  any  Commodity  Committee, 
any  committee,  or  any  subcommittee, 
nor  any  employee,  representative  m- 
agent  thereof  shall  be  held  personally 
responsible,  either  individually  or  joinUy 
with  others,  in  any  way  whatsoever,  to 
any  handler  or  any  other  person  for 
errors  in  judgment  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate  member. 
employee,  representative,  or  agent 
except  for  acts  of  dishonesty,  gross 
negligence  or  willftd  misconduct 

§978.73    Derogation. 

Nothing  contained  in  this  agreement 
is,  (MTshall  be  construed  to  be,  in 
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derogation  or  in  modification  of  the 
rights  of  the  Secretary  or  of  the  United 
States  to  exercise  any  powers  granted 
by  the  Act  or  otherwise,  or,  in 
accordance  with  such  powers,  to  act  in 
the  premises  whenever  such  action  is 
deemed  advisable. 

§  978.74    DuratkMi  of  tmrnunities. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  agreement  shall  cease 
upon  its  termination,  except  with 
respect  to  acts  done  under  and  during 
the  existence  thereof. 

§978.75    Agent*. 

The  Secretary  may.  by  a  designation 
in  writing,  name  any  person,  including 
any  officer  or  employee  of  the  United 
States  Government,  or  name  any 
service,  division  or  branch  in  the  U.S. 
Department  of  Agriculture,  to  act  as  an 
agent  or  representative  in  connection 
with  any  of  the  provisions  of  this 
agreement. 

§  978.76    Suspension  or  tennlnation. 

(a)  Failure  to  effectuate  policy  of  Act 
The  Secretary  shall  terminate  or 
suspend  the'  operation  of  any  or  all  of 
the  provisions  of  this  part,  whenever, 
the  Secretary  finds  that  such  do  not  tend 
to  effectuate  the  declared  poUcy  of  the 
Act. 

(b)  The  Secretary  shall  terminate  the 
provisions  of  this  part  as  it  pertains  to  a 
particular  vegetable  whenever  the 
Secretary  finds  that  such  is  favored  by  a 
majority  of  the  signatory  handlers  who 
during  the  most  recent  crop  year 
handled  more  than  50  percent  of  such 
vegetable  in  any  district.  Such 
termination  shall  become  effective  on 
the  first  day  of  January  subsequent  to 
such  announcement  by  the  Secretary. 

(c)  Producer  referendum.  The 
Secretary  shall  terminate,  in  accordance 
with  section  8c(16)(B)  of  the  Act,  the 
provisions  of  this  agreement,  as  it 
pertains  to  any  vegetable,  at  the  end  of 
any  fiscal  period  whenever  the 
Secretary  finds  that  such  termination  is 
favored  by  a  majority  of  the  producers 
in  a  district  of  that  particular  vegetable 
who  during  the  fiscal  year  have  been 
engaged  in  the  production  of  that 
vegetable  in  that  district  for  the  fresh 
market:  Except  that  such  majority  has 
during  such  period  produced  for  fi-esh 
market  more  than  50  percent  of  the 
volume  of  such  vegetable  produced  for 
the  &esh  market  within  that  district,  but 
such  termination  shall  be  effective  only 
if  announced  on  or  before  November  1 
of  the  then  current  fiscal  period. 

(d)  Termination  of  Act  The  provisions 
of  this  agreement  shall  terminate,  in  any 
event,  whenever  the  provisions  of  the 


Act  authorizing  them  cease  to  be  in 
effect. 

S  978.77    Proceedings  after  termination. 

(a)  Upon  the  termination  of  the 
provisions  of  this  part  pertaining  to  any 
vegetable  or  vegetables,  the  Council 
then  functioning  shall  for  the  purpose  of 
liquidating  the  affairs  of  the  Council 
with  respect  to  such  vegetable  continue 
as  trustee  of  all  the  funds  and  property 
then  in  its  possession,  or  under  its 
control,  including  claims  for  any  funds 
unpaid  or  property  not  delivered  at  the 
time  of  termination. 

(b)  The  said  trustees  shall:  (1) 
continue  in  such  capacity  until 
discharged  by  the  Secretary;  (2)  carry 
out  the  obligations  of  Commodity 
Committees  under  any  contracts  or 
agreements  entered  into  pursuant  to 

S  S  978.23  and  978.40;  (3)  from  time  to 
time  account  for  all  receipts  and 
disbursements  and  deliver  all  property 
on  hand,  together  with  all  books  and 
records  of  the  Council  and  Commodity 
Committee,  committees  and 
subcommittees  and  also  of  the  trustees 
to  such  persons  as  the  Secretary  may 
direct;  and  (4)  upon  the  request  of  the 
Secretary,  execute  such  assignments  or 
other  instruments  necessary  or 
appropriate  to  vest  in  such  person  full 
title  and  right  to  all  of  the  funds, 
property  and  claims  vested  in  the 
Coimcil  and  Commodity  Committees  or 
the  trustees  pursuant  to  this  subpart 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  this 
subpart  shall  be  subject  to  the  same 
objections  imposed  upon  the  Council 
and  upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
hquidation  shall  be  returned  to  the 
persons  who  contributed  such  funds,  or 
paid  assessments,  or  if  not  practicable, 
shall  be  turned  over  to  the  Secretary  to 
be  used,  to  the  extent  practicable,  in  the 
interest  of  continuing  one  or  more  of  the 
research  projects,  information  programs, 
or  promotion  programs  hitherto 
authorized. 

§  978.78    Effect  of  termination  or 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
agreement  or  of  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not 
(a)  affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provisions  of  this 
agreement  or  any  regulation  issued 
thereunder,  or  (b)  release  or  extinguish 
any  violation  of  this  agreement  or  any 


regulation  issued  thereunder,  or  (c) 
affect  or  impair  any  rights  or  remedies 
of  the  Secretary,  or  of  any  other  person, 
with  respect  to  such  violation. 

9  978.79    Patents,  copyrights,  trademarks, 
InventkNts,  and  publicattons. 

(a)  Any  patents,  copyrights, 
trademarks,  inventions,  or  publications 
developed  through  the  use  of  funds 
collected  under  the  provisions  of  this 
subpart  shall  be  the  property  of  the  U.S. 
Government  as  represented  by  the 
Council. 

(b)  Funds  generated  by  such  patents, 
copyright  trademarks,  inventions,  or 
publications  shall  be  considered  income 
subject  to  the  same  fiscal,  budget  and 
audit  controls  as  other  funds  of  the 
Council  and  Commodity  Committees. 

(c)  Upon  termination  of  the 
agreement,  the  Council  shall  transfer 
custody  of  all  patents,  copyrights, 
trademarks,  inventions,  and 
publications  to  the  Secretary  pursuant  to 
the  procedure  provided  for  in  \  878.77  of 
this  subpart 

S  978.80    Amendments. 

Amendments  to  this  subpart  may  be 
proposed  from  time  to  time  by  the 
Council,  or  by  any  interested  person 
affected  by  its  provisions,  including  the 
Secretary. 

9  978.81    Separability. 

If  any  provision  of  this  agreement  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder,  or  the  applicability  thereof  to 
any  other  person,  circumstance,  or  thing, 
shall  not  be  affected  thereby. 

9  978.82    Counterparts. 

This  agreement  may  be  executed  in 
multiple  counterparts  and,  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 

9978.83    Additional  parties. 

After  the  effective  date  of  this 
agreement  any  nonsignatory  handler 
may  become  a  party  hereto  if  a 
counterpart  is  executed  by  him  or  her 
and  delivered  to  the  Secretary.  This 
agreement  shall  take  effect  as  to  such 
new  contracting  party  at  the  time  such 
counterpart  is  delivered  to  the 
Secretary.  The  obligations,  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 


Federal  RegJater  /  Vol.  50.  No.  162  /  Wednesday.  August  21,  1985  /  Proposed  Rules 


33761 


§978.M    Wlthdramri. 

(a)  Any  signatory  handler  may 
withdraw  from  this  agreement  during 
November  1990.  and  every  fifth  year 
thereafter  by  filing  with  the  Council  and 
the  Secretary  written  notice  of  such 
withdrawal.  If  it  is  determined,  after 
such  withdrawal  period,  that  less  than 
75  percent  of  the  total  volume  of  a 
particular  vegetable  in  any  one  district 
is  subject  to  diis  agreement,  the 
Secretary  shall  suspend  the  provisions 
pertaining  to  that  particular  vegetable  or 
vegetables  for  that  district. 

(b)  At  such  time  as  sufficient  persons 
become  signatories,  representing  at  least 
75  percent  of  the  total  volume  of  a 
particular  vegeldbJe  handled  for  fresh 
market  in  any  one  district  during  the 
most  recent  calendar  year,  the  Secretary 
shall  reinstate  the  provisions  applying  to 
such  vegetable  for  that  district. 

Signed  at  Washington.  DC  on  August  16. 
1985. 

WUliam  T.  Haaley, 

Deputy  Administrator.  Marketing  Programs. 

(FR  Doc.  8&-19962  Filed  8-20-85;  8:45  am] 
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ACTION:  Proposed  termination  of 
rulemaking  proceeding. 


AQENCV:  Agricultural  Marketing  Service. 
USDA. 


summary:  This  action  invites  written 
comments  from  interested  parties  on  a 
proposal  by  the  Department  to  terminate 
the  current  rulemaking  proceeding  on 
proposals  to  increase  Class  I  milk  prices 
under  12  southeastern  Federal  milk 
marketing  orders.  At  the  request  of 
Dairymen,  Inc..  a  public  hearing  was 
held  June  25-28. 1985.  to  consider  the 
cooperative's  proposals  to  increase 
Class  1  price  differentials.  The  transcript 
of  the  hearing  in  its  current  state  is 
missing  approximately  two-thirds  of  the 
3rd  day's  testimony  and  one-third  of  the 
testimony  on  the  4th  day  of  the  hearing. 

Under  usual  circumstances,  the 
Department  would  reopen  the  hearing  to 
retake  testimony  to  obtain  a  transcript 
that  could  be  certified  as  a  complete 
record  of  the  hearing  testimony.  In  this 
case,  however,  milk  production  data 
that  have  become  available  since  the 
close  of  the  hearing  indicate  a  very 
significant  change  in  marketing 
conditions.  Such  change  raises  the 
question  whether  there  is  any  point  in 
reopening  the  hearing  since  the  existing 
pricing  and  pooling  provisions  of  the 
orders  will  probably  assure  an  adequate 
supply  of  milk  for  the  Southeast.  From 
all  indications,  it  appears  that  if  the 
hearing  were  reopened,  no  valid  basis 
could  be  developed  for  the  pricing 
changes  initially  proposed.  Thus,  the 
Department  is  proposing  that  the 
hearing  not  be  reopened  and  that  the 
proceeding  be  terminated. 
lA'TE:  Comments  are  due  on  or  before 
September  5. 1985. 
ADDRESS:  Comments  [two  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1079,  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 

Clayton  H.  Plumb.  Chief,  Order 
Formulation  Branch.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

(202)  447-6274. 

SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  May  24. 
1985;  published  May  30. 1985  (50  FR 
23021). 

Extensions  of  Time  for  Filing  Briefs: 
Issued  July  la  1985:  Issued  August  1. 
1985. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.), 
termination  of  the  proceeding  as  set 
forth  in  a  notice  of  hearing  on  proposals 
to  amend  certain  provisions  of  the 


Georgia  and  certain  other  milk  orders  is 
being  considered.  The  aforesaid  notice 
of  hearing  was  issued  May  24, 1985  (50 
FR  23021)  and  the  bearing  was  held  on 
June  25-28. 1985. 

All  persons  who  desire  to  bubmil 
written  data,  views  or  ai^guments  in 
connection  with  the  proposed 
termination  should  file  the  same  with 
the  Hearing  Clerk.  Room  1079.  South 
Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  2025a  not 
later  than  15  days  after  publication  in 
the  Federal  Re^ster.  All  documents  filed 
should  be  in  duplicate. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR  l:27(b)). 

Statement  of  consideration 

This  proposed  action  would  terminate 
the  proceeding  on  proposals  that  would 
increase  the  Class  I  price  differentials 
under  11  of  the  12  orders  listed  above, 
increase  tlie  plant  location  adjustments 
rates  under  all  12  orders,  and  modify  a 
pooling  provision  of  the  Louisville- 
Lexington-Evansville  Federal  order. 

The  public  hearing  on  the  proposals 
was  held  in  Atlanta,  Georgia,  on  June 
25-28. 1985.  The  Department  received  on 
August  2. 1985.  (28  days  after  the  date 
when  the  transcript  was  due)  the 
reporting  contractor's  transcript  of  the 
last  day  of  the  hearing.  The  3rd  and  4th 
days'  transcript  of  the  hearing  do  not 
contain  a  full  account  of  the  testimony 
given  on  those  days.  The  record  is 
therefore  inadequate  to  complete  the 
rulemaking  proceeding.  A  reopening  of 
the  hearing  appears  to  be  the  only 
means  of  obtaining  a  transcript  that 
could  be  certified  by  the  Administrative 
Law  Judge  who  presided  at  the  hearing 
as  a  true  transcript  of  the  testimony 
given  at  the  hearing. 

At  this  juncture,  however,  a  very 
substantial  increase  in  milk  production 
under  the  12  order  that  has  become 
known  since  the  close  of  the  hearing 
raises  the  question  of  whether  the 
hearing  should  be  reopened.  The  market 
administrators  for  the  12  orders  have 
published  the  volume  of  producer  milk 
pooled  under  such  orders  and  the  Class 
I  utilization  of  such  milk  for  the  months 
of  June  and  July  1985.  Producer  milk 
pooled  under  the  12  orders  exceeded  the 
volume  pooled  one  year  ago  by  16 
percent  in  both  June  and  July.  In  June, 
the  volume  of  producer  niilk  in  Class  I 
use  was  only  about  2  percent  more  than 
last  year.  Similarly.  July  Class  I  volume 
was  up  only  3.6  percent. 
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Milk  production  in  the  southeastern 
United  States  is  approaching  a  level 
comparable  to  that  in  1982  and  1983 
when  temporary  actions  were  taken 
under  several  orders  in  the  region  to 
facilitate  the  transportation  of  surplus 
milk  supplies  on  the  markets  to  distant 
outlets.  Such  increased  production 
appears  to  be  prompted  in  part  by  the 
termination  of  the  milk  diversion 
incentives  under  the  price  support 
program  and  by  the  favorable  milk-feed 
price  ratio.  The  ratio  (pounds  of  16 
percent  mixed  dairy  feed  equal  in  value 
to  1  pound  of  whole  milk)  for  July  1985 
was  1.44,  which  may  be  compared  to 
1.35  in  July  1984  and  1.45  in  July  1983.  It 
is  expected  that  milk  production  for  the 
remainder  of  1985  will  be  substantially 
greater  than  milk  production  during 
1984. 

It  is  recognized  that  it  was  found 
necessary  to  provide  temporary 
increases  in  Class  I  differentials  and 
transportation  credits  in  11  of  these 
markets  for  the  September  1984- 
February  1985  period  to  facilitate  the 
movement  of  supplemental  milk  supplies 
from  other  order  areas.  However,  the 
recent  increases  in  producer  receipts  on 
the  markets  far  exceed  the  volume  of 
supplemental  Class  I  milk  that  was 
needed  last  year  for  these  markets. 
Thus,  it  is  apparent  that  the  shortfall  in 
milk  supplies  for  the  region  last  year 
was  largely  related  to  producer 
participation  in  the  milk  diversion 
program  that  ended  in  March  1985. 

In  view  of  these  changed  marketing 
conditions,  it  appears  unlikely  that  a 
reopened  hearing  would  provide  a  basis 
for  concluding  that  Class  I  price 
differentials  should  be  increased  as 
proposed  in  light  of  the  supply  and 
demand  pricing  standard  of  the  Act.  A 
further  consideration  is  that  a  reopened 
hearing  would  require  a  number  of 
interested  parties  to  incur  the  added 
costs  involved  in  participating  in  such 
proceeding.  For  these  reasons,  the 
Department  is  proposing  that  the 
proceeding  be  terminated. 

List  of  Subjects  in  7  CFR  Parts  1007, 
1006, 1011. 1012. 1013, 1046, 1093, 1094, 
1096, 1097, 1098  and  1099 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Authority:  (Sec8.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674). 

Signed  at  Washington.  DC,  on:  August  16. 
1985. 

WtlHain  T.  Manley, 

Deputy  Administrator.  Marketing  Programs. 
[FR  Doc.  85-20019  Filed  8-20-85;  8:45  am] 
■UJNQCOOC  34ie-n-ll 


Food  Safety  and  Inspaction  Sarvica 

9  CFR  Parts  302. 303,  and  381 

[Docket  No.  e4-030P) 

Exemption  of  Certain  Restaurant 
Central  KItcfiens;  Retail  Exemption 
Provisions 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
implement  Pub.  L.  98-487.  This  law 
amended  the  Federal  Meat  Inspection 
Act  and  the  Poultry  Products  Inspection 
Act  to  exempt  restaruant  central 
kitchens  under  certain  conditions  from 
Federal  inspection  requirements. 
Furthermore,  this  proposed  rule  would 
amend  the  regulations  by  defining  the 
limits  of  the  applicabiUty  of  Federal 
inspection  requirements  to  retail  stores, 
restaurants,  and  similar  retail-type 
establishments  as  interpreted  by  the 
Department  in  conjuction  with  an 
Attorney  General's  opinion. 
date:  Comments  must  be  received  on  or 
before  October  21, 1985. 

ADDRESS:  Written  comments  to 
Regulations  Office,  Attn:  Annie  Johnson, 
FSIS  Hearing  Clerk,  Room  2637,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  Oral 
comments  as  provided  under  the  Poultry 
Products  Inspection  Act  to:  Mr.  Robert 
Gonter,  (202)  447-7745.  (See  also 
"Comments"  under  Supplmentary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Gonter,  Director,  Compliance 
Division,  Meat  and  Poultry  Inspection 
Operations,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  (202)  447-7745. 
SUPPI.EMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  made  a  determination 
that  this  proposed  rule  is  not  a  major 
rule  under  Executive  Order  12291.  It  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  or  a 
major  incease  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abiUty  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


The  proposed  rule  would  benefit 
certain  segments  of  the  industry  by 
exempting  portions  of  their  operations 
from  Federal  inspection  requirements, 
thus  reducing  their  costs  and  removing 
an  obstacle  to  centralizing  food 
preparation  for  restaurants.  It  also 
would  result  in  Federal  government 
savings  since  Federal  inspection  would 
no  longer  be  required  in  certain  central 
kitchens.  It  is  estimated  that 
approximately  40  restaurant  central 
kitchens  could  be  affected  immediately 
by  this  proposed  rule. 

Effect  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service  (FSIS),  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-354  (5  U.S.C. 
601).  This  proposed  rule  would  reduce 
the  regulatory  burden  on  industry  by 
exempting  some  small  restaurant 
businesses  from  Federal  inspection 
requirements.  The  costs  associated  with 
inspection  may  discourage  small 
restaurant  businesses  from  centralizing 
food  preparation  to  become  more 
efficient. 

The  proposed  rule  permits  a  more 
flexible  regulatory  approach  with  regard 
to  small  restaurant  operations.  See  gen.. 
Regulatory  Flexibility  Act,  Pub.  L  96- 
354  (5  U.S.C.  601  e/ se^.). 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposed  rule.  Written  comments  must 
be  sent  in  duplicate  to  the  Regulations 
Office  and  should  bear  reference  to  the 
docket  number  located  in  the  heading  of 
this  document.  Any  person  desiring  an 
opportimity  for  an  oral  presentation  of 
views  as  provided  under  the  Poultry 
Products  Inspection  Act  must  make  such 
request  from  Mr.  Gonter  so  that 
arrangements  may  be  made  for  the 
presentation.  A  transcript  will  be  made  . 
of  all  views  orally  presented.  All 
comments  submitted  pursuant  to  this 
proposed  rule  will  be  made  available  for 
public  inspection  in  the  Regulations 
Office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Background 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seg.)  and 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451  et  seq.)  require,  among 
other  things,  inspection  of  a  broad 
spectrum  of  operations  and  facilities 
involved  in  the  preparation  and 
processing  of  f6od  derived  from 
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livestock  (i.e.,  cattle,  sheep,  swine, 
goats,  horses,  mules,  or  other  equines) 
and  poultry.  The  FMIA  provides  that 
meat  and  meat  food  products  prepared 
for  interstate  or  foreign  commerce  in 
any  slaughtering,  meat-canning,  salting, 
packing,  rendering,  or  similar 
establishment  must  be  prepared  under 
Federal  inspection  unless  the  operations 
of  the  establishment  are  exempted  (21 
U.S.C.  603,  604,  606,  808,  610,  and  623). 
The  PPLA  includes  comparable 
inspection  requirements  for  the 
processing  of  poultry  products  (21  U.S.C. 
454.  455.  456,  458,  and  459). 
Establishments  prepared  or  processing 
product  solely  for  distribution  within  a 
State  may  instead  be  subject  to  State 
inspection  if  the  State  develops  and 
effectively  enforces  requirements  that 
are  at  least  equal  to  those  under  the 
FMIA  or  PPIA.  Section  301(c)  (1)  and  (3) 
of  the  FMIA  (21  U.S.C.  661(c)(1)  and  (3)) 
and  section  5(c)(1)  and  (3)  of  the  PPIA 
(21  U.S.C.  454(c)(1)  and  (3))  provide,  in 
relevant  part,  that  the  Secretary  of 
Agriculture  shall  designate  any  State  for 
Federal  inspection  (including  organized 
territories)  which  does  not  have,  or  is 
not  effectively  enforcing,  such 
requirements;  and  if  a  State  is  so 
designated,  wholly  intrastate  operations 
also  are  subject  to  Federal  inspection 
and  other  requirements  of  the  FMIA  and 
PPIA. 

The  FMIA  and  PPIA  each  include 
exemption  provisions  for  certain  retail 
store  and  restaurant  operations.  Section 
301(c)(2)  of  the  FMIA  (21  U.S.C. 
G61(c)(2))  and  section  5(c)(2)  of  the  PPIA 
(21  U.S.C.  454(c)(2))  provide,  in  part,  that 
the  statutory  provisions  requiring 
inspection  do  not  apply  to  "operations 
of  types  traditionally  and  usually 
conducted  at  retail  stores  and 
restaurants  when  conducted  at  any 
retail  store  or  restaurant  or  similar 
retail-type  establishment  for  sale  in 
normal  quantities  or  service  of  such 
articles  to  consumers  at  such 
establishments"  if  they  are  subject  to 
such  inspection  provisions  only  because 
they  are  in  designated  States.  Moreover, 
the  Department  has  interpreted  the 
FMLA  and  the  PPIA,  in  conjunction  with 
the  Opinion  of  the  Attorney  General  of 
August  17, 1972  (Vol.  42,  Op.  No.  44),  as 
excluding  from  inspection  requirements 
the  operations  of  such  retail 
establishments,  including  restaurants, 
operating  in  interstate  commerce  in  any 
State. 

The  last  20  years  have  seen  many 
changes  in  the  food  service  industry. 
One  significant  trend  has  been  the 
centralization  of  meal  preparation 
systems.  New  technology  and  the 
increase  in  large  restaurant  chains  and 


fast  food  operations  have  contributed  to 
this  trend.  By  centralizing  preparation  of 
products,  a  restaurant  business  can 
improve  its  efficiency.  Unlike 
restaurants,  which  are  exempt  from 
inspection  requirements  under  the  FMIA 
and  PPIA,  these  central  kitchens,  even 
though  owned  or  operated  by  the  same 
person  or  business  unit  as  the  restaurant 
in  which  their  products  are  served,  have 
been  subject  to  the  inspection 
requirements  directed  under  the  FMIA 
and  PPIA.  Since  inspection  under  the 
FMIA  and  PPIA  entails  some  costs,  the 
imposition  of  inspection  on  central 
kitchens  has  probably  discouraged  such 
centralization.  Congress  has  now 
addressed  this  issue. 

On  October  17. 1984.  Pub.  L  98-487 
was  adopted  (98  Stat.  2265).  This  law 
amended  section  301(c)(2)  of  the  FMIA 
(21  U.S.C.  661(c)(2))  and  section  5(c)(2) 
of  the  PPIA  (21  U.S.C.  454(c)(2))  to 
provide  that  for  the  purposes  of  that 
provision,  operations  conducted  at  a 
restaurant  central  kitchen  facility  shall 
be  considered  as  being  conducted  at  a 
restaurant,  and  thus  be  exempt  from  the 
inspection  requirements  of  the  FMIA 
and/or  PPIA  if  certain  conditions  are 
met.  The  conditions  are  that  the 
restaurant  central  kitchen  prepares  meat 
or  meat  food  products  and/or  poultry 
products  that  (1)  are  ready  to  eat  when 
they  leave  the  faciltiy  and  (2)  are  served 
in  meals  or  as  entrees  only  to  customers 
at  restaurants  owned  or  operated  by  the 
same  person  or  business  unit  owning  or 
operating  the  restaurant  central  kitchen. 
The  amendments  also  provide  that  these 
restaurant  central  kitchen  facilities 
reamin  subject  to  the  provisions  of 
section  202  of  the  FMIA  (21  U.S.C.  642; 
see  Part  320  of  the  Federal  meat 
inspection  regulations)  and  section  11  of 
the  PPIA  (21  U.S.C.  460;  see  Part  381. 
Subpart  0.  of  the  poultry  products 
inspection  regulations),  and,  therefore, 
records  must  be  maintained  and  access 
to  places  of  business  and  opportunity 
for  examinations  must  be  provided  to 
representatives  of  the  Secretary. 
Further,  the  amendments  provide  that 
any  exempted  restaurant  central  kitchen 
may  be  subject  to  the  FMIA  and  PPIA 
inspection  requirements  for  as  long  as 
the  Secretary  of  Agriculture  deems 
necessary  if  the  Secretary  determines 
that  the  sanitary  conditions  or  practices 
of  the  facility  or  the  processing 
procedures  or  methods  at  the  facility  are 
such  that  any  meat  or  meat  food 
products  and/or  poultry  products  are 
rendered  adulterated. 

Congress  noted  that  not  all  restaurant 
central  kitchens  are  suitable  for 
exemption  from  Federal  inspection. 


[L]arge  central  kitchena  that  supply  food 
products  for  sale  to  a  variety  of  outlets,  such 
as  airlines  or  retail  stores  .  .  .  should 
continue  to  operate  under  Fedecal  inspection. 
(S.  Rep.  No.  98-410. 98th  Cong..  2d  Sess.  3 
(1984)). 

Congress  intended  limit  the  exemption 
to  those  facilities  that: 

.  .  .  are  very  similar  to  traditional 
restaurants.  .  .  .  those  central  kitchens  that 
are  essentially  retail  restaurant  facilities,  that 
is.  establishments  that  prepare  food  products 
that  are  ready  to  eat  and  served,  without  an 
intervening  sale,  only  to  customers,  at 
restaurants  OMmed  or  operated  by  the  same 
person  owning  or  operating  the  central 
kitchen  [id). 

Congress  restricted  the  scope  of  the 
exemption  to  facilities  that  differ  from 
the  kitchens  of  restaurants  only  in  that 
the  products  they  prepare  are  moved  to 
another  site  before  being  served,  llius, 
meat  and  meat  food  products  and/or 
poultry  products  must  be  ready  to  eat 
when  they  emerge  from  the  restaurant 
central  kitchen,  and  they  must  be  served 
to  customers  without  an  intervening 
sale.  These  conditions  exclude  many 
central  kitchen  facilities,  including  those 
preparring  products  that  are  frozen  or 
otherwise  preserved  so  that  they  may  be 
tTEuisported  over  long  distances  or  held 
for  resale. 

Congress'  conclusion  that  only 
restaurant  central  kitchens  meeting 
these  conditions  are  suitable  for 
exemption  limited  the  effects  of  the 
legislative  change  to  a  small  number  of 
restaurant  central  kitchens.  However. 
Congress  anticipated  a  positive 
economic  impact  due  to  improved 
efficiency  in  the  restaurant  business.  In 
Congress'  view,  compliance  with 
Federal  inspection  requirements  is 
particularly  costly  for  small  restaurant 
businesses.  Therefore,  this  legislative 
change  was  regarded  as  removing  a 
barrier  that  until  now  has  discouraged 
such  businesses  from  centralizing  food 
preparation.  (See,  e.g..  S.  Rep.  No.  98- 
610,  98th  Cong.,  2d  Sess.  2. 9  (1984).) 

The  Proposal 

FSIS  is  proposing  amendments  to  die 
Federal  meat  inspection  regulations  and 
poultry  products  inspection  regulations 
to  implement  Pub.  L.  98-487.  Section 
303.1(d)(2)(iv)  of  the  Federal  meat 
inspection  regulations  (9  CFR 
303.1(d)(2)(iv))  and  §  381.10(d)(2)(iv)  of 
the  poultry  products  inspection 
regulations  (9  CFR  303.1(d)(2)(iv))  would 
be  amended  by  revising  the  definition  of 
"restaurant"  to  provide  that  operations 
conducted  at  those  restaurant  central 
kitchens  which  qualify  for  exemption 
imder  the  new  law  are  considered  to  be 
conducted  at  a  restaurant  The  current 
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exemption  from  mspection  requirements 
for  restaurants  would  be  extended  to 
include  the  operations  of  restaurant 
central  kitchens  that  prepare  meat  or 
meat  food  products  and/or  poultry 
products  as  they  would  have  been 
prepared  at  the  restaurant  location. 
Thus,  to  qualify  for  the  exemption,  such 
food  products  must  be  ready  to  eat 
without  further  preparation  such  as 
thawing  or  cooking  when  they  leave  the 
restaurant  central  kitchen  and  must  be 
maintained  without  preservation  during 
transportation.  In  other  words,  during 
transportation  between  exempted 
restaurant  central  kitchens  and  the 
restaurants,  products  that  are  to  be 
served  cold  shall  be  maintained  cold, 
and  products  that  are  to  be  served  hot 
shall  be  maintained  hot;  that  is,  in  a 
ready-to-eat  state.  However,  products 
may  not  be  preserved.  For  example, 
products  that  are  to  be  served  hot  may 
not  be  chilled  or  frozen  for 
transportation.  Furthermore,  such 
products  must  be  served  in  meals  or  as 
entrees  only  to  customers  at  restaurants 
owned  or  operated  by  the  same  person 
owning  or  operating  the  restaurant 
central  kitchen,  wi&out  an  intervening 
sale. 

Under  the  proposed  regulations,  the 
recordkeeping  and  the  access  and 
examination  requirements  of  Part  320 
and/or  381  of  the  regulations  (9  CFR 
parts  320  and  381)  would  continue  to 
apply  to  such  facilities.  Any  such  facility 
would  become  subject  to  inspection 
requirements  if  the  Administrator,  Food 
Safety  and  Inspection  Service, 
determines  that  sanitary  conditions  or 
practices  of  the  facility  or  processing 
procedures  or  methods  at  the  facility  are 
such  that  any  products  are  rendered 
adulterated. 

The  proposed  rule  would  also 
reorganize  5§  303.1  (dj  and  381.10(d)  of 
the  regulations  (9  CFR  303.1(d)  and 
381.10(d))  slightly  and  make  certain 
other  changes.  FSIS  is  proposing  to 
include  in  the  restaurant  central  kitchen 
provision  those  establishments  that 
prepare  and  distribute  ready  to  eat 
products  for  service  in  meals  or  as 
entrees  to  individual  consumers  through 
vending  machines  owned  or  operated  by 
the  same  person  that  owns  or  operates 
the  establishmenL  It  has  been  FSIS 
policy  for  some  time  to  treat  such 
operations  the  same  as  those  of 
restaurant  central  kitchens,  and  the 
regulations  should  be  clarified  to  avoid 
any  confusion.  Also,  the  Federal  meat 
inspection  regulations,  but  not  the 
poultry  products  inspection  regulations, 
presently  provide  that  the  definition  of 
"restauranr*  includes  a  caterer  which 


delivers  or  serves  product  in  meals  or  as 
entrees  only  to  individual  consumers 
and  otherwise  meets  the  requirements  of 
the  regulation.  Since  FSIS  interprets  the 
restaurant  exemption  in  the  PPIA  as 
covering  such  caterers,  it  is  proposing  to 
amend  the  poultry  products  inspection 
regulations  to  include  caterers  of  poultry 
products  under  the  same  conditions. 

In  addition,  the  proposed  rule  would 
revise  section  3G3.1(d)(l)  of  the  Federal 
meat  inspection  regulations  (9  CFR 
303.1(d)(1))  and  S  381.10(d)(1)  of  the 
poultry  products  inspection  regulations 
(9  CFR  381.10(d)(1)  by  deleting  language 
limiting  their  scope  to  establishments  to 
which  FMIA  and/or  PPIA  provisions 
requiring  inspection  apply  only  because 
they  are  in  designated  States  (including 
organized  territories).  As  indicated 
earlier,  the  exemptions  are  part  of  the 
statutory  provisions  that  direct  the 
Secretary  to  designate  for  Federal 
inspection  establishments  with  wholly 
intrastate  operations  in  States  that  do 
not  have  or  are  not  effectively  enforcing 
an  inspection  program  which  imposes 
requirements  that  are  at  least  equal  to 
those  under  the  FMIA  and/or  PPIA.  As 
also  indicated,  in  keeping  with  the 
Opinion  of  the  Attorney  General  of 
August  17, 1972  (Vol.  42,  Op.  No.  44),  the 
Department  has  interpreted  the  FMIA 
and  PPIA  as  excluding  retail  operations 
under  specified  conditions  even  when 
their  products  are  not  solely  for 
distribution  within  a  State.  In  other 
words,  the  FMIA  and  K»IA  are 
construed  as  reflecting  Congress'  intent 
not  to  rest  the  applicability  of  inspection 
requirements  on  the  interstate  or 
intrastate  character  of  an  ordinary  retail 
establishment's  business.  The 
regulations  implement  the  statutory 
criteria  for  ordinary  retail  operations, 
including  provisions  to  assure  that  the 
exemption  applies  only  to  operations  of 
types  traditionally  and  usually 
conducted  at  retail  stores  and 
restaurants.  This  change  is  intended 
simply  to  clarify  the  regulations  by 
reflecting  the  Department's  position  that 
the  applicability  of  inspection 
requirements  is  not  affected  by  the 
geographical  scope  of  retail  stores  and 
restaurants'  business  activities. 

Finally,  the  proposal  would  revise 
§  302.2  of  the  Federal  meat  inspection 
regulations  (9  CFR  302.2)  by  deleting 
paragraph  (a),  which  refers  to  special 
provisions  (which  appear  in  Part  330  (9 
CFR  Part  330))  for  certain  retail  stores 
and  restaurants  operating  within  the 
District  of  Columbia.  Under  the  FMIA 
(21  U.S.C.  601(h)).  the  term  "commerce" 
means  "commerce  between  any  State, 
any  Territory,  or  the  District  of 


Columbia,  and  any  place  outside 
thereof;  or  within  any  Territory  not 
organized  with  a  legislative  body,  or  the 
District  of  Columbia."  Since,  as  this 
proposal  makes  clear,  retail  stores  and 
restaurants  are  exempt  from  the 
inspection  requirements  of  the  FMIA 
regardless  of  wherever  they  are 
operating  in  "commerce",  there  is  no 
need  to  make  special  provisions  for  sush 
operations  within  the  District  of 
Columbia. 

List  of  Subjects 

9  CFR  Part  302 

Applications,  Meat  inspection. 

9  CFR  Part  303 

Meat  and  meat  food  products.  Meat 
inspection.  Exemptions,  Recordkeeping 
requirements. 

9  CFR  Part  381 

Poultry  products  inspection. 
Exemptions,  Reporting  and 
Recordkeeping  requirements. 

1.  The  authority  citation  for  Parts  302 
and  303  would  be  revised  to  read  as 
follows: 

Authority:  34  Stat.  \2SO,  81  SUt  684.  as 
amended  (21  U.S.C.  6001  et  seq):  72  Stat  862. 
92  Stat.  1068.  as  amended  (7  U.S.C.  1901  et 
seq.];  78  Stat  663  (7  U.S.C.  8001  et  $eq.). 

PART  302-^ AMENDED] 

9302.2    [AmendMlI 

2.  The  title  of  5  302.2  (9  CFR  302.2) 
would  be  amended  by  removing  the 
words  "in  the  District  of  Columbia  or". 

3.  SecUon  302.2  (9  CFR  302.2)  would 
be  amended  by  removing  paragraph  (a) 
and  removing  the  paragraph  designation 
"(b)". 

PART  303— (AMENDED] 

4.  Section  303.1(d){9  CFR  303.1(d)) 
would  be  amended  by  revising 
paragraphs  (1]  and  (2](iv)  to  read  as 
follows: 

9  303.1    Exemptions. 

***** 

(d)(1)  The  requirements  of  the  Act  and 
the  regulations  in  this  subchapter  for 
inspection  of  the  preparation  of  products 
do  not  apply  to  operations  of  types 
traditionally  and  usually  conducted  at 
retail  stores  and  restaurants,  when 
conducted  at  any  retail  store  or 
restaurant  or  similar  retail-type 
establishment  for  sale  in  normal  retail 
quantities  or  service  of  such  articles  to 
consumers  at  such  establishments. 

(2)  *  •  * 

(iv)  Restaurants,  [a]  A  restaurant  is 
any  establishment  where: 
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[1]  Product  is  prepared  only  for  sale  or 
service  in  meals  or  as  entrees  directly  to 
individual  consumers  at  such 
establishment; 

[2]  Only  federally  or  State  inspected 
and  passed  product  or  such  product 
prepared  at  a  retail  store  exempted 
under  paragraph  (d)(2)(iii)  of  this  section 
is  handled  or  used  in  the  preparation  of 
any  product; 

(.9)  No  sale  of  product  is  made  in 
excess  of  a  normal  retail  quantity  as 
defined  in  paragraph  (d)(2)(ii)  of  this 
section;  and 

[4]  The  preparation  of  product  is 
limited  to  traditional  and  usual 
operations  as  defined  in  paragraph 
(d)(2)(i)  of  this  section. 

[b]  This  definition  includes  a  caterer 
which  delivers  or  serves  product  in 
meals,  or  as  entrees,  only  to  individual 
consumers  and  otherwise  meets  the 
requirements  of  this  paragraph. 

[c]  For  purposes  of  this  paragraph, 
operations  conducted  at  a  restaurant 
central  kitchen  facility  shall  be 
considered  as  being  conducted  at  a 
restaurant  if  the  restaurant  central 
kitchen  prepares  meat  or  meat  food 
products  that  are  ready  to  eat  when  they 
leave  such  facility  (i.e..  they  shall  be 
consumed  without  further  preparation 
such  as  cooking  or  thawing),  so 
maintained  without  freezing  or  other 
preservation  during  transportation,  and 
served  in  meals  or  as  entrees  only  to 
customers  at  restaurants  or  through 
vending  machines,  owned  of  operated 
by  the  same  person  that  owns  or 
operates  such  facility,  and  which 
otherwise  meets  the  requirements  of  this 
paragraph:  Provided.  That  the 
requirements  of  §§  320.1  through  320.4  of 
this  subchapter  apply  to  such  facility. 
Provided  further.  That  the  exempted 
facility  may  be  subject  to  inspection 
requirements  under  the  Act  for  as  long 
as  the  Administrator  deems  necessary  if 
the  Administrator  determines  that  the 
sanitary  conditions  or  practices  of  the 
facility  or  the  processing  procedures  or 
methods  at  the  facility  are  such  that  any 
of  its  meat  or  meat  food  products  are 
rendered  adulterated.  When  the 
Administrator  has  made  a  determination 
and  subjected  a  restaurant  central 
kitchen  facility  to  such  inspection 
requirements,  the  operator  of  such 
facility  shall  be  afforded  an  opportunity 
to  dispute  the  Administrator's 
determination  in  a  hearing  pursuant  to 
rules  of  practice  which  will  be  adopted 
for  the  proceeding. 


PART  381— [AMENDED] 

5.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441,  82  Stat.  791,  as 
amended  (21  U.S.C.  451  et  seq.];  76  Stat.  663 
(7  U.S.C.  451  et  seq.]. 

6.  Section  381.10(d)  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.10(d))  would  be  amended  by  revising 
subparagraphs  (1)  and  (2)(iv)  to  read  as 
follows: 


§381.10    Exemptions  for 

operations. 


(d)(1)  The  requirements  of  the  Act  and 
the  regulations  for  inspection  of  the 
processing  of  poultry  and  poultry 
products  do  not  apply  to  operations  of 
types  traditionally  and  usually 
conducted  at  retail  stores  and 
restaurants,  when  conducted  at  any 
retail  store  or  restaurant  or  similar-type 
establishment  for  sale  in  normal  retail 
quantities  or  service  of  such  articles  to 
consumers  at  such  establishments. 

(2)  *   •   * 

(iv)  Restaurants.  [1]  A  restaurant  is 
any  establishment  where: 

(1)  Poultry  products  are  processed 
only  for  sale  or  service  in  meals  or  as 
entrees  directly  to  individual  consumers 
at  such  establishment; 

(2)  Only  federally  inspected  and 
passed,  or  exempted  (or.  as  provided  in 
§  381.223,  State  or  local  agency 
inspected  and  passed  or  exempted) 
poultry  products  are  handled  or  used  in 
the  preparation  of  any  poultry  products; 

[3]  No  sale  of  poultry  products  is 
made  in  excess  of  a  normal  retail 
quantity  as  defined  in  paragraph 
(d)(2){ii)  of  this  section:  and 

[4]  The  processing  of  poultry  products 
is  limited  to  traditional  and  usual 
operations  as  defined  in  paragraph 
(d)(2)(i)  of  this  section. 

[b]  This  definition  includes  a  caterer 
which  delivers  or  serves  product  in 
meals,  or  as  entrees,  only  to  individual 
consumers  and  otherwise  meets  the 
requirement  of  this  paragaph;  and 

(c)  For  purposes  of  this  paragraph, 
operations  conducted  at  a  restaurant 
central  kitchen  facility  shall  be 
considered  as  being  conducted  at  a 
restaurant  if  the  restaurant  central 
kitchen  prepares  poultry  products  that 
are  ready  to  eat  when  they  leave  such 
facility  (i.e..  they  shall  be  consumed 
without  further  preparation  such  as 
cooking  or  thawing),  so  maintained 
without  freezing  or  other  preservation 
during  transportation,  and  served  in 
meals  or  as  entrees  only  to  customers  at 
restaurants,  or  through  vending 
machines,  owned  or  operated  by  the 
same  person  that  operates  such  facility. 


and  which  otherwise  meets  the 
requirements  of  this  paragraph: 
Provided,  That  the  requirements  of 
§  §  381.175  through  381.178  of  this 
subchapter  apply  to  such  facility. 
Provided  further.  That  the  exempted 
facility  may  be  subject  to  inspection 
requirements  under  the  Act  for  as  long 
as  the  Administrator  deems  necessary  if 
the  Administrator  determines  that  the 
sanitary  conditions  or  practices  of  the 
facility  or  the  processing  procedures  or 
methods  at  the  facility  are  such  that  any 
of  its  poultry  products  rendered 
adulterated.  When  the  Administrator 
has  made  such  determination  and 
subjected  a  restaurant  central  kitchen 
facility  to  such  inspection  requirements, 
the  operator  of  such  facility  shall  t>e 
afforded  an  opportunity  to  dispute  the 
Administrator's  determination  in  a 
hearing  pursuant  to  rules  of  practice 
which  will  be  adopted  for  the 
proceeding. 

Done  at  Washington.  DC.  on:  April  29. 19B5. 
Donald  L.  Houstoo. 

Administrator,  Food  Safety  and  Inspection 

Service. 

|FR  Doc.  85-19986  Filed  8-20-85:  8:45  ami 

MLUNG  CODE  34tO-IMt-M 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  611 

Incorporation  of  Servico  Organizations 
by  Farm  Credit  System  Banks 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA).  by  its  Federal 
Farm  Credit  Board  (Federal  Board), 
publishes  for  comment  a  proposed 
amendment  to  its  regulation  dealing 
with  the  incorporation  of  service 
organizations  by  Farm  Credit  System 
(System)  banks.  This  proposed 
amendment  will  allow  System  banks  to 
incorporate  ser\'ice  organizations  with 
limited  liability. 

DATES:  Written  comments  must  be 
received  on  or  before  September  19. 
1985. 

ADDRESS:  Comments  or  suggestions 
should  be  submitted  in  writing  to 
Donald  E.  Wilkinson.  Governor.  Farm 
Credit  Administration,  1501  Farm  Credit 
Drive.  McLean  VA  22102-5090.  Copies  of 
all  communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  OfRce  of  Director, 
Congressional  and  Public  Affairs 
Division.  Office  of  Administration.  Farm 
Credit  Administration. 
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POM  FURTHCII  INFOHMATION  CONTACr 

Kenneth  L  Peoples,  Office  of  General 
Counsel  (703)  883-4024. 

or 

Thomas ).  Holland.  Office  of 
Examination  and  Supervision,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive.  McLean.  VA  22102-500a 
(703)883-4452. 

SUPPLEMENTARV  MFOIIMATION:  FCA 

regulations  12  CFR  611.115Q  {vovides 
procedures  for  the  incorporation  of 
service  organizations  by  System  banks 
for  the  purpose  of  performing  any 
function  or  service  that  the  bank  can 
perform  except  the  extension  of  credit 
and  the  sale  of  insurance.  The  present 
regulation  requires  that  Articles  of 
Incorporation  include  a  requirement  that 
stockholders  pay  all  valid  claims  of 
creditors  in  the  event  of  the  service 
organization's  insolvency.  Such  a 
restriction  prevents  System  banks  from 
making  full  use  of  their  statutory 
authority  to  incorporate  sncli 
subsidiaries.. 

Amendment  of  the  current  regulation 
will  enable  System  banks  to  limit  their 
liability  in  the  event  of  a  service 
organization's  insolvency  to  the  extent 
of  their  investment  consistent  with 
general  corporate  law. 

The  FCA  may  continue  to  restrict  the 
ability  of  service  organizations  to  incur 
indebtedness  to  nonrecourse  obligations 
and  obligations  guaranteed  by  the  banks 
who  are  their  stockholders.  The  Federal 
Board  believes  that  this  approach  is 
sufficient  to  accompUsh  the  purpose  of 
the  regulatory  restriction. 

List  of  Subjects  in  12  CFR  Part  611 

Agriculture,  Banks,  banking.    ' 
Organization  and  functions 
(Government  agencies).  Rural  areas. 

As  stated  in  the  preamble,  it  is 
proposed  that  Part  811  of  Chapter  VI, 
Title  12.  of  the  Code  of  Federal 
Regulations,  be  revised  as  follows: 

PART  611— {AMENDED] 

1.  The  authority  citation  for  Part  Bll 
continues  to  read  as  follows: 

.  Authority:  Sees.  1.13.  2.10.  4.12.  5A  5.12. 
5.18,  Pub.  L.  92-181.  85  Stat.  619,  620.  621  (12 
U.S.C.  2031,  2091.  2183.  2243.  2246.  and  2252). 

§611.1150    (AimndMl) 

2.  Section  811.1150  is  amended  by 
removing  paragraph  (b}(3)(xii). 
Marvin  Duncan, 

Acting  Governor. 

[PR  Doc.  8S-19948  Filed  6-20-85;  8:45  am) 

WLUNO  COOE  (TOe-OI-M 


SMALL  BUSINESS  ADtONtSTRATION 

13  CFn  Part  IIS 

[Revision  2] 

Surety  Bond  Guarantee  Regulations 

AOENCV:  Small  Business  Administration. 
action:  Notice  of  proposed  rulemaking. 

summary:  On  August  19, 1983  SEA 

published  an  Advance  Notice  of 
Proposed  Rulemaking  (48  FR  37658) 
which  proposed  new  concepts  for  tfie 
relationship  between  SBA  and 
commercial  surety  companies  in  their 
assistance  to  small  concerns  unable  to 
obtain  required  bonds  by  themselves. 
Numerous  and  extensive  conmients 
were  received,  and  this  Notice  adopts 
some  and  rejects  some  of  those 
comments. 

date:  Comments  must  be  received  on  or 
before  October  21, 1965. 
ADOftESS:  Comments  should  be 
addressed  to:  Howard  F.  Huegel,  Acting 
Director.  Office  of  Special  Guarantees. 
Small  Business  Administration.  4040  N. 
Fairfax  Drive,  Artington.  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT 

Howard  F.  HuegeL  (703)  235-2900. 
SUPPI^MENTARY  INFORMATION:  One 

commenter  questioned  the  wisdom -and 
the  purpose  of  varying  MA's  share  of 
premiums  and  losses  among  sureties 
[§  115.3(b)].  The  statutory  authority  for 
this  variation  was  enacted  by  111  of 
Pub.  L  95-507.  approved  October  24, 
1978.  and  stated  expressly  that  the 
variation  shall  be  based  on  "the 
Administration's  experiences  with  the 
particular  surety."  Accordingly.  SBA 
will  apply  the  criteria  set  forth  in  that 
paragraph.  The  same  comment  singled 
out  the  criterion  of  "performance  as  an 
integrated  surety"  as  unclear.  The 
meaning  of  this  criterion  is  that  SBA  can 
share  with  sureties,  either  through  a 
smaller  premium  share  or  a  higher  loss 
guarantee,  program  economies  achieved 
through  the  sureties'  efforts.  For 
example,  the  claims  expenses  of  a 
surety,  and  therefore  SBA's  share  In 
these  expenses,  will  tend  to  be  lower 
where  an  integrated  surety  administers 
claims  in-house.  as  distinguished  from 
another  surety  which  retains  outside 
claims  adjusters.  In  this  connection,  it 
should  be  borne  in  mind  that  Congress 
amended  the  surety  bond  guarantee 
statute  to  require  its  administration  "on 
a  prudent  and  economically  justifiable 
basis"  (Section  11(a)  of  Pub.  L.  93-386, 
approved  August  23, 1974].  Thus,  SBA  is 
mandated  to  review  its  administration 
continually  to  achieve  greater  program 
economy.  In  this  same  comment  it  was 
suggested  that  it  would  not  be  fair  to 


compare  the  loss  rate  of  an  "active" 
participant  with  that  of  an 
"insignificant"  participant.  SBA 
recognizes  the  validity  of  this  comment 
and  proposes  to  compare  sureties  with 
each  other  on  the  basis  of  their 
participation  "to  a  comparable  degree." 

Another  comment  would  have 
preferred  9  115.3(b)  to  speak  of  a 
division  of  "premiums  and  guaranteed 
percentages"  instead  of  "premiums  and 
losses."  The  original  language  is 
retained  because  SBA  believes  that  the 
word  "loss"  is  more  widely  understood. 

Another  comment  pointed  out 
correctly  that  a  judgment  on  the  surety's 
underwriting  and  credit  analysis 
function  should  not  be  based  on  both 
accepted  and  rejected  guarantee 
proposals  submitted  by  the  surety  to 
SBA,  as  it  would  discourage  the 
submission  of  meritorious  but  marginal 
proposals.  The  proposed  (  115.3(b) 
therefore  limits  this  criterion  to  "bonds 
guaranteed  by  SBA."  Proposed 
§  115.3(b)  also  adopts  Grace 
Commission  Recommendation  06-1  by 
limiting  SBA's  guarantee  of  loss  to  85% 
instead  of  the  statutory  90%  maximum. 
The  Grace  Commission's 
recommendation  is  proposed  to  effect  a 
projected  reduction  of  $9.9  million  in 
SBA  losses  per  annum. 

A  comment  on  {  115.3(c)  has  asked 
whether  a  surety  has  a  further  appeal 
from  the  result  of  a  failed  negotiation  for 
admission  to  the  program,  which  has 
been  reviewed  by  SBA's  Associate 
Administrator  for  Finance  and 
Investment  As  the  proposed  subsection 
states,  the  Associate  Administrator's 
decision  represents  final  Agency  action 
and  is  not  subject  to  further  SBA 
reconsideration.  This  contrasts  with 
§  115.16(a)  where  a  sanction  imposed  by 
SBA's  Associate  Administrator  on  a 
participating  surety  is  appealable  to 
SBA's  Office  of  Hearings  and  Appeals. 

A  comment  on  S  115.3(d)  suggested 
that  a  non-premium  charge  should  be 
permitted  only  if  agreed  to  by  the 
Principal.  This  change  was  made. 
Another  comment  suggested  that  the 
lifting  of  a  cap  on  premiums  would 
cause  premiums  to  sky-rocket.  In  this 
regard,  SBA  anticipates  that  competition 
from  "substandard  risk"  sureties  will 
impose  restraint.  Yet  another  comment 
suggested  that  non-premium  charges 
could  include  tie-in  sales.  For  this 
reason,  the  words  "or  any  other 
services"  were  added  to  the  prohibition 
against  sales  of  insurance. 

Comments  on  S  115.3(e)  suggested 
that  the  timeliness  provisions  were  too 
strict.  For  this  reason,  substitute 
documentation  has  been  added  to 
replace  the  documentation  required  to 
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support  an  SBA  exemption  from  the  bar 
against  bond  guarantees  after  a  job  has 
begun,  and  the  requirement  for  an 
architect's  certificate  has  been  dropped. 
The  restriction  on  the  authority  of 
regional  officers  to  grant  exceptions  has 
been  omitted  to  afford  SBA  greater 
flexibility  in  such  approvals.  Other 
editorial  changes  were  also  made. 

The  greatest  number  and  length  of 
comments  related  to  the  definitions 
section. 

One  comment  on  "Amount  of 
Contract"  suggested  that  no  ban  should 
be  placed  on  a  contractor  obtaining 
several  contracts  (within  an  integral 
project)  aggregating  in  excess  of  the 
statutory  amount,  since  legitimate  (non- 
phased]  multiple  contracts,  such  as  for 
excavation  and  painting,  should  not  be 
barred.  SBA  believes  that  the  statutory 
maximum  of  $1,000,000  is  sufficiently  in 
excess  of  the  average  SBA  guaranteed 
contract  ($70,000)  to  allow  for  smaller 
multiple  contracts  within  its  limits,  and 
that  multiple  contracts  in  excess  of  the 
maximum  represent  an  increased  risk 
which  is  not  warranted. 

Another  comment,  to  add  the  time  as 
of  which  the  contract  amount  would  be 
established,  was  adopted;  the  date  of 
SBA's  guarantee  was  chosen  for  this 
purpose. 

An  explanation  of  "coterminous"  as 
co-existing  with  the  principal  bond  was 
added  to  the  definitions  of  the  words 
"ancillary  and  coterminous  bond"  which 
are  taken  from  the  statute. 

A  comment  on  the  definition  of 
"Contract"  suggested  that  a  prohibition 
against  performance  by  the  surety  could 
be  contained  in  the  bond  form  as  well  as 
the  contract,  and  should  therefore  be 
expanded.  This  suggestion  was  adopted, 
but  SBA  thought  it  more  appropriate  to 
add  this  prohibition  to  the  definition  of 
"performance  bond"  rather  than  to  that 
of  "Contract."  Another  comment,  on  the 
negative  aspect  of  this  definition, 
criticized  that  the  limitation  on  warranty 
"which  is  not  related  to  delivery"  was 
unclear.  It  has  therefore  been  expanded 
to  make  clear  that  a  warranty  of 
performance  of  efficiency  must 
terminate  with  delivery  and  acc^tance 
by  the  obligee  unless  SBA  otherwise 
agrees  as  a  special  condition. 

Several  comments  criticized  the 
proposed  deductions  from  bond 
amounts  "by  reason  of  the  Principal's 
defenses,  or  of  sums  "due"  from 
indemnitors.  This  language  has  been 
changed  to  provide  for  the  deduction  of 
amounts  when  actually  recovered, 
subject  to  reimbursement  to,  or  credit  in 
favor  of,  SBA  in  case  of  recoveries  after 
SBA  payment.  See  §  115.14. 

A  comment  on  the  definition  of  "Loss" 
suggested  that  forfeiture  bid  bonds. 


proposed  to  be  excluded  by  the 
definition  of  "Loss"  on  bid  bonds, 
should  be  permitted  because  they  are  in 
wide  use,  and  the  Surety  has  little 
control  over  the  bond  fonn.  Because  of 
the  large  number  of  bid  bonds 
guaranteed  by  SBA  without  charge,  SBA 
has  determined  that  forfeiture  bid  bonds 
should  not  be  guaranteed  by  it; 
therefore,  the  definition  excludes 
forfeiture  of  money.  Several  comments 
explained  that  the  description  of  loss  on 
a  payment  bond  was  unrealistic  since  it 
only  considered  direct  contractual 
obligations,  while  most  payment  bonds 
cover  .second  and  subsequent-tier 
suppliers  also.  The  description  was 
therefore  changed  to  encompass  "all  just 
and  timely  claims  against  the  principal." 
Another  comment  suggested  replacing 
the  term  "complete"  in  the  description  of 
a  po-formance  bond,  with  "perform." 
The  term  "complete"  was  used  because 
it  is  used  in  the  statute:  nevertheless. 
SBA  has  replaced  it  since  the  comment 
indicated  that  it  was  "outdated"  and 
could  increase  penal  exposure. 

Subsection  (d)  of  the  loss  definition 
attempted  to  exclude  from  "loss"  that 
kind  of  expense  which  is  inherent  in  the 
operations  of  a  surety,  viz  claims 
administration.  If  an  affiliated  or  other 
external  organization  undertakes  claims 
administration  for  the  Surety  (other  than 
the  activities  expressly  included  in  the 
definition),  SBA  should  not  bear  a  share 
of  such  cost  Objections  were  raised  to 
the  proposed  wording  as  overly  broad. 
SBA  has  therefore  omitted  most  of  the 
criticized  language,  and  limited  the 
exclusion  to  external  claims 
administration  expenses;  i.e.,  expenses 
that  would  be  regarded  as  overhead  if 
SBA  were  not  involved. 

Several  comments  pointed  out  that  the 
requirement  in  paragraph  (e)  of  the  loss 
definition  that  SBA  apfn'ove  in  advance 
legal  cost  exceeding  one-third  of 
anticipated  recovery  is  impracticaL 
Accordingly,  this  requirement  has  been 
dropped;  however,  SBA  is  proposing  to 
eliminate  from  allowable  expenses  any 
expense  incurred  by  a  surety  if  it  files 
suit  against  federal  entities  or 
employees  without  advance  written 
concurrence  by  SBA  that  the  suit  may 
be  brought.  This  is  because  in  such  suits 
the  major  share  of  such  expenses  might 
be  borne  by  the  Federal  Government. 
Requiring  SBA's  approval  would  afford 
an  opportunity  for  settlement. 

Thr  proposed  definition  of  "loss  ratio" 
has  been  omitted  in  response  to  the 
comment  that  the  loss  rate,  not  its  ratio 
to  fees,  should  be  measured  by  SBA. 

The  definition  of  "obligee"  was 
extended  to  include  both  the  contract 
and  the  bond  (in  the  alternative]  as  the 
required  ties  between  the  principal  and 


the  beneficiary  of  the  bond,  stifi'icient  to 
support  the  naming  of  a  co-obiigee  on 
the  bond. 

The  definition  of  "surety"  has  been 
expanded  in  response  to  the  comment 
that  a  surety  does  not  always  "fulfill" 
the  terms  of  the  bonded  contract,  but 
sometimes  pays  the  panel  sum  of  the 
bond.  The  definition  now  describes  a 
performance  bond  as  guaranteeing 
either  a  penal  sum.  or  the  cost  of 
performance.  It  should  be  pointed  out, 
however,  that  the  statute  speaks  of 
"fulfiling  the  terms  of  the  contract",  see 
section  410(4)(B),  not  (as  suggested) 
fulfilling  the  terms  of  the  bond. 

Section  115.5(b]  has  been  amended  to 
clarify  that  the  owners  of  10  or  more 
percent  of  the  equity  of  a  Principal,  and 
all  officers,  directors  or  partners,  must 
be  of  good  character.  One  comment 
suggest  that  the  criterion  (negating  good 
character]  of  an  adverse  final  civil 
judgment  adjudicating  breach  of  trust, 
etc.,  was  too  vague  and  ambiguous.  SBA 
does  not  share  this  concern. 

Section  115.5(f]  has  been  amended  to 
make  dear  SBA's  intent  not  to 
guarantee  bonds  for  brokers,  packagers 
and  others  who  do  not  themselves 
perform  a  significant  part  of  the 
contract. 

Section  115.9(a]  has  been  rewritten  in 
response  to  a  comment  pointing  out  that 
the  proposed  wording  threatened  to 
penalize  a  surety  proposing  to  SBA  a 
marginal  contract  and  bond  which  SBA 
considers  unacceptable.  The  wording 
now  proposed  makes  clear  that  the 
underwriting  standards  of  S  115.8  are  a 
factor  but  not  the  entire  rule  of  decision. 

One  conunent  questioned  the  tneaning 
of  "when  a  claim  is  filed"  in  S  115.10 
relating  to  the  suspension  of  a 
contractor  bxim  further  bond  guarantees 
until  SBA  is  reimbursed.  This  meaning  is 
explained  in  Articles  VII  of  the  National 
and  Individual  Agreements  as  a  claim 
"which  Surety  in  good  faith  believes  it 
will  be  required  to  pay"  and  files  within 
30  days  of  SBA  Form  994J.  SBA 
therefore  believes  that  the  Surety's 
dilemma  as  to  when  to  file  a  claim  it 
minimized,  and  prior  investigation  is 
permitted.  In  response  to  another 
comment,  the  number  of  conditions  for 
reinstatement  has  been  reduced  from  six 
to  three.  The  third  condition  is  a  new 
condition  proposed  by  SBA  to  bring  this 
program  into  alignment  with  other  SBA 
programs  which  make  bankruptcy  or 
similar  debt  discharging  state 
procedures  a  credit  factor  for 
consideration  in  the  application  process. 

One  comment  on  S  115.11  critized  the 
requirement  that  the  Surety  collect,  and 
remit  to  SBA.  the  contractor's  fee  of  $5 
per  $1000  of  contract  amount. 
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Accordingly,  the  provision  has  been 
revised  to  give  both  Surety  and 
Contractor  the  option  of  direct  or 
indirect  payment  to  SBA.  but  in  either 
case  the  contractor's  payment  must 
accompany  the  apphcation. 

Section  115.12.  relating  to  surety 
bonding  lines,  has  been  reworded  to 
make  definite  the  contractor's  obligation 
to  inform  surety  of  all  its  contracts 
during  the  term  of  such  line.  It  has  also 
been  amended  to  substitute 
"underwriting  evaluation"  for 
"experience"  as  a  basis  for  SBA's 
decision  to  issue  a  bonding  line 
commitment. 

Section  115.13  has  been  rewritten  to 
make  clear  that  either  secured  or 
unsecured  indemnity  agreements,  in  the 
surety's  and  SBA's  judgment,  are 
acceptable.  Another  suggestion,  to  drop 
the  word  "standard"  before  "indemnity 
agreement"  has  also  been  followed. 

Section  115.14.  Claims  for  losses,  has 
been  amended  so  that  all  losses  paid 
may  be  claimed,  and  shall  be  paid  by 
SBA  within  90  days,  subject  to 
adjustment  at  a  later  time  for  salvage. 

Section  115.15  has  been  clarified,  in 
response  to  a  comment,  to  authorize 
denial  by  SBA  of  liability  for  any 
material  misrepresentation,  irrespective 
of  its  origin,  if  surety  knew  or  should 
have  known  that  such  representation  is 
false. 

Section  115.16(a]  has  been  amended, 
in  response  to  a  comment,  to  specify  the 
sanctions  SBA  may  impose  for  improper 
practice:  either  demanding  a  higher 
premium  share  or  guaranteeing  a  lower 
percentage  of  loss.  It  has  further  been 
amended  to  incorporate  the  delegation 
by  the  Administrator  of  review  authority 
relating  to  termination  of  program 
participation  to  the  Office  of  Hearings 
and  Appeals.  48  FR  29646  (June  27. 1983). 

Section  115.16(b)  has  been  revised,  in 
response  to  comments,  to  specify  that 
only  the  revocation  or  suspension  of 
those  licenses  required  to  engage  in  the 
surety  business  will  affect  "business 
integrity".  The  proposed  agreements. 
Appendices  A  and  B.  contain  a 
representation  of  "business  integrity"  by 
Surety  (Articles  XIII  and  XI. 
respectively). 

Section  115.16(b)  has  also  been 
amended  in  accordance  with  48  FR 
29646,  supra. 

A  new  5  115.17(c)  has  been  added, 
making  clear  that  SBA  will  apply  the 
cost  principles  of  the  Federal 
Acquisition  Regulation,  48  CFR  Part  31, 
in  its  audits  of  Surety  Losses. 

A  new  §  115.18.  Savings  Clause,  has 
been  added  at  the  end.  to  conform  to 
other  parts  of  this  chapter,  and  to  clarify 
that  these  regulations,  when 
promulgated,  will  apply  prospectively. 


while  transactions  consummated  before 
such  promulgation  will  be  governed  by 
the  prior  (current)  regulations. 

For  the  purpose  of  Executive  Order 
12291,  SBA  hereby  determines  that  this 
proposed  rule  would  not  constitute  a 
major  rule  because  it  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  SBA 
expects  the  competitive  factors 
prevalent  in  the  surety  industry  to 
compensate  for  its  removal  of 
restrictions  on  participating  sureties 
premiums:  further,  no  economic  impact 
is  expected  as  a  result  of  changing  from 
a  static  division  of  premiums  and  losses 
to  a  negotiated  division  of  premiums 
and  losses  because  the  basic  premiums 
and  anticipated  losses  are  not  expected 
to  increase. 

For  the  purposes  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  SBA 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses.  Nothwithstanding  SBA's 
determination  concerning  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act,  the  following 
information  is  furnished: 

(1)  Reason  for  Action.  SBA  desires  to 
induce  more  sureties  into  providing 
bonds  for  small  businesses  by  creating 
greater  flexibility  in  the  formation  of  the 
financial  terms  of  the  Guaranty 
Agreements. 

(2)  Objectives  of  Action.  The 
objectives  are  to  provide  more  bonds  to 
more  small  concerns  which  are  unable 
to  obtain  bonds  without  SBA  assistance; 
to  have  a  larger  number  of  participating 
sureties  and  to  reflect  several  years  of 
practical  experience  wherein  SBA  has 
solved  numerous  problems  in  day-to- 
day operations  of  this  authorized 
bonding  assistance. 

(3)  Number  of  Businesses  Involved. 
SBA  expects,  based  on  past  experience, 
that  approximately  25.000  businesses, 
including  sureties,  will  be  involved  with 
this  action. 

(4)  Additional  Recordkeeping 
Requirements.  The  proposal  would  not 
impose  any  recordkeeping  requirement 
which  is  not  already  expected  of  both 
small  businesses  and  sureties  in  the 
ordinary  course  of  their  operations. 

(5)  Federal  Rules  Duplicated.  No 
federal  rules  duplicate,  overlap  or 
conflict  with  this  action. 

(6)  Alternatives  to  this  Action.  There 
is  no  known  alternative  to  this  action 
consistent  with  the  objectives  of  this 
action. 

Paperwork  Reduction  Act 

Some  of  the  information  collection 
requirements  contained  in  this  proposal 
have  been  approved  by  the  Office  of 


Management  and  Budget  (OMB)  and  are 
identified  by  OMB  number.  Some  of  the 
information  collection  requirements 
contained  in  this  proposal  are  subject  to 
the  Paperwork  Reduction  Act  and  have 
not  been  approved  by  OMB;  these  will 
be  identified  in  the  text  and  will  be 
submitted  to  OMB  for  review  and 
comment.  The  final  rule  will  include  all 
applicable  OMB  approval  numbers. 

List  of  Subjects  in  13  CFR  Part  115 

Small  businesses,  Surety  bonds. 

Pursuant  to  the  authority  contained  in 
section  411(d)  of  Title  IV.  Part  B.  Small 
Business  Investment  Act  of  1958.  as 
amended  (15  U.S.C.  694b(d)).  Part  115 
would  be  revised  as  follows: 

PART  115— SURETY  BOND 
GUARANTEE 

Section 

115.1  Statutory  provisions. 

115.2  Captions. 

115.3  Policy. 

115.4  Definitions. 

115.5  Eligibility  of  principal. 

115.6  Procedure  for  surety  bond  guarantee 
assistance. 

115.7  Approval  or  decline  of  Surety's 
application. 

115.8  Underwriting  standards. 

115.9  SBA's  review  of  Surety's  underwriting. 

115.10  Reinstatement  for  underwriting 
purposes. 

115.11  Fees  and  premiums. 

115.12  Surety  bonding  line. 

115.13  Indemnification  agreements  and 
collateral. 

115.14  Claims  for  losses. 

115.15  Defenses  of  SBA. 

115.16  Refusal  to  issue  further  guarantees. 

115.17  Audit  and  investigation. 

115.18  Savings  clause. 
Appendix  A — National  Surety  Bond 

Guarantee  Agreement 
Appendix  B — Individual  Surety  Bond 

Guarantee  Agreement 
Authority:  Title  IV— Part  B  of  the  Small 
Business  Investment  Act  of  1958  (15  U.S.C. 
694a.  694b).  and  the  Inspector  General  Act  of 
1978  (5  U.S.C.  App.  1). 

§115.1    Statutory  provisions. 

The  relevant  statutory  provisions  will 
be  found  at  15  U.S.C.  694a,  et  seq. 

§115.2    Headings. 

Headings  are  inserted  as  required  by 
the  Office  of  the  Federal  Register  and 
are  not  a  part  of  the  regulations. 

§115.3    Policy. 

(a)  Congressional  intent.  It  is  the 
intent  of  Congress  to  strengthen  the 
competitive  free  enterprise  system  by 
assisting  quahfied  small  business 
concerns  to  obtain  on  a  prudent  and 
economically  justifiable  basis  Bid. 
Payment,  or  Performance  Bonds  which 
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are  otherwise  unobtainable  without  a 
Small  Business  Administration  (SBA) 
guarantee.  Consequently,  Congress  has 
authorized  SBA  to  guarantee  (upon  such 
terms  and  conditions  as  SBA  may 
prescribe)  Sureties  participating  in  the 
Surety  Bond  Guarantee  Program  up  to  90 
percent  of  the  losses  incurred  as  a  result 
of  a  Principal's  breach  of  the  terms  of  a 
Bid  Bond,  Payment  Bond,  Performance 
Bond,  or  bonds  which  are  ancillary  and 
coterminous  with  such  bonds,  on  any 
contract  not  exceeding  one  million 
dollars  in  face  value. 

(b)  Guarantee  Agreement.  A  Surety 
company  participating  in  this  program 
shall  be  hsted  by  the  U.S.  Treasury  as 
eligible  to  issue  bonds  in  connection 
with  Federal  procurement  contracts.  The 
terms  and  conditions  of  SBA's  bond 
guarantee  agreements  may  vary  from 
Surety  to  Surety,  depending  on  SBA's 
experience  with  a  particular  Surety.  The 
Surety  Bond  Guarantee  Agreements 
(SBA  Forms  1427  and  1428)  >  shall  be 
generally  standardized  except  for  the 
division  of  premiums  and  Losses  which 
shall  be  negotiated  by  the  Surety  with 
the  Office  of  Special  Guarantees  in 
Washington,  D.C.  In  determining  the 
division  of  premiums  and  Losses,  the 
Office  of  Special  Guarantees  will 
consider,  among  other  things,  the 
adequacy  of  the  Surety's  underwriting 
and  credit  analysis  of  applications  for 
bonds  which  are  guaranteed  by  SBA,  the 
judgment  of  the  Surety  in  exercising 
bond  options  upon  Contract  defaults, 
the  accuracy  and  adequacy  of  the 
documentation  of  its  claims  and 
settlement  practices,  its  minimization  of 
Loss,  the  Surety's  Loss  rate  in 
comparison  with  other  sureties 
participating  to  a  comparable  degree,  its 
abihty  to  perform  as  an  integrated 
Surety  with  its  own  employees,  and  the 
rating  or  ranking  designation  assigned  to 
the  Surety  by  recognized  authorities  or 
rating  agencies.  SBA  shall  not  guarantee 
more  than  85%  of  Losses  as  defined 
herein. 

(c)  Appeal  of  surety.  Any  Surety 
which  deems  itself  adversely  affected  as 
a  result  of  the  Guarantee  Agreement 
negotiation  process  outlined  above  to 
determine  the  division  of  premiums  and 
Losses  may  file  an  appeal  within  30 
days  of  the  determination  pursuant  to 
paragraph  (b)  of  this  section  with  SBA's 
Associated  Administrator  for  Finance 
and  Investment.  That  officer  will  review 
the  division  of  premiums  and  Losses 
proposed  by  the  Office  of  Special 
Guarantees  and  will  render  the  final 
Agency  decision. 


■  Subject  to  OMB  approval.  See  Appendices  A 
andB. 


(d)  Premium  and  guarantee  fee.  A 
Surety  shall  charge  no  premium  in 
excess  of  the  premium  rate  authorized 
by  the  appropriate  State  insurance 
department  and  shall  make  no  other 
premium  charge  to  a  Principal.  A  surety 
shall  make  no  requirement  of  a  Principal 
that  it  purchase  life  or  other  insurance 
or  any  other  services  from  the  Surety  or 
any  Affiliate  or  Associate  (as  defmed  in 
§  120.1  of  this  Chapter)  or  agent  of  the 
Surety.  A  Surety  shall  not  make  non- 
premium  charges  to  a  Principal  except 
where  other  services  are  performed  and 
the  additional  charge  or  fee  is  permitted 
by  the  appropriate  State  law  or 
regulation  and  agreed  to  by  the 
Principal.  The  fee  paid  by  a  Surety  for 
SBA's  guarantee  shall  be  the  negotiated 
percentage  of  the  premium  as  set  forth 
in  the  Surety  Bond  Guarantee 
Agreement. 

(e)  Timeliness.  A  guarantee  issued  by 
SBA  (or  a  written  commitment  to 
guarantee)  will  be  honored  only  if  either 
is  issued  prior  to  the  date  the  work 
under  the  Contract  is  actually  begun, 
unless  SBA.  in  writing,  consents  to  an 
exception  from  this  policy.  Such 
exception  may  be  authorized  only  by  the 
SBA  surety  bond  guarantee  officer  upon 
receipt  of  the  following  from  the  Surety 
(subject  to  OMB  approval): 

(1)  Evidence  (certified  copy  of 
contract  or  sworn  affidavit)  from 
Contractor  that  the  surety  bond 
requirement  was  contained  in  the 
original  job  contract,  or  adequate 
documentation  as  to  why  a  surety  bond 
was  not  previously  secured  and  is  now 
being  requred. 

(2)  A  certification  by  the  contractor 
listing  all  suppliers  and  indicating  that 
they  are  paid  to  date,  attaching  a  waiver 
of  lien  from  each;  that  all  labor  costs  are 
current;  that  all  subcontractors  are  paid 
to  their  ciurent  position  of  work  and  a 
waiver  of  lien  from  each,  or  an 
explanation  satisfactory  to  SBA  why 
such  certification  cannot  be  produced. 

(3)  A  certification  by  Obligee  that  all 
payments  due  under  the  contract  to 
present  status  have  been  made  and  that 
the  job  has  been  satisfactorily 
completed  to  present  status. 

§115.4    Definitions. 

This  section  incorporates  terms 
defined  at  15  U.S.C.  §  694a  and  provides 
defmitions  of  other  terms.  Defined  terms 
are  capitalized  throughout  this 
regulation. 

"Affiliate"  is  defined  in  §  121.3(a)  of 
this  Chapter. 

"Amount  of  Contract."  The  Amount  of 
the  Contract  to  be  bonded  shall  be 
established  as  of  the  date  of  SBA's 
guarantee  and  shall  not  exceed  one 
million  dollars  in  face  value,  nor  shall 


an  integral  project  be  phased  to  result  in 
bonded  Contracts  of  less  than  one 
million  dollars  but  aggregating  more 
than  one  million  dollars  for  one 
Principal  and  its  AfRliates,  nor  shall  one 
Principal  and  its  Affiliates  be  bonded  for 
Contracts  exceeding  one  million  dollars 
within  an  integral  project. 

"Ancillary  and  Coterminous  Bond" 
means  a  bond  incidental  and  essential 
to  performance  of  the  bonded  Contract 
and  coexisting  with  the  related  principal 
bond. 

"Bid  Bond"  means  a  bond  conditioned 
upon  the  bidder  on  a  Contract  entering 
into  the  Contract,  if  bidder  receives  the 
award  thereof,  and  furnishing  the 
prescribed  Payment  Bond  and 
Performance  Bond. 

"Contract"  means  an  obligation  of  the 
Principal  requiring  the  furnishing  of 
services,  supplies,  labor,  materials, 
machinery,  equipment  or  construction 
(including  maintenance  thereof  not  to 
exceed  one  year)  in  exchange  for 
money.  The  Contract  shall  not  be  a 
permit  subdivision  contract,  lease,  land 
contract,  evidence  of  debt,  financial 
guarantee,  warranty  of  performance  or 
efficiency  (which  warranty  does  not 
terminate  at  the  time  of  delivery  to  and 
acceptance  by  the  obligee  unless  SBA 
agrees  otherwise  in  writing  as  a  special 
condition  of  its  approval,  see  {  115.7(a)), 
warranty  of  fidelty  or  release  of  lien  nor 
shall  a  Contract  prohibit  a  Surety  from 
performing  a  Contract  upon  default  of 
the  Principal. 

"Contractor"  means  the  person  with 
whom  the  Obligee  has  contracted  to 
perform  the  Contract. 

"Loss"  shall  have  the  following 
meanings: 

(a)  In  the  case  of  a  Bid  Bond,  the 
lesser  of  the  penal  sum  or  the  sum  which 
is  the  difference  between  the  bonded 
bid  and  the  next  higher  responsive  bid. 
less  any  amounts  recovered  by  reason 
of  the  Principal's  defenses  against  the 
Obligee's  demand  for  performance  by 
the  Principal  and  less  any  sums 
recovered  from  indemnitors  and  other 
salvage. 

(b)  In  the  case  of  a  Payment  Bond,  at 
the  Surety's  option,  the  sums  necessary 
to  pay  all  just  and  timely  claims  against 
the  Principal  thereunder  or  the  penal 
sum  of  the  Payment  Bond,  less  any 
amounts  recovered  by  reason  of  the 
Principal's  claims  against  laborers. 
materialmen,  subcontractors  or 
suppliers  and  less  any  sums  recovered 
from  indemnitors  and  other  salvage. 

(c)  In  the  case  of  a  Performance  Bond. 
at  the  Surety's  option,  the  sums 
necessary  to  perform  that  portion  of  the 
bonded  Contract  which  is  in  default  by 
the  Principal;  or  the  penal  sum  of  the 
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bond,  less  amounts  recovered  (by  offset 
or  otherwise)  by  reason  of  the 
Principal's  defenses  or  causes  of  action 
against  the  Obligee  on  the  bonded 
Contract  and  less  any  sums  recovered 
from  indemnitors  and  other  salvage. 

(d)  Expenses  specifically  allocable  to 
the  investigation,  adjustment, 
negotiation,  settlement  of  or  resistance 
to  ba  given  claim  (including  court  costs 
and  reasonable  attorney's  fees)  for  l/)ss 
resulting  from  the  breach  of  the  terms  of 
any  guaranteed  bond,  but  excluding  all 
office  expense,  all  employment  costs 
pertaining  to  permanent  employees,  all 
other  internal  expenses  of  Surety,  or 
external  expenses  for  claims 
administration. 

(e)  Expenses  shall  also  include  court 
costs  and  reasonable  attorney's  fees 
incurred  in  suits  to  enforce  mitigation  of 
loss  as  defined  in  paragraphs  (a)  through 
(c)  of  this  definition,  including  suits  to 
obtain  sums  due  from  obligees, 
indemnitors,  principals  and  others: 
Provided,  however.  That  no  such 
expense  shall  be  paid  for  any  such  suits 
filed  against  the  United  States  of 
America  or  any  of  its  agencies,  officers 
or  employees  unless  the  Surety  has. 
prior  to  filing  such  suit,  received  written 
concurrence  from  SBA  that  such  suit 
may  be  filed. 

(0  "Loss  "  shall  not  include  attorney's 
fees  and  court  costs  incurred  by  a 
Surety  in  a  suit  by  or  against  SBA  or  its 
Administrator,  and  shall  not  include 
such  costs  or  payments  arising  out  of  a 
suit  by  a  Principal  against  such  Surety. 

"Obligee  "  means  (a)  in  the  case  of  a 
Bid  Bond,  the  person  requesting  bids  for 
the  performance  of  a  Contractor,  or  (b) 
in  the  case  of  a  Payment  Bond  or 
Performance  Bond,  the  person  to  whom 
the  obligation  of  the  Surety  runs  in  the 
event  of  a  breach  by  the  Principal  of  the 
conditions  of  a  Payment  Bond  or 
Performance  Bond.  No  person  (including 
financial  institutions]  shall  be  named  co- 
Obligee  on  a  bond  unless  such  person  is 
bound  by  the  Contract  or  the  bond  to  the 
Principal  to  the  same  extent  as  the 
Obligee. 

"Payment  Bond"  means  a  bond 
conditioned  upon  the  payment  by  the 
Principal  of  money  to  persons  under 
contract  with  such  Principal. 

"Performance  Bond"  means  a  bond 
conditioned  upon  the  completion  by  the 
Principal  of  a  Contract  in  accordance 
with  its  terms.  Such  bond  shall  not 
prohibit  a  Surety  from  performing  the 
Contract  upon  default  of  the  Principal. 

"Principal"  means  (a)  in  the  case  of  a 
Bid  Bond,  a  person  bidding  for  the 
award  of  a  Contract,  or  (b)  the  person 
primarily  liable  to  complete  a  Contract 
for  the  Obligee,  or  to  make  payments  to 
other  persons  in  respect  of  such 


Contract,  and  for  whose  performance  or 
payment  the  Surety  is  bound  under  the 
terms  of  a  Payment  or  Performance 
Bond.  A  Principal  may  be  a  prime 
Contractor  or  a  Subcontractor. 

"Subcontractor"  means  a  person  who 
has  contracted  with  a  Contractor  or  with 
another  Subcontractor  to  perform  a 
Contract. 

"Surety"  means  the  person  who  is 
listed  by  the  U.S.  Treasury,  see 
§  115.3(b),  who  has  entered  into  a  Surety 
Bond  Guarantee  Agreement  with  SBA 
and  (a)  under  the  terms  of  a  Bid  Bond, 
undertakes  to  pay  a  sum  of  money  to  the 
Obligee  in  the  event  the  Principal 
breaches  the  conditions  of  the  bond,  (b) 
under  the  terms  of  a  Performance  Bond, 
undertakes  to  pay  a  sum  of  money  or  to 
incur  the  cost  of  fulfilling  the  terms  of  a 
Contract  in  the  event  the  Principal 
breaches  the  conditions  of  the  Contract, 
or  (c)  under  the  terms  of  a  Payment 
Bond,  undertakes  to  make  payment  to 
all  persons  supplying  labor  and  material 
in  the  prosecution  of  the  work  provided 
for  in  the  Contract  if  the  principal  fails 
to  make  prompt  payment,  or  (d)  is  an 
agent,  independent  agent,  underwriter, 
or  any  other  company  or  individual 
empowered  to  act  on  behalf  of  such 
person. 

§115.5    EHgibHity  of  principal. 

In  order  to  be  eligible  for  a  bond 
guaranteed  by  SBA,  the  Principal  must: 

(a)  Size.  Qualify  as  a  small  business 
under  Part  121  of  this  Chapter; 

(b)  Character.  Possess  good  character 
and  reputation,  as  determined  by  SBA. 
A  Principal  will  be  deemed  to  meet  this 
standard  if  each  owner  of  10%  or  more 
of  its  equity,  and  each  of  its  officers, 
directors,  or  partners  possesses  good 
character  and  reputation.  Good 
character  and  reputation  shall  be 
presumed  absent  when  any  such  person 
(1)  has  been  indicted  (pending 
disposition  of  such  indictment)  for  or 
convicted  of  a  felony,  or  has  suffered  an 
adverse  final  civil  judgment  that  he  or 
she  has  committed  a  breach  of  trust  or 
the  violation  of  a  law  or  regulation 
protecting  the  integrity  of  business 
transactions  or  business  relationships, 
or  (2)  a  regulatory  authority  has  denied, 
revoked,  cancelled  or  suspended  the 
license  of  such  person  necessary  to 
perform  the  contract; 

(c)  Need  for  bond.  Certify  that  a  bond 
is  required  in  order  to  bid  on  a  Contract 
or  to  serve  as  a  prime  Contractor  or 
Subcontractor  thereon; 

(d)  Availability  of  bond.  Certify  that  a 
bond  is  not  obtainable  on  reasonable 
terms  and  conditions  without  SBA's 
bond  guarantee  assistance;  and 

(e)  Partial  subcontract.  Certify  the 
percentage  of  the  contract  to  be 


subcontracted.  SBA  will  not  guarantee 
bonds  for  contractors  who  are  primarily 
brokers  or  packagers,  see  §§  124.108(d) 
and  124.109(a)  of  this  Chapter. 

§  1 15.6    Procedure  for  surety  tXHid 
guarantee  assistance. 

(a)  Application.  Application  for  an 
SBA  guarantee  (including  a  bonding  line 
application)  is  made  by  the  Contractor 
and  the  Surety  on  the  SBA  Application 
for  Surety  Bond  Assistance,  SBA  Forms 
994  (OMB  Approval  No.  32450007),  and 
the  Schedule  of  Contractor's 
Uncompleted  Work,  SBA  Form  994F  or 
equivalent  (subject  to  OMB  approval). 
Except  for  premium  charges.  Surety 
shall  itemize,  and  Contractor  confirm, 
on  a  form  provided  by  SBA,  all 
payments  made,  or  to  be  made,  by 
Contractor  to  Surety  (as  defined  in 
§  115.4  of  this  Part)  for  whatever 
purpose  as  a  condition  of,  or  in 
connection  with,  the  issuance  of  the 
bonds(s)  to  be  guaranteed  by  SBA. 
Surety  and  Contractor  shall  disclose,  to 
the  best  of  their  knowledge,  any 
business  and  close  family  relationship 
between  them  (for  definition  of  "close 
relative",  see  §  120.2-2(d)  of  this 
Chapter).  The  Contractor  shall  be 
required  to  execute  SBA  Form  1261 
(Statements  required  by  Law  or 
Executive  Order)  with  the  initial 
application  and  therewith.  In  addition, 
the  Contractor  shall  complete  and 
provide  SBA  Form  912,  Statement  of    ' 
Personal  History  (OMB  Approval  No. 
32450178).  for  each  owner  of  20%  of  its 
equity  and  each  officer,  director  and 
partner,  for  submission  with 
Contractor's  initial  application  and  on 
subsequent  applications  will  either 
certify  that  the  information  provide  in 
the  initial  SBA  Forms  912  remains 
complete  and  accurate,  or  will  submit 
updated  SBA  Forms  912.  The  complete 
application,  together  with  the  surety's 
report  of  underwriting  review  on  SBA 
Form  994B  (OMB  Approval  No. 
32450007),  shall  be  submitted  to  SBA 
only  by  a  person  empowered  by  the 
Surety  in  writing  to  issue  a  bond. 

(b)  Fees.  SBA  makes  no  charge  for 
reviewing  an  application  for  a  surety 
bond  guarantee.  The  application  for  a 
final  bond  shall  be  accompanied  by  the 
Contractor's  guarantee  fee  (see  §  115.11 
of  this  Part). 

§  1 1  S.7    Approval  or  declIrM  of  Surety's 
application. 

(a)  Approval.  SBA's  approval  or 
decline  action  will  be  made  in  writing 
by  the  SBA  officer  having  delegated 
authority  to  take  final  action  (see  Part 
101  of  this  Chapter).  This  subsection 
does  not  prohibit  advance  telephone 
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notice  by  such  ofrice  to  a  Surety  of 
approval  (pending  receipt  by  Surety  of 
written  approval):  Provided  however, 
That  the  written  approval  with  all  its 
conditions,  if  any,  shall  be  controlling. 

(b)  Conditional  approval.  Written 
conditions  to  approval  may  be  made  by 
the  approving  official.  SBA  shall  not 
condition  approval  on  the  prior  granting 
of  other  SBA  assistance  nor  shall  SBA 
require  subcontracts  to  be  entered  into 
subsequent  to  approval.  If  the  Surety 
disagrees  with  any  condition  to  an 
approval,  the  Surety  and  SBA  shall 
resolve  the  disagreement  in  writing 
before  the  issuance  of  the  bond,  failing 
which  no  SBA  guarantee  shall  attach  to 
the  bond. 

(c)  Reconsideration — Appeal.  A 
request  by  a  Surety  for  reconsideration 
of  a  decline  shall  be  directed  to  the 
Regional  Administrator  or  District 
Director  who  made  the  decision.  If  the 
decision  on  reconsideration  is  negative, 
the  Surety  may  make  a  further  appeal  to 
the  Office  of  Special  Guarantees  for  a 
Hnal  decision. 

§115.8    Underwriting  standards. 

The  Surety  shall  adhere  to  SBA's 
general  principles  and  practices  used  in 
evaluating  the  credit,  capacity,  and 
character  of  a  Contractor  as  set  forth  in 
SBA's  Surety  Bond  Guarantee  Program 
Standard  Operating  Procedure  (SOP  50- 
45),  as  amended  from  time  to  time,*  as 
well  as  generally  accepted  standards  of 
the  surety  business,  to  assure  that  the 
Contract  meets  the  requirements  for 
feasibility  of  successful  completion, 
reasonableness  of  cost  and  that  the 
terms  and  conditions  of  the  proposed 
bond  are  reasonable  in  light  of  the  risks 
involved. 

§  1 1 5.9    SBA's  review  of  Surety's 
underwriting. 

The  SBA  office  referred  to  in  §  115.7 
shall  review  the  Surety's  underwriting  of 
a  bond,  taking  into  consideration  the 
standards  specified  in  §  115.8  for  the 
purpose  of  making  SBA's  determination 
that  the  Principal  will  perform  the 
covenants  and  conditions  of  the 
Contract  under  consideration,  that  the 
cost  of  the  Contract  is  reasonable  and 
that  completion  thereof  by  the  small 
business  is  feasible. 

§115.10    Reinstatement  for  underwriting 
purpoMS. 

(a)  Conditions  for  Reinstatement. 
When  a  claim  is  filed  by  a  Surety  on  a 
guaranteed  bond,  or  a  Principal  has 
failed  to  pay  SBA  the  fee  required  by 
§  115.11(a)  of  this  Part,  the  Principal's 


»  The  SOP  may  be  obtained  from  SBA's  Office  of 
Special  Guarantees. 


file  is  transferred  to  SBA's  Office  of 
Special  Guarantees.  Claims  Section.  The 
application  file  will  be  retained  in  that 
office  and  the  Principal,  including  any 
Affiliates,  will  not  be  considered  for 
guarantees  of  bonds  until  Principal  pays 
the  fee  or  Surety  has  repaid  SBA  in  full 
for  all  payments  due  to  Principal's 
default,  as  the  case  may  be,  or  one  of 
the  following  circumstances  exists: 

(1)  Surety  has  settled  its  claim  with 
Principal  for  a  cash  payment  of  not  less 
than  half  the  amount  of  Loss;  Principal 
paid  Surety  amount  as  settled. 

(2)  Principal  is  presented  with  a  claim 
which  it  contests  and  Principal  provides 
collateral  to  Surety  which  has  a 
liquidation  value  of  not  less  than  the 
amount  of  the  claim. 

(3)  The  Principal's  indebtedness  to  the 
Surety  is  discharged  by  operation  of  law 
as  in  Bankruptcy  or  any  State  judicial  or 
quasi  judicial  process. 

(b)  Underwriting  after  reinstatement. 
A  guarantee  application  after  default  is 
subject  to  the  most  stringent 
underwriting  review,  taking  into  account 
the  previous  default,  past  work 
experience,  present  and  future  financial 
and  work  capability,  and  SBA's 
budgetary  guidelines.  While  a 
settlement,  as  described  above,  permits 
reinstatement,  prudent  underwriting 
must  take  into  consideration  ail  past 
experience.  Where,  however.  Surety 
with  full  knowledge  of  past  experience 
is  willing  to  bond  the  Principal  again, 
and  states  its  belief  that  the  Principal 
can  complete  the  proposed  Contract 
successfully  and  without  another  Loss. 
SBA  will  give  careful  consideration  to 
the  Surety's  representation. 

§  1 1 5. 1 1    Fees  and  premiums. 

(a)  SBA  charge  to  Principal.  No 
application  or  bid  bond  guarantee  fee 
will  be  charged  to  the  small  business  by 
SBA.  No  bid  bond  guarantee  fee  will  be 
charged  to  the  Surety.  If  SBA  guarantees 
a  Payment  and/or  Performance  Bond, 
the  Principal  shall  pay  to  SBA  a 
guarantee  fee  of  $5  per  thousand  dollars 
of  the  Contract  amount,  to  be  remitted  to 
SBA  by  Surety  or  Principal  together  with 
the  guarantee  application  on  SBA  Fo.'Tn 
994. 

(b)  SBA  charge  to  Surety.  The  Surety 
shall  pay  SBA  the  guarantee  fee 
expressed  as  a  percentage  of  the  bond 
premium,  in  accordance  with  the 
National  or  Individual  Surety  Bond 
Guarantee  Agreement  as  negotiated 
between  SBA  and  the  Surety.  SBA  shall 
not  receive  any  portion  of  a  Surety's 
non-premium  charges. 

§  1 1 5. 1 2    Surety  bonding  line. 

A  surety  bonding  line  is  a  written 
commitment  to  a  Surety  by  SBA 


pursuant  to  a  National  Surety  Bond 
Guarantee  Agreement  which  allows  the 
issuance  of  multiple  bonds  to  a  small 
business  within  preapproved  terms, 
conditions  and  limitations.  A  bonding 
line  shall  not  exceed  one  year's 
duration.  In  addition  to  the  other 
limitations  and  provisions  set  forth  in 
this  Part  115.  the  following  conditions 
apply  to  each  surety  bonding  line  (OMB 
Approval  No.  32450007,  and  subject  to 
OMB  approval): 

(a)  Underwriting.  A  bonding  line  may 
be  issued  by  SBA  for  a  small  business  if 
SBA's  underwriting  evaluation  is 
satisfactory  and  the  Surety  recommends 
the  bonding  line.  The  Surety  shall 
require  the  Principal  to  keep  it  informed 
of  all  its  Contracts  during  the  time  limit 
of  the  bonding  line. 

(b)  Application  for  bonding  line.  Upon 
requesting  a  bonding  line,  the  Surety 
shall  provide  SBA  with: 

(1)  In  addition  to  the  forms  required 
pursuant  to  §  115.6.  information  about 
the  small  business  deemed  necessary  by 
SBA. 

(2)  A  recommendation  regarding  the 
limit  of  the  number  of  Contracts  with 
SBA  guaranteed  bonds  under  the 
bonding  line  into  which  the  small 
business  may  enter. 

(3)  A  recommendation  regarding  the 
maximum  dollar  amount  of  any  single 
bonded  Contract  the  small  business  can 
reasonably  be  expected  to  perform. 

(4)  A  recommendation  concerning  the 
limit  of  the  total  value  of  all  outstanding 
bids  plus  uncompleted  Contracts 
(bonded  and  unbonded)  which  the  small 
business  can  reasonably  be  expected  to 
perform  simultaneously. 

(5)  A  recommendation  whether  the 
small  business'  bonds  should  be 
restricted  to  a  specific  type  or  specialty 
of  work  or  should  be  restricted  to  a 
geographical  area. 

(c)  Bonding  line  commitment 
conditions.  In  the  event  a  bonding  line  is 
approved,  SBA's  written  commitment 
will  be  conditioned  to  hmit  (1)  the  time 
period  of  the  bonding  line  not  to  exceed 
one  year.  (2)  the  total  dollar  volume  of 
the  small  business'  guaranteed  bonded 
and  unbonded  Contracts  during  the 
period  of  the  bonding  line,  (3)  the 
number  of  such  Contracts  during  the 
period  of  the  bonding  line.  (4)  the 
maximum  dollar  amount  of  any  single 
guaranteed  bonded  Contract  and  (5)  any 
other  limitation  related  to  type,  specialty 
of  work,  geographical  area  or  credit 

(d)  Excess  bonding.  If.  after  a  bonding 
line  is  committed,  the  Principal  desires  a 
bond  and  the  Surety  desires  a  guarantee 
exceeding  a  limitation  of  the  bonding 
line,  an  application  may  be  made  under 
regular  procedures. 
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(e)  Submission  of  forms  to  SBA. 
Within  45  calendar  days  of  issuance  of 
any  final  bonds  under  a  bonding  line, 
the  Surety  shall  submit  SBA  Forms  994 
to  SBA  showing  that  the  bond  or  bonds 
have  been  issued.  Failure  of  the  Surety 
to  submit  such  forms  to  SBA  as  required 
shall  void  SBA's  guarantee  of  the  bond 
from  its  inception. 

(f)  Cancellation.  SBA  or  the  Surety 
may  cancel  a  bonding  line  commitment 
at  any  time  upon  written  notice  to  the 
other  party.  In  either  event  Surety  shall 
promptly  notify  the  small  business  in 
writing.  Cancellation  by  SBA  will  be 
effective  upon  receipt  of  such  notice  by 
the  Surety:  Provided,  however.  That 
bonds  issued  before  the  effective  date  of 
cancellation  shall  remain  guaranteed  by 
SBA. 

§  115.13    Indemnification  agreements  and 
collateral 

A  Surety  shall  secure  from  each 
bonded  Principal  a  written 
indemnification  agreement  secured  by 
such  collateral  as  the  Surety  or  SBA 
may  deem  appropriate.  Other  indemnity 
agreements  from  other  persons  or 
entities,  secured  by  collateral  or 
unsecured,  may  also  be  required  by 
either  the  Surety  or  SBA.  All  SBA 
requirements  concerning  collateral  and 
indemnity  from  parties  other  than  the 
Principal  shall  be  communicated  to  the 
Surety  in  the  written  commitments 
issued  pursuant  to  §§  115.7(b)  and 
115.12(c). 

§115.14    Claims forlosaes. 

Claims  for  Losses  which  Surety  has 
paid  shall  be  submitted  to  SBA's 
Washington  Office  of  Special 
(Guarantees  on  forms  prescribed  by  SBA. 
SBA  may  request  additional  information 
before  paying  a  claim.  Claims  are 
subject  to  review  and/or  audit  in 
accordance  with  the  cost  principles  set 
forth  in  §  115.17.  Loss  will  be 
determined  as  of  the  date  of  filing  of 
such  claims  or  as  of  such  later  date  as 
iidditional  information  requested  by 
SBA  is  filed,  and  SBA  shall  pay  its  share 
of  Loss  within  ninety  (90)  days  of  such 
filing,  subjocl  to  reimbursement  of  or 
credit  to  SBA  within  ninety  (90)  days  of 
any  recovery  or  salvage  by  Surety. 

§115.15    Defenses  of  SBA. 

In  addfliun  to  equitable  and  legal 
defenses  and  remedies  afforded  by  the 
general  law  of  contracts.  SBA  shall  be 
relieved  of  all  liability  under  any  Surety 
Bond  Guarantees  Agreement  if: 

(a)  Excess  Contract  amount.  The  total 
contract  amount  at  the  time  of  the 
execution  of  the  guarantee  of  the  bond 
or  bonds  exceeds  $1.0(X),0(M)  in  face 
value,  or 


(b)  Misrepresentation.  The  Surety 
obtained  the  guarantee  or  agreement  or 
applied  for  reimbursement  for  Losses  by 
fraud  or  material  misrepresentation. 
Material  misrepresentation  includes  (but 
is  not  limited  to)  both  the  making  of  an 
untrue  statement  of  material  fact  and 
the  omission  of  a  statement  of  material 
fact  necessary  to  make  a  statement  not 
misleading  in  light  of  the  circumstances 
in  which  it  was  made,  and  includes  the 
adoption  by  the  Surety  of  a 
misstatement  made  by  others  which 
Surety  knew  or  in  the  exercise  of  due 
diligence  should  have  known  to  be  false 
or  misleading.  Failure  by  the  Surety  to 
disclose  its  ownership  (or  the  ownership 
by  any  owner  of  10%  or  more  of  its 
equity,  or  by  any  officer,  director,  or 
partner]  of  an  interest  in  a  Principal  or 
an  Obligee  shall  be  deemed  the 
omission  of  a  statement  of  material  fact. 

§  1 15.16    Refusal  to  issue  further 
guarantees. 

(a)  Improper  Surety  Bond  Guarantee 
Practice.  SBA  at  its  sole  discretion  may 
refuse  to  issue  further  guarantees  to  a 
Surety  where  SBA  finds  that  the  Surety, 
in  its  underwriting  of  surety  bonds 
guaranteed  by  SBA.  or  in  its  efforts  to 
minimize  Loss,  or  in  its  claims  practices, 
or  its  documentation  related  to  such 
bonds,  has  failed  to  adhere  to  prudent 
underwriting  standards  or  other 
practices,  as  compared  to  those  of  other 
sureties  participating  in  the  SBA  Bond 
Guarantee  Program,  including  any 
standards  or  practices  established  by 
SBA.  Acts  of  wrongdoing  such  as  fraud 
or  material  misrepresentation  (as 
defined  in  §  115.15  above)  shall 
constitute  adequate  grounds  for  refusal 
to  issue  further  guarantees.  SBA  may 
also  impose  other  sanctions  (i.e.,  a  larger 
premium  share  or  lower  percentage  of 
loss  guaranteed)  against  a  Surety  which 
experiences  excessive  losses  on  SBA- 
gua  ran  teed  bonds  resulting  from 
unacceptable  underwriting  and/or 
claims  practices,  relative  to  those  of 
other  sureties  participating  in  the 
program  to  a  comparable  degree.  Such 
refusals  or  sanctions  will  be  issued  by 
SBA's  Associate  Administrator  for 
Unance  and  Investment.  Any  Surety 
that  has  been  penalized  may  file  a 
petition  in  accordance  with  §  134.11(a) 
of  this  Chapter.  Proceedings  concerning 
such  petition  shall  be  conducted  in 
accordance  with  the  provisions  of  Part 
134.  The  Assistant  Administrator  of  the 
Office  of  Hearings  and  Appeals  or  an 
Administrative  Law  Judge  of  such  office 
.shall  be  the  reviewing  official  for 
purposes  of  §  134.034. 

(Ii)  Business  Integrity.  Any  person 
qualifying  as  a  Surety  or  any  agent, 
independent  agent,  underwriter  or 


individual  empowered  to  act  on  behalf 
of  such  person  shall  be  presumed  to 
have  good  character  and  reputation  for 
business  integrity  and  shall,  until  one  of 
the  following  events  occur,  be  entitled  to 
present  applications  for  guarantees  of 
bonds: 

(1)  A  state  or  other  authority 
regulating  insurance  (including  the 
surety  industry]  has  denied,  revoked, 
cancelled  or  suspended  the  license 
required  of  such  person  to  engage  in  the 
surety  business. 

(2)  Such  person  has  been  indicated  or 
otherwise  formally  charged  with,  or 
convicted  of.  a  misdemeanor  or  felony, 
or  suffered  an  adverse  final  civil 
judgment  that  such  person  has 
committed  a  breach  of  trust  or  a 
violation  of  law  or  regulation  protecting 
the  integrity  of  business  transactions  or 
relationships. 

(3)  Such  person  has  made  a  material 
misrepresentation  or  willful  false 
statement  within  the  meaning  of 
115.15(b]  of  this  Part  in  the  presentation 
of  oral  or  written  information  to  SBA  in 
connection  with  applications  for  surety 
bond  guarantees  or  the  presentation  of 
claims  thereon. 

(4)  Upon  an  indictment  or  formal 
charge  of  a  misdemeanor  or  felony 
against  such  person,  SBA  may  suspend 
the  privilege  of  such  person  to  present 
applications  for  guarantees  of  bonds,  in 
a  proceeding  pursuant  to  Part  134  of  this 
Chapter.  Upon  the  occurrence  of  any  of 
the  other  events  specified  in  this 
subsection,  SBA  may  suspend  or  revoke 
the  privilege  of  such  person  to  present 
applications  for  guarantees  of  bonds,  in 
a  proceeding  pursuant  to  Part  134  of  this 
Chapter. 

§115.17    Audit  and  investigation. 

(a)  Audit.  At  all  reasonable  times, 
SBA  may  audit  in  the  office  of  either  a 
Surety,  its  attorneys,  or  the  Contractor 
or  Subcontractor  completing  the 
Contract  all  documents,  data  and  other 
materials  or  information  relevant  to 
SBA's  surety  bond  guarantees  and 
commitments.  Such  relevant  records 
shall  be  maintained  for  a  period  of  three 
years  beyond  the  term  of  each  bond, 
plus  such  additional  time  as  may  be 
required  to  settle  claims  for  which  the 
Surety  may  seek  recovery  from  SBA  or 
attempt  salvage  or  other  recovery  and 
shall  include  the  following  records 
(subject  to  OMB  approval): 

(1)  The  bond  agreement; 

(2)  All  documentation  submitted  by 
the  Principal  in  applying  for  the  bond: 

(3)  All  information  gathered  by  the 
Surety  in  reviewing  the  Principal's 
application; 
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(4)  All  documentation  of  any  breach 
by  the  Principal; 

(5)  AH  records  of  any  transactions  for 
which  the  Surety  makes  payment 
pursuant  to  the  bond,  including,  but  not 
limited  to.  copies  of  all  claims,  bills, 
judgments.  setUement  agreements  and 
court  or  arbitration  decisions,  contracts 
and  receipts; 

OB)  Attorney  work  products  paid  for 
by  the  Surety  pursuant  to  the  bond; 

(7)  All  documentation  relating  to 
efforts  to  mitigate  losses;  and 

(8)  Records  of  any  accounts  into 
which  fees  and  funds  obtained  in 
mitigation  of  Losses  have  been  paid,  and 
from  which  payments  have  been  made 
pursuant  to  the  bond. 

Failure  of  a  Surety  to  consent  to  such 
audit  or  maintain  such  records  will  be 
grounds  for  SBA  to  refuse  to  issue 
further  surety  bond  guarantees  or  to 
honor  claims  until  such  time  as  the 
Surety  consents  to  such  audit. 

(b)  Investigation.  SBA  may  conduct 
such  investigations  as  it  deems 
necessary  to  inquire  into  the  possible 
violation  by  any  person  of  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  or  of  any  rule  or  regulation 
under  the  Act,  or  of  any  order  issued 
under  that  Act.  or  of  any  Federal  law 
relating  to  programs  and  operations  of 
the  SBA. 

(c)  In  auditing  Losses  by  the  Surety  on 
which  claims  under  SBA's  bond 
guarantee  are  based.  SBA  shall  apply 
the  cost  principles  set  forth  in  the 
Federal  Acquisition  Regulation, 
especially  48  CFR  31.105.  with  respect  to 
completion  costs  and  with  respect  to 
professional  (including  legal)  fees. 

(d)  Authority.  Authority  for 
paragraphs  (a)  and  (b)  of  this  section  is 
contained  in  sections  310(a)  and  411(g) 
of  the  Small  Business  Investment  Act  of 
1958.  as  amended,  and  in  the  Inspector 
General  Act  of  1978  (5  U.S.C.  App.  1). 

§  1 1 5. 1 8    Saving*  clause. 

The  legality  of  transactions,  including 
the  issuance  by  SBA  of  bond 
guarantees,  pursuant  to  provisions  of 
SBA  regulations  in  effect  before 
amendment,  shall  be  governed  thereby, 
notwithstanding  subsequent  changes. 
Nothing  herein  shall  bar  SBA 
enforcement  with  respect  to  any 
transaction  consummated  or  bond 
guarantees  issued  in  violation  of 
provisions  applicable  at  the  time,  but  no 
longer  in  effect.  If  any  section  or  part  of 
a  section  of  these  regulations  should  be 
adjudged  invalid,  only  that  section  or 
part  shall  be  invalid,  and  no  other  part 
or  section  shall  be  affected  thereby. 


Appendix  A — National  Surety  Bond 
Guarantee  Agreement 

The  Small  Business  Administration,  an 
Agency  of  the  United  Stales  of  America, 
hereinafter  called  SBA.  is  authorized  by  Part 
B  of  Title  IV  of  the  Small  Business  Investment 
Act  of  1958  [15  U.S.C.  694a  and  b]  to 
guarantee,  upon  such  varying  terms  and 
conditions  as  it  may  prescribe,  any  surety 
against  loss  resulting  from  a  breach  of  the 
terms  of  a  bid  bond,  payment  bond, 
performance  bond  or  bonds  ancillary  and 
coterminous  therewith,  by  a  principal  on  any 
contract  up  to  $1,000,000  in  face  value. 

,  hereinafter  called  Surety,  is  a 

commercial  surety  which  has  been 
determined  by  SBA  to  be  eligible  to 
participate  in  the  Surety  Bond  Guarantee 
Program  in  accordance  with  13  CFR  Part  115 
and  desires  to  obtain  SBA  guarantees  on 
bonds  it  would  not  issue  without  an  SBA 
Guarantee. 

In  consideration  of  the  mutual  benefits  and 
the  benefits  to  the  small  business  segment  of 
the  economy,  tobe  derived  from  this 
Agreement.  SBA  and  the  Surety  agree  as 
follows: 

Article  I 

Limitations 

This  agreement  shall  apply  to  bonds  issued 
by  Surety,  only  if.  as  determined  by  Surety 
and  SBA,  at  the  time  of  issuance  of  SBA's 
written  approval  (1)  the  principal  of  the  bond 
is  a  small  business  concern  as  defined  bv  13 
CFR  Part  121:  (2)  the  bond  is  required  to  bid 
on  a  contract,  or  to  serve  as  prime  contractor 
or  subcontractor  thereon:  (3)  the  principal  is 
not  able  to  obtain  such  bond  on  reasonable 
terms  and  conditions  without  an  SBA 
guarantee:  (4)  the  Surety  and  SBA  have 
determined  that  there  is  a  reasonable 
expectation  that  such  person  will  perform  the 
contract  with  respect  to  which  the  bond  is 
required;  (5)  the  contract  meets  requirements 
for  feasibility  of  successful  completion  and 
reasonableness  of  cost:  (6)  the  terms  and 
conditions  of  the  bond  are  reasonable  in  light 
of  the  risks  involved:  and  (7)  the  contract 
does  not  exceed  $1,000,000  in  face  value. 

Article  II 

Scope  of  This  .Agreement 

This  agreement  shall  attach  only  to  a  bond 
for  which  application  for  SBA's  guarantee 
has  been  submitted  to.  and  approved  by.  SBA 
in  writing  prior  to  Surety's  issuance  and 
delivery  of  the  bond(8).  Where  a  bonding  line 
commitment  by  SBA  is  in  effect  (13  CFR 
115.12(c)l.  this  agreement  shall  attach  to  any 
bond  issued  thereunder:  Provided.  That  the 
appropriate  forms  are  submitted  to  SBA 
within  45  days  of  issuance  as  required  by 
subsection  (e)  of  the  cited  section.  If  a  bond  is 
not  delivered  to  the  designated  obligee,  this 
agreement  does  not  apply  to  such  bond. 
Surety  shall  decline  to  issue  any  SBA 
guaranteed  bond,  if  SB.A's  conditions  to  such 
issuance  are  not  met  or  if  additional 
information  comes  to  the  attention  of  the 
Surety  so  as  to  change  its  underwriting 
determination.  Surety  shall  promptly  notify 
SBA  of  such  disapproval.  Until  delivery  of  the 
bond  to  the  obligee,  while  such  delivery  is 
within  the  control  of  the  Surety.  SBA  may 


withdraw  its  comniitment  to  guarantee  a 
bond. 

The  Surety  shall  not,  without  SBA  s  prior 
written  consent  (a)  agree  to  any  matenal 
alteration  in  the  terms,  conditions  or 
provisions  of  the  contract  or  bond,  excluding 
an  increase  in  bond  liability  less  than  20^  of 
the  original  liability:  (b)  name  as  an  obligee 
on  the  bond  any  party,  including  a  lender  to 
the  principal,  which  is  not  bound  by  the 
contract  to  the  principal  to  the  same  extent  as 
the  original  obligee:  (c]  issue  the  bond  after 
the  date  the  work  under  the  contract  is 
actually  begun. 

The  Surety  shall  not  reduce  its  agreed 
percentage  of  loss  on  any  guaranteed  bond 
by  any  arrangement  of  co-surety,  subsurety. 
or  any  other  agreement,  except  existing 
reinsurance. 

Article  III 

SBA's  Statutor>'  Defenses 

SBA  shall  be  relieved  of  all  liabil;t>-  if— 

(1)  the  Surety  obtained  written  approval  of 
the  application  for  the  guarantee  or  applied 
for  reimbursement  by  fraud  or  material 
misrepresentation.  Material 
misrepresentation  includes  both  the  making 
of  an  untrue  statement  of  material  fact  and 
the  omission  of  a  statment  of  material  fact 
necessary  to  make  a  statement  not 
misleading  in  light  of  the  circumstances  in 
which  it  was  made  and  includes  the  adoption 
of  a  misstatement  made  by  others  which 
Surety  knew  or  in  the  exercise  of  reasonable 
diligence  should  have  known  to  be  false  or 
misleading  (failure  by  the  surety  to  disclose 
its  ownership  of  an  interest  in  a  Principal  or 
an  Obligee  shall  be  deemed  the  omission  of  a 
statement  of  material  fact):  or 

(2)  the  total  contract  amount  at  the  tune  of 
SBA's  approval  of  the  application  for  the 
guarantee  of  the  bond  or  bonds  exceeds 

SI  .000.000. 

Article  IV 

Application,  Approval  or  DecKne 

Surety's  applications  for  guarantees  (OMB 
Approval  No.  32450007)  of  bonds  shall  be 
written  upon  forms  prescribed  by  SB.A  and 
shall  be  submitted  to  SBA  offices  ha\-ing 
delegated  authority  as  published  in  13  CFR 
Part  101.  SBA  will  approve  or  decline  an 
application  by  timely  written  notice  to  tlie 
Surety. 

In  submitting  applications  for  guarantees 
the  Surety  will,  on  Forms  prescribed  by  SB.\, 
represent  that  the  information  furnished  is 
accurate  and  complete  and  that  it  has  used 
due  diligence  to  ascertain  its  accuracy  and 
completeness  and  that  its  recommendation 
for  approval  was  formulated  in  accordance 
with  such  underwriting  practices  as  may  be 
established  by  SB.A  from  time  to  time  and 
furnished  to  the  Surety. 

The  Surety's  application  shall  represent 
that  (a)  it  has  determined  that  the  contract 
price  is  reasonable:  (b)  the  terms  and 
conitions  of  the  bond  to  be  executed  are  in 
accordance  with  those  generally  used  by  the 
surety  or  construction  industry:  (cl  the  bond 
to  be  issued  is  appropriate  to  the  contract 
requiring  it  and  will  conform  to  other  bonds 
generally  established  and  accepted  in  the 
surety  industry  as  bid,  payment  or 
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performance  bonds  or  bonds  ancillary  and 
coterminous  with  the  payment  and 
performance  bonds  and  which  are  incidental 
to  the  contract  and  essential  for  its 
performance:  (d)  the  bond  or  bonds  are 
required  by  the  invitation  for  bids  or  by  the 
proposed  contract  and  would  not  be  provided 
by  the  Surety  without  an  SBA  Guarantee. 

Article  V 

The  Statute,  the  Surety  and  Authorized 
Representatives 

By  statutory  definition  (15  U.S.C.  e94a)  the 
term  Surety  includes  an  agent  independent 
agent,  underwriter  or  any  other  company  or 
individual  empowered  to  act  on  behalf  of  the 
person  (Surety]  undertaking  the  obligations 
set  forth  in  the  definition.  SBA  shall  accept 
applications  for  guarantees  only  from  persons 
authorized  by  Surety  in  writing  to  act  for 
Surety  in  issuing  final  bonds.  The  Surety 
agrees  to  furnish  to  SBA  (Attention:  Director. 
Office  of  SF>ecial  Guarantees)  annually,  but 
not  later  than  April  30th  of  each  year 
hereafter,  a  list  of  all  active  representatives 
authorized  to  act  for  Surety  with  true  copies 
of  the  written  authorization  including  any 
limitations  thereon  (subject  to  OMB 
approval). 

SBA,  by  dealing  with  an  authorized 
representative,  does  not  waive  its  right  to 
communicate  with  the  Surety  concerning  any 
matter  deemed  in  need  of  Surety's  attention: 
further.  SBA  may  express  to  Surtey  its 
dissatisfaction  with  the  activity  or 
performance  of  an  authorized  representative 
for  willful  or  |>ersistent  non-compliance  with 
SBA  Regulations,  this  Agreement  or  lack  of 
cooperation  with  SBA  employees.  If  SBA's 
complaints,  as  expressed  by  the  Director, 
Office  of  Special  Guarantees,  are  not 
recognized  by  corrective  measures  of  the 
authorized  representative,  SBA  may  impose 
such  sanctions  as  are  authorized  by  13  CFR 
Part  115. 

Article  VI 

The  Guarantee.  Loss  and  Mitigation 

For  each  application  approved  pursuant  to 
this  Agreement  SBA  shall  reimburse  the 

Surety %  of  the  loss  defined  herein 

which  the  Surety  sustains  and  pays  as  a 
result  of  a  breach  by  the  principal  of  the 
terms  of  the  approved  bond. 

1.  "Loss"  shall  have  the  following 
meanings: 

(a)  In  the  case  of  a  bid  bond,  the  lesser  of 
the  penal  sum  or  the  sum  which  is  the 
difference  between  the  bonded  bid  and  the 
next  higher  responsive  bid,  less  any  amounts 
recovered  by  reason  of  the  principal's 
defenses  against  the  obligee's  demand  for 
performance  by  the  principal  and  less  any 
sums  received  from  indemnitors  and  other 
salvage. 

(b)  In  the  case  of  a  payment  bond,  at  the 
Surety's  option  the  sums  necessary  to  pay  all 
just  and  timely  claims  against  the  principal 
under  the  bonded  confract  or  the  penal  sum 
of  the  payment  bond,  less  amounts  recovered 
by  reason  of  the  principal's  claims  against 


laborers,  materialmen,  subcontractors  or 
suppliers  and  less  any  sums  recovered  from 
indemnitors  and  other  salvage. 

(c)  In  the  case  of  a  performance  bond,  at 
the  Surety's  option,  the  sums  necessary  to 
perform  that  portion  of  the  bonded  contract 
which  is  in  default  by  the  Principal:  or  the 
penal  sum  of  the  bond  less  amounts 
recovered  (by  offset  or  otherwise)  by  reason 
of  the  principal's  defenses  or  causes  of 
actions  against  the  obligee  on  the  bonded 
contract  and  less  any  sums  recovered  from 
indemnitors  and  other  salvage. 

(d)  Expenses  specifically  allocable  to  the 
investigation,  adjustment,  negotiation, 
settlement  of  or  resistance  to  a  given  claim 
(including  court  costs  and  reasonable 
attorney's  fees]  for  loss  resulting  from  the 
breach  of  the  terms  of  any  guaranteed  bond, 
but  excluding  all  office  expense,  all 
employment  costs  pertaining  to  permanent 
employees,  all  other  internal  expenses  of 
Surety,  or  external  expenses  for  claims 
administration. 

(e)  Expenses  shall  also  include  court  costs 
and  reasonable  attorney's  fees  incurred  in 
suits  to  enforce  mitigation  of  loss  as  defined 
in  paragraphs  (a)  through  (c)  of  this  Article, 
including  suits  to  obtain  sums  due  from 
obligees,  indemnitors,  principals  and  others: 
Provided,  however.  That  no  such  expense 
shall  be  paid  for  any  such  suits  filed  against 
the  United  States  of  America  or  any  if  its 
agencies,  officers  or  employees  unless  the 
Surety  has,  prior  to  filing  such  suit,  received 
written  concurrence  fit>m  SBA  that  such  suit 
should  be  filed. 

(f)  "Loss"  shall  not  inlcude  attorney's  fees 
and  court  costs  incurred  by  a  Surety  in  a  suit 
by  or  against  SBA  or  its  Administrator,  and 
shall  not  include  such  costs  or  payments 
arising  out  of  a  suit  by  a  Principal  against 
such  Surety. 

2.  The  Surety  shall  take  all  reasonable 
action  to  minimize  loss  including,  but  not 
limited  to,  obtaining  indemnification 
agreements  of  the  principal  and  third  parties, 
secured  by  such  collateral  as  is  deemed 
necessary  by  the  Surety  or  SBA.  In  the  event 
of  loss,  the  Surety  will  pursue  all  sources  of 
recovery  at  law  or  equity  and  will 
discontinue  such  efforts  only  with  the  written 
consent  of  SBA.  Surety  shall  own  all  suits, 
claims,  defenses,  rights,  privileges  and  legal 
interests  arising  out  of  any  guaranteed  bond 
and  shall  be  the  real  party  in  interest  thereto: 
provided,  however,  any  dispute  between 
Surety  and  another  Surety  or  Sureties  whose 
losses  are  guaranteed  by  SBA  shall  be 
referred  in  writing  to  SBA  for  mediation  and 
possible  settlement  before  the  Sureties 
engage  in  litigation  concerning  the  bonded 
contracts. 

Article  VII 

Claims,  Salvage  and  Parties 

If  any  suit  or  claim  is  filed  against  the 
Surety  which  Surety  in  good  faith  believes  it 
will  be  required  to  pay,  the  Surety  shall 
inform  SBA  on  SBA  Form  994J  within  30 
calendar  days  of  receipt  of  notice  of  the  suit 


or  claim  at  its  home  office.  The  Surety  shall 
manage  the  suit  or  claim  and  compromise, 
settle,  or  defend  such  suit  or  claim  unless 
SBA  notifies  the  Surety  within  30  calendar 
days  of  the  receipt  from  Surety  of  such  notice 
to  assign  all  of  its  right,  title  and  interest  in 
the  suit  or  claims  to  SBA.  In  (he  event  of  such 
assignment  the  agreed  percentages  of  loss 
shall  not  change.  In  the  administration  of 
such  claim  the  Surety  will  follow,  to  the 
extent  practical  and  possible,  the  guidelines 
set  forth  in  the  SBA  Standard  Operating 
Procedure.  Surety  Bond  Guarantee  Program 
(SOP  50-45)  as  furnished  by  SBA  and  as 
amended  from  time  to  time.  Any  proposed 
major  departure  from  these  guidelines  will  be 
promptly  communicated  to  SBA  for  its  prior 
written  approval.  Any  salvage  or  other 
recovery  by  Surety  or  SBA  will  be  shared  in 
the  same  proportion  as  loss  by  the  Surety  and 
SBA:  provided,  however,  that  existing 
reinsurance  shall  not  be  considered  as 
salvage  or  other  recovery. 

This  Agreement  is  made  exclusively  for  the 
benefit  of  the  Surety  and  SBA,  and  does  not 
confer  any  rights  or  benefits  on  any  other 
party,  including  any  right  of  action  against 
SBA  by  any  person  claiming  under  SBA 
guaranteed  bonds  or  otherwise. 

Article  VIII 

Premium,  Contractor's  Fee  and  Guarantee 
Fee 

The  Surety  warrants  that  it  will  charge  and 
collect  as  its  premium  for  each  guaranteed 
bond  no  greater  amount  than  set  forth  in  its 
rate  schedule  as  filed  and  approved  by  the 
applicable  state  or  other  regulatory  authority, 
if  any.  The  Surety  shall  pay  to  SBA  as  a  fee 

for  each  approved  application %  of  the 

premium  for  each  guaranteed  bond.  The  same 
percentage  of  premium  will  apply  to 
increases  or  reductions  due  to  contract 
changes.  At  Surety's  option,  SBA  shall 
partially  compensate  Surety  for  its 

production  by  crediting  Surety  with %  of 

said  guarantee  fee,  adjusted  for  increases  or 
reductions  due  to  contract  changes,  at  the 
time  of  Surety's  payment  to  SBA.  SBA  shall 
charge  no  guarantee  fee  to  the  Surety  or  to 
the  contractor  on  bid  bond  guarantees. 
Premium  and  surety  guarantee  fee 
adjustments  based  on  a  bond  amount 
adjustment  of  $10,000  or  less  shall  be 
disregarded.  Surety  shall  make  no  charge  to 
the  contractor  except  as  stated  above,  or 
where  services  are  performed  at  the  request 
of  and  for  the  benefit  of  the  contractor,  and 
the  additional  charge  or  fee  is  permitted  by 
the  applicable  state  or  other  regulatory 
authority,  if  any,  such  additional  charge  or 
fee  to  be  promptly  disclosed  to  SBA. 

Article  IX 

Accounting  Reports  and  Remittances 
Surety  shall  mail  to  SBA,  on  forms 
prescribed  by  SBA.  within  forty-five  calendar 
days  after  the  last  day  of  each  month  the 
following  information  for  the  reporting  month 
(subject  to  OMB  approval): 
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(a)  Statement  of  Surety's  and  Contractor's 
Guarantee  fees  owed  to  SBA; 

(b)  Statement  of  Losses  paid  with  expenses 
pertaining  thereto  segregated; 

(c)  Statement  of  salvage  or  other  recovery; 

(d)  Statement  of  all  claim  reserves 
established  or  changed; 

(e)  An  estimate  of  expected  attorney  fees 
with  names  of  attorneys,  hours  of  estimated 
work,  title  of  suit  or  nature  of  work  and 
guaranteed  bond  involved. 

With  these  monthly  statements  Surety  shall 
remit  to  SBA  payment  of  the  amount  due  SBA 
on  account  of  premiums  as  shown  on  such 
statements,  with  any  amounts  in  dispute  to 
be  remitted  by  Surety  to  SBA  with  the 
statement  covering  the  month  during  which 
such  dispute  was  settled.  SBA  shall  pay 
undisputed  claim  amounts  within  ninety  days 
after  the  end  of  each  month  during  which 
such  claim  was  received  by  SBA,  with  any 
amounts  in  dispute  to  be  remitted  by  SBA  to 
Surety  within  ninety  days  following  the 
month  during  which  such  dispute  was  settled. 

On  each  February  15  following  the  year  of 
execution  of  this  agreement  the  Surety  shall 
submit  to  SBA  a  list  of  all  its  outstanding 
claims  against  SBA. 

Article  X 

Cash  Claims 

Any  item  of  loss  chargeable  to  SBA  that 
does  not  exceed  $50,000  shall  be  reported  in 
the  monthly  accounts  as  specified  in  Article 
IX.  Any  item  of  loss  chargeable  to  SBA  in 
excess  of  $50,000  may.  at  the  option  of  the 
Surety,  be  reported  (subject  to  0MB 
approval)  separately  to  SBA  as  a  special  cash 
claim.  SBA  shall  pay  the  special  cash  claim  in 
a  timely  fashion  subject  to  the  right  of  SBA  to 
offset  such  claim  against  any  balance  past 
due  from  Surety  to  SBA. 

Article  XI 

Insolvency 

In  the  event  of  the  insolvency  of  the  Surety 
the  rights  of  the  receiver,  trustee  in 
bankruptcy  or  other  representative  of  the 
insolvent  Surety  shall  be  no  greater  than 
those  of  the  Surety  while  solvent  and  no 
claim  against  SBA  will  be  paid  to  a  receiver, 
trustee  in  bankruptcy  or  other  representative 
of  the  insolvent  Surety  until  a  creditor's  claim 
has  been  paid  by  the  receiver,  trustee  in 
bankruptcy  or  other  representative.  Surety 
and  SBA  agree  that  there  is  nor  privity  of 
contract  between  SBA  and  the  principals  or 
obligees  on  the  guaranteed  bonds  and  the 
Surety  covenants  that  it  will  not  represent 
that  such  privity  exists  or  represent  that  it  is 
the  agent  or  representative  of  SBA  in  the 
issuance  of  its  bonds. 

Article  XII 

Suspension  and  Termination 

Either  Surety  or  SBA  may,  upon  written 
notice  to  the  other  by  certified  mail,  suspend 
this  agreement,  effective  on  the  date  of  such 
notice,  for  a  stated  cause  for  a  specified 
period.  Either  Surety  or  SBA  may  terminate 
this  Agreement  without  a  stated  cause  upon 
not  less  than  30  days  written  notice 
(excluding  Saturdays,  Sundays  and  National 
Holidays).  Suspension  or  termination  of  this 
Agreement  shall  not  invalidate  approvals  of 
applications  by  SBA  for  bonds  issued  and 


delivered  prior  to  the  date  of  suspension  or 
termination  in  the  notice  as  provided  for.  All 
conditions  of  this  Agreement  involving  claims 
and  SBA's  regulations  will  remain  in  full 
force  and  effect  after  the  termination  date 
and  during  the  period  of  suspension  as  to  any 
guaranteed  bonds  outstanding  prior  to  the 
date  of  termination  or  prior  to  the  beginning 
date  of  suspension.  Suspensions  shall  expire 
on  the  date  ending  the  period  of  suspension 
and  this  Agreement,  in  the  absence  of 
termination,  shall  be  automatically 
reinstated. 

Article  XIII 

Surety  represents  that,  to  the  best  of  its 
knowledge,  its  agents,  officers,  directors, 
individual  partners  or  individuals  holding  ten 
or  more  percent  of  its  voting  securities,  as  the 
case  may  be,  possess  business  integrity,  as 
defined  in  13  CFR  115.18(b),  except  as 
separately  noted.  Surety  will  notify  SBA 
when  any  of  these  individuals  subsequently 
ceases  to  qualify  under  said  section.  Surety 
agrees  that  SBA  may  require  submission  of 
SBA  Form  912,  Statement  of  Personal  History 
(0MB  Approval  NO.  32450178)  from  any  of 
these  individuals. 

Article  XIV 

Construction  of  Agreement;  Other  Laws 

SBA's  Surety  Bond  Guarantee  Regulations, 
13  CFR  Part  115.  as  they  may  be  amended 
from  time  to  time,  are  incorporated  herein  as 
if  full  set  forth  here  and  if  any  Article, 
sentence,  phrase  or  part  of  this  Agreement  is 
in  conflict  with  the  regulations  as  amended, 
the  latter  will  prevail  over  the  former  in 
construing  and  applying  this  Agreement. 

In  Witness  Whereof,  SBA  and  Surety  have 
caused  this  agreement  to  be  executed  in 
duplicate  originals. 

Small  Business  Administration 

by [SBA  Seal] 


Tide 


on 


by 


Surety 


(Corp.  Seal] 


Attest - 
on 


President 


Appendix  B — Individual  Surety  Bond 
Guarantee  Agreement 

The  Small  Business  Administration,  an 
Agency  of  the  United  States  of  America, 
hereinafter  called  SBA.  is  authorized  by  Part 
B  of  Title  IV  of  the  Small  Business  Investment 
Act  of  1958  (15  U.S.C.  694  a  and  b)  to 
guarantee,  upon  such  varying  terms  and 
conditions  as  it  may  prescribe,  any  surety 
against  loss  resulting  from  a  breach  of  the 
terms  of  a  bid  bond,  payment  bond, 
performance  bond  or  bonds  ancillary  and 
coterminous  therewith,  by  a  principal  on  any 
contract  up  to  $1,000,000  in  face  value. 

,  hereinafter  called  Surety,  is  a 

commercial  surety  which  has  been 
determined  by  SBA  to  be  eligible  to 
participate  in  the  Surety  Bond  Guarantee 
Program  in  accordance  with  13  CFR  Part  115 
and  desires  to  obtain  an  SBA  guarantee  on  a 
bond  it  would  not  issue  without  an  SBA 
Guarantee. 

In  consideration  of  the  mutual  benefits  and 
the  benefits  to  the  small  business  segment  of 


the  economy,  to  be  derived  from  this 
Agreement,  SBA  and  the  Surety  agree  as 
follows: 

Article  I 

Limitations 

This  agreement  shall  apply  to  the  bond  or 
bonds  described  in  Article  n  hereof  issued  by 
Surety,  only  if,  as  determined  by  Surety  and 
SBA  at  the  time  of  issuance  of  SBA's  written 
approval  in  the  form  of  this  guarantee  (1)  the 
principal  of  the  bond  is  a  small  business 
concern  as  defined  by  13  CFR  Part  121;  (2)  the 
bond  is  required  to  bid  on  a  contract  or  to 
serve  as  prime  contractor  or  subcontractor 
thereon;  (3)  the  principal  is  not  able  to  obtain 
such  bond  on  reasonable  terms  and 
conditions  without  an  SBA  guarantee;  (4)  the 
Surety  and  SBA  have  determined  that  there  is 
a  reasonable  expectation  that  such  person 
will  perform  the  contract  with  respect  to 
wWch  the  bond  is  required,  (5)  the  contract 
meets  requirements  for  feasibility  of 
successful  completion  and  reasonableness  of 
cost:  (6)  the  terms  and  conditions  of  the  bond 
are  reasonable  in  light  of  the  risks  involved; 
and  (7)  the  contract  does  not  exceed 
$1,000,000  in  face  value. 

Article  II 

Scope  of  This  Agreement 

SBA's  guarantee  shall  attach  only  to  the 
bid,  payment  or  performance  bonds 
described  below: 

Description  of  contract,  location,  amoimt 

nature,  and  extent  of  wori.: 

Name  of  principal:  

Fhincipal's  address: 


Name  of  obligee: 


Bid  or  award  date: 

Type  or  kind  of  bond  or  bonds: 

If  the  bond  is  not  delivered  to  die  designated 
obligee  this  agreement  does  not  apply  to  the 
bond.  Surety  shall  decline  to  issue  the  bond. 
if  SBA's  conditions  to  such  issuance  are  not 
met  or  if  additional  information  comes  to  the 
attention  of  the  Surety  so  as  to  change  its 
underwriting  determination.  Surety  shall 
promptly  notify  SBA  of  such  disapproval. 
Until  delivery  of  the  bond  to  the  obligee, 
while  such  delivery  is  within  the  control  of 
the  Surety,  SBA  may  cancel  this  agreement 
by  written  notice  to  the  Surety  prior  to  sucfa 
delivery. 

The  Surety  shall  not,  without  SBA's  prior 
written  consent  (a)  agree  to  any  material 
alteration  in  the  terms,  conditions  or 
provisions  of  the  contract  or  bond,  excluding 
an  increase  in  bond  liability  less  than  20%  of 
the  original  liability;  (b)  name  as  an  obligee 
on  the  bond  any  party,  including  a  lender  to 
the  principal,  which  is  not  bound  by  the 
contract  to  the  principal  to  the  same  extent  as 
the  original  obligee:  (c)  issue  the  bond  after 
the  date  the  work  imder  the  contract  is 
actually  begun. 

The  Surety  shall  not  reduce  its  agreed 
percentage  of  loss  on  the  guaranteed  bond  by 
any  arrangement  of  co-surety,  subsurety,  or 
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any  other  agreement,  except  exisliiig 
reinsurance. 

Article  III 

SBA's  Statutory  Defenses 

SBA  shall  be  relieved  of  all  liability  if — 

(1)  the  Surety  obtained  this  guarantee  or 
applied  for  reimbursement  by  fraud  or 
material  misrepresenatation.  Material 
ir.isrepresenaticn  includes  both  the  making  of 
an  untrue  statement  of  material  fact  and  the 
omission  of  a  statement  of  material  fact 
necessary  to  make  a  statement  not 
misleading  in  light  of  the  circumstances  in 
which  it  was  made  and  includes  the  adoption 
of  a  misstatement  made  by  others  which 
Surety  knew  or  in  the  exercise  of  reasonable 
diligence  should  have  know  to  be  false  or 
misleading  (failure  by  the  surety  to  dislose  its 
ownership  of  an  interest  in  a  Principal  or  an 
Obligee  shall  be  deemed  the  omission  of  a 
statement  of  material  fact):  or 

(2)  the  total  contract  amount  at  the  time  of 
execution  of  this  guarantee  of  the  bond  or 
bonds  exceeds  Si. 000,000. 

Article  rv 

Application,  Approval  or  Decline 

In  submitting  its  application  for  guarantee 
(OMB  Approval  No.  32450007),  the  Surety 
represents  that  the  information  furnished  was 
accurate  and  complete  and  that  it  used  due 
diligence  to  ascertain  its  accuracy  and 
completeness  and  that  its  recommendation 
for  approval  was  formulated  in  accordance 
with  such  underwriting  practices  were  be 
established  by  SBA  and  furnished  to  the 
Surety. 

The  Surety  represents  that  (a)  it  has 
determined  that  the  contract  price  is 
reasonable:  (b)  the  terms  and  conditions  of 
the  bond  to  be  executed  are  in  accordance 
with  those  generally  used  by  the  surety  or 
construction  industry;  (c)  the  bond  to  be 
issued  is  appropriate  to  the  contract  requiring 
it  and  will  conform  to  other  bonds  generally 
established  and  accepted  in  the  surety 
industry  as  bid.  payment  or  performance 
bonds  of  bonds  ancillary  and  coterminous 
with  the  pasmnent  and  performance  bonds 
and  which  are  incidental  to  the  contact  and 
essential  for  its  performance;  (d)  the  bond  or 
bonds  are  required  by  the  invitation  for  bids 
or  by  the  proposed  contract  and  would  not  be 
provided  by  the  Surety  without  an  SBA 
Guarantee. 

Article  V 

The  Statute,  the  Surety  and  Authorized 
Representatives 

By  statuory  definition  (15  U.S.C.  694a)  the 
term  Surety  includes  an  agent,  independent 
agent,  underwriter  or  any  other  company  or 
individual  empowered  to  act  on  behalf  of  the 
person  (Surety)  undertaking  the  obligations 
set  forth  in  the  defintion.  The  application  for 
guarantee  is  submitted  by  a  person 
authorized  by  Surety  in  writing  to  act  for 
Surety  in  issuing  final  bonds. 

'SBA,  by  dealing  with  the  authorized 
representative,  does  not  waive  its  right  to 
communicate  with  the  Surety  concerning  any 
matter  deemed  in  need  of  Surety's  attention: 
further,  SBA  may  express  to  Surety  its 
dissatisfaction  with  the  activity  or 
performance  of  the  authorized  representative 


for  non-cpmphance  with  SBA  Regulations, 
this  Agreement  or  lack  of  cooperation  with 
SBA  employees. 

Article  VI 

The  Guarantee.  Loss  and  Mitigation 

SBA  shall  reimburse  the  Surety *  of 

the  loss  defined  herein  which  the  Surety 
sustains  and  pays  as  a  result  of  a  breach  by 
the  principal  of  the  terms  of  the  bond(8) 
guaranteed  hereunder. 

1.  "Loss"  shall  have  the  following 
meanings: 

(a)  In  the  case  of  a  bid  bond,  the  lesser  of 
the  penal  sum  or  the  sum  which  is  the 
difference  between  the  bonded  bid  and  the 
next  higher  responsive  bid,  less  any  amounts 
recovered  by  reason  of  the  principal's 
defenses  against  the  obligee's  demand  for 
performance  by  the  principal  and  less  any 
sums  received  from  indemnitors  and  other 
salvage. 

(b)  In  the  case  of  a  payment  bond,  at  the 
Surety's  option,  the  sums  necessary  to  pay  all 
just  and  timely  claims  against  the  principal 
under  the  bonded  contact  or  the  penal  sum  of 
the  payment  bond,  less  amounts  recovered  by 
reason  of  the  principal's  claims  against 
laborers,  materialmen,  subcontractors  or 
suppliers  and  less  any  sums  recovered  from 
indemnitors  and  other  salvage. 

(c)  In  the  case  of  a  performance  bound,  at 
the  Surety's  option,  the  sums  necessary  to 
perform  that  portion  of  the  bonded  contract 
which  is  in  default  by  the  Principal;  or  the 
penal  sum  of  the  bond  less  amounts 
recovered  (by  offset  or  otherwise)  by  reason 
of  the  principal's  defenses  or  causes  of 
actions  against  the  obligee  on  the  bonded 
contract  and  less  any  sums  recovered  from 
indemnitors  and  other  salvage. 

(d)  Expenses  specifically  allocable  to  the 
investigation.'  adjustment,  negotiation, 
settlement  of  or  resistance  to  a  given  claim 
(including  court  costs  and  reasonable 
attorney's  fees)  for  loss  resulting  from  the 
breach  of  the  terras  of  the  guaranteed  bond, 
but  excluding  all  office  expense,  all 
employment  costs  pertaining  tc  permanent 
employees,  all  other  internal  expenses  of 
Surety,  or  external  expenses  for  claims 
handling  or  administration. 

(e)  Expenses  shall  also  include  court  costs 
and  reasonable  attorney's  fees  incurred  in 
suits  to  enforce  mitigation  of  loss  as  defmed 
in  paragraphs  [a]  through  (c)  of  this  Article, 
including  suits  to  obtain  sums  due  from 
obligees,  indemnitors,  principals  and  others: 
Provided,  however.  That  no  such  expense 
shall  be  paid  for  any  such  suits  filed  against 
the  United  States  of  America  or  any  of  its 
agencies,  officers  or  employees  unless  the 
Surety  has,  prior  to  filing  such  suit,  received 
written  concurrence  from  SBA  that  such  suit 
should  be  Hied. 

(f)  "Loss"  shall  not  include  attorney's  fees 
and  court  costs  incurred  by  Surety  in  a  suit 
by  or  against  SBA  or  its  Administrator,  and 
shall  not  include  such  costs  or  payments 
arising  out  of  a  suit  by  a  Principal  against 
Surety. 

2.  The  Surety  shall  take  all  reasonable 
action  to  minimize  loss  including,  but  not 
limited  to,  obtaining  indemnification 
agreements  of  the  principal  and  third  parties, 
secured  by  such  collateral  as  is  deemed 


necessary  by  the  Surety  or  SBA.  In  the  event 
of  loss,  the  Surety  will  pursue  all  sources  of 
recovery  at  law  or  equity  and  will 
discontinue  such  efforts  only  with  the  written 
coiuent  of  SBA.  Surety  shall  own  all  suits, 
claims,  defenses,  rights,  privileges  and  legal 
interests  arising  out  of  the  guaranteed  bonds 
and  shall  be  the  real  party  in  interest  thereto: 
provided,  however,  any  dispute  between 
Surety  and  another  Surety  or  Sureties  whose 
losses  are  guaranteed  by  SBA  shall  be 
referred  in  writing  to  SBA  for  mediation  and 
possible  settlement  before  the  Sureti^ 
engage  in  litigation  concerning  the 
guaranteed  bond. 

Article  VII 

Claims,  Salvage  and  Parties 

If  any  suit  or  claim  is  flled  against  the 
Surety  which  Surety  in  good  faith  believes  it 
will  be  required  to  pay,  the  Surety  shall 
inform  SBA  on  Form  994)  within  30  calendar 
days  of  receipt  of  notice  of  the  suit  or  claim 
at  its  home  office.  The  Surety  shall  manage 
the  suit  or  claim  and  compromise,  settle,  or 
defend  such  suit  or  claim  unless  SBA  notifies 
the  Surety  within  30  calendar  days  of  the 
receipt  from  Surety  of  such  notice  to  assign 
all  of  its  right,  title  and  interest  in  the  suit  or 
claim  to  SBA.  In  the  event  of  such  assignment 
the  agreed  percentage  of  loss  shall  not 
change.  In  the  administration  of  such  claim 
the  Surety  will  follow,  to  the  extent  practical 
and  possible,  the  guidelines  set  forth  in  the 
SBA  Standard  Operating  Procedure,  Surety 
Bond  Guarantee  Program  (SOP  50-45)  as 
furnished  by  SBA.  Any  proposed  major 
departiire  from  these  guidelines  will  be 
promptly  communicated  to  SBA  for  its  prior 
wTitten  approval.  Any  salvage  or  other 
recovery  by  Surety  of  SBA  will  be  shared  in 
the  same  proportion  as  loss  by  the  Surety  and 
SBA:  provided,  however,  that  existing 
reinsurance  shall  not  be  considered  ai 
salvage  or  other  recovery. 

This  Agreement  is  made  exclusively  for  the 
benefit  of  the  Surety  and  SBA.  and  does  not 
confer  any  rights  or  benefits  on  any  other 
party,  including  any  right  of  action  against 
SBA  by  any  person  claiming  under  the  SBA 
guaranteed  bonds  or  otherwise. 

Article  VIII 

Premium,  Contractor's  Fee  and  Guarantee 

Fee 

The  Surety  warrants  that  it  will  charge  and 
collect  as  its  premium  for  the  guranteed  bond 
no  greater  amount  than  set  forth  in  its  rate 
schedule  as  filed  and  approved  by  the 
applicable  state  or  other  regulatory  authority, 
if  any.  The  Surety  shall  pay  to  SBA  as  a  fee 

for  this  guarantee %  of  the  premiums  for 

the  guaranteed  bonds.  The  same  percentage 
of  premiums  will  apply  to  increases  or 
reductions  due  to  contract  changes.  SBA  shall 
charge  no  fee  to  the  Surety  or  to  the 
contractor  on  a  bid  bond  guarantee.  Premium 
and  surety  guarantee  fee  adjustments  based 
on  a  bond  amount  adjustment  of  $10,000  or 
less  shall  be  disregarded.  Surety  shall  make 
no  charge  to  the  contractor  except  as  stated 
above,  or  where  services  are  performed  at 
the  request  of  and  for  the  contractor  and  the 
additional  charge  or  fee  is  permitted  by  the 
applicable  state  or  other  regulatory  authority. 
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if  any.  such  additional  charge  or  fee  to  be 
promptly  disclosed  to  SBA. 

Article  IX 

Accounting  Reports  and  Remittances 
Surety  shall  mail  to  SBA.  on  a  form 
prescribed  by  SBA,  within  forty-five  calendar 
days  of  the  issuance  of  the  final  bond,  a 
statement  of  Surety's  guarantee  fee  owed  to 
SBA.  and  remit  to  SBA  the  amount  due  as 
shown  on  such  statement. 

In  addition.  Surety  shall  within  forty-five 
calendar  days  from  the  end  of  each  month 
give  a  statement  of  all  claim  reserves 
established  or  changed  during  such  month, 
and  the  following  information  (subject  to 
OMB  approval): 

(a)  Statement  of  Losss  paid,  with  expenses 
pertaining  thereto  segregated. 

(b)  Statement  of  salvage  or  other  recovery 
(with  payment  of  SBA's  share). 

(c)  An  estimate  of  expected  attorney  fees 
with  n^mes  of  attorneys,  hours  of  estimated 
work,  title  of  suit  or  nature  of  work. 

Article  X 

Insolvency 

In  the  event  of  the  insolvency  of  the  Surety 
the  rights  of  the  receiver,  trustee  in 
bankruptcy  or  other  representative  of  the 
insolvent  Surety  shall  be  no  greater  than 
those  of  the  Surety  while  solvent  and  no 
claim  against  SBA  will  be  paid  to  a  receiver, 
trustee  in  bankruptcy  or  other  representative 
of  the  insolvent  Surety  until  a  creditor's  claim 
has  been  paid  by  the  receiver,  trustee  in 
bankruptcy  or  other  representative.  Surety 
and  SBA  agree  that  there  is  no  privity  of 
contract  between  SBA  and  the  principals  or 
obligees  on  the  guaranteed  bonds  and  the 
Surely  covenants  that  it  will  not  represent 
that  such  privity  exists  or  represent  that  it  is 
the  agent  or  representative  of  SBA  in  the 
issuance  of  its  bonds. 

Article  XI 

Surety  represents  that,  to  the  best  of  its 
knowledge,  its  agents,  officers,  directors, 
individual  partners  or  individuals  holding  ten 
or  more  percent  of  its  voting  securities,  as  the 
case  may  be,  possess  business  integrity,  as 
defined  in  13  CFR  115.16(b),  except  as 
separately  noted.  Surety  will  notify  SBA 
when  any  of  these  individuals  subsequently 
ceases  to  qualify  under  said  section.  Surety 
agrees  that  SBA  may  require  submission  of 
SBA  Form  912,  Statement  of  Personal  History 
(OMB  Approval  .No.  32450178)  from  any  of 
these  individuals. 

Article  XII 

Construction  of  Agreement;  Other  Laws 

SBA's  Surety  Bond  Guarantee  Regulations. 
13  CFR  Part  115,  as  they  may  be  amended 
from  time  to  time,  are  incorporated  herein  as 
if  fully  set  forth  here  and  if  any  Article, 
sentence,  phrase  or  part  of  this  Agreement  is 
in  conflict  with  the  regulations  as  amended, 
the  latter  will  prevail  over  the  former  in 
construing  and  applying  this  Agreement. 

In  Witness  Whereof,  SBA  and  Surety  have 
caused  this  agreement  to  be  executed  in 
duplicate  originals. 

Small  Business  Administration 


TiUe 


on 


Surety 


■  [Corp.  Seal] 


by 


Attest - 


President 


by. 


[SBA  Seal] 


on    — 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.016,  Bond  Guarantee 
Assistance  for  Surety  Companies] 

Dated:  ]uly  24, 1985. 
lames  C.  Sanders, 
Administrator. 
[FR  Doc.  85-19677  Filed  8-20-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  8S-ASW-14] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  (BHTI),  Model 
2228  and  222U  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  inspection  and  repair  (if 
necessary)  or  modification  of  tailbooms 
on  BHTI  Model  222B  and  222U 
helicopters.  The  AD  is  prompted  by  two 
reports  of  tailbooms  with  cracked  skin. 
The  proposed  AD  is  needed  to  preclude 
operation  of  the  helicopter  with  a  crack 
in  the  tailboom  skin.  The  crack  may 
propagate  and  thus  result  in  failure  of 
the  tailboom  and  probable  loss  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  September  20, 1985. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to;  Office  of 
the  Regional  Counsel,  FAA,  Southwest 
Region.  P.O.  Box  1689.  Forth  Worth.  TX 
76101.  or  delivered  in  duphcate  to: 
Office  of  the  Regional  Coimsel,  FAA. 
Southwest  Region,  Room  158,  Building 
3B,  4400  Blue  Mound  Road,  Forth  Worth, 
TX  76106.  Comments  delivered  must  be 
marked:  Docket  Number  85-ASW-14. 
Comments  may  be  inspected  in  Room 
158,  Building  3B,  Office  of  the  Regional 
Counsel.  Southwest  Region,  between  8 
a.m.  and  4  p.m.  weekdays,  except 
Federal  holidays. 

The  applicable  service  instructions 
are  BHTI  Alert  Service  Bulletin 
Numbers  222-85-28  and  222U-85-3  for 
the  BHTI  Model  222B  and  222U 


helicopters,  respectively.  The  alert 
service  bulletins  may  be  obtained  from 
Bell  Helicopter  Textron.  Inc.,  P.O.  Box 
482.  Forth  Worth,  TX  76101. 

Copies  of  the  alert  bulletiiu  are 
contained  in  the  Rules  Dockets,  Office 
of  the  Regional  Counsel,  FAA, 
Southwest  Region.  4400  Blue  Mound 
Road.  Forth  Worth.  TX  7810a 

FOR  FURTHER  INFORMAIION  CONTACT: 

Gary  B.  Roach,  Helicopter  CertificatioD 
Branch,  ASW-170.  Aircraft  Certification 
Division.  Southwest  Region.  Federal 
Aviation  Administration,  P.O.  Box  1689. 
Forth  Worth,  TX  76101,  telephone 
number  (817)  877-2593. 

SUPPLEMENTARY  INFORMA'POM: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duphcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  nde.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket.  Office  of  the 
Regional  Coimsel.  4400  Blue  Mound 
Road.  Forth  Worth.  TX,  for  examination 
by  interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  the 
proposed  AD,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  sumbit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  85-ASW-14."  The  postcard 
will  be  dated/ time  stamped  and 
returned  to  the  commenter. 

There  have  been  two  reports  of  cracks 
in  the  tailboom  of  BHTI  Model  222B  and 
222U  helicopters.  These  cracks 
originated  in  the  skin  on  top  of  the 
tailboom  between  the  legs  of  the  aft 
driveshaft  cover  support  at  Boom 
Station  341.  In  one  report  the  crack 
extended  through  the  upper  flange  of 
one  supporting  longeron. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  aircraft  of  this  type, 
the  proposed  AD  would  require 
inspection  and  repair  (if  necessary),  or 
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modification  of  tailboom  Part  Numbers 
(P/N)  222-03&-150-103  and  222-035-150- 
107.  The  proposed  rule  will  incorporate, 
by  reference,  manufacturer's  service 
instructions. 

The  FAA  has  determined  this 
proposed  regulation  involves  44 
helicopters  for  an  estimated  total  cost  of 
$54,282.80  or  approximately  $1,233.70 
per  helicopter.  Therefore,  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291.  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  {44  FR  11034; 
February  26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4]  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  Part  39  of  the 
FAR  as  follows: 

PART  3»-{AyENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Auathority:  49  U.S.C.  1354(a).  1421.  and 
1423;  49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Bell  HeKcopter  Textron.  Ina  (BHTI):  Applies 
to  BHTI  Model  222B  and  222U 
helicopters  that  have  tail  lx>oin 
assembly.  P/N  222-035-150-103  or  -107. 
installed. 
To  prevent  possible  failure  of  the  tail 

boom,  accomplish  the  following: 

(a)  Within  the  next  25  hours'  time  in  serxice 
and  thereafter  at  intervals  not  to  exceed  25 
hours,  inspect  the  tailboom  in  accordance 
with  Part  I  of  BHTI  Alert  Service  Bulletin 
Number  222-85-28  for  the  Model  222B  and 
Number  222U-85-3  for  the  Model  222U. 

(b)  If  any  crack  is  identified  during  the 
inspection  required  in  paragraph  (a)  above. 
Part  II  (Repair)  or  Part  III  (Modification)  of 
Alert  Service  Bulletin  Number  222-85-28  for 
the  Model  222B  or  Number  222U-85-3  for  the 
Model  222U  must  be  accomplished  liefbre 
further  flight. 

(c)  Upon  completition  of  Part  U  (Repair)  or 
Part  III  (Modification)  of  Alert  Service 
Bulletin  Number  222-65-28  for  the  Model 
222B  or  Number  222U-«5-3  for  the  Model 
222U.  the  inspecUon  required  by  paragraph 
(a)  of  this  AD  are  no  longer  necessary. 

(d)  This  AD  does  not  apply  if  Part  II 
(Repair)  or  Part  ID  (Modification)  of  Alert 
Service  Bulletin  Number  222-65-28  for  the 


Model  222B  or  222U-85-3  for  the  Model  222U 
has  been  previously  accomplished. 

(e)  Any  equivalent  method  of  compliance 
with  this  AD  must  be  approved  by  the 
Manager.  Helicopter  Certification  Branch. 
Federal  Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth.  TX  78106. 

(f)  In  accordance  with  5521.197  and  21.199. 
flight  is  permitted  to  a  base  where  the 
inspection  required  by  this  AD  may  be 
accomplished. 

Issued  in  Fort  Worth.  Texas,  on  August  2, 
1985. 
CR.  Melugin,  Jr., 

Director.  Southwest  Region. 

[FR  Doc  85-19896  FUed  8-20-85;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  No.  9182] 

Welder  Health  and  Fitness,  Inc.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Put>Hc  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
Woodland  Hills,  Calif,  manufacturer  and 
distributor  of  nutrient  supplements  and 
three  corporate  officers,  among  other 
things,  to  make  refimds  to  piuxhasers  of 
"Anabolic  Mega-Pak"  or  "Dynamic  Life 
Essence."  If  the  refunds  total  less  than 
$400,000,  respondents  would  be  required 
to  donate  the  difference  to  fund  research 
on  the  relationship  of  nutrition  to  muscle 
development.  Respondents  would  be 
required  to  pubUsh  notices  of  the  refund 
offer  in  two  bodybuilding  magazines. 
Additionally,  respondents  would  be 
prohibited  h-om:  [1]  Making 
imsubstantiated  claims  that  its  products 
promote  muscular  development,  produce 
human-growth  hormone  or  that  its 
products  are  imique;  and  (2) 
misrepresenting  any  scientific  test, 
research  article,  siuT^ey  or  other 
scientiHc  opinion  or  data  as  it  applies  to 
their  products. 

DATE:  Comments  must  be  received  on  or 
before  October  21, 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary.  Room  136,  6th  St.  and  Pa. 
Ave.,  N.W.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Sirota,  Chicago  Regional  OfHce. 
Federal  Trade  Commission.  55  East 


Monroe  St.,  Suite  1437.  Chicago,  IL 
60603.  (312)  353-4423. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6{f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  S  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(0).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4,9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Nutrient  supplements,  Trade 
practices. 

Before  Federal  Trade  Conunission 

[Docket  No.  9162] 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  Welder  Health  and 
Fitness.  Inc..  a  corporation.  Joseph 
Weider.  individually  and  as  an  officer  of 
Welder  Health  and  Fitness.  Inc.,  M.L.E. 
Holding  Co.  Ltd.,  a  corporation,  and  Ben 
Weider,  individually  and  as  a  director  of 
Weider  Health  and  Fitness,  Inc.,  and  as 
an  officer  of  M.L.E.  Holding  Co.  Ltd. 

The  agreement  herein,  by  and 
between  Weider  Health  and  Fitness. 
Inc..  a  corporation,  by  its  duly 
authorized  officer,  Joseph  Weider, 
individually  and  as  an  officer  of  Weider 
Health  and  Fitness,  Inc.,  M.L.E.  Holding 
Co.  Ltd.,  a  corporation,  by  its  duly 
authorized  officer  and  Ben  Weider, 
individually,  as  a  former  director  of 
Weider  Health  and  Fitness,  Inc.  and  as 
an  officer  of  M.LE.  Holding  Co.  Ltd., 
hereafter  sometimes  referred  to  as 
respondents,  and  counsel  for  the  Federal 
Trade  Commission,  is  entered  into  in 
accordance  with  the  Commission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that: 

1.  Respondent  Weider  Health  and 
Fitness,  Inc.  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
California,  with  its  office  and  principal 
place  of  business  at  21100  Erwin  Street, 
Woodland  Hills.  California  91387. 

Respondent  Joseph  Weider  is  an 
officer  of  the  corporate  respondent 
Weider  Health  and  Fitness,  Inc.  He  has 
formulated,  directed  and  controlled  the 
acts  and  practices  of  that  corporation. 
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His  address  ia  the  same  as  that  of 
Weider  Health  and  Fitness,  Inc. 

Respondent  M.LuE.  Holding  Co.  Ltd.  is 
a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  Province  of  Quebec. 
Canada,  with  its  office  and  principal 
place  of  business  at  2875  Bates  Road. 
Montreal.  Quebec.  Canada  H3S 1B3. 
M.L.E.  Holding  Co.  Ltd.  owns  Weider 
Health  and  Fitness,  Inc.  It  has  the 
authority  to  formulate,  direct  and 
control  the  acts  and  practices  of  Weider 
Health  and  Fitness  Inc.  and  derives 
significant  financial  benefits  from  the 
allegedly  deceptive  acts  and  practices  of 
Weider  Health  and  Fitness.  Inc. 

Respondent  Ben  Weider  is  the 
President  of  M.L.E.  Holding  Co.  Ltd.  and 
has  voting  control  of  all  shares  of  that 
corporation.  In  addition,  he  was  a 
meint>er  of  the  Board  of  Directors  of 
Weider  Health  and  Fitness,  Inc.  until 
June  1, 1983.  He  has  the  authority  to 
control  the  acts  and  practices  of  Weider 
Health  and  Fitness,  Inc.  His  address  is 
the  same  as  that  of  M.L.E.  Holding  Co. 
Ltd. 

2.  Respondents  have  been  served  with 
a  copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging 
them  with  violation  of  section  5  and 
section  12  of  the  Federal  Trade 
Commission  Act  and  have  filed  answers 
to  said  complaint  denying  said  charges. 

3.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding. 

4.  Respondents  waive; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  the  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  TTie  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 


purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  the 
law  has  been  violated  as  alleged  in  the 
said  copy  of  the  complaint  issued  by  the 
Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  {  3.25(f)  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to 
respondents,  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  e^ect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  to  respondents  Weider  Health 
and  Fitness,  Inc.  and  Joseph  Weider  or 
by  the  Canadian  postal  service  to 
respondents  M.L.E.  Holding  Co.  Ltd.  and 
Ben  Weider  of  the  decision  containing 
the  agreed-to  order  to  respondents' 
addresses  as  stated  in  this  agreement,  or 
to  their  counsel,  shall  constitute  service. 
Respondents  waive  any  right  they  might 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or  to 
contradict  the  terms  of  the  order. 

8.  Respondents  have  read  the 
complaint  and  the  order  contemplated 
hereby.  They  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Respondents 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

9.  With  respect  to  the  deceptive  acts 
or  practices  which  are  alleged  in  the 
complaint  and  which  occurred  prior  to 
the  date  of  service  of  this  Order,  the 
Commission's  acceptance  of  this 
agreement  will  constitute  a  waiver  of  all 
claims  the  Commission  may  have 
against  respondents  for  consumer 
redress  under  section  19  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  57b. 

Order 


It  is  ordered  that  respondents  Weider 
Health  and  Fitness.  Inc.,  a  corporation. 


its  successors  and  assigns,  and  its 
officers,  Joseph  Weider,  individually 
and  as  an  officer  of  Weider  Health  and 
Fitness,  Inc.,  M.LE.  Holding  Co.  Ltd..  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  Ben  Weider, 
individually,  as  a  former  director  of 
Weider  Health  and  Fitness,  Inc.  and  as 
an  officer  of  M.LE.  Holding  Co.  Ltd.,  and 
respondents'  agents,  representabves, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with 
manufacturing,  labeling,  packaging, 
offering  for  sale,  selling,  distributing  or 
advertising  the  nutrient  supplements 
known  from  1963  to  19B5  as  "Anabolic 
Mega-Pak"  and  Dynamic  Life  Essence" 
or  of  any  other  food  or  substantially 
similar  composition,  or  affecting 
conunerce,  as  "food"  and  "commerce" 
are  defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  that 

A.  A  typical  user  of  any  such  food  will 
achieve  greater  for  faster  muscular 
development  than  a  non-user. 

B.  A  typical  user  of  any  such  food  will 
achieve  results  similar  to  or  superior  to 
those  results  bodybuilders  generally 
believe  are  achievable  through  use  of 
anaboUc  steroids,  e.g.,  rapid  and 
substantial  muscular  development 

C.  Any  such  food  will  stimulate 
greater  production  or  release  of  human 
growth  hormone,  resulting  in  greater  or 
faster  muscular  development  in  users 
than  in  non-users; 

D.  The  nutrient  supplement  know  from 
1983  to  1985  as  "Dynamic  Life  Essence" 
or  any  other  food  of  substantially 
similar  composition  is  unlike  any  other 
amino  acid  source  in  the  world.  e.g..  it  is 
unique:  or 

E.  The  nutrient  supplement  known 
from  1983  to  1985  as  "Anabohc  Mega- 
Pak"  or  any  other  food  or  substantially 
similar  composition  was  developed  by  a 
team  of  the  worid's  most  renowned 
nutritional  biochemists,  exercise 
physiologists  and  trainers,  unless  it  was 
so  developed. 

// 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with 
manufacturing,  labeling  packaging, 
offering  for  sale,  selling,  distribution  or 
advertising  any  nutrient  supplement  or 
other  food,  in  or  affecting  commerce,  as 
"food"  and  "commerce"  are  defined  in 
the  Federal  Trade  Commission  Act  do 
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forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
that: 

A.  Typical  user  of  any  such  nutrient 
supplement  or  other  food  will  achieve 
greater  or  faster  muscular  development 
than  a  non-usen 

B.  A  typical  user  of  any  such  nutrient 
supplement  or  other  food  will  achieve 
results  similar  to  or  superior  to  those 
results  bodybuilders  generally  believe 
are  achievable  through  use  of  anabolic 
steroids,  e.g..  rapid  and  substantial 
muscular  deveopment; 

C.  Any  such  nutrient  supplement  or 
other  food  will  stimulate  production  or 
release  of  human  growth  hormone  or 
any  other  bodily  substance  that  affects 
or  is  represented  to  affect  muscular 
development; 

D.  Any  such  nutrient  supplement  or 
other  food  is  unique;  or 

E.  Any  such  nutrient  supplement  or 
other  food  was  developed,  approved, 
tested  or  endorsed  by  any  person(s) 
having  the  particular  qualifications. 
status,  reputation  or  expertise  claimed 
Unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
the  representation.  "Competent  and 
reliable  scientific  evidence"  shall  mean 
for  purposes  of  this  Order  any  test, 
analysis,  research,  study,  survey  or 
other  evidence  that  has  been  conducted 
and  evaluated  in  an  objective  manner 
by  persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  or  science  to  yield  accurate 
and  reliable  results. 

/// 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
offices,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with 
manufacturing.  labeHng,  packaging, 
offering  for  sale,  selling,  distributing  or 
advertising  any  nutrient  supplement  or 
other  food,  in  or  affecting  commerce,  as 
"food"  and  "commerce"  are  defined  in 
the  Federal  Trade  Commission  Act, 
marketed  to  assist  users  in  achieving 
greater  or  faster  muscular  growth  or 
development  than  non-users,  do 
forthwith  cease  and  desist  from 
misrepresentating  in  any  manner, 
directly  or  by  implication,  the  purpose, 
content,  sample,  reliability,  results  or 
conclusions  of  any  scientific  test, 
research  article,  survey  or  any  other 
scientific  opinion  or  data. 

IV 

It  is  further  ordered  that  respondents. 


within  30  days  of  service  of  this  Order, 
send  a  Notice  Letter,  Refund  Form  and 
Notarized  Statement  by  first  class  mail, 
in  an  envelope,  as  described  below,  in 
all  material  respects  consistent  with,  but 
not  necessarily  identical  to,  the 
materials  attached  to  this  Order  as 
Appendices  A  and  B.  and  no  other 
information,  to  all  consumer  mail  order 
purchasers  of  the  Anabolic  Mega-Pak  or 
Dynamic  Life  Essence,  or  both,  whose 
orders  Weider  Health  and  Fitness.  Inc. 
received  on  or  before  October  5. 1984.  to 
all  consumer  telephone  purchasers 
whose  orders  were  received  on  or 
before  September  30. 1984.  to  all 
consumers  who  answered  respondents' 
Anabohc  Mega-Pak  questionnaire  that 
appeared  in  the  September  1984  issue  of 
Muscle  and  Fitness  magazine,  to  all 
current  subscribers  of  Muscle  and 
Fitness  or  Flex  magazines,  and  to  all 
consumers  who  call  or  write  to 
respondents  requesting  information 
about  this  Order.  In  addition, 
respondents  shall  send  a  pre-paid  self- 
addressed  return  envelope,  as  described 
below,  to  all  consumers  to  whom  notice 
shall  be  sent  by  first  class  mail,  except 
those  consumers  who  are  current 
subscribers  to  Muscle  and  Fitness  or 
Flex  magazine.  Respondents  are  not 
required  to  send  duplicate  notice 
materials  if  a  consumer  falls  within 
more  than  one  of  the  foregoing 
categories. 

The  envelope  that  contains  the  Notice 
Letter,  Refund  Form.  Notarized 
Statement  and  return  envelope  mailed  to 
consumers  shall  contain  in  the  upper  left 
hand  comer  the  following  return 
address:  Federal  Trade  Commission/ 
Weider  Refund  Agreement.  21100  Erwin 
Street.  Woodland  Hills.  CA  91367. 

The  envelope  mailed  to  consumers 
shall  also  have  the  words  "ADDRESS 
CORRECTION  REQUESTED"  and 
"RETURN  POSTAGE  GUARANTEED" 
in  the  upper  left  hand  comer.  For  each 
Notice  Letter  for  which  respondents 
receive  a  corrected  address, 
respondents  shall  within  twenty-one  (21) 
business  days  after  respondents  have 
received  the  corrected  address  send  the 
Notice  Letter.  Refund  Form.  Notarized 
Statement  and  return  envelope, 
addressed  to  the  original  addressee  with 
the  corrected  address. 

The  pre-paid  self-addressed  return 
envelope  shall  contain  the  following 
words  on  the  outside  of  the  envelope 
under,  on  or  below  the  envelope  seal 
flap: 


MAKE  SimE  YOU  HAVE  ENCLOSED  YOUR 
REFUND  FORM  AND 

(for  those  who  didn't  purchase  by  mail  or 
telephone  from  Weider) 

ONE  OF  THE  THREE  WAYS  OF  SHOWING 
PROOF  OF  PURCHASE 

V 

It  is  further  ordered  that  respondents 
shall  place,  at  least  twice  in  the  first 
four  (4)  months  after  the  date  of  servrce 
of  this  Order,  and  cause  to  be 
disseminated  in  the  national  full- 
circulation  editions  of  both  Muscle  and 
Fitness  and  Flex  magazines: 

(1)  A  prominently  placed, 
conspicuously  printed,  black  on  white 
half  page  version  of  the  Notice  Letter 
attached  to  this  Order  as  Appendix  A. 
or  a  half  page  Notice  Letter  in  all 
material  respects  consistent  with  the 
NOTICE  LETTER  attached  to  this  Order 
as  Appendix  A;  and 

(2)  a  REFUND  FORM  and 
NOTARIZED  STATEMENT  form  in  all 
material  respects  consistent  with  those 
forms  as  they  appear  in  Appendix  B 
with  the  top  half  of  the  page  containing 
the  Notice  Letter  (Appendix  A) 
separated  the  bottom  half  by  a  dotted 
line  and  the  bottom  half  containing  the 
Refund  Form  and  Notarized  Statement. 
VI 

It  is  further  ordered  that  respondents 
shall  in  the  manner  described  below 
offer  reimbursement  of  the  total 
purchase  price  paid  for  these  products, 
(including  costs  of  postage,  handling  and 
tax)  to  any  mail  order  consumer 
purchaser  of  Anabolic  Mega-Pak. 
Dynamic  Life  Essence,  or  both,  whose 
orders  Weider  Health  and  Fitness,  Inc. 
received  on  or  before  October  5, 1984. 
and  to  any  consumer  who  purchased 
such  product(s)  on  or  before  September 
30.1984. 

Respondents  shall  mail  refund  checks, 
and  no  other  information,  within  sixty 
(60)  days  of  the  closing  date  for  receipt 
of  both  refund  requests  and  proper 
evidence  of  purchase,  for  the  total 
pmchase  price  (including  costs  of 
postage,  handling  and  tax)  to  those 
purchasers  eligible  to  receive 
reimbursement  who  make  requests  and 
provide  proper  evidence  of  purchase  on 
or  before  the  closing  date.  Respondents 
shall  reimburse  each  customer  who  is 
eligible  for  a  refund  and  who  did  not  use 
a  postage-paid  return  envelope 
fumished  by  respondents  to  request  a 
refund,  an  additional  twenty-two  cents 
($.22).  The  dollar  amount  of 
reimbursements  shall  be  based  on 
Weider  Health  and  Fitness,  Inc.'s 
suggested  retail  price  for  Anabolic 
Mega-Pak  and  Dynamic  Life  Essence  if 
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records  of  actual  purchase  prices  are  not 
available.  For  purposes  of  this  Order  the 
"closing  date"  for  receipt  of  refund 
requests  shall  be  the  last  day  of  the 
month  following  the  month  in  which 
magazines  containing  the  second  notice 
are  offered  for  sale.  For  purposes  of  this 
Order,  "proper  evidence  of  purchase" 
shall  mean: 

{!)  For  mail  order  purchases  from 
respondents,  respondents'  own  sales 
records  of  purchase  orders  received  on 
or  before  October  5, 1984; 

(2)  For  telephone  purchases  from 
respondents,  respondents'  own  sales 
records  of  purchase  orders  received  on 
or  before  September  30, 1984; 

(3)  For  purchases  of  Anabolic  Mega- 
Pak  or  Dynamic  Life  Essence  by  any 
other  means, 

(a)  The  portion  of  the  Anabolic  Mega- 
Pak  box.  or  Dynamic  Life  Essence  bottle 
lable  that  contains  the  batch  control 
numbers  issued  for  those  products  on  or 
before  July  29, 1984;  or 

(b)  Copies  of  a  receipt,  invoice,  credit 
card  record  or  both  sides  of  a  cancelled 
check,  dated  on  or  before  September  30, 
1984.  that  indicate  the  specific 
product(8)  purchased;  or 

(c)  The  NOTARIZED  STATEMENT 
form  attached  to  this  Order  as  part  of 
Appendix  B,  or  a  form  in  all  material 
respects  consistent  with  the  form 
attached  as  part  of  Appendix  B.  A 
Notarized  Statement  shall  not  be 
deemed  "proper  evidence  of  purchase" 
for  more  than  two  boxes  of  Anabolic 
Mega-Pak  and  two  bottles  of  Dynamic 
Life  Essence. 

If  respondents'  own  sales  records  do 
not  confirm  the  amount  a  consumer 
claims  to  have  purchased  by  mail  order 
or  telephone  from  respondents, 
respondents  shall  immediately  notify  the 
consumer  of  the  consumers'  right  to 
verify  the  purchase  with  the  same 
"proper  evidence  of  purchase"  available 
to  other  consumer  purchasers,  and  shall, 
at  the  time  all  other  refund  checks  are 
mailed,  mail  refund  checks  to  sush 
consumers  in  the  amoimt  that  sales 
records  do  confirm. 

VII 

It  is  further  ordered  that  if  the  total  of 
the  amount  of  reimbursement 
respondents  pay  to  purchasers  of  the 
Anabolic  Mega-Pak  or  Dynamic  Life 
Essence,  or  both,  plus  the  amoimt 
respondents  pay  in  postage  for  mailing 
of  the  Notice  Letters,  return  envelopes 
and  refund  checks  is  less  than  Four 
Hundred  Thousand  Dollars  ($400,000.00), 
then  respondents  shall  in  the  manner 
described  below  donate  an  amount 
equal  to  the  difference  between  the  total 
of  the  amount  paid  in  reimbursements 
and  Four  Hundred  Thousand  Dollars 


($400,000.00),  minus  the  amount  paid  for 
first  class  postage,  to  a  university, 
foundation  or  research  institute  to  which 
the  National  Science  Foundation 
awarded  program  grants  or  contracts  in 
Fiscal  Year  1981  or  any  year  thereafter 
for  research  in  the  fields  of  physiology, 
cell  or  molecular  biology.  The  donation 
shall  be  payable  in  four  equal 
installments  over  a  four  year  period,  the 
first  payment  to  be  made  within  one 
hundred  and  twenty  (120)  days  of 
issuing  the  final  reimbursement  checks 
and  each  subsequent  payment  to  be 
made  no  later  than  every  twelve  months 
thereafter.  Such  funds  shall  be 
designated  "for  the  purpose  of  research 
on  the  relationship  of  nutrition  to  muscle 
development."  Respondents  may  divide 
such  funds  between  no  more  than  two 
(2)  recipients.  Respondents'  donation 
shall  have  no  conditions  attached 
thereto,  including  but  not  limited  to 
retaining  any  proprietary  interest  in  the 
results  of  the  recipient's  research  or 
requiring  the  donation  recipient  to 
publish  in  any  of  respondents' 
magazines.  No  portion  of  these  funds 
may  be  used  to  compensate  any  person, 
or  his  or  her  agent(s],  who  has  been 
employed  by,  has  consulted  for,  or  has 
received  remuneration  from  respondents 
at  any  time  prior  to  the  date  of  service 
of  this  Order.  In  the  event  of  default  in 
any  payment,  which  default  continues 
for  ten  (10)  days  beyond  the  due  date  of 
payment,  the  entire  remaining  amoimt 
shall  immediately  become  due.  and  be 
placed  in  escrow  under  control  of  the 
Federal  Trade  Commission  for  the 
benefit  of  the  university,  foundation  or 
research  institute  previously  designated 
by  respondents  to  receive  the  funds. 

VIII 

If  is  further  ordered  that  whenever,  in 
any  publication  that  respondents  own  or 
control,  respondents  identify  themselves 
as  the  funding  source  for  the  research 
referred  to  in  Paragraph  VII.  they  shall 
also  state  clearly  and  conspicuously  that 
the  funding  was  provided  as  part  of  a 
settlement  agreement  with  the  Federal 
Trade  Commission  resulting  from  a 
complaint  issued  by  the  Federal  Trade 
Commission. 

IX 

It  is  further  ordered  that  respondents 
shall,  for  at  least  two  (2)  years  after  the 
date  of  the  last  dissemination  of  the 
representation,  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  at  a  place  it 
designates  for  inspection  and  copying 
copies  of: 

1.  All  materials  that  respondents 
relied  upon  in  disseminating  any 
representation  covered  by  this  Order. 


2.  All  test  reports,  studies,  surveys,  or 
demonstrations  in  their  possession  or 
control  or  of  which  they  have 
knowledge  that  contradict  any 
representation  of  respondents  that  is 
covered  by  this  Order. 

3.  All  materials  evidencing 
respondents'  compliance  with  Paragraph 
VII  above. 


It  is  further  ordered  that  respondents 
shall  for  at  least  t»vo  (2)  years  after 
service  of  this  Order,  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  at  a  place  it 
designates  for  inspection  and  copying 
copies  of: 

1.  Records  evidencing  the  number  and 
cost  of  Notice  Letters  sent  to  the  U.S. 
Postal  Service  for  mailing  and  the  actual 
cost  for  mailing  the  return  envelopes 
referred  to  in  Paragraph  IV  above  and 
the  refund  checks  referred  to  in 
Paragraph  VI  above. 

2.  All  Notice  Letters  returned  to  the 
respondents  as  undeliverable. 

3.  The  name  and  last  known  address 
of  each  purchaser  of  the  Anabolic  Mega- 
Pak  and/or  Dynamic  Life  Essence,  or 
both,  who  was  sent  the  Notice  Letter 
and  the  address  to  which  any 
subsequent  Notice  Letter  to  that 
purchaser  was  sent. 

4.  A  copy  of  each  Refund  Form, 
returned  to  respondents. 

5.  The  name  and  last  known  address 
of  each  purchaser  of  the  Anabolic  Mega- 
Pak  or  Dynamic  Life  Essence,  or  both, 
who  received  reimbursement  and  the 
amount  of  such  reimbursement 

6.  The  name  and  last  known  address 
of  each  purchaser  of  the  Anal)oUc  Mega- 
Pak  or  Dynamic  Life  Essence,  or  both, 
who  requested  reimbursement,  was 
refused  and  the  reason  for  each  refusal 
to  reimburse. 

XI 

It  is  further  ordered  that  the  corporate 
respondents  shall  for  ten  (10)  years 
following  service  of  this  Order,  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
corporate  respondents  such  as 
dissolution,  assignment,  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  that  may  affect 
compliance  obligations  arising  out  of  the 
Order,  or  of  any  change  in  the  positions 
or  responsibilities  of  Joseph  Weider  or 
Ben  Welder  in  regard  to  any  corporation 
or  subsidiary  of  which  they  are  an 
officer. 
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It  is  further  ordered  that  the  individual 
lespondents  named  herein  shall 
promptly  notify  the  Commission  of  their 
discontinuance  of  their  present  business 
or  employment  and  of  their  affiliation 
with  a  new  business  or  employment 
engaged  in  the  manufacturing,  labeling, 
packaging,  offering  for  sale,  selling, 
distributing  or  advertising  of  any  foods, 
physical  fitness  products  or  publications 
relating  thereto,  or  the  offering  for  sale, 
selling,  distributing  or  advertising  of  any 
services  relating  to  any  foods  or 
physical  fitness,  and,  for  a  period  of  Five 
(5)  years  from  the  date  of  service  of  this 
Order,  shall  promptly  notify  the 
Commission  of  each  affiliation  with  any 
such  new  business  or  employment,  each 
such  notice  to  include  the  respondent's 
new  business  address  and  a  statement 
of  the  nature  of  the  business  or 
employment  in  which  the  respondent  is 
newly  engaged  as  well  as  a  description 
of  respondent's  duties  and 
responsibilities  in  connection  with  the 
business  or  employment. 

XIII 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  maimer  and  form  in  which  it  has 
complied  with  this  Order. 

Appendix  A. — Notice  to  Customers  Who 
May  have  Bought  Anabolic  Mega-Pak  or 
Dynamic  Life  Essence 

Weider  Health  and  Fitness,  Inc. 
(Weider)  has  recently  entered  into  a 
consent  agreement  with  the  Federal 
Trade  Commission  (FTC)  regarding  its 
advertising  for  the  "Anabolic  Mega-Pak" 
and  "Dynamic  Life  Essence."  Weider 
has  entered  into  this  agreement 
purposes  only  and  does  not  admit  that  it 
has  violated  the  law. 

This  agreement  contains  four  main 
provisions: 

(1)  Weider's  advertising  will  not  claim 
that  the  Anabolic  Mega-Pak  or  Dynamic 
Life  Essence  will  cause  greater  or  faster 
muscular  development; 

(2)  Weider  will  support  all  advertising 
claims  for  its  food  supplements  with 
competent  and  reliable  scientific  proof; 

(3)  Weider  will  offer  refunds  to 
eligible  consumers  who  purchased 
Anabolic  Mega-Pak  or  Dynamic  Life 
Essence.  To  determine  if  you  are 
eligible,  complete  and  send  in  the 
attached  form.  You  do  not  have  to  return 
unused  portions  of  either  product  to 
qualify  for  a  refund;  and 

(4)  Weider  will  fund  research  on  the 
relationship  of  nutrition  to  muscle 
development.  The  amount  of  funding 


will  be  based  on  the  refunds  made  in 
connection  with  this  offer. 

If  you  bought  any  of  these  products  by 
mail  or  telephone  from  Weider  Health 
and  Fitness,  Inc.,  just  fill  out  the 
enclosed  REFUND  FORM.  We  will 
check  it  against  our  records  of  your 
purchases  and  the  total  amount  you  paid 
for  them  and  then  determine  your 
eligibility.  This  refund  offer  expires  on 
[to  be  inserted]. 

If  you  bought  any  of  these  products  at 
a  store,  health  club,  etc.,  you  may  prove 
that  you  purcahsed  them  in  one  of  three 
ways.  lust  enclose  in  an  envelope  the 
REFUND  FORM  and  one  of  the 
following: 

1.  An  original  or  copy  of  the  receipt, 
invoice  or  credit  card  record  or  both 
sides  of  a  cancelled  check  that  indicates 
the  specific  product(8)  you  bought.  OR 

2.  The  portion  of  the  Anabolic  Mega- 
Pak  box  or  the  label  of  the  Dynamic  Life 
Essence  bottle,  that  contains  the  blue  4 
or  7-digit  batch  number  (not  the  10-digit 
UPC  number).  OR 

3.  A  completed  NOTARIZED 
STATEMENT, 

AND  mail  the  REFUND  FORM  and  one 
of  the  three  types  of  proof  or  purchase 
to:  Federal  Trade  Commission/Weider 
Refund  Agreement.  21100  Erwin  Street. 
Woodland  Hills,  California  91367. 

Weider  Health  and  Fitness,  Inc.  will 
refund  your  postage  if  you  are  eligible  to 
receive  a  refiuid. 

Weider  looks  forward  to  serving  you 
in  the  future. 

Yours  truly. 
WEIDER  HEALTH  AND  FITNESS.  INC. 
By 

Joe  Weider 

Appendix  B. — Refund  Form 

Please  determine  my  eligibility  for  a 
refund  and  if  I  am  eligible  send  me  a 
refund  for  my  purchases  of    (number) 
box(e8)  of.  Anabolic  Mega-Pak  and/or 
(number)    bottle(s)  of  Dynamic  Life 
Essence  that  I  made  on    (date(s)) 

Name 

Signature 

Address 

If  you  bought  the  Anabolic  Mega-Pak 
and/or  Dynamic  Life  Essence  by  mail  or 
telephone  from  Weider  and  if  you  want 
a  refund  from  Weider  STOP  here.  You 
don't  have  to  fill  out  or  mail  in  anything 
else  unless  you  also  want  refunds  for 
purchases  made  at  a  store,  health  club, 
etc. 

This  refund  offer  expires  on  [to  be 
inserted], 


If  you  bought  the  Anabolic  Mega-Pak 
and/or  Dynamic  Life  Essence  at  a  store, 
health  club,  etc..  fill  out  and  mail  to  us 
the  REFUND  FORM  above.  AND 
enclose: 

1.  An  original  or  copy  of  the  receipt, 
invoice  credit  card  record  or  both  sides 
of  the  cancelled  check,  that  indicates  the 
specific  product(8)  you  bought,  OR 

2.  The  portion  of  the  Anabolic  Mega- 
Pak  box  or  the  label  of  the  Dynamic  Life 
Essence  bottle,  that  contains  the  blue  4 
or  7-digit  batch  control  number  (not  the 
10-digit  UPC  number),  OR 

3.  A  completed  NOTARIZED 
STATEMENT. 

NOTARIZED  STATEMENT 

State  of 

County  of sa 

I,     (Your  Name — Printed  or  typed), 
being  duly  sworn  on  oath  state  as 
follows: 

(1)  That  I  bought     (number)    box(es) 
of  Anabolic  Mega-Pak  at  the  following 
places  on  the  following  dates: 


and    (number)    bottle(9)  of  Dynamic 
Life  Essence  at  the  following  places  on 
the  following  dates: 

(2)  That  these  facts  are  true  and 
correct  to  the  best  of  my  knowledge. 

(Your  Signature) 
Sworn  and  subscribed  before  me  this 
day  of 198—. 

Notary  Signature 
Before  the  Federal  Trade  Commission 

(Docket  No.  9182] 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

In  the  Matter  of  Weider  Health  and 
Fitness.  Inc.,  a  corporation,  Joseph 
Weider,  individually,  and  as  an  officer 
of  Weider  Health  and  Fitness,  Inc., 
M.L.E.  Holding  Co.  Ltd.,  a  corporation, 
and  Ben  Weider,  individually,  and  as  a 
director  of  Weider  Health  and  Fitness, 
Inc.,  and  as  an  officer  of  M.L.E.  Holding 
Co.  Ltd. 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Weider  Health  and  Fitness,  Inc..  a 
California  corporation,  Joseph  Weider, 
individually  and  as  an  officer  of  Weider 
Health  and  Fitness.  Inc..  M.L.E.  Holding 
Co.  Ltd..  a  Canadian  corporation,  and 
Ben  Weider,  individually,  as  a  former 
director  of  Weider  Health  and  Fitness, 
Inc.  and  as  an  officer  of  M.L.E.  Holding 
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Co.  Ltd.  (collectively  referred  to  as 
"respondents").  Under  this  agreement 
respondents  will  cease  and  desist  from 
making  certain  claims  for  products,  give 
refunds  to  purchasers  of  two  products, 
Anabolic  Mega-Pak  and  Dynamic  Life 
Essence,  and  fund  research  on  nutrition 
and  muscle  development. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  advertisements 
for  "Anabolic  Mega-Pak"  and  "Dynamic 
Life  Essence,"  two  nutrient  supplements. 
The  Complaint  accompanying  the 
proposed  consent  order  alleges  that  in 
connection  with  promoting  these 
products  the  respondents  engaged  in 
deceptive  acts  and  practices  in  violation 
of  section  5  of  the  Federal  Trade 
Commission  Act  and  that  they 
disseminated  false  advertisements  in 
violation  of  Section  12  of  the  Federal 
Trade  Commission  Act.  According  to  the 
Complaint  the  respondents  alleged  that 
the  typical  user  of  respondents'  amino 
acid-based  products,  "AnaboUc  Mega- 
Pak"  and  "Dynamic  Life  Essence," 
would  achieve  greater  and  faster 
muscular  development  than  a  non-user 
of  these  products,  and  would  achieve 
the  results  bodybuilders  generally 
believe  are  achievable  through  use  of 
anabolic  steroids — rapid  and  substantial 
muscular  development;  that  these 
products  would  stimulate  greater  than 
normal  production  of  release  of  human 
growth  hormone,  resulting  in  greater  or 
faster  muscular  development.  The 
Complaint  further  alleges  that 
respondents  represented  that  Dynamic 
Life  Essence  was  unique  and  that  the 
Anabolic  Mega-Pak  was  developed  by  a 
team  of  the  world's  most  renowned 
nutritional  biochemists,  exercise 
physiologists  and  trainers. 

The  Complaint  also  alleges  that  the 
advertisements  were  deceptive  because 
the  respondents  represented  to 
consumers  that  they  had  a  reasonable 
basis  for  the  representations  challenged 
in  the  Complaint  when  in  fact  they  had 
no  reasonable  basis  for  these 
representations. 

The  consent  order  contains  provisions 
designed  to  remedy  the  injury  resulting 


from  the  advertising  violations  charged 
and  to  prevent  respondents  from 
engaging  in  similar  allegedly  illegal  acts 
and  practices  in  the  future. 

If  the  proposed  consent  order 
becomes  final,  it  will  prohibit 
respondents  from: 

1.  Making  the  claims  challenged  in  the 
complaint; 

2.  Making  similar  claims  for  any  of 
respondents'  nutrient  supplements  or 
other  foods,  unless  respondents  possess 
and  rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
their  claims;  and 

3.  Misrepresenting  the  results  of  tests 
or  surveys. 

The  proposed  consent  order  also 
requires  respondents  to: 

4.  Offer  refunds  to  prior  purchasers  of 
Anabolic  Mega-Pak  or  Dynamic  Life 
Essence  by  sending  first  class  mail 
notice  to  identifiable  purchsers  and 
current  subscribers  of  respondents'  two 
magazines  Muscle  and  Fitness  and  Flex: 
and     ' 

5.  By  placing  a  notice  in  these  two 
magazines  informing  readers  of  the 
refund  offer  and  other  major  provisions 
of  the  proposed  consent  order. 

The  proposed  consent  order  further 
requires  respondents 

6.  To  fund  research  on  the  relationship 
of  nutrition  to  muscle  development  up  to 
$400,000,  if  the  amount  of  redress  paid  to 
consumers  is  less  than  $400,000;  and 

7.  Prohibit  respondents  from 
misrepresenting  the  reason  they  are 
funding  this  research. 

Finally,  the  order  contains  provisions 
requiring  respondents  to: 

8.  Retain  records  that  respondent 
contend  support  certain  future 
advertising  claims; 

9.  Retain  records  evidencing 
respondents'  compliance  with  the  terms 
of  the  consent  order;  and 

10.  Inform  the  Federal  Trade 
Commission  if  they  change  or 
discontinue  their  present  business 
affiliations  or  if  they  affiliate  with 
certain  types  of  new  businesses. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Benjamin  I.  Bennan, 
Acting  Secretary. 

[FR  Doc.  85-19912  Filed  8-20-85;  8:45  am] 
BIIXINO  CODE  67SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300/36:  FRL-2870-ft] 

N-Butanol;  Tolerance  Exempttons 

Correction 

In  FR  Doc.  65-17882  beginning  on  page 
30963  in  the  issue  of  Wec^esday,  July 
31, 1985,  make  the  following  correction; 
On  page  30964,  in  the  second  column,  in 
the  fourth  line  from  the  top,  "180.100(e)" 
should  read  "180.1001(e)". 

WLLMQ  CODE  1S0S-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  205 

Disaster  Assistance;  Proposed 
Subpart  I  (Reimbursement  of  Ottter 
Federal  Agencies) 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

summary:  This  subpart  prescribes 
procedures  for  obtaining  or  authorizing 
the  provision  of  services  or  use  of 
resources  of  other  Federal  agencies  in 
providing  assistance  under  die 
authorities  of  the  Disaster  Relief  Act  of 
1974,  Pub.  L.  93-288,  as  amended.  The 
procedures  include  those  relating  to 
reimbursement  expenditures  and  the 
submission  of  costs. 
DATE:  Comments -must  be  received  by 
October  21, 1985. 

ADDRESS:  Send  comments  to:  Rules 
Docket  Clerk,  Office  of  General  Counsel. 
Federal  Emergency  Management 
Agency,  500  C  Street.  SW,  Washington. 
DC  20472. 

FOR  njRTHER  INFORMATION  CONTACT: 
Bruce  Baughman,  Office  of  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency,  Room 
714,  500  C  Street,  SW.,  Washington.  DC 
20472,  Telephone  (202)  646-3689. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  changes  the  existing  rule; 
(1)  To  require  the  submission  of 
reimbursement  requests  on  a  monthly 
basis  for  amounts  in  excess  of  $1,000,  (2) 
to  require  other  agencies  to  submit  a 
billing  schedule  when  they  are  unable  to 
submit  a  final  bill  within  90  days  after 
completion  of  mission  assignment  work. 
(3)  to  recommend  the  usage  of  a 
standardized  cost  summary  form  FEMA 
Form  76-41  en  tided  'Claim  for 
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Reimbursement  for  Mission  Assignment 
Expenditures."  This  form's  use  is 
optional  and  is  intended  to  supplement 
the  information  shown  on  the  Standard 
Form  1081. 

This  regulation  is  essentially 
administrative  in  nature  and  pertains 
solely  to  financial  reimbursement  of 
Federal  agencies  tasked  with  providing 
service  or  resources  under  Pub.  L  93- 
288.  Thus,  it  will  not  have  a  substantial 
economic  impact  on  small  entities, 
within  the  meaning  of  5  U.S.C.  605  (the 
Regulatory  F'exibility  Act).  Therefore, 
no  regulatory  analysis  will  be  prepared. 
The  rule  is  not  a  major  rule  within  the 
terms  of  E.0. 12291,  nor  are  there  any 
information  collection  requirements 
subject  to  section  3504(h)  of  the 
Paperwork  Reduction  Act. 

This  proposed  rule  relates  to 
administrative  actions  which  are 
categorically  excluded  in  accordance 
with  44  CFR  10.8(c).  Therefore,  an 
environmental  assessment  is  not 
required. 

List  of  Subjects  in  44  CFR  Part  205 

Disaster  assistance;  Grant  programs — 
housing  and  community  development. 

Accordingly,  Chapter  I  of  Title  44. 
Code  of  Federal  Regulation  is  amended 
by  revising  Subpart  I  of  Part  205  to  read 
as  follows: 

PART  205— (AMENDED] 

Subpart  I— fleknburs«m«nt  of  Other 
Federal  Agencies 

Sec. 

205.150  Purpose. 

205.151  Assistance  from  other  Federal 
agencies. 

205.152  Expenditures  eligible  for 
reimbursement. 

205.153  Procedure  for  reimbursement. 
Authority:  42  U.S.C.  5201,  Reorganization 

Plan  No.  3  of  1978  Executive  Order  12148. 

Subpart  I— Reimbursement  of  Ottter 
Federal  Agencies 

§205.150    Purpose. 

This  purpose  of  this  part  is  to 
prescribe  procedures  for  obtaining  or 
authorizing  the  provision  of  services  or 
use  of  resources  of  other  Federal 
agencies  in  providing  assistance  under 
the  authorities  of  the  Act.  Further  details 
of  direct  Federal  assistance  other  than 
reimbursement  are  covered  in  Subpart 
H,  §  205.121. 

§  205. 151    Assistance  from  other  Federal 
agencies. 

(a)  The  Associate  Director  or  Regional 
Director,  in  determining  the  nature  and 
extent  of  assistance  required  to 
implement  authorities  under  the  Act, 
shall  consider  the  types  of  resources  and 


assistance  from  other  Federal  agencies. 
The  Associate  Director  or  the  Regional 
Director  may  request  or  direct  other 
Federal  agencies  to  provide  available 
assistance  as  necessary. 

(b)  All  requests  or  directives  to  other 
Federal  agencies  shall  be  confirmed  in 
writing  if  made  orally.  Such  requests 
shall  specify  the  anticipated  level  of 
reimbursement. 

§  205. 1 52    Expenditures  eligible  for 
reimbursement 

(a)  Reimbursement  for  resources  or 
assistance  provided  under  an  agency's 
own  statutory  authority  will  not  be 
approved. 

(b)  Reimbursement  of  the  following 
costs  incurred  in  the  provision  of 
assistance  may  be  approved. 

(1)  Overtime,  travel  and  per  diem  of 
all  permanent  personnel  assigned  solely 
to  perform  the  services  requested  of  that 
agency. 

(2)  Regular  time,  overtime,  travel  and 
per  diem  of  all  temporary  personnel 
assigned  solely  to  perform  the  services 
requested  of  that  agency. 

(3)  Travel  and  per  diem  of  military 
personnel  assigned  solely  to  perform 
services  requested  of  that  agency. 

(4)  Cost  of  work,  services,  and 
materials  procured  under  contract. 

(5)  Cost  of  materials,  equipment  and 
supplies  (including  transportation, 
repair,  and  maintenance)  from  regular 
stocks. 

(6)  All  costs  incurred  which  are  paid 
from  trust,  revolving,  or  other  funds 
whose  reimbursement  is  required  by 
law. 

(7)  Other  costs  agreed  to  in  writing  by 
the  Associate  Director  or  the  Regional 
Director  and  the  agency. 

§  205.153    Procedure  for  reimbursement 

(a)  Federal  agencies  shall  submit 
reimburement  requests  on  a  monthly 
basis  for  amounts  in  excess  of  $1,000. 
Request  for  lesser  amounts  shall  be 
submitted  quarterly.  An  agency  must 
submit  a  final  accounting  of 
expenditures  within  90  days  after 
completion  of  the  agency's  work  under 
each  request  or  directive  for  assistance. 
In  those  instances,  where  a  Federal 
agency  is  unable  to  comply  with  the  90- 
day  limitation,  that  agency  must  submit 
to  FEMA  request  for  an  extension  of 
time.  Such  requests  must  provide  an 
explanation  as  to  the  need  for  an 
extension  of  time  and  a  proposed 
schedule  for  project  closeout.  Requests 
for  reimbursement  shall  be  made  on  a 
Standard  Form  1081,Voucher  and 
Schedule  of  Withdrawals  and  Credits. 

(b)  Agencies  shall  document  requests 
for  reimbursement  with  specific  details 
on  salary,  per  diem,  transportation. 


administration,  equipment  and  material 
costs.  All  expenses  should  be  segregated 
by  object  class  as  specified  in  OMB 
Circular  A-12  and  by  any  subject  class 
used  in  the  agency's  accounting  system. 
Object  class  codes  will  be  broken  out 
into  three  categories:  (1)  Previously 
billed;  (2)  current  billing;  and  (3) 
cumulative  billed  to  date.  Where 
contracts  constitute  a  significant  portion 
of  the  billings,  the  agency  shall  provide 
a  listing  of  individual  contracts  and  their 
associated  costs.  It  is  recommended  that 
FEMA  For  76-41  entitled  'Claim  For 
Reimbursement  for  Mission  Assignment 
Expenditures"  be  utilized  in 
summarizing  costs  claimed  under  each 
billing. 

(c)  Reimbursement  requests  shall  cite 
the  specific  directive  or  request  for 
assistance  under  which  the  work  was 
performed,  and  the  disaster 
identification  number.  Requests  for 
reimbursement  of  costs  incurred  under 
more  than  one  directive  or  request  may 
not  be  combined  for  billing  purposes. 

(d)  Unless  otherwise  agreed,  an 
agency  shall  direct  all  requests  for 
reimbursement  to  the  Regional  Director 
of  the  region  in  which  the  costs  were 
incurred. 

(e)  A  Federal  agency  requesting 
reimbursement  shall  retain  all  financial 
records,  supporting  documents, 
statistical  records,  and  other  records 
pertinent  to  the  provision  of  services  or 
use  of  resources  by  that  agency.  These 
materials  shall  be  accessible  to  duly 
authorized  representatives  of  FEMA  and 
the  U.S.  Comptroller  General,  for  the 
purpose  of  making  audits,  excerpts,  and 
transcripts  for  a  period  of  3  years 
starting  from  the  date  of  submission  of 
the  final  billing. 

Dated:  July  30, 1985. 

Samuel  W.  Speck, 

Associate  Director.  State  and  Local  Programs, 
and  Support 

[PR  Doc.  85-19904  Filed  8-20-65:  8:45  am] 

BILUNO  COOE  671S-01-M 


DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Part  201 

Aid  To  Families  With  Dependent 
Children;  Grants  to  States  for  Public 
Assistance  Programs;  Reporting  the 
Federal  Share  for  Child  Support 
Collections  by  States. 

AGENCY:  Social  Security  Administration, 
HHS. 
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ACHON:  Notice  of  proposed  rulemaking.  ' 

SUMMAKV:  This  proposed  regulation 
which  implements  section  407(c)  of  Pub. 
L.  96-265,  the  Social  Security  Disablity 
Amendments  of  1980,  requires  the 
Department  of  Health  and  Human 
Services  to  reduce  the  quarterly  grant 
award  made  to  a  State  under  title  IV-A 
by  the  appropriate  Federal  share  of 
child  support  collections  made  by  a 
State.  This  proposed  rule  is  a  technical 
change  to  clarify  that  the  amount  of  the 
quarterly  grant  award  made  to  a  State 
will  be  reduced  by  the  Federal  share  of 
child  support  collections  made,  like  any 
other  pro  rata  share  of  recovered  funds 
to  which  the  Federal  government  is 
entitled. 

DATE:  We  will  consider  your  comments 
if  we  receive  them  on  or  before  October 
21. 1985. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585,  Baltimore  MD 
21203.  or  delivered  to  the  OfRce  of 
Family  Assistance,  Social  Security 
Administration,  Room  B-442,  2100 
Second  Street,  SW.,  Washington,  DC 
20201.  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  persons  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Barbara  M.  Levering  Director,  Office 
of  Intergovernmental  Commimications, 
Office  of  Family  Assistance,  Social 
Security  Administration,  2100  Second 
Street.  SW..  Washington,  DC  20201. 
telephone  (202)  245-2637. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  403(b)(2)(B)  of  the  Social 
Security  Act  requires  the  Department  to 
reduce  the  amount  of  the  quarterly  grant 
award  made  to  a  State  under  title  IV-A 
by  a  sum  equivalent  to  the  pro  rata 
share  to  which  the  Federal  government 
is  equitably  entitled  from  the  net  amount 
recovered  during  any  prior  quarter  by  a 
State  or  political  subdivision  within  a 
State.  In  1960,  Congress  clarified  the 
Department's  authority  to  reduce 
quarterly  grant  awards  by  child  support 
collections  when  it  passed  Pub.  L.  96- 
265.  Section  407(c)  of  Pub.  L.  96-265 
amended  the  Social  Security  Act  (the 
Act)  by  adding  a  new  section 
403(b)(2)(C)  to  title  IV-A  that 
specifically  provided  that  the  quarterly 
grant  awards  made  to  a  State  under  the 
AFDC  program  are  to  be  reduced  by 
whatever  amount  is  necessary  to  assure 


that  the  appropriate  Federal  share  of 
child  support  collections  made  by  a 
State  are  returned  to  the  Federal 
government. 

We  are  proposing  to  reflect  section 
407(c)  in  our  regulations  by  amending  45 
CFR  201.5(a)(3)  to  provide  that  States 
must  report  on  their  quarterly  statement 
of  expenditures  the  appropriate  Federal 
share  of  child  support  collections  that 
they  make. 

If  States  do  not  fully  or  properly 
report  the  Federal  share  of  child  support 
collections  made  on  their  quarterly 
statement  of  expenditures,  the  Federal 
government  will  adjust  the  Federal 
share  reported  accordingly.  The 
adustment  will  be  made  pursuant  to  45 
CFR  201.5(c).  We  saw  no  need  to  amend 
45  CFR  201.5(c)  since  that  section 
already  requires  quarterly  grant  awards 
to  be  reduced  "because  of  over-or 
under-estimate  for  the  prior  quarter  and 
for  other  adjustments."  We  would 
consider  any  recovery  of  child  support 
payments  to  be  an  "other  adjustment." 

Regulatory  Procedures 

Executive  Order  12291 

This  regulation  does  not  meet  the 
criteria  specified  in  Executive  Order 
12291  for  a  major  regulation  and  no 
regulatory  impact  analysis  is  required. 

Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511).  the 
Quarterly  Statement  of  Expenditures 
(SSA-41)  in  its  present  format — which  is 
used  by  State  to  report  their 
expenditures  and  the  Federal  share  of 
all  collections  made — has  been 
approved  by  the  Office  of  Management 
and  Budget  under  existing  OMB  No. 
9060-0294.  There  is  no  further  or  new 
collection  of  information  request  being 
imposed  on  State  agencies  by  this 
technical  regulatory  change. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  wiH  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  the  transfer  of 
funds  between  the  Federal  Government 
and  States.  Therefore,  a  regulatory 
flexibility  analyses  as  provided  in  Pub. 
L.  96-354,  the  Regulatory  Flexibility  Act, 
is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.808 — Public  Assistance 
Maintenance  Assistance  (State  Aid]] 

List  of  Subjects  in  45  CFR  Part  291 

Aid  to  families  with  dependent 
children.  Family  assistance.  Grant 
programs — Social  programs,  Guam. 


Public  assistance  programs,  Puerto  Rico, 
Virgin  Islands. 

Dated:  March  7, 1985. 
Martha  A.  McStsu. 

Acting  Commissioner  of  Social  Security. 

Approved:  May  e.  1985. 
Margaret  M.  H«Gklet, 

Secretary  of  Health  and  Human  Services. 

PART  201— (AMENDED] 

45  CFR  Part  201  is  amended  as  set 
forth  below: 

1.  The  authoritv  dtation  for  Part  201  is 
revised  to  read  ea  tollows: 

Authority:  Sees.  403  and  1102  of  the  Social 
Security  Act.  as  amended  49  Stat.  628.  as 
amended:  49  Stat.  647.  as  amended:  42  US.C 
603,  and  1302. 

2.  Section  201.5  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)(3)  to  read  as  follows: 

§201.5    Grant*. 

To  States  with  approved  plans,  grants 
are  made  each  quarter  for  expenditures 
under  the  plan  for  assistance,  services, 
training  and  administration.  The 
determination  as  to  the  amount  of  a 
grant  to  be  made  to  a  State  is  based 
upon  docimients  submitted  by  the  State 
agency  containing  information  required 
under  the  Act  and  such  other  pertinent 
facts,  including  for  title  IV-A  the 
appropriate  Federal  share  of  child 
support  collections  made  by  the  State. 
as  may  be  found  necessary. 

Progressive  reductions  in  Federal 
Medicaid  payments  to  the  States  under 
sections  1903  (s]  and  (t)  of  the  Act  for 
fiscal  years  1982-1984  are  described  in 
42  CFR  Part  433.  Subpart  E. 

(a)  Form  and  manner  of  submittal. 

*        *        *        «        • 

(3)  The  State  agency  must  also  submit 
a  quarterly  statement  of  expenditures 
for  each  of  the  public  assistance 
programs  under  the  Act  This  is  an 
accounting  statement  of  the  disposition 
of  the  Federal  funds  granted  for  past 
periods  and  provides  the  basis  for 
making  the  adjustments  necessary  when 
the  State's  estimate  for  any  prior  quarter 
was  greater  or  less  than  the  amount  the 
State  actually  expended  in  that  quarter. 
The  statement  of  expenditures  also 
shows  the  share  of  the  Federal 
Government  in  any  recouiunent.  from 
whatever  source,  including  for  title  IV-A 
the  appropriate  share  of  child  support 
collections  made  by  the  State,  of 
expenditures  claimed  in  any  prior 
period,  and  also  in  expenditures  not 
properly  subject  to  Federal  financial 
participation  which  are  acknowledged 
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by  the  State  agency  or  have  been 
revealed  in  the  course  of  an  audit. 

***** 

(FR  Doc.  85-19880  Filed  8-20-85:  8:45  am] 

BlUJNa  COM  41*0-11-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

(CC  Docket  No.  84-800] 

Return  Interstate  Services  of  AT&T 
Communications  and  Exctiange 
Teleptione  Carriers 

agency:  Federal  Communications 

Commission. 

action:  Supplemental  Notice  of 

Proposed  rulemaking. 

summary:  This  supplemental  notice  (see 
also  49  FR  32871;  August  17, 1984) 
proposes  to  establish  a  methodology 
and  procedures  for  prescribing 
authorized  rates  of  return  for  the 
interstate  service  of  AT&T 
Communications,  and  exchange 
telephone  carriers.  The  intent  of  the 
methodology  and  proceduresis  to 
promote  just  and  reasonable  rates,  and 
to  avoid  costly  hearings  before 
administrative  law  judges.  The 
supplemental  notice  has  two  phases. 
Phase  I  addresses  enforcement  issues 
and  Phase  II  addresses  proposed 
methodologies  and  procedures. 
DATES:  Phase  I  comments  are  due 
September  3. 1985,  and  reply  comments 
are  due  September  13. 1985.  Phase  II 
comments  are  due  September  25. 1985, 
and  reply  comments  are  due  October  10, 
1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Goodman,  Common  Carrier 
Bureau,  (202)  632-0745. 
SUPPLEMENTARY  INFORMATION: 

Supplemental  Notice  of  Proposed 
Rulemaking 

In  the  matter  of  authorized  rates  of  return 
for  the  Interstate  Services  of  AT&T 
Communications  and  Exchange  Telephone 
Carriers:  CC  Docket  No.  84-800. 

Adopted:  August  7, 1985. 

Released:  August  14, 1985. 
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I.  Introduction 

1.  This  Commission  established  a 
prescribed  rate  of  return  for  the 
interstate  telecommunications  services 
of  the  American  Telephone  and 
Telegraph  Company  ("AT&T")  in  Docket 
16258.'  That  prescription  was  revised  in 
1972,'  1976,»  and  1981.*  The  1981 
Represcription  Order  established  an 
overall  target  retxuTi  of  12.75%  that 
AT&T  is  required  to  use  for  purposes  of 
computing  rates,  and  a  maximum  return 
of  13%  that  is  to  be  used  for  purposes  of 
remedying  violations  of  the  rate  of 
return  prescription. 

2.  When  we  adopted  the  Access 
Charge  Rules  (47  CFR  Part  69)  we 
concluded  that  the  12.75%  return  that 
had  been  prescribed  for  AT&T  should  be 


used  for  purposes  of  computing  access 
charges  for  all  exchange  carriers  until 
this  Commission  has  an  opportunity  to 
represcribe  a  rate  of  return  for  that 
purpose.' 

3.  We  have  not  prescribed  a  return  for 
interstate  interexchange  or  non-access 
services  of  exchange  carriers,  such  as 
the  "corridor  services"  of  some  of  the 
Bell  Operating  Companies  ("BOCs")  and 
we  have  no  present  plans  to  do  so. 
Those  services  presently  represent  a 
relatively  small  portion  of  interstate 
interexchange  services  and  a  relatively 
small  portion  of  the  total  revenues  of  the 
carriers  that  provide  such  services.  We 
may  examine  the  reasonableness  of 
such  returns  on  an  ad  hoc  basis  in  future 
proceedings  instituted  pursuant  to 
sections  204,  208  and  403  of  the 
Communications  Act.  47  U.S.C.  204,  208 
and  403.  We  also  do  not  plan  to 
prescribe  a  rate  of  return  for  Alascom  at 
this  time.  We  will  be  examining  all 
questions  relating  to  the  provision  of 
telecommunications  services  in  the 
Alaska  market  in  another  proceeding." 

4.  Although  some  of  the  methodologies 
and  procedures  that  we  will  establish 
for  purposes  of  represcribing  rates  of 
return  for  interstate  access  services  and 
post-divestiture  AT&T  services  may  be 
useful  in  any  represcription  of  the 
Comsat  rate  of  return,  we  do  not 
propose  to  address  that  question  in  this 
phase  of  the  proceeding.' 

5.  We  instituted  this  proceeding 
because  we  concluded  that  the 
methodologies  and  procedures  that  have 
been  used  in  the  past  to  represcribe  an 
AT&T  interstate  rate  of  return  may  not 
be  appropriate  for  either  the  post- 
divestitute  AT&T  services  or  the 
interstate  access  services  of  the 
exchange  carriers.  We  accordingly 
concluded  that  we  should  establish  new 
represcription  procedures  in  a  non- 
restricted  notice  and  comment 
rulemaking  before  we  instituted 
proceedings  to  revise  any  existing  rate 
of  return  prescripion.  We  adopted  an 
Initial  Notice  *  on  August  8. 1984  that 


'  AT*T,  9  FCC  2d  30  (1976).  See  also  Nader  v. 
FCC.  520  F.  2d  182  (D.CCir.  1975).  The  Nader 
opinion  interpreted  prior  FCC  decisions  as 
prescribing  a  rate  of  return  for  AT&T  and  held  that 
the  Communications  Act  of  1934  empowers  this 
Commission  to  prescril>e  a  rate  of  return. 

•  ATSrT  (Phase  !  of  Docket  No.  19129).  38  FCC  2d 
213  (1972).  affirmed,  Nader  v  FCC,  SUPRA. 

»  AT4T  (Docket  20376).  57  FCC  2d  960  (1976). 

♦  AT4T  (CC  Docket  No.  79-63),  86  FCC  2d  221 
(1981)  [,"1981  Represcription  Order"). 


•  MTS  and  WATS  Market  Structure,  CC  Docket 
No.  78-72  (Phase  I).  93  FCC  2d  241  (1963)  at  paras. 
252-54. 

•  MTS  and  WATS  Market  Structure,  CC  Docket 
No.  78-72  (Phase  Q). 

''  See.  para.  38,  infra. 

•  Authorized  Rates  of  Return  for  the  Interstate 
Services  of  AT&T  Communications  and  Exchange 
Telephone  Carriers,  CC  Docket  No.  84-800,  FCC  84- 
395. 49  FR  32971  (August  17. 1984).  Some  50  parties 
filed  comment*  in  response  to  the  notice,  and  32 
parties  nied  reply  comments.  A  complete  list  of 
commenting  parties  is  set  forth  in  Appendix  A. 
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invited  comment  on  a  tentative  plan  for 
future  represcriptions. 

6.  We  have  decided  to  issue  a 
Supplemental  Notice  for  two  reasons. 
We  have  revised  some  of  the  tentative 
conclusions  described  in  the  Initial 
Notice  and  would  like  to  have  the 
benefit  of  comments  on  our  revised 
tentative  represcription  plan  before  we 
adopt  a  final  decision.  We  have  also 
decided  that  the  proceeding  should  be 
expanded  to  include  procedures  for 
detecting  and  remedying  violations  of  a 
rate  of  return  prescription.  This  subject 
was  not  expressly  discussed  in  the 
Initial  Notice  and  it  is  accordingly 
necessary  to  obtain  comments  before 
we  adopt  any  decision  to  clarify  or 
modify  the  existing  enforcement 
procedures. 

7.  We  intend  to  apply  the  enforcement 
procedures  before  we  complete  any 
proceedings  to  represcribe  the  target 
rates  of  return.  We  have  accordingly 
decided  to  establish  a  shorter  comment 
cycle  for  that  phase  of  this  proceeding. 
Comments,  replies  and  other  pleadings 
relating  to  the  enforcement  phase  should 
be  captioned  "CC  Docket  84-800.  Phase 
I."  The  Phase  I  comments  must  be  filed 
on  or  before  September  3, 1985  and  the 
Phase  I  replies  must  be  filed  on  or 
before  September  13, 1985. 

8.  The  next  round  of  comments  with 
respect  to  procedures  for  represcribing 
the  target  rates  of  return  for  AT&T  and 
for  interstate  access  services  should  be 
captioned  "CC  Docket  84-800,  Phase  11." 
Phase  II  comments  must  be  filed  on  or 
before  September  25, 1985.  Phase  II 
reply  comments  must  be  filed  on  or 
before  October  10, 1985. 

9.  It  appears  unlikely  that  the 
procedure  we  are  considering  for  the 
represcription  of  a  rate  of  return  for 
interstate  access  services  could  be 
completed  in  sufficient  time  to  be 
reflected  in  access  charges  that  become 
effective  on  June  1, 1986.  We  expect  that 
the  represcription  process  will  be 
completed  by  the  fall  of  1986.  It  would 
be  undesirable  to  defer  implementation 
of  a  represcribed  rate  of  return  until 
June  of  1987.  Therefore,  we  have 
tentatively  decided  to  require  the  filing 
of  new  access  charges  with  a  January  1. 
1987  effective  date  that  can  reflect  the 
represcribed  rate  of  return  and  any 
changes  in  Uniform  System  of  Accounts 
that  become  effective  at  that  time. 

10.  Excessive  churning  may  result  if 
access  charges  are  revised  in  January 
and  June  of  1987.  Therefore,  it  may  be 
desirable  to  revise  the  Access  Charge 
Rules  to  reinstate  a  calendar  access 
year  in  1987.  Persons  who  wish  to 
comment  on  the  desirability  of  such  a 
change  should  do  so  in  their  Phase  I 
comments. 


H.  The  Enforcement  Phase 

11.  Our  past  decisions  prescribing  a 
rate  of  return  for  AT4T  have  usually 
established  both  an  authorized  or  target 
rate  of  return  that  AT&T  must  use  to 
compute  new  rates  and  a  maximum 
return  that  is  used  to  determine  whether 
a  rate  of  return  prescription  has  been 
violated.  Such  a  spread  is  necessary 
because  variations  in  market  conditions 
and  measurements  of  achieved  rates  of 
return  imply  that  the  realized  return  will 
inevitably  vary  over  time  even  if  rates 
are  correctly  targeted  for  an  initial 
period.  We  intend  to  continue  that 
practice  even  though  we  expect  to  revise 
the  target  rate  of  return  at  two  year 
intervals  in  the  future. 

12.  We  have  tentatively  concluded 
that  it  should  not  be  necessary  to  revise 
the  spread  between  the  target  and  the 
maximum  return  every  time  we 
represcribe  the  target  return.  We  intend 
to  prescribe  a  formula  in  this  proceeding 
that  will  automatically  adjust  the 
maximum  return  prescription  whenever 
the  target  return  prescription  is  revised. 

13.  Although  the  earlier  prescription 
orders  usually  established  a  spread  of  Vz 
of  1%  between  the  target  and  maximum 
returns,  the  1981  Represcription  Order 
established  a  spread  or  interval  of  V*  of 
1%  for  the  pre-divestitute  AT&T  and  the 
Bell  System  Operating  Companies.  We 
believe  that  such  a  spread  was 
reasonable  at  the  time,  but  that  it 
probably  would  not  be  reasonable  to 
expect  the  post-divestiture  AT&T  to 
target  its  rates  with  the  same  degree  of 
precision.  The  growth  of  interexchange 
competition,  the  reduction  in  the  AT&T 
rate  base  and  fluctuations  in  the  access 
billings  of  the  exchange  carriers  have 
made  it  more  difficult  for  AT&T  to  target 
rates,  and  suggest  that  the  risk  that  is 
associated  with  the  provisions  of 
interstate,  interexchange  services  has 
increased.  In  view  of  these 
circumstances,  we  have  tentatively 
concluded  that  we  should  increase  the 
spread  between  the  AT&T  target  return 
and  the  maximum  return  to  one  of  two 
alternative  di^erentials.  As  one 
alternative,  we  could  increase  the 
spread  to  %  of  1%  and  we  could  make 
the  revised  maximum  return  applicable 
to  the  next  calendar  year.  In  other 
words.  AT&T  would  not  be  subject  to  a 
refund  liability  if  its  1986  return  for  a 
relevant  service  category  does  not 
exceed  13.5%.  As  an  alternative,  we 
could  utilize  a  Vi  of  1%  spread,  but 
increase  the  period  over  which  the 
return  is  average  from  one  year  to  two 
years,  and  thus  average  the  "peaks" 
with  the  "valleys."  Parties  are  asked  to 
address  the  merits  of  these  alternative 
proposals.  We  also  seek  comments  on 


methods  to  determine  the  appropriate 
spread  between  the  target  and 
maximum  return  for  AT&T- 
Communications,  on  standards  for 
selecting  a  time  period  for  averaging  the 
allowed  earnings  of  AT&T- 
Communications,  and  upon  the 
relationship  between  these  two  issues. 
We  also  seek  conunent  on  the 
relationship,  if  any,  between  the 
methods  used  to  select  a  target  rate-of- 
return  and  the  appropriate  spread 
between  target  and  maximum.* 

14.  We  do  not  have  any  reason  to 
believe  that  exchange  carriers  have 
experienced  the  same  variation  in  risk 
as  AT&T,  and  therefore,  propose  to 
adopt  and  spread  of  V*  of  1%  for  access 
services.  Some  factors  that  make  it 
difficult  for  AT&T  to  target  and  achieve 
rates  are  not  applicable  to  access 
services,  and  the  respective  cost  of 
capital  of  each  type  of  service  provider. 
If  we  decide  to  change  the  access  year, 
however,  exchange  carriers  may 
experience  somewhat  greater  difficxilty 
(and  risk)  in  targeting  rates  for  a 
transitional  period  that  is  considerably 
less  than  12  months.  We  would  propose 
to  use  a  spread  of  .35  rather  than  .25  to 
establish  the  maximum  access  returns 
for  such  a  transitional  period. 

15.  There  are  several  reasons  why  we 
believe  that  13%  represents  a  reasonable 
interim  ceiling  for  exchange  carriers 
pending  represcription.  First  in  our 
Initial  Notice  we  sought  information 
from  the  carriers  to  help  us  "in  deciding 
on  the  reasonableness  of  the  currently- 
effective  prescription  and  whether  the 
need  for  a  new  prescription  is  growing." 
Initial  Notice,  para.  17.  Without 
prejudging  the  prescribed  rates  of  return 
that  will  ultimately  be  adopted  the 
current  prescription  does  not  appear  to 
impose  unreasonably  low  returns  oo 
exchange  carriers,  the  lower  end  of  the 
initial  estimates  filed  by  the  RBOCs 
(after  readjustment  for  flotation  costs)  •• 
hover  near  the  ciurently  authorized  rate 
of  return."  Indeed,  there  is  evidence  in 


*  Althou^  money  niaiket  aod  (tockaiarkel 
condition*  have  changed  since  1981.  a  variety  of 
other  (and  in  some  casei,  possittiy  oRtettiiig) 
changes  have  occurad  in  the  specific  tiaks  tiiat  mn 
associated  with  ATAT. 

'"  See  paras.  87-S8.  infra. 

"  After  readjustment  for  a  flotation  cost  of  only 
10  basis  points,  the  lower  end  of  the  RBOCs'  initial 
requests  ranged  from  approximately  12.7%  (NYNEX) 
to  13.3%  (Ameritech  and  Pacific),  with  the  average 
being  roughly  13.0%.  In  addition,  we  note  that 
interest  rales  declined  subaaqueni  to  the  carriers' 
initial  filings.  See  ganerally.  Rochester  Reply 
Comments. 
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the  record  to  suggest  that  the  current 
return  may  be  excessive,  '*  Second,  as 
SBS  notes,  the  market  performance  of 
the  RBOC's  stocks  in  1984  belies  a  claim 
that  their  1984  earnings  (including 
interstate  earnings  below  the  authorized 
return)  were  inadequate.'* Third,  a 
review  of  the  rates  of  return  recently 
granted  by  the  states  indicates  that  the 
currently  authorized  return  is  not 
uiu^asonable.  The  overall  returns 
granted  by  the  states  range  from  9.03% 
(Alaska)  to  12.81%  (Oregon),  with  a 
median  of  11.75%. "Taken  together,  the 
record  provides  strong  support  for  use  of 
13%  as  the  interim  ceiling  on  exchange 
carrier  rates  of  return  pending 
represcription. 

16.  We  have  used  a  calendar  year  for 
purposes  of  determining  whether  AT&T 
has  complied  with  the  maximum  rate  of 
return  prescription.  '*  We  do  not  propose 
to  change  that  requirement  for  the  post- 
divestiture  AT&T.  Inasmuch  as  the 
exchange  carriers  and  the  National 
Exchange  Carriers  Association  (NECA) 
are  required  to  target  rates  for  an  access 
year,  the  access  year  or  other  applicable 
period  should  be  used  for  purposes  of 
measuring  compliance.  Thus,  a 
maximum  return  of  13%  for  the  June 
1985-May  1986  period  would  be 
applicable  to  NECA  and  each  exchange 
carrier  that  files  separately  if  we  adopt 
the  tentative  conclusions  described  in 
this  Supplemental  Notice. 

17.  Our  decision  to  adopt  the  Interim 
Cost  Allocation  Manual  "  effectively 
required  AT&T  to  equalize  the  returns 
for  the  three  service  categories  that  are 
described  in  that  Manual.  Although 
AT&T  filed  tariff  revisions  that  were 
designed  to  achieve  that  result,  the 
realized  retiuns  for  the  three  categories 
have  diverged  somewhat  in  subsequent 
years.  We  have  tentatively  concluded 
that  we  should  continue  to  require  that 
rates  for  the  private  line  category  as  a 
whole  be  targeted  to  earn  the  same 
return  as  AT&T  switched  services  and 
that  the  private  line  category  should  be 
treated  separately  for  purposes  of 


"According  lo  Rochester,  the  RBOC's  and 
medium  risk  independent  exchange  carriers  require 
weighted  average  rates  of  return  (WARRs)  between 
n.3%  and  11.9%.  while  high-risk  telephone 
companies  require  WARRs  of  12.1%  to  13%. 
Rochester  Reply  Comments.  Table  1. 

"SBS  Reply  Comments,  pp.  6-7. 

'*  NTIA.  Summary  of  State  Telephone  Regulatory 
Data.  Table  C.  Report  85-172  (March,  1985). 

"AT4T  Earnings  on  Interstate  and  Foreign 
Services  During  1978.  CC  Docket  No.  79-187.  FCC 
84-567  (December  11. 1984).  49  FR  49502  (December 
20. 1964). 

'•American  Telephone  and  Telegraph  Co..  73  FCC 
2d  629  (1979).  78  FCC  2d  1296  (1980).  84  FCC  2d  384 
(1961).  recon.  86  FCC  2d  667  (1961),  affd  3ub  nom. 
MCI  Telecommunications  Corp..  v.  FCC.  675  F.  2d 
413  (DC.  Cir.  1962). 


verifying  compliance  with  the  maximum 
rate  of  return  prescription  and 
remedying  any  violations."  We  have 
also  tentatively  concluded  that  we 
should  suspend  any  requirement  that 
MTS  and  WATS  services  be  targeted  to 
yield  the  same  return.  A  decision  to 
enforce  that  requirement  at  this  time 
might  enhance  rather  than  alleviate 
discrimination  or  preferences  among 
services  because  neither  the  present 
access  charge  rule  nor  the  present  ICAM 
reflects  a  peak  and  off-peak  cost 
differential.  Inasmuch  as  WATS  is 
heavily  used  by  peak  period  users  and 
MTS  is  heavily  used  by  off-peak  users, 
an  effort  to  equalize  MTS  and  WATS 
returns  as  measured  by  the  present 
ICAM  would  probably  confer  an  undue 
advantage  upon  WATS  customers. 
Therefore,  we  propose  to  treat  MTS- 
WATS  as  a  single  category  for  purposes 
of  the  target  and  maximum  return 
prescriptions  until  the  ICAM  is  revised 
to  resolve  that  problem.  This  suspension 
of  ICAM  requirements  would  not, 
however,  apply  to  the  annual  Fully 
Distributed  Cost  (FDC)  reports  that 
AT&T  is  required  to  file. 

18.  A  decision  to  suspend  the 
equalization  requirement  for  MTS  and 
WATS  should  not  be  interpreted  as 
giving  AT&T  unfettered  discretion  to 
implement  changes  in  existing  rate 
relationships  between  those  services. 
Any  proposed  change  that  might 
disadvantage  MTS  customers  would 
warrant  very  close  scrutiny. 

19.  The  Access  Charge  Rules  require 
that  each  access  element  be  targeted 
separately.  We  do  not  propose  to  modify 
that  requirement.  '•  We  propose  to  apply 
the  maximum  return  prescription  to  each 
access  element.  Thus,  carriers  that  earn 
an  excessive  return  on  a  particular 
element  would  not  be  permitted  to  use  a 
shortfall  from  another  element  to  offset 
the  excess  earnings. 

20.  We  also  propose  to  review  the 
earnings  of  the  companies  at  the  same 
level  of  aggregation  as  the  tarriff  rates. 
Thus,  for  example,  if  Bellsouth  files 
tariffs  for  its  two  subsidiaries  with  the 
same  rates  for  each  state  in  the 
subsidiaries'  service  areas  (but  different 
rates  for  the  two  subsidiaries),  then  we 
would  review  the  earnings  separately 


"Such  a  procedure  differs  somewhat  from  the 
remedy  we  devised  for  the  1978  violation  of  the 
maximum  return  prescription.  The  Interim  Cost 
Allocation  Manual  ("ICAM")  was  not  in  effect  in 
1978. 

"That  requirement  has,  or  course,  been 
temporarily  modified  to  the  extent  necessary  to 
comply  with  requirment  that  certain  OCC  special 
access  service  be  provided  at  discounted  rates  and 
the  requirement  that  the  BOC  share  of  the  1978 
refund  be  deducted  from  the  Carrier  Common  Line 
revenue  requirment. 


for  Southern  Bell  and  South  Central  Bell. 
If  only  a  single  tariff  with  uniform  rates 
were  filed,  then  we  would  review  the 
earnings  at  the  holding  company  level, 
similarly,  if  different  rates  were  filed  for 
each  study  area,  we  would  examine 
earnings  on  a  study  area  by  study  area 
basis.  Thus,  excess  earnings  from  one 
entity,  i.e.,  study  area,  operating 
company,  or  holding  company,  would 
not  be  offset  by  shortfalls  from  another 
entity  if  separate  rates  or  tariffs  were  in 
effect  for  the  entities. 

21.  The  1981  Represcription  Order 
could  be  interpreted  as  imposing  a 
minimum  as  well  as  a  maximum  return 
requirement.  We  doubt  that  a  useful 
purpose  would  be  served  by  prescribing 
a  minimum  return  for  any  service  or  rate 
element  of  any  carrier.  Such  a 
requirement  would  be  difficult  or 
perhaps  impossible  to  enforce  if  a 
recession  or  other  market  conditions 
prevents  carriers  from  establishing  any 
combination  of  rates  that  will  earn  the 
authorized  return.  We  will  of  course, 
consider  any  comments  from  persons 
who  believe  that  a  minimum  return 
prescrition  is  feasible  and  desirable. 

22.  We  also  believe  that  no  useful 
purpose  would  be  served  by  prohibiting 
AT&T,  NECA  or  exchange  carriers  from 
targeting  services  below  the  prescribed 
target  rate.  As  long  as  the  same  target 
rate  is  chosen -by  a  carrier  to  apply  to 
each  rate  element,  we  will  permit  the 
carriers  and  NECA  to  use  a  target  return 
that  is  less  than  the  prescribed  target 
return. 

23.  In  the  1978  Refund  Order,  we 
decided  that  we  should  remedy  that 
violation  of  the  maximum  rate  of  return 
prescription  by  deducting  the  amount  of 
the  excess  earnings  plus  interest  from 
the  revenue  requirement  that  would  be 
used  to  compute  future  rates.  That 
decision  was  not  intended  to  establish  a 

'rule  for  all  future  proceedings,  but  we 
have  tentatively  concluded  that  this 
would  be  the  best  remedy  for  any  future 
violations  by  AT&T  by  carrier 
participation  in  NECA  pools,  and  by 
individual  exchange  carriers.  We  would 
propose  to  apply  the  revenue 
requirement  deduction  to  the  service 
category  or  rate  element  in  question  and 
would  require  that  interest  be  computed 
from  the  end  of  the  calendar  or  access 
year  in  which  excess  earnings  were 
relized  to  the  middle  of  the  initial  annual 
period  in  which  rates  are  expected  to  be 
in  effect  that  reflect  the  refund.  The 
prescribed  maximum  return  that  was  in 
effect  in  the  period  in  which  the 
violation  occurred  would  be  used  to 
compute  interest,  although  parties  may 
wish  to  comment  upon  the  use  of  some 
other  interest  rate  measurement  (e.g.. 
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the  "prime  rate",  the  US  Treasury  rate 
that  is  utilized  by  the  Internal  Revenue 
Service  etc.)  and  compounding  interval. 

24.  The  exchange  carriers  may  effect  a 
refund  in  the  next  annual  filing  after  the 
amount  of  excess  earnings  has  been 
determined.  This  would  normally  result 
in  a  one  year  lag  between  the  violation 
and  the  remedy.  For  example,  if  a 
carrier's  realized  return  from  the  line 
termination  element  exceeded  the 
prescribed  maximum  return  in  Access 
Year  2,  that  carrier's  line  termination 
charge  in  Access  Year  4  would  reflect  a 
compensating  deduction  from  the 
revenue  requirement. 

25.  We  have  not  imposed  an 
automatic  filing  requirement  upon  AT&T 
because  it  appears  possible  that  some 
future  changes  in  access  charges  will 
not  have  sufficient  impact  to  warrant 
changes  in  AT&T  rates.  Therefore,  it  will 
be  necessary  to  specify  a  deadline  for 
the  filing  of  a  tariff  that  includes  a 
refund  to  remedy  a  rate  of  return 
violation.  We  have  tentatively 
concluded  that  such  a  tariff  should  be 
filed  within  60  days  after  the  amount  of 
excess  earnings  has  been  determined 
and  that  the  tariff  should  be  filed  on  45 
days  notice.  We  solicit  comments  on 
how  this  should  be  implemented. 

26.  We  would,  however,  expect  that  it 
will  rarely,  if  ever,  be  necessary  to 
invoke  such  refund  remedies  in  the 
future.  Carriers  have  a  continuing 
obligation  to  monitor  earnings  in  order 
to  ensure  that  a  rate  of  return 
prescription  will  not  be  violated.  We 
expect  them  to  make  rate  adjustments 
during  the  applicable  period  if  it  appears 
likely  that  earnings  for  the  applicable 
period  will  be  excessive.  •• 

27.  In  any  event,  we  believe  that  a 
monitoring  program  should  be 
established  that  will  enable  us  and  the 
carriers  to  monitor  actual  results  on  a 
continuing  basis.  It  will  probably  be 
necessary  to  require  that  AT&T.  NECA. 
and  each  exchange  carrier  filing  access 
tariffs  certify  to  this  Commission  its 
earned  interstate  rate  of  return  (and 
excess  revenues,  if  any)  for  each  service 
category  or  access  element.  We  do  not 
propose  to  adopt  the  monitoring  and 
reporting  requirements  in  the  next  order, 
but  we  do  encourage  interested  persons 
to  suggest  reporting  and  monitoring 
requirements  that  might  be  desirable  in 
their  Phase  I  comments. 


III.  Carrier  Grouping  and  Represcription 
Periods 

28.  Our  effort  to  create  a  more 
streamlined  procedure  for  represcription 
necessarily  requires  that  we  prescribe  a 
methodology  for  future  represcriptions 
or  adopt  a  limited  number  of  acceptable 
methodologies  that  we  will  premit 
carriers  or  other  parties  to  use  in  order 
to  support  their  claims.  The  choice  of 
prescribed  or  acceptable  methodologies 
depends  to  a  considerable  extent  upon 
the  carrier  groupings  and  represcription 
periods  we  choose  to  establish.  A 
methodology  that  might  be  appropriate 
for  the  prescription  of  a  rate  of  return  for 
a  particular  firm  might  be  inappropriate 
for  a  group  of  carriers.  The  duration  of 
the  represcription  period  is  also  a 
relevant  factor  in  selecting 
methodologies  and  procedures. 

29.  We  have  accordingly  decided  to 
discuss  these  questions  first  in  the 
represcription  portion  of  this 
Supplemental  Notice.  We  encourage 
participants  to  follow  the  same  course  in 
their  Phase  II  comments. 

A.  Carrier  Groupings 

30.  The  Initial  Notice  proposed  that 
carriers  by  grouped  for  purposes  of 
represcribing  the  target  return  and 
suggested  that  a  possible  grouping 
would  consist  of  ATTCOM.**"  each  BOC 
holding  company,  excliange  carriers 
owned  by  GTE;  and  all  other  exchange 
carriers.  The  majority  of  carriers  and 
other  commenters  either  favored  or  did 
not  challenge  the  reasonableness  of  this 
grouping  of  carriers,  although  several 
parties  urged  consolidation  of  all 
exchange  carriers  into  a  single  group.*' 

31.  Except  for  a  few  parties."  there 
was  general  agreement  among 
commenters  on  the  need  for  treating 
ATTCOM  separately  from  exchange 
carriers.  We  agree  that  the  risks 
confronting  ATTCOM  certainly  are 
different  in  nature  from  those 
confronting  exchange  carriers. 
ATTCOM  describes  some  of  these 
differences  when  it  notes  that  entry 
barriers  in  interexchange  business  are 
so  low  that  competitors  "already  own 
intercity  net  plant  equlling  nearly  one- 
half  that  of  AT&T  Commuications  and 
they  are  adding  substantially  to  their 
capacity.""  Entry  has  been  facilitated 


"NECA  and  the  carriers  are  also  free  to  propose 
upward  adjustements  if  they  discover  that  a  NECA 
or  carrier  targeting  error  is  likely  to  deprive 
investors  of  an  adequate  return.  Although  the 
Access  Charge  Rules  require  annual  Hlings.  those 
rules  do  not  foreclose  carrier-initialed  revisions 
during  the  access  year. 


"At  the  time  of  the  divestiture.  AT&T  placed  ill 
post-divestiture  regulated  interstate  services  in  a 
new  subsidiary  known  as  AT&T  Communications  or 
ATTCOM. 

"EC.  AT&T  Comments,  pp.  29-31;  Federal 
Executive  Agencies  Comments,  pp.  7-8;  Puerto  Rico 
Comments,  pp.  3-6. 

"ATTCOM  Comments,  p.  19. 

"  ATTCOM  Comments,  p.  15.  Cf..  ADAPSO  Reply 
Comments  (AT&T  lacks  competition  for  800  Service 
and  terrestrial  private  lines). 


by  the  ability  of  carriers  to  lease  and 
resell  facilities  and  by  the  reduction  in 
network  costs  due  to  technological 
advances.^*  Because  exchange  carriers 
are  generally  protected  presently  from 
intraLATA  competition  by  state 
regulators.**  the  greatest  risk  confronting 
exchange  carriers  is  the  threat  of  bypass 
from  large  customers,  not  the  threat  of 
entry  from  other  carriers.  ATTCOM  is 
further  distinguished  from  exchange 
carriers  by  its  high  ratio  of  operating 
expenses  to  operating  revenues,  a  ratio 
kept  high  by  access  charges.** 

32.  Some  parties  have  raised  the 
question  of  whether  ATTCOM's  rate  of 
return  should  be  prescribed  over  the 
long  run.  That  question  is  being 
examined  in  another  proceeding.  For 
present  purposes,  we  will  assume  that 
ATTCOM  rate  of  return  prescriptions 
will  remain  in  effect  at  least  through 
1987  and  that  we  will  accordingly  be 
obliged  to  represcribe  a  target  return." 
We  reaffirm  our  tentative  conclusion 
that  an  ATTCOM  represcription 
warrants  a  proceeding  that  is  separate 
from  any  proceeding  or  proceedings  for 
exchange  carriers. 

33.  While  we  initially  proposed  to 
subdivide  the  exchange  carriers  into 
several  groups,  our  review  of  the  record 
compels  us  to  conclude  now  that  a 
better  approach,  at  least  for  the 
foreseeable  future,  would  be  to 
prescribe  a  single  rate  of  return  for  all 
exchange  carriers  that  provide  interstate 
access  service. 

34.  In  addition,  a  unitary  rate  of  return 
is  warranted  because  all  exchange 
carriers  face  the  same  risks  in  providing 
access.**  All  exchange  carriers' 
interstate  service  is  subject  to  the  same 
regulator  and  is  sold  to  the  same 
interexchange  carrier  customers  through 
a  similar  system  of  access  charges.**  For 
non-traffic  sensitive  interstate  plant, 
there  continues  to  be  a  pooling  and 
sharing  of  risks  among  all  exchange 
carriers  through  the  NECA. '"Moreover, 


"  ATTCOM  Comments,  p.  15. 

"ATTCOM  CommenU,  p.  19. 

"AT&T  CommenU.  pp.  26-27. 

"The  initiation  of  an  ATTCOM  represcription 
proceeding  would  not.  of  course,  foreclose  a 
decision  to  abolish  ATTCOM  rate  of  return 
prescriptions  at  some  point.  The  development  of 
represcription  methods  and  procedures  preserves 
the  option  to  continue  to  enforce  rate  of  return 
prescriptions  for  ATTCOM  if  we  conclude  that  such 
a  course  is  desirable. 

"Texas  Statewide  Tel.  Coop.,  Inc.  Comment*: 
Puerto  Rico  Comments;  AT&T  Comments.  Cf.  Bell 
Atlantic  Comments  (all  RBOCs  face  similar  risk). 

"AT&T  Comments. 

"Western  Rural  Tel.  Assn.  Comments;  TeL  Assn. 
of  New  England  Comments. 
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interstate  exchange  access  is  not  an 
independent  service.  Rather,  it  is  useful 
only  when  provided  as  a  necessary 
component  of  interstate  toil  service 
accomplished  in  conjunction  with  an 
interexchange  carrier  and  another 
exchange  carrier  at  the  other  end." 

35.  The  largest  exchange  carriers 
which  together  provide  80%  of  the 
nation's  access  lines,  the  RBOCs  were 
purposely  set  up  as  seven  companies 
that  are  quite  similar.  As  Bell  Atlantic 
points  out,  the  RBOCs  were  divested 
with  similar  capital  structures,  have 
similar  operating  assets,  and  are  all 
about  the  same  size.  Their  credit  ratings 
are  similar.  They  share  the  same 
interstate  regulatory  environment,  and 
their  management  shares  a  common 
heritage. "The  comments  of  all  of  the 
RBOCs  seem  to  agree  that  at  present 
they  all  face  similar  risk  and  it  would  be 
reasonable  to  group  them  together,  but 
the  RBOCs  other  than  Bell  Atlantic 
believe  the  companies  will  diverge  in 
the  future.**  Rather  than  speculating  on 
future  divergence,  we  find  it  better  to 
focus  on  the  current  characteristics  in 
determining  groupings  for  rate  of  return 
prescriptions.  We  will,  over  time,  review 
the  situation  and  modify  our 
methodologies  and  groupings  to 
accommodate  changed  circumstances. 
At  present,  however,  we  believe  that  the 
similarities  outweigh  the  differences  and 
mandate  a  single  group. 

36.  Risk  is  divided  into  two  types; 
business  risk  and  financial  risk.^*  We 
recognize  that  for  many  exchange 
carriers,  their  composite  risk  is  widely 
divergent.  The  differences  among 
carriers  in  business  risk  for  the  company 
as  a  whole,  however,  are  unrelated  to 
interstate  access,  the  service  for  which 
we  will  determine  the  appropriate  rate 
of  return. "Thus,  for  example,  while 
GTE  is  preceived  by  investors  to  face  a 
certain  level  of  business  risk  that  is 
different  from  the  RBOCs",  that 
perception  is  fueled  largely  by  the 
diverse  operations  of  GTE.  which 
include  not  only  interstate  access,  but 
also  long  distance  operations  [e.g.,  GTE 
Sprint)  and  manufacturing  operations 
[e.g.  Sylvania  Lamp).  Similarly,  the 
differences  in  business  risk  claimed  by 


"Texas  Statewide  Tel.  Coop..  Inc.  Comments,  pp. 
1-2. 

"Bell  Atlantic  Comments,  pp.  6-7 

"Bell  Allantic  Reply  Comments,  pp.  8-9:  AT»T 
Reply  Comments,  pp.  21-22. 

""Financial  risk"  is  used  here  to  refer  to  the 
variation  in  subjective  probability  distributions  of 
projected  payments  that  anses  from  the  adoption  of 
8  particular  fuianciai  structure  by  a  firm,  while 
business  risk"  is  used  to  refer  to  the  non-financial 
risks  that  are  associated  with  firm  s  operations. 

"  Puerto  Rico  Comments,  pp.  6-7;  AT*T  Reply 
Comments,  pp.  23-27. 


the  RBOCs  (differences  due  to  state 
regulatory  climate,  future  growth 
opportunities,  management 
diversification  strategies  and  intra- 
LATA  toll  competition)  are  irrelevant 
because  they  relate  to  services  other 
than  interstate  access.'* In  light  of  the 
risk  pooling  and  the  interrelated  nature 
of  interstate  access  service,  we  believe 
that  all  exchange  carriers  face 
essentially  identical  business  risks  in 
their  provision  of  interstate  access. 

37.  While  we  recognize  that  the  wide 
divergence  in  capital  structures  among 
the  1400  exchange  carriers  means  they 
face  differing  financial  risk,  it  is  not 
clear  that  those  differences  are  relevant. 
The  mix  of  sources  of  capital  selected 
by  the  company  reflects  the  overall 
business  risk  of  the  company,  not  the 
level  of  risk  of  interstate  access  alone." 
Moreover,  the  phone  company's  capital 
structure  and  financial  risk  are  largely 
within  management's  control.  Thus, 
there  is  "the  possibility  of  a  self- 
fulfilling  regiilatory  process  in  which  the 
carrier  can  direcUy  influence  its 
'prescribed'  rate  of  return  by 
manipulating  its  capital  structure  to 
achieve  a  predetermined  corporate 
objective."**  Prescription  of  a  single, 
overall  rate  of  return  for  interstate 
access  avoids  the  problems  of 
accounting  for  business  and  financial 
risk  differences  of  the  companies 
unrelated  to  interstate  access." 

38.  An  additional  grouping  might 
consist  of  international  carriers  or  the 
international  operations  of  common 
carriers  with  domestic  and  international 
regulated  activities.*" The  record. 


••AT4T  Reply  Comments. 

"AT&T  Reply  Comments.  Appendix  &  p.  23.  In 
some  instances,  the  capital  structure  of  a  telephone 
company  may  be  driven  not  by  overall  company 
risk,  but  rather  by  corporate  form  or  »he  availability 
of  subsidized  debt.  A  single,  overall  rate  of  return 
may  result  in  some  carriers  earning  excessive 
returns  on  equity  or  windfalls  due  to  their  capital 
structures.  We  intend  in  the  future  to  issue  a  Second 
Supplemental  Notice  to  seek  further  data  on  the 
number  of  such  windfalls  and  to  address,  inter  alia, 
whether  different  treatment  is  necessary  for 
cooperatives,  government  owned  telephone 
companies  and  REA-financed  carriers. 

"  Puerto  Rico  Reply  Comments,  p.  6. 

"New  England  Division  Case  supra.  281,  U.S.  at 
199.  Railroad  Commission  of  Wisconsin  v.  Chicago 
Burlington  and  Quincy  RR  Co.  257  US.  563,  579. 
(1922).  Washington  Utilities  and  Transportation 
Commission  V  FCC.  513.  F.  2d  1142,  1164-1165  (9th 
Cir.  1975)  Cert.  den.  523  US  838  (1975).  Rio  Grande 
Family  Radio  Fellowship,  Inc.  v.  FCC  406  F.  2d  664 
(DC.  Cir.  1966). 

*>In  a  supplemental  phase  we  may  address 
whether  AT&T  or  GTE  should  receive  rates  of 
return  for  their  international  operations  that  are 
separate  from  their  domestic  operations.  In 
addition,  we  will  seelt  conunents  on  the  need  for  a 
cost  allocation  manual  to  enatile  carriers  to  allocate 
their  interstate  costs  between  domestic  and 
international  operations. 


unfortunately,  is  sparse  with  respect  to 
the  need  for  a  separate  group  or  sub- 
groups for  international  carriers.  It 
would  appear  reasonable  to  apply  the 
same  six-month  procedures  to 
international  carriers,  although  it  is  not 
clear  that  sufficient  accounting 
information  is  available  to  segregate 
regulated  international  operations  risk 
from  other  of  the  firms'  activities  in 
order  to  make  use  of  firm-based 
methodologies  for  measuring  equity  cost 
[e.g.,  DCF)  practical.  We  thus  intend  in  a 
Second  Supplemental  Notice  to  seek 
comment  on  use  of  firms  with 
comparable  risk  as  a  primary 
determinant  of  cost  of  capital  for 
regulated  international  carriers,  or  other 
appropriate  approaches.  We  also  seek 
comment  upon  the  risks  that  are 
associated  with  international 
telecommunications  common  carriage, 
even  though  we  do  not  propose  to  set  at 
this  time,  separate  rates  of  return  for  the 
international  operations  of  AT&T  and 
GTE,  pending  development  of  rules  for 
allocation  of  costs  and  expenses 
between  their  domestic  and 
international  regulated  interstate 
activities. 

B.  Waivers  From  Group  Treatment 

39.  In  the  present  regulatory 
environment,  precription  of  individual 
carrier  rates  of  return  threatens  a 
complete  breakdown  of  the 
administrative  process,  and  would  be 
tantamount  to  denial  of  relief  to  the 
carriers  or  to  customers.  Wide 
discretion  to  prescribe  multi-carrier 
rates  of  return  for  nationwide,  regional 
or  other  logical  carrier  groups  in  such 
circumstances  has  been  long 
recongnized.*'  No  objection  arises  from 
imposition  of  group  rates  of  return 
becase  high  cost  operators  may  be  more 
seriously  affected  than  others. 
Regulation  may  "limit  stringently  the 
return  recovered  on  investment,  for 
investors'  interests  provide  only  one 
variable  in  the  constitutional  calculas  of 
reasonableness"  as  long  as  the  rates 
selected  are  within  the  broad  zone  of 
reasonableness.  Permian  Basin  Area 
Rate  Case,  supra,  390  U.S.  at  769-770. 

40.  The  sheer  magnitude  of  the  task 
we  face,  the  variety  of  difficult  issues  of 
first  impression  and  the  public  interest 
in  determining  rates  of  return  without 
undue  delay  require  a  workable  degree 
of  simplification  in  selecting  carrier 
groups.  The  carrier  groups  we  propose 
provide  a  reasonable  and  effective 


*'  Permian  Basin  Area  Rate  Case.  390  U.S.  747. 
769.  774-777  (19681.  United  Stales  v.  Louisiana.  290 
U.S.  70,  75-77  (1933).  New  England  Divisions  Case. 
261  U.S.  184. 197-199  (1923). 
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procedure  to  determine  rates  of  return 
and  thus  are  within  the  Commission's 
discretion  even  though  significant 
economic  consequences  may  result. 
Permian  Basin  Area  Rate  Case,  supra 
390  U.S.  at  788-789.  The  proposed  single 
exchange  carrier  group  is  based  upon 
decisionally  significant  shared  financial 
and  risk  characteristics  in  providing 
interstate  access  service.  Absolute 
mathametical  precision  in  ratemaking  is 
not  possible.  A  search  for  the  best  can 
become  the  enemy  of  the  good.  MCI 
Telecommunications  Corp.  v.  FCC,  287 
F.  2d  322,  340-342  (D.C.  Cir.  1980).  The 
totality  of  the  circumstances  determines 
whether  the  end  result  is  just  and 
reasonable,  not  that  there  may  be 
undesirable  side  effects  for  some 
carriers.** 

41.  Serious  injustice  to  any  individual 
carrier  can  be  prevented  by  requesting  a 
waiver  from  group  treatment,  pleading 
with  particularity  the  exceptional  facts 
and  circumstances  in  the  provison  of 
interstate  access  which  justify 
individual  treatment  and/or  exclusion 
from  the  carrier  group.*^The  carrier  has 
the  burden  of  demonstrating  that  waiver 
is  required.  The  showing  shall  include  a 
demonstration  that  the  circumstances 
are  not  of  transitory  effect.  The 
exceptional  circumstances  must  justify 
exclusion  form  the  carrier  group  for  a 
period  of  a  least  four  years  (e.g.,  two 
represcription  cycles).  Additonally, 
petitioner  shall  file  with  its  petition  for 
waiver  an  individual  rate  of  return 
submission  conforming  to  the  methods 
and  procedures  required  herein.  The 
petition  and  rate  of  return  submission 
shall  be  filed  on  the  date  established  for 
the  carrier's  group  filing. 

C.  Represcription  Period 

42.  In  the  Initial  Notice,  we  proposed 
a  regular  two-year  interval  between 
prescriptions  (NPRM  at  para.  16).  We 
noted  that  under  the  current  procedure, 
rate  of  return  changes  occur  at  irregular 
intervals  while  capital  costs  vary  during 
the  prescription  period.  However,  we 
expressed  our  concern  that  frequent 
adjustments  might  lead  to  churning  of 
the  tariffed  rates,  accompanied  by  a 
disruption  of  planning  and  the 
imposition  of  costs  on  consumers, 
carriers  and  investors.  Ibid.  We 


"FPC  V.  Natural  Gas  Pipeline  Co..  315  US.  575. 
586  (1942).  Telocator  .Network  of  America  v.  FCC, 
891  F.  2d  525.  542  (D.C.  Cir  1982). 

''New  England  Oivigion  Cases  supra.  281  U.S.  at 
199' Railroad  Commission  of  Wisconsin  V  Chicago 
Burlington  and  Quincy  RR  Co.  257  U.S.  563,  579 
(1922);  Wasnmgton  Utilities  and  Transportation 
Commission  v.  FCC.  513  F.2d  1142. 1164-1165  (9th 
Cir  1975),  cert,  denied  423  U.S.  836  (1975);  Rio 
Grande  Family  Radio  Fellowship,  Inc.  v  FCC.  406  F. 
2d  664  (D.C.  Cir  1966) 


proposed  that  the  carriers  file  the  data 
required  for  a  new  prescription  five 
months  before  the  prescription  was  to 
become  effective.  During  this  five-month 
period,  the  Commission  would  entertain 
pleadings  and  replies  addressing  the 
prescription  data. 

43.  Many  parties  responded  to  our 
proposal  in  this  regard.  Some 
commentors  favored  our  two-year 
prescription  period.**  However,  these 
parties  emphasized  that  if  the  two-year 
interval  is  prescribed,  we  should,  as  we 
proposed,  allow  a  party  to  petition  for  a 
revision  during  that  period  based  on 
changed  circumstances.  AT&T  takes  the 
position  that  the  two-year  interval  is 
needed  to  provide  'stability  and 
certainty  for  carriers  and  customers." 
(AT&T  at  72).  It  would  allow  for  a 
represcription  during  the  period  only  if  a 
"material  change"  is  shown.  GTE  also 
favors  a  two-year  interval,  but  urges 
that  only  if  we  adopt  a  prospective 
capital  structure  (GTE  at  30-31).  Other 
parties  suggested  a  one-year  interval.*' 
As  Bell  Atlantic  observes,  a  one-year 
interval  will  not  lead  to  an  unnecessary 
chruning  of  rates  because  the  charges 
for  interstate  access  are  already  filed 
annually.  It  might  also  be  argued  that 
the  rapidly  changing 
telecommunications  enviroment  warrant 
a  one-year  period,  so  that  rates 
accurately  reflect  the  carrier's  current 
earnings  requirement. 

44.  Several  parties  recommended  that 
we  not  establish  any  specific 
prescription  interval.**  Given  the  fact 
that  we  have  acknowledged  the  possible 
need  for  a  carrier  to  file  a  revision 
during  the  interval,  it  is  thought 
unnecessary  to  have  a  specific  period. 
This  approach  would,  in  essence,  allow 
the  current  procedure  to  continue.  Other 
parties  state  that  the  prescription 
interval  depends  upon  the  rate  of  return 
methodology  which  we  select.*' Finally, 
USTA  suggests  that  the  equity  return  be 
prescribed  for  two  years,  but  that  the 
overall  rate  of  return  be  recalculated 
every  year  to  reflect  changes  in  capital 
structure  and  embedded  debt  costs. 

45.  We  have  carefully  considered  the 
comments  in  this  regard,  and  we 
continue  to  prefer  our  original  proposal 
that  a  rate  of  return  be  prescribed  for  a 
two-year  period.  We  believe  that  it 
would  not  be  in  the  public  interest  to 
continue  a  procedure  that  does  not 


require  the  filing  of  relevant  informatien 
at  regular  intervals.  If  no  period  is 
prescribed,  there  is  no  incentive  for  a 
carrier  to  seek  a  change  until  it  has 
convincing  evidence  that  the  rate  of 
return  should  be  increased.  In  the 
meantime,  it  would  presumably  be 
inciunbent  upon  the  Commission  to 
monitor  earnings  requirements  and  then 
to  identify  those  carriers  whose 
authorizations  should  be  changed.** 
Given  the  potential  number  of  carriers 
which  might  seek  individualized  rate  of 
return  authorization,  this  procedure 
could  impose  administrative  burdens  on 
the  Commission  of  the  type  which  we 
seek  to  avoid  by  conducting  this 
rulemaking.  It  may  be  possible  to  use  a 
one-year  interval  after  we  have  begun 
this  process  and  experienced  the  degree 
of  staff  effort  required  to  ensure  that  the 
rate  of  return  can  be  prescribed  in  a  six- 
month  period.  For  now,  however,  we 
believe  that  a  one-year  period  would 
require  such  staff  effort  that  our  limited 
resources  would  be  unduly  consumed 
with  the  review  of  extensive  financial 
data  which  might,  in  the  end.  reveal  no 
compelling  requirement  that  the  rate  of 
return  established  the  previous  year  be 
changed.  Moreover,  we  are  willing  to 
look  at  material  changes  in  earnings 
requirements  during  the  prescription 
period,  so  long  as  the  carrier  provides 
compelling  evidence  that  the  fluctuation 
(presumably  upward]  is  not  simply  the 
result  of  short  term  swings  or  similar 
events.  Finally,  we  acknowledge  the 
attractiveness  of  the  USTA  proposal 
insofar  as  the  exchange  earner  ^vup's 
rate  of  return  will  hinge  in  part  on  the 
return  of  individual  "pure  play" 
telephone  companies,**  and  we  uige  the 
parties  to  comment  further  on  that 
approach.  While  a  two-year  prescription 
of  the  required  retxun  on  equity  would 
lessen  the  burden  on  the  Commission's 
staff  emd  allow  the  annual  changes  to 
deal  more  with  uncontroverted  items, 
we  question  whether  it  is  proper  to 
isolate  those  elements  and  then 
represcribe  an  overall  rate  of  return.  The 
changes  in  one  element  may  not 
properly  be  considered  without  analysis 
of  the  others.  Nevertheless,  the  USTA 
proposal  has  the  advantage  of  providing 


"E.8..  Anchoage  Telephone.  Utility  at  4:  Contel  at 
20  (but  allow  for  optional  mid-period  update):  SNET 
at31;  AT&Tat  72. 

"United  at  22;  Bell  Atlantic  at  12:  Rochester 
Telephone  at  4;  Kentucky  PSC  at  4;  Illinois  CC  at  pp. 
1-1. 

^'NYNEX  at  34:  BellSouth  at  37;  Ameritech  at  35: 
Rural  Telephone  Coalition  at  12-14. 

"E-S-,  Southwestern  Bell  at  45;  TANE  at  23. 


**  Althou^  mooey  market  and  stock  market 
conditions  have  changed  since  1981.  a  variety  of 
other  (in  some  cases,  possibly  offsetting)  rhsngw 
have  occurred  in  the  specific  risks  that  are 
associated  with  AT»T. 

"By  "pure  play"  phone  companies,  we  are 
referring  to  telephone  companies  tbat  oblam  a 
substantial  portion  (e.g.,  9(1*  or  more)  of  their 
revenues  from  regulated  teleonone  activities.  In 
contrast,  several  of  the  inoepenoent  pHione 
companies  engage  in  unregulated  manutactunng  or 
other  activities. 
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a  middle  ground  in  this  area  in  which 
the  carriers  have  divergent  positions. 

IV.  The  Overall  Return 

46.  In  the  past,  we  have  determined 
and  overall  return  for  AT&T  by 
weighting  each  of  the  components  to 
reflect  the  actual  capital  structure.  The 
embedded  cost  of  debt  has  been  used 
for  the  debt  component  and  a  cost  of 
equity  that  has  been  determined  in  each 
proceeding  has  been  used  for  common 
stock.  The  1961  Represcriptions  Order 
also  established  costs  for  preferred 
stock  and  some  miscellaneous  sources 
of  funds. 

47.  That  method  for  determining  an 
overall  rate  of  return  may  not  work  very 
well  if  we  prescribe  a  return  for  a  group 
of  carriers  rather  than  a  particular  firm. 
This  would  be  particularly  true  of  an 
exchange  carrier  category  that  is 
composed  of  carriers  with  radically 
different  capital  structures. 

48.  It  would,  however,  be  possible  to 
apply  the  traditional  method  to  each 
RfiOC  separately  and  to  compute  a 
weighted  average  return  for  the  seven 
RBOCs  and  other  "pure  play"  telephone 
companies  as  one  way  of  determining 
the  authorized  return  for  the  exchange 
carrier  group.  We  have  tentatively 
concluded  that  we  should  rely  in  part 
upon  the  results  of  such  an  approach  to 
determine  a  composite  rate  of  return. 
We  have  concluded  that  we  should  also 
use  one  and  possibly  two  methods  for 
determining  a  composite  overall  return 
directly. 

49.  This  Commission's  prior  AT&T 
prescription  decisions,  prior  decisions  of 
slate  commissions  with  respect  to 
authorized  returns,  and  the  comments 
that  have  been  filed  in  this  proceeding 
appear  to  be  based  upon  an 
unarticulated  premise  that  a  fair  return 
for  interstate  services  is  analagous  to,  or 
is  the  same  as.  a  fair  return  for 
intrastate  services.  The  methodologies 
that  have  been  used  or  advocated  would 
at  best  identify  a  return  for  regulated 
services  as  a  whole.  That  premise  may 
not  have  been  accurate  in  the  past. 
Interstate  service  revenues  and  profits 
have  tended  to  grow  more  rapidly  than 
intrastate  service  revenues  and  profits. 
That  pattern  might  have  caused 
investors  to  accept  a  lower  return  for 
interstate  services  if  they  Could  have 
invested  separately  in  the  interstate 
service  business  of  the  pre-divestiture 
AT&T.  The  assumption  that  all  regulated 
services  should  earn  about  the  same 
return  may,  however,  be  valid  for  the 
exchange  carriers  at  this  time.  Access 
services  are  more  vulnerable  to  bypass 
then  local  excnanse  and  shorthaul  toll 
services.  That  factor  could  cause 
'hvestors  to  conclude  that  there  is  a 


substantial  change  that  exchange 
carriers'  interestate  services  will  not 
grow  more  rapidly  than  exchange 
carriers'  intrastate  services  in  the  future. 
It  may.  therefore,  not  be  inappropriate  to 
base  our  choice  of  methodologies  with 
respect  to  a  composite  overall  return  on 
the  assumption  that  a  fair  return  for 
interstate  access  is  the  same  as  a  fair 
return  for  all  regulated  services. 

50.  Inasmuch  as  state  commissions 
have  generally  attempted  to  determine  a 
fair  return  for  regulated  services,  their 
determinations  are  clearly  relevant.  The 
state  commissions  are  endeavoring  to 
resolve  the  same  question  that  this 
Commission  would  determine  in  an 
exchange  carrier  represcription 
proceeding.  Although  we  would  be 
reluctant  to  adopt  the  conclusion  of  any 
particular  state  commission,  it  would  be 
reasonable  to  afford  considerable 
deference  to  the  collective  judgment  of 
state  commissions.  Accordingly,  we 
would  propose  to  ascertain  the 
authorized  overall  intrastate  rate  of 
return  for  each  exchange  carrier  that  is 
in  effect  at  a  particular  time  and  to 
compute  a  weighted  average  of  such 
authorized  returns.  The  relative 
telephone  plant  investment  in  each  such 
state  and  the  District  of  Columbia  would 
be  used  to  determine  the  weighting. 

51.  Although  we  would  not  propose  to 
give  conclusive  effect  to  such  a 
weighted  average,  we  have  tentatively 
concluded  that  there  should  be  a 
presumption  that  this  is  the  correct 
retiUTi.  Commenters  may  seek  to  rebut 
that  presumption  if  they  were  to 
conclude  that  this  weighted  average 
return  was  too  low  or  too  high. 

52.  In  this  regard,  a  possible  approach 
is  to  use  the  overall  costs  of  capital  of 
publicly  traded  firms  (not  limited  to 
telephone  companies)  that  exhibit  risk 
that  is  comparable  to  interstate  access 
service.  Indicia  of  risk  could  include 
coefficients  of  variation  *°  for  revenues, 
expenses,  earnings  and/or  cash  flow; 
liquidity  of  asset  structures;  etc. 
Comments  should  specifically  address 
relevant  risk  criteria.  In  addition,  we 
encourage  the  submission  of  comments 
that  address  the  use  of  a  Discounted 
Cash  Flow  ( 'DCF')  analysis,  current 
debt  costs  and  the  financial  structure  of 
firms  with  risks  comparable  to  that 
experienced  in  the  provision  of 
interstate  access.*'  It  may  also  be 


advisable  to  utilize  returns  of 
comparable  firms  to  establish  a  range  of 
reasonableness,  and  allow  carriers  to 
target  a  point  within  that  range.  Thus, 
while  we  may  not  be  able  to  identify 
firm  with  precisely  the  same  risk,  we 
could,  for  example,  conclude  that  the 
cost  of  capital  range  was  bounded  by 
costs  of  capital  determined  for  low  risk 
utilities  and  for  off-shore  oil  exploration 
firms  (or  some  other  groupings  of 
comparable  risk  firms). 

53.  We  have  tentatively  decided  to 
require  the  submission  of  at  least  one 
study  for  each  RBOC  based  upon  the 
capital  structure  and  embedded  cost  of 
debt  principles  that  were  uulized  in  CC 
Docket  No.  79-63  in  addition  to  the 
submission  of  data  to  enable  us  to 
determine  the  weighted  state  average 
return.'*  We  may.  however,  require  or 
permit  the  submission  of  "comparable 
risk"  studies  of  BOCs  in  addition  to  or  in 
lieu  of  actual  capital  structure 
submissions. 

54.  It  may  be  very  difficult  to  adopt 
the  traditional  capital  structive  and  total 
firm  cost  of  equity  approach  to  the  post- 
divestiture  AT&T  because  that  company 
now  derives  a  substantial  portion  of  its 
revenues  and  profits  from  unregulated 
activities.  See  AT&T  Co.  (CC  Docket  7»- 
63),  86  FCC  2d  221,  226-29  (1981).  It 
would  probably  be  necessary  to  adjust 
each  component  to  avoid  distortions 
that  would  result  from  the  existence  of 
unregulated  activities  that  present 
investors  with  risks  and  opportunities 
that  are  very  different  from  the  risk  they 
would  incur  or  the  opportunities  they 
would  enjoy  if  they  could  invest  directly 
in  ATTCOM.  It  should  theoretically  be 
possible  to  make  such  adjustments,  but 
there  doe  not  yet  appear  to  be  any 
readily  available  methodology  for 
making  such  adjustments.'^ 


"For  this  purpose,  the  coefncient  or  variation 
would  consist  of  the  square  root  of  the  variable's 
time  series  standard  deviation,  divided  by  the 
means  value  of  the  variable's  time  series  values. 

"  A  "Comparabie  firm"  would  be  a  firm  that 
exhibited  financial,  business,  and  composite  risk 
characteristics  that  approximated  the  risk  that  is 
associated  with  the  provision  of  interstate, 
interexchange  access  services.  From  the  set  of  firms 


thus  determined,  costs  of  captial  for  each  of  the 
firms  within  that  set  would  be  determined  with  the 
DCF  approach  being  used  for  cost  of  common 
equity,  the  composite  financial  structure  of  the  set 
being  used  for  cost  of  capital  weigtiting  purposes, 
and  the  composite  (or  current),  costs  of  each  of  the 
non-common  stock  source  of  financing  beuig  used 
for  each  non-common  stock  sources  of  funds.  In  this 
regard,  a  "source  of  funds"  would  be  any  value 
appearing  on  the  "right  hand"  or  "credit"  side  of  the 
firm's  position  statement. 

•*  We  selected  the  ROBCs  because  they  are 
widely  held  and  traded,  and  because  almost  all  of 
their  activities  are  subject  to  regulation.  Parties  may 
also  submit  cost  of  capital  studies  upon  any  other 
widely  held  and  traded  companies  that  receive  over 
90%  of  their  revenues  from  reguiated  telepnone 
activities.  With  respect  to  the  use  of  "zero  cost" 
sources  of  fiinds  in  this  context,  see  paras.  102-104. 
infra. 

"  We  intend  in  future  phases  to  explore 
developing  such  methodologies.  One  approach  .is  to 
use  accounting  data  to  measure  the  variances  in 
revenue,  costs  and  income  for  the  company's 

Continued 
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55.  A  weighted  state  return  approach 
probably  should  not  be  used  for  AT&T. 
Although  AT*T  does  provide  some 
intrastate  services,  it  does  not  provide 
such  services  in  numerous  single  LATA 
Slates.  A  state  composite  would 
accordingly  be  a  less  complete  or 
representative  sample.  Moreover  the 
growth  prospects  for  interstate  and 
intrastate  interLATA  services  may  be 
different. 

56.  In  these  circumstances  it  appears 
that  the  overall  comparable  risk 
approach  (e.g.,  determining  the  cost  of 
capital  of  those  firms  that  have  risks 
that  are  comparable  to  AT&T's 
interstate  interexchange  operations) 
probably  be  the  best  alternative  for 
represcnbing  an  AT&T  return.  It  will, 
however,  be  necessary  to  specify 
additional  details  in  order  to  make  that 
methodology  work.  We  hope  that 
participants  in  Phase  II  will  be  able  to 
provide  useful  insights  to  enable  us  to 
develop  a  more  complete  plan. 

V.  Estimating  Costs  of  Capital  for  the 
RBOCs 

57.  At  an  earlier  point,  we  discussed 
the  possibility  of  considering  the  costs 
of  capital  of  the  RBOCs  in  the  context  of 
rebutting  the  presumption  that  the 
composite  of  state  prescribed  rates  of 
return  was  correct.  In  order  to  create  a 
streamlined  represcription  procedure,  it 
will  be  necessary  to  prescribe 
methodologies  for  determining  the 
component  costs  for  an  RBOC  rate  of 
return  with  some  particularity.  This 
section  will  describe  our  present 
assessment  of  the  merits  of  alternative 
methodologies  that  might  be  used  to 
determine  an  RBOC  cost  of  equity, 
express  our  tentative  conclusions  with 
respect  to  a  flotation  adjustment,  and 
address  questions  relating  to  the  cost  of 
debt,  preferred  stock  and  zero-cost 
sources  of  capital. 


different  lines  of  business.  It  is  possible  that  these 
variances,  similar  to  Capital  Asset  Pricing  Model 
("CAPM")  betas,  would  allow  us  to  segregate 
overall  company  risk  into  the  risk  of  regulated 
interstate  operations  and  the  risk  in  the  company's 
other  activities.  In  order  to  work  effectively,  the 
accounting  data  would  have  to  be  adjusted  to 
reflect  the  "ture"  underlying  revenue  and  expense 
streams.  Accounting  volatihty  due  to  extraordinary 
events  such  as  divestiture  "true  ups,"  14  month  old 
access  bills  or  retroactive  changes  in  depreciation 
rates  should  not  be  factored  into  a  detennination  of 
the  relative  risk  of  the  firm's  operations.  Parties  may 
wish  to  address  use  of  this  methodology  in 
conjunction  with  a  traditional  submission  as  a 
suppiement  to  a  comparable  earnings  methodology 
for  its  rate  of  return  represcription. 


A.  Estimating  the  Cost  of  Equity  Capital 

1.  The  Discounted  Cash  Flow  Model 
(DCF) 

58.  The  method  most  favored  in  the 
comments  seems  to  have  been  the  DCF 
approach.  Commenters  recommended 
the  simplest  formulation — dividend  over 
share  price,  plus  a  single  growth  rate 
[e.g..  the  Gordon  model).  The 
advantages  to  this  proposed  method 
appear  to  us  to  be  significant.  The 
derivation  of  the  DCF  model  is  relatively 
easy  to  explain  and  its  applicability  to 
the  regulatory  situation  is  straight 
forward.  Adjustments  for  the  frequency 
of  dividend  payments  and  issuance 
expenses  are  readily  made.  Of  the  three 
variables  that  must  be  estimated,  the 
long  term  expected  growth  rate  for 
dividends  (G)  requires  the  most 
judgment.  An  attractive  approach 
suggested  by  commenters  was  to  use 
investment  analysts'  estimate  of  the  five 
year  future  earnings  growth  rate  as  a 
proxy.**  The  use  of  analysts'  forecasts 
avoids  the  problems  of  relying  totally  on 
historical  data  and  the  experts  of 
interested  parties — ^problems  that  are 
particularly  acute  at  this  time  given  the 
short  history  of  the  Bell  regional  holding 
companies.  There  is  evidence,  cited  in 
several  comments,  that  analysts' 
forecasts  of  earnings  are  an 
improvement  over  most  historic 
projections.  Of  the  other  two  variables, 
the  expected  next  dividend  (Di)  would 
be  estimated  by  applying  the  anticipated 
dividend  growth  rate  to  the  most  recent 
past  dividend.  The  share  price  (Po)  can 
be  readily  obtained  for  all  companies 
with  actively  traded  common  stock. 

a.  The  Anticipated  Long-Term  Dividend 
Growth  Rate  (G) 

59.  The  most  straight  forward  way  of 
estimating  a  growth  rate  is  to 
extrapolate  from  accounting  data,  using 
either  the  historic  trend  growth  rate  in 
the  dividend  itself,  or  combinmg  the 
trend  in  earnings  per  share  with  the 
historic  earnings  retention  rate  to 
calculate  the  maximum  sustainable 
growth  rate.  If  earnings  per  share  is  too 
volatile  a  data  series,  then  the  historic 
growth  rate  of  book  value  per  share 
couid  be  used. 

60.  Historical  data,  while  containing 
valuable  information  produces 
inefficient  estimates  in  the  sense  that  it 


does  not  incorporate  all  the  information 
known  about  the  future  of  the  company. 

61.  The  comments  we  have  received  in 
this  proceeding  have  not,  however, 
concluded  that  the  only  solution  to  the 
problem  of  estimating  the  long  run 
expected  growth  rate  of  dividends  is  to 
continue  the  FCC's  traditional  approach 
of  relying  on  the  testimony  of  company 
experts  who  submit  estimates  that  have 
been  developed  just  for  the  occasion.  A 
large  number  of  comments 
recommended  that  we  adopt  an 
"consensus  analyst"  approach  instead.** 

62.  This  method  relies  on  collecting 
the  earnings  and/or  dividend  growth 
estimates  of  a  substantial  number  of 
security  analysts.  By  a  substantial 
number.  Southwestern  Bell's 
recommendation  was  at  least  25 
analysts.  Candidate  analysts  would  be 
those  employed  by  the  independent 
financing  publishing  services,  such  as 
Value  Line  and  the  Dow  Jones  News 
Retrieval  Service,  and  by  large  and  well 
known  investment  services.  NYNEX 
listed  eight  prominent  analysts  who 
have  made  eamings-per-share  (EPS) 
growth  estimates  on  a  regular  basis  for 
all  the  regional  holding  companies  since 
direct  trading  in  the  regionals  began. 
These  analysts  were  Sanford  Bernstein, 
Goldman  Sachs,  Value  Line,  Merrill 
Lynch,  Prudential  Bache,  Salomon 
Brothers,  Smith  Barney  and  First  Boston. 
They  include  six  investment  banking/ 
brokerage  firms,  a  manager  of  corporate 
pension  fund  assets,  and  an  investment 
advisory  service. 

63.  Several  comments,  including  those 
of  Bell  Atlantic,  AT&T,  .^Y^fEX,  Centel 
Pacific  Bell  and  Nevada  Bell,  SNET, 
United  BellSouth,  and  GTE.  suggested 
the  Institutional  Brokers  Estimate 
System  (IBES)  service,  which  publishes 
the  earnings  estimates  of  analysts  from 
the  research  department  of  well-known 
Wall  Street  and  regional  brokerages. 
The  comments  point  out  that  by  using 
the  growth  estimates  of  established  and 
widely  read  analysts,  the  derived 
"consensus"  G  will  be  more  forward- 
looking  and  market-based  than  a 
historically  derived  G. 

64.  The  single  growth  DCF  model 
requires  a  long  term  estimate  of  G,  and 
the  comments  recommended  the  use  of 
analysts'  five  year  growth  estmiates. 
The  DCF  method  is  silent,  however,  on 
how  the  consensus  estimate  should  be 
calculated,  and  several  comments 


^The  use  of  analysts'  estimates  of  growth  in 
earnings,  however  does  not  resoive  the  obvious 
cimiiarity  of  reasoning  that  arises  from  anaiysts 
basing  their  assessments  upon  what  this 
Commission  wili  do  in  light  of  their  previous 
assessments.  We  seek  comments  that  wouid  assist 
us  in  avoiding  the  incongruity  if  we  were  to  utilize 
such  estimates. 


"  Comments  using  or  recommending  tfaia 
approach  included  those  suomitted  by: 
Southwestern  Bell,  NY?VE>',  .\mentech,  Michigan 
PSC,  AT&T,  SNET.  Ilinois  Commerce  Commission. 
United  Telephone,  L'S  Wes',  Cenlrd;  Telephone. 
Beil  Atlantic,  Pacific  Bell  and  Nevada  Bell. 
BellSouth,  and  GTE. 
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warned  against  using  a  simple  average 
of  all  the  estimates  submitted.  Because 
the  determination  of  G  is  so  important  to 
the  DCF  approach,  we  do  not  envision 
depending  solely  on  IBES's  or  other 
services'  estimates.  We  intended  to 
have  analysts'  reports  submitted  to  the 
Commission  for  our  analysis.  The  list  of 
acceptable  analysts,  if  such  an  approach 
were  to  be  used,  would  have  to  be 
carefully  developed.  **  taking  into 
account  each  analyst's  professional 
position,  the  currency  of  the  forecast, 
and  the  apparent  reasonableness  of  the 
estimate  compared  to  others. 

65.  Nor  are  we  eliminating  historic 
growth  rates  from  consideration. 
Historic  trend  rates  that  are  submitted 
will  be  examined  to  determine  that  the 
data  series  are  appropriate,  the  time 
period  is  relevant,  and  the  estimation 
technique  if  valid.  Historic  trends  will 
be  considered  as  an  important  check  on 
the  "analyst  consensus"  estimates. 

66.  We  seek  comment  upon  our 
tentative  conclusions. 

b.  The  Expected  Next  Period  Divided 

67.  The  anticipated  growth  rate  of 
dividends,  once  established,  would  be 
used  to  determine  Di.  the  anticipated 
next  period  dividend.  The  DCF  model  is 
sensitive  to  the  assumed  Di.  and  the 
accuracy  of  the  DCF  estimate  requires 
that  Di  be  consistent  with  the 
anticipated  long  run  growth  rate  in 
dividends,  even  if  recent  dividends  have 
grown  at  significantly  different  rates. 

68.  We  do  not  wish  to  suggest  that  we 
are  inflexible  in  our  approach  to  the 
formulation  of  the  DCF  model. 
Dividends  are  typically  paid  on  a 
quarterly  basis.  In  recognition  of  that  we 
propose  to  follow  the  lead  of  various 
comments  in  putting  our  annual  DCF 
model  on  a  quarterly  basis.  There  are 
special  circumstances  when  the 
company's  dividend  policy  or  fmancial 
circumstances  render  a  simple 
extrapolation  unacceptably  unrealistic. 
We  recognize  that  under  some  extreme 
circumstances  the  two-growth  DCF 
model  (as  proposed  by  NYNEX)  may  be 
required,  but  we  believe  that  the  single 
growth  Gordon  model,  adjusted  for 
quarterly  dividend  payments,  will  be  an 
acceptable  valuation  approach  in  the 
cases  envisioned  in  this  proceeding. 

c.  The  Current  Market  Price  of  a 

Common  Share  (Po) 

69.  Although  in  theory  Po  should  be 
the  most  recent  trading  price  available  - 
at  the  time  a  cost  of  equity 


determination  is  made,  most  of  the  DCF 
comments  aid  not  recommend  the  use  of 
a  "spot"  price."  GTE  suggested  a  thirty 
day  average  price  in  order  to  smooth  out 
the  effects  of  daily  price  fluctuations. 
Central  used  the  average  of  the  high  and 
low  prices  for  two  months,  as  reported 
in  the  SS-P  Stock  Guide.  NYNEX 
suggested  a  ten  day  average  of  the  daily 
high  and  low  prices.  Pacific  and  Nevada 
Bell  recommend  a  three  month  average 
price  because  it  relates  the  stock  price 
to  any  lag  in  the  growth  forecasts  by 
security  analysts.  Southwestern  Bell 
also  recommends  a  90  day  average,  but 
of  the  closing  price.  AT&T  suggests  the 
spot  price  for  the  last  trading  day  of  the 
month  of  the  most  recently  released 
IBES  data  base.  Bell  Atlantic  believes 
that  average  data  is  best  and 
recommends  using  a  twelve  month 
average  if  there  are  to  be  annual  cost  of 
capital  reviews. 

70.  Our  preliminary  impression  is  that 
a  ten  day  average  of  high  and  low  prices 
would  be  sufficient,  and  that  the  days 
yielding  the  most  reliable  price  data 
would  seem  to  be  the  five  preceding  and 
following  the  release  date  of  the  IBES 
report  filed  with  the  FCC.  This 
assessment  is  based  upon  the  need  to 
obtain  a  Po  that  is  temporally  consistent 
with  the  analysts'  reports.  On  the  other 
hand,  while  we  are  aware  that  there  is  a 
substantial  lag  between  updates  in  the 
analysts'  reports,  it  is  not  clear  that  it  is 
necessary  to  average  together  prices 
taken  over  a  period  as  long  as  90  days. 
However,  we  seek  further  comment 
upon  these  preliminary  conclusions. 

2.  The  Capital  Asset  Pricing  Model 

71.  Most  of  the  comments 
recommending  the  DCF  method 
indicated  that  some  other  method 
should  be  adopted  as  a  check  on  the 
reasonableness  of  the  DCF  estimates." 
The  comments  were  not  as  helpful, 
though,  in  specifying  the  method  that 
should  be  adopted.  Ideally,  we  would 
choose  an  approach  that  would  have  the 
academic  acceptability  of  the  DCF.  and 
would  produce  estimates  with  the  same 
forward  looking,  market  oriented 
properties  as  the  "analyst  consensus" 
DCF.  but  would  be  entirely  independent. 

72.  The  Capital  Asset  Pricing  Model 
(CAPM)  is  relatively  new  to  regulatory 
proceedings,  but  has  been  very 
influential  in  the  academic  community 


"It  would  obviouily  be  inappropriate  for  any 
such  analyst  to  be  compensaled.  directly  or 
indirectly,  by  any  entity  having  a  direct  or  indirect 
interest  in  outcon  e  of  this  proceeding. 


"Michigan  PUC,  for  one,  did  recommend  the  use 
of  the  current  price. 

"These  included  the  comments  of  AT&T. 
Ameritech.  BellSouth.  Pacific  Telesls.  Pennsylvania. 
Central.  Alltel.  Michigan,  and  Florida,  In  addition. 
Bell  Atlantic,  NYNEX.  Southwestern  Bell,  US  West. 
GTE.  Cincinnati.  Rochester.  SNET.  NECA.  USTA. 
Kentucky,  and  FEA  also  recommended  multiple 
approaches  be  used. 


since  its  appearance  in  the  late  1960'8.  It 
is  our  understanding  that  the  CAPM  is 
routinely  employed  in  the  financial 
community.  We  are  inchned  at  this  point 
to  conclude  that  some  version  of  the 
CAPM.  perhaps  the  Sharpe-Lintner 
version,  would  provide  a  desirable 
independent  measure  for  assessing  the 
reasonableness  of  DCF  measurements. 

73.  Compared  to  the  DCF.  the  CAPM 
is,  however,  considerably  more  difficult 
to  explain  and  the  statistical  procedures 
required  are  more  complex  and 
sophisticated.  This  Commission  has 
never  relied  upon  a  CAPM  estimate  to 
set  cost  of  equity  capital,  and  the  next 
round  of  comments  will  have  to  show  a 
substantial  improvement  in  CAPM 
estimation  techniques  before  we  could 
adopt  it  as  an  alternative  estimate  of 
equivalent  weight. 

74.  The  CAPM  requires  the  estimation 
of  three  quantities:  the  beta  of  the  firm, 
the  current  risk-free  rate  of  return;  and 
the  market  risk  premium.  We  will 
discuss  our  preliminary  impressions 
upon  each  of  these  in  turn. 

a.  Beta 

75.  Given  the  wide  acceptance  the 
CAPM  has  won  in  the  literature,  it  was 
surprising  that  the  comments  submitted 
in  the  first  round  of  this  proceeding  did 
not  recommend  this  approach  more 
often.**  One  reason  is  the  problem  of 
developing  estimates  of  the  betas  for  the 
RBOCs. 

76.  Betas  calculated  on  the  basis  of 
historical  data  must  make  a  trade-off 
between  the  statistical  strength  of  the 
estimate — the  further  back  the  data  go. 
the  greater  the  nominal  statistical 
significance;  and  the  current  relevance 
of  the  estimate — the  further  back  the 
data  go  the  more  the  firm  and  the 
economy  have  changed.  Normally  a  beta 
is  based  on  several  years  of  return  data. 
Value  Line's  betas  are  computed  on 
weekly  returns  over  five  years  using  the 
New  York  Stock  Exchange  Index. 
Merrill  Lynch's  betas  are  computed  with 
monthly  data  over  five  years  using  the 
Standard  and  Poor's  500  Industrial 
Index.  Since  divestiture  created  the 
RBOCs  much  more  recently,  most 
comments  resorted  to  ad  hoc 
approaches,  or  used  daily  data  to 
expand  the  number  of  data  points  in  the 
estimate.  As  the  reply  comments  made 
clear,  none  of  these  approaches  are 
without  problems.  There  are  a  number 
of  commercial  services  which  use 
elaborate  analyses  to  develop 
"fundamental"  estimates  of  beta.  Four 
were  mentioned  in  the  comments:  Barr 


"Only  AT4T.  Ameritech.  Conlel.  Rochester. 
Minnesota.  NYNEX.  and  US  West  supplied  CAPM 
proposals. 
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Rosenberg  Associates,  Wells  Fargo, 
Vestek,  and  Prudential  Bache.  While  no 
one  of  these  estimates  is  definitive,  as  a 
group  those  estimates  would  provide  the 
Commission  with  a  range  of  beta  values 
reflecting  historical  and  fundamental 
analyses,  and  would  indicate  what 
estimates  are  being  presented  to  the 
investment  community.  Further 
comments  from  the  parties  are  invited 
on  these  sources  and  on  the  advisability 
of  using  estimates  that  are  derived 
therefrom. 

b.  The  Risk  Free  Rates 

77.  From  the  standpoint  of  theory,  the 
ideal  risk-free  rate  of  return  would  be 
the  yield  on  a  90-day  Treasury  bill.  The 
T-bill  is  the  closest  approximation  of 
any  financial  asset  to  zero  variance  in 
return  (i.e.,  it  is  devoid  of  both  non- 
systematic  and  systematic  risk.)  The 
problem  is  that  T-bill  returns  are  quite 
volatile. 

7Q.  The  comments  that  addressed  this 
problem  took  the  compromise  position 
that  a  longer  term  government  rate 
should  be  used  as  a  proxy  for  the  risk 
free  rate.  One  suggestion  was  to  use  the 
one  year  rate,  but  there  were  also 
suggestions  to  use  even  longer  term 
rates:  two  or  three  year  yields.  Our 
inclination  is  to  use  the  one-year  T-bill 
rate.  This  shouldn't  be  a  difficult  issue  to 
resolve,  but  as  part  of  any  further 
comments  on  the  implementation  of  the 
CAPM  approach,  commenters  should 
discuss  the  selection  of  a  maturity.  Of 
course,  whatever  debt  instrument  is 
chosen,  it  would  have  to  be  recently 
issued,  widely  held,  and  selling  to  yield 
a  return  close  to  its  face  yield. 

c.  The  Market  Risk  Premium 

79.  The  Commission  will  have  to  rely 
on  a  mixture  of  historical  and  current 
data  to  estimate  the  extent  to  which 
common  stocks  may  be  expected  to 
provide  returns  that  are  in  excess  of  that 
provided  by  a  riskless  security.  The 
Ibbotson  and  Sinquefield  market  risk 
studies*"  have  achieved  wide-spread 
circulation.  Ameritech  calculated 
Ibbotson  and  Sinquefield  based  market 
risk  premiums  using  both  58  and  38 
years  of  data.  There  can  not  be,  of 
course,  a  definitive  specification  of  a 
time  period  for  empirical  work,  but  it 
seems  to  us  tJfat  the  question  of  the 
appropriate  time  period  requires  further 
conmient. 

d.  Alternatives  to  the  Sharpe-Lintner 

Model 

80.  Two  commenters  offered,  instead 
of  the  Sharpe-Lintner  CAPM 
formulation,  the  zero-beta  or  empirical 


version  of  the  CAPM.*'  Unfortunately 
the  record  does  not  allow  us  to  evalulate 
the  relative  merits  of  these  alternatives, 
or  any  advantages  of  using  an  empirical 
CAPM  rather  than  the  Sharpe-Lintner 
version.  We  hope  the  advocates  of  these 
alternative  CAPM  methodologies  and 
other  parties  will  supplement  the  record 
so  that  we  can  select  the  best  CAPM 
approach. 

e.  CAPM  Conclusions 

81.  We  are  inclined  to  conclude  that 
the  CAPM  could  provide  a  useful  check 
upon  results  that  are  derived  from  the 
DCF  approach.  Although  the  CAPM 
does  not  have  the  history  of  successful 
use  in  a  regulatory  setting  of  the  DCF.  it 
is  theoretically  consistent  with  our 
current  understanding  of  the  way 
financial  markets  work,  and  its  data 
requirements  do  not  appear  significantly 
greater  than  that  of  the  DCF.  We  intend 
to  utilize  the  Sharpe-Lintner  CAPM  over 
the  empirical  form  because  the  empirical 
form  does  not  appear  mature  enough  to 
be  adopted  by  a  regulatory  commission. 
Parties  should  address  the  relative 
merits  of  the  various  formulations, 
however. 

3.  Bond  Yield  Plus  Risk  Premium 
Approaches 

82.  In  our  Initial  Notice  we  suggested 
that  the  cost  of  equity  capital  could  be 
estimated  by  adding  a  risk  premium  to  a 
current  bond  yield,  and  most  of  the 
comments  we  received  offered  advice 
on  this  approach.  The  CDF  and  CAPM 
approaches  are  associated  with  specific 
methodologies,  but  the  risk  premium 
approach  is  much  less  well-defined.  The 
comments  demonstrated  that  a  wide 
variety  of  methods  can  be  used  to 
estimate  a  risk  premium.  GTE 


••  Ibbotson,  R.  and  Sinquerield,  Stocks,  Bonds, 
Bills  and  Inflation:  The  Past  and  the  Future.  (1982, 
ed.  Financial  Analyst's  Research  Foundation.) 


"  Rochester's  formulation  simply  assumes  that  a 
portfolio  constructed  to  have  a  beta  of  zero  will 
have  an  expected  return  (r.)  equal  to  the  risk  free 
rate  plus  half  the  market  risk  premium:  r,  =  r,+.5(rB, 
-r,).  The  slope  of  the  trade-off  between  risk  and 
return  is  redefined  as  the  differences  between  the 
expected  market  return  (r„)  and  the  expected  return 
on  the  zero  beta  portfoho  (rj.  That  equals  one-half 
the  differences  between  the  market  return  minus  the 
risk-free  return:  (r„-r,)  =  .5(r„-rf).  Rochester 
estimated  the  market  nsk  pnmium  (r„  — rf)  from  a 
Standard  long  base  line  historical  study  (Ibbotson, 
R.  and  Sinquefield,  Stocks,  Bonds,  Bills  and 
Inflation:  The  Past  and  the  Future,  1982,  ed., 
Financial  Analyst's  Research  Foundation]  It  used 
the  one  year  Treasury  bill  rate  as  the  current 
measure  of  the  risk  free  rate  (r,).  The  full  Rochester 
zero-beta  CAPM  formulation  is:  K  =  r,-t-.5(r„- 
rr)-l-.5(r„-rt)beta. 

NYNEX,  in  its  reply  comments  proposed  a 
somewhat  different  formulation  of  the  zero-beta 
CAPM:  K  =  r,-(-.e6(r„-ri)-t-.33(r„-r,)  beta.  This  two 
thirds — one  third  form  of  NYNEX,  according  to  US 
West's  expert.  Dr.  R.H.  Litzenberger,  is  based  on  the 
empirical  study  he  submitted  as  part  of  US  West's 
comments.  Dr.  Litzenberger's  methodology  seems 
acceptable  but  we  do  have  reservations  over  the 
use  of  data  dating  from  1926. 


recommends  an  historic  approach, 
proposing  that  the  FCC  use  the  most 
recent  20  to  40  years  of  bond  and  equity 
returns  to  calculate  the  bond  premium. 
The  practical  results,  according  to  GTE, 
would  be  a  range  of  acceptable  equity 
prescription  rates  running  300  to  750 
basis  points  above  the  six  month 
average  of  yields  on  long  term  utility 
bonds. 

83.  AT&T,  adopting  a  DCF  based  risk 
premium  methodology,  suggested  that  a 
firm's  risk  premium  be  estimated  by:  (1) 
Calculating  the  firm's  single-growth  rate 
DCF  cost  of  equity  capital  for  each  of 
the  most  recent  six  months;  (2) 
substracting  these  estimates  from  the 
contemporaneous  monthly  yield-to- 
maturity  of  a  20-year  constant  maturity 
Treasury  bond  series  (AT&T 
recommends  the  series  published  in  the 
Federal  Reserve  Bulletin);  (3)  averaging 
the  six  monthly  differences;  and,  (4) 
adding  the  average  to  the  current  20- 
year  Treasury  bond  yield. 

84.  AT&Ts  methodology  has  the 
appeal  of  being  a  balanced  attempt  to 
find  a  trade-off  between  the  problems  of 
historic  and  spot  estimates.  Historic  risk 
premiums  assume  that  the  difference  in 
the  expected  yields  of  equity  and  debt 
are  not  subject  to  significant  and 
meaningful  variations  over  the  short  run. 
The  comments,  however,  have  not 
provided  support  for  that  assumption. 
Ameritech  cites  a  recent  study  by 
Brigham,  Shome,  and  Vinson  that 
concludes  a  DCF  based  risk  premium 
does  not  full  reflect  investors' 
expectations,  nor  is  the  premium  stable 
over  time. 

65.  Several  comments  noted  that  spot 
estimates  tend  to  be  volatile  and  to 
promote  filings  aimed  to  catch  peak 
rates.  Comsat  notes  that  the 
determination  of  a  carrier's  risk 
premium  is  a  matter  of  judgment, 
requiring  extensive  knowledge  of  the 
carrier  and  industry.  It  argues  that  the 
judgmental  nature  of  the  determination 
of  risk  premium  may  make  a  "paper" 
proceding  inadequate.  Comsat  also 
observes  that  the  use  of  a  carrier's  debt, 
or  an  industrial  bond  index,  complicates 
the  analysis  by  introducing  into  ^e 
determination  of  bond-yield  company 
and  industry  risk  factors  that  are 
considered  in  determining  the  risk 
premium,  and  by  reducing  the  carrier's 
incentive  to  seek  the  least  expensive 
source  of  debt.  The  Pennsylvania  PUC 
also  stresses  that  the  judgment  that 
must  be  exercised  in  the  use  of  the 
bond-risk  premium  approach.  SBS's 
comments  emphasized  the  judgmental 
nature  of  establishing  the  premium:  it 
gave  a  page  of  risk  considerations  to  be 
factored  into  the  premium,  and 
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recommended  that  the  FCC  adopt  a 
"variable-rate"  bond  yield  (based  on 
one-year  Treasury  notes]  to  cope  with 
the  volatility  of  the  bond  market. 

86.  Volatility  is  a  potential  problem 
with  every  method  of  determining  the 
cost  of  equity  capital  and  we  agree  that 
we  need  to  examine  more  than  tjust  the 
most  recent  month's  spot  estimate  of  the 
cost  of  equity.  To  that  end  we  propose 
that  the  record  for  an  equity 
determination  should  include  sufficient 
data  to  allow  estimates  that  are  based 
upon  the  most  recent  six  months'  data. 
We  do  not  beUeve  that  averaging  the 
most  recent  estimates  is  necessarily  the 
best  methodology.  Ultimately  the 
Commission  must  apply  its  judgment 
and  this  seems  to  us  to  be  the  point  for 
us  to  express  the  judgment  of  DCF 
approadi  is  to  be  preferred  as  being  a 
more  reliable  estimation  than  the  risk 
premium  approach." 

B.  Flotation  Costs 

87.  In  our  Initio]  Notice,  we 
tentatively  concluded  that  the 
"estimated  cost  of  equity  should  take 
into  account  the  cost  of  financing  equity 
issues," "citing  the  1961  Represcription 
Order.  In  the  previous  rate  of  return 
prescription,  the  Commission  found  the 
record  to  be  insufficient  to  compute  a 
flotation  cost  allowance  with  precision, 
but  did  find  "a  slight  upward  adjqstment 
to  AT&Ts  market  cost  of  common 
stock"  to  be  justified.** The  record  in 
this  proceeding,  too,  falls  short  of 
establishing  precisely  whether,  or  how 
much  of.  an  allowance  for  flotation  costs 
should  be  awarded. 

68.  Equity  flotation  costs  consist  of 
two  components — the  out-of-pocket 
costs  associated  with  issuing  new  stock, 
or  underwriters  spread;**  and  "market 
pressure"  costs.  To  the  extent  a  carrier 
is  allowed  to  recover  those  flotation 
costs,  there  are  several  possible 
alternatives.  Flotation  costs  can  be 
expensed  and  recovered  in  the  year 
incurred;  flotation  costs  can  be  treated 
as  an  intangible  asset  and  amortized 
over  some  period:  or  flotation  costs  can 
be  recovered  by  making  an  upward 


"There  were  some  commentt  in  favor  of  the 
Commission'*  onginal  risk  premium  proposal. 
Kerrville.  for  example,  believes  this  methodology  ij 
not  unduly  complicated,  would  be  subject  to  less 
argument  and  more  readily  estimated  than  any 
other  method.  On  balance,  however,  we  have 
concluded  that  while  nsk  premium  estimates  can  be 
useful,  the  esumaie  of  the  direct  DCF  approach  we 
outlined  previsiously  are  the  most  relevant  evidence 
for  the  Commission's  decision. 

"Initian  Notice  at  fn.  la 

"Se  FCC  2d  at  244-IS. 

"  BellSouth  identified  twelve  such  out  of  pocket 
expenditures  {as  well  as  the  opportunity  cost  of 
employees'  time).  Affidavit  of  Vanderweide  and 
Carleton  at  pp.  70-71. 


adjustment  to  the  return  on  equity 
component  of  the  rate  of  return.*  Most 
of  the  Commenting  parties  favored  an 
adjustment  to  the  return  on  equity." 

89.  While  the  commenting  parties 
agree  that  the  Commission  should 
reimburse  the  exchange  carriers  for 
flotation  costs,  they  do  not  agree  on  the 
amount  of  that  reimbursement  or  the 
bases  for  awarding  flotation  costs.  Two 
different  policies  are  asserted  to  provide 
the  rationale  for  allowing  recovery  of 
flotation  costs.  First,  some  commenters 
claim  that  the  Commission  must  award 
flotation  costs  so  as  to  maintain  the 
carrier's  stock  at  a  market  value  in 
excess  of  its  book  value  **  so  that  the 
carrier  can  issue  additional  shares 
without  further  dilution.**  Second,  some 
comments  assert  that  the  value  of  assets 
in  the  rate  base  is  less  than  the  amount 
the  shareholder  invested  because  of 
flotation  costs,  and  that  an  upward 
adjustment  to  the  "required  return"  is 
necessary  to  enable  the  investor  to  earn 
the  required  return  on  the  full  amount  of 
his  or  her  investment™ 

90.  The  two  grounds  for  flotation  costs 
do  not  appear  to  be  entirely  consistent, 
however.  If  stocks  are  issued  at  a  time 
when  the  market  pricx  is  below  the  book 
value,  then  there  would  be  a  problem 
with  "dilution"  of  the  current 
shareholders'  value,  but  at  the  same 
time  the  investors  would  be  receiving 
more  than  the  "required  retiu-n"  on  the 
amount  of  their  investment  since  it  was 
less  than  the  average  amount  per  share 
in  the  rate  base.  Conversely,  when  the 
market  value  exceeds  the  book  value, 
issuing  new  shares  does  not  result  in 
"dilution,"  but  the  investors'  level  of 
investment  exceeds  the  average  per 
share  in  the  rate  base. 

91.  The  comments  also  suggested 
several  different  formulae  and 
methodologies  for  calculating  a  flotation 
cost  adjustment.  OCCO's  expert  witness 
advocates  a  formula  that  allows 
recovery  of  the  costs  only  during  the 


**See  generally.  BellSouth  Affidavit  of 
VanderWeide  and  Carleton  at  pp.  75-77.  The  WS. 
however,  does  not  allow  such  costs  to  be  expensed 
or  amortized,  or  even  recovered  upon  dissolution  of 
the  company. 

•'S'VETCO;  Alltel;  U.S.  West:  GTE;  Pacific; 
NYNEX:  Bell  AUantic  cf.  BellSouth-Affidavit  of 
VanderWeide  and  Carleton,  pp.  8S-flO  (expensing  or 
adding  to  rate  base  and  amortizing  are  both 
superior  to  modifying  the  return  on  equity]. 

"The  term  "book  value"  is  not  used  uniformly  or 
precisely  by  the  parties.  At  times,  the  term  is  used 
to  refer  to  rate  base  assets  or  to  accounting  entries. 
as  distinguished  from  the  price  the  stock  sells  at  the 
marketplace.  We  will  assume  the  parties  are 
referring  to  regulatory  accounting  books,  since 
different  sets  of  accounting  books  may  legitimately 
be  maintained  for  the  FCC.  SEC  and  IRS. 

"E.g.,  Alltel;  Ameritech;  Southwestern  Bell;  Bell 
Atlantic. 

">E.g.,  SNETCO;  U.S.  West;  Pacific  NYNEX. 


year  incurred."  Other  carriers  advocate 
methodologies  to  increase  the  return  on 
equity  regardless  of  new  issues,'* 
Ameritech's  expert  derived  a  flotation 
cost  adjustment  based  on  maintaining  a 
market  to  book  ratio  of  1.1  to  1."  Most 
of  the  estimates  of  the  fractional 
flotation  costs,  a  critical  figure  in  the 
various  formulae,  ranged  between  5  and 
7  percent,  but  the  sources  for  the  figures 
varied.'*  In  light  of  the  disagreement  on 
determining  the  amount  of  flotation 
costs,  the  formula  for  recovery  those 
costs,  and  even  on  why  those  costs 
should  be  awarded,  we  approach  an 
allowance  for  flotation  costs  with  some 
skepticism. 

92.  The  arguments  proffered  in  the 
conunents  do  not  support  the  level  of 
flotation  cost  adjustments  sought  by  the 
carriers.  Several  commenters  analogize 
to  the  treatment  accorded  issuance 
expenses  for  debt  and  preferrer  stock  to 
support  an  award  of  flotation  costs  for 
common  stock. ''Conmienters  use  the 
analogy  and  simplified  examples  of 
asset  purchases  and  income  streams  to 
demonstrate  the  need  for  a  flotation 
adjustment. '•The  analogy  and  simple 
examples  break  down  in  several 
respects,  however.  A  major  difference 
between  debt  and  common  stock  is  the 
contractual  obligation  to  pay  a  specified 
amount  of  interest  on  the  debt,  which  is 
absent  in  the  case  of  equity.  The 
simplified  illustrations  assume  the 
stockholder  has  an  unqualified  right  to  a 
fixed  percentage  return — the  "required 
return" — on  the  market  value  of  his  or 
her  shares.  However,  there  is  no  such 
right  imder  either  contract  law  or  the 
Commission's  obligation  to  allow  a 
reasonable  return. 

93.  More  important,  we  believe  that 
the  "required  return"  as  derived  from  a 
market  based  methodology,  such  as . 
DCF.  already  accounts  for  flotation 
costs.  Alltel  argues  that  if  the 
Commission  does  not  make  these 
flotation  cost  adjustments,  the  investors 
will  adjust  the  price  they  are  willing  to 


"  OCCO,  Affidavit  of  M,  Marcus. 

"SNET  (r=K/  (I-f +fb).  where  r  is  the  adjusted 
return  on  equity.  K  is  the  cost  of  equity,  f  is  the 
fractional  flotation  cost  and  b  is  the  retention  ratio); 
U.S.  West  Bell  Atlantic  and  NYNEX  (K  =  D,/Po 
(I-f) +8'  where  K  is  the  adjusted  cost  of  equity,  Di 
is  the  anticipated  dividend,  Po  is  the  market  price,  f 
is  the  fractional  flotation  cost  and  g  is  anticipated 
growth);  cf..  BellSouth  (reviews  the  literature  and 
sets  forth  three  different  formula). 

"  Sefton  Affid.,  p.  D-17. 

''*E.g.,  CTE  (5%  based  on  academic  studies): 
Pacific  (5%,  but  no  source);  Southwestern  (5%  based 
on  discount  for  dividend  reinvestment  program); 
NYNEX  [7%  based  on  review  of  1983  issues  in 
excess  of  S2S  million:  5%  based  on  review  of  10 
years  of  utility  issues). 

'•  GTE;  U.S.  West;  NYNEX;  Bell  AUantic 

'•  E.g..  Bell  AtlanUc. 
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pay  for  the  stock. "The  Commission  did 
not  explicitly  allow  recovery  of  flotation 
costs  in  its  last  rate  of  return 
proceeding,  however,  and  thus  the 
market  price  (as  well  as  the 
sophisticated  analysts'  estimate  of 
dividend  growth)  should  already  reflect 
the  absence  of  a  50  to  90  basis  point 
flotation  cost  adjustment. 

94.  The  simple  illustrations  of  asset 
purchases  and  income  streams  also  fail 
to  reflect  the  fact  that  the  market  price 
of  the  company's  stock  will  diverge  from 
the  rate  base  or  book  value  by  varying 
amounts  for  differing  reasons.  The 
assumption  that  market  value  will 
precisely  reflect  initial  investment  less 
flotation  costs  plus  retained  earnings  is 
not  a  very  solid  foundation  for  "proof 
of  the  need  for  an  adjustment  for 
flotation  costs.  The  market  value  of  the 
stock  will  reflect,  inter  alia,  non- 
jurisdictional  activities,  estimates  of 
risk,  evaluations  of  management  and 
beliefs  about  future  economic 
conditions.  Indeed,  this  Commission 
explicitly  recognized  the  effects  of 
outside  factors  in  rejecting  the  claim 
that  it  has  an  obligation  to  set  a  rate  of 
return  that  will  ensure  a  carrier's  market 
to  book  ratio  in  excess  of  one.'* 

95.  We  are  also  troubled  by  requests 
for  reimbursement  of  "market  pressure" 
costs,  which  comprise  half  of  the 
flotation  costs  the  carriers  seek  to 
recover.  It  is  not  at  all  clear  why  the 
shareholders  must  be  reimbursed  for 
what  is  at  most  a  temporary  decline  in 
the  market  price  of  the  stock. 
Apparently  market  pressure  is  intended 
to  reflect  the  difference  between  the 
"real  market  value"  of  the  stock  and  the 
depressed  value  that  comes  with 
announcement  of  a  new  offering  due  to 
the  anticipated  earnings  dilution. 
Various  studies  purport  to  calculate  the 
market  pressure  effect,  and  the  results 
range  from  less  than  one  percent  to  over 
11  percent. "The  record  does  not 
support  the  need  for,  or  level  of,  an 
adjustment  to  the  return  on  equity 
component  to  compensate  for  market 
pressure. 

96.  The  carriers  seek  a  flotation  cost 
adjustment  in  the  range  of  50  to  90  basis 
points.**"  We  do  not  believe  the  record 


"  Alltel,  pp.  22-24. 

'•  86  FCC  2d  221.  245  al  fn.  44. 

"NYNEX:  BellSouth.  It  is  not  clear  whether 
market  pressure  exists  to  the  same  extent  under  the 
new  SEC  shelf  registration  program.  Presumably  the 
ability  of  companies  to  take  advantage  quickly  of 
favorable  windows  would  eliminate  or  mitigate 
market  pressure  effects. 

"E.g..  Ameritech.  90  basic  points:  U.S.  West.  70 
basis  points:  NYNEX,  50-70  basis  points:  Pacific.  50 
basis  points:  SNET.  60  basis  points:  Southwestern. 
46  basis  points:  BellSouth.  20-50  basis  points. 


supports  such  an  award.  As  we  noted 
previously,  we  believe  the  market 
determined  DCF  methodology  already 
takes  into  account  flotation  costs."  This 
Commission  did  make  a  slight  upward 
adjustment  to  the  return  on  equity 
component  in  its  most  recent  rate  of 
return  prescription.  We  therefore 
assume  that  the  market  determined 
required  return  on  equity  anticipates  a 
similar  adjustment  from  this 
Commission.  To  account  for  that 
expectation,  we  propose  to  adjust  the 
return  on  equity  upward  10  basis  points 
for  the  initial  prescription.  Thereafter, 
we  will  provide  no  adjustment,  as 
assume  that  the  market  price  and 
analysts'  forecasts  will  take  into 
account  the  Commission's  policy  of  not 
making  flotation  cost  adjustments. 

C.  Debt 

97.  We  received  comments  both 
agreeing  with  our  initial  proposal  for 
computing  the  cost  of  long  term  debt 
based  on  the  most  recently  available 
test  period,  and  arguing  for  a  projected 
debt  cost.  We  proposed  to  follow  the 
procedure  adopted  in  the  1981 
Represcription  Order  and  divide  the 
total  of  actual  interest  payments  plus 
the  booked  amortization  of  issuance  and 
premium  or  discount  expenses  by  the 
weighted  average  outstanding  net 
proceeds  amount  of  debt.  The 
amortization  of  issue  expenses  and 
premium  or  discount  was  done  on  a 
straight  line  basis  in  the  1981 
Represcription  Order.'^ 

98.  Proposals  for  using  projected  debt 
cost  generally  involved  the  Commission 
adopting  projections  of  the  debt,  interest 
and  amortization  expenses  and  the 
amount  of  debt  that  will  be  outstanding 
during  the  prescription  period.  None  of 
the  commenters  elaborated  upon  how 
the  Commission  should  make  such 
projections,  nor  did  any  propose  a 
refund  or  surcharge  procedure  for  the 
inevitable  discrepancies  between  the 
projected  and  realized  debt  figures. 

99.  We  are  uncomfortable  with  the 
need,  under  the  projected  debt 
proposals,  to  make  interest  rate 
forecasts,  to  make  predictions  about  the 
timing  of  the  refinancing  of  callable 
debt,  and  to  make  companies  disclose 
their  future  financing  schedules.  It  is  our 
intention  to  make  the  cost  of  capital 
determinations  on  a  frequent  basis  (two 
years,  with  the  possibility  of  annual 
updates  for  changes  in  debt-equity 
ratios  and  costs  of  embedded  debt]  so 
that  the  potential  for  difference  between 


prescription  and  actual  debt  costs  will 
be  much  less  than  it  has  been  in  the 
past.  These  reasons  are  sufficient  to 
make  us  conclude  that  our  original 
proposal,  to  use  actual  debt  cost  as  the 
basis  of  our  prescription,  was  sound  and 
should  be  adopted. 

D.  Treatment  of  Preferred  Stock 

100.  In  the  Initial  Notice,  we  sought 
comment  on  the  treatment  to  be 
accorded  preferred  stock,  after  noting 
that  our  prior  finding  that  the  costs  of 
common  and  convertible  preferred  were 
the  same  was  based  on  the  relatively 
small  amount  of  preferred  stock  and  the 
occurrence  of  conversion.  Initial  Notice, 
para.  14.  Very  little  comment  was 
received  with  regard  to  this  issue, 
probably  because  the  largest  companies 
apparently  do  not  have  much,  if  any, 
convertible  preferred  stock  outstanding. 
All  parties  agreed  that  the  cost  of  non- 
convertible  preferred  should  be  treated 
similarly  to  debt.  The  cost  should  be 
calculated  by  dividing  the  interest  or 
dividend  expense  by  the  book  value  of 
the  preferred  stock."  With  regard  to  the 
treatment  of  convertible  preferred,  some 
parties  assert  all  convertible  preferred 
should  be  treated  as  equity;**  some 
parties  argue  it  should  be  treated 
differently  depending  on  the  likelihood 
of  conversion;**  while  at  least  one  party 
advocated  it  simply  be  treated  like 
debt.*« 

101.  It  is  our  intention  to  treat  both 
convertible  and  non-convertible 
preferred  in  the  same  manner  as  debt. 
The  costs  will  be  calculated  by  dividing 
the  dividend  amount  by  the  book  value. 
We  believe  this  approach  will  most 
accurately  determine  the  costs, 
particularly  in  light  of  the  relatively 
short  prescription  period  of  two  years 
(with  the  possibility  of  allowing  annual 
updates  on  capital  structure  and 
embedded  debt  costs). 

E.  Zero-Cost  Sources  of  Financing 

102.  In  our  Initial  Notice,  we  sought 
comment  on  the  appropriate  categories 
and  treatment  of  zero-cost  sources  of 
capital.  In  the  1981  Represcription  Order 
AT&Ts  capital  structure  included 
several  items  with  zero-cost — capital 
stock  subscribed  and  related  premium 
and  capitalized  stock  installments, 
unmatured  interest,  unmatured 


"  See  paragraph  S3,  supra. 

"Parties  should  address,  however,  utilization  of 
the  GAAP  method  of  amortizing  on  a  different 
basis. 


"Cf.  Ameritech  Comments,  which  argues  that 
current  rather  then  embedded  costs  should  be  used. 

"E-g.,  Ameritech  Comments:  ATftT  Comments; 
Contel  Comments. 

"E.g.,  Cinciimatj  Comments  (treat  as  equity 
unless  conversion  unlikely):  Contel  Comments  (treat 
like  equity  if  any  appreciable  conversion  it 
occurring). 

"Rochester  Comments. 
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dividends,  and  matured  interest  and 
dividends."  We  proposed  to  employ  the 
most  recent  twelve-month  average 
amounts  of  these  sources  from  balance 
sheet  entries  and  treat  them  as  part  of 
the  capital  structure  at  zero  cost.  Initial 
Notice  at  para.  12.  We  also  recognized, 
however,  that  it  would  penalize  the 
carriers  by  "double  counting"  if  the 
zero-cost  sources  of  financing  were  both 
deducted  from  the  rate  base  and 
counted  as  part  of  the  capital  structure. 
Ibid. 

103.  While  some  parties  argued  that 
there  are  no  zero  cost  sources  of  capital 
because  the  funds  have  economic  or 
opportunity  costs  associated  with 
them.**  the  majority  of  comments 
focused  on  the  Commission's  desire  to 
avoid  "double  counting."**  Attempts  to 
use  zero-cost  sources  of  financing  in 
calculating  the  rate  of  return  complicate 
the  represcription  proceeding  and  some 
comments  suggest  that  they  may  not  be 
effective." 

104.  After  reviewing  the  comments, 
we  are  inclined  to  conclude,  with  the 
exception  of  those  firms  that  are  used 
for  comparable  risk  measurements,  that 
it  would  be  better  in  this  ixutance  (given 
the  constraints  and  objectives  of  this 
rulemaking)  to  treat  these  zero-cost 
sources  of  financing  as  deductions  from 
the  rate  base  rather  than  as  part  of  the 
capital  structure.*'  Because  5ie  effect  on 
the  ratepayer  is  similar,  treatment  as  a 
ratebase  issue  avoids  complicating,  and 
thus  potentially  delaying,  the 
prescription  of  rates  of  return.  If  we 
adopt  that  approach,  we  will  delegate  to 
the  Chief.  Common  Carrier  Bureau 
authority  to  prescribe  the  classification 
and  treatment  to  be  accorded  "zero- 
cost"  sources  of  financing  to  ensure  such 
items  are  properly  excluded  from  the 
rate  base.  Interested  parties  are 
encouraged  to  comment  on  that 
altematve. 

VL  Hearing  Procedures 

105.  We  would  propose  to  initiate  the 
actual  represcription  proceedings  for 
AT&T  and  the  exchange  carriers  as  soon 
as  possible  after  we  adopt  a  final 
decision  in  Phase  II  of  this  rulemaking.  If 
our  effort  to  establish  prescribed  or 
acceptable  methodologies  is  successful, 
it  should  be  possible  to  implement  the 
methodology  in  a  subsequent 


"86  FCC  2d  at  228-32. 

"£.$.'.  Ameritech  Comments:  AT&T  CoaimenU. 

"Cg-  Centel  Comments;  NYNEX  Conunents. 

"B^g..  HYNSX  Cooinwnts.  Sovth western 
Comments. 

*'  In  the  case  of  a  cost  of  capital  that  was  derived 
tfaroogh  the  use  of  firms  of  comparable  nsk 
(including  the  financial  structures  of  the  firms  thus 
chosen),  it  would,  of  course,  be  necessary  to  make 
offsetting  rale  base  adjustment  tlut  were  equitable. 


represcription  proceeding  in  about  six 
months.  The  tentative  plan  for  such  a 
proceeding  that  we  describe  in  this 
section  is  based  upon  the  assumption 
that  such  methodology  will  have  been 
established. 

A.  Introduction 

106.  Review  of  the  Comments  and 
Reply  Comments  regarding  written 
procedures  has  prompted  us  to  request 
further  comment  upon  specific  written 
procedures  with  streamlined  oral 
evidentiary  hearings  upon  an 
appropriate  showing.  The  commenters' 
contentions  are  varied.  Some  argue  that 
in  order  to  apply  a  rate  of  return  or  cost 
of  equity  method  to  carrier  groups  or  to 
individual  carriers,  oral  evidentiary 
proceedings  are  required  by  sections 
553(c).  556.  and  557  of  the 
Administrative  Procedure  Act,**  by 
section  205  of  the  Commimications 
Act,**  by  due  process,**  or  generally.** 
Others  contend  that  certain  issues,  such 
as  investor  perception  of  risk,  the  risk 
premium  in  the  risk  premium  cost  of 
equity  method,  the  Discount  Cash  Flow 
method,  elements  of  growth  and  stock 
flotation  costs,  or  cost  of  equity 
inherently  require  oral  evidentiary 
procedures.**  Other  commenters  claim 
that  oral  hearings  are  not  legally 
required  or  not  useful.*^  or  that  they  are 


•»  Southwestern  BeH  Telephone  Company 
Comments,  pp.  40-42.  Ameiican  Bar  Association 
Administrative  Law  Section  Reply  Conunents.  pp. 
2-7.  The  ABA  filed  a  "MoUon  to  Accept  Late-Filed 
Comments",  dated  March  12. 1965.  with  its  Reply 
Comments.  In  view  of  the  leek  of  opposition  to  the 
ABA  Motion,  the  significance  of  the  issue,  and  the 
lack  of  prejudice  to  other  commenters.  the  motion  is 
granted.  For  the  same  reasons,  we  are  granting  ITS 
West's  and  Arkansas'  request  for  acceptance  of 
Iate-fil«d  comments. 

"  NARUC  Comments,  pp.  2-4.  Rural  Telephone 
Coalation  Comments,  pp.  14-lft.  Office  of  Consumer 
Counsel.  Slate  of  Ohio  Comments,  pp.  1-2..  GTE 
Reply  Conunents.  pp.  8-fl.  Reply  Comments  of 
Citizens  of  Stale  of  Florida  and  National 
Assodabon  of  State  UtUity  Consomer  Advocates, 
pp.  1-2. 

**  Ameritech  Operating  Companies  Comment*.  , 
pp.  24-20.  GTE  Reply  Comment*,  pp.  8-0. 

**  U.S.  West  reserves  comment  on  paper 
procedures  until  the  Commission  selects  a  rate  of 
return  formula,  without  waiving  any  rights  to  an 
oral  hearing.  U.S.  West  CommenU.  p.  7.  n.a 

»•  AT»T  CommenU.  pp.  63-64.  BeU  Adantic 
Comments,  pp.  3-6  and  Reply  Comments,  pp.  S-ll. 
Communications  Satellite  Corporation  Comments, 
pp.  5-7.  Florida  Public  Service  Commission 
CommenU.  pp.  8-9.  Pennsylvania  PUC  Comment*, 
p.  5.  Southwestern  BeU  Reply  Comments,  p.  31. 
NYNEX  Comments,  pp.  25-27.  United  Telephone 
System  alleges  that  the  dividend  growth  element  of 
the  DCF  method  will  be  contended.  CommenU,  pp. 
l0-2a 

*'  Federal  Executive  Agencies  (DOO/CSA) 
CommenU,  pp.  9-10.  Rochester  Telephone  Company 
Reply  Comments,  p.  6  (if  a  nonpredjudicial  rate  of 
return  formula  is  adopted).  Satellite  Business 
System  Comments,  p.  15.  and  Reply  Comments,  pp. 
7-8.  Southern  New  Englcmd  Telephone  Company 
Comments,  p.  34,  and  Reply  Comments,  pp.  28-27 


too  expensive.*'  Some  find  written 
procediues  acceptable.**  Others 
contend  that  at  least  oral  cross- 
examination,  or  formal  discovery,  or 
oral  argument  is  legally  required  in  rate 
of  return  proceedings.'"*'  One 
commenter  proposed  on  oral  evidentiary 
proceeding  if  all  exchange  access 
carriers  are  treated  as  one  group.'*" 
Others  contend  that  oral  hearings  would 
be  useful  to  the  Commission,"''  or  that 
oral  hearings  cannot  be  entirely 
precluded.""  A  few  commenters 
suggest  that  discovery  and  limited  oral 
evidentiary  procedures  be  permitted  on 
limited  issues  after  an  appropriate 
showing."** 

B.  Expedited  Hearing  Procedures 

107.  It  is  neither  fruitful  nor  necessary 
to  resolve  here  whether  section  205  of 
the  Communication's  Act  requires 
application  of  notice  and  comment 
procedures  or  formal  rulemaking 
procedures  under  the  Administrative 
Procedure  Act  to  prescribe  rates  of 
return,  whether  rate  of  return  issues  are 
legislative  or  adjudicative  facts,  or 
whether  rate  prescriptions  under  section 
205  are  "required  by  statute  to  be  made 
on  the  record  after  opportunity  for  an 
agency  hearing."  Oral  evidentiary 
procedures  could  be  required  in  a 
section  553  notice  and  comment 
rulemaking,  even  though  this  is  a 
hypothetical  and  remote  possibility.'** In 
section  556  formal  rulemakings  oral 
evidentiary  procedures  are  neither  a 
matter  of  right  nor  automatically 
required.  All  that  section  556  or  due 
process  requires  is  that  oral  procedures 
be  employed  if  a  party  would  be 
prejudiced  by  the  use  of  written 


(although  not  averse  to  oral  hearings  on  cost  of 
equity).  United  Telephone  System  Comments,  p.  20. 

*'  tnterior  Telephone  Co..  Inc.  and  Bristol 
Telephone  Company,  Inc.  CommenU,  pp.  3-4. 

"  Continental  Telecom  Inc.  Comments,  pp.  17-18. 
Southwestern  Bell  Comments,  pp.  40-43.  and  Reply 
Comments,  pp.  30-31.  However.  Southwestern  Bell 
questions  whether  written  procedures  arc  legally 
sustainable. 

><"'  Ameritech  Operating  Companies  Comments, 
pp.  24-26.  ATST  Comments,  pp.  65-67.  and  Reply 
CommenU,  p.  36.  GTE  CommenU.  pp.  8-9.  Office  of 
Consumer  Counsel,  SUte  of  Ohio  Reply  Comment*, 
pp.  1-2.  BellSouth  CommenU.  p.  11. 

■0'  Western  Rural  Telephone  AssociaUon 
Comments,  p.  IS. 

">*  Central  Telephone  Company  Comments,  p.  12. 
Pacific  BeU  and  Nevada  Bell  Comments,  pp.  38-39. 

■<"  American  Bar  As*ociabon  AdminUtrative 
Law  Section  Reply  Comments,  pp.  2-7.  Pacific  BeU 
and  Nevada  BeU  Reply  CommenU.  pp.  57-58. 

'"'American  Bar  Association  Administrative 
Law  Section  Reply  Comments,  pp.  7-8.  BellSoutfi 
Comments,  pp.  10-11.  Continental  Telecom 
CommenU.  p.  18.  and  Reply  Comments,  p.  38. 

'"Vermont  Yankee  Nuclear  Power  Corp.  v. 
Natural  Resources  Defensa  Council.  43S  US.  SM. 
523-524.  54*  (1978). 
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procedures. "»«  Whether  and  what  kind 
of  oral  procedures  are  required  depends 
upon  the  facts  at  issue,  the  context  of 
the  particular  case,  and  the 
demonstrated  necessity  for  oral 
procedures  in  the  particular 
proceeding. "" 

108.  The  streanilined  hearing 
procedures  we  now  propose  will  not 
only  satisfy  the  most  stringent  statutory 
and  constitutional  requirements  that  are 
arguably  applicable,  but  will  also 
provide  the  flexibility  necessary  to 
timely  execution  of  the  Commission's 
duties.  Carriers  and  the  public  will  be 
accorded  full  and  fair  opportunity  for 
hearing,  and  the  Commission  will  be 
supplied  with  substantial,  complete 
records  permitting  sound  and  reasoned 
decisions.  Our  proposal  will  permit 
limited  oral  evidentiary  proceedings 
upon  an  appropriate  showing,  while 
allowing  the  Commission  to  render  rate 
of  return  decisions  within  six  months. 

C.  Discovery 

109.  Much  of  the  discoverj'  which 
formerly  took  place  in  the  traditional 
oral  evidentiary  ratemaking  proceedings 
will  be  eliminated  if  we  adopt  defined 
rate  of  return  methodologies  and 
prescribe  carrier-submitted  data  to 
support  rate  of  return  requests.  The 
former  wide-ranging  searches  for 
underlyling  assumptions  and  supporting 
data  would  no  longer  be  necessary, 
making  focused  requests  possible.  We 
propose  to  continue  the  use  of  informal 
discovery  or  information  requests  in 
ratemaking.  "^ 


'"•5  U.S.C  55e(d).  United  Stales  v.  Florida  East 
Coast  Railway.  410  U.S.  224.  241  (1973):  Shell  Oil  Co. 
V.  FPC  520  F.  2d  1061. 1074-78  (Sth  Cir.  1975); 
American  Public  Gas  Assn.  v.  FPC.  408  F.2d  718.  723 
|D.C.  Cir.  1974).  Nathaniel  Nalhanson.  •Probing  the 
Mind  of  the  Administrator  Hearing  Variations  and 
Standards  of  Judicial  Review  under  the 
Administrative  Procedure  Act  and  Other  Federal 
Statutes",  75  Columbia  Law  Review  721.  727-728 
(1975). 

""  RCA  Global  Communicatians.  Inc.  v.  FCC.  559 
F.2d  881.  885-87  (2d  Cir.  1977).  Reheonng.  563  F.2d  1 
(2d  Cir.  1977):  American  Public  Gas  Association. 
supra.  498  F.2d  at  722-723:  Mobil  Oil  Corporation  v. 
FPC.  483  F.2d  1238.  1257  (DC.  Cir.  1973):  National 
Air  Carriers  Association  v.  CAB.  436  F.2d  185. 191- 
194  (DC.  Cir.  1970);  Long  island  Railroad  Co.  v. 
United  States.  318  F.  Supp.  490.  497-500  (E.D.N.Y. 
1970).  Lionel  Kestenbaum.  "Rulemaking  Beyond 
APA:  Criteria  for  Trial  Type  Procedures  and  the 
FTC  improvement  Act".  44  George  Washington 
University  Law  Review  679.  692.  708-709  (1976). 
Nathanson.  supra  at  727-72B.  734-746. 

'"Report  and  Order.  Amendment  of  Part  I  of  the 
Rules  of  Practice  and  Procedure  to  Provide  for 
Discovery  Procedures.  11  FCC  2d  185.  186  (1968): 
AT&T.  73  FCC  2d  aaa  694  (1979):  Mulliscbrtlule 
Private  Une-MPL.  62  FCC  2d  35.  37  (1976).  Formal 
discovery  was  advocated  by  Office  of  Consumers 
CounseL  Stale  of  Ohio  Reply  Comments,  pp.  1-2. 
informal  discovery  was  suggested  by  NYNEX 
Comments,  pp.  27-28.  Most  parties  did  not  specify 
formal  or  -nformal  discovery.  Bell  South  Corp. 
Comments,  p.  11.  Bell  Atlantic  Companies 


110.  We  intend  to  limit  the  exercise  of 
our  discretion  to  provide  for 
discovery  '"•  to  grant  of  those  requests 
which  demonstrably  will  lead  to  the 
production  of  material,  relevant, 
decisionally  significant  evidence. 
Information  requests  shall  be  filed  with 
the  Commission,  and  acted  upon  by  the 
Common  Carrier  Bureau  under 
delegated  authority.  Requests  shall  be 
filed  and  also  served  upon  the  carrier  or 
participant  questioned  within  14 
calendar  days  after  the  carrier's  or 
participant's  submission.  Responses  to 
any  request  shall  be  provided  within  14 
calendar  days  after  release  of  the 
Bureau's  decision  granting  the  request. 
These  procedures  do  not  preclude  the 
Commission  or  the  Common  Carrier 
Bureau,  of  course,  from  initiating 
inquiries  when  called  for  by  the 
circumstances. 

D.  Cross-Examination 

111.  Much  of  the  cross-examination 
which  took  place  in  the  traditional  oral 
evidentiary  ratemaking  proceeding  was 
directed  toward  explanation  of  the 
methodology  used  to  estimate  rate  of 
return,  assumptions  underlying 
application  of  the  methodology,  and  the 
data  used  to  estimate  rate  of  return.  Our 
adoption  of  a  defined  methodology  and 
our  prescription  of  carrier-submitted 
data  eliminate  the  need  for  most  if  not 
all  of  this  type  of  cross-examination.  We 
anticipate  that  the  instances  in  which 
oral  procedures  shall  be  fruitful  or 
necessary  shall  be  infrequent.  However, 
we  shall  entertain  requests  for  cross- 
examination  upon  an  appropriate 
showing. 

112.  A  person  requesting  cross- 
examination  would  be  required  to  make 
a  substantial  showing  that  the  use  of 
written  procedures  would  result  in 
prejudice  to  a  party,  and  that  cross- 
examination  is  necessary  to  achieve  a 
full  and  fail  record.  It  must  be 
demonstrated  that  written  information 
requests  are  inadequate  to.  and  that 
only  cross-examination  can,  decisively 
resolve  ""genuine,  substantial,  material 


Comments,  p  5.  Southwestern  Bell  Telephone  Reply 
Comments,  pp.  30-31.  No  reason  to  revise  oar  rules 
or  our  usual  practice  of  informal  discovery  in 
ratemaking  has  been  advanced,  nor  would  formal 
discovery  be  reasonable  in  view  of  the  necessity  for 
expedition. 

'"See  generally.  Kenneth  Gulp  Davis. 
Administrative  Law  Treatise  (2d  Ed.  1960).  {  14.8. 

"»  AT»T  V.  FCC.  572  F.  2d  17.  22-23  (2d  Cir.  1978). 
cert,  denied  A39  U.S.  875  (1975);  Mobil  Oil 
Corporation  v.  EFM  supra.  483  F.  2d  at  1262-1283; 
Virgin  Islands  Hotel  Association  (US).  Inc.  v.  Virgin 
Islands  Water  and  Power  .\uthority.  476  F  2d  1263. 
1268-1269  (3d  Cir.  1973):  cert,  denied  414  US.  1067 
(1963).  Nathanson.  supra,  at  737-736. 


questions  of  fact. '"  Additionally, 
requests  for  cross-examination  must  be 
specific  as  to  the  witness  and  the  facts 
that  are  expected  to  developed. 
Requests  must  be  supported  by  an 
appropriate  proffer  of  the  evidence 
expected  to  be  adduced  and  a 
demonstration  of  the  lines  of 
examination  which  require 
exploration."* 

113.  If  the  requisite  showing  has  been 
made,  specific  factual  issues  and 
witnesses  would  be  designated  for 
hearing  before  an  Administrative  Law 
Judge. "'Requests  for  cross-examination 
would  be  acted  upon  by  the  Common 
Carrier  Bureau  purusant  to  delegated 
authority.  Each  request  would  be  filed 
with  the  Commission  and  served  upon 
all  participants  within  14  calendar  days 
after  filing  of  the  carrier's  or  other 
participants  submission  to  which  the 
request  is  directed.  Hearings  would  be 
limited  to  specified  issues  and  witnesses 
for  cross-examination,  which  shall  be 
completed  within  a  maximum  of  five 
hearing  days  absent  extraordinary 
circumstances,  and  no  later  than  the 
date  specified  in  the  designation  order, 
in  the  absence  of  extraordinary 
circumstances.  The  participants  would 
be  encouraged  to  combine  resources  and 
representation  in  order  to  achieve 
efficiency  and  expendition  during  oral 
hearings.  "*  Scheduling  of  the  witnesses 
and  allocation  of  the  time  allowed  to 
each  cross-examination  are  matters 
within  the  discretion  of  the 
Administrative  Law  Judge. 


'"American  Bancrop.  Inc.  v  Board  of  Governors 
of  Federal  Reserve  System.  500  F.  2d  29.  38-39  (Sth 
Cir.  1974):  Bell  Telephone  Co.  of  Pennsylvania  v 
FCC.  503  F.  2d  1250.  1267-1268.  n.  25  (3d  Cir  1974?: 
cert,  denied.  422  U.S.  1026  (1975);  rehearing  denied 
423  US.  886  (1975):  Cooper  Laboratories.  Inc.  v.  FDA 
501  F.  2d  772.  785-786  |D.C.  Cir  1974);  Hendenon 
Trumbull  Suppl>  Corp.  v  NLRB.  501  F  2d  1224. 
1228-1229  (2d  Cir.  1974):  Upiohn  Co.  v.  Finch.  472  F. 
2d  944.  955  (6th  Cir.  1970):  Long  Uland  Railroad  Co. 
v.  United  States,  supra.  318  F.  Supp.  at  498-500.  One 
commenter  notes  that  cross-examination  is  not 
required  in  the  absence  of  material  questions  of 
fact.  ContineiWal  Telecom  Reply  Commenls.  p.  38. 
Ameritech  proposes  cross-examination  where 
material  questions  of  fact  arise.  Comments,  pp.  27- 
28. 

"'  American  Public  Gas  Association  v.  FPC 
supra.  498  F.  2d  at  723:  Virgin  Islands  Hotel 
Association  (US),  inc.  v.  Virgin  Islands  Water  and 
Power  Authority.  suprxL  476  F.  2d  al  1266-1269: 
American  Airlines.  Inc.  v.  CAB.  359  F.  2d  624.  623- 
633  and  n.  24  (DC.  Cir.  19660 cert,  denied 38S  U.S. 
S43  (1966). 

'"Requests  for  cross-examination  which  are 
denied  will  be  processed  as  requests  for  discovery. 
These  procedures  do  not  prec!  ide  the  Commusioa 
from  designating  issues  for  cross-examiation  on  its 
own  motion  where  called  for  by  the  circomstances. 

"*Se€  ATST  Communications  Comments,  p.  89. 
NYNEX  Reply  Comments,  p.  47. 
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£.  Proposed  Findings  of  Fact, 
Conclusions,  and  Replies 

114.  The  proposed  procedures  would 
accord  participants  the  opportunity  to 
submit  proposed  findings  of  fact  and 
conclusions  after  the  submission  of  the 
evidence  and  before  issuance  of  the 
Commission's  decision.  Proposed 
fmdings  and  conclusions  shall  be  limited 
to  70  pages  and  reply  findings  and 
conclusions  to  35  pages.  Many  of  the 
former  matters  of  controversy  regarding 
rate  of  return  would  be  eliminated  by 
our  specification  of  methodologies  and 
by  our  prescription  of  carrier-submitted 
data,  and  thus  also  the  need  for 
extensive  and  intricate  proposed 
findings.  Additionally,  the  participants 
will  Drovide  the  greatest  assistance  to 
reasoned  and  expeditious  decision 
making  by  submitting  focused,  concise 
findings  and  conclusions. 

F.  Oral  Argument 

lis.  Oral  argument  will  be  granted 
upon  showing  that  it  is  necessary  for  a 
full  and  fair  record  and  that  the  use  of 
written  argument  is  prejudicial  to  a 
party.  The  Commission  in  each  case 
exercises  its  discretion  to  determine 
whether  the  due  and  full  consideration 
of  all  matters  of  fact  and  law  require 
oral  argument.  FCC  v.  WJR.  the 
Goodwill  Station,  337  U.S.  265.  275-277 
(1949).  Any  participant  who  requests 
oral  argument  must  persuasively 
demonstrate  benefits  from  oral 
argument  which  could  not  obtained  from 
written  procedures.  CATV Syndicated 
Program  Exclusively  Rules,  79  FCC  2d 
652.  661  (1980).  Requests  for  oral 
argument  shall  be  filed  within  7 
calendar  days  after  the  filing  of  reply 
findings  and  conclusions. 

G.  Procedure  for  Decision 

116.  We  conclude  that  due  and  timely 
execution  of  our  functions  imperatively 
and  unavoidably  require  that  the 
Common  Carrier  Bureau  prepare  a  draft 
decision  for  the  Commission  in  rate  of 
return  proceedings.  If  cross-examination 
has  been  conducted  an  Administrative 
Law  |udge.  the  record  shall  be  certified 
to  the  Commission  at  the  close  of 
hearing  and  no  Initial  Decision  shall  be 
issued.  An  Initial  Decision  and 
resolution  of  exceptions  would  impose 
unjustifiable  delay  and  burden  upon 
carriers  and  the  public  without 
concomitant  benefit.  Neither  the 
Communications  Act  nor  the 
Administrative  Procedure  Act  requires 
an  Initial  Decision  under  such 
circumstances. ' '  * 


117.  Contrary  to  the  contfntions  of 
several  commenters.  the  Commission  is 
not  required  to  issue  for  public  comment 
staff  proposals  or  a  recommended 
decision,  in  effect  a  tentative 
decision.' "  Inapposite  authority  is 
relied  upon  by  AT&T 
Communications."'  For  the 
Commission  to  give  a  preview  of.  or  to 
publish  for  comment  its  rate  of  return 
conclusions  in  a  tentative  decision 
"would  result  in  an  absurd  and  endless 
process."  Independent  U.S.  Tanker 
Owners  Committee  v.  Lewis,  790  F.  2d 
908,  925-926  (D.C.  Cir.  1982).  In  view  of 
our  provision  for  proposed  findings  and 
conclusions  after  the  participants  will 
have  had  full  opportunity  to  submit 
evidence  and  to  test  the  evidence,  and 
in  view  of  our  practice  of  reaching  rate 
of  return  decisions  upon  the  record, 
participants  will  have  been  accorded  all 
rights  to  make  an  elective  presentation. 

H.  Schedule  for  Use  of  Procedures 

118.  Several  commenters  have 
proposed  a  six  months  or  an  unspecified 
expedited  schedule.* ••  We  have 
tentatively  concluded  that  a  six  month 
schedule  will  supply  ample  time  to 
permit  direct  and  rebuttal  evidentiary 
submissions  by  the  carriers,  a 
responsive  evidentiary  submission  by 
interested  members  of  the  public, 
informal  discovery,  limited  oral 
procedures,  proposed  findings  and 
conclusions,  and  adequate  time  to  reach 
a  sound  and  reasoned  decision.  The 
proposed  schedule  of  procedures  is  set 
forth  in  Appendix  B. 

/.  Other  Procedural  Matters 

119.  Traditional  rate  of  return 
evidentiary  proceedings  have  generated 
massive  records  exceeding  10,000  and 
sometimes  20,000  pages  of  evidentiary 
exhibits  and  transcript."*  The 


"*'l1iis  is  so  whnlhrr  rjlL-  nf  return  pruccirdinRs 
iir«!  (:hHru<;l<;riznd  iis  nnlir.c  and  comment  or  as 


restricted  rulemaking.  5  U.S.C.  553(c).  557(b).  47 
U.S.C.  409(a).  Communicalions  Satellite  Corporation 
V.  FCC.  611  F.  2d  883.  886-888  (DC.  Cir.  1977). 
Settlement  approved.  68  FCC  2d  941  (1978). 

"•  BellSouth  Corp.  Comments,  pp.  11-12.  AT&T 
Communications  Comments,  pp.  63-^,  69,  and 
Reply  Comments,  pp.  36-37. 

'"See  Comments,  p.  64  NARUC  V  FCC.  737  F. 
2d  1095. 1121  (DC.  Cir.  1964).  quoting  Independent 
IIS.  Tanker  Owners  Committee  v.  Lewis.  690  F.  2d 
908.  925-926  (DC.  Cir.  1982):  United  States  Unes. 
Inc.  V.  Federal  Maritime  Commission,  584  F.  2d  519. 
534  (DC.  Cir.  1978):  Home  Box  Office.  Inc.  v.  FCC. 
567  F.  2d  9.  34-35  (DC.  Cir.  1977).  Those  cases 
concern  an  agency's  obligation  to  make  information 
relied  upon  in  reaching  a  decision  publicly 
available,  or  to  disclose  the  thinking  and  the  data 
upon  which  a  rule  is  based,  but  do  not  address 
publication  for  comment  of  a  recommended  or 
tentative  decision. 

""  NYNEX  COMMENTS,  pp.  29-30. 
Southwestern  Bell  Reply  Comments,  pp.  30-31. 
AT*T  Communications  Reply  Comments,  pp.  37-38. 

' '"  See.  for  example,  the  records  of 
Communicalions  Satellite  Corporation  (FCC  Docket 


enormous  records  have  been  one  major 
source  of  delay  in  concluding  rate  of 
return  proceedings.  The  adoption  of 
rules  defining  and  prescribing  one  or 
more  acceptable  rate  of  return 
methodologies,  and  the  prescription  of 
carrier-submitted  data  to  support  rate 
filings  would  eliminate  some  of  the 
disputed  matters  responsible  for  such 
vast  records.  However,  because  of  the 
greater  number  of  carriers  which  we 
must  examine,  and  because  we  are 
likely  to  provide  for  consideration  of 
rate  of  return  methodologies  such  as 
discounted  cash  flow  and  alternative 
methodologies  which  involve  a  certain 
amount  of  subjectivity  and  judgment, 
there  is  no  guarantee  that  the  best- 
intentioned  participants  will  not 
generate  records  of  unmanageable  size. 
Accordingly,  we  propose  to  adopt  page 
limitations  on  the  carriers'  and  other 
participants'  rate  of  return  submissions. 
While  the  carriers  and  other 
participants  must  be  permitted  to  make 
an  effective  presentation,  neither  can  we 
continue  the  practice  of  admitting  all 
testimony  and  evidence  of  however  little 
value.  The  proposed  limitations  will 
provide  ample  opportunity  to  submit 
evidence  that  is  material  to  the 
participants'  cases: 

(1)  Carrier  rate  of  return  filings:  A 
carrier's  submission  for  the  acceptable 
methodologies  filing  will  be  limited  to  70 
pages,  inclusive  of  all  argument, 
testimony,  data,  documents, 
attachments  appendices  and 
supplements.  **° 

(2)  Response  by  any  interested 
person  to  a  carrier  rate  of  return  filing 
shall  be  limited  to  50  pages  total, 
including  all  argument,  testimony,  data, 
documents,  attachments,  appendices, 
and  supplements. 

(3)  Each  carrier  rebuttal  to  all 
responsive  rate  of  return  submissions 
filed  shall  be  limited  to  35  pages  total, 
inclusive  of  all  arguments,  testimony, 
data  documents,  attachments, 
appendices  and  supplements. 

(4)  If  we  prescribe  rate  of  return 
methodologies,  requests  for  waiver  of 
and/or  consideration  of  alternatives  to 
the  prescribed  rate  of  return 
methodologies  shall  be  Hmited  to  75 
pages,  total,  inclusive  of  the  petition,  the 
alternative  methodology  and  all 
supporting  materials  such  as  testimony, 
data,  documents,  attachments, 


16070).  American  Telephone  and  Telegraph 
Company  (FCC  Docket  19129.  Phase  I).  American 
Telephone  and  Telegraph  Company  (FCC  Docket 
20376),  and  American  Telephone  and  Telegraph 
Company  (CC  Docket  79-63). 

'  ^°  Any  data  submissions  to  establish  a  weighted 
average  state  authorized  return  will,  of  course,  be 
quite  short. 


Federal  Register  /  Vol.  50.  No.  162  /  Wednesday.  August  21.  1985  /  Proposed  Rules  33801 


appendices  and  supplements. 
Oppositions  shall  be  limited  to  50  pages 
total. 

/.  Ex  Parte  Communications  and  the 
Role  of  Separated  Staff 

120.  We  do  intend  to  designate  a 
separated  trial  staff  in  any  proceeding 
that  is  designated  for  oral  cross- 
examination.  Such  a  separated  staff 
would  not  participate  in  the  preparation 
of  a  draft  Conunission  opinion  and 
would  be  subject  to  the  same  restraints 
as  other  parties  with  respect  to 
communications  with  an  Administrative 
Law  Judge,  the  Commissioners,  their 
assistants  and  unseparated  staff  that 
participates  in  the  preparation  of  a  draft 
opinion.  The  separated  staff  would  not, 
of  course,  be  subject  to  any  restrictions 
in  communications  with  the  carrier  or 
other  parties  in  the  proceeding.*** 

121.  The  proceedings  to  represcribe  a 
rate  of  return  appear  to  have  a 
sufficiently  adjudicatory  character  to 
warrant  classifying  such  proceedings  as 
restricted  for  purposes  of  our  ex  parte 
rules  even  though  the  present 
proceeding  to  establish  procedures, 
adopt  prescribed  or  acceptable 
methodologies  and  to  modify  or  clarify 
procedures  to  enforce  rate  of  return 
prescriptions  is  a  "non-restricted" 
rulemaking  proceeding.  We  propose  to 
preclude  ex  parte  communications  in  the 
represcription  proceedings.  We  would 
also  expect  that  untimely  written 
submissions  will  not  be  accepted  even  if 
such  submissions  are  served  upon  all 
parties. 

122.  The  role  of  separated  trial  staff 
may  be  expanded  in  at  least  some 
proceedings  to  include  serving 
interrogatories,  preparing  proposed 
findings  and  conclusions,  and  possibly 
submitting  responses.  Such  decisions 
will  have  to  be  made  upon  a  case  by 
case  basis  in  light  of  the  nature  of  the 
proceeding  and  the  resources  that  are 
available  to  us. 

K.  Legai  Authority  for  Procedures 

123.  The  emergence  of  competition, 
the  imposition  of  access  charges,  and 
the  consequences  of  the  AT&T 
divestiture  require  less  costly  and  more 
expeditious  rate  of  return  proceedings. 
We  have  not  before  faced  ratemaking 
responsibilities  involving  such  large 
numbers  of  carriers  or  serious 
consequences  of  delay,  in  addition  to 
other  heavy  demands  upon  our 
resources.  Delay  can  deprive  regulated 
entities,  their  competitors  and  the  pubUc 
of  rights  and  economic  opportunity 
without  the  due  process  the  Constitution 


requires.  MCI  Telecommunications 
Corp.  V  FCC.  627  F.2d  322,  340-342  (D.C. 
Cir.  1980).  The  Commission  has  wide 
discretion  to  develop  more  expeditious 
administrative  procedures  if  the  ultimate 
achievement  of  the  Commission's 
regulatory  purposes  demands  such 
innovation.  Permian  Basin  Area  Rate 
Case,  390  U.S.  747,  776-777  (1968).  Our 
proposal  for  expedited  hearings  permits 
timely  execution  of  our  duties  and  yet 
preserves  all  procedural  rights  of  the 
participants.  The  carrier  groups  we  have 
selected  would  in  most,  if  not  all,  cases 
permit  the  exclusive  use  of  written 
procedures.  United  States  v  Florida  East 
Coast  Railway.  410  U.S.  224  (1973). 
However,  we  have  proposed  written 
hearing  procedures  with  oral  evidentiary 
procedures  upon  an  appropriate 
showing  in  order  to  ensure  full 
consideration  of  all  pertinent  evidence. 

124.  Several  commenters  contend  that 
our  previous  use  of  formal  oral 
evidentiary  ratemaking  procedures 
requires  their  continued  use  **•  or  that 
the  difflculty  and  complexity  or  great 
importance  and  controversial  nature  of 
rate  of  return  issues  precludes  written 
procedures.'"  The  use  of  oral 
evidentiary  procedures  in  the  past  to 
determine  rate  of  return  issues  does  not 
obligate  us  to  continue  doing  so.  United 
States  V  Florida  East  Coast  Railway. 
supra.  410  U.S.  at  238.  n.  6.  Nor  does  a 
break  with  past  procedures  invahdate 
the  new  procedures.  BeJI  Telephone  Co. 
of  Pa.  V  FCC  503  F.2d  1250. 1285  (3d  Cir. 
1974),  cert  denied.  A22  U.S.  1026  (1975), 
reh'g.  denied  423  U.S.  886  [1975);  Phillips 
Petroleum  Co.  v  FPC,  475  F.2d  842. 852 
(10th  Cir.  1973).  cert  denied.  414  U.S. 
1146  (1974).  Oral  procedures  are  not 
required  by  either  the  difTiculty  and 
complexity  of  the  issues,  Bell  Telephone 
Co.  of  Pa.  V  FCC.  supra.  503  F.2d  at  1267. 
or  the  importance  and  controversial 
nature  of  the  issues.  Vermont  Yankee 
Nuclear  Power  Corp.  v  Natural 
Resources  Defense  Council,  435  U.S. 
519,  545-547  (1978). 

125.  The  proposed  procediu-es  are  a 
further  step  in  our  continuing  efforts  to 
develop  efficient  hearing  procedures. 
When  we  were  faced  with  less 
extensive  and  infrequent  ratemaking 
obligations,  lengthy  full-scale  oral 
evidentiary  proceedings  were 
conducted.  /I  re-r,  2  FCC  2d  142  (1965); 
AT&T,  &  FCC  2d  151  (1971).  However, 
we  have  for  many  years  increasingly 
experimented  with  written  and/or 
expedited  procedures.  AT&T,  45  FCC  2d 
88  (1974);  AT&T  50  FCC  2d  501,  515-517 


'*'  See  i  1.2ae(d)  of  the  Commission's  Rules,  47 
CFR  1.20g(d)  (1984). 


■"  Communications  Satellite  Company 
Comments,  pp.  S-e.  AT&T  Comments,  pp.  SS-S7. 

'"  Pennsylvania  PUC  Comments,  p.  5.  ATaT 
Comments  pp.  63-Oi,  and  Reply  Comments,  p.  36. 


(1974);  62  FCC  2d  774.  776,  n.  4.  (1977); 
AT&T.  73  FCC  2d  689.  694-695  (1979). 
Cellular  Communications  Systems..  86 
FCC  2d  469,  499-501  (1981), 
reconsideration,  89  FCC  2d  58,  92-94 
(1982).  Our  proposed  procedures  are  not 
a  drastic  deviation  from  longstanding, 
well-established  practice  which  couLd 
raise  meritorious  questions  of  validity. 
Vermont  Yankee  Nuclear  Power  Corp.  v 
Natural  Resources  Defense  Council, 
supra.  U.S.  at  542,  n.  17. 

126.  The  hearing  procedures  we 
propose  represent  the  type  of  pragmatic 
adjustments  to  procedural  practices 
which  regulatory  agencies  are  permitted 
and  obligated  to  adopt  in  order  to  meet 
the  administrative  constraints  and 
changing  industry  conditions  we  now 
confront.  Permian  Basin  Area  Rate 
Case,  supra.  390  US.  at  776-777,  784; 
RCA  Global  Communications,  Inc.  v 
FCC,  supra,  559  F.2d  at  885.  887. 

Vn.  Conclusion 

127.  The  proposed  rate  of  return 
methodologies,  carrier  groupings,  and 
hearing  procedures  represent  the  type  of 
pragmatic  adjustments  required  by 
significantly  changed  conditions.  We 
believe  the  beneftis  will  outweigh  any 
disadvantages.  Our  proposals  balance 
the  carries'  financial  requirements,  the 
public  interest  in  just  and  reasonable 
rates,  and  the  administrative  exigencies. 
Congress  gave  the  Commission 
authority  adequate  to  satisfy  and  permit 
ultimate  achievement  of  the  regulatory 
purposes  for  which  the  Commission  was 
created.  FPC  v  Natural  Gas  Pipeline  Co.. 
315  U.S.  at  588;  Permian  Basin  Area 
Rate  Case,  supra,  390  U.S.  at  776-777, 
784;  NARUC  v  FCC.  737  F.  2d  1095. 1140- 
1141  (D.C  Cir.  1984),  appeal  filed,  D.C. 
Cir.  Dk.  DC  83-1984.  Our  proposals  are 
subject  to  reexamination  and 
adjustment  in  light  of  experience  and  to 
the  public's  general  right  to  petition  for 
change,  amendment,  or  repeal  of  rules 
adopted  by  this  Commission.  5  U.S.C 
553(e).  Accordingly,  these  proposals 
constitute  a  reasonable  exercise  of  our 
discretion.  Permian  Basin  Area  Rate 
Case,  supra,  390  U.S.  at  771-773,  789; 
NBC  V  United  States,  319  U.S.  190.  225 
(1943);  Washington  Utilities  and 
Transportation  Commission  v.  FCC  513 
F  2d  at  1164-1165  (9th  Cir.  1975);  WAIT 
Radio  V  FCC.  418  F.  2d  1153, 1157  (D.C. 
Cir  1969),  affdon  remand,  459  F.  2d  1203 
(D.C.  Cir.  1972),  cert,  denied,  409  U.S. 
1027  (1972),  WBEN  V  United  States,  396 
F.  2d  601,  618  {2d  cir.  1968),  cert  denied. 
393  U.S.  914  (1968). 

Vin.  Ordering  Clauses 

128.  Pursuant  to  our  authority  under 
sections  4  (i)  and  (j),  205,  and  403  of  the 
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Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154  (i)  and  (j).  205 
and  403,  if  is  ordered  that  comments  on 
factors  for  our  examination  of 
authorized  rates  of  return  for  AT&T  and 
exchange  telephone  carriers  shall  be 
due  for  the  Phase  I  issues  on  September 
3, 1985,  with  reply  comments  due  on 
September  13, 1985,  and  for  the  Phase  II 
issues  comments  are  due  on  September 
25, 1985,  with  reply  comments  due  on 
October  10, 1985.  Where  comments  are 
based  on  the  analyses  of  experts,  those 
analyses  should  be  submitted  under 
oath  for  the  record.  The  Common 
Carrier  Bureau  is  delegated  authority  to 
convene  meetings  or  use  other 
procedures  forgathering  information  for 
this  proceeding. 

129.  For  purposes  of  this  non- 
restricted  notice  and  comment 
rulemaking  proceeding,  members  of  the 
public  are  advised  that  ex  parte 
contacts  are  permitted  from  the  time  the 
Commission  adopts  a  notice  of  proposed 
rulemaking  until  the  time  a  public  notice 
is  issued  stating  that  a  substantive 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting  or 
until  a  Hnai  order  disposing  of  the 
matter  is  adopted  by  the  Commission, 
whichever  is  earlier.  In  general,  an  ex 
parte  presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments/pleadings  and  formal 
oral  arguments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation:  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  abo^e 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  Section  1.1231  of 
the  Commission's  Rules  47  CFR  1.1231. 
AH  relevant  and  timely  comments  and 
reply  comments  will  be  considered  by 
the  Commission.  In  reaching  its 
decision,  the  Commission  may  take  into 
account  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 


indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

130.  In  accordance  with  the  provisions 
of  47  CFR  1.419(b),  an  original  and  six 
copies  of  all  comments,  replies, 
pleading,  briefs  and  other  documents 
filed  in  this  proceeding  shall  be 
furnished  to  the  Commission.  Members 
of  the  public  who  wish  to  express  their 
views  by  participating  informally  may 
do  so  by  submitting  one  or  more  copies 
of  their  comments,  without  regard  to 
form  (as  long  as  the  docket  number  is 
clearly  stated  in  the  heading).  Copies  of 
all  filings  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Docket  Reference 
Room  (Room  239]  at  its  headquarters  in 
Washington,  DC,  1919  M  Street.  NW. 

131.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  it  is  certified  that 
the  rules  proposed  in  this  proceeding  are 
exempt  from  application  of  the  statute 
because  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although  some 
local  exchange  carriers  are  small,  local 
telephone  companies  do  not  appear  to 
fall  within  the  Regulatory  Flexibility 
Act's  definition  of  a  "small  entity," 
which  incorporates  the  definition  of  a 
"small  business"  in  section  3  of  the 
Small  Business  Act.  The  latter  definition 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Exchange 
carriers,  even  small  ones,  enjoy  a 
dominant  monopoly  position  in  their 
local  service  area.  This  Commission  has 
found  all  exchange  carriers  to  be 
dominant  in  the  Competitive  Carriers 
Rulemaking.  85  FCC  2d  1,  23-24  (1980). 
This  certiRcation  shall  be  provided  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  pursuant 
to  Section  605  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605. 

132.  It  is  further  ordered,  that  the 
Secretary  shall  transmit  a  copy  of  this 
Supplemental  Notice  of  Proposed 
Rulemaking  to  each  state  regulatory 
Commission. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

Appendix  A 

Initial  Comments 

1.  Alltel  Corporation  (Alltel) 

2.  Ameritech  Operating  Companies 
(Ameritech) 

3.  Anchorage  Telephone  Utihty 
(Anchorage) 

4.  Arkansas  Public  Service 
Commission  (Arkansas  PSC) 


5.  American  Telephone  and 
Telegraph  Company  (AT&T) 

6.  BeU  Atlantic  Companies  (Bell 
Atlantic] 

7.  BellSouth  Companies  (BellSouth] 

8.  C  P  National  Corporation  (C  P 
National] 

9.  Central  Telephone  Company 
(Centel) 

10.  Cincinnati  Bell  Telephone 
Company  (Cincinnati) 

11.  Citizens  of  the  State  of  Florida  and 
the  National  Association  of  State 
Utility  Consumer  Advocates 
(Citizens/NASUCA) 

12.  Communications  Satellite 
Corporation  (Comsat) 

13.  Continental  Telecom  Inc.  (Contel) 

14.  Crown  Zellerbach 

15.  Federal  Executive  Agencies  (FEA) 

16.  Fidelity  Telephone  Company  and 
Elkhart  Telephone  Company 
(Fidelity  and  Elkhari) 

17.  Florida  Public  Service  Commission 
(Florida  PSC) 

18.  GTE  Sprint 

19.  GTE  Telephone  Companies  (GTE) 

20.  State  of  Hawaii  (Hawaii] 

21.  Illinois  Commerce  Commission 
(Illinois] 

22.  Independent  Telephone  Task 
Force  (ITTF] 

23.  Interior  Telephone  Company  and 
Bristol  Bay  Telegraph  Cooperative 
(Interior  and  Bristol  Bay] 

24.  International  Communications 
Association  (ICA) 

25.  Kentucky  Public  Service 
Commission  (Kentucky  PSC] 

26.  Kerrville  Telephone  Company 
(Kerrville) 

27.  MCI  Telecommunications 
Corporation  (MCI) 

28.  Michigan  Public  Service 
Commission  (Michigan  PSC) 

29.  Minnesota  Department  of  Public 
Service  (Minnesota  DPS) 

30.  Mountain  States  Telephone  and  . 
Telephone  Company,  Northwestern 
Bell  Telephone  Co.  and  Pacific 
Northwest  Bell  Telephone  Co.  (US 
West) 

31.  National  Association  of  Regulatory 
Utility  Commission  (NARUC) 

32.  National  Exchange  Carrier 
Association,  Inc.  (NECA) 

33.  National  Telecommunications  and 
Information  Administration  (NTIA] 

34.  NYNEX  Telephone  Companies 
(NYNEX) 

35.  Office  of  the  Consumers'  Counsel. 
State  of  Ohio  (OCCO) 

36.  Pacific  Bell  and  Nevada  Bell 
(Pacific) 

37.  Pennsylvania  Public  Utihty 
Commission  (Pennsylvania  PUC) 

38.  Pine  Tree  Telephone  and 
Telegraph  Company  (Pine  Tree) 
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39.  Puerto  Rico  Telephone  Company 
(Puerto  Rico) 

40.  Rochester  Telephone  Corporation 
(Rochester) 

41.  Rural  Telephone  Coalition  (RTC) 

42.  Satellite  Business  Systems  (SBS) 

43.  Southern  New  England  Telephone 
Company  (SNET) 

44.  Southwestern  Bell  Telephone 
Company  (Southwestern) 

45.  State  Independent  Telephone 
Association  of  Kansas  (SITA) 

46.  Telephone  Association  of  New 
England  (TANE) 

47.  Texas  Statewide  Telephone 
Cooperative,  Inc.  (Texas  Statewide) 

48.  United  States  Telephone 
Association  (USTA) 

49.  United  Telephone  Systems,  Ina 
(United) 

50.  Western  Rural  Telephone 
Association  (Western  RTA) 

Reply  Comments 

1.  American  Bar  Association  (ABA)  * 

2.  American  Telephone  and 
Telegraph  Company 

3.  Ameritech  Operating  Companies 

4.  Anchorage  Telephone  Utility 

5.  Arkansas  Pubhc  Service 
Commission  * 

6.  Association  of  Data  Processing 
Service  Organizations,  Inc. 
(ADAPSO) 

7.  Bell  Atlantic  Companies 

8.  BellSouth  Companies 

9.  Cincinnatti  Bell  Telephone 
Company 

10.  Continental  Telecom,  Inc. 

11.  Florida  Public  Service  Commission 

12.  Citizens  of  the  State  of  Florida  and 
the  National  Association  of  State 
Utility  Consumer  Advocates 

13.  Federal  Executive  Agencies 

14.  Fidelity  Telephone  Company  and 
Elkhart  Telephone  Company 

15.  GTE  Sprint 

16.  GTE  Telephone  Companies 

17.  State  of  Hawaii 

18.  International  Communications 
Association 

19.  Kentucky  Public  Service 
Commission 

20.  MCI  Telecommunications 
Corporation 

21.  Mountain  States  Telephone  and 
Telegraph  Company,  Northwestern 
Bell  Telephone  Co.  and  Pacific 
Northwest  Bell  Telephone  Co.* 

22.  NYNEX  Companies 

23.  Office  of  the  Consumer  Counsel. 
State  of  Ohio 

24.  Pacific  Bell  and  Nevada  Bell 


25.  Puerto  Rico  Telephone  Company 

26.  Rochester  Telephone  Corporation 

27.  Rural  Telephone  Coalition 

28.  Satellite  Business  Systems 

29.  Southern  New  England  Telephone 
Company 

30.  Southwestern  Bell  Telephone 
Company 

31.  Tele-Communications  Association 
(TCA) 

32.  United  States  Telephone 
Association 

Appendix  B.  Schedule  for  Procedures 


Ev«n( 


Carrwr  submiwiofl  filed 

RequMti  lex  dncovery  and  croM 

Decision  on  discovery  request  issued.. 
Responsive  cases  filed 

Re(|uests  for  discovery  and  croaa 

Dectaon  on  discovery  request  issusd .. 
Rebuttal  case  o(  earner  filed 

Requests  for  discovery  and  croaa 

Decision  on  discovery  requests  issued 
Decision  on  all  requests  for  cross  mni 


Maximum  5  days  of  hearing  and....». 

Proposed  findings  and  concluaiona .. 

Reply  findings  snd  corK:lusior«s 

Oral  argument 

Commiasion  decision  issued 


Day 


1 
15 
29 
30 

50 
64 
57 
71 
85- 

85 

113 
134 
148 
155 
180 


*  The  comments  of  ABA.  Arkansas  PSC  and  US 
West  were  late  filed,  accompanied  by  motions  for 
acceptance.  In  light  of  the  importance  of  this 
proceeding  and  the  lack  of  prejudice,  we  are 
accepting  these  three  sets  of  reply  comments. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Bruneau  Hot  Spring 
Snail 

agency:  Fish  and  Wildlife  Serivce. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  determine 
endangered  status  for  the  Bruneau  hot 
spring  snail  (family  Hydrobiidae).  This 
species  occurs  only  in  two  small  hot 
springs  and  their  immediate  outflows  in 
Owyhee  County.  Idaho.  The  major 
threat  to  this  species  is  the  drastic  and 
continuing  reduction  in  spring  flows. 
This  proposal,  if  made  final,  would 
implement  the  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  for  this  species.  The  Service 
seeks  relevant  data  and  comments  from 
the  public. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  21, 
1985.  Public  hearing  requests  must  be 
received  by  October  7, 1985. 

ADDRESS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 


to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Suite  1692,  Lloyd  500 
Building.  500  NE.  Multnomah  Street, 
Portland,  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  S.  White,  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 

SUPPLEMENTARY  INFORMATION: . 

Background 

The  first  known  collections  of  this 
species  were  made  in  1952  and  1953.  Dr. 
Dwight  W.  Taylor  of  Tiburon,  California, 
has  studied  the  anatomy  of  the  species 
and  determined  that  it  represents  a 
previously  unknown  genus  and  species 
of  the  snail  family  Hydrobiidae.  Dr. 
Taylor  has  prepared  a  diagnosis  of  the 
species*  anatomy  and  suggested  the 
common  name  of  Bruneau  hot  spring 
snail,  but  has  not  yet  published  a  formal 
scientific  name  and  description  for  the 
species. 

The  adults  of  this  species  reach  only 
about  5  millimeters  in  length  of  the  shelL 
The  species  occurs  in  only  two  small 
thermal  springs  or  seep  areas  and  their 
immediate  outflows.  The  snails  have 
been  found  in  these  habitats  on  rocks, 
gravel,  mud,  and  algal  film.  The  springs 
and  proximal  outflows,  which  constitute 
the  most  important  habitat,  are  on  land 
administered  by  the  Bureau  of  Land 
Management  (BLM).  Downstream 
habitat  is  on  private  land. 

The  major  threat  to  this  species  is  ttie 
reduction  of  its  habitat  by  reduced 
spring  flows  caused  by  drawdown  of  the 
water  table  by  ground  water  pumping 
for  agricultural  and  other  uses.  The 
extent  of  seepage  at  spring  sources  has 
been  gready  reduced  in  recent  years,  as 
has  the  rate  of  flow  from  the  remaining 
sources. 

Dr.  Dwight  W.  Taylor  carried  out  a 
field  survey  of  the  status  of  the  Bruneau 
Hot  Spring  snail  in  1981  and  1982.  His 
final  report  was  received  by  the 
Service's  Boise  Endangered  Species 
Field  Office  on  November  3, 1982,  and 
was  the  basis  for  the  placement  of  this 
species  in  category  1  (data  on  hand 
support  the  appropriateness  of  a 
proposal  of  endangered  or  theatened 
status]  on  the  Services's  comprehensive 
notice  of  review  on  invertebrate 
candidate  species  published  in  the 
Federal  Register  (49  FR  21664-21675)  on 
May  22, 1984.  Dr.  Taylor's  findings  are 
the  sources  of  the  data  summarized  in 
the  present  document  and  are  the  major 
bases  of  the  Service's  decision  to 


33804  Federal  Ragister  /  Vol  50.  No.  162  /  Wednesday.  August  21.  1985  /  Propoaed  Rules 


propose  endangered  status  for  the 
species.  This  report,  which  includes  a 
biological  characterization  of  the 
species,  is  available  for  inspection  as 
described  in  the  AOORCSSCS  section  of 
this  proposed  rule. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1]  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  etseq.]  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Usts.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Bruneau  Hot  Spring 
snail  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  An  essential 
portion  of  this  species'  habitat  is  spring 
flow  from  a  vertical  rock  face.  This  face 
provided  habitat  for  most  of  the  species 
at  the  times  of  Dr.  Taylor's  visits  to  the 
site  in  1959, 1963.  and  1975.  In  1981  and 
1982,  Dr.  Taylor  found  the  sources  of 
water  flow  to  be  greatly  reduced  so  that 
relatively  more  snails  were  found  in 
stream  outflows,  where  they  are  more 
vulnerable  to  flash  floods  (see  E  below). 
Makeshift  dams  are  sometimes 
constructed  by  bathers  to  form  a  pool 
and  improve  conditions  for  bathing.  If  a 
pool  were  created  that  raised  the  water 
level  even  with  the  level  at  which  the 
spring  emerges  from  the  rock  face,  the 
algal  habitat  of  the  snail  would  then  be 
under  water  and  could  be  destroyed. 
The  likelihood  of  this  event  occurring 
increases  as  the  water  table  drops. 

Flows  at  these  springs  are  now  less 
than  10  percent  of  1954  levels  (Littleton 
and  Crosthwaite.  1957;  Young  et  al., 
1979)  and  at  times  are  much  lower  than 
these  reduced  levels.  Further  lowering  of 
the  water  table  could  eliminate  these 
flows  altogether  and  cause  the 
extinction  of  the  species.  The  outlows 
occupied  by  this  species  constitute  400 
feet  of  stream  for  one  source  of  spring 
flow  and  1,000  feet  for  the  second 
source. 

B.  OverutiJization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  are  no  commercial  uses 
for  this  species.  Recreational  use  of  the 
springs  and  outflows,  except  as 
described  in  A  above,  for  bathing  is  not 
a  threat  at  present  snail  population 
levels,  which  are  also  large  enough  that 
collection  for  scientific  or  educational 
purposes  would  not  be  a  significant 
threat.  The  habitat,  however,  is  limited 
in  size  to  an  extent  that  vandalism  is  a 


significant  potential  threat  to  the  species 
and  its  habitat  (see  section  or  critical 
habitat). 

C.  Disease  or  predation.  Not  known  to 
be  applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Although 
removing  ground  water  at  a  greater  rate 
than  it  is  naturally  replaced  is  illegal  in 
Idaho,  the  water  table  continues  to  fall. 
There  are  no  other  official  protections 
for  this  species  or  its  habitat. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Flash 
floods  are  a  serious  threat  to  this 
species.  Snails  on  the  vertical  rock  face 
are  probably  in  the  only  habitat  that  is 
safe  from  the  scouring  effect  of  flash 
floods  that  would  eliminate  snails  from 
the  outflows  below. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  this  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  Bruneau  hot  spring  snail  as 
endangered.  The  extremely  precarious 
position  of  this  species  requires  that  this 
species  receive  the  fullest  possible 
protection  provided  by  the  Endangered 
Species  Act.  Threatened  status  would 
not  provide  that  maximum  protection. 
The  decision  to  not  propose  critical 
habitat  for  this  species  is  explained  in 
the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  The  habitat  of  this  species  consists 
of  no  more  than  1,500  feet  of  aquatic 
habitat.  A  single  episode  of  vandalism 
could  irrevocably  alter  the  entire  habitat 
or  otherwise  result  in  the  species' 
extinction.  Publication  of  critical  habitat 
descriptions  would  make  this  species 
even  more  vulnerable  to  such  acts  and 
increase  enforcement  problems. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for  the 
Bruneau  hot  spring  snail  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 


conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States,  and  requires  that  recovery 
actions  be  carried  out  for  all  Usted 
species.  Such  action  are  inititated  by  the 
Siervice  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990:  June  29. 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  informally  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species.  If  a  species  is  subsequently 
listed,  section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likey  to  jeopardize  the  continued 
existence  of  such  a  species.  If  a  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Issuance  of  permits  to  drill 
wells  by  BLM  may  be  the  subject  of 
consultation.  At  this  time,  however. 
BLM  is  not  issuing  or  receiving 
applications  to  issue  such  permits. 

The  BLM  is  the  Federal  agency  that  is 
most  likely  to  be  ejected  by  any  final 
action  that  might  be  taken  on  this 
proposal.  Present  BLM  management  of 
the  habitat  is  consistent  with  the 
conservation  of  this  species.  Changes  in 
BLM  management  of  this  habitat  would 
be  subject  to  consultation  with  the 
Service. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  would  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  conmiercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  listed 
species.  It  also  would  be  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  had  been 
taken  illegally. 

Certain  exceptions  would  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
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endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Bruneau 
hot  spring  snail. 

(2)  The  location  of  any  additional 
populations  of  the  Bruneau  hot  spring 
snail  and  the  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by 
Section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  Bruneau  hot  spring  snail. 


Final  promulgation  of  the  regulation 
on  the  Bruneau  hot  spring  snail  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications 
may  lead  to  adoption  of  a  final 
regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director  at 
the  address  given  under  ADDRESSES. 

National  Environmental  Policy  Act 

The  U.S.  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a]  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  {48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  iwildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  PromulgatinB 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regidations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  S»-20S.  87  Stat  884:  Pnb. 
L  94-359.  90  Stat.  911;  Pub.  L  96-632.  92  StaL 
3751;  Pub.  L  96-159,  93  Stat  1225;  Pub.  L  97- 
304.  96  Stat  1411  (16  U.S.C  1531  et  geq.). 

2.  It  is  proposed  to  amend  Section 
17.11(h)  by  adding  the  following,  in 
alphabetical  order,  under  SNAILS  to  the 
List  of  Endangered  and  Threatened 
Wildlife: 


§  17.11    EnctenQ^fod  snd 
wHdlif*. 


(h)  *  *  * 


Species 


Common  name 


ScienMic  name 


Histonc  range 


Vertebrate 

population  when 

endangered  or 

threatened 


Status 


CnlBil 


Snails 
Snail.  Brauneau  hot  spring . 


Family    Hydrotwdae.    genus    and    Idaho „ NA.. 

species  undescnt)ed 


Dated:  August  8. 1985. 
P.  Daniel  Smith, 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 

|FR  Doc.  85-19910  Filed  8-20-85:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  ttwt  are  applicable  to  the 
public.   Notices  of  heanrigs  arxj 
investigations,  committee  meetings,  agency 
decisions  and  ruftrigs,  delegations  of 
auttxxity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  arnj  functions  are  examples 
of  documents  appearing  in  this  section 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
[Docket  No.  85-015N] 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  notice  is  hereby  given  that  a 
meeting  of  the  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection  will  be  held  from  9:00  a.m.  to 
5:00  p.m.  on  Thiirsday,  September  5, 
1985,  and  Friday,  September  6. 1985.  in 
the  Departmental  Auditorium, 
Conference  Room  B,  Conatitution 
Avenue,  Washington.  DC. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Agriculture 
regardiiig  certain  issues  pertaining  to  the 
meat  and  poultry  inspection  program, 
pursuant  to  sections  7(c],  24,  205,  and 
301(a](4]  of  the  Federal  Meat  Inspection 
Act  (21  U.S.C.  607(c).  624.  645.  and 
661(a](4])  and  sections  5(a](4],  8(b)-,  and 
11(e)  of  the  Poultry  Products  Inspection 
Act  (21  U.S.C.  454(a)(4),  457(b),  an 
460(e]).  The  meeting  will  include  a 
discussion  of  the  following  topics: 

1.  National  Academy  of  Science 
Study; 

2.  Budget: 

3.  Food  Technologists; 

4.  Legislation; 

5.  Thelarche; 

6.  Nitrite  Docket; 

7.  Sulfa  in  Swine; 

8.  Trichinae  Control; 

9.  Salmonella;  and 

10.  Import  Realignment. 

The  meeting  is  open  to  the  public  on  a 
space  available  basis.  Comments  of 
interested  persons  may  be  filed  with  the 
Committee  before  or  after  the  meeting, 
and  should  be  sent  to  Catherine 
DeRoever,  Director.  Executive 
Secretariat,  Room  335-E,  Administration 
Building,  U  S.  Department  of 
Agriculture,  14th  Street  and 


Independence  Avenue,  SW., 
Washington,  DC  20250,  (202)  447-3002. 

Done  at  Washington.  DC.  on:  August  19. 
1985. 

LL  Cast 

Acting  Vice  Chairman. 

[FR  Doc  as-acnsi  Filed  8-20-85:  9:15  am| 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  18, 198S. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  nimiber  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  ATTN:  Desk 
Office  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Reinstatement 

Rural  Electrification  Administration 
Electric  Loan  Applicant  Packet 


Forms  740a,  c,  and  g;  Bulletin  60-2. 

On  occasion 

Small  businesses  or  organizations;  3,605 

responses;  9,090  hours;  not  applicable 

under  3504(h) 
Charles  R.  Weaver  (202)  382-1900. 

Jane  A.  Benoit, 

Departmental  Clearance  Officer. 

(FR  Doc.  95-19995  Filed  8-20-85:  8:45  am] 
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Cooperative  State  Research  Service 

Animal  hfealth  Science  Research 
Advisory  Board;  IMeeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972,  Pub. 
L.  92-463,  Cooperative  State  Research 
Service  announces  the  following 
meeting: 

Name:  Animal  Health  Science  Research 
Advisory  Board. 

Date:  September  18. 1985. 

Time:  8:30  a.m. 

Place:  Room  024  ).  S.  Mornll  (West 
Auditors)  Building.  U.S.  Department  of 
Agriculture.  IStii  and  Independence  Avenue, 
SW..  Washington.  DC  20251. 

Type  of  Meeting:  Open  to  the  public 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  The  Board  will  consult  with  and 
advise  the  Secretary  of  Agriculture  on 
implementing  animal  health  and  disease 
research  programs.  Recommendations  will  be 
made  also  on  priorities  of  research  in  these 
programs. 

Board  Names  and  Agenda:  Available  from 
contact  person  below. 

Contact  Person:  Earl ).  Splitter,  Executive 
Secretary,  Animal  Health  Science  Research 
Advisory  Board,  Cooperative  State  Research 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20251,  telephone  (202)  447- 
5007. 

Done  at  Washington,  D.C.  this  15th  day  of 
August,  1985. 

John  Patrick  Jordan, 

Administrator. 

(FR  Doc.  85-19995  Filed  8-20-85:  8:45  am) 
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Agricultural  Stabilization  and 
Conservation  Sarvice 

Determination  Regarding  Producer 
Refarandum  for  1986  Wheat  Marlceting 
Quota  program 

aoemcy:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 

action:  Notice  of  determination 
regarding  the  conduct  of  a  producer 
referendum  with  respect  to  the  1986 
Wheat  Marketing  Quota  Program. 

summary:  The  purpose  of  this  notice  is 
to  announce  that  the  producer 
referendum  originally  proposed  to  be 
conducted  during  the  week  of  July  19-26. 
1985.  will  be  postponed  until  a  later 
period  between  October  1. 1985.  and 
thrity-one  days  after  adjournment  sine 
die  of  the  first  session  of  the  Ninety- 
ninth  Congress.  This  determination  is 
made  in  accordance  with  the  provisions 
of  Pub.  L  99-63  effective  July  11, 1985. 
EFFECTIVE  DATE:  August  20.  1985. 

ADDRESS:  Everett  Rank.  Administrator. 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
Room  3086  South  Building.  P.O.  Box 
2415,  Washington.  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  R.  Weber.  Agricultural  Marketing 
Specialist,  USDA-ASCS.  Room  3738 
South  Building,  P.O.  Box  2415. 
Washington.  D.C.  20013  or  call  (202) 
447-4146. 

SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "major".  It  has 
been  determined  that  program 
provisions  relating  to  the  producer 
referendum  will  result  in  an  annual 
effect  on  the  economy  of  $100  millon  or 
more. 

The  titles  and  numbers  of  the  Federal 
assistance  programs  to  which  this  notice 
applies  are:  Title-Wheat  Production 
Stabilization;  Number-10.058.  and  Title- 
Commodity  Loans  and  Purchases: 
Number-10.051.  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  would  be 
applicable  to  the  provisions  of  the  1986 
Wheat  Marketing  Quota  Program.  An 
initial  Regulatory  Flexibility  Analysis 
has  been  completed  and  is  available 
upon  request. 

It  has  been  determined  by  an 
environmenatal  evaluation  that  this 
action  will  have  no  significant  impact  on 


the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

Section  336  of  the  Agricultural 
Adjustment  Act  of  1938  (the  "1938  Act" T 
provides  that,  whenever  a  national 
marketing  quota  is  proclaimed  for 
wheat,  the  Secretary  shall,  not  later  than 
August  1  of  the  calendar  year  in  which 
such  quota  is  proclaimed,  conduct  a 
referendum  of  farmers  to  determine 
whether  they  favor  or  oppose  maiiceting 
quotas.  A  notice  of  proposed 
determination  was  published  in  the 
Federal  Register  (50  FR  23744)  on  June  5. 

1985.  in  which  the  Secretary  proposed 
that  a  producer  referendum  for  the 
marketing  year  beginning  June  1. 1988. 
would  be  conducted  during  the  week  of 
July  19-26, 1985. 

Section  336  of  the  1938  Act  was 
amended  by  Pub.  L.  99-63.  effective  July 
11, 1985,  to  provide  that  the  referendum 
with  respect  to  the  national  marketing 
quota  for  wheat  for  the  marketing  year 
beginning  June  1. 1966.  may  be 
conducted  not  later  than  thirty-one  days 
after  adjournment  sine  die  of  the  first 
session  of  the  Ninety-ninth  Congress. 
Since  there  has  been  recent  progress  by 
Congress  in  the  consideration  of 
omnibus  farm  legislation  which  may 
lead  to  the  enactment  of  a  new  wheat 
program  thereby  making  a  referendum 
unnecessary,  it  has  been  determined 
that  the  marketing  quota  referendum  for 
wheat  for  the  1986  Wheat  Marketing 
Quota  Program  should  be  deferred. 

Determination 

Accordingly,  notice  is  hereby  given 
that  the  producer  referendum  to 
determine  whether  farmers  favor  or 
oppose  marketing  quotas  for  wheat  for 
the  marketing  year  beginning  June  1. 

1986.  will  be  postponed  until  a  later 
period  between  October  1. 1985,  and 
thirty-one  days  after  adjournment  sine 
die  of  the  Ninety-ninth  Congress. 

Signed  at  Washington,  DC  on  August  13. 
1985. 

lohn  R.  Block. 

Secretary. 

[FR  Doc.  85-19988  Filed  8-2(V-8S:  8:45  am] 
BILUNa  COOE  3410-0$-M 


Forest  Service 

Apache  Nalionai  Forest  Grazkio 
Adviaory  Board;  I 


The  Apache  National  Forest  Crazing 
Advisory  Board  will  meet  at  10:30  a.m.^ 
September  13. 1985  at  the  Hannagan 
Administrative  Site  at  Hannagan 
Meadows,  23  miles  south  of  Alpine, 
Arizona.  There  will  be  discusskn 
concerning  election  of  members  for  a 
new  board.  There  will  also  be  a  field 
trip  following  the  meeting  to  review  the 
McKibbens  Sale  and  effects  of  logging 
on  grazing. 

The  meeting  will  be  open  to  the 
public.  Persons  tvho  wish  to  attend 
should  notify  the  Forest  Supervisor.  P.O. 
Box  640.  SpringerviUe,  Arizona  aSS3flL 
(602)-333-4301.  Written  statements  may 
be  filed  with  die  Board  before  or  after 
the  meeting. 

The  Board  has  established  the 
following  rules  for  public  partidpatioa: 
Any  interested  pertons  besides  the 
Advisory  Board  Members  are  welcome 
to  attend  and  will  be  aflbrded  the 
opportunity  to  speak  after  being  duly 
recognized  by  the  Chairman  of  the 
Board. 

Dated  August  a  IMS. 
Nick  W.  McDoaoo^ 

Forest  Supervisor. 

(FR  Doc.  85-19678  Filed  6-20-85:  8:4S  am] 
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Reviaed  Notice  of  imenl  To 
Environmental  Impact  Stateanenl 
the  Stevens  Gulch  Road  Extaneion; 
Hubbard  Creek.  Dyke  Creek. 
Creek  Timber  Sales;  Grand 
Uncompahgre,  and  Gunnlaen 
Forests,  Delta  and  Mesa  Counliae,  OO 

A  Notice  of  Intent  to  prepare  an 
environmental  statement  for  the  Stevens 
Gulch  Road  Extension  and  the  Hubbard 
Creek.  Dyke  Creek  and  Elk  Creek 
Timber  Sales  was  published  in  the 
Federal  Register  on  June  4. 1964  (VoL 
108.  No.  49.  Page  23092).  In  that  Notice 
the  estimated  date  for  filing  the  draft 
Environmental  Impact  Statement  tvas 
September  15, 1984. 

On  August  14. 1985.  the  Stevens  Gulch 
Road  and  Related  Tmiber  Sales  Unh 
Environmental  Impact  Statement  was 
released  for  pubUc  review  and  filed  with 
the  Environmental  Protection  Agency. 
The  comment  period  will  close  on 
October  2a  1985. 

The  date  estimated  for  filing  the  final 
Environmental  Impact  Statement  is 
changed  to  February  1986. 

For  further  information  or  to  request  a 
copy  of  the  draft  Environmental  Impact 


33808 
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Statement  please  contact:  Forest 
Supervisor,  Grand  Mesa,  Uncompahgre 
and  Gunnison  National  Forests,  2250 
Highway  50  South,  Delta,  Colorado 
81416. 

Dated:  August  14. 1985. 

Raymond ).  Evans, 

Forest  Supervisor. 

[FR  Doc.  85-20022  Filed  8-20-65:  8:45  am] 
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Sitgreaves  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Sitgreaves  National  Forest 
Grazing  Advisory  Board  will  meet  at 
10:30  a.m..  September  16, 1985  at  the 
Maxwell  House  in  Show  Low,  Arizona. 
There  will  be  a  field  trip  following  the 
meeting.  There  will  also  be  discussion 
concerning  election  of  members  for  a 
new  board. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  the  Forest  Supervisor,  P.O. 
Box  640,  Springerville,  Arizona  85938, 
(602)-333-4301.  Written  statements  may 
be  filed  with  the  Board  before  or  after 
the  meeting. 

The  Board  has  established  the 
following  rules  for  public  participation: 
Any  interested  persons  besides  the 
Advisory  Board  Members  are  welcome 
to  attend  and  will  be  afforded  the 
opportunity  to  speak  after  being  duly 
recognized  by  the  Chairman  of  the 
Board. 

Dated:  August  9, 1985. 

Nick  W.  McDonough, 

Fores!  Supervisor. 

[FR  Doc.  85-20027  Filed  8-20-85:  8:45  am] 

MLUNO  COO€  M10-11-4I 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisoiy  Committee;  Closed 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following: 

Name:  General  Advisory  Committee  on 
Aims  Control  and  Disarmament. 

Date:  September  5  and  6, 1985. 

Time:  9:00  a.m. 

Place:  State  Department  Building, 
Washington.  D.C. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Charles  M.  Kupperman, 
Executive  Director  of  the  General  Advisory 
Committee.  Room  5927,  U.S.  Arms  Control 
and  Disarmament  Agency,  Washington,  D.C. 
20451,  telephone  (202)  632-5176. 


Purpose  of  Advisory  Committee:  To  advise 
the  Director  of  the  U.S.  Arms  Control  and 
Disarmament  Agency  on  arms  control  and 
disarmament  policy  and  activities,  and  from 
time  to  time  to  advise  the  President  and  the 
Secretary  of  State  respecting  matters 
affecting  arms  control,  disarmanent.  and 
world  peace. 

Agenda 

Will  include  the  following  discussions  and 
presentations: 

September  5 

A.M.  and  P.M. — Discuss  status  of  the  arms 
control  negotiations 

September  6 

A.M. — Executive  Session 

Reason  for  closing:  The  GAC  members  will 
be  reviewing  and  discussing  matters 
specifically  required  by  Executive  Order  to 
be  kept  secret  in  the  interest  of  national 
defense  and  foreign  policy. 

Authority  to  close  meeting:  The  closing  of 
this  meeting  is  in  accordance  with  a 
determination  by  the  Director  of  the  U.S. 
Arms  Control  and  Disarmament  Agency 
dated  July  24, 1985,  made  pursuant  to  the 
provisions  of  section  lOid]  of  the  Federal 
Advisory  Committee  Act  as  amended. 

Jolm  E  Grassle, 

Committee  Management  Officer. 

(FR  Doc.  85-18575  Filed  8-20-85:  8:45  am) 
BIUJNO  CODE  6«M-33-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  No.  28-85] 

Foreign-Trade  Zone  30,  Salt  Lake  City, 
UT;  Application  for  Subzone;  Hercules 
Graphite  Materials  Plant,  Magna,  UT 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Salt  Lake  City 
Corporation,  grantee  of  Foreign-Trade 
Zone  30.  requesting  special-purpose 
subzone  status  for  the  graphite  materials 
manufacturing  plant  of  Hercules 
Aerospace  Company  in  Magna,  Utah, 
adjacent  to  the  Salt  Lake  City  Cusotms 
port  of  entry.  The  application  was 
submitted  prusuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  August  2, 
1985. 

Hercules  Aeorspace  is  a  division  of 
Hercules,  Inc.,  a  producer  of  natural  and 
synthetic  materials  used  in  the 
electronics,  aerospace,  and  packaging 
industries.  The  company  has  40 
domestic  plants  and  40  plants  abroad 
with  annual  sales  of  over  $2.5  billion. 


The  proposed  subzone  would  be  at 
Hercules'  Bacchus  Works,  Plant  No.  3. 
covering  18  acres  in  Magna,  some  5 
miles  south  of  Salt  Lake  City.  The 
facility  employs  700  persons  and  is  used 
to  produce  carbon  fiber  (graphite) 
materials  for  aerospace  uses,  such  as 
aircraft  structural  members  and  rocket 
motor  housings.  A  special  grade  of 
polyacrylonilrile  (PAN)  fiber  is  imported 
and  processed.  Some  products  are 
exported. 

Zone  procedures  will  allow  Hercules 
to  avoid  duties  on  foreign  materials  used 
in  its  reexports.  On  its  domestic  sales, 
the  company  would  be  able  to  take 
advantage  of  the  same  duty  rate 
available  to  importers  of  carbon  fiber 
materials,  which  is  5.6  percent  compared 
with  10.2  percent  for  PAN  fibers.  It 
would  also  be  able  to  avoid  duty 
payments  on  wastage.  The  savings 
would  improve  the  firm's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington.  D.C.  20230;  Donald  W. 
Myhra.  District  Director.  U.S.  Customs 
Service,  North  Central  Region.  600 
Central  Ave..  Great  Falls.  MT  59401;  and 
Colonel  Arthur  E.  Williams,  District 
Engineer,  U.S.  Army  Engineer  District 
Sacramento.  650  Capitol  Mall. 
Sacramento.  CA  95814. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
September  23, 1985, 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 

Office.  350  S.  Main  Street.  Salt  Lake 

City,  UT  84101. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce.  Room  1529, 

14th  and  Pennsylvania  NW., 

Washington.  DC  20230. 

Dated:  August  14, 1985. 
John  J.  Da  Ponte,  )r.. 
Executive  Secretary. 
[FR  Doc.  85-19979  Filed  8-20-85:  8:45  am) 
BILLIflO  CODE  3S10-OS-M 
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International  Trade  Administration 
(C-351-011) 

Carbon  Steel  Wire  Rod  From  BrazH; 
Final  Results  of  CtUHiged 
-  Circumstances  Administrative  Review 
and  Termination  of  Suspended 
Countervailing  Duty  investigation 

agency:  International  Trade 
Administration/Import  Adminutration, 
Commerce. 

action:  Notice  of  final  results  of 
changed  circumstances  administrative 
review  and  termination  of  suspended 
countervailing  duty  investigation. 

summary:  On  June  28. 1985.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  suspended  countervailing 
duty  investigation  on  carbon  steel  wire 
rod  from  Brazil  and  announced  its 
tentative  determination  to  terminate  the 
suspended  investigation.  The  review 
covers  the  period  from  September  27. 
1982. 

We  gave  interested  parties  an 
opportunity  to  comment.  We  received  no 
comments.  We  therefore  determined 
that  domestic  interested  parties  are  no 
longer  interested  in  continuation  of  the 
suspended  investigation,  and  we  are 
terminating  the  suspended  investigation. 
In  accordance  with  petitioners' 
notification,  the  termination  will  apply 
to  all  carbon  steel  wire  rod  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  27, 
1982. 

EFFECnvE  date:  September  27. 1982. 

FOR  FURT11ER  INFORMATION  CONTACT: 

Richard  C.  Henderson  or  Al  Jemmott. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone;  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Bacl(ground 

On  June  28, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
26816)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  of  the  suspended  countervailing 
duty  inrestigation  on  carbon  steel  wire 
rod  from  Brazil  (47  FR  42399,  September 
27. 1982).  The  Department  has  now 
completed  that  administrative  review,  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  tbe  Review 

Imports  covered  by  the  review  are 
shipments  of  Brazilian  carbon  steel  wire 
rod.  Such  merchandise  is  currently 


classifiable  under  item  607.1700  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  form  September  27. 1982. 

Final  Results  of  the  Review  and 
Termination 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  terminate.  We  received 
no  comments. 

As  a  result  of  our  review,  we 
determine  that  the  domestic  interested 
parties  are  no  longer  interested  in 
continuation  of  the  suspended 
countervailing  duty  investigation  on 
carbon  steel  wire  rod  from  Brazil  and 
that  the  suspended  investigation  should 
be  terminated  on  this  basis.  Therefore, 
we  are  terminating  the  suspended 
investigation  on  carbon  steel  wire  rod 
from  Brazil  effective  September  27. 1982. 

This  administrative  review, 
termination,  and  notice  are  in 
accordance  with  sections  751  (b)  and  (c) 
of  the  Tariff  Act  (19  U.S.C.  1675(b),  (c)) 
and  §§  355.41  and  355.42  of  the 
Commerce  Regulations  (19  CFR  355.41, 
355.42). 

Dated:  August  15. 19SS. 

GUbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 

(FR  Doc.  85-19971  Filed  8-20-65;  8:45  am] 

BHJJNQ  CODE  M10-Oi-M 

IC-469-006] 

Certain  Steel  Products  from  Spain; 
Final  Results  of  Ctianged 
Circumstances  Administrative  Review 
and  Revocation  of  Countervailing  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  final  results  of 
changed  circumstances  administrative 
review  and  revocation  of  countervailing 
duty  order. 

summary:  On  June  4. 1985,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  steel  products  from  Spain  and 
announced  its  tentative  determination  to 
revoke  the  order.  The  review  covers  the 
period  from  October  1. 1984. 

We  gave  interested  parties  an 
opportunity  to  comment.  After 
considering  all  of  the  comments 
received,  we  determine  that  domestic 
interested  parties  are  no  longer 
interested  in  continuation  of  the  order, 
and  we  are  revoking  the  order.  In 


accordance  with  the  petitioners' 
notifications,  the  revocation  will  apply 
to  all  certain  steel  products  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1. 1994. 

EFFECTIVE  DATE:  October  1. 1984. 

FOR  FURTHER  INrOWMATIOII  CONTACT 

Susan  Silver  or  Barbara  Williams.  Office 
of  Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 

telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFOimATKM: 

Back^ound 

On  June  4. 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
23488)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  of  the  countervailing  duty  order 
on  certain  steel  products  from  Spain  (49 
FR  280.  January  3. 1983).  The 
Department  has  now  completed  that 
administrative  review,  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Spanish  carbon  steel 
structural  shapes,  hot-rolled  carbon 
steel  plate,  cold-rolled  carbon  steel 
sheet,  galvanized  carbon  steel  sheet 
hot-rolled  carbon  steel  bars,  and  cold- 
formed  carbon  steel  bars.  The  products 
are  fully  described  in  die  appendix  to 
this  notice.  The  review  covers  the  period 
from  October  1. 1984. 

Analysis  of  Commant  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received  a 
written  comment  from  Hansa-World 
Cargo  Service,  Inc.,  an  importer. 

Comment:  Hansa  argues  that  the 
revocation  should  be  effective  August 
30, 1982,  the  publication  date  of  tl»e 
preliminary  affirmative  countervailing 
duty  determination  (47  FR  38161)  and 
the  date  on  which  liquidation  was 
suspended,  rather  than  October  1, 1964. 
Hansa  states  its  belief  that  the 
Arrangement  Concerning  Trade  in  Steel 
Products  between  Spain  and  the  United 
States  ("the  Arrangement")  was 
negotiated  with  the  understanding  that 
".  .  .    all  unliquidated,  suspended 
entries  would  be  liquidated  at  the 
normal  tariff  rate." 

Department's  Position:  The 
Arrangement  contains  no  provision 
requiring  that  revocation  cover  all 
suspended  entries.  Further,  since  the 
petitioners'  lack  of  interest  in 
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continuation  of  the  countervailing  duty 
order  is  the  ba^s  of  the  revocation,  and 
since  the  petitioners  have  stated  their 
interest  in  revoking  the  order  effective 
October  1, 1984,  we  are  revoking  this 
order  with  respect  to  shipments  of 
Spanish  certain  steel  products  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1964. 

Final  Results  of  Review  and  Revocation 

After  review  of  the  comment  received, 
we  determine  that  the  domestic 
interested  parties  are  no  longer 
interested  in  continuation  of  the 
countervailing  duty  order  on  certain 
steel  products  from  Spain  and  that  the 
order  should  be  revoked  on  this  basis. 

Therefore,  we  are  revoking  the  order 
on  certain  steel  products  from  Spain 
effective  October  1, 1984.  We  will 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984 
without  regard  to  countervailing  duties 
and  to  refund  any  estimated 
countervailing  duties  collected  with 
respect  to  those  entries. 

This  notice  does  not  cover 
unliquidated  entries  of  certain  steel 
products  from  Spain  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  prior  to  October  1. 1984. 
The  Department  will  cover  any  entries 
not  covered  in  a  prior  administrative 
review  and  entered,  or  withdrawn  from 
warehouse,  for  consumption  before 
October  1, 1984  in  a  separate  review,  if 
one  is  requested. 

The  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  section  751(b)  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675(b).  (c))  and  §§  355.41 
and  355.42  of  the  Commerce  Regulations 
(19  CFR  355.41.  355.42). 

Dated:  August  15, 1985. 
Gilbert  P.  Kaplan, 

Acting  Deputy  Assistant  Secretary.  Import 
A  dministration. 

Appendix — Description  of  Products 

For  purposes  of  this  review: 
1.  The  term  "carbon  steel  structural 
shapes" covers  hot-rolled,  forged, 
extruded  or  drawn,  or  cold-formed  or 
cold-finished  carbon  steel  angles, 
shapes,  or  sections,  not  drilled,  not 
punched,  and  not  otherwise  advanced, 
and  not  conforming  completely  to  the 
specifications  given  in  the  headnotes  to 
Schedule  6,  Part  2  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA"),  for  blooms, 
billets,  slabs,  sheet  bars,  bars,  wire  rods, 
plates,  sheets,  strip,  wire,  rails,  joint 
bars,  tie  plates,  or  any  tubular  products 


set  forth  in  the  TSUSA,  having  a 
maximum  cross-sectional  dimension  of  3 
inches  or  more,  as  currently  provided  for 
in  items  609.8005,  609.8015,  609.8035, 
609.8041,  or  609.8045  of  the  TSUSA.  Such 
products  are  generally  referred  to  as 
structural  shapes. 

2.  The  term  "hot-rolled  carbon  steel 
plate" covers  hot-rolled  carbon  steel 
products,  whether  or  not  corrugated  or 
crimped;  not  pickled;  not  cold-rolled;  not 
in  coils;  not  cut.  not  pressed,  and  not 
stamped  to  non-rectangular  shape; 
0.1875  inch  or  more  in  thickness  and 
over  8  inches  in  width;  as  currently 
provided  for  in  items  607.6620,  607.6625, 
or  607.9400  of  the  TSUSA;  and  hot-  or 
cold-rolled  carbon  steel  plate  which  has 
been  coated  or  plated  with  zinc, 
including  any  material  which  has  been 
painted  or  otherwise  covered  after 
having  been  coated  or  plated  with  zinc, 
as  currently  provided  for  in  items 
608.0710  or  608.1100  of  the  TSUSA. 
Semifinished  products  of  solid 
rectangular  cross  section  with  a  width  at 
least  four  times  the  thickness  in  the  "as 
cast"  condition  or  processed  only 
through  primary  mill  hot  rolling  are  not 
included. 

3.  The  term  "cold-rolled  carbon  steel 
sheet"  covers  the  following  old-rolled 
carbon  steel  products.  Cold-rolled 
carbon  steel  sheet  is  a  cold-rolled 
carbon  steel  product,  whether  or  not 
corrugated  or  crimped  and  whether  or 
not  pickled;  not  cut,  not  pressed,  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  plated  with  metal;  over  12 
inches  in  width  and  in  coils  or,  if  not  in 
coils,  under  0.1875  inch  in  thickness;  as 
currently  provided  for  in  items  607.8320 
or  607.8350  through  607.8360  of  the 
TSUSA.  PLEASE  NOTE  THA  T  THE 
DEFINITION  OF  COLD-ROLLED 
CARBON  STEEL  SHEET  INCLUDES 
SOME  PRODUCTS  CLASSIFIED  AS 
"PLATE"IN  THE  TSUSA  (ITEM 
607.8320). 

4.  The  term  "galvanized  carbon  steel 
sheet"  covers  hot-  or  cold-rolled  carbon 
steel  sheet  which  has  been  coated  or 
plated  with  zinc  including  any  material 
which  has  been  painted  or  otherwise 
covered  after  having  been  coated  or 
plated  with  zinc,  as  currently  provided 
for  in  items  608.0710.  608.0730,  608.1100. 
608.1310,  608.1320,  or  608.1330  of  the 
TSUSA.  NOTE  THA  T  THE 
DEFINITION  OF  GAL  VANIZED 
CARBON  STEEL  SHEET  INCLUDES 
SOME  PRODUCTS  CLASSIFIED  AS 
"PLATE" IN  THE  TSUSA  (ITEMS 
608.0710  and  608.1100).  Hot-  or  cold- 
rolled  carbon  steel  sheet  which  has  been 
coated  or  plated  with  metal  other  than 
zinc  is  not  included. 

5.  The  term  "hot-rolled  carbon  steel 
bars" covers  hot-rolled  carbon  steel 


products  of  solid  section  which  have 
cross  sections  in  the  shape  of  circles, 
segments  of  circles,  ovals,  triangles, 
rectangles,  hexagons,  or  octagons,  not 
cold-formed,  and  not  coated  or  plated 
with  metal,  as  currently  provided  for  in 
items  606.8310,  606.8330,  or  606.8350  of 
the  TSUSA. 

6.  The  term  "cold-formed  carbon  steel 
bars" covers  cold-formed  carbon  steel 
products  of  solid  section  which  have 
cross  sections  in  the  shape  of  circles, 
segments  of  circles,  ovals,  triangles, 
rectangles,  hexagons,  or  octagons,  as 
currently  provided  for  in  items  606.8805 
or  606.8815  of  the  TSUSA. 

[PR  Doc.  85-19973  Filed  8-20-85;  8:45  am) 

BILLIfW  COOE  3510-OS-M 


Computer  Systems  Technical  Advisory 

Committee 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  9, 1985,  9:30  a.m.  the 
Herbert  C.  Hoover  Building,  Room  3708, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC.  The  Committee 
will  continue  September  11,  in  Room 
3407  in  the  Herbert  C.  Hoover  building, 
1:00  p.m.  The  Committee  advises  the 
Office  of  Export  Administration  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  computer  systems  or 
technology. 

The  will  be  the  first  meeting  of  the 
CSTAC  since  the  enactment  of  the 
Export  Administration  Amendments  Act 
of  1985.  The  Act  provides  for  annual 
review  of  the  list  and  prompt  revisions 
as  may  be  necessary  after  each  review. 
Before  beginning  each  annual  Review, 
notice  shall  be  made  in  the  Federal 
Register,  with  opportunity  during  the 
review  for  comment  and  the  submission 
of  data  by  interested  parties.  This  data 
is  to  include  the  availability  from 
sources  outside  the  United  States  of 
goods  and  technology  comparable  to 
those  subject  to  export  controls.  This 
meeting  will  receive  such  comments, 
especially  with  a  view  to  developing  an 
annual  plan  by  October,  1985.  The 
controls  affected  will  be  for  multilateral, 
unilateral,  and  for  special  (bulk) 
licensing. 

September  9, 1985— Open  CSTAC 
Meeting — 9:30  a.m. 

Presentation  of  papers  or  comments 
by  the  public  regarding  controls  for 
computers,  software,  and  technology 
therefore.  Remarks  are  solicited  from 
individuals,  companies,  representatives, 
or  industry  association  representatives 
concerning  recommended  changes  to  the 
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current  computer  related  controls  or 
restructuring  (simplification)  of  the 
control.  Recommendations  concerning 
technical  content  or  control  philosophy 
are  desired  rather  than  format  changes. 
Suggested  topics  of  comment  are  the 
following: 

(1)  Improvements  to  the  descriptions 
of  hardware,  software,  or  technology. 

(2)  Improvements  to  the  categorizing 
of  hardware,  software,  or  technology. 

(3)  Availability  (and  competition)  for 
products/technology  from  sources  not 
subject  to  U.S.  reexport  laws. 

(4)  Changes  in  the  control  parameters. 

(5)  Changes  in  the  control  levels. 
CSTAC  will  work  with  the  Industry 

Coalition  on  Technology  Transfer  to 
summarize  inputs  from  public  comments 
for  presentation  to  the  Director  of  the 
Office  of  Export  Administration  by 
December  1, 1985.  Recommendations 
will  be  used  for  COCOM  discussions 
scheduled  for  the  fall  of  1986.  In 
providing  comments,  presenters  should 
be  aware  that  the  United  States  is 
currently  developing  proposals  for 
controls  which  will  be  discussed 
throughout  1986  and  1987  for 
implementation  of  a  new  computer 
control  list  which  might  be  in  effect  until 
1990.  Comments  therefore  should 
consider  present  need  for  clarification 
and  future  trends. 

Sept.  11 — Executive  Session: — 1:00  p.in. 

Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L.  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 


available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated:  August  15, 1985. 
Milton  M.  Baltas. 

Director.  Technical  Programs  Staff.  Office  of 
Export  Administration. 
[FR  Doc.  85-19975  Filed  8-20-85;  8:45  am] 
BILUNO  CODE  3S10-OT-4I 


Hardware  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Partiaily  Closed  IMeeting 

A  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  10. 1985. 1:00  p.m..  the 
Herbert  C.  Hoover  Building,  Room  1851. 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC.  The  Hardware 
Subcommittee  was  formed  to  focus  on 
manufacturing  and  performance 
characteristics  of  main  frames  and  other 
computer  hardware. 

General  Session 

1.  Opening  remarks  by  the 
Subcommittee  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Comments  and  recommendations 
on  changes  to  the  data  processing  rate. 

4.  Proposed  break-up  of  CCL  1565. 

5.  Discussion  of  ITA  6031P  Form. 

6.  Discussion  on  raising  the  PDR  limits 
for  the  Distribution  License. 

7.  Action  items  underway. 

8.  Action  items  due  at  next  meeting. 

Executive  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Subcommittee.  Written  statements 
may  be  submitted  at  any  time  before  or 
after  the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6. 
1984.  purusant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  by  section  5(c)  of  the 
Government  in  the  Sunshine  Act.  Pub.  L 
94-409,  that  the  matters  to  be  discussed 


in  the  Executive  Session  should  be 
exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act 
relating  to  open  meeting  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c](l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated:  August  15. 1985. 
Milton  M.  Baltas. 

Director.  Technical  Programs  Staff.  Office  of 
Export  Administration. 

[FR  Doc.  85-19976  Filed  8-20-85:  8:45  am] 

BILLMQ  CODE  36ia-OT-« 


Licensing  Procedures  Sut>coinmtttee 
of  the  Computer  Systems  Technical 
Advisory  Committee;  Open  Meettng 

A  meeting  of  the  Licensing  Procedures 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  9. 1985.  3:30  p-m.. 
Herbert  C.  Hoover  Building.  Room  370S. 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  DC.  The  Licensing 
Procedures  Subcommittee  was  formed 
to  review  the  procedural  aspects  of 
export  licensing  and  recommend  areas 
where  improvements  can  be  made. 

General  Session 

1.  Opening  remarks  by  the 
Subcommittee  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  pubUc. 

3.  OEA  report  on  the  new  Distribution 
License  regiilations. 

4.  Subcommittee  report  on  their  tt.V 
recommendations  to  OEA. 

5.  Subcommittee  report  on  spare  and 
replacement  parts  policy  and 
reconunendations. 

6.  New  Business:  Consideration  of 
task  to  simplify  OEA  regulations. 

7.  Action  items  underway. 

8.  Action  items  due  at  next  meeting. 
The  meeting  will  be  open  to  the  public 

and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Subcommittee. 
Written  statements  may  be  submitted  at 
any  time  before  or  after  the  meeting. 
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For  further  information  or  copies  of 
the  minates  contact  Margaret  A.  Comejo 
(202)  377-2583. 

Dated  August  IS.  1965. 
Milton  M.  Baltm. 

Director,  Technical  Programa  Staff,  Office  of 
Export  A  dministration. 
[FR  Doc.  85-19974  Filed  8-20-65;  8:45  am] 
MUJNQ  COM  3S10-OT-M 


[C-351-4031 

Oi  Country  Tubular  Good*  From 
Brazil;  Rnal  neautti  off  Changed 
Circumstancee  AdministraMve  Review 
and  Revocation  of  Countervailing  Duty 
Order 

agency:  International  Trade 
Administration/Import  Administration. 
Commerce. 

AcnoN:  Notice  of  Final  Results  of 
Changed  Circumstances  Administrative 
Review  and  Revocation  of 
Countervailing  Duty  Order. 

summary:  On  June  19, 1985.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  oil  country  tubular  goods  from  Brazil 
and  announoed  its  tentative 
determination  to  revoke  the  order.  The 
review  covers  the  period  from  October 
1.1984. 

We  gave  interested  parties  an 
opportunity  to  comment  After 
considaing  the  comment  received,  we 
determine  that  domestic  interested 
parties  are  no  longer  interested  in 
continuation  of  the  order,  and  vre  are 
revoking  the  wder.  In  accordance  with 
the  petitioners'  notifications,  the 
revocation  will  apply  to  all  oil  country 
tubular  goods  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  October  1, 1984. 
EFFECTIVE  DATE:  October  1, 1984. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Peggy  Clarke  or  Al  Jemmott  Office  of 
Compliance.  International  Trade 
Administration,  U.S.  E)epartment  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 
SUPPlfMENTARY  INFORMATION: 

Background 

On  June  19, 1985,  the  Department  of 
Commerce  ("the  Department'T 
published  in  the  Federal  Register  (50  FR 
25438)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  of  the  countervailing  duty  order 
on  oil  country  tubular  goods  from  Brazil 
(50  FR  5286,  Febreary  7. 1985).  The 
Department  has  now  completed  that 
administrative  review,  in  accordance 


with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Brazilian  oil  country 
tubular  goods.  Such  merchandise  is 
currently  classifiable  under  items 
610.3216,  610.3219,  610.3233,  610.3242, 
610.3243,  610.3249,  610.3252.  610.3254, 
610.3256,  610.3258,  6ia3262,  610.3264. 
610.3721.  610.3722.  6ia3751.  810.3925. 
610.3935.  6ia4025,  610.4035.  610.4225, 
610.4235.  610.4325,  610.4335,  610.4942, 
610.4944,  610.4954,  610.4955.  610.4958, 
610.4957,  610.4966,  610.4967.  610.4968, 
610.4969, 61G.497a  610.5221.  6ia5222. 
610.5234,  610.5240.  610.5242.  610.5243. 
and  610.5244  of  the  Tariff  Schedules  of 
the  United  States  Annotated.  The 
review  covers  the  period  from  October 
1.1964. 

Analysis  of  Comment  . 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received  a 
written  comment  from  Cicatrade  USA. 
an  importer. 

Comment-  Cicatrade  argues  that  the 
revocation  should  be  effective 
September  12. 1984.  the  publication  date 
of  the  preliminary  aflirmative 
countervailing  duty  determination  (49 
FR  35827)  and  the  date  on  which 
liquidation  was  suspended,  not  October 
1. 1984.  Cicatrade  states  that,  given  the 
domestic  interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  order,  the 
revocative  should  apply  to  all  entries 
affected  by  the  order.  Failing  that,  the 
Department  should  conduct  an 
administrative  review  of  the  prior 
period. 

Department's  Position:  The  basis  of 
the  affirmative  statements  of  no  interest 
by  domestic  interested  parties  was  an 
import  limitation  agreement  between  the 
Governments  of  the  United  States  and 
Brazil.  Since  the  agreement  was  not  in 
force  prior  to  October  1, 1984,  the  no 
interest  statements  are  limited  to  the 
period  begimiing  on  that  date. 
Therefore,  we  made  October  1, 1984  the 
effective  date  of  the  revocation.  If 
requested  at  the  proper  time,  we  will 
review  entries  for  the  period  before 
October  1. 1984. 

Final  Results  of  the  Review  and 
Revocation 

After  review  of  the  comment  received, 
we  determine  that  the  domestic 
interested  parties  are  no  longer 
interested  in  continuation  of  the 
countervailing  duty  order  on  oil  country 


tubular  goods  from  Brazil  and  that  the 
order  should  be  revoked  on  this  basis. 

Therefore,  we  are  revoking  the  order 
on  oil  country  tubular  goods  from  Barzil 
effective  October  1, 1984.  We  wiU 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984 
without  regard  to  countervailing  duties 
and  to  refund  any  estimated 
countervailing  duties  collected  with 
respect  to  those  entries. 

This  notice  does  not  cover 
unliquidated  entries  of  oil  country 
tubular  goods  from  Brazil  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consxunption  prior  to  October  1. 1984. 
The  Department  will  cover  any  entries 
not  covered  in  a  prior  administrative 
review  and  entered,  or  withdrawn  from 
warehouse,  for  consumption  before 
October  1, 1984  in  a  separate  review,  if 
one  is  requested. 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  sections  751  (b)  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675  (b),  (c))  and 
§1  355.41  and  355.42  of  the  Commerce 
Regulations  (19  CFR  355.41.  355.42). 

Dated:  August  15, 1965. 

Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 

[FR  Doc.  85-19972  Filed  B-20-85;  8:45  am] 

BILUNO  CODE  3S10-OS-M 


[C-3S1-003] 

Sn>aH  Diameter  Welded  Carbon  Steel 
Pipes  and  Tul>es  From  Brazil;  Final 
Results  of  Changed  Chrumstances, 
Administrative  Review  and 
Termination  of  Suspended 
Countervailing  Duty  Investigation 

agency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  Final  Results  of 
Changed  Circumstances,  Administrative 
Review  and  Termination  of  Suspended 
Countervailing  Duty  Investigation. 

summary:  On  June  25, 1985.  the 
Department  of  Commerce  published  the 
preliminaTy  results  of  its  administrative 
review  of  die  suspended  countervailing 
duty  investigation  on  small  diameter 
welded  carbon  steel  pipes  and  tubes 
from  Brazil  and  announced  its  tentative 
determination  to  terminate  the 
suspended  investigation.  The  review 
covers  the  period  from  December  27, 
1982. 
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We  gave  interested  parties  an 
opportunity  to  comment.  We  received  no 
comments.  We  therefore  determine  that 
domestic  interested  parties  are  no  longer 
interested  in  continuation  of  the 
suspended  investigation,  and  we  are 
terminating  the  suspended  investigation. 
In  accordance  with  the  petitioner's 
notification,  the  termination  will  apply 
to  all  small  diameter  welded  carbon 
steel  pipes  and  tubes  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  27. 
1962. 

EFFECTIVE  DATE:  December  27, 1982. 

FOn  FURTHER  INFORMATION  CONTACT 

Peggy  Clarke  or  Al  Jemott,  Office  of 
Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  25. 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
26235)  the  preliminary  results  of  its 
changed  circumstances  and 
administrative  review  of  the  suspended 
countervailing  duty  investigation  on 
small  diameter  welded  carbon  steel 
pipes  and  tubes  from  Brazil  (47  FR 
57581,  December  27. 1982).  The 
Department  has  now  completed  that 
administrative  review,  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Brazilian  snxall  diameter 
welded  carbon  steel  pipes  and  tubes. 
The  term  "small  diameter  welded 
carbon  steel  pipes  and  tubes"  covers 
welded  carbon  steel  pipes  and  tubes 
with  walls  not  thinner  than  0.065  of  an 
inch,  of  circular  cross  section  and  0.375 
of  an  inch  or  more  in  outside  diameter 
but  not  more  than  16  inches.  Such 
merchandise  is  currently  classifiable 
under  items  610.3208,  610.3209,  610.3231, 
610.3241,  610.3242,  610.3243,  610.3249, 
610.3252,  610.3254,  610.3256,  and  610.3258 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  Pipes  and  tubes 
suitable  for  use  in  boilers,  superheaters, 
heat  exchangers,  condensers,  and  feed 
water  heaters,  or  conforming  to  A.P.I, 
specifications  for  oil  well  tubing  with  or 
without  couplings,  cold  drawn  pipes  and 
tubes  with  wall  thickness  not  exceeding 
0.1  inch  are  not  included.  This  review 


covers  the  period  from  December  27, 
1982. 

Final  Results  of  the  Review  and 
Termination 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determinations  to  terminate.  We 
received  no  comments. 

As  a  result  of  our  review,  we 
determine  that  the  domestic  interested 
parties  are  no  longer  interested  in 
continuation  of  the  suspended 
countervailing  duty  investigation  on 
small  diameter  welded  carbon  steel 
pipes  and  tubes  from  Brazil  and  that  the 
suspension  of  investigation  should  be 
terminated  on  this  basis.  Therefore,  we 
are  terminating  the  suspended 
investigation  on  small  diameter  welded 
carbon  steel  pipes  and  tubes  from  Brazil 
effective  December  27, 1982. 

This  administrative  review, 
termination,  and  notice  are  in 
accordance  with  sections  751  (b)  and  (c) 
of  the  Tariff  Act  (19  U.S.C.  1675  (b).  (c)) 
and  §§  355.41  and  335.42  of  the 
Commerce  Regulations  (19  CFR  355.41, 
355.42). 

Dated:  August  15. 1985. 

Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary.  Import 
Administration. 

(FR  Doc.  85-19970  Filed  8-20-85;  8:45  amj 

BILUNQ  CODE  3S10-OS-M 


Software  Subcommittee  of  ttie 
Computer  Systems  Tecttnlcai  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Software 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  11, 1985,  9:00  a.m.,  the 
Herbert  C.  Hoover  Building,  Room  3407, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC.  The  Software 
Subcommittee  was  formed  to  study 
computer  software  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 

General  Session 

1.  Introduction  of  members  and 
quests. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Brief  summary  of  San  Francisco 
meeting. 

5.  Discussion  of  software  areas: 

a.  Software  development  systems: 

b.  Cross  compilers; 


c.  Network  software; 

d.  Expert  systems  and  artificial 
intelligence; 

e.  Other  topics  including  results  of 
action  items  assigned  at  San  Francisco 
and  new  assignments. 

6.  Discussion  of  software  control 
under  15  CFR  Part  379  to  allow  uniform 
treatment  of  all  software. 

7.  Continued  development  of  woiic 
plan. 

8.  Action  items  underway. 

9.  Action  items  due  at  next  meeting. 

Executive  Session 

10.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Subcommittee.  Written  statements 
may  be  submitted  at  any  time  before  or 
after  the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6. 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L.  94-^i09,  that  the  matters  to  be  • 

discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meeting  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b{c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minuted 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated:  August  16. 1985. 

Milton  M.  BalUs. 

Director,  Technical  Programs  Staff.  Office  of 

Export  Administration. 

[FR  Doc.  85-19977  Filed  8-20-85;  8:45  am] 

BILUNO  COOC  3S1(M>T-M 


33814  Federal  Register  /  Vol.  50,  No.  162  /  Wednesday.  August  21.  1985  /  Notices 


[A-351-502) 

Fuel  Ethanoi  From  Brazil; 
Postponement  of  PreUmtnary 
Antidumping  Duty  Determination 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

action:  Notice. 

SUMMARY:  The  preliminary  antidumping 
duty  determination  involving  fuel 
ethanoi  from  Brazil  is  being  further 
postponed  until  not  later  the  September 
18. 1985. 

EFFECTIVE  DATE:  August  21. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  G.  Shimabukuro  or  David 
Johnston,  Office  of  Investigations. 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230,  telephone  (202)  377-5332  or 
377-2239. 

SUPPLEMENTARY  INFORMATION:  On 

March  18. 1985.  we  announced  the 
initiation  of  an  antidumping  duty 
investigation  to  determine  whether  fuel 
ethanoi  from  Brazil  is  being,  or  is  likely 
to  be.  sold  in  the  United  States  at  less 
than  fair  value  (50  FR  11748).  The  notice 
stated  that  we  would  issue  a 
preliminary  determination  by  August  5. 
1985. 

As  detailed  in  that  notice,  the  petition 
alleged  that  imports  from  Brazil  of  fuel 
ethanoi  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value. 

On  July  3.  1985.  counsel  for 
petitioners,  the  Ad  Hoc  Committee  of 
Domestic  Fuel  Ethanoi  Producers  and 
the  Oil  Chemical  and  Atomic  Workers 
International  Union,  requested  that  the 
Department  extend  the  period  for  the 
preliminary  determination  until 
September  4, 1985.  The  request  was 
granted  and  on  July  12, 1985.  the 
preliminary  determination  was 
postponed  until  not  later  than 
September  4.  1985  (50  FR  29494). 

On  August  9. 1985,  counsel  for 
petitioners  requested  a  further  extension 
to  September  18. 1985.  Accordingly,  the 
period  for  the  determination  is  hereby 
extended:  we  will  issue  a  preliminary 
determination  not  later  than  September 
18. 1985. 

This  notice  is  pubUshed  pursuant  to 
section  733(c)(2)  of  the  Tariff  Act  of 
1939.  as  amended. 


August  14, 1985. 

Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  85-19990  FUed  8-20-85:  8:45  am] 

BIUINQ  COOe  3S10-0S-M 


[A-351-025] 

Hot  Rolled  Carbon  Steel  Sheet  From 
BrazH;  Final  Result  of  Ctianged 
Circumstances,  Adminlstratfve  Review 
and  Revocation  of  Antidumping  Duty 
Order 

AGENCY:  International  Trade 

Administration/Import  Administration, 

Commerce. 

action:  Notice  of  Final  Results  of 

Changed  Circumstances.  Administrative 

Review  and  Revocation  of  Antidumping 

Duty  Order. 

SUMMARY:  On  June  7, 1985,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
hot  rolled  carbon  steel  sheet  &om  Brazil 
and  announced  its  tentative 
determination  to  revoke  the  order.  The 
review  covers  the  period  from  October 
1. 1984. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received  a 
comment  from  Hansa  World  Cargo 
Service.  Inc..  an  importer,  on 
merchandise  entered  prior  to  this  review 
period.  After  our  analysis  of  that 
comment  we  determine  that  domestic 
interested  parties  are  no  longer 
interested  in  continuation  of  the  order 
and  we  are  revoking  the  order.  In 
accordance  with  the  petitioner's 
notification,  the  revocation  will  apply  to 
all  hot  roiled  carbon  steel  sheet  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984. 
EFFECTIVE  DATE:  October  1, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Hayes  or  G.  Leon  McNeill.  Office 
of  Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-5255/3801. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  7, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
24006)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  of  the  antidumping  duty  order  on 
hot  rolled  carbon  steel  sheet  from  Brazil 
(49  FR  35536-37.  September  10. 1984). 


The  Department  has  now  completed  that 
administrative  review,  in  accordance 
with  section  751  of  the  Tariff  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  hot  rolled  carbon  steel 
sheet.  Such  merchandise  is  currently 
classifiable  under  items  607.6710. 
607.6720,  607.6730,  807.6740.  607.8320. 
and  607.8342  of  the  Tariff  Schedules  of 
the  United  States  Annotated,  The 
review  covers  the  period  from  October 
1. 1984. 

Analysis  of  Conunents  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determmation  to  revoke.  We  received  a 
comment  on  merchandise  entered  prior 
to  October  1, 1964  from  Hansa  World 
Cargo  Service,  Inc.,  an  importer. 

Commerjt:  Hansa  argues  that  the 
revocation  should  include  merchandise 
entered  prior  to  October  1. 1984.  Hansa 
states  its  belief  that  the  Arrangement 
Concerning  Trade  in  Steel  Products 
between  Brazil  and  the  United  States 
("the  Arrangement")  was  negotiated 
with  the  understanding  that  ".  .  .  all 
unliquidated,  suspended  entries  would 
be  liquidated  at  the  normal  tariff  rate." 

Department's  Position:  The 
Arrangement  contains  no  provision 
requiring  that  revocation  cover  all 
suspended  entries. 

Final  Results  of  the  Review  and 
Revocation 

As  a  result  of  this  review,  we 
determine  that  the  domestic  interested 
parties  are  no  longer  interested  in 
continuation  of  the  antidumping  duty 
order  on  hot  rolled  carbon  steel  from 
Brazil  and  that  the  order  should  be 
revoked  on  this  basis. 

Therefore,  we  are  revoking  the  order 
on  hot  rolled  carbon  steel  sheet  from 
Brazil  effective  October  1.  1984.  We  will 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1. 1984, 
without  regard  to  antidumping  duties 
and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries. 

This  notice  does  not  cover 
unliquidated  entries  of  hot  rolled  carbon 
steel  sheet  from  Brazil  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  prior  to  October  1, 1984. 
The  Department  will  cover  any  entries 
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not  covered  in  a  prior  administrative 
review  and  entered,  or  withdrawn  from 
warehouse,  for  consumption  prior  to 
October  1. 1984.  in  a  separate  review,  if 
one  is  requested. 

This  administrative  review, 
revocatiott  and  notice  are  in  accordance 
with  sections  751(bJ  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675(b).  (c))  and  §§353.53 
and  353.54  of  the  Commerce  Regulations 
(19  CFR  353.53,  353.54.). 
Gilbert  B.  Kaplan, 

-•\  cling  Deputy  Assistant  Secretory  for  Import 
Administration. 
August  15. 1985. 

|Ht  Doc  85-19992  Filed  8-20-85:  8:45  am| 

BILLING  CODE  SSIO-OS-M 


fA-351-012] 

Hot  Rotted  Carbon  Steel  Plate  Cut  to 
Lengtti  From  Brazil;  Final  Results  of 
Changed  Circumstances, 
Administrative  Review  and  Revocation 
of  Antidumping  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  of  Final  Results  of 
Changed  Circumstances  Administrative 
Review  and  Revocation  of  Antidumping 
Duty  Order. 

summary:  On  June  7,  1985.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
hot  rolled  carbon  steel  plate  cut  to 
length  from  Brazil  and  announced  its 
tentative  determination  to  revoke  the 
order.  The  review  covers  the  period 
from  October  1. 1984. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received  a 
coimnent  from  Hansa  World  Cargo 
Service,  Inc.,  an  importer,  on 
merchandise  entered  prior  to  this  review 
period.  After  our  analysis  of  that 
comment  we  determine  that  domestic 
interested  parties  are  no  longer 
interested  in  continuation  of  the  order 
and  we  are  revoking  the  order.  In 
accordance  with  the  petitioner's 
notification,  the  revocation  will  apply  to 
all  hot  rolled  carbon  steel  plate  cut  to 
length  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
October  1, 1984. 

EFFECTIVE  DATE:  October  1. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Chip  Hayes  or  G.  Leon  McNeill,  Office 
of  Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230; 
telephone:  (202)  377-5255/3601. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  June  7. 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
24007-08)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  of  the  antidumping  duty  order  on 
hot  rolled  carbon  steel  plate  cut  to 
length  from  Brazil  (49  FR  10692-93, 
March  22, 1984).  The  Department  has 
now  completed  that  administrative 
review,  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  hot  rolled  carbon  steel 
plate  cut  to  length.  Such  merchandise  is 
currently  classifiable  under  items 
607.6615,  607.9400,  608.0710,  608.1100  and 
609.6610  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The  review 
covers  the  period  from  October  1. 1984. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received  a 
comment  on  merchandise  entered  prior 
to  October  1, 1984  from  Hansa  World 
Cargo  Service,  Inc.,  an  importer. 

Comment:  Hansa  augues  that  the 
revocation  should  include  merchandise 
entered  prior  to  October  1. 1984.  Hansa 
states  its  belief  that  the  Arrangement 
Concerning  Trade  in  Steel  Products 
between  Brazil  and  the  United  States 
("the  Arrangement")  was  negotiated 
with  the  understanding  that  "...  all 
unliquidated,  suspended  entries  would 
be  liquidated  at  the  normal  tariff  rate." 

Department's  Position:  The 
Arrangement  contains  no  provision 
requiring  that  revocation  cover  all 
suspended  enfries. 

Final  Results  of  the  Review  and 
Revocation 

As  a  result  of  this  review,  we 
determine  that  the  domestic  interested 
parties  are  no  longer  interested  in 
continuation  of  the  antidumping  duty 
order  on  hot  rolled  carbon  steel  plate  cut 
to  length  from  Brazil  and  that  the  order 
should  be  revoked  on  this  basis. 

Therefore,  we  are  revoking  the  order 
on  hot  rolled  carbon  steel  plate  cut  to 
length  from  Brazil  effective  October  1, 
1984.  We  will  instruct  the  Customs 
Service  to  proceed  with  liquidation  of  all 
unliquidated  entries  on  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  1, 
1984,  without  regard  to  antidumping 
duties  and  to  refund  any  estimated 


antidumping  duties  collected  with 
respect  to  those  entries. 

This  notice  does  not  cover 
unliquidated  entries  of  hot  rolled  carbon 
steel  plate  cut  to  length  from  Brazil 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  prior  to 
October  1, 1984.  The  Department  will 
cover  any  entries  not  covered  in  a  prior 
administrative  review  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  prior  to  October  1, 1984.  in 
a  separate  review,  if  one  is  requested. 

This  administrative  review. 
revocation  and  notice  are  in  accordance 
with  sections  751(b)  and  (c)  of  the  Tariff 
Act  (19  U.aC.  1675(b).  (c))  and  §§  353.53 
and  353.54  of  the  Commerce  Regulations 
(19  CFR  353.53.  353-54). 
GUbert  B.  Kapbo. 

Acting  Depuiy  Assistant  Secretary  for  Import 
Administration. 

August  IS.  198S. 

[FR  Doc.  85-19993  Filed  8-20-85;  a-45  am) 

BILUNQ  CODE  351(M>8-M 


(A-351-014] 

Hot  Rolled  Carbon  Steel  Plate  in  Col 
From  Brazil;  Rnal  Results  of  Changed 
Circumstances,  Administrative  Review 
and  Revocation  of  Antidumping  Outy 
Order 

agency:  International  Trade 
Administration/Import  Adminisfration 
of  Commerce. 

action:  Notice  of  Final  Results  of 
Changed  Circumstances  Administrative 
Review  and  Revocation  of  Antidumping 
Duty  Order. 

SUMMARY:  On  June  7. 1985,  the 
Department  of  Commerce  published  the 

preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  oo 
hot  rolled  carbon  steel  plate  in  coil  from 
Brazil  and  announced  its  tentative 
determination  to  revoke  the  order.  The 
review  covers  the  period  from  October 
1, 1984. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received  a 
comment  from  Hansa  World  Cargo 
Service,  Inc..  an  importer,  on 
merchandise  entered  prior  to  this  review 
period.  After  our  analysis  of  that 
comment,  we  determine  that  domestic 
interested  parties  are  no  longer 
interested  in  continuation  of  the  order 
and  we  are  revoking  the  order.  In 
accordance  with  the  petitioner's 
notification,  the  revoca^on  will  apply  to 
all  hot  rolled  carbon  stpt^l  plate  in  coil 
tntered,  or  withdrawn  I'om  warehouse. 
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for  consumption  on  or  after  October  1. 
1984. 

EFFECTIVE  DATE:  October  1. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chip  Hayes  or  G.  Leon  McNeill.  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce. Washington.  D.C.  20230; 
telephone:  (202)  377-5255/3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  7, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
24005)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  of  the  antidumping  duty  order  on 
hot  rolled  carbon  steel  plate  in  coil  from 
Brazil  (49  CFR  10692-93.  March  22. 1984). 
The  Department  has  now  completed  that 
administrative  review,  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  hot  rolled  carbon  steel 
plate  in  coil.  Such  merchandise  is 
currently  classifiable  under  items 
607.6615.  607.9400.  608.0710,  608.1100  and 
609.6610  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The  review 
covers  the  period  from  October  1, 1984. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received  a 
conmient  on  merchandise  entered  prior 
to  October  1, 1984  from  Hansa  World 
Cargo  Service.  Inc.,  an  importer. 

Comment-  Hansa  argues  that  the 
revocation  should  include  merchandise 
entered  prior  to  October  1, 1984.  Hansa 
states  its  belief  that  the  Arrangement 
Concerning  Trade  in  Steel  Products 
between  Brazil  and  the  United  States 
("the  Arrangement")  was  negotiated 
with  the  understanding  that  ".  .  .  all 
unliquidated,  suspended  entries  would 
be  liquidated  at  the  normal  tariff  rate." 

Department's  Position:  The 
Arrangement  contains  no  provision 
requiring  that  revocation  cover  all 
suspended  entries. 

Final  Results  of  the  Review  and 
Revocatioii 

As  a  result  of  this  review,  we 
determine  that  the  domestic  interested 
parties  are  no  longer  interested  in 
continuation  of  the  antidumping  duty 
order  on  hot  rolled  carbon  steel  plate  in 
coil  from  Brazil  and  that  the  order 
should  be  revoked  on  this  basis. 


Therefore,  we  are  revoking  the  order 
on  hot  rolled  carbon  steel  plate  in  coil 
from  Bazil  effective  October  1. 1984.  We 
will  instruct  the  Customs  Service  to 
proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  1, 
1984,  without  regard  to  antidumping 
duties  and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries. 

This  notice  does  not  cover 
unliquidated  entries  of  hot  rolled  carbon 
steel  plate  in  coil  from  Brazil  which 
were  entered,  or  withdrawn  from 
warehouse,  for  consumption  prior  to 
October  1, 1984.  The  Department  will 
cover  any  entries  not  covered  in  a  prior 
administrative  review  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  prior  to  October  1. 1984.  in 
a  separate  review,  if  one  is  requested. 

This  administrative  review, 
revocation  and  notice  are  in  accordance 
with  section  751(b)  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675(b).  (c))  and  §{  353.53 
an4  353.54  of  the  Commerce  Regulations 
(19  CFR  353.53,  353.54). 

Dated:  August  15, 1985. 
Gilbert  B.  Kaplan. 

A  cting  Deputy  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  85-19991  Filed  8-20-85;  8:45  am] 

BILUNG  COOE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Application  for 
Permit;  NMFS,  Southeast  Fisheries 
Center 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act'of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regtilations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  NMFS.  Southeast  Fisheries 
Center  (P77  #15),  Mississippi 
Laboratories,  Pascagoula  Facility. 

b.  Address:  P.O.  Drawer  1207, 
Pascagoula.  Mississippi  39567-1207. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Atlantic  bottlenose  dolphins 
(Tursiops  truncatus)  and  other 
unspecified  cetaceans: 

4.  Tjrpe  of  Take:  Cetaceans  taken 
incidentally  to  scientific  sampling  with 
bottom  or  midwater  trawls. 

5.  Location  of  Activity:  Gulf  of  Mexico 
in  US  waters  from  Key  West.  Florida  to 
Brownsville.  Texas. 


6.  Period  of  Activity:  5  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street.  NW..  Washington, 
DC;  and 

Regional  Director.  Southeast  Region. 
National  Marine  Fisheries  Service.  4950 
Koger  Blvd..  St.  Petersburg.  Florida 
33702. 

Dated:  August  15, 1985. 
Cannen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-19984  Filed  8-20-85;  8:45  am] 
anxiNG  COOE  ssio-ts-m 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee;  Closed  Meetings 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that 
closed  meetings  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  have 
been  scheduled  as  follows: 

dates:  September  10-11, 1985,  9:00  a.m. 
to  5:00  p.m.;  September  25-26. 1985.  9:00 
a.m.  to  5:00  p.m. 

address:  The  DLAC,  Washington,  DC 
(both  meetings). 

FOR  further  INFORMATION  CONTACT 

Lt.  Col.  Harold  E.  Linton,  USAF. 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee,  Washington,  DC 
20301  (202/373-4930). 
SUPPLEMENTARY  INFORMATION:  The 
entire  meeting  is  devoted  to  the 
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discussion  of  classified  information  as 
defined  in  section  552b(c){l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  nuclear 
test  yield  determination. 

Dated:  August  16. 1985. 
Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  85-20016  Filed  8-20-85;  8:45  am] 
BILUNQ  COOC  mO-OI-M 
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Department  of  ttie  Atr  Force 

USAF  Scientific  Advisory  Board; 
IMeeting 

August  14. 1985. 

The  USAF  Scientific  Advisory  Board 
Aeronautical  Systems  Division  Advisory 
Group  meeting  scheduled  for  August  28- 
29. 1985.  at  Wright-Patterson  Air  Force 
Base,  Ohio  (Notice  published  in  the 
Federal  Register  on  August  9. 1985  (50 
FR  32254)),  will  be  held  at  a  later  date  to 
be  announced. 

For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-897-4648. 

Patsy ).  Coniwr. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-19922  Filed  8-20-85;  8:45  am] 
MLUNG  COOE  39tO-01-M 


Corps  of  Engineers,  Department  of  the 
Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS);  Proposed  Flood  Control 
Project  for  the  Catumet,  Des  Plalnes, 
and  Mainstem  System  of  ttie 
Chicagoland  Underflow  Plan  in  WiH 
and  Cook  Counties,  IL 

agency:  Army  Corps  of  Engineers. 

Chicago  District.  DOD. 

action:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 

(DEIS). 

SUMMARY: 

1.  The  study  involves  the  potential 
construction  of  one  or  more  of  the 
following: 

(a)  Flood  damage  reduction  reservoirs 
in  existing  quarries  at  McCook  and 
Thornton. 

(b)  improvements  to  the  Sanitary  & 
Ship  Canal  and  Cal-Sag  Channel, 

(c)  Diversion  channels  connecting  the 
Sanitary  &  Ship  Canal  to  the  Des  Plaines 
River,  and 

(d)  Sewer  system  upgrades  within  the 
Calumet  Des  Plaines.  and  Mainstem 


Systems  of  the  Chicagoland  Underflow 
Plan. 

The  reservoirs  would  be  below  ground 
level  and  could  be  wet  or  dry  during 
non-flood  periods.  Each  reservoir  would 
include  works  for  dewatering,  operation, 
and  maintenance  of  the  reservoir  in 
conjunction  with  an  existing  deep  tunnel 
system  for  treatment  and  abatement  of 
combined  sewer  overflow.  The  purpose 
of  the  proposed  project  is  to  reduce 
flood  damages  caused  by  combined 
sewer  system  backflow  into  basements, 
ponding  of  surface  runoff,  and  overbank 
flooding. 

2.  Alternatives  to  be  studied  in  detail 
are: 

(a)  No  action. 

(b)  Reservoir  alternatives  consisting 
of  a  system  of  two  reservoirs  connected 
to  deep  tunnels  by  drop  shafts, 
connecting  structures,  and  pumping 
stations.  The  Thornton  quarry  reservoir 
would  serve  the  Calumet  system;  the 
McCook  quarry  reservoir  would  serve 
the  Mainstem  and  Des  Plaines  systems. 

(c)  Waterways  improvement 
alternative,  involving  channel 
improvements  to  the  Sanitary  and  Ship 
Canal  between  Chicago  and  the  Dresden 
Island  lock,  and  channel  improvements 
to  the  Cal-Sag  Channel  between  the 
Junction  and  the  O'Brien  lock. 

(d)  Watercourse  diversion  alternative, 
involving  deepening  the  Des  Plaines 
River  in  the  vicinity  of  the  Sanitary  & 
Ship  Canal,  and  excavation  of  two 
diversion  channels  connecting  the  Des 
Plaines  with  the  Sanitary  &  Ship  Canal. 

(e)  Other  measures  to  be  considered 
in  combination  with  the  reservoirs 
alternative  may  include  combined  sewer 
upgrading  (separation,  increased 
capacities,  or  bypass  sewers), 
separation  of  sanitary  and  storm  sewers 
small  local  detention  reservoirs  with 
pump  stations,  sewer  inlet  restrictors. 
downspout  disconnection,  floodproofing 
basements,  evacuation,  or  flood  warning 
systems. 

3.  The  reservoir  plans  considered  in 
this  study  are  essentially  similar  to  the 
Tunnel  and  Reservoir  Plan  (TARP) 
designs  developed  in  1972  by  the 
Metropolitan  Sanitary  District  of 
Greater  Chicago  (MSDGC).  The  Tunnel 
and  Reservoir  Plan  has  been  divided 
into  Phases  1  and  2.  Phase  I  involves 
water  quality  enhancement;  Phase  2 
concerns  flood  damage  reduction.  The 
Corps  of  Engineers  began  a  feasibility 
study  of  this  plan  (Chicagoland 
Underflow  Plan  or  CUP)  in  1979.  The 
CUP  evolved  during  the  Corps'  1976 
study  to  determine  Federal  interest  in 
TARJP.  Public  participation  has  included 
meetings  and  coordination  with  the 
State  of  Illinois.  MSDGC.  and  interested 
Federal,  State,  and  local  agencies. 


Additional  coordination  has  also  been 
undertaken  with  the  U.S.  Fish  and 
Wildlife  Service,  U.S.  Enviromnentai 
Protection  Agency,  and  Northeastern 
Illinois  Planning  Commission. 

4.  Significant  issues  to  be  analyzed 
include  destruction  or  disruption  of 
terrestrial  and  aquatic  habitat: 
mitigation  for  habitat  losses;  effects  on 
water  quality;  disposal  of  excavated 
material;  and  aesthetic  effects. 

5.  No  formal  scoping  meeting  will  be 
held.  A  public  meeting  is  tentatively 
scheduled  for  the  comment  period 
following  release  of  the  DEIS.  No  date 
has  been  set.  Notice  of  the  specific  time 
and  location  will  be  issued  to  the 
appropriate  media,  and  to  parties 
expressing  interest 

6.  The  DEIS  is  expected  to  be 
available  in  January  1966. 

7.  Questions  about  the  proposed 
action  and  DEIS  may  be  directed  to: 
Keith  Ryder.  U.S.  Army  Corps  of 
Engineers,  NCCPD-S.  219  S.  Dearborn 
St.,  Chicago.  IL  60604  (312/353-7795). 

Dated:  August  12. 1985. 
Frank  R.  Fbich. 

L7G  Corps  of  Engineers,  District  Engineer. 
[FR  Doc.  85-19945  Filed  8-20-85:  8:45  am] 

BILUNQ  OOOC  S71«-HN-M 


Department  of  the  Aniiy 

Meeting;  Army  Science  Board 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Soeooe 
Boaid  (ASB) 
Dates  of  Meeting:  17-19  Septemi>er  1885 
Time:  0900-1700  hours  (Open) 
Place:  The  Pentagoa  Washington.  DC 
Agenda:  The  Chairperson  and  Suttpanel 
Chairpersons  of  the  1985  Army  Science  Board 
Summer  Study  on  Training  and  Training 
Technology — Applications  for  Airtand  Battle 
and  Future  Concepts  will  meet  to  review 
Summer  Study  recommendations  and 
implementation  plan.  This  meeting  is  open  to 
the  public.  Any  interested  person  may  attend. 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  l>e 
contacted  for  further  information  at  (202)  685- 
3039/7048. 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 

[FR  Doc.  85-19960  Filed  ft-2(HK>;  8:46  am] 
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Defense  Communications  Agency 

Membership  of  the  Defense 
Communications  Agency  SES 
Performance  Review  Board 

agency:  Defense  Communications 
Agency,  DOD. 

action:  Notice  of  Membership  of  the 
Defense  Communications  Agency  SES 
Performance  Review  Board. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the  SES 
Performance  Review  Board  (PRB)  of  the 
Defense  Communications  Agency.  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  the  performance  and 
performance  awards  to  the  Director, 
Defense  Comm.unications  Agency. 
EFFECTIVE  DATE:  August  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Jerry  Pittman,  Personnel 
Management  Services  Branch,  Civilian 
Personnel  Division,  Personnel  and 
Administration  Directorate,  Defense 
Communications  Agency  (202)  692-3794. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  SES 
Performance  Review  Board.  They  will 
serve  a  one-year  renewable  term, 
effective  August  1, 1985. 

PAULSON,  A.G.,  Rear  Admiral  USN. 

Vice  Director,  Defense 

Communications  Agency 
SCHOTT,  Joseph  D.,  Brigadier  General, 

USA,  Director  Defense 

Communication  Systems  Organization 
HELMS,  Robert  W.,  Director,  Resource 

Management 
ISRAEL,  David.,  Chief  Engineer 
MORRISS,  Benham  E.,  Deputy  Manager, 

National  Communications  System 
SIGNORI,  David  T.,  Jr..  Director,  Center 

for  C*  Systems 
STEVENER,  Glenwood,  M.,  Director. 

Systems  Support  Center 
A.G.  Paulson, 

Rear  Admiral,  USN.  Vice  Director. 
[FR  Doc.  85-19953  Filed  8-20-85;  8:45  am] 

BILUNG  CODE  3610-05-11 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on 
Continuing  Education;  Meeting 

AGENCY:  National  Advisory  Council  on 
Continuing  Education. 
ACTION:  Notice  of  Meeting. 


summary:  This  notice  sefs  forth  the 
schedule  and  proposed  agenda  of  an 
Executive  Committee  meeting  of  the 
National  Advisory  Council  on 
Continuing  Education.  It  also  describes 
the  functions  of  the  Council.  Notice  of 
meetings  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

dates:  September  18-19, 1985. 

ADDRESS:  The  Sheraton  Grand  Hotel, 
525  New  Jersey  Ave.,  NW.,  Washington, 
DC.  20001-1527. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  G.  Shannon,  Executive 
Director,  National  Advisory  Council  on 
Continuing  Education,  2000  L  Street, 
NW.,  Suite  500,  Washington,  DC  20036, 
Telephone:  (202)  634-6077. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on 
Continuing  Education  is  established 
under  section  117  of  the  Higher 
Education  Act  (20  U.S.C.  1109).  as 
amended.  The  Council  is  established  to 
advise  the  President,  the  Congress,  and 
the  Secretary  of  the  Department  of 
Education  on  the  following  subjects: 

(a)  An  examination  of  all  federally 
supported  continuing  education  and 
training  programs,  and 
recommendations  to  eliminate 
duplication  and  encourage  coordination 
among  these  programs; 

(b)  the  preparation  of  general 
regulations  and  the  development  of 
policies  and  procedures  related  to  the 
administration  of  Title  I  of  the  Higher 
Education  Act;  and 

(c)  activities  that  will  lead  to  changes 
in  the  legislative  provisions  of  this  title 
and  other  federal  laws  affecting  federal 
continuing  education  and  training 
programs. 

The  meetings  of  the  Council  are  open 
to  the  public.  However,  because  of 
limited  space,  those  interested  in 
attending  are  asked  to  call  the  Council's 
office  beforehand. 

The  Executive  Committee  will  meet 
from  9:00  a.m.  to  5:00  p.m.  on  September 
18  and  from  9:00  a.m.  to  12:00  p.m.  on 
September  19. 

The  proposed  agenda  includes: 
— OECD  Conference  Plans 
— Aimual  Report 
— Council  staff  plans 
— Other  business 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Continuing 
Education,  2000  L  Street.  NW..  Suite  500. 
Washington.  DC. 


Signed  at  Washington.  DC  on  August  16. 
1985. 

William  G.  Shannon. 
Executive  Director. 

[FR  Doc.  85-2000  Filed  ft-20-85;  8:45  am] 
BILUNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Establishment  of  Performance  Review 
Board;  Name  of  Board  Members 

Section  4314(c)  of  title  5,  United  States 
Code  (as  amended  by  the  Civil  Service 
Reform  Act  of  1978),  requires  that  the 
Department  of  Energy  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  Performance  Review 
Board(s)  to  review  and  evaluate  the 
initial  rating  and  make  a  final  written 
recommendation  on  performance 
appraisals  assigned  to  the  Departmental 
members  of  the  Senior  Executive 
Service.  The  Performance  Review  Board 
established  for  the  Department  of 
Energy  also  makes  written 
recommendations  to  the  Executive 
Personnel  Board  or  the  Chairman. 
Federal  Energy  Regulatory  Commission, 
regarding  Senior  Executive  Service 
performance  bonuses,  awards  and 
performance-related  actions. 

Section  4314(c)  of  title  5,  United  States 
Code  requires  that  notice  of 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register.  The  following  persons 
have  been  appointed  to  serve  on  the 
performance  review  board  standing 
register  for  the  Department  of  Energy: 
William  S.  HeffeJfinger,  Harry  L. 
Peebles.  J.  Merle  Schulman.  Geraldine  P. 
Flowers,  Helene  S.  Markoff,  Dean 
Helms.  Charles  R.  Tierney.  Andrew  D. 
Eppelmann.  Howard  A.  Raiken.  John  R. 
Franklin.  Robert  R.  Kemps.  Cleo  N. 
Mitchell.  Gene  K.  Fleming.  Tony  C. 
Upchurch.  Robert  E.  Greeves,  John  W. 
Polk.  James  R.  O'Gwin,  Nathaniel  H. 
Pierson,  William  V.  Vitale.  Gail  Young. 

Elizabeth  E.  Smedley,  Arthur  E. 
Guyer,  Lynwood  H.  Henderson. 
McKinley  E.  Bryant.  Carl  W.  Guidance. 
Thomas  J.  Davin,  Berton  Roth.  Jr..  Edwin 
R.  Itnyre,  John  W.  Shepard.  Sr.,  George 
R.  Haymond,  David  G.  Newman, 
Vincent  E.  Mason,  II.  Eric  J.  Fygi. 
William  H.  Mellor.  Ill,  Henry  K.  Garson. 
Robert  G.  Rabben.  James  K.  White, 
Melinda  L.  Carmen,  Craig  S.  Bamberger. 
Ralph  D.  Goldenberg. 

Catherine  C.  Cook.  Matthew  T. 
Abruzzo.  Wayne  I.  Tucker,  James  W. 
Swafford.  William  R.  Partridge,  James  U. 
DeFrancis,  Wolfgang  C.  Repke,  Richard 
T.  Tedrow,  Thomas  L.  Wieker.  George 
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Breznay.  Thomas  O.  Mann.  George  J. 
Bradley.  Jr..  Richard  H.  Williamson. 
Harold  Jaffe.  Barton  R.  House.  Edward  J. 
Hanrahan.  James  S.  Herod.  Howard  F. 
Perry.  William  J.  Silvey.  Glen  E. 
Sweetnam. 

Robert  W.  Barber.  Robert  W.  Davies, 
Edward  R.  Williams.  Donna  Fitzpatrick. 
Frank  M.  Stewart.  Jr..  Allan  J.  Streb. 
Melvin  H.  Chiogioji.  William  B. 
Williams.  Robert  L.  San  Martin.  Howard 
S.  Coleman,  Frederick  Morse.  Beverly 
Berger,  John  Mock.  Robert  H.  Annan. 
Louis  V.  Divone.  James  F.  Decker. 
Delmar  D.  Mayhew,  James  R.  Young, 
Antoinette  G.  Joseph.  George  Y.  Jordy. 

Donald  K.  Stevens.  Ryszard  Gajewski. 
James  S.  Coleman,  Louis  C.  lanniello, 
Bernard  Hildebrand,  William 
Wallenmeyer,  John  F.  Clarke.  Nelia  H. 
Davies,  Jacob  W.  Thiessen,  Martin  L. 
Minthom.  Jr..  Robert  W.  Wood,  James 
W.  Culpepper,  Francis  Gilbert.  John  L. 
Gilbert.  Richard  D.  Hahn.  Maurice  J. 
Katz,  Richard  L.  Schriever.  Ronald  W. 
Cochran,  David  B.  Leclaire,  Robert  A. 
O'Brien,  Jr. 

Martin  Dowd,  Jill  Ellman  Lytle, 
George  Withers.  Franklin  E.  Coffman. 
James  W.  Vaughn.  Jr..  Neal  Goldenberg, 
Kermit  O.  Laughon,  Donald  K.  Gestson 
John  R.  Longenecker,  Donald  Bauer, 
Jeremiah  E.  Walsh,  Richard  E. 
Harrington.  Augustine  A.  Pitrolo.  Sien 
W.  Chun.  Carl  A.  Corrallo,  James  W. 
Workman,  Milton  C.  Lorenz,  Avrom 
Landesman,  Albert  H.  Linden,  Jr., 
Kenneth  A.  Vagts. 

Jimmie  L.  Peterson,  John  C.  Geidl. 
Yvonne  M.  Bishop,  Frank  E.  Lalley, 
Charles  C.  Heath.  William  D. 
Montgomery,  Raymond  G.  Romatowski, 
Jack  R.  Roeder.  William  R.  Cooper, 
Charles  E.  Troell,  Hilary  J.  Rauch, 
Donald  L.  Bray,  Edward  G.  Cumesty, 
John  P.  Kennedy,  Andrew  E.  Mravca, 
Troy  E.  Wade,  H,  Nick  C.  Aquilina,  Jon 
P.  Hamric,  Joe  B.  Lagrone,  John  T. 
Milloway,  Jr. 

James  C.  Hall,  William  P.  Snyder, 
Richard  A.  DuVal,  Vito  A.  Magliano, 
Donald  W.  Pearman,  Jr.,  Peter  J. 
Johnson,  James  J.  Jura,  Robert  E. 
Ratcliffe,  Marvin  Klinger,  Edward  W. 
Sienkiewicz,  William  H.  Claggett,  IV.  Joe 
D.  Hall.  Michael  J.  Lawrence,  Robert  H. 
Bauer,  Edward  S.  Goldberg,  Melvin  J. 
Sires,  III,  Robert  L.  Morgan,  Barry  M. 
Erickson,  Richard  C.  Anick,  Domer  T. 
Schueller,  Jr. 

Thomas  R.  Clark,  Ray  D.  Duncan, 
Robert  M.  Nelson,  Jr.,  Harry  C. 
Geisinger,  Joseph  W.  Lagler,  Robert  J. 
Cross,  Scott  P.  Anger,  Andrew  W. 
Battese,  Ernest  Baynard,  Raymond  A. 
Beime,  Charles  E.  Bullock,  Robert  W. 
Cackowski,  Bernard  B.  Chew,  Lynne  H. 
Church,  William  Connelly,  Marilyn  L. 
Doria,  Quentin  A.  Edson,  Philip  L. 


Essley,  Jr.,  Russell  E.  Faudree,  Jr.,  Jerome 
M.  Feit. 

Morris  R.  Fitzgerald,  Lynn  H.  Hargis, 
Howard  Kilchrist,  Randolph  E.  Mathura. 
William  G.  McDonald,  Louis  W. 
Mendonsa,  Gordon  E.  Murdock,  Kristina 
K.  Nygaard,  Kenneth  M.  Pusateri, 
William  Satterfield,  Michael  Schope, 
Leon  J.  Slavin.  Joseph  J.  Softers.  Robert 
J.  Szekely.  Anthony  F.  Toronto.  Charles 
Teclaw.  Maynard  Ugol.  Barbara  J. 
Weller,  Bernard  Wexler,  Kenneth  A. 
Williams. 

Issued  in  Washington.  D.C.  on  August  12, 
1985. 

William  S.  Heffelfinger, 

Director,  Directorate  of  Administration. 
[FR  Doc.  85-19956  Filed  8-20-85;  8?»5  am] 

BILLING  CODE  M50-01-M 


Procurement  and  Assistance 
Management  Directorate  Restriction  of 
Eligibility  for  Grant  Award 

agency:  Department  of  Energy  (DOE). 
action:  Notice. 

summary:  doe  announces  that 
pursuant  to  10  CFR  600.7(b),  it  intends  to 
award,  on  a  restricted  eligibility  basis, 
grants  to  higher  education  institutions 
from  among  Historically  Black  Colleges 
and  Universities  (HBCU's)  in  support  of 
research  associated  with  storage  and 
disposal  of  commercial  high  level 
radioaptive  waste  and  spent  nuclear 
fuel.  The  grants  will  be  awarded  to  a 
limited  number  of  proposals  selected  on 
the  basis  of  scientific  merit.  Each  grant 
will  be  for  a  12-month  period  and  will 
range  from  $20,000  to  $50,000.  Renewals 
will  depend  on  the  availability  of  funds 
and  satisfactory  performance  of  the  first 
year  of  research. 

Procurement  Request  No.  05- 
850R21581.000. 

Project  Scope 

The  Radioactive  Waste  Management 
Research  Program  was  created  to  fulfill 
the  following  two  primary  objectives:  (1) 
Assist  in  carrying  out  the  provisions  of 
the  Nuclear  Waste  PoHcy  Act  (P.L.  97- 
425)  of  1982,  and  (2)  serve  as  a  response 
to  the  President's  Executive  Order 
Number  12320  of  September  15, 1981, 
which  directs  federal  agencies  to 
increase  the  participation  of  HBCU's  in 
federally-funded  research  and  to 
strengthen  their  capabilities  to  provide 
quality  education.  To  achieve  these 
objectives,  the  program  supports 
relevant,  mission-oriented  R&D 
supportive  of  DOE's  Office  of  Civilian 
Radioactive  Waste  Management 
mission  goals. 

Full-time  faculty  members  working  at 
Historically  Black  Colleges  and 


Universities  are  eligible  for  participation 
as  the  principal  investigator.  Students, 
adjunct  or  part-time  faculty,  staff,  and 
other  qualified  researchers  (including 
consultants)  may  provide  assistance  to 
the  research  proposed. 

All  research  must  relate  to  problems 
associated  with  commercial  high  level 
waste  or  spent  nuclear  fuel  Typical 
areas  of  interest  include: 

Packaging  and  transportation  of  spent 
fuel; 

Shielding  and  burial  of  waste 
packages  for  spent  fuel  and  hi^  level 
waste; 

Repository  siting  activities,  including 
geochemical.  geohydrological  and 
geophysical  studies; 

Monitored  retrievable  storage 
systems; 

Advanced  concepts  in  disposal  and 
isolation  systems,  including  sub-seabed 
disposal;  and 

Socioeconomic  aspects  of  waste 
management. 

Eligibility  for  participation  in  this 
research  program  is.  therefore,  restricted 
to  Historically  Black  Colleges  and 
Universities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joe  D.  Burleson.  Contracting  Officer, 
Procurement  and  Contracts  Division. 
U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  Post  Office  Box  E, 
Oak  Ridge,  Tennessee  37831,  Telephone 
Number  (615)  576-0794. 

Issued  in  Oak  Ridge.  Tennessee.  August  8, 
1985. 

Peter  D.  Dayton, 

Director,  Procurement  &  Contracts  Division. 
[FR  Doc.  85-20026  Filed  8-20-85:  8:45  am) 

BILUNO  COOE  64SO-01-M 


Economic  Regulatory  Administration 

ENSTAR  Corp.;  Proposed  Consent 
Order 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 

action:  Notice  of  proposed  consent 
order  and  opportimity  for  comment. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  for  $3,000,000  with 
ENSTAR  Corporation  and  provides  an 
opportimity  for  public  comment  on  the 
terms  and  conditions  of  the  proposed 
Consent  Order. 

DATED:  Comments  by  September  20, 
1985.' 

ADDRESS:  Send  comments  to:  ENSTAR 
Consent  Order  Comments,  Office  of 
Special  Counsel,  Economic  Regulatory 
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Administration.  Department  of  Energy. 
1000  Independence  Avenue  SW., 
Washington,  DC  20585. 

FOR  FUfTTHCR  INFORMATION  CONTACT: 
Edward  P.  Levy.  Office  of  Special 
Counsel,  Economic  Regulatory 
Administration.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585.  Copies  of  the 
proposed  Consent  Order  may  be 
obtained  free  of  charge  by  writing  or 
calling  this  office  (202/252-8900). 
SUPPLEMENTARY  INFORMATKMC  On  July 

10. 1985.  the  ERA  executed  a  proposed 
Consent  Order  with  ENSTAR 
Corporation.  Under  10  CFR  205.199j(b).  a 
proposed  Consent  Order  which  involves 
the  sum  of  $500,000  or  more,  excluding 
interest  and  penalties,  becomes  effective 
no  sooner  than  thirty  (30)  days  after 
publication  of  a  notice  in  the  Federal 
Register  requesting  comments 
concerning  the  proposed  Consent  Order. 
Although  ERA  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  ERA  may,  after 
consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  a 
modification  of  the  Consent  Order,  or 
issue  the  Consent  Order  as  signed. 

I.  Background 

In  January  1983,  ENSTAR  Petroleum, 
Inc.  was  merged  into  McAlester  Fuel 
Company  (McAlester)  and  the  name 
McAlester  Fuel  Company  was  changed 
to  ENSTAR  Petroleum,  Inc.  In  December 
1983.  ENSTAR  Petroleum.  Inc.  was 
merged  into  ENSTAR  Corporation 
(ENSTAR)  and  became  a  division  of 
ENSTAR. 

On  February  8. 1985.  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to 
McAlester  and  ENSTAR  Petroleum 
Company.  The  PRO  alleged  that  during 
the  period  January  1978,  through 
December  1980  (audit  period). 
McAlester  was  engaged  in  the 
production  and  sale  of  crude  oil  as  the 
operator  of  the  Louviere  ±1  lease. 
Brand  ±1  lease  and  Bonin  ±1  lease  all 
in  Louisiana,  the  Vice  Shivers  ±2  lease 
in  Texas,  the  CM.  Wesson  "B"  lease  in 
Arkansas,  and  the  Karman  7-2  lease  in 
Montana,  and  that  McAlester  had  sold 
crude  oil  in  excess  of  the  price  allowed 
by  the  Mandatory  Petroleum  Price 
Regulations.  10  CFR  Part  212.  Subpart  D. 
Specifically,  the  PRO  alleged  that 
McAlester  improperly  classified  and 
sold  the  oil  from  each  of  these  leases  as 
exempt  "newly  discovered  crude  oil."  10 
CFR  212.79.  when  the  oil  should  have 
been  price  controlled.  In  the  PRO,  ERA 
determined  that  during  the  audit  period. 
McAlester  had  overcharged  its 
customers  by  $2,012,677^)5  exclusive  of 


interest.  The  PRO  contemplated  that 
McAlester  refund  the  overcharges,  plus 
interest. 

II.  The  Consent  Order 

The  proposed  Consent  Order  has  been 
entered  into  in  order  to  resolve  all  civil 
and  administrative  disputes,  claims,  and 
causes  of  action  by  DOE  relating  to 
McAlester's  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  during  the  period  June  1979 
through  December  1980.  Although 
ENSTAR  contends  that  in  all  respects 
McAlester  correctly  construed  and 
applied  the  applicable  regulations. 
ENSTAR  has  entered  into  this  proposed 
Consent  Order  to  avoid  the  expense  of 
litigation  and  the  disruption  of  business. 
DOE  believes  the  proposed  Consent 
Order  is  in  the  public  interest  and 
provides  a  satisfactory  resolution  of  the 
issue  raised  by  the  audit. 

III.  Refunds 

Under  the  terms  of  the  proposed 
Consent  Order.  ENSTAR  shall  pay  to 
DOE  the  sum  of  $3,000,000.  The  refund 
will  be  deposited  in  a  suitable  account 
for  appropriate  distribution  by  DOE. 

IV.  Submission  of  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  proposed 
Consent  Order  to  the  address  given 
above.  The  ERA  will  consider  all 
comments  it  receives  by  4:30  p.m..  local 
time,  on  the  30th  day  after  the  date  of 
pubhcation  of  this  notice.  Any 
information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  procedures  in  10  CFR  205.9(f). 

Issued  in  Washington,  D.C.  on  the  6(h  day 
of  August  1965. 

Milton  C.  Lorenz, 

Special  Counsel.  Economic  Regulatory 
Administration. 

[FR  Doc.  85-19941  Filed  8-20-85:  8:45  am) 
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[ERA  Docket  No.  82-07-NG] 

Natural  Gas  Imports;  Texas  Eastern 
Transmission  Corp4  Application  To 
Import  Natural  Gas  From  Canada 

agency:  Economic  Regulatory 

Administration,  EKDE. 

ACTION:  Notice  of  Amendment  to 

Application  to  Import  Natural  Gas  From 

Canada. 

summaity:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  July  15, 1985,  of  a  second  amendment 
to  the  application  filed  by  the  Texas 


Eastern  Transmission  Corporation 
(Texas  Eastern)  for  authorization  to 
import  Canadian  natural  gas  from 
TransCanada  PipeLines  Limited 
(TransCanada).  Under  this  amendment, 
Texas  Eastern  seeks  to  import  up  to 
50,000  Mcf  per  day  of  Canadian  natural 
gas  over  a  15-year  term  term  beginning 
on  November  1, 1987,  or  the  date  of  first 
delivery  and  ending  on  October  31,  2002. 
The  initial  delivered  price  of  the  gas 
would  be  $3.97  (U.S.)  per  MMBtu,  which 
is  subject  to  monthly  adjustment  and 
annual  renegotiation. 

The  gas  would  be  delivered  via  the 
proposed  Niagara  Interstate  Pipeline 
System  (NIPS). 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  not 
later  than  4:30  p.m.,  September  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Stanley  C.  Vass  (Natural  Gas  Division, 
Office  of  Fuels  Programs),  Economic 
Regulatory  Administration,  Forrestal 
Building,  Room  GA-007, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-9492 
Diana  J.  Stubbs  (OHice  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing),  Forrestal  Building,  Room  6E- 
042, 1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  252-8667. 
SUPPLEMENTARY  INFORMATION:  On  July 
16, 1982,  Texas  Eastern  filed  an 
application  with  the  ERA  for 
authorization  to  import  up  to  100,000 
Mcf  per  day  of  Canadian  natural  gas 
and  additional  daily  volumes  on  a  best 
efforts  basis  not  to  exceed  ten  percent  of 
the  maximum  daily  volumes.  As  more 
fully  described  in  the  notice  issued  by 
the  ERA  of  Texas  Eastern's  original 
application  (47  FR  39n5,  September  9, 
1982),  the  imported  volumes  were  to  be 
purchased  from  TransCanada  beginning 
on  November  1, 1985,  or  as  soon 
thereafter  as  possible,  over  a  14-year 
term  from  the  date  of  first  delivery 
pursuant  to  a  proposed  gas  purchase 
contract  between  Texas  Eastern  and 
TransCanada.  Under  the  gas  purchase 
contract,  Texas  Eastern  was  required  to 
take  or  pay  for  75  percent  of  the  daily 
contract  quantity  which  TransCanada 
was  obligated  to  deliver  to  Texas 
Eastern.  In  support  of  its  application, 
Texas  Eastern  asserted  that  the 
proposed  import  of  natural  gas  would  be 
used  to  maintain  its  capability  to  meet 
system  supply  requirements  at  its 
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current  level  and  to  offset  declining 
supplies  of  gas  from  existing  sources. 
The  price  was  proposed  to  be  the 
Canadian  border  price  then  in  effect, 
$4.94  (U.S.)  per  MMBtu. 

On  May  17. 1983.  Texas  Eastern  filed 
an  amendment  to  its  application 
reducing  the  proposed  term  and  volumes 
of  the  authorization  to  12  years  at  a 
daily  rate  of  up  to  50.000  Mcf  per  day  for 
nine  years  with  declining  volumes  over 
the  remaining  three  years.  As  more  fully 
described  in  the  notice  of  the 
amendment  issued  by  the  ERA  (48  FE 
26525,  June  8. 1983).  the  primary  term  of 
the  amended  authorization  requested 
was  to  begin  November  1, 1985,  or  on 
the  date  of  first  delivery,  and  run  in 
accordance  with  the  following  schedule 
which  corresponds  to  the  volumes  which 
the  Canadian  National  Energy  Board 
(NEB)  on  January  27, 1983,  authorized 
TransCanada  to  export  to  Texas 
Eastern: 
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Dtfy' 
(Mcf) 

Annual' 
(Mmcf) 

No»   1.  1985  to  Oct  31 

1994 

50.000 
37,500 
25.000 
12.500 

18300 

Nov.  1.  1994  to  Oct.  31 

1995...    . 

13.725 
9.150 
4.575 

Nov.  1.  1995  to  Oct  31. 

1996 

Nov.  1.  1996  to  Oct.  31. 

1907 

Approximate  eqmvatont  votumes  The  actual  volumes 
wtwh  TransCanada  n  authonzed  to  export  are  stated  m 
metaric  standards. 

Further,  under  the  amendment.  Texas 
Eastern  asserted  that  the  reduced 
volumes  of  imported  gas  would  be 
transported  from  the  import  point  near 
Niagara  Falls.  Ontario,  to  its  pipeline 
facilities  near  Tamarack,  Pennsylvania, 
via  NIPS  instead  of  through  the 
proposed  Trans-Niagara  Pipeline  as 
stated  in  its  original  application.'  The 
price  for  the  imported  gas  was  to  be  the 
reduced  border  price  of  $4.40  (U.S.)  per 
MMBtu. 

On  July  15, 1985.  Texas  Eastern  filed  a 
second  amendment  to  its  application 
requesting  authorization  to  import  up  to 
50.000  Mcf  per  day  of  Canadian  natural 
gas  commencing  November  1. 1987.  or 
the  date  of  first  delivery,  with  no  decline 
in  volumes  and  to  extend  the  term  of  15 
years  ending  October  21.  2002.  In 
addition.  Texas  Eastern  seeks 
authorization  to  continue  to  import  up  to 
50,000  Mcf  per  day  during  a  one-year 
make-up  period  ending  Ocober  31.  2003. 
to  receive  gas  paid  for  but  not  taken 


'  Use  of  the  NIPS  system  as  modined  to  transport 
the  reduced  volumes  of  natural  gas  is  the  subject  of 
an  amended  application  which  Texas  Eastern  filed 
with  the  Federal  Energy  Regulatory  Commission 
(FERC).  Docket  No.  CP83-170-000.  on  January  25, 
1983.  The  proceedings  at  the  FERC  on  Texas 
Eastern's  application  have  been  consolidated  into 
an  overall  northeast  market  facilities  proceeding 
entitled  Boundary,  et  at.  Docket  No.  CP81-107-000. 
etal. 


during  the  primary  term  of  the 
authorization. 

The  natural  gas  would  be  imported 
pursuant  to  a  proposed  gas  purchase 
contract  between  TransCanada  and 
Texas  Eastern,  which  will  establish  a 
two-part  demand/commodity  price 
struture  and  an  initial  base  border  price 
for  the  gas  of  $3.50  (U.S.)  per  MMBtu. 
The  initial  base  commodity  price  will  be 
$2.55  per  MMBtu  and  the  initial  base 
demand  charge  will  be  $.95  per  MMBtu. 
Under  the  price  determination  formula 
in  the  proposed  gas  purchase  contract, 
the  initial  delivered  price  of  the  natural 
Igas  in  east  coast  markets  will  be  $3.97 
(U.S.)  per  MMBtu  at  a  100  percent  load 
factor,  which  will  be  adjusted  monthly 
to  take  into  account  changes  in  the 
average  price  of  No.  2  heating  oil  and 
No.  6  fuel  oil  (New  York  Harbor)  and 
several  specific  city  gas  prices  for 
natural  gas.  The  demand  charge  will 
change  with  changes  in  the  fixed 
transportation  and  processing  costs. 
However,  when  the  demand  charge  is 
adjusted,  an  offsetting  adjustment  will 
be  made  in  the  commodity  charge  so 
that  the  100  percent  load  factor  price 
does  not  change. 

The  new  contract  will  reduce  Texas 
Eastern's  take-or-pay  obligation  from  75 
to  60  percent  of  daily  contract  quantity. 
Further,  under  the  new  arrangement, 
Texas  Eastern  will  agree  to  purchase 
natural  gas  from  TransCanada  on  an 
equitable  basis  with  other  long-term 
sources  of  natural  gas.  The  price 
structure,  take-or-pay  obligations,  and 
equitable  purchase  requirements  may  be 
renegotiated  annually  to  take  into 
account  the  price  of  competing  fuels  in 
fuels  in  Texas  Eastern's  markets. 

Texas  Eastern  asserts  that  its  import 
projects  as  amended  provides  adequate 
flexibility  to  permit  pricing  and  volume 
adjustments  so  that  the  imported  gas 
will  remain  competitive  in  Texas 
Eastern's  markets  over  the  life  of  the  gas 
purchase  contract.  Based  upon  the 
historical  reliability  of  Canadian  import 
supplies.  Texas  Eastern  also  asserts  that 
the  gas  supplies  to  be  imported  will  be  a 
secure,  reliable  source  of  gas  supply. 
Texas  Eastern  therefore  maintains  that 
the  importation  will  be  in  the  public 
interest  and  urges  expeditious  issuance 
of  the  requested  authorization. 

The  decision  on  this  application  will 
be  made  consistent  with  the  Department 
of  Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest.  Parties  that  may  oppose  this 
application  should  addess  in  their 
comments  the  issue  of  competitiveness 


as  set  forth  in  the  policy  guidelines.  The 
applicant  has  asserted  that  this  import 
arangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in  determinig 
the  appropriate  procedural  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration.  Room  GA-033-B.  RG- 
23,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  They  must  be 
filed  no  later  than  4:30  p.m.,  September 
20, 1985. 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies 
thereto.  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 
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If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  Hnal  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Texas  Eastern's  application 
and  amendments  is  available  fur 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room  GA-033-B. 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  on  August  13. 
1985. 

Paula  A.  Daigneauli, 

Director.  Natural  Gas  Division.  Office  of 

Fuels  Programs.  Economic  Regulatory 

Ailministraliun. 

|FR  Doc.  85-19958  Filed  8-20-85:  8:45  am| 

BILLING  COOE  S4$0-01-M 

[ERA  Docket  No.  82-05-NGI 

Natural  Gas  imports;  Texas  Eastern 
Transmission  Corp^  Application  To 
import  Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  Amendment  to 
Application  to  Import  Natural  Gas  from 
Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  July  15. 1985,  of  a  second  amendment 
to  the  application  Filed  by  the  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  for  authorization  to 
import  Canadian  natural  gas  from 
ProGas  Limited  (ProGas).  Under  this 
amendment,  Texas  Eastern  seeks  to 
import  up  to  50.000  Mcf  per  day  of 
Canadian  natural  gas  over  a  15-year 
term  beginning  November  1, 1987,  or  the 
date  of  first  delivery  and  ending  on 
October  31.  2002.  The  initial  delivered 
price  of  the  gas  would  be  $3.97  {U.S.)  per 
MNfBtu.  which  is  subject  to  quarterly 
adjustment,  renegotiation  annually,  and 
renegotiation  whenever  Texas  Eastern 
makes  a  new  purchased  gas  adjustment 
(PGA)  filing  with  the  Federal  Energy 
Regulatoi7  Commission  (FERC) 
whereby  its  average  gas  purchase  cost 
varies  upward  or  downward  by  more 
than  five  percent.  The  gas  would  be 
delivered  via  the  proposed  Niagara 
Interstate  Pipeline  System  (NIPS) 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 


0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.,  September  20.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  C.  Vass  (Natural  Gas  Division, 
Office  of  Fuels  Programs),  Economic 
Regulatory  Administration.  Forrestal 
Building,  Room  CA-007,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20565,  (202)  252-9482 

Diane  J.  Stubbs  (Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing),  Forrestal  Building,  Room  6E- 
042, 1000  Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  252-6667 

SUPPt^MENTARY  INFORMATION:  On  May 
14, 1982,  Texas  Eastern  filed  an 
application  with  the  ERA  to  import  up  to 
100.000  Mcf  per  day  of  Canadian  natural 
gas  from  ProGas,  and  additional 
unspecified  volumes  to  be  delivered, 
upon  request,  on  a  best  efforts  basis.  As 
more  fully  described  in  the  notice  issued 
by  the  ERA  of  Texas  Eastern's  original 
application  (47  FR  30279,  July  13, 1982). 
the  natural  gas  was  to  be  purchased 
from  ProGas  beginning  November  1, 
1982,  or  as  soon  thereafter  as  possible, 
over  a  20-year  period  ending  on  October 
31.  2002.  Under  the  terms  of  the  gas 
sales  agreement  between  Texas  Eastern 
and  ProGas,  Texas  Eastern  was  required 
to  take  or  pay  for  75  percent  of  the  daily 
contract  quantity  which  ProGas  is 
obligated  to  deliver  to  Texas  Eastern. 
The  price  was  proposed  to  be  the 
Canadian  border  price  then  in  effect, 
$4.94  (U.S.)  per  MMBtu.  Texas  Eastern 
stated  that  the  additional  natural  gas 
would  be  used  to  supplement  its  existing 
sources  of  gas  supplies  in  order  to 
continue  to  meet  system  requirements  at 
current  levels. 

On  May  17. 1983,  Texas  Eastern  filed 
an  amendment  to  its  application 
reflecting  a  shorter  term  of  12  years,  a 
later  starting  date  of  November  1, 1984, 
or  such  later  date  as  deliveries 
commence,  and  a  reduction  in  the 
volumes  of  Canadian  natural  gas 
applied  for  to  50,126  Mcf  per  day  for 
nine  years  with  declining  volumes  over 
the  remaining  three  years  of  the 
authorization  requested.  The  quantities 
of  natural  gas  to  be  purchased  from 
ProGas  conformed  to  the  volumes  which 
the  Canadian  National  Energy  Board 
(NEB)  on  January  27, 1983,  authorized 
ProGas  to  export  to  Texas  Eastern.  As 
more  fully  described  in  the  notice  of  the 
amendment  issued  by  the  ERA  (46  FR 
28534,  June  22, 1983),  the  NEB  decision 
authorized  ProGas  to  export  to  Texas 
Eastern  a  total  quantity  of  192,112  MMcf 


in  accordance  with  the  following 
schedule: 


Otih' 
(Mcf) 

Annurt  ■ 
(Mmd) 

Nov   1.  1964  to  Oct  31. 
Nov   1.  1993  to  Oct.  31. 
Nov   1    1994  to  Oct  31 

1993 

1994 

1995 

50.126 
37.596 
25.064 
12.532 

18.297 

13.721 

9  146 

Nov   1.  1995  10  Oct  31. 

1996  

4  575 

'  ApproomaM  aqunralant  volumai  Tha  actual  volume* 
wtuch  ProGa*  IS  auttionieO  to  expon  are  slatas  m  metrK 
standanl*. 

Texas  Eastern  asserted  that  the 
reduced  volumes  of  natural  gas  would 
be  transported  from  the  import  point 
near  Niagara  Falls,  Ontario,  to  its 
pipeline  facilities  near  Tamarack, 
Pennsylvania,  via  NIPS.'  The  price  of 
imported  natural  gas  was  to  be  the 
reduced  border  price  of  $4.40  (U.S.)  per 
MMBtu. 

On  July  15, 1965.  Texas  Eastern  filed  a 
second  amendment  to  its  application 
requesting  authorization  to  import  up  to 
50,000  Mcf  per  day  of  Canadian  natural 
gas  with  no  decline  in  volumes  over  a 
term  extended  to  15  years  commencing 
on  November  1, 1967,  or  the  date  of  first 
delivery  and  ending  October  31,  2002.  In 
addition,  Texas  Eastern  seeks 
authorization  to  continue  to  import  up  to 
50,000  Mcf  per  day  of  natural  gas  during 
a  one-year  make-up  period  ending 
October  31,  2003,  to  receive  gas  paid  for 
but  not  taken  during  the  primary  term  of 
the  authorization. 

The  natural  gas  is  proposed  to  be 
imported  pursuant  to  an  amended  gas 
sales  agreement  between  ProGas  and 
Texas  Eastern  which  establishes  a  two- 
part  demand/commodity  price  structure 
and  an  initial  base  price  at  the  border  of 
$3.50  (U.S.)  MMBtu.  The  initial  base 
commodity  charge  will  be  $2.55  per 
MMBtu  and  the  initial  base  demand 
charge  will  be  $.95  per  MMBtu.  The 
price  of  the  gas  will  be  adjusted 
quarterly  to  reflect  changes  in  the 
average  price  of  No.  2  heating  oil.  No.  6 
fuel  oil,  and  several  specific  field  prices 
for  natural  gas  pursuant  to  a  price 
determination  formula  in  the  amended 
gas  sales  agreement.  The  demand 
charge  will  charge  with  changes  in  the 
fixed  transportation  and  processing 
costs.  However,  when  the  demand 
charge  is  adjusted,  the  commodity 
charge  is  adjusted  in  an  equivalent 
amount  in  the  opposite  direction.  The 
initial  delivered  price  for  the  imported 


'  Uae  of  tlie  NIPS  system  as  modified  to  transport 
the  reduced  volumes  of  natural  gas  is  the  subject  of 
an  amended  apphcation  which  Texas  Easten  filed 
with  the  FERC.  Docket  No.  CP83-170-0(n  on  March 
25. 1983.  The  proceedings  at  FERC  on  Texas 
Eastern's  application  have  been  consolidated  into 
an  overall  northeast  market  facilities  proceeding 
entiUeld  Boundary,  et  al.  Docket  No.  CP81-107-O0O. 
etal. 
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gas  in  east  coast  markets  will  be  $3.97 
(U.S.)  per  MMBtu.  at  a  300  percent  load 
factor. 

The  new  agreement  reduces  Texas 
Eastern's  take-or-pay  obligation  from  75 
percent  to  60  percent  of  daily  contract 
quantity.  Further,  Texas  Eastern  is 
required  to  purchase  gas  from  ProGas  on 
an  equitable  basis  with  comparably 
priced  gas  from  other  long  t«nn  sources. 
The  price  and  the  pricing  provisions  in 
the  amended  gas  sales  agreement  may 
be  renegotiated  annually  or  whenever 
Texas  Eastern  makes  a  new  purchased 
gas  adjustment  (PGA)  filing  with  the 
FERC  whereby  its  average  gas  purchase 
cost  varies  by  more  than  five  percent 
from  the  PGA  filing  in  effect  as  of 
February  1. 1985,  or  the  PGA  filing  in 
effect  at  the  time  of  the  last  contiacl 
renegotiation.  Under  the  amended 
agreement,  the  redetermined  price  must 
be  comparable  to  the  price  of  competing 
energy  sources  in  Texas  Eastern's 
markets. 

Texas  Eastern  asserts  that  its  import 
project  as  amended  provides  adequate 
flexibility  to  permit  pricing  and  volume 
adjustments  so  that  the  imported  gas 
will  remain  competitive  in  Texas 
Eastern's  markets  over  the  life  of  the 
amended  gas  sales  agreement.  Based 
upon  the  historical  reliability  of 
Canadian  import  supplies,  Texas 
Eastern  also  asserts  that  the  gas 
supplies  to  be  imported  will  be  a  secure, 
reliable  source  of  gas  supply.  Texas 
Eastern  therefore  maintains  that  the 
importation  will  be  in  the  public  interest 
and  urges  expeditious  issuance  of  the 
authorization  requested. 

The  decision  on  this  application  will 
be  made  consistent  with  the  Department 
of  Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest.  Parties  that  may  oppose  this 
application  should  address  in  their 
comments  the  issue  of  competitiveness 
as  set  forth  in  the  policy  guidelines.  The 
applicant  has  asserted  that  this  import 
arrangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must. 
however,  file  a  motion  to  intervene  or 
rtotice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 


this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  tD  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  mutt  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division.  Office  of 
Rids  Programs,  Economic  Regulatory 
Administration,  Room  GA-033-B.  RG- 
23.  Forrestal  Building.  10000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  They  must  be 
filed  no  later  than  4:30  p.m..  September 
20.  1965. 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties  written  comments  and  replies 
thereto.  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

In  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Texas  Eastern's  application 
and  amendments  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room  GA-033-B, 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  DC.  on  August  13, 
1985. 

Paula  A.  Daignsault, 

Director.  Natural  Gas  Division.  Office  of 

Fuels  Programs.  Economic  Regulatory 

Administration. 

[PR  Doc.  85-19956  Filed  8-20-85;  8:45  am] 
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[Docket  No.  ERA-FC-S5-01t;  OFP  Cat*  No. 

55034-9279-01.  02-33] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification;  Boise 
Cascade  Corp. 

agency:  Economic  Regulatory 

Admininstration.  DOE. 

ACTION:  Notice  of  Acceptance  of  Petition 

for  Exemption  and  Availability  of 

Certification  by  Boise  Cascade 

Corporation  for  its  DeRidder.  Louisiana 

Facility. 

summary:  On  lune  26. 1985,  Boise 
Cascade  Corporation  compeleted  filing 
of  a  petition  with  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  requesting 
a  permanent  emergency  purposes 
exemption  from  the  prohibitions  of  Title 
II  of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978  (42  U.S.C.  8301  et  seq.) 
("FUA"  or  "the  Act")  for  two  proposed 
standby  gas-fired  package  steam  boilers 
to  be  located  at  its  DeRidder  paper  mill 
plant  in  DeRidder,  Louisiana.  Title  II  of 
FUA  prohibits  both  the  use  of  petroleum 
and  natural  gas  as  primary  energy 
source  in  any  new  major  fuel  burning 
installation  (MFBI)  consisting  of  a 
boiler.  Final  rules  setting  forth  Criteria 
and  procedures  for  petitioning  for 
exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503.  Final  rules  governing 
the  emergency  purposes  exemption  are 
found  at  10  CFR  503.39. 

The  project  for  which  the  exemption  is 
requsted  consists  of  two  proposed  gas- 
fired  boilers  that  would  be  operated 
only  as  standby  units  on  an  emer^gency 
basis  when  one  of  the  paper  mill  waste 
wood  boilers  or  the  recovery  boiler 
would  have  to  be  shut  down  and  the 
remaining  boilers  wuld  be  incapable  of 
producing  the  required  process  steam  to 
mainain  process  heating  needed  for  mill 
production.  The  proposed  boilers,  with  a 
combined  rate  capacity  of  330,000  Ib/hr 
would  operate  a  potential  409  hours  per 
year. 

ERA  has  determined  that  the  petition 
is  sufficient  to  support  an  ERA 
determination,  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3  and 
501.63.  ERA  retains  the  right,  however, 
to  request  additional  relevant 
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information  from  Boise  Cascade 
Corporation  at  any  time  during  the 
proceeding,  a  circumstances  may 
require.  A  review  of  the  petition  is 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33.  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  amy  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing.  The  public  file 
containing  a  copy  of  this  Notice  of 
Acceptance  and  Availability  of 
Certification,  as  well  as  other 
documents  and  supporting  materials  on 
this  proceeding,  is  available  upon 
request  through  DOE.  Freedom  of 
Information  Reading  Room.  1000 
Independence  Avenue.  SW..  Room  lE- 
190.  Washington.  DC  20585,  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  Final  order  granting 
or  denying  the  peatition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  qf  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  October  7. 1985.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs. 
Room  GA-007.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585. 

Docket  No.  ERA-FC-85-018  should  be 
printed  on  the  outside  of  the  envolope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski.  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration.  1000  Independence 
Avenue.  SW.,  Room  GA-045. 
Washington.  DC  20585.  Telephone 
(202)252^708 
Steven  E.  Ferguson,  Esq..  Office  of 
General  Counsel.  Department  of 
Energy.  Forrestal  Building,  Room  6D- 
033, 1000  Independence  Avenue.  SW.. 
Washington,  DC  20585.  Telephone 
(202)252-6947 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
Fl.'A  prohibits  the  use  of  natural  gas  or 
petroleum  in  new  .MFBIs  that  consist  of 
a  boiler  unless  an  exemption  for  such      * 
use  has  been  granted  by  ERA.  Boise 
Cascade  Corporation  has  filed  a  petition 
with  ERA  requesting  a  permanent 
emergency  purposes  exemption  to 


permit  the  use  of  two  proposed  standby 
gas-fired  package  steam  boilers  to  be 
located  at  its  DeRidder  paper  mill  plant 
in  DeRidder,  Louisiana. 

The  proposed  gas-fired  units  are  rated 
at  165,000  pounds  per  hour  (Ib/hr)  of 
steam  each  at  900  psig.  Because  the  heat 
input  into  each  unit,  about  228  million 
Btu's  per  hour  (MMBtu/hr).  would 
exceed  100  MMBtu/hr  each  proposed 
boiler  would  be  a  major  MFBI  subject  to 
FUA  regulation.  The  proposed  boilers 
are  to  be  operated  only  as  standby  units 
on  an  emergency  basis  when  one  of  the 
paper  mill  waste  wood  boilers  or  the 
recovery  boiler  would  have  to  be  shut 
down.  The  proposed  boilers  would 
operate  a  potential  409  hours  per  year. 
Their  required  fuel  would  be  natural 
gas.  It  is  economically  nonfeasible  to 
install  coal  or  other  mixtures  boilers  for 
standby  emergency  purposes. 

Section  212(e)  of  the  Act  and  10  CFR 
503.39  provide  for  a  permanent 
emergency  purposes  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
§  503.39(a).  Boise  Cascade  Corporation 
has  certified  to  ERA  that: 

1.  It  will  operate  and  maintain  the 
proposed  unit  for  emergency  purposes 
only;  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  proposed  boiler  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  503.39(c)  (and  in 
addition  to  the  certifications  discussed 
above).  Boise  Cascade  Corporation  has 
included  as  part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  Environmental  certifications,  as 
required  under  10  CFR  503.13(b). 

On  February  23. 1982.  DOE  published 
in  the  Federal  Register  (47  FR  7976)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  emergency 
purposes,  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Boise  Cascade 
Corporation  has  certified  that  it  will 


secure  all  applicable  permits  and 
approvals  prior  to  commencement  of 
operation  of  the  new  unit  under 
exemption.  ERA  will  review  the 
completed  environmental  checklist 
submitted  by  Boise  Cascade 
Corporation  pursuant  to  10  CFR 
503.13(b).  together  with  other  relevant 
information. 

Unless  it  appears  during  the 
proceeding  on  Boise  Cascade 
Corporation's  exemption  request  that 
the  grant  or  denial  of  the  exemption  will 
significantly  affect  the  quality  of  the 
human  environment,  it  is  expected  that 
no  additional  environmental  review  will 
be  required. 

As  provided  in  10  CFR  501.3(b)(4),  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that  Boise 
Cascade  Corporation  is  entitled  to  the 
exemption  requested.  That 
determination  will  be  based  on  the 
entire  record  of  this  proceeding, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 

Issued  in  Washington,  DC  on  August  14. 
1985 

Robert  L  Davies. 

Director.  Coal  and  Electricity  Division.  Office 

of  Fuels  Programs,  Economic  Regulatory 

Administration. 

[FR  Doc.  85-19960  Filed  &-20-85:  8:45  am] 
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(Docket  No.  ERA-FC-85-013;  OFP  Case  No. 

67042-9269-20-24] 

Powerplant  and  Industrial  Fuel  Use; 
United  Cogen,  Inc.  (UCI);  Exemption 

agency:  Economic  Regulatory 
Administration.  DOE. 
action:  Order  Granting  to  United 
Cogen.  Inc.  (UCI).  Exemption  from  the 
Prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 

SUMMARY:  The  Economic  Regulator}' 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act^of  1978.  42 
U.S.C.  8301  et  seq.  ("FUA"  or  "the  Act"), 
to  United  Cogen.  Inc.  (UCI).  The 
permanent  cogeneration  exemption 
permits  the  use  of  natural  gas  as  the 
primary  energy  source  for  a  proposed 
electric  powerplant  to  be  located  at  the 
United  Airlines  Maintenance  Operations 
Center  (UALMOC).  San  Francisco 
International  Airport  in  San  Francisco. 
California.  The  final  exemption  order 
and  detailed  information  on  the 
proceeding  are  provided  in  the 
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SUPPLEMENTARY  INFORMATION  section, 
below. 

DATES:  The  order  shall  take  effect  on 
October  20. 1985. 

The  public,  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE. 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue.  SW,  Room 
lE-190.  Washington.  DC  20585.  Monday 
through  Friday.  9:00  a.m.  to  4:00  p.m.. 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski.  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration.  1000  Independence 
Avenue.  SW..  Room  GA-045. 
Washington.  DC  20585.  Telephone 
(202)  252-4708 
Steven  E.  Ferguson.  Esq..  Office  of  the 
General  Counsel.  Department  of 
Energy,  Forrestal  Building — Ronm  6A- 
113. 1000  Independence  Avenue.  SW.. 
Washington,  DC  20585.  Telephone 
(202)  252-6947 

SUPPLEMENTARY  INFORMATION:  On 

March  21. 1985.  UCl  petitioned  ERA 
under  section  212(c)  of  FUA  and  10  CFR 
503.37  for  a  permanent  cogeneration 
exemption  to  permit  the  use  of  natural 
gas  in  a  cogeneration  facility  consisting 
of  a  combustion  turbine  generator 
system,  a  supplementary-fired  waste 
heat  recovery  boiler  and  a  steam  turbine 
generator  system.  The  proposed 
powerplant  is  to  be  located  at  the 
IIALMOC.  San  Francisco  International 
Airport  in  San  Francisco,  California. 

The  UALMOC  maintains  an  existing 
steam  boiler  plant  to  service  its  present 
steam  demand.  All  current  plant 
electrical  requirements  (approximately  9 
MW)  are  presently  supplied  through 
Pacific  Gas  and  Electric  Company 
(PG&E)  power  grid.  The  cogeneration 
facility  would  eliminate  the  need  for  the 
UALMOC  steam  powerplant  and  the 
power  from  the  new  plant  would  be  sold 
to  PG&E. 

The  proposed  facility  would  be  fired 
primarily  on  natural  gas,  but  would  also 
be  designed  to  bum  a  Jet  A  fuel  for 
emergency  standby  in  the  event  of  a 
natural  gas  supply  disruption.  The 
supplementary-fired  system  (duct 
burner)  will  be  exclusively  fired  on 
natural  gas. 

The  project  will  exceed  the  heat  input 
threshold  and  is  expected  to  sell  more 
than  50  percent  of  the  net  annual 
electrical  power  to  PG&E  causing  the 
new  cogeneration  facility  to  be 
classified  as  a  powerplant  under  FUA. 

Basis  For  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
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including  UCI's  certification  to  ERA.  in 
accordance  with  10  CFR  503.37(a)(1), 
Ih.jt: 

1.  The  oil  or  natural  gas  to  be 
consumed  by  the  cogeneration  facility 
will  be  less  than  that  which  would 
otherwise  be  consumed  in  the  absence 
of  such  cogeneration  facility,  in 
accordance  with  10  CFR  503.37(a)(1J(i); 
and 

2.  The  use  of  a  mixture  of  natural  gas 
and  coal  or  oil  and  coal  in  the 
cogeneration  facility,  will  not  be 
lechnicallv  feasible,  in  accordance  with 
10CFR503.37(a)(l)(ii). 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b),  ERA  published  Hs 
Notice  of  Acceptance  of  Petition  and 
Availability  of  certification  in  the 
Federal  Register  on  May  8, 1985  (50  FR 
16124),  commencing  a  45-day  public 
cuminent  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  agency  for 
comments  as  required  by  section  701(f} 
of  the  Act.  During  the  comment  period, 
interested  persons  were  afforded  an 
opportuniiy  to  request  a  public  hearing. 
The  comment  period  closed  on  June  24, 
1985:  no  comments  were  received  and 
.no  hearing  was  requested. 

NEPA  Compliance 

After  review  of  the  petitioner's 
environmental  impact  analysis,  together 
with  other  relevant  information.  ERA 
has  determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA). 

Order  Granting  Permanent  Cogeneration 
Exemption 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
United  Cogen.  Inc..  of  San  Francisco. 
California,  has  satisified  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as 
set  forth  in  10  CFR  503.37.  Therefore, 
pursuant  to  section  212(c}  of  FUA.  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  to  United  Cogen.  Inc.,  of  San 
Francisco.  California,  to  permit  the  use 
of  natural  gas  as  the  primary  energy 
source  for  its  cogeneration  facility  at  the 
United  Airlines  Maintenance  Operations 
Center.  San  Francisco,  California. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 


60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  DC  on  August  14, 
1985. 
Robert  L.  Da  vies, 

Director.  Coal  and  Electricity  Division,  Offic-e 
of  Fuels  Programs.  Economic  Regulatory 
■Xdministration. 

|FR  Doc.  85-19961  Filed  8-20-85;  8:45  am) 

BILLING  CODE  6450-0 1-W 


[Docket  PP-76EA1 

Order  Auttiorizing  the  Exportation  of 
Electric  Energy  to  Canada;  New 
England  Power  Pool 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Insurance  of  an  Order  in  docket 
PP-76EA  authorizing  new  exports  of 
electricity  to  Canada  by  the  New 
England  Power  Pool. 

SUMMARY:  The  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA)  is  authorizing  the  New  England 
Power  Pool  (NEPOOL)  to  export  electric 
energy  to  Canada  at  (he  maximum  rate 
of  725  megawatts  (MW).  The 
transmission  facilities  to  be  used  to 
export  this  energy  consist  of  a  proposed 
:t  450  kV  direct  current  (DC) 
transmission  line  extending  from  a 
converter  terminal  in  Monroe.  New 
Hampshire,  through  Vermont,  to  the  U.S. 
international  border  near  the  town  of 
Norton,  Vermont.  The  construction  and 
operation  of  these  facilities  have  been 
authorized  by  Presidential  permit  PP-76. 

FOR  FURTHER  INFORMATION  CONTACr 

Anthony  J.  Como.  Economic  Regulatory 
Administration  (RG-22).  Department 
of  Energy,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585.  (202) 
252-5935 

Lise  Courtney  M.  Howe,  Office  of 
General  Counsel  (GC).  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202)252- 
2900 

SUPPLEMENTARY  INFORMATION: 

Order  Authorizing  the  Export  of  Electric 
Energy  to  Canada 

On  September  11. 1984.  the  New 
England  Power  Pool  filed  an  application 
with  the  Economic  Regulatory 
Administration  in  Docket  PP-76  EA. 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act,  to  transmit  electric  energy 
from  the  United  States  to  Canada.  In  its 
application,  NEPOOL  requested 
authorization  to  export  electric  energy 
at  the  maximum  rate  of  725  MW. 
Electricity  exports  will  be  made  in 
accordance  with  the  terms  and  at  ihe 
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rales  set  forth  in  the  Interconnection 
Agreement  and  the  Energy  Banking 
Agreement  between  NEPOOL  and 
Hydro-Quebec,  both  dated  March  21. 
1983.  Copies  of  the  agreements  were 
filed  with  the  application. 

Under  the  Interconnection  Agreement. 
NEPOOL  may  be  called  upon  to  supply 
emergency  assistance  and  economy 
emergy  to  Hydro-Quebec  on  an  "as 
aviiiiable"  basis.  Under  the  Energy 
B.inking  Agreement.  NEPOOL  may  (at 
its  option)  export  low-cost  nuclear  and 
coal-fired  energy  to  Hydro-Quebec 
during  light  load  periods  on  the 
NEPOOL  system.  This  energy  would  be 
stored  in  Hydro-Quebec  reservoirs  and 
returned  to  NEPOOL  during  peak  load 
periods  on  the  NEPOOL  system,  thereby 
displacing  some  of  NEPOOL's  high-cost 
oil-fired  generation  which  is  used  to 
meet  peak  load  requirements. 

Notice  of  this  application  was  given 
on  October  29. 1984  (49  FR  43494)  stating 
that  any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
this  application  should  on  or  before 
November  15. 1984.  file  with  ERA  a 
Petition  to  Intervene  or  protests  in 
accordance  with  the  Rules  of  Practice 
and  Procedure  (18  CFR  1.8  and  1.10). 

On  November  15. 1984.  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  (PJM)  filed  a  Petition  to 
Infevene  in  this  proceeding.  PJM  cited 
concern  over  the  reliability  impact  of  the 
proposed  export.  PJM  and  NEPOOL 
spent  several  months  discussing  PJM's 
concerns  and  on  April  9. 1985.  jointly 
filed  with  ERA  a  Stipulation  which 
stated  the  terms  under  which  P)M  would 
withdraw  its  Petition  to  Intervene.  These 
terms  have  been  included  as  conditions 
of  the  authorization. 

Finding 

The  Administrator  finds  that  the 
proposed  transmission  of  electric  energy 
from  the  United  States  to  Canada  as 
limited  herein  and  as  hereinafter 
authorized  will  not  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  and  will  not  impede  or 
tend  to  impede  the  coordination  in  the 
public  interest  of  facilities  subject  to  the 
jurisdiction  of  the  Department  of  Energy. 
A  staff  analysis  and  recommendation  in 
support  of  this  finding  have  been  made  a 
part  of  the  docket  and  are  available 
upon  request. 

Order 

(A)  NEPOOL  hereby  is  authorized  to 
transmit  electric  energy  from  the  United 
States  to  Canada  in  accordance  with  the 
terms  and  conditions  set  forth  in  the 
Interconnection  Agreement  and  the 
Energy  Bafflcing  Agreement  between 


NEPOOL  and  Hydro-Quebec,  both  dated 
March  21. 1983. 

(B)  The  electric  energy  which 
NEPOOL  hereby  is  authorized  to 
transmit  from  the  United  States  to 
Canada  shall  be  transmitted  over 
facilities  specified  in  the  Presidential 
permit  in  ERA  Docket  PP-76.  issued  by 
the  Administrator  on  April  6. 1984. 

(C)  The  authorization  herein  granted 
may  be  modified  from  time  to  tme  or 
terminated  by  further  order  of  the 
Administrator,  but  in  no  event  shall 
such  authorization  extend  beyond  the 
date  of  termination  or  expiration  of  the 
Presidential  permit  referred  to  in 
Paragraph  (B)  above. 

(D)  NEPOOL  shall  conduct  all 
operations  pursuant  to  the  authorization 
herein  granted  in  accordance  with  the 
provisions  of  the  Federal  Power  Act  and 
pertinent  rules,  regulations  or  orders 
adopted  or  issued  by  the  Department  of 
Energy. 

(E)  NEPOOL  shall  make  and  preserve 
full  and  complete  records  with  respect 
to  the  sale  of  electrical  energy  to 
Canada.  NEPOOL  shall  furnish  a  report 
to  the  ERA  annually,  on  or  before 
February  15.  showing  the  gross  amount 
of  electricity  delivered  and  the 
consideration  received  during  each 
month  of  the  calendar  year. 

(F)  The  following  conditions  apply  to 
the  export  of  electricity  by  NEPOOL 
utilizing  the  facilities  authorized  by 
Presidential  permit  PP-76: 

(1)  The  export  of  electricity  from 
NEPOOL  to  Canada  shall  not  cause  the 
spinning  reserve  on  the  NEPOOL  system 
to  fall  below  the  Northeast  Power 
Coordinating  Council's  spinning  reserve 
criteria  that  is  applicable  at  the  time  of 
the  export. 

(2)  If  all  or  part  of  NEPOOLs  spinning 
reserve  is  being  provided  by  other 
utilities.  sufRcient  transmission  tie  line 
capability  must  be  maintained  so  that 
NEPOOL  may  avail  itself  of  those 
reserves  if  needed. 

(3)  NEPOOL  shall  interrupt  or  curtail 
the  export  of  energy  whenever  and  to 
whatever  extent  such  energy  is 
necessary  to  supply  load  to  a  requesting 
U.S.  utility  with  which  NEPOOL  has  an 
existing  interconnection  agreement  and 
which  is  unable  to  obtain  adequate 
supply  elsewhere. 

(4)  The  export  of  electric  energy  to 
Canada  over  the  facilities  permitted  in 
Docket  PP-76  nominally  shall  be  limited 
to  a  rate  of  650  MW  during  summer 
heavy  load  periods.  660  MW  during 
winter  heavy  loand  periods,  and  690 
MW  during  both  summer  and  winter 
light  load  periods,  unless  higher  limits 
are  indicated  by  system  operating 
conditions.  However,  at  no  time  shall 


the  export  of  electric  energy  to  Canada 
exceed  a  rate  of  725  MW. 

(5)  NEPOOL  shall  cdrry  out  its 
expressed  commitment  to  the  members 
of  PJM  to: 

(a)  Cooperate  with  the  New  York 
Power  Pool  (NYPP)  and  PJM  in 
conducting  joint  studies  to  analyze  the 
operation  of  their  combined  electrical 
system  during  the  late  1980's  under  both 
normal  and  outage  conditions  with  a 
view  toward  coordinated  operation 
between  pools.  A  major  consideration 
should  be  the  intpact  of  deliveries  from 
Hydro-Quebec  at  the  five  Northeast 
Power  Coordinating  Council  locations 
scheduled  to  be  in  service  at  that  time. 

(b)  Work  with  NYPP  and  PJM  to 
develop  operating  procedures  which  will 
assure  reliable  operation  of  the 
interconnection  and  be  equitable  to  all 
parties. 

(c)  Establish  monitoring  and 
communication  facilities  to  implement 
the  procedures  in  Subparagraph  (b) 
above. 

(d)  Interrupt  energy  banking  exports 
when  necessary  for  reliability  purposes 
on  the  northeast  interconnected  system. 

Issued  in  Washington.  DC.  August  9. 1965. 
Raybum  Hanzlik, 

Administrator.  Economic  Regulatory 

A  dministration. 

(FR  Doc.  85-20010  Filed  8-20-85;  8:45  am] 

aitUNG  CODE  MSfr-OI-M 


Energy  Information  Administration 

Changes  to  DOE  Energy  Information 
Reporting  and  Record-Keeping 
Requirements 

agency:  Energy  Information 
Administration.  DOE. 

ACTION:  Notice  of  changes  to  the 
inventory  of  energy  information 
reporting  and  record-keeping 
requirements. 

summary:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respondents  and  other  interested  parties 
of  changes  to  the  inventory  of  current 
information  collections  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511),  for  which  EIA  is  responsible. 
DOE  management  and  procurement 
assistance  collections,  which  are  the 
responsibility  of  the  Office  of 
Management  and  Administration,  are  no 
longer  included  in  these  notices. 

The  listing  that  follows  this  notice 
indicates  changes  made  during  the 
quarter  from  April  1. 1985.  through  June 
30. 1985.  to  the  October  1. 1984. 
inventory  of  DOE  information 
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collections  originally  published  in  the 
Federal  Register,  49  FR  48792  (December 
14, 1984).  Previous  updates  were 
published  in  the  Federal  Register,  see  50 
FR  7104  (February  20. 1985),  50  FR  21927 
(May  29, 1985)  and  50  FR  24814  (June  13, 
1985). 

The  listing  includes  new  information 
collections  approved  by  the  Office  of 
Management  and  Budget  (OMB), 
collections  extended,  reinstated, 
discontinued  or  allowed  to  expire,  and 
changes  to  continuing  information 
collections.  For  each  new  requirement, 
requirement  extension,  or  requirement 
reinstatement,  the  current  DOE  control 


or  form  number,  the  title,  the  OMB 
control  number,  and  the  OMB  approval 
expiration  date  are  listed  by  DOE 
sponsoring  office.  For  the  list  of 
discontinued  requirements,  the 
discontinued  date  is  shown  instead  of 
the  expiration  date.  If  applicable,  the 
appropriate  Code  of  Federal  Regulations 
citation  is  also  listed.  Information 
collections  not  utilizing  structured  forms 
are  designated  by  an  asterisk  (*)  placed 
to  the  right  of  the  control  or  form 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Beattie,  EI-73,  Energy  Information 
Administration,  Mail  Stop  lH-023, 


Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington,  D.C.  20585. 
(202)  252-2313. 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 
collections  utilizing  structured  forms 
may  be  obtained  by  contacting  the 
National  Energy  Information  Center.  El- 
22.  Forrestal  Building.  U.S.  Department 
of  Energy,  Washington.  D.C.  20585.  (202) 
252-8800. 

Issued  in  Washington.  DC  August  15. 1965. 

Dr.  H.  A.  Merklein. 

Administrator.  Energy  Information 
A  dministration. 


OOENo 


EIA-714... 
EIA-7S8A. 
EIA-758B.. 
EIA-e25  ... 


New  doe  Energy  Information  Collections  Approved  by  OMB 


TWa 


QMS 
control  No. 


Expvnion  data 


CFR  ottlon 


Enargy  Information  AdmMatratlon 


Annual  Eiactnc  Power  Systen)  Report 

Natural  Gas  Well  Producer  .'Purchaser  Contract  Report.. 

Natural  Gas  Purchaser  Contract  Report 

Petroleum  Facility  Operator  Identihcation  Suvoy 


tMSOtet     Dec  31.  1987 

19050164     Sepl  30.  1986 

19050169     do 

19050121  I  July  Si.  1985 


radaral  Energy  Regulatory  Convnlaelon 


EIA-714(1) Annual  ElecUic  Power  System  Report 

FERC-ISAT  *...  Federal  Energy  Regulatory  Commntion  Natural  Gas  Monitoring  Program . 


19020140     Dec.  31.  1987.. 
19020139    Nov.  30  1987... 


'Indicalec  that  no  structured  form  is  used  in  tt)is  collection. 


DOE  No. 


DOE  Energy  Information  Collections  Extended 


Title 


OMB 

control 
No. 


Expiration  data 


CFRdWon 


CE-189C.. 
CE-189P.. 
CE-189S. 


ConMrvatton  and  Renewable  Energy 


Industrial   Energy   Conservation   Program  for   Energy   Efficiency   Improvement   and   Recovered   Matenala 

UtHiiation— Corporate  REporting  Form. 
Induatrial   Energy   Conservation   Program   lor   Energy   Efficiency   Improvement   and   Recovered   Materials 

Utiliiatlon— Plant  Reporting  Form 
InAiStnal    Energy   Conservation    Program   for    Energy    Efficiency    Improvement   and    Recovered    Materials 

Utiliutior>— Sponsor  Reporting  Form. 


19040044 


19040044. 


19040044. 


Apr  30.  1986.. 


10  CFR  445.21  ..22..aB 

10  CPR  445^1.^22.26 
10  CFR  445.21 .22^.26 


EfMfQy  inforniflfloft  AflnNnlctrsaOfi 


EIA-142. 

EiA-tez. 

EIA-412  . 
EIA-739 . 


EIA-194 

FERC-500* 


FERC-510* 
FERC-537" 


FERC-537* 


FERC-539' . 


FERC-576" 
FERC-580 


International  Energy  Agency  Imports/ Stocks-at-Saa  Report.. 

Domestic  Crude  Oii  First  Purchase  Report „ 

Annual  Report  of  Public  Electric  Utilities 

Crude  Watch  Weekly  Telephone  Report 


19050067. 
19050143. 
19050136 
19050132. 


Sept  30.  1965.. 

do 

July  31.  1985.- 
Aug.  31,  1985... 


to  CFR  200.34 


Federal  Energy  Regutalory  Conmilaalon 


Monthly  Alternate  Fuel/Incremental  Price  Monitoring  Report 

Applications  For  License  For  Water  Power  Protects  With  Mora  Than  SMW  Ci(«clty.. 

Application  for  Surrender  of  License 

Gu  Pipeline  Certificates _ 


Gas  PipeUrw  Certificates.. 


Gas  Pipelme  Certificate:  Import/Export  Related . 


Report  By  Certain  Natural  Gas  Companies  On  Service  Intenuptiona . 
General  Interrogatory  Fuel  Purchese  Practices , 


19050083. 
19020056. 


19020068. 
19020060. 


19020060 


19020062. 


19020004. 

19020137. 


Apr.  30.  1988.. 
Mar  31.  1988. 


May  31.  1988.. 
Apr  30.  1988.. 


..do. 


.._do.. 


Mar  31.  1986... 
Sept  30,  1985.. 


18  CFR  4  40-4.41.  4.50. 

4.200-4  202 
18  CFR  6  1,6.3 
18  CFR  2. 7».  157.1, 

157.5-157.22.  157.100. 

157501-157.218; 

159.1.  284  107. 

284127 
18  CFR  ZT*.  157  1. 

157.5-15752,  157.100. 

157501-157518; 

150.1.  284.107. 

284.127 
18  CFR  1535-153  4. 

15311-15312 
8  CFR  280.9 


'Indicales  that  no  structured  loim  la  uaed  in  this  coNectioa 
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Reinstated  DOE  Energy  Information  Collections 

UOfc  No 

Title 

0MB 
control  No 

Expiration  data 

CFRdtalion 

Nona 

— — „ , .i..,..„    „_ „ „    „^ 

- 

^ 

DOE  Energy  information  Collections  Discontinued  or  Allowed  to  Expire 


DOE  No 


TMe 


OMB 
control  No 


Discontinuad  date 


CFR  citation 


Energy  Information  Administration 


EIA-788C  Nonresidential  Bidding  Energy  Consumption  Survey-Energy  Supplief  Forms.. 


19050145 


Apr  30.  19B5 


Changes  in  Continuing  DOE  Energy 
Information  Collections 


DOENos  as 
previously  iis'ed 

Ohinges 

EIA-ZJP  

New  OMB    « 1906-0067  ana  expiration 

daleol  12/31/85 

EIA-64A      

New  OMB  •«  1905-0067  and  expralion 

daleol  12/31/65 

ElA-254      

New  OMB  »t905-016ft 

EIA85I   

New  OMB  « 1905-0160  and  new  expira- 

tnn  dated  12/31/87 

FERC-1   

Revis«ns    to    form    and    now    cleared 

l»^roog^  9/30/85 

FEnC-541  • 

Revsior.  to  rule  and  new  eipiraiion  date 

of  3; 31/88 

FERC-5421  • 

Combined  mto  FERC-542  clearance 

FERC-542- 

pga- 

FEnC-542-RC  • 

FERC-549-   

Revision  to  rule  and  new  e>piratK>n  date 

o«5'3l/88 

FERC-556- 

Revanr  Ic  rule  and  new  eipvation  date 

of  5  31  zee 

*  Indicates  tttat  no  structured  form  is  used  in  tivs  collec 
tion 

(FR  Doc  85-19955  Filed  a-20-^5:  8:45  ami 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders  by 
the  Office  of  Hearings  and  Appeals; 
Week  of  July  1  Ttirough  July  5, 1985 

During  the  week  of  July  1  through  July 
5. 1985.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applirations  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Government  Sales  Consultants.  Inc.  07/01/ 
85.  HF.^-0296 

Govemment  Sales  Consultants.  Inc.  filed 
an  Appeal  from  a  denial  by  the  Bonneville 


Power  Administration  of  a  Request  for 
Information  which  the  firm  had  submitted 
under  the  Freedom  of  Information  Act.  The 
firm  sought  information  concerning  a  request 
for  contract  proposals.  In  considering  the 
Appeal,  the  DOE  found  that  the  initial 
determination  was  inadequate  because  it  did 
not  explain  the  basis  for  withholding  the 
documents  pursuant  to  Exemption  4. 
Accordingly,  the  case  was  remanded  to  the 
Bonneville  office  for  a  new  determination. 

David  Rodriguez  Solar.  07/01/85,  HFA-0294 

David  Rodriquez  Soler  filed  an  Appeal 
from  a  partial  denial  by  the  Area  Manager  of 
the  Princeton  Area  Office  (PAO)  of  a  Request 
for  Information  which  Mr.  Soler  had 
submitted  under  the  Freedom  of  Information 
Act  (FOIA).  In  considering  the  Appeal,  the 
DOE  found  that  documents  generated  by  a 
DOE  contractor  were  not  agency  records  and. 
therefore,  were  not  subject  to  disclosure 
under  the  FOIA.  The  DOE  further  determined 
that  the  search  conducted  by  the  PAO  for 
responsive  documents  was  adequate. 
Accordingly,  the  Appeal  was  denied. 

Remedial  Orders 

Hudson  Oil  Company,  Hudson  Refining 
Company.  Inc..  07/01/85,  HRO-OUl 

Hudson  Oil  Company  objected  to  a 
Proposed  Remedial  Order  which  the 
Economic  Regulatory  Administration  (ERA) 
issued  to  the  firm  on  May  23. 1983.  In  the 
PRO.  the  ERA  found  that  Hudson  had 
miscertified  crude  oil  in  order  to  avoid 
entitlements  purchase  obligations  under  the 
Entitlements  Program. 

On  August  15. 1984.  in  response  to  a  motion 
by  the  ERA.  the  Office  of  Hearings  and 
Appeals  joined  Hudson  Refining  Company, 
Inc..  a  subsidiary  of  Hudson,  as  a  respondent 
to  the  PRO.  Hudson  Refining  adopted  the 
Statement  of  Objections  filed  by  Hudson. 
Hudson  Refining  also  individually  objected  to 
its  joinder  in  the  proceeding,  contending  that 
as  a  bankrupt  entity  it  could  not  be  held 
liable  for  violations  committed  prior  to  its 
filing  for  bankruptcy. 

In  considering  the  firms  Statements  of 
Objections,  the  DOE  found  that  the  firms' 


unsupported  objections  to  the  PRO  did  not 
satisfy  the  firms'  burden  of  proof  pursuant  to 
10  CFR  S  205.192A.  As  a  result,  the  DOE 
found  that  neither  firm  had  presented 
sufficient  evidence  to  successfully  rebut  the 
prima  facie  case  of  a  violation  presented  by 
the  ERA  in  the  PRO.  With  respect  to  the 
liability  issue,  the  DOE  found  that  both  firms 
had  demonstrated  involvement  in  the  matters 
that  were  the  subject  of  the  PRO  and  that  a 
firm  is  not  relieved  of  liability  for  violations 
committed  prior  to  its  filing  for  bankruptcy. 
Accordingly,  the  DOE  found  that  Hudson 
Refining  was  properly  joined  in  the 
proceeding.  The  DOE  therefore  concluded 
that  the  PRO.  as  amended,  should  be  issued 
as  a  final  order. 

P&R  Trading  Company.  07/01/85,  HRO-0091 

P  &  R  Trading  Company  objected  to  a 
Proposed  Remedial  Order  which  the 
Economic  Regulatory  Administration  (ERA) 
issued  to  the  firm  on  September  9, 1982.  In  the 
PRO.  the  ERA  found  that  P  &  Rs  crude  oil 
reselling  activities  had  violated  the  layering 
rule.  10  CFR  212.188,  which  prohibited  crude 
oil  resellers  from  applying  a  markup  in  any 
crude  oil  sales  transaction  in  which  they  did 
not  perform  any  service  or  function  that  was 
historically  and  traditionally  performed  by 
crude  oil  resellers.  The  DOE  found  no  merit 
to  P  4  Rs  arguments  that  the  layering 
regulation  was  not  validly  promulgated  and 
that  DOE  enforcement  actions  against  crude 
oil  resellers  were  discriminatory.  In  addition, 
the  DOE  found  that  the  layering  rule  required 
crude  oil  resellers  to  provide  some  tangible 
service  which  facilitated  the  movement  of 
crude  oil  froift  the  producer  to  the  refiner  or 
which  provided  some  other  function  of 
economic  benefit  to  the  crude  oil  market,  and 
that  P  &  R  had  not  provided  such  a  service  or 
function.  Accordingly,  the  DOE  found  that  P 
&  Rs  crude  oil  reselling  activities  had 
violated  the  layering  rule.  The  DOE,  however, 
reduced  the  amount  of  P  &  R's  resulting 
refund  obligation  to  the  amount  of  P  &  Rs  net 
markup  on  all  of  its  transactions  because  the 
ERA  had  not  convincingly  traced  each 
transaction  from  the  seller  of  the  crude  oil  to 
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P  &  R  to  its  purchaser.  As  so  modified,  the 
PRO  was  issued  as  a  final  Order. 

Interlocutory  Order 

Texaco  Inc. /Economic  Regulatory 

Administration.  07/02/85.  HRD-0282, 
HRH-0035,  HRZ-0256 
Texaco  Inc.  and  the  Economic  Regulatory 
Administration  filed  several  motions  in 
connection  with  an  enforcement  proceeding 
concerning  a  Proposed  Remedial  Order 
issued  to  Texaco  on  May  1, 1979.  First, 
Texaco  filed  a  motion  seeking  an  evidentiary 
hearing  on  16  specified  issues.  Texaco  also 
requested  an  evidentiary  hearing  regarding 
its  historic  and  consistent  accounting  for  its 
regulatory  properties  in  the  event  that  the 
DOE  grants  a  pending  ERA  motion  to  accord 
no  weight  to  affidavits  submitted  by  Texaco 
to  support  its  historic  and  consistent 
accounting  practices.  The  DOE  granted  a 
hearing  regarding  certain  of  the  16  specified 
issues  and  denied  a  hearing  regarding  the 
remainder  of  those  issues.  The  DOE  held  that 
it  would  not  decide  ERA's  pending  motion 
regarding  Texaco's  affidavits  until  it  reached 
the  merits  of  this  proceeding,  and  determined 
to  hold  Texaco's  request  for  an  evidentiary 
hearing  regarding  its  accounting  practices  in 
abeyance  to  permit  Texaco  to  conform  that 
request  to  the  DOE  procedural  regulations.  In 
addition,  the  DOE  denied  a  motion  in  which 
ERA  sought  to  strike  from  the  record  seven 
documents  that  Texaco  submitted  with  its 
motion  for  evidentiary  hearing.  The  DOE  also 
denied  a  motion  for  discovery  filed  by 
Texaco  that  sought  information  from  ERA 
and  OHA  regarding  the  extent  to  which 
Texaco  had  proven  its  historic  and  consistent 
accounting  practices  for  purposes  of  this 
enforcement  proceeding. 

Implementation  of  Special  Refund  Procedures 

Good  Hope  Refineries.  07/03/85.  HEF~02U 

The  DOE  issued  a  final  Decision  and  Order 
setting  forth  procedures  to  be  used  in  filing 
applications  for  refund  from  settlement  funds 
obtained  under  a  consent  order  with  Good 
Mope  Refineries,  and  its  subsidiary.  Gasland, 
Inc.  The  funds  will  be  available  to  customers 
who  purchased  covered  petroleum  products 
from  Good  Hope  during  the  period  August 
1973  through  July  1976.  As  of  May  31, 1985. 
the  funds  plus  interest  equalled  S2.281.788. 
The  specific  information  required  in 
applications  for  refund,  which  may  now  be 
filed,  are  set  forth  in  the  Decision  and  Order. 

Red  Triangle  Oil  Co..  07/05/85.  HEF-0162 

The  DOE  issued  a  Decision  and  Order 
Implementing  a  plan  for  the  distribution  of 
$45,354.76  ultimately  to  be  received  as  a 
result  of  a  consent  order  entered  into  by  Red 
Triangle  Oil  Co.  and  the  DOE  on  February  24. 
1981.  The  DOE  determined  that  the  Red 
Triangle  settlement  funds  should  be 
distributed  to  injured  customers  who 
purchased  motor  gasoline  from  Red  Triangle 
during  the  November  1,  1973.  through 
December  31, 1978  consent  order  period.  The 
DOE  audit  identified  46  customers  who 
purchased  motor  gasoline  during  that  period. 
Those  purchasers  may  file  applications  for 
refund.  In  addition,  firms  not  identified  by  the 
DOE  audit  may  submit  claims.  If  Red 
Triangle  has  not  paid  the  full  amount  due 


when  refund  applications  are  approved, 
successful  claimants  will  receive  a  pro  rata 
share  of  the  refunds  due  them  and  will 
receive  the  remainder  when  additional  funds 
are  received  by  the  DOE.  More  specific 
information  about  applications  for  refund, 
which  may  now  be  filed.  4s  provided  in  the 
Decision  and  Order. 

Refund  Applications 

Union  Texas  Petroleum  Corporation/ 

Enterprise  Products  Company,  et  ai,  07/ 
03/85,  RF140-1.  et.  al. 
The  DOE  issued  a  Decision  and  Order 
approving  17  Applications  for  Refund  filed  by 
purchasers  of  Union  Texas  Petroleum 
Corporation  (UTP)  petroleum  products  in  a 
special  refund  proceeding  (Case  No.  HEF- 
0009)  established  pursuant  to  10  CFR  Part 
205,  Subpart  V,  in  connection  with  a  1982 
consent  order  entered  into  by  UTP  and  the 
DOE.  All  of  the  applications  in  the 
proceeding  were  resellers  of  UTP  products 
and  elected  to  apply  under  both  the 
volumetric  and  threshold  presumptions  set 
forth  in  the  Decision  and  Order  establishing 
the  UTP  special  refund  proceeding,  Union 
Texas  Petroleum  Corp..  12  DOE  ^  85.166 
(1985).  In  considering  the  applications,  the 
DOE  concluded  that  the  applicants  should 
receive  refunds  based  upon  the  total  volume 
of  their  eligible  UTP  purchases.  The  refunds 
granted  in  this  proceeding  total  S35.993. 

Warren  Holding  Company /Johnson 's  Garage. 
07/01/85.  RF169-1 
The  DOE  issued  a  Decision  and  Order 
approving  an  Application  for  Refund  filed  by 
Johnson's  Garage  in  connection  with 
settlement  funds  obtained  as  a  result  of  the 
consent  order  entered  into  by  Warren 
Holding  Company  and  DOE.  After  analyzing 
the  Johnson's  Garage  claim,  the  DOE  found 
that  the  firm  qualified  for  a  refund  under  the 
procedures  for  small  claims  set  forth  in 
Warren  Holding  Co..  13  DOE  \  85.061  (1985). 
The  refund  granted  was  $1,667. 

Dismissals 

The  following  submissions  were  dismissed: 
Name  and  Case  No. 

Atlantic  Richfield  Company.  HRO-0027, 
HRD-0082,  BRO-1322.  HRO-0217.  HRO- 
0219.  HRD-0258.  HRD-0259.  HRO-0223, 
HRD-0264.  HRZ-0049.  BRO-1243.  BRD- 
1322,  HRI>-0252,  HRD-0266.  HRO-0220, 
HRO-0221.  HRC)-0224.  HRH-0264.  HRD- 
0065.  BRH-1243.  BRH-1322.  HRO-0218. 
HRH-0219.  HRD-0240.  HRO-0222,  HRO- 
0225.  HRX-0104.  HRD-0223,  HRH-0223. 
HRD-0233 

Gary  V.  Burrows.  Inc..  HEE-0148 

1-65  Gulf,  RF40-2274 

James  Lee  Gulf  Ser\'ice.  RF40-2442 

Jerry's  Biltmore  Gulf.  RF40-2406 

Joubert's  Gulf.  RF40-2403 

Kenny  Larson  Oil  Company.  HEF-0104 

Maxwell  Oil  Company.  HEF-0125 

Northern  Oil/Bray  Company.  HEF-0140 

Ozone  Oil  Company.  RF40-2785 

Ranchers  Oil  Company,  HEF-0160 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 


Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  12, 1985. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  85-20011  Filed  8-20-85:  8:45  amj 

BiLUNa  CODE  MS(M>1-M 


implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals;  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  an  S83.646.27  consent  order 
fund  to  members  of  the  public.  This 
money  is  being  held  in  escrow  following 
the  settlement  of  an  enforcement 
proceeding  involving  Hicks  Oil  and 
Hicks  Gas  Company,  Inc.  of  Roberts, 
Illinois  (Case  No.  HEF-0091). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  Hicks  Consent 
Order  Proceeding,  Office  of  Hearings 
and  Appeals,  Department  of  Energj'. 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20585.  All  comments 
should  conspicuously  display  a 
reference  to  Case  No.  HEF-(X)91. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals,  100 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-2860. 

SUPPt^MENTARY  INFORMATION:  In 

accordance  with  §  205.2B2(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b},  notice  is  hereby  given  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  into  by  Hicks  Oil  and  Hicks  Gas 
Company.  Inc.  (Hicks)  of  Roberts, 
Illinois  and  the  DOE  which  settled 
possible  regulatory  violations  in  the 
firms  sales  of  propane  during  the 
consent  order  period,  November  1, 1973 
through  December  31. 1975. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
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the  escrow  account  funded  by  Hicks 
pursuant  to  the  consent  order.  The  DOE 
has  tentatively  established  procedures 
under  which  purchasers  of  Hicks 
propane  during  the  consent  order  period 
may  file  claims  for  refunds.  Applications 
for  Refund  should  not  be  filed  at  this 
lime.  Appropriate  public  notice  will  be 
given  when  the  submission  of  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  and  5:00  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals  located  in  Room 
lE-234.  1000  Independence  Avenue. 
SW..  Washington,  DC  20585. 

Ddted:  August  13.  1985. 
George  B.  Btexaay, 

Director.  Office  of  Hearings  and  Appeals. 
August  13. 1965. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

Name  of  Firm:  Hicks  Oil  and  Hicks 
Gas  Company.  Inc. 

Date  of  Filing:  October  13.  1983. 

Case  Number:  HEF-0091. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  violations 
of  the  DOE  regulations.  See  10  CFR  Part 
205.  Subpart  V.  The  ERA  filed  such  a 
petition  on  October  13.  1983  requesting 
that  the  OHA  implement  a  proceeding  to 
distribute  funds  received  pursuant  to  a 
Consent  Order  entered  into  by  the  DOE 
and  Hicks  Oil  and  Hicks  Gas  Company. 
Inc.  (Hicks)  of  Roberts.  Illinois. 

I.  Background 

Hicks  is  a  'reseller-retailer"  of  refined 
petroleum  products,  as  this  term  was 
defined  in  10  CFR  212.31,  and  was 
therefore  subject  to  the  DOE  Mandatory 
Petroleum  Price  Regulations.  An  ERA 
audit  of  Rocket  Supply  Company 
(Rocket),  a  wholly  owned  subsidiary  of 
Hicks,  was  conducted  for  the  period 
.November  1, 1973  through  December  31, 
1975  (the  audit  period).  Subsequently,' 


the  ERA  issued  a  Notice  of  Probable 
Violation  (NOPV)  to  Hicks  on  February 
8. 1980.  In  the  NOPV,  the  ERA  alleged 
that,  during  the  audit  period.  Rocket 
overcharged  its  wholesale  customers  by 
$369,029.40  in  sales  of  propane.  On 
October  16, 1981,  Hicks  entered  into  a 
Consent  Order  with  the  DOE  in  order  to 
settle  all  disputes  and  claims  between 
Hicks  and  the  DOE  regarding  Rocket's 
compliance  with  the  DOE  price 
regulations  in  sales  of  propane  during 
the  audit  period  (hereinafter  known  as 
the  consent  order  period).  In  the 
Consent  Order,  Hicks  agreed  to  remit 
$69,028.58  to  the  DOE  for  deposit  in  an 
interest  bearing  escrow  account.  The 
Consent  Order  refers  to  the  ERA 
allegations  of  overcharges,  but  notes 
that  no  findings  of  violation  were  made. 
Additionally,  the  Consent  Order  states 
that  Hicks  does  not  admit  that  it 
committed  any  such  violations. 

II.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205.  Subpart  V.  The  Subpart  V 
process  may  be  used  in  situations  where 
the  DOE  is  unable  to  identify  readily 
persons  who  may  have  been  injured  by 
alleged  or  adjudicated  violations,  or 
unable  to  ascertain  the  amounts  of  such 
persons'  injuries.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  To 
distribute  refunds  obtained  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement.  9  DOE  H  82,553  (1982): 
Office  of  Enforcement.  9  DOE  |  82,508 
(1981);  Office  of  Enforcement.  8  DOE   ^ 
82.597  (1981)  (hereinafter  cited  as 
Vickers].  After  reviewing  the  record  in 

the  present  case,  we  have  concluded 
that  a  Subpart  V  proceeding  is  an 
appropriate  mechanism  for  distributing 
the  Hicks  consent  order  fund.  We 
therefore  propose  to  grant  the  ERA's 
petition  and  assume  jurisdiction  over 
distribution  of  the  fund. 

III.  Proposed  Refund  Procedures 

Insofar  as  possible,  the  consent  order 
fund  should  be  distributed  to  those 
customers  of  Hicks  who  were  injured  by 
the  alleged  price  violations.'  In  this 


case,  the  ERA  audit  file  identifies 
twenty  wholesale  customers  who  were 
allegedly  overcharged  by  Rocket  in 
sales  of  propane  and  also  hsts  the 
alleged  overcharge  amounts.'  In  our 
view,  these  identified  customers  are 
most  likely  the  parties  who  were 
adversely  affected,  at  least  initially,  by 
any  overcharges  by  Hicks.''  These  firms 
are  listed  in  the  Appendix  to  this 
Decision  and  Order. 

The  Rocket  customers  identified  in  the 
ERA  records  fall  into  one  of  two 
categories:  End-user  or  reseller,  i.e., 
retailer  or  wholesaler.  As  in  prior 
proceedings,  we  propose  that  resellers 
be  required  to  demonstrate  that  they  did 
not  pass  on  to  their  customers  the  price 
increases  implemented  by  Rocket.  In 
order  to  qualify  for  a  refund,  resellers 
must  show  that,  during  the  consent 
order  period,  they  would  have 
maintained  their  prices  for  propane  at 
the  same  level  had  the  alleged 
overcharges  not  occurred.  While  there 
are  a  variety  of  ways  to  make  this 
showing,  a  reseller  should  generally 
demonstrate  that,  at  the  time  it 
purchased  propane  from  Rocket,  market 
conditions  would  not  permit  it  to 
increase  its  prices  to  pass  through  to  its 
customers  the  additional  costs 
associated  with  the  alleged  overcharges. 
In  addition,  the  reseller  must  show  that 
it  maintained  a  "bank"  of  unrecovered 
costs  in  order  to  demonstrate  that  it  did 
not  subsequently  recover  these  costs  by 
increasing  its  prices.  The  maintenance 
of  a  bank  will  not,  however, 
automatically  establish  injury.  See 
Tenneco  Oil  Co. /Chevron  U.S.A.,  Inc., 
10  DOE  f  85,014  (1982):  Vickers  Energy 
Corp. /Standard  Oil  Co..  10  DOE  H  85.036 
(1982);  Vickers  Energy  Corp./Koch 
Industries.  Inc..  10  DOE  |  85,038  (1982). 

As  in  many  prior  special  refund  cases, 
we  propose  to  adopt  a  presumption  of 
injury  with  respect  to  small  claims  by 
resellers.  The  use  of  presumptions  in 
refund  cases  is  specifically  authorized 


'  In  pHsl  Decisions.  Ihis  Officp  has  made  a  Hnding 
that  afliHales  of  a  consent  order  firm,  even  though 
they  may  have  made  "purchases"  from  the  firm 
during  the  consent  order  period,  are  not  ehgible  for 
refunds  liecause  the  refund  would  effectively  inure 
lo  the  consent  order  firm.  Sep.  e.g..  .'{ztex  Energy 
Co..  12  UOE  I  85.116  at  B8..T59  n.2  (ISM).  We 


propose  to  adopt  that  Tinding  in  this  t)ecision  as 
well. 

'  Although  the  Hicks  Consent  Order  does  not 
mention  Rocket  by  name,  it  expressly  states  that  it 
is  intended  to  settle  the  DOE's  claims  against  Hicks 
with  respect  to  the  "speciHed  transactions  which 
allegedly  resulted  in  the  overcharges.  Consent 
Order  f^  4  and  S.  On  the  basis  of  the  language  in  the 
Consent  Order  and  the  allegations  set  forth  in  the 
NOPV.  we  have  determined  that  the  Consent  Order 
is  limited  to  settling  the  claims  and  disputes 
regarding  Rocket's  alleged  overcharges  lo  wholesale 
customers.  Accordingly,  this  proposed  refund 
proceedmg  will  establish  procedures  for  the 
disbursement  of  funds  to  this  defined  group  only. 

'  Rocket's  sales  to  another  firm.  Bumps  LP  Gas 
(Bumps),  are  documented  in  the  ERA  audit  file. 
However,  according  to  these  records.  Bumps  was 
not  overcharged.  We  therefore  propose  that  Bumps 
not  be  eligible  for  a  refund  in  this  proceeding. 
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by  applicable  DOE  procedural 
regulations.  10  CFR  205.282(e). 

We  propose  to  adopt  a  presumption  in 
this  case  that  reseller  claimants  seeking 
smaller  refunds  were  injured  by  the 
Rocket  pricing  practices  settled  in  the 
Hicks  Consent  Order.  This  presumption 
is  based  on  a  number  of  considerations. 
See.  e.g..  Uban  Oil  Co.,  9  DOE  |  82,541 
(1982).  As  we  have  noted  in  many 
previous  refund  decisions,  there  may  be 
considerable  expenses  involved  in 
gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  factual  information  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  exi>ensive,  and  in  the  case  of  small 
claims,  the  cost  to  the  firm  of  gathering 
this  factual  information  and  the  cost  to 
the  OI-L\  of  analyzing  it  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procediu'es  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  for 
small  claims  is  also  desirable  from  an 
administrative  standpoint,  because  it 
allows  the  OHA  to  process  a  large 
number  of  refund  claims  quickly,  and 
use  its  limited  resources  more 
efficiently.  Finally,  we  know  that  these 
smaller  claimants  did  purchase  pro(>ane 
from  Rocket  and  were  in  the  chain  of 
distribution  where  the  alleged 
overcharges  occurred.  Therefore,  they 
bore  some  impact  of  the  alleged 
overcharges,  at  least  initially.  The  small 
claim  presumption  eliminates  the  need 
for  a  claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  small  claims  presumption 
we  are  adopting,  a  reseller  claimant  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  based  on 
purchases  below  a  threshold  level.'* 


*  Resellen  that  made  spot  purchase*  from  Rocket 
will  be  ineligible  to  receive  a  refund,  even  a  refund 
below  the  threshold  level  unless  they  can  make  a 
showing  that  rebuts  the  presamption  that  they  were 
not  injured.  As  wc  have  prrvioualy  noted,  spot 
purchasers  would  not  have  made  spot  market 
purchases  of  a  firm's  product  at  increased  prices 
unless  they  were  able  to  pass  through  to  their 
customers  the  full  amount  of  the  firm's  aeUiog  price. 
See  Vickers.  8  DOE  at  85J86-47.  in  order  to 
overcome  the  rebuttable  presumption  that  it  waa 
not  injured,  a  spot  purchaser  must  show  that  it 
absorbed  the  alleged  overchan^  and  should 
submit  additional  evidence  to  establish  that  it 
would  be  inappropriate  to  presume  that  it  had 
discretion  a*  to  whcie  and  when  to  make  the 
purchaae(s)  upon  which  the  refund  claim  is  based. 


Previous  OHA  refund  decisions  have 
expressed  the  threshold  either  in  terms 
of  a  ceiling  on  purchases  from  the 

consent  order  firm,  or  a  dollar  refund 
amount.  However,  in  Texas  Oil  &  Gas 
Corp.,  12  DOE  1  85.069  (1984).  we  noted 
that  describing  the  threshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88.210.  We  propose  to 
follow  the  same  approach  in  this  case. 
The  adoption  of  a  threshold  level  below 
which  a  claimant  is  not  required  to 
submit  any  further  evidence  of  injury 
beyond  volumes  purchased  is  based  on 
several  factors.  As  noted  above,  we  are 
especially  concerned  that  the  cost  to  the 
applicant  and  the  goverrunent  of 
compiling  and  analyzing  information 
sufficient  to  show  injiu-y  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case  where  the  proposed  maximum 
refund  amounts  are  fairly  low.  and  the 
time  period  of  the  Consent  Order  is 
quite  distant,  we  believe  that  the 
establishment  of  a  presumption  for 
injury  for  all  claims  of  $5,000  or  less  is 
reasonable.'  See  id;  Marion  Corp.,  12 
DOE  H  85,014  (1984). 

IN  addition  to  the  presumption  for 
small  claims,  we  are  making  a  fmding 
(hat  end-users  or  ultimate  consumers, 
including  businesses  that  are  unrelated 
to  the  petroleum  industry,  were  injured 
by  the  alleged  overcharges  settled  in  the 
Consent  Order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  Of 
Enforcement.  10  DOE  \  85,072  (1983):  see 
also  Texas  Oil  &  Gas  Corp..  12  DOE  at 
88,209  and  cases  cited  therein.  We  have 
therefore  concluded  that  end-users  of 
Rocket  propane  need  only  document 
their  purchase  volumes  from  Rocket  to 
make  a  suHicient  showing  that  they 
were  injured  by  the  alleged  overcharges. 
On  the  other  hand,  refund  applicants 
whose  business  operations  were  subject 
to  the  DOE  regulatory  program  and  who 
purchased  propane  to  be  consumed  as 
fuel  will  not  be  considered  as  consumers 


for  purposes  of  the  showing  of  iniury. 
See  Seminole  Refining.  Ina.,  12  DOE 
I  85.188  (1985). 

IV.  Calculation  of  Refund  Amounts 

We  must  further  determine  the  proper 
method  for  dividing  the  consent  order 
fund  among  successful  applicants.  We 
propose  that  the  maximum  refund  for 
the  firms  listed  in  the  Appendix  be 
based  on  the  amounts  they  were 
allegedly  overcharged,  as  indicated  in 
the  Hicks  NOPV.  Although  we  recognize 
that  the  NOPV  and  ERA  audit  files  do 
not  provide  conclusive  evidence  as  to 
the  identity  of  all  allegedly  overcharged 
parties  or  the  amount  of  money  they 
should  receive  in  a  Subpart  V 
proceeding,  we  believe  it  is  appropriate 
to  use  this  information  in  the  present 
case.  Specifically,  we  note  that  the  ERA 
audit  was  very  narrow  in  scope,  that  an 
NOPV  had  been  issued,  that  the  Consent 
Order  was  limited  to  "specified 
transactions"  which  occurred  during  the 
same  time  period  as  the  audit,  and  that 
Rock-et  had  a  relatively  small  number  of 
customers.  Because  of  these  factors,  the 
information  contained  in  the  NOPV  can 
be  used  to  fashion  a  refund  plan  which 
will  correspond  closely  to  the  injuries 
experienced.  See.  e.g.,  Marion.  To 
calculate  the  size  of  each  applicant's 
potential  refund,  we  propose  to  multiply 
the  alleged  overcharge  amount  for  each 
eligible  claimant  by  0.22666,  a  pro  rata 
factor  representing  the  portion  of  the 
total  alleged  overcharges  that  Hicks  has 
remitted  to  the  DOE  ($83,646.27  divided 
by  $369,029.40).'  The  potential  refunds 
for  those  customers  listed  in  the  Hicks 
NOPV  are  set  forth  in  the  Appendix  to 
this  Decision.^  In  addition,  successful 
refund  applicants  will  receive  a  pro  rate 
share  of  the  interest  which  has  accrued 
since  the  deposit  of  the  funds  into  the 
escrow  account. 

We  further  propose  to  establish  a 
minimum  amoimt  of  $15  for  refund 

claims.  We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See,  e.g.,  Uban  Oil 
Co.,  9  DOE  H  82.541  at  85.225  (1982).  See 
also  10  CFR  205.286(b). 

Refimd  applications  in  this  proceeding 
should  not  be  filed  until  issuance  of  a 
final  Decision  and  Order.  Detailed 


*  in  the  present  caae.  only  five  of  the  twenty 
Rocket  customers  listed  in  the  Appendix  are  eligible 
to  apply  for  refunds  over  S5.000.  If  these  claimants 
choose  to  apply  for  a  refund  based  on  the  threshold 
level,  they  will  not  be  required  to  naka  a  showing 
of  injury  beyond  volume*  porrjiaaed. 


*  Hicks  remitted  the  consent  order  amomt  to  the 
DOE  in  installment  payments  bcgismag  Apcit  M. 
1982  and  ending  December  3. 19M.  Tte  total  araewnl 
that  Hicks  remiUed  to  the  DOE  ($g3*t6.27)  reflecta 
the  interest  paid  on  these  installmeni  payments. 

'  The  amomits  set  forth  in  Appendix  A  provide 
only  an  approximation  of  the  refood  each  claiBant 
would  receive,  exclusive  ot  intarcsL 
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procedures  for  filing  applications  will  be 
provided  in  the  final  Decision  and 
Order.  Before  disposing  of  any  of  the 
funds  received,  we  intend  to  publicize 
the  distribution  process  and  to  provide 
an  opportunity  for  any  affected  party  to 
file  a  claim.  In  addition  to  publishing 
copies  of  the  proposed  and  final 
decisions  in  the  Federal  Register,  copies 
will  be  provided  to  the  Rocket 
customers  whose  names  and  addresses 
we  have  obtained  from  the  ERA  audit 
files. 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of.  these  funds  could  be  distributed  in 
various  ways.  We  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  of  this  refund  proceeding  is 
completed. 

It  is  therefore  ordered  that: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Hicks  Oil  and 
Hicks  Gas  Company  pursuant  to  the 
Consent  Order  executed  on  October  16. 
1981  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 

Appendix 


Customer 

Potential 
Refund 

AHerton  Supply  co _ „ 

BkxxnheW  LP  Gas _ „_ 

Boenie  Bros.  Propane..... 

Bryanl  «  Soo  LP  Gas  Co _ _ 

Cender  Gas  Co _... _ 

Flessrter  S  Outsman 

Hicks  Gfain  Temwial.-..- 

Hi  Lo  Gas  Co _._ 

Hook  Bros  LP  Gas  Co 

16,364  00 

51.00 

20.051.00 

1.971.00 

20.309  00 

405.00 

336.00 

2.769.00 

3600 

Lake  Fork  Gram  Co _ 

5300 

Mt  Pulaski  Products _ _„ 

Mamfcre  Petrole»«ti 

359  00 
569  00 

Panerson  8f os  Propane _ _ 

CT  ReesS  Son 

Scranlon  Induslnes. _ 

16.667  00 
557  00 
226  00 

Southern  Suies  Co-op „ 

WE  Slolt  Coal  4  Gas  Co „ 

Tate's  Blue  Flame  Gas~ 

1.84900 

8.685  00 

27  00 

Wescove  School „ 

Z«iaia  Farms _ „ 

18.00 
322.00 

Total _ „ 

63.644  00 

|FR  Doc.  85-20012  Filed  8-20-85;  8:45  am| 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE 

ACTION:  Notice  Implementation  of 
Special  Refund  Procedures. 

SUMMARY:  The  office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $82,500  (plus  accrued 
interest)  obtained  as  a  result  of  a 
Consent  Order  which  the  DOE  entered 
into  with  Appalachian  Flying  Service. 
Inc.  of  Blountville.  Tennessee.  The  funds 


will  be  available  to  customers  who 
purchased  aviation  gasoline  or  aviation 
jet  fuel  from  Appalachian  during  the 
period  November  1. 1973  through  April 
30,  1977. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  consent  order 
fund  must  be  postmarked  within  90  days 
of  publication  of  this  notice  in  the 
Federal  Register  and  should  be 
addressed  to:  Appalachian  Consent 
Order  Proceeding,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  Number  HEF-0028. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  W.  Dugan,  Associate  Director, 
Office  of  hearings  and  Appeals,  1000 
Independence  Avenue,  SW„ 
Washington,  DC  20585,  (202)  252-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  a  Consent  Order  entered  into 
by  Appalachian  Flying  Service,  Inc.  of 
Blountville,  Tennessee,  This  Consent 
Order  settled  possible  pricing  violations 
with  respect  to  Appalachian's  sales  of 
aviation  gasoline  and  aviation  jet  fuel 
during  the  period  November  1, 1973 
through  April  30, 1977.  The  consent 
order  fund  is  being  held  in  an  interest- 
beating  escrow  account  pending 
determination  of  its  proper  distribution. 

The  Office  of  Hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
disposition  of  the  consent  order  fund. 
The  Proposed  Decision  and  Order 
discussing  the  distribution  of  the 
consent  order  fund  was  issued  on  May 
10, 1985.  50  FR  20838  (May  20. 1985), 

As  the  Decision  and  Order  indicates, 
applications  for  refunds  from  the 
consent  order  fund  may  now  be  filed. 
Applications  will  be  accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 

Applications  will  be  accepted  from 
customers  who  purchased  avitation 
gasoline  or  aviation  jet  fuel  from 
Appalachian  during  the  period 
November  1. 1973  through  April  30, 1977. 
The  specified  information  required  in  an 
application  for  refund  is  set  forth  in  the 
Decision  and  Order,  The  Decision  and 
Order  reserves  the  question  of  the 
proper  distribution  of  any  remaining 


consent  order  funds  until  the  first-stage 
claims  procedure  is  completed. 

Ddted:  August  13,  1985. 
George  B.  Brezany. 

Director.  Office  of  Hearings  and  Appeals. 
August  13, 1985. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  Appalachian  Flying 
Service,  Inc. 

Date  of  Filing:  October  13, 1983, 

Case  Number:  HEF-0028. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  Part  205.  Subpart  V,  the' 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  October  13. 1983. 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  funds  received 
pursuant  to  a  Consent  Order  entered 
into  by  the  DOE  and  Appalachian  Flying 
Service,  Inc.  (Appalachian)  of 
Blountville,  Tennessee. 

I.  Background 

Appalachian  is  a  "retailer"  of 
"aviation  gasoline"  and  "aviation  jet 
fuel,"  as  these  terms  were  defined  in  10 
CFR  §  212.31.  An  ERA  audit  of 
Appalachian's  operations  during  the 
period  November  1, 1973  through  April 
30, 1977  (the  audit  period)  revealed 
possible  violations  of  the  Mandatory 
Petroleum  Price  Regulations.  In  a 
Proposed  Remedial  Order  (PRO)  issued 
to  Appalachian  on  March  1, 1982,  the 
ERA  alleged  that  during  the  audit  period 
Appalachian  overcharged  its  customers 
by  $153,569.79  in  sales  of  aviation 
gasoline  and  aviation  jet  fuel.  In  order  to 
settle  all  claims  and  disputes  between 
Appalachian  and  the  DOE  regarding 
Appalachian's  compliance  with  the  DOE 
price  regulations  in  sales  of  aviation 
gasoline  and  aviation  jet  fuel  during  the 
audit  period,  Appalachian  entered  into  a 
Consent  Order  with  the  DOE  on  July  6, 
1983.' 

Under  the  terms  of  the  Consent  Order. 
Appalachian  agreed  to  remit  $82,500  to 
the  DOE  for  deposit  in  an  interest- 
bearing  escrow  account  pending 


'Although  the  Consent  Order  states  that  the  audit 
period  ended  on  April  20, 1977,  the  ERA  audit  files 
and  the  PRO  cover  the  period  November  1,  1973 
through  April  30, 1977.  It  therefore  apprears  that  the 
date  stated  in  the  Consent  Order  (April  20. 1977)  is  a 
typographical  error.  Accordingly,  we  will  treat  the 
consent  order  period  as  cotermious  with  the  audit 
period  set  forth  in  the  ERA  audit  files  and  the  PRO. 
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distribution  by  the  IX)E.*The  Consent 
Order  refers  to  the  ERA  allegations  of 
overcharges,  but  notes  that  no  findings 
of  violation  were  made.  In  addition,  the 
Consent  Order  states  that  Appalachian 
does  not  admit  that  it  committed  any 
such  violations. 

On  May  10, 1965,  we  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  consent  order  fund.  50 
FR  20838  (May  20, 1985).  We  stated  in 
the  PDiO  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  that  were  suffered 
as  a  result  of  alleged  or  actual  violations 
of  the  DOE  regulations.  In  order  to  effect 
restitution  in  this  proceeding,  we 
proposed  to  establish  a  claims 
procedure  whereby  applications  for 
refund  would  be  accepted  from 
customers  who  can  demonstrate  that 
they  were  injured  as  a  result  of  any 
alleged  overcharges  made  by 
Appalachian  during  the  consent  order 
period. 

A  copy  of  the  PD&O  was  published  in 
the  Federal  Register,  and  comments 
were  solicited  regarding  the  proposed 
refund  procedures.  While  none  of 
Appalachian's  customers  filed 
comments  on  the  proposed  procedures, 
comments  were  filed  on  behalf  of  the 
States  of  Arkansas.  Delaware,  Iowa, 
Louisiana.  North  Dakota,  Rhode  Island, 
and  West  Virginia.  These  comments, 
however,  discuss  the  distribution  of  any 
residual  funds  in  a  subsequent  stage  of 
the  proceeding.  The  purpose  of  this 
Decision  and  Order  is  limited  to 
establishing  procedures  to  be  used  for 
filing  and  processing  claims  in  the  first 
stage  of  the  refund  proceeding.  This 
Decision  sets  forth  the  information  that 
a  purchaser  of  aviation  gasoline  or 
aviation  jet  fuel  from  Appalachian 
should  submit  in  an  Application  for 
Refund  in  order  to  establish  eligibility . 
for  a  portion  of  the  consent  order  fund. 
The  formulation  of  procedures  for  the 
final  disposition  of  any  remaining  funds 
will  necessarily  depend  on  the  size  of 
the  fund.  5ee  Office  of  Enforcement.  9 
DOE  H  82,508  (1981).  Therefore,  it  would 
be  premature  for  us  to  address  at  this 
time  the  issues  raised  by  the  States' 
comments  concerning  the  disposition  of 
any  funds  remaining  after  all  the 
meritorious  first  stage  claims  have  been 
paid.  Since  we  have  received  no  other 
comments  regarding  the  issues  raised  in 
the  PD&O,  we  will  adopt  the  proposed 
refund  procedures  set  forth  below. 


'.As  of  [une  30. 1985.  Appalachian  hdd  paid 
$24,958.32  lo  the  DOE  escrow  account. 


II.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  for 
distribution  of  funds  received  as  a  result 
of  an  enforcement  proceeding.  10  CFR 
Part  205,  Subpart  V.  The  Subpart  V 
process  may  be  used  in  situations  where 
the  DOE  is  unable  to  identify  readily 
persons  who  were  injured  by  alleged  or 
adjudicated  violations,  or  is  unable  to 
ascertain  the  amounts  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  the 
Office  of  Hearings  and  Appeals  to 
fashion  procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement. 

9  DOE  f  82,553  (1982);  Office  of 
Enforcement.  9  DOE  \  82,508  (1981); 
Office  of  Enforcement,  8  DOE  ^  82.597 
(1981)  (hereinafter  cited  as  Vickers).  As 
we  slated  in  the  PD&O,  we  have 
determined  that  a  Subpart  V  proceeding 
is  an  appropriate  mechanism  for 
distributing  the  Appalachian  consent 
order  fund.  We  will  therefore  grant  the 
ERA'S  petition  and  assume  jurisdiction 
over  distribution  of  the  fund. 

III.  Proposed  Refund  Procedures 

As  in  mPiiy  prior  special  refund  cases, 
we  will  adopt  a  volumetric  refund 
presumption.  As  we  stated  in  the  PD&O, 
presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

In  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  aU  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  §  205.282(e).  The  volumetric 
refund  presumption  is  designed  to 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  volumetric  refund  presumption 
assumes  that  alleged  overcharges  were 
spread  equally  over  all  gallons  of 
product  marketed  by  a  particular  firm. 
In  the  absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 


determining  its  prices.  In  the  present 
case,  the  audit  records  do  not  identify 
any  purchasers  of  petroleum  products 
from  Appalachian  or  Ust  any  alleged 
overcharge  amounts  by  customer.  The 
information  available  is  therefore 
insufficient  to  base  refunds  on  the 
amount  each  individual  applicant  was 
allegedly  overchai<ged.  As  proposed  in 
the  PD&O.  we  will  therefore  use  the 
volumetric  method  to  allocate  the 
consent  order  fund."  To  determine  the 
volumetric  factor,  the  consent  order 
fund  ($62,500)  will  be  divided  by  the 
total  volume  of  aviation  gasoline  and 
aviation  jet  fiiel  sold  by  Appalachian 
during  the  consent  order  period 
(2,257,275  gallons),  resulting  in  a  per 
gallon  rehind  amount  of  $0.03655.*  The 
interest  which  has  accrued  on  the 
money  since  the  deposit  sf  the  funds 
into  the  escrow  account  will  be  added  to 
the  refund  of  elach  successful  claimant  in 
proportion  to  the  size  of  its  refund. 

I.T  addition  to  the  volumetric  refund 
presumption,  we  are  making  a  finding 
that  Appalachian's  customers,  all  of 
whom  were  end-users  or  ultimate 
consumers  of  aviation  gasoline  or 
aviation  jet  fuel,  were  injured  by  the 
alleged  overcharges  settled  in  the 
Consent  Order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group,  includiiig  businesses  that  are 
unrelated  to  the  petroleum  industry, 
generally  were  not  subject  to  price 
controls  during  the  consent  orider  period 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices 
of  non-petroleum  goods  and  serxices 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Administration:  In  the  Matter  of  PVSt 
Oil  Associates,  Inc.,  10  DOE  f  85.072 
(1983);  see  also  Texas  Oil  &  Gas  Corp.. 
12  DOE  I  85.069  at  88.209  (1984),  and 
cases  cited  therein.  We  have  therefore 
concluded  that  purchasers  of  aviation 


'  We  recognize,  however,  that  the  impact  oF  ■ 
firm's  pricing  piactices  on  an  individual  purchaser 
could  have  been  greater.  ar.J  any  purchaser  wiil  be 
allowed  to  Bie  a  refund  application  base>i  on  a 
claim  that  it  suffered  a  disproportionate  iniurv'  as  a 
result  of  Appalachian's  priang  practices  d'jring  the 
consent  order  period.  A  refund  application  for  an 
amount  greater  than  the  amount  calculafsd  usmg 
the  volumetric  presumption  must  document  the 
disproportionate  impact  of  the  aUejied  overcharges. 
See.  e.g..  Amtel.  Inc..  12  DOE  \  85.073  at  88.233-34 
(1964):  Bicharcsor.  Carbon  ar^J  Gasoline  Co./ 
Siouxland Prof^ne  Co.  12  DOE \  86.0S4  at  88.184 
(1984). 

*  In  the  event  that  insufficient  funds  are  it!  the 
escrow  account  to  pay  all  successful  cisimant*.  we 
will  reduce  the  volumetric  refund  arac-jn? 
accordingly. 
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gasoline  and  aviation  jet  fuel  from 
Appalachian  need  only  document  their 
purchase  volumes  from  the  Firm  to  make 
a  sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

We  will  also  adopt  our  proposal  to 
establish  a  minimum  amount  of  $15  for 
refund  claims.'  We  have  found  through 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
S15  outweighs  the  benefits  of  restitution 
in  those  situations.  See,  eg..  Uban  Oil 
Co..  9  DOE  I  82,541  at  85,225  (1982).  See 
also  10  CFR  205.286(b). 

We  have  determined  that  the 
procedures  described  in  the  PD&O  are 
the  most  equitable  and  efficacious 
means  of  distributing  the  Appalachian 
consent  order  fund.  Accordingly,  we 
shall  now  accept  applications  for 
refunds  from  customers  who  purchased 
aviation  gasoline  or  aviation  jet  fuel 
from  Appalachian  during  the  consent 
order  period. 

In  order  to  receive  a  refund,  each 
applicant  will  be  required  to  report  the 
monthly  volume  of  aviation  gasoline  or 
aviation  jet  fuel  purchased  from 
Appalachian  for  which  it  is  claiming  a 
refund.  In  addition,  each  applicant  must 
state  whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period  and  must  provide  the  names  and 
addresses  of  any  other  owners.  If  there 
has  been  a  change  in  ownership,  the 
applicant  should  either  state  the  reasons 
why  the  refund  should  be  paid  to  the 
applicant  rather  than  the  other  ow^ners 
or  provide  a  signed  statement  from  the 
other  owners  indicating  that  they  do  not 
claim  a  refund.  All  applications  must  be 
filed  in  duplicate  and  must  be  received 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  Each  application  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  the 
Appalachian  Consent  Order  Fund.  Case 
No.  HEF-0028.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals.  Any 
applicant  who  believes  that  its 
application  contains  confidential 
information  must  so  indicate  and  submit 
two  additional  copies  of  its  application 
from  which  the  information  that  the 
applicant  claims  is  confidential  has  been 
deleted.  Each  application  must  also 
include  the  following  statement:  "1 
swear  (or  affirm)  that  the  information 


•  Under  the  volumetric  refund  level  set  forth  in 
this  Decision,  an  applicant  must  have  purchased  at 
least  410  gallons  of  aviation  gasoline  and/or 
aviation  jet  fuel  during  the  consent  order  period  in 
order  to  be  eligible  for  a  refund  above  the  miniraum 
amount  of  $15. 


submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief."  See 
10  CFR  205.283(c);  18  U.S.C.  §  1001.  In 
addition,  the  applicant  should  furnish  us 
with  the  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information 
concerning  the  application.  All 
applications  should  be  sent  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Ave..  SW.. 
Washington.  DC  20585. 
It  is  therefore  ordered  that: 

(1)  Applications  for  refunds  from  the 
consent  order  fund  remitted  to  the 
Department  of  Energy  by  Appalachian 
Flying  Service,  Inc.  pursuant  to  a 
Consent  Order  executed  on  July  6, 1983 
may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  August  13. 1985. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  85-20013  Filed  8-20-B5:  8:45  am] 

KIAJMQ  CODE  MS»-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-0021 1;  FRL-2S84-6] 

Administrator's  Pesticide  Advisory 
Committee;  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Administrator's  Pesticide 
Advisory  Committee  (APAC)  will  hold  a 
meeting  to  discuss  the  recommendations 
of  the  EPA  State  FIFRA  Issues  Research 
and  Evaluation  Group  (SFIREG) 
Applicators  Certification  and  Training 
Task  Force  and  the  Labeling 
Subcommittee  of  the  APAC.  General 
activities  of  the  Office  of  Pesticide 
Programs  (OPP)  may  also  be  discussed. 
The  meeting  will  be  open  to  the  public. 
DATE:  The  meeting  will  take  place  on 
Wednesday,  September  18, 1985.  at  9:00 
a.m.  and  will  adjourn  by  4:30  p.m. 
ADDRESS:  The  meeting  will  be  held  in: 
Rm.  M-3906-08,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Winter,  Executive  Secretary. 
Administrator's  Pesticide  Advisory 
Committee  (TS-788).  Office  of  Pesticides 
and  Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-639A,  401  M 
St..  SW.,  Washington,  DC  20460  (202- 
382-2916). 


SUPPLEMENTARY  INFORMATION:  The 

APAC  will  begin  with  opening  remarks 
by  Dr.  Dale  L.  Stansbury,  the 
Chairperson  for  the  APAC.  and  Dr.  John 
A.  Moore,  Assistant  Administrator  for 
Pesticides  and  Toxic  Substances.  The 
Agency  will  seek  the  APAC's  comments 
on  a  report  developed  by  the  EPA 
SFIREG  Applicator's  Certification  and 
Training  Task  Force.  The  report 
contains  recommendations  for 
improving  the  certification  and  training 
programs  for  applicators/users  of 
restricted  use  pesticides.  Dr.  Moore 
established  this  task  force  in  response  to 
APAC  recommendations  and  concerns 
about  current  certification  and  training 
programs.  The  task  force  was  made  up 
of  representatives  from  EPA 
headquarters  and  regions,  state  lead 
agencies,  state  cooperative  extension 
services,  and  the  U.S.  Department  of 
Agriculture. 

The  APAC  Subcommittee  on  Labeling 
will  also  present  to  the  full  Committee  a 
report  it  prepared  for  the  Agency  on 
pesticide  communication  networks  and 
recommendations  for  improving  the 
effectiveness  of  existing  networks. 

Copies  of  the  reports  and  an  agenda 
will  be  available  at  the  meeting. 

The  meeting  will  be  open  to  the 
public,  and  time  will  be  set  aside  for 
public  comments  on  issues  relevant  to 
topics  of  discussion.  Any  member  of  the 
public  wishing  to  present  an  oral  or 
written  statement  relating  to  the 
Committee's  topics  of  discussion  for  this 
meeting  should  contact  the  APAC 
E.xecutive  Secretary  at  the  address  or 
telephone  number  listed  above. 

Dated:  August  9, 1985. 

John  A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  85-19743  Filed  8-20-85;  8:45  am) 

SIUJNO  COOE  6S60-50-M 


[PF-416;  FRL-2e61-2] 

Certain  Companies;  Pesticide 
Tolerance  Petitions 

Correction 

In  FR  Doc.  85-17880  appearing  on 
page  31026  in  the  issue  of  Wednesday, 
July  31. 1985,  make  the  following 
correction:  In  the  third  column,  in  the 
second  paragraph,  in  the  third  line,  "016 
ppm"  should  read  "0.16  ppm". 

SNJJNG  COOE  tSOS-01-M 
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(OPP-30000/8D  FRL  2873-3) 

Intent  To  Cancel  Registration  of 
Certain  Pesticide  Products  Containing 
Sodium  Fluoroacetate  ("1080"); 
Availability  of  Position  Document  4 

Correction 

In  FR  Doc.  85-18136  beginning  on  page 
31012  in  the  issue  of  Wednesday.  July 
31.  1985,  make  the  following  corrections: 

1.  On  page  31013,  in  the  first  column, 
in  the  sixth  line,  "40935"  should  read 
"50935". 

2.  On  page  31017,  in  the  second 
column,  in  paragraph  2,  in  the  last  line, 
"statement"  should  read  "statements". 

BILLING  COOe  1$0$-01-M 


lFRL-2885-51 

Proposed  Determination  To  Protilbit  or 
Restrict  the  Specification  of  an  Area 
for  Use  as  a  Disposal  Site;  Notice  of 
Putjiic  Hearing 

AQENCY:  Environmental  Protection 
Agency. 

action:  Notice. 

SUMMARY:  Section  404(c]  of  the  Clean 
Water  Act  authorizes  the  Environmental 
Protection  Agency  (EPA)  to  prohibit  or 
restrict  the  discharge  of  dredged  or  fill 
material  at  defined  sites  in  the  wafers  of 
the  United  States  (including  wetLmds)  if 
it  determines,  after  notice  and 
opportunity  for  hearing,  that  use  of  the 
site  for  disposal  would  have  an 
unacceptable  adverse  impact  on  various 
resources,  including  wildlife.  EPA's 
Regional  Administrator.  Region  I.  has 
concluded  that  he  has  reason  to  believe 
that  a  proposal  by  The  Pyramid 
Companies  ("Pyramid")  to  fill  portions 
of  Sweedens  Swamp  in  Aftleboro. 
Massachusetts,  for  the  purpose  of 
building  a  shopping  mall,  may  have 
unacceptable  adverse  impacts  on 
wildlife  and  possibly  other  resources. 
Accordingly,  EPA  is  announcing  the 
Regional  Administrator's  proposed 
determination  to  prohibit  or  restrict  the 
filling  of  Sweedens  Swamp  and  is 
seeking  public  comment  on  his  proposal. 

Purpose  of  Public  Notice 

EPA  would  like  to  obtain  comments 
on  this  proposed  determination  to 
prohibit  or  restrict  the  disposal  of 
dredged  or  fill  material  into  Sweedens 
Swamp,  and  on  whether  of  not  the 
impacts  of  such  disposal  would 
represent  an  unaccepable  adverse  effect 
as  described  in  section  404(c)  of  the 
Clean  Water  Act. 
DATES:  All  comments  should  be 
submitted  by  60  days  from  publication 


of  this  notice  to  the  person  listed  under 
AODCRESSES.  A  public  hearing  will  be 
held  on  September  26, 1985,  from  7:00  to 
11:00  p.m. 

Public  Hearing 

A  public  hearing  will  be  conducted  on 
September  26.  1985,  from  7:00  to  11:00 
p.m.,  in  the  Attleboro.High  School 
Auditorium,  located  on  Rathbun  Willard 
Drive,  in  Allleboro,  Massachusetts. 

Written  comments  may  be  submitted 
prior  to  the  hearing.  Both  written  and 
oral  comments  may  be  presented  during 
the  hearing.  The  hearing  record  will 
remain  open  for  the  submittal  of  written 
comments  until  the  close  of  the  sixtieth 
day  after  publication  of  this  notice,  or 
possibly  a  later  date  announced  at  the 
hearing. 

The  Regional  Administrator's 
designee  will  be  the  Presiding  Officer  at 
the  hearing.  Any  person  may  appear  at 
th  hearing  and  present  oral  or  written 
statements,  and  may  be  represented  by 
counsel  or  other  authorized 
representative.  The  Presiding  Officer 
will  establish  reasonable  limits  on  the 
nature  and  length  of  the  oral 
presentations.  No  cross  examination  of 
any  hearing  participant  will  be 
permitted,  although  the  Presiding  Officer 
may  make  appropriate  inquiries  of  any 
such  participant. 

ADDRESSES:  Comments  should  be  sent 
to  Linda  M.  Connolly,  U.S. 
Environmental  Protection  Agency, 
WOB-2103,  J.F.K.  Federal  Building. 
Boston,  MA  02203.  Copies  of  comments 
submitted  to  EPA  may  be  reviewed  at 
the  same  address.  EPA  regulations 
provide  that  a  reasonable  charge  may  be 
made  for  copying. 

The  public  hearing  will  be  held  in  the 
Attleboro  High  School  Auditorium, 
located  on  Rathbun  Willard  Drive,  in 
Attleboro.  Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Thompson,  U.S.  EPA,  Region  I. 
J.F.  Kennedy  Federal  Building.  Boston 
MA  02203:  (617)  223-5600. 
SUPPLEMENTAL  INFORMATION: 

I.  Description  of  the  Section  404(c) 
Process 

The  Clean  Water  Act,  33  USC  1251  et 
seq.,  prohibits  the  discharge  of 
pollutants,  including  dredged  and  fill 
material,  into  the  waters  of  the  United 
States  (including  wetlands)  except  in 
compliance  with,  among  other  things, 
section  404.  Section  404  authorizes  the 
Secretary  of  the  Army,  acting  through 
the  Chief  of  Engineers,  to  authorize  the 
discharge  of  dredged  or  fill  material  at 
specified  sites,  through  the  application 
of  environmental  guidelines  developed 
by  EPA  in  conjunction  with  the 


Secretary  '  or  where  warranted  by  the 
economics  of  anchorage  and  navigation, 
except  as  provided  in  section  404(c). 
Section  404(c)  authorizes  the 
Administrator  of  EPA.  after  notice  and 
opportunity  for  hearing,  to  prohibit  or 
restrict  the  use  of  a  defined  site  for 
disposal  of  dredged  or  fill  material, 
where  he  determines  that  such  use 
would  have  an  unacceptable  adverse 
effect  on  municipal  water  supplies, 
shellfish  beds  and  fishery  areas 
(including  spawning  and  breeding 
areas),  wildlife  or  recreational  areas. 

Regulations  published  at  40  CFR  Part 
231  establish  the  procedures  to  be 
followed  by  EPA  in  exercising  its 
section  404(c)  authority.  Whenever  the 
Regional  Administrator  has  reason  to 
believe  that  use  of  a  site  may  have  an 
unacceptable  adverse  effect  on  the 
pertinent  resorces.  he  may  begin  the 
process  by  notifying  the  Corps  of 
Engineers  and  the  applicant,  if  any.  that 
he  intends  to  issue  a  proposed 
determination  under  section  404(c). 
Unless  the  applicant  or  the  Corps 
persuades  the  Regional  Administrator 
that  there  will  not  be  unacceptable 
adverse  impacts  or  identifies  corrective 
measures  satisfactory  to  the  Regional 
Administrator  within  15  days,  he  then 
publishes  a  notice  in  the  Federal 
Register  of  his  proposed  determination 
soliciting  public  comment  and  offering 
an  opportunity  for  a  public  hearing. 
Today's  notice  represents  this  step  in 
the  process. 

Following  the  public  hearing  and  the 
close  of  the  comment  period,  the 
Regional  Administ.-ator  decides  whether 
to  withdraw  his  proposed  determination 
or  prepare  a  recommended 
determination.  If  he  prepares  a 
recommended  determination,  he  then 
forwards  it  and  the  complete 
administrative  record  compiled  in  the 
Region  to  the  Assistant  Administrator 
for  External  Affairs  at  EPA's 
headquarters  for  a  final  decision 
affirming,  modifying,  or  rescinding  the 
recommended  determination.  The  Corps 
of  Engineers  and  the  applicant  are 
provided  with  another  opportunity  for 
consultation  before  this  final  decision  is 
made. 

II.  Description  of  the  Site 

The  80  acre  project  site  involved  in 
this  action  includes  a  50  acre  weUand, 
known  as  Sweedens  Swamp,  located 
near  the  intersection  of  Routes  95  and 
lA  in  Attleboro,  Massachusetts.  Largely 
a  red  maple  wetland  adjacent  to  a 


'  The  pertinent  regulations  are  $el  forth  at  40  CFU 
Part  230  and  are  often  referred  to  as  the  section 
404(b)(1)  guidelines. 
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headwater  tributary  of  the  Seven  Mile 
River  in  southeastern  Massachusetts, 
Sweedens  Swamp  is  located  roughly 
one-quarter  mile  from  the  Rhode  Island 
border.  The  predominant  habitat  type  is 
deciduous  forested  wetland  (45  acreas] 
although  pockets  of  emergent  and  shrub 
wetlands  exist  on-site.  Several  shallow 
streams  wind  through  the  wetland  and 
there  is  some  seasonal  ponding  of  water 
on  the  southern  portion  of  the  wetland. 
Upland  habitat  types  include  oak 
dominated  forest  and  disturbed  field. 
Human  disturbance  is  evidenced  by 
sporadic  dumping  of  refuse  and  debris, 
primarily  at  the  wetlands  perimeter, 
and  by  the  existence  of  several  foot 
trails  (with  occasional  use  by  dirtbikes) 
through  the  site. 

Wetlands,  to  varying  degrees,  have 
hydrologic  biological,  and  social  values. 
Sweedens  Swamp  provides  flood 
storage  but  its  role  in  this  regard  may  be 
limited  since  it  is  located  high  Ln  a  small 
watershed  (625  acres).  The  wetland  also 
may  function  to  improve  or  maintain 
water  quality  in  the  Seven  Mile  River  by 
the  adsorption  and  uptake  of 
contaiminants.  Pyramid  states  that  most 
of  the  water  entering  the  site  does  not 
contact  the  vegetation  and  that  the 
wetland  therefore  functions 
"inefficiently"  for  water  quality 
renovation.  It  is  not  clear,  however, 
whether  Sweedens  Swamp  is  less 
functional  for  water  quality  renovation 
than  other  wooded  swamps  in  New 
England.  Sweedens  Swamp,  which 
overlies  a  large  regional  aquifer, 
functions  primarily  as  a  groundwater 
discharge  (rather  than  recharge)  area. 

EPA,  the  U.S.  Fish  and  Wildlife 
Service,  and  the  New  England  Division 
of  the  Army  Corps  of  Engineers  have 
concluded  that  the  site  provides 
excellent  habitat  for  small  mammals, 
songbirds,  reptiles,  and  amphibians. 
This  view  is  based  on  the  diversity, 
density,  and  structural  heterogeneity  of 
the  vegetation  in  the  swamp.  Waterfowl, 
including  black  ducks  and  mallards,  are 
known  to  utilize  the  site;  red  shouldered 
hawks,  a  predatory  bird  species,  have 
been  observed  in  the  wetland.  In 
addition  to  these  wildlife  values,  the 
wetland  may  have  social  value  as  open 
space  and  provide  some  opportunities 
for  passive  recreation  (such  as  bird 
watching). 

The  proposed  shopping  mall  would 
alter  all  but  4  acres  of  the  site.  Pyramid 
proposes  to  place  885,000  cubic  yards  in 
32  acres  of  the  wetland  to  construct  the 
buildings,  parking  areas,  and  roads 
assocociated  with  the  development.  The 
company  also  proposes  to  excavate  9.0 
acres  of  upland  to  create  wetland  onsite 
and  alter  13.3  acres  of  the  existing 


swamp  in  an  attempt  to  increase  its 
value  for  fisheries,  wildlife,  and  water 
quality  maintenance.  In  addition, 
Pyramid  proposes  to  mitigate  the 
impacts  by  attempting  to  build  another 
wetland,  consisting  of  marsh,  open 
water,  and  shrub  swamp  at  an  off-site 
location. 

III.  Proceedings  to  Date 

In  1982,  the  DeBartolo  Corporation. 
Pyramid's  predecessor,  failed  in  its 
attempt  to  obtain  a  state  permit  to  fill 
the  wetlands  for  the  purpose  of  building 
a  shopping  mall.  Pyramid,  however,  in 
March  1985  received  a  permit  from  the 
State  for  its  proposed  development.  The 
issuance  of  the  state  permit  is  currently 
being  challenged  in  Massachusetts 
Superior  Court. 

Pyramid  applied  for  a  section  404 
permit  from  the  Corps  of  Engineers  in 
July  1984.  In  October  1984,  February 
1985,  and  April  1985.  EPA  objected  to 
issuance  of  the  permit  on  various 
grounds.  In  particular,  EPA  expressed 
concern  that  this  non-water  dependent 
project  did  not  comply  with  the  section 
404(b)(1)  guidelines  because  there  were 
other  practicable,  less  environmentally 
damaging  alternatives  available  to 
accomplish  the  basic  project  purpose. 
Attention  has  primarily  focused  on  an 
alternate  site  in  North  Attleboro  which 
contains  few  wetlands  and  which  the 
Corps  and  EPA  believe  is  a  feasible 
location  to  develop  a  shopping  mall.  The 
U.S.  Fish  and  Wildhfe  Service  also 
objected  to  permit  issuance  for  the  same 
reasons. 

New  England  Division  of  the  Corps  of 
Engineers  initially  agreed  that  the  permit 
should  be  denied,  but  was  instructed  by 
the  then  Deputy  Director  of  Civil  Works, 
General  Wall,  to  forward  its  files  and 
recommended  decision  to  him  for 
review.  In  May  1985,  General  Wall 
concluded  that  the  project  did  comply 
with  the  section  404  f(b)(l)  guidelines 
because  there  was  no  practicable,  less 
environmentally  damaging  alternative. 
His  conclusion  was  based  on  a  finding 
that  (1)  the  North  Attleboro  site  is  not 
available  to  Pyramid  because  it  is  now 
controlled  by  another  developer  and 
that  from  Pyramid's  point  of  view  the 
site  would  not  fulfill  the  purposes  of  its 
proposed  project;  and  (2)  from  the  public 
interest  perspective.  Pyramid's  proposed 
mitigation  (i.e.,  on-site  and  off-site 
wetland  enhancement  and  creation) 
would  reduce  the  adverse  impacts  of  the 
discharge  to  a  point  where  no  other  site 
could  offer  a  less  environmentally 
damaging  practicable  alternative.  In  his 
view,  such  mitigation  can  be  used  to 
satisfy  the  guidelines  even  when  there 
may  be  a  practicable  upland  site 
available.  General  Wall  therefore 


directed  the  Division  to  revise  its 
decision  documents  and  issue  the  permit 
with  appropriate  conditions. 
Accordingly,  on  June  28, 1985,  the 
Division  sent  EPA  its  Notice  of  Intent  to 
Issue  the  permit. 

On  July  23, 1985,  the  Regional 
Administrator  of  EPA  notified  the 
Division  and  Pyramid  of  his  intention  to 
issue  a  proposed  determination  to 
prohibit  or  restrict  the  use  of  Sweedens 
Swamp  as  a  disposal  site,  based  on  the 
belief  that  the  proposed  project  may     , 
have  unacceptable  adverse  effects — 
specifically,  the  avoidable  loss  of 
wildlife  habitat.  A  15  day  consultation 
period  ended  on  August  8,  1985. 
Following  another  review  of  Pyramid's 
proposal,  the  Regional  Administrator 
was  not  persuaded  that  there  would  be 
no  unacceptable  adverse  effects  from 
the  proposed  discharge. 

IV.  Basis  for  Proposed  Determination 

A.  Section  404(c)  Criteria 

As  mentioned  above,  the  Act  requires 
that  exercise  of  final  section  404(c) 
authority  be  based  on  a  determiniation 
of  "unacceptable  adverse  effect"  on 
municipal  water  supplies,  shellfish  beds, 
fisheries,  wildlife,  or  recreational  areas. 
The  regulations  define  this  term  at  40 
CFR  231.2(e)  as: 

Impact  on  an  aquatic  or  wetland 
ecosystem,  which  is  likely  to  result  in 
significant  degradation  of  municipal  water 
supplies  (including  surface  or  ground  water) 
or  significant  loss  of  or  damage  to  fisheries, 
shellfishing.  or  wildlife  habitat  or  recreation 
areas.  In  evaluating  the  unacceptability  of 
such  impacts,  consideration  should  be  given 
to  the  relevant  portions  of  the  section 
404(b)(1)  guidelines  (40  CFR  Part  230). 

The  preamble  explains  that  since  one  of 
the  basic  functions  of  section  404(c)  is  to 
police  the  application  of  the  section 
404(b)(1)  guidehnes,  those  portions  of 
the  guidelines  relating  to  alternative 
sites  may  be  considered  in  evaluating 
the  unacceptability  of  environmental 
impacts.  44  F.R.  58078  (Oct.  9, 1979). 
Thus,  it  is  appropriate  under  section 
404(c)  to  take  into  account  whether  the 
loss  of  the  resource  is  avoidable. 

B.  Impacts  of  Filling  Sweedens  Swamp 

Construction  of  the  shopping  mall 
would  result  in  the  initial,  direct  loss  of 
32  acres  of  wetland  habitat.  If  the  on- 
site  wetland  creation  plan  were 
successful,  there  would  be  a  net  loss  of 
23  acres  of  wetland  at  the  site. 
Approximately  9  acres  of  upland  would 
be  converted  to  wetland;  The  remaining 
20  acres  of  upland  habitat  would  be 
replaced  by  the  mall.  This  proposal,  if 
permitted,  would  be  the  largest  single 
loss  of  wetland  authorized  in 
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Massachusetts  in  the  past  five  years, 
and  one  of  the  largest  fill  projects  in 
New  England  during  the  last  few  years. 

The  hydrologic  regime  of  the  site 
would  be  altered  by  the  project.  On  one 
hand,  the  remaining  wetlands  would, 
according  to  the  developer,  function 
better  to  maintain  water  quality.  Since 
the  mall,  however,  would  be  a  source  of 
various  contaminants  to  surface  waters 
it  is  unclear  what  the  net  effect  upon 
wafer  quality  would  be.  Flood  storage 
capacity  would  be  reduced  by  the 
project  but  the  developer  intends  to 
provide  adequate  compensator^'  storage. 

Adverse  impacts  to  wildlife  will  result 
from  the  reduction  of  wetland  acreage. 
The  native  vegetation  and  the  less 
mobile  animal  species  will  perish  under 
the  fill.  Other  species  (e.g.,  birds)  may 
escape  from  the  site  and  attempt  to 
relocate  to  other  nearby  habitats; 
relocation  may  not  be  successful, 
however,  for  highly  territorial  species  or 
if  the  adjacent  areas  are  already  at 
carrying  capacity. 

If  the  on-site  and  off-site  created  and 
enhanced  wetlands  function  as 
described  by  Pyramid,  they  would 
provide  wildlife  habitat.  The 
replacement  wetlands,  however,  would 
not  be  of  the  same  type  as  these 
destroyed  and  would  be  utilized  by 
different  wildlife  species.  The  developer 
has  stated  that  the  replacement 
wetlands,  although  different  from 
Sweedens  Swamp,  represent  less 
common  habitat  types  and  should  be 
more  attractive  to  waterfowl.  Neither 
the  on-site  nor  off-site  replacement 
wetlands  would  be  immediately 
available  for  wildlife  use  and  the  extent 
of  utilization  would  depend  upon  the 
ultimate  success  of  the  wetland  creation 
effort. 

Construction  of  the  shopping  mall  and 
the  replacement  wetlands  will  involve 
considerable  dredging,  filling  and 
earthmoving  which  will  result  in  a 
temporary  increase  in  sedimentation 
and  turbidity  or  surface  water  in  the 
vicinity. 

C.  Avoidability  of  the  Impacts  on 
Sweedens  Swamp 

As  mentioned  above,  whether  an 
impact  is  avoidable  can  affect  its 
acceptability  under  section  404(c).  This 
is  consistent  with  40  CFR  230.10(a)  of 
the  guidelines,  which  requires  that  • 
(except  for  the  navigation  override),  "no 
discharge  of  dredged  or  fill  material 
shall  be  permitted  if  there  is  a 
practicable  alternative  to  the  proposed 
discharge  which  would  have  less 
adverse  impact  on  the  aquatic 
ecosystem,  so  long  as  the  alternative 
does  not  have  other  significant  adverse 
environmental  consequences."  The 


preamble  to  the  guidelines  explains  that 
the  particular  alternatives  approach 
adopted  by  EPA  refiects  the  view  that 
the  waters  of  the  United  States  "from  a 
priceless  mosaic.  Thus,  if  destruction  of 
an  area  of  waters  of  the  United  States 
may  reasonably  be  avoided,  it  should  be 
avoided."  45  F.R.  85340  (Dec.  24, 1980).2 
To  reinforce  this  point,  the  guidelines 
establish  a  rebuttable  presumption  that 
practicable,  environmentally  preferable 
alternatives  exist  for  "non-water 
dependent  activities,"  such  as  shopping 
centers,  proposed  to  take  place  in 
"special  aquatic  sites,"  such  as 
wetlands.  40  CFR  230.10(a)(3). 

Pyramid  states  that  the  alternative 
sites  identified  during  the  permit  process 
are  not  "practicable"  sites  for  shopping 
centers,  citing  factors  such  as  access 
from  major  highways,  visibility,  size, 
lack  of  parking,  distance  from  its 
preferred  market  area,  and  other 
matters.  However,  this  contention  has 
been  disputed.  A  consultant  hired  by  the 
Corps  concluded  that  at  least  one  odier 
site  three  miles  away  in  North  Attleboro 
(at  the  intersection  of  Routes  1  and  I- 
295)  was  also  suitable  for  a  shopping 
mall  of  the  general  type  proposed  by 
Pyramid.  Moreover,  another  shopping 
center  developer  has  concluded  that  the 
North  Attleboro  site  is  suitable  and  is  in 
the  process  of  obtaining  the  necessary 
permits  to  build.  It  also  appears  that  this 
site  was  available  to  Pyramid  at  the 
time  it  made  its  site  selection.  This  site 
is  an  upland  one  (less  than  an  acre  of 
wetlands),  the  use  of  which  would 
apparently  have  significantly  less 
impact  on  the  environment  than  the  use 
of  Sweedens  Swamp,  although  some 
similar  questions  have  been  raised 
about  both  sites  (e.g.,  questions  about 
impacts  to  water  supplies). 

Therefore,  based  on  the  present 
record,  it  does  not  appear  to  EPA  Region 
I  that  Pyramid  has  clearly  demonstrated 
that  there  is  no  practicable, 
environmentally  preferable  site  for  a 
shopping  center.  We  are  particularly 
interested  in  comments  and  information 
from  the  public  on  all  aspects  of  this 
issue. 

D.  Off-Side  Mitigation 

As  described  above.  Pyramid  has 
proposed  to  create  a  new  wetland  at 
another  location  in  order  to  compensate 
for  values  which  would  be  lost  at 
Sweedens  Swamp.  While  the  off-site 
mitigation  was  not  part  of  its  original 


'  The  preamble  goes  on  to  note  tliat  where  a 
category  of  discharges  is  so  minimal  in  impact  that 
it  has  been  placed  under  a  general  permit,  a  case- 
by-casc  analysis  of  alternatives  is  not  necessary. 
The  current  proposal  was  removed  from  coverage 
from  the  general  permit  at  33  CFR  330.5(a)(26) 
because  Its  impacts  were  not  minimal. 


permit  application.  Pyramid  now 
suggests  that  this  proposal  means  that 
there  could  be  no  alternative  site  which 
is  "environmentally  preferable." 

The  specific  location  and  details  of 
the  to-be-created  wetland  have  not  yet 
been  determined.  The  current  leading 
candidate  is  an  abandoned  gravel  pit 
located  near  Tiffany  Street  in  Attleboro. 
near  the  Ten  Mile  River.  However. 
questions  remain  about  its  availabifity. 
its  suitability  for  creation  of  a  self- 
sustaining,  functioning  wetland,  and  the 
extent  to  which  it  could  replicate  the 
values  to  be  lost  at  Sweedens  Swamp. 
In  addition,  the  art  of  creating  weL'ands 
is  not  yet  fully  understood,  especially  in 
fresh  water  environments  and 
particularly  on  the  scale  involved  here. 
EPA  is  interested  in  any  comments  and 
information  on  wetlands  creation  in 
general;  on  the  substitution  of  one  kind 
of  wetland  for  another;  and  on  what 
would  be  required  to  establish  a  suitable 
wetland  at  the  Tiffany  Street  site,  the 
likelihood  of  its  long-term  success,  and 
the  performance  measures  necessary  to 
determine  long-term  success,  including 
the  length  of  time  it  would  take  to  be 
confident  of  such  success. 

EPA  has  traditionally  not  considered 
wetlands  creation  to  be  an  appropriate 
factor  to  consider  in  weighing  the 
environmental  comparability  of  two 
practicable  project  sites  under 
S  230.10(a)  of  the  Guidelines.  In  other 
words  EPA  normally  does  not  evaluate 
or  accept  mitigation  (in  the  sense  of 
wetland  creation  or  enhancement]  plans 
until  after  the  alternatives  test  is 
satisfied.  Therefore,  even  if  the  factual 
problems  with  the  mitigation  proposal 
described  above  are  resolved,  there  stiU 
remain  the  questions  (1)  whether  the 
proposed  mitigation  plan  can  be  found 
to  satisfy  the  practicable  alternatives 
test  in  §  230.10(a);  and  (2)  if  the 
mitigation  proposal  does  not  strictly 
satisfy  the  guidelines,  is  that 
noncompliance  suSicient  to  render  the 
adverse  impacts  at  Sweedens  Swamp 
unacceptable  within  the  meaning  of 
section  404(c). 

IV.  Solicitation  of  Comments 

EPA  solicits  comments  on  all  issues 
raised  by  its  proposed  determination  in 
this  case,  including,  in  particular, 
whether  there  is  a  practicable 
alternative  to  locating  a  shopping  center 
in  Sweedens  Swamp,  the  relative 
environmental  impacts  (to  wildhfe, 
water  supply  and/or  recreation)  at  the 
various  potential  sites,  the  proposal  for 
off-site  mitigation,  and  the  acceptability 
or  unacceptability  of  the  impacts  likely 
to  occur  if  Sweedens  Swamp  is  filled  as 
proposed.  Comments  should  be  sent  by 
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60  days  from  the  date  of  publication  of 
this  Federal  Register  notice  to  the 
person  listed  above  under  ADDRESSES 
and  may  also  be  provided  at  the  public 
hearing  aimounced  above. 

All  comments  received,  as  well  as  the 
hearing  record  will  be  fully  considered 
by  the  Regional  Administrator  in  making 
his  decision  to  prepare  a  recommended 
determination  to  prohibit  or  restrict 
filling  Sweedens  Swamp  or  to  withdraw 
today's  proposed  determination. 

Dated:  August  13.  1965. 
Michael  R.  Delaod. 

Regional  Administrator. 

(FR  Doc.  85-19934  Filed  8-20-«5;  8:45  am) 

BIUJNG  CODE  6S60-SO-II 


(FRL-288S-2] 

Science  Advisory  Board, 
Subcommittee  on  Dioxins;  Open 
Meeting— September  4-6, 1985 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  a  meeting  of  the  Science 
Advisory  Board's  Dioxins  Subcommittee 
will  meet  September  4-6. 1985.  at  the 
main  auditorium  of  the  Environmental 
Protection  Agency's  Environmental 
Monitoring  Systems  Laboratory,  944 
East  Harmon  Avenue,  Las  Vegas, 
Nevada.  The  meeting  will  begin  at  8:00 
a.m.  on  September  4  and  adjourn  at 
approximately  4:00  p.m.  on  September  6. 

The  purpose  of  the  meeting  is  to 
provide  the  Subcommittee  with  the 
opporutnity  to  review  the  quality, 
relevance  an  direction  of  the  Agency's 
dioxins'  research  program.  The  program 
has  four  major  research  components 
including  (1)  engineering,  (2)  monitoring. 
(3)  environmental  effects,  and  (4)  health 
effects  and  aslessment.  The  program  is 
discussed  in  a  document  prepared  by 
EPA's  Office  of  Research  and 
Development  entitled:  Status  of  Dioxin 
Research  in  the  U.S.  Environmental 
Protection  Agency.  Individual  copies  of 
the  document  may  be  obtained  by 
writing  or  calling  Dr.  Rizwanul  Haque, 
Office  of  Environmental  Processes  and 
Effects  Research.  Office  of  Research  and 
Development  {RD-682),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460  (202) 
382-5967. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend, 
obtain  information,  or  submit  written 
comments  to  the  Subcommittee  should 
notify  Dr.  Terry  F.  Yosie,  Director, 
Science  Advisory  Board  at  (202)  382- 
4126  or  Ms.  Patti  Howard,  Staff 
Secretary  (A-lOlF).  401  M  Street  SW., 
Washington.  D.C.  20460  or  call  (202) 
382-2552  by  close  of  business  August  29. 
1985. 


Dated:  August  15, 1985. 
Terry  F.  Yode. 

Director.  Science  Advisory  Board. 

[FR  Doc.  85-19929  Filed  8-20-85:  8:45  am] 

BILUNO  CODE  S560-SO-M 


[OPP-30253;  FRL-2883-3] 

Idacon,  Inc.;  Application  To  Register  a 
Pesticide  Product 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Tliis  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  an  active  ingredient 
not  included  in  any  previously 
registered  product  pursuant  to  the 
provision  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
date:  Comment  by  September  20, 1965. 
ADDRESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-30253]  and  the  file  number 
(1041 3-RU)  to: 

Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division.  Attn:  Product  Manager  (PM) 
16.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  D.C.  20460. 
In  person,  bring  comments  to:  Rm.  236, 
CM  #2.  Attn:  PM  16,  Registration 
Division  (TS-767C).  Environmental 
Protection  Agency.  1921  Jefferson 
Davis  Hi^way.  Arlington,  VA. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
clained  confidential  by  marking  any  part 
or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  furtheh  information  contact: 

William  Miller,  PM  16,  (703-557-2600). 
SUPPLEMENTARY  INFORMATION:  Idacon. 
Inc..  10611  Harwin  Drive.  Suite  400, 
Houston.  TX  77036,  has  submitted  an 
application  to  EPA  to  register  the 
woodpecker  repellent.  ST-138(R),  EPA 
File  Symbol  10413-RU,  containing  the 
active  ingredient  3.5,5-trimethyl-2- 


cyclohexene-1-one  at  50  percent.  The 
application  proposes  that  the  product  be 
classified  for  general  use  in  wood 
treatment  facilities,  utility  poles,  and 
crossarms.  Notice  of  receipt  of  this 
application  does  not  imply  a  decision  by 
the  Agency  on  the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3262).  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

Authority:  7  U.S.C.  136. 

Dated:  August  7. 1965. 
Douglas  D.  Campt. 
Office  of  Pes  ticide  Programs. 
[FR  Doc.  85-19714  Filed  8-20-85;  8:45  am) 
BILUNO  CODE  (SM-SIMI 


[OPP-50640;  PH-FRL  2S85-8] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to.  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail,  the  product  manager  cited  in 
each  experimental  use  permit  at  the 
address  below:  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
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experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits: 

1471-EUP-82.  Renewal.  Elanco 
Products  Company,  740  South  Alabama 
St.,  Indianapolis.  IN  46285.  This 
experimental  ose  permit  allows  the  use 
of  3,800  pound's  of  the  herbicide  aipha- 
(l-methylethyl)-alpha-(4- 
trifluoromethoxy)phenylJ-5- 
pyrimidinemethanol  on  turfgrasses  to 
evaluate  the  control  of  various  weeds.  A 
total  of  4,999  acres  are  involved;  the 
program  is  authorized  in  all  50  States 
except  the  States  of  Alaska  and  Hawaii. 
The  experimental  use  permit  is  effective 
from  May  10, 1985  to  October  10, 1987. 
(Robert  Taylor,  PM  25.  Rm.  245,  CM  #2, 
(703-557-1800)) 

53219-EUP-l.  Issuance.  Mycogen 
Corporation.  5451  Oberlin  Drive.  San 
Diego,  CA  92121.  This  experimental  use 
permit  allows  the  use  of  1,960  pounds  of 
the  fungicide  altemaria  cassiae  on 
cotton,  peanuts,  and  soybeans  to 
evaluate  the  control  of  various  weeds.  A 
total  of  1,960  acres  are  involved;  the 
program  is  authorized  only  in  the  States 
of  Alabama,  Arkansas.  Florida.  Georgia, 
Louisiana.  Mississippi.  Missouri.  North 
Carolina.  South  Carolina,  and 
Tennessee.  The  experimental  use  permit 
is  effective  from  May  10. 1985  to  May  10, 
1986.  A  temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  active  ingredient  in  or  on  cotton, 
peanuts,  and  soybeans  has  been 
established.  (Richard  Mountfort,  PM  23. 
Rm.  253,  CM  #2,  (703-557-1830)) 

45639-EUP-22.  Extension.  Nor-Am 
Chemical  Company.  3509  Silverside  Rd.. 
P.O.  Box  7495.  Wilmington.  DE  19803. 
This  experimental  use  permit  allows  the 
use  of  962.5  pounds  of  the  insecticide 
bendiocarb  on  non-cropland  to  evaluate 
the  control  of  adult  mosquitoes.  A  total 
of  11,000  acres  are  involved;  the  program 
is  authorized  only  in  the  States  of 
California  and  Louisiana.  The 
experimental  use  permit  is  effective 
from  May  13.  1985  to  May  13,  1986.  (Jay 
Ellenberger,  PM  12,  Rm.  202,  CM  #2. 
(703-557-2386)) 

201-EUP-77.  Issuance.  Shell  Oil 
Company,  Suite  200, 1025  Connecticut 
Ave.,  NW.,  Washington,  D.C.  20036.  This 
experimental  use  permit  allows  the  use 
of  763  pounds  of  the  herbicide  1-methyl- 
4-(l-methylethyl)-2-Exo[(2- 
methylphenyl)-methoxy]-7- 
oxabicyclo[2.2.1]  heptane  on  soybeans 
to  evaluate  the  control  of  annual 
grasses,  broadleaved  weeds,  and 
perennial  weeds.  A  total  of  763  acres  are 
involved;  the  program  is  authorized  only 
in  the  States  of  Alabama,  Arkansas, 


Delaware.  Georgia,  Illinois,  Indiana. 
Iowa,  Kansas,  Louisiana,  Michigan. 
Minnesota,  Mississippi,  Missouri, 
Nebraska.  North  Carolina.  Ohio,  South 
Carolina,  South  Dakota,  Tennessee,  and 
Virginia.  The  experimental  use  permit  is 
effective  from  May  15, 1985  to  May  15. 
1986.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Robert  Taylor,  PM  25,  Rm.  245. 
CM #2.  (703-557-1800)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  waiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136c. 

Dated:  August  9. 1985. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
|FR  Doc.  85-19926  Filed  8-20-85:  8:45  am) 

BILLING  CODE  6S60-S0-M 


[PF-418;PH-FRI  2885-7] 

Pesticide  Tolerance  Petitions 

agency:  Environment  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  a  pesticide 
petition  relating  to  the  establishment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  [PF-418]  and  the  petition 
number,  attention  Product  Manager 
(PM-25).  at  the  following  address: 

Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 

In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C).  Environmental  Protection 
Agency,  Rm.  236,  CM*2, 1921 
Jefferson  Davis  Highway,  Arlington. 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  conHdential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m..  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Robert  Taylor,  (PM-25), 
Registration  Division  Division  (TS- 
767C).  Environmentcd  Protection 
Agency.  Office  of  Pesticide  Programs, 
401  M  St.,  SW.,  Washington,  DC 
20460. 

Office  location  and  telephone  number 
Rm.  245,  CM»2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703-557- 
1800). 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  a  pesticide  petition  (PP).  from 
Rhone-Poulenc  Inc..  P.O.  Box  125, 
Monmouth  Junction.  NJ  08852,  relating  to 
the  establishment  of  tolerances  lot 
residues  of  the  herbicide  bromoxynil 
(3.5-dibromo-4-hydroxybenzonitrile)  in 
or  on  certain  agricultural  commodities. 

Initial  Filing 

PP5F3228.  Proposes  amending  40  CFR 
180.324  by  establishing  tolerances  for 
residues  of  the  herbicide  in  or  on  the 
commodities  as  follows: 


Commcxtties 


Barley,  grain.. 

Barley,  green  torage  and  atraar . 


Caltte  (meat  fat.  meal  by-product*  (intiMil 

Com.  fodder,  dry 

Com.  forage,  green 

Com.  gram 

Flaxseed 

Flax  straw __..______ 

Garlic 


Goats  (meat,  fat  and  mbyp)  -. 
Grass,  canary,  annual,  aeed..-. 
Grass,  canaty.  annual.  i>— i  — 

Hogs  (meat.  fat.  and  mbyp) 

Horses  (meat  fat  and  mbypl.. 

Mint  hay _ _ 

Oats,  grain _ 

Oats,  green  forage  and  itraw .. 

Rye.  gram 

Ffye.  green  forage  and  straw.. 


Sheep  (meat  fat  and  mbyp).. 

Sorghum,  lodder  and  tange 

Sorghum,  gram 

Wheat,  gram , 

Wheat  green  torage  and  slraai . 


The  proposed  analytical  method  for 
determining  residues  is  gas 
chro'matography. 

Authority:  21  U.S.C.  346a. 
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Dated:  August  12, 1985. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  85-19927  Filed  8-20-85,  8:45  amj 
nUJNO  CODE  •560-SO-M 


IPF-417:  PH-FRI  2885-9] 

Pesticide  Tolerance  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EP.-\  has  received  pesticide 
petitions  relating  to  the  establishment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  [PF-417]  and  the  petition 
number,  attention  Product  Manager,  at 
the  following  address: 
Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
In  person,  bring  comments  to: 
Information  Services  Section  {TS- 
757C),  Environmental  Protection 
Agency,  Rm.  236,  C:M«2,  1921 
Jefferson  Davis  Highway,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.,  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Registration  Division  (TS- 
767C),  Attn:  (Product  Manager  (PM) 
named  in  each  petition).  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  401  M  St.,  SW..  Washington, 
D.C.  20460. 

In  person:  Contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  number 


Product  manager 

Office  location/ 
telephone  No. 

Addreia 

PM-15 

Gaorge  LaRocca 

Rm  204,  CM#2... 

EPA.  192t 

(703-557-2400) 

Jetterson  Oavia 
Hwy ,  Artngton. 
VA  22202 

PM-25 

Robert  Taytor 

Rm245.  CM#2  .. 

Do 

(703-557-1800)  . 

1 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  petitions  (PP)  relating 
to  the  establishment  of  tolerances  for 
certain  pesticide  chemicals  in  or  on 
certain  agricultural  commodities. 

Initial  Filings 

1.  PP5F3271.  FMC  Corporation. 
Agricultural  Chemical  Group.  2000 
Market  St..  Philadelphia.  PA  19103. 
Proposes  amending  40  CFR  180.378  by 
establishing  tolerances  for  residues  of 
the  insecticide  permethrin  (3- 
phenoxyphenyl)methyl  (±)  cis-trans  3- 
(2,2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate,  and 
its  metabolites,  dichlorovinyl  acid  and 
m-phenoxybenzyl  alcohol  in  or  on  the 
commodities  cherries  at  3.0  parts  per. 
million  (ppm)  and  plums  at  1.0  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  PM-15 

2.  PP5F3252.  E.I.  Du  Pont  de  Nemours 
Co.,  Inc..  Agricultural  Chemicals 
Department,  Burley  Mill  Plaza. 
Wilmington,  DE  19898.  Proposes 
amending  40  CFR  Part  180  by 
establishing  tolerances  for  the  residues 
of  the  herbicide  ethyl  2-[4-(6- 
chloroquinoxaIin-2-yl  oxy)phenoxy] 
propanoate  and  its  acid  metabolite,  2-(4- 
{6-chloroquinoxalin-2-yl  oxy)  phenoxy] 
propanoic  acid  in  or  on  the  commodities 
cotton  and  soybeans  at  0.05  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  high  pressure 
liquid  chromatography  (HPLC)  using 
either  an  ultra  violet  (UV)  or 
fluorescence  detector.  PM-25 

3.  PP5F3239.  Union  Carbide 
Agricultural  Products  Co.,  P.O.  Box 
12014.  TW  Alexander  Dr..  Research 
Triangle  Park.  NC  27709.  Proposes 
amending  40  CFR  180.300  by 
establishing  a  tolerance  for  the  plant 
growth  regulator  ethephon  [(2- 
chloroethyl)  phosphonic  acidj  in  or  on 
the  commo(iity  popcorn  at  0.1  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chromatography  with  a  flame 
photometric  detector  in  the  phosphorus 
mode.  PM-25 

4.  PP5F3253.  Union  Carbide 
Agricultural  Products  Co.  Proposes 
amendment  40  CFR  180.324  by 
establishing  tolerances  for  residues  of 
the  herbicide  bromoxynil  (3,5-dibrofno- 


4-hydroxybenzonitrile)  resulting  from 
application  of  its  octanoic  acid  ester 
and/or  butyric  acid  ester  in  or  on  the 
commodities  com  fodder  and  forage  and 
sweet  com  at  0,1  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  gas  chromatography  with  Ni 
electron  capture  detector.  PM-25 

5.  PP5F3272.  Monsanto  Co..  1101 17th 
St.,  NW..  Washington,  D.C.  20036. 
Proposes  amendment  40  CFR  Part  180  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
residues  of  the  inert  ingredient  4- 
(dichloroacetyl)-l-oxa-4-aza8piro  [45] 
decane  when  used  in  formulations  of  the 
herbicide,  2-chIoro-yV-ethoxymethyl-A^ 
(2-ethyl-6-methyIphenyl)  acetamide 
applied  to  com  fields  either  before  the 
com  plants  emerge  from  the  soil  or  until 
the  com  reaches  5  inches  in  height  with 
a  maximum  of  0.4  pound  of  inert 
ingredient  per  acre. 

The  proposed  analytical  methods  for 
determining  residues  are  HPLC  with 
radioactivity  detector  and  gas 
chroma togrpahy  with  a  flame  ionization 
detector.  PM-25 

6.  PP  5F3273.  American  Cyanamid  Co.. 
Agricultural  Research  Division,  P.O.  Box 
400,  Princeton,  NJ  08540.  Proposes 
amending  40  CFR  Part  180  by 
establishing  tolerances  for  residues  of 
the  herbicide  2-[4,5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-l//-imidazol-2-yl]- 
3-quinolinecarboxylic  acid  in  or  on  the 
commodity  soybeans  at  .05  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chromatography  using  a  nitrogen- 
sensitive  detector.  PM-25 

7.  PP5F3265.  American  Cyanamid  Co. 
Proposes  amending  40  CFR  Part  180  by 
establishing  tolerances  for  residues  of 
the  herbicide  methyl  2-(4-isoprophyl-4- 
methyl-5-oxo-2-imidazoline-2-yl)-p- 
toluate  and  methyl  6-(4-isoprophy-4- 
methyl-5^oxo-2-imidazolin-2-yl)-m- 
toluate)  in  or  on  the  commodities  as 
follows: 


Commodities 


Barley  gram 

Barley  straw 

Sunflower  seeds.. 

Wheat  grain 

Wheat  straw 


Parts 
paf 

million 
(ppm) 


0.10 
150 
005 
O10 
1.50 


The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatograph  nitrogen-phosphorus 
detector,  PM-25 

Authority:  (21  U.S.C.  346a.) 
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Dated:  August  9. 1985. 
Douglas  D.  Campt, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

|FR  Doc.  95-19928  Filed  &-2()-a5:  8;45  am) 

BILLING  COOC  6560-50-H 

(OPP-50645;  PH-FRl  2885-6) 

Receipt  of  Applications  for 
Experimental  Use  Permits;  Genetically 
Engineered  Microbial  Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  received 
applications  from  Advanced  Genetic 
Sciences,  Inc.,  for  EPA  Experimental 
Use  Permits  (EUPs)  for  two  genetically 
engineered  microbial  pesticides.  These 
are  the  first  genetically  engineered 
biological  agents  to  be  proposed  for 
EUPs  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  7  U.S.C. 
136c.  The  Agency  has  determined  that 
these  applications  may  be  of  regional 
and  national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  public  comments  on 
these  applications. 
DATES:  Written  comments  must  be 
received  on  or  before  September  20. 
1985. 

ADDRESS:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50645  and  be  submitted  to: 

information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460. 

In  person  bring  comments  to:  Rm.  236, 
CM #2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
l'?gal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

By  Mail:  Henry  M.  Jacoby.  Product 
Manager  (PM)  21,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703-557- 
1900). 
SUPPLEMENTARY  INFORMATION:  Two 
applications  have  been  received  from 
Advanced  Genetic  Sciences,  Inc.  of  6701 
San  Pablo  Ave.,  Oakland,  CA  94608. 
One  of  the  applications  was  assigned 
EPA  Rle  Symbol  54306-EUP-R  and 
proposed  the  application  of  the 
genetically  engineered  product  AGS 
3001.1  [Pseudomonas  syringae.  Strain 
RGP36  Nl  in  an  aqueous  solution]  to 
strawberry  blossoms  for  the  control  of 
frost  damage  by  replacement  of 
naturally  occurring  ice  nucleating 
bacteria.  A  total  of  4x10' ^  colony 
forming  units  (CFU)  will  be  applied.  The 
second  application  was  assigned  EPA 
File  Symbol  54306-EUP-E  and  proposed 
the  application  of  the  genetically 
engineered  product  AGS  3001.2 
[Pseudomonas  fluorescens,  Strain 
G)P17B  R2  in  an  aqueous  solution)  also 
to  strawberry  blossoms  for  the  control 
of  frost  damage  by  replacement  of 
naturally  occurring  ice  nucleating 
bacteria.  A  total  of  4X10' ^  CFU  will  be 
applied.  The  field  testing  will  take  place 
at  a  single  test  site  in  the  central  coast 
area  of  California.  The  tested  areas  for 
both  EUPs  will  not  exceed  0.2  acres  and 
the  fruit  and  treated  plants  will  be 
destroyed  or  used  for  research  purposes 
during  or  following  the  field  trial. 
Applications  will  begin  in  late  December 
1985  and  early  January  1986.  The 
applications  propose  that  the  permits  be 
issued  for  1  year,  beginning  December  1. 
1985  and  ending  November  30. 1986. 
The  labeling  proposed  by  AGS  states: 

Toxicological  properties  not  fully 
investigated,  applicators  should  wear  full 
protective  clothing  including  goggles  and 
respirator,  apply  only  during  calm  weather  to 
aYOid  drift,  do  not  enter  treated  areas 
unprotected  for  12  hours  after  application, 
dispose  of  unused  material  and  rinse  water 
by  autoclaving.  and  for  use  only  in 
accordance  with  the  terms  and  conditions  of 
the  F.xperimental  Use  Permit. 

The  proposed  EUP  programs  include 
collection  of  data  on  the  dissemination 
and  survival  of  the  bacteria  in  the 
environment  and  monitoring  of  bacterial 
populations  on  plants,  in  the  soil  and  in 
or  on  bees  and  other  insects  associated 
with  the  treated  strawberry  blossoms 
during  the  proposed  field  trails. 

Following  review  of  the  AGS 
applications  and  any  comments 


received  in  response  to  this  notice,  EPA 
will  decide  whether  to  issue  or  deny  the 
EUPs  and.  if  issued,  under  what 
conditions  the  experiments  are  to  be 
conducted.  Any  issuance  of  an  EUP  by 
the  Agency  will  be  announced  in  the 
Federal  Register. 

Dated:  August  13. 1985. 
Douglas  D.  Campt. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  85-19925  Filed  8-20-85:  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(FCC  85-342] 

Common  Carrier  Services; 
Prescription  of  Revised  Depreciation 
Rates  for  AT&T  Communications — 
Interstate  Division 

AGENCY:  Federal  ConiHUnications 
Commission. 

ACTION:  Depreciation  Rate  Prescription 

Order. 

SUMMARY:  Pursuant  to  section  4(i)  and 
220(b)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C  4(i)  and 
220(b],  Federal  Communications 
Commission  has  ordered  the  American 
Telephone  and  Telegraph 
Communications"  Interstate  Division 
(AT&T-ISD)  to  apply  the  percentages  of 
depreciation  and  amortization  amounts 
which  are  set  forth  in  the  Appendix  to 
the  Order.  AT&T-ISD  filed  for  revised 
depreciation  rates  for  various  accounts 
and  submitted  studies  and  data  to 
substantiate  its  requests.  The  intended 
effect  of  this  action  is  to  charge,  as 
accurately  as  circumstances  will  allow. 
the  cost  of  consumption  of  depreciable 
assets  to  the  periods  in  which  the  assets 
are  useful  in  the  production  of  revenues. 

EFFECTIVE  DATE:  AT&T-ISD  is  to  apply 
the  dppreciation  rates  as  of  January  1. 
1985. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  P.  Moran,  Chief,  Depreciation 
Rates  and  Cost  Accounting  Branch.  (202 

632-7500. 

Memorandum  Opinion  and  Order 

In  the  matter  of  The  prescription  of  revised 
depreciation  rates  for  T&T  Communications- 
Interstate  Division. 

Adopted:  July  1. 1985. 

Released:  July  9. 1985. 

Bv  the  Commission. 


33842 


Federal  Register  /  Vol.  50.  No.  162  /  Wednesday.  August  21.  1985  /  Notices 


Introduction 

1.  The  American  Telephone  and 
Telegraph  Company  (AT&T]  filed  a 
petition  on  May  11, 1984.  requesting  that 
the  Commission  prescribe  revised 
depreciation  percentages  for  all 
depreciable  accounts  of  AT&T 
Communication-Interstate  Division 
(ISD)  and  for  each  of  its  twenty-two 
interexchange  subsidiaries  (IXCs)' 
effective  January  1, 1985.  AT&T 
proposes  depreciation  rates  based  upon 
revisions  in  the  life  and  salvage 
estimates  and  the  methods  used  to 
compute  its  currently  prescribed  rates. 
In  this  order  we  consider  only  the  rates 
proposed  for  the  ISD.  The  rates 
proposed  for  the  IXCs  will  be 
considered  in  a  subsequent  order. 

n.  Discussion  of  Issues 

2.  The  Common  Carrier  Bureau  issued 
a  public  notice  on  September  28. 1984, 
which  outlined  AT&Ts  petition  and 
invited  comments  thereon  by  November 

27. 1984,  and  reply  comments  by  January 

11. 1985.  Comments  were  submitted  by 
AT&T  and  all  seven  of  the  Regional  Bell 
Operating  Companies  (RBOCs).  GTE, 
United  States  Telephone  Association 
(USTA),  MCI,  fourteen  state  regulatory 
commissions,  and  two  state  consumer 
counsel  agencies.  Reply  comments  were 
submitted  by  AT&T,  three  of  the  RBOCs. 
GTE,  USTA,  the  International 
Commimications  Association,  the  Ad 
Hoc  Telecommunications  Users 
Committee,  and  three  state 
commissions.  In  general  the  telephone 
carriers  support  the  depreciation 
methods  proposed  in  AT&Ts  petition 
and  request  that  the  use  oi  these 
methods  be  authorized  for  all 
telecommunications  common  carriers.  In 
general,  the  state  commissions, 
consumer  counsel  agencies,  and 
telecommunications  user  committees 


•  The  twenty-two  interexchange  carriers  are  ai 
follows:  ATaT  Communications  of  California.  Inc., 
AT4T  Communications  of  Delaware.  Inc..  AT&T 
Commurications  of  Illinois.  Inc.  AT*T 
Communications  of  Indiana.  Inc..  AT&T 
Communications  of  Mar>'lan<l,  Inc.  ATST 
Communications  of  Michigan.  In&,  ATftT 
Communications  of  the  Midwest.  Inc..  AT&T 
Communications  of  the  Mountain  Slates.  Inc..  AT&T 
Communications  of  .Nevada.  Inc.,  AT&T 
Communications  of  New  England,  Inc.,  AT&T 
Communications  of  New  Jersey,  Inc..  AT&T 
Communications  of  New  York,  Inc.,  AT&T 
Communications  of  Ohio,  Inc..  AT&T 
Communications  of  the  Pacific  Northwest.  Inc.. 
AT&T  Communications  of  Pennsylvania.  Inc..  AT&T 
Communications  of  the  South  Central  States,  Inc.. 
AT&T  Communications  of  the  Southern  States.  Inc., 
AT&T  Communications  of  the  Southwest.  Inc.. 
AT&T  Communications  of  Virginia,  Inc..  AT&T 
Communications  of  Washington.  D.C..  Inc..  AT&T 
Communications  of  West  Virginia.  Inc..  and  AT&T 
Communications  of  Wisconsia  Inc. 


oppose  the  adoption  of  the  methods 
proposed  by  AT&T.* 

3.  The  commenting  parties  raised 
many  issues.  In  this  order,  however,  we 
deal  only  with  the  following  issues 
which  specifically  relate  to  the 
prescription  of  ISD's  depreciation  rates: 
(1)  Do  current  methods  used  to  compute 
the  ISD's  depreciation  rates  provide  it  a 
reasonable  opportunity  to  recover  its 
reserve  deficiencies?  (2)  If  current 
methods  are  inadequate,  what 
alternative  methods  should  be  adopted? 
(3)  What  life  and  net  salvage  factors 
should  be  used  to  compute  the 
depreciation  rates  at  issue?  (4)  What 
should  be  the  effective  date  of  any 
revised  depreciation  rates? 

A.  AT&T's  Proposed  Methods 

4.  In  our  final  decision  in  Property 
Depreciation.  Docket  No.  20188,  83  FCC 
2d  267  (1980),  reconsideration.  87  FCC 
2d  916  (1981),  we  approved  the  use  of 
equal  life  group  (ELG)  depreciation 
methods  for  plant  placed  in  service  after 
January  1. 1981.  We  did  not  approve  the 
use  of  ELG  for  embedded  (i.e..  pre-1981 
vintage)  plant  because  of  the  increased 
complexity  and  cost  that  would  result 
and  the  unavailability  of  vintage  records 
necessary  to  implement  the  method  for 
embedded  plant.  Furthermore,  we 
believed  that  the  use  of  the  remaining- 
life  method  (which  was  also  approved  in 
the  decision)  would  permit  100% 
depreciation  and,  thus,  make  the  use  of 
ELG  unnecessary  for  embedded  plant. 

5.  In  1983  and  1984  many  of  the  BOCs 
proposed  a  new  set  of  depreciation 
procedures  which  they  called  the 
straight-line-age-life  (SLAL)  method. 
These  procedures  differ  from  those 
which  the  Commission  uses  to  prescribe 
depreciation  rates  in  the  following  ways: 

(1)  The  ELG  procedures  is  used  for 
embedded  plant  as  well  as  new 
additions,  in  contrast  with  the  current 
policy  of  applying  ELG  to  new  plant 
additions  only. 

(2)  Net  plant  weighting  procedures  are 
used  with  vintage  reserves  which  are 
based  upon  allocations  derived  from 
current  theoretical  reserve  studies.  This 
is  in  contrast  with  the  current 
Commission  policy  of  using  gross  plant 
weighting  procedures.  In  addition,  in  our 
Supplemental  Opinion  and  Order  in 
Docket  No.  20188,  87  FCC  2d  1112  (1981), 
we  found  that  it  is  inappropriate  to 
allocate  book  reserves  using  theoretical 
reserve  studies.  In  that  order  we  stated 
that  such  an  allocation  must  be  based 
upon  the  actual  debits  and  credits  that 
have  occurred  over  time. 


After  thorough  consideration  of  an 
abundance  of  comments  provided 
primarily  by  the  carriers  and  the  state 
commissions,  we  rejected  the  use  of  the 
SLAL  method  in  our  1983  depreciation 
prescription  orders.'  We  rejected  the 
SLAL  method  for  the  same  reasons  we 
rejected  ELG  for  embedded  plant  (See 
paragraph  4),  and  because  we  believed 
that  the  use  of  the  SLAL  method  would 
result  in  too  much  volatility  in  the 
telephone  carriers'  revenue  requirement 
patterns.  As  we  stated  in  that  order: 

.  .  .  The  use  of  the  SLAL  method  would 
immediately  raise  depreciation  rates  for  most 
of  the  BOCs  by  from  two  to  three  percent  of 
their  original  costs.  Nationwide,  this  amounts 
to  approximately  four  billion  dollars  a  year  in 
increased  depreciation  expense.  This  large 
increase  using  the  SLAL  method  would  be 
followed  by  a  rapid  decrease  in  depreciation 
expense  to  less  than  that  which  would  result 
from  the  existing  methods  by  1990.* 

6.  In  its  petition  AT&T  states  that  it 
has  substantial  depreciation  reserve 
deHciencies  and  that  if  it  is  not  allowed 
to  use  more  liberal  depreciation 
methods  than  those  which  the 
Commission  has  authorized  in  the  past, 
it  will  not  have  a  reasonable  opportunity 
to  fully  recover  its  capital.  AT&T 
proposes  the  following  changes  in  the 
Commission's  depreciation  methods 
which  it  claims  will  enhance  its  chances 
recovering  its  reserve  deficiencies: 

(1)  The  use  of  the  ELG  procedure  for 
embedded  plant. 

(2)  The  use  of  net  plant  weighting 
procedures  using  vintage  reserves  which 
were  developed  in  conjunction  with  the 
divestiture.* 

7.  AT&T  argues  that  its  method  is  not 
SLAL  because  it  applies  the  net  plant 
weighting  concept  based  on  vintage 
reserves  developed  in  conjunction  with 
divestiture  instead  of  vintage  reserves 
developed  from  current  theoretical 
reserve  studies.  However,  the  vintage 
reserves  developed  in  conjunction  with 
divestiture  were,  in  fact,  based  upon 
allocations  derived  from  the  BOCs 
current  theoretical  reserve  studies."  As 
a  result  AT&Ts  proposed  changes, 
when  taken  together,  are  the  same  SLAL 
method  which  the  Commission  has 
already  considered  and  rejected. 

8.  Neither  AT&T  nor  the  other  carriers 
that  responded  to  the  public  notice  have 


'  Copies  of  these  comments  and  reply  comments 
are  available  for  inspection  in  the  Commission's 
Common  Carrier  Bureau  offices. 


'  See,  e.g..  Depreciation  Rates,  96  FCC  2d  257 
(1983).  reconsideration.  FCC  Order  84-^505.  released 
October  31. 1984. 

*  Id.  at  266. 

*  Modification  of  Final  Judgment  in  United  Stales 
V.  AT&T.  552  F.  Supp.  131  (D.D.C.  1982).  off  d  sub 
nom.  Maryland  v.  United  States,  460  U.S.  1001 
(1983). 

*  AT&T  Plan  of  Reorganization,  pp.  143-161, 
approved  in  United  States  v.  Western  Electric  568 
F.  Supp  1057  (D.D.C.  1983). 
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provided  new  or  convincing  arguments 
or  new  information  that  would  justify  a 
reversal  of  our  prior  orders  and 
acceptance  of  the  SLAL  method.  As  a 
result,  we  reject  AT&Ts  proposed 
method  change.  Nevertheless,  because 
there  is  merit  in  AT&T's  argument  for 
relief,  we  adopt  the  depreciation 
changes  described  below. 

B.  Alternative  Methods 

9.  We  agree  with  several  of  AT&Ts 
contentions,  among  them:  (1)  That  thete 
is  a  substantial  shortfall  in  the  ISO 
reserve:^  (2)  that  competition  in  AT&Ts 
interstate  telecommunications  markets 
is  substantial  and  is  increasing;  and  (3) 
that  the  use  of  current  depreciation 
methods  may  not  be  adequate  to  allow 
AT&T  a  reasonable  opportunity  for  100% 
capital  recovery. 

10.  In  recent  years  this  Commission 
has  consistently  pursued  policies 
designed  to  open  interstate, 
interexchange  markets  to  competition.' 
The  Modification  of  Final  Judgment 
(MJF).  supra  note  5,  was  also  designed 
to  enhance  competition  in  the 
interexchange  service  market,  most 
particularly  by  the  requirement  that 
BOCs  provide  equal  access  to  their  local 
exchanges  to  all  interexchange 
carriers.'  There  is  evidence  that  AT&T 
is  indeed  experiencing  growing 
competition.  For  example,  in  1983,  the 
other  common  carriers  (OCCs)  had  an 
estimated  net  plant  investment  of  some 
S5-6  billion  as  compared  to  AT&T's 
inter-city  net  plant  Envestment  of  $11 
billion,  and  in  1984,  the  OCCs  projected 
construction  budgets  were  expected  to 
account  for  three-fourths  of  the 
industry's  total  additions  for  new- 
capacity. '°  Implementation  of  equal 
access  should  intensify  the  competition 
faced  by  AT&T.  The  full  impact  of 
increased  competition  in  interstate, 
interexchange  services  is  likely  to 
become  evident  within  the  next  few 
years. 


'  Our  stafrs  studies  show  that  the  ISDs 
depreciation  reserve  has  a  shortfall  of 
approximately  7%  of  its  plant  investment,  or 
approximately  S70Q  million.  This  is  substantial  by 
any  measure. 

'  See.  e.g..  Resale  and  Shared  Use  of  Common 
Carrier  Services.  60  FCC  2d  261  (1976). 
reconsideration.  62  FCC  2d  583  (1977).  a^d  sub 
nom.  AT»T  v.  FCC  572  F2d  17  (2d  Cir.);  cert,  denied 
439  US  875  (1978). 

•  552  F.  Supp.  at  188. 

'0  Inquiry  on  l^ng-Run  Regulation  of  AT&T's 
Basic  Domestic  Interstate  Service.  CC  Docket  No. 
83-1147.  46  FR  51340  (November  8, 1983).  Comments 
of  AT&T  at  pg.  31. 

' '  For  example,  our  staff  has  estimated  that  the 
depreciation  reserve  deficiency  for  the  COE- 


11.  The  continued  application  of  the 
remaining-life  method  would  not  fully 
resolve  the  ISO's  reserve  deHciencies  for 
from  10  to  20  years  in  certain 
accounts."  We  anticipate  that,  well 
before  that  time,  competition  will  have 
created  an  environment  in  which  prices 
are  largely  market-driven  rather  than 
cost-driven.  We  cannot  assume  that 
under  such  competitive  conditions, 
AT&T  could  charge  a  market  price  for 
its  services  and  still  recover  the  costs 
represented  by  its  deficiencies. 
Therefore,  in  order  to  allow  AT&T  a 
reasonable  opportunity  to  recover  its 
reserve  deficiencies,  we  depart  from 
current  depreciation  methods,  at  least 
for  those  accounts  with  relatively  long 
remaining  lives. 

12.  As  an  alternative  to  the  current 
methods,  we  oppose  to  use  an 
amortization  procedure  similar  to  that 
which  we  recently  approved  for  Illinois 
Bell  ^-  to  resolve  the  ISO's  reserve 
deficiencies  for  accounts  that  have 
estimated  remaining  lives  in  excess  of 
four  years.  For  accounts  with  remaining 
lives  of  four  years  or  less,  the  use  of 
existing  methods  (i.e.,  remaining-life] 
should  be  adequate.  Our  selection  of  a 
four  year  amortization  period  for  the 
reserve  deficiency,  rather  than  a  longer 
period,  is  based  upon  our  assumption 
that  within  a  few  years  after  equal 
access  has  been  fully  accomplished, 
competition  in  the  interstate  market  will 
have  developed  to  the  point  where  the 
recovery  of  today's  reserve  deficiencies 
will  be  extremely  unlikely.  On  the  other 
hand,  a  period  of  less  than  four  years 
would  have  an  unjustifiable  impact  on 
rates  for  consumers  given  the  current 
competitive  environment.  >'  We  direct 
AT&T  to  provide  the  data  necessary  for 
our  staff  to  closely  monitor  ISO's 
reserves  and  we  direct  our  staff  to 
recommend  any  changes  in  the 
amortization  period  that  may  be 
warranted  by  changing  conditions.'* 


Electronic  Account  is  approximately  $110  million, 
and  its  estimated  remaining  life  is  13  years. 

'*  See.  eg..  Order  FCC  84-620.  released  December 
19. 1984. 

"  As  we  stated  in  Depreciation  Rates.  96  FCC  2d 
at  273.  our  objective  in  establishing  an  amortization 
schedule  is  "to  write  off  the  investment  in  a  timely 
manner  while  not  overly  distorting  the  income 
statement  of  any  given  period."  For  example,  if  a  2 
year  amortization  period  were  used,  the  carrier's 
annual  revenue  requirement  would  increase  by 
nearly  S200  million. 

'*  Competitive  conditions  in  the  interstate 
transmission  market  are.  of  course,  among  the 
matters  in  issue  in  our  ongoing  Long-Run  Regulation 
proceeding,  CC  Docket  No.  83-1147.  supra  note  9. 


13.  Most  of  the  local  exchange  canien 
(LECs)  which  submitted  commentB  in 
this  proceeding  propose  that  they  be 
allowed  to  use  the  same  methods  as 
AT&T.  In  this  order,  however,  we  have 
addressed  only  ISO.  Our  conclusion  that 
ISO  requires  a  revision  in  the  methods 
used  to  resolve  its  reserve  deficiencies 
is  based  on  considerations  peculiar  to 
ISO  and  is  without  prejudice  to  any 
determinations  we  might  make  in  the 
future  regarding  depreciation  methods  to 
be  used  by  individual  LECs  and  AT&Ts 
22KCs.>» 

C.  Life  and  Salvage  Factors 

14.  After  reviewing  AT&Ts  equipment 
life  and  net  salvage  proposals,  the 
underlying  data,  and  the  comments  in 
response  to  the  public  notice,  our  staff 
developed  a  set  of  life  and  salvage 
factors  for  the  ISO  plant  Accordingly, 
we  concur  in  the  life  and  salvage 
recommendations  of  our  staff  as 
reflected  in  the  depreciation  rates 
shown  in  the  Appendix. 

D.  Effective  Date 

15.  AT&T  requested  an  effective  date 
of  January  1. 1985  in  its  petition.  As 
AT&Ts  request  is  in  accordance  ivith 
our  rules,"  and  there  were  no 
comments  in  opposition  to  the  proposed 
effective  date,  we  grant  AT&Ts 
effective  date  as  proposed. 

III.  Ordering  Clause 

16.  Accordingly,  it  is  ordered, 
pursuant  to  sections  4(i]  and  22D(b)  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  4(i)  and  220(b).  That 
the  revised  depreciation  percentages 
and  amortization  periods  set  forth  in  the 
.Appendix  to  this  Order  are  prescribed 
effective  January  1. 1985. 

Federal  Conununications  Commission. 
William  J.  Tricarico. 

Secretar}'. 


"  We  wish  to  make  clear  that  our  rationale  for 
granting  AT&T  this  reUef  does  not  necessarily  apply 
tc  the  exchange  carriers.  We  recognize  that  the 
LECs  also  have  reserve  deficiency  problenw  at 
indicated  in  their  comments  in  this  proceeding. 
V.'hile  we  have  nothing  before  us  to  address  this  at 
this  time,  we  have  pre\iously  indicated  that  on  a 
case-by-case  basis  and  with  the  concurrence  of  the 
appropriate  state  commission,  we  will  entertain 
requests  from  the  LECs  for  permission  to  use  the 
amortization  approach  for  the  elimination  of  the 
LEC  reserve  deficits  in  embedded  plant.  See  Order 
FCC  84-620,  released  December  19. 1984.  Such  an 
approach  would  take  into  account  the  regional 
differences  in  operating  environment  plant 
modernization,  and  rate  impact  which  exist  for  each 
LEC  and  in  each  stale  jiLrisdiction. 

^ '  See  S  43.43(e)  of  our  Rules. 
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Radio  Broadcasting;  Preparation  for 
an  Internationa!  Telecommunication 
Union  Region  2  Administrative  Radio 
Conference  for  the  Planning  of 
Broadcasting  In  the  1605-1705  kHz 
Band 

agency:  Federal  Communications 

Commission. 

action:  First  Report. 


summary:  This  action  sets  forth  the 
FCC's  recommendations  for  United 
States  proposals  to  be  advanced  at  an 
upcoming  Region  2  international 
conference  on  the  expansion  of  the  AM 
band  to  include  the  frequencies  from 
1605  kHz  to  1705  kHz.  Establishment  of 
United  States  positions  is  a  key  aspect 
of  preparations  for  the  conference. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  David,  Mass  Media  Bureau. 
(202)  B32-7792 
or 

Wilson  La  FoUette.  Mass  Media  Bureau, 
(202)  632-5414. 

SUPPLEMENTARY  INFORMATION: 
Hrst  Report 

In  the  matter  of:  Preparation  for  an 
International  Telecommunication  Union 
Region  2  Administrative  Radio  Conference 
for  the  planning  of  broadcasting  in  the  1605- 
1705  kHz  Band  (Gen  Docket  No.  84-^67). 

Adopted:  July  29. 1985. 

Released:  August  12,  1985. 


By  the  Commission. 
Introduction 

1.  The  subject  proceeding  was 
instituted  in  order  to  develop  a  record  to 
assist  the  Commission  in  its 
preparations  for  the  international 
Conference  on  the  use  of  the  expanded 
AM  band  from  l605  kHz  to  1705  kHz.' 
The  First  Notice  of  Inquiry  {"First  NOF') 
in  this  proceeding,  adopted  on  May  10, 
1984,  and  the  Second  Notice  of  Inquiry 
("Second  NOr)  adopted  December  20. 
1984,  invited  comment  on  the  various 
issues  that  were  to  be  explored  as  part 
of  the  preparations  for  the  Expanded 
Band  Conference  which  is  to  plan  the 
broadcast  use  of  the  band  from  1605  to 
1705  kH2.2  The  Conference  itself  is  to  be 
held  in  two  sessions.  The  First  Session 


'  For  simplicity,  we  shall  refer  to  this  Regional 
Administrative  Radio  Conference  ("RARC")  as  the 
Expanded  Band  Conference. 

'  The  Expanded  Band  Conference  is  an  outgrowth 
of  the  1979  World  Administrative  Radio  Conference 
("W.'VRC")  which  was  held  to  revise  portions  of  the 
International  Radio  Regulations  and  to  review  the 
allocation  of  frequency  bands  to  the  various  radio 
services  within  the  three  International 
Telecommunication  Union  ('TTU")  regions.  In 
Region  2  (the  Western  Hemisphere),  the  band  1605- 
1705  kHz  was  reallocated  to  radio  broadcasting  and 
the  Expanded  Band  Conference  was  scheduled  to 
plan  the  broadcasting  use  of  this  band.  In  particular, 
reference  should  be  tpade  to  Recommendation  No. 
504  of  the  W.ARC  Final  Acts  (Geneva  1979). 
Resolution  So.  1.  Nairobi.  1982  and  to  Resolution 
913  of  the  39th  Ses.nion  of  the  FTU  Administrative 
Council  meeting  of  April  2-19. 1984.  which  look  the 
steps  necessary  to  convene  the  Conference  and  to 
set  forth  its  agenda.  Pertinent  portions  of  these 
documents,  including  the  Conference  agenda,  are 
attached  as  Appendix  2. 


is  scheduled  for  three  weeks  in  Geneva, 
beginning  on  April  14. 1986.  During  this 
session  the  necessary  technical  criteria 
and  plannin.q  methods  are  to  be 
developed  for  submission  to  the  Second 
Session,  which  is  scheduled  for  the  third 
calendar  quarter  of  1988. 

2.  The  First  NOI  pointed  out  the  other 
preparatory  efforts  that  would  be 
pursued  in  anticipation  of  the  Expanded 
Band  Conference.  These  included  the 
continuing  efforts  of  Study  Group  6  of 
the  CCIR  3  and  in  particular  IWP  6/4, 
(an  Interim  Working  Party  of  Study 
Group  6)  which  is  charged  with  the  task 
of  considering  methods  for  calculating 
skywave  field  strength  in  the  expanded 
band  as  well  as  the  Joint  Interim 
Working  Party  ("JIWP")  of  CCIR  study 
groups  3,  8  &  10  that  is  examining 
several  questions  relating  to  the 
technical  standards  to  be  employed  in 
the  expanded  band.  Likewise,  the 
Organization  of  American  States'  Inter- 
American  Telecommunicatins 
Conference  ("CITEL")  was  expected  to 
deal  with  Conference  preparatory 
matters  through  its  Permanent  Technical 
Committee  II  ('PTC  11 ").  PTC  II  focuses 
on  radio  broadcasting  and  it  was 
expected  to  meet  periodically  to 
consider  matters  related  to  the 
Conference.  Also,  meetings  with  other 
Administrations  were  anticipated,  either 
on  a  bilateral  or  multilateral  basis. 
Finally,  comment  was  sought  on  the 
possible  use  of  the  Radio  Advisory 


'  The  International  Radio  Consultative 
Committee. 
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Committee  to  help  develop  material  to 
assist  the  Conference  preparations.* 

3.  During  this  same  period, 
preparatory  work  for  the  conference 
was  pursued  by  the  Technical  and 
Allocation  Subgroups  of  the  Radio 
Advisory  Committee.  Both  Subgroups 
held  a  series  of  meetings  during  which 
all  interested  parties  were  able  to 
participate  in  the  development  of  data 
on  the  technical  issues  posed  by  the  use 
of  the  expanded  band  and  the 
requirements  for  its  use.  Both  Subgroups 
made  a  vital  contribution  to  the  work  of 
the  Commission.  Particularly,  the 
Technical  Subgroup  has  aided  the 
Commission  by  helping  to  develop 
technical  criteria  which  have  been 
informally  presented  at  CITEL  meetings. 
The  recent  report  of  the  Allocations 
Subgroup  is  expected  to  provide  similar 
benefit  as  the  Commission  considers 
how  best  to  respond  to  requirements  for 
use  of  this  band.  This  includes  a  number 
of  important  domestic  issues  such  as  the 
appropriate  way  to  deal  with  Travelers 
Information  Stations  ("TIS")  and 
Federal  Governments  agency  requests 
for  the  use  of  a  portion  of  the  expanded 
band  by  these  stations. 

4.  In  addition,  the  First  NOI  raised  a 
series  of  issues  on  which  comments 
were  invited,  these  included  how  best  to 
use  the  new  spectrum  which  is  to 
become  available  for  broadcasting  as 
well  as  how  to  deal  with  current  users  of 
this  band,  including  the  TIS  now 
conducted  on  1610  kHz.  In  addition, 
comments  were  invited  on  how  best  to 
deal  with  inter-regional  sharing  in  view 
of  the  fact  that  in  both  Regions  1 
(Europe  and  Africa)  and  Region  3  (Asia 
and  the  Pacific)  this  band  is  used  for 
other  types  of  services.  In  putting  these 
subjects  forward  for  comment  the 
Commission  did  not  indicate  any 
predisposition  as  to  their  resolution. 
Rather,  each  was  accompanied  by  a 
narrative  setting  forth  the  context  in 
which  the  questions  arose  so  that  the 
commenting  parties  would  have  a  better 
basis  for  formulating  their  responses. 
There  were  many  questions  to  consider, 
particularly  in  the  area  of  how  best  to 
use  the  expanded  band.  These  included 
the  broadcasting  requirements  to  be 
considered  and  the  technical  standards 
to  be  employed  in  conducting  operations 
in  the  expanded  band.  Because  of  their 
importance,  several  of  these  subjects 
were  highlighted,  notably  power  limits, 
interference  protection  standards  and 
signal  propagation. 


5.  After  review  of  the  record 
developed  in  response  to  the  First  NOI 
and  taking  into  account  the  information 
gained  through  its  participation  in  other 
ongoing  activities  in  this  area,  the 
Commission  was  able  to  further  refine 
its  views  and  it  set  them  forth  in  the 
Second  NOI.  There  was  general 
agreement  that  the  additional  spectrum 
should  be  treated  as  an  extension  of  the 
existing  AM  band  rather  than  as  a 
separate  band  with  its  own  set  of 
technical  standards.  As  a  result,  in  the 
Preliminary  Views  set  forth  in  the 
Second  NOI,  we  proposed  that  the 
protection  ratios,  class  of  emission  and 
bandwidth  of  emission  should  remain 
the  same.  This  was  designed  to  facilitate 
prompt  effectuation  of  the  expanded 
band  by  enhancing  the  yearly 
availability  of  receivers  capable  of 
receiving  the  newly  available 
frequencies.  This  in  turn  was  seen  as 
providing  an  important  stimulus  to  early 
commencement  of  broadcasting  in  this 
band.  No  dispute  as  to  these  points  was 
raised  in  the  responses  to  the  Second 
NOI.^  In  addition  to  responses  to  the 
Commission's  specific  proposals,  further 
information  was  sought  on  several 
unresolved  areas,  notably  planning 
methods  for  use  of  the  band.  Further 
comment  was  welcomed  as  a  means  for 
refining  the  recomendations  the 
Commission  would  adopt  for  submission 
to  the  Department  of  State  for 
forwarding  to  the  First  Session  of  the 
Conference." 

6.  Based  on  the  record  which  has  been 
developed  in  this  matter  it  has  been 
possible  for  the  Commission  to  develop 
recommended  U.S.  proposals  on  many 
of  the  issues  included  in  the  Conference 
Agenda  for  submission  to  the 
Department  of  State.^  The  one  notable 


*  In  fact,  the  Radio  Advisory  Committee's  charter 
was  specifically  revised  and  extended  so  that  it 
could  play  a  role  in  developing  material  for  use  by 
the  Commission  in  its  preparations  for  the 
Conference. 


'  However,  a  question  in  this  regard  was  raised 
before  the  Allocation  Subgroup.  Specifically,  the 
National  Black  Media  Coalition  ('.NBMC")  raised 
the  possibility  of  9  kHz  channel  specing  in  lieu  of 
the  10  kHz  spacing  used  in  the  current  AM  band. 
However,  it  was  noted  that  such  an  arrangement 
would  introduce  serious  impediments  to  the  prompt 
effectuation  of  service  in  the  expanded  band. 
Instead  of  the  relatively  simple  and  inexpensive 
redesign  of  receivers  to  include  the  new  band,  they 
would  have  to  be  more  extensively  redesigned 
resultir^g  in  significantly  greater  cost  to 
accommodate  two  different  sets  of  specifications. 
Thus,  adopting  NBMC's  proposal  could  seriously 
delay  inauguration  of  service  in  the  new  band  and 
thereby  run  counter  to  the  needs  of  all  groups, 
including  NBMC.  in  this  regard. 

*  The  Commission  also  pointed  out  that  these 
Preliminary  Views  would  play  a  part  in  upcoming 
international  meetings. 

'  A  summary  of  these  recommended  proposals  is 
contained  in  Appendix  1.  The  proposals  themselves 
are  contained  in  Appendix  2. 


exception  is  the  planning  method  to  be 
used,  on  which  the  Commission  has 
been  benefitted  by  a  wide  range  of 
submissions.  The  Commission  is  in  the 
process  of  doing  its  own  studies  to 
determine  whether  assignment  or 
allotment  planning  is  preferable. 
Because  of  the  interrelationship  of 
planning  to  the  issue  of  maximum 
power,  the  Commission  also  has 
reserved  a  final  judgment  in  that  regard. 
Both  matters  will  be  dealt  with  by  the 
Commission  in  a  future  report  when 
these  studies  have  been  completed. 

Procedural  Matters 

7.  Accordingly,  pursuant  to  sections 
4(i),  303  and  403  of  the  Communications 
Act  of  1934,  as  amended,  it  is  ordered 
that  the  FCC  Recommended  Proposals 
are  adopted  for  submission  to  the 
Department  of  State. 

8.  Further  information  on  the  matters 
discussed  in  this  Report  may  be 
obtained  from  Wilson  A.  La  FoUette 
(202)  632-5414  or  lonathan  David  at 
(202)  632-7792,  both  of  the  Mass  Media 
Bureau. 

Federal  Communications  Commission. 
William  Tricarico, 

Secretary. 

Appendix  1. — Discussion  of  Propoub 
Recommended  by  the  Federal 
Communications  Commission  for  the 
Region  2  Administrative  Radio 
Conference  To  Establish  a  Plan  for  the 
Broadcasting  Service  in  the  Band  1616- 
1705  KHZ  in  Region  2 

FCC  Recommendations 

/.  Introduction 

The  following  summarizes  the  FCC 
recommendations  for  U.S.  proposals  to 
the  Expanded  Band  Conference.  It  offers 
a  brief  overview  of  the  basic  principles 
embodied  in  these  proposals  and 
provides  elaboration  on  some  of  the 
major  technical  areas  to  be  considered 
at  the  Conference.  We  have  followed 
the  format  and  Agenda  numbering 
scheme  contained  in  the  Administrative 
Council  Resolution  No.  913  wherever 
possible.'  As  appropriate,  new 
subdivisions  have  been  added  under  the 
various  agenda  items.  The  specific 
technical  proposals  themselves  are 
contained  in  Appendix  2. 

To  meet  the  requirements  for  the  most 
effective  use  of  this  band,  the 
Commission  has: 

•  Developed  technical,  operational, 
and  plaiming  principles,  permitting  the 
most  expeditious  implementation  of  the 


'  Resolution  913  as  well  as  excerpts  from  the  text 
of  other  documents  pertinent  to  the  convening  of  the 
Conference  are  contained  in  Appendix  2. 
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expanded  band,  while  satialying  the 
requirements  of  all  countries  on  an 
equitable  basis. 

•  Developed  proposals  involving  a 
minimum  of  regulatory  constraints  with 
a  maximum  of  flexibility,  both  in  the 
development  and  implementation  of  any 
planning  method,  and  the  adoption  of 
procedures  permitting  the  growth  of  the 
AM  broadcasting  service  in  this 
expanded  band  in  our  Hemisphere. 

Specifically,  we  believe  that  to 
achieve  these  objectives  the  technical 
criteria  contained  in  the  Regional 
Agreement  for  the  Medium  Frequency 
Broadcasting  Service  in  Region  2  (Rio 
Final  Acts)  for  the  existing  AM  band 
(535-1605  kHz)  generally  should  be 
applied  to  the  expanded  band  at  1605- 
1705  kHz  to  the  maximum  extent 
possible  in  recognition  of  the  fact  that 
the  new  frequency  band  is  best 
considered  as  an  extension  of  the 
existing  band.  Such  an  approach  would 
promote  the  earlier  availability  of 
receivers  capable  of  receiving  the 
extended  band,  which  in  turn  would 
foster  the  early  commencement  of 
service  on  these  frequencies  in  Region  2. 
Moreover,  it  would  be  possible  to  use 
many  of  the  existing  planning  tools  and 
computer  techniques  that  already  have 
been  successfully  applied  to  AM 
planning  activities  in  the  Region. 

//.  FCC  Proposals 

2.1.1.1     Definitions: 

2.1.1.1    The  Commission  recommends 
the  use  of  definitions  adopted  in  the  Rio 
Final  Acts  wherever  possible.  However, 
these  definitions  include  Class  A 
stations,  equivalent  to  clear  channel 
stations,  in  that  they  are  designed  to 
provide  secondary  (skywave)  as  well  as 
primary  (groundwave)  service.  The 
Commission  does  not  believe  that 
establishment  of  Class  A  stations  in  the 
expanded  band  is  appropriate,  and  as  a 
result,  the  definition  of  such  a  station  or 
of  secondary  service  would  not  be 
required. 

2.1.2    Propagation  Data: 

2.1.2.1     Groundwave.  At  the  first 
session  of  the  Region  2  AM 
Broadcasting  Conference  held  in  Buenos 
Aires  in  1980.  a  set  of  groundwave  field 
strength  curves  were  tentatively 
adopted  for  use  in  Region  2.  These 
curves  were  formally  adopted  at  the 
second  session  of  the  conference  in  Rio 
de  Janeiro  in  1981.  These  curves  were 
based  on  a  computer  program  developed 
by  the  FCC  Office  of  the  Chief  Engineer 
(now  the  Office  of  Science  and 
Technology)  and  described  in  FCC/OCE 
Report  No.  RS79-01.  "Investigation  of 
Methods  for  Converting  the  FCC  Ground 
Wave  Field  Intensity  Curves  to  the 
Metric  System."  January  1979. 


Since  then,  the  Commission  has 
amended  its  rules  by  adopting  curves 
equivalent  to  the  curves  in  the  Rio  Final 
Acts  so  that  the  same  curves  could  be 
used  for  both  domestic  and  international 
applications.  The  Commission  was 
concluded  that  the  model  developed  for 
this  purpose  can  be  used  for  calculating 
the  curves  for  the  expanded  band  and 
that  one  curve,  based  on  the  frequency 
of  1655  kHz,  is  apropriate. 

2.1.2.2    Skywave.  The  importance  of 
skywave  propagation  at  these 
frequencies  is  two-fold.  Because  of  the 
disadvantageous  groundwave 
propagation  characteristics  of  the 
expanded  band,  the  distance  to  a  given 
groundwave  signal  contour  is  reduced 
substantially.  As  a  result,  unrealistic 
nighttime  limits  imposed  by  skywave 
interference  can  inappropriately  restrict 
a  station's  ability  to  provide  adequate 
nighttime  coverage.  In  addition,  the 
skywave  interference  can  extend 
beyond  Region  2,  an  issue  which  needs 
to  be  considered  when  determining 
permissible  power  limits.  It  is  important 
to  recognize  that  this  band  is  to  be 
shared  by  different  services  in  different 
regions  of  the  ITU  and  that  inter- 
regional sharing  between  different 
services  requires  an  accurate  skywave 
prediction  method.  Recognizing  these 
points,  the  CCIR  established  in  1983  an 
interim  working  party— IWP  6/4.  CITEL 
has  also  invited  administrations  to 
conduct  necessary  studies  and  to 
coordinate  their  views  with  IWP  6/4.  As 
a  result  of  these  efforts,  improved 
skywave  curves  have  been  developed 
by  the  Office  of  Science  and  Technology 
that  take  into  account  the  effects  of 
latitude.  Reference  to  these  curves  (see 
Chapter  3  of  the  Technical  Criteria) 
reveals  how  important  latitude  is  in 
skywave  propagation. 

In  addition  to  the  selection  of  a  field 
strength  prediction  method,  two  other 
issues  are  presented.  They  are: 

(a)  Diurnal  variation  of  skywave  field 
strengths:  The  Commission  does  not 
propose  the  inclusion  of  curves  to  depict 
the  diurnal  variation  of  skywave  field 
strengths. 

(b)  Calculations  over  short  paths: 
Occasionally  there  is  a  need  to  calculate 
skywave  field  strengths  for  a  short  path 
having  a  great  circle  distance  of  less 
than  100  km.  Great  circle  distance  is 
used  for  Region  2,  but  the  current  field 
strength  curve  for  Region  2  stops  at  100 
km.  On  the  other  hand,  the  actual 
"slant"  distance,  earth-to-sky-to-earth. 
is  being  used  in  Region  1.  This  situation 
has  been  recognized  and  an  appropriate 
methodology  has  been  included  in  the 
curves  which  have  been  developed. 

2.1.3    Modulation  Standards.  The 
Commission  is  of  the  view  that  the 


modulation  standards  to  be  applied  to 
the  band,  1605  kHz  to  1705  kHz.  should 
be  consistent  with  those  in  the  Rio  Final 
Acts  applied  to  the  existing  FM 
broadcasting  band.  535  kHz  to  1605  kHz. 
This  view  is  predicted  upon  the  belief 
that  such  consistency  will  facilitate  the 
design  of  receiving  equipment  for  use  in 
the  expanded  band  and  expedite  its 
availability  to  the  public.  Additionally, 
the  location  of  the  added  broadcasting 
spectrum  adjacent  to  the  existing  band 
provides  the  opportunity  to  treat  both 
broadcasting  segments  in  a  similar 
manner,  thereby  expediting 
consolidation  of  the  two  bands  into  one. 
With  this  in  mind,  the  Commission 
believes  that  the  following  standards 
should  apply  for  international  purposes: 

2.1.3.1  Class  of  Emission.  The 
standard  class  of  emission  should  be 
A3E,  double  sideband  amplitude 
modulation  with  full  carrier.  Classes  of 
emission  other  than  A3E  should  also  be 
permitted  on  condition  that  the  spectral 
distribution  does  not  exceed  that  typical 
of  an  A3E  emission  and  that  there  is  no 
appreciable  degradation  of  co-channel 
and  adjacent  channel  protection.  This 
latter  provision  is  needed  in  order  to 
provide  for  AM  stereo  in  the  expanded 
band  as  is  now  provided  for  in  the 
existing  535-1605  kHz  band. 

2.1.3.2  Channel  Spacing.  The 
channel  spacing  in  the  expanded  band 
should  be  maintained  at  10  kHz.  Use  of 
the  same  10  kHz  channel  spacing  as  is 
now  used  in  the  existing  band,  will 
ensure  that  new  broadcasting  services 
established  in  the  expanded  band  will 
have  the  same  opportunities  for  audio 
quality  and  stereophonic  sound.  Use  of 
the  same  channel  spacing  will  facilitiate 
the  early  commencement  of  service  in 
the  expanded  band. 

2.1.3.3  Frequency  Tolerance.  As 
indicated  in  the  Radio  Regulations,  the 
frequency  tolerance  should  be  20  parts 
of  10*  for  powers  of  10  kW  or  less,  and 
10  Hz  for  powers  greater  than  10  kW.  In 
the  case  of  the  existing  band,  we  note, 
however,  that  coimtries  covered  by  the 
North  American  Regional  Broadcasting 
Agreement  (NARBA)  are  permitted  to 
operate  with  a  frequency  tolerance  of  20 
Hz.  However,  as  this  exception  does  not 
apply  to  the  expanded  band,  any 
transmitting  equipment  which  might  be 
authorized  in  excess  of  10  kW  will  have 
to  meet  the  10  Hz  tolerance. 

2.1.4    The  Effect  of  Receiver 
Characteristics  Upon  AM  Broadcast 
Standards.  The  addition  of  frequencies 
from  1605  to  1705  kHz  will  increase  the 
AM  broadcasting  bank  by 
approximately  10%.  This  small 
incremental  increase  should  not  require 
significant  changes  in  the  design  in  the 
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design  of  AM  receivers  of  a  nature  that 
would  affect  broadcast  standards.  Thus, 
it  is  believed  that  the  characteristics  of 
receivers  currently  available  for  the 
existing  band  can  be  considered  as 
representative  of  those  that  will 
ultimately  be  produced  for  the  expanded 
band  as  well. 

2.1.5    Protection  Ratios.  Required 
Values  for  the  Usable  Field  Strength 
and  for  the  Nominal  Usable  Field 
Strength.  We  are  continuing  to  assess 
atmospheric  noise  information  relating 
to  the  usable  field  strength  and  the 
nominal  usable  field  strength. 
Preliminarily,  we  have  concluded  that 
the  values  of  contours  to  be  protected 
for  planning  purposes  should  be  the 
same  as  those  contained  in  the  Rio  Final 
Acts.  The  Commission  elso  believes  that 
the  current  boundaries  of  Noise  Zones  1 
and  2  can  be  used  for  this  band  as  well. 

2.1.5.1  Co-channel  Protection  Ratio. 
Co-channel  protection  ratios  for  stations 
not  in  a  synchronized  network  should  be 
26  dB.  The  ratio  has  been  successfully 
applied  in  the  United  States  for  many 
decades  and  also  has  been  applied  in 
various  international  agreements  such 
as  NARBA.  It  also  was  included  in  the 
Rio  Final  Acts.  Such  practical 
experience  is  also  supported  by 
subjective  tests  that  have  been 
performed  within  the  United  States  in 
previous  years  to  determine  the 
optimum  co-channel  protection  ratio. 
During  the  mid-1940'8.  such  tests  were 
performed  using  many  types  of 
programs  and  various  combinations  of 
music  and  speech.  They  revealed  that,  in 
the  average,  approximately  67%  of  the 
people  tested  considered  a  protection 
ratio  of  26  dB  to  be  satisfactory. 

2.1.5.2  Adjacent  Channel  Protection 
Ratios.  Predicated  on  the  assumption 
that  characteristics  of  receivers, 
produced  to  cover  the  expanded  bank 
will  not  change  significantly,  the  1st  and 
2nd  adjacent  channel  protection  ratios 
should  be  0  dB  and  -  29.5  dB 
respectively.  These  are  the  ratios  that 
were  adopted  Regionally  in  the  Rio 
Final  Acts,  and  their  use  will  permit 
consistent  application  of  protection 
criteria  throughout  both  the  existing  as 
well  as  the  added  segment  of  the  AM 
broadcasting  band! 

2.1.6    Transmitting  Antenna 
Characteristics  and  Transmitter 
Powers: 

2.1.6.1  Transmitting  Antenna 
Characteristics.  The  same  transmitting 
antenna  characteristics  that  aie  applied 
to  the  existing  band  should  also  be 
applied  to  the  expanded  band. 

2.1.6.2  Transmitting  Powers.  Most 
parties  have  urged  the  Commission  to 
recommend  maximum  powers  in  the 
range  of  1  kW  to  10  kW,  noting  that 


powers  in  excess  of  10  kW  may 
introduce  inefficient  use  of  the  spectrum 
in  view  of  the  poor  groundwave 
propagational  characteristics  of  this 
bank  combined  with  the  high  potential 
for  skywave  interference.  They  also 
note  that  higher  power  could  cause 
problems  in  inter-regional  sharing  and 
that  lower  powers  of  less  than  1  kW  are 
unlikely  to  provide  effective  overall 
service  because  of  the  poor  groundwave 
propagation  in  the  expanded  band 
frequencies.  The  Commission  will 
address  its  recommendations  in  this 
matter  in  a  future  Second  Report. 

2.1.7    Planning  Methods  and 
Guidelines  for  the  Agreement:  The 
Commission  is  continuing  to  explore  this 
subject  and  within  the  next  few  months 
expects  to  offer  specific  proposals  in 
this  regard.  As  described  in  the  Second 
NOI,  the  choice  is  between  assignment 
and  allotment  planning,  or  a 
combination  of  the  two.  Rreference  to 
that  document  should  be  made  for  a 
discussion  of  the  characteristics  of  these 
two  methods  for  planning  use.  However, 
in  this  regard,  the  Commission  does 
consider  it  important  that  particular 
attention  should  be  given  to  maintaining 
the  maximum  degree  of  flexibility  in  any 
broadcasting  plan  to  be  developed  for 
the  1605-1705  kHz  band.  This  would 
have  to  be  consistent  with  the  general 
need  to  satisfy  demand  and  obtain 
adequate  protection  for  future 
broadcasting  services.  The  Commission 
will  address  its  recommendations  in  this 
matter  in  the  future  Second  Report. 
2.1.7.5    Guidelines  for  the  Agreement: 
2.1.7.5.1    The  decision  on  the  form  of 
the  plan  will  determine  the  appropriate 
nature  of  the  associated  regulatory 
procedures  (the  agreement). 

2.2  To  establish  the  Technical 
Criteria.  As  Appropriate,  for  the  Sharing 
of  the  Band  1625-1705  kHz  Between  the 
Broadcasting  Service  and  Other 
Services  in  Region  2  Taking  into 
Account  Nos.  419  and  481  of  the  Radio 
Regulations: 

2.2.1    After  reviewing  the  CCIR  and 
CITEL  Reports  that  address  sharing 
between  the  Region  2  primary  service 
and  permitted  services  allocated  within 
the  1625-1705  kHz  band,  it  is  our  view 
that  sharing  is  not  possible  without 
putting  excessive  restrictions  on  the 
primary  broadcasting  service.  Therefore, 
we  are  making  no  suggestion  at  this  time 
on  how  the  permitted  services  may 
share  this  band  with  the  broadcasting 
service,  as  we  believe  that  any  proposal 
would  too  severely  restrict  that  primary 
use. 

2.3  If  Necessary,  to  Establish  and 
Identify  Specific  Guidelines  for 
Preparatory  Work.  Including  Computer 
Software  Development,  to  be  Carried 


Out  before  the  Second  Session  of  the 
Conference  and  to  Set  Dates  for  the 
Completion  of  this  work: 

2.3.1     Work  is  continuing  in  an  effort 
to  anticipate  and  identify  the  needs  in 
this  area,  and  specific  proposals  in  these 
regards  will  be  offered  at  an  appropriate 
time  prior  to  the  1986-RARC. 

2.4  To  Specify  the  Manner  in  which 
Broadcasting  Requirements  for 
Inclusion  in  the  Plan  should  be 
Submitted  to  the  IFRB  and  to  Fix  the 
Date  by  which  they  should  be 
Submitted. 

2.4.1     We  are  examining  the  issue  of 
the  manner  of  notification.  It  is  not  yet 
possible  to  recommend  a  date  for  such 
submissions. 

2.5  To  Establish  a  Draft  Agenda  for 
the  Second  Session  of  the  Conference. 
Relating  to  the  Establishment  of  an 
Agreement  and  an  Associated  Plan,  to 
be  Submitted  to  the  Administrative 
Council: 

2.5.1    Establishment  of  such  a  draft 
agenda  must  await  further  Regional 
consideration  and  coordination. 

3.  That  Administrations  are 
Encouraged  to  Begin  Considering  their 
Broadcasting  Requirements  for  the  use 
of  the  1605-1705  kHz  Band  in  Order  that 
they  may  be  Prepared  to  Submit  their 
Requirements  to  the  IFRB  by  the  Date 
Established  by. the  First  Session  of  the 
Conference: 

3.1    The  Commission  has  been 
engaged  in  extensive  efforts  to  identify 
broadcasting  requirements  for  this  band 
and  expects  to  b«  in  a  position  to 
provide  these  requirements  in  a  timely 
fashion. 

[PR  Doc.  85-19899  Filed  8-20-85.  8:45  am| 

BtLUNG  COOC  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[Docket  Nos.:  FEMA-REP-5-MN-3] 

The  Minnesota  Radiological 
Emergency  Response  Plan  Site- 
Specific  for  the  lacrosse  Nuctear 
Power  Plant,  Certification  of  Findings 

action:  Certification  of  FEMA  findings 
and  determination. 

In  accordance  with  the  Federal 
Emergency  Management  Agency 
(FEMA)  rule  44  CFR  Part  350,  the  State 
of  Minnesota  submitted  its  plans 
relating  to  the  LaCrosse  Nuclear  Power 
Plant  to  the  Director  of  FEMA  Region  V 
on  June  14. 1984,  for  FEMA  review  and 
approval.  On  March  14, 1985,  the 
Regional  Director  forwarded  his 
evaluation  to  the  Associate  Director  for 
State  and  Local  Programs  and  support  in 
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accordance  with  §  350.11  of  the  FE\f  A 
rule.  Included  in  this  evaluation  is  a 
review  of  the  State  and  local  plans 
around  the  LaCrosse  facility,  and 
evaluations  of  the  joint  exercises 
conducted  on  October  21, 1981,  August 
3, 1982,  and  )une  19. 1984,  in  accordance 
with  §  350.9  of  the  FENIA  rule,  and  a 
report  of  the  public  meeting  held  on 
October  22. 1981.  to  discuss  the  site- 
specific  aspects  of  the  State  and  local 
plans  in  accordance  with  §  350.10  of  the 
FEMA  rule. 

Based  on  the  evaluation  Hy  the 
Regional  Director  and  the  review  by  the 
FEMA  Headquarters  staff.  I  Find  and 
determine  that  the  State  and  local  plans 
and  preparedness  for  the  LaCrosse 
Nuclear  Power  Plant  are  adequate  to 
protect  the  health  and  safety  of  the 
public  living  in  the  vicinity  of  the  plant. 
The  offsite  plans  and  preparedness  are 
assessed  as  adequate  in  that  they 
provide  reasonable  assurance  that 
approp-^iate  protective  actions  can  be 
taken  offsite  in  the  event  of  a 
radiological  emergency  and  are  capable 
of  being  implemented.  However,  while 
there  is  a  public  alerting  and  notification 
(AAN)  system  in  place  and  operational, 
this  approval  is  conditional  on  FEMAs 
verification  to  the  A&N  system  in 
accordance  with  the  joint  Nuclear 
Regulatory  Commission  (NRC)/'FEMA 
criteria  in  NUREG-0654/FEMA-REP-l, 
Rev.  1.  Appendix  3  and  FEMA-13, 
"Standard  Guide  for  the  Evaluation  of 
Alert  and  Notification  Systems  for 
Nuclear  Power  Plants". 

FEMA  will  continue  to  review  the 
status  of  offsite  plans  and  preparedness 
associated  with  the  LaCrosse  Nuclear 
Power  Plant  in  accordance  with  §  350.13 
of  the  FEMA  rule. 

For  further  details  with  respect  to  this 
action,  refer  to  Docket  File  FEMA-REP- 
5-M.\-3  maintained  by  the  Regional 
Director,  FFAIA  Region  V.  Federal 
Center.  Battle  Creek,  Michigan  49016. 

Dated:  August  13. 1985. 

For  the  Federal  Emergency  Management 
.Agency. 

Samuel  W.  Speck, 

Associate  Director. 

[FR  Doc.  a5-19921  Filed  8-20-85:  8:45  am] 

BILUNG  COOE  S7tt-01-M 


FEDERAL  RESERVE  SYSTEM 

Allied  Bankshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.lt  of  the  Boards  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  h-^  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  12, 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 

1.  Allied  Banksharas,  Inc..  Thomson, 
Georgia;  to  acquire  88.75  percent  of  the 
voting  shares  of  Bank  of  Millen,  Millen, 
Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Croesus  Partners  I,  Inc..  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  LaGrange  Bank  &  Trust 
Company,  LaGrange,  Illinois,  and  First 
Burlington  Bank,  Willowbrook, 
Willowbrook,  Illinois. 

2.  First  Channahon  Bancorp.  Inc.. 
Channahon,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Bank  of  Channahon,  Channahon. 
Illinois. 

3. 1st  Source  Corporation.  South  Bend. 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  Marco  Capital 
Corporation,  Plymouth.  Indiana,  thereby 
indirectly  acquiring  1st  Source  Bank  of 
Marshall  County.  Plymouth,  Indiana. 

4.  Hi-Bancorp,  Inc..  Highwood, 
Illinois:  to  acquire  9  percent  of  the 
voting  shares  of  New  Century  Bank, 
Mundelein,  Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Kansas  Bank  Corporation,  Liberal, 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Bank  Services. 


Inc.,  Abilene,  Kansas,  thereby  indirectly 
acquiring  Citizens  Bank  and  Trust  Co., 
Abilene,  Kansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  |.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  First  Anderson  Bancshares.  Inc.. 
Anderson,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  First  State  Bank, 
Cypress,  Texas,  thereby  indirectly 
acquiring  First  State  Bank  of  Magnolia, 
Magnolia,  Texas. 

2.  Rockdale  Bancshares,  Inc., 
Rockdale,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  Bank  and  Trust,  Rockdale, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  15, 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  85-19919  Filed  8-20-85;  8:45  am] 
MIXING  COOE  *210-01-M 


First  Citizens  Bankshares,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organisation  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
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not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  12. 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 

1.  First  Citizens  Bankshares,  Inc.. 
Glennville.  Georgia;  to  acquire  Sunbelt 
Finance  Company.  Inc..  Glennville, 
Georgia,  thereby  engaging  in  making 
small  loans  in  accordance  with 
§  225.25(b)(l)(i)  of  Regulation  Y.  These 
activities  would  be  performed  in  the  city 
of  Glennville  and  other  surrounding 
communities. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  First  Golden  Bancorporation, 
Golden.  Colorado;  to  acquire  First 
Golden  Service  Corp..  Golden,  Colorado, 
thereby  engaging  in  acting  as  agent  with 
respect  to  insurance  limited  to  assuring 
repayment  of  the  outstanding  balance 
due  on  a  specific  extension  of  credit  by 
a  bank  holding  company  or  its 
subsidiary  in  the  event  of  the  death  or 
disability  of  the  debtor,  pursuant  to 
section  4(c)(8)(A)  of  the  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  15. 1985. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  85-19923  Filed  8-20-85:  8:45  am] 

BILUNQ  CODE  6210-01-M 


PNC  Financial  Corp;  Application  To 
Engage  de  Novo  In  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Thf;  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reason»a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  10. 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 

1.  PNC  Financial  Corp.  Pittsburgh, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary.  PNC  Trust  Company  of 
New  York.  New  York,  New  York,  in 
performing  the  fiduciary  functions  and 
activities  that  may  be  performed  by 
trust  companies  generally  as 
contemplated  by  §  225.25(b)(3)  of 
Regulation  Y  and  by  applicable  New 
York  law.  It  will  not  have  banking 
powers  and  will  not  make  loans  or 
investments  or  accept  deposits  except  to 
the  extent  expressly  permitted  under  12 
CFR  225.23(b)(3)  as  further  limited  by 
New  York  law. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  15,  1985. 

William  W.  W  .les. 

Secretary  of  the  Board. 

(FR  Doc.  85-19924  Filed  8:20-85:  8:45  am) 

BILLING  CODE  6210-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Federal  Supply  and  Services; 
Proposed  Requirements  for  Future 
Metal  Office  Furniture  Contracts;  Metal 
Office  Furniture  Vendors  Conference 

action:  Notice. 


summary:  The  Office  of  Federal  Supply 
and  Services  is  considering  four 
proposed  contract  requirements  for 
metal  office  furniture  intended  to  reduce 
the  number  of  damaged  shipments 
received  by  customer  agencies  as  well 
as  the  timeframe  allowed  for 
replacement/repair.  These  proposed 
contract  requirements  will  be  discussed 
at  the  GSA  Metal  Office  Furniture 
Vendors  Conference. 

DATES:  The  GSA  Metal  Office  Furniture 
Vendors  Conference  will  be  held 
Thursday.  September  5,  1985,  lOOO  a.m. 
until  noon.  GSA  National  Capitol  Region 
Auditorium.  7fh  and  D  Streets.  SW.. 
Washington.  DC  20407.  Com.ments  on 
the  proposed  changes  should  be 
submitted  in  writing  by  Friday. 
September  20. 1985. 

ADDRESS:  Written  comments  should  be 
directed  to:  General  Services 
Administration,  Office  of  Federal  Supply 
and  Services,  Office  of  Contract 
Management  (FQ),  Washington.  DC 
20406. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  Hulick,  Director.  Office  of 
Contract  Management.  (703)  557-8675. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  requirements  in  brief  are: 

I.  Furniture  pack  test  certificatioos.  In 

addition  to  compliance  with  the  Uniform 
Freight  Classification  and  National 
Motor  Freight  Classification  Codes  all 
packed  units  will  have  to  meet  ASTM 
D4169  conditions  or  be  certified 
acceptable  by  the  National  Safe  Transit 
Association  (NSTA). 

II.  Package  performance 
specifications.  (Alternative  to  Proposal 
1)  In  addition  to  compliance  with 
accepted  commercial  practice  suitable 
to  the  mode  of  transportation  used, 
packages  will  be  subjected  to  the 
vibration,  drop  or  superimposed  load 
tests  described  in  Federal  Test  Method 
Standard  No.  101  and  be  certified 
acceptable  by  NSTA.  » 

III.  Package  markings.  All  shipping 
containers  will  be  marked  on  four  sides 
with  specific  information  for  use  by 
customer  agencies  on  the  handlir\g  of 
concealed  and  visible  damages. 

IV.  Replacement  clause  changes. 
Vendors  will  be  required  to  replace/ 
repair  damaged  furniture  within  30  days 
after  notification. 

Dated:  August  13. 1985. 
Charles  Hulick. 

Director,  Office  of  Contract  Management 
[FR  Doc.  85-19954  Filed  8-20-85:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration; 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Muman  Services  (lUiS) 
covers  the  Social  Security 
Administration  (SSA). 

Notice  is  given  that  Ch.ipter  S,  as 
published  in  the  Federal  Register  on 
March  21,  1979  (44  FR  17218)  and  last 
amended  on  January  4, 1983  (48  FR  3,38) 
is  amended  to  add  the  Office  of 
Legislative  and  Regulatory  Policy 
(OLRP).  Notice  is  also  given  that 
Chapter  SR,  as  published  in  the  Federal 
Register  on  June  1, 1983  (48  FR  244H5),  is 
amended  to  delete  all  reference  to  the 
Office  of  Legislative  and  Regulatory 
Policy  missions,  organization  and 
functions.  A  new  Chapter  (SY)  Office  of 
Legislative  and  Regulatory  Policy  is 
being  established.  The  revisions  and 
new  material  are  as  follows: 

1.  Chapter  S,  Sec.  S.IO  The  Social 
Security  Administration — 
(Organization)-. 

Add  Subsection  (v).  The  Office  of 
Legislative  and  Regulatory  Policy  (SY). 

2.  Chapter  SR,  Sec.  SR.OO  The  Office 
of  Policy — (Mission)-. 

A.  Delete — It  directs  legislative 
planning,  analysis  and  formulation  in 
SSA,  and  conducts  the  broad  research 
and  statistical  program  of  the  Agency. 

Add — It  conducts  the  broad  research 
and  statistical  program  of  the  Agency. 

B.  Delete— Its  activities  with  the 
Congress  are  carried  out  in  close 
consultation  and  coordination  with  the 
Office  of  the  Assistant  Secretary  for 
Legislation. 

3.  Chapter  SR.  Sec.  SR.W  The  Office 
of  Policy— (Organization): 

Delete— "D.  The  Office  of  Legislative 
and  Regulatory  Policy  (SRP).  which 
includes: 

1.  The  Legislative  Reference  Staff 
(SRPl). 

2.  The  Division  of  Disability,  Coverage 
and  Interprogram  Relationships  (SRP3). 

3.  The  Division  of  Retirement  and 
Survivors  Benefits  (SRP5). 

4.  The  Division  of  Supplemental 
Security  Studies  (SRP7). 

4.  Chapter  SR.  Sec.  SR.20. 

Delete — All  existing  material  under  D. 
The  Office  of  Legislative  and  Regulatory 
Policy  (SRP): 

5.  Add  the  following  new  material: 
Sec.  SY.OO— 7V»e  Office  of  Legislative 

and  Regulatory  Policy — (Mission): 

The  Office  of  Legislative  and 
Regulatory  Policy  (OLRP)  develops  and 


conducts  the  legislative  planning 
program  of  SSA  and  serves  as  the  focal 
point  for  all  legislative  activity  in  SSA; 
iinalyzes  legislative  and  regulatory 
initiatives  and  develops  specific 
requirements  and  decisions.  The  Office 
evaluates  the  effectiveness  of  programs 
administered  by  SSA  in  terms  of 
legislative  needs  and  analyzes  and 
develops  recomifiendations  on  related 
income  maintenance,  social  service  and 
rehabilitation  program  proposals, 
particularly  those  which  may  involve 
coordination  with  SSA-administered 
programs,  and  on  other  methods  of 
providing  economic  security.  It  provides 
advisory  service  to  SSA  and  H!  IS 
officials  on  legislation  of  interest  to  SSA 
pending  in  Congress.  It  also  provides 
legislative  specification  drafting  service 
to  officials  within  the  Executive  Branch, 
congressional  committees,  individual 
members  of  Congress  and  private 
organizations  interested  in  Social 
Security  legislation.  Its  activities  with 
the  Congress  are  carried  out  in  close 
consultation  and  coordination  with  the 
Office  of  the  Assistant  Secretary  for 
Legislation. 

Sec  SY.IO  Office  of  Legislative  and 
Regulatory  Policy — (Organization) 

The  Office  of  Legislative  and 
Regulatory  Policy  under  the  leadership 
of  the  Director.  Legislative  and 
Regulatory  Policy  includes: 

A.  The  Director,  Legislative  and 
Regulatory  Policy  (SY). 

B.  The  Deputy  Director,  Legislative 
and  Regulatory  Policy  (SY). 

C.  The  Immediate  Office  of  the 
Director,  Legislative  and  Regulatory 
Policy  (SY) 

D.  The  Legislative  Reference  Staff  (     ) 

E.  The  Division  of  Disability, 
Coverage  and  Interprogram  Relation  (     ) 

F.  The  Division  of  Retirement  and 
Survivors  Benefits  (    ) 

G.  The  Division  of  Supplemental 
Security  Income  (     ) 

Sec.  SY.20    The  Office  of  Legislative 
and  Regulatory  Policy — (Functions) 

A.  The  Director,  Office  of  Legislative 
and  Regulatory  Policy  (SY)  is  directly 
responsible  to  the  Commissioner  for 
carrying  out  the  OLRP  mission  and 
providing  general  supervision  to  the 
major  components  of  OLRP. 

B.  The  Deputy  Director,  Office  of 
Legislative  and  Regulatory  Policy  (SY) 
assists  the  Director  in  carrying  out  his/ 
her  responsibilities  and  performs  other 
duties  as  the  Director  may  prescribe. 

C.  The  Immediate  Office  of  the 
Director,  Office  of  Legislative  and 
Regulatory  Policy  (SY)  provides  the 
Director  and  Deputy  Director  with  staff 


assistance  on  the  full  range  of  their 
responsibilities. 

D.  The  Legislative  Reference  Staff  ( 
): 

1.  Tracks  legislative  bills,  highlight 
items  of  interest  from  the  Congressional 
Record,  and  other  publications  for  OLRP 
and  SSA's  Executive  Staff  and  provides 
support  for  other  OLRP  and  SSA 
components  at  Congressional  hearings. 

2.  Assists  individual  members  of 
Congress  and  their  staffs  and 
Congressional  committee  staffs  by 
responding  for  information  on  pending 
and  proposed  Social  Security  legislation, 
related  legislative  proposals  and  the 
legislative  history  of  the  Social  Security 
program. 

3.  Reviews  legislative  proposals  for 
consistency  with  existing  program  goals, 
philosophy  and  program  requirements. 

E.  The  Division  of  Disability  Coverage 
and  Interprogram  Relationships  (     ): 

1.  Studies  and  makes 
recommendations  on  proposals  for 
providing  economic  security  for  the 
disabled  and  their  dependents  through 
the  Social  Security  system. 

2.  Develops  and  evaluates  legislative 
proposals  for  extending  Social  Security 
protection  to  groups  not  yet  covered. 

3.  Evaluates  proposals  for  program 
changes  in  light  of  their  effect  on  special 
coverage  groups. 

4.  Recommends  methods  for 
coordinating  the  protection  afforded 
under  Social  Security  with  that  afforded 
disability  programs. 

5.  Reviews  proposed  regulations 
dealing  with  the  disability  insurance 
(DI)  program,  Social  Security  coverage, 
interprogram  relationships  and  various 
other  issues,  including  the  Social 
Security  retirement  test,  insured  status 
and  the  definitions  of  employment  and 
wages,  to  assure  cross-program 
consistency  with  policy  requirements 
and  decisions. 

8.  Provides  technical  and  advisory 
services  to  other  agencies  within  the 
Executive  Branch,  Congressional 
committees  and  individual  members  of 
Congress.  State  officials  and  private 
organizations  having  an  interest  in  the 
disability  program.  Social  Security 
coverage  or  interprogram  relationships. 

F.  The  Division  of  Retirement  and 
Survivors  Benefits  (     ): 

1.  Develops  and  explains  program 
principles  and  philosophy. 

2.  Prepares  and  evaluates  proposals 
for  Social  Security  program  legislative 
changes  in  the  area  of  retirement  and 
survivors  benefits. 

3.  Conducts  studies  of  broad 
programmatic  issues,  including  the 
philosophy,  tax  rates,  alternative 
methods  of  financing  trust  fund 
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operations,  and  management  and 
eligibility  requirements  for  dependents 
and  survivors'  benefits,  the  level  of 
Social  Security  benefits,  value  of 
benefits  in  relation  to  contributions, 
benefit  computation  methods,  which 
dependents  should  receive  benefits  and 
the  establishment  of  priority  among 
these  dependents. 

4.  Review  proposed  regulations  for  the 
Retirement  and  Survivors  Insurance 
(RSI)  program  to  assure  cross-program 
consistency  and  consistency  with  policy 
requirements  and  decisions. 

5.  Provides  technical  and  advisory 
services  to  other  agencies  within  the 
Executive  Branch.  Congressional 
committees,  individual  members  of 
Congress.  State  officials  and  private 
organizations  having  an  interest  in 
retirement  and  survivors  benefits. 

G.  The  Division  of  Supplemental 
Security  Income  (    ): 

1.  Develops  and  evaluates  legislative 
proposals  for  changes  in  the  program  of 
Supplemental  Security  Income  (SSI) 
program  for  the  aged,  blind  and 
disabled. 

2.  Reviews  proposed  SSI  program 
regulations  for  consistency  with  policy 
requirements  and  decisions. 

3.  Studies  SSI  program 
interrelationships  with  social  security 
income  maintenance,  child  support 
enforcement,  food  stamps,  employment 
and  other  Federal.  State  and  local 
programs  and  recommends  methods  for 
coordinating  these  programs. 

4.  Provides  technical  and  advisory 
services  to  other  agencies  within  the 
Executive  Branch.  Congressional 
committees,  individual  members  of 
Congress,  State  officials  and  private 
organizations  having  an  interest  in  the 
SSI  program. 

Dated:  August  14. 1983. 
Margaret  M.  Heckler. 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  85-19983  Filed  8-20-85;  8:45  am] 

MLUNQ  COOC  4n(H)7-M 


Centers  for  Disease  Control 

National  Institute  for  Occupational 
Safety  and  Health;  Small  Grants  and 
Special  Emptiasis  Research  Career 
Award  Grants  Relating  to 
Occupational  Safety  and  Health; 
Submission  Deadlines  for  Grant 
Applications 

The  National  InsUtute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  announces  a  change  in 
the  submission  deadlines  for  Small 
Grant  (R03)  and  Special  Emphasis 
Research  Career  Award  Grant  (KOI) 


applications.  Effective  immediately, 
applicants  to  NIOSH  for  R03  and  KOI 
grants  may  submit  by  March  1,  July  1, 
and  November  1,  which  are  the  regular 
submission  deadlines  for  other  research 
grant  applications.  In  addition,  an 
expedited  secondary  review  will  be 
made  for  R03  and  KOI  grants  so  that 
awards  can  be  made  within  7  months  of 
submission.  The  program  requirements 
remain  as  follows: 

Small  Grants 

A  small  grant  application  is  intended 
to  provide  financial  support  to  carry  out 
exploratory  or  pilot  studies,  to  develop 
or  test  new  techniques  or  methods,  or  to 
analyze  data  previously  collected.  This 
small  grant  program  is  intended  for 
predoctoral  graduate  students,  post- 
doctoral researchers  (within  3  years 
following  completion  of  doctoral  degree 
or  completion  of  residency  or  public 
health  training),  and  junior  faculty 
members  (no  higher  than  assistant 
professor).  If  university  policy  requires 
that  a  more  senior  person  be  listed  as 
principal  investigator,  the  application 
should  specify  that  the  funds  are  for  the 
use  of  a  particular  student  or  junior- 
level  person  and  should  include 
appropriate  justification  for  this 
arrangement.  Although  biographical 
sketches  are  required  only  for  the* 
person  actually  doing  the  work,  the 
application  should  indicate  who  would 
be  supervising  the  research.  Small  grant 
applications  should  be  identified  as  such 
on  the  application  form. 

The  total  small  grant  award  may 
comprise  direct  costs  of  up  to  $15,000 
per  year  and  additional  indirect  costs, 
as  appropriate.  The  grants  may  be 
awarded  for  up  to  2  years  and  are 
thereafter  continuable  by  competitive 
renewal  as  a  regular  research  grant. 
Salary  of  the  principal  investigator  as 
well  as  that  of  the  junior  investigator,  if 
university  policy  requires  a  senior 
person  to  be  listed  as  the  principal 
investigator,  will  not  be  allowed  on  a 
small  grant,  although  salaries  can  be 
requested  for  necessary  support  staff 
such  as  laboratory  technicians, 
interviewers,  etc. 

Special  Emphasis  Research  Career 
Award  (SERCA)  Grants 

The  SERCA  is  designed  to  enhance 
the  research  capability  of  individuals  in 
the  formative  stages  of  their  careers 
who  have  demonstrated  outstanding 
potential  for  contributing  as 
independent  investigators  to  health- 
related  research.  Candidates  must  have 
had  2  or  more  years  of  relevant 
postdoctoral  experience  prior  to  the 
submission  date.  The  application  must 
document  accomplishments  in  this 


period  that  demonstrate  research 
potential;  it  must  also  present  a  plan  for 
additional  experience  in  a  productive 
scientific  environment  at  domestic 
institutions  that  will  foster  development 
of  a  career  of  independent  research  in 
the  area  of  occupational  safety  and 
health.  The  SERCA  is  not  intended  for 
untried  investigators,  or  for  productive, 
independent  investigators  with 
significant  numbers  of  publications  of 
high  quality,  or  for  persons  of  senior 
academic  rank  (above  associate 
professor  or  tenured).  Moreover,  the 
award  is  not  intended  to  substitute  one 
source  of  salary  support  for  another  for 
an  individual  who  is  already  conducting 
full-time  research,  nor  is  it  intended  to 
be  a  mechanism  for  providing 
institutional  support.  The  application 
must  demonstrate  that  the  award  will 
m.ake  a  difference  in  and  enhance  the 
candidate's  development  as  an 
independent  investigator. 

Candidates  must  indicate  a 
commitment  of  at  least  60  percent  time 
(not  necessarily  60  percent  salary) 
devoted  to  research  under  the  SERCA 
grant,  although  full-time  is  desirable. 
Other  work  in  the  area  of  occupational 
safety  and  health  will  enhance  tfie 
candidate's  qualifications  but  is  not  a 
substitute* for  this  requirement.  While 
working  closely  with  one  or  more 
advisers,  the  awardee  is  expected  to 
develop  capabilifies  in  fundamental, 
applied,  and/or  clinical  research  in  one 
of  the  areas  listed  under  "Programmatic 
Interest."  At  the  end  of  the  award 
period,  evidence  of  independent 
investigative  capability  should  be 
present  such  that  the  individual  is  better 
able  to  compete  in  traditional  NIOSH 
research  grant  activities. 

The  total  grant  award  may  comprise 
direct  costs  of  up  to  $30,000  per  year  and 
up  to  8  percent  additional  indirect  costs. 
Direct  costs  may  include  salary  plus 
fringe  benefits,  technical  assistance, 
equipment,  supphes,  consultant  costs, 
domestic  travel,  publication,  and  other 
costs.  If  the  awardee  already  holds  a 
small  grant  on  the  same  research  topic, 
the  amount  of  the  SERCA  may  be 
reduced  up  to  the  amount  of  the  small 
grant.  Awards  may  be  up  to  3  years  and 
w^ill  not  be  renewable. 

Progammatic  Interest 

Areas  of  work-related  programmmatic 
interest  to  NIOSH  are  listed  below.  The 
examples  given  under  each  area  are  not 
comprehensive  definitions  of  the  area.  It 
should  be  noted,  therefore,  that 
investigators  may  apply  in  any  areas 
related  to  occupational  safety  and 
health. 
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1.  Occupational  lung  disease: 
asbestosis.  byssinosis,  silicosis,  coal 
workers'  pneumoconiosis,  lung  cancer, 
and  occupational  asthma. 

2.  Musculoskeletal  injuries:  disorders 
of  the  back,  trunk,  upper  extemity,  neck, 
and  lower  extremity;  and  traumatically 
induced  Raynaud's  phenomenon. 

3.  Occupational  cancers  (other  than 
lung):  leukemia;  mesothelioma:  and 
cancers  of  the  bladder,  nose,  and  liver. 

4.  Amputations,  fractures:  eye  loss, 
lacerations,  and  traumatic  deaths. 

5.  Cardiovascular  diseases: 
hypertension,  coronary  artery  disease, 
and  acute  myocardial  infarction. 

6.  Disorders  of  reproduction: 
infertility,  spontaneous  abortion,  and 
teratogenesis. 

7.  Neurotoxic  disorders:  peripheral 
neuropathy,  toxic  encephalitis, 
psychoses  and  extreme  personality 
changes  (exposure-related). 

8.  Noise-induced  loss  of  hearing. 

9.  Dermatologic  conditions: 
dermatoses,  burns  (scalding),  chemical 
burns,  and  contusions  (abrasions). 

10.  Psychologic  disorders:  neuroses, 
personality  disorders,  alcoholism,  drug 
dependency. 

11.  Control  technology  research: 
application  of  scientific  principles  to 
control  strategies,  preconstruction 
review,  technology  forcing/new  source 
performance  concepts,  technology 
transfer,  substitution,  uftit  operations 
approaches. 

12.  Respirator  research:  new  and 
innovative  respiratory  protective 
devices;  techniques  to  predict 
performance;  effectiveness  of  respirator 
programs;  physiologic  and  ergonomic 
factors:  medical  surveillance  strategies; 
psychological  and  motivational  aspects; 
and  physical  properties. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  technical  information:  Roy  M. 
Fleming,  Sc.D..  Associate  Director  for 
Grants,  NIOSH,  Building  1,  Room 
3053,  Centers  for  Disease  Control. 
Atlanta,  GA  30333,  Telephone:  404/ 
329-3343  or  FTS  236-3343 
For  business  information:  Leo  A. 
Sanders,  Chief,  Grants  Management 
Branch,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control, 
25.5  E.  Paces  Ferry  Road,  NE.  Room 
321,  Atlanta,  Georgia  30305, 
Telephone:  (404)  262-6575  or  FTS  236- 
0572. 

(This  proKram  is  described  in  the  Catalog  of 
Federal  Domestic  Assistance  Program  No. 
1.1.2B2.  Occupational  Safety  and  tiealth 
RR.searrh  Grants) 


Dated:  August  13, 1985. 
Elliott  S.  Harria. 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health. 
[FR  Doc.  85-19946  Filed  8-20-85:  8:45  am] 

SILLING  COOC  41«»-1»-H 


Food  and  Drug  Administration 

Advisory  Committee  Meeting;  Filing  of 
Annual  Reports 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that,  as  required  by  the  Federal 
Advisory  Committee  Act,  the  agency 
has  filed  with  the  Library  of  Congress 
the  annual  reports  of  those  FDA 
advisory  committees  that  held  closed 
meetings. 

ADDRESS:  Copies  are  available  from  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  301-443-1751. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Schmidt,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  Md  20857.  301-443-2765. 
SUPPLEMENTARY  INFORMATION:  Under 
section  13  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  FDA  has  filed 
with  the  Library  of  Congress  the  annual 
reports  for  the  following  FDA  advisory 
committees  that  held  closed  meetings 
during  the  period  July  1, 1984.  through 
June  30. 1985: 
Center  for  Drugs  and  Biologies: 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee. 

Anti-Infective  Drugs  Advisory 
Committee. 

Blood  Product  Advisory  Committee 

Vaccines  and  Related  Biological 
Products  Advisory  Committee. 
Center  For  Devices  and  Radiological 
Health: 

Circulatory  System  Devices  Panel. 

Immunology  Devices  Panel, 

Ophthalmic  Devices  Panel. 

Annual  reports  are  available  for 
public  inspection  at  (1)  the  Library  of 
Congress.  Newspaper  and  Current 
Periodical  Reading  Room,  Rm.  1026, 
•Thomas  Jefferson  Bldg.,  2d  and 
Independence  Ave.  SE.,  Washington, 
DC,  (2)  the  Department  of  Health  and 
Human  Services  Library.  Rm.  1438,  330 
Independence  Avenue  SW.. 
Washington.  DC,  on  weekdays  between 
9  a.m.  and  4:30  p.m..  and  (3)  the  Dockets 
Management  Branch  (HFA-305).  Food 


and  Drug  Administration.  Rm.  4h-62.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
between  9  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

Dated:  August  14. 1985. 

Marvin  H.  Shumatv, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-19S37  Filed  8-20-85;  8:45  am] 

BILLING  COOC  41tO-01-« 


[Docket  No.  840-0263] 

Meningococcal  PotysaccfMrida 
Vaccines;  Availat>iHty  of  Guideline 

AGENCY:  Food  and  Drug  Administiation. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guideline  for  the 
manufacture  and  release  of 
Meningococcal  Polysaccharide  Vaccine 
and  the  bulk  powders  of  each 
polysaccharide  used  for  the  manufacture 
of  the  vaccines. 

ADDRESS:  Written  requests  for  a  copy  of 
the  guideline  or  comments  concerning 
the  guideline  to  the  Dockets 
Management  Branch  (HFA-3G5),  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTRACT: 
Carl  E.  Frasch,  Center  for  Drugs  and 
Biologies  (HFN-858),  Food  and  Drug 
Administration,  8800  Rockville  Pike, 
Bethesda,  MD  20205,  301^96-1920. 
SUPPLEMENTARY  INFORMATION: 
Meningococcal  Polysaccharide  Vaccine 
are  biological  products  licensed  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262). 

FDA  issued  the  first  license  for 
Meningococcal  Polysaccharide  Vaccine 
in  1974.  FDA  regulates  production  of 
these  vaccines  not  only  through 
standards  in  the  license  applications  but 
also  through  requirements  in  the 
regulations  on  establishment  and 
product  licensing  in  21  CFR  Parts  600 
and  601.  the  general  biological  standards 
in  21  CFR  Part  610.  the  labeling 
requirements  in  21  CFR  Parts  201  and 
202.  and  the  current  good  manufacturing 
practice  (CGMP)  regulations  in  21  CFR 
Part  211.  FDA  has  not  issued  specific 
regulations  for  Meningococcal 
Polysaccharide  Vaccines. 

The  Office  of  Biological  Research  and 
Review  in  FDA's  Center  for  Drugs  and 
Biologies  has  developed  a  guideline 
concerning  the  manufacture  and  release 
of  Meningococcal  Polysaccharide 
Vaccines  and  the  polysaccharide  bulk 
powders  from  which  the  individual 
polysaccharides  used  for  making  the 
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vaccines  are  derived.  FDA  is  making  the 
guideline  available  to  provide  guidance 
to  the  two  currently  licensed 
manufacturers  and  any  possible  new  . 
manufacturers  concerning  the 
production  of  safe  and  effective 
vaccines. 

FDA  is  making  the  guideline  available 
under  21  CFR  10.90(b).  That  regulation 
provides  for  FDA's  use  of  guidelines  to 
outline  procedures  or  standards  of 
general  applicability  that  are  acceptable 
to  FDA  for  a  subject  matter  that  falls 
within  the  laws  administered  by  FDA. 
Although  guidelines  are  not  legal 
requirements,  a  person  may  be  assured 
that  in  following  an  agency  guideline  the 
procedures  followed  and  standards  used 
will  be  acceptable  to  FDA.  A  person 
may  also  choose  to  use  alternative 
procedures  or  standards  for  which  there 
is  scientific  rationale  even  though  they 
are  not  provided  for  in  a  guideline.  A 
person  who  chooses  to  use  procedures 
or  standards  different  from  procedures 
or  standards  in  a  guideline  may  discuss 
the  matter  further  with  the  agency  to 
prevent  an  expenditure  of  resources  for 
work  that  FDA  may  later  determine  to 
be  unacceptable. 

Interested  persons  may  submit  written 
comments  on  the  guideline  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  FDA  will 
consider  the  comments  when 
determining  whether  amendments  or 
revisions  to  the  guideline  are  warranted. 
The  comments  will  assist  the  agency  in 
developing  additional  standards  for 
Meningococcal  Polysaccharide 
Vaccines.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  August  14. 1985. 

Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  85-19936  Filed  8-20-85;  8:45  am) 

BNJJNa  COOE  41MMI1-M 


Public  Health  Service 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Health  and 
Human  Services;  Public  Health  Service. 
ACTION:  Notification  of  a  new  system  of 
records:  09-25-0156:  "Records  of 
Participants  in  Programs  and 
Respondents  in  Surveys  used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health,  HHS/NIH/OD. ' 


summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is  published 
notice  of  a  proposal  to  establish  a  new 
system  of  records,  09-25-0156,  "Records 
of  Participants  in  Programs  and 
Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health,  HHS/NIH/OD."  VVe 
are  also  proposing  routine  uses  for  this 
system. 

The  National  Institutes  of  Health 
(NIH)  will  use  the  proposed  system  of 
records  to  support  evaluation  of  the 
methods,  materials,  activities  and 
services  used  by  NIH  in  fulfilling  its 
legislated  mandate  to  conduct  and 
support  biomedical  research  into  the 
causes,  prevention  and  cure  of  diseases, 
to  support  training  of  research 
investigators,  and  to  support 
communication  of  biomedical 
information. 

PHS  invites  interested  persons  to 
submit  comments  on  the  proposed 
routine  uses  on  or  before  September  20, 
1985. 

dates:  PHS  has  sent  a  Report  of  New 
System  to  the  Congress  and  to  the  Office 
of  Management  and  Budget  (OMB)  on 
August  12,  1985.  The  system  of  records 
will  be  effective  60  days  from  the  date 
submitted  to  OMB  unless  PHS  receives 
comments  on  the  routine  uses  which 
would  result  in  a  contrary 
determination. 

address:  Comments  should  be 
addressed  to  the  NIH  Privacy  Act 
Coordinator  at  the  address  listed  below. 
Comments  received  will  be  available  for 
inspection  weekdays  between  9  a.m. 
and  3  p.m.  in  Room  3B11,  Building  31,  at 
that  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Kenneth  Thibodeau,  NIH  Privacy 
Act  Coordinator,  Building  31,  Room 
3B07,  9000  Rockville  Pike,  Bethesda,  MD 
20205,  or  call  301-496-2832.  (This  is  not 
a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  NIH  was 

established  to  improve  the  health  of  the 
American  people  by  conducting 
biomedical  research,  by  funding  such 
research  through  grants,  contracts  and 
other  awards,  and  by  promoting 
communication  and  dissemination  of 
biomedical  knowledge.  NIH  conducts 
reviews  to  determine  how  well  these 
programs  and  projects  achieve  their 
goals. 

The  proposed  system  of  records  will 
cover  cases  where  (1)  NIH  collects 
opinions,  suggestions  or  other  personal 
information  concerning  programs  which 
do  not  use  any  system  of  records,  or  (2) 
program  evaluation  requires  several 
categories  of  information  which  are  not 
contained  in  any  existing  system. 


Evaluation  studies  may  take  the  form 
of  surveys  in  which  individuals  who 
have  or  could  participate  in,  contribute 
to.  or  benefit  from  NIH  programs, 
provide  opinions,  suggestions  or  other 
information  useful  in  evaluating  the 
programs.  For  example,  surveys  of  how 
much  the  public  knows  about  certain 
methods  for  reducing  the  risk  of  disease 
may  be  used  to  evaluate  dissemination 
of  information  about  disease  prevention. 
Other  studies  may  use  information  from 
existing  sources.  For  example,  to 
evaluate  research  training  programs, 
NIH  may  assemble  information  about 
publications  by  individuals  who  have 
received  research  training  support,  or 
from  NIH  grants  files  about  research 
grants  subsequently  awarded  to  such 
individuals. 

Evaluation  studies  may  be  conducted 
either  by  NIH  staff  or  by  other 
organizations  under  contract.  Such 
contracts  might  be  awarded  when  NIH 
staff  is  not  available,  when  other 
organizations  have  better  access  to 
targeted  populations,  or  when  they  can 
obtain  or  provide  the  desired 
information  at  lower  cost  or  with  less 
instrusion  upon  individuals. 

The  routine  uses  proposed  for  these 
systems  are  compatible  with  the 
purpose  of  evaluating  NIH  programs. 
The  first  two  proposed  routine  uses  are 
needed  to  accomplish  the  purpose  of  the  " 
system;  that  is,  information  would  be 
disclosed  under  these  routine  uses  to 
conduct,  review,  analyze  or  follow-up 
evaluation  studies.  The  third  proposed 
routine  use  for  disclosure  to  a 
congressional  office  acting  on  behalf  of 
an  individual  would  not  violate  the 
privacy  of  an  individual  because  such 
disclosure  would  be  made  only  pursuant 
to  a  request  initiated  by  the  individual. 

The  proposed  system  will  cover 
evaluation  studies  throughout  NIH. 
Records  in  this  system  will  be  organized 
and  maintained  according  to  the 
particular  evaluation  study  of  which 
they  are  a  part.  NIH  will  not  enter 
records  into  a  general  or  comprehensive 
data  base,  nor  create  any  overall  index 
to  the  separate  sets  of  records  used  in 
different  evaluation  projects;  however. 
NIH  is  treating  the  separate  sets  of 
records  as  a  single  system  under  the 
Privacy  Act  (1)  because  all  of  the  sets  of 
records  serve  the  same  purpose,  (2)  in 
order  to  apply  consistent  policies  and 
practices  in  the  maintenance  of  such 
records,  and  (3)  to  make  it  easier  for 
subject  individuals  to  obtain  notification 
of  or  access  to  their  records. 

When  it  becomes  effective,  the 
proposed  system  will  subsume  records 
currently  covered  by  three  existing 
systems:  09-25-0147,  "Records  of 
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Participants  in  Programs  and 
Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Heart,  Lung,  and  Blood  Institute.  HHS/ 
NIH/NHLBI."  (»-25-0149.  "Records  of 
Participants  in  Programs  and 
Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institute  of  General  Medical  Sciences, 
HHS/NIH/NIGMS,  •  and  09-2S-0150. 
"Records  of  Participants  in  Programs 
and  Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institute  of  Environmental  Health 
Sciences.  HHS/NIH/NIEHS. "  Each  of 
these  three  systems  covers  activities 
within  a  single  institute;  the  proposed 
system  will  cover  the  entire  NIH; 
however,  there  are  no  substantial 
differences  between  the  proposed 
system  and  the  current  systems  in 
implementing  requirements  of  the 
Privacy  Act.  The  three  existing  systems 
will  be  deleted  when  the  proposed 
system  becomes  effective. 

The  proposed  system  of  records  will 
not  become  elective  until  60  days  after 
the  date  it  was  reported  to  OMB.  as 
discussed  above.  However,  the 
following  notice  is  written  in  the  present 
tense,  rather  than  futher  tense,  in  order 
to  avoid  the  unnecessary  expenditure  of 
public  funds  to  republish  the  notice  after 
the  system  has  become  effective. 

Dated:  August  14. 19S5. 
Wilfocd  |.  Foibuah. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director.  Office  of 
Management,  PHS. 

09-25-0156 

SVSTEMNAMC: 

Records  of  Participants  in  Programs 
and  Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health.  HHS/NIH/OD. 

Sfcurity  classification: 
None. 

System  location: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  either  in  the 
organizations  responsible  for  conducting 
evaluations  or  at  the  sites  of  programs 
or  activities  under  evaluation.  Locations 
include  National  Institutes  of  Health 
(NIH)  facilities  in  Bethesda,  Maryland, 
or  facilities  of  contractors  of  the  NIH. 
Write  to  the  appropriate  System 
Manager  below  for  a  list  of  current 
locations. 

CATEOOme*  OF  MfMVKMML*  COVtWKU  BY  TIM 

SYSTEM: 

Individuals  covered  by  this  system  are 
those  who  provide  information  or 
opinions  that  are  useful  in  evaluating 


programs  or  activities  of  the  NIH.  other 
persons  who  may  participate  in  or 
benefit  from  NIH  programs  or  activities; 
or  other  persons  included  in  evaluation 
studies  for  purposes  of  comparison. 
Such  individuals  may  include  (1) 
participants  in  research  studies;  (2) 
applicants  for  and  recipients  of  grants, 
fellowships,  traineeships  or  other 
awards;  (3)  employees,  experts  and 
consultants;  (4)  members  of  advisory 
committees;  (5)  other  researchers,  health 
care  professionals,  or  individuals  who 
have  or  are  at  risk  of  developing  disease 
or  conditions  studied  by  NIH;  or  (6) 
persons  who  provide  feedback  about  the 
value  or  usefulness  of  information  they 
receive  about  NIH  programs,  activities 
or  research  results. 

CATEOOmCS  Of  NKCOMM  M  THE  •YSTEM: 

This  umbrella  system  of  records 
covers  a  varying  number  of  separate 
sets  of  records  used  in  different 
evaluation  studies.  The  categories  of 
records  in  each  set  depend  on  the  type 
of  program  being  evaluated  and  the 
specific  purpose  of  the  evaluation.  In 
general,  the  records  contain  two  types  of 
information:  (1)  Information  identifying 
subject  individuals,  and  (2)  information 
which  enables  NIH  to  evaluate  its 
programs  and  services. 

(1)  Identifying  information  usually 
consists  of  a  name  and  address,  but  it 
might  also  include  a  patient 
indentification  number,  grant  number, 
Social  Security  Number,  or  other 
identifying  number  as  appropriate  to  the 
particular  group  included  in  an 
evaluation  study. 

(2)  Information  used  for  evaluation 
varies  according  to  the  program 
evaluated.  Categories  of  evaluative 
information  include  personal  and 
medical  data  on  participants  in  clinical 
and  research  programs;  publications, 
professional  achievements  and  career 
history  of  researchers;  and  opinions  and 
other  information  received  directly  from 
individuals  in  evaluation  surveys  and 
studies  of  NIH  programs. 

The  system  does  not  include  any 
master  list,  index  or  other  central  means 
of  identifying  all  individuals  whose 
records  are  included  in  the  various  sets 
of  records  covered  by  the  system. 

AUTHOnrrv  for  maintcnancc  of  th« 

SYSTEM: 

Authority  for  this  system  comes  from 
the  following  general  authorities 
regarding  the  estabUshment  of  the 
National  Institutes  of  Health,  its  general 
authority  to  conduct  and  fund  research 
and  to  provide  training  assistance,  and 
its  general  authority  to  maintain  records 
in  connection  with  these  and  its  other 


functions  (42  U.S.C.  203.  241.  280/-!  and 
44  U.S.C.  3101). 

PURPOSE(S): 

This  system  supports  evaluation  of  the 
policies,  programs,  organization, 
methods,  materials,  activities  or  services 
used  by  NIH  in  fulfilling  its  legislated 
mandate  for 

(1)  Conduct  and  support  of  biomedical 
research  into  the  causes,  prevention  and 
cure  of  disease; 

(2)  Support  for  training  of  research 
investigators; 

(3)  Communication  of  biomedical 
information. 

This  system  is  not  used  to  make  any 
determination  affecting  the  rights, 
benefits  or  privileges  of  any  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  may  be  made  to  HHS 
contractors  and  collaborating 
researchers,  organizations,  and  State 
and  local  officials  for  the  purpose  of 
conducting  evaluation  studies  or 
collecting,  aggregating,  processing  or 
analyzing  records  used  in  evaluation 
studies.  The  recipients  are  required  to 
protect  the  confidentiality  of  such 
records. 

(2)  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

(3)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual 

POLICIES  AND  PRACTICES  FOR  STORiNO, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DlSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAOC: 

Data  may  be  stored  in  file  folders, 
bound  notebooks,  or  computer- 
accessible  media  (e.g..  magnetic  tapes  or 
discs). 

RETRWVAenjTV: 

Information  is  retrieved  by  name  and/ 
or  participant  identi^cation  number 
within  each  evaluation  study.  There  is 
no  central  collection  of  records  in  this 
system,  and  no  central  means  of 
identifying  individuals  whose  records 
are  included  in  the  separate  sets  of 
records  that  are  maintained  for 
particular  evaluation  studies. 

SAFtOUAROe: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  data  each  set  contains. 
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Information  already  in  the  public 
domain,  such  as  titles  and  dates  of 
publications,  is  not  restricted.  However, 
sensitive  information,  such  as  personal 
or  medical  history  or  individually 
identified  opinions,  is  protected 
according  to  its  level  of  sensitivity. 
Records  derived  from  other  systems  of 
records  will  be  safeguarded  at  a  level  at 
least  as  stringent  as  that  required  in  the 
original  systems.  Minimal  safeguards  for 
the  protection  of  information  which  is 
not  available  to  the  general  public 
include  the  following: 

Authorized  Users:  Regular  access  to 
information  in  a  given  set  of  records  is 
limited  to  NIH  or  to  contractor 
employees  who  are  conducting, 
reviewing  or  contributing  to  a  specific 
evaluation  study.  Other  access  is 
granted  only  on  a  case-by-case  basis, 
consistent  with  the  restrictions  required 
by  the  Privacy  Act  (e.g.,  when  disclosure 
is  required  by  the  Freedom  of 
Information  Act),  as  authorized  by  the 
system  manager  or  designated 
responsible  official. 

Physical  Safeguards:  Records  Records 
are  stored  in  closed  or  locked 
containers,  in  areas  which  are  not 
accessible  to  unauthorized  users,  and  in 
facilities  which  are  locked  when  not  in 
use.  Records  collected  in  each 
evaluation  project  are  maintained 
separately  from  those  of  other  projects. 
Sensitive  records  are  not  left  exposed  to 
unauthorized  persons  at  any  time. 
Sensitive  data  in  machine-readable  form 
may  be  encrypted. 

Procedural  Safeguards:  Access  to 
records  is  controlled  by  responsible 
employees  and  is  granted  only  to 
authorized  individuals  whose  identities 
are  properly  verified.  Data  stored  in 
computers  is  accessed  only  through  the 
use  of  keywords  known  only  to 
authorized  personnel.  Contracts  for 
operation  of  this  system  of  records 
require  protection  of  the  records  in 
accordance  with  these  safeguards;  NIH 
project  and  contracting  officers  monitor 
contractor  compliance. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf: 
45-13.  and  Part  8,  Systems  Security,  or 
the  HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Studies,  analyses,  reports,  and 
statistical  compilations  created  or 
collected  in  evaluation  of  NIH  mission- 
related  activities  are  scheduled  for 
permanent  retention  by  the  National 
Archives  as  part  of  the  historical  record 
of  the  NIH,  as  provided  by  the  NIH 
Records  Control  Schedule,  section  1100- 
C.  Working  papers,  extra  copies,  or 


records  not  used  in  evaluations  of  major 
programs  of  the  NIH  or  any  of  its 
Bureaus,  Institutes  or  Divisions  are 
destroyed  no  later  than  5  years  after 
completion  of  the  evaluation  study  (NIH 
Records  Control  Schedule,  items  1100- 
C-12d,  1100-C-14b,  1100-C-15b,  1900- 
A-4).  Disposal  methods  include  burning 
or  shredding  of  hard  copy  and  erasing 
magnetic  media. 

Policy  Coordination  for  this  system  is 
provided  by:  Associate  Director  for 
Program  Planning  and  Evaluation, 
National  Institutes  of  Health,  Building  1, 
Room  137,  9000  Rockville  Pike, 
Bethesda,  MD  20205. 

SYSTEM  MANAOeilS  AMD  ADONCSSES: 

See  .Appendix  1. 

NOTIFICATION  proceduhe: 

To  determine  if  a  record  exists,  write 
to  the  official  of  the  organization 
responsible  for  the  evaluation,  as  listed 
in  Appendix  2.  if  you  are  not  certain 
which  component  of  NIH  was 
responsible  for  the  evaluation  study,  or 
if  you  believe  there  are  records  about 
you  in  several  components  of  NIH,  write 
to 
NIH  Privacy  Act  Coordinator,  Building 

31.  Room  3B07,  9000  Rockville  Pike. 

Bethesda,  MD  20205 

Requesters  must  provide  the  following 
information: 

1.  Full  name; 

2.  Name  and  location  of  the 
evaluation  study  or  other  NIH  program 
in  which  the  requester  participated; 

3.  Approximate  dates  of  participation. 
The  requester  must  also  verify  his  or 

her  identity  by  providing  either  a 
notorization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  other  health  professional,  or 
other  responsible  individual,  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
dicretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 


incompetent  person  as  well  as  his  or  her 
own  identity. 

record  access  proccounes: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTIMO  RECORD  MIOCCOURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants:  from  systems  of 
records  09-25-0036,  "Grants:  IMPACT 
(Grants'  Contract  Information),  HHS/ 
NIH/DRG,"  09-25-0112,  'Grants: 
Research,  Research  Training.  Fellowship 
and  Construction  Applications  and 
Awards,  HHS/NIH/OD";  other  records 
maintained  by  the  operating  programs  of 
NIH;  the  National  Academy  of  Sciences 
and  other  contractors;  grantees  or 
collaborating  researchers:  or  publicly 
available  sources  such  as 
bibliographies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Appendix  1:  System  Managers 

NIH,  Office  of  the  Director  Chief,  Proj?rain 
Evaluation  Branch,  OPre.  NIH,  Building  1, 
Room  234.  9000  Rockville  Pike.  Bethesda. 
MD  20205 

National  Heart,  Lung  and  Blood  Institute 
(NHLBI):  Director,  Office  of  Program 
Planning  &  Evaluation.  NHLBI,  NIH, 
Building  31,  Room  5A03,  Bethesda.  MD 
2020S 

National  Library  of  Medicine  (NLM):  Special 
Assistant  for  Operations  Research,  Office 
of  the  Director,  NLM.  NIH,  Building  38, 
Room  ZSIB.  Bethesda,  MD  20205 

National  Eye  Institute  (NEI):  Associate 
Director  for  Program  Planning  Analysis  «nd 
Evaluation,  NEI,  NIH.  Building  31,  Room 
6A2S,  Bethesda.  MD  20205 

National  Institute  on  Aging  (NIA):  Evaluation 
Officer.  NIA,  NIH,  Building  31,  Room  5Cll. 
Bethesda,  MD  20205 

National  Institute  of  Allergy  and  Infectious 
Diseases  (NIAID):  Chief,  Evaluation 
Section,  Office  of  Program  Planning  and 
Evaluation.  NIAID,  NIH.  Building  31.  Room 
7Aig.  Bethesda,  MD  20205 

National  Institute  of  Child  Health  and  Human 
Development  (NICHD):  Chief.  Office  of 
Planning  and  Evaluation,  NICHD,  NIH. 
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Building  31.  Room  2A10.  Bethesda.  MD 
20205 

National  Institute  of  Dental  Research  (NIDR): 
Ctiief.  Ofrice  of  Planning,  Evaluation  and 
Communications.  NIDR.  NIH.  Building  31. 
Room  2C36.  Bettiesda.  MD  20205 

National  Institute  of  Environmental  Health 
Sciences  (NIEHS):  Program  Analyst.  Office 
of  Program  Planning  and  Evaluation. 
National  Institute  of  Environmental  Health 
Sciences.  P.O.  Box  12233.  Research 
Triangle  Park.  N.C.  27709 

National  Institute  of  General  Medical 
Sciences  (NIGMS):  Associate  Director  for 
Evaluation.  NIGMS.  Westwood  Building 
Room  9A18.  5333  Westbard  Avenue. 
Bethesda.  MD  20205 

Fogarty  International  Center  (FIC):  Assistant 
Director  for  Planning  and  Evaluation.  FIC. 
NIH.  Building  38A.  Room  607.  Bethesda. 
MD  20205 

Division  of  Research  Grants  (DRG):  Assistant 
Director  for  Special  Projects.  DRG 
Westwood  Building.  Room  457.  National 
Institutes  of  Health.  Bethesda.  MD  20205 

Division  of  Research  Resources  (DRR): 
Program  Analyst.  Office  of  Program 
Planning  and  Evaluation.  DRR.  NIH. 
Building  31.  Room  5B54.  Bethesda.  MD 
20205 

Appendix  2:  NotiHcatioo  and  Access  Officials 
NIH.  Office  of  the  Director:  Chief.  Program 

Evaluation  Branch.  OPPE.  NIH.  Building  1. 

Room  234.  9000  Rockville  Pike.  Bethesda. 

MD  20205 
National  Heart.  Lung  and  Blood  Institute 

(NHLBI):  Privacy  Act  Coordinator,  NHLBI. 

NIH,  Building  31.  Room  5A29.  Bethesda. 

MD  20205 
National  Library  of  Medicine  (NLM):  Special 
•  Assistance  for  Operations  Research.  Office 

of  the  Director,  NLM.  NIH,  Building  38. 

Room  2S18.  Bethesda.  MD  20205 
National  Eye  Institute  (NEI):  Executive 

Officer.  NEI.  NIH.  Building  31.  Room  6A25. 

Bethesda.  MD  20205 
National  Institute  on  Aging  (NIA):  Evaluation 

Officer.  NL\,  NIH.  Building  31,  Room  5Cll. 

Bethesda.  MD  20205 
National  Institute  of  Allergy  and  infectious 

Diseases  (NIAID):  Chief.  Evaluation 

Section.  Office  of  Program  Planning  and 

Evaluation.  NIAID.  NIH.  Building  31.  Room 

7A19.  Bethesda.  MD  20205 
National  Institute  of  Child  Health  and  Human 

Development  (NICHD):  Chief.  Office  of 

Planning  and  Evaluation.  NICHD.  NIH. 

Building  31.  Room  2A10.  Bethesda.  MD 

20205 
National  Institute  of  Dental  Research  (NIDR): 

Chief.  Office  of  Planning.  Evaluation  and 

Communications.  NIDR,  NIH,  Building  31, 

Room  2C36.  Bethesda.  MD  20205 
National  Institute  of  Environmental  Health 

Sciences  (NIEHS):  Program  Analyst.  Office 

of  Program  Planning  and  Evaluation. 

National  Institute  of  Environmental  Health 

Sciences.  P.O.  Box  12233.  Research 

Triangle  Park.  N.C.  27709 
National  Institute  of  General  Medical 

Sciences  (NIGMS):  Privacy  Act 

Coordinator.  NIGMS.  NIH,  Building  31. 

Room  4A52,  Bethesda,  MD  20205 
Fogarty  International  Center  (FIC);  Assistant 

Director  for  Planning  and  Evaluation.  FIC. 


NIH.  Building  38A.  Room  607.  Bethesda, 
MD  20205 

Division  of  Research  Grants  (DRG):  Assistant 
Director  for  Special  Projects,  DRG, 
Westwood  Building,  Room  457,  National 
Institutes  of  Health,  Bethesda,  MD  20205 

Division  of  Research  Resources  (DRR): 
Program  Analyst.  Office  of  Program 
Planning  and  Evaluation,  DRR,  NIH. 
Building  31.  Room  5B54.  Bethesda,  MD 
20205 

|FR  Doc.  85-19900  Filed  8-20-85:  8:45  am) 

BtLLNMS  CODE  4140-Ot-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(Group  781] 
California;  Filing  of  Plat  of  Survey 

August  7. 1985. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento. 
California  immediately: 

Humboldt  Meridian,  Humboldt  County 

T.  7  N..  R.  5  E. 

2.  This  plat,  representing  the  survey  of 
the  subdivision  of  sections  8,  9, 15, 16. 
19.  20.  21.  22,  23.  24.  25.  26.  27,  29,  30,  33, 
34.  and  35.  Township  7  North,  Range  5 
East.  Humboldt  Meridian,  under  Group 
No.  781,  California,  was  accepted  July 
22. 1985, 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  as  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
Department  of  Agriculture.  U.S,  Forest 
Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Cottage 
Way,  Room  E-2841.  Sacramento. 
California  95825. 

Celia  Anderson. 

Acting  Chief.  Records  &  Information  Section. 

|FR  Doc.  85-19885  Filed  8-20-85;  8:45  am] 

BILUNG  CODE  4310-40-M 


(Group  507] 

California;  Filing  of  Plat  of  Survey 

August  7. 1985. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento. 
California  immediately: 


Mount  Diablo  Meridian.  Tehama  County 

T.  24  N.,  R.  9  W. 

2.  This  plat,  representing  the 
corrective  dependent  resurvey  of  the 
north  one-half  mile  between  sections  19 
and  20.  the  west  one-half  mile  between 
sections  17  and  20  the  line  between 
sections  18  and  19,  and  the  south  one- 
half  mile  between  sections  17  and  18,  to 
correct  the  erroneously  established 
section  comer  of  sections  17. 18, 19,  and 
20.  Township  24  North.  Range,  9  West. 
Mount  Diablo  Meridian,  under  Group 
No.  507,  California,  was  accepted  July 
17. 1985. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This 
supplemental  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
Department  of  Agriculture.  U.S.  Forest 
Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way.  Room  E-2841.  Sacramento. 
California  95825. 

Celia  Anderson. 

Acting  Chief  Records  &  Information  Section. 

[FR.  Doc.  85-19886  Filed  8-20-85;  8:45  am] 

aiLUMG  COOE  «310-4(MI 


Off-Road  Vehicle  Designation 
Decisions;  Ridgecrest  Resource  Area, 
CA 

agency:  Bureau  of  Land  Management,  • 
Interior. 

ACTION:  Off-road  vehicle  route 
designation  decisions  to  open,  close,  or 
limit  use  of  routes  of  travel  on  public 
lands  in  the  Ridgecrest  Resource  Area. 

summary:  Final  off-road  vehicle 
designation  decisions  have  been  made 
to  protect  the  resources  of  the  area,  to 
promote  safe  use  of  the  lands,  and  to 
minimize  conflicts  among  users.  The 
designations  were  prepared  following 
the  criteria  defined  in  43  CFR  8342.1  and 
with  the  authority  of  43  CFR  8000.0-6. 
8340,  8341.  8342  and  8364,  Public 
comment  for  off-road  vehicle  route 
designations  in  the  Ridgecrest  Resource 
Area  was  received  in  November.  1984 
and  in  April.  1985,  The  California  Desert 
Conservation  Area  had  been  mapped 
using  a  series  of  21  map  called  the 
Motorized  Vehicle  Interim  Access 
Guides,  These  guides  provided  the 
interim  vehicle  designations  made  by 
the  California  Desert  Conservation  Area 
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Plan  until  such  a  time  as  vehicle  routes 
in  each  map  area  could  be  more 
carefully  inventoried. 

This  notice  serves  to  inform  the  public 
that  designation  decisions  have  been 
completed  for  the  five  remaining  maps 
of  the  Ridgecrest  Area.  This  area 
encompasses  approximately  2  million 
acres  of  BLM  administered  public  land 
in  the  desert  portions  of  Kern,  Inyo,  and 
San  Bernardino  Counties  and  includes 
such  well  known  locations  as  the  Rand 
Mountains,  El  Paso  Mountains. 
Panamint  Mountains,  Panamint  Valley, 
Inyo  Mountains,  Saline  Valley,  and 
Eureka  Valley. 

DATE:  These  designations  are  effective 
upon  publication  of  this  notice  and  will 
remain  in  effect  until  rescinded  or 
modified  by  the  authorized  officer. 
Enforcement  of  these  routes  will  be 
implemented  as  routes  are  signed  or  as 
maps  are  printed  and  become  available 
to  the  public. 

ADDRESSES:  Send  inquiries  to  District 
Manager,  California  Desert  District,  1695 
Spruce  Street,  Riverside,  California 
92507  or  the  Area  Manager,  Ridgecrest 
Resource  Area,  112  East  Dolphin  Street. 
Ridgecrest,  California  93555.  Route 
designation  decision  records  and  maps 
showing  vehicle  designations  are 
available  for  public  review  at  the 
Ridgecrest  Resource  Area  Office  from 
7:30  am  to  4:00  pm  on  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Mensing.  District  Outdoor 
Recreation  Planner  at  (714)  351-6402,  or 
Steve  Smith,  Ridgecrest  Resource  Area 
Chief  of  Resource  Protection  and  Visitor 
Management  at  (619)  375-7125. 

SUPPLEMENTARY  INFORMATION:  These 
vehicle  route  designations  are 
enforceable  under  the  authority 
provided  in  the  Federal  Land  Policy  and 
Management  Act  (43  U.S.C.  1701  et  seq.), 
the  Endangered  Species  Act  (16  U.S.C. 
1701  et  seq.),  EO  11644  (Use  of  Off-Road 
Vehicle  on  the  Public  Lands),  and  3  CFR 
74.332  as  amended  by  EO  11989,  42  FR 
26959  (May  25.  1977).  Any  person  who 
violates  or  fails  to  comply  with  the 
vehicle  route  designations  as  governed 
by  43  CFR  Part  8341  is  subject  to  arrest, 
conviction  and  punishment  pursuant  to 
appropriate  laws  and  regulations.  Such 
punishment  may  be  a  fine  of  not  more 
than  $1,000.00  and/or  imprisonment  for 
not  longer  than  twelve  months. 

naled:  August  9. 1985. 
Wes  Chambers, 
Acting:  District  Manager. 
[¥R  Doc.  85-19947  Filed  8-20-85;  8:45  am) 

BILLING  CODE  43tft-40-M 


[W-e67011 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Wyoming 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-8e701  for  lands  in 
Campbell  County,  Wyoming  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre.^r  fraction 
thereof,  per  year  and  leVs  percent, 
respectively. 

The  lessee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-86701  effective  April  1, 1985, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royally  rates  cited 
above. 

Andrew  L.  Tarshis. 
Chief.  Leasing  Section. 
[¥K  Doc.  85-19950  Filed  8-20-85:  8:45  am] 

BILLING  CODE  4310-22-M 


(W-0248350] 

Wyoming;  Proposed  Continuation  of 
Reclamation  Wittidrawal 

Correction 

In  FR  Doc.  85-17637,  appearing  on 
page  30302  in  the  issue  of  Thursday,  July 
25,  1985,  make  the  following  correction: 
In  the  middle  column,  in  the  land 
description,  the  specifications  for 
Section  22  should  read' 

Sec.  22.  E'/iiE'^  of  lot  1,  EViNF;''4,  EV4EVi 
\'EV.vSEV4. 

BILLING  CODC  1SOS-01-M 


Albuquerque  District  Advisory  Council; 
Meetinci  and  Tour 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  District  Advisory 

Council  meeting  and  tour. 

SUMMARY:  The  BLM  Albuquerque 
District  Advisory  Council  will  meet  on 
Septemlier  18, 1985,  at  8:00  a.m.,  in  the 
confereni  e  room  of  the  BLM's  Rio 


Puerco  Resource  Area  Office  located  at 
3550  Pan  American  Highway  in 
Albuquerque,  New  Mexico.  The  Council 
will  receive  information  from  the  BLM 
on  the  Off-Road  Vehicle  designation 
decisions  proposed  by  the  BLM's  Draft 
Rio  Puerco  Resource  Management  Plan 
(RMP)  and  public  comments  received  in 
response  to  that  draft  document. 

Public  comments  to  the  Council  will 
be  received  at  9:00  a.m.,  prior  to  the 
Council  leaving  for  a  field  trip  to  the 
affected  areas.  The  public  is  invited  to 
participate  in  the  field  trip,  but 
transportation  by  the  BLM  will  not  be 
provided. 

The  District  Advisory  Council  is 
managed  in  accordance  with  the  Federal 
Advisory  Committee  Act  of  1972,  The 
Federal  Land  Policy  and  Management 
Act  of  1976.  and  the  Rangeland 
Improvement  Act  of  1976.  Minutes  of  the 
meeting  will  be  made  available  for 
review  within  30  days  following  the 
meeting. 

For  additional  information,  contact  R. 
Alan  Hoffmeister.  Public  Affairs 
Specialist,  P.O.  Box  6770,  Albuquerque, 
New  Mexico  87197-6770. 
L.  Paul  Applegate, 
District  Manager. 

(FR  Doc.  85-20023  Filed  8-20-85;  8:45  am) 
BILLING  CODE  43tO-fa-4t 


INTERNATIONAL  TRADE 
COIMMISSION 

[Investigation  No.  337-TA-181] 

Certain  Meat  Deboning  Machines; 
Termination  of  Investigation 

AOtiNCY:  U.S.  International  Trade 

Commission. 

ACTION:  Termination  of  investigation  on 

the  basis  of  a  finding  of  no  violation  of 

section  337  of  the  Tariff  Act  of  1930  (19 

U.S.C.  1337). 

SUMMARY:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  of  its 
decision  to  terminate  the  above- 
captioned  investigation.  Termination . 
was  requested  by  the  complainants  by 
motion  without  opposition  from  any 
other  party.  The  motion  is  granted  on 
the  basis  of  a  Commission  finding  that 
the  complainants  failed  to  demonstrate 
a  commitment  to  establish  a  domestic 
industry  in  the  United  States.  The 
Commi.ssion  did  not  address  the  other 
domestic  industry  issues  presented  in 
this  investigation  as  they  are 
unnecessary  for  the  final  disposition  of 
this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  A.  McLaughlin.  Esq..  Office  of 
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General  Counsel.  U.S.  International 
Trade  Commission.  701  E  Street  NW.. 
Washington.  DC  20436,  telephone  202- 
523-0421. 

SUPPtXMENTARV  INFORMATION:  On 

February  28, 1985.  the  Commission 
conducted  a  hearing  to  review  the 
domestic  industry  issues  raised  in  this 
investigation.  Following  the  hearing,  the 
Commission  remanded  the  investigation 
to  the  ALJ  for  the  purpose  of  obtaining 
additional  findings  of  fact  and 
conclusions  of  law  regarding  the 
complainants'  commitment  to  establish 
a  domestic  industry,  one  of  three 
domestic  industry  isues  raised  in  this 
case.  During  the  remand  proceedings, 
the  complainants  filed  a  motion  to 
terminate  the  investigation.  This  motion 
was  certified  to  the  Commission  by  the 
AL}  with  a  recommendation  that  it  be 
granted  and  that  the  investigation  be 
terminated  with  a  Hnding  of  no  violation 
of  section  337  on  the  basis  of  the 
complainants'  lack  of  a  commitment  to 
establish  a  domestic  industry. 

Copies  of  the  Commission's  Action 
and  Order  and  all  the  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington.  DC  20436.  telephone  202- 
523-0161. 

Issued:  August  16. 1965. 

By  order  of  the  Conunission. 
Kenneth  IL  Mason, 
Secretary. 
{PR  Doc.  85-20020  Filed  8-20-85;  8:45  am] 

WLUNO  CODE  7030-02-M 


(Investigations  Nos.  731-TA-214,  216.  and 
226  (Final)] 

Certain  Cartxm  Steel  Products  From 
ttie  German  Democratic  Republic  and 
Poland 

AGENCY:  United  States  International 
Trade  Commission. 

AOnON:  Termination  of  investigations. 


SOtlMAllY:  On  August  6. 1985.  the 
Commission  received  letters  from 
petitioner  in  the  subject  investigations 
(United  States  Steel  Corp.)  which  stated, 
with  respect  to  each  of  the  cited 
investigations,  that"  .  .  .  U.S.  Steel 
hereby  withdraws  its  antidumping 
petition  and  requests  termination  of  the 
proceeding.  It  is  understood  that 
withdrawal  of  the  petition  is  without 
prejudice."  Accordingly,  pursuant  to 
§  207.40(a)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 


207.40(a)),  the  following  investigations 
are  terminated: 

Carbon  Steel  Plates  Whether  or  not  in 

Coils  From — 
The  German  Democratic  Republic 

(investigation  No.  731-TA-214 

(Final)):  and 
Poland  (investigation  No.  731-TA-216 

(Final));  and 
Cold-Rolled  Carbon  Steel  Plates  and 

Sheets  From  the  German 

Democratic  Republic  (investigation 

No.  731-TA-226  (Final)). 

EFFECTIVE  DATE:  August  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Bonnie  Noreen  (202-523-1369).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 
Authority:  These  investigations  are 
being  terminated  under  authority  of  the 
Tariff  Act  of  1930.  title  VII.  This  notice  is 
published  pursuant  to  S  207.40  of  the 
Commission's  rules  (19  CFR  207.40). 

Issued:  August  14. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-19963  Filed  8-20-85;  8:45  am) 

BILUNG  CODE  7030-03-tl 


fInvestigaUons  Nos.  731-TA-236  and  237 
(Final)l 

Certain  Castor  Oil  Products  From 
Brazil 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  final  antidumping 
investigations  and  scheduling  of  a 
hearing  to  be  held  in  connection  with 
the  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-236  and  237  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  hydrogenated 
castor  oil  (investigation  No.  731-TA-236 
(Final))  and/or  12-hydroxystearic  acid 
(investigation  No.  731-TA-236  (Final)), 
provided  for  in  items  178.20  and  490.26. 
respectively,  of  the  Tariff  Schedules  of 
the  United  States,  which  have  been 
found  by  the  Department  of  Commerce, 


in  a  preliminary  determination,  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  Unless  the  investigations 
are  extended.  Commerce  will  make  its 
final  LFTFV  determinations  on  or  before 
October  8, 1985,  and  the  Commission 
will  make  its  final  injury  determinations 
by  November  26. 1985  (see  sections 
735(a)  and  735(b)  of  the  act  (19  U.S.C. 
1673d(a)  and  1673d(b))). 

For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207.  Subparts  A  and  C  (19  CFR  Part  207), 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  July  30.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Featherstone  (202-523-0242). 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  imports  of  hydrogenated  castor  oil 
and  12-hydroxy8tearic  acid  from  Brazil 
are  being  sold  in  the  United  States  at 
LTFV  within  the  meaning  of  section  731 
of  th  act  (19  U.S.C.  1673).  The 
investigations  were  requested  in 
petitions  filed  on  December  27. 1984,  by 
Union  Camp  Corp..  Wayne,  NJ.  In 
response  to  those  petitions  the 
Commission  conducted  preliminary 
antidumping  investigations  and,  on  the 
basis  of  information  developed  during 
the  course  of  those  investigations, 
determined  that  there  was  a  reasonable 
indication  that  industries  in  the  United 
States  were  materially  injured  by  reason 
of  imports  of  the  subject  products  (50  FR 
7236.  Feb.  21. 1985). 

Participation  in  the  Investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Conunission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the. Chairwoman,  who  will 
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determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

PurRuant  to  S  201.11(d)  of  the 
Comnr..!,6ion's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  ail 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Staff  Report 

A  public  version  of  the  prehearing 
staff  report  in  these  investigations  will 
be  placed  in  the  public  record  on 
October  4, 1985,  pursuant  to  §  207.21  of 
the  Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  10:00  a.m.  on  October  21, 
1985,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  October  1, 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at 
10:00  a.m.  on  October  3, 1985,  in  room 
117  of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  October  15, 
1985. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commissions  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2]  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 


Written  Submissions 

All  legal  arguments,  economic 
Jbnalyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  section 
207.24  (19  CFR  207.24)  and  must  be 
submitted  not  later  than  the  close  of 
business  on  October  28, 1985.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  or  before 
October  28, 1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  These  investigations  are 
being  conducted  under  authority  of  the 
Tariff  Act  of  1930,  title  VII.  This  notice  is 
published  pursuant  to  S  207.20  of  the 
Commission's  rules  (19  CFR  207.20). 

Issued:  August  16. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-19964  Filed  8-20-85:  8:45  am] 

BILUNO  CODE  703(Mn-M 


[Investigation  No.  731-TA-246  (Final)] 

Low-Funting  Brazing  Cooper  Wire  and 
Rod  From  New  Zealand 

aqency:  United  States  International 
Trade  Commission. 
action:  Institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
cormection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
246  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 


determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  new  Zealand  of 
low-fuming  brazing  copper  wire  and  rod, 
provided  for  in  items  612.6205  (rod), 
612.7220  (wire),  and  653.1500  (flux- 
coated  wire  or  rod)  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce,  in  a  preliminary 
determination,  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
Unless  the  investigation  is  extended. 
Commerce  will  make  its  final  LTFV 
determination  on  or  before  October  15. 
1985  and  the  Commission  will  make  its 
final  injury  determination  November  29, 
1985  (see  sections  735(a)  and  735(b]  of 
the  act  (19  US.C.  1673d(a)  and  1673(b))). 
For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure.  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  August  13. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Valerie  Newkirk  (202-523-0165).  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
imparied  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Conmiission's  TDD  terminal  on  202*724- 
0002. 

SUPPtfMENTARY  INFORMATION: 

Background. 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  low-fuming 
brazing  copper  wire  and  rod  froxa  New 
Zealand  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  act  (19 
U.S.C.  1673).  The  investigation  was 
requested  in  a  petition  filed  on  February 
19, 1985  by  American  Brass  Co.,  Rolling 
Meadows,  IL;  Century  Brass  Products, 
Inc.,  Waterbury,  CT;  and  Cerro  Metal 
Products,  Inc.,  Bellefonte.  PA.  In 
response  to  that  petition  the 
Commission  conducted  a  preliminary 
antidumping  investigation  and,  on  the 
basis  of  information  developed  during 
the  course  of  that  investigation, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
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of  imports  of  the  subject  merchandise 
(50  FR  14174.  April  10. 1985). 

Participation  in  the  Investigation- 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
§  201.11).  not  later  than  twenty-one  (21) 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list — 

Pursuant  to  §  201.11(d)  of  Uie 
Commissions  rules  (19 CFR  § 201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  Report— 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  October  4. 
1985.  pursuant  to  §  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing — 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  10:00  a.m.  on  October  17. 
1985  at  the  U.S.  International  Trade 
Commission  Building.  701  E  Street  NW.. 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  October  15. 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  October  11, 1985  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  October  15. 
1985. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 


Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  Submissions — 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  §  207.22)  Posthearing  briefs  must 
conform  with  the  provisions  of  §  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
October  24. 1985.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  October  24. 
1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  §  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  cleariy  labeled  "Confidential" 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930,  title  VII.  This  notice  is 
published  pursuant  to  §  207.20  of  the 
Commission's  rules  (19  CFR  207.20). 

Issued:  August  13, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  85-19965  Filed  8-20-85;  8:45  am] 
BIIJJNQ  CODE  7020-43-M 


[InvMtigatton  No.  337-TA-2261 

Certain  Mass  Spectrometers  and 
Components  Thereof;  Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  Investigation 
pursuant  to  19  U.S.C.  1337. 


summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
16. 1985.  under  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337),  on  behalf  of 
Finnigan  Corporation.  355  River  Oaks 
Parkway,  San  Jose,  California  95134.  The 
complaint  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  into  the  United  States  of 
certain  mass  spectrometers  and 
components  thereof,  or  in  their  sale,  by 
reason  of  alleged  direct,  contributory 
and  induced  infringement  of  the  claims 
of  U.S.  Letters  Patent  4,423,324.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  the 
Commission  to  institute  an  investigation 
and.  after  a  full  investigation,  to  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  Rinkerman,  Esq.,  or  Stephen  L. 
Sulzer,  Esq.,  Office  of  Unfair  Import 
Investigations.  U.S.  International  Trade 
Commission,  telephone  202-523-1273  or 
202-523-0419,  respectively. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  §  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 


Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
August  14, 1985,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  into  the  United 
States  of  certain  mass  spectrometers 
and  components  thereof,  or  in  their  sale, 
by  reason  of  alleged  direct,  conti-ibutory 
and  induced  infringement  of  the  claims 
of  U.S.  Letters  Patent  4,423,324,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
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named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is:  Finnigan 
Corporation.  355  River  Oaks  Parkway, 
San  Jose,  California  95134. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Nermag/Delsi.  49,  Quai  du  Halage,  92500 

Rueil-Malmaison,  Paris,  France 
Delsi/Nermag,  10  Kingsbridge  Road, 

Fairfield.  New  Jersey  07006 
VG  Analytical,  Ltd..  Floats  Road. 

Wythenshawe,  Manchester,  M  23  9LE, 

England 
VG  Instruments  Inc.,  300  Broad  Street, 

Stamford,  Connecticut  06901 

(c)  Gary  Rinkerman,  Esq.,  and 
Stephen  L.  Sulzer,  Esq..  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Room  128  and  Room  124,  respectively, 
Washington,  DC  20436,  shall  be  the 
Commission  investigative  attorneys, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21J. 
Pursuant  to  §§  201.16(d)  and  210.21(a)  of 
the  rules  (19  CFR  201.16(d)  and 
210.21(a)).  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington,  DC  20436,  telephone 
202-523-0471. 

Issued:  August  15. 1983. 


By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[PR  Doc.  85-19966  Filed  8-20-85:  8:45  am] 

■tLUNQCOOE  702IMn-M 

[Investigation  No.  337-TA-227) 

Certain  One  Piece  Cold  Forged  Bicycle 
Cranica;  Inveatlgatlon 

agency:  U.S.  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337  and  19  U.S.C. 

1337a. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  and  a  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on  July 
19, 1985,  pursuant  to  section  337  of  the 
Tariff  Act  of  1930, 19  U.S.C.  1337,  and 
under  19  U.S.C.  1337a,  on  behalf  of 
Thun,  Inc.,  One  Alfred  Thun  Road. 
Clarksville.  Termessee  37040.  The 
complaint,  as  supplemented  by  staff 
exhibits,  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  one  piece  cold 
forged  bicycle  cranks  into  the  United 
States,  or  in  their  sale,  by  reason  of 
alleged  infringement  of  the  claims  of 
U.S.  Letters  Patent  3.608,184.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation, 
conduct  temporary  relief  proceedings, 
and  issue  a  temporary  exclusion  order 
prohibiting  importation  of  the  articles  in 
question  into  the  United  States,  except 
under  bond.  After  a  full  investigation, 
the  complainant  requests  that  the 
Commission  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 
FOR  FURTHER  INFORMATION  CONTACT: 

Juan  Cockburn,  Esq.,  or  Steven  H. 
Schwartz,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-1272  or 
202-523-4877,  respectively. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  §  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
August  14, 1985,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 


investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  one 
piece  cold  forged  bicycle  cranks  into  the 
United  States,  or  in  their  sale,  by  reason 
of  alleged  infringement  of  the  claims  of 
U.S.  Letters  Patent  3,608,184,  the  effect 
or  tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

(2)  Pursuant  to  §  210.24(e)  of  the 
Commission's  rules,  the  motion  for 
temporary  relief  under  subsections  (e) 
and  (f)  of  section  337  of  the  Tariff  Act  of 
1930,  which  was  filed  on  July  19. 1985. 
shall  be  forwarded  to  the  presiding 
administrative  law  judge  for  an  initial 
determination  pursuant  to  §  210.53(b)  of 
the  rules. 

(3)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Thun,  Inc., 
One  Alfred  Thun  Road,  Clarksville. 
Termessee  37040. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Sugino  Cycle  Industries  Ltd.,  10-7 

Oimazato,  'J-Chome  Higashinari-Ku, 

Osaka  537,  Japan 
Sugino  Cycle,  Inc.,  550  Commerce  Street, 

Franklin  Lakes,  New  Jersey  07417 
Sakae-Ringyo  Co.,  Ltd.,  2-16  Aoi, 

Adachi-Ku,  Tokyo  120,  Japan 
Sakae-Ringyo  Co.,  Ltd.,  303  East  Ohio 

Street,  Suite  2800,  Chicago,  Illinois 

60611 

(c)  Juan  Cockburn,  Esq.,  and  Steven  H. 
Schwartz,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
128  and  Room  122,  respectively, 
Washington,  DC  20436,  shall  be  the 
Commission  investigative  attorneys, 
party  to  this  investigation;  and 

(4)  For  the  investigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 
Pursuant  to  §  210.24(e)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  presiding  administrative 
law  judge  shall  determine  as 
expeditiously  as  possible  whether  or  not 
temporary  relief  proceedings  should  be 
instituted. 

Responses  must  be  submitted  by  the 
named  respondents^  accordance  with 
§210.21  of  the-COmmission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  §§  201.16jfd)  and  210.21(a)  of 
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the  rules  (19  CFR  210.16(d)  and 
210.21(a)).  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Responses  to  the  motion  for  temporary 
relief  may  be  submitted  by  the  named 
respondents  in  accordance  with 
§  210.24(e)(3)  of  the  Commission's  rules. 
Any  such  responses  must  be  filed  within 
20  days  after  service  of  the  motion. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  and/or  the 
motion  for  temporary  relief  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint  and  motion  for 
temporary  relief,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  701  E  Street  NW.,  Room 
156,  Washington,  DC  20436.  telephone 
202/523-0471. 

Issued:  August  15. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc.  85-19967  Filed  8-20-85:  8:45  am) 

BtLUNGCOOE  7020-(n-« 


Investigation  No.  337-TA-219 

Certain  Porch,  Patio,  and  L^wn  Gliders; 
Commission  Decision  Not  To  Review 
initial  Determination  Terminating 
Investigation  as  to  One  Respondent 

agency:  U.S.  International  Trade 
Commission. 

action:  Termination  of  investigation  as 
to  respondent  Sa'Di  Brothers  Company 
(SaDi). 


summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  an  initial  determination  (ID)  of 
the  presiding  administrative  law  judge 
(ALJ)  terminating  the  investigation  as  to 
Sa'Di  on  the  basis  of  a  settlement 
agreement. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Simmons,  Esq..  Office  of  the 
General  Counsel,  telephone  202-523- 
0493. 

SUPPLEMENTARY  INFORMATION:  On  July 
16. 1985.  the  ALJ  granted  a  joint  motion 
by  complainant  Jack-Post  Corp.  and 
Sa'Di  to  terminate  the  investigation  on 
the  basis  of  a  settlement  agreement.  The 
settlement  agreement  provides  that 
Sa'Di  shall  cease  and  desist  from 
importation  of  the  accused  lawn  gliders 
and  shall  cease  and  desist  from  the  use 
of  the  term  "Glider-Lawn"  in  connection 
with  the  imported  gliders.  Respondent  is 
permitted  to  liquidate  its  inventory'.  The 
ALJ  found  that  there  was  nothing  in  the 
settlement  agreement  inconsistent  with 
the  public  interest.  No  petition  for 
review  was  filed,  nor  were  comments  on 
the  ID  received  from  the  public  or  any 
government  agency. 

Issued:  August  15. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  85-19968  Filed  8-20-85:  8:45  am] 

BILUNO  CODE  7020-<»-M 


I  Investigation  No.  337-TA-18S] 

Certain  Rotary  Wheel  Printing 
Systems;  Termination  of  Investigation 
Based  on  a  Rnding  of  No  Violation  of 
Section  337  of  the  Tariff  Act  of  1930 

agency:  U.S.  International  Trade 

Commission. 

action:  Termination  of  investigation 

upon  a  finding  of  no  violation  of  section 

337  of  the  Tariff  Act  of  1930. 

SUMMARY:  Notice  is  given  that  the  U.S. 
International  Trade  Commission  has 
determined  that  there  is  no  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  the  above-captioned 
investigation  and  has  terminated  the 
investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  H.  Nails.  Esq..  Office  of  the, 
General  Counsel,  U.S.  Internationa! 
Trade  Commission,  telephone  (202)  523- 
1626. 

SUPPI^MENTARY  INFORMATION:  On 

February  27, 1984.  the  Commission 
instituted  the  investigation  in  response 
to  a  complaint  filed  on  behalf  of  Qume 
Corporation,  San  Jose,  Cahfornia.  The 
Commission  published  a  notice  in  the 
Federal  Register  of  April  18, 1984  (49  FR 
8502),  which  instituted  an  investigation 
to  determine  whether  there  is  a  violation 
of  section  337  in  the  unauthorized 
importation  or  sale  of  certain  rotary 
wheel  printing  systems,  by  reason  of  the 
alleged  (1)  coverage  of  such  devices  by 
claims  1  or  8  of  U.S.  Letters  Patent 


4,118,129,  the  effect  or  tendency  of 
which  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States.  On  July  19, 1985,  the  Commission 
determined  that  there  was  no  violation 
of  section  337  in  the  investigation  in  the 
importation  or  sale  of  the  rotary  wheel 
printing  systems  in  question. 

Copies  of  the  Commission's  Action 
and  Order,  the  opinions  issued  in 
connection  therewith,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street.  NW..  Washington.  DC  20436, 
telephone  202-523-0161. 

Issued:  August  12, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  85-19969  Filed  8-20-85;  8:45  am] 
BILUNO  CODC  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docicet  No.  30638] 

Illinois  ft  Rock  River  Railroad  Co.; 
Exemption  From  49  U.S.C.  10901  and 
11301 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  grants  the  Illinois  and 
Rock  River  Railroad  Company 
exemption  (1)  from  49  U.S.C.  10901  for 
its  acquisition  and  operation  of  121.18 
miles  of  rail  line  between  Freeport  and 
El  Paso,  IL,  and  (2)  from  49  U.SC.  11301 
for  issuance  of  stock  and  securities  to 
finance  the  transaction. 
DATES:  This  exemption  will  be  effective 
on  August  22, 1985.  Petitions  to  stay 
must  be  filed  by  September  3, 1985. 
Petitions  to  reopen  must  be  filed  by 
September  10, 1985. 

addresses:  Send  pleadings  referring  to 
Finance  Docket  No.  30638  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioners'  representative:  Robert  A. 
Burka,  Suite  1000, 1155  Connecticut 
Avenue  NW.,  Washington,  DC  20038. 

for  further  information  contact: 
Louis  E.  Gitomer  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additonal  information  is  contained  in 
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the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  August  9. 1965. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrett, 
Andre,  Simmons,  l^amboley  and  Strenio. 
Commissioner  Simmons  concurred  in  the 
result  with  a  separate  expression. 
Commissioner  Lamboley  dissented  with  a 
separate  expression.  Commissioner  Sterrett 
did  not  participate.  Chairman  Taylor  was 
absent  and  did  not  participate. 
lames  H.  Bayne, 
Secretary. 
[FR  Doc.  85-19918  Filed  a-20-85;  8:45*  am] 

BILUNO  CODE  7O3S-01-U 


[Docket  No.  AB-10;  Sub-34X] 

Norfolk  &  Western  Reiiwey  Co^ 
Abandonment  In  Suffolk,  VA; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  5.20-mile  line  of  railroad 
between  milepost  V-28.1  at  Kenyon  and 
milepost  V-33.3  at  Boaz,  in  the  City  of 
Suffolk.  VA. 

Applicant  has  certified  (1)  that  no 
local  trafflc  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  Hne  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
September  20. 1985  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  tiled  by  September  2. 1985. 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
September  9. 1985.  with:  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 


A  copy  of  any  petition  flled  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Angelica  D. 
Lloyd,  204  S.  Jefferson  St..  Roanoke.  VA 
24042-0060. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  16, 1985. 

By  the  Commission.  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
James  H.  Bayne. 
Secretary. 
(FR  Doc.  85-19917  Filed  8-20-«5:  8:45  am) 

BILUNO  COOE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  1985  Amended  Stipulation 
and  Consent  Decree  Pursuant  to  the 
aean  Water  Act.  City  of  Twin  Falls,  ID 
and  ttie  State  of  Idaho 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  August  1, 1985  a  proposed 
1985  Amended  Stipulation  and  Consent 
Decree  in  United  States  v.  City  of  Twin 
Falls  and  the  State  of  Idaho,  Civil 
Action  No.  1-76-181  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Idaho.  The  proposed  1985 
Amended  Consent  Decree  modifies  the 
Stipulation  and  Consent  Decree  entered 
on  October  21. 1980,  as  modified  by  an 
Amended  Stipulation  and  Consent 
Decree  entered  on  April  11, 1984.  The 
proposed  1985  Amended  Consent 
Decree  extends  the  expiration  date  of 
the  original  Decree,  as  amended,  to  July 
1. 1986.  provides  for  more  flexible 
staffing  requirements  and  more  specific 
maintenance  requirements,  requires  full 
compliance  with  all  effluent  hmitations 
and  monitoring  requirements  and 
provides  for  payment  to  the  United 
States  of  stipulated  penalties  of  $50,000 
for  failure  by  the  City  to  comply  with 
provisions  of  the  Decree,  as  amended. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  1985  Amended 
Stipulation  and  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Divison, 
Department  of  Justice,  Washington,  D.C. 
20530  and  should  refer  to  United  States 
City  of  Twin  Falls,  et  ai.  D.J.  Ref.  90-&- 
1-1-629A. 

The  proposed  1985  Amended 
Stipulation  and  Consent  Decree  may  be 
examined  at  the  ofHce  of  the  United 


States  Attorney.  Federal  Building,  550 
West  Fort  Street  Boise.  Idaho  and  at  the 
Region  X,  Office  of  U.S.  Environmental 
Protection  Agency,  1200  6th  Avenue, 
Seattle,  Washington.  Copies  of  the 
proposed  1985  Amended  Stipluation  and 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  Natural  Resources  Division  of  the 
Department  of  Justice,  9th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  1985  Amended  Stipulation  and 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amoimt  of  $1.20  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habkht  D, 

Assistant  A  ttomey  General  Land  and  Natural 
Resources  Division. 

[FR  Doc.  85-19952  Filed  8-20-85;  8:45  am] 

BIUJNG  CODE  4410-01-41 


AAG/A  Order  No.  16-85 

Privacy  Act  of  1974;  Modified  Systems 
of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Department  of  Justice,  Civil  Rights 
Division  (CRT),  proposed  to  modify 
certain  CRT  systems  of  records  to  add  a 
new  routine  use,  to  clarify  the 
descriptions  of  the  systems  as  is 
necessary  to  reflect  the  internal 
reorganizations  of  CRT,  and  to  make 
editorial  corrections. 

Specifically,  the  Civil  Rights  Division 
will  modify  certain  systems  by  adding  a 
routine  use  that  will  permit  access  to 
records  by  student  volunteers  working 
under  5  U.S.C.  3111,  and  by  students 
working  under  a  work-study  program 
pursuant  to  42  U.S.C.  2751,  et  seq..  in  the 
Civil  Rights  Division.  The  routine  use 
will  be  added  to  the  following  systems: 

"Central  Civil  Rights  Division  Index 
File  and  Associated  Records,  JUSTICE/ 
CRT-001;"  "Civil  Rights  Case  Load 
Evaluation  System — Time  Reporting 
System.  JUSTICE/CRT-003;"  "Registry 
of  Names  of  Interested  Persons  Desiring 
Notification  of  Submissions  under 
Section  5  of  the  Voting  Rights  Act 
IUSTICE/CRT-004;"  "Files  on 
Employment  Civil  Rights  Matters 
Referred  by  the  Equal  Employment 
Opportunity  Commission.  JUSTICE/ 
CRT-007;"  "Files  on  Correspondence 
Relating  to  Civil  Rights  Matters  from 
Persons  Outside  the  Department  of 
Justice.  JUSTICE/CRT-008;"  "Civil 
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Rights  Division  Travel  Reports. 
IUSTICE/CRT-009:"  and  'Freedom  of 
Information:  Privacy  Act  Records. 
IUSTICE/CRT-010." 

In  addition,  the  Division  is  amending 
the  "Central  Civil  Rights  Division  Index 
File  and  Associated  Records"  system  by 
revising  a  portion  of  the  description  of 

the  "Categories  of  Records to 

clarify  the  types  of  records  maintained 
by  the  respective  Civil  Rights  Division 
sections.  Finally,  various  editorial 
changes  are  being  made  to  the  system 
entitled  "Files  of  Applications  for  the 
Position  of  Attorney  with  the  Civil 
Rights  Division.  JUSTICE/CRT-002." 
and  to  all  the  above-named  systems  to 
achieve  greater  clarity  and  accuracy. 
The  record  systems  are  reprinted 
below.*  Changes  are  italicized  for  public 
convenience. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  given  a  30-day 
period  in  which  to  comment.  Please 
address  any  comments  to  Thomas  F. 
O'Leary.  Assistant  Director.  General 
Services  Staff.  Justice  Management 
Division.  Department  of  Justice.  Room 
6314. 10th  and  Constitution  Avenue. 
N.W..  Washington,  DC  20530. 

Since  the  new  routine  use  is 
compatible  with  the  purposes  for  which 
the  systems  are  maintained,  no  report  to 
the  Office  of  Management  and  Budget 
and  the  Congress  is  required. 

Dated:  August  8. 1985. 

W.  Lawreoce  Wallace. 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE/CRT-OOI 

SYSTEM  NAME: 

Central  Civil  Rights  Division  Index 
File  and  Associated  Records. 

SYSTEM  location: 

United  States  Department  of  Justice. 
Civil  Rights  Division  (CRT).  10th  and 
Constitution  Avenue.  NW..  Washington. 
D.C.  20530:  HOLC  Building.  320  First 
Street.  NW..  Washington,  DC.  20534; 
and  Federal  Records  Center.  Suitland. 
Maryland  20409. 

CATEGOAIES  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

These  persons  may  include:  Subjects 
of  investigation,  victims,  potential 


"While  the  systems  are  reprinted  below  in  their 
entirely,  the  following  information  is  provided  for 
continuity  purposes.  JUSTICE/CRT-001  was  last 
published  on  May  31.  19M  (49  FR  22728);  JUSTICE/ 
CRT-003.  007.  and  000  were  last  published  on 
September  2. 1983  (48  FR  40011-50015};  lUSTICE/ 
CRT-004  and  010  were  las!  published  on  February  4 
1983  (48  FR  5334-^335);  JUSTICE/CRT-OOB  was  last 
published  on  November  17. 1980  (45  FR  75910);  and 
)USTICE/CRT-002  was  last  published  on  September 
30. 1977  (42  FR  53327). 


witnesses,  correspondents  on  subjects 
directed  or  referred  to  CRT  or  other 
persons  or  organizations  referred  to  in 
potential  or  actual  cases  and  matters  of 
concern  to  CRT.  and  CRT  employees 
who  handle  complaints,  cases  or  matters 
of  concern  to  CRT. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  alphabetical 
indices  bearing  the  names  of  those 
individuals  identified  above  and  the 
associated  record  to  which  the  indices 
relate  containing  the  general  and 
particular  records  of  all  CRT 
correspondence,  cases,  matters,  and 
memoranda,  including  but  not  limited  to 
investigative  reports,  correspondence  to 
and  from  the  Division,  memoranda,  legal 
papers,  evidence,  and  exhibits.  The 
names  of  some  individuals,  e.g.. 
witnesses,  may  not  yet  be  on  the  central 
indices.  Records  relating  to  such 
individuals  may  be  obtained  by  direct 
access  to  the  file  jackets.  Such  file 
jackets  are  located  within  the  respective 
sections  of  CRT  according  to  the  legal 
subject  matter  assigned  to  each  CRT 
section.  The  delegated  legal  duties  and 
responsibilities  of  each  section  are 
described  as  follows: 

The  records  related  to  the  duties  of 
the  Appellate  Section  of  CRT  include 
records  generated  by  all  Civil  Rights 
Division  cases  that  have  entered  the 
U.S.  Supreme  Court  and  the  Courts  of 
Appeal.  Other  records  include  those 
generated  in  the  course  of  Appellate 
Section  duties  such  as  advising 
Members  of  Congress  on  legislative 
matters,  providing  legal  counsel  on  civil 
rights  issues  to  Federal  agencies  and 
providing  counsel  to  the  various 
components  of  the  Department  of 
Justice,  and  such  other  matters  as  may 
be  required  to  fulfill  the  duties 
mandated  by  Congress. 

The  records  related  to  the  duties  of 
the  Coordination  and  Review  Section 
include  letters,  studies,  and  reports 
concerning  the  implementation  of 
Executive  Orders  12250  and  12236. 
Under  E.0. 12250,  the  Attorney  General 
coordinates  and  monitors  the 
enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended,  and  the  civil  rights  provisions 
of  any  Federal  assistance  grant  which 
forbids  discrimination  in  federally 
assisted  programs  on  the  basis  of  race, 
color,  national  origin,  sex,  handicap  or 
religion.  The  Coordination  and  Review 
Section  also  works  with  Federal 
agencies  under  E.0. 12336  to  monitor 
review  of  their  enabling  legislation  on 
the  basis  of  sex.  Other  records  relate  to 
litigation  involving  the  civil  rights 
statutes  coordinated  by  the  Department 


of  Justice,  and  such  other  matters  as 
may  be  required  to  fulfill  the  duties 
mandated  by  the  President  and 
Congress. 

The  records  related  to  the  duties  of 
the  Criminal  Section  of  CRT  include 
cases  or  matters  arising  under  18  U.S.C. 
241  and  242  which  prohibit  persons 
acting  under  color  of  law  or  in 
conspiracy  with  others  to  interfere  with 
or  deny  the  exercise  of  Federal 
constitutional  rights,  cases  involving 
criminal  violations  of  the  Voting  Rights 
Act  of  1965  (42  U.S.C.  1971  through 
1974),  cases  or  matters  involving 
criminal  interference  with  housing  rights 
as  is  prohibited  by  42  U.S.C.  3631  and 
criminal  interference  with  other 
federally  protected  rights  as  is 
prohibited  by  18  U.S.C.  245.  Other 
Criminal  Section  records  include  cases 
or  matters  involving  18  U.S.C.  1581 
through  1588  which  prohibit  involuntary 
servitude,  some  case  involving  maritime 
law,  and  such  other  matters  as  may  be 
required  to  fulfill  the  duties  mandated 
by  Congress. 

The  records  related  to  the  duties  of 
the  Educational  Opportunities  Section  of 
CRT  include  cases  or  matters  arising 
under  Federal  laws  requiring 
nondiscrimination  in  public  education 
such  as  Titles  IV  and  IX  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000c,  42 
U.S.C.  2000h-2)  which  prohibit 
discrimination  on  the  basis  of  race, 
color,  religion,  sex,  or  national  origin; 
Title  IX  of  the  1972  Education 
Amendments  (20  U.S.C.  1681)  which 
prohibits  discrimination  on  the  basis  of 
sex  in  educational  programs  or  activities 
receiving  federal  financial  assistance; 
and  Section  504  of  the  Rehabilitation 
Act  of  1973  which  grants  rights  to 
handicapped  persons  participating  in 
educational  programs  receiving  federal 
financial  assistance.  In  addition,  the 
records  related  to  the  duties  of  the 
Educational  Opportunities  Section 
include  cases  or  matters  arising  under 
the  Equal  Educational  Opportunities  Act 
of  1974  (20  U.S.C.  1701).  and  such  other 
matters  as  may  be  required  to  fulfill  the 
duties  mandated  by  Congress. 

The  records  related  to  the  duties  of 
the  Employment  Litigation  Section 
include  cases  or  matters  arising  under 
Federal  laws  prohibiting  discriminatory 
employment  practices  by  State  and  local 
governments  such  as  the  equal 
employment  opportunity  provisions 
contained  within  the  Revenue  Sharing 
Act  of  1972.  as  amended.  Other  records 
include  cases  or  matters  arising  under 
Title  VII  of  the  Civil  Rights  Act  of  1964 
and  its  amendment  which  is  the 
Pregnancy  Discrimination  Act  of  1978 
(42  U.S.C.  2000e(k)).  In  addition,  the 
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records  related  to  the  duties  of  the 
Employment  Litigation  Section  include 
cases  or  matters  arising  under  Executive 
Order  No.  11246  involving  equal 
opportunity  laws  applicable  to  public 
employers,  Federal  contractors  and 
subcontractors  involved  in  federally 
financed  projects,  and  such  other 
matters  as  may  be  required  to  fulfill  the 
duties  mandated  by  Congress. 

The  records  related  to  the  duties  of 
the  Housing  and  Civil  Enforcement 
Section  of  CRT  include  cases  or  matters 
involving  the  fair  housing  laws  such  as 
Title  VIII  of  the  Fair  Housing  Act  of  1968 
(42  U.S.C.  3601  through  3619),  and  cases 
or  matters  involving  fair  credit  laws 
such  as  the  Equal  Credit  Opportunity 
Act  (15  U.S.C.  1691  through  1691g)  as 
well  as  its  implementing  regulations. 
Regulation  B  (12  CFR  Part  202).  Other 
records  include  cases  or  matters  arising 
under  Title  11  and  Title  III  of  the  Civil 
Rights  Act  of  1964  which  prohibit 
discrimination  in  public  facilities 
(except  those  Title  III  matters  that 
involve  prison  facilities)  and  cases  or 
matters  arising  under  the 
nondiscrimination  provisions  of  the 
Revenue  Sharing  Act  and  the  Housing 
and  Community  Development  Act  of 
1974.  and  such  other  matters  as  may  be 
required  to  fulfill  the  duties  mandated 
by  Congress. 

The  records  related  to  the  duties  of 
the  Special  Litigation  Section  of  CRT 
include  cases  or  matters  arising  under 
Title  III  of  the  Civil  Rights  Act  of  1964  as 
it  applies  to  prison  facilities,  cases  or 
matters  arising  under  the  Civil  Rights  of 
Institutionalized  Persons  Act  of  1960  (42 
U.S.C.  1997),  cases  or  matters  involving 
the  constitutional  rights  of 
institutionalized  juveniles,  and  the 
constitutional  rights  of  mentally  and 
physically  handicapped  persons  of  all 
ages,  cases  arising  under  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  and  such  other  matters  as 
may  be  required  to  fulfill  the  duties 
mandated  by  Congress. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
system: 

The  r.?(;ords  in  the  system  of  records 
are  kept  under  the  authority  of  44  U.S.C. 
.1101  and  in  the  ordinary  course  of 
fulfilling  the  responsibility  assigned  to 
the  Civil  Rights  Division  under  the 
provisions  of  28  CFR  0.!J0,  0.51. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

A.  Information  in  the  system  m.  '.y  be 
used  by  employees  and  officials  of  the 
Department  to  make  decisions  in  the 
course  of  investigations  and  legal 
proceedings;  to  assist  in  preparing 


responses  to  correspondence  from 
persons  outside  the  Department  to 
prepare  budget  requests,  and  various 
reports  on  the  work  product  of  the  Civil 
Rights  Divisions:  and  to  carry  out  other 
authorized  internal  functions  of  the 
Department. 

B.  A  record  maintained  in  this  system 
of  records  may  be  disseminated  as  a 
routine  use  of  such  records  as  follows: 
(1)  A  record  relating  to  a  possible  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature  may  be 
disseminated  to  the  appropriate  federal, 
state  or  local  agency  charged  with  the 
responsibility  of  enforcing  or 
implementing  such  law;  (2)  m  the  course 
of  investigation  or  litigation  of  a  case  or 
matter,  a  record  may  be  disseminated  to 
a  federal,  state  or  local  agency,  or  to  an 
individual  or  ogranization,  if  there  is 
reason  to  believe  that  such  agency, 
individual  or  organization  possesses 
information  or  has  the  expertise  in  an 
official  or  technical  capacity  to  analyze 
information  relating  to  the  investigation, 
trial  or  hearing  and  the  dissemination  is 
reasonably  necessary  to  elicit  such 
information  or  expert  analysis  or  to 
obtain  the  cooperation  of  a  prospective 
witness  or  informant:  (3)  a  record 
relating  to  a  case  or  matter  may  be 
disseminated  to  an  appropriate  court, 
grand  jury  or  administrative  or 
regulatory  proceeding  in  accordance 
with  applicable  law  or  practice;  (4)  a 
record  relating  to  a  case  or  matter  may 
be  disseminated  to  an  actual  or 
potential  party  to  litigation  or  his 
attorney  (a)  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement  of  the  case  or 
matter,  plea  bargaining  or  (b)  in  formal 
or  informal  discovery  proceedings;  (5)  a 
record  relating  to  a  case  or  matter  that 
has  been  referred  for  investigation  may 
be  disseminated  to  the  referring  agency 
to  notify  such  agency  of  the  status  of  the 
case  or  matter  or  of  any  determination 
that  has  been  made;  (6)  a  record  relating 
to  a  person  held  in  custody  or  probation 
during  a  criminal  proceeding  or  after 
conviction,  may  be  disseminated  to  any 
agency  or  individual  having 
responsibility  for  the  maintenance, 
supervision  or  release  of  such  person; 
(7)  a  record  may  be  disseminated  to  the 
United  States  Commission  on  Civil 
Rights  in  response  to  its  request  and 
pursuant  to  42  U.S.C.  1975d.;  (8)  a  record 
may  be  disseminated  to  volunteer 
student  workers  and  students  working 
under  a  work-study  program  as  is 
necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 


made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subject  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored  on 
index  cards,  in  file  jackets,  and  on 
computer  disks  or  tape. 

RETRIEVABILITY: 

Information  is  retrieved  through  either 
use  of  an  index  card  system  or  logical 
queries  to  the  computer-based  system. 
Entries  are  arranged  alphabetically  by 
the  names  of  individuals  or 
organizations  that  have  been  involved  in 
possible  civil  rights  violations  either  as 
the  subject  of  investigations  by  the 
Department  or  as  victims  or 
complainants,  or  by  the  name  of  the 
Division  personnel  handling  the 
complaint.  (Complaints  received  from 
individuals  which  have  not  been 
investigated  by  the  Department  have  not 
been  systematically  indexed  and 
information  pertaining  to  such 
individuals  may  or  may  not  be 
retrievable.)  Information  on  such 
individuals  may  be  retrievable  from  the 
file  jackets  by  a  number  assigned  and 
appearing  on  the  index  cards. 

safeguards: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  apphcable 
Departmental  security  regulations  for 
systems  of  records.  Only  a  limited 
number  of  staff  members  who  are 
assigned  a  specific  identification  code 
will  be  able  to  use  the  computer  or  to 
access  the  stored  information. 
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RETOrnON  AND  mSK>SAL: 

Records  are  maintained  on  the  system 
while  current  and  required  for  ofFicial 
Government  use.  When  no  longer 
needed  on  an  active  basis,  the  paper 
files  are  transferred  to  the  Federal 
Records  Center,  Suitland.  Maryland  and 
some  records  are  transferred  to 
computer  tape  and  stored  in  accordance 
with  Departmental  security  regulations 
for  systems  of  records.  Final  disposition 
is  in  accordance  with  records  retirement 
of  destruction  as  scheduled  by  NARS. 

SYSTEM  MANAOEII(S)  AND  AOOAESS: 

Administrative  Management  Section 
Chief  Civil  Rights  Division,  United 
States  Department  of  Justice, 
Washington.  DC  20530. 

NOTinCATION  PROCEDURE: 

Part  of  this  system  is  exempted  from 
this  requirement  under  5  U.S.C.  552a 
(j)(2)  and  (k)(2).  Address  inquiries  to  the 
System  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Part  of  this  system  is  exempted  from 
this  requirement  under  5  U.S.C.  552a 
{j)(2)  and  (k)(2).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received.  A  request 
for  access  to  a  record  retrievable  in  this 
system  shall  be  made  in  writing,  with 
the  envelope  and  letter  clearly  marked 
"Privacy  Access  Request."  Include  in 
the  request  the  full  name  of  the 
individual,  his  or  her  current  address, 
date  and  place  of  birth,  notarized 
signature  (28  CFR  16.41(b)),  the  subject 
of  the  case  or  matter  as  described  under 
"Categories  of  records"in  the  system." 
and  any  other  information  which  is 
known  and  may  be  of  assistance  in 
locating  the  record,  such  as  the  name  of 
the  civil  rights  related  case  or  matter 
involved,  where  and  when  it  occurred 
and  the  name  of  the  judicial  district 
involved.  The  requester  will  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  should 
be  directed  to  the  System  Manager 
listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  non-exempt  information 
retrievable  in  the  system  should  direct 
their  request  to  the  System  Manager 
listed  above,  stating  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought. 


RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  may  be  any  agency  or 
person  who  has  or  offers  information 
related  to  the  law  enforcement 
responsibilities  of  the  Division. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

The  Attorney  General  has  exempted 
parts  of  this  system  from  subsections 
(c)(3).  (d).  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (j)(2)  and 
(k)(2).  Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

JUSTICE/CRT-002 

SYSTEM  NAME: 

Files  of  Applications  for  the  Position 
of  Attorney  with  the  Civil  Rights 
Division. 

SYSTEM  location: 

U.S.  Department  of  Justice:  Civil 
Rights  Division  (CRT),  10th  and 
Constitution  Avenue,  N.W.,  Washington, 
DC.  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  applied  for  a 
position  as  an  attorney  with  CRT. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  may  contain  SF  171  forms, 
resumes,  referral  letters,  letters  of 
recommendation,  writing  samples, 
interview  notes,  internal  notes  or 
memoranda,  and  other  correspondence 
and  documents. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  records  in  this  system  of  records 
are  kept  under  the  authority  of  44  U.S.C. 
3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibilities  assigned  to 
CRT  under  28  CFR  0.50,  0.51. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  are  used  by 
employees  and  officials  of  the 
Department  in  making  employment 
decisions.  If  an  individual  is  hired,  the 
records  may  become  part  of  his  or  her 
Official  Personnel  Folder. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 


unwarranted  invasion  of  i)er8onal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESStflG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  the  system  are  primarily 
original  papers  or  reproductions  or 
copies  thereof.  The  system  consists  of 
files  pertaining  to  individual  applicants. 

RETRIEVABILTfV: 

Information  is  retrieved  by  using  an 
applicant's  name. 

SAFEGUARDS: 

Information  in  the  system  is 
unclassified.  It  is  safeguarded  and 
protected  in  accordance  with 
Departmental  rules  and  procedures 
governing  access,  production  and 
disclosure  of  any  materials  contained  in 
its  official  files. 

RETENTION  AND  DISPOSAL: 

Information  is  retained  in  the  system 
until  a  final  employment  decision  is 
made  or  until  such  time  as  CRT  is 
notified  by  the  applicant  that  he  or  she 
is  no  longer  interested  in  or  available  for 
the  position.  If  an  individual  is  hired, 
some  or  all  of  the  records  may  become 
part  of  his  or  her  Official  Personnel 
Folder. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Assistant  Attorney  General; 
Civil  Rights  Division;  U.S.  Department  of 
Justice;  Washington,  D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  Assistant 
Attorney  General:  Civil  Rights  Division; 
U.S.  Department  of  Justice;  Washington. 
D.C.  20530. 
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RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing, 
with  the  envelope  and  the  letter  clearly 
marked  'Privacy  Access  Request.'  The 
request  should  include  the  name  of  the 
applicant  and  the  position  applied  for. 
The  requester  will  also  provide  a  return 
address  for  transmitting  the  information. 
Access  requests  will  be  directed  to  the 
System  Manager  listed  above. 

CONTESnNQ  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  concisely  what  information  is 
being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  system  generally  are  the  applicants, 
persons  referring  or  recommending  the 
applicant,  and  employees  and  ofHcials 
of  the  Department. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
JUSTICE/CRT-003 

SYSTEM  NAME: 

Civil  Rights  Case  Load  Evaluation 
System — Time  Reporting  System. 

SYSTEM  LOCATION: 

United  States  Department  of  Justice, 
10th  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20530. 

CATEOORIES  OF  INDIVIDUALS  COVERED  lY  THE 
SYSTEM: 

Attorneys  and  paralegals  of  the  Civil 
Rights  Division  of  the  United  States 
Department  of  Justice. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  names  of 
Division  attorneys  and  paralegals  and 
their  assignments  and  allocation  of  work 
time. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  records  in  this  system  are  kept 
under  the  authority  of  44  U.S.C.  3101  and 
in  the  ordinary  course  of  fulfilling  the 
responsibilities  assigned  to  CRT  under 
28  CFR  0.50,  0.51. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Civil  Rights  Division  personnel  use 
this  system  of  records  to  keep  track  of 
resources,  i.e.,  to  determine  Civil  Rights 
Division  allocations  of  resources  and 


professional  time  to  individual 
assignments  of  cases  and  broad 
categories  of  cases  (e.g.,  voting,  criminal, 
enforcement],  and  to  assist  in  preparing 
budget  requests  and  other  reports  which 
may  be  submitted  t  j  the  Attorney 
General  or  the  Congress. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  Members  of 
Congress:  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration.  A 
record  from  the  system  of  records  may 
be  disclosed  to  the  National  Archives 
and  Records  Administration  for  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer  disks. 

RETRIEVABILmr: 

Information  is  retrieved  by  the  names 
of  attorneys  or  paralegals. 

SAFEGUARDS: 

Information  contained  in  the  system  is 
unclassified.  It  is  safeguarded  and 
protected  in  accordance  with 
Departmental  security  regulations  for 
systems  of  records.  Access  to  the 
records  is  limited  to  those  employees 
whose  official  duties  require  such 
access. 

RETENTION  AND  DISPOSAL: 

Information  contained  in  the  record 
system  remains  on  the  computer  disks 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Management  Section 
Chief,  Civil  Rights  Division,  United 
States  Department  of  Justice,  10th  and 
Constitution  Avenue,  NW.,  Washington 
D.C.  20530. 

NOTIFICATtON  PROCEDURE: 

'  Address  inquiries  to  the  system 
manager  Usted  above. 

RECORDS  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record 
retrievable  in  this  system  shall  be  made 
in  writing,  with  the  envelope  and  letter 
clearly  marked  "Privacy  Access 
Request."  Include  in  the  request  the  full 


name  of  the  individual  involved  his  or 
her  current  address,  date  and  place  of 
birth,  and  notarized  signatiu^e  (28  CFR 
16.42(b]),  and  any  other  information 
which  is  known  and  may  be  of 
assistance  in  locating  the  record.  Tbe 
requester  should  also  provide  a  return 
address  for  transmitting  the  information. 
Access  to  requests  should  be  directed  to 
the  system  manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  their  records  should  direct  their 
request  to  the  system  manager  listed 
above,  stating  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEOOMES: 

Information  on  time  allocation  is 
provided  by  Civil  Rights  Division 
attorneys  and  paralegals. 

SYSTEMS  EXEMPTED  FROM  CCRTAM 
PROVISIONS  OF  THE  ACT 

None. 
JUSTICE/CRT-004 

SYSTEM  NAME: 

Registry  of  Names  of  Interested 
Persons  Desiring  Notification  of 
Submissions  under  Section  5  of  the 
Voting  Rights  Act. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice.  Civil 
Rights  Division  (CRT).  320  First  Street 
NW..  Washington.  D.C.  20530  and  US. 
Department  of  Justice,  10th  Sr 
Constitution,  NW.,  Washington.  DC 
20530 

CATEGORIES  OF  MUMVnUALS  COVERED  BY  TNI 
system: 

Persons  who  have  requested  that  the 
Attorney  General  send  them  notice  of 
submissions  under  Section  5  of  the 
Voting  Rights  Act  of  1985, 42  U.S.C 

1973c. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

The  Registry  contains  the  name, 
address  and  the  telephone  numbers  of 
interested  parties  and.  where 
appropriate,  the  area  or  areas  with 
respect  to  which  notification  was 
requested  by  such  persons. 

AUTHORITY  FOR  MAINTENANCC  OF  THE 
SYSTEM: 

46  FR  877  (1961)  codified  in  28  CFR 
51.30,  42  U.S.C.  1973c  5  U.S.C.  301  and 
28  U.S.C.  509.510. 
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ROUTINS  uses  or  RECOnOS  MAIMTAtNEO  IN 
THC  SVSTtM,  INCLUOINQ  CATCQ0RIE3  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Registry  is  used  to  identify 
persons  interested  in  receiving  notice  of 
Section  5  submissions  and  to  comply 
with  their  requests.  The  Registry  may  be 
used  to  notify  the  persons  listed  therein 
of  any  proposed  changes  in  the 
"Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965."  46  FR  870  (1981)  codified  in  28 
CFR  Part  1,  and  to  soHcit  their 
comments  with  respect  to  any  such 
proposed  changes. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  i»  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  b&  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906 

POUCIES  ANO  PRACTICES  FOR  STORING, 

retrievino,  accessing,  retaining,  ano 
disposing  of  records  in  the  system: 

storage: 

Names  are  stored  in  a  card  file 
system,  and  an  automated  addresser. 

RETRIEVABIUTV: 

Records  in  this  system  are  retrievable 
by  the  names  of  interested  persons  or 
organizaitons. 

SAFEGUARDS: 

Information  in  the  system  is 
safeguarded  in  accordance  with 
Departmental  rules  and  procedures 
governing  access,  production  and 
disclosure  of  any  materials  contained  in 
its  official  files. 


RETENTION  ANO  DISPOSAL: 

An  individual  or  organizational  name 
is  retained  in  the  Registry  until  such 
time  as  that  person  or  organization 
request  that  the  name  be  deleted. 

SYSTEM  MANAOER(8)  ANO  ADORES8: 

Chief,  Voting  Section,  Civil  Rights 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530. 

NOTIFICATION  PROCEDUHC: 

Address  inquiries  to:  Assistant 
Attorney  General,  Civil  Rights  Division. 
U.S.  Department  of  Justice,  Washington. 
DC.  20530. 

RECOftO  ACC£SS  PflOCCDURES: 

This  system  contains  no  information 
about  any  individual  other  than  as 
described  in  Category  of  Record  above. 
Persons  whose  names  appear  on  the 
Registry  may  have  access  thereto  or 
have  their  names  and  other  information 
pertaining  to  them  deleted  or  modified 
upon  a  request  of  the  same  nature  as 
indicated  in  46  FR  877  (1981)  codified  in 
28  CFR  51.30. 

coNmrmo  rccoao  proceourcs: 

Same  as  the  above. 

record  source  categories: 

Sources  of  information  in  the  Registry 
are  those  persons  or  organizations 
whose  names  appear  therein  by  virtue 
of  their  having  requested  inclusion  in 
the  Registry  pursuant  to  46  FR  877(1981) 
codified  in  28  CFR  51.30. 

systems  EXEMPTS)  FROM  CERTAIN 
PROVISIONS  OF  THC  ACT: 

None. 
JUSTICE/CRT-007  . 

SYSTEM  name: 

Files  on  Employment  Civil  Rights 
Matters  Referred  by  the  Equal 
Employment  Opportunity  Commission. 

SYSTEM  location: 

U.S.  Department  of  Justice:  Civil 
Rights  Division,  10th  and  Constitution 
Avenue  NW..  Washington.  D.C.  20530. 

categories  of  individuals  covered  by  THC 

system: 

Persons  seeking  employment  or 
employed  by  a  state  or  a  political 
subdivision  of  a  state  who  have  filed 
charges  alleging  discrimination  in 
employment  with  the  Equal  Employment 
Opportunity  Commission  (hereinafter 
EEOC)  which  have  resulted  in  a 
determination  by  ffiOC  that  there  is 
probable  cause  to  believe  that  such 
discrimination  has  occurred,  and 
attempts  by  ESLOC  at  conciliation  have 
failed; 


categories  of  RCCORDB  in  THC  SVSTtM: 

The  system  may  contain  copies  of 
charges  filed  with  EEOC;  copies  of 
EEOC's  "determination"  letters,  letters 
of  transmittal  from  and  to  EEOC, 
analyses  or  evaluations  summarizing  the 
charge  and  other  materials  in  the  EEOC 
file,  internal  memoranda,  attorney  notes, 
and  copies  of  "right  to  sue"  letters 
issued  by  the  Civil  Rights  Division 
(CRT).  Charges  relate  to  allegations  of 
employment  discrimination  by  public 
employers  filed  by  individual 
complainants  which  have  been  referred 
to  the  Department  of  Justice  by  EEOC 
pursuant  to  42  U.S.C.  20006-5(0(1)  or 
5(f)(2).  or  to  allegations  of  a  pattern  or 
practice  of  violations  of  the  Equal 
Employment  Opportunity  Act  by  a 
public  employer  which  have  been 
referred  to  the  Department  of  Justice  by 
EEOC  pursuant  to  42  U.S.C.  2000e-6. 

authority  for  maintenance  of  the 
svstsm: 

The  records  in  this  system  of  records 
are  kept  under  authority  of  44  U.S.C. 
3101  and  in  the  ordinary  course  fulfilling 
the  responsibilities  assigned  to  CRT 
under  28  CFR  0.50.  0.51. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORtSS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  system  is  used  by  employees  and 
officials  of  the  Department  to  make 
decisions  regarding  prosecution  of 
alleged  instances  of  employment 
discrimination,  to  issue  right  to  sue 
letters  on  behalf  of  individuals:  to  make 
policy  and  planning  determinations;  to 
prepare  annual  budget  requests  and 
justifications;  to  prepare  statistical 
reports  on  the  work  product  of  the 
Employment  Litigation  Section  and  to 
carry  out  other  authorized  internal 
functions  of  the  Department.  If  the 
Department  has  determined  to  initiate 
an  investigation  or  litigate  a  matter 
referred  by  EEOC  the  records  pertaining 
to  that  matter  are  not  contained  in  the 
system.  Such  records  and  their  routine 
uses  are  described  under  the  notice  for 
the  system  named:  Central  Civil  Rights 
Division  Index  File  and  Associated 
Records. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work^study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
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the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCin  AND  MIACnCEt  FOW  STORINQ, 
RFTRIEVINO,  ACCESSINO,  RETAININQ,  AND 
DISPOSINO  Of  Rf  CO««>S  IN  THE  SYSTKM: 

STORAOe: 

Information  in  the  systems  is  stored 
on  index  cards,  in  file  jackets,  and  in 
computer  disks  which  are  maintained  by 
the  Employment  Litigation  Section,  Civil 
Rights  Division.  If  the  charge  related  to  a 
public  educational  agency  or  institution 
and  was  filed  before  September  1977, 
such  information  may  be  maintained  by 
the  Educational  Opportunities  Section, 
Civil  Rights  Division. 

retrievabiuty: 

Information  is  retrieved  primarily  by 
rising  the  appropriate  Department  of 
Justice  file  number,  or  the  name  of  the 
charging  party,  or  the  state  in  which  the 
alleged  discrimination  occurred  or  - 
through  other  logical  queries  to  the 
computer  based  system. 

SAFEOUAROS: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  applicable 
Departmental  security  regulations  for 
systems  of  records.  Only  a  limited 
number  of  staff  members  who  are 
assigned  a  specific  identification  code 
will  be  able  to  use  the  computer  or  to 
access  the  stored  information. 

RETENTION  AND  DISPOSAL: 

If  the  Department  determines  not  to 
prosecute  a  matter  referred  by  the 
EEOC,  the  records  transmitted  with  the 
referral  are  returned  to  the  EEOC.  Other 
records  in  the  system  are  kept  for 
routine  use  by  the  Department  and  when 
no  longer  needed  are  sent  to  the  Federal 
Records  Center  or  are  destroyed  in 
accordance  with  records  retention  and 
disposal  schedules  as  established  by  the 
National  Archives  and  Records  Service. 


SYSTEM  MANAOIR(S)  AND  ADORESS: 

Assistant  Attorney  General,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  Washington,  D.C.  20530. 

NOTinCATION  PROCEDURt: 

Same  as  the  above 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing 
with  \he  envelope  and  letter  clearly 
marked  "Privacy  Access  Request."  The 
request  should  indicate  the  state  where 
the  alleged  employment  discrimination 
took  place  and  the  employer  to  which 
the  charge  was  related.  The  requester 
should  also  provide  the  full  name  of  the 
individual  involved,  his  or  her  current 
address,  date  and  place  of  birth, 
notarized  signature  (28  CFR  ie.41(b)), 
any  other  known  information  which  may 
be  of  assistance  in  locating  the  record, 
and  a  return  address  for  transmitting  the 
information.  Access  requests  will  be 
directed  to  the  System  Manager  listed 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 
Disclosure  of  part  of  the  materials  in  this 
system  may  be  prohibited  by  42  U.S.C. 
2000e-5(b).  42  U.S.C.  2000e-8{e)  and  44 
U.S.C.  3510(b).  Part  of  this  system  is 
exempted  from  access  and  contest 
under  5  U.S.C.  552a(k)(2). 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  in  this  system 
are  charging  parties,  information 
compiled  and  maintained  by  EEOC,  and 
employees  and  officials  of  the 
Department  of  Justice  responsible  for 
the  disposition  of  the  referral  request. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THIS  ACT 

The  Attorney  General  has  exempted 
the  system  from  subsection  9d)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552(k)(2].  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of  5 
U.S.C.  553(b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

JUSTICE/CRT-008 

Files  on  Correspondence  Relating  to 
Civil  Rights  Matters  from  Persons 
Outside  the  Department  of  Justice. 

SYSTEM  location: 

U.S.  Department  of  Justice;  Civil 
Rights  Division  (CRT):  10th  and 


Constitution  Avenue  NW.;  Washington, 
DC  20530. 

CATEOOmCS  of  mOIVIOUALS  COVERtD  BY  TMl 
SYtTU: 

Persons  communicating  in  %vritten 
form  in  person  or  by  telephone, 
including  complaints,  requests  for 
information  or  action,  or  expressions  of 
opinion  regarding  civil  rights  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTOt: 

The  system  contains  original 
correspondence  regarding  civil  rights 
matters  from  persons,  cover  letters  or 
notes  from  persons  referring  original 
correspondence  to  the  Department 
attorney  or  other  employees  notes 
regarding  the  correspondence,  and 
copies  of  CRT  responses  to  the  original 
correspondence. 

AUTHORrrV  FOR  MAOtTENAMCC  OF  THE 
SYSTEM: 

This  system  of  records  is  maintained 
pursuant  to  44  U.S.C.  3101  and  in  the 
ordinary  coiu^e  of  fulfilling  the 
responsibility  assigned  to  CRT  under  the 
provisions  of  28  CFR  0.50. 


ROUTINE  USES  OF  RECORDS  MANtTil 
THE  SYSTEM,  mCUJDMO  CATEOORKS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A.  The  system  is  used  by  employees 
and  o^cials  of  the  Department  to 
respond  to  incoming  correspondence,  to 
compile  statistics  for  use  in  preparation 
budget  requests,  to  insure  proper 
disposition  of  incoming  mail,  to 
determine  the  status  and  content  of 
responses  to  correspondence,  to  respond 
to  inquiries  from  Division  personnel. 
Office  of  Legislative  Affairs  and 
Congressional  o^ices  regarding  the 
status  of  correspondence,  and  to  carry 
out  other  authorized  functions  of  the 
Department. 

B.  Information  in  the  system  regarding 
individual  pieces  of  correspondence 
may  be  provided  to  Members  of 
Congress  upon  request  in  instances 
where  the  Members  making  the  request 
referred  the  correspondence  in  question 
to  the  Department. 

C.  A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  workstudy  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
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unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Member  of 
Congress.  Information  in  the  system 
may  may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
inquiries  by  Members  of  Congress  on 
behalf  of  individual  constituents  that  are 
subjects  of  CRT  records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration.  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authonty  of  44  U.S.C.  2904  and 
2906. 

POUOES  AND  PHACnceS  FOR  STORtNQ, 

RmneviNG,  accessing,  retaininq,  and 

CNSPOSINQ  OF  RECORDS  IN  TTtC  SYSTEM: 
STORAOC 

Records  in  the  system  are  primarily 
index  cards  and  original  letters  or 
copies  thereof.  They  are  stored 
manually  and  by  automated  office 
equipment. 

retrievabiuty: 

Information  may  be  retrieved  through 
use  of  card  index  file  system  and/or 
automated  office  equipment  which  is 
subdivided  into  indexes  (1)  arranged 
according  to  the  name  of  citizens  that 
corresponded  with  the  Department  and 
(2)  arranged  according  to  the  name  of 
members  of  Congress  or  White  House 
staff  Members  who  have  referred 
correspondence  to  the  Department. 

SAFEOUAROS: 

Information  in  the  system  is 
unclassified.  It  is  safeguarded  and 
protected  in  accordance  with 
Departmental  rules  and  procedures. 

RETENTION  AND  DISPOSAL: 

Citizen  correspondence  unrelated  to 
matters  within  the  jurisdiction  of  the 
Civil  Rights  Division  is  destroyed  ninety 
days  from  the  date  of  correspondence. 
There  are  no  provisions  for  disposal  of 
the  o/Aer  records  in  this  system  although 
such  procedures  are  currently  under 
active  consideration. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Assistant  Attorney  General:  Civil 
Rights  Division:  U.S.  Department  of 
Justice.  Washington.  D.C.  20530. 

NOTincATiON  phocedures: 

Same  as  above. 

RCCOnO  ACC8M  PHOCEOURES: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing, 
with  the  envelope  and  the  letter  clearly 
marked  "Privacy  Access  Request."  The 


request  should  include  the  name  of  the 
correspondent,  his  address  or  the  name 
of  the  Member  of  Congress  or  White 
House  staff  member  who  referred  the 
correspondence  to  the  Department,  if 
known,  the  Departrftent  of  Justice  file 
number,  if  known,  and  the  date  of  the 
correspondence.  The  requester  will  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  will  be 
directly  to  the  System  Manager  listed 
above. 

CONTCSTINO  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  consisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECOfW  SOUHCt  CATEOORIES: 

Sources  of  information  contained  in 
this  system  are  the  original 
correspondents,  persons  referring 
original  correspondence  to  the 
Department,  and  employees  and 
officials  of  the  Department  responsible 
for  the  disposition  of  the 
correspondence. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
JUSTICE/CRT-009 

SYSTEM  NAME: 

Civil  Rights  Division  Travel  Reports. 

SYSTEM  LOCATION: 

United  States  Department  of  Justice, 
10th  and  Constitution  Avenue,  NW.. 
Washington.  D.C.  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

All  persons  who  have  filed  travel 
authorization  forms  or  travel  voucher 
forms  for  official  travel  on  behalf  of  the 
Civil  Rights  Division  (CRT). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information 
concerning  travel  expenditures  which 
were  recorded  on  travel  authorization 
forms  (Form  OBD-1)  and  travel  voucher 
forms  (Forms  OBD-157  and  SF-1012)  by 
CRT  employees  or  other  persons 
authorized  to  travel  for  CRT  and 
submitted  to  the  Budget  and  Finance 
Branch  of  CRT  from  Fiscal  Year  1972  to 
the  present.  The  computerized  data 
covers  fiscal  years  1972  through  1981. 

AUTHOfln-Y  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

The  records  in  this  system  of  records 
are  kept  under  the  authority  of  44  U.S.C. 


3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibilities  assigned  to 
CRT  under  28  CFR  0.50.  0.51. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OP 
USERB  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  are  used  to 
make  periodic  and  special  reports  to  the 
Administrative  Management  Section, 
Civil  Rights  Division,  and  to  the  Budget 
and  Finance  Branch,  Civil  Rights 
Division,  for  use  in  controlling  and 
reviewing  CRT  expenditures.  Copies  of 
individual's  reports  may  be  disclosed  to 
the  individual  when  appropriate  forms 
are  not  submitted  following  a  return 
from  travel  status. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  in  the  system  are  stored  on 
magnetic  tape  and  on  computer  punch 
cards,  on  monthly  and  periodic  and 
special  reports  printed  on  computer. 
Individual  vouchers  and  travel 
authorization  forms  are  stored  in  file 
jackets. 

RETRIEVABnJTY: 

Records  in  this  system  are  retrieved 
by  the  names  of  those  individuals 
identified  under  the  caption  "Categories 
of  individuals  covered  by  the  system." 


Federal  Register  /  Vol.  50.  No.  162  /  Wednesday.  August  21.  1985  /  Notices  33871 


SAFIQUAin)*: 

Information  in  the  system  is 
unclassified.  However,  the  records  are 
protected  in  accordance  with  applicable 
'Department  security  regulations  for 
systems  of  records.  Records  are  stored 
in  locked  cabinets  and  access  to  the 
computer  is  limited  to  those  personnel 
who  have  a  need  for  access  to  perform 
their  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on  the  system 
while  current  and  required  for  official 
Government  use.  When  not  longer 
needed  on  an  active  basis,  the  records 
are  transferred  to  computer  tape  and 
stored  in  accordance  with  Departmental 
security  regulations  for  systems  of 
records.  Final  disposition  will  be  in 
accordance  with  records  retirement  or 
destruction  as  scheduled  by  NARS. 

SYSTEM  MANAaEII<S)  AND  ADDRESS: 

Administrative  Management  Section 
Chief  Civil  Rights  Division,  United 
States  Department  of  Justice, 
Washington,  D.C.  20530. 

NonncATiON  PROCEOum: 

Same  as  the  above. 

RECORD  ACCESS  PROCSOURES: 

Requests  by  former  employees  for 
access  to  records  in  this  system  may  be 
made  in  writing  with  the  envelope  and 
letter  clearly  marked  "Privacy  Act 
Request".  The  request  should  clearly 
state  the  dates  on  which  official  travel 
was  taken.  The  requestor  should  also 
provide  the  full  name  of  the  individual 
involved,  his  or  her  current  address, 
date  and  place  of  birth,  notarized 
signature  (28  CFR  16.41(b)).  any  other 
known  information  which  may  be  of 
assistance  in  locating  the  record,  and  a 
return  address  for  transmitting  the 
information.  Access  requests  will  be 
directed  to  the  System  Manager.  Present 
employees  may  request  access  by 
contacting  the  System  Manager  directly. 

CONTESTIfta  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reason  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Soiu-ces  of  information  are  the  Civil 
Rights  Division  employees  and  other 
authorized  persons  who  file  travel 
authorization  and  travel  voucher  forms. 


SVSTEMS  EXEMrrCO  PROM  CERTAIN 
PROVIStONS  OP  THE  ACT 

None. 
JUSTICE/CRT-010 
SYSTEM  NAMK 

Freedom  of  Information;  Privacy  Act 
Records. 

SYSTEM  location: 

U.S.  Department  of  Justice.  Civil 
Rights  Division,  10th  &  Constitution 
Avenue.  N.W.,  Washington,  DC.  20530 
and  Federal  Record  Center,  Suitland, 
Maryland  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  request  disclosure  of 
records  pursuant  to  the  Freedom  of 
Information  Act;  persons  who  request 
access  to  or  correction  of  records 
pertaining  to  themselves  contained  in 
Civil  Rights  Division  systems  of  records 
pursuant  to  the  Privacy  Act;  and  where 
applicable,  persons  about  whom  records 
have  been  requested  or  about  whom 
information  is  contained  in  requested 
records. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  copies  of  all 
Freedom  of  Information/ftivacy  Act 
requests  received  by  the  Civil  Rights 
Division  since  January  1, 1975,  copies  of 
CRT  responses  to  the  requesters, 
internal  memoranda  and 
correspondence  related  to  the  requests, 
copies  of  the  documents  responsive  to 
the  requests,  and  records  of  appeals  or 
litigation. 

AUTHORrrV  FOR  MAINTENANd  OF  THE 

system: 

This  system  is  estabUshed  and 
maintained  pursuant  to  44  U.S.C.  3101 
and  is  maintained  to  implement  the 
provisions  of  5  U.S.C.  552  and  552a  and 
the  provisions  of  28  CFR  16.1  et  seq.  and 
28  CFR  16.40  et  seq. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system 
may  be  disseminated  as  a  routine  use  of 
such  record  as  follows;  (1)  A  record  may 
be  disseminated  to  a  Federal  agency 
which  furnished  the  record  for  the 
purpose  of  permitting  a  decision  as  to 
access  or  correction  to  be  made  by  that 
agency,  or  for  the  purpose  of  consulting 
with  that  agency  as  to  the  propriety  of 
access  or  correction;  (2)  a  record  may  be 
disseminated  to  any  appropriate 
Federal,  State,  local,  or  foreign  agency 
for  the  purpose  of  verifying  the  accuracy 
of  information  submitted  by  an 
individual  who  has  requested 
amendment  or  correction  of  records 


contained  in  systems  of  records 
maintained  by  the  Civil  Rights  Division, 
and  (3)  A  record  may  be  disseminated  to 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

RELEASE  OF  INFORMATION  TO  THE  NEWS 
MEDIA: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

RELEASE  OF  INFORMATION  TO  MEMBBIS  OF 
CONGRESS: 

Information  in  the  system  may  be 
disclosed  as  is  necessary  to  respond  to 
inquiries  by  Members  of  Congress  on 
behalf  of  individual  constituents  that  are 
subjects  of  CRT  records. 

RELEASE  OF  INFORMATION  TO  THE  NATWMAL 
ARCHIVES  AND  RECORDS  SSIVICe 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCIES  AM)  PRACTKCS  FOR  STOmNG, 
RETRIEVING,  ACCESSfWO, 
DISPOSING  OF  RECORDS  M  THE 


STORAGE: 

A  record  contained  in  this  system  is 
stored  manually  in  alphabetical  order  in 
file  cabinets,  in  chronological, 
cumulative  notebooks,  and  on  disks  in 
automated  office  equipment 

RETRIEVABtUTV: 

A  record  is  retrieved  by  the  name  of 
the  individual  or  person  making  a 
request  for  access  or  correction  of 
records. 

SAFEGUARDS: 

Access  to  records  is  limited  to 
personnel  of  the  FOI/PA  Branch  of  the 
Civil  Rights  Division  and  known 
Department  of  Justice  personnel  who 
have  a  need  for  the  record  in  the 
performance  of  their  duties.  The  records 
are  safeguarded  and  protected  in 
accordance  with  applicable 
Departmental  rules. 
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RETCNTtON  AND  DISPOSAL: 

Currently  there  are  not  provisions  for 
disposal  of  records  contained  in  this 
system. 

SVSTIM  MANAOER<S)  ANO  AOONCSS: 

AssistanrSttomey  General,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  10th  and  Constitution  Avenue. 
N.W.,  Washington,  D.C.  20530. 

NOTIFtCATIOM  PftOCCOtME 

Parts  of  this  system  are  exempted 
from  this  requirement  under  5  U.S.C. 
552a  {j)(2)  or  (k){2).  Address  inquires  to 
the  System  Manager  listed  above. 

RCCORO  ACCESS  PROCCOUmS: 

Parts  of  this  system  are  exempted 
from  this  requirement  under  5  U.S.C. 
552a  (j)(2),  or  {k){2).  To  the  extent  that 
this  system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received.  A  request 
for  access  to  a  record  contained  in  this 
system  shall  be  made  in  writing,  with 
the  envelope  and  letter  clearly  marked 
'Privacy  Access  Request'.  Include  in  the 
request  the  name  of  the  individual 
involved,  his  birth  date  and  place,  or 
any  other  information  which  is  known 
and  may  be  of  assistance  in  locating  the 
record.  The  requester  shall  also  provide 
a  return  address  for  transmitting  the 
information.  Access  requests  should  be 
directed  to  the  System  Manager  listed 
above. 

CONTESDNO  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  non-exempt  information 
maintained  in  the  system  should  direct 
their  request  to  the  System  Manager 
listed  above,  stating  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEOORIES: 

Sources  of  information  contained  in 
this  system  are  the  individuals  and 
persons  making  requests,  the  systems  of 
records  searched  in  the  process  of 
responding  to  requests,  and  other 
agencies  referring  requests  for  access  to 
or  correction  of  records  originating  in 
the  Civil  Rights  Division. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Records  secured  from  other  Civil 
Rights  Division  systems  of  records  have 
been  exempted  from  the  provisions  of 
the  Privacy  Act  to  the  same  extent  as 
the  systems  of  records  from  which  they 
were  obtained.  The  Attorney  General 
has  also  exempted  certain  categories  of 


records  in  the  system  pursuant  to  the 
provisions  of  5  U.S.C.  552a  (j)(2)from 
subsections  (c)(3j,  (d).  and(g)  of  5  U.S.C. 
552a;  in  addition,  certain  categories  of 
records  are  exempted  pursuant  to  the 
provisions  of  5  U.S.C.  552a  (k)(2)  from 
subsections  (c)(3),  and  (d)  of  5  U.S.C. 
552a.  These  exemptions  apply  to  the 
extent  the  records  contained  in  the 
system  reflect  investigatory  law 
enforcement  information.  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(c), 
and  (e)  and  have  been  published  in  the 
Federal  Register. 
(FR  Doc.  85-19930  Filed  8-20-65;  8:45  am] 

MLLINa  CODE  4410-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  National  Endowment  for  the 
Humanities,  NFAH. 
actiom:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
OfHce  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  30  days 
from  date  of  this  notice. 
addresses:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
OfHce,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506 
202/786-0233  or  Mr.  Joseph  Lackey, 
Office  of  Managment  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208,  Washington, 
D.C.  20506  202/395-7316. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  202/786-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

supplementary  information:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 


of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Extension 

Title:  Guidelines  and  applications  Forms 
for  Directors  in  the  Summer  Seminars 
for  College  Teachers  Programs. 

Form  Number:  OMB  3136-0093 

Frequency  of  Collection:  Collections 
occur  once  yearly,  according  to 
individual  program  application 
deadlines. 

Respondents:  College  teachers/ 
professors  who  are  recognized 
scholars  in  their  fields  and  are  also 
well  qualified  by  virtue  of  their 
interest  and  ability  in  undergraduate 
teaching  or  the  pertinence  of  their 
work  to  the  interests  of  undergraduate 
teachers. 

Use:  Application,  evaluation,  and  award 
process  for  NEH  Summer  Seminars  for 
College  Teachers. 

Estimated  Number  of  Respondents:  240. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  2.3. 

Title:  Guidelines  and  applications  Forms 
for  Directors  in  the  Summer  Seminars 
for  Secondary  School  Teachers 
Program. 

Form  Number:  OMB  3136-0095. 

Frequency  of  Collection:  Collection 
occur  once  yearly,  according  to 
individual  program  application 
deadlines. 

Respondents:  College  professors. 

Use:  Application,  evaluation,  and  award 
process  for  Directors  in  the  Summer 
Seminars  for  Secondary  School 
Teachers  program. 

Estimated  Number  of  Respondents:  240. 

Estimated  Hours  for  Respondents  to 
Provide  Information;  2.3. 

Title:  Guidelines  and  Applications 
Forms  for  Participants  in  the  Summer 
Seminars  for  Secondary  School 
Teachers  Program. 

Form  Number:  OMB  3136-0097. 

Frequency  of  Collection:  Collections 
occur  once  yearly,  according  to 
individual  program  application 
deadlines. 

Respondents:  Secondary  School 
Teachers  of  grades  7  through  12. 

Use:  Application,  evaluation,  and  award 
process  for  participants  in  the 
Summer  Seminars  for  Secondary 
School  Teachers  program. 

Estimated  Number  of  Respondents: 
4,500. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  3. 

Title:  Guidelines  and  Applications 
Forms  for  Participants  in  the  Summer 
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Stipends  for  College  Teachers 

Program. 
Form  Number  OMB  3136-CX)96. 
Frequency  of  Collection:  Collections 

occur  once  yearly,  according  to 

individual  program  application 

deadlines. 
Respondents:  Teachers  in  two-year, 

four-year,  and  five  year  colleges. " 
Use:  Application,  evaluation,  and  award 

process  for  participants  in  NEH 

Sununer  Seminars  for  College 

Teachers. 
Estimated  Number  of  Respondents: 

3.000. 
Estimated  Hours  for  Respondents  to 

Provide  Information:  2.9. 
Title:  Guidelines  and  instructions, 

Younger  Scholars  Program. 
Form  Number:  OMB  3136-1190. 
Frequency  of  Collection:  Collections 

occur  once  yearly,  according  to 

individual  program  application 

deadlines. 
Respondents:  High  school  and  college 

students. 
Use:  Application,  evaluation,  and  award 

process  for  participants  in  the  NEH 

Younger  Scholars  Program. 
Estimated  Number  of  Respondents: 

1.680. 
Estimated  Hours  for  Respondents  to 

Provide  Information:  4.6. 

Title:  Payment  Request  for  Individuals. 
Form  Number,  if  apphcabie;  N/A 
Frequency  of  Collection;  Quarterly 
Respondents:  All  individual  {not 

institutional)  NEH  grantees. 
Use:  Required  as  payment  request  form 

individual  grant  recipients. 
Estimated  Number  of  Respondents:  100 
Estimated  Hours  for  Respondents  to 

Provide  Information:  V2 
Title:  Financial  Status  Report  and 

Instructions  for  Individuals. 
Form  Number,  if  applicable:  N/A 
Frequency  of  Collection:  Quarterly  and 

at  end  of  grant. 
Respondents:  All  individual  (not 

institutional)  NEH  grantees. 
Use:  Required  as  quarterly  and  final 

report  for  expenditures  of  grant  funds. 
Estimated  Number  of  Respondents:  100 
Estimated  Hours  for  Respondents  to  ' 

Provide  Information:  Vi 

Susan  Metts. 

Acting  Director  of  Administration.  ' 
(PR  Doc.  85-19978  Filed  8-20-85;  8:45  am] 

BILUNG  CODE  753S-01-M 


NUCLEAR  REGUIJITORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 


meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  July  23. 1985  (50  FR 
30036)  Those  meeting  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  usually  begin  at 
8:30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the 
September  1985  ACRS  full  Committee 
meeting  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Office  of  the 
Executive  Director  of  the  Committee 
(telephone  202/634/3265,  ATTN: 
Barbara  Jo  White)  between  8:15  a.m. 
and  5:00  p.m..  Eastern  Time. 

ACRS  Subcommittee  Metings 

Joint  ECCS  and  Fluid  Dynamics, 
August  27, 1985.  Washington.  DC.  The 
Subcommittees  will;  (1)  Review  the 
status  of  hydrodynamic  loads  issue  for 
plants  with  Mark  I-III  containments;  (2) 
review  AEOD  report  on  Interfacing 
LOCAs;  (3)  review  the  USI A-13. 
"Containment  Emergency  Sump 
Performance"  resolution  proposal;  (4) 
review  the  results  of  calculations  of  the 
Davis-Besse  feed-and-bleed  capability; 
and  (5)  review  ECCS-related  issues  of 
ongoing  concern  to  NRR. 

State  of  Nuclear  Power  Safety,  August 
29, 1985.  Los  Angeles,  CA,  Cancelled. 
Metal  Components,  September  4  and  5, 
1985.  Washington,  DC.  The 
subcommittee  will  Review  Regulatory 
Guide  1.99,  Revision  2  and  other  related 
concerns,  and  discuss  the  status  of  the 
NDT  of  piping  program  and  the  HSST 
program.  The  Subcommittee  will  also 
review  steam  generator  girth  weld 
cracks  and  the  use  of  weld  overlay 
repair  as  possible  long-term  resoluton  of 
IGSCC  concerns. 

Reactor  Operations,  September  9. 
1985.  Washington.  DC  (1:00  P.M.).  The 
Subcommittee  will  discuss  recent 
operating  experiences.  Long  Range  Plan 
forNRC.  September  11. 1985.  Cancelled. 


River  Bend,  September  11. 1985. 
Washington.  DC  (10:30  A.M.).  The 
Subcommittee  will  continue  its  review 
of  Gulf  States  Utilities  Company's 
application  for  a  full  power  operating 
license. 

General  Electric  Standard  Safety 
Analysis  Report  (Gessar  II).  September 
11. 1985,  Washington.  DC.  The 
Subcommittee  will  continue  its  review 
of  GESSAR  n  for  a  final  design  approval 
applicable  to  future  plants. 

Joint  Structural  Engineering  and 
Seismic  Design  of  Piping.  September  23' 
and  24. 1985,  Washington.  DC.  The 
Subcommittees  will  review  the  status  of 
research  programs  on  containment 
integrity ,  seismic  margins,  piping 
reliability,  and  other  related  matters. 

Advanced  Reactors,  September  25. 
1985,  Washington,  DC.  The 
Subcommittee  will  discuss  the  proposed 
policy  for  regulation  of  advanced 
nuclear  power  plants. 

Waste  Management.  September  28, 
1985,  Washington.  DC  The 
Subcommittee  will  review:  (1)  SECY-85- 
147A.  Regulatory-Exempt  Radiation 
Levels  (de  minimis  values);  (2)  the 
proposed  DOE  position  paper  on 
Retrievability  and  Retrieval  for  Geologic 
Repository;  and  (3)  the  ACRS  role  in  the 
High-Level  Radioactive  Waste 
Management  Program. 

Class  9  Accidents,  September  27, 1965. 
Washington.  DC  The  Subcommittee  will 
continue  its  discussion  of  draft  NUREG- 
0956,  "Source  Term  Reassessment"  with 
the  NRC  Staff. 

Millstone  Nuclear  Power  Station 
Units  1-3,  October  3*4. 1985. 
Waterford.  CN.  The  Subcommittee  will 
review  the  Northeast  Nuclear  Energy 
Company's  application  for  conversion  of 
the  provisional  Operating  License  (POL) 
for  Millstone  Unit  1  to  a  Full  Term 
Operating  License  (FTOL). 

Reliability  Assurance  (Valves). 
October  8. 1985.  Washington,  DC.  The 
Subcommittee  will  continue  discussions 
on  valve  reliability.  A  risk  perspective 
on  valve  performance  vtall  be  sought. 
Also  to  be  studied  is  the  importance  of 
valves  from  a  safety  standpoint. 

Regulatory  Activities,  October  a  1965. 
Washington.  DC.  The  Subcommittee  will 
review:  (1)  Regulatory  Guide  1.23. 
Revision  1,  "Meteorological 
Measurement  Programs  for  Nuclear 
Power  Plants."  (2)  proposed  Regulatory 
Guide  (Task  No.  IC  809-5).  "Criteria  for 
Power,  Instrumentation,  and  Control 
Portions  of  Safety  Systems,"  and  (3) 
Regulatory  Guide  1.105,  Revision  2, 
"Instrument  Setpoints  for  Safety-Related 
Systems". 

Joint  Site  Evaluation  and  Extreme 
External  Phenomena,  October  9. 1985. 
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Washington,  DC.  The  Subcommittees 
will:  (1)  Evaluate,  from  a  probabilistic 
approach,  the  relative  importance  of  the 
full  range  of  natural  phenomena  in  terms 
of  their  potential  impacts  on  Emergency 
Planning.  (2)  provide  comments  on  the 
numerical  values  proposed  in  a  July  5. 
1985  memo  from  the  EDO  to  the 
Commissioners  on  the  subject. 
Consideration  of  Potential  Complicating 
Effects  of  Earthquakes  on  Emergency 
Planning,  and  (3)  develop  an  ACRS 
consensus  view  on  this  rulemaking. 
Final  Amendments  to  10  CFR  Part  50. 
Paragraph  50.47  and  Appendix  E: 
Consideration  of  Earthquakes  in 
Emergency  Preparedness.  The  preceding 
were  requested  by  Commissioners 
Bemthal.  Asselstine.  and  Zech  at  the 
ACRS  meeting  with  the  Commissioners, 
July  11, 1985. 

Safety  Philosophy,  Technology,  and 
Criteria,  October  9, 1985,  Washington 
DC  (1:00  P.M.).  The  Subcommittee  will 
continue  its  review  of  the  two-year  trial 
use  of  proposed  Safety  Goal  Policy  and 
the  future  use  of  safety  goals. 

Nuclear  Plant  Chemistry,  October  15, 
1985,  Washington.  DC.  The 
Subcommittee  will  discuss  aerosol 
behavior  in  a  radiation  field. 

Joint  Reactor  Radiological  Effects  and 
Fire  Protection.  October  18, 
Washington,  DC.  The  Subcommittees 
will  review  the  increased  N-16 
radioactivity  and  fire  protection 
problems  in  using  hydrogen  addition  to 
BWRs  to  reduce  IGSCC. 

Beaver  Valley  Power  Station  Unit  2, 
November  1. 1985,  Pittsburgh.  PA.  The 
Subcommittee  will  review  the 
application  of  the  Duquesene  Light 
Company  for  an  operating  license. 

Qualification  Program  for  Safety- 
Related  Equipment.  November  6, 1985 
(tentative),  Washington  DC.  The 
Subcommittee  will  discuss  resolution 
and  implementation  of  USI  A-46. 

Human  Factors,  Date  to  be 
determined  (September/October), 
Washington  DC.  The  Subcommittee  will 
explore  methods  for  deciding  what 
actions  should  be  automated  in  nuclear 
power  plant  operation. 

Long  Range  Plan  for  NRC,  Date  to  be 
determined  (week  of  October  20, 1985). 
Washington  DC.  The  Subcommittee  will 
continue  discussions  on  developing 
comments  on  a  long  range  plan  for  the 
NRC.  Topics  to  be  discussed  are 
primarily  technical  issues  related  to  the 
regulation  of  nuclear  power  plant  safety 
and  safety  regulation  over  the  next  5  to 
10  years. 

Scram  Systems  Reliability  (formerly 
A  TWS),  Date  to  be  determined 
(October).  Washington  DC.  The 
Subcommittee  will  continue  the  review 
of  the  status  of  ATWS  Rule 


implementation  effort  and  related 
issues. 

Quality  and  Quality  Assurance  in 
Design  and  Construction,  Date  to  be 
determined  (October,  tentative). 
Washington  DC.  The  Subcommittee  will: 
(1)  Review  the  final  Rule  on  the 
"Important  to  Safety  Issue",  and  (2)  be 
briefed  on  the  "NRC  Quality  Assurance 
Program  Implementation  Plan." 

Standard  Plant  Design,  Date  to  be 
determined  (October),  Washington  DC. 
The  Subcommittee  will  be  briefed  by  the 
NRC  Staff  on  the  status  of  standard 
plant  design. 

Decay  Heat  Removal  Systems,  Date 
to  be  determined  (early  November, 
tentative),  Washington  DC.  The 
Subcommittee  will  continue  the  review 
of  the  NRR  resolution  position  for  USI 
A-45. 

ECCS,  Date  to  be  determined 
(November),  Palo  Alto,  CA.  The 
Subcommittee  will  continue  the  review 
of  the  joint  NRC/B&WOG/EPRI/B&W 
joint  1ST  Program.  A  visit  is  planned  to 
the  EPRI  Stanford  Research  Institute 
facilities  supporting  this  Program. 

Fort  St.  Vrain,  Date  to  be  determined 
(November/December),  (near  Longmont. 
CO).  The  Subcommittee  will  tour  the 
facility,  explore  technical  problems 
addressed  during  the  recent  extended 
outage,  and  discuss  management 
changes  made  as  a  result  of  the 
hcensee's  independent  assessment  of 
management  controls. 

South  Texas  Units  1  and  2,  Date  to  be 
determined  (November/December), 
Washington  DC.  The  Subcommittee  will 
review  Houston  Lighting  and  Power 
Company's  application  for  an  operating 
license. 

Reliability  and  Probabilistic 
Assessment,  Date  to  be  determined 
(Fall,  tentative),  Washington  DC.  The 
Subcommittee  will  review  probabilistic 
risk  assessment  for  Millstone  3. 

ACRS  Full  Committee  Meeting 

September  12-14, 1985:  Items  are 
tentatively  scheduled. 

*A.  Emergency  Core  Cooling 
Systems — hear  and  discuss  reports  from 
representatives  of  the  NRC  Staff 
regarding  proposed  changes  in  ECCS 
evaluation  models  and  related  systems. 

*B.  Application  ofPRAs  to  Nuclear 
Power  Plants — discuss  proposed  ACRS 
comments  regarding  application  of 
probabihstic  risk  assessments  to  nuclear 
power  plants. 

*C.  General  Design  Criteria — hear 
and  discuss  reports  from  its 
subcommittee  and  representatives  of  the 
regulatory  staff  on  proposed  changes  in 
GDC-4  regarding  criteria  for  piping 
failures  in  nuclear  power  plants. 


*D.  General  Electric  Company 
Standard  Safety  Analysis  Report 
(GESSAR  II) — hear  and  discuss  reports 
of  the  ACRS  Subcommittee,  the  NRC 
Staff,  and  the  Applicant  regarding  the 
request  for  an  FDA  for  thia  type  facility. 

*E.  Testing  and  Certification  of 
Reactor  Operators — hear  presentations 
and  discuss  the  use  of  natural  ability 
evaluation  in  the  selection  of  nuclear 
power  plant  personnel. 

*F.  Regulatory  Guide  1.99,  Rev.  2, 
Effect  of  Residual  Elements  on 
Predicted  Radiation  Damage  to  Reactor 
Pressure  Vessels — hear  a  report  on  and 
discuss  proposed  changes  in  this 
regulatory  guide. 

*G.  State  of  Nuclear  Industry— hear  a 
report  of  its  Subcommittee  on  the  most 
important  safety  issues  applicable  to  the 
nuclear  industry. 

*H.  River  Bend  Station — consider  the 
proposal  of  the  Applicant  regarding 
hydrogen  control  following  a  serious 
accident.  Members  of  the  NRC  Staff  and 
representatives  of  the  licensee  will 
participate,  as  appropriate. 

'I.  Meeting  with  NRC 
Commissioners — meet  with  the  NRC 
Commissioners  to  discuss  the  proposed 
ACRS  role  in  DOE  handling  and 
disposal  of  highlevel  radioactive  waste 
from  the  civilian  nuclear  power 
program,  implementation  of  the  NRC 
Severe  Accident  Policy  Statement,  and 
research  needs  in  the  human  factors 
area. 

*J.  NRC  Regulatory  Guides— wiW  hear 
and  discuss  reports  regarding  proposed 
changes  in  NRC  Regulatory  Guides. 
Representatives  of  the  NRC  Staff  will 
participate,  as  appropriate. 

*K.  Physical  Protection  of  High- 
Enrichment  Uranium  at 
NonpowerReactors — hear  and  discuss 
the  report  of  its  Subcommittee  Chairman 
on  Safeguards  and  Security  regarding  a 
proposed  NRC  rule  on  security  measures 
at  nonpower  reactors. 

*L.  Recent  Events  at  Operating 
Nuclear  Plants — hear  and  discuss 
reports  from  its  Subcommittee  on 
Reactor  Operations  and  representatives 
of  the  NRC  Staff. 

*M.  NRC  Reorganization — brifing 
regarding  proposed  reorganizationa  of 
the  Office  of  Nuclear  Reactor 
Regulation. 

*N.  Future  Activities — discuss 
anticipated  ACRS  subcommittee 
activities  and  proposed  items  for 
consideration  by  the  full  Committee. 

*0.  ACRS  Subcommittee  Activities — 
hear  reports  of  designated 
subcommittees  regarding  the  status  of 
current  assignments  and  related 
activities,  including  proposed  changes  in 
ACRS  procedures  and  practices. 
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including  the  scope  of  the  ACRS  annual 
report  to  the  U.S.  Congress  on  the  NRC 
Safety  Research  program  and  budget. 

*P.  ACRS  Effectiveness — hear  and 
discuss  the  report  of  its  panel  on  ACRS 
effectiveness. 

October  10-12. 1985— Agenda  to  be 
announced. 

November  7-9. 1985— Agenda  to  be 
announced. 

Dated:  August  15. 1985. 
|ohn  C.  Hoyle. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  20015  Filed  8-20-85:  8:45  am) 
BILUNG  CODE  7S90-01-M 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  State  of 
Nuclear  Power  Safety;  Cancellation 

The  ACRS  Subcommittee  on  State  of 
Nuclear  Power  Safety  scheduled  for 
August  29, 1985.  at  the  Best  Western 
Airport  Park  Hotel,  600  South  Prairie 
Street.  Inglewood,  CA.  has  been 
cancelled.  Notice  of  this  meeting  was 
published  August  9, 1985  (50  FR  32336). 

Dated:  August  15. 1985. 

Morton  W.  Libarkin. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  85-20021  Filed  8-20-85:  8:45  am) 
BILUNG  CODE  7SMM>1-M 

[Docket  No.  373] 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
11.  issued  to  Commonwealth  Edison 
Company  (the  licensee),  for  operation  of 
the  La  Salle  County  Station,  Unit  1 
located  in  La  Salle  County,  Illinois. 

The  amendment. would  revise  the 
Technical  Specifications  (TS)  to  allow  a 
one-time-only  extension  of  time  to 
satisfy  a  limited  number  of  Technical 
Specification  testing  requirements  which 
must  be  performed  every  18  months  and 
require  shutdown.  Under  the 
amendment,  the  surveillances  would  be 
performed  during  the  first  refueling 
outage,  which  will  occur  a  maximum  of 
36  days  beyond  the  time  otherwise 
designated  by  TS.  The  purpose  of  this 
amendment  is  to  allow  more  use  of  the 
core  since  the  reactor  has  been 
shutdown  for  various  reasons  over  the 
past  months.  The  Technical 


Specification  requirements  for  testing 
every  18  months  which  are  requested  to 
be  extended  are  as  follows: 

1.  Logic/Functional  Testing 

Specification  4.3.1.2  (Reaclor 
Protection  System).  Table  4.3.3.1-1  and 
4.3.3.2  (Low  Pressure  Coolant 
Inspection),  4.3.4.1.2  (ATWS-RPT), 
Table  4.3.7.11-1  (Off-gas  Post  Treatment 
Monitor),  4.3.8.2  (Feedwater/Main 
Turbine  High  Level  Trip).  4.6.1.4C  (MSIV 
Leakage  Control),  and  4.8.3.3.1  Thermal 
Overload  Bypass-RHR). 

All  of  the  above  systems  have  had 
functional  tests  and/or  calibrations 
within  their  TS  surveillance  frequency. 
These  functional  or  calibration  tests 
verify  operability  of  the  instrumentation 
and/or  components  of  which  this  logic 
system  is  a  part.  In  many  cases  these 
tests  cover  the  majority  of  the  logic 
system.  (For  example,  all  channels  of 
the  reactor  protection  system  are  half 
scram  tested  monthly  except  the  mode 
switch  in  shutdown  position  scram).  The 
testing  performed  to  meet  the  above 
specifications  geoerally  entails 
verification  that  all  portions  work 
together.  The  result  of  this  testing, 
however,  requires  actuation  of  systems 
in  a  mode  which  is  not  possible  during 
normal  power  operation.  Since  the  parts 
of  the  systems  which  are  more  likely  to 
fail  (valves,  instruments,  etc.)  are 
verified  to  be  operable  by  current 
surveillances  during  the  extension 
period,  no  impact  on  plant  safety  will 
occur. 

2.  Pressure  Isolation  Valves 

Specification  4.4.3.2-Table  3.4.3.2-1 
(Valve  Number  1E12-F042B,  1E12- 
F042C,  1E12-F053B.  1E21-F005). 

A  redundant  valve  in  each  line  listed 
above  will  remain  within  the  Tech  Spec 
surveillance  interval.  No  valves  listed 
are  check  valves.  Gate  and  globe  valves 
have  had  a  good  history  of  meeting  the 
leakage  rate  requirements.  Alarms 
monitor  the  low  pressure  piping  to 
ensure  that  any  leakage  is  detected  (the 
alarm  function  is  tested  every  31  days). 
All  valves  were  last  left  with  zero 
leakage.  These  valves  cannot  be  tested 
with  the  reactor  vessel  at  normal 
operating  pressure.  The  test  also 
requires  access  to  the  drywell  which  is 
inerted. 

3.  Calibrations 

Specifications  (a)  Table  4.3.1.1-1-10 
(Turbine  Control  Valve  Pressure 
Switches)  and  (b)  4.4.3.1.b  (Primary 
Containment  Floor  Drain  Sump  Flow 
Monitoring). 

The  items  listed  above  receive 
periodic  functional  testing  to  ensure  the 
ability  of  the  system  to  operate  if 


required.  All  devices  were  found  i% ....... 

acceptable  limits  at  the  last 
surveillance.  Item  (a)  rei^uires  that  '•''••: 
turbine  control  oil  system  be  shutdown 
and  requires  access  to  the  main  turbine 
control  valves.  The  turbine  control  oil 
system  cannot  be  secured  if  the  turbine 
is  operating  or  if  the  bypass  valves  are 
passing  steam.  Therefore,  the  unit  would 
have  to  be  shutdown  with  the  Main 
Steam  Isolation  Valves  shut  to  perform 
this  test.  To  perform  Item  (b)  calibration 
would  require  access  to  the  drj-well. 

4.  Electric  Power  Source 

Specifications  (a)  4.8.1.1.2.d  (Diesel 
Tests)  and  (b)  4.8.2.3.2.d.2.c  (Division  UI 
Battery  Tests). 

The  testing  required  by  item  (a)  is 
normally  done  during  refueling.  These 
diesel  tests  are  included  in  the  testing 
program  to  periodically  ensure  that 
certain  functions  have  not  degraded. 
These  tests  include  logic  testing  and 
preventive  ihaintenance.  The  diesel 
generators  are  verified  to  be  operable 
while  in  operations  by  performing 
several  surveillances  required  by 
specifications  4.8.1.1.2.a,  b  and  c.  This 
ensures  that  the  diesel  will  start,  will 
accept  load  and  has  available  such 
auxiliaries  as  necessary.  This  applies  to 
Divisions  II  and  III  only.  All  Division  I 
testing  will  remain  within  the  required 
interval. 

The  testing  required  by  item  (b)  is  for 
the  Division  III  battery,  and  this  test 
only  verifies  that  the  battery  still  has 
sufficient  capacity  by  actual  testing. 
However,  verification  that  battery 
specific  gravities  and  voltages  are 
proper  assures  that  the  battery  will  be 
available  if  required.  This  slight  delay 
does  not  affect  battery  availability.  The 
Technical  Specifications  require  the 
plant  to  shutdown  to  perform  this 
surveillance. 

5.  Others 

Specification  Table  3.6.3-1  note  (i) 
(Valves  1B33-F013A.  B  and  1B33-F017A. 
B). 

The  testing  for  thisSpeciHcation  is  a 
water  leak  test  to  verify  that  these  check 
valves  are  able  to  close.  These  lines  are 
small  (%  in.)  and  provide  seal  injection 
water  to  the  recirculation  pumps  from 
the  Control  Rod  Drive  System. 

-The  leak  test  of  the  lB33-Fm3A/B 
and  1B33-F017A/B  valves  cannot  be 
performed  during  normal  operation  for 
the  following  reasons:  (1)  The  line  must 
be  isolated  inside  the  dtywell  which  is 
inerted.  (2)  The  line  normally  has  flow 
from  the  CRD  system  to  the  reactor 
recirculation  pump  seal. 

The  %  inch  recirculation  pump  seal 
water  line  extends  from  the 
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recirculation  pump  seal  through  the 
drywell  and  connects  to  the  CRD  supply 
line  outside  the  drywell.  The 
consequences  of  leakage  through  this 
small  line  are  minimal  since  the  line  is 
always  full  of  water.  It  has  been 
evaluated  that  even  if  failure  did  occur, 
it  would  be  bounded  by  the  analysis  for 
a  failure  of  an  instrument  line.  These 
four  valves  all  had  zero  leakage  during 
the  last  test. 

The  18  months  surveillance  interval 
was  selected  to  be  consistent  with  the 
maximum  anticipated  interval  between 
refueling  outages.  However,  the 
Technical  Specifications  allow  an 
extension  of  25%  to  this  18  month 
frequency  to  accommodate  operations 
scheduling.  Therefore,  the  end  of  the 
most  limiting  surveillance  interval, 
including  the  allowable  25%  extension, 
for  La  Salle  Unit  1  is  September  22, 1985. 
The  refueling  is  currently  expected  to 
start  on  or  before  October  27. 1985.  This 
is  a  consequence  of  La  Salle  Unit  1 
having  gone  through  an  extended 
startup  program  and  having  been 
shutdown  several  times  because  of 
equipment  failures,  feedwater  check 
valve  problems,  and  environmental 
qualification  upgrades.  The  period  of 
plant  operation  during  the  requested 
extensions,  therefore,  is  a  maximum  of 
36  days.  This  amendment  is  in 
accordance  with  the  licensee's 
application  for  amendment  dated  July 
15, 1985,  as  supplemented  by  letters 
dated  August  9, 1985  and  August  12. 
1985. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  letter  of  July  15. 
1985,  has  determined  and  the  NRC  staff 
agrees  that  the  proposed  amendment 
will  not:  (1)  Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  operability  of  the 
equipment  is  tested  and  maintained  by 
other  TS  requirements  and  based  on  the 


type  of  surveillances  extended,  no 
significant  increase  in  the  probability  of 
equipment  failure  is  postulated;  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
this  amendment  neither  removes  nor 
adds  any  equipment  nor  does  it 
eliminate  tests  required  at  refueling 
outage;  and  (3)  involve  a  significant 
reduction  in  the  margin  of  safety 
because  the  increased  surveillance 
interval  (36  days)  does  not  significantly 
increase  the  possibility  that  an 
undetected  failure  will  occur  in  any  of 
the  related  equipment  covered  by  these 
Technical  Specifications.  Accordingly, 
the  Commission  proposes  to  determine 
that  the  proposed  changes  to  the 
Technical  Specifications  involve  no 
significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

By  September  23. 1985,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  nile  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  for  the  reasonable 
specificity.  Contentions  shall  be  limited 
to  matters  within  the  scope  of  the 
amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
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significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington.  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Walter  R.  Butler: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  the  Federal  Register  notice.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Executive  Legal  Director.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  and  to  Isham. 
Lincoln,  and  Burke,  Suite  840, 1120 
Connecticut  Avenue.  N.W..  Washington, 
D.C.  20036.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  as  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-{v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  PubHc 
Document  Room.  1717  H  Street,  NW.. 
Washington.  D.C,  and  at  the  Public 
Library  of  Illinois  Valley  Community 
College.  Rural  Route  No.  1.  Ogelsby. 
Illinois  61348. 

Dated  at  Bethesda.  Maryland,  this  19th  day 
of  August  1985. 


For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butier. 

Chief,  Licensing  Branch  No.  2.  Division  of 
Licensing. 

(FR  Doc.  85-20143  Filed  8-20-85;  8:45  amj 

BILUNG  CODE  7590-01-M 

POSTAL  RATE  COMMISSION 
(Order  No.  621;  Docket  No.  A85-22] 

Louvale,  Georgia  31814  (Thefma  R. 
Wilder,  Petitioner);  Order  Accepting 
Appeal  and  Establishing  Procedural 
Schedule 

Issued:  August  14. 1985. 

Before  Commissioners:  Janet  Steiger. 
Chairman:  Henry  R.  Folsom.  Vice-Chairman: 
John  W.  Crutcher;  James  H.  Duffy;  Bonnie 
Cuiton. 

Docket  Number:  A85-22. 

Name  of  affected  Post  Office:  Louvale, 
Georgia  31814. 

Name(s)  of  petitioner(s):  Thelma  R. 
Wilder. 

Type  of  determination:  Closing. 

Date  of  filing  of  appeal  papers:  August 
8. 1985. 

Categories  of  issues  apparently 
raised: 

1.  Procedural  requirements  [39  U.S.C 
404(b)(5)(B)]. 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)l. 

3.  Economic  savings  (39  U.S.C. 
404(b)(2)(D)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or  , 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)],  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request:  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  23. 1985. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp. 

Secretary. 

Appendix 

August  8. 1985— Filing  of  Petition. 
August  14. 1985— Notice  and  Order  of 
Filing  of  Appeal. 


September  3. 1985 — Last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)J. 

September  12, 1985 — Petitioners' 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a)  and  [h)\. 

October  2. 1985 — Postal  Service 
Answering  Brief  [see  39  CFR 
3001.115(c)|. 

October  17. 1985— (1)  Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3001.115(d)). 

October  24, 1985— (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
exercise  its  discretion,  as  the  interest 
of  prompt  and  just  decision  may 
require,  in  scheduling  or  dispensing 
with  oral  argument  [see  39  CFR 
3001.116]. 

December  6. 1985 — Expiration  of  120- 
day  decisional  schedule  [see  39  U.S.C. 
404(b)(5)]. 

[PR  Doc.  85-19903  Filed  8-20-85:  8:45  am| 

BILUNG  CODE  771S-01-it 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  SutHnitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  acpordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

summary: 

Summary  of  Proposal(s): 

(1)  Collection  title:  Railroad  Verification 
of  Claimed  Unemployment  or 
Sickness. 

(2)  Form(s)  submitted:  ID-4K.  ID-4L. 

(3)  Type  of  request:  New  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

(6)  Annual  responses:  825. 

(7)  Annual  reporting  hours:  137. 

(8)  Collection  description:  The  notices 
provide  the  means  whereby 
employers  can  advise  the  Board  if 
there  are  conflicts  as  to  whether  an 
employee  who  applies  for  benefits  is. 
in  fact,  off  work  because  of 
unemployment  or  sickness. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
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Comments  regarding  the  information 

collection  should  be  addressed  to 

Pauline  Lohens,  Railroad  Retirement 

Board.  844  Rush  Street.  Chicaga  Illinois 

60611  and  the  OMB  reviewer,  Judy 

Mcintosh  (202-395-6880).  Office  of 

Management  and  Budget.  Room  3208, 

New  Executive  Office  Building, 

Washington.  D.C.  20503. 

Paulina  Lohww, 

Director  of  Information  and  Data 

Management 

[FR  Doc.  85-19951  Filed  8-20-85:  8.45  am] 

MLLMQ  COOC  TMt-ai-M 


Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  3221(c)), 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  October  1, 1985,  shall  be  at 
the  rate  of  20  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  begiiming  October  1. 1985.  27.0 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  73.0  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  one  hundred  percent  of 
the  taxes  collected  under  section  3221(d) 
of  the  Railroad  Retirement  Tax  Act  shall 
be  credited  to  the  Railroad  Retirement 
Supplemental  Account. 

By  Authority  of  the  Board. 
Dated:  August  13. 1985. 

Beatrice  Ezeraki 

Secretary  to  the  Board. 

[FR  Doc.  85-19944  Filed  8-20-85:  8:45  am) 

BILUNG  CODE  7*0S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Ratease  No.  IC-14677;  Fito  No.  812-6094] 

Christiania  Capital  Corp^  Application 
and  Opportunity  for  Hearing 

August  15. 1985. 

Notice  is  hereby  given  that  Christiania 
Capital  Corporation  ("Applicant"),  c/o 
Andrew  C  Quale.  Jr..  Esq..  Sidley  & 


Austin.  520  Madison  Avenue.  New  York, 
NY  10022,  filed  an  application  on  April 
17, 1985.  for  an  order  of  the  Commission, 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act"),  exempting  Applicant  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations  made 
therein,  which  are  summarized  below, 
and  to  the  Act  for  the  text  of  the 
relevant  provisions  thereof. 

Applicant,  a  Delaware  corporation, 
states  that  it  is  a  wholly-owned 
subsidiary  of  Christiania  Bank  og 
Kreditkasse  ("CBK"),  a  bank  organized 
and  existing  under  the  laws  of  Norway. 
Commercial  paper  issued  by  CBK  is 
currently  sold  in  the  United  States  under 
an  order  granted  to  CBK  by  the 
Commission  pursuant  to  section  6(c)  of 
the  Act  exempting  it  from  all  provisions 
of  the  Act,  In  the  Matter  of  Christiania 
Bank  og  Kreditkasse,  Investment 
Company  Act  Release  No.  12828 
(November  18  1982).  CBK  now  proposes 
to  convert  its  commercial  paper  program 
to  one  in  which  CBK  would  guarantee 
commercial  paper  to  be  issued  by  the 
Applicant. 

Applicant  states  that  CBK  was 
established  in  1848  and  is  one  of  the  two 
largest  commercial  banks  in  Norway, 
applicant  states  that  at  December  31. 
1983,  CBK  had  total  assets  of 
$4,184,157,162  and  total  deposits 
(excluding  deposits  from  banks)  of 
$2,979,863,864.  As  of  such  date, 
Applicant  further  states  that  CBK's  total 
loans  amounted  to  $2,468,517,107. 
representing  58%  of  total  assets  and 
CBK's  investment  securities  (including 
bearer  bonds  and  securities  but 
excluding  shares  in  subsidiaries) 
amounted  to  $1,189,052,348  or  28%  of  its 
assets.  AppUcant  also  states  that  for  the 
year  ended  December  31, 1983.  net 
interest  income  and  credit  accounted  for 
70%  of  total  operating  income  and 
securities  underwriting  brokering  and 
trading  activities  have  been  5%  or  less  of 
total  operating  income. 

Applicant  represents  that  CBK  is 
regulated  by  the  Norwegian  government, 
which  includes  supervision  by  the 
Inspectorate  of  Banks,  the  official  body 
supervising  Norwegian  banks.  Applicant 
states  that  CBK  must  regularly  submit  a 
number  of  statistical  reports  to  the 
Inspectorate  of  Banks  which  also  makes 
local  inspections  of  each  individual 
bank.  In  addition.  Applicant  states  that 
Norwegian  banking  legislation  contains 
certain  liquidity  and  capital 
requirements  and  lending  limits. 
Pursuant  to  Norwegian  law.  commercial 
banks  must  have  a  common  security 
fimd  representing  1.5%  of  the  bank's 


aggregate  deposits  from  other  than 
banks  as  of  December  31, 1982.  The 
contributions  to  the  fund  are 
proportionate  to  the  total  assets  of  the 
banks  and  are  to  be  increased  until  the 
fund  reaches  2%  of  such  deposit  base. 
The  purpose  of  the  fund  is  to  support  the 
activities  of  the  member  banks  if  they 
experience  difficulties.  Applicant  states 
that  the  Bank  Act  of  1961  provides  that 
insolvency  proceedings  cannot  be 
commenced  in  respect  of  commercial 
banks.  In  addition,  Applicant  represents 
that  in  a  report  to  the  Norwegian 
Parliament,  the  Governor  of  the 
Norwegian  Central  Bank  (Norges  Bank) 
stated  that  under  no  circumstances 
would  the  Norges  Bank  allow  a 
Norwegian  commercial  bank  to  default 
on  its  obligations. 

According  to  the  application,  the 
Applicant  proposes  to  issue  and  sell  in 
the  United  States  unsecured  prime 
quality  negotiable  promissory  notes  of 
the  type  generally  referred  to  as 
commercial  paper.  CBK  shall 
unconditionally  guarantee  the  payment 
of  the  principal,  interest  and  premium,  if 
any.  on  the  notes.  The  Applicant  also 
states  that  by  reason  of  the  notes  being 
unconditionally  guaranteed  by  CBK. 
holders  of  the  notes  will  hold  obligations 
of  CBK.  The  guarantee  by  CBK  will  rank 
pari  passu  with  all  other  unsecured  and 
unsubordinated  indebtedness  of  CBK 
(including  its  deposit  liabilities)  and 
prior  to  CBK's  subordinated 
indebtedness  and  to  the  claims  of 
holders  of  CBK's  share  capital.  The 
Applicant  states  that  the  proceeds  from 
sales  of  the  notes  will  be  made  to  CBK 
and  other  subsidiaries  of  CBK  in  the 
form  of  short-term  loans  or  deposits.  The 
funds  received  by  CBK  and  its  other 
subsidiaries  shall  be  used  to  repay 
maturing  CBK  commercial  paper  and  as 
a  source  of  supply  of  U.S.  dollars  for  use 
in  funding  their  current  transactions  in 
currencies  other  than  Norwegian 
Kroner,  particularly  short-term  U.S. 
dollar-denominated  credits, 

The  Applicant  states  that  the  notes 
will  be  issued  and  sold  by  the  Applicant 
to  a  commercial  paper  dealer  in  the 
United  States  which,  as  principal,  will 
reoffer  them  to  investors  in  the  United 
States.  The  Applicant  undertakes  to 
ensure  that  the  notes  will  not  be 
advertised  or  otherwise  offered  for  sale 
to  the  general  public,  but  instead  will  be 
sold  to  institutional  investors  and  other 
entities  and  individuals  who  normally 
participate  in  the  commercial  paper 
market.  The  Applicant  further 
imdertakes  to  ensure  that  the 
commercial  paper  dealer  will  provide  to 
each  offeree,  prior  to  any  sale  of  notes 
to  such  offeree,  an  Offering 
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Memorandum  which  will  be  at  least  as 
comprehensive  as  those  customarily 
used  in  commercial  paper  offerings  in 
the  United  States.  The  Applicant  states 
that  the  Offering  Memorandum  will 
briefly  describe  the  business  of  both  the 
Applicant  and  CBK  and  will  contain  the 
most  recent  publicly  available  fiscal 
year-end  audited  balance  sheet  and 
income  statement  of  CBK.  which  shall 
have  been  audited  in  such  manner  as  is 
customarily  done  for  CBK  by  its 
Norwegian  auditors.  Applicant  also 
states  that  the  Offering  Memorandum 
will  describe  the  material  differences,  if 
any,  between  the  accounting  principles 
applied  by  CBK  in  the  preparation  of 
such  financial  statements  and  "generally 
accepted  accounting  principles"  as 
employed  by  commercial  banks  in  the 
United  States.  The  Offering 
Memorandum  and  financial  statements 
will  be  updated  periodically  to  reflect 
material  changes  in  the  financial 
condition  of  CBK  and  its  subsidiaries. 

According  to  the  application,  the 
terms  of  the  notes,  including  their 
negotiability,  maturity  and  minimum 
denomination,  the  amount  outstanding 
at  any  given  time  and  their  manner  of 
offering  to  investors,  will  be  such  as  to 
qualify  the  notes  for  exemption  from 
registration  under  the  Securities  Act  of 
1933  ("Securities  Act"),  as  amended, 
pursuant  to  section  3(a)(3)  thereof. 
Applicant  further  represents  that  it  will 
not  issue  and  sell  the  notes  until  it  has 
received  an  opinion  of  its  United  States 
legal  counsel  to  the  effect  that,  under  the 
circumstances  of  the  proposed  offering, 
the  notes  would  be  entitled  to 
exemption  under  section  3(a)(3).  The 
Applicant  does  not  request  Commission 
review  or  approval  of  United  States 
counsels  opinion  letter  regarding  the 
availability  of  an  exemption  under 
section  3(a)(3)  of  the  Securities  Act,  and 
the  Commission  expresses  no  opinion  as 
to  the  availability  of  such  exemption. 

The  Applicant  represents  that  the 
presently  proposed  issue  of  notes  and 
all  future  issues  of  notes  will  have 
received  prior  to  issuance  one  of  the 
three  highest  investment  grades  from  at 
least  one  nationally  recognized 
statistical  rating  organization  and  that 
its  United  States  counsel  will  have 
certified  that  such  rating  has  been 
received.  The  Applicant  states  that  it 
will  appoint  a  bank  in  the  United  States 
as  its  authorized  agent  to  issue  notes 
from  time  to  time.  Applicant  further 
states  that  CBK  will  appoint  CT 
Corporation  System  as  agent  in  the 
United  States  to  accept  service  of 
process  in  any  action  based  on  CBK's 
guarantees  of  the  notes  instituted  in  any 


state  or  federal  court  by  a  holder  of  any 
of  the  notes.  CBK  will  expressly  accept 
the  jurisdiction  of  any  state  or  federal 
court  located  in  the  city  and  state  of 
New  York  in  respect  of  any  such  action. 
Such  appointment  of  an  agent  to  accept 
service  of  process  and  such  consent  to 
jurisdiction  will  be  irrevocable  until  all 
amounts  due  and  to  become  due  in 
respect  of  the  notes  have  been  paid. 

Applicant  represents  that  it  does  not 
presently  intend  to  issue  any  securities 
other  than  the  notes,  but  in  the  event 
that  the  Applicant  does  in  the  future 
offer  other  securities  (other  than  shares 
of  its  capital  stock)  for  sale  in  the  United 
States,  such  offerings  will  be  made  only 
pursuant  to  a  registration  statement 
under  the  Securities  Act  or  pursuant  to 
an  applicable  exemption  from 
registration  under  the  Securities  Act,  the 
availability  of  which  will  be  confirmed 
by  an  opinion  of  special  United  States 
counsel.  The  Applicant  undertakes  that 
any  such  offering  will  be  made  on  the 
basis  of  disclosure  documents 
appropriate  for  such  registration  or 
exemption,  as  the  case  may  be,  and  at 
least  as  comprehensive  as  those 
customarily  used  by  United  States 
issuers  in  offering  of  this  type  of  similar 
offerings.  The  Applicant  also  undertakes 
to  ensure  that  each  offeree  of  such 
securities  will  be  provided  with  such 
disclosure  documents,  except  that  where 
an  offering  is  made  pursuant  to  a 
registration  statement  under  the 
Securities  Act,  such  disclosure 
documents  will  be  provided  to  such 
persons  and  in  such  manner  as  may  be 
required  by  the  Securitites  Act  and  the 
rules  and  regulations  thereunder. 
Applicant  states  that  any  such  future 
offerings  will  be  made  with  due  regard 
to  the  provisions  of  Rule  146  and  the 
"integration"  rules  of  the  Commission. 
The  Applicant  consents  to  any  order 
granting  this  application  being  expressly 
conditioned  on  the  Applicant's 
compliance  with  the  undertakings  set 
forth  above. 

In  support  of  its  request.  Applicant 
represents  that  it  will  conduct  the 
normal  business  of  a  financing 
subsidiary  of  a  foreign  commercial  bank 
and,  consequently,  does  not  believe  that 
it  should  be  considered  an  "investment 
company"  within  the  meaning  of  the 
Act.  Applicant  states  that  the  approval 
of  an  exemption  under  section  6(c)  for 
the  Applicant  would  be  consistent  with 
the  1982  Order  granted  by  the 
Commission  to  CBK  by  virtue  of  the 
same  reasoning  as  was  set  forth  in 
CBK's  application  for  the  1982  Order. 
Applicant  further  states  that  such 
reasoning  is  equally  applicable  here 


because  the  purchase  of  the  notes  would 
be  the  equivalent  of  the  purchase  of 
obligations  of  CBK,  due  to  CBK's 
unconditional  guarantee  of  the  notes. 
Applicant  concludes  that  granting  an 
exemptive  order  pursuant  to  section  6(c) 
of  the  Act  would  be  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  September  9, 1985,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest 
the  reasons  for  this  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commissioii,  by  the  Division  of 
investment  Management  pursuant  to 
delegated  authority. 
Shirley  E.  HoUi*. 
Assistant  Secretary. 
(FR  Doc.  85-19913  Filed  8-20-85:  8:45  J 

nUJNG  COM  M10-01-II 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs  and  Information 
Services,  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549. 

Extension 

File  No.  270-132— Rule  20a-l 
File  No.  270-133— Rule  20a-2 
File  No.  270-134— Rule  20a-3 
File  No.  270-174— Rule  31a-2 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  0MB 
approval  the  following  investment 
Company  act  of  1940  rules:  Rule  20a-l, 
relating  to  solicitation  of  proxies, 
consents,  and  authorizations.  Rule  20a- 
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2,  requiring  information  in  proxy 
statements  pertaining  to  investment 
advisory  contracts.  Rule  20a-3,  requiring 
information  in  proxy  statements  as  to 
certain  transactions,  and  Rule  31a-2, 
regarding  records  to  be  preserved  by 
registered  investment  companies  and 
certain  majority-owned  subsidiaries 
thereof. 

Comments  should  be  submitted  to 
OMB  Desk  Officer:  Katie  Lewin,  Office 
of  Information  and  Regulatory  Affairs, 
Ofnce  of  Management  and  Budget, 
Room  3235  NEOB,  Washington,  D.C. 
20503. 

For  the  Coimnission. 
Shirley  E.  Hollls. 
Assistant  Secretary. 

[FR  Doc.  85-19999  Filed  »-20-8S;  8:45  amj 
IHLJ.INO  COOE  WIO-OI-M 


[FUt  No.  1-6545] 

Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  Scott  Cable 
Communications,  inc. 

August  16,  1985. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange,  Inc. 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  fi-om 
listing  and  registration  include  the 
following: 

Scott  Cable  Communications,  Inc.  no 
longer  desires  to  be  hsted  on  the  Pacific 
Stock  Exchange,  and  that  said  delisting 
is  necessary  because  of  its  desire  to  be 
listed  on  the  National  Market  with 
NASDAQ. 

Any  interested  person  may,  on  or 
before  September  6, 1985.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
ShiHey  E.  HoUis. 
Assistant  Secretary. 

[FR  Doc.  85-19996  Filed  8-20-85;  8:45  am] 
BILUNO  COOE  M10-01-M 


[ReteaM  No.  34-22330;  File  No.  SR-CSE- 
85-4] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Cincinnati  Stock  Excluinge  Relating  to 
Small  Order  Execution  Guarantee 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  August  2, 1985,  The  Cincinnati 
Stock  Exchange  (the  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  The  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Effective  August  2, 1985,  the  Board  of 
Trustees  of  The  Cincinnati  Stock 
Exchange  adopted  certain  stated 
policies,  practices  and  interpretations 
pertaining  to  Exchange  Rule  11.9  and 
amended  Exchange  Rule  11.9,  which 
now  reads  in  pertinent  part  as  follows 
(new  language  itaUcized  and  deleted 
language  bracketed): 

Rule  J1.9.    Nationed  Securities  Trading 
System 

(a)  When  used  in  Rule  11.9,  unless  the 
context  otherwise  requires — 

(1)C(7)1  The  term  "System"  means 
the  National  Securities  Trading  System, 
an  electronic  securities  communication 
and  execution  facility  designated  by  the 
Exchange's  Board  of  Trustees  through 
which  bids  and  offers  of  competing 
dealers,  as  well  as  public  orders  [bids 
and  offers],  are  consolidated  for  review 
and  execution  by  Users.  The  System 
combines  the  display  of  both  the  limit 
order  file  and  current  quotation/last 
sole  information  to  Users  with  the 
matching  and  execution  of  like-priced 
orders,  bids  and  offers  according  to 
programmed  price/time  and  agency/ 
principal  priorities  in  order  to  give 
Users  the  ability  to  perform  the 
brokerage  and  market-making  functions 
performed  on  other  exchanges.  In 
addition,  the  System  provides  for  the 
automatic  execution  of  orders  under 
predetermined  conditions. 


(2)C(1)]  The  term  "Approved  Dealer" 
means  *  *  * 

(3)  *  *  * 

(4)1(2)1  The  term  "Contributing 
Dealer"  means  •  •  • 

(5)C(8)]  The  term  "User"  means  a 
Member  of  the  Exchange  or  an 
Approved  Dealer.  Access  Participant 
Members  are  considered  to  be  Users  in 
their  limited  capacity  of  executing 
transactions  through  the  facilities  of  a 
Proprietary  Member. 

(6)  [(4)3  The  term  "Designated  Issue" 
means  *  *  * 

(7) [(6)3  The  term  "public  agency 
order"  means  *  *  • 

(8)  The  term  "professional  agency 
order" means  an  order  entered  by  a 
User  as  agent  for  the  account  of  a 
broker-dealer. 

(9)  The  term  "Floor"  means  the 
electronically  integrated  System 
marketplace  consisting  of  the  premises 
on  which  System  terminals  are  located 
and  the  System  supervisory  center. 

(10)  [(5)3  The  term  "limit  order 
guarantee"  means  *  *  *^ 

(11)  The  term  "ITS  BBO" means  the 
best  bid/ask  quote  among  the 
Intermarket  Trading  System  ("ITS") 
participants  in  those  issues  that  are 
traded  on  ITS. 

(b)  Any  class  of  securities  listed  or 
admitted  to  unlisted  trading  privileges 
on  the  Exchange  shall  be  eligible  to 
become  a  Designated  Issue.  All 
Designated  Issues  are  eligible  for  odd- 
lot,  round-lot  and  partial  round-lot 
executions. 

(c)  *  *  * 

(i)  *  *  * 

(ii)  *  *  * 

(iii)*  •  • 

(iv)  Guarantee  the  execution  of  up  to 
1099  shares  of  public  agency  market 
orders  in  Designated  Issues  for  which  he 
is  Designated  Dealer.  If  there  exist  two 
or  more  Designated  Dealers  in  a 
Designated  Issue,  then  the  guarantee 
obligation  shall  rotate  among  such 
Designated  Dealers  on  a  daily  basis.  For 
the  purposes  of  this  subsection,  market 
order  shall  include  marketable  limit 
order,  which  is  a  limit  order  that  is 
immediately  executable  because  the  ITS 
BBO  at  the  time  the  order  is  entered  is 
equal  to  or  better  than  the  limit  price  on 
the  order. 

(v)  Guarantee  the  execution  at  the 
opening  price  of  opening  public  agency 
market  orders  and  limit  orders  which 
arc  priced  better  than  such  opening 
price. 

(d)  •  *  • 

(e)  •  •  • 
(f)*  •  * 

(g][(j]3  It  shall  be  the  responsibility 
of  all  Users  when  trading  on  the 
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Exchange  for  the  account  of  another 
person  to  effect  such  transactions 
through  the  System.  Users  may  enter 
agency  orders  to  buy  and  sell  in 
Designated  Issues  through  System 
terminals,  which  may  have  computer 
interfaces  that  have  communications 
capability  with  the  System  and  are 
directly  linked  to  the  System. 

(h)  The  System  shall  display  all 
current  principal  interest  and  agency 
orders  of  Users  in  Designated  Issues,  as 
well  as  the  best  bid/ask  quotations  of 
each  ITS  participant  in,  and  the  last 
sale  price  for.  Designated  Issues,  to 
each  User  for  purposes  of  trading. 

(i)t(k)l  The  System  shall 
automatically  match  and  execute  like- 
priced  orders,  bids  and  offers  in 
accordance  with  the  price-time  and 
agency/principal  priorities  set  forth  in 
Rule  11.9(1)  and(m).  [Any  Approved 
Dealer  or  Proprietary  Member  in 
effecting  an  execution  in  a  Designated 
Issue  on  the  Exchange  for  his  own 
account  through  the  System,  and  any 
User  effecting  an  execution  in  a 
Designated  Issue  on  the  Exchange  for 
the  account  of  another  person  through 
the  System,  shall  do  so  by  accepting 
bids  and  offers  in  the  System  in 
accordance  with  the  priorities  for  bids 
and  offers  set  forth  in  paragraph  (i)  of 
thisRuleJ. 

(j)  Limit  orders  to  buy  (sell)  at  a  price 
inferior  to  the  ITS  BBO  will  be  executed 
other  than  at  the  opening  only  after  a 
regular  way  transaction  in  the 
Designated  Issue  is  executed  in  another 
ITS  participant  market  at  a  price  which 
is  equal  to  or  less  than  (greater  than) 
the  limit  price  of  the  order 

(•<)t(g)  A  public  agency  order  to  buy 
or  sell  a  specified  amount  of  any 
Designated  Issue  at  a  specified  price 
may  be  entered  in  the  System  by  any 
User  of  the  Exchange.  Except  as 
provided  below,  public  agency  orders  in 
Designated  Issues  may  not  be  executed 
on  the  Exchange  otherwise  than  by 
entry  in  and  execution  through  the 
System.]  Public  agency  orders  entered 
in  the  System  which  have  not  been 
executed  may  be  removed  *  *  * 

(l)C(h)]  Public  agency  orders  to  buy 
or  sell  *  *   * 

(mlC(')]  It  shall  be  the  responsibility 
of  [everyj  each  Approved  Dealer 
[andj  or  orAer  Proprietary  Member 
when  trading  on  the  Exchange  for  his 
own  account  or  as  agent  for 
professional  agency  orders  in  round  lots 
of  Designated  Issues  to  effect  such 
transactions  through  the  System  and.  in 
so  doing,  to  yield  priority  to 
^  (1)  all  public  agency  orders  in  the 
System  at  prices  equal  to.  or  better  than, 
his  [own]  order,  bid  or  offer;  and 


(2)  all  orders,  bids  and  offers  of 
Approved  Dealers  and  other  Proprietary 
Members  for  their  own  accounts  and  as 
agents  for  professional  agency  orders  in 
the  System  at  prices  better  than  his 
[own]  order,  bid  or  offer  or  at  the  same 
price  in  the  event  any  such  orders,  bids, 
or  offers  [was J  were  entered  in  the 
System  at  an  earlier  time  than  his 
[own],  order,  bid  or  offer. 

(n)  Public  Agency  Guarantee. 

(1)  Public  agency  opening  market 
orders  and  limit  orders  better  than  the 
opening  price  which  are  entered  prior  to 
the  opening  shall  be  executed  at  the 
opening  price. 

(2)  Public  agency  market  and 
marketable  limit  orders  from  1  share  up 
to  and  including  1099  shares  in  all 
Designated  Issues  which  are  entered 
after  the  opening  are  guaranteed 
execution  pursuant  to  the  following 
requirements. 

(3)  The  Designated  Dealer  of  the  day 
must  accept  and  guarantee  execution  on 
all  public  agency  market  and 
marketable  limit  orders  from  1  share  up 
to  and  including  1099  shares  in 
accordance  with  this  subparagraph  (n). 

(4)  Subject  to  the  requirements  of  the 
short  sale  rule,  orders  must  be  filled  on 
the  basis  of  the  ITS  BBO  bid  on  a  sell 
order  or  the  ITS  BBO  offer  on  a  buy 
order. 

(5)  The  number  of  shares  which  the 
Designated  Dealer  of  the  day  is 
obligated  to  execute  is  reduced  by  the 
number  of  shares  executed  in  the 
System  against  any  agency  or  principal 
interest,  including  interest  of  the 
Designated  Dealer  of  the  Day,  priced  at 
the  ITS  BBO  when  the  order  enters  the 
System. 

(6)  In  unusual  trading  situations,  a 
Designated  Dealer  may  seek  relief  from 
the  requirements  of  2  through  5  above 
from  a  CSE  Floor  Official  or  a  member 
of  the  Exchange  staff  who  would  have 
authority  to  set  execution  prices. 

(o)  Prior  to  formatting  any  order,  bid 
or  offer  into  an  ITS  commitment  to  trade 
and  issuing  such  a  commitment  to 
another  ITS  participant  market,  the 
System  shall  process  such  order,  bid  or 
offer  as  follows: 

ll]ifa  principal  bid  or  offer,  the 
System  shall  first  exhaust  all  interest  at 
or  better  than  such  bid  or  offer  which  is 
resident  in  the  System; 

(2)  if  a  public  agency  market  or 
marketable  limit  order,  the  System  shall 
first  process  the  order  pursuant  to  CSE 
Rule  11.9(i)  and  (n)  and  then  expose  for 
thirty  seconds  any  remaining  balance  to 
all  Approved  Dealers,  whether  or  not 
registered  in  the  Designated  Issue 
involved: 

(3)  if  a  professional  agency  order,  the 
System  shall  exhaust  all  interest  at  or 


better  than  such  order  which  is  resident 
in  the  System  and  then,  if  the  Board  of 
Trustees  has  authorized  the  System 
generation  of  ITS  commitments  to  trade. 
and  such  a  procedure  is  in  effect,  shall 
expose  the  order  for  thirty  seconds  to  all 
Approved  Dealers,  whether  or  not 
registered  in  the  Designated  Issue 
involved. 

(P)  [(1)1  •  *  • 
(q)  [(m)3  •  •  • 
(r)  [(n)3  *  •  • 
(s)  [(0)]  *  •  * 

General  Description  of  the  Services 
Provided  to  Member  Organizatioiu 
Though  the  System 

The  System  is  the  electronic  securities 
communcation  and  execution  system 
designated  by  the  Exchange's  Board  of 
Trustees  which  is  avialable  to  all  CSE 
members  and  through  which  bids  and 
offers  of  competing  dealers  as  well  as 
public  orders  are  consolidated  for 
review  and  execution.  The  System 
combines  a  limit  order  file  capable  of 
being  viewed  by  all  Users,  the  display  of 
current  Exchange  and  naitonal 
quotation  and  last  sale  informatioa  and 
the  electronic  matching  and  execution  of 
like-priced  System  interest  according  to 
programmed  price/time  and  agency/ 
principal  priorities  in  order  to  give  Users 
the  ability  to  perform  electronically 
traditional  brokerage  and  market- 
making  functions.  In  addition,  the 
System  provides  automatic,  guaranteed 
executions  for  public  agency  maricet  and 
marketable  limit  orders  up  to  1099 
shares  at  the  best  available  price 
represented  by  all  Intermarket  Trading 
System  participants  (the  "ITS  BBO"). 

System  Operations 

Only  Designated  Issues  are  eligible  for 
trading  in  the  System.  Designated  Issues 
consist  of  securities  listed  or  admitted  to 
unlisted  trading  privileges  on  the 
Exchange  for  which  one  or  more 
Designated  Dealers  have  been  approved 
to  provide  continuous  bids  and  offers 
through  the  System  during  Exchange 
trading  hours. 

Orders,  bids  and  offers  may  be 
entered  by  Users  through  System 
terminals,  which  may  have  computer 
interfaces  that  have  communications 
compatibility  with  the  System  and  are 
directly  linked  to  the  System.  Orders  in 
Designated  Issues  are  eligible  for  odd- 
lot,  round-lot,  and  partial  round-lot 
executions. 

Orders,  bids  and  offers  entered  into 
the  System  are  exposed  to  Users 
through  system  terminals.  The  System 
aggregates,  prioritizes  and  continually 
updates  all  agency  and  principal  trading 
interest  in  each  Designated  Issue  for 
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display  to  Users.  The  information 
displayed  includes  stock  symbol,  time  of 
entry,  price,  and  aggregate  size  by  price; 
the  name  of  the  member  firm  entering  an 
order  is  available  only  on  the  CSE 
supervisory  terminal. 

Users  are  given  the  opportunity  to 
interact  with  System  trading  interest 
and  to  elicit  additional  trading  interest 
via  their  ability  to  see  current  System 
trading  interest  and  to  enter,  modify, 
and  withdraw  orders,  bids  and  offers 
through  their  terminals.  When  like- 
priced  orders  or  bids  and  offers  meet, 
the  System  automatically  causes  an 
execution  based  on  programmed 
agency/principal  and  price-time 
priorities  consistent  with  the  Rules  of 
the  Exchange.  Execution  reports  are 
transmitted  directly  to  the  member  firms 
involved,  to  CSE  and  to  the  consolidated 
tape;  the  interest  held  for  display  in  the 
System  is  automatically  adjusted  to 
reflect  the  activity,  and  the  System 
automatically  records  the  information 
necessary  to  produce  a  tape  for  the 
national  clearance  and  settlement 
organizations. 

Approved  Dealers,  who  are 
Designated  Dealers,  Contributing 
Dealers,  or  specialists  or  market  makers 
registered  as  such  with  another 
exchange  with  respect  to  any 
Designated  Issue,  may  trade  either  on  a 
principal  or  an  agency  basis.  Trading  on 
an  agency  basis  is  conducted  as 
described  below  for  other  Proprietary 
Members.  An  Approved  Dealer  typically 
trades  on  a  principal  basis  by  entering 
price  and  size  quotations  into  his 
System  terminal  for  Designated  Issues  in 
which  the  Approved  Dealer  is  so 
registered.  An  Approved  Dealer  may 
also  trade  on  a  principal  basis  in 
Designated  Issues  for  which  he  is  not 
registered  as  long  as  he  complies  with 
section  ll(a]  of  the  Securities  Exchange 
Act  of  1934  (the  Act)  and  the  rules  and 
regulations  thereunder.  In  either  event, 
the  quotations  entered  by  the  Approved 
Dealer  are  automatically  ranked 
according  to  the  price-time  and  agency/ 
principal  priorities  contained  in 
Exchange  Rule  11.9  and  are  either 
immediately  matched  with  and  fully  or 
partially  executed  against  contra 
System  trading  interest  or  are  held  for 
display  to  other  System  participants. 
Thus,  for  example,  if  an  Approved 
Dealer  wishes  to  trade  against  a  bid 
currently  being  displayed  by  another 
System  User,  the  Approved  Dealer 
simply  enters  a  like-priced  o^er  into  his 
System  terminal.  The  System  matches 
and  executes  the  offer  against  the  bid  up 
to  the  size  bid  or  offered,  whichever  is 
less,  and  automatically  transmits  reports 
to  both  the  buyer  and  seller. 


Proprietary  members  other  than 
Approved  Dealers  may  trade  in  the 
System  either  for  their  own  account  or 
in  an  agency  capacity.  Principal  trading 
is  conducted  in  the  manner  above 
prescribed  for  Approved  Dealers  and 
must  comply  with  Section  11(a)  of  the 
Act  and  the  rules  and  regulations 
thereunder.  A  Proprietary  Member  who 
wishes  to  enter  an  agency  order  for  a 
particular  Designated  Issue  typically 
inputs  price,  size  and  any  special 
condition  information  into  the  System 
terminal.  (The  System  presently  accepts 
the  foUwing  special  condition  types: 
market,  limit,  immediate  or  cancel,  fill  or 
kill,  day,  good  'til  cancelled,  do  not 
reduce,  and  opening  only.)  The  order  is 
ranked  according  to  price/ time  and 
agency/principal  algorithms  and  is 
either  immediately  matched  with  an 
executed  against  contra  System  trading 
interest  or  is  placed  in  the  limit  order 
file  for  display  to  other  System 
participants. 

If  a  Proprietary  Member  enters  a 
public  agency  market  or  marketable 
limit  order,  then  the  System  processes 
the  order  according  to  the  procedures 
described  below  under  "Public  Agency 
Guarantee".  A  professional  agency 
order,  however,  does  not  receive  die 
benefit  of  a  guaranteed  execution,  and 
such  an  order  is  not  granted  the  special 
priority  accorded  to  public  agency 
orders  under  CSE  Rule  11.9(m).  For  the 
purpose  of  priority  in  execution,  a 
professional  agency  order  will  be 
treated  as  though  it  was  a  principal  bid/ 
offer. 

Pre-Opening  Activity 

A  User  may  enter  pre-opening  orders 
directly  into  the  System.  Orders 
designated  as  opening  market  orders 
which  are  received  in  any  Designated 
Issue  before  trading  in  that  security 
begins  are  displayed  on  all  System 
terminals  and  are  executed  at  the 
opening  at  a  price  which  is  equivalent  to 
the  opening  price.  In  addition,  opening 
limit  orders  received  prior  to  the 
opening  and  limit  orders  entered 
previously  into  the  System  will  receive 
executions  at  the  opening  price  if  such 
orders  are  priced  better  than  the 
opening  price  on  the  primary  market.  In 
both  instances,  the  contra  side  to  the 
opening  orders  is  the  Designated  Dealer 
of  the  day,  i.e.,  the  Designated  Dealer 
obligated  on  the  particular  day  to  act 
pursuant  to  the  guarantee  obligation  of 
CSE  Rule  11.9(c)(iv)  in  the  particular 
Designated  Issue  involved. 

Access  Participant  Members 

The  CSE  By-Laws  permit  Access 
Participant  Members  to  execute 
transactions  in  the  System  "only  through 


the  facilities  of  a  Proprietary  Member". 
A  Proprietary  Member  enters  orders  into 
the  System  for  Access  Participants  and 
obtains  executions  in  the  same  manner 
as  other  agency  orders. 

Public  Agency  Guarantee 

Users  who  enter  public  agency  market 
and  marketable  limit  ordecs  Designated 
Issue  are  guaranteed  an  execution  of  up 
to  1099  shares  at  the  ITS  BBO.  For  each 
Designated  Issue,  there  is  a  Designated 
Dealer  obligated  to  execute  such  orders. 
Where  there  are  multiple  Designated 
Dealers  in  a  particular  issue,  the  duty  to 
provide  a  guaranteed  execution  is 
rotated  daily  among  such  Dealers. 

The  Designated  Dealer  of  the  day  is 
required  by  CSE  Rule  11.9(c](iv)  to 
provide  an  execution  of  up  to  an 
aggregate  of  1099  shares  of  a  eligible 
order  to  the  ITS  BBO.  The  number  of 
shares  which  the  Designated  Dealer  of 
the  day  is  obligated  to  execute  is 
reduced  by  the  number  of  shares 
executed  in  the  System  against  any 
agency  or  principal  interest,  including 
that  of  the  Designated  Dealer  of  the  day, 
residing  in  the  System  which  is  priced  at 
the  ITS  BBO.  Thus,  upon  entry  into  the 
System  by  a  User,  a  public  agency 
market  or  marketable  limit  order  is 
priced  at  the  ITS  BBO  and  is  first 
matched  against  any  existing  contra 
agency  interest  at  the  ITS  BBO,  then 
against  any  similar  principal  interest.  If 
any  size  remains  after  this  matching 
process,  up  to  1,099  shares  of  the  total 
order  is  automatically  executed  against 
the  guaranteeing  Dealer  at  the  ITS  BBO. 

Any  portion  of  a  public  agency  market 
or  marketable  limit  order  still  remaining 
unexecuted  after  the  guarantee  is 
flashed  on  the  System  terminals  of  all 
Approved  Dealers  for  thirty  seconds  In 
order  to  give  each  Approved  Dealer  an 
opportunity  to  fill  all  of  the  balance  of 
the  order  at  the  ITS  BBO. 

ITS  Interface 

An  ITS  commitment  to  trade  may  be 
formatted  and  entered  into  ITS  on  a 
manual  basis  or,  if  the  Board  of  Trustees 
should  choose  to  substitute  new 
hardware  for  present  ITS  stations,  on  a 
more  efficient  basis  in  which  the  System 
would  format  and  enter  commitments  to 
trade  into  ITS.  The  following  is  an 
example  of  the  manner  in  which  the 
System  will  process  ITS  activity  if  the 
hardware  substitution  is  implemented. 

Assume  that  a  member  firm  of  the 
NYSE  receives  fit)m  a  customer  an  order 
to  purchase  100  shares  of  a  given  NYSE 
listed  stock  that  is  also  traded  on  the 
PSE  and  the  CSE  and  sends  that  order  to 
the  NYSE  for  execution.  There  a  NYSE 
member,  acting  as  agent  for  the 
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customer,  will  receive  the  order  and 
attempt  to  execute  it.  He  may  find  that 
the  best  bid  on  the  NYSE  floor  is  39% 
and  that  the  best  offer  is  40y4. 

Assume  that  the  stock  in  question  is 
one  of  the  stocks  as  to  which  continuous 
two-sided  quotations  are  required  to  be 
furnished  by  the  CSE.  Assume  also  that 
the  continuously  updated  quotation 
display  at  the  appropriate  NYSE  trading 
post  shows  that  the  best  offer  from  other 
Participant  Markets  is  one  of  40V8  on  the 
CSE.  Having  learned  this  formation,  the 
NYSE  member  may  decide  to  attempt  to 
buy  the  100  shares  for  his  customer  from 
the  40  Vs  offer  on  the  CSE.  By  using  an 
ITS  station  located  on  the  NYSE  trading 
floor,  the  broker  would  send,  or  cause  to 
be  sent,  the  CSE  a  commitment  to  buy 
100  shares  of  the  stock  at  40V8. 

When  the  commitment  to  buy  is 
entered  into  ITS,  ITS  will  send  the 
commitment  to  CSE  where  it  will  enter 
the  System.  If  the  40y8  offer  is  still 
available  when  the  commitment  to  buy 
reaches  the  System,  or  if  a  better  offer  is 
available  in  the  System,  and  if  the  rules 
of  the  CSE  permit  an  execution  at  that 
price,  then  the  System  would  generate 
an  acceptance  of  the  commitment  on 
behalf  of  the  User  responsible  for  the 
40  Vs  offer  (or  the  better  offer)  and  send 
it  to  ITS.  The  execution  would  occur  at 
40^8  (or  at  the  better  price)  if  the 
applicable  time  period  had  not  expired. 
The  System  would  report  the  trade  to 
the  CTA  Plan  Processor  for 
dissemination  under  the  CTA  Plan  at 
40y8  (or  at  the  better  price)  with  the 
identifier  assigned  to  the  CSE. 

If  the  example  is  reversed  and  a  User 
seeks  to  purchase  2000  shares  as  agent, 
then  the  User  would  enter  his  buy 
interest  into  the  System  as  either  a 
limited  priced  order  or  a  market  order. 
The  entry  would  be  made  through  a 
System  terminal.  If  the  buy  interest  has 
a  limit  less  than  the  ITS  BBO  offer,  the 
System  will  place  the  buy  interest  in  the 
System  limit  order  file.  If  the  limit  of  the 
buy  interest  equals  or  exceeds  the  ITS 
BBO  offer,  or  if  the  buy  interest  is  a 
market  order,  the  System  will  append  to 
the  buy  interest  a  price  equal  to  the  ITS 
BBO  offer  and  will  seek  an  execution 
with  existing  sell  interest  by  searching 
the  System  limit  order  file.  If  there  is  sell 
interest  within  the  System  that  equals 
the  ITS  BBO  offer,  the  System  will 
execute  the  buy  interest  up  to  the  size  of 
the  sell  interest. 

If  any  portion  of  the  buy  interest 
remains  (or  if  there  is  no  sell  interest 
within  the  System  that  equals  the  ITS 
BBO  offer),  the  System  will  execute  the 
remainder  of  the  buy  interest  against  the 
Designated  Dealer  of  the  day  in 
minimum  amount  equal  to  1099  shares 
minus  the  amount,  if  any,  already 
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executed  against  the  existing  sell 
interest  in  the  System  limit  order  file.  If 
any  of  the  buy  interest  still  remains,  the 
System  will  display  the  remainder  on 
the  System  terminals  of  all  Approved 
Dealers  for  thirty  seconds  to  afford  them 
an  opportunity  to  supply  all  the  stock. 

If  the  Approved  Dealer  does  not  take 
all  the  remaining  priced  buy  interest 
during  the  thirty  seconds,  the  next  step 
in  processing  depends  on  the  price  of 
the  ITS  BBO  offer  at  that  point. 

The  first  possibility  is  that  the  price  of 
the  remaining  buy  interest  equals  or 
exceeds  the  ITS  BBO  offer.  In  that  case, 
the  System  will  format  the  balance  of 
the  buy  interest  into  a  commitment  to 
buy  at  that  price  and.  acting  on  behalf  of 
the  User  who  entered  the  buy  interest 
into  the  System,  send  the  commitment  to 
the  Participant  Market  then  furnishing 
the  ITS  BBO  offer.  If  such  Participant 
Market  does  not  execute  the 
commitment  in  full,  the  System  will 
route  the  priced  buy  interest  that  still 
remains  to  the  System  terminal  in  the 
System  supervisory  center.  A  CSE 
employee,  acting  on  behalf  of  the  User 
who  entered  the  buy  interest  into  the 
System,  will  then  manually  enter  the 
buy  interest  into  the  ITS  station  as  a 
commitment  to  buy  (and  reprice  it  as 
necessary)  and  send  the  commitment  to 
the  Participant  Market  then  furnishing 
the  ITS  BBO  offer.  However,  if  the  buy 
interest  has  a  limit  less  than  the  ITS 
BBO  offer,  the  employee  will  instead 
place  the  buy  interest  in  the  System 
limit  order  file  or  return  it  to  the  entering 
User,  as  specified  by  the  entering  User. 

The  second  possibility  is  that  the  price 
of  the  remaining  buy  interest  is  less  than 
the  ITS  BBO  offer.  In  that  case,  the 
System  will  send  the  priced  buy  interest 
to  the  System  terminal  in  the  System 
supervisory  center.  The  CSE  employee 
thereupon  handles  the  priced  buy 
interest  in  the  same  way  as  he  or  she 
handles  buy  interest  upon  the 
cancellation,  expiration  or  partial 
execution  of  System-generated 
commitments  to  trade. 

If  an  Approved  Dealer,  whether  or  not 
registered  in  a  particular  System 
security,  or  other  User  entered  the  buy 
interest  for  his  own  account  or  for  the 
account  of  another  broker-dealer,  the 
processing  is  the  same  except  that  the 
System  does  not  provide  the  interest  an 
execution  pursuant  to  the  guarantee 
obligation  or  the  thirty-second  display. 
The  System,  however,  if  and  only  if  the 
Board  of  Trustees  has  authorized  the 
System  generation  of  commitments  to 
trade  and  the  necessary  steps  have  been 
taken  to  implement  such  a  procedure, 
prior  to  formatting  a  professional  agency 
market  or  marketable  limit  order  as  an 
ITS  commitment  to  trade,  will  display 


such  an  order  on  the  System  terminals 
of  all  Approved  Dealers  for  thirty 
seconds. 

The  System  presently  operates  in  the 
manner  described  above  except  that' 
commitments  and  acceptances  are 
generated  and  sent  manually  and 
professional  agency  orders  are  not 
displayed  on  System  terminals  for  thirty 
seconds  after  clearing  the  limit  order 
file. 

If  the  lines  linking  the  System  directly 
to  ITS  are  not  operating,  the 
commitment  to  trade  or  response  thereto 
destined  for  or  being  sent  on  behalf  of 
Users  will  leave  and  enter  ITS  from  the 
System  supervisory  center.  Thus,  in  the 
example  of  the  commitment  sent  to  the 
CSE,  ITS  will  route  the  commitment  to 
the  ITS  station  located  in  the  System 
supervisory  center.  There  a  CSE 
employee  will  determine  whether  the 
40  Vs  offer  is  still  the  best  offer  then 
being  furnished  by  Users.  If  the  40Vfc 
offer  is  still  available,  or  if  a  better  offer 
is  available,  and  if  the  rules  of  the  CSE 
permit  an  execution  at  that  price,  then 
the  CSE  employee  shall  enter 
appropriate  acceptances  in  both  the 
System  and  ITS  during  the  applicable 
time  peirod.  Upon  ITS's  acceptance  of 
the  entry,  an  execution  at  40Mi  (or  at  the 
better  price)  would  take  place.  The  CSE 
would  then  report  the  trade  to  the  CTA 
Plan  Processor  for  dissemination  under 
the  CTA  Plan  at  40%  (or  at  the  better 
price)  with  the  identifier  assigned  to  the 
CSE.  Similarly,  a  commitment  generated 
by  the  System  would  be  routed  to  the 
System  terminal  in  the  System 
supervisory  center.  The  CSE  employee 
would  enter  the  commitment  into  the 
ITS  station  at  the  System  supervisory 
center. 

II.  Self-Regulatmy  Organization'B 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  purpose  of  the  Proposed  Rule 
Change  is  for  the  Exchcmge  to  clarify 
and  more  fully  set  forth  in  its  Rules  the 
operation  and  basic  characteristics  of 
the  System. 

Statutory  Basis 

Section  6  and  Section  llA  of  the  Act 
provide  the  principal  statutory  basis  for 
the  Proposed  Rule  Change.  The 
Proposed  Rule  Change  codifies  a  more 
detailed  description  of  the  National 
Securities  Trading  System,  a  trading 
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system  which  is  designated  to  facilitate 
transactions  in  securities  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  called 
for  by  section  6(b)(5). 

Certain  enhancements  to  the  current 
manner  of  linkage  between  the  National 
Securities  Trading  System  and  the 
Intermarket  Trading  System  will  further 
the  intentions  of  Congress  as  set  forth  in 
Section  11 A  with  its  statement  that 
"[tjhe  linking  of  ail  markets  for  qualiHed 
securities  through  communication  and 
data  processing  facilities  will  foster 
efficiency,  enhance  competition  .  .  .  and 
contribute  to  the  best  execution  of  such 
orders."  In  addition,  a  more  efficient 
linkage  will,  consistent  with  Section 
llA,  promote  the  public  interest  and  the 
protection  of  investors  by  assuring 
economically  efficient  executions  of 
securities  transactions  and  fair 
competition  among  exchange  markets. 

B.  Self-Regv'atory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  Proposed  Rule  Change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
not  received  comments  on  the  Proposed 
Change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Act 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  FEDERAL 
REGISTER  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  cKar.ge.  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 


the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  Street,  NW..  Washington,  DC. 
Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  11, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis. 

Assistant  Secretary. 

August  15. 1985. 

(FR  Doc.  85-19998  Filed  8-20-85;  8:45  am) 

BILLING  CODE  MKMII-M 


Self-Regulatory  Organizations; 
Findings  and  Order  Granting 
Applications  for  Unlisted  Trading 
Privileges:  Midwest  Stock  Exchange, 
Inc. 

August  15. 1985. 

The  Midwest  Stock  Exchange, 
Incorporated  ("MSE")  has  filed  an 
application  with  the  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12f-l  (17  CFR  240.1 2f-l) 
thereunder,  for  unlisted  trading 
privileges  in  the  following  securities 
which  are  listed  on  one  or  more  national 
securities  exchange:' 
Monarch  Capital  Corporation 

Common  Stock,  $1.00  Par  Value  (File 
No.  7-8517) 
Infelogic  Trace.  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-8518) 
Castle  Industries.  Inc. 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-8519) 
Direct  Action  Marketing 
Common  Stock,  $0.01  Par  Value  (FiW 
No.  7-^520) 
Superior  Surgical  Manufacturing 
Company 
Common  Stock  $1.00  Par  Value  (File 
No.  7-8521) 

The  Commission  finds  that  approval 
of  the  MSE  application  for  unlisted 


'  Notice  of  this  application  was  given  by 
publication  in  the  Federal  Ragisler  (50  FR  30775.  July 
29.  1985).  The  Commission  has  received  no 
comments  with  respect  to  this  application. 


trading  privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the 
Commission  pursuant  to  section  6  of  the 
Act,  the  MSE  is  subject  to  the  provisions 
of  paragraph  (b)  of  that  section,  and  to 
the  Commission's  inspection  authority 
and  oversight  responsibility  under 
sections  17  and  19  of  the  Act  and  the 
rules  and  regulations  thereunder.  In 
addition,  transactions  in  the  subject 
securities,  regardless  of  the  market  in 
which  they  occur,  are  reported  in  the 
consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  (17  CFR  240.1lAa3-l).  The 
availability  of  last  sale  information  for 
the  subject  securities  should  contribute 
to  pricing  efficiency  and  to  ensuring  that 
transactions  on  the  MSE  are  executed  at 
prices  which  are  reasonably  related  to 
those  occurring  in  other  markets. 
Finally,  the  Commission  has  received  no 
comments  indicating  that  the  granting  of 
this  application  would  not  be  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 
The  Commission  further  finds  that 
approval  of  the  MSE  application  will 
provide  increased  opportunities  for 
competition  am.ong  brokers  and  dealers 
and  among  exchange  markets  consistent 
with  the  purposes  of  the  Act  and  the 
objectives  of  the  national  market 
system. 

Accordingly,  it  is  ordered,  pursuant  to 
section  12(f)(1)(B)  of  the  Act,  that  the 
application  for  unlisted  trading 
privileges  of  the  Midwest  Stock 
Exchange  in  the  above  named  securities 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HolHs. 
Assistant  Secretary. 
[FR  Doc.  85-19914  Filed  8-20-85;  8:45  am] 

BILLING  CODE  SOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearlngi  Midwest  Stock  Exchange,  Inc. 

August  15,  1985. 

The  P-bove  named  national  security 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Interstate  Securities,  Inc. 

Common  Stock,  $0.20  Par  Value  (File 
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No.  7-8546) 
ML  Convertible  Securities,  inc. 
Capital  Shares,  $0.10  Par  Value  {File 

No.  7-8547) 
Union  Exploration  Partners.  Ltd. 
Depositary  Units  (Representing 

Linnited  Partners  Interests)  (File  No. 

7-8548) 
LAC  Minerals  Ltd. 
Common  Stock.  $0.10  Par  Value  (File 

No.  7-8549) 
UDC-Universal  Development 
Depositary  Receipt  (Evidencing 

Depository  Units)  (File  No.  7-8550) 
Sunshine  Mining  Compnay 
new  Cumulative  Redeemable 

Preferred  Stock,  $11.94  Slated  Value 

(File  No.  7-8551) 
Brown  Forman.  Inc. 
Class  B.  $0.30  Par  Value  (File  No.  7- 

8553) 
Russell  Corporation 
Common  Stock.  $0.01  Par  Value  (File 

No.  7-8553) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  6, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis. 

Assistant  Secretary. 

[FR  Doc.  85-19915  Filed  8-2&-85;  8:45  am) 

BILUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
[Docket  No.  38978] 

Branlff  International  Airways 
Employee  Protection  Program 
Investigation;  Second  Prehearing 
Conference 

Notice  is  hereby  given  that  a  second 
prehearing  conference  in  the  above- 
entitled  matter  is  assigned  to  be  held  on 
September  18. 1985.  at  10:00  a.m.  (local 
time)  in  Room  5332.  Nassif  Building.  400 


7th  Street  SW..  Washington,  DC  20590, 
before  the  undersigned  administrative 
law  judge. 

Dated  at  Washington.  DC.  August  13, 1985. 
Ronnie  A.  Yoder. 
Administrative  Law  Judge. 
(FR  Doc.  85-19920  Filed  8-20-85;  8:45  am| 
BtUJNG  CODE  4*10-«J-M 


Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA).  Pub.  L.  96- 
192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign 
Fare  level  (SFFL)  by  adjusting  the  SFFL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
seat-mile.  Order  80-2-69  established  the 
first  interim  SFFL  and  Order  85-6-55 
established  the  currently  effective  two- 
month  SFFL  applicable  through  July  31. 
1985. 

In  establishing  the  SFFL  for  the  two- 
month  period  starting  August  1, 1985.  we 
have  projected  nonfuel  costs  based  on 
the  year  ended  March  31, 1985  data,  and 
have  determined  fuel  prices  on  the  basis 
of  experienced  monthly  fuel  cost  levels 
as  reported  to  the  Department. 

By  Order  85-8-46  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1. 1979.  level: 
Atlantic— 1.2094 
Latin  America — 1.3462 
Pacific— 1.2628 
Canada— 1.1865 

For  further  information  contact:  John 
D.  Coakley.  (202)  472-5492. 

By  the  Department  of  Transportation: 
August  IS.  1985. 

Matthew  V.  Scocozza. 

Assistant  Secretary  for  Po/icy  and 
International  Affairs. 

(FR  Doc.  85-20002  Filed  8-20-85;  8:45  am) 

BItXING  CODE  4910-*2-M 

[Docket  43006] 

Pan  Aviation  Fitness  Investigation; 
Hearing 

Notice  is  hereby  given  that  a  hearing 
in  the  above-entitled  matter  is  assigned 
to  be  held  on  September  4. 1985,  at  10:00 
a.m.  (local  time)  in  Room  5332,  Nassif 
Building,  400  7th  Street.  SW.. 
Washington.  DC  20590.  before  the 
undersigned  administrative  law  judge. 

Dated  at  Washington.  DC.  August  14. 1985. 
Ronnie  A.  Yoder, 
Administrative  Law  Judge. 
[FR  Doc.  85-20001  Filed  8-20-85:  8:45  am) 

BILUNO  COOE  4*10-*2-M 


Urban  Mats  Transportation 
Administration 

Section  15  Reporting  System  Advisory 
Committee;  Meeting 

AGENCY:  Urban  Mass  Transportation. 
DOT. 

action:  Notice  of  Section  15  Reporting 
System  Advisory  Committee  Meeting. 

8WMMARY:  In  this  Notice,  the  Urban 
Mass  Transportation  Administration 
(UMTA)  announces  a  meeting  of  the 
Section  15  Reporting  System  Advisory 
Committee.  The  Committee  provides 
advice  concerning  the  quality  and 
usefulness  of  the  Section  15  Reporting 
System. 

date:  September  5-6, 1985. 

FOR  FURTHER  INFORMATKm  CONTACT: 

Ronald  J.  Fisher.  Office  of  Information 
Services.  Room  6419,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  (202) 
426-9157. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  15  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  1611).  requires  the 
development  of  a  national  reporting 
system  for  public  mass  transportation 
financial  and  operating  data.  On  August 
27. 1981.  UMTA  issued  a  Notice  in  the 
Federal  Register  (46  FR  43352) 
announcing  the  establishment  of  the 
Section  15  Reporting  System  Advisory 
Committee.  The  Committee  enhances 
the  quality  and  usefulness  of  the  Section 
15  Reporting  System  to  assure  that  it 
provides  meaningful  information  for  the 
analysis ^of  the  transit  industry. 

All  Committee  meetings  are  open  to 
the  public.  With  the  Chairman's 
approval,  members  of  the  public  may 
speak  at  meetings  in  accordance  with 
procedures  established  by  the 
Committee.  A  written  statement  may  be 
filed  with  the  Committee  at  any  time. 

Meeting  Information 

Dates:  Thursday.  September  5. 1985; 

Friday.  September  6. 1985 
Time:  9:00  p.m.-5:00  p.m. 
Place:  Department  of  Transportation, 

400  Seventh  Street.  SW..  Room  4234. 

Washington.  D.C.  20590 

Issued  on:  August  14. 1985. 
Ralph  L.  Stanley, 

Administrator.  Urban  Mass  Transportation 

Administration. 

[FR  Doc.  85-20024  Filed  8-20-85;  8:45  am) 

BILUNO  COOE  4ttO-S7-M 


Federal  Register  /  Vol  50.  No.  162  /  Wednesday.  August  21.  1965  /  Notices 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 


[Dvpflftmont  Circunr"PuMic  DvM 
N0.26-9S] 


Treasury  Notes  of  August  31. 1967. 
Series  Y-1987 

August  15. 1985. 

1.  Invitatioa  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $9,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  August  31, 1987, 
Series  Y-1987  (CUSIP  No.  912827  SQ  6). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reseve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Descriptioii  of  Securities 

2.1.  The  Notes  will  be  dated 
September  3, 1985,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  February  28, 1986, 
and  each  subsequent  6  months  on 
August  31  and  February  28  through  the 
date  that  the  principal  becomes  payable. 
They  will  mature  Augiist  31, 1987,  and 
will  not  be  subject  to  call  for  redemption 
prior  to  maturity.  In  the  event  any 
payment  date  is  a  Saturday,  Sunday,  or 
other  nonbusiness  day,  the  amount  due 
will  be  payable  (without  additional 
interest)  on  the  next-succeeding 
business  day. 

2.2.  The  notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  an  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 

$5,000,  $10,000.  $ioo,ooa  and  $i,ooo.ooa 


Notes  in  book-entry  form  will  be  issued 
in  multiples  of  those  amounts.  Notes  will 
not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Pubhc  Debt, 
Washington,  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Daylight  Saving  time. 
Wednesday,  August  21, 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
August  20, 1985,  and  received  no  later 
than  Tuesday,  September  3, 1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
terra  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 


loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  pubhc  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commecial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expresed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 
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4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompartied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  September  3, 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  August  29, 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 


Note  Accounts  on  or  before  Tuesday, 
September  3, 1985.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securifies  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  nunber)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 


identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g..  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made    ' 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Pubhc 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Goverment  is  pledged 
to  pay.  in  legal  tender,  principal  and 
interest  on  the  Notes. 

Gerald  Murphy, 

A  cting  Fiscal  Assistant  Secretary. 

[PR  Doc.  85-20034  Filed  8-20-85;  8;45  ara] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  15. 1985. 

TIME  AND  date:  10:00  a.m..  Thursday. 

August  22. 1985. 

place:  Room  600. 1730  K  Street.  NW.. 

Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor,  MSHA  on  behalf  of 
Robert  Ril>ei  v.  Eastern  Associated  Coal 
Corp..  Docket  No.  WEVA  M-33-D.  (Issues 
include  whether  the  administrative  law  judge 
erred  in  concluding  that  the  miner  had  been 
discharged  in  violation  of  the  Mine  Act  and 
properly  denied  attorney's  fees  to  the  miner's 
private  counsel.) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Thus,  the  Commission 
may.  subject  to  the  limitations  of  29  CFR 
2706.150(a)(3]  and  2706.160(e).  ensure 
access  for  any  handicapped  person  who 
gives  reasonable  advance  notice. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5632. 
leaotLEUm. 
Agenda  CJerk. 

[PR  Doc.  85-20006  Filed  8-16-85:  4:3Spm) 
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INTERNATIONAL  TRADE  COMMISSION 

(USrrC  SE-«5-35] 

TIME  AND  date:  9:30  a.m..  Tuesday. 

August  27. 1985. 

place:  Room  117.  701  E  Street.  NW.. 

Washington.  DC  20436. 

STATXIS:  Open  to  the  public. 


MATTERS  TO  BE  CONSIDERED: 

1.  Investigation  701-TA-254  (Preliminary) 
(Certain  red  raspberries  from  Canada) — 
briefing  and  vote. 

2.  Investigations  Nos.  731-TA-275,  276  and 
277  (Preliminarjj  and  701-TA-255  and  256 
[Preliminary]  (Oil  country  tubular  goods  from 
Canada  and  Taiwan) — briefing  and  vote. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  85-20017  Filed  8-19-85: 9:16  am| 
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INTERNATIONAL  TRADE  COMMISSION 

[USITC  SE-85-361 

TIME  AND  date:  10:00  a.m.,  Tuesday. 

September  3. 1985. 

place:  Room  117,  701  E  Street.  NW.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  Complaints. 

5.  Investigation  No.  22-49  (Sugar) — briefing 
and  vote. 

6.  Investigation  No.  104-TAA-26  (Sugar 
content  of  certain  articles  from  Australia) — 
briefing  and  vote. 

7.  Any  items  left  over  fit>m  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason. 

Secretary. 

[FR  Doc.  85-20018  Filed  8-19-85:  9:16  am] 
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national  transportation  safety 

BOARD 

TIME  AND  DATE:  9  a.m.,  Tuesday.  August 

27.1985. 

place:  NTSB  Board  Room.  Eighth  Floor. 
800  Independence  Avenue,  SW.. 
Washington.  DC.  20594. 

STATUS:  This  item  will  be  open. 

MATTER  TO  BE  CONSIDERED:  ' 

1.  Aircraft  accident  Report:  Wings  West 
Airlines,  Inc.,  Beech  C-99.  N6399U,  and 
Aesthetec.  Inc.,  Rockwell  Commander  112TC. 


N1125M.  near  San  Luis  Obispo.  California. 
August  24. 1964. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Catherine  T.  Kaputa  (202) 
382-6525. 

Dated:  August  16, 1985. 
Catherine  T.  Kaputa. 

Federal  Register  Liaison  Officer. 

[FR  Doc.  85-20028  Filed  8-19-85: 10:11  am] 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  19.  26, 
September  2,  and  9, 1985. 

place:  Commissioners'  Conference 
Room,  1717  H  Street,  NW..  Washington. 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  19 

No  Commission  Meetings 
Week  of  August  28 — ^Tentative 

No  Commission  Meetings 
Week  of  September  2 — Tentative 

Tuesday.  September  3 

2KX)  p.m. 
Periodic  Briefing  on  NTOLs  (Open/Portion 
may  be  Closed — Ex.  5  ft  7) 

Wednesday.  September  4 

lOKK)  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  ft  6) 
2:00  p.m. 
Continuation  of  7/23  Discussion  on  Threat 
Level  and  Physical  Security  (Closed — Ex. 
1) 

Thursday.  Septembers 

11:30  a.m. 
Affirmation  Meeting  (Public  Meeting]  (if 
needed) 

Friday.  September  8 

10:00  a.m. 
Status  of  Interpretation  of  Appendix  R — 
Fire  Protection  (Public  Meeting) 

Week  of  September  9 — Tentative 

Tuesday.  September  10 

10:00  a.m. 
Discussion  and  Oral  Presentations  on 
*  Uranium  Mill  Tailings  Regulations 
(Public  Meeting)  (tentative) 
2:00  p.m. 
Discussion  of  Proposed  Station  Blackout 
Rule  (Public  Meeting) 
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Wednesday.  September  II 
1:30  p.m. 
Discussion  oTManagement-OganizatiOn 
and  InTemal  Personnel  Martlers  (Cloised— 
Ex.  2  &  6) 
3:00  p.m. 
Discussion  erf  Plant  Issues  wrth  Regional 
AdiriniSTrators  (Public  Meeting} 

Thursday,  September  IZ 
too  p.m. 


Discussion/Possible  Vote  on  Full  Po«fer 
Operating  License  for  River  Bend  (Public 
Meeting)  (tenletive) 
3:10  p.m. 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Friday,  September  t3 
10:30  a.m. 
Pertodic  Meeting  with  Advisory  Committee 

on  Reactor  Safeguards  (ACRS)  (Public 

Meeting)    - 


TO  vemnr  the  statxis  of  mcetwgs 

CAU  (RecORDiNO):  (202)  634-1498 
CONTACT  PCKSOM  FOR  MOR£ 
INFOW«ATlOf4;)uha  Corrado  (202}  6i4~ 
1410. 

Julia  Corrado, 
Officeof  the  Secretary. 
August  ISk  1985. 

[PR  Doc.  S5-20014  Filed  S-19-8S:  8-.4S  am] 
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Announcement  of  Final  Amended 
Guidelines  and  Acceptance  Criteria  for 
Customer  Conservation  and  Renewable 
Energy  Programs;  Final  Amended 
Guidelines  and  Acceptance  Criteria 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Announcement  of  Final  Amended 
Guidelines  and  Acceptance  Criteria  for 
Customer  Conservation  and 
Renewable  Energy  Programs 

agency:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Final  amended  guidelines  and 
acceptance  criteria. 

summary:  The  Western  Area  Power 
Administration  (Western)  must  amend 
its  existing  Guidelines  and  Acceptance 
Criteria  for  customer  conservation  and 
renewable  energy  programs  issued 
November  13. 1981  (46  PR  56140)  in 
accordance  with  the  requirements  of  the 
Hoover  Power  Plant  Act  of  1984  (Pub.  L 
98-381,  Title  II.  signed  August  17, 1984). 
Western's  overall  program  objectives 
are  increased  energy  production  from 
renewable  resources,  reduced 
dependence  on  foreign  energy,  and 
improved  efficiency  in  energy 
utilization. 

The  basic  program  approach 
recognizes  individual  customer  needs 
and  capabilities  and  acknowledges  past 
and  present  accomplishments  in  the 
areas  of  conservation  and  renewable 
energy.  Customers  are  given  primary 
responsibility  for  developing  and 
implementing  programs  for  efficient 
energy  production  and  conservation 
goals.  The  Guidelines  and  Acceptance 
Criteria  are  implemented  through 
contract  articles  or  other  formal 
agreements  between  Western  and  its 
customers.  Customers  are  required  to 
submit  their  conservation  programs 
within  1  year  after  a  long-term  firm 
power  contract  or  letter  agreement  is 
signed.  Customers  may  elect  to  submit 
their  programs  to  Western  prior  to 
signing  such  contracts  or  agreements. 

A  customers  program  submission 
includes  a  description  of  its  specific 
program  content.  Western's  Guidelines 
and  Acceptance  Criteria  include  a  list  of 
suggested  activities  for  customer 
consideration.  Western  gives  full  or 
partial  credit  for  programs  required  by 
other  entities  that  meet  the  requirements 
of  this  program. 

Acceptance  criteria  for  customer 
programs  are  based  on  the  customer's 
classification  (i.e..  cooperative,  public 
utility  district,  etc.)  and  the  level  of 
effort  proposed.  A  customer's  program  is 
evaluated  as  a  whole,  but  it  is  required 
to  contain  a  minimum  number  of  annual 
on-going  or  planned  program  activities. 
Customers  may  offer  substitutes  for 
listed  activities.  Western  also  provides 


technical  assistance  to  resolve 
programmatic  problems. 

The  major  amendments  required  to 
the  present  Guidelines  and  Acceptance 
Criteria  under  the  Hoover  Power  I^ant 
Act  of  1984  may  be  summarized  as 
follows:  (1)  Increased  emphasis  on 
customer  program  goals  definition;  (2)  A 
revision  in  acceptable  program  elements 
(activities);  (3)  Amendments  to 
Western's  evaluation  and  acceptance 
criteria;  and  (4)  Identification  of 
penalties  associated  with  program 
noncompliance. 

Western's  review  process  for 
customer  submission  will  now  consist  of 
the  following: 

1.  Publishing  these  final  amended 
Guidelines  and  Acceptance  Criteria. 

2.  Providing  technical  assistance  to 
customers,  as  appropriate. 

3.  Reviewing  customer  submissions 
against  defined  criteria. 

4.  Answering  customer  questions  and 
providing  necessary  assistance. 

5.  Reviewing  accepted  programs  every 
2  years. 

6.  Imposing  penalties  as  appropriate, 
if  a  customer  is  found  in  violation  of  its 
contractual  obligations. 

These  final  amended  Guidelines  and 
Acceptance  Criteria  also  include  the 
option  for  customers  to  appeal  program 
acceptability. 

date:  The  effective  date  of  these  final 
amended  Guidelines  and  Acceptance 
Criteria  will  be  30  days  after  publication 
of  this  notice  in  the  Federal  Register. 

ADDRESS:  For  further  information 
concerning  these  final  amended 
Guidelines  and  Acceptance  Criteria, 
contact  either  the  appropriate  Western 
Area  Office  or: 

Mr.  Warren  L.  Jamison,  Assistant  to  the 
Administrator  for  Conservation  and 
Environment.  Western  Area  Power 
Administration.  U.S.  Department  of 
Energy,  P.O.  Box  3402,  Golden,  CO 
80401,  (303)  231-7945. 

SUPPLEMENTARY  INFORMATION: 

Authority 

The  original  Guidelines  and 
Acceptance  Criteria  were  developed 
pursuant  to  Western's  authority  granted 
under  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101.  et 
seq.)  and  under  Reclamation  Law,  Act  of 
Congress  approved  June  17, 1902  (32 
Stat.  388)  and  acts  amendatory  thereof 
or  supplementary  thereto,  in  particular 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  [43  U.S.C.  485h(c)].  These 
final  amendments  are  developed 
pursuant  to  the  Hoover  Power  Plant  Act 
of  1984  (Pub.  L.  98-381.  Title  II). 


Determination  Under  E.0. 12291 

Pursuant  to  E.0. 12291  of  February  17. 
1981  (46  FR  13193.  February  19. 1981). 
each  agency  is  to  determine  whether  a 
rule  it  intends  to  issue  is  a  major  rule. 
Western  has  determined  that  for 
purposes  of  E.0. 12291.  the  fmal 
amendments  to  the  Guidelines  and 
Acceptance  Criteria  for  customer 
conservation  and  renewable  energy 
programs  do  not  alter  the  original 
sufficiently  to  make  it  a  major  rule 
because; 

1.  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

2.  It  will  not  result  in  a  major  increase 
in  cost  or  prices  for  consumers; 
individual  industries;  Federal,  State,  or 
local  Government  agencies;  or 
geographic  regions;  or 

3.  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  Western  has  received  an 
exemption  from  sections  3,  4,  and  7  of 
E.0. 12291.  However,  these  Guidelines 
and  Acceptance  Criteria  will  be 
resubmitted  to  the  Office  of 
Management  and  Budget  prior  to 
publication  in  the  Federal  Register. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.),  each 
agency,  when  required  by  5  U.S.C.  to 
publish  a  rule,  is  further  required  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  to  describe  the  impact  of  the 
proposed  rule  on  small  entities.  Western 
originally  determined  that:  (1)  A 
substantial  number  of  small  entities  will 
not  be  affected  as  Western's  customers 
represent  a  relatively  small  number  of 
entities  in  the  United  States;  and  (2)  The 
impacts  of  this  program  will  not  cause 
an  adverse  economic  impact  on  the 
participating  customers  or  small  entities 
located  within  their  service  areas.  The 
requirements  of  the  Act  can  be  waived  if 
the  head  of  the  agency  certifies  that  the 
rule  will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  reasons  cited  above,  the 
Administrator  of  Western  certifies 
through  his  signature  of  this  Federal 
Register  notice,  that  the  final 
amendments  to  the  original  Guidelines 
and  Acceptance  Criteria  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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National  EBvironmental  Policy  Act 

Pursuant  to  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321.  et  seq.),  all 
agencies  of  the  Federal  Government 
shall  include  in  every  recommendation 
or  report  on  proposals  for  legislation 
and  other  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment  a  detailed 
statement  by  the  responsible  official. 

Western  has  determined  that  the 
Guidelines  and  Acceptance  Criteria 
would  not,  of  themselves,  significantly 
affect  the  quality  of  the  human 
environment  or  have  adverse  direct 
environmental  impacts.  Therefore,  no 
environmental  impact  statement  is 
required.  This  determination  is 
supported  after  examining  the  program 
impacts  from  actual  implementation 
over  a  3-year  period.  The  final 
amendments  will  not  significantly  alter 
the  current  program  status. 

Discussion  of  Public  Comments 

Western  received  three  comments 
from  customers  during  the  March  21. 
1985.  public  information  and  comment 
forums  held  in  Denver,  Colorado. 
Subsequent  to  these  forums  and  prior  to 
the  April  1  comment  deadline,  Western 
received  21  written  conunents  pertaining 
to  the  proposed  amended  Guidelines 
and  Acceptance  Criteria.  These  written 
comments  represented  53  organizations 
(15  utility  customers  and  38 
environmental  groups).  All  comments 
have  been  carefully  considered  by 
Western  for  the  Hnal  Guidelines  and 
Acceptance  Criteria.  The  comments  are 
herein  addressed  individually  except 
where  multiple  comments  on  like  issues 
have  been  combined  for  expediency. 
Where  changes  have  been  made  as  a 
result  of  these  comments,  they  have 
been  so  noted.  Not  all  comments 
submitted  to  Western  pertained  to  the 
Guidelines  and  Acceptance  Criteria 
document  itself;  however,  where 
appropriate,  most  have  also  been 
addressed  for  public  information.  The 
comments  are  individually  stated 
followed  by  Western's  response. 

Comment:  The  proposed  customer 
Guidelines  and  Acceptance  Criteria  do 
not  comply  with  the  language  or  the 
intent  of  the  Hoover  Power  Plant  Act  of 
1984  and  will  not  result  in  the  degree  of 
implementation  desired  by  Congress. 
The  proposed  guidelines  lack  substance 
and  require  extensive  revisions  before 
adoption  as  final  rules.  The  regulations 
must  contain  specific  program 
evaluation  criteria  and  penalties  for 
noncompliance.  The  penalties  should 
consist  of  reductions  or  eliminations  in 


power  allotments  to  Western's 
customers. 

Answer:  The  Guidelines  and 
Acceptance  Criteria  must  be  examined 
along  with  the  conservation  and 
renewable  energy  contract  article  in 
order  to  provide  a  complete  set  of 
customer  requirements.  The  contract 
article  contains  the  time  schedules  and 
penalties  associated  with  the  program 
and  incorporates  by  reference  the 
Guidelines  and  Acceptance  Criteria.  A 
typical  conservation  and  renewable 
energy  contract  article  reads  as  follows: 

To  effect  a  conservation  and  renewable 
energy  program,  the  parties  to  the  contract 
agree  as  follows: 

The  Contracting  Officer  will  provide 
guidance  and,  if  requested,  will  assist  the 
Contractor  (or  its  members)  in  development 
of  a  conservation  and  renewable  energy 
program,  as  the  Contracting  Officer  deems 
appropriate.  The  Contractor's  (and  its 
members')  program  will  be  developed  and 
implemented  in  accordance  with  the  terms  of 
the  final  Guidelines  and  Acceptance  Criteria 
for  customer  conservation  and  renewable 
energy  programs  published  in  the  Federal 
Register  (46  FR  56140)  on  November  13, 1981. 

The  Contractor  (and  its  members)  will 
develop  a  conservation  and  renewable 
energy  program  suitable  for  its  own 
geographic  area  and  type  of  utility  operation 
and  will  submit  said  program  to  the 
Contracting  Officer  for  review  and  approval 
within  12  months  after  the  date  of  execution 
of  the  contract.  The  program  should  include  a 
description  of  what  the  Contractor  (and  its 
members)  has  done  in  the  past  and  the  plans 
for  future  implementation.  Credit  will  be 
given  for  past  accomplishments.  Approval  of 
the  Contractor's  (and  its  members')  program 
shall  be  in  accordance  with  the  published 
Guidelines  and  Acceptance  Criteria.  The 
approved  conservation  and  renewable  energy 
program  will  be  subject  to  review  by  the 
Contracting  Officer  not  less  often  than  every 
24  months. 

If  the  Contractor  does  not  obtain  the 
Contracting  Officer's  approval  of  its  program 
within  24  months  after  the  date  of  execution 
of  the  contract  or  approval  of  the 
Contractor's  program  has  been  revoked,  the 
Contractor's  firm  power  commitment,  as  set 
forth  in  the  contract,  may  be  reduced  by  10 
percent  (10%)  of  the  contract  rate(s)  of 
delivery  for  firm  power  provided  that  no 
such  reduction  shall  be  made  until  12  months 
after  the  Contracting  Officer  provides 
comments  to  the  Contractor  outlining 
deficiencies  of  the  Contractor's  program 
based  on  the  Guidelines  and  Acceptance 
Criteria,  and  unless  the  Contractor  fails  to 
obtain  approval  by  appropriate  revision  of  its 
program. 

As  applicable,  if  one  or  more  of  the 
Contractor's  members  does  not  obtain  the 
Contracting  Officer's  approval  of  its  program 
within  24  months  after  the  date  of  execution 
of  the  contract  or  approval  of  the  member's 
program  has  been  revoked,  the  member's  pro 
rata  share  of  the  Contractor's  firm  power 
commitment,  as  set  forth  in  the  contract,  may 
be  reduced  by  10  percent  of  said  pro  rata 


share  of  the  contract  rate(s)  of  delivery  for 
firm  power  provided  that  no  such  reduction 
shall  be  made  until  12  months  after  the 
Contracting  Officer  provides  comments  to  the 
Contractor  and  the  member  outlining 
deficiencies  of  the  member's  program  based 
on  the  Guidelines  and  Acceptance  Criteria 
and  unless  the  member  fails  to  obtain  an 
approval  by  appropriate  revisions  of  its 
program. 

The  program  evaluation  criteria  are 
found  in  the  Guidelines  and  Acceptance 
Criteria,  and  the  penalties  are  set  forth 
in  the  contract  article.  All  basic  contract 
principles  apply  and  remain  viable  with 
the  issuance  of  these  amended 
documents. 

Comment-  Do  Western's  verification 
criteria  apply  to  a  customer's 
conservation  and  renewable  energy 
program  efforts,  such  as  budget  or  staff, 
or  do  they  apply  to  actual  results  of  the 
program,  such  as  a  member  of  customers 
(retail)  enrolled  or  number  of  megawatts 
involved? 

Answer:  In  effect,  the  criteria  apply  to 
both  (see  the  revised  Acceptance 
Criteria  section).  Western,  in  approving 
a  set  of  ongoing  customer  defined 
activities,  will  evaluate  performance 
based  upon  the  achievements  made 
toward  the  schedules  and  targeted  goals 
defined.  Such  goals  may  have  been 
amended  or  modified  by  the  customer 
through  the  formal  approval  process 
with  Western.  Program  activities  which 
involve  research  and  development  with 
associated  technical  risk  would  be 
evaluated  accordingly  on  a  case-by-case 
basis. 

Comment:  If  a  utility  develops  rates 
based  on  cost  of  service  or  eliminates 
declining  block  rates,  and  then 
maintains  these  changes  in  its  rate 
design,  do  these  quahfy  as  one-time 
activities  or  ongoing  activities? 

Answer:  Rate  structures  which 
achieve  energy  savings  or  beneficially 
shift  energy  consumption  have  been 
approved  as  ongoing  activities. 
However,  such  programs  must  include 
an  annual  commitment  of  resources  to 
be  considered  ongoing  activities  and  are 
evaluated  on  a  case-by-case  basis. 

Comment:  Will  a  currently  approved 
voluntary  customer  conservation  and 
renewable  energy  program  require 
resubmittal  upon  publication  of  the  final 
Guidelines  and  Acceptance  Criteria? 

Answer  The  acceptance  criteria 
stipulate  that  an  approved  voluntary 
program  is  also  "valid  for  future 
contractual  purposes  at  the  time  of 
contractual  arrangements."  A  paragraph 
has  been  added  to  the  Responsibilities 
section  to  address  this  requirement 
along  with  that  for  mandatory 
resubmittals. 
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Comment:  What  criteria  would  be 
applied  by  Western  in  reviewing 
program  policy  goals  and 
implementation  methods  and  schedules? 

Answer  See  the  revised  Acceptance 
Criteria  section. 

Comment  What  period  of  time  does 
Western  allow  for  resubmittal  of  a 
program  if  a  customer  has  received  a 
Notice  of  Unacceptability  or  a  Notice  of 
Rejection? 

Answer:  Under  the  terms  of  the 
contract  article,  a  customer  must  have 
submitted  a  program  within  1  year  of 
contract  execution.  If  the  program  is 
unsatisfactory  during  this  1-year  period 
and  a  Notice  of  Unacceptability  is 
issued,  the  customer  should  submit 
corrective  materials  as  soon  as  possible 
to  obtain  approval.  Should  a  Notice  of 
Rejection  be  issued,  the  customer  has  12 
months  to  obtain  approval  before  the 
penalty  is  invoked,  not  to  exceed  24 
months  from  contract  execution  in 
accordance  with  the  contract  article. 
Should  an  approved  program  be 
revoked,  a  Notice  of  Rejection  would  be 
issued,  and  the  12-month  period  for 
correcting  any  noted  deficiencies  would 
apply. 

Comment:  Does  Western  expect  to 
revise  the  ciirrent  conservation  and 
renewable  energy  contract  article  or  its 
General  Administrative  Procedures? 

Answer  The  contract  article  will  not 
be  changed  at  this  time,  but  the  General 
Administrative  Procedures  may  be 
revised  this  falL 

CommeaL  Will  the  penalty  for 
noncompliance  remain  unchanged? 

Answer  The  penalty  for 
noncompliance  will  remain  as  stipulated 
in  the  contract  article.  (Since  program 
inception,  this  has  been  10  percent  of  the 
contract  rate  of  delivery). 

Comment:  The  verification  periods 
defined  by  Western  between  customer 
submittals  and  program  review  should 
be  longer. 

Answer  Western  Finds  the  2-year 
verification  period  appropriate  for 
program  monitoring,  communication, 
and  progress  evaluation. 

Comment:  The  Guidelines  and 
Acceptance  Criteria  must  include 
numerical  targets  and  schedules  for  the 
conservation  and  renewable  energy 
program  activities:  i.e..  kilowatlhours 
(kWh).  The  final  regulations  must 
require  customer  programs  to  achieve  a 
quantifiable  reduction  in  energy 
consumption. 

Answer  The  Hoover  Power  Plant  Act 
of  1984  stipulates  that  Western  shall 
require  the  "development  and 
implementation  by  the  purchaser 
thereunder  of  an  energy  conservation 
program."  Western  has  elected  to  use 
specific  approved  activities  as  the 


targets  for  goal  achievements  of  such 
programs.  It  is  more  accurate  and 
meaningful  to  measure  activity 
completions  than  it  is  to  attempt  to 
numerically  define  and  later  quantify  an 
approved  activity.  The  development  of  a 
renewable  energy  resource  is  easily 
quantifiable,  and  these  types  of 
activities  are  numerically  defined. 
Conservation  measures,  on  the  other 
hand,  are  not  so  readily  measured. 
Variables  such  as  local  economy, 
weather  conditions,  societal  changes, 
and  even  national/international  events 
compound  the  problem  of  quantifying  a 
specific  conservation  activity. 
Therefore,  for  some  conservation 
activities,  it  may  be  highly  impractical 
or  even  impossible  to  quantify  goals  or 
measure  end  results.  Nonetheless,  where 
goals  or  results  can  be  identified  in 
measurable  quantities,  such  data  will  be 
encouraged  under  the  new  acceptance 
criteria. 

Comment-  The  elements  list  allows 
too  much  latitude  for  serious 
accomplishments. 

Answer  The  listing  could  potentially 
be  abused  if  it  were  not  for  the  fact  that 
Western  must  review  and  approve  all 
customer  elements  or  activities. 
However,  a  note  has  been  added  to  the 
text  of  the  Acceptance  Criteria  section 
which  will  preclude  customers  from 
assuming  that  submitted  programs  might 
only  contain  the  lesser  activities. 

Comment  Western  should  complete 
an  environmental  assessment  or  an 
environmental  impact  statement  before 
promulgating  final  regulations. 

Answer  Western  has  determined  that 
the  Guidelines  and  Acceptance  Criteria 
would  not,  of  themselves,  result  in  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Comment  Western  should  pronuilgate 
enforceable  regulations  (not  guidelines). 

Answer  The  Hoover  Power  Plant  Act 
of  1984  stipulates  that  Western  shall 
amend  its  "existing  regulations  (46  FR 
56140)"  to  incorporate  the  requirements 
of  Title  II.  In  as  much  as  the  Guidelines 
and  Acceptance  Criteria  are  an  integral 
legally  binding  portion  of  existing  and 
future  contract  articles  governing  the 
conservation  and  renewable  energy 
program  for  the  sale  of  Federal  power  to 
long-term  firm  power  customers,  it  is 
enforceable.  It  is  also  deemed 
appropriate  to  retain  the  currently 
accepted  nomenclature  since  all 
Western  customers  are  accustomed  to  it. 

Comment  Western  should  allow 
members  of  the  public  (the  ultimate 
consumer)  to  petition  for  review  of  the 
Guidelines  and  Acceptance  Criteria,  and 
should  not  restrict  the  period  to  3  years. 


The  3-  to  5-year  review  period  should  be 
eliminated. 

Answer  Within  the  structure  of 
Western's  public  involvement  process,  a 
public  petition  for  review  would  be 
considered  based  upon  its  merit.  Any 
decision  to  act  upon  such  a  request  rests 
solely  with  Western.  Western  has 
determined  that  the  3-year  minimum 
period  for  review  fits  within  the 
conditions  stipulated  by  the  Hoover 
Power  Plant  Act  of  1984  and  provides 
the  continuity  needed  by  the  customers 
for  funds  and  program  conunitment. 

Comment  The  acceptance  criteria  are 
woefully  inadequate. 

Answer  The  acceptance  criteria  have 
been  revised  to  reflect  the  comments 
which  Western  finds  will  enhance  the 
effectiveness  of  the  program  while 
assuring  compliance  with  the  mandates 
of  the  Hoover  Power  Plant  Act  of  1984. 

Comment  The  conservation  and 
renewable  energy  program  is 
mandatory,  and  a  customer  must  have 
an  approved  program  before  entering 
into  any  contract. 

Answer  The  Hoover  Power  Plant  Act 
of  1984,  Title  11,  stipulates  that  the 
contract  article  shall  contain  time 
schedules  for  meeting  program  goals. 
Western  agrees  that  the  program 
becomes  mandatory  at  the  time  of 
contract  signing,  and  that  the  contract 
article  must  include  a  time  schedule  for 
goals  deHnition  and  implementation  of 
the  customer  program,  but  does  not  find 
a  basis  for  making  the  conservation  and 
renewable  energy  program  a 
precondition  of  the  power  sales 
contract. 

Comment  Acceptance  should  be 
based  upon  the  likelihood  of  achieving  a 
high  degree  of  energy  conservation: 
simply  having  a  number  of  activities  is 
meaningless. 

Answer  Western  does  in  fact  base  its 
acceptance  of  customer  program 
activities  upon  the  likelihood  of 
achieving  quality  quality  results.  To  be 
specific.  Western  will  evaluate  each 
activity  for  (1)  likelihood  of  successful 
completion  and  (2)  expected  program 
benefits.  These  criteria  have  been 
expanded  to  further  clarify  the 
acceptance  process. 

Comment  The  ultimate  customers 
affected  by  a  program  activity  should  be 
afforded  the  opportunity  to  appeal  a 
Western  decision  of  a  customer's 
program  acceptability. 

Answer  The  appeals  process 
addressed  by  the  Guidelines  and 
Acceptance  Criteria  involves  a 
contractual  matter  between  the  Federal 
Government  (Western)  and  its  customer. 
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Comment:  Western  must  by  law 
provide  ongoing  assistance  to  its 
customers  to  do  the  program. 

Answer:  The  Hoover  Power  Plant  Act 
of  1964  states  that  Western  must 
"Encourage  customer  consumption 
efTiciency  improvements  and  demand 
management  practices  which  ensure 
that  the  available  supply  of 
hydroelectric  power  is  used  in  an 
economically  efficient  and 
environmentally  sound  manner." 
Western  has  in  place  an  active  customer 
assistance  program  which  is  available  to 
encourage  all  customers  in  their 
implementation  of  a  sound  program. 

Comment:  Western  must  design  the 
conservation  and  renewable  energy 
program  to  "acquire"  conservation  and 
renewable  resources  before  it  acquires 
any  other  resources. 

Answer:  It  is  Western's  objective  to 
promote  the  most  cost-effective  strategy 
for  meeting  future  demand.  To  the 
extent  that  conservation  and  renewable 
energy  programs  are  found  to  be  the 
best  choice,  they  will  be  encouraged. 
However,  the  Hoover  Power  Plant  Act 
of  1984  places  no  such  requirement  upon 
Western. 

Comment:  The  criteria  for  Western 
approval  of  a  customer  program 
progress  should  be  at  least  80  to  90 
percent  of  the  program's  targeted  energy 
savings  (in  kWhs). 

Answer:  The  percentage  set  for 
activities  completion  has  been 
reconsidered,  and  the  completion 
requirement  for  goal  achievement  is  now 
70  percent  as  a  basis  for  potential 
program  noncompliance.  The  kWh 
question  has  been  addressed  above.  A 
more  adequate  definition  for  activities 
completion  has  been  added  to  the 
Review  and  Acceptance  Process  section. 

Comment:  Do  not  require  a  program 
from  any  customer  who  gets  less  than  50 
percent  of  its  power  from  Western. 

Answer:  The  Hoover  Power  Plant  Act 
of  1984  expressly  requires  customer 
participation  in  the  program.  Western 
has,  however,  decided  to  adopt  a  new 
matrix  of  required  number  of  program 
elements  which  is  graduated  in 
accordance  with  customer  size.  This  is 
included  in  the  Acceptance  Criteria 
section. 

Comment:  Customers  should  provide 
some  types  of  cost-effectiveness  test  to 
their  program  activities. 

Answer:  Western  has  placed  the 
burden  of  cost  for  implementation  of  this 
program  on  its  customers.  Likewise,  it  is 
deemed  appropriate  that  the  judgment 
as  to  the  coSt-effectiveness  of  how  their 
moneys  are  spent  be  the  sole 
responsibility  of  the  customers. 

Comment:  A  customer  should  be 
allowed  to  recover  its  forfeited  capacity 


by  subsequent  improved  and  sustained 
effort.  Any  reduction  in  power  to  a 
member  should  go  to  the  parent-entity. 
Power  services  withdrawn  from 
customers  which  Western  determines 
have  failed  to  comply  with  the  program 
should  only  be  allocated  to  customers 
which  comply  with  Western's  program. 

Answer  The  original  Guidelines  and 
Acceptance  Criteria  addressed  this 
issue  under  the  Discussion  of  Public 
Comments,  Category  B.  Basically,  any 
reallocation  of  Federal  power  will  be 
determined  on  a  case-by-case  basis  in 
accordance  with  Western's  authority. 
Such  reallocations  will  be  consistent 
with  Western's  marketing  policies  at 
that  time. 

Comment:  The  1-year  program 
submittal  period  should  be  extendable 
for  any  extenuating  circumstances. 

Answer:  A  1-year  period  is 
reasonable. 

Comment:  When  a  customer  has 
achieved  all  the  goals  it  can  reasonably 
do,  it  should  be  relieved  from  further 
program  obligations. 

Answer:  Given  the  activities 
available,  it  is  highly  unlikely  that  good 
management  practices  would  not 
produce  at  least  one  practical  program 
activity.  Furthermore,  the  Hoover  Power 
Plant  Act  of  1984  requires  the  program; 
therefore,  a  customer  must  have  some 
type  of  reasonable  activity(ie8). 

Comment:  "Irrigation  Districts"  should 
include  water  delivery  districts  for  one 
activity  aruiually. 

Answer  Agreed,  it  has  been  added  to 
the  definition. 

Comment:  Customers  should  be 
allowed  to  change  their  programs. 

Answer  See  the  Acceptance  Criteria 
section  for  this  provision  in  the 
Guidelines  and  Acceptance  Criteria. 

Comment:  The  appeal  process  should 
provide  for  a  notice,  a  hearing  or 
hearings,  and  a  record. 

Answer  The  Guidelines  and 
Acceptance  Criteria  should  not  stipulate 
these  types  of  details  since  each  appeal 
process  would  be  considered  on  a  case- 
by-case  basis.  In  general,  a  contractual 
dispute  would  not  be  a  public  process. 
Western  has  modified  the  Appeals 
section  to  include  some  general  time 
frames  for  response  to  a  customer. 

Comment:  Program  credit  should  be 
given  even  if  the  results  are 
unsuccessful  in  an  experimental 
venture. 

Answer  See  the  category  G  addition 
to  appendix  A. 

Comment:  Add  to  appendix  A. 
"Improve  operating  procedures  to 
maximize  efficiency." 

Answer  Agreed,  see  addition  to    • 
appendix  A. 


Comment:  Acceptable  activities 
should  include  externally  mandated 
conservation  standards. 

Answer  See  the  Responsibilities 
section  for  externally  mandated 
activities  consideration. 

Comment:  The  term  "good  faith  effort" 
should  be  more  clearly  defined. 

Answer  A  much  more  detailed 
definition  has  been  included  to  provide 
a  better  understanding  of  what  is 
expected  of  a  customer  to  be  in  contract 
compliance. 

CommenL  The  conservation  and 
renewable  energy  program  should  be 
voluntary,  not  obligatory. 

Answer  The  Hoover  Power  Plant  Act 
of  1984  makes  it  obligatory,  but  it  is 
voluntary  for  those  customers  without 
current  contractual  requirements. 

CommenL-  The  minimum  ntunber  of 
activities  should  be  one  for  irrigation 
districts  and  two  for  all  other  customer 
classes. 

Answer  Please  see  the  revised  table 
of  required  activities.  While  Western 
has  considered  this  comment,  the  table 
graduates  the  number  of  activities 
required  in  proportion  to  ^he  scope  of 
utility  operation. 

Final  Amended  Guidelines  and 
Acceptance  Criteria— Customer 
Conservation  and  Renewable  Energy 
Programs 

Goals 

These  Guidelines  and  Acceptance 
Criteria  are  provided  by  Western  to  set 
forth  the  approach,  responf^'bilities, 
program  content,  and  review  and 
acceptance  process  for  customer 
development  and  implementation  of 
conservation  and  renewable  energy 
programs.  These  requirements  apply  to 
long-term  firm  power  contracts. 

A  long-term  firm  power  service 
contract  is  any  contract  for  the  sale  by 
Western  of  firm  capacity,  with  or 
without  energy,  which  is  to  be  deUvered 
over  a  period  of  more  than  1  year.  Tlie 
term  "purchaser"  includes  parent-type 
entities  and  their  distribution  or  user 
members.  If  more  than  one  such  contract 
exists  with  a  purchaser,  only  one 
customer  program  will  be  required  for 
that  purchaser. 

Such  customer  programs,  coupled 
with  Western's  own  conservation  and 
renewable  enei:gy  efforts,  are  mtended 
to  help  achieve  one  or  more  of  the 
following  goals: 

1.  Increase  energy  production  frr.3i 
renewable  resources. 

2.  Reduce  United  State's  dependence 
on  imptnled  enefgy. 

3.  Improve  efficiency  in  energy 
atiiization. 
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Approach 

Western's  overall  program  approach 
recognizes  the  different  needs  and 
abilities  of  each  of  its  customers, 
acknowledges  past  and  present 
accomplishments  in  the  areas  of 
conservation  and  renewable  energy 
development,  and  involves  a 
cooperative  effort  in  developing  and 
implementing  individual  customer 
programs.  It  is  Western's  intent  that 
these  program  requirements  do  not 
cause  undue  hardship  or  bureaucratic 
red  tape  for  its  customers.  To 
accomplish  this.  Western  is  using  the 
approach  of  having  each  customer  select 
and  implement  its  own  program 
activities  that  will  support  the  above- 
stated  goals. 

Note. — ^The  Hoover  Power  Plant  Act  of 
1984  refers  to  the  conservation  and 
renewable  energy  activities  as  elements.  For 
the  Guidelines  and  Acceptance  Criteria,  the 
term  "actTvities"  shall  be  used  in  the  context 
of  program  elements. 

Responsibilities 

Western's  customers  have  primary 
responsibility  for  developing  and 
implementing  programs  to  directly 
encourage  consumers  to  conserve 
energy  and  to  increase  energy 
production  via  renewable  resources.  An 
important  step  in  meeting  this 
responsibility  is  the  preparation  of  a 
program  document  that  describes  the 
initiatives  and  activities  that  the 
customer  organization  is  already  doing 
or  will  undertake. 

For  purposes  of  these  guidelines,  a 
customer  conservation  and  renewable 
energy  program  shall: 

1.  Apply  to  all  uses  of  energy  and 
capacity  which  are  provided  from  any 
Federal  project  by  customers  who  have 
long-term  power  contracts  with 
Western. 

2.  Contain  definite  goals  and 
schedules. 

3.  Encourage  customer  consumption 
efficiency  improvements  and  demand 
management  practices  which  ensure 
that  the  available  supply  of 
hydroelectric  power  is  used  in  an 
economically  efficient  and 
environmentally  sound  manner. 

4.  Support  and  promote  the  increased 
utilization  of  renewable  resources  to 
meet  future  needs. 

Western's  basic  requirement  is  that 
each  customer  which  benefits  from  a 
long-term  allocation  of  Federal  power 
must  have  an  ongoing  conservation  and 
renewable  energy  program.  If  such  a 
program  is  already  developed,  includes 
the  specified  minimum  number  of 
annual  ongoing  activities  from  the  listing 
in  appendix  A,  and  contains  the 
required  program  content  as  indicated  in 


these  Guidelines  and  Acceptance 
Criteria,  Western  will  review  the 
customer's  program  for  acceptance.  If 
not,  a  program  should  be  developed  for 
submission  to  Western  that  meets  the 
needs  of  the  particular  customer 
organization.  Western  will  provide 
technical  assistance  as  appropriate  for 
such  program  development  within  its 
capabilities. 

Western  also  recognizes  that  some  of 
its  customers  are  already  responding  to 
a  variety  of  Federal,  State,  and  other 
prdgrams  that  apply  to  conservation  and 
renewable  energy  development.  In  order 
to  avoid  duplication  of  effort,  customers 
may  receive  full  or  partial  program 
credit(s]  for  previously  initiated 
activities:  provided  that  such  activities 
are  still  ongoing  as  defined  under  the 
Acceptance  criteria  section. 

Western  will  review  and  may  modify 
its  Guidelines  and  Acceptance  Criteria 
at  intervals  of  not  less  than  3  years  nor 
more  than  5  years.  Such  modificafions 
would  be  fully  coordinated  with 
Western's  customers  and  through  public 
participation  procedures. 

With  regard  to  the  amendments  to 
these  Guidelines  and  Acceptance 
Criteria  as  a  result  of  the  Hoover  Power 
Plant  Act  of  1984  the  responsibility  for 
examining  each  customer  conservation 
and  renewable  energy  program  for 
current  compliance  lies  both  with  the 
customers  and  with  Western.  Customers 
with  existing  contractual  requirements 
or  who  have  approved  voluntary 
programs  should  submit  any  corrections 
or  modifications  needed  at  the  time  of 
their  next  program  verification  period. 

Program  Content 

The  most  important  element  of  a 
customer's  program  document 
submission  is  the  description  of  specific 
program  content.  Such  content  is 
essentially  a  detailed  description  of 
each  ongoing  or  proposed  activity,  and 
their  associated  goals  and  schedules 
that,  as  a  set,  describe  the  customer's 
program  submittal  for  Western 
approval.  The  customer's  program 
submittal  must  include  the  following 
items  as  part  of  this  description: 

1.  Designated  contact  person(s]  within 
the  customer's  organization  who  is 
responsible  for  program  development 
and  implementation,  identification  of 
customer's  total  system  sales  or  total 
annual  system  consumption  if  a 
nonutility  (kWhs/year),  and 
identification  of  customer  type  (i.e. 
cooperative,  municipality,  etc.). 

2.  Statements  adopted  by  the 
customer's  governing  body  regarding 
formal  conservation  and  renewable 
energy  policies  and  objectives. 


3.  A  brief  narrative  description  of 
each  ongoing  or  proposed  customer 
program  activity  directed  at  increasing 
the  use  of  renewable  energy  resources, 
increasing  the  efficient  utilization  of 
energy,  or  reducing  U.S.  dependence  on 
foreign  energy  imports.  Customers  are  to 
use  table  A  and  the  listing  in  appendix 
A  for  activities  selection. 

Where  energy  savings  or  added 
energy/capacity  supply  goals  may  be 
numerically  quantified  for  each  ongoing 
customer  program  activity  officially 
presented  to  Western  for  approval,  such 
data  should  accompany  each  program 
submittal. 

4.  Identification  of  customer  goals, 
plans,  schedules  and  location(s]  for  each 
required  activity. 

5.  Customer  methods  for  determining 
successful  program  accomplishment. 

6.  Other  documents  prepared  for  other 
Federal,  State,  or  local  agencies  that 
could  be  submitted  in  lieu  of  or 
supplemental  to  Western's  requested 
information. 

7.  Specific  areas  where  a  customer 
feels  that  assistance  is  needed  from 
Western. 

8.  Identification  of  potential  adverse 
environmental  impacts  and  issues  of 
customer  proposed  C&RE  activities. 

9.  Additional  data/information  that  a 
customer  desires  to  be  included  as  part 
of  its  program  description. 

Suggested  Program  Reporting  Format 

The  example  reporting  format 
provided  in  appendix  B  is  suggested  for 
customer  use  in  describing  programs. 
This  format  is  intended  to  allow 
customers  to  briefly  describe  the  general 
nature  and  direction  of  their  program,  as 
well  as  their  specific  program  content. 
Western  recognizes  that  some 
customers  are  already  submitting 
reports  to  other  governmental  agencies 
pertaining  to  their  ongoing  conservation 
and  renewable  energy  activities.  If  a 
customer's  existing  reporting  format 
already  includes  the  desired  information 
describing  its  program,  such  format  may 
be  substituted  for  that  suggested  in 
appendix  B. 

Customers  are  expected  to  notify 
Western  of  continuation  and  progress 
regarding  previously  accepted  program 
activities  and  to  report  significant 
changes  in  their  program  content  either 
as  they  occur  or  at  the  time  of  their  2- 
year  verification  period.  Such 
notification  is  to  be  by  letter.  Significant 
proposed  changes  in  program  content 
must  be  submitted  to  Western  for 
review  and  acceptance. 
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Acceptance  Criteria 

Customer  program  acceptance  cntpria 
are  defined  as  a  set  of  minimum 
program  activities,  schedules,  and  goals 
That  criteria  will  be  reviewed  by 
Western  in  its  acceptance  process  of  a 
customer's  conservation  and  renewable 
energy  program,  submitted  in 
accordance  wiih  applicable  Western 
conlraclual  articles  or  other  formal 
agreements.  Program  developmenl  and 
implementation  prior  to  execution  of 
formal  contracts  is  encouraged,  but  is 
not  mandatory. 

Voluntary  participation  requires  a 
formal  program  submission  that  will  be 
reviewed  by  Western  for  acceptability 
and  applicability  to  future  firm  power 
contracts. 

The  acceptance  criteria  defined  in  this 
section  shall  apply  to  the  customer 
programs  for  both  the  imtial  approval 
and  at  «ach  2-year  customer  verification 
period  thereafter.  The  verification 
periods  should  be  used  by  both  the 
customers  and  Western  as  opportunities 
to  communicate  any  issues  and  to 
coordinate  warranted  technical 
assistance. 

A  customer's  program  will  be 
reviewed  as  a  whole,  based  on  a 
demonstrated  good  faith  effort  A  good 
faith  effort  shall  be  defined  as  a 
customer  having  committed  annual 
resources  and  made  reasonable 
organizational  attempts  at  achieving  its 
defined  and  approved  program  goals 
and  scheduies.  It  is  also  construed  as 
having  kept  W.esfern  appropriately 
informed  of  program  changes  or 
problems  which  may  impact  the 
attain.ment  of  those  goals.  In  numerical 
terms.  Western  is  anticipating  at  least  a 
70  percent  completion  of  approved 
customer  goals,  schedules,  and  activities 
when  examining  program  progress 
(during  a  detailed  review  which  will 
occur  every  3  to  4  years  or  during  every 
other  verification  period). 

In  order  to  provide  an  objective  basis 
for  consistency.  Western  requires  that  a 
customer's  program  include  a  minimum 
number  of  ongoing/planned  program 
activities  selected  from  the  listing  in 
appentlix  A  as  shown  in  table  A. 

Table  A.— Required  Conservation  and  Re- 

NEWABI^  ENBWY  OnOOINQ  ACTTVITttS  FOR 

A  Customer  Program 
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Note  (1):  Customers  may  petition  Western 
for  special  considerdtion  for  programs  which 
conUin  less  than  the  above-stated  minimum 
number  of  annual  ongoing  activities.  Such 
petjuons  must  be  accompanied  by  detailed 
information  regarding  the  anticipated  energy 
savings  or  added  renewable  energy  capacity, 
the  resource  expenditures,  and  the 
percentage  of  the  total  annual  electrical 
supply  or  demand  expected  to  be  increased 
or  reduced.  If  a  petition  identifies  s  program 
Mfhich  significantly  contributes  to  a  toad 
reduction  or  pldces  a  sirable  renewable 
resource  on  line  within  3  years,  n  wiil  be 
given  favorable  consideration. 

Note  (2):  Western  may  not  approve  a 
Customer  program  which  only  contains  low- 
yield  energy  savings  benefits.  This  wiil  be 
dependent  upon  the  size  and  nature  of  the 
customer. 

Note  (3):  An  acceptable  cuitomer  program 
will  contain  the  minimum  number  of 
activities  as  indicated  However,  a  cusiomer 
program  may  have  considerably  more  than 
this  required  number.  Those  activities  which 
are  to  formally  constitute  the  Western- 
approved  elements  must  be  clearly  identified 
as  such.  Any  activities  submitted  in  excess  of 
the  minimum  required  acceptobie  ongoing 
number  may  be  ci  any  mix  or  size  desired  by 
the  customer.  Such  additional  actrrities 
identification  is  encouraged  by  Weatem.  but 
is  at  the  customer's  discretion. 

Note  (4):  The  term  "customer"  refers  to  an 
entity  that  has  a  firm  power  contract  and  its 
member  systems,  if  any,  that  receive  the 
benefit*  erf  Federal  power. 

NotB  (S):  The  term  "irrigation  districts  "  also 
includes  agricuhural  types  of  distnds  such  as 
electrical  districts,  water  debvery  districts, 
and  water  conservation  districts. 

Note  (B):  An  irrigation  district  only 
performs  an  irrigation  functioa.  If  as 
irrigation  district  performs  electrical 
functions  as  well  (i.e.,  residential  service, 
other  utihty  responsibilities,  etc.],  it  is 
considered  to  have  utiKty  functions.  Such  a 
detemiiiiation  will  be  made  by  Western  on  a 
case-by-case  basis. 

Note  (7^  Hie  cost  e£EectlTaneM  of  specific 
activities  should  aonaaHy  be  at  tin  disoctiaa 
of  the  custotaer.  However,  it  in  tke  tudgment 
of  Western,  a  proposed  prograin  -■'— itr' 
appears  ecoQamicaHy  inappropriate,  it  may 
be  challenged  for  validity. 


Each  nwfOBwr  Bust  safasHt  an 
iiuMvidiui  ooBMrvaiion  aad  reagwaUe 
energy  profiscm.  aMicnigk  Ibe  actiritHi 
identified  in  a  castomer's  iHTigrain  may 


be  undetaken  by  a  gix>up  of  entities. 
Such  customer  projtrams  mtist  ider^tify 
the  specific  contribution  being  made  to 
the  group  activity. 

Ongoing/planned  program  activities 
must  involve  an  annual  commitment  of 
resources  in  either  staff  or  funds.  A  one- 
time activity  0  e   one  Chat  sees  no 
further  yearly  expenditures  such  as 
building  insulation),  which  will  not  be 
repeated,  will  only  be  credited  once  for 
the  year  the  effort  or  funds  are 
expended  (i.e..  it  will  not  be  credited  in 
subsequent  program  submittals). 

Western  shall  use  the  following 
acceptance  criteria  for  evaluating  and 
approving  a  customer  program: 

1.  Central  to  Western's  acceptance  of 
a  submitted  customer  conservation  and 
renewable  energy  program  are  the 
ongoing/planned  program  activities. 
These  must  meet  the  minimum  required 
number  of  such  activities  by  customer 
type  as  defined  in  table  A.- 

2.  While  Western  has  given 
considerable  latitude  to  its  customers  in 
defining  and  executing  their  programs. 
an  acceptable  program  must  target  the 
realistic  achievement  of  energy 
cooservatioQ  or  renewable  resource 
development.  Therefore,  the  customer 
program  shall  incliide  a  cost-effective 
strategy  for  the  attainment  of 
measurable  load  reductioru  from  the^ 
appticatioo  of  sound  conservation 
technologies  or  quantifiable  addititms  of 
energy  and/or  capacity  from  renewable 
energy  sources.  The  strategy  must  also 
be  capable  of  being  evaluated  over  tiiae 
and  contain  clearly  defined  expected 
results.  A  customer's  program  polides, 
goals,  implementation  methods,  and 
schedules  shall  be  reviewed  for  (IJ  the 
likelihood  of  successful  completion  and 
(2)  the  expected  program  benefits.  An 
acceptable  program  will  reflect  a 
positive  response  in  both  of  these  areas. 

If  customers  bebeve  that  they  have 
sufficient  justification  (i.e..  economic 
technical,  net  benefhs,  cost 
effectiveness,  eta)  to  warreat  special 
consideration  by  Western,  they  may 
offer  substitutians  to  the  activities  listed 
in  appendix  A,  request  deferred  actrrity 
implementation,  or  request  program 
credit(s].  Western  will  provide  technical 
assistance  to  lesoire  individual 
customer  problems. 

Program  activities  accepted  by 
Western  will  be  implemented  and 
remain  in  ^ect  until  costamer  initiated 
chaoses  are  reqveated  and  sobaeqoentiy 
accepted  by  Western.  IVogram  activities 
aooeptod  by  Western  «  a  reaoH  of 
voluntary  costoncr  paiticipatkm  via 
formal  propvn  subafiission  shall  be 
coHidend  malid  for  ftiture  contracttMl 
purposes  at  the  time  of  oontractual 


33898 


Federal  Register  /  Vol.  50.  No.  162  /  Wednesday.  August  21.  1985  /  Notices 


arrangemenls.  Such  prior  Western 
acceptance  of  a  customer's  voluntary 
program  does  not  preclude  the 
requirement  for  a  future  customer 
conservation  and  renewable  energy 
program  contract  article. 

Western's  Review  and  Acceptance 
Process 

The  process  for  publication,  submittal, 
review,  and  reapproval  of  draft,  final, 
and  revised  customer  conservation  and 
renewable  energy  programs  is  as 
follows: 

1.  Western's  publication  of  these  final 
amended  customer  Guidelines  and 
Acceptance  Criteria. 

2.  Within  its  capabilities.  Western  will 
provide  technical  assistance  to  help 
customers  prepare  their  programs, 
develop  activities,  and  implement  their 
programs  in  accordance  with  these 
published  final  amended  Guidelines  and 
Acceptance  Criteria. 

3.  Customers  will  submit  their 
programs  to  the  appropriate  Western 
Area  Office  within  1  year  after  a 
contract  or  formal  agreement  is  signed 
(in  accordance  with  the  contract  article 
or  formal  agreement). 

4.  Western's  Area  Offices  will  review 
customer  program  submissions  in 
accordance  with  these  published  final 
amended  Guidelines  and  Acceptance 
Criteria  within  3  months  of  receipt  and 
decide  on  overall  program  acceptability. 
This  process  may  include  oral  or  written 
communications  and  possible  visits  to  a 
customer's  headquarters  or  other 
program  activity  locations. 

5.  During  the  entire  customer  program 
development,  submission,  and 
acceptance  cycle.  Western  will  be 
available  to  answer  customer  questions 
and  provide  assistance  to  expedite 
program  development,  acceptance,  and 
implementation. 

6.  Western  will  work  cooperatively  on 
a  continuing  basis  as  customers 
implement  their  accepted  programs  to 
reduce  the  need  for  reports  and 
paperwork.  Accepted  programs  are 
subject  to  onsite  reviews  upon 
reasonable  notice  by  Western  (i.e..  2 
weeks  or  more). 

7.  In  order  for  a  customer  to  obtain 
reapproval  of  their  program,  the 
required  number  of  activities  must  be  of 
an  ongoing  nature  or  new  activities. 

8.  Customers  must  submit  verfication 
letters  to  Western  at  2-year  intervals 
from  the  date  of  the  original  customer 
program  acceptance.  Such  letters  shall 
indicate  the  following:  (1)  Continuation 
of  the  previously  accepted  activities;  (2) 
modifications  to  ongoing  activities:  (3) 
deletions  and  additions  to  their 
activities;  (4)  progress  made  to  date;  and 
(5)  identification  of  any  problems. 


concerns,  or  issues  which  may  warrant 
discussion.  These  verification  submittals 
are  subject  to  Western  review  and 
acceptance. 

9.  Western's  customers  are  subject  to 
the  conduct  of  a  detailed  review  of  their 
achievements  against  their  original  or 
amended  goals  and  schedules 
approximately  every  3  to  4  years  or 
every  other  verification  period.  If  a 
customer  is  proceeding  reasonably  well 
in  meeting  its  goals  and  schedules, 
based  on  a  demonstrated  good  faith 
effort  as  previously  defined,  verification 
acceptance  will  be  favorable 
considered. 

10.  Should  an  examination  of  a 
customer's  achievements  disclose  that 
less  than  70  percent  of  the  approved 
customer  program  activities  or  goals  has 
been  completed  in  accordance  with  the 
defined  schedules  during  the  detailed 
review,  it  may  be  concluded  that  the 
customer  has  not  proceeded  with  a  good 
faith  effort.  A  Notice  of  Rejection  would 
then  be  issued  by  Western.  If  the 
customer's  contract  were  to  remain  in 
noncompliance,  it  will  be  subject  to  the 
penalty  set  forth  in  the  contract  article 
in  the  event  that  program  approval  is 
revoked. 

Note. — ^The  examination  of  a  customer's 
program  progress  during  the  detailed  review 
will  involve  a  more  extensive  discussion  of 
the  activities  and  their  respective  results. 
Prior  to  any  determination  that  a  good  faith 
effort  has  not  been  made.  Western  would 
make  an  onsite  review  as  defined  in  item  6 
above  and  would  closely  examine  all  of  the 
facts  associated  with  the  activities.  In 
applying  a  completion  factor  of  70  percent  to 
the  goals,  Western  will  consider  both 
resource  expenditures  and  actual  achieved 
results  as  related  to  the  defined  activities. 

11.  Any  reduction  in  a  customer 
contract  rate  of  delivery  shall  not  be 
made  prior  to  12  months  after  the 
customer  receives  written  comments 
and  a  Notice  of  Rejection  from  Western, 
denoting  specific  deficiencies  in  the 
customer  submitted  plan. 

Administrative  Appeal  Procedures 

If  a  customer  disagrees  with 
Western's  determination  of  the 
acceptability  of  its  submitted  program 
progress  reports,  requested  program 
changes,  or  other  items,  the  customer 
may  request  reconsideration  by  filing  a 
written  appeal  with  the  appropriate 
Western  Area  Office.  Appeals  may  be 
submitted  any  time  that  such  a 
disagreement  should  occur.  They  should 
be  specific  as  to  the  nature  of  the 
disagreement,  the  reasons  why  the 
customer  disagrees,  and  any  other 
pertinent  facts  which  the  customer  feels 
should  be  brought  to  Western's 
attention.  Appeals  made  to  an  Area 


Office  will  be  responded  to  within  45 
days.  If  a  customer's  disagreement 
cannot  be  resolved  at  the  Western  Area 
Office  level,  the  appeal  may  then  be 
made  to  the  Administrator  of  Western 
who  will  act  upon  such  an  appeal  within 
30  days. 

Appendix  A — Customer  Conservation 
and  Renewable  Energy  Activity  List 

The  following  list  of  program 
activities  is  provided  for  customer 
consideration  as  Western-accepted 
program  activities.  Various  numbers  of 
these  activities  must  be  included  as  part 
of  a  customer's  program  based  on 
classification  as  a  particular  type  of 
customer  as  previously  stated  in  the 
Acceptance  Criteria  section.  Selected 
activities  may  come  from  a  single 
category  or  a  combination  of  the 
categories  listed  below: 

Category  A — Energy  Consumption 
Efficiency  Improvements: 

•  Building  energy  conservation 
programs  which  may  include  such 
activities  as: 

— Boiler,  furnace,  air  condition 

retrofitting 
— Weatherization/insulation  (home  or 

utility) 
— Storm  windows/doors 
— Insulation  of  air  ducts,  boilers,  pipes, 

etc. 
— Heat  reflective/absorbing  window  or 

floor  materials,  waterheaters.  etc. 
— Clock  thermostats  and  equipment/ 

system  timers 
— Electrical  or  mechanical  ignition 

systems 
— Heat  pumps 

•  Energy  audits. 

•  Installation  of  energy  storage 
equipment. 

•  Information  dissemination 
programs. 

•  Economic  assessment  studies  for 
conservation  activities. 

•  Development  of  energy  efficiency 
awards  programs. 

•  Building  plan  review/service 
programs. 

•  Loan  arrangements  or  assistance. 

•  Conservation  demonstration 
projects. 

•  Installation  arrangements/ 
assistance. 

•  Attendance  at  conservation  and/or 
renewable  energy  training. 

•  Technical  assistance  to  customers. 

•  Listing  services  for  suppliers/ 
lenders. 

•  Customer  in-house  program 
activities. 

•  Use  of  infrared  heat  detection 
equipment. 
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•  Home  energy  rating  systems 
development. 

•  Computer  program  developments 
for  conservation/energy  efficiencies. 

•  Energy  efficient  lighting 
conversions. 

•  Equipment  inspection  programs. 

•  Improve  operating  procedures  to 
maximize  efficiencies. 

Category  B—Use  of  Renewable  Energy 
Resources  in  Addition  to  Large-scale 
Hydroelectric  Power 

•  Solar  thermal/photovoltaics 
projects. 

•  Solar  pond  projects. 

•  Daylighting  technologies. 

•  Active  solar  installations. 

•  Ocean  thermal  gradients/tidal 
power. 

•  Passive  solar  installations. 

•  Small/large-scale  wind  turbine 
installations. 

•  Biomass/Refuse-Derived  Fuels 
(RDF)  projects. 

•  Geothermal  projects. 

•  Wind  measurement/recording 
equipment. 

•  Economic  assessment  studies  for 
renewable  resources. 

•  Interconnection  services  to 
renewable  resource  facilities. 

•  Cooperative  renewable  resource 
development  projects. 

•  Fuel  cells  projects. 

•  Small-scale  hydro  projects. 

Category  C— Load  Management 
Techniques 

•  Load  management  devices/systems. 

•  Rephasing  operations  to  reduce 
energy  consumption. 

•  Demand  control  techniques  and 
equipment. 

•  Consumer  education. 

•  Cable  television  metering  systems. 

•  "Smart"  meters  or  automated 
equipment. 

•  Data  management  analyses  or 
interpretation. 

•  Time-of-use  meters. 

•  Energy  usage  patterns  analyses. 

Category  D — Cogeneration 

•  Cogeneration  projects. 

•  Scrap  and  waste  reclamation. 

•  Waste  heat  recovery. 

•  District  heating. 

•  Greenhouse  applications. 

•  Utility/industrial  interfaces  as 
related  to  cogeneration  technologies. 

Category  E^Rate  Design  Improvements 

•  Cost  of  service  pricing. 

•  Elimination  of  declining  block  rates. 

•  Time-of-day  rates. 
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•  Seasonal  rates. 

•  Interruptible  rates. 

•  Purchase  of  customer-generated 
renewable  energy. 

•  Sale  and  purchase  of  surplus  power 
to  displace  petroleum  fuels  (resource 
coordination). 

•  Rate  restructuring/adjustments. 

Category  F^Production  Efficiency 
Improvements 

•  Improved  generation  equipment 
efficiency. 

•  Lighting  redesign  and  management 
(street,  building,  etc.). 

•  Upgrading  of  transmission  lines 
and/or  substation  equipment. 

•  Improved  boiler  and  equipment 
maintenance. 

•  Better  sizing  of  boilers  and/or 
equipment. 

•  Electric  motor  replacement. 

•  Area-wide  resource  assessments. 

•  Agricultural  improvements  which 
conserve  energy  such  as: 

— Irrigation  pump  utilization/scheduling 
—Irrigation  pump  testing  or  efficiency 

improvements 
— Ditch  lining  and  piping 
— Laser  land-leveling 
— Pumpback  systems 
— Alternate  energy  saving  water  sources 
— Field  irrigation  system  improvements 

•  Any  other  generation  or 
transmission  efficiency  improvements. 

•  Power  factor  corrections. 

Category  G 

Other  energy  conservation  activities 
such  as  activities  initiated  under  DOE's 
Residential  Conservation  Service  (RCS) 
Program,  Commercial  and  Apartment 
Conservation  Service  (CACS)  Program, 
or  other  Federal/State/local  programs 
(i.e.,  REA,  State  PUC.  etc.). 

Note. — Conservation  and  renewable 
energy  activities  may  be  experimental  in 
nature.  In  such  cases.  Western  will  make 
reasonable  allowances  for  the  uncertainty  of 
the  end  results. 

Appendix  B — Suggested  Reporting 
Format 

Western  Area  Power  Administration 
Customer  Conservation  and  Renewable 
Energy  Programs,  Program  Content,  and 
Description: 

1.  Customer  Name(s)  and  Addre88(es): 
— Contact  Per8on(8): 
—Phone  Number(8): 
— Total  customer  system  sales  or  total 
annual  energy  consumption  if  a 
nonutility  (kWh/yr): 
— Type  of  Customer:  (i.e.  cooperative, 
municipality,  etc.) 


2.  A  brief,  clearly  defined  narrative 
description  of  the  customer's  overall 
program.  Include  a  policy  statement  if 
appropriate. 

3.  Using  the  activity  list  in  appendix  A 
of  Western's  Guidelines  and  Acceptance 
Criteria,  identify  each  conservation  and 
renewable  energy  program  activity  that 
the  customer  includes  in  its  program 
submission  for  specific  review  and 
acceptance  by  Western.  Each  identified 
customer  activity  submitted  to  Western 
for  approval  must  include  a  brief 
narrative  description,  its  location8(8),  an 
implementation  schedule,  and  targeted 
goals.  Where  energy  savings  or  added 
energy/capacity  supply  goals  may  be 
numerically  quantified  for  each  ongoing 
customer  program  activity  officially 
presented  to  Western  for  approval,  such 
data  should  accompany  each  program 
submittal.  If  appUcable,  customers 
should  identify  any  potential  adverse 
environmental  issues  or  impacts 
associated  with  their  proposed 
activities. 

A  listing  of  other  conservation  and 
renewable  energy  program  activities  is 
encouraged  by  Western,  but  inclusion  is 
at  customer  discretion. 

4.  A  brief  narrative  statement  of  the 
method(s)  used  to  sucessfully 
accomplish  the  customer's  conser\'ation 
and  renewable  energy  program. 

5.  Inclusion  of  any  other  documents  or 
materials  the  customer  may  wish 
considered  for  Western's  review  and 
acceptance  of  the  program  such  as: 

— Program  document  submittals  to  other 
Federal.  State,  or  local  agencies  if 
appropriate 

— Request  for  Western  assistance 

— Request  for  special  consideration  or 
other  conditions 

— Customer  profile:  Pertinent 

information  that  provides  a  general 
description  of  the  customer's 
organization  (i.e.,  annual  report, 
FPC  Form  1,  load  factors,  types  of 
service  etc.) 

— Other  data 

In  consideration  of  the  foregoing. 
Western's  final  amended  Guidelines  and 
Acceptance  Criteria  for  its  customer 
conservation  and  renewable  energy 
programs  are  as  set  forth  above. 

Issued  at  Washington,  DC  on  August  14, 
1985. 

Ronald  K.  Greenbalgh, 
Assistant  Administrator  for  Washington 
Liaison. 

[FR  Doc.  85-19957  Filed  8-20-65;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264  and  265 
(SWH-fRL  2865-7) 

Standards  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities:  Uability  Coverage 

AQENCV:  Environmental  Protection 
Agency. 

action:  Notice  of  proposed  rulemaking 
and  request  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency),  consid^ing 
whether  to  revise  the  financial 
responsibility  requirements  in  40  CFR 
Sections  264.147  and  265.147.  265.151  (i) 
and  (j),  is  today  requesting  comments  on 
the  availability  of  insurance  to  satisfy 
the  existing  liability  coverage 
requirements  for  owners  and  operators 
of  hazardous  waste  facilities  and  on 
methods  for  the  Agency  to  address 
potential  restrictions  in  the  availability 
of  coverage.  Owners  and  operators 
reportedly  have  encountered  difficulties 
in  obtaining  insurance  necessary  to 
comply  with  these  requirements. 

EPA  is  considering  whether  any 
revisions  to  40  CFR  Sections  264.147  and 
265.147  are  necessary  in  light  of  the 
current  state  of  the  insurance  market. 
This  rule  sets  forth  several  regulatory 
options  under  consideration  by  the 
Agency,  and  also  requests  comments  on 
a  range  of  subjects  related  to  the 
availability  of  insurance  policies  that 
may  be  used  to  comply  with  the  liability 
coverage  requirements.  [Other 
alternatives  considered  by  EPA  would 
require  new  legislation  and  are  not 
considered  in  this  proposal.] 
date:  Comments  must  be  submitted  on 
or  before  September  20, 1985. 

ADDRESSES:  Comments  may  be  mailed 
to  Docket  Clerk.  Office  of  Solid  Waste 
(WH-562).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington,  D.C.  20460.  Comments 
received  by  EPA  may  be  inspected  in 
Room  S-212.  U.S.  EPA,  401  M  Street. 
SW.,  Washington,  D.C.  20460  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free,  at  (800)  424- 
9346  or  at  (202)  382-3000.  For  technical 
information,  contact  Susan  Hughes 
Office  of  Solid  Waste  (WH-5621,  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW.,  Washington.  D.C.  20460 
(202)  382-4761. 


SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  rule  are  listed  in  the 
following  outline: 

I.  Background 

A.  Current  Liability  Coverage  Requirements 

B.  Liability  Insurance  for  RCRA  Facilities 

1.  Policy  Types 

a.  CGL  Policies 

b.  EIL  Policies 

2.  Reasons  for  Market  Conditions 

II.  Request  for  Comments 

A.  Current  Market  Situation  and  Reasons  for 
Its  Decline 

B.  What  Will  Improve  the  Market 

C.  "Insurability" 

III.  Possible  Regulatory  Approaches  to 
Potential  Problems 

A.  Maintain  the  Existing  Requirements 

B.  Clarify  the  Required  Scope  of  Coverage 
and/or  Lower  the  Limits 

C.  Authorize  Other  Financial  Responsibility 
Mechanisms 

D.  Authorize  Waivers 

E.  Suspend  or  Withdraw  the  Liability 
Coverage  Requirements 

IV.  Executive  Order  12291 

V.  Paperwork  Reduction  Act 

VI.  Regulatory  Flexibility  Act 

I.  Background 

A.  Current  Liability  Coverage 
Requirements 

Section  3004(a)(6)  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  as  amended,  requires  EPA  to 
establish  fmancial  responsibility 
standards  for  owners  and  operators  of 
hazardous  waste  management  facilities 
as  may  be  necessary  or  desirable  to 
protect  human  health  and  the 
environment. 

EPA  promulgated  the  financial 
responsibility  standards  for  both 
liability  coverage  and  Bnancial 
assurance  for  closure  and  post-closure 
care  on  January  12, 1981.  On  October  1, 
1981,  EPA  deferred  the  effective  date  of 
the  regulations  governing  liability 
coverage  and  announced  its  intent  to 
publish  a  proposal  to  eliminate  the 
liability  requirements  (46  FR  48197).  The 
Agency  at  that  time  questioned  whether 
those  requirements  were  necessary  or 
desirable  to  meet  the  requirements  of 
RCRA.  In  response  to  that 
announcement  EPA  received 
considerable  comment  from  the  public, 
regulated  industries,  insurance 
companies,  members  of  Congress,  and 
State  agencies.  These  comments 
indicated  widespread  support  for  a 
Federal  liability  coverage  requirement 


for  hazardous  waste  management 
facilities;  there  was  virtually  no 
opposition  to  such  a  requirement. 

On  April  16, 1982,  EPA  promulgated 
regulations  requiring  owners  and 
operators  to  demonstrate  liability 
coverage  during  the  operating  life  of  the 
facility  for  bodily  injury  and  property 
damage  to  third  parties  resulting  from 
facility  operations  (47  FR  16554).  Under 
the  liability  coverage  regulations  (40 
CFR  264.147  and  265.147).  owners  and 
operators  of  all  types  of  TSDFs  are 
required  to  demonstrate,  on  a  per  firm 
basis,  liability  coverage  for  sudden  and 
accidental  occurrences  in  the  amount  of 
$1  million  per  occurrence  and  $2  million 
annual  aggregate,  exclusive  of  legal 
defense  costs.  Owners  and  operators  of 
surface  impoundments,  landfills,  and 
land  treatment  facilities  are  also 
required  to  demonstrate,  on  a  per  firm 
basis,  liability  coverage  for  nonsudden 
accidental  occurrences  in  the  amount  of 
$3  million  per  occurrence  and  $6  million 
annual  aggregate,  exclusive  of  legal 
defense  costs.  "First-dollar"  coverage  is 
required;  the  amount  of  ariy  deductible 
must  be  covered  by  the  insurer,  with 
right  of  reimbursement  from  the  insured. 
Financial  responsibihty  can  be 
demonstrated  through  a  fmancial  test, 
liability  insurance,  or  a  combination  of 
the  two. 

The  requirements  for  coverage  of 
sudden  accidental  occurrences  became 
effective  on  July  li,  1982.  The 
requirements  for  nonsudden  accidental 
occurrences  were  phased  in  gradually. 
Firms  with  annual  sales  or  revenue  of 
$10  million  or  more  were  required  to 
submit  evidence  of  this  coverage  by 
January  16, 1983.  Firms  with  annual 
sales  or  revenue  of  $5  million  to  $10 
million  were  required  to  submit 
evidence  of  coverage  by  January  16, 
1984.  All  other  firms  were  required  to 
demonstrate  such  coverage  by  January 
16, 1985. 

The  requirements  assure  that  fimds 
will  be  available  for  third  parties 
seeking  compensation  for  bodily  injury 
and  property  damage  arising  from 
facility  operations.  Furthermore, 
insurance  is  a  vital  part  of  the  Agency's 
regulatory  program  for  improving 
environmental  management  practices  of 
insured  parties.  It  is  also  less  Federally- 
intrusive  than  other  approaches  such  as 
provision  of  insurance  by  the  Federal 
Government.  In  addition,  by  offsetting  a 
degree  of  activity-related  risk,  insurance 
fosters  broad  participation  in  hazardous 
waste  management.  The  requirements 
may  also  instill  public  confidence  in 
hazardous  waste  management  activities 
and  help  to  gain  public  support  for  the 
siting  of  new  and  improved  facilities. 
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Congress  has  also  expressed  its 
support  for  financial  responsibility 
requirements.  Section  213  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (RCRA  section 
3005(e))  provides  for  the  termination  of 
interim  status  for  all  land  disposal 
facilities  by  November  6, 1985,  unless: 
(1)  The  owner  or  operator  applies  for  a 
final  determination  regarding  the 
issuance  of  a  permit  by  that  date  and  (2) 
certiHes  that  the  facility  is  in  compliance 
with  ail  applicable  groundwater 
monitoring  and  financial  responsibility 
requirements  for  liability  coverage, 
closure,  and  post-clo8tu«  care. 

Failure  to  comply  with  the  liability 
requirements  can  have  other  significant 
ramifications.  First,  S  270.14(b)(17) 
requires  that  an  owner  or  operator    ♦ 
demonstrate  compliance  with  the  RCRA 
liability  requirements  in  the  Part  B 
permit  application.  The  Agency  may 
experience  extreme  difficulties  in 
issuing  RCRA  permits  without  a 
demonstration  of  compliance  in 
accordance  with  the  requirements  in 
S  264.147.  Second,  most  authorized 
States  have  liability  requirements  in 
effect  that  are  equivalent  to  the  existing 
Federal  requirements.  "ITierefore,  in  the 
absence  of  any  action  by  the  Agency, 
owners  and  operators  are  still  subject  to 
RCRA  requirements  in  authorized 
States.  Consequently,  until  the  States 
amend  their  regulations,  owners  and 
operators  would  still  be  unable  to  certify 
compliance  with  RCRA  liability 
requirements  and  they  will  lose  interim 
status.  Third,  the  owner  or  operator  may 
be  subject  to  citizen  suits  under  RCRA 
section  7002  or  Agency  or  State 
enforcement  efforts.  In  addition, 
publicly-held  firms  unable  to  comply 
might  be  required  to  disclose 
information  about  their  noncompliance 
on  their  Securities  and  Exchange 
Commission  (SEC)  10-K  and  10-Q 
filings.  (See  17  CFR  Part  229.)  If  the 
inability  to  comply  with  the  RCRA 
liability  coverage  requirements  might 
force  a  firm  to  close  down  a  facility  or 
plant  and  that  fact  is  deemed  "material" 
(i.e.,  important  to  a  reasonable  investor 
in  seciuities  issued  by  that  firm),  then 
that  fact  might  need  to  be  disclosed. 

Also,  if  a  firm  believes  that  a  legal 
proceeding  might  be  instituted  against  it 
because  of  a  failure  to  comply  with  the 
liability  coverage  requirements,  the  firm 
may  be  required  to  disclose  that  fact. 
Some  Agency  action  may  be  desirable 
to  forestall  serious  difficulties  arising 
from  a  widespread  failure  to  comply 
with  the  liability  coverage  requirements 
due  to  a  general  lack  of  available 
insurance  coverage.  The  Agency  intends 


to  promulgate  one  of  the  options  in  this 
notice  by  November  8, 1985. 

B.  Liability  Insurance  for  RCRA 
Facilities 

1.  Policy  Types 

Two  basic  types  of  liability  coverage 
are  available  to  cover  third  party  bodily 
injury  and  property  damage  caused  by 
RCRA  facility  operations: 
comprehensive  general  liability  (or  CGL 
policies)  and  environmental  impairment 
liability  (or  EIL  policies).  The  terms  and 
availability  of  these  two  types  of 
policies  vary  significantly.  Both  types  of 
insurance  are  sold  to  a  wide  variety  of 
firms  in  addition  to  owners  and 
operators  of  RCRA  facilities. 

There  are  two  basic  distinctions  in 
policy  types;  claims-made  and 
occurence  based.  Under  a  claims-made 
insurance  policy,  coverage  is  triggered 
only  when  claims  are  made  during  the 
policy  period.  Insurers  use  the  claims- 
made  format  to  relieve  themselves  of  the 
burden  of  claims  brought  long  after  the 
original  occurrence  and  to  reduce  the 
difficulty  of  predicting  the  number  of 
claims  that  will  be  made  and  the  amount 
of  damages  that  may  be  awarded.  An 
occurrence  based  policy  covers  claims 
arising  from  the  events  that  occur  during 
the  policy  period,  regardless  of  when  the 
claim  is  filed. 

The  period  of  coverage  under  claims- 
made  policies  may  be  fxu-ther  expanded 
or  restricted  by  incorporation  of 
"discovery  period"  or  "retroactive 
period"  provisions.  The  discovery  period 
provision  in  a  claims-made  policy 
provides  that  an  insured,  for  the 
payment  of  an  additional  premium,  may 
obtain  an  extension  of  coverage 
following  expiration  of  the  policy,  for 
losses  occurring  during  the  policy  period 
but  which  are  not  brought  until  after  the 
policy's  expiration.  It  is  sometimes 
referred  to  as  an  extended  reporting 
period.  The  retroactive  date  in  a  claims- 
made  policy  limits  coverage  to  damages 
caused  by  occurrences  that  occurred 
subsequent  to  that  date. 

a.  CGL  Policies.  CGL  policies  have 
been  widely  available  for  decades.  They 
cover  all  types  of  third  party  damages, 
except  those  specifically  excluded,  and 
therefore  cover  many  types  of  damages 
in  addition  to  injuries  caused  by 
releases  of  hazardous  wastes.  CGL 
policies  are  generally  issued  on  an 
occurrence  basis.  As  a  result  of  this 
policy  feature  and  of  uncertainty  about 
what  circumstances  in  the  chain  of 
events  leading  to  third  party  damages 
constitute  an  "occurrence,"  insurers  may 
be  required  to  defend  and/or  indemnify 
parties  they  insured  many  years  in  the 
past.  Most  standard  CGL  policies  issued 


since  the  eariy  1970*8  have  excluded 
from  coverage  those  damages  caused  by 
the  release  of  a  pollutant  that  is  not 
"sudden  and  accidental."  A  standard 
version  of  the  exclusion  states  that  the 
insurance  does  not  apply  "to  bodily 
injury  or  property  damage  arising  out  of 
the  discharge,  dispersal,  release  or 
escape  of  smoke,  vapors,  soot,  fumes, 
acids,  alkalis,  toxic  chemicals,  liquids  or 
gases,  waste  materials  or  other  irritants. 
contaminants  or  pollutants  into  or  upon 
land,  the  atmosphere  or  any 
watercourse  or  body  of  water,  but  this 
exclusion  does  not  apply  if  such 
discharge.  dispersaL  release  or  escape  is 
sudden  and  accidental." 

Recently,  some  courts  have  found 
pollution  exclusion  clauses  ambiguous 
and,  in  accordance  with  accepted 
principles  of  contract  law,  have 
interpreted  the  ambiguity  in  favor  of  die 
insured.  Keene  Corp.  v.  INA,  667  F.  2d 
1034  (D.C.  Cir.  1981),  cert  denied.  455 
U.S.  1007  (1982);  Farm  Family  Mutual 
Insurance  Co.  y.Bagley,  64  A.D.  2d  1014. 
409  N.Y.S.  2d  294  (4th  DepL  1978); 
Jackson  Township  Municipal  Utilities 
Authority  v.  Hartford  Accident  and 
Indemnity  Co..  188  N.J.  Super.  156.  451 
A.2d  990  (1982).  As  a  result  insurers 
claim  they  are  being  forced  to  defend 
and/or  indemnify  their  insureds  for  risks 
they  did  not  knowingly  assume  when 
the  policies  were  issued.  On  the  other 
hand,  some  courts  have  interpreted  the 
policies  narrowly  and  accepted  the 
exclusion.  Bonnet  of  Indiana  v.  Security 
Insurance  Group.  42S  N.E.  2d  201  (Ind. 
App.  1981);  National  Standard 
Insurance  Co.  v.  Continental  Insurance 
Co..  CA-3-81-1015-1  (NJJ.  Tex.  October 
4, 1983);  Great  Lakes  Container  Corp.  v. 
National  Union  Fire  Insurance  Ca,  727 
F.  2d  30  (Ist  Cir.  1984);  and  American 
States  Insurance  Co.  v.  Maryland 
Casualty  Co..  Civ.  No.  82-70353  (EH 
Mich.  July  3, 1984). 

The  insurance  industry  has  responded 
to  these  interpretations  in  several  ways. 
First,  standard  CGL  policy  forms  are 
being  rewritten  to  exclude  all  damages 
causd  by  pollution.  A  new  CGL  form 
developed  by  the  Insurance  Services 
Office  (ISO)  will  exclude  all  pollution 
liabilities.  This  form  has  been  filed  for 
approval  with  many  State  insurance 
commissions.  "Buy-backs"  of  coverage 
for  damages  caused  by  sudden  and 
accident  releases  are  expected  to  be 
available  imder  these  policies.  Buy  back 
is  a  type  of  coverage  excluded  under  the 
basic  terms  of  the  policy  which  can  be 
included  for  the  payment  of  an 
additional  premium.  Second,  pending 
the  approval  of  a  revised  CGL  form, 
many  insurance  companies  are  issuing 
some  CGL  policies  with  a  restrictive 
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endorsement  excluding  all  coverage  of 
damages  caused  by  pollution.  Thind.  the 
insurance  industry  has  also  considered 
issuing  CGL  pohcies  on  a  claims-made 
basis,  rather  than  an  occurrence  basis. 
This  change  will  generally  require 
amending  the  standard  CGL  policy 
forms  and  approval  by  State  insurance 
commissions.  Fourth,  insurers  are 
responding  by  reducing  the  availability 
of  coverage.  The  CGL  policies  that  cover 
sudden  and  accidental  releases  have 
reportedly  been  difHcult  to  oblain  and 
costly  for  firms  that  manage  hazardous 
wastes  or  toxic  substances. 

b.  EIL  Policies.  Environmental 
impairment  liability  (EIL)  pohcies  are 
designed  specificaUy  to  cover  third 
party  damages  caused  by  pollution,  and 
therefore  are  narrower  in  scope  than 
CGL  policies.  Virtually  all  EIL  policies 
are  issued  on  a  claims-made  basis.  EIL 
policies  can  be  purchased  to  cover  third 
party  damages  caused  by  either 
nonsudden  incidents  only  or  both 
sudden  and  nonsudden  incidents 

EIL  policies  are  a  relatively  recent 
phenomenon.  Between  the  early  1970's 
and  1981.  coverage  was  generally 
unavailable  for  nonsudden  releases. 
Only  a  few  excess  and  surplus  lines 
insurers  offered  such  coverage.  Excess 
and  surplus  lines  are  a  designation  that 
a  State  gives  to  insurance  companies 
that  provide  insurance  that  is  not 
readily  available  from  companies 
licensed  or  "admitted"  to  transact 
busines  in  that  State.  Because  such 
companies  are  not  regulated  directly, 
States  often  control  their  ability  to 
transact  businesss  by  regulating  brokers 
and  agents.  By  1981,  a  market  for 
nonsudden  pollution  liability  coverage 
developed  because  of  increasing  public 
awareness  of  injuries  caused  by  toxic 
substances  and  the  Agency's  proposed 
RCRA  liability  coverage  requirements. 

Many  insurance  companies  entered 
the  initial  pollution  liability  market.  The 
Pollution  Liability  Insurance  Association 
(PLIA),  a  reinsurance  pool,  was 
estabhshed  in  October  1981  with  37 
member  companies.  The  PLIA  now  has 
42  members.  At  least  a  dozen  other  U.S. 
insurance  companies  and  several 
London-based  insurers  also  marketed 
EIL  policies. 

The  market  for  EIL  policies  reportedly 
has  changed  dramatically  in  the  last 
year  or  two.  The  number  of  insurers 
offering  coverage  has  apparently 
declined  significantly.  Some  of  the 
largest  EIL  insurers  such  as  Shand. 
Morahan  and  Co.  Inc.,  and  Stewart 
Smith  Mid-America,  Inc.  withdrew  from 
the  market.  Based  on  anecdotal 
evidence,  the  cost  of  coverage  has 
apparently  increased  singificantly  while 
policy  limits  have  declined.  For 


example,  a  company  reported  to  EPA 
that  it  recently  purchased  a  policy  with 
limits  of  $3  million  per  occurrence  and 
$6  million  annual  aggregate,  the 
minimum  acceptable  limits  for 
nonsudden  accidental  occurrences 
under  the  RCRA  requirements,  for 
$99,000.  A  year  earlier  the^  purchased  a 
policy  with  limits  of  $20  million  per 
occurrence  and  $20  million  annual 
aggregate  for  about  the  same  price. 

2.  Reasons  for  Market  Conditions 

A  wide  variety  of  explanations  have 
been  given  for  the  apparent  reduced 
availabililty  and  increased  cost  of  EIL 
coverage  for  RCRA  facilities  and  other 
installations.  These  reasons  include: 
losses  due  to  low  premiums  and  large 
claims  (reducing  the  availability  and 
increasing  the  price  of  reinsurance); 
difficulty  of  setting  premiums  based  on 
risk;  judicial  interpretation  of  pohcies 
favoring  insureds;  lack  of  compliance 
with  liability  requirements;  and  the 
tragedy  in  Bhopal,  India.  Also,  some 
insurers  have  suggestefd  that  another 
possible  factor  bearing  on  the 
availabihty  of  EIL  coverage  is  the 
apparent  lack  of  demand  for  such 
coverage  because  of  the  lack  of 
compliance  with  RCRA  liability 
coverage  requirements. 

In  addition,  over  the  past  four  years, 
both  the  primary  insurance  and 
reinsurance  industries  have  incurred 
large  underwriting  losses  throughout  the 
property  and  casualty  market  sector.  In 
1984,  property  and  casualty  insureres 
suffered  a  net  loss  of  $3.55  billion,  the 
first  net  loss  for  the  insurance  industry 
since  1906,  the  year  of  the  San  Francisco 
earthquake. 

One  reason  for  the  insurance  industry 
losses  is  declining  interest  rates.  When 
interest  rates  were  high  in  recent  years, 
the  insurance  industry  was  willing  to 
write  policies  at  a  "loss"  in  order  to 
obtain  money  that  could  then  be 
invested  for  a  net  profit.  Consequently,  a 
highly  competitive  insurance  industry 
often  accepted  premiums  that 
apparently  did  not  adequately  reflect 
accepted  policy  risks.  However, 
declining  interest  rates  have  reduced 
investment  income  and  insurers  are  no 
longer  able  to  offset  policy  "losses." 

It  is  important  to  note  that  insurance 
industry  profits,  like  the  stock  market, 
are  subject  to  changing  economic 
conditions  that  are  often  cyclical.  During 
periods  when  economic  conditions 
result  in  large  insurance  industry  losses, 
the  insurance  industry  may  respond  by 
curtailing  their  riskiest  policies.  This 
response  is  due  in  part  to  the  insurance 
industry's  need  to  maintain  a  sufficient 
ratio  of  premiums  to  reserves.  In  this 


case,  RCRA  insurance  is  among  the 
curtailed  poHcies. 

Reinsurance  is  a  mechanism  which 
spreads  losses  and  risks  by  broad 
participation.  Reinsurers  provide 
coverage  to  insurance  companies  for 
excess  losses  sustained  in  a  certain  line 
or  lines  of  coverage.  Reinsurance  acts  as 
an  incentive  for  insurance  companies  to 
continue  writing  policies  in  "tight" 
markets.  Therefore,  conditions  in  the 
reinsurance  marketplace  significantly 
affect  the  price,  amount  and  type  of 
primary  insurance  available  to  potential 
insureds.  The  abundance  of  inexpensive 
reinsurance  in  recent  years  was  a  major 
factor  fueling  competition  among 
primary  and  excess  insurers.  Reinsurers 
have  decided  to  raise  rates  and 
restyicture  major  factor  fueling 
competition  among  primary  and  excess 
the  risks  they  will  underwrite  because 
the  primary  insurers  have  not 
adequately  screened  the  risks  they 
underwrite.  The  result  of  tighter  control 
by  reinsurers  is  a  decrease  in  the 
availability  of  policies  written  by 
primary  insurers  in  the  affected  lines  of 
coverage.  For  example,  the  Hartford 
Steam  and  Boiler  Inspection  and 
Insurance  Company  and  Environmental 
Risk  Assessement  Service 
(International)  Ltd..  a  major  London- 
based  pool  of  15  EIL  insurers,  stopped 
writing  pollution  coverage  last  year 
when  they  could  not  find  reinsurance. 

As  we  understand  it,  the  insurance 
industry  contends  that  RCRA  insurance 
is  a  high  risk  proposition  for  several 
reasons.  First,  there  is  a  lack  of  actuarial 
data  to  establish  realistic  premiums  that 
adequately  reflect  risk.  Second,  there  is 
a  lack  of  acceptable  and  universally 
applied  risk  analysis  methods.  Third, 
there  is  a  social  perception  that 
hazardous  waste  has  not  been  and 
cannot  be  adequately  managed.  The 
insurance  industry  contends  that  this 
perception  will  ultimately  lead  to 
several  costly  effects:  third  party  claims 
for  virtually  all  policies  that  they 
underwrite;  a  subsequent  duty  to  defend 
against  these  claims;  resultant  high 
litigation  costs;  and  policy  losses  due  to 
court  rulings  in  favor  of  the  insured  for 
coverage  that  the  insurer  did  not  intend 
to  provide. 

Litigation  costs  and  court  rulings  on 
coverage  of  hazardous  waste  related 
claims,  at  present,  appear  to  be  two 
factors  of  great  concern  to  the  insurance 
industry.  As  noted  above,  some  recent 
court  rulings  have  narrowly  interpreted 
the  standard  "pollution  exclusion"  in  the 
standard  CGL  form,  following  the 
judicial  tradition  of  interpreting 
ambiguities  in  insurance  contracts 
against  the  insurer.  In  several  rulings. 
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coverage  was  held  to  apply  to  third 
party  off-site  bodily  injury  and  property 
damage  claims.  The  courts  have  also 
frequently  ruled  that  the  statute  of 
limitaticxis  does  not  begin  in  a 
hazardous  waste  tort  case  until  a  victim 
knew  or  reasonably  should  have  known 
of  his  or  her  injury.  Therefore,  where 
CGL  policies  allows  occurrence  made 
claims,  coverage  may  be  provided  long 
after  the  policy  has  expired. 

While  the  narrow  judicial 
interpretations  of  policy  exclusions  for 
nonsudden  pollution  do  not  explain  the 
insurance  industry's  reluctance  to  issue 
nonsudden  policies,  the  industry  is 
concerned  that  such  rulings,  in  effect, 
force  insurers  to  assume  liability  for 
obligations  they  allegedly  never 
knowingly  agreed,  by  contract,  to 
assume,  and  for  which  they  collected  no 
premium.  Thus,  insurers  claim  they 
cannot  rely  on  the  terms  and  conditions 
of  their  policy  contracts  to  estblish  the 
scope  of  coverage  from  which  insurers 
ultimately  estimate  potential  liability 
risks  and  establish  policy  premiums. 

The  insurance  industry  places  a  large 
portion  of  the  responsibility  for 
insurance  industry  losses  on  a  legal 
system  that  encourages  suits  against 
"deep  pockets"  and  Federal  and  State 
liability  provisions.  However,  this 
problem  may  also  be  attributed  to 
ambiguous  insurance  contracts  that 
created  high  potential  exposure  to 
insurers.  In  fact,  when  the  pollution 
exclusion  was  inserted  into  the  CGL 
policy  in  the  1970's,  some  insurers 
argued  that  the  pollution  exclusion 
language  did  not  clarify  coverage,  but 
rather  only  confused  the  definition  of  an 
occurrence  warranting  coverage.  In 
addition,  hazardous  waste  management 
was  not  a  high  profile  public  issue 
during  the  early  1970's.  Therefore,  it  is 
possible  that  the  insurance  industry 
inserted  the  pollution  exclusion  clause 
into  the  CGL  policy  aware  of  its 
potential  ambiguity  but  unaware  of  the 
magnitude  of  its  potential  implication. 

This  explanation  finds  further 
corroboration  in  current  insurance 
industry  efforts  to  eliminate  policy 
ambiguities.  More  restrictive  CGL 
policies  are  now  being  drafted.  Pollution 
coverage  for  both  sudden  and 
nonsudden  events  will  be  offered 
through  EIL  policies  on  a  claims-made 
basis.  However,  it  may  be  some  time 
before  the  insurance  industry  has 
recovered  from  its  current  economic 
condition  and  is  willing  to  provide 
sufficient  EIL  coverage. 

Finally,  the  recent  tragedy  in  Bhopal, 
India,  has  further  heightened  insurers' 
concerns  about  the  riskiness  of  toxic 
substances.  Insurers  are  concerned 
about  being  required  to  pay  for  cleanup 


costs  under  the  strict,  joint  and  several 
liability  standard  of  the  Comprehensive 
Environmental  Reponse,  Compensation, 
and  Liability  Act  of  1980  (CERCLA).  The 
insurers'  concerns  regard  future 
liabilities  at  CERCLA  sites  for  which 
they  had  written  liability  coverage 
policies  when  the  facilities  were 
managed  under  RCRA. 

Despite  the  recent  publicity  about  the 
lack  of  insurance  for  owners  and 
operators  of  hazardous  waste 
management  facilities  and  other  firms 
that  handle  toxic  substances,  the 
Pollution  Liability  Insurance  Association 
(PUA)  has  reported  to  the  Agency  a 
recent  increase  in  its  sales  of  EIL 
policies.  During  the  first  quarter  of  1985, 
PLIA  sold  more  EIL  policies  and 
collected  more  premiums  than  in  the 
previous  year.  In  addition,  American 
Home/National  Union  Insurance 
Companies  in  the  American 
International  Group,  and  The  Travelers 
Insurance  Company  are  still  writing 
RCRA  liability  coverage.  However, 
Travelers  and  PLIA  apparently  only 
write  coverage  for  firms  which  carry 
other  insurance  with  their  company. 

II.  Request  for  Comments 

This  section  of  the  notice  requests 
comments  in  four  areas:  (1)  The  current 
market  for  insurance  policies  that  may 
satisfy  RCRA  liability  coverage 
obligations  and  reasons  for  the  present 
state  of  the  insurance  market, 
particularly  with  regard  to  availability 
and  rates;  (2)  what  actions  or  events 
might  improve  the  market;  (3)  what 
types  of  firms,  facilities,  and  risks  are 
not  insurable;  and  (4]  alternative 
regulatory  approaches  that  the  Agency 
may  adopt  in  addressing  possible 
problems.  In  answering  the  questions 
that  follow,  commenters  are  requested 
to  distinguish,  where  possible,  the 
different  types  of  insurance  policies: 
CGL  policies  that  cover  sudden  and 
accidental  releases,  EIL  coverage  for 
sudden  and  accidental  releases,  and  EIL 
coverage  for  nonsudden  and  accidental 
releases.  Although  the  primary  focus  of 
the  Agency  is  on  coverage  for  operating 
RCRA  facilities,  relevant  conmients  on 
the  insurance  market  for  other  types  of 
firms  and  facilities  will  also  be 
appreciated. 

A.  Market  Situation 

To  determine  if  need  exists  for 
modification  of  federal  requirements  due 
to  limitations  in  the  availability  of  third 
party  liability  insurance  covering  the 
operation  of  RCRA  facilities,  the  Agency 
needs  a  clear  and  detailed 
understanding  of  the  current  availability 
of  insurance.  Among  the  questions  that 
must  be  addressed  are  the  following: 


I 


What  insurance  companies  are 
currently  offering  EIL  and/or  CGL 
coverage  for  RCRA  facilities?  How 
many  insurance  companies  that 
previously  offered  EIL  coverage  have 
withdrawn  from  the  market  either 
completely  or  selectively?  Why  did  they 
withdraw?  What  amounts  of  coverage 
(per  occurrence  and  annual  aggregate) 
are  available  and  what  amounts  are 
commonly  sought  for  RCRA  facilities? 
Are  the  current  liability  limits  adequate? 
How  do  the  amounts  of  coverage 
purchased  vary  by  the  number  of 
facilities  covered,  process  types,  wastes 
managed,  and  other  factors?  Is  first- 
dollar  coverage  available?  Is  coverage 
exclusive  of  legal  defense  costs 
available? 

What  has  been  the  experience  of 
insurers  and  insiu-eds  under  these 
policies?  How  many  policies  have  been 
canceled  by  the  insurer?  Why  have 
these  policies  been  canceled?  How 
many  claims  based  on  events  at  RCRA 
facilities  have  been  paid?  What  amount 
has  been  paid  out  in  these  claims?  How 
does  this  amount  compare  to  the 
premiums  collected?  Do  the  policies  and 
premiums  create  an  effective  incentive 
for  facility  owners  to  reduce  the  risks 
they  present? 

How  much  are  the  premiums?  How 
have  they  changed  in  the  last  three 
years?  What  is  the  cost  for  the  minimum 
acceptable  amount  of  first-dollar 
coverage?  What  are  the  costs  of  higher 
levels  of  coverage?  What  are  the  most 
important  factors  influencing  the  cost  of 
coverage  (e.g.,  facility  age,  design, 
process  types,  safety  record,  wastes 
handled)? 

What  limitations  are  there  in  the 
availabihty  of  reinsurance?  What 
companies  offer  reinsurance  in  this  line 
of  insurance?  Why  have  the  reinsurers 
withdrawn  from  the  market?  Are  any 
captive  insurance  companies  providing 
coverage  for  RCRA  facilities?  A  captive 
insurance  company  is  an  insurance 
company  set  up  by  a  company  or  group 
of  companies  to  insure  their  own  risks, 
or  risks  common  to  the  group.  Are  any 
efforts  underway  to  establish  new 
captive  insurance  companies?  What 
limits  the  establishment  of  such 
captives? 

What  are  the  major  effects  of  any 
limitations  in  the  availability  of 
coverage  for  RCRA  facilities?  Have  any 
facilities  closed  solely  because  of  the 
lack  of  insurance  at  an  affordable  price? 
How  will  the  availability  and  cost  of 
insurance  influence  decisions  of  owners 
and  operators  of  interim  status  facilities 
about  whether  to  seek  Part  B  permits? 
Are  generators  seeking  greater  Uability 
coverage  because  of  a  lack  of  coverage 
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by  the  commercial  facilities  that  handle 
their  wastes? 

If  sudden  accidental  occurrence 
coverage  and/or  nonsudden  accidental 
occurrence  coverage  is  difficult  or 
excessively  expensive  to  obtain,  why? 
What  are  the  most  important  causes  of 
the  limited  availability  of  coverage? 
How  important  are  the  following  factors: 
lack  of  demand  for  coverage;  court 
decisions  that  broadly  interpret  policies 
in  favor  of  the  insured:  the  difficulty  of 
predicting  the  likelihood  of  claims,  the 
cost  of  defense,  and  the  cost  of 
judgments  against  the  insured;  the  fear 
of  being  liable  for  cleanup  costs  under 
CERCLA  or  other  laws;  the  capacity 
shortage  in  the  property  and  casualty 
insurance  market;  the  lack  of 
reinsurance  for  environmental  risks;  and 
recent  concern  aroused  by  the  tragedy 
in  Bhopal,  India. 

B.  What  Will  Improve  the  Market 

The  Agency  recognizes  that  it  has  a 
limited  ability  to  influence  the 
availability  of  insurance  for  RCRA 
facilities.  In  this  regard,  the  Agency 
solicits  comments  addressing  what 
events  or  actions  will  increase  the 
availability  of  coverage  for  owners  and 
operators  of  RCRA  facilities.  What 
actions  by  the  Agency,  if  any,  would 
increase  the  availability  of  coverage 
that  would  satisfy  the  intent  of  the 
liability  coverage  requirements?  For 
example,  what  would  be  the  impact  of: 
increased  Agency  and  State 
enforcement  efforts  to  ensure 
compliance  with  the  rules,  which  might 
stimulate  demand  for  coverage;  and/or 
clarification  by  EPA  of  the  term  "sudden 
accidental  occurrences,"  so  that  it  is 
expressly  narrower  than  the 
interpretation  some  courts  have  applied 
to  that  phrase  in  the  CGL  pollution 
exclusion? 

C.  "Insurability" 

One  of  the  purposes  of  the  liability 
coverage  requirements  is  to  encourage 
owners  and  operators  of  RCRA  facilities 
to  manage  hazardous  waste  in  an 
environmentally  sound  manner.  Thus, 
the  regulations  may  be  judged 
successful  if  poorly  designed  or 
improperly  managed  facilities  are  forced 
to  close  because  the  risk  of  accidents 
they  present  prevents  them  from 
obtaining  insurance  coverage  at  an 
affordable  price.  However,  if  low  risk 
facilities  that  comply  with  all  RCRA 
statutory  and  regulatory  requirements 
are  unable  to  obtain  insurance  coverage 
at  a  reasonable  price,  the  liability 
coverage  regulations  may  merit 
reconsideration. 

To  better  imderstand  the  relationship 
between  risks  presented  by  RCRA 


facilities  and  the  availability  of 
insurance,  the  Agency  requests 
comments  on  the  following  issues: 

What  types  of  firms  and  facilities  can 
obtain  CGL  and  EIL  coverage?  Who 
cannot  obtain  coverage  at  any  price? 
What  types  of  firms,  facilities,  or  risks 
are  reinsurers  most  hesitant  to  cover? 
Does  it  matter  whether  a  facility  has 
interim  status  or  a  permit?  On  what 
basis  do  insurers  decide  whether  a 
facility  or  firm  will  be  offered  coverage 
and  the  cost  of  coverage?  What  is  a 
"reasonable"  range  for  premiums?  How 
do  these  premiums  compare  to  those  set 
for  parallel  risks  (e.g.,  product  liability 
coverage)?  How  do  these  factors  differ 
for  different  types  of  policy  coverage? 
What  risk  assessments  are  required 
before  a  CGL  or  EIL  policy  will  be 
issued  for  a  RCRA  facility?  How  does 
the  market  distinguish  between  disposal 
and  nondisposal  facilities  for  sudden 
and  accidental  coverage?  Does  the 
market  distinguish  among  land 
treatment  facilities,  surface 
impoundments,  and  landfills  for 
nonsudden  coverage?  How  does  the 
market  distinguish  among  on-site 
facilities  serving  only  the  owner  or 
operator?  How  does  the  market 
distinguish  among  off-site  commercial 
facilities? 

III.  Possible  Regidatory  Approaches  to 
Potential  Problems 

The  Agency  believes  that  requiring 
insurance  or  other  liability  coverage  is 
desirable  to  protect  human  health  and 
the  envirorunent.  However,  in  light  of 
the  present  and  potential  difficulties 
encountered  by  some  TSDF  owners  and 
operators  in  obtaining  insurance 
coverage,  the  Agency  is  considering 
taking  one  or  a  combination  of  the 
following  five  regulatory  actions  in 
response  to  the  problem  of  possible 
limited  insurance  availability.  These 
five  responses  are  neither  exhaustive 
nor  mutually  exclusive,  and  the  Agency 
is  soliciting  both  comments  on  these 
approaches  and  suggestions  for 
alternative  responses.  The  Agency  will 
find  especially  useful  comments  that 
specify  which  alternative  or 
combination  of  alternatives  is  preferred 
and  why,  the  predicted  benefits  and 
costs  of  each  alternative,  and  the  extent 
to  which  each  alternative  vyill  assist  the 
regulated  community  in  obtaining 
liability  coverage. 

A  Maintain  the  Existing  Requirements 

If  the  Agency  does  not  take  any  action 
designed  to  address  the  problem  of 
possible  insurance  availability,  then  the 
liability  requirements  contained  in  40 
CFR  264.147  and  285.147  remain  in  full 
effect.  Owners  and  operators  of  disposal 


facilities  who  are  unable  to  procure 
insurance  or  satisfy  the  financial  test, 
will,  under  the  new  amendments,  lose 
interim  status. 

Of  course,  not  all  firms  that  are 
unable  to  procure  insurance  will  fail  to 
meet  the  RCRA  financial  responsibility 
requirements;  many  firms  will  instead 
demonstrate  financial  responsibility  by 
passing  the  financial  test  specified  in  40 
CFR  264.147  or  265.147.  Some  owners 
and  operators  who  are  owned  by 
corporations  that  satisfy  the  financial 
test  may  wish  to  transfer  ownership  or 
operation  to  the  parent  corporation.  If 
the  parent  corporation  can  pass  the 
financial  test  for  the  facility's  financial 
responsibility  requirements,  the  facility 
would  then  be  in  compliance  with  the 
liability  requirement.  (A  transfer  of 
ownership  or  operational  control  should 
be  accompanied  by  a  revised  Part  A). 
However,  it  is  possible  that  some 
facilities  that  follow  environmentally 
sound  operating  procedures  and  are,  in. 
some  sense,  "insurable,"  may 
nonetheless  be  unable  to  retain  interim 
status  or  obtain  a  RCRA  permit,  because 
the  owners  and  operators  can  neither 
pass  the  financial  test  nor  obtain 
insurance. 

The  Agency  has  adopted  a  short  term 
enforcement  policy  in  response  to  the 
depressed  state  of  the  insurance  market. 
The  Agency  will  consider  placing  an 
owner  or  operator  on  a  schedule  of 
compliance  to  get  insurance  if:  (1)  The 
Agency  finds  that  providing  for  such  a 
schedule  is  consistent  with  the  facility's 
compliance  with  other  RCRA 
requirements,  and  (2)  the  facility  can 
substantiate  good  faith  attempts  at 
securing  insurance.  Failure  to  exercise 
the  obligation  to  obtain  insurance  or 
unsubstantiated  good  faith  claims  will 
result  in  appropriate  enforcement 
actions;  compliance  orders  will  be 
issued  and  penalties  will  be  assessed 
when  the  owner  or  operator  fails  to 
make  a  good  faith  effort  in  accordance 
with  specified  criteria. 

Several  factors  are  used  to  define 
good  faith  including:  submittal  of  a 
complete  application  to  insurance 
companies  in  a  timely  fashion,  allowing 
for  the  insurance  companies  to  process 
and  issue  the  policy;  submittal  of  an 
application  to  "known"  suppliers  of  EIL 
insurance;  submittal  of  evidence  of 
attempts  to  acquire  insurance  with 
known  insurers  by  documenting  the 
contracts  made  and  the  reasons  given 
by  the  insurance  companies  for  denying 
or  delaying  the  applications 

This  enforcement  approach  was 
established  as  an  interim  measure, 
pending  a  more  detailed  analysis  of  the 
issue.  The  policy  does  not  apply  after 
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November  8, 1985,  and  will  not  (as 
presently  stated)  affect  the  requirement 
that  interim  status  facilities  certify 
compliance  with  the  financial 
responsibility  requirements  as  of  that 
date. 

B.  Clarify  the  Required  Scope  of 
Coverage  and/or  Lower  the  Required 
Levels  of  Coverage 

Limited  insurance  availability  may  be 
caused  by  the  unwillingness  of  the 
insurance  industry  to  issue  policies  with 
the  scope  of  coverage  specihed  by  the 
regulations.  If  this  is  the  case,  the 
Agency  could  address  these  concerns  by 
clarifying  the  scope  of  coverage,  and/or 
revising  the  regulations  to  lower  the 
minimum  amounts  of  liability  coverage 
required  both  per  occurrence  and  on  an 
annual  aggregate  basis,  and/or  allow 
modest  deductibles. 

The  meaning  of  the  terms  "sudden 
and  accidental  occurrences"  and 
"nonsudden  and  accidental 
occurrences"  could  be  specified  in  a 
marmer  that  is  still  conducive  to 
protecting  human  health  and  the 
environment  but  also  clarifies  what  type 
of  liabilities  must  be  covered.  For 
example,  the  term  "sudden  and 
accidental  occurrences"  could  be 
defined  to  be  narrower  than  some  recent 
judicial  interpretations  of  the  phrase 
"sudden  and  accidental"  in  CGL 
policies.  However,  a  clarification  of 
terms  by  the  Agency  may  not  preclude 
continued  judicial  interpretation  of 
policy  coverage. 

The  Agency  could  also  address  the 
acceptability  of  claims-made  policies, 
retroactive  dates  in  claims-made 
policies,  and  certain  exclusions  (e.g.. 
cleanup  costs,  legal  defense  costs)  in 
policies  used  to  demonstrate  liability 
coverage.  The  Insurance  Services  Office 
(ISO)  announced  that  it  is  considering 
rewriting  its  new  CGL  form  to  include 
legal  defense  costs  within  the  policy 
limits.  ISO  is  considering  the  change 
because  of  concern  among  both  direct 
insurers  and  reinsurers  over  growing 
defense  costs  associated  with  CGL 
policies.  ISO  indicated  that  defense 
costs  often  exceed  3096  of  the  cost  of  a 
claim  paid  under  a  CGL  policy.  A 
summary  of  a  study  conducted  by  the 
Rand  Corporation  Institute  for  Civil 
Justice  states  that  plaintiffs  received  an 
average  of  3796  of  the  total  payout  by 
defendants  after  deducting  plantiffs'  and 
defendants'  litigation  expenses. 

EPA  requires  owners  or  operators  to 
obtain  liability  coverage  exclusive  of 
legal  defense  costs.  This  was  done 
because  allowing  defense  costs  to  be 
included  within  the  policy  limits  might 
defense  costs  to  be  included  writhin  the 
policy  limits  might  severely  restrict  the 


amount  of  insurance  coverage  available 
to  compensate  third  parties.  Unusually 
large  legal  defense  costs  could  result  in 
a  significant  erosion  in  the 
compensation  available.  This  is  a 
special  problem  for  liability  suits  arising 
out  of  the  operation  of  hazardous  waste 
management  facilities,  as  this  is  an  area 
of  expanding  liability  involving 
potentially  complex  issues  related  to 
causation  and  damage.  However, 
insurers  could  place  limits  on  defense 
costs  as  long  as  the  policies  specify  that 
the  levels  of  coverage  required  by  EPA 
are  guaranteed  before  defense  costs  are 
absorbed. 

In  addition,  premiums  could  more 
accurately  reflect  potential  liability  by 
providing  mechanisms  for  apportioning 
costs  based  on  risks.  For  RCRA 
facilities,  the  most  effective  mechanism 
could  involve  conducting  insured- 
specific  environmental  audits  based  on 
existing  scientific,  engineering,  and 
medical  data.  EPA  could  facilitate  this 
approach  by  providing  insurers  with 
comprehensive  technical  data  compiled 
over  the  past  decade.  This  data  may 
serve  as  an  actuarial  basis  from  which 
to  calculate  premiums  related  to  policy 
coverage.  EPA  could  also  provide 
technical  assistance  as  appropriate. 

This  approach  would  provide  several 
benefits.  First,  the  insurance  industry 
could  enter  the  market  having 
determined  limits  of  liability  to  their 
satisfaction.  Second,  a  source  of  defined 
compensation  to  pollution  victims  would 
be  available  through  the  private  sector, 
minimizing  Federal  intrusion.  Third, 
such  insurance  would  provide  an 
effective  market  force  mechanism  to 
help  regulate  and  reduce  the  risk  of 
environmental  damage  by  an  insured 
facility  or  organization  by  demanding 
responsible  environmental  management 
as  a  condition  and  cost  or  insurance. 
Improved  operations  could  result  from 
the  incentive  of  lower  premiums  and 
insurer  oversight.  Fourth,  this  approach 
would  consider  environmental  risk  as  a 
condition  of  financial  responsibility. 
This  consideration  should  lead,  for 
example,  to  RCRA  permitting  of 
environmentally  sound  and  financially 
responsible  facilities  of  varying  size. 

Lowering  the  minimum  level  of 
coverage  or  narrowing  the  scope  of 
coverage  may  lessen  the  protection  of 
human  health  and  the  environment. 
However,  since  there  are  insurance 
companies  currently  writing  policies 
below  the  required  limits  for  RCRA.  this 
option  would  allow  some  additional 
owners  and  operators  to  comply  with 
the  liability  requirements.  The  Agency 
solicits  comments  on  the  appropriate 
levels  of  coverage,  how  the  scope  of 
coverage  should  be  defined,  and  the 


potential  effects  of  these  changes, 
including  the  effects  on  the  availability 
of  liability  coverage. 

C.  Authorize  Other  Financial 
Responsibility  Mechanisms 

To  enable  more  firms  to  meet  the 
liabihty  coverage  required  during  a 
facility's  operating  life,  the  Agency 
could  revise  40  CFR  264.147  and  265.147 
to  authorize,  in  addition  to  insurance 
and  financial  tests,  the  use  of  the 
corporate  guarantee.  The  EPA 
regulations  requiring  financial  assurance 
for  closure  and  post-closure  care  allow 
the  use  of  a  corporate  guarantee  by  the 
owner  or  operator's  parent  corp>orati(ML 
(See  40  CFR  264.143.  264.145,  265.143. 
and  265.145.)  In  addition,  the  Agency 
could  authorize  indemnity  contracts  as 
an  alternative  mechanism. 

The  corporate  guarantee  is  a  promise 
to  answer  for  the  debt  or  default  of 
another.  It  is  a  collateral  undertaking 
and  presupposes  another  contract  or 
transaction,  which  is  identified  in  the 
guarantee.  There  is  ordinarily  a  contract 
or  other  agreement  between  the 
principal  and  a  third  party  creating  the 
primary  obligation  and  a  contract 
between  the  principal  and  the  guarantor 
creating  the  guarantee.  Mrhich  supports 
the  primary  obligation.  If  the  principal 
defaults  on  the  primary  obligation,  then 
the  gaurantor  is  liable  to  the  third  party 
on  the  obligation  created  by  the 
guarantee.  An  indemnity  contract  is  not 
a  collateral  undertaking,  but  rather  a 
two-party  agreement  that  provides  that 
one  party,  the  indemnitor,  will 
reimburse  the  other  party  for  losses  that 
he  may  incur  because  of  the  occurrence 
of  a  specified  event 

In  the  past,  the  Agency  has  not 
approved  the  use  of  the  corporate 
guarantee  as  an  alternative  mechanism 
for  liability  coverage  because  of  concern 
about  the  validity  and  enforceabihty  of 
the  guarantee  under  State  insurance 
laws.  However,  if  a  parent  (or  unrelated 
firm)  were  allowed  to  provide  a 
subsidiary  (or  unrelated  firm)  with  a 
corporate  guarantee  or  an  indemnity 
contract  that  would  assure  coverage  for 
third-party  damages,  a  larger  number  of 
firms  and  facilities  may  be  able  to 
comply  with  the  financial  responsibility 
requirements  for  liability  coverage. 

In  most  States,  insurance  is  controlled 
under  State  law.  with  limitations  on  who 
may  engage  in  the  business  of  insurance 
and  detailed  regulation  of  business 
practices.  Carrying  on  the  business  of 
insurance  without  appropriate  licenses 
or  certificates  of  authority  can  subject 
companies  to  fines  or  other  penalties.  In 
addition,  corporate  guarantees,  such  as 
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those  for  lidbility  coverage  could  be 
found  void  under  State  laws. 

Precisely  what  constitutes  the 
"business  of  insurance"  varies  from 
State  to  State.  Many  States,  however, 
either  by  statute  or  common  law, 
exempt  from  their  insurance  regulations 
actions  by  a  firm  that  might  otherwise 
be  covered  by  the  insuranfce  laws,  if 
those  actions  ate  incidental  to  or 
connected  with  other  business  activities 
of  the  firm.  Thus,  a  corporate  guarantee 
or  indemnity  by  a  corporate  parent  to  its 
subsidiary  that  is  considered  to  be 
incidental  to  the  ownership  of  the 
subsidiary  by  the  parent  might,  in  at 
least  some  states,  be  exempt  on  that 
basis. 

Another  question  is  whether  a 
guarantee  provided  by  one  firm  to 
another  firm  that  is  not  a  corporate 
subsidiary  of  the  guarantor  would  be 
considered  incidental  to  the  business 
activities  of  the  guarantor.  A  single 
guarantee  contract  for  liability  coverage, 
undertaken  exclusively  for  profit,  would 
probably  be  subjeci  to  most  State 
insurance  requirements.  If,  however,  the 
guarantee  was  given  to  ensure  that 
hazardous  waste  management  would 
continue  to  be  provided  to  the 
guarantor,  the  guarantee  might  be 
viewed  as  incidental  to  the  guarantor's 
business  activities,  and  thus  exempt 
from  some  State  insurance  laws. 

The  Agency  requests  comments  on  the 
relative  merits  and  disadvantages  of 
allowing  either  the  corporate  guarantee 
or  the  indemnity  contract  to  be  used  as 
a  liability  coverage  mechanism  and  on 
their  respective  likelihood  of  creating  a 
valid  and  enforceable  obligation  under 
State  laws.  The  Agency  will  consider 
amending  its  regulations  to  allow  use  of 
this  mechanism  in  States  where  the 
State  Attorney  General  certifies  that  the 
corporate  guarantee  would  be  valid  and 
enforceable.  In  addition,  the  Agency 
requests  information  on  the  extent  to 
which  these  alternative  mechanisms 
have  been  used  to  demonstrate  financial 
responsibility  under  other,  non  RCRA 
programs. 

D.  Authorize  Waivers. 

The  Agency  couid  amend  its 
regulations  to  authorize  case-speci&c 
waivers  of  the  liability  coverage 
requirements  if  the  owner  or  operator 
can  demonstrate  that  it  failed  to  obtain 
coverage  de^te  a  "good  faith  effort." 
"Good  faith  efibrt"  is  described  in 
option  A.  The  waiver  would  be  given  on 
a  case-by-case  basis  and  %voald  operate 
for  a  limited  time,  to  be  specified  by  the 
Agency  (eg.  Nioveraber  a,  1986).  The 
waiver  might  be  subject  to  other 
conditions:  for  example,  a  waiver  rai^t 
not  be  granted  to  a  £acibty  that  is  owned 


or  operated  by  a  subsidiary  of  a 
corporation  that  passes  the  financial 
test. 

This  approach  would  promote 
environmental  protection  by 
maintaining  the  general  liability 
coverage  requirements,  allowing  the 
insurance  industry  additional  time  to 
develop  needed  insurance  policies,  and 
allowing  regulated  facilities  that 
genuinely  attempt  to  comply  with  the 
regulations  to  continue  operation.  On 
the  other  hand,  this  approach  may  have 
the  disadvantage  of  giving  firms  that 
obtain  a  waiver  an  unfair  economic 
advantage  over  those  that  purchase 
insurance,  and  of  allowing  the  contim^d 
operation  of  facilities  that  may  be 
unable  to  obtain  coverage  because  of 
the  great  health  and  environmental  risks 
they  pose.  In  addition,  by  decreasing  the 
demand  for  insurance,  widespread  use 
of  waivers  may  actually  suppress  the 
development  of  the  needed  insurance 
policies.  Finally,  the  Agency  would  face 
a  potentially  heavy  administrative 
burden  of  reviewing  waiver  requests 
and  determining  whether  a  "good  faith 
effort"  was  made. 

One  possible  way  to  avoid  the 
problem  of  allowing  uninsured,  "high- 
risk"  facilities  to  continue  to  operate  is 
to  grant  waivers  only  if  the  owner  or 
operator  demonstrates  not  only  a  "good 
faith  effort,"  but  also  that  the  facility  is 
"insurable."  This  approach,  however, 
entails  the  additional  difficulty  of 
determining  which  fadiities  are 
"insurable."  An  assessment  of 
"insurability"  may  impose  significant 
administrative  burdens  on  the  Agency 
by  requiring  it  to  perform  risk  analyses 
on  the  facilities  of  each  firm  that  applies 
for  a  waiver.  The  Agency  solicits 
comments  on  appropriate  standards  for 
"good  faith  effort"  and  "insurable." 

E.  Suspend  or  Withdraw  the  Liability 
Coverage  Requirements 

To  the  extent  that  any  limited 
availability  of  insurance  is  cause  by  a 
temporary  depression  in  the  insurance 
industry,  it  may  be  desirable  to  suspend 
by  regulation  the  liability  coverage 
requirements  for  all  firms  in  the 
regulated  community.  Hiis  approach 
would  avoid  the  possibility  of  enforcing 
requirements  which  currendy  may  not 
be  attainable.  Owners  and  operators  of 
RCRA  facilities  %vould  wM  face  potential 
citizen  suits  for  aoocomplianct  with 
regulations.  Also,  a  suspension  would 
give  the  Agency,  the  regulated 
community,  the  insurance  industry  ■ore 
time  to  develope  ipf>roptiate  methods  of 
financial  responsibility  far  tiabiHty 
coverage  at  RCRA  fatdlities. 

However,  the  approach  has  seTeral 
disadvantages.  Until  the  liability 


coverage  requirements  are  reactivated, 
adequate  protection  may  not  be 
provided  to  human  health  and  the 
environment.  Currently  insured  firms 
may  terminate  their  coverage  as  a  result 
of  the  suspension.  Furthermore,  the 
likelihood  that  the  required 
environmental  insurance  would  become 
more  available  at  some  point  in  the 
future  remains  unclear.  To  date,  the 
insurance  industry  and  the  regulated 
community  have  had  several  years  to 
develop  the  required  liability  insurance. 
In  addition,  suspending  the  requirements 
for  liability  coverage  would  also 
suspend  much  of  the  demand  for  such 
insurance,  reducing  incentives  for 
carriers  to  provide  insurance  policies  for 
RCRA  facilities.  If  the  insurance  market 
for  RCRA  facilities  is  presently 
depressed,  some  measure  would  be 
needed  to  determine  when  the  market 
has  recovered  sufficiently  to  reinstate 
the  liability  coverage  requirements.  The 
Agency  requests  comments  on  the 
present  state  of  the  insurance  market 
and  on  whether  insurers  will  be  better 
able  to  offer  the  required  liability 
coverage  at  some  point  in  the  near 
future. 

Finally,  the  Agency  may  consider 
rescinding  the  liability  coverage 
requirements  permanently.  The  Agency 
solicits  comments  on  whether  himian 
health  and  the  environment  would  be 
sufficiently  protected  in  the  absence  of 
these  requirements. 

One  obstacle  to  realizing  practical 
benefits  from  this  approach  is  that  State  . 
regulations  requiring  financial 
responsibility  assurances  analogous  to 
the  Federal  program  will  remain  in 
effect  unless  and  until  a  State  revises  its 
regulations  to  parallel  EPA's  newly 
amended  reguJations.  Absent  some 
action  by  EPA,  it  could  be  argued  that   • 
such  State  regulations  would  still  be 
regarded  as  EPA-authorized  Subtide  C 
requirements  even  though  there  is  no 
longer  a  corresponding  EPA  Subtitla  C 
requirement  Thus,  under  this  theory, 
facilities  in  authorized  States  would 
obtain  no  relief  from  this  rulemaking. 

EPA's  current  view  is  that  such  a 
result  is  inconsistent  with  the  purpoaea 
of  State  anthorizatian  under  the  statnta. 
The  general  objective  of  sectioo  9008  Is 
to  allow  EPA  to  suspend  its 
implementation  of  the  RCRA  pruym  in 
those  States  where  the  State's  propsBi 
(including  its  substantive  standards) 
satisfies  die  statutory  and  regulatory 
objectives  of  the  RCRA  program.  Where 
EPA  removes  a  particular  regulatory 
requirement  from  the  RQIA  pro-am,  U 
no  longer  makes  sense  for  EPA  to  view 
the  State  analog  to  tiiat  requirement  a« 
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part  of  the  "RCRA  authorized"  State 
program. 

Accordingly,  if  EPA  suspends  the 
Rnancial  responsibility  requirements, 
EPA  would  also  modify  its  regulations  to 
indicate  that  the  State's  analog  to  those 
requirements  would  no  longer  be  RCRA 
requirements.  It  is  important  to  note, 
however,  that  the  State  regulations 
remain  valid  requirements  enforceable 
by  the  State  even  though  they  would  no 
longer  be  Subtitle  C  requirements. 
Under  section  3009  and  40  CFR  271.1(i) 
and  271.1(ii).  authorized  States  are 
allowed  to  impose  more  stringent 
requirements  than  EPA.  Consequently, 
while  EPA  would  no  longer  have  the 
authority  to  enforce  the  state 
regulations,  the  State  would  remain  free 
to  enforce  its  own  law. 

Such  a  modification  of  the  scope  of 
the  RCRA  State  program,  would  have  a 
direct  impact  on  the  responsibilities  of 
owners  and  operators  under  section 
3005(e){2KB)  to  certify  compliance  with 
the  "applicable  financial  responsibility 
requirements."  If  State  law  analogous  to 
the  Federal  insurance  requirements  have 
been  removed  from  the  RCRA  State 


program,  then  they  are  no  longer  the 
applicable  requirements  for  purposes  of 
the  certification  responsibilities. 

IV.  Executive  Order  12291 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  The  regulatory  amendments  being 
considered  today  to  the  liability 
requirements  are  not  "major  rules".  The 
options  under  consideration  are  not 
likely  to  result  in  a  signficant  increase  in 
costs  and  thus  are  not  a  major  rule,  no 
Regulatory  Impact  Analysis  has  been 
prepared. 

V.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  associated  with  this  nde. 

VI.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.).  Federal 
agencies  must,  in  developing 
regulations,  analyze  their  impact  on 
small  entities  (small  businesses,  small 
government  jurisdictions,  and  smali 
organizations).  The  options  under 


consideration  either  maintain  the 
existing  regulations  and  thereby  impose 
no  additional  costs,  or  relax  the  existing 
insurance  requirements  and  thus  reduce 
costs  associated  with  compliance. 

List  of  Subjects 

40  CFR  Part  264 

Hazardous  waste.  Insurance. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Security  measures.  Surety  bonds. 

40  CFR  Part  265 

Hazardous  waste.  Insurance, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Security  measures.  Surety  bonds.  Water 
supply. 

Accordingly,  I  certify  that  this 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Dated:  August  16. 1985. 
Lee  M.  Thomas. 
Administrator. 

(FR  Doc.  85-20106  Filed  8-20-85:  8:45  am) 
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Basin,  CA;  workshop 

Snohomish  River  Basin,  WA;  workshop 
Hearings,  etc.: 

Boston  Edison  Co. 


rv 
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33997 

33997 

33995 

34002 

34002 

34002 

34002 

34003 

33995 

34003 

34005 

33995. 

33996 

34005 

34005 

34006 

34006 

33996 


33997 
34001 
34002 


33915 


34032 
34031 

34031 


34008 


Central  Hudson  Gas  &  Electric  Corp. 

Chevron  U.S.A.  Inc.  et  al. 

East  Tennessee  Natural  Gas  Co. 

Florida  Power  &  Light  Co. 

Gulf  Power  Co. 

Independence  Electric  Corp. 

Midwestern  Gas  Transmission  Co. 

North  Penn  Gas  Co. 

Panhandle  Eastern  Pipe  Line  Co. 

South  Carolina  Generating  Co.,  Inc. 

Southwestern  Public  Service  Co. 

Texas  Eastern  Transmission  Corp.  (2  documents) 

Texas  Gas  Transmission  Corp. 

Transcontinental  Gas  Pipe  Line  Corp. 

United  Gas  Pipe  Line  Co. 

Vermont  Electric  Power  Co.,  Inc. 

Williston  Basin  Interstate  Pipeline  Co. 
Small  power  production  and  cogeneration  facilities; 
qualifjring  status: 

Altech  Energy  III;  correction 

Crown  Zellerbach  Corp. 

Hydro  Valley  Development.  Inc.;  correction 

Federal  Highway  Administration 

RULES 

Public  transportation: 
Mass  transit  and  special  use  highway  projects 

NOTICES 

Environmental  statements;  notice  of  intent: 
Cook  and  Du  Page  Counties,  IL;  correction 
Lansing,  MI 

Meetings: 
National  Motor  Carrier  Advisory  Committee 

Federal  Home  Loan  Bank  Board 

NOTICES 

Receiver  appointments: 
Montana  Federal  Savings  Bank 


34016        Caiman  and  Caiman  products 
34016         Ecuador 
34016        Paraguay 


Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 
Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office. 

NOTICES 

Procurement: 
Commercial  activities,  performance;  inventory 
and  review  schedule  (OMB  Circular  A-76 
implementation) 


34009 


33977 


Federal  Maritime  Commission 

NOTICES 
34034     Meetings;  Sunshine  Act 

Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 

Relocation  of  subsidiary  bank  to  another  State; 

required  application 
NOTICES 
Bank  holding  company  applications,  etc.: 

Amoskeag  Bank  Shares,  Inc.,  et  al. 

First  Bank  System,  Inc. 

U.S.  Bancorp:  correction 
Meetings;  Sunshine  Act 


33913 


34008 
34009 
34009 
34034 


Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
33951         Hutton  tui  chub  and  Foskett  speckled  dace; 
correction 
NOTICES 

34015  Endangered  Species  Convention;  foreign  law 
notification  publications  policy 
Endangered  Species  Convention;  foreign  law 
notifications: 

34016  Bolivia 


33994 


33992 
33993 

33993 


34019 
34019 


34014 


34011 
34010 
34010 
34011 
34011 
34011 

34012 

34012 

34012 

34010 
34012 

34013 

34014 


Internal  Revenue  Service 

PROPOSED  RULES 

Excise  taxes: 
Gasohol  and  other  alcohol  mixtiu-e  fuels  and 
tires,  tread  rubber,  and  inner  tubes 

International  Trade  Administration 

NOTICES 

Meetings: 

Computer  Systems  Technical  Advisory 

Committee 
Scientific  articles;  duty  free  entry: 

University  of  Maryland  at  Baltimore  el  al. 

University  of  Michigan  et  al. 
Trade  adjustment  assistance  reports: 

Nonrubber  footwear  industry 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Union  Pacific  Corp.  et  al. 
Senior  Executive  Service: 

Performance  Review  Board;  membership 

Justice  Department 

See  Antitrust  Division:  Drug  Enforcement 
Administration;  Parole  Commission. 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Alaska  Native  claims  selection: 

Kavilco,  Inc. 

Kikiktagnik  Inupiat  Coip. 

Kokarmuit  Corp. 

Kotlik  Yupik'Corp. 

Nunakauiak  Yupik  Corp. 

Tatitlek  Corp. 
Exchange  of  lands: 

Arizona 
Meetings: 

Arizona  Strip  District  Advisory  Council 
Motor  vehicles;  off-road  vehicle  designations: 

Nevada 
Survey  plat  filings: 

Louisiana  * 

Oregon  and  Washington 
Wilderness  areas:  characteristics,  inventories,  etc. 

California 
Withdrawal  and  reservation  of  lands: 

Idaho 


JMI 
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34017 
34017 


34026 


34034 


33952 


34018 

34027 

34028 
34028 


34028 


34034 


33960 


34029 


34030 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

ARCO  Oil  &  Gas  Co. 

Texaco  USA 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability  and  inquiry 
National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act 

National  Oceanic  and  Atmosptieric 
Administration 

RULES 

Fishery  conservation  and  management- 
Atlantic  swordfish 

National  Park  Service 

NOTICES 

Historic  Places  National  Register,  pending 
nominations: 
Illinois  et  al. 

National  Science  Foundation 

NOTICES 

Meetings: 
Oceanographic  Facilities  Ad  Hoc  Panel 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Philadelphia  Electric  Co.         ,       *     • 
Meetings: 

Reactor  Safeguards  Advisory  Committee 

Pacific  Norttiwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 
Mainstem  Passage  Advisory  Committee 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act 

Personnel  Management  Office 

PROPOSED  RULES 

Combined  Federal  Campaign  (CFC);  solicitation  of 

Federal  civilian  and  uniformed  services  personnel 

Postal  Rate  Commission 

NOTICES 

Privacy  Act;  systems  of  records 

Securities  and  Exchange  Commission   ' 

NOTICES 

Applications,  etc.: 
Separate  Account  II  of  Equitable  Variable  Life 
Insurance  Co. 


Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
33990         Doyle  Towmship,  MI 
33990        Lower  Des  Plaines  Tributaries  Watershed,  IL 

33990  Marquette,  MI 

33991  Shamrock,  MI 
33991         Van  Cleve,  MI 

State  Department 

NOTICES 

Visas,  nonimmigrant;  validity: 

34030  Commonwealth  of  Dominica 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission: 
33982        Mississippi 

NOTICES 

Environmental  statements;  availability,  etc.: 
34018        Meeker  Area  Mines,  Rio  Blanco  County,  CO 

Textile  Agreements  Implementation  Committee 

NOTICES 

Textile  consultation:  review  of  trade: 
33994        Taiwan 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration;  Federal  Highway  Administration. 
NOTICES 

Aviation  proceedings;  hearings,  etc.: 

34031  Love  Field  Amendment  proceeding;  extension  of 
time 

Treasury  Department 

See  also  Internal  Revenue  Service. 

NOTICES 

34032  Agency  information  collection  activities  under 
0MB  review 


Separate  Parts  in  This  Issue 

Part  11 
34036     Environmental  Protection  Agency 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  Hnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 
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Vol.  sa  No.  163 
Thursday,  August  22.  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal   Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  713 

[Aindt3J 

Feed  Grain,  Rice,  Cotton,  and  Wheat 
Programs  for  the  1985  Crop  Year 

Correction 

In  FR  Doc.  85-15020,  beginning  on 
page  25691,  in  the  issue  of  Friday,  June 
21, 1985,  make  the  following  correction: 

On  page  25695,  first  column, 
§  713.104(d)(2),  the  eleventh  hne  should 
read  "computed  from  the  date  of 
issuance  of  the  payment  to  the  date  such 
payment  is". 

BILUNO  COOC  1S0S-01-M 


Agricultural  Marketing  Service 

7  CFR  Part  989 

Raisins  Produced  From  Grapes  Grown 
in  California;  Modification  of  the 
Procedural  and  Operational  Details  of 
the  Raisin  Diversion  Program 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Finalization  of  interim  fmal 

rules. 

summary:  The  Department  of 
Agriculture  (USDA)  has  decided  to 
leave  in  effect  two  interim  final  rules 
which  modify  the  procedural  and 
operational  details  of  the  Raisin 
Diversion  Program  (RDP).  The  first  rule 
establishes  procedures  to  give  raisin 
producers  a  chance  to  submit  diversion 
applications  after  the  December  20 
deadline  date,  but  only  if  the  producers 
agree  to  remove  vines.  This  additional 
period  would  be  available  only  in  those 
years  when  the  tonnage  of  approved 


applications  is  less  than  the  total 
tonnage  declared  eligible  for  diversion 
by  the  Raisin  Administrative  Committee 
(Committee).  The  second  rule  would  add 
a  final  date  of  June  1  for  diversion  to 
give  the  Committee  adequate  time  to 
verify  diverted  acreage;  allow  the 
Committee  to  collect  liquidated  damages 
from  producers  who  fail  to  divert  and 
deny  them  the  opportunity  to  participate 
in  future  diversion  programs  to 
encourage  successful  applicants  to 
follow  through  with  their  commitments 
to  divert;  and  allow  producers  10  days 
to  agree  with  any  program  changes  or 
withdraw  from  the  RDP.  These 
refinements  were  recommended  by  the 
Committee,  which  works  with  the  USDA 
in  administering  the  marketing  order  for 
California  raisins. 

EFFECTIVE  DATE:  August  22, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Grasberger,  Acting  Chief, 
Specialty  Crops  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA, 
Washington,  D.C.  20250  (202)  447-5053. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553)  in 
that:  (1)  This  action  finalizes 
modifications  in  the  raisin  diversion 
program  procedures  issued  by  the 
Department  on  April  23,  and  June  3, 
1985;  (2)  final  approval  of  these  changes 
is  necessary  to  maintain  1985  program 
continuity;  and  (3)  delaying  the  effective 
date  would  serve  no  useful  purpose. 

This  action  finalizes  two  interim  final 
rules  which  amended  §  989.156  of 
Subpart — Administrative  Rules  and 
Regulations  (7  CFR  989.102—989.176;  50 
FR  3879)  to  improve  efficency  of  the  RDP 
in  the  areas  of  administration,  program 
flexibility,  and  program  compliance. 
This  subpart  is  operative  pursuant  to  the 
marketing  agreement  and  Order  No.  989, 
both  as  amended,  regulating  the 


handling  of  raisins  produced  from 
grapes  grown  in  California.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674). 

The  first  interim  final  rule  was  issued 
on  April  23, 1985,  and  published  in  the 
Federal  Register  on  April  29, 1985  (50  FR 
16693).  Interested  persons  were  given 
until  May  29, 1985,  to  submit  comments. 
One  comment  was  received.  The  rule 
added  a  new  paragraph(8)  to  $  989.156 
establishing  procedures  to  give  raisin 
producers  an  additional  period,  beyond 
the  December  20  deadline,  to  submit 
diversion  applications.  The  tonnage 
available  during  the  reoffer  period  is 
limited  to  the  difference  between  the 
tonnage  on  approved  applications 
submitted  by  the  December  20  deadline 
and  the  total  tonnage  declared  eligible 
for  diversion.  Producers  have  until  an 
announced  date  not  later  than  May  1  to 
submit  such  applications  and  these  are 
approved  on  a  first-come,  first-served 
basis. 

Moreover,  less  than  a  total  production 
imit  may  be  approved  for  diversion 
during  the  reoffer  period.  This  will 
provide  an  incentive  for  more  producers 
to  participate  in  the  program  and 
promote  the  use  of  vine  removal  which 
is  the  most  direct  and  most  effective 
way  of  accomplishing  the  diversion 
program  objectives.  The  determination 
of  the  tonnage  allowed  for  acreage 
removed  for  less  than  the  total 
production  unit  is  computed  by 
multiplying  the  tonnage  produced  and 
verified  on  the  entire  unit  by  the  radio  of 
the  acreage  removed  divided  by  the 
acreage  contained  in  the  total 
production  unit.  After  verification  of  the 
tonnage  on  the  production  unit  has  been 
completed  and  the  application 
approved,  the  producer  would  notify  the 
Committee  when  vine  removal  is  to 
occur  so  the  Committee  can  observe  the 
removal.  If  the  removal  is  not  observed, 
no  diversion  certificate  would  be  issued 
by  the  Committee. 

The  second  interim  final  rule  was 
issued  on  June  3, 1985,  and  pubUshed  in 
the  Federal  Register  on  June  7, 1985  (50 
FR  23895).  Conunents  were  invited  imtil 
July  8, 1985.  No  comments  were 
received.  That  rule  revised  §  989.156  in 
three  areas.  One  change  establishes 
June  1  as  the  final  date  that  approved 
applicants  can  divert  their  acreage,  thus 
qualifying  for  a  diversion  certificate. 


33912        Federal  Register  /  Vol.  50.  No.  163  /  Thursday.  August  22.  1985  /  Rules  and  Regulationg 


This  change  is  included  in  §  989.156(h) 
and  is  necessary  to  give  the  Committee 
adequate  time  to  verify  diverted 
acreage. 

A  second  change  is  in  S  989.156(q)  and 
would  allow  the  Committee  to  collect 
liquidated  damages  from  producers  who 
fail  to  divert  and  deny  them  the 
opportunity  to  participate  in  future 
diversion  programs.  The  intent  of  this 
refinement  is  to  encourage  successful 
applicants  to  take  the  necessary 
measures  to  preclude  grapes  from  being 
produced  and  harvested.  Failure  by 
large  numbers  of  raisin  producers  to 
carry  out  their  commitment  to  divert 
would  cause  serious  and  substantial 
damage  to  the  diversion  program,  and 
impair  the  achievement  of  program  goals 
in  1985  and  future  years.  Hence, 
measures  to  foster  compliance  as 
necessary  and  incidental  to  effectively 
carry  out  the  diversion  program. 
Moreover,  without  such  measures 
producers  who  intended  to  participate 
may  be  denied  that  opportunity  in  years 
when  a  lottery  is  held. 

By  applying  to  participate  in  a  raisin 
diversion  program,  an  applicant 
executes  an  agreement  with  the 
Committee  acknowledging  that  the 
failure  of  the  approved  applicant  to 
timely  remove  the  vines  or  grapes  will 
cause  serious  and  substantial  damage  to 
the  program  and  the  raisin  industry  and 
that,  in  consideration  of  the  approval  of 
the  application,  such  applicant  will 
agree  to  pay  liquidated  damages  and 
interest  to  the  Committee,  in  3ie  event  of 
such  failure  to  remove  vines  or  grapes. 
Because  it  would  be  difficult,  if  not 
impossible,  to  determine  a  fair  measure 
of  damages  not  considered  a  penalty, 
the  amount  of  such  liquidated  damages 
would  be  computed  by  multiplying  the 
tonnage  on  the  approved  diversion 
application  by  a  harvest  cost 
determined  by  the  Committee.  Interest 
would  be  applied  to  liquidated  damages 
not  paid  by  July  1,  and  would  be  equal 
to  the  prime  rate  of  the  bank  where  the 
Committee  has  its  reserve  pool  funds 
deposited,  plus  two  percent.  The  interest 
charge  is  warranted  because  producers' 
income  would  be  affected  by  producers 
failing  to  comply  with  the  program. 

There  is  ample  precedent  for  a 
provision  specifying  liquidated  damages 
in  the  event  producers  fail  to  follow 
through  on  their  agreements  with  the 
Committee.  Section  989.159(g)(2)  of  the 
administrative  rules  and  regulations 
provides  for  liquidated  damages  in  the 
event  of  improper  disposition  of  offgrade 
raisins,  other  failing  raisins,  and  raisin 
residual  material.  Moreover,  hquidated 
damages  are  included  in  other 
provisions  to  assure  compliance  with 


other  programs  administered  by  the 
Secretary. 

A  third  refinement  is  in  S  989.156{r) 
and  allows  applicants  10  days  to 
withdraw  from  the  program  if  any 
change  is  made  in  the  terms  and 
conditions  of  the  program.  If  the 
producer  fails  to  take  action  to 
withdraw  from  the  program,  the 
producer  would  automatically  agree  to 
the  changes  under  this  action. 

The  comment  received  on  the  first 
interim  final  rule  was  from  a  raisin 
producer  who  requested  that  USDA 
review  and  consider  his  diversion 
application  for  vine  removal.  The 
commenter  also  requested  that  the 
requirements  of  $  989.156(s)(2)  be 
waived  for  the  1985  diversion  program, 
if  the  vines  had  not  been  destroyed  and 
can  be  verified  by  Committee 
representatives  after  the  fact.  Paragraph 
(s)(2)  requires  producers  to  notify  the 
Committee  in  advance  of  the  date  when 
the  vines  will  be  removed  to  allow  a 
representative  of  the  Committee  to 
observe  and  verify  the  vine  removal. 
The  producer  in  question  requested 
and  received  a  hearing  before  an 
appeals  subcommittee  established  by 
the  Committee  pursuant  to  §  989.156{m) 
to  review  such  matters.  The  producer's 
application  was  turned  down  on  the 
basis  that  the  producer  had  not 
complied  with  the  terms  and  conditions 
of  the  diversion  program  because  the 
Committee  was  unable  to  observe  and 
verify  the  vine  removal  as  required 
under  S  989.156(8).  The  appeals 
procedure  prescribed  in  $  989.156(m) 
provides  that  if  a  producer  does  not 
agree  with  the  appeals  subcommittee's 
decision,  that  producer  may  request  the 
Conunittee  to  review  the  subcommittee's 
decision.  Subsequent  to  the  comment 
being  submitted,  the  diversion 
application  review  was  conducted  by 
the  Committee. 

Tha  verification  of  diversion  is  an 
enormous  task  for  the  Committee  to 
perform  in  a  short  period  with  limited 
resources.  Direct  observation  of  vine 
removal  is  the  most  certain  and  efficient 
method  particularly  with  these  later 
applications.  Therefore,  the  Department 
believes  it  would  be  counterproductive 
to  waive  the  requirements  in 
§  989.156(s)(2)  for  the  1985  diversion 
program. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee,  the 
comment  received,  and  other  available 
information,  it  is  further  found  that  the 
changes  hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 


Li»t  of  Subjects  in  7  CFR  Part  989 

Marketing  agreements  and  orders; 
Grapes,  Raisins,  California 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Sut>part— Administrative  Rules  and 
Regulations 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

2.  In  §  989.156,  paragraphs  (h).  (q),  (r). 
and  (s)  are  revised  to  read  as  follows: 

§  989.156    Raisin  diversion  progranu 
•         •         *         •         • 

(h)  Methods  of  diversion.  An 
approved  applicant  shall  be  required  to 
take  the  necessary  measures  to  preclude 
grapes  from  being  produced  and 
harvested  on  the  production  unit 
involved  in  the  program.  These 
measures  may  include  spur  pruning  the 
vines,  chemically  removing  the  crop 
before  maturity,  hand  removing  and 
destroying  the  bunches  of  grapes  before 
maturity,  removing  the  vines,  or  any 
other  method  which  prevents  the  grapes 
from  maturing  and  being  harvested.  An 
approved  applicant  must  remove  the 
grapes  within  the  production  imit 
designated  in  their  appUcation  not  later 
than  June  1  of  the  crop  year  when  a 
raisin  diversion  program  is 
implemented.  Grafting  vines  to  another 
varietal  type  does  not  constitute 
removal  of  the  vines  under  the  program. 
Any  raisin  producer  who  does  not  take 
the  necessary  measures  to  remove  the 
vines  or  grapes  on  an  approved 
production  unit  by  June  1.  shall  not  be 
issued  a  diversion  certificate,  may  be 
subject  to  liquidated  damages  and 
interest  charges  as  provided  in 
paragraph  (q)  of  this  section,  may  be 
subject  to  an  injunctive  action  under  the 
act,  and  may  be  denied  the  opportimity 
to  participate  in  future  diversion 
programs. 
•         *        •         *        * 

(q)  Liquidated  damages  and  interest 
charges.  By  applying  to  participate  in  a 
raisin  diversion  program,  an  applicant 
agrees  that  the  failure  of  the  approved 
applicant  to  timely  remove  the  vines  or 
grapes  will  cause  serious  and 
substantial  damage  to  the  program  and 
the  raisin  industry  and  that,  in 
consideration  of  the  approval  of  the 
application,  such  applicant  will  pay 
liquidated  damages  and  interest  to  the 
Committee,  in  the  event  of  such  failure 
to  timely  remove  vines  or  grapes.  Since 
it  would  be  difficult,  if  not  impossible,  to 
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determine  the  amount  of  such  liquidated 
damages,  the  following  amount,  which  is 
a  fair  measure  of  damages  and  not  a 
penalty,  shall  apply: 

(1)  Tlie  amount  of  the  liquidated 
damages  shall  be  computed  by 
multiplying  the  tonnage  on  the  approved 
diversion  application  (Form  RAC-1000) 
by  the  harvest  cost  determined  and 
announced  by  the  Committee. 

(2}  Each  approved  applicant  shall, 
with  the  respect  to  liquidated  damages 
not  paid  by  July  1,  pay  to  the  Committee 
interest  on  such  unpaid  liquidated 
damages  at  the  rate  of  the  prime  rate  of 
the  bank  in  which  the  Committee  has  its 
reserve  pool  funds  deposited,  on  the  day 
the  liquidated  damages  become 
delinquent,  plus  2  percent,  and  further 
such  rate  of  interest  shall  be  added  to 
the  unpaid  amount,  monthly,  until  the 
liquidated  damages  plus  applicable 
interest  are  paid. 

(3]  Liquidated  damages  and  interest 
collected  by  the  Committee  pursuant  to 
this  subparagraph  shall  be  deposited  in 
the  reserve  pool  fund  of  the  reserve  pool 
applicable  to  the  particular  diversion 
program  and  be  distributed  to  the  equity 
holders  in  that  pool. 

(r)  Notification.  If  any  changes  are 
made  in  the  terms  and  conditions  of  the 
diversion  program  after  a  producer's 
application  has  been  approved,  the 
Committee  will  notify  the  producer  of 
such  changes  and  the  producer  will  be 
given  10  calendar  days  to  agree  to  the 
revised  terms,  or  to  withdraw  from  the 
program.  Failure  of  the  producer  to 
notify  the  Committee  in  writing  of  its 
intention  to  withdraw  from  the  program 
within  10  calendar  days  from  the  date  of 
the  Committee's  notice  will  constitute 
agreement  to  the  revised  terms  and 
conditions. 

(s)  Additional  opportunity  for  vine 
removal.  (1)  The  Committee  may 
announce  a  date  later  than  that 
provided  in  {  989.156(b),  by  which 
producers,  who  agree  to  remove  the 
vines  on  a  production  unit,  or  portion 
thereof  may  file  an  application  to 
participate  in  a  raisin  diversion 
program.  The  announced  date  shall  be 
not  later  than  May  1,  except  this  date 
may  be  extended  30  days  for  the  1985 
calendar  year.  The  diversion  certificates 
will  be  issued  only  for  the  production 
units  or  portions  thereof  from  which  the 
vines  are  removed.  The  total  tonnage 
available  to  such  applicants  shall  not 
exceed  the  tonnage  determined  by 
deducting  the  tonnage  approved  for 
applications  received  on  or  before 
December  20  from  the  total  tonnage 
announced  as  eligible  by  the  Committee 
for  diversion.  Applications  shall  be 
considered  and  approved  on  a  first- 
come,  first-served,  basis  and  shall  not 


be  given  preference  over  the  tonnage 
approved  for  applications  received  on  or 
before  December  20.  The  vines  shall  be 
removed  from  the  production  imits  or 
portion  thereof  for  which  such 
applications  are  approved  not  later  than 
June  1,  except  this  date  may  be 
extended  30  days  for  the  1965  calendar 
year. 

(2)  Producers  who  agree  to  remove  the 
vines  pursuant  to  this  paragraph  shall 
notify  the  Committee  in  advance  of  the 
date  when  such  vines  will  be  removed 
in  order  to  allow  a  representative  of  the 
Committee  to  observe  and  verify  such 
vine  removal. 

(3)  The  determination  of  the  tonnage 
allowed  for  acreage  removed  for  less 
than  a  total  production  imit  would  be 
computed  by  multiplying  the  previous 
year's  tonnage  produced  and  verified  on 
the  entire  unit  by  the  ratio  of  the  acreage 
removed  divided  by  the  acreage 
contained  in  the  total  production  unit. 

Dated:  August  16, 1985. 

Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[PR  Doc.  20128  Filed  ft-21-85:  8:45  am] 
BILUNO  CODC  S410-03-II 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  225 

[Reg.  Y.  Docket  No.  R-05491 

Bank  Holding  Companies  and  Change 
In  Bank  Control;  Application  Required 
for  Relocation  of  Subsidiary  Bank  to 
Anottter  State 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  interpretation. 

summary:  This  interpretation  sets  forth 
the  Board's  view  that  a  bank  holding 
company  may  not,  without  the  Board's 
prior  approval  under  section  3  of  the 
Bank  Holding  Company  Act  and 
compliance  with  the  interstate  banking 
restrictions  of  the  Act,  relocate  a 
subsidiary  bank  from  the  holding 
company's  home  state  to  another  state. 
EFFECTIVE  DATE:  July  24, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  V.  Mattingly,  Deputy  General 
Counsel  (202/452-3430),  Pamela  G. 
Nardolilli,  Attorney  (202/452-3289), 
Legal  Division,  or  Joy  W.  O'Coimell, 
Telecommunication  Device  for  the  Deaf 
(TDD)  (202/452-3244),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551. 


SUPPLEMENTARY  information: 

List  of  Subjects  in  12  CFR  Part  225 

Banks.  Banking.  Federal  Reserve 
System,  Holding  Companies,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  stated  above,  the 
Board  amends  12  CFR  Part  225  as  set 
forth  below: 

PART  22S— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  for  Part  225  remains 
as  follows: 

Audiority:  12  U.S.C  1841  et  seq.  and  12 

u.s.q.  i8i7(j). 

2.  Section  225.114  to  read  as  follows: 

1225.144    AppNcatkNi  Required  for  the 
Relocation  of  ■  Subsidiary  Bank  to  Another 
State. 

(a)  The  Board  has  recently  considered 
whether  a  bank  holding  company  may 
relocate  one  of  its  subsidiary  banks, 
pursuant  to  the  approval  of  the 
Comptroller  of  the  Currency  under  12 
U.S.C.  30,  from  the  holding  company's 
home  state  '  to  another  state  without  the 
approval  of  the  Board  imder  section  3  of 
the  Bank  Holding  Company  Act  ("BHC 
Act")  and  without  compliance  with  the 
interstate  banking  provisions  of  the 
Douglas  Amendment  to  the  BHC  Act  (12 
U.S.C  1842  (a)  and  (d)).  After  a  review 
of  the  terms  and  purposes  of  the  BHC 
Act,  the  Board  concludes  that  the 
relocation  of  a  subsidiary  bank  of  a 
bank  holding  company  from  the  holding 
company's  home  state  to  another  state 
requires  the  Board's  prior  approval 
under  the  BHC  Act  and  is  subject  to  the 
interstate  banking  provisions  of  the 
Douglas  Amendment  to  the  BHC  Act 
The  retention  by  a  bank  holding 
company  of  control  of  a  bank  after  its 
relocation  outside  of  the  holding 
company's  home  state,  while 
simultaneously  controlling  a  bank  in  its 
home  state,  creates  a  multi-state  bank 
holding  company,  and.  in  the  Board's 
view,  is  inconsistent  with,  and 
constitutes  an  evasion  of.  the  terms  and 
intent  of  the  BHC  Act  that  a  bank 
holding  company  not  expand  its  banking 
operations  outside  its  home  state 
without  the  express  approval  of  the 
other  state. 

(b)  The  BCH  Act  establishes  a 
comprehensive  federal  framework 
governing  the  operations  and 
acquisitions  of  bank  holding  companies. 
Section  3(a]  of  the  BHC  Act  provides 
that  a  bank  holding  company  must 
obtain  the  approval  of  the  Board,  under 
specified  competitive,  financial, 
managerial  and  convenience  and  need 
factors  before  acquiring  control  of  a 
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bank.  12  U.S.C.  1842(a).  The  Douglas 
Amendment  provides  that  the  Board 
may  not  approve  any  appMcation  under 
section  3  that  would  allow  a  bank 
holding  company  to  acquire  control  of  or 
any  interest  in  a  bank  located  outside  of 
the  holding  company's  home  state, 
unless  the  acquisition  is  speciHcally 
authorized  by  the  state  in  which  the 
bank  to  be  acquired  is  located. 

(c)  The  Douglas  Amendment  was 
adopted  to  prevent  the  creation  or 
expansion  of  interstate  banking 
networks  through  acquisition  by  a  bank 
holding  company  of  control  of  a  bank 
located  outside  of  the  holding 
company's  home  state,  without  the 
explicit  approval  of  the  state  in  which 
the  bank  is  located.  [See  Florida  Dep't  of 
Banking  v.  Board  of  Governors.  760  F.2d 
1135. 1141  (11th  Cir.  1985):  Credit  and 
Commerce  American  Ho/dings,  IV.  V..  65 
Federal  Reserve  Bulletin  254.  255-56 
(1979)).  Under  the  terms  of  the  BHC  Act. 
the  Board's  authority  to  grant  approval 
to  a  bank  holding  company  to  control  a 
bank  is  limited  to  banks  located  within 
the  holding  company's  home  state  or  in 
states  that  have  specifically  authorized 
the  acquisition.  The  Board  has  no 
authority  to  grant  approval  to  a  bank 
holding  company  to  control  a  bank 
outside  of  the  holding  company's  home 
state,  without  appropriate  state  statu- 
tory authorization.  Thus,  a  bank  holding 
company's  authority  to  control  a  bank, 
which  derives  from  the  Board's  approval 
under  the  BHC  Act  for  the  acquisition  of 
the  bank,  must  necessarily  be  limited 
by,  and  cannot  be  broader  than,  the 
Board's  authority  to  grant  approval  for 
the  acquisition  in  the  first  place.  In  other 
words,  a  bank  holding  company's 
authority  to  continue  to  control  a  bank 
acquired  pursuant  to  the  terms  of  the 
BHC  Act  is  subject  to  the  limitation  of 
the  BHC  Act  that  the  bank  remain 
located  in  the  state  specified  in  its 
application  to  the  Board  to  acquire  the 
bank.  A  change  in  the  location  of  the 
bank  to  a  place  outside  of  the  holding 
company's  home  state  constitutes  a 
material  change  in  an  essential 
predicate  for  the  Board's  approval  for 
the  acquisition  of  the  bank,  transforming 
the  proposal  from  one  that  the  Board 
could  approve  to  one  that  the  Board  did 
not  and  could  not  have  lawfully 
approved. 

(d)  Accordingly,  the  Board  believes 
that  a  bank  holding  company's  authority 
to  continue  to  control  a  bank  is  limited 
by  the  requirements  of  the  Douglas 
Amendment  such  that  the  bank  must 
remain  in  the  state  in  which  it  was 
located  at  the  time  the  Board  granted 
approval  for  its  acquisition  and  that  a 
bank  holding  company  may  not,  without 


the  Board's  prior  approval  under  the 
BHC  Act  and  compliance  with  the  state 
authorization  provisions  of  the  Douglas 
Amendment,  take  action  that  would 
cause  it  to  control  a  bank  outside  of  its 
home  state. 

(e)  The  Board  believes  that  this 
interpretation  of  the  Act  is  not  only 
consistent  with  the  terms  of  the  BHC 
Act,  but  is  necessary  in  order  to  give 
effect  to  the  Congressional  intent 
underlying  the  Douglas  Amendment  to 
maintain  state  control  over  the 
acquisition  of  banks  within  their 
borders.  As  the  legislative  history  of  the 
Douglas  Amendment  indicates,  prior  to 
the  enactment  of  the  BHC  Act,  the 
acquisition  and  control  of  banks  by 
bank  holding  companies  was  not 
regulated,  and  thus  bank  holding 
companies  could  establish  networks  of 
subsidiary  banks  in  numerous  states, 
while  their  subsidiary  banks  were 
limited  by  the  McFadden  Act  and  state 
law  to  branching  in  a  single  state.  (102 
Cong.  Rec.  6858  (1956);  H.R.  No.  609,  84th 
Cong.,  1st  Sess.  3-4  (1955)).  The  United 
States  Supreme  Court  has  stated  that 
the  Douglas  Amendment  was  enacted 
for  the  express  purpose  of  eliminating 
this  "loophole"  in  order  to  maintain 
"local,  community-based  control  over 
banking.  [Northeast  Bancorp,  Inc.  v. 
Board  of  Governors.  105  S.  Ct.  2545.  2553 
(1985)). 

(f)  In  the  debate  surrounding  the 
enactment  of  the  amendment.  Senator 
Douglas  described  the  amendment  as 
intended  "to  prevent  bank  holding 
companies  from  expanding  across  State 
lines,  unless  the  States  give  them 
explicit  permission  to  do  so,"  and  that 
the  "immediate  practical  effect  [of  the 
Amendment]  would  be  to  bar  the 
expansion  of  bank  holding  companies 
across  State  lines."  *The  Senator  stated 
that  his  proposal  was  "a  logical 
continuation  of  the  McFadden  Act, 
which  tried  to  prevent  the  Federal 
power  from  being  used  to  permit 
national  banks  to  expand  across  State 
lines  in  a  way  contrary  to  State  policy 

.  .  .  ."  Id.  and  that  it  would  "carry  over 
into  the  field  of  holding  companies  the 
same  provisions  which  already  apply  for 
branch  banking  under  the  McFadden 
Act .  .  .  ."  (102  Cong.  Rec.  6858  (1956)). 

(g)  The  principle  of  the  McFadden 
Act,  as  applied  to  bank  holding 
companies,  requires  that  a  bank  holding 
company  may  not  establish  a  subsidiary 
bank  outside  of  its  home  state,  unless 


•102  Cong.  Rec.  6859-60  (1956).  Accord.  (Remarks 
of  Senator  Bennett)  (the  Douglas  Amendment 
constitutes  "a  flat,  unequivocal  prohibition  against 
bank  holding  companies  crossing  State  lines  ...  a 
blanket  prohibition  which  can  only  t>e  lifted  by 
specific  affiimative  action  by  the  States.  .  .  .") 


authorized  by  the  host  state.  While 
Congress  has  phrased  the  Douglas 
Amendment  in  terms  of  the  application 
requirements  of  the  BHC  Act,  it  is  clear 
that  Congress  was  concerned  with  the 
substance  of  preventing  further 
interstate  expansion  through  the  bank 
holding  company  device  without 
express  state  authorization, 
(h)  In  the  Board's  view,  an 
interpretation  of  the  BHC  Act  that 
would  allow  a  bank  holding  company  to 
acquire  a  bank  in  its  home  state  and, 
without  further  approval  under  the  BHC 
Act.  relocate  that  bank  to  another  state 
would  nullify  the  stated  purpose  of  the 
Douglas  Amendment  to  ensure  that  the 
holding  company  form  is  not  used  to 
evade  state  restrictions  against 
interstate  banking.  (Northeast  Bancorp. 
105  S.  Ct.  at  2550-52).  Using  the 
relocation  device,  a  multi-bank  holding 
company  could  expand  into  the 
adjoining  state  by  relocating  the  main 
office  of  a  subsidiary  national  bank 
located  within  thirty  miles  of  a  state 
border,  while  retaining  control  of  its 
other  subsidiary  banks  in  its  home  state, 
regardless  of  whether  the  adjoining  state 
has  consented  to  entry  by  out-of-state 
bank  holding  companies. 

(i)  The  Board  has  found  no  evidence 
that  Congress  intended  section  30, 
which  governs  the  relocation  of  the  main 
office  of  a  national  bank,  to  create  an 
exception  to  the  provisions  of  the 
Douglas  Amendment.  Section  30  was 
enacted  in  1886,  and  provided  that  a 
national  bank  may  change  its  place  of 
operations  to  any  other  place  within  the 
same  state,  not  more  than  thirty  miles 
distant,  with  the  approval  of  the 
Comptroller  of  the  Currency  and 
shareholders.  24  Stat.  18.  The 
Comptroller  had  interpreted  this 
provision  as  not  requiring  the 
Comptroller's  approval  if  the  bank's 
place  of  operations  was  only  moved 
within  the  city  in  which  it  was  located. 
(S.  Rep.  No.  121.  85th  Cong..  1st  Sess.  17 
(1957)).  In  1959.  Congress  overturned 
this  interpretation  by  amending  section 
30  to  subject  all  changes  of  location  by  a 
national  bank  to  the  Comptroller's 
approval.  Id. 

(j)  The  amended  section  30  does  not 
contain  the  language  in  the  previous 
version  limiting  changes  in  office 
location  to  within  the  state  where  the 
bank  is  located.  The  omission  of  this 
provision  is  not  explained  in  the 
legislative  history.  There  is,  however,  no 
indication  in  the  relevant  history  that 
Congress  affirmatively  intended  that  the 
amendment  to  section  30,  which  was 
part  of  a  package  of  technical 
amendments  to  the  federal  banking 
laws,  create  a  specific  exception  to  the 
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provisions  or  general  policy  of  the 
Douglas  Amendment — adopted  three 
years  earlier — against  the  establishment 
of  new  interstate  bank  holding 
companies  without  the  consent  of  the 
states  involved.  The  Board  cannot 
attribute  to  a  technical  amendment,  in 
the  absence  of  compelling  legislative 
history,  any  intention  to  abandon  one  of 
the  central  policies  behind  the 
enactment  of  the  BHC  Act  in  1956. 

(k)  Finally,  the  Board  believes  that  the 
relocation  by  a  bank  holding  company 
of  a  subsidiary  bank  from  the  holding 
company's  home  state  to  another  state, 
while  continuing  to  retain  a  bank  in  its 
home  state,  would  constitute  an  evasion 
of  the  Douglas  Amendment  that  would 
warrant  if  not  require,  the  exercise  by 
the  Board  of  its  authority  under  section 
5(b)  of  the  BHC  Act  to  take  necessary 
action  to  carry  out  the  purposes  and 
prevent  evasions  of  the  Act.  12  U.S.C. 
1844(b). 

Board  of  Covemors  of  the  Federal  Reserve 
System.  August  16. 1985. 
WUUam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  85-20030  Filed  8-21-65;  8:45  am} 
BILUNG  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclttt  No.  85-ANE-4;  Amdt  39-5122] 

Airworthiness  Directives;  Marvel- 
Schebler  Products  Division 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Revocation  of  Airworthiness 
Directive. 

summary:  Airworthiness  Directive  (AD) 
66-05-04  required  replacing  metal  floats 
in  Marvel-Schebler  carburetors  with 
composite  floats.  The  FAA  has 
determined  that  the  AD  does  not 
adequately  correct  the  condition  for 
which  it  was  intended.  Therefore,  AD 
66-05-04  is  being  revoked. 
EFFECTIVE  DATE:  October  2, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  Robinette,  Atlanta  Aircraft 
Certification  Office,  ACE-140A,  FAA, 
1075  Inner  Loop  Road,  College  Park, 
Georgia  30337;  telephone  (404)  763-7435. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulationd  (FAR)  to  revoke 
AD  66-05-04  was  published  in  the 
Federal  Register  on  April  15, 1985  (50  FR 
14717).  The  proposal  resulted  from  a 
determination  that  the  AD  is  no  longer 


appUcable.  This  determinadon  was 
based  upon  the  finding  that  composite 
floats  are  not  compatible  with  certain 
low  lead  fuels.  The  floats  become 
saturated  by  the  fuel  and  sink  in  the 
carburetor  float  bowl.  Facet  Aerospace 
Products  Company  (current 
manufacturer  of  Marvel-Schebler 
Products)  has  discontinued  the 
manufacture  of  the  composite  floats  in 
favor  of  a  redesigned  metal  float.  The 
redesigned  metal  floats  are  the  only 
replacement  floats  now  available.  Facet 
Aerospace  Products  Company  Service 
Bulletin  No.  A1-84A  refers  to  this 
subject. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The 
comment  period  closed  June  12, 1985. 
Three  comments  were  received. 

All  three  commenters  concurred  with 
the  proposal;  however,  one  was 
concerned  with  the  possibility  of 
someone  using  the  original  metal  floats 
or  the  replacement  composite  ones  and 
suggested  a  new  AD  to  require  frequent 
periodic  inspections  of  original  metal 
floats  and  replacement  composite  floats 
until  the  installation  of  the  new 
redesigned  metal  floats.  The  problems 
associated  with  the  original  metal  floats 
and  the  composite  floats  are  such  that  a 
catastrophic  failure  is  highly  unlikely.  A 
pilot  will  be  able  to  detect  impaired 
performance  before  a  float  problem  of 
this  nature  reaches  a  dangerous  level; 
therefore,  safety  would  not  be 
jeopardized.  In  addition,  the  expense 
involved  in  frequent  inspections  would 
have  a  significant  adverse  economic 
impact  on  owners/operators  and  would 
not  appreciably  affect  safety.  Based  on 
the  preceding,  it  is  felt  that  a  new  AD  is 
not  justified.  Therefore,  in  accordance 
with  the  agency's  poUcy  of  eliminating 
unnecessary  regulations  when  possible, 
AD  66-05-04  will  be  revoked. 

Conclusion 

The  FAA  has  determined  that  this 
revocation  is  an  action  which  will  have 
no  cost  for  any  aircraft.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiAcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
minimal;  and  (4)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  39 

Engines,  Air  transportation.  Aircraft. 
Aviation  safety. 


Adoption  of  the  Amendment 

Accordingly,  piuvuant  to  the  authority 
delegated  to  me,  the  FAA  amends  Part 
39  of  the  FAR  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  revoking  the  following  AD: 

AD  66-05-04  Amdt.  39-189  effecttve. 

Issued  in  Burlington.  Massachusetts,  on 
August  9. 1985. 
Robert  E.  WhiCtingtoo, 
Director,  New  England. 
[FR  E)oc.  85-20025  Filed  8-21-85:  8:45  am) 
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Federal  Highway  Administration 
23  CFR  Part  810 


Mass  Transit  and  Special  Use 
Proiects 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Final  rule. 


SUMMARY:  The  FHWA  is  amending  its 
regulation  on  mass  transit  and  special 
use  highway  projects  to  incorporate 
statutory  changes  mandated  by  the 
Federal-Aid  Highway  Act  of  1981  and 
the  Surface  Transportation  Assistance 
Act  of  1982.  Revisions  are  also  made  to 
update  references  to  other  regulations  or 
statutes  and  to  reflect  administrative 
changes.  The  revisions  provide  the  basic 
criteria  for  determining  whether  mass 
transit  and  special  use  highway  projects 
are  eligible  for  Federal-aid  funding 
under  23  U.S.C.  137. 142.  and  149. 

DATE:  These  final  amendments  are 
effective  on  September  23. 1985. 

For  additional  information,  see 

"SUPPUEMENTARY  INFORMATION." 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Carney,  Office  of  Engineering. 
202^26-0450  or  Hugh  T.  O'Reilly,  Office 
of  the  Chief  Counsel,  202-428-0781, 
Federal  Highway  Administration,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.  e.t.,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  On  April 

26. 1984,  FHWA  published  an  NPRM  (49 
FR  17968)  proposing  to  amend  the 
regulations  on  mass  transit  and  speciil 
use  highway  projects.  The  amendments 
were  to  incorporate  statutory  changes 
and  minor  administrative  provisions. 
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There  were  51  comments  in  response 
to  the  NPRM.  Of  these.  45  were  from 
individual  motorcyclists  or  motorcycle 
associations  presenting  views  on 
§  810.104(e).  The  rest  of  the  comments 
were  from  State  Departments  of 
Transportation,  city  governments  and  a 
public  transit  authority.  All  these 
comments  and  concerns  were 
considered  in  the  development  of  the 
final  rule  as  set  forth  below. 

Discussion  of  Comments 

Section  810.6    Prerequisites  for  Projects 
Authorized  by  23  U.S.C.  137.  142  or  149. 

One  commenter  questioned  the 
proposed  change  to  Section  810.6(a] 
which  added  the  phrase  "or  serving"  to 
projects  which  are  required  to  be  based 
on  the  planning  process  described  in  23 
CFR  Part  450.  As  the  commenter  noted, 
this  change  would  require  that  a  project 
financed  with  secondary  funds  would 
have  to  be  based  on  the  urban 
transportation  planning  process  because 
the  project  wa<!  fo'ind  to  serve  the 
urbanized  area.  A  project  such  as  a 
fringe  parking  lot  outside  the  urbanized 
area  boundary  would  have  to  go  through 
the  urban  planning  process.  The  FHWA 
agrees  that  this  requirement  extends 
beyond  the  intent  of  applicable 
legislation  and  regulations  and  has 
removed  this  provision.  However, 
projects  under  this  final  rule  are  for  the 
primary  purpose  of  improving  urban 
transportation  and,  therefore,  except  as 
otherwise  provided  by  23  CFR  450.202(a) 
they  should  be  coordinated  with  local 
urbanized  area  authorities  which  may 
be  affected,  to  the  extent  necessary,  to 
insure  compatibility  with  the  Urban 
Transportation  Plan.  A  requirement  to 
this  effect  has  been  added  to  the 
language  of  §  810.6(b). 

Section  810. 102    Eligible  projects. 

Two  other  commenters  expressed 
desires  for  more  guidance  and 
discussion  regarding  eligible  projects  in 
§  810.102.  The  guidance  would  explain 
in  more  detail  both  eligibility  of  specific 
work  and  the  types  of  projects  which 
would  be  eligible.  The  purpose  of  this 
regulation  is  to  describe  in  rather 
general  terms  the  types  of  projects 
eligible  for  Federal-aid  highway  funding 
under  sections  137, 142.  and  149  of  Title 
23.  U.S.C.  It  would  be  inappropriate  to 
discuss  at  length  the  specific  parameters 
of  work  eligibility  considering  the 
number  and  diverse  types  of  projects 
which  could  be  subject  to  this 
regulation. 

In  order  to  explain  more  fully  how  to 
determine  what  class  of  funds  might  be 
used  for  projects  eligible  under  this 
section,  paragraph  (c)  of  §  810.106  has 


been  modified.  The  modification 
provides  that  there  is  fiexibility  in  the 
class  of  funds  used  (primary,  secondary, 
and  urban  system  funds)  depending  on 
the  system  on  which  the  project  is 
located  or  the  system  that  substantially 
benefits  from  the  project.  For  Interstate 
funds  to  be  used,  the  Interstate  System 
must  be  the  system  that  substantially 
benefits  from  the  project. 

In  order  to  meet  the  test  of  "system 
that  substantially  benefits."  the  project 
must  be  reasonably  related  to  and  in  the 
proximity  of  roads  and  streets  on  that 
system.  In  this  regard  urban  system 
funds  may  be  used  for  such  a  project 
which  is  physically  located  outside  an 
urbanized  area  provided  the  project  is 
located  on  or  in  close  proximity  to  a 
Federal-aid  system  route  and  can  be 
shown  to  substantially  benefit  the  urban 
system  inside  the  urbanized  area. 

Section  810. 104    Applicability  of  other 
provisions. 

Of  the  51  comments  responding  to  the 
NPRM.  45  were  from  motorcyclists  or 
motorcycle  organizations  presenting  an 
almost  singular  view  regarding 
§  810.104(e).  Their  view  is  that  all 
carpool/HOV  lanes  should  be  made 
available  to  motorcycles.  They  support 
this  view  with  statements  that 
motorcycles  are  very  fuel  efficient,  are 
safer  vehicles,  and  would  be  safer  if 
allowed  to  use  carpool  lanes.  Many  of 
their  views  do  not  pertain  to  the 
language  of  §  810.104(e).  but  rather  that 
FHWA  has  not  taken  the  action 
intended  by  the  legislation.  Some 
questioned  the  validity  of  the  State's 
certification  that  motorcycle  use  of 
carpool  lanes  would  create  a  safety 
hazard.  They  cited  as  an  example  the 
fact  that  the  State  of  Washington  had 
opened  HOV  lanes  to  motorcycles  and 
there  were  no  resulting  safety  problems. 
In  response  to  these  comments.  FHWA 
has  reviewed  its  position  regarding  the 
implementation  of  section  163  of  the 
1982  STAA.  The  provisions  are  viewed 
as  prospective  only  and  they  apply  to 
approval  by  FHWA  of  new  projects  to 
construct,  reconstruct  or  resurface 
carpool  lanes  or  sections  of  a  highway 
which  have  carpool  lanes  within  the 
project  terminal.  The  provisibns  would 
not  apply  to  engineering  or  study 
projects  as  some  of  the  commenters 
suggested.  Based  on  this  review,  FHWA 
proposes  no  change  in  the  language  of 
§  810.104(e)  as  proposed 

In  reference  to  comments  on  the 
validity  of  the  State's  certification. 
FHWA  expects  that  the  States  would 
base  such  certifications  on  valid 
assumptions  and  evaluations  of  the 
safety  issues  involved  as  necessary  to 
support  the  certification.  The  FHWA 


does  not  have  authority  to  go  behind  a 
State's  certification  or  to  argue  the 
validity  of  the  evaluations  used  to 
support  it. 

The  FHWA  appreciates  the  desires  of 
motorcyclists  to  use  carpool  lanes  for 
their  own  safety.  The  introduction  of 
motorcycles  to  existing  HOV  facilities  is 
a  matter  for  determination  by  each  State 
Highway  Agency  subject  to  the  State's 
finding  that  such  use  will  be' safe  and 
will  not  adversely  affect  the  integrity  of 
the  HOV  facility. 

Section  810. 106    Appro  vol  of  fringe  and 
transportation  corridor  parking 
facilities. 

One  commenter  raised  a  question 
about  the  use  of  the  word  "proximate" 
in  §  810.106(a)(2).  As  it  relates  to  fringe 
parking  facilities,  proximate  is  intended 
to  mean  "close".  The  land  for  the 
parking  facility  need  not  abut  the 
Federal-aid  highway,  but  would  have  to 
be  close  enough  to  be  obviously  related 
and  provide  reasonably  direct  access  to 
the  highway. 

One  commenter  suggested  lifting  the 
requirement  in  §  810.106(a)(4)  that  fees 
at  parking  facilities  be  limited  to  the 
cost  of  maintenance  and  operation 
(including  cost  of  shuttle  service).  Lifting 
this  requirement  would  permit  facility 
operators  to  price  the  parking  at  market 
rates  for  some  users  and  give 
preferential  rates  to  parkers  who 
transfer  to  mass  transportation.  The 
FHWA  has  little  flexibility  in  this  area 
because  the  law  is  specific  in  this 
regard.  Fees  may  not  exceed  the  cost  of 
operation  and  maintenance.  This 
language  stems  from  the  basic  tenent  of 
Federal-aid  highway  laws  which 
provides  that  projects  financed  with 
Federal-aid  funds  must  be  free  of  tolls. 

Section  810.212    Use  to  be  without 
charge. 

One  other  commenter  presented  a 
conflict  between  the  provisions  of 
§  810.212  and  State  statutes  in  that  use    • 
of  lands  for  publicly-owned  transit 
facilities  shall  be  without  charge.  The 
State  statutes  have  been  interpreted  to 
require  the  State  to  receive  payment  for 
the  use  of  land  purchased  for  highway 
purposes.  The  effect  of  the  conflict 
between  the  State  statutes  and  §  810.212 
is  to  preclude  the  State  from 
entertaining  any  use  of  highway  right-of- 
way  by  public  mass  transit. 

The  FHWA  does  not  have  much 
latitude  because  23  U.S.C.  142(g) 
provides  for  the  use  to  be  without 
charge.  The  problem  in  one  State  would 
not  seem  to  warrant  extending  the 
regulation  beyond  the  law. 
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Section  810.304    Submission  of  projects. 

Section  105(d)  of  the  1982  STAA 
requires  that  each  State  use  40  percent 
of  its  apportionment  of  Federal-aid 
urban  system  funds  for  work  to 
reconstruct,  rehabilitafe,  resurface  and 
restore  existing  highway  facilities  (4R). 
The  requirement  is  applicable  to  funds 
apportioned  for  FY  1984, 1985  and  1988 
unless  the  State  certifies  to  the 
Secretary  of  the  Department  of 
Transportation  that  the  percentage  is  in 
excess  of  the  4R  needs,  in  which  case 
those  funds  also  may  be  used  for  eligible 
FAUS  purposes,  including  nonhighway 
public  mass  transit  projects. 

These  requirements  are  monitored  on 
a  statewide  basis  which  will  afford 
some  flexibility  in  meeting  the  minimum 
40  percent  and  are  not  a  direct  burden 
on  any  particular  urban  area.  For 
example  an  individual  urbanized  area 
could  use  less  than  40  percent  of  its 
urban  system  funds  for  4R  work  if  the 
other  areas  and  the  State  obligated 
sufficient  funds  to  accomplish  the 
minimum  percentage. 

The  intent  of  the  provision  in 
§  810.304(b)  is  to  have  the  State  assess 
the  effect  of  the  proposed  use  of  urban 
system  funds  for  a  nonhighway  public 
mass  transit  project  on  the  ability  of  the 
State  to  meet  the  40  percent  requirement 
before  the  transfer  is  made. 

The  FHWA  has  determined  that  this 
document  is  neither  a  major  rule  under 
Executive  Order  12291  nor  a  significant 
regulation  under  DOT  regulatory 
procedures.  The  FHWA  has  also 
determined  that  the  change  reflected  in 
this  action  will  have  only  minimal 
economic  impact.  The  proposed 
revisions  are  more  in  the  nature  of 
technical  and  terminology  amendments 
and  are  generally  incorporating 
statutory  requirements.  Accordingly,  a 
full  regulatory  evaluation  is  not 
required.  For  this  reason  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
it  is  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway 
Research,  Planning,  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.) 

List  of  Subjects  in  23  CFR  Part  810 

Grant  Program — transportation, 
Highways  and  roads,  Mass 
transportation.  Parking. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Title  23,  Code  of 


Federal  Regulations,  by  revising  Part  810 
to  read  as  set  forth  below. 

Issued  on:  August  14. 1985. 
Letter  P.  Lamm. 

Deputy  Administrator. 

PART  810— MASS  TRANSIT  AND 
SPECIAL  USE  HIGHWAY  PROJECTS 

Subpart  A— General 

Sec. 

810.2    Purpose. 

810.4    Derinitions. 

810.6    Prerequisites  for  project  authorized  by 

23  U.S.C.  137, 142.  or  149. 
810.8    Coordination. 

Subpart  B— Highway  Public  Transportation 
Projects  and  Special  Use  Highway  Facilities 

810.100    Purpose. 

810.102    Eiigible  projects. 

810.104    Applicability  of  other  provisions. 

810.106    Approval  of  fringe  and 

transportation  corridor  parking  facilities. 
810.108    Designation  of  existing  facilities. 

Subpart  C— Maldng  Highway  Rights-of-Way 
Available  for  Mass  Transit  Projects 

810.200    Purpose. 

610.202    Applicability. 

810.204    Application  by  mass  transit 

authority. 
810.206    Review  by  the  State  Highway 

Agency. 
810.208    Action  by  the  Federal  Highway 

Administrator. 
810.210    Authorization  for  use  and 

occupancy  by  mass  transit. 
810.212    Use  to  be  without  charge. 

Subpart  D— Federal-Aid  UrtMin  System 
Nonhighway  Public  Mass  Transit  Projects 

810.300    Purpose. 
810.302    Eligible  projects. 
610.304    Submission  of  projects. 
810.306    Reservation  of  funds. 
810.308    Approval  of  urban  system 

nonhighway  public  mass  transit  projects. 
810.310    Applicability  of  other  provisions. 

Authority:  23  U.S.C.  137, 142, 149  and  315; 
sec.  4  of  Pub.  L.  97-134,  95  Stat.  1699;  sees. 
118, 120,  and  163  of  Pub.  L.  97-424,  96  Stat. 
2097:  49  CFR  1.48(b)  and  1.51(f). 

Subpart  A— General 

§  810.2    Purpose. 

The  purpose  of  this  regulation  is  to 
implement  sections  137. 142.  and  149  of 
title  23,  U.S.C. 

§810.4    Definitions. 

(a)  Except  as  otherwise  provided 
terms  defined  in  23  U.S.C.  101(a)  are 
used  in  this  subpart  as  so  defined. 

(b)  The  following  terms,  where  used  in 
the  regulations  in  this  subpart  have  the 
following  meanings: 

(1)  Exclusive  or  preferential  high 
occupancy  vehicle,  truck,  or  emergency 
vehicle  lanes-one  or  more  lanes  of  a 
highway  facility  or  an  entire  highway 
facility  where  high  occupancy  vehicles, 


trucks  or  emergency  vehicles  or  any 
combination  thereof,  are  given,  at  all 
times  or  at  any  regularly  scheduled 
times,  a  priority  or  preference  over  some 
or  all  other  vehicles  moving  in  the 
general  stream  of  mixed  highway  traffic 
Carpool  lane(s) — is  any  high  occupancy 
vehicle  lane  which  allows  use  by 
carpools. 

(2)  Fringe  and  transportation  corridor 
parking  facilities — those  facilities  which 
are  intended  to  be  used  for  the 
temporary  storage  of  vehicles  and  which 
are  located  and  designed  so  as  to 
facilitate  the  safe  and  convenient 
transfer  of  persons  traveling  in  such 
vehicles  to  and  from  high  occupancy 
vehicles  and/or  public  mass 
transportation  systems  including  rail. 
The  term  "parking  facilities"  includes 
but  is  not  limited  to  access  roads, 
buildings,  structures,  equipment, 
improvements  and  interests  in  land. 

(3)  High  occupancy  vehicle — a  bus  or 
other  motorized  passenger  vehicle  such 
as  a  carpool  or  vanpool  vehicle  used  for 
ridesharing  purposes  and  occupied  by  a 
specified  minimum  number  of  persons. 

(4)  Highway  traffic  control  devices — 
traffic  control  devices  as  defined  by  the 
currently  approved  "Manual  on  Uniform 
Traffic  Control  Devices  for  Streets  and 
Highways."  ' 

(5)  Metropolitan  Planning 
Organization — that  organization 
designated  as  being  responsible, 
together  with  the  State,  for  carrying  out 
the  provisions  of  23  U.S.C.  134,  as 
required  by  23  U.S.C.  104(f)(3),  and 
capable  of  meeting  the  requirements  of 
sections  3(e)(1),  5(1),  8  (a)  and  (cj  and 
9(e)(3)(G)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
49  U.S.C.  1602(e)(1).  1604(1).  1607  (a)  and 
(c)  and  1607a(e)(3](G).  This  organization 
shall  be  the  forum  for  cooperative 
transportation  decisionmaking. 

(6)  Nonhighway  public  mass  transit 
project — a  project  to  develop  or  improve 
public  mass  transit  facilities  or 
equipment.  A  project  need  not  be 
physically  located  or  operated  on  a 
route  designated  as  part  of  the  Federal- 
aid  urban  system,  but  must  be  included 
in  and  related  to  a  program  for  the 
development  or  improvement  of  an 
urban  public  mass  transit  system  which 
includes  the  purchase  and  rehabilitation 
of  passenger  buses  and  rolling  stock  for 
fixed  rail  facilities,  and  the  purchase, 
construction,  reconstruction  or 
improvement  of  fixed  rail  passenger 
operating  facilities.  Such  projects  may 
also  include  the  construction, 
reconstruction  or  rehabilitation  of 


'  The  MUTCD  is  incorporated  by  reference  a(  23 
CFR  625.3. 
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passenger  loading  and  unloading 
facilities  for  either  bus  or  rail 
passengers. 

(7)  Passenger  loading  areas  and 
facilities  (including  shelters) — areas  and 
facilities  located  at  or  near  passenger 
loading  points  for  safety,  protection, 
comfort,  or  convenience  of  high 
occupancy  vehicle  passengers.  The  term 
"areas  and  facilities"  includes  but  is  not 
limited  to  access  roads,  buildings, 
structures,  equipment,  improvements, 
and  interest  in  land. 

(8)  Responsible  local  officials — (i)  In 
areas  under  50.000  population,  the 
principal  elected  officials  of  general 
purpose  local  governments:  or  (ii)  In 
urbanized  areas,  the  principal  elected 
officials  of  general  purpose  local 

.  governments  acting  through  the 
Metropolitan  Planning  Organization. 

§  S10.6    Pr«rm|uteitM  for  projects 
authorizad  by  23  U^C.  137, 142.  or  149. 

(a)  Projects  in  an  urbanized  area  must 
be  based  on  a  continuing  comprehensive 
transportation  planning  process,  carried 
on  in  accordance  with  23  U.S.C.  134  as 
prescribed  in  23  CFR  Part  450.  Subpart  A 
and  included  in  the  transportation 
improvement  program  required  by  23 
CFR  Part  450.  Subpart  B. 

(b)  Except  as  otherwise  provided  by 
23  CFR  450.202.  projects  under  this 
subpart  located  outside  the  urbanized 
area  boundaries  should  be  coordinated 
with  the  appropriate  local  officials  of 
the  urbanized  area  as  necessary  to 
insure  compatibility  with  the  area's 
urban  transportation  plan. 

(c)  All  proposed  projects  must  be 
included  in  a  program  of  projects 
approved  pursuant  to  23  CFR  Part  630. 
Subart  A  (Federal-Aid  Program 
Approval  and  Authorization). 

S  810.8    Coordination. 

The  Federal  Highway  Administrator 
and  the  Urban  Mass  Transportation 
Administrator  shall  coordinate  with 
each  other  on  any  projects  involving 
public  mass  transit  to  facilitate  project 
selection,  approval  and  completion. 

Subpart  B— Highway  Public 
Transportation  Projects  and  Special 
Use  Highway  Facilities 

§810.100    Purpose. 

The  purpose  of  the  regulations  in  this 
subpart  is  to  implement  23  U.S.C.  137, 
142(a)(1),  142(b),  and  149,  which 
authorize  various  highway  public  mass 
transportation  improvements  and 
special  use  highway  facilities  as 
Federal-aid  highway  projects. 

§810.102    Eligibto  projects. 

Under  this  subpart  the  Federal 
Highway  Administrator  may  approve  on 


any  Federal-aid  system  projects  which 
facilitate  the  use  of  high  occupancy 
vehicles  and  public  mass  transportation 
systems  so  as  to  increase  the  traffic 
capacity  of  the  Federal-aid  system  for 
the  movement  of  persons.  Eligible 
projects  include: 

(a)  Construction  of  exclusive  or 
preferential  high  occupancy  vehicle, 
truck,  or  emergency  vehicle  lanes, 
except  the  construction  of  exclusive  or 
preferential  lanes  limited  to  use  by 
emergency  vehicles  can  be  approved 
only  on  the  Federal-aid  Interstate 
System: 

(b)  Highway  traffic  control  devices; 

(c)  Passenger  loading  areas  and 
facilities  (including  shelters)  that  are  on 
or  serve  a  Federal-aid  system:  and 

(d)  Construction  or  designation  of 
fringe  and  transportation  corridor 
parking  facilities.  For  parking  facilities 
located  in  the  central  business  district 
the  Federal-aid  project  must  be  limited 
to  space  reserved  exclusively  for  the 
parking  of  high  occupancy  vehicles  used 
for  carpools  or  vanpools. 

§  810.104    Applicability  of  other  provisions. 

(a)  Projects  authorized  under  §  810.102 
shall  be  deemed  to  be  highway  projects 
for  all  purposes  of  Title  23,  U.S.C,  and 
shall  be  subject  to  all  regulations  of  Title 
23.  CFR. 

(b)  Projects  approved  under  this 
subpart  on  the  Federal-aid  Interstate 
System  for  exclusive  or  preferential  high 
occupancy  vehicle,  truck,  and 
emergency  vehicle  lanes  are  excepted 
from  the  minimum  four-lane  requirement 
of  23  U.S.C.  109(b). 

(c)  Exclusive  or  preferential  lanes  on 
the  Interstate  System,  including 
approaches  and  directly  related 
facilities,  can  be  constructed  with 
Interstate  construction  funds  only  if  they 
were  approved  in  the  1981  Interstate 
Cost  Estimate. 

(d)  The  Federal  proportional  share  of 
a  project  approved  under  this  subpart 
shall  be  as  provided  in  23  U.S.C.  120  for 
the  class  of  funds  involved.  The  Federal 
share  for  Interstate  substitution  projects 
is  85  percent  except  for  signalization 
projects  which  may  be  100  percent  as 
provided  by  23  U.S.C.  120(d).  The 
provisions  of  section  120(d)  Title  23 
U.S.C.  may  also  be  applied  to  regularly 
funded  projects  under  Section  810.102  of 
this  subpart  as  follows: 

(1)  Signalization  projects. 

(2)  Passenger  loading  area  and 
facilities  which  principally  serve 
carpools  and  vanpools. 

(3)  Fringe  and  transportation  corridor 
parking  facilities  or  portions  thereof 
which  are  reserved  exclusively  for  use 
by  carpool  and  vanpool  passengers  and 
vehicles. 


(e)  As  required  by  section  163  of  the 
Surface  Transportation  Assistance  Act 
of  1982.  approval  of  Federal-aid  highway 
funding  for  a  physical  construction  or 
resurfacing  project  having  a  carpool 
lane(s)  within  the  project  limits  may  not 
be  granted  unless  the  project  allows  the 
use  of  the  carpool  lane(s)  by 
motorcycles  or  it  is  certified  by  the  State 
that  such  use  will  create  a  safety 
hazard.  This  requirement  does  not  apply 
to  high  occupancy  vehicle  lanes  which 
exclude  carpools  or  fo  carpool  lanes 
constructed  by  the  State  without  the  use 
of  Federal-aid  Highway  funds.  The  issue 
of  the  extent  of  utilization  of  these 
facilities  including  those  constructed 
prior  to  January  6. 1982  with  Federal-aid 
Highway  funds  is  a  matter  for  individual 
determination  by  the  State  Highway 
Agency. 

§810.106    Approval  of  fringe  and 
transportation  corridor  parking  facilities. 

(a)  In  approving  fringe  and 
transportation  corridor  parking 
facilities,  the  Federal  Highway 
Administrator: 

(1)  Shall  make  a  determination  that 
the  proposed  parking  facility  will  benefit 
the  Federal-aid  systems  by  improving  its 
traffic  capacity  for  the  movement  of 
persons; 

(2)  May  approve  acquisition  of  land 
proximate  to  the  right-of-way  of  a 
Federal-aid  highway; 

(3)  May  approve  construction  of 
publicly-owned  parking  facilities  on 
land  within  the  right-of-way  of  any 
Federal-aid  highway,  including  the  use 
of  the  airspace  above  and  below  the 
established  gradehne  of  the  highway 
pavement,  and  on  land,  acquired  with  or 
without  Federal-aid  funds  which  is  not 
within  the  right-of-way  of  any  Federal- 
aid  highway  but  which  was  acquired  in 
accordance  with  the  Uniform  Relocation 
Assistance  and  Land  Acquisition 
Policies  Act  of  1970  (84  Stat.  1894.  42 
U.S.C.  4601  e^se^.); 

(4)  May  permit  the  charging  of  fees  for 
the  use  of  the  facility,  except  that  the 
rate  of  the  fee  shall  not  be  in  excess  of 
that  required  for  maintenance  and 
operation  and  the  cost  of  providing 
shuttle  service  to  and  from  the  facility 
(including  compensation  to  any  person 
for  operating  such  facility  and  for 
providing  such  shuttle  service); 

(5)  Shall  determine  that  the  State,  or 
the  political  subdivision  thereof,  where 
the  project  is  to  be  located,  or  any 
agency  or  instrumentality  of  such  State 
or  political  subdivision,  has  the 
authority  and  capability  of  constructing, 
maintaining,  and  operating  the  facility. 

(6)  Shall  receive  assurance  from  the 
State  that  the  facility  will  remain  in 
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public  ownershp  as  long  as  the  facility  is 
needed  and  that  any  change  in 
ownership  shall  have  prior  FHWA 
approval; 

(7)  Shall  enter  into  an  agreement  with 
the  State,  political  subdivision,  agency, 
or  instrumentality  governing  the 
financing,  maintenance,  and  operation 
of  the  parking  facility;  and 

(8)  Shall  approve  design  standards  for 
constructing  the  facility  as  developed  in 
cooperation  with  the  State  highway 
agency. 

(b)  A  State  political  subdivision, 
agency,  or  instrumentality  thereof  may 
contract  with  any  person  to  operate  any 
parking  facility  constructed  under  this 
section. 

(c)  In  authorizing  projects  involving 
fringe  and  transportation  corridor 
parking  facilities,  the  class  of  Federal- 
aid  funds  (primary,  secondary,  or  urban 
system)  used  for  projects  under  this 
subpart  may  be  either  funds  designated 
for  the  Federal-aid  system  on  which  the 
facility  is  located  or  the  Federal-aid 
system  substantially  benefited.  For 
Interstate  funds  to  be  used  for  such 
eligible  projects  the  Federal-aid 
Interstate  system  must  be  the  system 
which  substantially  benefits.  The 
benefiting  system  is  that  system  which 
would  have  otherwise  carried  the  high 
occupancy  vehicle  or  rail  passengers  to 
their  destination.  Interstate  construction 
funds  may  be  used  only  where  the 
parking  facility  was  approved  in  the 
1981  Interstate  Cost  Estimate  and  is 
constructed  in  conjunction  with  a  high 
occupancy  vehicle  lane  approved  in  the 
1981  Interstate  Cost  Estimate. 

§  8 1 0. 1 08    Designation  of  existing  facilities. 

(a)  In  accordance  with  the  provisions 
of  23  CFR  810.102,  the  Federal  Highway 
Administrator  may  approve  on  any 
Federal-aid  system  the  work  necessary 
to  designate  existing  parking  facilities 
(such  as  at  shopping  centers  or  other 
public  or  private  locations)  for  fringe 
and  transportation  corridor  parking. 

(1)  Eligible  activities  include  the 
acquisition  of  or  the  initial  and  renewal 
costs  for  leasing  existing  parking  space, 
signing  of  and  modifications  to  existing 
facilities,  trail  blazer  signs,  and 
passenger  loading  areas  and  facilities. 

(2)  The  approval  criteria  in  23  CFR 
810.106  (a)(1),  (4),  (5),  (7)  and  (8)  apply  to 
these  parking  facilities. 

(b)  In  accordance  with  the  provisions 
of  23  CFR  810.102,  the  Federal  Highway 
Administrator  may  approve  on  any 
Federal-aid  system  the  work  necessary 
to  designate  existing  highway  lanes  as 
high  occupancy  vehicle  lanes. 

(1)  Eligible  activities  include 
preliminary  engineering,  signing, 
pavement  marking,  traffic  control 


devices,  minor  physical  modifications 
and  initial  inspection  or  monitoring  of 
use. 

(2)  Such  improvements  may  be 
approved  on  any  public  road  if  they 
facilitate  more  efficient  use  of  any 
Federal-aid  highway. 

(c)  Interstate  construction  funds  may 
be  used  only  where  the  proposed 
projects  were  approved  in  the  1981 
Interstate  Cost  Estimate. 

Subpaii  C— Making  Highway  Rights-of- 
Way  Available  for  Mass  Transit 
Projects 

§  810.200    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  23  U.S.C.  142(g).  which 
permits  the  Federal  Highway 
Administrator  to  authorize  a  State  to 
make  available  to  a  publicly-owred 
mass  transit  authority  existing  highway 
rights-of-way  for  rail  or  other  non- 
highway  public  mass  transit  faciUties. 

§  810.202    Applicability. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  the  rights-of-way  of  all 
Federal-aid  highways  in  which  Federal- 
aid  highway  funds  have  participated  or 
will  participate  in  any  part  of  the  cost  of 
the  highway. 

(b)  The  provisions  of  this  subpart  do 
not  preclude  acquisition  of  rights-of-way 
for  use  involving  mass  transit  facilities 
under  the  provisions  of  Subparts  B  and 
D  of  this  part.  Rights-of-way  made 
available  under  this  subpart  may  be 
used  in  combination  with  rights-of-way 
acquired  under  Subparts  B  and  D  of  this 
part. 

§  810.204    Application  by  mass  transit 
authority. 

A  publicly-owned  mass  transit 
authority  desiring  to  utilize  land  existing 
within  the  publicly  acquired  right-of- 
way  of  any  Federal-aid  highway  for  a 
rail  or  other  nonhighway  public  mass 
transit  facility  may  submit  an 
application  therefor  to  the  State 
highway  agency. 

§  810.206  Review  by  the  State  Highway 
Agency. 

The  State  highway  agency,  after 
reviewing  the  application,  may  request 
the  Federal  Highway  Administrator  to 
authorize  the  State  to  make  available  to 
the  publicly-owned  mass  transit 
authority  the  land  needed  for  the 
proposed  facility.  A  request  shall  be 
accompanied  by  evidence  that 
utilization  of  the  land  for  the  proposed 
purposes  will  not  impair  future  highway 
improvements  or  the  safety  of  highway 
users. 


S  810.208    Action  by  ttte  Federal  Higliway 
Administrator. 

The  Federal  Highway  Administrator 
may  authorize  the  State  to  make 
available  to  the  publicly-owned  mass 
transit  authority  the  land  needed  for  the 
proposed  facility,  if  it  is  determined  that 

(a)  The  evidence  submitted  by  the 
State  highway  agency  under  Section 
810.206  is  satisfactory; 

(b)  The  public  interest  will  be  served 
thereby;  and 

(c)  The  proposed  action  in  urbanized 
areas  is  based  on  a  continuing, 
comprehensive  transportation  planning 
process  carried  on  in  accordance  with 
23  U.S.C.  134  as  described  under  23  CFR 
Part  450.  Subpart  A. 

$810,210    Authorization  for  use  and 
occupancy  by  mass  transtt. 

(a)  Upon  being  authorized  by  the 
Federal  Highway  Administrator,  the 
State  shall  enter  into  a  written 
agreement  with  the  publicly-owned 
mass  transit  authority  relating  to  the  use 
and  occupancy  of  highway  right-of-way 
subject  to  the  following  conditions: 

(1)  That  any  significant  revision  in  the 
design,  construction,  or  use  of  the 
facility  for  which  the  land  was  made 
available  shall  receive  prior  review  and 
approval  by  the  State  highway  agency. 

(2)  The  use  of  the  lands  made 
available  to  the  publicly-owned  mass 
transit  authority  shall  not  be  transferred 
to  another  party  without  the  prior 
approval  of  the  State  highway  agenc>'. 

(3)  That,  if  the  publicly-owned  mass 
transit  authority  fails  within  a 
reasonable  or  agreed  time  to  use  the 
land  for  the  purpose  for  which  it  was 
made  available,  or  if  it  abandons  the 
land  or  the  facility  developed,  such  use 
shall  terminate.  Any  abandoned  facility 
developed  or  under  development  by  the 
publicly-owned  mass  transit  authority 
which  was  financed  all  or  in  part  with 
Federal  funds  shall  be  disposed  of  in  a 
manner  prescribed  by  OMB  Circular  A- 
102,  Attachment  N.  The  land  shall  revert 
to  the  State  for  its  original  intended 
highway  purpose. 

(b)  A  copy  of  the  use  and  occupancy 
agreement  and  any  modification  under 
paragraphs  (a)  (1).  (2),  and  (3)  of  this 
section  shall  be  forwarded  to  the 
Federal  Highway  Administrator. 

§810.212    Use  to  be  without  charge. 

The  use  and  occupancy  of  the  lands 
made  available  by  the  State  to  the 
publicly-owned  transit  authority  shall  be 
without  charge.  Costs  incidental  to 
making  the  lands  available  for  mass 
transit  shall  be  borne  by  the  publicly- 
owned  mass  transit  authority. 
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Subpart  D— Federal-Aid  Urban  System 
Nonhjghway  Public  Mass  Transit 
Projects 

§  810.300    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  23  U.S.C  142(a)(2).  which 
allows  the  Urban  Mass  Transportation 
Administrator,  by  delegation  of  the 
Secretary,  to  approve  nonhighway 
public  mass  transit  projects  as  Federal- 
aid  urban  system  projects. 

§  810.302    Eligible  projects. 

(a)  Eligible  projects  are  those  defined 
as  nonhighway  public  mass  transit 
projects  in  Section  810.4  of  this  part 
subject  to  the  limitations  in  paragraph 
(b)  of  this  section. 

(b)  All  projects  under  this  subpart  for 
the  construction,  reconstruction,  or 
improvement  of  fixed  rail  facilities  shall 
be  located  within  the  urban  boundaries 
established  under  23  U.S.C.  101(a). 

§  810.304    Submission  of  projects. 

(a)  An  application  for  an  urban 
■4^'stem  nonhighway  public  mass  transit 

project  shall  be  developed  by  a  public 
body  as  defined  under  the  UMTA 
Discretionary  Capital  Assistance 
Program  and  shall  be  prepared  in 
accordance  with  procedures  for  the 
same  Discretionary  Capital  Assistance 
program. 

(b)  The  application  shall  be  submitted 
concurrently  to  the  State  highway 
agency  and  to  the  UMTA  Administrator. 
The  State  highway  agency*  if  it  concurs, 
shall  submit  a  request  to  the  FHWA 
Administrator  for  a  reservation  of 
apportioned  Federal-aid  urban  system 
funds.  The  State  shall  include  in  its 
submission  advice  that  such  reservation 
of  funds  will  not  impair  its  ability  to 
comply  with  the  provisions  of  section 
105(d)  of  Pub.  L  97-424  (if  a  State 
certifies  it  does  not  need  forty  percent  of 
its  Federal-aid  urban  system  funds  for 
4R  work,  and  the  Secretary  accepts  such 
certification,  the  State  may  spend  that 
unneeded  amount  for  other  eligible 
FAUS  purpose,  including  nonhighway 
public  mass  transit  projects). 

§  810.306    Reservation  of  funds. 

(a)  The  FHWA  Administrator  shall 
review  the  State  request,  determine 
whether  sufficient  Federal-aid  urban 
system  funds  are  available,  and  notify 
the  State  highway  agency  and  the 
UMTA  Administrator  of  the  reservation 
of  funds. 

(b)  The  apportioned  funds  reserved 
for  the  proposed  project  under 
paragraph  (a)  of  this  section  shall 
remain  available  for  obligation  unless 
the  FHWA  Administrator  is  notified  that 
the  application  has  been  disapproved  by 


the  UMTA  Administrator,  or  unless  the 
responsible  local  officials  in  whose 
jurisdiction  the  project  is  to  be  located 
and  the  State  highway  agency  jointly 
request  the  withdrawal  of  the  project 
application. 

§  810.308    Approval  of  urban  system 
nonhighway  public  mass  transit  projects. 

(a)  An  urban  system  public  mass 
transit  project  may  be  approved  by  the 
UMTA  Administrator  when  it  is 
determined  that: 

(1)  The  application  and  project  are  in 
accordance  with  the  current  UMTA 
procedures  relating  to  discretionary 
capital  assistance  grants:  and 

(2)  Notification  has  been  received 
from  the  FHWA  Administrator  that 
sufficient  apportioned  Federal-aid  urban 
system  funds  are  available  to  finance 
the  Federal  share  of  the  cost  of  the 
proposed  project. 

(b)  Approval  of  the  plans, 
specifications,  and  estimates  of  a 
nonhighway  public  mass  transit  project 
shall  be  deemed  to  occur  on  the  date  the 
UMTA  Administrator  approves  the 
project  application.  This  approval  which 
is  subject  to  the  availability  of 
obligation  authority  at  the  time  of 
approval,  will  obligate  the  United  States 
to  pay  its  proportional  share  of  the  cost 
of  the  project. 

(c)  Upon  approval  of  an  urban  system 
nonhighway  public  mass  transit  project, 
the  UMTA  Administrator  will  execute  a 
grant  contract  covering  implementation 
of  the  project. 

§  810.310    Applicability  of  other  provisions. 

The  Federal  proportional  share  of  the 
cost  of  an  urban  system  nonhighway 
public  mass  transit  project  approved 
under  this  subpart  shall  be  equal  to  the 
Federal  share  which  would  have  been 
paid  if  the  project  were  a  highway 
project  as  determined  under  23  U.S.C. 
120(a). 

[PR  Doc.  8S-20078  Filed  8-21-85:  8:45  am] 
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Coast  Guard 

33  CFR  Part  3 
[CGD  85-052] 

Mobile  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone  Boundary 
Realignment 

agency:  Coast  Guard,  DOT. 
action:  final  rule. 

summary:  This  rule  adds  a  5-mile 
section  of  the  Tennessee-Tombigbee 
Waterway,  south  of  the  Bay  Springs 
Lock  and  Dam.  to  the  Mobile,  Alabama 


Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone.  This  section  is  located 
within  the  Eighth  Coast  Guard  District 
boundary,  but  is  not  currently  included 
in  any  Marine  Inspection  Zone  or 
Captain  of  the  Port  Zone.  This  rule 
corrects  the  discrepancy  by  adding  this 
section  to  the  adjacent  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone  in  the  Eighth  Coast  Guard  District. 

EFFECTIVE  DATE:  August  22, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Michael  V.  Franchini.  Project 
Manager,  Office  of  Marine  Environment 
and  Systems,  telephone  202-426-9578. 
Normal  working  hours  are  between  7:00 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  except  holidays. 

SUPPLEMENTARY  INFORMATION:  Since  ' 
these  amendments  are  matters  relating 
to  agency  organization,  they  are  exempt 
from  the  notice  of  proposed  rulemaking 
requirements  in  5  U.S.C.  553(b)(3)(A). 
and  since  these  amendments  are  not 
substantive,  they  may  be  made  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register  under  5  U.S.C. 
553(d)(3). 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposed  rulemaking  are 
Lieutenant  Michael  V.  Franchini.  Project 
Manager,  of  the  Office  of  Marine 
Environment  and  Systems,  and 
Lieutenant  David  M.  Shippert,  Project 
Counsel,  of  the  Office  of  Chief  Counsel. 

Discussion 

When  33  CFR  3.40-10  was 
promulgated  on  September  5. 1974  (39 
FR  32131)  the  Tennessee-Tombigbee 
Waterway  did  not  exist.  In  a  final  rule 
on  January  16. 1978  (43  FR  2372)  the 
Eighth  Coast  Guard  District  boundary 
was  revise^  to  include  the  proposed 
canal  section  of  the  waterway,  which 
begins,  going  south,  at  the  Bay  Springs 
Lock  and  Dam.  However,  the  revision 
did  not  include  the  northernmost  5  miles 
of  the  canal  section  in  a  Marine 
Inspection  Zone  or  Captain  of  the  Port 
Zone.  The  discrepancy  was  discovered 
by  personnel  at  the  Mobile  Marine 
Inspection  and  Captain  of  the  Port 
Office  in  November  1984  before  the 
waterway  opened. 

Regulatory  Evaluation 

This  final  rule  is  exempt  from  the 
provisions  of  Executive  Order  12291 
since  it  pertains  to  matters  of  agency 
organization  as  provided  in  section 
1(a)(3)  of  the  Order.  However,  it  is  noted 
that  this  final  rule  is  considered  to  be 
non-major  under  Executive  Order  12291 
and  nonsignificant  under  DOT 
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regulatory  policies  and  procedures  (44 
FR  11034;  February  26, 1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  Coast  Guard 
marine  safety  activities  in  the  area  do 
not  change.  This  5-miie  section  of  the 
waterway  is  assigned  to  a  Marine 
Inspection  and  Captain  of  the  Port 
Office,  so  that  personnel  from  that  office 
can  respond  and  can  plan  to  respond  if 
any  marine  casualties  occur  there.  Since 
the  impact  of  this  final  rule  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  3 

Marine  safety,  Organization  and 
functions  (government  agencies}. 

PART  3— [AMENDED] 

In  consideration  of  the  preceding. 
Subchapter  A,  Chapter  I,  Title  33  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  3  is 
revised  to  read  as  set  forth  below  and 
the  authority  citations  following 
individual  sections  within  the  Part  are 
removed. 

Authority:  5  U.S.C.  552;  14  U.S.C.  92,  93,  632, 
633;  49  U.S.C.  108:  49  CFR  1.45, 1.46. 

2.  By  revising  S  3.40-10(b)  to  read  as 
follows: 

§  3.40-10    Mobile  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone 

***** 

(b)  The  boundary  of  the  Mobile 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  starts  at  the  Florida  coast 
83°50'  W.  longitude;  thence  due  north  to 
30°15'  N.  latitude,  83°50'  W.  longitude; 
thence  due  west  to  30*15'  N.  latitude. 
84°45'  W.  longitude;  thence  due  north  to 
the  southern  bank  of  the  Jim  Woodruff 
Reservoir  at  84°45'  W.  longitude;  thence 
northeasterly  along  the  eastern  bank  of 
the  Jim  Woodruff  Reservoir  and 
northerly  along  the  eastern  bank  of  the 
Flint  River  to  32*20'  N.  latitude,  84*02' 
W.  longitude;  thence  northwesterly  to 
the  intersection  of  the  Georgia-Alabama 
boundary  at  32*53'  N.  latitude;  thence 
northerly  along  the  Georgia-Alabama 
boundary  to  34'  N.  latitude;  thence  due 
west  to  the  Alabama-Mississippi 
boundary  at  34*N.  latitude;  thence 
northerly  along  the  Alabama-Mississippi 
boundary  to  the  southern  boundary  of 
Tishomingo  County,  Mississippi;  thence 
westerly  along  the  southern  boundaries 
of  Tishomingo  and  Prentiss  Counties, 
Mississippi,  including  that  area  of  the 
Tennessee-Tombigbee  Waterway  south 
of  the  Bay  Springs  Lock  and  Dam; 


thence  southerly  and  westerly  along  the 
eastern  and  southern  boundaries  of  Lee 
and  Chickasaw  Counties,  Mississippi  to 
89*  W.  longitude;  thence  diie  south  to  the 
southeastern  bank  of  the  Pearl  River  at 
89*  W.  longitude;  thence  southwesterly 
along  the  southeastern  bank  of  the  Pearl 
River;  thence  southwesterly  along  the 
eastern  bank  of  the  Ross  Barnett 
Reservoir;  thence  southerly  along  the 
eastern  bank  of  the  Pearl  River  to  the 
sea. 

Dated:  August  14, 1985. 
Peter  J.  Rots, 

Commodore,  U.S.  Coast  Guard,  Chief.  Office 

of  Marine  Environment  and  System. 

|FR  Doc.  85-20099  Filed  8-21-85;  8:45  am] 

BILLING  CODE  4910-14-M 


33  CFR  Part  100 
(CG02  85-38] 

Special  Local  Regulations;  Gallipolis 
2nd  Annual  Regatta 

August  19. 1985. 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  Mile  269.0  to  270.0. 
OHIO  RIVER.  The  "GALLIPOLIS  2nd 
ANNUAL  REGATTA",  an  approved 
marine  event,  will  be  held  on  August  24 
and  25. 1985.  at  GALLIPOLIS.  OHIO. 
These  special  local  regulations  are 
needed  to  provide  for  the  safety  of  life 
and  property  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATES:  These  regulations  will 
be  effective  from  9:00  a.m.  on  August  24. 
and  terminate  at  6:00  p.m.  on  August  25. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lcdr.  B.J.  Willis.  Chief,  Boating 
Teclmical  Branch  Second  Coast  Guard 
District,  1430  Olive  St.,  St.  Louis.  MO 
63103. 

SUPPLEMENTARY  INFORMATION:  These 
special  local  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
Part  100.35.  for  the  purpose  of  promoting 
the  safety  of  life  and  property  on  the 
Ohio  River  between  miles  269.0  and 
270.0  during  the  "GALLIPOLIS  2nd 
ANNUAL  REGATTA".  August  24  and 
25. 1985.  This  event  will  consist  of 
outboard  hydroplane  and  runabout  boat 
races,  which  could  pose  hazards  to 
navigation  in  the  area.  Therefore,  these 
special  local  regulations  are  deemed 
necessary  for  the  promotion  of  safety  of 
life  and  property  in  the  area  during  this 
event.  A  notice  of  proposed  rule  making 
has  not  been  published  for  these 
regulations  and  they  are  being  made 
effective  less  than  60  days  from  the  date 


of  publication.  Following  normal  rule 
making  procedures  would  have  been 
impracticable.  The  application  for  this 
event  was  not  received  until  ]idy  IS, 
1985,  and  there  was  insufHcient  time  in 
which  to  publish  proposed  rules  in 
advance  of  the  event,  or  to  provide  for  a 
delayed  effective  date.  These 
regulations  have  been  reviewed  under 
the  provisions  of  Executive  Order  12291 
and  have  been  determined  not  to  be  a 
major  rule.  This  conclusion  follows  from 
the  fact  that  the  duration  of  the 
regulated  area  is  short.  In  addition, 
these  regulations  are  considered  to  be 
nonsignificant  in  accordance  with 
guidelines  set  forth  in  the  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations  (DOT  Order 
2100.5  of  5-22-80).  An  economic 
evaluation  has  not  been  conducted 
since,  for  the  reasons  discussed  above, 
its  impact  is  expected  to  be  minimal.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  it  is 
also  certified  that  these  rules  will  not 
have  a  significant  Economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  necessary  to  ensure  the 
protection  of  life  and  property  in  the 
area  during  the  event 

Drafting  Information 

The  drafters  of  this  regulation  are 
BMCM  W.L.  Giessman.  USCGR,  project 
officer.  Boating  Technical  Branch,  and 
LI.  R.E.  Kilroy,  USCG,  project  attorney. 
Second  Coast  Guard  District  Legal 
Office. 

List  of  Subjects  in  33  CFK  Fart  lOt 

Marine  safety.  Navigation  (water).  - 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  In  Part  100,  a  new  temporary 
§  100.35-0238  is  added,  to  read  as 
follows: 

§  100.35-0238    Ohio  River,  mile  269.0 
through  270.0. 

(a)  Regulated  Area:  The  area  between 
Mile  269.0  and  270.0  Ohio  River  is 
designated  the  regatta  area,  and  may  be 
closed  to  commercial  and  recreational 
navigation  or  mooring  between  the 
hours  of  9:00  a.m.  on  August  24.  and  6.'00 
p.m.  on  August  25, 1985.  All  times  listed 
are  local  time.  These  times  represent  a 
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guideline  for  possible  intermittent  river 
closures  not  to  exceed  THREE  (3)  hours 
in  duration.  Mariners  will  be  afforded 
enough  time  between  such  closure 
periods  to  transit  the  area  in  a  timely 
manner. 

(b)  Special  Local  Regulations:  The 
Coast  Guard  will  maintain  a  Patrol 
consisting  of  regular  and  auxiliary  Coast 
Guard  vessels  in  the  regatta  area.  This 
patrol  will  be  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
MHZ)  by  the  call  sign  "COAST  GUARD 
PATROL  COMMANDER".  Vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  and  when  so 
directed  by  that  officer.  Vessels  will  be 
operated  at  a  no  wake  speed  to  reduce 
the  wake  to  a  minimum  and  in  a  manner 
which  will  not  endanger  participants  in 
the  event  or  any  other  craft.  The  rules 
contained  in  the  above  two  sentences 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol  operating 
in  the  performance  of  their  assigned 
duties. 

(c)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signalled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol  Vessel. 
Failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(e)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regatta  area  to  vessels  having  particular 
operating  characteristics. 

(f)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(g)  This  §  100.35-0238  will  be  effective 
from  9:00  a.m.  on  August  24,  and 
terminate  at  6:00  p.m.  on  August  25, 
1985.  (local  time). 

Dated:  August  12, 1985. 
R.J.  Collins, 

Captain,  U.S.  Coast  Guard,  Commander, 
Second  Coast  Guard  District,  Acting. 
(FR  Doc.  85-20101  Filed  8-21-85;  8:45  am) 

nUJNO  CODE  4910-14-M 


33  CFR  Part  100 
[CG03  85-54] 

Special  Local  Regulations;  Scorpion 
100  Powert>oat  Race,  Long  Island,  NY 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Scorpion  100 
power  boat  race.  This  event  is 
sponsored  by  the  South  Bay 
Performance  Association  of  East 
Patchogue.  New  York.  The  event  will  be 
held  on  September  7. 1985  off  the  south 
shore  of  Long  Island  between  Fire  Island 
Inlet  and  Jones  Inlet,  New  York.  This 
regulation  is  needed  to  provide  for  the 
safety  of  participants  and  spectators  on 
navigable  waters  during  this  event. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  September  7, 1985 
from  10:00  a.m.  to  2:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Lucas  A.  Dlhopolsky,  (212)  668-7974. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  A  determination  was  not 
made  until  July  28, 1985  that  this  marine 
event  required  a  special  local  regulation 
and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
Lucas  A.  Dlhopolsky,  Project  Officer, 
Third  Coast  Guard  District  Boating 
Safety  Division,  and  Ms.  Mary  Ann 
Arisman.  Project  Attorney.  Third  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Scorpion  100  is  a  powerboat  race 
sponsored  by  the  South  Bay 
Performance  Association  in  conjunction 
with  Race  Headquarters  of  Freeport, 
New  York.  The  race  is  to  be  held  on  a 
rectangular  course  8.5  nautical  miles 
long  by  .5  nautical  miles  wide,  whose 
northern-most  boundary  runs  parallel  to, 
and  three  quarters  of  a  nautical  mile 
south  of  the  south  shore  of  Long  Island, 
New  York  between  Fire  Island  Inlet  and 
Jones  Inlet.  This  regatta  will  be  held  on 
September  7. 1985.  Arpoximately  40 
offshore  racing  vessels  ranging  in  size 
from  20  feet  to  40  feet  are  expected  to 
participate  in  the  event.  The  sponsor  is 
providing  20  vessels  in  conjunction  with 
Coast  Guard  and  local  authorities  to 


patrol  this  event.  Spectator  craft  which 
may  number  up  to  200  will  be  required 
to  remain  south  of  a  line  formed  by  the 
patrol  vessels  which  will  be  in  position 
just  south  of  the  race  course.  In  order  to 
provide  for  the  safety  of  life  and 
property  of  both  participants  and 
spectators,  the  Coast  Guard  will  restrict 
vessel  movement  in  the  regulated  area. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AIMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  by  adding  a 
temporary  9  100.35-319  to  read  as 
follows: 

9  100.3S-319    Scoplon  100,  New  York. 

(a)  Regulated  area.  Atlantic  Ocean, 
between  Fire  Island  Inlet  and  Jones  Inlet 
in  the  area  bounded  by  the  following 
points:  Starting  at  Latitude  40  degrees 
36.5  minutes  North;  Longitude  73  degrees 
21.5  minutes  West  (1.3  nautical  miles 
south  of  Cedar  Island  Beach  and  1.5 
nautical  miles  west  of  Fire  Island  Inlet). 
Thence  west  8.5  nautical  miles 
remaining  three  quarters  of  a  nautical 
mile  south  of  Tobay  and  Jones  Beaches 
to  Latitude  40  degrees  34.3  minutes 
North;  Longitude  73  degrees  32.4  minutes 
West.  Thence  south  southeast  167 
degrees  True  to  Latitude  40  degrees 
33.75  minutes  North;  Longitude  73 
degrees  32.3  minutes  West.  Thence  east 
northeast  075  degrees  True  to  Latitude 
40  degrees  36.0  minutes  North;  Longitude 
73  degrees  21.3  minutes  West.  Thence  to 
the  starting  point. 

(b)  Effective  period.  This  regulation 
will  be  effective  from  10:00  a.m.  to  2:00 
p.m.  on  September  7. 1985. 

(c)  Special  local  regulations.  (1)  The 
regulated  area  will  be  closed  to  all 
vessel  traffic  during  the  effective  period. 
No  person  or  vessel  shall  enter  or 
remain  in  the  regulated  area  when  it  is 
closed  unless  participating  in  the  event 
or  authorized  by  the  sponsor  or  the 
Coast  Guard  Patrol  Commander. 

(2)  All  persons  or  vessels  not 
registered  with  the  sponsor  as 
participants  or  not  part  of  the  regatta 
patrol  are  considered  spectators. 
Spectator  vessels  miist  remain  in  the 
area  south  of  a  line  formed  by  the  patrol 
vessels  which  will  be  in  position  south 
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of  the  southern  boundary  of  the  race 
course. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(4)  For  any  violation  of  this  regulation, 
the  following  maximum  penalties  are 
authorized  by  law: 

(i)  $500  for  any  person  in  charge  of  the 
navigation  of  a  vessel. 

(ii)  $500  for  the  owner  of  a  vessel 
actually  on  board. 

(ill)  $250  for  any  other  person. 

(ivj  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 

Dated:  August  12. 1965. 

P.A.  Yoet, 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 
Third  Coast  Guard  District 

(FR  Doc.  85-20100  Filed  8-21-85;  8:45  am] 

MUJNO  COOe  4tt»-14-«l 


46  CFR  Part  160 
[CGD  78-174] 

Hybrid  PFD's;  Establishment  of 
Approval  Requirements 

agency:  Coast  Guard,  DOT. 
action:  Interim  final  rule. 

summary:  This  interim  final  rule 
establishes  approval  requirements  for 
hybrid  inflatable  personal  flotation 
devices  (hybrid  PFD's).  Use  of  approved 
hybrid  devices  will  be  optional  but.  if 
carried,  certain  limitations  will  apply. 
Hybrid  PFD's  have  reduced  inherent 
buoyancy  making  them  less  bulky  and 
more  comfortable  to  wear.  This  comfort 
feature  should  result  in  increased  wear 
rates  and  lead  to  a  corresponding 
reduction  in  the  number  of  drownings  in 
boating  accidents.  Publication  of  this 
rule  has  been  expedited  to  allow 
approval  of  individual  devices  in 
sufficient  time  to  allow  their  purchase 
and  use  in  the  1986  boating  season. 
After  an  interim  period  of  manufacturing 
and  use,  revisions  to  the  rule  may  be 
made  based  upon  experience  gained. 

The  notice  of  proposed  rulemaking  for 
this  rule  also  included  carriage  and 
operational  requirements  for  hybrid 
PFD's  and  requirements  for  inflatable 
life  jackets.  These  additional 
requirements  will  be  finalized  and 


published  in  separate  rulemaking 

documents. 

DATES: 

1.  Effective  date.  This  interim  rule 
becomes  effective  on  September  1, 1985, 
except  for  SS  160.077-25(a)  and  160.077- 
25(e).  The  effective  date  for  these 
sections  will  be  published  separately. 
ADDRESS:  A  final  regulatory  evaluation 
has  been  included  in  the  public  docket 
for  this  rulemaking  and  may  be 
inspected  and  copied  at  the  Marine 
Safety  Council  (G-CMC/21),  Room  2110, 
U.S.  Coast  Guard.  2100  Second  Street 
SW.,  Washington,  D.C.  between  the 
hours  of  8KX)  a.m.  and  4:00  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Samuel  Wehr.  Office  of  Merchant 
Marine  Safety,  Attn:  G-MVI-^i*,  2100 
Second  Street  SW..  Washington.  D.C. 
20593.  (202H2&-1444. 
SUPPLEMENTARY  INFORMATION: 

1.  Notice  of  Proposed  Rulemaking.  A 
Notice  of  Proposed  Rulemaking  (NPRM) 
was  published  in  the  Federal  Register  of 
May  29. 1985  (50  FR  21862  and  21878). 
Several  corrections  to  this  NPRM  were 
published  in  the  Federal  Register  of  June 
18, 1985  (50  FR  25274).  The  comment 
period  on  the  proposal  ended  on  }uly  15, 
1985.  Comments  were  received  from  a 
total  of  19  parties. 

2.  Expedited  Publication.  Publication 
of  approval  requirements  for  hybrid 
devices  has  been  expedited  in  order  to 
provide  manufacturers  with  an 
opportunity  to  obtain  early  approval  of 
designs,  and  thus  allow  an  opportunity 
for  making  them  available  to  the  public 
in  the  1986  boating  season.  Several 
manufacturers  have  expressed  an 
interest  in  obtaining  early  approval  to 
take  advantage  of  the  opportunity  to 
interest  in  obtaining  early  approval  to 
take  advantage  of  ihe  opportunity  to 
display  their  products  in  various  trade 
shows  as  early  as  September  1985.  If 
this  final  rule  had  not  been  expedited,  it 
is  probable  that  hybrid  would  not  be 
available  to  the  public  in  any  significant 
numbers  until  the  1987  boating  season, 
thus  preventing  early  realization  of  the 
expected  lifesaving  benefits  to  be 
afforded  by  using  hybrid  devices. 

3.  Potential  for  Significant  Benefits.  A 
principal  benefit  in  using  hybrid  PFD's 
results  from  having  reduced  bulk  and  a 
corresponding  increase  in  wearability 
and  comfort.  Coast  Guard  accident 
statistics  show  that  most  drownings  in 
recreational  boating  accidents  could 
possibly  have  been  prevented  if  the 
victims  had  been  wearing  a  PFD  instead 
of  just  having  one  available  for  use.  As 
explained  in  the  NPRM,  because  hybrid 
PFD's  have  reduced  inherent  buoyancy, 
they  are  less  bulky,  which  can  make 


significantly  more  comfortable  to  wear 
than  other  types  of  nD's.  Because  of 
this  comfort  feature,  the  Coast  Guard 
anticipates  that  there  will  be 
appreciable  boater  interest  in 
purchasing  the  devices.  If  enough 
boaters  do  begin  to  wear  them,  a 
sizeable  reduction  in  the  total  number  of 
drownings  in  boating  accidents  can  be 
expected. 

In  addition  to  the  above  benefit 
hybrid  PFD's  that  meet  the  requirements 
in  this  rule  have  another  significant 
benefit  that  distinguishes  them  from 
other  types  of  currently  approved  PFD. 
These  devices,  when  infiated,  float  the 
wearer.better  than  most  other  PFD's. 
Specifically,  they  can  provide  more 
buoyancy  and  better  flotation  attitude 
than  other  PFD's. 

To  maximize  these  expected  l>enefits 
the  Coast  Guard  will  be  initiating  a 
public  education  program  to  inform  the 
public  of  the  benefits  of  these  devices 
and  to  encourage  their  use. 

4.  Inflatable  Life  Jacket  Requirements. 
The  NPRM  also  proposed  approval 
requirements  for  inflatable  life  jackets. 
These  requirements,  and  the  comments 
that  address  specific  concerns  with 
respect  to  them,  are  currently  being 
analyzed  and,  upon  completion  of  the 
analysis,  a  final  rule  will  be  published  in 
separate  rulemaking  document.  The 
planned  publication  date  of  the  final 
rule  for  inflatable  life  jackets  is  early 
1986. 

5.  Carriage  and  Operational 
Requirements  for  Hybrid  PFD's.  The 
NPRM  also  proposed  carriage 
requirements  for  hybrid  PFD's  used  on 
recreational  boats  and  uninspected 
commercial  vessels,  as  well  as  various 
operational  requirements  for  their  use 
on  inspected  vessels  as  work  vests. 
These  requirements  will  likewise  be 
published  in  a  separate  rulemaking 
document. 

The  carriage  requirements  for  hybrids, 
as  proposed  in  the  NPRM.  provided  that 
in  order  to  be  counted  toward  Coast 
Guard  carriage  requirements  on 
recreational  boats  and  uninspected 
commercial  vessels,  they  are 
REQUIRED  TO  BE  WORN  when  the 
intended  wearer  is  not  within  an 
enclosed  space  and  the  vessel  is 
underway.  Two  commenters  expressed 
general  support  for  the  REQUIRED  TO 
BE  WORN  concept  as  proposed  in  the 
carriage  requirements  and  in  §  160.077- 
5.  and  two  others  expressed  concern 
that  the  concept  would  make  hybrids 
difficult  to  sell. 

As  explained  in  the  NPRM  and  in  the 
discussion  of  comments  below  the 
REQUIRED  TO  BE  WORN  concept  has 
important  lifesaving  purposes  which  are 
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emphasized  in  the  consumer  information 
pamphlet  required  by  §  160.077-29.  This 
information  should  make  hybrids 
sufficiently  attractive  to  prospective 
purchasers  who  are  concerned  about  the 
lifesaving  potential  afforded  by  various 
PFDs.  Accordingly,  the  REQUIRED  TO 
BE  WORN  concept  has  been  retained  in 
§  160.077-5,  and  will  be  included  in  the 
upcoming  document  for  the  remaining 
hybrid  PFD  requirements.  The  remaining 
requirements  will  be  published  as  soon 
as  possible  so  that  they  will  be  in  place 
prior  to  any  widespread  sale  and  use  of 
approved  hybrid  devices. 

6.  Need  for  Interim  Rule.  The  approval 
requirements  for  hybrid  PFD's  have 
been  labeled  as  an  "interim"  final  rule. 
During  the  interim  period  the  Coast 
Guard  will  be  encouraging  consumers 
and  manufacturers  of  individual 
products  to  provide  feedback  concerning 
the  suitability  of  the  devices  for  their 
intended  use  and  concerning  the 
practicality  of  production  and  approval 
test  requirements  associated  with  them. 
Consumers  and  manufacturers  should 
feel  free  to  send  comments  and 
recommendations  concerning  their 
experiences  in  making  and  using  hybrid 
PFD's  directly  to  the  contact  person 
listed  above. 

Based  upon  the  information  obtained, 
this  fmal  rule  may  be  further  revised. 
Production  experience  may  indicate  a 
need  for  additional  flexibility  in 
production  tests  and  inspections  or  a 
need  to  revise  or  delete  individual 
requirements  found  to  be  unnecessarily 
costly  when  compared  to  the  safety 
benefits  obtained. 

The  Coast  Guard  anticipates  that  this 
final  rule  will  retain  its  interim  status 
until  publication  of  final  rules  in  a 
related  rulemaking  project  (Docket  CGD 
84-068).  In  CGD  84-068.  proposed 
regulations  are  currently  being  prepared 
to  upgrade  the  materials  requirements 
for  all  PFD's.  Notice  of  this  related 
rulemaking  was  published  in  the  Federal 
Register  of  April  29. 1985.  at  page  17530. 
As  a  result,  the  materials  requirements 
in  S  160.077-11  of  this  final  rule  may  be 
further  revised  to  be  consistent  with 
requirements  proposed  and  adopted  in 
CGD  84-068,  To  the  extent  possible, 
however,  the  requirements  in  §  160.077- 
11  already  include  the  upgraded 
requirements  planned  for  CGD  84-068. 

'The  interim  period  planned  for  this 
final  rule  will  also  provide  the  Coast 
Guard  with  an  opportunity  to  evaluate 
recommendations  of  commenters  on  the 
NPRM  concerning  potential 
improvements  that  were  not  adopted  in 
this  rule.  As  explained  more  fully  below, 
some  commenters  made  various 
suggestions  which  could  not  be  properly 
analyzed  within  the  expedited  time 


frame  for  publishing  this  rule.  However, 
they  will  be  considered  along  with  the 
information  obtained  concerning  the 
initial  period  of  use  and  manufacture  of 
hybrid  devices. 

7.  Request  for  Public  Hearing.  Two 
requests  for  a  public  hearing  were 
received  at  the  end  of  the  comment 
period.  These  requests  have  been 
denied.  The  written  comments  received 
during  the  comment  period  provided 
ample  information  with  detailed 
recommendations  such  that  providing 
commenters  with  an  opportunity  to 
followup  with  supplemental  oral 
presentations  at  a  public  hearing  would, 
in  all  probability,  not  provide  any  new 
information  apart  from  a  restatement  of 
comments  already  submitted.  Also,  the 
concerns  discussed  by  the  commenters 
submitting  the  requests  have  already 
been  discussed  in  various  public 
meetings  of  the  National  Boating  Safety 
Advisory  Council  (NBSAC).  These 
considerations,  when  weighed  against 
the  benefits  expected  to  be  derived  from 
early  publication  of  this  rule,  did  not 
demonstrate  a  sufficient  need  for  having 
a  public  hearing. 

8.  Request  for  Extension  of  Comment 
Period.  One  commentator,  a  PFD  buckle 
manufacturer,  requested  that  the 
comment  period  be  extended  on  the 
basis  that  test  data  is  not  yet  available 
to  determine  whether  individual 
materials  comply  with  the  requirements 
in  §  160.077-ll(a)  (3).  (5),  (6).  and  {g)(l). 
These  requirements  deal  with  operating 
temperature  range,  weathering 
resistance,  fungus  resistance,  and 
strength,  respectively.  These 
requirements  essentially  provide 
upgraded  standards  which  describe 
state-of-the-art  components,  and  with 
few  exceptions.  PFD  buckles  currently 
accepted  by  the  Coast  Guard  for  use  in 
approved  PFD's  are  known  to  meet 
these  requirements.  As  explained  below, 
plastic  buckles  will  require  some 
modification  to  meet  the  strength 
requirements  but  the  strength 
requirements,  as  well  as  the  weathering 
resistance  requirements,  have  future 
effective  dates  which  provide  over  a 
year  to  do  any  necessary  testing  or  to 
obtain  certifications  of  compliance  with 
the  requirements.  Also,  as  explained 
below,  the  temperature  range  and 
fungus  resistance  requirements  can  be 
met  by  most  existing  components 
accepted  by  the  Coast  Guard  for  use  in 
currently  approved  PFD's.  Accordingly, 
an  extension  of  the  comment  period  was 
not  considered  to  be  necessary. 

9.  Minor  Revisions.  Minor  revisions 
have  been  made  in  the  final  rule  for  the 
purposes  of  clarification  and  to  correct 
clerical  errors  involved  in  publishing  the 
NPRM. 


Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  were:  Mr.  Samuel 
Wehr.  Office  of  Merchant  Marine 
Safety,  and  Mr.  William  Register.  Office 
of  the  Chief  Counsel. 

Discussion  of  Comments  and  Revisions 
Made 

General 

Six  commenters  stated  their  general 
and,  in  some  cases,  specific  support  of 
the  rule.  Four  of  these  commenters 
wrote  for  the  sole  purpose  of  stating 
their  support  and  two  commenters 
provided  general  support  for  the 
REQUIRED  TO  BE  WORN  concept 
proposed  in  §  160.077-5  and  the 
corresponding  carriage  requirements. 
One  commenter  stated  support  for  UL 
standard  1517  which  is  referenced  in  the 
rule  and  the  provisions  in  the  UL 
standard  which  allow  for  the 
consideration  of  alternative  concepts. 
Provisions  for  approving  alternative 
concepts  are  also  included  in  §  160.077- 
33(c).  Several  other  commenters 
provided  detailed  recommendations  for 
modification  and  improvement,  as 
discussed  in  more  detail  below. 

Section  160.077-3(j),  Reference  Vest 

One  commenter  suggested  that  the 
definition  of  "reference  vest"  be  revised 
to  allow  construction  in  accordance 
with  UL  1517,  section  2.19,  in  lieu  of  the 
vest  prescribed  in  §  160.077-33(j).  He 
stated  that  although  the  UL  vest  has  less 
buoyancy,  it  has  many  of  the  same 
performance  characteristics  as  the 
reference  vest  described  in  §  160.077- 
3(j),  and  that  front  inserts  in  that  vest 
cannot  be  constructed  as  prescribed  in 
the  NPRM.  The  UL  reference  vest  does 
display  certain  performance 
characteristics  that  are  equivalent  to 
those  displayed  by  the  vest  prescribed 
in  this  final  rule  but  it  does  not  display 
other  equivalent  characteristics  which 
are  critical  such  as  those  relating  to 
turning  time  and  percent  of  subjects 
turned.  The  specification  has  been 
revised  to  allow  larger  front  insert 
envelopes. 

Section  160.077-5  and  §  160.077-11. 
REQUIRED  TORE  WORN  and 
Materials 

Two  commenters  stated  that  the 
materials  requirements  are 
unnecessarily  strict  and  will  make 
hybrid  PFD's  much  more  expensive  than 
other  PFD's.  One  of  the  commenters 
emphasized  that  the  materials 
requirements  in  §  160.077-11  in 
combination  with  the  "REQUIRED  TO 
BE  WORN"  provisions  in  §  160.077-5 
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will  make  the  devices  difficult  to  sell 
thus  resulting  in  fewer  lives  saved  in 
boating  accidents. 

As  stated  in  the  NPRM.  the  materials 
requirements  are  purposely  extensive  to 
minimize  any  malfunction  potential. 
Hybrid  PFD's  designed  without  the 
materials  required  in  §  160.077-11  would 
be  slightly  less  expensive  to  produce  but 
not  significantly  easier  to  market  and 
could  result  in  increased  lives  lost  due 
to  outright  structural  failures  of  the 
devices. 

If  devices  were  not  "REQUIRED  TO 
BE  WORN",  the  number  of  lives  lost 
would  be  increased  due  to  resulting 
improper  care  and  use  of  the  devices.  As 
explained  in  the  NPRM,  the  REQUIRED 
TO  BE  WORN  concept  is  intended  to 
accomplish  several  basic  purposes  such 
as,  (1)  providing  the  wearer  with  a 
constant  opportunity  to  check  for 
continued  serviceability  of  the  device, 
and  (2)  minimizing  the  possibility  that 
the  device  will  be  stowed  and  neglected 
for  extended  periods  thus  lessening 
wearer  familiarity  with  use  of  the  device 
and  materially  affecting  its 
serviceability. 

Section  160.077-ll(a)(3).  Temperature 

This  paragraph  provides  that,  with 
certain  exceptions,  all  materials  used  in 
recreational  hybrid  PFD's  must  be 
designed  for  use  in  all  weather 
conditions  throughout  a  temperature 
range  of  -22°F  to  +150T  (-30°C  to 
4-65°C).  One  commenter  recommended 
that  the  lower  end  of  this  temperature 
range  be  changed  from  —  22°F  to  0°F 
because  most  currently  used  PFD 
components  have  only  been  tested  to 
this  temperature.  The  commenter  also 
noted  that  the  temperature  cycling  test 
in  §  1G0.077-I9(b)(8)  already  provides  a 
check  for  PFD  performance  at  —  22°F 
and  thus  alleviates  the  need  for 
requiring  each  PFD  component  to  be 
designed  to  withstand  —  22°F.  The 
proposed  temperature  range  has  been 
retained  in  the  final  rules.  It  can  be 
expected  that  hybrid  devices  will  be 
stowed  on  board  vessels  layed  up 
during  the  winter  season,  or  used  on 
vessels  that  operate  during  this  period, 
and  temperatures  as  low  as  —  22'F  are 
not  uncommon  in  the  United  States. 
Components  commonly  used  in  other 
currently  approved  PFD's  have  not 
experienced  failures  in  use  at  —  22T. 
Also,  the  temperature  cycling  test  only 
checks  for  performance  of  PFD  inflation 
mechanisms.  This  temperature  range 
will  also  be  included  in  the  upgraded 
requirements  to  be  proposed  for  other 
PFD's  in  rulemaking  docket  CGD  84-068. 


Section  160.077-ll(a)(5)  and  §  160.077- 
11(d)(3).  Weathering  Resistance 

The  proposed  rules  required  that  each 
nonmetallic  component  be  designed  to 
retain  at  least  45%  of  its  strength  after 
being  subjected  to  300  hours  of  sunshine 
carbon  arc  weathering. 
-  Three  commenters  recommended  that 
the  weathering  resistance  requirement 
apply  only  to  external  components. 
§  160.077-ll(a)(5)  has  been  revised  to 
impose  this  requirement  only  on 
materials  that  are  not  suitably  shielded 
from  ultraviolet  exposure. 

Two  commenters  also  recommended 
that  the  weathering  resistance 
requirement  be  made  less  stringent 
because  available  materials  may  not  be 
able  to  meet  the  requirement.  Two 
commenters  also  recommended  that 
compliance  with  this  requirement  be 
postponed  until  September  1988  or  1989 
to  provide  sufficient  time  to  make  any 
modifications,  if  needed,  for  materials  to 
pass  the  tests. 

The  purpose  for  the  weathering 
resistance  requirement  in  §  160.077- 
11(a)(5)  is  to  provide  increased  materials 
service  life.  Coast  Guard  experience  in 
approving  PFD's  has  been  that  fabrics 
that  only  meet  the  100  hour  requirement 
in  current  regulations  typically 
deteriorate  more  rapidly  than  fabrics 
designed  to  meet  the  more  rigorous  300 
hour  requirement.  Because  of  this  rapid 
deterioration,  PFD  cover  fabrics  have 
been  found  to  fail,  i.e.  tear,  when  using 
the  PFD  even  though  the  fabric  appears 
to  be  still  serviceable.  Accordingly,  the 
300  hour  requirement  has  been  retained 
in  the  final  rule.  This  requirement  will 
also  be  included  in  the  rulemaking 
project  (docket  number  CGD  84-068) 
which  has  been  initiated  to  incorporate 
these  needed  improvements  in  the  other 
PFD  regulations. 

Two  additional  revisions  have  been 
made  to  §  160.077-ll(a)(5)  in  the  final 
rule.  First,  the  requirement  has  been 
revised  by  reducing  to  40%  the  amount 
of  retained  strength  required  after 
testing.  This  revision  will  accommodate 
materials  that  are  currently  available 
and  that  are  known  to  provide  an 
acceptable  service  life.  Second,  a 
provision  has  been  included  to  allow 
materials  other  than  inflation  chamber 
material  to  meet  the  current  100  hour 
requirement  in  UL  Standard  1517  until 
that  requirement  is  replaced  with  a  300 
hour  requirement.  UL  Standard  1517. 
Section  4.3,  makes  compliance  with  the 
300  hour  requirement  effective  for 
materials  tested  after  September  1. 1989. 
However,  the  300  hour  requirement  is 
especially  important  for  fabric  used  in 
uncovered  inflation  chambers  and.  as 
provided  in  §  160.077-11  (d)(3).  this 


material  must  meet  the  300  hour 
requirement  in  Method  5304.1  of  Federal 
Test  Method  Standard  Number  191. 
which  does  not  include  a  postponed 
compliance  date.  There  are  inflation 
chamber  materials  currently  available 
that  will  meet  the  300  hour  requirement 
and  manufacturers  also  have  the  option 
of  using  inflation  chamber  material  not 
meeting  this  requirement  as  long  as  il  is 
suitably  covered  to  shield  against 
ultraviolet  exposure. 

Section  160.077-1 1(a)(6)  and -11(a)(4). 
Fungus  Resistance 

The  proposed  rules,  in  part,  required 
nonmetallic  components  to  be  designed 
to  retain  at  least  90%  of  their  strength 
after  being  subjected  to  the  mildew 
resistance  test  specified  by  Method  5762 
of  Federal  Test  Method  Standard  191. 
One  commenter  recommended  that 
nonmetallic  PFD  components  be 
required  to  meet  the  fungus  resistance 
requirements  in  MIL-STD-610C 
"Fungus"  in  lieu  of  the  proposal.  A 
second  commenter  suggested  that,  if  a 
material  is  covered  when  incorporated 
in  the  finished  PFD,  then  it  should  l>e 
allowed  to  be  covered  in  a  similar 
manner  during  the  testing.  A  third 
commenter  noted  the  expense  involved 
with  Method  5762  and  suggested  that  the 
fungus  resistance  of  hybrids  could  be 
handled  in  the  same  manner  as  with 
kapok  PFD's  in  that  deterioration  of 
components  from  fungus  exposure  is 
something  that  the  user  could  readily 
detect  and  take  appropriate  action  to 
replace  the  device.  For  the  reasons 
stated  below.  Method  5762  has  been 
retained  in  the  final  rule,  but  provision 
has  been  made  to  allow  testing  with  the 
material  covered  if  it  is  covered  in  the 
finished  product.  However,  to  minimize 
or  eliminate  testing  costs,  a 
manufacturer  could,  as  provided  in 
§  160.077-ll(a)(4].  obtain  a  material 
certification  from  the  supplier  or  an 
independent  laboratory. 

In  MIL-STD  810C,  fungus  resistance  is 
determined  by  applying  fungi  directly  to 
materials  and  then  observing  their  effect 
on  the  materials  over  the  course  of  time 
(28  days).  In  Method  5762.  materials  are 
buried  in  fungi  laden  soil  for  an 
extended  period  (12  weeks).  The  soil 
burial  method  typically  provides  more 
reliable  testing  data  upon  which  to  make 
a  determination  as  to  fungus  resistance 
of  material.  Also,  the  failures  of 
synthetic  inflatable  bladders  due  to 
fungus  deterioration,  which  occurred 
during  the  study  reported  in  CG-M-&-81 
and  referenced  in  the  NmM.  had  little 
or  no  mildew  odor  and  none  of  the  other 
characteristics  which  are  present  in  an 
unserviceable  kapok  HD.  As  a  result 
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observations  of  the  user  cannot  be  relied 
on  to  warn  of  an  unsafe  condition. 

Section  160.077-ll(a)(7)(ii).  Corrosion 
Resistance 

Two  commenters  recommended  that 
bronze  and  brass  PFD  components  be 
allowed  in  addition  to  410  stainless  steel 
and  equivalent  materials.  Another 
commenter  suggested  that  UL 1517, 
sections  4.4  and  4.5  be  referenced  to 
allow  the  use  of  expendable  components 
such  as  gas  cylinders  and  that,  as  an 
alternative  method  of  determining 
corrosion  resistance,  a  salt  spray  test  be 
added.  Section  160.077-ll(a)(7)(ii)  has 
been  revised  in  the  final  rule  to  allow 
the  use  of  expendable  inflation  medium 
cartridges  and  to  allow  the  use  of  metal 
components  that  are  able  to  perform 
their  intended  function,  and  have  no 
visible  pitting  or  other  damage  on  any 
surface,  after  720  hours  of  testing 
according  to  ASTM  B  117.  Brass  and 
bronze  of  a  grade  suitable  for  use  in 
marine  applications  are  equivalent  to  at 
least  Type  410  stainless  steel  as  are 
materials  that  can  pass  the  ASTM  B  117 
salt  spray  test.  Cartridges  do  not  need  to 
have  the  corrosion  resistance  properties 
required  by  §  160.077-ll{a)(7)  since  they 
are  replaced  periodically. 

Section  160.077-U(b)(l)(iii).  Flotation 
Material 

One  commenter  suggested  that  this 
provision  be  revised  to  allow  the  use  of 
plastic  foam  having  a  V  Factor  of  85 
which  in  turn  would  permit  use  of 
thinner  material  than  would  be  required 
for  foam  having  a  V  Factor  of  89.  The 
commenter  apparently  misunderstood 
this  provision  and  it  has  been  clarified 
in  the  final  rule  to  emphasize  that  foam 
with  a  lower  V  factor  may  also  be  used 
if  compensated  to  provide  equivalent 
buoyancy  over  the  life  of  the  PFD.  In 
other  words,  foam  with  a  V  Factor  of  85 
may  be  used  in  compliance  with 
§  160.077-n(b){l)(iii)  as  long  as  the 
buoyancy  of  the  complete  PFD  after  a 
normal  service  life  will  not  be  less  than 
that  of  a  PFD  made  with  7.5  lb.  of 
buoyancy  using  material  having  a  V 
factor  of  89. 

Section  160.077-n(c).  Fabric 

Two  commenters  suggested  that  the 
requirements  for  inner  liner  fabric  be 
made  less  stringent  because  these 
materials  are  not  subject  to  the  same 
stresses  as  outer  envelope  fabric.  One  of 
these  com.nenters  requested  that 
allowance  be  made  for  neoprene  foam/ 
fabric  laminates  for  use  in  thermal 
protective  PFD's.  The  requirements  for 
Type  II  PFD  fabric  in  Subpart  160.047 
provide  for  such  materials  and  they 


have  been  incorporated  into  S  160,077- 
11(c). 

Section  160.077-ll(d)(2)(i).  Inflation 
Chamber  Materials 

One  Commenter  questioned  the  need 
for  a  matte  finish  and  clear  or 
transparent  film  as  required  in  MIL-L- 
24611(SH)  and  incorporated  by 
reference  in  §  160.077-ll(d)(2)(i).  This 
paragraph  has  been  revised  to  allow  any 
finish  and  any  color  or  transparency  of 
film  type  bladder  materials.  However, 
care  will  be  needed  in  selecting  the 
finish  and  color  to  use  since  these  may 
have  an  affect  on  other  performance 
characteristics  required  by  this  final  rule 
such  as  over-pressure  and  seam 
strength. 

Sections  160.077-11.  160.077-15(b)(12). 
and  160.077-19.  Materials,  Construction, 
and  Testing 

These  paragraphs  include  various 
materials,  construction,  and  testing 
requirements  for  hybrid  PFD's.  One 
commenter  suggested  that 
corresponding  provisions  in  UL  1517  be 
incorporated  by  reference  in  these 
paragraphs.  The  UL  provisions  contain 
equivalent  requirements  that  would  be 
accepted  as  such  under  §  160.077-33. 
However,  they  have  not  been 
incorporated  at  this  time  because  there 
may  be  other  acceptable  equivalents 
which  are  less  costly.  As  explained 
above,  the  Coast  Guard  will  be 
considering  revisions  to  this  final  rule 
during  the  next  year  and  the  UL 
provisions  that  have  not  been  included 
in  this  rule  will  be  analyzed  as  a  part  of 
that  effort. 

Section  160.077-1 3(cJ,  Retroreflective 
Material 

This  paragraph  requires  each 
commercial  hybrid  PFD  to  have  a 
prescribed  amount  of  retroreflective 
material  on  its  front  side,  back  side,  and 
each  reversible  side,  if  any.  One 
commenter  suggested  that 
retroreflective  material  not  be  required 
on  the  back  of  a  hybrid  PFD  that 
provides  Type  II  performance  since  it 
may  not  be  visible  on  some  designs 
when  the  wearer  is  floating  in  the  water. 
This  comment  has  not  been  adopted. 
The  Coast  Guard  does  not  expect  many, 
if  any,  designs  to  be  able  to  comply  with 
the  performance  requirements  in  this 
final  rule  unless  they  also  have  an  in- 
water  visible  location  for  the  required 
retroreflective  material.  However,  if  a 
design  is  developed  that  does  meet  the 
in-water  performance  requirements,  but 
without  providing  a  visible  location  on 
the  back  for  retroreflective  material,  it 
could  be  approved  under  the 


equivalency  provisions  of  S  160.077- 
33(c). 

Section  160.077-13(d).  PFD  Light 

One  commenter  recommended  that 
the  requirement  to  attach  a  PFD  light  on 
the  front  shoulder  area  of  commercial 
hybrid  PFD's  be  modified  to  allow 
attachment  in  any  conspicuous  location 
on  the  PFD  that  would  be  observable  at 
a  distance  when  the  user  is  floating  in 
the  water.  The  front  shoulder  area  is  the 
only  realistic  conspicuous  location  for 
known  PFD  designs  but  if  other 
locations  are  possible  they  could  be 
approved  under  the  equivalency 
provisions  of  §  160.077-33(c)(2). 

Section  160.077-15(a)(2)(iii}-15(a)(2)(v). 
Performance,  Comfort 

Two  commenters  recommended  that 
the  provisions  concerning  the  comfort 
features  of  a  PFD  be  deleted  on  the 
basis  that  the  presence  or  absence  of 
these  features  in  a  device  are 
considerations  appropriately  left  to 
individual  manufacturers  in  determining 
how  to  market  the  device  effectively. 
This  comment  has  been  adopted  in  part. 
Proposed  §  160.077-15(a)(2)(iv),  which 
required  an  uninflated  hybrid  PFD  to  be 
comfortable  to  wear,  has  been  deleted 
from  the  final  rule.  The  REQUIRED  TO 
BE  WORN  provisions  in  §  160.077-5 
essentially  make  this  requirement 
redundant.  However,  the  other  two 
requirements,  being  capable  of  being 
worn  without  significant  discomfort 
when  partially  inflated  to  13  lb.  of 
buoyancy  and  not  causing  significant 
discomfort  during  and  after  inflation, 
relate  to  important  safety  concerns  not 
addressed  by  the  REQUIRED  TO  BE 
WORN  concept.  The  13  lb.  buoyancy 
requirement  is  needed  to  accommodate 
users  that  require  more  than  7.5  pounds 
of  temporary  flotation  in  order  to  fully 
inflate  the  device  after  sudden 
immersion.  Approximately  30%  of  the 
population  need  some  partial  inflation 
for  adequate  temporary  flotation.  The 
requirement  dealing  with  during  and 
after  inflation  comfort  is  needed  to 
lessen  the  incidence  of  panic,  which 
could  occur  due  to  inflation  pressure 
when  using  the  device  in  a  emergency 
situation,  and  thus  to  increase  the 
wearer's  chances  of  survival. 

Section  160.077-15(c)(3)(ii). 
Performance,  Ready-to-use  Condition 

In  the  NPRM,  this  paragraph  required 
each  automatic  and  manual  inflation 
mechanism  to  be  provided  in  a  "ready- 
to-use"  condition.  Three  commenters 
recommended  that  the  inflation 
cartridge  of  the  mechanism  be  packaged 
separately  rather  than  in  a  ready-to-use 
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condition  in  order  to  prevent  premature 
actuation  of  the  device  prior  to  sale. 
Section  160.077-15(c)(3)(ii)  has  been 
revised  in  accordance  with  these 
comments  to  provide  that  an  inflation 
mechanism  need  not  be  provided  in  a 
ready-to-use  condition  as  long  as  it  is 
conspicuously  marked  to  indicate  that 
the  inflation  mechanism  must  be 
assembled  or  loaded  prior  to  use.  Also, 
§  160.077-30  has  been  revised  to  allow 
the  use  of  covers  or  restraints  to  inhibit 
tampering  with  a  ready-to-use 
mechanism  provided  the  cover  or 
restraint  is  conspicuously  marked 
"REMOVE  IMMEDIATELY  AFTER 
PURCHASE". 

Section  160.077-19(bl(6)  and  Section 
160.077-21(b)(3).  Buoyancy 

These  paragraphs  require  testing 
according  to  UL  Standards  which 
require  all  hybrid  PFD's  to  have  a  total 
buoyancy  of  22  pounds  when  inflated 
and  an  inherent  buoyancy  of  7.5  pounds 
for  recreational  hybrids  and  10  pounds 
for  commercial  hybrids.  One  commenter 
recommended  that  the  inherent 
buoyancy  requirement  for  recreational 
hybrid  PFD's  be  reduced  to  five  pounds 
to  provide  better  wearability.  A  second 
commenter,  who  is  also  a  member  of 
National  Boating  Safety  Advisory 
Council  (NBSAC)  which  has  provided 
significant  input  concerning  these 
requirements,  supported  the  Coast 
Guard's  rationale  expressed  in  the 
NPRM  for  proposing  7.5  pounds.  As 
explained  in  the  NPRM,  the  value  of  7.5 
pounds  was  selected  as  a  careful 
compromise  between  wearability  and 
flotation  and,  accordingly,  this 
requirement  has  been  retained  in  the 
final  rule. 

One  commenter  suggested  that 
commercial  and  recreational  hybrid 
PFD's  should  have  the  same  amount  of 
inherent  flotation  to  facilitate  startup 
and  introduction  to  the  market.  This 
comment  has  not  been  adopted. 
Workers  on  commercial  vessels  need 
the  increased  inherent  buoyancy  (10 
lbs.)  to  take  into  account  (1)  tools  and 
safety  devices  such  as  steel  toed  shoes 
that  workers  on  commercial  vessels 
typically  wear  and  use,  and  (2]  the 
increased  probability  of  commercial 
activities  taking  place  on  open  waters  or 
under  severe  operating  conditions.  As 
stated  in  the  NPRM,  requirements  for 
recreational  hybrid  PFD's  are  set  lower 
for  reasons  of  comfort  and  because 
recreational  PFD's  are  normally  worn 
under  less  severe  operating  conditions. 
Also,  by  maintaining  the  different 
requirements,  the  relatively  small 
percentage  of  recreational  users  that 
operate  in  open  waters  or  under  severe 
conditions  will  have  the  option  of 


buying  a  higher  buoyancy  device  if  they 
so  desire. 

Section  160.077-19(b)(9).  Solvent 
Exposure 

One  commenter  stated  that  the 
gasoline  submersion  test  in  UL  1517. 
section  24.  was  extreme  in  that  it 
simulates  an  adverse  condition  the 
occurrence  of  which  is  not  probable  or 
realistic.  The  commenter  recommended 
that  a  sprinkle  test  be  substituted  for  the 
UL  test.  This  comment  has  not  been 
adopted.  There  is  no  sprinkle  test 
available  and  it  is  doubtful  that  one 
could  be  developed  on  short  notice 
which  would  be  repeatable.  Short  term 
immersion  of  a  PFD  in  gasoline  or  other 
fuel  while  stowed  on  board,  although 
not  a  commonplace  occurrence,  is  not 
unheard  of.  Also,  the  UL  test  is  intended 
to  provide  a  measure  of  the  PFD's 
capability  to  withstand  long  term 
exposure  to  fuel  vapors  when  stowed  on 
board. 

Section  160.077-19(b)(10)(ii).  Rain 
Exposure 

Two  commenters  asked  whether  the 
rain  exposure  test  in  UL  Standard  1517, 
section  31.2  and  31.3,  involves  testing  an 
entire  PFD  or  just  the  inflation 
mechanism.  As  indicated  in  the  UL 
standard,  the  complete  PFD  is  used  in 
this  test. 

Section  160.077-19(b)(13J.  Tensile  Test 

Two  commenters  questioned  the  need 
for  increased  strength  requirements  for 
body  strap  assemblies  on  hybrid  PFD's, 
as  compared  to  the  lesser  strength 
requirements  for  Type  III  PFD's.  This 
paragraph  re'quires  a  PFD  to  pass  a  225 
pound  strength  test  as  prescribed  in  UL 
1517.  section  22.  Current  requirements 
for  other  PFD's  call  for  a  150  pound 
strength  test.  Most  body  strap 
assemblies  in  currently  approved  PFD's 
utilize  synthetic  webbing  and  either 
plastic  or  metal  buckles.  Some  plastic 
buckles  in  use  have  been  found  to  fail  in 
random  usage  and  they  present  a  risk  to 
the  user  if  the  failure  were  to  occur  in 
recovery  operation.  Likewise,  some 
current  body  strap  assemblies,  because 
of  the  manner  in  which  they  are 
assembled,  allow  excessive  slippage  to 
occur  in  PFD  use.  Buckles,  both  plastic 
and  metal,  that  are  designed  to  pass  a 
225  pound  strength  test  should 
substantially  minimize  the  risk  of 
failure,  and  will  allow  the  assembly,  as 
a  whole,  to  be  designed  with,  and  tested 
for,  reduced  slippage. 

Upgraded  strength  requirements  will 
also  be  proposed  in  docket  CGD  84-068 
for  other  PFD's.  These  upgraded 
requirements  are  considered  to  be 
modest  when  taking  into  account  that 


synthetic  webbing  typically  has  a  factor 
of  safety  of  4:  whereas,  plastic  buckles 
meeting  the  upgraded  requirements  will 
only  have  a  factor  of  safety  of  2.  As 
provided  in  UL  1517.  the  increased 
strength  requirements  have  an  effective 
date  of  September  1, 1989.  in  order  to 
provide  sufficient  time  for 
manufacturers  to  make  any 
modifications  needed  to  meet  the 
upgraded  requirements.  It  should  be 
noted  that  manufacturers  were  queried 
by  UL  when  their  standard  was  being 
drafted,  and,  according  to  the  replies 
received,  no  signiflcant  adverse  impact 
was  anticipated  in  manufacturing  body 
strap  assemblies  according  to  the 
upgraded  requirements. 

Sections  160.077-27  and  160.077-29.  PFD 
Pamphlet  and  Manuals 

One  commenter  suggested  that 
additional  information  be  included  in 
the  pamphlet  and  manual  which  is 
required  by  §§  160.077-27  and  160.077- 
29  to  be  provided  with  each  PFD.  The 
suggestion  was  that  the  limitations  and 
cautionary  information  in  Commandant 
Notice  10470  and  chapter  5  of  the  Coast 
Guard  Rescue  and  Survival  Systems 
Manual  be  provided  with  hybrid  PFD's 
having  Type  III  performance  and  that 
the  information  in  chapter  7.  paragraph 
C3  of  that  manual  be  provided  with  all 
other  hybrids.  UL  1517.  which  is 
incorporated  by  reference  in  §§  160.077- 
27  and  160.077-29.  requires  that 
substantially  the  same  information 
recommended  by  the  commenter  be 
provided  in  the  required  pamphlet  and 
manuals. 

Sections  160.077-31  (c)  and  (d). 
Markings 

The  same  commenter  who 
recommended  that  additional 
cautionary  information  be  provided  in 
the  PFD  manuals  and  pamphlet  also 
recommended  that  this  information  be 
summarized  on  the  PFD  label.  A  lengthy 
paragraph  on  the  label,  such  as  the  one 
suggested,  would  diminish  the 
effectiveness  of  the  other  cautionary' 
information  already  required  for  the 
label  which  includes,  among  other 
things,  the  marking  "YOU  MAY  HAVE 
TO  INFLATE  THIS  PFD  TO  FLOAT'. 

This  commenter  also  stated  that,  for 
persons  other  than  good  swimmers, 
cautionary  information  should  be 
provided  prior  to  purchase  concerning 
the  need  for  automatic  inflation  devices. 
This  comment  has  not  been  adopted. 
Hybrid  PFD's  are  not  recommended  for 
poor  swimmers  and  non-swimmers.  The 
PFD  label  states  very  clearly  that  the 
devices  should  be  tried  out  in  the  water 
in  advance  of  any  use  on  a  vessel.  This 
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up-front  information  should  be  adequate 
to  alert  poor  swimmers  and  non- 
swimmers  as  to  the  desirability  of  the 
product  for  their  use.  Also,  the  pamphlet 
required  by  §  160.077-27  contains 
cautionary  information  concerning  use 
by  non-swimmers. 

Section  160.077-31  (e).  Markings 

One  commenter  suggested  that 
provision  be  made  for  the  user  of  a 
hybrid  PFD  to  permanently  mark  his  or 
her  name  on  the  device.  A  new 
§  160.077-31(0  has  been  added  to 
require  that  space  be  provided  on  the 
PFD  for  the  user's  name  or  other 
identification.  The  required  manual  text 
as  set  out  in  UL  1517  and  required  by 
§  160.077-29  includes  an  advisory 
statement  for  users  to  mark  their  names 
on  their  devices. 

Sections  ieO.077-33(a).  -11(a)(4).  and 
-23(a)(1).  Approval  Procedures 

One  commenter  suggested  that  the 
independent  laboratories  section, 
§  160.077-35.  be  modified  to  include  a 
reference  to  Subpart  159.010  for  the 
acceptance  of  laboratories  to  perform 
the  required  tests  and  inspections,  and 
to  make  the  required  certifications  of 
materials.  Section  160.077-33(a) 
incorporates  Subpart  159.005  which  in 
turn  specifies  that  a  laboratory  meeting 
Subpart  159.010  must  be  used  for 
approval  testing.  Section  160.077- 
23(a)(1)  specifies  the  same  requirement 
concerning  use  of  independent 
laboratories  for  production  tests  and 
inspections,  and  §  160.077-ll(a)(4)  has 
been  revised  in  the  final  rule  to 
emphasize  that  an  independent 
laboratory  making  a  certification 
required  by  that  paragraph  must  be 
accepted  in  accordance  with  46  CFR 
Subpart  159.010. 

Regulatory  Evaluation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034. 
February  26. 1979).  A  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  rulemaking  docket.  It  may 
be  inspected  and  copied  at  the  address 
listed  above  under  ADDRESS.  Copies 
may  also  be  obtained  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  evaluation  provides  a  detailed 
explanation  of  the  estimated  costs  of 
these  regulations.  The  total  approval 
costs  per  design  are  expected  to  be 
approximately  $3000  for  hybrid  PFD's. 
Costs  to  approve  other  types  of  PFD's 
are  approximately  $2000.  The  additional 
cost  to  approve  hybrid  PFD's  can  easily 


be  absorbed  in  the  cost  of  PFD's 
produced.  The  cost  increase  will  be 
small  when  considering  the  thousands  of 
PFD's  to  be  produced  under 
authorization  of  each  approval 
certificate.  The  Coast  Guard  anticipates 
that  within  the  first  year  after  issuing 
the  final  rules,  approximately  10  hybrid 
PFD  designs  will  be  approved. 

Production  inspection  costs  imposed 
by  these  regulations  will  be 
approximately  $600  per  lot  of  hybrid 
PFD's.  These. costs  are  similar  to  those 
incurred  for  other  types  of  approved 
PFD's. 

The  retail  cost,  per  hybrid  device,  is 
expected  to  be  between  $4O-$20O,  with 
an  average  cost  of  about  $55.00.  These 
costs  will  be  optional  since,  as  noted  in 
the  SUMMARY,  carriage  will  be  optional. 
Currently  approved  PFD's  range  in  price 
from  $7-$200  with  an  average  cost  of 
about  $12.00  for  Type  II  devices  and 
$30.00  for  Type  III  devices  that  could  be 
replaced  by  hybrid  PFD's. 

The  benefits  of  these  regulations  are 
summarized  in  paragraph  4  under 
SUPPLEMENTARY  INFORMATION  and  are 
explained  in  detail  in  the  regulatory 
evaluation.  The  Coast  Guard  estimates 
that  as  many  as  200  lives  per  year  can 
be  saved. 

These  regulations  will  have  little  or  no 
effect  on  federal,  state,  or  local 
governments  except  in  their  capacities 
as  consumers  of  PFD's.  Coast  Guard 
steps  to  implement  these  rules  will  be 
done  within  the  scope  of  ongoing  marine 
safety  activities,  and  there  will  be  no 
need  for  additional  federal  budget 
commitments. 

Based  upon  the  information  in  the 
evaluation,  as  discussed  above,  the 
Coast  Guard  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

This  rulemaking  contains  information 
collection  requirements  that  are  similar 
to  the  recordkeeping  requirements  for 
other  PFD's.  These  requirements  are  in 
the  following  sections: 


P8p6nwoffc  roquircfncnts 


a.  8  160077-11 

b  f  160077-25.  axcapt  -2S<a).  -25«»(4), 

-25(d)(5).  and  -2S(«) 

c^  S  l60  077-25(d)(4)  and  -25(d)<S) 

d.  }  160  077-29 

•.  1 160  077-31 

I.  f  160.077-33 

g.  1 160.077-35 


OMB 
approval 

Not. 


2115-0141 

2115-0090 
2115-0141 
2115-0121 
2116-0121 
2115-0121 
2115-0121 


The  paperwork  requirements  in 
§  160.077-25  (a)  and  (e)  of  this  rule  have 
been  submitted  to  OMB  for  approval. 
These  requirements  will  become 


effective  after  OMB  approval  numbers 
have  been  assigned.  When  approval 
numbers  are  assigned  46  CFR  159.001- 
9(b)  will  be  amended  to  add  each  of  the 
OMB  approved  requirements  in  Subpart 
160.077  to  the  list  of  approved 
requirements  in  9  159.001-9(b). 

List  of  Subjects  in  46  CFR  Part  160 

Marine  safety. 
Regulations 

PART  160— {AMENDED] 

In  consideration  of  the  foregoing.  Part 
160  of  Title  46  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Subpart  160.077  to  read  as  follows: 

Subpart  160.077— Hybrid  Inflatable 
Personal  Flotation  Oevlcet 

Sec. 

160.077-1     Scope. 

160.077-3    Definitions. 

160.077-5     REQUIRED  TO  BE  WORN. 

160.077-7    Type. 

160.077-9    Incorporation  by  reference. 

160.077-11     Materials— Recreational  Hybrid 

PFD's. 
160.077-13    Materials — Commercial  Hybrid 

PFD's. 
160  077-15    Construction  and  Performance — 

Recreational  Hybrid  PFD's. 
160.077-17    Construction  and  Performance — 

Commercial  Hybrid  PFD's. 
160.077-19    Approval  Testing — Recreational 

Hybrid  PFD's. 
160.077-21     Approval  Testing — Commercial 

Hybrid  PFD's. 
160.077-23    Production  tests  and  inspections. 
160.077-25    Manufacturer  records. 
160.077-27     Pamphlet. 
160.077-29     PFD  Manuals. 
160.077-30    Spare  operating  components  and 

temporary  marking. 
160.077-31     PFD  Marking. 
160.077-33     Approval  procedures. 
160.077-35    Procedure  for  approval  of  design 

or  material  revision. 
160.077-37     Independent  laboratories. 

Authority:  46  U.S.C.  3306,  3703.  4104,  and 
4302;  49  CFR  1.46. 

Subpart  160.077— Hybrid  Inflatable 
Personal  Flotation  Devices 

§160.077-1    Scope. 

(a)  This  specification  contains 
requirements  for  approving  hybrid 
inflatable  personal  flotation  devices 
(hybrid  PFDs). 

(b)  Other  regulations  in  this  chapter 
and  in  33  CFR  Part  175  allow 
recreational  boats  and  uninspected 
commercial  vessels  to  carry  hybrid 
PFD's  as  substitutes  for  other  required 
PFD's  if  they  are  worn  under  conditions 
prescribed  in  the  manual  required  by 

§  160.077-29,  and  on  the  marking 
prescribed  in  §  160.077-31.  For 
recreational  boats  involved  in  a  special 
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activity,  hybrid  PFD  approval  may  also 
be  limited  to  that  activity. 

(c)  On  an  inspected  commercial 
vessel,  a  hybrid  PFD  will  be  approved 
only — 

(1)  As  work  vest;  or 

(2)  For  the  special  purpose  stated  on 
the  approval  certificate  and  PFD 
marking. 

(d)  A  hybrid  PFD  will  be  approved 
only  for  adults. 

(e)  This  specification  also  contains 
requirements  for — 

(1)  Manufacturers  and  sellers  of 
recreational  hybrid  PFD's  to  provide  an 
information  pamphlet  and  owner's 
manual  with  each  PFD;  and 

(2)  Manufacturers  of  commercial 
hybrid  PFD's  to  provide  a  user's  manual. 

§160.077-3    Definitions. 

(a)  "Commandant  (G-MVI-3)"  means 
the  Chief  of  the  Survival  Systems 
Branch,  Office  of  Merchant  Marine 
Safety.  U.S.  Coast  Guard.  Address: 
Commandant  {G-MVl-3/24).  U.S.  Coast 
Guard  Headquarters.  2100  Second  St. 
SW..  Washington,  DC  20593.  Telephone: 
202-426-1444. 

(b)  "Commercial  hybrid  PFD"  means  a 
hybrid  PFD  approved  for  use  on 
commercial  vessels  identified  on  the 
PFD  label. 

(c)  "First  quality  workmanship" 
means  construction  which  is  free  from 
any  defect  materially  affecting 
appearance  or  serviceability. 

(d)  "Hybrid  PFD"  means  a  personal 
flotation  device  that  has  at  least  one 
inflation  chamber  in  combination  with 
inherently  buoyant  material. 

(e)  "Inflation  medium"  means  any 
solid,  liquid,  or  gas.  that,  when 
activated,  provides  inflation  for 
buoyancy. 

(f)  "Inspector"  means  an  independent 
laboratory  representative  assigned  to 
perform  duties  described  in  §  160.077- 
23. 

(g)  "PFD"  means  a  personal  flotation 
device  of  a  type  approved  under  this 
subpart. 

(h)  "Recreational  hybrid  PFD"  means 
a  hybrid  PFD  approved  for  use  on  a 
recreational  boat  as  defined  in  33  CFR 
175.3(b). 

(i)  [Reserved] 

(j)  "Reference  vest"  means  a  model 
AK-1  PFD  meeting  Subpart  160.047  of 
this  chapter,  except  that,  in  lieu  of  the 
weight  and  displacement  values 
prescribed  in  Tables  160.047-4(c){2)  and 
§  160.047-{4)(c)(4),  each  front  insert  must 
have  a  weight  of  kapok  of  at  least  8.25 
oz.  and  a  volume  displacement  of 
9.0±0.25  lb.,  and  the  back  insert  must 
have  a  weight  of  kapok  of  at  least  5.5  oz. 
and  a  volume  displacement  of  6.0±0.25 
lb.  To  achieve  the  specifled  volume 


displacement,  front  insert  envelopes 
may  be  lapger  than  the  dimension 
prescribed  by  §  160.047-l(b). 

(k)  "Second  stage  donning"  means 
adjustments  or  steps  necessary  to  make 
a  PFD  provide  its  intended  flotation 
characteristics  after  the  device  has  been 
properly  donned  and  then  inflated. 

§  160.077-S    Required  to  be  worn. 

(a)  As  provided  in  Subpart  25.25  of 
this  chapter,  and  in  33  CFR  Part  175.  a 
hybrid  PFD  that  is  marked  "REQUIRED 
TO  BE  WORN"  may  be  used  to  meet  the 
Coast  Guard  PFD  carriage  requirements 
in  those  regulations  only  if  it  is  worn 
whenever  the  vessel  is  underway  and 
the  intended  wearer  is  not  within  an 
enclosed  space. 

(b)  If  hvbrid  PFD's  with  the  marking 
"REQUIRED  TO  BE  WORN"  are  not 
worn  under  the  conditions  stated  in 
paragraph  (a)  of  this  section,  other 
approved  PFD's  will  have  to  be  provided 
to  comply  with  the  applicable  carriage 
requirements  in  33  CFR  Part  175  and 
Subpart  25.25  of  this  chapter. 

(c)  The  following  PFD's  must  be 
marked  "REQUIRED  TO  BE  WORN"  as 
specified  in  §  160.077-31: 

(1)  Each  recreational  hybrid  PFD. 

(2)  Each  commercial  hybrid  PFD  that 
is  approved  for  use  on  an  uninspected 
commercial  vessel. 

§160.077-7    Type. 

(a)  A  hybrid  PFD  will  be  approved 
only  as  a  Type  V  PFD.  A  Type  V  PFD  is 
a  PFD  that,  unlike  other  PFD  Types,  has 
limitations  on  its  approval. 

(b)  The  approval  tests  in  this  subpart 
require  each  hybrid  PFD  to  have  at  least 
Type  II  or  Type  III  PFD  performance. 

§  160.077-9    incorporation  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
Register.  The  Office  of  the  Federal 
Register  publishes  a  table,  "Material 
Approved  for  Incorporation  by 
Reference,"  which  appears  in  the 
Finding  Aids  section  of  this  volume.  In 
that  table  is  found  the  date  of  the  edition 
approved,  citations  to  the  particular 
sections  of  this  part  where  the  ma^terial 
is  incorporated,  addresses  where  the 
material  is  available,  and  the  date  of 
approval  by  the  Director  of  the  Federal 
Register.  To  enforce  any  edition  other 
than  the  one  listed  in  the  table,  notice  of 
the  change  must  be  published  in  the 
Federal  Register  and  the  material  made 
available  to  the  public.  All  approved 
material  is  on  file  at  the  Office  of  the 
Federal  Register,  Washington,  DC  20408, 
and  at  the  U.S.  Coast  Guard,  Survival 
Systems  Branch  (G-MVI-3). 
Washington,  DC  20593. 


(b)  The  materials  approved  Jor 
incorporation  by  reference  in  this 
subpart  are: 

American  Society  for  Testing  and  Materials 
(ASTMJ 

ASTM  B  117.  Standard  Method  of  Salt 
Spray  (Fog)  Testing. 

ASTM  D  471.  Rubber  Property— EfTect  of 
Liquids. 

ASTM  D  751.  Standard  Methods  of  Testing 
Coated  Fabrics. 

ASTM  D  1434.  Gas  Transmission  Rate  of 
Plastic  Film  and  Sheeting. 

Federal  Aviation  Administration  Technical 
Standard  Order 

TSO-C13,  Federal  Aviation  Administration 
Standard  for  Life  Preservers. 

Federal  Stofdards 

In  Federal  Test  Method  Standard  No.  191 
the  following  test  methods: 

(1)  Method  5100.  Strength  and  Elongalioa 
Breaking  of  Woven  Cloth:  Crab  Method. 

(2)  Method  5132.  SU^ngth  of  Cloth.  Tearing: 
Falling-Pendulum  Method. 

(3)  Method  5134.  Strength  of  Cloth.  Tearing: 
Tongue  Method. 

(4)  Method  5804.1,  Weathering  Resistance 
of  Cloth;  Accelerated  Weathering  Method. 

(5)  Method  5762.  Mildew  Resistance  of 
Textile  Materials:  Soil  Burial  Method. 
Federal  Standard  No.  731.  Stitches.  Seams. 
and  Stitching. 

Military  Specifications 

MIL-L-24611(SH)— Life  Preserver  Support 
Package  For  Life  Preserver.  MK  4. 

National  Bureau  of  Standards  (NBS) 

"The  Universal  Color  Language"  and  "The 
Color  Names  Dictionary"  in  Color  Universal 
Language  and  Dictionary  of  Names.  National 
Bureau  of  Standards  Special  Publication  440. 

Underwriters  Laboratories  (UL) 

UL 1191.  "Components  for  Personal 
Flotation  Devices." 

UL  1517.  "Hybrid  Personal  Flotation 
Devices." 

§  160.077-11    Material*— Recreational 
Hybrid  PFD'*. 

(a)  General. — (1)  Application.  This 
section  contains  requirements  for 
materials  used  in  recreational  hybrid 
PFD's. 

(2)  Condition  of  Materials.  All 
materials  must  be  new. 

(3)  Material  Selection.  Unless 
otherwise  specified  in  standards 
incorporated  by  reference  in  this 
section,  all  materials  must  be  designed 
for  use  in  all  weather  conditions 
throughout  a  temperature  range  of 
-30  "C  to  +65  'C  (-22  "F  to  +150  '¥]. 

(4)  Certification.  Each  lot  of  material 
used  in  manufacturing  PFD's  must  have 
a  certification  of  compliance  with  the 
requirements  in  this  section.  The 
certification  must  be  made  by  the  PFD 
manufacturer,  the  material  supplier,  or 
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an  independent  laboratory  accepted  by 
the  Commandant  in  accordance  with 
Subpart  159.010  to  make  the 
certification.  Each  certification  by  a 
supplier  must  be  notarized.  Each 
certification  by  a  PFD  manufacturer 
must  be  accompanied  by  test  results 
that  show  compliance  with  this  section. 

(5)  Weathering  Resistance.  Each  non- 
metallic  component  which  is  not 
suitably  covered  to  shield  against 
ultraviolet  exposure  must  be  designed 
to— 

(i)  Retain  at  least  40%  of  its  strength 
after  being  subjected  to  300  hours  of 
sunshine  carbon  arc  weathering  as 
specified  by  Method  5804.1  of  Federal 
Test  Method  Standard  Number  191;  or 

(ii)  Meet  UL 1517.  section  4.3. 

(6)  Fungus  Resistance.  Each  non- 
metallic  component  must  be  designed  to 
retain  at  least  90%  of  its  strength  after 
being  subjected  to  the  mildew  resistance 
test  specified  by  Method  5762  of  Federal 
Test  Method  Standard  191  when 
untreated  cotton  is  used  as  the  control 
specimen.  Also,  the  gas  transmission 
rate  of  inflation  chamber  materials  must 
not  be  increased  by  more  than  10%  after 
being  subjected  to  this  test.  Materials 
that  are  covered  when  used  in  the  PFD 
may  be  tested  with  that  covering. 

(7)  Corrosion  resistance.  Each  metal 
component  must  be — 

(i)  Galvanically  compatible  with  each 
other  metal  part  in  contact  with  it;  and 

(ii)  Unless  it  is  expendable  (such  as  an 
inflation  medium  cartridge),  410 
stainless  steel  or  have  salt  water  and 
salt  air  corrosion  characteristics  equal 
or  superior  to  410  stainless  steel  or 
perform  its  intended  function,  and  have 
no  visible  pitting  or  other  damage  on 
any  surface,  after  720  hours  of  salt  spray 
testing  according  to  ASTM  B 117. 

(8)  Materials  not  covered.  Materials 
not  covered  in  this  section  must  be  of 
good  quality  and  suitable  for  the 
purpose  intended. 

(b)  Flotation  material.  Inherent 
buoyancy  must  be  provided  by — 

(1)  Plastic  foam  meeting — 

(i)  Subpart  164.013  of  this  chapter; 
(ii)  Subpart  164.015  of  this  chapter;  or 
(iii)  UL  1191  and  having  a  V  factor  of 
89  except  that,  foam  with  a  lower  V 
factor  may  be  used  if  compensated  to 
provide  equivalent  buoyancy  which, 
after  a  normal  service  life,  is  not  less 
than  that  of  a  PFD  made  with  7.5  lb.  of 
buoyancy  using  a  material  having  a  V 
factor  of  89;  or 

(2)  Kapok  meeting  Subpart  164.003  of 
this  chapter. 

(c)  Fabric— [1]  All  fabric.  All  fabric, 
except  inner  envelope  fabric,  must — 

(i)  Be  of  a  type  accepted  for  use  on 
Type  I  PFD's  approved  under  Subpart 
160.002  of  this  chapter  or 


(ii)  Meet  the  Type  V  requirements  for 
"Fabrics  for  Wearable  Devices"  in  UL 
1191.  except  that  its  breaking  strength 
must  be  at  least  400  N  (90  lb.)  in  both  the 
directions  of  greater  and  lesser  thread 
count. 

(2)  Rubber  coated  fabric.  Rubber 
coated  fabric  must  be  of  a  copper- 
inhibiting  type. 

(3)  Inner  envelope  fabric.  Inner 
envelope  fabric  must — 

(i)  Meet  the  requirements  in  paragraph 
(c)(i)  of  this  section;  or 

(ii)  Be  of  a  type  accepted  for  use  on 
Type  II  PFD's  approved  under  Subpart 
160.047  of  this  chapter. 

(d)  Inflation  chamber  materials. — (1) 
All  materials.  The  average  permeability 
of  inflation  chamber  material  must  not 
be  more  than  110%  of  the  permeability  of 
materials  determined  in  approval  testing 
prescribed  in  §  160.077-19(d).  The 
average  grab  breaking  strength  and  tear 
strength  of  the  material  must  be  at  least 
90%  of  the  grab  breaking  strength  and 
tear  strength  determined  from  testing 
prescribed  in  §  160.077-19(d).  No 
individual  sample  result  for  breaking 
strength  or  tear  strength  may  be  more 
than  20%  below  the  results  obtained  in 
approval  testing. 

(2)  Fabric  covered  chambers.  Each 
material  used  in  the  construction  of 
inflation  chambers  that  are  covered  with 
fabric  must  meet  the  requirements 
specified  for — 

(i)  Bladder  materials  in  section  3.2.6  of 
MIL-L-24611{SH)  if  the  material  is  an 
unsupported  film,  except  that  any  color 
or  finish  may  be  used;  or 

(ii)  Coated  fabric  in  section  3.1.1  of 
TSO-C13  if  the  material  is  a  coated 
fabric. 

(3)  Uncovered  chambers.  Each 
material  used  in  the  construction  of 
inflation  chambers  that  are  not  covered 
with  fabric  must  meet  the  requirements 
specified  in  paragraph  (d](2)(ii)  and 
(a](5)(i)  of  this  section. 

(e)  Thread.  All  thread  used  in 
structural  seams  must  meet  §  160.001- 
2(j)  of  this  chapter.  Thread  and  fabric 
combinations  must  have  similar 
elongation  and  durability 
characteristics. 

(f)  Webbing.  Webbing  used  as  a  body 
strap,  tie  tape  or  drawstring,  or 
reinforcing  tape  must  meet  §  160.002- 
3(e),  §  160.002-3(f),  and  §  160.002-3(h)  of 
this  chapter  respectively.  Webbing  used 
for  tie  tape  or  drawstring  must  be 
capable  of  easily  holding  a  knot  and 
being  easily  tied  and  untied.  Webbing 
used  as  reinforcing  tape  must  be  smooth 
enough  to  prevent  chafing  the  wearer. 

(g)  Closures. — (1)  Strength.  Each 
closure  such  as  a  buckle,  snap  hook  and 
dee  ring,  or  other  type  of  fastening  must 
comply  with  UL  1517,  section  4.1.  The 


width  of  each  closure  opening  through 
which  body  strap  webbing  passes  must 
be  the  same  as  the  width  of  that 
webbing. 

(2)  Means  of  Locking.  Each  closure 
used  to  secure  a  PFD  to  the  body,  except 
a  zipper,  must  have  a  quick  and  positive 
means  of  locking,  such  as  a  snap  hook 
and  dee  ring. 

(3)  Zipper.  If  a  zipper  is  used  to  secure 
a  PFD  to  the  wearer  it  must  be — 

(i)  Easily  initiated; 

(ii)  Non-jamming; 

(iii)  Right  handed;  and 

(iv)  Of  a  locking  type. 

(h)  Inflation  medium.  If  a  hybrid  PFD 
has  an  automatic  or  manual  inflation 
mechanism — 

(1)  The  inflation  medium  must  not 
contain  or  produce  compounds  more 
toxic  than  COj  in  sufficient  quantity  to 
cause  an  adverse  reaction  if  inhaled 
through  any  of  its  oral  inflation 
mechanisms;  and 

(2)  Any  chemical  reaction  during 
inflation  must  not  leave  a  toxic  residue. 

(i)  [Reserved] 

(J)  Kapok  pad  covering.  If  kapok 
flotation  material  is  used,  pad  covering 
that  meets  §  160.047-3{e}  of  this  chapter 
must  be  provided  to  enclose  the  material 
in  at  least  three  separate  pads. 

§  160.077-13    Materials — Commercial 
Hybrid  PFD's. 

(a)  General.  All  commercial  hybrid 
PFD  materials  must  meet  §  160.077-11 
and  this  section. 

(b)  Closures.  Each  closure  other  than 
a  zipper  must  have  a  minimum  breaking 
strength  of  1000  N  (225  lbs).  If  a  zipper  is 
used  to  secure  the  PFD  to  the  body,  it 
must  be  used  in  combination  with 
another  closure  that  has  a  quick  and 
positive  means  of  locking. 

(c)  Retroreflective  Material.  Each  PFD 
must  have  at  least  200  sq.  cm.  (31  sq.  in.) 
of  retroreflective  material  on  its  front 
side,  at  least  200  sq.  cm.  on  its  back  side 
and  at  least  200  sq.  cm.  of  material  on 
each  reversible  side,  if  any.  The  material 
must  be  Type  I  material  that  is  approved 
under  Subpart  164.018  of  this  chapter. 
The  material  attached  on  each  side  must 
be  divided  equally  between  the  upper 
quadrants  of  the  side.  The  material,  as 
attached,  must  not  impair  PFD 
performance. 

(d)  PFD  Light.  Each  PFD  must  have  a 
PFD  light  that  is  approved  under 
Subpart  161.012  of  this  chapter.  The  light 
must  be  securely  attached  to  the  front 
shoulder  area  of  the  PFD.  The  light,  as 
attached,  must  not  impair  PFD 
performance  or  damage  the  life  jacket. 
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§  160.077-15    Construction  and  i 

Performance— Recreational  Hybrid  PFD's. 

(a)  Performance.  (1)  Each  recreational 
hybrid  PFD  must  be  able  to  pass  the 
tests  in  §  160.077-19. 

(2)  Each  recreational  hybrid  PFD 
must — 

(i)  If  second  stage  donning  is  required, 
have  an  obvious  method  for  doing  it; 

(ii)  If  it  is  to  be  marked  as  providing 
Type  II  performance,  not  require  second 
stage  donning  to  achieve  that 
performance; 

(iii)  Be  capable  of  being  worn  while 
inflated  at  60  N  (13  lb.)  of  buoyancy 
without  significantly  changing  its 
appearance  from,  or  making  it 
significantly  less  comfortable  than,  the 
uninflated  condition; 

(iv)  Not  cause  significant  discomfort 
to  the  wearer  during  and  after  inflation; 
and 

(v)  If  it  has  a  manual  or  automatic 
inflation  mechanism  and  can  be  put  on 
inside  out.  not  restrict  breathing  when 
donned  inside  out.  adjusted  to  fit.  and 
inflated. 

(b)  Construction:  General.  Each 
recreational  hybrid  PFD  must — 

(1)  Have  one  or  more  inflation 
chambers; 

(2)  Have  at  least  one  oral  means  of 
inflation  on  each  inflation  chamber; 

(3)  Have  at  least  one  automatic 
inflation  mechanism  that  inflates  at 
least  one  chamber,  if  marked  as 
providing  Type  II  performance; 

(4)  Be  constructed  so  that  the  intended 
method  of  donning  is  obvious  to  an 
untrained  wearer; 

(5)  Not  have  a  channel  that  can  direct 
water  to  the  wearer's  face  to  any  greater 
extent  than  that  of  the  reference  vest 
defined  in  §  16G.077-3(j). 

(6)  Have  a  retainer  for  each  adjustable 
closure  to  prevent  any  part  of  the 
closure  from  being  easily  removed  from 
the  PFD; 

(7)  If  marked  as  universally  sized  for 
wearers  weighing  over  40  kg  (90 
pounds^  have  a  chest  size  range  of  at 
least  76  tc  120  cm  (30  to  52  in.); 

(8)  Not  have  means  of  access  to  any 
inherently  buoyant  inserts; 

(9)  Not  have  edges,  projections,  or 
corners,  either  external  or  internal,  that 
are  sufficiently  sharp  to  damage  the  PFD 
or  cause  injury  to  anyone  using  or 
maintaining  the  PFD; 

(10)  Be  of  first  quality  workmanship; 

(11)  Unless  otherwise  allowed  by  the 
approval  certificate — 

(i)  Not  incorporate  means  obviously 
intended  for  attaching  the  PFD  to  the 
vessel;  and 

(ii)  Not  have  any  instructions 
indicating  that  attachment  is  intended; 

(12)  Except  as  otherwise  required  by 
this  section,  meet  UL  Standard  1517. 


p.  sections  6.14,  6.20.  7.1.  7.3.  7.8.  8.4.  and  9; 
and 

(13)  Meet  any  additional  requirements 
that  the  Commandant  (G-MVI-3)  may 
prescribe,  if  necessary,  to  approve 
unique  or  novel  designs. 

(c)  Inflation  mechanism.  (1)  Each 
inflation  mechanism  on  a  recreational 
hybrid  PFD  must— 

(i)  Not  require  tools  to  activate  it  or 
replace  its  inflation  medium  cartridge  or 
water  sensitive  element; 

(ii)  Have  an  intended  method  of 
operation  that  is  obvious  to  an  untrained 
wearer;  and 

(iii)  Be  located  outside  of  its  inflation 
chamber. 

(2)  Each  oral  inflation  mechanism 
must — 

(i)  Be  designed  to  operate  without 
pulling  on  the  mechanism; 

(ii)  Not  be  able  to  be  locked  in  the 
open  or  closed  position;  and 

(iii)  Have  a  non-toxic  mouthpiece. 

(3)  Each  automatic  and  manual 
inflation  mechanism  must — 

(i)  Have  a  simple  method  for  replacing 
the  inflation  medium  cartridge;  and 

(ii)  Be  in  a  ready-to-use  condition  or 
be  conspicuously  marked  to  indicate 
that  the  inflation  mechanism  is  not  in  a 
ready-to-use  condition  and  that  the 
purchaser  must  assemble  it. 

(4)  Each  manual  inflation  mechanism 
must — 

(i)  Provide  an  easy  means  of  inflation 
that  requires  only  one  deliberate  action 
on  the  part  of  the  wearer  to  actuate  it; 
and 

(ii)  Be  operated  by  pulling  on  an 
inflation  handle  that  is  marked  "Jerk  to 
Inflate"  at  two  visible  locations. 

(5)  Each  automatic  inflation 
mechanism  must — 

(i)  Have  an  obvious  method  for 
indicating  whether  the  mechanism  has 
been  activated;  and 

(ii)  Be  incapable  of  assembly  without 
its  water  sensitive  element. 

(6)  The  marking  required  for  the 
inflation  handle  of  a  manual  inflation 
mechanism  must  be  waterproof, 
permanent,  and  readable  from  a 
distance  of  2.5  m  (8  ft.). 

(d)  Deflation  mechanism.  (1)  Each 
inflation  chamber  must  have  its  own 
deflation  mechanism. 

(2)  Each  deflation  mechanism  must — 
(i)  Be  readily  accessible  to  either  hand 

when  the  PFD  is  worn  while  inflated; 

(ii)  Not  require  tools  to  operate  it; 

(iii)  Have  an  intended  method  of 
operation  that  is  obvious  to  an  untrained 
wearer,  and 

(iv)  Not  be  able  to  be  locked  in  the 
open  or  closed  position. 

(3)  The  deflation  mechanism  can  be 
the  oral  inflation  mechanism. 


(e)  Sewn  seams.  Stitching  used  in 
each  structural  seam  of  a  PFD  must 
provide  performance  equal  to  or  belter 
than  a  Class  300  Lockstitch  meeting 
Federal  Standard  No.  751. 

§160.077-17    Conatruction  and 
Performance — Commercial  Hybrid  PFO'e. 

(a)  General.  Each  commercial  hybrid 
PFD  must  meet — 

(1)  Paragraph  (b)  of  this  section:  and 

(2)  Section  160.077-15,  except 

§  160.077-15(a)(2)(iii)  and  (  160.077- 
15(c)(l)(i). 

(b)  Additional  requirements.  Each 
commercial  hybrid  PFD  must— 

(1)  Be  able  to  pass  the  tests  in 
§  160.077-21; 

(2)  Not  present  a  snag  hazard  when 
properly  worn; 

(3)  When  worn  inflated,  have  a  visible 
external  surface  area  of  at  least  1300  sq. 
cm  (200  sq.  in.)  in  front  and  450  sq.  cm 
(70  sq.  in.)  in  back  that  are  primarily 
vivid  reddish  orange  as  defined  by 
sections  13  and  14  of  the  "Color  Names 
Dictionary"; 

(4)  Have  at  least  two  separate 
inflation  chambers; 

(5)  Have  at  least  one  manual  inflation 
mechanism. 

(6)  Have  at  least  one  automatic 
inflation  mechanism  that  inflates  at 
least  one  chamber;  and 

(7)  Not  require  second  stage  doiming 
after  inflation. 

§160.077-19    Approval  Testing- 
Recreational  Hybrid  PFD's. 

(a)  General  (1)  This  section  contains 
approval  tests  and  examinations  for 
recreational  hybrid  PFD's.  Each  test  and 
examination  must  be  conducted  or 
supervised  by  an  independent 
laboratory.  The  tests  must  be  done  using 
PFD's  that  have  been  constructed  in 
accordance  with  the  plans  and 
specifications  in  the  application  for 
approval.  In  each  test  only  one  PFD  is 
required  to  be  tested  unless  otherwise 
specified  or  needed  to  complete  the  tests 
in  paragraph  (d)  of  this  section. 

(2)  All  data  relating  to  buoyancy  and 
pressure  must  be  taken  at.  or  corrected 
to.  standard  atmospheric  pressure  of  760 
mm  (29.92  inches)  of  mercury  and 
temperature  of  20  "C  (68  T). 

(3)  The  tests  in  paragraph  (b)  of  this 
section  must  be  completed  before  doing 
the  tests  in  paragraph  (d)  of  this  section. 

(4)  In  each  test  that  specifies  inflation 
by  an  automatic  inflation  mechanism 
and  either  or  both  of  the  other 
mechanisms,  the  automatic  inflation 
mechanism  must  be  tested  first. 

(5)  Some  tests  in  this  section  require 
PFD's  to  be  tested  while  being  worn. 
The  number  and  characteristics  of  the 
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test  subjects  must  be  as  prescribed  in 
section  11  of  UL  1517. 

(b)  Tests.  Each  PFD  design  must  be 
tested  according  to  the  procedures  in  the 
following  tests  and  meet  the 
requirements  in  those  tests: 

(1)  Donning  and  Operability,  UL  1517. 
section  12. 

(2)  Jump  Test.  UL  1517.  section  13. 

(3)  Flotation  Stability  and  Inflation. 
(i)  Uninfhted Flotation  Stability,  UL 

1517,  section  14. 

Note:  If  the  freeboard  of  a  test  subject  is 
close  to  zero,  caution  must  be  taken  to 
prevent  the  subject  from  inhaling  water.  The 
subject  may  use  lightweight  breathing  aids  to 
avoid  inhaling  water. 

(ii)  Inflation.  UL  1517.  section  14.3 
through  14.5  using  a  PFD  with  each 
automatic  inflation  mechanism  disabled. 

(iii)  Inflated  Flotation  Stability.  UL 
1517.  section  15,  for  either  Type  II  or 
Type  III  performance. 

(4)  Water  Emergence.  UL  1517,  section 
16. 

(5)  Operation  Force  Test,  UL  1517. 
section  17. 

(6)  Buoyancy.  Buoyancy  Distribution, 
and  Inflation  Medium  Retention  Test. 
UL  1517.  sections  18  and  19.  except  that 
the  buoyancy  and  volume  displacement 
of  kapok  buoyant  inserts  must  be  tested 
in  accordance  with  the  procedures 
prescribed  in  §  160.047-4(c)(4)  and 

§  160.047-5(e){l)  in  lieu  of  the 
procedures  in  UL  1517,  section  18  and 
19. 

(7)  Inflation  Chamber  Tests. 

(i)  Over-pressure  Test,  UL  1517. 
section  28. 

{ii]  Air  Retention  Test.  UL1517. 
section  29. 

(8)  Temperature  Cycling  Tests.  UL 
1517,  section  23. 

(9)  Solvent  Exposure  Test.  UL  1517. 
section  24. 

(10)  Environmental  Tests,  UL  1517. 
section  31.1. 

(i)  Humidity  Exposure.  UL  1517. 
section  31.4. 

(ii)  Rain  Exposure.  UL  1517,  section 
31.2  and  31.3. 

(11)  Abrasion/Compression  Test,  UL 
1517,  section  26. 

(12)  Water  Entrapment  Test,  UL  1517, 
section  20. 

(13)  Tensile  Tests,  UL  1517.  section  22. 

(14)  Strength  of  Attachment  of 
Inflation  Mechanism,  UL  1517,  section 
30. 

(15)  Flame  Exposure  Test,  UL  1517, 
section  25. 

(16)  Impact  Test.  UL  1517.  section  21. 

(17)  Seam  Strength  Test.  UL  1517. 
section  33. 

(18)  Puncture  Test,  UL  1517,  section 
27. 

(c)  Visual  Examination.  One  complete 
PFD  must  be  visually  examined  for 


compliance  with  the  requirements  of 
§  160.077-15. 

(d)  Inflation  Chamber  Properties. — (1) 
General.  The  tests  in  this  paragraph 
must  be  run  if  the  tests  in  paragraph  (b) 
of  this  section  are  successfully 
completed.  The  results  of  these  tests  will 
be  used  to  check  the  quality  of  incoming 
PFD  components  and  the  production 
process.  Test  samples  must  come  from 
one  of  more  PFD's  that  were  each  used 
in  all  of  the  tests  in  paragraphs  (b)(2). 
(b)(6).  (b)(7),  (b)(16).  and  (b)(18)  of  this 
section. 

(2)  Grab  breaking  strength.  Grab 
breaking  strength  of  chamber  materials 
must  be  determined  according  to 
Method  No.  5100  of  Federal  Test  Method 
Standard  191.  or  ASTM  D  751. 

(3)  Tear  strength.  Tear  strength  of 
chamber  materials  must  be  determined 
according  to  Method  No.  5132  or  5134  of 
Federal  Test  Method  Standard  191.  or 
ASTM  D  751. 

(4)  Permeability.  The  permeability  of 
chamber  materials  must  be  determined 
according  to  ASTM  D  1434  using  CO2  as 
the  test  gas. 

(5)  Seam  strength.  The  seam  strength 
of  the  seams  in  each  inflation  chamber 
of  at  least  one  PFD  must  be  determined 
according  to  ASTM  D  751.  except  that  25 
mm  by  200  mm  (1  in.  by  8  in.)  samples 
may  be  used  where  insufficient  length  of 
straight  seam  is  available. 

(e)  Additional  Tests.  The 
Commandant  (G-MVI-3),  may  prescribe 
additional  tests,  if  necessary,  to  approve 
unique  or  novel  designs. 

§  160.077-21    Approval  Testing- 
Commercial  Hybrid  PFD's. 

(a)  General.  This  section  contains 
commercial  hybrid  PFD  approval  tests. 
The  provisions  of  9  160.077-19(a)  apply 
to  each  test  in  this  section. 

(b)  Tests.  Each  test  prescribed  in 
§  160.077-19(b),  except  the  tests  in 
paragraphs  (b)(2),  (b)(3)(i),  (b)(3)(ii).  and 
(b)(6),  must  be  conducted  and  passed. 

(c)  Additional  tests.  Each  PFD  design 
must  also  be  tested  according  to  the 
procedures  in  the  following  tests  and 
meet  the  requirements  in  these  tests: 

[\]Jump  Test.  UL  1517,  section  S6. 

(2)  In-water  Removal  Test,  UL  1517. 
section  S9. 

(3)  Buoyancy  and  Inflation  Medium 
Retention  Test,  UL  1517,  Section  SlO. 

(4)  Flotation  Stability. 

(i)  Uninflated  Flotation  Stability.  UL 
1517,  section  S7. 

Note. — If  the  freeboard  of  a  test  subject  is 
close  to  zero,  caution  must  be  taken  to 
prevent  the  subject  from  inhaling  water.  The 
subject  may  use  lightweight  breathing  aids  to 
avoid  inhaling  water. 

(ii)  Righting  Action  Test.  UL  1517. 
section  S8.  In  addition  to  criteria  stated 


in  section  S8,  the  requirements  in 
paragraph  (d)  of  this  section  must  be 
met  after  each  test  with  one  of  the 
chambers  deflated. 

(d)  Flotation  Stability  Criteria.  At  the 
end  of  the  righting  action  test — 

(1)  At  least  75%  of  the  PFD's 
retroreflective  material  on  the  outside  of 
the  PFD,  and  the  PFD  light,  must  be 
above  the  water  when  the  subject  is 
floating  in  the  stable  flotation  attitude; 
and 

(2)  The  subject  when  floating  in  the 
stable  flotation  position  and  looking  to 
the  side,  must  be  able  to  see — 

(i)  The  water  no  more  than  3  m  (10  ft.) 
away;  or 

(ii)  A  mark  on  a  vertical  scale  no 
higher  than  the  lowest  mark  which  can 
be  viewed  when  floating  in  the  same 
position  in  the  reference  vest  deflned  in 
§  160.077-3(j). 

(e)  Visual  Examination.  One  complete 
PFD  must  be  visually  examined  for 
compliance  with  the  requirements  of 

§  160.077-15  and  S  160.077-17. 

(f)  Inflation  Chamber  Properties.  If  the 
tests  in  paragraphs  (b)  and  (c)  of  this 
section  are  completed  successfully,  the 
tests  in  S  160.077-19(d)  must  be  run. 

(g)  Additional  Tests.  The 
Commandant  (G-MVI-3),  may  prescribe 
additional  tests,  if  necessary,  to  approve 
unique  or  novel  designs. 

§  160.077-23    Production  teste  and 
inspections. 

(a)  General.  (1)  Production  tests  and 
inspections  must  be  conducted  in 
accordance  with  this  section  and 
subpart  159.007  of  this  chapter. 

(2)  The  Commandant  (G-MVI-3)  may 
prescribe  additional  production  tests 
and  inspections  if  needed  to  maintain 
quality  control  and  check  for 
compliance  with  the  requirements  in  this 
subpart. 

(b)  Test  and  Inspection 
Responsibilities.  In  addition  to 
responsibilities  set  out  in  Part  159  of  this 
chapter,  each  manufacturer  of  a  hybrid 
PFD  and  each  independent  laboratory 
inspector  must  comply  with  the 
following,  as  applicable: 

(1)  Manufacturer.  Each  manufacturer 
must — 

(i)  Perform  all  required  tests  and 
examinations  on  each  PFD  lot  before  the 
independent  laboratory  inspector  tests 
and  inspects  the  lot; 

(ii)  Perform  required  testing  of  each 
incoming  lot  of  inflation  chamber 
material  before  using  that  lot  in 
production; 

(iii)  Have  procedures  for  maintaining 
quality  control  of  the  materials  used, 
manufacturing  operations,  and  the 
finished  product; 
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(iv)  Have  a  continuing  program  of 
employee  training  and  a  program  for 
maintaining  production  and  test 
equipment: 

(v)  Have  an  inspector  from  the 
independent  laboratory  observe  the 
production  methods  used  in  producing 
the  first  PFD  lot  produced  and  observe 
any  revisions  made  thereafter  in 
production  methods: 

(vi)  Admit  the  inspector  and  any 
Coast  Guard  representative  to  any  place 
in  the  factory  where  work  is  done  on 
hybrid  PFD's  or  component  materials, 
and  where  completed  PFD's  are  stored: 
and 

(vii)  Allow  the  inspector  and  any 
Coast  Guard  representative  to  take 
samples  of  completed  PFD's  or  of 
component  materials  for  tests 
prescribed  in  this  subpart. 

(2)  Independent  Laboratory. 

(i)  An  insjJector  may  not  perform  or 
supervise  any  production  test  or 
inspection  unless — 

(A)  The  manufacturer  has  a  current 
approval  certificate:  and 

(B)  The  inspector  has  first  observed 
the  manufacturer's  production  methods 
and  any  revisions  to  those  methods. 

(ii)  An  inspector  must  perform  or 
supervise  testing  and  inspection  of  at 
least  one  PFD  lot  in  each  five  lots 
produced,  except  that  if  less  than  five 
lots  are  produced  during  any  calendar 
quarter,  at  least  one  lot  must  be  tested 
and  inspected  during  that  quarter.  Each 
lot  tested  and  inspected  must  be  within 
seven  lots  of  the  previous  lot  inspected. 

(iii)  During  each  inspection,  the 
inspector  must  check  for  noncompliance 
with  the  manufacturer's  quality  control 
procedures. 

(iv)  At  least  once  each  calendar 
quarter,  the  inspector  must,  as  a  check 
on  manufacturer  compliance  with  this 
section,  examine  the  manufacturer's 
records  required  by  §  160.077-25  and 
observe  the  manufacturer  in  performing 
each  of  the  tests  required  by  paragraph 
(h)  of  this  section. 

(c)  PFD  Lots.  A  lot  number  must  be 
assigned  to  each  group  of  PFD's 
produced.  No  lot  may  exceed  1000 
PFD's.  A  new  lot  must  be  started 
whenever  any  change  in  materials  or  a 
production  method  is  made,  or 
whenever  any  substantial  discontinuity 
in  the  production  process  occurs. 
Changes  in  lots  of  component  materials 
must  be  treated  as  changes  in  materials. 
Lots  must  be  numbered  serially.  The  lot 
number  assigned,  along  with  the 
approval  number,  must  enable  the  PFD 
manufacturer,  by  referring  to  the  records 
required  by  this  subpart,  to  determine 
who  produced  the  components  used  in 
the  PFD. 


(d)  Samples.  (1)  Samples  used  in 
testing  and  inspections  must  be  selected 
at  random.  Sampling  must  be  done  only 
when  all  PFD's  or  materials  in  the  lot 
are  available  for  selection. 

(2)  Each  sample  PFD  selected  must  be 
complete,  unless  otherwise  specified  in 
paragraph  (h)  of  this  section. 


(3)  The  inspector  may  not  select  the 
same  samples  tested  by  the 
manufacturer. 

(4)  The  number  of  samples  selected 
per  lot  must  be  at  least  the  applicable 
number  Usted  in  Table  160.077-23A  or 
Table  160.077-23B.  as  applicable. 


Table  160.077-23A.— Manufacturer's  Sampung 


Nunber  o«  samples  per  kM 

LMaza 

1-100 

101 

-200 

201-300     301-500     501- 

750 

751-1000 

Tests: 

Inftatloo  chamber  materials 

1 

2 

2 

1 
2 

Seenole  1 

2  2 

3  4 
Every  device  m  Itie  lol 

3                 4 

1                  1 

3                 4 

13               13 

Every  devne  in  the  lol 

3 
6 

6 

1 

6 

20 

Seam  strength 

Over-pressure(2).  (3) 



Ak  retention _ 

Buoyancy  and  inflation  media  rMenlioft 

a 
1 

8 

20 

Tensile  strengm(<) 

Detailed  product  examination „ 

2 

Relest  sample  size(2) „ _ 

Final  lot  examination 

Notes  to  Table: 

(1)  Samples  must  be  selected  from  each  lot 
of  incoming  material.  The  tests  referenced  in 
§  160.077-19{d)(2)  through  §  160.077-19(d)(4) 
prescribe  the  number  of  samples  to  select. 

(2)  Samples  selected  for  this  test  may  not 
be  the  same  samples  selected  for  other  tests. 

(3)  If  any  sample  fails  this  test,  the  number 
of  samples  to  be  tested  in  the  next  lot 
produced  must  be  at  least  2%  of  the  total 


number  of  PFD's  in  the  lot  or  10  PFD's. 
whichever  is  greater. 

(4)  This  test  is  required  only  when  a  new 
lot  of  materials  is  used  and  when  a  revised 
production  process  is  used.  However,  the  lest 
must  be  run  at  least  once  every  calendar 
quarter  regardless  of  whether  a  new  lot  of 
materials  or  revised  process  is  started  in  that 
quarter. 


Table  160.077-23B.— Inspector's  Sampung 


Number  ol  samples  per  kM 


Lot) 


1-100  101-200  201-300  301-500  501-750   751-1000 


Tests: 

Over-pressure  1 i 

Air  retention ^. _ i 

Buoyancy  and  inflation  media  retention __ i 

Tensile  strength  2 i 

Waterproof  martung „ 

Detailed  product  examitialion i 

Retest  sample  size  1 io 

Final  Lol  Inspection to 


1 

2                 2 

3 

4 

1 

2                 2 

3 

4 

1 

2                 2 

3 

4 

1 

1                  1 
See  note  3  tor  sampling 

1 

1 

1 

1                 2 

2 

3 

10 

13              13 

20 

20 

15 

20              25 

27 

X 

Notes  to  Table: 

(1)  Samples  selected  for  this  test  may  not 
be  the  same  PFD's  selected  for  other  tests. 

(2)  This  test  may  be  omitted  if  the 
manufacturer  has  previously  conducted  it 
and  the  inspector  has  conducted  the  test  on  a 
previous  lot  during  the  same  calendar 
quarter. 

(3)  One  sample  of  each  means  of  marking 
on  each  type  of  fabric  or  finish  used  in  PFD 
construction  must  be  tested.  This  test  is  only 
required  when  a  new  lot  of  materials  is  used. 
However,  the  test  must  be  run  at  least  once 
every  calendar  quarter  regardless  of  whether 
a  new  lot  of  materials  is  started  in  that 
quarter. 

(e)  Accept/Reject  Criteria: 
Manufacturer  Testing.  (1)  A  PFD  lot 
passes  production  testing  if  each  sample 
passes  each  test. 


(2}  In  lots  of  200  or  less  PFD's  the  lot 
must  be  rejected  if  any  sample  fails  one 
or  more  tests. 

(3)  In  lots  of  more  than  200  PFD's.  the 
lost  must  be  rejected  if — 

(i)  One  sample  fails  more  than  one 
test; 
(ii)  More  than  one  sample  fails;  or 
(iii)  One  sample  fails  one  test  and  in 
redoing  that  test  with  the  number  of 
samples  specified  for  retesting  in  Table 
160.077-23A.  one  or  more  samples  fail 
the  test. 

(4)  A  rejected  PFD  lot  may  be  retested 
only  if  allowed  under  paragraph  (k)  of 
this  section. 

(5)  In  testing  inflation  chamber 
materials,  a  lot  is  accepted  only  if  the 
average  of  the  results  of  testing  the 
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minimuin  number  of  samples  prescribed 
in  the  reference  tests  in  S  160.077-19(d) 
is  within  the  tolerances  specified  in 
§  160.077-11  (d)(1).  Any  lot  that  is 
rejected  may  not  be  used  in  production. 

(f)  Accept/Reject  Criteria: 
Independent  Laboratory  Testing.  (1)  A 
lot  passes  production  testing  if  each 
sample  passes  each  test. 

(2)  A  lot  must  be  rejected  if — 

(i)  One  sample  fails  more  than  one 
tes^. 
(ii)  More  than  one  sample  fails;  or 
(iii)  One  sample  fails  one  test  and  in 
redoing  that  test  with  the  number  of 
samples  specified  for  retesfir.g  in  Table 
160.077-23B,  one  or  more  samples  fail 
the  test. 

(3)  A  rejected  lot  may  be  retested  only 
if  allowed  under  paragraph  (k)  of  this 
section. 

(g)  Facilities  and  Equipment. — (1) 
General.  The  manufacturer  must  provide 
the  test  equipment  and  facilities 
described  in  this  section  for  performing 
production  tests,  examinations,  and 
inspections. 

(2)  Calibration.  The  manufacturer 
must  have  the  calibration  of  all  test 
equipment  checked  at  least  every  six 
months  by  a  weights  and  measures 
agency  or  the  equipment  manufacturer, 
distributor,  or  dealer. 

(3)  Equipment.  The  following 
equipment  is  required: 

(i)  A  Sample  Basket  for  buoyancy 
tests.  It  must  be  made  of  wire  mesh  and 
be  of  sufficient  size  and  durability  to 
hold  a  complete  inflated  PFD.  The 
basket  must  be  heavy  enough  or  be 
sufficiently  weighted  to  become 
submerged  when  holding  a  test  sample. 

(ii)  /4  Tank  Filled  with  Fresh  Water 
for  buoyancy  tests.  The  height  of  the 
tank  must  be  sufficient  to  allow  a  water 
depth  of  at  least  5  cm  (2  inches)  from  the 
water  surface  to  the  top  of  the  basket 
when  the  basket  is  not  touching  the 
bottom.  The  length  and  width  of  the 
tank  must  be  sufficient  to  prevent  each 
submerged  basket  from  contacting 
another  basket  or  the  tank  sides  and 
bottom.  Means  for  locking  or  sealing  the 
tank  must  be  provided  to  prevent 
disturbance  of  any  samples  or  a  change 
in  water  level  during  testing. 

(iii)  A  Scale  that  has  sufficient 
capacity  to  weigh  a  submerged  sample 
basket.  The  scale  must  be  sensitive  to  13 
g  (0.5  oz.)  and  must  not  have  an  error 
exceeding  ±13  g  (0.5  oz.). 

(iv)  Tensile  Test  Equipment  that  is 
suitable  for  applying  pulling  force  in 
conducting  body  strap  assembly 
strength  subtests.  The  equipment 
assembly  may  be  (A)  a  known  weight 
and  winch,  (B)  a  scale,  winch,  and  fixed 
anchor,  or  (C)  a  tensile  test  machine  that 
is  capable  of  holding  a  given  tension. 


The  assembly  must  provide  accuracy  to 
maintain  a  pulling  force  within  ±2 
percent  of  specified  force.  Additionally, 
if  the  closed  loop  test  method  is  used, 
two  cylinders  of  the  type  described  in 
that  method  must  be  provided. 

(v)  A  Thermometer  that  is  sensitive  to 
0.5  °C  (1  *F)  and  does  not  have  an  error 
exceeding  ±0.25  °C  (0.5  T). 

(vi)  A  Barometer  that  is  capable  of 
reading  mm  (inches)  of  mercury  with  a 
sensitivity  of  1  mm  (0.05  in.)  Hg  and  an 
error  not  exceeding  ±0.05  mm  (0.02  in.) 
Hg. 

(vii)  A  Regulated  Air  Supply  that  is 
capable  of  supplying  the  air  necessary 
to  conduct  the  tests  specified  in 
paragraphs  (h)(4)  and  (h)(5)  of  this 
section. 

(viii)  A  Pressure  Gauge  that  is  capable 
of  measuring  air  pressure  with  a 
sensitivity  of  1  kPa  (0.1  psig)  and  an 
error  not  exceeding  ±0.5  kPa  (0.05  psig). 

(ix)  A  Torque  Wrench  if  any  screw 
fasteners  are  used.  The  wrench  must  be 
sensitive  to,  and  have  an  error  of  less 
than,  one-half  the  specified  tolerance  for 
the  torque  values  of  the  fasteners. 

(4)  Facilities:  The  manufacturer  must 
provide  a  suitable  place  and  the 
necessary  apparatus  for  the  inspector  to 
use  in  conducting  or  supervising  tests. 
For  the  fmal  lot  inspection,  the 
manufacturer  must  provide  a  suitable 
working  environment  and  a  smooth-top 
table  for  the  inspector's  use. 

(h)  Production  Tests  and 
Examinations. — (1)  General,  (i)  Samples 
used  in  testing  must  be  selected 
according  to  paragraph  (d)  of  this 
section. 

(ii)  On  the  sample  selected  for 
testing — 

(A)  The  manufacturer  must  conduct 
the  tests  in  paragraph  (h)(2)  through 
(h)(8)  of  this  section;  and 

(B)  The  independent  laboratory 
inspector  must  conduct  or  supervise  the 
tests  in  paragraph  (h)(4)  through  (h)(9)  of 
this  section. 

(iii)  Each  individual  test  result  must, 
in  addition  to  meeting  the  requirements 
in  this  paragraph,  comply  with  the 
requirements,  if  any,  set  out  in  the 
approved  plans  and  specifications. 

(2)  Inflation  Chamber  Materials.  Each 
sample  must  be  tested  according  to 

§  160.077-19(d)(l)  through  S  160.077- 
19(d)(4).  The  average  and  individual 
results  of  testing  the  minimum  number 
of  samples  prescribed  in  §  160.077-19(d) 
must  comply  with  the  requirements  in 
§  160.077-ll(d)(l). 

(3)  Seam  Strength.  The  seams  in  each 
inflation  chamber  of  each  sample  must 
be  tested  according  to  §§  160.077- 
19(d)(1)  and  16O.077-19(d){5).  The  results 
for  each  inflation  chamber  must  be  at 


least  90%  of  the  results  obtained  in 
approval  testing. 

(4)  Over-pressure.  Each  sample  must 
be  tested  according  to  and  meet  UL 
1517,  section  28. 

(5)  Air  Retention.  Each  sample  must 
be  tested  according  to  and  meet  UL 
1517,  section  36. 

(6)  Buoyancy  and  Inflation  Medium 
Retention.  Each  sample  must  be  tested 
according  to  and  meet  §  160.077- 
19(b)(6),  except  that  the  UL  1517  section 
19  test  is  not  required  unless  specified 
on  the  approved  plans  and 
specifications.  In  addition  to  meeting  the 
minimum  values  required  by  §  160:077- 
19(b)(6),  each  buoyancy  value  must  fall 
within  the  tolerances  specified  in  the 
approved  plans  and  specifications. 

(7)  Tensile  Strength.  Each  sample 
must  be  tested  according  to  and  meet 
UL  1517,  section  22. 

(8)  Detailed  Product  Examination. 
Each  sample  must  be  disassembled  to 
the  extent  necessary  to  determine 
compliance  with  the  following: 

(i)  All  dimensions  and  seam 
allowances  must  be  within  tolerances 
prescribed  in  the  approved  plans  and 
specifications. 

(ii)  The  torque  of  each  screw  type 
mechanical  fastener  must  be  within  its 
tolerance  as  prescribed  in  the  approved 
plans  and  specifications. 

(iii)  The  arrangement,  markings,  and 
workmanship  must  be  as  specified  on 
the  approved  plans  and  specifications 
and  this  subpart. 

(iv)  The  PFD  must  not  otherwise  be 
defective. 

(9)  Waterproof  Marking  Test.  Each 
sample  is  completely  submerged  in  fresh 
water  for  at  least  30  min.  and  then 
removed  and  immediately  placed  on  a 
hard  surface.  The  markings  are 
vigorously  rubbed  with  the  fingers  for  15 
seconds.  If  the  printing  becomes 
illegible,  the  sample  is  rejected. 

(i)  [Reserved] 

(j)  Final  Lot  Examination  and 
Inspection.  (1)  General  On  each  PFD  lot 
that  passes  production  testing,  the 
manufacturer  must  perform  a  final  lot 
examination  and  an  independent 
laboratory  inspector  must  perform  a 
final  lot  inspection.  Samples  must  be 
selected  according  to  paragraph  (d)  of 
this  section.  Each  final  lot  examination 
and  inspection  must  show — 

(i)  First  quality  workmanship; 

(ii)  That  the  general  arrangement  and 
attachment  of  all  components  such  as 
body  straps,  closures,  inflation 
mechanisms,  tie  tapes,  drawstrings,  etc. 
are  as  specified  in  the  approved  plans 
and  specifications;  and 

(iii)  Compliance  with  the  marking 
requirements  in  §  160.077-31. 
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|2)  Accept/Reject  Criteria.  Each 
nonconforming  PFD  must  be  rejected.  If 
three  or  more  nonconforming  PFD"s  are 
rejected  for  the  same  kind  of  defect,  lot 
examination  or  inspection  must  be 
discontinued  and  the  lot  rejected. 

(3)  Manufacturer  Examination.  This 
examination  must  be  done  by  a 
manufacturer's  representative  who  is 
familiar  with  the  approved  plans  and 
specifications,  the  functioning  of  the 
PFD  and  its  components,  and  the 
production  testing  procedures.  This 
person  must  not  be  responsible  for 
meeting  production  schedules  or  be 
supervised  by  someone  who  is.  This 
person  must  prepare  and  sign  the 
inspection  record  required  by  §  159.077- 
13  of  this  chapter  and  §  160.077-25(b). 

(4)  Independent  Laboratory 
Inspection. 

(i)  The  inspector  must  discontinue  lot 
inspection  and  reject  the  lot  if 
observation  of  the  records  for  the  lot  or 
of  individual  PFD's  shows 
noncompliance  with  this  section  or  the 
manufacturer's  quality  control 
procedures. 

(ii)  An  inspector  may  not  perform  a 
final  lot  inspection  unless  the 
manufacturer  has  a  current  approval 
certificate. 

(iii)  If  the  inspector  rejects  a  lot.  the 
Commandant  (G-MVI-3)  must  be 
advised  immediately. 

(iv)  The  inspector  must  prepare  and 
sign  the  record  required  by  §  159.077-13 
of  this  chapter  and  §  160.077-25(b).  If  the 
lot  passes,  the  record  must  also  include 
the  inspector's  certification  to  that  effect 
and  a  certification  thirt'no  evidence  of 
noncompliance  with  this  section  was 
observed. 

(k)  Disposition  of  PFD's  Rejected  in 
Testing  or  Inspections.  (1)  A  rejected 
PFD  lot  may  be  resubmitted  for  testing. 
*  examination,  or  inspection  if  the 
manufacturer  first  removes  and  destroys 
each  PFD  having  the  same  type  of  defect 
or,  if  authorized  by  the  Commandant 
(G-MVI-3).  reworks  the  lot  to  correct 
the  defect. 

(2)  Any  PFD  rejected  in  a  final  lot 
examination  or  inspection  may  be 
resubmitted  for  examination  or 
inspection  if  all  defects  have  been 
corrected  and  reexamination  or 
reinspection  is  authorized  by  the 
Commandant  (G-MVI-3). 

(3)  A  rejected  lot  or  rejected  PFD  may 
not  be  sold  or  offered  for  sale  with  the 
representation  that  it  meets  this  subpart 
or  that  it  is  Coast  Guard  approved. 

§160.077-25    Manufacturer  records. 

(a)  Each  manufacturer  of  hybrid  PFD's 
must  keep  the  records  required  by 
§  159.007-13  of  this  chapter,  except  that 
thev  must  be  retained  at  least  120 


months  after  the  month  in  which  the 
inspection  or  test  was  conducted. 

(b)  Each  record  required  by  §  159.007- 
13  of  this  chapter  must  also  include  the 
following  information: 

(1)  For  each  test,  the  serial  number  of 
the  test  instrument  used  if  there  is  more 
than  one  available. 

(2)  For  each  test  and  inspection,  the 
identification  of  the  samples  used,  the 
lot  number,  the  approval  number,  and 
the  number  of  PFD's  in  the  lot. 

(3)  For  each  lot  rejected,  the  cause  for 
rejection,  any  corrective  action  taken, 
and  the  final  disposition  of  the  lot. 

(c)  The  description  or  photographs  of 
procedures  and  apparatus  used  in 
testing  is  not  required  for  the  records 
prescribed  in  §  159.077-13  of  this 
chapter  as  long  as  the  manufacturer's 
procedures  and  apparatus  meet  the 
requirements  of  this  subpart. 

(d)  Each  manufacturer  of  hybrid  PFD's 
must  also  keep  the  following  records: 

(1)  Records  for  all  materials  used  in 
production  including  the  following: 

(i)  Name  and  address  of  the  supplier, 
(ii)  Date  of  purchase  and  receipt, 
(iii)  Lot  number. 

(iv)  Certification  meeting  §  160.077- 
11(a)(4). 

(2)  A  copy  of  this  subpart. 

(3)  Each  document  incorporated  by 
reference  in  §  160.077-9. 

(4)  A  copy  of  the  approved  plans  and 
specifications. 

(5)  The  approval  certificate. 

(6)  Calibration  of  test  equipment, 
including  the  identity  of  the  agency 
performing  the  calibration,  date  of 
calibration,  and  results. 

(e)  The  records  required  by  paragraph 
(d)(1)  of  this  section  must  be  kept  for  at 
least  120  months  after  preparation.  All 
other  records  required  by  paragraph  (d) 
of  this  section  must  be  kept  for  at  least 
60  months. 

§160.077-27    Pamphlet. 

(a)  Each  recreational  hybrid  PFD  sold 
or  offered  for  sale  must  be  provided 
with  a  pamphlet  that  a  prospective 
purchaser  can  read  prior  to  purchase. 
The  pamphlet  must  meet  the 
requirements  of  UL  1517,  section  39. 

(b)  Each  pamphlet  must  be 
prominently  marked  "Seller,  do  not 
remove  pamphlet." 

(c)  No  person  may  sell  or  offer  for  sale 
any  recreational  hybrid  PFD  unless  the 
pamphlet  required  by  this  section  is 
provided  with  it. 

§160.077-29    PFD  Manuals. 

(a)  Approval.  The  text  of  each  manual 
required  by  this  section  is  reviewed  with 
the  application  for  approval.  Changes 
may  be  required  if  needed  to  comply 
with  this  section. 


(b)  Recreational  Hybrid  PFD's.  Each 
recreational  hybrid  PFD  sold  or  offered 
for  sale  must  be  provided  with  an 
owner's  manual. 

(1)  Each  manual  must  contain  at  least 
the  following  in  the  order  presented 
below: 

(i)  The  information  in  UL  1517,  section 
40  under  the  heading  "Approval 
Restrictions  and  Carriage 
Requirements." 

(ii)  Instructions  on  use  including 
instructions  on  donning,  inflation, 
replenishing  inflation  mechanisms,  and 
recommended  practice  operation. 

(iii)  Instructions  on  how  to  properly 
inspect  and  maintain  the  PFD,  and 
recommendations  concerning  frequency 
of  inspection. 

(iv)  Instructions  on  how  to  get  the  PFD 
repaired. 

(v)  The  information  in  UL  1517. 
section  40,  that  is  not  included  under 
paragraph  {b){l)(i)  of  this  section. 

(2)  No  person  may  sell  or  offer  for  sale 
a  recreational  hybrid  PFD  unless  the 
manual  required  by  this  paragraph  is 
provided  with  it. 

(c)  Commercial  Hybrid  PFD.  (1)  Each 
commercial  hybrid  PFD  that  is 
REQUIRED  TO  BE  WORN  must  be 
provided  with  a  manual  that  contains 
the  information  in  paragraph  (b)(1)  of 
this  section. 

(2)  Each  commercial  hybrid  PFD  that 
is  approved  only  as  a  work  vest  must 
have  a  manual  that  contains  the 
information  in  this  paragraph  or  in 
paragraph  (b)(1)  of  this  section. 

(3)  Each  commercial  hybrid  PFD 
approved  with  a  special  purpose 
limitation  must  have  a  user's  manual 
that— 

(i)  Explains  in  detail  the  proper  care, 
maintenance,  stowage  and  use  of  the 
PFD;  and 

(ii)  Includes  any  other  safety 
information  as  prescribed  by  the 
approval  certificate. 

(4)  If  the  manual  required  by 
paragraph  {c)(3)  of  this  section  calls  for 
inspection  or  service  by  vessel 
personnel,  the  manual  must — 

(i)  Specify  personnel  training  or 
qualifications  needed: 

(ii)  Explain  how  to  identify  the  PFD's 
that  need  to  be  inspected:  and 

(iii)  Have  an  inspection  and  service 
log.  unless  the  information  is  otherwise 
recorded. 

§  160.077-30    Spare  operating  components 
and  temporary  marking. 

(a)  Spare  Operating  Components. 
Each  recreational  and  commercial 
hybrid  PFD  which  is  marked  REQUIRED 
TO  BE  WORN  must— 
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(i)  If  it  has  a  manual  or  automatic 
inflation  mechanism,  be  packaged  and 
sold  with  at  least  three  spare  inflation 
medium  cartridges:  and 

(ii)  If  it  has  an  automatic  inflation 
mechanism,  be  packaged  and  sold  with 
at  least  three  spare  water  sensitive 
elements. 

(b)  Temporary  Marking.  Each  hybrid 
PFD  which  is  provided  in  a  ready-to-use 
condition  but  has  covers  or  restraints  to 
inhibit  tampering  with  the  inflation 
mechanism  prior  to  sale  must  have  any 
such  covers  or  restraints  conspicuously 
marked  'REMOVE IMMEDIATELY 
AFTER  PURCHASE". 

§160.077-31    PFOMartcinQ. 

(a)  General.  Each  hybrid  PFD  must  be 
marked  with  the  applicable  information 
required  by  this  section.  Each  marking 
must  be  waterproof,  clear,  permanent, 
and  readable  from  a  distance  of  three 
feet. 

(b)  Prominence.  Each  marking,  other 
than  the  text  in  paragraphs  (c]  and  (d]  of 
this  section,  must  be  significantly  less 
prominent  and  in  smaller  print  than 
paragraph  (c)  and  (d)  text. 

(c)  Recreational  Hybrid  PFD's.  Each 
recreational  hybrid  PFD  must  be  marked 
with  the  following  text  using  capital 
letters  where  shown  and  be  presented  in 
the  exact  order  shown: 

ADULT — For  a  person  weighing  more  than 
901b. 

Type  V  PFD:  Recreational  Hybrid 
Inflatable — Approved  for  use  only  on 
recreational  boats.  REQUIRED  TO  BE  WORN 
to  meet  Coast  Guard  carriage  requirements 
(except  for  persons  in  enclosed  spaces  as 
explained  in  owner's  manual). 

YOU  MAY  HAVE  TO  INFLATE  THIS  PFD 
TO  FLOAT. 

This  PFD  requires  maintenance. 

Try  this  PFD  in  the  water  to  see  if  you  will 
float  without  inflation. 

When  inflated  this  PFD  provides 
performance  equivalent  to  a  (See  paragraph 
(h)  of  this  section  for  exact  text  to  be  used 
here). 

When  new,  this  PFD  provides  a  minimum 
buoyant  force  of  7.5  lb.  uninflated  and  22  lb. 
inflated. 

A  pamphlet  and  owner's  manual  must  be 
provided  with  this  PFD. 

(d)  Commercial  Hybrid  PFD's.  Each 
commercial  hybrid  PFD  must  be  marked 
with  the  following  text  using  capital 
letters  where  shown  and  be  presented  in 
the  exact  order  shown: 

ADULT — For  a  person  weighing  more  than 
90  lb. 

Type  V  PFD:  Commercial  Hybrid 
Inflatable — Approved  for  use  on  (See 
paragraph  (j)  of  this  section  for  exact  text  to 
be  used  here). 

YOU  MAY  HAVE  TO  INFLATE  THIS  PFD 
TO  FLOAT. 


This  PFD  roust  be  maintained,  stowed,  and 
used  only  in  accordance  with  (he 
manufacturer's  manual. 

Try  this  PFD  in  the  water  to  see  if  you  will 
float  without  inflation. 

When  new,  this  PFD  provides  a  minimum 
buoyant  force  of  10  lb.  uninflated  and  22  lb. 
inflated. 

(e)  All  PFD's.  Each  hybrid  PFD  must 
also  be  marked  with  the  following 
information  below  the  text  required  by 
paragraph  (c)  or  (d)  of  this  section: 

(1)  U.S.  Coast  Guard  Approval 
Number  (insert  assigned  approval 
number). 

(2)  Manufacturer's  or  private  labeler's 
name  and  address. 

(3)  Lot  Number. 

(4)  Date,  or  year  and  calendar  quarter, 
of  manufacture. 

(5)  Generic  identification  of  the 
inherently  buoyant  material. 

(6)  Necessary  vital  care  or  use 
instructions,  if  any,  such  as  the 
following: 

(i)  Warning  against  dry  cleaning, 
(ii)  Size  and  type  of  inflation  medium 
cartridges  required. 

(iii)  Specific  donning  instructions. 

(f)  Identification  of  User.  Each  hybrid 
PFD  must  have  adequate  space  within 
which  to  mark  the  name  or  other 
identification  of  the  intended  user. 

(g)  Flotation  Material  Buoyancy 
Loss. — (1)  Foam.  When  flotation  foam 
having  a  V  factor  of  less  than  94  is  used, 
the  buoyancy  loss  statement  in  UL 1517 
section  37.5,  item  E,  must  follow  the 
minimum  bouyant  force  statement  in 
paragraph  (c)  or  (d)  of  this  section. 

(2)  Kapok.  When  kapok  flotation 
material  is  used,  the  following  must  be 
provided  after  the  minimum  buoyant 
force  statement  in  paragraph  (c)  or  (d)  of 
this  section:  "If  pads  become  stiff  or 
waterlogged,  replace  the  device." 

(h)  Type  Equivalence.  The  exact  text 
to  be  inserted  will  be  one  of  the 
following  type  equivalents  as  noted  on 
the  approval  certificate: 

(1)  Donned  Type  I  PFD. 

(2)  Type  H  PFD. 

(3)  Type  III  PFD. 

(4)  Type  V  PFD — (insert  exact  text  of 
additional  description  noted  on 
approval  certificate). 

(i)  [Reserved] 

(j)  Approved  Use.  The  exact  text  to  be 
inserted  will  be  one  or  more  of  the 
following  statements  as  noted  on  the 
approval  certificate: 

(1)  "uninspected  commercial  vessels. 
REQUIRED  TO  BE  WORN  to  meet 
Coast  Guard  carriage  requirements 
(except  for  persons  in  enclosed  spaces 
as  explained  in  owner's  manual)." 

(2)  "inspected  commercial  vessels  as  a 
WORK  VEST  only.  • 


(3)  "(insert  exact  text  of  special 
purpose  or  limitation,  and  vessel(s)  or 
vessel  type(s),  noted  on  approval 
certificate). " 

§  160.077-33    Approval  procedures. 

(a)  General.  Subpart  159.005  of  this 
chapter  contains  the  approval 
procedures.  Those  procedures  must  be 
followed,  excepted  as  modified  in  this 
paragraph. 

(1)  Preapproval  review  under 
§§  159.005-5  and  159.005-7  may  be 
omitted  if  a  similar  design  has  already 
been  approved. 

(2)  The  information  required  in  all 
three  subparagraphs  of  §  159.005-5(a)(2) 
must  be  included  in  the  application. 

(3)  The  application  must  also  include 
the  following: 

(i)  The  type  of  performance  (i.e. 
Donned  Type  I.  Type  II  or  Type  III)  that 
the  PFD  is  designed  to  provide. 

(ii)  Any  special  purpose(s)  for  which 
the  PFD  is  designed  and  the  vessel(s)  or 
type(s)  of  vessel  on  which  its  use  is 
planned. 

(iii)  Buoyancy  and  torque  tolerances 
to  be  allowed  in  production. 

(iv)  The  text  of  any  optional  marking 
to  be  provided  in  addition  to  required 
text. 

(v)  The  manual  required  by  S  160.077- 
29  (UL  1517  test  may  be  omitted  in  this 
submission). 

(4)  The  description  of  quality  control 
procedures  required  by  §  159.005-9  to  be 
submitted  with  the  text  report  may  be 
omitted  as  long  as  the  manufacturer's 
planned  quality  control  procedures 
comply  with  §  160.077-23. 

(b)  Waiver  of  tests.  If  a  manufacturer 
requests  that  any  test  in  this  subpart  be 
waived,  one  of  the  following  must  be 
provided  to  the  Commandant  (G-MVI- 
3),  as  justification  for  the  waiver: 

(1)  Acceptable  test  results  on  a  PFT)  of 
sufficiently  similar  design. 

(2)  Engineering  analysis  showing  that 
the  test  is  not  applicable  to  the 
particular  design  or  that  by  design  or 
construction  the  PFD  cannot  fail  the  test. 

(c)  Alternative  Requirements.  A  PFD 
that  does  not  meet  requirements  in  this 
subpart  may  still  be  approved  if  the 
device — 

(1)  Meets  other  requirements 
prescribed  by  the  Commandant  (G- 
MVI-3)  in  place  of  or  in  addition  to 
requirements  in  this  subpart;  and 

(2)  Provides  at  least  the  same  degree 
of  safety  provided  by  other  PFD's  that 
do  comply  with  this  subpart. 

§  160.077-35    Procedure  for  approval  of 
design  or  material  revision. 

(a)  Each  change  in  design,  material,  or 
construction  of  an  approved  PFD  must 
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be  approved  by  the  Commandant  (G- 
MVI-3)  before  being  used  in  any 
production  PFD's. 

(b)  Determinations  of  equivalence  of 
design,  construction,  and  materials  may 
be  made  only  by  the  Commandant  (C- 
MVI-3). 

§  160.077-37    Independent  laboratories. 

A  list  of  independent  laboratories 
which  have  been  accepted  by  the 
Commandant  for  conducting  or 
supervising  the  tests  and  inspections 
required  by  this  subpart,  and  for  making 
material  certifications  required  by 
§  160.077-11,  may  be  obtained  from 
Commandant  (G-MVI-3). 

Dated:  August  19.  1985. 
].  W.  Kime. 

Commodore,  U.S.  Coast  Guard,  Chief.  Office 
of  Merchant  Marine  Safety. 
[FR  Doc.  85-20098  Filed  8-21-85:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  97 

(PR  Docket  No.  84-960;  RM-4781;  RM-47841 

Allocation  of  Additional  Frequencies 
for  the  Amateur  Radio  Service,  the 
Radio  Amateur  Civil  Emergency 
Service  and  the  Amateur-Satellite 
Service 

agency:  Federal  Communications 

Commission. 

action:  Final  rules. 


SUMMARY:  This  document  amends  the 
Amateur  Radio  Service  rules  to  add  the 
902-928  MHz  band  and  to  remove  the 
420-430  MHz  band  north  of  Line  A. 
These  changes  are  being  made  in  order 
to  implement  the  Final  Acts  of  the  1979 
World  Administrative  Radio  Conference 
and  an  April  7, 1982  Arrangement 
between  Canada  and  the  United  States. 
DATE:  These  rules  become  effective  0001 
UTC  September  28, 1985. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street.  NW.. 
Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Borkowski,  Private  Radio  Bureau, 
Washington,  D.C.  20554,  (202)  632-^964. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Part  2 

Allocations. 

47  CFR  Port  97 

Amateur  radio.  Radio,  Repeaters. 
Treaties. 


Second  Report  and  Order 

In  the  matter  of  amendment  of  Parts  2  and 
97  of  the  Commission's  rules  to  implement 
allocation  of  additional  frequencies  for  the 
Amateur  Radio  Service,  the  Radio  Amateur 
Civil  Elmergency  Service  and  the  Amateur- 
Satellite  Service;  PR  Docket  No.  84-960,  RM- 
4781,  RM-4784.  FCC  85-460. 

Adopted:  August  9. 1985. 

Released:  August  15, 1985. 

By  the  Commission. 

1.  In  the  Notice  of  Proposed  Rule 
Making,  49  FR  40611,  October  17, 1984, 
in  this  proceeding,  we  proposed  to 
implement  certain  frequency  band 
allocations  to  the  Amateur  Radio 
Service  pursuant  to  oixr  Second  Report 
and  Order  in  General  Docket  80-739,  49 
FR  2357,  January  19. 1984.  Specifically, 
we  proposed:  (1)  To  add  the  10.100- 
10.150  MHz  frequency  band  to  the 
Amateur  Radio  Service  and  to  the  Radio 
Amateur  Civil  Emergency  Service;  (2)  to 
add  the  24.890-24.990  MHz  frequency 
band  to  the  Amateur  Radio  Service  and 
to  the  Amateur-Satellite  Service;  and  (3) 
to  add  the  frequency  band  902-928  MHz 
to  the  Amateur  Radio  Service.  We  also 
proposed  to  remove  the  420-430  MHz 
band  from  the  Amateur  Radio  Service 
north  of  Line  A.  (Line  A  is  defined  in 

§  97.185(c)(5)  of  the  Commission's  rules). 

2.  The  proposals  relating  to  the  twelve 
and  thirty  meter  bands  were  addressed 
in  this  proceeding's  Firt  Report  and 
Order,  50  FR  18662.  May  2, 1985.'  This 
document  addresses  the  remaining 
issues. 

3.  420-430  MHz.  We  proposed  to 
remove  this  spectrum  from  the  Part  97 
Amateur  Radio  Service  north  of  Line  A 
to  implement  action  we  had  already 
taken  in  General  Docket  No.  80-739.  In 
that  proceeding  we  amended  the  Part  2 
Table  of  Allocations  (47  CFR  2.106)  to 
add  a  new  footnote  (NG  135)  to  indicate 
that  the  amateur  service  is  not  allocated 
north  of  Line  A.  We  took  this  action 
pursuant  to  the  Arrangement  between 
the  Department  of  Communications  of 
Canada  and  the  National 
Telecommunications  and  Information 
Administration  and  the  Federal 
Communications  Commission  of  the 
United  States  concerning  the  use  of  the 
406.1  MHz  to  430  MHz  band  in  Canada- 
United  States  border  areas  effected  by 
exchange  of  notes  at  Washington,  D.C.. 
February  26  and  April  7, 1982,  and 
entered  into  force  April  7, 1982.  We  also 
proposed,  consistent  with  paragraph  32 
of  the  Second  Report  and  Order  in 


'  Ttie  frequencies  l)elween  10.100  and  lO.lSO  MHz 
are  commonly  referred  to  in  the  amateur  community 
as  the  thirty  ir.tler  band.  The  frequencies  between 
24.890  Mtiz  and  24.990  MHz  are  commonly  referred 
to  in  the  amateur  community  as  the  twelve  meter 
band. 


General  Docket  No.  80-739.  supra,  to 
grant  amateur  radio  operators  waivers 
on  a  case-by-case  basis  to  operate  in 
this  band,  subject  to  successful  prior 
coordination  by  the  FCC  with  the 
Canadian  administration. 

4.  The  Northern  Illinois  DX 
Association.  Bruce  O.  Jordan  and  Joseph 
).  Schweda.  Jr.,  filled  comments 
objecting  to  the  proposed  removal  of 
this  band  from  the  amateur  service 
north  of  Line  A.  However,  the  relative 
merits  of  this  action  are  not  at  issue.  We 
are  required  to  honor  the  terms  and 
conditions  of  the  Arrangement  which 
specifically  states  at  paragraph  2.2:  'The 
Amateur  Service  is  excluded  from  the 
band  420-430  MHz  in  the  Coordination 
Zone  .  .  ."  In  the  U.S.,  that  zone  is  the 
area  north  of  Line  A. 

5.  The  Southern  California  Repeater 
and  Remote  Base  Association 
(SCRRBA)  argued  that  the  proposed 
rules  language  for  this  band  was 
confusing.  SCRRBA  claimed  that  from 
the  proposed  language  one  could  not 
determine  whether  the  spectrum  was 
withdrawn  from  the  amateur  service  or 
merely  available  subject  to  conditions. 
SCRRBA  recommended  alternative 
language  reflecting  the  latter 
interpretation.  However,  the  former 
interpretation  is  correct.  Any  rules 
authorizing  amateur  operation  north  of 
Line  A  in  this  band  would  be  in 
derogation  of  the  Arrangement. 
Therefore,  we  are  adopting  rules  which 
prohibit  any  amateur  operation  in  this 
band  north  of  Line  A.  Waiver  of  these 
rules  would  require  successful  prior 
coordination  with  Canada. 

6.  Both  the  American  Radio  Relay 
League,  Incorporated  (ARRL),  and 
SCRRBA  requested  more  specificity 
about  the  standards  for  grant  of  a 
waiver  in  this  band  and  the  technical 
and  other  showings  which  must  bte  made 
for  such  a  waiver.  Any  application  for 
waiver  of  the  rules  to  operate  in  the  420- 
430  MHz  band  north  of  Line  A  would,  of 
course,  need  to  make  a  technical 
showing  that  the  operation  would  cause 
no  harmful  interference  to  Canadian 
radio  operations.  Any  such  application 
in  all  other  respects  would  be  required 
to  meet  the  standard  threshhold  tests  for 
grant  of  a  waiver.  Since  the  waiver 
process  is  "a  safety  valve  procedure  for 
consideration  of  an  application  for 
exemption  based  on  special 
circumstances,"  WAIT  Radio  v.  FCC, 
418  F.2d  1153. 1157  (D.C.  Cir.  1969),  it  is 
not  possible  to  predict  in  advance  what 
"special  circumstances"  might  arise 
warranting  waiver  of  the  new  rule  in 
any  particular  matter  or  individualized 
situation.  In  any  event,  we  have  already 
specified  that  grant  of  such  a  waiver 
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would  be  subject  to  successful  prior 
coordination  with  the  Canadian 
administration. 

7.  To  date,  we  have  not  been  able  to 
arrange  prior  coordination  of  formal 
waiver  requests  to  operate  north  of  Line 
A  at  420-430  MHz  with  the  Canadian 
administration.  However,  through 
informal  notification  procedures  we  may 
be  able  to  arrange  certain  FCC-licensed 
amateur  operation  on  a  secondary  non- 
interference basis  at  the  sufferance  of 
the  Canadian  administration  on  a  case- 
by-case  basis.  Specific  requests  to  make 
such  an  arrangement  should  be  directed 
to  the  Private  Radio  Bureau  Licensing 
Division  in  Gettysburg.  Pennsylvania. 

8.  902-928  MHz.  We  also  proposed  to 
implement  allocation  of  the  902-928 
MHz  frequency  band  to  the  Amateur 
Radio  Service  in  all  of  the  United  States 
and  its  possessions  except  for  Colorado, 
Wyoming  and  U.S.  possessions  in 
Region  3.*  *  We  proposed  to  make 
amateur  operation  in  this  band 
secondary  to  operation  of  Government 
stations.  Automatic  Vehicle  Monitoring 
(AVM)  systems,  and  industrial, 
scientific  and  medical  (ISM)  devices.* 
Additionally,  the  proposal  required 
FCC-licensed  amateurs  to  avoid  harmful 
interference  to  authorized  fixed,  mobile 
and  broadcasting  operations  in  Regions 
1  and  3.  We  proposed  to  make  this  band 
available  for  the  use  of  all  amateur 
operators  above  Novice  class,  and  to 
allow  a  wide  range  of  emission  types  in 
the  band. 

9.  The  ARRL.  SCRRBA,  Sherwood 
Libit.  Robert  J.  Roehrig,  and  Joseph  J. 
Schroeder.  jr.,  commented  in  favor  of 
the  902-928  MHz  proposal.*  The 
Personal  Radio  Steering  Group.  Inc., 
(PRSG).  Sensormatic  Electronics 
Corporation  (Sensormatic),  Suncom.  Inc. 
(Suncom).  X-cyte  Inc.  (XCI).  Ray 
Newhall.  and  Michael  C.  Trahos 
commented  against  the  proposal.* 


'  Footnote  US  267  to  the  Table  of  Allocations  (47 
CFR  2.106)  prohibits  amateur  radio  station  operation 
in  the  902-926  MHz  band  m  Colorado  or  Wyoming. 

'  The  902-926  MHz  band  is  not  allocated  for  the 
amateur  service  outside  of  Region  2  in  the 
International  Table  of  Allocations. 

*  See  footnotes  US  216  and  US  275  to  the  Table  of 
Allocations  (47  CFR  2.106). 

*  The  Society  for  the  Promotion  of  Amplitude 
Modulation.  L.arry  E.  (ones.  Bruce  O.  |ordan.  |an  A. 
Tarsala.  and  (oseph  Anthony  Wolos  also  generally 
favored  all  of  the  proposals  to  implement  allocation 
of  additional  frequencies  to  the  Amateur  Radio 
Service. 

'  The  comments  of  Sensormatic  were  filed  on 
May  7. 1965.  The  Comments  of  XCI  were  tiled  on 
May  16. 198S.  While  these  comments  are  l>oth  late- 
filed,  they  provide  relevant  information  alxiut  Part 
15  devices  in  the  902-926  MHzband  submitted  by 
principals  with  a  direct  interest  in  these  devices. 
We  therefore  find  it  is  in  the  public  interest  to 
accept  these  comments  and  to  include  them  as  part 
of  the  record.  47  U.S.C.  154(j). 


PRSG,  Newhall,  and  Trahos  cite  our 
recent  decisions  to  decline  to  adopt  a 
Private  Radio  Communications  Service 
(PRCS)  and  to  dismiss  a  Petition  for  Rule 
Making  by  MURA  Corporation  to  create 
a  new  900  MHz  personal  communication 
service.  Report  and  Order.  In  the  Matter 
of  Creation  of  an  Additional  Private 
Radio  Service,  General  Docket  No.  83- 
26,  50  FR  865.  January  7. 1985.  They 
contend  that  because  these  proposals 
were  rejected  primarily  due  to  an 
inadequate  aTnount  of  spectrum  in  the 
land  mobile  reserve,  the  amateur  service 
should  be  required  to  make  a  showing  of 
need  for  the  902-928  MHz  frequency 
band.  They  urge  us  to  consider  whether 
this  spectrum  is  more  suitable  for  a 
personal  communication  service. 
Sensormatic  and  Suncom  also 
commented  that  there  is  an  insufficient 
showing  of  need  for  this  spectrum  for 
the  Amateur  Radio  Service. 

10.  We  initiated  this  proceeding  to 
implement  certain  spectrum  allocation 
decisions  we  made  regarding  the 
Amateur  Radio  Service  in  the  Second 
Report  and  Order  in  General  Docket  No. 
80-739,  In  the  Matter  of  Amendment  of 
Part  2  of  the  Commission's  Rules 
Regarding  Implementation  of  the  Final 
Acts  of  the  World  Administrative  Radio 
Conference,  Geneva,  1979,  49  FR  2357, 
January  19, 1984.  The  amateur 
community  faces  no  additional  burden 
of  proof  to  retain  the  902-928  MHz 
domestic  secondary  allocation  we  made 
at  that  time. 

11.  Moreover,  we  addressed  the  issue 
of  whether  a  domestic  mobile  allocation 
should  be  made  in  the  902-928  MHz 
band  and  concluded  that  the  record  did 
not  justify  such  an  allocation.  See 
Second  Report  and  Order,  General 
Docket  No.  80-739,  supra  at  para.  45. 
While  we  indicated  we  would  consider 
appropriate  action  if  an  adequate 
showing  was  made  in  the  future,  the 
record  before  us  does  not  make  a  prima 
facie  case  for  a  personal 
communications  service  in  this  band.  It 
appears  that  a  secondary  personal 
communications  service  could  receive 
considerable  harmful  interference  from 
and  cause  harmful  interference  to 
current  primary  government  military 
radio  location  uses.^  We  therefore 
decline  to  consider  a  personal  radio 
service  allocation  in  the  902-928  MHz 
band  in  this  proceeding. 

12.  In  two  other  ongoing  proceedings 
(General  Docket  Nos.  84-1231  and  84- 
1233)  we  have  solicited  comments  on  the 
feasibility  of  geographically  sharing 
proposed  spectrum  allocations  for 
private  land  mobile  and  cellular  services 


to  implement  a  personal 
communications  service  outside  major 
population  centers.  Additionally, 
Petitions  for  Reconsideration  of  our 
action  in  the  Report  and  Order  in 
General  Docket  No.  83-26,  supra,  are 
still  pending.  We  do  not  by  our  action  in 
this  proceeding  intend  to  prejudge  those 
dockets. 

13.  Sensormatic,  Suncom  and  XCI  also 
opposed  inclusion  of  the  902-928  MHz 
band  in  the  Amateur  Radio  Service  on 
the  basis  that  it  may  cause  destructive 
interference  to  field  disturbance  sensors. 
Part  15  field  disturbance  sensors  may  be 
operated  in  the  entire  902-928  MHz 
band  (at  a  nominal  operating  frequency 
of  915±13  MHz).  However,  pursuant  to 
47  CFR  15.311.  operation  of  field 
disturbance  sensors  is  subject  to  the 
general  conditions  of  operation  in  47 
CFR  15.3.  These  conditions  include  a 
specific  statement  that  there  is  no 
vested  or  recognizable  right  to  continued 
use  of  any  given  frequency  by  virtue  of 
prior  registration  or  certification  of 
equipment.  Additionally,  Part  15  devices 
like  field  disturbance  sensors  are 
secondary  to  all  other  operations — they 
must  cause  no  harmful  interference  to 
other  operations  and  must  suffer 
interference  from  them.  Thus,  the  fact 
that  they  may  suffer  such  interference  as 
a  result  of  this  action  is  not  a  compelling 
argument  against  [he  proposal.^ 

14.  Joseph  Schroeder  recommended 
that  rather  than  prohibiting  all  amateur 
operations  in  this  band  in  Colorado  and 
Wyoming,  we  need  only  require 
amateurs  to  operate  with  reduced 
power.  The  treatment  of  the  Colorado- 
Wyoming  areas  is  pursuant  to  footnote 
US  267  in  the  Table  of  Allocations  (47 
CFR  2.106).  We  concluded  that  this 
footnote  was  necessary  to  protect 
existing  Government  operations  in  these 
areas.  See  Notice  of  Proposed  Rule 
Making.  General  Docket  No.  80-739,  48 
FR  3790.  January  27, 1983,  at  para.  74. 
However,  we  also  noted  that 
reaccommodation  of  these  operations 
was  under  study  and  if  accomplished, 
US  267  may  be  deleted.  Id.  We  expect 
that  reaccommodation  of  these  services 
will  be  accomplished  within  a  year.  If  it 
is.  US  267  will  then  be  deleted.  Until 
such  time,  the  prohibition  of  amateur 
operation  in  the  902-928  MHz  band  in 
Colorado  and  Wyoming  must  remain  to 
protect  Government  operations. 


'  See  Order.  FCC  85-444.  August  5. 1965. 


"  Sensormatic  implies  in  its  Comments,  at  page  3. 
that  amateur  secondary  usage  and  Part  15  field 
disturbance  sensor  usage  would  be  of  equal  status. 
This  is  not  the  case.  Part  15  devices,  including  field 
disturbance  sensors,  must  tolerate  interference  from 
operation  in  any  radio  service,  whether  it  is  listed 
as  primary  or  secondary  in  the  Table  of  Allocations. 


Federal  Register  /  Vol.  50.  No.  163  /  Thursday.  August  22.  1985  /  Rules  and  Regulations        33939 


15.  SCRRBA  suggested  addition  of 
frequency  modulated  composite 
emissions  in  the  902 — 928  MHz  band  to 
permit  suitably  equipped  amateur 
stations  to  transmit  communications 
consisting  of  multiplexed  channels.  We 
agree  with  SCRRBA  that  such  emissions 
would  serve  the  dual  purpose  of 
permitting  amateur  operators  to 
e.xperiment  with  a  new  transmission 
mode  and  to  efficiently  utilize  the 
spectrum  when  several  different 
channels  of  information  must  be 
transmitted  simultaneously  from  one 
location  to  another.  We  are  therefore 
including  this  type  of  emission  in  our 
final  rules  for  the  902-928  MHz  band. 

16.  Jan  Tarsala  urged  to  authorize  a 
maximum  of  1500  watts  peak  envelope 
power  for  amateur  stations  in  repeater 
operation  in  this  band,  and  to  permit 
wideband  digital  transmissions.  We 
agree  that  the  initially  sparse  occupancy 
of  this  band  recommends  it  as  excellent 
spectrum  for  experimentation  with 
wideband  modulation  formats,  and  that 
a  greater  authorized  maximum  power 
for  repeater  operation  would  enhance 
amateur  communication  in  this  band  by 
overcoming  propagation  losses.  We  are 
therefore  including  both  changes  in  the 
final  rules. 

17.  Miscellaneous.  The  rules  we  are 
adopting  conform  to  the  new  frequency 
and  emission  tables  we  recently 
adopted  to  achieve  more  usable  formats, 
see  Order,  50  FR  13792,  April  8. 1985. 
and  to  the  new  emission  designators  we 
adopted  in  the  Third  Report  and  Order 
in  General  Docket  No.  80-739,  49  FR 
48964,  December  14, 1984.  We  are  also 
correcting  a  typographical  error  in  the 
First  Report  and  Order  in  this 
proceeding,  50  FR  18662,  May  2, 1985.  in 
footnote  1  to  47  CFR  97.415. 

18.  This  action  has  been  analyzed 
with  respect  to  the  Paperwork 
information  collection  and/or  record 
keeping,  labeling,  disclosure,  or  record 
retention  requirements;  and  will  not 
increase  or  decrease  burden  hours 
imposed  on  the  public. 

19.  The  Commission  has  certified  in 
accordance  with  section  605  of  the 
Regulatory  Flexibility  Act  that  these 
rules  do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  these  entities  may  not 
use  the  Amateur  Radio  Service  for 
commercial  radiocommunication  (see  47 
CFR  97.3(b)). 

20.  In  view  of  the  foregoing,  it  is 
ordered.  That  Parts  2  and  97  are 
amended  as  set  forth  in  the  attached 
Appendix.  This  action  is  taken  pursuant 
to  the  authority  contained  in  sections 
4(i)  and  303(r)  of  the  Communications 
Act  of  1934.  as  amended  (47  U.S.C.  154(i) 
and  303(r)). 


21.  It  is  further  ordered,  That  these 
rule  amendments  are  effective  0001 
UTC,  September  28. 1985. 

22.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 

23.  For  information  concerning  this 
proceeding  contact  John  J.  Borkowski, 
Federal  Communications  Commission, 
Private  Radio  Bureau,  Washington.  D.C. 
20554  (202)  632^964. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

Appendix 

Parts  2  and  97  of  Chapter  I  of  Tide  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4.  303,  48  Stdt.  1066. 1082.  as 
amended:  47  U.S.C.  154.  303.  unless  otherwise 
noted. 

§2.106    [Amended] 

2.  The  second  sentence  is  removed 
from  footnote  NG  135  to  the  Table  of 
Frequency  Allocation  in  §  2.106. 

PART  97— [AMENDED] 

3.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 


Authority:  48  Slat.  1066. 1082.  as  amended: 
47  U.S.C.  154.  303.  unless  othen^ise  noted. 
Interpret  or  apply  48  Stat.  1064-1068.  1081- 
1105.  as  amended;  47  U.S.C.  151-155.  301-609 

4.  Paragraph  (i)  of  §  97.3  is  added  to 
read: 

§97.3    Definitions 

***** 

(i)  Line  A. 

Line  A  begins  at  Aberdeen.  Washington, 
running  by  great  circle  arc  to  the  intersection 
of  48"  N..  120'  W..  thence  along  parallel  48" 
N..  to  the  intersection  of  95*  W..  thence  by 
great  circle  arc  through  the  southernmost 
point  of  Duluth.  Minn.,  thence  by  great  circle 
arc  to  45'  N..  85"  W.,  thence  southward  along 
meridian  85*  W.,  to  its  intersection  with 
parallel  41*  N..  thence  along  parallel  41*  N..  to 
its  intersection  with  meridian  82'  W..  thence 
by  great  circle  arc  through  the  southernmost 
point  of  Bangor.  Maine,  thence  by  great  circle 
arc  through  the  southernmost  point  of 
Searsport,  Maine  at  which  point  it  terminates. 
***** 

5.  In  §  97.7.  the  Megahertz  entries  for 
the  Technician,  General,  Advanced  and 
Amateur  Extra  classes  in  paragraph  (a) 
are  amended  by  adding  hmitation  13  to 
each  of  the  0.70  meter  entries  and  by 
adding  a  new  0.35  meter  entry  between 
each  of  the  0.70  and  0.23  meter  entries, 
and  in  paragraph  (b),  paragraphs  (13) 
and  (14)  are  added  to  read  as  follows: 

§  97.7    Control  operator  frequenqr 
privPegee. 


Control  operator  lic«ns«  class 

Terrestrial  location  of  the  amateur  radio  station 

Meter  band 

ITU  region  1           ITU  region  2          mj  region  3 

UmJMons 

•                          • 

•              •             •                            *                            • 
Megahertz 

• 

Technician 


0.70 
0.35 


430-440 


420-450 
S02-S28 


420-4S0 


3.4.13 
1.3.14 


Megahertz 


General 


0.70 
0.35 


430-440 


420-450 
902-928 


420-450 


3.4.13 

1.3.  14 


Megahertz 


Advanced 


0.70 
035 


430-440 


420-450 
902-928 


420-450 


3.4.13 
1.3,14 


Megshartz 


Amateur  Extra 


0.70 
035 


430-440 


420-450 
902-928 


420-450 


3.  4.  13 
1.  3.  14 
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(b)  Limitations: 

•        •        •        •        * 

(13)  No  station  shall  operate  north  of 
Line  A  (see  §  97.3(i))  in  the  420-430  MHz 
band. 

(14)  In  the  902-928  MHz  band, 
amateur  radio  stations  shall  not  operate 
within  the  States  of  Colorado  and 
Wyoming,  bounded  by  the  area  of: 
latitude  39*  to  42*  N.  and  longitude  103* 
W  to  108*  W.  The  band  is  allocated  on  a 
secondary  basis  to  the  amateur  service 
subject  to  not  causing  harmful 
interference  to  the  operations  of 
Government  stations  authorized  in  this 
band  or  to  Automatic  Vehicle 
Monitoring  (AVM)  systems.  Stations  in 
the  amateur  service  must  tolerate  any 
interference  from  the  operations  of 
industrial,  scientific  and  medical  (ISM) 
devices.  AVM  systems  and  the 
operations  of  Government  stations 
authorized  in  this  band. 

6.  Paragraph  (a)  of  §  97.61  is  amended 
by  adding  an  entry  to  the  Table  therein 
under  Megahertz,  between  the  420-450 
MHz  and  1215-1300  MHz  entries,  to  read 
as  follows: 

§  97.61    Authorized  emissions. 


a.  Paragraphs  (c)(2)(ii)  and  (c)(2)(iii)  of 
§  97.69  and  revised  to  read: 

§  97.69    Digital  communications. 


(c)  *  •  * 

(2)  *   •   * 

(ii)  100  kHz  on  frequencies  between 
220  and  902  MHz. 

(iii)  On  frequencies  above  902  MHz 
any  bandwidth  may  be  used  provided 
that  the  emission  is  in  accordance  with 
§  97.63(b)  and  §  97.73(c). 

***** 

9.  Subparagraph  (5)  of  paragraph  (c)  of 
§  97.185  is  revised  to  read: 

§  97. 1 85    Frequencies  available. 

•         *         *        *         • 

(c)  *  *  * 

(5)  No  station  shall  operate  north  of 
Line  A  (see  §  97.3(i))  in  the  420-430  MHz 
band. 

***** 

10.  Footnote  1  to  §  97.415  is  revised  to 
read: 

§  97.4 1 5    Frequencies  available. 

***** 

'  Unless  otherwise  specified  in  this  Subpart 
the  rules  regarding  authorized  emission 
modes  (5§  97.61  and  97.65)  and  authorized 
transmitting  power  (§  97.67)  are  applicable 
for  each  of  the  Usted  frequency  bands. 


Limitations 

[FR  Doc.  85-19793  Filed  8-21-85;  8:45  am] 

Frequency  band 

Emissions 

pwagraph 

m 

BILUNG  COOC  6712-01-M 

•               • 
Mhr 

• 

• 

47  CFR  Part  73 

902-928 „ 

NON.  A1A.  A2A.  A2B. 
A3E.  A3C.  A3F. 
FIB,  F2B.  F3e. 

[Docket  83-513;  RM-4399;  RM-4421;  RM- 
4491] 

•               • 

G3e.  F3C.  F3F. 
F8E.P0N. 

• 

• 

FM  Broadcast  Station  in  Cross  City 
and  Trenton,  FL 

7.  Paragraph  (c)  of  §  97.67  is  amended 
by  revising  the  heading  of  the  third 
column  of  the  Table  therein  to  read  "902 
MHz"  instead  of  "1215  MHz."  as 
follows: 


§  97.67 
power. 


Maximum  auttwrized  transmitting 


Ant6fins  twiytil 
atiove  average 
terrain  «i  meters 


Maximum  eftoclive  radated  power  tor 
frequency  baivte  above— 


29.5  MHz 


40  MHz 


902  MHz 


AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  allots 
Channel  292A  to  Cross  City.  Florida,  in 
response  to  a  petition  from  Seashpre 
Broadcast  Corp.  Additionally.  Channel 
269A  is  allotted  to  Trenton,  Florida,  in 
response  to  a  counterproposal  submitted 
by  Myrtle  C.  Burckhalter.  The  request  of 
Cross  City  Broadcasting  to  allot  Channel 
269A  to  Cross  City  is  denied.  The 
allotted  channels  could  provide  a  first 
FM  service  to  each  community. 
EFFECTIVE  DATE:  September  26, 1985. 


ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  subjects  in  47  CFR  Part  73 

Radio. 

The  authority  citation  for  Part  73 
continues  to  read: 

Autliority:  Sees.  4  and  303.  48  Slat.  1066.  as 
amended.  1082,  as  amended;  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Slat.  1081. 1082,  as  amended.  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order;  Proceeding 
Terminated 

In  the  matter  of:  amendment  of  §  73.202(b), 
table  of  allotments,  FM  broadcast  stations 
(Cross  City  and  Trenton,'  Florida),  Docket 
83-513,  RM-4399,  RM-4421,  RM-4491. 

Adopted:  August  13. 1985. 

Released:  August  20. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  is  the  Notice 
of  Proposed  Rule  Making.  48  FR  28491. 
published  June  22, 1983,  in  response  to 
two  separate  petitions  for  Class  A 
channels  at  Cross  City,  Florida.  The  first 
proposal  was  submitted  by  Seashore 
Broadcasting  Corporation  ("Seashore") 
for  Channel  292A,  and  the  second  by 
Cross  City  Broadcasting  ("Cross") 
requesting  Channel  269A.  Myrtle  C. 
Burckhalter  submitted  a  timely 
counterproposal  requesting  the 
allotment  of  Channel  269A  to  Trenton, 
Florida.  Because  the  spacing 
requirements  of  §  73.207  of  the  Rules  ^ 
preclude  the  allotment  of  Channel  269A 
to  Cross  City  and  Trenton,  the  proposals 
will  be  considered  together,  herein.  All 
petitioners  in  this  proceeding  have 
stated  their  intention  to  apply  for  the 
channel,  if  allotted  to  their  respective 
community, 

2.  On  October  14, 1983,  Jim  Johnson 
Enterprises.  Inc.  filed  a  petition  to 
accept  a  late  filed  counterproposal  for 
Channel  292A  at  Mayo.  Florida.  The 


'  This  conununity  has  been  added  to  the  caption. 

'  Section  73.207  requires  a  mileage  separation  of 
105  kilometers  (65  miles)  between  Class  A  channels, 
whereas  Cross  City  and  Trenton  are  separated  by  a 
distance  of  approximately  29  kilometers  (18  miles). 
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date  for  filing  comments  and  conflicting 
proposals  ended  July  25, 1983.  In 
§  1.420|d)  of  the  Rules  and  paragraph  3 
and  4  of  the  Appendix  to  the  Notice,  we 
have  set  deadlines  or  cut-off  dates  for 
filing  conflicting  proposals.  Here,  there 
has  been  no  explanation  given  for  the 
untimely  filing.  Thus,  we  find  the 
counterproposal  of  Jim  Johnson 
Enterprises.  Inc.  unacceptable  for 
consideration  in  this  proceeding. 

3.  In  an  effort  to  satisfy  the  desire  of 
interested  parties  for  allotments  at 
Cross  City  and  Trenton,  the  staff 
conducted  a  channel  search,  but  found 
no  other  channel  available  for  use  at 
either  community.  Therefore,  we  will 
consider  the  proposals  on  a  comparative 
basis  to  determine  which  community 
meets  our  allotment  priorities  consistent 
with  the  mandate  of  section  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  to  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  services 
among  the  communities. 

4.  The  Commission's  criteria  for 
evaluating  conflicting  proposals  was  set 
forth  in  Revision  of  FAI  Assignment 
Policies  and  Procedures,  90  FCC  2d  88 
(1982).  Our  priorities  favor  a  first  local 
FM  service  to  each  community.  We  note 
that  Cross  City  (population  2.154)  is 
somewhat  larger  than  Trenton 
(population  1.131).  We  believe  we 
should  prefer  Trenton  for  the  allotment 
of  Channel  269A  and  allot  Channel  292A 
to  Cross  City.  To  do  otherwise  would 
mean  Trenton  would  be  foreclosed  from 
any  local  service  while  Cross  City 
would  be  allotted  two  FM  channels. 

5.  Channel  269A  can  be  allotted  to 
Trenton  in  conformity  with  the  minimum 
distance  separation  requirements. 
However.  Channel  292A  at  Cross  City 
requires  a  site  restriction  of  1.2 
kilometers  (0.8  miles)  southwest  of  the 
city  to  avoid  short  spacing  to  co-channel 
292A,  Station  WPXE-FM,  Starke. 
Florida. 

6.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  204(b),  and  0.239 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  September  26, 1985,  the 
FM  Table  of  Allotments.  §  73.202(b)  of 
the  Commission's  Rules,  is  amended 
with  respect  to  the  communities  listed 
below: 


City 


Cfoss  City.  Fkxidi . 
Trenton.  Florida 


Ctiannal 

No. 


292A 
2e9A 


7.  The  Tiling  window  for  applications 
on  Channels  292A  and  269A  will  open 


on  September  27, 1985,  and  close  on 
October  28, 1985. 

8.  It  is  further  ordered.  That  the 
petition  of  Cross  City  Broadcasting  to 
allot  Channel  276A  to  Cross  City  is 
denied. 

9.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau.  (202)  634- 
6530. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

jFR  Doc.  85-20038  Filed  8-21-85:  8:45  am) 

BILLING  COOC  67t2-01-ll 

47  CFR  PART  73 

[MM  Docket  No.  83-270;  RM-4274] 

FM  Broadcast  Station  in  Pana, 
Ramsey,  and  Taylorville,  IL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  allots  a  first  FM 
channel  to  Ramsey,  Illinois,  in  response 
to  a  petition  filed  by  Daniel  Voss. 
EFFECTIVE  DATE:  September  26. 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting,  Radio. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066,  as 
amended.  1082,  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301.  303,  307.  48 
Stat.  1081, 1082,  as  amended.  1083.  as 
amended.  47  U.S.C.  301.  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order;  Proceeding 
Terminated 

In  the  matter  of  amendment  of  §  73.202(b), 
table  of  allotments,  FM  broadcast  stations. 
(Pana,  Ramsey,  and  Taylorville,  Illinois],  MM 
Docket  83-270  RM-4274. 

Adopted:  August  13, 1985. 
Released:  August  20. 1985. 
By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  is  the 
Further  Notice  of  Proposed  Rule  Making 
and  Order  to  Show  Cause,  48  FR  45430. 
published  October  5, 1983,  which 
proposed  two  alternate  options  for 
allotting  a  first  FM  channel  to  Ramsey, 
Illinois.  Option  I  proposed  to  substitute 


Channel  232A  for  Channel  265A  at  Pana. 
Illinois,  and  allot  Channel  265A  to 
Ramsey:  Option  II  proposed  to 
substitute  Channel  232A  for  Channel 
224A  at  Taylorville,  Illinois,  and  allot 
Channel  224A  to  Ramsey,  with  a  site 
restriction.  The  proposed  substitutions 
would  require  a  modification  of  license 
for  the  Pana  and  Taylorville  stations 
operating  on  the  affected  channels. 
Comments  in  response  to  the  Further 
Notice  were  filed  by  Voss, '  by  PBC  and 
by  Sky  Communications,  Ltd.*  to  whom 
the  Order  to  Show  Cause  was  directed. 

2.  This  proceeding  was  instituted  at 
the  request  of  Daniel  Voss  ("petitioner") 
proposing  the  Pana  substitution.  In 
response  to  the  Notice,  Pana 
Broadcasting  Corporation  ("PBC ")  ' 
submitted  a  counterproposal  suggesting 
the  Taylorville  substitution  instead. 

3.  A  staff  study  indicates  that  under 
the  rules  adopted  as  a  result  of  BC 
Docket  80-90.  94  F.C.C.  2d  152  (1983) 
recon.,  97  F.C.C.  2d  279  (1984),  Channel 
287A  can  be  allotted  to  Ramsey  without 
the  need  for  a  substitution  of  channels 
at  any  other  community.  In  view  of  the 
interest  expressed  in  operating  an  FM 
service  at  Ramsey,  we  believe  that  the 
public  interest  would  benefit  from  the 
allotment  of  Channel  287A  to  Ramsey. 

4.  Accordingly,  it  is  ordered,  that 
effective  September  26. 1985,  the  FM 
Table  of  Allotments.  §  73.202(b)  of  the 
Rules,  is  amended  with  respect  to  the 
city  of  Ramsey,  Illinois,  as  follows: 


Ctty 


Ramtay.  Illinois.. 


Otannel 
No. 


287A 


5.  The  filing  window  for  applications 
on  these  channels  will  open  on 
September  27, 1985  and  close  on 
October  28. 1985. 

6.  It  is  further  ordered,  that  the 
counterproposal  of  Pana  Braodcasting 
Corporation,  is  denied. 

7.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

8.  For  further  information  concerning 
the  above,  contact  Montrose  Tyree,  (202) 
634-6530. 


'  Voss'  comments  were  filed  November  14. 19ii3. 
after  the  deadline  period  ended.  A  request  was 
made  for  acceptance  of  those  comments.  To  the 
extent  the  comments  merely  state  an  interest  in  tlie 
allotment,  we  shall  accept  Voss'  late  filed 
comments. 

'  Sky  Communications.  Ltd.  is  the  licensee  of  FM 
Station  WTJY  (Channel  224A).  Taylorville.  Illinois. 

'  Pana  Broadcasting  Corporation  is  the  licensee  of 
FM  Station  WKXK  (Channel  265A).  Pana.  Hlinois. 
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Federal  Communications  Commission. 

Charles  Scbott 

Chief.  Policy  and  Rules  Division.  Mass  Mfdia 
Bureau. 

|FR  Oix:.  85-20039  Filed  8-21-85:  8:45  am| 
BILLING  CODE  SZIS-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  83-40«;  RM-43M:  RM- 
44921 

FM  Broadcast  Station  in  Cfintonville, 
Manitowoc,  New  Holstein  and 
Mishicot.  Wl 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  allots 
Channel  258A  to  New  Holstein. 
Wisconsin,  and  Channel  298A  to 
Mishicot,  Wisconsin,  at  the  request  of 
WMBE,  Incorporated  and  Mishicot 
Community  Broadcasting,  respectively. 
The  allotments  could  provide  each 
community  with  its  first  FM  service. 
AOOMESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings.  Mass  Media  Bureau. 
(202)  634-6530. 
SUPTLEMENTARV  INFORMATION: 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting.  Radio. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066.  as 
amended.  1082.  as  amended:  47  U.S.C.  154. 
303.  interpret  or  apply  sees.  301.  303.  307.  48 
Stat.  ion.  1082.  as  amended.  1083.  as 
amended.  47  U.S.C  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  aections  are  cited  to  text. 

Report  and  Order;  Proceeding 
Terminated 

In  the  matter  of  amendment  of  S  73.202(b). 
table  of  allotments.  FM  broadcast  stations. 
(Clintonville.  Manitowoc.  New  Holstein  and 
Mishicot.'  Wisconsin),  MM  Docket  No.  83- 
408.  RM-4388.  RM-4492. 

Adopted:  August  13. 1985. 

Released:  August  20. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making  and  Order  to  Show  Cause. 

48  FR  20954,  published  May  10. 1983. 
proposing  the  allotment  of  FM  Channel 
221A  to  New  Holstein.  Wisconsin,  as 
that  community's  first  FM  channel  with 
a  related  substitution  of  Channel  275A 
for  Channel  221A  at  Manitowoc, 


Wisconsin,  at  the  request  of  W.MBE, 
Incorporated  ("petitioner").  In  response 
to  the  Notice.  Mishicot  Community 
Broadcasting  ('MCB  "j  filed  a 
counterpropt>sal  seeking  the  allotment  of 
Channel  257A  to  Mishicot.  Wisconsin,  in 
lieu  of  Manitowoc.  Wisconsin. - 
Petitioner  submitted  supporting 
comments  reaffirming  its  intention  (u 
apply  for  the  channel  at  New  Holstein. 
Oppositions  were  filed  by  Cub  Radio. 
Inc.  ("WKKB").  licensee  of  Station 
WKKB  (FM).  Channel  221A,  at 
Clintonville.  Wisconsin,  for  which  a  site 
restriction  was  proposed.^  Petitioner 
and  WKKB  filed  reply  comments. 
Additional  comments  were  filed  late  by 
the  petitioner.* 

2.  Both  oppositions  raised  technical 
arguments  against  the  proposed  New 
Holstein  allotment.  WKKB  argues  that  it 
will  be  difficult  for  a  station  on  Channel 
221A  to  provide  city  grade  service  to 
New  Holstein  from  the  restricted  site. 
Further.  WKKB  asserts  that  by  yielding 
its  channel  to  another  station  in  the 
same  market,  confusion  to  listeners  may 
result  with  a  consequent  loss  of 
audience  to  WKKB.  Finally.  WKKB 
states  that  second  harmonic  interference 
may  be  caused  to  the  viewers  of  Station 
WLUK.  Channel  11,  Green  Bay, 
Wisconsin,  by  using  Channel  257A  at 
Manitowoc.  In  view  of  the  above. 
WKKB  requests  a  hearing. 

3.  Petitioner  submitted  comments 
suggesting  that  Channel  258A  could  be 
allotted  to  New  Holstein.  thus 
eliminating  the  need  to  substitute 
channels  in  Manitowoc  or  to  site  restrict 
the  allotntent  in  Clintonville.  Petitioner 
also  suggests  that  Channel  298A  could 
alternately  be  allotted  to  Mishicot. 

4.  A  staff  engineering  study  confirms 
that  Channel  258A  at  New  Holstein  and 
Channel  298A  at  Mishicot  can  be 
allotted  in  compliance  with  the 
minimum  distance  separation 
requirements  of  §  73.207  of  the 
Commission's  Rules.  Channel  258A  at 
New  Holstein  requires  a  site  restriction 
of  5.1  km  (3.2  miles)  northeast  of  the 
community  to  avoid  short  spacing  to  the 
recently  allotted  Channel  259A. 
Mayville,  Wisconsin.  See  First  Report 
and  Order  in  MM  Docket  No.  84^231,  50 
FR  3514,  published  January  25, 1985. 

5.  In  view  of  the  fact  that  all  conflicts 
have  been  resolved,  we  believe  the 
public  interest  would  be  served  by  the 


'  This  comnunity  bai  l>een  added  to  the  caption. 


'  Public  Notice  of  the  filing  of  the  counterproposal 
was  given  on  June  13. 1963.  Report  No.  1411. 

'  A  comtruclion  permit  hag  been  issued  lo  MMA 
Broadcasting.  Inc.  for  Station  WFC1/-FM.  Channel 
221A  at  Clintonville. 

*  Petitioner's  late-filed  comments  will  be  accepted 
for  consideration  herein  as  they  provided 
information  which  was  not  previously  available  to 
(he  Commission. 


allotments  of  Channel  258A  to  New 
Holstein  and  Channel  298A  to  Mishicot. 
in  order  lo  provide  each  community  with 
a  first  FM  channel.  Accordingly, 
pursuant  to  the  authority  contained  in 
section  4(i).  5{r.)(l).  303(g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§  0.61.  0.204(1)) 
and  0.283  of  the  Commission's  Rules,  it 
is  ordered  that  effective  September  28. 
igs.'i.  the  FM  Table  of  Allotments. 
§  73.202(b)  of  the  Commission's  Rules,  is 
amended  for  the  following  communities: 


City. 


MislKcd.  Wisconsin 

New  Hotstein.  Wnconsia.. 


Channel 
No 


298A 
ZSBA 


6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  The  window  period  for  filing 
applications  will  open  September  27. 
1985,  and  close  October  28. 1985. 

8.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau.  (202) 
634-6530. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

|FR  Doc.  85-20040  Filed  8-21-85:  8:45  am) 

BILUNC  COOC  C712-01-M 


47  CFR  Part  74 

I  Gen.  Docket  No.  83-45;  RM-3910;  RM- 
3924;  FCC  84-509] 

Frequency  Allocation  to  the  Offshore 
Radio  Service 

Correction 

In  FR  Doc.  85-7046  beginning  on  page 
12021  in  ;he  issue  of  Wednesday,  March 
27. 1985,  make  the  following  corrections: 
On  page  12027.  in  the  second  column,  in 
§  74.709(e)(1),  in  the  first  line.  "922°00  " 
should  read  "92°00"'. 

BILLING  CODE  ISOS-OI-H 


47  CFR  Parts  81,  83  and  87 

I  PR  Docket  No.  83-431;  RM-2946;  FCC  85- 
441) 

Digital  Selective  Calling  in  the  Maritime 
Mobile  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Report  and  Order 
amends  the  rules  to  provide  the 
parameters  under  which  the  Digital 
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Selective  Calling  (DSC)  system  may  be 
implemented  by  ships  and  coast  stations 
operating  within  the  Maritime  Mobile 
Service.  DSC  is  a  system  used  to 
establish  contact  with  a  station  or  group 
of  stations  by  radio.  The  primary  reason 
for  implementing  DSC  is  to  provide  a 
standard  method  for  establishing  radio 
contact  in  the  marine  environment  and 
to  promote  more  efficient  use  of  the 
radio  spectrum.  DSC  will  be  an  integral 
part  of  the  Future  Global  Maritime 
Distress  and  Safety  System  developed 
by  (he  International  Maritime 
Organization  and  planned  for  final 
implementation  in  the  next  decade.  The 
intended  effect  is  to  make  DSC 
available  to  the  maritime  community  on 
an  optional  basis  at  an  early  date. 
EFFECTIVE  DATE:  September  23, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Mickley.  Private  Radio  Bureau. 
Special  Services  Division,  Washington, 
D.C.  20554,  (202)  632-7175. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

•//  CFR  Part  81 

Coast  stations,  Communications 
equipment.  Radio. 

47  CFR  Part  83 

Communications  equipment,  Marine 
Safety,  Radio,  Ship  Stations. 

47  CFR  Part  87 

Aeronautical  Stations,  Radio. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  digital  selective  calling 
system  in  the  maritime  mobile  service;  PR 
docket  no:  83-431.  RM-2946,  FCC  85-441. 

Adapted:  August  5. 1985. 

Released:  August  15, 1985. 

By  the  Commission. 

1.  This  Report  and  Order  gives  the 
parameters  for  implementation  of  Digital 
Selective  Calling  (DSC)  in  the  Maritime 
Mobile  Service. 

2.  In  the  Notice  of  Proposed  Rule 
Making  and  Order  (NPRM&O)  in  this 
proceeding  adopted  on  April  27. 1983  (48 
FR  23673),  the  Commission  proposed  to 
amend  Parts  81  and  83  of  its  rules  to 
implement  the  DSC  system  of  the 
International  Radio  Consultative 
Committee  (CCIR)  in  the  Maritime 
Mobile  Service.  Subsequent  to  adoption 
of  the  NPRM&O  the  Final  Acts  of  the 
World  Administrative  Radio  Conference 
for  the  Mobile  Services  (MWARC  '83) 
were  published.  These  Final  Acts 
contained  a  number  of  provisions 
pertinent  to  the  DSC  system.  In  view  of 


these  provisions  and  public  comments,  a 
further  Notice  of  Proposed  Rule  Making 
(FNPRM)  was  adopted  October  18, 1984 
(49  FR  43718). 

Background 

3.  The  development  of  improved 
calling  procedures  has  long  been 
regarded  as  essential  to  any  major 
improvement  of  maritime  mobile 
communications.  Selective  calling 
systems  were  described  as  early  as  the 
International  Telecommunication 
Union's  (ITU's)  Ninth  Plenary  Assembly 
of  CCIR  in  1959.  In  1967.  the  ITU  Radio 
Regulations  were  amended  to  provide 
for  a  sequential  single  frequency  code 
(SSFC)  system  of  selective  calling  to 
meet  immediate  maritime  needs.  When 
the  SSFC  system  was  introduced,  the 
ITU  called  for  the  development  of  a 
system  with  greater  capability  for  future 
maritime  use. 

4.  The  CCIR  in  1974  recommended  a 
digital  selective  calling  system.  The  1974 
World  Maritime  Administrative  Radio 
Conference  established  dedicated 
digital  selective  calling  frequencies  and 
adopted  the  digital  technique  subject  to 
fmal  definition  of  the  technical 
characteristics  by  the  CCIR.  The  ITU's 
Fifteenth  Plenary  Assembly  in  the  CCIR 
(CCIR.  Geneva,  1982)  adopted  the  DSC 
operational  and  technical 
characteristics  which  are  contained  in 
CCIR  Recommendation  493-2  and  the 
DSC  operational  procedures  which  are 
contained  in  CCIR  Recommendation 
541-1.  These  CCIR  recommendations,  in 
conjunction  with  Article  62  of  the  ITU 
Radio  Regulations,  form  the  background 
for  implementation  of  DSC. 

5.  The  Inter-Governmental  Maritime 
Consultative  Organization  (now 
International  Maritime  Organization), 
through  its  Subcommittee  on 
Radiocommunications,  commenced 
development  of  the  Future  Global 
Maritime  Distress  and  Safety  System 
(FGMDSS)  in  1979.  The  FGMDSS  is 
expected  to  become  fully  operational  in 
the  next  decade.  It  will  replace  the 
present  system  which  relies  primarily  on 
ship-to-ship  distress  alerting  using 
Morse  Code.  The  future  system  will  rely 
mainly  on  ship-to-shore  distress  alerting 
using  satellites  and  a  terrestrial  system 
employing  digital  selective  calling. 

6.  The  FGMDSS  is  now  being 
developed  internationally.  The  MWARC 
'83  provided  frequencies  for 
implementation  of  the  FGMDSS.  When 
the  FGMDSS  is  implemented  in  the 
United  States.  DSC  as  specified  in  CCIR 
Recommendation  493  will  be  mandatory 
for  certain  classes  of  cargo  and 
passenger  ships.  Other  classes  of  ships 
will  also  be  required  to  install 
compatible  DSC  equipment  in  order  to 


contact  Rescue  Coordination  Centers 
operated  by  the  U.S.  Coast  Guard  since 
the  Coast  Guard  is  planning  to 
discontinue  its  manual  distress  watches 
once  DSC  is  fully  operational. 

7.  There  is  growing  user  demand  for  a 
universal,  automated,  radiotelephone 
system.  The  matter  has  been  the  subject 
of  considerable  study.  The  Radio 
Technical  Commission  for  Marine 
Services,  a  Federal  Advisory 
Committee,  completed  a  study  in  1981 
on  the  subject  of  a  "VHF  Automated 
Radiotelephone  System."  The  work  of 
this  advisory  committee  was  the  basis 
for  United  States  recommendations  to 
CCIR  Interim  Working  Party  8/5.  The 
Radio  Technical  Commission  for 
Maritime  Services  (RTCM)  is  studying 
DSC  with  a  view  toward  encouraging 
more  efficient  use  of  the  spectrum. 

8.  U.S.  coast  stations  today  employ 
various  systems  of  selective  calling 
other  than  the  DSC  system.  These 
systems  range  from  simple  to  complex 
depending  upon  the  type  of  service  and 
number  of  features  provided.  The  most 
prominent  existing  domestic  example  of 
selective  calling  is  the  Great  Lakes  VHF 
Radiotelephone  System  operated  by 
Lorain  Telecom  Corporation.  Lorain's  14 
stations  provide  an  automated  service  to 
vessels  whose  voyages  are  confined  to 
the  Great  Lakes.  Special  equipment  is 
furnished  by  Lorain  to  its  subscribers  for 
this  service.  Other  coast  station 
operators  provide  a  local  automated 
service  on  one  or  more- stations  but, 
once  outside  their  service  area,  calls 
must  be  made  manually. 

FNPRM  Response  and  Discussion 

9.  Comments  were  filed  in  response  to 
the  FNPRM  by  the  following: 

— Rockwell  International  Corporation 

(ROCKWELL) 
— Radio  Technical  Commission  For 

Maritime  Services  (RTCM) 
— National  Marine  Electronics 

Association  (NMEA) 
— Bell  South  Corporation,  on  behalf  of 

South  Central  Bell  Company  and 

Southern  Bell  Telephone  and 

Telegraph  Company  (THE 

TELEPHONE  COMPANIES) 
— WJG  Telephone  Company,  Inc.  (WJG) 
— Coastal  Marine  Telephone.  Inc. 

(COASTAL  MARINE) 
—United  States  Coast  Guard  (USCG) 
Reply  comments  were  filed  by 
Waterway  Communications  System,  Inc. 
(WATERCOM). 

10.  The  Commission's  initial  proposal 
was  to  authorize  the  use  of  working 
frequencies  in  accordance  with  the  ITU 
Radio  Regulations  which  do  not 
authorize  the  use  of  DSC  techniques  in 
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certain  radiotelephony  bands, 
ROCKWEm  RTCM,  NMEA  and  WJG 
all  expressed  a  preference  to  use  DSC 
on  coast  and  ship  station  working 
frequencies.  Existing  §  81.132(b)  of  the 
rules  currently  authorizes  signalling 
devices  without  distinction  as  to  type  of 
frequency  or  frequency  band.  Because 
use  of  working  frequencies  for  selective 
signalling  in  the  past  has  not  caused  any 
known  interference,  we  will  authorize 
the  use  of  DSC  on  all  coast  and  ship 
station  working  frequencies  so  long  as 
harmful  interference  is  not  caused.  • 
Sections  81.132(b)  and  83.132(b)  of  the 
rules  have  been  modified  to  make  this 
clear  and  the  rules  have  been  amended 
to  include  reference  to  these  paragraphs 
when  authorizing  DSC  general  purpose 
calling  on  working  frequencies. 

11.  RTCM  recommended  that  DSC  be 
permitted  to  establish  narrow-band 
direct-printing  communications.  We 
concur  and  the  rules  have  been  changed 
to  reflect  this  operational  technique. 

12.  RTCM  and  WJG  recommended 
that  the  frequency  tolerance  for  ship 
station  transmitters  using  DSC 
emissions  should  be  ±20  Hertz  until 
January  1.  200a  for  all  ships.  They 
reasoned  diat  the  slight  technical 
improvement  achievable  through  use  of 
a  ±10  Hertz  frequency  tolerance  does 
not  warrant  early  replacement  of 
transmitters.  We  agree  that  immediate 
replacement  is  not  required  and  are 
revising  the  rules  to  reflect  a  January  1, 
1995  implementation  date  to  allow 
adequate  amortization  of  equipment. 

13.  NMEA  was  concerned  about  the 
use  of  R.F.  scanning  synthesized 
receivers  in  conjunction  with  DSC  and 
the  FGMDSS.  Most  of  their  concerns  are 
under  consideration  by  special 
committees  of  the  ITU  and  the 
International  Maritime  Organization 
(IMO).  The  resolution  of  these  questions 
will  be  promulgated  to  the  public  as 
soon  as  practicable.  However,  it  is 
settled  that  DSC  use  in  the  VHP  band 
will  require  a  continous  watch  on 
Channel  70,  among  other  things,  in  order 
to  preclude  the  requirement  for  a 
Channel  16  watch.  We  are  implementing 
rules  which  preclude  use  of  the  dot 
pattern  on  VHF  frequencies. 

14.  NMEA  expressed  a  concern  about 
the  partial  recommended  MF/HF 
receiver  bandwidth  specification  which 
was  proposed  for  use  with  DSC.  NMEA 
recommended  that  either  a  complete 
specification  be  adopted  or  that  the 
proposed  partial  specification  be 
deleted.  Since  Commission  precedent 
has  left  this  matter  to  the  equipment 


'  Section  4  of  Article  6  of  the  Radio  Regulation* 
permits  derogation  of  Radio  Regulation*  provisions 
under  the  conditions  specified 


manufacturer  in  order  to  permit 
flexibility  of  design  and  since  CCIR 
Recommendation  493  contains  receiver 
bandwidth  guidance,  we  are  not 
adopting  receiver  bandwidth  rules. 

15.  THE  TELEPHONE  COMPANIES 
asked  the  Commission  to  include  more 
definitive  recommendations  in  this 
proceeding  regarding  the  automation  of 
VHF.  Article  62  of  the  Radio  Regulations 
prescribes  full  conformity  with  the 
relevant  CCIR  Recommendations  when 
using  Digital  Selective  Calling.  CCIR 
Recommendation  493-2  is  currently 
undergoing  a  revision  which  is  expected 
to  result  in  a  new  CCIR 
Recommendation  493-3  being  adopted 
at  the  1986  CCIR  Plenary  Meeting.  It  is 
envisioned  that  the  revised  CCIR 
Recommendation  will  include  a  format 
specifier  symbol  for  semi-automatic/ 
automatic  VHF  service  and  other 
changes  to  facilitate  automation  in  the 
VHF  band.  In  view  of  these 
circumstances,  we  will  not  add  the 
requested  recommendations  to  this 
proceeding. 

16.  THE  TELEKIONE  COMPANIES 
also  requested  clarification  regarding 
the  status  of  DSC  after  date  BRAVO-the 
date  when  the  Commission  plans  to 
require  that  all  selective  calling 
equipment  operating  on  designated 
maritime  mobile  bands  must  meet  DSC 
operational  and  technical  requirements. 
While  date  BRAVO  may  be  one  specific 
date,  it  is  possible  that  date  BRAVO 
could  be  implemented  on  a  geographical 
basis  using  more  than  one  date.  We 
consider  that  date  BRAVO  should  either 
coincide  with  or  closely  follow  the  date 
when  that  U.S.  Coast  Guard  establishes 
its  VHF  DSC  guard  for  marine  areas 
now  serviced  by  the  U.S.  Coast  Guard 
aural  guard  on  Channel  16.  It  is 
envisioned  that  distress  and  safety  DSC 
calls  on  Channel  70  will  be  intended  for 
Coast  Guard  facilities  and  that  general 
purpose  DSC  calls  on  Channel  70  will  be 
intended  for  public  coast  stations. 
Although  public  coast  stations  may  . 
equip  for  DSC  on  a  voluntary  basis,  they 
will  be  required  to  continue  providing 
conventional  VHF  service  after  date 
BRAVO.  The  post  date  BRAVO 
situation  for  marine  areas  not  covered 
by  a  U.S.  Coast  Guard  VHF  DSC  guard, 
i.e.,  inland  waters  excluding  the  Great 
Lakes,  is  not  possible  to  accurately 
predict  at  this  time.  The  Commission 
will  seek  an  appropriate  solution  to  this 
problem  based  upon  safety 
considerations,  equipment  in  use  by 
public  coast  and  ship  stations  and 
minimum  public  burden. 

17.  WJG  took  exception  to  the 
Commission's  tentative  decision  to 
exclude  communications  in  the  21ft-220 


MHz  band  from  the  scope  of  this 
proceeding.  In  reply  comments, 
WATERCOM  pointed  out  that  there  is 
no  common  signalling  channel  in  the 
216-220  MHz  band  and  that  systems 
operating  in  this  band  require  a 
signalling  protocol  which  integrates  with 
the  call  processing  fimction.  We  affirm 
our  tentative  decision  to  exclude 
communications  in  the  216-220  MHz 
band  from  the  scope  of  this  proceeding 
because  there  is  no  substantive  need  for 
compatible  DSC  signalling  techniques  in 
the  216-220  MHz  band. 

18.  COASTAL  MARINE  wanted  to 
know  whether  the  use  of  DSC  for  the 
initial  signalling  would  preclude  the  use 
of  other  control  signalling  to  dial  or 
control  the  switched  network  once  the 
signalling  is  complete.  During  the 
optional  implementation  phase  of  DSC. 
digital  selective  calling  and  other 
signalling  techniques  will  be  permitted 
on  working  frequencies.  Only  digital 
selective  calling  techniques  will  be 
permitted  on  frequencies  made 
available  specifically  for  distress  and 
safety  DSC  and  general  purpose  DSC. 
The  use  of  signalling  techniques  has 
been  clarified  in  Section  81.132  and 
83.132  of  the  rules.  Whether  the  use  of 
signalling  techniques,  other  than  digital 
selective  calling,  will  be  permitted  on 
working  frequencies  subsequent  to  date 
BRAVO  is  a  matter  which  will  be 
addressed  when  date  BRAVO  is 
established. 

19.  COASTAL  MARINE  was  concemd 
that  the  rules  as  proposed  would  in 
effect  adopt  existing  CCIR 
Recommendations  493-2  and  541-1  as 
well  as  future  changes  without  being 
subject  to  public  comments  normally 
associated  with  the  rule  making  process. 
COASTAL  MARINE  recommended  that 
CCIR  Recommendations  493-2  and  541- 
1  be  included  as  Subparts  to  the 
Commission's  rules.  Article  62  of  the 
ITU  Radio  Regulations  states  in  part 
that,  "A  digital  selective  calling  system 
may  be  used  if  it  is  in  full  conformity 
with  the  relevant  CCIR 
Recommendations  in  which  all 
operational,  technical  and  competibility 
aspects  which  might  be  involved  have 
been  taken  into  account".  In  view  of  the 
general  acceptance  of  CCIR 
Recommendations  as  reflected  in  the 
ITU  Radio  Regulations,  the  fact  that  the 
public  is  invited  through  notices  in  the 
Federal  Register  to  participate  in  U.S. 
CCIR  study  group  meetings  leading  to 
possible  changes  in  these  documents, 
and  the  availability  of  amendment 
procedure  in  the  rules,  the  Commission 
considers  that  adequate  administrative 
protection  is  being  provided  to  the 
public  and  the  general  acceptance  of 
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approved  CCIR  Recommendations 
would  be  in  the  public  interest  when  the 
use  of  existing  equipment  is  not 
prevented.  For  this  reason  we  are 
adopting  rules  which  generally  refer  to 
CCIR  Recommendations  with  the 
understanding  that  reference  is  being 
made  to  the  most  recent  version  which 
has  been  approved  by  the  CCIR  and 
which  does  not  prevent  the  use  of 
existing  equipment.  In  those  cases  when 
a  CCIR  Recommendation  would  prevent 
use  of  existing  equipment,  specific 
Commission  action  would  be  required. 
20.  The  usee  comments  essentially 
made  three  recommendations:  That 
operators  of  vessels  fitted  for  DSC 
operations  on  VHF  Channel  70  should 
be  cautioned  to  maintain  a  guard  on 
Channel  16  when  sailing  in  areas  not 
covered  by  a  coastal  DSC  guard;  that 
DSC  functional  capabilities  should  be 
activated  when  the  coastal  area  is 
serviced  by  a  DSC  Guard  rather  than 
when  FGMDSS  becomes  operational; 
and  that  a  trial  period  be  established  for 
dual  distress  and  safety /general 
purpose  use  of  VHF  Channel  70  which 
would  allow  time  for  a  thorough 
examination  of  the  traffic  loading 
problem.  The  Commission  generally 
concurs  with  the  USCG 
recommendations:  Information  provided 
vessel  operators  concerning  the  need  to 
guard  Channel  16  should  be  by  public 
notices  and  educational  efforts.  We  do 
not  believe  it  is  appropriate  to 
incorporate  the  caution  suggested  by  the 
USCG  into  the  rules.  The  service  of 
United  States  coastal  areas  by  a  DSC 
guard  should  have  more  significance  to 
the  implementation  of  DSC  rather  than 
when  the  FGDMSS  becomes 
operational.  Paragraph  16  of  this  Report 
and  Order  emphasizes  the  significance 
of  the  USCG  VHF  DSC  guard.  A  trial 
period  to  evaluate  the  traffic  load  of 
DSC  calls  on  Channel  70  alludes  to 
beginning  and  ending  dates  which 
would  be  difficult  to  establish  at  this 
time.  Rather,  we  are  adopting  rules 
permitting  DSC  dual  purpose  calling  on 
Channel  70  on  the  condition  that  if  the 
volume  of  general  purpose  calling 
becomes  such  that  harmful  interference 
may  be  caused  to  the  use  of  DSC  for 
distress  and  safety  purposes,  general 
purpose  calling  will  be  removed  to  a 
second  calling  frequency  which  will  be 
made  available  for  that  purpose. 
21.  Commenters  provided  other 
constructive  comments  and 
recommendations  related  to  the 
implementation  of  DSC.  Some  of  these 
recommendations  were  minor  in  nature 
and  were  incorporated  into  the  rules. 
Other  recommendations  such  as  those 
relating  to  billing  and  charges  were 
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considered  to  be  beyond  the  scope  of 
this  proceeding. 

Implementation 

22.  The  following  paragraphs 
summarize  the  DSC  implementation 
concepts  contained  in  Uie  Appendix. 
The  adopted  rules  reflect  the  provisions 
applicable  to  DSC  provided  for  by  the 
MWARC  '83  and  many  of  the 
recommendations  made  by  commenters 
in  response  to  this  proceeding.  While  the 
rules  pertinent  to  DSC  are  necessarily 
based  upon  the  effective  version  of 
CCIR  Recommendation  493,  in  this  case 
493-2,  we  reiterate  that  planning  on  an 
international  basis  has  been  underway 
for  several  months  which  is  expected  to 
result  in  a  new  version  of  CCIR 
Recommendation  493. 

23.  Implementation  of  the  DSC  system 
is  proposed  on  the  basis  of  two  open- 
ended  dates: 

Date  ALPHA— A  date  in  the  future  to  be 
established  by  FCC  Order.  After  date 
ALPHA,  new  installations  of  selective 
calling  equipment  operating  on 
designated  maritime  mobile  bands 
must  meet  DSC  operational  and 
technical  characteristics. 
Date  BRAVO— A  date  in  the  future  to  be 
established  by  FCC  Order  which  will 
be  a  minimum  of  three  years 
subsequent  to  date  ALPHA.  After  date 
BRAVO,  all  selective  calling 
equipment  operating  on  designated 
maritime  mobile  bands  must  meet 
DSC  operational  and  technical 
characteristics. 
All  coast  and  ship  stations  are 
authorized  to  install  and  use  DSC 
equipment  on  the  effective  date  of  this 
Report  and  Order.  Such  equipment  must 
contain,  as  a  minimum,  the  operational 
characteristics  delineated  in  the 
Appendix.  Tone  or  synthesized  selective 
calling  equipment  in  use  on  date  ALPHA 
will  be  authorized  for  continued  use  at 
the  same  installation  until  date  BRAVO. 

24.  The  operational  and  technical 
characteristics  of  CCIR 
Recommendation  493,  with  indicated 
expections,  will  be  used  as  the 
standards  for  Digital  Selective  Calling 
requirement.  For  ships,  the  radio 
frequency  tolerance  of  transmitters  used 
with  digital  selective  calling  equipment 
in  the  MF  and  HF  bands  must  be  ±10 
Hertz  after  January  1, 1995.  For  coast 
stations  after  January  1, 1990,  the  radio 
frequency  tolerance  of  transmitters  used 
for  digital  selective  calling  equipment  in 
the  MF  and  HF  bands  must  be  ±10 
Hertz.  The  operational  provisions  of 
CCIR  Recommendation  541  will  be  the 
basis  for  DSC  operations. 

25.  The  system  of  Maritime 
Identification  Digits  (MID'sJ  as 


contained  in  the  ITU  Radio  Regulations 
(Resolution  313  and  Appendix  43)  and 
modified  by  the  MWARC  '83  will  be 
used  in  conjunction  with  the 
implementation  of  the  DSC  system. 
MID's  are  three  numbers  contained 
within  a  nine  digit  maritime  mobile 
service  identify  to  be  used  by  automatic 
systems  for  identification  of  ship  and 
coast  stations,  and  for  automatic 
interconnection  between  ships  and  land 
based  networks. 

26.  Rule  amendments  in  the  Appendix 
designate  certain  frequencies  in  the  2-25 
MHz  and  VHF  maritime  bands  for  DSC 
techniques.  Current  ship  radio  stations 
authorized  to  use  these  bands  may  also 
use  appropriate  DSC  frequencies  in 
these  bands  without  modifying  the  ship 
radio  station  license. 

27.  Notwithstanding  the  fact  that  the 
frequency  156.525  MHz  (Channel  70) 
was  designated  exclusively  for  simplex 
CCIR  DSC  distress  and  safety  purposes 
by  the  Final  Acts  of  the  MWARC  '83,  the 
Commission  will  make  Channel  70 
available  to  ships  and  coast  stations  for 
DSC  distress  and  safety  purposes  and 
for  DSC  general  purpose  calling.  Section 
4  of  Article  6  of  the  Radio  Regulations 
allows  assignments  to  be  made  in 
derogation  of  provisions  of  the  Radio 
Regulations  under  the  express  condition 
that  harmful  interference  shall  not  be 
caused  to  services  carried  on  by  stations 
operating  in  accordance  with  the  Radio 
Regulations.  The  Commission  invokes 
this  prerogative  because  a  single 
multipurpose  calling  frequency  should 
be  adequate  to  meet  the  volume  of  VHF 
DSC  calling  for  the  foreseeable  future.  If 
the  volume  of  general  purpose  calling 
becomes  such  that  harmful  interference 
may  be  caused  to  the  use  of  DSC  for 
distress  and  safety  purposes,  general 
purpose  calling  will  be  removed  to  a 
second  calling  frequency  which  will  be 
made  available  for  that  purpose.  In  the 
case,  Channel  70  will  be  exclusively 
used  for  DSC  Distress  and  Safety 
purposes.  This  approach  will  preclude 
the  need  for  a  second  watch  receiver  on 
ship  stations  to  be  retrofitted  with  CCIR 
DSC  equipment.  Moreover,  our 
experience  is  that  most  ships  which  are 
voluntarily  equipped  will  maintain  a 
watch  on  a  multipurpose  calling 
frequency  and  thereby  be  available  to 
receive  distress/safety  communications 
and  provide  needed  emergency 
assistance  to  ships  in  distress. 

28.  Section  81.203  of  the  current  rules 
authorizes  the  use  of  DSC  frequencies 
for  calls  by  NB-DP  purposes  until  such 
time  as  a  digital  selective  calling  system 
and  associated  procedures  have  been 
agreed  upon  and  adopted  into  the  ITU 
Radio  Regulations.  We  believe  there  is 
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little  use  of  these  frequencies  for 
Domestic  NB-DP.  Therefore,  we  are 
rescinding  the  use  of  those  frequencies 
for  calling  with  NB-DP  protocols  and 
are  making  them  available  exiusively  for 
DSC  general  purpose  calling  which  may 
also  be  used  to  establish  NB-DP 
communications. 

29.  Cost  and  ship  stations  may  use 
general  purpose  DSC  calling  procedures 
on  authorized  MF  and  \\V  working 
frequencies.  General  purpose  DSC 
calling  procedures  in  the  VMF  band  are 
limited  to  those  frequencies  listed  in  the 
State  Control.  Commercial. 
Noncommercial.  Public  Correspondence 
and  Digital  Selective  Calling  categories. 
The  Port  Operations  category  is  not 
included  because  these  frequencies  are 
shared  between  Government  and  Non- 
Government,  use  is  limited  to  the  safe 
movement  of  ships  and  the  frequencies 
are  normally  not  guarded. 

30.  As  proposed,  use  of  the  frequency 
156.525  MHz  (Channel  70)  for 
coitimunications  between  aircraft  and 
ship  st^itions  is  being  eliminated  to 
preclude  interference  on  Channel  70 
which  will  be  used  as  a  VHF 
multipurpose  calling  frequency. 

Conclusion 

31.  in  view  of  the  foregoing,  we 
conclude  tha;  it  is  in  the  public  interest 
to  ifliplemeni  the  digital  selective  calling 
provisions  of  the  Radio  Regulations  and 
relevant  CCIR  Recommendations  into 
the  maritime  rules.  Accordingly,  we  are 
adopting  rules  which  will  provide  for 
early  optional  implementation  of  DSC  in 
the  Maritime  Mobile  Radio  Service. 

32.  In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). ' 
we  certify  that  these  rules  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
numl)er  of  small  entities.  These  rules 
provide  for  the  optional  use  of  DSC  and 
will  not  require  any  segment  of  the 
maritime  community  to  purchase  DSC 
equipment. 

33.  The  rules  being  adopted  in  this 
proceeding  have  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980  and  found  to  impose  no  new  or 
modified  form,  information  collection 
and/or  record  keeping,  labeling, 
disclosure,  or  record  retention 
requirements:  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

34.  Accordingly,  it  is  ordered.  That 
under  the  authority  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  145(i)  and  303(r). 
Parts  81.  63  and  87  of  the  Commission's 
rules  are  amended  as  set  forth  in  the 


attached  Appendix,  effective  September 
23. 1985. 

35.  It  is  further  ordered.  That  a  copy  of 
this  Report  and  Order  shall  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

36.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

37.  Regarding  questions  on  matters 
covered  by  this  document,  contract 
Robert  E.  Mickley  (202)  632-7175. 

Fcderul  Communications  Commission. 
William  |.  Tricarico, 

Sc(  ri'Uiry. 

Appendix 

Parts  81.  83  and  87  of  Chapter  I  of 
Title  47  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  81— STATIONS  ON  UkND  IN  THE 
MARITIME  SERVICES  AND  ALASKA 
FIXED  SERVICE 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Aulhorily:  48  Stat.  1066. 10B2.  as  amended. 
47  U.S.C.  154.  303.  unless  otherwise  noted. 
Interpret  or  apply  48  Stat.  1064-1068. 1081- 
1105.  as  amended:  47  U.S.C.  151-155.  301-609. 
unless  otherwise  noted. 

2.  Section  81.8  is  amended  by  adding 
the  term  "Digital  Selective  Calling"  and 
its  definition,  in  alphabetical  order,  to 
the  existing  list  of  terms  and  definitions, 
Hs  follows: 

§81.8    Technical  definitions. 

•  •  »  •  * 

Digital  Selective  Calling  fDSCf—A 
system  used  to  establish  contact  with  a 
station  or  group  of  stations 
automatically  by  means  of  radio.  It  is  a 
synchronous  ten  bit  digital  code 
consisting  of  seven  information  bits  and 
an  associated  three  bits  binary  code  for 
error  detection.  (The  operational  and 
technical  characteristics  of  this  system 
are  contained  in  International  Radio 
Consultative  Committee  (CCIR) 
Recommendation  493.) 
•         •         «         •         « 

3.  Section  81.131  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

§81.131    Autttorized  frequency  tolerance. 

.         •         *         «         • 

(b)  Authorized  frequency  tolerances 
for  coast  stations,  including  marine 
utility  stations,  operating  on  frequencies 
below  30  MHz  must  be  in  accordance 
with  paragraph  (f)  of  this  section  for 
digital  selecting  calling  emissions  and 
with  the  following  table  for  other 
emissions: 


(f)  Until  lanuary  1. 1990.  the  radio 
frequency  tolerance  for  coast  station 
transmitters  using  FIB  and  |2B 
emissions  for  digital  selective  calling  in 
the  MF  and  HF  bands  is  ±15  Hz. 
Thereafter,  the  radio  frequency 
tolerance  for  coast  station  transmitters 
using  PlB  and  )2B  emissions  for  digital 
selective  calling  in  the  MF  and  HF 
bands  is  ±10  Hz. 

•  «  *  •  • 

4.  In  §  81.132.  paragraph  (b)  is  revised 
to  read  as  follows: 

§81.132    Autfrarized  dasset  of  emissions. 

•  «  *  «  * 

(b)  Authorization  to  use 
radiotelephone  and  radiotelegraph 
emissions  is  construed  to  include  use  of 
telegraphy  (including  keying  only  the 
modulating  audio  frequency),  tone 
signals,  digital  selective  calling,  and 
other  signalling  devices  for  the  sole 
purpose  of  establishing  or  maintaining 
communications  provided: 

(1)  That  these  signalling  techniques, 
other  than  digital  selective  calling,  are 
not  used  on  frequencies  made  available 
specifically  for  distress  and  safety  DSC 
calling  and  general  purpose  DSC  calling 
as  identified  by  §§  81.304(b)(21)  and 
81.304(b)(22): 

(2)  The  authorized  bandwidth  for  the 
class  of  emission  is  not  exceeded:  and 

(3)  That  harmful  interference  is  not 
caused  to  service  carried  on  by  stations 
operating  in  accordance  with  the  Radio 
Regulations. 

•  •  •         '        *  • 

5.  Section  81.144  is  added  to  read  as 
follows: 

§  8 1 . 1 44    Selective  calling  equipment. 

This  section  specifies  the  operational 
and  technical  characteristics  of  DSC 
equipment,  the  applicability  of  such 
equipment  and  an  implementation  plan. 

(a)  Selective  calling  equipment 
installed  in  coast  radio  stations 
subsequent  to  a  date  to  be  established 
by  FCC  Order  must  be  compatible  with 
CCIR  Recommendation  493  except  that: 

(1)  Station  identiFication  need  only  be 
numerical: 

(2)  the  order  of  entry  and  readout  for 
coordinates  must  be — First  latitude  and 
then  longitude: 

(3)  calls  from  coast  stations  in  the 
MF/HF  bands  are  to  be  preceded  by  a 
dot  pattern: 

(4)  the  dot  pattern  is  not  to  be  used  on 
frequencies  in  the  VHF  band:  and 

(5)  more  restrictive  technical 
provisions  in  these  rules  take 
precedence. 

(b)  Unless  otherwise  stated,  reference 
to  any  CCIR  Recommendation  appearing 
in  this  part  means  the  most  recent 
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version  of  the  CCIR  Recommendation 
which  has  been  approved  by  the  CCIR 
and  which  does  not  prevent  use  of 
existing  equipment. 

(c)  The  requirement  for  use  of  DSC 
equipment,  as  contained  in  paragraph 
(a)  to  this  section,  is  not  applicable  to 
the  following: 

(1)  Equipment  used  in  conjunction 
with  the  Automated  Maritime 
Telecommunications  System  (AMTS)  in 
the  band  216-220  MHz. 

(2)  Equipment  which  performs  a 
selective  calling  function  as  a  part  of  the 
NaiTow-Band  Direct-Printing  (NB-DP) 
system  in  accordance  with  CCIR 
Recommendation  476. 

(d)  The  operational  format  of  a  DSC 
call  sequence  is: 

format  specifier 
address 
category 

self-identification 
message  1 
message  2 


end  of  sequence 

DSC  equipment  must  have  the  following 

operational  characteristics  as  a 

minimum: 

(1}  Minimum  operational 
characteristics  of  the  call  sequence  in 
order  to  receive  a  DSC  call: 

(i)  Format  specifier — 

(A)  distt'ess  call;  a  separate  and 
distinct  aural  alarm  is  required, 

(B)  all  ships  call. 

(C)  selective  call, 
(ii)  address — 

(A)  distress  call. 

(B)  all  ships  call;  the  address 
information  for  "distress  calls"  and  "all 
ships  calls"  is  contained  in  the  format 
specifier. 

(C)  selective  call;  recognize  the  called 
coast  station  numerical  identification. 

(iii)  Category — 

(A)  distress  call;  the  category 
information  is  contained  in  the  format 
specifier. 

(B)  priorities. 

[1]  distress;  the  same  separate  and 
distinct  aural  alarm  is  required  as  listed 
for  distress  calls  in  paragraph 
{d)(l)(i)(A)  of  this  section 

[2)  urgency, 

[3]  vital  safety. 

[4]  important  safety, 

(5)  ship  business  priority. 

(6)  routine. 

Note. — The  same  aural  or  visual  indicator 
may  be  used  for  urgency,  vital  safety, 
important  safety,  ship  business  priority  and 
routine  priorities. 

(iv)  self-identification;  not  applicable 
to  the  receiving  mode — 

(v)  messages:  display  a  two  digit 
channel  number  when  used  on  VHF; 


otherwise,  display  a  four  digit  channel 
number — 

(vi)  end  of  sequence;  recognize  the 
"end  of  sequence" — 

(2j  Minimum  operational 
characteristics  of  the  call  sequence  in 
order  to  transmit  a  DSC  call: 

(i)  format  specifier; 

(A)  all  ships  call, 

(B)  selective  call. 

(C)  selective  call  for  a  group  of  ships 
in  a  particular  geographical  area;  except 
for  limited  coast  stations. 

(ii)  Address — 

(A)  all  ships  call;  the  address 
information  for  "all  calls"  is  contained 
in  the  format  specifier. 

(B)  selective  call;  transmit  the  called 
ship  numerical  identification. 

(C)  identification  of  a  particular 
geographical  area;  except  for  Umited 
coast  stations. 

(iii)  Category  (priority) — 

(A)  distress. 

(B)  routine. 

(iv)  self-identification;  automatically 
transmit  coast  station  identity — 

(v)  Messages;  transmit  a  two  digit 
number  on  VHF  channels;  otherwise, 
transmit  a  four  digit  channel  number — 

(vi)  end  of  sequence;  automatically 
transmit  "end  of  sequence" — 

(e)  The  technical  format  of  the  DSC 
call  sequence  is  comprised  of  the 
following: 
dot  pattern 
phasing  sequence 
format  specifier 
address 
category 

self-identification 
message  1 

separator  (if  required) 
message  2 
separator  (if  required) 


end  of  sequence 
error  check  character 

(f)  When  all  of  the  following 
conditions  are  met,  one  or  synthesized 
selective  calling  equipment  not  in 
conformance  with  the  technical 
characteristics  of  CCIR 
Recommendation  493  may  be  operated 
until  a  date  to  be  established  by  FCC 
Order.  The  date  will  be  a  minimum  of 
three  years  from  the  date  subsequent  to 
which  DSC  equipment  is  required  for 
new  selective  calling  installations.  The 
conditions  are: 

(1)  The  equipment  must  have  been 
installed  and  operational  by  the  date  to 
be  established  in  accordance  with 
paragraph  (a)  of  this  section. 

(2)  The  equipment  must  be  used  only 
at  the  same  radio  station  where  located 
and  operational  on  the  date  to  be 


established  in  accordance  with 
paragraph  (a)  of  this  section. 

6.  Section  81.203  is  revised  to  read  as 
follows: 

§  8 1 .203    Digital  selective  callkig 
frequencies. 

(a)  The  carrier  frequencies  in  the 
following  table  are  available  for  use  by 
coast  stations  for  general  purpose  calls 
to  ship  stations  using  digital  selective 
calling  (DSC)  techniques.  The  associated 
reply  frequencies  are  also  shown. 


CoMI  UaSon  transiit  to  tf«p*  (kHz) 

Com 

Mtfon 

mcmtt 

(kHz) 

4357.0 _                 _    

4167.5 

6SM0 

62B1.5 

B71»S 

S3755 

1.1100  0 

12S62J) 

131Q0S 

12562.5 

17232.0 _ _ 

16750  5 

17M»S 

167S1  5 

»MKn 

2224aj0 

22595.5 

22240.5 

(b)  Coast  station  working  frequencies 
are  authorized  for  DSC  General  Purpose 
Calling  imder  the  provisions  of 

§  81.132(b). 

(c)  When  calling  ship  stations  by  DSC, 
the  coast  station  must  use  the  ship 
station  identity  and  its  assigned  identity. 
Both  the  ship  station  identity  and  the 
coast  station  identity  are  nine  digit 
numbers  which  will  be  assigned  by  the 
Commission.  The  numerals  are 
compatible  with  international 
operations. 

(d)  Operating  procedures  for  the  use 
of  digital  selective  calling  PSC) 
equipment  in  the  Maritime  Mobile 
Service  are  as  contained  in  CCIR 
Recommendation  541  as  modified  by 

S  81.363(c). 

(e)  Frequencies  available  to  ship 
stations  for  DSC  distress  and  calling  are 
also  available  to  coast  stations  under 
the  conditions  contained  in  CCIR 
Recommendation  541.  Tliese  DSC 
fi-equencies  are  identified  by         , 

§  81.304{b)(22). 

7.  Section  81.204  is  amended  by 
revising  paragraph  {b)(6)  to  read  as 
follows: 

§  8 1 .204    Assignable  frequencies— Narrow- 
band  direct-printing  radiotelegraph  and 
transmission  systems. 

***** 

(b)  *  *  * 

(6)  Calls  to  ship  stations  by  NB-DP 
must  be  made  by  radioteleprinter  on  the 
NB-DP  frequencies  assigned  to  the  coast 
station.  However,  when  the  above 
alternatives  are  unsuccessful,  coast 
stations  may  call  ship  stations  by  Al 
Morse  radiotelegraphy.  shift  to  Al 
radiotelegraphy  working  frequencies. 
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and  complete  arrangements  for  setting 
up  a  NB-DP  circuit,  or  DSC  procedures 
may  be  employed  on  frequencies 
authorized  for  DSC  calling. 


8.  Section  81.205  is  amended  by 
adding  paragraph  (f). 

§  81.205    Narrow-band  direct-printing  (NB- 
DP)  operating  procedure. 

•  ■  •  •  • 

(f)  In  calling  ship  stations  by  narrow- 
band direct-printing,  the  coast  station 
must  use  the  ship  station  selective 
calling  number  (5  digits)  and  its 
assigned  coast  station  identification 
number  (4  digits).  Calls  to  ships  station 
must  employ  the  following  format:  Ship 
station  selective  call  number,  repeated 
twice.  "DE".  sent  once:  and  coast  station 
identification  number,  repeated  twice. 
When  the  ship  station  does  not  reply  to 
a  call  sent  three  times  at  intervals  of 
two  minutes,  the  calling  must  cease  and 
must  not  be  renewed  until  after  an 
interval  of  fifteen  minutes. 

9.  In  §  81.304,  paragraph  (a)  is 
amended  by  adding  and  revising  entries 
in  frequency  numerical  order  to  the 
"Carrier  frequency"  and  "Conditions  of 
use"  columns  of  the  frequency  table,  and 
paragraphs  (b](20).  (b)(21)  and  (b)(22) 
are  added  to  read  as  follows: 


§  81.304    Frequencies  available. 

(a)  •   *  • 

Revised 

• 

2182  0  kHi 

....  81.191.81305 

1.14.15.20 

Added: 

2187  5  kHz 

....  81203.81305  

22 

•               • 
4186  0  kHz     .      . 

•               •               • 
81  203  81  305 

22 

43570  kHz 

....  81  203.  81  305  

21 

6282  0  kHz 

•                                •                                • 

....  81.203.  81  305  

22 

6506  0  kHz 

...  81.203.81.305 

21 

•                • 
83750  kHz 

•               •               • 

..    81203.81305     „. 

22 

8718.5  kHz 

...    81.203.  81.305  

21 

•                • 
12563.0  kHz 

■                               •                               • 

81.203.81305   

22 

131000  kHz 

81  203.  81  305  

21 

13100  5  kHz 

81.203.  81.305 _ 

21 

•                • 

•                •                • 

16750.0  kHz 

81203.81.305  

22 

17232  0  kHz 

81203.81305 

21 

17232.5  kHz 

81.203.81305 

21 

22595.0  kHz 

•                                •                               • 

81203.81305 

21 

22595  5  kHz 

81.203.81.305 

21 

• 

•                •                • 

Revised: 

156  525  MHz 

81203.81.305 

21.22 

(b)  *  *  * 

(20)  Use  of  this  frequency  is  not 
authorized  for  digital  selective  calling 
techniques. 

(21)  This  frequency  is  available  to 
coast  stations  for  general  purpose 


calling  using  digital  selective  calling 
techniques. 

(22)  This  frequency  is  available  to 
coast  stations  for  distress  and  safety 
calling,  acknowledgement,  and  distress 
relay  purposes  using  digital  selective 
calling  techniques  under  the  conditions 
contained  in  CCIR  Recommendation  541. 

«  •  •  •  * 

10.  Section  81.305  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§81.305    Frequencies  for  calling  and 
distress. 

•  «  •  •  • 

(c)  Digital  Selective  Calling 
Frequencies:  Digital  selective  calling 
(DSC)  frequencies  are  available  for  use 
as  indicated: 

(1)  Distress  and  Safety.  Section 
81.304(b)(22)  identifies  frequencies 
available  for  distress  and  safety 
purposes  using  DSC  techniques. 

(2)  General  Purpose  Calling.  In 
addition  to  DSC  general  purpose  calling 
frequencies  identified  by  §  81.304(b)(21). 
working  frequencies  assigned  to  coast 
stations  are  authorized  for  DSC  general 
purpose  calling  under  the  provisions  of 
§  81.132(b). 

11.  Section  81.315  is  added  to  read  as 
follows: 

§  81.315    Digital  selective  calling  operating 
procedures. 

(a)  Operating  procedures  for  DSC 
equipment  in  the  Maritime  Mobile 
Service  are  contained  in  CCIR 
Recommendation  541. 

(b)  When  calling  ship  stations  by 
means  of  digital  selective  calling,  the 
coast  station  must  use  the  ship  station 
identity  and  effect  self-identification  by 
use  of  a  coast  station  identity.  Both  the 
ship  station  identity  and  the  coast 
station  identity  are  nine  digit  numbers 
which  will  be  assigned  by  the 
Commission  based  upon  a  system  of 
Maritime  Identincation  Digits  (MID's) 
designed  to  be  compatible  with 
international  operations. 

12.  In  Section  81.356,  paragraph  (a)  is 
amended  by  adding  the  symbol  "4"  to 
the  "Conditions  of  use"  column  of  the 
frequency  table  opposite  all  frequency 
entries  to  the  State  Control,  Commercial 
and  Noncommercial  categories.  A  new 
category.  "Digital  Selective  Calling",  is 
added  to  the  frequency  table  below  the 
Noncommercial  category,  paragraphs 
(b)(4)  and  (b)(5)  are  added  to  read  as 
follows,  and  paragraph  (b)(12)  is 
removed. 

(a)  *  *  * 


Digital  Selective  Calling 


70 

156  525 

156  525 

Coast  to 

4.5 

(b)  •  *  • 

(4)  Authorized  for  general  purpose 
calls  to  ships  by  means  of  digital 
selective  calling. 

(5)  Authorized  for  alerting  purpose 
related  to  distress  and  safety  using 
digital  selective  calling  techniques. 

*  *  *  «  * 

13.  In  §  81.360.  paragraph  (f)  is  added 
to  read  as  follows: 

§  81.360    Frequencies  available  below  27.5 
MHz. 


(f)  The  coast  station  frequencies 
identified  by  §  81.304(b)(21)  are 
available  for  use  by  limited  coast 
stations  for  general  purpose  calling 
using  digital  selective  calling  techniques. 
Working  frequencies  assigned  to  limited 
coast  stations  are  authorized  for  DSC 
general  purpose  calling  under  the 
provisions  of  §  81.132(b). 

14.  Section  81.363  is  added  to  read  as 
follows: 

§  81.363    Digital  selective  calling  operating 
procedures. 

(a)  Operating  procedures  for  the  use 
of  DSC  equipment  in  the  maritime 
mobile  service  are  contained  in  CCIR 
Recommendation  541. 

(b)  When  calling  ship  stations  by 
means  of  DSC  the  coast  station  must  use 
the  ship  station  identity  and  its  assigned 
identity.  Both  the  ship  station  identity 
and  the  coast  station  identity  are  nine 
digit  numbers  which  will  be  assigned  by 
the  Commission.  The  numerals  are 
compatible  with  international 
operations. 

(c)  DSC  acknowledgement  of  DSC 
distress  and  safety  calls  are  to  be  made 
by  designated  coast  stations  and  such 
acknowledgement  must  be  in 
accordance  with  procedures  contained 
in  CCIR  Recommendation  541.  Non- 
designated  public  and  limited  coast 
stations  are  to  follow  the  guidance 
provided  for  ship  stations  in  CCIR 
Recommendation  541  with  respect  to 
DSC  "Acknowledgement  of  distress 
calls"  and  "Distress  relays". 

PART  83— STATIONS  ON  SHIPBOARD 
IN  THE  MARITIME  SERVICES 

15.  The  authority  citation  for  Part  83 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303. 48  Stat.  1066, 1082, 
as  amended:  47  U.S.C.  154.  303.  unless 
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otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105.  as  amended:  47  U.S.C. 
151-155.  301-609:  3  UST  3450.  3  UST  4728, 12 
LIST  2377,  unless  otherwise  noted. 

16.  Section  83.7  is  amended  by  adding 
paragraphs  (m)  and  (n]  to  read  as 
follows: 

§83.7    Ttchnical. 

***** 

(m)  Selective  Calling — A  means  of 
calling  in  which  signals  are  transmitted 
in  accordance  with  a  prearranged  code 
for  the  purpose  of  operating  a  particular 
automatic  attention  device  at  the 
selected  station. 

(n)  Digital  Selective  Calling  (DSC)— A 
system  used  to  establish  contact  with  a 
station  or  group  of  stations 
automatically  by  means  of  radio.  It  uses 
a  synchronous  ten  bit  digital  code 
consisting  of  seven  information  bits  and 
an  associated  three  binary  code  for 
error  detection.  [The  operational  and 
technical  characteristics  of  this  system 
are  contained  in  international  Radio 
Consultative  Committee  (CCIR) 
Recommendation  493.J 

17.  Section  83.131  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (h)  to  read  as  follows: 

§  83.131    Authorizad  frequency  toieranc* 

(a)  Unless  the  particular  instrument  of 
authorization  specifically  provides 
otherwise,  the  frequency  tolerance 
authorized  for  stations  on  board  ships 
subject  to  this  part  must  be  as 
prescribed  in  paragraphs  (b)  through  (h) 
of  this  section. 
***** 

(h)  Until  January  1, 1995.  the  radio 
frequency  tolerance  for  ship  station 
transmitters  using  FlB  and  }2B 
emissions  for  Digital  selective  calling  in 
the  MF  and  HF  bands  is  :t20  Hz. 
Thereafter,  the  radio  frequency 
tolerance  for  ship  station  transmitters 
using  FIB  and  ]2B  emissions  for  digital 
selective  calling  in  the  MF  and  HF 
bands  is  ±10  Hz. 

18.  in  §  83.132,  paragraph  (b]  is 
revised  to  read  as  follows: 

S  83. 1 32    AuttKHlzcd  cla«s««  of  mnission. 

***** 

(b)  Authorization  to  use 
radiotelephone  and  radiotelegraph 
emissions  is  construed  to  include  use  of 
telegraphy  (including  keying  only  the 
modulating  audio  frequency),  tone 
signals,  digital  selective  calling,  and 
other  signalling  devices  for  the  sole 
purpose  of  establishing  or  maintaining 
communications  provided: 

(1)  that  these  signalling  techniques, 
other  than  digital  selective  calling,  are 
not  used  on  frequencies  made  available 
speciHcally  for  distress  and  safety  DSC 


calling  and  general  purpose  DSC  calling 
as  identified  by  §§  83.351(a)(53)  and 
83.351  (a){54), 

(2)  the  authorized  bandwidth  for  the 
class  of  emission  is  not  exceeded;  and 

(3)  harmful  interference  is  not  caused 
to  services  carried  on  by  stations 
operating  in  accordance  with  the  Radio 
Regulations. 

-  •        •        *        ♦        * 

19.  Section  83.147  is  added  to  read  as 
follows: 

§  83. 1 47    S«lectlv«  calling  equipment 

This  section  provides  for  the 
operational  and  technical 
characteristics  of  DSC  equipment,  the 
applicability  of  such  equipment  and  an 
implementation  plan. 

(a)  Selective  calling  equipment 
installed  in  ship  radio  stations 
subsequent  to  a  date  to  be  established 
by  FCC  order  must  be  compatible  with 
operational  and  technical  specifications 
contained  in  CCIR  Recommendation  493 
except  that: 

(1]  Station  identification  need  only  be 
numerical, 

(2)  The  order  of  entry  and  readout  for 
coordinates  must  be — first  latitude  and 
then  longitude, 

(3)  In  the  MF/HF  bands,  dot  patterns 
are  to  be  included  in  calls  from  ship 
stations  only  in  the  case  of  distress  calls 
or  ship-to-ship  calls. 

(4)  The  dot  pattern  is  not  to  be  used 
on  frequencies  in  the  VHF  band,  and 

(5)  More  restrictive  technical 
provisions  in  these  rules  take 
precedence. 

(b)  Unless  otherwise  stated,  reference 
to  any  CCIR  Recommendation  appearing 
in  this  Part  means  the  most  recent 
version  of  the  CCIR  Recommendation 
which  has  been  approved  by  the  CCIR 
and  which  does  not  prevent  use  of 
existing  equipment. 

(c)  The  requirement  for  use  of  DSC 
equipment,  as  contained  in  paragraph 
(a)  to  this  Section,  is  not  applicable  to 
the  following: 

(1)  Equipment  used  in  conjunction 
with  the  Automated  Maritime 
Telecommunications  System  (AMTS)  in 
the  band  216-220  MHz. 

(2)  Equipment  which  performs  a 
selective  calling  function  as  a  part  of  the 
Narrow  Band-Direct  Printing  (NB-DP) 
system  in  accordance  with  CCIR 
Recommendation  476. 

(d)  The  operational  format  of  a  DSC 
call  sequence  is: 

Format  specifier 

Address 

Category 

Self-identiflcadon 

Message  1 

Message  2  .... 


End  of  sequence 

DSC  equipment  shall  have  the  following 

operational  characteristics  as  a 

minimum: 

(1)  Minimum  operational 
characteristics  of  the  call  sequence  in 
order  to  receive  a  DSC  call: 

(i)  Format  specifier — 

(A)  Distress  call;  a  separate  and 
distinct  aural  alarm  is  required, 

(B)  All  ships  call, 

(C)  Selective  call, 
(ii)  Address — 

(A)  Distress  call. 

(B)  All  ships  call:  the  address 
information  for  "distress  calls"  and  "All 
ships  calls"  is  contained  in  the  format 
specifier. 

(C)  Selective  call;  recognize  the  called 
ship  numerical  identification. 

(D)  Identification  of  a  particular 
geographical  area;  except  for  VHF  use. 

(iii)  Category — 

(A)  Distress  call;  the  category 
information  is  contained  in  the  format 
specifier. 

(B)  Priorities, 

[1]  Distress;  the  same  separate  and 
distinct  aural  alarm  is  required  as  set 
forth  for  distress  calls  in  paragraph 
(d)(l)(i)(A). 

[2)  Urgency. 
13)  Vital  safety. 

(4)  Important  safety, 

(5)  Ship  business  priority. 

(6)  Routine. 

(Note. — The  same  aural  or  visual  indicator 
may  be  used  for  urgency,  vital  safety, 
important  safety,  ship  business  priority  and 
routine  priorities.) 

(iv)  Self-identification;  not  applicable 
to  the  receiving  mode — 

(v)  Messages;  display  a  two  digit 
channel  number  on  VHP;  otherwise, 
display  a  four  digit  channel  number — 

(vi)  End  of  sequence;  recognize  the 
"end  of  sequence" — 

(2)  Minimum  operational 
characteristics  of  the  call  sequence  in 
order  to  transmit  a  DSC  call: 

(i)  Format  specifier. 

(A)  Distress  call. 

(B)  All  ship  call. 

(C)  Selective  call, 
(ii)  Address — 

(A)  Distress  call, 

(B)  All  ships  call;  the  address 
information  for  "distress  calls"  and  "all 
ships  calls"  is  contained  in  the  format 
specifier. 

(C)  Selective  call  transmit  the  called 
ship  or  coast  identification. 

(iii)  Category— 
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(A)  Uislrt>ss  call;  the  catej>or>' 
iiirormiition  is  cunlained  in  the  furmat 
specifier. 

(B)  Priorities. 
(1)  Distress. 
[2]  Routine. 

(iv)  Self-identification:  automatically 
transmit  the  ship  station  identity — 

(v)  Messages;  transmit  a  two  digit 
channel  numbi^r  on  VHF;  otherwise, 
transmit  a  four  digit  channel  number — 

(e)  The  technical  format  of  the  DSC 
call  sequence  is  comprised  of  the 
following; 

Dot  pattern 

Phasing  sequence 

Formal  specifier 

Address 

Category 

Self-identification 

Message  1 

Separator  (if  required) 

Message  2 

Separator  (if  required] 


End  of  sequence 
Error  check  character 

(f)  When  the  following  conditions  are 
met.  lone  or  synthesized  selective 
calling  equipment  not  in  conformance 
with  the  technical  characteristics  of 
CCIR  Recommendation  493  may  be 
operated  until  a  date  to  be  established 
by  FCC  Order.  The  date  will  be  a 
minimum  of  three 

(1)  The  equipment  must  have  been 
installed  and  operational  by  the  date  to 
be  established  in  accordance  with 
paragraph  (a)  of  this  section. 

(2)  The  equipment  must  be  used  only 
at  the  same  radio  station  where  located 
and  operational  on  the  date  to  be 
established  in  accordance  with 
paragraph  (a)  of  this  section. 

20.  In  §  83.224.  paragraph  (c)  is  added 
to  read  as  follows: 

§  83.224    Watch  on  156.8  MHz. 

^         «         •         *         * 

(c)  For  a  station  on  board  a 
voluntarily  equipped  vessel  fitted  with 
digital  selective  calling  (DSC) 
equipment,  maintaining  a  continuous 
DSC  watch  on  156.525  MHz  whenever 
such  station  is  not  being  used  for 
exchanging  communications,  and  while 
such  station  is  within  the  VHF  service 
area  of  a  U.S.  Coast  Guard  radio  facility 
which  is  DSC  equipped  to  operate  on 
156.525  MHz. 

21.  In  §83.315,  paragraph  (a)  is  revised 
to  read  as  follows; 

§  83.315    Authorized  frequences. 

(a)  The  tables  in  §§  83.316.  83.317. 
83.319.  83.320  and  83.321  set  forth  the 
carrier  frequencies,  which  when 
authorized  by  a  station  license  may  be 


used  by  ship  stations  employing  AlA 
Morse  or  narrow-band  direct-printing 
radiolelegraphy  for  communications 
with  ship  or  coast  stations. 

*  •  •  *  • 

22.  Section  83.318  is  revised  to  read  as 
follows: 

§83.318    Digital  selective  calling 
frequencies. 

(a)  Distress  and  safety  calling.  The 
following  frequencies  are  available  for 
use  by  ship  stations  for  distress  and 
safety  calls  using  digital  selective  calling 
techniques; 

2187.5  kHz 

4188.0  kHz 

6282.0  kHz 

8375.0  kHz 

12563.0  kHz 

16750.0  kHz     _  •- 

156.525  kHz 

(b)  Genera/  purpose  calling.  The 
frequencies  in  the  following  table  are 
available  for  use  by  ship  stations  for 
general  purpose  calls  to  coast  stations 
using  digital  selective  calling  techniques. 
The  associated  reply  frequencies  are 
also  shown. 

Ship  Station 


TraosmK  to  coast — kHi 
(unless  oihanMS*  ndicaled) 


n6C6We  ffOW  COBSt— kHz 

(unlass  oihafwite  indicated) 


4187.5 4357.0 

6281.5 6506.0 

8375.5 8718.5 

12562.0 13100  0 

12562  5 13100.5 

167505 17232.0 

167510 17235.5 

222480 22595  0 

22248  5 22595  5 

156.525  MHi _ _....  156.525  MHz 


(c)  Working  frequencies.  Ship  station 
working  frequencies  are  authorized  for 
DSC  general  purpose  calling  under  the 
provisions  of  §  83.132(b). 

23.  Section  83.329  is  revised  to  read  as 
follows: 

§  83.329    Digital  selective  calling  operating 
procedures. 

(a)  Operating  procedures  for  DSC  in 
the  maritime  mobile  service  are 
contained  in  CCIR  Recommendation  541. 

(b)  When  calling  ship  or  coast  stations 
by  DSC.  the  ship  station  must  use  the 
appropriate  nine  digit  ship  or  coast 
station  identity  and  its  assigned  identity. 

24.  In  §  83.330.  paragraph  (d)  is  revised 
to  read  as  follows; 

§  83.330    Narrow-band  direct-printing 
operating  procedure. 

***** 

(d)  In  calling  the  coast  station  by  NB- 
DP.  the  ship  station  shall  use  the  coast 
station  identification  number  (4  digits) 
and  effect  self-identification  by  the  use 
of  the  ship  station  selective  calling 


number  (5  digits).  Calls  to  a  coast 
station  or  other  ship  station  must 
employ  the  following  format;  Coast 
station  identification  number,  repeated 
twice;  "DE",  sent  once;  and  ship  station 
selective  call  number,  repeated  twice. 
When  the  coast  station  does  not  reply  to 
a  call  sent  three  times  at  intervals  of 
two  minutes,  the  calling  shall  cease  and 
shall  not  be  renewed  until  after  an 
interval  of  fifteen  minutes.  When  it  is 
known  that  the  coast  station  maintains 
a  watch  on  other  frequencies  for  ship 
station  calls  by  NB-DP,  the  ship  station 
should  make  its  initial  NB-DP  call  on 
these  frequencies. 
*        *        •        •        • 

25.  In  Section  83.351  the  frequency 
table  in  paragraph  (a)  is  amended  by 
adding  and  revising  "Frequencies"  and 
"Conditions  of  use"  in  frequency 
numerical  order,  by  revising  paragraph 
(b)(1)  and  by  adding  paragraphs  (b)(53) 
and  (b)(54)  to  read  as  follows: 


§  83.351     Frequencies  available. 

(a)  •  *  • 
Added: 

2187.5  kHz 

•  • 

41875kHz 

41880  kHz _ 

•  • 

6281  5  kHz 

6282.0  kHz _ 

e3  3S2(d) 

e33S3(b) 
83  352(d) 

83.353(b) 
S3  3S2(d) 

83  352(d) 
83  353(b) 

•  • 

83  353(b) 
83  353(b) 
83  3S2(d) 

•  • 

83  352(d) 
83  353(b) 
83.3S3(b) 

•  • 

83  353(b) 
83  353(b) 

19.  20.  54 

19.  20.  53 
19.  20.  54 

• 

19.  20.  53 
19  20  54 

•                • 

8375.0  kHz _ 

8375.5  kHz 

• 

19.  20.  54 

19  20  53 

•               • 

125620  kHz 

12562  5  kHz 

19.  20.  S3 
19  20  53 

12563  0  kHz 

19  20  54 

•                • 
16750  0  kHz 

19  20  54 

16750  5  kHz 

167510  kHz „.... 

•  • 

222480  kHz _._.. 

22248  5  kHz 

•  • 

19.  20.  53 
19.  20.  53 

19.  20.  53 
19.  20.  53 

Revised: 

156  525  MHz 

83.3S2(d). 
63  353(b).    . . 

19  20  53  54 

83359   

•                • 

•                                « 

• 

(b)  *  *  * 

(1)  The  frequency  2182  kHz  is 
authorized  for  use  on  a  shared  basis 
primarily  by  ship  stations  and 
secondarily  by  coast  stations.  Digital 
selective  calling  techniques  are  not 
authorized  on  2182  kHz. 

*  «  *  *  * 

(53)  This  frequency  is  available  for 
general  purpose  calling  using  digital 
selective  calling  techniques. 

(54)  This  frequency  is  available  for 
distress  and  safety  alerting  purposes 
using  digital  selective  calling  techniques. 
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26.  In  Seclion  83.352  paragraph  (d)  is 
added  to  read  as  follows: 

§  83.352    Frequencies  for  use  In  distress 
and  search  and  rescue  operations. 
•         •         •         •         • 

(d)  The  frequencies  identified  in 
§  83.351(b){54)  are  available  for  use  by 
ship  stations  for  distress  and  safety  calls 
using  DSC. 

27.  Section  83.353  is  revised  to  read  as 
follows: 

§63.353    Frequencies  for  calling. 

(a)  The  frequency  2182  kHz  is  the 
international  general  calling  frequency 
for  radiotelephony:  it  may  be  used  for 
this  purpose  by  ship  and  aircraft 
stations  operating  in  the  maritime 
mobile  service  in  the  bands  between 
1605  and  4000  kHz.  The  frequency  156.8 
MHz  is  the  international  distress,  safety 
and  calling  frequency  for  maritime 
radiotelephony  stations  when  using 
frequencies  in  the  156  and  174  MHz 
bands.  In  addition,  these  frequencies 
may  be  used  for  transmission  of: 

(1)  The  international  urgency  signal 
and  very  urgent  message  preceded  by 
this  signal  concerning  the  safety  of  a 
ship,  aircraft,  or  other  vehicle,  or  the 
safety  of  some  person  on  board  or 
within  sight  of  the  ship,  aircraft,  or 
vehicle. 

(2)  The  international  safety  signal  and 
messages  preceded  by  this  signal 
concerning  the  safety  of  navigation  or 
giving  important  meteorological 
warnings;  however,  safety  messages 
must  be  transmitted  on  a  working 
frequency  after  a  preliminary 
announcement  on  2182  kHz. 

(3)  Brief  radio  operating  signals. 

(b)  Digital  selective  calling  identified 
in  Section  83.351(b)(53)  may  be  used  to 
establish  radiotelephony 
communications.  The  frequencies  are 
available  for  use  by  ship  stations  for 
general  purpose  calls  to  public  coast 
stations  using  digital  selective  calling 
techniques. 

28.  Section  83.354  is  amended  by 
revising  the  section  title,  designating 
e.xisting  material  as  paragraph  (a)  and 
adding  a  new  paragraph  (b)  as  follows: 

§  63.354    Frequencies  available  for 
communication  with  public  coast  stations 
on  frequencies  between  4000  and  27,500 
kHz. 

*         *         *         •         • 

(b)  Ship  station  frequencies  identified 
by  §  83.351(b)(53)  are  available  for 
general  purpose  calling  using  digital 
selective  calling  (DSC)  techniques.  Ship 
station  working  frequencies  in  the  band 
4000  to  27,500  kHz  are  authorized  for 
DSC  general  purpose  calling  under  the 
provisions  of  §  83.132(b). 


29.  Section  83.355  is  revised  by  adding 
paragraph  (c)  as  follows: 

§  63.355    Frequencies  available  for 
communications  with  public  coast  stations 
operating  in  the  band  between  1605  and 
4000  kHz. 

*         •         •         *         • 

(c)  Ship  station  working  frequencies  in 
the  band  1605  to  4000  kHz  are  available 
for  DSC  general  purpose  calling  under 
the  provisions  of  §  83.132(b). 

30.  In  §  83.359,  paragraph  (a)  is 
amended  by  removing  Channel  70  and 
all  horizontal  entries  in  the 
Noncommercial  category  of  the 
frequency  table;  and  by  adding  a  new 
category,  "Digital  Selective  Calling",  to 
the  frequency  table  below  the  Public 
Correspondence  category,  by  revising 
the  introductory  text  of  paragraph  (b) 
and  by  adding  new  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§  63.359    Frequencies  In  the  band  156-162 
MHz  available  for  assignment 
(a)*  *  * 

Digital  Selective  Calling 


70 

1S6  525 

166  S2S 

intefship  and  ship 
10  coast 

(b)  In  addition  to  the  limitations 
contained  in  §  83.351(b)(15).  (b)  (33)  and 
(b)(44).  aircraft  may  use  the  frequencies 
156.3, 156.375, 156.4. 156.425. 156.450. 
156.625, 156.8. 156.9  and  157.425  MHz 
under  the  following  circumstances  and 
subject  to  the  following  limitations: 
***** 

(c)  Working  frequencies  listed  in  the 
State  Control,  Commercial, 
Noncommercial  and  Public 
Correpondence  categories  are  available 
for  general  purpose  calling  using  digital 
selective  calling  techniques. 

(d)  Channel  70  (156.525  MHz)  is 
available  for  both  general  purpose  calls 
and  for  calls  related  to  distress  and 
safety  using  digital  selective  calling 
techniques. 

31.  Section  83.360  is  amended  by 
adding  paragraph  (b)(3)  and  revising 
(b)(6)  to  read  as  follows: 

§  63.360    Frequencies  for  business  and 
operational  purposes. 

***** 

(b)  ♦  *  * 

(3)  These  frequencies  are  available  for 
general  purpose  calling  using  digital 
selective  calling  (DSC)  techniques  under 
the  provisions  of  §  83.132(b). 
***** 

(6)  The  emission  designator  must  be 
2K80J.3E.  When  digital  selective  calling 


techniques  are  being  used  the  class  of 
emission  must  be  FlB  or  J2B. 

32.  Section  83.366  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§63.366    General  rsdioti 
procedure. 

*        *        •        •        • 

(k)  Digital  selective  calling.  Operating 
procedures  for  the  use  of  digital 
selective  calling  (DSC)  equipment  in  the 
maritime  mobile  service  are  as 
contained  in  CCIR  Recommendation  541. 
When  calling  ship  or  coast  stations  by 
means  of  digital  selective  calling,  the 
ship  station  shall  use  the  appropriate 
nine  digit  ship  or  coast  station  identity 
and  effect  self-identification  by  use  of  a 
nine  digit  ship  station  identity. 

PART  87— AVIATION  SERVICES 

33.  The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Autfaorit)-:  46  Stat.  1066. 1062.  as  amended: 
47  U.S.C.  154.  303.  unless  otherwise  noted. 
Interpret  or  apply  46  Stat.  1064-1068. 1081- 
1105,  as  amended;  47  U.S.C.  151-156,  301-609. 

34.  Section  87.183  is  amended  by 
revising  the  introductory  text  of 
paragraph  (j)(3)  to  read  as  follows: 

§87.183    Frequencies  available. 
***** 

(3)  The  frequencies  156.300, 156.375, 
156.400. 156.425,  156.450,  156.625.  156.800 
and  156.900  MHz  may  be  used  by 
aircraft  stations  to  communicate  with 
ship  stations  under  these  conditions: 

***** 

(FR  Doc.  85-19379  Filed  6-21-85:  6:45  am] 

BILUNQ  CODE  e712-«1-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  Hutton  Tui  Chub 
and  Foskett  Speckled  Dace 

Correction 

In  FR  Doc.  85-7358  beginning  on  page 
12302  in  the  issue  of  Thursday,  March 
28, 1985.  make  the  following  corrections: 

1.  On  page  12305,  in  the  table  in 
§  17.11(h).  in  the  column  headed 
"Special  rules",  both  entries  which  now 
read  "17.44(f)"  should  read  "17.44(j)". 

2.  On  page  12306,  in  the  first  column, 
in  the  first  line,  "paragraph  (f)"  should 
read  "paragraph  (j)". 

3.  On  the  same  page,  in  the  same 
column,  in  §  17.44  the  paragraph  now 
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designated  as  paragraph  (f)  is  correctly 
designated  as  paragraph  (j). 

4.  On  the  same  page,  in  the  same 
column,  in  correctly  designated 
§  17.44(j)(4).  in  the  fourth  line,  "(n" 
should  read  "(j)"- 

•ILUNG  CODE  1S0S-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  630 
(Docket  No.  50581-5127] 

Atlantic  Swordfish  Fistiery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Final  rule. 

SUMMARY:  NOAA  issues  a  final  rule  to 
implement  the  Fishery  Management 
Plan  for  the  Atlantic  Swordfish  Fishery 
(FMP).  This  rule  provides  for  (1)  the 
framework  for  closing  areas  for  specific 
times,  and  (2)  the  establishment  of  a 
data  collection  program  in  the 
Caribbean.  The  intended  effect  of  the 
final  rule  is  to  maintain  high  landings  in 
the  form  of  larger  fish  that  are  preferred 
in  the  market,  prevent  growth 
overfishing,  provide  a  buffer  against 
possible  recruitment  overfishing,  and 
obtain  the  information  necessary  to 
monitor  the  fishery  and  refine  the 
management  regime. 
effective  date:  This  rule  is  effective 
September  18, 1985  (except  for  §  630.4 
which  becomes  effective  |anuary  1. 
1986)  through  December  31, 1987.  This 
rule  is  being  issued  prior  to  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  of  the  information  collection 
requirements  in  §  630.5.  When  OMB 
approval  is  received,  a  notice  will  be 
published  in  the  Federal  Register  making 
this  section  effective  on  September  18, 
1985. 

ADDRESS:  A  copy  of  the  combined  final 
regulatory  impact  review/regulatory 
flexibility  analysis  (RIR/RFA)  may  be 
obtained  from  Donald  W.  Ceagan, 
Southeast  Region,  National  Marine 
Fisheries  Service.  9450  Koger  Boulevard, 
St.  Petersburg.  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  VV.  Geagan.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 

Regional  Director.  Southeast  Region. 
NMFS,  initially  approved  the  fishery 
management  plan  for  the  Atlantic 
Swordfish  Fishery  on  July  19. 1985. 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Proposed 


regulations  to  implement  the  FMP. 
prepared  by  the  South  Atlantic  Fishery 
Management  Council  in  cooperation 
with  the  Caribbean,  Gulf  of  Mexico.  Mid 
Atlantic,  and  New  England  Councils 
(Councils)  were  published  on  May  31, 
1985  (50  FR  23159).  Comments  on  the 
FMP  and  proposed  rule  were  invited 
through  July  12, 1985.  The  preamble  to 
the  proposed  rulemaking  contained  a 
description  of  the  swordfish  fishery,  the 
condition  of  the  stocks,  and  fishing 
practices  within  the  commercial  and 
recreational  sectors.  Also  discussed 
were  problems  in  the  fishery  (i.e. 
increasing  number  of  small  fish  in  the 
landings  and  possible  growth 
overfishing).  These  discussions  are  not 
repeated  here. 

Conunents  and  Responses 

Eighteen  written  comments  were 
received  addressing  45  issues.  The 
sources  of  the  comments  were  State 
natural  resource  agencies,  the 
Department  of  State,  a  sports  fishing 
organization,  a  foreign  fishing 
association.  Fishery  Management 
Councils,  a  commercial  fisherman's 
organization,  law  firms,  a  fishing  tackle 
company,  two  members  of  Congress, 
and  seven  individuals. 

Fishery  Permits  for  Rod  and  Reel 
Fishermen 

One  state  marine  resource  agency 
recommended  that  the  requirement  for 
rod  and  reel  fishermen  to  possess  fishing 
permits  and  report  their  catch  in  the 
Mid-Atlantic  area  (§  630.4(a)(2)  in  the 
proposed  rule)  be  extended  to  apply  to 
rod  and  reel  fishermen  in  all  areas. 
Application  of  these  requirements  to  rod 
and  reel  fishermen  in  only  one  area  was 
considered  inequitable,  and  because  the 
Councils  are  considering  implementing  a 
comprehensive  data  gathering  program, 
these  requirements  are  unnecessary  and 
NOAA  has  omitted  them  in  the  final 
rule.  The  same  state  agency  suggested 
that  these  rod  and  reel  permits  remain 
valid  until  the  permit  owner  requests 
otherwise  or  the  vessel  is  sold.  It  was 
also  recommended  these  permits  be 
added  to  the  bluefin  tuna  permit.  Since 
the  requirements  for  rod  and  reel 
permits  and  reporting  by  recreational 
fishermen  have  been  deleted,  these     *. 
suggestions  also  are  not  applicable. 

Prohibition  of  Imports 

A  law  firm  cited  the  need  for  import 
restrictions.  The  FMP  provided  for 
import  restrictions  during  the  variable 
season  closure  (VSC);  however,  that 
measure  was  disapproved,  because  it 
was  not  in  compliance  with  Executive 
Order  12291.  i.e.  benefits  and  costs  were 
not  evaluated  adequately.  This  measure 


may  be  readdressed  and  submitted  for 
approval  in  the  future. 

A  State  marine  resource  agency 
recommended  that  the  time  period  for 
the  prohibition  of  imports  after  a 
variable  season  closure  be  the  same  (10 
days)  for  all  areas  instead  of  varying 
from  seven  to  11  days.  Because  NOAA 
has  deleted  this  measure,  the  agency's 
comments  are  not  applicable. 

Entanglement  Nets 

One  recreational  fishermen's 
organization  questioned  the 
authorization  of  the  use  of  entanglement 
nets  in  the  fishery.  They  expressed  the 
opinion  that  the  use  of  this  gear  would 
give  a  select  few  fishermen  an  excessive 
part  of  the  resource  and  the  non- 
selectivity  of  the  gear  would  be  harmful 
to  other  species  such  as  marlin  and 
sailfish.  NOAA  is  gathering  information 
on  the  effect  of  this  gear.  However, 
because  of  the  lack  of  scientific 
information  at  this  time  regarding 
entanglement  nets,  no  further 
restrictions  on  the  use  of  this  gear  are 
proposed  at  this  time. 

Regional  Director  Authority 

The  same  sportsmen's  organization 
objected  to  the  Regional  Director's  (RD). 
Southeast  Region,  authority  to  review 
and  approve  or  disapprove 
recommendations  made  by  the  Councils 
under  §  630.21(c).  In  their  opinion,  this 
allows  the  RD  to  disapprove  the 
Councils'  recommendations  at  his 
discretion,  thereby  denying  the 
Secretary  of  Commerce  (Secretary)  the 
opportunity  to  review  them.  The  RD  has 
been  delegated  the  authority  to  approve 
or  disapprove  FMPs  by  the  Secretary 
and  as  such  acts  as  the  Secretary's 
designee.  In  addition,  the  RD  may  not 
arbitrarily  disapprove  a 
recommendation  submitted  by  the 
Councils.  To  disapprove  a 
recommendation,  the  RD  must  find  that 
the  recommendation  is  inconsistent  with 
the  objectives  of  the  FMP,  the  Magnuson 
Act  or  other  applicable  law.  Therefore, 
this  measure  is  implemented  as 
proposed. 

Time  Restrictions  for  Longliners 

Restricting  the  fishing  of  longlines  to 
the  period  1800  hours  to  0500  hours 
throughout  the  year  was  recommended 
by  a  recreational  fishermen's  group  to 
mitigate  the  bycatch  of  billfish. 
However,  to  do  so  for  other  pelagic 
fisheries  during  the  variable  season 
closures  would  defeat  the  purpose  of  the 
measure  because  most  swordfish  are 
caught  during  these  hours  and  to  do  so 
during  the  remainder  of  the  year  would 
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cause  an  unjustifiable  restriction  on  the 
swordfish  fishery. 

Foreign  Fishing  Restrictions 

The  Department  of  State  and  one 
foreign  tuna  fishing  association  objected 
to  the  restriction  for  foreign  tuna 
longUne  vessels  in  the  proposed 
regulations.  The  Department  of  State 
and  the  association  recommended 
deletion  of  the  prohibition  of  nighttime 
pelagic  longlinc  fishing  by  foreign 
vessels,  the  cap  on  the  foreign  longline 
incidental  catch  of  swordfish  and  the 
closure  of  the  south  Atlantic  portion  of 
the  FCZ.  They  considered  the 
prohibition  of  nighttime  longline  fishing 
furing  the  VSC  by  foreign  fishermen  to 
be  excessively  burdensome  for  the 
Japanese  fishing  fleet  which  operates  far 
from  its  home  base  and  to  operate 
efficiently  must  fish  24  hours  a  day.  In 
addition,  they  pointed  out  that  only  20 
swordfish  were  caught  by  the  Japanese 
during  1984  in  the  area  north  of  Cape 
Hatteras  that  was  scheduled  tx)  be 
closed  for  24  days  under  the  VSC.  With 
regard  to  the  cap  on  the  incidental  take 
of  swordfish,  the  State  Department 
noted  that  the  FMP  does  not  provide 
statistical  or  other  justification  to 
illustrate  how  this  measure  will 
contribute  directly  to  the  objective  of 
controlling  the  harvest  of  small 
swordfish.  Also,  the  bycatch  of 
swordfish  by  the  Japanese  longline  fleet 
has  dropped  from  8,074  swordfish  in 
1960  to  402  swordfish  in  1984.  It  was 
also  indicated  that  in  its  opinion  the 
closure  of  the  southern  portion  of  the 
FCZ  was  unnecessary  because  of  the 
reduced  effort  by  the  Japanese  fleet  in 
the  area  in  recent  years  and  the 
corresponding  decline  in  conflicts. 
NOAA  concurs  with  the  Department  of 
State  and  the  tuna  association  and  the 
measures  in  the  amendment  to  the 
Foreign  Fishing  Regulations  at  50  CFR 
611.60  and  611.61  disapproved  by  NOAA 
are  omitted  in  this  final  rule. 

Definition  of  Rod  and  Reel 

A  representative  of  one  State  agency 
recommended  that  the  definition  of  rod 
and  reel  fishermen  be  modified  to  read 
"means  any  individual  using  a  hand- 
held fishing  rod  with  a  manually 
operated  reel  attached."  This  would 
exclude  the  option  of  using  rods  with 
electrically  operated  reels.  The 
commenter  suggested  that  electric  reels 
are  not  currently  used  but  could  be  used 
to  violate  the  proposed  regulations. 
NOAA  believes  that  this  additional 
restriction  would  not  be  consistent  with 
the  intent  of  the  Councils  to  exempt  all 
legitimate  rod  and  reel  fishing  from  the 
closure. 


Advance  Notification 

Representatives  of  two  state  agencies 
and  one  commercial  fisherman 
commented  that  the  requirement  of  a  10- 
day  advance  notification  of  departure 
for  vessels  selected  to  carry  an  onboard 
technician  was  impractical  and 
unnecessary.  They  suggested  that  the 
notice  period  be  reduced  substantially. 
NOAA  has  disapproved  the  mandatory 
observer  program  for  swordfish  and 
§  630.5  as  published  in  the  proposed  rule 
is  modified  in  the  final  rule  to  reflect  this 
disapproval.  Therefore,  these  comments 
are  no  longer  appropriate. 

Fishing  Outside  Western  North  Atlantic 
Stocks 

A  representative  of  one  State  agency 
indicated  that  U.S.  vessels  occasionally 
fish  for  swordfish  "outside  the  area 
identified  as  the  Western  North  Atlantic 
Swordfish  stock  (zone)"  and  asked  if 
fish  from  those  areas  could  be 
possessed  or  landed  during  a  closure.  In 
a  closed  area  (shoreward  of  the  seaward 
boundary  of  the  FCZ)  swordfish  could 
not  be  possessed  at  sea  or  landed  during 
a  closure.  This  same  commenter  asked  if 
it  was  the  intent  of  the  FMP  to  force  U.S. 
fishermen  to  land  their  catch  in  another 
country.  This  is  not  the  intent  of  the 
FMP.  The  FMP  is  designed  to  reduce  the 
harvest  of  swordfish  less  than  50  pounds 
dressed  weight  by  closing  areas  at  times 
when  these  small  fish  are  predominate. 
These  closures  in  the  FCZ  are  also 
intended  to  encourage  compliance 
among  any  fishermen  fishing  on  the 
Western  North  Atlantic  stock  of 
swordfish.  Any  fishing  efTort  applied 
during  a  closure  to  the  same  stock  of 
swordfish  would  diminish  the 
effectiveness  of  the  FMP  closures  and, 
therefore,  the  benefits  to  the  fishermen. 

This  commenter  also  asked  how 
swordfish  from  the  Western  North 
Atlantic  stock  will  be  distinguished  from 
the  Eastern  North  Atlantic  stock.  There 
is  no  mechanism  for  differentiating  these 
fish  at  this  time.  It  is,  in  fact,  this 
inability  that  underscores  the  necessity 
of  prohibiting  the  possession  at  sea  or 
landing  of  all  swordfish  in  a  closed  area. 
An  exception  for  swordfish  harvested 
from  other  than  the  Western  North 
Atlantic  could  easily  preclude  effective 
enforcement  of  a  closure.  NOAA 
believes  that  the  need  for  effective 
enforcement  of  the  closures  outweighs 
the  potential  burden  on  the  relatively 
few  fishermen  who  occasionally  fish 
beyond  the  boundary  of  the  Western 
North  Atlantic.  Therefore,  this 
regulation  is  implemented  as  proposed. 


Fishery  Management  Councils ' 
Comments 

The  New  England  Council  requested 
that  the  Secretary  implement  the 
Swordfish  FMP  without  the  harpoon  cap 
provision.  The  Council  noted  that  this 
measure:  (1)  Does  net  contribute  to  any 
of  the  FMP's  objectives:  (2)  is  not 
necessary  to  enhance  enforcement  as 
implied:  and  (3)  would  result  in 
unnecessary  and  excessive  costs  and 
burdens  associated  with  recordkeeping. 
Further,  the  harpoon  fishery  selectively 
harvests  lar^ge  fish  and  is,  therefore, 
consistent  with  the  primary  objective  of 
the  plan.  NOAA  concurs  with  these 
comments  and  has  disapproved  the 
measure  on  the  basis  that  it  is 
inconsistent  with  section  303(a)(1)(A)  of 
the  Magnuson  Act  and  Executive  Order 
12291. 

This  Council  also  stated  that  in 
southern  New  England  many 
recreational  boats  regularly  use 
harpoons  to  take  swordfish.  billfish,  and 
tuna  and  under  §  630.5(a)  could  be 
required  to  accommodate  an  onboard 
technician.  NOAA  has  disapproved  the 
mandatory  observer  program.  Therefore, 
these  comments  are  no  longer 
applicable. 

The  South  Atlantic  Council  suggested 
a  number  of  technical  corrections  to  the 
proposed  rule.  The  Council  stated  that 
the  numerical  expression  of  optimum 
yield,  i.e.  number  of  swordfish  under  50 
pounds  dressed  weight  that  can  be 
harvested,  should  be  changed  from 
33,750  to  30.250.  The  published  number 
was  incorrect  because  of  an  error  in  the 
original  calculation.  NOAA  agrees  that 
the  revised  number.  30.250.  is  accurate 
and  reflects  the  Councils'  intent  of  using 
the  number  of  swordfish  less  than  50 
pounds  harvested  in  1980  and  has  made 
the  appropriate  corrections  in  the  final 
rule.  A  slight  modification  in  the 
definition  of  "gangion"  was  also 
recommended,  i.e.  changing  "ground 
line"  to  "main  line."  This  change  has 
been  incorporated  in  the  fmal  rule.  The 
Council  suggested  that  under 
§  630.4(b)(9)  wording  can  be  added  to 
require  anyone  indicating  that  he/she 
could  not  accommodate  a  technician  to 
provide  an  explanation.  This  comment  is 
no  longer  applicable  because  of  NOAAs 
disapproval  of  the  mandatory  observer 
program. 

The  South  Atlantic  Council  also 
questioned  the  wording  added  by 
NOAA  to  §  630.21(c)(6)  that  provided  a 
15-day  public  comment  period  after 
publication  of  the  Federal  Register 
notice  implementing  modifications  to  the 
VSC.  In  addition  to  the  Council 
recommended  that  the  wording  of 
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S  630.21(c)(5)  be  changed  to  read 
"Changes  in  the  starting  date  and 
resulting  lengths  of  closures  as 
determined  by  the  most  recent  year's 
data,  and  any  other  changes  to  the  FMP 
must  be  approved  by  all  five  Councils'. 
In  S  630.21.  paragraph  (c)  Adjustments 
has  been  reserved  to  comply  with 
disapproval  of  the  provision  requiring 
concurrence  of  all  five  Councils  to 
establish  or  adjust  the  closures  under 
the  VSC.  NOAA  has  designated  the 
South  Atlantic  Council  as  the 
responsible  Council  for  the  management 
and  Amendment  of  the  FMP.  The 
management  measures  to  implement  the 
closures  under  paragraph  (c)  as  well  as 
other  necessary  procedures  will  be 
implemented  when  the  FMP  has  been 
amended  to  reflect  this  change  in 
management  responsibility.  Therefore, 
the  South  Atlantic  Council's  comments 
are  not  appropriate. 

The  Council  also  requested  that  the 
wording  in  the  first  sentence  of 
S  630.4(a)(1)  be  changed  from 
commercial  fishing  vessel  to  .  .  . 
commercial  longline  fishing  vessel  and 
that  corresponding  language  in  the 
preamble  be  changed  also.  These 
changes  are  in  the  final  rule.  The 
Council  further  recommended  that 
language  be  added  to  the  preamble  to 
indicate  that  existing  data  collection  for 
the  bycatch  of  swordfish  by  the  foreign 
squid  trawl  fishery  be  continued  as  the 
U.S.-squid  fishery  shifts  from  joint 
ventures  to  ultimately  a  domestic 
fishery.  Finally,  the  Council  suggested 
minor  modifications  to  the  wording  in 
sections  of  the  proposed  rule  relating  to 
foreign  fishing  measures  and  import 
restrictions.  These  comments  are  not 
applicable  because  these  measures  were 
disapproved  and  are  deleted  from  the 
final  rule. 

Observer  Requirements 

A  legal  firm  representing  two 
commercial  fishermen,  a  representative 
of  a  commercial  fishermen's 
organization,  and  two  members  of 
Congress  have  expressed  concerns 
about  requiring  observers  aboard 
domestic  vessels.  All  three  commenters 
raised  the  issue  of  the  vessel  captain's 
liability  regarding  observers  and  stated 
that  the  government  should  bear  the 
cost  of  necessary  insurance  and  other 
associated  costs.  These  commenters 
also  noted  that  in  some  cases  vessels 
lack  sufficient  space  to  accommodate 
observers  and  might  be  forced  to  reduce 
their  customary  crew  size.  This  would 
reduce  efficiency  and  could  jeopardize 
safe  working  conditions.  NOAA 
believes  that  there  are  legitimate 
reasons  for  concern  about  space,  safety, 
liability,  and  crew  size.  Until  these 


problems  are  resolved  NOAA  has 
disapproved  implementation  of  the 
mandatory  observer  program. 

The  legal  firm  and  the  commercial 
fishermen's  organization  suggested  that 
the  observer  program  for  entanglement 
nets  is  inconsistent  with  Executive 
Order  12291  and  National  Standard  7. 
The  commenters  also  suggested  that  less 
costly  alternatives  for  data  collection, 
i.e.  use  of  data  collection  forms,  should 
be  adopted.  These  comments  are  no 
longer  appropriate  since  NOAA  has 
disapproved  implementation  of  the 
mandatory  observer  program  and 
deleted  it  from  the  final  rule. 

Variable  Season  Closure 

Comments  on  the  VSC  were  received 
from  nine  sources  including  seven 
commercial  fishermen,  one  law  firm,  and 
a  representative  of  a  fishng  tackle 
company.  The  law  firm  suggested  that 
the  FMP  and  the  variable  season  closure 
were  based  on  insufficient  data.  The 
VSC  was  based  on  a  combination  of 
NMFS  swordfish  landings  data  and  size 
frequency  data  provided  by  fishermen 
and  dealers.  The  size  frequency  data 
were  available  for  1962-1984,  with  most 
emphasis  on  the  period  from  1980-1984. 
More  than  8.400  trip  sheets  and  270,000 
individual  carcass  weights  from  all 
areas  of  the  fishery  were  analyzed. 
NOAA  has  concluded  that  the  VSC  and 
the  FMP  are  based  on  the  best  scientific 
information  available.  The  firm  also 
recommended  closing  different  areas  at 
different  times  as  opposed  to  the 
overlapping  closures  proposed  in  the 
FMP.  The  best  available  information 
indicates  that  the  fall  months  are  when 
most  of  the  small  fish  are  caught. 
Further,  the  fall  closures  would  achieve 
the  necessary  reduction  of  small  fish 
while  minimizing  the  loss  (delay)  of  total 
landings,  and  fall  is  the  season  of  lowest 
value  per  pound.  Staggered  closures 
would  encourage  shifts  in  fishing  effort 
to  avoid  closures  and  thereby  reduce 
effectiveness  of  the  closure  and 
complicate  enforcement.  This  same 
commenter  suggested  that  fishermen 
know  where  and  when  small  fish  are 
concentrated  and  that  an  economic 
disincentive  would  deter  the  take  of 
small  fish.  The  VSC  is  an  economic 
disincentive.  To  the  extent  that 
fishermen  can  voluntarily  avoid  small 
fish,  the  closure  would  be  reduced  and 
could  be  eliminated  if  the  take  of  small 
fish  did  not  exceed  the  1980  level. 

Five  commercial  fishermen  stated  that 
the  proposed  closure,  based  on  1984 
data,  would  create  an  economic 
hardship  for  them,  and  four  fishermen 
suggested  that  the  shorter  closure,  based 
on  1983  data,  be  implemented. 
Implementation  of  the  1983  based 


closure  would  not  result  in  achievement 
of  optimum  yield  and  would  not  be 
based  on  the  best  scientific  information 
available  and  would,  thus,  violate 
national  standards  1  and  2.  Setting  the 
closure  during  the  fall  months  would 
minimize,  to  the  extent  possible,  the 
reduction  (delay)  in  total  landings.  The 
FMP  also  allows  daytime  longlining  for 
tuna  during  the  VSC  to  mitigate  the 
short-term  impacts  of  the  closure. 

One  fisherman  suggested  that 
exempting  harpoon  fishermen  from  the 
VSC  was  unfair.  The  harpoon  sector 
was  exempted  because  it  can  and  does 
selectively  harvest  large  swordfish  and, 
therefore,  does  not  contribute  to  the 
problem  of  increasing  harvest  of  small 
fish  which  necessitated  the  closure. 

The  representative  of  the  fishing 
tackle  company  recommended  that  a 
minimum  size  be  imposed  instead  of  a 
seasonal  closure.  The  Councils 
considered  a  minimum  size  limit  but 
concluded,  on  the  basis  of  a  preliminary 
analysis  by  the  Southeast  Fisheries 
Center,  that  until  mortality  of  small  fish 
can  be  reduced  significantly  there  would 
be  no  substantial  benefit.  Benefits 
would  accrue  only  if  fishermen  would 
forgo  trips  where  significant  numbers  of 
small  fish  would  be  encountered  or  if 
survival  rates  of  small  fish  hooked  and 
released  were  sufficiently  high.  Neither 
of  these  conditions  currently  would  be 
met.  The  analysis  indicated  that  too  few 
trips  would  be  avoided  to  reduce 
mortality.  This  commenter  also  stated 
that  long  closures  in  areas  with 
primarily  large  fish  defeats  the  economic 
objective  of  the  plan.  Such  closures  are 
less  efficient  than  closures  of  areas  with 
a  higher  ratio  of  small  to  large  fish; 
however,  the  delay  in  harvest  will 
produces  overall  gains. 

The  fisherman  suggested  that  basing 
the  closure  on  where  small  fish  were 
landed  rather  than  where  they  were 
caught  is  inappropriate.  NOAA  agrees, 
in  principle,  with  this  comment,  but 
believes  that  the  potential  for  error  is 
minimal.  The  defined  areas  are  very 
large  thus  minimizing  the  likelihood  that 
vessels  would  fish  in  more  than  one 
area  on  a  given  trip.  Further,  much  of  the 
data  supplied  indicated  area  fished,  e.g. 
logbooks,  and  area  fished  was 
determined  by  interviews  with 
fishermen  or  dealers  when  possible. 

Another  fisherman  stated  that  it  was 
unfair  to  impose  a  closure  in  an  area 
where  the  percentage  of  small  fish 
landed  had  declined.  NOAA  disagrees. 
The  effectiveness  of  the  plan  depends 
on  reducing  the  total  number  of  small 
fish  landed.  In  the  case  cited  by  the 
commenter,  the  percentage  of  small  fish 
landed  declined  slightly,  but  the  total 
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number  of  small  fish  landed  increased 
significantly.  The  swordfish  stock  is 
affected  by  the  number  of  small  fish 
killed,  not  by  their  percentage  relative  to 
total  landings. 

Two  fishermen  claimed  that  the 
proposed  closures  were  in  the  wrong 
place  at  the  wrong  time.  The  Councils 
analyzed  a  substantial  amount  of 
landings  and  size  frequency  data  from 
all  areas  of  the  fishery  to  determine  the 
most  appropriate  closure  dates.  These 
data  indicated  that  relatively  more  small 
fish  were  caught  during  the  fall  months 
in  all  areas.  Also,  the  fall  closures  would 
minimize  the  length  of  the  closure 
needed  to  achieve  a  given  reduction  in 
catch  of  small  fish.  Although  some 
variation  in  individual's  catch  patterns 
would  be  expected,  NOAA  believes  the 
available  data  support  the  Councils' 
decision  for  fall  closures.  Landings  data 
will  be  updated  and  reevaluated 
annually. 

Three  fishermen  and  a  representative 
of  a  tackle  company  suggested  that 
closures  should  be  increased  in  the 
southern  areas  or  that  some  southern 
areas  should  be  closed  completely 
because  of  the  preponderance  of  small 
fish.  Even  though  the  percentage  of 
small  fish  was  higher  in  the  southern 
areas,  large  numbers  of  small  fish  were 
landed  in  all  areas.  As  previously 
indicated,  the  stock  is  affected  by  the 
numbers  of  small  fish  landed,  not 
necessarily  the  percentages.  Closures  in 
the  southern  areas  were  shorter  because 
the  landings  of  small  fish  were  more 
concentrated  within  a  discrete  time 
period.  The  Councils  are,  however, 
considering  options  that  would  place 
more  emphasis  on  closures  in  areas  with 
higher  ratios  of  small  to  large  fish,  i.e. 
the  southern  areas.  The  concept  of  total 
closures  in  som^  areas  was  rejected  by 
the  Councils.  Since  all  areas  landed 
substantial  numbers  of  small  fish,  it  was 
determined  that  all  areas  should 
contribute  to  the  necessary  reduction. 
Total  closures  would  also  have  severe 
impacts  on  shore-based  facilities  and 
smaller,  less  mobile  boats.  Based  on  the 
available  information,  NOAA  concurs 
with  the  Councils'  determinations. 

Comments  relative  to  the  proposed 
VSC  closure  dates  are  not  applicable 
since  no  closure  dates  are  implemented 
in  the  final  rule.  Any  future  closure 
dates  will  be  implemented  by 
publication  of  a  notice  in  the  Federal 
Register.  A  15-day  public  comment 
period  will  be  provided  prior  to 
implementation. 

Changes  From  the  Proposed  Rule 

The  final  rule  differs  from  the 
proposed  rule  in  the  following  respects, 
for  the  reasons  discussed  above  and  to 


clarify  other  minor  aspects  of  the 
regulations: 

Part  611 

The  amendment  to  Part  611  has  been 
deleted  to  eliminate  the  additional 
requirements  for  the  foreign  fleet  fishing 
for  tuna  and  squid  in  the  FCZ. 

Part  630 

Table  of  Contents  is  modified  by 
omitting  §§  630.24  and  630.25  and 
numbering  "§  630.26  Specifically 
authorized  activities"  as  §  630.24. 

Section  630^ 

The  definition  for  rod  and  reel 
fishermen  is  clarified  by  including  the 
phrase  "(includes  rod-holder)." 

The  definition  for  gangion  is  revised 
for  clarification. 

Definition  of  technician  is  deleted  as 
the  result  of  NOAA's  disapproval  of  the 
mandatory  observer  program. 

Section  630.4 

In  paragraph  (a),  the  word  "longline" 
is  inserted  between  the  words 
"commercial"  and  "vessel"  to  clarify  the 
specific  requirements  for  having  a 
permit  aboard  a  vessel. 

Paragraph  (a)(2)  requiring  permits  for 
rod  and  reel  fishermen  in  the  Mid- 
Atlantic  area  is  deleted. 

Paragraph  (b)(9)  is  deleted  to  conform 
with  the  disapproval  of  mandatory 
observer  program. 

Section  630.5 

Paragraph  (a)  has  been  deleted  as  a 
result  of  NOAA's  disapproval  of  the 
mandatory  observer  program. 

Paragraph  (c)  requiring  twenty  percent 
of  all  swordfish  fishermen  (including 
commercial  and  recreational)  to  provide 
additional  data  by  questionnaire  is 
deleted.  This  corresponds  with  the 
deletion  of  the  requirement  of  permits 
for  rod  and  reel  fishermen  in  the  Mid- 
Atlantic  area. 

Paragraph  (d)  requiring  dealers  to 
make  available  records  for  harpoon 
harvested  swordfish  is  deleted.  This 
corresponds  with  the  deletion  of  the 
harpoon  quota  §  630.24. 

Section  630.7 

Paragraph  (a)(1)  is  modified  to 
conform  with  the  revision  of  §  630.4 
regarding  the  deletion  of  the 
requirement  of  permits  for  rod  and  reel 
fishermen  in  the  Mid-Atlantic  area. 

Paragraph  (a)(3)  is  deleted  to  conform 
with  NOAA's  disapproval  of  the 
mandatory  observer  program. 

Paragraph  (a)(10)  is  deleted  to 
correspond  with  the  deletion  of  $630.25 
Quotas. 


Paragraph  (a)(ll)  is  deleted  to  reflect 
the  deletion  of  §  630.25  Import 
restrictions.  Paragraphs  (a)(4)  through 
(a)(20)  are  renumbered  as  (a)(3)  through 
(a)(17). 

Section  630.21 

Paragraph  (a)  of  this  section  has  been 
revised  to  delete  reference  to  the  dates 
of  variable  seasonal  closures  until  they 
are  implemented  'oy  notice  action  under 
paragraph  (c).  This  modification  is 
necessary  due  to  a  lack  of  agreement 
among  Councils  for  initially  establishing 
~  closure  dates  based  on^vailable  data. 

In  paragraph  (b)(1)  the  wording  "if  the 
closure  occurs  between  June  and 
October"  was  deleted  to  conform  with 
the  deletion  of  §  63a24  Quota  (harpoon 
quota). 

Paragraph  (c)  is  reserved  pending 
amendment  to  the  FMP  described  under 
"Fishery  Management  Councils' 
comments". 

Classification 

The  Regional  Director  determined  that 
the  approved  portions  of  the  FMP  are 
necessary  for  the  conservation  and 
management  of  the  Atlantic  swordfish 
fishery  and  that  they  are  consistent  with 
the  Magnuson  Act  and  other  applicable 
law. 

The  Councils  prepared  a  final 
environmental  impact  statement  for  this 
FMP;  a  notice  of  availability  was 
published  on  August  9. 1985;  50  FR 
32306. 

The  NOAA  Administrator  determined 
that  this  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  A 
summary  was  pubhshed  at  50  FR  23161, 
May  31, 1985. 

The  Councils  prepared  a  final 
regulatory  fiexibility  analysis  which 
describes  the  effects  this  rule  will  have 
on  small  entities.  You  may  obtain  a  copy 
of  this  analysis  at  the  address  listed 
above. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number  0648- 
0149.  The  collection  of  information 
requirements  subject  to  the  PRA  at 
§  630.5  has  been  submitted  for  approval 
by  OMB. 

The  Councils  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  all  the 
affected  States.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
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Coastal  Zone  Management  Act.  The 
State  agencies  agreed  with  this 
determination. 

List  of  Subjects 

30  CFR  Part  611 

Fisheries.  Foreign  relations,  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  630 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  19, 1985. 

Cannen  |.  Blondin, 

Deputy  Assistant  .^ministrator  for  Fisheries 
Resource  Management.  National  Marihe 
Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble  Chapter  VI  of  50  CFR  is 
amended  as  follows: 

PART  611— {AMENDED] 

1.  The  authority  citation  for  50  CFR 
Part  611  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  611.60  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

§  6 11 .60    G«n«ral  provisions. 

(a)-   •   * 

(3)  Regulations  governing  Fishing  for 
swordfish  in  the  same  geographical  area 
by  vessels  of  the  United  States  are 
published  as  Part  630  of  this  chapter. 

***** 

3.  Section  611.61  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§611.61    Atlantic  iJiUfish  and  shark  fishery. 

•  •  *  *  • 

(b)  *  •  • 

(3)  Gulf  of  Mexico.  [Reserved] 

*  •  •  •  • 

4.  Part  630  is  revised  to  read  as 
follows: 


PART  630— ATLANTIC  SWORDFISH 

FISHERY 

Sui>part  A— General  Provisions 

Sec 

630.1 

Purpose  and  scope. 

630.2 

Definitions. 

630.3 

Relation  to  other  laws. 

630.4 

Vessel  permits. 

630.5 

Reporting  requirements. 

630.6 

Vessel  identification. 

630.7 

Prohibitions. 

630.8 

Facilitation  of  enforcement. 

630.9 

Penalties. 

Subparts — Management  Measures 

630.20  Fishing  year. 

630.21  Seasonal  closures. 

630.22  Harvest  limitations. 

630.23  Gear  limitations. 


Sec. 

630.24    SpeciHcally  authorized  activities. 
Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A— General  Provisions 
§  630. 1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  Atlantic  Swordfish  Fishery 
prepared  by  the  South  Atlantic.  New 
England,  Mid-Atlantic.  Gulf  of  Mexico, 
and  Caribbean  Fishery  Management 
Councils  under  the  Magnuson  Act. 

(b)  This  part  regulates  fishing  for 
swordfish  by  persons  fishing  on  vessels 
of  the  United  States  shoreward  of  the 
seaward  boundary  of  the  fishery 
conservation  zone  (FCZ)  in  the  Atlantic. 
Gulf  of  Mexico,  and  Caribbean. 

(c)  Regulations  governing  fishing  by 
vessels  other  than  vessels  of  the  United 
States  are  published  at  50  CFR  Part  611, 
Subpart  A  and  §§611.60  and  611.61. 

§  630.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act,  and  unless  the  context 
requires  otherwise,  the  terms  used  in 
this  part  have  the  following  meaning: 

Authorized  officer  means — 

(a)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(b)  Any  special  agent  of  the  National 
Marine  Fisheries  Service; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  agreement  with  the 
Secretary  of  Commerce  and  the 
Commandant  of  the  U.S.  Coast  Guard  to 
enforce  the  provisions  of  the  Magnuson 
Act;  or 

(d)  Any  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

Carcass  means  a  fish  that  has  been 
gutted  and  the  head  and  fins  have  been 
removed  (dressed). 

Center  Director  means  the  Center 
Director,  Southeast  Fisheries  Center, 
National  Marine  Fisheries  Service,  75 
Virginia  Beach  Drive,  Miami,  Florida 
33149;  Telephone  305-361-5761,  or  a 
designee. 

Commercial  fisherman  means  a 
person  who  sells,  trades,  or  barters  any 
part  of  his  or  her  catch  of  fish. 

Councils  means  the  following 
Regional  Fishery  Management  Councils: 

(a)  South  Atlantic  Fishery 
Management  Council,  Soathpark 
Building,  Suite  306, 1  Southpark  Circle, 
Charleston,  South  Carolina  29407-4699. 
telephone.  803-571-4366; 

(b)  New  England  Fishery  Management 
Council,  Suntaug  Office  Park,  5 
Broadway,  Saugus,  Massachusetts 
01906; 

(c)  Mid-Atlantic  Fishery  Management 
Council,  Federal  Building,  Room  2115, 


North  and  New  Streets,  Dover, 
Delaware  19901; 

(d)  Caribbean  Fishery  Management 
Council,  Suite  1108  Banco  de  Ponce 
Building,  Hato  Rey,  Puerto  Rico  00918; 
and 

(e)  Gulf  of  Mexico  Fishery 
Management  Council,  Lincoln  Center, 
Suite  881,  5401  West  Kennedy 
Boulevard,  Tampa,  Florida  33609. 

Dressed  weight  (carcass  weight) 
means  the  weight  of  a  carcass  after  the 
fish  is  gutted  and  the  head  and  fins  are 
removed. 

Fish  in  these  regulations  refers  to  the 
swordfish,  Xiphias  gladius. 

Fishery  conservation  zone  (FCZ) 
means  that  area  adjacent  to  the  United 
States  which,  except  where  modified  to 
accommodate  international  boundaries, 
encompasses  all  waters  from  the 
seaward  boundary  of  each  of  the  coastal 
States  to  a  line  each  point  of  which  is 
200  nautical  miles  from  the  baseline 
from  which  the  territorial  sea  of  the 
United  States  is  measured. 

Fishing  means  any  activity,  other  than 
scientific  research  conducted  by  a 
scientific  research  vessel,  which 
involves — 

(a)  The  catching,  taking,  or  harvesting 
of  fish; 

(b)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraphs  (a),  (b),  or  (c)  of 
this  definition. 

Fishing  vessel  means  any  vessel,  boat, 
ship,  or  other  craft  which  is  used  for, 
equipped  to  be  used  for,  or  of  a  type 
which  is  normally  used  for — 

(a)  Fishing;  or 

(b)  Aiding  or  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  relating  to  fishing,  including,  but 
not  limited  to,  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Gangion  means  one  of  the  lines  that 
bear  hooks  and  which  is  attached  at 
intervals  along  the  main  line  of  a 
longline.  (Synonymous  with  leader.) 

Gill  net  or  drift  entanglement  net 
means  a  flat  net  suspended  vertically  in 
the  water  having  meshes  that  entangle 
the  head  or  other  body  parts  of  fish  that 
attempt  to  pass  through  the  net. 

Handline  gear  means  a  fishing  line  set 
and  pulled  by  hand  that  remains 
attached  to  the  boat  during  fishing. 

High  flyer  means  a  vertical  pole  that 
projects  above  the  water  attached  to  a 
longline  that  serves  to  mark  its  location. 
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Masiiiuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  as  amended  (16  U.S.C.  1801  et  seq.]. 

NMFS  means  the  National  Marine 
Fisheries  Service. 

Official  number  means  the  official 
documentation  number  issued  by  the 
U.S.  Coast  Guard  or  the  registration 
number  issued  by  a  State  or  the  U.S. 
Coast  Guard  for  undocumented  vessels. 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel. 

Owner,  with  respect  to  any  vessel, 
means — 

(a)  Any  person  who  owns  that  vessel 
in  whole  or  in  part; 

(b)  Any  character  of  the  vessel, 
whether  bareboat,  time,  or  voyage; 

(c)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including,  but 
not  limited  to.  parties  to  a  management 
agreement,  operating  agreement,  or 
other  similar  arrangement  that  bestows 
control  over  the  destination,  function,  or 
operation  of  the  vessel;  or 

(d)  Any  agent  designated  as  such  by 
any  person  described  in  paragraphs  (a), 
(b).  or  (c)  of  this  definition. 

Pe/at^ic  longline  means  a  type  of 
fishing  gear  consisting  of  a  length  of  line 
suspended  horizontally  in  the  water 
column  above  the  bottom  from  lines 
attached  to  surface  floats  and  to  which 
gangions  and  hooks  are  attached. 

Person  means  any  individual  (whether 
or  not  a  citizen  or  national  of  the  United 
States),  corporation,  partnership, 
association,  or  other  entity  (whether  or 
not  organized  or  existing  under  the  laws 
of  any  State),  and  any  Federal,  State, 
local,  or  foreign  government  or  any 
entity  of  any  such  government. 

Radio  buoy  means  a  buoy  attached  to 
a  longline  which  transmits  a  radio  signal 
for  purposes  of  marking  its  location. 

Regional  Director  means  the  Director. 
Southeast  Region.  NMFS.  Duval 
Building.  9450  Roger  Boulevard.  St. 
Petersburg,  Florida  33702;  telephone, 
813-893-3141,  or  a  designee. 

Rod  and  reel  fisherman  means  any 
individual  using  a  hand-held  (includes 
rod-holder)  fishing  rod  with  a  manually 
or  electrically  operated  reel  attached. 

Secretary  means  the  Secretary  of 
Commerce  or  a  designee. 

Swordfish  means  a  fish  of  the  species 
Xiphias  gladius. 

U.S.  fish  processors  means  facilities 
located  within  the  United  States  for,  and 
vessels  of  the  United  States,  used  for  or 
equipped  for,  the  processing  or 
distribution  of  fish  for  commercial  use  or 
consumption. 

U.S.-harvested fish  means  fish  caught, 
taken,  or  harvested  by  vessels  of  the 
United  States  within  any  foreign  or 


domestic  fishery  regulated  under  the 
Magnuson  Act. 

Variable  season  closure  (VSC)  means 
the  annual  periods  of  closure  for 
swordfish  fishing  in  the  five 
management  areas  as  defined  at 
§  630.21(a).  . 

Vessel  of  the  United  States  means — 

(a)  Any  vessel  documented  under  the 
laws  of  the  United  States: 

(b)  Any  vessel  numbered  in 
accordance  with  the  Federal  Boat  Safety 
Act  of  1971  (46  U.S.C.  1400  et  seq.]  and 
measuring  less  than  five  net  tons;  or 

(c)  Any  vessel  numbered  under  the 
Federal  Boat  Safety  Act  of  1971  (46 
U.S.C.  1400  et  seq.)  and  used  exclusively 
for  pleasure. 

Western  North  Atlantic  swordfish 
stock  means  those  swordfish  in  Food 
and  Agricultural  Organization  statistical 
reporting  areas  21  and  31.  This  area  is 
bounded  on  the  west  by  the  North. 
Central,  and  South  American  land 
masses  and  on  the  east  by  a  line  running 
from  the  eastern  coast  of  South  America 
at  500'  N.  latitude  out  to  4000'  W. 
longitude,  north  to  3600'  N.  latitude, 
west  to  4200'  W.  longitude,  north  to 
5900'  N.  latitude,  west  to  44'00'  W. 
longitude,  and  continuing  north  to 
Greenland. 

Whole  fish  means  a  fish  that  is  not 
gutted  and  the  head  and  fins  are  intact. 

§  630.3    Relation  to  ott)er  laws. 

Persons  affected  by  these  regulations 
should  be  aware  that  other  Federal  and 
State  statutes  and  regulations  may  apply 
to  their  activities.  Certain 
responsibilities  relating  to  enforcement 
and  data  collection  may  be  performed 
by  authorized  State  personnel  under  a 
cooperative  agreement  entered  into  by 
the  State,  the  U.S.  Coast  Guard,  and  the 
Secretary. 

§  630.4    Vessel  permits. 

(a)  General.  Effective  January  1. 1986. 
a  vessel  of  the  United  States  fishing  for. 
possessing,  retaining,  or  landing 
swordfish  for  sale,  trade,  or  barter,  or 
any  commercial  longline  fishing  vessel 
of  the  United  States  with  a  bycatch  of 
swordfish,  whether  or  not  retained  for 
sale,  trade,  or  barter,  operating  in  the 
Atlantic,  Gulf  of  Mexico,  or  Caribbean 
FCZ  must  have  onboard  at  all  times  the 
permit  required  by  this  part.  Vessels 
fishing  handline  gear  in  the  Caribbean 
and  any  vessels  fishing  rod  and  reel 
gear  in  the  FCZ  are  exempt. 

(b)  Application.  An  application  for  a 
fishing  vessel  permit  under  this  section 
must  be  submitted  by  the  vessel  owner 
or  operator  on  an  appropriate  form 
obtained  from  the  Regional  Director. 
The  application  must  be  submitted  to 


the  Regional  Director  and  must  contain 
the  following  information: 

(1)  Owner's  name,  mailing  address, 
and  telephone  number 

(2)  Vessel  name,  net  tons,  and  length: 

(3)  Home  port; 

(4)  State  registration  or  Coast  Guard 
documentation  number 

(5)  Target  species; 

(6)  Gear  type(s):, 

(7)  Average  trip  length  (in  days):  and 

(8)  Monthly  distribution  of  fishing  by 
area  (e.g..  Gulf  of  Mexico). 

(c)  Issuance.  (1)  Upon  receipt  of  a 
properly  completed  application,  the 
Regional  Director  will  issue  a  permit 
within  30  days, 

(2)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
Regional  Director  will  notify  the 
applicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(d)  Expiration.  A  permit  expires  on 
December  31  of  each  year. 

(e)  Duration.  A  permit  is  valid  until  it 
expires  or  is  revoked,  suspended,  or 
modified  under  Subpart  D  of  15  CFR 
Part  904. 

(f)  Alteration.  Any  permit  which  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(g)  Replacement.  Replacement  permits 
may  be  issued.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application. 

(h)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable. 
A  permit  is  valid  only  for  the  vessel  and 
vessel  owner  for  which  it  is  issued. 

(i)  Display.  Any  permit  issued  under 
this  part  must  be  carried  aboard  the 
fishing  vessel  at  all  times.  The  permit 
must  be  prominently  displayed  in  the 
pilot  house  or  offered  for  inspection 
upon  request  of  any  authorized  officer. 

(j)  Sanctions.  Subpart  D  of  15  CFR 
Part  904  governs  the  imposition  of 
sanctions  against  a  permit  issued  under 
this  part.  As  specified  in  Subpart  D,  a 
permit  may  be  revoked,  modified,  or 
suspended  if  the  vessel  for  which  the 
permit  is  issued  is  used  in  the 
commission  of  an  offense  prohibited  by 
the  Magnuson  Act  or  by  this  part;  or  if  a 
civil  penalty  or  criminal  penalty 
imposed  under  the  Magnuson  Act  has 
not  been  paid. 

(k)  Fees.  No  fee  is  required  for  any 
permit  under  this  part. 

(1)  Change  in  application  information. 
Any  change  in  the  information  specified 
in  paragraph  (b)  of  this  section,  such  as 
the  vessel  owner  or  gear  type,  must  be 
reported  to  the  Regional  Director  within 
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15  days  of  the  change.  If  there  is  a 
change  in  vessel  owner,  the  vessel  may 
not  fish  for  swordfish  until  a  new  permit 
has  been  issued. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  064&- 
0149.) 

§  630.5    Reporting  requirements. 

Owners  or  operators  of  vessels  of  the 
United  States  who  have  been  issued  a 
permit  under  §  630.4  to  fish  for 
swordfish  in  the  Caribbean  and  land 
swordHsh  in  Puerto  Rico  or  the  U.S. 
Virgin  Islands  must  report  their  catch  to 
the  Center  Director  by  individual 
carcass  weight  by  providing  copies  of 
their  weigh-out  sheets  for  all  swordHsh 
landed. 

§630.6    Vessel  Identification. 

(a)  Official  number.  A  vessel  of  the 
United  States  engaged  in  the 
commercial  swordfish  fishery 
shoreward  of  the  seaward  boundary  of 
the  FCZ  in  the  Atlantic  Ocean,  Gulf  of 
Mexico  or  Caribbean  Sea  must — 

(1)  Display  its  official  number  on  the 
port  and  starboard  sides  of  the 
deckhouse  or  hull  and  on  an  appropriate 
weather  deck  so  as  to  be  clearly  visible 
from  enforcement  vessels  and  aircraft. 
The  official  number  is  the 
documentation  number  issued  by  the 
Coast  Guard  for  documented  vessels,  or 
the  registration  number  issued  by  a 
State  or  the  Coast  Guard  for 
undocumented  vessels. 

(2]  The  official  number  must  be  in 
block  arabic  numerals  in  contrasting 
color  to  the  background. 

(3]  The  official  number  must  be  at 
least  18  inches  in  height  for  fishing 
vessels  over  65  feet  in  length  and  at 
least  10  inches  in  height  for  all  other 
vessels. 

(4)  The  official  number  must  be 
permanently  affixed  to  or  painted  on  the 
vessel. 

(b)  Duties  of  operator.  The  operator  of 
each  fishing  vessel  must — 

(1)  Keep  the  official  number  clearly 
legible  and  in  good  repair,  and 

(2)  Ensure  that  no  part  of  the  fishing 
vessel,  its  rigging,  its  fishing  gear,  or 
anything  carried  aboard  obstructs  the 
view  of  the  official  number  from  any 
enforcement  vessel  or  aircraft. 

§630.7    Prohlbmons. 

(a)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

(1)  Fish  for.  possess,  retain,  or  land 
swordfish  without  a  valid  permit 
required  under  §  630.4  aboard  the 
vessel; 

(2)  Purchase,  sell,  barter,  or  trade  any 
swordfish  taken  by  a  vessel  that  does 


not  have  a  valid  permit  required  under 
§  630.4; 

(3)  Falsify  or  fail  to  report  information 
required  to  be  submitted  or  reported  as 
specified  in  §  630.5: 

(4)  Falsify  or  fail  to  affix  and  maintain 
vessel  markings  as  required  by  §  630.6; 

(5)  Fish  for.  possess  at  sea  shoreward 
of  the  outer  boundary  of  the  FCZ,  or 
land  swordfish  in  closed  areas  specified 
in  §  6v30.21(a).  except  as  provided  in 

§  630.21(b); 

(6)  Land  swordfish  harvested  in  the 
commercial  fishery  except  as  specified 
under  §  630.22; 

(7)  Fish  in  closed  areas  with  pelagic 
longlines  at  times  other  than  as 
specified  in  §  630.23(a); 

(8)  Possess  swordfish  in  a  closed  area 
during  a  seasonal  closure  specified  in 

§  630.21(a)  aboard  a  vessel  having  gear 
other  than  harpoons,  rod  and  reel,  or  (in 
the  Caribbean  area  only)  hnndlines 
capable  of  taking  swordfish; 

(9)  Possess,  have  custody  or  control 
of.  ship,  transport,  offer  for  sale,  sell, 
purchase,  import,  land,  or  export  any 
fish  taken  or  retained  in  violation  of  the 
Magnuson  Act,  this  part,  or  any  other 
regulation  under  the  Magnuson  Act; 

(10)  Fail  to  comply  immediately  with 
enforcement  and  boarding  procedures 
specified  in  §  630.8; 

(11)  Refuse  to  permit  an  authorized 
officer  to  board  a  fishing  vessel  subject 
to  such  person's  control  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act,  this  part,  or  any  other 
regulation  or  permit  issued  under  the 
Magnuson  Act: 

(12)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  in  the  process  of 
enforcing  this  part: 

(13)  Interfere  with,  obstruct,  delay,  or 
prevent  in  any  manner  the  seizure  of 
illegally  taken  swordfish  or  the 
disposition  of  such  swordfish  through 
the  sale  of  the  swordfish; 

(14)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  threaten,  or  interfere 
with  any  authorized  officer  in  the 
conduct  of  any  search  or  inspection 
described  in  paragraph  (a){ll)  of  this 
section; 

(15)  Resist  a  lawful  arrest  for  any  act 
prohibited  by  this  part; 

(16)  Interfere  with,  delay,  or  prevent, 
by  any  means,  the  apprehension  or 
arrest  of  another  person,  knowing  that 
such  other  person  has  committed  any 
act  prohibited  by  this  part;  or 

(17)  Transfer  directly  or  indirectly,  or 
attempt  to  so  transfer,  any  U.S.^ 
harvested  swordfish  to  any  foreign 
fishing  vessel,  while  such  vessel  is  in  the 
FCZ,  unless  the  foreign  fishing  vessel 
has  been  issued  a  permit  under  section 


204  of  the  Magnuson  Act  which 
authorizes  the  receipt  by  such  vessel  of 
U.S.-harvested  swordfish. 

(b)  It  is  unlawful  to  violate  any  other 
provision  of  this  part,  the  Magnuson 
Act.  or  any  regulation  or  permit  issued 
under  the  Magnuson  Act. 

§  630.8    Facilitation  of  enforcement. 

(a)  General.  The  operators  or  any 
other  person  aboard  any  fishing  vessel 
subject  to  this  part  must  immediately 
comply  with  instructions  and  signals 
issued  by  an  authorized  officer  to  stop 
the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel,  its  gear,  equipment,  fishing 
record  (where  applicable),  and  catch  for 
purposes  of  enforcing  the  Magnuson  Act 
and  this  part. 

(b)  Communications.  (1)  Upon  being 
approached  by  a  U.S.  Coast  Guard 
vessel  or  aircraft,  or  other  vessel  or 
aircraft  with  an  authorized  officer 
aboard,  the  operator  of  a  fishing  vessel 
must  be  alert  for  communications 
conveying  enforcement  instructions. 

(2)  If  the  size  of  the  vessel  and  the 
wind,  sea,  and  visibility  conditions 
allow,  loudhailer  is  the  preferred 
method  for  communicating  between 
vessels.  If  use  of  a  loudhailer  is  not 
practicable,  and  for  communications 
with  an  aircraft,  VHF-FM  or  high 
frequency  radiotelephone  will  be 
employed.  Hand  signs,  placards,  or 
voice  may  be  employed  by  an 
authorized  officer  and  message  blocks 
may  be  dropped  from  an  aircraft. 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  flashing  light  directed  at 
the  vessels  signaled.  Coast  Guard  units 
will  normally  use  the  flashing  light 
signal  "L"  as  the  signal  to  stop  instantly. 

(4)  Failure  of  a  vessel's  operator  to 
stop  his  vessel  when  directed  to  do  so 
by  an  authorized  officer  using 
loudhailer,  radiotelephone,  flashing  light 
signal,  or  other  means  constitutes  prZ/no 
facie  evidence  of  the  offense  of  refusal 
to  allow  an  authorized  officer  to  board. 

(5)  The  operator  of  a  vessel  who  does 
not  understand  a  signal  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
instantly. 

(c)  Boarding.  The  operator  of  a  vessel 
directed  to  stop  must — 

(1)  Guard  Channel  16,  VHF-FM  if  so 
equipped; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
authorized  officer  and  his  party  to  come 
aboard:  , 
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(3)  Except  for  those  vessels  with  a 
freeboard  of  four  feet  or  less,  provide  a 
safe  ladder,  if  needed,  for  the  authorized 
officer  and  his  party  to  come  aboard; 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer  provide  a  manrope  or 
safety  line,  and  illumination  for  the 
ladder,  and 

(5)  Take  such  other  actions  as 
necessary  to  facilitate  boarding  and  to 
ensure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(d)  Signals.  The  following  signals, 
extracted  from  the  International  Code  of 
Signals,  may  be  sent  by  flashing  light  by 
an  enforcement  unit  when  conditions  do 
not  allow  communications  by  loudhailer 
or  radiotelephone.  Knowledge  of  these 
signals  by  vessel  operators  is  not 
required.  However,  knowledge  of  these 
signals  and  appropriate  action  by  a 
vessel  operator  may  preclude  the 
necessity  of  sending  the  signal  "L"  and 
the  necessity  for  the  vessel  to  stop 
instantly. 

(1)  "AA"  (.  — .  .  — )  '  repeated  is  the 
call  to  an  unknown  station.  The  operator 
of  the  signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  illuminating  the  vessel's 
identification. 

(2)  "RY-CY"  {.  —  .. . . 

—  . —  .,  —  . )  means  "you  should 

proceed  at  slow  speed,  a  boat  is  coming 
to  you."  This  signal  is  normally 
employed  when  conditions  allow  an 
enforcement  boarding  without  the 
necessity  of  the  vessel  being  boarded 
coming  to  a  complete  stop,  or,  in  some 
cases,  without  retrieval  of  fishing  gear 
which  may  be  in  the  water. 

(3)  "SQ3"  (  .  .  .. .—.... ) 

means  "you  should  stop  or  heave  to;  I 
am  going  to  board  you." 

(4)  "L"  (.  —  .  .)  means  "you  should 
stop  your  vessel  instantly." 

§630.9    PenaKies. 

Any  person  or  fishing  vessel  found  to 
be  in  violation  of  this  part,  the 


■  (.)  means  a  short  flash  of  light:  ( — )  means  a  long 
flash  of  light. 


Magnuson  Act,  or  any  other  regulation 
issued  under  the  Magnuson  Act  is 
subject  to  the  civil  and  criminal  penalty 
provisions  «f  the  Magnuson  Act,  and  to 
15  CFR  Part  904  (Civil  Procedures),  and 
other  applicable  law. 

Subpart  B— Management  Measures 

§630.20    Fishing  year. 

The  fishing  year  is  January  1  through 
December  31. 

§  630.21    Seasonal  closures. 

(a)  General.  Except  as  allowed  by 
paragraph  (b)  of  this  section,  no  person 
may  fish  for,  possess  at  sea,  or  land 
swordfish  in  the  following  areas  during 
the  variable  seasonal  closures  (VSC) 
implemented  by  notice  in  the  Federal 
Register  under  paragraph  (c)  of  this 
section. 

(1)  New  England  and  Mid-Atlantic 
area  from  the  United  States-Canada 
border  to  Cape  Hatteras,  North  Carolina 
(35*15'  N.  latitude); 

(2)  South  Atlantic  area  from  Cape 
Hatteras,  North  Carolina  (35°15'  N. 
latitude)  south  to  the  Georgia-Florida 
border  (30°42'  N.  latitude); 

(3)  Florida  East  Coast  area  from  the 
Georgia-Florida  border  {30°42'  N. 
latitude)  south  and  then  west  to  a  line 
that  begins  at  the  intersection  of  the 
outer  boundary  of  the  FCZ  and  83°00'  W. 
longitude,  proceeds  north  to  24°35'N. 
latitude,  east  to  Marquesas  Key,  then 
through  the  Florida  Keys  and  ends  at  the 
mainland; 

(4)  Gulf  of  Mexico  area  from  a  line 
that  begins  at  the  intersection  of  the 
outer  boundary  of  the  FCZ  and  83°00'  W. 
longitude,  proceeds  north  to  24''35'  N. 
latitude,  east  to  Marquesas  Key,  then 
through  the  Florida  Keys  and  ends  at  the, 
mainland  west  to  the  Texas-Mexico 
border;  and 

(5)  Caribbean  area  shoreward  of  the 
outer  boundary  of  the  FCZ  adjacent  to 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 

(b)  Exceptions.  Paragraph  (a)  of  this 
section  does  not  apply  to  the  following: 

(1)  Swordfish  greater  than  125  pounds 
dressed  weight  that  were  harvested  by 


harpoon.  Fish  must  remain  whole  or  as 
carcasses  until  landed: 

(2)  Swordfish  harvested  by  rod  and 
reel  that  are  not  traded,  bartered,  or 
sold;  or 

(3)  Swordfish  harvested  with  handline 
gear  in  the  Caribbean  area.  A  maximum 
of  one  swordfish  per  trip  is  allowed  and 
may  be  sold  in  the  Caribbean. 

(c)  Adjustments.  (Reserved) 

§  630.22    Harvest  limitations. 

Swordfish  harvested  from  the 
Western  North  Atlantic  swordfish 
stocks  in  the  commercial  fishery  must  be 
landed  in  whole  or  dressed  form. 

§  630.23    Gear  limitations. 

The  following  gear  limitations  apply 
within  closed  areas  specified  in  S  630.21: 

(a)  Fishing  with  pelagic  longlines  and 
drift  entanglement  nets  may  be 
conducted  only  between  0500  and  1800 
hours  local  time.  Possession  of 
swordfish  is  prohibited.  Swordfish 
caught  with  longlines  must  not  be 
removed  from  the  water. 

(b)  All  swordfish  caught  incidental  to 
a  directed  fishery  for  other  species  must 
be  released  in  such  a  manner  as  to 
ensure  maximum  probability  of  survivaL 

(c)  Vessels  landing  or  possessing 
swordfish  cannot  have  aboard  gear 
other  than  harpoons,  rod  and  reel,  or  (in 
the  Caribbean  area  only)  handlines 
capable  of  harvesting  swordfish.  Such 
prohibited  gear  would  include,  but  not 
be  limited  to,  nets  and  longline  gear 
including  gangions,  high  flyers,  and 
radio  buoys.  Longline  reels  are  allowed 
aboard  provided  there  are  no  gangions. 
high  flyers,  or  radio  buoys  aboard. 

§  630.24    Specificaity  auttKMlzed  activities. 

The  Secretary  may  authorize  for  the 
acquisition  of  information  and  data, 
activities  which  are  otherwise 
prohibited  by  these  regulations. 

(FR  Doc.  85-20142  Filed  8-19-85;  5«2  pm] 
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Federal  Register 
Vol.  50,  No.  103 

Thursday,  August  22,  1985 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttie  put)Nc  of  tt)6 
proposed  issuance  of  nies  and 
regulations.  The  purpose  of  tt>ese  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to  the  adoption  of  the  finaJ 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  950 

SoHcitation  of  Federal  Civilian  and 
Unifonned  Services  Personnel  for 
Contributions  to  Private  Voluntary 
Organizations 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

summary:  The  United  States  Office  of 
Personnel  Management  (OPM)  is  issuing 
revised  regulations  governing 
solicitation  of  Federal  civilian  and 
unifonned  services  personnel  for 
contributions  to  private  voluntary 
organizations  under  the  authority  of 
Executive  Order  No.  12353  (March  23. 
1982).  Charitable  Fund-Raising.  47  FR 
12785  (March  23, 1982),  and  No.  12404 
(February  10. 1983),  Charitable  Fund- 
Raising.  48  FR  6685  (February  15. 1983). 

These  regulations  provide  a  system 
for  administering  the  annual  charitable 
solicitation  campaigns  conducted  by 
federal  personnel  in  their  Government 
workplaces  and  set  forth  ground  rules 
under  which  charitable  organizations 
may  receive  contributions  from  federal 
personnel  through  the  Combined  Federal 
Campaign. 

DATE:  Comments  on  this  notice  must  be 
received  by  OPM  no  later  than 
September  23. 1985. 

ADDRESS:  Comments  should  be 
submitted  to:  Joseph  A.  Morris,  General 
Counsel,  Office  of  Personnel 
Management,  Room  5H30, 1900  E  Street, 
NW.,  Washington.  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  A.  Morris,  General  Counsel  of 
the  Office  of  Personnel  Management. 
(202)  632-4632,  as  to  matters  in 
litigation:  and  Ronald  E.  Brooks. 
Assistant  to  the  Deputy  Director  for 
Regional  Operations.  (202)  632-5544,  as 
to  the  Combined  Federal  Campaign  in 
general. 


SUPPLEMENTARY  INFORMATION:  On  July 

2, 1985.  the  United  States  Supreme  Court 
handed  down  its  decision  in  Cornelius 
V.  NAACP  Legal  Defense  and 
Educational  Fund.  Inc.,  No.  84-312  (U.S. 
July  2, 1985).  This  long-awaited  decision 
vindicates  President  Reagan's  Executive 
Order  No.  12404  (February  10, 1983). 
Charitable  Fund-Raising,  48  FR  6685 
(February  15, 1983.  declared 
unconstitutional  below  in  NAACP  Legal 
Defense  and  Educational  Fund,  Inc.  v. 
Devine.  567  F.  Supp.  401  (D.D.C.  1983). 
affd  on  other  grounds.  727  F.2d  1247 
(D.C.  Cir.  1984).  Speaking  for  the  court. 
Justice  O'Connor  reaffirmed  the 
Govenmient's  right  to  limit  participation 
in  the  CFC  to  traditional  charities:  "We 
conclude  that  the  Government  does  not 
violate  the  First  Amendment  when  it 
limits  participation  in  the  CFC  in  order 
to  minimize  disruption  to  the  Federal 
workplace,  to  ensure  the  success  of  the 
fund-raising  effort  or  to  avoid  the 
appearance  of  political  favoritism 
without  regard  to  the  viewpoint  of  the 
excluded  groups.  Accordingly,  we 
reverse  the  judgment  of  the  Court  of 
Appeals  that  the  exclusion  of 
respondents  was  unreasonable  .  .  .  ." 
Cornelius,  slip  op.  at  23-24. 

Concluding  that  solicitation  through 
the  CFR  is  constitutionally  protected 
speech,  that  the  CFC  (not  the  Federal 
workplace)  is  the  relevant  forum,  that 
the  CFC  is  a  nonpublic  forum,  and  the 
Government  thus  need  only  show  that 
its  decision  to  restrict  access  is 
reasonable,  the  Court  found  that  there 
was  ample  evidence  in  the  record  to 
permit  the  Court  to  determine  that  the 
Government's  decision  was  facially 
reasonable.  The  court  agreed  with  OPM 
that  the  CFC  "would  be  administratively 
unmanageable  if  access  could  not  be 
curtailed  in  a  reasonable  manner  .... 
The  First  Amendment  does  not  demand 
imrestricted  access  to  a  nonpublic  forum 
merely  because  use  of  that  forum  may 
be  the  most  efficient  means  of  delivering 
the  speaker's  message."  Id.  at  19-20. 

Potential  For  Further  Litigation 

The  Court  observed  that  although  the 
Government's  posted  reasons  appear  to 
be  reasonable,  the  "existence  of 
reasonable  grounds  for  limiting  access 
to  a  nonpublic  forum,  however,  will  not 
save  a  regulation  that  is  in  reality  a 
facade  for  viewpoint-based 
discrimination."  Id.  at  22.  As  neither  the 
District  Court  nor  the  Court  of  Appeals 


made  a  finding  on  this  issue,  the 
Supreme  Court  remanded  the  case  so 
that  the  groups  that  challenged  the 
Government's  action  will  be  free  to 
pursue  the  issue  whether  their  exclusion 
"was  impermissible  motivated  by  a 
desire  to  suppress  a  particular  point  of 
view."Ay.  at  23. 

It  was  and  is  the  Government's 
position  there  there  is  no  such  content- 
based  discrimination.  Justice  O'Cormor 
accurately  restated  the  Government's 
position  that  "a  decision  to  exclude  all 
advocacy  groups,  regardless  of  political 
or  philosophical  orientation,  is  by 
definition  viewpoint  neutral  .... 
Exclusion  of  groups  advocating  the  use 
of  litigation  is  not  viewpoint  based, 
[OPM]  assets,  because  litigation  is  a 
means  of  promoting  a  viewpoint  not  a 
viewpoint  in  itself."  Id.  at  22.  Further 
scrutiny  of  the  Government's  conduct  of 
the  CFC  will,  we  are  confident,  clearly 
show  that  it  has  been  the  Government's 
intention  to  exclude  all  entities  not 
directly  rendering  human  health  and 
welfare  services,  irrespective  of  their 
widely  differing  political  views,  and  that 
there  was  not  intention  to  exclude  those 
of  just  one  allegedly  disfavored  part  of 
the  political  spectrum. 

Proposed  New  Regulations 

In  light  of  the  Supreme  Court's  ruling 
that  upholds  the  constitutionality  of 
President  Reagan's  Executive  Order 
governing  the  CFC.  OPM  has  a  legal 
duty  to  issue  implementing  regulations. 
The  rules  governing  the  1984-85 
Campaign  were  promulgated  pursuant  to 
lower  court  decisions  adverse  to 
Executive  Order  No.  12404  and  were 
issued  expressly  "without  prejudice  to 
its  right  or  duty  further  to  modify  the 
rules  in  the  event  of  a  supervening 
direction  from  a  court,  the  Congress,  or 
the  President."  49  FR  32735  (August  16. 
1985).  Accordingly,  today  we  propose 
for  public  comment  a  new  set  of 
regulations  substantially  the  same  as 
those  we  published  in  1983.  Because  of 
the  familiarity  of  the  CFC  community 
with  the  1983  regulations,  our  approach 
should  be  a  familiar  one  to  most 
interested  parties. 

Executive  Order  No.  12404 

Executive  Order  No.  12404  makes 
clear  that  the  Campaign's  objectives  are: 
"to  lessen  the  burdens  of  government 
and  of  local  communities  in  meeting 
needs  of  human  health  and  welfare;  to 
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provide  a  convenient  channel  through 
which  Federal  public  servants  may 
contribute  to  these  efforts:  to  minimize 
or  eliminate  disruption  of  the  Federal 
workplace  and  costs  to  Federal 
taxpayers  that  such  fund-raising  may 
entail:  and  to  avoid  the  reality  and 
appearance  of  the  use  of  Federal 
resources  in  aid  of  fund-raising  for 
political  activity  or  advocacy  of  public 
policy,  lobbying,  or  philanthropy  of  any 
kind  that  does  not  directly  serve  needs 
of  human  health  and  welfare." 

In  furtherance  of  these  objectives,  the 
l*resident  has  provided  precise  criteria 
of  admission  to  the  Campaign.  The 
Campaign  is  to  be  open  to  ".  .  . 
voluntary,  charitable,  health  and 
welfare  agencies  that  provide  or  support 
direct  health  and  welfare  services  to 
individuals  or  their  families.  Such  direct 
health  and  welfare  services  must  be 
available  to  Federal  employees  in  the 
local  campaign  solicitation  area,  unless 
they  are  rendered  to  needy  persons 
overseas.  Such  services  must  directly 
benefit  human  beings,  whether  children, 
youth,  adults,  the  aged,  the  ill  and 
infirm,  or  the  mentally  or  physically 
handicapped.  Such  services  must  consist 
of  care,  research,  or  education  in  the 
fields  of  human  health  or  social 
adjustment  and  rehabilitation;  relief  of 
victims  of  natural  disasters  and  other 
emergencies:  or  assistance  to  those  who 
are  impoverished  and  therefore  in  need 
of  food,  shelter,  clothing,  education,  and 
basic  human  welfare  services." 

To  make  as  clear  and  as  emphatic  as 
possible  that  his  intent  is  to  focus  the 
CFC  on  support  for  human  health  and 
welfare  needs,  the  President  has 
provided  expressly  that  "(a)gencies  that 
seek  to  influence  the  outcomes  of 
elections  or  the  determination  of  public 
policy  through  political  activity  or 
advocacy,  lobbying,  or  litigation  on 
behalf  of  parties  other  than  themselves 
shall  not  be  deemed  charitable  health 
and  welfare  agencies  and  shall  not  be 
eligible  to  participate  in  the  Combined 
Federal  Campaign."  This  is  by  no  means 
a  declaration  that  private  support  of 
advocacy,  political  activities  or  non- 
health-and-welfare  philanthropies  is  in 
any  way  discouraged  by  the  Federal 
Government.  It  is,  rather,  a  decision  by 
the  President  to  apply  scarce  Federal 
resources,  and  to  limit  impositions  on 
Federal  employees,  to  those  objects  that 
ihe  President  has  determined  warrant 
the  Government's  most  urgent  attention. 
In  the  President's  judgment,  highest 
priority  should  go  to  the  health  and 
welfare  needs  of  poor,  needy,  ill,  and 
infirm  human  beings. 


Following  is  a  summary  description  of 
key  elements  of  the  proposed 
rulemaking. 

Eligibility.  Applicants  for  solicitation 
privileges  would  have  to  meet 
prescribed  standards  with  respect  to 
program  objectives,  eligibility, 
administrative  integrity,  and  fmancial 
responsibility.  Voluntary  charitable 
agencies  that  wish  to  participate  in  local 
Campaigns  would  be  required  to 
demonstrate  local  presence  in  the 
community  in  which  they  plan  to  solicit 
funds  through  the  CFC.  (See  discussion 
infra.)  Eligible  organizations  that 
provide  predominantly  international 
services  would  be  relieved  of  the  burden 
to  demonstrate  local  presence.  The 
substantive  eligibility  requirements  here 
proposed,  at  5  CFR  950.303.  are  virtually 
identical  to  those  promulgated  at  48  FR 
34915-34916  (August  1, 1983)  and 
codified  at  5  CFR  950.101  (1984)  in 
OPM's  initial  effort  at  implementing 
Executive  Order  no.  12404. 

Local  presence  rule.  The  local 
presence  rule  would  again  be  applicable 
in  local  campaigns.  There  is  a  limit,  of 
course,  to  how  precisely  the  local 
eligibility  criteria  can  be  drawn.  For  this 
reason,  we  propose  that  local  Federal 
Coordinating  Committees  should  be 
guided,  in  their  interpretation  of  "direct 
and  substantial  presence,"  by  "the 
totality  of  the  circumstances  in  each 
case,  including,  but  not  necessarily 
limited  to,"  the  factors  listed  in 
§  950.303(d).  We  would  proceed  v«th  a 
local  appeals  process  that  purposely 
places  a  substantia]  degree  of 
responsibility  for  control  of  the 
campaign  in  the  hands  of  the  local 
Federal  Coordinating  Committee.  This 
provision  is  included  in  response  to  the 
concerns  of  local  Federal  officials  and 
local  charities  that  they  be  able  to 
control  their  local  campaigns.  At  the 
same  time,  the  new  appeals  mechanism 
would  contain  time  frames  providing  for 
expeditious  action  and  ensures  that  all 
relevant  parties  have  notice  of  appeals 
and  of  decisions  thereon.  This  responds 
directly  to  criticisms  of  past  campaigns 
in  which  appeals  were  taken  without  the 
knowledge  of  some  parties  and  were 
decided  on  grounds  of  which  some 
parties  were  unaware. 

List  of  participating  charities.  Each 
local  CFC  would  be  required  to  publish 
a  single  list  containing  all  of  the  names 
of  the  voluntary  charitable  agencies 
approved  by  the  appropriate  Federal 
officials  for  participation  in  the  CFC. 

Write-in  designations.  The  system  of 
write-in  designations  that  applied  during 
the  1984-85  CFC  would  be  eliminated. 
The  system  proved  costly  to  administer 


and  is  unnecessary  in  light  of  the 
eligibility  procedures. 

Scope 

This  Part  governs  all  fund-raising  by 
private  voluntary  charitable  agencies 
among  Federal  employees  and  members 
of  the  uniformed  services  of  the  United 
States  at  their  places  of  work  or  duty. 
Thus  it  is  applicable  to  civilian  and 
uniformed  personnel  in  all  Executive 
departments  and  agencies  throughout 
the  world. 

E.0. 12291,  Federal  Regulatioa 

After  a  careful  review  of  the  proposed 
rulemaking,  including  the  analysis  set 
forth  below,  for  purposes  of  the 
Regulatory  Flexibility  Act.  OPM  has 
determined  that  this  is  not  a  maior  rule 
for  purposes  of  Executive  Order  No. 
12291,  Federal  Regulation,  because  it 
will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

(1)  Reasons  Why  Action  by  Agency  u 
Being  Considered 

OPM  proposes  these  new  rules 
because  President  Reagan's  Executive 
Order  No.  12404  has  been  held 
constitutional  by  the  Supreme  Court  of 
the  United  States,  thereby  reversing  an 
adverse  decision  in  the  Circuit  Court  of 
Appeals.  OPM  is  now  required  to 
promulgate  rules  for  charitable 
solicitation  in  the  Federal  workplace 
that  conform  to  that  Order  and  that, 
therefore,  among  other  things,  limit  the 
privilege  of  solicitation  to  charities  that 
help  to  lessen  the  burdens  of 
government,  lessen  the  disruption  of  the 
Federal  workplace,  and  avoid  the 
appearance  of  political  favoritism  by  the 
Government  without  regard  to  the 
viewpoint  of  any  excluded  groups  or 
agencies.  The  changes  proposed  in  this 
new  regulation  will  permit  the 
Government  once  again  to  conduct  the 
CFC  in  accordance  with  its  traditional 
goals. 

(2)  Objectives  of  and  Legal  Basis  for 
Rule 

These  regulations  are  issued  under 
Executive  Orders  12353  and  12404.  The 
objective  of  these  regulations  is  to 
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provide  for  a  system  of  administering 
the  annual  charitable  solicitation  drives 
among  Federal  civilian  and  military 
employees  in  a  single  Combined  Federal 
Campaign,  and  to  set  forth  ground  rules 
under  which  charitable  organizations 
receive  gifts  through  the  CFC. 

(3)  Number  of  Small  Entities  Covered 
Under  Rule 

The  rule  would  apply  to  all  human 
health  and  welfare  organizations  that 
apply  to  participate  in  the  Combined 
Federal  Campaign. 

(4)  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements  of  the  Rule 

The  new  rules  revive,  for  the  most 
part,  the  reporting,  recordkeeping,  and 
other  requirements  that  were  issued  as 
Hnal  rules  in  1983.  The  paperwork 
burden  is  kept  to  the  minimum 
necessary  to  be  consistent  with  the 
governing  Executive  Orders. 

Although  the  new  rules  require  local 
Federal  Coordinating  Committees  to 
publish  official  lists  of  qualiHed 
charities,  the  size  of  the  lists  will  be 
manageable,  insofar  as  the  new 
regulations  limit  participation  in  the 
CFC  to  traditional  human  health  and 
welfare  charities.  The  information  that 
must  be  supplied  by  the  participating 
agencies  is  minimal  and  requires  no 
additional  collection  of  data. 

The  rules  assure  the  free  choice  of  the 
employee  to  contribute  to  those  agencies 
authorized  to  participate  in  the  CFC. 
Certainly,  the  Government  has  no 
obligation  to  subsidize  charities  that  do 
not  meet  the  human  health  and  welfare 
standards  set  forth  in  the  relevant 
Executive  Order.  These  regulations  in  no 
way  inhibit  solicitations  by  any 
organization  that  may  wish  to  conduct  a 
fund-raising  drive  other  than  in  the 
Federal  workplace.  Thus,  there  is  no 
regulatory  burden  placed  upon  ineligible 
agencies  and  the  burden  imposed  on 
participating  organizations  is  minimal, 
especially  in  light  of  the  extremely  cost- 
efficient  system  provided  for  the 
solicitation  of  Federal  personnel. 

(5)  Relevant  Federal  Rules  Duplicating, 
Overlapping  or  Conflicting  With  the 
Rule 

There  are  no  duplicating,  overlapping 
or  conflicting  Federal  rules  that  apply  to 
the  CFC. 

(6)  Differing  Compliance  or  Reporting 
Requirements 

The  campaign  arrangements  that  were 
used  in  1984  are  fundamentally 
inconsistent  with  Executive  Order  No. 
12404.  In  addition,  the  1984  rules,  which 
permitted  nearly  all  tax-exempt 
charities  to  solicit  funds  through  the 


CFC.  proved  unduly  controversial, 
disruptive  to  the  Federal  workplace,  and 
costly  to  administer. 

(7)  Clarification,  Consolidation  and 
Simplification  of  Compliance  and 
Reporting  Requirements 

As  has  been  noted,  the  new  rules 
would  revive  the  compliance  and 
reporting  requirements  for  small  entities 
that  were  contained  in  the  1983  rules. 

(aj  Use  of  Other  Standards 

Appropriate  alternative  standards  are 
not  available  that  would  impose  less 
burdensome  regulations. 

(9)  Exemption  of  Small  Entities  From 
Coverage 

Exemptions  from  coverage  for  small 
entities  is  not  practical  because  many  of 
the  eligible  voluntary  agencies  are  small 
entities,  and  exception  for  those  groups 
would  frustrate  the  major  purposes  of 
Executive  Order  No.  12404:  To  limit 
participation  to  human  health  and 
welfare  agencies  and  to  require  that 
eligible  organizations  meet  reasonable 
standards  of  financial  integrity  and 
public  accountability.  As  a  result  of  the 
above  Regulatory  Flexibility  Analysis,  I 
have  determined  that  the  rule  will  not 
have  any  significant  detrimental 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  5  CFR  Part  950 

Government  employees.  Charitable 
contributions. 

Accordingly,  OPM  amends  5  CFR  Part 
950  by  revising  it  to  read,  in  its  entirety, 
as  follows: 

PART  950— SOLICITATION  OF 
FEDERAL  CIVILIAN  AND  UNIFORMED 
SERVICES  PERSONNEL  FOR 
CONTRIBUTIONS  TO  PRIVATE 
VOLUNTARY  ORGANIZATIONS 

Subpart  A — General  Provisions 

Sec. 

950.101    Definitions. 

950.103    Establishment  and  objectives  of  the 

campaign. 
950.105    General  principles. 
950.107    Federal  policy  on  civic  activity. 

Subpart  B— Organization  of  ttie  Campaign 

950.201    The  Director. 

950.203    Heads  of  Federal  agencies. 

950.205    Local  Federal  cuordinating 

committees. 
950.207    Principle  combined  fund 

organization. 
950.209    Special  provisions  for  overseas  and 

military  campaigns. 
950.211     National  coordination  and  reporting. 
950.213    Appeals  from  decisions  of  local 

Federal  coordinating  committees. 


Subpart  C— Conduct  of  the  Campaign 

Sec 

950.301    Campaign  periods. 

950.303    Admission  of  eligible  voluntary 

agencies. 
950.305    Apphcation  procedures. 
950.307    Special  rules  applicable  to  the 

American  Red  Cross. 
950.309    Prohibition  of  misleading 

identification. 

Subpart  D— SoUcKation  and  Campaign 
Matertals 

950.401    Contributor's  information  leaflet. 
950.403    Order  of  listing  of  voluntary 

agencies. 
950.405    Other  campaign  publicity  materials. 
950.407    Coincident  non-campaign  activities. 

Subpart  E-Contributlona,  Dtetrlbutiona, 
and  Accounting 

950.501  Designation  of  contributions. 

950.503  Privacy  of  contributions. 

950.505  Election  as  to  means  of  giving. 

950.507  Contribution  card. 

950.509  Central  receipt  and  accounting  for 

contributions. 

950.511  Payroll  withholding. 

Authority:  E.O.  No.  12353  (March  23, 1982), 
47  FR  12785  (March  25, 1982).  3  CFR.  1982 
Comp.,  p.  139,  and  E.O.  No.  12404  (February 
la  1983),  48  FR  6685  (February  15, 1983). 

Subpart  A— General  Provisiona 

S  590.101    Deflnittons. 

(a)  "Combined  Federal  Campaign"  or 
"Campaign"  or  "CFC"  shall  mean  the 
fund-raising  program  established  and 
administered  by  the  Director  pursuant  to 
Executive  Order  No.  12353,  as  amended 
by  Executive  Order  No.  12404,  and  all 
subsidiary  units  of  such  program; 

(b)  "Community"  shall  mean  a 
community  that  is  defined  either  by 
generally  recognized  geographic  bounds 
or  by  its  relationship  to  an  isolated 
government  installation; 

(c)  "Direct  Contributions"  shall  mean 
gifts,  in  cash  or  in  donated  in-kind 
material,  given  by  individuals  and/or 
other  non-governmental  sources  directly 
to  the  spending  health  and  welfare 
organization. 

(d)  "Director"  shall  mean  the  Director 
of  the  United  States  Office  of  Personnel 
Management,  or  his  delegate; 

(e)  "Domestic  Area"  shall  mean  the 
several  United  States,  the  District  of 
Columbia^  and  the  Commonwealth  of 
Puerto  Rico. 

(f)  "Employee"  shall  mean  any  person 
employed  by  the  Government  of  the 
United  States  or  any  branch,  unit,  or 
instrumentality  thereof,  including 
persons  in  the  civil  service  and  in  the 
uniformed  services; 

(g)  "Federation"  or  "Federated  Group" 
shall  mean  a  voluntary  charitable  health 
and  welfare  agency  consisting  of  two  or 
more  other  voluntary  charitable  health 
and  welfare  agencies  and  organized  for 
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purposes  of  supplying  common  fund- 
raising  services  to  its  constituent 
members. 

(h)  "Indirect  Contributions"  shall 
mean  gifts,  in  cash  or  in  donated  in-kind 
material,  given  to  the  spending  health 
and  welfare  organizations  by  another 
health  and  welfare  organization,  but  not 
transfers,  dues,  or  other  funds  from 
affiliated  organizations  or  local.  State, 
or  Federal  governments. 

(i)  "Local  Federal  Coordinating 
Committee  or  "LFCC"  shall  mean  the 
group  of  Federal  officials  designated  by 
the  Director  to  conduct  the  CFC  in  a 
particular  community. 

(j)  "Overseas  Area"  shall  mean  areas 
other  than  the  domestic  area. 

(k)  "Overseas  Service  Organization" 
shall  mean  a  voluntary  charitable  health 
and  welfare  agency  whose  services  are 
rendered  exclusively  or  in  substantial 
preponderance  either  in  the  overseas 
area  or  in  direct  support  of  the  rescue, 
relocation,  and  lawful  resettlement  of 
persons  recognized  by  the  United  States 
Government  as  refugees  or  as  grantees 
of  political  asylum. 

(1)  'Principal  Combined  Fund 
Organization"  shall  mean  the  federated 
group  in  a  local  Con^bined  Federal 
Campaign  that  has  been  selected  to 
manage  and  administer  the  local 
Combined  Federal  Campaign,  subject  to 
the  direction  and  control  of  the  local 
Federal  Coordinating  Committee  and  the 
Director. 

(m)  "Voluntary  Charitable  Health  and 
Welfare  Agency"  or  "Voluntary 
Charitable  Agency"  or  "Voluntary 
Agency"  shall  mean  a  private,  non- 
profit, philanthropic  organization, 
support  for  which  is  consistent  with  the 
objectives  of  the  Combined  Federal 
Campaign  as  set  forth  in  Executive 
Order  No.  12404  and  §  950.103(b)  of 
these  rules,  and  which  meets  all 
eligibility  requirements  under  this  Part. 

§  950.103    EstablMmwnt  and  objecttves  of 
the  campaign. 

(a)  Establishment.  The  Combined 
Federal  Campaign  shall  be  the  single, 
comprehensive,  annual  charitable  fund- 
raising  appeal  conducted  in  Federal 
workplaces,  both  civiHan  and  military, 
around  the  worid.  It  shall  be  conducted 
each  year  under  the  leadership  of  the 
President  and  the  supervision  of  the 
Director.  In  communities  where  there 
are  200  or  more  Federal  personnel,  there 
shall  be  conducted  a  local  Combined 
Federal  Campaign,  and  no  other 
solicitations  for  the  benefit  of 
philanthropy  shall  be  permitted  in 
Federal  workplaces.  In  communities 
where  there  are  fewer  then  200  Federal 
personnel,  a  Combined  Federal 
Campaign  may  be  conducted  at  the 


discretion  of  the  Federal  managers  and 
commanders  in  charge.  Each  local  CFC 
shall  be  overseen  by  the  Director, 
conducted  by  the  local  Federal 
Coordinating  Committee,  and  managed 
by  an  organization  designated  as  the 
Principal  Combined  Fund  Organization. 
The  local  Federal  Coordinating 
Committee  for  each  local  CFC  shall 
establish  administrative  arrangements 
providing  for  the  individual  recognition 
of  each  participating  voluntary 
charitable  agency,  the  description  of 
each  voluntary  charitable  agency's 
services,  and  the  allocation  of 
contributions  in  accordance  with  the 
epxress  instructions  of  donors. 
Solicitions  shall  be  conducted 
exclusively  by  Federal  personnel  and 
only  Federal  personnel  shall  be 
solicited. 

(b)  Objectives.  The  objectives  of  the 
Combined  Federal  Campaign. shall  be  to 
lessen  the  burdens  of  government  and  of 
local  communities  in  meeting  needs  of 
human  health  and  welfare;  to  provide  a 
convenient  channel  through  which 
Federal  public  servants  may  contribute 
to  these  efforts;  to  encourage  maximum 
participation  and  generous  giving:  to 
minimize  or  eliminate  disruption  of  the 
Federal  workplace  and  costs  to  Federal 
taxpayers  that  such  fund-raising  may 
entail;  and  to  avoid  the  reality  and  the 
appearance  of  the  use  of  Federal 
resources  in  aid  of  fund-raising  for 
political  activity  or  advocacy  of  public 
policy,  lobbying,  or  philanthropy  of  any 
kind  that  does  not  directly  serve  needs 
of  human  health  and  welfare. 

§  950.105    General  principles. 

(a)  On-the-job  Solicitation.  In  order  to 
have  only  one  on-the-job  solicitation  by 
Federal  personnel  and  of  Federal 
personnel  in  the  Federal  workplace  each 
year,  individual  apjseals  shall  be 
combined  into  a  single  Combined 
Federal  Campaign  on  behalf  of 
charitable  purposes  in  conformance 
with  the  policies  and  procedures 
prescribed  in  this  Part. 

(b)  Campaign  Arrangements 
Established  Nationally.  Basic  campaign 
arrangements  shall  be  established  by 
the  Director.  Local  Federal  agency  heads 
and  local  Federal  Coordinating 
Committees  shall  not  vary  from  the 
arrangements  established  by  the 
Director  except  to  the  extent  that  local 
variations  are  expressely  provided  for  in 
this  Part. 

(c)  Number  of  Solicitations.  Not  more 
than  one  on-the-job  solicitation  of 
Federal  personnel  on  behalf  of 
charitable  purposes  shall  be  made  in 
any  year  at  any  Federal  location,  except 
in  the  case  of  an  emergency  or  disaster 


appeal  for  which  specific  prior  approval 
has  been  granted  by  the  Director. 

(d)  Solicitation  Methods.  Employee 
solicitations  shall  be  conducted  during 
duty  hours  using  methods  that  permit 
true  voluntary  giving  and  reserve  to  the 
individual  the  option  of  disclosing  any 
gift  or  keeping  it  confidential. 

(e)  Off-the-Job  Solicitation.  Many 
worthy  voluntary  agencies  do  not 
participate  in  the  on-the-job  program 
because  they  do  not  wish  to  join  in  its 
coordinated  arrangements  or  because 
they  cannot  meet  the  requirements  for 
eligibility  established  by  Executive 
Order  No.  12404.  Such  volunatry 
agencies  may  solicit  Federal  employees 
at  their  homes  and  elsewhere  outside 
the  Federal  workplace  as  they  do  other 
citizens  of  the  community,  including 
through  union,  veteran,  civic, 
professional,  poUtical,  legal  defense. 
philanthropic,  and  other  private 
organizations,  in  addition,  hmited 
arrangements  may  be  made  for  off-the- 
job  sohcitations  on  military  installations 
and  at  entrances  to  Federal  buildings,  as 
follows: 

(1)  Family  Quarters  on  Military 
Installations.  Voluntary  agencies  may 
be  permitted  to  solicit  at  private 
residences  or  at  family  quarters  in 
unrestricted  areas  of  military 
installations  at  the  discretion  of  the 
local  commander.  Such  solicitation  shall 
not.  however,  be  conducted  by  military 
or  civilian  personnel  in  their  official 
capacities,  whether  during  duty  or  non- 
duty  hours,  nor  may  such  solicitation  be 
conducted  as  a  project  officially 
sponsored  by  the  command.  This 
restriction  is  not  intended  to  prohibit  or 
to  discourage  military  and  civilian 
personnel  from  participating  as  private 
citizens  in  the  activities  of  voluntary 
agencies  during  their  off-duty  hours. 

(2)  Public  Entrances  of  Federal 
Buildings  and  Installations.  Voluntary 
agenices  that  engage  in  limited  or 
specialized  methods  of  solicitation, 
including,  but  not  limited  to.  the  sale  of 
poppies  and  similar  tokens  by  veterans' 
organizations,  may  be  permitted  to 
solicit  at  public  entrances  or  in  public 
concourses  of  Federal  buildings  or 
installations  that  are  normally  open  to 
the  general  public.  Solicitation  privileges 
in  such  cases  shall  be  governed  by  rules 
and  policies  of  the  General  Ser\'ices 
Administration  pursuant  to  the  Pubhc 
Buildings  Cooperative  Use  Act  of  1976. 
Pub.  L  94-541,  40  U.S.C.  490(a)(17),  as 
amended:  41  CFR  Subpart  101-20.3— 
Conduct  on  Federal  Property:  41  CFR 
Subpart  101-20.7 — Occasional  Use  of 
Public  Areas  in  Public  Buildings:  or 
other  applicable  legal  authorities. 
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(f)  Prohibited  Discrimination.  The 
Campaign  is  a  means  for  promoting  true 
voluntary  charity  among  members  of  the 
Federal  community.  Because  of  the 
participation  of  the  Government  in 
organizing  and  carrying  out  the 
Campaign,  all  kinds  of  discrimination 
prohibited  by  law  to  the  Government 
must  be  proscribed  in  the  Campaign. 
Accordingly,  discrimination  for  or 
against  any  individual  or  group  on 
account  of  race,  color,  religion,  sex, 
national  origin  of  citizens,  age, 
handicap,  or  political  afHliation  is 
prohibited  in  all  aspects  of  the 
management  and  execution  of  the 
Campaign.  Nothing  herein  shall  deny 
eligibility  to  any  voluntary  agency, 
which  is  otherwise  eligible  under  this 
Part  to  participate  in  the  Campaign, 
merely  because  such  voluntary  agency 
is  organized  by,  on  behalf  of,  or  to  serve 
persons  of  a  particular  race,  color, 
religion,  sex,  national  origin,  age,  or 
handicap. 

(g)  Prohibited  Coercion.  True 
voluntary  giving  is  of  the  essence  of 
Federal  fund-raising  activities.  Actions 
that  do  not  allow  free  choices  or  create 
the  appearance  that  employees  do  not 
have  a  free  choice  to  give  or  not  to  give, 
or  to  publicize  their  gifts  or  to  keep  them 
confidential,  are  contrary  to  Federal 
fund-raising  policy.  The  following 
activities,  in  particular,  offend  Federal 
fund-raising  policy  and  are  not 
permitted  in  the  Combined  Federal 
Campaign: 

(1)  Solicitation  by  supervisors  of 
employees  supervised:  . 

(2)  Setting  100%  participation  goals; 

(3)  Providing  and  using  contributor 
lists  for  purposes  other  than  the  routine 
collection  and  forwarding  of 
contributions  and  installment  pledges: 

(4)  Establishing  personal  dollar  goals 
and  quotas:  and 

(5)  Developing  and  using  lists  of 
nonconlributors. 

(h)  Responsible  Conduct.  In  the  event 
that  a  voluntary  agency  fails  to  adhere 
to  the  requirements  or  to  the  policies 
and  procedures  established  in  and  under 
this  Part,  upon  reasonable  notice  and  an 
opportunity  to  be  heard,  its  privilege  to 
receive  gifts  through  a  local  Combined 
Federal  Campaign  may  be  withdrawn 
by  a  local  Federal  Coordinating 
Committee,  and  its  privileges  with 
respect  to  one.  several,  or  all  local 
Campaigns  may  be  curtailed  or 
withdrawn  by  the  Director. 

§  950. 107    Federal  policy  on  civtc  acttvity. 

Federal  personnel  shall  be  encouraged 
to  participate  actively  in  the  work  of 
voluntary  agencies — as  members  of 
policy  boards  or  committees,  heads  of 
local  campaign  units,  or  volunteer 


workers — to  the  extent  consistent  with 
law,  Federal  agency  policy,  and  prudent 
use  of  official  time,  l^ey  shall  also  be 
encouraged  to  devote  private  time  to 
such  volunteer  work. 

Subpart  B— Organization  of  tha 
Campaign 

$950^1    TlwDlrMtor. 

(a)  Policy-making.  Under  Executive 
Orders  No.  12353  (March  23, 1982), 
Charitable  Fund-Raising.  and  No.  12404 
(February  10. 1983),  Charitable  Fund- 
Raising.  the  Director  shall  establish 
charitable  fund-raising  policies  and 
procedures  in  the  Executive  Branch  and 
may,  in  consultation  with  designated 
leaders  from  the  Legislative  and  Judicial 
Branches,  coordinate  the  activities  of 
the  Executive  Branch  with  the  charitable 
fund-raising  programs  conducted  in  the 
other  Branches.  The  Director  may,  from 
time  to  time,  seek  the  advice  of 
Executive  Branch  departments  and 
agencies  and  of  appropriate  and 
interested  persons  and  organizations. 
The  Director  may  authorize  the  conduct 
of  demonstration  CFC  projects  in  one  or 
more  communities  to  test  arrangements 
differing  from  those  specified  in  this  Part 
for  the  conduct  of  fund-raising  activities 
in  Federal  agencies. 

(b)  Operations.  In  accordance  with 
applicable  law  and  these  regulations, 
the  Director  shall: 

(1)  Establish  general  policy  governing 
the  Combined  Federal  Campaign; 

(2)  Determine  the  annual  general 
Campaign  period  and  fix  the  times  when 
all  applications  and  other  submissions 
permitted  and  required  by  the  Part  shall 
be  filed; 

(3)  Establish  local  Combined  Federal 
Campaigns  and  establish  or  recognize 
local  Federal  Coordinating  Committees; 

(4)  Certify  the  eligibility  of  applicant 
federated  groups  and  overseas  service 
organizations; 

(5)  Decide  timely,  perfected  appeals 
taken  from  decisions  of  local  Federal 
Coordinating  Committees; 

(6)  Report  periodically  to  the 
President  and  to  the  men  and  women  of 
the  armed  and  civilian  services  on  the 
accomplishments  of  the  Combined 
Federal  Campaign:  and 

(7)  Exercise  general  supervision  over 
all  operations  of  the  Combined  Federal 
Campaign,  and  take  all  steps  that  may 
be  necessary  and  proper  to  ensure  the 
achievement  of  its  objectives. 

§950.203    HMds  of  Fedoral  agmclM. 

(a)  Notional  Level.  In  accordance  with 
applicable  law  and  these  regulations, 
and  in  consultation  with,  and  under  the 
guidance  of.  the  Director,  the  head  of 


each  Federal  Executive  department  and 
agency  shall: 

(1)  Ensure  that  voluntary  fund-raising 
within  the  Federal  agency  is  conducted 
in  accordance  with  the  policies  and 
procedures  prescribed  by  this  Part; 

(2)  Designate  a  top-level  representive 
as  Fund-Raising  Program  Coordinator  to 
work  with  the  Director  as  necessary  in 
the  administration  of  the  fund-raising 
program  within  the  Federal  agency; 

(3)  Ensure  full  participation  and 
cooperation  in  local  fund-raising 
campaigns  by  all  installations  of  the 
Federal  agency; 

(4)  Ensure  that  the  policy  of  voluntary 
giving  and  clear  employee  choice  is 
upheld  during  the  fund-raising 
campaign;  and 

(5)  Provide  a  mechanism  to  hear  and 
adjust  employee  complaints  of  undue 
pressure  and  coercion  in  Federal  fund- 
raising.  Federal  agencies  shall  establish 
procedures  and  assign  responsibility  for 
the  investigation  of  such  comphints. 
Personnel  offices  shall  be  responsible 
for  informing  employees  of  the  proper 
organization  channels  for  pursuing  such 
complaints. 

(b)  Local  Level.  In  accordance  with 
applicable  law  and  these  regulations, 
and  under  the  guidance  of  the  Director, 
heads  of  local  Federal  offices  and 
installation  shall: 

(1)  Cooperate  with  the  Director  and 
with  representatives  of  the  local  Federal 
Coordinating  Committee,  the  Principal 
Combined  Fund  Organization,  and  local 
Federal  officials  in  organizing  local 
Federal  campaigns: 

(2)  Undertake  official  campaigns 
within  their  offices  or  installations  and 
provide  active  and  vigorous  support 
with  equal  emphasis  for  each  authorized 
campaign; 

(3)  Ensure  that  personal  solicitations 
on  the  job  are  organized  and  conducted 
in  accordance  with  these  regulations; 
and 

(4)  Ensure  that  authorized  campaigns 
are  kept  within  reasonable 
administrative  limits  of  official  time  and 
expense. 

§  950.205    Local  Fadaral  coordinating 
committeas. 

(a)  Establishment.  The  Director  shall, 
from  time  to  time,  designate  local 
Federal  communities  for  purposes  of  the 
Combined  Federal  Campaign,  and  shall 
establish  for  each  such  local  community 
a  local  Federal  Coordinating  Committee. 
The  Director  may  designate  a  Federal 
Executive  Board,  a  Federal  Executive 
Association,  a  Federal  Business 
Association,  a  Fund-Raising  Program 
Coordinating  Committee,  or  a  similar 
body  as  a  local  Federal  Coordinating 
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Committee.  There  shall  be  only  one 
local  Federal  Coordinating  Committee 
for  each  local  Combined  Federal 
Campaign:  subject  to  the  approval  of  the 
Director,  two  or  more  local  Federal 
Coordinating  Committees  may  enter  into 
agreements  respecting  the  coordination 
of  their  respective  campaigns  and  the 
sharing  of  administrative  resources.  No 
person  shall  serve  on  a  local  Federal 
Coordinating  Committee  who  is  not  an 
officer  or  employee  of  the  United  States, 
nor  shall  any  person  holding  any 
position  of  leadership,  trust,  or  profit  in 
the  Principal  Combined  Fund 
Organization  serve  on  a  local  Federal 
Coordinating  Committee. 

(b)  Representation  of  Management 
and  Employee  Organizations.  Because 
the  Combined  Federal  Campaign 
represents  the  philanthropic  undertaking 
of  the  Federal  community  as  a  whole,  it 
is  appropriate  for  the  local  Federal 
Coordinating  Committee  to  include 
among  its  members  the  heads  and 
commanders  of  major  Federal  officers 
and  installations  within  the  local  CFC 
community  and  the  leaders  of  major 
Federal  unions  and  other  employee 
organizations,  or  their  respective 
delegates.  In  cases  where  a  body 
designated  by  the  Director  to  serve  as 
the  local  Federal  Coordinating 
Committee  does  not  include  such 
representation,  it  is  appropriate  for  that 
body  to  invite  such  leaders  to  serve  with 
it  as  the  local  Federal  Coordinating 
Committee. 

(c)  Powers  and  Duties.  In  accordance 
with  applicable  law  and  these 
regulations,  and  under  the  guidance  of 
the  Director,  local  Federal  Coordinating 
Committees  shall: 

(1)  Be  known  for  purposes  of  the  CFC 
as  the  "Federal  Coordinating  Committee 
for  the  Combined  Federal  Campaign  of 

■ ."  where  the  name  of  the 

local  community  is  set  out  in  lieu  of  the 
blank  space: 

(2)  Elect  such  officers,  form  such 
committees,  and  keep  such  books  and 
records  as  shall  be  necessary  and 
proper 

(3)  Designate  and  supervise  the 
Principal  Combined  Fund  Organization, 
and  determine  or  approve  the  amount, 
or  the  formula  for  determining  the 
amount,  of  the  defrayal  of  its 
administrative  expenses  provided  that 
said  amount  shall  not  be  determined  as 
a  percentage  of  contributions: 

(4)  Fix  the  specific  period,  with  the 
general  period  fixed  by  the  Director,  for 
the  conduct  of  the  local  CFC; 

(5)  Accept  the  certifications  of  the 
Director  of  the  eligibUty  of  federated 
groups  and  overseas  service 
organizations; 


(6)  Grant  the  applications  for 
admission  of  eligible  voluntary 
charitable  agencies: 

(7)  Publish  a  Contributor's  Information 
Leaflet  containing  a  list  of  all  eligible 
voluntary  charitable  agencies; 

(8)  Publish  a  Contribution  Card: 

(9)  Organize  networks  of  solicitors: 

(10)  Disseminate  information  about 
the  Campaign: 

(11)  Arrange  for  the  proper  receipt, 
distribution,  and  accounting  of  gifts  and 
pledges: 

(12)  Police  the  local  Campaign  to 
ensure  its  freedom  from  coercive,  unfair, 
or  misleading  conduct  and  its 
compliance  with  these  regulations: 

(13)  Report  the  results  promptly  and 
accurately  to  the  Director  and  to  the 
men  and  women  of  the  armed  and 
civilian  services  in  the  local  Federal 
community; 

(14)  Adhere  to  the  decisions  and 
instructions  of  the  Director:  and 

(15)  Exercise  general  supervision  over 
all  operations  of  the  local  Combined 
Federal  Campaign,  and  take  all  steps 
that  may  be  necessary  and  proper  to 
ensure  the  achievement  of  the  objectives 
thereof. 

§  950.207    Principal  combined  fund 
organization. 

(a)  Designation  ofPCFO.  (1)  The  local 
Federal  Coordinating  Committee  each 
year  shall  designate  as  the  Principal 
Combined  Fund  Organization  whichever 
applicant  organization  that  it  finds  to  be. 
at  the  time  of  application,  the  federated 
group  present  in  the  local  CFC 
community  that — 

(i)  Provides  through  one  specific, 
annual  public  solicitation  of  funds  in 
that  community  the  greatest  support  for 
voluntary  charitable  agencies  that 
depend  upon  public  subscriptions  for 
support:  and 

(ii)  In  the  judgment  of  the  local 
Federal  Coordinating  Committee,  will 
provide  most  effectively  and  least 
expensively  such  campaign  services  and 
administrative  support  as  may  be 
necessary  for  the  achievement  of  the 
objectives  of  the  Combined  Federal 
Campaign. 

(2)  In  making  its  findings,  the  local 
Federal  Coordinating  Committee  shall 
consider  the  following  factors — 

(i)  The  information  required  to  be 
furnished  in  the  application  for 
designation  as  Principal  Combined  Fund 
Organization;  and 

(ii)  Such  other  information  as  the  local 
Federal  Coordinating  Committee  shall 
deem  appropriate. 

(3)  No  local  Federal  Coordinating 
Committee  shall  serve  as  a  Principal 
Combined  Fund  Organization. 


(4)  The  Principal  Combined  Fund 
Organization  shall  be  known  as  the 
"Principal  Combined  Fund  Organization 
for  the  Combined  Federal  Campaign  of 

,"  where  the  name  of  the 

local  community  is  set  out  in  lieu  of  the 
blank  space. 

(b)  Contents  ofPCFO  Application. 
Applications  for  designation  as  Principal 
Combined  Fund  Organization  shall 
include  the  following: 

(1)  The  names  of  the  voluntary 
agencies  in  the  community  that  rely  on 
the  applicant  organization  for  financial 
support  and  that  meet  the  eligibility 
criteria  set  forth  in  this  Part; 

(2)  The  boundaries  of  the  area 
covered  by  the  public  donation 
solicitation  of  the  applicant 
organization; 

(3)  The  number  of  dollars  raised  in  the 
local  CFC  community  by  the  applicant 
during  its  last  completed  annual  public 
solicitation  for  funds; 

(4)  The  percentage  of  such  dollars 
disbursed  to  the  voluntary  agencies: 

(5)  A  statement  of  its  agreement  to 
transmit  contributions,  as  designated  by 
Federal  employees,  to  all  voluntary 
agencies  admitted  to  the  local 
Campaign,  less  only  the  sums  approved 
for  the  defrayal  of  administrative  costs: 

(6)  A  certification  that  it  and  its 
participating  member  organizations  are 
in  compliance  with  all  applicable 
requirements  specified  in  this  Part; 

(7)  A  statement  or  description  of  the 
amount,  or  formula  for  determining  the 
amount,  if  any,  proposed  to  be  charged 
by  the  applicant  organization  for 
defrayal  of  its  administrative  costs:  and 

(8)  A  statement  that  the  applicant  is 
organized,  able,  and  willing  to  provide 
all  necessary  services  and  support  to  the 
local  Federal  Coordinating  Committee 
for  the  successful  conduct  of  the  local 
Combined  Federal  Campaign  in 
conformance  with  the  requirements  of 
this  Part  and  the  policies  and 
procedures  prescribed  hereunder. 

(c)  Functions.  In  accordance  with 
applicable  law  and  with  these 
regulations,  and  under  the  guidance  and 
control  of  the  Director  and  the  local 
Federal  Coordinating  Committee,  the 
Principal  Combined  Fund  Organization 
shall: 

(1)  Print  and  distribute  the  local 
Campaign  literatiu'e  and  contribution 
card: 

(2)  Receive  and  account  for 
contributions  from  donors; 

(3)  Transmit  donations  to 
beneficiaries; 

(4)  Defray  proper  administrative 
expenses  from  Campaign  proceeds,  in 
accordance  with  agreements  with,  and 
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the  instruction  of,  the  local  Federal 
Coordinating  Committee; 

(5)  Report  completely  and  promptly  to 
the  local  Federal  Coordinating 
Committee  on  all  activities; 

(6]  Manage  the  Campaign  fairly  and 
equitably,  consider  advice  from  other 
voluntary  charitable  agencies,  respond 
to  reasonable  requests  for  information 
from  other  voluntary  agencies  and  the 
general  public,  and  consult  periodically, 
without  favoritism,  with  other  voluntary 
charitable  agencies; 

(7)  Keep  its  own  organizational  funds, 
accounts,  and  activities  strictly  separate 
from  its  funds,  accounts,  and  activities 
as  Principal  Combined  Fund 
Organization; 

(8)  Receive  all  gifts  not  otherwise 
designated  for  other  recipients  and 
distribute  such  gifts  in  accordance  with 
its  internal  policies  and  the  needs  of  the 
local  CFC  community;  and 

(9)  Perform  such  other  tasks  as  the 
Director  and  the  local  Federal 
Coordinating  Committee  may,  from  time 
to  time,  direct. 

(d)  Audits.  The  records  and  accounts 
of  the  Principal  Combined  Fund 
Organization  shall  be  audited  annually 
for  the  benefit  of  the  local  Federal 
Coordinating  Committee.  The  costs  of 
such  audit  shall  be  deemed  a  proper 
Campaign  expense  and  defrayed  by 
Campaign  proceeds.  The  audit  may  be 
performed  by  an  accountant  retained 
generally  by  the  Principal  Combined 
Fund  Organization  provided  that  such 
accountant  be  a  certified  public 
accountant'  otherwise  the  audit  shall  be 
performed  by  an  independent  aiiditor 
selected  by  the  local  Federal 
Coordinating  Committee. 

(e)  Revocation  of  designation.  In  the 
event  that  the  Principal  Combined  Fund 
Organization  fails  to  discharge  its 
functions  lawfully  or  properly,  or  fails  to 
manage  the  Campaign  fairly  and 
equitably,  then  the  local  Federal 
Coordinating  Committee  or  the  Director 
may  revoke  its  designation  as  the 
Principal  Combined  Fund  Organization. 

§950.209    SpMtatprevWonsforovmveas 


(a)  Overseas  Campaign.  A  Combined 
Federal  Campaign  shall  be  authorized 
for  all  activities  and  installations  of  the 
Department  of  Defense  in  the  overseas 
area. 

(1)  The  local  Federal  Coordinating 
Committee  for  the  DOD  Overseas  CPC 
shall  designate  the  Principal  Combined 
Fund  Organization  for  the  DOD 
Overseas  CFC.  which  may  be  the 
National  Voluntary  Organizatitms 
Campai^  CoBunittee  or  any  vohintary 
agency  that  the  local  Federal 
Coordinating  Committee  for  tiw  DOD 


Overseas  CFC  deems,  in  its  discretion, 
mostly  likely  to  meet  the  standards  set 
forth  herein  for  the  designation  of  a 
Principal  Combined  Fund  Organization. 

(2)  A  voluntary  charitable  agency  that 
meets  all  eligibility  criteria  apphcable 
under  this  Part,  other  than  those  criteria 
pertaining  to  local  eligibility,  and  that  is 
also  a  member  of  a  national  federated 
group  certified  under  §  950.303te)(l) 
may,  upon  application,  be  admitted  to 
the  DOD  Overseas  CFC. 

(3)  For  good  cause,  and  upon 
application  by  the  Secretary  of  Defense 
or  the  local  Federal  Coordinating 
Committee  for  the  DOD  Overseas  CFC 
the  Director  may  waive  the  applicability 
to  the  DOD  Overseas  CFC  of  a 
regulation  prescribed  in  this  Part. 

(bj  Overseas  Campaigns  Among 
Civilian  Personnel.  Federal  agencies, 
other  than  the  Department  of  Defense, 
that  have  heretofore  deemed  their 
overseas  personnel  to  be  located  in  the 
National  Capital  Area  for  purposes  of 
the  Combined  Federal  Campaign  may 
continue  to  do  so.  Agencies,  other  than 
the  Department  of  Defense,  that  have 
not  heretofore  done  this,  may  also  do  so. 

(c)  On-Base  or  On-Post  Health  and 
Welfare  Activities.  On-base  or  on-post 
morale,  health,  welfsu-e,  and  recreational 
activities  confined  to  a  military 
installation  may  be  supported  through 
the  CFC. 

§  950.21 1    NatkMWI  coordination  and 
reporting. 

(a)  The  OfHce  of  the  Assistant  to  the 
Deputy  Director  for  Regional  Operations 
[hereinafter,  "(Mice  of  Regional 
Operations"),  of  the  United  States  Office 
of  Personnel  Management,  shall  be 
responsible,  under  the  Director,  for  CPC 
arrangements. 

(b)  Each  local  Federal  Coordinating 
Committee  is  required  to  notify  the 
Office  of  Regional  Operations  of  its 
campaign  area,  its  chariman's  name  and 
address,  and  the  name  and  address  of 
the  organization  centrally  receiving  and 
accounting  for  contributions. 

(c)  All  chairmen  of  local  Federal 
Coordinating  Committees  shall  furnish, 
in  the  form  prescribed  by  the  Director, 
reports  of  campaign  results  to  the  Office 
of  Regional  Operations  by  January  15  of 
each  year. 

(d)  All  local  activities  shall  be 
coordinated  with  the  national  campaign 
under  policies  and  prooet^ireB  issued  by 
the  Director  through  the  Federal 
Personnei  Manual  system,  a  handbook 
of  instructions,  and  other  appropriate 
instruments. 


§950.213    Appalls  from  decWona  of  locat 
Federal  coordinating  coiiiinttteei. 

(a)  Any  decision  of  a  local  Federal 
Coordinating  Committee  that  is 
appealed  to  the  Director  by  any 
charitable  agency  or  charitable 
federated  group,  or  by  any  applicant  for 
solicitation  privileges  in  a  local 
campaign,  shall  be  given  due  weight  by 
the  Director. 

(1]  any  such  appeal  shall  be  looked 
upon  with  disfavor  unless  it  raises  a 
sustantial  question  of  fairness, 
construction  of  these  regulations,  or 
application  of  the  pohcies,  procedures, 
directives,  and  guidance  of  the  Director. 

(2]  Unless  the  Director  orders 
otherwise,  all  burdens  of  proof,  of 
persuasion,  and  of  going  forward  shall 
be  borne  by  the  appellant. 

(3]  an  appeal  may  be  dismissed  as 
untimely  uiiless  it  is  received  by  the 
Director  within  ten  (10)  days  after  the 
date  of  which  the  appellant  has  received 
actual  or  constructive  notice  of  the 
decision  from  which  the  appeal  is  taken. 

(4)  Every  appeal  shall  be  submitted  in 
writing  and  shall  set  forth:  (i)  A  concise 
statement  of  the  decision  from  which  the 
appeal  is  taken;  (ii)  the  grounds  for  the 
appeal;  and  (iii)  the  relief  sought  by  the 
appellant. 

(5)  Every  appeal  shall  be  accompanied 
by  written  certification  that  copies 
thereof  have  been  served  upon  the  local 
Federal  Coordinating  Coamittee  and 
any  other  proper  party  in  interest  whose 
participation  in  the  appeal  may  be 
appropriate  for  the  just  disposition 
thereof. 

{b)  The  local  Federal  Coordinating 
Committee  and  any  other  proper  party 
in  interest  may  respond  to  the  appeal. 

(1)  Every  response,  to  the  timely,  shall 
be  received  by  the  Director  within  five 
days  after  the  date  of  wfaidi  the 
respondent  has  received  actual  or 
constructive  notice  of  the  appeal. 

(2)  Every  response  shall  be  submitted 
in  writing  and  shall  set  forth  a  concise 
statement  of  the  facts  and  arguments 
that  the  respondent  believes  are 
material. 

(3)  Every  response  shall  be 
accompanied  by  written  certification 
that  copies  thereof  have  been  served 
upon  the  appellant  and  any  other  proper 
party  in  interest. 

(c)  A  decision  of  a  local  Federal 
Coordinating  Committee  appealed  to  the 
Director  shall  be  considered  affirmed  if 
the  Director  does  not  reverse  or  modify 
that  decision  within  10  deys  of  OFM's 
receipt  of  the  appeal  or  of  the  timely 
respome  of  the  local  Federal 
Coordinating  Committee,  whichever 
occurs  later. 
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(d)  The  Director  may,  for  good  cause, 
extend  or  shorten  the  time  limits  set 
forth  in  this  section  and  waive 
requirements  for  written  submissions 
and  proofs  of  service. 

(e)  The  Director  may,  in  his  sole 
discretion,  review  any  decision  of  a 
local  Federal  Coordinating  Committee 
and  stay  any  decision  of  a  local  Federal 
Coordinating  Committee  pending  his 
review  thereof.  All  decisions  of  the 
Director  shall  be  final,  and  shall  be 
executed  forthwith  by  the  local  Federal 
Coordinating  Committee,  or  by  such 
other  person  or  entity  as  the  Director 
may  direct  to  do  so. 

(f)  In  computing  any  period  of  time 
prescribed  or  allowed  under  this  Part, 
the  last  day  of  the  period  so  computed 
shall  be  included,  unless  it  is  a 
Saturday,  Sunday,  or  a  legal  holiday,  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  that  is  not  a 
Saturday,  Sunday,  or  legal  holiday. 

Subpart  C— Conduct  of  the  Campaign 

§  950.301    Campaign  periods. 

The  general  period  during  which  local 
Combined  Federal  Campaigns  shall  be 
conducted  shall  commence  on 
September  1  of  each  year  and  shall  end 
on  November  30  thereof,  unless  the 
Director  shall,  in  a  particular  year,  fix 
other  dates  for  the  general  period  and 
publish  notice  thereof  in  the  Federal 
Register.  Each  local  CFC  shall  be 
conducted  for  a  speciHc  period  of  six 
weeks,  fixed  by  the  local  Federal 
Coordinating  Committee,  during  the 
general  period.  No  local  CFC  shall 
commence  before  the  beginning  date  of 
the  general  period,  nor  shall  any  local 
CFC  conclude  after  the  ending  date  of 
the  general  period.  The  Director  may,  for 
good  cause,  extend  the  general  period 
during  which  any  or  all  local  CFCs  shall 
be  conducted;  notice  thereof  shall  be 
published  in  the  Federal  Register  as 
soon  as  is  practicable  after  the  Director 
has  determined  to  extend  such  general 
period.  A  local  Federal  Coordinating 
Committee  may.  for  good  cause,  extend 
beyond  the  time  of  six  weeks  the 
specific  period  within  the  general  period 
during  which  the  local  Campaign  is 
conducted. 

§  950.303    AdmtMlon  of  ellglbia  voluntary 
agenctM. 

(a)  General  Provisions.  All  eligible 
voluntary  charitable  agencies  that  apply 
for  admission  to  the  Combined  Federal 
Campaign  shall  be  admitted.  Admission 
shall  entail  the  privileges,  in  accordance 
with  these  regulations,  of  being  listed 
and  described  in  CFC  literature  and  of 
receiving  aU  gifts,  less  amounts 
necessary  to  the  defrayal  of 


administrative  expenses,  designated  by 
donors  for  the  recipient. 

(b)  Substantive  Eligibility 
Requirements.  (1)  To  be  eligible  for 
admission  to  the  Combined  Federal 
Campaign  in  any  community,  an 
organization  shall,  in  addition  to 
satisfying  any  other  applicable 
eligibility  criteria: 

(i)  Be  organized  and  operated  for  the 
purpose  of  rendering,  or  of  materially  or 
financially  supporting  the  rendering'  of, 
one  or  more  of  the  following  services 
directly  to,  and  for  the  direct  benefit  of. 
human  beings: 

(A)  Delivery  of  health  care  to  ill  or 
infirm  individuals; 

(B)  Education  and  training  of 
personnel  for  the  delivery  of  health  care 
to  ill  or  infirm  individuals; 

(C)  Health  research  for  the  benefit  of 
ill  or  infirm  individuals; 

(Dl  Delivery  of  education,  training, 
and  care  to  physically  and  mentally 
handicapped  individuals; 

(E)  Treatment,  care,  rehabilitation, 
and  counseling  of  juvenile  delinquents, 
criminals,  released  convicts,  persons 
who  abuse  drugs  or  alcohol,  persons 
who  are  victims  of  intra-family  violence 
or  abuse,  persons  who  are  otherwise  in 
need  of  social  adjustment  and 
rehabilitation,  and  the  families  of  such 
persons; 

(F)  Relief  of  victims  of  crime,  war. 
casualty,  famine,  natural  disasters,  and 
other  catastrophes  and  emergencies; 

(G)  Neighborhood  and  community- 
wide  services  that  directly  assist  needy, 
poor,  and  indigent  individuals,  including 
provision  of  emergency  relief  and 
shelter,  recreation,  transportation,  the 
preparation  and  delivery  of  meals, 
educational  opportimities.  and  job 
training; 

(H)  Legal  aid  services  that  are 
provided  to  needy,  poor,  and  indigent 
individuals  solely  because  of  their 
inability  to  afford  legal  counsel  and 
without  a  policy  or  practice  of 
discrimination  for  or  against  the  kind  of 
cause,  claim,  or  defense  of  the 
individual: 

(I)  Protection  of  families  that,  on 
accoimt  of  need,  poverty,  indigence,  or 
emergency,  are  in  long-term  or  short- 
term  need  of  family,  child-care,  and 
maternity  services,  child  and  marriage 
counseling,  foster  care,  and  guidance  or 
assistance  in  the  management  and 
maintenance  of  the  home  and 
household; 

(J)  Relief  of  needy,  poor,  and  indigent 
infants  and  children,  and  of  orphans, 
including  the  provision  of  adoption 
services; 

(K)  Relief  of  needy,  poor,  and  indigent 
adults  and  of  the  elderly; 


(L)  Assistance,  consistent  with  the 
mission  of  the  Department  of  Defense,  to 
members  of  the  armed  forces  and  their 
families; 

(M)  Assistance,  consistent  with  the 
mission  of  the  Federal  agency  or  facility 
involved,  to  members  of  its  staff  or 
service  who,  by  reason  of  geographic 
isolation,  emergency  conditions,  injury 
in  the  line  of  duty,  or  other 
extraordinary  circumstances,  have 
exceptional  health  or  welfare  needs;  or 

(N)  Lessening  of  the  burdens  of 
government  with  respect  to  the 
provision  of  any  of  the  foregoing 
services; 

(ii)  Meet  all  eligibility  requirements 
established  in  this  Part;  and  be  able  to 
show  that  it  met  all  such  requirements 
for  the  full  fiscal  year  of  the 
organization  for  the  period  immediately 
preceding  the  closing  date  established 
by  the  Director  for  the  submission  of  its 
application  for  admission  to  the 
Combined  Federal  Campaign  for  a 
particular  yean 

(iii)  Be  organized  under  the  laws  of 
the  United  States  or  of  a  State;  be 
subject  to  the  jimsdiction  and  laws  of 
the  United  States;  be  an  organization 
described  in,  and  qualifying  under,  26. 
U.S.C.  501(c)(3):  not  be  an  "action 
organization"  with  the  meaning  of  26 
CFR  I.501(c)(3}-1(3):  and  be 
organizations  to  which  contributions 
may  be  tax  deductible  to  the  donor 
under  26  U.S.C.  170; 

(iv)  Not  participate  in.  or  intervene 
directly  or  indirectly  in  any  political 
campaign  of  behalf  of  or  in  opposition  to 
any  candidate  for  public  office,  or  on 
behalf  of  any  side  or  position  in  a  public 
referendum,  initiative,  or  similar 
procedure:  and 

(v)  Except  as  provided  in  5  CFR 
950.303(b)(4),  have  articles  of 
organization  that  do  not  expressly 
empower  the  organization  to,  and  the 
organization  does  not,  expend  more 
than  the  proportions  set  forth  in  5  CFR 
g50.303(b](2)  of  its  total  expenditures  on 
any  or  all  of  the  foUoMring  activities: 

(A)  Activities  that  are  not  in 
furtherance  of  the  purposes  set  forth  in  5 
CFR  950.303(b){l)(i): 

(B)  Activities  (other  than  activities 
directly  related  to  the  organization's 
participation  in  the  Combined  Federal 
Campaign)  for  purposes  of  influencing 
legislation  or  rulemaking  at  any  level  of 
Federal,  State,  or  local  government;  and 

(C)  Activities  for  purposes  of  Utigation 
(including  contributing  to  the  expenses 
thereof),  other  than  litigation  undertaken 
as  a  necessary  part  of  the  provision  of 
legal  aid  services  as  set  forth  in  5  CFR 
950.303(b)(l)(i)(H):  provided  that  the 
activities  described  in  this  subsection  (5 
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CFR  950.303(b)(lHv){C)]  thaU  nol 
include  activities  to  protect  tiie 
existence  of  the  orgaoization,  its  tax 
exempt  status,  its  participation  in  the 
Combined  Federal  Campaign,  or  its  own 
direct  and  private  interests,  as  opposed 
to  the  interests  of  the  causes  or  policy 
goals  that  it  supports. 

(2)  The  maxirauni  level  of 
expenditures  permitted  %vithout 
disqualifying  an  organization  from 
participation  in  the  Comnbined  Federal 
Campaign  shall  be  15%  of  the 
organization's  total  annual 
expenditures;  provided  that  the  level  of 
expenditures  thus  made  in  the 
aggregate,  or  any  and  all  activities 
identified  in  5  CFR  950.303(b)(l)tv)  may 
not,  in  any  one  year,  exceed  the  sum  of 
$1,000,000;  &n^  provided  further  that  no 
more  than  one-fourth  of  the  maximum 
level  of  expenditures  thus  made  may  be 
expended  in  any  one  year  as  grass  roots 
expenditures. 

(3)  For  purposes  of  the  preceding 
paragraph  (5  CFR  950.303tb)(25),  the 
following  definitions  shall  apply: 

(i)  The  term  "influencing  legislation" 
shall  have  the  same  meaning  that  it  has 
in26U.S.C.  4mi{d); 

(ii)  The  term  "influencing  rulemaking" 
shall  have  the  same  meaning  that  the 
term  "influencing  legistation"  in  26 
U.S.C.  4911(d)  ¥rould  have  if  the  tenn 
"rulemaking"  were  substituted  therein 
for  the  tenn  "legislation",  and  the  term 
"government  agency"  were  substituted 
therein  for  the  term  "legislative  body"; 

(iii)  The  terra  "nilemaidng"  shall  have 
the  same  meaning  that  the  term  "rule 
making"  has  in  5  U.S.C  551(5); 

(iv)  TTw  terra  "expenditures"  shall 
meoD  all  money  expended  or  debts 
incurred  by  the  organization; 

(v)  The  term  "total  annual 
expenditures"  shall  mean  all 
expenditures  made  by  the  organization 
in  its  n«cal  year  and 

(vt)  The  term  "grass  roots 
expenditures"  shall  mean  all 
expenditures  made  by  the  organization 
for  the  purposes  described  in  28  U.S.C. 
4911(d)(1)(A)  and  for  the  purposes  that 
would  be  described  in  26  U.S.C. 
4911(dKl)(A)  if  the  tenn  "rulemaking" 
were  substituted  theran  for  the  term 
"legislation." 

(4)  An  organization  that  has  been 
notified  by  the  Director  or  the  local 
Federal  Coordinating  Committee,  as  the 
case  may  be.  that  it  does  not  satisfy  the 
requirements  of  5  CFR  950.303(b)(l)(v) 
may  nonetheless  petition  the  Director  or 
the  local  Federal  Coordinating 
Committee,  whichever  was  the  decision- 
maker  in  the  first  instance,  for  inclusion 
in  the  Combined  Federal  Campaign.  The 
Director  shall,  from  time  to  time, 
announce  through  the  Federal  Personnel 


Manual  System  or  other  appropriate 
instruments  the  time,  place,  and  manner 
in  which  such  a  petition  may  be  filed 
with  him;  the  local  Federal  Coordinating 
Committee  shall  similarly  make  known 
such  arrangements  to  applicants  and 
participants  in  the  local  Campaign.  The 
petition  shall  set  forth  specific  facts  and 
circumstances  in  support  thereof.  Tlie 
Director  or  the  local  Federal 
Coordinating  Committee,  as  the  case 
may  be,  shall  grant  the  petition  if  the 
decision-maker  determines  that  the 
organization's  activities  described  in 
subparagraphs  (A).  (B).  and  (C)  of  5  CFR 
950.303(b)(l){v),  taken  as  a  whole: 

(i)  do  not  significantly  exceed  the 
limits  described  in  5  CFR  950.303(b)(2). 
taking  into  account  other  indices  of 
activity  not  adequately  accounted  for  by 
the  measurement  of  expenditures  (such 
as  the  use  of  volunteer  services  or  in- 
kind  contributions);  and 

(ii)  are  in  direct  furtherance  of  the 
organization's  activities  described  in  5 
CFR  950.303(b)(l)(i).  Any  such  favorable 
determination  by  the  Director  or  the 
local  Federal  Coordinating  Committee 
shall  be  in  writing,  shall  succinctly  state 
the  basis  for  the  determination,  and 
shall  be  available  to  fte  public. 

(c)  Operational  eligibility 
requirements.  To  be  eligible  for 
adini«mon  to  the  Combined  Federal 
Campaign  in  a  local  community,  an 
oi;ganization  shall,  in  addition  to 
satisfying  any  od»er  applicable 
eligibility  criteria: 

(1)  Demonstrate  that  it  is  a  non-profit, 
tax-exempt  charitable  organization. 
supported  by  voluntary  contributions 
from  the  general  public,  and  prorviding 
direct  and  substantial  health  and 
welfare  services  all  of  which  shall  be 
consistent  with  the  laws  and  policies  of 
the  United  States  Government; 

(2)  Demonstrate  that  except  in  the 
case  of  a  voluntary  agency  whose 
revenues  are  affected  by  unusual  or 
emergency  circumstances,  it  has 
received  at  least  50  percent  of  its 
revemws  from  sources  c^er  than  the 
Federal  Covenunent,  or  at  least  20 
percent  of  its  revenues  from  direct  and/ 
or  indirect  voluntary  public 
contributions,  in  the  year  immediately 
preceding  any  year  in  which  it  appUes 
for  admission  to  the  Combined  Federal 
Campaign; 

(3)  Show  that  it  is  directed  by  an 
active  board  of  directors,  a  majority  of 
whose  members  serve  without 
compensation; 

f4)  Show  that  it  adopts  and  employs 
the  Standards  of  Accounting  and 
Financial  Reporting  for  Voluntary 
Health  and  Welfare  Organizations  and 
was.  in  the  year  immediately  preceding 
any  year  in  which  it  applies  for 


adniaaioB  to  the  Combined  Federal 
Campaign,  audited  by  a  certified  public 
accountant; 

(5)  Demonstrate,  if  its  huid-raisiag  and 
administrative  expenses  m  the  year 
immediately  preceding  any  year  in 
which  it  applies  for  admission  to  the 
Combined  Federal  Campaign  exceeded 
25  peroent  of  its  total  pubhc  support 
that  its  expenses  for  such  purposes  were 
reasonable  in  light  of  all  the 
circumstances; 

(6)  Affirm  that  its  publicity  and 
promotional  activities  are  baaed  upon 
its  actual  program  and  operations,  are 
truthful,  and  include  all  material  facts; 

(7)  Affirm  that  its  operations  guard 
against  the  unauthorized  use  of 
coolributor  hsts,  permit  no  paymoits  of 
commissions,  kickbacks,  finders  fees, 
percentages,  bonuses,  overrides,  or 
bribes  for  fund-raising,  and  allow  no 
general  telephone  solcitation  of  the 
public; 

(8)  Show  that  it  publishes  an  annual 
report  to  the  general  public  that  includes 
a  full  description  of  its  activities  and 
fuiances  and  that  identifies  its  directors 
and  its  principal  administrative 
personnel;  and 

|9J  Demonstrate,  in  the  case  of  a 
voluntary  agency  that  represents  or 
comprises  more  than  one  subunit  that 
its  annual  report  includes  all  operatio&al 
and  financial  reporting  for  all  of  its 
components,  including,  in  the  case  of 
national  federations  and  overseas 
service  organizations,  any  and  all 
international,  naUonaL  and  subnational 
units  and  afTiliates,  and  that  the  same,  in 
its  entirety,  was  prepared  in  accordance 
with  the  Standards  of  Accounting  and 
Financial  Reporting  for  Voluntary 
Health  and  Welfare  Organizations. 

(d)  Local  Eligibility  Requirements.  To 
be  eligible  fof  admission  to  the 
Combined  Federal  Campaign  in  a 
particular  community,  an  organization 
shall,  in  addition  to  satisfying  any  other 
applicable  eligibility  criteria,  have  a 
direct  and  substantial  presence  in  the 
local  Campaign  community,  meaning 
that  Federal  employees  and  their 
families  are  able  to  receive,  within  a 
reasonable  distance  from  their  duty 
stations  or  homes,  services  that  are 
directly  provided  by  the  voluntary 
agency  or  that  derooiutrabty  depend 
upon,  or  derive  from,  the  specific 
research,  educational,  support  or 
similar  activities  of  the  particular 
voluntary  agency.  Demonstration  of 
direct  and  substantial  presence  in  the. 
local  campaign  conmiunity,  inchiding 
adequate  docimientatian  thereot  shall 
at  all  times,  and  for  all  purpose*,  be  the 
burden  of  the  voluntary  tigency.  Such 
direct  and  substantial  presence  shall  be 
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determined  in  the  light  of  the  totality  of 
the  circumstances  in  each  case, 
including,  but  not  necessarily  limited  to. 
consideration  of  the  following  factors: 

(1)  The  availability  of  services,  such 
as  examinations,  treatments, 
inoculations,  preventative  care, 
counseling,  training,  scholarship 
assistance,  transportation,  feeding, 
institutionalization,  shelter,  and 
clothing,  to  persons  working  or  residing 
in  the  local  campaign  community; 

(2)  The  presence  within  the  local 
campaign  community,  or  within 
reasonable  commuting  distance  thereof, 
of  a  facility  at  which  services  are 
rendered  or  through  which  they  may  be 
obtained,  such  as  an  office,  clinic, 
mobile  unit,  field  agency,  or  direct 
provider  or  specific  demonstrable 
effects  of  research,  such  as  personnel  or 
facilities  engaged  therein  or  specific 
local  applications  thereof; 

(3)  The  availability  to  persons 
working  or  residing  in  the  local 
campaign  community  of  communication 
with  the  voluntary  charitable  agency  by 
means  of  home  visits,  transportation,  or 
telephone  calls,  provided  by  the 
voluntary  agency  at  no  charge  to  the 
recipient  or  beneficiary  of  the  service; 
and 

(4)  Awareness  within  the  local 
Federal  community  of  the  existence, 
activities,  and  services  of  the  volimtary 
charitable  agency:  provided  that 
voluntary  charitable  health  and  welfare 
agencies  whose  services  are  rendered 
exclusively  or  in  substantial 
preponderance  overseas,  and  that  meet 
all  the  criteria  set  forth  in  this  Part 
except  for  the  requirement  of  direct  and 
substantial  presence  in  the  local 
campaign  community,  shall  be  eligible 
for  admission  to  each  local  Campaign  of 
the  Combined  Federal  Campaign. 

(e)  Admission  standards. — (1) 
National  Federated  Groups.  To  be 
admitted  to  the  Combined  Federal 
Campaign  in  a  local  community,  a 
national  federated  group  shall  first  be 
certified  by  the  Director.  Such 
certification  as  a  national  federated 
group  shall  be  conclusive  for  purposes 
of  every  local  Combined  Federal 
Campaign  and  shall  entitle  the  national 
federated  group  to  be  admitted,  in  its 
own  corporate  name,  to  every  local 
Campaign  upon  a  showing  that,  with 
respect  to  that  local  Campaign,  it  meets 
the  local  eligibility  criteria  set  forth  at  5 
CFR  950.303(d):  and  further,  it  shall 
entitle  the  national  federated  group,  in 
turn,  to  certify  to  any  local  Federal 
Coordination  Committee  that  a  member 
of  the  national  federated  group  meets 
the  substantive  eligibility  criteria  set 
forth  at  5  CFR  950.303(b)  and  the 
operational  eligibility  criteria  set  forth  at 


5  CFR  950.303(c).  Such  certification  may 
be  obtained  by  submitting  an 
application  in  the  form,  and  within  the 
time,  prescribed  from  time  to  time  by  the 
Director,  demonstrating  that  the 
applicant  meets  all  substantive 
eligibility  critlera  set  forth  at  5  CFR 
950.303(b)  and  all  operational  eligibility 
criteria  set  forth  at  5  CFR  950.303(c),  and 
showing  that  it  represents  or  federates 
at  least  10  individual  voluntary 
charitable  agencies  ip  at  least  300  local 
combined  philanthropic  campaigns  in 
the  United  States. 

(2)  Overseas  Service  Organizations. 
To  be  admitted  to  the  Combined  Federal 
Campaign  in  a  local  community,  an 
overseas  service  organization  shall  first 
be  certified  by  the  Director.  Such 
certification  as  an  overseas  service 
organization  shall  be  conclusive  for 
purposes  of  every  local  Combined 
Federal  Campaign  and  shall  entitle  the 
overseas  service  organization  to  be 
admitted,  in  its  own  corporate  name,  to 
every  local  Campaign.  Such  certification 
may  be  obtained  by  submitting  an 
application  in  the  form,  and  within  the 
time,  prescribed  from  time  to  time  by  the 
Director,  demonstrating  that  the 
applicant  is  an  overseas  service 
organization  as  defined  at  5  CFR 
950.101(k)  and  meets  all  substantive 
eligibility  criteria  set  forth  at  5  CFR 
950.303(b)  and  all  operational  eligibility 
criteria  set  forth  at  5  CFR  g50.303(c).  No 
showing  of  satisfaction  of  the  local 
eligibility  criteria  set  forth  at  5  CFR 
950.303(d)  shall  be  required  of  an 
overseas  service  organization. 

(3)  Other  Organizations.  To  be 
admitted  to  the  Combined  Federal 
Campaign  in  a  local  community,  a 
voluntary  agency  other  than  a  national 
federated  group  or  an  overseas  service 
organization  shall  apply  in  the  form,  and 
within  the  time,  prescribed  from  time  to 
time  by  the  Director,  to  the  local  Federal 
Coordinating  Committee  for  the  CFC  of 
the  local  community,  demonstrating  that 
the  applicant  meets  all  substantive 
eligibility  criteria  set  forth  at  5  CFR 
950.303(b),  all  operational  eligibility 
criteria  set  forth  at  5  CFR  950.303(c), 
and,  with  particular  respect  to  that  local 
community,  all  local  eligibility  criteria 
set  forth  at  5  CFR  950.303(d).  If  the 
applicant  is  a  member  of  a  federated 
group,  then  the  federated  group  may 
certify  as  to  the  applicant's  satisfaction 
of  the  substantive  eligibility  criteria  set 
forth  at  5  CFR  950.303(b)  and  the 
operational  eligibility  criteria  set  forth  at 
5  CFR  950.303(c):  but  the  applicant  shall, 
in  all  cases,  particularly  demonstrate  to 
the  local  Federal  Coordinating 
Committee  that  it  satisfies  the  local 
eligibility  criteria  set  forth  at  5  CFR 
950.303(d). 


§  95(L305    Application  procedufM. 

(a)  Application  Form.  Applications 
shall  include  the  following  information 
and  documents: 

(1)  The  corporate  name  and  fiscal 
yean 

(2)  Statement  of  origin,  purpose,  and 
structiue  of  organization,  including 
information  to  show  clearly  that  the 
voluntary  agency  meets  each  of  the 
applicable  eligibility  requirements  of 
this  Part; 

(3)  A  list  of  chapters,  affiliates,  or 
representatives  in  alphabetical  order  by 
State:  and  under  the  State,  a  hst  of  cities 
with  chapter,  affiliate,  or  representative 
by  names  and  addresses: 

(4)  For  national  federated  groups, 
acceptability  of  the  organization 
throughout  the  United  States; 

(5)  An  outline  of  the  applicant's 
program  or  programs,  particularly  the 
nature  of  the  direct  services  provided  by 
the  applicant  voluntary  agency  and 
under  what  provisions  of  5  CFR 
950.303(b)(l)(i)  the  applicant  claims  to 
provide  human  health  and  welfare 
services: 

(6)  A  description  of  the  activity  of  the 
board  of  directors  over  the  preceding 
year,  accompanied  by  a  list  of  the 
names,  addresses,  and  businesses  or 
occupations  of  the  current  members  of 
the  board  of  directors; 

(7)  A  certification  by  a  certified  public 
accountant  that  the  appUcant  uses  an 
acceptable  financial  system  and  that  it 
adopts  the  Standards  of  Accounting  and 
Financial  Reporting  for  Voluntary 
Health  and  Welfare  Organizations: 

(8)  A  copy  of  its  latest  £innual  report; 

(9)  A  copy  of  its  latest  external  audit 
by  an  independent  certified  public 
accountant;  and 

(10)  A  special  report  consistent  with 
the  reporting  requirements  of  the 
Standards  of  Accounting  and  Financial 
Reporting  for  Voluntary  Health  and 
Welfare  Organizations,  including  the 
applicant's  sources  of  funds, 
expenditures  by  program  service  and 
supporting  services  with  fund-raising 
and  other  expendittires  listed 
separately.  The  report  shall  cover  the 
most  recent  fiscal  year  and  present  a 
consolidated  statement  of  national  and 
affihate  income  and  expenditures.  The 
amount  of  contributions  received  from 
private  sector  federated  groups  and 
federated  campaigns,  from  the 
Combined  Federal  Campaign,  and  the 
total  from  all  other  sources,  including 
transfers,  dues,  or  other  funds  from 
affiliated  organizations,  shall  be 
separately  identified  and  shown.  All 
entries  shall  be  reported  both  in  dollars 
and  in  percentage  of  total  contribution. 
The  report  shall  be  furnished  in 
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accordance  with  the  format  shown  in 
the  appendix  to  this  Section. 

(b)  Place  of  obtaining  information  and 
forms  and  place  of  filing  with  the 
Director.  Information  about  general 
eligibility  requirements;  copies  of 
application  forms:  lists  of  addresses  of 
local  Federal  Coordinating  Committees; 
and  other  facts  about  the  Combined 
Federal  Campaign  may  be  obtained 
from;  and  all  documents  required  by 
these  regulations  to  be  filed  with  or 
served  upon  the  Director  shall  be  mailed 
or  delivered  to: 

National  CFC  Headquarters,  Office  of 
the  Assistant  to  the  Deputy  Director 
for  Regional  Operations,  United  States 
Office  of  Personnel  Management. 
Room  5532, 1900  £  Street.  NW.. 
Washington.  DC  20415. 

All  documents  required  by  these 
regulations  to  be  filed  with  or  served 
upon  the  local  Federal  Coordinating 
Committee  shall  be  delivered  to  the 
appropriate  local  Federal  Coordinating 
Committee,  and  service  upon  the 
Director  shall  not  substitute  therefor. 

(c)  Applications  and  Submissions  as 
Public  Records.  All  applications  and 
related  documents  submitted  to  the 
Director  and  the  local  Federal 
Coordinating  Committees  in  connection 
with  the  Combined  Federal  Campaign 
shall  be  available,  at  reasonable  times 
and  places,  and  in  accordance  with 
other  rules  generally  applicable  to 
public  records,  for  public  inspection  and 
copying. 

|d)  Proceedings  Before  the  Director. 
Proceedings  before  the  Director  shall  be 
conducted  on  the  basis  of  the  written 
record  furnished  by  the  applicant  and  by 
opponents  of  the  application,  if  any.  The 
applicant  shall  be  given  a  reasonable 
opportunity  to  reply  in  writing  to  any 
submissions  in  opposition  to  its 
application.  In  his  discretion,  the 
Director  may  give  public  notice  and 
request  public  comment  upon  an 
application  or  convene  a  public  hearing 
thereon. 

(e)  Proceedings  before  local  Federal 
Coordinating  Committees.  All 
proceedings  of  local  Federal 
Coordinating  Committees  on 
consideration  of  applications  for 
admission  to  the  local  Campaign  shall 
be  public,  with  reasonable  notice  given 
thereof,  and,  subject  to  such  fair  and 
uniform  rules  of  procedure  as  the  local 
Federal  Coordinating  Committee  may 
adopt,  proponents  and  opponents  of 
every  application  shall  be  given  an 
opportunity  to  be  heard  thereon. 

(f)  Investigations  Authorized.  The 
Director  shall  be  authorized  to 
investigate  facts  and  circumstances 


relating  to  questions  of  eligibility  under 
this  Part. 

(g)  Forms  Prescribed.  The  Director 
may  prescribe  and  publish,  through  the 
Federal  Personnel  Manual  System  and 
such  other  instruments  as  may  be 
appropriate,  such  forms  and  documents 
as  may  be  necessary  and  proper. 

Appendix  A  to  5  CFR  950  JOS— Source  of 
Funds  and  Cost  Report  (for  the  year 
ending ) 

Organization: 


Public  support  (dollars) 
Received  Directly: 
Contributions 
Special     Event     (net     of 
direct  benefit  costs  of 

$ ) 

Legacies  and  bequests 
Subtotal 
Received  Indirectly: 

Federated  campaigns 

(e.g..  United  Way) 
Federal      service      cam- 
paigns 
Other  Contributions 
Subtotal 
Total  Support  from  the  Public 
Revenue: 

Grants  from  Federal  govern- 
ment agencies  (including 
grants  in-kind) 
Grants  from  state  or  local 
government  agencies  (in- 
cluding Medicaid] 
Memberships 

Program  service  fees  (includ- 
ing Medicare) 
Sales  of  materials  and  serv- 
ices to  member  units  (net  of 
direct  expenses] 
Sales  of  materials  and  serv- 
ices  to   the  public   (net  of 
direct  expenses) 
Transfers,  dues,  etc.  from  af- 
filiated organizations,  etc. 
Investment  transactions 
Gains  on  investment  transac- 
tions 
Other  Income 
Total  revenue 
Total  public  support  and 
revenue 
Expenses 

Program  services 
(program) 
(program) 
(program) 
(program) 
Subtotal 
Supporting  services 

Management  and  general 
Fund  raising 
Subtotal 
Total  expenses 

Excess  (deficiency)  of 
public  support  and  rev- 
enue over  expenses 


Appendix  B  to  5  CFR  950.305— Certificate 

Name  of  Organization    — 


I  certify  that  the  above-named  organization 
has  adopted,  and  has  prepared  its  financial 
statements  in  accordance  with  the  Standards 
of  Accounting  and  Financial  Reporting  for 
Voluntary  Health  and  Welfare  Organizations 
(1974  Edition)  prepared  and  published  by  the 
National  Health  Council.  Inc.,  the  National 
Assembly  of  National  Voluntary  Health  and 
Social  Welfare  Organizations.  Inc.  and  the 
United  Way  of  America. 

Signature: 

Address: — 

Telephone:    — 

§  950.307    Sp«cM  rules  appllcabt*  to  tht 
American  RmI  Cross. 

In  recognition  of  the  unique  status 
conferred  by  Act  of  Congress  upon  the 
American  Red  Cross,  the  American  Red 
Cross  shall  be.  and  hereby  is.  certified 
as  a  national  federated  group.  In  local 
communities  where  the  American  Red 
Cross  is  not  a  participating  member  of 
another  federated  group,  it  shall  be 
deemed  a  separate  federated  group  in 
the  local  Campaign.  As  with  all  other 
organizations,  in  the  event  that  a  local 
American  Red  Cross  chapter  chooses 
not  to  participate  in  the  CFC.  it  shall  not 
be  authorized  to  have  a  separate 
campaign  in  local  Federal  offices  or 
installations  during  the  fiscal  year 
involved,  except  in  the  case  of  an 
emergency  or  disaster  appeal  for  which 
specific  prior  approval  has  been  granted 
by  the  Director. 

§  950.309    Prohibition  of  mislssding 
Identification. 

Solicitation  on  behalf  of  a  cause,  such 
as  "mental  health"  or  "heart  disease," 
shall  be  prohibited.  All  solicitation  shall 
be  undertaken  on  behalf  of  specifically 
identified  organizations.  No  two 
organizations  with  the  same  name  shall 
be  admitted  to  the  same  local  Campaign; 
if  the  parties  involved  cannot  reach 
agreement  on  the  names  that  they  shall 
•  use,  respectively,  then  the  local  Federal 
Coordinating  Committee  may,  in  its 
discretion,  decide  the  matter.  No 
organization  shall  be  admitted  to  the 
Campaign  with  a  name  that  is  deceptive 
as  to  the  true  nature  and  activities 
thereof. 

Subpart  0— Solicitation  and  Campaign 
Materials 

§  950.40 1    Contributor's  information 
leaflet. 

The  local  Federal  Coordinating 
Committee  in  each  local  Campaign  shall 
publish  a  Contributor's  Information 
Leaflet  that  shall  be  fair  in  its 
presentation  respecting  all  admitted 
voluntary  agencies;  shall  be  designed  to 
contain  or  be  disseminated  as  a  single 
package  with  the  Contribution  Card; 
shall  he  as  clear  and  as  readable  as 
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possible;  and  shall  set  forth  the 
following  information: 

(a)  A  notice  as  required  by  the  Privacy 
Act; 

(b)  A  statement  that  all  gifts  made 
through  the  Combined  Federal 
Campaign  must  be  specifically 
designated  to  a  particular  recipient;  that 
all  gifts  not  otherwise  specifically 
designated  to  a  particular  recipient  shall 
be  deemed  designated  to  the  Principal 
Combined  Fund  Organization  for  the 
local  Campaign,  which  shall  be 
expressly  identifled;  and  that  any  gift 
designated  to  an  organization  not 
admitted  to  the  local  Campaign  shall  be 
returned  to  the  donor; 

(c)  A  statement  that  the  Principal 
Combined  Fund  Organization  shall  remit 
all  designated  gifts  to  their  particular 
recipients,  with  an  approved  amount 
deducted  to  defray  administrative  costs 
and  shrinkage,  if  applicable; 

(d)  A  statement  that  the  Contributor's 
Information  Leaflet  is  accompanied  by  a 
Contribution  Card  (or  "pledge"  card], 
and  that  gifts  can  be  made  through  the 
Combined  Federal  Campaign  only  by 
using  an  official  Contribution  Card; 

(e)  A  statement  that  the  donor  has  the 
right  to  make  his  gift  confidentially  in  a 
sealed  envelope  that  will  be  delivered 
unopened  to  the  headquarters  of  the 
Principal  Combined  Fimd  Organization 
and  will  not  be  seen  by  a  Federal 
official; 

(f)  A  statement  that  a  Federal 
employee  may  make  a  gift  of  a  single 
payment  of  cash,  a  gift  of  periodic 
payments  through  the  payroll  deduction 
system,  or  no  gift  at  all;  and 

(g)  A  list  of  the  names  of  all  voluntary 
agencies,  including  federated  groups, 
admitted  to  the  local  Campaign,  arrayed 
as  set  forth  in  5  CFR  950.403.  and  each 
accompanied  by  a  description,  written 
by  the  local  Federal  Coordinating 
Committee  on  the  basis  of  information 
received  from  each  voluntary  agency 
and  not  exceeding  30  words  in  length,  of 
the  nature  and  activities  of  the 
voluntary  agency  and  of  the  uses  to 
which  it  puts  the  funds  obtained  through 
the  Combined  Federal  Campaign. 

§950.403    Ord«r  of  listing  of  voluntary 
afloncloa. 

The  Contributor's  Information  Leaflet 
shall  list,  in  an  order  to  be  determined 
each  year  by  lot  by  the  local  Federal 
Coordinating  Committee,  the  following 
approved  categories  of  charitable 
services:  Acquisition  of  knowledge  and 
skills;  basic  needs  and  economic 
opportunity;  children  and  family 
services;  community  coordination  and 
referral  services;  health  services/ 
services  to  handicapped  persons; 
international  services;  local  Federal 


personnel  services;  neighborhood 
services;  youth  and  delinquency 
prevention  services;  and  specialized  and 
miscellaneous  services.  Under  these 
rubrics  shall  be  listed,  in  accordance 
with  their  programs  and  in  orders 
determined  each  year  by  lot  by  the  local 
Federal  Coordinating  Committee,  the 
names  of  the  voluntary  agencies 
admitted  to  the  local  Campaign, 
accompanied  by  descriptions,  as 
provided  in  5  CFR  950.401,  and  by 
unique  numbers,  all  of  the  same  number 
of  digits.  The  name  of  each  voluntary 
agency  may  be  followed,  at  its  election, 
by  the  initials,  set  off  in  parentheses,  of 
the  federated  group  admitted  to  the  local 
Campaign,  if  any,  with  which  it  is 
affiliated.  These  lists  shall  be  followed 
by  a  list,  under  the  heading  of 
"Campaign  Organizations,"  of  all 
federated  groups  admitted  to  the  local 
Campaign,  set  out  in  an  order 
determined  each  year  by  lot  by  the  local 
Federal  Coordinating  Committee.  The 
names  of  the  federated  groups  shall  also 
be  accompanied  by  descriptions  and 
numbers,  and  the  numbers  assigned  to 
federated  groups  shall  be  keyed  in  some 
recognizable  way,  such  as  by  the  first 
digit  of  a  three-digit  number,  to  the 
numbers  assigned  to  all  the  individual 
voluntary  agencies  admitted  to  the  local 
Campaign  that  are  affiliated  with  the 
federated  group. 

§  950.405    Otiwr  campaign  publicity 
matarlala. 

In  accordance  with  the  provisions  of 
this  Part,  and  under  the  guidance  issued 
from  time  to  time  by  the  Director,  local 
Federal  Coordinating  Committees  may 
prepare,  for  use  in  their  respective  local 
Campaigns,  other  Campaign  publicity 
materials.  No  such  materials  shall 
unfairly  advantage  or  disadvantage  any 
voluntary  agency  or  category  of 
voliuitary  agencies  admitted  to  the 
Campaign.  All  such  materials  should  be 
produced  in  consultation  with  the 
leaders  of  interested  federated  groups 
and  voluntary  agencies.  No  such 
materials  may  be  used  in  connection 
with  a  local  Campaign  without  the  prior 
approval  of  the  local  Federal 
Coordinating  Committee.  All  materials 
prepared  for  national  distribution  and 
use  in  connection  with  the  Combined 
Federal  Campaign  shall  be  subject  to 
review  and  approval  by  the  Director, 
and  no  such  material  shall  be  used 
without  the  prior  approval  of  the 
Director. 

S  950.407    Coincident  non-campaign 
actlvitlM. 

During  the  time  when  the  local 
Campaign  is  underway,  voluntary 
agencies  should  not  make  unusual  or 


unfair  displays  of  activity  in  the  Federal 
workplace.  Customary,  bona  fide,  health 
and  welfare  services  rendered  by 
voluntary  agencies  in  the  Federal 
workplace  may  certainly  continue,  but 
they  should  not  be  enhanced  or 
emphasized  for  purposes  of  gaining  an 
advantage  in  the  Campaign.  All  such 
activities  should  be  coordinated  with 
occupational  health  officials  or  similar 
such  officials,  and  should  not.  in  any 
way,  be  conducted  by  or  with 
keyworkers.  solicitors,  and  similar 
functionaries  of  the  Combined  Fedeal 
Campaign. 

Sut>part  E— Contributions, 
DittritHJtions,  and  Accounting 

9  950.501     Daalgnation  of  contributions. 

All  contributions  made  through  the 
Combined  Federal  Campaign  shall  be 
specifically  designated  to  a  particular 
recipient.  Any  gift  not  otherwise 
specifically  designated  to  a  particular 
recipient  shall  be  deemed  designated  to 
the  Principal  Combined  Fund 
Organization  for  the  local  Campaign. 
Any  contribution  designated  to  an 
organization  not  admitted  to  the  local 
Campaign  shall  be  returned  to  the 
donor. 

S  950.503    Privacy  of  contributions. 

A  donor  shall  not  be  required  to 
disclose  to  coworkers  the  amount  or  the 
recipients  of  his  contributions.  If  a  donor 
so  desires,  his  contribution,  including  his 
Contribution  Card,  shall  be  placed  in  a 
sealed  envelope  and  transmitted 
unopened  to  the  Principal  Combined 
Fund  Organization,  which  shall  open 
and  process  the  gift  without  disclosing 
the  same  to  any  Federal  officials,  save  a 
payroll  office  if  such  disclosure  is 
required  by  the  donor's  election  of  a  gift 
by  means  of  payroll  deduction. 

§950.505    Election  as  to  means  Of  giving. 

Each  donor  shall  have  a  choice  among 
giving  by  means  of  a  one-time  payment 
by  check  or  with  cash,  giving  through 
the  payroll  deduction  system,  or  not 
giving  at  all. 

§950.507    Contribution  card 

(a)  Purpose  and  prescription  of  form. 
Each  local  Federal  Coordinating 
Committee  shall  publish  a  Contribution 
Card  for  the  local  Campaign,  using  such 
form  as  the  Director  may,  fit>m  time  to 
time,  prescribe.  The  Contribution  Card 
shall  be  the  sole  valid  means  of 
conveying  the  donor's  instructions  to  the 
Central  Receipt  and  Accounting  Point, 
the  Principal  Combined  Fund 
Organization,  and  the  relevant  payroll 
office.  The  Contribution  Card  shall  be 
designated  to  furnish  an  automatic  copy 


33872 Federal  Register  /  Vol.  50.  No.  163  /  Thursday.  August  22,  1985  /  Proposed  Rules 


of  the  record  of  the  transaction  to  the 
employee,  and  shall  further  be  designed 
to  foil  attempts  at  fraudulent  alteration 
of  the  donor's  actions  or  at  frustrating 
his  intentions. 

(b)  Contents.  The  Contribution  Card 
shall  contain,  at  a  minimum,  three  boxes 
on  which  a  donor  may  record 
designated  gifts,  and  shall  state  on  its 
face,  and  on  every  copy  thereof,  in  a 
typeface  and  a  color  of  ink  that  are  both 
distinctive,  that  all  gifts  not  otherwise 
specifically  designated  to  a  particular 
recipient  shall  be  deemed  designated  to 
the  Principal  Combined  Fund 
Organization  for  the  local  Campaign.  It 
shall  set  forth  the  name  and  mailing 
address  of  the  organizations  centrally 
receiving  and  accounting  for  local 
Campaign  contributions.  It  shall  clearly 
identify  Ihe  year  of  the  Campaign  and 
the  community  in  which  it  is  conducted 
{e.g..  "1985  Chicago  Combined  Federal 
Campaign").  It  may  contain  a  box  for 
notation  of  the  donor's  social  security 
number,  employee  number,  or  other 
similar  identification  number. 

(c)  Copies.  The  Contribution  Card 
shall  be  designed  to  provide  an  original 
and  two  duplicate  copies.  In  the  event 
that  the  donor  effects  a  pledge  for 
payment  through  payroll  deduction,  the 
original  card  shall  be  transmitted  to  the 
donors  payroll  office.  In  all  cases  the 
first  duplicate  copy  shaU  be  transmitted 
to  the  organization  centrally  receiving 
and  accounting  for  contributions  and  the 
second  duplicate  copy  shall  be  retained 
by  the  donor  and  shall  constitute  a 
receipt  for  the  donor's  gift. 

§950.509    Centra<  receipt  and  accounting 
for  contrttutiona. 

(a)  The  Principal  Combined  Fund 
Organization  shall  receive  and  account 
for  all  contributions.  It  may  arrange  for 
an  appropriate  financial  institution  to 
provide  such  service  on  its  behalf,  under 
the  direction  of  the  local  Federal 
Coordinating  Committee.  Any  fees 
charged  by  such  institution  for  its 
services  shall  be  the  responsibility  of 
the  Principal  Combined  Fund 
Organization  and  shall  be  included  in 
the  latter  organization's  administrative 
costs. 

(b)  The  Principal  Combined  Fund 
Organization  shall  tabulate  all 
contributions  designated  to  specified 
agencies  on  the  contribution  cards  and 
then  tabulate  the  contributions 
designated  to  the  Principal  Combined 
Fund  Organization.  The  amounts 
payable  to  the  specified  voluntary 
agencies  are  subject  to  deductions  for 
(1)  shrinkage  [i.e.,  contributions  pledged 
but  not  received)  and  (2)  the  approved 
fee.  if  any.  for  pro  rata  reimbursement  of 


administrative  costs  to  the  Principal 
Combined  Fund  Organization. 

(c)  The  Principal  Combined  Fund 
Organization  shall  provide  for  an  audit 
by  a  certified  public  accountant  of  the 
local  Campaign  in  the  event  that  its 
receipts  exceed  the  sum  of  $100,000. 
Copies  of  the  audit  report  shall  be 
submitted  to  the  members  of  the  local 
Federal  Coordinating  Committee, 
transmitted  to  the  Director,  and  made 
available  at  reasonable  times  and 
places  for  inspection  by  the  public. 

(d)  In  addition  to  the  usual  method  of 
cash  contribution  and  direct  payment  of 
pledges,  the  use  of  voluntary  payroll 
withholding  shall  be  authorized  for 
members  of  the  uniformed  services  and 
civilian  personnel  at  CFC  locations.  Any 
other  form  of  collection  of  pledges, 
including  the  collection  of  installment 
pledges  by  keyworkers.  shall  be 
prohibited. 

§  9505 1 1    PayroN  withholding. 

The  provisions  of  this  section  are 
intended  to  be  consistent,  and  shall  be 
read  in  conjunction,  with  the  regulations 
prescribed  by  the  Office  of  Personnel 
Management  governing  Pay 
Administration,  codified  at  5  CFR  Part 
550. 

(a)  Applicability.  Federal  departments 
and  agencies  shall  authorize  voluntary 
payroll  allotments  for  payment  of 
charitable  contributions  to  local 
Combined  Federal  Campaigns. 

(b)  Allotters.  The  allotment  privilege 
shall  be  made  available  to  Federal 
personnel  as  follows: 

(1)  Employees  whose  net  pay 
regularly  is  sufficient  to  cover  the 
allotment  shall  be  eligible.  An  employee 
serving  under  an  appointment  limited  to 
1  year  or  less  may  make  an  allotment  to 
a  Combined  Federal  Campaign  when  an 
appropriate  official  of  the  employing 
Federal  agency  determines  that  the 
employee  will  continue  his  employment 
for  a  period  sufficient  to  justify  an 
allotment.  (This  includes  part-time  and 
intermittent  employees  who  are 
regularly  employed.) 

(2)  Members  of  the  uniformed  services 
shall  be  eligible,  excluding  those  on  only 
short-term  assignment  (less  than  3 
months). 

(c)  Authorization.  [\]  Allotments  shall 
be  wholly  voluntary  and  shall  based 
upon  contributors'  individual  written 
authorizations. 

(2)  Authorization  forms  in  standard 
format  shall  be  printed  by  the  Principal 
Combined  Fund  Organization  at  each 
location.  The  forms  and  other  campaign 
materials  shall  be  distributed  to 
employees  when  contributions  are 
solicited. 


(3)  Completed  authorization  forms 
should  be  transmitted  to  the 
contributors'  servicing  payroll  offices  as 
promptly  as  possible,  preferably  by 
December  15  of  each  year.  Forms 
received  thereafter  shall  nonetheless  be 
accepted  and  processed  by  payroll 
offices. 

(d)  Duration.  Authorizations  shall  be 
in  the  form  of  a  term  allotment  for  one 
full  year,  starting  with  the  first  pay 
period  beginning  in  January  and  ending 
with  the  last  pay  period  that  begins  in 
December.  The  fact  that  an  employee  or 
militairy  member  will  not  be  on  duty  for 
the  full  year  should  not  preclude 
acceptance  of  a  payroll  allotment  if  he 
has  sufficient  time  in  service  remaining 
to  make  administration  of  the  allotment 
practicable. 

(e)  Amount.  (1)  Allotters  shall  make  a 
single  allotment,  which  shall  be 
apportioned  into  equal  amounts  for 
deductions  during  each  pay  period  in  the 
year. 

(2)  The  minimum  amount  for  allotment 
shall  be  determined  by  the  local  Federal 
Coordinating  Committee,  but  shall  be 
not  less  than  $1.00  bi-weekly  or  $2.00 
monthly. 

(3)  No  change  of  allotment  shall  be 
authorized  during  the  term  of  an 
allotment. 

(4)  No  deduction  shall  be  made  for 
any  period  in  which  the  ^Uotter's  net 
pay,  after  all  legal  and  previously 
authorized  deductions,  is  insufficient  to 
cover  the  allotment.  No  adjustment  shall 
be  made  in  subsequent  periods  to  make 
up  for  deductions  missed. 

(f)  Remittance.  (1)  One  check  shall  be 
sent  by  the  payroll  office  each  pay 
period,  in  the  gross  amount  of 
deductions  on  the  basis  of  current 
authorizations,  to  the  organization 
centrally  receiving  and  accounting  for 
contributions  to  the  local  CFC. 

(2)  Each  check  shall  be  accompanied 
by  a  statement  identifying  the  agency 
and  the  number  of  employee  deductions, 
but  no  individual  allotter,  including  an 
allott^r  discontinuing  an  allotment,  shall 
be  identified. 

(g)  Discontinuance.  (1)  Allotments 
shall  be  discontinued  automatically: 

(i)  On  expiration  of  the  one-year 
withholding  period;  or 

(ii)  On  death,  retirement,  or  separation 
of  the  allotter  from  the  Federal  service. 

(2)  The  allotter  may  revoke  his 
authorization  at  any  time  by  requesting 
it  in  writing  from  the  payroll  office. 
Discontinuance  shall  be  effective  the 
first  pay  period  beginning  after  receipt 
of  the  written  revocation  in  the  payroll 
office. 

(3)  A  discontinued  allotment  shall  not 
be  reinstated. 
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(h)  Transfer.  (1)  When  an  allotter 
moves  to  another  organizational  unit 
served  by  a  different  payroll  office  in 
the  same  CFC  location,  whether  in  the 
same  office  or  a  different  department  or 
agency,  his  allotment  authorization  shall 
be  transferred  to  the  new  payroll  office. 

(2)  When  there  is  a  delay  in  receiving 
the  transferred  authorizaton  in  the  new 
payroll  office,  or  when  the  allotter 
moves  to  a  location  covered  by  another 
CFC,  the  allotter  shall  be  permitted  to 
complete  a  new  authorization  for  the 
remainder  of  the  one-year  withholding 
period,  which  will  supersede  and  revoke 
his  previous  authorization. 

(3)  When  the  allotter  moves  to  a  duty 
station  not  included  in  a  CFC,  the 
allotment  shall  automatically  be 
terminated  unless  expressly  continued 
by  the  individual. 

(i)  Accounting.  (1)  Federal  payroll 
offices  shall  oversee  establishment  of 
individual  allotment  accounts, 
deductions  each  pay  period,  and 
reconciliation  of  employee  accounts  in 
accordance  with  agency  and  General 
Accounting  Office  requirements.  The 
payroll  office  shall  be  responsible  for 
the  accurancy  of  remittances,  as 
supported  by  current  allotment 
authorizations,  and  internal  accounting 
and  auditing  requirements. 

(2)  The  Principal  Combined  Fund 
Organization  shall  be  responsible  for  the 
accuracy  of  transmittal  of  contributions. 

(i)  It  shall  transmit  at  least  monthly 
for  campaigns  of  $100,000  or  more,  or 
quarterly  if  less  than  that  amount,  less 
only  the  shrinkage  factor  and  approved 
fee  for  defrayal  of  administrative  costs. 

(ii)  It  shall  remit  contributions,  less 
approved  administrative  costs  and 
shrinkage,  to  each  agency  or  to  the 
federated  group,  if  any,  of  which  the 
agency  is  a  member,  if  all  member 
agencies  of  that  federated  group  that 
participate  in  the  local  Campaign  agree. 

(iii)  It  shall  notify  the  federated 
groups,  as  soon  as  practicable  after  the 
completion  of  the  campaign  (but  in  no 
case  more  than  60  days  thereafter),  of 
the  amounts,  if  any,  designated  to  them 
and  their  member  agencies  and  of  the 
amounts  of  deemed-designated 
contributions,  if  any,  allocated  to  them 
and  their  member  agencies. 

(3)  Federated  and  national  voluntary 
agencies,  or  their  designated  agents, 
shall  be  responsible  for: 

(i)  The  accuracy  of  distribution  among 
the  voluntary  agencies  of  remittances 
from  the  Principal  Combined  Fund 
Organization;  and 

(ii)  Arrangements  for  independent 
audit  agreed  upon  by  the  participating 
voluntary  agencies. 


U.S.  Office  of  Personnel  Management 

Constaoca  Horner, 

Director. 

[PR  Doc.  85-20054  Filed  fr-21-«5;  8:4S  am] 

BIUINO  CODE  6325-01-11 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servlc* 

7  CFR  Part  985 

Spearmint  Oil  Produced  In  the  Far 
West;  Suspension  of  Prescribed  Date 
for  Producers  To  Apply  for  Additional 
Allotinent  Bases 

aoency:  Agricultural  Marketing  Service, 
USDA. 


action:  Proposed  rule. 


summary:  This  notice  of  proposed 
rulemaking  invites  comments  on 
suspending  S  98S.53(d](2)  of  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West.  These 
provisions  require  producers  to  file 
applications  for  additional  allotment 
base  with  the  Spearmint  Oil 
Administrative  Committee  on  or  before 
December  1  of  the  marketing  year 
preceding  the  marketing  year  for  which 
the  additional  allotment  bases  will  be 
made  available.  The  Committee  has 
found  it  necessary  to  issue  additional 
allotment  bases  earher  than  December  1 
to  give  producers  receiving  the  allotment 
bases  sufficient  time  to  plan  their 
cultural  practices.  The  intent  of  the 
proposed  suspension  is  to  allow  the 
Committee  to  administer  the  order  in  a 
more  effective  manner  by  completing 
the  application  and  allotment  base 
issuance  process  earlier  than  December 
1  of  each  year.  This  action  was 
recommended  by  the  Committee,  which 
works  with  USDA  in  administering  the 
marketing  order.  This  proposed 
suspension  also  necessitates  conforming 
changes  in  S  985.153(b)  of  the  Subpart — 
Administrative  Rules  and  Regulations. 
DATE:  Comments  must  be  received  by 
September  13, 1985. 
ADDRESSES:  Send  two  copies  of 
comments  to  the  Office  of  the  Docket 
Clerk,  Room  2069,  South  Building.  Fruit 
and  Vegetable  Division,  AMS,  USDA 
Washington,  D.C.  20250.  Comments 
should  reference  the  date  and  page  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  office  of  the  docket  clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  M.  Grasberger,  Acting  Chief, 
Specialty  Crops  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA 


Washington.  D.C.  20250.  telephone  (202) 
447-5053. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  a  "non-major"  rule  under 
criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  action  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
and  S  985.72  of  the  Order.  It  would 
suspend  §  985.53(d)(2)  of  Marketing 
Order  No.  985  (7  CFR  Part  985) 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Farm  West.  Section 
985.53(d)(2)  requires  new  and  existing 
producers  desiring  additional  allotment 
base  to  file  applications  with  the 
Spearmint  Oil  Administrative 
Committee  on  or  before  December  1  of 
the  marketing  year  preceding  the  year 
for  which  the  base  could  be  used.  Hie 
marketing  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
Also  proposed  in  this  action  are  changes 
in  S  985.153  of  Subpart — Administrative 
Rules  and  Regulations  (7  CFR  Part 
985.104-985.156).  Section  985.153  is 
effective  pursuant  to  §  985.53  of  the 
order  and  contains  procedures  used  in 
determining  the  distribution  of 
additional  allotment  bases.  The 
proposed  changes  are  necessary  to 
reflect  the  suspension  of  S  985.53(d)(2) 
and  to  remove  obsolete  provisions  in 
that  section. 

As  provided  in  the  order,  since  1982- 
83.  the  Committee  has  been  making 
additional  allotment  bases  available  to 
new  and  existing  growers  in  an  amount 
not  to  exceed  one  percent  of  the  total  of 
all  allotment  bases  for  each  class  of  oil 
(Class  1-Scotch  Spearmint  Oil:  Class  3- 
Native  Spearmint  Oil).  Fifty  percent 
must  be  made  available  to  new  growers 
and  the  remaining  50  percent  must  be 
made  available  to  existing  growers. 

Spearmint  roots  are  normally  planted 
in  early  spring.  However,  in  some  areas, 
the  crop  performs  better  if  planted  in  the 
fall.  Both  fall  and  spring  planted  crops 
are  harvested  the  following  summer.  In 
recognition  of  the  fact  that  some 
growers  plant  spearmint  roots  in  the  fall 
of  each  year,  and  to  give  other  growers 
enough  time  to  make  planting  decisions, 
the  Committee,  since  1982,  has  been 
accepting  applications,  and  issuing 
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additional  allotment  bases,  as  early  as 
September  even  though  the  order 
provides  for  the  receipt  of  applications 
as  late  as  December  1. 

However,  if  a  producer  filed  an 
application  by  December  1  it  would 
have  to  be  considered  under  the  current 
provisions  even  though  the  base  had 
already  been  issued.  Because  the 
amount  of  base  available  for 
distribution  is  limited  by  the  order,  the 
Conunittee  would  have  to  repeat  the 
additional  allotment  base  distribution 
procedures.  That  would  result  in  wasted 
time  and  expense  but  more  importantly 
it  would  be  inequitable  to  those 
producers  who  planted  spearmint  roots 
in  the  fall  based  on  the  earlier  issuance 
because  they  would  not  be  assured  of 
receiving  additional  base  when  the 
procedures  were  repeated. 

The  proposed  suspension  of 
5  9e5.53(d)(2)  would  allow  the 
committee  to  administer  the  order  more 
effectively  and  would  allow  completion 
of  the  apphcation  and  allotment 
issuance  process  earlier  than  December. 
Thus,  the  administrative  problems  that 
accompany  the  existing  application 
deadline  of  December  1  would  be 
avoided. 

As  mentioned  earUer.  several  changes 
are  necessary  in  5  985.153  in  recognition 
of  the  suspension  of  5  985.53(d)(2),  and 
because  several  provisions  in  §  985.153 
are  now  obsolete.  Consistent  with 
§  985.53(d)(2).  §  985.153(b)  requires  that 
requests  for  additional  allotment  base 
be  made  to  the  Committee  by  December 
1  prior  to  the  marketing  year  for  which 
such  base  will  be  made  available. 
Because  a  date  earlier  than  December  1 
is  more  desirable  as  far  as  spearmint  oil 
producers  are  concerned  and 
§  985.53(d)(2)  is  to  be  suspended,  that 
date  should  be  removed  from  paragraph 
(b)  and  the  phrase  "by  a  date  specified 
by  the  Committee"  should  be  inserted  in 
its  place.  In  addition,  this  change  will 
recognize  current  industry  practices  and 
give  the  Committee  more  flexibiUty  to 
handle  changes  which  may  occur  in  the 
future.  Paragraph  (b)  also  includes  an 
obsolete  proviso  dealing  with  1982-83 
marketing  year  additional  allotment 
base  applications,  and  that  proviso  is 
proposed  to  be  removed. 

In  additional.  §  985.153(c)(2){i) 
includes  provisions  for  bringing  the 
allotment  bases  of  existing  producers 
which  were  less  than  economic 
enterprises  when  the  order  was 
established  in  1980  up  to  economic 
levels  during  the  1982-83. 1983-84.  and 
1984-85.  marketing  years.  These 
provisions  are  obsolete  and  are 
proposed  to  be  deleted. 


List  of  Subjects  in  7  CFR  Part  905 

Marketing  agreements  and  orders;  and 
Spearmint  oil. 
The  proposal  is  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  aa 
amended  7  U.S.C  a(n-674 

§935.53    [AmwMtod] 

2.  Section  985.53(d)(2)  of  Part  985  is 
suspended. 

3.  Section  985.153  of  Subpart— 
Administrative  Rules  and  Regulations  (7 
CFT  Part  985.156)  is  amended  by 
revising  paragraph  (b),  removing 
paragraph  (c)(2)(i).  and  redesignating 
paragraph  (c)(2)(ii)  as  paragraph  (c)(2)  to 
read  as  follows: 

§  985. 1  S3    Issuanc*  of  adiMtlonai  aliotfnwit 
bas*  to  n«w  and  existing  producers. 

***** 

(b)  Requests.  Any  new  or  existing 
producer  desiring  additional  allotment 
base  for  any  class  of  oil  made  available 
by  the  Committee  pursuant  to 

§  985.53(d)(1)  shall  request  such  base  by 
a  date  specificed  by  the  Committee  prior 
to  the  marketing  year  for  which  such 
base  will  be  made  available. 

(c)  *  *  * 

(!)*•• 

(2)  Existing  producers.  Each  existing 
producer  of  a  class  of  spearmint  oil  who 
requests  additional  allotment  base  and 
has  the  ability  to  produce  additional 
quantities  of  that  class  of  spearmint  oil 
shall  be  elibible  to  receive  a  share  of  the 
additional  allotment  base  for  that  class 
of  oil.  Additional  allotment  base  to  be 
issued  by  the  Committee  for  a  class  of 
oil  shall  be  distributed  equally  among 
the  eligible  producers  for  the  class.  The 
Committee  shall  immediately  notify 
each  producer  who  is  to  receive 
additional  allotment  base  by  issuing  that 
producer  an  allotment  base  in  the 
appropriate. 
***** 

Dated:  August  16, 1985. 
William  T.  Manley. 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  85-20050  Filed  8-21-85;  8:45  am) 
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7  CFR  Part  1106 

Milk  in  the  Southwest  Plains  Marketing 
Area;  Proposed  Suspension  of  a 
Certain  Provision  of  the  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  suspension  of  a  rule. 

SUMMAHV:  This  notice  invites  written 
comments  on  a  proposal  to  continue  a 


suspension  of  certain  standards  for 
regulating  plants  that  are  operated  by 
cooperative  associations  under  the 
Southwest  Plains  order.  The  proposed 
action  for  September  1985  through 
Eebruary  1986  would  continue  a  prior 
suspension  that  removed  the 
requirement  that  certain  plants  operated 
by  cooperative  associations  need  to  be 
located  in  the  marketing  area  or  a 
county  adjacent  to  the  marketing  area  to 
be  eligible  for  regulation  under  the 
order.  The  continuing  action  was 
requested  by  Mid-America  Dairymen. 
Inc.  (Mid-Am)  a  cooperative  association 
that  operates  supply  plants  and 
represents  producers  who  supply  the 
fluid  milk  needs  of  distributing  plants 
located  in  southwest  Missouri  that 
became  regulated  under  the  Southwest 
Plains  order  when  the  adjacent  St. 
Louis-Ozarks  order  was  terminated  on 
April  1. 1985.  The  cooperative 
association  contends  that  without  the 
suspension  costly  and  inefficient 
movements  of  milk  would  have  to  be 
made  solely  for  the  purpose  of  assuring 
that  dairy  farmers,  who  supply  the  fluid 
milk  needs  of  southwest  Missouri  plants, 
will  have  their  milk  priced  and  pooled 
under  the  order. 

DATE:  Comments  are  due  not  later  than 
August  29. 1985. 

ADDRESS:  Comments  (two  copies) 
should  be  sent  to:  Dairy  Division.  AMS. 
Room  2968,  South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies.  Marketing  Specialist, 
Dairy  Division.  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture. 
Washington,  D.C.  20250  (202)  447-2089. 

SUPPtflNENTARY  INFORMATION:  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  iiosure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  etseq.),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Southwest  Plains  marketing 
area  is  being  considered  for  the  months  ' 
of  September  1985  through  February 
1986. 
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In  (  110e.7(c)  the  wordB  "located  in 
the  marketing  area  or  in  a  county 
adjacent  to  the  marketing  area". 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division, 
AMS,  Room  2968,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  not  later  than  7  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  period  for 
filing  comments  is  limited  because  a 
longer  period  would  not  provide  the 
time  needed  to  complete  the  required 
procedures  to  include  the  month  of 
September  1985  in  the  suspension 
period. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  [7  CFR  1.27^)). 

Statement  of  Consideration 

The  order  provides  for  the  pooling  of 
cooperative  association  plants  that  are 
located  in  the  marketing  area  or  a 
county  adjacent  to  the  marketing  area  if 
50  percent  or  more  of  the  cooperative's 
producer  milk  is  physically  received  at 
distributing  plants.  The  proposed 
suspension,  for  September  1985- 
February  1986.  would  continue  a  current 
suspension  that  removed  the  location 
requirement  as  a  basis  for  pooling 
eligibility  for  plants  operated  by  a 
cooperative  association  during  the 
months  of  April-August  1985. 

Continuation  of  the  suspension  was 
requested  by  Mid-America  Dairymen, 
Inc.  (Mid.Am),  a  cooperative  association 
that  operates  plants  and  represents 
producers  who  supply  the  fluid  milk 
needs  of  distributing  plants  located  in 
southwest  Missouri.  The  distributing 
plants  in  this  area,  and  the  supplies  of 
producer  milk  associated  with  such 
plants,  became  associated  with  the 
Southwest  Plains  order  when  the 
adjacent  St.  Louis-Ozarics  order  was 
terminated  on  April  1, 1985.  Mid-Am 
states  that  supplemental  milk  has 
historically  been  furnished  to  these 
distributing  plants  from  Mid-Am's 
supply  plants  located  in  southwest 
Missouri. 

Mid-Am  contends  that  during  the 
upcoming  fall  and  winter  months  there 
will  be  a  sufficient  supply  of  milk 
available  to  furnish  the  fluid  milk  needs 
of  the  distributing  plants  on  a  direct- 
shipped  basis.  Since  most  of  southwest 
Missouri  is  outside  the  Southwest  Plains 
marketing  area,  Mid-Am  contends  that  it 
would  not  be  able  to  utilize  the 
provisions  for  pooling  a  cooperative 
association  plant  under  the  order  on  the 
basis  of  direct  farm  to  distributing  plant 
shipments  of  milk.  Thus,  Mid-Am 


contends  that  absent  a  continuation  of 
the  suspension,  costly  and  inefficient 
movements  of  milk  would  have  to  be 
made  solely  for  the  purpose  of  assuring 
that  dairy  fanners,  who  constitute  the 
source  of  supply  for  distributing  plants 
in  southwest  Missouri,  will  continue  to 
have  their  milk  pooled  and  priced  under 
the  order. 

List  of  SubjecU  in  7  CFR  Part  1106 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authority:  (Sees.  1-19.  M  Stat.  31,  as 
amended,  7  U.S.C.  601-674). 

Signed  at  Washington,  D.C  on:  August  16, 
1985. 

WUIiam  T.  Manley, 

Deputy  Administrator,  Marketing  Prognms. 

[FR  Doc.  85-20130  Filed  8-21-85;  8:45  am] 
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7  CFR  Part  1106 

Milk  In  the  Southwest  Plains  MarKetlng 
Area;  Proposed  Temporary  Reviaion  of 
a  Certain  Provieion  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  temporary  revision  of 
a  rule. 

summary:  This  notice  invities  written 
comments  on  a  proposal  to  continue  a 
reduction  of  a  pooling  standard  in  the 
Southwest  Hains  Federal  milk  order. 
The  proposed  action  would  reduce 
through  February  1988  the  percentage  of 
milk  marketed  by  cooperative 
associations  that  must  be  physicially 
received  at  pool  distributing  plants 
during  each  month  in  order  for  plants 
operated  by  cooperative  associations  to 
qualify  for  pool  status.  The  action  was 
requested  ijy  Mid-America  Dairymen, 
Inc.,  a  cooperative  association  that 
operates  plants  and  represents 
producers  who  supply  milk  to  the 
market,  in  order  to  prevent  uneconomic 
movements  of  milk. 

DATE:  Comments  are  due  not  later  than 
August  28, 1985. 

ADDRESS:  Comments  (two  copies] 
should  be  sent  to:  Dairy  Division,  AMS, 
Room  2968,  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250. 

FOR  FURTHER  INRNWATKM  CONTACT: 

John  F.  Borovies,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  202Sa  (202)  447-^2089. 


tUPPUBMCNTARV  MPORMMTWN:  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Mariieting  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Notice  is  hereby  given  that,  ptvsuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1837,  as 
amended  (7  U.S.C.  801  et  seq.],  and  the 
provisions  of  §  1106.7(d)  of  the  order,  the 
revision  of  a  certain  pooling  provision  of 
the  order  regulating  the  handling  of  milk 
in  the  Southwest  Plains  marketing  area 
is  being  considered  for  extension 
through  February  1886. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  in 
connection  with  the  proposed  revision 
should  send  two  copies  of  such  material 
to  Dairy  Division,  AMS,  Room  2966. 
South  Building.  United  States 
Department  of  Agricultiue.  Washington, 
DC  20250.  not  later  than  7  days  after 
publication  of  this  notice  in  the  Fedsral 
Register.  The  period  for  filing  views  is 
limited  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  and  include 
September  1985  is  the  revision  period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hour  (7  CFR  127\h)). 

Statement  of  Consideratioa 

The  pooling  provision  proposed  to  be 
revised  during  September  1985  through 
February  1988  is  the  delivery  percentage 
applicable  to  milk  marketed  by 
cooperative  associations  that  is  set  forth 
in  §  1106.7(c).  The  revision  would  reduce 
the  percentage  of  milk  marketed  by  a 
cooperative  association  that  must  be 
physically  received  at  pool  distributing 
plants  during  the  month  by  10 
percentage  points,  from  the  present  50 
percent  to  40  percent,  for  plants 
operated  by  cooperative  associations  to 
qualify  for  pool  status  under  the  order. 
Section  1106.7(d)  of  the  Southwest 
Plains  milk  order  provides  that  the 
Director  of  the  Dairy  Division  may 
increase  or  decrease  the  delivery 
percentage  by  up  to  10  percentage  points 
to  obtain  needed  shipments  or  to 
prevent  uneconomic  shipments  of  milk. 
Due  to  significant  changes  in  the  market 
environment  as  a  result  of  the 
termination  of  the  St.  Louis-Ozarks 
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order,  the  delivery  percentage  was 
reduced  by  10  percentage  points,  from  50 
to  40  percent,  during  the  months  of  May 
through  August  1985. 

Mid-America  Dairymen,  Inc.  (Mid- 
Am).  a  cooperative  association  which 
represents  producers  supplying  the 
Southwest  Plains  market,  has  requested 
that  the  lower  40  percent  pooling 
standard  be  continue  during  the  months 
of  September  1985  through  February 
1988,  Mid-Am  contends  that  a 
continuing  application  of  the  lower 
delivery  percentage  is  needed  to 
accommodate  the  efficient  pooling  of 
milk  supplies  associated  with  the 
market.  Because  of  recent  changes  in  the 
market's  structure.  Mid-Am  contends 
that  a  return  to  the  higher  50  percent 
standard  on  September  1  would  require 
a  greater  amount  of  milk  to  be 
physically  received  at  distributing  plants 
than  is  necessary  to  meet  the  fluid  milk 
needs  of  the  market.  Thus,  Mid-Am 
contends  that  without  the  lower  delivery 
percentage  during  the  upcoming  months 
of  September  1985  through  February 
1986,  costly  and  inefficient  movements 
of  milk  would  have  to  be  made  solely  for 
the  purpose  of  pooling  the  milk  of  dairy 
fanners  who  supply  the  market. 

Therefore,  it  may  be  appropriate  to 
reduce  the  aforementioned  provision  of 
S  1106.7(c)  by  10  percentage  points  for 
the  months  of  September  1985  through 
February  1986  to  prevent  uneconomic 
shipment  of  milk. 

list  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders.  Milk,  Dairy 
products. 

PART  1106— {AMENDED] 

The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  aa 
amended,  7  U.S.C.  601-674. 

Signed  at  Washington.  DC.  on:  August  16, 
1965. 

Edward  T.  Coughlin. 

Director.  Dairy  Division. 

fFR  Doc  85-19969  Filed  8-21-85:  8:45  am) 
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7  CFR  Part  1137 

Milk  in  the  Eastern  Colorado  Marketing 
Area;  Notice  of  Proposed  Suspension 
of  Certain  Provisons  of  ttie  Order 

AOCNCV:  Agricultural  Marketing  Service, 
USDA. 

ACTWN:  Proposed  suspension  of  rules. 


SUMMANV:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Eastern  Colorado  Federal 
Milk  order  for  the  months  of  September 


through  December  1985.  Provisions 
proposed  to  be  suspended  relate  to  the 
amount  of  milk  not  needed  for  fluid 
(bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  Also  proposed  to  be 
suspended  for  the  same  period  is  the 
limit  on  the  period  of  automatic  pool 
plant  status  for  a  supply  plan  which  met 
pool  shipping  standards  during  the 
previous  September  through  February.  A 
third  provison  that  is  proposed  to  be 
suspended  is  the  "touch-base" 
requirement  that  each  producers'  milk 
be  received  at  least  three  times  each 
month  at  a  pool  distributing  plant. 
Suspension  of  the  provisons  was 
requested  by  a  cooperative  association 
representing  producers  supplying  the 
market  in  order  to  prevent  uneconomic 
movements  of  milk. 

date:  Comments  are  due  no  later  than 
August  29, 1985. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Dairy  Division. 
Room  2968,  South  Building:  U.S. 
Department  of  Agricidture,  Washington, 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC.  20250, 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  William 
T.  Manley,  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Notice  is  herby  given  that,  pursuant  to 
the  provions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  the 
suspension  of  the  following  provisons  of 
the  order  regulating  the  handling  of  milk 
in  the  Eastern  Colorado  marketing  area 
is  being  considered  for  September 
through  December  1985: 

1.  In  the  second  sentence  of  $1137.7(b). 
the  words  "of  March  through  August". 

2.  In  the  first  sentence  of 

S  1137.12(a)(1),  the  words  "from  whom 
at  least  three  deliveries  of  milk  are 
received  during  the  month  at  a 
distributing  plant". 

3.  In  the  second  sentence  of 

S  1137.12(a)(1),  the  words  "20  percent", 
"of.  and  "distributing". 


All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division, 
Room  2968.  South  Building,  U.S. 
Department  of  Agriculture.  Washington, 
D.C.  20250,  by  the  7th  day  after 
publication  of  this  notice  in  the  Federal 
Register.  The  period  for  filing  conmients 
is  limited  to  7  days  because  a  longer 
period  would  not  provide  the  time 
needed  to  complete  the  required 
procedures  and  include  September  1985 
in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

Mid-America  Dairymen,  Inc.  (Mid- 
Am),  an  association  of  producers  that 
supplies  some  of  the  market's  .fluid  milk 
needs  and  handles  some  of  the  market's 
reserve  milk  supplies,  requested  the 
suspension.  The  suspension  would  relax 
for  September  through  December  1985 
the  limit  on  the  amount  of  producer  milk 
that  a  cooperative  association  may 
divert  from  pool  plants  to  nonpool 
plants,  and  remove  the  requirement  that 
three  deliveries  of  each  producer's  milk 
be  received  at  a  pool  distributing  plant 
each  month.  The  suspension  would  also 
remove  the  limit  on  the  period  of 
automatic  pool  plant  status  for  a  supply 
plant  which  met  pool  shipping  standards 
during  the  previous  September  through 
Febraury. 

The  order  now  provides  that  a 
cooperative  may  divert  a  quantity  of 
milk  not  in  excess  of  20  percent  of  the 
cooperative  association's  member  milk 
received  at  pool  distributing  plants. 
Suspension  of  the  requested  language 
would  allow  up  to  50  percent  of  a 
cooperative's  member  milk  supply  to  be 
diverted  to  nonpool  plants  and  remain 
eligible  to  share  in  the  marketwide  pool. 

Mid-Am  states  that  1985  producer 
receipts  pooled  under  the  Eastern 
Colorado  order  increased  12.2  percent, 
20.5  percent  and  15.5  percent  in  April, 
May  and  June,  respectively,  over«the 
same  months  of  the  previous  year.  At 
the  same  time,  the  cooperative  states, 
producer  milk  in  Class  I  has  risen  only 
slightly.  Mid-Am  estimates  that 
approximately  100  loads  of  producer 
milk  per  month  will  have  to  be  shipped 
from  the  Denver  area  to  surplus  outlets 
in  Eastern  Kansas  and  Nebraska  during 
the  September  through  December 
period.  For  the  same  period,  the 
cooperative  estimates  that  it  would  have 
to  make  approximately  40  shipments  of 
milk  per  month  from  farms  in  Kansas 
and  Nebraska  to  Eastern  Colorado  pool 
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distributing  plants  in  order  to  qualify 
Mid-Am  producers  for  continued  pool 
status.  The  cooperative  slates  that  these 
shipments  would  displace  Denver  area 
milk,  which  would  have  to  be  moved  to 
surplus  handling  plants.  Both 
movements,  according  to  Mid-Am. 
would  represent  uneconomic 
movements  of  milk.  Without  the 
requested  suspension  the  cooperative 
expects  to  incur  substantial  unnecessary 
costs  for  the  movement  of  its  milk  solely 
for  the  purpose  of  pooling  the  milk  of  its 
members  currently  associated  with  the 
Eastern  Colorado  market. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders,  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1137  continues  to  read  as  follows: 

Authority:  Sec.  1-19. 46  Slat.  31.  as 
amended:  7  U.S.C.  601-674. 

Signed  at  Washington,  D.C.  on  August  19. 
1965. 

WUliam  T.  Manlay, 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  85-20129  Piled  6-21-66: 6:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revanua  Sarvic* 

26  CFR  Part  48 

[LR-11»-a3] 

Exdaa  Taxaa  on  Gaaohol  and  Othar 
Alcohol  Mixture  Fuala,  Tiras,  Traad 
Rubber,  and  Inner  Tubea 

aqemcy:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
excise  tax  on  gasohol  and  other  alcohol 
mixture  fuels.  This  document  also 
contains  proposed  regulations  relating 
to  the  rate  of  excise  tax  on  tires,  tread 
rubber,  and  inner  tubes.  Changes  to  the 
applicable  regulations  relating  to 
gasohol  and  other  alcohol  mixt\u%  fuels 
and  tires  are  necessary  due  to 
amendments  made  by  the  Highway 
Revenue  Act  of  1982  and  the  Tax 
Reform  Act  of  1984.  These  regulations 
would  provide  necessary  guidance  to 
Internal  Revenue  Service  personnel  who 
administer  the  Code  and  members  of  the 
public  who  are  subject  to  these  laws. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  October  21, 1985.  The 
regulations  relating  to  alcohol  fuels  are 
proposed  to  be  effective  generally  for 


sales  or  uses  made  on  and  after  April  1. 
1983.  The  regulations  relating  to  tires  are 
proposed  to  be  effective  for  sales  or 
uses  on  and  after  January  1. 1984. 
ADDRESS:  Send  conunents  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-119-83).  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT 

Margaret  M.  O'Connor  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW., 
Washington.  D.C.  20224,  Attention: 
CC:LR.T,  202-556-3287.  ndt  a  toll-free 
call. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Excise  Tax 
Regulations  (26  CFR  Part  48)  under 
sections  4041.  4071,  4081,  6420  and  6427 
of  the  Internal  Revenue  Code  of  1954 
(Code)  and  are  issued  under  the 
authority  contained  in  sections 
511(d)(1)(A)  and  511(d)(2)  of  the 
Highway  Revenue  Act  of  1982  (1982  Act) 
(Pub.  L.  97-424, 96  Stat.  2171)  and 
sections  732(a)(1),  912(a)  and  912(b)  of 
the  Tax  Reform  Act  of  1984  (1984  Act) 
(Pub.  L  98-369,  98  Stat.  976  and  1007). 
The  amendments  are  proposed  to 
conform  the  regulations  to  sections  511 
(b).  (d).  (e),  (f)  and  514  of  the  1982  Act 
and  sections  732(a).  912(a),  912(b). 
912(d).  912(f)  and  913  of  the  1984  Act. 

Taxation  of  Qualifying  Alcohol  Mixture 
Fuels 

In  General 

Prior  to  the  passage  of  the  1982  Act, 
certain  qualifying  alcohol  mixture  fuels 
under  section  4041  (k)  and  section 
4081(c)  were  entirely  exempt  from  the 
tax  imposed  by  sections  4041(a),  relating 
to  special  fuels,  and  4081(a),  relating  to 
gasoline.  Sales  of  gasoline  in  order  to 
produce  a  qualifying  alcohol  mixture 
fuel  were  also  exempt  from  tax  under 
section  4081(c).  To  qualify  for  the 
exemptions  under  either  section  4041(k) 
or  4081(c).  the  alcohol  mixture  fuel  was 
required  to  contain  at  least  10%  alcohol 
by  volume. 

Under  the  1982  Act,  the  tax  on  diesel 
fuel,  special  fuel  and  gasoline  was 
increased  from  4  cents  per  gallon  to  9 
cents  per  gallon.  In  addition,  the  1982 
Act  eliminated  the  complete  exemption 
for  sales  and  uses  of  qualifying  alcohol 
mixture  fuels  so  that  gasohol  and 
alcohol  mixture  fuels  sold  or  used  after 
March  31. 1983.  are  taxed  at  a  reduced 
rate.  The  1984  Act.  effective  for  sales  or 
uses  after  December  31, 1984,  amended 
the  reduced  rate  of  tax  on  gasohol  and 
alcohol  mixture  fuels  produced  from 


special  fuels  to  3  cents  per  gallon  and 
changed  the  rate  of  tax  on  alcohol 
mixture  fuels  produced  from  diesel  fuels 
to  9  cents  per  gallon.  These  amendments 
increased  the  differential  in  tax  rate 
between  the  qualifying  alcohol  mixture 
fuels  and  the  fuels  not  containing  the 
required  mixture  of  alcohol  to  six  cents 
per  gallon.  The  proposed  regulations 
clarify  that  the  tax  on  qualifying  alcohol 
mixture  fuels  is  assessed  upon  the  total 
volume  of  the  mixture  and  not  merely 
upon  the  nonalcohol  content  of  mixture. 

Under  technical  amendments  made  by 
the  1984  Act  (effective  as  if  included  in 
the  1982  Act),  section  4081(c)  also 
provides  that  gasoline  sold  for  blending 
into  gasohol  is  subject  to  a  tax  of  4% 
cents  per  gallon  of  gasoline.  By  applying 
this  rate  of  tax,  the  total  tax  upon  the 
sale  of  gasoline  to  be  blended  into 
gasohol  is  equivalent  to  the  total  tax  of  4 
cents  per  gallon  which  otherwise  would 
be  imposed  upon  the  sale  of  the  gasohol 
ultimately  produced,  assuming  the 
gasohol  contains  10%  alcohol  by  volume. 
In  this  way,  if  tax  has  been  paid  upon 
the  gasoline  sold  for  blending  into 
gasohol,  no  further  tax  will  be  imposed 
upon  the  subsequent  sale  or  use  of  the 
gasohol  produced.  The  1984  Act 
decreased  the  tax  upon  gasoline  sold  for 
blending  into  gasohol  to  3V^  cents  per 
gallon  for  sales  after  December  31, 1984, 
to  conform  this  tax  rate  with  the 
reduction  in  the  rate  of  tax  on  gasohol. 

Under  the  proposed  regulations  a 
producer  of  gasohol  qualifies  as  a 
producer  as  defined  in  section  4082  of 
the  Code  and  may  register  as  such.  If  the 
producer  is  registered,  the  sale  of 
gasoline  to  such  producer  of  gasohol 
may  be  tax  free  under  the  rules  of 
section  4083.  If  the  sale  of  gasoline  is  tax 
free  due  to  the  application  of  section 
4083,  the  tax  will  be  imposed  at  the 
applicable  rate  upon  the  gasohol 
produced. 

The  proposed  regulations  specify  that 
in  order  to  determine  whether  the 
alcohol  mixture  contains  at  least  10% 
alcohol,  the  volume  of  each  component 
in  the  fuel  will  be  adjusted  to  its  volume 
at  a  standard  temperature  of  60* 
Fahrenheit.  This  uniform  temperature  is 
necessary  in  order  to  take  into  account 
changes  in  volume  and  density  of  motor 
fuels  and  alcohol  which  occur  with 
changes  in  temperatures.  Such  changes 
occur  at  different  rates  and  at  different 
temperatures  for  different  fuels. 
Consequently,  if  temperature  is  not 
standardized,  variations  can  occur  in 
the  percentage  physical  makeup  of 
alcohol  mixtures  with  identical  mixture 
ratios,  due  to  differences  in  the 
temperatures  of  the  components. 
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Separation  of  or  Failure  to  Blend 
Qualifying  Alcohol  Mixture  Fuel 

The  1962  Act  and  the  1984  Act  also 
amended  provisions  regarding  the  tax 
consequences  of  separating  the  non- 
alcohol  components  of  a  qualifying 
alcohol  mixture  fuel  or  failing  to  blend 
gasoline  into  alcohol.  Under  prior  law,  if 
the  sale  of  a  qualifying  alcohol  mixture 
was  tax  free  under  section  4041. 
separation  of  the  liquid  fuel  would  be 
treated  as  a  sale  subject  to  the  4  cents 
per  gallon  tax  imposed  on  fuels  not 
containing  the  required  alcohol  mixture. 
In  addition  if  the  sale  of  a  qualifying 
mixture  of  alcohol  and  gasoline  or  the 
sale  of  gasoline  for  use  in  producing  a 
qualifying  mixture  had  been  tax  free 
under  section  4081  (c),  the  person  who 
separated  the  gasoline  from  the  gasohol 
or  failed  to  blend  the  gasoline  into 
gasohol  would  be  considered  the 
producer  of  such  gasoline  and  would  be 
subject  to  a  tax  of  4  cents  per  gallon 
upon  its  sale.  In  order  to  conform  these 
provisions  with  the  changes  in  the 
taxation  of  alcohol  mixture  fuels,  the 
1982  Act  provides  that  the  separation  of 
the  special  fuel  or  diesel  fuel  from  a 
qualifying  mixture  is  treated  as  a  sale 
subject  to  the  applicable  tax  imposed 
upon  the  type  of  fuel  which  has  been 
separated,  reduced  by  any  tax 
previously  paid  on  the  fuel.  Thus,  if 
special  fuel  has  been  separated  from  an 
alcohol  mixture,  it  is  subject  to  a  9  cents 
per  gallon  tax  reduced  by  the  tax  paid 
on  the  mixture.  If  diesel  fuel  has  been 
separated  from  an  alcohol  mixture 
before  August  1. 1984.  it  is  subject  to  a  9 
cents  per  gallon  tax  reduced  by  the  tax 
previously  paid.  If  diesel  fuel  has  been 
separated  after  July  31. 1984,  it  is  subject 
to  a  15  cents  per  gallon  tax.  reduced  by 
the  tax  previously  paid. 

The  proposed  regulations  also  provide 
that  a  person  who  separates  or  fails  to 
blend  gasoline  into  a  qualifying  mixture 
will  be  considered  a  producer  subject  to, 
upon  the  sale  of  the  gasoline,  a  tax  of  9 
cents  per  gallon  if  the  mixture  or 
gasoline  had  been  purchased  tax-free, 
4%  cents  per  gallon  if  the  mixture  or 
gasoline  had  been  purchased  at  the 
reduced  rate  of  tax  in  effect  before 
January  1, 1985.  or  5%  cents  per  gallon  if 
the  mixture  had  been  purchased  at  the 
reduced  rate  of  tax  in  effect  after 
December  31. 1984. 

Credits  and  Refunds 

The  1982  Act  and  the  1984  Act  also 
revised  section  6427(f),  which  relates  to 
refunds  or  credits  available  to  gasohol 
producers  where  the  gasoline  used  to 
produce  gasohol  had  been  previously 
taxed  at  the  higher  rates  imposed  by 
section  4081(a).  Under  prior  law,  the 


gasohol  producer  was  entitled  to  a  full 
refund  or  credit.  Under  both  the  1982 
Act  and  the  1984  Act  and  the  proposed 
regulations,  the  refund  or  credit  is  equal 
to  the  excess  of  the  tax  paid  upon  the 
sale  of  gasoline  over  the  tax  which 
would  have  been  paid  on  gasoline  sold 
in  order  to  produce  gasohol.  Thus,  under 
the  1982  Act,  if  a  blender  purchases  tax- 
paid  gasoline  subject  to  tax  at  a  rate  of  9 
cents  per  gallon  and  uses  it  to  blend 
qualifying  gasohol,  then  the  blender  will 
be  entitled  to  a  credit  of  4%  cents  per 
gallon  of  gasoline  so  used  upon  the  sale 
of  the  gasohol  or  its  use  in  the  trade  or 
business  of  the  blender  before  January  1, 
1985.  Under  the  1984  Act,  if  the  mixture 
produced  from  gasoline  taxed  at  a  rate 
of  9  cents  per  gallon  is  sold  or  used  in 
the  blender's  trade  or  business  after 
December  31, 1984.  the  blender  is 
entitled  to  a  credit  of  5%  cents  per 
gallon  of  gasoline  so  used. 

Exemptions  From  Fuel  Tax 

The  1982  Act  also  extended  the  refund 
provisions  previously  available  to  the 
ultimate  purchaser  for  fuel  used  by 
aerial  applicators  for  farming  purposes 
under  sections  6420  and  6427  to  other 
applicators  as  well.  Thus,  under  the 
proposed  regulations,  the  ultimate 
purchaser  of  fuel  who  uses  such  fuel  in 
the  aerial  application  or  other 
application  of  fertilizers,  herbicides, 
pesticides,  and  other  farm  processes  is 
entitled  to  a  refund  of  the  tax  paid  on 
the  motor  fuels. 

A  new  exemption  from  all  the  fuel 
taxes  was  also  created  by  the  1982  Act 
under  section  4041(b)(2]  for  sales  and 
uses  of  fuels  consisting  of  at  least  85% 
methanol,  ethanol  or  other  alcohols 
derived  from  sources  other  than 
petroleum  or  natural  gas.  The  exemption 
is  effective  for  sales  and  uses  after 
March  31, 1984.  The  proposed 
regulations.explain  this  new  exemption 
and  provide  standards  for  qualification 
for  this  exemption. 

A  partial  exemption  from  fuel  tax  was 
added  by  section  913(a)  of  the  1984  Act. 
Under  section  4041(m}  sales  and  uses  of 
fuels  consisting  of  at  least  85% 
methanol,  ethanol  or  other  alcohols 
produced  from  natural  gas  will  be  taxed 
at  a  reduced  rate  of  4V2  cents  per  gallon. 
This  partial  exemption  is  effective  for 
sales  and  uses  after  July  31, 1984. 
Because  these  fuels  are  produced  from 
natural  gas,  they  do  not  qualify  for  the 
full  exemption  under  section  4041(b)(2). 
Prior  to  the  amendment  made  by  the 
1984  Act,  such  fuels  were  taxed  at  the 
rates  imposed  by  section  4041(a)  relating 
to  diesel  and  special  motor  fuels  or 
4081(a)  relating  to  gasoline. 


Manufacturer's  Tax  on  Tires 

These  proposed  regulations  update 
the  tax  rate  tables  appHcable  to  tires 
sold  after  December  31, 1983.  and 
conform  the  regulations  to  section  514(a) 
of  the  1982  Act  which  repealed  the  tax 
on  nonhighway  tires,  laminated  tires, 
inner  tubes  and  tread  rubber,  effective 
January  1, 1984.  The  proposed 
regulations  also  provide  that  the 
determination  of  the  weight  of  tires  for 
purposes  of  the  excise  tax  may  be  based 
upon  averages  computed  by  any  method 
approved  by  the  Commissioner  rather 
than  solely  by  averages  published  by 
the  tire  industry.  See  existing  §  48.4071- 
2(b). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  which  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
D.C.  20303.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 
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Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Margaret  M. 
O'Connor  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulation,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  48 

Agriculture,  Arms  and  Ammunitions. 
Coal,  Excise  taxes.  Gasohol,  Gasoline. 
Motor  vehicles.  Petroleum.  Sporting 
goods  and  tires. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  28  CFR 
Part  48  are  as  follows: 

PART  48— [AMENDED] 

Paragraph  1.  The  authority  for  Part  48 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  *  Section 
48.4041-18  also  issued  under  26  U.S.C. 
4041(k)(1);  §  48.4041-2  also  issued  under  26 
U.S.C.  4081(n)(l).  •   •   • 

Par.  2.  Section  48.4041-14  is 
redesignated  as  §  48.4041-18  and 
revised  to  read  as  set  forth  below. 

§  48.4041-18    Fuels  containing  alcohol. 

(a)  In  general — (1)  Sale  or  use  after 
December  31,  1984  and  before  January  1, 
1993.  Under  section  4041(k)  the  rate  of 
tax  applicable  to  the  sale  or  use  after 
December  31, 1984  and  before  January  1. 
1993.  of  any  liquid  fuel  described  in 
section  4041(a)  (1)  or  (2)  which  consists 
of  at  least  10%  alcohol  by  volume  is: 

(i)  9  cents  for  each  gallon  of  alcohol 
mixturp  sold  or  used  in  the  case  of 
mixtures  described  in  section  4041(a)(1); 
or 

(ii)  3  cents  for  each  gallon  of  alcohol 
mixture  sold  or  used  in  the  case  of 
mixtures  described  in  section  4041(a)(2). 
The  amount  of  tax  is  based  upon  the 
total  volume  of  fuel  and  not  merely  upon 
the  volume  of  the  nonalcohol 
components  of  such  fuel.  However,  see 
section  4041(b)(2)  and  §  48.4041-19  for 
rules  relating  to  the  complete  exemption 
from  taxes  imposed  by  section  4041(a) 
where  at  least  85%  of  the  fuel  consists  of 
alcohol  produced  from  certain  sources. 

(2)  Sale  or  use  after  March  31,  1983, 
and  before  January  1,  1984.  For  rules 
elating  to  the  rate  of  tax  imposed  on  the 
sale  or  use  after  March  31, 1983,  and 
before  January  1. 1984  of  any  liquid  fuel 
■-^escribed  in  section  4041(a)  (1)  or  (2) 
which  consists  of  at  least  10%  alcohol  by 
volume,  see  section  4041  (k)  prior  to  the 


enactment  of  the  Tax  Reform  Act  of 
1984  (Pub.  L.  98-369.  98  Stat.  1007). 

(3)  Sale  or  use  before  April  1, 1983.  No 
tax  is  imposed  upon  the  sale  or  use  of 
any  liquid  fuel  described  in  section  4041 
(a)(1)  or  (a)(2)  which  consists  of  at  least 
10%  alcohol  if  the  sale  or  use  occurs 
after  December  31, 1978  and  before 
April  1, 1983. 

(b)  Alcohol  mixture  fuels  qualifying 
for  special  tax  treatment.  In  order  to 
qualify  for  the  reduced  rates  of  tax 
described  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  or  the  exemption  from  tax 
described  in  paragraph  (a)(3)  of  this 
section,  at  least  10%  of  an  alcohol 
mixture  fuel  must  consist  of  alcohol  as 
defmed  in  section  4081(c)  and  §  48.4081- 
2(a)(3)  of  the  regulations.  To  determine 
the  percentage  of  alcohol  present  in  a 
fuel,  the  actual  gallonage  of  each 
chemical  component  will  be  adjusted  to 
equivalent  gallonage  at  60*  Fahrenheit. 

(c)  Later  separation.  If  a  person 
separates  out  the  alcohol  from  a  mixture 
which  has  been  taxed  under  the  rates  of 
section  4041(k),  such  separation  will  be 
treated  as  a  sale  of  the  liquid  on  the 
date  separated  and  is  subject  to  tax  at 
the  rates  set  forth  under  section  4041(a) 
(1)  or  (2).  The  tax  liability  incurred  upon 
the  separation  is  reduced  by  the  amount 
of  any  tax  previously  imposed  under 
section  4041.  Thus,  if  Y  buys  1000 
gallons  of  alcohol  mixture  fuel  taxed  at 
the  rate  of  3  cents  per  gallon  under 
section  4041(k)  and  later  separates  the 
fuel  into  900  gallons  of  special  motor 
fuel  and  100  gallons  of  alcohol,  the 
separation  is  treated  as  a  sale  of  900 
gallons  of  special  motor  fuel,  taxed  at 
the  rate  of  9  cents  per  gallon  under 
section  4041(a).  and  a  sale  of  100  gallons 
of  alcohol,  exempt  from  tax  under 

'section  4041(b)(2).  The  tax  of  $81  on  the 
deemed  sale  of  special  motor  fuel  is 
reduced  by  the  tax  of  $30  previously 
paid  on  the  sale  of  the  alcohol  mixtiu« 
fuel. 

(d)  Exemption  from  tax  for  alcohol 
mixture  fuels  sold  or  used  in  an  aircraft 
in  noncommercial  aviation — (1)  In 
general.  No  tax  is  imposed  upon  the  sale 
or  use  of  any  liquid  fuel  described  in 
section  4041  (a)(1)  or  (a)(2)  which 
consists  of  at  least  10%  alcohol  if  such 
fuel  is  sold  to  or  used  by  an  owner, 
lessee  or  other  operator  of  an  aircraft  as 
fuel  in  such  aircraft  in  noncommercial 
aviation.  See  section  4041(c)(4)  and  the 
regulations  thereunder  for  the  definition 
of  noncommercial  aviation. 

(2)  Failure  to  use  alcohol  mixture  fuel 
in  an  aircraft  in  noncommercial 
aviation.  If  fuel  which  is  exempt  from 
tax  under  paragraph  (d)(1)  of  this 
section  is  not  used  as  fuel  in  an  aircraft 
in  noncommercial  aviation,  any  other 
use  or  sale  of  such  fuel  will  be 


considered  the  use  or  sale  of  an  alcohol 
mixture  fuel  subject  to  tax  according  to 
the  rules  of  this  section. 

(e)  Refunds  relating  to  diesel,  special 
motor  and  noncommercial  aviation 
fuels.  See  section  6427  for  rules  whidi 
relate  to  the  allowance  of  a  refund  or 
credit  to  a  person  who  uses  tax-paid 
diesel,  special  motor  or  noncommercial 
aviation  fuels  to  produce  an  alcohol 
mixture  fuel. 

(f)  Alcohol  mixture  fuel  within  the 
tank  of  a  vehicle — (1)  Mixtures  within 
the  tank  of  a  vehicle  before  April  1, 
1983.  If  an  alcohol  mixture  fuel  is  put 
into  the  tank  of  a  vehicle  prior  to  April  1, 
1983,  the  fuel  is  considered  used  prior  to 
that  date.  Thus,  such  fuel  will  not  be 
subject  to  the  tax  described  in 
paragraph  (a)(2)  of  this  section  and  will 
be  exempt  &om  tax  according  to  the 
provision  of  paragraph  (a)(3)  of  this 
section. 

(2)  Mixture  within  the  tank  of  a 
vehicle  before  January  1, 1985.  If  an 
alcohol  mixttu^  is  put  into  the  tank  of  a 
vehicle  prior  to  January  1, 1985,  the  fuel 
is  considered  used  prior  to  that  date. 
Thus,  such  fuel  is  subject  to  the  tax 
described  in  paragraph  (a)(2)  of  this 
section. 

Par.  3.  A  new  $  48.4041-19  is  added  to 
read  as  set  forth  below. 

9  48.4041-19    Exwnptlon  for  qiMim*d 
methanol  and  ethanoi  fiMi. 

(a)  In  general.  Under  section 
4041(b)(2),  the  tax  imposed  upon  the  sale 
or  use  of  motor  fuels  under  section 
4041(a)  does  not  apply  to  the  sale  or  use 
of  qualified  methanol  or  ethanol  fuel. 

(b)  Qualified  methanol  or  ethanol  fuel 
defined.  For  purposes  of  section 
4041(b)(2)  and  this  section,  qualified 
methanol  or  ethanol  fuel  is  liquid  motor 
fuel,  85%  of  the  volume  of  which 
consists  of  alcohol,  as  defined  in  section 
4081(c)  and  §  48.4081-2(a)(3)  of  the 
regulations  as  modified  by  the  following 
sentence.  For  purposes  of  section 
4041(b)(2)  and  this  section,  the  alcohol 
contained  in  a  qualified  methanol  or 
ethanol  fuel  may  be  produced  from  coal. 
In  determining  whether  the  85  percent 
alcohol  requirement  has  been  met  with 
respect  to  a  mixture,  the  actual 
gallonage  of  each  chemical  component 
will  be  adjusted  to  equivalent  gallonage 
at  60°  Fahrenheit. 

(c)  Refunds  relating  to  fuels  used  to 
produce  qualified  fuels.  See  section  6427 
for  rule  which  relate  to  the  allowance  of 
a  refund  or  credit  to  a  person  who  uses 
tax-paid  diesel,  special  motor  or 
noncommercial  aviation  fuels  to  produce 
a  qualified  methanol  or  ethanol  fuel  and 
section  6416  for  rules  which  relate  to 
the  allowance  of  a  refund  or  credit  to  a 
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person  who  uses  tax-paid  gasoline  to 
produce  a  qualified  methanol  or  ethanol 
fuel. 

(d)  Later  blending.  If  a  qualified 
methanol  or  ethanol  fuel  is  blended  with 
other  motor  fuel  in  a  mixture  less  than 
85  percent  of  which  consists  of  alcohol, 
the  subsequent  sale  or  use  of  such 
alcohol  mixture  fuel  is  taxable  under  the 
pro\'ision8  of  section  4041  or  section 
4081  subject  to  the  requirements, 
limitations  and  exemptions  of  those 
sections.  Thus,  if  the  alcohol  mixture 
fuel  is  at  least  10%  alcohol  by  volume, 
sale  or  use  of  the  fuel  is  taxed  at  the 
rates  provided  in  section  4041  (k)  or 
section  4081(c),  but  if  the  fuel  is  less 
than  10%  alcohol,  sale  or  use  of  the  fuel 
is  taxed  at  the  rates  provided  in  section 
4041  [a)  or  section  4061(a). 

(e)  Effective  date.  Section  4041(b)(2) 
applies  to  sales  or  uses  after  March  31. 
1983,  and  before  October  1, 1988. 

Par.  4.  A  new  S  48.4041-20  is  added  to 
read  as  set  forth  below. 

§4«.4041-20    Partially  exMnpt  fiMthand 
and  etttanol  fu*!. 

(a)  In  general.  Under  section  4041(m). 
the  sale  or  use  of  partially  exempt 
methanol  or  ethanol  fuel  is  taxed  at  the 
rate  of  4Vi  cents  per  gallon  of  fuel  sold 
or  used.  The  amount  of  tax  is  based 
upon  the  total  volume  of  fuel  and  not 
merely  upon  the  nonalcohol  portion  of 
the  fuel. 

(b)  Partially  exempt  methanol  or 
ethanol  fuel  defined.  For  purposes  of 
section  4041  (m)  and  this  section, 
partially  exempt  methanol  or  ethanol 
fuel  is  liquid  motor  fuel.  85%  of  which  by 
volume  consists  of  alcohol,  as  defined  in 
section  4081  and  §  48.4081-2(a)(3)  of  the 
regulations,  as  modified  by  the  following 
sentence.  For  purposes  of  section 
4041(m)  and  this  section,  the  alcohol 
contained  in  partially  exempt  methanol 
or  ethanol  fuel  must  be  produced  from 
natural  gas.  In  determining  whether  the 
85  percent  alcohol  requirement  has  been 
met  with  respect  to  a  mixture,  the  actual 
gallonage  of  each  chemical  component 
will  be  adjusted  to  equivalent  gallonage 
at  60*  Fahrenheit 

(c)  Refunds  relating  to  fuels.  See 
section  6427  for  rules  which  relate  to  the 
allowance  of  a  refund  or  credit  to  a 
person  who  uses  tax-paid  diesel,  special 
motor  or  noncommercial  aviation  fuel  to 
produce  a  partially  exempt  methanol  or 
ethanol  fuel  and  section  6416  for  rules 
which  relate  to  the  allowance  of  a 
refund  or  credit  to  a  person  who  uses 
tax-paid  "gasoline  to  produce  a  partially 
exempt  methanol  or  ethanol  fuel. 

(d)  Later  blending.  If  a  partially 
exempt  methanol  or  ethanol  fuel  is 
blended  with  other  motor  fuel  in  a 
mixture  less  than  85  percent  of  which 


consists  of  alcohol,  the  subsequent  sale 
or  use  of  such  blended  motor  fuel  is 
taxable  under  the  provisions  of  section 
4041(a)  or  section  4081(a),  subject  to  the 
requirements,  limitations  and 
exemptions  of  those  sections. 

(e)  Effective  date.  Section  4041(m) 
applies  to  sales  and  uses  after  July  31, 
1984.  If  methanol  or  ethanol  fuel  meeting 
the  requirements  of  paragraph  (b)  of  this 
section  was  put  into  the  tank  of  a 
vehicle  prior  to  August  1. 1984.  the  fuel 
is  considered  used  prior  to  that  date  and 
is  subject  to  the  tax  described  in 
paragraph  (a)  of  section  4041. 

Par.  5.  Section  48.4071-1  is  amended 
as  follows: 

(a)  Paragraph  (a)  is  revised  to  read  as 
set  forth  below. 

(b)  Paragraph  (b)(1)  is  revised  to  read 
as  set  forth  below. 

(c)  Paragraph  (b)(2)  is  redesignated 
paragraph  (b)(3). 

(d)  A  new  paragraph  (b)(2)  is  added  to 
read  as  set  forth  below. 

§  48.4071-1     Imposition  and  rate  of  tax. 

(a)  Imposition  of  tax— [\]  Imposition 
of  tax  before  fanuary  1.  1984.  Section 
4071  imposes  a  tax  at  the  rates'set  forth 
in  paragraph  (b)(1)  of  this  section  on 
tires  made  wholly  or  in  part  of  rubber, 
iimer  tubes  (for  tires)  made  wholly  or  in 
part  of  rubber  and  tread  rubber  which 
are  sold  by  the  manufacturer  thereof 
before  January  1. 1984. 

(2)  Imposition  of  tax  after  December 
31.  1963.  Section  4071  imposes  a  tax  at 
the  rates  set  forth  in  paragraph  (b)(2)  of 
this  section  on  tires  of  the  type  used  on 
highway  vehicles  and  made  wholly  or  in 
part  of  rubber  which  are  sold  by  the 
manufacturer  thereof  after  December  31. 
1983. 

(3)  Definitions.  For  definitions  of  the 
terms  "tires."  "inner  tubes."  "tread 
rubber,"  "rubber"  and  "manufacturer," 
see  5  48.4072-1  of  the  regulations. 

(b)  Rates  and  computation  of  tax — (1) 
Rates  of  tax  before  fanuary  1.  1984. 

(i)  Tires: 

(A)  Of  the  type  used  on  highway 
vehicles: 

(7)  For  the  period  July  1, 1965  to 
December  31. 1980,  inclusive— 10  cents 
per  pound 

[2]  For  the  period  January  1, 1981  to 
December  31, 1983.  inclusive — 9.75  cents 
per  pound. 

(B)  Of  the  type  used  on  other  than 
highway  vehicles: 

[1)  For  the  period  July  1.  1965.  to 
December  31. 1980.  inclusive — 5  cents 
per  pound. 

(2)  For  the  period  January  1. 1981  to 
December  31. 1983,  inclusive — 4.875 
cents  per  pound.  * 


(C)  Laminated  tires  for  the  period  July 
1, 1965  to  December  31. 1983,  inclusive — 
1  cent  per  pound. 

(ii)  Inner  tubes: 

For  the  period  July  1. 1965  to 
December  31, 1983,  inclusive — 10  cents 
per  pound. 

(iii)  Tread  Rubber: 

For  the  period  July  1. 1965  to 
December  31. 1983.  inclusive — 5  cents 
per  pound. 

(2)  Rates  of  tax  on  or  after  January  1. 
1984.  Tires  of  the  type  used  on  highway 
vehicles: 

(i)  Tires  weighing  not  more  than  40 
pounds — 0  cents. 

(ii)  Tires  weighing  more  than  40 
pounds  but  not  more  than  70  pounds — 15 
cents  for  each  pound  in  excess  of  40 
pounds. 

(iii)  Tires  weighing  more  than  70 
pounds  but  not  more  than  90  pounds — 
$4.50  plus  30  cents  for  each  pound  in 
excess  of  70  pounds. 

(iv)  Tires  weighing  more  than  90 
pounds— $10.50  plus  50  cents  for  each 
pound  in  excess  of  90  pounds. 


§48.4071-2    [Amended] 

Par.  6.  Paragraph  (b)  of  §  48.4071-2  is 
retitled  "Alternative  method  of 
determining  the  weight  of  tires  after 
December  31,  1983"  and  is  amended  by 
removing  "and  inner  tubes"  wherever  it 
appears  and  by  removing  in  the  first 
sentence  the  phrase  "shown-in 
schedules  pubhshed  by  the  tire 
industry". 

Par.  7.  Section  48.  4081-2  is  amended 
as  follows: 

(a)  Paragraph  (a)  is  revised  to  read  as 
set  forth  below. 

(b)  Paragraph  (b)  is  revised  to  read  as 
set  forth  below. 

(c)  The  heading  of  paragraph  (c)  is 
revised  to  read  as  set  forth  below. 

(d)  Paragraph  (c)(1)  is  amended  by 
removing  the  first  sentence  of  the 
paragraph  and  inserting  in  lieu  thereof 
the  sentence  set  forth  below  and  by 
removing  the  word  "exempt"  in  the  fifth 
sentence. 

(e)  Paragraph  (c)(2)  is  amended  by 
removing  "tax  free"  wherever  it  appears 
and  inserting  in  lieu  thereof  "at  the 
reduced  rate  (or  tax  free  for  sales  before 
April  1. 1983)". 

(f)  Paragraph  (e)(lj  is  revised  to  read 
as  set  forth  below. 

(g)  Paragraph  (e)(2)  is  retitled  to  read 
as  set  forth  below  and  is  amended  by 
removing  the  last  sentence  of  the 
paragraph  and  inserting  in  lieu  thereof 
the  two  sentences  set  forth  below. 

(h)  A  new  paragraph  (e)(3)  is  added  to 
read  as  set  forth  below. 


Fecieral  Ragiiter  /  Vol.  50.  No.  163  /  Thursday,  August  22.  1985  /  Proposed  Rules 


339B1 


(i)  Paragraph  (f)(1)  is  retitled  and  is 
revised  to  read  as  set  forth  below. 

(j)  The  heading  and  text  of  paragraph 
(f)(2)  are  amended  by  inserting  "and  less 
than  85  percent  alcohol"  after  "40 
percent  alcohol"  wherever  it  appears. 

(1)  A  new  paragraph  (f)(3)  is  added  to 
read  as  set  forth  below. 

(m)  Paragraph  (g)  is  revised  to  read  as 
set  forth  below. 

(n)  Paragraph  (h)  is  amended  by 
removing  "tax  free"  wherever  it  appears 
and  inserting  in  lieu  thereof  "at  the 
reduced  rate  (or  tax  free  for  sales  before 
April  1. 1983)". 

(o)  Paragraph  (i)  is  removed. 

§  48.4061-2    Gasoline  mixed  with  alcohol. 

(a)  In  general — (1)  Sale  after  March 
31,  1983.  and  before  October  1.  1988. 
Under  section  4081(c).  the  rate  of  tax 
applicable  to  the  sale  of  qualifying 
gasohol  (as  defined  in  paragraph  (a)(4) 
of  this  section)  and  on  the  sale  of 
gasoline  for  the  purpose  of  producing 
qualifying  gasohol  is: 

(i)  For  sales  occurring  after  December 
31, 1984,  and  before  October  1. 1988,  3 
cents  per  gallon  of  fuel  in  the  case  of  the 
sale  of  qualifying  gasohol  and  3Vi  cents 
per  gallon  of  fuel  in  the  case  of  the  sale 
of  gasoline  purchased  for  the  purpose  of 
producing  qualifying  gasohol. 

(ii)  For  sales  occurring  after  March  31, 
1983,  and  before  January  1, 1985.  4  cents 
per  gallon  of  fuel  in  the  case  of  the  sale 
of  qualifying  gasohol  and  4%  cents  per 
gallon  of  fuel  in  the  case  of  the  sale  of 
gasoline  purchased  for  the  purpose  of 
producing  qualifying  gasohol. 

(2)  Sale  before  April  1.  1983.  For  sales 
before  April  1, 1983  no  tax  is  imposed 
upon  the  sale  of  qualifying  gasohol  or  on 
the  sale  of  gasoline  to  produce 
qualifying  gasohol. 

[3]  Alcohol  defined.  For  purposes  of 
this  section  and  section  4081(c),  the  term 
"alcohol"  generally  includes  methanol, 
ethanol,  and  any  other  alcohol,  whether 
produced  domestically  or  imported, 
which  is  not  produced  from  petroleum, 
natural  gas,  or  coal.  In  the  case  of 
cdcohol  mixture  fuels  sold  after 
December  31, 1984,  alcohol  produced 
from  peat  is  considered  alcohol 
produced  from  coal.  The  term  alcohol, 
for  purposes  of  this  section  and  section 
4081(c),  does  not  include  alcohol  with  a 
proof  of  less  than  190°  of  proof 
(determined  without  regard  to  added 
denaturants).  Thus,  in  determining  what 
percentage  of  any  mixture  consists  of 
alcohol,  the  volume  of  alcohol  includes 
the  volume  of  any  impurities  that  reduce 
the  purity  of  the  alcohol  to  not  less  than 
95%  (190  degrees  of  proof),  determined 
without  regard  to  denaturants,  unless 
such  impurities  consist  of  gasoline  or  the 
other  non-alcohol  fuel  with  which  the 


alcohol  is  mixed.  In  addition,  the  volume 
of  alcohol  includes  the  volume  of  any 
denaturants  (including  gasoline  or  other 
non-alcohol  fuel  denaturants]  which  are 
added  under  any  formula  approved  by 
the  Secretary  to  the  extent  that  the 
volume  of  such  denaturants  does  not 
exceed  5%  of  the  volume  of  the  alcohol 
(including  the  denaturants).  If  the 
volume  of  such  denaturants  exceeds  5% 
of  the  volume  of  the  alcohol,  the  excess 
over  5%  is  considered  part  of  the  non- 
alcohol  content  of  the  fuel.  For  certain 
requirements  imposed  on  producers  of 
alcohol  (ethanol)  under  chapter  51  of  the 
Code  relating  to  distilled  spirits,  see  27 
CFR  Part  201.  For  certain  requirements 
imposed  on  purchasers  of  specially 
denatured  alcohol  (ethanol),  see  27  CFR 
Part  211. 

(4)  Qualifying  gasohol.  Qualifying 
gasohol  (hereinafter  referred  to  as 
gasohol)  is  a  blend  of  gasoline  and 
alcohol  in  a  mixture  at  least  10  percent 
of  which  is  alcohol.  TTie  actual  gallonage 
of  each  component  of  the  gasohol  is 
adjusted  to  its  equivalent  gallonage  at 
60°  Fahrenheit  in  order  to  determine 
whether  the  10%  alcohol  requirement 
has  been  met. 

(b)  Sale  of  gasoline  to  produce 
gasohol.  The  sale  of  gasoline  for  use  in 
producing  gasohol  is  subject  to  the 
provisions  of  section  4081(c)  rather  than 
section  4081(a)  only  if  the  sale  is  in  bulk 
quantities  for  delivery  into  a  bulk 
storage  tank  of  a  gasohol  producer  as 
defined  in  this  paragraph  (b).  For 
purposes  of  this  section,  the  term 
"gasohol  producer"  means  any  person 
who,  in  the  ordinary  course  of  his  or  her 
trade  or  business,  regularly  buys 
gasoline  and  alcohol  in  bulk  quantities 
for  blending  into  gasohol  for  the  use  in 
the  trade  or  business  or  for  resale.  Thus, 
an  isolated  purchase  of  gasoline  for 
blending  into  gasohol  does  not  qualify 
the  seller  of  such  gasoline  for  taxation 
under  section  4081(c)  and  this  section.  A 
person  who  qualifies  as  a  gasohol 
producer  for  purposes  of  this  section, 
will  also  qualify  as  a  "producer"  for 
purposes  of  section  4082.  Accordingly, 
the  sale  of  gasoline  to  a  gasohol 
producer,  whether  or  not  for  use  in 
producing  gasohol,  may  be  exempt  from 
tax  under  section  4083  (relating  to 
certain  exempt  sales  to  producers).  If 
the  sale  of  gasoline  for  use  in  producing 
gasohol  is  taxed  at  the  rate  provided  in 
section  40ei(c),  no  tax  will  be  imposed 
upon  the  sale  of  the  gasohol  produced 
with  such  gasoline.  In  addition,  if  the 
sale  of  gasoline  for  use  in  producing 
gasohol  is  taxed  at  the  rate  provided  in 
section  4081(c)  applicable  to  sales 
before  January  1, 1985,  and  such 
gasoline  is  blended  into  gasohol  after 
December  31, 1984,  no  refund  or  credit  is 


allowed  for  the  difference  between  the 
tax  imposed  and  the  lower  tax  which 
would  have  been  imposed  if  such 
gasoline  had  been  taxed  at  the  rate 
applicable  to  sales  after  December  31. 
1984. 

(c)  Requirements  for  gasohol 
producers  purchasing  at  lower  rates  or 
tax  free — (1)  Certificate  of  Registry.  A 
person  qualifying  as  a  gasohol  producer 
under  paragraph  (b)  of  this  section  who 
wishes  to  purchase  gasoline  taxed  at  a 
reduced  rate  (or  exempt  from  tax  in  the 
case  of  sales  prior  to  April  1. 1983)  under 
section  4081(c)(1)(B)  must  be  registered 
with  the  district  director  for  the  district 
in  which  his  principal  place  of  business 
is  located,  unless  the  person  is  exempt 
from  registration  requirements  under 
section  4222(b).  *  *  * 
•        *       *        •       * 

(e)  Special  rules — (1)  Limitation  on 
sales  taxed  at  lower  rates.  The  reduced 
rate  of  tax  (or  the  exemption  from  tax  in 
the  case  of  sales  prior  to  April  1, 1963) 
under  section  4081(c)(1)(B)  only  applies 
to  the  sale  of  gasohne  for  use  in 
producing  gasohol.  Therefore,  unless  die 
sale  is  exempt  from  tax  or  is  taxed  at  a 
reduced  rate  under  another  provision  of 
the  Code,  the  producer  of  the  gasohne 
may  sell  at  the  reduced  rate  of  tax 
provided  in  section  4081(c).  only  that 
portion  of  the  gasoline  that  is  intended 
for  use  in  producing  gasohol. 

(2)  Sales  to  exempt  users.  •  •  * 
Therefore,  where  the  ultimate  vendor 
sells  both  tax-paid  gasoline  and  tax-paid 
gasohol  and  the  sales  of  the  two  types  of 
fuel  are  not  clearly  distinguished,  the 
producer  of  the  gasoline  and  gasohol 
will  not  be  entiUed  to  a  full  credit  or 
refund  with  respect  to  these  fuels,  if  the 
amounts  of  each  type  sold  by  the 
ultimate  vendor  to  tax-exempt  users 
cannot  be  established.  If  the  producer 
caimot  distinguish  the  amount  of  each 
type  sold,  the  credit  allowed  will  be 
equal  to  the  credit  that  would  have  been 
allowed  if  all  the  fuel  sold  had  been  tax- 
paid  gasohol. 

(3)  Later  blending.  If  gasohol  is 
blended  with  other  motor  fuel,  the 
subsequent  sale  or  use  of  such  blended 
motor  fuel  is  taxable  under  the 
provisions  of  "section  4041(a)  or  4061(a)  if 
the  resulting  blend  is  less  than  10% 
alcohol  by  volume. 

(f)  Refunds  and  credits — (1)  Tax-paid 
gasoline  under  section  40ei(a)  used  to 
produce  gasohol.  See  section  6427(f)  for 
rules  which  relate  to  the  allowance  of  a 
refund  or  credit  to  a  blender  of  gasohol 
where  the  blender  uses  tax-paid 
gasoline  to  produce  the  gasohoL 
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(3)  Mixture  of  gasoline  and  alcohol 
containing  at  least  85%  alcohol.  If  a 
person  uses  tax-paid  gasoline  in 
blending  a  mixture  of  gasoline  and 
alcohol  containing  at  least  85%  alcohol 
by  volume  that  qualifies  for  the 
exemption  from  tax  under  section 
4041(b)(2)  for  qualified  methanol  or 
ethanol  fuels,  the  refund  provisions 
under  section  6416  apply. 

(g)  Later  separation  and  failure  to 
blend — (1)  In  general  Any  person  who 
fails  to  use  gasoline  which  was  taxed  at 
a  reduced  rate  (or  was  exempt  from  tax 
in  the  case  of  sales  prior  to  April  1, 1983) 
under  section  4081  (c)  to  make  gasohol  or 
who  separates  gasoline  from  gasohol 
which  was  taxed,  if  at  all,  under  section 
40ei(c),  is  treated  as  a  producer  of 
gasoline  (as  defined  under  section  4082), 
and  is  subject  to  tax  upon  the 
subsequent  sale  of  such  gasoline.  If 
gasoline  is  purchased  under  section 
4081(c)  for  use  in  producing  gasohol,  and 
the  amount  purchased  is  in  excess  of  the 
amount  of  gasoline  that  the  purchaser  is 
able  to  establish  has  actually  been  used 
to  produce  gasohol  by  the  records 
required  under  paragraph  (h)(3)  of  this 
section,  then  the  purchaser  is  treated  as 
having  failed  to  use  the  excess  gasoline 
to  produce  gasohol.  In  such  a  case,  any 
of  the  excess  gasoline  that  is  not  in  the 
purchaser's  possession  is  treated  as 
having  been  disposed  of  by  sale  or  by  a 
use  considered  a  sale.  See  section  7201 
for  criminal  penalties  relating  to  a 
willful  attempt  to  evade  or  defeat  tax, 
and  section  6651  for  additions  to  tax  for 
failure  to  file  a  return  or  pay  tax. 

(2)  Rates  of  tax.  If  gasoline  or  gasohol 
described  in  the  preceding  paragraph 
was  purchased  tax  free  prior  to  April  1, 

1983,  the  person  who  is  treated  as 
separating  the  gasohol  or  failing  to  use 
the  gasoline  to  produce  gasohol  is  taxed 
as  a  producer  at  the  applicable  rate  of 
tax  in  effect  under  section  4081(a)  at  the 
time  of  the  sale  of  the  gasoline  by  such 
person.  If  the  gasoline  or  gasohol  was 
purchased  at  the  rate  of  tax  applicable 
to  sales  after  March  31, 1983,  and  before 
January  1. 1985,  the  rate  of  tax  imposed 
upon  the  person  treated  as  separating 
the  gasohol  or  failing  to  use  the  gasoline 
to  produce  gasohol  is  4%  cents  per 
gallon.  If  the  gasoline  or  gasohol  was 
purchased  at  the  reduced  rate  of  tax 
applicable  to  sales  after  December  31, 

1984,  the  rate  of  tax  imposed  upon  the 
person  treated  as  separating  the  gasohol 
or  failing  to  use  the  gasoline  to  produce 
gasohol  is  SVs  cents  per  gallon. 

(3)  Examples.  The  requirements  of  this 
paragraph  are  illustrated  by  the 
following  examples. 

Example  (1).  A  gasohol  blender  X  produces 
10.000  gallonB  of  gasohol  using  9,000  gallons 


of  gasoline  and  1.000  gallons  of  alcohol. 
Because  of  a  lack  of  demand  for  the  gasohol, 
X  separates  the  gasoline  and  sells  it.  X  will 
be  treated  as  the  producer  of  the  gasoline. 

(i)  If  the  gasoline  was  previously  subject  to 
a  9  cents  per  gallon  tax  under  section  4081(a), 
or  S810.  the  sale  of  the  separated  gasoline  is 
not  subject  to  any  additional  tax. 

(ii)  If  the  gasoline  was  previously  subject  to 
a  4%  cents  per  gallon  tax  under  section 
4081(c).  or  $400.  X  will  be  subject  to  a  AVt 
cents  per  gallon  tax  upon  the  sale  or  gjsoline, 
or  $410. 

(iii]  If  the  gasoline  was  previously  subject 
to  a  3VS  cents  per  gallon  tax  under  section 
4081(c).  or  $300.  X  will  be  subject  to  a  5% 
cents  per  gallon  tax  upon  the  sale  of  gasoline, 
or  $510. 

(iv)  Assume  that  ^  never  blended  the  9,000 
gallons  into  gasohol  but  instead  sold  the 
gasoline.  X  will  be  treated  as  the  producer  of 
the  gasoline.  If  the  gasoline  had  been  subject 
to  a  9  cents  per  gallon  tax,  X  will  not  be 
subject  to  any  additional  tax.  If  the  gasoline 
had  been  taxed  at  a  rate  of  4%  cents  per 
gallon,  or  $400,  X  will  be  subject  to  a  4% 
cents  per  gallon  tax  upon  the  sale  of  the 
gasoline,  or  $410.  If  the  gasoline  had  been 
taxed  at  a  rate  of  3Vi  cents  per  gallon,  or 
$300,  X  will  be  subject  to  a  5%  cents  per 
gallon  tax  upon  the  sale  of  the  gasoline,  or 
$510. 


948.6420-4    [AmendMl] 

Par.  8.  Section  48.6420-4(1)  is  amended 
by  inserting  "or  other  applicator"  after 
"an  aerial  applicator"  wherever  if 
appears. 

§48.6427-1    [Amanded] 

Par.  9.  Section  48.6427-l(a)(2)(iv)  is 
amended  by  inserting  "or  other 
applicator"  after  "an  aerial  applicator" 
wherever  it  appears. 
Roscoe  L.  Egger.  Jr,. 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  85-20149  Filed  8-21-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  924 

Permanent  State  Regulatory  Program 
of  Mississippi 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing 
procedures  for  public  comment  on  its 
proposed  action  to  postpone  a  review  of 
the  Mississippi  program  provisions  in 
light  of  revisions  to  the  Federal 
regulations. 

OSM  has  initiated  a  review  of  all 
State  permanent  regulatory  programs. 


approved  by  the  Secretary  of  the 
Interior  under  the  Surface  Mining 
Control  and  Reclamation  Act  1977 
(SMCRA),  in  light  of  extensive  revisions 
to  the  Federal  regulations.  Such  a 
review  results  from  the  requirements  of 
the  Federal  regulations  at  30  CFR 
732.17(d).  which  provide  that  OSM 
notify  the  State  regulatory  authority  of 
all  changes  in  SMCRA  and  the  Federal 
regulations  thereunder,  which  will 
require  an  amendment  to  the  approved 
State  program  to  conform  the  State's 
program  to  the  Federal  standards;  and 
consistency  of  the  State  and  Federal 
standards  is  required  by  SMCRA. 
Since  its  permanent  regulatory 
program  was  approved  by  the  Secretary. 
Mississippi  has  not  had  any  surface  coal 
mining  activities  in  the  State,  nor  does 
the  State  anticipate  any  coal  mining  to 
occur  before  2000  A.D.  Further, 
Mississippi  has  indicated  in  writing  that 
when  coal  mining  is  anticipated  or 
develops,  it  will  amend  its  State 
program  provisions  to  be  consistent  with 
the  Federal  regulations  in  existence  at 
the  time.  This  notice  sets  forth  the  public 
comment  period  during  which  time 
interested  persons  may  submit  written 
comments  on  OSM's  proposed  action  to 
postpone  at  this  time  its  review  of  the 
State  program  provisions  and  the  State's 
subsequent  revision  of  its  surface  coal 
mining  regulations. 

DATE:  Comments  not  received  by 
September  23, 1985  at  the  address 
below,  no  later  than  4:00  will  not 
necessarily  be  considered  in  this 
proposed  action. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr.  John 
T.  Davis,  Field  Office  Director, 
Birmingham  Field  Office,  Office  of 
surface  Mining,  228  West  Valley 
Avenue.  3rd  Floor,  Room  302, 
Homewood,  Alabama  35209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  R.  Davis,  Field  Office  Director, 
Birmingham  Field  Office,  Office  of 
Surface  Mining,  228  West  Valley 
Avenue,  3rd  Floor,  Room  302, 
Homewood,  Alabama  35209;  Telephone: 
(205)254-0809. 

SUPPLEMENTARY  INFORMATION:  On 

August  2, 1979,  the  State  of  Mississippi 
submitted  to  the  Department  of  the 
Interior  its  proposed  permanent 
regulatory  program  under  SMCRA.  On 
May  27, 1980,  Mississippi  resubmitted  its 
program.  On  September  4, 1980, 
following  a  review  of  the  program 
resubmission,  the  Secretary  of  the 
Interior  approved  the  Mississippi 
program  (45  FR  58520-58526). 
Background  information  on  the  State 
program  and  the  Secretary's  findings 


can  be  found  in  the  September  4. 1980 
Federal  Register  notice. 

In  the  latter  part  of  1983,  OSM 
completed  the  last  in  a  series  of  final 
rules,  thus  completing  its  regulatory 
reform  effort  for  the  Federal  regulations 
at  30  CFR  Chapter  VII.  On  November  10, 
1983.  the  Director.  OSM,  provided  all 
States,  with  approved  permanent 
regulatory  programs,  with  a  preliminary 
list  of  revised  Federal  rules  which  may 
necessitate  changes  in  the  approved 
State  programs.  Thus,  OSM  initiated  the 
procedures  required  by  the  Federal 
regulations  at  30  CFR  732.17(d),  which 
provide  that  OSM  notify  the  State 
regulatory  authority  of  all  changes  in 
SCRA  and  the  Federal  regulations  which 
will  require  an  amendment  to  the  State's 
program  to  conform  state  program 
provisions  to  the  Federal  standards. 
Consistency  of  the  State  and  Federal 
standards  is  required  by  section  503(a) 
of  SMCRA  and  the  Federal  regulations 
at  30  CFR  732.15(a).  To  date  eight  States 
have  been  notified  formally  by  the 
Director  under  30  CFR  732.17  that 
specific  provisions  of  the  respective 
State  programs  are  now  inconsistent 
with  the  Federal  regulations  and  must 
be  revised  by  the  States. 

With  regard  to  the  Mississippi 
program.  4he  Director  is  considering  an 
indefinite  postponement  of  the  review  of 
the  State  program  in  light  of  the  revised 
Federal  regulations.  This  action  is 
proposed  for  several  reasons.  On  July 
23, 1985,  Mississippi  responded  to  an 
inquiry  from  OSM  concerning  the  status 
of  coal  mining  in  the  State.  Mississippi 
said  that  there  is  no  coal  mining  in  the 
State.  Further,  no  coal  (lignite)  mining  is 
anticipated  in  the  near  future,  probably 
not  before  the  year  2000  A.D.  Also,  the 
letter  stated  that  in  the  event  mining  is 
anticipated  or  if  mining  does  develop, 
the  rules  and  regulations  of  the 
Mississippi  program  will  at  that  time  be 
amended  to  be  consistent  with  the 
Federal  regulations  in  existence  at  such 
time. 

This  action  is  also  proposed  in  part 
because  of  the  plain  reading  of  section 
503(a)  of  SMCRA  in  conjunction  with 
the  Federal  regulations  at  30  CFR 
736.11(a).  Under  these  provisions  it 
would  not  have  been  necessary  for 
Mississippi  to  have  a  State  program  or 
for  the  Director  to  promulgate  a  Federal 
program  in  the  State  inasmuch  as  he 
does  not  reasonably  expect  coal 
exploration  or  surface  coal  mining 
operations  to  exist  on  non-Federal  and 
non-Indian  land  within  the  State  at  any 
time  in  the  near  future. 

Therefore,  the  Director  invites  public 
comment  on  the  proposed  action  to 
postpone  the  regulatory  reform  review 
of  the  Mississippi  program  and  the 


resulting  requirement  of  State  revisions 
to  its  program  until  such  time  as  mining 
is  anticipated  or  mining  does  develop  in 
the  State.  If,  after  considering  public 
comments  on  this  proposed  action,  the 
Director  makes  a  final  decision  to 
postpone  the  review,  he  would  revise 
the  Federal  rules  at  30  CFR  Part  924 
codifying  decisions  concerning  the 
Mississippi  program  to  implement  the 
action.  Specifically,  a  new  §  924.16 
would  be  added  to  codify'  the 
requirement  that  Mississippi,  in  the 
event  mining  is  anticipated  or  does 
develop,  will  amend  its  program  prior  to 
any  mining  to  be  consistent  with  the 
Federal  regulations  in  existence  at  the 
time. 

Additional  Determinatioiu 

1.  Compliance  with  the  National 
Environmental  Policy  Act-  The 
Secretary  has  determined  that  pursuant 
to  Section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  AcL  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  Sections  3,  4.  7.  and  6  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  would  not 
impose  any  new  requirement  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  924 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  August  14. 1985 
)ed  D.  Christenseo, 
Acting  Director,  Office  of  Surface  Mining. 

PART  924— MISSISSIPPI 

30  CFR  Part  924  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  924 
continues  to  read  as  follows: 


Authority:  Pub.  L.  95-87  (30  U.S.C.  503} 

2.  30  CFR  Part  924  is  proposed  to  be 
amended  by  adding  a  new  §  924.16  as 
follows; 

§  924.16    Requtred  prognmi  amendment*. 

Pursuant  to  30  CFR  732.17, 
Mississippi,  prior  to  allowing  coal 
exploration  or  surface  mining  operations 
in  the  event  such  activities  should 
develop,  shall  submit  and  have 
approved  by  the  Office  of  Surface 
Mining,  amendments  to  its  permanent 
regulatory  program  to  be  in  accordance 
with  SMCRA  and  consistent  with  the 
Federal  regulations  at  30  CFR  Chapter 
VII  in  existence  at  the  time. 

(PR  Doc.  85-19932  Filed  e-21-85;  8:45  amj 
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FEDERAL  COMMUKiCATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  8S-B3;  RM-48M] 

FM  Broadcast  Station  In  Kodiak.  AK 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of 
petition. 

SUMMARY:  Action  taken  herein 
dismisses  the  request  of  Kodiak 
Broadcasting  Company.  Inc.  to  allocate 
Channel  272A  to  Kodiak,  Alaska,  as  that 
community's  second  local  comme.'xial 
FM  service.  The  petitioner  failed  to  state 
a  continuing  interest  in  the  channel 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  MRMMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202J  634-6530. 
SUPPI^MENTARY  INFORMATION: 

Report  and  Order  Proceeding 
Terminated 

In  the  Matter  of  Amendment  of  573.202(b). 
Table  of  AUotments.  FM  Broadcast  Stations. 
(Kodiak.  Alaska)  MM  Docket  No.  85-63.  RM- 
4864. 

Adopted:  August  12. 1985. 
Released:  August  20. 1985. 

By  the  Chief.  PoUcy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  50  FR 12584,  published 
March  29, 1985,  proposing  the  allocation 
of  Channel  272A  to  Kodiak,  Alaska,  as 
that  community's  second  local 
commercial  FM  service,  at  the  request  of 
Kodiak  Broadcasting  Company,  Inc. 
("petitioner").  Comments  were  filed  by 
Peninsula  Communications,  Inc. 
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("Peninsula"),  requesting  that  a  different 
frequency  be  allocdtcd  to  avoid 
interference  to  its  proposed  translator 
station  on  Channel  272A  at  Kodiak.  No 
Comments  were  received  by  the 
petitioenr  and  no  other  party  filed 
comments  stating  an  intention  to  apply 
for  the  channel,  if  allocated. 

2.  Absent  an  expression  of  interest  in 
the  use  of  a  proposed  channel,  it  is  the 
Commission's  general  policy  to  refrain 
from  making  a  new  allocation  to  a 
community.  See,  e.g..  Williams,  Arizona, 
47  FR  20827.  published  May  14, 1982. 
and  paragraph  2  of  the  Appendix  to  the 
Notice.  Therefore,  since  there  has  been 
no  such  interest  here,  we  will  dismiss 
petitioner's  proposal. 

3.  In  view  of  the  foregoing,  it  is 
ordered,  that  the  petition  of  Kodiak 
Broadcasting  Company.  Inc..  requesting 
the  allocation  of  Channel  272A  to 
Kodiak.  Alaska,  is  hereby  dismissed.  It 
is  further  ordered,  that  this  proceeding  is 
terminated. 

4.  For  further  information  concerning 
this  proceeding,  contract  Leslie  K. 
Shapiro.  Mass  Media  Bureau,  (202)  634- 
6530. 

Federal  Communications  Commission. 
Charies  Scbott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

|FR  Doc.  85-20041  Filed  8-21-85:  8:45  am) 
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47  CFR  Part  87 

(PR  Docket  No.  85-112;  FCC  85-1891 

Portable  Aircraft  Station  Licenses, 
Aeronautical  Utility  Mobile  Station 
Frequencies  and  Frequencies  Used  for 
Activation  of  Airport  Lights 

AGENCY:  Federal  Communications 
Commission. 

ACTKHi:  Proposed  rule. 

SUMMARY:  This  action  proposes  to  make 
three  unrelated  amendments  to  the 
Aviation  Services  rules.  The  first 
proposal  specifically  provides  for  the 
licensing  of  portable  aircraft  radio 
stations  which  can  be  temporarily 
installed  on  board  an  aircraft.  The 
second  proposal  would  permit  the 
frequency  122.9  MHz  to  be  used  by 
aeronautical  utility  mobile  stations  at 
airports  without  towers,  flight  service 
stations  or  aeronautical  advisory 
stations  (unicorns).  The  final  proposal 
would  permit  the  frequency  122.9  MHz 
to  be  used  to  activate  airport  runway 
lights.  This  action  was  initiated  as  a 
result  of  inquiries  from  members  of  the 
aviation  community  and  is  intended  to 


improve  aviation  communications 
services. 

DATES:  Comments  must  be  submitted  on 
or  before  September  19, 1985,  and  reply 
comments  on  or  before  October  4, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  J.  Garcia.  Private  Radio  Bureau. 
Aviation  and  Marine  Branch. 
Washington.  D.C.  20554.  (202)  632-7175. 
SUPPLEMENTARY  INFORMATION: 

List  of  subjects  in  47  CFR  Part  87 

General  Aviation.  Airborne  Stations 
Aeronautical  Utility  Mobile  Stations. 

This  document  was  released  by  the 
Commission  on  April  19, 1985.  Due  to 
oversight,  it  was  never  published  in  the 
Federal  Register.  However,  the 
comment/reply  comment  period  has 
been  extended  to  allow  Federal  Register 
readers  sufficient  time  in  which  to  file 
comments. 

In  the  matter  of  amendment  of  part  87  of 
the  rules  concerning  portable  aircraft 
licenses,  aeronautical  utility  mobile  station 
frequencies  and  frequencies  used  for 
activation  of  airport  lights;  PR  Docket  No.  85- 
112,  FCC  85-189. 

Adopted:  April  15, 1985. 
Released  April  19, 1985. 
By  the  Commission. 

1.  This  notice  proposes  to  make  three 
unrelated  changes  in  Part  87  (Aviation 
Services)  of  the  rules.  These  changes 
concern  new  portable  aircraft  station 
licenses,  frequencies  available  for  use 
by  aeronautical  utility  mobile  stations 
and  frequencies  available  for  activation 
of  airport  runway  lights. 

Portable  Aircraft  License 

2.  Currently  there  is  no  provision  in 
Part  87  which  permits  the  licensing  of 
portable  aircraft  radio  stations.  When 
an  applicant  requests  to  temporarily 
operate  portable  radio  equipment  in 
different  U.S.  registered  aircraft,  the 
request  is  reviewed  on  a  case-by-case 
basis.  In  the  past  such  requests  for 
portable  aircraft  stations  were  rare  and 
this  was  a  suitable  approach.  However, 
with  the  introduction  of  relatively 
inexpensive  portable  aircraft  radio 
equipment  in  the  marketplace,  the 
number  of  applicants  seeking  to  license 
this  equipment  is  increasing. 

3.  We  believe  that  specifically 
providing  for  portable  aircraft  stations 
in  the  rules  will  be  more  convenient  for 
the  aviation  community  and  prevent  a 
lengthening  of  processing  time  as  such 
applications  become  more  common.  A 
similar  type  of  portable  station  license  is 
available  in  the  maritime  services  and 
has  proven  to  be  useful  for  vessel 
operators.  Accordingly,  we  propose  to 


amend  §  87.29  to  specifically  provide  for 
the  licensing  of  portable  aircraft 
stations. 

Aeronautical  Utility  Mobile  Stations 

4.  In  order  to  improve  safety  at 
airports  which  do  not  have  an  operating 
control  tower,  the  Federal  Aviation 
Administration  (FAA)  has 
recommended  that  aircraft  flying  into  or 
out  of  these  uncontrolled  airports 
transmit/receive  on  a  common  traffic 
advisory  frequency  (CTAF).  The 
assigned  CTAF  depends  on  the  facilities 
located  at  a  particular  airport.  The 
CTAF  is  usually  the  part-time  control 
tower  frequency,  the  flight  service 
station  frequency,  the  aeronautical 
advisory  station  frequency  or,  where 
none  of  the  above  facilities  exists,  122.9 
MHz.'  Vehicles  which  operate  at  an 
airport  are  usually  equipped  with 
aeronautical  utility  mobile  stations  for 
safety  communications  related  to  the 
movement  of  ground  traffic  on  the 
airport.  For  example,  maintenance 
vehicles,  snowplows  and  crash 
equipment  used  aeronautical  utility 
mobile  radio  stations.  The  frequencies 
assigned  to  these  utility  stations  at 
uncontrolled  airports  correspond  to  the 
CTAF  except  that  122.9  MHz  is  not 
currently  included  in  the  list  of  available 
frequencies. 

5.  We  have  received  a  number  of  rule 
waiver  requests  to  permit  utility  stations 
which  operate  at  airports  without  any 
control  tower,  flight  service  station  or 
aeronautical  advisory  stations  to  use  the 
airport  CTAF  122.9  MHz.  State  and  local 
aeronautical  agencies  which  inspect  and 
help  maintain  many  of  these 
uncontrolled  airports  most  often  make 
such  requests.  We  feel  that  making  122.9 
MHz  routinely  available  to  utility 
stations  operating  at  these  airports  will 
enhance  safety  and  improve 
communications  capabilities. 
Accordingly,  we  propose  to  amend 

§  §  87.431  and  87.433  of  the  rules  to  make 
122.9  MHz  assignable  to  aeronautical 
utility  mobile  stations  operating  at 
airports  without  a  control  tower,  flight 
service  station  or  aeronautical  advisory 
station  for  communications  related  to 
safety  such  as  runway  conditions  and 
hazards  on  the  airport. 

Activation  of  Airport  Runway  lights 

6.  Section  87.183  (cc)  of  the  rules 
permits  aircraft  stations  to  transmit  brief 


'  The  frequency  122.9  N4Hz  is  also  assignable  to 
aeronautical  multicom  stations  for  communications 
pertaining  to  activities  of  a  temporary,  seasonal  or 
emergency  nature  which  depend  on  aircraft  for  the 
successful  or  safe  conduct  of  the  activity. 
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keyed  RF  signals  *  to  activate  airport 
lights.  Frequencies  assigned  to 
aeronautical  stations  at  the  airports  are 
available  for  this  purpose  provided  no 
harmful  interference  is  caused  to  voice 
communications.  The  frequency  122.9 
MHz  was  not  made  available  for  the 
activation  of  airport  lights  because  it 
would  not  normally  be  assigned  to  a 
station  located  at  an  airport.  However, 
with  the  increasing  use  of  122.9  MHz  as 
the  CTAF  at  airports  without  an 
aeronautical  radio  station,  we  have 
received  a  number  of  inquiries 
concerning  use  of  122.9  MHz  to  activate 
airport  lights.  This  would  allow  the  pilot 
to  remain  on  the  recommended  CTAF 
frequency  when  approaching  these 
airports  at  night,  rather  than  having  to 
switch  to  another  frequency  to  activate 
the  airport  lights.  We  believe  that  at 
many  airports  the  use  of  122.9  MHz  for 
this  purpose  would  be  more  convenient 
for  the  flying  public  without  causing  any 
negative  effect.  Accordingly,  we  propose 
to  amend  §  87.183(cc)  to  make  the 
frequency  122.9  MHz  available  for  the 
activation  of  airport  lights  at  airports 
where  no  aeronautical  station  utilizing 
any  of  the  other  available  frequencies  is 
located. 

7.  Additionally  we  propose  to  remove 
language  in  §  87.183(j]  which  became 
obsolete  after  January  1, 1985. 

8.  The  proposed  amendments  to  the 
Commission's  rules,  as  set  forth  in  the 
attached  Appendix,  are  issued  under  the 
authority  contained  in  sections  4(i]  and 
303{r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
303{r). 

9.  Under  procedures  set  out  in  §  1.415 
of  the  rules  and  regulations,  47  CFR 
1.415,  interested  persons  may  file 
comments  on  or  before  September  19, 
1985  and  reply  comments  on  or  before 
October  4, 1985.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  fmal  action  is  taken 
in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

10.  In  accordance  with  the  provisions 
of  S 1-419  of  the  rules  and  regulations,  47 


'The  transmitter  is  keyed  by  momentarily 
depressing  the  microphone  "push-lo-talk"  button 
without  voice  or  audio  tone  transmissions. 


CFR  1.419.  formal  participants  shall  file 
an  original  and  5  copies  of  their 
comments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comment  should  Hie  an  original  and  11 
copies.  Members  of  the  general  public 
who  wish  to  express  their  comments  are 
given  the  6ame  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  pubHc 
inspection  diuing  regular  business  hours 
in  the  Commission's  Public  Reference 
Room  at  its  headquarters  in 
Washington.  D.C. 

11.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making  ^ 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rule  making 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  writtten  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  to  the  Commission's 
Secretary  for  inclusion  in  the  public  file.  ^ 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepared  a  written  summary  of 
that  presentation.  On  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  pubUc  file, 
with  a  copy  to  the  Commission  ofHcial 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally.  S 11231  of  the 
Commission's  rules,  47  CFR  1.1231. 

12.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  burden  hours  imposed  on 
the  public. 


13.  We  have  determined  that  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980  (Pub.  L  96-354)  does  not  apply  to 
this  rule  making  proceeding  because  if 
promulgated,  it  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
changes  proposed  herein  will  have  a 
minor  beneficial  effect  on  the  a,viation 
community.  These  changes  allow  greater 
flexibility  and  will  not  cause  a 
significant  economic  impact  on  any 
entity. 

14.  It  is  ordered.  That  a  copy  of  this 
Notice  shall  be  sent  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

15.  Regarding  questions  on  matters 
covered  in  this  dociunent  contact 
Loretta  J.  Garcia,  202-632-7175. 

Federal  Commimications  Commission. 
William  J.  Tricarico. 

Secretary. 

Appendix 

Part  87  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  87— AVIATION  SERVICES 

1.  The  authority  citation  for  Part  87 
continues  to  read: 

Authority:  Sees.  4.  303,  48  Stat,  as 
amended.  1066. 1082;  47  U.S.C.  154.  303. 

2.  Section  87.29  is  amended  by  adding 
new  paragraph  (a)(7)  to  read  as  follows: 

§87.29    Application  for  aircraft  radio 
station  llcenM. 

(a)  *  •  * 

(7)  An  applicant  may  apply  for  a 
portable  aircraft  radio  station  Ucense  to 
operate  a  portable  transmitter  when 
temporarily  installed  in  different  U.S. 
aircraft.  The  applicant  must  show  a 
need  to  operate  the  same  equipment  on 
more  than  one  aircraft 
•        *        •        *        • 

3.  Section  87.183  paragraph  (j)  is 
amended  by  removing  the  last  sentence 
of  subparagraph  {3){ii).  and  \  87.183 
paragraph  (cc)  is  amended  by  removing 
the  last  sentence  in  subparagraph  (3). 
and  by  adding  new  subparagraph  (4)  to 
read  as  follows: 

§87.183    FrequenciM  avaOaM*. 

(cc)  *  *  * 

(3)  Any  aviation  instructional 
frequency  (121.95, 123.3  and  123.5  MHz) 
listed  in  S  87.341. 

(4)  The  frequency  122.9  MHz  when  no 
station  utilizing  any  of  the  available 
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frequencies  is  located  at  the  concerned 
airport. 

4.  In  S  87.431,  paragraph  (d)  is 
redesignated  as  (e)  and  a  new  paragraph 
(d)  is  added  to  read  as  follows: 

§•7.431    FrtqusnciM  svaHaM*. 

(d)  At  landing  areas  which  have  no 
airdrome  control  tower,  flight  service 
station  or  aeronautical  advisory  station, 
the  frequency  122.9  MHz  is  assignable  to 
aeronautical  utility  mobile  stations. 


§•7.433    [AiMOdcd] 

5.  In  9  87.433(b)  the  words  "or  the 
frequency  122.9  MHz"  are  added  after 
the  words  "aeronautical  advisory 
station  frequency". 

[FR  Doc  85-19831  Filed  8-21-«5;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

1985  Crop  Soybean  Preliminary  Loan 
and  Purchase  Rate 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  USDA. 
action:  Notice  of  determination  of  1985 
crop  soybean  preliminary  level  of  price 
support. 

■  summary:  The  purpose  of  this  notice  is 
to  announce  that  the  preliminary  level  of 
price  support  for  the  1985  soybean  crop 
is  $5.02  per  bushel.  This  determination  is 
required  to  be  made  by  section  201(g)(1) 
of  the  Agricultural  Act  of  1949,  as 
amended. 

EFFECmfE  DATE:  August  22, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Orville  I.  Overboe,  Agricultural 
Economist,  Analysis  Division,  ASCS- 
USDA.  P.O.  Box  2415,  Washington.  D.C. 
20013,  Telephone  (202)  447-4417.  Since 
this  is  a  preliminary  determination 
calculated  in  accordance  with  a 
statutory  formula,  it  has  been 
determined  that  an  Impact  Analysis  is 
not  necessary. 

SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  "not  major."  It  was 
designated  "not  major"  because  it  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  milhon  or  more;  (2) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  Government 
agencies,  or  geographic  regions;  or  (3) 
signiHcant  adverse  impacts  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign  based  enterprises  in  domestic  or 
export  markets. 


The  title  and  number  of  the  federal 
assistance  program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases;  Number — 10.051  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibilty  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

Section  201(g)(1)  of  the  Agricultural 
Act  of  1949,  as  amended,  provides  that 
the  price  of  soybeans  for  each  of  the 
1982  through  1985  marketing  years  shall 
be  supported  through  loans  and 
purchases  at  a  level  equal  to  75  percent 
of  the  simple  average  price  received  by 
farmers  for  soybeans  for  each  of  the 
preceding  five  marketing  years, 
excluding  the  high  and  low  valued 
years,  except  that  the  support  price  may 
not  be  less  than  $5.02  per  bushel. 
However,  if  the  Secretary  of  Agriculture 
determines  that  the  average  price       ^ 
received  by  producers  for  soybeans  in 
any  marketing  year  is  not  more  than  105 
percent  of  the  level  of  loans  and 
purchases  for  such  marketing  year,  the 
support  level  may  be  reduced  for  the 
next  marketing  year  by  the  amount 
which  is  determined  to  be  necessary  to 
maintain  domestic  and  export  markets 
for  soybeans,  except  that  the  price 
support  level  cannot  be  reduced  by  more 
than  10  percent  in  any  year  nor  below 
$4.50  per  bushel. 

Section  201(g)(1)  also  provides  that 
the  Secretary  must  make  a  preliminary 
announcement  of  the  level  of  price 
support  not  earlier  than  30  days  prior  to 
September  1,  the  beginning  of  the 
marketing  year,  based  upon  the  latest 
information  and  statistics  then 
available.  The  Secretary  must  make  a 
final  annoimcement  of  such  level  as 
soon  as  full  information  and  statistics 
are  available  on  prices  for  the  five  years 
perceding  the  beginning  of  the  marketing 
year  for  which  the  level  of  support  is 
determined.  The  final  level  of  price 
support  must  be  announced  no  later 
than  October  1,  of  the  marketing  year  to 
which  the  announcement  applies.  The 
final  level  of  support  cannot  be  less  than 
that  of  the  preliminary  announcement. 


Determination 

The  simple  average  price  received  by 
farmers  for  soybeans  for  each  of  the 
preceding  five  years,  excluding  the  high 
and  low  valued  years,  is  $6.47  per 
bushel.  This  determination  is  based  on 
the  following  data: 

(1) 

Simple-Average  Soybean  Prices  ($/Bu.) 

1980 7S0 

1981 &0S 

1982 SJD 

1983 7j67 

1984 S.8S  (proiected) 

(2)  Average  of  the  five  years, 
excluding  the  low  valued  year  (1962) 
and  the  high  valued  year  (1983): 
($7.50  +  $6.05  +  $5.85)/3=$6.47  per 
bushel. 

(3)  The  preliminary  price  support  level 
calculation  is  $6.47 x. 75 ^$4.85.  The 
calculated  preliminary  price  support 
level  of  $4.85  per  bushel  is  less  than  the 
statutory  minimum  level  of  $5.02  per 
bushel.  The  average  price  of  soybeans 
received  by  producers  during  the 
marketing  year  1984  ($5.85)  exceeded 
105  percent  of  the  1984  price  support 
level  for  soybeans  ($5i}2xl.05=$5.27). 
There  is.  therefore,  no  basis  for  reducing 
the  preliminary  price  support  level  for 
soybeans  below  the  statutory  minimum 
level  of  $5.02  per  bushel.  Accordingly, 
the  preliminary  1985-crop  soybean  price 
support  level  is  $5.02  per  bushel. 

(Sec.  201(g)(1)  of  the  Agricultural  Act  of  1949. 
as  amended  (7  U.S.C  1446  (g)(1)) 

Signed  at  Washingtoa  O.C  on  August  19. 

1985. 

John  R.  Block. 

Secretary. 

(FR  Doc  8&-20081  Filed  8-21-85:  &45  am) 
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Commodity  Credit  Corporation 

Cotton  Storage  Agreement  Annual 
Contract  Fees 

AGENCY:  Commodity  Credit  Corporation. 

USDA 

ACTION:  Notice  of  proposed 
determination  of  1985--86  contract  fees. 

SUMMARY:  The  purpose  of  this  notice  is 
to  propose  a  schedule  of  contract  fees  to 
be  charged  non-federally  licensed 
warehousemen  requesting  renewal  of  an 
existing  Cotton  Storage  Agreement 
(CSA)  or  requesting  initial  apj)roval  of  a 
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CSA.  The  fees  would  partially  defray 
the  costs  of  warehouse  examinations 
which  are  conducted  by  Commodity 
Credit  Corporation  (CCC). 

DATE:  Comments  must  be  received  on  or 
before — September  23, 1985 — in  order  to 
be  assured  of  consideration. 
ADDRESS:  Send  comments  to  Paul  W. 
King,  Director,  Warehouse  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture.  P.O.  Box  2415, 
Washington,  D.C.  20013,  (202)  447-4018. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Closson,  Chief,  Storage  Contract 
Branch,  Warehouse  Division,  ASCS, 
USDA,  Room  5962-South  Building,  P.O. 
Box  2415.  Washington.  D.C.  20013.  (202) 
382-8053. 

SUPfn^MENTARY  INFORMATION:  This 
notice  has  been  reviewed  in  conformity 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major."  This 
action  has  been  classified  "not  major" 
since  implementation  of  these  proposed 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal.  State  or  local 
governments,  or  geographical  regions;  or 
(3)  signincant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment,  or  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29915  (June  24, 1983). 

It  has  been  determined  that  the 
Regulatory  Flexibihty  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  adverse 
impact  on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
required. 

The  Commodity  Credit  Corporation 
(CCC)  Charter  Act  (15  U.S.C.  714) 
provides  authority  for  CCC  to  conduct  a 
number  of  operations  to  stabilize, 
support,  and  protect  farm  income  and 
prices. 


Section  4(h)  of  the  CCC  Charter  Act 
provides  that  CCC  shall  not  acquire  real 
property  in  order  to  provide  storage 
facilities  for  agricultural  commodities, 
unless  CCC  determines  that  private 
facilities  for  the  storage  of  such 
commodities  are  inadequate.  Further, 
section  5  of  the  CCC  Charter  Act 
provides  that,  in  carrying  out  the 
Corporation's  purchasing  and  selling 
operations,  and  in  the  warehousing, 
transporting,  processing,  or  handling  of 
agricultural  commodities,  CCC  is 
directed  to  use,  to  the  maximum  extent 
practicable,  the  usual  and  customary 
channels,  facilities,  and  arrangements  of 
trade  and  commerce.  Pursuant  to  these 
provisions,  CCC  enters  into  Cotton 
Storage  Agreements  (CSA)  with  private 
warehousemen  which  provide  for  the 
storage  of  commodities  owned  by  CCC 
or  pledged  to  CCC  as  security  for  a  price 
support  loan. 

CCC  examines  all  warehouses  which 
are  subject  to  a  CSA.  or  for  which  a 
warehouseman  has  requested  approval 
for  a  new  CSA,  to  determine  whether 
quantities  of  CCC-owned  cotton,  CCC 
loan-cotton  and  other  depositor  cotton 
are  totally  accounted  for  and  whether 
the  warehouse  will  provide  adequate 
protection  for  all  cotton  in  storage  and 
all  cotton  to  be  placed  in  storage. 

CCC  now  pays  all  examination  costs 
for  those  warehouses  for  which  a  CSA 
has  been  approved  or  for  which  a 
warehouseman  is  seeking  approval  of  a 
new  CSA,  but  which  are  not  licensed 
under  the  United  States  Warehouse  Act 
If  the  warehouse  examination 
disclosures  that — (1)  All  cotton  is 
accounted  for,  (2)  the  facility  provides, 
or  will  provide,  adequate  protection  for 
all  cotton,  and  (3)  the  warehouseman 
and  warehouse  meet  the  financial  and 
other  requirements  of  the  Standards  of 
Approval — an  existing  CSA  may  be 
renewed  for  the  warehouse  or  a  new 
CSA  may  be  approved  for  he 
warehouse.  Since  the  warehouseman 
also  derives  a  direct  benefit  from  the 
warehouse  examination,  it  has  been 
determined  that  the  warehouseman  and 
CCC  should  each  pay  approximately  50 
percent  of  the  examination  costs. 

Accordingly,  a  proposed  amendment 
to  the  Standards  for  Approval  of 
Warehouses  for  Cotton  or  Cotton  Linters 
(7  CFR  Part  1427)  has  been  published 
which  provides  that  each 
warehouseman  who  has  a  non-federally 
licensed  warehouse  must  pay  a  contract 
fee  to  CCC  to  partially  offset  the 
warehouse  examination  costs  for  each 
warehouse  for  which  there  is  a  request 
for  a  renewal  of  a  CSA  or  for  which 
there  is  a  request  for  approval  of  a  new 
CSA.  The  proposed  amendment  to  7 
CFR  Part  1427  provides  that  a  Schedule 


of  Fees  to  be  charged  cotton 
warehousemen  by  CCC  will  be 
published  annually  in  the  Federal 
Register.  The  purpose  of  this  notice  is  to 
request  comments  ft'om  interested 
persons  with  respect  to  the  schedule  of 
fees  proposed  for  the  1985-1986  contract 
year. 

The  proposed  fee  is  designed  to 
partially  offset  the  total  cost  incurred  by 
CCC  in  conducting  an  examination  of  a 
non-federally  licensed  warehouse  for 
which  the  warehouseman  has  requested 
renewal  of  an  existing  CSA  or  approval 
of  a  new  CSA. 

For  those  warehouses  for  which  the 
warehouseman  has  requested  approval 
of  a  new  CSA  and  for  those  warehouses 
for  which  the  warehouseman  has 
requested  renewal  of  an  existing  CSA, 
the  fee  will  be  calculated  to  take  into 
account  the  amount  of  storage  activity 
at  each  warehouse.  The  proposed 
contract  fee  will  equal  the  total  of  the 
following: 

(1)  A  fee  of  $100  for  each  warehouse 
examined  to  help  offset  certain  fixed 
costs  associated  with  examinations 
which  do  not  tend  to  vary  according  to 
storage  activity,  such  as  travel  and  staff 
hours  devoted  to  discussions  with 
warehouse  personnel  concerning 
general  warehouse  procedures; 

(2)  A  charge  of  It  for  each  bale 
handled  at  the  warehouse  during  the 
twelve  months  of  the  calendar  year 
preceding  assessment  of  the  fee  in  order 
to  partially  defray  the  costs  associated 
with  tracking  and  accounting  for  each 
bale  handled  at  the  warehouse;  and 

(3)  A  charge  of  1.5$  times  the  average 
number  of  bales  in  storage  in  the 
warehouse  at  the  end  of  each  month 
during  the  12  months  of  the  calendar 
year  preceding  assessment  of  the  fee  to 
partially  offset  the  cost  of  the  counting 
of  bales  that  actually  are  in  the 
warehouse  at  the  time  of  the 
examination. 

The  proposed  determination  also 
specifies  that  a  tag  check  fee  of  10^  per 
bale  will  be  charged  a  warehouseman 
whenever  CCC  conducts  a  tag  check  of 
the  warehouse.  The  tag  check  is  not  a 
part  of  the  standard  warehouse 
examination.  Tag  checks  are  conducted 
by  CCC  whenever  the  examiner's  bale 
count  is  not  within  V4  of  one  percent  of 
the  total  number  of  bales  which  should 
be  in  the  warehouse  as  determined  by 
outstanding  warehouse  receipts  and  all 
other  storage  and  non-storage 
obligations. 

Proposed  Determinations 

Accordingly,  comments  are  requested 
on  the  following  determinations  with 
respect  to  contract  fees  and  the  method 
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used  to  determine  the  fee  which  the 
Commodity  Credit  Corporation  (CCC) 
proposes  to  charge  during  the  1985-88 
contract  year  for  non-federally  licensed 
cotton  warehouses  for  which  a 
warehouseman  requests  the  renewal  of 
an  existing  Cotton  Storage  Agreement 
(CSA)  or  approval  of  a  new  CSA: 

A.  There  shall  be  charged  and 
collected  from  the  warehouseman  for 
each  warehouse  for  which  the 
warehouseman  requests  the  renewal  of 
an  existing  CSA  or  approval  of  a  new 
CSA.  a  contract  fee,  equal  to  the  total  of: 

1.  A  charge  of  $100; 

2.  A  charge  of  U  a  bale  for  each  bale 
handled  at  the  warehouse  during  the  12 
months  of  the  calendar  year  preceding 
assessment  of  the  fee;  and 

3.  A  charge  of  1.5^  times  the  average 
number  of  bales  in  storage  in  the 
warehouse  at  the  end  of  each  month 
during  the  12  months  of  the  calendar 
year  preceding  assessment  of  the  fee. 

B.  If  CCC  determines  that  tag  check  of 
the  bales  stored  in  an  approved 
warehouse  is  warranted.  CCC  will 
charge  the  warehouseman  an  additional 
tag  check  fee  of  10^  per  bale  checked.  A 
tag  check  shall  be  deemed  to  be 
warranted  whenever  the  examiner's 
bale  count  is  not  within  Vi  of  one 
percent  of  the  total  number  of  bales 
which  should  be  in  the  warehouse  as 
determined  by  outstanding  warehouse 
receipts  and  all  other  storage  and  non- 
storage  obligations. 

Signed  at  Washington,  D.C.,  on  August  16. 
1985. 

EverattRank, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  85-20131  Filed  8-21-85;  8:45  am) 
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1985-Crop  Sugar  Beets  and  Sugarcane 
Loan  Rates 

agency:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Notice  of  proposed 
determination. 

summary:  The  Secretary  of  Agriculture 
proposes  to  determine  and  announce  the 
price  support  loan  rates  with  respect  to 
the  1985  crop  of  sugar  beets  and 
sugarcane.  The  determination  of  these 
loan  rates  is  required  to  be  made  in 
accordance  with  provisions  of  section 
201(h)  of  the  Agricultural  Act  of  1949. 
DATE:  Comments  must  be  received  on  or 
before  September  23. 1985  to  be  assured 
of  consideration. 

ADDRESS:  Interested  persons  may  send 
comments  to  Director.  Cotton.  Grain, 
and  Rice  Price  Support  Division, 


Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  U.S. 
Department  of  Agriculture.  P.O.  Box 
2415,  Washington,  D.C.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Gill.  Cotton.  Grain,  and  Rice  Price 
Support  Division,  ASCS,  U.S. 
Department  of  Agriculture.  P.O.  Box 
2415.  Washington,  D.C.  20013.  Phone: 
(202)  447-8480.  The  Preliminary 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  proposed  determination  and  the 
impact  of  implementing  the  selected 
option  is  available  from  Thomas  W. 
Fink,  Cotton,  Grain,  and  Rice  Price 
Support  Division,  ASCS.  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  D.C.  20013. 
SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  the  provisions  of  Departmental 
Regulations  1512-1  and  Executive  Order 
12291  and  has  been  classiRed  as 
"major"  since  this  action  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  of  proposed 
determination  since  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

An  Environmental  Evaluation  with 
respect  to  the  price  support  loan 
program  has  been  completed.  It  has 
been  determined  that  this  action  is  not 
expected  to  have  any  significant  impact 
on  the  quality  of  the  human 
environment.  In  addition,  it  has  been 
determined  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  land  use,  and  appearance. 
Accordingly,  neither  an  Environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases.  Number  10.051.  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

Section  201(h]  of  the  Agricultural  Act 
of  1949  provides  that  the  Secretary  of 
Agriculture  is  required  to  support  the    . 
price  of  the  1982  through  1985  crops  of 


sugarcane  and  sugar  beets  through 
nonrecourse  loans.  Section  201(h) 
further  provides  that  the  price  of  tfie 
1985  crop  of  sugarcane  shall  be 
supported  at  such  level  as  the  Secretary 
determines  to  be  appropriate  but  not 
less  than  18  cents  per  pound  for  raw 
cane  sugar.  The  price  of  the  1985  crop  of 
sugar  beets  shall  be  supported  at  sudi 
level  as  the  Secretary  determines  to  be 
fair  and  reasonable  in  relation  to  the 
level  of  loans  for  sugarcane. 

This  notice  proposes  a  national 
average  loan  rate  for  the  1985  crop  of 
sugarcane  of  18  cents  per  pound,  which 
is  the  minimum  statutory  loan  rate. 

It  is  further  proposed  that  the  loan 
rate  for  the  1985  crop  of  refined  beet 
sugar  be  determined  generaUy  using  the 
same  methodology  which  was  used  in 
determining  the  loan  rate  for  the  1983 
and  1984  crops.  This  was  set  forth  in  die 
supplementary  information  to  the 
regulations  for  the  Price  Support  Loan 
Program  for  the  1983  through  1985  Crops 
of  Sugar  Beets  and  Sugarcane,  publiriied 
on  October  5. 1983.  at  48  FR  45374. 
Under  that  methodology,  the  loan  rate 
for  reined  beet  sugar  is  calculated  by 
multiplying  the  raw  cane  sugar  loan  rate 
times  a  determined  factor  and  dien 
adding  the  fixed  marketing  expenses 
(which  are  incurred  by  beet  processors 
regardless  of  the  disposition  of  the 
sugar).  The  factor  referred  to  in  the 
formula  is  determined  by  comparing  the 
weighted  average  net  returns  for  beet 
sugar  (i.e..  gross  returns  less  all 
marketing  expenses)  to  the  wei^ted 
average  New  York  spot  price  (#12 
contract)  for  raw  cane  sugar  for  a 
specified  number  of  years.  In 
determining  the  loan  rate  for  the  1964 
crop,  the  weighted  average  New  Yofic 
spot  price  for  the  years  1975  through 
1982  was  utilized.  For  the  1985  crop,  the 
weighted  average  New  York  spot  price 
for  the  years  1975  throtigfa  1988  will  be 
used. 

In  addition,  the  national  average  loan 
rate  for  both  raw  cane  sugar  and  refined 
beet  sugar  will  l>e  further  adjusted  to 
reflent  location  differentials  by  region. 
The  application  of  location  dij^erentials 
to  loan  rates  are  common  to  most  price 
support  programs  administered  by  CCC. 

Under  the  provisions  of  the 
regulations  governing  the  Price  Support 
Loan  Program  for  the  1983  throu^  1985 
Crops  Sugar  Beets  and  Sugarcane,  the 
1985  crop  sugar  loan  rates  must  be 
announced  on  or  before  October  1. 1965. 
The  1985  crop  is  defmed  as  the  sugar 
processed  from  domestically-produced 
sugar  beets  and  sugarcane  during  the 
1985  crop  year,  which  is  the  period  from 
July  1, 1985.  through  June  30, 1986. 
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It  has  been  determined  that  the  1985 
crop  sugar  loan  rates  should  be 
announced  as  early  as  possible  to 
permit  sugar  processors  to  make 
adequate  plans  with  respect  to  the  1985 
crop.  Accordingly,  comments  with 
respect  to  this  notice  must  be  received 
within  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  in  order  to  be  assured  of 
consideration.  This  will  allow  sufficient 
time  to  properly  evaluate  and  consider 
the  comments  received  before 
announcing  the  Hnal  1985  crop  loan 
rates  for  sugar  beets  and  sugarcane. 

Accordingly,  it  is  proposed  that  the 
following  determination  will  be  made 
with  respect  to  the  1985  crop  of 
sugarcane  and  sugar  beets: 

Proposed  Detennlnation 

A  national  average  loan  rate  of  18 
cents  per  pound,  which  is  the  statutory 
minimum  loan  rate,  will  be  applicable  to 
the  1985  crop  of  sugarcane. 

The  loan  rate  for  refined  beet  sugar 
will  be  calculated  by  multiplying  the 
raw  cane  sugar  loan  rate  times  a 
determined  factor  and  then  adding  the 
fixed  marketing  expenses  (which  are 
incurred  by  beet  processors  regardless 
of  the  disposition  of  the  sugar).  The 
factor  referred  to  in  the  formula  will  be 
determined  by  comparing  the  weighted 
average  net  returns  for  beet  sugar  (i.e., 
gross  returns  less  all  marketing 
expenses)  to  the  weighted  average  New 
York  spot  price  (#12  contract)  for  raw 
cane  sugar  for  the  years  1975  through 
1983. 

The  loan  rates  which  are  determined 
for  both  raw  cane  sugar  and  refined  beet 
sugar  will  be  further  adjusted  to  reflect 
the  processing  location  of  the  sugar 
offered  as  collateral  for  a  price  support 
loan.  These  adjustments  (i.e..  location 
differentials)  will  be  calculated  in  the 
same  manner  as  they  have  been  for  the 
three  previous  crop  years.  The  loan 
rates  for  sugar  processed  in  speciffc 
regions  will  be  based  upon  the 
transportation  costs  associated  with 
moving  that  sugar  to  the  markets  that 
are  normal  for  those  regions. 

Comments  with  respect  to  the 
national  average  loan  rate  for  the  1985 
crop  of  sugarcane  and  the  methodology 
used  for  determining  the  national 
average  loan  rate  for  the  1985  crop  of 
sugar  beets  are  invited. 

Signed  at  Washington.  D.C..  on  August  19. 
1985. 

|ohn  R.  Block. 

Secretary. 

[FR  Doc.  85-20080  Filed  8-21-85;  8:45  am] 
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Soil  Conservation  Sarvica 

Environmental  Statemanta;  Doyla 
Towmship  Park  Shora  Erosion  Control 
RC&D  Measure,  Michigan 

agency:  Soil  Conservation  Service, 

Agriculture. 

action:  Notice  of  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Envirormiental  Quality  Guidelines.  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Ooyle  Township  Park  Shore  Erosion 
Control  RC&D  Measure,  Schoolcraft 
County,  Michigan. 
FOR  FUfrrHER  INFORMATION  CONTACT 

Mr.  Homer  R.  Hilner,  State 
Conservationist.  Soil  Conservation 
Service.  1405  South  Harrison  Road.  East 
Lansing.  Michigan  48823.  telephone  517- 
337-6702. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no.  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings.  Mr.  Homer  R.  Hilner,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment.  The  planned  works  of 
improvement  include  the  following 
items:  barrier  posts,  adapted  grasses 
and  trees,  rock  riprap,  and  topsoil.  Total 
construction  cost  is  estimated  to  be 
$120,000.  of  which  RC&D  funds  will  pay 
$72,500  and  local  funds  $47,500. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  FONSI  has  been  sent  to 


various  federal,  state,  and  local  agencies 
and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
address. 

Implementation  of  the  proposal  will 
be  not  to  initiated  until  30  days  after  the 
date  of  this  publication  in  the  Federal 
Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials) 

Dated:  August  9. 1985. 
Homer  R.  Hilner, 

State  Conservationist. 

[FR  Doc.  85-20068  Filed  8-21-85;  8:45  am] 
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Environmantal  Statamanta;  Lower  Dae 
Plainaa  Tributarias  Watarshad,  llUnois 

AGENCY:  Soil  Conservation  Service; 
USDA. 

ACTION:  Notice  of  availability  of  a 
record  of  decision. 

summary:  John ).  Eckes.  responsible 
Federal  official  for  projects 
administered  under  the  provision  of  Pub. 
L  83-566, 16  U.S.C.  1001-1008,  in  the 
State  of  Illinois,  is  hereby  providing 
notification  that  a  record  of  decision  to 
proceed  with  the  installation  of  the 
Lower  Des  Plaines  Tributaries 
Watershed  project  is  available.  Single 
copies  of  this  record  of  decision  may  be 
obtained  from  John  J.  Eckes  at  the 
address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Eckes.  State  Conservationalist, 
Soil  Conservation  Service.  301  North 
Randolph.  Champaign,  Illinois  61820. 
telephone  217-398-5271. 

(This  activity  is  Usted  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  ia  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovenunental  consultation  with  State 
and  local  officials) 

Dated:  August  14. 1985. 
|ohn  |.  Eckes, 
State  Conaervationist 
(FR  Doc.  85-20067  Filed  8-21-85;  8:45  am] 
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Environniantal  Statements;  Marquette 
Area  District  Schools  Critical  Area 
Treatment  RC&D  Measure,  Michigan 

agency:  Soil  Conservation  Service, 
USDA. 


action:  Notice  of  finding  of  no 
signiHcant  impact. 
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summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmenal  Policy  act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines.  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Marquette  Area 
District  Schools  RC&D  Measure, 
Marquette  County,  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Homer  R.  Hilner.  State 
Conservationist.  Soil  Conservation 
Service,  1405  South  Harrison  Road.  East 
Lansing.  Michigan  48823.  telephone  517- 
337-6702. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  "of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings.  Mr.  Homer  R.  Hilner,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment.  The  planned  works  of 
improvement  include  the  following 
items:  critical  area  seeding  on  7.5  acres 
with  seeding,  fertilizing,  mulching,  sod 
and  wood  chips  being  developed.  Total 
conctruction  cost  is  estimated  to  be 
$40,500,  of  which  RC&D  funds  will  pay 
$26,500  and  local  funds  $14,000. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  FONSI  has  been  sent  to 
various  federal,  state,  and  local  agencies 
and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
add) ess 


Implementation  of  the  proposal  will 
not  be  initiated  until  30  days  after  the 
date  of  this  publication  in  the  Federal 
Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials) 
Dated:  August  9. 1985. 
Homer  R.  Hilner, 
State  Conservationist. 
[FR  Doc.  85-20071  Filed  8-21-85;  8:45  am] 
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Environmental  Statements;  Shamrock 
Park  Critical  Area  Treatment  RC&D 
•Measure,  Michigan 

agency:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines.  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Service. 
US.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Shamrock  Park  RC&D  Measure,  Berrien 
County.  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Homer  R.  Hilner,  State 
Conservationist  Soil  Conservation 
Service.  1405  South  Harrison  Road.  East 
Lansing.  Michigna  46823.  telephone  517- 
337-6702. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings.  Mr.  Homer  R.  Hilner.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 


This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment.  The  planned  works  of 
improvement  include  the  following 
items:  two  acres  of  critical  area  planting 
(seed,  fertilizer  tmd  mulch).  3.900  tons  of 
rock  riprap.  6.500  cu.  yd.  of  excavation 
and  one  sign.  Total  construction  cost  is 
estimated  to  be  $194,000,  of  which  RC&D 
funds  will  pay  $126,000  and  $68,000  local 
funds. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  Gle  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  FONSI  has  been  sent  to 
various  federal  state,  and  local  agencies 
and  interested  parties.  A  limited  numlier 
of  copies  of  the  FONSI  are  available  to 
nil  single  copy  requests  at  the  above 
address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  30  days  after  the 
date  of  this  publication  in  the  Fedsrai 
Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials) 
Dated:  August  9. 1965. 
Homer  R.  Hilner. 
State  Conservationist 
[FR  Doc.  85-20069  Filed  8-21-85;  &-45  amj 
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Environmental  Statements;  Van  Clew 
Park  Erosion  Control  Critical  Area 
Treatment  RCAD  Measure,  Mtehloan 

agency:  Soil  Conservation  Service. 

Agriculture. 

action:  Notice  of  finding  of  no 
significant  impact 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines.  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Van  Cleve  Park  Erosion  Control  RC&D    ~ 
Measure.  Delta  County,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Homer  R.  Hilner,  State 
Conservationist,  Soil  Conservation 
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Service.  1405  South  Harrison  Road.  East 
Lansing.  Michigan  48823.  telephone  517- 
337-6702. 

8UPPLEMCNTARY  INRMMIATION:  The 

environmental  assessment  of  this 
federaUy  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Office  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings,  Mr.  Homer  R.  Hilner.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment.  The  planned  works  of 
improvement  include  the  following 
items:  six  acres  of  critical  area  seeding, 
160  trees  (seedlings),  60  trees  (3').  370 
barrier  posts.  1,465  ft.  of  rustic  fence  and 
one  sign.  Total  construction  cost  is 
estimated  to  be  $50,00a  of  which  RC&D 
funds  will  pay  $30,000  and  local  funds 
$20,000. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  FONSI  has  been  sent  to 
various  federal,  state,  and  local  agencies 
and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  30  days  after  the 
date  of  this  publication  in  the  Federal 
Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development— and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
Stale  and  local  officials] 
Dated:  August  9. 1985. 
Homer  R.  HihiOT, 
State  Conservationist. 
(PR  Doc.  85-20070  Filed  8-21-85;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of  . 
Maryland  at  Battknore  et  aL 

Pursufint  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651:  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instnunents  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  No.:  83-212.  Applicant 
University  of  Maryland  at  Baltimore, 
Dental  School,  666  W.  Baltimore  Street, 
Baltimore,  MD  21201.  Instnmient: 
Components — Dental  Education/Dental 
Equipment  and  Materials/Dental  Care 
delivery  Research  Complex. 
Manufacturer  ).  Morita  Corporation, 
Japan.  Intended  use:  The  instrument  is 
intended  to  be  used  for:  (1)  Research  of 
promising  new  concept  of  dental  care 
delivery — Performance  Logic — in  order 
to  assess  the  concept's  potential  for 
contribution  to  efficiency  and 
effectiveness  in  patient  care  delivery, 
and  (2)  research  of  Performance  Logic  in 
order  to  assess  the  concept's  potential 
for  enhancement  of  pre-clinical  and 
clinical  educational  process  applied  to 
undergraduate  and  dental  students, 
graduate  dental  students,  and 
postgraduate  dentists.  Application 
received  by  Commissioner  of  Customs: 
July  26, 1985. 

Docket  No.:  85-245.  Applicant: 
University  of  Virginia,  Department  of 
Physics,  Charlottesville.  VA  22901. 
Instrument:  X-ray  Generator  with 
Accessories.  Manufacturer:  Rigaku, 
Japan.  Intended  use:  Studies  of  proteins 
and  nucleic  acids  to  obtain  data  which 
is  to  be  used  in  determining  molecular 
structure  of  sample  materials. 
Application  received  by  Commissioner 
of  Customs:  July  26, 1985. 

Docket  No.:  85-246.  Applicant: 
University  of  Washington.  Department 
of  Bioengineering.  WD-12,  Seattle,  WA 
98195.  Instrument:  Electron  Microscope, 
Model  IEM-1200EX.  Manufacturer: 
JEOL,  Ltd..  Japan.  Intended  use:  The 


instrument  is  intended  to  be  used  for  the 
study  of  salivary  glands,  skeletal  and 
cardiac  muscle  tissue,  neutrophils  and 
^ne.  In  addition,  the  instrument  will  be 
used  for  continued  development  and 
assessment  of  Electron  Energy  Loss 
Spectrometry  as  a  sensitive  and 
quantitative  analytical  technique  for  use 
as  a  complement  to  Energy  ENspersive 
X-ray  Spectrometry  in  the  elemental 
microanalysis  of  biological  systems. 
Application  received  by  Commissioner 
of  Customs:  July  26. 1985. 

Docket  No.:  85-247.  Applicant: 
University  of  California,  Lawrence 
Livennore  National  Laboratory,  P.O. 
Box  5012,  Livennore,  CA  94550. 
Instnmient:  Electrolyzer,  D.E.M.  Type. 
Manufacturer  Steetley  Engineering,  Ltd., 
United  Kingdom.  Intended  use:  The 
article  is  intended  to  be  used  for 
research  and  development  on  a  process 
for  the  preparation  of  dinitrogen 
pentoxide  in  nitric  acid.  This  in  turn  will 
be  used  to  synthesize  another 
compound.  The  materials  used  are 
dinitrogen  tetroxide  in  nitric  acid,  and 
the  method  of  its  electrolytic  oxidation 
to  dinitrogen  pentoxide  will  be  studied. 
Electrolyses  with  the  DEM  Cell  will  be 
carried  out,  and  measurements  will  be 
made  of  the  characteristics  of  the 
process.  Application  received  by 
Commissioner  of  Customs:  July  28, 1985. 

Docket  No.:  85-248.  Applicant: 
Oakland  University,  Institute  of 
Biological  Sciences,  Rochester,  MI  48063. 
Instrument:  Electron  Microscope,  Model 
LEM-2000  with  Accessories. 
Manufacturer  Akashi-Seisakusho,  Ltd., 
Japan.  Intended  use:  The  instrument  will 
be  used  to  study  the  structure  and 
morphology  of  various  ocular  tissues 
both  in  normal  and  disease  states.  Prime 
research  endeavors  are  ul^a  structural 
studies  of:  (a)  Cataract  development  and 
reversal,  (b)  the  involvement  of  certain 
enzymes  in  tissue  repair  and  re- 
establishment  of  transparency  of  the 
lens,  (c)  the  effects  of  intracellular  ions 
on  membrane  permeability,  (d)  cell  to 
cell  communication,  (e)  transport 
characteristics  in  the  lens,  the  pigment 
epithelium  of  the  retina  and  the  cihary 
epithelial  cells,  (f)  endothelial  cell 
structure  and  corneal  swelling,  (g)  the 
role  of  oxidative  insult  in  the  pathology 
of  lens,  cornea  and  retina  and  (h) 
morphology  and  structure  of  trabecular 
meshwork  in  normal  glaucomatous  eyes. 
The  overall  objective  of  these  studies  is 
to  increase  the  understanding  of  the 
structure-function  relationship  in  a 
variety  of  ocular  tissues  and  to  assess 
how  their  abnormalities  lead  to 
pathogenesis  of  cataract,  glaucoma, 
corneal  opacities  and  perforation  and 
the  retinal  disorders  such  as  macular 


Federal  Regitter  /  Vol.  50.  No.  163  /  Thursday.  August  22.  1985  /  Notices 


degeneration  and  retrolental  fibroplasia. 
Application  received  by  Conunissioner 
of  Customs:  July  26, 1985. 

Docket  No.:  85-249.  Applicant 
Georgia  Baptist  Medical  Center.  300 
Boulevard.  NE..  Atlanta.  GA  30312. 
Instrument:  Lithotripter.  Manufacturer 
Dornier  System.  GmbH.  West  Germany. 
Intended  use:  The  instrument  is 
intended  to  be  used  for  kidney  stone 
research  in  an  attempt  to  determine  the 
causative  factors  involved  in  the 
formation  of  kidney  and  gall  stones. 
Application  received  by  Conunissioner 
of  Customs:  July  26. 1985. 

(Cataloj;  of  Federal  Domeatic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Frank  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
(PR  Doc.  85-20057  Filed  8-21-«5:  8:45  am) 

BILUNG  COOE  ISIO-OS-H 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
Michigan,  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington.  DC. 

Docket  No.:  85-250.  Applicant:  The 
University  of  Michigan,  Museum  of 
Paleontology.  1109  Geddes  Avenue,  Ann 
Arbor,  MI  48109.  Instrument:  Reflex 
Microscope  with  Accessories. 
Manufacturer:  Reflex  Measurement  Ltd.. 
United  Kingdom.  Intended  use:  The 
instrument  is  Intended  to  be  used  for 
studies  of  the  external  teeth  form,  shape, 
and  morphology  of  the  teeth  of  living 
and  fossil  mammals  in  skulls  or  partial 
skulls.  The  article  will  also  be  used  for 
training  of  students  pursuing  M.Sc.  and 
Ph,D.  degrees  in  paleontology,  geology 
and  biology.  Application  received  by 
Commissioner  of  Customs:  )uly  28, 1985. 

Docket  No.:  85-251.  Applicant: 
University  of  Alaska,  Institute  of  Marine 
Science,  Fairbanks,  AK  99701. 
Instrument:  Liquid  Nitrogen  Plant.  Model 


PLN  1065.  Manufacturer  N.V.  Philips 
Gloeilampenfabrieken,  The  Netherlands. 
Intended  use:  The  instrument  will  be 
used  to  produce  liquid  nitrogen  for  use 
in  various  research  facilities  at  the 
University.  Specific  uses  of  the  liquid 
nitrogen  include  the  following  uses: 

(1)  Coolant  for  x-ray  microanalysis 
detector  on  the  scanning  electron 
microscope. 

(2)  Coolant  in  high  vacuum  system  of 
mass  spectrometer. 

(3)  Launch  preparation  and  infrared 
detector  coolant. 

(4)  Vacuum  system  coolant  in  mass 
spectrometer  and  nitrogen-15  analyzer. 

(5)  Preparation  of  stable  isotope 
specimens  and  as  a  coolant  for  the  mass 
spectrometer  vacuum  systems. 

(6)  Specimen  preparation  and 
preservation  of  frozen  samples. 

(7)  Preservation  of  frozen  tissue 
culture  and  biopsy  samples. 

Application  received  by 
Commissioner  of  Customs:  August  2. 
1985. 

Docket  No.:  85-253.  Applicant 
Medical  College  of  Pennsylvania. 
Department  of  Anatomy,  EPPI  Division. 
3200  Henry  Avenue,  Philadelphia,  PA 
19129.  Insturment:  Electron  Microscope. 
Model  JEM-IOOCX  with  Accessories. 
Manufacturer  JEOL,  Ltd..  Japan. 
Intended  use:  Studies  of  the 
ultrastructure  of  cells  and  tissues  from  a 
variety  of  biomedical  experiments  in 
order  to  learn  how  normal  and  abnormal 
cells  function.  In  addition,  the 
instrument  will  be  used  for  graduate 
student  and  postdoctoral  fellows 
instruction  and  for  their  use  in  learning 
to  do  research.  Application  received  by 
Commissioner  of  Customs:  August  2, 
1985. 

Docket  No.:  85-254.  Applicant: 
Northwestern  University,  619  Clark 
Street.  Evanston,  IL  60201.  Instrument: 
Electron  Microscope,  Model  JEM- 
1200EX  with  Accessories.  Manufacturer: 
JEOL,  Ltd..  Japan.  Intended  use:  The 
instrument  will  be  used  to  study  the 
cells  and  extracellular  matrix  of 
connective  tissues,  including  skin  and 
bone.  Studies  of  cells  grown  in  cultiu^ 
will  be  carried  out  to  study  the  surface 
properties  and  characteristics  of  cells. 
Studies  of  the  structure  of  isolated 
molecules  from  connective  tissues  will 
also  be  carried  out.  Application  received 
by  Commissioner  of  Customs:  August  2. 
1985. 

Docket  No.:  85-255.  Applicant: 
Medical  College  of  Georjgia,  School  of 
Dentistry,  1120  Fifteenth  Street, 
Augusta,  GA  30912.  Instrument:  Electron 
Microscope,  Model  JEM-lOOCXll  with 
Accessories.  Manufacturer  JEOL 
Company,  Limited,  Japan.  Intended  use: 
The  instrument  is  intended  to  be  used 


for  the  examination  of  the  following 
tissues  and  organs: 

(1)  Cell  to  cell  contacts  of  normal 
epithelial  cells  and  epithelial  cells 
transformed  by  herpes  simplex  viruses 
and  grown  in  tissue  culture. 

(2)  the  interaction  of  bone  cells  with 
titanium  implantable  materials. 

(3)  Connective  cell  attachment  to 
periodontally  diseased  and  normal  tooth 
root  surfaces. 

(4)  Adaption  of  the  oral  epithelium 
around  dental  implant  materials. 

(5)  The  inner  and  outer  epithehal  cells 
of  animal  corneas  in  response  to  various 
drugs  and  chemicals. 

(6)  The  effects  of  drugs  and  chemicals 
on  subcellidar  components  of  iris  cells. 

(7)  The  reproduction  of  herpes 
simplex  virus  in  nerve  cells  and  corneal 
cells  of  the  eye. 

AppUication  received  by 
Commissioner  of  Customs:  August  2. 
1985. 

Docket  No.:  85-256.  AppUcant 
Bowman  Gray  School  of  Medicine. 
Wake  Forest  University.  300  South 
Hathome  Road.  Winston-Salem,  NC 
27103.  Instrument  Electron  Microscope. 
Model  H-600  CR/CR  with  Accessories. 
Manufacturer  Hitachi,  Japan.  Intended 
use:  The  instrument  is  intended  to  he 
used  to  examine  the  virulence  factor  of 
Mycobacterium  tuberculosis  that  is 
responsible  for  breaking  up  the 
phagosomal  membrane  of  macrophages. 
The  effect  of  chrysotile  on  the  migration 
and  morphologic  profiles  of  alveolar 
marcrophages  wiU  also  be  examined. 
Application  received  by  Commissioner 
of  Customs:  August  2, 1985. 

(Catalog  of  Federal  Domeatic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Frank  W.  Cnel 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-20056  Filed  B-21-86:  8:45  am) 
BtLUNG  COOE  3S10-OS-M 


Nonrulibar  Footwear  Industry, 
Prospects  for  Adjustment  Assistance 
to  Firms 

The  U.S.  Department  of  Commerce, 
pursuant  to  section  264  of  the  Trade  Act 
of  1974,  has  conducted  a  study  of  firms 
in  the  nonrubber  footwear  industry. 
Such  a  study  is  required  whenever  the 
United  States  International  Trade 
Commission  (USITC)  undertakes  an 
investigation  under  section  201  of  the 
Trade  Act 

Under  section  251  of  the  Trade  Act  of 
1974.  a  firm  may  petition  the  U.S. 
Department  of  Commerce  to  be  certified 
as  eligible  to  apply  for  trade  adjustment 
assistance.  The  Department's  Office  of 
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Trade  Adjustment  Assistance  (TAA) 
may  provide  either  fmancial  assistance 
or  technical  assistance,  or  both. 
Companies  previously  certified  can  be 
expected  to  apply  for  re-certification. 
However,  prospects  for  assistance  are 
limited.  Other  government  programs  for 
firm  assistance' are  also  reviewed. 

Copies  of  the  report.  "Prospects  for 
Adjustment  Assistance  for  Firms  in  the 
Nonrubber  Footwear  Industry."  are 
available  from  Harry  Bodansky. 
Automotive  Affairs  and  Consumer 
Goods.  Room  4324.  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 
telephone  202/377-5783. 
Robert  E.  Watkins. 

Deputy  Assistant  Secretary  for  Automotive 

Affairs  and  Consumer  Goods. 

(FR  Doc.  85-20062  Filed  8-21-65;  8:45  am] 

BtLUNG  CODE  3S10-OR-M 


Foreign  Availability  Subcommittee  of 
The  Computer  Systems  Technical 
Advisory  Committee;  Open  Meeting 

A  meeting  of  the  Foreign  Availability 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  10. 1985.  9:30  a.m..  The 
Herbert  C.  Hoover  Building.  Room  1851. 
14th  Street  and  Constitution  Ave..  NW.. 
Washington.  D.C.  The  Foreign 
Availability  Subconmiittee  was  formed 
to  ascertain  if  certain  kinds  of 
equipment  are  available  in  non-COCOM 
and  Communist  countries,  and  if  such 
equipment  is  available,  then  to  ascertain 
if  it  is  technically  the  same  or  similar  to 
that  available  elsewhere. 

Agenda 

1.  Introduction  of  members  and  guests. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Status  of  the  Foreign  Availability 
Assessment  Division. 

5.  Discussion  of  potential  TAC  foreign 
availability  submissions. 

6.  Old  business. 

7.  New  Business. 

8.  Action  items  underway. 

9.  Action  items  due  at  next  meeting. 
The  meeting  will  be  open  to  the  public 

and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

For  further  information  or  copies  of 
the  minutes  contact  Margaret  A. 
Comejo.  202-377-2583. 


Dated:  August  15. 1985. 
Milton  M.  Baltas, 

Director.  Technical  Programs  Staff.  Office  of 
Export  Administration. 

FR  Doa  85-20083  Filed  8-21-85;  8:45  am) 
BtLUNQ  CODE  3S1IM>T-M 


COMMITTEE  FOR  THE  IMPLEMENTION 
OF  TEXTILE  AGREEMENTS 

Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  on 
Certain,  Wool  and  Man-Made  Fiber 
Apparel  Products  in  Categories  440, 
442,  443  and  651  Produced  or 
Manufactured  in  Taiwan 

August  16. 1985. 

On  August  7.  1985.  the  American 
Institute  in  Taiwan  652  (ATT),  under  the 
agreement  of  November  18. 1982,  as 
amended,  concerning  cotton,  wool  and 
man-made  fiber  textile  products  for 
Taiwan,  requested  the  Coordination 
Council  for  North  American  Affairs 
(CCNAA)  to  enter  into  consultations 
concerning  exports  to  the  United  States 
of  wool  shirts  and  blouses  in  Category 
440.  wool  skirts  in  Category  442.  men's 
and  boys'  wool  suits  in  Category  443 
and  pajamas  of  man-made  fibers  in 
Category  651.  produced  or  manufactured 
in  Taiwan. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  later  establish  a  limit  for  the  entry 
and  withdrawal  from  warehouse  for 
consumption  of  wool  and  man-made 
fiber  apparel  products  in  Categories  440, 
442,  443  and  651,  produced  or 
manufactured  in  Taiwan  and  exported 
to  the  United  States  during  the  twelve- 
month period  which  began  on  January  1. 
1985  and  extends  through  December  31. 
1985. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  these  categories  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC,  and  may  be  obtained 
upon  written  request. 


Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  fnr  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-20060  Filed  8-21-85;  8:45  am] 

BtLUNO  CODE  3510-On-M 


DEPARTMENT  OF  ENERGY 

Civilian  Radioactive  Waste  Draft 
Transportation  Business  Plan; 
Availability  for  Comment 

agency:  Office  of  Civilian  Radioactive 
Waste  Management.  DOE. 

action:  Notice  of  availability  for 
comment  on  the  draft  transportation 
business  plan. 

summary:  The  Office  of  Civilian 
Radioactive  Waste  Management 
(OCRWM).  U.S.  Department  of  Energy, 
is  developing  a  Transportation  Business 
Plan  related  to  responsibilities  assigned 
by  the  Nuclear  Waste  Policy  Act  of  1982. 
The  document  will  provide  information 
on  the  plans  and  strategies  for  the 
development  and  operation  of  the 
projected  system  to  transport  spent  fuel 
or  high-level  waste  as  authorized  by  the 
Act. 

A  preliminary  document  entitled 
Transportation  Business  Plan:  Strategy 
Options  Document  was  issued  in 
October  1984  for  public  review. 
Comments  received  have  been 
incorporated  in  the  Draft  Transportation 
Business  Plan  which  is  being  provided 
at  this  time  to  all  interested  parties  for 
further  comment. 

This  interim  document  is  specifically 
intended  to  be  an  instnmient  for 
interaction  between  industry.  State, 
local  and  tribal  governments  and  the 
public  to  help  OCRWM  ensure 
consensus  planning.  The  Department 
seeks:  (1)  To  identify  industry  interests 
in  participating  with  the  Department  to 
establish  and  operate  the  waste 
transportation  system,  (2)  to  identify 
and  address  State,  local  and  tribal 
concerns  in  development  of  specific 
strategies  and  action  plans  and  (3)  to 
imderstand  the  address  State,  local  and 
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tribal  concerns  in  development  of 
specific  strategies  and  action  plans  and 
(3)  to  understand  the  public's  concerns. 
This  is  in  accord  with  the  principle  of 
consultation  and  cooperation  among 
affected  parties  as  established  by  the 
Nuclear  Waste  Policy  Act.  The 
Department  expects  to  prepare  a  Final 
Transportation  Business  Plan  by  the  Fall 
of  1985. 

Copies  of  the  Draft  Transportation 
Business  Plan  may  be  obtained  after 
August  20. 1985,  by  telephoning  (202) 
252-5568  and  by  direct  pickup  from  or 
requesting  in  writing  the  Draft 
Transportation  Business  Plan 
(OCRWM),  from  the  Office  of  Public 
Affairs,  Independence  Avenue,  SW.. 
Washington.  DC  20585. 

Additional  copies  of  the  document 
will  also  be  available  by  writing:  Office 
of  Scientific  and  Technical  Information, 
Technical  Information  Center,  P.O.  Box 
62.  Oak  Ridge.  TN  37831. 

To  enable  timely  consideration,  all 
comments  on  the  Draft  Transportation 
Business  Plan  should  be  submitted  in 
writing  no  later  than  September  30, 1985. 
to  Mr.  Robert  Philpott,  Chief. 
Transportation  Branch,  Office  of 
Civilian  Radioactive  Waste 
Management,  U.S.  Department  of 
Energy.  RW-33,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Issued  in  Washington.  DC.  August  16, 1985. 
Ben  C.  Rusche, 

Director.  Office  of  Civilian  Raiiioactive 

Waste  Management. 

|FR  Doc.  85-20148  Filed  8-21-85;  8:45  am] 

BILUNQ  COOC  64S<MI1-M 


National  Petroleum  Council;  U.S. 
Petroleum  Refining;  Coordinating 
Subcommittee  on  U.S.  Petroleum 
Refining;  Date  Change  for  Meeting 

The  date  of  the  July  18, 1985,  seventh 
meeting  of  the  Coordinating 
Subcommittee  on  U.S.  Petroleum 
Refining  has  been  rescheduled 
(reference  Meeting  Cancellation,  50  PR 
29251.  Thursday,  July  18. 1985,  FR  Doc. 
85-17143  filed  July  17, 1985).  The  new 
date  should  read:  Thursday,  September 
12, 1985,  starting  at  9:00  a.m.  in  the 
Livingston  Room  of  the  Four  Seasons 
Hotel.  1300  Lamar  Street,  Houston, 
Texas.  Notice  of  this  meeting  first 
appeared  in  50  FR  27652,  Friday,  July  5, 
1985  (FR  Doc.  85-16092  filed  July  3. 
1985). 


Issued  at  Washington,  D.C..  August  13. 
19C5. 

Donald  L.  Bauer, 

A  cling  A  ssistan  t  Secretary  for  Fossil  Energy. 
(FR  Doc.  85-20147  Filed  8-21-85;  8:45  amj 

BILLING  COOC  e4SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP8S-149-006] 

East  Tennessee  Natural  Gas  Co^ 
Compliance  Filing 

August  14. 1985. 

Take  notice  that  on  July  29, 1985,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  tendered  for  filing  Second 
Substitute  Twelfth  Revised  Sheet  No.  4 
to  Original  Volume  No.  1  of  its  FERC 
Gas  Tariff.  According  to 
S  381.103(b)(2)(iii)  of  the  Commission's 
regulations  (18  CFR  S  381.103(b)(2)(iii)), 
the  date  of  filing  is  the  date  on  which 
the  Commission  receives  the 
appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  August  8, 
1985.  East  Tennessee  states  that  the 
revised  tariff  sheet  is  filed  in  compliance 
with  Ordering  Paragraph  (E)  of  the 
Commission's  order  of  June  28, 1985  in 
this  proceeding,  which  directed  East 
Tennessee  to  reflect  the  use  of  the  three- 
day  peak  to  allocate  East  Tennessee's 
purchased  gas  demand  costs. 

East  Tennessee  states  that  copies  of 
its  filing  have  been  mailed  to  all 
participants  to  this  proceeding  and  on 
all  persons  who  were  previously  served 
with  the  original  filing  initiating  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  22, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-20103  Filed  &-21-65;  8:45  amJ 

BILLNMl  COOC  •717-01-M 


(Docket  No.  RPS4-20-004 

Panhandle  Eastern  Pipe  Une  Co^ 
Change  In  Tariff 

August  14. 1985. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle]  on 
August  9, 1985  tendered  for  filing  Third 
Revised  Sheet  Nos.  3-E  and  32-U  to  its 
FERC  Gas  Tariff  Original  Volume  No.  1. 

Panhandle  states  that  this  change  is 
being  made  to  cancel  Rate  Schedule  AIC 
as  approved  by  Commission  Order 
dated  May  20, 1985  in  Docket  No.  RP84- 
20,  et  al.  Panhandle  proposes  an 
effective  date  of  January  31, 1985. 

A  copy  of  this  filing  has  been  served 
on  all  jurisdictional  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  In  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  Ail  such  motions  or  protests 
should  be  filed  on  or  before  August  21. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taJcen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-20104  Filed  8-21-85;  8:45  am) 
BNJJNQ  COOE  trir-ti-M 


[Docket  No.  RP83-3S-037] 

Texas  Eastern  Transmission  Corp^ 
Proposed  Ctianges  in  FERC  Gas  Tariff 

August  14, 1985. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  August  7, 1985  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
following  sheets: 

Effective  August  1, 1985 

Second  Substitute  Seventy-fourth  Revised 

Sheet  No.  14  (3  pages) 
Second  Substitute  Seventy-fourth  Revised 

Sheet  No.  14A 
Second  Substitute  Seventy-fourth  Revised 

Sheet  No.  14B 
Second  Substitute  Seventy-fourth  Reviaed 

Sheet  No.  14C 
Second  Substitute  Seventy-fourth  Revised 

Sheet  No.  140 

On  July  31, 1985  Texas  Eastern  filed 
tariff  sheets  in  compliance  with  the 
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Commission's  Order  on  Rehearing 
issued  July  12, 1985  in  Docket  RP83-35  et 
al.  to  be  effective  August  1. 1985. 

Within  the  affected  tariff  sheets  of  the 
aforementioned  filing  the  cumulative 
purchased  gas  adjustment  for  the  E  rate 
and  the  I  rate  were  misstated. 

Such  tariff  sheets  filed  July  31. 1985 
contained  inadvertent  errors  in  the 
cumulative  PGA  Adjustment  column  for 
Rate  Schedules  E  and  I  as  well  as  in  the 
Rate  Schedule  E  and  I  rate  in  Zone  C. 
The  above  substitute  tariff  sheets  are 
issued  for  the  sole  purpose  of  correcting 
these  inadvertent  errors. 

The  proposed  effective  date  for  the 
above  tariff  sheets  is  August  1. 1985. 
Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  21, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KaoiMtfa  F.  Plumb, 
Secretary. 

[FR  Doc  85-2010S  Filed  8-21-85;  8:45  amj 
BIUJNG  cooc  ariT-oi-M 


(Docket  No.  TA85-5-17-002] 

Tsxas  Eastern  Transmlsston  Corp^- 
Proposed  Changes  In  FERC  Gas  Tariff 

August  14. 1985. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  August  7, 1985  tendered  for 
filing  as  a  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1.  six  copies 
each  of  the  following  tariff  sheets: 

Third  Substitute  Seventy-fourth  Revised 

Sheet  No.  14  (3  pages) 
Third  Substitute  Seventy-fourth  Revised 

Sheet  No.  14A 
Third  Substitute  Seventy-fourth  Revised 

Sheet  No.  14B 
Third  Substitute  Seventy-fourth  Revised 

Sheet  No.  14C 
Third  Substitute  Seventy-fourth  Revised 

Sheet  Na  14D 


Alternate  Third  Substitute  Seventy-fourth 

Revised  Sheet  No.  14  (3  pages) 
Alternate  Third  Substitute  Seventy-fourth 

Revised  Sheet  No.  14A 
Alternate  Third  Substitute  Seventy-fourth 

Revised  Sheet  No.  14B 
Alternate  Third  Substitute  Seventy-fourth 

Revised  Sheet  No.  14C 
Alternate  Third  Substitute  Seventy-fourth 

Revised  Sheet  No.  140 

The  above  tariff  sheets  are  filed  in 
substitution  for  corresponding  primary 
revised  tariff  sheets  and  alternate  tariff 
sheets  filed  on  August  2, 1985  consisting 
of  a  PGA  reduction  in  rates  to  give  effect 
to  Texas  Eastern's  latest  exercise  of  the 
market-out  provisions  in  certain  of  its 
gas  purchase  contracts  effective  August 
1. 1985.  Such  tariff  sheets  filed  on 
August  2, 1985  contained  inadvertant 
errors  in  the  Cumulative  PGA 
Adjustment  column  for  Rate  Schedules 
E  and  I.  as  well  as  in  the  Rate  Schedule 
E  and  I  rates  in  Zone  C.  The  above 
substitute  tariff  sheets  are  issued  for  the 
sole  ptupose  of  correcting  these 
inadvertent  errors. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  August  1. 1985. 

Texas  Eastern  respectfully  requests 
waiver  of  the  provisions  of  its  tariff,  and 
any  Regulations  that  the  Commission 
may  deem  necessary  to  accept  the 
above  tariff  sheets  to  be  effective 
August  1. 1985.  in  substitution  for  those 
corresponding  primary  revised  tariff 
sheets  or  alternate  tariff  sheets  filed 
August  2, 1985. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE„  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu'e.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Aug.  21. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 

Kannth  F.  Plumb, 

Secretary.  / 

[FR  Doc.  85-20106  Filed  8-21-85;  8:45  am) 

MLLINQ  cooc  •717-«1-« 


[Docket  No*.  RP83-14-007] 

Williston  Basin  Interstate  Pipeline  Co,; 
Tariff  Change 

August  14. 1965. 

Take  notice  that  on  July  31. 1985, 
WiUiston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200. 
304  East  Rosser  Avenue.  Bismarck, 
North  Dakota  58501.  submitted  the 
following  tariff  sheets  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  1  and  Orginal  Volume  No.  2: 

Original  Volume  No.  1 

First  Revised  Sheet  No.  56 
First  Original  Sheet  No.  56A 
First  Revised  Sheet  No.  60 
First  Revised  Sheet  No.  70 
Original  Sheet  No.  70A 
First  Revised  Sheet  No.  73 
First  Revised  Sheet  No.  289 
First  Revised  Sheet  No.  271 
First  Revised  Sheet  No.  288 
Original  Sheet  No.  266A 

Original  Volume  No.  2 

Second  Revised  Sheet  No.  42 
First  Revised  Sheet  No.  42A 

These  tariff  sheets  were  submitted  in 
compliance  with  the  Commission's 
Order  in  Montana-Dakota  Utilities  Co., 
27  FERC  f  61,312,  rehearing  denied  and 
settlement  modified.  29  FERC  \  61,012. 
stay  denied,  29  FERC  1 16.127  (1984) 
rehearing  denied  and  order  clarified 
FERC  H  61.018  (1985).  Due  to  an 
oversight,  these  Commission  approved 
changes  were  not  previously  filed. 
Williston  Basin  requests  that  these  tariff 
sheets  be  made  effective  as  of  January  1, 
1985.  the  date  approved  by  the 
Commission  in  Williston  Basin 
Interstate  Pipeline  Company,  30  FERC  § 
61.143  (1985).  for  Williston  Basin  to 
acquire  and  operate  the  interstate 
pipeline  facilities  previously  owned  by 
MDU  Resources  Group,  Inc.  (MDU).  its 
parent  company,  as  well  as  to  provide 
the  certificated  services  previously 
provided  by  MDU. 

Williston  Basin  also  submitted  the 
following  tariff  sheets: 

Original  Volume  No.  1 

First  Revised  Sheet  No.  227 
First  Revised  Sheet  No.  242 
First  Revised  Sheet  No.  256 
First  Revised  Sheet  No.  425 
First  Revised  Sheet  No.  426 

The  proposed  effective  date  for  these 
tariff  sheets  is  January  1. 1985,  except 
for  First  Revised  Sheet  No.  425  and  First 
Revised  Sheet  No.  428.  Index  of 
Purchasers,  for  which  an  effective  date 
of  July  30. 1985.  is  requested. 

The  First  Revised  Sheet  Nos.  227,  242, 
and'256  changed  the  designation  in  the 
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attestation  clause  from  "Assistant 
Secretary"  to  "Secretary"  on  Rate 
Schedules  G-1.  PR-1.  and  I-l.  First 
Revised  Sheet  Nos.  425  and  426  are 
being  updated  to  include  additional 
customers  on  the  "Index  of  Purchasers." 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should,  on  or  before  August  21, 
1985,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
Rule  214  and  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
365.211  and  385.214).  Protesto  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Ble  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Piumb, 
Secretary. 
[FR  Doc.  85-20107  Filed  ft-21-65;  8:45  amj 

nUJNO  CODE  (Tir-OI-ll 

[Docket  No.  QF85-61(HX)0] 

Altech  Energy  III;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility;  Correction 

August  IS,  1985. 

On  August  2, 1985,  a  Notice  of 
Application  was  issued  in  error  and 
appeared  in  the  Federal  Register  issue  of 
August  6, 1985,  50  FR  31762.  Altech 
Energy  III  filed  a  Notice  of  Qualification 
of  a  Small  Power  Production  Facility 
and  did  not  request  application  for 
Commission  certification.  Notice  of  the 
application  is  hereby  withdrawn. 
Kenneth  F.  Pliunb, 
Secretary. 

[FR  Doc.  85-20109  Filed  8-21-85;  8:45  am] 
MLUNO  COOe  6717-01-« 

[Docket  No.  ER85-677-000] 

Boston  Edison  Co.;  Filing 

August  15. 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  6, 1985, 
Boston  Edison  Company  (Edison) 
tendered  for  filing  an  executed  service 
agreement  between  Massachusetts 
Municipal  Wholesale  Electric  Company 
(MMWEC)  and  Edison  for  the  provision 
of  firm  transmission  service  for  hydro- 
power  produced  by  the  Niagara  and  St. 


Lawrence  Projects  in  the  State  of  New 
York  and  purchased  by  the 
Massachusetts  Department  of  Public 
Utilities,  which  has  designated  MMWEC 
as  its  agent  in  this  matter,  under 
Edison's  Firm  Transmission  Tariff, 
Original  Volume  No.  4.  Since  MMWEC 
will  require  the  firm  transmission 
service  of  July  1, 1985,  Edison  requests 
that  date  to  be  the  effective  date  of  the 
rate  schedule  change. 

Copies  of  this  filing  have  been  served 
upon  MMWEC  and  the  Massachusetts 
Department  of  Public  Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  27, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-20136  Filed  8-21-85;  8:45  amJ 

WLUNO  COOE  eTU-OI-H 


[Docket  No.  ER85-«49-000] 

Central  Hudson  Gas  &  Electric  Corp; 
Rate  Filing 

August  15. 1985. 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation  (Central  Hudson), 
on  July  29, 1985,  tendered  for  filing  as  a 
rate  schedule  an  executed  agreement 
dated  June  27, 1985  between  Central 
Hudson  and  the  New  York  Power 
Authority  (NYPA).  The  proposed  rate 
schedule  provides  for  Electric 
Transmission  of  NYPA  hydropower  and 
related  energy  to  Orange  and  Rockland 
Utilities,  Inc.  (O&R)  for  transmission  to 
New  Jersey  Board  of  Public  Utihties 
agents  in  New  Jersey. 

The  rate  schedule  provides  for  a 
monthly  transmission  charge  of  $0.37  per 
kilowatt  of  firm  power  delivered  to 
O&R's  point  of  interconnection. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  NYPA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street  NE,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  30, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-20137  Filed  »-21-85:  8:45  am| 
BIUJNQ  COOE  CriT-OI-M 


[Docket  Na  G-7161-000,  et  sLl 

Cttevron  U.SJL  Inc.  and  Gulf  Oi  Corp.; 
Application  by  Chevron  U.SJL  Inc.  To 
Amend  Certificates  of  Putiic 
Convenience  and  Necessity  Issued  to 
Gulf  Oil  Corporation,  To  Amend 
Existing  Chevron  U.SJL  Inc. 
Certificates,  and  To  Redesignate  Rata 
Schedules 

August  14, 1985. 

Take  notice  that  on  August  Z,  1985, 
Chevron  U.S.A.  Inc.  (Applicant)  of  P.O. 
Box  7643,  San  Francisco,  California 
94120,  filed  an  Application  pursuant  to 
provisions  of  the  Natiu'al  Gas  Act  and 
Commission  Regulatioru  thereunder,  to 
amend  Certificates  of  Public 
Convenience  and  Necessity  issued  to 
Gulf  Oil  Corporation  (Gulf)  to  reflect  the 
fact  that  on  July  1. 1985,  Chevron  USJi. 
Inc.,  a  California  corporation,  was 
merged  with  and  into  Gulf,  a 
Pennsylvania  corporation.  The  resultant 
corporate  entity  became  Chevron  U.S^. 
Inc.,  a  Pennsylvania  corporation.  The 
Gulf  certificate  dockets  and  Rate 
Schedules  to  be  amended  are  listed  in 
Exhibit  A,  attached  hereto. 

Applicant  requests  that  certificates 
issued  to  Chevron  U.SA.  Inc.,  a 
California  corporation,  listed  in  the 
attached  Exhibit  B,  be  amended  to 
reflect  the  Corporation's  changed  state 
of  incorporation.  Applicant  also 
requests  that  the  Gulf  Rate  Schedules 
listed  on  Exhibit  A  attached  hereto  be 
redesignated  as  Chevron  U.SA.  Inc. 
Rate  Schedules. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before  August 
28, 1985,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
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20426,  petitions  to  intervene  or  protests 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Persons 
wishing  to  become  parties  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
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410 

327 

411 

328 

412 

329 

413 

330 

4f4 

331 

415 

sae 

416 

333 

417 

334 

418 

338 

419 

341 

420 

342 

421 

344 

422 

346 

423 

349 

424 

95* 

425 

3S2 

426 

354 

427 

355 

428 

357 

429 

395   oe8-8rr 


066-916 
066-1083 

G-17817 
086-1258 

067-148 
086-453 

064-1153 
067-270 

087-286 
067-324 

087-328 

G-6202 
Q-6204 
0-6205 
6-8288 
Q-6207 
G-8203 


G-6T95 

6-«r99 
6-6200 
6-8567 
6-8764 

6-6813 

6-14515 

6-T7ie5 

6-T8t03A 

6-18445 

0-1tt08 

060-322 

O8t-607 
081-648 

062-864 
OB2-T0T6 

CIBS-2S3 


Nakral  Gm  PipoNw  Com- 
pany ol  Amarlca. 
AfkanaM     Lauinna    G«t 

Ca 
UnMd  6m  Pip*  Una  Co 
MkhiQin    Wteconan    Pipa 

UwCo. 
TwoMMi  Gat  Transinia- 

lionCo. 
T«Ms    Eaatam    Transma- 

■ionCorp. 
SouOiam  Natural  6ai  Co. 
Taxat    EaMam    Tranamia- 

aionCorp. 
Otia*  Sarvice  Ga«  Co. 
Cdocado     Marsuia     Gaa 

Co. 
VaHay    Gaa    Tranamitaion, 

hie 
Olaa  Sarvica  Gaa  C«i 
Nofttwro  Makiral  Gaa  Co. 

Do. 
LatiaS«ar  Gaa  Co. 
Malual  Gaa  Plpalina  Com- 
pany of  Amaiica. 
Panhandia     Eaatem     Pipa 

LmaCa 
Da 
Tianawaatam  Pipeina  Co. 
Pawtiandla    Eastam    Pipa 

UnaCoi 
NeXhara  Nigral  Gaa  Ca 
Ptatiaatfa     Eattam     Pipa 

Una  Co. 
CMaaSaNtcaGaaCOk 
Taanaaaaa  Gaa  Tranamia- 

*>nCo. 
Do 
Qtiet  Sarvica  Gas  Co. 
Nataai  Gat  Pipalina  Com- 
pany o(  Amenca. 
Pwmandto     Eattam     Pipa 

Una  Co. 
Norlham  Natural  Gaa  Co. 
Taxaa    Gaa    Transmitiion 

Corp. 
El  Paso  Nature  Gaa  Co. 
Michigan    Waeonaw    Pipa 

Una  Co. 
Trantwoalani   Pipalina  Co. 
Michigan    WNaeonam    Pipa 

Una  Co. 
El  Paao  Matural  Gaa  Ca 
Michigan    Wiaconain    Pipa 

Una  Co. 
Trantwatlawi   Pipalina  Co. 
Michigan    WItceriain    Pip* 

Una  Co. 
Panhandia     EasMm     Pipa 

Una  Co. 
United  Gat  Pipa  Lina  Co. 
El  Pato  Natural  Gaa  Co. 
El   Paso  Natural  Gat  Ca 

Do. 
Mitsstippl  Rivar  Fuel  Corp. 
Tennniaa  Gaa  Tranamis- 

tion    Co.    and    Iroquoit 

Gat  Corp. 
Rantat    Nabraska    Natural 

Gat  CO. 
Long  Star  Gat  Ca 
Otiet  Sarvica  Gat  Co. 
El  Pato  Natural  Gat  Ca 
Panhandia     Eaatam     Pipa 

Una  Ca 
Amarican    Louiaiana    Pipa 

Una  Co. 
Taxaa    Gat    TaatmisaNirv 

Corp. 
Lona  Stat  Gaa  Co. 
Trantwattem  P^)allna  Ca 
Coastal  Ttan—laiton  Corp^ 
El  Paao  Traniwiatfan  Ca 
Tannettaa  Gaa  Tranam*. 

lion  Ca 
B  Paao  Natural  Gat  Co. 
Vxas    eaa    Twnsmistion 

Corp. 
Lona  Slir  GaaC*. 
laxat    Gas    TwrtaniittioM 

Co. 
Akantat     LoutHana     6aa 

Co. 


For- 


356 

359 
360 

361 

362 
363 
366 

367 
368 

368 

370 
371 

372 
373 
374 
375 
376 
377 
378 

378 

381 
383 
384 

365 

387 
388 

390 
391 

392 
393 
3M 
385 


397 

396 

408 

401 
402 
404 


430 

431 
432 
439 

434 
435 
436 
437 
438 

438 


441 


442 

443 


447 


451 
462 

469 

454 
465 
456 
457 

458 

459 
480 
461 

482 

463 

464 

465 

466 
467 
468 


4oe 

406 

488 
470 

407 

471 

406 

472 

409 

473 

410 

474 

411 

475 

412 
413 

478 
477 

414 

478 

415 

479 

4T7 

480 

416 
420 
421 
423 
484 
425 

481 
482 
463 
484 
486 
488 

428 

487 

427 

488 

428 

469 

490 

431 

480 
491 

482 
488 

48« 

432 
433 
434 

DockalNe. 


6-8196 

083-818 

063-11S8 

O89-1470 

CJ6S-U34 

064-673 

6-16001 

0166-823 
CW6-1244 

088-72 

6-18008 


Gas  Co..  Inc. 
ansa  Barvteaa  Gaa  Ca 
SouViam  Naluriri  6as  Co. 


Una  Co. 
Uniad  Gas  Pipa  Una  Co. 
IMlad  FoM  Gas  Ca 
T»iimiaiiliiiii   Pipalns  Co. 
El  Paso  Natural  Gas  Co. 


087-974 

UnaCa 

067-830 

Unitad  6as  Pipa  Una  Co. 

CI64-706 

086-484 

Da 

066^«88 

Da 

086-487 

Da 

085-483 

Do. 

087-787 

UwCa 

067-742 

B  Paao  NaluMi  6as  Co. 

06;-848 

Da 

067-690 

Mtrffwrn  Nahm  6aa  Co 

067-1056 

Natural  Gas  PIpolina  Com- 

par^f  aC  Araaiica 

087-1174 

Nsrtham  Natual  Gat  Co 

087-1154 

Transwaatam   Pipalna  Co. 

067-1388 

LMltd  6at  Pipa  Una  Co. 

CI67-1715 

Lorw  Star  Gat  Co. 

088-86 

'•raa    Eattam    Tfantmt- 

tiortCerp. 

068-844 

El   Paao   Natural  Gat   Co. 

087-818 

088-820 

UnHttf  6as  P^  Una  Co. 

068-878 

Natural  Gas  Pipalina  Com- 

pany of  Amanca 

068-873 

088-1316 

Panhandia     Eastern     Pipe 

Una  Co. 

066-1425 

Tannasias     Gat    Pipeline 

CB. 

068-24S 

PactHc      Lighting      Service 

Supply  Ca 

068-228 

CI68-44S 

Do. 

069-085 

Tennestae  Gat  Pipe  Una 

Co. 

G-KBTI 

IMion  Texaa  Patroteum. 

089-102 

Kantat  Netvaaka  Gas  Co.. 

mc. 

088-1166 

Tannetsae    Gas    Pipeline 

Co. 

C169-t164 

Texat    Gat    Transmission 

Corp. 

aTe>-40 

PanTiandla     Eastern     Pipe 

UneCa 

CI7TM1 

Tranaoontinantal  Gas  Pipe 

UneCorp. 

069-1175 

Texas    Gat    Tranamittion 

Corp. 

070-942 

Tiansmattem  Pipelina  Co. 

6-8185 

KanaarNatXMfca     Natural. 

Gat  Co. 

065-t54 

Natural  6aa  Pipalina  Ovn- 

pany  of  America. 

070-488 

Kansas-Nabraska     Natural 

Gat  Company,  Inc. 

0/0-550 

Tinnaaati    Gaa    Pipaine 

Ot. 

6-16451 

Tranamrastem   Pipdina  Co. 

CI70-904 

WhaatsrGaaCa 

071-396 

Uiilart  Gas  Pips  Lin*  Ca 

071-512 

te 

6-17464 

PNMpa  Paaoisum  Ca 

071-866 

tianCaipi 

072-103 

Tant    Gaa    Transmission 

Corp. 

OTS-llt 

UmmUi^ 

071-106 

Tamaaaaa  Gaa  Pipa  liaa 

Corp. 

C02-146 

063-1410 

8Mc*i|a»   OHtcawM    P^ 

UwOli 

CI72-447 

Souffiam  NMbral  Gas  Co. 

072-2ae 

GMrt^GasCa^. 

ci7a-8e2 

B  Rasa  Nalaal  Gas  Ca 
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For- 


513 

514 

515 
518 
517 
518 

519 
520 
521 
522 
523 

524 
526 
527 
528 

529 
530 

532 
533 
534 
535 


565 

566 

567 
568 
560 

570 

571 
572 
573 
574 
575 

578 
577 
578 
579 

580 

581 

582 

583 
564 

585 


CwlHlcalt 
OockalNa 


077-558 

077-573 

077-613 
077-615 
077-618 
077-686 


077-797 
077-823 
077-831 
077-832 
077-836 

078-143 
078-271 
07».265 
078-451 

078-537 
078-555 

078-740 
078-519 
078-604 
078-813 


PurchMar 


Easlam     Pipe 

UrmCo. 
Kanm   Nttnaka    Natural 

GaaCo..lnc 
NorViam  Natural  Qa*  Ca 
El  Paao  Natural  Gaa  Ca 
Ftabarta  KML 


For- 


536 

566 

078-1052 

537 

587 

078-1091 

536 

588 

078-1149 

539 

569 

078-1173 

540 

590 

075-74 

541 

501 

075-22 

542 

592 

075-572 

543 

503 

075-738 

544 

504 

078-215 

545 

SOS 

076-239 

548 

506 

078-296 

547 

507 

077-104 

546 

506 

O7S-60 

550 

500 

077-263 

552 

800 

077-621 

553 

601 

077-641 

554 

602 

O7B-106 

SSS 

603 

078-306 

567 

004 

078-408 

556 

605 

078-393 

SSS 

806 

078-390 

560 

607 

078-1270 

561 

008 

078-1261 

562 

600 

078-1266 

563 

610 

078-1252 

564 

611 

078-1274 

S6S 

612 

078-1260 

566 

613 

078-1267 

567 

614 

078-1248 

568 

615 

078-1273 

560 

616 

070-15 

570 

617 

O70-18 

571 

618 

070-14 

572 

619 

(570-25 

573 

620 

070-28 

574 

621 

079-19 

57S 

622 

079-M 

578 

623 

079-60 

577 

624 

079-44 

578 

625 

070-48 

579 

626 

070-40 

580 

627 

079-45 

561 

628 

070-61 

562 

629 

070-60 

563 

630 

070-64 

504 

631 

070-62 

566 

632 

070-63 

566 

633 

a79-S» 

SB7 

634 

070-57 

586 

636 

070-70 

Una  Co. 
Mountain  Ftial  Supply  Co 

Da 
B  Paao  Natural  Gaa  Ca 

Do. 
Par^andte     Eastern     Rpe 

Una  Co. 
Ptonaar  Gaa  Producta  Co. 
B  Paao  Natural  Gas  Co 

Do. 
Panhandte     Eastern     Pipe 
.   Una  Co. 

Okea  Service  Gas  Ca 
Soutti  Texas  Natml  Gas 

Gattienng  Co. 
Trarwoostem   Pipeline   Co. 
B   Paao   Natural  Gas  Co. 

Oo. 
Panhandle     Eastern     Pipe 

Line  Co. 
Equitable  Gas  Co. 
Texas    Eastern    Transms- 

sx>n  Corp. 
United  Gas  Pipe  Line  Co. 
Monlana-Oakola       Utilities 

Ca 
B  Paso  Natural  Gas  Co 
MkNgan    Wiacxmsm    Pipe 

UneCo 
Kansas    Nebraska    Natural 

Gas  Company,  Inc. 
B  Paso  Natural  Gaa  Ca 
Nontwn  Natural  Gas  Co.. 

Inc. 
Kanaas  NabrasU     Natural 
Gaa  Ca.  Inc. 
Do. 
Nontiam  Nature  Gas  Co.. 

Inc. 
TnjnMne  Gas  Ca 
McNgen    Wisconsin    Pipe 

Una  Co 
United  Gas  Pipe  Line  Co. 
CMiee  Service  Gas  Co. 
Natural  Gas  Pipeline  Com- 

peny  o«  America 
Columbia  Gas  Transmission 

Corp. 
Kansas    Nebraska    Natural 

Gas  Company.  Uk. 
Consolidated    Gas    Supply 

Corp. 
Cities  Service  Gas  Co. 
Consotdated    Gas    Supply 
Corp. 
Da 
Do 
Da 
Da 
Da 
Da 
Oa 
Da 
Da 
Da 
Da 
Da 
Oa 
Do. 
Da 
EqiMaUe  Gea  ConvMiy. 
SouOiam  Natural  Oat  Co 
EquitaUe  Nature  Gaa  Co 

Da 
Conaofedeled    Gaa    Supply 

Corp. 
Equitable  Gas  Co. 
Do. 
Da 
Oa 
Da 
MiMwaa    Leuiiiana    Qas 

Ca 
CWaa  Sarvica  Gas  Ca 
Da 


500 

500 

591 

502 
593 
504 

595 

596 

507 
590 
600 

601 
602 
603 
604 

605 
606 

607 
606 
600 
610 
611 
613 

615 


No»' 


JMI 


647 


636 

637 

638 

639 
640 
641 

642 

643 


645 

646 
647 
648 
649 

650 
651 
6S2 
653 
654 
655 
656 
667 

658 


C6f1tftCStA 

DockMNa 


616 

659 

070-237 

617 

660 

070-243 

618 

661 

070-232 

610 

662 

070-240 

621 

663 

070-300 

623 

664 

079-291 

625 

665 

070-333 

626 

666 

O70-347 

627 

667 

070-674 

626 

666 

070-1282 

620 

679 

070-430 

630 

670 

070-440 

631 

671 

070-631 

632 

672 

079-461 

633 

673 

070-485 

634 

674 

070-497 

635 

675 

070-527 

637 

676 

080-7 

638 

677 

CI  10-35 

630 

678 

080-680 

640 

679 

O80-6 

641 

680 

080-10 

642 

661 

CteO-54 

644 

682 

080-169 

645 

683 

060-325 

684 


070-71 

070-56 

078-1253 

O70-72 
070-60 
078-1232 

070-82 

O70-S9 

070-113 
070-111 
078-1237 

078-1238 
CI70-186 
070-168 
070-167 

070-152 
070-154 
070-162 
a7»-151 
070-156 
070-126 
070-153 
070-234 

070-233 


083-101 
063-403 


Purchaaar 


Louisiana     Gaa 
Interstate    Gaa 


Pipa 


Aikansas 

Ca 
Cotorado 

Ca 

Mdiigen    Wisconsin 

Line  Co 
Cabot  Corp. 
Equitable  Gas  Co. 
Texas    Gas    Tranamission 

Corp. 
Cokjnibia  Gas  Tranamoaion 

Corp. 
McNgan    Wisconsin    P^e 

LmeCo. 
Southern  Natural  Gas  Co. 
Zenith  Natural  Gas  Co. 
Michigan    Wisconsin    Pipe 
Line  Co 
Do. 
Citias  Service  Qas  Co. 
Northern  Natural  Gaa  Co. 
Panhandle     Eastern     Pipe 

LmeCo. 
Tranaweatem   Pipeline  Co. 

Do. 
Unrted  Gas  Ppe  Line  Co. 
Equitable  Ges  Company. 

Do. 
Southern  Natural  Gas  Ca 
Northern  Natural  Gas  Co. 
Tranacorilinerttal  Gas  Pipe 

Line  Corp. 
Consolidated    Gas    Supply 

Corp. 
Gas  Gathering  Corp. 
ConaoMated    Gas    Supply 
Corp 
Oo. 
Southern  Natural  Gas  Co. 
Natural     Qas     Pipe     Line 

Compeny  ot  America. 
Texas    Eastern    Transms- 

Sion  Corp. 
Michigan    Wisconsin    Pipe 

Line  Co. 
Natural     Gas     Pipe     Una 

Company  ol  America. 
Northern   Natural  Gas  Co. 
Consolidatad    Gas    Trans- 
mission Co. 
Texas    Gks    Transmission 

Corp. 
Northern  Natural  Gas  Co. 

Do 
National  Fuel  Gas  Supply 

Corp. 
Michigan    Wisconsin    Pipe 

Line  Co. 
Gas  Transport.  Inc. 
TrunlOine  Gas  Co. 
Unitad  Gaa  Pipe  Line  Co. 
Oo. 
Do 
Phillips  Petroleum  Co. 
El   Paso  Natural  Gas  Co. 
Pennzoil  Co. 

El  Paso  Natural  Qas  Co 
Panhandle     Eastern     Pipe 

Line  Co. 
United  Gas  Pipe  Line  Ca 
Texas    Gas    T( 
Corp. 


For- 


'  Gulf  Oil  Corp  FERC  gas  rate  schedule  No. 

"  Chevron  U.SA  Inc.  FERC  gas  rale  schedule  No. 


For- 


CerOHcata 
Docket  No. 


082-287, 
080-325 


Purchaaar 


Northvuest  Pipeline  Corp. 


«  L%?'*'*aJly*'  "'*'*y  Coel  Mining  Co.,  a  Diviaton  of 
QuH  01  Corp.  FERC  Gas  Rata  Schadula  l4o. 

•  PNIaburgh  and  hlkKiiay  Coal  Mining  Ca  FERC  Gaa  Rata 
Schedule  No. 


For. 
mertyi 

Now* 

Camactfa 
Docket  Na 

Purchaaar 

21 

a 

21 
22 

Q-20478 
Q-4101 

Oklahoma  Natural  Gaa  Co. 
B  Paao  Natural  Qaa  Co. 

28 
30 
35 
42 
43 


28 

30 
35 
42 
43 


44 

44 

45 

45 

46 

46 

47 

47 

48 

48 

48 

40 

51 

51 

52 

52 

55 

■     55 

56 

56 

57 

57 

56 

58 

50 

50 

80 

60 

61 

61 

63 

63 

64 

84 

65 

65 

66 

66 

67 

67 

68 

68 

60 

60 

Certilicale 
Docket  Na 


6-4142 
6-4101 

6-7154 

G-7156. 

6-13445 

6-7158 

Q-7155 

G-7170 

G-14140 
G-2585 

6-13954 

6-16030 
063-335 

6-6204 

6-17203 

C160-756 

C171-341 
C171-294 
CI 72-502 
CI 72-755 
C172-757 
CI 72-758 
CI 72-758 
0172-760 
CI 70-247 
CI  70-531 
C180-463 


Do. 

Do. 
Cities  Service  6as  Co. 
El  Paao  Nalinl  Gaa  Co. 

Do 

Oo 

Do 
Texas    Eastern    Tranamis- 
snn  Co. 

Oo. 
Montana     Dakota     Utilities 

Co. 
Tennessee  Gas  Tranamla- 

san  Co. 
Tranannestem   PlpeHne   Co. 
Northnnestam   Natural   Qas 

Co 
El  Paso  Natural  Qaa  Co. 

Do 
Nahjral  Gas  Pipeline  Co  of 
Amenca 

Oo 
United  Gas  Pipe  Line  Co. 
B  Paso  Natural  Qaa  Co. 

Do. 

Do. 

Do 

Do 

Oo. 

Oo. 

Oo. 

Oo. 


'Wanen  Petroleum  Corp.,  a  Division  of  Gulf  Oil  Corp. 
FERC  Gaa  Rata  Schedule  No. 

■Warren  Petroleum  Corp.,  a  Oivlaion  of  Chevron  USA 
Inc.  FERC  Gas  Rate  Sctiedule  No. 


Exhibit  B 


Sched- 

Certificate 

ule  No.' 

Docket  No. 

Purchaaar 

2 

6-5710 

Southern  Natural  6as  Ca 

3 

6-4800 

United  6as  Pipeline  Ca 

4    . 

6-8817 

Tennessee  Gas  Pipeline  Co. 
Do 

5 

6-8810 

6 _ 

6-13078 

7 _.. 

6-13222 

Southern  Natural  Gas  Co 

8... 

6-19647 

Do 

0 

0-1S262 

Oo. 

10 

Mountain  Fuel  Supply  Co. 
Umiad  Qaa  Pipeline  Co. 
Tranaco  6as  Pipeline  Corp. 

1 1 

6-16106 

12 

6-13203 

13 

6-16167 

Southern  Natural  Qas  Ca 

14  .„„ _ 

6-17339 

Texas  Gas  Tranamsann  Corp. 

15 

6-10343 

Unrted  Gas  Pipeline  Co. 

16 

6-16680 

Southern  Natural  Gas  Ca 

17 „... 

6-20147 

Da 

18 „... 

Q-10345 

Oo. 

10 . 

061-348 

Oo. 

20 

Tranacontinental    Gas    PIpelina 
Corp. 

21 _... 

060-301 

Texas  Gas  Transmisskm  Corp 

22 

060-215 

23.... 

061-1205 

United  Fuel  Gas  Company. 
Texas  Qas  Tranamiaaton  Corp. 
Oo. 

24 

061-630 

25 ...._. 

061-620 

27 

062-145 

United  Qas  Pipeline  Co. 

Texas     Eastern     Transmissun 
Corp 

28 

062-231 

29 

063-168 

30 

063-563 

31 

063-1224 

Texas  Gas  Tranamisskm  Corp. 

35 

Q6S-62S 

Tranacontinental    Gas    Pipeline 
Corp. 

36 

065-560 

Natural  Gas  Pipeline  Corr«>any 

of  Amenca. 

38 ._ 

066-690 

Texas     Eastern     Transmiaaion 
Corp. 

30  .„ _. 

060-179 

Taxaa  Qas  TranartHsston  Coip. 

40 

067-1822 

Da 

41.__    ._ 

067-1816 

Oa 

42 

6-6720 

Taxaa     Eaatam     Tranamiaaion 
Corp. 

43 

067-1702 

Corp. 

44  — 

060-1241 

TnjnMlne  Qas  Ca 

45 

066-1301 

Michigan  Wtaconam  PIpelne  Ca 

47 ., 

O60-818 

Taaaa     Eastsm     Trwamlailoti 
Corp. 

40 

070-68 

Taaai  Gas  TrantnUaaion  Corp, 
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Exhibit  B  —Continued 


Schsd- 

CarWicate 

UW  NO.i 

DOCKW  No. 

PurchMw 

49 

CI70-50 

United  6u  Pipeline  Co. 
Southern  Natural  6as  Co. 
Sea  Rotxn  P^wkna  Co. 

SO 

CI  70-93 

51 

070-78 

52 

070-680 

Trunkline  6at  Co. 
Tennessee  Gat  Pipeline  Co. 

53 

G-4269 

54 

Q-7214  wid 

Texas    Eastern   &as   TrananM- 
SKXi  Corp. 

G-13962 

56 

6-10413 

Da 

57 

6-12563 

Trantconlinental    6at    Pipatma 
Corp. 

SS 

CI61-1377 

Southern    Texas    Natural    6as 
6athertngCo. 

60 

CI62-1140 

Natural  6as  Pipeline  Company 
o(  America. 

61 

064-607 

Da 

62 

O6S-1013 

Do 

63 

CI69-994 

TranacatvbnenW    Gas    Pipeline 
Corp. 

64 

071-474 

Texas     Eastern     Transmission 
Corp. 

66 

071-463 

Tennessee  6as  Pipeline  Co. 
Souttwm  Natural  Gas  Co. 
Texas  Gaa  Transmission  Corp. 

67 

071-660 

66 

071-593 

69 

071-885 

Tennessee  Gas  Pipeline  Co. 
Southern  Natural  Gas  Co. 
Do. 

70 

07 1-861 

71 

CI71-669 

72 

CI7  2-2/7 

Tennessee  Gas  Pipeline  Co. 
Natural  6as  Pipeline  Company 

73.. 

072-620 

of  America. 

74 

a72-«50 

Texas  6as  Transmission  Corp. 

75 

073-53 

Flonda   6aa   Transmiasion  Ca 
Southern  Natural  Gas  Co. 
Trsnscontmental    6as    Pipeline 

76 

CI  73-761 

77 

CI68-1352 

Corp. 

78 

CI74-73 

Natural  6as  Pipeline  Company 
o<  America. 

79 _... 

CI74-52 

Do. 

80 

CI74-61 

Do. 

81  _ 

CI74-333 

Do. 

82 

074-334 

Southern  Natural  Gas  Co 
Transcontinental    Gas    Pipelirie 
Corp. 

83 

074-421 

84 

074-567 

Natural  Gas  Pipeline  Corr^Mny 
ol  Amenca. 

86 

CI74-425 

Do. 
Do. 

88 

CI75-475 

89 

075-508 

Southern  Natural  6as  Co 

90 

CI76-122 

Tennessee  Gas  Pipeline  Co. 
Natural  Gas  Pipeline  Company 

91 ...._ 

076-183 

o<  Amenca. 

92 

076-177 

93 

076-201 

Do 

94 

076-475 

Do. 

95 

076-425 

TninWine  Gas  Company. 

96 

076-671 

Natural  6as  Pipeline  Company 

of  Amenca. 

97 

077-53 

Trunklme  Gas  Company. 

96 

6-18030 

El  Paso  Natural  Gas  Ca 

99 

060-333 

Northwest  Pipeline  Corp. 
Mountain  Fuel  Supply  Co 

100 

6-15906 

102 

CI64-1532 

Montana-Dakota  Utilities  Co. 

103 

CI64-1496 

Kansas-Nebraska    Natural   Gas 
Co..  Inc. 

104 

6-13830 

El  Paso  Natural  6as  Co. 

105 

6-18721 

Do. 

106 

6-20317 

Do. 

107 

CI62-78 

Do. 

ice 

Oee-867 

Do. 

109 

CI69-931 

Kansas-Nebraska  Energy.  Inc. 

110 

6-7223 

El  Paso  Natural  &aa  Co. 

Ill 

6-7217 

Do. 

112.._ 

6-7215 

Lone  Star  6as  Co. 

113 

G-7212 

El  Paso  Natural  Gas  Ca 

114 

6-9274 

Do. 

115 

6-13661 

Do. 

116 

6-13861 

Do. 

117 

6-18241 

Westlake  Natural  Gas  Co.  8  At- 
lantic Richfield  Co. 

lie 

G-7211 

El  Paso  Natural  Gas  Co 

119 

6-7207 

Do. 

120 

0161-35 

Transwestem  Pipeline  Co. 

121 

0160-87 

Do. 

122 

6-18023 

Do. 

123 

6-18024 

Da 

124 

6-18025 

Do. 

125 

0162-765 

Cimarron  Tranamission  Ca 

126 

062-5B2 

Do. 

127.. 

0162-833 

Lone  Star  6as  Co 

128 

062-1264 

El  Paao  Natural  6as  Co. 

129 

0162-1238 

130.    _.. 

C163-280 

El  Paao  Natural  6as  Ca 

167. 
168. 


169. 
170.. 


171.. 
172.. 


173 

174 


175.. 

176.. 
177.. 
178.. 
179.. 

160.. 
181.. 
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ule l«0.> 

Docoei  No. 

Purchaser 

131 

CI64-1326 

Omarron  Transmission  Co. 

132 

065-709 

Natural  Gas  Pipeline  Company 
of  America 

133 

CI65-S64 

Do. 

134 

CI65-564 

Do. 

135 

0167-42 

El  Paao  Natural  Gas  Co. 

136 

067-589 

Natural  6as  Pipeline  Company 
of  America. 

138 

0166-962 

Do. 

139 

0171-571 

Northern  Natural  Gas  Ca 

140 

CI73-750 

El  Paao  Natural  Gas  Co. 

141 .._ 

0174-187 

ttiisiislppl  River  Tranamiaaion 
Corp. 

142 

CI75-165 

Do. 

143 

075-612 

Mountain  Fuel  Suopfy  Co. 

144 

076-125 

Colorado  Interstate  Gas  Co. 

146 

076-275 

El  Paao  Natural  Gas  Co. 

146 

078-727 

Mississippi  River  Transmtsaion 
Corp. 

147 

075-420 

Untied  Gat  Pipeline  Co. 

148 

0177-158 

Tannaaaae  Gat  Pipeline  Co. 

149 

077-356 

Nttnt  6aa  Pipeline  Con^iany 
ol  America. 

150 

077-411 

Do. 

151 

0177-694 

Mississippi  River  Transriiission 
Corp. 

152 _... 

0177-717 

Natural  6as  Ptpelme  Compwiy 
of  Amenca 

153 

077-754 

Kansas-Nebraska   Itaturaf   6at 

Co. 
Natural  &as  Pipeline  Conviany 

154 

077-786 

of  Amenca. 

155 

078-206 

Southern  Natural  Gat  Company. 

156 

0178-255 

United  Pipeline  Co. 

157 

078-6S2 

Natural  Gat  Pipeline  Company 
Of  Amwica 

156 

078-853 

Do. 

159 

078-851-000 

Southern  Natural  Gat  Co. 

160 

078-946 

Northwest  Pipeline  Corp. 

161 

078-1042 

Natural  &aa  Pipeline  Company 
o(  America. 

162 

078-1043 

Do. 

183 

0178-1130 

Miss«sippi  River  Transportatton 
Corp. 

164 .._ 

078-1250 

Corp 

166 

079-4 

Do. 

166 

O79-129-001 

Natural  6aa  Pipeline  Company 

182. 


183. 
184.. 


185. 
186. 


189.. 
190.. 


O79-310 

079-479 

0179-626 
079-636 

080-19 

080-53 

080-16 
080-181 

0180-209 

077-809 
0177-814 
0180-377 
0180-474 

061-28-000 
0161-127-000 

081-325-000 

081-362-000 
0181-396-000 

0181-478-000 
081-482-000 


187 CI82-22-000 

188 082-126-000 


191 ._.. 

192 

193 ._ 


081-444-000 
082-206-000 

CI82-423-000 
063-180-000 
063-400-000 


of  America. 
Pacific  UghHng  Servica  Compa- 
ny. 
Southern     Natural     6aa     Ca. 

Untied  Qa*  PIpslina  Co. 
See  Robin  Pipeline  Co. 
Transcontinental    Gas    Pipeline 

Corp. 
Natural  Gat  Pipelvia  Company 

of  America. 
Cokjmbia     Gaa     Transmission 

Corp. 
Texas  Gaa  Trartennission  Corp. 
Natural  Oat  PIpalna  Company 

of  America. 
Columbia     Gas     Transmitaion 

Corp. 
Pacific  Alaska  LNG  Aaaociataa. 

Do. 
Tannaaaae  Gas  Pipeline  Ca 
Natural  Gaa  Plpelina  Company 

of  America. 
Do. 
Tennsssss  Gas  PIpatna  Ootn- 

pany.    Cokjmbia    Gas   Trana- 

mtssion  Corp. 
IWural  Gas  Pipelina  Company 

of  Amenca 
Do. 
Columbia     Qaa     Tranimlasion 

Corp. 
Trunkhne  Oat  Company. 
Natural  Gas  Pipekne  Company 

of  America 
Do. 
Do 
Southern  Natural  Gaa  Co. 
Natural  Gaa  PIpallna  Company 

of  America 
Termeeeee  Qaa  PIpslina  Co. 
Aminoil  USA  Ino. 
Natural  &aa  Plpelina  Company 

of  America 
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UWNO.' 

Oertifx:ata 
Docket  hw. 

Purchaser 

194 

084-147-000 
064-159-000 
064-455-000 
064-514-000 
084-515-000 
085-161-000 
065-421-000 

Do 

195 

Do 

196 

197 

198 

Da 
Do. 
Do 

109 _- 

200 

Do 
Do 

>  Chevron  USX  \nc  FERO  Gas  Rata 
[FR  Doc  85-20102  Fded  8-21-85:  8:45  am| 

WUUNO  COOe  C717-01-M 


[Docket  Na  OF85-643-000] 

Crown  Zellerbach  Corp.;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

August  16, 1985. 

On  August  6, 1985.  Crown  Zellerbach 
Corporation  (Applicant),  of  One  Bush 
Street.  San  Franciso.  California  93104 
submitted  for  Hling  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  CoDunission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  St  Francisville, 
Louisiana.  The  faciUty  will  contain  a 
combustion  turbine  generator,  a 
suplementary  natural  gas- fired  heat 
recovery  boiler  (HRB)  and  an  existing 
extraction  steam  turbine  generator.  The 
steam  from  the  HRB  will  be  integrated 
with  the  high  pressure  header  of  the 
steam  plant  The  extracted  steam  from 
the  steam  turbine  and  the  HRB 
integrated  steam  is  used  in  the  pulp  and 
papermaking  process.  The  primary 
energy  source  will  be  natural  gas.  The 
electrical  power  production  capacity  of 
the  facility  will  be  59.2  MW.  The  facility 
is  expected  to  begin  commercial 
operation  in  January  1966. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  grantmg  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  BZS  North 
Capitol  Street  NE..  Washington*  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  F'rocedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
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become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  Filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  85-20110  Filed  »-21-85;  &45  am] 

MLUMG  COOC  (riT-Ot-M 

(Docket  No.  ER85-678-000] 
noiida  Power  &  Ught  Co^  Filing 

August  15. 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  6, 1985. 
Florida  Power  &  Ught  Company  (FPL) 
tendered  for  filing  as  an  initial  rate 
schedule  a  Special  Short  Term 
Agreement  To  Provide  Capacity  And 
Scheduled  Incremental  Energy  by 
Florida  Power  &  Light  Company  to 
Seminole  Electric  Cooperative,  Inc. 
During  Forced  Outage  of  Seminole  Unit 
Nos.  1  and  2.  FPL  states  that  service 
under  the  agreement  commenced  on 
August  6. 1985.  FPL  states  hirther  that 
the  agreement  was  negotiated  under 
special  circumstances  relating  to  the 
unanticipated  outage  of  both  Seminole 
units. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  27. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Rling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  85-20139  Filed  8-21-85;  8:45  am] 
BiujNQ  CODE  tru-ei-n 

[Docket  No.  ER85-«71-000) 
Gulf  Power  Co.;  Supplements 

August  15. 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  5, 1985. 
Gulf  Power  Company  (Gidf)  filed  herein 
Supplements  to  its  FERC  Electric  Tariffs 
providing  for  changes  in  loads  for 


service  by  Gulf  to  Choctawhatchee 
Electric  Cooperative,  Inc.  and  West 
Florida  Electric  Cooperative 
Association.  These  tariff  supplements 
are  proposed  to  be  effective  for  service 
commencing  on  June  1. 1985,  and  Gulf 
therefore  requests  waiver  of  the 
Commission's  notice  requirements  to 
allow  such  effective  dates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  28. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plunb. 
Secretary. 
(FR  Doc.  85-20136  Filed  8-21-85;  8:45  am] 

BILLING  COOE  67l7-Ot-« 


[Docket  No.  QFS5-812-000] 

Hydro  Valley  Development.  Inc.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility; 
Correction 

August  15. 1985. 

On  August  2. 1985,  a  Notice  of 
Application  was  issued  in  error  and 
appeared  in  the  Federal  Register  issue  of 
August  6, 1985.  50  FR  31763.  Hydro 
Valley  Development.  Inc.  filed  a  Notice 
of  Qualification  of  a  Small  Power 
Production  Facility  and  did  not  request 
application  for  Commission  certification. 
Notice  of  the  application  is  hereby 
withdrawn. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-20111  Filed  8-21-85;  8:45  am] 
BILUNO  COOE  6717-ei-« 


[ProJMtNa  8482-001] 

Independence  Electric  Corp., 
Surrender  of  Preliminary  Parmit 

August  16. 1985. 

Take  notice  that  Independence 
Electric  Corporation.  Permittee  for  the 


proposed  Kentucky  River  Lock  and  Dam 
No.  11.  Project  No.  8482.  requested  by 
letter  dated  July  31, 1985,  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on 
February  19. 1985,  and  would  have 
expired  on  January  31, 1987.  The  project 
would  have  been  located  on  the 
Kentucky  River  in  Madison  and  Estill 
Counties,  Kentucky. 

The  Permittee  filed  the  request  on 
August  2. 1985,  and  the  preliminary 
permit  for  Project  No.  8482  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  16  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Keoaeth  F.  Plumb, 
^retary. 
[FR  Doc.  85-20112  Filed  8-20-85;  8:45  am] 

BILLJNQ  COOC  tTIT-OI-M 


[Docket  No.  RP84-141-001] 

Midwestern  Gas  Transmission  Co,; 
Rate  Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

August  16, 1985. 

Take  notice  that  on  8/9/85, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  First 
Revised  Sheets  Nos.  32,  33,  34.  loa  101 
and  102  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff,  to  be  effective  October 
1, 1984. 

Midwestern  states  that  the  purpose  of 
the  revised  tariff  sheets  is  to  implement 
the  Setdement  Agreement  (May  8, 1985) 
which  was  approved  by  the  Commission 
letter  order  issued  July  22. 1985,  in  the 
referenced  proceeding.  Pursuant  to  the 
Commission  order,  the  effective  date  of 
these  tariff  sheets  is  October  1, 1984. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  Washington,  D.C. 
20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  23, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  proceeding. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-20113  Filed  8-21-65;  8:45  am) 

WLUNQ  CODE  6717-01-11 


[Docket  No.  TA85-2-27-000.001] 

North  Penn  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  16. 1985. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  August  9, 
1985,  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  pursuant  to  its 
PGA  Clause  for  rates  to  be  effective 
September  1, 1985. 

Specifically,  North  Penn  has  included 
in  its  semiannual  PGA.  to  be  effective 
September  1. 1985,  the  following: 

1.  A  decrease  of  53.678^  per  Mcf 
(Appendix  A)  to  reflect  changes  in  the 
cost  of  gas  purchased. 

2.  A  surcharge  credit  of  31.682^  per 
Mcf  (Appendix  B)  resulting  from 
amounts  accumulated  in  the 
Unrecovered  Purchased  Gas  Cost 
Account  for  the  period  January  1, 1985 
through  June  30, 1985;  the  jurisdictional 
portion  of  supplier  refunds  received  by 
North  Penn  for  the  same  six-month 
period;  carrying  charges  computed  in 
accordance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations;  and  a  carry-over  balance 
from  the  surcharge  credit  effective  for 
the  period  September  1, 1984  through 
February  28. 1985. 

Included  in  the  surcharge  credit  of 
31.682<  per  Mcf  is  a  separately  stated 
surcharge  of  13.666^  per  Mcf  (Appendix 
C)  to  recover  North  Penn's  funding  of 
take-or-pay  payments  made  by 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  under  procedures  approved 
by  the  Commission  in  Docket  No.  RP83- 
8  et  al.  issued  April  16, 1985. 

As  part  of  this  filing,  North  Penn  has 
also  included  Twelfth  Revised  Sheet  No. 
15H  which  reflects  no  incremental 
pricing  surcharges  under  Section  15  of 
the  General  Terms  and  Conditions  of  its 
tariff. 

North  Penn  respectfully  requests 
waiver  of  any  of  the  Commission's  Rules 
and  Regulations  as  may  be  required  to 
permit  this  filing  to  become  effective 
September  1, 1985  as  proposed. 

Copies  of  this  letter  of  transmittal  and 
all  enclosures  are  being  mailed  to  each 
of  North  Penn's  jurisdictional  customers 
and  interested  State  Commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  23, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-20114  Filed  8-21-85;  8:45  am] 

BILLmO  COOC  •717-01-41 

[Docket  No.  ER85-603-000] 

South  Carolina  Generating  Co^  inc. 
Order  Accepting  for  Filing  and 
Suspending  Rates,  Denying  Motions 
To  Reject,  Ordering  Summary 
Disposition,  Noting  Interventions, 
Denying  Waiver,  Establishing  Hearing 
Procedures,  and  Consolidating 
Dockets 

Issued:  August  15, 1985. 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman;  A.C.  Sousa  and 
Charies  G.  Stalon. 

On  June  27, 1985,  South  Carolina 
Generating  Company,  Inc.  (GENCO) 
submitted  for  filing  a  revision  to  its  cost 
of  service  formula  to  include  several 
additional  expense  accounts  in  its  unit 
power  sale  agreement  with  South 
Carolina  Electric  &  Gas  Company 
(SCE&G).'  GENCO  requests  waiver  of 
the  notice  requirements  to  permit  a 
January  1, 1985,  effective  date.  The 
revisions  would  increase  revenues  for 
the  months  of  January  through  April 
1985  by  $338,250. 

The  unit  power  sale  agreement  was 
filed  on  December  26, 1984,  in  Docket 
No.  ER85-204-000.  It  provides  for  the 
sale  of  the  entire  output  of  the 
company's  Williams  Generating  Station 
to  its  affiliate,  SCE&G.  Billing  under  the 
agreement  is  based  on  a  cost  of  service 
formula  rate  as  detailed  on  a  billing 
format  (Schedule  8).  The  format 
specifies  the  cost  items  to  be  included  in 
the  charges  by  FERC  account  number 
and  codifies  how  the  foumula  rate 
operates. 


By  order  issued  February  21, 1985.  the 
Commission  accepted  GENCO's  unit 
power  sales  agreement  and  the 
accompanying  billing  format  for  filing  to 
become  effective  January  1, 1985. 
subject  to  refund,  and  set  them  for 
hearing.  The  Commission's  order 
specifically  noted: 

.  .  .  pages  3  and  4  of  GENCO's  supporting 
Schedule  8  contain  a  provision  that  would 
allow  the  company  to  add  any  expense. 
plant,  or  other  account  that  may  become 
applicable  in  the  future.  We  here  inform 
GENCO  that  any  changes  pursuant  to  this 
provision,  any  modification  of  the  formula 
methodology,  or  any  change  in  return  on 
equiU'  or  depreciation  rates  will  require 
timely  filing  pursuant  to  Part  35  of  the 
Commission's  regulations. 
30  FERC  1  61,183,  p.  61.339 

On  May  15, 1985,  during  the  ongoing 
proceedings  in  Docket  No.  ER85-204- 
000.  the  Commission's  trial  staff  filed  a 
motion  for  summary  disposition 
(Docketed  as  No.  ER85-204-003)  of 
certain  administrative  and  general, 
system  control,  and  load  dispatching 
expenses  which  were  not  specified  in 
the  billing  format  accepted  by  the 
Commission,  but  which  were  being 
billed  to  SCE&G.  On  July  2, 1985,  an 
initial  decision  was  issued  by  the 
presiding  judge  finding  that  GENCO 
violated  the  terms  of  its  cost  of  service 
tariff  on  file  with  the  Commission,  the 
Commission's  filed  rate  doctrine,  the 
Commission's  order  of  February  21, 
1985,  and  Part  35  of  the  Commission's 
Regulations  under  the  Federal  Power 
Act  as  a  result  of  billing  SCE&G  throu^ 
FERC  accounts  not  specified  in  its  filed 
cost  of  sen'ice  tariff.  32  FERC  \  83,008. 
The  presiding  judge  granted  trial  staff's 
motion  for  summary  disposition  and 
ordered  GENCO  to  make  refunds  with 
interest  to  SCE&G  for  all  amounts 
improperly  billed  to  SCE&G. 

Notice  of  the  company's  filing  was 
published  in  the  Federal  Register,  *  widi 
comments  due  on  or  t>efore  July  23. 1985. 
Timely  motions  to  intervene  were  filed 
by  the  Consumer  Advocate  for  the  State 
of  South  Carolina  (CASC)  and  the 
Central  Electric  Power  Cooperative,  Inc 
(CEPC).  In  addition,  the  Public  Service 
Commission  of  South  Carolina  (SCPSC) 
filed  an  untimely  motion  to  intervene. 

The  CASC  and  CEPC  each  request 
that  the  Commission  reject  GENCO's 
filing  as  inappropriate  in  light  of 
presiding  judge's  decision  in  Docket  No. 
ER85-204-003.  In  the  event  the 
Commission  does  not  reject  the  filing. 
CEPC  asks  that  the  Commission  set 
GENCO's  filing  for  hearing. 


'  See  Attachment  for  ratei  schedule  designation*. 


'  SO  FR  29473  (1065). 
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On  August  5. 1985.  GENCO  filed  an 
answer  to  the  pleadings  of  the  CASC 
and  CEPC.  While  not  opposing  their 
intervention,  the  company  does  oppose 
their  motions  to  reject.  GENCO  argues 
that  it  has  properiy  collected  from 
SCE&G  the  costs  reflected  in  the  present 
filing:  in  any  event,  any  procedural 
infirmities  which  may  exist  as  to  the 
collection  of  those  costs  are  cured,  the 
company  states,  by  its  submittal  in  this 
docket 

Discussion 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214).  the  timely  motions  to  intervene 
serve  to  make  the  CASC  and  CEPC 
parties  to  this  proceeding.  Furthermore, 
we  find  that  good  cause  exists  to  grant 
the  SCPSC's  untimely  intervention, 
given  the  interests  of  the  constituency 
which  it  represents,  the  early  stage  of 
this  proceeding,  and  the  apparent 
absence  of  any  undue  prejudice  or 
delay. 

As  noted,  both  the  CASC  and  CEPC 
request  that  we  reject  GENCO's  filing  in 
light  of  the  events  in  Docket  No.  ER85- 
204-000.  The  legality  of  GENCO's 
conduct  at  issue  there  is  not  however, 
valid  grounds  for  rejecting  the 
company's  filing  in  this  docket.  The 
Federal  Power  Act  mandates  that  all 
rates  charged  by  an  electric  utility  be 
just  and  reasonable.  Absent  contractual 
obligations  to  the  contrarj-,  GENCO  has 
a  right  to  file  for  and  collect  such  rates. 
Any  remedies  which  should  be  imposed 
upon  GENCO  for  collecting  charges  not 
specified  in  its  tariff  will  be  determined 
in  Docket  No.  ER85-204-003  following 
the  submission  of  briefs  on  and 
opposing  exceptions  to  the  initial 
decision  of  July  2, 1985.  Accordingly,  we 
shall  deny  the  motions  to  reject 
GENCO's  filing. 

Our  analysis  reveals  that  the  company 
has  included  Account  No.  407  of  the 
Commission's  Uniform  System  of 
Accounts  (Amortization  of  Property 
Losses)  in  its  revised  formula.  "The 
expenses  reflected  in  this  account  are 
for  extraordinary  property  losses,  which 
are  generally  non-recurring.  The 
Commission  has  not  allowed  electric 
utilities  to  recover  these  types  of  losses 
from  customers  without  prior 
Commission  review.  E.g.  Wisconsin 
Power  &  Light  Co.,  Opinion  No.  141. 19 
FERC I  61,288  (1982).  Therefore,  such 
losses  are  particularly  inappropriate  for 
inclusion  in  an  automatically  adjusting 
formula  rate  prior  to  Commission 
approval  Accordingly,  we  shall  order 
summary  disposition  with  respect  to  this 
issue,  and  require  GENCO  to  file,  within 
thirty  days,  a  revised  formula  deleting 
Account  No.  407.  Our  action  is  without 


prejudice  to  GENCO's  maidng  an 
appropriate  filing  when  it  actually  seeks 
to  recover  such  expenses  from  SCE&C. 
Our  review  of  GENCO's  filing  and  the 
pleadings  indicates  that  the  rates  have 
not  been  shown  to  be  just  and 
reasonable  and  may  be  unjust 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful. 
Accordingly,  we  shall  accept  the  rates 
for  filing,  as  modified  by  summary 
disposition,  and  we  shall  suspend  them 
as  ordered  below. 

In  West  Texas  Utilities  Company,  18 
FERC  1 61.189  (1982).  we  explained  that 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  Here,  our 
examination  suggests  that  the  revised 
formula  rates  may  not  yield 
substantially  excessive  revenues. 
Therefore,  we  shall  suspend  those  rates 
for  a  nominal  period. 

As  mentioned.  GENCO  requests 
waiver  of  notice  requirements  to  permit 
an  effective  date  of  fanuary  1. 1985.  to 
enable  it  to  retain  those  revenues 
collected  from  SCE&G  on  the  basis  of 
expense  accounts  which  were  not 
specified  in  GE.NCO's  filed  rate,  but 
which  GENCO  claims  are  properly 
chargeable  to  SCE&G.  We  do  not  find 
that  GENCO  has  presented  good  cause 
for  waiver.  The  Commission 
specificially  advised  GENCO  that 
changes  to  its  formula  rate  would 
require  a  timely  filing.  Nonetheless,  the 
utility  filed  it  request  to  collett  the 
revised  rates  six  months  after  it  began 
collecting  the  charges.  Further,  the 
intervenors  do  not  concur  in  the 
company's  request  In  the 
circumstances,  we  shall  deny  GENCO's 
request  for  waiver  of  the  notice 
requirements.  Accordingly,  we  shall 
suspend  GENCO's  rates  for  one  day  to 
become  effective,  as  modified,  on 
August  2a  1985.  subject  to  refund. 

Finally,  we  find  that  common 
questions  of  law  and  fact  may  be 
presented  in  Docket  No.  ER85-603-000 
and  Docket  No.  ER85-204-O00.  As  a 
result  we  shall  consolidate  the 
proceedings  for  purposes  of  hearing  and 
decision. 

The  Commission  orders: 

(A)  The  SCPSC's  untimely  motion  to 
intervene  is  hereby  granted,  subject  to 
the  Commission's  Rules  of  Practice  and 
Procedure. 

(B)  The  motions  to  reject  GENCO's 
filing  are  hereby  denied. 

(C)  Summary  disposition  is  hereby 
ordered,  as  noted  in  the  body  of  this 
order,  will  respect  to  the  inclusion  of 


Account  No.  407  in  the  revised  cost  of 
service  formula.  Within  thirty  (30)  days 
of  the  date  of  this  order,  GENCO  shall 
refile  its  cost  of  service  formula  to 
reflect  this  determination. 

(D)  GENCO's  request  for  waiver  of  the 
notice  requirements  is  hereby  denied. 

(E)  GENCO's  proposed  cost  of  service 
formula,  as  modified  by  summary 
disposition,  is  accepted  for  filing  and 
suspended  for  one  day,  to  become 
effective,  subject  to  refund  on  August  28. 
1985. 

(F)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
GENCO's  proposed  rate  schedule 
changes. 

(G)  Subdocket  No.  -000  of  Docket  No. 
ER85-«)3-000  is  hereby  tenninated.  The 
evidentiary  hearing  established  herein  is 
assigned  Docket  No.  ER85-603-001. 

(H)  Docket  No.  ER85-603-001  is 
hereby  consolidated  with  Docket  No. 
ER85-204-000  for  purposes  of  hearing 
and  decision. 

(I)  The  administrative  law  judge 
designated  to  preside  in  Docket  No. 
ER85-204-000  shall  determine 
procedures  best  suited  to  accommodate 
consolidation  of  this  docket  with  the 
pending  proceeding. 

(J)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary. 

Attachment 

South  Carolina  Generating  Company,  Ii«c.. 
Docket  No.  ER85-603-000;  Rate  Sched- 
ule Designation 


DetignMion 


(1)  Supplwnant  No  3  la 
RaM  Schadute  FERC  No 

1  (Supsrsedes  SuppMment 
No.  1). 

(2)  Supptemem  No.  4  to 
Raw  SOiadiM  FERC  No 
1  (Supariades  Supptament 
No    1   10  Supplemam  No 


Revised  Schedule  8  Cost  ol 
Servtca  Billing  Format 


Redatignation  ol  Schedule 
2— CalculalNXi  oi  rvepcaad 
BUImg. 


1) 
(3)    Supplement 
Rate  Schedule 
I 


\ 


Na    S    to 

FERC  No 


(4)    Supplemeni    No     6    to 
Rate  Schedule  FERC  No 


Ravsed  Schedule  3— Fora- 
casted  DIM  eipenaaa. 
Generation  by  Fuel  Innen- 
Icy  Co3t  and  Other  Tairaa. 

Revised  Schedule  4— Net  In- 
vestment BiHing  Forecast. 
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South  Carolina  GecRATiNG  Co*«»anv,  Inc^ 
Docket  no.  ER85-603-000;  Rate  Sched- 
ule OesiQNATiOH— Contmued 


OMtgnation 


(5)  Supplement  No.  7  to 
Rats  Sciwoule  FERC  No. 
1. 

(6)  Supptement  Na  8  to 
Rate  SctmH^  FERC  No 


(7)    Supplewem    No.    •    to 
Rate  Schwkjia  FERC  No. 


Oeecrfpton 


Redesigntion    of    Schedule 

S-^Accumutaied    Deterred 

Incotne  Taxes. 
Rsdesignalion    ol    Schedule 

«— CalcuteSon  of  Compoeit 

State  and  Federal  income 

Taxes 
nertoHgnimii    ol    Schedule 

7— CompuMion  ol  Capital 

Coat. 


[FR  Doc.  85-20115  Filed  6-21-85;  8.-45  am] 

BIUJNQ  CODE  S7U-C1 

[Dock««  No.  ER»4-«04-007] 

SoBthwwtem  Public  Servtce  Co; 
Refund  Report 

August  15, 1985. 

Take  notice  that  on  August  5, 1985. 
Southwestern  Public  Service  Company 
tendered  for  filing,  pursuant  to 
Conunission  order  dated  July  19. 1985, 
six  copies  of  the  interim  refund  report. 
On  August  2, 1965.  Southwestern 
tendered  for  filing  an  amendment  to  the 
interim  refund  report  subsequently  filed 
on  August  5. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  Nortfi  Capitol  Street 
NE..  Washington.  DC  20426,  on  or  before 
August  26, 1985.  Comments  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretory. 

[FR  Doc.  85-20140  Filed  8-21-85;  8:45  am] 
nujNa  cooc  nn-oi-ti 

[Docket  No.  RP85-181-(K>0] 

Texas  Gas  Transmisston  Corp.; 
Petition  for  Auttiortty  To  Implement  a 
Direct  Biliing  Mechanism  To  Recover 
Retroactive  Order  No.  94  Production- 
Related  Costs 

August  16.  1985. 

Take  notice  that  on  August  7, 1985. 
Texas  Gas  Transmission  Corporation 
[Texas  Gas)  filed  a  PeUtion  For 
Authority  To  Implement  A  Direct  Billing 
Mechanism  To  Recover  Retroactive 
Order  No.  94  Production-Related  Costs. 
Texas  Gas  states  that  it  seeks 
authorization  to  bill  customers  directly 
for  retroactive  Order  Na  94  costs 


because  of  what  it  states  are  inequities 
and  undesirable  market  distortions 
inherent  in  recovering  such  costs 
through  purchased  gas  adjustment 
(PGA)  filings.  As  is  more  fully  explained 
in  the  filing.  Texas  Gas  proposes  to 
allocate  retroactive  Order  No.  94  costs 
based  upon  each  customer's  share  of  the 
company's  total  sales  for  the  production 
period  over  which  the  Order  No.  94 
obligation  arose,  and  to  directly  bill  the 
resulting  amounts.  Texas  Gas  proposes 
to  coordinate  this  direct  billing 
mechanism  with  the  refunding  to  its 
customers  of  the  Btu  refunds  received  by 
Texas  Gas  under  Order  Nos.  399  and 
399B.  Texas  Gas  states  that  its  direct 
billing  proposal  will  most  closely 
approximate  the  cost  assignment  that 
would  have  occurred  had  the  payments 
been  made  at  the  same  time  as  the  gas 
purchases  to  which  they  relate.  The 
company  requests  expedited  treatment 
of  its  petition  in  order  to  eliminate  or 
minimize  the  interest  it  might  incur  on 
its  Btu  refunds  received  from  producers 
as  a  result  of  any  delay  in  the 
implementation  of  its  proposed  billing 
mechanism. 

Texas  Gas  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
direct  billing  procedure. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  pretests 
should  be  filed  on  or  before  August  23. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Ooc  85-20116  Filed  6-Z1-85:  &-45  am) 

BILUNO  cooc  t717-«1-M 


[Docket  No.  TA85-5-29-000  and  TA85-5- 
29-001] 

Transcontinental  Oas  f*ipe  Unc  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

August  16.  19S5. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
August  9. 1985.  tendered  for  filing 


Revised  "niirty-Fifth  Rexnsed  Sheet  No. 
12  and  Substitute  Thirty-Sixth  Revised 
Sheet  No.  12  to  iU  FERC  Gas  Tariff 
Second  Revised  volume  No.  1.  The 
proposed  effective  dates  are  August  1. 
1985  and  September  1. 1985. 
respectively.  The  revised  tariff  sheets 
reflect  a  storage  "tracking"  rate 
increased  effective  August  1. 1985  and  a 
storage  "tracking"  rate  decrease 
effective  September  1, 1985  in 
accordance  with  Section  26  of  Transco's 
General  Tenns  and  Conditions.  Section 
26  provides  for.  among  other  things, 
changes  in  rates  for  storage  service 
rendered  under  Transco's  Rate  Schedule 
S-2  to  reflect  changes  in  charges  by 
Texas  Eastern  Transmission  Corportion 
(Texas  Eastern)  under  Texas  Eastern's 
Rate  Schedule  X-.2a 

As  a  result  of  Texaa  Eastern's 
compliance  filing  in  Docket  No.  RP83-35. 
proposed  to  be  effective  August  1, 1985 
and  its  filing  in  Docket  No.  RP8&-177 
proposed  to  be  effective  September  1. 
1985.  Transco  will  revised  its  demand 
charge  and  demand  charge  adjustment 
in  Rate  Schedule  S-2  in  order  to  flow 
throtigh  to  Transco's  customers  tlie 
increase  in  Texas  Eastern's  X-28 
demand  charge  of  approximately 
$540,000  annually,  effective  August  1, 
1985  and  tfie  decrease  of  approximately 
$2.2  million  annually  proposed  to  be 
effective  September  1. 1985. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
D.C  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
§  385.211  and  S  385.214).  All  sudi 
motions  or  protests  should  be  filed  on  or 
before  August  23. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85  20117  filed  8-21-85:  8:45  am] 

MLUNO  CODE  <717-ei-M 
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[Docfctt  Na  RP71-29-037  (PhM*  III)] 

United  Gas  Pipe  Une  Co^  FUing  of 
Revised  Sheets  in  FERC  Gas  Tariff 

August  19, 1985. 

Take  notice  that  on  July  19, 1985. 
United  Gas  Pipe  Line  Company  (United). 
Post  Office  Box  1478.  Houston.  Texas 
77001,  tendered  for  filing  in  Docket  No. 
RP71-29-037  Revised  Seventh  Revised 
Sheet  No.  71  and  Revised  Twelfth 
Revised  Sheet  No.  72  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 
These  sheets  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  these  sheets  are 
submitted  pursuant  to  ordering 
paragraph  (C)  of  Opinion  No.  237  issued 
June  19. 1985.  in  Docket  Nos.  RP71-29- 
003  and  RP71-102-000  phase  HI).  United 
states  that  it  submits  the  sheets  under 
protest  and  with  full  reservation  of  its 
specifications  of  error  in  the 
Commission's  opinion  as  set  out  in 
United's  request  for  rehearing  of  that 
opinion.  United  also  states  that  these 
sheets  are  not  intended  to  effect  any 
substantive  change  but  rather  to  clarify 
and  make  explicit  the  basis  on  which 
United  would  be  liable  for  curtailments 
of  deliveries  under  the  exculpatory 
language  of  its  tariff  sheets.  United 
proposes  that  the  tariff  sheets  be  made 
effective  July  19. 1985,  with  the 
understanding  that  the  language  clarifies 
the  intent  of  the  affected  provisions  of 
United's  tariff  dating  back  to  November 
14. 1971.  United  requests  waiver  of 
9  154.22  of  the  Commission's 
Regulations  (18  CFR  154.22)  to  permit 
these  tariff  sheets  to  be  effective  July  19, 
1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  on  or 
before  August  27. 1985,  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc  8&-20118  Filed  8-21-65;  8:45  am] 

BIUJN6  COOC  •717-01HI 


(Docket  No.  ER85-67»-000] 

Vermont  Electric  Power  Co.,  Inc.;  Hiing 

August  15. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  7. 1985. 
Vermont  Electric  Power  Company,  Inc. 
(VELCO)  tendered  for  filing  a 
Supplement  No.  1  to  the  rate  schedule 
filed  by  VELCO  on  July  31, 1985  in 
Docket  No.  ER85-657-000.  That  rate 
schedule  provides  for  the  transmission 
of  power  and  associated  energy  recently 
acquired  by  Vermont  from  the  New 
York  Power  Authority.  Supplement  No.  1 
noticed  herein  extends  the  rate  schedule 
to  the  transmission  of  power  purchased 
by  Vermont  from  Ontario  Hydro  under  a 
contract  dated  October  5. 1982. 

VELCO  proposes  that  the  Supplement 
No.  1  become  effective  on  October  1, 
1985.  which  is  the  requested  effective 
date  for  the  underlying  rate  schedule 
filed  in  Docket  No.  ER85-657-000. 
VELCO  requests  waiver  of  the 
Commission's  regulations  to  allow  the 
supplement  to  become  effective  as  of 
that  date.  If  waiver  is  not  granted. 
VELCO  asks  that  the  filing  be  permitted 
to  become  effective  on  October  6, 1985, 
which  is  60  days  after  the  date  of 
submission. 

VELCO  states  that  it  has  served  the 
filing  upon  the  Vermont  Public  Service 
Board  and  the  Vermont  Department  of 
Public  Service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  27, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  85-20141  Filed  8-21-85:  8:46  am) 

atUJNQ  COOE  6717-01-11 


[Docket  No.  EL85-19-1021 

Owens  River  Basin,  CA;  Resource  Sort 
Workshop  for  Cluster  impact 
Assessment  Procedure 

August  16, 1985. 

As  part  of  the  Resource  Sort  Phase 
(Phase  2)  of  the  Cluster  Impact 
Assessement  Procedure  (ClAP)  for  the 
Owens  River  Basin,  the  Staff  of  the 
Federal  Energy  Regulatory  Commission 
(Staff)  will  convene  a  Resource  Sort 
Workshop  on  September  18. 1985,  at  9 
a.m.,  in  the  Inyo  National  Forest 
Conference  Room  at  873  North  Main 
Street  in  Bishop.  California. 

The  Staff  is  now  compiling 
information  on  the  target  resources  for 
inclusion  in  a  Resource  Sort  Workshop 
Document  that  will  be  sent  to  Phase  1 
CLAP  participants  on  or  about 
September  6. 1985,  for  review. 

In  the  Resource  Sort  Workshop,  the 
Staff  will  verify  the  technical  data  in  the 
Document  with  the  CIAP  participants 
and  discuss  analytical  techniques  that 
will  be  used  in  the  Multiple  Project 
Assessment  Phase  (Phase  3)  of  the 
CIAP. 

The  Staff  intends  to  encourage  open 
dialogue  and  discussion  among  all 
participants  with  respect  to  the 
technical  analysis  of  target  resources. 

For  further  information  please  contact 
Ron  McKitrick,  FERC  Project  Manager, 
at  (202)  376-9065. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-20036  Filed  6-21-85;  8:45  am] 

BtLUMQ  COOE  •717-01-M 


[Docket  No.  EU5-1»-101] 

Snohomish  River  Basin,  WA;  Resource 
Sort  Workshop  for  Cluster  Impact 
Assessment  Procedure 

August  16, 1985. 

As  part  of  the  Resource  Sort  Phase 
(Phase  2)  of  the  Cluster  Impact 
Assessment  Procedure  (CIAP)  for  the 
Snohomish  River  Basin,  the  Staff  of  the 
Federal  Energy  Regulatory  Commission 
(Staff)  will  convene  a  Resource  Sort 
Workshop  on  September  16-18. 1985,  at 
The  Evergreen  State  College  (Room 
1812 — Liberty  Building)  near  Olympia. 
Washington.  The  purpose  of  the 
Resource  Sort  Phase  of  the  CIAP  is  to 
further  define  the  scope  of  the  study  by 
taking  a  more  detailed  look  at  the 
interaction  of  projects  with  target 
resources.  The  resource  information 
from  Phase  2  will  be  utilized  as  baseline 
data  for  the  remainder  of  the  CIAP 
analysis. 
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The  Staff  is  now  compiling 
information  on  the  target  resources  for 
inclusion  in  a  Resource  Sort  Workshop 
Document  (Document)  that  will  be  sent 
to  Phase  1  CIAP  participants  for  review 
on  or  about  August  30, 1985.  Others 
wishing  to  receive  the  Document  and 
participate  in  the  Workshop  must 
contact  the  FERC  Project  Manager.  Mr. 
Frank  Karwoski  at  (202)  378-1761  by 
September  9, 1985. 

In  the  Resource  Sort  Workshop,  the 
Staff  will  verify  the  technical  data  in  the 
Document  with  the  CIAP  participants 
and  discuss  analytical  techniques  that 
will  be  used  in  the  Multiple  Project 
Assessment  Phase  (Phase  3)  of  the 
CIAP.  After  a  brief  overview,  Workshop 
participants  will  divide  into  smaller 
groups  for  consideration  of  the  specific 
target  resource  categories.  These  groups 
will  be  chaired  by  the  Staff  individuals 
responsible  for  specific  target  resonrces 
and  will  entail  open  and  informal 
discussions  of  the  technical  issues 
related  to  the  Staffs  analysis  of  the 
specific  target  resources.  The  Workshop 
will  be  concluded  with  a  general 
meeting  at  which  a  brief  summary  of  all 
the  Workshop  activities  will  be 
presented  by  the  Staff,  and  the 
upcoming  Phase  3  CIAP  activities  will 
be  discussed. 

In  order  to  ensure  the  success  of  the 
Workshop,  the  Staff  encourages  all 
participating  agencies  and  organizations 
to  designate  no  more  than  two 
representatives  to  participate  in  the 
meetings.  The  Staff  intends  to  encourage 
open  dialogue  and  discussion  among  all 
participants  with  respect  to  the 
technical  analysis  and  of  target 
resources. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  85-20037  Filed  8-21^5:  8:45  am] 

BILUMG  COOE  tZW-ai-ll 

ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-59164C;  TSH-FRL  26S6-2] 

Certain  Chemical;  Extension  of  Test 
Marketing  Exemption  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  is  extending  the  test 
marketing  period  for  an  additional 
twelve  months  for  test  marketing 
exemption  (TME)  TME-84-65  under  the 
authority  of  section  5(h)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA).  The 
test  marketing  exemption  was  granted 
for  a  twelve  month  period  commencing 
on  August  17, 1984.  A  Notice  of 


Approval  was  published  in  the  Federal 

Register  of  August  27. 1984  (49  FR 

33935). 

EFFECTIVE  DATE:  August  14. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Jones,  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-611. 401  M  Street  SW„ 
Washington.  D.C.  204ea  (202-382-3395). 
SUPPLEMENTARY  INFORMATION:  Under 
Section  5  of  TSCA,  anyone  who  intends 
to  manufacture  in.  or  import  into,  the 
United  States  a  new  chonical  substance 
for  commercial  purposes  must  submit  a 
notice  to  EPA  90  days  before 
manufacture  or  import  begins.  Section 
5(h)(1)  authorizes  EPA,  upon  receipt  of 
an  application,  to  exempt  any  person 
from  the  notice  requirements  of  section 
5  and  to  permit  them  to  manufacture  a 
new  chemical  substance  for  test 
marketing  purposes.  EPA  may  impose 
restrictions  on  the  test  marketing 
activity,  including  a  limit  on  the  time 
period  during  which  it  may  take  place. 

On  August  17, 1984.  EPA  granted  test 
marketing  exemption  (TME  84-85)  for 
sulfur-containing  polyalkyiene  oxide 
(generic  description).  The  applicant 
claimed  the  specific  chemical  identity, 
specific  use  and  process  information  as 
confidential  business  information. 
Notice  of  approval  of  the  TME  was 
published  in  the  Federal  Regist«'  of 
August  27, 1984  (49  FR  33935).  Approval 
was  based  on  an  Agency  finding  that 
under  tfie  conditions  set  out  in  the 
application,  the  test  market  substance 
did  not  present  an  imreasonable  risk  of 
injury  to  health  or  to  the  environment 
The  test  marketing  activity  was  hmited 
to  twelve  months.  On  July  3. 1984,  EPA 
received  a  request  from  Ae  submitter  to 
extend  the  test  marketing  period  for  an 
additional  twelve  months.  The  applicant 
states  that  only  small  amounts  of  the 
anticipated  test  market  material  have 
been  sampled  because  of  the  economic 
considerations  of  product  acceptance. 
The  applicant  further  states  that  an 
additional  year  is  needed  in  order  to 
complete  field  trials. 

EPA  has  decided  to  extend  the 
exemption  period  by  an  additional 
twelve  months,  provided  that  all  other 
restrictions  specified  in  the  notice  of 
approval  of  the  test  marketing 
exemption  remain  unchanged.  These 
include  recordkeeping  requirements,  and 
limits  on  the  production  volume  and  the 
disposal  method.  This  decision  is  based 
on  a  finding  that  the  additional  time  will 
not  affect  the  Agency's  original 
conclusion  that  test  marketing  of  this 
substance  will  not  present  an 
unreasonable  risk  of  injury  to  human 


health  or  the  environment.  The  Agency 
reserves  the  right  to  rescind  its  decision 
to  grant  this  extension  should  any  new 
information  come  to  its  attention  which 
casts  significant  doubt  on  this 
conclusion. 

Dated:  August  14. 1985. 
Don  R.  Clay. 

Director,  Office  of  Toxic  Subgtaacet. 
(FR  Doc.  85-20085  Filed  B-Z1-8S:  B:4S  am) 

BILUNO  ( 


[OPP-100028  PH-FRL  2t88-3] 

Transfer  of  Data  To  American 
Management  Systems  and  Temple, 
Barker  &  Sloane 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  plans  to  transfer 
information  submitted  under  sections  3, 
6,  and  7  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FTFRAJ 
to  American  Management  Systems 
(AMS)  and  its  subcontractor  Temple. 
Barker  &  Sloane  under  EPA  Contract 
No.  68-01-7002.  These  contractors  shall 
perform  services  for  the  Office  of  IHiiicjr. 
Planning,  and  Evaluation  of  EPA  Some 
of  the  information  that  will  be  made 
available  to  the  contractor  has  been 
claimed  to  be  confidential  tMisiaess 
infcHmatioa  (CBIJ.  Informatian  will  be 
made  available  to  the  contractors 
consistent  with  the  requirements  of  40 
CFT  2.301(h).  This  action  will  enable  the 
contractors  to  fulfill  the  obligations  of 
the  contract,  and  this  notice  serves  to 
notify  affected  persons. 
DATE:  American  Management  Systems 
and  Temple,  Barker  &  Sloane  will  be 
given  access  to  these  documents  no 
sooner  than  Auguest  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Willia.m  C.  Grosse.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington 
D.C.  20460. 
Office  location  and  telephone  number 
Rm.  222.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  Virginia.  (703- 
557-2613). 
SUPPLEMENTARY  INFORMATIOM:  Under 
this  contract  wrtiich  supports  tfaeOPre 
regulatory  efforts,  AMS  and  Temple, 
Barker  &  Sloane.  will  analyze 
toxicological  data  which  may  include 
formulation  information  for  a  number  of 
herbicides  and  insecticides  used  on 
com.  and  soybeans,  including  CBI. 
submitted  to  EPA  under  FIFRA. 
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Section  10(e)  of  FIFRA  provides  that 
information  that  is  considered  by  the 
submitter  to  be  trade  secret  or 
commercial  or  financial  as  described  by 
FIFRA  section  10(d)  may  be  disclosed  to 
an  authorized  contractor  when  such 
disclosure  is  necessary  for  the 
performance  of  the  contract.  EPA 
routinely  receives  such  information  as 
part  of  the  data  that  are  submitted  by 
pesticide  registrants  and  others  as 
provided  for  in  FIFRA  sections  3. 6,  and 
7. 

Contractors  are  authorized  to  receive 
such  data  if  the  EPA  program  office 
managing  the  contract  makes  the 
determinations  specified  in  40  CFR 
2.301(h)(2)  as  referenced  in  S  2.307.  Such 
determinations  have  been  made 
concerning  the  contracts  with  American 
Management  Systems  and  Temple, 
Barker  &  Sloane.  ' 

FIFRA  section  10(1)  provides  a 
criminal  penalty  for  wrongful  disclosure 
of  confidential  business  information, 
whether  such  disclosure  is  made  by  an 
EPA  employee  or  an  EPA  contractor. 

The  contracts  with  American 
Management  Systems  and  Temple. 
Barker  &  Sloane,  specifically  prohibits 
disclosure  of  confidential  business 
information  to  any  third  party  in  any 
form  without  written  authorization  from 
EPA  and  personnel  of  these  contractors 
will  be  required  to  sign  a  nondisclosure 
agreement  before  they  are  permitted 
access  to  such  information. 

Dated:  August  13, 1985. 
Steven  Schatzow. 

Director  Office  of  Pesticide  Programs. 
[FR  Doc.  8&-2008e  Filed  8-21-65;  8:45  am] 
BlUJNa  cooc  tsM-ao-M 


[OPTS-5972S;  FRL-2874-71 

Prmnanuf  actur*  Notices;  Chain- 
Stopped  Alkyd  Resin 

Correction 

In  FR  Doc.  85-18490  beginning  on  page 
31656  in  the  issue  of  Monday.  August  5, 
1985.  make  the  following  connection: 

1.  On  page  31656.  in  the  third  column, 
in  the  summary,  in  the  eighteenth  line  in 
both  places,  "ploymers"  should  read 
"polymers". 

2.  On  page  31657.  in  the  first  column, 
the  FR  Doc.  number  should  read  "85- 
18490". 


FEDERAL  COIMIMUNICATIONS 
COIMIMISSION 

Request  for  Waiver  of  Aniateur  Rules 
To  Allow  Use  of  Amateur  Frequencies 
for  News  Gathering  for  Broadcasting 
Purposes;  Pleading  Cycle  Established 

August  20. 1985. 

On  August  13, 1985,  Lee  Shoblom, 
President  and  General  Manager  of 
London  Bridge  Broadcasting,  Inc.,  2001 
Industrial  Boulevard,  Lake  Havasu  City, 
Arizona  86403,  filed  a  request  for  waiver 
of  the  amateur  rules  to  permit  him  to  use 
amateur  radio  for  news  gathering  for 
broadcast  purposes.  Specifically,  Mr. 
Shoblom  requests  that  he  be  permitted 
to  use  amateur  frequency  434  MHz  for 
gathering  news  on  matters  of  community 
interest  and  broadcast  such  news  on  his 
low  power  television  station. 

The  Private  Radio  Bureau  seeks 
comments  on  this  filing.  Parties  wishing 
to  file  formal  comments  on  the  issues 
raised  therein  should  do  so  by  filing  an 
original  and  four  copies  with  the 
Secretary,  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington.  DC  20554.  on  or  before 
October  10, 1985.  Reply  comments  may 
be  filed  on  or  before  October  28, 1985. 
Comments  and  reply  comments  should 
refer  to  the  following  number  PRB-2. 

Copies  of  the  request  for  waiver  and 
any  subsequently  filed  documents  in 
this  matter  may  be  obtained  fi-om 
International  Transcription  Services. 
Inc..  1270  Fairfield  Road  (Route  116 
West).  Gettysburg,  Pennsylvania  17325, 
(717)  337-1433  or  4006  University  Drive, 
Fairfax,  Virginia  22030,  (703)  352-2400/ 
(202)  857-3800.  Any  documents  related 
to  this  matter  will  also  be  available  for 
inspection  and  copying  in  the  Private 
Radio  Bureau  Public  Reference  Room. 
1270  Fairfield  Road  (Route  116  West), 
Gettysburg,  Pennsylvania  17325. 

For  further  information  contact 
Maurice  J.  DePont  at  (202)  632-4964. 
William  |.  Tricaiico, 

Secretary,  Federal  Communications 
Commission. 

[FR  Doc.  85-19940  Filed  8-21-«5;  8:45  am) 
BNXINO  CODE  (TIS-OI-H 

FEDERAL  HOME  LOAN  BANK  BOARD 

Montana  Federal  Savings  Bank, 
Kalispell,  MT;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 


Corporation  as  sole  receiver  for 
Montana  Federal  Savings  Bank. 
Kalispell.  Montana  on  August  14. 1985. 

Dated:  August  19. 1985. 
leff  Sconyers, 
Secretary. 
[FR  Doc.  85-20122  Filed  8-21-85:  8:45  am) 

BtLUNQ  CODE  8720-01-M 

FEDERAL  RESERVE  SYSTEM 

Amoskeag  Bank  Shares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Uie  Act  (12 
U.S.C.  1842(c)). 

Each  appHcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  13, 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Amoskeag  Bank  Shares,  Inc., 
Manchester,  New  Hampshire;  to  acquire 
100  percent  of  the  voting  shares  of 
Portsmouth  Savings  Bank,  Portsmouth, 
New  Hampshire. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Ohio  Bancorp,  Youngstown.  Ohio; 
to  acquire  100  percent  of  the  voting 
shares  of  The  Minerva  Banking 
Company,  Minerva,  Ohio. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 


1.  The  First  Bankers  Corp.  of  Florida, 
Pompano  Beach.  Florida;  to  acquire  90 
percent  of  the  voting  shares  of  The 
Island  Bank,  Homes  Beach,  Florida. 

D.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Elkhorn  Bankshares  Corporation, 
Elkhom,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  State 
Bank  of  Elkhorn.  Elkhom,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  16, 1985. 
WUIiam  W.  Wiles 
Secretary  of  the  Board. 
[FR  Doc.  85-20032  Filed  8-21-85;  8:45  am] 

B4LUNQ  CODE  U10-01-M 


First  Bank  System,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  13, 
1985. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System.  Inc., 
Minneapolis,  Minnesota;  to  retain  the 
transfer  of  40  general  insurance  agencies 
from  30  of  its  subsidiary  banks  located 
in  Minnesota,  North  Dakota,  and  South 
Dakota,  to  First  System  Agencies.  Inc.. 
Minneapolis.  Minnesota.  First  System 
Agencies,  Inc.,  will  engage  in  general 
insurance  activities  pursuant  to  section 
4(c)(8)(G)  of  the  Bank  Holding  Company 
Act  of  1956.  as  amended.  The  insurance 
activities  will  be  conducted  in  the  states 
of  Minnesota.  North  Dakota,  and  South 
Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  16. 1985. 
William  W.  WUes, 
Sec  re  toy  of  the  Board. 
[FR  Doc.  85-20031  Filed  8-21-85;  8:45  am) 

BILLING  CODE  6210-01-M 

Applications  To  Engage  deNovo  In 
Permissible  Nonbanking  Activities; 
U.S.  Bancorp;  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
85-19379).  published  at  page  32768  of  the 
issue  for  Wednesday,  August  14, 1985. 
The  correct  name  of  the  subsidiary  is 
U.S.  Bancorp  Financial,  Inc.,  Los 
Angeles,  California.  Comments  on  this 
application  must  be  received  not  later 
than  September  3, 1985. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  16, 1985. 

William  W.  WUes. 

Secretary  of  the  Board. 

[FR  Doc.  85-20029  Filed  8-21-85;  8:45  am) 

BILUNO  CODE  SZIO-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  0MB  Circular  A-76 
Productivity  Improvement  Reviews 

aqency:  Department  of  the  Interior. 
action:  Notice  of  OMB  Circular  A-76 
Productivity  Improvement  Reviews. 

summary:  The  Department  of  the 
Interior  is  conducting  OMB  Circular  A- 
76  productivity  improvement  reviews  of 
many  of  its  various  activities 
nationwide.  The  reviews  are  for  the 
purpose  of  improving  efficiency.  Many 
of  the  reviews  listed  below  are  currently 
underway.  Those  not  yet  underway  are 


scheduled  to  be  initiated  by  September 
30. 1985. 

ADDRESS:  Department  of  the  Interior, 
Office  of  Information  Resources 
Management.  Washington.  DC.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Janet  L.  Bishop  at  (202)  343-7544. 
SUPPLEMENTARY  INFORMATION:  The 
productivity  improvement  review 
process  is  very  detailed  and  labor 
intensive.  The  time  required  to  complete 
a  review  depends  on  the  organizational 
and  geographical  location,  size,  and 
complexity  of  the  activity  under  review. 
Specific  invitations  for  bid  or  requests 
for  proposal  will  be  announced  in  the 
Commerce  Business  Daily  as  applicable 
reviews  reach  the  solicitation  stage.  No 
consolidated  bidders  lists  will  be 
maintained  by  the  contracting  o^ices  of 
the  six  major  Department  of  the  Interior 
organizational  components  in  which 
productivity  improvement  reviews  are 
scheduled.  The  review  schedule  is  as 
follows: 

Location,  Activity  Name  and  Review 
Start  Date 

Bureau  of  Land  Management 

— Oregon.  Road  Maintenance,  review 

start.  5/15/84 

National  Park  Service 

—Grand  Teton  NP  (WY).  Road 

Maintenance,  review  start,  3/1/85 
—Yellowstone  NP  (WY).  Road 

Maintenance,  review  start.  1/4/85 
—Yellowstone  NP  (WY).  Ground 

Maintenance,  review  start.  6/21/85 
—Yellowstone  NP  (WY).  Road 

Maintenance,  review  start.  6/2/85 
—Acadia  NP  (ME),  General 

Maintenance,  review  start.  9/3/85 
—Fire  Island  NS  (NY).  General 

Maintenance,  review  start.  4/12/85 
—Statute  of  Liberty  NM  (NY).  General 

Maintenance,  review  start.  9/3/85 
— Denver  Service  Center  (CO). 

Architectural  &  Engineering  Services, 

review  start,  9/3/85 
— Baltimore- Washington  Pkwy  (MD). 

General  Maintenance,  review  start.  7/ 

1/85 
— George  Washington  Memorial  Pkwy 

(VA),  Building/Ground  Maintenance. 

review  start.  7/1/85 
—Rock  Creek  Park  (DC).  Ground 

Maintenance,  review  start.  7/1/85 
—Harpers  Ferry  NHP  (WV).  Custodial 

Services.  Building  Maintenance, 

review  start.  9/3/85 
— President's  Park  (DC).  Ground 

Maintenance,  review  start.  9/13/85 
—Colonial  NHP  (VA).  Ground 

Maintenance,  review  start.  5/11/85 
—Blue  Ridge  Pkwy  (NC).  Road 

Maintenance,  review  start,  9/3/85 


• 
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—Blue  Ridge  Pkwy  (NC),  Custodial 

Services,  review  start,  3/1/85 
—Great  Smoky  Mtn  NP  (TN).  Road 

Maintenance,  review  start,  9/3/85 
—Great  Smoky  Mtn  NP  (TN).  Custodial 

Services,  review  start,  3/1/85 
—Natchez  Trace  Pkwy  (MS).  Ground 

Maintenance,  review  start,  3/1/85 
—Cuyahoga  Valley  NRA  (OH),  General 

Maintenance,  review  start.  2/18/85 
—Indiana  Dunes  NL  (LN).  General 

Maintenance,  review  start.  9/3/85 
—Ozark  NSR  (MO),  General 

Maintenance,  review  start.  9/3/85 
—Ozark  NSR  (MO),  Campground 

Services,  review  start.  2/18/85 
— Amistad  NRA  (TX),  General 

Maintenance,  review  start,  3/18/85 
—Carlsbad  Caverns  NP  (NM),  General 

Maintenance,  review  start,  9/3/85 
—Lyndon  B.  Johnson  NHP  (TX.  General 

Maintenance,  review  start  9/3/85 
—Padre  Island  NS  (TX).  General 

Maintenance,  review  start  3/18/85 
—Chickasaw  NTIA  (OK).  General 

Maintenance,  review  start,  3/18/85 
—Death  Valley  NM  (CA),  General 

Maintenance,  review  start,  9/3/85 
—Grand  Canyon  NP  (AZ),  Road- 
Building  Maintenance,  review  start  4/ 

15/85 
—Sequoia  NP  (CA),  Road  Maintenance, 

review  start,  4/15/85 
— Yosemite  NP  (CA).  Road 

Maintenance,  review  start,  4/15/85 
—Yosemite  NP  (CA),  Utility 

Maintenance,  review  start,  9/3/85 

A  bbre  viaUons: 

NP— National  Park 

NS — National  Seashore 

NM — National  Monument 

NHP— National  Historic  Park 

NRA — National  Recreation  Area 

NL — National  Lakeshore 

NSR — National  Scenic  Riverway 

Fish  and  Wildlife  Service 

— Pafuxent  Wildlife  Research  Center 
(MD),  Buildings  and  Ground,  review 
start  4/1/85 

Bureau  of  Reclamation 

— Uintd  Basin  Construction  Office  (UT), 
Camp  Maintenance,  review  start  1/ 
15/84 

— Division  of  Information  Resources 
(CO),  Data  Processing,  review  start, 
11/15/84 

—Regional  Office  Grand  Coolee  (WA). 
ADP  &  Data  Transcription  & 
Keypunch  review  start,  8/1/85 

Geological  Survey 

— National  Mapping  Division  (VA), 
Photography  Lab,  review  start,  1/1/85 

Bureau  of  Indian  Affairs 

—Navajo  Area  (AZ  and  NM).  Facilities 
Management  review  start  3/8/85 


—Central  Office  (NM),  Quarters. 

Facilities  Improvement,  Repair, 

Operation  A  Maintenance,  review 

start,  3/8/85 
—Central  Office  (NM).  Investments; 

Payroll  Processing;  Voucher 

Examination,  review  start.  8/15/85 
—Haskell  Indian  Jr.  College  (KS). 

Facilities  Management,  review  start 

6/1/85 
— Central  Office  (DC),  Construction 

Management  review  start.  8/15/84 
—Central  Office  (DC),  ADP,  review 

start,  5/1/85 
— Central  Office  (DC),  Appraisals. 

review  start.  9/1/84 
—Navajo  Area  (NM).  Soils  Laboratory. 

review  start,  6/15/84 

Dated:  August  14. 1985. 
Oscar  W.  Mueller, 

Director.  Office  of  Information  Resources 

Management. 

(FR  Doc.  85-20074  Filed  8-21-85;  8:45  am) 

WLUNG  CODE  4310-10-M 

Bureau  of  Land  Management 
[ES-035233.  Group  57] 

Filing  of  Plats  of  the  Jean  Lafttte 
National  Historical  Parit,  Barataria  Unit, 
Louisiana 

August  15, 1985. 

1.  The  two  plats  of  the  survey  of  a 
portion  of  the  boundaries  of  the 
Barataria  Unit  of  the  Jean  Lafitte 
National  Historical  Park  and  the  survey 
of  an  Exxon  Oil  and  Gas  Lease, 
Township  15  South.  Range  23  East 
Louisiana  Meridian,  Louisiana,  will  be 
officially  filed  in  the  Eastern  States 
Office,  Alexandria,  Vii^inia  at  7:30  a.m., 
on  September  30, 1985. 

2.  The  survey  was  made  at  the  request 
of  the  Southwest  Region,  National  Park 
Service. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  sur\'ey  must 
be  sent  to  the  Deputy  State  Director  for 
Cadastral  Survey,  Eastern  States  Office, 
Bureau  of  Land  Management.  350  South 
Pickett  Street  Alexandria,  Virginia 
22304.  prior  to  7:30  a.m..  September  30. 
1965. 

4.  Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane ).  Bouman. 

Deputy  State  Director  for  Cadastral  Survey. 
[FR  Doc.  85-20075  Filed  8-21-85;  8:45  am) 


|F-14«W-XI 

Alaslta  Hatlve  Claims  Selection; 
Kildktagnik  inupiat  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (ANCSA).  43  U.S.C  1601. 1613(a). 
will  be  issued  to  Kikiktagruk  Inupiat 
Corporation  for  approximately  1,160 
acres.  The  lands  involved  are  in  the 
vicinity  of  Kotzebue. 

Kateel  River  Meridian 

T.  19  N.,  R.  16  W.  (Unsurveyed) 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Tundra 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street  Box  13,  Anchorage,  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  23, 
1985,  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Barbara  L  Lange, 

Section  Chief  Branch  of  ANCSA 
Adjudiciation. 

[FR  Doc.  85-20092  Filed  8-21-«5:  8:45  am) 

BILUMG  CODE  431»>IA-« 


[F-14824-A1 

Alaska  Native  Claims  Selection; 
Kokarmuit  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (ANCSA).  43  U.S.C.  1601, 1613.  will 
be  issued  to  Kokarmuit  Corporation  for 
approximately  .887  acre.  The  lands 
involved  are  In  the  vicinity  of  Akiak  and 
located  within  Lot  8,  Block  8.  Tract  A. 
U.S.  Survey  No.  5068.  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
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consecutive  weeks,  in  The  Tundra 
Drums.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  23. 
- 1985,  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Ruth  Stockie. 

Section  Chief,  Branch  ofANCSA 
Adjudication. 

(FR  Doc.  85-20093  Filed  8-21-85:  8:45  am] 

WUJNO  CODE  4S10-JA-M 


(F-14B79-A) 

Alaska  Native  Claims  Selection;  Kotllk 
Yupik  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue  ' 
conveyance  under  the  provisions  of 
sections  14(a)  and  22(j]  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18. 1971  (ANCSA).  43  U.S.C. 
1601. 1613(a).  1621(j),  will  be  issued  to 
Kotlik  Yupik  Corporation  for 
approximately  175  acres.  The  lands 
involved  are  in  the  vicinity  of  Kotlik. 
Alaska. 

Kaleel  River  Meridian,  Alaska 

T.  28  S..  R.  24  W.  (Unsurveyed) 
Sees.  28  and  29. 
Containing  approximately  175  acres. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks  in  The  Tundra 
Drums.  Copies  of  the  decisioft  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management.  Alaska  State  Office. 
701  C  Street.  Box  13,  Anchorage,  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  23. 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 


be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 

Ruth  Stockie, 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

[FR  Doc.  85-20094  Filed  8-21-85;  8:45  am] 

BILUNO  CODE  4310-JA-M 


[F-14948-A] 

Alaska  Native  Claims  Selection; 
Nunakauiak  Yupik  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
sections  14(a)  and  22(j)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18. 1971  (ANCSA).  43  U.S.C 
1601. 1613(a).  1621{j).  will  be  issued  to 
Nunakauiak  Yupik  Corporation  for 
approximately  1.207  acres.  The  lands 
involved  are  within  Block  3,  U.S.  Survey 
No.  5024,  in  the  vicinity  of  Toksook  Bay. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Tundra 
Drums.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office. 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513.  {(907)  271-5960.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  23. 
1985  to  file  an  appeaL  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 

Ruth  Stockie. 

Section  Chief  Branch  ofANCSA 
Adjudication. 

[FR  Doc.  65-20095  Filed  8-21-85:  8:45  am] 

BILUNO  COOE  4310-JA-M 


[AA-69e3-A] 

Alaska  Native  Claims  Selection; 
Kaviico,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(b)  of  the  Alaska  Native 


Claims  Settlement  Act  of  December  18. 
1971  (ANCSA),  43  U.S.C.  1601. 1613(b). 
will  be  issued  to  Kaviico.  Incorporated 
for  approximately  1  acre.  The  lands 
involved  are  within  the  vicinity  of 
Kasaan,  Alaska. 

Copper  River  Meridian,  Alaska 

T.  73  S..  R.  86  E.  (Surveyed). 
Sec.  18.  lot  7.  those  lands  within  Sec.  3(e) 
application  AA-26432. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Juneau 
Empire.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  imtil  September  23. 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Ruth  Stockie. 

Section  Chief  Branch  ofANCSA 
Adjudication. 

[FR  Doc.  85-20096  Filed  8-21-85:  8:45  am] 

BtLUNO  CODE  431(KtA-M 


(AA-6703-A2] 

Alaska  Native  Claims  Selection; 
Tatltiek  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18 
1971  (ANCSA).  43  U.S.C.  1601. 1613(a). 
will  be  issued  to  The  Tatitlek 
Corporation  for  approximately  15.549 
acres.  The  lands  involved  are  in  the 
vicinity  of  Tatitlek.  Alaska. 

Copper  River  Meridian.  Alaska 

T.  9  S..  R.  1  W.  (Unsurveyed) 

T.  9  S.,  R.  2  W.  (Unsurveyed) 

T.  12  S..  R.  6  W.  (Partially  Surveyed) 

T.  13  S..  R.  7  W.  (Partially  Surveyed) 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Cordova 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  B  ireau  of 
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Land  Mangement.  Alaska  State  Offlce. 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  23, 
1985,  to  nie  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  L.and  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 

Barbara  A.  Lange, 

Section  Chief,  Branch  ofANCSA 

Adjudication. 

jFR  Doc.  85-20097  Filed  8-21-«5;  8:45  am| 

BttJJNG  CODE  431(KIA-M 


Filing  of  Plats  of  Survey;  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 


summary:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  State 
Office.  Portland.  Oregon  on  July  23. 1985. 

Willamette  Meridian 

OR  T.  8  S..  R.  6  W.: 
OR  T.  22  S..  R.  8  W.: 
WA  T.  n  N..  R.  13  E.; 
WA  T.  11  N..  R.  14  E. 

All  of  the  above-listed  plats  represent 
dependent  resurveys.  subdivisions,  and 
a  corrective  dependent  resurvey. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management.  825  N.  E. 
Multnomah  Street.  P.O.  Box  2965 
Portland.  Oregon  97208. 

Dated:  August  16. 1965. 
Robert  E.  MoUohan, 

Acting  Chief,  Branch  of  Lands,  and  Minerals 
Operations. 
|FR  Doc.  85-20123  Filed  8-21-65;  8:45  am] 

BtUJNQ  CODE  4310-33-11 

(DMiston  Order  NV-OIO-eSOl] 

Nevada  Off-Road  Vehicle  Designations 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Decision. 

summary:  All  public  lands  administered 
by  BLM  in  the  4.143,588  acre  Wells 
Resource  Area  of  the  Elko  District  are     .- 


hereby  designated  open,  limited,  or 
closed  to  off-road  motorized  vehicle  use 
in  accordance  with  executive  orders  and 
as  a  result  of  the  Bureau's  Planning 
System. 

date:  September  30, 1985. 

Decision:  Notice  is  given  concerning 
use  of  off-road  vehicles  on  public  lands 
in  accordance  with  the  authority  and 
requirements  of  Executive  Orders  11644 
and  11989,  and  regulations  contained  in 
43  CFR  Part  8340.  The  following 
described  lands  under  administration  of 
the  Bureau  of  Land  Management  are 
.  designated  as  open,  limited,  or  closed  to 
off-road  motorized  vehicle  use. 

The  4,143,588  acre  area  affected  by 
the  designations  is  known  as  the  Wells 
Resource  Area,  which  includes  lands  in 
Elko  County,  Nevada.  These 
designations  are  a  result  of  resource 
management  decisions  made  in  the  1985 
Record  of  Decision  (ROD)  for  the  Final 
Wells  Resource  Management  Plan 
(RMP).  Comments  received  from  two 
public  meetings,  two  public  hearings, 
and  numerous  written  reponses  on  the 
Draft  FMP  influenced  the  designation 
decisions. 

These  designations  are  final  as 
published  September  30. 1985.  Under  43 
CFR  4.21.  an  appeal  may  be  filed  within 
30  days  with  the  Interior  Board  of  Land 
Appeals.  The  designations  will  remain 
in  effect  until  rescinded  or  modified  by 
the  Elko  District  Manager. 

A.  Open  Designation.  Areas  which  are 
designated  open  comprise 
approximately  4,143,428  acres  or  99 
percent  of  the  public  land  in  the 
resource  area.  An  open  designation  was 
determined  to  be  appropriate  for  these 
lands  since  off-road  motorized  vehicle 
use  is  an  important  recreational  activity 
and  is  essential  to  the  conduct  of  other 
authorized  uses. 

B.  Limited  Designations.  One  area, 
comprising  160  acres,  or  less  than  one 
percent  of  the  public  lands  in  the  Wells 
Resource  Area,  is  designated  limited. 

1.  Use  Limited  to  Designate  Routes — 
a.  Ruby  Marsh  Campground — 160 
acres.  Located  50  miles  south  of  Elko, 
Nevada.  Use  is  limited  to  enhance  the 
use  of  developed  recreation  facilities 
and  maintain  the  natural  resources 
surrounding  the  campground. 

C.  Closed  Designations.  None. 

ADDRESS:  For  further  information 
contact  the  Wells  Resource  Area 
Manager.  John  Phillips,  at  the  following 
address:  Bureau  of  Land  Management. 
Elko  District  Office,  P.O.  Box  831,  3900 


East  Idaho  Street.  Elko,  Nevada  89801, 
Telephone  (702)  738-4071. 

Rodney  Harris, 

District  Manager. 

(FR  Doc.  85-20121  Filed  8-21-85:  8:45  amj 

BILUNQ  COOC  4310-U-M 


Arizona  Strip  District  Advisory 
Council;  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  a  meeting  and  field  tour  of 
the  District  Advisory  Council  will  be 
held  on  Wednesday  and  Thursday, 
September  25-26, 1985.  Council  members 
will  tour  wilderness  areas  and 
archaelolgical  sites  in  the  District's 
Vermillion  Resource  Area  and  discuss 
wilderness  management  planning, 
vandalism  of  cultural  resources,  and 
endangered  plants. 
date:  September  25-26. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.  William  Lamb.  District  Manager. 
Arizona  Strip  District.  196  E. 
Tabernacle,  St.  George,  Utah  84770  (801) 
673-3545. 

SUPPLEMENTARY  INFORMATION:  The  tOUf 

will  be  open  to  the  public  and  will  begin 

at  8:00  a.m.  from  the  Marble  Canyon 

Lodge,  Marble  Canyon,  Arizona. 

Visitors  must  provide  their  own  lunch 

and  transportation.  Written  statements 

from  the  public  may  be  filed  for  the 

Council's  consideration.  Statements 

must  arrive  at  the  district  office  by 

September  20, 1985. 

G.  Willian  Lamb. 

Arizona  Strip  District  Manager. 

August  14. 1985. 

(FR  Doc.  85-20061  Filed  8-21-85;  8:45  amJ 

BHJJfMCOOe  4310-M-M 


[A-20346-H) 

Realty  Action:  Exchange  of  Public 
loinds,  IMaricopa  County,  AZ 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efHcient 
management  of  the  public  land  through 
consolidation  of  ownership. 

Portions  of  public  lands  within  the 
following  townships,  ranges  and 
sections  are  being  considered  for 
disposal  by  exchange  pursuant  to 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976,  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian.  Arizona 
T.  4  N..  R.  1  E.. 
Sees.  3. 13  and  23. 
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T.  5  N..  R.  1  E.. 

Sees.  23.  24,  27.  28.  29.  30.  33  and  34. 
T.  4  N.,  R.  1  W.. 
Sees.  1. 12. 13  and  24. 
T.  5  N.,  R.  1  W.. 

Sees.  12. 13. 14,  IS  and  22. 

Containing  5.215  acres,  more  or  less. 

Copies  of  the  complete  legal 
descriptions  may  be  obtained  from  the 
Phoenix  District  Office,  address  shown 
below. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1  (b).  publication  of  this 
Notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  the  minerals  leasing  laws 
or  Geothermal  Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office.  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027. 

Dated:  August  14. 1985. 
Deane  H.  Zaller, 
Acting  District  Manager. 
|FR  Doc.  85-20072  Filed  8-21-85;  8:45  amj 
nUJNQ  COOC  4310-32 


California;  Public  Review  Period  for 
USGS/USBM  "Mineral  Survey 
Reports";  Wilderness  Study  Areas 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  California.  Bureau  of 
Land  Management  (ELM),  is  requesting 
the  public  to  review  combined 
Geological  Survey  (USGS)  and  U.S. 
Bureau  of  Mines  (USBM)  "Mineral 
Survey  Reports"  which  have  been  or 
will  be  completed  for  preliminarily 
suitable  Wilderness  Study  Areas 
(WSAs).  If  the  public  identifies 
significant  differences  in  interpretation 
of  the  data  presented  in  the  reports  or 
submits  significant  new  minerals  data 
for  consideration,  the  Bureau  of  Land 
Management  will  request  USGS/USBM 
evaluate  these  comments  in  relation  to 
their  final  Mineral  Survey  Report.  The 
BLM  will  consider  the  USGS/USBM 


evaluations  as  well  as  the  Mineral 
Survey  Report  in  developing  final 
wilderness  suitability  recommendations. 
Copies  of  the  WSA  reports  can  be 
reviewed  in  BLM  offices  In  Sacramento, 
Ukiah,  Susanville,  Bakersfield, 
Riverside,  Barstow,  Ridgecrest.  Needles, 
and  El  Centro.  The  Chemise  Mtn./King 
Range  report  will  also  be  available  in 
Eureka. 

DATE:  New  information  will  be  accepted 
on  the  reports  enumerated  in  this  notice 
until  December  20. 1985. 

ADDRESS:  Send  information  on  reports 
prepared  for  California  Desert  (CDCA) 
WSAs  (see  enclosed  list  of  available 
reports)  to:  District  Manager.  California 
Desert  District  Office.  1695  Spruce 
Street,  Riverside,  CA  92507. 

*New  information  on  the  Chemise 
Mtn./King  Range  report  should  be  sent 
to:  District  Manager.  Ukiah  District 
Office,  555  Leslie  Street.  Ukiah.  CA 
95482. 

FOR  FURTHER  INFORMATION  CONTACT. 

Reginald  E.  Reid  or  Robert  M.  Anderson, 
BLM.  California  State  Office.  Division  of 
Mineral  Resources.  Federal  Office 
Building,  2800  Cottage  Way,  Room  E- 
2727,  Sacramento,  California  95825  (916) 
978-4735. 

SUPPIXMENTARY  INFORMATION:  Section 
603  of  the  Federal  Land  Policy  and 
Managment  Act  of  1976.  90  Stat.  2785. 
directed  the  Secretary  of  Interior  to 
inventory  lands  having  wilderness 
characteristics  as  described  in  the 
Wilderness  Act  of  September  3. 1964. 
and  from  time  to  time  report  to  the 
President  his  recommendations  as  to  the 
suitability  or  non-suitability  of  each 
area  for  preservation  as  wilderness.  The 
USGS  and  USBM  is  charged  with 
conducting  mineral  8ur\'eys  for  areas 
that  have  been  preliminarily 
recommended  suitable  for  inclusion  into 
the  wilderness  system,  to  determine  the 
mineral  values,  if  any.  that  may  be 
present  in  such  areas. 

There  are  185  Wilderness  Areas 
identified  by  BLM  California  of  which  60 
have  been  preliminarily  recommended 
suitable  by  the  Bureau  of  Land 
Management.  To  date.  18  combined 
mineral  survey  reports  have  been 
completed  by  the  U.S.  Geological  Survey 
and  U.S.  Bureau  of  Mines. 
Approximately  11  reports  will  be 
completed  in  calendar  year  1985  and  13 
reports  in  calendar  year  1986. 

To  ensure  that  all  available  minerals 
data  are  considered  by  the  Bureau  of 
Land  Management  prior  to  making  it 
final  wilderness  suitability 


recommendations  to  the  Secretary  of 
Interior,  the  State  Director.  California  is 
providing  this  public  review  and 
comment  period.  Usually  there  is  a  one 
to  two  year  lag  time  between  actual 
field  work  and  final  printing  of  a  mineral 
survey  report.  New  information  may 
have  been  collected  by  the  public  during 
this  lag  time  or  the  public  may  have  a 
new  interpretation  of  the  data  presented 
in  the  mineral  survey  reports.  Any  new 
data  or  new  interpretations  of  data  in 
the  reports  will  be  screened  for  its 
significance  and  validity  by  the  Bureau 
of  Land  Management.  Significant  new 
minerals  data  or  new  interpretations  of 
the  minerals  data  will  be  forwarded  to 
the  U.S.  Geological  Survey  and  U.S. 
Bureau  of  Mines  for  further 
consideration.  Evaluations  received  by 
the  Bureau  of  Land  Management  from 
the  U.S.  Geological  Survey  and  U.S. 
Bureau  of  Mines  will  be  considered  by 
the  State  Director  in  the  final  wilderness 
suitability  recommendations. 

Information  requested  from  the  public 
via  this  invitation  are  not  limited  to  any 
specific  energy  or  mineral  resource. 
Information  can  be  in  the  form  of  a  letter 
and  should  be  as  specific  as  possible 
and  include: 

1.  The  name  and  niunber  of  the 
subject  Wilderness  Study  Area  and 
Mineral  Survey  Report. 

2.  Mineral(s)  of  interest 

3.  A  map  or  land  description  by  legal 
subdivision  of  the  public  land  surveys  or 
protracted  surveys  showing  the  specific 
parcel(8)  of  concern  within  the  subject 
Wildereness  Study  Area. 

4.  Information  and  documents  that 
depict  the  new  data  or  reinterpretation 
of  data. 

5.  The  name,  address,  and  phone 
number  of  the  person  who  may  l>e 
contacted  by  technical  personnel  of  the 
Bureau  of  Land  Management  U.S. 
Geological  Survey  or  U.S.  Bureau  of 
Mines  assigned  to  review  the 
information. 

Geologic  maps,  cross  sections,  drill 
hole  records  and  sample  analyses,  etc. 
should  be  included.  Published  literature 
and  reports  may  be  cited.  Each  conunent 
should  be  limited  to  a  specific 
Wilderness  Study  Area.  All  information 
submitted  and  marked  confidential  will 
be  treated  as  proprietary  data  and  will 
not  be  released  to  the  Public  without 
consent 

The  following  is  a  Hst  of  available 
Mineral  Survey  Reports  by  Wilderness 
Study  Area  (WSA)  on  which  new 
information  will  be  accepted. 
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Reports  available  for  review  in.BLM 
offices  will  not  be  available  for  sale  or 
removal  from  the  office.  The  following  is 
a  list  of  addresses  where  copies  of  these 
reports  may  be  purchased: 

For  copies  of  Open-File  (OF)  "Mineral 
Survey  Reports"  contact:  Open-File 
Services  Section  (OFSS),  Western 
Distribution  Branch.  U.S.  Geological 
Survey,  Box  25425.  Federal  Center. 
Denver.  CO  80225.  (303)  236-7476. 

For  copies  of  MF-series  maps  and 
reports  contact:  Western  Distribution 
Branch,  U.S.  Geological  Survey,  Box 
25288.  Federal  Center,  Denver,  CO 
80225,  (303)  236-7477. 

EdHastay, 

State  Director. 

(FR  Doc  85-20064  filed  -85:  8:45  am] 
■HJJNQ  COM  4310-40-lt 


[Swfal  No*.  1-15338, 1-15340] 

Idaho;  Proposed  Continuation  of 
WlttHJrawals 

AOCNCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 


summary:  The  Corps  of  Engineers 
proposes  that  the  withdrawals  for  the 
Twin  Falls  and  Idaho  Falls  National 
Guard  rifle  ranges,  which  encompass 
320  acres  and  1,085.93  acres, 
respectively,  be  continued  for  an 
additional  25  years.  This  is  the 
estimated  time  the  lands  will  continue  to 
be  used  as  rifle  ranges.  The  lands  would 
remain  closed  to  surface  entry  and 
mining  but  have  been  and  would 
continue  to  be  open  to  mineral  leasing. 

DATE:  Comments  should  be  received 
within  90  days  of  the  date  of  publication 
of  this  notice. 

AOORCSS:  Comments  should  be  sent  to: 
Idaho  State  Director,  Bureau  of  Land 
Management.  3380  Americana  Terrace, 
Boise.  ID  8370a 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Ireland.  Idaho  State  Office. 
208-334-1597. 

SUPPLEMENTARY  INFORMATION:  The 

Corps  of  Engineers  proposes  that  the 
existing  land  withdrawals  made  by 
Executive  Orders  4149  and  5504  of 
February  6. 1925,  and  December  4, 1930, 
respectively,  be  continued  for  a  period 
of  25  years  pursuant  to  Section  204  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751, 
43  U.S.C.  1714.  The  land  is  described  as 
follows: 

Boisa  Meridian,  Idaho 

T.  11  S..  R.  17  E.. 

Sec.  29,  EVi. 
T.  2  N..  R.  36  E.. 

Sec.  11,  all: 

Sec.  12.  lot  4.  WH,  W>4SEV4. 

The  area  involved  totals  1,405.93  acres  in 
Twin  Falls  and  Bonneville  Counties. 

The  purpose  of  the  withdrawals  is  to 
provide  protection  of  the  lands  for  use 
by  the  Idaho  National  Guard  as  rifle 
target  ranges.  The  withdrawals 
presently  segregate  the  land  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  but  not 
the  leasing  laws.  No  change  is  proposed 
in  the  purpose  of  the  withdrawals  for 
their  segregative  effect. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
views  in  v^rriting  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Siecretary  of  the 


Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  flnal  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 

Dated:  August  13, 1985. 
William  E.  Ireland. 
Chief,  Realty  Operations  Section. 
(FR  Doc.  85-20063  Filed  8-21-85;  8:45  amj 

■UUNQ  COOC  431IM10-M 


information  Coliectlon  Submitted  for 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer.  Washington. 
D.C.  20503,  telephone  202-395-7313. 

Title:  Multiple  Use  Mining,  Mining 
Claims  Under  the  General  Mining  Laws. 

Abstract:  Several  statutes  affecting 
the  location  of  operations  on,  patenting 
of.  and  contesting  of  mining  claims  or 
sites  on  the  public  lands  require  certain 
information  to  be  Bled  with  the  Bureau 
of  Land  Management  if  the  Owners  of 
the  mining  claims  or  sites  wish  to 
exercise  their  rights  under  the  mining 
laws.  The  Acts  of  August  11, 1955  and 
April  8. 1948  (30  U.S.C.  621)  require  that 
a  notice  or  certificate  of  location  and 
annual  assessment  work  be  filed  with 
the  Bureau.  Section  603(c)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1782(c))  requires  an 
operator  to  file  a  plan  of  operations  with 
the  Bureau  prior  to  opera  tmg  in  a 
Wilderness  Study  Area.  The 
Stockraising  Homestead  Act  of  1916  (43 
U.S.C.  299)  requires  that  an  operator  on 
the  reserved  mineral  interest  of  the 
United  States  on  these  lands  provide  the 
Bureau  with  either: 

(1)  An  agreement  for  compensation 
and  damages  between  him  and  the 
surface  owner. 

(2)  A  waiver  from  the  surface  owner. 

(3)  A  bond,  not  less  than  $1,000  as 
surety  against  damages  to  the  property. 
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The  Act  of  May  10, 1872  (30  U.S.C.  22  et 
seq.)  provides  for  the  patenting  of  a 
mining  claim  or  site  and  for  adverse 
claims  against  such  before  the  Bureau. 
Information  speciHed  in  the  act  must  be 
provided  to  the  Bureau  if  the  owner 
wishes  to  patent  or  adverse  another 
claimant. 

Bureau  Form  Number:  3814-1. 

Frequency:  Respondents  only  file  once 
to  claim  the  benefits  of  the  various 
statutes. 

Description  of  Respondents: 

CFR 

3730  250 

3802  30 

3814  25 

3821  400 

3860  75 

3872  150 

Annual  Burden  Hours: 

CFR 

3730  21 

3802  240 

3814  13 

3821  33 

3860  3000 

3872  2400 

Bureau  Clearance  Officer:  Rebecca 
Daugherty  202-653-8853. 
August  12, 1985. 
Arnold  E.  Petty, 

Acting  Associate  Director,  Bureau  of  Land 

Management. 

|FR  Doc.  85-20076  Filed  8-21-85;  8:45  am] 

BILUNG  COOe  4310-a5-« 


Fish  and  Wildlife  Service 

INOINo.  1) 

Foreign  Law  Notifications  Under  the 
Endangered  Species  Convention; 
Publications  Policy 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  information. 

This  notice  announces  the  policy  of 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  to  issue  Notices  of  Information 
(NOI)  concerning  foreign  laws  and 
regulations  related  to  prohibitions  and 
requirements  for  wildlife  imports  into 
and  exports  for  the  United  States.  The 
Service  enforces  requirements  of  foreign 
law  concerning  import  and  export  to 
wildlife  pursuant  to  the  Lacey  Act 
Amendments  of  1981.  The  Service 
intends  to  inform  the  public  concerning 
actions  which  the  Service  may  take 
involving  import  or  export  of  wildlife. 

The  NOI  are  merely  informational  and 
advisory  in  nature,  and  are  undertaken 


as  a  public  service  to  assist  the  public  in 
complying  with  the  law.  These  NOI  do 
not  constitute  rulemakings  by  the 
Service  which  would  require  an 
opportunity  for  public  comment  under  5 
U.S.C.  553.  These  NOI  may  not  be  relied 
upon  to  create  a  substantive  or 
procedural  right  or  benefit  enforceable 
by  any  person.  An  importer  legally 
bears  the  risk  that  wildlife  has  an  illegal 
origin  and  thus  is  subject  to  seizure  and 
subsequent  forfeiture- on  a  "strict 
liability"  basis  and  that  the  importer 
may  be  subject  to  find  or  civil  penalty. 
The  publication  of  a  NOI  does  not  alter 
this  burden.  The  Service  hopes  that 
publication  of  a  current  assessment  of 
foreign  law  and  of  data  upon  which  the 
assessments  are  based  will  aid  the 
public  in  compliance  with  foreign  law. 

The  Service  receives  information  from 
various  sources  on  the  status  of  laws  or 
regulations  in  foreign  countries.  The 
reliability  of  that  information  varies, 
ranging  irom  general  information 
received  from  private  or  quasi-public 
sources  to  certified  examplers  of  law 
provided  by  governments  or  received 
through  diplomatic  channels.  The 
Service  recognizes  that  methods  of 
information  acquisition  may  cause 
reliability  of  the  information  to  vary. 
The  Service,  therefore,  advises  the 
public  that  it  adjusts  official  action  with 
regard  to  detention,  seizure  and 
forfeiture  of  wildlife  based  upon 
available  information.  NOI  published  by 
the  Service  as  characterized  to  advise 
the  public  concerning  the  status  of  the 
source  of  the  information  provided  to 
the  Service  in  accordance  with  the 
following  criteria: 

Schedule  I;  Information  in  the  form  of 
certified  copies  of  laws  or  regulations, 
officially  published  digests  of  foreign 
law  or  regulations,  or  copies  of  laws  or 
regulations  officially  transmitted  for 
official  action  submitted  through 
diplomatic  channels. 

Schedule  II:  Information  based  upon 
official  government  agency  sources; 
copies  of  the  laws  or  regulations,  but  not 
certified  or  otherwise  attested  or 
officially  published:  or  advice  given  to 
the  Service  by  the  Department  of  State 
concerning  internal  laws,  regulations,  or 
status  of  officials  in  a  foreign  country. 

Schedule  III:  Information  from 
international  wildlife  enforcement 
organizations,  based  upon  usually 
reliable  private  or  quasi-public  sources 
such  as  individuals  or  groups,  including 
conservation  organizations  or  trade 
associations,  which  have  previously 
furnished  reliable  information  to  the 
Service  concerning  wildlife  enforcement 
matters. 


Accordingly,  the  Service  advises  the 
public  that,  in  addition  to  action  against 
the  importers/exporters,  it  may  take 
action  with  regard  to  wildlife  imported 
into  or  exported  from  the  United  States, 
or  from  a  country  whose  laws  are  the 
subject  of,  NOI  in  the  following  manner 

Schedule  I  wildlife  will  be  seized  and 
forfeiture  sought. 

Schedule  II  wildlife  will  be  detained. 
The  public  is  advised  that  it  is  at  risk  in 
dealing  in  any  wildlife,  or  wildlife  from 
a  country  whose  laws  are,  subject  of  a 
Schedule  II  Notice  of  Information. 
Additional  showing  of  legality  and 
compliance  with  foreign  law  mil  be 
required.  Wildlife  shipments  that  fail  to 
comply  will  be  refused  clearance  and 
may  be  seized  and  forfeiture  sought. 

Schedule  II  wildlife  may  be  detained, 
refused  clearance  or  seized  and 
forfeiture  sought.  The  public  is  advised 
that  it  is  at  risk  in  dealing  in  any 
wildlife,  or  wildlife  from  a  country 
whose  laws  are,  subject  of  a  Schedule 
III  Notice  of  Information  and  may  be 
required  to  show  additional  evidence  or 
proof  of  the  legality  and  compliance 
with  foreign  law  prior  to  import  into  or 
export  from  the  United  States. 

Hereafter,  all  NOI  shall  be  in  the  form 
as  follows: 
Notice  of  Information  No.: 

This  is  a  Schedule Notice: 

Wildlife  subject  to  this  notice  is  subject 
to  detention,  refusal  of  clearance  or 
seizure,  and  forfeiture  if  imported  into 
the  United  States.  Violators  may  also  be 
subjected  to  criminal  or  civil 
prosecution. 
Subject- 
Source  of  Foreign  Law  Information: 
Action  by  Fish  and  Wildlife  Service: 
Effective  Date: 
Expiration  Date: 
For  Further  Information  Contact 
(Name),  Division  of  Law  Enforcement 
U.S.  Fish  and  Wildlife  Service,  Post 
Office  Box  28006.  Washington.  DC 
20005.  Tel  (202)  343-9242. 

The  Service  advises  the  public  that 
NOI  will  advise  only  concerning  general 
intentions  of  the  Service,  and  that, 
based  upon  individual  facts  in  a 
particular  case,  subsequent  or 
additional  information,  or  reevaluation 
of  policy,  the  Service  may  take  action  at 
variance  with  general  policies  and 
procedures  contained  in  this  notice.  The 
public  is  provided  with  information  in 
an  attempt  to  achieve  more  informed 
compliance  with  the  law.  The  fact  that  a 
Notice  of  Information  has  not  yet  been 
published  does  not  constitute  a 
certification  that  reliance  may  be  placed 
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upon  an  absence  of  Notice  of 
Information  with  regard  to  any  situation. 

For  Further  Information  Contact: 
Kathleen  King,  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service.  Post  ORice  Box  28006. 
Washington,  D.C.  20005,  Tel  (202)  343- 
9242. 

Dated:  August  13. 1985. 
Robert  A.  Janlnn, 
Director. 
[FR  Doc.  S5-20O4Z.  Filed  S-21-65:  8:45  am] 

MLLMQ  COK  4310-5S-M 

[NOI  N0.2] 

Foraign  Law  Notifications  Undar  tha 
Endangarad  Spadaa  convantion; 
Ecuador 

aoency:  Fish  and  Wildlife  Service. 

ACnoM:  Notice  of  Information. 

This  is  a  Schedule  II  Notice:  Wildlife 
subject  to  this  notice  is  subject  to 
detention,  refusal  of  clearance  or 
seizure,  and  forfeiture  if  imported  into 
the  United  States.  Violators  may  also  be 
subject  to  criminal  or  civil  prosecution. 

Subject  Ecuadoi^Arts.  42,  43.  44,  47 
and  48.  Ley  Forestal  y  de  Conservation 
de  Areas  Naturales  y  Vida  Silvestre 
imposes  a  ban  on  export  of  wild  flora 
and  fauna  including  products  except  for 
exports  made  for  scientiflc,  educational 
or  international  exchanges  for  scientific 
purposes.  No  exports  are  permitted  for 
commercial  uses,  souvenirs,  or  as  pets. 

Source  of  Foreign  Law  Information: 
Office  of  the  Secretariat,  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fuana  and  Flora 
(CITES)  citing  letter  dated  May  21. 1984. 
from  Executive  Director,  Administrator, 
CITES,  Ecuador,  advising  CITES 
secretariat  of  the  foreign  law  and  ban. 

Action  by  Fish  and  Wildlife  Service: 
The  Service  will  detain  wildlife 
imported  from  Eduador  and  may  refuse 
clearance  or  seize  with  potential 
forfeiture  without  showing  by  importer 
of  legality  of  export  and  compliance 
with  foreign  law. 

Effective  Date:  August  22, 1985. 

Expiration  Date:  Until  Revoked. 

For  Further  Information  Contact 
Kathleen  King,  Division  of  Law 
Enforcement.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28008,  Washington,  DC 
20005.  Telephone:  202/343-9242. 

Dated:  August  13. 1985. 
Robart  A.  Jantxan. 
Director. 
(FR  Doc.  85-20042  Filed  8-21-85:  8:45  am] 


[NOI  No.  3] 

Foraign  Law  Notiflcationa  Undar  tha 
Endangarad  Spacles  Convantion; 
Bolivia 

AOCNCV:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Information. 

This  is  a  Schedule  I  Notice:  Wildlife 
subject  to  this  notice  is  subject  to 
detention,  refusal  of  clearance  or 
seizure,  and  forfeiture  if  imported  into 
the  United  States.  Violators  may  also  be 
subject  to  criminal  and  civil  prosecution. 

Subject  Bolivia — Ban  on  line  wildlife 
exports  from  May  1, 1984,  through 
August  1. 1985.  Any  wildlife  shipment 
exported  &om  Bolivia  between  those 
dates  is  in  violation  of  Ministerial 
Resolution  No.  85/84. 

Source  of  Foreign  Law  Information: 
Office  of  the  Secretariat,  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  transmission  of  notarized  copy 
of  Resolution  Ministerial  No.  85/84  of 
April  2, 1984,  and  confirmed  by  State 
Department  advisory  dated  May  21, 
1984,  and  announcement  by  the  Bolivian 
Management  Authority,  5  Conference  of 
the  Parties,  Convention  on  International 
Trade  is  Endangered  Species  of  Wild 
Fauna  and  Flora,  April  22-May  3. 1985, 
Buenos  Aires,  Argentina. 

Action  by  Fish  and  Wildlife  Service: 
The  Service  will  seize  all  shipments  and 
with  potential  forfeiture  of  wildlife. 

Effective  Date:  August  22. 1985. 

Expiration  Date:  August  28, 1985. 

For  Further  Information  Contact 
Kathleen  King,  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28006,  Washington, 
D.C.  20005,  Telephone:  202/343-9242. 

Dated:  August  13, 1985. 
Robert  A.  lantzan. 
Director. 

[FR  Doc.  85-20042  Piled  8-21-85;  8:45  am] 
attuiM  COOK  4sio-a«-« 


[NOI  No.  4] 

Foraign  Law  Notlficationa  Undar  ttia 
Endangarad  Spadaa  Convantion; 
Caiman  and  Caiman  Producta 

AQCNCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTKM:  Notice  of  information. 

This  is  a  Schedule  n  Notice:  Wildlife 
subject  to  this  notice  is  subject  to 
detention,  refusal  of  clearance  or 
seizure,  and  forfeiture  if  imported  into 
the  United  States.  Violators  may  also  be 
subject  to  criminal  or  civil  prosecution. 


Subject  Importations  of  caiman  and 
caiman  producta — status  and  country  of 
origin  for  caiman  subspecies.  Permits 
and  other  documents  authorizing  export 
from  foreign  countries  and  import  into 
the  United  States  will  be  recognized  as 
vahd  only  when  they  reflect  the 
following  recognized  scientific  names 
and  countries  of  origins  for  the  species 
which  have  the  Usted  status  under 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  and/or  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531-1543) 
(ESA). 

Recognized  Scientific  Name.  CITES/ESA 
Status.  Only  Countries  Where  Occur  in  Wild 

Caiman  crocodilus  crocodilus — Appendix  0 
Brazil,  Colombia,  Ecuador,  French  Guyana, 
Guyana,  Peru,  Surinam,  Tobago, 
Trinidad,  and  Venezuela 
Caiman  crocodilus  apaporiensia — Appendix 
I.  Endangered 
Colombia 
Caiman  crocodilus  fuscus — Appendix  II 
Mexico  through  Central  America, 
Colombia,  Ecuador,  and  Venezuela 
Caiman  crocodilus  yacare — Appendix  n. 
Endangered 
Argentina,  Bolivia,  Brazil,  and  Paraguay 

Source  of  Foreign  Law  Information: 
Office  of  Endangered  Species,  Fish  and 
Wildlife  Service  and  requests  from 
representatives,  CITES. 

Action  by  Fish  and  Wildlife  Service: 
Detention  of  wildlife  imported  not 
correctly  identified  by  species  and 
subspecies  and  country  of  origin  with 
possible  refusal  of  clearance  or  seizure 
and  potential  forfeiture  of  wildlife 
shipments. 

Effective  Date:  August  22, 1985. 

Expiration  Date:  Until  Revolced 

For  Further  Information  Contact 
Kethleen  King,  Division  of  Law 
Enforcement.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28006,  Washington,  DC 
20005,  Telephone:  202/343-9242. 

Dated:  August  13, 1985. 
Robert  A.  Jantxen. 
Director. 
[FR  Doc.  85-20042  Piled  8-21-85:  8:45  am) 

BILUNQ  COOe  43tO-S5-M 


[NOI  No.  5] 

Foraign  Law  Notification;  Undar  ttia 
Endangarad  Spadaa  Convantion; 
Paraguay 

AOINCV:  Fish  and  Wildlife  Service; 
Interior. 

action:  Notice  of  Information. 

This  is  a  Schedule  U  Notice:  Wildlife 
subject  to  this  notice  is  subject  to 
detention,  refusal  of  clearance  or 
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seizure,  and  forfeiture  if  imported  into 
the  United  States.  Violators  may  also  be 
subject  to  criminal  and  civil  prosecution. 

Subject:  Ban  on  Wildlife  from 
Paraguay — Issuance  of  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  re-export  certificates.  The 
Service  has  been  advised  by  Paraguay 
that  it  suspended  the  export  of  all 
wildlife  on  November  9, 1981,  and  that  it 
has  implemented  as  a  matter  of  policy 
use  of  the  CITES  uniform  permit. 

Action  by  Fish  and  Wildlife  Service: 
Re-export  certificates  will  be  issued 
only  for  wildlife  exported  fi-om  Paraguay 
prior  to  November  9. 1981;  exporters  are 
advised  that  due  to  information 
provided  to  other  countries  concerning 
an  earlier  ban  on  wildlife,  some 
countries  may  not  accept  as  valid  the  re- 
export certificates.  No  certincates  will 
be  issued  and  shipments  will  be 
detained,  and  may  be  refused  clearance 
or  seized  and  forfeitxu^  sought  for  cuiy 
wildlife  exported  from  Paraguay  after 
November  9, 1981. 

Effective  date:  August  22. 1985. 

Expiration  date:  Until  Revoked 

For  Further  Information  Contact- 
Kathleen  King,  Division  of  Law 
Enforcement.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28006.  Washington, 
D.C.  20005.  Telephone:  202/343-9242. 

Dated:  August  13. 1985. 
Robert  A.  Jantzeii, 
Director. 
[FR  Doc  85-20046  Filed  ft-21-85: 8:45  am] 

BILUNQ  CODE  4310-U-ll 


Minerals  Management  Service 

Development  Operatlone  CoordhMtion 
Document;  ARCO  Oil  and  Gat  Co. 

agency:  Minerals  Management  Service, 

Interior. 

ACnoM:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  4009  and  4010,  Blocks  128 
and  129.  respectively,  Main  Pass  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  August  9, 1985.  Conunents 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 


copy  of  the  DOCD  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  pubhc  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  ajn.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44396.  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  MFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  \  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resotut%s  is  reviewing  the 
DOCD  lot  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  August  13, 1985. 

John  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doa  85-20065  Filed  8-21-85;  8:45  am) 
MLUNQ  COOE  4310-«m-H 


Development  Operatlone  Coordination 
Document;  Texaco  USA 

AQENCY:  Minerals  Management  Service. 


ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Texaco  USA  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  0310.  Blocks  238 
and  239,  South  Marsh  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  bom  onshore  bases 
located  at  Louisa.  Moi^an  City,  and 
Ameha.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 

submitted  on  August  14. 1985.  Comments 
must  be  received  wthin  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge, 
Lousiana  (Office  Hours:  8  ajn.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805.. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review.  ' 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
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Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  ejected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  August  15. 1985. 

lohn  L  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  85-20053  Filed  8-21-85:  8:45  am) 

BNJJNQCOOC  4310-im-H 


National  Park  Service 

National  Registry  of  Natural 
Landmarks;  Put>lic  Notice  and  Request 
for  Comment 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Public  notice  and  request  for 
comment. 

summary:  The  areas  listed  below 
appear  to  qualify  for  designation  as 
national  natural  landmarks,  in 
accordance  with  the  provisions  of  36 
CFR  Part  62.  Pursuant  to  §  62.4(d)(1)  of 
36  CFR  Part  62.  written  comments 
concerning  the  potential  designations  of 
these  areas  as  national  natural 
landmarks  may  be  forwarded  to  the 
Director.  National  Park  Service  (413), 
U.S.  Department  of  the  Interior. 
Washington,  D.C.  20240.  Written 
comments  should  be  received  no  later 
than  60  days  from  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  McKinney,  Natural  Areas 
Survey  Branch.  Interagency  Resources  , 
Division.  (202)  343-9525. 

Dated:  August  13. 1985. 
William  Penn  Mott. 

Director. 

ILUNOIS 
Monroe  County 

Fults  Hill  Prairie  Nature  Presene — This 
498-acre  site  is  located  approximately  35 
miles  south  of  St.  L.ouis,  Missouri,  and 
contains  the  largest  complex  (33  acres,  or 
34%)  of  the  highest  quality,  essentially 
undi8turt>ed  loess  hill  prairies  along  the 
Mississippi  River  in  Illinois,  including  the 
largest  single  prairie  opening  (11  acres). 

INDIANA 

Wabash  County 

Hanging  Rock  and  Wabash  Reef— This 
area  consists  of  two  one-acre  sites  located 
along  the  south  bank  of  the  Wabash  River. 
Both  contain  natural  exposures  of  limestone 
reef  deposits  characteristic  of  Silurian  rocks 
of  the  midwestem  U.S.,  most  of  which  are     ' 
exposed  only  in  quarries.  Hanging  Rock, 
located  alwut  6  miles  northeast  of  Wabash,  is 


an  impressive  natural  exposure  of  an 
exhumed  reef  that  rises  75  feet  above  the 
Wabash  River.  The  Wabash  Reef,  a  smaller 
exposure  along  the  Wabash  Railroad  in  the 
northeastern  poriion  of  Wabash,  is  one  of  the 
best  known  fossil  reefs  in  the  world,  because 
it  has  been  the  subject  of  numerous  studies 
responsible  for  the  development  of  modem 
reef  theory. 

MISSOURI 

Mississippi  County 

Big  Oak  Tree — This  BO-acre  site,  located 
within  Big  Oak  Tree  State  Park 
approximately  12  miles  southeast  of  East 
Prairie,  is  the  only  sizeable  known  tract  of 
essentially  virgin  wet-mesic  bottomland 
hardwood  forest  remaining  in  the  northern 
part  of  the  Mississippi  Alluvial  Plain  section 
of  the  Gulf  Coastal  Plain  natural  region. 

SOUTH  CAROUNA 
Beauford  County 

St.  Phillips  Island— This  4.951-acre  barrier 
island  is  approximately  four  miles  in  length 
and  two  miles  wide.  It  is  unique  among  the 
barrier  islands  of  Georgia.  South  Carolina 
and  northern  Florida,  because  it  exists  in  a 
nearly  undisturbed  state  with  minimal 
development  and  past  consumptive  use:  it  is 
also  unique  to  the  entire  Atlantic  Coast  for 
the  pronounced  multiple  vegetated  beach 
dune  ridges  found  there. 

WASHINGTON 

Adams  and  Grant  Counties 

Drumheller  Channels — This  44.906-acre 
site,  located  12  miles  south  of  Moses  Lake,  is 
the  most  spectacular  tract  in  the  Columbia 
Plateau  Natural  Region  of  "butte-and-basin" 
scabland,  an  ercsional  landscape 
characterized  by  hundreds  of  isolated,  steep- 
sided  hills  surrounded  by  a  braided  network 
of  urderfit  channels.  It  represents  and 
illustrates  the  dramatic  modification  of  the 
Columbia  Plateau  volcanic  terrain  by  late 
Pleistocene  catastrophic  glacial  outburst 
floods  that  occurred  at  a  scale  remaining 
unparalleled  on  earih,  either  in  the  geologic 
record  or  in  historical  account. 

Douglas  County 

Boulder  Park  and  McNeil  Canyon 
Haystack  Rocks — This  4.38ft-acre  area  is 
composed  of  two  adjacent  sites  located  about 
19  miles  and  8.5  miles,  respectively,  from 
Chelan.  Both  sites  together  contain  the 
greatest  concentration  and  most  illustrative 
examples  of  glacial  erratics  (large  glacier- 
transported  boulders)  in  the  Columbia 
Plateau  natural  region.  As  the  visible 
products  of  dynamic  glacier  processes,  they 
provide  important  evidence  for  the  direction 
of  movement  and  location  of  glacier  ice  on 
the  Columbia  Plateau  during  the  last 
glaciation.  Due  to  the  lack  of  vegetation  in 
this  area,  these  sites  are  also  probably  the 
most  illustrative  examples  of  glacial  erratics 
in  the  U.S. 

Sims  Comer  Esker  and  Kame  Complex — 
This  31,120-acre  site,  located  17  miles  north  of 
Coulee  City,  contains  the  best  examples  in 
the  Columbia  Plateau  natural  region  of 
landforms  resulting  from  stagnation  and 


rapid  retreat  of  the  ice  sheet  during  the  last 
blaciation.  The  ice  stagnation  features  at  the 
site,  including  eskers  and  kame  deposits,  are 
highly  visible  and  well  preserved  owing  to 
the  arid  climate  and  lack  of  vegetation,  and 
so  are  perhaps  the  most  illustrative  such 
featues  in  the  U.S. 

The  Great  Gravel  Bar  of  Moses  Coulee — 
This  3,9S2-acre  site,  located  19  miles  west  of 
Coulee  City,  contains  the  largest  and  best 
example  of  a  pendant  river  bar  formed  by 
catastrophic  glacial  outburst  floods  that 
swept  across  the  Columbia  Plateau  prior  to 
the  last  Pleistocene  glaciation.  The 
impressive  scale  of  this  feature,  deposited  in 
Moses  Coulee,  provides  dramatic  evidence 
for  the  violent  flood  waters  that  formed  and 
once  filled  the  coulee.  As  a  constructional 
landform.  it  thus  serves  to  complement 
Drumheller  Channels  which  was  eroded 
during  the  same  flood  events  further 
downstream. 

With  row  Moraine  and  fameson  Lake 
prumlin  Field— This  B7,840-acre  site,  located 
immediately  adjacent  to  Withrow,  contains 
the  best  examples  of  dnimlins  and  the  most 
illustrative  segment  of  the  only  Pleistocene 
terminal  moraine  in  the  Columbia  Plateau 
natural  region.  Both  features  together  provide 
readily  ob8er\able  evidence  for  the  large- 
scale  depositional  and  erosional  processes 
that  accompany  continental  glaciation:  they 
are  also  the  only  such  glacial  features  in  the 
world  to  show  a  clear  geological  relationship 
to  catastrophic  flooding,  which  occurred  prior 
to  the  last  advance  of  the  ice  sheet. 

Okanogan  County 

Davis  Canyon — This  415-acre  site,  located 
12  miles  southwest  of  Okanogan,  contains 
one  of  the  largest  and  least  disturbed 
examples  of  antelope  bitterbrush/Idaho 
fescue  shrub  steppe  remaining  in  the 
Columbia  Plateau  natural  region. 

(FR  Doc.  85-20064  Filed  8-21-85;  8:45  am] 

WLUNQ  COOC  4310-70-M 


Office  of  Surface  IMIning  Reclamation 
and  Enforcement 

Intent  To  Withdraw  Environmental 
Impact  Statement;  Meeker  Area  Mines, 
Rio  Blanco  County,  CO 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Notice  of  Intent  to  withdraw 
environmental  impact  statement  (OSM- 
EIS-7)  entitled  "Proposed  Mining  and 
Reclamation  Plan,  Meeker  Area  Mines, 
Rio  Blanco  County,  Colorado." 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
withdrawing  an  environmental  impact 
statement  (OSM-EIL-7),  entitled 
"Proposed  Mining  and  Reclamation 
Plan,  Meeker  Area  Mines,  Rio  Blanco 
County,  Colorado."  This  action  is  being 
taken  because  the  applicant.  Northern 
Coal  Company  (NCC),  has  modified  its 
original  plan  resulting  in  a  substantially 
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scaled  down  proposal.  The 
environmental  analysis  of  the  scaled- 
down  proposal  has  resulted  in  a  finding 
of  no  significant  impact,  thus  eliminating 
the  necessity  for  the  preparation  of  a 
final  environmental  impact  statement 
(EIS). 

DATE:  Effective  upon  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION,  CONTACT 

Charles  M.  Albrecht,  OSM.  Western 
Technical  Center.  Second  Floor,  Brooks. 
Towers,  1020-13th  Street,  Denver. 
Colorado  80202  (telephone  (303)  844- 
5658  or  FTS  564-5656). 
SUPPLEMENTARY  INFORMATION:  On  June 

13, 1980,  NCC  submitted  a  mining  and 
reclamation  plan  (MRF)  to  OSM  and  the 
Colorado  Mined  Land  Reclamation 
Division.  In  this  MRP,  NCC  proposed  to 
underground  mine  approximately 
83.270,000  tons  of  coal  over  a  29-year 
period  at  the  Meeker  area  mines  in  Rio 
Blanco  County,  Colorado.  Specifically. 
NCC  proposed  the  mining  of  Federal 
coal  from  an  existing  underground  mine, 
the  mining  of  additional  Federal  and 
private  (fee)  coal  from  another  existing 
underground  mine,  the  creation  of  two 
additional  underground  mines  for 
mining  Federal  and  private  (fee)  coal, 
and  construction  of  ancillary  surface 
facilities,  haul  roads,  and  one  rail 
loadout.  The  Meeker  area  mines  study 
area  encompassed  about  4.750  acres  of 
land  discussed  in  the  MRP,  consisting  of 
five  Federal  coal  leases,  one  private 
(fee)  coal  lease,  and  one  preference  right 
lease  application  (PRLA).  NCC  also 
proposed  to  underground  mine  coal  from 
two  additional  areas  not  discussed  in 
the  MRP  if  it  were  successful  in 
obtaining  the  leases;  however,  for 
purposes  of  impact  aniyses,  these  lands 
were  considered  in  the  draft  EIS  to  be 
part  of  the  Meeker  area  mines  study 
area.  The  two  additional  areas  included 
one  PRLA,  of  about  3,567  acres  of  land, 
and  approximately  600  acres  of 
unleased  land,  both  located  west  of  the 
MRP  boundary.  This  added  area  would 
have  increased  recoverable  coal  by  an 
estimated  106,338,000  tons  and  would 
have  extended  the  mine  life  by 
approximately  30  years.  A  draft  EIS  was 
prepared  in  October  1982  indicating  that 
significant  impacts  would  occur  on 
socioeconomic  conditions  and  wildlife  if 
the  proposed  action  were  approved  and 
implemented. 

Subsequent  to  the  public  bearing  on 
the  draft  EIS,  which  was  held  in  Meeker, 
Colorado,  on  November  16. 1982,  NCC 
submitted  a  series  of  modifications  to 
their  original  proposal.  The  final  scaled- 
downed  proposal  calls  for  the  company 
to  mine  10.000  tons  of  coal  a  year,  not  to 
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create  any  new  surface  disturbance,  and 
to  cease  all  mining  operations  around 
the  year  1989.  OSM  determined  in  its 
environmental  assessment  of  the  final 
proposal  that  impacts  from  the  Meeker 
area  mines  would  not  be  significant, 
making  it  unnecessary  to  prepare  a  final 
EIS. 

Dated:  August  16. 198S. 

Brent  Wahlquist, 

Assistant  Director,  Technical  Services  and 
Research. 

[FR  Doc.  85-20035  Filed  8-21-85;  8:45  am] 

WIUNO  CODE  4310-OS-M 


INTERSTATE  COMMERCE 
COMMISSION 

ICC  Senior  Executive  Service; 
Performance  Review  Board 

)uly  23. 1985. 

Elective  immediately,  the 
membership  of  the  SES  Performance 
Review  Board  is  revised.  The  three 
principal  members  are:  Neil  Llewellyn. 
Director.  Bureau  of  Traffic  Ronald  S. 
Young.  Director.  Bureau  of  Accourits. 
and  Bernard  Gaillard,  Director,  Office  of 
Compliance  and  Consumer  Assistance. 
The  two  alternate  members  are:  William 
R.  Southard,  Director,  Office  of 
Transportation  Analysis,  and  Howell  L 
Spom.  Deputy  Director.  Office  of 
Proceedings. 
Reese  H.  Taylor,  |i.. 
Chairman. 

[FR  Doc.  85-20048  Filed  8-21-85:  8:45  am] 
HLUNQ  CODE  7035-01-M 

(Decision  No.  2;  Finance  Docket  No.  30800] 

Union  Pacific  Corp.  and  Missouri 
Pacific  Railroad  Co.— Control— 
Missouri-Kansas-Texas  Railroad  Co.; 
Intent 

Decided:  August  8. 1985. 

Pursuant  to  49  CFR  1180.4(b).  the 
Union  Pacific  Corporation  (UPC), 
Missouri  Pacific  Railroad  Company 
(MP),  and  Missouri-Kansas-Texas 
Railroad  Company  (MKT)  have  notified 
the  Commission  of  their  intent  to  file  an 
application  seeking  Commission 
approval  and  authorization,  under  49 
U.S.C.  11343.  for  UPC  and  MP  to  acquire 
control  of  MKT. 

Under  an  agreement  dated  May  22. 
1985,  UPC  and  its  subsidiary  MP  agreed 
with  Katy  Industries,  Inc.  (Katy),  and  its 
subsidiary  MKT  to  acquire  control  of 
MKT.  MKT  also  owns  rail  carrier 
subsidiaries  and  a  motor  carrier. 

Consummation  of  the  purchase 
agreement  is  contingent  on  MKT 
acquiring,  through  a  tender  offer,  at  least 


60  percent  of  MKT  Certificates 
Representing  a  Chaise  on  Income 
(Certificates)  dated  as  of  Janaury  1, 
1985,  that  are  outstanding.  Katy 
presently  holds  18  percent  of  the 
Certificates.  The  tender  offer  was 
initiated  on  June  26, 1985.  When  the 
tender  offer  is  accepted  by  holders  of  flO 
percent  of  the  Certificates,  MKT  wiD 
enter  into  a  Subsidiary  Mei^ger 
Agreement  with  a  new  MP  subsidiary. 
Subject  to  approval  of  MKT 
shareholders  and  the  Commission,  the 
new  MP  subsidiary  will  be  merged  into 
MKT.  MP  would  then  purchase  MKTs 
stock  in  exchange  for  cash  and  an 
installment  note  issued  by  MP  and 
guaranteed  by  UPC. 

The  apphcants  will  use  the  calendar 
year  1984  for  the  impact  analysis  to  be 
filed  with  the  application.  The  intend  to 
file  the  application  on  or  about 
December  20, 1985. 

Because  the  application  involves  the 
control  of  two  Class  I  railroads,  it  is  a 
major  transaction  imder  49  CFR 
1180.2(a)  and  is  subject  to  the 
requirements  in  49  CFR  Part  1180  for 
major  transactions.  Modification  of  the 
requirements  may  be  ordered  in 
response  to  appropriate  requests  or  on 
oiu-  own  motion.  The  Commission 
intends  to  issue  shortly  a  decision 
requesting  additional  information  that 
must  be  filed  in  order  to  complete  the 
application.  See  49  CFR  1180.4(bK2)(v). 
We  intend  to  issue  an  expedited 
procediutil  schedule  after  the 
application  has  t>een  filed  and  accepted 
as  complete. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chainnan  Gradison,  Commissioners  Sterrett. 
Andre,  Simons.  Lamboley  and  Strenio. 
James  H.  Bayne. 
Secretary. 

[FR  Doc.  85-20049  Filed  8-21-85;  8:45  am] 
BtLUNQCOOE  703$-ei.« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Allied  Corp.;  Proposed 
Final  Judgment  and  Competitive 
Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16{b)--(h),  that  a  complaint 
proposed  final  judgment,  stipulation, 
and  competitive  impact  statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  of  America  v. 
Allied  Corporation. 

The  complaint  of  the  United  States  in 
this  case  alleges  that  the  merger  of 
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Allied  Corporation  ("Allied")  and  The 
Signal  Companies,  Inc.  ("Signal")  may 
substantially  lessen  competition  in  the 
United  States  in  the  manufacture  and 
sale  of  air  turbine  starters  in  violation  of 
section  7  of  the  Clayton  Act  (15  U.S.C. 
18). 

Air  turbine  starters  are  pneumatic 
motors  used  to  start  the  large  gas 
turbine  engines  on  all  large  commercial 
aircraft  as  well  as  on  many  mihtary 
airplanes  and  helicopters.  Allied 
manufactures  air  turbine  starters  at  its 
Bendix  Fluid  Power  Division  in  Utica, 
New  York.  Signal  manufactures  air 
turbine  starters  at  its  Garrett  Pneumatic 
Systems  Division  in  Phoenix,  Arizona. 
Signal  and  Alhed  are  the  two  largest 
producers  of  air  turbine  starters  sold  in 
noncommunist  countries.  In  1984,  the 
two  firms  together  accounted  for  more 
than  70  percent  of  all  air  turbine  starter 
sales  in  noncommunist  coimtries. 

The  proposed  Final  Judgment  would' 
require  Allied  to  divest  its  air  tiu-bine 
starter  business  by  the  end  of  1985.  If 
Allied  does  not  sell  its  air  txirbine  starter 
business  by  then,  it  must  sell  its  entire 
Bendix  Fluid  Power  Division.  If  Allied 
has  not  divested  the  Bendix  Fluid  Power 
Division  by  March  31, 1986,  a  trustee 
will  be  appointed  to  conduct  the 
divestiture. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register  and 
filed  with  the  court.  Comments  should 
be  directed  to  P.  Terry  Lubeck,  Chief, 
Intellectual  Property  Section,  Antitrust 
Division,  Room  700,  Safeway  Building, 
U.S.  Department  of  Justice.  Washington, 
D.C.  20530  (202/724-7974). 
Joseph  H.  Widmar, 
Director  of  Operations. 

United  States  of  America.  Plaintiff,  v. 
Allied  Corporation,  Defendant. 
(Civ.  No.  85-2475] 

Filed:  August  2. 1985. 
Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorney,  that: 

(1)  The  parties  consent  that  a  Fmal 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 


notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court; 

(2)  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment; 

(3)  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  August  2, 1985. 

For  the  plaintiH,  United  Slates  of  America. 
Charles  F.  Rule,  Acting  Assistant 
Attorney  General:  Mark  Leddy,  P.  Terry 
Lubeck,  Mark  C.  Schechter.  Attorneys. 
U.S.  Department  of  Justice:  Kent  Brown, 
Kenneth  M.  Frankel,  Steven  Brodsky, 
Stephen  M.  Koslow,  Kathleen  M.  Eyre. 
Jeffrey  B.  Aaronson.  Rosemary  T.  Rakas. 
Attorneys.  U.S.  Department  of  Justice. 
Antitrust  Division.  Washington.  D.C. 
20530.  (202)  724-6974:  Kent  Brown, 
Attorney,  Antitrust  Division.  Department 
of  Justice. 

For  the  defendant,  Allied  Corporation; 
Brian  D.  Forrow,  Senior  Vice  President 
and  General  Counsel,  Allied 
Corporation:  Heather  H.  Mullett,  Senior 
Counsel,  Allied  Corporation:  C.  Benjamin 
Crisman,  Jr.,  Skadeen,  Arps,  Slate, 
Meagher  &  Flom,  Counsel  for  Allied 
Corporation:  Peter  E.  Greene.  Skadden, 
Arps,  Slate,  Meagher  &  Flom,  Counsel  for 
Allied  Corporation. 

Stipulation  approved  for  Hling. 

Done  this  2  day  of  August,  1985. 


United  States  District  Judge. 

U.S.  District  Court  for  the  District  of 
Columbia 

United  States  of  America,  Plaintiff,  v. 
Allied  Corporation,  Defendant; 

[File  No.  60-228-037-46:  Civ.  No.  85-2475] 
"Filed:  August  2. 1985. 

Final  Judgment 

Whereas,  plaintiff.  United  States,  of 
America,  having  filed  its  Complaint 
herein  on  August  — .  1985.  and  plaintiff 
and  defendant,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  6ny  party  with  respect  to 
any  such  issue; 

And  Whereas,  the  defendant  has 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its  approval 
by  the  Court. 

And  Whereas,  prompt  and  certain 
divestiture  is  the  essence  of  this 
agreement  and  the  defendant  has 


represented  to  the  plaintiff  that  the 
divestiture  required  below  can  and  will 
be  made  and  that  defendant  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now.  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  of  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  as 
follows: 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  defendant 
under  section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 

n 

As  used  in  this  Final  Judgment; 

A.  "Allied"  means  the  defendant 
Allied  Corporation;  each  division, 
subsidiary  or  affiliate  thereof;  and  each 
officer,  director,  employee,  attorney, 
agent,  or  other  person  acting  for  or  on 
behalf  of  any  of  them. 

B.  "Signal"  means  The  Signal 
Companies,  Inc.;  each  division, 
subsidiary,  or  affiliate  thereof;  and  each 
officer,  director,  employee,  attorney, 
agent,  or  other  person  acting  for  or  on 
behalf  of  any  of  them.  After  the  merger 
of  Allied  and  Signal,  Signal  will 
continue  to  comprise  all  assets  used  in 
connection  with  any  of  the  businesses  in 
which  it  currently  engages  as  well  as 
each  person  acting  for  or  on  behalf  of 
any  of  the  businesses. 

C.  "Person"  means  any  natural 
person,  corporation,  association,  firm, 
partnership,  or  other  business  or  legal 
entity. 

D.  "Air  turbine  starter"  means  a 
pneumatic  motor  used  to  start  as  gas 
turbine  aircraft  engine. 

E.  "Air  turbine  starter  business" 
means  all  tangible  and  intangible  assets 
(including,  but  not  limited  to,  exclusive 
rights  to  all  proprietary  technology  and 
other  proprietary  business  information) 
solely  dedicated  to  AUied's  existing 
business  operation  of  researching, 
developing,  engineering,  testing, 
qualifying,  manufacturing,  selling,  or 
servicing  air  turbine  starters,  which  is 
based  at  its  Fluid  Power  Division. 

F.  "Fluid  Power  Division"  means 
Allied's  Fluid  Power  Division  based  in 
Utica.  New  York. 

Ill 

A.  The  provisions  of  the  Final 
Judgment  shall  apply  to  Allied,  its 
sucessors  and  assigns,  and  to  all  other 
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persons  in  active  concert  or 
participation  with  any  of  them  who  shall 
have  received  actual  notice  of  this  Final 
Judgment  by  personnel  service  or 
otherwise. 

B.  Except  for  Paragraphs  IV.C.  and 
V.C.  of  this  Final  Judgment,  nothing 
herein  contained  shall  suggest  that  any 
portion  of  this  Final  Judgment  is  or  has 
been  created  for  the  benefit  of  any  third 
party  and  nothing  herein  shall  be 
construed  to  provide  any  rights  to  any 
third  party. 

C.  Allied  shall  require,  as  a  condition 
of  the  sale  or  other  disposition  of  all  or 
substantially  all  of  its  assets  or  stock, 
that  the  acquiring  party  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

IV 

A.  Allied  having  committed  itself  to 
acquire  22,000,000  shares  of  Signal 
pursuant  to  AUied's  tender  offer  dated 
May  17, 1985,  Allied  is  hereby  ordered 
and  directed,  no  later  than  December  31, 
1985,  to  divest  to  a  purchaser  all  of  its 
direct  and  indirect  ownership  or  control 
of  its  air  turbine  starter  business.  The 
obligation  to  divest  shall  be  satisfied  if, 
by  December  31, 1985  Allied  enters  into 
a  binding  contract  for  sale  of  its  air 
turbine  starter  business  to  a  purchaser 
and  according  to  terms  approved  by 
plaintiff  that  is  contingent  only  upon 
compliance  with  the  terms  of  this  Final 
Judgment  and  that  specifies  a  prompt 
and  reasonable  closing  date,  and  if  sale 
is  completed  pursuant  to  the  contract.  . 

B.  Divestiture  of  Allied's  air  turbine 
starter  business  shall  be  accomplished 
in  such  a  way  as  to  ensure  that,  as  of  the 
time  of  divestiture,  it  reasonably  can  be 
anticipated  that  its  air  turbine  starter 
business  can  and  will  be  operated  by 
the  purchaser  as  a  viable,  ongoing 
business  engaged  in  the  production  and 
sale  of  air  turbine  starters.  Divestiture 
shall  be  made  to  a  purchaser  for  whom 
it  is  demonstrated  to  the  plaintiff  that  (i) 
the  purchase  is  for  the  purpose  of 
competing  effectively  in  the  production 
and  sale  of  air  turbine  starters  and  (ii) 
the  purchaser  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  manufacture 
and  sale  of  air  turbine  starters. 

C.  In  accomplishing  the  divestiture  of 
its  air  turbine  starter  business  ordered 
by  this  Final  Judgment,  Allied  shall 
make  known  in  the  United  States,  by 
usual  and  customary  means,  the 
availability  of  its  air  turbine  starter 
business  for  sale.  Allied  shall  notify  any 
person  making  an  inquiry  regarding  the 
possible  purchase  of  its  air  turbine 
starter  business  that  the  sale  is  being 
made  pursuant  to  this  Final  Judgment 
and  provide  such  person  with  a  copy  of 


this  Final  Judgment.  Allied  also  shall 
furnish,  to  all  bona  Hde  prospective 
purchasers  who  so  request,  and  subject 
to  customary  confidentiality  assurances, 
all  pertinent  information  regarding  its 
air  turbine  starter  business,  including 
separate  lists  of  (i)  all  assets  solely 
dedicated  to,  and  (ii)  all  assets  used  by 
Allied  but  not  solely  dedicated  to, 
Allied's  existing  business  operation  of 
researching,  developing,  engineering, 
testing,  qualifying,  manufacturing, 
selling,  or  servicing  air  turbine  starters. 
Allied  shall  provide  such  information  to 
the  plaintiff  at  the  time  it.fumishes  such 
information  to  any  other  person,  but  no 
later  than  September  30, 1985.  Allied 
also  shall  permit  all  bona  fide 
prospective  purchasers  to  have  access 
to  personnel  at  Allied's  Fluid  Power 
Division  who  have  responsibilities  for 
Allied's  air  turbine  starter  business  and 
to  make  such  inspection  of  physical 
facilities  and  any  and  all  fmancial, 
operational,  or  other  documents  and 
information  as  may  be  relevant  to  the 
sale  of  its  air  turbine  starter  business. 

D.  Until  the  divestiture  of  its  air 
turbine  starter  business  is  completed. 
Allied  shall  continue  to  operate  its  air 
turbine  starter  business  as  a  going 
business,  use  all  reasonable  efforts  to 
maintain  its  air  turbine  starter  business 
as  a  competitive  entity,  and  continue  to 
compete  actively  against  Signal  in  the 
market  for  air  turbine  starters. 

E.  Until  the  divestiture  of  its  air 
turbine  starter  business  is  completed, 
and  at  all  times  thereafter.  Allied  shall 
take  all  steps  necessary  to  assure  that 
none  of  its  proprietary  technology  and 
other  proprietary  business  information 
specific  to  air  turbine  starters  is 
transferred,  or  otherwise  becomes 
known  or  available,  to  Signal,  or  used 
by  Allied  or  Signal  to  compete  with  the 
business  to  be  divested. 


In  the  event  the  divestiture  of  Allied's 
air  turbine  starter  business  required  by 
section  IV  is  not  completed  within  the 
time  period  provided  for  therein,  then 
and  in  that  event: 

A.  Allied  is  hereby  ordered  and 
directed,  no  later  than  three  (3)  months 
after  December  31, 1985,  to  divest  to  a 
purchaser  all  of  its  direct  and  indirect 
ownership  or  control  over  its  Fluid 
Power  Division.  The  obligation  to  divest 
shall  be  satisfied  if,  by  March  31, 1986, 
Allied  enters  into  a  binding  contract  for 
sale  of  its  Fluid  Power  Division  that  is 
contingent  only  upon  compliance  with 
the  terms  of  this  Final  Judgment  ant  that 
specifies  a  prompt  and  reasonable 
closing  data,  and  if  the  sale  is  completed 
pursuant  to  the  contract. 


B.  Divestiture  of  Allied's  Fluid  Power 
Division  shall  be  accomplished  in  such  a 
way  as  to  ensure  that,  as  of  the  time  of 
divestiture,  it  reasonably  can  be 
anticipated  that  its  Fluid  Power  Division 
can  and  will  be  operated  by  the 
purchaser  as  a  viable,  ongoing  business 
engaged  in  the  production  and  sale  of 
air  turbine  starters.  Divestiture  shall  be 
made  to  a  purchaser  for  whom  it  is 
demonstrated  to  the  plaintiff  or.  if 
plaintiff  objects,  to  the  Court  that:  (i) 
The  purchase  is  for  the  purpose  of 
competing  effectively  in  the  production 
and  sale  of  air  turbine  starters  and  (ii) 
the  purchaser  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  manufacture 
and  sale  of  air  turbine  starters. 

C.  In  accomplishing  the  divestiture  of 
its  Fluid  Power  Division  ordered  by  this 
Final  Judgment,  Allied  shall  make 
known  in  the  United  States,  by  usual 
and  customary  means,  the  availability'  of 
its  Fluid  Power  Division  for  sale  as  an 
ongoing  business.  Allied  shall  notify  any 
person  making  an  inquiry  regarding  the 
possible  piut^ase  of  its  Fluid  Power     "^ 
Division  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  this 
Final  Judgment.  Allied  also  shall  furnish, 
to  all  bona  fide  prospective  purchasers 
who  so  request,  and  subject  to 
customary  confidentiality  assurances, 
all  pertinent  information  regarding  its 
Fluid  Power  Division  and  shall  permit 
them  to  have  access  to  Fluid  Power 
Division  personnel  and  to  make  such 
inspection  of  physical  facilities  and  any 
and  all  financial,  operational,  or  other 
documents  and  information  as  may  be 
relevant  to  the  sale  of  the  air  turbine 
starter  business. 

D.  Until  the  divestiture  of  its  Fluid 
Power  Division  is  completed.  Allied 
shall  continue  to  operate  its  Fluid  Power 
Division  as  a  going  business,  use  aU 
reasonable  efforts  to  maintain  its  Fluid 
Power  Division  as  a  competitive  entity, 
and  continue  to  compete  actively 
against  Signal  in  the  market  for  air 
turbine  starters. 

E.  Until  the  divestiture  of  its  Fluid 
Power  Division  is  completed,  and  at  all 
times  thereafter.  Allied  shall  take  all 
steps  necessary  to  assure  that  none  of 
Fluid  Power  Division's  proprietary 
technology  and  other  proprietary 
business  information  specific  to 
products  manufactured  at  Fluid  Power 
Division  is  transferred,  or  otherwise 
becomes  known  or  available,  to  Signal 
or  used  by  Allied  or  Signal  to  compete 
with  the  business  to  be  divested. 


34022 Federal  Regbter  /  Vol.  50.  No.  163  /  Thursday.  August  22.  1965  /  Notices 


VI 

A.  If  Allied  has  not  accomplished  the 
divestiture  required  by  section  V  of  this 
Final  Judgment  by  March  31. 1986.  the 
Court  shall,  upon  application  of  plaintiff, 
appoint  a  trustee  to  effect  the 
divestiture.  Such  appointment  shall 
become  effective  on  March  31, 1986  or 
as  soon  thereafter  as  the  Court  appoints 
the  trustee.  After  the  trustee 
appointment  becomes  effective,  only  the 
trustee,  and  not  Allied,  shall  have  the 
right  to  sell  Fluid  Power  Division.  The 
trustee  shall  be  a  nationally  recognized 
member  of  the  investment  banking 
community  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  The  trustee  shall  have  the 
power  and  authority  to  accomplish  the 
divestiture  at  such  price  and  on  such 
terms  as  are  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Paragraph  VII  of  this 
Final  Judgment,  and  shall  have  such 
other  powers  as  the  Court  deems 
appropriate.  Allied  shall  use  all 
reasonable  efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
Allied  shall  not  object  to  a  sale  by  the 
trustee  on  any  grounds  other  than 
malfeasance.  Any  such  objection  by 
Allied  must  be  conveyed  in  writing  to 
the  plaintiff  and  the  trustee  within 
fifteen  (15)  days  after  the  trustee  has 
notified  Allied  of  the  proposed  sale. 

B.  If  Allied  has  not  divested  its 
ownership  interest  in  its  Fluid  Power 
Division  by  January  31. 1986,  Allied 
shall  notify  plaintiff  of  that  fact.  U  Allied 
still  has  not  divested  all  of  its  ownership 
interest  in  its  Fluid  Power  Division 
within  ten  (10)  days  thereafter,  the 
plaintiff  shall  provide  Allied  with 
written  notice  of  the  names  and 
qualifications  of  not  more  than  two  (2) 
nominees  for  the  position  of  trustee  for 
the  required  divestiture.  Allied  will 
notify  plaintiff  within  eighteen  (18)  days 
thereafter  whether  either  or  both  of  such 
nominees  are  acceptable.  U  either  or 
both  of  such  nominees  are  acceptable  to 
Allied,  plaintiff  shall  notify  the  Court  of 
the  person  or  persons  upon  whom  the 
parties  have  agreed  and  the  Court  shall 
appoint  one  of  the  nominees  as  the 
trustee.  If  neither  of  such  nominees  is 
acceptable  to  AlUedL  it  shall  furnish  to 
the  plaintiff,  within  eighteen  (1^  days 
after  the  plaintiff  provides  the  names  of 
its  nominees,  written  notice  of  the 
names  and  qualifications  of  not  more 
than  two  (2)  nominees  for  the  position  of 
trustee  for  the  required  divestiture. 
Plaintiff  shall  furnish  the  Court  the 
names  and  qualifications  of  its  proposed 
nominees  and  the  names  and 
qualifications  of  the  nominees  proposed 
by  Allied.  The  Court  may  hear  the 


parties  as  to  the  qualifications  of  the 
nominees  and  shall  appoint  one  of  the 
nominees  as  the  trustee. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Allied,  on  such  terms 
and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  a  sale  of  Allied's 
Fluid  Power  Division  and  all  costs  and 
expenses  so  incurred.  After  approval  by 
the  Court  of  the  trustee's  accounting, 
including  fees  for  its  services,  all 
remaining  monies  shall  be  paid  to  Allied 
and  the  trust  shall  then  be  terminated. 
The  compensation  of  such  trustee  shall 
be  based  on  a  fee  arrangement 
providing  the  trustee  with  an  incentive 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished. 

D.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  of  the  Fluid  Power 
Division,  and  Allied  shall  develop  such 
financial  or  other  information  relevant 
to  the  business  or  assets  to  be  divested 
as  the  trustee  may  request.  Allied  shall 
take  no  action  to  interfere  with  or 
impede  the  trustee's  accomplishment  of 
the  divestiture. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish 
divestiture  as  contemplated  under  this 
Final  Judgment.  If  the  trustee  has  not 
accomplished  such  divestiture  within  six 
(6)  months  after  its  appointment,  the 
trustee  shall  thereupon  promptly  file 
with  the  Court  a  report  setting  forth:  (i) 
The  trustee's  efforts  to  accomplish  the 
required  divestitiire,  (ii)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestiture  has  not  been  accomplished, 
and  (iii)  the  trustee's  recommendations. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust,  which  shall,  if  necessary,  include 
extending  the  term  of  the  trust  and  the 
term  of  the  trustee's  appointment. 

F.  Until  the  trustee's  divestiture  of 
Fluid  Power  Division  is  completed. 
Allied  shall  continue  to  operate  its  Fluid 
Power  Division  as  a  going  business,  use 
all  reasonable  efforts  to  maintain  its 
Fluid  Power  Division  as  a  competitive 
entity,  and  continue  to  compete  actively 
against  Signal  in  the  market  for  air 
turbine  starters. 

G.  Until  the  trustee's  divestiture  of 
Fluid  Power  Division  is  completed,  and 
at  all  times  thereafter.  Allied  shall  take 


all  steps  necessary  to  assure  that  none 
of  Fluid  Power  Division's  proprietary 
technology  and  other  proprietary 
business  information  specific  to 
products  manufactured  at  Fluid  Power 
Division  is  transferred,  or  otherwise 
becomes  known  or  available,  to  Signal, 
or  used  by  Allied  or  Signal  to  compete 
with  the  business  to  be  divested. 

vn 

At  least  thirty  (30)  days  prior  to  the 
scheduled  closing  date  of  the  proposed 
divestiture  prusuant  to  section  IV,  V,  or 
VI  of  this  Final  Judgment,  Allied  or  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestiture  required 
herein,  shall  notify  the  plaintiff  of  the 
proposed  divestiture.  If  a  trustee  is 
responsible,  it  shall  similarly  notify 
Allied.  The  notice  shall  set  forth  the 
details  of  the  proposed  transaction  and 
for  each  person  not  previously 
indentified  who  offered  or  expressed  an 
interest  or  desire  to  acquire  any 
ownership  interest  in  Allied's  air  turbine 
starter  business  or  in  its  Fluid  Power 
Division,  as  the  case  may  be,  the  name, 
address  and  telephone  number  of  that 
person  together  with  full  details  of  that 
person's  interest  or  desire  to  acquire 
such  ownership  interest.  Within  fifteen 
(15)  days  after  receipt  of  notice  of  the 
proposed  divestiture,  the  plaintiff  may 
request  additional  information 
concerning  the  proposed  divestiture. 
Allied  shall  furnish  the  additional 
information  within  twenty  (20)  days  of 
the  receipt  of  the  request,  unless  the 
parties  shall  otherwise  agree.  Within 
thirty  (30)  days  after  receipt  of  the 
notice  or  within  fifteen  (15)  days  after 
receipt  of  the  additional  information, 
whichever  is  later,  the  plaintiff  shall 
notify  in  writing  Allied  and  the  trustee, 
if  there  is  one,  if  it  objects  to  the 
proposed  divestiture.  If  the  plaintiff  fails 
to  object  within  the  period  specified,  or 
if  the  plaintiff  notifies  in  writing  Allied 
and  the  trustee,  if  there  is  one,  that  it 
does  not  object,  then  the  divestiture  may 
be  consimimated.  subject  only  to 
Allied's  right  to  object  to  the  sale  under 
the  proviso  in  section  VI.A.  Upon 
objection  by  the  plaintiff,  a  divestiture 
proposed  under  section  IV  shall  not  be 
accomplished,  and  a  divestiture 
proposed  under  section  V  or  section  VI 
shall  not  be  accomplished  unless 
approved  by  the  Court.  Upon  objection 
by  Allied  under  section  VI.A.,  the 
proposed  divestiture  shall  not  be 
accomplished  unless  approved  by  the 
Court. 

VUI 

Forty-five  (45)  days  from  the  date  of 
filing  of  the  complaint  in  this  civil  action 
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and  every  forty-five  (45)  days  thereafter 
until  the  divestiture  required  by  section 
rv,  V,  or  VI  has  been  completed.  Allied 
shall  submit  in  writing  to  the  plaintiff  a 
verified  written  report  setting  forth  in 
detail  the  fact  and  manner  of 
compliance  with  section  IV,  V,  or  VI,  as 
the  case  may  be,  of  this  Final  Judgment. 
Each  such  report  of  compliance  with 
section  IV  or  V  shall  include,  for  each 
person  who,  during  the  preceding  forty- 
five  (45)  days,  made  an  offer  to  acquire, 
expressed  an  interest  or  desire  to 
acquire,  entered  into  negotiations  to 
acquire,  or  made  an  inquiry  about 
acquiring  any  ownership  interest  in  the 
air  turbine  starter  business  or  the  Fluid 
Power  Division,  as  the  case  may  be,  the 
name,  address,  and  telephone  number  of 
that  person  and  a  detailed  description  of 
each  contact  with  that  person  during 
that  period.  Allied  shall  maintain  full 
records  of  all  efforts  made  to  divest  the 
air  turbine  starter  business  or  the  Fluid 
Power  Division.  With  respect  to  sections 
IV.D.,  IV.E.,  V.D..  V.E.,  VI.F.,  and  VI.G., 
such  report  of  comphance  also  shall 
describe  the  status  of  Fluid  Power 
Division's  efforts  during  the  preceding 
forty-five  (45)  days  to  qualify  air  tiu-bine 
starters  for  use  on  aircraft  and  to  bid' 
upon,  submit  unsolicited  proposals  or 
quotations  for,  or  otherwise  obtain 
contracts  to  supply  air  turbine  starters. 
Allied  shall  maintain  full  records  for  all 
such  efforts. 

IX 

Allied  shall  abide  by  the  following 
hold-separate  provisions: 

A.  In  the  event  that  Allied  is  unable  to 
complete  the  divestitiu*e  required  by 
section  IV  within  the  time  period 
provided  for  therein  and  is  therefore 
required  to  divest  Fluid  Power  Division 
pursuant  to  section  V.  for  January  1, 
1986,  Allied  shall  take  all  steps 
necessary  to  assure  that  none  of  Fluid 
Power  Division's  proprietary  technology 
and  other  proprietary  business 
information  specific  to  products 
manufactured  at  Fluid  Power  Division  is 
transferred,  or  otherwise  becomes 
known  or  available,  to  Signal,  or  used 
by  Allied  or  Signal  to  compete  with  the 
business  to  be  divested. 
Notwithstanding  the  foregoing,  and 
notwithstanding  sections  V.E.  and  VI. 
G.,  Allied  may  designate  up  to  five  (5) 
senior  Allied  executives  to  provide 
managment  assistance  and  professional 
guidance  to  the  Fluid  Power  Division 
until  the  divestiture  ordered  in  this  Final 
Judgment  occurs,  and  only  these  persons 
can  receive  such  technology  and  other 
information  as  is  reasonably  necessary 
to  carry  out  those  functions,  but  they 
may  not  disclose  any  of  it  to  any  person 
other  than  those  persons  in  the  Fluid 


Power  Division,  except  as  provided  in 
section  V.C.  of  this  Final  Judgment. 
Nothing  in  this  paragraph  shall  prohibit 
Allied  from  acquiring  technology  or 
other  business  information  from  the 
successor  to  Fluid  Power  Division  as  a 
result  of  arm's-length  bargaining 
conducted  after  the  divestiture  required 
by  this  Final  Judgment  has  been 
accomplished. 

B.  From  January  1, 1986  until  the 
divestiture  required  by  this  Final 
Judgment  has  been  acoomplished,  Allied 
shall: 

(1)  Take  all  steps  necessary  to  assure 
that  Fluid  Power  Division  will  be 
maintained  as  a  separate  entity  with  its 
assets  and  operations  separate,  distinct, 
and  apart  from  those  of  Allied  or  Signal; 

(2)  "Take  no  steps  with  respect  to  the 
operation  of  the  Fluid  Power  Division 
that  negatively  would  impact  its  ability 
to  maximize  its  profits,  regardless  of  any 
actual  or  possible  negative  impact  on 
Signal's  or  Allied's  profits; 

(3)  Refrain  from  terminating  or 
reducing  one  or  more  current 
employment,  salary,  or  benefit 
agreements  for  one  or  more 
management,  engineering,  or  other 
technical  personnel  of  Fluid  Power 
Division,  except  in  the  ordinary  course 
of  business,  without  prior  approval  of 
plaintiff; 

(4)  Maintain  normal  repair  and 
maintenance  schedules  at  Fluid  Power 
Division  and  at  least  preserve  such 
schedules  as  they  currently  exist; 

(5)  Preserve  Fluid  Power  Division  as 
an  active  competitor  against  Signal  in 
the  market  for  air  turbine  starters; 

(6)  Refrain  from  altering  or  selling  any 
assets  of  Fluid  Power  Division,  other 
than  in  the  ordinary  course  of  business, 
or  from  taking  any  action  that  would 
have  the  effect  of  reducing  the  scope  of 
Fluid  Power  Division's  manufacturing  or 
sales  operations  or  reducing  the  scope 
or  restricting  the  rate  of  development  of 
its  product  line  from  that  existing  at  the 
time  of  the  filing  of  the  Complaint  in  this 
civil  action,  without  the  prior  approval 
of  the  plaintiff; 

(7)  Refrain  from  taking  any  action  that 
would  jeopardize  the  sale  of  Fluid 
Power  Division  as  a  viable  competitor  in 
any  market  in  which  it  participated  at 
the  time  of  the  filing  of  the  Complaint  in 
this  civil  action; 

(8)  Refrain  from  reducing  any  funding 
of  Fluid  Power  Division  existing  at  the 
time  of  the  filing  of  the  Complaint  in  this 
civil  action,  without  prior  approval  of 
the  plaintiff;  and 

(9)  Grant  any  reasonable  request  firom 
Fluid  Power  Division  for  additional 
funding  and  provide  written  notice  to 
plaintiff  within  five  (5)  days  of  the 


denial  of  any  such  request  for  additional 
funding,  including  a  statement  of  the 
request  and  Allied's  reasons  for  its 
denial. 


For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  requests  of  the  attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  Allied  made  to  its 
principal  office,  be  permitted: 

(1)  Access  during  office  hours  of 
Allied  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  Allied,  who  may  have 
counsel  present,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  Allied  and  without 
restraint  or  interference  from  it  to 
interview  officers,  employees  and 
agents  of  Allied,  who  may  have  counsel 
present,  regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  Allied's 
principal  office,  Allied  shall  submit  such 
written  reports,  under  oath  if  requested. 
with  respect  to  any  of  the  matters 
contained  in  this  Final  Judgment  as  may 
be  requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  X  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compUance 
with  this  Final  Judgment  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  Allied  to 
plaintiff,  AlUed  represents  and  identifies 
in  writing  the  material  in  any  such 
information  of  documents  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  Allied  marics 
each  pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  ten  (10)  days 
notice  shall  be  given  by  plaintiff  to 
Allied  prior  to  divulging  such  material  in 
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any  legal  proceeding  (other  than  a  grand 
jury  proceeding]. 

XI 

lurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction,  implementation,  or 
modification  of  any  of  the  provisions  of 
this  Final  Judgment,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violations  hereof. 

XII 

This  Final  Judgment  will  expire  on  the 
third  anniversary  of  the  completion  of 
the  divestitute  required  herein. 

XIII 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

United  States  District  fudge. 
Dated: 

U.S.  District  Court  for  the  District  of 
Columbia 

United  States  of  America.  Plaintiff,  v. 
Allied  Corporation,  Defendant 

(Civ.  No.  85-2475] 
Filed:  August  2. 1985. 

Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16{bHh)).  the  United  States  of 
America  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  with  the 
consent  of  Allied  Corporation  in  this 
civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

This  civil  action  began  on  August  2, 
1985,  when  the  United  States  filed  a 
complaint  alleging  that  the  proposed 
merger  of  AlHed  Corporation 
(hereinafter  "Allied")  and  The  Signal 
Companies.  Inc.  (hereinafter  "Signal") 
violated  section  7  of  the  Clayton  Act  (15 
U.S.C.  18).  The  complaint  alleges  that 
the  effect  of  the  merger  of  Allied  and 
Signal  may  be  substantially  to  lessen 
competition  in  the  United  States  in  the 
manufacture  and  sale  of  air  tiu-bine 
starters  for  gas  turbine  aircraft  engines. 
The  complaint  requests  that  Allied  be 
required  to  divest  its  Bendix  Fluid 
Power  Division  or  its  air  turbine  starter 
business  and  to  continue  until 
divestiture  occurs  to  operate  the  latter 
business  in  active  competition  with 
Signal's  air  turbine  starter  business. 

The  United  States  and  Allied  have 
stipulated  that  the  proposed  Final 


Judgment  may  be  entered  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act.  Entry  of 
the  proposed  Judgment  will  terminate 
the  action,  except  that  the  Court  will 
retain  jurisdiction  to  construe,  modify, 
and  enforce  the  Judgment,  and  to  punish 
violations  of  the  Judgment. 

II.  Events  Giving  Rise  to  the  Alleged 
Violation 

On  May  15, 1985,  Allied  and  Signal 
entered  into  an  Agreement  and  Plan  of 
Reorganization  in  which  they  agreed  to 
accomplish  the  merger  of  Allied  and 
Signal  in  several  steps.  First,  pursuant  to 
a  cash  tender  offer,  Allied  would 
purchase  up  to  20  percent  of  the 
outstanding  common  stock  of  Signal. 
Second,  in  an  exchange  of  common 
stock,  each  firm  would  acquire  about  15 
percent  of  the  other  Hrm's  common 
stock.  Finally.  Allied  and  Signal  would 
be  merged  into  a  new  company,  and  all 
outstanding  shares  of  Allied  and  Signal 
would  be  exchanged  for  shares  in  the 
new  company  on  a  one-for-one  basis. 
The  merger  of  Allied  and  Signal  is  now 
scheduled  to  be  fully  consummated  in 
mid-September. 

Allied  and  Signal  are  both  large, 
diversified  companies.  Allied  reported 
1984  sales  of  about  $10.7  billion.  Signal 
reported  1984  sales  of  about  $8  billioiu 
Both  firms  currently  manufacture  and 
sell  air  turbine  starters.  Signal  produces 
air  turbine  starters  at  its  Garrett 
Pneumatic  Systems  Division  based  in 
Phoenix,  Arizona.  It  is  the  world's 
largest  producer  of  air  turbine  starters, 
having  accounted  for  more  than  50 
percent  of  all  air  turbine  starter  sales  in 
1984  in  noncommunist  countries.  Allied 
produces  air  turbine  starters  at  its 
Bendix  Fluid  Power  Division  based  in 
Utica,  New  York.  Allied  is  the  world's 
second  largest  producer  of  air  turbine 
starters,  with  sales  in  1984  of  about  $10 
million.  Together,  Allied  and  Signal 
accounted  for  more  than  70  percent  of 
all  air  turbine  starter  sales  in 
noncommunist  countries  in  1984.  In  that 
year,  total  air  turbine  starter  sales  were 
about  $52  million  in  noncommunist 
countries,  of  which  about  $40  million 
were  in  the  United  States. 

The  complaint  alleges  that  the 
manufacture  and  sale  of  air  turbine 
starters  comprises  a  relevant  product 
market  for  antitrust  purposes  and  that 
the  combination  of  the  air  turbine  starter 
businesses  of  Allied  and  Signal  pursuant 
to  the  proposed  merger  may  be 
substantially  to  lessen  competition  in 
the  United  States  in  that  market  in 
violation  of  section  7  of  the  Clayton  Act. 

Air  turbine  starters  are  used  to  start 
the  large  gas  turbine  engines  on  all  large 
commercial  aircraft  as  well  as  many 


military  airplanes  and  helicopters.  An 
air  turbine  starter  is  mounted  to  each  of 
the  aircraft's  engines.  The  air  turbine 
starter  starts  the  engine  by  rotating  the 
engine's  compressor  fans  and 
accelerating  them  to  a  self-sustaining 
speed.  A  fuel-air  mixtiu-e  in  the  engine  is 
then  ignited,  allowing  the  engine  to 
operate  on  its  own.  The  energy  source 
for  an  air  tiu-bine  starter  is  high  pressure 
air  fitim  another  operating  engine 
located  either  on  the  aircraft  or  on  a 
gound  cart.  Other  types  of  starting 
mechanisms  are  not  competitive 
substitutes  for  the  air  turbine  starters 
used  to  start  large  commercial  and  many 
military  aircraft  due  to  size,  weight,  cost, 
safety,  and  reliability  factors. 

An  air  turbine  starter  must  be 
approved  before  it  can  be  used  on  a 
particular  engine  on  a  particular 
commercial  or  military  aircraft.  In  the 
case  of  a  particular  commercial  aircraft 
and  engine  combination,  the  starter 
must  meet  certain  performance  criteria 
established  by  the  aircraft  manufacturer 
and  certain  criteria  established  by  the 
Federal  Aviation  Administration  of  the 
United  States  Department  of 
Transportation.  Similarly,  an  air  tiu-bine 
starter  may  be  used  on  a  specific 
military  aircraft  by  the  aircraft 
manufacturer  and  by  the  military  branch 
that  will  use  the  aircraft. 

In  almost  all  situations,  only  one  or 
two  air  turbine  starters  are  approved  for 
use  on  a  specific  aircraft  and  engine 
combination.  When  two  competing 
makers  of  air  turbine  starters  are 
approved  to  supply  an  air  turbine  starter 
on  a  specific  aircraft,  a  purchaser  of 
starters  for  that  aircraft  may  select  the 
approved  starter  of  either  supplier. 

The  complaint  alleges  that  Allied  and 
Signal  are  the  only  approved  suppliers 
of  air  turbine  starters  on  a  numby  of  the 
same  commercial  and  military  aircraft 
and  engine  combinations.  The  complaint 
also  alleges  that  Allied  is  in  a  preferred 
position  to  obtain  approval  to  supply  its 
air  turbine  starters  for  certain  aircraft 
and  engine  combinations  for  which 
Signal  is  currently  the  only  approved  air 
turbine  starter  supplier  and  that  Signal 
is  in  a  preferred  position  to  obtain 
approval  to  supply  its  air  turbine 
starters  for  certain  aircraft  and  engine 
combinations  for  which  Allied  is 
currently  the  only  approved  air  turbine 
starter  supplier. 

The  primary  purchasers  of  air  turbine 
starters  are  the  military,  aircraft 
manufacturers,  airline  companies,  and 
gas  turbine  engine  manufacturers.  Only 
one  firm  in  addition  to  Signal  and  Allied 
currently  supplies  air  turbine  starters  to 
the  United  States  military.  Sundstrand 
Corporation  (hereinafter  "Sundstrand"), 
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and  only  one  firm  in  addition  to  Signal 
and  Allied  currently  supplies  air  turbine 
starters  for  commercial  aircraft 
manufactured  in  the  United  States,  the 
Hamilton-Standard  Division  of  United 
Technologies  Corporation  (hereinafter 
"Hamilton-Standard"). 

The  complaint  alleges  that  the 
production  and  sale  of  air  turbine 
starters  is  highly  concentrated.  In  1984, 
the  four  largest  air  turbine  starter 
manufacturers — Signal,  Allied, 
Hamilton-Standard,  and  Sundstrand — 
accounted  for  about  90  percent  of  total 
air  ttu'bine  starter  sales  in 
noncommunist  countries,  and  the 
Herfindahl-Hirschman  Index  ("HHI"),  a 
measure  of  market  concentration,  in  the 
market  for  air  turbine  starters  was  about 
3335.  The  merger  of  Allied  and  Signal 
would  increase  the  combined  market 
share  of  the  four  largest  air  turbine 
starter  suppliers  to  about  96  percent  and 
increase  the  HHI  by  about  1975  to  5310. 

III.  Explanation  of  the  Proposed  Final 
Judgment  and  its  Anticipated  Effects  on 
Competition 

The  United  States  brought  this  action 
because  the  effect  of  the  merger 
between  Allied  and  Signal  may  be 
substantially  to  lessen  competition  in 
violation  of  section  7  of  the  Clayton  Act 
in  the  manufacture  and  sale  of  air 
txu-bine  starters.  The  only 
anticompetitive  effects  associated  with 
the  merger  would  be  ehminated  if 
Allied's  air  turbine  starter  business 
could  be  sold  to  a  purchaser  that  would 
operate  the  business  as  an  active  and 
independent  competitor  in  the 
manufacture  and  sale  of  air  turbine 
starters. 

To  this  end,  section  IV  of  the 
proposed  Final  Judgment  would  require 
Allied  to  sell  its  air  turbine  starter 
business  by  the  end  of  1985  to  a 
purchaser  that  has  the  intent  and 
capability  to  compete  effectively  in  the 
manufacture  and  sale  of  such  starters. 
Any  purchaser  of  the  business  must  be 
approved  by  the  United  States. 

If  Allied  is  unable  to  divest  its  air 
turbine  starter  business  by  the  end  of 
1985,  section  V  of  the  proposed  Final 
Judgment  would  require  AlUed  to  sell  its 
entire  Bendix  Fluid  Power  Division 
(hereinafter  "FPD")  by  March  31, 1986. 
Allied's  air  turbine  starter  business  is  a 
part  of  FPD,  which  had  total  sales  of 
about  $50  million  in  1984.  The  possibility 
that  Allied  may  be  required  to  divest  the 
entire  FPD  should  provide  a  powerful 
inducement  for  Allied  to  locate  a  buyer 
for  its  air  turbine  starter  business  that  is 
acceptable  to  the  United  States.  If  FTO 
is  divested,  the  purchaser  must  have  the 
intent  and  capability  to  compete 
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effectively  in  the  manufacture  and  sale 
of  air  turbine  starters. 

In  addition,  section  IX  of  the  proposed 
Final  Judgment  would  require  Allied, 
until  its  FPD  is  divested,  to  hold  FPD 
separate  from  its  other  business 
operations  and  to  take  all  steps 
necessary  to  assure  that  none  of  FPD's 
proprietary  technology  or  other 
proprietary  business  information 
becomes  known  or  available  to  Signal  or 
used  by  Allied  or  Signal  to  compete  with 
any  business  to  be  divested. 

If  Allied  is  unable  to  divest  FPD  by 
March  31, 1986.  under  section  VI  of  the 
proposed  Final  Judgment,  the  Court 
would,  at  the  request  of  the  United 
States,  appoint  a  trustee  to  sell  FPD. 
Section  VI  would  provide  a  mechanism 
that  should  permit  a  trustee  to  be 
selected  and  appointed  by  March  31. 
1986.  Once  a  trustee  has  been  appointed, 
only  the  trustee,  and  not  Allied,  would 
have  the  right  to  sell  FPD.  Further,  if  a 
trustee  is  appointed.  Allied  would  be 
required  to  pay  all  of  the  trustee's 
expenses  in  selling  FPD,  and  the 
trustee's  commission  would  be 
structured  to  provide  an  incentive  for  it 
to  complete  the  sale  promptly. 

Until  the  divestiture  required  by  the 
proposed  Final  Judgment  is  completed. 
Allied  would  be  required  to  continue  to 
operate  its  air  turbine  starter  business  in 
active  competition  with  Signal. 
Moreover,  Allied  would  be  required  to 
take  all  steps  necessary  to  assure  that 
proprietary  technology  and  other 
proprietary  business  information 
relating  to  Allied's  air  turbine  starter 
business  or  FPD's  other  business 
operations  is  not  transferred  to  Signal  or 
used  by  Allied  or  Signal  to  compete  with 
any  of  FPD's  businesses. 

Section  VII  of  the  proposed  Final 
Judgment  would  provide  the  United 
States  with  an  opportunity  to  review 
any  proposed  divestiture  before  it 
occurs.  Under  section  VII,  if  the  United 
States  were  to  request  information  to 
assess  a  proposed  divestitiu'e.  Allied 
could  not  consummate  the  divestiture 
until  15  days  after  it  supplied  the 
information.  If  the  United  States  were  to 
object  to  a  divestiture  of  Allied's  air 
turbine  starter  business  proposed  under 
section  IV  of  the  proposed  Final 
Judgment,  the  divestiture  could  not  be 
completed.  If  the  United  States  were  to 
object  to  a  divestiture  of  FPD  proposed 
under  sections  V  or  VI,  the  divestitiue 
could  not  be  completed  unless  approved 
by  the  Court. 

Section  VIII  of  the  proposed  Final 
Judgment  would  require  Allied  to 
provide  the  United  States  with  periodic 
reports  concerning  the  fact  and  manner 
of  its  compliance  with  the  proposed 


Final  Judgment,  and  section  X  would 
allow  the  United  States  to  obtain 
additional  information  and  documents 
relating  to  Allied's  compliance  with  the 
proposed  Final  Judgment 

Finally,  section  XII  would  provide  that 
the  Final  Judgment  woidd  expire  on  the 
third  anniversary  of  Allied's  completion 
of  the  required  divestiture. 

rv.  Remedies  Available  to  Potential 
Private  Litigants 

Secton  4  of  the  Clayton  Act  (15  U.S.C 
15]  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  corut  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and 
reasonable  attorney  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  actions.  Under 
provisions  of  section  5(a]  of  the  Clayton 
Act  (15  U.S.C.  16(a)).  entry  of  the 
proposed  Final  Judgment  would  have  no 
prima  facie  effect  in  any  subsequent 
private  lawsuit  that  may  be  brought 
against  the  defendant 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Hnal 
Judgment 

The  United  States  and  defendant 
Allied  have  stipulated  that  the  proposed 
Final  Judgment  may  be  entered  by  the 
Court  after  compliance  with  the 
provisions  of  the  Antitrust  Procedures 
and  Penalties  act  provided  that  the 
United  States  has  not  withdrawn  its 
consent  The  Act  conditions  entry  upon 
the  Court's  determination  that  the 
proposed  Final  Judgment  is  in  the  public 
interest 

The  Act  provides  a  period  of  at  least 
sixty  (60)  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Jud^noit. 
Any  person  who  wants  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent 
and  respond  to  the  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  Rled  with  die 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be  subitted 
to:  P.  Terry  Lubeck.  Chief.  Intellectual 
Property  Section,  Antitrust  Division  (700 
Safeway),  U.S.  Department  of  Justice. 
Washington,  D.C.  20530. 
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Under  Section  XI  of  the  proposed 
Final  Judgment  the  Court  would  retain 
jurisdiction  over  this  matter  for  the 
purpose  of  enabling  the  United  States  or 
Allied  to  apply  to  the  Court  for  such 
further  orders  or  directions  as  may  be 
necessary  or  appropriate  for  the 
construction,  implementation, 
modification,  or  enforcement  of 
compliance  with  the  Judgment,  or  for  the 
punishment  of  any  violations  of  the 
Judgment. 

Alternatives  to  the  Proposed  Final 
Judgement 

The  proposed  Final  Judgment  would 
provide  all  of  the  relief  requested  by  the 
United  States  in  its  complaint  in  this 
civil  action.  The  proposed  Final 
Judgment  would  require  Allied  to  divest 
its  air  turbine  starter  business  by  the 
end  of  1985  or.  failing  thaV  its  FPD  by 
March  31, 1986.  It  also  would  assure  that 
Allied's  air  tiirbine  starter  business 
would  remain  a  viable  business 
separate  from  Signal  and  an  active 
competitor  to  Signal  in  the  air  turbine 
starter  market. 

Compliance  by  allied  with  the 
proposed  Final  Judgment  and  the 
completion  of  the  divestiture  required  by 
the  Judgment  would  resolve  fully  all  of 
the  competitive  concerns  raised  by  the 
proposed  merger  of  Allied  and  Signal. 
The  United  States  could  have  obtained 
no  better  relief  after  a  full  trial  on  the 
merits.  The  only  alternative  considered 
to  settling  this  action  pursuant  to  the 
proposed  Final  Judgement  was  for  the 
United  States  to  file  suit  and  seek  a 
preliminary  injunction  to  enjoin  Allied's 
merger  with  Signal  until  Allied  had 
completely  divested  itself  of  its  air 
turbine  starter  business.  The  United 
States  rejected  this  alternative  because 
substantial  risk  existed  that  a  court 
might  be  reluctant  to  halt  the  entire 
merger  because  of  a  competitive 
problem  posed  by  a  very  small  part  of 
the  entire  business  operations  of  the  two 
companies,  the  court's  reluctance  to 
grant  a  preliminary  injunction  likely 
would  have  been  substantially 
increased  because  of  AlHed's 
willingness  to  divest  its  air  turbine 
starter  business  cind  its  entire  FPD  if 
necessary. 

Under  the  circimistances,  while  the 
government  believes  that  sound 
responses  to  these  arguments  exist,  it 
determined  that  the  public  interest  in 
pre8er\'ing  competition  in  the  air  turbine 
starter  market  would  be  served  best  by 
obtaining  Allied's  consent  to  an 
enforceable  decree  requiring  it  to  divest 
its  air  turbine  starter  business  and  by 
filing  the  decree  with  the  Court  prior  to 
the  consummation  of  any  part  of  the 
proposed  merger.  Although  the  proposed 


Final  Judgment  may  not  be  entered  until 
the  criteria  established  by  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
18{b)-{h))  have  been  satisfied,  the  public 
will  benefit  immediately  from  the 
safeguards  in  the  proposed  Final 
Judgment  because  Allied  has  stipulated 
to  comply  with  the  terms  of  the 
Judgment  pending  its  entry  by  the  Court. 
The  United  States  believes  that  the 
overriding  public  interest  in  having 
these  enforceable  safeguards  in  effect 
prior  to  consummation  of  any  part  of  the 
proposed  merger  required  that  it  not 
attempt  to  seek  a  preliminary  injunction, 
and  thereby  avoid  the  risk  that  the 
merger  might  be  permitted  to  go  forward 
without  any  enforceable  safeguards  in 
effect. 

Vn.  Determinative  Documents 

There  were  no  documents 
determinative  in  the  formulation  of  the 
proposed  Final  Judgment.  Consequently, 
the  United  States  has  not  attached  any 
such  dociunents  to  the  proposed  Final 
Judgment. 

Dated:  August  2, 1965. 

Respectfully  submitted, 
Kent  Bro«¥ii, 

Attorney,  U.S.  Department  of  Justice, 
Antitrust  Division  (700  Safeway), 
Washington.  D.C.  20530.  (202)  724-7924. 
[FR  Doc.  85-20132  Filed  8-21-85;  8:45  am] 
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Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  {21  U.S.C.  958(h)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior  to 
issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  February  15. 1985,  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Onig 


Raw  Ophm  (9600|~ 


Opium  Plant  Fwm  (9650) _ 

Concanfraaa  ol  Poppy  Sfraw  (»070)- 


Sohadda 


As  to  the  basic  classes  of  controlled 
substances  listed  above  for  which 
application  for  registration  has  been 
made,  any  other  applicant  therefore,  and 
any  existing  bulk  manufacturer 
registered  therefore,  may  file  written 
comments  on  or  objections  to  the 
issuance  of  such  registration  and  may, 
at  the  same  time,  file  a  written  request 
for  a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  conunents,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice, 
1405 1  Street.  NW.  Washington  DC 
20537,  Attention,  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  September  23, 1985. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745- 
43746  (September  23. 1975).  all 
applicants  for  registration  to  import  a 
basic  class  of  any  controlled  substance 
in  Schedule  I  or  II  are  and  will  continue 
to  be  required  to  demonstrate  to  the 
Deputy  Assistant  Administrator  of  the 
Drug  Enforcement  Administration  that 
the  requirements  for  such  registration 
pursuant  to  21  U.S.C.  958(a),  21  U.S.C. 
823(a),  and  21  CFR  1311.42  (a),  (b),  (c), 
(d),  (e),  and  (f)  are  satisfied. 

Dated:  August  14. 1985. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  85-20067  Filed  8-21-85;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration.  Office  of  Records 
Administration. 

action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  once  monthly 


of  all  agency  records  schedules 
(requests  for  records  disposition 
authority)  which  include  records 
proposed  for  disposal.  The  first  notice 
was  published  on  April  1. 1985.  Records 
schedules  identify  records  of  continuing 
value  for  eventual  preservation  in  the 
National  Archives  of  the  United  States 
and  authorize  agencies  to  dispose  of 
records  of  temporary  value.  NARA 
invites  public  comment  on  proposed 
records  disposals  as  required  by  44 
U.S.C.  3303a(a). 

DATE:  Comments  must  be  received  in 
writing  on  or  before  October  21. 1985. 

ADDRESS:  Address  comments  and 
requests  for  single  copies  of  schedules 
identified  in  this  notice  to  the  Records 
Appraisal  and  Disposition  Division 
(NIR),  National  Archives  and  Records 
Administration,  Washington.  DC  20408. 
Requestors  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  parenthesis  immediately 
after  the  title  of  the  requesting  agency. 
Copies  of  the  schedules  are  also 
available  for  public  inspection  during 
the  comment  period  at  the  Office  of  the 
Federal  Register.  Room  8401. 1100  L 
Street.  NW.,  Washington.  DC  20408. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  government  agencies  create 
billions  of  records  in  the  form  of  paper, 
film,  magnetic  tape,  and  other  media.  In 
order  to  control  the  accumulation  of 
records,  Federal  agencies  prepare 
records  schedules  which  specify  when 
the  agency  no  longer  needs  them  for 
current  business  and  what  happens  to 
the  records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future  use.  A  few  schedules  are 
comprehensive:  they  list  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules  cover  only 
one  office,  or  one  program,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules. 

The  monthly  public  notice  identifies 
the  Federal  agencies  and  their 
appropriate  subdivisions  requesting 
disposition  authority,  includes  a  control 
number  assigned  to  each  schedule,  and 
briefly  identifies  the  records  scheduled 
for  disposal.  The  complete  records 
schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Additional  information 
about  the  disposition  process  will  be 
furnished  with  each  copy  of  a  records 
schedule  requested. 
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Schedules  PemBng  Approval 

1.  U.S.  Department  of  Agriculture, 
Forest  Service.  Office  of  Information. 
(NCl-95-83-11).  Routine,  administrative 
and  duplicate  audio-visual  records 
including  photographs,  graphics,  films 
and  video  tapes,  recording,  illustrating 
or  publicizing  the  work  of  the  agency. 

2.  U.S.  Department  of  Agriculture, 
Commodity  Credit  Corporation  (NCl- 
161-85-1).  Records  relating  to 
warehouse  examination  responsibilities, 
including  leases,  licenses,  insurance 
policies,  warehouse  rules,  financial 
statements,  examiners'  weekly 
schedules  and  examination  reports. 

3.  Department  of  Air  Force  (NCl- 
AFU-85-32).  Military  Personnel  Action 
Forms  relating  to  assignments, 
classification,  on-the-job  training,  duty 
status  changes,  and  similar  persoimel 
actions. 

4.  Department  of  the  Army.  Office  of 
the  Adjutant  General  (NCl-AU-85-19). 
Individual  project  maps  and  index  map 
files  pertaining  to  civil  works  projects. 
Related  records  of  this  group  with 
reference  and  research  value  will  be 
accessioned  by  the  National  Archives. 

5.  Central  Intelligence  Agency  {Job 
No.  NCl-263-84-4).  The  CIA  schedule  is 
classified  in  the  interest  of  national 
security  pursuant  to  Executive  Order 
12356  and  is  further  exempt  from  public 
disclosure  pursuant  to  the  National 
Security  Act  of  1947.  50  U.S.C.  403(d)(3). 
and  the  CIA  Act  of  1949,  50  U.S.C.  403g. 

8.  National  Archives  and  Records 
Administration.  Office  of  the  National 
Archives,  Civil  Archives  Division.  (NC2- 
101-84-1).  Records  relating  to  the 
receivership  of  the  First  National  Bank 
of  Detroit,  1933-48,  among  the  records  of 
the  Division  of  Insolvent  National 
Banks.  Office  of  the  Comptroller  of  the 
Currency. 

7.  National  Archives  and  Records 
Administration,  Office  of  the  National 
Archives.  Military  Archives  Division. 
Records  accessioned  from  the 
Department  of  the  Navy,  Bureau  of 
Ships  (NC2-19-85-2).  Routine 
housekeeping  records  not  related  to  the 
primary  mission  of  the  Bureau  of  Ships, 
1940-1945.  • 

8.  Department  of  the  Navy.  Bureau  of 
Medicine  and  Surgery.  Hospital  Corps 
Division  (NCl-NU-83-1).  Incomplete 
series  of  case  files  for  hospital 
personnel,  1884-1910,  containing 
duplicate  copies  of  documents  normally 
found  in  the  official  personnel  files. 

9.  Department  of  the  Navy,  Chief  of 
Naval  Operations.  Naval  Records  and 
Information  Management  Division 
(NCl-NU-84-3).  Comprehensive 
schedule  for  financial  management 


records  accumulated  by  the  Department 
of  the  Navy. 

10.  Department  of  the  Navy,  Chief  of 
Naval  Operations,  Naval  Records  and 
Information  Management  Division 
(NCl-NU-85-5).  Results  recorded  on 
magnetic  tape  of  torpedo  exercise  runs 
at  sea. 

11.  Department  of  the  Navy,  Naval 
Operating  Forces.  Atlantic  Fleet. 
Commander  Carrier  Division  6  (NCl- 
313-85-2).  Administrative  files  (1935-55) 
consisting  of  copies  of  correspondence    ' 
usually  forwarded  to  higher  levels  of 
command. 

12.  Department  of  the  Navy.  Naval 
Operating  Forces,  Atlantic  Fleet. 
Commander  Service  Force  (NCl-31*- 
85-3)  Administrative  files  (1%5) 
consisting  of  memorandums,  printed 
orders  and  directives,  routine  pay  and 
personnel  actions,  and  related 
documents. 

13.  Department  of  the  Navy,  Naval 
Operating  Forces,  Atlantic  Fleet 
Atlantic  Reserve  Fleet  Units  located  at 
Green  Cove  Springs,  Florida;  Orange. 
Texas;  and  Charleston,  South  Carolina 
(NCl-313-85-4).  Admininstrative  Files 
(1947-57)  consisting  of  records  of  routiae 
training  assignments  and  personnel 
transfers,  reports  of  recreational 
activities,  minor  disciplinary  actions. 
and  other  documents  related  to  routine 
operations. 

14.  Office  of  the  Special  Counsel 
Merit  Systems  Protection  Board  (NCl- 
146-85-1).  Case  files  and  other  records. 
in  paper  and  machine-readable  format 
of  the  Special  Counsel  relating  to 
investigations  of  actions  prohibited  by 
civil  service  laws  and  regulations. 

15.  Tennessee  Valley  Authority. 
Office  of  Engineering  {NCl-142-«5-lJ. 
audiovisual  and  textual  records 
documenting  the  results  of  tests  of 
tornado-resistant  barriers  and  pipe 
supports  for  nuclear  generating  plants. 

Dated:  August  16. 1985. 
Frank  G.  Burke. 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  85-20073  Filed  8-21-85:  8:45  am] 

BtLUNQ  CODE  7S1S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Ad  Hoc  Panel  on  Ocsanographic 
Facilities;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92-463.  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Ad  Hoc  Panel  on  Oceanographic 
Facilities. 
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Date  and  time:  September  5  and  6. 1985: 
9:00  a.m.  to  5:00  p.m.  each  day. 

Place:  The  National  Science  Foundation, 
Room  1242B.  1800  G  Street  NW.  Washington. 
DC  20550. 

Type  of  meeting:  Open:  9/5 — 9:00  a.m.  to 
1:00  p.m.  Closed:  Remainder  of  scheduled 
time. 

Contact  person:  Ms.  Sandra  D.  Toye,  Head. 
Oceanographic  Centers  and  Facilities  Section 
(OCFS),  Division  of  Ocean  Sciences,  Room 
613,  National  Science  Foundation, 
Washington.  DC  20550.  Telephone:  202/357- 
7837. 

Summary  minutes:  May  be  obtained  from 
the  contact  person  listed  above. 

Purpose  of  advisory  group:  To  provide 
advice  to  the  Head.  OCFS,  on  the  disposition 
of  proposals  and  recommendation  aHecting 
the  composition  and  distribution  of  the 
academic  rsearch  fleet. 

Agenda:  Open:  Presentations  on  the 
benefits  and  consequences  of  alternative 
actions.  Closed:  To  review  and  evaluate 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b{c),  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF.  on  July 
6.1979. 

Dated:  August  19. 1985. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  85-20077  Filed  8-21-85;  8:45  am] 

BILUNQ  CODE  7S59-01-4I 

NUCLEAR  REGULATORY 

COMMISSION 

Advisory  Committee  on  Reactor 

Safeguards;  Sut>committee  on  General 

Electric  Standard  Safety  Analysis 

Report  (GESSAR  II);  Meeting 

The  ACRS  Subcommittee  on  General 
Electric  Standard  Safety  Analysis 
Report  (GESSAR  II)  will  hold  a  meeUng 
on  September  11, 1985.  Room  1167, 1717 
H  Street.  NW.  Washington.  DC. 

To  the  extent  practical,  the  meeting 
will  be  open  to  public  attendance. 
However,  portions  of  the  meeting  may 
be  closed  to  discuss  proprietary 
information  relating  to  the  GESSAR 
probabilistic  risk  assessment  and  plant 
security. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  September  11, 1985 — 8:30 
a.m.  until  the  conclusion  of  business 


The  Subcommittee  will  continue  its 
review  of  GESSAR  II  for  a  final  design 
approval  applicable  to  future  plants. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchemge  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  General 
Electric  Company,  NRC  Staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1413) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occiured. 

Dated:  August  19. 1985, 

Morton  W.  Ubarkin. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  85-20145  Filed  8-21-85;  8:45  am] 

MLUNQ  CODE  TSMMtl-M 


[Dockat  Ho.  50-352] 

Philadelphia  Electric  Co.  (Umerick 
Generating  Station,  Unit  1);  Order 
Suspending  Operation  AI>ove  5 
Percent  Power 

In  its  Memorandum  and  Order  of 
August  8, 1985,  the  Commission  declined 
to  stay  the  effectiveness  of  the  Atomic 
Safety  and  Licensing  Board's  Fourth 
Partial  Initial  Decision  in  the  Limerick 
operating  license  proceeding  and 
authorized  the  Director  of  the  Office  of 


Nuclear  Reactor  Regulation  to  issue  the 
Philadelphia  Electric  Company 
(Licensee)  a  full-power  operating  license 
for  Unit  1  of  the  Limerick  Generating 
Station.  Accordingly,  the  Director  issued 
Facility  Operating  License  No.  NPF-39 
which,  among  other  things,  authorized 
the  Licensee  to  operate  the  facihty  at 
reactor  core  power  levels  not  in  excess 
of  3,293  megawatts  thermal  (100%  rated 
power).  License  No.  NTF-39  superseded 
Facility  Operating  License  No,  NPF-27, 
which  was  issued  on  October  26, 1984, 
and  which  authorized  the  Licensee  to 
operate  the  facility  at  level's  not  to 
exceed  5%  of  rated  power. 

Limerick  Ecology  Action  and  Thomas 
Martin  appealed  the  Commission's 
decision  and  sought  a  stay  of  the 
Commission's  Order  fi-om  the  United 
States  Court  of  Appeals  for  the  Third 
Circuit.  On  August  15, 1985,  the  court 
stayed  the  Commission's  Order  pending 
further  order  of  the  court.  The  effect  of 
the  court's  order  is  to  suspend  operation 
above  5%  of  rated  power,  pending 
further  order  of  the  court.  The  Licensee 
has  informed  the  NRC  Staff  that  it  is    . 
proceeding  to  reduce  the  power  level  of 
the  facility  to  5%  or  less  of  rated  power. 
The  purpose  of  this  Order  is  solely  to 
effectuate  the  court's  order  and  confirm 
the  Licensee's  actions.  This  Order  will 
be  rescinded  upon  action  of  the  court  to 
lift  its  stay. 

Accordingly,  pursuant  to  sections  103, 
161,  and  186  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the  Court  of 
Appeals'  order  of  August  15. 1985,  it  is 
hereby  ordered  that  ^e  Licensee  shall 
reduce  the  operating  power  level  of  the 
facility  to  5%  or  less  of  rated  power  by 
6:00  p.m..  August  16, 1985,  and  shall  not 
thereafter  operate  Limerick  Unit  1  above 
5%  of  rated  power  until  such  restriction 
is  rescinded  by  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation. 

This  Order  is  effective  upon  issuance. 

Dated  at  Bethesda,  Maryland,  this  16th  day 
of  August.  1985. 

For  The  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  85-20144  Filed  8-21-85:  8:45  am] 

BtLUNO  COOC  7SM-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Establishment  of  Mainstem  Passage 
Advisory  Committee 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
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Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  establishment  of 
Mainstem  Passage  Advisory  Committee. 

summary:  On  August  7, 1985  in 
Portland.  Oregon,  the  Northwest  Power 
Planning  Council  established  the 
Mainstem  Passage  Advisory  Committee 
as  an  advisory  committee  to  the  Council. 
This  notice  describes  the  Committee, 
provides  information  on  how  to  obtain 
notices  of  Committee  meetings,  and 
explains  how  to  request  copies  of  the 
Committee's  charter. 

ADDRESS:  Individuals  and  entities 
wishing  to  receive  notices  of  Committee 
meetings  or  copies  of  the  Committee's 
advisory  committee  charter  should 
contact  Dulcy  Mahar,  Director  of  Public 
.  Information  and  Involvement,  by  writing 
her  at  the  Council's  central  office,  850 
SW.  Broadway,  Suite  1100,  Portland, 
Oregon  97205,  or  by  calling  her  at  (toll- 
free)  1-800-222-3355,  from  Montana. 
Idaho,  Washington  and  California;  (toll- 
free)  1-800-452-2324  in  Oregon;  or  (503) 
222-5161.  The  charter  is  also  available 
for  inspection  and  copying  in  the  public 
reading  room  of  the  Council's  central 
office  at  the  above  address  on 
weekdays  between  8:30  a.m.  and  4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  Ruff,  Hydrologist,  at  (toll-free)  1- 
800-222-3355  from  Montana.  Idaho,  and 
Washington;  toll-free  1-800-452-2342  in 
Oregon;  or  (503)  222-5181  from  other 
states. 

SUPPLEMENTARY  INFORMATION:  The 

Council  recently  established  the 
Mainstem  Passage  Advisory  Committee 
to  assist  the  Council  and  its  staff  with 
technical  issues  related  to  the 
development  of  appropriate  downstream 
fish  passage  objectives  for  hydropower 
dams  on  the  mainstem  of  the  Columbia 
and  Snake  Rivers.  The  Council's  Fish 
and  Wildlife  Program  (Program)  calls  for 
specific  actions  at  mainstem  dams  to 
improve  fish  passage. 

The  Council  expects  the  Mainstem 
Passage  Advisory  Committee  to  focus 
on  alternative  systemwide  and/or 
project-specific  fish  passage  objectives 
by: 

•  Assisting  the  Council  staff  in 
examining  the  proposal(s)  of  the  fish 
and  wildlife  agencies  and  tribes  to 
modify  the  Program's  present  90  percent 
interim  survival  objective  at  mainstem 
dams  operated  by  die  U.S.  Army  Corps 
of  Engineers; 

•  Assisting  the  Council  staff  in 
identifying  alternative  long-term 
mainstem  fish  passage  objectives. 


standards,  or  strategies  which  are 
technically  feasible  and  achievable,  and 
which  provide  varying  levels  of  fish 
protection  at  different  levels  of  impact 
to  the  regional  electric  power  system, 
for  integration  into  development  of 
Program  objectives; 

•  Assisting  the  Council  staff  by 
providing  input  on  the  operative 
parameters  governing  the  mainstem 
passage  portion  of  Program  section  201'8 
system  modeling  effort;  and 

•  Otherwise  advising  the  Council 
staff,  upon  request,  by  identifying 
significant  gaps  in  data  and  scientific 
knowledge  related  to  mainstem  fish 
passage. 

The  Council  established  the 
Committee,  adopted  the  Committee's 
charter  and  selected  the  Committee 
chairman  and  vice-chainnan  during  a 
public  meeting  on  August  7, 1985  in 
Portland,  Oregon.  The  charter  describes 
the  objectives  and  activities  of  the 
Committee,  its  authority,  and  related 
matters.  It  also  contains  rules  for 
Committee  procedures,  meeting  notices, 
public  participation,  minutes,  records, 
conflict  of  interest,  and  reimbursement 
of  certain  Committee  member  expenses. 

According  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (16  U.S.C.  839  et  seg.], 
the  terms  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  1, 1-14) 
apply  "to  the  extent  appropriate"  to  the 
Council's  advisory  committees. 
Edward  Sheets, 
Executive  Director. 
[FR  Doc.  85-20056  Filed  8-21-85;  8:45  am) 

BILLING  COOe  0000-00-M 


POSTAL  RATE  COMMISSION 

Privacy  Act  of  1974;  Revisions  in 
Routine  Uses 

August  le.  1985. 

AGENCY:  Postal  Rate  Commission. 

ACTION:  Notice  of  revisions  in  routine 
uses. 

summary:  Citing  Krohn  v.  Department 
of  Justice.  Civil  No.  78-1536  (D.D.C.. 
March  19. 1984),  The  Office  of 
Management  and  Budget  expressed 
concern  about  agencies'  routine  uses  for 
disclosures  in  support  of  litigation.  Upon 
reviewing  the  Commission's  language  on 
the  subject,  we  are  following  OMB's 
guidelines  and  adopting  the  language  set 
forth  below. 


ROUTINE  uses  OF  RECORDS  MMNTAMEO  M 
THE  SYSTEM,  WCUIDINO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Routine  Use  for  Disclosure  to  the  Department 
of  Justice  for  Use  in  Litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when 

(a)  The  Commission;  or 

(b)  Any  employee  of  the  Commission 
in  his  or  her  official  capacity;  or 

(c)  Any  employee  of  the  Commission 
in  his  or  her  individual  capacity  where 
the  Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
Commission  determine  that  litigation  is 
likely  to  affect  the  Commission,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  ia 
deemed  by  the  Commission  to  be 
relevant  and  necessary  to  the  litigation. 
provided,  however,  that  in  each  case, 
the  Commission  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

Routine  Use  for  Agency  Disclosure  in 
Litigation: 

It  shall  be  a  routine  use  of  records 
maintained  by  the  Commission  to 
disclose  them  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  Commission  is  authorized  to  appear. 
when 

(a)  The  Commission;  or 

(b)  Any  employee  of  the  Commission 
in  his  or  her  official  capacity;  or 

(c)  Any  employee  of  the  Commission 
in  his  or  her  individual  capacity  where 
the  Commission  has  agreed  to  represent 
the  employee;  or 

(d)  The  United  States,  where  the 
Commission  determines  that  litigation  is 
likely  to  affect  the  Commission,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  agency 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation, 
provided,  however,  that  in  each  case, 
the  Commission  determines  that 
disclosure  of  the  records  in  the  court  or 
other  proceeding  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

In  the  routine  uses  of  record  systems 
maintained  by  the  Commission  and 
established  pursuant  to  notice  in  the 
Federal  Register,  the  paragraph 
beginning  with:  "In  the  event  that 
information  in  this  record  system  is 
needed  in  the  course  of  presenting 
evidence  *  *  *."  and  ending  with:  "*  *  *. 
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to  the  appropriate  person  to  use  as 
evidence."  is  therefore  deleted  and 
replaced  by  the  above  langnage. 

By  the  Commission. 
ChailM  L  Clapp, 
Secretary. 

(FR  Doc.  85-20150  FUed  8-21-BS:  &4S  am] 
aiujNO  cooE  77is-ei-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(RdMM  No.  IC-14676;  t1 1-3182] 

Application  and  Opportunity  for 
I  tearing.  Separate  Account  H  of 
Equitable  Variable  Ufa  Inaurance  Co. 

Aujiust  IS,  1985. 

Notice  is  hereby  given  that  Separate 
Account  II  of  Equitable  Variable  Life 
Insorance  Company  ("Applicant").  1285 
Avenue  of  the  Americas,  New  York.  NY 
10019,  registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end.  diversified,  management 
investment  company,  filed  an 
application  on  July  15, 1985,  for  an  order 
of  the  Commission  pursnant  to  Section 
8(0  of  the  Act,  declaring  that  Applicant 
has  ceased  to  be  an  investment 
company.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  are 
refened  to  the  Act  and  the  rules 
thereunder  for  the  applicable  provisions. 

According  to  the  application,  prior  to 
March  22, 1985,  Equitable  Variable  Life 
Insurance  Company  ("EVLICO"). 
depositor  of  Applicant  and  a  wholly- 
owned  subsidiary  of  The  Equitable  Life 
Assurance  Society  of  the  United  States, 
maintained  life  insurance  separate 
accounts,  Separate  Accounts  I  and  II.  as 
separate  open-end  managemeat 
investment  companies,  funding  variable 
life  insurance  contracts  issued  by 
EVLICO.  Separate  Account  I  invested 
primarily  in  common  stocks,  and 
Separate  Account  II  invested  primarily 
in  money  market  instruments.  Applicant 
states  that  the  Hudson  River  Fund.  Inc. 
(the  "Fund")  was  organized  on 
November  9, 1984.  as  a  registered 
management  investment  company  of  the 
series  type,  to  offer  its  shares 
exclusively  to  separate  accounts  of 
EVLICO  and,  conditioned  upon 
obtaining  relief  from  the  Act  and  rules 
thereunder,  to  other  affiliated  or 
unaffiliated  insurance  companies.  The 
Fund  initially  has  two  portfolios:  a 
Common  Stock  Portfolio  and  a  Money 
Market  Portoflio,  which  have  the  same 


investment  policies,  restrictions  and 
objectives  as  Separate  Accounts  I  and 
II,  respectively,  as  amended. 

Ap^icant  further  states  that  the  Fund 
commenced  operation  on  March  22, 
1985,  when,  as  part  of  a  reorganization. 
EVLICO  transferrd  all  of  the  assets  and 
liabilities  of  Separate  Accounts  I  and  II 
to  the  Common  Stock  and  Money 
Market  Portfolios  of  the  Fund, 
respectively,  in  return  for  shares  of 
those  Portfolios  having  an  equivalent 
net  asset  value.  Simultaneously. 
Separate  Account  II,  Applicant  herein, 
was  combined  with  and  into  Separate 
Account  I,  which  was  converted 
recently  into  a  imit  investment  trust. 

Applicant  represents  that  immediately 
preceding  the  reorganization,  at  the 
close  of  business  on  March  21, 1985,  it 
had  a  net  asset  value  equal  to 
$76,253,364.  Applicant  further  represents 
that  the  interests  of  existing 
contractowners  in  the  divisions  of 
Separate  Account  I  are  the  same  as  their 
interests,  respectively,  in  Separate 
Account  I  and  II  immediately  prior  to 
the  reorganization.  Applicant  states  that 
EVLICO  assumed  all  expenses  incurred 
in  effecting  the  reorganization,  and  that 
the  recoganization  did  not  affect  the 
death  benefits,  account  value  or  cash 
surrender  value  under  any  variable  life 
insurance  contract  outstanding,  or  future 
issuances  of  contract  designs  being 
offered,  on  that  date. 

According  to  the  application,  the  plan 
of  reorganization  was  authorized  by  the 
Applicant's  Committee  on  November  7, 
1984,  authorized  by  the  Committee  of 
Separate  Account  I  and  the  Board  of 
Directors  of  the  Fund  on  November  7, 
1984  and  November  18. 1984. 
respectively,  and  approved  by  the 
owners  of  contracts  issued  with  respect 
to  Applicant  and  with  respect  to 
Separate  Account  I  at  special  meetings 
on  February  14, 1985.  An  order  of  the 
Commission  permitting  the 
reorganization  was  granted  on  February 
22, 1985  (Investment  Company  Act 
Release  No,  14391). 

Applicant  represents  that  it  no  longer 
supports  any  contracts  or  exists  as  a 
separate  investment  account  under  the 
Insurance  Law  of  New  York  State,  and 
that  it  is  not  now  engaged  in.  nor  does  it 
propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs.  Applicant 
further  represents  that  it  has  retained  no 
assets,  no  debts  or  other  liabilities,  and 
is  not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant 
states  that,  within  the  past  18  nu>ntks 
and  in  connection  with  the 
reorganization  described  above,  its 


assets  and  liabilities  were  transferred  to 
the  Money  Market  Portfolio  of  the  Fund. 

Notice  is  further  ^ven  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  10. 1985,  at  5:30  pjn„  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pumiant  to 
delegated  authority. 
Shiriay  E.  HoUis. 
Assistant  Secretary. 
(FR  Doc.  85-20066  FiloU  fr-21-8S:  8:45  am] 

MLUNS  CODE  MIO-OI-M 


DEPARTMENT  OF  STATE 

(PubNc  Nettee  844] 

Cartain  Nonimmigrant  Vlaaa;  ValldKy 

Pubhc  Notice  913  of  August  22, 1984 
authorized  consular  officers  to  issue,  in 
their  discretion,  nonimmigrant  visas 
under  section  101(a)(15](B)  of  the 
Immigration  and  Nationality  Act  valid 
for  an  indefinite  period  of  time  to 
otherwise  eligible  nationals  of  the 
countries  listed  in  that  Notice  which 
offer  reciprocal  or  more  liberal 
treatment  to  nationals  of  the  United 
States  who  are  in  a  similar  class. 

This  Notice  adds  Commonwealth  of 
Dominica  to  the  hst  contained  in  Public 
Notice  913  in  order  to  conform  with 
present  reciprocal  or  more  liberal 
treatment  accorded  United  States 
naticHials  in  a  similar  class. 

This  Notice  amends  Public  Notice  913 
of  August  22. 1984  (49  FR  33982). 

Dated:  August  IZ 1985. 
loan  M.  dark. 

Assistant  Secretary  for  ConsuJar  Affairs. 
(FR  Doc.  85-20052  Filed  8-21-8S:  8:45  am] 

MLUNO  CODE  471»4»-M 
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34031 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  43309;  Order  85-S-49] 

Love  Field  Amendment  Proceeding: 
Extension  of  Comment  Period 

Issued  by  the  Department  of 
Transportation  on  the  leth  day  of  August, 
1985. 

In  this  proceeding,  the  Department 
asked  for  comment  on  the  proper 
interpretation  of  the  Love  Field 
amendment  (Sec.  29,  Pub.  L.  96-192). 
That  amendment  limits  air  carrier 
service  at  Love  Field,  Texas. 

The  order  asking  for  comment  (Order 
85-7-65,  dated  July  26, 1985)  set  15  days 
for  comment,  making  them  due  August 
16.  At  the  request  of  several  parties,  this 
order  extends  that  comment  period  until 
August  23  and  allows  a  7-day  period  for 
reply  comments,  making  them  due 
August  30. 

On  August  7,  counsel  for  Southwest 
Airlines  asked  for  a  2-week  extension  of 
the  comment  period,  plus  a  2-week  reply 
comment  period.  Southwest  argued  that: 
(1)  This  matter  is  extremely  complex 
and  should  be  treated  like  the  Japan 
route  proceeding  with  respect  to  the 
amount  of  time  for  comments,  (2)  DOT 
has  been  considering  the  matter  since 
May  30  (when  the  City  of  Dallas  wrote 
the  Secretary  to  ask  her  to  stop 
Continental's  proposed  service),  (3) 
Continental  does  not  appear  to  urgently 
want  to  begin  service,  and  (4)  counsel 
will  be  unavailable  during  the  2-week 
comment  period. 

On  August  9,  counsel  for  the  Dallas-Ft. 
Worth  Parties  wrote  to  support 
Southwest's  request  for  the  same 
reasons  stated  by  Southwest,  adding 
that  the  DFW  Parties  have  been 
preoccupied  by  the  Delta  crash. 

Also  on  August  9,  Continental  wrote 
to  oppose  a  2-week  extension  for 
comments  and  a  2-week  reply  comment 
period.  It  agreed,  however,  to  a  1-week 
reply  comment  period.  Continental 
argued  that:  (1)  The  Dallas  parties  have 
frustrated  efforts  to  begin  service  at 
Love  Field,  (2)  Southwest  now  has  a 
monopoly  there,  and  DOT  did  not 
address  this  issue  at  the  time  of  the 
Southwest-Muse  Acquisition 
Proceeding,  and  (3)  Continental  wants 
to  begin  service,  but  will  need  to  start 
construction  before  operations  can 
begin  and  Love  Field  will  need  to  end 
certain  30-day  leases. 

We  agree  that  some  extra  time  may  be 
needed  by  the  public  to  complete  and 
update  their  argimients,  and  that  a  short 
period  for  reply  comments  would  be 
beneHcial.  Although  arguments  and 
comments  on  this  amendment  have  been 


presented  previously  to  the  Civil 
Aeronautics  Board  and  in  briefs  to  the 
U.S.  Court  of  Appeals  (DC.  Cir.),  we 
want  to  ensure  a  thorough  record  at  the 
Department  and  a  full  opportunity  for  all 
to  present  their  positions  adequately 
and  to  counter  arguments  of  their 
opponents. 

Since  this  issue  has  been  aired 
previously  and  because  of  the  need  to 
clarify  these  restrictions  on  entry  at  a 
large  and  important  market,  we  believe 
that  1  extra  week  plus  a  week  for  reply 
comments  should  be  sufficient  to 
achieve  these  purposes. 

Accordingly: 

1.  The  date  for  filing  of  initial 
comments  is  extended  until  August  23; 
and 

2.  The  date  for  filing  reply  comments 
is  set  on  August  30. 

Jeffrey  N.  Shane, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  85-20088  Filed  8-21-85:  8:45  am] 

BILUNO  CODE  M10-«-H 


Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee; 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  public  meeting. 

summary:  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  will  hold  a  meeting  on 
September  24. 1985,  beginning  at  9:00 
a.m.,  in  Washington,  D.C.,  at  the 
Department  of  Transportation's 
Headquarters  Building,  400  Seventh 
Street.  SW.,  Washington,  DC,  Room 
2230.  The  meeting  is  open  to  the  public. 

The  agenda  includes  the  following 
topics:  the  National  Association  of 
Regulatory  Utility  Commissioners' 
State/Industry  Task  Force 
Centralization  Proposal,  the  National 
Governors'  Association's  Working 
Group  on  State  Motor  Carrier 
Procedures,  status  reports  on  several 
truck-related  congressionally  mandated 
studies,  a  status  report  on  Surface 
Transportation  Assistance  Act  truck 
issues,  and  various  pending  motor 
carrier  safety  issues. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  J.  Stapleton.  Executive 
Director,  National  Motor  Carrier 
Advisory  Committee,  Federal  Highway 
Administration,  HCC-20,  Room  4224, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  426-0834.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET,  Monday 
through  Friday. 


Issued  on:  August  14. 1985. 
LP.  Lamm, 

Depu  ty  Federal  High  way  A  dministrator. 
Federal  Highway  Administration. 

[FR  Doc.  85-20069  Filed  8-21-85;  8:45  am) 

BtLUNQ  COOC  4»10-22-« 


Environmental  Impact  Statement, 
Lansing,  Ml 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 

notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  he 
prepared  for  the  proposed 
reconstruction  of  I-96BL  (Ceder  Street) 
between  Cloverland  Drive  and  Mt.  Hope 
Road  in  Ingham  County  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Thomas  A.  Fort  Jr.,  District 
Engineer,  Federal  Highway 
Administration,  P.O.  Box  10147,  Lansing. 
Michigan  48901,  Telephone  (FTS)  374- 
1879  or  (Commerical)  (517)  377-1879  or 
Mr.  Ross  E.  Lowes,  Manager,  Social  and 
Economic  Studies  Section.  Bureau  of 
Transportation  Planning.  Michigan 
Department  of  Transportation  P.O.  Box 
30050.  Lansing.  Michigan  48909. 
Telephone  (517)  37^-2226. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Michigan  Department  of  transportation, 
(MDOT),  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
reconstruction  of  I-96BL  (Cedar  Street) 
between  Cloverland  Drive  and  Mt.  Hope 
Road,  Ingham  County,  Michigan.  The 
proposed  project  is  approximately  2 
miles  in  length  and  is  needed  to 
adcommodate  current  and  future  traffic 
volimies  and  to  improve  operating 
conditions  and  the  safety  of  the 
traveling  pubUc.  The  present  facility  is 
four  lanes,  has  poor  surface  conditions, 
and  is  deficient  in  capacity.  The 
roadway  is  experiencing  an  increasing 
number  of  accidents  throughout  its 
length. 

Alternatives  under  consideration 
include:  (1)  No  Action;  and  (2) 
Reconstruction  to  five  lanes.  The 
proposed  five-land  alternative  would  be 
constructed  to  five,  11-foot  lanes  and 
require  the  acquisitions  of  additional 
right-of-way  and  displacements. 

Early  coordination  with  a  number  of 
Federal,  State  and  local  agencies  has 
identified  the  more  significant  issues  to 
be  addressed  in  the  EIS.  Accordingly,  no 
agency  scoping  meeting  is  planned  at 
this  time.  A  scoping  docimient  has  t>een 
prepared  identifying  the  alternative  and 
the  social,  economic  and  environmental 
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issues  involved.  This  document  is 
available  to  all  interested  agencies, 
organizations,  and  individuals  on 
request.  A  pre-study  meeting  was  held 
on  June  5, 1985  to  provide  the  public  an 
opportunity  to  discuss  the  proposed 
action.  Comments  on  the  scoping 
document  aiui  issues  identified  are 
invited  from  all  interested  parties. 
Request  for  a  copy  of  the  scoping 
document  or  any  comments  submitted 
should  be  addressed  to  the  above 
contact  persons.  The  closing  date  for 
commpnts  in  November  15, 1985. 
The  Draft  EIS  is  scheduled  for 
completion  in  early  1986  and  will  be 
made  available  for  public  and  agency 
review  and  comment 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  artd  Conslruction.  The  provisions  of 
Executiive  Order  12372  regarding  State  and 
local  inter-govemmenta!  review  of  Federal 
and  federally  assisted  programs  and  proiects 
apply  to  this  program] 

Issued  on:  August  16. 1985. 
Thoinas  A.  Fort.  |r.. 
District  Engineer. 
|FR  Doc.  85-20124  Filed  S-21-BS:  8:45  am] 

BIUJNG  COOE  4ai»-22-M 


Environmental  Impact  Statement; 
Cook  and  Dupage  Counties,  IL 

Correction 

In  FR  Doc.  85-17115.  beginning  on 
page  29293.  in  the  issue  of  Thursday. 
July  18. 1965,  make  the  following 
correction: 

On  page  29293,  third  column,  in  the 

FOR  FURTHER  INFORMATION  CONTACT 

paragraph,  last  line,  the  telephone 
number  should  read  "(312)  884-4393". 

BILUtlG  COOE  «SaS-Ot-« 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 


Dated:  August  14  1985 


The  Department  of  Treasury  has 
submitted  the  fbllowing  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureau(8)), 
for  review  and  clearance  under  the 
Paperworlc  Reduction  Act  of  1980,  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  hsted  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7221, 1201  Constitution 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0090 

Form  Number  IRS  Forms  1040SS, 
1040SS  (NMI),  and  KMO-m 

Type  of  Review:  Revision 

Title:  U.S.  Self -Employment  Tax  Return. 
Self-Employment  Tax  Return  Northern 
Mariana  Islands,  and  Planilla  Para  La 
Declaracion  De  La  Contribucion 
Federal  Sobre  El  Trabajo  Por  Propia- 
Puerto  Rico 

OMB  Number  1545-0099 

Form  Number:  IRS  Form  1065  and 
Schedules  D,  K,  and  D-1 

Type  of  Review:  Revision 

Title:  U.S.  Partnership  Return  of  Income. 
Capital  Gains  and  Losses,  Partners 
Shares  of  Income,  Credits, 
Deductions,  etc^  Partner's  Share  of 
Income,  Credits,  Deductions,  etc. 

OMB  Number:  1545-0238 

Form  Number:  IRS  Form  W-2G 

Type  of  Review:  Revision 

Title:  Statement  for  Recipients  of 
Certain  Gambling  Winnings 

OMB  Number  1545-0087 

Form  Number  IRS  Forms  1040-ES,  1040- 
ES(NR),  1040-ES{ESpanol),  and  1046- 
ES(NMI] 

Type  of  Review:  Extension 

Title:  Estimated  Tax  for  Individuals  (4 
forms)  (1)  U.S.  Citizens  and  Residents. 
(2)  For  Nonresident  Aliens,  (3)  For  Use 
in  Puerto  Rico  (in  Spanish),  and  For 
Use  in  Northern  Mariana  Islands 

OMB  Number  1545^703 


Form  Number  IRS  Form  8007 
Type  of  Review:  Revision 
Title:  Credit  for  Employee  Stock 

Ownership  Man 
Clearance  Officer:  Garrick  Skear:(£02) 

566-6150,  Room  5571, 1111 

Constitution  Avenue,  NW., 

Washington,  DC  20224 
OMB  Reviewer  Robert  Neal  [202]  395- 

6880,  Office  of  Management  and 

Budget,  Room  3206,  New  Executhpe 

Office  Building,  Washington,  DC  20503 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0021 
Form  Number  ATF  F  4567  (5330.4) 
Type  of  Review:  Extension 
Title:  Application  to  Register  As  an 
Importer  of  U.S.  Munitions  Import  List 
Articles 
Clearance  Officer:  Howard  Hood  (202) 
566-7077,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  2228,  Federal 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20228 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Comptroller  of  the  Cuirmicy 

OMB  Number  1557-0014 

Form  Number  OCC  Forms  7029-09 
7029-18.  7028-31.  7026-01  and  7020-01 

Type  of  Review:  Revision 

Title:  Application  to  Organize  a 
National  Bank,  Confidential 
Biographical  and  Financial  Report, 
List  of  Interim  Directors,  Bankers' 
Banks 

Clearance  Officer:  Eric  Thompson, 
Comptroller  of  the  Currency,  5th 
Floor.  L'Enfant  Plaza,  Washington,  DC 
20219 

OMB  Reviewer:  Robert  Neal  (202)  395- 
6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Joseph  F.  Maty, 

Departmental  Reports  Management  Office. 

[FR  Doc.  85-20033  Filed  8-21-86;  8:45  am] 

SILLING  COOC  WtO-Zt-M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunsh«r>e 
Act"  (Pub.   L.  94-409)  5  U.S.C.  552b{e)(3). 
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ROCRAL  DCPOSir  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Monday.  August  26, 
1985,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(6),  (c)(8),  and  (c)(9)(A)(ii). 
of  Title  5.  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Name*  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6).  (c)(8),  and  {c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 
Personnel  actions  regarding 
appointments,  promotions. 


administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  {c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  -  17th  Street 
NW..  Washington,  D.C 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporatioa  at  (202) 
389-4426. 

Dated:  August  19. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
(FR  Doc.  85-20133  Filed  8-19-85;  4:05  pm) 

MLUNG  CODE  S714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  5:47  p.m.  on  Thursday.  August  15, 
1985,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  adopt:  (1)  A 
resolution  (a)  making  funds  available  for 
the  payment  of  insured  deposits  In  Park 
West  Bank.  National  Association, 
Farmers  Branch,  Texas,  which  had  been 
closed  by  the  Deputy  Comptroller  of  the 
Currency,  Office  of  the  Comptroller  of 
the  Currency,  on  Thursday,  August  15, 
1985;  (b)  accepting  the  bid  of  Park  West 
State  Bank,  Farmers  Branch,  Texas,  a 
newly-chartered  State  nonmember  bank, 
for  the  transfer  of  the  insured  and  fully 
secured  or  preferred  deposits  of  the 
closed  bank;  (c)  designating  Park  West 
State  Bank,  Farmers  Branch,  Texas,  as 
the  agent  for  the  Corporation  for  the 
payment  of  insured  and  fully  secured  or 
preferred  deposits  of  the  closed  bank; 
and  (d)  making  funds  available  for  an 
advance  payment  to  uninsured 
depositors  and  other  general  creditors  of 
Park  West  Bank,  National  Association 
equal  to  50  percent  of  their  uninsured 
claims;  and  (2)  an  Order  approving  the 
applications  of  Park  West  State  Bank. 
Farmers  Branch.  Texas,  for  Federal 
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deposit  insurance  and  for  consent  to 
purchase  certain  assets  of  and  assume 
the  liability  to  pay  certain  deposits 
made  in  Park  West  Bank.  National 
Association.  Farmers  Branch.  Texas. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi,  acting  in  the  place  and  stead 
of  Director  H.  Joe  Selby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(6).  (c)(8),  (c)(9MAKii). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act '  (5  U.S.Q  552b{c)(6).  (cM8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  August  19. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  »"»''■■■«■■ 
Executive  Secretary. 
(FR  Doc.  8&-20134  Filed  8-l»-8S:  4:05  pml 

BILUNO  CODE  STM-et-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  \p  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  ajn.  on 
Monday.  August  28, 1985.  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 
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Case  No.  46.295 
Public  Dank.  Detroit,  Michigan 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Super\'i8ion 
with  respect  to  applications,  requests,  or 
actions,  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

No  matters  scheduled. 

The  Meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street.  NW.. 
Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  August  19. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

(FR  Doc.  85-20135  Filed  8-19-«5:  4:06  pm] 
BiUJNQ  CODE  •714-01-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  11:00  a.m.— August  »7. 

1985. 

place:  Hearing  Room  One — 1100  L 

Street,  NW..  Washington.  DC  20573. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Portions 

closed  to  the  public: 

1.  Agreements  Nos.  202-010789  and  202- 
010790:  the  proposed  Israel  Westbound 
Conference  and  Israel  Eastbound  Conference, 
respectively. 

2.  Agreement  No.  207-010791:  the  proposed 
Wallenius/Transroll  Joint  Service  Agreement. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bruce  A.  Dombrowski, 
Acting  Secretary,  (202)  523-5725. 
Bruce  A.  Dombrowski, 

Acting  Secretary. 

[FR  Doc.  85-20185  Filed  8-20-85;  11:21  am] 

BnojNO  cooE  (rao-oi-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
August  28, 1985. 


PLACE:  Marriner  S.  Eccles  Federal 
Resei^e  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  20, 1965.  . 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-20232  Filed  8-20-85;  3:50  pm] 

BIUNC  CODE  6210-01-M 


NATIONAL  MEDIATION  BOARD 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 
September  4. 1985. 

PLACE:  Board  Hearing  Room  8th  Floor, 
1425  K  Street.  NW..  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  months  of  July 
and  August,  1985. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Secretary's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Rowland  K.  Quinn, 
Ir.,  Executive  Secretary.  Tel:  (202)  523- 
5920. 

Date  of  notice:  August  19, 1985. 

Mr.  Rowland  K.  Quinn,  ]t.. 

Executive  Secretary,  National  Mediation 

Board. 

[FR  Doc.  85-20200  Filed  8-20-85;  12:52  pm] 

WLLINQ  CODE  7S5O-01-W 


PAROLE  COMMISSION 

Pursuant  to  the  Government  in  the 
Sunshine  Act  Pub.  L.  94-409  (5  U.S.C. 
Section  552b) 

TIME  AND  date:  Thursday,  August  29, 
1984 — 1:00  p.m.  to  2:00  p.m. 

place:  Room  420-F,  One  North  Park 
Building,  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815,  and  via  a 
conference  telephone  circuit. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Proposed 
revisions  in  the  Parole  Commission's 
rules  concerning  guidelines.  The 
following  were  published  in  the  Federal 
Register  of  June  10, 1985  and  public 
comment  has  been  received  thereon: 

Elimination  of  separate  Youth/NARA 
guidelines,  reduction  of  guideline  ranges 
for  certain  lower  severity-better  risk 
offenders,  changes  in  offense  severity 
examples,  clarification  of  present  policy 
and  improvement  in  the  organization  of 
offense  behavior  examples,  changes  in 
time  actually  served  in  certain 
instances,  a  change  in  handling  of 
administrative  parole  violations 
resulting  in  revocation,  a  change  in 
rescission  guidelines  involving  escape, 
and  other  related  modifications  and 
improvements  in  the  guideline  system. 

In  addition  to  the  above,  revisions, 
additions,  or  deletions  will  be  proposed 
concerning  sexual  conduct  with  minors, 
insider  trading,  transportation  or 
marking  of  explosives,  gambling, 
transportation  of  gambling  equipment, 
drug  abuse,  state  offenses,  weapons  in 
institutions,  and  Indian  tribal  court 
convictions.  Certain  instructions  for 
guideline  usage,  transfers  from 
procedures  to  rules,  and  revisions  in 
examples  or  wording  will  also  be 
proposed  to  improve  consistency  and 
clarity  in  guideline  application. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Peter  B.  Hoffman, 
Director  of  Research.  United  States 
Parole  Commission  (301)  492-5936. 

Dated:  August  20, 1965. 

Joseph  A.  Barry, 

General  Counsel  United  States  Parole 

Commission. 

[FR  Doc.  85-20229  Filed  8-20-85;  3:45  pm] 

WIXINQ  COOE  4410-01-H 


Thursday 
August  22,  1985 


Part  II 


Environmental 
Protection  Agency 

Draft  General  NPDES  Permit  for  Offshore 
Oil  and  Gas  Exploration,  Development, 
and  Production  Activities  Off  Southern 
California;  Notices 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRU-28<5-3] 

Draft  Gsneral  NPDES  Permit  for 
Offshore  Oil  and  Gas  Exploration 
ActivttiM  Off  Southern  California 

AOENCY:  Environmental  Protection 
Agency  (EPA).  Region  9. 

action:  Notice  of  Draft  General  iVPDES 
Permit. 

SUNNIAIIY:  The  Regional  Administrator 
of  Region  9  is  proposing  to  issue  a 
general  NPDES  permit  (NPDES  permit 
No.  CAG280605)  which  would  authorize 
discharges  from  facilities  engaging  in 
exploratory  activities  for  oil  and  gas  in 
specified  Federal  waters  off  Southern 
Cahfomia.  This  permit  would  be 
applicable  to  facilities  included  in  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  with 
the  exception  of  development  and 
production  platforms  (fixed  or  mobile]. 
A  general  NPDES  permit  covering  both 
mobil  exploratory  operations  and 
production  platforms  was  issued  by 
Region  9  on  February  18, 1982  (NPDES 
No.  CA0110516— 47  FR  7312).  This 
permit  was  reissued  on  December  8, 
1983,  for  the  six  month  period  ending 
June  30, 1984  (48  FR  55029). 

Rather  than  reissuing  this  permit 
again,  however.  Region  9  is  proposing  to 
issue  two  general  permits,  one  covering 
mobile  exploratory  operations  (dicussed 
in  this  notice)  and  another  general 
permit  covering  development  and 
production  platforms  (published 
elsewhere  today).  Studies  funded  by 
EPA  pursuant  to  section  403  of  the  Clean 
Water  Act  (CWA)  revealed  a  significant 
difference  in  the  state  of  knowledge 
concerning  the  potential  environmental 
effects  of  exploratory  operations  and 
production  platforms. 

As  discussed  in  section  VI.D,  Region  9 
concluded  that  unreasonable 
degradation  of  the  marine  envirormient 
(as  defined  in  40  CFR  Part  125  Subpart 
M)  would  not  be  expected  from  the  level 
of  exploratory  activity  anticipated 
during  the  life  of  the  permit.  However, 
as  discussed  in  the  Federal  Register 
notice  for  production  platforms.  Region  9 
concluded  that  such  a  determination 
could  not  be  made  for  production 
platforms  based  on  existing  data.  As  a 
result,  different  permit  requirements  are 
appropriate  for  exploratory  operations 
and  production  platforms  and  Region  9 
believes  two  general  permits  should  be 
issued  which  reflect  these  differences. 

General  NPDES  permit  No. 
CAG280605  would  become  effective  on 
publication  following  the  Regions 


consideration  of  public  comments  and 
expire  5  years  from  the  effective  date. 
The  area  to  be  covered  by  the  proposed 
permit  consists  of  those  offshore  tracts 
currently  considered  active  by  the 
Minerals  Management  Service  (MMS) 
and  leased  by  MMS  from  Lease  Sale 
Nos.  35,  48,  53,  68,  73,  80  and  the  1966 
and  1968  Federal  lease  sales. 

The  draft  general  permit  contains 
effluent  limitations  requiring  Best 
Available  Technology  Economically 
Achievable  (BAT)  for  toxic  and 
nonconventional  pollutants  and  Best 
Conventional  Pollutant  Control 
Technology  (BCT)  for  conventional 
pollutants  as  required  by  sections 
301(b)(2)  (A).  (C),  (D).  (E),  and  (F)  of  the 
CWA.  Since  the  Agency  has  not 
promulgated  BAT/BCT  effluent 
limitations  guidelines  for  the  Oil  and 
Gas  Extraction  Point  Source  Category, 
the  effluent  limits  in  the  permit  were 
developed  by  Region  9  using  best 
professional  judgment  (BP))  as 
authorized  by  section  402(a)(1)  of  the 
CWA  and  40  CFR  125.3.  The 
requirements  of  section  403  of  the  CWA 
(Ocean  Discharge  Criteria)  and 
regulations  promulgated  by  EPA 
pursuant  to  section  403(c)  (40  CFR  Part 
125,  Subpart  M)  were  also  included  in 
the  development  of  the  permit  effluent 
limitations  and  other  conditions.  See 
section  VI.D  below.  This  proposed 
permit  does  not  authorize  discharges 
from  facilities  located  in  the  territorial 
seas  of  the  State  of  California  or  any 
body  of  water  landward  of  the  inner 
boundary  of  the  territorial  seas  or  any 
wetlands  adjacent  to  such  waters 
(facilities  in  the  "Onshore"  and 
"Coastal"  subcategories  defined  in  40 
CFR  Part  435). 

As  required  by  section  307(c)(3)(A)  of 
the  Coastal  Zone  Management  Act, 
Region  9  has  certified  the  proposed 
permit  to  the  California  Coastal 
Commission  as  consistent  with  the  State 
Coastal  Zone  Management  Plan 
(CZMP). 

As  required  by  the  Endangered 
Species  Act  (ESA),  Region  9  has 
reviewed  the  effects  of  the  proposed 
discharges  on  endangered  or  threatened 
species  found  in  the  general  permit  area. 
Region  9  has  concluded  that  the 
proposed  discharges  Avould  not 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species  or 
result  fn  the  destruction  or  adverse 
modification  of  their  critical  habitats. 
Pursuant  to  section  7  of  the  ESA.  Region 
9  has  provided  copies  of  the  proposed 
permit  and  fact  sheet  to  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service  and  requested 
a  formal  evaluation  of  this  conclusion. 


The  permit  does  not  authorize 
discharges  from  facilities  defined  in  40 
CFR  122.2  as  "new  sources".  However, 
when  new  source  performance 
standards  (NSPS)  become  effective, 
Region  9  will  issue  new  permits. 

Copies  of  the  fact  sheet  and  draft 
permit  may  be  obtained  from  the 
address  below.  The  administrative 
record  for  this  permit  is  available  for 
public  review  at  Region  9  at  the  address 
listed  below. 

DATES:  Comment  Per/od— Interested 
persons  may  submit  comments  on  the 
draft  general  permit  to  the  Regional 
Administrator  at  the  address  below  no 
later  than  October  7, 1985. 

Public  Hearing:  A  public  hearing  to 
consider  proposed  general  NPDES 
permit  No.  CAG280605  covering 
exploratory  activities  and  also  the 
proposed  general  permit  covering 
development  and  production  activities 
(NPDES  No.  CAG280622)  will  be  held  as 
follows: 

Date:  September  26, 1985. 

Time:  10  a.m.;  2  p.m.;  7:30  p.m. 

Place:  Sheraton  Santa  Barbara  Hotel, 
El  Cabrillo  Room,  2nd  Floor,  1111  East 
Cabrillo  Blvd.,  Santa  Barbara,  CA  93101. 

The  public  hearing  will  be  conducted 
pursuant  to  40  CFR  124.12  and  is  for  the 
purpose  of  receiving  comments  from  the 
public  on  the  proposed  issuance  of  the 
two  general  permits.  All  interested 
persons  are  invited  to  submit  their 
views. 

Oral  statements  at  the  hearing  will  be 
received  and  considered,  but  for 
accuracy  of  the  record  all  important 
testimony  should  be  submitted  in 
writing  so  that  there  will  be  time  for  all 
interested  persons  to  be  heard.  A  record 
of  the  proceedings  will  be  made  for 
consideration  by  Region  9  before  final 
action  is  taken.  It  will  contain  all  written 
and  oral  comments  and  be  available  for 
public  inspection.  Under  NPDES 
regulations  (40  CFR  Part  124)  any 
evidence  or  comment  that  any  person 
wishes  to  rely  upon  to  contest  any 
determination  that  Region  9  may  make 
must  be  submitted  at  the  public  hearing 
or  during  the  comment  period  unless 
good  cause  is  shown  for  not  doing  so. 

ADDRESS:  Comments  should  be  sent  to 
the  Regional  Administrator,  Region  9, 
U.S.  Environmental  Protection  Agency, 
215  Fremont  St.,  San  Francisco,  CA 
94105,  (Telephone  Number  (415)  974- 
8330). 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  DRAFT  PERMrrS  CONTACT: 

Eugene  Bramley,  Region  9,  U.S. 
Environmental  Protection  Agency,  215 
Fremont  Street,  San  Francisco.  CA 
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94105.  (Telephone  Number  (415)  974- 
8330). 

Supplementary  Infonnation  and  Fact 
Sheet 

/.  General  Permits  and  Requests  for 
Individual  NPDES  Permits 

Section  301(a)  of  the  CWA  provides 
that  the  discharge  of  pollutants  is 
unlawful  except  in  accordance  with  the 
terms  of  an  NPDES  permit.  Under  EPA's 
regulations  (40  CFR  122.28).  EPA  may 
issue  a  single  general  permit  to  a 
category  of  point  sources  located  within 
the  same  geographic  area  if  the 
regulated  point  sources: 

(1)  Involve  the  same  or  substantially 
similar  types  of  operations: 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  similar  monitoring 
requirements:  and 

(5)  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  a  general  permit  than 
under  individual  permits. 

In  addition,  under  EPA  regulations  (40 
CFR  122.28(c))  the  Regional 
Administrator  is  required  to  issue 
general  permits  covering  discharges 
from  offshore  oil  and  gas  facilities 
within  the  Region's  jurisdiction.  Where 
the  offshore  area  includes  areas,  such  as 
areas  of  biological  concern,  for  which 
separate  permit  conditions  are  required, 
a  separate  individual  or  general  permit 
may  be  required  by  the  Regional 
Administrator. 

Any  owner  and/or  operator 
authorized  to  discharge  under  a  general 
permit  may  request  to  be  excluded  from 
coverage  under  the  general  permit  by 
applying  for  an  individual  permit  as 
provided  by  40  CFR  122.28(b).  The 
operator  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Director,  Water 
Management  Division.  EPA.  Region  9.  A 
source  located  within  a  general  permit 
area,  excluded  from  coverage  imder  the 
permit  solely  because  it  already  has  an 
individual  permit  (other  than  a  permit 
that  has  been  continued  under  the 
Administrative  Procedure  Act),  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  the 
general  permit.  Upon  revocation  of  the 
individual  permit,  the  general  permit 
shall  apply.  Procedures  for  modification, 
revocation  and  termination  of  general 
permits  are  provided  by  40  CFR  122.62- 
122.64.  As  in  the  case  of  individual 
permits,  violation  of  any  condition  of  a 
general  permit  constitutes  a  violation  of 
the  CWA  that  is  enforceable  under 
section  309  of  the  CWA. 


//.  Geographic  Area  of  the  General 
Permit 

As  noted  earlier,  the  exploratory 
faciUties  general  permit  authorizes 
discharges  on  lease  parcels  in  Federal 
waters  off  Southern  California  currently 
considered  active  by  the  MMS.  Included 
are  tracts  from  Lease  Sale  Nos.  35.  48, 
53,  68,  73,  80  and  the  1966  and  1968 
Federal  lease  sales. 

The  proposed  general  permit  area 
differs  from  the  existing  general  permit 
area  in  two  respects:  (1)  36  new  parcels 
would  be  added  as  authorized  discharge 
sites  to  reflect  recent  leasing  activity  by 
the  MMS  and  (2)  44  parcels  would  be 
deleted  due  to  expiration  of  the  leases. 

Eight  new  tracts  in  the  Santa  Maria 
Basin  were  awarded  by  the  MMS  as  a 
result  of  Lease  Sale  No.  73.  The  lease 
numbers  of  these  parcels  are  P-0503 
through  P-0510,  inclusive.  Twenty-three 
new  tracts  were  awarded  as  a  result  of 
Lease  Sale  No.  80.  The  lease  numbers  of 
these  parcels  are  P-0511  through  P-0517. 
P-0519  through  P-0525  and  P-0527 
through  P-0535. 

Also,  as  a  result  of  a  recent  Supreme 
Court  decision  [Secretary  of  the  Interior 
v.  California,  104  S.  Ct.  656  (January  11. 
1984])  5  tracts  from  Lease  Sale  No.  53 
which  had  been  under  litigation  were 
also  awarded  by  MMS.  The  lease 
numbers  of  these  parcels  are  P-0373 
through  P-0377. 

The  new  parcels  are  in  the  same 
general  area  as  the  parcels  on  which 
discharges  were  previously  authorized. 
The  effects  of  the  proposed  discharges 
throughout  the  entire  area  (new  and  old 
'  parcels)  were  analyzed  in  the  Ocean 
Discharge  Criteria  Evaluation  (see 
section  VI.D)  and  in  the  environmental 
impact  statements  accompanying  the 
lease  sales.  Based  on  a  review  of  these 
documents,  and  the  criteria  for  the 
issuance  of  a  general  permit.  Region  9 
believes  that  facilities  operating  in  the 
area  covered  by  this  proposed  permit 
are  more  appropriately  regulated  by  a 
general  permit  than  by  individual 
permits. 

The  lease  numbers  of  the  parcels 
which  would  be  deleted  are  P-0186.  P- 
0295.  P-0325.  P-0327.  P-0328.  P-0330 
through  P-0345,  P-0347,  P-0350  through 
P-0364,  P-0366,  P-0367,  P-0369.  P-0404. 
P-0405.  P-0410  and  P-0411. 

///.  Covered  Facilities  and  Nature  of 
Discharges 

The  proposed  permit  would  apply  to 
all  exploratory  facilities  ciurently 
operating  in  the  general  permit  area 
complying  vtrith  the  notification 
requirements  of  Pari  I  including  all 
exploratory  facilities  except  new 
sources  entering  the  permit  area  after 


the  effective  date  of  the  permit. 
Exploratory  operations  are  defined  as 
those  operations  involving  drilling  to 
determine  the  nature  of  potential 
hydrocarbon  reserves  and  do  not 
include  drilling  of  wells  once  a 
hydrocarbon  reserve  has  been  defined. 
The  following  twelve  discharges  may 
result  from  these  sources: 

Discharge  001 — Drilling  Muds  and 
Cuttings  and  Washwater 

Drilling  mud  is  defined  as  any  fluid 
sent  down  the  hole  including  gelling 
compounds,  weighting  agents,  and  any 
specialty  products,  from  the  time  a  well 
is  begun  until  final  cessation  of  drilling 
in  that  hole.  There  are  two  basic  types 
of  muds,  water-based  and  oil-based. 
Water-based  muds  are  usually  mixtiu-es 
of  fresh  water  or  sea  water  %vith  clays. 
Oil-based  muds  (includes  invert 
emulsion  muds)  are  mixtiu-es  of  diesel  or 
mineral  oil  and  clays  with  water  or 
brine  emulsified  in  the  oil. 

Drilling  muds  are  used  in  both 
exploration  and  development  drilling  to 
maintain  hydrostatic  pressure  control  in 
the  well,  lubricate  the  drilling  bit  and 
remove  drill  cuttings  irom  the  well  Oil- 
based  muds  are  used  for  special  drilling 
requirements  such  as  tightly 
consolidated  subsurface  formations, 
water  sensitive  clays,  and  shales. 
Specific  needs  of  a  drilling  program  may 
require  other  additives  in  the  drilling 
muds. 

Drill  cuttings  are  mineral  particles 
generated  by  drilling  into  subsurface 
geologic  formations.  Drill  cuttings  are 
carried  to  the  surface  of  the  weU  with 
the  circulation  of  the  drilling  muds  and 
separated  from  the  fluids  on  the  drilling 
vessel  by  sobds  separation  equipment 
(screens  and  shakers).  The  washwater  is 
used  to  clean  the  drill  cuttings  prior  to 
discharge.  Drilling  mud.  and  oil  and 
additives  if  used,  remain  with  the  drill 
cuttings  after  the  solids  separation 
equipment  These  materials  are  removed 
from  the  cuttings  to  ensure  compliance 
with  discharge  limitations. 

Discharge  002 — ^Well  Completion  and 
Treatment  Fluids 

Well  completion  fluids  are  low  solids 
drilling  fluids  used  to  drill  into  the 
hydrocarbon  producing  zone  and 
complete  the  well.  The  solids  content  of 
normal  drilling  muds  may  damage  the 
porous  rock  of  the  production  zone.  WeU 
treatment  fluids  are  used  to  increase  the 
rate  of  flow  of  hydrocarbons  from  a  well 
already  in  production. 

Discharge  003 — ^Deck  Drainage 

This  discharge  includes  water 
resulting  from  platform  washings,  deck 


washing,  tank  cleaning  operations,  and 
runoff  from  curbs,  gutters,  and  drains 
including  drip  pan*  and  work  areas. 

Discharge  004— Sanitary  Wastes 

Sanitary  wastes  inchide  hnman  body 
waste  discharged  from  toilets  and 
urinals. 

Discharge  005— Domestic  Wastes 

Domestic  wastes  tndade  materials 
discharged  from  sinks,  showers, 
laundries,  and  galleys.  All  galley  wastes 
are  macerated  before  flushing. 

Discharge  006— Desalinizata'on  Unit 
Discharge 

Desalinization  unit  discbarge  means 
any  wastewater  associated  with  the 
process  of  creating  fresh  water  (for 
various  purposes  on  the  dhUahip]  frt>m 
seawater. 

Discharge  007— CooMng  water 

Cooling  water  means  onde-through, 
non-contact  cooling  water. 

Discbarge  006 — Uncontaminated  Bilge 
Water 

Uncontaminated  bilge  water  is  water 
that  enters  the  lower  holds  of  the  vessel 
and  accumulates  in  the  bilge  areas. 

Discharge  009— Uncontaminated  Ballast 
Water 

Ballast  water  is  water  used  by  a 
drilling  vessel  to  maintain  proper 
stability. 

Discharge  010— Excess  Cement 

Excess  cement  is  unused  cement 
discharged  after  a  well  cementing 
operation.  Cement  is  used  to  bond  the 
casing  (large  diameter  steel  pipe)  to  the 
wall  of  the  hole.  The  casing  prevents  the 
caving  in  of  the  hole. 

Discharge  Oil — Blow-Out  Preventer 
(BOP)  Control  Huid 

Blow-out  preventer  fluid  is  a  mixture 
of  water  and  1-2%  hydraulic  fluid 
(generally  ethylene  glycol  and  water) 
vented  at  the  ocean  floor  during  periodic 
testing  of  the  blow-out  preventer  system 
as  required  by  the  Minerals 
Management  Service. 

Discharge  012— Fire  Control  System 
Test  Water 

Fire  control  system  test  water  is  sea 
water  discharged  during  periodic  testing 
of  the  fire  control  system. 

IV.  Notification  Requirements  for 
Commencement  and  Termination  of 
Operations 

Written  notification  of 
commencement  (A  operations  must  be 
provided  to,  and  received  by,  the 
Regional  Administrator  at  least  fourteen 
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(14)  days  prior  to  initiation  of  disdiarges 
(Part  I).  This  notification  must  be 
providied  for  each  cfaill  site  and  most 
identify  the  pomittee  (either  the  owner 
of  the  exploratory  drillsiDp  or  the 
leaseholder)  assuming  responsibility  for 
compliance  with  the  permit 
ModiHcations  of  the  notification  may  be 
made  (such  as  a  change  in  driDing 
location  or  drillship  to  be  used)  provided 
the  revised  notification  is  received  by 
the  Regional  Administrator  at  least 
forty-eight  (4a  hours)  prior  to  initiation 
of  discharge.  Permittees  shall  also  notify 
the  Regional  Administrator  within 
twenty-eight  (28)  days  up«i  termination 
of  discharges  at  each  location. 

For  operations  on  parcels  for  which  a 
biological  survey  is  required  by 
Minerals  Management  Service  (MMS) 
lease  stipulation,  the  biological  smvey 
report  and  the  plan  of  exploration  must 
be  provided  to  Region  9  prior  to 
initiation  of  discharges.  Initiation  of 
discharge  under  the  permit  may  not 
begin  until  Region  9  has  reviewed  the 
survey  report  and  the  proposed 
operations,  and  has  determined  that  this 
general  permit  is  appropriate  for  the 
proposed  discharges,  and  has  notified 
the  permittee  in  writing  of  this 
determination. 

V.  Statutory  Basis  for  Permit  Conditions 

Sections  301(b),  304.  308.  401,  402,  and 
403  of  the  CWA  provide  the  basis  for  the 
permit  conditions  contained  in  the  draft 
permit  The  general  requirements  of 
these  sections  fall  into  three  categories, 
w^ch  are  described  below.  A 
discussion  of  the  basis  for  specific 
permit  conditions  follows  in  Part  VL 

A.  Technology-Based  Effluent 
Limitations 

1.  PBT  Effluent  Limitations.  The  CWA 
requires  particular  classes  of  industrial 
dischargers  to  meet  effluent  limitations 
established  by  EPA.  EPA  promulgated 
effluent  limitations  guidelines  requiring 
Best  Practicable  Control  Technology 
Currently  Available  (BPT)  for  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  Part  435.  Subpart  A)  on  April  13. 
1979  (44  FR  22060). 

BPT  effluent  limitations  guidelines 
require  "no  discharge  of  free  oil"  for 
discharges  of  deck  drainage,  drilling 
muds,  drill  cuttings,  and  well  treatment 
fluids.  This  limitation  requires  that  a 
discharge  shall  not  cause  a  film  or  sheen 
upon  or  discoloration  on  the  surface  irf 
the  water  or  adjoining  shorelines  or 
cause  a  sludge  or  emulsion  to  be 
deposited  beneath  the  surface  of  the 
water  or  upon  adjoining  shorelines  (40 
CFR  435.11(d)).  The  BPT  effluent 
limitations  guideline  for  sanitary  waste 


requires  that  the  concentration  of 
chlorine  be  maintained  as  close  to  1  mg/ 
1  as  possible  in  discharges  from 
facilities  housing  ten  or  more  persons. 
For  facilities  continuously  manned  by 
nine  or  fewer  persons  or  only 
intermittently  manned  by  any  number  of 
persons,  the  BPT  effluent  limitations 
guideline  requires  no  discharge  of 
floating  solids. 

2.  BA  T  and  BCT  Effluent  Limitations. 
All  permits  issued  after  July  1, 1984.  are 
required  by  Section  301(b)(2I  of  the 
CWA  to  contain  effluent  limitations  for 
all  categories  and  classes  of  point 
sources  which:  (1)  Control  toxic 
poHutants  (40  CFR  401.15)  through  the 
use  of  Best  Available  Technology 
Economically  Achievable  (BAT)  and  (2) 
represent  Best  Conventional  Pollutant 
Conti-ol  Technology  (BCT).  BCT  effluent 
limitations  apply  to  conventi'onal 
pollutants  (pH,  BOD,  oil  and  grease, 
suspended  solids,  and  fecal  coliform). 
BAT  and  BCT  effluent  limitations  must 
be  at  least  as  stringent  as  BPT 
limitations  since  they  are  intended  by 
the  CWA  to  represent  a  higher  level  of 
treatment.  Permits  in  effect  after  July  1. 
1987,  must  impose  effluent  limitations 
which  control  nonconventioiuil 
pollutants  hy  means  of  BAT. 

BAT  and  BCT  effluent  limitations 
guidelines  and  New  Source  Performance 
Standards  (NSPS)  are  currently  under 
development  by  the  EPA  Industrial 
Technology  Division  and  will  be 
proposed  in  the  near  future  for  the 
Offshore  Subcategory.  In  the  absence  of 
effluent  limitations  guidelines  for  the 
Offshore  Subcategory,  permit  conditions 
must  be  established  using  best 
professional  judgment  (BPJ)  procedures 
(40  CFR  122.43. 122.44,  and  125.3).  This 
proposed  permit  incorporates  BAT  and 
BCT  effluent  limitations  based  on 
Region  9'8  best  professional  judgment. 

As  required  by  section  304(b)(2)(B)  of 
the  CWA,  in  developiiig  the  BPj/BAT 
permit  conditions.  Region  9  considered: 
The  age  of  equipment  and  facilities 
involved,  the  process  employed,  the 
engineering  aspects  of  the  application  of 
various  types  of  control  techiiiques, 
process  changes,  the  cost  of  achieving 
such  effluent  reduction,  non- water 
quality  environmental  impact  (including 
energy  requirements),  and  such  other 
factors  as  the  Regional  Administrator 
deems  appropriate. 

The  type  of  equipment  and  processes 
employed  in  exploratory  drilling 
operations  are  well  known  to  Region  9. 
Region  9  has  previously  issued  general 
and  numerous  individual  permits  for 
such  operations.  The  administrative 
records  for  this  permit  and  the  earlier 
permits  thoroughly  discuss  the  types  of 
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equipment,  facilities  and  processes 
employed  in  exploratory  drilling 
operations.  Any  costs  of  achieving  the 
effluent  limitations  and  any  non-water 
quality  environmental  impacts  were  also 
evaluated  and  a  discussion  of  such 
evaluations  in  presented  below  with 
respect  to  any  limitation  where 
applicable. 

As  required  by  section  304(b)(4)(B)  of 
the  CWA,  Region  9  considered  the  same 
factors  in  determining  BPJ/BCT  permit 
conditions,  but  with  one  exception. 
Rather  than  considering  "the  cost  of 
achieving  such  effluent  reduction,"  any 
BCT  determination  includes 
"consideration  of  the  reasonableness  of 
the  relationship  between  the  costs  of 
attaining  a  reduction  in  effluents  and  the 
effluent  reduction  benefits  derived,  and 
the  comparison  of  the  cost  and  level  of 
reduction  of  such  pollutants  from 
publicly  owned  treatment  works  to  the 
cost  and  level  of  reduction  of  such 
pollutants  from  a  class  or  category  of 
industrial  sources."  BCT  effluent 
limitations  cannot  be  less  stringent  than 
BPT;  therefore,  if  the  candidate  BCT 
technologies  fail  the  BCT  "cost  test," 
BCT  effluent  limitations  are  set  equal  to 
BPT. 

Region  9's  evaluation  of  the  BAT 
factors,  as  discussed  above  is  also 
applicable  to  BCT,  as  well  as  Region  9"8 
best  professional  judgment 
determinations  of  BPT  in  instances 
where  there  is  no  BPT  effluent  limitation 
guideline  for  a  particular  waste  stream. 
With  respect  to  the  BCT  "cost  test,"  all 
BCT  limitations  for  this  proposed  permit 
are  equal  to  the  BPT  effluent  limitations 
guidelines  or  to  Region  9's  best 
professional  judgment  determinations  of 
BPT.  Therefore,  no  incremental  cost 
would  be  incurred. 

B.  Ocean  Discharge  Criteria 

Section  403  of  the  CWA  requires  that 
an  NPDES  permit  for  a  discharge  into 
marine  waters  located  seaward  of  the 
inner  boundary  of  the  territorial  seas  be 
issued  in  accordance  with  guidelines  for 
determining  the  degradation  of  the 
marine  environment.  These  guidelines, 
referred  to  as  the  Ocean  Discharge 
Criteria  (40  CFR  Part  125,  Subpart  M), 
and  section  403  are  intended  to  "prevent 
unreasonable  degradation  of  the  marine 
environment  and  to  authorize  imposition 
of  effluent  limitations,  including  a 
prohibition  of  discharge,  if  necessary,  to 
ensure  this  goal"  (45  FR  65942.  October 
3. 1980). 

If  EPA  determines  that  the  discharge 
will  cause  unreasonable  degradation,  an 
NPDES  permit  will  not  be  issued.  If  a 
determination  of  unreasonable 
degradation  cannot  be  made  because  of 
a  lack  of  sufficient  information,  EPA 


must  then  determine  whether  a 
discharge  will  cause  irreparable  harm  to 
the  marine  environment  and  whether 
there  are  reasonable  alternatives  to  on- 
site  disposal.  To  assess  the  probability 
of  irreparble  harm,  EPA  is  required  to 
make  a  determination  that  the 
discharges,  operating  under  appropriate 
permit  conditions,  will  not  cause 
permanent  and  significant  harm  to  the 
environment  during  a  monitoring  period 
in  which  additional  information  is 
gathered.  If  data  gathered  through 
monitoring  indicate  that  continued 
discharge  may  cause  unreasonable 
degradation,  the  discharge  must  be 
halted  or  additional  permit  limitations 
established. 

The  determination  of  unreasonable 
degradation  must  be  based  on  the 
following  factors:  Quantities, 
composition,  and  potential  for 
bioaccumulation  or  persistence  of  the 
pollutants  discharged;  potential 
transport  of  such  pollutants;  the 
composition  and  vulnerability  of 
biological  communities  exposed  to  such 
pollutants;  the  importance  of  the 
receiving  water  area  to  the  surrounding 
biological  community;  the  existence  of 
special  aquatic  sites:  potential  impacts 
on  human  health;  impacts  on 
recreational  and  commercial  fishing; 
applicable  requirements  of  approved 
Coastal  Zone  Management  Plans; 
marine  water  quality  criteria  developed 
pursuant  to  section  304(a)(1)  of  the 
CWA;  and  other  relevant  factors. 

C.  Section  308  of  the  Clean  Water  Act 

Under  Section  308  of  the  CWA  and  40 
CFR  122.44(i)  the  Administrator  must 
require  a  discharger  to  conduct 
monitoring  to  determine  compliance 
with  effluent  limitations  and  to  assist  in 
the  development  of  effluent  limitations. 
Region  9  has  proposed  several 
monitoring  requirements  for  the  effluent 
limitations  proposed  in  this  permit,  as 
listed  in  section  VI. 

VI.  Specific  Permit  Conditions 

A.  Approach 

The  determination  of  appropriate 
conditions  for  each  discharge  was 
accomplished  through: 

(1)  Consideration  of  technology-based 
effluent  limitations  to  control 
conventional  pollutants  under  BCT; 

(2)  Consideration  of  technology-based 
effluent  limitations  to  control  toxic  and 
nonconventional  pollutants  under  BAT; 
and 

(3)  Evaluation  of  the  Ocean  Discharge 
Criteria  assuming  conditions  in  parts  (1) 
and  (2)  were  in  place. 

Discussions  of  the  specific  effluent 
limitations  and  monitoring  requirements 


derived  from  (1)  through  (3)  appear 
below  in  Parts  B.  through  D.  For 
convenience,  these  conditioiu  and  the 
regulatory  basis  for  each  are  cross- 
referenced  by  discharge  in  the  following 
table: 


OiKtwo*  and  parmil  conMon 

SlaMory 

OrMmg  Mudt  «id  CuttngK 

No  fTM  ol _ _....   _ 

BCT. 

No  floating  KM* 

BCT 

No  otMMMd  mudi  and  MaodM* 

BCT. 

ad  cuttingL 

Mud  toxicity  limit _ _ 

BAT. 

BAT. 

No  dtoaal  axcapi  m  ipoUing  opar- 

BAT. 

aliona. 

Rafnoval  of  50  tiUt  on  aach  sida 

SaOian  304  (BMP^ 

oldlaaalpil. 

Hg/Cd  iimilt  in  baiila _ 

BAT 

Montoring  for  malait  and  toncity... 

Secttman. 

Monitonng  o<  votuma  dtochargad... 

Secaon308. 

mventory  o«  addad  lubstanoaa 

Section  306. 

LPC  raquramanta   in   vidnily  ct 

SuCtanXaifH. 

Channal  lilandi  (Marina  Sandu- 

^'y- 
Notification    priorf    to    final    rfla- 

Sadtansoe. 

charga  upon  oonvtation  of  mrat. 

Reopenar  dauaa __ _. 

Section  403(c). 

Wan      Complatnn     A     TfaaHiianl 

fHuids: 

No  (raa  oil 

BCT. 

Monitoring  of  dtocfiarga  rata 

Sacion  aOS. 

Inventory  of  added  autistancas 

sacaonaoa. 

Ocfc  Drainage: 

No  free  oil ._ 

BCT 

Monitonng  of  discharge  rale _ 

SacaonSOS. 

Limits  on  dopersants.  surlactants 

Sactian  304  (BMP). 

and  datargants- 

Sanitary  Wastes: 

No  floating  sokds..    

BCT. 

Chlonne  10  mg/1  (ladWaa  with 

BCT. 

more  than  10  people)  to  control 

fecal  coKform. 

Monitoring  of  docharge  rate 

Section  308. 

MaxHTum   chlonne   concamratan 

BAT. 

of  10  mg/1 

Domestic  Wastes; 

No  firvttjng  ootids 

BCT 

Monitonng  of  discharge  rata 

Section  soa 

Miacellanaous  Discharges: 

No  free  oil 

BCT 

Monnoring  of  (Sscharge  rale _.. 

SectK>n30a. 

AN  Discharges 

No  halogenatad  phenoli  -    ~ 

BAT 

No  floatmg  sdids 

BCT. 

B.  BCT  Requirements 

1.  Free  Oil  and  Oil-Based  Muds  and 
Cuttings.  No  discharge  of  free  oil  is 
permitted  from  discharges  authorized  by 
the  permit.  Region  9  has  determined  that 
the  BPT  effluent  limitations  guideline  of 
no  discharge  of  free  oil  from  the 
discharge  of  deck  drainage,  drilling 
muds,  drill  cuttings,  and  well  treatment 
fluids  should  apply  to  other  discharges, 
including  uncontaminated  bilge  water, 
uncontaminated  ballast  water. 
desalinization  unit  discharge,  non- 
contact  cooling  water,  excess  cement 
slurry,  blowout  preveftter  fluid,  and  fire 
control  system  test  water.  Thus,  the  no 
free  oil  limitation  is  Region  9's  best 
professional  judgment  determination  of 
BPT  controls  for  these  discharges.  They 
have  been  subject  to  a  no  free  oil 
limitation  in  previous  permits  issued  by 
Region  9,  and  past  practices  have  not 
resulted  in  violations  of  this  limitation. 
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No  technology  performance  data 
available  to  Region  9  indicate  that  a 
more  stringent  standard  is  appropriate 
at  this  time.  Region  9  has  proposed  BCT 
effluent  limitations  equal  to  the  BPT 
level  of  control  and.  as  such,  these 
proposed  limitations  impose  no 
incremental  costs. 

As  discussed  above,  the  BCT  effluent 
limitation  on  free  for  drilling  muds  is 
equal  to  the  BPT  limitation.  The 
discharge  of  oil-based  drilling  muds 
(with  oil  as  the  continuous  phase  and 
water  as  the  dispersed  phase]  is 
therefore  prohibited  since  oil-based 
muds  would  violate  the  BCT  effluent 
limitation  of  no  discharge  of  free  oil.  The 
discharge  of  drill  cuttings  associated 
with  oil-base  mud  is  also  prohibited  due 
to  the  likelihood  of  violation  of  this 
same  limit. 

The  monitoring  requirement  for 
determining  compliance  with  the 
effluent  limitation  on  free  oil  is  in  most 
instances  a  visual  observation  of  the 
receiving  water.  However,  the  static 
sheen  test  is  required  for  monitoring  free 
oil  in  mud  and  cuttings  discharges 
(which  are  the  discharges  with  the 
greatest  likelihood  of  oil  contamination] 
and  also  for  discharges  002-004  if  they 
occur  at  night.  The  static  sheen  test 
involves  mixing  effluent  with  ambient 
seawater  in  a  test  container  and 
subsequently  observing  whether  or  not  a 
sheen  appears  on  the  surface.  The 
specific  procedure  is  found  in  "Static 
Sheen  Test"  (U.S.  Environmental 
Protection  Agency,  1985b}.  The  sheen 
test  requirement  is  being  proposed  for 
the  following  reasons:  (1)  Region  9 
believes  that  the  test  is  reliable,  (2)  the 
test  is  an  improvement  over  the 
alternate  method  of  simply  making 
visual  observations  in  the  receiving 
water  and  (3]  the  test  can  be  conducted 
prior  to  discharge. 

2.  Floating  solids.  The  BCT  prohibition 
on  floating  solids  is  equal  to  the  BPT 
level  of  control  for  sanitary  wastes.  As 
with  the  free  oil  limitations,  Region  9 
has  determined  that  the  BPT  effluent 
limitations  guideline  of  no  discharge  of 
floating  solids  from  the  discharge  of 
sanitary  wastes  should  apply  to  all  other 
discharges  as  well.  Thus,  the  no  floating 
solids  limitation  is  Region  9's  best 
professional  judgment  determination  of 
BPT  Umitations  for  these  discharges. 
They  have  been  subject  to  this  limitation 
in  previous  permits  issued  by  Region  9, 
and  past  practices  have  not  resulted  in 
violations  of  this  limitation.  No 
technology  performance  data  available 
to  Region  9  indicate  that  a  more 
stringent  standard  is  appropriate  at  this 
time.  Therefore,  Region  9  has 
determined  that  the  BCT  effluent 


limitation  on  floating  sohds  from  these 
discharges  is  equal  to  the  BPT  level  of 
control.  As  such,  the  extension  of  this 
limitation  to  all  discharges  will  involve 
no  incremental  cost 

3.  Chlorine.  The  requirement  of 
maintaining  residual  chlorine  levels  as 
close  as  possible  to,  but  no  less  than  1 
mg/l  in  sanitary  waste  discharges  for 
facilities  manned  by  10  or  more  people 
is  a  BCT  determination  equal  to  BPT. 
There  is  therefore  no  incremental  cost  to 
the  industry.  The  chlorine  residual  is 
limited  as  a  BCT  pollutant  to  control  the 
conventional  pollutant  fecal  coliform. 

The  proposed  permit  also  provides 
that  any  facility  using  a  marine 
sanitation  device  that  complies  with 
pollution  control  standards  and 
regulations  under  Section  312  of  the 
CWA  shall  be  deemed  to  be  in 
compliance  with  permit  limitations  for 
sanitary  waste  discharges,  until  such 
time  as  the  device  is  replaced  or  is 
found  not  to  comply  with  such 
standards  and  regulations. 

C.  BAT  Requirements 

1.  Mud  Toxicity  Limit,  a. 
Determination  of  Mud  Toxicity  Limit. 
For  compliance  with  the  BAT 
requirements  of  section  301(b)  of  the 
CWA,  Region  9.  based  on  best 
professional  judgment,  is  proposing  an 
overall  toxicity  limit  for  discharged 
drilling  muds.  This  limit  is  a  minimum 
single  (i.e.,  no  sample  to  be  less  than)  96 
hourLCio  of  30.000  ppm  for  the 
suspended  particulate  phase  (SPP). 
Discharge  of  muds  with  96  hour  LC»» 
concentrations  less  than  30,000  ppm 
would  constitute  noncompliance  with 
the  permit  and  could  lead  to 
enforcement  action  by  EPA.  A  toxicity 
limit  was  selected  for  compliance  with 
BAT  requirements,  rather  than  separate 
limits  on  individual  mud  constitutents. 
because  of  the  complexity  of  drilling 
mud  formulations.  The  bioassay 
procedure  to  be  used  to  determine 
compliance  with  the  limit  is  "Drilling 
Fluids  Toxicity  Test"  (U.S. 
Environmental  Protection  Agency, 
1985a).  The  test  organism  specified  in 
this  bioassay  procedure  is  Mydisopsis 
bahia. 

In  developing  the  proposed  toxicity 
limit.  Region  9  reviewed  the  basic 
formulations  of  muds,  and  the  specialty 
additives,  including  lubricants,  which 
are  commonly  used  in  offshore  drilling 
activities.  The  toxicity  of  these 
components,  and  the  factors  relating  to 
technology  and  cost  which  were 
evaluated  pursuant  to  section 
304(b)(2)(B)  of  the  CWA,  are  discussed 
below. 

An  extensive  review  of  offshore 
drilling  practices  has  demonstrated  that 


there  are  eight  basic  formulations  of 
water-based  drilling  muds  in  use.  These 
muds  have  been  termed  "generic  drilling 
muds."  The  lower  95%  confidence  limit 
LCm  (worst-case  bioassay  result)  for  the 
generic  muds,  as  determined  by  recent 
testing  at  EPA's  Gulf  Breeze  Laboratory, 
occurred  at  30,000  ppm  (Duke  and 
Parrish,  1984).  Therefore,  the  proposed 
toxicity  limit  represents  the  most 
stringent  96  hour  LC50  which  would 
allow  each  generic  mud  to  be 
discharged. 

Region  9  has  also  reviewed  the  types 
of  specialty  mud  additives  which  have 
been  used  in  waters  offshore  CaHfomia 
in  the  last  two  years  and  the  degree  to 
which  these  additives  affect  overall  mud 
toxicity.  The  review  showed  that 
additives  are  available  which  can  be 
combined  with  generic  muds  to  meet  the 
proposed  toxicity  limit  and  which  can 
still  perform  nearly  all  specialty 
functions  needed  by  operators. 
Moreover,  Region  9  has,  from 
inspections  and  Discharge  Monitoring 
Reports  (DMR's),  reviewed  whole  muds 
actually  used  in  offshore  operations  and" 
the  results  demonstrated  that  9  out  of  10 
would  meet  the  proposed  toxicity  limit. 
Therefore,  Region  9  has  concluded  that 
mud  formulations  with  LCu's  greater 
than  30,000  ppm  are  adequate  to  perform 
drilling  functions  in  the  vast  majority  of 
cases. 

Of  the  specialty  additives 
occasionally  needed  in  drilhng 
operations,  lubricating  additives  are 
generally  believed  to  have  the  greatest 
potential  for  increasing  mud  toxicity. 
Duke  and  Parrish  (1984)  found  a  strong 
correlation  between  diesel  oil  content  in 
drilling  muds  and  overall  mud  toxicity. 
These  authors  further  determined  that 
mineral  oil,  while  also  increasing  mud 
toxicity,  is  substantially  less  toxic  than 
diesel  oil. 

Drilliifg  mud  lubricants  are  used  for 
two  purposes,  torque-reduction  and 
spotting.  For  torque-reduction, 
lubricants  are  added  to  the  entire  mud 
system  to  reduce  &iction  between  the 
drillstring  and  the  wall  of  the  hole.  If  a 
portion  of  the  drillstring  becomes  stuck 
against  the  wall  of  the  hole,  a  spotting 
operation  is  usually  needed. 

At  a  national  meeting  sponsored  by 
EPA  in  Denver,  Colorado  (June  11-12, 
1984),  industry  representatives  indicated 
that  mineral  oil  is  an  adequate 
substitute  for  diesel  for  torque-reduction 
purposes.  (Technical  Resources,  1984a). 
Therefore,  because  substitute  products 
are  acknowledged  by  industry  to  be 
available,  the  proposed  permit  prohibits 
the  discharge  of  drilling  muds  in  which 
diesel  oil  is  added  as  a  torque-reducing 
lubricity  agent  (Condition  IIAJ(h)J.  This 
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prohibition  on  the  discharge  of  diesel  oil 
is  discussed  further  in  Section  VI.C.2. 

In  a  spotting  operation,  diesel  or 
mineral  oil  is  normally  added  to  only  a 
small  fraction  of  the  mud  system.  The 
mud  containing  the  oil  is  then  pumped  to 
the  stuck  portion  of  the  drilistring  where 
the  additional  lubricity  of  the  mud  frees 
the  pipe.  Under  the  proposed  permit, 
upon  completion  of  the  spotting 
operation,  the  diesel  oil-contaminated 
mud  or  "pill."  and  a  buffer  zone  around 
the  pill,  is  removed  from  the  mud  system 
for  onshore  disposal.  However,  some 
amount  of  residual  diesel  may  remain  in 
the  mud  system  due  to  di^usion  of  the 
pill. 

Diesel  oil  has  been  the  product  of 
choice  for  use  in  a  pill  due  to  its  ready 
availability  at  the  facility  although  use 
of  mineral  oil  is  becoming  more  common 
as  a  substitute  for  diesel  in  spotting 
operations.  Pniett  II  (1984)  provides 
some  examples  of  the  successful  use  of 
mineral  oil  for  spotting  off  Southern 
California.  In  view  of  the  limited 
operational  data  in  Region  9  offshore 
waters,  however,  the  proposed  permit 
authorizes  the  discharge  of  muds 
containing  residual  diesel  from  spotting 
operations  provided  the  follov^mg 
conditions  are  met:  (1)  The  diesel  pill 
and  a  minimum  of  50  barrels  of  mud  on 
each  side  of  the  diesel  pill  and 
associated  cuttings  are  removed  from 
the  mud  system  and  not  discharged,  and 
(2)  the  overall  mud  toxicity  limit  is  not 
violated  by  the  remaining  mud.  The 
requirement  for  mud  removal  is 
established  pursuant  to  NPDES  permit 
regulations  at  40  CFR  122.44(k)  (best 
management  practices).  Compliance 
with  the  toxicity  limit  must  be 
demonstrated  by  bioassay  data  from 
mud  samples  taken  from  the  mud 
system  immediately  prior  to  and 
subsequent  to  pill  removal 

In  addition  to  the  technology-related 
factors  discussed  above,  in  developing 
the  proposed  mud  toxicity  limit,  Region 
9  considered  the  costs  associated  with 
achieving  effluent  reduction.  In  this 
context.  Region  9  evaluated  the  costs  of 
land  disposal  of  all  drilling  muds.  In  a 
study  of  alternatives  to  on-site  disposal, 
Sobotka  &  Company  (1984)  estimated 
that  such  costs  could  exceed  7.5%  of  the 
total  cost  of  an  exploratory  drilling 
operation  (assuming  $100,000/day  for 
such  operation).  Region  9  has 
determined  from  this  study  that  to 
require  land  dispoal  of  all  drilling  muds 
would  be  economically  burdensome, 
and  would  be  accompanied  by  adverse 
impacts  such  as  port  congestion,  truck 
and  workboat  emissions,  and  strain  on 
the  available  capacity  of  land  disposal 
sites.  Therefore.  Region  9  has  concluded 


that  land  disposal  of  all  drilling  muds 
would  not  be  an  appropriate  BAT 
requirement 

Region  9  believes,  however,  that  the 
proposed  toxicity-based  limit  minimum 
96  hour  LCm  of  30,000  ppm  (SPP).  is 
economically  achievable  where  the  cost 
of  barging  muds  to  shore  would  be  only 
infrequently  incurred.  As  discussed 
previously,  data  from  Region  9 
inspections  and  DMR's  indicate  that  90% 
of  the  tested  whole  muds  which  had 
actually  been  used  in  drilling  operations 
would  meet  the  proposed  toxicity  limit 
Therefore,  even  if  10%  of  all  drilling 
muds  had  to  be  barged  to  shore  for 
disposal,  the  aggregate  cost  to  the 
industry  would  amount  to  only  .75% 
(assuming  a  linear  relationship  between 
cost  and  barging  frequency).  In  addition. 
Region  9  believes  that  through  product 
substitution  and  more  operator 
experience  with  new  additives,  the 
number  of  mud  systems  requiring  land 
disposal  can  be  further  reduced,  thereby 
resulting  in  still  lower  costs. 

When  Region  9  originally  solicited 
comments  for  proposals  being 
considered  for  a  toxicity  limit  for 
discharged  drilling  muds  in  July,  1964, 
industry  representatives  claimed  that  a 
limit  of  30,000  ppm  was  too  stringent  in 
that  it  would  not  allow  the  discharge  of 
muds  containing  mineral  oil  in  needed 
concentrations.  Region  9  has  reviewed 
the  use  of  mud  lubricants  off  Southern 
California  in  the  last  two  years  and 
believes  that  this  claim  is  exaggerated. 

In  1984.  Duke  and  Parrish  conducted  a 
study  in  which  mineral  oil  in 
concentrations  of  1.  5.  and  10%  was 
added  to  generic  muds  #2  and  #8. 
Toxicity  tests  revealed  that  at  a 
concentration  of  1%,  the  96  hour  LCm's 
(SPP)  for  muds  #2  and  #8  were  134,000 
ppm  and  71.000  ppm  respectively,  well 
above  the  toxicity  limit  in  the  proposed 
permit.  At  a  concentration  of  5%,  the 
LCm's  for  these  muds  were  18.000  ppm 
and  9,000  ppm  respectively,  slightly 
below  the  proposed  limit.  However, 
Region  9's  records  of  mud  usage  on  the 
California  OCS  show  that  mineral  oil,  or 
additives  containing  mineral  oil,  are 
seldom  needed  at  concentrations  greater 
than  approximately  1%.  Therefore, 
compliance  with  the  proposed  toxicity 
limit  should  be  attainable  for  the  vast 
majority  of  drilling  operations,  including 
those  for  which  lubricity  additives  are 
needed. 

THUMS  Long  Beach  Co.  (operated  by 
a  consortium  of  major  oil  companies),  in 
a  recent  request  for  modification  of 
Ocean  Dumping  Permit  OD  82-01  (ocean 
disposal  of  drilling  muds  and  cuttings), 
conducted  bioassays  on  typical  and 
"worst  case"  muds  needed  for  the 


company's  extensive  drilling  program  in 
Long  Beach  Harbor.  The  "worst  case" 
mud  contained  constituents,  including 
lubricants  and  other  additives,  at 
concentrations  which  the  company  itself 
estimated  would  be  adequate  for  all 
foreseeable  drilling  requirements. 
Nevertheless,  the  96  hour  LCm  for  even 
the  "worst  case"  mud  was  35.000  ppm. 
in  compliance  with  the  toxicity-based 
limit  proposed  in  this  permit  These 
results  support  the  Region's  conclusion 
that  muds  more  toxic  than  authorized 
for  discharge  by  this  proposed  permit 
should  rarely  be  needed  in  drilling 
operations. 

As  noted  above.  Region  9  considers 
the  proposed  toxicity  limit  to  be 
economically  achievable  even  if  a  small 
number  of  operations  must  barge  muds 
to  shore  for  disposal.  Therefore,  Region 
9,  using  best  professional  judgment  has 
determined  that  the  proposed  minimum 
96  hour  LCm  of  30.000  ppm  is  an 
appropriate  toxicity  limit  for  drilling 
muds  which  takes  into  consideration  the 
need  for  lubricity  and  other  additives. 

b.  Compliance  with  Mud  Toxicity 
Limit.  Under  the  existing  BPT  general 
permit  Region  9  has  approved  numerous 
speciality  additives  based  on  bioassay 
data  and  informed  offshore  operators  of 
these  determinations.  This  regulatory 
approach  has  allowed  operators  to  use 
these  approved  additives  in  drilling 
operations  without  conducting 
additional  bioassays.  One  drawback  to 
this  approach,  however,  is  that 
operators  might  combine  several 
moderately  toxic  additives  (individually 
approvable)  in  one  mud  and  thereby 
exceed  the  permit's  overall  toxicity 
limit.  In  order  to  limit  the  possibility  of 
such  occurrences.  Region  9  is  proposing 
two  levels  of  approval  for  specialty 
additives,  general  and  conditional: 

(1)  Additives  with  LCm  >  100,000  ppm 
(SPP)  when  tested  in  a  reference  mud  at 
the  maximum  usage  rate  would  be  listed 
as  acceptable  for  general  use  and 
discharge.  The  reference  mud  to  be  used 
for  these  tests  is  the  lighdy  treated 
lignosulfonate  mud  (generic  mud  #7) 
which  has  been  the  most  commonly 
used  reference  mud  to  date. 

(2)  Additives  where  the  LCm  is  greater 
than  30.000  ppm  and  less  than  100.000 
ppm  would  be  conditionally  listed  as 
acceptable,  contingent  upon  the 
additive's  not  being  used  in  conjtmction 
with  other  additives  which  in 
combination  could  result  in  violation  of 
the  permit's  oversil  toxicity  limit 

It  should  be  noted  that  the  above 
provisions  pertaining  to  specialty 
additives  would  apply  only  to  generic 
muds  #2-&  The  overall  mud  toxicity 
limit  in  the  permit  is  based  on  the 
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toxicity  of  mud  #1  with  no  specialty 
additives  included.  However,  this  does 
not  preclude  the  use  of  specialty 
additives  in  mud  #1.  Sudi  additives 
could  be  included  in  mud  #1  if  the 
additives  did  not  increase  the  toxicity  of 
the  mud  (i.e.  the  toxicity  of  the  additive 
is  lower  than  the  toxicity  of  the  mud 
which  would  be  replaced),  or  if  the  basic 
components  of  mud  #1  were  used  at 
concentrations  lower  than  the  maximum 
allowed  concentration  to  offset  the 
effects  of  specialty  additives. 

In  all  instances,  regardless  of  whether 
an  additive  is  listed  as  acceptable  for 
general  use  or  is  conditionally  accepted, 
the  discharger  will  be  responsible  for 
demonstrating  compliance  with  the 
whole  mud  toxicity  limit.  Estimates  of 
joint  toxicity  for  muds  containing 
conditionally  accepted  additives  may  be 
made  using  Equation  (1)  from  Sprague 
and  Logan  (1979): 


(1) 


Where 

LC,  is  the  96  hour  LCso  of  the  generic  mud 

including  mud  additives  in  ppm 
Ci  is  the  concentration  of  the  ith  additive  in 

ppm 
LC,  is  the  96  hour  LCm  of  the  ith  additive  in 

ppm 
C,  is  the  concentration  of  the  generic  mud  in 

ppm 
LC,  is  the  96  hour  LCso  of  the  generic  mud  in 

ppm 

The  above  regulatory  approach  to 
mud  additive  regulation  offers  the 
following  advantages: 

(1)  Since  the  LCso  of  most  specialty 
additives  is  greater  than  100,000  ppm. 
general  listing  of  acceptability  for 
discharge,  following  an  initial  bioassay, 
could  be  given  for  most  additives  to  be 
discharged,  thus  providing  desirable 
flexibility  for  operators. 

(2)  It  is  unlikely  that  violations  of  the 
permit's  whole  mud  toxicity  limit 
[minimum  of  30.000  ppm)  would  result 
from  the  combination  of  additives 
acceptable  for  general  use  and 
discharge.  For  example,  if  it  is  assumed 
that  (a)  LCio  of  the  reference 

mud  =  500.000  ppm.  (b)  mud  constituent 
toxicity  is  additive  according  to  the 
above  equation,  and  (c)  additive  usage 
by  weight  is  small  relative  to  the  basic 
mud  constituents,  four  specialty 
additives  with  LCm  =  100.000  ppm  each 
used  at  its  maximum  concentration 
would  be  necessary  to  produce  a  mud 
with  an  overall  LCm  approximating  the 
permit  limit  of  30,000  ppm.  This 
calculation  proceeds  by  first 


determining  LQ  for  each  additive  using 
the  Sprague  and  Logan  formula.  In  the 
above  example  assuming  additive  usage 
of  2  Ibs/bbl  in  a  10  lbs/gal  mud.  LC, 
would  be  594  ppm.  Four  such  additives 
included  in  a  generic  mud  (LC,= 500,000 
ppm)  would  produce  a  mud  with  an  LCm 
of  29,400  ppm. 

Greater  assurance  that  the  permit's 
whole  mud  toxicity  limit  would  not  be 
violated  could  be  obtained  by  increasing 
the  minimum  LC«o  for  listing  additives  as 
acceptable  for  general  use.  However, 
Region  9  believes  that  100.000  ppm  is  a 
reasonable  minimum  which  would  allow 
general  acceptance  of  most  additives 
and  also  provide  a  high  degree  of 
assurance  that  the  permit's  overall 
toxicity  limit  would  not  be  exceeded  by 
muds  in  actual  use.  Listing  and  toxicity 
information  for  mud  additives  may  be 
obtained  from  Region  9  at  the  above 
address. 

The  proposed  permit  requires  a 
demonstration  of  compliance  with  the 
overall  toxicity  limit  for  each  mud 
system  which  is  used  and  discharged. 
The  term  "mud  system"  refers  to  the 
major  types  of  drilling  muds  which  are 
used  during  the  drilling  of  a  single  well. 
For  example,  drilling  would  probably 
commence  with  a  spud  mud  for  the  first 
several  hundred  feet.  Then  a  seawater 
gel  mud  might  be  used  to  a  depth  of 
about  1.000  feet.  Subsequently  a  lightly 
treated  lignosulfonate  mud  might  be 
used  to  a  depth  of  around  5.000  feet. 
Finally,  a  freshwater  lignosulfonate 
system  might  be  used  for  the  remainder 
of  the  drilling  operation  to  a  depth  of 
about  15,000  feet.  Typically  a  bulk 
discharge  of  1,000  to  2.000  barrels  of 
mud  occurs  when  the  mud  system  is 
changed.  It  is  at  these  times  that 
compliance  with  the  permit's  toxicity 
limit  must  be  demonstrated.  The  bulk 
discharges  are  the  highest  volume  mud 
discharges  and  will  include  all  specialty 
mud  components  added  to  each  mud 
system.  As  such.  Region  9  believes  that 
the  bulk  discharges  are  the  most 
appropriate  discharges  for  which  to 
require  a  demonstration  of  compliance 
with  the  toxicity  limit.  In  the  above 
example  four  such  demonstrations 
would  be  required  for  the  drilling  of  the 
well. 

Except  for  the  final  mud  system  used 
at  the  time  maximum  well  depth  is 
reached,  this  demonstration  may  consist 
of  toxicity  calculations  as  discussed 
above,  exclusive  use  of  generic  muds 
and  additives  listed  as  acceptable  for 
general  use  or  an  acutal  mud  bioassay. 
A  bioassay  is  required  for  the  final  mud 
discharge  irrespective  of  mud 
composition.  This  is  the  time  when  the 
maximum  mud  toxicity  is  likely  to  be 
reached  due  to  the  increased  need  for 


specialty  additives  at  greater  depths. 
Given  the  uncertainties  of  the  methods 
for  estimating  mud  toxicity.  Region  9 
believes  that  at  least  one  actual 
bioassay  per  well  should  be  required. 
The  bioassay  procedure  to  be  used  is 
"Drilling  Fluids  Toxicity  Test"  (U.S. 
Environmental  Protection  Agency. 
1985a). 

2.  Diesel  oil.  As  discussed  above,  the 
proposed  permit  prohibits  the  discharge 
of  diesel  oil  as  a  torque-reducing 
lubricity  additive.  Diesel,  which  is 
sometimes  added  to  a  water-based  mud 
system,  is  a  complex  mixture  of 
petroleum  hydrocarbons,  known  to  be 
highly  toxic  to  marine  organisms  and  to 
contain  numerous  toxic  and 
nonconventional  pollutants.  While  this 
limitation  thereby  controls  the  toxic  as 
well  as  nonconventional  pollutants 
present  in  diesel.  the  Agency's  primary 
concern  is  to  control  the  toxic 
pollutants.  The  pollutant  "diesel  oil '  is 
being  used  as  an  "indicator"  of  the 
listed  toxic  pollutants  present  in  diesel 
oil  which  are  controlled  through 
compliance  with  the  effluent  limitation. 
The  technology  basis  for  this  limitation 
is  product  substitution  of  less  toxic 
mineral  oil  for  diesel  oil. 

The  Agency  selected  "diesel"  as  an 
"indicator"  as  an  alternative  to 
establishing  limitations  on  each  of  the 
specific  toxic  and  nonconventional 
pollutants  present  in  the  diesel- 
contaminated  waste  streams.  The  listed 
toxic  pollutants  found  in  various  diesel 
oils  include  naphthanlene,  benzene, 
ethylbenzene,  phenanthrene,  toluene, 
fluorene,  and  phenoL  Diesel  oil  may 
contain  from  20  to  60  percent  by  volume 
aromatic  hydrocarbons.  The  li^t 
aromatic  hydrocarbons,  such  as 
benzenes,  naphthalenes,  and 
phenanthrenes,  constitute  the  most  toxic 
major  components  of  petroleimi 
products.  Mineral  oils,  with  their  lower 
aromatic  hydrocarbon  content  and 
lower  toxicity,  contain  lower 
concentrations  of  toxic  pollutants  than 
do  diesel  oils.  Diesel  oil  also  contains  a 
number  of  nonconventional  pollutants, 
including  polynuclear  aromatic 
hydrocarbons  such  as 
methylnapthalene, 
dimethylnaphthalene, 
methylphenanthrene,  and  other 
alkylated  forms  of  each  of  the  listed 
toxic  pollutants. 

Region  9  believes  that  the  limitations 
achieved  by  product  substitution  or  land 
disposal  of  contaminated  muds  and 
cuttings  represent  the  technically 
feasible  and  economically  achievable 
BAT-level  of  control  for  the  various 
toxic  pollutants  to  be  controlled. 
Establishing  limitations  on  these 
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pollutant  parameters  as  indicator 
pollutants,  avoids  the  costly  and 
technically  complex  requirement  of 
complying  with  specific  limitations  on 
each  of  the  toxic  pollutants.  Monitoring 
and  analyzing  all  waste  streams  to 
confirm  compliance  with  specific 
effluent  limitations  for  each  of  the  toxic 
pollutants  is  not  considered  by  Region  9 
to  be  economically  justiHed  at  this  time. 

3.  Mercury  and  Cadmium 
Contamination  ofBarite.  The  proposed 
permit  limits  mercury  and  cadinium  as 
trace  contaminants  in  barite  to  1  mg/kg 
and  2  mg/kg,  respectively  (Condition 
II.A.l(g]).  Barite  is  mined  from  either 
bedded  or  vein  deposits.  The  bedded 
deposits  are  characterized  by 
substantially  lower  concentrations  of 
heavy  metal  contaminants  such  as 
mercury  and  cadmium  (Nelson,  Lui,  and 
Sommers,  I960;  Kramer,  Grundy  and 
Hammer,  1980).  By  limiting  the  mercury 
and  cadmium  in  barite,  the  proposed 
permit  also  serves  to  limit  the 
concentrations  of  the  other 
contaminants  as  well.  The  numerical 
values  for  the  limits  were  based  on  data 
in  the  above  references  and  in  Technical 
Resources,  Inc.  (1984d)  while  allowing 
for  a  reasonable  variability  in  the 
quality  of  bedded  deposits.  Compliance 
with  this  limit  is  achievable  through 
product  substitution,  i.e.  the  utilization 
of  uncontaminated  sources  of  barite  for 
offshore  purposes  in  place  of 
contaminated  sources. 

According  to  data  collected  by  the 
EPA  Industrial  Technology  Division, 
nearly  half  of  the  barite  consumed  in  the 
United  States  is  produced  in  the  Battle 
Mountain,  NV  area  which  is  a  source  of 
bedded  or  uncontaminated  barite.  Since 
offshore  usage  of  barite  constitutes  only 
25%  of  total  domestic  barite  usage,  an 
adequate  supply  of  uncontaminated 
barite  would  be  available  for  offshore 
usage  nationwide  if  only  V^  of  the 
Nevada  source  were  dedicated  to 
offshore  uses.  It  is  preferable  from  an 
environmental  point  of  view  to  use  the 
uncontaminated  barite  for  offshore 
operations  where  the  mud  is  discharged 
and  to  use  the  contaminated  barite 
onshore  where  the  mud  is  land 
disposed. 

At  a  workshop  sponsored  by  EPA  In 
Santa  Barbara,  CA  (July  27-29, 1984),  an 
industry  representative  indicated  that 
all  Southern  California  offshore 
operators  are  already  using  the  Nevada 
barite  for  their  drilling  mud  (Technical 
Resources,  Inc.,  1984b).  This  is 
apparently  due  to  the  proximity  of  the 
Nevada  source  to  Southern  California. 
In  view  of  this  fact,  Region  9  believes 
that  the  proposed  limitation  should  be 
economically  achievable  and  not 


disruptive  to  the  barite  market.  It  should 
also  be  noted  that  the  Nevada  barite  is 
high  density  barite  and  need  not  be 
blended  with  other  barite  to  achieve 
specifications. 

4.  Prohibition  of  Chrome 
Lignosulfonate.  The  proposed  permit 
prohibits  the  discharge  of  chrome 
lignosulfonate  (Condition  II.A.l(j))  in 
order  to  prevent  the  discharge  of  the 
toxic  pollutant  chromium.  Substitutes 
for  chrome  lignosulfonate  are  available 
(such  as  iron  or  calcium  lignosulfonate) 
which,  according  to  Region  9's  mud 
usage  records,  are  already  in  use  by 
approximately  two-thirds  of  California 
C>CS  operators.  Region  9  recognizes  that 
chrome  lignosulfonate  may  have 
advantages  over  other  legnosulfonates 
such  as  stability  over  a  greater 
temperature  range.  However,  given  the 
widespread  use  of  substitutes  for 
chrome  lignosulfonate.  Region  9  believes 
that  this  prohibition  has  been 
demonstrated  to  be  technologically  and 
economically  achievable. 

5.  Other  toxic  and  nonconventional 
compounds.  The  discharge  of 
halogenated  phenol  compounds  (a  class 
of  compounds  which  includes  several 
toxic  pollutants)  is  prohibited  in 
accordance  with  a  Minerals 
Management  Service  Operations  Order. 

As  noted  previously,  the  existing  BPT 
guidelines  require  a  residual  chlorine 
concentration  in  the  sanitary  discharge 
of  at  least  1  mg/1  which  is  to  be 
maintained  as  close  to  1  mg/1  as 
possible.  This  requirement  is  being 
proposed  as  a  BCT  limit  for  this  draft 
permit  also  (for  control  of  the 
conventional  pollutant  fecal  coliform). 
JRB  Associates  (1984)  concludes  that  the 
impacts  from  the  chlorine  in  the  sanitary 
discharge  should  be  small  due  to  rapid 
dilution  and  the  low  volume  of  the 
discharge.  Nevertheless,  to  minimize  the 
potential  effects  of  chlorine  in  this 
discharge,  Region  9  is  also  proposing  a 
maximum  chlorine  residual  of  10  mg/1  as 
a  BAT  limit.  Past  DMR's  in  Region  9 
show  that  the  vast  majority  of  offshore 
operators  consistently  comply  with  the 
proposed  maximimi  chlorine  limit. 
Compliance  by  all  operators  should  be 
easily  achievable  through  better 
operation  and  housekeeping  of  existing 
facilities. 

D.  Requirements  Based  on  the  Ocean 
Discharge  Criteria  Evaluation 

As  noted  previously,  the  general 
NPDES  permit  authorizing  discharges 
from  offshore  oil  and  gas  exploration, 
development  and  production  facilities 
off  Southern  California  was  originally 
issued  on  February  18, 1982  (47  FR  7312). 
The  term  of  the  permit  was  two  years 
with  an  expiration  date  of  December  31, 


1983.  On  December  8, 1983.  Region  9 
reissued  the  permit  for  an  additional  6 
month  period  ending  on  June  30, 1964  (48 
FR  55029).  Region  9  concluded  in  both 
permit  issuances  that  the  authorized 
discharges  would  not  cause 
uiu^asonable  degradation  of  the  marine 
environment.  The  conclusions  were 
based  on  the  limited  duration  of  the 
permits,  the  limited  extent  of  offshore 
activity  anticipated  during  the  terms  of 
permits  and  the  fact  that  the  permitted 
facilities  would  be  subject  to  effluent 
limitations,  monitoring  requirements  and 
other  conditions  contained  in  the  permit 
Short-term  permits  were  issued  because 
Region  9  believed  that  additional 
information  was  necessary  concerning 
longer-term,  cumulative  effects  of  the 
discharges  prior  to  issuance  of  a  normal 
5  year  permit.  The  issuance  of  the  short- 
term  permits  also  provided  additional 
time  for  ongoing  and  new  studies  to  be 
completed  which  would  assess  the 
longer-term  and  cimiulative  effects  of 
permitted  discharges. 

Many  of  these  studies  have  not  been 
completed.  Since  the  reissuance  of  the 
last  Region  9  OCS  general  permit  the 
National  Research  Council  (NRC) 
completed  a  major  assessment  of  the 
fate  and  effects  of  drilling  muds  and 
cuttings  discharges  into  the  marine 
environment  including  long  term 
cumulative  effects  (NRC  1983).  The 
NRC  sfudy  draws  from  the  many 
laboratory  and  field  studies  which  have 
been  conducted  in  recent  years.  The 
report  concludes  that  the  risks  to  the 
marine  environment  are  small  from 
individual  operations  such  as  a  single 
exploratory  drilling  operation.  However, 
the  study  failed  to  conclude  that 
"massive  development"  of  an  offshore 
oil  Held  would  not  cause  significant 
degradation  of  the  marine  environment 

Considerable  drilling  activity  is 
projected  for  offshore  California  in  the 
coming  years  particularly  in  the  western 
Santa  Barbara  Chaimel  and  Santa  Maria 
Basin.  MMS  has  estimated  that  a  total  of 
74  exploratory  wells  and  751 
development  wells  would  be  drilled  in 
the  proposed  general  permit  area  during 
the  term  of  the  permit 

EPA  has  funded  two  additional 
studies  in  an  effort  to  determine  whether 
this  expected  level  of  offshore  activity 
would  or  would  not  cause  unreasonable 
degradation  of  the  marine  environment 
An  Ocean  Discharge  Critereia 
Evaluation  (ODCE)  was  performed  bv 
JRB  Associates  of  Seattle,  WA  (JRB 
Associates,  1984).  This  study  was 
supplemented  by  a  hazard  assessment 
prepared  by  Dr.  Gary  Petrazzuolo  in 
which  the  long-term  cumulative  effects 
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of  mud  and  cuttings  discharges  are 
evaluated  (Teclmical  Resources,  Inc., 
1984c).  These  studies  concluded  that 
discharges  accompanying  production 
platforms  could  cause  unreasonable 
degradation  unless  additional  controls 
are  imposed  in  the  permits.  However, 
the  analyses  did  conclude  that 
unreasonable  degradation  would  not  be 
expected  from  exploratory  operations 
projected  during  the  term  of  the  permit. 
As  noted  previously,  the  NRC  reached  a 
similar  conclusion  regarding  exploratory 
operations  in  its  extensive  review  of  the 
effects  of  mud  and  cuttings  discharges  in 
the  marine  environment.  In  view  of  the 
results  of  these  studies  and  after 
reviewing  other  information,  studies  and 
documents  in  the  administrative  record 
for  general  NPDES  permit  No. 
CAOIIOSIB.  Region  9  has  concluded  that 
the  proposed  mud  and  cuttings 
discharges  from  exploratory  operations 
would  not  cause  unreasonable 
degradation  of  the  marine  environment, 
with  the  exception  of  discharges  within 
1,000  m  of  the  Channel  Islands  Marine 
Sanctuary.  In  this  area.  Region  9  is 
proposing  a  special  requirement  for  mud 
discharges.  See  section  VI.  D.l. 

Many  of  the  other  discharges 
(discharges  002-012)  which  would  be 
authorized  by  the  proposed  permit  are 
discharges  associated  with  the  normal 
operation  of  a  ship.  The  low  voliunes 
and  pollutants  loadings  of  these  .. 
discharges  should  not  cause 
unreasonable  degradation  of  the  marine 
environment. 

The  Ocean  Discharge  Criteria  at  40 
CFR  125.123(a)  provide  for  the 
application  of  any  conditions  specified 
in  40  CFR  125.123(d)  which  are 
necessary  to  ensure  that  unreasonable 
degradation  of  the  marine  environment 
does  not  occur  as  a  result  of  the 
permitted  discharges.  The  proposed 
permit  contains  two  special  conditions 
which  were  included  pursuant  to  the 
Ocean  Discharge  Criteria.  These 
conditions  are  discussed  below. 

1.  Mud  discharges  in  the  Vicinity  of 
the  Channel  Islands  Marine  Sanctuary. 
Region  9  is  proposing  a  special 
discharge  limitation  applicable  to 
drilling  mud  discharges  on  tracts  within 
1,000  m  of  the  Channel  Islands  Marine 
Sanctuary  which  were  leased 
subsequent  to  the  effective  date  of  the 
sanctuary  regulations.  See  section 
VIII.C.  The  proposed  permit  would 
prohibit  mud  discharges  on  such  tracts 
which  would  result  in  exceedences  of  a 
limiting  permissible  concentration  (LPC) 
inside  the  boundaries  of  the  marine 
sanctuary  (Condition  n.A.l(i)).  The  LPC 
is  1  percent  of  the  96  hour  L(io  for  a 
given  drilling  mud.  Region  9  believes 


that  the  proposed  condition  will  provide 
appropriate  additional  protection  for  the 
sanctuary  and  equitable  treatment  for 
lessees. 

2.  Reopener  Clause.  The  Ocean 
Discharge  Criteria  regulations  require 
that  the  reopener  clause  found  in  40  CFR 
125.123(d)(4)  be  included  in  permits 
issued  pursuant  to  40  CFR  125.123(c)  (no 
irreparable  harm).  Since  Region  9 
concluded  that  no  unreasonable 
degradation  would  occur  from  the 
proposed  discharges,  the  reopener 
clause  is  optional.  Permits  issued 
pursuant  to  40  CFR  125.123(a)  (no 
unreasonable  degradation)  may  include 
any  necessary  conditions  speciHed  in  40 
CFR  125.123(d).  Given  the  scope  of  the 
proposed  permitting  action.  Region  9 
believes  inclusion  of  the  reopener  clause 
is  prudent.  This  condition  is  included  as 
Condition  II.A.5  in  the  draft  permiL 

E.  Best  Management  Practices  for 
Dispersants,  Surfactants,  and  Detergents 

The  facility  operator  is  required  to 
minimize  the  discharge  of  dispersants, 
surfactants  and  detergents  except  as 
necessary  to  comply  with  the  safety 
requirements  of  the  Occupational  Safety 
and  Health  Administration  and  the 
Minerals  Management  Service.  This 
restriction  applies  to  tank  cleaning  and 
other  operations  which  do  not  directly 
involve  the  safety  of  workers.  This 
restriction  is  imposed  because 
detergents  disperse  and  emulsify  oil, 
therby  increasing  toxicity  and  making 
the  detection  of  a  discharge  of  oil  more 
difficult.  These  limitations  have  been 
established  pursuant  to  NPDES  permit 
regulations  at  40  CFR  122.44(k)  (best 
management  practices). 

VII.  Monitoring  and  Enforcement 

Monthly  volume  estimates  are 
required  for  drilling  muds,  drill  cuttings, 
deck  drainage,  and  well  treatment 
fluids.  Discharge  Monitoring  Reports 
must  be  submitted  within  28  days 
following  completion  of  each  well.  A 
chemical  inventory  of  all  materials 
actually  added  down  the  well  must  be 
maintained  and  all  records  retained  for 
three  years.  Composition  data  for 
drilling  muds  which  are  used  and 
discharged  must  be  provided  to  Region  9 
upon  completion  of  each  well. 

Condition  II.A.l(e)  requires  bioassay 
testing  of  muds  to  demonstrate 
compliance  with  permit  toxicity 
limitations  if  an  operator  discharges 
other  than  generic  muds  or  uses 
additives  for  which  adequate  data  are 
not  provided  to  determine  compliance 
with  permit  limits.  A  bioassay  is 
required  for  the  final  mud  system  when 
the  well  reaches  its  maximum  depth, 
regardless  of  mud  composition. 


Condition  II.A.l(k)  requires  that  the 
permittee  notify  Region  9  (or  other 
designated  agency)  48  hours  prior  to  the 
final  mud  discharge  so  that  Region  9 
may  have  an  opportimity  to  sample  the 
final  mud.  This  provision  will  aid  in 
ensuring  compliance  with  permit 
conditions.  Also,  the  permittee  is 
required  to  keep  a  record  of  days  of 
discharge  of  each  mud  system  and  the 
volume  of  discharge.  (Condition 
n.A.l(a)). 

EPA  has  recently  signed  a 
Memorandum  of  Understanding  (MOU) 
with  MMS  covering  a  broad  range  of 
OCS  activities,  including  post  lease 
monitoring,  inspection  and  enforcement. 
Under  the  MOU,  MMS  agrees  upon 
written  request  from  an  EPA  Regional 
Administrator  to  sample  discharges 
(such  as  drilling  mud]  and  forward  all 
samples  to  EPA  for  analysis.  Region  9 
intends  to  work  with  the  Pacific  OCS 
Office  of  the  MMS  through  a  regional 
Memorandimi  of  Agreement  (currently 
under  development)  to  establish  a 
program  of  periodic  sampling  of  drilling 
muds  discharged  into  Southern 
California  Waters.  Region  9  will  test  the 
muds  for  toxicity  and  for  the  presence  of 
prohibited  subtances.  Region  9  believes 
that  such  an  inspection  program  will 
ensure  compliance  with  permit  limits. 
Under  the  MOU,  Region  9  retains  the 
right  to  conduct  its  own  inspections. 
Region  9  has  in  the  past  conducted  such 
inspections  and  retains  all  enforcement 
responsibihties  imder  the  CWA. 

VIII.  Other  Legal  Requirements 

A.  Consistency  With  California  Coastal 
Zone  Management  Program 

The  Coastal  Zone  Management  Act 
(CZMA)  and  its  implementing 
regulations  (15  CFR  Part  930)  require 
that  any  Federally  licensed  activity 
directly  affecting  the  coastal  zone  of  a 
state  with  an  approved  Coastal  Zone 
Management  Program  (CZMP)  be 
determined  to  be  consistent  with  the 
CZMP.  The  proposed  general  permit 
would  not  authorize  discharges  into  the 
territorial  seas  of  the  State  of  California, 
nor  into  any  body  of  water  landward  of 
the  inner  boundary  of  the  territorial  seas 
or  any  wetland  adjacent  to  such  waters. 
However,  discharges  would  be 
authorized  in  waters  adjacent  to  the 
territorial  seas  of  the  State  of  California 
and  as  such  could  affect  the  coastal 
zone. 

Region  9  has  reviewed  the 
requirements  of  the  CZMP  and 
determined  that  the  proposed  permit  is 
consistent  with  the  CZMP.  Since  there 
are  no  applicants  for  general  permits, 
EPA  in  effect  becomes  the  applicant  and 
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must  provide  the  necessary  consistency 
certification.  Region  9  has  certified  the 
proposed  permit  to  the  California 
Coastal  Commission  as  consistent  with 
the  CZMP. 

Since  Region  9  has  formally  certified 
the  permit  to  the  Commission  for 
concurrence,  Condition  II.B.8  in  the 
previous  permit  requiring  concurrence 
by  the  Commission  with  plans  of 
exploration/development  prior  to 
operation  under  the  permit  has  been 
deleted. 

B.  Endangered  Species  Consultations 

The  Endangered  Species  Act  (ESA) 
requires  that  each  Federal  agency 
ensure  that  any  of  their  actions,  such  as 
permit  issuance,  do  not  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  habitats.  Region  9  has  concluded 
that  the  discharges  authorized  by  the 
general  permit  would  neither  jeopardize 
the  continued  existence  of  any 
endangered  or  threatened  species  nor 
adversely  affect  its  critical  habitat. 

In  accordance  with  Section  7  of  the 
ESA,  Region  9  has  provided  a  copy  of 
the  proposed  permit  and  fact  sheet  to 
the  National  Marine  Fisheries  Service 
and  the  U.S.  Fish  and  Wildlife  Service 
for  an  evaluation  of  this  conclusion. 
Copies  of  all  opinions  will  be  included 
in  the  administrative  record  for  the  final 
permit. 

C.  The  Marine  Protection,  Research,  and 
Sanctuaries  Act 

The  Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972  (MPRSA) 
regulates  the  dumping  of  all  types  of 
materials  into  ocean  waters  and 
establishes  a  permit  program  for  ocean 
dumping.  In  addition  the  MPRSA 
establishes  the  Marine  Sanctuaries 
Program  implemented  by  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  which  requires 
NOAA  to  designate  ocean  waters  as 
marine  sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological  or 
aesthetic  values. 

Section  302(0  of  the  MPRSA  requires 
that  the  Secretary  of  Commerce,  after 
designation  of  a  marine  sanctuary, 
consult  with  other  Federal  agencies,  and 
issue  necessary  regulations  to  control 
any  activities  permitted  within  the 
boundaries  of  the  marine  sanctuary.  It 
also  provides  that  no  permit,  license,  or 
other  authorization  issued  pursuant  to 
any  other  authority  shall  be  valid  unless 
the  Secretary  shall  certify  that  the 
permitted  activity  is  consistent  with  the 
purpose  of  the  marine  sanctuaries 


program  and  can  be  carried  out  within 
its  promulgated  regulations. 

One  marine  sanctuary  exists  in  the 
general  permit  area,  the  Channel  Islands 
Marine  Sanctuary,  designated  a 
sanctuary  in  September  1980.  The 
sanctuary  consists  of  the  Channel 
Islands  from  Anacapa  Island  to 
Richardson  Rock  and  a  six  nautical  mile 
buffer  zone  surrounding  the  islands. 
Regulations  implementing  the 
designation  of  this  area  as  a  marine 
sanctuary  are  found  at  15  CFR  Part  935. 
These  regulations  prohibit  discharges 
from  hydrocarbon  activities  on  tracts 
leased  after  the  effective  date  of  the 
regulations  (April  30, 1982). 

Discharges  on  other  tracts  are  not 
affected  by  the  regulations.  Portions  of 
six  (6)  tracts  leased  prior  to  April  30. 
1982,  and  included  in  the  proposed 
permit,  are  within  the  sanctuary 
boundaries.  However,  the  general  permit 
does  not  authorize  discharges  within 
any  tract  leased  subsequent  to  the 
effective  date  of  sanctuary  regulations 
and  located  wihin  sanctuary 
boundaries.  Accordingly,  Region  9 
believes  that  the  permit  is  consistent 
with  the  requirements  of  the  sanctuary 
regulations  and  the  MPRSA. 

Region  9  is,  however,  proposing  a 
special  discharge  limitation  applicable 
to  drilling  mud  discharges  on  tracts 
which  (1)  were  leased  subsequent  to  the 
effective  date  of  the  sanctuary 
regulations  and  (2)  have  a  portion  of  the 
tract  lying  within  1,000  m  of  the 
boundary  of  the  Channel  Islands  Marine 
Sanctuary.  The  proposed  permit  would 
prohibit  mud  discharges  on  such  tracts 
which  would  result  in  exceedences  of  a 
limiting  permissible  concentration  (IPC) 
inside  the  boundaries  of  the  marine 
sanctuary  (Condition  II.A.l(i)).  The  IPC 
is  1  percent  of  the  96  hour  LC^  for  a 
given  drilling  mud.  For  mud  discharges 
within  1,000  m  of  the  boundary  of  the 
marine  sanctuary,  the  proposed  permit 
requires  a  demonstration  of  compliance 
with  this  condition  by  the  permittee 
based  on  the  toxicity  of  the  mud  and  an 
analysis  of  the  mud  dilution.  For  mud 
discharges  occurring  at  distances 
greater  than  1,000  m  from  the  sanctuary 
boundary  it  is  assumed,  based  on  the 
dilution  analysis  of  Petrazzuolo  (1983], 
that  the  discharge  would  comply  with 
this  requirement.  This  condition  is 
proposed  pursuant  to  the  requirements 
of  Section  403  of  the  CWA.  Region  9 
believes  that  the  proposed  condition  will 
provide  appropriate  additional 
protection  for  the  sanctuary  and 
equitable  treatment  for  lessees. 

D.  Oil  Spill  Requirements 

Section  311  of  the  CWA  prohibits  the 
discharge  of  oil  and  hazardous  materials 


in  harmful  quantities.  Routine 
discharges  specifically  controlled  by  the 
permit  are  excluded  from  the  provisions 
of  Section  311.  However,  these  i>ennit8 
do  not  preclude  the  institution  of  legal 
action  or  relieve  the  permittee  from  any 
responsibilities,  liabiUties,  or  penalties 
for  other  unauthorized  discharges  of 
toxic  pollutants  which  are  covered  by 
Section  311  of  the  CWA. 

E.  State  Water  Quality  Standards  and 
State  Certification 

Since  State  waters  are  not  included  in 
the  general  permit  area,  the  provisions 
of  Section  401  of  the  CWA  do  not  apply. 

F.  Economic  Impact*  E.0. 12291 

The  Oftice  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  Section  8(b)  of  that 
Order. 

G.  Paperwork  Reduction  Act 

Region  9  has  reviewed  the 
requirements  imposed  on  regulated 
facilities  by  the  final  permit  reissuance 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  The 
information  collection  requirements  in 
the  final  permit  have  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  submissions 
made  for  the  NPDES  permit  program 
under  the  provisions  of  the  Clean  Water 
Act.  The  final  general  permit  will 
explain  how  its  information  collection 
requirements  respond  to  any  OMB  or 
pubUc  comments. 

H.  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  printed  above,  I  hereby 
certify,  pursuant  to  the  provisions  of  5 
U.S.C.  605(b),  that  the  fmal  permit 
reissuance  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

This  certification  is  based  on  the  fact 
that  the  regulated  parties  have  greater 
than  500  employees  and  are  not 
classified  as  small  businesses  under  the 
Small  Business  Administration 
regulations  at  49  FR  5024  et.  seq. 
(February  9, 1984).  These  facilities  are 
classified «8  Major  Group  13 — Oil  and 
Gas  Extraction  SIC  1311  Crude 
Petroleum  and  Natural  Gas. 

Dated:  August  S.  1985. 
Charles  W.  Muiray,  Jr., 

Acting  Regional  Administrator. 
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[Permit  No.  CAG280eO5] 

General  Permit  Authorization  To 
Discharge  Under  tha  National  Pollutant 
Discharge  Elimination  System 

In  compliance  with  the  provisions  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (33  U.S.C.  1251  et  seq.:  the 
"Act"),  the  following  discharges  are 
authorized: 
Drilling  Muds.  Drill  Cuttings,  and 

Washwater  (discharge  001). 
Well  Completion  and  Treatment  Fluids 

(discharge  002). 
Deck  Drainage  (discharge  003). 
Sanitary  Wastes  (discharge  004), 
Domestic  Wastes  (discharge  005). 
Desalinization  Unit  Discharge 

(discharge  006). 
Cooling  Water  (discharge  007), 
Uncontaminated  Bilge  Water  (discharge 

008). 
Uncontaminated  Ballast  Water 

(discharge  009). 
Excess  Cement  Slurry  (discharge  010). 
BOP  Control  Fluid  (discharge  Oil),  and 
Fire  Control  System  Test  Water 

(discharge  012), 
from  offshore  oil  and  gas  facilities 
(defined  in  40  CFR  Part  435,  Subpart  A) 
engaged  in  exploration  activities,  to 
receiving  waters  named  the  Pacific 
Ocean,  in  accordance  with  effluent 
limitations,  monitoring  requirements  and 
other  conditions  set  forth  in  Parts  1.  II.  Ill 
and  IV  thereof. 

Offshore  permittees  who  fail  to  notify 
the  Regional  Administrator  of  their 
intent  to  be  covered  by  this  general 
permit  are  not  authorized  to  discharge  to 
the  specified  receiving  waters  imless  an 
individual  permit  has  been  issued  to  the 
facility  by  EPA,  Region  9. 

The  authorized  discharge  sites  are  (by 
OCS  lease  parcel  number):  in  waters 
west  and  northwest  of  Point  Buchon, 

P-0373  P-0374  P-0375  P-0378  P-0377; 
in  waters  west  and  northwest  of  Point 
Arguello, 

P-0393  P-0394  P-0395  P-0396  P-0397  P-0400 

P-0401  P-O402  P-0403  P-040e  P-0407  P-0408 

P-0409  P-0412  P-0413  P-0414  P-0415  P-0416 

P-0418  P-0419  P-0420  P-0421  P-0422  P-0424 

P-0425  P-0428  P-0427  P-0429  P-0430  P-0431 

P-0432  P-0433  P-0434  P-0435  P-0436  P-0437 

P-0438  P-0439  P-0440  P-0441  P-0443  P-0444 

P-0445  P-0446  P-0447  P-044a  P-0449  P-0450 

P-0451  P-0452  P-0453  P-0491  P-0492  P-0493 

P-0494  P-0495  P-0496  P-0497  P-0498  P-0499 

P-0500  P-0503  P-0.W4  P-0505  P-0506  P-0507 
P-0508  P-0509  P-0510; 
in  waters  south  and  west  of  Pt.  Conception, 


P-0315  P-0318  P-0317  P-0318  P-0319  P-0320 

P-0321  P-0322  P-0323  P-0324  P-0450  P-(M57 

P-0511; 

in  the  Santa  Barbara  Channel  from  Pt. 

Conception  to  Goleta  Point 

P-0180  P-0181  P-0182  P-0183  P-0184  P-OISS 
P-0187  P-0188  P-OISQ  P-OIX  P-0191  P-0192 
P-0193  P-0194  P-(n95  P-019e  P-0197  P-0326 
P-0329  P-0459  P-0460  P-04ai  P-04a2  P-0463 
P-0464  P-0485  P-0467  P-046e  P-0475  P-0512 
P-0513  P-0514  P-0515  P-0516  P-0517  P-0519; 
in  the  Santa  Barbara  Chaiuiel  ^m  Santa 
Barbara  to  Ventura, 

P-0166  P-0202  P-0203  P-0204  P-0205  P-0208 
P-0209  P-0210  P-0215  P-0216  P-0217  P-0231 
P-0232  P-0233  P-0234  P-0238  P-0240  P-0241 
P-0346  P-0348  P-0349  P-0468  P-0472  P-0473 
P-0474  P-0478  P-0479  P-0520  P-0521  P-0S22 
P-0523  P-0524  P-0525  P-0527 

in  the  waters  south  of  Santa  Rosa  and  Santa 

Cruz  Islands, 

P-0480  P-0481   P-0482  P-0483  P-04d4  P.^0485 

P-0486  P-0487  P-0531  P-0532; 

in  water  southwest  of  Point  Dume, 

P-0528  P-0529  P-0530 

in  the  San  Pedro  Channel  between  San  Pedro 
and  Laguna, 

P-0296  P-0300  P-0301  P-0306  P-0408 
and  in  waters  south  and  southwest  of  San 
Clemente  Island 
P-0489  P-0490  P-0533  P-0534  P-0535 

This  permit  does  not  authorize 
discharge  from  "new  sources"  as 
defined  in  40  CFR  122.3. 

This  permit  shall  become  effective  on 


This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight, 
(5  years  from  date  of 


day  of - 


issuance). 

Signed  this  — 
JUDITH  E.  AYRES, 
Regional  Administrator,  Region  9. 

Parti 

Commencement  and  Termination  of 
Operations — Notification  Requirements 

Written  notification  of 
commencement  of  operations  shall  be 
provided  to.  and  received  by,  the 
Regional  Administrator  at  least  fourteen 
(14)  days  prior  to  initiation  of 
discharges.  Modifications  of  the 
notification  shall  be  provided  to,  and 
received  by,  the  Regional  Administrator 
at  least  forty-eight  (48)  hours  prior  to 
initiation  of  discharges.  Notification 
shall  be  provided  for  each  drillsite.  The 
notification  shall  identify  the  permittee 
(either  the  owner  of  the  exploratory 
drillship  or  offshore  platform  or  the 
leaseholder),  include  the  statement  "We 
assume  full  responsibility  for 
compliance  with  NPDES  General  Permit 
No,  CAG280605  for  the  operations  listed 
below"  and  shall  be  signed  by  an 
authorized  representative. 


JMI 
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The  notification  of  operations  and 
designation  of  permittee  letter  shall 
contain  the  following  information. 

a.  Name  and  address  of  permittee. 

b.  Description  and  location  of 
operation,  including  parcel  number  and 
exact  coordinates. 

c.  Date  discharges  are  proposed  to 
commence. 

d.  Expected  duration  of  activities. 

e.  Name  of  leaseholder,  if  different 
from  permittee. 

f.  Names  of  drilling  company  and 
drillship  (if  applicable). 

Permittees  shall  also  notify  the 
Regional  Administrator  within  twenty- 
eight  (28)  days  upon  permanent 
termination  of  discharges  at  these 
locations.  The  termination  notification 
letter  shall  contain  the  date  of  the  last 
day  of  any  discharges  at  the  site  and  the 
projected  next  location  for  the  particular 
drillship  if  known.  The  termination 
notification  may  be  submitted  with  the 
discharge  monitoring  report  required  by 
Condition  II.C.4. 

For  operations  on  parcels  for  which  a 
biological  survey  is  required  by 
Minerals  Management  Service  (MMS) 
lease  stipulation,  the  biological  survey 
report  and  the  plan  of  exploration  shall 
be  provided  to  EPA  prior  to  initiation  of 
discharges.  Initiation  of  discharge  under 
the  permit  may  not  begin  until  EPA  has 
reviewed  the  survey  report  and  the 
proposed  operations  and  determined 
that  this  general  permit  is  appropriate 
for  the  proposed  discharges  and  notified 
the  permittee  in  writing  of  this 
determination. 

Part  II 

A.  Effluent  Limitations  and  Monitoring 
Requirements 

1.  During  the  period  beginning  the 
date  this  permit  becomes  effective  for 
the  permittee's  facility  and  lasting 
through  the  expiration  date  of  this 
permit,  the  permittee  is  authorized  to 
discharge  from  outfall  serial  number  001 
(drilling  muds,  drill  cuttings  and 
washwater). 

a.  The  permittee  shall  individually 
estimate  and  report  the  total  monthly 
discharge  volume  for  drilling  muds,  drill 
cuttings  and  washwater.  The  permittee 
shall  also  report  the  number  of  days  of 
discharge  of  drilling  muds  for  each 
drilling  mud  system  used. 

b.  There  shall  be  no  discharge  of  free 
oil  as  a  result  of  the  discharge  of  drilling 
muds,  drill  cuttings  or  washwater. 
Compliance  with  this  limit  shall  be 
determined  in  accordance  with  the 
procedure  in  "Static  Sheen  Test"  (U.S. 
Environmental  Protection  Agency. 
1985b).  The  test  shall  be  conducted  on 
each  day  of  discharge  of  drill  cuttings  or 


drilling  mud.  The  permittee  shall  report 
the  number  of  times  free  oil  was 
observed. 

c.  The  discharge  of  drilling  fluids 
which  contain  waste  engine  oil.  cooling 
oil.  gear  oil.  lubricant  which  has  been 
previously  used  for  purposes  other  than 
borehole  lubrication,  is  prohibited. 

d.  The  discharge  of  oil-based  drilling 
muds  is  prohibited.  The  discharge  of 
drill  cuttings  associated  with  oil-based 
muds  is  also  prohibited. 

e.  Drilling  mud  toxicity.  The  minimum 
96  hour  LCm  value  for  drilling  muds 
discharged  in  compliance  with  this 
permit  is  30.000  ppm  (suspended 
particulate  phase).  The  permittee  shall 
demonstrate  compliance  with  this  limit 
by  conducting  and  reporting  the  results 
of  a  drilling  mud  bioassay  for  each  mud 
system  which  is  used  and  discharged. 
Mud  samples  for  the  bioassay  shall  be 
taken  at  the  time  that  maximum  well 
depth  is  reached  for  each  generic  mud 
type  and  just  prior  to  the  intended 
discharge  of  the  mud. 

The  bioassay  procedure  to  be  used  is 
"Drilling  Fluids  Toxicity  Test"  (U.S. 
Environmental  Protection  Agency, 
1985a).  Bioassay  results  shall  be 
submitted  within  28  days  following 
completion  of  each  well  (Condition 
II.C.4.). 

With  the  exception  of  the  drilling  mud 
system  used  and  discharged  when  the 
well  reaches  its  maximum  depth,  the 
bioassay  requirement  shall  be  deemed 
satisfied  upon  a  demonstration  by  the 
permittee  that  a  discharged  mud 
complies  with  the  requirements  of  (1), 
(2)  or  (3)  below. 

(1)  The  mud  is  generic  as  defined  in 
Condition  IV.C.16. 

(2)  The  mud  is  generic  as  defined  in 
Condition  IV.C.16.  (excluding  generic 
mud  #1)  and  all  specialty  additives 
included  in  the  mud  satisfy  either  of  the 
following  conditions: 

(A)  When  each  additive  is  included  at 
its  maximum  concentration  in  generic 
mud  #7  (lightly  treated  lignosulfonate 
mud),  the  96  hour  LCso  value  of  tlie 
resulting  mud  exceeds  100,000  ppm  for 
the  suspended  particulate  phase.  The 
bioassay  procedure  shall  be  that  in 
"Drilling  Fluids  Toxicity  Test"  identified 
above. 

(B)  Other  toxicity  data  is  available  for 
the  additive  upon  which  EPA  may 
reasonably  conclude  that  (A)  above 
would  be  satisfied. 

(3)  The  mud  is  generic  as  defined  in 
Condition  IV.C.16  and  contains 
additives  used  in  quantities  such  that 
the  resulting  whole  mud  may.  based  on 
bioassay  data  for  similar  whole  muds  or 
bioassay  or  toxicity  data  for  the 
additives,  be  shoMm  to  comply  with  the 
overall  toxicity  limit  (30.000  ppm).  The 


permittee  shall  be  responsible  for 
providing  the  demonstration  of 
compliance.  The  method  in  "Separate 
and  Joint  Toxicity  to  Rainbow  Trout  of 
Substances  Used  in  Drilling  Fluids  for 
Oil  Exploration"  (Sprague  and  Logan. 
1979)  may  be  used  to  estimate  joint 
toxicity. 

f.  Drilling  muds  Inventory  and 
Reporting  Requirements.  The  permittee 
shall  maintain  a  precise  inventory  of  all 
mud  constituents  added  downhole  for 
each  well.  The  composition  of  each  mud 
system  used  and  dischaged  by  the 
permittee  shall  be  reported  to  EPA.  Mud 
composition  data  shall  be  submitted  to 
EPA  within  28  days  following 
completion  of  each  well. 

g.  There  shall  be  no  discharge  of 
drilling  mud  formulated  with  barite  in 
which  the  mercury  concentration  in  the 
barite  exceeds  1  ppm  or  the  cadmium 
concentration  in  the  barite  exceeds  2 
ppm.  An  analysis  for  mercury  and 
Cadmium  contamination  shall  be 
conducted  for  the  barite  used  by  the 
permittee  for  each  mud  system,  and  the 
results  of  the  analysis  submitted  to  EPA 
along  with  the  mud  composition  data 
required  by  (f)  above. 

h.  There  shall  be  no  discharge  of 
drilling  mud  in  which  diesel  fuel  oil  was 
added  as  a  lubricity  agent.  The 
discharge  of  drilling  muds  containing 
residual  diesel  from  spotting  operations 
is  prohibited  except  in  compliance  with 
the  following  conditions: 

(1)  The  diesel  pill  and  fifty  (50)  barrels 
of  mud  on  each  side  of  the  diesel  pill 
shall  be  removed  from  the  mud  system 
and  shall  not  be  discharged.  The 
collection  period  shall  begin  when  the  50 
barrel  lead  buffer  surfaces  or  at  the  time 
of  first  visual  evidence  of  diesel, 
whichever  occurs  first.  The  collection 
period  ends  at  the  time  that  the  50  barrel 
trailing  buffer  is  recovered  or  when  no 
visual  evidence  of  diesel  exists, 
whichever  occurs  last.  Drill  cuttings 
which  contact  the  removed  mud  shall 
also  not  be  discharged. 

(2)  Mud  which  is  discharged  shall  not 
exceed  the  toxicity  limitation  specified 
in  Condition  n.A.l(e).  To  demonstrate 
compliance  with  this  requirement  the 
analyses  of  (A),  (B).  an  (C)  below  shall 
be  conducted  on  two  (2)  mud  samples 
collected  as  follows:  Sample  #1  shall  be 
collected  from  the  circulating  mud 
system  immediately  prior  to  pumping 
the  diesel  oil  dov^rnhole.  Sample  #2  shall 
be  collected  immediately  after  2 
complete  circulations  of  the  active  mud 
system  following  recovery  of  the  pill  and 
contaminated  mud.  Sample  #1  and 
sample  #2  shall  be  taken  from  the  retxjm 
flow  line  under  the  screen  and  not  from 
the  mud  pit.  If  washwater  is  used  on  the 
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screen,  then  it  shall  be  turned  off  before 
these  samples  are  collected. 

(A)  Bioassay  conducted  in  accordance 
with  the  method  in  "Drilling  Fluids 
Toxicity  Test"  identified  above, 

(B)  Ajialysis  to  determine  the 
concentration  of  diesel  oil  in  the  mud 
conducted  in  accordance  with  the 
procedure  in  "Analysis  of  Diesel  Oil  in 
Drilling  Fluids  and  Drill  Cuttings"  (US 
EPA.  August  1985).  and 

(C)  Sheen  test  conducted  in 
accordance  with  the  method  in  "Static 
Sheen  Test"  identified  above. 

(3)  The  following  information  is  also 
required: 

(A)  Composition  of  basic  mud  plus 
specialty  additives, 

(B)  Quantity  of  contaminated  mud 
removed  from  mud  system, 

(C)  Disposal  site  for  contaminated 
mud,  and 

(D)  Time  at  which  the  discharge  of 
drilling  mud  ceased  for  the  purpose  of 
collecting  the  diesel  pill  for  onshore 
disposal  and  the  time  at  which  drilling 
mud  discharges  recommended 
subsequent  to  collection  of  the  diesel 
pill. 

i.  Drilling  mud  discharges  on  parcels 
which  (1)  were  leased  subsequent  to  the 
effective  date  of  the  regulations 
implementing  the  Channel  Islands 
Marine  Sanctuary  [April  30. 1982 — 15 
CFR  Part  935)  and  (2)  have  a  portion  of 
the  tract  lying  within  1,000  m  of  the 
boundary  of  the  Channel  Islands  Marine 
Sanctuary,  shall  not  cause  exceedences 
of  the  limiting  permissible  concentration 
(see  Condition  IV.C.15)  inside  the 
boundary  of  this  marine  sanctuary.  For 
such  discharges  the  permittee  shall 
provide  a  demonstration  of  compliance 
with  this  condition  based  on  the  toxicity 
of  the  mud  and  analysis  of  the  mud 
dilution. 

j.  There  shall  be  no  discharge  of 
chrome  lignosulfonate. 

k.  Reporting  the  Final  Mud  Dump.  The 
permittee  shall  provide  verbal  notice  to 
EPA  (or  other  Federal  agency 
designated  by  EPA  at  a  later  date)  48 
hours  prior  to  the  Rnal  mud  dimip  upon 
completion  of  each  well.  Notification 
shall  be  provided  to  the  Compliance 
Section,  Water  Management  Division  at: 
Telephone:  (415)  974-8275. 

1.  Samples  taken  in  compliance  vtrith 
the  monitoring  requirements  specified 
above  shall  be  taken  at  the  following 
location:  discharge  001.  subsequent  to 
all  treatment  processes  and  prior  to 
entry  into  the  waters  of  the  Pacific 
Ocean. 

2.  During  the  period  beginning  the 
date  this  permit  becomes  effective  for 
the  permittee's  facihty  and  lasting 
through  the  expiration  date  of  this 
permit,  the  permittee  is  authorized  to 


discharge  from  outfall  serial  numbers 
002-005. 


a.  Such  discharges  shall  be  limited 
and  monitored  by  the  permittee  as 
specified  below: 


SenH  Not./aulM» 


002-Wali  conptalion 
and  (raatinent 
flud>>. 

003 — Deck  <ininmg» 

004— Santary  «■■•• 


0O$-OomMac< 


EffluanI  cHaractahMic 


Vofejm*.. 


Vo)uni«._ 
FrMd.. 


Fhw  raM  (MGO) 

naiidual  cNomw  1.0 
mg/l*. 


Diacharge  Nmitaliona 


No  visMa  ifwan... 


No  viaWa  atiaan... 


No  floating  aoWs.. 


MoralorinQ  faQUnOfVMnli 


Maaauiamani 
Iraquancy 


Onca  paf  moolh.. 


Onoe  per  day — 
Onca  par  montti.. 

Onca  par  day 

Onca  par  inon0i» 
Onca  par  «iaak„. 


Or<ca  per  day.. 


Samptalypa 


Eslimale. 

Vieual  ofaaarvations.* 

Ettimata. 

Viautf  otMarvatfons.  * 

Oiacrata. 

Viauai  obaarvaliona.* 


■  Tlie  parmcae  ttwM  make  t^aual  otaervations  during  daylight  hours  tor  the  presence  ot  free  oil  in  the  receiving  water  on 
each  day  ol  ascharoa.  and  Shan  report  the  numtMr  ol  day*  a  sheen  was  observed.  For  dtochargaa  occurring  at  night 
comphanoa  ahal  ba  deiamiinad  mmg  the  staoc  sheen  taal  (aee  CorxMion  II  A.l(b)). 

•  Mnanwn  of  1  mg/l  and  mamtamod  as  ctoaa  to  Vm  concentration  as  pos^ble  (mannwfn  concentration  ia  10  mg/I)  This 
rsquramam  ia  not  appiicabta  to  taciWioa  lniarrniMar<iy  manned  or  lo  lacMus  permaner^  mwmed  by  nine  (9)  or  lewer 
persona.  There  snail  be  no  vatAa  floating  sofcde  in  the  racervmo  waters  (rom  this  dectwge  for  facii«es  mtermilientty  manned 
or  permanently  manned  by  nme  (P)  or  lewer  panona.  For  sudi  faoMes  visible  obaervskons  lor  ftoalv>g  soMs  are  reqursd 
daily  and  Itw  pamMwe  ahaH  report  the  number  oi  tmaa  floating  solids  we  obasrved. 

>  Tha  prabsa  chemical  composition  ol  these  lluida  Shan  ba  raportad  to  EPA  as  a  supplement  to  the  monitoring  report 
raquirad  by  CondHion  II  C.4  of  this  pem*  ^ 

•  The  parmmee  snaM  mal^e  vnual  obsarvstiona  dunng  daylight  hours  lor  the  preaence  ol  floating  solids  in  the  receiving  water 
on  aacti  day  of  diacharge.  and  shall  report  the  number  of  days  IkMi^  soMa  were  obswvad. 


b.  Samples  taken  in  compliance  with 
monitoring  requirements  specified 
above  shall  be  taken  at  a  sampling  point 
prior  to  commingling  with  any  other 
waste  stream  or  entering  Pacific  waters. 
In  cases  where  sanitary  and  domestic 
wastes  are  mixed  prior  to  discharge,  and 
sampling  of  the  sanitary  waste 
component  stream  is  infeasible,  the 
discharge  may  sampled  after  mixing.  In 
such  cases,  the  discharge  limitation 
shown  above  for  sanitary  waste  shall 
apply  to  the  mixed  waste  stream. 

3.  During  the  period  beginning  the 
date  this  permit  becomes  effective  for 
the  permittee's  facility  and  lasting 
through  the  expiration  date  of  this 
permit  the  permittee  is  authorized  to 
discharge  from  outfall(s]  serial 
number(s)  006-012  (miscellaneous 
discharges). 

Discharge  006 — Desalinization  Unit 
Discharge: 
007 — Cooling  water 
008 — Uncontaminated  Bilge  Water 
009 — Uncontaminated  Ballast  Water 
010 — Excess  Cement  Slurry 
Oil— Control  Fluid  From  Blow-Out 

Preventer 
012— Fire  Control  System  Test  Water 
b.  There  shall  be  no  free  oil  in  the 
receiving  waters  as  a  result  of  these 
discharges.  The  permittee  shall  make 
visual  observations  during  daylight 
hours  for  the  presence  of  free  oil  in  the 
receiving  water  on  each  day  of 
discharge,  and  shall  report  the  number 
of  days  a  sheen  was  observed. 

4.  Reopener  Clause.  In  addition  to  any 
other  grounds  specified  herein,  this 
permit  shall  be  modified  or  revoked  at 
any  time  if,  on  the  basis  of  any  new 
data,  the  Regional  Administrator 
determines  that  continued  discharges 


may  cause  unreasonable  degradation  of 
the  marine  environment. 

5.  Effective  Date  for  Monitoring 
Requirements.  The  monitoring 
requirements  shall  take  effect  upon 
commencement  of  discharge. 

B.  Other  Discharge  Limitations 

1.  Floating  Solids  or  Visible  Foam 

There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  in  other  than  trace 
amounts. 

2.  Halogenated  Phenol  Compounds 

There  shall  be  no  discharge  of 
halogenated  phenol  compounds. 

3.  Surfactants,  Dispersants,  and 
Detergents 

The  discharge  of  surfactants, 
dispersants,  and  detergents  shall  be 
minimized  except  as  necessary  to 
comply  with  the  safety  requirements  of 
the  Occupational  Health  and  Safety 
Administration  and  the  Minerals 
Management  Service. 

4.  Sanitary  Wastes 

Any  facility  using  a  marine  sanitation 
device  that  complies  with  pollution 
control  standards  and  regulations  under 
section  312  of  the  Act  shall  be  deemed 
to  be  in  compliance  with  permit 
limitations  until  such  time  as  the  device 
is  replaced  or  is  found  not  to  comply 
with  such  standards  and  regulations. 

C.  Monitoring  and  Records 

1.  Representative  Sampling 

Samples  and  measurements  taken  for 
the  purpose  of  monitoring  shall  be 
representative  of  the  volume  and  nature 
of  the  monitored  activity. 


2.  Reporting  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136.  unless  other  test 
procedures  have  been  specified  in  this 
permit. 

3.  Penalties  for  Tampering 

The  Act  provides  that  any  person  who 
falsifies,  tampers  with,  or  knowingly 
renders  inaccurate  any  monitoring 
device  or  method  required  to  be 
maintained  under  this  permit  shall,  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  $10,000  per  violation,  or  by 
imprisonment  for  not  more  than  8 
months  per  violation,  or  by  both. 

4.  Reporting  of  Monitoring  Results 

Monitoring  results  obtained  during  the 
term  of  drilling  of  each  exploratory  well 
shall  be  summarized  and  reported  on  a 
Discharge  Monitoring  Report  Form.  EPA 
No.  3320-1  (DMR).  The  highest  daily 
maximum  sample  taken  during  the 
reporting  period  shall  be  reported  as  the 
daily  maximum  concentration. 

If  any  category  of  waste  (outfall)  is 
not  discharged  no  reporting  is  required 
for  that  particular  outfall.  Only  DMR's 
representative  of  the  activities  occurring 
need  to  be  submitted.  A  notification 
indicating  the  type  of  operation  should 
be  provided  with  the  DMR's.  If  no 
discharges  whatsoever  occurred  from 
the  permittee's  facility  a  report  to  that 
effect  shall  be  submitted.  The  first 
report  is  due  on  the  28th  day  following 
completion  of  each  exploratory  well. 
Signed  and  certified  copies  of  these  and 
other  reports  required  herein,  shall  be 
submitted  to  the  Regional  Administrator 
at  the  following  address: 

Director,  Water  Management  Division, 
Attn:  W-3-2,  Region  9.  U.S. 
Environmental  Protection  Agency,  215 
Fremont  Street,  San  Francisco,  CA 
94105 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any  pollutant 
more  frequently  than  required  by  this 
permit,  using  test  procedures  approved 
under  40  CFR  Part  136  or  as  specified  in 
the  permit,  the  results  of  such 
monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Regional 
Administrator  in  the  permit. 
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7.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including  all 
calibration  and  maintenance  recordis 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation. 
and  copies  of  all  reports  required  by  this 
permit  for  a  period  of  at  least  three  (3) 
years  from  the  date  of  the  sample, 
measurement,  or  report.  This  period  may 
be  extended  by  request  of  the  Regional 
Administrator  at  any  time.  These 
records  shall  be  stored  on  the 
permittee's  offshore  facility  and  shall 
include  drilling  mud  composition  data 
and  well  completion  fluid  composition 
data. 

8.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  place,  and  time  of 
sampling  or  measurements; 

b.  The  individual(s)  who  performed 
the  sampling  or  measurements; 

c.  The  date(s]  analyses  were 
performed; 

d.  The  individual(s)  who  performed 
the  analyses: 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 

9.  Inspection  and  Entry 

The  permittee  shall  allow  the  Regional 
Administrator,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of  this 
permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  otherwise 
authorized  by  the  Act,  any  substances 
or  parameters  at  any  location. 

10.  Rubbish,  Trash  and  Other  Refuse 

The  discharge  of  any  solid  material 
not  in  compliance  with  other  parts  of 
this  permit  is  prohibited.  Incineration 
residue  from  paper  and  plastic  only  is 
exempt  from  this  prohibition. 


D.  Reporting  Requirements 

1.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Regional  Administrator  of 
any  planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

2.  Monitoring  Reports 

Monitoring  results  shall  be  reported  at 
the  intervals  specified  in  Part  ILC.4  of 
this  permit.  The  monitoring  report  shall 
include: 

a.  Drilling  muds  composition  data  (in 
Ibs/bbl).  bioassays  results  and/or 
demonstration  of  compliance  with 
toxicity  limits  for  muds; 

b.  Static  sheen  test  results  for  drilling 
muds,  drill  cuttings  and  washwater, 

c.  Concentration  of  mercury  and 
cadmium  in  barite  used  in  drilling  mods: 

d.  Estimates  of  the  volume  of 
discharge  of  drilling  muds,  drill  cuttings, 
produced  sand,  weU  completion  and 
treatment  fluids,  deck  drainage  and 
sanitary  waste;  also  for  drilling  muds, 
the  number  of  days  of  discharge  for  each 
drilling  mud  system  used; 

e.  Information  pertaining  to  diesel  piU 
disposal,  as  appropriate; 

f.  Number  of  observations  of  free  oil 
in  the  receiving  water  from  dischai^ges 
(X)2-004  and  discharges  007-013;  alw) 
laboratory  sheen  test  results  for 
discharges  002-004  which  occur  at  night 

g.  Residual  chlorine  measurements  for 
the  sanitary  wastes  dischai^e  or  as 
apppropriate  the  number  of 
observations  of  floating  solids; 

h.  Number  of  observations  of  floating 
solids  in  the  receiving  water  resulting 
from  domestic  wastes  discharges;  and 

i.  Demonstration  of  compliance  with 
Condition  II.A.l(i)  (as  appropriate)  for 
mud  discharges  in  the  vicinity  of  the 
Channel  Islands  Marine  Sanctuary. 

3.  Twenty-Four  Hour  Reporting  of 
Noncompliance 

The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  also  be  provided  within  5  days  of 
the  time  the  permittee  becomes  aware  of 
the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause;  the 
period  of  noncompliance,  including 
dates  and  times,  and,  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
continue;  and  steps  taken  or  planned  to 
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reduce,  eliminate,  and  prevent 
reoccurrence  of  the  noncompliance. 
The  following  shall  be  included  as 
information  which  must  be  resorted 
within  24  hours: 

a.  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit: 

b.  Any  upset  which  exceeds  any 
effluent  limitations  in  the  permit:  and 

c.  Violation  of  a  maximum  daily 
discharge  limitation  for  any  toxic 
pollutant  or  hazardous  substance,  or  any 
pollutant  specifically  identified  as  the 
method  to  control  a  toxic  pollutant  or 
hazardous  substance,  listed  as  such  by 
the  Regional  Administrator  in  the  permit 
to  be  reported  within  24  hours. 

Reports  during  normal  business  hours 
(8  a.m.-4:30  p.m.]  should  be  made  to  the 
Compliance  Section,  Water 
Management  Division  at  telephone 
#415-974-8275.  Twenty-four  hour 
reporting  may  be  made  at  telephone 
#415-fl74-8131.  The  Regional 
Administrator  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

4.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not  reported 
under  Part  I1.D.3.  at  the  time  monitoring 
reports  are  submitted.  The  reports  shall 
contain  the  information  listed  in  Part 
U.D.3. 

5.  Signatory  Requirements 

All  reports  or  information  submitted 
to  the  Regional  Administrator  shall  be 
signed  and  certified  in  accordance  with 
40  CFR  122.22. 

6.  Availability  of  Reports 

Except  for  data  determinoH  to  be 
confidential  under  40  CFR  Part  2.  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  offices  of  the 
Regional  Administrator.  As  required  by 
the  Act,  permit  applications,  permits, 
and  effluent  data  shall  not  be 
considered  confidential. 

7.  Penalties  for  Falsification  of  Reports 

The  Act  provides  that  any  person  who 
knowingly  makes  any  false  statement, 
representation,  or  certification  in  any 
record  or  permit,  including  monitoring 
reports  or  reports  of  compliance  or 
noncompliance  shall,  upon  conviction, 
be  punished  by  a  fine  of  not  more  than 
$10,000  per  violation,  or  by 
imprisonment  for  not  more  than  6 
months  per  violation,  or  by  both. 


Part  III 


A.  Operation  and  Maintenance  of 
Pollution  Controls 

1.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

2.  Need  to  Halt  or  Reduce  not  a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the  conditions 
of  this  permit. 

3.  Bypass  of  Treatment  Facilities 

a.  Definitions: 

(1)  "Bypass"  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

(2)  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  are  reasonably 
expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

b.  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if  it 
also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  paragraphs  c.  and  d.  of  this 
section. 

c.  Notice. 

(1)  Anticipated  bypass.  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  he  shall  submit  prior 
notice,  if  possible,  at  least  10  days 
before  the  date  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  in  Part 
II.D.3.  (24-hour  notice). 

d.  Prohibition  of  bypass. 

(1)  Bypass  is  prohibited,  and  the 
Regional  Administrator  may  take 


enforcement  action  against  the 
permittee  for  bypass,  unless: 

(A)  Bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage; 

(B)  There  were  no  feasible 
alternatives  to  the  bypass,  such  as  the 
use  of  auxiliary  treatment  facilities, 
retention  of  untreated  wastes,  or 
maintenance  during  normal  periods  of 
equipment  downtime.  This  condition  is 
not  satisfied  if  adequate  back-up 
equipment  should  have  been  installed  in 
the  exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance:  and 


(C)  The  permittee  submitted  notices 
as  required  under  paragraph  c.  of  this 
section. 

(2)  The  Regional  Administrator  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  he 
determines  that  it  will  meet  the  three 
conditions  listed  above  in  paragraph 
d(l)  of  this  section. 

4.  Upset  Conditions 

a.  Definition.  "Upset"  means  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology  based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

b.  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of 
paragraph  (c)  of  this  section  are  met.  No 
determination,  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  an  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

c.  Conditions  necessary  for  a 
demonstration  of  upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(8)  of 
the  upset: 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 


Federal  Register  /  Vol.  50.  No.  163  /  Thursday.  August  22.  1985  /  Notices  34051 


(3)  The  permittee  submitted  notice  of 
the  upset  as  required  in  Part  II.D.3.  (24- 
hour  notice);  and 

(4)  The  permittee  complied  with  any 
remedial  measures  required  under  Part 
I1I.B.4  (duty  to  mitigate). 

d.  Burden  of  proof.  In  any  enforcement 
proceeding  the  permittee  seeking  to 
establish  the  occurrence  of  an  upset  has 
the  burden  of  proof. 

5.  Removed  Substances 

Solids,  sludges,  filter  backwash,  or 
other  pollutants  removed  in  the  course 
of  treatment  or  control  of  wastewaters 
shall  be  disposed  of  in  a  manner  such  as 
to  prevent  any  pollutant  from  such 
materials  from  entering  navigable 
wafers. 

B.  General  Conditions 

1.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation  of 
the  Act  and  is  grounds  for  enforcement 
action  or  for  requiring  a  permittee  to 
apply  for  and  obtain  an  individual 
NPDES  permit. 

2.  Duty  to  Comply  with  Toxic  Effluent 
Standards 

The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
establish  these  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

3.  Penalties  for  Violation  of  Permit 
Conditions 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  sections  301.  302.  306.  307, 
308.  318.  or  405  of  the  Act  is  subject  to  a 
civil  penalty  not  to  exceed  $10,000  per 
day  of  such  violation.  Any  person  who 
willfully  or  negligently  violates  permit 
conditions  implementing  sections  301. 
302.  303.  306.  307.  or  308  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $2,500 
nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

4.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

5.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause,  as 


provided  in  40  CFR  122.41  and  in  122.62. 
122.63  and  122.64.  The  filing  of  a  request 
by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

6.  Civil  and  Criminal  LiabiHty 

Except  as  provided  in  permit 
conditions  on  "Bypasses"  (Part  III.A.3.) 
and  "Upsets"  (Part  III.A.4.),  nothing  in 
this  permit  shall  be  construed  to  relieve 
the  permittee  from  civil  or  criminal 
penalties  for  noncompliance. 

7.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  Uabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
Act. 

8.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  Section  510  of 
the  Act. 

9.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  Federal,  State,  or 
local  laws  or  regulations. 

10.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of  this 
permit,  shall  not  be  affected  thereby. 

Part  IV — Other  Requirements 

A.  When  the  Regional  Administrator 
May  Require  Application  for  an 
Individual  NPDES  Permit 

The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

a.  The  dischargers)  is  a  significant 
contributor  of  pollution; 

b.  The  discharger  is  not  in  compliance 
with  the  conditions  of  this  permit; 


c.  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control  or 
abatement  of  pollutants  applicable  to 
the  point  source; 

d.  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

e.  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved;  or 

f.  The  point  80urce(8)  covered  by  this 
permit  no  longer 

(1)  Involve  the  same  or  substantially 
similar  types  of  operations: 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions: 

(4)  Require  the  same  or  similar 
monitoring;  and 

(5)  In  the  opinion  of  the  Regional 
Administrator  are  more  appropriately 
controlled  under  a  general  permit  than 
under  individual  NPDES  permits. 

The  Regional  Administrator  m.ay 
require  any  permittee  authorized  by  this 
permit  to  apply  for  an  individual  NPDES 
permit  only  if  the  permittee  has  been 
notified  in  writing  that  a  permit 
application  is  required. 

B.  When  an  Individual  NPDES  Permit 
May  be  Requested 

a.  Any  permittee  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit  The 
permittee  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Regional  Administrator. 

b.  When  an  individual  NTDES  permit 
is  issued  to  a  permittee  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  that  owner 
or  permittee  is  automatically  terminated 
on  the  elective  date  of  the  individual 
permit. 

c.  A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source. 

C.  Definitions 

1.  "Cooling  water"  means  once 
through  non-contact  cooling  water. 

2.  "Daily  maximum"  means  the 
average  concentration  of  the  parameter 
specified  during  any  24-hour  period  that 
reasonably  represents  the  24-hour 
period  for  the  purposes  of  sampling. 

3.  "Deck  drainage"  means  all  waste 
resulting  from  platiform  washing,  deck 
washings,  and  run-off  from  curbs. 
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gutters,  and  drains  including  drip  pans 
and  wash  areas. 

4.  "Desalinization  unit  discharge" 
means  wastewater  associated  with  the 
process  of  creating  fresh  water  from 
seawater. 

5.  "Domestic  waste"  includes 
discharges  from  galleys,  sinks,  showers, 
and  laundries. 

6.  "No  discharge  of  free  oil"  means  a 
discharge  that  does  not  cause  a  film  or 
sheen  upon  or  a  discoloration  on  the 
surface  of  the  water  or  adjoining 
shorelines,  or  cause  a  sludge  or 
emulsion  to  be  deposited  beneath  the 
surface  of  the  water  or  upon  adjoining 
shorelines. 

7.  "Drill  cuttings"  means  particles 
generated  by  drilling  into  subsurface 
geological  formations. 

8.  "DriUing  muds"  means  any  fluid 
sent  down  the  well  hole,  including  any 
specialty  products,  from  the  time  a  well 
is  begun  until  the  final  cessation  of 
drilling  in  that  hole.  The  term  "mud 
system"  refers  to  the  major  types  of 
drilling  muds  used  during  the  drilling  of 
one  well.  A  change  in  mud  system  is 
considered  to  occur  after  bulk 
discharges  when  one  basic  type  of 
generic  mud  is  exchanged  for  another 
type.  A  change  in  mud  system  is  not 
considered  to  have  occurred  when  small 
amounts  of  specialty  mud  additives  are 
added  to  a  mud. 

9.  "Produced  sands"  means  sands  and 
other  solids  removed  from  the  produced 
waters. 

10.  "Sanitary  waste"  means  human 
body  waste  discharged  from  toilets  and 
urinals. 

11.  The  term  "territorial  seas"  means 
the  belt  of  the  seas  measured  from  the 
line  of  ordinary  low  water  along  that 
portion  of  the  coast  which  is  in  direct 
contact  with  the  open  sea  and  the  line 
marking  the  seaward  limit  of  inland 
waters,  and  extending  seaward  a 
distance  of  three  miles. 

■    12.,"Well  completion  and  treatment 
fluids"  means  any  fluids  sent  down  the 
drill  hole  to  improve  the  flow  of 
hydrocarbons  into  or  out  of  geological 
formations  which  have  been  drilled. 

13.  A  "discrete  sample"  means  any 
individual  sample  collected  in  less  than 
fifteen  minutes. 

14.  For  flow  rate  measurements,  a 
"composite  sample"  means  the 
arithmetic  mean  of  no  fewer  than  eight 
individual  measurements  taken  at  equal 
intervals  for  twenty-four  hours  or  for  the 
duration  of  the  discharge,  whichever  is 
shorter. 

For  oil  and  grease  measurements,  a 
"composite  sample"  means  four  samples 
taken  over  a  twenty-four  hour  period 
analyzed  separately  and  the  four 
samples  averaged.  The  daily,maximum 


limitation  for  oil  and  grease  is  based  on 
this  definition  of  a  composite  sample. 
For  measurements  other  than  flow  rate 
or  oil  and  grease,  a  composite  sample 
means  a  combination  of  no  fewer  than 
eight  individual  samples  obtained  at 
equal  time  intervals  for  twenty-four 
hours  or  for  the  duration  of  the 
discharge,  whichever  is  shorter. 

15.  Limiting  Permissible 
Concentration — that  concentration 
which  will  not  exceed  .01  of  a 
concentration  shown  to  be  acutely  toxic 
(96  hour  LC^)  to  appropriate  sensitive 
marine  organisms  in  a  bioassay  carried 
out  in  accordance  with  the  method  in 
"Drilling  Fluids  Toxicity  Test"  identified 
in  Condition  II.A.l(e). 

16.  Generic  Drilling  Muds. 
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[FRL-2885-4] 

Draft  General  NPDES  Permit  for 
Offshore  Oil  and  Gas  Development 
and  Production  Activities  off  Southern 
California 

AGENCY:  Environmental  Protection 
Agency  (EPA),  Region  9. 

action:  Notice  of  Draft  General  NPDES 
Permit. 

summary:  The  Regional  Administrator 
of  Region  9  is  proposing  to  issue  a 
general  NPDES  permit  (NPDES  permit 
No.  CAG280622)  which  would  authorize 
discharges  from  facilities  engaging  in 
development  and  production  activities 
for  oil  and  gas  in  specified  Federal 
waters  off  Southern  California.  This 
permit  would  be  applicable  to  facilities 
included  in  the  Onshore  Subcategory  of 
the  Oil  and  Gas  Extraction  Point  Source 
Category  with  the  exception  of  mobile 
exploratory  operations.  A  general 
NPDES  permit  covering  both  mobile 
exploratory  operations  and  production 
platforms  was  issued  by  Region  9  on 
February  18. 1982  (NPDES  No. 
CA0110516-47  FR  7312).  This  permit  was 
reissued  on  December  8, 1983,  for  the  six 
month  period  ending  June  30. 1984  (48  FR 
55029). 

Rather  than  reissuing  this  permit 
again,  however,  Region  9  is  proposing  to 
issue  two  general  permits,  one  covering 
development  and  production  operations 
(discussed  in  this  notice)  and  another 
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general  permit  covering  exploratory 
operations  (published  elsewhere  today). 
Studies  funded  by  EPA  pursuant  to 
Section  403  of  the  Clean  Water  Act 
(CWA)  revealed  a  significant  difference 
in  the  state  of  knowledge  concerning  the 
potential  environmental  effects  of 
exploratory  operations  and  production 
platforms.  As  discussed  in  the  Federal 
Register  notice  for  the  general  permit 
covering  exploratory  operations,  Region 
9  concluded  that  unreasonable 
degradation  of  the  marine  environment 
(as  defined  in  40  CFR  Part  125,  Subpart 
M)  would  not  be  expected  from  the 
exploratory  activity  anticipated  off 
Southern  California  in  the  next  5  years. 
However,  due  to  the  larger  quantities  of 
material,  the  localized  concentrations  of 
that  material,  and  the  persistence  of  the 
material  discharged  from  production 
platforms,  Region  9  concluded  that  such 
a  determination  could  not  be  made  for 
production  platforms  based  on  existing 
data.  As  a  result,  different  permit 
requirements  are  appropriate  for  ' 
exploratory  operations  and  production 
platforms  and  Region  9  believes  two 
general  permits  should  be  issued  which 
reflect  these  differences. 

General  NPDES  permit  No. 
CAG280622  would  become  effective  on 
publication  following  the  Region's 
consideration  of  public  comments  and 
expire  5  years  from  the  effective  date. 
The  area  to  be  covered  by  the  proposed 
permit  consists  of  those  offshore  tracts 
currently  considered  active  by  the 
Minerals  Management  Service  (MMS) 
and  leased  by  MMS  from  Lease  Sale 
Nos.  35,  48,  53,  68,  73,  80  and  the  1966 
and  1968  Federal  lease  sales. 

The  draft  general  permit  contains 
effluent  limitations  requiring  Best 
Available  Technology  Economically 
Achievable  (BAT)  for  toxic  and 
nonconventional  pollutants  and  Best 
Conventional  Pollutant  Control 
Technology  (BCT)  for  conventional 
pollutants  as  required  by  sections 
301(b)(2)  (A),  (C),  (D),  (E),  and  (F)  of  the 
CWA. 

Since  the  Agency  has  not  promulgated 
BAT/BCT  effluent  limitations  guidelines 
for  the  Oil  and  Gas  Extraction  Point 
Source  Category,  the  effluent  limits  in 
the  permit  were  developed  by  Region  9 
using  best  professional  judgment  (BPJ) 
as  authorized  by  section  402(a)(1)  of  the 
CWA  and  40  CFR  125.3.  The 
requirements  of  section  403  of  the  CWA 
(Ocean  Discharge  Criteria)  and 
regulations  promulgated  by  EPA 
pursuant  to  section  403(c)  (40  CFR  Part 
125,  Subpart  M)  were  also  included  in 
the  development  of  the  permit  effluent 
limitations  and  other  conditions.  See 
Section  VI.D  below. 


This  proposed  permit  does  not 
authorize  discharges  from  facilities 
located  in  the  territorial  seas  of  the 
State  of  California  or  any  body  of  water 
landward  of  the  inner  boundary  of  the 
territorial  seas  or  any  wetlands  adjacent 
to  such  waters  (facilities  in  the 
"Onshore"  and  "Coastal"  subcategories 
defined  in  40  CFR  Part  435). 

As  required  by  section  307(c)(3)(A)  of 
the  Coastal  Zone  Management  Act. 
Region  9  has  certified  the  proposed 
permit  to  the  California  Coastal 
Conmiission  as  consistent  with  the  State 
Coastal  Zone  Management  Plan 
(CZMP). 

As  required  by  the  Endangered 
Species  Act  (ESA),  Region  9  has 
reviewed  the  effects  of  the  proposed 
discharges  on  endangered  or  threatened 
species  found  in  the  general  permit  area. 
Region  9  has  concluded  that  the 
proposed  discharges  would  not 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitats. 
Pursuant  to  section  7  of  the  ESA.  Region 
9  has  provided  copies  of  the  proposed 
permit  and  fact  sheet  to  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service  and  requested 
a  formal  evaluation  of  this  conclusion. 

The  permit  does  not  authorize 
discharges  from  facilities  defined  in  40 
CFR  122.2  as  "new  sources".  However, 
when  new  source  performance 
standards  (NSPS)  become  effective. 
Region  9  will  issue  new  permits. 

Copies  of  the  fact  sheet  and  draft 
permit  may  be  obtained  from  the 
address  below.  The  administrative 
record  for  this  permit  is  available  for 
public  review  at  Region  9  at  this  address 
listed  below. 

DATES:  Comment  Per/orf— Interested 
persons  may  submit  comments  on  the 
draft  general  permit  to  the  Regional 
Administrator  at  the  address  below  no 
later  than  October  7, 1985. 

Public  Hearing:  A  public  hearing  to 
consider  proposed  general  NPDES 
permit  No.  CAG280622  covering 
development  and  production  activities 
and  also  the  proposed  general  permit 
covering  exploratory  activities  (NPDES 
No.  CAG280605)  will  be  held  as  follows: 

Date:  September  26, 1985. 

Times:  10  a.m.;  2  p.m.;  7:30  p.m. 

Place:  Sheraton  Santa  Barbara  Hotel, 
El  Cabrillo  Room,  2nd  Floor.  1111  East 
Cabrillo  Blvd..  Santa  Barbara.  CA  93103. 

The  public  hearing  will  be  conducted 
pursuant  to  40  CFR  124.12  and  is  for  the 
purpose  of  receiving  conunents  from  the 
public  on  the  proposed  issuance  of  the 
two  general  permits.  All  interested 


persons  are  invited  to  submit  their 
views. 

Oral  statements  at  the  hearing  will  be 
received  and  considered,  but  for 
accuracy  of  the  record  all  important 
testimony  should  be  submitted  in 
writing  so  that  there  will  be  time  for  all 
interested  persons  to  be  heard.  A  record 
of  the  proceedings  will  be  made  for 
consideration  by  Region  9  before  final 
action  is  taken.  It  will  contain  all  written 
and  oral  comments  and  be  available  for 
public  inspection.  Under  the  NPDES 
regulations  (40  CFR  Part  124)  any 
evidence  or  comment  that  any  person 
wishes  to  rely  upon  to  contest  any 
determination  that  Region  9  may  make 
must  be  submitted  at  the  public  hearing 
or  during  the  comment  period  unless 
good  cause  is  shown  for  not  doing  so. 

ADDRESS:  Comments  should  be  sent  to 
the  Regional  Administrator,  Region  9, 
U.S.  Environmental  Protection  Agency, 
215  Fremont  St.,  San  Francisco,  CA 
94105,  (Telephone  Number  (415)  974- 
8330). 

FOR  FURTHER  INFORMATKM  AND  COPIES 
OF  DRAFT  PERMITS  CONTACT:  Eugene 
Bromley,  Region  9.  U.S.  Environmental 
Protection  Agency.  215  Fremont  Street. 
San  Francisco.  CA  94105.  (Telephone 
Number  (415)  974-8330). 

SUPPLEMENTARY  INFORMATION 
AND  FACT  SHEET 

I.  General  Pennits  and  Requests  for 
Individual  NPDES  Pennits 

Section  301(a)  of  the  CWA  provides 
that  the  discharge  of  pollutants  is 
unlawful  except  in  accordance  with  the 
terms  of  an  NPDES  permit.  Under  EPA's 
regulations  (40  CFR  122.28),  EPA  may 
issue  a  single  general  permit  to  a 
category  of  point  sources  located  within 
the  same  geographic  area  if  the 
regulated  point  sources: 

(1)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  similar  monitoring 
requirements;  and 

(5)  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  a  general  permit  than 
under  individual  permits. 

In  addition,  under  EPA  regulations  (40 
CFR  122.28(c))  the  Regional 
Administrator  is  required  to  issue 
general  permits  covering  discharges 
from  offshore  oil  and  gas  facilities 
within  the  Region's  jurisdiction.  Where 
the  offshore  area  includes  areas,  such  as 
areas  of  biological  concern,  for  which 
separate  permit  conditions  are  required. 
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a  separate  individual  or  general  permit 
may  be  required  by  the  Regional 
Administrator. 

Any  owner  and/or  operator 
authorized  to  discharge  under  a  general 
permit  may  request  to  be  excluded  from 
coverage  under  the  general  permit  by 
applying  for  individual  permit  as 
provided  by  40  CFR  122.28(b).  The 
operator  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Director,  Water 
Management  Division,  EPA,  Region  9.  A 
source  located  within  a  general  permit 
area,  excluded  from  coverage  under  the 
permit  solely  because  it  already  has  an 
individual  permit  (other  than  a  permit 
that  has  been  continued  under  the 
Administrative  Procedure  Act),  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  the 
general  permit.  Upon  revocation  of  the 
individual  permit,  the  general  permit 
shall  apply.  Procedures  for  modirication. 
revocation  and  termination  of  general 
permits  are  provided  by  40  CFR  122.82- 
122.64.  As  in  the  case  of  individual 
permits,  violation  of  any  condition  of  a 
general  permit  constitutes  a  violation  of 
the  CWA  that  is  enforceable  under 
section  309  of  the  CWA. 

II.  Geographic  Area  of  the  General 
Permit 

As  noted  earlier,  the  general  permit 
for  development  and  production 
facilities  authorizes  discharges  on  lease 
parcels  in  Federal  waters  off  Southern 
California  currently  considered  active 
by  the  MMS.  Included  are  tracts  from 
Lease  Sale  Nos.  35.  48.  53.  68,  73,  80  and 
the  1966  and  1968  Federal  release  sales. 

The  proposed  general  permit  area 
differs  from  the  existing  general  permit 
area  in  two  respects:  (1)  36  new  parcels 
would  be  added  as  authorized  discharge 
sites  to  reflect  recent  leasing  activity  by 
the  MMS  and  (2)  44  parcels  would  be 
deleted  due  to  expiration  of  the  leases. 
Eight  new  tracts  in  the  Santa  Maria 
Basin  were  awarded  by  the  MMS  as  a 
result  of  Lease  Sale  No.  73.  The  lease 
numbers  of  these  parcels  are  P-0503 
through  P-0510,  inclusive.  Twenty-three 
new  tracts  were  awarded  as  a  result  of 
Lease  Sale  No.  80.  The.lease  numbers  of 
these  parcels  are  P-OSll  through  P-0517. 
P-0519  through  P-0525  and  P-0527 
through  P-0535. 

Also,  r.s  a  result  of  a  recent  Supreme 
Court  decision  [Secrstary  of  the  Interior 
V.  California.  104  S.  Ct.  656  (January  11. 
1984))  5  tracts  from  Lease  Sale  No.  53 
which  had  been  under  litigation  were 
also  awarded  by  MMS.  The  lease 
numbers  of  these  parcels  are  P-0373 
through  P-0377. 

The  new  parcels  are  in  the  same 
general  area  as  the  parcels  on  which 


discharges  were  previously  authorized. 
The  effects  of  the  proposed  discharges 
throughout  the  entire  area  (new  and  old 
parcels)  were  analyzed  in  the  Ocean 
Discharge  Criteria  Evaluation  (see 
Section  VI. D)  and  in  the  environmental 
impact  statements  accompanying  the 
lease  sales.  Based  on  a  review  of  these 
documents,  and  the  criteria  for  the 
issuance  of  a  general  permit.  Region  9 
believes  that  facilities  operating  in  the 
area  covered  by  this  proposed  permit 
are  more  appropriately  regulated  by  a 
general  permit  than  by  individual 
permits. 

The  lease  numbers  of  the  parcels 
which  would  be  deleted  are  P-0186,  P- 
0295,  P-0325,  P-0327,  P-0328,  P-00330 
through  P-0345,  P-0347,  P-0350  through 
P-0364.  P-a366,  P-0367.  P-0369.  P-0404. 
P-0405.  P-0410  and  P-0411. 

III.  Covered  Facilities  and  Nature  of 
Discharges 

The  proposed  permit  would  apply  to 
the  following  types  of  facilities: 

1.  Existing  sources — all  development 
and  production  facilities  currently 
operating  in  the  general  permit  area 
complying  with  the  notification 
requirements  of  Part  I  of  the  permit. 

2.  New  discharges — all  development 
and  production  facilities  commencing 
operations  after  the  effective  date  of  the 
permit  complying  with  the  notification 
requirements  of  Part  I  of  the  permit. 

The  following  fifteen  discharges  may 
result  from  the  proposed  operations: 

Discharge  001 — DriHing  Muds  and 
Cuttings  and  Washwater 

Drilling  mud  is  defined  as  any  fluid 
sent  down  the  hole  including  gelling 
compounds,  weighting  agents,  and  any 
specialty  products,  from  the  time  a  well 
is  begun  until  final  cessation  of  drilling 
in  that  hole.  There  are  two  basic  types 
of  muds,  water-based  and  oil-based. 
Water-based  muds  are  usually  mixtures 
of  fresh  water  or  sea  water  with  clays. 
Oil-based  muds  (includes  invert 
emulsion  muds)  are  mixtures  of  diesel  or 
mineral  oil  and  clays  with  water  or 
brine  emulsified  in  the  oil. 

Drilling  muds  are  used  in  both 
exploration  and  production  drilling  to 
maintain  hydrostatic  pressure  control  in 
the  well,  lubricate  the  drilling  bit.  and 
remove  drill  cuttings  from  the  well.  Oil- 
based  muds  are  used  for  special  drilling 
requirements  such  as  tightly 
consolidated  subsurface  formations, 
water  sensitive  clays,  and  shales. 
Specific  needs  of  a  drilling  program  may 
require  other  additives  in  the  drilling 
muds.  Drill  cuttings  are  mineral  particles 
generated  by  drilling  into  subsurface 
geologic  formations.  Drill  cuttings  are 
carried  to  the  surface  of  the  well  with 


the  circulation  of  the  drilling  muds  and 
separated  from  the  fluids  on  the 
platfonn  by  solids  separation  equipment 
(screens  and  shakers). 

The  washwater  is  used  to  clean  the 
drill  cuttings  prior  to  discharge.  Drilling 
mud.  and  oil.  and  additives  if  used, 
remain  with  the  drill  cuttings  after  the 
solid  separation  equipment.  These 
materials  are  removed  from  the  cuttings 
to  ensure  compliance  with  disharge 
limitations. 

Discharge  002— Produced  Water 

Produced  water  includes  water  and 
suspended  particulate  matter,  brought  to 
the  surface  in  conjunction  with  the 
recovery  of  oil  and  gas  from 
underground  geologic  formations. 

Producted  water  is  primarily 
generated  during  the  production  phase 
of  oil  and  gas  operations  with  the 
amount  generated  dependent  upon  the 
method  of  recovery  and  the  nature  of 
the  formation.  Geologic  formations 
contain  different  oil-water  or  gas- water 
mixtures  which  are  produced  at 
different  times: 

1.  In  some  formations,  water  is 
produced  with  the  oil  and  gas  in  the 
early  stages  of  production: 

2.  In  others,  water  is  not  produced 
until  the  formation  has  been 
significantly  depleted;  and 

3.  In  still  others,  water  is  never 
produced. 

Discharge  003 — Produced  Sand 

Produced  sand  includes  sands  and 
other  solids  removed  from  the  produced 
water. 

Discharge  004 — Well  Completion  and 
Treatment  Fluids 

Well  completion  fluids  are  low  soUds 
drilling  fluids  used  to  drill  into  the 
hydrocarbon  producing  zone  and 
complete  the  well.  The  solids  content  of 
normal  drilling  muds  may  damage  the 
porous  rock  of  the  production  zone.  Well 
treatment  fluids  are  used  to  increase  the 
rate  of  flow  of  hydrocarbons  from  a  well 
already  on  production. 

Discharge  005 — Diatomaceous  Earth 
Filter  Media 

Diatomaceous  earth  is  used  on  some 
production  platforms  to  filter  seawater 
which  is  subequently  used  to  make 
completion  fluid.  The  completion  fluid 
itself  may  also  be  filtered  to  remove 
suspended  contaminants  picked  up  in 
the  well.  Discharge  005  would  include 
diatomaceous  earth,  contaminants 
removed  from  seawater  and  other 
material  removed  from  completion  fluid. 

Only  diatomaceous  earth  used  in 
making  completion  fluid  or  in  filtering 
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completion  fluid  would  be  authorized  for 
discharge.  The  estimated  volume  of  the 
discharge  is  1,500  lbs  of  diatomaceous 
earth  per  well. 

Discharge  006— Deck  Drainage 

This  discharge  includes  water 
resulting  from  platform  washings,  deck 
washing,  tank  cleaning  operations,  and 
runoff  from  curbs,  gutters,  and  drains 
including  drip  pans  and  work  areas. 

Discharge  007— Sanitary  Wastes 

Sanitary  wastes  include  human  body 
waste  discharged  from  toilets  and 
urinals. 

Discharge  008— Domestic  Wastes 

Domestic  wastes  include  materials 
discharged  from  sinks,  showers, 
laundries,  and  galleys.  All  galley  wastes 
are  macerated  before  flushing. 

Discharge  009—Desalinization  Unit 
Discharge 

Oesalinization  unit  discharge  means 
and  wastewater  associated  with  the 
process  of  creating  fresh  water  (for 
various  purposes  on  the  platform]  from 
seawater. 

Discharge  010— Cooling  Water 

Cooling  water  means  once-through, 
non-contact  cooling  water. 

Discharge  Oil — Uncontaminated  Bilge 
Water 

Uncontaminated  bilge  water  is  water 
that  enters  the  lower  holds  of  the  facility 
and  accumulates  in  the  bilge  areas. 

Discharge  012— Uncontaminated  Ballast 
Water 

Ballast  water  is  water  used  by  a 
facility  to  maintain  proper  stability. 

Discharge  013— Excess  Cement 

Excess  cement  is  unused  cement 
discharged  after  a  well  cementing 
operation.  Cement  is  used  to  bond  the 
casing  (large  diameter  steel  pipe)  to  the 
wall  of  the  hole.  The  casing  prevents  the 
caving  in  of  the  hole. 

Discharge  014— Blow-out  Preventer 
(BOP)  Control  Fluid 

Blow-out  preventer  fluid  is  a  mixture 
of  water  and  1-2%  hydraulic  fluid 
(generally  ethylene  glycol  and  water) 
vented  at  the  ocean  floor  during  periodic 
testing  of  the  blow-out  preventer  system 
as  required  by  the  Minerals 
Management  Service. 

Discharge  015— Fire  Control  System 
Test  Water 

Fire  control  system  test  water  is  sea 
water  discharged  during  periodic  testing 
of  the  fire  control  system. 


rv.  NotificatioD  Requinments  for 
Commencement  and  Tarmination  of 
Operations 

Written  notiflcation  of 
commencement  of  operations  must  be 
provided  to,  and  received  by,  the 
Regional  Administrator  at  least  fourteen 
(14)  days  prior  to  initiation  of  discharges 
(Part  I).  This  notiflcation  must  be 
provided  for  each  drillsite  and  must 
identify  the  permittee  assuming 
responsibility  for  compliance  with  the 
permit.  Permittees  shall  also  notify  the 
Regional  Administrator  within  twenty- 
eight  (28)  days  upon  termination  of 
discharges  at  each  location. 

For  operations  on  parcels  for  which  a 
biological  survey  is  required  by 
Minerals  Management  Service  (MMS) 
lease  stipulation,  the  biological  survey 
report  and  the  plan  of  development  must 
be  provided  to  Region  9  prior  to 
initiation  of  discharges.  Initiation  of 
discharge  under  the  permit  may  not 
begin  until  Region  9  has  reviewed  the 
survey  report  and  the  proposed 
operations,  and  has  determined  that  this 
general  permit  is  appropriate  for  the 
proposed  discharges,  and  has  notifled 
the  permittee  in  writing  of  this 
determination. 

V.  Statutory  Basis  for  Permit  Conditiona 

Sections  301(b).  304,  308. 401.  402  and 
403  of  the  CWA  provide  the  basis  for  the 
permit  conditions  contained  in  the  draft 
permit.  The  general  requirements  of 
these  sections  fall  into  three  categories, 
which  are  described  below.  A 
discussion  of  the  basis  for  speciflc 
permit  conditions  follows  in  Part  VI. 

A.  Technology-Based  Effluent 
Limitations 

1.  BPT  Effluent  Limitations: 

The  CWA  requires  particular  classes 
of  industrial  dischargers  to  meet  effluent 
limitations  established  by  EPA.  EPA 
promulgated  effluent  limitations 
guidelines  requiring  Best  Practicable 
Control  Technology  Currently  Available 
(BPT)  for  the  Offshore  Subcategory  of 
the  Oil  and  Gas  Extraction  Point  Source 
Category  (40  CFR  Part  435,  Subpart  A) 
on  April  13. 1979  (44  FR  22069). 

BPT  effluent  limitations  guidelines 
require  "no  discharge  of  free  oil"  for 
discharges  of  deck  drainage,  drilling 
muds,  drill  cuttings,  and  well  treatment 
fluids.  This  limitation  requires  that  a 
discharge  shall  not  cause  a  film  or  sheen 
upon  or  discoloration  on  the  surface  of 
the  water  or  adjoining  shorelines  or 
cause  a  sludge  or  emulsion  to  be 
deposited  beneath  the  siuface  of  the 
water  or  upon  adjoining  shorelines  [40 
CFR  435.11(d)].  The  BPT  effluent 
limitations  guideline  for  sanitary  waste 


requires  that  the  concentration  of 
chlorine  be  maintained  as  close  to  1  mg/ 
1  as  possible  in  discharges  from  facUities 
housing  ten  or  more  persons.  For 
facilities  continuously  maimed  by  nine 
or  fewer  persons  or  only  intermittently 
manned  by  any  number  of  persons,  the 
BPT  effluent  limitations  guideline 
requires  no  discharge  of  floating  solids. 
BPT  limitations  on  oil  and  grease  in 
produced  water  allow  a  daily  maximum 
of  72  mg/1  and  a  monthly  average  of  48 
mg/1. 

2.  BAT  and  BCT  Effluent  Limitations 

All  permits  issued  after  }uly  1, 1964, 
are  required  by  section  301(b)(2)  of  the 
CWA  to  contain  effluent  limitations  for 
all  categories  and  classes  of  point 
sources  which:  (1)  Control  toxic 
pollutants  (40  CFR  401.15)  through  the 
use  of  Best  Available  Technology 
Economically  Achievable  (BAT)  and  (2) 
represent  Best  Conventional  Pollutant 
Control  Technology  (BCT).  BCT  effluent 
limitations  apply  to  conventional 
pollutants  (pH,  BOD,  oil  and  grease, 
suspended  solids,  and  fecal  coliform). 
BAT  and  BCT  effluent  limitations  must 
be  at  least  as  stringent  as  BPT 
limitations  since  they  are  intended  by 
the  CWA  to  represent  a  higher  level  of 
treatment  Permits  in  effect  after  July  1, 
1987,  must  impose  effluent  limitations 
which  control  nonconventional 
pollutants  by  means  of  BAT. 

BAT  and  BCT  effluent  Umitations 
guidelines  and  New  Source  Performance 
Standards  (NSPS)  are  currently  under 
development  by  the  EPA  Industrial 
Technology  Division  and  will  be 
proposed  in  the  near  future  for  the 
Offshore  Subcategory.  In  the  absence  of 
effluent  limitations  guidelines  for  the 
Offshore  Subcategory,  permit  conditions 
must  be  established  using  best 
professional  judgment  (BPJ)  procedures 
(40  CFR  122.43, 122.44.  and  125.3).  This 
proposed  permit  incorporates  BAT  and 
BCT  effluent  limitations  based  on 
Region  9's  best  professional  judgment 

As  required  by  section  304(b)(2)(B)  of 
the  CWA.  in  developing  the  BPJ/BAT 
permit  conditions.  Region  9  considered: 
the  age  of  equipment  and  facilities 
involved,  the  process  employed,  the 
engineering  aspects  of  the  appUcation  of 
various  types  of  control  techniques, 
process  changes,  the  cost  of  achieving 
such  effluent  reduction,  non-water 
quality  environmental  impact  (including 
energy  requirements],  and  such  other 
factors  as  the  Regional  Administrator 
deems  appropriate. 

The  type  of  equipment  and  processes 
employed  in  development  and 
production  operations  are  well  known  to 
Region  9.  Region  9  has  previously  issued 
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general  and  numerous  individual 
permits  for  such  operations.  The 
administrative  records  for  this  permit 
and  the  earlier  permits  thoroughly 
discuss  the  types  of  equipment,  facilities 
and  processes  employed  in 
developmental  and  production 
operations.  Any  costs  of  achieving  the 
effluent  limitations  and  any  non-water 
quality  environmental  impacts  were  also 
evaluated  and  a  discussion  of  such 
evaluations  is  presented  below  with 
respect  to  any  limitation  where 
applicable. 

As  required  by  section  304(b)(4){B)  of 
the  CWA.  Region  9  considered  the  same 
factors  in  determining  BPJ/BCT  permit 
conditions,  but  with  one  exception. 
Rather  than  considering  "the  cost  of 
achieving  such  effluent  reduction."  any 
BCT  determination  includes 
"consideratifm  of  the  reasonableness  of 
the  relationship  between  the  costs  of 
attaining  a  reduction  in  effluents  and  the 
effluent  reduction  benefits  derived,  and 
the  comparison  of  the  cost  and  level  of 
reduction  of  such  pollutants  from 
pubhcly  owned  treatment  worics  to  the 
cost  and  level  of  reduction  of  such 
pollutants  from  a  class  or  category  of 
industrial  sources."  BCT  effluent 
limitations  cannot  be  less  stringent  than 
BPT:  therefore,  if  the  candidate  BCT 
technologies  fail  the  BCT  "cost  test". 
BCT  effluent  limitations  are  set  equal  to 
BPT. 

Region  9*8  evaluation  of  the  BAT 
factors,  as  discussed  above,  is  also 
applicable  to  BCT.  as  well  as  to  Region 
9's  best  professional  judgment 
determinations  of  BPT  in  instances 
where  there  is  no  BPT  effluent  limitation 
guideline  for  a  particular  waste  stream. 
With  respect  to  the  BCT  "cost  test."  all 
BCT  limitations  for  this  proposed  permit 
are  equal  to  the  BPT  effluent  limitations 
guidelines  or  to  Region  9'8  best 
professional  judgment  determinations  of 
BPT.  Therefore,  no  incremental  cost 
would  be  incurred. 

B.  Ocean  Discharge  Criteria 

Section  403  of  the  CWA  requires  that 
an  NPI^S  permit  for  a  discharge  into 
marine  waters  located  seaward  of  the 
inner  boundary  of  the  territorial  seas  be 
issued  in  accordance  with  guidelines  for 
determining  the  degradation  of  the 
marine  environment.  These  guidelines, 
referred  to  as  the  Ocean  Oii^har^ 
Criteria  (40  CFR  Part  125.  Subpart  M). 
and  section  403  are  intended  to  "prevent 
unreasonable  degradation  of  the  marine 
environment  and  to  authorize  imposition 
of  effluent  limitations,  including  a 
prohibition  of  discharge,  if  necessary,  to 
ensure  this  goal"  (45  FR  65942.  October 
3.1980). 


If  EPA  determines  that  the  discharge 
will  cause  unreasonable  degradation,  an 
NPDES  permit  will  not  be  issued.  If  a 
determination  of  unreasonable 
degradation  cannot  be  made  because  of 
a  lack  of  sufficient  information.  EPA 
must  then  determine  whether  a 
discharge  will  cause  irreparable  harm  to 
the  marine  environment  and  whether 
there  are  reasonable  alternatives  to  on- 
site  disposal.  To  assess  the  probability 
of  irreparable  harm,  EPA  is  required  to 
make  a  determination  that  the 
discharger,  operating  under  appropriate 
permit  conditions,  will  not  cause 
permanent  and  si^ficant  harm  to  the 
environment  during  a  monitoring  period 
in  which  additional  information  is 
gathered.  If  data  gathered  through 
monitoring  indicate  that  continued 
discharge  may  cause  unreasonable 
degradation,  the  discharge  must  be 
halted  or  additional  permit  limitations 
established. 

The  determination  of  unreasonable 
degradation  must  be  based  on  the 
following  factors:  Quantities, 
composition,  and  potential  for 
bioaccumulation  or  persistence  of  the 
pollutants  discharged:  potential 
transport  of  such  pollutants:  the 
composition  and  vulnerability  of 
biological  communities  exposed  to  such 
pollutants:  the  importance  of  the 
receiving  water  area  to  the  surroimding 
biological  conmiunity;  the  existence  of 
special  aquatic  sites:  potential  impacts 
on  human  health:  impacts  on 
recreational  and  conunercial  Ashing; 
applicable  requirements  of  approved 
Coastal  Zone  Management  Plans: 
marine  water  quality  critera  developed 
pursuant  to  section  304(a)(1)  of  the 
CWA;  and  other  relevant  factors. 

C.  Section  308  of  the  Clean  Water  Act 

Under  Section  308  of  the  CWA  and  40 
CFR  122.44(i)  the  Administrator  must 
require  a  discharger  to  conduct 
monitoring  to  determine  compliance 
with  effluent  limitations  and  to  assist  in 
the  development  of  effluent  limitations. 
Region  9  has  proposed  several 
monitoring  requirements  for  the  effluent 
limitations  proposed  in  this  permit,  as 
listed  in  Section  VL 

VI.  Specific  Permit  Conditioiu 

A.  Approach 

The  determination  of  appropriate 
conditions  for  each  discharge  was 
accomplished  through: 

(1)  Consideration  of  technology-based 
effluent  limitations  to  control 
conventional  pollutants  under  BCT; 

(2)  Consideration  of  technology- 
based  effluent  limitations  to  control 


toxic  and  nonconventional  pollutants 
under  BAT:  and 

(3)  Evaluation  of  the  Ocean  Discharge 
Criteria  assuming  conditions  in  parts  (1) 
and  (2)  were  in  place. 

Discussions  of  the  specific  effluent 
limitations  and  monitoring  requirements 
derived  from  (1)  through  (3)  appear 
below  in  Parts  B.  through  D.  For 
convenience,  these  conditions  and  the 
regulatory  basis  for  each  are  cross- 
referenced  by  discharge  in  the  following 
table: 


Onchargaand  permit  condition 

Statutory 

DriMng  Mud*  «id  Cunngr 

Nolr««o« -„ 

BCT 

-  ^to  noaing  aoUi^.. 

BCT. 

No  oit^tiMwl  mudt  and  aaaocial- 

BCT 

edcuttngi. 

MudtaddiyMi.     

BAT. 

BAT. 

No  diesal  axcapl  in  apoWng  oper- 

BAT 

ationa. 

Removal  o«  SO  tiMs  on  ewh  Me 

Section  30t  (BtulP) 

of  dieaal  pi*. 

BAT. 

Monilariag  tor  mmm  and  kMdIy  .. 

Saelionaoe 

Momtormg  ol  volume  dncfwrged .... 

Section  30a 

Inventory  o<  added  substarK:e$ 

Section  308. 

Section  403(ci. 

Charmel  Islwidi  Mawia  S«tc«u- 

ary. 
NoWicalion    pnor    lo    final    dla- 

Section  308 

"""rp*"?'  f^airtr 

Section  403(« 

Section  403(c). 

Raw  monilerina  atudy 

BioaNsya  iMn  nonnafii  andi^^ 

Secton  403(0. 

Producad  Walar 

OH/graaae  limitt  o4  48/72  mg/l 

BCT 

Melals/lonc  oigaraca  Inata-.-   ... 

Section  403(c). 

Invamory  of  added  aAaiancaa 

Section  3m 

Section  306 

Producad  Sand 

No  free  o« — 

BCT. 

Montonng  o<  volume  ctschargsd..- 

Sact»n30a 

Wa«     Complet<on      &      Treatment 

FluKte: 

No  free  ol 

BCT. 

MonilofiNg  of  iflacfiaFoa  fala.  . 

SaeionaOA 

liTvenlory  of  added  substances 

Section  308 

Deck  Oraifiaga: 

Nnfraonil 

BCT. 

S«c9on  308. 

Limits  on  dhpaisai*.  sunadants 

Section  304  (BMP) 

and  dotarganta. 

Sanitary  Wastes 

No  floesng  wilids 

BCT 

CNonne   1.0  mg/l  |tacitll  wMl 

BCT. 

more  than  10  paopto)  lo  control 

fecal  coHorni 

IMonHanngoldBchargaiala.. 

Saeaan308 

Manaum   cNoma   concentration 

BAT 

o»  10  mg/l. 

Domestic  Wastaa: 

BCT. 

Section  308 

Miscellaneoua  Discharges: 

Ha  tree  oi 

BCT 

Monitonr>g  of  discfiarga  rate 

Sacton308 

AN  Discharges: 

No  hahiganalad  phaools 

BAT. 

No  floating  soiida — .  ,i... 

BCT. 

B.  BCT  Requirements 

1.  Free  Oil  and  Oil-Based  Muds  and 
Cuttings 

No  discharge  of  free  oil  is  permitted 
from  discharges  authorized  by  this 
permit  Region  9  has  determined  that  the 
BPT  effluent  limitations  guideline  of  no 
discharge  of  free  oil  £rom  the  discharge 
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of  deck  drainage,  drilling  muds,  drill 
cuttings,  and  well  completion  and 
treatment  fluids  should  apply  to  other 
discharges,  including  diatomaceous 
earth  filter  media,  uncontaminated  bilge 
water,  uncontaminated  ballast  water, 
desalinization  unit  discharge,  cooling 
water,  excess  cement  slurry,  blowout 
preventer  fluid,  and  fire  control  system 
test  water.  Thus,  the  no  free  oil 
limitation  is  Region  9's  best  professional 
judgment  determination  of  BPT  controls 
for  these  discharges.  They  have  been 
subject  to  a  no  free  oil  limitation  in 
previous  permits  issued  by  Region  9, 
and  past  practices  have  not  resulted  in 
violations  of  this  limitation.  No 
technology  performance  data  available 
to  Region  9  indicate  that  a  more 
stringent  standard  is  appropriate  at  this 
time.  Region  9  has  proposed  BCT 
effluent  limitations  equal  to  the  BPT 
level  of  control  and.  as  such,  these 
proposed  limitations  impose  no 
incremental  costs. 

As  discussed  above,  the  BCT  effluent 
limitation  on  free  oil  for  drilling  muds  is 
equal  to  the  BPT  limitation.  The 
discharge  of  oil-based  drilling  muds 
(with  oil  as  the  continuous  phase  and 
water  as  the  dispersed  phase)  is 
therefore  prohibited  since  oil-based 
muds  would  violate  the  BCT  effluent 
limitation  of  no  discharge  of  free  oil.  The 
discharge  of  drill  cuttings  associated 
with  oil-based  muds  is  also  prohibited 
due  to  the  likelihood  of  violation  of  this 
same  limit. 

The  monitoring  requirement  for 
determining  compliance  with  the 
effluent  limitation  on  free  oil  is  in  most 
instances  a  visual  observation  of  the 
receiving  water.  However,  the  static 
sheen  test  is  required  for  monitoring  free 
oil  in  mud  and  cuttings  discharges 
(which  are  the  discharges  with  the 
greatest  likelihood  of  oil  contamination) 
and  also  for  discharges  003-006  if  they 
occur  at  night.  The  static  sheen  test 
involves  mixing  effluent  with  ambient 
seawater  in  a  test  container  and 
subsequently  observing  whether  or  not  a 
sheen  appears  on  the  surface.  The 
specific  procedure  is  found  in  "Static 
Sheen  Test"  (U.S.  Environmental 
Protection  Agency,  1985b).  The  sheen 
test  requirement  is  being  proposed  for 
the  following  reasons:  (1)  Region  9 
believes  that  the  test  is  reliable,  (2)  the 
lest  is  an  improvement  over  the 
alternate  method  of  simply  making 
visual  observations  in  the  receiving 
water  and  (3)  the  test  can  be  conducted 
prior  to  discharge. 

2.  Floating  solids 

The  BCT  prohibition  on  floating  solids 
is  equal  to  the  BPT  level  of  control  for 
sanitary  wastes.  As  with  the  free  oil 


limitations.  Region  9  has  determined 
that  the  BPT  effluent  limitations 
guideline  of  no  discharge  of  floating 
solids  from  the  discharge  of  sanitary 
wastes  should  apply  to  all  other 
discharges  as  well.  Thus,  the  no  floating 
solids  limitation  is  Region  9's  best 
professional  judgment  determination  of 
BPT  limitations  for  these  discharges. 
They  have  been  subject  to  this  limitation 
in  previous  permits  issued  by  Region  9, 
and  past  practices  have  not  resulted  in 
violations  of  this  limitation.  No 
technology  performance  data  available 
to  Region  9  indicate  that  a  more 
stringent  standard  is  appropriate  at  this 
time.  Therefore,  Region  9  has 
determined  that  the  BCT  effluent 
limitation  on  floating  solids  from  these 
discharges  is  equal  to  the  BPT  level  of 
control.  As  such,  the  extension  of  this 
limitation  to  all  discharges  will  involve 
no  incremental  cost. 

3.  Chlorine 

The  requirement  of  maintaining 
residual  chlorine  levels  as  close  as 
possible  to,  bat  no  less  than  1  mg/l  in 
sanitary  waste  discharges  for  faciUties 
manned  by  10  or  more  people  is  a  BCT 
determination  equal  to  BPT.  There  is 
therefore  no  incremental  cost  to  the 
industry.  The  chlorine  residual  is  limited 
as  a  BCT  pollutant  to  control  the 
conventional  pollutant,  fecal  coliform. 

The  proposed  permit  also  provides 
that  any  facility  using  a  marine 
sanitation  device  that  complies  with 
pollution  control  standards  and 
regulations  under  Section  312  of  the 
CWA  shall  be  deemed  to  be  in 
compliance  with  permit  limitations  for 
sanitary  waste  discharges,  until  such 
time  as  the  device  is  replaced  or  is 
found  not  to  comply  with  such 
standards  and  regulations. 

4.  Oil  and  Grease  ia  Produced  Water 

For  produced  water  discharges,  the 
BPT  effluent  limitations  prescribe  a 
monthly  average  oil  and  grease 
concentration  not  to  exceed  48  mg/l  and 
a  daily  maximum  oil  and  grease 
concentration  of  72  mg/l.  The  daily 
maximum  limitation  is  present  in  the 
existing  general  permit.  A  more  stringent 
BCT  limit  of  59  mg/l  for  oil  and  grease 
was  considered  by  the  EPA  Industrial 
Technology  Division.  Although  it  was 
determined  to  be  economically 
achievable  through  better  operation  and 
maintenance  of  existing  treatment 
facilities,  this  BCT  effluent  limitation  for 
oil  and  grease  fails  the  BCT  cost  tests. 
As  such,  the  draft  general  permit  retains 
only  the  previously  promulgated  BPT 
limits  and  therefore  there  is  no 
incremental  cost  to  industry.  The 
monitoring  frequency  has  been 


increased  from  monthly  to  weekly  and 
the  monthly  average  BCT  limit  of  48  mg/ 
1  has  been  included  in  the  proposed 
permit 

C.  BAT  Requirements 

1.  Mud  Toxicity  Limit 

a.  Determination  of  Mud  Toxicity 
Limit.  For  compliance  with  the  BAT 
requirements  of  section  301(b]  of  the 
CWA,  Region  9,  based  on  best 
professional  judgment  is  proposing  an 
overall  toxicity  limit  for  discharged 
drilling  muds.  This  limit  is  a  minimum 
single  (i.e.  no  sample  to  be  less  than)  96 
hour  LCm  of  30.000  ppm  for  the 
suspended  particulate  phase  (SFP). 
Discharge  of  muds  with  96  hour  LCw 
concentrations  less  than  30.000  ppm 
would  constitute  noncompliance  with 
the  permit  and  cotdd  lead  to 
enforcement  action  by  EPA.  A  toxicity 
limit  was  selected  for  compliance  widi 
BAT  requirements,  rather  than  separate 
limits  on  individual  mud  constituteats. 
because  of  the  complexity  of  drilHag 
mud  formulations.  The  bioassay 
procedure  to  be  used  to  determine 
compliance  with  the  limit  is  "Drilling 
Fluids  Toxicity  Test"  (U.S. 
Environmental  Protection  Agency. 
1985a).  The  test  organism  specified  in 
this  bioassay  procedure  is  Mysidofmis 
bahia. 

In  developing  the  proposed  toxicity 
limit  Region  9  reviewed  the  basic 
formulations  of  mods,  and  the  specialty 
additives,  including  lubricants,  wfaach 
are  commonly  used  in  o&hore  drilling 
activities.  The  toxicity  of  these 
components,  and  the  factors  relating  to 
technology  and  cost  which  were 
evaluated  pursuant  to  section 
304(B)(2)(b)  of  the  CWA.  are  discassed 
below. 

An  extensive  review  of  ofhhore 
drilling  practices  has  demonstrated  that 
there  are  eight  basic  formulations  of 
water-based  drilling  muds  in  ase.  These 
muds  have  been  termed  "generic  drilling 
muds."  The  lower  95%  confidence  limit 
LCm  (worst-case  bioassay  result)  for  die 
generic  muds,  as  determined  by  recent 
testing  at  EPA's  Gulf  Breeze  laboratory. 
occurred  at  30.000  ppm  (Duke  and 
Parrish,  1984).  Therefore,  the  proposed 
toxicity  limit  represents  the  most 
stringent  96  hour  LCm  which  would 
allow  each  generic  mud  to  be 
discharged. 

Region  9  has  also  reviewed  the  types 
of  specialty  mud  additives  which  have 
been  used  in  waters  offshore  California 
in  the  last  two  years  and  the  degree  to 
which  these  additives  affect  overall  mud 
toxicity.  The  review  showed  that 
additives  are  available  which  can  be 
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combined  with  generic  muds  to  meet  the 
proposed  toxicity  limit  and  which  can 
still  perform  nearly  ail  specialty 
functions  needed  by  operators. 
Moreover,  Region  9  has,  from 
inspections  and  Discharge  Monitoring 
Reports  (DMR's),  reviewed  whole  muds 
actually  used  in  offshore  operations  and 
the  results  demonstrated  that  9  out  of  10 
would  meet  the  proposed  toxicity  limit. 
Therefore,  Region  9  has  concluded  that 
mud  formulations  with  LCm's  greater 
than  30.000  ppm  are  adequate  to  perform 
drilling  functions  in  the  vast  majority  of 
cases. 

Of  the  specialty  additives 
occasionally  needed  in  drilling 
operations,  lubricating  additives  are 
generally  believed  to  have  the  greatest 
potential  for  increasing  mud  toxicity. 
Duke  and  Parrish  (1984)  found  a  strong 
correlation  between  diesel  oil  content  in 
drilling  muds  and  overall  mud  toxicity. 
These  authors  further  determined  that 
mineral  oil,  while  also  increasing  mud 
toxicity,  is  substantially  less  toxic  than 
diesel  oil. 

Drilling  mud  lubricants  are  used  for 
two  purposes,  torque-reduction  and 
spotting.  For  torque-reduction, 
lubricants  are  added  to  the  entire  mud 
system  to  reduce  friction  between  the 
drillstring  and  the  wall  of  the  hole.  If  a 
portion  of  the  drillstring  becomes  stuck 
against  the  wall  of  the  hole,  a  spotting 
operation  is  usually  needed. 

At  a  national  meeting  sponsored  by 
EPA  in  Denver,  Colorado  (June  11-12, 
1984),  industry  representatives  indicated 
that  mineral  oil  is  an  adequate 
substitute  for  diesel  for  torque-reduction 
purposes.  (Technical  Resources,  1984a). 
Therefore,  because  substitute  products 
are  acknowledged  by  industry  to  be 
available,  the  proposed  permit  prohibits 
the  discharge  of  drilling  muds  in  which 
diesel  oil  is  added  as  a  torque-reducing 
lubricity  agent  (Condition  II.A.l(h}).  This 
prohibition  on  the  discharge  of  diesel  oil 
is  discussed  further  in  Section  VI.C.2. 

In  a  spotting  operation,  diesel  or 
mineral  oil  is  normally  added  to  only  a 
small  fraction  of  the  mud  system.  The 
mud  containing  the  oil  is  then  pumped  to 
the  stuck  portion  of  the  drillstring  where 
the  additional  lubricity  of  the  mud  frees 
the  pipe.  Under  the  proposed  permit, 
upon  completion  of  the  spotting 
operation,  the  diesel  oil-contaminated 
mud  or  "pill."  and  a  buffer  zone  around 
the  pill,  is  removed  from  the  mud  system 
for  onshore  disposal.  However,  some 
amount  of  residual  diesel  may  remain  in 
the  mud  system  due  to  diffusion  of  the 
pill. 

Diesel  oil  has  been  the  product  of 
choice  for  use  in  a  pill  due  to  its  ready 
availability  at  the  faciHty  although  use 
of  mineral  oil  is  becoming  more  common 


as  a  substitute  for  diesel  in  spotting 
operations.  Pruett  II  (1984)  provides 
some  examples  of  the  successful  use  of 
mineral  oil  for  spotting  off  Southern 
California.  In  view  of  the  limited 
operational  data  in  Region  9  offshore 
waters,  however,  the  proposed  permit 
authorizes  the  discharge  of  muds 
containing  residual  diesel  from  spotting 
operations  provided  the  following 
conditions  are  met:  (1)  The  diesel  pill 
and  a  minimum  of  50  barrels  of  mud  on 
each  side  of  the  diesel  pill  and 
associated  cuttings  are  removed  from 
the  mud  system  and  not  discharged,  and 
(2)  the  overall  mud  toxicity  limit  is  not 
violated  by  the  remaining  mud.  The 
requirement  for  mud  removal  is 
established  pursuant  to  NPDES  permit 
regulations  at  40  CFR  122.44(k)  (best 
management  practices).  Compliance 
with  the  toxicity  limit  must  be 
demonstrated  by  bioassay  data  from 
mud  samples  taken  from  the  mud 
system  immediately  prior  to  and 
subsequent  to  pill  removal. 

In  addition  to  the  technology-related 
factors  discussed  above,  in  developing 
the  proposed  mud  toxicity  limit.  Region 
9  considered  the  costs  associated  with 
achieving  effluent  reduction.  In  this 
context.  Region  9  evaluated  the  costs  of 
land  disposal  of  all  drilling  muds.  In  a 
study  of  alternatives  to  on-site  disposal, 
Sobotka  &  Company  (1984)  estimated 
that  such  costs  could  exceed  7.5%  of  the 
total  cost  of  an  exploratory  drilling 
operation  (assuming  $100,000/ day  for 
such  operation).  Region  9  has 
determined  from  this  study  that  to 
require  land  disposal  of  all  drilling  muds 
would  be  economically  burdensome, 
and  would  be  accompanied  by  adverse 
impacts  such  as  port  congestion,  truck 
and  workboat  emissions,  and  strain  on 
the  available  capacity  of  land  disposal 
sites.  See  Appendix  B.  Therefore.  Region 
9  has  concluded  that  land  disposal  of  all 
drilling  muds  would  not  be  an 
appropriate  BAT  requirement. 

Region  9  believes,  however,  that  the 
proposed  toxicity-based  limit,  minimum 
96  hour  LCm  of  30,000  ppm  (SPP),  is 
economically  achievable  where  the  cost 
of  barging  muds  to  shore  would  be  only 
infrequently  incurred.  As  discussed 
previously,  data  from  Region  9 
inspections  and  DMR's  indicate  that  90% 
of  the  tested  whole  muds  which  had 
actually  been  used  in  drilling  operations 
would  meet  the  proposed  toxicity  limit. 
Therefore,  even  if  10%  of  all  drilling 
muds  had  to  be  barged  to  shore  for 
disposal,  the  aggregate  cost  to  the 
industry  would  amount  to  only  .75% 
(assuming  a  linear  relationship  between 
cost  and  barging  frequency).  In  addition, 
Region  9  believes  that  through  product 
substitution  and  more  operator 


experience  with  new  additives,  the 
number  of  mud  systems  requiring  land 
disposal  can  be  further  reduced,  thereby 
resulting  in  still  lower  costs. 

When  Region  9  originally  solicited 
comments  for  proposals  being 
considered  for  a  toxicity  limit  for 
discharged  drilling  muds  in  July,  1984, 
industry  representatives  claimed  that  a 
limit  of  30,000  ppm  was  too  stringent  in 
that  it  would  not  allow  the  discharge  of 
muds  containing  mineral  oil  in  needed 
concentrations.  Region  9  has  reviewed 
the  use  of  mud  lubricants  off  Southern 
California  in  the  last  two  years  and 
believes  that  this  claim  is  exaggerated. 

In  1984,  Duke  and  Parrish  conducted  a 
study  in  which  mineral  oil  in 
concentrations  of  1,  5,  and  10%  was 
added  to  generic  muds  #2  and  #8. 
Toxicity  tests  revealed  that  at  a 
concentration  of  1%,  the  96  hour  LCm's 
(SPP)  for  muds  #2  and  #8  were  134,000 
ppm  and  71,000  ppm  respectively,  well 
above  the  toxicity  limit  in  the  proposed 
permit.  At  a  concentration  of  5%,  the 
LCm's  for  these  muds  were  18,000  ppm 
and  9,000  ppm  respectively,  slightly 
below  the  proposed  limit.  However, 
Region  '9's  records  of  mud  usage  on  the 
California  OCS  show  that  mineral  oil,  or 
additives  containing  mineral  oil,  are 
seldom  needed  at  concentrations  greater 
than  approximately  1%.  Therefore, 
compliance  with  the  proposed  toxicity 
limit  should  be  attainable  for  the  vast 
majority  of  drilling  operations,  including 
those  for  which  lubricity  additives  are 
needed. 

THUMS  Long  Beach  Co.  (operated  by 
a  consortium  of  major  oil  companies),  in 
a  recent  request  for  modification  of 
Ocean  Dumping  permit  OD  82-01  (ocean 
disposal  of  drilling  muds  and  cuttings), 
conducted  bioassays  on  typical  and 
"worst  case"  muds  needed  for  the 
company's  extensive  drilling  program  in 
Long  Beach  Harbor.  The  "worst  case" 
mud  contained  constituents,  including 
lubricants  and  other  additives,  at 
concentrations  which  the  company  itself 
estimated  would  be  adequate  for  all 
foreseeable  drilling  requirements. 
Nevertheless,  the  96  hour  LC*©  for  even 
the  "worst  case"  mud  was  35,000  ppm, 
in  compliance  with  the  toxicity-based 
limit  proposed  in  this  permit.  "These 
results  support  the  Region's  conclusion 
that  muds  more  toxic  than  authorized 
for  discharge  by  this  proposed  permit 
should  rarely  be  needed  in  drilling 
operations. 

As  noted  above,  Region  9  considers 
the  proposed  toxicity  limit  to  be 
economically  achievable  even  if  a  small 
number  of  operations  must  barge  muds 
to  shore  for  disposal.  Therefore,  Region 
9,  using  best  professional  judgment,  has 


determined  that  the  proposed  minimum 
96  hour  LCso  of  30,000  ppm  is  an 
appropriate  toxicity  limit  for  drilling 
muds  which  takes  into  consideration  the 
need  for  lubricity  and  other  additives. 

b.  Compliance  with  Mud  Toxicity 
Limit.  Under  the  existing  BPT  general 
permit.  Region  9  has  approved  numerous 
specialty  additives  based  on  bioassay 
data  and  informed  offshore  operators  of 
these  determinations.  This  regulatory 
approach  has  allowed  operators  to  use 
these  approved  additives  in  drilling 
operations  without  conducting 
additional  bioassays.  One  drawback  to 
this  approach,  however,  is  that 
operators  might  combine  several 
moderately  toxic  additives  (individually 
approvable)  in  one  mud  and  thereby 
exceed  the  permits  overall  toxicity 
limit.  In  order  to  limit  the  possibility  of 
such  occurrences.  Region  9  is  proposing 
two  levels  of  approval  for  specialty 
additives,  general  and  conditional: 

(1)  Additives  vwth  LC«,100,000  ppm 
(SPP)  when  tested  in  a  reference  mud  at 
the  maximum  usage  rate  would  be  listed 
as  acceptable  for  general  use  and 
discharge.  The  reference  mud  to  be  used 
for  these  tests  is  the  lightly  treated 
lignosulfonate  mud  (generic  mud  #7) 
which  has  been  the  most  commonly 
used  reference  mud  to  date. 

(2)  Additives  where  the  LCm  is  greater 
than  aaoOO  ppm  and  less  than  100,000 
ppm  would  be  conditionally  listed  as 
acceptable,  contingent  upon  the 
additive's  not  being  used  in  conjunction 
with  other  additives  which  in 
combination  could  result  in  violation  of 
the  permit's  overall  toxicity  limit. 

It  should  be  noted  that  the  above 
provisions  pertaining  to  specialty 
additives  would  apply  only  to  generic 
muds  #2-8.  The  overall  mud  toxicity 
limit  in  the  permit  is  based  on  the 
toxicity  of  mud  #1  with  no  specialty 
additives  included.  HoWever,  this  does 
not  preclude  the  use  of  specialty 
additives  in  mud  #1.  Sudi  additives 
could  be  included  in  mud  #1  if  the 
additives  did  not  increase  the  toxicity  of 
the  mud  (i.e.  the  toxicity  of  the  additive 
is  lower  than  the  toxicity  of  the  mud 
which  would  be  replaced),  or  if  the  basic 
components  of  mud  #1  were  used  at 
concentrations  lower  than  the  maximum 
allowed  concentrations  to  offset  the 
effects  of  specialty  additives. 

In  all  instances,  regardless  of  whether 
an  additive  is  listed  as  acceptable  for 
general  use  and  discharge  or  is 
conditionally  accepted,  the  discharger 
will  be  responsible  for  demonstrating 
compliance  with  the  whole  mud  toxicity 
limit.  Estimates  of  feint  toxicity  for  muds 
containing  conditionally  accepted 
additives  may  be  made  using  Equation 
(1)  from  Sprague  and  Logan  (1979): 
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The  above  regulatory  approach  to 
mud  additive  regulation  offers  the 
following  advantages: 

(1)  Since  the  LCm  of  most  specialty 
additives  is  greater  than  100.000  ppm, 
general  listing  of  acceptability  for 
discharge,  following  an  initial  bioassay, 
could  be  given  for  most  additives  to  be 
discharged,  thus  providing  desirable 
flexibility  for  operators. 

(2)  It  is  unlikely  that  violations  of  the 
permit's  whole  mud  toxicity  limit 
(minimum  of  30,000  ppm]  woald  result 
from  the  combination  of  additives 
acceptable  for  general  use  and 
discharge.  For  example,  if  it  is  assumed 
that  (a)  LCm  of  the  reference 

mud =500,000  ppm,  (b)  mud  constituent 
toxicity  is  additive  according  to  the 
above  equation,  and  (c)  additive  usage 
by  weight  is  small  relative  to  the  basic 
mud  constituents,  four  specialty 
additives  with  LC^=100UXX)  ppm  each 
used  at  its  maximum  concentration 
would  be  necessary  to  produce  a  mud 
with  an  overall  LCm  approximating  the 
permit  limit  of  30,000  ppm.  This 
calculation  proceeds  by  first 
determining  LQ  for  each  additive  using 
the  Sprague  and  Logan  formula.  In  the 
above  example  assuming  additive  usage 
of  2  Ibs/bbl  in  a  10  lbs/gal  mud,  LC, 
would  be  594  ppm.  Four  such  additives 
included  in  a  generic  mud  (LC,= 500.000 
ppm)  would  produce  a  mud  with  an  LCm 
of  29,400  ppm. 

Greater  assurance  that  the  permit's 
whole  mud  toxicity  limit  would  not  be 
violated  could  be  obtained  by  increasing 
the  minimum  LCm  for  listing  additives  as 
acceptable  for  general  use.  However, 
Region  9  believes  that  100,000  ppm  is  a 
reasonable  minimum  which  would  allow 
general  acceptance  of  most  additives 
and  also  provide  a  high  degree  of 
assurance  that  the  permit's  overall 
toxicity  limit  would  not  be  exceeded  by 
muds  in  actual  use.  Listing  and  toxicity 
information  for  mud  additives  may  be 
obtained  from  Region  9  at  the  above 
address. 


The  proposed  permit  requires  • 
demonstration  of  compliance  with  the 
overall  toxicity  limit  for  each  mud 
system  which  is  used  and  discharged. 
"The  term  "mud  system"  refers  to  the 
major  types  of  drilling  muds  which  are 
used  during  the  drilling  of  a  single  well 
For  example,  drilling  would  probably 
commence  with  a  spud  mud  for  the  first 
several  himdred  feet  Then  a  seawater 
gel  mud  might  be  used  to  a  depth  about 
1,000  feet.  Subsequently  a  lightly  treated 
lignosulfonate  mud  might  be  used  to  a 
depth  of  around  5.000  feet  Finally,  a 
freshwater  lignosulfonate  system  might 
be  used  for  the  remainder  of  the  drilUng 
operation  to  a  depth  of  about  15.000  feet 
Typically  a  bulk  discharge  of  1,000  to 
2,000  barrels  of  mud  occurs  when  the 
mud  system  is  changed.  It  is  at  these 
times  that  compliance  with  the  permit's 
toxicity  limit  must  be  demonstrated.  The 
bulk  discharges  are  the  highest  volume 
mud  discharges  and  will  include  ail 
specialty  mud  components  added  to 
each  mud  system.  As  such.  Region  9 
believes  that  the  bulk  discharges  are  the 
most  appropriate  dischai^ges  for  which 
to  require  a  demonstration  of 
compUance  with  the  toxicity  limit  In  the 
above  example  four  such 
demonstrations  would  be  required  for 
the  drilling  of  the  well. 

Except  for  the  final  mod  system  used 
at  the  time  maximum  well  depth  is 
reached,  this  demonstration  may  consist 
of  toxicity  calculations  as  discussed 
above,  exclusive  use  of  generic  muds 
and  additives  listed  as  acceptable  for 
general  use  or  an  actual  mud  bioassay. 
A  bioassay  is  required  for  the  final  mud 
discharge  irrespective  of  mud 
composition,  liiis  is  the  time  when  the 
maximum  mud  toxicity  is  likely  to  be 
reached  due  to  the  increased  need  for 
specialty  additives  at  greater  depths. 
Given  the  uncertainties  of  the  methods 
for  estimating  mud  toxicity,  Region  9 
believes  that  at  least  one  actual 
bioassay  per  well  should  be  required 
The  bioassay  procedure  to  be  used  is 
"Drilling  Fluids  Toxicity  Test"  (U.S. 
Envirorunental  Protection  Agency, 
1985a). 

2.  Diesel  Oil 

As  discussed  above,  the  proposed 
permit  prohibits  the  discharge  of  diesel 
oil  as  a  torque-reducing  lubricity 
additive.  Diesel  which  is  sometimes 
added  to  a  water-based  mud  system,  is 
a  complex  mixtiu^  of  petroleum 
hydrocarbons,  known  to  be  highly  toxic 
to  marine  organisms  and  to  contain 
numerous  toxic  and  nonconventioaal 
pollutants.  While  this  limitation  thereby 
controls  the  toxic  as  well  as 
nonconventional  pollutants  present  in 
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diesel,  the  Agency's  primary  concern  is 
to  control  the  toxic  pollutants.  The 
pollutant  "diesel  oil"  is  being  used  as  an 
"indicator  ■  of  the  listed  toxic  pollutants 
present  in  diesel  oil  which  are  controlled 
through  compliance  with  the  effluent 
limitation.  The  technology  basis  for  this 
limitation  is  product  substitution  of  less 
toxic  mineral  oil  for  diesel  oil. 

The  Agency  selected  "diesel"  as  an 
"indicator"  as  an  alternative  to 
establishing  limitations  on  each  of  the 
speciHc  toxic  and  nonconventional 
pollutants  present  in  the  diesel- 
contaminated  waste  streams.  The  listed 
toxic  pollutants  found  in  various  diesel 
oils  include  naphthalene,  benzene, 
ethylbenzene.  phenanthrene.  toluene, 
fluorene,  and  phenol.  Diesel  oil  may 
contain  from  20  to  60  percent  by  volume 
aromaljc  hydrocarbons.  The  light 
aromatic  hydrocarbons,  such  as 
benzenes,  naphthalenes,  and 
phenanthrenes,  constitute  the  most  toxic 
major  components  of  petroleum 
products.  Mineral  oils,  with  their  lower 
aromatic  hydrocarbon  content  and 
lower  toxicity,  contain  lower 
concentrations  of  toxic  pollutants  than 
do  diesel  oils.  Diesel  oil  also  contains  a 
number  of  nonconventional  pollutants, 
including  polynuclear  aromatic 
hydrocarbons  such  as 
methylnaphthalene, 
dimethylnaphthalene, 
methylphenanthrene,  and  other 
alkylated  forms  of  each  of  the  listed 
toxic  pollutants. 

Region  9  believes  that  the  limitations 
achieved  by  product  substitution  or  land 
disposal  of  contaminated  muds  and 
cuttings  represent  the  technically 
feasible  and  economically  achievable 
BAT-level  of  controls  for  the  various 
toxic  pollutants  to  be  controlled. 
Establishing  limitations  on  these 
pollutant  parameters  as  indicator 
pollutants,  avoids  the  costly  and 
technically  complex  requirement  of 
complying  with  specific  limitations  on 
each  of  the  toxic  pollutants.  Monitoring 
and  analyzing  all  waste  streams  to 
confirm  compliance  with  specific 
effluent  limitations  for  each  of  the  toxic 
pollutants  is  not  considered  by  Region  9 
to  be  economically  justified  at  this  time. 

3.  Mercury  and  Cadmium  Contamination 
of  Ba  rite 

The  proposed  permit  also  limits 
mercury  and  cadmium  as  trace 
contaminants  in  barite  to  1  mg/kg  and  2 
mg/kg,  respectively  (Condition  II.A.l(g)). 
Barite  is  mined  from  either  bedded  or 
vein  deposits.  The  bedded  deposits  are 
characterized  by  substantially  lower 
concentrations  of  heavy  metal 
contaminants  such  as  mercury  and 
cadmium  (Nelson,  Lui.  and  Sommers, 


1980;  Kramer,  Grundy  and  Hammer, 
1980).  By  limiting  the  mercury  and 
cadmium  in  barite.  the  proposed  permit 
also  serves  to  limit  the  concentrations  of 
the  other  contaminants  as  well.  The 
numerical  values  for  the  limits  were 
based  on  data  in  the  above  references 
and  in  Technical  Resources  Inc.  (1984d] 
while  allowing  for  a  reasonable 
variability  in  the  quality  of  bedded 
deposits.  Compliance  with  this  limit  is 
achievable  thn)ugh  product  substitution, 
i.e.  the  utilization  of  uncontaminated 
sources  of  barite  for  offshore  purposes 
in  place  of  contaminated  sources. 

According  to  data  collected  by  the 
EPA  Industrial  Technology  Division, 
nearly  half  of  the  barite  consumed  in  the 
United  States  is  produced  in  the  Battle 
Mountain,  NV  area  which  is  a  source  of 
bedded  or  uncontaminated  barite.  Since 
offshore  usage  of  barite  constitutes  only 
25%  of  total  domestic  barite  usage,  an 
adequate  supply  of  uncontaminated 
barite  would  be  available  for  offshore 
usage  nationwide  if  only  1/2  of  the 
Nevada  source  were  dedicated  to 
offshore  uses.  It  is  preferable  from  an 
environmental  point  of  the  view  to  use 
the  uncontaminated  barite  for  offshore 
operations  where  the  mud  is  discharged 
and  to  use  the  contaminated  barite 
onshore  where  the  mud  is  land 
disposed. 

At  a  workshop  sponsored  by  EPA  in 
Santa  Barbara,  CA  (July  27-29, 1984),  an 
industry  representative  indicated  that 
all  Southern  California  offshore 
operators  are  already  using  the  Nevada 
barite  for  their  drilling  mud  (Technical 
Resources,  Inc.,  1984b).  This  is 
apparently  due  to  the  proximity  of  the 
Nevada  source  to  Southern  California. 
In  view  of  this  fact.  Region  9  believes 
that  the  proposed  limitation  should  be 
economically  achievable  and  not 
disruptive  to  the  barite  market.  It  should 
also  be  noted  that  the  Nevada  barite  is 
high  density  barite  and  need  not  be 
blended  with  other  barite  to  achieve 
density  specifications. 

4.  Prohibition  of  Chrome  Lignosulfonate 

The  proposed  permit  prohibits  the 
discharge  of  chrome  lignosulfonate 
(Condition  II.A.l(j))  in  order  to  prevent 
the  discharge  of  the  toxic  pollutant 
chromium.  Substitutes  for  chrome 
lignosulfonate  are  available  (such  as 
iron  or  calcium  lignosulfonate)  which, 
according  to  Region  9'8  mud  usage 
records,  are  already  in  use  by 
approximately  two-thirds  of  California 
OCS  operators.  Region  9  recognizes  that 
chrome  lignosulfonate  may  have 
advantages  over  other  lignosulfonates 
such  as  stability  over  a  greater 
temperature  range.  However,  given  the 
widespread  use  of  substitutes  for 


chrome  lignosulfonate.  Region  9  believes 
that  this  prohibition  has  been 
demonstrated  to  be  technologically  and 
economically  achievable. 

5.  Other  Toxic  Nonconventional 
Compounds 

The  discharge  of  halogenated  phenol 
compounds  (a  class  of  compounds 
which  includes  several  toxic  pollutants) 
is  prohibited  in  accordance  with  a 
Minerals  Management  Service 
Operations  Order. 

As  noted  previously,  the  existing  BPT 
guidelines  require  a  residual  chlorine 
concentration  in  the  sanitary  discharge 
of  at  least  1  mg/1  which  is  to  be 
maintained  as  close  to  1  mg/l  as 
possible.  This  requirement  is  being 
proposed  as  a  BCT  limit  for  this  draft 
permit  also  (for  control  of  the 
conventional  pollutant,  fecal  coliform). 
JRB  Associates  (1984)  concludes  that  the 
impacts  from  the  chlorine  in  the  sanitary 
discharge  should  be  small  due  to  rapid 
dilution  and  the  low  volume  of  the 
discharge.  Nevertheless,  to  minimize  the 
potential  effects  of  chlorine  in  this 
discharge.  Region  9  is  also  proposing  a 
maximum  chlorine  residual  of  10  mg/1  as 
a  BAT  limit.  Past  DMRs  in  Region  9 
show  that  the  vast  majority  of  offshore 
operators  consistently  comply  with  the 
proposed  maximum  chlorine  limit. 
Compliance  by  all  operators  should  be 
easily  achievable  through  better 
operation  and  housekeeping  of  existing 
facilities. 

8.  Toxic  Organics  and  Metals  in 
Produced  Water 

The  existing  general  permit  limits 
heavy  metals  in  produced  water 
discharges.  The  limitations  are  based  on 
the  1983  California  Ocean  Plan  rather 
than  existing  BPT  effluent  guidelines 
which  do  not  limit  toxic  pollutants. 

The  EPA  Industrial  Technology 
Division  has  recently  sampled  produced 
water  discharges  in  the  Gulf  of  Mexico, 
Alaska,  and  California.  In  addition  to 
heavy  metals,  small  concentrations  of 
several  priority  toxic  organic 
compounds  were  identiHed  including 
naphthalene,  phenol.  2.  4 
dimethylphenol,  benzene,  toluene  and 
ethylbenzene.  In  addition,  benzo(a) 
pyrene  was  reported  by  Middleditch 
(1983).  The  EPA  Industrial  Technology 
Division  has  been  reviewing  treatment 
options  for  produced  water  in  its  current 
BAT/BCT  guidelines  development 
efforts.  The  treatment  options 
considered  as  add-on  technologies  to 
existing  BPT  facilities  include  filtration, 
precipitation,  carbon  adsorption  and 
biological  treatment.  For  various 
reasons,  these  add-on  technologies  were 
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either  found  to  be  technologically 
infeasible  to  implement  in  this  industry 
segment  or  do  not  appear  to  be  effective 
in  reducing  priority  pollutant  levels  in 
produced  water  discharges.  The  Agency 
is  still  evaluating  reinjection  technology 
for  the  effluent  limitations  guidelines  for 
produced  water  discharges  from  existing 
source  facilities. 

The  implementation  of  any  treatment 
method  for  produced  wafer  is 
complicated  by  the  space  constraints  on 
an  offshore  platform.  The  Industrial 
Technology  Division  in  its  upcoming 
guidelines  proposal  will  be  soliciting 
retrofit  cost  data  for  reinjection  of 
produced  water  from  existing  platforms. 
Adequate  data  to  accurately  assess  the 
economic  achievability  of  this  option  are 
not  available  at  the  present  time. 
Therefore,  additional  technology-based 
effluent  Hmitations  are  not  being 
proposed  for  toxic  organic  pollutants  in 
produced  waters  at  this  time.  However, 
the  proposed  permit  does  retain  the 
heavy  metals  limits  which  are  in  the 
existing  general  permit  and  which  were 
derived  from  the  California  Ocean  Plan. 
Also,  additional  limits  are  proposed  for 
several  of  the  toxic  organic  pollutants 
based  on  the  Ocean  Discharge  Criteria 
regulations.  See  section  VI.D.3.  Should 
the  EPA  Industrial  Technology  Division 
ultimately  promulgate  BAT  effluent 
limitations  for  produced  water  which 
are  more  stringent  than  the  limits  in  the 
proposed  permit,  Region  9  in  accordance 
with  40  CFR  122.28(b)(2)(D),  may  require 
an  individual  permit  for  platforms 
discharging  produced  water  and  include 
the  newly  promulgated  effluent 
limitations. 

The  use  of  specialty  additives  (which 
may  contain  toxic  pollutants]  in 
produced  water  is  also  under  review  by 
the  Industrial  Technology  Division  and 
is  a  subject  for  which  data  are  limited. 
The  proposed  permit  requires  that  the 
composition  and  concentration  of  all 
substances  added  to  produced  waters 
(such  as  but  not  limited  to  biocides, 
corrosion  and  scale  inhibitors)  be 
reported  to  Region  9  (Condition 
II.A.2(b)). 

D.  Requirements  Based  on  the  Ocean 
Discharge  Criteria  Evaluation 

As  noted  previously,  the  general 
NPDES  permit  authorizing  discharges 
from  offshore  oil  and  gas  exploration, 
development  and  production  facilities 
off  Southern  California  was  originally 
issued  on  February  18, 1982  (47  FR  7312). 
The  term  of  the  permit  was  two  years 
with  an  expiration  date  of  December  31, 
1983.  On  December  8, 1983,  Region  9 
reissued  the  permit  for  an  additional  6 
month  period  ending  on  June  30, 1984  (48 
FR  55029).  Region  9  concluded  in  both 


permit  issuances  that  the  authorized 
discharges  would  not  cause 
unreasonable  degradation  of  the  marine 
environment.  These  conclusions  were 
based  on  the  limited  duration  of  the 
permits,  the  limited  extent  of  offshore 
activity  anticipated  during  the  terms  of 
permits  and  the  fact  that  the  permitted 
facilities  would  be  subject  to  effluent 
limitations,  monitoring  requirements  and 
other  conditions  contained  in  the  permit. 
Short-term  permits  were  issued  because 
Region  9  believed  that  additional 
information  was  necessary  concerning 
longer-term,  cumulative  effects  of  the 
discharges  prior  to  issuance  of  a  normal 
5  year  permit.  The  issuance  of  the  short- 
term  permits  also  provided  additional 
time  for  ongoing  and  new  studies  to  be 
completed  which  would  assess  the 
longer-term  and  cumulative  effects  of 
permitted  discharges. 

Many  of  these  studies  have  now  been 
completed.  Since  the  reissuance  of  the 
last  Region  9  OCS  general  permit,  the 
National  Reserach  Council  (NRC) 
completed  a  major  assessment  of  the 
fate  and  effects  of  drilling  muds  and 
cuttings  discharges  in  the  marine 
environment,  including  long  term 
cumulative  effects  (NRC.  1983).  The 
NRC  study  draws  from  the  many 
laboratory  and  field  studies  which  have 
been  conducted  in  recent  years.  The 
report  concludes  that  the  risks  to  the 
marine  environment  are  small  from 
individual  operations  such  as  a  single 
exploratory  drilling  operation.  However, 
insufficient  information  was  available  to 
conclude  that  "massive  development"  of 
an  offshore  oil  field  would  not  cause 
unreasonable  degradation  of  the  marine 
environment. 

Considerable  drilling  activity  is 
projected  for  offshore  California  in  the 
coming  years  particularly  in  the  western 
Santa  Barbara  Channel  and  Santa  Maria 
Basin.  MMS  has  estimated  that  a  total  of 
74  exploratory  wells  and  751 
development  wells  would  be  drilled  in 
the  proposed  general  permit  area  during 
the  term  of  the  permit. 

EPA  has  funded  two  additional 
studies  in  an  effort  to  determine  whether 
this  expected  level  of  offshore  activity 
would  or  would  not  cause  unreasonable 
degradation  of  the  marine  environment. 
An  Ocean  Discharge  Criteria  Evaluation 
(ODCE)  was  performed  by  JRB 
Associates  of  Seattle,  WA  (JRB 
Associates,  1984).  This  study  was 
supplemented  by  a  hazard  assessment 
prepared  by  Dr.  Gary  Petrazzuolo  in 
which  the  long-term  cumulative  effects 
of  mud  and  cuttings  discharges  are 
evaluated  (Technical  Resources,  Inc.. 
1984c).  These  studies  concluded  that 
discharges  from  development  and 


production  platforms  would  cause 
unreasonable  degradation  unless 
additional  controls  are  imposed  in  tfte 
permit.  However,  the  analyses  did 
conclude  that  irreparable  harm  (as 
defined  by  40  CFR  Part  125.  Subpart  M) 
would  not  be  expected.  See  Appendix  A 
for  a  more  detailed  discussion. 

In  determining  whether  the  discharges 
resulting  from  the  projected  offshore 
activities  will  cause  unreasonable 
degradation  of  the  marine  environment 
Region  9  considered  the  studies 
discussed  above,  other  studies  and 
documents  in  the  administrative  record 
for  general  NPDES  permit  No. 
CA0110516,  the  appUcation  of  additional 
permit  conditions  pursuant  to  40  CFR 
125.123(d),  and  the  application  of 
technology-based  limitations  to  the 
discharges.  After  evaluating  these 
factors.  Region  9  has  concluded  that 
there  is  insufficient  information  to  make 
a  determination  of  no  unreasonable 
degradation.  Therefore,  a  permit  for  the 
discharges  may  only  be  issued  if  the 
requirements  of  40  CFR  125.123(c)  are 
met. 

Region  9  has  concluded  that  the 
dischargers,  operating  under  permit 
conditions  established  in  40  CFR 
125.123(d),  will  not  cause  irreparable 
harm  to  the  marine  environment.  These 
additional  permit  conditions  include 
limiting  permissible  concentration  (IPC) 
requirements  for  pollutants  in  effluent 
streams  and  a  monitoring  program  to 
assess  the  impact  of  the  discharges. 

Pursuant  to  40  CFR  125.123(c).  Region 
9  has  also  determined  that  there  are  no 
reasonable  alternatives  to  on-site 
disposal.  A  special  study  of  disposal 
alternatives  has  been  conducted  by 
Sobotka  &  Co.  in  which  drilling  mud 
disposal  alternatives  were  analyzed  for 
mud  generated  on  the  Pacific  OCS.  See 
Appendix  B.  The  study  analyzed 
alternatives  such  as  onshore  disposal, 
disposal  at  special  ocean  dumping  sites, 
and  treatment  prior  to  discharge.  After 
reviev\dng  the  study  Region  9  concluded 
that,  after  taking  costs  into 
consideration,  no  reasonable 
alternatives  presently  exist  to  onsite 
disposal. 

Specific  permit  requirements  included 
for  compliance  with  the  requirements  of 
the  Ocean  Discharge  Criteria  are 
discussed  below: 

1.  Mud  Discharges  in  the  Vicinity  of  the 
Channel  Islands  Marine  Sanctuary 

Region  9  is  proposing  a  special 
discharge  limitation  appUcable  to 
drilling  mud  discharges  on  tracts  within 
1,000  m  of  the  Channel  Islands  Marine 
Sanctuary  which  were  leased 
subsequent  to  the  effective  date  of  the 
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sanctuary  regulations.  See  section 
VIII.C.  The  proposed  permit  would 
prohibit  mud  discharges  on  such  tracts 
which  would  result  in  exceedences  of  a 
limiting  permissible  concentration  (LPC) 
inside  the  boundaries  of  the  marine 
sanctuary  (Condition  II.A.l(i)).  The  LPC 
is  1  percent  of  the  96  hour  LGso  for  a 
given  drilling  mud.  Region  9  believes 
that  the  proposed  condition  will  provide 
appropriate  additional  protection  for  the 
sanctuary  and  equitable  treatment  for 
lessees. 

2.  Limiting  Permissible  Concentration 
Requirements  for  Produced  Water 

The  draft  general  permit  contains 
conditions  designed  to  ensure 
compliance  with  the  regulations 
pertaining  to  limiting  permissible 
concentrations  (40  CFR  125.123(d)).  For 
produced  water  discharges,  Condition 
IIJV.2(a)  requires  comphance  with  the 
heavy  metals  limitations  of  the 
California  Ocean  Plan.  After  initial 
dilution,  heavy  metals  concentrations 
must  be  reduced  below  the  limits  set  by 
the  Ocean  Plan.  Condition  II.A.2(a)  also 
contains  hmits  for  several  toxic  organic 
pollutants  which  have  been  identified  in 
produced  water  and  for  marine  water 
quality  criteria  are  provided  in  EPA's 
latest  update  of  water  qaality  criteria 
(45  FR  79318).  The  permit  limits,  again  to 
be  achieved  after  initial  dilution,  are  1% 
of  the  concentration  for  acute  toxicity 
for  salt  water  organisms.  Initial  dilution 
is  estimated  using  a  plume  model  such 
as  PLUME  (Teeter  and  Baumgartner. 
1979)  or  other  method  approved  by 
Region  9. 

3.  Field  Monitoring  Study 

For  permits  issued  pursuant  to  40  CFR 
125.123(c)  the  Ocean  Discharge  Criteria 
regulations  require  a  monitoring 
program  to  assess  the  impacts  of  the 
discharges  (40  CFR  125.123(d)(2)). 
Condition  IV. D  of  the  draft  permit 
requires  permittees  to  jointly  conduct 
the  production  platform  monitoring 
program  found  in  "Monitoring  Program 
Requirements  for  Assessing  Impacts 
from  Offshore  Oil  and  Gas  Discharges" 
(Technical  Resources.  Inc.,  1985).  This 
monitoring  program  consists  of  an 
existing  platform  study  and  a  new 
platform  study.  Both  studies  would 
involve  the  sampling  and  analysis  of 
bottom  sediments  and  benfhic 
organisms  at  reference  sites  and  in  the 
vicinity  of  offshore  platforms.  Analyses 
of  samples  would  be  conducted  for 
parameters  such  as  grain  size  and  for 
contaminants  such  as  barium  and  EPA 
priority  pollutants.  Comparison  of  the 
results  for  the  reference  sites  and  the 
sites  near  the  platforms  would  allow 
EPA  to  evaluate  the  effects  of  the 


discharges  on  the  marine  environment, 
and  the  need  for  additional  permit 
limitations  or  requirements. 

The  existing  platform  study  would 
focus  on  the  eastern  Santa  Barbara 
Channel  where  development  activity 
has  been  the  greatest.  This  study  would 
produce  information  pertaining  to  the 
environmental  impacts  from  platform 
discharges  relatively  quickly.  The 
existing  platform  program  would 
commence  within  six  months  of  the 
effective  date  of  the  general  permvt  and 
be  completed  within  one  year. 

The  new  platform  study  would  be 
coordinated  with  the  installation  dates 
for  new  platforms  on  the  OCS.  The 
MMS  is  currently  conducting  a 
monitoring  program  similar  to  the  new 
platform  study  entitled  "Monitoring: 
Assessment  of  Long-Term  Changes  in 
Biological  Communities:  Phase  II — 
Quantitative  Benthic  Surveys  Near 
Production  Platforms  in  the  Santa  Maria 
Basin  and  Western  Santa  Barbara 
Channel — Year  P".  This  study  is  part  of  a 
board  range  of  California  OCS  studies 
administered  by  the  Pacific  OCS  office 
of  the  MMS  in  support  of  the  OCS 
leasing  program  (U.S.  MMS,  1983). 
Region  9  recognizes  that  there  may  be 
some  overlap  between  the  work  to  be 
conducted  by  the  MMS  and  the 
requirements  of  the  new  platform  study. 
As  such  Condition  IV.D  provides  that 
permittees  may,  upon  approval  of 
Region  9,  substitute  the  study  program 
of  the  MMS  for  the  requirements  of  the 
new  platform  study  to  the  extent  that 
MMS  studies  meet  the  requirements 
described  in  the  new  platform  study. 

4.  Reopener  Clause 

The  Ocean  Discharge  Criteria 
regulation  require  that  all  permits  issued 
pursuant  to  40  CFR  125.123(c)  include 
the  reopen6r  clause  found  in  40  CFR 
125.123(d)(4).  This  reopener  clause  is 
included  in  the  draft  permit  as  Condition 
n.A.5.  This  condition  provides  that  the 
permit  may  be  modified  or  revoked  if, 
based  on  new  data,  EPA  determines  that 
continued  discharges  may  cause 
unreasonable  degradation  of  the  marine 
environment. 

5.  Bioassay  Tests  for  Generic  Muds 
Using  Northern  Anchovy 

As  discussed  in  Appendix  A,  the 
northern  anchovy  was  identified  as  a 
critical  species  in  the  marine  ecosystem 
off  Southern  California.  In  view  of  the 
significance  of  this  species.  Region  9  is 
requiring  additional  bioassays  to 
determine  the  sensitivity  of  this  species 
to  drilling  muds.  This  condition  is 
included  in  the  permit  pursuant  to  40 
CFR  125.123(d)(3)  since  insufficient 


information  is  available  concerning  this 
particular  species. 

E.  Best  Management  Practices  for 
Dispersants,  Surfactants,  and 
Detergents 

The  facility  operator  is  required  to 
minimize  the  discharge  of  dispersants. 
surfactants,  and  detergents  except  as 
necessary  to  comply  with  the  safety 
requirements  of  the  Occupational  Safety 
and  Health  Administration  and  the 
Minerals  Management  Service.  This 
restriction  applies  to  tank  cleaning  and 
other  operations  which  do  not  directly 
involve  the  safety  of  workers.  This 
restriction  is  imposed  because 
detergents  disperse  and  emulsify  oil, 
thereby  increasing  toxicity  and  making 
the  detection  of  a  discharge  of  oil  more 
difficult.  These  limitations  have  been 
established  pursuant  to  NPDES  permit 
regulations  at  40  CFR  122.44(k)  (best 
management  practices). 

VIL  Monitoring  and  Enforcement 

This  general  permit  requires 
dischargers  to  monitor  weekly  the 
concentrations  of  oil  and  grease  in 
produced  water  discharges  and  monthly 
the  chlorine  in  sanitary  waste 
discharges.  In  addition,  weekly 
monitoring  or  estimates  of  the  produced 
water  flow  rate  is  required,  as  well  as 
quarterly  sampling  to  demonstrate 
compliance  with  the  numeric  limits 
placed  on  heavy  metals  and  toxic 
organic  compounds  in  produced  water 
discharges.  Monthly  volume  estimates 
are  required  for  drilling  muds,  drill 
cuttings,  deck  drainage,  produced  sand, 
and  well  treatment  fiuids.  Discharge 
Monitoring  Reports  must  be  submitted 
quarterly.  A  chemical  inventory  of  all 
materials  actually  added  down  the  well 
must  be  maintained  and  all  records 
retained  for  three  years.  Composition 
data  for  drilling  muds  which  are  used 
and  discharged  must  be  provided  to 
Region  9  upon  completion  of  each  well. 

Condition  n.A.l(e)  requires  bioassay 
testing  of  muds  to  demonstrate 
compliance  with  permit  toxicity 
limitations  if  an  operator  discharges 
other  than  generic  muds  or  uses 
additives  for  which  adequate  data  are 
not  provided  to  determine  compliance 
with  permit  limits.  A  bioassay  is 
required  for  the  final  mud  system  when 
the  well  reaches  its  maximum  depth, 
regardless  of  mud  composition. 

Condition  IlJV.l(k)  requires  that  the   ' 
permittee  notify  Region  9  (or  other 
designated  agency)  48  hours  prior  to  the 
final  mud  discharge  so  that  Region  9 
may  have  an  opportunity  to  sample  the 
final  mud.  This  provision  will  aid  in 
ensuring  compliance  with  permit 
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conditions.  Also,  tiie  permittee  is 
required  to  keep  a  record  of  days  of 
discharge  of  each  mud  system  and  the 
volume  of  discharge.  (Condition 
n.A.l(a).) 

EPA  has  recently  signed  a 
Memorandum  of  Understanding  (MOU) 
with  MMS  covering  a  broad  range  of 
OCS  activities,  including  post  lease 
monitoring,  inspection  and  enforcement. 
Under  the  MOU.  MMS  agrees  upon 
written  request  from  an  EPA  Regional 
Administrator  to  sample  waste  streams 
(such  as  drilling  mud)  and  forward  all 
samples  to  EPA  for  analysis.  Region  9 
intends  to  work  with  the  Pacific  OCS 
O^ice  of  the  MMS  through  a  regional 
Memorandum  of  Agreement  (currently 
under  development]  to  establish  a 
program  of  periodic  sampling  of  drilling 
muds  discharged  into  Southern 
California  waters.  Region  9  will  test  the 
muds  for  toxicity  and  for  the  presence  of 
prohibited  substances.  Region  9  believes 
that  such  an  inspection  program  will 
ensure  compliance  with  permit  limits. 
Under  the  MOU,  Region  9  retains  the 
right  to  conduct  its  own  inspections. 
Region  9  has  in  the  past  conducted  such 
inspections  and  retains  all  enforcement 
responsibilities  under  the  CWA. 

VIII.  Other  Legal  Requirements 

A.  Consistency  With  California  Coastal 
Zone  Management  Program 

The  Coastal  Zone  Management  Act 
(C2^MA)  and  its  implementing 
regulations  (15  CFR  Part  930)  require 
that  any  Federally  licensed  activity 
directly  affecting  the  coastal  zone  of  a 
state  with  an  approved  Coastal  Zone 
Management  Program  (CZMP)  be 
determined  to  be  consistent  with  the 
CZMP.  The  proposed  general  permit 
would  not  authorize  discharges  into  the 
territorial  seas  of  the  State  of  California, 
nor  into  any  body  of  water  landward  of 
the  inner  boundary  of  the  territorial  seas 
or  any  wetland  adjacent  to  such  waters. 
However,  discharges  would  be 
authorized  in  waters  adjacent  to  the 
territorial  seas  of  the  State  of  California 
and  as  such  could  affect  the  coastal 
zone. 

Region  9  has  reviewed  the 
requirements  of  the  CZMP  and 
determined  that  the  proposed  permit  is 
consistent  with  the  CZMP.  Since  there 
are  no  applicants  for  general  permits, 
EPA  in  effect  becomes  the  applicant  and 
must  provide  the  necessary  consistency 
certification.  Region  9  has  certified  the 
proposed  permit  to  the  California 
Coastal  Commission  as  consistent  with 
the  CZMP. 

Since  Region  9  has  formally  certified 
the  permit  to  the  Commission  for 
concurrence.  Condition  II.B.8  in  the 


previous  permit  requiring  concurrence 
by  the  Commission  with  plans  of 
exploration/development  prior  to 
operation  under  the  permit  has  been 
deleted. 

B.  Endangered  Species  Consultations 

The  Endangered  Species  Act  (ESA) 
requires  that  each  Federal  agency 
ensure  that  any  of  their  actions,  such  as 
permit  issuance,  do  not  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  habitats.  Region  9  has  concluded 
that  the  discharges  authorized  by  the 
general  permit  would  neither  jeopardize 
the  continued  existence  of  any 
endangered  or  threatened  species  nor 
adversely  affect  its  critical  habitat. 

In  accordance  with  section  7  of  the 
ESA,  Region  9  has  provided  a  copy  of 
the  proposed  permit  and  fact  sheet  to 
the  National  Marine  Fisheries  Service 
and  the  U.S.  Fish  and  Wildlife  Service 
for  an  evaluation  of  this  conclusion. 
Copies  of  all  opinions  will  be  included 
in  the  administrative  record  for  the  final 
permit. 

C.  The  Marine  Protection,  Research, 
and  Sanctuaries  Act 

The  Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972  (MPRSA) 
regulates  the  dumping  of  all  types  of 
materials  into  ocean  waters  and 
establishes  a  permit  program  for  ocean 
dumping.  In  addition  the  MPRSA 
establishes  the.Marine  Sanctuaries 
Program  implemented  by  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  which  requires 
NOAA  to  designate  ocean  waters  as 
marine  sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological  or 
aesthetic  values. 

Section  302(f)  of  the  MPRSA  requires 
that  the  Secret&ry  of  Commerce,  after 
designation  of  a  marine  sanctuary, 
consult  with  other  Federal  agencies,  and 
issue  necessary  regulations  to  control 
any  activities  permitted  within  the 
boundaries  of  the  marine  sanctuary.  It 
also  provides  that  no  permit.  Ucense.  or 
other  authorization  issued  pursuant  to 
any  other  authority  shall  be  valid  unless 
the  Secretary  shall  certify  that  the 
permitted  activity  is  consistent  with  the 
purpose  of  the  marine  sanctuaries 
program  and  can  be  carried  out  within 
its  promulgated  regulations. 

One  marine  sanctuary  exists  in  the 
general  permit  area,  the  Channel  Islands 
Marine  Sanctuary,  designated  a 
sanctuary  in  September,  1980.  The 
sanctuary  consists  of  the  Channel 
Islands  from  Anacapa  Island  to 
Richardson  Rock  and  a  six  nautical  mile 


buffer  zone  surrounding  the  islands. 
Regulations  implementing  the 
designation  of  this  area  as  a  marine 
sanctuary  are  found  at  15  CFR  Part  935. 
These  regulations  prohibit  discharges 
from  hydrocarbon  activities  on  tracts 
leased  after  the  effective  date  of  the 
regulations  (April  30, 1982). 

Discharges  on  other  tracts  are  not 
affected  by  the  regulations.  Portions  of 
six  (6)  tracts  leased  prior  to  April  30. 
1982,  and  included  in  the  proposed 
permit,  are  within  the  sanctuary 
boundaries.  However,  the  general  permit 
does  not  authorize  discharges  within 
any  tract  leased  subsequent  to  the 
effective  date  of  sanctuary  regulations 
and  located  within  sanctuary 
boundaries.  Accordingly,  Region  9 
believes  that  the  permit  is  consistent 
with  the  requirements  of  the  sanctuary 
regulations  and  the  MPRSA 

Region  9  is,  however,  proposing  a 
special  discharge  limitation  appUcable 
to  drilling  mud  dischai;ges  on  tracts 
which  (1)  were  leased  subsequent  to  the 
effective  date  of  the  sanctuary 
regulations  and  (2)  have  a  portion  of  the 
tract  lying  v^thin  1.000  m  of  the 
boundary  of  the  Channel  Islands  Marine 
Sanctuary.  The  proposed  permit  would 
prohibit  mud  discharges  on  such  tracts 
which  would  result  in  exceedences  of  a 
limiting  permissible  concentration  (IPC) 
inside  the  boimdaries  of  the  marine 
sanctuary  (Condition  IIA.l(i)).  The  LPC 
is  1  percent  of  the  96  hour  LC^  for  a 
given  drilling  mud.  For  mud  discharges 
within  1.000  m  of  the  boundary  of  the 
marine  sanctuary,  the  proposed  permit 
requires  a  demonstration  of  compliance 
with  this  condition  by  the  permittee 
based  on  the  toxicity  of  the  mud  and  an 
analysis  of  the  mud  dilution.  For  mud 
discharges  occurring  at  distances 
greater  than  1000  m  from  the  sanctuary 
boundary  it  is  assumed,  based  on  the 
dilution  analysis  of  Petrazzuolo  (1983), 
that  the  discharge  would  comply  with 
this  requirement.  This  condition  is 
proposed  pursuant  to  the  requirements 
of  Section  403  of  the  CWA.  Region  9 
believes  that  the  proposed  condition  will 
provide  appropriate  additional 
protection  for  the  sanctuary  and 
equitable  treatment  for  lessees. 

D.  Oil  Spill  Requirements 

Section  311  of  the  CWA  prohibits  the 
discharge  of  oil  and  hazardous  materials 
in  harmful  quantities.  Routine 
discharges  specifically  controlled  by  the 
permit  are  excluded  fitim  the  provisions 
of  Section  311.  However,  these  permits 
do  not  preclude  the  institution  of  legal 
action  or  relieve  the  permittee  from  any 
responsibilities,  liabilities,  or  penalties 
for  other  unauthorized  discharges  of 
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toxic  pollutants  which  are  covered  by 
Section  311  of  the  CW A. 

E.  State  Water  Quality  Standards  and 
State  Certification 

Since  State  waters  are  not  included  in 
the  general  permit  area,  the  provisions 
of  section  401  of  the  CWA  do  not  apply. 

F.  Economic  Impact:  E.O.  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  Section  8(b)  of  that 
order. 

G.  Popen'ork  Reduction  Act 

Region  9  has  reviewed  the 
requirements  imposed  on  regulated 
facilities  by  the  final  permit  reissuance 
under  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C  3501  et  seq.  The 
information  collection  requirements  in 
the  final  permit  have  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  submissions 
made  for  the  NPDES  permit  program 
under  the  provisions  of  the  Clean  Water 
Act.  The  final  general  permit  will 
explain  how  its  information  collection 
requirements  respond  to  any  OMB  or 
public  comments. 

H.  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  printed  above,  1  hereby 
certify,  pursuant  to  the  provisions  of  5 
U.S.C.  605tb).  that  the  fmal  permit 
reissuance  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

This  certification  is  based  on  the  fact 
that  the  regulated  parties  have  greater 
than  500  employees  and  are  not 
classified  as  small  businesses  under  the 
Small  Business  Administration 
regulations  at  49  FR  5024  et  seq. 
(February  9, 1984).  These  facilities  are 
classified  as  Major  Group  13-Oil  and 
Gas  Extraction  SIC  1311  Crude 
Petroleum  and  Natural  Gas. 

Dated:  August  5. 1985. 
Charles  W.  Murray,  Jr. 

A  cling  Regional  Administrator. 
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Appendix  A — Review  of  Ocean 
Discharge  Criteria  Evaluatioa  (OOCE) 
and  Hazard  Assessment  for  Mud/ 
Cattinga  Discharges 

These  studies  were  funded  by  EPA 
pursuant  to  the  Ocean  Discharge 
Criteria  regulations  (40  CFR  Part  125, 
Subpart  M]  which  establish  guidelines 
for  the  issuance  of  NPDES  permits  into 
the  territorial  seas,  contiguous  zone  or 
the  ocean.  The  following  ten  factors  are 
to  be  considered  in  evaluating  the 
degradation  of  marine  waters  as  a  result 
of  permitted  discharges  {  125.122), 

(1)  The  quantities,  composition  and 
potential  for  bioaccumulation  or 
persistence  of  the  pollutants  to  be 
discharged: 

(2)  The  potential  transport  of  such 
pollutants  by  biological,  physical  or 
chemical  processes; 

(3)  The  composition  and  vulnerability 
of  the  biological  communities  which 
may  be  exposed  to  such  pollutants, 
including  the  presence  of  unique  species 
or  communities  of  species,  the  presence  . 
of  spjecies  identified  as  endangered  or 
threatened  pursuant  to  the  Endangered 
Species  Act,  or  the  presence  of  those 
species  critical  to  the  stnicture  of 
function  of  the  ecosystem,  snch  as  those 
important  for  the  food  chain; 

(4)  The  importance  of  the  receiving 
water  area  to  the  surrounding  biological 
community,  including  the  presence  of 
spawning  sites,  nursey/forage  areas, 
migratory  pathways,  or  areas  necessary 
for  other  functions  or  critical  stages  in 
the  life  cycle  of  an  organism. 

(5)  The  existence  of  special  aquatic 
sites  including,  but  not  limited  to  marine 
sanctuaries  and  refuges,  parks,  national 
and  historic  monuments,  national 
seashores,  wilderness  areas  and  coral 
reefs; 

(6)  The  potential  impacts  on  human 
health  through  direct  and  indirect 
pathways; 
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(7)  Existing  or  potential  recreational 
and  commercial  fishing,  including  finfish 
and  shellfish: 

(8)  Any  applicable  requirements  of  an 
approved  Coastal  Zone  Management 
plan; 

(9)  Such  other  factors  relating  to  the 
effects  of  the  discharge  as  may  be 
appropriate; 

(10)  Marine  water  quality  criteria 
developed  pursuant  to  section  304(a)(1). 

The  ODCE  provides  basic  information 
on  the  proposed  discharges,  the  affected 
environment  and  probable  effects  of  the 
discharges.  Each  of  the  above  factors  is 
considered.  The  document  concludes 
that  only  localized  effects  on  water 
quaUty  and  resident  marine  species 
would  be  expected  from  discharges  from 
offshore  operations.  However, 
uncertainties  and  factors  meriting 
additional  attention  such  as 
bioaccumulation  of  heavy  metals  from 
sediment  contamination  were  identified 
in  the  study. 

The  cumulative  impact  of  proposed 
drilling  mud  and  cuttings  discharges  is 
evaluated  in  the  hazard  assessment 
prepared  by  Dr.  Gary  Petrazzuolo. 
Water  column  and  benthic  impacts  are 
analyzed  with  respect  to  the  likelihood 
of  causing  irreparable  harm  or 
unreasonable  degradation  as  defined  in 
the  Ocean  Discharge  Criteria 
regulations.  The  results  of  the  analysis 
are  summarized  in  Table  A-1  below. 


Table  A-1.— Summary  of  Estimated  Im- 
pacts OF  Proposed  Drilling  Mud  Dis- 
charges ON  THE  CAUFORNIA  OCS 
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Drilling  mud  discharges  are  not 
expected  to  cause  unreasonable 
degradation  of  the  water  column  from 
either  production  platforms  or 
exploratory  operations.  The  basis  for 
this  conclusion  is  the  fact  that  mud 
discharges  are  intermittent  and  the  toxic 
effects  in  the  water  column  are  short- 
term.  Drilling  muds  authorized  for 
discharge  by  the  permit  have  been 
shown  to  be  of  low  toxicity  to  a  wide 
variety  of  marine  organisms  and  the 
time  of  exposure  of  5ie  toxicity  tests 
(generally  96  hour  bioassays)  is 
comparable  to  or  greater  than  the  time 
of  exposure  in  the  marine  environment. 
Also  the  total  volume  of  mud  expected 
to  be  discharged  from  all  operations  was 


shown  to  be  very  small  relative  to  the 
flux  of  water  passing  through  the 
general  permit  area.  The  analysis  did 
suggest,  however,  that  the  northern 
anchovy  { EngrauUa  mordax).  a  key 
species  in  the  food  web,  should  be 
tested  for  its  sensitivity  to  drilling  muds. 
Although  the  range  of  species  already 
tested  for  sensitivity  to  drilling  muds  is 
very  likely  to  be  broad  enough  to 
include  the  anchovy,  EPA  believes  that 
additional  testing  on  this  species  is 
worthwhile  due  to  its  key  role  in  the 
ecosystem.  As  such.  Condition  IV.E  was 
added  to  the  permit  requiring  bioassays 
on  the  anchovy  using  each  of  the  eight 
generic  muds  listed  in  Condition  IV.C.16. 
Test  results  to  be  provided  jointly  by 
permittees,  are  required  within  twelve 
months  of  the  effective  date  of  the 
permit. 

With  respect  to  benthic  impacts.  Dr. 
Petrazzuolo's  analysis  showed  that 
while  irreparable  harm  would  not  be 
expected  from  exploratory  operations  or 
production  platforms,  unreasonable 
degradation  could  not  be  ruled  out  for 
production  platforms.  Numerous  field 
studies  have  been  conducted  around 
exploratory  operations  and  have  shown 
only  moderate  impacts  which  are 
restricted  to  the  immediate  vicinity  of 
the  operation  (within  300-500  m). 
However,  adequate  studies  have  not 
been  conducted  in  the  vicinity  of 
production  platforms,  which  may 
discharge  substantially  larger  quantities 
of  mud. 

Although  predictions  can  be  made 
regarding  the  expected  impacts  from 
such  discharges,  field  stucies  are 
needed  to  verify  the  predictions.  The 
hazard  assessment  concludes  that  given 
the  uncertainty  concerning  the  effects  of 
platform  discharges,  existing  data  are 
insufficient  to  support  a  determination 
of  unreasonable  degradation  for  the 
levels  of  development  anticipated  during 
the  life  of  the  permit  However,  since 
existing  laboratory  data  and  field 
surveys  do  indicate  that  impacts  are  not 
permanent  and  that  recovery  does 
occur,  irreparable  harm  would  not  be 
expected  even  from  the  level  of 
discharge  activity  expected  during  the 
term  of  the  permit. 

Appendix  B — Review  of  Results  of 
Alternatives  Study  of  Mud  and  Cuttings 
Disposal 

This  study  was  funded  by  EPA 
pursuant  to  the  Ocean  Discharge 
Criteria  regulations  (40  CFR 
125.123(c)(1))  which  require  a  review  of 
the  alternatives  to  onsite  disposal  for 
permits  issued  pursuant  to  40  CFTl 
125.123(c).  The  costs,  advantages  and 
disadvantages  of  various  alternatives  to 
onsite  disposal  of  drilling  muds  and 


cuttings  were  analyzed.  The  study 
estimated  that  the  costs  of  bar^ging  muds 
and  cuttings  to  shore  for  disposal  could 
range  from  $175,000  to  $1.450.000/ well 
depending  on  the  volume  of  wastes  and 
the  length  of  the  drilling  operation.  EPA 
believes  that  in  light  of  this  substantial 
cost  and  other  adverse  factors  identified 
in  the  study  such  as  port  congestion, 
truck  and  workboat  emissions  and 
pressure  on  the  availability  of  land 
disposal  sites,  that  baiging  to  shore  is 
not  a  satisfactory  alternative  for 
disposal  of  muds  and  cuttings  which 
comply  with  permit  discharge  limits.  TTie 
alternative  of  disposal  at  special  ocean 
dumping  sites  was  also  considered  in 
this  study.  The  analysis  of  the  costs  of 
onshore  disposal  showed,  however,  that 
the  cost  of  the  barge  represented  80*  or 
more  of  the  total  costs.  This  cost  would 
also  be  present  for  the  alternative  of 
dumping  at  special  ocean  dumping  sites. 
As  such.  EPA  believes  that  this  is  also 
an  unsatisfactory  alternative  for  the 
general  disposal  of  mud  and  cuttings. 
Additional  alternatives  including 
recycling/reuse,  piping  wastes  to  shore 
and  underground  injection  were 
reviewed  in  the  study,  but  for  various 
reasons,  appeared  relatively 
unattractive. 

The  advantages,  disadvantages  and 
costs  of  shunting  muds  to  various  depths 
were  also  reviewed  in  the  study. 
Shunting  tends  to  reduct  the  dispersion 
of  muds  and  is  frequently  mentioaed  as 
a  mitigating  measure  to  be  required  for 
operations  near  special  biological 
popultations.  The  costs  of  shunting  were 
shown  to  be  modest  and  would  not 
represent  an  excessive  burden  on 
regulated  facilities.  However,  for 
operations  not  in  the  vicinity  of  special 
biological  populations  shunting  does  not 
appear  to  ofi'er  any  particularly 
attractive  advantages.  As  such,  shunting 
is  regarded  by  the  Region  9  as  a 
potential  mitigating  measure  to  be 
required  on  a  case-by-case  basis. 

Another  alternative  receiving 
increasing  attention  and  mentioned 
briefly  in  the  study  involves  processes 
for  soUdifying  or  detoxifying  mud  prior 
to  discharge.  EPA  Region  9  reviewed 
the  status  of  these  processes  prior  to 
reissuance  of  the  general  permit  on 
December  8. 1983.  We  concluded  that 
since  these  technologies  were  still  in 
development  stages,  it  would  not  be 
appropriate  to  base  pemit  limits  on  sucfa 
processes.  We  have  reviewed  the 
progress  in  the  development  of  these 
technologies  since  the  previous  permit 
was  issued  and  determined  that 
meaningful  progress  has  occurred 
(Earthrite  Technology,  Inc.  (1984).  for 
example).  A  drilling  muds  disposal  and 
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operating  techniques  study  is  currently 
underway  funded  by  Chevron 
Corporation  which  will  include  an 
assessment  of  the  practical  application 
of  such  technology  on  the  Pacific  OCS. 
[Permit  No.  CAG280e22] 

General  Permit — Authorization  To 
Discharge  Under  the  National  Pollutant 
Discharge  Elimination  System 

In  compliance  with  the  provisions  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (33  U.S.C.  1251  et  seq.:  the 
"Act"),  the  following  discharges  are 
authorized: 
Drilling  Muds.  Drill  Cuttings  and 

Washwater  (discharge  001), 
Produced  Water  (discharge  002), 
Produced  Sand  (discharge  003), 
Well  Completion  and  Treatment  Fluids 

(discharge  004), 
Diatomaceous  Earth  Filter  Media 

(discharge  005). 
Deck  Drainage  (discharge  006), 
Sanitary  Wastes  (discharge  007). 
Domestic  Wastes  (discharge  008), 
Desalinization  Unit  Discharge 

(discharge  009), 
Cooling  Water  (discharge  010), 
Uncontaminated  Bilge  Water  (discharge 

Oil), 
Uncontaminated  Ballast  Water 

(discharge  012), 
Excess  Cement  Slurry  (discharge  013). 
BOP  Control  Fluid  (discharge  014),  and 
Fire  Control  System  Test  Water 

(discharge  015), 
from  offshore  oil  and  gas  facilities 
(defined  in  40  CFR  Part  435,  Subpart  A) 
engaged  in  development  or  production 
activities,  to  receiving  waters  named  the 
Pacific  Ocean,  in  accordance  with 
nffiuent  limitations,  monitoring 
requirements  and  other  conditions  set 
forth  in  Parts  I.  II,  III  and  IV  thereof. 

Offshore  permittees  who  fail  to  notify 
the  Regional  Administrator  of  their 
intent  to  be  covered  by  this  general 
permit  are  not  authorized  to  discharge  to 
the  specified  receiving  waters  unless  an 
individual  permit  has  been  issued  to  the 
facility  by  EPA,  Region  9. 

The  authorized  discharge  sites  are  (by 
OCS  lease  parcel  number):  in  waters 
west  and  northwest  of  Point  Buchon, 

P-0373  P-0374  P-0375  P-0370  P-0377; 
in  waters  v/est  and  northwest  of  Point 
Arguello, 

P-0393  P-0394  P-0395  P-fl3S6  P-0397  P-0400 
P-04(n  P-0402  P-0403  P-0406  P-0407  P-0408 
P-0409  P-0412  P-0413  P-0414  P-0415  P-0416 
P-0418  P-0419  P-0420  P-0421  P-0422  P-0424 
P-0425  P-0428  P-0427  P-0429  P-0430  P-0431 
P-0432  P-0433  P-0434  P-0435  P-0436  P-0437 
P-0438  P-0439  P-0440  P-0411  P-0443  P-0444 
F-0445  P-0446  P-0447  P-0448  P-0419  P-0450 
P-0451  P-0452  P-0453  P-Gt91  P-0492  P-0493 
P-0494  P-0495  P-0496  P-0197  P-0498  P-0499 
P-0500  P-0503  P-0o04  P-0505  P-0508  P-0507 
l»-0508  P-0509  P-0510-. 


in  waters  south  and  west  of  Pt  Conception, 

P-0315  P-0316  P-0317  P-0318  P-0319  P-0320 
P-0321  P-0322  P-0323  P-0324  P-0456  P-0457 
P-0511: 

in  the  Santa  Barbara  Chaimel  from  Pt. 
Conception  to  Goleta  Point, 
P-OiaO  P-0181  P-0182  P-0183  P-OIM  P-0185 
P-0187  P-0188  P-0189  P-0190  P-OISI  P-0192 
P-0193  P-0194  P-0195  P-m96  P-0197  P-0326 
P-0329  P-0459  P-0460  P-0461  P-0462  P-04e3 
P-0464  P-04e5  P-04e7  P-0469  P-0475  P-0512 
P-0513  P-0S14  P-0515  P-0516  P-0S17  P-0519: 
in  the  Santa  Barbara  Channel  from  Santa 
Barbara  to  Ventura, 

P-0166  P-0202  P-0203  P-0204  P-0205  P-0208 
P-0209  P-0210  P-0215  P-0216  P-0217  P-0231 
P-0232  P-0233  P-0234  P-0238  P-0240  P-0241 
P-0346  P-034a  P-0349  P-0468  P-0472  P-0473 
P-0474  P-0478  P-0479  P-0520  P-0521  P-0522 
P-0523  P-0524  P-0525  P-0527 

in  the  waters  south  of  Santa  Rosa  and  Santa 

Cruz  Islands. 

P-0480  P-0481  P-0482  P-0483  P-<M84  P-0485 

P-0486  P-04a7  P-0531  P-0532; 

in  water  southwest  of  Point  Dume, 

P-0528  P-0529  P-0530 

in  the  San  Pedro  Channel  between  San  Pedro 

and  L,aguna, 

P-0296  P-0300  P-0301  P-0306  P-0488; 

and  in  waters  south  and  southwest  of  San 

Clemente  Island, 

P-0489  P-0490  P-0533  IM)534  P-0535 

This  permit  does  not  authorize 
discharges  from  "new  sources"  as 
defined  in  40  CFR  122.3. 

This  permit  shall  become  elective  on 


This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight. 
(5  years  from  date  of  issuance). 

Signed  this day  of 

Judith  E.  Ayres, 

Regional  Administrator,  Region  9. 

Part  I — Commencement  and 
Termination  of  Operations — NotificatioD 
Requirements 

Written  notification  of 
commencement  of  operations  shall  be 
provided  to,  and  received  by,  the 
Regional  Administrator  at  least /ourteen 
(14)  days  prior  to  initiation  of 
discharges.  Notification  shall  be 
provided  for  each  facility.  The 
notification  shall  identify  the  permittee 
and  include  the  statement  "We  assume 
full  responsibility  for  compliance  with 
NPDES  General  Permit  No.  CAG280622 
for  the  operations  Usted  below"  and 
shall  be  signed  by  an  authorized 
representative. 

The  notification  of  operations  and 
designation  of  permittee  letter  shall 
contain  the  following  information. 

a.  Name  and  address  of  permittee. 

b.  Description  and  location  of 
operation,  including  parcel  number  and 
exact  coordinates. 


c.  Date  discharges  are  proposed  to 
commence. 

d.  Expected  duration  of  activities. 

e.  Name  of  leaseholder,  if  different 
from  permittee. 

Permittees  shall  also  notify  the 
Regional  Administrator  within  twenty- 
eight  (28)  days  upon  permanent 
termination  of  discharges  at  these 
locations.  The  termination  notification 
letter  shall  contain  the  date  of  the  last 
day  of  any  discharges  at  the  site. 

For  operations  on  parcels  for  which  a 
biological  stirvey  is  required  by 
Minerals  Management  Service  (MMS) 
lease  stipulation,  the  biological  survey 
report  and  the  plan  of  exploration  shall 
be  provided  to  EPA  prior  to  initiation  of 
discharges.  Initiation  of  discharge  under 
the  permit  may  not  begin  until  EPA  has 
reviewed  the  survey  report  and  the 
proposed  operations  and  determined 
that  this  general  permit  is  appropriate 
for  the  proposed  discharges  and  notified 
the  permittee  in  writing  of  this 
determination. 

Partn 

A.  Effluent  Limitations  and  Monitoring 
Requirements 

1.  During  the  period  begiiming  the 
date  this  permit  becomes  elective  for 
the  permittee's  facilify  and  lasting 
through  the  expiration  date  of  this 
permit,  the  permittee  is  authorized  to 
discharge  firom  outfall  serial  number  001 
(drilling  muds,  drill  cuttings  and 
washwater). 

a.  The  permittee  shall  individually 
estimate  and  report  the  total  monthly 
discharge  volume  for  drilling  muds,  drill 
cuttings  and  washwater.  The  permittee 
shall  also  report  the  number  of  days  of 
discharge  of  drilling  muds  for  each 
drilling  mud  system  used. 

b.  There  shall  be  no  discharge  of  free 
oil  as  a  result  of  the  discharge  of  drilling 
muds,  drill  cuttings  or  washwater. 
Compliance  with  this  limit  shall  be 
determined  in  accordance  with  the 
procedure  in  "Static  Sheen  Test"  (U.S. 
Environmental  Protection  Agency, 
1985b).  The  test  shall  be  conducted  on 
each  day  of  discharge  of  drill  cuttings  or 
drilling  mud.  The  permittee  shall  report 
the  number  of  times  free  oil  was 
observed. 

c.  The  discharge  of  drilling  fluids 
which  contain  waste  engine  oil,  cooling 
oil,  gear  oil,  lubricant  which  has  been 
previously  used  for  purposes  other  then 
borehole  lubrication,  is  prohibited. 

d.  The  discharge  of  oil-based  drilling 
muds  is  prohibited.  The  discharge  of 
drill  cuttings  associated  with  oil-based 
muds  is  also  prohibited. 


e.  Drilling  mud  toxicity.  The  minimum 
96  hour  LCk)  value  for  drilling  muds 
discharged  in  compliance  with  this 
permit  is  30,000  ppm  (suspended 
particulate  phase).  The  permittee  shall 
demonstrate  compliance  with  this  limit 
by  conducting  and  reporting  the  results 
of  a  drilling  mud  bioassay  for  each  mud 
system  which  is  used  and  discharged. 
Mud  samples  for  the  bioassays  shall  be 
taken  at  the  time  that  maximum  well 
depth  is  reached  for  each  generic  mud 
type  and  just  prior  to  the  intended 
discharge  of  the  mud. 

The  bioassay  procedure  to  be  used  is 
"Drilling  Fluids  Toxicity  Test"  (U.S. 
Environmental  Protection  Agency, 
1985a).  Bioassay  results  shall  be 
submitted  within  28  days  following 
completion  of  each  well  (Condition 
II.C.4.). 

With  the  exception  of  the  drilling  mud 
system  used  and  discharged  when  the 
well  reaches  its  maximum  depth,  the 
bioassay  requirement  shall  be  deemed 
satisHed  upon  a  demonstration  by  the 
permittee  that  a  discharged  mud 
complies  with  the  requirements  of  (1), 
(2)  or  (3)  below. 

(1)  The  mud  is  generic  as  defined  in 
Condition  IV.C.16. 

(2)  The  mud  is  generic  as  defined  in 
Condition  IV.C^e.  (excluding  generic 
mud  #1)  and  all  specialty  additives 
included  in  the  mud  satisfy  either  of  the 
following  conditions: 

(A)  When  each  additive  is  included  at 
its  maximum  concentration  in  generic 
mud  #7  (lightly  treated  lignosulfonate 
mud),  the  96  hour  LCeo  value  of  the 
resulting  mud  exceeds  100,000  ppm  for 
the  suspended  particulate  phase.  The 
bioassay  procedure  shall  be  that  in 
"Drilling  Fluids  Toxicity  Test"  identified 
above. 

(B)  Other  toxicity  data  is  available  for 
the  additive  upon  which  EPA  may 
reasonably  conclude  that  (A)  above 
would  be  satisfied. 

(3)  The  mud  is  generic  as  defined  in 
Condition  IV.C.16  and  contains 
additives  used  in  quantities  such  that 
the  resulting  whole  mud  may,  based  on 
bioassay  data  for  similar  whole  muds  or 
bioassay  or  toxicity  data  for  the 
additives,  be  shown  to  comply  with  the 
overall  mud  toxicity  limit  (30,000  ppm). 
The  permittee  shall  be  responsible  for 
providing  the  demonstration  of 
compliance.  The  method  in  "Separate 
and  Joint  Toxicity  to  Rainbow  Trout  of 
Substances  Used  in  Drilling  Fluids  for 
Oil  Exploration"  (Sprague  and  Logan, 
1979)  may  be  used  to  estimate  joint 
toxicity. 

f.  Drilling  Muds  Inventory  and 
Reporting  Requirements.  The  permittee 
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shall  maintain  a  precise  inventory  of  all 
mud  constitutents  added  downhole  for 
each  well.  The  composition  of  each  mud 
system  used  and  discharged  by  the 
permittee  shall  be  reported  to  EPA.  Mud 
composition  data  shall  be  submitted  to 
EPA  within  28  days  following 
completion  of  each  well. 

g.  There  shall  be  no  discharge  of 
drilling  mud  formulated  with  barite  in 
which  the  mercury  concentration  in  the 
barite  exceeds  1  ppm  or  the  cadmium 
concentration  in  the  barite  exceeds  2 
ppm.  An  analysis  for  mercury  and 
cadmium  contamination  shall  be 
conducted  for  the  barite  used  by  the 
permittee  for  each  mud  system,  and  the 
results  of  the  analysis  submitted  to  EPA 
along  with  the  mud  composition  data 
required  by  (f)  above. 

h.  There  shall  be  no  discharge  of 
drilling  mud  in  which  diesel  fuel  oil  was 
added  as  a  lubricity  agent.  The 
discharge  of  drilling  muds  containing 
residual  diesel  from  spotting  operations 
is  prohibited  except  in  compliance  with 
the  following  conditions: 

(1)  The  diesel  pill  and  fifty  (50)  barrels 
of  mud  on  each  side  of  the  diesel  pill 
shall  be  removed  from  the  mud  system 
and  shall  not  be  discharged.  The 
collection  period  shall  begin  when  the  50 
barrel  lead  buffer  surfaces  or  at  the  time 
of  first  visual  evidence  of  diesel, 
whichever  occurs  first.  The  collection 
period  ends  at  the  time  that  the  50  barrel 
trailing  buffer  is  recovered  or  when  no 
visual  evidence  of  diesel  exists, 
whichever  occurs  last.  Drill  cuttings 
which  contact  the  removed  mud  shall 
also  not  be  discharged. 

(2)  Mud  which  is  discharged  shall  not 
exceed  the  toxicity  limitation  specified 
in  Condition  II.A.l(e).  To  demonstrate 
compliance  with  this  requirement  the 
analyses  of  (A),  (B)  and  (C)  below  shall 
be  conducted  on  two  (2)  mud  samples 
collected  as  follows:  Sample  #1  shall  be 
collected  from  the  circulating  mud 
system  immediately  prior  to  pumping 
the  diesel  oil  dowmhole.  Sample  #2  shall 
be  collected  immediately  after  2 
complete  circulations  of  the  active  mud 
system  following  recovery  of  the  pill  and 
contaminated  mud.  Sample  #1  and 
sample  #2  shall  be  taken  from  the  return 
flow  line  under  the  screen  and  not  from 
the  mud  pit.  If  washwater  is  used  on  the 
screen,  then  it  shall  be  turned  off  before 
these  samples  are  collected. 

(A)  Bioassay  conducted  in  accordance 
with  the  method  in  "Drilling  Fluids 
Toxicity  Test"  identified  above, 

(B)  Analysis  to  determine  the 
concentration  of  diesel  oil  in  the  mud 
conducted  in  accordance  with  the 


procedure  in  "Analysis  of  Diesel  Oil  in 
Drilling  Fluids  and  Drill  Cuttings"  (US 
EPA  August  1985).  and 

(C)  Sheen  test  conducted  in 
accordance  with  the  method  in  "Static 
Sheen  Test"  identified  above. 

(3)  The  following  information  is  also 
required: 

(A)  Composition  of  basic  must  jAa» 
specialty  additives. 

(B)  Quantity  of  contaminated  mud 
removed  from  mud  system. 

(C)  Disposal  site  for  contaminated 
mud.  and 

(D)  Time  at  which  the  discharge  of 
drilling  mud  ceased  for  the  purpose  of 
collecting  the  diesel  pill  for  onshore 
disposal  and  the  time  at  which  drilling 
mud  discharges  recommenced 
subsequent  to  collection  of  the  diesel 
pUL 

i.  Drilling  mud  discharges  on  parcels 
which  (1)  were  leased  subsequent  to  the 
effective  date  of  the  regulations 
implementing  the  Channel  Islands 
Marine  Sanctuary  (April  30, 1982-15 
CFR  Part  935)  and  (2)  have  a  portion  of 
the  tract  lying  within  1,000  m  of  the 
boundary  of  the  Channel  Islands  Marine 
Sanctuary,  shall  not  cause  exceedences 
of  the  limiting  permissible  concentratioa 
(see  Condition  IV.C15)  inside  the 
boundary  of  this  marine  sanctuary.  For 
such  discharges  the  permittee  shall 
provide  a  demonstration  of  compliance 
with  this  condition  based  on  the  toxicity 
of  the  mud  and  an  analysis  of  the  mud 
dilution. 

j.  There  shall  be  no  dischai^  of 
chrome  lignosulfonate. 

k.  Reporting  of  Final  Mud  Dump.  The 
permittee  shall  provide  verbal  notice  to 
EPA  (or  other  Federal  agency 
designated  by  EPA  at  a  later  date)  48 
hours  prior  to  the  final  mud  dump  upon 
completion  of  each  well.  Notificatioa 
shall  be  provided  to  the  Compliance 
Section,  Water  Management  Division  at 
Telephone:  (415)  974-8275. 

L  Samples  taken  in  compliance  widi 
the  monitoring  requirements  specified 
above  shall  be  taken  at  the  following 
location:  discharge  001.  subsequent  to 
all  treatment  processes  and  prior  to 
entry  into  the  waters  of  the  Pacific 
Ocean. 

2.  During  the  period  beginning  the 
date  this  permit  becomes  effective  for 
the  permittee's  facility  and  lasting 
through  the  expiration  date  of  this 
permit  the  permittee  is  authorized  to 
discharge  from  outfall  serial  number  002 
(produced  water). 

a.  Such  discharges  shall  be  limited 
and  monitored  by  the  permittee  as 
specified  below: 
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Ca^lha  nrnamum  ito«»«bl»  concentraion, 

Co=t>M  ooncantrakon  in  Part  IIA.2(a)  whict)  is  to  be  ms<  at  the  completion  o<  initial  dhition, 

Ca-bKkground  »swi»al»  concenlralion  (Sm  Part  IV.C.18). 

Om=mnmuni  probable  intsal  Muior.  expressed  as  parts  seawater  per  pert  wastewater. 


b.  Use  of  chemical  additives  in 
produced  water.  The  permittee  shall 
maintain  a  record  of  all  substances 
added  to  produced  waters  including  but 
not  limited  to  biocides,  corrosion 
inhibitors  and  scale  inhibitors.  The 
quantity,  concentration  and  chemical 
composition  of  these  substances  shall  be 
reported  annually  to  EPA  as  a 
supplement  to  the  annual  monitoring 
report  required  by  Condition  II.C.4.  of 
this  permit. 

c.  Samples  taken  in  compliance  with 
the  monitoring  requirements  specified  in 


Condition  II.A.2(a),  above,  shall  be 
taken  at  the  following  location:  at  a 
point  in  discharge  002  prior  to  entry  into 
the  waters  of  the  Pacific  Ocean. 

3.  During  the  period  beginning  the 
date  this  permit  becomes  effective  for 
the  permittee's  facility  and  lasting 
through  the  expiration  date  of  this 
permit,  the  permittee  is  authorized  to 
discharge  from  outfall  serial  numbers 
003-007. 

a.  Such  discharges  shall  be  limited 
and  monitored  by  the  permittee  as 
specified  on  the  following  page: 


Senal  Nos.  outftfa 


003— Produced  sand.... 
WH— wea  cocnpMQon 


005— Oialorfceoua 


006— Oec*  (kvnege... 
007— Sanitary  waste 

008 — Oomeitic  waste.. 


Effluent  characteristic 


Quantity.. 
Fraeol... 
Vduroe... 


Freeoi.. 
Votone... 


Fraeol. 
Vokma.. 


Fieeoi._ „ 

Flow  tale  (MGO) 

Residual  chlorine  1.0 
mg/L*. 


Discharge  Nmitatiorta 


(Barrels  par  mo).. 
Not 


No  visible  sheen... 


No  visMe  sheen.. 
No< 


No  tloeting  scads .. 


Monitoring  requirements 


Measurement 
frequency 


Onoe  per  month.. 

Once  per  day 

Once  per  month.. 


Once  per  day 

Once  par  month- 

Once  per  day 

Once  per  month.. 

Once  per  dey 

Onoe  per  morfth.. 
Once  per  week... 


Once  par  day.. 


Sample  type 


Estimate 

Vieual  observations. 

Estimate. 


Visual  observations.' 
Estimate. 

Viaual  ot>servatiom.' 

Estimate. 

Vieuel  observations.' 

Estimate. 

Oiecrete. 

Vtsuel  obeervations.* 


'  The  pemMee  ihal  make  viaual  obasrvatlans  dunng  daylight  tywrs  lor  the  presence  o*  tree  OH  m  the  receiving  water  on 
eech  day  ol  (tacharge.  and  shal  report  the  number  o»  deys  a  sheen  was  observed.  For  discharges  occurring  at  nigm, 
compiance  aha*  be  determined  using  the  static  sheen  test  (see  Condition  llA.1(b)). 

'Mnjmum  o<  1  mg/l  and  maintained  as  ctose  to  tha  concentration  as  possible  (maximum  concentration  is  10  mg/l).  This 
requrament  »  not  scplicable  to  taotMies  Intermiltenlly  manned  or  to  facilities  permanently  manr«d  by  nine  (9)  or  fewer 
parsons.  TTiere  ahel  be  no  visible  lloeting  aoMs  m  the  receiving  waters  from  this  ascherge  for  facilities  mtenTtittenny  manned 
or  permanently  mermed  tiy  nne  (9)  or  fewer  persons.  For  audn  lacilitias  vmbia  observations  for  tloeting  aoMs  sre  required 
dailyand  the  permittee  shal  report  ttie  number  of  times  floating  soWs  were  ocserved. 

'The  chemical  composMn  of  these  lluds  Shan  be  reported  quartsrty  to  EPA  as  a  supplement  to  the  quarterly  monitonng 
report  required  by  Condition  II  C  4  ol  this  permit 

<The  permittee  she!  make  visual  observations  during  daylight  hours  for  the  presence  ol  floating  solids  in  the  receiving  •rater 
on  each  day  o<  dbcharge.  end  Shan  report  the  number  ol  (tays  floating  solids  ware  observed. 


b.  Samples  taken  in  compliance  with 
monitoring  requirements  specified 


above  shall  be  taken  at  a  sampling  point 
prior  to  commingUng  with  any  other 


waste  stream  or  entering  Pacific  waters. 
In  cases  where  sanitary  and  domestic 
wastes  are  mixed  prior  to  discharge,  and 
sampling  of  the  sanitary  waste 
component  stream  is  infeasible,  the 
discharge  may  be  sampled  after  mixing. 
In  such  cases,  the  discharge  limitation 
shown  above  for  sanitary  waste  shall 
apply  to  the  mixed  waste  stream. 

4.  a.  During  the  period  beginning  the 
date  this  permit  becomes  effective  for 
the  permittee's  facility  and  lasting 
through  the  expiration  date  of  this 
permit  the  permittee  is  authorized  to 
discharge  from  outfall(8)  serial 
number(8)  008-014  (miscellaneous 
discharges). 
Discharge  009 — Desalinization  Unit 

Discharge: 
010 — Cooling  water 
Oil — Uncontaminated  Bilge  Water 
012 — Uncontaminated  Ballast  Water 
013 — Excess  Cement  Slurry 
014— Control  Fluid  From  Blow-Out 

Preventer 
015— Fire  Control  System  Test  Water 
b.  There  shall  be  no  free  oil  in  the 
receiving  waters  as  a  result  of  these 
discharges.  The  permittee  shall  make 
visual  observations  during  daylight 
hours  for  the  presence  of  free  oil  in  the 
receiving  water  on  each  day  of 
discharge,  and  shall  report  the  number 
of  days  a  sheen  was  observed. 

5.  Reopener  Clause 

In  addition  to  any  other  grounds 
specified  herein,  this  permit  shall  be 
modified  or  revoked  at  any  time  if,  on 
the  basis  of  any  new  data,  the  Regional 
Administrator  determines  that 
continued  discharges  may  cause 
unreasonable  degradation  of  the  marine 
environment. 

6.  Effective  Date  for  Monitoring 
Requirements 

The  monitoring  requirements  shall 
take  effect  upon  commencement  of 
discharge. 

B.  Other  Discharge  Limitations 

1.  Floating  Sohds  or  Visible  Foam 

There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  in  other  than  trace 
amounts. 

2.  Halogenated  Phenol  Compounds 

There  shall  be  no  discharge  of 
halogenated  phenol  compoimds. 

3.  Surfactants,  Dispersants,  and 
Detergents 

The  discharge  of  surfactants, 
dispersants,  and  detergents  shall  be 
minimized  except  as  necessary  to 
comply  with  the  safety  requirements  of 
the  Occupational  Health  and  Safety 


Administration  and  the  Minerals 
Management  Service. 

4.  Sanitary  Wastes 

Any  facility  using  a  marine  sanitation 
device  that  complies  with  pollution 
control  standards  and  regulations  under 
Section  312  of  the  Act  shall  be  deemed 
to  be  in  compliance  with  permit 
limitations  until  such  time  as  the  device 
is  replaced  or  is  found  not  to  comply 
with  such  standards  and  regulations. 

C.  Monitoring  And  Records 

1.  Representative  Sampling 

Samples  and  measurements  taken  for 
the  purpose  of  monitoring  shall  be 
representative  of  the  volume  and  nature 
of  the  monitored  activity. 

2.  Reporting  Procedures 
Monitoring  must  be  conducted 

according  to  test  procedures  approved 
under  40  CFR  Part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit. 

3.  Penalties  for  Tampering 

The  Act  provides  that  any  person  who 
falsiHes,  tampers  with,  or  knowingly 
renders  inaccurate  any  monitoring 
device  or  method  required  to  be 
maintained  under  this  permit  shall,  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  $10,000  per  violation,  or  by 
imprisonment  for  not  more  than  6 
months  per  violation,  or  by  both. 

4.  Reporting  of  Monitoring  Results 

Monitoring  results  obtained  for 
discharges  002-015  during  the  previous  3 
months  shall  be  summarized  and 
reported  on  a  Discharge  Monitoring 
Report  Form,  EPA  No.  3320-1  (DMR). 
For  discharge  001  (drilling  muds  and 
cuttings),  monitoring  results  obtained 
during  the  drilling  of  each  well  shall  be 
summarized  and  reported  on  the  DMR 
form.  The  highest  daily  maximum 
sample  taken  during  the  reporting  period 
shall  be  reported  as  the  daily  maximum 
concentration. 

If  any  category  of  waste  (outfall)  is 
not  discharged  no  reporting  is  required 
for  that  particular  outfall.  Only  DMR's 
representative  of  the  activities  occurring 
need  to  be  submitted.  A  notification 
indicating  the  type  of  operation  should 
be  provided  with  the  DMR's.  If  no 
discharges  whatsoever  occurred  from 
the  permittee's  facility  a  report  to  that 
effect  shall  be  submitted. 

The  first  report  for  discharges  002-015 
is  due  on  the  28th  day  of  the  fourth 
month  from  the  day  this  permit  becomes 
applicable  to  a  permittee.  Drilling  mud 
and  cuttings  monitoring  results 
(discharge  001)  are  due  on  the  28th  day 
following  completion  of  each  well. 
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Signed  and  certified  copies  of  these 
and  other  reports  required  herein,  shall 
be  submitted  to  the  Regional 
Administrator  at  the  following  address: 
Director,  Water  Management  Division, 
Attn:  W-a-2.  Region  9.  U.S. 
Environmental  Protection  Agency.  215 
Fremont  Street.  San  Francisco,  CA 
94105. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any  pollutant 
more  frequently  than  required  by  this 
permit,  using  test  procedures  approved 
under  40  CFR  Part  136  or  as  specified  in 
the  permit,  the  results  of  such 
monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Regional 
Administrator  in  the  permit 

7.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including  all 
calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
and  copies  of  all  reports  required  by  this 
-permit  for  a  period  of  at  least  three  (3) 
years  from  the  date  of  the  sample, 
measurement,  or  report.  This  period  may 
be  extended  by  request  of  the  Regional 
Administrator  at  any  time. 

These  records  shall  be  stored  on  the 
permittee's  offshore  facility  and  shall 
include  drilling  mud  composition  data, 
well  completion  fluid  composition  data 
and  records  of  all  materials  added  to 
produced  water. 

8.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  place,  and  time  of 
sampling  or  measurements; 

b.  The  individual(s)  who  performed 
the  sampling  or  measurements: 

c.  The  date(s)  analyses  were 
performed; 

d.  The  individual(s)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 

9.  Inspection  and  Entry 

The  permittee  shall  allow  the  Regional 
Administrator,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law.  to: 


a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of  this 
permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  imder  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compUance  or  as  otherwise 
authorized  by  the  Act,  any  substances 
or  parameters  at  any  location. 

10.  Rubbish.  Trash  and  Other  Refuse 

The  discharge  of  any  solid  material 
not  in  compliance  with  other  parts  of 
this  permit  is  prohibited.  Incineration 
residue  from  paper  and  plastic  only  is 
exempt  itom  this  prohibition. 

D.  Reporting  Requirements 

1.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Regional  Administrator  of 
any  planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

2.  Monitoring  Reports 

Monitoring  results  shall  be  reported  at 
the  intervals  specified  in  Part  ILC4  of 
this  permit.  The  monitoring  report  shall 
include: 

a.  Drilling  muds  composition  data  (in 
Ibs/bbl),  bioassays  results  and/or 
demonstration  of  compliance  with 
toxicity  limits  for  muds; 

b.  Static  sheen  test  results  for  drilling 
muds  and  drill  cuttings  and  washwaten 

c.  Concentrations  of  mercury  and 
cadmium  in  barite  used  in  drilling  muds: 

d.  Estimates  of  the  volume  of 
discharge  of  drilling  muds.  driU  cuttings, 
produced  water,  produced  sand,  well 
completion  and  treatment  fluids,  deck 
drainage  and  sanitary  waste:  also,  for 
drilling  muds,  the  number  of  days  of 
discharge  for  each  drilling  system  used. 

e.  Information  pertaining  to  diesel  pill 
disposal,  as  appropriate; 

f.  Number  of  observations  of  free  oil 
in  the  receiving  water  from  discharges 
003-006  and  discharges  009-015;  al«> 
static  sheen  test  results  for  discharges 
003-006  which  occur  at  night 

g.  Residual  chlorine  measurements  for 
the  sanitary  wastes  discharge  or  as 
appropriate,  the  number  of  observations 
of  floating  solids; 
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h.  Prodaced  water,  oil.  and  grease 
anaiyseg,  heavy  metals  and  toxic 
organics  analyses  and  an  analysis  of  the 
discharge  dilution: 

i.  Number  of  observations  of  floating 
solids  in  the  receiving  water  resulting 
from  domestic  wastes  discharges;  and 

j.  Demonstration  of  compliance  with 
Condition  II.-A.l(i]  (as  appropriate)  for 
mud  discharges  in  the  vicinity  of  tiw 
Channel  Island  Marine  Sanctuary. 

3.  Twenty-Four  Hour  Reporting  of 
Noncompliance 

The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  The  written  submission 
shall  also  be  provided  within  5  days  of 
the  time  the  permittee  becomes  aware  of 
the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause;  the 
period  of  noncompliance,  including 
dates  and  times,  and  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
continue;  and  steps  taken  or  planned  or 
reduce,  eliminate,  and  prevent 
reoccurrence  of  the  noncompliance. 

The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

a.  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit; 

b.  Any  upset  which  exceeds  {iny 
effluent  limitations  in  the  permit;  and 

c.  Violation  of  a  maximum  daily 
discharge  limitation  for  any  toxic 
pollutant  or  hazardous  sustance,  or  any 
pollutant  specifically  identified  as  the 
method  to  control  a  toxic  pollutant  or 
hazardous  sutratance,  listed  as  such  by 
the  Regional  Administrator  in  the  permit 
to  be  reported  within  24  hours. 

Reports  during  normal  business  hours 
(8  a.m.-  4:30  p.m.)  should  be  made  to  the 
Compliance  Section,  Water 
Management  Division  at  telephone 
#415-«74-8275.  Twenty-four  hour 
reporting  may  be  made  at  telephone 
#415-974-6131.  The  Regional 
Administrator  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

4.  Other  Noncompliance 

The  pe'rmittee  shall  report  all 
instances  of  noncompliance  not  reported 
under  Part  U.D.3.  at  the  time  monitoring 
reports  are  submitted.  The  reports  shall 
contain  the  information  listed  in  Part 
n.D.3. 


5.  Signatory  Requirements 

All  reports  or  information  submitted 
to  the  Regional  Administrator  shall  be 
signed  and  certified  in  accordance  with 
40  CFR  122.22. 

6.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2,  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  offices  of  the 
Regional  Administrator.  As  required  by 
the  Act,  permit  applications,  permits, 
and  effluent  data  shall  not  be 
considered  confidential. 

7.  Penalties  for  Falsification  of  Reports 

The  Act  provides  that  any  person  who 
knowingly  makes  any  false  statement, 
representation,  or  certification  in  any 
record  or  permit,  including  monitoring 
reports  or  reports  of  compliance  or 
noncompliance  shall,  upon  conviction, 
be  punished  by  a  fine  of  not  more  than 
$10,000  per  violation,  or  by 
imprisonment  for  not  more  than  6 
months  per  violation,  or  by  both. 

Fartni 

A.  Operation  and  Maintenance  of 
Pollution  Controls 

1.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  [and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  comphance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

2.  Need  To  Halt  or  Reduce  not  a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitteed  activity  in  order 
to  maintain  compliance  with  the 
conditions  of  this  permit. 

3.  Bypass  of  Treatment  Facilities 

a.  Definitions.  (1)  "Bypass"  means  the 
intentional  diversion  of  waste  streams 
from  any  portion  of  a  treatment  facility. 

(2)  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 


natural  resources  which  are  reasonably 
expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

b.  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if  it 
also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  paragraphs  c.  and  d.  of  this 
section. 

c.  Notice.  (1)  Anticipated  bypass.  If 
the  permittee  knows  in  advance  of  the 
need  for  a  bypass,  he  shall  submit  prior 
notice,  if  possible,  at  least  10  days 
before  the  date  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  in  Part 
I1.D.3.  (24-hour  notice). 

d.  Prohibition  of  bypass.  (1)  Bypass  is 
prohibited,  and  the  Regional 
Administrator  may  take  enforcement 
action  against  the  permittee  for  bypass, 
unless: 

(A)  Bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage; 

(B)  There  were  no  feasible 
alternatives  to  the  bypass,  such  as  the 
use  of  auxiliary  treatment  facilities, 
retention  of  untreated  wastes,  or 
maintenance  during  normal  periods  of 
equipment  downtime.  This  condition  is 
not  satisfied  if  adequate  back-up 
equipment  should  have  been  installed  in 
the  exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(C)  The  permittee  submitted  notices 
as  required  under  paragraph  c.  of  this 
section. 

(2)  The  Regional  Administrator  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  he 
determines  that  it  will  meet  the  three 
conditions  listed  above  in  paragraph 
d(l)  of  this  section. 

4.  Upset  Conditions 

a.  Definition.  "Upset"  means  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology  based 
permit  effluent  Umitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 


Federal  Register  /  Vol.  50.  No.  163  /  Thursday.  August  22.  1985  /  Notices  34071 


b.  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of 
paragraph  (c)  of  this  section  are  met.  No 
determination,  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  an  upset, 
and  before  an  action  for  noncompliance, 
is  Hnal  administrative  action  subject  to 
judicial  review. 

c.  Conditions  necessary  for  a 
demonstration  of  upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrete, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  causefs)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  in  Part  II.D.3  (24- 
hour  notice);  and 

(4)  The  permittee  complied  with  any 
remedial  measures  required  under  Part 
III.B.4  (duty  to  mitigate). 

d.  Burden  of  proof  In  any  enforcement 
proceeding  the  permittee  seeking  to 
establish  the  occurrence  of  an  upset  has 
the  burden  of  proof. 

5.  Removed  Substances 

Solids,  sludges,  filter  backwash,  or 
other  pollutants  removed  in  the  course 
of  treatment  or  control  of  wastewaters 
shall  be  disposed  of  in  a  manner  such  as 
to  prevent  any  pollutant  from  such 
materials  from  entering  navigable 
waters. 

B.  General  Conditions 

1.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation  of 
the  Act  and  is  grounds  for  enforcement 
action  or  for  requiring  a  permittee  to 
apply  for  and  obtain  an  individual 
NPDES  permit. 

2.  Duty  to  Comply  with  Toxic  Effluent 
Standards 

The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
establish  these  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 


3.  Penalties  for  Violation  of  Permit 
Conditions 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  sections  301.  302.  306.  307, 
308,  318,  or  405  of  the  Act  is  subject  to  a 
civil  penalty  not  to  exceed  $10,000  per 
day  of  such  violation.  Any  person  who 
willfully  or  negligently  violates  permit 
conditions  implementing  sections  301. 
302,  303,  306,  307,  or  308  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $2,500 
nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

4.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

5.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause,  as 
provided  in  40  CFR  122.41  and  in  122.62. 
122.63  and  122.64.  The  filing  of  a  request 
by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

6.  Civil  and  Criminal  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypasses"  (Part  III.A.3) 
and  "Upsets"  (Part  III.A.4.),  nothing  in 
this  permit  shall  be  construed  to  relieve 
the  permittee  from  civil  or  criminal 
penalties  for  noncompliance. 

7.  Oil  and  Hazardous  Substance 
Liabihty 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
Act. 

8.  State  laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibiUties,  liabiHties,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  section  510  of  the 
Act. 

9.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 


or  any  invasion  of  personal  rights,  nor 
any  infringement  of  Federal  State,  or 
local  laws  or  regulations. 

10.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 
circimistances.  and  the  remainder  of  this 
permit,  shall  not  be  affected  thereby. 

Part  IV— Other  Requirement! 

A.  When  the  Regional  Administrator 
May  Require  Application  for  an 
Individual  NPDES  Permit 

The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

1.  The  dischargers)  is  a  significant 
contributor  of  pollution: 

2.  The  discharger  is  not  in  compliance 
with  the  conditions  of  this  permit; 

3.  A  change  has  occiured  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control  or 
abatement  of  pollutants  applicable  to 
the  point  source; 

4.  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

5.  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved;  or 

6.  The  point  8ource(8)  covered  by  this 
permit  no  longer 

(1)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  the  same  or  similar 
monitoring;  and 

(5)  In  the  opinion  of  the  Regional 
Administrator  are  more  appropriately 
controlled  under  a  general  permit  than 
under  individual  NPDES  permits. 

The  Regional  Administrator  may 
require  any  permittee  authorized  by  this 
permit  to  apply  for  an  individual  NTOES 
permit  only  if  the  permittee  has  been 
notified  in  writing  that  a  permit 
application  is  required. 

B.  When  an  Individual  NPDES  Permit 
May  Be  Requested 

1.  Any  permittee  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit.  The 
permittee  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Regional  Administrator. 
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2.  When  an  individual  NPDES  permit 
is  issued  to  a  permittee  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  that  owner 
or  permittee  is  automatically  terminated 
on  the  effective  date  of  the  individual 
permit. 

3.  A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit  this  general  permit 
shall  apply  to  the  source. 

C.  Definitions 

1.  "Cooling  water"  means  once 
through  non-contact  cooling  water. 

2.  "Daily  maximum"  means  the 
average  concentration  of  the  parameter 
specified  during  any  Zi-hour  poiod  that 
reasonably  represents  the  24-hour 
period  for  the  purposes  of  sampling. 

3.  "Deck  drainage"  means  all  waste 
resulting  from  platform  washing,  deck 
washings,  and  run-off  from  curbs, 
gutters,  and  drains  including  drip  pans 
and  wash  areas. 

4.  "Desalinization  unit  discharge" 
means  wastewater  associated  with  the 
process  of  creating  &esh  water  from 
seawater. 

5.  "Domestic  waste"  includes 
discharges  from  galleys,  sinks,  showers, 
and  laundries. 

6.  "No  discharge  of  free  oil"  means  a 
discharge  that  does  not  cause  a  film  or 
sheen  upon  or  a  discoloration  on  the 
surface  of  the  water  or  adjoining 
shorelines,  or  cause  a  sludge  or 
emulsion  to  be  deposited  beneath  the 
surface  of  the  water  or  upon  adjoining 
shorelines. 

7.  "Drill  cuttings"  means  particles 
generated  by  drilling  into  subsurface 
geological  formations. 

8.  "Drilling  muds"  means  any  fluid 
sent  down  the  well  hole,  including  any 
specialty  products,  from  the  time  a  well 
is  begim  until  final  cessation  of  drilling 
in  that  hole.  The  term  "mud  system" 
refers  to  the  major  types  of  drilling  muds 
used  during  the  drilling  of  one  well.  A 
change  in  mud  system  is  considered  to 
occur  after  bulk  dischai:ges  when  one 
basic  type  of  generic  mud  is  exchanged 
for  another  type.  A  change  in  mud 
system  is  not  considered  to  have 
occurred  when  small  amounts  of 
specialty  mud  additives  are  added  to  a 
mud. 

9.  "Produced  sands"  means  sands  and 
other  solids  removed  from  the  produced 
waters. 

10.  "Sanitary  waste"  means  human 
body  waste  discharged  from  toilets  and 
urinals. 


11.  The  term  "territorial  seas"  means 
the  belt  of  the  seas  measured  from  the 
line  of  ordinary  low  water  along  that 
portion  of  the  coast  which  is  in  direct 
contact  with  the  open  sea  and  the  line 
marking  the  seaward  limit  of  inland 
waters,  and  extending  seaward  a 
distance  of  three  miles. 

12.  "Well  completion  and  treatment 
fluids"  means  any  fluids  sent  down  the 
drill  hole  to  improve  the  flow  of 
hydrocarbons  into  or  out  of  geological 
formations  which  have  been  drilled. 

13.  A  "discrete  sample"  means  any 
individual  sample  collected  in  less  than 
flfteen  minutes. 

14.  For  flow  rate  measurements,  a 
"composite  sample"  means  the 
arithmetic  mean  of  no  fewer  than  eight 
individual  measurements  taken  at  equal 
intervals  for  twenty-four  hours  or  for  the 
duration  of  the  discharge,  whichever  is 
shorter. 

For  oil  and  grease  measurements,  a 
"composite  sample"  means  four  sample 
taken  over  a  twenty-four  hour  period 
analyzed  separately  and  the  four 
samples  averaged.  The  daily  maximum 
limitation  for  oil  and  grease  is  based  on 
this  definition  of  a  composite  sample. 
For  measurements  other  than  flow  rate 
or  oil  and  grease,  a  composite  samples 
means  a  combination  of  no  fewer  than 
eight  individual  samples  obtained  at 
equal  time  intervals  for  twenty-four 
hours  or  for  the  duration  of  the 
discharge,  whichever  is  shorter. 

15.  Limiting  Permissible 
Concentration — that  concentration 
which  will  not  exceed  .01  of  a 
concentration  shown  to  be  acutely  toxic 
(96  hour  LCso)  to  appropriate  sensitive 
marine  organisms  in  a  bioassay  carried 
out  in  accordance  with  the  method  in 
"Drilling  Fluids  Toxicity  Test"  identified 
in  Condition  II.A.l{e). 

16.  Generic  Drilling  Muds. 
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17.  Mixing  Zone — the  zone  extending 
from  the  sea's  surface  to  seabed  and 
extending  laterally  to  a  distance  of  100 
meters  in  all  directions  from  the 
discharge  point  or  to  the  boundary  of  the 
zone  of  initial  dilution  as  calculated  by  a 
plume  model  or  other  method  approved 
by  the  Regional  Administrator. 

18.  Background  seawater 
concentration: 
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D.  Field  Monitoring  Study 

Within  six  (6)  months  of  the  effective 
date  of  this  permit,  permittees  shall 
jointly  commence  the  implementation  of 
the  monitoring  program  described  in 
"Monitoring  Program  Requirements  for 
Assessing  Impacts  from  Offshore  Oil 
and  Gas  Discharges"  (Technical 
Resources.  Inc..  1985).  The  existing 
platform  monitoring  program  (Section 
3.1)  shall  be  completed  within  eighteen 
(18)  months  of  the  effective  date  of  this 


permit.  A  final  report  of  the  results  of 
the  study  shall  be  submitted  to  EPA, 
Region  9  within  two  (2)  months  of 
completion  of  the  monitoring  program. 
Quarterly  progress  reports  shall  be 
submitted  to  EPA,  Region  9  during  the 
course  of  the  study.  The  first  progress 
report  is  due  three  (3)  months  after 
commencement  of  the  study. 

Permittees  shall  also  jointly  conduct 
the  new  platform  study  described  in 
section  3.2  of  the  above  document.  The 
schedule  for  this  study  shall  be 
coordinated  with  the  installment  dates 
for  new  platforms  to  be  studied  and  the 
sampling  schedule  specified  on  page  32 
of  the  study  document.  Quarterly 
progress  reports  shall  be  submitted  to 
EPA  Region  9  during  the  course  of  the 
study.  The  first  progress  report  is  due 
three  (3)  months  after  the 
commencement  of  the  study.  Should  a 
monitoring  program  similar  to  the  new 
platform  study  be  undertaken  by  the 
Minerals  Management  Service, 


permittees  may  substitute  such  work  for 
the  requirements  of  this  condition  to  the 
extent  that  the  alternate  study  satisfies 
the  requirements  of  the  new  platform 
study. 

E.  Toxicity  Tests  for  Northern  Anchovy 

Within  twelve  (12)  months  of  the 
effective  date  of  this  permit,  permittees 
shall  provide  to  the  Regional 
Administrator.  EPA,  Region  9,  the 
results  of  bioassays  conducted  with  the 
northern  anchovy  as  the  test  organism, 
using  samples  of  each  of  the  eight  (8) 
generic  muds  listed  in  Condition  III.C.16. 
The  bioassays  shall  be  conducted  in 
accordance  with  a  procedure  developed 
by  permittees  (adapted  from  other 
bioassay  procedures  using  drilling  mud) 
and  approved  by  the  Regional 
Administrator,  Region  9.  in  writing  prior 
to  use. 

[FR  Doc.  85-19943  Filed  B-21-65:  8:45  am) 
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categories: 

Nonferrous  metals  forming  and  metal  powders 

NOTICES 

Environmental  statements:  availability,  etc.; 

Agency  statements;  comment  availability 

Agency  statements:  weekly  receipts 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts  (2  documents) 

Equal  Employment  Opportunity  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Fokker  (4  documents) 

Federal  Communications  Commission 

RULES 

Common  carrier  services  and  radio  broadcasting: 

Spectrum  utilization  policy  and  digital 

termination  systems,  etc.;  correction 
Radio  services,  special: 

Maritime  services:  distress  and  safety 

frequencies 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 

Administrative  regulations: 
Agency  sales  and  service  agreement 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
California 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Generic  determination  of  rate  of  return  on 
common  equity  for  public  utilities;  generic 
determination:  rehearing  denied 

Natiu-al  Gas  Policy  Act  and  natural  gas  companies 

(Natiu-al  Gas  Act): 
First  sales;  collection  of  refunds  owed  in  excess 
of  maximum  lawful  prices;  rehearing  denied 

Natural  Gas  Policy  Act;  ceiling  prices  for  high  cost 

natural  gas  produced  from  tight  formations: 
Kentucky 
Texas  (2  docimients) 


34181 

34182 
34182 
34184 
34166 

34184 


34181 


34174 


34091 


34194 
34195 


34228 


34195 
34195 
34196 


34205 


34166 


34197 
34198 

34197 


34084 


34157 


m\ 


NOTICES 

Environmental  statements;  availability,  etc.: 

Rock  Falls,  IL,  et  al. 
Hearings,  etc.: 

Fina  Oil  &  Chemical  Co. 

Gulf  States  UtiliUes  Co. 

Kamo  Electric  Cooperative  Inc.  et  al. 

Texas  Eastern  Gas  Trading  Co. 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity; 

applications,  abandorunent  of  service  and 

petitions  to  amend 

Small  producer  certificates 
Small  power  production  and  cogeneration  facilities: 
qualifying  status: 

Mojave  Pipeline  Co.  et  al. 

Federal  Highway  Administration 

RULES 

Right-of-way  and  environment: 
Relocation  assistance  and  real  property 
acquisition  regulations;  removals  and 
amendments 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc. 
Casualty  and  nonperformance,  certificates: 
Sky  Cruises  Ltd.  et  al.  (2  documents) 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 

Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
Bank  of  Middlebury  Corp.  et  al. 
Hub  Bancshares.  Inc.  et  al. 
Southwest  First  Community,  Inc. 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Honeoye  Creek  wetland  project,  NY;  extension 
of  time 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 

Chlorofluorocarbon  propellants;  essential  uses; 

correction 
NOTICES 

Food  additive  petitions: 

Foodways  National.  Inc. 

Pfizer,  Inc. 
Meetings: 

Advisory  committees,  panels,  etc. 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Inspection  legend;  authorization  to  mEuiufacture 
brands  or  other  marketing  devices;  correction 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Partially  defatted  products;  compositional  and 
processing  requirements;  advance  notice 
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34196 


34198 


34199 


34083 


34094 
34200 


34207 
34207 

34207 

34207 


34205 
34205 


34204 


Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health 
•  Resources  and  Services  Administration;  Public 
Health  Service. 
NOTICES 
Meetings: 
Evaluation  of  Pain  Conunission 

Health  Resources  and  Services  Administration 

NOTICES 

Grants;  availability,  etc.: 
Predoctoral  training  in  family  medicine 

Housing  and  Urt)an  Development  Department 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

immigration  and  Naturalization  Service 

RULES 

Aliens: 
Deportability  processing;  test  program;  interim 

Indian  Affairs  Bureau 

RULES 

Education: 

Special  education  (handicapped  children) 
NOTICES 

Indian  Child  Welfare  Act;  child  custody 
proceedings;  designated  tribal  agents;  annual  list 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau;  National  Park 
Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development. 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

ConsoUdated  Rail  Corp. 

Pigeon  River  Railroad  Co. 
Railroad  services  abandonment: 

Southern  Railway  Co.  et  al. 
Water  carrier  applications: 

Exploration  Cruise  Lines.  Inc. 

Justice  Department 

See  Antitrust  Division;  Drug  Enforcement 
Administration;  Immigration  and  Naturalization 
Service. 

Lat>or  Department 

See  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Pension 
and  Welfare  Benefit  Programs  Office. 

Land  Management  Bureau 

NOTICES 

Exchange  of  lands: 

Idaho;  correction 
Meetings: 

Shoshone  District  Grazing  Advisory  Board 
Oil  and  gas  leasing: 

Record  title  processing  and  operating  rights 

assignments;  prioritization 


Recreation  management  restrictions,  etc 
34203        Yuma  District  AZ,  and  California  Desert  District 
CA 

Survey  plat  filings: 
34203        California 

National  Foundation  on  Arts  and  Humanities 

NOTICES 

34221     Agency  information  collection  activities  under 
OMB  review 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
34152        Occupant  crash  protection;  seat  belt  assemblies; 
effective  date  deferred 

NOTICES 

Meetings: 
34227        National  Driver  Register  Advisory  Committee 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management 
34154         Atlantic  surf  clam  and  ocean  quahog;  effective 
date  extended 

NOTICES 

Environmental  statements;  availability,  etc 
34170        Virginia  coastal  resources  management  program 

Meetings: 
34170         Mid-Atlantic  Fishery  Management  Council 

Permits: 

34170  Marine  mammals 

National  Parte  Service 

RULES 

Special  regulations: 
34128        Delaware  Water  Gap  National  Recreation  Area. 
NJ  and  PA;  commercial  vehicle  operations 

NOTICES 

Management  development  and  land  protection 
plans;  availabihty,  etc.: 
34206        Cape  Cod  National  Seashore.  MA 
34206        Fort  Washington  Marina,  Piscataway  Park.  MD; 
meeting 
Meetings: 
34205        Gateway  National  Recreation  Area  Advisory 
Commission 

National  Technical  Information  Servic* 

NOTICES 

Patent  Ucenses.  exclusive: 

34171  Steriing  Drug  Inc.  (Lehn  &  Fink  Products  Group); 
rescission 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etcj 
34174        Kings  Bay.  GA 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities,  domestic 
licensing: 
34085        Definitions;  editorial  amendments 

NOTICES 

34222     Agency  information  collection  activities  under 
OMB  review 


VI 


34223 
34222 
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Meetings: 

Three  Mile  Island  Unit  2  Decontamination 

Advisory  Panel 
Regulatory  guides;  issuance,  availability,  and 
withdrawal 


Panama  Canal  ConMnission 

RULES 

34123     Federal  claims  collection;  salary  offset  procedures 
Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans:  prohibited  transaction 
exemptions: 
34212        K's  Merchandise  Mart.  Inc..  et  al. 

Public  Health  Service 

RULES 

Grants: 
34416,       Health  professions  student  loan  program  (2 
34421         documents) 
34426         Nursing  student  loan  program 

NOTICES 

34198     Health  professions  and  nurse  teaching  facilities, 
Federally-assisted;  recovery  of  funds  in 
transactions  affecting  ownership;  policy  statement 

Researcti  and  Special  Programs  Administration 

PROPOSED  RULES 

Aviation  proceedings: 
34366        Uniform  system  of  accounts  and  reports  for  large 
certificated  air  carriers  [Editorial  Note:  For  a 
document  on  this  subject  see  Transportation 
Department] 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Applications,  etc.: 

American  Express  Credit  Corp. 

Frank  Russell  Capital  Co. 

Gulf  Powder  Co. 

Morgan  Guaranty  Trust  Co.  of  New  York 

World  Resources  Fund.  Ltd. 

State  Department 

NOTICES 

Meetings: 
International  Investment.  Technology  and 
Development  Advisory  Committee 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  and  interim  regulatory  programs: 
34167         Historic  preservation  and  permit  application  and 
coal  exploration  requirements;  petition 
availability 


34226 


34223 
34224 
34224 
34224 
34226 


34226 


Textile  Agreements  Implementation  Commlttaa 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
34171         Romania 


Transportation  Department 

See  also  Federal  Aviation  Administration;  Federal 
Highway  Administration;  National  Highway  Traffic 
Safety  Administration;  Research  and  Special 
Programs  Administration. 
PROPOSED  RULES 
Aviation  proceedings: 

Uniform  system  of  accounts  and  reports  for  large 

certificated  air  carriers 
NOTICES 
Aviation  proceedings: 

Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly 

applications 
Aviation  proceedings;  hearings,  etc.: 

Pan  American  World  Airways 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Biu^au; 
Comptroller  of  Currency;  Customs  Service. 

Veterans  Administration 

RULES 

Medical  benefits: 
34130        Aid  payable  to  State  veterans  homes;  per  diem 

rates 
34130     Nondiscrimination  in  federally-assisted  programs 

on  basis  of  age 


34366 


34226 


34227 


Separate  Parts  In  This  Issue 

Part  II 
34242     Environmental  Protection  Agency 

Part  III 
34336     Department  of  Labor.  Employment  Standards 
Administration.  Wage  and  Hour  Division 

Part  IV 
34366     Department  of  Transportation 

PartV 

34416     Department  of  Health  and  Human  Services,  Public 
Health  Service 

Part  VI 
34426     Department  of  Health  and  Human  Services,  Public 
Health  Service 
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This  section  of  the  FEDERAL  REGISTER 

contains  regulatory  documents  having 
general  applicability  and  legal  effect,   most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wt>tch  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  Is  sold 
t>y  the  Supenntendent  of  Documents. 
Prices  of  new  booths  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
wesK. 


DEPARTMENT  OF  AQfllCULTURE 

Agricultural  Stabllizatiort  and 
Conservation  Sarvtca 
7  CFR  Part  736 
(Amdt  No.  1] 

Grain  Warehouses;  Inspection  Fees 

aoency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  purpose  of  this  rule  is  to 
amend  the  regulations  for  federally 
licensed  grain  warehouses  (7  CFR  736). 
The  effect  of  this  rule  is  to:  (1)  Allow 
for  examination  of  a  warehouse  upon 
the  request  of  the  license  holder  and 
provide  a  fee  for  that  examination;  (2) 
provide  for  an  examination  after  license 
suspension  and  provide  a  fee  therefon 
and  (3)  adjust  fees  charged  for 
examinations  to  provide  for  an 
additional  fee  when  a  warehouseman 
has  multiple  warehouse  locations  under 
a  single  license.  This  rule  is  promulgated 
under  the  authority  of  the  United  States 
Warehouse  Act  as  amended. 

DATE  Effective  October  1. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  J.  Wishmire.  202-475-4028. 
Warehouse  Division,  U.S.  Department  of 
Agriculture,  Agricultural  Stabilization 
and  Conservation  Service,  P.O.  Box 
2415,  Washington.  D.C.  20013. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1.  This 
action  does  not  constitute  a  review  as  to 
the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
February  17, 1986. 

Merrill  D.  Marxman,  Deputy 
Administrator  for  Commodity 
Operations,  ASCS,  has  determined  that 


this  action  (1)  is  not  a  major  rule  as 
defmed  by  Executive  Order  12291 
because  it  will  not  result  in:  [a)  An 
annual  effect  on  the  economy  of  $100 
milhon  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government,  or  a  geographic  region;  or 
(c]  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.  based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

In  compliance  with  5  CFR  Part  1320 
Controlling  Paperwork  Burdens  on  the 
Public,  which  implements  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
the  information  collection  requirements, 
if  any,  resulting  from  these  revisions — 
specifically  reporting  requirements — 
have  been  submitted  to  Uie  Office  of 
Management  and  Budget  for  review. 
Comments  concerning  the  information 
collection  requirements  contained  in 
these  rules  may  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  0MB,  Attention:  Desk  Officer, 
ASCS/USDA.  Washington.  D.C.  20503, 
Telephone  (202)  395-7340. 

Merrill  D.  Marxman,  Deputy 
Administrator  for  Commodity 
Operations,  ASCS,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  imposes  no 
additional  economic  costs  on  small 
entities.  Therefore,  no  regulatory 
flexibility  analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  In  addition,  it  will  not  adversely 
affect  environmental  factors  such  as 
wildlife  habitat,  water  quality,  or  land 
use  and  appearance.  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
required  and  none  was  prepared. 

This  action  will  not  have  a  signiBcant 
impact  specifically  upon  area  and 
community  development,  therefore 
review  as  established  by  Executive 
Order  12372  was  not  used  to  assure  that 
units  of  local  government  are  informed 
of  this  action 

Background:  The  U.S.  Warehouse  Act 
(Act)  (7  U.S.C.  241  et  seg.)  provides  for 
the  licensing  of  warehousemen  who 


apply  to  the  Secretary  of  Agriculture 
and  meet  statutory  and  regulatory 
standards.  The  primary  objectives  of  the 
Act  are  to:  (1)  Protect  producers  and 
others  swho  store  their  property  in  public 
warehouses;  (2)  assure  the  integrity  of 
warehouse  receipts  as  documents  of  title 
thereby  facilitating  trading  in  interstate 
commerce  of  agricultural  commodities: 
and  (3)  set  and  maintain  a  standard  for 
sound  warehouse  operations. 

Changes  in  the  economy, 
governmental  administrative  policy,  the 
grain  warehousing  industry  and  needs  of 
grain  warehousemen  have  necessitated 
the  Department  to  review  on  a 
continuous  basis  operations  and 
requirements  under  the  AcL 
Accordingly,  rules  and  regulations  have 
been  promulgated  by  the  Department 
from  time  to  time,  under  authority  of 
section  28  of  the  Act  for  the  efficient 
execution  of  provisions  of  the  Act 

Accordingly,  a  notice  of  proposed 
rulemaking  was  published  by  the 
Department  in  the  Federal  Register  on 
Friday,  Jime  28, 1985,  requesting 
comments  with  respect  to  several 
proposals  regarding  changes  in  the 
regulations  for  grain  warehouses.  The 
comment  period  was  for  thirty  days  and 
ended  on  July  29, 1985. 

Amendments  to  the  regulations  were 
proposed  which  would  (1)  allow  for 
examination  of  a  warehouse  upon  the 
request  of  the  license  holder  and 
provide  a  fee  for  that  examination;  (2) 
provide  for  an  examination  after  license 
suspension  and  provide  a  fee  therefon 
and  (3)  adjust  fees  charged  for 
examinations  to  provide  for  an 
additional  fee  when  a  warehouseman 
has  multiple  warehouse  locations  under 
a  single  license. 

One  comment  was  received.  This  was 
from  a  grain  warehouseman/dealer  who 
operates  a  number  of  warehouses 
hcensed  under  the  Act  and  located  in 
several  States.  Some  of  these  licenses 
cover  more  than  one  warehouse  and 
consequently  the  annual  fees  payable  by 
the  company  will  be  affected.  The 
company  questioned  if  the  new  fees, 
which  are  based  on  capacity  and 
number  of  locations,  were  reasonably 
indicative  of  the  actual  examination 
cost.  The  commenter  pointed  out  that 
the  record  for  multiple  locations  under 
one  license  are  consolidated  and  that 
the  proposed  fee  schedule  does  not  take 
into  consideration  savings  in  time 
needed  for  examination  of  such  records 
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as  compared  with  number  of  single 

location  warehouses. 
Many  cost  factors  were  considered  in 

establishing  the  fee  such  as  number  of 
and  distance  between  locations, 
capacity,  number  and  type  of  storage 
containers  at  each  location,  access  to 
individual  containers,  and  volume  and 
availability  of  records.  While  all  of 
these  factors  impact  on  the  cost  of  an 
examination,  many  of  them  cannot  be 
measured  accurately  or  easily  enough  to 
be  used  in  a  fee  schedule.  Further, 
savings  in  one  factor  such  as 
consolidation  of  records  is  often  offset 
by  increased  costs  l)ecause  of  distance 
between  locations.  Therefore,  only  the 
number  of  locations  and  capacity,  which 
can  be  definitively  measured,  were 
included  in  the  fee.  Accordingly,  it  has 
been  determined  that  all  provisions  of 
the  proposed  rule  should  be  adopted  as 
a  final  rule. 

List  of  Subjects  in  7  CFR  736 

Administrative  practice  and 
procedure.  Grain,  License  fees. 
Warehouses. 

Final  Rule 

PART  736-GRAIN  WAREHOUSE 

Accordingly,  the  regulations  for  grain 
warehouses  (7  CFR  Part  736)  are 
amended  as  follows: 

1.  The  Authority  Citation  for  7  CFR 
Part  738  will  continue  to  read  as  follows: 

Authority:  Sec  2a  39  Stat.  490  (7  U.S.C. 
268). 

2.  Section  736.58  is  revised  to  read  as 
follows: 

$736^    Warahouse  Inspection  tees 

(a)  A  fee  shall  be  charged  and 
collected: 

(1)  For  each  original  examination  or 
inspection,  or  reexamination  or 
reinspection  for  modification  of  an 
existing  license,  of  a  warehouse  under 
the  Act  computed  at  the  rate  of  $10  for 
each  10,000  bushels  of  storage  capacity 
or  fraction  thereof  but  not  less  than  $100 
nor  more  than  $1,000: 

(2)  For  each  examination  of  a  licensed 
warehouse,  requested  in  writing  by  the 
warehouseman,  computed  at  the  rate  of 
75  percent  of  the  annual  fee  under 
paragraph  (b)  of  this  section  applicable 
to  warehouses  not  having  a  Uniform 
Grain  Storage  Agreement  (The  request 
must  state  the  purposes  of  the 
examination  and  contain  an  agreement 
to  pay  all  required  costs.  The  Secretary 
may  refuse  any  such  request  if 
performing  the  examination  would 
affect  the  Department's  performance  of 
regular  program  responsibilities.);  and 

(3)  For  each  examination  of  a 


warehouse  whose  license  has  been 
suspended,  the  suspension  is 
determined  to  be  justified,  and 
reinstatement  is  requested  by  the 
warehouseman,  computed  at  the  rate  of 
100  percent  of  the  annual  fee  under 
paragraph  (b)  of  this  section  applicable 
to  warehouses  not  having  a  Uniform 
Grain  Storage  Agreement. 

(b)  Each  warehouseman  shall  pay  an 
annual  fee  computed  in  accordance  with 
this  subsection  using  the  table  set  forth 
below.  The  fee  will  be  assessed  and 
payable  when  bond  is  first  furnished  for 
acceptance  by  the  Secretary  and 
annually  thereafter  on  the  bond  renewal 
date.  The  fee  will  be  determined  by 
computing  the  amount  due  for  each 
identifiable  location  under  the  hcense 
and  adding  those  amounts  together  to 
determine  the  total  amount  due  for  the 
license.  The  warehouse  capacity  at  each 
location  will  be  determined  by  the 
Secretary.  The  total  capacity  of  all 
warehouses  at  all  locations  shall  not 
exceed  the  capacity  stated  in  the  current 
warehouse  hcense.  An  identifiable 
location  is  a  fully  functional  facility 
operated  as  a  public  warehouse  as 
determined  by  the  Secretary.  An 
outlying  unit  which  is  not  a  fully 
functional  operating  faciUty  is  included 
under  the  nearest  fully  functional 
operating  facility. 


Annual  Fee  Table 

Amualtoa 

Annual  laa 

(**af») 

(donars) 

loraacti 

toraach 

warahousa 

iwarahousa 

Location  grain  capacity  (bushes) 

tocation 

Wiln 

tocation 

IMthOOt 

unMonn 

grain 

grain 

staraga 

Mocaga 

agrwamonl 

agraamant 

1  to  150.000 

100 

200 

150.001  to  250.000.                    .    _ 

200 
300 

400 

250.001  to  500,000 .. 

600 

BOO 

500.001  to  750.000 

750.001  to  1.000.000 „ 

soo 

1.000 
1.200 

1.000.001  to  1.200.000 

600 

1.200.001  to  1.500.000...    _. 

700 

1.400 

1.500.001  to  2.000.000  ..„ 

BOO 

1.600 

2.000.001  to  2500,000       

BOO 

1.800 

2.500,001  to  5.000.000. 

1.000 

ZOOO 

5.000.001  to  7,500,000.. 

1.100 

2J00 

7,500,001  to  10.000.000. 

1,200 

2.400 

100.000.001  + 

•1,200 

•2.400 

'  Pka  $30  par  rnWon  bushels  ot  capacity  abova  10  million 
or  traction  tharsot. 

•  Plus  S60  par  million  bushals  of  capacity  above  10  rtillion 
or  traction  tttereot. 


Signed  at  Washington.  D.C.  on  August  19. 
1985. 

Everett  Rank, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

[FR  Doc.  85-20235  Filed  8-22-85;  8:45  am] 
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Agricultural  Marketing  Servica 

7  CFR  Part  907 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Independent  Member  Nomination 
Procedure 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  established 
procedures  for  the  nomination  of 
independent  grower  and  handler 
members,  alternate  members,  and 
additional  alternate  members  tothe 
Navel  Orange  Administrative 
Committee.  This  action  is  designed  to 
encourage  greater  voter  participation  in 
the  nomination  process. 
EFFECTIVE  DATE:  August  23, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle,  Chief,  Fruit  Branch. 
F&V,  AMS,  USDA,  Washington.  D.C. 
20250,  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291,  and  has  been  designated  a 
"nonmajor"  rule.  William  T.  Manley, 
Deputy  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  907,  as  amended  (7 
CFR  Part  907,  50  FR  1429.  4957) 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  a  designated  part 
of  California.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended 
(U.S.C.  601-674)  ("the  act").  It  is  hereby 
found  that  this  final  rule  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

A  proposed  rule  was  published  in  the 
Federal  Register  (50  FR  7605)  on 
February  25, 1985,  to  establish 
procedures  for  nominating  independent 
grower  and  handler  members,  alternates 
and  additional  alternates  to  the  Navel 
Orange  Administrative  Committee 
(NOAC).  which  operates  under  the 
order.  As  provided  in  §  907.22,  such 
nominees  shall  be  nominated  by 
growers  who  are  not  affiliated  with  a 
cooperative  marketing  organization. 
NOAC  recommended  the  changes  in  the 
nomination  procedures  in  accordance 
with  an  amendment  to  the  marketing 
order  which  became  effective  January 
11, 1985. 

The  notice  provided  that  interested 
persons  could  file  views  and  comments 
on  the  proposal  imtil  March  27, 1985. 
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Comments  were  filed  by  NOAC,  LoBue 
Bros.,  Sequoia  Orange  Company,  Inc., 
Capital  Legal  Foundation  on  behalf  of 
the  Sequoia  Orange  Company,  Inc., 
Nash-DeCamp  Co.,  Sunny  Cove  Citrus, 
The  Rayo  Co.,  Riverbend  Farms  Inc., 
Sun  World  International,  Cecelia 
Orchards  Packing  Corp.,  and  Kings 
River  Packing  Co. 

NOAC  commented  that  the  present 
practice  of  holding  five  meetings  is 
inefficient.  Specifically,  NOAC  cited  the 
relatively  light  attendance  at  previous 
nomination  meetings.  Consequently, 
NOAC  concluded  that  a  minimum  of 
two  meetings  will  sufficiently  fulfill  the 
needs  of  the  growers.  Practically  all  of 
the  navel  orange  producing  acreage  is 
located  in  Districts  1  and  2  and  holding 
meetings  in  such  locations  would 
accommodate  the  greatest  number  of 
growers.  None  of  the  other  comments 
received  concerned  these  issues.  Thus, 
the  final  rule  provides  that  a  minimum 
of  two  meetings,  one  each  in  District  1 
and  2,  should  be  held. 

A  petition  form  approved  by  the 
committee  should  be  used  for  the 
purpose  of  obtaining  evidence  of 
mdustry  support  of  any  potential 
nominee.  In  the  proposed  rule  comments 
were  requested  with  respect  to  the 
required  number  of  producer  signatures 
for  petitions  submitted  in  person  and  by 
mail.  NOAC  recommended  a  minimum 
of  twenty  signatures  if  obtained  by  mail, 
and  a  minimum  of  five  if  obtained  at  a 
meeting.  NOAC  asserted  that  such  a 
difference  would  provide  an  incentive  to 
attend  the  meetings.  The  Capital  Legal 
Foundation  argued  against  such 
differing  requirements  and  pointed  out 
that  the  primary  purpose  of  mail 
balloting  is  to  encourage  greater 
participation  and  not  necessarily  to 
promote  greater  attendance  at  meetings. 
For  that  reason  it  is  concluded  that  the 
same  number  of  signatures  for  a  petition 
collected  by  mail  or  at  meetings  should 
be  established.  Also,  in  order  to  provide 
sufficient  evidence  of  industry  support 
the  final  rule  establishes  a  minimum  of 
10  eligible  signatures  on  such  petitions. 

The  comment  submitted  by  NOAC 
suggested  a  modification  of  the  proposal 
to  provide  that  the  name  of  the  person 
receiving  the  highest  number  of  votes  for 
each  of  the  handler  positions  shall  be 
submitted  to  the  Secretary  as  the 
nominee  for  such  position.  The  names  of 
the  persons  receiving  the  highest  and 
second  highest  total  number  of  votes  for 
each  of  the  grower  positions  shall  be 
submitted  to  the  Secretary  as  the 
nominees  for  such  positions.  This 
suggested  modification  is  appropriate 
and  consistent  with  provisions  of  the 
order  which  specify  that  independent 


marketing  organizations  should  be 
represented  on  the  committee  by  one 
handler  member,  an  alternate  member 
and  an  additional  alternate  member  and 
two  grower  members,  two  alternate 
grower  members,  and  two  additional 
alternate  grower  members.  Therefore, 
this  modiHcation  is  incorporated  in  the 
final  rule.  The  comment  submitted  by 
NOAC  suggested  that  a  candidate  for  an 
independent  grower  position  should 
only  declare  whether  he  or  she  is 
running  for  the  member,  alternate 
member  or  additional  alternate  member 
position.  The  final  rule  requires  that 
persons  submitting  their  names  for 
candidacy  specify  the  position  for  which 
they  wish  to  be  nominated  (i.e.  member, 
alternate,  or  additional  alternate). 

The  comment  submitted  by  Capital 
Legal  Foundation  indicated  diat  mail 
balloting  procedures  should  be 
sufficiently  flexible  to  permit  alignment 
of  positions  to  allow  candidates  to  run 
on  a  slate.  The  final  rule  does  not 
preclude  alignment  of  positions  to  afford 
candidates  the  opportunity  to  run  on  a 
slate  if  they  desire  to  do  so. 

The  Capital  Legal  Foundation 
commented  that  the  ballots  sent  to 
growers  should  provide  information 
beyond  the  names  of  this  candidates, 
especially  since  one  of  the  primary 
objectives  of  mail  balloting  is  to 
increase  grower  participation.  It  said  the 
ballot  should  therefore  contain  the 
mailing  address  and  phone  number  for 
each  candidate,  a  brief  resume  of  each 
candidate's  background  qualifications, 
and  a  statement  of  reasonable  length 
prepared  by  each  candidate  setting  forth 
his  or  her  views  on  matters  of  concern 
to  the  voters.  The  committee  is 
authorized  to  include  with  the  ballot 
such  information  about  the  candidates 
as  it  considers  appropriate  to  inform 
growers  voting  in  the  nominations.  This 
information  should  be  obtained  from  the 
candidates  on  the  petition  form 
previously  discussed. 

Several  comments  were  filed 
suggesting  that  in  tabulating  ballots 
producer  votes  should  be  weighted  by 
the  volume  of  production  or  the  acreage 
under  control  of  the  producer  as  of 
January  1  of  the  year  in  which 
nominations  are  made.  It  was  suggested 
that  weighting  votes  on  such  basis  (e.g. 
one  vote  for  each  acre)  would  allow  for 
grower  representation  in  committee 
decision  making  to  be  based  on  the 
quantity  of  oranges  produced  by  each 
grower.  It  was  also  suggested  that 
weighted  votes  would  eliminate  the 
incentive  to  proliferate  grower  entities 
as  a  method  of  obtaining  unwarranted 
influence  in  the  decision  making 
process.  The  comment  filed  by  NOAC 


opposed  weighting  of  votes  according  to 
production  (or  acreage).  The  view  was 
expressed  that  the  interests  of  the 
greatest  number  of  growers  could  best 
be  served  by  allowing  each  grower  an 
equal  voice  in  choosing  committee 
members. 

The  merits  of  the  opposing  views  on 
the  weighing  of  votes  cast  in 
nominations  were  carefully  considered. 
The  view  was  expressed  that  the  current 
method  of  allowing  each  grower  entity 
one  vote  provides  an  incentive  to  divide 
large  grower  entities  into  smaller  grower 
entities  each  having  a  vote  in  the 
election.  However,  there  is  no  evidence 
to  indicate  that  there  has  been  an 
increase  in  the  number  of  grower 
entities  for  such  purpose.  In  fact 
available  information  indicates  that  the 
total  number  of  growers  of  California- 
Arizona  navel  oranges  is  declining. 

Section  907.22(e)  provides  that  when 
voting  for  nominees,  each  grower  shall 
be  entitled  to  cast  one  vote.  It  also 
provides  that  the  votes  of  cooperative 
marketing  organizations  voting  in  the 
"other  cooperative"  category  shall  be 
weighted  in  accordance  with  the  volume 
of  oranges  handled  during  the  year  in 
which  such  nomination  was  made. 
There  is  no  provision  for  weighting 
votes  cast  for  independent  members. 

The  California- Arizona  navel  orange 
industry  consists  essentially  of  small 
entities.  Weighting  of  votes  of  growers 
in  nominations  could  subordinate  the 
interests  of  smaller  growers  to  those  of 
larger  growers  in  committee  decision 
making.  Under  current  procedures  each 
grower  has  an  equal  vote  in  elections 
irrespective  of  the  volume  of  production 
or  number  of  acres.  As  a  consequence, 
nominees  for  positions  on  the  committee 
tend  to  represent  the  consensus  of 
growers  in  that  category.  This  method  of 
choosing  nominees  has  been  the  custom 
under  the  order  and  has  proved  to  be 
satisfactory  and  no  change  in  such 
method  is  adapted  in  this  rule. 

Each  person  who  produces  navel 
oranges  for  market  as  an  individual  is 
considered  a  legal  entity  and  each 
partnership,  family  enterprise, 
corporation,  estate  or  trust  is  considered 
one  legal  entity.  Thus,  each  legal  entity 
is  considered  to  be  one  producer  for 
purposes  of  nominating  conunittee 
members. 

NOAC  and  several  independent 
growers  and  handlers  submitted 
comments  concerning  producer 
eligibility  to  nominate  (i.e.  vote  for) 
independent  members,  alternate 
members,  and  additional  alternate 
members  to  the  NOAC.  These  comments 
generally  indicated  that  producers  who 
deliver  any  portion  of  their  navel 
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oranges  to  handlers  which  are  not 
cooperative  marketing  organizations 
(independent  handlers)  should  be 
eligible  to  vote  for  nominees  for 
independent  positions.  The  comments 
suggested  that  unless  voting  is 
conducted  in  this  manner  producers  who 
deliver  any  portion  of  their  fruit  to 
cooperative  marketing  organizations  but 
are  not  members  of  such  organizations 
would  be  disenfranchished  in  the 
elections  for  representatives  from  the 
independent  sector.  The  comments 
suggested  that  only  a  small  number  of 
growers  deliver  to  both  independent  and 
cooperative  handlers  and  no  significant 
problems  are  anticipated  in  handling 
nominations  in  this  manner.  Thus,  this 
final  rule  so  provides.  The  notice  also 
contained  a  proposal  concerning 
producer  eligibility  to  serve  on  NOAC  in 
any  of  these  positions.  In  addition,  one 
comment  filed  by  LoBue  Bros.  Inc.. 
proposed  a  definition  of  the  term 
cooperative  marketing  organization. 

While  such  a  definition  is  related  to 
the  nomination  procedure,  it  is  more 
directly  related  to  the  criteria  the 
Secretary  uses  in  selecting  nominees  as 
is  to  serve  on  the  committee.  Since  these 
issues  are  applicable  to  both  the  NOAC 
and  Valencia  Orange  Administrative 
Committee  membership,  it  is  appropriate 
that  such  eligibility  requirements  be 
treated  in  a  separate  rulemaking 
proceeding.  Thus,  the  comment 
proposing  a  definition  of  a  cooperative 
marketing  organization  is  denied. 

It  is  found  that  it  is  impracticable  and 
contrary  to  the  public  interest  to 
postpone  the  effective  date  of  this  rule 
until  30  days  after  publication  in  the 
Federal  Register  (5  U.S.C.  553).  and  good 
cause  exists  for  making  this  rule 
effective  as  specified  in  that:  (1)  The 
January  11, 1985,  amendment  of  S  907.22 
authorizes  mail  balloting  for  nominating 
independent  members  to  the  committee: 
(2)  nominations  for  those  positions  on 
the  committee  have  been  delayed  since 
last  fall  and  preparations  will  take  some 
time  to  complete;  and  (3)  no  useful 
purpose  would  be  served  by  delaying 
the  effective  date  of  this  rule. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (4  U.S.C.  3507). 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this  final 
rule  are  not  effective  until  they  are 
approved  by  the  Office  of  Management 
and  Budget  (OMB). 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  Agreements  and  Orders. 
California.  Arizona.  Oranges  (Navel). 

i.  The  authority  citation  for  7  CFR  Part 
907  continues  to  read  as  follows: 


Authority:  (Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.&C.  601-674). 

2.  Paragraphs  (a)(3).  (4).  and  (5)  of 
S  907.102  are  removed  and  a  new 
paragraph  (a)(3)  is  added  to  read  as 
follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

§  907.102    Nominatton  procedure, 
(a)*  *  * 

(3)  Candidates  for  the  member, 
alternate  member  and  additional 
alternate  member  positions  referred  to 
in  §  907.22(d)  shall  be  nominated  in 
accordance  with  the  following 
procedures:  (i)  Any  producer  who  in  the 
current  fiscal  year  is  not  affiliated  with 
a  cooperative  marketing  organization 
and  delivered  navel  oranges  to  handlers 
which  are  not  cooperative  marketing 
organizations  shall  be  eligible  to  vote  for 
nominees,  (ii)  For  the  purpose  of 
selecting  candidates  for  nominations, 
the  committee  shall  hold  meetings  in 
two  or  more  districts,  including  one 
meeting  each  in  Districts  1  and  2,  prior 
to  August  1  of  each  even-numbered 
year,  or  at  other  times  as  necessary  to 
fill  vacancies.  Timely  notice  of  such 
meetings  shall  be  given  by  the 
committee  to  each  eligible  producer  of 
record,  (iii)  Candidates  shall  be  selected 
at  the  meetings  by  submitting  their 
names  on  a  form  approved  by  the 
committee  and  signed  by  at  least  10 
eligible  individuals  (growers).  Such  form 
shall  be  used  for  the  purpose  of 
determining  the  qualifications  of  a 
candidate  and  may  provide  the 
opportunity  to  submit  additional 
background  material  (such  as  resumes) 
as  the  committee  may  request,  (iv)  A 
person  may  also  become  a  candidate 
without  attending  a  candate  selection 
meeting  by  submitting  his  or  her  name 
on  a  form  approved  by  the  committee, 
as  specified  in  paragraph  (a)(3)(iii)  of 
this  section,  to  the  headquarters  office 
of  the  committee  and  signed  by  at  least 
10  eligible  individuals  (growers).  Such 
submittal,  if  mailed,  must  be  postmarked 
at  least  IC  days  prior  to  the  date  of  the 
first  of  the  district  meetings  held 
pursuant  to  paragraph  (a)(3)(ii)  of  this 
section,  and  if  hand  delivered,  must  be 
received  at  least  5  days  prior  to  such 
date,  (v)  Persons  submitting  their  names 
for  candidacy  shall  specify  the  position 
(i.e.  grower  or  handler  member, 
alternate,  or  additional  alternate)  for 
which  they  wish  to  be  nominated.  After 
a  position  is  specified,  it  may  not  be 
changed.  Candidates  may  withdraw  by 
filing  a  wrritten  notice  vnth  the 
committee  prior  to  the  date  on  which  the 
ballots  are  prepared  for  mailing  to 


eligible  producers,  (vi)  Following  the 
candidate  selection  meetings,  the 
committee  shall  mail  to  all  eligible 
producers  of  record  a  ballot  containing 
the  names  of  the  candidates  for  each 
available  position.  At  the  discretion  of 
the  committee,  the  ballot  may  include 
such  other  information  about  such 
candidates  as  was  included  on  the 
candidate  form  specified  in  paragraph 
(a){3)(iii)  of  this  section  and  as  the 
committee  deems  appropriate.  Separate 
ballot  forms  shall  be  used  in  voting  for 
handler  nominees  and  producer 
nominees.  A  vote  may  be  cast  only  for 
those  candidates  who  have  been 
"  selected  according  to  the  procedures  set 
forth  herein,  (vii)  In  order  to  be  valid.' 
ballots  must  be  executed  in  accordance 
with  the  instructions  set  forth  on  the 
ballot,  and  returned  to  the  Secretary's 
agent  at  the  location  and  within  the  time 
period  prescribed.  The  validity  of  ballots 
shall  be  determined  by  the  Secretary's 
agent,  with  such  assistance  from  the 
committee  as  may  be  requested  by  the 
agent,  (viii)  The  name  of  the  person 
receiving  the  highest  total  number  of 
votes  for  a  particular  handler  position 
shall  be  submitted  to  the  Secretary  as 
the  nominee  for  such  position.  The 
names  of  the  persons  receiving  the 
highest  and  second-highest  total  number 
of  votes  for  each  of  the  grower  positions 
shall  be  submitted  to  the  Secretary  as 
the  nominee  for  such  positions. 

Dated:  August  20, 1985. 
William  I.  Doyle. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division  Agricultural  Marketing  Service. 
[PR  Doc.  85-20234  Filed  8-22-85;  8:45  am] 

BILUNG  CODE  S41IM)3-M 


7  CFR  Part  1076 

Milk  in  the  Eastern  South  Dakota 
Marketing  Area;  Order  Suspending 
Certain  Provisions 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Suspension  of  rule. 

summary:  The  action  suspends  for  the 
months  of  August  1985  through  February 
1988  provisions  of  the  Eastern  South 
Dakota  milk  order  relating  to  the 
amount  of  milk  not  needed  for  fluid 
(bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  Suspension  of  the 
provisions  was  requested  by  a 
cooperative  association  representing 
most  of  the  producers  supplying  the 
market.  The  suspension  is  needed  to 
prevent  uneconomic  movements  of  milk. 
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EFFECTIVE  DATE:  Augusl  23.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner,  Marketing 
Specialist.  Dairy'Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture,  Washington.  D.C.  20250. 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
August  1. 1985;  published  August  5, 1985 
(50  FR  31605). 

William  T.  Manley,  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  lessens  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  of  the  order  regulating  the 
handling  of  milk  in  the  Eastern  South 
Dakota  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
August  5, 1985  (50  FR  31605)  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  August  1985  through  February 
1986  the  following  provisions  of  the 
order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  §  1076.13,  paragraphs  (c)  (2)  and  (3) 

Statement  of  Consideration 

This  action  removes  for  the  months  of 
August  1985  through  February  1988  the 
limit  on  the  amount  of  producer  milk 
that  a  cooperative  association  or  other 
handler  may  divert  from  pool  plants  to 
nonpool  plants.  The  suspension  was 
requested  by  Land  O'Lakes,  Inc.  (LOL). 
an  association  of  producers  that 
supplies  most  of  the  market's  reserve 
milk  supplies. 

The  order  now  provides  that  a 
cooperative  association  may  divert  up  to 
35  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  the  months  of  August 
through  February.  Similarly,  the 
operator  of  a  pool  plant  may  divert  up  to 


35  percent  of  its  receipts  of  producer 
milk  (for  which  the  operator  of  such 
plant  is  the  handler  during  the  month) 
during  the  months  of  August  through 
February. 

The  suspension  is  necessary  because 
the  amount  of  milk  pooled  under  the 
order  by  LOL  in  the  first  six  months  of 
1985  has  increased  8.8  percent  over  the 
amount  pooled  during  the  same  period 
of  1984  while  deliveries  to  pool 
distributing  plants  have  decreased  from 
1984  levels  by  about  2.5  percent. 
Increases  in  producer  milk  deliveries  are 
expected  to  continue. 

Operation  of  the  35-percent  diversion 
limit  during  August  through  February 
would  require  LOL  to  deliver  65  percent 
of  its  milk  to  pool  plants.  According  to 
the  cooperative's  estimates,  only  35  to 
40  percent  of  its  milk  will  be  needed  at 
distributing  plants.  Without  suspension 
of  the  diversion  limit  the  balance  of 
LOL's  members'  milk  would  have  to  be 
delivered  to  a  supply  plant,  unloaded, 
reloaded  and  then  shipped  to  other 
plants  merely  to  qualify  the  milk  for 
pooling.  The  additional  handling  and 
hauling  costs  would  be  incurred  by  LOL 
and  its  member  producers,  with  no 
offsetting  benefits  to  other  market 
participants. 

In  comments  filed  in  response  to  the 
proposed  suspension.  LOL  estimated 
that  for  the  month  of  August  1985  only 
33  percent  of  its  member  milk  pooled 
under  the  Eastern  South  Dakota  order 
would  be  required  by  pool  distributing 
plants.  According  to  LOL,  most  of  the 
remaining  67  percent  would  have  to  be 
received  first  at  the  LOL  supply  plant 
and  then  transferred  to  manufacturing 
facilities  in  order  to  qualify  for 
participation  in  the  marketwide  pool. 
LOL  characterized  such  unnecessary 
handling  and  hauling  as  expensive  and 
serving  no  useful  purpose. 

In  view  of  these  circumstances,  it  is 
concluded  that  the  diversion  limits  in 
the  Eastern  South  Dakota  milk  order 
should  be  suspended  for  the  months  of 
August  1985  through  February  1986  to 
ensure  the  orderly  marketing  of  milk 
supplies.  The  suspension  will  prevent 
uneconomic  movements  of  some  milk 
through  pool  plants  merely  for  the 
purpose  of  qualifying  it  for  producer 
milk  status  under  the  order. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 
(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  without 
extensive  unnecessary  and  expensive 
hauling  and  handling  substantial 
quantities  of  milk  from  producers  who 


regularly  supply  the  market  otherwise 
would  be  excluded  from  the  marketwide 
pool,  thereby  causing  a  disruption  in  the 
orderly  marketing  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  comments  were  filed  in 
opposition  to  this  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  107B 

Milk  marketing  orders,  Milk,  Dairy 
products. 

PART  1076— [AMENDED] 

The  authority  citation  for  Part  1076 
continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

It  is  therefore  ordered,  that  in 
S  1076.13.  paragraphs  (c)  (2)  and  (3)  are 
hereby  suspended  for  the  months  of 
August  1985  through  February  1986. 

Effective  Date.  August  23. 1985. 

Signed  at  Washington,  D.C.  on  August  ifl. 
1985. 

Karen  K.  Darling, 

Deputy  Assistant  Secretary,  Marketing  & 
Inspection  Services. 

(FR  Doc.  85-20191  Filed  8-22-85:  8:45  am] 
BtLUNO  CODE  3410-(B-H 

Commodity  Credit  Corporation 

7  CFR  Part  1472 

Loans,  Purchases,  and  Other 
Operations;  Payment  Program  for 
Shorn  Wool  and  Unshorn  Lambs 
(Pulled  Wool)  (1985) 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  interim  rule  amends  the 
regulations  at  7  CFR  Part  1472  governing 
the  Commodity  Credit  Ck)rporation's 
(CCC)  price  support  program  for  shorn 
wool  and  unshorn  lambs  (pulled  wool) 
with  respect  to:  (1)  Marketings  of  shorn 
wool  eligible  for  price  support 
paynnents;  (2)  definitions  which  are 
applicable  to  the  program;  (3)  producer 
eligibility  for  price  support  payments;  (4) 
contents  of  sales  documents  which  are 
submitted  in  support  of  price  support 
payment  applications;  and  (5)  the 
deletion  of  certain  obsolete  references. 
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EFFECTIVE  DATES:  This  interim  rule  shall 
become  effective  on  August  23. 1985. 
Comments  must  be  received  on  or 
before  October  22. 1985  in  order  to  be 
assured  of  consideration. 
ADOftESS:  Send  comments  on  the  interim 
rule  to:  Director,  Emergency  Operations 
and  Livestock  Programs  Division.  ASCS, 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  DC.  20013.  All 
written  submissions  made  pursuant  to 
this  rule  will  be  made  available  for 
public  inspection  in  Room  4095  South 
Building.  USDA.  between  the  hours  of 
8:15  AM  and  4:45  PM.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  W.  Newcomb,  Director,  Emergency 
Operations  and  Livestock  Programs 
Division.  Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington.  D.C.  20013.  Telephone 
(202)  447-5621. 
SUPPLEMENTARY  INFORMATION: 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
1472)  have  been  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  provisions  of  44 
use.  Chapter 35  and  OMB Number 
0560-0023  has  been  assigned. 

This  interim  rule  has  been  reviewed 
under  U.S.  Department  of  Agriculture 
(USDA)  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  as  "not  major."  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases;  Number  10.051;  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 


action  will  have  no  significant  impact  on 
the  quahty  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  the  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Since  the  marketing  of  1985  crop  wool 
has  begun,  it  has  been  determined  that 
the  provisions  of  this  interim  rule  must 
be  effective  August  23. 1985.  However, 
comments  on  this  interim  rule  are 
requested  and  must  be  received  not  later 
than  60  days  from  the  date  of 
publication  in  the  Federal  Register  in 
order  to  be  assured  of  consideration.  A 
final  rule  will  be  published  discussing 
any  amendments  which  are  determined 
to  be  necessary. 

Section  706  of  the  National  Wool  Act 
of  1954,  as  amended  ("Wool  Act"), 
provides  that  the  Secretary  of 
Agriculture  shall  determine  the  amounts, 
terms,  and  conditions  of  the  wool  price 
support  program.  This  interim  rule 
amends  the  regulations  which  relate  to 
program  operations  and  the  price 
support  program  for  shorn  wool  and 
unshorn  lambs  (pulled  wool)  for  the  1985 
marketing  year,  particularly  with  regard 
to  the  conditions  under  which  price 
support  payments  will  be  made.  The 
wool  price  support  program  is  designed 
to  encourage  the  continued  domestic 
production  of  wool  at  prices  fair  to  both 
producers  and  consumers  in  a  manner 
which  will  assure  a  viable  domestic 
wool  industry.  A  review  by  the  Office  of 
the  Deputy  Administrator,  State  and 
County  Operations  (DASCO)  of  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  of  a  select 
number  of  1983  shorn  wool  appUcations 
for  payment  and  supporting 
documentation  has  revealed  marketing 
practices  which  defeat  the  purposes  of 
the  program.  This  interim  rule  amends 
the  regulations  set  forth  at  7  CFR  Part 
1472  to  prevent  these  practices. 

Definitions 

The  regulations  at  7  CFR  1472.1504 
currently  set  forth  the  definitions  of 
certain  terms  which  are  applicable  to 
this  subpart.  This  interim  rule  amends 
this  section  by  redesignating  the  current 
definitions  in  §  1472.1504  in  alphabetical 
order  and  adding  the  definitions  of  the 
following  terms:  (1)  "Deputy 
Administrator";  (2)  "family  member";  (3) 
"grease  wool";  (4)  "shorn  wool";  (5) 
"wool";  and  (6)  "wool  incentive 
payment  rate". 


The  definition  of  "shorn  wool"  has 
been  added  to  ensure  that  there  is  no 
doubt  or  opportunity  for  the 
misinterpretation  of  the  phrase.  "Shorn 
wool"  is  defined  as  grease  wool  that  has 
been  sheared  from  live  sheep  or  lambs, 
including  black  wool,  tags  crutchings. 
and  murrain  or  other  wool  removed 
from  dead  animals.  The  definition  of 
"shorn  wool"  would  not  include  pelts  or 
wool  sheared  from  pelts,  scoured, 
carbonized,  or  dyed  wool  or  yam.  skeins 
or  other  terms  which  identify  the  wool 
as  being  other  than  in  its  natural  grease 
weight  state. 

It  has  also  been  determined  that  the 
phrase  "family  member"  needs  to  be 
defined  in  the  regulations.  This  is 
necessary  since  §  1472.1507(c)  has  been 
amended  to  provide  that  a  sale  of  wool 
to  a  family  member  is  not  considered  to 
be  a  bona  fide  marketing.  Therefore,  the 
definition  of  "family  member"  has  been 
added  to  the  regulations  at  S  1472.1504 
and  means  a  person  who  is  (a)  a  parent 
or  grandparent  of  the  producer  (b)  the 
spouse  of  the  producer;  (c)  a  lineal 
descendant  of  the  producer  or  the 
producer's  spouse;  (d)  the  spouse  of  any 
lineal  descendant  of  the  producer  or  the 
producer's  spouse;  (e)  a  brother  or  sister 
of  the  producer  or  the  producer's  spouse, 
or  (f)  a  spouse  of  a  brother  or  sister  of 
the  producer  or  the  producer's  spouse. 

In  addition,  the  definition  of  "sales 
document"  has  been  amended  to  ensure 
that  a  producer  does  not  receive  a  price 
for  wool  that  would  be  inflated  beyond 
the  price  for  quality,  type,  and  grade  of 
the  wool  which  the  producer  is 
marketing.  This  change  in  definition  will 
result  in  marketing  practices  which 
encourage  the  sale  of  wool  at  fair  prices 
by  assuring  that  a  producer  does  not  sell 
wool  to  persons  or  businesses  in  a 
manner  which  would  enable  the 
producer  to  receive  inflated  prices  for 
such  marketings. 

Price  Support  Payments 

The  regulations  at  7  CFR 
§  1472.1505(a)  provide  that  price  support 
payments  will  be  made  on  the  basis  of 
shorn  wool  marketed  in  a  specified 
marketing  year.  Since  the  definition  of 
shorn  wool  has  been  added  at  7  CFR 
§  1472.1504,  §  1472.1505(a)  has  been 
amended  by  deleting  the  reference  to 
those  marketings  of  wool  which  are  not 
eligible  for  price  support  payments. 
Only  shorn  wool,  as  defined  in 
§  1472.1504,  would  be  eligible  for  such 
payments  made  in  accordance  with 
§  1472.1505(a). 

The  regulations  at  7  CFR 
9  1472.1505(b)  are  amended  to  provide 
that  the  price  support  payment  rate  for 
shorn  wool  shall  be  determined  and 
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announced  by  the  Executive  Vice 
President,  CCC.  or  his  designee,  at  the 
end  of  each  specified  marketing  year. 

Eligibility  for  Payment 

The  regulations  at  7  CFR  §  1472.1506 
set  forth  the  eligibility  requirements  for 
price  support  payments  for  shorn  wool. 
This  interim  rule  amends  S  1472.1506  by 
designating  the  introductory  paragraph 
as  paragraph  (a)  and  redesignating  the 
remaining  paragraphs  accordingly. 
Redesignated  i  1472.1506(a)  has  been 
revised  to  clarify  that  no  payment  will 
be  made  unless  a  producer  has  complied 
with  all  of  the  requirements  of 
§  1472.1506.  Redesignated  S  1472.1506(b) 
is  revised  to  provide  that,  with  respect 
to  joint  applications  for  payment,  only 
those  marketings  which  are  bona  hde 
sales,  as  defined  in  S  1472.1507(c),  will 
be  eligible  for  price  support  payments. 
Newly  redesignated  §  1472.1506(c)  is 
amended  to  incorporate  the  definition  of 
shorn  wool  as  set  forth  in  §  1472.1504. 

Previously,  redesignated 
S  1472.1506(g)  provided  that  only  bona 
fide  marketings  of  shorn  wool  would  be 
eligible  for  price  support  payments.  This 
interim  rule  amends  §  1472.1506(g)  to 
provide  that  shorn  wool  which  has  been 
processed  in  any  manner  into  a  wool 
product,  as  determined  by  the  Deputy 
Administrator,  shall  not  be  eligible  for 
price  support  payments.  The  purpose  of 
this  change  is  to  ensure  that  only  grease 
basis  wool  will  be  eligible  for  a  wool 
price  support  payment.  For  example, 
processing  the  wool  into  wool  products, 
such  as  yam,  wool  yam,  skeins,  novelty 
items  made  from  wool  or  other  products 
of  this  nature,  will  make  the  wool 
ineligible  for  price  support  payments. 

The  regulations  at  7  CFR 
§  1472.1509(b]  are  similarly  amended  to 
provide  that  wool  products  shall  not  be 
eligible  for  price  support  payments. 

Bona  Fide  Mariietings. 

In  the  review  of  the  program  which 
was  conducted  by  DASCO,  it  was 
determined  that  in  the  number  of 
instances  producers  sold  wool  to,  or 
exchanged  wool  with,  purchasers  and 
received  compensation  in  the  form  of 
wool  or  a  wool  product  with  no  price 
established  for  the  wool^This  practice, 
it  was  found,  often  occurred  with 
respect  to  the  sale  of  wool  among  family 
members.  These  kinds  of  transactions 
are  not  considered  bona  fide  marketings 
because  they  fail  to  establish  a  fair  price 
for  wool  if  indeed  an  actual  sale  does 
occur.  Accordingly,  the  regulations  at  7 
CFR  S  1472.1507(c)  have  been  amended 
to  provide  that  the  sale  of  wool  by  a 
producer  to  a  family  member  is  not 
considered  a  bona  fide  marketing. 


Furthermore,  in  order  to  make  certain 
that  producers  do  not  receive  inflated 
prices  for  their  wool,  the  regulations  at 
9  1472.1507(c)  have  been  amended  to 
provide  that  wool  sold  by  a  producer  to 
a  business  in  which  the  producer  has 
more  than  a  20  percent  interest  shall  not 
be  considered  to  be  a  bona  fide 
marketing. 

The  review  of  the  program  also 
disclosed  the  occurrence  of  sales  of 
wool  by  producers  to  persons  not 
previously  engaged  in  the  business  of 
buying  wool.  These  transactions  are  not 
bona  fide  marketings  unless  evidence  is 
submitted,  to  the  satisfaction  of  CCC, 
that  such  marketings  have  occurred.  The 
review  further  revealed  attempts  to 
submit  to  CCC  documents  representing 
sales,  transfers,  or  other  arrangements 
with  respect  to  wool  which  were 
fictitious  or  not  legally  binding.  An 
example  of  such  schemes  are  sales  of 
wool  where  a  part  or  all  of  the  purchase 
price  or  product  is  returned  to  the 
purchaser  in  the  form  of  money  or 
merchandise,  either  directly  from  the 
seller  or  through  other  persons.  These 
practices  defeat  the  purpose  of  the  wool 
price  support  program  which  is  designed 
to  encourage  the  domestic  production  of 
wool  at  prices  fair  to  both  producers  and 
consumers.  It  was  therefore,  determined 
that  the  regulations,  at  S  1472.1507(c) 
should  be  revised  to  clearly  set  forth  the 
requirements  in  addition  to  the 
prohibitions  against  a  producer  selling 
wool  to  a  family  member  or  to  a 
business  in  which  the  producer  has 
more  than  a  20  percent  interest  which 
producers  must  meet  in  order  to  become 
eligible  to  receive  price  support 
payments  for  their  marketings  of  shorn 
wool.  These  requirements  provide  that, 
in  order  to  be  considered  as  a  bona  fide 
marketing,  the  wool  must  be  sold  to  a 
person  or  business  engaged  in  the 
business  of  buying  and  selling  grease 
basis  wool  and  must  be  based  upon  a 
reasonably  appraised  price  for  wool. 

In  addition,  the  regulations  at 
S  1472.1507(d)  are  amended  to  explain 
the  basis  for  the  exchange  of  wool  for 
merchandise  or  service  and  to  explain 
the  relationship  of  such  an  exchange 
with  the  bona  fide  marketing  of  wool. 

Sales  Dociunents 

The  regulations  at  7  CFR  §  1472.1510 
enumerate  the  information  which  must 
be  listed  on  a  sales  document  which  is 
submitted  to  CCC  for  the  purpose  of 
verifying  a  price  support  payment 
application.  In  order  to  ensure  that 
proper  documentation  is  presented  to 
the  CCC,  this  interim  rule  amends 
§  1472.1510(a)  to  provide  that  any  sales 
documents  which  are  prepared  by  the 
purchaser  of  wool  must  have  the 


original  signature  of  the  purchaser  of  the 
signature  of  an  authorized 
representative  of  the  purchaser.  In  order 
to  obtain  adequate  information  with 
respect  to  the  quantity  of  wool  which  is 
sold  by  a  producer,  this  interim  rule 
amends  §  1472.1510  to  provide  that  all 
sales  documents  must  contain  the  net 
weight  of  the  wool  sold  on  a  grease 
basis.  This  change  in  the  regulations  is 
made  to  ensure  that  no  price  support 
payment  is  made  for  shorn  wool  which 
has  been  sold  but  which  does  not  clearly 
meet  the  definition  of  shorn  wool  as 
defined  in  S  1472.1504.  Accordingly. 
i§  1472.1510  (a)(3)  and  (8)  and  (b)(3)  are 
amended  to  require  that  sales 
documents  reflect  the  quantity  of  wool 
marketed  on  a  grease  basis. 

List  of  SubjecU  io  7  CFR  Part  1472 

Price  support  programs.  Wool 
Interim  Rule 

PART  1472— WOOL 

Accordingly,  the  regulations  at  7  CFR 
Part  1472  are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  1472  (Subpart — Payment  Program 

for  Shorn  Wool  and  Unshom  Lambs 
(Pulled  Wool)  (1982-1965)  continues  to 
read: 

Authority:  Sees.  4  and  5, 82  Stat.  1070  as 
amended  (15  U.S.C.  714B  and  714C);  sees. 
702-708,  68  Stat.  910-012,  as  amended  17 
U.S.C.  1781-1787). 

2.  In  Part  1472,  the  Subpart — Payment 
Program  for  Shorn  Wool  and  Unshom    . 
Lambs  (Pulled  Wool)  (1974-1977)  is 
removed. 

3.  In  Part  1472,  the  Table  of  Contents 
is  amended  by  revising  the  entry  for 

S  1472.1507  and  adding  an  entry  for 
S  1472.1556  as  follows: 

1472.1507    Bona  Fide  Mariceting  Within  a 
Specified  Marketing  Year 

***** 

1472.1556    OMB  Control  Numbers  Assigned 
Pursuant  to  the  Paperwork  Reduction 
Act 

•         *         *         •         • 

4.  Section  1472.1504  is  amended  by 
removing  paragraph  designations  (a) 
through  (n),  rearranging  the  definitions 
in  alphabetical  order,  revising  the 
introductory  paragraph  and  the  term 
"sales  document",  and  adding  new 
definitions  to  read  as  follows: 

§1472.1504    Deflnltlont. 

In  determining  the  meaning  of  the 
provisions  of  this  subpart,  unless  the 
context  indicates  otherwise,  words 
importing  the  singular  include  and  apply 
to  several  persons  or  things,  words 
importing  the  plural  include  the  singular. 
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words  importing  the  masculine  gender 
include  the  feminine,  and  words  used  in 
the  present  tense  include  the  future  as 
well  as  the  present  The  following  terms 
shall  have  the  following  meanings: 

"Deputy  Administrator"  means  the 
Deputy  or  Acting  Deputy  Administrator. 
State  and  County  Operations, 
Agricultural  Stabilization  and 
Conservation  Service.  U.S.  Department 
of  Agriculture. 

"Family member"  meana  a  person 
who  is  (a)  a  parent  or  grandparent  of  the 
producer  (b)  the  spouse  of  the  producer; 
(c)  a  lineal  descendant  of  the  producer 
or  the  producer's  spouse;  (d)  the  spouse 
of  any  lineal  descendant  of  the  producer 
or  the  producer's  spouse;  (e)  a  brother  or 
sister  of  the  producer  or  the  producer's 
spouse  or  (f)  a  spouse  of  a  brother  or 
sister  of  the  producer  or  the  producer's 
spouse. 

"Grease  wool"  means  wool  as  it 
comes  from  the  sheep  or  lambs  before 
applying  any  process  to  remove  the 
natural  oils  or  fats. 

»        •        •        •        • 

"Sales  document"  Toeana  the  account 
of  sale,  invoice,  bill  of  sale,  or  other 
related  document  prepared  by  the 
purchaser  evidencing  the  sale  by  the 
producer  of  shorn  wool  or  unshorn 
lambs  to  the  purchaser. 

"Shorn  wool"  means  grease  wool 
sheared  from  live  sheep  or  lambs, 
including  black  wool,  tags,  crutchings, 
and  murrain  or  other  wool  removed 
from  dead  animals.  Shorn  wool  does  not 
include  pelts  or  wool  sheared  from  pelts, 
scoured,  carbonized,  or  dyed  wool  or 
yam.  skeins  or  other  terms  which 
identify  the  wool  as  being  other  than  in 
its  natural  greasy  state. 
•        •        ♦        •        « 

"Wool"  means,  unless  otherwise 
indicated,  shorn  wool. 

"Wool price  support  payment  rate" 
means  the  percentage  required  to  bring 
the  national  average  price  received  by 
all  producers  for  the  sale  of  shorn  wool 
up  to  the  support  price. 

5.  Section  1472.1505  is  revised  to  read 
as  follows: 

$1472.1505    Plica  support  payments. 

(a)  General.  With  respect  to  each 
specified  marketing  year,  price  support 
payments  on  shorn  wool  marketed  in 
each  marketing  year  will  be  made 
available  to  producers  in  accordance 
with  the  provisions  of  this  subpart 

(b)  Announcement  of  wool  price 
support  payment  rate.  The  wool  price 
support  payment  rate  shall  be 
determined  and  announced  by  the 
Executive  Vice  President  CCC,  or  the 
Executive  Vice  President's  designee  at 


the  end  of  each  specified  marketing 
year. 

6.  Section  1472.1506  is  amended  by 
designating  the  introductory  paragraph 
as  paragraph  (a),  redesignating 
paragraphs  (aj  through  (g)  as  paragraphs 
(b)  through  (h),  respectively,  and 
revising  newly  redesignated  paragraphs 
(a),  (b),  (c),  and  (h)  as  follows: 

§1472.1506    Enslbmtyforpaymwita. 

(a)  To  be  eligible  for  a  payment  with 
respect  to  shorn  wool  under  this 
subpart  all  requirements  of  this  section 
must  be  fulHUed. 

(b)  Except  as  provided  in  9  1472.1544. 
the  applicant  must  be  the  producer  of 
shorn  wool.  In  the  case  of  a  joint 
application  for  payment  each  applicant 
must  be  a  producer  of  shorn  wool  which 
is  marketed  in  accordance  with  the 
provisions  of  S  1472.1507(c). 

(c)  The  wool  must  have  been  shorn  in 
the  United  States.  If  wool  is  shorn  from 
imported  sheep  or  lambs  while  they  are 
held  in  quarantine  in  connection  with 
their  importation  into  the  United  States, 
such  wool  shall  not  be  considered  to 
have  been  shorn  in  the  United  States. 
***** 

(h)  Payments  made  in  accordance 
with  this  subpart  shall  only  be  made 
with  respect  to  bona  fide  marketings  of 
shorn  wool.  The  sale  of  shorn  wool 
which  has  been  altered  in  any  manner 
through  processing,  other  than  scouring 
or  carbonizing  as  provided  in 
S  1472.1510(a)(3).  or  any  other  process  or 
act  that  results  in  a  wool  product,  as 
determined  by  the  Deputy 
Administrator,  is  not  eligible  for 
payment  under  this  subpart. 

7.  Section  1472.1507  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b).  (c).  (d).  and  (e)  to  read 
as  follows: 

S  1472.1507    Bona  fkto  marketing  within  a 
■pacHtod  marketing  year. 

(b)  A  promissory  note  or  other 
promise  to  pay,  as  well  as  a  check  not 
honored  for  any  reason,  shall  not  be 
considered  as  a  payment  to  the  producer 
unless  the  Deputy  Administrator  makes 
a  determination  that  (1)  The  producer 
acted  in  good  faith  in  marketing  the 
wool;  (2)  a  bona  fide  marketing 
occurred;  (3)  the  wool  was  not  returned 
to  the  producer  (4)  the  producer  was  not 
aware  and  had  no  reason  to  suspect  that 
the  document  tendered  in  payment  for 
the  wool  was  not  worth  its  face  value  at 
the  tinje  of  acceptance  of  the  document, 
and  (5)  the  producer  made  a  diligent 
effort  to  obtain  payment  for  the  wool 
from  the  purchaser.  Notwithstanding  the 
foregoing  provisions  of  this  paragraph, 
the  price  utilized  for  the  purpose  of 


computing  the  net  sales  proceeds  under 
the  provisions  of  S  1472.1506  shall  not 
exceed  the  fair  market  value  of  the  wool 
as  determined  by  the  Deputy 
Administrator. 

(c)  For  the  purpose  of  determining  the 
amount  of  a  price  support  payment,  a 
bona  fide  mariceting  shall  be  deemed  to 
occur  when  a  producer  relinquishes  title 
to  the  shorn  wool  in  exchange  for  a 
specific  amount  of  money  for  each 
pound  of  wool  tendered,  or  for  services 
or  merchandise  of  a  specific  monetary 
value  as  provided  in  paragraph  (d)  of 
this  section.  A  sale  of  wool  by  a 
producer  shall  constitute  a  bona  fide 
marketing  if:  (1)  The  wool  is  sold  to  a 
person  or  business  which  normally  buys 
wool;  (2)  the  producer  selling  the  wool 
does  not  sell  the  wool  to  a  family 
member  or  to  any  business  in  which  the 
producer  has  more  than  a  20  percent 
interest:  (3)  the  sale  is  based  on  a 
reasonably  appraised  price  for  wool; 
and  (4)  the  person  or  business  buying 
the  wool  is  also  engaged  in  the  business 
of  buying  and  selling  grease  basis  wool 
and  buys  the  wool  in  the  course  of  that 
business. 

(d)  The  exchange  of  wool  for 
merchandise  or  services  of  a  nature 
other  than  wool  or  wool  product  will  be 
considered  as  a  bona  fide  marketing  if  a 
definite  price  for  the  wool  is  established 
by  the  parties  prior  to  the  exchange. 
Such  price,  or  whatever  other  price  the 
Deputy  Administrator  determines  is  the 
fair  market  value  for  such  wool, 
whichever  is  lower,  shall  be  used  for  the 
purpose  of  computing  the  net  sales 
proceeds  under  the  provisions  of 

§  1472.1508. 

(e)  The  delivery  of  wool  on 
consignment  to  a  marketing  agency  to 
be  sold  for  the  producer's  account  does 
not  constitute  a  marketing  whether  or 
not  a  minimum  sales  price  is  guaranteed 
or  an  advance  against  the  prospective 
sales  price  is  given  by  the  consignee. 
Notwithstanding  the  foregoing,  wool 
delivered  to  a  marketing  agency  aa 
consignment  is  deemed  to  have  been 
marketed  if  the  marketing  agency:  (1) 
has  guaranteed  a  minimum  sales  price; 
(2)  is  unable  to  sell  the  wool  for  more 
than  the  minimum  sales  price,  and  (3) 
takes  possession  of  the  wool  at  the 
minimum  sales  price  with  the  producer's 
consent.  The  producer  shall  be  deemed 
to  have  consigned  the  wool  when  the 
wool  has  been  transferred  to  a 
marketing  agency  and  the  producer 
provides  that  such  agency  shall  market 
the  wool  and  that  the  producer  shall  be 
entitled  to  the  proceeds  of  such 
marketing. 
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8.  Section  1472.1509  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1 472. 1 509    Pr*pM«Uon  Of  «ppt»cation. 

(b)  Supporting  documents.  The 
application  shall  be  supported  by  the 
original  sales  document  evidencing  the 
sale  of  wool.  The  processing  of  shorn 
wool  by  a  process  or  act  which,  as 
determined  by  the  Deputy 
Administrator,  produces  a  wool  product, 
shall  make  the  wool  ineligible  for  a  price 
support  payment.  Payment  shall  not  be 
made  on  marketings  of  wool  products, 
including  items  identified  as  yam,  wool 
yam,  skeins,  or  novelty  items.  Trimming, 
skirting  and  cleaning  by  scouring  or 
carbonizing,  provided  the  grease  basis 
weight  is  established,  does  not  make  the 
wool  ineligible  for  a  price  support 
payment. 
***** 

9.  Section  1472.1510  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  (a)(3),  (a)(8),  the 
introductory  text  of  (b).  and  (b)(3)  to 
read  as  follows: 

§  1472.1510    Contwits  of  Mies  documents. 


(a)  Sales  other  than  at  farm,  ranch,  or 
local  shipping  point.  Each  sales 
document,  except  a  document  which 
involves  a  direct  sale  of  wool  at  the 
producer's  farm,  ranch,  or  local  shipping 
point,  must  be  prepared  by  either  The 
purchaser,  in  which  case  the  original 
signature  of  the  purchaser  or  the 
signature  of  an  authorized 
representative  of  the  purchaser  must  be 
entered  on  the  sales  document,  or  the 
applicant's  ■■rketinf  agency.  Each 
sales  document  must  include  at  least  the 
following: 

*         •         *        •        • 

(3)  The  net  weight  of  wool  sold  on  a 
grease  basis.  If  the  wool  was  sold  as 
scoured  or  carbonized  wool,  the  original 
grease  weight  must  be  shown  as  well  as 
the  scoured  or  carbonized  weight. 
***** 

(8)  The  amount  paid  to  the  seller  of 
the  wool  on  a  grease  basis. 

(b)  Sales  at  farm,  ranch,  or  local 
shipping  point.  Each  sales  document 
involving  a  sale  of  wool  at  the 
producer's  farm,  ranch  or  local  shipping 
point  which  is  attached  to  an 
application  for  a  price  support  payment 
shall  be  prepared  by  the  purchaser  with 
the  original  signature  of  the  purchaser 
and  must  contain  at  least  the  following: 
*****  , 

(3)  The  net  weight  of  wool  sold  on  a 
grease  basis.  If  the  wool  was  sold  as 


scoured  or  carbonized  wool,  the  original 
grease  weight  must  be  shown  as  well  as 
the  scoured  or  carbonized  weight. 

10.  Section  1472.1556  is  added  to  read 
as  follows: 

91472.1556    0MB  control  numbers 
sssigned  pursuant  to  the  Paperwoit 
Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  1472)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Number  0560-0023. 

Signed  at  Washingtoa  D.C.  on  August  16. 
1985. 

Everett  Rank, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  85-20051  Filed  8-22-85;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

ImmigraQon  arid  Naturalization 
Service 

8  CFR  Part  242 

Proceedlnga  To  Detarmlne 
[>eportat>ility  of  Aliens  in  ttie  United 
States:  Apprehension,  Custody, 
Hearing,  and  Appaal 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Interim  mle. 

summary:  This  rule  establishes  a  three- 
month  test  program  to  improve  the 
processing  of  detained  aliens  by 
extending  the  authority  to  issue  or 
cancel  an  order  to  show  cause  or 
warrant  of  arrest,  to  determine  amount 
and  conditions  of  bond  or  conditions  of 
release,  and  to  determine  applications 
for  release  or  amelioration  of  conditions 
of  release  to  include  the  chief  patrol 
agent,  deputy  chief  patrol  agent,  and 
assistant  chief  patrol  agent  at  El  Centro, 
California;  Maifa,  Texas;  and  Spokane, 
Washington;  the  assistant  district 
director  for  deportation  at  Newark,  New 
Jersey,  and  San  Diego,  Califomia;  and 
the  assistant  district  director  for 
examinations  at  San  Francisco, 
Califomia.  These  changes  are  intended 
to  expedite  the  processing  of  aliens  in 
deportation  proceedings.  If  the  test 
programMs  found  to  be  effective,  then  a 
final  rule  with  a  request  for  comments 
will  be  promulgated. 

EFf^CTlVE  date:  August  23, 1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

For  General  Information:  Loretta  J. 

Shogren,  Director,  Policy  Directives 

and  Instructions,  Immigration  and 

Naturalization  Service,  425  I  Street 

NW.,  Washington.  D.C.  20536. 

Telephone:  (202)  633-3048. 
For  Specific  Information:  Gregory  S. 

Bednarz,  Senior  Special  Agent. 

Immigration  and  Naturalization 

Service,  425  I  Sti«et,  NW.. 

Washington,  D.C.  20536.  Telephone: 

(202)  633-2997 

SUPPLEMENTARY  INFORMATION:  In  order 
to  improve  the  processing  of  detained 
aliens  in  deportation  proceedings,  the 
Service  is  establishing  a  three-month 
test  program  to  extend  the  authority  to 
issue  or  cancel  an  order  to  show  cause 
or  warrant  of  arrest  to  determine 
amount  and  conditions  of  bond'or 
conditions  of  release,  and  to  determine 
applications  for  release  or  amelioration 
of  conditions  of  release  to  include  the 
following  Service  officers:  chief  patrol 
agent,  deputy  chief  patrol  agent  and 
assistant  chief  patrol  agent  at  El  Centro, 
Califomia;  Marfa,  Texas;  and  Spokane, 
Washington;  the  assielBBt  district 
director  for  deportation  at  Newarii.  New 
Jersey,  and  San  Diego,  CA;  and  the 
assistant  district  director  for 
examinations  at  San  Francisco,  CA. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  mle  making  and 
delayed  effective  date  is  unnecessary 
because  this  mle  relates  to  agency 
organization  and  delegations  of  exercise 
of  authority  which  are  in  the  public 
interest. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
NatuEalization4%rtifie8  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  is  not  rule  within  the  meaning  of 
section  1(a)  of  E.0. 12291  as  it  relates  to 
agency  organization  and  management 

As  this  is  a  limited  period  test 
program,  comments  are  not  being 
requested.  If  the  changes  established 
under  the  test  program  are  determined 
to  promote  the  efficiency  of  the 
Immigration  and  Naturalization  Service 
by  expediting  the  processing  of  aliens  in 
deportation  proceedings,  then  a  final 
mle  allowing  for  public  comments  will 
be  promulgated. 

List  of  Subjects  in  8  CFR  Part  242 

Administrative  practice  and 
procediu^.  Authority  delegation. 
Detention,  Order  to  show  cause. 
Cancellation  proceeding. 

Accordingly,  Chapter  I  oi  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  242— PflOCEEDINQS  TO 
DETERMINE  DEPORTABIUTY  OF 
AUENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY. 
HEARING.  AND  APPEAL 

1.  The  authority  citation  for  Part  242  of 
Title  8  continues  to  read  as  follows: 

Authority.  Sees.  103  and  242  of  the 
Immigration  and  Nationality  Act,  as 
amended;  (8  U.S.C.  1103  and  1252). 

2.  In  S  242.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

S  242.1    Order  to  show  cause  and  notice  of 
haarlnQ. 

(a)  Commencement.  Every  proceeding 
to  determine  the  deportability  of  an 
alien  in  the  United  States  is  commenced 
by  the  issuance  and  service  of  an  order 
to  show  cause  by  the  Service.  In  the 
proceeding  the  alien  shall  be  known  as 
the  respondent.  Orders  to  show  cause 
may  be  issued  by: 

(1)  all  district  directors,  acting  district 
directors,  deputy  district  directors, 
assistant  district  directors  for 
investigations; 

(2)  the  chief  patrol  agent,  deputy 
patrol  agent,  and  assistant  chief  patrol 
agent  at  El  Centro.  CA;  Marfa,  TX;  and 
Spokane,  WA;  the  assistant  district 
director  for  deportation  at  Newark,  New 
Jersey,  and  San  Diego,  CA;  the  assistant 
district  director  for  examinations  at  San 
Francisco,  CA;  and 

(3)  officers  in  charge  at  Agana,  GU; 
Albany,  NY;  Chariotte  Amalie.  VI; 
Cincinnati,  OH;  Hammond,  IN; 
Memphis,  TN;  Milwaukee,  WI:  Norfolk. 
VA;  Oklahoma  City,  OK;  Pittsburgh,  PA; 
Providence,  RI;  Salt  Lake  City,  UT;  St. 
Louis.  MO;  Spokane,  WA. 

*        •        •        •        * 

3.  In  S  242.2.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  242.2    Apprehension,  custody,  and 
detention. 

(a)  Warrant  of  arrest.  At  the 
commencement  of  any  proceeding  under 
this  part,  or  at  any  time  thereafter  and 
up  to  the  time  the  respondent  becomes 
subject  to  supervision  under  the 
authority  contained  in  section  242(d)  of 
the  Act,  the  respondent  may  be  arrested 
and  taken  into  custody  under  the 
authority  of  a  warrant  of  arrest. 
However,  such  warrant  may  be  issued 
by  no  one  other  than: 

(1)  A  district  director,  acting  district 
director,  deputy  district  director, 
assistant  district  director  for 
investigations: 

(2)  The  chief  patrol  agent,  deputy  chief 
patrol  agent,  and  assistant  chief  patrol 
agent  at  Fl  Centro.  CA;  Marfa,  TX;  and 
Spokane,  WA;  the  assistant  district 
director  for  deportation  at  Newark,  New 


Jersey,  and  San  Diego,  CA;  the  assistant 
district  director  for  examinations  at  San 
Francisco,  CA;  or 

(3)  Officer  in  charge  of  an  office 
enumerated  in  S  242.1(a),  and  then  only 
whenever,  in  his/her  discretion,  it 
appears  that  the  arrest  of  the  respondent 
is  necessary  or  desirable.  If,  after  the 
issuance  of  a  warrant  of  arrest  a 
determination  is  made  not  to  serve  it, 
any  officer  authorized  to  issue  such 
warrant  may  authorize  its  cancellation. 
When  a  warrant  of  arrest  is  served 
under  this  part,  the  contents  of  the  order 
to  show  cause  shall  be  explained  to  the 
respondent,  the  reason  for  the  arrest  and 
his/her  right  to  be  represented  by 
counsel  of  his/her  own  choice  at  no 
expense  to  the  Government.  He/she 
shall  also  be  advised  of  the  availability 
of  free  legal  services  programs  qualified 
under  Part  292a  of  this  chapter,  located 
in  the  district  where  the  deportation 
hearing  will  be  held.  The  respondent 
shall  be  furnished  with  a  list  of  such 
programs,  and  a  copy  of  Form  1-618, 
Written  Notice  of  Appeal  Rights.  Service 
of  these  documents  shall  be  noted  on 
Form  1-213.  He/she  shall  be  advised 
that  any  statement  made  may  be  used 
against  him/her.  The  respondent  shall 
also  be  informed  whether  he/she  is  to 
be  continued  in  custody  or,  if  release 
from  custody  has  been  authorized,  of  the 
amount  and  conditions  of  the  bonds  or 
the  conditions  imder  which  he/she  may 
be  released.  A  respondent  on  whom  a 
warrant  of  arrest  has  been  served  may 
apply  to  any  officer  authorized  by  this 
section  to  issue  such  a  warrant  for 
release  or  for  amelioration  of  the 
conditions  under  which  he/she  may  be 
released.  When  serving  the  warrant  of 
arrest  and  when  determining  any 
application  pertaining  thereto,  the 
officers  authorized  by  this  section  to 
issue  warrants  shall  furnish  the 
respondent  with  a  notice  of  decision, 
which  may  be  on  Form  1-288,  indicating 
whether  custody  will  be  continued  or 
terminated,  specifying  the  conditions,  if 
any,  under  which  release  is  permitted, 
and  advising  the  respondent 
appropriately  whether  he/she  may 
apply  to  an  immigration  judge  pursuant 
to  paragraph  (b)  of  this  section  for 
release  of  modification  of  the  conditions 
of  release  or  whether  he/she  may 
appeal  to  the  Board.  A  direct  appeal  to 
the  Board  from  a  determination  by  an 
officer  authorized  by  this  section  to 
issue  warrants  shall  not  be  allowed 
except  as  authorized  by  paragraph  (b)  of 
this  section. 


4.  In  §  242.7,  paragraph  (a)  is  revised 
to  read  as  follows: 


S  242.7    CanceHatlon  proceedlnqa. 

(a)  Cancellation  of  an  order  to  show 
cause.  Any  officer  authorized  by 
S  242.1(a]  of  this  part  to  issue  an  order 
to  show  cause  may  cancel  an  drder  to 
show  cause  or  terminate  proceedings 
prior  to  the  actual  commencement  of  the 
hearing  under  a  served  order  to  show 
cause  provided  the  officer  is  satisHed 
that: 

(1)  The  respondent  is  a  national  of  the 
United  States; 

(2)  The  respondent  is  not  deportable 
under  immigration  laws; 

(3)  The  respondent  is  deceased; 

(4]  The  respondent  is  not  in  the  United 
States;  or 

(5)  The  proceedings  were 
improvidently  begim. 
•        *        *        *        • 

Dated:  August  17, 1985. 
Alan  C.  Nelson, 

Commissioner.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  85-20163  Filed  &-22-85:  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  381 

[Docket  No.  83-041C] 

Authorization  to  Manufacture  Brands 
or  Other  Marking  Devices  Containing 
Inspection  Legend;  Correction 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

action:  Final  rule;  oorrectioa. 

SUMMARY:  This  document  corrects  an 
illustration  in  a  final  rule  published  in 
the  Federal  Register  on  May  24, 1985,  to 
require  manufacturers  of  brands  or  other 
marking  devices  containing  specified 
official  inspection  legends  to  obtain  a 
certificate  issued  by  FSIS  that  would 
authorize  manufacture  of  these  brands 
and  other  devices. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irwin  Dubinsky,  Acting  Director,  Policy 
Office,  Policy  and  Planning  Staff,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250,  (202)  447-6735. 

SUPPI^MENTARY  INFORMATION:  On  May 

24, 1985,  the  Food  Safety  and  Inspection 
Service  published  a  final  rule  in  the 
Federal  Register  (50  FR  21420)  amending 
certain  sections  under  Parts  317  and  381 
of  the  Federal  meat  and  poultry 
inspection  regulations. 
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§381.102    [Con«ctMl] 

This  document  corrects  an  error 
appearing  on  page  21423  of  the  May  24, 
1985,  Federal  Register  under  Part  381. 
Punctuation  marks  in  the  illustration  in 
figure  5  were  incorrect;  therefore, 
§  381.102  should  be  corrected  to  show 
the  following  as  the  new  Figure  5: 


All  other  information  contained  in  the 
final  rule  remains  unchanged. 

Done  at  Washington.  DC  on:  August  19, 
1985. 

L.L.  Cast, 

Acting  Administrator.  Food  Safety  and 
Inspection  Service. 

|FR  Doc.  85-20243  Filed  8-22-85;  8:45  am] 

BILLING  CODE  3410-OlfMI 


NUCLEAR  REGULATORY    x 
COMMISSION 

10  CFR  Parts  1,  20,  and  50 

Minor  Clarifying  Amendment; 
Definitions 

agency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  pertaining  to  the  domestic 
licensing  of  production  and  utilization 
facilities  in  order  to  rearrange  the 
definitions  section,  which  is  currently 
arranged  by  alphabetical  designators, 
into  an  undesignated  alphabetical 
listing.  This  rearrangement  will  be 
easier  to  read  and  amend.  In  addition, 
cross  references  to  specific  paragraphs 
in  §  50.2  are  being  revised  in  Parts  1,  20, 
and  50  to  reflect  the  removal  of 
designated  paragraphs.  This  amendment 
is  necessary  to  inform  the  public  of  this 


arrangement  and  clarifying  change  to 
NRC  regulations. 
EFFECTIVE  DATE:  August  23,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Philips,  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  301- 
492-7086. 

SUPPLEMENTARY  INFORMATION:  When 
the  original  §  50.2,  Definitions  was 
published  on  January  19, 1956  (21  FR 
355),  it  was  the  intent  of  the  rulemaking 
authors  to  arrange  the  definitions  in 
alphabetical  order.  In  the  intervening 
years,  the  need  to  amend  Part  50,  a  key 
part  of  the  NRC's  regulations,  has  been 
frequent.  Occasionally,  amendments 
have  been  prepared  to  remedy 
unanticipated  emergency  situations.  As 
a  result,  there  has  been  a  deviation  from 
the  original  intent.  These  amendments 
will  correct  this,  and  the  alphabetized 
list  of  definitions  will  be  easier  for 
readers  to  use. 

Because  these  are  amendments 
dealing  with  agency  practice  and 
procedures,  the  notice  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A). 
The  amendments  are  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  the  usual 
30-day  delay  in  the  effective  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  dealing  solely 
with  the  format  of  deHnitions  in  agency 
regulations.  These  amendments  do  not 
alter  the  contents  of  any  definition. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  ~— 

10  CFR  Part  1 

Organization  and  functions. 

10  CFR  Part  20 

Byproduct  material  Licensed 
material,  Nucjear  materials.  Nuclear 
power  plants  and  reactors,  Occupational 
safety  and  health.  Packaging  and 
containers.  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Special  nuclear  material. 
Source  material,  Waste  treatment  and 
disposal. 

10  CFR  Part  50 

Antitrust.  Classified  information.  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty. 


Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Parts  1,  20,  and  50. 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sec.  161.  as  amended  (42  U.S.C 
2201);  sec.  201.  as  amended  (42  U.S.C.  5841). 

2.  In  S 1-60,  paragraph  (a)  is  revised  to 
read  as  follows: 

§1.60    Office  of  Nudetf  Material  Sirfety 

and  Safeguards. 

*        •        •        •    -    • 

(a)  The  Division  of  Fuel  Cycle  and 
Material  Safety  performs  those  licensing 
and  regulatory  activities  specified  by  the 
Atomic  Energy  Act  of  1954,  as  amended, 
which  pertain  to  the  processing, 
transport  and  handling  of  nuclear 
materials  off  the  reactor  site.  These 
include:  Performing  safety  and 
environmental  reviews  for  protection 
facilities  other  than  those,  defined  in  10 
CFR  50.2,  licensing  radioisotopes, 
certifying  container  designs  for 
transportation  of  radioactive  materials, 
developing  and  implementing  a  waste 
management  program,  assessing  and 
improving  the  fuel  studies  on  the  nuclear 
fuel  cycle,  evaluating  new  technologies 
for  improving  safety  and  environmental 
protection,  and  identifying  and 
coordinating  related  standards  and 
research  requirements. 


PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

3.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sec.  161,  as  amended  (42  U.S.C. 
2201):  sec.  201.  as  amended  (42  U.S.C.  5841). 

4.  In  §  20.408,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  20.408    Repofts  of  peraonnal  motiHortng 
on  teiTnination  of  employmant  or  woiIl 

(a)  *  *  * 

(1)  Operate  a  nuclear  reactor  designed 
to  produce  electrical  or  heat  energy 
pursuant  to  §  50.21(b)  or  %  50.22  of  this 
chapter  or  a  testing  facility  as  defined  in 
§  50.2  of  this  chapter. 
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PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATION 
FACIUTIES 

5.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sec.  161.  as  amended  (42  U.S.C. 
2201);  sec.  201.  as  amended  (42  U.S.C.  5641). 

§5a2    [Am«rMtedl 

6.  Section  50.2  is  amended  by 
removing  the  alphabetical  designators 
and  placing  all  deHnitions  in 
alphabetical  sequence. 

7.  In  5  50.55a,  paragraph  fc){2) 
introductory  text  is  revised  to  read  as 
follows: 

§50.55a    Codes  and  Standards. 

***** 

(c)  Reactor  coolant  pressure 
boundary.  *  *  * 

(2)  Components  which  are  connected 
to  the  reactor  coolant  system  and  are 
part  of  the  reactor  coolant  pressure 
boundary  as  defined  in  §  50.2  need  not 
meet  the  requirements  of  paragraph 
(c)(1)  of  this  section,  Provided: 
***** 

Dated  at  Bethesda.  Maryland,  this  16th  day 
of  August  1985. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Ree. 

Acting  Executive  Director  of  Operations. 
[FR  Doc.  85-20252  Filed  8-22-85;  8:45  am) 
MLLMQCOOe  7M0-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  37 

(Docket  Na  RM84-15-001,  et  aL] 

Generic  Determination  of  Rate  of 
Return  on  Common  Equity  for  Public 
Utilitiee 

Issued:  August  20, 1985. 

agency:  Federal  Energy  Regulatory 
Commission. 

action:  Order  No.  420-A:  Order 
Denying  Rehearing. 

summary:  By  this  order,  the 
Commission  denies  rehearing  of  Order 
No.  420. 

In  Order  No.  420,  the  Commission 
determined  a  benchmark  rate  of  return 
on  common  equity  applicable  to  rate 
filings  made  during  July  of  1985  and  a 
procedure  for  updating  that  benchmark 
quarterly  through  January  of  1986. 
KM  RMTHOI  INRMMATtON  CONTACT: 
Ronald  L  Rattey.  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  St.,  NE.,  Washington,  D.C.  20426, 
(202)  357-8015. 
SUPPLEMENTARY  INFORMATION: 

Order  Denying  Rehearing 

Before  Commissioners:  Raymond  J. 
O'Comior,  Chairman:  A.G.  Sousa  and  Charles 
G.  Stalon.  Generic  Determination  of  Rate  of 
Return  on  Common  Equity  for  Public  Utilities. 
Docket  Nos.  RM84-15-001,  RM84-1S-002, 
RM84-15-003,  and  RM84-1 5-004;  Order  No. 
420-A. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
four  requests  for  rehearing  '  of  Order 
No.  420.*  This  order  denies  rehearing  on 
all  issues  raised  by  petitioners.' 

n.  Background 

On  May  20, 1985,  the  Commission 
issued  a  final  rule  in  its  first  annual 
generic  rate  of  return  proceeding.  By 
that  rule,  the  Commission  set  the  first 
benchmark  rate  of  return  on  common 
equity  applicable  to  rate  filings  made  by 
public  utilities  in  July  of  1985.  It  also 
determined  a  procedure  for  updating  the 
benchmark  through  January  of  1986. 

The  benchmark  rates  of  return 
established  in  this  and  the  second 
annual  proceeding,  however,  are 
advisory  only.  They  are  intended  to 
guide  companies  and  intervenors  in  rate 
cases  and  serve  as  a  reference  point  for 
the  Commission  in  making  its  decisions. 
The  weight  to  be  accorded  these  rates 
will  depend  on  the  record  in  each  case. 

The  benchmark  rates  established  in 
the  third  armual  proceeding  and 
thereafter  will  be  given  the  status  of  a 
rebuttable  presumption.  That  is.  they 
will  be  presumed  binding  in  all  cases 
except  where  (1)  there  is  a  showing  of 
significantly  different  risk,  (2)  there  is  a 
settlement  among  the  parties  to  the 
proceeding,  or  (3)  there  is  a  finding  of 
undue  discrimination  warranting  a 
different  rate  of  return. 

In  Order  No.  420,  the  Commission 
determined  that  the  average  cost  of 
common  equity  for  the  jurisdictional 
operations  of  electric  utilities  during  the 
year  ending  June  30, 1984  (the  "base 
year")  was  15.31  percent.  The 
Commission  also  decided  on  a  quarterly 
indexing  procedure  to  update  this  cost 


■  The  pleadings  were  filed  by:  (1)  The  Southern 
Company,  (Docket  No.  RM84-15-001)  (Southern);  (2) 
Edison  Electric  Institute  (Dodiet  No.  RM84-15-002) 
(EEI);  (3)  Wholesale  Customer  Group  [Docket  No. 
RM84-15-003)  (WCG);  and  (4)  Public  Systems 
(Docket  No.  RMB4-15-G04). 

*  Order  No.  420.  SO  FR  21802  (May  29, 1985). 

'  On  )uly  19. 1985,  the  Commission  issued  an 
"Order  Granting  Rehearing  for  Purpose  of  Further 
Consideration"  which  tolled  the  period  for 
consideration  of  the  Issues  raised  on  rehearing.  SO 
FR  30141  (July  24. 1965). 


estimate  and  produce  benchmark  rates 
of  return.  The  procedure  adopted  is 
based  on  fixed  adjustment  factors 
(determined  in  the  annual  proceedings) 
and  changes  in  the  median  dividend 
yield  for  a  broad-based  sample  of 
approximately  100  electric  utilities. 
Applying  this  indexing  procedure  to 
data  for  the  first  quarter  of  1985,  the 
Commission  determined  that  the  first 
benchmark  rate  of  return,  applicable  to 
rate  filings  in  July  1985.  should  be  set  at 
14.46  percent.* 

In  Order  No.  420,  the  Commission 
stated  that  the  cost  of  common  equity 
consists  of  two  components:  (1)  The 
market  required  rate  of  return,  and  (2) 
flotation  costs.  In  determining  the  base 
year  required  rate  of  return,  tfie 
Commission  placed  primary  reliance  on 
the  discoimted  cash  fiow  (DCF)  method. 
In  particular,  the  Commission  relied  on 
the  following  form  of  the  DCF  model  to 
estimate  the  base  year  market  required 
rate  of  return: 


k=  — (i  +  .5g)+g 
Po 


where  k  =  market  required  rate  of  return 


Do  current  dividend  yield  (current 
—  <=  annual  dividend  rate  divided  by 
Po  current  market  price) 


g  =  expected  dividend  growth  rate 

With  regard  to  the  second  component  of 
the  cost  of  common  equity,  the 
Commission  determined  that  it  should 
be  based  on  the  industry  average  annual 
flotation  costs  for  the  near  term  future. 
Four  petitions  for  rehearing  of  Order 
No.  420  have  been  filed  with  the 
Commission.  Five  issues  were  raised. 
First,  three  parties  take  issue  with  the 
particular  form  of  DCF  model  the 
Commission  adopted.  Two  parties  allege 
that  the  Commission  provided 
inadequate  justification  for  the 
particular  growth  rate  it  adopted.  Third, 
the  method  of  estimating  the  adjustment 
for  flotation  costs  is  alleged  to  be 
deficient.  Fourth,  it  is  requested  that  the 
Commission  specifically  state  that  the 
benchmark  would  not  be  applicable  to 
rate  schedules  for  certain  types  of 
services  which  are  alleged  to  be  of  low 
risk.  Finally,  one  party  requests  that  the 
Commission  reconsider  the  procedural 
aspects  of  its  rules  and.  for  example. 


*  On  )uly  17. 198S,  the  Commission  issued  its  first 
update  in  this  proceeding  and  found  the  benchmark 
rate  of  return  appUcable  for  the  period  August  1 
through  October  31. 196S  to  be  13.96  percent.  SO  FR 
29865  (]uly  22, 1985). 
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provide  for  a  public  hearing  prior  to  the 
promulgation  of  the  final  benchmark 
rates  of  return. 

III.  Issues  on  Rehearing 

Except  as  discussed  below,  the 
Commission  believes  it  has  adequately 
dealt  with  the  issues  raised  by  parties 
on  rehearing. 

A.  Discounted  Cash  Flow  (DCF)  Model 

•«•    Southern  and  EEI  argue  that  the 
adjustment  to  the  dividend  yield 
component  of  the  DCF  model  adopted 
by  the  Commission  in  Order  No.  420  to 
reflect  the  implications  of  the  quarterly 
payment  of  dividends  results  in 
underestimates  wf  the  true  cost  of 
common  equity.  Essentially.  EEI  and 
Southern  propose  adjustments  that 
would  incorporate  some  return  on  the 
dividends  paid  out  to  investors. 
Southern  states  that  the  adjustment  is 
intended  to  reflect  that  if  is  more 
expensive  for  utilities  to  pay  quarterly 
rather  than  annual  dividends,  while  EEI 
states  that  the  adjustment  is  necessary 
to  make  the  annual  dividend  rate 
equivalent,  to  the  investor,  to  four 
quarterly  payments. 

WCG,  on  the  other  hand,  argues  that 
the  adjustment  overestimates  the  cost  of 
common  equity.  WCG  recommends  that 
the  continuous  compounding  form  of  the 
DCF  model,  with  no  adjustment  to  the 
dividend  rate,  be  adopted.  It  asserts  that 
no  adjustment  is  necessary  to  account 
for  quarterly  dividend  payments.  It 
argues  that  the  frequency  of  dividend 
payout  is  irrelevant  since  earnings  not 
paid  out  are  growing  at  the  same  rate 
within  the  firm  as  they  would  if  they 
were  paid  out  to  investors.  WCG 
contends  that  the  model  adopted  by  the 
Commission  inappropriately  assumes 
that  earnings  not  paid  out  are  not 
earning  a  return. 

On  review  of  the  petitions  of  EEI  and 
Southern,  it  appears  that  they  are 
attempting  to  justify  some  form  of  DCF 
model  that  incorporates  the  effects  of 
reinvestment  of  dividends  by  investors. 
They  appear  to  be  recommending  that 
the  allowed  rate  of  return  should  be  akin 
to  an  "effective"  rate  of  return  whereas 
the  Commission  set  the  benchmark  as  a 
"nominal"  rate.  The  Commission 
rejected  this  notion  in  the  final  rule.  The 
Commission  believes  that  if  the  allowed 
rate  of  return  is  based  on  the  "nominal" 
required  rate  of  return  (like  a  simple 
interest  rate),  investors  are  given  the 
opportunity  of  earning  the  higher 
"effective"  rate  through  their 
reinvestment  of  dividends  (like  a 
compound  interest  rate).  The 
Commission  is  not  persuaded  that  it 
should  set  the  allowed  rate  at  the  higher 
effective  rate. 


The  Commission  also  disagrees  with 
WCG.  The  model  adopted  by  the 
Commission  adjusts  the  current 
dividend  rate  to  obtain  an  estimate  of 
the  total  cash  flow  expected  to  be 
received  by  investors  over  the  course  of 
the  initial  year.  This  cash  flow 
incorporates  some  growth  in  dividends 
due  to  retention  of  some  earnings. 
Rather,  it  is  the  continuous  compounding 
DCF  model  advocated  by  WCG  that 
seems  to  assume  that  earnings  retained 
earn  a  zero  return.  Further,  since  the 
DCF  analysis  is  intended  to  estimate  the 
return  expected  by  investors,  it  seems 
imperative  that  the  cash  flows  used  in 
the  analysis  reflect  the  perspective  of 
what  investors  can  expect  to  receive 
and  not  what  the  company  may  earn 
internally,  as  WCG  seems  to  argue. 

B.  Flotation  Costs 

Southern  contends  that  the 
Commission  understated  the  required 
adjustment  for  flotation  costs.  First,  it 
argues  that  the  adjustment  should  reflect 
the  permanent  nature  of  flotation  costs 
and  that  its  method  of  adjusting  the 
market  price  in  the  DCF  model  properly 
provides  a  return  on  the  stockholder's 
full  investment  which  includes  flotation 
costs.  Southern  also  argues  that  flotation 
costs  incurred  on  past  stock  issues 
reduce  the  equity  investment  on  which  a 
return  is  allowed.  Because  of  this,  the 
only  way  a  return  can  be  earned  on  all 
issuance  costs  is  if  the  adjustment  to  the 
allowed  return  is  applied  to  all  common 
equity  not  just  new  common  stock 
issues. 

The  Commission  is  not  persuaded  by 
Southern's  arguments  in  this  proceeding 
that  the  benchmark  includes  an 
inadequate  allowance  for  flotation 
costs.  The  method  of  compensation  that 
the  Commission  chose  is  to  allow 
sufficient  additional  revenues  in  each 
year  to  compensate  for  average  annual 
(or  "normalized")  flotation  costs.  By 
allowing  a  current  return  o/ these  costs, 
the  Commission  sees  no  need  to  provide 
a  return  on  them.  Further,  with  respect 
to  recovery  of  past  flotation  costs,  the 
Commission  reiterates  that  to  the  extent 
that  such  costs  were  included  in  rate 
requests,  companies  were  given 
adequate  opportunity  to  obtain  rates 
that  recouped  those  expenses. 

C.  Applicability  of  the  Benchmark  to 
Special  Wholesale  Services 

In  their  petition  for  rehearing.  Public 
Systems  argues  that  the  Commission 
failed  to  address  its  concern  that  the 
benchmark  should  not  be  applicable  in 
setting  rates  for  wholesale  services  with 
special  contract  provisions  which 
reduce  the  risk  below  the  industry- 
average  level.  As  examples.  Public 


Systems  cites  life-of-unit  contracts  and 
.  other  take-or-pay  agreements  which  it 
alleges  eliminate  virtually  all  risks  of 
owning  utility  common  shares. 
Specifically,  Public  Systems  asks  that 
the  rates  for  services  such  as  these  be 
exempted  from  the  benchmari(  rate  of 
return  and  be  the  subject  of  individual 
cases. 

In  response,  the  Commission  notes 
that  §  37.6  of  its  regulations  states  that 
the  benchmark  rate  of  return  wrill  not  he 
binding  if  "the  risk  of  the  public  utility 
operations  mder  the  rate 
schedule  ...  is  significantly  different 
from  the  avnrage  risk  for  the 
jurisdictional  operations  of  public 
utilities."'  The  Commission  beUeves  the 
language  of  this  section  is  broad  enough 
to  address  the  concern  raised  by  this 
petitioner.  Tt  e  benchmark  rate  of  return 
approach  adcptod  in  Order  No.  389, 
particularly  daring  its  advisory  period, 
permits  parties  to  raise  a  variety  of  risk- 
related  issues  for  the  Commission  to 
evaluate  in  individual  cases. 

D.  Commission  Involvement  in  Annual 
Proceedings 

EEI  requests  that  the  Commission 
reconsider  the  procedural  aspects  of  the 
generic  rule.  EEI  reiterates  its  view  that 
it  is  important  for  the  Conunission  to  be 
directly  involved  in  the  annual 
proceedings.  According  to  EEI,  a  public 
hearing  prior  to  promulgation  of  the  final 
rule  might  provide  the  forum  it  l>elieves 
is  necessarj^to  involve  the  Commission 
more  directly  in  a  review  of  the  fmancial 
and  operating  circumstances  of  the 
electric  utility  industry.  In  EEI's  view,  a 
public  hearing  would  enable 
consideration  of  the  financial 
implications  of  adopting  a  particular 
benchmark  rate  of  return  before  it  is 
used  in  individual  rate  proceedings. 

The  Commission  appreciates  the 
concern  raised  by  EEI,  but  does  not 
believe  it  necessary  or  desirable,  at  this 
time,  to  prescribe  in  its  rules  more 
specific  procedures,  such  as,  public 
hearings.  To  make  such  procedures  a 
part  of  the  rules  may  interfere  with  the 
intent  of  the  Commission  to  streamline 
the  ratemaking  process.  The 
Commission  can,  on  its  owrn  or  any 
interested  party's  motion,  institute 
public  hearings  if  circumstances  arise 
which  appear  to  warrant  such. 
Moreover,  the  Commission  does  not 
believe  that  it  is  desirable  to  change  the 
procedural  aspects  of  its  rules  during  the 
initial  two  year  advisory  period.  Based 
on  the  Commission's  evaluation  of  the 
results  obtained  during  this  period,  the 
Commission  will  decide  whether 


'  18  CFR  37.6  (1965). 
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modifications  in  the  rule  appear 
desirable. 

For  the  above  reasons,  the 
Commission  denies  rehearing. 

By  the  Commission. 
KeuiMlB  F.  Phmb. 
Secretary. 

(FR  Doc.  85-20206  Filed  B-22-S5:  8:45  am] 
siujNa  cooc  nn-01-m 

18  CFR  Parts  1S4, 270.  and  273 

[Docket  No.  RIM3-53-001:  Ordar  No.  423- 
A] 

Ot>iigatk>ns  of  Sallars  and  Purchasers 
of  First-Sale  Natural  Gas  for  Refunds 
Owed  for  Collections  in  Excess  of 
Maximwn  Lawful  Prices  Under  the 
Natural  Gas  Policy  Act  of  1978 

Issued:  August  22, 1985. 

AOENCV:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  denying  rehearing. 

SUMHURY:  On  May  30. 1985,  the  Federal 
Energy  Regulatory  Commission  issued  a 
final  rule  which,  among  other  things, 
permits  the  use  of  billing  adjustments  to 
recover  interim  collection  refunds  under 
18  CFR  273.302  (1984).  In  this  order,  the 
Commission  denies  rehearing  of  that 
final  rule. 

EFFeCTWE  date:  August  22, 1985. 
FOR  FUfrrHcn  informatiom  contact: 
Richard  Howe.  Jr..  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20428,  (202)  357- 
8308. 
SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Raymond  ]. 
O'Connor,  Chairman:  A.C.  Sousa  and  Charles 
G.  Stalon. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  denying  an 
^application  for  rehearing  of  its  final  rule 
Hn  Or^r  No.  423.'  That  order,  among 
oMj«r  things,  permits  the  use  of  billing 
adjustments  to  recover  interim 
collection  refunds  under  18  CFR  273.302 
(1984).  The  Commission  received  a 
timely  application  for  rehearing  from 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  For  the  reasons  stated 
below,  this  order  denies  rehearing. 

II.  Background 

Producers  and  other  sellers  of  firsi- 


sale  natiu'al  gas  must  refund  any 
amounts  charged  in  excess  of  the 
applicable  maximum  lawful  prices 
(MLP)  under  Title  I  of  the  Natural  Gas 
Policy  Act  (NGPA).»  Those  refund 
obligations  are  of  two  types.  The  first  is 
refunds  of  collections  of  NGPA 
incentive  prices  after  denial  or 
withdrawal  of  an  application  for  a 
determination  of  eligibility  to  charge  the 
incentive  price.'  The  second  type  is  all 
refunds  other  than  interim  collection 
refunds.  These  refunds  are  required  by 
the  general  obligation  in  the 
Commission's  regulations  to  refund 
amounts  charged  in  excess  of  the 
apphcable  MLP.*  Before  Order  No.  423, 
the  Commission's  regulations  prohibited 
billing  adjustments  by  purchasers  to 
recover  interim  collection  refunds  '  but 
allowed  billing  adjustment  to  collect 
general  refund  obligations."  In  order  to 
expedite  the  refund  process.  Order  No. 
423  eliminated  the  prohibition  on  billing 
adjustments  to  recover  interim 
collection  refunds.  It  did,  however, 
require  that  the  purchaser  obtain  the 
agreement  of  the  seller  before  making  a 
billing  adjustment  prior  to  the  seller's 
60-day  deadline  for  making  interim 
collection  refunds.  It  also  required  that, 
before  making  any  billing  adjustment  to 
recover  interim  collection  refunds,  the 
purchaser  give  the  producer  notice  of 
the  amount  of  the  adjustment  and  the 
time  period  during  which  it  will  be 
made.^ 

m.  Discussion 

In  its  request  for  rehearing,  Tennessee 
supports  Order  No.  423's  elimination  of 
the  prohibition  on  billing  adjustments  to 
collect  interim  collection  refunds. 
However,  Tennessee  states  that  its  use 
of  billing  adjustments  has  been 
hampered  by  the  failure  of  producers  to 
provide  sufficient  information  to 
calculate  overcharges,  specifically 
information  concerning  the  volumes  of 


■  Obligahotu  of  Sellers  and  Purchasera  of  First- 
Sale  Natural  Gas  for  Refunds  Owed  for  Collections 
in  Excess  of  Maximum  Lawful  Prices  Under  the 
Natural  Gas  Act  of  1978.  50  FR  23.888  (June  5. 1985). 


«  15  U.S.C.  3301-3432  (1982). 

•  The  categories  of  gas  for  which  the  NGPA 
provides  incentive  prices  higher  than  those 
applicable  to  any  other  category  are  (1)  new  natural 
gas  (section  102(c));  (2)  certain  gas  produced  from 
the  Outer  Continental  Shelf  (section  102(d));  (3)  new 
onshore  production  wells  (section  103(c));  (4)  high- 
cost  natural  gas  (section  107(c)):  and  (5)  stripper 
well  natural  gas  (secUon  10e(b)). 

•  18  CFR  270.101(c)  (1984). 
»  18  CFR  273.302(e)  (1984). 

•  18  CFR  270.101(e)  (19M). 

'  Order  No.  423  also  amended  the  Coimnissions 
regulations  to  require  interstate  pipeline  companies 
to  file  reports  on  any  billing  adjustments  with  their 
Purchased  Gas  Adjustment  filings  (18  CFR  270.101(f) 
and  273.302(f)  (1984))  and  to  clarify  that  the 
Commission's  regulations  require  pipeline 
companies  to  pay  to  their  customers,  and  report  to 
the  Commission,  all  refunds  recovered  through 
billing  adjustments  (18  CFR  154.38(d)(4)(vii)  (1984)). 


gas  sold  from  each  well,  the  NGPA  price 
category  of  the  gas,  and  the  delivery 
dates.  The  Commission's  regulations  do 
not  now  expressly  require  producers  to 
provide  such  information  to  purchasers. 
Accordingly,  Tennessee  requests  that,  in 
order  to  increase  the  effectiveness  of 
billing  adjustments  as  a  means  to  collect 
refunds,  the  Commission  require  that  the 
producers  include  such  information  in 
their  invoices  to  purchasers. 

The  Commission  does  not  believe  that 
it  is  necessary  to  set  out  in  its 
regidations  specific  requirements 
detailing  how  first  sellers  of  natural  gas 
provide  information  to  their  purchasers 
in  invoices  for  that  gas.HRather,  first 
sellers  and  purchasers  must  have  the 
flexibility  to  determine  what 
information  a  first  seller  must  supply  in 
order  for  the  purchaser  to  ensure 
accurate  billings  for  all  gas  purchased 
and  sold.  The  Commission  believes  that, 
in  the  normal  course  of  business, 
purchasers  know  the  volume,  NGPA 
category,  and  price  of  the  gas  they 
purchase.  Based  on  the  record  in  this 
proceeding  and  the  Commission's 
general  experience,  the  Commission 
does  not  believe  that  obtaining  the 
necessary  information  is  a  widespread 
problem. 

In  the  few  cases  where  it  is  a  problem, 
purchasers  have  the  means  to  obtain  the 
information  without  reliance  upon  a 
burdensome  Commission  regulation 
requiring  first  sellers  in  all  cases  to 
supply  certain  specific  information  with 
their  invoices.  For  example,  purchasers 
may  withhold  payment  until  the  first 
seller  suppUes  all  the  information 
necessary  to  ascertain  that  the  price 
charged  does  not  exceed  the  maximum 
lawful  price.  Such  an  action  would  be 
consistent  with  the  purchaser's  duty  not 
to  pay  more  than  the  NGPA  allows.* 
Accordingly,  the  Commission  will  not 
modify  the  final  rule  adopted  by  Order 
No.  423  to  specify  the  information  sellers 
must  include  in  their  invoices. 
Tennessee's  request  for  rehearing  is 
denied. 

By  the  Commission. 

Kanneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-20207  Filed  8-22-85;  8;45  am] 
BiLUNG  cooE  srtr-oi-M 


*  See  Obligations  of  Sellers  and  Purchasers  of 
First-Sale  Natural  Gas  for  Refunds  Owed  for 
Collections  in  Excess  of  Maximum  Lawful  Prices 
Under  the  Natural  Gas  Policy  Act  of  1978.  49  FR 
34233.  34237  (Aug.  29. 1984)  (Notice  of  Proposed 
Rulemaking  and  Statement  of  Policy). 
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18  CFR  Part  271 

[Docket  Na  RM79-76-088;  TtxM-15  Amdt; 
Ord»r  No.  427] 

Htgh-Cost  Qa«  Produced  From  Tight 
Formations,  Texas;  Final  Rule 

Issued  August  22, 1965. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule. 

SUMMARY:  Under  section  107(c)(5)  of  the 
Natural  Gas  Policy  Act  of  1978.  the 
Federal  Energy  Regulatory  Commission 
designates  certain  types  of  natural  gas 
as  high-cost  gas.  High-cost  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs  and 
once  designated  may  receive  an 
incentive  price.  Under  section  107(c)(5), 
the  Commission  issued  a  rule 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas. 
Jurisdictional  agencies  may  submit 
recommendations  of  areas  for 
designation  as  tight  formations.  Here, 
the  Federal  Energy  Regulatory 
Commission  adopts  the 
reconmiendation,  as  amended,  of  the 
Railroad  Commission  of  Texas  that  a 
portion  of  the  Deep  Vicksburg 
Formation  located  in  Starr  County. 
Texas,  be  designated  as  a  tight 
formation  under  §  271.703(d). 
EFFECTIVE  DATE:  This  rule  is  effective 
September  23, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Peters,  (202)  357-9115:  or 
Walter  W.  Lawson,  (202)  357-8556. 
8UPPUEMENTARY  INFORMATION: 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chairman:  A.  G.  Sousa  and 
Charles  G.  Stalon. 

Based  on  an  amended 
recommendation  made  by  the  Railroad 
Commission  of  Texas  (Texas),  the 
Commission  amends  its  regulations  '  to 
include  a  portion  of  the  Deep  Vicksburg 
Formation  in  Starr  County,  Texas,  as  a 
designated  tight  formation  eligible  for 
incentive  pricing.  The  Director  of  the 
Office  of  Pipeline  and  Producer 
Regulation  (Director)  issued  a  notice 
proposing  the  amendment  on  July  5. 
1985.* 

Background 

On  September  21, 1981,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  received  a 


recommendation  pursuant  to 
§  271.703(d)  of  the  Commissison's 
regulations  '  from  Texas  that  a  specified 
area  of  the  Deep  Vicksburg  Formation, 
located  in  eastern  Starr  County,  Texas, 
be  designated  as  a  tight  formation.  The 
Director  issued  a  notice  proposing  the 
designation  on  October  27. 1981.*  The 
Deep  Vicksburg  Formation,  as  originally 
described,  consisted  of  an  area 
approximately  6.5  miles  long  and  4.5 
miles  wide.  The  top  of  the  formation,  as 
originally  described,  was  the  top  of  die 
"hard"  geopressure  marker.  The  base 
was  the  top  of  the  Jackson  Shale. 

Analysis  of  the  data  supporting  the 
original  recommendation  revealed  that 
the  formation's  average  stabilized  flow 
rate  prior  to  stimulation,  and  calculated 
using  the  average  depth  to  the  top  of  the 
formation,  exceeded  the  allowable  flow 
rate  set  out  in  the  Commission's 
regulations.* 

On  December  14, 1984.  the 
Commission  received  an  amended 
Deep  Vicksburg  recommendation  from 
Texas.  The  amended  recommendation 
consists  of  a  rectangular  area, 
approximately  2.8  miles  long  and  1.7 
miles  wide,  centrally  located  within  the 
area  originally  recommended,  covering 
portions  of  the  Ygnacio  Flores  A-725 
and  the  Nicolasa  Salinas  A-411  surveys 
in  eastern  Starr  County.  The  new 
vertical  interval  is  that  portion  of  the 
Deep  Vicksburg  sediments  occurring 
between  the  top  of  the  9.250  foot  sand, 
or  the  unconformity  where  the  9,250  foot 
sand  has  been  eroded,  and  the  base  of 
the  V-23  sand.  Three  existing  wells 
within  the  area  are  specifically  excluded 
from  the  tight  formation  description." 

Discussion 

Analysis  of  data  derived  from  a  five- 
well  sample  (out  of  seven  wells 
completed  in  the  amended  area)  reveals 
that  the  average  in-situ  gas  permeability 
throughout  the  pay  section  is  less  than 
the  maximum  of  0.1  millidarcy  allowed 
under  the  regulations:  the  average  pre- 
stimulation.  stabilized  flow  rate  against 
atmospheric  pressure  is  not  expected  to 
exceed  the  maximum  allowable 
production  rate:  and  no  well  within  the 
recommended  area  is  expected  to 
produce  any  crude  oil.  Accordingly,  the 


'  18  CFR  271.703(d)  (1983). 

>  SO  FR  28221  (July  11. 1985).  Oiamplin  Petroleum 
Company  filed  comments  in  support  of  the 
recommendation  on  July  19. 1985.  No  party 
requested  a  public  healing,  and  no  hearing  was 
held. 


»  18  CFR  2n.703(d)  (1983). 

*  48  FR  54384  (November  2. 1981).  The  original 
recommendation  also  included  a  portion  of  the 
Lower  Vicksburg  Formation  in  Starr  County.  Texas. 
In  Order  No,  387.  Docket  No.  RM  79-76-088  (Texas- 
15).  28  FERC  8  61.039  (1984),  49  Fed.  Reg.  27,935  (July 
9. 1984),  the  Commission  adopted  the 
recommendation  of  the  Railroad  Commission  of 
Texas  that  a  portion  of  the  Lower  Vicksburg 
Formation  be  designated  as  a  tight  formation  under 
i  271.7D3(d). 

*  18  CFR  271.703{c)(2)(i)(B)  (1983). 

*  Well  numbers  A,  67,  and  71. 


Texas  recommendation  for  the  Deep 
Vicksburg  Formation,  as  amended, 
meets  the  Commission  guidelines  set 
forth  in  §  271.703(c)(2)(i).^ 

The  Commission  orders: 

Based  on  the  discussion  herein,  the 
Commission  adopts  the  recommendation 
of  the  Railroad  Commission  of  Texas 
that  a  portion  of  the  Deep  Vicksburg 
Formation,  as  amended,  be  designated 
as  a  tight  formation  under  S  271.703(d). 

This  amendment  shall  become 
effective  September  23, 1985. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 

formations. 

PART  271— [AMENDED] 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H,  Chapter  I,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

By  the  Commission. 
Kenneth  F.  numb, 

Secrelary. 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act  42  U.S.C.  7101  et  seq.: 
Natural  Gas  Policy  Act  of  1978. 15  U.S.C. 
3301-3432:  Administrative  Procedure  Act  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
revising  paragraph  (d)(171)  to  read  as 
follows: 

§271.703    Tight  fomurtkNW. 

*  *  *  *  •  » 

[A)  Designated  tight  formations.  *  *  * 
(171)  Vicksburg  Formation  in  Texas. 

RM79-7ft-088  (Texas  15). 
(i)  The  Deep  Vicksburg  Formation  in 

Starr  County,  Texas. 

(A)  Delineation  of  formation.  The 
Deep  Vicksburg  Formation  covers  an 
area  of  approximately  4.8  square  miles 
in  portions  of  the  Ygnacio  Flores  A-72S 
and  Nicolasa  Salinas  A-411  surveys 
located  in  eastern  Starr  County,  Texas. 
Railroad  Commission  District  4. 

(B)  Depth.  The  top  of  the  Deep 
Vicksburg  Formation  is  defined  as  the 
top  of  the  9250'  sand,  or  the 
unconformity  where  the  9250'  sand  has 
been  eroded.  The  base  of  the  formation 
is  the  base  of  the  V-23  sand. 

(ii)  The  Lower  Vicksburg  Formation  in 
Starr  County,  Texas. 

(A)  Delineation  of  formation.  The 
Vicksburg  Formation  is  located  in 


'  18  CFR  271.703(c)(2)(i)  (1963).  (The  Commission 
may  approve  a  recommendation  that  a  natural  gas 
formation  be  designated  as  a  tight  formation  if  each 
of  the  enumerated  guidelines  contained  in  thii 
section  is  met.) 
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Railroad  Commission  District  4  in  the 
eastern  half  of  Starr  County,  Texas. 

(B)  D^)th.  The  top  of  the  Vicksburg 
Formation  ia  defined  as  the  top  of  the 
Rincon  Sand  and  the  base  as  the  top  of 
the  Yegua  sand.  Specifically,  it  is 
defined  as  that  interval  on  the  log  of  the 
Corpus  Christi  Oil  and  Gas  Company, 
Heard  #1  Well  that  occurs  between  a 
measured  depth  of  8.280  feet  to  ia838 
feet,  which  yields  a  gross  thickness  of 
2,217  feet 

***** 

\leK  Doc.  85-20209  Hied  8-22-«5:  8:45  am] 
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18  CFR  Part  271 

[Docket  Na  RII79-7S-241  (Kantucky-4); 
Order  No.  429] 

High-Co«t  Qas  ProduMd  From  Tight 
Formationo,  Kentucky;  Final  R«iio 

Issued  August  22, 1906. 
aqency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTKM:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  rule  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
271.703  (1984)).  This  rule  established 
procedures  for  jurisdiction  agencies  to 
submit  recommendations  of  areas  for 
designation  as  tight  formations.  This 
order  adopts  the  recommendations  of 
the  Commonwealth  of  Kentucky's  Public 
Service  Commission  that  the 
"Comiferous  Big  Six"  Formation  of  the 
Hunton  Group  and  the  "Clinton" 
Formation  of  the  Crab  Orchard  Group 
be  designated  as  tight  formations  under 
S  271.703(d)  of  the  Commission's 
Regulations. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  23, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  G.  Gingold,  (202)  357-9114  or  C. 
W.  Gray,  Jr..  (202)  357-8731. 

Based  on  a  recommendation  made  by 
the  Public  Service  Commission  of  the 
Commonwealth  of  Kentucky,  the 
Commission  amends  S  271.703(d)  of  its 
regidations  >  to  include  the  "Comiferous 


Big  Six"  Formation  of  the  Himton  Group 
and  the  "Clinton"  Formation  of  the  Crab 
Orchard  Group  located  in  Lawrence  and 
Johnson  Counties,  Kentucky,  as 
designated  ti^t  formations  eligible  for 
incentive  pricing  under  {  271.703.  The 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  issued  a  notice 
proposing  the  amendment  on  March  20. 
1985.* 

Evidence  submitted  by  Kentucky 
supports  the  assertion  that  the 
"Comiferous  Big  Six"  Formation  of  the 
Hunton  Group  and  the  "Clinton" 
Formation  of  the  Crab  Orchard  Group 
located  in  Lawrence  and  Johnson 
Counties,  Kentucky  meet  the  guidelines 
contained  in  %  271.703(c)(2).  The 
Commission  t  dopts  Kentucky's 
recommendati  ona. 

This  amendiient  shall  become 
effective  September  23, 1965. 

List  of  Subjectii  in  18  CFR  Part  271 

Natiiral  gas.  Incentive  price.  Tight 
formations. 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H,  Chapter  I,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

By  the  Commission. 
Keimetfa  F.  Plumb, 

Secretary. 

PART  271— [AMENDED] 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  Tin  etaeq.; 
Natural  Gas  Policy  Act  of  197a  15  U.S.C. 
3301-3432;  Administrative  Procedure  Act,  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  paragraph  (d)(211)  to  read  as 
follows: 

§271.703    Tight  Fonnattona. 

(d)  Designated  tight  formations. 


(211)  "Comiferous-Big  Six" Formation 
of  the  Hunton  Group  and  the  "Clinton" 
Formation  of  the  Crab  Orchard  Group  in 
Kentucky.  RM79-76-241  (Kentucky-4) 

(i)  Delineation  of  formations.  The 
"Comiferous-Big  Six"  Formation  of  the 
Hunton  Group  and  the  "Clinton" 
Formation  of  the  Crab  Orchard  Group  is 
found  in  Lawrence  and  Johnson 
Coimties,  Kentucky.  Several  areas  in 
these  counties  are  excluded  from  the 
designation  and  are  shown  on  maps  on 
file  with  the  Commission. 


'IS  CFR  271.703(d)  (19S4). 


'  Commenta  on  the  proposed  rule  were  iitvited 
and  none  were  received.  No  party  requetted  a 
public  hearing  and  no  hearing  was  held.  50  F.R. 
11.901.  March  26.  19S5. 


(ii)  Depth.  The  average  depth  to  the 
top  of  the  "Comiferous-Big  Six" 
Formation  ranges  from  2,900  feet  in  the 
east  to  1,750  feet  in  the  west  and  has  a 
thickness  ranging  from  500  feet  to  775 
feet.  It  is  overlain  by  the  Devonian  Ohio 
Shale  and  underlain  by  the  Silurian 
Rose  Hill  Shale.  The  average  depth  to 
the  top  of  the  "Clinton"  Formation 
ranges  from  2,460  feet  in  the  west  to 
4,050  feet  in  the  east  and  has  thickness 
ranging  from  0  to  35  feet.  It  is  overlain 
by  the  Rose  Hill  Shale  and  imderlain  by 
the  Brassfield  Dolomite. 
(PR  Doc.  85-20211  Filed  8-22-65:  8:45  am] 
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18  CFR  Part  271 

[Doekat  No.  RM  79-76-182;  (T«xa»4);  Or<tor 
No.  428] 

HIgtv-Coat  Qaa  Produced  From  Tight 
Formatlona;  Texaa;  Final  Rule 

Issued:  August  22, 1985. 

AQENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  rule. 

summary:  Under  section  107(c)(5)  of  the 
Natural  Gas  Policy  Act  of  1976  the 
Federal  Energy  Regulatory  Commission 
designates  certain  types  of  natural  gas 
as  high-cost  gas.  High-cost  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs  and 
once  designated  many  receive  an 
incentive  price.  Under  section  107(c)(5). 
the  Commission  issued  a  rule 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas. 
Jurisdictional  agencies  may  submit 
recommendations  of  areas  for 
designation  as  tight  formations.  Here, 
the  Federal  Energy  Regulatory 
Commission  rejects  the  recommendation 
of  the  Railroad  Commission  of  Texas 
that  additional  areas  of  the 
Geopressured  Wilcox  Lobo  Formation 
located  in  Zapata  County,  Texas,  be 
designated  as  a  tight  formation  under 
§  271.703(d). 

EFFECTIVE  DATE:  This  rule  is  effective 
September  23. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Frederick  W.  Peters,  (202)  357-9115;  or 
Walter  W.  Lawson,  (202)  357-8556. 

On  January  24, 1983,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  received  an  amended 
recommendation  pursuant  to 
S  271.703(d)  of  the  Commission's 
regulations  >  from  the  Railroad 


'  18  CFR  271.703(d)  (1983). 


Commission  of  Texas  (Texas)  that  two 
proration  units  in  the  Geopressured 
Wilcox  Lobo  formation,  located  in 
Zapata  County,  Texas,  be  designated  as 
a  tight  formation.  The  units  are  on 
acreage  previously  excluded  from  tight 
formation  designation  under 
§  27l.703(c)(2)(i).«  The  Director  of  the 
Office  of  Pipeline  and  Producer 
Regulation  (Director)  issued  a  notice 
proposing  the  amendment  on  April  1, 
1983." 

Background 

On  December  13. 1983.  Commission 
staff  and  Texas  staff  met  to  discuss  the 
problems  inherent  in  the  proposed 
amended  recommendation.  Further  work 
on  the  recommendation  was  suspended 
pending  a  response  from  Texas.  No 
response  from  Texas  has  been 
received.* 

Discussion 

Under  §  271.703(e)(2)  of  the 
Commission's  regulations,  the 
Commission  may  approve  a 
recommendation  by  a  jurisdictional 
agency  that  a  natural  gas  formation  be 
designated  as  a  tight  formation  if  certain 
geological  criteria  are  met.*  Although 
the  individual  wells  satisfy  the 
guidelines  set  forth  in  the  regulations, 
the  area  surrounding  the  wells  does  not. 
Both  wells  are  located  in  a  block  which 
contains  three  other  wells  which  do  not 
satisfy  the  guidelines.' 


«  18  CFR  271.703(c){2)(i)  (1963).  In  Order  No.  153. 
Docket  No.  RM79-76  (Texai-S).  46  FR  31.255  (June 
15. 1981).  the  Commission  adopted  Texas' 
recommendation  tiiat  tl>e  Geopressured  Wilcox 
Lobo  formation  underlying  Webb  and  Zapata 
Counties,  Texas,  be  designated  as  a  tight  fonnation. 
The  area  designated  as  a  tight  formation  by  Order 
No.  153  consists  of  all  of  Webb  and  Zapata 
Counties,  with  the  exception  of  approximately  130 
square  miles  identified  by  Texas  in  its  original 
recommendation  as  an  area  that  did  not  meet  the 
Commission's  requirements. 

»  48  FR  14.974  (April  6, 1983).  No  comments  were 
received,  no  party  requested  a  hearing,  and  no 
hearing  was  held. 

*  In  a  November  16. 1984  letter  to  the  Railroad 
Commission  of  Texas,  Commission  staff  noted,  "The 
permeability  and  flow  rate  data  for  each  of  the 
wells  meets  the  standards  .  .  .  [hlowever,  both 
wells  are  located  in  an  area  which  Texas  has 
termed  substantially  developed  conventional 
production  acreage  .  .  .  [ajverage  reservoir 
characteristics  for  this  area  did  not  meet  the  .  .  . 
standards  .  .  .  [bjecause  of  the  current  well  spacing 
regulations  .  .  .  there  would  be  little  or  no 
opportunity  for  further  developmental  drilling  on  the 
acreage  recommended  .  .  .". 

'  Section  271.703(c)(2)(i)(A)-(c)  (1984).  Incentive 
pricing  under  section  107(c)(5)  is  provided  to 
encourage  the  exploration  for  and  development  of 
unconventional  gas  supplies. 

*  The  average  data  for  the  block  shows  an 
dverage  flow  rate  of  544  Mcf  per  well  per  day:  the 
regulations  require  a  flow  rate  not  in  excess  of  336 
Mcf  per  well  per  day. 


Texas  originally  excluded  the  subject 
block  from  tight  formation  designation 
because  it  was  determined  to  be  a 
"sweet  spot"  within  an  otherwise  "tight" 
fonnation.  Texas  explicitly  carved  out 
this  area  from  the  acreage  described  in 
the  applicant's  proposal.  Having 
reached  that  determination,  the 
Commission  will  not  now  permit 
individual  wells  within  the  "sweet  spot" 
to  be  eligible  for  tight  formation 
designation. 

The  Commission  Orders 

Based  on  the  discussion  herein,  the 
Commission  rejects  the  recommendation 
of  the  Railroad  Commission  of  Texas 
that  two  proration  units  be  included 
within  the  previously  approved 
Geopressured  Wilcox  Lobo  Formation. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-20210  Filed  8-22-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Parts  635,  710,  712,  713,  720, 
740,  750  and  751 

Relocation  Assistance  and  Real 
Property  Acquisition 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Rescission  of  regulations; 
technical  amendments. 

summary:  This  document  rescinds 
FHWA's  regulations  relating  to 
relocation  assistance  and  the 
acquisition  of  real  property,  that  are 
based  on  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  (42  U.S.C.  4601 
et  seq.)  (Uniform  Act).  This  action  is 
being  taken  because  those  regulations 
have  been  superseded  by  a  Department 
of  Transportation  (DOT)  regulation.  49 
CFR  Part  25  (50  FR  8955,  March  5. 1985). 
The  DOT  regulation  prescribes  uniform 
departmental  procedures  for  compliance 
with  the  Uniform  Act,  and  replaces  the 
FHWA  regulations  that  implement  the 
Uniform  Act.  It  is  intended  to  serve  as  a 
model  for  all  other  Federal  agencies 
operating  under  the  Uniform  Act. 
EFFECTIVE  DATE:  July  3. 1985.  or  on  such 
earlier  date  as  the  State  elects  to  begin 
operating  under  49  CFR  Part  25. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Reichart.  Chief.  Relocation 
Division  (202)  426-0116.  Gerald 
Saunders,  Chief,  Real  Estate  Division 


(202)  426-0142,  or  Reid  Alsop.  Office  of 
the  Chief  Counsel  (202)  426-0800,  4O0 
Seventh  Street  SW..  Washington.  D.C. 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.  ET,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  In  May 

1982,  the  Office  of  Management  and 
Budget  (OMB)  formed  a  Uniform  Act 
Interagency  Regulatory  Review  Working 
Group  to  review  existing  Federal  agency 
regulations  which  iuqdieBient  the 
Uniform  Act  and  to  develop 
recommendations  for  uniform 
regulations  to  be  adopted  by  each 
covered  agency  to  implement  the 
Uniform  Act.  This  i«ae  done  in  response 
to  concerns  expressed  by  State  and 
local  governments  through  the 
President's  Task  Force  on  Regulatory 
Relief. 

In  addition  to  the  Wortcing  Group, 
OMB  also  established  a  policy-level 
Interagency  Regulatory  Review  Steering 
Group.  The  Steering  Group  and  the 
Working  Group,  both  chaired  by  OMB, 
included  representatives  of  the 
Department  of  Housing  and  Urban 
Development  Department  of 
Transportation  (DOT),  Department  of 
Interior,  Department  of  the  Army  (Corps 
of  Engineers),  and  the  Environmental 
Protection  Agency.  The  Working  Group 
developed  a  proposed  regulation  that 
was  approved  by  the  Steering  Group. 
The  DOT  at  the  request  of  OMB. 
published  the  proposed  regulation  in  the 
Federal  Register  on  April  14, 1963.  as  a 
notice  of  proposed  rulemaking  (48  FR 
16197). 

Following  the  review  of  comments  by 
the  Working  Group,  a  final  rule  was 
developed.  On  March  5, 1985,  the 
Department  of  Transportation  published 
the  final  rule  in  the  Federal  Register  (50 
FR  8955),  as  40  CFR  Part  25.  This  final 
rule  was  accompanied  by  a  Presidential 
Memorandum  (50  FR  8953]  designating 
the  DOT  as  the  lead  agency  to 
coordinate  administration  and 
implementation  of  the  Uniform  Act  The 
Presidential  Memorandum  directed  all 
affected  executive  departments  and 
agencies  to  issue  common  regulations 
under  the  Uniform  Act  that  would  be 
consistent  with  the  model  rule 
promulgated  by  DOT. 

The  new  DOT  Uniform  Act  regulation 
replaced  the  prior  DOT  Uniform  Act 
regulation  of  Part  25.  The  prior 
regulation,  in  49  CFR  25.9,  permitted  the 
FHWA  and  other  operating 
administrations  in  DOT  to  promulgate 
their  own  additional  Uniform  Act 
implementing  regulations.  No  such 
authority  is  provided  by  FHWA  in  the 
new  DOT  regulations.  Moreover,  any 
such  FHWA  regulations  would  be 
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contrary  to  the  overall  policy  objectives 
of  the  new  DOT  regulation;  that  is  to 
provide  a  single  Federal  regulation  to  be 
used  by  all  agencies  operating  under  the 
Uniform  Act  Accordingly.  FHWA 
regulations  that  implement  the  Uniform 
Act  ceased  to  have  effect  on  the  date 
that  a  State  begins  operating  under  the 
new  DOT  regulation.  Therefore.  FHWA 
is  herewith  rescinding  those  provisions 
of  Parts  710.  712.  713,  720,  and  740  which 
implement  the  Uniform  Act.  Only 
procedural  provisions  that  relate  solely 
to  program  administration  and  funding, 
and  other  provisions  that  do  not  directly 
implement  the  Uniform  Act  are  being 
retained.  Several  provisions  have  been 
moved  or  renumbered  for  clarity,  and 
provisions  providing  a  cross  reference  to 
the  new  DOT  regulation  have  been 
added.  This  rescission  will  become 
effective  on  the  date  that  the  new  DOT 
regulation  becomes  effective.  (July  3, 
1985.  or  earlier  at  the  option  of  the 
State). 

In  order  that  these  changes  will  be 
easier  to  follow,  the  following  status 
table  is  provided. 


ronfMT  Rvt/Socfion 

Prsseni  stski* 

|710.  SutJp«1  A __ 

1710.201  (b)«id(d) 

|7in7in(i)              

R«tno»«d. 
Rsniovwl 
Addad. 

1710.204 

§710J04(p)<1)« -._ 

712,  Sub|w1  A 

»712  204<c)<3Xi)- 

f712304'a)    ... 

Ramovad                       ^ 

Hamovwl 

RamoMd. 

Removad. 

f  710.203(0). 

|710.203(aK4). 

nawtad. 

riiKiaad 

1 712304<0<1) 

i  71Z404 

f  713109 

1 713.103(b| 

f  720201  <d)<1)««>(2). ~ 

|720.202(«H5)(i)ind(v) 

1 720.200  nough  720.203 

1 720.204<oH18) 

AppMldbi  1  ol  Pm  720 

Raviaad  as  «  7l0.304<r). 

ri2^03(dHi)  and  (2). 

Ramovad. 

Rawtoad. 

Ramovad. 

Addad. 

i  720  204 

H7401  through  740.6.. 
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The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  Since 
this  is  a  technical  amendment  that 
merely  rescinds  FHWA  provisions 
which  have  been  superseded  by  DOT 
provisions  which  are  more  uniform, 
public  comment  is  unnecessary.  For  this 
reason,  the  FHWA  finds  good  cause  to 
make  the  rescission  final  without  prior 
notice  and  opportunity  for  comment  and 
without  a  30-day  delay  in  effective  date 
under  the  Administrative  Procedure  Act. 
For  the  same  reason,  notice,  and 
opportunity  for  comment  are  not 


required  under  the  regulator^'  policies 
and  procedures  of  the  Department  of 
Transportation  because  it  is  not 
anticipated  that  such  action  would 
.  result  in  the  receipt  of  useful 
information.  Again,  for  the  reasons 
stated  above,  the  preparation  of  an 
economic  evaluation  is  imnecessary, 
since  the  economic  impact  is  minimal. 
Also,  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

In  consideration  of  the  foregoing  the 
FHWA  hereby  amends  Parts  710,  712. 
713,  720,  and  740  of  Title  23,  Code  of 
Federal  Regulations  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  Parts  710.  712. 
713.  720.  and  740 

Grant  programs — ^Transportation, 
Highways  and  roads,  Real  property 
acquisition.  Relocation  assistance, 
Rights-of-way. 

Issued  on:  August  13, 1985. 
LP.  Lamm, 
Deputy  Federal  Highway  Administrator. 

PART  710— RIGHT-OF-WAY— 
GENERAL 

1.  The  authority  citation  for  Part  710  is 
revised  to  read  as  follows: 

Authority:  23  U.S.C.  315;  49  CFR  25;  23  CPU 
1.4  and  1.32;  42  U.S.C.  2000d  et  seq.:  Executive 
Orders  11246, 11247,  and  11375;  49  CFR  21. 

Subpart  A— (Removed  and  Reserved] 

2.  Subpart  A  of  Part  710  ( §  §  710.101- 
710.104)  is  removed  and  reserved. 

Subpart  B— State  Highway  Department 
Responsibilities 

§710.201    [Amended] 

3.  Section  710.201  is  amended  by 
removing  and  reserving  paragraphs  (b) 
and  (d). 

4.  Section  710.203  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  710.203    General  responsibilities. 

***** 

(f)  Additional  requirements. 
Additional  requirements  governing 
federally  assisted  real  property 
acquisition,  based  upon  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act,  are 
contained  in  49  CFR  Part  25,  Subpart  B. 


§  710.204    [Removed  and  reserved] 

5.  Section  710.204  is  removed  and 
reserved. 

Subpart  C— Reimbursement  Provisions 

§710.304    [Amended] 

6.  Section  710.304  is  amended  by 
removing  and  reserving  paragraph 
(P)(l)(i)- 

PART  712— THE  ACQUISITION 
FUNCTION 

7.  The  authority  citation  for  Part  712  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  2000d-l;  49  CFR  25;  23 
U.S.C.  315  and  323;  49  CFR  1.48(b);  23  CFR 
1.32. 

Subpart  A— (Removed  and  Reserved] 

8.  Subpart  A  of  Part  712  (§§  712.101 
through  712.103)  is  removed  and 
reserved. 

Subpart  B — General  Provisions  and 
Project  Procedures 

§712.204    [Amended] 

9.  Section  712.204  is  amended  by 
removing  and  reserving  paragraph 
(c)(3)(i). 

Subpart  C— Negotiations 

10.  Subpart  C  of  Part  712  (§5  712.301 
through  712.304)  is  removed  and 
reserved  with  the  exceptions  of 

§  712.304(a)  and  (f)(1). 

Paragraph  (a)  of  §  712.304  is 
redesignated  as  §  710.203(e)  and 
paragraph  (f)(1)  of  §  712.304  is 
redesignated  as  S  710.203(e)(4). 

Subpart  D— Administrative 
Settlements,  Legal  Settlements,  and 
Court  Awards 

11.  Section  712.404  is  revised  to  read 
as  follows: 

§712.404    Administrative  settlements. 

Administrative  settlements  on  Federal 
and  federally  assisted  highway  projects 
are  governed  by  the  provisions  of  49 
CFR  25.102(i). 

PART  713— RIGHT-OF-WAY— THE 
PROPERTY  MANAGEMENT  FUNCTION 

12.  The  authority  citation  for  Part  713 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  315;  49  CFT*  25;  23  CFR 
1.32;  and  49  CFR  1.48(b). 

Sub|3art  A— Property  Management 

13.  Section  713.102  is  revised  to  read 
as  follows: 
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§713.102    AppllcaMitty. 

The  policies  in  S  713.103  are 
applicable  to  all  State  and  political 
subdivisions  thereof  that  manage  real 
property  acquired  for  any  highway  or 
highway  related  project  in  which 
Federal  funds  will  participate  in  any 
part  of  the  right-of-way  costs  of  the 
project.  States  are  encouraged  to  adopt 
these  procedures  for  all  projects  in 
which  Federal  funds  will  participate  in 
any  part  of  the  project. 

§713.103    [AfTMndMl] 

14.  Section  713.103  is  amended 
removing  and  reserving  paragraph  (b). 

PART  720— APPRAISAL 

15.  The  authority  citation  for  Part  720 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  315:  49  CFR  25;  23  CFR 
1.32;  49  CFR  1.48(b). 

16.  Paragraphs  (d)(1)  and  (2)  of 

§  720.201  are  revised  and  redesignated 
as  §  710.304{r)  with  a  revised  paragraph 
heading,  as  follows: 

§  710.304    ReimburMment  policy. 

***** 

(r)  Appraisal  costs  and  minimum 
payment.  (1)  If  otherwise  eligible, 
Federal  funds  may  participate  in  the 
cost  of  appraisal  and  specialty  reports 
obtained  by  the  State  in  accordance 
with  its  accepted  plan  of  operation. 

(2)  Where  the  State  prescribes  a 
minimum  payment,  not  to  exceed  $500, 
for  the  acquisition  of  a  parcel,  although 
the  approved  appraisal  estimate  of  just 
compensation  reflects  a  lesser  or  even  a 
zero  consideration.  Federal  participation 
shall  be  allowed  if  such  payment  is 
otherwise  eli^Me. 

17.  Paragraphs  (e)(5)(i)  and  (v)  of 
§  720.202  are  redesignated  as 

§  712.203(d)  and  given  the  heading 
"Reviewing  appraiser"  as  follows: 

§  712.203    General  provisions. 
♦         *         *         *         « 

(d)  Reviewing  appraiser.  The 
reviewing  appraiser  shall  place  in  the 
parcel  file  a  signed  and  dated  statement 
setting  forth: 

(1)  The  estimate  of  just  compensation 
including,  where  appropriate,  the 
allocation  of  compensation  for  the  real 
property  acquired  and  for  damages  to 
remaining  real  property,  and  an 
identification  or  listing  of  the  buildings, 
structures  and  other  improvements  on 
the  land  as  well  as  the  fixtures  which  he 
considered  to  be  a  part  of  the  real 
property  to  be  acquired  if  such 
allocation  or  listing  differs  from  that  of 
the  appraisal(s). 


(2)  The  value  estimate  of  items 
compensable  under  State  law  but  not 
eligible  for  Federal  reimbursement,  if 
any. 

18.  Part  720  is  amended  by  removing 
§  720.200  through  720.203;  removing  the 
last  sentence  of  §  720.204(e)(18): 
removing  Appendix  1  at  the  end  of 

S  720.204;  adding  a  new  5  720.201;  and 
redesignating  §  720.204  as  §  720.202  as 
follows: 

§  720.201    Appraisal  raquiramants. 

Additional  policies  and  requirements 
governing  the  appraisal  of  property  for 
Federal  and  federally  assisted  projects, 
based  upon  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act,  are  contained 
in  49  CFR  Part  25.  Subpart  B. 

PART  740— RELOCATION 
ASSISTANCE 

19.  The  authority  citation  for  Part  740 
is  revised  to  read  as  follows: 

Authority:  49  CFR  25;  23  U.S.C.  315;  49  CFR 
1.48(b);  23  CFR  1.32. 

20.  Part  740,  Subparts  A.  B.  C,  D,  E, 
and  F,  f§§  740.1-740.6,  740.10-740.15, 
740.31-740.38,  740.51-74a59,  740.71- 
740.81,  740.91-740.97  and  740.111- 
740.121)  are  removed  with  the 
exceptions  of  §§  740.7,  740.8,  and  740.9. 

21.  Section  740.7  is  redesignated  as 
§  740.2  and  is  amended  by  removing 
paragraphs  (c),  (d),  (g),  (h),  and  (i);  and 
by  redesignating  the  paragraphs  (e)  and 
(f)  as  (c)  and  (d),  respectively,  and  by 
revising  new  paragraph  {c){2)  to  read  as 
follows: 

§  740.2    Ellgibnity  for  participation  of 

Federal-aid  funds. 

•         •        *         •         • 

(c)  Federal  share.  *  *  • 

(2)  Federal  funds  may  not  participate 
in  any  costs  of  a  project,  including 
preliminary  engineering,  right-of-way, 
relocation  and  construction,  costs, 
unless  prior  to  their  displacement  from 
their  home,  comparable  replacement 
dwellings  were  available  or  provided  for 
displaced  individuals  and  families. 


§  740.8    [  Redesignated  as  §  740.3  and 
amended] 

22.  Section  740.8  is  redesignated  as 
§  740.3  and  is  amended  by  removing 
paragraph  (b)  in  its  entirety  and  by 
removing  the  designation  to  paragraph 
(a). 

§  740.9    [Redesignated  as  9  740.4  and 
amended] 

23.  Section  740.9  is  redesignated  as 


S  740.4  and  is  amended  by  removing 
paragraph  (b);  removing  everything  after 
the  words  "Executive  Order  11246."  in 
the  introductory  text  of  paragraph  (c); 
removing  the  words  "required  by  this 
part"  and  adding  in  lieu  thereof 
"required  by  49  CFR  Part  25"  in 
paragraph  (e)(2)(ii);  removing  the  words 
"to  ascertain  compliance  with  the 
provisions  of  this  part"  and  adding  a 
period  after  the  word  "necessary"  in 
paragraph  (f);  and  redesignating 
paragraphs  (c),  (d),  (e).  and  (f)  as  (b).  (c). 
(d),  and  (e),  respectively. 

24.  Part  740  is  amended  by  adding  a 
new  §  740 1  to  read  as  follows: 

§  740.1     Relocation  requirements. 

Substantive  requirements  governing 
the  fair  and  equitable  treatment  of 
persons  displaced  as  a  result  of  Federal 
and  federally  assisted  programs  and 
projects,  prescribed  by  the  Uniform 
Relocation  AssistaiKe  and  Real 
Property  Acquisition  Policies  Act  are 
contained  in  49  CFR  Part  25. 

Technical  Amendments 

Due  to  the  removal  of  a  large  portion 
of  23  CFR  Part  740.  and  other  changes 
the  following  technical  amendments  are 
necessary  to  correct  references  found  in 
other  parts  of  Title  23.  CFR,  and  are  set 
forth  below. 

PART  635— {AMENDED] 
§635.309    [Amended] 

25.  In  §  635.309.  paragraph  (c)(3)  is 
amended  by  removing  the  reference  "23 
CFR  740.12"  and  inserting  in  lieu  thereof 
"49  CFR  25.204". 

PART  710— (AMENDED] 


§710.304    [Amended] 

26.  In  §  710.304,  paragraph  (o)(3)(iii)  is 
amended  by  removing  the  ptirase 

§  740.9(d)  of  this  subchapter"  and 
inserting  in  lieu  thereof  "49  CFR  25.6". 

PART  712— [AMENDED] 

§712.204    [Amended] 

27.  In  S  712.204.  paragraph  (d)(5)  is 
amended  by  removing  the  reference  "23 
CFR  Part  740"  and  inserting  in  lieu 
thereof  "49  CFR  Part  25". 

PART  750— (AMENDED] 
§750.304    [Amended] 

28.  In  §  750.304,  paragraph  (c)(4)  is 
amended  by  removing  the  reference  "23 
CFR  7ia204"  and  inserting  in  lieu 
thereof  "23  CFR  710.304(h)". 
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PART  751— {AMENDEDJ 

$751.21    [AnwfKtod] 

29.  In  §  751.21.  remove  the  reference 
'Part  740,  23  CFR"  and  insert  in  lieu 
thereof  "49  CFR  25". 

[FR  Doc.  85-20079  Filed  8-22-85:  8:45  am) 
BILUMG  COOC  4f10-22-ll 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  45 

Special  Education;  Establishment  of 
Standards 

agency:  Bureau  of  Indian  Affairs. 
action:  Final  rule. 

summary:  The  Bureau  of  Indian  A^airs 
is  publishing  a  Rnal  rule  which 
establishes  standards  for  the  provision 
of  special  education  and  related 
services  under  the  Education  for  All 
Handicapped  Children  Act  of  1975.  as 
amended,  to  Indian  schools  operated  by 
or  under  the  authority  of  the  Bureau  of 
Indian  Affairs  (BIA). 
EFFECTIVE  DATE:  October  7. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Cordova,  Chief,  Branch  of 
Exceptional  Education,  Office  of  Indian 
Education  Programs,  Bureau  of  Indian 
Affairs,  1951  Constitution  Ave,.  N.W.. 
Room  4651.  Washington.  D.C.  20245. 
telephone  number:  (202)  343-6675. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  issuing  this  rule  is 
contained  in  5  U.S.C.  301;  25  U.S.C.  2 
and  9.  This  notice  is  published  in 
exercise  of  the  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary  for  Indian  Affairs  by 
209  DM  8. 

This  final  rule  establishes  criteria  for 
governing  the  operation  of  special 
education  programs  for  handicapped 
Indian  children  enrolled  or  eligible  for 
enrollment  in  BIA  operated  and/or 
funded  schools.  The  regulations 
establish  a  single  comprehensive  set  of 
standards  for  ensuring  all  handicapped 
children  enrolled  in  BIA  operated  and/ 
or  funded  schools  are  provided  a  free 
appropriate  education  in  the  least 
restrictive  educational  environment 
appropriate  to  their  needs,  consistent 
with  their  rights  and  related  procedural 
safeguards. 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969. 


This  rale  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3504[h]  et 
seq.  The  information  collections 
identified  in  §§  45.19(d)  and  45.33  are 
required  by  the  Department  of 
Education  in  34  CFR  300. 

The  primary  author  of  this  document 
is  Charles  G.  Cordova.  Bureau  of  Indian 
Affairs,  telephone  number:  (202)  343- 
6675. 

The  Department  of  Interior  has 
determined  that  this  document  pertains 
only  to  schools  operated  or  funded  by 
the  BIA;  and  therefore,  is  not  a  major 
rule  under  E.0. 12291  and  certifies  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 

The  Bureau  of  Indian  Affairs 
published  a  proposed  rule  25  CFR  Part 
31k  (renumbered  throughout  this 
document  as  Part  45)  on  September  29, 
1980.  Public  comments  were  invited  until 
November  27, 1981.  In  response  to  this 
invitation,  individuals,  groups,  schools 
and  interested  persons  submitted 
comments.  In  addition,  the  Bureau  of 
Indian  Affairs,  Office  of  Indian 
Education  Programs,  conducted  public 
hearings  throughout  the  Country  where 
large  percentages  of  Indian  people  are 
located.  During  these  public  hearings, 
commenters  were  given  an  opportunity 
to  write  or  record  their  comments  for 
transcript.  Copies  of  the  proposed 
regulations  were  made  available  for 
their  convenience,  A  task  force  of 
Bureau  of  Indian  Affairs'  (BIA) 
educators  was  selected  from  various 
locations  to  review  and  respond  to  the 
comments  from  the  field.  The  Bureau  of 
Indian  Affairs,  Office  of  Indian 
Education  Programs,  has  carefully 
considered  the  views  of  the  public  as 
reflected  in  the  written  comments  and 
testimonies  at  public  hearings.  The 
following  is  a  description  of  these  views 
and  BIA  responses  to  them. 

Subpart  A — General 

During  the  comment  period, 
recommendations  of  numerous  changes 
were  received  to  improve  the  clarity  of 
the  rule  and  make  it  consistent  with 
previous  regulations  relative  to  Indian 
children.  Several  editorial  changes  were 
incorporated  into  the  final  rule  which 
include  the  following  items: 

General  responsibility  (§  45.1) 

Comment:  Several  commenters 
recommended  the  term  "public"  be 
deleted  as  it  relates  to  public  education 
since  Bureau  schools  are  Federally 
funded  education  facilities. 


Response:  We  agree  that  the  schools 
are  not  public  in  the  strictest  sense  of 
the  word  and  the  term  "public"  has  been 
deleted. 

Enrollment  in  early  childhood  education 
programs  (§  45.2) 

The  title  of  this  section  has  been 
changed  to  "Provisions  of  Early 
Childhood  Special  Education  Programs 
and  Services." 

Comments:  One  commenter  suggested 
that  the  title  of  this  section  read: 
"Provisions  of  Early  Childhood  Special 
Education  Programs  and  Services." 

Several  commenters  suggested  that  a 
definition  of  Early  Childhood  Special 
Education  be  included  in  the  regulations. 

Several  commenters  recommended 
that  this  section  be  charged  to  include 
children  from  birth  to  five  (5)  years  of 
age  and  that  the  BIA  provide  special 
education  services  to  these  children. 

Response:  This  section  has  been 
changed  to  agree  with  the  requirements 
of  the  Indian  School  Equalization 
Program  (25  CFR  Part  39).  The  ISEP 
program  provides  fimding  for  children 
enrolled  in  BIA  operated  or  funded 
schools.  At  this  time,  there  are  no 
provisions  to  enroll  children  in  pre- 
kindergarten  programs.  Because  of  the 
supplemental  nature  of  the  funds 
received  through  Pub.  L.  94-142,  it  has 
been  determined  that  funding  can  only 
be  provided  toward  the  education  of 
children  enrolled  in  BIA  operated  or 
funded  schools.  To  require  schools  to 
serve  zero  to  five  (0-5)  year  olds  would 
be  inconsistent  with  BLA  regulations  and 
practice.  Since  BIA  is  not  eligible  to 
receive  pre-school  incentive  funds  from 
the  Department  of  Education,  a  limited 
number  of  model  programs  for 
handicapped  Indian  children  from  birth 
to  age  five  (5)  may  be  approved  for 
funding.  The  number  will  be  based  on 
need  and  funding  limitations.  Although 
funding  will  be  limited  for  children  from 
birth  to  age  five  (5),  every  effort  will  be 
made  by  the  BLA  to  locate  and  identify 
handicapped  children  and  to  refer  them 
to  appropriate  service  {Providers. 

Children  of  ages  eighteen  through 
twenty-one  (§  45.3) 

Comment:  Several  comments  were 
received  regarding  the  age  range  of 
three  (3)  to  twenty-one  (21)  years.  The 
commenter  felt  the  age  limit  of  twenty- 
one  (21)  should  be  raised. 

Response:  No  change  has  been  made. 
Pub.  L  94-142  as  well  as  Pub.  L  95-561 
provide  for  services  to  students  only 
through  the' age  of  21  years. 


JMI 
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Equal  education  opportunity  (§  45.4) 

The  title  of  this  section  has  been 
changed  to  read  "Full  Educational 
Opportunity." 

Comment  Several  comments  were 
received  regarding  lowering  the  age  of 
provision  of  Full  Eiducational 
Opportunity  as  well  as  the  time  line 
given.  One  commenter  requested  a 
clarification  of  "all  handicapped 
children." 

Response:  As  explained  in  the 
response  in  §  45.2.  the  BIA  only  requires 
the  schools  to  serve  handicapped 
children  who  are  enrolled  or  eligible  to 
be  enrolled;  therefore,  the  age 
requirement  was  changed  from  ages 
three  (3)  through  twenty-one  (21)  to  ages 
five  (5)  through  twenty-one  (21).  The 
time  line  was  dropped  since  the  date 
has  now  passed.  These  schools  not  in 
compliance  will  be  monitored  and 
assistance  will  be  provided  to  help  bring 
them  into  compliance. 

Every  effort  will  be  made  to  locate, 
identify  and  refer  handicapped  children 
from  birth  to  five  (5)  years  of  age. 

Definition  (§  45.5) 

Comment:  A  comment  was  received 
concerning  paragraph  (a)  "Agency"  and 
the  Agency's  role  in  reference  to 
contract  schools. 

Response:  No  changes  have  been 
made.  The  Director  has  designated 
specific  agency  or  area  offices  as  being 
responsible  for  tribally  operated 
contract  schools.  The  term  area/agency 
is  used  interchangeably  as  far  as 
organizational  responsibilities  are 
concerned. 

Comment:  A  comment  was  received 
regarding  paragraph  (b)  "Agency 
Superintendent  for  Education", 
concerning  the  definition  of  Agency 
Superintendent  for  Education  in  relation 
to  off-reservation  boarding  schools. 

Response:  No  change  was  made.  Pub. 
L  95-561  specifically  defines  the 
responsibilities  of  the  Agency 
Superintendent  for  Education  and  the 
Area  Education  Program  Administrator 
toward  off-reservation  boarding  schools. 

Comment:  One  comment  was  received 
regarding  paragraph  (c)  "Approved 
public  or  non-public  school."  and  the 
State  of  New  Mexico's  non-participation 
in  Part  B  of  the  Education  of  the 
Handicapped  Act  Programs  and 
suggested  that  a  provision  be  added  to 
allow  the  BIA  schools  in  this  State  to 
make  placements,  where  appropriate, 
based  on  a  determination  of  the  Office 
of  Indian  Education  Programs. 

Response:  No  change  was  made.  The 
state  of  New  Mexico  has  established 
special  education  rules  which  are 
consistent  with  Federal  regulations.  The 


state  is  in  compliance  with  the 
requirements  and  placement  should  not 
present  a  problem. 

Comment-  One  comment  was  received 
in  reference  to  paragraph  (f)  "Boarding 
school"  as  one  offering  "residential 
care." 

Response:  The  definition  of  boarding 
school  has  been  changed  to  read 
"Boarding  school"  which  means  a 
Bureau  school  offering  a  residential 
center  and  support  services  as  well  as 
an  academic  program. 

Comment:  One  comment  was  received 
pertaining  to  paragraph  (i)  "Cooperative 
agreements"  which  asked  if 
"cooperative  agreements"  must  be 
formal  agreements. 

Response:  No  change  was  made.  It 
was  felt  that  some  type  of  formal 
agreement  should  be  in  effect  for  audit 
and  monitoring  purposes.  Such  an 
agreement  should  help  to  delineate  the 
responsibilities  of  the  Bureau  school  and 
the  public  school  district  for  providing 
Special  Education  services. 

Comment:  Several  comments  were 
received  concerning  the  definition  of 
"Counseling  services"  in  paragraph  (j). 
Response:  No  change  was  made.  The 
definition  of  counseling  services  was 
taken  directly  from  the  Pub.  L.  94-142 
regulations  with  the  addition  of 
counselor  training  for  social  workers.  It 
is  the  intent  of  these  regulations  to 
insure  that  all  individuals  providing 
counseling  services  to  handicapped 
children  have  high  qualifications  and 
meet  the  standards  set  forth  by  the  state 
licensing  office. 

Comment:  Several  comments  were 
received  regarding  the  inconsistency 
between  the  definitions  in  paragraph  (o) 
of  "Handicapped  Child"  in  these 
regulations  and  Pub.  L.  94-142 
regulations. 

Response:  The  definition  of 
handicapped  child  has  been  made 
consistent  with  Pub.  L.  94-142 
regulations  by  adding  "seriously"  to 
emotionally  distiu-bed:  "specific"  to  the 
definition  of  learning  disabled  and 
removing  the  term  "severe  language 
disorder"  from  the  definition.  The 
definition  of  each  handicapping 
condition  has  been  listed  alphabetically 
under  the  definition  "Handicapped 
Child." 

Comment  Several  comments  were 
made  concerning  the  exclusion  of  the 
term  "gifted  and  talented"  from  the 
definitions. 

Response:  No  change  was  made.  No 
provisions  were  made  for  this  category 
under  Pub.  L  94-142,  The  Education  of 
the  Handicapped  Act.  Appropriate 
guidelines,  standards  or  regulations  will 
be  published  if  a  program  for  gifted  and 
talented  is  included  in  the  Indian  School 


Equalization  Formula.  (24  CFR  39.10- 
39.23) 

Comment:  Several  comments  were 
received  concerning  paragraph  (q) 
"Individualized  Education  Program", 
stating  that  it  was  not  the  Pub.  L.  94-142 
definition. 

Response:  A  change  has  been  made. 
The  definition  is  now  consistent  with 
the  requirement  of  this  Part  and  Pub.  L 
94-142. 

Comment  Two  commenters  were 
concerned  with  parts  of  the  paragraph 
on  "Individual  Intelligence  Quotient" 
(IQ)  test.  The  commenters  stated  furture 
mental  abilities  could  not  be  measured 
and  the  word  retarded  should  be 
deleted. 

Response:  A  change  has  been  made.  It 
was  determined  that  the  words  in 
question  were  unnecessary  and  they 
were  deleted  from  the  definition. 

Comment  Many  comments  were 
received  regarding  paragraph  (v) 
pertaining  to  the  inconsistency  between 
the  definition  of  "least  restrictive 
environment"  (LRE)  contained  in  these 
regulations  and  the  Pub.  L.  94-142 
regulations. 

Response:  A  change  has  been  made. 
The  definition  is  more  specific  and  is 
consistent  with  the  Pub.  L.  94-142 
regulations. 

Comment  One  commenter  requested 
inserting  other  words  instead  of  those  in 
the  definition  of  "Native  language"  in 
paragraph  (w). 

Response:  A  change  has  been  made. 
The  definition  of  native  language  has 
been  changed  to  insure  understanding  of 
special  education  proceedings  by  the 
parents. 

Comment  Several  comments  were 
received  pertaining  to  paragraph  (x) 
which  referred  to  the  lack  of  specificity 
in  the  definition  of  "parent." 

Response:  A  change  has  been  made. 
The  definition  is  now  specific  and 
includes  persons  acting  in  place  of  the 
parent. 

Comment  Several  comments  were 
made  regarding  the  terseness  of  the 
definition  of  "parental  consent"  in 
paragraph  (y). 

Response:  A  change  has  been  made. 
The  definition  is  now  more  specific  and 
consistent  with  the  Pub.  L.  94-142 
regulations. 

Comment  Several  comments  were 
received  concerning  paragraph  (cc), 
"School"  which  objected  to  the  inclusion 
of  "private  schools/facilities/ 
institutions"  in  the  definition. 

Response:  No  change  has  been  made. 
The  term  "school"  as  used  in  various 
sections  of  this  regulation  includes 
private  schools/facilities/institutions 
and  they  should  be  included  in  the 
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definition.  The  Bureau  supports  the 
education  activities  of  several  private 
schools  for  handicapped  Indian 
children. 

Comment  A  few  comments  were 
received  regarding  the  definition  of 
"Special  Education  Coordinator"  in 
paragraph  (ff)  in  relation  to  the  role  of 
the  Area/Agency  and  schools. 

Response:  No  change  has  been  made. 
The  term  Special  Education  Coordinator 
refers  to  the  individual  at  the  Agency  or 
Area  level  who  has  the  responsibility  for 
coordinating  the  provisions  of  special 
education  services  for  one  or  more 
schools  under  the  general  supervision  of 
the  Agency  Superintendent  for 
Education  or  Area  Education  Program 
Administrator.  The  term  does  not 
include  the  local  school  personnel. 

General  CommenL  Many  general 
comments  were  received  regarding 
definitions  of  handicapping  conditions 
requesting  they  be  made  more  specific. 
It  was  also  suggested  various  words  be 
added  or  deleted,  additional  definitions 
be  added  and/or  existing  definitions  be 
reworded. 

Response:  No  change  has  been  made. 
The  definitions  of  handicapping 
conditions  are  consistent  with  Pub.  L. 
94-142  regulations  and  the  ISEP 
regulations. 

Subpart  B — Identification  and 
Evaluation  of  Handicapped  Children 

Child  find  (§  45.11) 

Comment:  Several  commenters 
referred  to  identifying  and  locating 
handicapped  children  under  the  age  of 
three  years.  Some  of  these  comments 
indicated  that  funding  was  available  to 
serve  these  children. 

Response:  No  change  has  been  made. 
In  cooperation  with  other  programs,  the 
BIA  will  continue  to  locate  and  identify 
these  children:  however,  funding  for  pre- 
school programs  can  not  be  assured  at 
this  time. 

Comment:  Several  comments  were 
received  which  indicated  the  child  find 
section  of  the  regulations  was  unclear. 

Response:  A  change  has  been  made. 
The  requirements  are  now  more  specific. 
The  reference  to  off-reservation 
boarding  schools  was  deleted.  This 
section  now  requires  that  all  schools 
must  conduct  in-school  identification. 

Child  find  elements  (§  45.12) 

Comment  Many  comments  indicated 
the  major  responsibility  for  child  find 
elements  should  not  rest  with  the 
Agency  or  schools  since  they  do  not 
have  appropriate  funding,  personnel  or 
time  to  do  an  effective  job  in  their  area. 

Response:  A  change  has  been  made. 
This  section  was  rewritten  to  allow 


more  options  for  the  Agency.  The 
Agency  has  the  responsibility  to 
establish  child  find  procedures.  The 
intent  of  these  procedures  is  to  identify 
all  children  who  may  be  in  need  of 
Special  Education  Services. 

Register  of  children  (§  45.13) 

Comment  Several  comments  were 
received  regarding  the  register  of 
children  to  be  maintained  at  the  school. 
These  comments  questioned  the  legality 
of  maintaining  such  a  register  and 
necessity  of  the  list. 

Response:  A  change  has  been  made. 
The  requirement  to  keep  a  register  of  all 
children  was  dropped.  The  section  now 
includes  a  requirement  that  all 
information  collected  and  maintained 
must  be  in  accordance  with  the 
confidentiality  requirements  of  Pub.  L 
94-142  and  the  Privacy  Act. 

General  entry  screening  (§  45.14) 

Comment  Due  the  stringent 
requirements  in  the  general  entry 
screening  sections,  many  comments 
were  received  regarding  the  burden 
placed  on  the  local  school  to  obtain  the 
required  information. 

Response:  A  change  has  been  made. 
Only  the  minimum  requirements  are 
now  included.  A  school  may  choose 
whatever  screening  instrument  they 
desire.  The  intent  is  that  every  child 
enrolled  in  school  be  properly  screened 
to  identify  those  children  who  may  need 
further  evaluation. 

Waiver  of  general  exitry  screening 
(§45.15)  ^ 

The  title  of  this  section  has  been 
changed  to  read:  "Periodic  school 
screening." 

Comment  Several  comments  were 
received  questioning  the  right  to  regulate 
parents  through  this  part 

Response:  A  change  has  been  made. 
The  section  on  waivers  has  been 
combined  with  the  section  on  General 
entry  screening.  The  intent  is  to  give 
parents  an  option  and  to  minimize  the 
number  of  times  a  child  would  be 
screened.  Parents  still  have  the  right  to 
waive  the  screening. 

Screening  personnel  (§  45. 16) 

Comment:  Several  comments  were 
received  asking  for  clarification  of  the 
term  "certified,  licensed  or  qualified"  in 
regard  to  the  screening  personnel. 

Response:  A  change  has  been  made.  It 
was  the  intent  of  this  section  to  require 
that  school  personnel  doing  the 
screening  should  be  trained  in  these 
duties,  classroom  teachers,  special 
education  teachers  and  in  the  case  of 
some  specific  screening,  technician 
aides  may  be  trained  to  perform  the 


screening.  This  section  has  been 
changed  and  directs  the  school  to  utilize 
personnel  who  are  trained  to  do  the 
specific  screening  which  is  being 
performed. 

Report  of  general  screening  (§  45.17) 

The  title  of  this  section  has  been 
changed  to  read  "Screening  results  and 
referrals." 

Comment  Several  commenters 
expressed  confusion  regarding  the 
implications  of  a  general  entry 
screening.  Many  also  recommended 
changing  the  time  lines. 

Response:  A  change  has  been  made. 
This  section  was  rewritten  and  the  time 
lines  were  adjusted  to  accommodate  the 
needs  of  the  schools  with  limited  staff. 
The  school  now  has  30  days  to  complete 
their  reports  and  confer  with  the 
parents. 

Individual  evaluations  (§  45.18) 

Comment  Several  comments 
expressed  concern  that  the  requirements 
as  written  might  be  against  a  parent's 
wishes. 

Response:  A  change  has  been  made. 
This  section  now  states  specifically 
when  a  child  should  l>e  evaluated. 
Parent  consent  is  always  required  for 
the  initial  evaluation  (see  9  45.52). 

Evaluation  procedures  {§  45.19) 

Comment  Many  comments  were 
received  regarding  this  section.  These 
comments  covered  a  wide  range  of 
concerns  including:  (1}  comments  stating 
this  section  did  not  outline  evaluation 
procedures  and  (2)  possible  violation  of 
parent's  rights. 

Response:  A  change  has  been  made. 
This  section  has  been  rewritten  and  it 
outlines  the  evaluation  procedures  step 
by  step.  The  reference  to  parent  was 
deleted  and  may  now  be  found  in 
Subpart  D. 

Individual  evaluation  objectives 
(§45.20) 

Comment  Several  comments  were 
received  requesting  that  assessment 
team  members  recommend  intervention 
strategies. 

Response:  A  change  has  been  made. 
The  section  lists  intervention  strategies 
as  one  of  the  objecfives. 

Formation  of  multi-disciplinary 
evaluation  teams  (§  45.21) 

Comment  Several  comments  were 
received  regarding  the  responsibility  for 
selecting  the  multi-disciplinary 
evaluation  teams. 

Response:  A  change  has  been  made. 
This  section  was  rewritten  to  eliminate 
the  contradiction  of  responsibilities.  The 
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school  supervisor  has  overall 
responsibility  for  the  individual 
evaluation:  however,  the  Special 
Education  Coordinators,  because  of 
their  specialized  training  and 
experience,  will  coordinate  the  effort. 

Composition  of  multi-disciplinary 
evaluation  teams  (§45.22) 

Comment:  Several  comments  were 
received  concerning  the  term  "certified." 

Response:  A  change  has  been  made. 
The  term  certified  has  been  deleted  and 
"qualified"  has  been  inserted. 

Content  of  individual  evaluations 
(§45.23) 

Comment:  Many  commenters  were 
concerned  about  the  cost  and  the  limited 
number  of  personnel  in  their  schools. 
Some  commenters  stated  that  the 
requirement  was  unrealistic,  particularly 
the  one  requiring  vocational 
assessments  when  most  schools  do  not 
have  a  vocational  education  program. 

Response:  A  change  has  been  made. 
The  regulation  now  only  requires  an 
educational  assessment,  a  health 
assessment  and  a  psychological 
assessment  for  children  referred  for 
reasons  other  than  a  speech  impairment. 
The  portion  on  vocational  education  has 
been  deleted. 

Test  administration  (§  45.24) 

Comment:  Several  comments  were 
received  which  requested  definitions  for 
racial,  cultural,  and  sex  bias. 

Response:  No  change  was  made.  It  is 
the  responsibility  of  the 
multidisciplinary  team  to  ensure 
appropriateness  of  tests. 

Location  of  evaluation  (§45.25) 

Comment  Several  comments  were 
received  requesting  clarification  of  the 
term  geographical  proximity. 

Response:  A  change  has  been  made. 
The  term  geographical  proximity  has 
been  deleted.  Testing  may  occur  at  a 
site  compatible  with  the  child's 
condition  upon  agreement  between  the 
school  official  and  the  parents. 

Multi-disciplinary  evaluation  team 
procedures  (§  45.26) 

Comment:  Several  commenters 
questioned  whether  the  school 
supervisor  or  the  Special  Education 
Coordinator  should  be  the  designated 
responsible  official.  There  was  much 
concern  with  the  time  lines  and  lack  of 
adequate  resources. 

Response:  No  change  has  been  made. 
The  time  lines  have  not  changed.  The 
intent  of  this  requirement  is  to  complete 
the  evaluations  as  soon  as  possible  and 
to  provide  a  comprehensive  assessment 
of  each  child.  The  Special  Education 


Coordinator  has  been  designated  to 
ensure  appropriate  procedures  are 
followed.  The  members  of  the 
evaluation  team  have  a  right  and  the 
responsibility  to  determine  the 
appropriate  material  to  be  used  and  any 
additional  information  which  would 
assist  them  in  the  comprehensive 
assessment  of  each  child  to  determine  if 
he/she  is  indeed  handicapped  and  in 
need  of  exceptional  education. 

Emergency  evaluation  and  placement 
(§45.27) 

Comment:  Several  commenters 
requested  that  time  lines  and  procedures 
be  further  clarified. 

Response:  A  change  was  made  to 
emphasize  that  emergency  placement  is 
temporary  and  specific  time  lines  have 
been  incorporated. 

Independent  educational  evaluations 
(§45.28) 

Comment:  Several  commenters 
questioned  the  independent  evaluation 
at  public  expense. 

Response:  No  changes  were  made. 
The  outlined  procedures  comply  with 
the  requirements  of  the  regulations 
implementing  Pub.  L  94-142. 

Additional  procedures  for  evaluating 
specific  learning  disabilities  (§  45.29) 

Comments:  Many  comments  were 
received  regarding  the  length  and 
extensiveness  of  the  Specific  Learning 
Disabihty  regulations. 
Response:  No  change  has  been  made. 
,  The  requirements  reflect  those  set  forth 
in  34  CFR  300.540.  Pertaining  to 
evaluation  of  learning  disabled  children. 

Subpart  C — Provision  of  Special 
Education  and  Related  Services 

Free,  appropriate  public  education 
(§45.30) 

Comment:.  Several  commenters  made 
reference  to  the  absence  of  the  terms 
"Each  BiA  funded  or  operated 
school.  .  .  ." 

Response:  A  change  was  made.  These 
regulations  apply  to  all  schools  funded 
or  operated  by  the  BIA. 

Individualized  education  program  (1EP) 
(§45.31) 

Comment:  One  commenter  questioned 
the  development  of  an  lEP  based  on  the 
"results  of  an  individual  evaluation"  and 
requested  a  change  to  "as  a  result  of  the 
determination  of  a  multi-disciplinary 
team." 

Response:  A  change  was  made.  The 
recommendation  was  adopted. 


Content  of  individualized  education 
program  (§  45.32) 

Comment:  Several  commenters 
wanted  to  know  who  would  determine 
whether  the  objectives  were  being  met. 

Response:  No  change  has  been  made. 
The  individuals  providing  the  direct 
services  are  the  logical  persons  to 
determine  when  objectives  are  being 
met.  The  annual  review  of  the  lEP  would 
also  help  determine  whether  objectives 
were  being  met. 

lEP  development  (§  45.33) 

Comment:  Several  commenters 
objected  to  the  described  process  of 
obtaining  permission  from  the  Central 
Office  Director  because  it  would  delay 
the  writing  of  the  lEP  if  diagnosis  was 
made  near  the  end  of  the  school  year. 

Response:  A  change  was  made. 
"Agency  Superintendent  for  Education" 
has  been  substituted  for  the  "Director" 
to  allow  for  localization  of  policy  and 
procedures. 

Comment:  Two  commenters  objected 
to  mandated  progress  reporting  for 
elementary  and  secondary  handicapped 
students. 

Response:  No  change  has  been  made. 
Progress  reports  should  be  made  on 
handicapped  students  on  a  regular  basis 
just  as  for  the  regular  student 
population. 

Comment:  Several  commenters 
requested  that  a  sixth  listing  of  specific 
related  service  personnel  be  included  in 
the  lEP  Committer. 

Response:  No  change  has  been  made. 
To  do  so  might  serve  to  limit  related 
service  personnel  participation,  whereas 
the  term  "other  individuals"  as  referred 
to  in  paragraph  (b)(5]  allows  more 
extended  participation. 

Placement  recommendation  in  the  lEP 
(§45.34) 

Comment-  One  commenter  requested 
clarification  on  the  definition  of 
continuum  of  services  for  placement  in 
regard  to  the  least  restrictive 
environment. 

Response:  No  change  has  been  made. 
This  continuum  is  self-explanatory  and 
needs  no  further  clarification. 

Comment  Several  commenters 
responded  regarding  the  boarding 
school  as  being  the  least  restrictive 
environment. 

Response:  No  change  has  been  made. 
The  intent  is  to  differentiate  between 
Bureau  operated  boarding  schools  and 
other  non-Bureau  residential  facilities.  It 
would  not  be  unusual  to  place  a 
handicapped  Indian  student  in  a  Bureau 
funded  boarding  school;  whereas  in  the 
private  sector,  placement  in  a 
residential  facility  would  probably 
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indicate  an  inability  of  the  school 
system  to  provide  services  due  to  the 
severity  of  the  handicapping  condition. 

Comment  Several  comments  were 
received  concerning  the  schools'  ability 
to  contract  for  services  to  the 
handicapped. 

Response:  No  diange  has  been  made. 
Should  a  school  find  that  it  is  impossible 
to  offer  the  full  continuum  of  services, 
due  to  isolation  or  non-availabiHty  of 
personnel,  then  alternate  means  for 
providing  an  appropriate  education  in 
the  least  restrictive  environment  should 
be  considered.  This  might  include 
contractural  cooperative  arrangements. 

Comment  Several  comments  were 
received  regarding  paragraph  Q]  "respite 
care." 

Response:  A  change  was  made.  The 
paragraph  was  deleted  because  this 
option  was  not  relevant  to  Bureau 
education  programs. 

Comment  Several  concerns  were 
expressed  over  the  teacher-pupil  ratio  in 
paragraph  (g)  guidelines  since  they  have 
not  been  pubhshed. 

Response:  A  change  has  been  made. 
Reference  to  teacher-pupil  ratio  has 
been  deleted.  The  complexity  of  the  BIA 
education  program  demands  that 
teacher-pupil  ratio  have  enough 
flexibihty  to  meet  the  needs  of  the 
students  and  to  be  cost  effective  in  each 
given  situation. 

Approval  of  lEP  and  placement 
recommendation  (§  45.35) 

Comment  One  commenter  felt  the 
need  to  require  official  minutes  of  each 
meeting  be  kept  in  the  child's  folder. 

Response:  No  change  has  been  made. 
The  documentation  required  in  the 
development  of  an  lEP  should  be 
sufficient  documentation  of  the  lEP 
meeting. 

Comment  Several  commenters 
wanted  the  term  "School  Supervisor" 
defined  further  in  paragraph  (c)(3). 

Response:  A  change  was  made.  The 
word  coordinator  was  inadvertently  left 
in  the  draft  and  has  been  deleted. 

Comment  One  commenter  advanced 
the  idea  that  while  the  parent  is 
encouraged  to  attend  lEP  meetings,  they 
are  not  encouraged  to  participate. 

Response:  No  change  has  been  made. 
The  actions  recommended  in  paragraph 
(b)  of  §  45.35  encourage  the  attendance 
and  participation  of  the  parents. 

Comment  One  commenter  reported 
an  inaccurate  reference  in  S  45.35(b)(5). 

Response:  A  change  was  made.  The 
reference  was  changed  to  S  45.58. 

Comment  Several  comments 
requested  the  term  "Evaluation 
Coordinator"  be  changed  to  "Special 
Education  Coordinator"  in  paragraph 
(b)(1). 


Response:  A  change  was  made 
adopting  the  comment 

Comment  One  commenter  suggested 
that  an  interpreter  fluent  in  English  and 
the  Native  languages  be  made  available 
to  parents  who  are  deficient  in  English 
where  appropriate. 

Response:  No  change  was  made. 
S  45.35(d)  specifies  "The  School 
Supervisor  should  take  whatever  action 
is  necessary  to  insure  that  the  parents 
understand  the  lEP  and  the  proposed 
placement .  .  ."  and  {  45.3e(e)  requires 
that  an  interpreter  be  provided. 

Comment  Several  comments  were 
received  which  encouraged  the  term  "or 
his  desi^ee"  be  included  along  with  the 
school  supervisor. 

Response:  A  change  was  made  to 
adopt  the  comment 

Parent  participation  (§45.36) 

Comment  Several  commenters 
responded  regarding  the  necessity  of 
encouraging  parental  participation  in 
both  the  placement  and  lEP  meetings. 

Response:  No  change  has  been  made. 
This  section  outiines  the  procedures  a 
school  must  use  to  involve  parents  in  the 
lEP  meeting:  however,  in  some  instances 
parents  may  be  unresponsive  even  after 
repeated  efforts  to  involve  them.  In 
these  cases  a  school  must  have 
dociunentation  of  their  efforts  to  prove 
they  were  not  out  of  compliance  with 
the  parent  participation  requirement. 

lEP  implementation  and  placement 
(§45.37) 

Comment  One  commenter  made 
reference  to  the  Indian  Child  Welfare 
Reform  Act  in  placement  involvement 

Response:  No  change  was  made. 
S  45.33(b)(1)  outlines  individuals  who 
must  be  involved  in  the  lEP 
development  meetingr including  "other 
individuals  at  the  discretion  of  the 
parent  agency  or  school." 

Comment  Clarification  was  requested 
on  S  45.37(c)  regarding  the  lEP. 

Response:  A  change  has  been  made. 
The  lEP  must  be  reviewed  at  least 
annually.  Emphasis  is  made  on  having  a 
valid  lEP  for  students  who  were  in  the 
special  education  program  during  the 
previous  school  term. 

Comment  One  reader  commented 
that  the  language  in  §  45.37(a)(2)  is  not 
clear. 

Response:  A  change  has  been  made. 
The  paragraph  was  not  clear.  It  has 
been  rewritten  to  clarify  the 
requirement 

Comment  One  commenter  suggested 
that  placement  within  30  days  of  written 
parental  approval  may  not  be  possible. 

Response:  No  change  has  been  made. 
The  intent  is  to  provide  special 
education  to  the  child  as  soon  as 


possible.  It  ia  the  Agency 
Superintendent's  responsibility  to  make 
appropriate  decisions  regarding  all 
children  within  his/her  area  of 
supervision. 

lEP  revision,  review  of  placement 
(§45.38) 

Comment  One  commenter  asked  if  a 
child  should  have  an  lEP  update  if  the 
child  is  to  move  from  one  grade  or  one 
school  to  another. 

Response:  No  change  has  been  made. 
An  annual  update  is  required.  There  is 
nothing  to  prevent  more  frequent 
updates  or  revisions.  This  concern  it 
addressed  in  §  45.38(a). 

Comment  One  commenter  suggested 
that  the  term  "long-term"  be  removed 
and  "short-term"  educational  needs  be 
inserted  in  9  45.38(a)(5). 

Response:  A  change  has  been  made. 
The  statement  was  corrected. 

Comment  One  commenter  wanted  to 
know  if  all  participants  involved  in  the 
original  assessment  of  the  student 
should  be  involved  in  the  annual  review. 

Response:  No  change  has  been  made. 
The  annual  review  is  in  reference  to  the 
lEP.  Persons  involved  must  be 
consistent  with  the  requirement  of  this 
part.  Involvement  of  the  multi- 
disciplinary  team  is  based  on  the  needs 
of  the  student  the  parent  and  the  school. 

Re-evaluation  (§  45.39) 

Comment  Several  commenters 
suggested  that  the  school,  rather  than 
the  agency,  has  the  responsibility  for  re- 
evaluation  of  a  child. 

Response:  A  change  has  been  made. 
The  schools  are  now  responsible. 

Comment  A  commenter  expressed  a 
concern  that  requests  for  re-evaluation 
might  become  redimdant  or 
unreasonable  and  the  school  authority 
should  have  the  right  to  deny  a  request 

Response:  A  change  has  been  made. 
This  section  was  rewritten  to  include  a 
"reasonable  request" 

Comment  Several  commenters 
responded  that  parental  consent  should 
be  required  should  the  school  seek  to  re- 
evaluate the  student  before  the  three 
year  period  expires. 

Response:  A  change  has  been  made. 
This  section  was  rewritten  to  clarify  the 
intent:  however,  the  requirement  is  only 
that  parents  must  be  notified  of  the  re- 
evaluation.  This  is  consistent  with  the 
requirements  of  34  CFR  300.504. 

Comment  One  commenter  noted  that 
a  re-evaluation,  at  least  every  three 
years,  is  required. 

Response:  A  change  has  been  made. 
A  final  phrase  was  added  which  states: 
"a  re-evaluation  at  least  once  every  ' 
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three  years"  to  re-emphasize  this  legal 
requirement 

Extended  school  year  services  (§  45.40) 

Comment  Commenters  were 
concerned  about  the  availability  of 
funds. 

Response:  No  change  has  been  made. 
If  a  student's  lEP  calls  for  more  than  180 
days,  it  is  the  school's  responsibility  to 
provide  such  services.  (See  Crawford  v. 
Pittman  708  F.  2nd  1028  (5th  Cir.  1983). 

Outcome  goals  (§  45.41) 

Comment:  Several  commenters 
expressed  the  concern  that  this  section 
would  result  in  "tracking"  handicapped 
children,  i.e.,  putting  children  in  a 
I       program  over  which  they  and  their 
parents  have  no  control  and  forcing 
him/her  to  remain  in  that  "track." 

Response:  A  change  has  been  made. 
This  section  now  allows  optional 
vocational  education  opportunities  for 
handicapped  students. 

Comment:  One  commenter  requested 
clarification  of  "regular"  high  school 
diploma. 

Response:  No  change  has  been  made. 
The  term  "regular"  when  used  in  special 
education  refers  to  that  program  or 
service  available  to  non-handicapped 
students  within  the  school. 

Related  services  (§  45.42) 

Comment:  Several  commenters 
requested  more  specificity  as  to  the 
definition  of  related  services. 

Response:  A  change  has  been  made. 
This  section  has  been  changed  to  insure 
the  provision  of  services  from  any 
source.  To  be  more  specific  could  limit 
the  services  provided  to  a  child. 
Services  provided  should  meet  the 
needs  of  the  individual  child  in  order  to 
provide  him/her  with  an  appropriate 
education. 

Non-academic  and  extra-curricular 
services  (§  45.43) 

Comment:  One  commenter  wanted  to 
know  if  funding  was  available  for  non- 
academic  extra-curricular  services. 

Response:  No  change  has  been  made. 
The  purpose  of  this  section  is  to  assure 
the  inclusion  of  handicapped  children  in 
all  programs  available  to  non- 
handicapped  children. 

Physical  education  and  athletics 
(§45.44) 

Comment-  Several  commenters  were 
concerned  whether  the  specially 
designed  physical  education  required  by 
the  child  should  be  indicated  on  the  I£P. 

Response:  No  change  has  been  made. 
The  I£P  must  contain  the  specialized 
physical  education  program  required  by 
the  child  as  well  as  any  other  services 


which  are  necessary  for  an  appropriate 
education. 

Discipline  (§  45.45) 

The  title  of  this  section  has  been 
changed  to  "Expulsion/Suspension." 

Comment  One  commenter  expressed 
concern  that  this  section  prohibits 
temporary  removal  of  a  disruptive 
handicapped  student  from  the  regular  or 
alternative  program. 

Response:  No  change  has  been  made. 
The  removal  of  a  disruptive  student 
from  a  class  for  a  brief  cooling-off 
period  is  still  a  viable  option  for  a 
school.  The  intent  of  this  section  was  to 
simply  prohibit  the  use  of  expulsion  and 
suspension  as  replacements  for 
appropriate  programming  and  to 
emphasize  that  alternative  action  must 
be  considered. 

Comment  One  commenter  was 
concerned  about  the  lack  of  residential 
programs  available. 

Response:  No  change  has  been  made. 
It  is  the  LEA's  responsibility  to  provide 
the  handicapped  child  vtdth  a  free 
appropriate  education.  If  the  multi- 
disciplinary  team  determines  that 
residential  placement  is  necessary, 
placement  in  a  state  or  private  facility  is 
considered.  Such  placements  are 
coordinated  with  Social  Services  and 
the  responsible  Education  Specialist  for 
institutional  placement. 

Comment  Several  commenters 
expressed  concern  that  this  section  is 
too  broad  and  all  inclusive  as  written. 

Response:  A  change  has  been  made. 
This  section  has  been  rewritten.  The 
issue  is  not  that  handicapped  students 
cannot  be  disciplined  but  rather  that 
expulsion  or  suspension  is  not  a  viable 
alternative  to  be  used  in  lieu  of 
appropriate  programming.  It  was  not  the 
intent  to  prohibit  any  and  all 
disciplin£iry  actions  regarding 
handicapped  students. 

Geographic  accessibility  (§  45.46) 

Comment  Several  commenters 
expressed  concern  regarding  placement 
of  children  in  off-reservation  boarding 
schools. 

Response:  No  change  has  been  made. 
This  section  only  reiterates  that 
attendance  in  an  off-reservation 
boarding  school  is  not  a  restrictive 
placement  and  may  be  considered  as  a 
school  nearest  the  child's  home  if  it  is  a 
school  that  he/she  would  normally 
attend  if  he/she  were  not  handicapped. 

Architectural  barriers  and  program 
accessibility  (§  45.47) 

Comment  Several  commenters 
referred  to  the  lack  of  administrative 
control  to  assure  compliance  when 


dealing  with  constructual  arrangements 
for  facilities. 

Response:  A  change  has  been  made  to 
reflect  the  concerns  stated.  The 
American  National  Standards  and 
Institute  accessibility  standards  must  be 
followed.  The  wording  of  the  regulation 
was  changed  to  be  more  specific  in 
terms  of  administrative  responsibility. 

Comment  A  commenter  suggested 
that  the  regulation  as  written  was  a 
standard  and  as  such  belonged  under 
standards  for  special  education,  in 
preposed  25  CFR  Part  36. 

Response:  No  change  has  been  made. 
Reference  was  made  to  the  fact  that 
standards  for  facilities  and  programs 
accessibility  are  contained  in  Part  45 
because  of  the  need  for  administrative 
awareness  to  comply  with  these 
standards.  It  was  decided  to  clarify 
several  sections  and  that  they  would 
keep  them  under  Part  45. 

Handicapped  children  in  private 
schools  placed  or  referred  by  agencies 
(§45.48) 

Comment  Several  commenters 
requested  clarification  of  this  section. 

Response:  No  change  has  been  made. 
This  section  meets  the  requirements  of 
34  CFR  300.347  and  assures  that  children 
placed  in  private  or  state  schools  have 
the  same  rights  and  receive  equitable 
treatment  with  children  attending  BIA 
funded  or  operated  schools. 

Handicapped  children  in  private 
schools  placed  by  parents  (§  45.49) 

Comment  Several  commenters 
requested  clarification  of  the  funding 
source  for  private  schools. 

Response:  No  change  has  been  made. 
§  45.48  and  {  45.49  differentiate  the 
funding  source  depending  on  who  places 
a  child  in  a  facility  other  than  a  BIA 
funded  or  operated  school. 

Subpart  D — Procedural  Safeguards 

Full  and  effective  notice  (§  45.51) 

The  title  of  this  section  has  been 
changed  to  read:  "Notice  to  parents." 

Comment  One  commenter  was 
concerned  that  a  full  explanation  of  due 
process  and  Family  Educational  Rights 
and  Privacy  Act  rights  had  to  be  given 
with  each  note  sent  home. 

Response:  No  change  has  been  made. 
This  Subpart  carefully  outlines 
procedural  safeguard.  This  does  not 
prohibit  sending  a  notice  to  parents.  It 
outlines  the  minimum  requirements  that 
a  school  must  meet  in  order  to  comply 
with  the  law. 

Comment  Two  commenters  suggested 
that  a  specific  number  of  days  be 
specified  regarding  written  notification 
to  parents. 
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Response:  No  change  has  been  made. 
The  intent  is  to  assure  that  parents  are 
notined  of  any  action  involving  their 
child  and  that  they  are  aware  of  their 
rights  in  regard  to  the  special  education 
programs. 

Parental  consent  (§  45.52) 

Comment:  One  commenter  stated  that 
there  appeared  to  be  a  conflict  between 
this  section  and  the  Privacy  and 
Freedom  of  Information  Acts. 

Response:  A  change  has  been  made  to 
indicate  that  all  disclosures  made  under 
this  section  will  be  consistant  with  the 
disclosure  provisions  of  the  Privacy  Act. 

Comment:  One  commenter  mentioned 
that  §  45.52  allowed  all  agencies  listed 
in  §  45.12(d)  to  gather  identiHable  data 
without  parental  consent. 

Response:  No  change  has  been  made. 
The  intent  of  §45.12(d)  was  to  establish 
a  procedure  to  regularly  collect  data.  All 
agencies  listed  are  still  required  to 
secure  appropriate  consent  prior  to 
actual  collection  of  any  information. 

Rights  of  handicapped  children  (§  45.53) 

Comment:  Several  commenters 
questioned  the  appointment  of  surrogate 
parents. 

Response:  A  change  has  been  made. 
The  regulations  concerning  appointment 
of  surrogate  parents  are  now  clearly 
stated  in  §  45.56. 

Access  rights  (\  45.54) 

Comment:  One  commenter  suggested 
the  addition  of  a  section  regarding  the 
parents'  right  to  insert  material  into  the 
student's  record. 

Response:  A  change  has  been  made. 
Paragraph  (b)(4)  was  added  to  §  45.54 
detailing  the  parents'  rights  to  add 
information  and/or  comments  to  their 
child's  record. 

Confidentiality  of  information  (I  45.55) 

Comment:  A  few  commenters 
expressed  concern  for  the  handling  of 
personally  identifiable  records  when 
they  are  no  longer  needed  to  provide 
educational  services  to  the  child. 

Response:  No  change  has  been  made. 
The  specific  policy  for  complying  with 
this  section  is  to  be  addressed  by  the 
local  school  boards. 

Surrogate  parents  (i  45.56) 

Comment:  Many  commenters  were 
concerned  with  the  legality  of 
appointing  a  surrogate  parent. 

Response:  A  change  has  been  made. 
A  child's  rights  must  be  protected  in 
instances  of  educational  decision 
making,  identification,  evaluation  and 
placement.  An  alternate  process  for 
selecting  surrogate  parents  has  been 
added. 


Hearing  officers  (%  45.59) 

Comment:  A  few  commenters 
questioned  the  appropriateness  of  the 
Agency  Superintendent  for  Education 
selecting  the  hearing  officer. 

Response:  No  change  has  been  made. 
The  Agency  Superintendent  for 
Education  is  the  educational  authority  at 
the  Agency  level.  The  decision  is  subject 
to  challenge  as  outlined  in  paragraph  (c) 
of  this  section. 

Impartial  hearing  officer  (\  45.60) 

Comment:  One  commenter  requested 
information  regarding  the  qualiHcations 
of  the  hearing  officer. 

Response:  No  change  has  been  made. 
It  is  believed  that  the  regulations 
sufficiently  address  the  process  for  the 
selection  of  the  hearing  officer. 
Qualifications  may  be  adopted  by  the 
local  school  boards.  Additionally,  all 
hearing  officers  must  be  properly  trained 
in  the  procedures. 

Hearing  rights  (\  45.61) 

The  title  of  this  section  has  been 
changed  to  "Hearing  reports." 

Comment:  One  commenter  suggested 
changing  "accompanied  and  advised  by 
counsel"  to  "represented  by  counsel." 

Response:  No  change  has  been  made. 
This  hearing  is  not  intended  to  replace  a 
court.  The  intent  is  for  all  parties  to 
have  expert  advice  during  the 
proceedings. 

Comment:  One  commenter  suggested 
including  a  regulation  on  paying 
attorney  fees. 

Response:  No  change  has  been  made. 
The  purpose  of  a  hearing  is  to  ensure 
that  handicapped  children  are  provided 
a  free  appropriate  education.  No 
provision  has  been  made  relating  to 
hearing  costs. 

Administrative  appeal  (I  45.63) 

Comment:  Some  comments  were 
received  concerning  legal  actions  and 
the  legal  aspects  of  appealing  to  the 
Director  following  due  process  hearing. 

Response:  A  change  has  been  made. 
When  a  parent  or  the  school  disagrees 
and  cannot  informally  come  to  terms, 
then  a  third  party  is  brought  in  to  have  a 
hearing.  If  that  does  not  provide 
resolution  to  the  matter,  either  party 
may  appeal  to  the  Assistant  Secretary — 
Indian  Affairs. 

Appointment  of  a  special  education 
coordinator  (%  45.64) 

Comment:  Commenters  disagreed  on 
this  section.  Some  wanted  more  precise 
requirements,  and  some  requested 
deleting  the  entire  section. 

Response:  A  change  has  been  made. 
This  section  was  deleted.  The  regulation 
as  written  would  have  infringed  on  the 


rights  of  the  Agency  and  Agency  School 
Board  to  structure  their  organization  to 
meet  local  needs.  Deletion  of  this 
section,  however,  does  not  guarantee 
that  funds  will  be  available  to  all 
agencies  desiring  a  Special  Education 
Coordinator. 

In-Service  training  (I  45.65) 

Comment:  Two  commenters  requested 
a  definition  of  the  term  "LEA." 

Response:  A  change  has  been  made. 
Training  sources  have  been  clearly 
specified,  references  to  "LEA"  have 
been  deleted. 

Comment:  One  commenter 
recommended  that  this  section  be 
expanded  to  insure  that  each  Agency 
and/or  school  develop  and  implement 
an  in-service  training  plan  regardless  of 
the  funding  source. 

Response:  A  change  has  been  made. 
The  section  was  rewritten  to  clarify  the 
necessary  assurances  for  in-service 
training  and  insure  coordination 
between  agencies  and  schools. 

Qualifications  of  staff  (I  45.66) 

Comment:  A  number  of  commenters 
expressed  concern  regarding  staff 
qualifications  in  non-BIA  operated 
schools. 

Response:  No  change  has  been  made. 
BLA  personnel  regulation,  25  CFR  38.4, 
require  certification  of  school  personnel. 
It  is  assumed  that  the  tribes  operating 
non-BIA  schools  will,  in  the  interest  of  a 
sound  education  for  their  children, 
establish  certification  standards  for  the 
staff  Additionally,  a  child  receiving 
services  from  a  non-certified  teacher 
can  not  be  counted  to  receive  ISEP 
funds. 

Self-evaluation  (^  45.71) 

The  title  of  this  section  has  been 
changed  to  "Annual  evaluation." 

Comment:  One  commenter  requested 
that  the  Director  be  required  to  measure 
and  evaluate  the  effectiveness  of  the 
Bureau's  efforts  to  provide  a  free 
appropriate  education  to  all 
handicapped  Indian  children. 

Response:  No  change  has  been  made. 
Internal  evaluations  should  be  directed 
by  the  governing  body  of  the  school  with 
input  from  parents  and  advocates  for  the 
students. 

Comment:  Several  commenters 
recommended  a  clarification  of  self- 
evaluation  responsibilities  and 
evaluation  procedures. 

Response:  A  change  has  been  made. 
Annual  evaluation  rules  have  been 
added  to  this  section  in  accordance  with 
the  requirements  of  34  CFR  300.146. 
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Commenf  On«  commenter  felt  that 
keeping  self-evaluation  recorda  for  three 
years  did  not  aeem  necessary. 

Response:  A  change  has  been  made. 
The  requirement  has  been  deleted.  After 
submitting  the  annxial  evaluation  report 
to  the  Central  Office  the  Agency/school 
should  retain  the  results  only  as  long  as 
they  are  useful  to  improve  the  special 
education  program. 

Non-Discrimination  fi  45.73) 

CommeaL  Several  commenters 
recommended  including  the  word 
"Indian"  between  "handicapped"  and 
"chfld." 

Response:  A  change  has  been  made. 
The  word  ^ndian"  has  been  included  to 
identify  the  children  to  be  served. 

The  Division  (§  45.74) 

CommeaL  Several  oommentera 
questioned  the  Director's  role  and 
responsibility  for  educational  programs 
for  handicapped  children. 

Response:  No  rhang*  has  been  made. 
The  Director  has  the  responsibility  to 
insure  an  appropriate  education  for  all 
Indian  children  attending  BL\  operated 
or  funded  schools. 

Moaitoring  (§  45. 75) 

Comment  One  commenter 
recommended  that  §  45.75(a)(3)  be 
revised  to  allow  for  a  review  of  the 
exceptional  child  component  of  the  ISEP 
regulations  in  addition  to  Federal  fund 
utilization. 

Response:  A  change  has  been  made. 
The  monitoring  of  special  education 
programs  includes  a  review  of  all  funds 
utilized  in  the  program  regardless  of 
source.  9  45.75(a)(3)  has  been  clarified. 

Comment:  One  commenter 
recommended  that  the  monitoring 
include  consideration  of  small  agencies, 
rural  areas,  cultural  values  and  tribal 
traditions. 

Response:  No  change  has  been  made. 
The  purpose  of  monitoring  is  to 
determine  compliance  witfi  Pub.  L  94- 
142.  The  consideration  for  and 
incorporation  of  cultural  values  and 
tribal  traditions  into  the  special 
education  programs  rests  with  the  local 
school  boards. 

Comment-  One  commenter 
recommended  parental  involvement  in 
the  monitoring  process. 

Response:  No  change  has  been  made. 
Parental  involvement  at  the  local  level  is 
highly  encouraged,  particularly  as  the 
program  affects  and  meets  their  own 
child's  needs.  The  parents  should  have 
access  to  the  monitaring  findings  and 
reconuneodattons;  however,  the  purpose 
of  monitoring  is  to  detennina  the  de^ce 
of  compliance  with  Pub.  L.  94-142  in 


providing  special  education  to 
handicapped  children. 

Comment  One  commenter 
recommended  that  the  regulations 
include  a  provision  that  the  Division  of 
Exceptional  Education  provide  a  written 
monitoring  report  to  the  Agency. 

Response:  A  change  has  been  made. 
The  Division  of  Exceptional  Education 
does  provide  a  written  report  to  the 
Agency;  however,  this  was  not 
addressed  in  this  section.  A  new 
paragraph  (f)  has  been  added  to  S  45.75 
to  address  this  concern. 

Use  of  available  funds  (§  45.77) 

Comment  One  commenter 
recommended  that  this  section  be 
expanded  to  include  ^Jnding  received 
through  the  exceptional  education 
component  of  ISEP. 

Response:  A  change  has  been  made. 
The  intent  of  this  section  was  to  include 
all  funding  specifically  appropriated  for 
the  special  education  program  of  the 
Bureau.  All  special  education  funds 
must  be  used  for  the  identification, 
evaluation  and  the  provision  of  an 
appropriate  education  to  handicapped 
Indian  children.  This  section  has  been 
re-written  to  clarify  this  requirement 

Children  for  whom  the  Division  of 
Social  Services  has  accepted  fiaancial 
responsibility  (§  45.78) 

Comment:  Several  commenters 
requested  that  a  clearer  statement  be 
made  concerning  the  Division  of 
Exceptional  Education  and  the  Division 
of  Social  Services. 

Response:  This  section  was  rewritten 
to  include  suggestions  from  the 
commenters.  The  regulations  as  stated 
here  are  compatible  with  Social  Services 
regulations  (25  CFR  Part  20). 

Cooperative  agreements  (§  45.79) 

Comment  Several  commenters 
recommended  the  inclusion  of 
cooperative  agreements  with  other 
Federal  agencies  such  as  Indian  Health 
Services. 

Response:  No  change  was  made.  The 
BIA  can  not  regulate  other  agencies. 
Indian  Health  Service  has  a 
responsibility  to  provide  medical 
services  to  Indian  people. 

Comment  One  commenter 
recommended  that  the  section  be 
deleted  suggesting  that  the  contents 
were  covered  in  §  45.34. 

Response:  No  change  has  been  made. 
Section  45.34  does  not  refer  to 
cooperative  agreements.  This  also  does 
not  negate  the  authority  of  schools  or 
agencies  from  entering  into  cooperative 
agreements  for  the  provision  of  special 
education  and  related  services  to 
handicapped  Indian  children. 


Vocatiaoal  education  coordiaator 
(§4SM) 

Comment  Several  commenters 
expressed  confusion  over  the  intent  of 
this  section. 

Response:  A  change  has  been  made.' 
This  section  has  been  deleted.  This  was 
a  policy  statement,  not  a  regulation. 

Bureau  of  Indian  Affairs' Advisory 
Committee  for  Exceptional  Children 
(§45.81) 

Comment  One  commenter 
recommended  several  modifications  be 
made,  suggesting  the  inclusion  of 
"within  the  BIA"  after  "handic^>ped 
childem". 

Response:  A  change  has  been  made. 
The  term  "Indian"  «raa  added  to 
§  45.81(a)  and  bow  reads:  "the  edncation 
of  handicapped  Indian  children". 
S  45.81(b)  has  been  changed  to  "children 
attending  BIA  operated  or  funded 
schools". 

Comment  One  commenter  requested 
that  paragraph  (a)(4)  of  S  45.81  "SUte 
and  local  educational  offices"  be 
changed  to  read:  "BLA  Agency  and 
school  officials. 

Respoaaa:  A  change  has  been  made. 
The  proposed  wording  was  adopted. 

Comment  One  canmwnter 
recommended  that  S  45.81(bKl)  be 
expanded  to  include  the  Assistant  , 
Secretary  of  Indian  A&irs. 

Response:  No  change  was  made  on 
paragraph  (b)(1)  of  1 4S.81.  Howcrer. 
paragraph  (b)(2]  was  nhanged  hf 
deleting  "Director"  and  insertaig  the 
words  "Assistant  Secretary — Indian 
Affairs." 

Comment  One  commenter 
recommended  that  paragraph  (b)(1)  of 
9  45.81  be  changed  to  read:  "Unmet 
special  education  needs  of  Indian 
children." 

Response:  A  change  has  been  made. 
The  proposed  wording  was  adopted. 

Comment  One  commenter 
recommended  that  the  Bureau  place 
limits  on  the  number  of  meetings  held 
during  the  fiscal  year. 

Response:  No  change  has  been  made. 
The  Advisory  Council  activities  are 
coordinated  with  the  Division  of 
Exceptional  Education  and  meetings  are 
called  only  when  necessary  to  conduct 
its  business. 

Comment  One  commenter 
recommended  that  "reasonable  and 
necessary  expenses"  should  be  more 
explicitly  defined. 

Response:  A  change  has  been  made. 
Paragraph  (h)  of  9  45.81  now  reads:  "will 
be  reimbursed  for  travel  and  expenses 
in  compliance  with  Federal  travel 
regulations"  issued  by  the  General 


34102  Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23.  1985  /  Rules  and  Regulations 


Service  Administration.  §  45.81  is 
hereby  redesignated  as  §  45.80  to  assure 
continuity  of  section  numbers. 

Further  guidelines  and  directives 
(§45.82) 

Comment:  Several  commenters 
recommended  that  this  section  was 
unnecessary  and  should  be  deleted  from 
the  regulations. 

Response:  A  change  has  been  made. 
This  recommendation  was  adopted  and 
this  section  was  deleted. 

List  of  Subjects  in  25  CFR  Part  45 

Education  of  handicapped,  elementary 
and  secondary  education.  Equal 
education  opportunity,  Indian  education 
and  students. 

A  new  Part  45  to  Subchapter  E. 
Chapter  I  of  Tide  25  of  the  Code  of 
Federal  Regulations  is  added  to  read  as 
follows; 

PART  45— SPECIAL  EDUCATION 
Subpart  A— General 

45.1  General  responsibility, 

45.2  Provisions  of  early  childhood  special 
education  programs  and  services. 

45.3  Children  of  ages  eighteen  through 
twenty-one. 

45.4  Full  educational  opportunity. 

45.5  Definitions. 

SubfMrt  B— Identification  and  Evaluation  of 
Handicapped  CtiHdran 

45.11  Child  find. 

45.12  Child  find— elements. 

45.13  Register  of  children. 

45.14  General  entry  screening. 

45.15  F'eriodic  school  screening. 

45.16  Screening  personnel. 

45.17  Screening  results  and  referral. 

45.18  Individual  evaluations. 

45.19  Evaluation  procedures. 

45.20  Individual  evaluation  objectives. 
ASSil  Formation  of  multi-desciplinary 

evaluation  teams. 

45.22  Composition  of  multi-disciplinary 
evaluation  teams. 

45.23  Content  of  individual  evaluations. 

45.24  Test  administration. 

45.25  Location  of  evaluation. 

45.28    Multi-disciplinary  evaluation  team 
procedures. 

45.27  Emergency  evaluation  and  placement. 

45.28  Independent  educational  evaluation. 

45.29  Additional  procedures  for  evaluating 
specific  learning  disabilities. 

Subpart  C— Provtsion  of  Special  Education 
and  Related  Services 

45.30  Free  appropriate  public  education. 

45.31  Individualized  education  program 
(lEP). 

45.32  Content  of  individualized  education 
program  (lEP). 

45.33  Individualized  education  program 
development 

4534    Placement  recommendation  in  the  lEP. 
45.35    Approval  of  lEP  and  placement 
recommendatioa. 


Sec. 

45.36  Parent  participation 

45.37  lEP  implementation  and  placement. 

45.38  lEP  revision,  review  of  placement. 

45.39  Re-evaluation. 

45.40  Extended  school  year  services. 

45.41  Outcome  goals. 

45.42  Related  services. 

45.43  Non-academic  and  extracurricular 
services. 

45.44  Physical  education  and  athletics. 

45.45  Expulsion/suspension. 

45.46  Geographic  accessibility. 

45.47  Architectural  barriers  and  program 
accessibility. 

45.48  Handicapped  children  in  private 
schools  placed  or  referred  by  agencies. 

45.49  Handicapped  children  in  private 
schools  placed  by  parents. 

Subpart  D — Procedural  Safeguards 

45.51  Notice  to  parents. 

45.52  Parental  consent. 

45.53  Rights  of  handicapped  children. 

45.54  Access  rights. 

45.55  Confidentiality  of  information. 

45.56  Surrogate  parents. 

45.57  Conciliation/mediation. 

45.58  Initiation  of  hearings. 

45.59  Hearing  officers. 

45.60  Impartial  hearing  officer. 

45.61  Hearing  reports. 

45.62  Timeliness  and  convenience  of 
hearings  and  reviews. 

45.63  Administrative  appeal:  impartial 
review. 

Subpart  E— Personnel 

45.65  In-service  training. 

45.66  QualiHcations  of  staff. 

Subpart  F— Sctiool  Administration 

45.70  Assurance  of  compliance. 

45.71  Annual  evaluation. 

45.72  Comparability  of  facilities. 

45.73  Non-discrimination. 

Subpart  6— Reaponsiblllties  of  the  Division 

45.74  The  DiAfision. 

45.75  Monitoring. 

45.76  Complaint  procedtires. 

45.77  Use  of  available  funds. 

45.78  Children  for  whom  the  Division  of 
Social  Services  has  accepted  financial 
responsibility. 

45.79  Cooperative  agreements. 

45.80  Bureau  of  Indian  Affairs  Advisory 
Committee  for  Exceptional  Children. 

Authority:  5  U.S.C.  301:  25  U.S.C.  2  and  9; 
20  U.S.C.  1411-1420. 

Subpart  A — Gerteral 

§  45.1    General  responsibility 

(a)  Schools  are  responsible  for 
providing  a  free  appropriate  education 
to  all  handicapped  Indian  children 
enrolled  in  a  school  operated  or  funded 
by  the  Bureau  of  Indian  Affairs  (BIA) 
who  are  between  the  ages  of  five  (5)  and 
twenty-one  (21).  Children  whose  fifth 
birthday  occurs  on  or  before  December 
31  or  whose  twenty-second  birthday 
occurs  during  the  course  of  the  regular 
school  year  shall  be  regarded  as  eligible 
children  for  the  entire  school  year. 


(b)  The  BIA  has  the  responsibility  to 
ensure  the  provision  of  a  free 
appropriate  education  until  a 
handicapped  child  successfully 
completes  a  secondary  school  program, 
voluntarily  withdraws  or  attains  the  age 
of  twenty-two  (22)  years,  regardless  of 
whether  the  handicapped  child  is 
provided  special  education  and  related 
services: 

(1)  By  a  school  directly; 

(2)  Through  a  contract  entered  into  by 
the  school  with  a  public  or  private 
agency: 

(3)  By  an  educational  cooperative  of 
which  the  school  is  a  member;  or 

(4)  By  an  approved  public  or  non- 
public school  program  (following 
placement  or  referral). 

§  45.2    Provision  of  early  childhood  special 
education  programs  and  services. 

(a)  Children  from  birth  to  four  (4) 
years  of  age.  who  are  not  enrolled  in 
BIA  funded  or  operated  schools,  may 
receive  special  education  services 
through  coordination  with  Head  Start 
and  other  existing  Early  Childhood 
Special  Education  programs  (ECSE). 

(b)  Early  Childhood  Special  Education 
(ECSE)  means  specially  designed  special 
education  and  related  services,  to  meet 
the  unique  needs  of  a  child  under  the 
age  of  five  (5)  years  whose  handicap  or 
impairment  adversely  affects  the  child's 
educational  performance  or  learning 
abilities. 

§  45.3    Children  of  ages  eighteen  through 
twenty-one. 

A  child  of  ages  eighteen  (18)  through 
twenty-one  (21)  shall  be  entitled  to  all  of 
the  rights  given  to  children  and  parents 
by  this  part. 

§  45.4    Full  educational  opportunity. 

A  full  educational  opportimity  must 
be  provided  to  all  handicapped  children, 
ages  five  (5)  through  twenty-one  (21) 
who  are  enrolled  in  schools  operated  or 
funded  by  the  BIA. 

§45.5    Definitions. 

(a)  "Agency"  means  an  organizational 
unit  of  the  Bureau  which  provides  direct 
services  to  the  governing  body  or  bodies 
of  one  or  more  specified  Indian  tribes. 
The  term  includes  Bureau  Area 
Education  offices  only  with  respect  to 
off-reservation  boarding  schools, 
cooperative  schools,  and  tribally 
operated  contract  schools  located  in  the 
Area  for  which  the  Director  has  not 
designated  an  Agency. 

(b)  "Agency  Superintendent  for 
Education"  means  the  Bureau  official  in 
charge  of  Bureau  education  programs 
and  functions  in  an  Agency,  and  who 
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reports  to  the  Director.  Office  of  Indian 
Education  Programs  (OIEP). 

(c)  "Approved  public  or  non-public 
school"  means: 

(1)  either  a  public  school  operated  by 
an  intermediate  educational  unit,  a  local 
education  agency  or  other  public  agency 
(as  those  terms  are  defined  in  34  CFR 
300.7.  8. 11)  of  a  State  which  receives 
funds  under  Part  B  of  the  Education  of 
the  Handicapped  Act,  as  amended  (20 
U.S.C.  1411-1420)  pursuant  to  a  current 
annual  program  plan  approved  by  the 
Secretary  of  Education;  or 

(2)  a  non-public  school  located  in  a 
State  determined  by  the  State 
educational  agency  to  be  in  full 
compliance  with  all  applicable  State  and 
Federal  special  education  requirements. 

(d)  "Area  Education  Program 
Administrator"  means  the  Bureau 
official  in  charge  of  Bureau  Education 
programs  and  functions  in  a  Bureau 
Area  office  and  who  reports  to  the 
Director. 

(e)  "Assistant  Secretary"  means  the 
Assistant  Secretary— Indian  Affairs, 
Department  of  the  Interior,  or  his/her 
designee. 

(f)  "Boarding  school"  means  a  Bureau 
school  offering  a  residential  center  and 
support  services  as  well  as  an  academic 
program. 

(g)  "Bureau"  means  the  Bureau  of 
Indian  Affairs  of  the  Department  of  the 
Interior. 

(h)  "Child  identification"  means  the 
identification,  location,  and  individual 
evaluation  of  handicapped  children. 

(i)  "Cooperative  agreements"  means 
an  agreement  between  schools  operated 
or  funded  by  the  BIA  and  state  and  local 
education  agencies  for  the  provision  of 
special  education  and  related  services 
to  handicapped  children  enrolled  or 
eligible  to  be  enrolled  in  the  BIA  school. 

(j)  "Counseling  services"  means 
services  provided  by  qualified  social 
workers  (with  training  as  counselors), 
psychologists,  guidance  counselors,  or 
other  qualified  personnel. 

(k)  "Days"  mean  consecutive  calendar 
days. 

(1)  "Director"  means  the  Director. 
Office  of  Indian  Education  Programs. 

(m)  "The  Division"  means  the  Branch 
of  Exceptional  Education,  Office  of 
Indian  Educafion  Programs,  Bureau  of 
Indian  Affairs.  Department  of  the 
Interior. 

(n)  "EHA"  means  Part  B  of  the 
Education  of  the  Handicapped  Act  as 
amended  by  the  Education  for  All 
Handicapped  Children  Act  of  1975  (Pub. 
L.  94-142).  20  U.S.C.  1411-1420.  and  the 
regulations  issued  by  the  U.S. 
Department  of  Education.  34  CFR  300.1. 

(o)  "Handicapped  child"  means  a 
child  evaluated  in  accordance  with  the 


requirements  of  this  Part  who  is 
determined  to  be  mentally  retarded, 
hard  of  hearing,  deaf,  deaf-blind,  speech 
impaired,  visually  handicapped, 
seriously  emotionally  disturbed,  multi- 
handicapped,  orthopedically  impaired, 
other  health  impaired  or  as  having 
specific  learning  disabilities  and  who 
because  of  these  impairments  needs 
special  education  and  related  services. 
The  terms  used  in  this  definition  are 
defined  as  follows: 

(1)  "DeaF'  means  a  hearing 
impairment  which  is  so  severe  that  the 
child  is  impaired  in  processing  linguistic 
information  through  hearing,  with  or 
without  amplification,  which  adversely 
affects  educational  performance. 

(2)  "Deaf- Blind"  means  concomitant 
hearing  and  visual  impairments,  the 
combination  of  which  causes  such 
severe  communication  and  other 
developmental  and  educational 
problems  that  they  cannot  be 
accommodated  in  special  education 
programs  solely  for  deaf  or  blind 
children. 

(3)  "Hard  of  hearing"  means  a  hearing 
impairment,  whether  permanent  or 
fluctuating,  which  adversely  affects  a 
child's  educational  performance  but 
which  is  not  included  under  the 
definition  of  "deaf  in  this  section. 

(4)  "Mentally  retarded"  means 
significantly  subaverage  general 
intellectual  functioning  existing 
concurrently  with  deficits  in  adaptive 
behavior  and  manifested  during  the 
developmental  period,  which  adversely 
affects  a  child's  educational 
performance. 

(5)  "Multi-handicapped"  means 
concomitant  impairments  (such  as 
mentally  retarded-blind,  mentally 
retarded-orthopedically  impaired,  etc., 
but  not  including  speech  impaired),  the 
combination  of  which  causes  such 
severe  educational  problems  that  they 
cannot  be  accommodated  in  special 
education  programs  solely  for  one  of  the 
impairments.  The  term  does  not  include 
deaf-blind  children. 

(6)  "Orthopedically  impaired"  means 
a  severe  orthopedic  impairment  which 
adversely  affects  a  child's  educational 
performance.  The  term  includes 
impairments  caused  by  congenital 
anomaly  [e.g.,  clubfoot,  absence  of 
member,  etc.),  impairments  caused  by 
disease  [e.g.,  poliomyelitis,  bone 
tuberculosis,  etc.),  and  impairments 
from  other  causes  (e.g.,  cerebral  palsy, 
amputations,  and  fractures  or  bums 
which  cause  contractiires). 

(7)  "Other  health  impaired"  means  (i) 
having  an  autistic  condition  which  is 
manifested  by  severe  communication 
and  other  developmental  and  . 
educational  problems;  or  (ii)  having 


limited  strength,  vitality  or  alertness, 
due  to  chronic  or  acute  health  problems 
such  as  a  heart  condition,  tuberculosis, 
rheumatic  fever,  nephritis,  asthma, 
sickle  cell  anemia,  hemophilia,  epilepsy, 
lead  poisoning,  leukemia,  or  diabetes, 
which  adversely  affects  a  child's 
educational  performance. 

(8)  "Seriously  emotionally  disturbed" 
is  defined  as  follows: 

(i)  The  term  means  a  condition 
exhibiting  one  or  more  of  the  following 
characteristics  over  a  long  period  of 
time  and  to  a  marked  degree,  which 
adversely  affects  educational 
performance  including: 

(A)  An  inability  to  learn  which  cannot 
be  explained  by  intellectual,  sensory,  or 
health  factors: 

(B)  An  inability  to  build  or  maintain 
satisfactory  interpersonal  relationships 
with  peers  and  teachers; 

(C)  Inappropriate  types  of  behavior  or 
feelings  under  normal  circumstances; 

(D)  A  general  pervasive  mood  of 
unhappiness  or  depression;  or 

(E)  A  tendency  to  develop  physical 
symptoms  or  fears  associated  with 
personal  or  school  problems. 

(ii)  The  term  includes  children  who 
are  schizophrenic.  The  term  does  not 
include  children  who  are  socially 
maladjusted,  unless  it  is  determined  that 
they  are  seriously  emotionally 
disturbed. 

(9)  "Specific  learning  disability" 
means  a  disorder  in  one  or  more  of  the 
basic  psychological  processes  involved 
in  understanding  or  in  using  language, 
spoken  or  written,  which  may  manifest 
itself  in  an  imperfect  ability  to  listen, 
think,  speak,  read,  write,  spell,  or  to  do 
mathematical  calculations.  The  term 
includes  such  conditions  as  perceptual 
handicaps,  brain  injury,  minimal  brain 
dysfunction,  dyslexia,  and 
developmental  aphasia.  The  term  does 
not  include  children  who  have  learning 
problems  which  are  primarily  the  result 
of  visual,  hearing,  or  motor  handicaps, 
or  mental  retardation,  or  emotional 
disturbance,  or  of  environmental 
cultural,  or  economic  disadvantage. 

(10)  "Speech  impaired"  means  a 
communication  disorder,  such  as 
stuttering,  impaired  articulation,  a 
language  impairment,  or  a  voice 
impairment,  which  adversely  affects  a 
child's  educational  performance. 

(11)  "Visually  handicapped"  means  a 
visual  impairment  which  even  with 
correction,  adversely  affects  a  child's 
educational  performance.  The  term 
includes  both  partially  seeing  and  blind 
children. 

(p)  "Independent  education 
evaluation"  means  an  evaluation 
conducted  by  a  qualified  examiner  who 
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is  not  employed  by  the  Agency 
responsible  for  the  education  of  the 
child  in  question. 

(q)  "Individualized  Education 
Program"  (lEP)  means  the  written 
individualized  education  for  a 
handicapped  child  which  is  consistent 
with  all  the  requirements  of  §  45.31-38 
of  this  part. 

(r)  "Indian"  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(s)  "Indian  Tribe"  means  any  Indian 
Tribe,  Band.  Nation,  Rancheria,  Pueblo. 
Colony  or  Community,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat. 
688)  which  is  recognized  by  the 
Secretary  as  eligible  for  the  special 
programs  and  services  provided  through 
the  Bureau  to  Indians  because  of  their 
status  as  Indians. 

(t)  "Individual  Intelligent  Quotient 
(IQ)  test"  means  any  individual  test, 
device,  or  measure  which  purports  to 
assess  a  child's  current  mental  abilities, 
capacity,  intellectual  functioning, 
intellectual  development  or  aptitude,  but 
does  not  include  achievement  test  or 
adaptive  behavior  scales. 

(u)  "In-service  training"  means 
training  other  than  that  received  by  an 
individual  in  a  full-time  program  which 
leads  to  a  degree. 

(v)  "Least  Restrictive  Environment" 
(LRE)  means  that  to  the  maximum 
extent  appropriate,  handicapped 
children  in  public  or  private  institutions 
or  other  care  facilities,  are  educated 
with  children  who  are  not  handicapped; 
and  that  special  classes,  separate 
schooling  or  other  removal  of 
handicapped  children  from  the  regular 
environment  occurs  only  when  the 
nature  or  severity  of  the  handicap  is 
such  that  education  in  regular  classes 
with  the  use  of  supplementary  aids  and 
services  cannot  be  achieved 
satisfactorily. 

(w)  "Native  language"  when  used 
with  reference  to  a  person  of  bmited 
English-speaking  ability,  means  the 
language  normally  used  by  that  person, 
or  in  the  case  of  a  child,  the  language 
normally  used  by  the  parents  of  the 
child.  In  all  direct  contact  with  a  child 
(including  evaluation  of  the  child), 
communication  would  be  in  the 
language  normally  used  by  the  child  and 
not  that  of  the  parents,  if  there  is  a 
difference  between  the  two. 

(x)  "Parent"  means  a  parent,  a 
guardian,  or  person  acting  as  a  parent  of 
a  child,  or  a  surrogate  parent  who  has 
been  appointed  in  accordance  with 
§  45.56.  The  term  "parent"  is  defined  to 
include  persons  acting  in  the  place  of  a 
parent  such  as  a  grandmother  or  step- 


parent with  whom  a  child  Uves,  as  well 
as  persons  who  are  legally  responsible 
for  a  child's  welfare. 

(y)  "Parental  Consent"  means:  (1)  that 
the  parent  has  been  fully  informed  of  all 
information  relevant  to  the  activity  for 
which  consent  is  sought,  in  his  or  her 
native  language,  or  other  mode  of 
communication;  (2)  the  parent 
understands  and  agrees  in  writing  to  the 
carrying  out  of  the  activity  for  which  his 
or  her  consent  is  sought,  and  the  consent 
describes  that  activity  and  lists  the 
records  (if  any)  which  will  be  released 
and  to  whom;  and  (3)  the  parent 
understands  that  the  granting  of  consent 
is  voluntary  on  the  part  of  the  parent 
and  may  be  revoked  at  any  time. 

(z)  "Parent  counseling  and  training" 
means  assisting  parents  in 
understanding  the  special  needs  of  their 
child  and  providing  parents  with 
information  about  child  development. 

(aa)  "Physical  education"  means  the 
development  of  physical  and  motor 
fitness;  fundamental  motor  skills  and 
patterns;  skills  in  aquatics,  dance, 
individual,  and  group  games  and  sports. 
The  term  includes  special  physical 
education,  adaptive  physical  education, 
movement  education  and  motor 
development. 

(bb)  "Related  services"  means 
transportation  and  such  developmental, 
corrective,  and  other  supportive  services 
as  are  required  to  assist  a  handicapped 
child  to  beneHt  from  special  education 
and  includes  speech  pathology  and 
audiology,  psychological  services, 
physical  and  occupational  therapy, 
recreation,  early  identification  and 
assessment  of  disabilities  in  children, 
counseling  services,  and  medical 
services  for  diagnostic  or  evaluation 
purposes.  The  term  also  includes  school 
health  services,  social  work  services  in 
schools,  and  parent  counseling  and 
training. 

(cc)  "School"  means  educational  or 
residential  centers  operated  by  or  under 
contract  with  the  Bureau  of  Indian 
Affairs  offering  services  to  Indian 
students  under  the  authority  of  a  local 
school  board  and  the  direction  of  the 
school  supervisor.  A  school  may  be 
located  on  more  than  one  physical  site. 
The  term  "school",  unless  otherwise 
specified,  is  meant  to  encompass  day 
schools,  boarding  schools,  cooperative 
schools,  and  contract  schools  as  those 
terms  are  commonly  used.  The  term 
"school"  shall  also  encompass  private 
schools,  facilities,  and  institutions,  with 
which  the  Bureau  of  Indian  Affairs  may 
contract  for  services  to  handicapped 
Indian  children. 

(dd)  "Section  504"  means  section  504 
of  the  Rehabilitation  Act  of  1973,  29 
U.S.C.  794. 


(ee)  "Special  education"  means 
specially  designed  instruction,  at  no  cost 
to  the  parent,  to  meet  the  unique  needs 
of  a  handicapped  child,  including 
classroom  instruction,  instruction  in 
physical  education,  home  instruction, 
and  instruction  in  hospitals  and 
institutions. 

(ff)  "Special  education  coordinator" 
means  the  qualified  employee  of  an 
Area/Agency  responsible  for  ensuring 
that  all  requirements  of  this  part  are 
complied  with  by  the  schools  within  the 
jurisdiction  of  the  Area/Agency. 

(gg)  "Supervisor"  or  "school 
supervisor"  means  the  individual  in  the 
position  of  authority  at  any  school. 

(hh)  "Tribally  operated  contract 
school"  means  a  school  (other  than  a 
public  school)  which  is  financially 
assisted  under  a  contract  with  the 
Bureau. 

(ii)  "Vocational  education"  means 
organized  educational  programs  which 
are  directly  related  to  the  preparations 
of  hidividuals  for  paid  or  unpaid 
employment,  or  for  additional 
preparation  for  a  career  requiring  other 
than  a  baccalaureate  or  advanced 
degree. 

Subpart  B — Identification  and 
Evaluation  of  Handicapped  Children 

§45.11     CliUdfind. 

Each  Agency  must  insure  that  every 
child  within  its  jurisdiction  between  die 
ages  of  birth  and  twenty-two  years  who 
is  suspected  of  being  handicapped  and 
in  need  of  special  education  and  related 
services  is  identified  and  located.  A 
formal  child  find  effort  must  be 
conducted  at  least  once  each  school 
year  and  must  include  procedures  to 
identify  children: 

(a)  Enrolled  in  a  regular  education 
program  operated  by  the  schools  of  the 
Agency; 

(b)  Enrolled  in  a  pre-school  or  day- 
care program  on  or  near  the  reservation; 
or 

(c)  Currently  out-of-school,  including 
dropouts  but  excluding  children  who 
have  graduated  or  otherwise 
successfully  completed  programs. 
Schools  shall  conduct  child  find 
activities  for  in-school  identification  as 
described  in  §  45.12. 

§  45. 1 2    Child  find— elements. 

Each  Agency  shall: 

(a)  Conduct  &  formal  community 
survey  through  any  effective  method  to 
identify  children  of  all  ages  who  may  be 
in  need  of  special  education  and  related 
services. 

(b)  Regularly  present  or  distribute 
child  find  information  at  tribal 
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government  or  agency  meetings,  tribal 
fairs,  chapter/district  meetings,  etc. 

(c)  Establish  a  system  of  in-school 
identification  by  which  each  local 
school  supervisor  or  designee  refers 
children  whose  academic  performance, 
attendance,  or  other  behavior  indicates 
the  possibility  of  a  handicapping 
condition  for  an  individual  evaluation. 

(d)  Establish  a  procedure  by  which 
child  identification  data  is  regularly 
collected  from  the  Indian  Health 
Service,  local  Headstart  programs,  day 
care  facilities,  group  homes,  local  public 
and  non-public  schools,  the  state 
education  agency  (of  the  state  in  which 
the  Agency  is  located),  tribal  agencies 
and/or  organizations  and  any  other 
appropriate  education,  health,  welfare 
or  social  service  organization  in  the 
community  served  by  the  Agency.  A 
formal  procedure  for  the  exchange  of 
information  between  the  State 
Organizational  Unit  conducting  the 
"Early  Periodic  Screening,  Diagnosis 
and  Treatment  Program"  (mandated  by 
Title  XIX  of  the  Social  Security  Act)  for 
the  state  in  which  the  school  is  located 
and  the  Agency  in  which  the  school  is 
located  shall  be  established  within  180 
days  from  the  effective  date  of  this  part. 

(e)  Publish  public  information  articles 
and  programs  in  local  media,  including 
announcements  of  times,  dates,  and 
places  of  free  orientation  workshops 
and  free  screening. 

(f)  Initiate  annual  community-wide 
communication  to  all  parents  of  school 
age  children  which  describes  the  special 
education  program.  Such  communication 
shall  emphasize  the  availability  of 
programs  and  services  for  school  age 
children. 

§45.13    Register  of  children. 

Each  school  shall  maintain 
information  on  each  handicapped  child 
enrolled  in  the  program.  All  information 
collected  and  maintained  must  be  kept 
in  accordance  with  the  confidentiality 
requirements  of  Pub.  L.  94-142  and  the 
Privacy  Act. 

§  45.14    General  entry  screening. 

Each  school  shall  participate  in  a 
screening  program  for  all  newly  enrolled 
children  and  children  who  have  not 
previously  been  screened  in  the  school. 
Such  screening  shall  be  conducted  by 
the  school  in  order  to  identify  those 
children  who  should  be  referied  for  a 
full  individual  evaluation.  The  general 
entry  screening  shall  consist  of  the 
following  elements,  appropriately 
adapted  for  use  with  children  of  his/her 
particular  age.  This  screening  must  be 
completed  within  thirty  (30)  days  of  the 
child's  enrollment  and  include  af  a 
minimum: 


(a)  An  appropriate  vision  screening; 

(b)  An  appropriate  hearing  screening; 
(cj  A  screening  of  the  child's  primary 

language  skills; 

(d)  The  administration  by  a  classroom 
teacher  of  a  general  screening 
instrument  (i.e..  rating  scale)  to  provide 
information  regarding: 

(1)  Current  academic  performances, 

(2)  Social  and  emotional  behavior, 

(3)  Gross  motor  skills. 

(4)  Fine  motor  skills. 

(5)  Any  observable  health  problems, 
and 

(6)  The  teachers  impression  of  the 
need  for  additional  assessment. 

§  45. 1 5    Periodic  sctiool  screening 

(a)  At  a  minimum,  schools  must 
annually  screen  all  students  enrolled  in 
odd  numbered  grades  (i.e.,  first,  third, 
fifth,  seventh,  ninth  and  eleventh 
grades)  within  the  first  thirty  (30)  days 
of  enrollment. 

(b)  For  schools  using  a  non-graded 
system,  the  screening  must  occur  every 
other  year,  beginning  with  the  first  level 
of  enrollment  at  the  school.  The  periodic 
school  screening  must  meet  the 
requirements  set  forth  in  S  45.14. 
Nothing  in  this  part  exempts  newly 
enrolled  students  in  even  numbered 
grades,  kindergarten,  or  pre-school  from 
being  screened  as  required  in  §  45.14. 

§  45.16    Screening  personnel. 

The  school  shall  utilize  personnel  who 
are  trained  to  do  the  specific  screening 
which  is  being  performed. 

§45.17    Screening  results  and  referrals. 

The  school  supervisor  or  designee 
shall  review  all  results  obtained  through 
the  screening  procedures  indicated  in 
§  45.14-15  with  the  classroom  teacher  as 
a  team  within  ten  (10)  days  of 
completion  of  this  screening  and 
determine  if  an  individual  evaluation  is 
warranted. 

(a)  Upon  the  determination  that  an 
individual  evaluation  is  needed,  the 
school  supervisor  or  designee  shall 
within  twenty  (20)  days  complete  the 
following: 

(1)  Inform  the  parents  of  the  screening 
results  and  the  recommendations  of  the 
team. 

(2)  Explain  parental  rights  as  required 
in  9  45.51  to  the  parents. 

(3)  Obtain  parental  consent  to  perform 
an  individual  evaluation. 

(4)  When  parental  consent  for  an 
individual  evaluation  is  obtained  a 
formal  referral  must  be  prepared 
according  to  procedures  established  by 
the  Agency  Special  Education 
Coordinator  in  consultation  with  the 
school  supervisor.  The  referral  shall  be 


fowarded  to  the  appropriate  personnel 
for  action. 

(b)  Should  parental  consent  be  denied, 
possible  alternatives  to  formal 
evaluation  such  as  modifications  to  the 
regular  classroom  program  must  be 
considered  and  discussed  with  the 
parent  and  classroom  teacher  prior  to 
implementing  due  process  procedures  as 
provided  in  S  45.58.  The  discussion 
required  in  this  part  must  be  held  within 
five  (5)  days  of  formal  denial  of  consent 
and  any  modifications  agreed  upon  must 
be  implemented  within  thirty  (30)  days. 
If  no  agreement  can  be  reached  through 
these  "conciliation"  measures  the  due 
process  procedures  in  S  45.58  should  be 
considered. 

(c)  Nothing  in  this  part  is  to  be 
interpreted  as  prohibiting  the  child's 
parent,  teacher  or  school  administrator 
fi'om  referring  a  child  for  an  individual 
evaluation  should  they  feel  that  an 
evaluation  is  needed  regardless  of  the 
screening  cycle. 

(d)  Screening  scales  completed  on 
children  must  be  kept  in  the  child's 
cumulative  file  until  the  succeeding 
scale  is  completed.  If  a  child  is  placed  in 
a  Special  Education  Program,  the 
screening  results  will  then  become  a 
part  of  the  child's  handling  file.  The 
child,  once  placed,  will  become  exempt 
from  the  screening  procedures 
conducted  thereafter. 

§  45.18    Individual  evaiuatkms. 

(a)  An  individual  evaluation  must  be 
conducted  after  receiving  parental 
consent  when: 

(1)  The  child  is  referred  based  on  the 
screening  results,  or 

(2)  Requested  by  the  parent,  teacher 
or  administrator  in  writing. 

(b)  A  student  must  be  re-evaluated 
when: 

(1)  A  disagreement  occurs  between 
the  school  and  parent  regarding  a 
change  of  placement  from  one  program 
to  another  (i.e.,  full-time  special 
education  to  regular  classroom,  part- 
time  special  education  to  regular 
classroom,  etc.). 

(2)  A  change  is  proposed  for  the 
identification  of  a  student's 
handicapping  condition  to  a  different 
condition  (i.e..  seriously  emotionally 
disturbed  to  specific  learning  disabled, 
mentally  retarded  to  specific  learning 
disability,  etc.). 

(3)  A  child  is  currently  enrolled  in  a 
special  education  program  and  the  last 
evaluation  was  administered  three  years 
ago.  or 

(4)  Requested  by  the  parent 
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9  45.19    Evaluation  procadur**. 

Procedures  for  selecting  testing  and 
evaluation  materials  and  procedures 
developed  for  the  purpose  of  evaluation 
and  placement  of  handicapped  children 
will  not  be  racially  or  culturally 
discriminatory.  Materials  or  procedures 
shall  be  provided  and  administered  in 
the  child's  native  [primary)  language  or 
mode  of  communication  unless  it  is 
clearly  not  feasible  to  do  so.  No  single 
procedure  shall  be  the  sole  criterion  for 
determining  an  appropriate  educational 
program  for  a  child.  Assessment 
instnmients  should  be  selected  on  a 
child-by-child  basis.  Assessments  must 
be  reported  in  such  a  manner  as  to 
indirate  present  levels  of  the  child's 
performance,  to  determine  the  need  for 
special  education  and  related  services. 
Based  on  the  individual  needs  of  the 
child,  additional  8]}ecialized 
assessments  may  be  required. 

Assessment  reports  should  contain  a 
summary  of  the  diagnosis  and  speciHc 
educational  recommendations  for 
remediation.  Assessment  of  a 
handicapped  child  will  be  multi- 
disciplinary,  in  order  to  provide  a 
comprehensive  view  of  the  child  from 
the  perspective  of  the  school,  home,  and 
community. 

(a)  For  the  purposes  of  non- 
discriminatory testing  and  evaluation 
practices,  the  following  shall  apply: 

(1)  Assessment  instruments  shall  be 
appropriately  adapted  when  used  with 
children  of  impaired  sensory,  physical, 
or  speaking  skills  and  such  adaptation 
shall  consider  each  child's  age  and 
socio-economic  and  cultural 
background. 

(2)  Specialists  implementing 
evaluation  procedures  must  be  familiar 
with  local,  cultural,  language,  and  social 
patterns  and  practices. 

(3)  Interpretors,  in  the  native  language 
and/or  sign  language  may  be  used 
throughout  all  phases  of  the  evaluation. 

(4)  Communication  with  parents  and 
the  child  shall  be  in  the  native  language 
of  the  home  (through  the  use  of  an 
interpretor]  unless  the  English  language 
is  well  understood  by  the  parents, 
gi^ardians,  or  child. 

(5)  Local  community  norms  shall  be 
considered  when  norm  referenced  tests 
are  used. 

(6)  Criterion  referenced  instruments 
should  be  used. 

(7)  Developmental  checklist(s)  should 
be  used  where  appropriate. 

(8)  Instruments  shall  be  administered 
only  by  trained  personnel  and  according 
to  the  producer's  instructions. 

(9)  Instruments  shall  assess  specific 
abilities,  not  merely  produce  a  single  IQ 
score. 


(10)  No  one  result  shall  determine 
placement. 

(b)  Assessment  instruments  should  be 
adapted  in  accordance  with  the 
producers  instructions  to  meet  the 
individual  needs  of  the  child  being 
evaluated.  This  requires  that: 

(1)  Instruments  be  adapted  according 
to  age,  socioeconomic,  and  cultural 
background  of  each  child  before  or 
during  a  child's  evaluation. 

(2]  Instruments  be  adapted  for 
children  with  perceptual  problems  either 
before  or  during  an  evaluation. 

(c)  Evaluation  shall  be  conducted  in 
educationally  related  areas  to  verify  a 
child's  suspected  need  for  special 
education.  Evaluations  shall  be 
accomplished  through  coordination  with 
the  school  supervisor  and  the  Agency 
Special  Education  Coordinator  when 
appropriate. 

(d)  An  assessment  by  a  psychologist 
shall  be  provided  when  appropriate  to 
the  child's  needs.  Such  as8e8sn>ent  may 
include: 

(1)  An  individually  appropriate 
psychological  examination  culminating 
in  specific  recommendations,  based 
upon  the  child's  developmental  and 
social  history. 

(2)  Observation  of  the  child  in  familiar 
surroundings,  such  as  a  classroom  or 
home.    - 

(3]  Inventory  of  sensory,  motor, 
language,  perceptual,  attentional, 
cognitive,  affective,  attitudinal,  self- 
image,  interpersonal,  behavioral, 
interest  and  vocational  factors,  in  regard 
to  the  child's  maturity,  integrity  and 
interaction  with  the  educational  and/or 
home  context. 

(e)  An  assessment  by  a  nurse,  social 
worker,  or  a  counselor  shall  be  provided 
when  appropriate  for  the  child.  Such 
assessment  of  pertinent  family  history 
and  home  situation  factors  shell  include: 

(1)  A  description  of  pertinent  family 
history  and  individual  developmental 
history  and  estimates  of  adaptive 
behavior  at  home  in  the  neighborhood 
and  in  local  peer  groups. 

(2)  Estimates  of  adaptive  behavior 
shall  be  based  to  the  greatest  possible 
degree  on  information  obtained  by 
direct  observation  or  interview  of  the 
child  and/or  parent  in  the  neighborhood 
setting. 

(f)  Each  qualified  specialist  providing 
an  assessment  component  shall  give  the 
child  a  profeasionally  sound,  complete 
and  suitable  individualized  examination 
or  assessment  in  the  context  of  the 
child's  physical,  developmental,  social 
and  educational  history  and  current 
circumstances. 

(g)  Individual  evaluations  shall  be 
conducted  on  a  child  unless  there  are 
written  and  documented  reasons 


determined  on  an  individual  basis,  for 
waiving  evaluations.  Acceptable 
reasons  may  include  but  are  not  limited 
to  circumstances  where: 

(1)  The  parents  refuse  to  permit  an 
evaluation. 

(2)  The  parents  arrange  for  an 
equivalent  evaluation  of  their  child  by  a 
qualified  professional. 

(3)  An  equivalent  evaluation  has  been 
completed  within  the  past  three  (3) 
years. 

§45^    Individual  avatuation  obiectivas. 

The  objectives  of  an  individual 
evaluation  are  to: 

(a)  Determine  where  a  child  is 
handicapped; 

(b)  Diagnose  and  evaluate  the  nature 
and  extent  of  the  effect  of  such 
impairment  or  condition  on  the 
educational  performance  of  the  child; 
and 

(c)  Assess  the  need  for  special 
education  and  related  services  and  to 
recommend  intervention  strategies. 

§  45.21     Formation  of  multHllaclpUnary 
avaluation  taama. 

(a)  The  school  supervisor  will  be 
responsible  for  the  overall  conduct  of 
the  individual  evaluation  and  shall 
collect  and  review  all  pertinent 
information  regarding  the  child  to  be 
evaluated. 

(b)  The  Special  Education  Coordinator 
shall  coordinate  through  the  school 
supervisor,  the  selection  of  a  multi- 
disciplinary  evaluation  team  for  the 
conduct  of  the  evaluation. 

§  45.22    Composition  of  Muttt-dlscipllnary 
evaluation  taama. 

The  multi-disciplinary  evaluation 
team  shall  be  composed  of  qualified 
persons  appropriate  to  complete  an 
assessment  of  the  suspected  disability. 
In  all  cases  the  classroom  teacher  (or 
other  instructional  staff  member) 
familiar  with  the  child  and  a  person 
knowledgeable  with  respect  to  the 
suspected  disability  must  be  included  on 
the  team. 

§  45.23    Content  of  Individual  cvaiuationa. 

Each  individual  evaluation  must 
include: 

(a)  An  assessment  of  the  child's 
educational  status  which  includes: 

(1)  A  history  of  the  child's  prior 
evaluations. 

(2)  A  statement  of  the  child's 
attendance  pattern  to  include  schools 
attended  and  average  daily  attendance 
in  prior  years. 

(3J  An  educational  history  including: 
(i)  The  child's  academic  grades, 
(ii)  The  child's  achievement  and 
aptitude  test  scores  and  a  statement  of 
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the  child's  current  academic  standing  or 
school  readiness. 

(iii)  Previous  educational  strategies 
used  to  remediate  the  child's 
educational  need. 

(iv)  A  statement  of  the  child's  social 
relations  with  groups,  peers,  and  adults 
based  on  classroom  and  teacher 
observations. 

(v)  A  description  of  the  child's 
academic  strengths  that  promote 
learning. 

(vi)  A  description  of  the  child's 
physical  limitations  and  behavior  that 
inhibit  learning. 

(vii)  A  statement  of  the  child's 
attentional  capacity  and  conmiuni cation 
skills. 

(b)  A  health  assessment  which 
includes: 

(1)  Present  and  past  medical  review. 

(2)  Physical  examination. 

(3)  Current  existing  medical 
conditions  and  prescribed  treatment(s]. 

(c)  An  assessment  by  a  psychologist, 
including  an  individual  psychological 
examination  culminating  in  speciHc 
recommendations,  as  contained  in 

S  45.19. 

(d)  Children  who  have  a  speech 
impairment  as  their  primary  handicap 
may  not  need  a  complete  battery  of 
assessments  (e.g.,  psychological, 
physical,  or  adaptive  behavior]. 
However,  a  qualified  speech-language 
pathologist  will: 

(1)  Evaluate  each  speech  impaired 
child  using  procedures  that  are 
appropriate  for  the  diagnosis  and 
appraisal  of  speech  and  language 
disorders,  and 

(2)  Where  necessary,  make  referrals 
for  additional  assessments  needed  to 
make  an  appropriate  placement 
decision.  For  example,  if  a  child  is 
suspected  of  being  seriously  emotionally 
disturbed,  the  child  should  be  evaluated 
by  either  a  clinical  psychologist  or  a 
psychiatrist. 

§4&24    TMt  administration. 

Agencies  shall  insure,  at  a  minimum, 
that: 

(a)  Tests  and  other  evaluation 
materials: 

(1)  Are  provided  and  administered  in 
the  child's  native  language  or  other 
mode  of  communication,  unless  it  is 
clearly  not  feasible  to  do  so; 

(2)  Have  been  validated  for  the 
specific  purpose  for  which  they  are 
used;  and 

(3)  Are  administered  by  trained 
personnel  in  conformance  with  the 
instructions  provided  by  their  producer; 

(b)  Tests  and  other  evaluation 
materials  include  those  tailored  to 
assess  specific  areas  of  educational 
need  and  not  merely  those  which  are 


designed  to  provide  a  single  general 
intelligence  quotient; 

(c)  Tests  are  selected  and 
administered  so  as  best  to  ensure  that 
when  a  test  is  administered  to  a  child 
with  impaired  sensory,  manual,  or 
speaking  skills,  the  test  results 
accurately  reflect  the  child's  aptitude  or 
achievement  level  or  whatever  other 
factors  the  test  purports  to  measiue 
rather  than  reflecting  the  child's 
impaired  sensory,  manual,  or  speaking 
skills  (except  where  those  skills  are  the 
factors  which  the  test  purports  to 
measure); 

(d)  No  single  procedure  is  used  as  the 
sole  criterion  for  determining  an 
appropriate  educational  program  for  a 
child; 

(e)  The  child  is  assessed  in  all  areas 
related  to  the  suspected  disability, 
including,  where  appropriate,  health, 
vision,  hearing,  social  and  emotional 
status,  general  intelligence,  academic 
performance,  commimicative  status,  and 
motor  abilities; 

(f)  Tests,  to  the  greatest  extent 
possible,  are  free  from  racial,  cultural 
and  sexual  bias;  and 

(g)  Determinations  of  mental 
retardation  are  based  on  an  assessment 
of  a  variety  of  factors  including  adaptive 
behavior  and  past  and  current 
development  activities  (e.g..  indices  or 
manifestations  of  social,  intellectual, 
adaptive,  verbal,  motor,  language, 
emotional  and  self-care  development  for 
age). 

§45.25    Location  of  avirfiMtion. 

(a)  The  evaluation  shall  take  place  in 
the  school  or  at  another  facility  which  is 
jointly  approved  by  the  child's  parents 
and  school  officials. 

(b)  When  a  child  has  been  referred  for 
an  evaluation  and.  at  the  time  of  such 
referral,  such  child  is  in  a  hospital  or  is 
otherwise  living  away  from  home,  the 
Agency  shall  make  appropriate 
arrangements  fpr  the  provision  of  the 
evaluation. 

§  45.26    IMultl-dlsciplinsry  avaiuatton  team  ^ 
procedures. 

(a)  Each  individual  evaluation  must  be 
completed,  with  full  attention  to  its 
comprehensiveness  and  thoroughness, 
within  thirty  days  from  the  date  of 
written  parental  consent.  An  extension 
of  time  of  thirty  additional  days  may  be 
approved  in  writing  by  the  Agency 
Superintendent  for  Education  after 
written  documentation  by  the  school 
that  unusual  circumstances  exist 
preventing  completion  of  the  individual 
evaluation  in  the  speciHed  time.  No 
more  than  one  extension  may  be 
approved  in  connection  with  a  single 


individual  evaluation  unless  approved 
in  writing  by  the  Director,  or  designee. 

(b)  The  comprehensive  assessment 
must  reflect  a  compilation  of 
information  drawn  from  different 
assessment  sources.  Tlie  depth  of  the 
assessment  in  each  area  will  vary  based 
on  the  initial  review  of  screening 
information  conducted  by  the  school 
supervisor. 

(c)  The  Special  Education  Coordinator 
is  responsible  for  ensuring  that  full  and 
complete  records  of  information 
collected  or  generated  in  connection 
with  an  individual  evaluation  are 
maintained.  A  report  setting  forth  a  full 
written  explanation  of  the  Hndings  and 
the  recommendations  made  by  the 
multi-disciplinary  evaluation  team  mast 
be  prepared.  The  report  must  include: 

(1)  A  description  of  the  child's  present 
level  of  functioning; 

(2)  A  description  of  the  needs  of  the 
child  in  rank  order  of  importance; 

(3)  A  recommendation  of  die  types  of 
services  which  should  be  provided  for 
each  listed  need; 

(4)  A  written  summary  of  the 
procedures  employed,  the  results,  and 
the  diagnostic  impression; 

(5)  A  proposed  date  for  the  review  of 
the  child's  progress  prior  to  the  review 
required  in  S  45.38,  if  such  assessment 
so  indicates;  and 

(6)  Criteria  by  which  at  that  time,  the 
effectiveness  of  the  child's  program  may 
be  determined. 

(d)  Each  member  of  the  multi- 
disciplinary  evaluation  team  shall 
certify  in  writing  whether  the  report 
prepared  by  the  team  reflects  his  or  her 
conclusions,  and  if  not,  shall  submit  a 
separate  statement  presenting  his  or  her 
conclusions.  The  report  must  be 
prepared  no  later  than  fifteen  (15)  days 
after  completion  of  the  evaluation. 

(e)  Members  of  the  multi-disciplinary 
evaluation  teams  must  be  responsible 
for  all  aspects  of  the  individual 
evaluation  including:  the  selection; 
administration  and  interpretation  of 
evaluation  materials;  the  collection  of 
all  appropriate  social  and  cultural 
background  and  adaptive  behavior 
information  related  to  each  evaluation; 
and  the  confidentiality  of  information 
collected  during  the  individual 
evaluation. 

§  45.27    Emergency  evaluation  and 
placement 

(a)  Where  a  child  demonstrates 
docimiented  instances  of  dangerously 
assaultive  or  self-abusive  behavior,  the 
school  supervisor  may  approve  a 
temporary  change  in  placement  (i.e.,  to  a 
special  education  setting  other  than  the 
regular  classroom)  on  an  emergency 
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basis.  The  school  supervisor  shall 
immediately  notify  the  Special 
Education  Coordinator  of  the  placement. 
The  Agency  shall  no  later  than  the 
following  day  determine  the 
appropriateness  of  the  placement  and 
initiate  the  evaluation  process. 

(b)  The  parent  shall  be  informed 
immediately  of  the  child's  behavior  and 
shall  participate  (if  possible  within  the 
constraints  of  time)  in  the  emergency 
placement  decision  and  consent  for 
evaluation  wall  be  obtained. 

(c)  An  individual  evaluation  must  be 
completed  within  fifteen  days  of  the 
emergency  placement.  Procedures  as 
outlined  in  §  45.23  must  be  followed.  A 
fmal  placement  determination,  made  by 
the  lEP  committee,  must  be  made  within 
five  (5)  days  following  completion  of  the 
individual  evaluation. 

§  45.28    Indepentient  educational 
evaluation. 

(a)  The  parents  of  a  handicapped 
child  have  the  right  under  this  part  to 
obtain  an  independent  educational 
evaluation  of  the  child,  subject  to 
paragraphs  (b)  through  (e)  of  this 
section.  Each  school/Agency  shall 
provide  to  parents,  on  request, 
information  about  where  an 
independent  educational  evaluation 
may  be  obtained. 

(b)  A  parent  has  the  right  to  an 
independent  education  evaluation  at 
public  expense  if  the  parent  disagrees 
with  an  evaluation  obtained  by  the 
school  or  Agency.  However,  the  school 
or  Agency  may  initiate  a  hearing  in 
accordance  with  the  procedures  of  this 
part  to  show  that  its  evaluation  is 
appropriate.  If  the  final  decision  is  that 
the  evaluation  is  appropriate,  the  parent 
still  has  the  right  to  an  independent 
educational  evaluation,  but  not  at  school 
expense. 

(c)  If  the  parent  obtains  an 
independent  educational  evaluation  at 
private  expense,  the  results  of  the 
evaluation:  ~ 

(1)  Must  be  considered  by  the  school 
in  any  decision  made  with  respect  to  the 
provision  of  a  free  appropriate  public 
education  to  the  child:  and 

(2)  May  be  presented  as  evidence  at  a 
hearing  regarding  that  child. 

(d)  If  a  hearing  officer  requests  an 
independent  educational  evaluation  as 
part  of  a  hearing,  the  cost  of  the 
evaluation  must  be  at  school  or  Agency 
expense. 

(e)  Whenever  an  independent 
evaluation  is  at  school  or  Agency 
expense,  the  criteria  under  which  the 
evaluation  is  obtained,  including  the 
location  of  the  evaluation  and  the 
qualifications  of  the  examiner,  must  be 
the  same  as  the  criteria  which  the  school 


or  Agency  uses  when  it  initiates  an 
evaluation. 

§  45.29    Addittonal  procedures  for 
evaluating  apeciflc  learning  disablHtte*. 

(a)  In  evaluating  a  child  suspected  of 
having  a  specific  learning  disability,  in 
addition  to  the  requirements  of  §  45.22, 
each  Agency  shall  include  on  the  multi- 
disciplinar>'  evaluation  team: 

(1)  The  child's  regular  teacher;  or 

(2)  If  the  child  does  not  have  a  regular 
teacher,  a  regular  classroom  teacher 
qualified  to  teach  a  child  of  his  or  her 
age:  or 

(3)  For  a  child  of  less  than  school  age. 
an  individual  qualified  to  teach  a  child 
of  his  or  her  age:  and 

(4)  At  least  one  person  qualified  to 
conduct  individual  diagnostic 
examinations  of  children,  such  as  a 
school  psychologist,  speech-language 
pathologist,  or  remedial  reading  teacher. 

(b)  At  least  one  team  member  other 
than  the  child's  regular  teacher  shall 
observe  the  child's  academic 
performance  in  the  regular  classroom 
setting.  (In  the  case  of  a  child  of  less 
than  school  age  or  out  of  school,  a  team 
member  shall  observe  the  child  in  an 
environment  appropriate  for  a  child  of 
that  age.) 

(c)  The  team  may  determine  that  a 
child  has  a  specific  learning  disability  if: 

(1)  The  child  does  not  achieve 
commensurate  with  his  or  her  age  and 
ability  levels  in  one  or  more  of  the  areas 
listed  in  paragraph  (c)(2)  of  this  section, 
when  provided  with  learning 
experiences  appropriate  for  the  child's 
age  and  ability  levels;  and 

(2)  The  team  finds  that  a  child  has  a 
severe  discrepancy  between 
achievement  and  intellectual  ability  in 
one  or  more  of  the  following  areas: 

(i)  Oral  expression; 

(ii)  Listening  comprehension: 

(iii)  Written  expression: 

(iv)  Basic  reading  skill; 

(v)  Reading  comprehension; 

(vi)  Mathematics  calculation;  or 

(vii)  Mathematics  reasoning. 

(d)  The  multi-disciplinary  team  may 
not  identify  a  child  as  having  a  specific 
learning  disability  if  the  severe 
discrepancy  between  ability  and 
achievement  is  primarily  the  result  of: 

(1)  A  visual,  hearing,  or  motor 
handicap; 

(2)  Mental  retardation: 

(3)  Emotional  disturbance:  or 

(4)  Environmental,  cultural  or 
economic  disadvantage. 

(e)  The  multi-disciplinary  team  shall 
prepare  a  written  report  of  the  results  of 
the  evaluation.  The  report  must  include 
a  statement  of: 

(1)  Whether  the  child  has  a  specific 
learning  disability; 


(2)  The  basis  for  making  the 
determination; 

(3)  The  relevant  behavior  noted  during 
the  observation  of  the  child; 

(4)  The  relationship  of  that  behavior 
to  the  child's  academic  functioning; 

(5)  The  educationally  relevant  medical 
findings,  if  any: 

(6)  Whether  there  is  a  severe 
discrepancy  between  achievement  and 
ability  which  is  not  correctable  without 
special  education  and  related  services; 
and 

(7)  The  determination  of  the  team 
concerning  the  effects  of  environmental, 
cultural,  or  economic  disadvantage. 

(f)  Each  team  member  shall  certify  in 
writing  whether  the  report  refiects  his  or 
her  conclusion.  If  it  does  not  reflect  his 
or  her  conclusion,  the  team  member 
must  submit  a  separate  statement 
presenting  his  or  her  conclusions.  The 
report  must  be  prepared  no  later  than 
fifteen  (15)  days  after  completion  of  the 
evalution. 

Subpart  C— Provision  of  Special    ■ 
Education  and  Related  Services 

§  45.30    Free  appropriate  public  education. 

(a)  Each  BIA  funded  or  operated 
school  must  ensure  that  a  free 
appropriate  public  education  is  provided 
to  every  handicapped  Indian  child 
enrolled  in  the  school  between  the  ages 
of  five  (5)  and  twenty-one  (21)  years. 

(b)  An  appropriate  education  is  one 
which  meets  the  needs  of  a  handicapped 
child  as  set  forth  in  the  individual 
education  program  in  the  least 
restrictive  educational  setting.  An 
appropriate  education  involves  the 
provision  of  regular  education,  special 
education  and  related  aids  or  services 
and  may  include  pre-school.  elementary 
school,  or  secondary  school  education. 

(c)  The  provision  of  a  free  education  is 
the  provision  of  educational  and  related 
services  without  cost  to  the  child  (or 
parents),  except  for  those  fees  that  are 
imposed  on  a  non-handicapped  child, 
and  may  consist  of  the  provision  of  free 
services  or  the  payment  of  the  costs  of 
the  program.  Transportation  must  be 
provided  in  order  to  assure  access  of 
persons  to  services. 

§  45.31    Individualized  education  |iyt>gram 
(lEP). 

If,  as  a  result  of  the  determination  of  a 
multi-disciplinary  team,  a  child  is 
diagnosed  as  being  handicapped  and  in 
need  of  special  education  and  related 
services,  schools  are  required  to  develop 
an  lEP  within  thirty  (30)  days  from  the 
date  of  receipt  of  the  written  individual 
evaluation  report.  The  IE?  shall  set  forth 
the  approach  which  will  be  taken  to 
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ensure  that  the  child  will  be  provided  a 
free,  appropriate  education. 

§  4S.32    Content  of  indfvtdualized 
•ducatlon  program  (lEP). 

At  a  minimum,  the  lEP  must  contain: 

(a)  A  statement  of  the  child's  present 
levels  of  educational  performance; 

(b)  A  statement  of  annual  goals, 
including  short  term  instructional 
objectives; 

(c)  A  statement  of  the  specific  special 
education  and  related  services  to  be 
provided  to  the  child,  and  the  extent  to 
which  the  child  will  be  able  to 
participate  in  regular  education 
progams; 

(d)  The  projected  dates  for  initiation 
of  services  and  the  anticipated  duration 
of  the  services; 

(e)  Appropriate  objective  criteria  and 
evaluation  procedures  and  schedules  for 
determining,  on  at  least  an  annual  basis, 
whether  the  short  term  instructional 
objectives  are  being  achieved; 

(f)  A  description  of  the  nature  and 
duration  of  physical  education  services 
to  be  provided  to  the  child;  and 

(g)  A  statement  that  all  services 
recommended  by  the  multi-disciplinary 
team  are  being  provided,  or  if  all 
recommended  services  are  not  provided, 
a  justification  for  the  exclusion  of  the 
services. 

§  45.33    Individualized  education  program 
(lEP)  development 

(a)  Overall  responsibility  for  the 
development  of  each  lEP  rests  with  the 
school  supervisor. 

(b)  The  lEP  shall  be  developed  by  a 
committee  which  shall  hold  at  least  one 
meeting  and  includes  among  its 
members  the  following: 

(1)  The  School  Supervisor,  or  designee 
(who  shall  chair  the  committee)  other 
than  the  child's  teacher,  who  is  qualified 
to  provide  or  supervise  the  provision  of 
special  education; 

(2)  The  child's  teacher  and/or  other 
relevant  instructional  staff; 

(3)  One  or  both  of  the  child's  parents; 

(4)  The  child,  where  appropriate;  and 

(5)  Other  individuals  at  the  discretion 
of  the  parent.  Agency,  or  school. 

(c)  For  a  handicapped  child  who  has 
been  evaluated  for  the  first  time,  the 
Agency  shall  insure: 

(1)  That  a  member  of  the  evaluation 
team  participates  in  the  meeting;  or 

(2)  That  the  representative  of  the 
school,  the  child's  teacher,  or  some  other 
person  is  present  at  the  meeting,  who  is 
knowledgeable  about  the  evaluation 
procedures  used  with  the  child  and  is 
familiar  with  the  results  of  the 
evaluation. 

(d)  Upon  receiving  written  application 
from  the  school,  the  Agency 
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Superintendent  for  Education  may  allow 
the  school  to  postpone  the  development 
of  an  initial  lEP  to  the  beginning  of  a 
new  school  year,  if  the  written 
evaluation  report  is  completed  within 
fifteen  (15)  days  of  the  end  of  the  current 
school  year  and,  if  the  Agency 
Superintendent  for  Education 
determines  that  an  IE?  need  not  be 
implemented  during  the  summer. 

(e)  Schools  must  prepare  a  progress 
report  related  to  the  instructional 
objectives  specified  in  the  lEP  for  each 
handicapped  child  and  must  include  it 
with,  or  in  lieu  of  the  grading  report 
prepared  by  the  school  for  all 
elementary  and  secondary  students. 

§  45.34    Placement  recommendation  In  ttie 
lEP. 

(a)  Placement  recommendations  shall 
be  made  by  the  School  Supervisor  or 
designee  in  concert  with  the  lEP 
committee  and  shall  be  incorporated  in 
thelEP. 

(b)  The  appropriate  placement  must 
be  selected  from  the  following: 

(1)  The  regular  classroom; 

(2)  The  regular  classroom  with 
consultation; 

(3)  The  regular  classroom  with 
resource  teacher; 

(4)  The  regular  classroom  with 
itinerant  resource  teacher; 

(5)  The  regular  classroom  in 
conjunction  with  a  resource  room; 

(6)  A  self-contained  special  classroom 
with  part-time  instruction  in  regular 
class; 

(7)  A  self-contained  special  class 
(regular  campus); 

(8)  A  self-contained  special  class  in  a 
special  day  facility; 

(9)  Homebound  instruction;  and 

(10)  Instruction  in  hospitals  and 
residential  facilities. 

(c)  Schools  may  not  decline  to 
propose  placement  for  a  child  or 
recommend  to  parents  that  a  child  be 
enrolled  "voluntarily"  in  a  non-BIA 
operated/funded  school  program.  In 
selecting  from  the  continuum  of 
alternative  settings,  no  handicapped 
child  may  be  proposed  for  placement  in 
any  alternative  settings  unless  it  can  be 
demonstrated  that  the  nature  or  severity 
of  the  child's  disability  is  such  that 
education  in  regular  class  (in  the  school 
the  child  attends  if  not  handicapped] 
with  the  use  of  supplementary  aids  and 
services  cannot  be  achieved 
satisfactorily.  Each  school  must  insure 
that  a  continuum  of  alternative 
placements  which  meets  the  particular 
needs  of  each  eru-olled  handicapped 
child  is  available. 

(d)  Placement  of  a  handicapped  child 
in  a  boarding  school  operated  by  the 
Bureau  which  concurrently  enrolls  non- 


hantJicapped  children  of  the  same  age 
and  grade  shall  be  considered  a 
placement  in  a  regular  school  campus. 

(e)  Alternative  placements  may  be 
provided  directly  by  the  school,  or 
through  cooperative  arrangements  with 
local  and  state  education  agencies  or. 
except  as  provided  in  paragraph  (h)  of 
this  section,  through  contractual 
arrangements  with  approved  non-public 
schools,  agencies  or  institutions. 

(f)  Alternative  (9),  homebound 
instruction  may  be  selected  only  when 
the  handicapped  child: 

(1)  Currently  possesses  a  physical 
impairment  or  illness  which  directly  (or 
because  of  treatment  required) 
precludes  the  movement  of  the  child 
from  a  hospital  or  home  environment  to 
the  general  education  environment:  or 

(2)  Has  been  determined  (after  an 
individual  evaluation)  to  require  a 
program  of  continuous  menUl  health 
care  and  treatment  which  would  be 
seriously  disrupted  by  movement  to  the 
general  educational  environment.  The 
proposed  homebound  instruction  should 
permit  the  return  of  the  child  to  the 
general  education  enviroiunent  at  a 
specified  date.  The  Agency 
Superintendent  for  Education  must  be 
immediately  notified  in  writing  of  each 
homebound  placement  made  by  the 
school. 

(g)  Alternative  placement  (10)  may  be 
selected  only  when  the  health  or  safety 
of  the  child  precludes  the  child's 
attendance  at  a  nearby  school  for 
special  education  services. 

(h)  Alternative  placements  (l)-{8)  may 
not  be  provided  through  contractual 
arrangements  with  approved  non-BIA 
operated/funded  schools.  Agencies  or 
institutions  if  there  are  a  sufficient 
number  of  handicapped  children  with 
similar  educational  needs  who  live 
within  the  attendance  area  served  by 
the  school  to  justify  the  allocation  of  one 
teacher. 

(i)  Handicapped  individuals  who  do 
not  meet  the  age  requirements  of  the 
Bureau  may  be  served  by  the  local 
school,  provided  they  are  not  counted 
for  ISEP  formula  funding,  with  the 
approval  of  the  local  school  board  and 
the  Agency  Superintendent  for 
Education,  and  so  long  as  such 
placement  does  not  dilute  the  quality 
and/or  quantity  of  services  provided  to 
eligible  handicapped  students. 

(j)  If  the  multi-disciplinary  team 
determines  that  a  residential  placement 
for  a  child  is  appropriate  they  should 
notify  the  Agency  Special  Education 
Coordinator  in  writing.  Upon  receipt  of 
such  notice,  the  Special  Education 
Coordinator,  with  the  approval  of  the 
Agency  Superintendent  for  Educatioa 
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will  consult  with  the  Education 
Specialist  for  institutional  placement  to 
determine  that  the  placement  is  in 
compliance  with  Federal  laws  regarding 
the  education  of  handicapped  children. 

§  45.35    Approval  of  lEP  and  placement 
recommendation. 

(a)  The  school  must  attempt  to 
schedule  a  meeting  which  includes  the 
school  supervisor  or  designee,  the 
child's  parent(s).  and  the  receiving 
teacher  and  others  as  identified  in 

§  45.33. 

(b)  The  parent(s)  of  the  child  must  be 
provided  full  and  effective  written 
notice  of  the  meeting  and  all  reasonable 
efforts  must  be  made  by  the  school 
supervisor  to  ensure  parental 
participation.  The  written  notice  to 
parents  shall  also  contain  the  following 
information: 

(1)  A  statement  that  the  evaluation 
has  been  completed  and  that  the  parents 
have  the  right  to  meet  with  the  School 
Supervisor,  the  Special  Education 
Coordinator  or  any  member  of  the  lEP 
committee  to  discuss  and  plan  the  lEP. 

(2)  A  statement  that  all  papers 
relevant  to  the  evaluation,  including  the 
actual  written  assessments,  are 
available  for  inspection  by  the  parents 
or  a  designated  representative  of  the 
parents: 

(3)  A  statement  that  the  parent  has  a 
right  to  an  independent  evaluation  as 
provided  in  §  45.28; 

(4)  A  statement  of  the  parent's  options 
under  paragraph  (c)  of  this  section  and  a 
form  for  indicating  the  option  selected 
by  the  parent;  and 

(5)  A  statement  explaining  the 
consequences  of  the  parent's  rejection  of 
the  proposed  lEP  under  the  due  process 
procedures  established  by  §  45.58. 

(c)  The  parent  of  a  child,  upon  receipt 
of  full  and  effective  notice,  may  exercise 
any  of  the  following  options  (by  giving 
written  notice  to  the  school): 

(1)  To  accept  or  reject  a  written 
evaluation  finding  that  the  child  does 
not  need  special  education: 

(2)  To  accept  or  reject  the  lEP.  A 
parent  may  accept  an  lEP  in  whole  or  in 
part  and  the  school  shall  immediately 
implement  the  mutually  accepted 
elements  of  the  lEP: 

(3)  To  accept  a  modified  lEP  that  has 
been  mutually  agreed  upon  with  the 
School  Supervisor  or  designee  following 
the  meeting  described  in  paragraph  (a) 
of  this  section:  or 

(4)  To  postpone  a  decision  on  the  lEP 
until  the  completion  of  an  independent 
evaluation:  and 

(5)  To  obtain  an  independent 
evaluation  of  their  child. 

(d)  This  meeting  may  be  the  first  and 
only  full  meeting  of  the  lEP  committee. 


The  meeting  must  include  a  thorough 
discussion  of  the  results  of  the  child's 
individual  evaluation,  the  child's 
proposed  lEP  and  the  child's  proposed 
educational  placement.  The  school 
supervisor  or  designee  should  take 
whatever  action  is  necessary  to  insure 
that  the  parents  understand  the 
proposed  lEP  and  the  proposed 
educational  placement  before  requesting 
consent  for  placement.  At  the  close  of 
the  final  meeting,  each  member  of  the 
committee  shall  sign  the  completed  lEP 
to  signify  their  participation  and 
agreement  with  the  educational  plan. 

§  45.36    Parent  participation. 

(a)  Each  school  shall  take  steps  to 
encourage  that  one  or  both  of  the 
parents  of  the  handicapped  child  are 
present  at  each  meeting  including; 

(1)  Try  to  schedule  the  meeting  at  a 
mutually  agreed  upon  time  and  place. 

(2)  Notifying  parents  of  the  meeting 
early  enough  to  insure  that  they  will 
have  an  opportunity  to  attend. 

(b)  The  notice  under  paragraph  (a)(2) 
of  this  section  must  indicate  the 
purpose,  time,  and  location  of  the 
meeting,  and  who  will  be  in  attendance. 

(c)  If  neither  parent  can  attend,  the 
school  shall  use  other  methods  to  insure 
parent  participation,  including 
individual  or  conference  telephone  calls. 

(d)  A  meeting  may  be  conducted 
without  a  parent  in  attendance  if  the 
school  is  unable  to  convince  the  parents 
that  they  should  attend.  In  this  case  the 
school  must  have  a  record  of  its 
attempts  to  arrange  a  mutually  agreed 
on  time  and  place  such  as: 

(1)  Detailed  records  of  telephone  calls 
made  or  attempted  and  the  results  of 
those  calls: 

(2)  Copies  of  correspondence  sent  to 
the  parents  and  any  responses  received; 
and 

(3)  Detailed  records  of  visits  made  to 
the  parent's  home  or  place  of 
employment  and  the  results  of  those 
visits. 

(e)  The  school  shall  take  whatever 
action  is  necessary  to  insure  that  the 
parent  understands  the  proceedings  at  a 
meeting,  including  arranging  for  an 
interpreter  for  parents  who  are  deaf  or 
whose  native  language  is  other  than 
English. 

(f)  The  school  shall  give  the  parent  a 
copy  of  the  lEP. 

§  45.37    lEP  Implementation  and 
placement 

(a)  For  newly  identified  children,  the 
lEP  must  be  implemented  and 
educational  placement  must  be  made; 

(1)  Within  thirty  (30)  days  after  the 
written  parental  approval  of  the 
placement  has  been  received:  or 


(2)  In  cases  involving  due  process, 
placement  will  be  made  within  thirty 
(30)  days  of  the  final  written  decision  of 
the  hearing  officer,  unless  an  appeal  is 
filed  by  the  aggrieved  party. 

(b)  If  the  school  cannot,  within  thirty 
(30)  days,  provide  any  or  all  of  the 
services  called  for  in  the  lEP  the  School 
Supervisor  must  consult  the  Agency 
Superintendent  for  Education  oa 
alternate  means  of  providing  the 
services  to  fully  implement  the  lEP.  The 
Agency  Superintendent  for  Education 
must  make  provision  for  the  service 
within  fourteen  (14)  days  of  the 
consultation. 

§  45.38    lEP  revision,  review  of  placement 

Consistent  with  the  requirements  of 
§  45.37.  the  lEP  must  be  reviewed  and 
updated  annually.  The  review  and 
revision  of  the  lEP  must  be  completed  no 
later  than  the  first  day  of  school  of  the 
next  full  term.  Whenever  possible,  the 
review  shall  be  scheduled  near  the  time 
that  there  may  be  a  change  in  the 
personnel  providing  the  major  services 
to  the  child  under  the  lEP,  as  when  the 
child  is  to  move  from  one  grade  or 
school  to  another.  The  review  shall  be 
conducted  as  follows: 

(a)  The  school  supervisor,  the  parents, 
and  the  person(s)  providing  the  major 
services  to  the  child  under  the  lEP  shall  - 
meet  and  make  a  careful  review  of  the 
child's  progress  based  upon  the  progress 
reports  submitted  by  the  school  during 
the  grading  period,  and  the  observations 
of  those  working  with  the  child. 

(b)  The  School  Supervisor  shall  invite 
(in  writing)  the  child's  parents  and. 
where  appropriate,  the  child,  to  attend 
and  participate  in  the  review  meeting. 
The  School  Supervisor  or  the  parents 
may,  at  their  discretion,  invite  other 
person(s)  who  have  worked  with,  are 
working  with,  or  will  be  working  writh 
the  child  to  attend  the  review  meeting. 

(c)  The  participants  in  the  review 
meeting  shall  determine: 

(1)  Whether  the  child  has  achieved  the 
goals  set  forth  in  the  lEP; 

(2)  Whether  the  child  has  met  the 
criteria  which  indicate  readiness  to 
enter  a  less  restrictive  program; 

(3)  Whether  the  program  the  child  is  in 
should  be  specifically  modified  to  make 
it  more  suitable  to  the  child's  needs;  and 

(4)  Whether  it  is  desirable  to  refer  the 
child  for  an  individual  re-evaluation. 

(d)  The  participants  in  the  review 
meeting  shall  review  the  current  lEP  and 
revise  it  as  appropriate  in  accordance 
with  §  45.34.  If  a  re-evaluation  of  the 
child  is  scheduled  in  accordance  with 

§  45.39.  the  revision  of  the  new  lEP  shall 
be  deferred  until  completion  of  the  re- 
evaluation.  If  the  parent  is  unable  to 
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attend  the  review  meeting,  the  school 
shall  provide  the  parent  with  copies  of 
all  relevant  documents  within  five  (5) 
days  after  the  review  meeting  has  been 
completed. 

(e)  During  the  annual  review,  the 
description  of  current  educational 
performance  in  the  lEP  must  be  updated 
and  the  overall  educational  needs,  long- 
term  educational  goals,  short-term 
objectives,  and  related  services 
modifications  made.  Schools  are 
required  to  rewrite  sections  of  the  lEP 
only  to  the  extent  necessary  to  update 
or  modify  the  plan. 

§  45.39    R«-«valuation. 

Parental  approval  is  not  required  for 
the  conduct  of  a  re-evaluation  if  the 
child  has  been  initially  placed  and  his/ 
her  individualized  education  program 
has  been  reviewed  following  the 
requirements  of  this  part.  Notice  of  the 
conduct  of  the  re-evaluation  must  be 
provided  to  the  parent  prior  to  re- 
evaluation.  A  written  summary  of  the  re- 
evaluation  must  be  provided  to  the 
parents  within  five  (5)  days  of  the 
scheduled  review  meeting.  A  child  must 
be  re-evaluated  at  least  every  three  (3) 
years. 

§  45.40    Extended  school  year  services. 

(a)  The  IE?  may  provide  for 
continuous  instruction  (uninterrupted  by 
the  regular  summer  recess)  whenever: 

(1)  Continuous  instruction  is  likely  to 
be  necessary  in  order  to  sustain,  with 
only  minor  regression,  current  important 
educational  skills  and  information 
retention;  or 

(2)  The  child  lives  in  a  residential 
facility  or  institution. 

(b)  The  extension  of  an  lEP  for  a  ten 
(10)  to  twelve  (12)  month  instructional 
program  shall  not  result  in  a  more 
restrictive  change  in  placement  on  the 
continuum  of  alternative  placements  nor 
shall  it  constitute  a  basis  for  any 
deviation  from  any  other  educational 
placement  requirement  of  §  45.34  of  this 
part.  However,  the  increased  isolation  of 
handicapped  children  which  could  result 
from  the  operation  of  an  instructional 
program  for  handicapped  children 
during  a  period  of  time  when  non- 
handicapped  children  are  not  attending 
school  would  not  violate  any 
requirements  of  this  part. 

§  45.41    Outcome  goals. 

lEP's  for  children  over  the  age  of 
fifteen  (15)  years  may  contain,  as 
appropriate,  either  a  description  of 
regular  and/or  special  education 
instructional  services  leaaing  to  the 
attainment  of  a  regular  high  school 
diploma  before  the  age  of  twenty-two  or 
a  program  of  regular  or  special 


vocational  education  leading  to 
participation  in  a  work-experience  (or 
sheltered  employment)  program  and  the 
attainment  of  an  appropriate  level  of 
vocational  proficiency  to  permit, 
whenever  possible,  the  child's  entry  into 
competitive  employment  upon  or  before 
reaching  the  age  of  twenty-two. 

S  45.42    Related  services. 

The  school  must  ensure  that  each 
handicapped  child  has  developmental, 
corrective  and  other  supportive  services 
(to  the  maximum  extent  feasible)  to 
benefit  from  special  education. 

S  45.43    Noiv«cademlc  and  extracurricular 
services. 

(a)  Non-academic  and  extracurricular 
services  and  activities  must  be  oi^ered 
in  a  way  which  allows  equal 
opportunity  for  handicapped  children  to 
participate  in  services  and  activities. 

(b)  Non-academic  and  extracurricular 
services,  meals  and  recess  periods  must 
be  provided  in  the  most  integrated 
setting  appropriate  to  the  needs  of  the 
child. 

§  45.44    Physical  education  and  athletics. 

(a)  Handicapped  children  must  be 
provided  an  equal  opportunity  for 
participation  in  physical  education 
courses  and  inter-scholastic,  club  or 
intramural  athletics  sponsored  by  the 
school. 

(b)  Physical  education  services  must 
be  provided  to  handicapped  children  in 
the  regular  physical  education  program 
and  may  not  be  different  from  those 
provided  other  children,  unless: 

(1)  The  child  is  enrolled  full  time  in  a 
separate  facility  or  needs  specially 
designed  physical  education;  and 

(2)  A  separate  physical  education 
setting  is  the  least  restrictive 
environment. 

§  45.45    Expulsion/suspension. 

A  handicapped  child  may  not  be 
expelled  or  suspended  from  school  if  the 
behavior  for  which  action  is  being  taken 
is  related  to  the  child's  disabihty.  If  the 
child's  behavior  is  so  disruptive  that  the 
education  of  others  is  impaired,  a 
reviev.?  of  the  child's  lEP  and  placement 
as  described  in  §  45.38  of  this  Part  must 
be  undertaken  in  order  to  meet  the 
needs  of  the  child. 

§  45.46    Geographic  accessibility. 

Consistent  with  the  requirements  of 
the  lEP.  the  educational  placement  of  a 
child  must  be  as  close  to  the  child's 
home  as  possible.  The  placement  of  a 
handicapped  child  in  an  off-reservation 
boarding  school  operated  by  the  Bureau 
shall  not  be  regarded  as  inconsistent 
with  this  requirement  to  the  extent  that 
similarly  situated  non-handicapped 


students  are  also  placed  in  such  a 
school. 

§45.47    Architectural  berrtars  and  program 
accessibility. 

(a)  Facilities  used  by  schools,  directly, 
or  through  contractual  arrangement 
must  be  accessible  to  and  usable  by 
handicapped  children.  The  accessibility 
standards  of  the  American  National 
Standards  Institute  (ANSI  A117.1-1981 
(R  1971))  shall  be  foUowed.  Schools 
located  in  isolated  locations  may  make 
application  to  the  Director  for  an  annual 
waiver  of  any  standard.  Such  a  request 
must  be  based  on  dociunented  inability 
to  meet  the  standards.  In  no  event  may 
architectural  barriers  prevent  a 
handicapped  child  from  being  educated 
in  the  least  restrictive  educational 
environment  as  defined  in  S  45.34. 

(b)  Program  accessibility  [i.e.,  where 
each  program  or  activity,  when  viewed 
in  its  entirety,  is  readily  accessible  to 
handicapped  children)  must  be  ensured 
in  all  existing  facilities. 

(c)  Program  accessibility  may  be 
accomplished  through  the  following 
methods: 

(1)  Redesign  of  equipment; 

(2)  Reassignment  of  classes  or  other 
services  to  accessible  building; 

(3)  Assignment  of  aides  to  children; 

(4)  Home  visits; 

(5)  Alteration  of  existing  facilities;  or 

(6)  Other  methods. 

(d)  The  method  for  accomphshing 
program  accessibility  which  offers 
programs  and  activities  to  children  in 
the  least  restrictive  environment 

§  45.4S    Handicspped  children  In  prtvate 
schoois  placed  or  referred  by  Agencies. 

Requirements  of  this  section  apply  to 
handicapped  children  who  are  or  have 
been  placed  in  or  referred  to  a  private 
school  or  facility  by  an  Agency  as  a 
means  of  providing  special  education 
and  related  services. 

(a)  Each  Agency  shall  insure  that  a 
handicapped  child  who  is  placed  in  or 
referred  to  a  private  school  or  facility  is: 

(1)  Provided  special  education  and 
related  services  in  conformance  with  an 
lEP  which  meets  the  requirements  under 
S  45.3(>-§  45.38  at  no  cost  to  the  parents; 
and 

(2)  At  a  school  or  facility  which  meets 
the  standards  that  apply  to  the  Agencies 
(including  the  requirements  in  this  part). 

(b)  In  implementing  the  requirements 
of  this  part  the  Agency  shall: 

(1)  Monitor  compliance  through 
procedures  such  as  written  reports,  on- 
site  visits,  and  parent  questionnaires; 

(2)  Disseminate  copies  of  applicable 
standards  to  each  private  school  and 
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facility  to  which  an  Agt;ncy  has  referred 
or  placed  a  handicapped  child: 

(3)  Provide  an  opportunity  for  those 
private  schools  and  facilities  to 
participate  in  the  development  and 
revision  of  BIA  standards  which  apply 
to  them:  and 

(c|  Assure  that  handicapped  children 
have  all  of  the  rights  of  a  non- 
handicapped  child. 

§  45.49    Handicapped  children  in  private 
schools  placed  by  parents. 

(a)  If  a  handicapped  child  has 
available  a  free  appropriate  public 
education  and  the  parents  choose  to 
place  the  child  in  a  private  school  or 
facility,  the  Agency  is  not  required  by 
this  part  to  pay  for  the  child's  education 
at  the  private  school  or  facility. 

(b)  Disagreements  between  a  parent 
and  a  public  agency  regarding  the 
availability  of  a  program  appropriate  for 
the  child,  and  the  question  of  Financial 
responsibility,  are  subject  to  the  due 
process  procedures  under  §  45.57- 

§  45.63. 

Subpart  D— Procedural  Safeguards 

§  45.51     Notice  to  parents. 

(a)  Written  notice  must  be  given  to  the 
parents  of  a  handicapped  child  a 
reasonable  time  before  the  school; 

(1)  Proposes  to  initiate  or  change  the 
identification,  evaluation,  or  educational 
placement  of  the  child  or  the  provision 
of  a  free  appropriate  public  education  to 
the  child,  or 

(2)  Refuses  to  initiate  or  change  the 
identification,  evaluation,  or  educational 
placement  of  the  child  or  the  provision 
of  a  free  appropriate  public  education  to 
the  child. 

(b)  The  notice  described  under 
paragraph  (a)  of  this  section  must 
include: 

(1)  A  full  explanation  of  all  the 
procedural  safeguards  available  to  the 
parents  including  confidentiality 
requirements; 

(2)  A  description  of  the  proposed  (or 
refused]  action,  explaining  the  reasons 
for  such  action  and  describing  any 
options  which  were  considered  and 
rejected; 

(3)  A  description  of  each  evaluation 
procedure,  test,  record  or  report  used  as 
a  basis  for  the  action  and  any  other 
relevant  factors; 

(4)  The  name(s)  of  the  employee(s)  of 
the  school  who  may  be  contacted  for 
further  information; 

(5)  Language  understandable  to  the 
general  public,  provided  in  the  language 
of  the  parent  or  other  mode  of 
communication  used  by  the  parent(s) 
unless  clearly  not  feasible. 

(c)  The  notice  must  be  communicated 
orally  (where  necessary)  in  the  primary 


language  or  other  mode  of 
communication  to  insure  that  the  parent 
understands  the  content. 

(d)  If  an  interpreter  is  used  as  part  of 
the  procedure  for  providing  full  and 
effective  notice,  the  school  must 
maintain  a  written  statement,  signed  by 
the  interpreter,  to  the  effect  that  the 
parent  understood  the  content  of  the 
matter  presented. 

§  45.52    Parental  consent. 

(a)  Parental  consent  must  be  obtained 
before: 

(1)  Conducting  a  preplacement 
evaluation:  and 

(2)  Initial  placement  of  a  handicapped 
child  in  a  program  providing  special 
education  and  related  services. 

(b)  Parental  consent  must  also  be 
obtained  before  personally  identifiable 
information  is: 

(1)  Disclosed  to  anyone  other  than 
officials  of  participating  agencies 
collecting  or  using  the  information 
consistant  with  the  dislosure  provisions 
of  the  Privacy  Act  of  1974.  as  amended; 

(2)  Used  for  any  purpose  other  than 
meeting  a  requirement  under  this  part; 
or 

(3)  Used  for  purposes  other  than  those 
previously  specified  to  the  parent. 

§45.53    Rights  of  rumdicapped  children. 

Handicapped  children  shall  have  the 
right  to: 

(a)  Non-discrimination  on  the  basis  of 
being  handicapped; 

(b)  A  free  appropriate  education; 

(c)  An  independent  educational 
evaluation  as  provided  in  this  part,  and 
careful  consideration  of  the  results  of  an 
independent  evaluation  with  respect  to 
the. provision  of  a  free  appropriate 
education; 

(d)  Be  accompanied  and  represented 
by  persons  of  his/her  choice  at  any 
meeting  or  conference  required  or 
permitted  by  this  part; 

(e)  Inspect  and  review  all  relevant 
records  with  respect  to  the 
identification,  evaluation  and  placement 
of  the  child  and  the  provisions  of  a  free 
appropriate  education; 

(f)  A  hearing  on  any  action  for  which 
notice  is  required  with  opportunity  for 
direct  participation,  representation  by 
counsel,  and  other  procedural  rights; 

(g)  Appeal  to  the  Agency 
Superintendent  for  Education,  or  the 
Area  Education  Program  Administrator, 
as  appropriate,  and  to  the  Director 
relating  to  identification,  evaluation  or 
placement  or  to  the  provision  of  a  free, 
appropriate  education; 

(h)  A  surrogate  parent,  when 
appropriate; 

(i)  A  copy  of  the  full  written 
explanation  and  findings  of  the 


individual  evaluation  as  soon  as  it  is 
completed  together  with  a  full  oral 
explanation  (effectively  communicated) 
of  both  the  findings  and  the 
recommendations; 

(j)  A  personal  consultation  with  the 
members  of  the  multi-disciplinary  team; 

(k)  Full  and  effective  notice  of 
proposed  actions  as  provided  in  this 
part; 

(I)  Parental  approval  or  disapproval  as 
provided  in  this  part;  and 

(m)  Information  concerning  any  free 
or  low-cost  legal  and  other  relevant 
services  available  upon  request  or  if  a 
hearing  is  initiated. 

§45.54    Access  rights. 

(a)  Each  school  and  Agency  must 
permit  parents  to  inspect  and  review 
any  records  directly  relating  to  their 
children  which  are  collected  and 
maintained  by  them  or  by  a  party  acting 
for  the  school. 

(b)  A  parental  request  to  inspect  and 
review  records  must  be  honored  without 
unnecessary  delay  and  before  any 
meeting  regarding  an  lEP  or  hearing 
relating  to  the  identification,  evaluation, 
or  placement  of  the  child,  and  in  no  case 
more  than  fourteen  (14)  days  after  the 
request  has  been  made.  The  right  to 
inspect  and  review  educational  records 
under  this  section  includes: 

(1)  The  right  to  a  response  to 
reasonable  requests  for  explanations 
and  interpretations  of  the  records; 

(2)  The  right  to  request  that  copies  of 
the  records  containing  the  information 
be  provided  at  no  cost  to  the  parents; 

(3)  The  right  to  have  a  representative 
of  the  parent  (authorized  in  writing) 
inspect  and  review  the  records. 

(4)  The  right  to  place  a  statement  in 
the  records  a  school  maintains  on  a 
child.  Such  statement  may  comment  on 
any  information  or  set  forth  any  reason 
for  disagreeing  with  the  decisions  of  the 
Agency.  Any  explanation  placed  in  the 
records  must  be  maintained  by  the 
Agency.  If  the  contested  portion  of  the 
record  is  disclosed  to  any  party,  the 
parent's  explanation  must  also  be 
disclosed. 

(c)  The  parent  shall  be  presumed  to 
have  authority  to  inspect  and  review 
records  relating  to  his  or  her  child 
unless  the  school  has  been  advised,  in 
writing,  that  the  parent  does  not  have 
the  authority  under  applicable  tribal  or 
state  law  governing  such  matters  as 
guardianship,  separation,  and  divorce. 

(d)  A  record  of  parties  obtaining 
access  to  education  records  (except 
access  by  parents  and  authorized 
employees  of  the  school)  must  be  kept 
and  must  include  the  name  of  the  party, 
and  the  date  access  took  place. 
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(c)  Parents,  upon  request,  shall  be 
provided  with  a  list  of  the  types  and  the 
purpose  of  the  authorized  use  of 
education  records  of  their  child. 

(f)  If  any  education  record  includes 
information  on  more  than  one  child,  the 
parents  of  those  children  shall  have  the 
right  to  inspect  and  review  only  the 
information  relating  to  their  child  or  to 
be  informed  of  that  specific  information. 

(g)  A  parent  who  believes  that 
information  in  the  education  records  is 
inaccurate  or  misleading  or  violates  the 
privacy  or  other  rights  of  the  child,  may 
request  that  the  information  be 
amended.  The  school  or  Agency  must 
decide  whether  to  amend  the 
information  as  requested  within 
fourteen  (14)  days  of  receipt  of  request. 
If  the  school  or  Agency  decides  to  refuse 
to  amend  the  information,  it  must  inform 
the  parent  of  the  refusal  and  advise  the 
parent  of  the  right  to  a  hearing. 

§  45.55    Confidentiality  of  Information. 

(a)  The  confidentiality  of  personally 
identifiable  information  must  be 
protected  at  collection,  storage, 
disclosure,  and  destruction  stages. 

(b)  One  person  designated  by  the 
school  must  assume  responsibility  for 
insuring  the  conHdentiality  of  any 
personally  identifiable  information. 

(c)  All  persons  collecting  or  using 
personally  identifiable  information  must 
receive  training  or  instruction  regarding 
the  policies  and  procedures  set  forth  in 
this  subpart. 

(d)  Schools  must  maintain,  for  public 
inspection,  a  current  listing  of  the  names 
and  positions  of  the  employees  who  may 
have  access  to  personally  identifiable 
information. 

(e)  Schools  must  inform  parents  when 
personally  identifiable  information 
collected,  maintained,  or  used  under  this 
part  is  no  longer  needed  to  provide 
educational  services  to  the  child.  The 
information  must  be  destroyed  at  the 
request  of  the  parents.  However,  a 
permanent  record  of  a  student's  name, 
address,  phone  number,  grades, 
attendance  record,  classes  attended, 
grade  level  completed,  and  year 
completed  may  be  maintained  without 
time  limitation. 

9  45.56    Surrogate  parents. 

(a)  After  documented,  repeated  and 
reasonable  efforts  to  identify  and  locate 
a  parent  of  a  handicapped  child,  or  of  a 
child  suspected  of  being  a  handicapped 
child,  or  whenever  a  child  is  a  ward  of  a 
court,  the  School  Supervisor  must 
institute  a  proceeding  before  an 
appropriate  tribunal  to  determine  the 
need  for  a  surrogate  parent  and,  if  need 
is  found,  for  the  appointment  of  a 
surrogate  parent. 


(b)  The  person  appointed  as  a 
surrogate  parent  shall: 

(1)  Have  no  interest  that  conflicts  with 
the  interests  of  the  child  and  shall  not  be 
a  present  employee  of  the  school 
involved  in  the  education  or  care  of  the 
child  or  a  present  employee  of  Office  of 
Indian  Education  Programs; 

(2)  Have  knowledge  and  skills  that 
insure  adequate  representation  of  the 
child;  and 

(3)  Wherever  possible,  be  a  member 
of  the  child's  extended  family,  or  if  that 
is  not  possible,  a  member  of  the  same 
tribe  as  the  child. 

(c)  The  surrogate  parent  shall 
represent  the  child  in  all  matters  relating 
to  the  identification,  individual 
evaluation  and  educational  placement  of 
the  child  and  the  provision  of  a  free 
appropriate  public  education. 

(d)  Surrogate  parents  may  not  be 
appointed  for  the  sale  purpose  of 
representing  parents  at  the  lEP 
conference. 

(e)  Payment  of  fees  for  service  as  a 
surrogate  parent  does  not.  in  and  of 
itself,  render  a  person  an  employee  of 
the  BIA. 

§  45.57    ConcliiaUon/mediation. 

(a)  The  school  must  make  all 
reasonable  efforts  consistent  with  its 
obligations  under  this  part,  to  resolve 
informally  any  ongoing  disputes 
between  the  parent  and  the  school. 

(b)  Prior  to  the  initiation  of  a  due 
process  hearing,  the  Bureau  shall 
attempt  to  intervene  with  the  mediation 
process.  The  following  is  a  statement 
which  describes  this  technique. 

(1)  Mediation  is  a  dispute  resolution 
process  which  is  non-adversarial  in 
nature.  It  seeks  not  to  declare  winners 
or  losers,  but  to  find  reconciliation 
between  disputing  parties.  This  process 
is  conducted  through  the  skills  of  a 
trained  mediator.  Its  focus  is  the 
mutually  satisfactory  resolution  of 
disputes.  No  third  party  acts  as  judge  or 
jury.  The  parties  themselves  arrive  at  an 
assessment  through  the  process. 
Mediation  can  be  initiated  by  either  a 
parent  or  the  Bureau  in  order  to  resolve 
informally  a  disagreement  with  respect 
to  the  identification,  evaluation,  or 
educational  placement  of.  or  the  free 
appropriate  education  provided  to  an 
Indian  child.  Mediation  shall  consist  of. 
but  not  be  limited  to,  an  informal 
discussion  of  the  differences  between 
the  parties  in  an  effort  to  resolve  those 
differences.  The  parents  and  the 
appropriate  school  officials  may  attend 
mediation  sessions  between  the  parties 
in  an  effort  to  resolve  those  differences. 

(2]  Mediation  must  be  conducted, 
attempted,  or  refused  in  writing  by 
concerned  parties  of  the  handicapped 


child  whose  education  is  at  issue  before 
a  request  for,  or  initiation  of,  a  hearing 
authorized  by  this  part.  Any  request  by 
the  Bureau  for  a  hearing  shall  state  in 
writing  how  this  requirement  has  been 
satisfied.  No  stigma  may  be  attached  to 
the  refusal  of  the  concerned  parties  to 
mediate  or  to  an  unsuccessful  attempt  to 
mediate.  Mediation  may  not  be  used  to 
deny  or  delay  a  parent's  right  to 
impartial  due  process  bearing.      ' 


§45.58    Initiation  of  I 

(a)  If  the  parent  disagrees  with  any 
action  taken  by  a  school  for  which  full 
and  effective  notice  to  parents  is 
required  by  this  part,  a  hearing  may  he 
initiated  by  the  parent  of  a  handicapped 
child  or  a  child  suspected  of  being  a 
handicapped  child,  by  sending  a  %vritten 
request  for  hearing  to  the  Agency 
Superintendent  for  Education.  The 
Agency  Superintendent  for  Education 
must  acknowledge  receipt  of  the  written 
request  within  five  (5)  days  of  actual 
receipt. 

(b)  Hearings  may  be  initiated  by  a 
school  by  providing  full  and  effective 
notice  to  parents  in  any  instance  where. 
after  reasonable  efforts  at  conciliation,  a 
parent  either  fails  to  provide  written 
approval  of  a  proposed  action,  or 
provides  a  formal  disapproval. 

(c)  Whenever  a  hearing  is  initiated, 
full  and  effective  notice  of  the  initiation 
of  the  hearing  must  be  provided  by  the 
hearing  officer  to  all  persons  concerned. 

(d)  The  written  notice  of  hearing  shall 
include: 

(1)  A  statement  of  the  date,  time, 
place  and  nature  of  the  hearing: 

(2)  A  statement  of  the  legal  authority 
and  jurisdiction  under  which  the  hearing 
is  to  be  held; 

(3)  A  reference  to  the  particular 
sections  of  the  statutes  or  regulations 
involved;  and 

(4)  A  short  and  plain  statement  of 
matters  asserted. 

§  45.59    Hearing  officers. 

(a)  A  proposed  hearing  officer  must  be 
selected  by  the  Agency  Superintendent 
for  Education  within  one  (1)  day  of 
receipt  of  a  request  for  a  hearing,  from  a 
list  established  and  maintained  by  the 
Agency. 

(b)  After  selecting  a  proposed  hearing 
officer,  the  Agency  Superintendent  for 
Education  must,  within  three  (3)  days, 
give  the  parent(s)  and  the  school  full 
and  effective  notice  of  the  name  of  the 
proposed  hearing  officer. 

(c)  The  parent  and  school,  each  upon 
notice  of  the  selection  of  proposed 
hearing  officer,  may  request  that  the 
Agency/Area  determine  that  the  person 
so  proposed  is  not  impartial  and  may 
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exercise  one  automatic  disqualification 
during  the  appointment  process.  The 
Director  shall  resolve  all  challenges  for 
cause  (i.e..  partiality). 

(d)  If  the  proposed  hearing  officer  is 
automatically  disqualified  or  found  to  be 
not  impartial  by  the  Director,  the 
Agency  Superintendent  for  Education 
must  within  three  (3)  days  designate 
another  person. 

(e]  Final  appointment  of  a  hearing 
officer  occurs  whenever  a  proposed 
hearing  officer  is  selected  by  the  Agency 
Superintendent  for  Education  and  the 
parent  or  the  school  fails  to  notify  the 
Agency  Superintendent  for  Education  of 
a  decision  to  challenge  the  impartiality 
of  the  proposed  hearing  officer  or  of  a 
decision  to  automatically  disqualify  the 
proposed  hearing  officer  (available  only 
once  for  each  party),  or  when  the 
Director  determines  that  no  doubt  exists 
as  to  the  impartiality  of  a  proposed 
hearing  officer. 

§  45.60    Impartial  hearing  officer. 

(a)  A  hearing  may  not  be  conducted: 

(1)  By  a  person  who  is  an  employee  of 
a  school,  or  of  the  BIA.  who  is  involved 
in  the  education  or  care  of  the  child,  or 

(2)  By  any  person  having  a  personal  or 
professional  interest  which  would 
conflict  with  his  or  her  objectivity  in  the 
hearing. 

(b)  A  person  who  otherwise  qualifies 
to  conduct  a  hearing  under  paragraph 
(a)  of  this  section  is  not  an  employee  of 
the  Agency  solely  because  he  or  she  is 
paid  by  the  Agency  to  serve  as  a  hearing 
officer. 

§  45.61    Hearing  reports. 

(a)  Any  party  to  a  hearing  has  the 
right  to: 

(1)  Be  accompanied  and  advised  by 
counsel  and  by  individuals  with  special 
knowledge  or  training  with  respect  to 
the  problems  of  handicapped  children. 
The  cost  for  such  counsel  or  expert 
representatives  shall  be  borne  by  the 
party  employing  them: 

(2)  Present  evidence  and  confront, 
cross-examine,  and  compel  the 
attendance  of  witnesses; 

(3)  Prohibit  the  introduction  of  any 
evidence  at  the  hearing  that  has  not 
been  disclosed  to  that  party  at  least  five 
(5)  days  before  the  hearing; 

(4)  Obtain  a  written  or  electronic 
verbatim  record  of  the  hearing;  and 

(5)  Obtain  written  findings  of  fact  and 
decisions. 

(b)  Parents  involved  in  hearings  must 
be  given  the  right  to: 

(1)  Have  the  child  who  is  the  subject 
of  the  hearing  present;  and 

(2)  Open  the  hearing  to  the  public. 


§  45.62    Timellnec  and  convenience  of 
hearings  and  reviews. 

(a)  The  Agency  shall  ensure  that  a 
final  decision  is  reached  by  the  hearing 
officer  and  a  copy  of  the  decision  is 
mailed  to  each  of  the  parties  within  45 
days  after  receipt  of  a  request  for  a 
hearing. 

(b)  A  copy  of  the  decision'made  in  a 
review  conducted  by  the  Assistant 
Secretary — Indian  Affairs  must  be 
mailed  to  each  of  the  parties  within  30 
days  of  the  request  for  a  review. 

(c)  The  hearing  or  reviewing  officer 
may  grant  specific  extensions  of  time  at 
the  request  of  either  party. 

(d)  Each  hearing  and  each  review 
involving  oral  arguments  must  be 
conducted  at  a  time  and  place  which  is 
reasonably  convenient  to  the  parents 
and  child  involved. 

§  45.63    Administrative  appeal:  impartial 
review. 

(a)  A  decision  made  in  a  hearing 
conducted  under  this  subpart  is  final, 
unless  a  party  to  the  hearing  appeals  the 
hearing  decision. 

(b)  A  party  aggrieved  by  the  findings 
and  decision  in  the  bearing  may,  within 
ten  (10)  days  of  the  decision,  appeal  to 
the  Assistant  Secretary — Indian  Affairs 
who  may  designate  an  official  to 
conduct  the  review. 

(c)  The  Official  conducting  the  review 
shall: 

(1)  Examine  the  entire  hearing  record; 

(2)  Insure  that  the  procedures  at  the 
hearing  more  consistent  with  thie 
requirements  of  due  process; 

(3)  Seek  additional  evidence  if 
necessary.  If  a  hearing  is  held  to  receive 
additional  evidence,  the  rights  in  §  45.62 
apply; 

(4)  Afford  the  parties  an  opportunity 
for  oral  or  written  argument,  or  both,  at 
the  discretion  of  the  reviewing  official; 

(5)  Make  an  independent  decision  on 
completion  of  the  review;  and 

(6)  Provide  written  findings  and  the 
decision  to  the  parties. 

(dj  The  Department  of  the  Interior 
considers  the  decision  made  by  the 
reviewing  official  as  final. 

Subpart  E — Personnel 

§  45.65    In-service  training. 

(a)  Each  Agency  must  provide  a 
written  plan  which  insures  that  ongoing 
in-service  training  programs  are  made 
available  to  all  personnel  who  are 
engaged  in  the  education  of 
handicapped  children.  To  avoid 
duplication.  Agencies  and  schools  must 
jointly  determine  training  needs. 

(b)  Each  plan  must: 

(1)  Describe  the  process  used  in 
determining  the  in-service  training 


needs  of  personnel  engaged  in  the 
education  of  handicapped  children: 

(2)  Identify  the  areas  in  which  training 
is  needed  (i.e.  individualized  education 
programs,  non-discriminatory 
assessment,  least  restrictive 
environment,  procedural  safeguards, 
and  surrogate  parents); 

(3)  Specify  the  groups  requiring 
training  (i.e.  special  education  teachers, 
regular  teachers,  administrators, 
psychologists,  speech-language 
pathologists,  audiologists,  physical 
education  teachers,  physical  therapists, 
occupational  therapists,  medical 
personnel,  parents,  volunteers,  hearing 
officers,  and  surrogate  parents); 

(4)  Describe  the  content  and  nature  of 
training  for  each  area  under  paragraph 
(b)(2)  of  this  section; 

(5)  Describe  how  the  training  will  be 
provided  in  terms  of: 

(i)  Location  and  scope;  and 
(ii)  Staff  trainiiig  source  (i.e.  college 
and  university  staff,  state,  school. 
Agency  personnel,  and  non-Agency 
persormel); 

(6)  Specify: 

(i)  The  funding  sources  to  be  used; 

(ii)  The  timeframe  for  providing  staff 
training;  and 

(iii)  Procedures  for  effective 
evaluation  of  the  extent  to  which 
program  objectives  are  met. 

§45.66    OuaNficationa  Of  Staff. 

Job  qualifications  requirements  shall 
be  in  conformance  with  25  CFR  38.4  of 
the  BIA  Education  Personnel 
Regtilations. 

Subpart  F— School  Administration 

§  45.70    Assurance  of  compliance. 

In  connection  with  each  annual 
application  for  assistance  under  this 
parUfach  School  Supervisor  must  sign  a 
written  assurance  that  the  special 
education  elementary  and  secondary 
program  operated  by  the  school  is 
currently  in  compliance  with  and  will,  in 
the  future,  be  operated  in  compliance 
with  this  part  and  any  other  applicable 
Federal  law. 

§  45.71    Annual  evaluation. 

Each  Agency  must  insure  that  an 
annual  evaluation  of  the  effectiveness  of 
programs  in  meeting  the  educational 
needs  of  handicapped  children  is 
completed.  The  annual  evaluation  will 
be  performed  in  accordance  with  the 
following: 

(a)  The  evaluation  will  be  based  on 
the  projections  made  in  each  agency/ 
school  funding  application  and  must 
include  an  evaluation  of  the  individual 
education  programs. 
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(b)  Local  School  Boards  and  parents 
must  be  given  the  opportunity  to  be 
involved  in  the  evaluation. 

(c)  The  Agency  Special  Education 
Coordinator  will,  through  a  review  and 
comparison  of  the  report  with 
monitoring  Trndings,  certify  the  validity 
for  the  annual  report. 

(d)  The  Agency  Special  Education 
Coordinator  will  compile  the  reports  and 
submit  the  compilation  to  the  Division  of 
Exceptional  Education. 

(e)  The  Division  will  consolidate  the 
evaluation  data  into  a  single  report  on 
the  BIA  special  education  programs. 

§45.72    ComparabNity  of  faclHtiM. 

Facilities  which  are  identifiable  as 
being  for  handicapped  children  and  the 
services  and  activities  provided  therein, 
must  meet  the  same  standards  and  level 
of  quality  as  do  facilities,  services  and 
activities  provided  to  non-handicapped 
children. 

§45.73    Non-disortmln«tk>n. 

(a)  No  Bureau  of  Indian  Affairs 
operated  and/or  funded  school  shall 
deny  admission  to  any  qualified  Indian 
handicapped  child  on  the  basis  of 
handicap. 

(b)  Each  school  must  provide  each 
handicapped  Indian  child  enrolled 
therein  whatever  educational  support 
services  (including  tutoring,  access  to 
instructional  equipment,  auxiliary  aids) 
are  necessary  to  permit  the  child  to  fully 
benefit  from  the  program  of  special 
education  and  related  services. 

Subpart  G— Responsibilities  of  the 
Division 

§45.74    ThcDIvMon. 

(a)  The  Division  of  Exceptional 
Education  shall  provide  staff  assistance 
to  the  Director,  Office  of  Indian 
Education  Programs  to  insure 
conformance  with  the  requirements  of 
this  part.  The  Division  shall  prepare  and 
submit  the  annual  program  plan 
required  by  the  Education  of  the 
Handicapped  Act.  The  Division  shall  be 
under  the  supervision  of  a  Division 
Chief  who  reports  to  the  Director. 

(b)  The  Director  is  responsible  for 
educational  programs  for  handicapped 
children  and  has  overall  responsibility 
for  insuring  that  every  handicapped 
Indian  child  enrolled  in  a  Bureau 
operated  or  funded  school  is  provided  a 
free  appropriate  education,  and  that  all 
requirements  of  this  part  are  fully 
complied  with  by  schools,  Agencies,  and 
Areas. 

§45.75    Monitoring. 

(a)  The  Division  of  Exceptional 
Education  shall  monitor  and  evaluate 
the  compliance  of  schools.  Agencies, 


Areas  and  other  affected  public  and 
non-public  agencies  with  the 
requirements  of  this  part  consistent  with 
written  procedures.  This  monitoring  will 
include: 

(1)  Data  collection; 

(2)  On-site  visits; 

(3)  Review  of  special  education 
Federal  fund  utilization; 

(4)  Review  of  lEP  implementation;  and 

(5)  Review  of  the  continued  need  for 
residential  placements. 

(b)  Schools,  Agencies,  Areas,  non- 
public school  programs  and  other 
affected  Agencies  shall  keep  timely, 
complete  and  accurate  compliance 
reports.  These  reports  shall  contain 
information  to  enable  the  Division  to 
ascertain  compliance  with  the 
requirements  of  this  part. 

(c)  Schools,  Agencies,  Areas,  non- 
public school  programs  and  other 
affected  Agencies  must  permit  the  staff 
of  the  Division  of  Exceptional  Education 
access  to  books,  records,  accounts,  and 
other  pertinent  information  necessary  to 
ascertain  compliance. 

(d)  The  Division  of  Exceptional 
Education  may  conduct  inquiries  on 
behalf  of  an  individual  child  or  group  of 
children,  regarding  failure  to  comply 
with  any  provision  of  this  part. 

(e)  The  Division  of  Exceptional 
Education  shall  monitor  implementation 
of  the  procedural  safeguard 
requirements  of  this  part. 

(f)  The  Division  will  provide  a  written 
report  on  the  findings  and  will 
recommend  actions  for  compliance  to 
the  responsible  Agency.  The  Agency  has 
the  responsibility  of  providing  this 
information  to  the  individual  school 
boards  and  appropriate  school  officials. 

§  45.76    Complaint  Procedures. 

(a)  The  Director  shall  receive,  review, 
and  resolve  complaints  and  act  on  any 
allegations  of  substance  on  actions 
taken  by  a  school  or  Agency  that  are 
contrary  to  the  requirements  of  this  part. 

(b)  In  carrying  out  the  requirements  of 
paragraph  (a)  of  this  section  the  Division 
will  assist  Agencies  to  achieve 
compliance  through: 

(1)  Technical  assistance: 

(2)  Negotiation;  and/or 

(3)  Third  party  mediation. 

(c)  Failure  to  comply  with  the 
requirements  of  this  part  (after 
appropriate  action  as  described  in 
paragraph  (b)  of  this  section)  shall  result 
in  sanctions  under  existing  BIA 
procedures  including  the  withholding  of 
Pub.  L.  94-142  Subpart  B  fimds  until  the 
Agency  or  school  achieves  compliance 
with  the  requirements  of  this  part. 


§  45.77    Us*  of  avaNabte  funds. 

The  Director  shall  insure  that  all  funds 
to  which  schools  become  entitled 
because  of  the  enrollment  of 
handicapped  children,  be  used  for  tiie 
identification,  evaluation,  and  the 
provision  of  a  free,  appropriate 
education  to  handicapped  Indian 
children. 

§  45. 7S    CtiNaran  for  wrttofn  ttia  DIvlaion  ef 
Social  Sfvic—  has  accepted  flnanclel 
r»sponsil>iNty. 

(a)  After  the  effective  date  of  this  part, 
no  handicapped  Indian  child  in  the  care 
of  the  Division  of  Social  Services  may 
be  placed  in,  or  referred  to  any  public  or 
private  residential  facility  until  the 
Director  is  consulted  and  the  education 
component  has  been  approved. 

(b)  The  Director  shall  insure  that  no 
later  than  one  (1)  year  from  the  effective, 
date  of  this  part,  every  handicapped 
child  currently  the  responsibility  of  the 
Division  of  Social  Services  in  a  public  or 
private  residential  facility  has  been 
evaluated  and  provided  an  lEP  in  full 
conformance  with  the  requirements  of 
this  part.  The  need  of  the  children  for 
continued  residentially-based  education 
services  will  be  carefully  accessed 
during  this  process. 

(c)  Nothing  in  this  part  relieves  an 
insurer  or  similar  third  party  from  an 
otherwise  valid  obligation  to  provide  or 
pay  for  services  provided  to  a 
handicapped  child. 

§  45.79    Cooperative  agreements. 

(a)  The  Director,  or  designee,  is 
authorized  to  entec  into  cooperative 
agreements  with  state  and  local 
education  agencies  for  the  provision  of 
special  education  and  related  services 
to  handicapped  children  enrolled  in 
schools,  operated  and/or  funded  by  the 
Bureau. 

(b)  The  Director  may  not  enter  into 
any  cooperative  agreement  for  the 
provision  of  special  education  and 
related  services  with  state  or  local 
education  agencies  which,  with  respect 
to  any  aspect  of  the  cooperative  special 
education  program,  discriminates  or  has 
the  effect  of  discriminating,  against  any 
child  on  the  basis  of  race,  creed, 
national  origin,  tribal  affiliation,  religion, 
sex,  handicap  or  eligibility  for  services 
provided  by  the  Bureau. 

(c)  The  Director  is  responsible  for 
ensuring  that  every  eligible  Indian 
handicapped  child  participating  in  a 
cooperative  special  education  program 
is  provided  a  free,  appropriate  education 
in  the  least  restrictive  environment 
consistent  with  the  procedural 
safeguards  required  by  §  45.34. 
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§  45.80    Bureau  of  Indian  Affairs  Advisory 
CommtttM  for  Exceptional  Children. 

(a)  The  BIA  Advisory  Committee  for 
Exceptional  Children  has  been 
chartered  under  and  is  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act  Pub.  L  92-463.  The 
membership  of  the  BIA  Advisory 
Committee  for  Exceptional  Children 
must  be  composed  of  persons  involved 
in  or  concerned  with  the  education  of 
handicapped  Indian  children.  The 
membership  shall  include,  but  not  be 
limited  to: 

(1)  Handicapped  individuals. 

(2)  Teachers  of  handicapped  children. 

(3)  Parents  of  handicapped  children. 

(4)  .Agency  and  school  ofTicials. 

(5)  Specidl  education  program 
administrators. 

(b)  The  advisory  committee  shall: 
(1  j  Advise  the  Secretary  of  Interior, 

through  the  Assistant  Secretary — Indian 
Affairs,  of  unmet  special  education 
needs  of  Indian  children; 

(2)  Conunent  publicly  on  the  annual 
program  plan  and  rules  or  regulations 
proposed  for  issuance  by  the  Assistant 
Secretary — Indian  Affairs  regarding  the 
education  of  handicapped  Indian 
children  attending  BIA  operated  or 
funded  schools  and  the  procedures  for 
distribution  of  funds  under  this  part;  and 

(3)  Assist  the  Assistant  Secretary — 
Indian  Affairs  in  developing  and 
reporting  such  information  and 
evaluation. 

(c)  The  advisory  committee  shall  meet 
as  often  as  necessary  to  conduct  its 
business. 

(d)  By  July  1  of  each  year,  the  advisory 
committee  shall  submit  an  annual  report 
of  panel  activities  and  suggestions  to  the 
Director  and  the  Assistant  Secretary — 
Indian  Affairs.  This  report  must  be  made 
available  to  the  public. 

(e)  Official  minutes  must  be  kept  on 
all  panel  meetings  and  shall  be  made 
available  to  the  public  upon  request. 

(f)  All  advisory  committee  meetings 
and  agenda  items  must  be  publicly 
announced  prior  to  the  meeting,  and 
meetings  must  be  open  to  the  public. 

(g)  Interpreters  and  other  necessary 
services  must  be  provided  at  committee 
meetings  for  committee  members  or 
participants. 

(h)  The  advisory  panel  shall  serve 
without  compensation  but  will  be 
reimbursed  for  travel  and  expenses,  in 
compliance  with  current  Federal  travel- 
regulations,  as  published  by  GSA.  for 
attending  meetings  and  performing 
duties. 

Keuneth  Smith, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  85-20059  Filed  8-22-85;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  170  and  252 
tT.D.  ATF-212] 

Distilled  Spirits;  Increase  In  Rate  of 
Tax  and  Floor  Stocks  Tax 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Treasury. 

action:  Final  rule  (Treasury  decision). 

summary:  This  document  implements 
section  27  of  the  Deficit  Reduction  Act 
of  1984  by  (1)  amending  ATF  distilled 
spirits  regulations  to  conform  to  the 
increase  in  the  distilled  spirits  tax  rate, 
and  (2)  adding  new  regulations  for  the 
collection  of  floor  stocks  tax  on  certain 
taxpaid  distilled  spirits  and  imported 
perfumes  which  are  held  for  sale  on 
October  1, 1985. 

EFFECTIVE  DATE:  September  23, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Hardt  or  ].  R.  Whitley, 
Distilled  Spirits  and  Tobacco  Branch, 
(202)  566-7531.  Mailing  address:  Bureau 
of  Alcohol,  Tobacco  and  Firearms, 
Distilled  Spirits  and  Tobacco  Branch. 
P.O.  Box  385.  Washington,  DC  20044- 
0385. 

SUPPLEMENTARY  INFORMATION:  Public 

Law  98-369,  entitled  "Deficit  Reduction 
Act  of  1984".  was  enacted  on  July  18. 
1984.  Section  27  of  this  Act  increases  the 
rate  of  tax  on  distilled  spirits  from 
$10.50  to  $12.50  per  proof  gallon.  The 
rate  of  tax  on  imported  perfumes  is 
increased  from  $10.50  to  $12.50  per  wine 
gallon.  All  distilled  spirits  and  imported 
perfumes  removed  from  bonded 
premises  on  or  after  October  1. 1985. 
will  be  subject  to  the  higher  tax  rates. 

Floor  Stocks  Tax 

The  distilled  spirits  floor  stocks  tax  is 
a  one-time  tax,  equal  to  the  difference 
between  the  old  and  new  tax  rates.  It  is 
imposed  on  all  Federally  taxpaid  or  tax- 
determined  distilled  spirits  that  are  held 
for  sale  on  tJie  first  moment  of  October 
1. 1985,  by  any  person,  with  the 
exception  of  spirits  held  by  wholesale  or 
retail  liquor  dealers  who  have  500  wine 
gallons  or  less  of  distilled  spirits  on 
hand  on  that  date.  However,  dealers 
with  more  than  500  wine  gallons  on 
hand  are  allowed  as  a  credit  against  the 
floor  stocks  tax  an  amount  equal  to  $800 
or  the  amount  of  tax  liability,  whichever 
is  smaller.  (The  credit  may  not  exceed 
the  amount  for  which  the  dealer  is 
liable.]  The  term  "dealer"  means  any 
wholesale  or  retail  dealer  in  liquors,  as 
defined  by  sections  5112(b)  and  5122(a) 
of  the  Internal  Revenue  Code  of  1954 


respectively,  and  would  include 
importers  and  taxpaid  storage  rooms 
operated  by  distilled  spirits  plants. 

Manufacturers,  importers, 
wholesalers,  and  retailers  are  liable  for 
floor  stocks  tax  irrespective  of  the 
location  where  their  distilled  spirits  are 
held.  The  floor  stocks  tax  applies  only  to 
distillled  spirits  held  for  sale  that  were 
taxpaid  or  tax-determined  before 
October  1, 1985.  Distilled  spirits  that  are 
taxpaid  or  tax-determined  on  or  after 
that  date  are  subject  to  the  increased 
tax  rate,  but  are  not  subject  to  the  floor 
stocks  tax. 

Distilled  spirits  subject  to  floor  stocks 
tax  are  regarded  as  held  by  the  one  who 
owns  them  at  the  first  moment  of 
October  1, 1985.  Distilled  spirits  in 
transit,  or  in  a  storeroom  or  warehouse, 
must  be  included  in  the  tax  return  and 
inventory  of  the  owner.  If  ownership 
does  not  pass  to  the  consignee  until 
dehvery,  distilled  spirits  in  transit  at  the 
first  moment  ofOctober  1, 1985.  must  be 
regarded  as  a^ed  or  held  by  the 
consignor  jit^that  time. 

A  floor  stocks  tax  is  also  imposed  on 
all  Federally  taxpaid  or  tax-determined 
imported  perfumes  containing  distilled 
spirits/ethyl  alcohol)  held  for  sale  by 
any  person.  However,  all  imported 
perfumes  held  at  retail  establishments 
ami  any  imported  perfumes  held  by 
otnsr  persons  who  have  500  wine 
gallons  or  less  on  hand  as  of  October  1, 
1985,  are  exempted  fi-om  this  tax.  The 
$600  credit  provision  also  applies  to 
holders  of  imported  perfume. 

The  exemption  for  retail 
establishments  applies  only  to  imported 
perfumes  held  at  the  place  where  they 
are  intended  to  be  sold  at  retail.  This 
exemption  is  broad  enough  to  include 
imported  perfumes  in  storage  facilities 
that  are  within  or  form  an  integral  part 
of  the  retail  premises  at  the  same 
physical  location.  However,  the 
exemption  does  not  apply  to  imported 
perfumes  held  by  retail  establishments 
in  warehouses  or  other  similar  storage 
facilities  located  away  from  the  retail 
premises  where  retail  customers  do  not 
have  regular  access  to  them.  Imported 
perfumes  held  by  retail  establishments 
in  these  separate  storage  facilities  are 
subject  to  the  floor  stocks  tax  in  the 
same  manner  as  imported  perfumes  held 
for  sale  by  other  industry  members. 

Liability  for  the  floor  stocks  tax  must 
be  established  by  a  physical  inventory, 
except  that  a  source  record  inventory 
may  be  used  by  persons  holding 
distilled  spirits  for  sale  if  the  source 
records  ft-om  which  the  inventory  is 
derived  conform  to  certain  regulatory 
standards.  The  physical  or  source  record 
inventory  will  be  the  basis  for 
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establishing  the  quantity  of  distilled 
spirits  and  imported  perfumes  held 
subject  to  the  floor  stocks  tax,  as  of  the 
first  moment  of  October  1, 1985.  If  the 
taxpayer  prefers  not  to  take  a  physical 
inventory  on  October  1. 1985,  it  may  be 
taken  any  time  between  September  23, 
1985,  and  October  6. 1985.  (Or.  if  the 
business  is  closed  before  September  23, 
and  will  remain  closed  through  October 
1. 1985,  the  inventory  may  be  taken  on 
the  last  business  day  before  closing,]  If 
the  physical  inventory  is  not  taken 
between  the  end  of  the  last  business  day 
of  September  1985,  and  the  begiruiing  of 
the  first  business  day  of  October  1985,  it 
must  be  reconciled  to  October  1, 1985, 
and  supported  by  records  which 
substantiate  all  receipts  and 
dispositions  between  October  1,  and  the 
date  of  the  inventory. 

The  intent  of  Congress  was  to  impose 
a  minimal  burden  on  persons  who  hold 
distilled  spirits  or  imported  perfumes 
subject  to  floor  stocks  tax,  particularly 
proprietors  of  retail  establishments, 
without  jeopardizing  the  revenue. 
Therefore,  certain  allowances  relating  to 
inventory  procedures  have  been 
provided  for  retailers  of  distilled  spirits. 
In  calculating  the  physical  inventory  for 
open  stock,  retail  dealers  may:  round 
fractional  label  proofs  to  the  nearest 
whole  proof  (for  example,  86.8  proof 
would  be  roimded  to  87  proof];  record 
only  the  proof  and  size  of  bottles  in 
stock;  and  use  a  shortened  factor  of  0.26 
instead  of  the  standard  factor  of 
0.264172  for  converting  quantities  in 
liters  to  wine  gallons.  As  used  here, 
"open  stock"  refers  to  both  opened 
bottles  and  to  full,  unopened  bottles  of 
various  sizes,  proofs,  and  brands.  In 
addition,  all  opened  bottles  of  the  same 
proof,  regardless  of  size,  may  be  totalled 
and  computed  as  a  single  entry. 

Every  person  subject  to  the  distilled 
spirits  floor  stocks  tax  must  take  either 
a  physical  inventory  or  use  a  source 
record  (book]  inventory  supported  by 
the  appropriate  source  records,  and 
must  prepare  and  file  a  floor  stocks  tax 
return.  This  includes  wholesale  or  retail 
liquor  dealers  with  an  inventory  of  500 
wine  gallons  or  less,  although  those 
dealers  will  not  be  required  to  convert 
their  wine  gallon  inventory  to  a  proof 
gallon  inventory  since  no  tax  will  be 
due.  Every  person  holding  taxpaid  or 
tax-determined  imported  perfumes 
subject  to  the  floor  stocks  tax  must  take 
a  physical  inventory;  however,  a  floor 
stocks  tax  return  must  be  filed  only  if 
tax  is  actually  due.  Tax  returns  will  be 
available  by  September  1. 1985,  and  may 
be  obtained  from  any  ATP  regional 
office  or  from  the  Distilled  Spirits  and 
Tobacco  Branch.  Bureau  of  Alcohol. 


Tobacco  and  Firearms.  Washington. 
D.C.  20226:  telephone  (202)  566-7531. 

The  tax  return  must  be  filed, 
accompanied  by  full  payment,  on  or 
before  April  1, 1986,  except  that  small 
and  medium-sized  retail  or  wholesale 
dealers  may  elect  to  pay  the  tax  in  three 
equal  installments  due  on  or  before 
April  1,  July  1,  and  October  1, 1986.  The 
term  "small  or  medium-sized  dealer" 
refers  to  any  dealer  whose  aggregate 
gross  sales  receipts  for  all  products  (not 
just  distilled  spirits  or  other  alcoholic 
beverages)  for  the  most  recent  taxable 
year  ending  before  October  1, 1985,  does 
not  exceed  $500,000.  The  Internal 
Revenue  Service  will  bill  these  dealers 
for  the  installment  payments  due  on  or 
before  July  1,  and  October  1, 1988.  These 
dealers  will  be  responsible  for  filing  the 
tax  return  with  the  first  payment  on  or 
before  April  1, 1986. 

A  5%  per  month  failure  to  file  penalty, 
up  to  a  maximum  of  25%,  may  be 
assessed  for  late  filing  of  the  tax  retiirn. 
If  a  return  is  filed  with  no  payment  or 
with  partial  payment  (other  than  an 
installment  payment),  a  0.5%  per  month 
failure  to  pay  penalty  may  be  assessed 
on  the  unpaid  balance,  again  up  to  a 
maximum  of  25%.  In  addition,  26  U.S.C. 
5684  imposes,  for  failure  to  pay  any 
alcohol  excise  tax.  a  penalty  of  5%  of  the 
tax  due  but  unpaid.  Interest  must  also 
be  paid  on  any  delinquent  tax  due  at  the 
rate  established  by  IRS.  compounded 
daily  from  April  1, 1986,  until  the  tax  is 
paid. 

If  any  underpayment  of  floor  stocks 
tax  is  due  to  fraud,  there  is  a  penalty  of 
50%  of  the  amount  of  underpayment, 
plus  50%  of  the  interest  payable  on  the 
portion  of  the  underpayment 
attributable  to  fraud,  per  26  U.S.C.  6653. 
The  Internal  Revenue  Code  also 
provides  for  criminal  penalties, 
including  fines  and/or  imprisonment, 
which  are  applicable  to  this  floor  stocks 
tax. 

Effective  Date 

The  changes  made  by  the  Deficit 
Reduction  Act  of  1984  relating  to  a 
distilled  spirits  tax  rate  increase  and  a 
floor  stocks  tax  take  effect  on  October  1, 
1985,  and  require  immediate  planniiig  by 
dealers  not  now  required  to  file  returns 
and  pay  tax.  Consequently,  it  is  found 
that  it  would  be  impracticable  within 
the  meaning  of  5  U.S.C.  553(b)  to  provide 
a  notice  of  proposed  rulemaking  prior  to 
issuance  of  any  regulations. 
Accordingly,  the  amendments  made  by 
this  document  shall  be  effective  on 
September  23, 1985. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
rule  is  not  a  major  rule  within  the 


meaning  of  Executive  Order  12291,  46  FR 
13193  (February  17, 1981),  because  the 
economic  effects  flow  directly  from  the 
underlying  statute,  the  Deficit  Reduction 
Act  of  1984,  and  not  from  this  final  rule. 
Therefore,  it  is  found  that  this  final  rule 
will  not  cause: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(c)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  meu-kets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C 
604]  are  not  applicable  to  this  document 
because  it  was  not  required  to  be 
preceded  by  a  general  notice  of 
proposed  rulemaking  under  5  U.S.C.  553. 
and  because  the  revenue  effects  of  the 
rulemaking  on  small  businesses  flow 
directly  from  the  underlying  statute. 
These  regulations  will  not  cause  any 
adverse  secondary  or  incidental  effects, 
or  any  significant  new  reporting, 
recordkeeping,  or  other  compliance 
burdens. 

Paperwork  Reduction  Act 

The  requirements  to  collect 
information  imposed  by  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  sec.  3507 
of  the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 44  U.S.C.  Chapter  35. 

Drafting  Information 

The  principal  drafter  of  this  document 
is  Robert  Hardt  of  the  Distilled  Spirits 
and  Tobacco  Branch.  Bureau  of  Alcohol 
Tobacco  and  Firearms.  However,  other 
people  from  ATF  and  from  other  offices 
in  the  Department  of  the  Treasury 
participated  in  the  development  of  these 
regulations. 

List  of  Subjects 

27  CFR  Part  170 

Alcohol  and  alcoholic  beverages. 
Authority  delegations.  Beer.  Claims. 
Customs  duties  and  inspection.  Disaster 
assistance.  Excise  taxes.  Floor  stocks 
taxes.  Labeling,  Liquors,  Packaging  and 
containers.  Penalties.  Reporting  and 
recordkeeping  requirements,  Surety 
bonds,  Wine. 
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27  CFR  Part  252 

Aircraft.  Alcohol  and  alcoholic 
beverages,  Armed  forces.  Authority 
delegations.  Beer.  Claims.  Excise  taxes. 
Exports.  Fishing  vessels,  Foreign  trade 
zones.  Labeling,  Liquors.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Vessels, 
Warehouses.  Wine. 

Authority  and  Issuance 

PART  170— MISCELLANEOUS 
REGULATIONS  RELATING  TO  LIQUOR 

Paragraph  1.  The  authority  citation  for 
27  CFR  Part  170  continues  to  read  as 
follows: 

Authority:  August  16. 1954.  Chapter  738, 
68A  Slat.  917  (26  U.S.C.  7805);  44  U.S.C. 
3504(h).  unless  otherwise  noted. 

Par.  la.  The  Table  of  Contents 
of  Part  170  is  amended  to  add  the 
subpart  and  section  titles  of  Subpart  D. 
As  amended,  the  Table  of  Contents 
reads  as  follows: 


Subpart  O— Floor  Stocks  Tax  on  Distilled 
Spirits  and  Imported  Perfumes  Held  for 
Sale  on  Octot>er  1, 1985 

Sec. 

170.60  0MB  control  number. 

170.61  Scope  of  subpart. 

170.62  Meaning  of  terms. 

170.63  Alternate  methods  or  procedures. 

Distilled  Spirits 

170.64  Scope  of  tax. 

170.65  Rate  of  tax. 

170.66  Payment  of  tax. 

170.67  Return. 

170.68  Inventory  procedures  for  other  than 
retail  establishments. 

170.89    Inventory  procedures  for  retail 
establishments. 

170.70  Computation  of  wine  and  proof 
gallons. 

Imported  Perfumes 

170.71  Scope  of  tax. 

170.72  Rate  of  tax. 

170.73  Payment  of  tax. 

170.74  Return. 

170.75  Inventory. 

General 

170.78  Retention  of  records. 

170.77  Refunds  of  floor  stocks  tax. 

170.78  Penalties  and  interest. 

170.79  Authority  of  ATP  officers. 

Par.  2.  A  new  Subpart  D  is  added  to 
Part  170  to  read  as  follows: 

SubfMirt  0— Floor  Stocks  Tax  on 
DistUled  Spirtts  and  Imported 
Perfuntes  Hold  for  Sale  on  October  1, 
1985 

Authority:  Section  27,  Pub.  L.  98-369,  98 
SlaL  507.  unless  otherwise  noted. 


9  170.60    0MB  control  number. 

The  recordkeeping  and  reporting 
requirements  of  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1512- 
0473. 

9  170.61    Scope  of  sut>part 

The  regulations  in  this  subpart  relate 
to  the  floor  stocks  tax  imposed  by  Pub. 
L.  98-369  on  all  taxpaid  or  tax- 
determined  distilled  spirts  held  for  sale 
on  October  1. 1985,  including  imported 
perfumes  containing  distilled  spirits. 

9  170.62    Meaning  of  terms. 

When  used  in  this  subpart,  terms  shall 
have  the  meaning  ascribed  below: 

(a)  Bulk  distilled  spirits.  The  term 
"bulk  distilled  spirits"  means  distilled 
spirits  in  a  container  having  a  capacity 
in  excess  of  one  gallon. 

(b)  Controlled  group.  A  related  group 
of  dealers  under  common  control. 
Controlled  groups  include; 

(1)  Controlled  group  of  corporations. 
The  term  "controlled  group  of 
corporations"  has  the  meaning  given  to 
that  term  by  26  U.S.C.  1563(a),  except 
that  the  phrase  "more  than  50%  percent" 
shall  be  substituted  for  the  phrase  "at 
least  80  percent"  each  time  it  appears  in 
that  subsection.  Controlled  groups  of 
corporations  include,  but  are  not  limited 
to: 

(i)  Parent-subsidiary  controlled  groups 
as  defined  in  26  CFR  1.1563-l(a)(2). 

(ii)  Brother-sister  controlled  groups  as 
defined  in  26  CFR  1.1563-l(a)f3). 

(iii)  Combined  groups  as  defined  in  26 
CFR  1.1563-{a)(4). 

(2)  Nonincorporated  dealers  under 
common  control.  Dealers  are  considered 
to  be  part  of  a  controlled  group  when 
the  group  would  qualify  as  a  controlled 
group  of  corporations  under  the 
definition  in  paragraph  (b)(1)  of  this 
section  except  that  one  or  more  of  the 
dealers  is  not  incorporated. 

(3)  "Control"  States  or  political 
subdivisions.  Each  State  or  political 
subdivision  of  a  State  that  operates  as  a 
dealer  in  distilled  spirits,  whether  as  a 
retailer,  wholesaler,  or  both,  shall  be 
regarded  as  a  controlled  group. 

(c)  Dealer.  Any  person  who  sells,  or 
offers  for  sale,  any  distilled  spirits. 

(d)  Gallon  or  Wine  gallon.  The  liquid 
measure  equivalent  to  the  volume  of  231 
cubic  inches. 

(e)  Industry  Member.  For  purposes  of 
the  floor  stocks  tax  on  imported 
perfumes,  this  term  shall  include 
importers,  wholesale  dealers  or  other 
persons  holding  for  sale  imported 
perfumes  containing  distilled  spirits. 
This  term  shall  not  include  retail 
establishments. 


(f)  Person.  This  term  shall  be 
construed  to  mean  and  include  an 
individual,  a  trust,  estate,  partnership, 
association,  company  or  corporation.  It 
also  includes  any  State  or  political 
subdivision  thereof,  or  any  agency  or 
instrumentality  of  a  State  or  political 
subdivision  thereof. 

(g)  Proof  gallon.  A  gallon  of  liquid  at 
60  degrees  Fahrenheit  which  contains  50 
percent  by  volume  of  ethyl  alcohol 
having  a  specific  gravity  of  0.7939  at  60 
degrees  Fahrenheit  referred  to  water  at 
60  degrees  Fahrenheit  as  unity,  or  the 
alcoholic  equivalent  thereof. 

(h)  Retail  dealer.  Any  dealer  who 
sells,  or  offers  for  sale,  distilled  spirits  to 
any  person  other  than  a  dealer. 

(i)  Wholesale  dealer.  Any  dealer  who 
sells,  or  offers  for  sale,  distilled  spirits  to 
another  dealer. 

9  170.63    Alternate  methods  or 
procedures. 

The  proprietor,  on  specific  approval 
by  the  Director  as  provided  in  this 
paragraph,  may  use  an  alternate  method 
or  procedure  in  lieu  of  a  method  or 
procedure  specifically  prescribed  in  this 
subpart.  The  Director  may  approve  an 
alternate  method  or  procedure,  subject 
to  stated  conditions,  when  he  finds 
that— 

(a)  Good  cause  has  been  shown  for 
the  use  of  the  alternate  method  or 
procedure: 

(b)  The  alternate  method  or  procedure 
is  within  the  purpose  of,  and  consistent 
with  the  effect  intended  by,  the 
specifically  prescribed  method  or 
procedure,  and  affords  equivalent 
security  to  the  revenue;  and 

(c)  The  alternate  method  or  procedure 
will  not  be  contrary  to  any  provision  of 
law,  and  will  not  result  in  an  increase  in 
cost  to  the  Government  or  hinder  the 
effective  administration  of  this  subpart. 
No  alternate  method  or  procedure 
relating  to  the  assessment,  payment,  or 
collection  of  tax,  shall  be  authorized 
under  this  paragraph.  Where  the 
proprietor  desires  to  employ  an 
alternate  method  or  procedure,  he  shall 
submit  a  written  application  to  the 
regional  director  (compliance),  for 
transmittal  to  the  Director.  The 
application  shall  specifically  describe 
the  proposed  alternate  method  or 
procedure,  and  shall  set  forth  the 
reasons  therefor.  Alternate  methods  or 
procedures  shall  not  be  employed  until 
the  application  has  been  approved  by 
the  Director.  The  proprietor  shall,  during 
the  period  of  authorization  of  an 
alternate  method  or  procedure,  comply 
with  the  terms  of  the  approved 
application.  Authorization  for  any 
alternate  method  or  procedure  may  be 
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withdrawn  whenever  in  the  judgment  of 
the  Director  the  revenue  is  jeopardized 
or  the  effective  administration  of  this 
subpart  is  hindered  by  the  continuation 
of  such  authorization. 

Distilled  Spirits 

§170.64    Scope  of  tax. 

(a)  General.  The  floor  stocks  tax  is 
imposed  on  all  Federally  taxpaid  or  tax- 
determined  distilled  spirits,  not  exempt 
under  paragraph  (b)  of  this  section, 
which  at  the  first  moment  of  October  1, 
1985,  are  held  by  any  person  for  sale. 
The  floor  stocks  tax  does  not  apply  to 
distilled  spirits  which  are  not  removed 
from  bonded  premises  or  Customs 
bonded  as  of  the  first  moment  of 
October  1. 1985. 

(b)  Exempt  dealer  stocks.  Distilled 
spirits  held  by  wholesale  or  retail 
dealers  are  exempt  from  floor  stocks  tax 
if.  on  October  1, 1985,  the  aggregate 
liquid  volume  of  distilled  spirits  held  by 
such  dealer  does  not  exceed  500  wine 
gallons.  Dealers  claiming  this  exemption 
from  the  floor  stocks  tax  shall  comply 
with  the  inventory  requirements  of 

§§  170.68  and  170.69,  and  file  a  tax 
return  as  required  by  §  170.67. 

(c)  Controlled  groups.  Dealers  who  are 
component  members  of  a  controlled 
group  as  described  in  §  170.62  must 
apportion  the  500  wine  gallon  exemption 
allowed  under  the  provisions  of 
paragraph  (b)  among  the  members  of 
that  group  in  proportion  to  the  amount 
each  member  has  in  inventory.  A 
controlled  group  may  only  claim  the 
exemption  if  the  aggregate  liquid  volume 
of  distilled  spirits  held  by  all  members 
of  the  controlled  group  does  not  exceed 
500  wine  gallons. 

§170.65    Rate  of  tax. 

(a)  General.  The  rate  of  floor  stocks 
tax  on  distilled  spirits  is  $2.00  per  proof 
gallon,  and  a  proportionate  tax  at  the 
like  rate  on  all  fractional  parts  of  a  proof 
gallon. 

(b)  Credit  against  tax.  Wholesale  and 
retail  dealers  in  distilled  spirits  are 
allowed  as  a  credit  against  the  floor 
stocks  tax  an  amount  equal  to  $800  or 
the  amount  of  tax  hability.  whichever  is 
smaller.  Dealers  who  do  not  owe  floor 
stocks  tax  as  a  result  of  this  credit  shall 
comply  with  the  inventory  requirements 
of  §§  170.68  and  170.69,  and  file  a  tax 
return  as  required  by  §  170.67. 

(c)  Controlled  group.  Dealers  who  are 
component  members  of  a  controlled 
group  as  described  in  §  170.62  must 
apportion  the  $800  credit  allowed  under 
paragraph  (b)  of  this  section  among  the 
members  of  that  group.  The  credit  may 
be  divided  equally  among  the  members 
or  apportioned  in  any  other  manner 


agreeable  to  the  members.  An 
attachment  shall  be  made  to  the  tax 
returns  required  by  S  170.67  for  the 
members  of  the  controlled  group 
showing  the  name,  address,  and  amount 
of  credit  taken  by  each  member  of  the 
controlled  group. 

§  170.66    Payment  of  tax. 

(a)  General.  The  floor  stocks  tax  shall 
be  paid  by  every  person  who  holds  for 
sale,  at  the  first  moment  of  October  1, 
1985,  Federally  taxpaid  or  tax- 
determined  distilled  spirits  except  those 
distilled  spirits  held  by  dealers  that  are 
exempt  under  §  170.64(b).  The  floor 
stocks  tax  return  shall  be  filed  on  or 
before  April  1, 1986.  Except  as  provided 
in  paragraph  (b)  of  this  section,  payment 
of  the  tax  in  full,  minus  the  credit 
allowed  under  §  170.65(b),  if  any,  shall 
accompany  the  floor  stocks  tax  return. 
Checks  and  money  orders  shall  be  made 
payable  to  the  Internal  Revenue  Service, 
and  shall  show  the  taxpayer's  name  and 
employer  identification  number  or  social 
security  number  if  the  taxpayer  does  not 
have  an  employer  identification  number. 

(b)  Payment  by  small  or  middle-sized 
dealer.  Small  and  middle-sized  dealers 
in  distilled  spirits  may  elect  to  pay  the 
distilled  spirits  floor  stocks  tax  in  three 
equal  installments.  The  first  installment 
shall  accompany  the  return  due  on  or 
before  April  1. 1986.  The  second  and 
third  installments  shall  be  paid  no  later 
than  July  1, 1986,  and  October  1, 1986, 
respectively.  For  the  purposes  of  this 
section  the  term  "small  and  middle- 
sized  dealer"  refers  to  any  dealer  if  the 
aggregate  gross  sales  receipts  of  that 
dealer  from  all  products  (not  just 
distilled  spirits  or  other  alcoholic 
beverages)  did  not  exceed  $500,000  for 
the  most  recent  tax  year  ending  before 
October  1, 1985.  If  the  taxpayer  does  not 
pay  any  installment  on  or  before  the 
date  prescribed  for  payment,  the  whole 
of  the  unpaid  tax  shall  be  paid  upon 
notice  and  demand  from  the  Secretary. 
In  addition,  penalties  and  interest  will 
be  assessed  in  accordance  with  §  170.78. 

(c)  Controlled  group.  Dealers  who  are 
component  members  of  a  controlled 
group  as  described  in  §170.62  may  not 
elect  to  pay  the  applicable  floor  stocks 
tax  in  installments  as  allowed  by 
paragraph  (b)  of  this  section  unless  the 
combined  aggregate  gross  sales  receipts 
for  all  products  (not  just  distilled  spirits 
or  other  alcoholic  beverages)  for  all 
members  of  the  controlled  group  did  not 
exceed  $500,000  for  the  most  recent 
taxable  year  ending  before  October  1. 
1985. 

§170.67    Return. 

(a)  General.  Each  person  who  holds 
for  sale,  on  the  first  moment  of  October 


1, 1985,  Federally  taxpaid  or  tax- 
determined  distilled  spirits  shall  make 
and  file  a  return  for  the  distilled  spirits 
so  held.  The  retiun  shall  be  made  on  IRS 
Form  11,  Special  Tax  Retimi  and 
Application  for  Registry.  When  distilled 
spirits  subject  to  the  floor  stocks  tax  are 
held  at  more  than  one  location,  a 
consolidated  return  representing  the 
total  liability  may  be  filed  if  each 
location  shares  a  common  employer 
identification  number.  If  a  consolidated 
return  is  filed,  the  name  and  address  of 
each  place  of  business  where  distilled 
spirits  are  held  for  sale,  and  the  quantity 
of  distilled  spirits  held  at  each  such 
place,  shall  be  shown  on  the  form  or  an 
attachment.  Distilled  spirits  which  are 
warehoused  at  one  or  more  locations 
shall  be  reported  on  a  tax  return 
representing  the  location  from  which  the 
warehoused  distilled  spirits  will  be 
offered  for  sale.  If  distilled  spirits  held  in 
a  warehouse  are  offered  for  sale  at 
several  locations,  the  distilled  spirits  so 
held  shall  either  be  reported  on  the  tax 
return  filed  by  any  one  of  those 
locations,  or  shall  be  apportioned  among 
the  several  locations  in  any  manner  and 
reported  on  the  tax  returns  filed  at  those 
locations.  The  return  shall  be  prepared 
in  duplicate  in  accordance  with  the 
instructions  on  the  form.  The  original 
shall  be  filed  no  later  than  April  1, 1986. 
with  the  Internal  Revenue  Service  at  the 
appropriate  Internal  Revenue  Service 
Center  address  indicated  on  the  form. 
The  copy  shall  be  retained  by  the 
taxpayer  as  prescribed  in  S  170.76. 

(b)  Controlled  groups.  When  distilled 
spirits  subject  to  floor  stocks  tax  are 
held  at  more  than  one  location  or  place 
of  business  by  members  of  a  controlled 
group,  a  consolidated  return 
representing  the  total  liability  may  be 
filed  if  the  members  share  a  common 
employer  identification  number.  A 
separate  return  is  required  to  be  filed  by 
each  member  having  an  individual 
employer  identification  number.  If  a 
consolidated  return  is  filed,  the 
controlled  group  shall  show,  on  the  form 
or  an  attachment,  the  name  and  address 
of  each  place  of  business  where  distilled 
spirits  are  held  subject  to  floor  stocks 
tax,  and  the  quantity  of  distilled  spirits 
held  at  each  such  place. 

§  170.68    Inventory  procedures  for  other 
than  retail  establishments. 

(a)  General.  The  distilled  spirits  floor 
stocks  tax  liability  required  to  be  shown 
on  the  floor  stocks  tax  return  shall  be 
established  by  a  physical  inventory, 
except  as  provided  in  paragraph  (b)  of 
this  section.  All  persons  holding  distilled 
spirits  for  sale  including  those  holding 
distilled  spirits  exempt  from  floor  stocks 
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tax  under  the  provisions  of  S  170.64(b) 
shall  take  a  complete  inventory  in  wine 
gallons  at  each  location  where  distilled 
spirits  are  held.  Persons  holding  spirits 
not  exempt  under  {  170.B4[b]  shall 
convert  this  wine  gallon  inventory  into 
proof  gallons.  The  conversion  from 
metric  sizes  to  wine  gallons,  and  from 
wine  gallons  to  proof  gallons,  shall  be 
made  using  the  procedures  in  §  170.70. 
Distilled  spirits  in  transit  on  the  first 
moment  of  October  1, 1985.  shall  be 
included  in  the  inventory  of  the  owner 
of  the  distilled  spirits  at  that  moment. 

(b)  Source  record  inventory.  In  lieu  of 
a  physical  inventory,  a  book  or  record 
inventory  may  be  used  if  supported  by 
source  records  which  indicate  the 
receipt  and  disposition  of  distilled 
spirits.  The  source  record  inventory 
must  reflect  the  actual  quantity  of 
distilled  spirits  on  hand  as  if  a  physical 
inventory  had  been  taken  as  of  the  first 
moment  of  October  1. 1985.  Records  of 
receipt  and  disposition  shall  include  (1] 
the  name  and  address  of  the  consignor 
and  consignee.  (2)  date  of  receipt  and 
disposition.  (3)  brand  name.  (4)  kind  of 
spirits,  and  (5]  quantity  of  spirits 
involved  (wine  gallons  or  liters  and 
proof). 

(c)  Record  of  inventory.  Physical 
inventories  shall  be  recorded  in  writing 
as  they  are  being  taken  by  the  taxpayer. 
The  record  of  the  physical  or  source 
record  inventory  shall  be  retained  as 
prescribed  in  9  170.76.  Quantities  in 
transit  shall  be  recorded  separately  from 
quantities  actually  on  hand.  The  record 
of  the  physical  or  source  record 
inventory  shall  show  the  taxpayer's 
name  and  address  of  tlie  place  of 
business  where  the  distilled  spirits  are 
held.  The  record  of  the  physical 
inventory  shall  include  complete  and 
accurate  information  showing  the 
details  of  the  inventory,  when,  and  by 
whom  the  inventory  was  taken.  If  the 
inventory  was  verified  by  anyone  other 
than  the  person  taking  it.  the  name  and 
title  of  that  other  person  shall  also  be 
shown.  No  specific  format  is  required; 
however,  the  physical  or  source  record 
inventory  shall  identify  all  products  by 
brand  name,  proof,  and  size  of 
container.  For  each  product,  full  cases, 
full  unopened  bottles,  and  opened 
botUes  may  be  listed  in  separate 
sections  of  the  inventory  or  shown  in  the 
same  section.  Persons  holding  taxpaid 
or  tax-determined  spirits  in  bulk  shall 
list  the  kind  of  spirits,  the  wine  gallons, 
proof,  and  proof  gallons,  the  name  of  the 
distiller,  and  the  serial  number  of  each 
container  (tank  truck,  tank  car,  barrel, 
drum,  etc.)  of  distilled  spirits. 

(d)  Time  of  taking  physical  inventory. 
The  physical  inventory  shall  be  taken  no 


later  than  October  6, 1985,  and  no  earlier 
than  September  23. 1985.  However,  if 
any  place  of  business  is  closed  prior  to 
September  23, 1985,  and  remains  closed 
through  October  1. 1985,  then  the 
physical  inventory  for  that  place  of 
business  may  be  taken  following  the 
close  of  business  on  the  last  business 
day  before  such  closing.  If  the  physical 
inventory  is  not  taken  between  the  close 
of  business  on  the  last  business  day  of 
September  1985,  and  the  beginning  of 
business  on  the  first  business  day  of 
October  1985,  the  record  of  inventory 
shall  be  reconciled  to  reflect  the  actual 
on-hand  quantity  as  of  the  first  moment 
of  October  1, 1985,  and  shall  be 
supported  by  commercial  records  of 
receipt  and  disposition  as  prescribed  in 
27  CFR  Part  194. 

§  170.69    Inventory  procedur**  for  retail 
•stablishiTMnts. 

(a)  General.  The  distilled  spirits  fioor 
stocks  tax  liability  required  to  be  shown 
on  the  floor  stocks  tax  retiim  shall  be 
established  either  by  a  physical 
inventory  or  by  a  source  record 
inventory  conforming  to  the  standards 
stated  in  5  170.68(b).  All  persons  holding 
distilled  spirits  for  sale  including  those 
holding  distilled  spirits  exempt  from 
floor  stocks  tax  under  the  provisions  of 
S  170.64(b)  shall  take  a  complete 
inventory  in  wine  gallons  at  each 
location  where  distilled  spirits  are  held. 
Persons  holding  spirits  not  exempt  under 
S  170.64(b)  shall  convert  this  wine  gallon 
inventory  into  proof  gallons.  Distilled 
spirits  in  transit  on  the  first  moment  of 
October  1,1985,  shall  be  included  in  the 
inventory  of  the  owner  of  the  distilled 
spirits  at  that  moment. 

(b)  Special  conversion  provisions.  In 
taking  the  physical  inventory  of  full 
unopened  bottles  and  opened  bottles  in 
stock,  retailers  may  use  a  shortened 
factor  of  0.26  for  converting  quantities  in 
liters  to  wine  gallons  in  lieu  of  the  factor 
stated  in  S  170.70.  In  converting  wine 
gallons  to  proof  gallons,  retailers  may 
round  fractional  label  proofs  to  the 
nearest  whole  proof,  liiese  provisions 
do  not  apply  to  distilled  spirits  in  full 
cases,  and  if  used,  shall  be  used 
consistently. 

(c)  Record  of  inventory.  Physical 
inventories  shall  be  recorded  in  writing 
as  they  are  being  taken  by  the  taxpayer. 
The  record  of  the  physical  or  source 
record  inventory  shall  be  retained  as 
prescribed  in  §  170.76.  Quantities  in 
transit  shall  be  recorded  separately  from 
quantities  actually  on  hand.  The  record 
of  the  physical  or  source  record 
inventory  shall  show  the  taxpayer's 
name  and  the  address  of  the  place  of 
business  where  the  distilled  spirits  are 
held.  The  record  of  the  physical 


inventory  shall  include  complete  and 
accurate  information  showing  the 
details  of  the  inventory,  when,  and  by 
whom  the  inventory  was  taken.  If  the 
physical  inventory  was  verified  by 
anyone  other  than  the  person  taking  it. 
the  name  and  title  of  that  other  person 
shall  also  be  shown.  No  specific  format 
is  required.  However,  the  record  of 
inventory  for  full  cases  shall  identify  all 
products  by  brand  name,  proof,  and  size 
of  container.  The  record  of  inventory  for 
full  unopened  bottles  and  opened  bottles 
shall  identify  all  products  by  proof  and 
size  of  container.  For  each  product,  full 
cases,  full  unopened  bottles,  and  opened 
bottles  may  be  listed  in  separate 
sections  of  the  inventory  or  shown  in  the 
same  section.  The  contents  of  all  open 
bottles  of  the  same  proof,  regardless  of 
size,  may  be  totalled  and  listed  as  a 
single  entry  designated  "miscellaneous 

open  bottles proof. 

(d)  Time  of  taking  physical  inventory. 
The  physical  inventory  shall  be  taken  no 
later  than  October  6. 1985.  and  no  earlier 
than  September  23. 1985.  However,  if 
any  place  of  business  is  closed  prior  to 
September  23, 1985.  and  remains  closed 
through  October  1, 1985,  then  the 
physical  inventory  for  that  place  of 
business  may  be  taken  following  the 
close  of  business  on  the  last  business 
day  before  such  closing.  If  the  physical 
inventory  is  not  taken  between  the  close 
of  business  on  the  last  business  day  of 
September  1985,  and  the  beginning  of 
business  on  the  first  business  day  of 
October  1985,  the  record  of  inventory 
shall  be  reconciled  to  reflect  the  actual 
on-hand  quantity  as  of  the  first  moment 
of  October  1, 1985.  The  reconciliation 
shall  be  supported  by  commercial 
records  which  show  all  receipts  and 
dispositions  between  the  first  moment  of 
October  1. 1985.  and  the  date  of  the 
inventory.  The  records  of  receipt  shall 
be  maintained  in  the  form  prescribed  in 
27  CFR  Part  194.  The  records  of 
disposition  shall  identify  the  distilled 
spirits  removed  in  accordance  with  the 
requirements  of  paragraph  (c)  of  this 
section.  For  example,  for  full  cases  the 
record  of  disposition  must  show  the 
brand,  size,  and  proof  of  the  distilled 
spirits,  while  only  the  proof  and  size  are 
required  to  be  shown  for  open  stock. 

§  170.70    Computation  of  wine  and  proof 
gallons. 

(a)  Conversion  between  liters  and 
wine  gallons.  Whenever  quantities  in 
liters  are  converted  to  wine  gallons,  the 
quantity  in  liters  shall  be  multiplied  by 
the  standard  conversion  factor  0.264172 
to  determine  the  equivalent  quantity  in 
wine  gallons.  Retail  establishments  may 
use  the  factor  0.28  for  all  bottles  in  stock 
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not  in  full  cases,  as  provided  in 
§  170.69(b).  Conversions  from  lifers  to 
wine  gallons  made  before  multiplying  by 
the  total  number  of  cases  and/or  bottles 
of  a  specific  item  in  inventory  shall  be 
first  rounded  to  the  nearest  sixth 
decimal  place.  This  shall  then  be 
rounded  to  the  nearest  hundredth 
decimal  place  when  multiplied  by  the 
total  quantity  of  each  specific  item  in 
inventory.  If  the  conversion  from  liters 
to  wine  gallons  is  made  after  multiplying 
by  the  total  number  of  cases  and/or 
bottles  of  a  specific  item  in  inventory, 
the  quantity  shall  be  rounded  off  to  the 
nearest  hundredth. 

(b)  Computation  of  proof  gallons.  In 
computing  proof  gallons  (wine  gallons 
times  proof  divided  by  100),  the  actual 
proof,  including  fractional  parts  of  proof, 
of  the  spirits  as  shown  on  the  bottle 
label  or  case  markings  shall  be  shown  in 
the  inventory  and  used  in  all 
calculations,  except  as  provided  in 

§  170.69(b)  for  retail  establishments. 
Decimals  shall  be  rounded  to  the 
nearest  tenth  place  after  the  last 
computation  is  made.  For  example,  3 
wine  gallons  times  86.8  proof  divided  by 
100  equals  2.604  proof  gallons,  which 
shall  be  rounded  to  2.6  proof  gallons. 

(c)  Examples.  The  following  examples 
illustrate  how  conversions  from  metric 
to  U.S.  units  are  to  be  rounded  off.  In 
both  examples  the  taxpayer  has  on  hand 
4,567  cases  of  1.75  liter  bottles  of  a 
specific  item  at  80  proof. 

(1)  1.75  liters  X  6  bottles  =  10.5  liters 
per  case;  10.5x0.264172  =  2.773806  wine 
gallons  per  case;  2.773806x4,567 
cases  =  12.687.97  wine  gallons: 
12,667.97x0.8  (proof  dividend  by 

100)  =  10.134.4  proof  gallons. 

(2)  1.75  liter8X6  bottles=10.5  liters 
per  case;  10.5X4.567  cases  =  47,953.50 
liters;  47.953.50X0.264172  =  12.667.97 
wine  gallons;  12,667.97X0.8  =  10,134.4 
proof  gallons. 

(d)  Case  markings.  Full  cases  that  are 
marked  on  a  side  (government  panel)  of 
the  case  with  the  wine  gallon  and/or 
proof  gallon  contents  may  be 
inventoried  by  using  these  case 
markings  to  establish  the  quantity  of 
wine  gallons  and/or  proof  gallons 
contained  in  the  case. 

Imported  Perfumes 

§  170.71    Scope  of  tax. 

(a)  General.  A  floor  stocks  tax  is 
imposed  on  all  Federally  taxpaid  or  tax- 
determined  imported  perfumes 
containing  distilled  spirits  (ethyl 
alcohol),  not  exempt  under  paragraph 
(b)  or  (c)  of  this  section,  which  at  the 
first  moment  of  October  1, 1985,  are  held 
by  any  person  for  sale.  The  floor  stocks 
tax  does  not  apply  to  imported  perfumes 


containing  distilled  spirits  which  are  not 
removed  from  Customs  bond  as  of  the 
first  moment  of  October  1. 1985. 
Imported  perfumes  which  do  not  contain 
distilled  spirits  are  not  subject  to  the 
floor  stocks  tax. 

(b)  Exempt  stocks  held  at  retail 
establishments.  The  floor  stocks  tax-is 
not  imposed  on  imported  perfumes  held 
at  the  premises  of  a  retail  establishment. 
Establishments  qualifying  under  this 
exemption  are  not  required  to  take  the 
inventory  prescribed  by  §  170.75  or  file  a 
return  under  §  170.74.  However,  this 
exemption  does  not  apply  to  imported 
perfumes  held  in  storage  facilities  that 
are  not  within  or  do  not  form  an  integral 
part  of  the  retail  premises.  The  quantity 
of  imported  perfumes  so  held  must  be 
inventoried  under  the  provisions  of 

§  170.75,  and  a  tax  return  must  be  filed 
unless  the  imported  perfumes  are 
exempt  under  the  provisions  of 
paragraph  (c)  of  this  section. 

(c)  Exempt  stocks  held  by  industry 
members.  Imported  perfumes  held  by 
industry  members,  including  imported 
perfumes  held  in  storage  facilities  that 
are  not  within  or  do  not  form  an  integral 
part  of  a  retail  establishment,  are 
exempt  from  floor  stocks  tax  if.  on 
October  1. 1985.  the  aggregate  liquid 
volume  of  imported  perfumes  held  by 
such  an  industry  member  does  not 
exceed  500  wine  gallons.  Industry 
members  claiming  this  exemption  from 
the  floor  stocks  tax  shall  comply  with 
the  inventory  requirements  of  §  170.75, 
but  are  not  subject  to  the  filing 
requirements  of  §  170.74. 

(d)  Controlled  groups.  Industry 
members  who  are  component  members 
of  a  controlled  group  as  described  in 

§  170.62  must  apportion  the  500  wine 
gallon  exemption  allowed  under  the 
provisions  of  paragraph  (c)  of  this 
section  among  the  members  of  that 
group  in  proportion  to  the  amount  each 
member  has  in  inventory.  A  controlled 
group  may  only  claim  the  exemption  if 
the  aggregate  liquid  volume  of  distilled 
spirits  held  by  all  members  of  the 
controlled  group  does  not  exceed  500 
wine  gallons. 

§170.72    Rate  Of  tax. 

(a)  General.  The  rate  of  floor  stocks 
tax  on  imported  perfumes  containing 
distilled  spirits  is  $2.00  per  wine  gallon, 
and  a  proportionate  tax  at  the  like  rate 
on  all  fractional  parts  of  a  wine  gallon. 

(b)  Credit  against  tax.  Industry 
members  who  deal  in  imported 
perfumes  are  allowed  as  a  credit  against 
the  floor  stocks  tax  an  amount  equal  to 
$800  or  the  amount  of  tax  liability, 
whichever  is  less.  Industry  members 
who  do  not  owe  floor  stocks  tax  as  a 


result  of  this  credit  shall  comply  with 
the  inventory  requirements  of  i  170.75. 

(c)  Controlled  group.  Industry 
members  who  are  component  members 
of  a  controlled  group  as  described  in 
§  170.62  must  apportion  the  $800  credit 
allowed  under  paragraph  (b)  of  this 
section  among  the  members  of  that 
group.  The  credit  may  be  divided 
equally  among  the  members  or 
apportioned  in  any  other  manner 
agreeable  to  the  members.  An 
attachment  shall  be  made  to  the  tax 
returns  required  by  §  170.74  for  the 
members  of  the  controlled  group 
showing  the  name,  address,  and  amount 
of  credit  taken  by  each  member  of  the 
controlled^oup. 

§170.73    Payment  Of  tax. 

(a)  General  The  floor  stocks  tax  shall 
be  paid  by  every  person  who  holds  for 
sale,  at  the  first  moment  of  October  1. 

1985.  Federally  taxpaid  or  tax- 
determined  imported  perfumes  except 
those  imported  perfumes  held  by  retail 
establishments  or  industry  members 
exempt  under  §  170.71  (b)  or  (c).  The 
floor  stocks  tax  return  shall  be  filed  on 
or  before  April  1. 1986.  Except  as 
provided  in  paragraph  (b),  payment  of 
the  tax  in  full,  minus  a  credit  allowed 

-under  §  170.72(b).  if  any.  shall 
accompany  the  floor  stocks  tax  return. 
Checks  and  money  orders  shall  be  made 
payable  to  the  Internal  Revenue  Service, 
and  shall  show  the  taxpayer's  name  and 
employer  identification  number  or  social 
security  niunber  if  the  taxpayer  does  not 
have  an  employer  identification  number. 

(b)  Payment  by  small  or  middle-sized 
industry  member.  Small  and  middle-      • 
sized  industry  members  who  are  hable 
for  the  floor  stocks  tax  on  imported 
perfumes  may  elect  to  pay  the  floor 
stocks  tax  in  three  equal  installments. 
The  first  installment  shall  accompany 
the  return,  due  on  or  before  April  1, 

1986.  The  second  and  third  installments 
shall  be  paid  no  later  than  July  1, 1986, 
and  October  1. 1986  respectively.  For  the 
purposes  of  this  section  the  term  small 
and  middle-sized  industry  member 
refers  to  any  person  if  the  aggregate 
gross  sales  receipts  for  all  products  (not 
just  imported  perfumes  containing 
distilled  spirits)  of  that  person  did  not 
exceed  $500,000  for  the  most  recent  tax 
year  ending  before  October  1. 1985.  If 
the  taxpayer  does  not  pay  any 
installment  on  or  before  the  date 
prescribed  for  payment,  the  whole  of  the 
unpaid  tax  shall  be  paid  upon  notice 
and  demand  from  the  Secretary.  In 
addition,  penalties  and  interest  will  be 
assessed  in  accordance  with  §  170.76. 

(c)  Controlled  group.  Industry 
members  who  are  component  members 
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of  a  controlled  group  as  described  in 
S  17a62  may  not  elect  to  pay  the 
applicable  floor  stocks  tax  in 
installments  as  allowed  by  paragraph 
(b)  of  this  section  unless  the  combined 
aggregate  gross  sales  receipts  for  all 
products  (not  just  imported  perfumes) 
for  all  members  of  the  controlled  group 
did  not  exceed  $500,000  for  the  most 
recent  taxable  year  ending  before 
October  1. 1985. 

9170.74    Return. 

(a)  General.  Each  person  who  holds 
for  sale,  at  the  first  moment  of  October 
1, 1985.  Federally  taxpaid  or  tax- 
determined  imported  perfumes 
containing  distilled  spirits,  and  who  is 
liable  for  tax  on  the  imported  perfumes 
so  held,  shall  make  and  file  a  return.  The 
return  shall  be  made  on  IRS  Form  11, 
Special  Tax  Return  and  Application  for 
Registry.  When  imported  perfumes 
subject  to  the  floor  stocks  tax  are  held 
at  more  than  one  location,  a 
consolidated  return  representing  the 
total  liabihty  may  be  filed  if  each 
location  shares  a  common  employer 
identification  number.  If  a  consolidated 
return  is  Bled,  the  name  and  address  of 
each  place  of  business  where  imported 
perfumes  are  held  for  sale,  and  the 
quantity  of  imported  perfumes  held  at 
each  such  place,  shall  be  shown  on  the 
form  or  an  attachment  Imported 
perfumes  which  are  warehoused  at  one 
or  more  locations  shall  be  reported  on  a 
tax  return  representing  the  location  from 
which  the  warehoused  imported 
perfumes  will  be  offered  for  sale.  If 
imported  perfumes  held  in  a  warehouse 
/ire  offered  for  sale  at  several  locations, 
the  imported  perfumes  so  held  shall 
either  be  reported  on  the  tax  return  filed 
by  any  one  of  those  locations,  or  shall 
be  apportioned  among  the  several 
locations  in  any  manner  and  reported  on 
the  tax  returns  filed  at  those  locations. 
The  return  shall  be  prepared  in 
duplicate  in  accordance  with  the 
instructions  of  the  form.  The  original 
shall  be  filed  no  later  than  April  1, 1988, 
with  the  Internal  Revenue  Service  at  the 
address  indicated  on  the  form.  The  copy 
shall  be  retained  by  the  taxpayer  as 
prescribed  in  S  170.76. 

(b)  Controlled  group.  When  imported 
perfumes  subject  to  floor  stocks  tax  are 
held  at  more  than  one  location  or  place 
of  business  by  members  of  a  controlled 
group,  a  consolidated  return 
representing  the  total  liability  may  be 
filed  if  the  members  share  a  common 
employer  identification  number.  A 
separate  retiun  is  required  to  be  filed  by 
each  member  having  an  individual 
employer  identification  number.  If  a 


consolidated  return  is  filed,  the 
controlled  group  shall  show,  on  the  form 
or  an  attachment,  the  name  and  address 
of  each  place  of  business  where 
imported  perfumes  are  held  subject  to 
floor  stocks  tax,  and  the  quantity  of 
imported  perfumes  held  at  each  such 
place. 

S  170.75    lnv«ntory. 

(a)  General.  The  floor  stocks  tax 
liability  required  to  be  shown  on  the 
floor  stocks  tax  return  shall  be 
estabhshed  by  a  physical  inventory.  All 
persons,  except  retail  establishments, 
holding  imported  perfumes  for  sale, 
including  those  industry  members  who 
have  less  than  500  wine  gallons  on  hand, 
shall  take  a  complete  physical  inventory 
in  wine  gallons.  Imported  perfumes  in 
transit  on  the  first  moment  of  October  1, 
1985,  shall  be  included  in  the  inventory 
of  the  owmer  of  the  imported  perfumes 
at  that  moment. 

(b)  Record  of  established  inventory. 
Physical  inventories  shall  be  recorded  in 
writing  as  they  are  being  taken  by  the 
taxpayer  and  retained  as  prescribed  in 

§  170.78.  Quantities  in  transit  shall  be 
recorded  separately  from  quantities 
actually  on  hand.  The  record  of 
inventory  shall  show  the  taxpayer's 
name  and  the  address  of  the  place  of 
business  where  the  imported  perfumes 
are  held.  The  record  of  inventory  shall 
include  complete  and  accurate 
information  showing  the  details  of  the 
inventory,  when,  and  by  whom  the 
inventory  was  taken.  If  the  inventory 
was  verified  by  anyone  other  than  the 
person  taking  it,  the  name  and  title  of 
that  other  person  shall  also  be  shown. 
No  specific  format  is  required,  however, 
the  inventory  must  identify  the  quantity 
of  all  products  held  by  brand  name  and 
size  of  container. 

(c)  Time  of  taking  inventory.  The 
physical  inventory  shall  be  taken  no 
later  than  October  6, 1985,  and  no  earlier 
than  September  23, 1985.  However,  if 
any  place  of  business  is  closed  prior  to 
September  23, 1985,  and  remains  closed 
through  October  1, 1985,  then  the 
physical  inventory  for  that  place  of 
business  may  be  taken  following  the 
close  of  business  on  the  last  business 
day  before  such  closing.  If  the  physical 
inventory  is  not  taken  between  the  close 
of  business  on  the  last  business  day  of 
September  1985,  and  the  beginning  of 
business  on  the  first  business  day  of 
October  1985,  the  record  of  inventory 
shall  be  reconciled  to  the  first  moment 
of  October  1, 1985.  and  shall  include 


complete  supporting  records  of  receipt 
and  disposition. 

General 

%  170.60    0MB  control  numbar. 

Each  person  liable  for  floor  stocks  tax 
shall  keep  a  copy  of  his  floor  stocks  tax 
return  and  inventory  record  at  the  place 
of  business  covered  thereby.  In  the  case 
of  a  consolidated  retiuTi,  the  return  shall 
be  kept  at  the  taxpayer's  principal  place 
of  business  with  a  copy  of  each 
inventory  record  supporting  the  tax 
return,  and  a  copy  of  the  inventory 
record  shall  also  be  kept  at  the  specific 
place  of  business  to  which  the  inventory 
pertains.  These  documents  and  records 
shall  be  retained  for  at  least  3  years 
after  the  date  of  filing  of  the  floor  stocks 
tax  return,  and  shall  be  available  for 
inspection  by  ATF  officers.  The  regional 
director  (compliance)  may  also  require 
these  documents  and  records  to  be 
retained  for  an  additional  period  of  not 
more  than  3  years  in  any  case  where  he 
deems  such  retention  to  be  necessary  or 
advisable  for  the  protection  of  the 
revenue. 

§  1 70.77    Refunds  of  fkx>r  stocks  tax. 

(a)  A  claim  for  refund  may  be  filed  by 
any  person  who  has  paid  a  floor  stocks 
tax  on  distilled  spirits  or  imported 
perfumes  and  who  claims  that  an 
overpayment  of  tax  was  made  or  who 
returns  distilled  spirits  to  bond  under 
the  provisions  of  27  CFR  Part  19.  Such  a 
claim  shall  be  filed  on  IRS  Form  843, 
contain  the  information  required  by  the 
form,  and  be  supported  by  a  statement 
of  the  facts  and  evidence  upon  which 
the  claim  is  based. 

(b)  The  claim  shall  be  filed  either  with 
the  Regional  Director  (Compliance), 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  for  the  region  in  which  the 
business  is  located,  or  with  the  Chief, 
Regulations  and  Procedures  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC  20226.  Claims 
filed  under  this  section  shall  comply 
with  the  provisions  of  Subpart  E  of  this 
part. 

§  170.78    Psnaltles  and  Interest 

(a)  Penalties.  All  civil  and  Criminal 
penalties  and  forfeiture  provisions  of  the 
Internal  Revenue  Code  (Title  26  U.S.C), 
which  are  applicable  to  excise  taxes  on 
distilled  spirits  are  applicable  also  to 
distilled  spirits  floor  stocks  tax.   . 

(b)  Interest.  Interest  shall  accrue  at 
the  rate  established  by  IRS, 
compounded  daily,  on  all  floor  stocks 
tax  that  is  not  paid  on  or  before  April  1, 
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1986,  except  for  that  tax  paid  in 
installments  under  the  provisions  of 
§  170.66  or  §  170.73.  If  any  installment 
payment  is  not  timely  made,  interest 
and  penalties  shall  accrue  from  that 
time  on  the  entire  unpaid  balance.  (See 
26  U.S.C.  6601) 

(6eA  Slat.  817.  as  amended  (26  U.S.C.  6601); 
sec.  7,  rub.  L  03-625,  68  Stat.  2114,  as 
amended  (28  U.S.C.  6621;  sec.  344,  Pub.  L  97- 
248,  96  Stat.  635  (28  U.S.C.  6622)) 

§  170.79    Auttiortty  of  ATF  officers. 

(a)  Entry  of  premises;  penalties  for 
interference.  Any  officer  of  the  Bureau 
may.  in  the  performance  of  his  duty, 
enter  in  the  daytime  any  building  or 
place  where  any  articles  or  objects 
subject  to  tax  are  made,  produced,  or 
kept,  so  far  as  it  may  be  necessary  for 
the  purpose  of  examining  said  articles  or 
objects  and  also  enter  at  night  any  such 
building  or  place,  while  open,  for  a 
similar  purpose.  See  28  U.S.C.  7212 
relating  to  penalties  for  attempts  to 
interfere  with  the  administration  of 
Internal  Revenue  laws. 

(b)  Examination.  With  respect  to  ATF 
examination  of  books  and  witnesses 
done  in  connection  with  ascertaining, 
determining,  or  collecting  floor  stocks 
tax,  see  27  CFR  70.22. 

(68A  Stat.  855.  872,  901,  as  amended.  903,  as 
amended  (26  U.S.C.  7212,  7342,  7602.  7606); 
sec.  204,  Pub.  L  85-859,  72  Stat.  1429,  as 
amended  (26  U.S.C.  7608)) 

PART  252— EXPORTATION  OF 
LIQUORS 

Paragraph  1.  The  authority  citation  for 
Part  252  continues  to  read  as  follows: 

Authority:  August  16, 1954,  Chapter  736, 
68A  Slat.  917,  as  amended  (26  U.S.C.  7805);  44 
U.S.C.  3504(h],  unless  otherwise  noted. 

§  252.195b    [Am«n(ted] 

Par.  2.  Section  252.195b  is  amended  to 
remove  in  the  second  sentence  of 
paragraph  (b)  the  words  "$10.50  per 
proof  gallon"  and  insert  in  their  place 
the  words  "the  rate  of  tax  imposed  by  26 
U.S.C.  5001  or  7652  on  each  proof  gallon 
or  part  thereof  of  distilled  spirits 
produced  in  or  imported  into  the  United 
States". 

Signed:  May  17, 1985. 
W.T.  Drake. 
■'Kcting  Director. 

.\pp.'«ved:  August  12, 1985. 
Edward  T.  Stevenson. 

Acting  Assistant  Secretary,  (Enforcement  and 

Operations). 

(FR  Due.  65-20120  Filed  8-22-85;  8:45  am] 
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PANAMA  CANAL  COMMISSION 
35  CFR  Part  256 

Collection  by  Salary  Offset  From 
Federal  Employees  Indebted  to  the 
United  States 

agency:  Panama  Canal  Commission. 
action:  Final  rule. 

summary:  The  Administrator  of  the 
Panama  Canal  Commission  issues  fmal 
regulations  establishing  rules  for  die 
offset  of  a  debt  against  the  Federal  pay 
of  a  current  or  former  Federal  employee 
who  is  indebted  to  the  United  States. 
These  regulations  implement  debt 
collection  procedures  provided  for  under 
the  Debt  Collection  Act  of  1982. 
EFFECTIVE  DATE:  These  regulations  shall 
take  effect  August  23, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Michael  Rhode,  Jr.,  Secretary, 
Panama  Canal  Commission,  2000  L 
Street  NW.  Suite  550.  Washington.  D.C. 
20036  [Tel.  No.  (202]  634-6441)  or  Mr. 
Jess  K.  Trotten,  Acting  General  Coimsel. 
Panama  Canal  Comimission  34011  (Tel. 
No.  in  Balboa  Heights,  Republic  of 
Panama,  011-507-52-7511). 
SUPPLEMENTARY  INFORMATION:  On  May 

9, 1985,  the  Administrator  published  in 
the  Federal  Register.  50  FR  19539,  a 
notice  of  proposed  rulemaking  setting 
forth  proposed  rules  for  offsetting  the 
Federal  pay  of  current  and  former 
Federal  employees  who  are  indebted  to 
the  United  States.  The  preamble  to  the 
notice  of  proposed  rulemaking  set  forth, 
in  detail,  the  basis  and  purpose  of  the 
proposed  rule.  The  Administrator  is 
adopting  the  proposed  rule  as  a  final 
rule  with  only  minor  technical  changes 
and  accorditigly.  is  incorporating  by 
reference  into  diis  preamble  the 
preamble  to  the  proposed  rule  (50  FR 
19539-19541.  May  9. 1985). 

Comments  and  Responses 

Interested  persons  were  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations 
within  a  30-day  period  following 
publication.  No  comments  or 
recommendations  were  received. 

Paperwork  Reductioa  Act  of  1980 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980  and  5  CFR 
1320.3(c),  the  information  collection 
provisions  contained  in  these 
regulations  are  not  subject  to  the  Office 
of  Management  and  Budget  review  and 
approval. 

Executive  Order  12291 

The  Panama  Canal  Commission  has 
determined  that  this  rule  does  not 


constitute  a  major  rule  within  the 
meaning  of  Executive  Order  12291  dated 
February  17. 1981  (47  FR  13193).  The 
bases  for  that  determination  are.  first, 
that  the  rule,  upon  implementation,  will 
not  have  an  effect  on  the  economy  of 
$100  million  or  more  per  year.  Secondly, 
the  rule  would  not  residt  in  a  major 
increase  in  costs  of  process  of 
consumers,  individual  industries  or  local 
governmental  agencies  or  geographic 
regions.  Finally,  the  agency  has 
determined  that  implementation  of  the 
rule  would  not  have  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  maricets. 

Regulation  Flexibility  Act  Cartificatioo 

The  Administrator  certifies  pursuant 
to  5  U.S.C.  605(b)  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  These  regulations  will  not  afiect 
small  entities,  but  only  individuals 
employed  by  the  United  States. 

List  of  Subjects  in  35  CFR  Part  256 

Claims.  Debt  collection.  Government 
employees. 

Dated:  ]une  28. 1985. 
Feraando  Manfredo,  )r. 

Acting  Administrator. 

Accordingly,  the  Tide  35  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  a  new  part,  Part  256.  to  read  as 
follows: 

PART  256— SALARY  OFFSET  FOR 
FEDERAL  EMPLOYEES  WHO  ARE 
INDEBTED  TO  THE  UNITED  STATES 

256.1  Collection  of  debts  by  oiffset;  scope  of 
regulations. 

256.2  DefiniUons. 

256.3  Pay  subject  to  offset. 

256.4  Advance  notice  of  debt;  request  for 
records;  submission  of  information. 

256.5  Formal  notice  to  employee. 

256.6  Request  for  a  hearing;  prehearing 
submissions. 

256.7  Hearings:  time,  date,  and  location. 

256.8  Consequence  of  employee's  failure  to 
meet  deadline  dates. 

256.9  Hearing  procedures. 

256.10  Representation.   . 

256.11  Applicable  legal  principles. 

256.12  Standards  for  determining  °xtreme 
nnancial  hardship. 

256.13  Collection  of  debts  on  bebalf  of  other 
agencies  by  offsetting  the  pay  of  a 
Commission  employee. 

Autbority:  5  U.S.C  5514.  as  amended  by 
section  5  of  Public  Law  97-365,  96  Stat  1751- 
1752. 
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§  256. 1    CoNectlon  of  debts  by  offset; 
scope  of  regulations. 

(a)  If  it  is  determined  that  an 
employee  of  the  United  States  is 
indebted  to  the  Panama  Canal 
Commission,  the  employee's  pay  may  be 
offset  to  satisfy  that  indebtedeness 
under  the  procedures  set  forth  in  this 
part. 

(b)  Debts  owed  by  Commission 
employees  to  other  agencies  of  the 
United  States  may  be  recovered  by 
offset  against  the  employee's  pay  in 
accordance  with  §  256.13.  Similar 
provision  in  the  regulations  of  other 
agencies  permit  the  Commission  to 
recover  by  offset  debts  owed  to  the 
Commission  by  the  employee  of  another 
agency,  if  the  Commission  first  complies 
with  the  provisions  of  §§  256.1  through 
256.12  of  this  part. 

(c)  An  offset  against  pay  shall  be 
carried  out  in  accordance  with  the 
standards  established  under  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  (31  U.S.C.  3701  et  seq). 

(d)  The  regulations  in  this  part  do  not 
apply  to,  and  do  not  impair  the  United 
States'  authority  with  regard  to,  the 
collection  of  a  debt,  by  offset  or  by  other 
means,  if  the  debt  is  owed  to  the  United 
States  by  a  Federal  employee  and  the 
debt  arose  under  the  Internal  Revenue 
Code  of  1954  as  amended  (26  U.S.C.  1  et 
seq.],  or  in  any  other  circumstances  in 
which  collection  of  a  debt  by  salary 
offset  is  expucitly  provided  by  Federal 
statute,  such  as  the  collection  authority 
granted  the  Commission  pursuant  to  22 
U.S.C.  3645. 

(e)  These  regulations  do  not  preclude 
an  employee  from  questioning  the 
amount  or  validity  of  a  debt  by 
submitting  a  claim  to  the  General 
Accounting  Office,  but  the  Commission 
need  not  suspend  the  collection  of  the 
debt  because  of  the  filing  of  such  a 
claim. 

(f)  These  regulations  do  not  preclude 
the  compromise,  suspension  or 
termination  of  collection  actions  where 
appropriate  under  the  standards  set 
forth  at  4  CFR  101.1  et  seq. 

(g)  An  employee's  involuntary 
payment  of  all  or  any  portion  of  an 
alleged  debt  being  collected  pursuant  to 
this  part  shall  not  be  construed  as  a 
•waiver  of  any  rights  which  the  employee 
may  have  under  this  subpart  or  any 
other  provision  of  law,  except  as 
otherwise  provided  by  law. 

(h)  Amounts  paid  or  deducted 
pursuant  to  this  subpart  shall  be 
promptly  refunded  to  an  employee  if  the 
debt  is  waived  or  otherwise  found  not 
owing  to  the  United  States  or  if  the 
Commission  is  directed  by  a  competent 
judicial  or  administrative  authority  to 


refund  amounts  deducted  from  an 
employee's  current  pay. 

(i)  The  procedures  in  this  part  and  the 
collection  of  debts  by  the  Panama  Canal 
Commission  shall  be  carried  out  by  the 
Chief  Financial  Officer. 

(j)  The  Commission  will  not  initiate 
salary  offset  to  collect  a  debt  under  this 
subpart  more  than  ten  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued,  unless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  or  officials  of  the  Government 
who  are  charged  with  discovering  and 
collecting  the  debt  in  question. 

§256.2    OefinHions. 

As  used  in  this  part: 

"Agency"  shall  have  the  same 
meaning  as  prescribed  in  5  CFR 
550.1103. 

"Creditor  agency"  means  the  Federal 
agency  to  which  the  debt  is  owed. 

"Day,"  unless  specified  otherwise, 
means  a  calendar  day,  and  time  limits 
are  to  be  computed  by  counting 
calendar  days,  rather  than  only  those 
days  on  which  Commission  offices  are 
open  for  business. 

"Debt"  means  an  amount  owed  to  the 
United  States  from  any  source,  except 
as  provided  in  this  part.  Such  debts 
include,  but  are  not  limited  to,  those 
arising  from  loans  insured  or  guaranteed 
by  the  United  States,  fees,  leases,  rents, 
royalties,  services,  sales  of  real  or 
personal  property,  overpayments,  fines 
penalties,  damages,  interest  forfeitures, 
etc.  Interest,  penalties,  and 
administrative  costs  may  be  assessed  on 
debts  collected  pursuant  to  this  part. 
These  charges  shall  be  assessed  or 
waived  in  accordance  with  the 
provisions  of  4  CFR  102.13. 

"Delinquent  debt"  means  (a)  a  debt 
which  has  not  been  paid,  or  for  which 
arrangements  for  payment  have  not 
been  agreed  to  by  the  creditor  agency 
and  the  employee,  by  the  date  specified 
in  the  creditor  agency's  initial  written 
notification  or  (b)  a  debt  for  which  the 
employee  fails  to  comply  with  the  terms 
of  payment  arrangements  agreed  to  with 
the  creditor  agency. 

"Disposable  pay"  shall  have  the  same 
meaning  as  prescribed  in  5  CFR 
550.1103. 

"Employee"  means  a  current — 

(a)  Civilian  employee,  as  defined  in  5 
U.S.C.  2105; 

(b)  Member  of  the  Armed  Forces  or 
Reserves  of  the  United  States; 

(c)  Employee  of  the  United  States 
Postal  Service;  or 

(d)  Employee  of  the  Postal  Rate 
Commission. 


"Pay"  means  basic  pay,  premium  pay, 
special  pay,  incentive  pay,  retired  pay, 
retainer  pay,  or,  in  case  of  an  employee 
not  entitled  to  basic  pay,  other 
authorized  pay. 

"Paying  agency"  means  the  Federal 
agency  or  branch  of  the  Armed  Forces 
or  Reserves  employing  the  individual  or 
disbursing  his  or  her  current  pay. 

"Salary  offset"  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C.  5514  by  deduction  at  one 
or  more  officially  established  pay 
intervals  from  the  current  pay  of  an 
employee  without  his  consent. 

"Waiver"  means  the  cancellation, 
remission,  forgiveness  or  nonrecovery  of 
a  debt  allegedly  owed  by  an  employee 
to  an  agency  as  permitted  or  required  by 
5  U.S.C.  5584,  5  U.S.C.  8346(b).  10  U.S.C. 
2774.  or  32  U.S.C.  716,  or  any  other  law. 

§256.3    Pay  subject  to  offset 

(a)  An  offset  from  an  employee's  pay 
from  the  Commission  may  not  exceed  15 
percent  of  the  employee's  disposable 
pay,  unless  the  employee  agree  in 
writing  to  a  larger  offset. 

(b)  If  collection  in  one  lump-sum 
payment  would  exceed  15  percent  of  the 
employee's  disposable  pay,  an  offset 
shall  be  made  biweekly  or  at  officially 
established  pay  intervals  from  the 
employee's  current  pay  account. 
Whenever  possible,  the  installment 
payments  shall  be  sufficient  in  size  to 
liquidate  the  debt  during  a  period  not 
greater  than  the  anticipated  period  of 
active  duty  or  employment  of  the  debtor 
employee. 

(c)  If  an  employee  retires,  resigns,  or 
is  discharged,  or  if  his  employment 
period  or  period  of  active  duty 
otherwise  ends  before  collection  of  the 
debt  is  completed,  an  offset  may  be 
made  from  subsequent  payments  of  any 
nature  (e.^.,  final  salary  payment,  lump- 
sum leave,  etc.)  due  the  individual  from 
the  employing  agency,  to  the  extent 
necessary  to  liquidate  the  debt.  If  the 
final  payment  due  the  employee  is 
insufficient  to  satisfy  the  debt,  the 
creditor  agency  shall  take  steps 
necessary  to  provide  for  payment  of  the 
debt  by  administrative  offset  from 
payments  of  any  kind  due  the  former 
employee  from  the  United  States 
pursuant  to  31  U.S.C.  3716.  (See  4  CFR 
102.4) 

§  256.4    Advance  notice  of  debt,  request 
for  records  submission  of  Information. 

(a)  Before  initiating  an  offset 
proceeding,  the  Chief  Financial  Officer 
of  the  Panama  Canal  Commission  will 
establish  an  individual  administrative 
case  file  for  each  employee  to  be 


Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23,  1985  /  Rules  and  Regulations  34125 


covered  by  the  offset  proceeding  and 
notify  the  employee — 

(1)  That  he  has  determined  that  the 
employee  is  indebted  to  the  United 
States  in  a  specific  amount  as  the  result 
of  a  debt  due  and  owing  to  the  Panama 
Canal  Commission; 

(2)  That  he  intends  to  satisfy  that 
indebtedness  by  offsetting  15  percent  of 
the  employee's  disposable  pay  unless 
the  employee  can  demonstrate  that  he  is 
not  indebted  to  the  United  States  or  that 
the  proposed  offset  schedule  would 
produce  an  extreme  financial  hardship, 
as  defined  in  §  256.12  of  this  part; 

(3)  If  the  applicable  law  includes  a 
provision  requiring  waiver  of  debts  in 
certain  circumstances,  notice  of  the 
waiver  provision,  including  a 
description  of  the  conditions  under 
which  a  waiver  must  be  granted,  notice 
that  the  employee  has  an  opportunity  to 
request  such  a  waiver,  and  instructions 
on  how  to  apply  for  a  waiver;  and 

(4)  The  options  available  to  him  and 
time  limits  within  which  submission  of 
additional  information  or  documents 
must  be  made. 

(b)(1)  An  employee  who  has  been 
notified  of  the  Chief  Financial  Officer's 
determination  of  the  existence  and 
amount  of  the  debt  and  the  proposed 
offset  schedule,  may  submit  to  him  a 
request — 

(i)  Not  later  than  10  days  from  the 
date  the  employee  receives  the  notice, 
for  a  copy  of  the  records  in  the 
possession  of  the  agency  relating  to  the 
debt. 

(ii)  Within  the  time  specified  in 
paragraph  (c)  of  this  section,  that  he 
reconsider  his  determination  of  the 
existence  or  amount  of  the  debt, 

(iii)  Within  the  time  set  forth  in 
paragraph  (c)  fo  this  section,  that  he 
reconsider  the  proposed  offset  schedule, 
on  the  basis  that  it  would  produce  an 
extreme  fmancial  hardship  for  the 
employee,  and 

(iv)  Within  the  time  set  forth  in 
paragraph  (c)  of  this  section,  that  he 
consider  a  request  for  waiver  of  the 
debt,  if  a  waiver  provision  is  applicable 
to  the  debt. 

(2)  !f  the  employee  requests  a 
reconsideration  of  the  determination  of 
the  existence  or  amount  of  the  debt,  the 
employee  shall  submit  a  statement,  with 
supporting  documents,  indicating  why 
the  employee  believes  he  is  not  so 
indebted. 

(3)  If  the  employee  requests  a 
reconsideration  of  the  proposed  offset 
schedule,  the  employee  shall  file  an 
alternative  proposed  offset  schedule  and 
a  statement,  with  supporting  documents, 
showing  why  the  schedule  proposed  by 
the  agency  would  produce  an  extreme 
financial  hardship  for  the  employee.  The 


supporting  documents  must  show,  for 
the  employee  and  his  spouse  and  legal 
dependents,  for  the  one-year  period 
preceding  the  receipt  of  the  notice  and 
for  the  repayment  period  proposed  by 
the  employee  in  his  or  her  offset 
schedule,  the — 

(i)  Income  from  all  sources, 

(ii)  Assets, 

(iii)  Liabilities. 

(iv)  Number  of  legal  dependents, 

(v)  Expenses  for  food,  housing, 
clothing,  and  transportation. 

(vi)  Medical  expenses,  and 

(vii)  Exceptional  expenses,  if  any. 

(c)  An  employee  who  requests  a 
reconsideration  of  the  existence  or 
amount  of  the  debt,  or  the  proposed 
offset  schedule,  shall  submit  his 
statement,  with  supporting  documents, 
to  the  Chief  Financial  Officer  no  later  v 
than — 

(1)  Forty-five  days  from  the  date  the 
employee  receives  the  notice  of  the  debt, 
if  he  does  not  make  a  timely  request  for 
records  under  paragraph  (b)(l)(i);  or 

(2)  Forty-five  days  from  the  date  the 
employee  receives  the  records,  if  a 
timely  request  for  records  was  made. 

(d)  If  the  employee  submits  a  timely 
request  for  reconsideration  under 
paragraph  (b).  together  with  the  required 
documents,  the  Chief  Financial  Officer 
will  reconsider  whether  the  employee  is 
indebted  to  the  United  States,  the 
amount  that  the  employee  owes,  or 
whether  the  proposed  offset  schedule  is 
appropriate. 

(e)  If  the  employee  files  a  timely 
request  for  waiver  of  the  debt,  the  Chief 
Financial  Officer  will  consider  that 
request.  If  the  employee  files  a  request 
for  waiver  that  is  not  timely,  the  request 
will  be  considered  if  he  estabhshes  that, 
his  failure  to  file  within  the  time 
prescribed  was  because  of 
circumstances  beyond  his  control  or 
because  he  did  not  receive  the  notice  of 
the  time  limit  and  was  not  otherwise 
aware  of  it. 

(fl  The  Chief  Financial  OfTicer's 
decision  on  the  employee's  request  for 
reconsideration  will  be  based  on  agency 
records  and  the  material  submitted  by 
the  employee.  He  shall  promptly  notify 
the  employee  of  his  decision  concerning 
the  existence  and  amount  of  the  debt 
and  the  appropriateness  of  the 
employee's  proposed  alternative  offset 
schedule. 

(q)  If  the  Chief  Financial  Officer 
determines  that  the  employee  is 
indebted  to  the  United  States,  he  will 
include  in  the  notice  to  the  employee  the 
following  matters: 

(1)  A  statement  of  the  reasons  for  the 
decision  regarding  the  indebtedness, 
including,  if  applicable,  the  reasons  for 


any  reduction  of  the  amount  of  the 
indebtedness;  and 

(2)  The  notice  described  in  §  256.5-. 

(h)  If  the  Chief  Financial  Officer 
determines  that  his  original  offset 
schedule,  or  a  modified  schedule  (other 
than  the  one  proposed  by  the  employee] 
will  not  impose  an  extreme  financial 
hardship  on  the  employee,  he  will 
include  in  the  notice  to  the  employee — 

11)  A  statement  of  the  reasons  for  bis 
conclusion  that  his  original  or  modified 
offset  schedule  will  not  impose  an 
extreme  financial  hardship,  and 

(2)  The  notice  described  in  S  256.6. 

§  256.5    Formal  notic*  to  employo*. 

(a)  At  least  30  days  before  requesting 
an  agency  to  offset  the  pay  of  an 
employee  or  commencing  the  offset  of 
the  pay  of  an  employee  of  the 
Commission,  the  Chief  Financial  Officer 
will  send  the  employee  a  notice 
stating — 

(1)  The  nature  and  amount  of  the  debt 
he  has  determined  that  the  employee 
owes  the  United  States; 

(2)  His  intention  to  collect  the  debt  by 
offset; 

(3)  The  amount  that  the  agency 
determines  will  be  offset  from  the 
employee's  disposable  pay,  including 
the  proposed  schedule  for  the 
deductions: 

(4)  Unless  such  payments  are  excused 
in  accordance  with  4  CFR  102.13,  an 
explanation  of  the  creditor  agency's 
requirements  concerning  interest 
penalties,  and  administrative  costs; 

(5)  The  employee's  right  to  inspect 
and  copy  Government  records  relating 
to  the  debt  or.  if  the  employee  or  his 
representative  cannot  personally  inspect 
the  records,  to  request  and  receive  a 
copy  of  such  records. 

(6)  if  not  previously  provided,  die 
opportunity  (under  terms  agreeable  to 
the  Commission)  to  establish  a  schedule 
for  the  voluntary  repayment  of  the  debt 
or  to  enter  into  a  written  agreement  to 
establish  a  schedule  for  repayment  of 
the  debt  in  lieu  of  offset.  The  agreement 
must  be  in  writing,  signed  by  both  the 
employee  and  the  Commission,  and 
documented  in  the  Commission's  files  (4 
CFR  102.2(e)); 

(7)  If  the  applicable  law  includes  a 
provision  requiring  waiver  of  debts  in 
certain  circumstances,  notice  of  the 

w  aiver  provision,  including  notice  of  the 
period  within  which  such  a  waiver  must 
be  requested  and  an  explanation  of  the 
conditions  under  which  waiver  may  be 
granted; 

(8)  That  amounts  paid  or  deducted  for 
the  alleged  debt  which  are  later  waived 
or  found  not  owed  to  the  United  States 
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will  be  promptly  refunded  to  the 
employee; 

(9)  The  employee's  right  to  a  hearing 
on  the  Chief  Financial  Officer's 
determination  concerning  the  existence 
and  amount  of  the  debt  and  the 
proposed  offset  schedule.  This  notice 
shall  include  a  description  of  the 
applicable  hearing  procedures  and 
requirements; 

(10)  That  the  timely  filing  of  a  petition 
for  hearing  on  the  existence  or  amount 
of  a  debt  or  the  offset  schedule  will  stay 
the  commencement  of  collection 
proceedings;  but  that  a  request  for  a 
waiver  or  a  hearing  on  the  employee's 
credibihty  of  veracity  in  connection  with 
a  request  for  a  permissive  waiver  will 
not  stay  the  collection  proceedings; 

All)  That  a  final  decision  on  the 
hearing  (if  one  is  requested)  will  be 
issued  at  the  earliest  practical  date,  but 
not  later  than  60  days  after  the  filing  of 
the  petition  requesting  the  hearing 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings; 

(12)  The  method  and  time  period  for 
requesting  a  hearing;  and 

(13)  That  any  knowingly  false  or 
fiivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to: 

(i)  Disciplinary  or  adverse  action; 

(ii)  Penalties  under  the  False  Claims 
Act.  sections  3729-3731  of  title  31. 
United  States  Code,  or  any  other 
applicable  statutory  authority;  or 

(iii)  Criminal  penalties  under  sections 
288,  287,  lOOl,  and  1002  of  title  18. 
United  States  Code  or  any  other 
applicable  statutory  authority. 

(b)  The  formal  notice  prescribed  by 
paragraph  (a)  is  not  applicable  to  any 
pay  adjustment  arising  out  of  an 
employee's  election  of  coverage  or  a 
change  in  coverage  under  a  Federal 
benefits  progrtun  requiring  periodic 
deductions  from  pay,  if  the  amount  to  be 
recovered  was  acciunulated  over  four 
pay  periods  or  less. 

92S6.6    Request  for  a  hearing;  prchMring 
sulMnissions. 

(a)  An  employee's  request  for  a 
hearing  or  waiver  under  section  256.5 
must  be  filed  not  later  than  15  days  from 
the  date  of  receipt  of  the  formal  notice. 

(b)  Not  later  than  three  days  prior  to  a 
scheduled  hearing  date,  the  employee 
may  notify  the  Chief  Financial  Officer  of 
his  election  to  have  the  matter 
determined  by  the  hearing  official  solely 
on  the  basis  of  written  submissions.  If 
no  such  election  is  filed  by  the 
employee,  the  hearing  shall  be 
conducted  as  an  oral  proceeding. 

(c)  If  an  employee  files  a  timely 
petition  for  a  hearing,  the  Chief 
Financial  Officer  %vil] — 


(1)  Notify  the  employee  of  thfe  time, 
date,  and  location  of  the  hearing,  if  a 
determination  solely  on  the  basis  of 
written  submissions  has  not  been 
requested;  and 

(2)  Provide  copies  of  the  records  in  the 
possession  of  the  agency  relating  to  the 
employee's  debt  to  the  hearing  official 
and,  if  he  has  not  previously  received 
the  records,  to  the  employee. 

(d)  If  the  employee  files  a  request  for  a 
hearing  that  is  not  timely,  he  will  be 
granted  a  hearing  if  he  establishes  that 
his  failure  to  file  within  the  time 
prascribed  was  because  of 
circumstances  beyond  his  control  or 
because  he  did  not  receive  the  notice  of 
the  time  limit  and  was  not  otherwise 
aware  of  it. 

(e)  If  the  employee  contests  the 
Commission  determination  of  the 
existence  or  amount  of  the  debt,  he 
shall,  not  later  than  10  days  prior  to  the 
scheduled  hearing  date,  file  the 
following  documents: 

(1)  A  statement  of  the  reasons  why 
the  employee  beheves  that  the 
Commission  determination  of  the 
existence  or  amount  of  the  debt  was 
clearly  erroneous.  The  statement  shall 
include  a  recitation  of  the  facts  on 
which  the  employee  relies  to  support  his 
belief  and  any  legal  arguments 
supporting  his  position; 

(2)  A  list  of  witnesses  the  employee 
intends  to  call  at  the  hearing  and  a 
statement  of  why  their  testimony  is 
desired;  and 

(3)  A  copy  of  the  records  that  the 
employee  intends  to  introduce  at  the 
hearing,  if  they  differ  from  those 
provided  by  the  Commission. 

(f)  If  the  employee  contests  the 
Commission's  proposed  offset  schedule, 
he  shall,  not  later  than  10  days  prior  to 
the  scheduled  hearing  date,  file  the 
following: 

(1)  A  proposed  alternative  offset 
schedule; 

(2)  A  statement  of  the  reasons  why 
the  proposed  offset  against  disposable 
pay  will  produce  an  extreme  financial 
hardship; 

(3)  The  information  required  in 
S  256.4(b)(3)  of  this  part; 

(4)  A  hst  of  witnesses  the  employee 
intends  to  call  at  the  hearing  and  a 
statement  of  why  their  testimony  is 
desired;  and 

(5)  A  copy  of  the  records  that  the 
employee  intends  to  introduce  at  the 
hearing,  if  they  differ  from  those 
provided  by  the  Commission. 

(g)  The  Chief  Financial  Officer  shall 
file,  not  later  than  10  days  prior  to  the 
scheduled  hearing  date,  a  list  of 
witnesses  that  the  Commission  intends 
to  call  at  the  hearing. 


(h)  Material  submitted  by  an 
employee  in  connection  with  a  request 
for  reconsideration  or  for  a  waiver 
under  section  256.4  need  not  be 
resubmitted  in  connection  with  the 
proceeding  under  this  section. 

(i)  Material  required  to  be  filed  under 
paragraphs  (e),  (f),  and  (g)  of  this  section 
shall  be  filed  with  the  hearing  official 
and  copies  shall  be  provided  to  the 
opposing  party. 

S  256.7    Hearings,  time,  date,  and  location. 

(a)  If  an  employee  files  a  timely 
request  for  a  hearing  under  §  256.6,  the 
Commission  will  select  the  time,  date, 
and  location  for  the  hearing.  A  hearing 
will  be  granted  on  a  request  for  a  waiver 
only  if  such  waiver  is  provided  for  by 
law  and  if  the  request,  in  the  judgment 
of  the  Chief  Financial  Officer,  raises 
issues  of  veracity  or  credibility  of  the 
employee.  To  the  extent  feasible,  the 
Commission  will  select  a  date  and 
location  that  is  convenient  for  the 
employee. 

(b)  For  an  employee  who  resides  on 
the  Isthmus  of  Panama,  the  hearing  will 
be  held  in  Panama.  Hearings  may  be 
scheduled  in  New  Orleans  or 
Washington,  D.C.  for  persons  not 
residing  in  Panama. 

§  256.8    Consequence  of  employee's 
failure  to  meet  deadline  dates. 

(a)  An  employee  shall  be  considered 
to  have  waived  his  right  to  a  hearing, 
and  will  have  his  disposable  pay  offset 
in  accordance  with  the  offset  schedule 
proposed  by  the  Commission,  if  the 
employee  fails  to  appear  at  the  time 
fixed  for  a  hearing,  or  fails  to  file  the 
required  submissions  under  S  256.6 
within  five  days  after  the  filing  date 
established  under  that  section. 

(b)  The  hearing  official  may  excuse 
the  employee's  failure  to  meet  any  of  the 
foregoing  requirements  if  the  employee 
shows  that  he  exercised  due  diligence 
and  that  there  is  good  cause  for  his 
failure  to  meet  the  requirements. 

§  256.9    Hearing  procedures. 

(a)  The  hearing  will  be  conducted  by  a 
hearing  official  who  is  not  an  employee 
of  the  Commission  or  otherwise  under 
its  supervision  or  control,  except  that 
hearings  on  waivers  may  be  conducted 
by  an  employee  of  the  Commission. 

(b)  The  hearing  official  shall  prepare  a 
summary  record  of  the  hearing,  which 
will  be  maintained  by  the  Commission 
as  a  part  of  the  record  of  the  offset 
procedures;  however,  no  transcript  of 
the  hearing  shall  be  made. 

(c)  The  hearing  shall  not  be  conducted 
in  accordance  with  formal  rules  of 
evidence  with  regard  to  the 
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admissibility  or  use  of  evidence,  except 
that  the  hearing  official  shall  limit  the 
evidence  to  testimony  and  documents 
which  are  relevant  to  the  issues  being 
considered. 

(d)  At  the  hearing,  the  employee  and 
the  Commission  may  introduce  evidence 
and  may  call  witnesses,  consistent  with 
the  provisions  of  paragraph  (c)  of  this 
section.  Witnesses  shall  testify  under 
oath  and  are  subject  to  cross- 
examination. 

(e)  If  the  matter  being  contested  is  the 
existence  or  amount  of  a  debt,  the 
hearing  o^icial  shall  issue  a  decision 
upholding  the  Commission 
determination,  unless  the  hearing 
official  finds  that  the  Commission 
determination  was  clearly  erroneous. 

(f)  If  the  hearing  official  finds  that  the 
Commission's  determination  of  the 
amount  of  the  debt  was  clearly 
erroneous,  he  shall  determine  the 
amount  owed  by  the  employee,  if  any. 

(g)  If  the  matter  being  contested  is  the 
Commission's  proposed  o^set  schedule, 
the  hearing  official  shall  uphold  that 
schedule  unless  the  employee  has 
demonstrated  by  clear  and  convincing 
evidence  that  the  payments  called  for 
under  that  schedule  would  result  in  an 
extreme  financial  hardship  for  the 
employee. 

(h)  If  the  matter  being  contested  is  the 
credibility  or  veracity  of  the  employee  in 
connection  with  his  request  for  a 
waiver,  the  hearing  official  shall  make  a 
determination  as  to  the  employee's 
credibility  or  veracity. 

(i)  If  the  hearing  official  finds  that  the 
payments  called  for  under  the  Chief 
Financial  Officer's  proposed  offset 
schedule  will  produce  an  extreme 
financial  hardship  for  the  employee,  the 
hearing  official  shall  establish  an  offset 
schedule  that  will  result  in  the 
repayment  of  the  debt  in  the  shortest 
period  of  time  which  will  not  result  in  an 
extreme  financial  hardship  for  the 
employee. 

(j)  The  hearing  official  shall  issue  a 
written  opinion  setting  forth  his  decision 
and  a  statement  of  the  reasons 
supporting  it  as  soon  as  practicable,  but 
not  more  than  60  days  after  the  filing  of 
the  petition  requesting  the  hearing, 
unless  the  hearing  official  has  granted  a 
delay  in  the  proceedings  at  the  request 
of  the  employee.  The  opinion  shall 
contain  h<.s  determinations  as  to  the 
existence  and  amount  of  the  debt,  the 
origin  of  the  debt,  and,  if  a  request  for  a 
waiver  has  been  made,  the  employee's 
veracity  or  credibility. 

(k)  If  the  employee  files  a  petition  for 
a  hearing  in  connection  with  a  request 
for  a  waiver  under  a  statute  requiring  a 
waiver  and  meets  the  time  limits  for 
filing  material  prior  to  the  hearing,  no 


deductions  to  effect  the  offset  will  be 
made  until  the  employee  has  been 
provided  a  hearing  and  a  final  written 
decision  has  been  issued. 

§  256.10    ReprcMntatlon. 

An  employee  may  represent  himself 
or  may  be  represented  by  another 
person,  including  an  attorney,  during 
any  proceedings  under  this  part. 

§  256. 1 1    Appltcabit  legal  prlndptes. 

(a)  The  hearing  official  may  not  find 
that  the  Commission's  determination  of 
the  existence  or  amount  of  the 
employee's  debt  was  erroneous — 

(1)  On  the  basis  of  State  or  local 
statutes  of  limitations; 

(2)  On  the  basis  that  the  employee  is 
owed  monies  by  the  United  States  (other 
than  regular  salary)  and  that  payment  of 
that  debt  by  the  United  States  would 
eliminate  or  reduce  the  debt,  unless  the 
employee  has,  not  later  than  45  days 
after  receipt  of  advance  notice  of  the 
debt  under  section  256.4,  submitted 
written  confirmation  by  the  agency 
which  is  indebted  to  the  employee  that 
such  money  is  owed  and  has  assigned 
the  payment  of  that  money  to  the 
Commission;  or 

(3)  On  the  basis  of  any  factual  or  legal 
argument  that  was  decided  on  the  merits 
adversely  to  the  employee  in  a  court  of 
competent  jurisdiction. 

(b)  In  determining  whether  the  Chief 
Financial  Officer's  decision  concerning 
the  existence  or  amount  of  the 
employee's  debt  is  clearly  erroneous,  the 
hearing  official  shall  be  bound  by  the 
relevant  Federal  statutes  and 
regulations  governing  the  program 
which  gave  rise  to  the  debt,  and  general 
principles  of  the  law  of  the  United 
States,  if  relevant. 

§  256. 1 2    standards  for  determining 
extreme  financial  hardship. 

(a)  An  offset  will  be  considered  to 
produce  an  extreme  financial  hardship 
for  an  employee  if  the  offset  prevents 
the  employee  from  meeting  the  costs 
necessarily  incurred  for  essential 
subsistence  expenses  of  the  employee 
and  his  spouse  and  dependents. 
Essential  subsistence  expenses  consist 
of  the  costs  incurred  for  medical  care, 
food,  housing,  clothing,  and  . 
transportation  only. 

(b)  In  determining  whether  an  offset 
would  prevent  the  employee  from 
meeting  the  essential  subsistence  costs 
described  in  paragraph  (a)  of  this 
section,  the  following  matters  shall  be 
considered — 

(1)  The  income  from  all  sources  of  the 
employee  and  his  spouse  and 
dependents; 


[2]  The  extent  to  which  the  assets  of 
the  employee  and  his  spouse  and 
dependents  are  available  to  pay  the 
debt  or  the  essential  subsistence 
expenses: 

(3)  Whether  the  essential  subsistence 
costs  have  been  minimized  to  the 
greatest  extent  possible; 

(4)  The  extent  to  which  the  employee 
and  his  spouse  and  dependents  can 
borrow  money  to  pay  the  debt  or  the 
essential  subsistence  expenses;  and 

(5)  The  extent  to  which  the  employee 
and  his  spouse  and  dependents  have 
other  exceptional  expenses  that  should 
be  taken  into  account  and  whether 
these  expenses  have  been  minimized. 

§256.13    Collection  of  debt*  on  tMhaH  of 
other  agencies  by  offsetting  ttie  pay  of  a 
commission  employee. 

(a)  Upon  completion  of  the  procedures 
established  by  the  creditor  agency  under 
5  U.S.C.  5514,  the  creditor  agency  shall 
forward  to  the  Commission  a  certified 
statement  of  the  existence  of  the  debt. 
This  document  shall  include  a  statement 
that  the  employee  owes  the  debt  the 
amount  and  basis  of  the  debt  the  date 
on  which  payment  is  due,  the  date  on 
which  the  claim  against  the  debtor 
accrued,  if  different  from  the  payment 
due  date,  and  a  statement  that  agency 
regulations  implementing  5  U.S.C.  5514 
have  been  approved  by  the  Office  of 
Personnel  Management. 

(b)  Unless  the  employee  has 
consented  to  the  salary  offset  in  writing 
or  signed  a  statement  acknowledging 
receipt  of  the  required  procedures  and 
the  UTiting  cr  statement  is  attached  to 
the  debt  claim  form,  the  creditor  agency 
must  also  indicate  the  actions  taken 
under  section  5514(b)  and  give  the  dates 
the  actions  were  taken. 

(c)  If.  after  the  debt  claim  has  "been 
submitted  by  the  creditor  agency,  the 
employee  transfers  to  a  position  in 
another  agency,  the  Commission  will 
certify  the  total  amount  of  the  collection 
made  on  the  debt.  One  copy  of  the 
certification  will  be  furnished  to  the 
employee,  and  one  copy  will  be 
furnished  to  the  creditor  agency, 
together  with  notice  of  the  employee's 
transfer.  The  original  of  the  debt  claim 
form  shall  be  inserted  in  the  employee's 
official  personnel  folder,  together  with 
the  certification  of  the  amount  which 
has  been  collected.  Upon  receiving  the 
official  personnel  folder,  it  will  be  the 
responsibility  of  the  new  paying  agency 
to  resume  the  collection  from  the 
individual's  current  pay  and  notify  the 
employee  and  the  creditor  agency  of  the 
resumption.  In  cases  in  which  an 
employee  transfers  to  the  Commission 
while  a  debt  is  being  collected  from  him 
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by  another  Federal  agency  by  offset,  the 
Commission  will  resume  the  collection 
and  notify  the  employee  that  it  is  doing 
so. 

(d)  For  collections  of  debts  by  offset 
under  this  section,  the  Commission  will 
not  repeat  the  procedures  prescribed  by 
5  U.S.C.  5514  and  agency  regulations 
under  section  5514. 

(e)  If  the  Commission  receives  an 
incomplete  or  improperly  certified  debt 
claim,  it  will  return  the  claim  to  the 
creditor  agency  with  a  notice  that 
procedures  under  5  U.S.C.  5514  must  be 
complied  with  and  a  complete  debt 
claim  must  be  submitted  before  any 
action  will  be  taken  to  collect  the  debt 
by  o^set  from  the  employee's  current 
pay. 

(f)  If  the  Commission  receives  a 
complete  debt  claim,  deductions  shall  be 
scheduled  to  begin  on  the  next  officially 
established  pay  interval,  if  possible.  A 
copy  of  the  debt  claim  form  shall  be 
given  to  the  debtor,  together  with  notice 
of  the  date  deductions  will  commence. 

(g)  The  Commission  will  not  review 
the  merits  of  the  creditor  agency's 
determinahon  with  respect  to  the 
amount  or  validity  of  the  debt. 

(FR  Doc  85-20153  Filed  8-22-85;  8:45  amj 

BILLMQ  COOC  M«0  04  M 


DEPARTyENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

Delaware  Water  Gap  National 
Recreation  Area.  Pennsylvania  and 
New  Jersey 

agency:  National  Park  Service.  Interior. 
action:  Final  rule. 


summary:  This  final  rule  revises  fees 
charged  to  commercial  vehicles 
operated  on  U.S.  Highway  209  within 
Delaware  Water  Gap  National 
Recreation  Area.  Pennsylvania.  Public 
Law  98-63  provided  for  the 
establishment  of  a  fee  schedule  for 
commercial  vehicles  exempted  from  the 
prohibition  found  in  National  Park 
Service  general  regulations.  The  Service 
published  a  Proposed  Rule  in  the 
Federal  Register  on  January  8. 1985  (50 
FR  973).  to  increase  the  interim  one-way 
fee  schedule  that  ranges  from  $.50  to 
$5.00  to  a  schedule  ranging  from  $1.00  to 
$10.00.  The  Service,  after  considering 
public  comment,  is  now  implementing  a 
revised  commercial  fee  schedule  ranging 
from  $1.00  for  two-axle  cars,  vans  or 
pickups  to  $7.00  for  vehicles  with  five  or 
more  axles.  This  increase  will  provide 
an  estimated  $195,550  in  additional 


revenue  to  be  used  to  offset  partially  the 
costs  of  management,  operation, 
construction  and  maintenance  of  U.S. 
Highway  209  within  the  boundary  of  the 
recreation  area. 

EFFECTIVE  DATE:  September  23, 1985. 

FOR  njRTHER  INFORMATION  CONTACT. 

Albert  A.  Hawkins.  Superintendent. 
Delaware  Water  Gap  National 
Recreation  Area.  Telephone  (717)  588- 
6637. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  30. 1983,  Pub.  L  98-63  was 
enacted  restricting  commercial  vehicle 
use  on  U.S.  Highway  209  and  mitigating 
the  conditions  of  36  CFR  5.8.  which 
otherwise  would  be  applicable.  Pub.  L 
98-63  authorized  certain  commercial 
vehicles  to  use  the  highway  and  directed 
that  fees  be  established,  not  to  exceed 
$10.00  per  trip,  for  certain  commercial 
vehicle  operations  on  U.S.  Highway  209. 
On  October  14. 1983,  the  National  Park 
Service  published  in  the  Federal 
Register,  special  regulations  codified  at 
36  CFR  7.71  (d)  and  (e)  to  implement 
Pub.  L.  98-63. 

The  commercial  vehicles  authorized 
to  operate  within  the  boundaries  by  the 
1983  special  regulations,  are  those 
vehicles:  (i)  Operated  by  businesses 
based  within  the  recreation  area;  (ii) 
operated  by  businesses  that  as  of  July 
30, 1983,  operated  a  commercial 
vehicular  facility  in  Monroe.  Pike  or 
Northampton  Counties,  Pennsylvania, 
and  the  vehicular  operation  originates  or 
terminates  at  such  facility;  or  (iii) 
operated  in  order  to  provide  services  to 
businesses  and  persons  located  in  or 
contiguous  to  the  boundaries  of  the 
recreation  area. 

In  accordance  with  Pub.  L.  98-63,  the 
National  Park  Service  also  pubhshed,  as 
part  of  S  7.71  (e)  (i),  a  fee  schedule 
based  on  the  number  of  axles  of 
lightweight,  and  heavy  commercial 
vehicles.  By  law.  the  fees  collected  are 
for  the  management,  operation, 
construction,  and  maintenance  of  U.S. 
Highway  209  within  the  boundary  of  the 
recreation  area. 

The  interim  fees  were  based  on  the 
probable  impact  of  vehicles  on  road 
structure.  Rates  were  calculated  for 
four-wheel  vehicles  and  four-wheel 
vehicles  with  trailers  at  $.25  per  axle 
and  for  vehicles  with  more  than  four 
wheels  at  $1.00  per  axle.  The  interim 
fees  were  determined  as  follows: 

$•50 Two  axle  car,  van  or  pickup. 

$100 Two  axle— four  wheel  vehicle  with 

trailer. 
$2.00 Two  axle — six  wheel  vehicle. 


$3.00 Three  axle  vehicle. 

$4.00 Four  axle  vehicle. 

$5.00. Five  or  more  axle  vehicle. 


The  closure  and  exceptions  provisions 
of  Pub.  L.  98-63.  absent  any  additional 
Congressional  action,  were  to  terminate 
on  December  31. 1983.  Congress  directed 
in  Pub.  L.  98-63,  that  in  the  interim,  a 
commission  be  established  to  make 
recommendations  to  Congress  by 
October  30, 1983,  regarding  a  permanent 
transportation  improvement  program  in 
the  affected  area.  The  209  Commission 
was  directed,  among  other  things,  to 
evaluate  the  statutory  closure  and 
exceptions.  Their  report  was  transmitted 
to  Congress  on  October  30, 1983. 

The  statutory  closure  of  U.S.  Highway 
209  was  amended  and  extended  until 
December  31. 1985  by  passage  of  Pub.  L. 
98-151  on  November  14. 1983.  In 
addition  to  the  exemptions  established 
by  Pub.  L.  98-63.  Pub.  L.  98-151  also 
provided  exemptions  for  up  to  150 
northbound  and  150  southbound 
commercial  vehicles  per  day  serving 
businesses  or  persons  in  Orange  County, 
New  York. 

The  Service  published  a  Proposed 
Rule  with  Request  for  Comments  in  the 
Federal  Register  of  Tuesday,  January  8. 
1985  (50  FR  973),  to  increase  the  interim 
one-way  fee  schedule  (ranging  from  $.50 
for  two  axle  car/vans  or  pickups  to  $5.00 
for  a  five  or  more  axle  vehicle)  to  a  fee 
schedule  ranging  from  $1.00  for 
nonexempt  commercial  cars/vans  or 
pickups  to  $10.00  for  a  five  or  more  axle 
vehicle.  This  proposed  rule  was  based 
upon  the  recommendations  of  the 
Congressionally  mandated  209 
Commission  Report  and  revised 
estimates  of  costs  for  management, 
operation,  construction  and 
maintenance  of  U.S.  Highway  209  within 
Delaware  Water  Gap  National 
Recreation  Area.  This  proposed  rule 
was  open  to  public  comment  until 
February  7. 1985.  The  Service  has  now 
analyzed  the  written  comments  received 
regarding  the  proposed  rule,  and  has 
determined  that  a  revised  fee  schedule 
ranging  from  $1.00  for  two  axle  cars/ 
vans  or  pickups  to  $7.00  for  a  five  or 
more  axle  vehicle  is  a  compromise 
which  will  accommodate  the  needs  of 
the  public,  the  local  businesses,  and  the 
Service. 

Summary  of  Comments 

During  the  public  comment  period, 
January  8, 1985  to  February  7. 1985,  the 
National  Park  Service  received  198 
timely  written  comments  regarding  the 
regulation.  Comments  were  received 
from  188  individuals.  1  member  of  the 


legal  profession  representing  a  trucking 
company,  1  trucking  company.  4  local 
businesses,  2  local  governments  and  2 
state  representatives. 

Analysis  of  Comments 

The  National  Park  Service  received  51 
letters  opposing  the  proposed  increase 
in  commercial  vehicle  fees.  Of  these,  at 
least  28  letters  were  written  by 
employees  of  the  largest  trucking 
company  which  would  be  affected  by 
this  increase.  This  company  currently 
employs  over  800  local  people.  Forty 
comments  expressed  concern  that  higher 
fees  would  have  a  negative  economic 
impact  on  business  in  the  four  county 
area.  This  impact  would  result  if 
trucking  companies  were  to  relocate. 
Commentors  believed  the  higher 
shipping  costs  could  not  be 
competitively  passed  on  to  the 
consumer.  According  to  some 
commentors  unemployment  in  the  three 
counties  would  increase  as  trucking 
companies  relocate.  The  National  Park 
Service  estimates  that  the  proposed  fee 
increase  would  have  had  an  immediate 
economic  impact  on  the  four  county 
commercial  vehicle  industry  of  $486,000 
maximum.  The  increase  would  have  cost 
the  largest  commercial  vehicle  operation 
approximately  $190,000  more  than  they 
are  currently  paying  for  the  use  of  the 
highway  (based  upon  figures  supplied 
by  the  company).  This  cost  constitutes 
an  increase  in  shipping  costs  of 
approximately  $0.25  per  ton  of  goods  for 
5  axle  vehicles  ($5.00  fee  increase  for  5 
axle  vehicles  divided  by  20  tons  per 
load).  The  revised  fee  schedule  ($2.00 
fee  increase  for  5  axle  vehicles)  will 
reduce  the  immediate  economic  impact 
on  the  four  county  commercial  vehicle 
industry  to  $195,550  maximum.  This 
increase  is  expected  to  cost  the  largest 
commercial  vehicle  operation 
approximately  $76,000  more  than  they 
are  currently  paying.  The  comparable 
increase  in  shipping  costs  will  be 
approximately  $0.10  per  ton  of  goods  for 
5  axle  vehicles.  As  visitation  to  the 
Recreation  Area  increases,  business 
income  from  tourists  in  the  Pocono 
region  is  expected  to  increase  as  it  did 
in  Pike  County  in  1983  (U.S.  209 
Commission  Report).  This  increase  is 
expected  to  partially  offset  the  negative 
economic  impact  that  might  occur  in  the 
region. 

Twenty-five  comments  contend  that 
U.S.  Highway  209  is  currently  the 
highest  cost  per  mile  toll  road  in  the 
United  States  while  four  other 
comments  stated  that  doubling  the  fees 
would  make  the  toll  exorbitant. 
Currently  the  $5.00  fee  for  five  axle 
trucks  for  21  miles  of  highway 
constitutes  a  cost  of  $0.24  per  mile. 


Increasing  the  fee  to  $7.00  would  make 
the  charge  $0.33  per  mile.  A  fee  schedule 
ranging  from  $9.00  for  a  2  axle.  4-wheel 
vehicle  up  to  $25.00  for  a  five  axle 
vehicle  is  currently  in  effect  on  the  20 
mile  Chesapeake  Bay  Bridge-Tunnel  in 
Virginia,  a  charge  of  $1.25  per  mile. 

The  cost  of  a  5  axle  vehicle  to  travel 
on  the  shortest  alternate  route  currently 
available  at  the  $1,115  per  mile 
operating  cost  estimated  in  September 
1982  (Final  Environmental  Impact 
Statement.  National  Park  Service)  is 
$16.73.  U.S.  Highway  209  is  not  intended 
to  be  a  turnpike-toll  road  comparable  to 
the  Pennsylvania  or  Ohio  Turnpike.  It  is 
a  park  road  upon  which  only  specific 
commercial  vehicles  are  authorized  to 
travel  until  such  time  as  a  reasonable 
alternative  route  is  established  (Pub.  L. 
98-63).  Congress  mandated,  in  Pub.  L. 
98-63.  that  a  fee  not  to  exceed  $10.00  per 
trip  be  charged  for  this  use. 

Seventeen  comments  stated  that  it 
was  not  the  intent  of  Congress  in  Pub.  L. 
98-63  that  the  fees  should  cover  all  of 
the  costs  of  maintenance  and  operation 
of  U.S.  Highway  209.  In  Pub.  L.  98-63 
Congress  explicitly  stated  that  the  fees 
collected  were  to  be  available  for 
management,  operation,  construction 
and  maintenance  of  U.S.  Highway  209. 
Congress  did  not  state  whether  fees 
were  intended  to  cover  all  costs 
incurred  in  operating  the  highway. 
January  1985  cost  projections  for  annual 
management,  operation,  construction 
and  maintenance  are  $2,117,760.  Of  this 
cost.  $1,145,450  is  currently  funded  from 
National  Park  Service  funds.  Another 
$972,310  will  be  required  to  meet  this 
projected  need.  Of  these  additional 
funds  required,  only  $681,700  will  be 
derived  from  U.S.  Highway  209  fees.  The 
Service  will  seek  alternative  funding  to 
obtain  the  remaining  $290,600  necessary 
to  manage  the  highway. 

Twelve  commentors  felt  that  the 
commercial  vehicle  fees  discriminate 
against  the  trucking  industry,  and  fifteen 
conmientors  recommended  that  tolls 
should  be  extended  to  all  users.  Two 
additional  commentors  stated  that 
maintenance  and  operational  costs 
would  occur  irrespective  of  the  type  of 
user.  The  National  Park  Service  has  no 
legislative  authority  to  charge  non- 
commercial vehicles  for  use  of  U.S. 
Highway  209.  Pub.  L.  98-63  mandates 
that  a  fee.  not  to  exceed  $10.00.  be 
charged  for  all  commercial  vehicles  from 
the  ban.  except  for  those  commercial 
vehicles  servicing  the  Recreation  Area 
or  servicing  businesses  or  persons 
located  contiguous  to  the  boundaries  of 
the  Recreation  Area.  The  commercial 
vehicle  fees  apply  not  only  to  five  axle 
trucks,  but  also  to  all  passenger  cars. 


vans,  pickups  and  other  vehicles  which 
are  used  for  commercial  purposes. 

Ten  commenters  emphasized  that  no 
feasible  alternative  routes  currently 
exist.  The  Final  Envirorunental  Impact 
Statement  on  U.S.  Highway  209, 
September  1982.  and  the  U.S.  209 
Commission  Report  identified  the 
interstate  highways  (1-80. 1-81, 1-380, 1- 
84)  as  alternate  routes  to  U.S.  Highway 
209.  The  U.S.  209  Commission  is 
currently  studying  alternatives  for 
development  and  construction  of 
another  alternate  route  in  the  area. 

One  hundred  and  forty-seven  letters 
were  received  which  supported  the 
proposal  to  increase  commercial 
vehicles  fees.  One  hundred  and  forty-six 
commentors  stated  that  the  increased 
fees  were  necessary  to  help  produce  a 
useful  Recreation  Area.  One  commentor 
stated  that  the  privilege  and  beauty  of 
the  Recreation  Area  are  for  all,  not  for  a 
special  purpose  commercial  concern 
unrelated  to  the  Recreation  Area. 

Section-by-Section  Analysis 

Public  Law  98-63  was  enacted  July  30, 
1983,  closing  U.S.  Highway  209  in 
accordance  with  §  5.6  of  Title  36  of  the 
Code  of  Federal  Regulations,  prohibiting 
commercial  vehicles  from  Delaware 
Water  Gap  National  Recreation  Area, 
authorizing  the  exemption  of  some 
commercial  vehicles,  and  directing  that 
fees  not  to  exceed  $10.00,  be  established 
for  certain  commercial  vehicle 
operations  on  Highway  209.  The  fees 
collected  are  for  the  management, 
operation,  construction  and 
maintenance  of  Highway  209  within  the 
boundary  of  the  Recreation  Area. 

The  interim  fees  which  were  effective 
on  October  14. 1983  were  based  on  the 
probable  impact  of  vehicles  on  road 
structure.  Rates  were  c^l««^ated  for 
four-wheel  vehicles  and  four-wheel 
vehicles  with  trailers  at  $.25  per  axle 
and  for  vehicles  with  more  than  four 
wheels  at  $1.00  per  axle. 

A  further  analysis  of  information 
concerning  the  permitted  commercial 
use  of  U.S.  Highway  209  has  indicated 
that  the  interim  fees  as  published  on 
October  14. 1983,  were  too  low. 
Consequently,  the  decision  was  made  to. 
increase  these  fees  based  on  the 
following: 

The  recommendation  of  the 
Congressionally  mandated  209 
Commission  (U.S.  209  Congressional 
Commission  Report,  October,  1983),  to 
continue  collecting  a  toll  not  to  exceed 
$10.00  per  trip:  and 

Revised  estimates  of  costs  for  the 
management,  operation,  construction 
and  maintenance  of  U.S.  Highway  209. 
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The  Service  published  a  Proposed 
Rule  with  Request  for  Comments  in  the 
Federal  Register  of  Tuesday,  January  8, 
1985  (50  FR  973).  This  proposed  rule 
would  have  doubled  the  interim  fees. 
The  Service  has  subsequently  analyzed 
the  public  comments  received  regarding 
the  proposed  rule,  and  has  developed  a 
revised  fee  schedule.  The  potential 
economic  impacts  of  the  proposed  rule 
were  weighed  against  the  needs  for 
funds  to  manage,  operate,  and  maintain 
U.S.  Highway  209  as  a  safe  road  for 
public  use  and  the  comments  supporting 
the  proposed  fee  increase.  The  Service 
believes  that  the  revised  fee  schedule 
(ranging  from  $1.00  for  two  axle  cars/ 
vans  or  pickups  to  $7.00  for  five  or  more 
axle  vehicles)  is  a  compromise  which 
will  accommodate  the  needs  of  the 
public,  the  local  businesses,  and  the 
Service. 

The  following  table  compares  the 
interim  fees,  the  fees  proposed  in  the 
proposed  rulemaking,  and  the  revised 
fees  which  represent  the  Service's  final 
fee  schedule  determination. 
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This  regulation  will  be  effective  30 
days  after  publication  in  the  Federal 
Register. 


and  the  diversion  of  that  traffic.  Copies 
of  these  documents  are  available  at  the 
address  noted  at  the  beginning  of  this 
notice.  The  Department  has  determined 
that  it  is  not  necessary  to  prepare  any 
additional  documents  concerning  this 
regulation  in  order  to  comply  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et.  seq). 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  is  not  a 
"major  rule"  within  the  meaning  of  E.O. 
12291,  and  certifies  that  this  document 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  rule  will  affect 
about  200  small  businesses.  The 
maximum  economic  impact  is  projected 
to  be  $195,550  in  additional  user  fees. 

list  of  Subjects  in  36  CFR  Part  7 

National  parks. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3, 9a.  462(k). 

2.  By  revising  section  7.71(e)(1)  to  read 
as  follows: 

§7.71    D«lawar«  WatOT  Gap  National 
Racraatlon  Araa 


Drafting  Information 

The  principal  author  of  this 
rulemaking  is  Paul  R.  Anderson, 
Delaware  Water  Cap  National 
Recreation  Area,  National  Park  Service, 
Bushkill,  Permsylvania  18324. 


(e)  Commercial  vehicle  fees. — (1)  Fee 

Schedule:  Fees  are  charged  for  those 

commercial  vehicular  uses  described  in 

paragraphs  (d)(l)(i).  (ii)  and  (iii)  of  this 

section  based  on  the  number  of  axles 

and  wheels  on  a  vehicle,  regardless  of 

n  _i  .,  J     ..       .  'o3d  or  weight,  as  follows: 

Paperwork  Reduction  Act 

The  rulemaking  contains  no  provision  {j.  Two-axle  car,  van  or  pickup $1 

that  would  entail  the  coilecUon  of  (jj)  jwo-axle  4-wheel  vehicle  with 

mformation  or  require  compliance  with            trailer 2 

44  U.S.C.  §  3501  et  seq.  (iii)  Two-axle  6-wheel  vehicle 3 

Compliance  With  Other  Uws  (iv)  Three-axle  vehicle 4 

(v)  Four-axle  vehicle „.  6 

An  Environmental  Assessment  and  (vi)  Five  or  more-axle  vehicle 7 

Finding  of  No  Significant  Impact  has 

be-n  prepared  on  the  imposition  of  the  jhe  fees  charged  are  for  one  trip,  one 

fee  schedule.  The  revision  of  the  fee  ^^  ^ 

schedule  is  within  the  range  of  ...        * 

alternatives  initially  discussed,  and  does 

not  constitute  a  significant  deviation  ^^^^^-  ^^^^^  2-  '»5- 

from  the  original  proposed  action.  The  William  P.  Horn, 

final  EIS  on  the  management  of  U.S.  Assistant  Secretary  for  Fish  and  Wildlife  and 

Highway  209  (September  1982)  Parks. 

addresses  the  impacts  of  commercial  [FR  Doc.  85-20231  Filed  8-22-85;  8:45  am] 

vehicular  traffic  on  U.S.  Highway  209  billing  cooe  43io.70-«i 


VETERANS  ADMINISTRATION 
38  CFR  Part  17 

Amount  of  Aid  Payable;  Rate* 

agency:  Veterans  Administration. 
action:  Notice  of  Per  Diem  Rates. 

SUMMARY:  The  Veterans  Administration 
hereby  gives  notice  that  the  amount  of 
aid  payable  to  a  recognized  State  home 
under  38  CFR  17.166c  shall  be  at  the 
following  per  diem  rates: 


TypaofMra 

Rata 

Oomiciia'y  care »» 

S7X 

Nursing  hofne  care 

17  05 

Mnapitfl  R^e 

15.25 

EFTECnvE  DATE:  These  rates  are 
payable  pursuant  to  38  U.S.C.  641(a] 
effective  on  date  of  enactment  of  Pub.  L 
98-160,  sec.  105(a),  November  21, 1983. 
FOR  FURTHER  INFORMATION  CONTACT: 

F.  Brent  Baker  (202)  389-3854. 

Dated:  August  14. 1985. 

By  direction  of  the  Administrator. 
|ohn  A.  Gronvall, 
Deputy  Chief  Medical  Director. 
[FR  Doc.  86-20091  Filed  8-22-85;  8:45  am] 

BILLItM  CODE  S32IMIY-M 

38  CFR  Part  18 

Nondiscrimination  on  the  Basis  of  Age 

agency:  Veterans  Administration. 
ACTION:  Final  regulations. 

summary:  The  VA  (Veterans 
Administration)  issues  these  final 
regulations  to  carry  out  its 
responsibilities  under  the  "Age 
Discrimination  Act  of  1975"  and  the 
govemmentwide  regulations  published 
in  the  Federal  Register  on  June  12, 1979. 
codified  at  45  CFR  Part  90.  The  Age 
Discrimination  Act  of  1975  prohibits 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  Federal 
financial  assistance.  The  Act  also 
contains  certain  exceptions  that  permit 
under  limited  circumstances,  use  of  age 
distinctions  or  factors  other  than  age 
that  may  have  a  disproportionate  effect 
on  the  basis  of  age. 

These  regulations  are  designed  to 
guide  the  actions  of  recipients  of 
financial  assistance  from  the  VA.  The 
regulations  incorporate  the  basic 
standards  for  determining  what  is  age 
discrimination  that  were  set  forth  in  the 
govemmentwide  regulations.  They 
discuss  the  circumstances  under  which  a 
statutory  exception  may  be  invoked;  the 
responsibilities  of  the  VA  and  recipients 
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of  Federal  financial  assistance  from  the 
VA;  and  the  investigation,  conciliation 
and  enforcement  procedures  the  VA  will 
use  to  ensure  compliance  with  the  Act 
and  these  regulations. 
EFFECTIVE  DATE:  September  23. 1985. 

FOR  FURTHER  INF0RMAT10M  CONTACT 

Ms.  Ana  Matilde  del  Toro  (006B5),  Equal 
Opportunity  Specialist,  Office  of  Equal 
Opportunity,  810  Vennont  Avenue,  NW, 
Washington,  DC  20450.  Telephone 
number  (202)  389-2150). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  November  1975,  Congress  enacted 
the  Age  Discrimination  Act  (42  U.S.C. 
6101,  et  seq.)  as  part  of  the  amendments 
to  the  Older  Americans  Act  (Pub.  L.  94- 
135).  At  that  time,  the  express  purpose 
of  the  Act  was  to  prohibit  unreasonable 
discrimination  based  on  age  in  programs 
and  activities  receiving  Federal  financial 
assistance.  The  Act  also  permitted 
federally  assisted  programs  and 
activities,  and  recipients  of  Federal 
funds,  to  continue  to  use:  (1)  Some  age 
distinctions,  and  (2)  "reasonable  factors 
other  then  age."  The  Act  applies  to 
persons  of  all  ages. 

Prior  to  the  promulgation  of  any 
regulations,  the  Act  required  the 
Commission  on  Civil  Rights  to  conduct  a 
study  of  age  discrimination  in  federally 
funded  programs  and  activities.  The 
Commission  transmitted  its  study  to  the 
President  and  the  Congress  on  January 
10, 1978.  The  Commission  published  the 
second  part  of  its  study  in  January  1979. 
The  Act  also  required  each  affected 
Federal  agency  to  respond  to  the 
Commission's  findings  and 
recommendations. 

After  the  receipt  of  the  report  of  the 
Commission  on  Civil  Rights  and  the 
Federal  agency  responses  to  the  report. 
Congress  considered  amendments  to  the 
Age  Discrimination  Act  of  1975.  In 
October  1978,  Congress  amended  the 
Act  (Pub.  L  95-478).  Among  other 
changes.  Congress  struck  the  word 
"unreasonable"  from  the  statement  of 
purpose  clause,  so  that  the  purpose  of 
the  Act  is  to  prohibit  discrimination 
based  on  age  in  programs  or  activities 
receiving  Federal  financial  assistance. 
However,  Congress  retained  the 
exceptions  to  the  prohibition  against  iige 
discrimination.  Thus,  the  Act  still 
permits  the  use  of:  (1)  Some  age 
distinctions,  and  (2)  "reasonable  factors 
other  than  age."  The  ACT  continues  to 
apply  to  persons  of  all  ages. 

The  Act  required  HHS  (Department  of 
Health  and  Human  Services),  formerly 
HEW  (D^artment  of  Health,  Education 
and  Welfare]  to  develop  and  issue 
govemmentwide  regulations  to  guide  the 


development  of  specific  regulations  by 
each  Federal  agency  that  administers 
programs  of  Federal  financial 
assistance.  HHS's  final  govemmentwide 
regulations  were  published  in  the 
Federal  Register  on  June  12. 1979  (45 
CFR  Part  90). 

The  Act  requires  each  department  or 
agency  that  operates  programs  of 
Federal  financial  assistance  to  issue 
proposed  and  then  final  regulations 
which  must  be  consistent  with  the 
govemmentwide  regulations.  On 
November  18, 1983,  the  VA  published  in 
the  Federal  Register  proposed 
regulations  to  implement  the  Act  (48  FR 
52485-52491).  Interested  persons  were 
given  30  days  to  submit  their  comments. 
No  public  comments  were  received. 
However,  comments  suggested  by  the 
VA  Department  of  Veterans  Benefits 
have  been  considered  in  the  final  rules 
hereby  adopted. 

Overview  of  tfie  Regtilatiotn 

The  following  paragraphs  summarize 
the  provisions  contained  in  these 
regulations  and  explain  any  dianges 
that  have  been  made  as  a  result  of  the 
comments  received  from  the  VA 
Department  of  Veterans  Benefits. 

This  subpart  is  divided  into  four  major 
sections:  General;  Standards  for 
Determining  Age  Discriminabon; 
Responsibilities  of  Recipients;  and 
Investigation,  Conciliation  and 
Enforcement  Procedures.  It  also 
contains  two  appendices.  Appendix  A 
provides  a  listing  of  the  statutory 
provisions  to  which  this  subpart  applies. 
Appendix  B  contains  a  listing  of  age 
distinctions  found  in  statutes  and 
regulations  governing  VA  assisted 
programs. 

The  "General"  section  explains  the 
purpose  of  VA's  age  discrimination 
regulations  and  defines  terms  used  in 
this  subpart.  These  regulations  apply  to 
any  program  or  activity  receiving 
Federal  financial  assistance  provided  by 
the  VA  directly  or  through  another 
recipient  (§  18.502).  It  should  be  noted 
that  these  regulations  do  not  apply  to 
assistance  programs  administered  by 
the  Federal  government  directly  to 
beneficiaries,  e.g^  individual  payment  of 
veterans'  benefits  (compensation). 
However,  the  regulations  may  apply 
whenever  direct  aid  is  provided  to  an 
individual  on  condition  that  the  aid  be 
spent  in  providing  services  or  benefits  to 
others. 

Although  the  Act  generally  covers  all 
programs  and  activities  that  receive 
Federal  financial  assistance,  it  does  not 
apply  to  any  age  distinction 
"established  under  authority  of  any 
law"  which  provides  benefits  for 
establishes  criteria  for  participation  on 


the  basis  of  age  or  in  age  related  terme. 
Thus,  age  distinctions  that  arc 
"established  under  authority  of  any 
law"  may  continue  in  use.  These 
regulations  adopt  without  change,  the 
definition  of  "any  law"  established  in 
the  govemmentwide  regulations  (45  CFR 
90.3(b)(1)).  Therefore,  these  regulations 
do  not  apply  to  age  distinctions 
contained  in  Federal  statutes.  State 
statutes,  or  local  statutes  or  ordinances 
adopted  by  elected,  general  purpose 
legislative  bodies  (S  ia502(b)(l)). 

The  Act  also  excludes  front  its 
coverage  employment  practices,  except 
in  programs  funded  for  public  service 
employment  under  the  Job  Training 
Partnership  Act  (5  18.502{bK2j). 

The  general  and  specific  pn^bitions 
against  discrimination  on  the  basis  of 
age  [i  18.511),  as  well  as  the  exceptions 
to  those  prohibitions  (§  18.513  and 
§  18.514),  are  set  forth  in  the  sections 
under  "Standards  for  Determining  A^b 
Discrimination."  As  a  general  rule, 
under  these  regulations,  no  person  in  the 
United  States  shall,  on  the  basis  of  age. 
be  excluded  from  participation  in.  be 
denied  the  benefits  ot  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  finandal  assistance 
from  the  VA. 

The  Act  contains  several  exceptions 
which  limit  the  general  prohibitions 
against  age  discriminaiton.  Section 
304(b)(1)  of  the  Act  permits  the  use  of 
age  distinctions  which  are  based  on 
reasonable  factors  other  than  age.  These 
regulations  provide  definitions  for  two 
terms  which  are  essential  to  an 
understanding  of  those  exceptions: 
"normal  operation"  and  "statutory 
objective"  (J  18.512).  "Normal 
operation"  means  the  operation  of  a 
program  or  activity  without  significant 
changes  that  would  impair  its  ability  to 
meet  its  objectives.  "Statutory 
objective"  is  defined  to  mean  any 
purpose  which  is  explicitly  stated  in  a 
Federal  statute.  State  statute  or  local 
statute  or  ordinance. 

The  regulations  establish  a  four-part 
test,  all  parts  of  which  must  be  met  for 
an  explicit  age  distinction  to  satisfy  one 
of  the  statutory  exceptions  and  to 
continue  in  use  in  a  federally  assisted 
program  (§  18.513).  This  four-part  test 
will  be  used  to  scrutinize  age 
distinctions  which  are  imposed  in  the 
administration  of  VA's  assisted 
programs,  but  which  are  not  explidtly 
authorized  by  Federal,  State  or  local 
statute. 

Recipients  of  VA  funds  are  also 
permitted  to  take  an  action  otl^rwise 
prohibited  by  the  Act  if  the  action  is 
based  on  "reasonable  factors  other  than 
age."  In  that  event  the  action  may  be 
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taken  even  though  it  has  a 
disproportionate  effect  on  persons  of 
different  ages.  However,  according  to 
the  regulations  (§  18.514).  the  factors 
other  than  age  must  bear  a  direct  and 
substantial  relationship  to  the  program's 
normal  operation  or  to  the  achievement 
of  a  statutory  objective. 

Sections  under  "Responsibilities  of 
Recipients"  explain  the  duties  of  VA 
recipients.  VA  recipients  are  responsible 
for  ensuring  that  their  programs  and 
activities  are  in  compliance  with  the  Act 
and  these  regiilations  (5  18.531  J. 
Where  a  VA  recipient  initially 
receiving  funds  makes  those  funds 
available  to  a  subrecipient,  the  recipient 
must  notify  subrecipients  of  their 
obligations  under  the  Act  and  these 
regulations  (§  18.532). 

Each  recipient  of  Federal  financial 
assistance  must  sign  an  assurance  that 
it  will  comply  with  the  Act  and  these 
regulations.  The  VA  may  require 
recipients  employing  the  equivalent  of 
15  or  more  full-time  employees  to 
examine  their  use  of  age  distinctions 
under  the  Act  as  part  of  a  compliance 
review  or  a  complaint  investigation 
conducted  by  the  VA  (S  18.533). 
Each  VA  recipient  must  make 
available,  upon  request,  information  that 
the  VA  determines  is  necessary  to 
estabhsh  whether  the  recipient  is  in 
compliance  with  the  Act  and  these 
regulations.  Recipients  must  allow  the 
VA  reasonable  access  to  books,  records, 
other  recipient  facilities  and  sources  of 
information  to  the  extent  necessary  to 
determine  compUance  with  the  Act  and 
these  regulations  (§  18.534(b)). 

The  sections  under  "Investigation, 
Conciliation  and  Enforcement 
Procedures"  estabhsh  the  procedures 
the  VA  will  use  for  investigation, 
concihation  and  enforcement  of  the  Act. 
These  proceduies  reflect  the  procedural 
requirements  of  the  govemmentwide 
regulations  (45  CFR  Part  90). 

The  VA  may  conduct  compliance  or 
preaward  reviews  or  other  similar 
procedures  to  ensure  compliance  with 
the  Act  and  these  regulations.  These 
procedures  may  be  used  even  in  the 
absence  of  a  complaint  against  a 
recipient.  The  reviews  may  be  as 
comprehensive  as  necessary  to 
determine  whether  a  violation  has 
occurred  (5  18.541). 

Complaints  of  age  discrimination  may 
be  filed  with  the  VA  by  an  individual  or 
a  class  or  by  a  third  party.  The 
complainant  must  allege  discrimination 
occurring  on  or  after  July  1, 1979.  A 
complainant  must  file  a  complaint 
within  180  days  from  the  date  the 
complainant  first  knew  of  the  alleged 
act  of  discrimination,  although  the  VA 


may  extend  this  time  for  good  cause 
(5  18.542(a)). 

A  complainant  must  identify  the 
parties  involved  and  the  date  the 
complainant  first  had  knowledge  of  the 
alleged  violation,  describe  generally  the 
practice  complained  of.  and  the 
complaint  must  be  signed  by  the 
complainant  (§  18.542(b)(2)).  The 
complainant  and  recipient  will  be 
notified  of  their  rights  and  obligations 
under  the  complaint  procedure, 
including  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procediu-e.  The  VA  will 
acknowledge  in  writing  the  receipt  and 
acceptance  of  a  complaint.  The  VA  will 
permit  a  complainant  to  add  information 
to  a  complaint  where  necessary  to  meet 
the  requirements  of  a  sufficient 
complaint  (§  18.542(b)(3)). 

The  VA  will  refer  to  another 
appropriate  Federal  agency  a  complaint 
that  does  not  fall  within  the  jurisdiction 
of  the  VA.  The  complainant  will  be 
notified  in  writing  of  the  referral,  the 
reasons  why  the  complaint  is  not  within 
the  jurisdiction  of  the  VA,  and  the  name, 
agency,  and  address  of  the  official  to 
whom  the  complaint  was  referred 
(5  18.542(c)). 

Section  18.543  introduces  mediation 
into  the  complaint  process  for  age 
discrimination.  The  VA  will  refer  all 
complaints  that  fall  within  the  coverage 
of  the  Act  and  these  regulations  to  the 
Federal  Mediation  and  Conciliation 
Service,  which  was  designated  by  the 
Secretary  of  the  Department  of  Health 
and  Human  Ser\'ice8  to  manage  the 
mediation  process.  Complainants  and 
recipients  are  required  to  participate  in 
the  effort  to  reach  a  mutually 
satisfactory  mediated  setUement  of  the 
complaint.  Mediation  may  last  no  more 
than  60  days  from  the  date  the 
responsible  agency  official  receives  a 
complaint.  No  further  action  will  be 
taken  by  the  VA  in  connection  with  a 
successfully  mediated  complaint. 
However,  the  VA  will  investigate 
complaints  which  are  unresolved  after 
mediation  or  are  reopened  because  the 
mediation  agreement  is  violated. 

A  recipient  may  not  intimidate  or 
retaliate  against  any  person  who 
attempts  to  exercise  a  right  protected  by 
the  Act  or  who  participates  in  any 
aspect  of  the  proceedings  used  to 
resolve  allegations  of  age  discrimination 
(5  18.545). 

The  procedures  for  securing 
compliance  with  the  Act  and  these 
regulations  are  taken  from  the 
govemmentwide  regulations.  The 
procedures  include  termination  of  funds 
after  an  opportunity  for  a  hearing  on  the 
record,  referral  to  the  Department  of 
Justice,  or  the  use  of  the  services  of  any 


Federal.  State  or  local  government         a 
agency  to  correct  a  violation  (§  18.546). 
These  regulations  include  a  provision 
for  the  Deferral  of  new  Federal  financial 
assistance  fi-om  the  VA  when 
termination  proceedings  are  initiated 
(§  18.546(d)). 

The  VA  will  use  the  procedural 
provisions  contained  in  the  regulations 
implementing  Title  VI  of  the  Civil  Rights 
Act  of  1964  to  enforce  these  regulations 
(38  CFR  18.9-18.11  and  Part  18b). 

Where  the  VA  finds  that  a  recipient 
has  discriminated  on  the  basis  of  age. 
the  VA  may  require  the  recipient  to  take 
necessary  remedial  action  to  overcome 
the  effects  of  the  discrimination 
(§  18.548). 

When  the  VA  withholds  funds  from  a 
recipient,  the  Administrator  may 
disburse  those  funds  to  an  alternate 
recipient.  The  alternate  recipient  must 
demonstrate  the  ability  to  comply  with 
these  regulations  and  to  achieve  the 
goals  of  the  Federal  statute  which 
authorizes  the  financial  assistance 
(9  18.549). 

Complainants  may  file  civil  actions 
when  administrative  remedies  are 
exhausted.  Administrative  remedies  are 
exhausted  if  either  180  days  have 
elapsed  since  the  complainant  filed  the 
complaint  and  the  VA  has  made  no 
finding,  or  if  the  VA  issues  a  finding  in 
favor  of  the  recipient.  The  complainant 
may  then  file  a  suit  in  a  U.S.  district 
court  for  the  district  where  the  recipient 
is  found  or  transacts  business.  The 
complainant  must  indicate,  at  the  time 
the  suit  is  filed,  if  attorney's  fees  will  be 
demanded  in  the  event  that  the 
complainant  is  successful.  No  action  can 
be  brought  if  the  same  alleged  violation 
by  the  same  recipient  is  the  subject  of  a 
pending  action  in  any  U.S.  court. 
Complainants  who  wish  to  file  an  action 
must  give  30  days  notice  to  the  Attorney 
General,  the  Administrator,  and  the 
recipient  (§  18.550). 

Finally,  these  regulations  incorporate 
two  changes  recommended  by  the  VA 
Department  of  Veterans  Benefits.  A 
provision  was  added  to  S  18.542  for  the 
VA  to  acknowledge  receipt  and 
acceptance  of  a  complaint  in  writing 
(5  18.542(b)(1)).  Also,  paragraph  (c)  of 
this  section  has  been  revised  to  provide 
more  assistance  to  the  complainant 
when  a  complaint  is  not  within  the 
jurisdiction  of  the  VA.  Under  paragraph 
(c),  the  VA  will  refer  a  complaint 
outside  of  its  jurisdiction  to  an 
appropriate  Federal  agency  and  provide 
to  the  complainant  the  name,  address, 
and  agency  of  the  official  to  which  the 
complaint  was  referred. 
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Regulatory  Requirements 
Regulatory  Flexibility  Act 

The  Administrator  of  Veterans  AHairs 
hereby  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-602.  Pursuant  to  5 
U.S.C.  605(b],  these  regulations  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  section  603  and  604. 

Executive  Order  12291 

The  VA  has  determined  that  these 
regulations  are  nonmajor  in  accordance 
with  Executive  Order  12291.  Federal 
Regulation.  The  annual  effect  on  the 
economy  will  be  less  than  $100  million. 
They  will  not  result  in  any  ma}or 
increases  in  costs  or  prices  for  anyone. 
They  will  have  no  significant  adverse 
effect  on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  markets. 

Paperwori(  Reduction  Act 

The  information  collection 
requirements  contained  in  §§  18.532  and 
18.542  of  these  regulations  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  and  have  been  assigned 
OMB  Control  Numbers  2900-0400  and 
2900-0401. 

List  of  Subjects  in  38  CFR  Part  18 

Administrative  practice  and 
procedures.  Age  discrimination, 
Authority  delegations  (Government 
agencies).  Civil  rights.  Handicapped. 

Approved:  Angirat  7, 1985. 

By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr., 
Deputy  Administrator. 

PART  18-NONOISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OF  THE  VETERANS  ADMINISTRATION 

38  CFR  Part  18  is  amended  by  adding 
a  new  Subpart  E  to  read  as  fotlowr 

Subpart  E— Nondiscrimination  on  ttM  Basis 
of  Age 

General 

Sec. 

18.501  Purpose. 

18.502  Applicatioo. 

18.503  Definitions. 

Standaida  for  Deteiminiag  Aga 
Discrimination 

18.511     Rules  against  age  diacriaunation. 


18.512  Definitions  of  "normal  operation" 
and  "statutory  objective." 

18.513  Exceptions  to  the  rules  against  age 
discrimination;  normal  operation  or 
statutory  objective  of  any  program  or 
activity. 

18.514  Exceptions  to  the  rules  against  age 
discrimination;  reasonable  factors  other 
than  age. 

18.515  Burden  of  proof. 

18.516  A^irmative  action  by  recipients. 

Responsibilitiaa  of  Vetarans  Adninistration 
Redpiants 

18.531  General  responsil>ilities. 

18.532  Notice  to  subrecipients. 

18.533  Assurance  of  compliance  and 
recipient  assessment  of  age  distinctions. 

18.534  Information  requirements. 

Inveetigadon,  CoDdHatioa,  and  Enforcement 
Procadures 

18.541  Compliance  reviews. 

18.542  Complaints. 
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Appendix  A — Statutory  Provisions  to  Whidi 
This  Subpart  Applies 

Appendix  B— List  of  Age  Distinctions 

Contained  in  Statutes  and  Regulations 
Governing  Federal  Financial  Assistance 
Programs  of  the  Veterans  Administration 
Authority:  Age  Discrimination  Act  of  1975. 

as  amended.  42  U.S.C  6101,  et  seq.;  45  CFR 

Part  90  (19791. 

Subpart  E— Nondlscrlnfilnattonx>n  ttie 
Basis  of  Age 

General 

S  18.501     PurpoM. 

The  purpose  of  these  regulations  is  to 
set  out  VA  (Veterans  Administration) 
policies  and  procedures  under  the  Age 
Discrimination  Act  of  1975  and  the 
govemmentwide  age  discrimination 
regulations  at  45  CFR  Part  90.  The  Act 
and  the  govemmentwide  regulations 
prohibit  discrimination  on  the  basis  of 
age  in  programs  or  activities  reccing 
Federal  financial  assistance.  The  Act 
and  the  govemmentwide  regulations 
permit  federally  assisted  programs  and 
activities,  and  recipients  of  Federal 
funds,  to  continue  to  use  age  distinctions 
and  factors  other  than  age  which  meet 
the  requirements  of  the  Act  and  its 
implementing  regulations. 

(42  U.S.C.  6101-0107) 

§18.502    Application. 

(a)  These  regulati<His  apply  to  any 
program  or  activity  receiving  Federal 


financial  assistance  provided  by  the  VA 
directly  or  through  another  recipient 
(b)  These  regulations  do  not  apply  to: 

(1)  An  age  distinction  contained  in 
that  part  of  a  Federal,  State,  or  local 
statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative  body 
which: 

(i)  Provides  any  benefits  or  assistance 
to  persons  based  on  age;  or 

(ii)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

[iii]  Describes  intended  beneficiaries 
or  target  groups  in  age-related  terms. 

(2)  Any  employment  practice  of  any 
employer,  employment  agency,  labor 
organization,  or  any  labor-management 
joint  apprenticeship  training  program. 
except  any  program  or  activity  receiving 
Federal  financial  assistance  for  public 
service  employment  under  the  )ob 
Training  Partnership  Act.  29  U.S.C  1501. 
et  seq. 

(42  U.S.C.  8101-8107) 

918.503    DeflNttona. 

As  used  in  these  regulations: 

(a)  "Act"  means  the  Age 
Discrimination  Act  of  1975,  as  amended 
(Title  III  of  Pub.  L  94-135,  42  U.S.C 
6101-6107.) 

(b)  "Action"  means  any  act  activity, 
policy,  rule,  standard,  or  method  of 
administration:  or  the  use  of  any  policy. 
rule,  standard,  or  method  of 
administration. 

(c)  "Administrator"  means  die 
Administrator  of  Veterans  Affairs  or 
designees. 

(d)  "Age"  meaiu  how  old  a  person  is. 
or  the  number  of  elapsed  years  from  the 
date  of  a  person's  birth. 

(e)  "Age  discrimination"  means 
unlawful  treatment  based  on  age. 

(f)  "Age  distinction"  means  any  action 
using  age  or  an  age-related  term. 

(g)  "Age-related  term"  means  a  word 
or  words  which  necessarily  imply  a 
particular  age  or  range  of  ages  (for 
example,  "children."  "adult"  "older 
persons,"  but  not  "student"). 

(h)  "Day"  means  calendar  day. 

(i)  "Federal  financial  assistance" 
means  any  grant  entitlement  loan, 
cooperative  agreement,  contract  (other 
than  a  procurement  contract  or  a 
contract  of  insurance  or  guaranty),  or 
any  other  arrangement  by  which  a 
Federal  agency  or  department  provides 
or  otherwise  makes  available  assistance 
in  the  form  of: 

(1)  Funds;  or 

(2)  Services  of  Federal  personnel;  or 

(3)  Real  and  personal  property  or  any 
interest  in  or  use  of  property,  including: 

(i)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration:  and 
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(ii)  Proceeds  horn  a  subsequent 
transfer  or  lease  of  property  if  the 
Federal  share  of  its  market  value  is  not 
returned  to  the  Federal  Government. 

(j)  "Recipient"  means  any  State  or  its 
political  subdivision,  any 
instrumentality  of  a  State  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended. 
direcUy  or  through  another  recipient. 
Recipient  includes  any  successor, 
assignee,  or  transferee,  but  excludes  the 
ultimate  beneficiary  of  the  assistance. 

(k)  "Subrecipient"  means  any  of  the 
entities  in  the  definition  of  "recipient"  to 
which  a  recipient  extends  or  passes  on 
Federal  financial  assistance.  A 
subrecipient  is  generally  regarded  as  a 
recipient  of  Federal  financial  assistance 
and  has  all  the  duties  of  a  recipient  in 
these  regulations. 

(1)  "United  States"  means  the  fifty 
States,  the  District  of  Coltunbia,  Puerto 
Rico,  the  Virgin  Islands,  the  Canal  Zone, 
the  Trust  Territories  of  the  Pacific 
Islands,  the  Northern  Marianas,  and  the 
territories  and  possessions  of  the  United 
States. 

(42  U.S.C  6101-6107) 

Standards  for  Determining  Age 
Diacrimination 

91*^11    Rutee  against  age  diecrtmination. 
The  rules  in  this  section  are  limited  by 
the  exceptions  contained  in  55  18.513 
and  18.514  of  these  regulations. 

(a)  General  rule.  No  person  in  the 
United  States  shall,  on  the  basis  of  age, 
be  excluded  from  participation  in.  be 
denied  the  benefits  of.  or  be  subjected  to 
discrimination  under,  any  program  or 
activity  receiving  Federal  financial 
assistance. 

(b)  Specific  rules.  A  recipient  may  not, 
in  any  program  or  activity  receiving 
Federal  financial  assistance,  direcUy  or 
through  contractual  licensing,  or  other 
arrangements,  use  age  distinctions  or 
take  any  other  actions  which  have  the  • 
effect,  on  the  basis  of  age,  of: 

(1)  Excluding  individuals  fi'om, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under, 
a  program  or  activity  receiving  Federal 
financial  assistance;  or 

(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance. 

(c)  The  specific  forms  of  age 
discrimination  listed  in  paragraph  (b)  of 
this  section  do  not  necessarily  constitute 
a  complete  list. 

(42  U.S.C.  6101-6107) 


518.512    Definitiona  of  "normal  operation" 
and  "statutory  ol4setlve." 

For  the  purpose  of  these  regulations, 
the  terms  "normal  operation"  and 
"statutory  objective"  shall  have  the 
following  meaning: 

(a)  "Normal  operation"  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 

(b)  "Statutory  objective"  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal  statute. 
State  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 

(42  U.S.C.  6101-6107) 

§18.513    Exceptions  to  ttte  rules  against 
age  disciimination:  nonnal  operation  or 
statutory  ot))ectlve  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an 
action,  otherwise  prohibited  by  5  18.511, 
if  the  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity.  An  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity,  if: 

(a)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics;  and 

(b)  The  other  characteristicfs)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity;  and 

(c)  The  other  characteristic(s)  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age;  and 

(d)  The  other  characteri8tic(s)  are 
impractical  to  measure  directly  on  an 
individual  basis. 

(42  U.S.C.  6101-6107) 

§18.514    Exceptions  to  th«  rules  against 
age  discrimination;  reasonable  factors 
ottter  tttan  age. 

A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  5  18.511 
which  is  based  on  a  factor  other  than 
age.  even  though  that  action  may  have  a 
disproportionate  effect  on  persons  of 
different  ages.  An  action  may  be  based 
on  a  factor  other  than  age  only  if  the 
factor  bears  a  direct  and  substantial 
relationship  to  the  normal  operation  of 
the  program  or  activity  or  to  the 
achievement  of  a  statutory  objective. 

(42  U.S.C.  6101-6107) 

§18.515    Burden  Of  proof . 

The  burden  of  proving  that  an  age 
distinction  or  other  action  falls  within 


the  exceptions  outlined  in  55  18.513  and 
18.514  is  on  the  recipient  of  Federal 
financial  assistance. 

(42  U.S.C.  6101-6107) 

518.516    Affirmative  action  by  recipients. 

Even  in  the  absence  of  a  finding  of 
discrimination,  a  recipient  may  take 
affirmative  action  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  in  the  recipient's 
program  or  activity  on  the  basis  of  age. 

(42  use.  6101-6107) 

Responsibilities  of  Veterems 
Administration  Recipients 

§  1 8.53 1    General  responslbUltles. 

Each  VA  recipient  must  ensure  that  its 
programs  and  activities  are  in 
compliance  with  the  Act  and  these 
regulations. 

(42  U.S.C.  6101-6107) 

§18.532    Notice  of  subreclpients. 

Where  a  recipient  passes  on  Federal 
financial  assistance  from  the  VA  to 
programs  and  activities  of  subreclpients, 
the  recipient  shall  provide  the 
subreclpients  written  notice  of  their 
obligations  under  the  Act  and  these 
regulations  with  respect  to  such 
programs  and  activities. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  2900-0400.) 
(42  U.S.C.  6101-6107) 

§  18.533    Assurance  of  compliance  and 
recipient  assessment  of  sge  distinctions. 

(a)  Each  recipient  of  Federal  financial 
assistance  from  the  VA  shall  sign  a 
written  assurance  as  specified  by  the 
Administrator  that  it  will  comply  with 
the  Act  and  these  regulations. 

(b)  Recipient  assessment  of  age 
distinctions.  (1)  As  part  of  a  compliance 
review  under  §  18.541  or  complaint 
investigation  under  5  18.544.  the 
Administrator  may  require  a  recipient 
employing  the  equivalent  of  15  of  more 
employees  to  complete  a  written  self- 
evaluation,  in  a  manner  specified  by  the 
responsible  agency  o^cial,  of  any  age 
distinction  imposed  in  its  programs  or 
activities  receiving  Federal  financial 
assistance  from  the  VA  to  assess  the 
recipient's  compliance  with  the  Act. 

(2)  Whenever  an  assessment  indicates 
a  violation  of  the  Act  or  these 
regulations,  the  recipient  shall  take 
corrective  action. 

(42  U.S.C.  6101-6107) 

9 18.534    Information  requirements. 

Each  recipient  shall: 

(a)  Make  available  upon  request  to 
the  VA  information  necessary  to 
determine  whether  the  recipient  is 
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complying  with  the  Act  and  these 
regulations. 

(b)  Permit  reasonable  access  by  the 
VA  to  the  books,  records,  accounts,  and 
other  recipient  facilities  and  sources  of 
information  to  the  extent  necessary  to 
determine  whether  the  recipient  is  in 
compliance  with  the  Act  and  these 
regulations. 

(42  U.S.C.  6101-6107) 

Investigation,  Conciliation  and 
Enforcement  Procedures 

§  18.541    Compliance  reviews. 

(a)  The  VA  may  conduct  compliance 
reviews  and  preaward  reviews  of 
recipients  or  use  other  similar 
procedures  that  will  permit  it  to 
investigate  and  correct  violations  of  the 
Act  and  these  regulations.  The  VA  may 
conduct  these  reviews  even  in  the 
absence  of  a  complaint  against  a 
recipient.  The  review  may  be  as 
comprehensive  as  necessary  to 
determine  whether  a  violation  of  these 
regulations  has  occurred. 

(b)  If  a  compliance  review  or 
preaward  review  indicates  a  violation  of 
the  Act  or  these  regulations,  the  VA  will 
attempt  to  achieve  voluntary 
compliance  with  the  Act.  If  voluntary 
compliance  cannot  be  achieved,  the  VA 
may  institute  enforcement  proceedings 
as  described  in  S  18.546. 

(42  U.S.C.  6101-6107) 

§18.542    Complaints. 

(a)  Any  person,  individually  or  as  a 
member  of  a  class  or  on  behalf  of  others, 
may  file  a  complaint  with  the  VA 
alleging  discrimination  prohibited  by  the 
Act  or  these  regulations  based  on  an 
action  occurring  on  or  after  July  1, 1979. 
A  complainant  shall  file  a  complaint 
within  180  days  from  the  date  the 
complainant  first  had  knowledge  of  the 
alleged  act  of  discrimination.  However, 
for  good  cause  shown,  the  VA  may 
extend  this  time  limit.  Complaints  may 
be  submitted  to  the  Director,  Office  of 
Equal  Opportunity  (006B),  Veterans 
Administration,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420. 

(b)  The  VA  will  attempt  to  facilitate 
the  filing  of  complaints  wherever 
possible,  including  taking  the  following 
measures: 

(1)  Acknov/ledging  receipt  and 
acceptance  of  a  complaint  in  writing. 

(2)  Accepting  as  a  sufficient 
complaint,  any  written  statement  which 
identifies  the  parties  involved  and  the 
date  the  complainant  first  had 
knowledge  of  the  alleged  violation, 
describes  generally  the  action  or 
practice  complained  of.  and  is  signed  by 
the  complainant. 


(3)  Freely  permitting  a  complainant  to 
add  information  to  the  complaint  to 
meet  the  requirements  of  a  sufficient 
complaint. 

(4)  Widely  disseminating  information 
regarding  the  obligations  of  recipients 
under  the  Act  and  these  regulations. 

(5)  Notifying  the  complainant  and  the 
recipient  of  their  rights  and  obligations 
under  the  complaint  procedure, 
including  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure. 

(6)  Notifying  the  complainant  and  the 
recipient  (or  their  representatives]  of 
their  right  to  contact  the  VA  for 
information  and  assistance  regarding 
the  complaint  resolution  process. 

(c)  The  VA  will  refer  a  complaint  of 
discrimination  based  on  age  to  another 
appropriate  Federal  agency  when  the 
complaint  is  outside  the  jurisdiction  of 
the  VA.  The  VA  will  notify  the 
complainant  in  writing  that  the 
complaint  has  been  referred;  explain  the 
reason  why  the  complaint  is  not  within 
the  jurisdiction  of  the  VA;  and  give  the 
complainant  the  name,  agency,  and 
address  of  the  official  to  whom  the 
complaint  was  referred. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2900-0401). 
(42  U.S.C.  6101-6107) 

§18.543    Mediation. 

(a)  Referral  of  complaints  for 
mediation.  The  VA  will  refer  to  the 
Federal  Mediation  and  Conciliation 
Service  all  complaints  that: 

(1)  Fall  within  the  jurisdiction  of  the 
Act  and  these  regulations;  and 

(2)  Contain  all  information  necessary 
for  further  processing. 

(b)  Both  the  complainant  and  the 
recipient  shall  participate  in  the 
mediation  process  to  the  extent 
necessary  to  reach  an  agreement  or 
make  an  informed  judgment  that  an 
agreement  is  not  possible.  However,  the 
recipient  and  the  complainant  need  not 
meet  with  the  mediator  at  the  same 
time. 

(c)  If  the  complainant  and  the 
recipient  reach  an  agreement,  the 
mediator  shall  prepare  a  written 
statement  of  the  agreement  and  have  the 
complainant  and  the  recipient  sign  it. 
The  mediator  shall  send  a  copy  of  the 
agreement  to  the  VA.  The  VA  will  take 
no  further  action  on  the  complaint 
unless  the  complainant  or  the  recipient 
fails  to  comply  with  the  agreement. 

(d)  The  mediator  shall  protect  the 
confidentiality  of  all  information 
obtained  in  the  course  of  the  mediation 
process.  No  mediator  shall  testify  in  any 
adjunctive  proceeding,  produce  any 
document,  or  otherwise  disclose  any 
information  obtained  in  the  course  of 


the  mediation  process  without  prior 
approval  of  the  head  ol  the  mediation 
agency. 

(e)  The  VA  wiU  use  the  mediation 
process  for  a  maximum  of  60  days  after 
the  responsible  agency  official  receives 
a  complaint. 

(f)  Mediation  ends  if: 

(1]  60  days  elapse  from  the  time  die 
responsible  agency  official  receives  the 
complaint;  or 

(2)  Prior  to  the  end  of  that  ao-day 
period,  an  agreement  is  reached:  or 

(3)  Prior  to  the  end  of  that  60-day 
period,  the  mediator  determines  that  an 
agreement  cannot  be  reached. 

(g)  The  mediator  shall  return 
unresolved  complaints  to  the  VA. 

(42  U.S.C.  6101-6107) 

§18.544    Investigation. 

(a)  Informal  investigation.  (1)  The  VA 
will  investigate  complaints  that  are 
reopened  because  of  a  violation  of  a 
mediation  agreement 

(2)  As  part  of  the  initial  investigation 
the  VA  will  use  informal  fact  finding 
methods,  including  joint  or  separate 
discussions  with  tihe  complainant  and 
recipient  to  establish  the  facts  and,  if 
possible,  settle  the  complaint  on  terms 
that  are  mutually  agreeable  to  the 
parties.  The  VA  may  seek  the  assistance 
of  any  involved  State  program  agency. 

(3)  The  VA  will  put  any  agreement  in 
writing  and  have  it  signed  by  the  parties 
and  an  authorized  official  from  the  VA. 

(4)  The  settlement  shall  not  affect  the 
operation  of  any  other  enforcement 
effort  of  the  VA,  including  compliance 
reviews  and  investigation  of  other 
complaints  which  may  involve  the 
recipient. 

(5)  A  setdement  need  not  contain  an 
admission  of  discrimination  or  other 
wrongdoing  by  the  recipient  nor  should 
it  be  considered  a  finding  of 
discrimination  against  the  recipient 

(b)  Formal  investigation.  If  the  VA 
cannot  resolve  the  complaint  through 
informal  investigation,  it  will  begin  to 
develop  formal  findings  through  further 
investigation  of  the  complaint  If  the 
investigation  indicates  a  violation  of 
these  regulations,  the  VA  will  attempt  to 
obtain  voluntary  compliance.  If 
volimtary  comphance  cannot  l>e 
achieved,  the  VA  may  institute 
enforcement  proceedings  as  described  in 
§  18.546. 

(42  U.S.C.  6101-6107) 

§18.545    ProMtmion  against  mtlnitdation 
or  retaliation. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 
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(a)  Attempts  to  assert  a  right 
protected  by  the  Act  or  these 
regulations;  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing,  or  other  part  of 
the  VA'a  investigation,  conciliation,  and 
enforcement  process. 

(42  U.S.C.  6101-6107) 

§  1(346    Compianf  proc«<hir*. 

(a)  The  VA  may  enforce  the  Act  and 
these  regulations  through: 

(1)  Termination  of  Federal  financial 
assistance  from  the  VA  with  respect  to  a 
recipient's  program  or  activity  that  has 
violated,  the  Act  or  these  regulations. 
The  determination  of  the  recipient's 
violation  may  be  made  only  after  a 
recipient  has  had  an  opportunity  for  a 
hearing  on  the  record  before  an 
administrative  law  judge.  Therefore, 
cases  which  are  settled  in  mediation,  or 
prior  to  a  hearing,  will  not  involve 
termination  of  a  recipient's  Federal 
Hnancial  assistance  from  the  VA. 

(2)  Any  other  means  authorized  by 
law  including  but  not  limited  to: 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligations 
of  the  recipient  created  by  the  Act  or 
these  regulations. 

(ii)  Use  of  any  requirement  of  or 
referral  to  any  Federal  State,  or  local 
government  agency  that  will  have  the 
effect  of  correcting  a  violation  of  the  Act 
or  these  regulations. 

(b)  The  VA  will  limit  any  termination 
under  paragraph  (a)(1)  of  this  section  to 
the  particular  program  or  activity  or  part 
of  such  program  and  activity  of  a 
recipient  that  the  VA  finds  to  be  in 
violation  of  the  Act  or  these  regulations. 
The  VA  will  not  base  any  part  of  a 
termination  on  a  Bnding  with  respect  to 
any  program  or  activity  of  the  recipient 
which  does  not  receive  Federal  Hnancial 
assistance  from  the  VA. 

(c)  The  VA  will  take  no  action  under 
paragraph  (a)  of  this  section  until: 

(1)  The  Administrator  has  advised  the 
recipient  of  its  failure  to  comply  with  the 
Act  and  these  regulations  and  has 
determined  that  volimtary  compliance 
cannot  be  obtained. 

(2)  Thirty  days  have  elapsed  after  the 
Administrator  has  sent  a  written  report 
of  the  circumstances  and  grounds  of  the 
action  to  the  committees  of  the  Congress 
having  legislative  jurisdiction  over  the 
Federal  program  or  activity  involved. 
The  Administrator  will  file  a  report 
whenever  any  action  is  taken  under 
paragraph  (a)  of  this  section. 

(d)  The  VA  also  may  defer  granting 
new  Federal  financial  assistance  from 
the  VA  to  a  recipient  when  a  hearing 
under  paragraph  (a)(1)  of  this  section  is 
initiated. 


(1)  New  Federal  financial  assistance 
from  the  VA  includes  all  assistance  for 
which  the  VA  requires  an  application  or 
approval,  including  renewal  or 
continuation  of  existing  activities,  or 
authorization  of  new  activities  diiring 
the  deferral  period.  New  Federal 
financial  assistance  from  the  VA  does 
not  include  increases  in  funding 
resulting  solely  from  a  change  in  the 
formula  or  method  of  computing  awards, 
nor  does  it  include  assistance  approved 
prior  to  the  beginning  of  a  hearing  under 
paragraph  {a)(l)  of  this  section. 

(2)  The  VA  will  not  begin  a  deferral 
until  the  recipient  has  received  a  notice 
of  an  opportunity  for  a  hearing  under 
paragraph  (a)(1)  of  this  section.  The  VA 
will  not  continue  a  deferral  for  more 
than  60  days  unless  a  hearing  has  begun 
within  that  time  or  the  time  for 
beginning  the  hearing  has  been 
extended  by  mutual  consent  of  the 
recipient  and  the  Administrator.  The  VA 
will  not  continue  a  deferral  for  more 
than  30  days  after  the  close  of  the 
hearing,  unless  the  hearing  results  in  a 
finding  against  the  recipient. 

(42  U.S.C.  6101-6107) 

§18.SI7    HMrtngs.  deetoions,  post- 
termination  proc— dingi. 

Certain  VA  procedural  provisions 
applicable  to  Title  VI  of  the  Civil  Rights 
Act  of  1964  apply  to  the  VA  enforcement 
of  these  regulations.  They  are  found  at 
§§  18.9  through  18.11  and  Part  18b  of  this 
tide. 

(42  U.S.C.  6101-1607) 

§  1S.5481    RMMdial  action  by  redptonL 
Where  the  VA  finds  that  a  recipient 
has  discriminated  on  the  basis  of  age. 
the  recipient  shall  take  any  remedial 
action  that  the  VA  may  require  to 
overcome  the  effects  of  the 
discrimination.  If  another  recipient 
exercises  control  over  the  recipient  that 
has  discriminated,  the  VA  may  require 
both  recipients  to  take  remedial  action. 
(42  U.S.C.  6101-1607) 

§18.549    Altvmat*  fund*  disbursal 
procedura. 

(a)  When  the  VA  withholds  hmds 
from  a  recipient  under  these  regidations. 
the  Administrator  may  disburse  the 
withheld  funds  direcUy  to  an  alternate 
recipient  any  pubUc  or  non-profit 
private  organization  or  agency,  or  State 
or  political  subdivision  of  the  State. 

(b)  The  Administrator  will  require  any 
alternate  recipient  to  demonstrate; 

(1)  The  ability  to  comply  with  these 
regulations;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  Federal  statute  authorizing  the 
program  or  activity. 


(42  U.S.C  6101-1607) 

§16.560    Extwustlon  Of  admlntotrattvo 


(a)  A  complainant  may  file  a  civil 
action  following  the  exhaustion  of 
administrative  remedies  under  the  Act. 
Administrative  remedies  are  exhausted 
if: 

(1)  180  days  have  elapsed  since  the 
complainant  filed  the  complaint  and  the 
VA  has  made  no  finding  with  regard  to 
the  complaint;  or 

(2)  The  VA  issues  any  finding  in  favor 
of  the  recipient. 

(b)  If  the  VA  fails  to  make  a  finding 
within  180  days  or  issues  a  finding  in 
favor  of  the  recipient,  the  VA  will: 

(1)  Promptiy  advise  the  complainant 
of  this  fact;  and 

(2)  Advise  the  complainant  of  his  or 
her  right  to  bring  a  civil  action  for 
injunctive  relief,  and 

(3)  Inform  the  complainant  that: 

(i)  The  complainant  may  bring  a  civil 
action  only  in  a  United  States  district 
court  for  the  district  in  which  the 
recipient  is  found  or  transacts  business; 

(ii)  A  complainant  prevailing  in  a  civil 
action  has  the  right  to  be  awarded  the 
costs  of  the  action,  including  reasonable 
attorney's  fees,  but  the  complainant 
must  demand  these  costs  in  the 
complaint; 

(iii)  Before  commencing  the  action,  the 
complainant  shall  give  30  days  notice  by 
registered  mail  to  the  Administrator,  the 
Attorney  General  of  the  United  States, 
and  the  recipient; 

(iv)  The  notice  must  state:  the  alleged 
violation  of  the  Act;  the  relief  requested: 
the  court  in  which  the  complainant  is 
bringing  the  action;  and.  whether  or  not 
attorney's  fees  are  demanded  in  the 
event  the  complainant  prevails;  and 

(v)  The  complainant  may  not  bring 
action  if  the  same  alleged  violations  of 
the  Act  by  the  same  recipient  is  the 
subject  of  a  pending  action  in  any  court 
of  the  United  States. 

(42  U.S.C.  6101-«107) 

Appendix  A  to  Subpart  E — Statutory 
Provisions  to  Which  This  Subpart  Applies 

1.  Approval  of  educational  institutions  (38 
U.S.C  104). 

2.  Space  and  office  facilities  for 
representatives  of  State  employment  services 
(3B  U.S.C.  244(1)). 

3.  Medical  care  for  survivors  and 
dependents  of  certain  veterans  (38  U.S.C. 
613). 

4.  Transfers  for  nursing  home  care;  adult 
day  health  care  (38  U.S.C.  620). 

5.  Treatment  and  rehabilitation  fot  alcohol 
or  drug  dependence  or  abuse  disabilities  (38 
U.S.C.  620A). 

6.  Payments  to  State  Homes  (38  U.S.C.  641- 
643). 


JMI 
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7.  Aid  to  States  for  establishment, 
expansion,  and  improvement  of  veterans' 
cemeteries  (38  U.S.C.  1008). 

8.  Vocational  Rehabilitation:  Post-Vietnam 
Era  Veterans'  Educational  Assistance; 
Survivors'  and  Dependents'  Educational 
Assistance;  and  Administration  of 
Educational  Benefits  (38  U.S.C.  Chapters  31. 
32,  34.  35  and  36  respectively). 

9.  Space  and  office  facilities  for 
representatives  of  recognized  national 
organizations  (38  U.S.C.  3402(a)(2)). 

10.  Veterans'  Administration  Health 
Professional  Scholarship  Program  (38  U.S.C. 
4141-4146). 

11.  State  Home  Facilities  for  Furnishing 
Domiciliary,  Nursing  Home  and  Hospital 
Care  (38  U.S.C.  5031-5037). 

12.  Sharing  of  Medical  Facilities, 
Equipment  and  Information  (38  U.S.C.  5051- 
5057). 

13.  Assistance  in  Establishing  New  State 
Medical  Schools;  Grants  to  Affiliated  Medical 


Schools;  Assistance  to  Health  Manpower 
Training  Institutions  (38  U.S.C.  Chapter  82). 

14  Emergency  Veterans'  Job  Training  (Pub. 
L  98-77.  97  Stat  443-452). 

Appendix  B  to  Subpart  E — List  of  Age 
Distinctioiu  Contained  in  Statutes  and 
Regulations  Goveining  Federal  Financial 
Assistance  Programs  of  the  Veterans 
Administration 

Section  90.31(f)  of  the  govemmentwide 
regulations  (45  CFR  Part  90)  requires  each 
Federal  agency  to  publish  an  appendix  to  its 
final  regulations  containing  a  list  of  age 
distinctions  in  Federal  statutes  and 
regulations  affecting  financial  assistance 
administered  by  the  agency.  This  appendix  is 
VA's  list  of  age  distinctions  contained  in 
Federal  statutes  and  VA  regulations  which: 

(1)  Provide  benefits  or  assistance  to 
persons  based  upon  age;  or 

(2)  Establish  criteria  for  participation  in 
age-related  terms;  or 


(3)  Describe  intended  beneficiaries  or 
target  groups  in  age-related  terms. 

Appendix  B  deals  only  with  VA's  programs 
of  financial  assistance  covered  by  the  Age 
Discrimination  Act  It  does  not  list  age 
distinctions  used  by  the  VA  in  its  direct 
assistance  programs,  such  as  veterans' 
compensation.  Also,  this  appendix  contains 
only  age  distinctions  in  Federal  statutes  and 
VA  regulations  in  effect  on  January  1. 1985. 

This  appendix  has  two  sections:  A  list  of 
age  distinctions  in  Federal  statutes,  and  a  list 
of  age  distinctions  in  VA  regulations.  The 
first  column  contains  the  name  of  the 
program:  the  second  column  has  the  statute 
name  and  U.S.  Code  citation  for  statutes,  or 
the  regulation  name  and  Code  of  Federal 
Regulations  citation  for  regulations:  the  third 
column  contains  the  section  number  of  the 
statute  or  regulation  and  the  description  of 
the  age  distinction:  and  the  fourth  column 
cites  the  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program(8) 
affected  where  it  is  available. 


Age  Distinctions  in  Statutes  Governing  Federal  Financial  Assistance  Programs  of  the  Veterans  Administratiom 


Progfsm 


V««*ran*'  Beoeflts.. 


Approval  of  Education^  Institutions .. 


CMtan  Health  snd  Medical  Program  of  the  Veter- 
ans Administration  (CHAMPA). 


VA  Hospital,  Domiciliary  or  Nursing  Home  Care.. 


Post-Vietnam  Era  Veterans'  Educational  Assist- 
ance. 


Statute 


Section  101  of  the 
Veterans'  Benefits 
Act  of  1957.  as 
amended:  38  U.S.C. 
101. 


Section  104  of  the 
Veterans'  Benefits 
Act  of  1957,  a* 
amended.  38  U.S.C. 
104. 


Section  103(b)  of  the 
Veterans  Health  Care 
Expansion  Act  of 
1973.  as  amended; 
38  use.  613. 


Section  510  of  the 

Veterana'  Benefits 

Act  of  1957. 

amended:  38  U.S.C. 

610. 
Poet  Vietnam  Era 

Veterans'  Educational 

Act  of  1977,  as 

amended;  U.S.C. 

Chapter  3^ 


Section  and  Age  DiattiUimi 


Section  10l(4KA)  defines  the  term  "child"  for  the  purposes  of  We  38.  US C.  (aaoapl  tar  ct^nar  1* 

and  section  5202(b)  of  title  38)  as  "a  person  wtw  is  unmarried  and— (0  who  Is  under  ihe  age  ol 
eighteen  yeers;  (ii)  »»ho.  before  attamiog  the  age  of  eighteen  years,  became  peiiiiaiieisty  xcapaMa 
of  self-suppoft  or  (iii)  who.  after  aRaining  Ihe  age  of  eighteen  years  and  unH  coniptelion  ol 
educabon  or  Gaining  (but  not  after  attaining  the  age  of  twenty-three  years),  is  pwaumg  a  oowas  of 
instruction  at  an  approved  educational  inslitulioa  and  wfw  is  a  legismata  child,  a  leg^  adoplad 
chiU,  a  stepchiU  wfw  is  a  memtMr  of  a  wHeran's  »jsefx>kl  or  was  a  member  al  Sw  larw  of  tie 
veteran's  deeth.  or  an  Illegitimate  child  but,  as  to  ttie  aJteged  fatlw.  orriy  if  acknowledged  «i  «nl>v 
signed  by  him.  or  if  he  has  been  judicially  ordered  to  contribute  to  the  cniWs  m^xxri  or  f«s  bean, 
before  h«  death,  judiciaUy  decreed  to  be  the  father  of  such  child,  or  if  he  is  othorwae  shdwn  by 
evidence  statisfactory  to  the  Administrator  to  be  the  father  or  such  chid    . 

Section  101(4KB)  provides  that  for  the  purposes  of  section  101(4)(A)  of  ttOe  38.  in  the  case  of  an 
adoption  under  tfie  laws  of  any  jurisdiction  otfwr  tfun  a  Stale,  a  person  raaxing  outside  any  o*  •• 
States  Shan  not  be  considered  a  legally  adopted  child  of  a  valaran  diving  the  iletinta  of  tat 
veteran,  unleaa,  among  other  ttungs.  such  a  pers3n  was  less  than  eighteen  years  of  ^a  at  Iw 
lime  of  the  adoplion. 

Section  104(a)  auttiorizes  the  Admin:strator  to  approve  or  disapprove  an  educatenal  nstRulian  lor 
the  purpose  of  determining  whether  or  not  benefits  are  payatita  widar  SOe  38.  U.S.C.  (awapl 
chapter  1 5  of  title  38)  for  a  child  over  the  age  of  ai[^laan  yaan  and  under  tie  ^s  of  twsnlH>Ma 
years  who  la  attending  a  school,  college,  academy,  seminary,  techiScal  iiislitutiuii.  wvvarsily,  or 
other  educational  institutiorv 

Section  104(b)  provides  that  tie  Administrator  may  not  approve  an  educational  instituliort  i«idar 
section  104  of  title  38,  unless  the  institution  has  agreed  to  report  the  termination  of  attendance  of 
any  cfuld  If  the  educational  institution  fails  to  report  any  such  termination  promptly,  the  approval  of 
the  Administrator  sfwll  be  withdrawn. 

Section  613(a)  authorizes  the  Administrator  to  provide  medical  care  to:  "(1)  the  spouse  or  chid  of  a 
veteran  wfw  has  a  total  disat)ility,  permanent  in  netve.  resuWng  from  a  tntouMmaciai 
disability.  (2)  the  surviving  spouse  or  child  of  a  veteran  who  (A)  (tad  as  a  raauR  of  a  aaivioa- 
connected  disabiirt/.  a  (B)  at  the  ti.-ne  of  death  had  a  total  disability  permaneni  m  nature,  raadtng 
from  a  sarvice<onnected  disabMty,  and  (3)  the  surviving  spouse  or  OM  of  a  person  who  ded  In 
tfw  active  military,  naval,  or  air  service  in  the  kre  of  di^  aixl  not  due  to  such  person's  own 
misconduct  who  are  not  otherwise  eligUe  for  medKal  care  under  chapter  56  of  fiSe  10.  U.S.a 
(CHAMPUS). 

Section  613(c)  provides  that  for  the  purpoaes  of  this  program,  "a  child  betvieen  tw  agaa  of  ai^Man 
and  twenty-three  (1)  who  Is  eligeiie  for  benefits  under  subsection  (a)  of  this  sectiorv  (2)  who  is 
pursuing  a  full-time  course  of  instruction  al  an  educaliorial  insbtubon.  apprt>ved  under  chapter  36 
of  thia  btle,  and  (3)  who  while  pursuing  such  course  of  insttuOoa  inors  a  dkabtng  Mnaaa  or 
in|ury  .  .  .  wtiich  reaults  in  such  child's  inabiHIy  to  continue  or  reeume  such  chid's  cfwaen  pragram 
of  education  .  .  .  shall  remain  aiigWe  tor  benefits  under  this  section  until  the  end  of  the  sn-mofth 
period  beginning  on  the  data  the  disability  is  removed,  the  end  of  the  two-year  penod  beginning  on 
the  date  of  the  onset  of  the  disabHily,  or  the  twenty-third  birthday  of  the  child,  wtschever  ooom 
first". 

Section  610  authorizes  the  Administrstor,  wfthin  the  limits  of  VA  fadliliaa,  to  luniah  hoapSal  c«a  or 
nursing  home  care.  Among  the  persons  eligtile  for  such  cars  are  »olBrans  witi  a  nonaaivloa- 
connected  disabKty  H  they  are  sixty-five  years  of  age  or  older. 


Section  1601  states  that  the  purpose  of  chapter  32  of  title  38.  U.S.C.  la:  "(1)  to 
aassistanca  to  ttiose  men  and  women  wfw  enter  the  Armed  Forces  after 
to  assist  young  men  snd  women  in  obtaining  an  education  they  rnghl  not 
afford,  and  (3)  to  prorrrate  and  assist  ttie  all  volunteer  rnMaty  program  of  tie 
attracting  qualified  men  and  women  to  serve  in  ttie  Armed  Forces". 


31.  197S.  <2) 
be  aUe  to 


CFDA 


64  009 


64  009 
64  010 
64i>1S 
64.016 

64  120 
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Aqe  OiSTiNcnoNS  w  Statutes  Governing  Federal  Financml  Assistance  Programs  of  the  Veterans  Administration — Centkiuad 


StatviM 


Sacton  and  Ag«  Ditlinction 


CFDA 


Section  2  o)  tha 


nax»iitmem 

BanaMs  AcKX  1966. 
amanded;  38  U.aC 
Chapter  34. 


Sowxora'  and  OapandaMi'  Eduaakonal 


MarOiphans' 
Educabonal 
Assiatanca  Ad  ot 
1866.  at  afnandad: 

ae  a&c.  chi«iwr  as. 


Section  1661  ftataa  Siat  the  education  pfograni  created  by  ttiit  chafer  ia  lor  the  ptapoaa  at  '  .  .  . 
(1)  arOandng  and  mateig  more  attractive  tarvice  in  ttie  Armed  Feroaa  Qt  »m  UnMad  Slalaa.  (2) 
axtandbtg  the  banaMa  of  hiyhai  aducaton  to  Qualifiad  and  daaamaiQ  young  panona  wito  mght  not 
othanMaa  be  aUa  to  afford  sud)  an  aducaaon.  (3)  providing  vocalioaal  laaiJInaHiiaiil  and  reatonng 
toat  adueakonal  epponunMlea  lo  thoea  aarvica  man  and  woman  urtioaa  raw  an  have  been 
inlamjplad  or  knpadad  by  raaaon  ot  active  duty  after  Jarwary  31.  1956,  and  (4)  aiding  such 
panona  in  attaining  the  vocalionil  and  aducatxx^al  tutus  wtuch  ttiey  mlgM  nomiity  have  a«irad 
to  and  oblained  had  they  not  aarved  their  country" 

Sadion  1682(b)  autKxnaa  the  Aiimnistrator  to  pay  to  an  aligible  veteran  racakring  tutorial 
awlilaiHB  purauanl  to  aacUon  1682(a)  o«  tha  chapter,  the  coat  of  such  Mortal  aaalitanca.  lubted 
ts  eartUn  knUa,  upon  carMcaHon  by  the  aducator^al  institutKX>  that  "  (2)  the  tutor  choaan  to 
partom  audi  Mamam  a  a  qualiftad  and  la  not  (he  ehgMe  valaran't  parent,  apouaa.  cfaU  (wtwttier 
or  not  mamad  or  over  eighteen  years  ot  age),  brother,  or  aJatar  and  (3)  the  chargaa  tor  audi 
assistance  do  not  exceed  the  customary  charges  lor  such  tutorial  aaatstance". 

Section  1700  slalaa  that  "the  educaaonal  program  establMhed  by  this  chapter  is  lor  tha  purpose  of 
I  provMtng  oppoflunifeaa  lor  aducakon  to  diMren  wtiose  arliifalwn  would  olhanirtaa  be  ntpadad  or 
inlamiptad  by  raaaon  of  the  itsahWy  or  death  of  a  parent  Irora  a  ditisti  or  injury  mcurrad  or 
aggravated  m  Vie  Armed  Forces  alter  tha  beginning  of  the  Spanish-Amartcan  War.  and  lor  the 
purpoee  ol  aidtog  such  diUran  in  attaining  the  educational  status  which  they  inght  haiM  aiplrsd 
to  and  aSainad  btit  tor  tha  disatillity  or  death  of  such  parent  Tha  Congraas  lur^iar  dadvas  thad 
the  educaaonal  program  emended  lo  the  surviving  speuaas  ol  oeMrana  who  dM  ol  sarvloe- 
connaciad  total  dwabHtias  and  to  spouses  of  veterans  with  a  aarvicvxonnaciad  tottf  dhabilty 
pamianant  in  nakira  la  lor  ttw  purpoae  ol  aaaiating  them  m  preparing  to  support  themselves  and 
•wr  lanlliaa  at  a  atandard  ol  Mng  level  which  the  votatan.  but  tor  the  nataran's  daaMt  or  aanloe 
dnabiWy.  could  haM  enpacted  to  prowida  lor  the  veteran's  lemily" 

Section  1701  defines  the  term  "eligible  parson"  as:  "(A)  a  child  of  a  parson  whoHO  dM  ol  a 
sarvice<onnaclad  daability.  Oi)  has  a  total  dMabiWy  parmanant  in  nature  raauMng  from  a  service- 
oonneded  diaabil^.  or  who  died  wh*e  a  aitlHIHj  ao  evalualad  waa  m  Siiiatsnci  or  pH)  at  the  time 
of  application  tor  tjaiiefus  under  this  cfiapter  le  a  member  of  the  Armed  Forces  serving  on  active 
duty  tisted.  pursuant  to  section  556  of  title  37  [U  SC  ]  and  ragulaUona  issued  thereunder,  by  the 
Secretary  concerned  m  one  or  more  of  the  totowmg  categories  .  .  lor  a  total  of  ninety  days:  (A) 
miaaing  in  action,  (B)  captured  in  hne  of  duty  by  a  hoatiie  force,  or  (C)  forcibly  detained  or  interned 
in  line  of  duly  by  a  loravi  government  or  power.  ."  Subperagraph  (sHZ)  of  this  secaon 
provides  that  Ihe  term  "chid"  ndudes  indMduals  who  are  married  aod  individuals  who  are  above 
theagaol  n»ar%ltiree  years. 

Sectien  1712  aslabiahas  peitods  of  atgfbMy  Prondat  that  the  educational  program  to  which  an 
aligible  cMU  wIMn  the  meaning  of  this  chiw>ter  is  antltled  to  may  be  afforded.  ".  .  .  during  the 
period  beginriing  on  the  parson  s  eighteemh  birttxlay.  or  on  the  successful  completion  ol  the 
person's  secondary  schooling,  wtuctiever  first  occurs  and  ending  on  the  person's  twenty-sixth 
bathday.  aacepi  that — (1)  if  the  person  is  above  ttw  age  of  compulsory  school  attendance  under 
applinatile  StaW  law.  and  the  Administrator  determines  that  the  person's  beet  interests  wnll  be 
senwd  thereby,  auch  period  may  bsgm  before  the  person's  eighteaiilh  birthday;  (2)  if  the  person 
has  a  mental  or  physical  harxtcap.  and  the  person's  best  mleraali  aiV  be  served  by  pursuing 
a  program  ol  spiKial  restorative  training  or  a  specialized  courae  ol  vocationai  framing  approved 
under  secHon  1736  of  tha  tiMe.  such  period  may  begm  before  the  person's  fourteenth  birthday:  (3) 
if  the  Adrnniatcator  Inds  that  the  parent  from  whom  eligibility  «  derived  has  a  service-connected 
total  diaabiily  pacmaiient  m  nature,  or  if  the  death  ol  the  parent  from  whom  eMgAiWy  a  derived 
occurs,  aflar  the  eligible  peraon's  eighteenth  birthday  but  before  the  person's  twenty-socth  birthday, 
than  (unlssi  paragraph  (4)  applies)  such  period  shall  end  8  years  after,  whichevar  dale  last  occurs: 
(A)  the  data  on  which  the  Administrator  trat  inds  that  ttie  parent  from'  wtiom  eligibility  is  derrved 
has  a  sarvK»connected  total  disability  permanent  in  natura.  or  (B)  tha  date  ol  death  ol  the  parent 
Inxn  whem  eligibility  »  derived.  (4)  if  tha  person  serves  on  duly  with  the  Armed  Forces  as  an 
eigible  peraon  after  ttie  person's  eighteenth  birthday  but  before  the  person's  twenty-sixth  birthday, 
ttien  such  psitod  shall'  end  8  years  after  the  person  s  first  discharge  c  ral«ase  from  such  duty  witti 
the  Armed  Forces  m  no  event  shall  such  period  be  extended  tieyond  the  peraon's  thirty-first 

bethday  by  reason  of  this  paragraph;  and  (5)(A)  if  the  person  becomes  eligible  by  reason  of  the 
the  provisions  ol  secten  170l(a)(l)(AK'ii)  of  this  title  after  the  person's  eighteenth  birthday  but 
before  tha  peraon's  twanty-saith  birthday,  than  (unless  clause  (4)  of  ttvs  secaon  applies)  such 
period  shall  end  eight  years  after  ttie  date  on  which  ttie  person  becomes  sligMe  by  raaaon  ol 
such  provisions,  but  m  no  event  shall  sixrh  period  be  extended  beyond  the  person's  thirty-first 
baViday  by  raaaon  of  this  clause. 

Section  1713  provides  that  the  parent  or  guardtan  of  a  person  or  the  eligible  peraon  (H  such  person 
has  attained  legal  maiorHy)  lor  nvhom  ttie  educabonal  assistanoa  ia  sought  under  chapter  35  shaH 
submit  an  appication  to  the  Admnstrator.  which  shal  be  in  such  form  and  contain  such 
inlormation  as  the  Administrator  shall  prescribe. 

Section  1762  provides  that  ttm  OHnmencement  of  a  program  of  education  or  special  restorative 
training  under  chapter  35  shall  be  a  bar,  "(1)  to  st<>sequent  paymarttt  of  compensation, 
ilependency  and  indemnity  compensation,  or  pension  based  on  a  death  ol  a  parent  lo  an  eligible 
person  over  the  age  of  eighteen  by  reason  of  pursuing  a  course  in  an  educational  institution,  or  (2) 
to  increased  rates,  or  additional  anvxints  of  compensation,  dependency  and  indemnity  compensa- 
tion, or  panaon  bacauaa  ol  such  a  person  whether  eligibiltty  is  based  upon  the  death  or  upon  the 
total  permanent  fiaahMly  of  the  parent". 

Section  1763  siataa  that  "The  Administrator  shall  notify  the  parent  or  guardian  ol  acKh  eligMe 
person  as  defined  in  section  1701(a)(1)(A)  of  this  titte  of  the  educational  assistance  available  to 
auch  peraon  mder  diapter  35  Such  notftcation  shall  be  provided  not  later  then  the  month  in 
«Mch  auch  ekgble  person  attains  such  peraon's  thirteenth  birthday  or  as  soon  thereafter  aa 
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Program 


Suvtvoct'  sid 
Assistwtca. 


n«gijtalian 


AdludksMcm  (38  CFR  Part  3).. 


OapaidarM'  Educational    M|udicailon  (38  CFR  PMt  3).. 


VA  HoipHal.  Oomidltwy  or  Nursmg 
Car*. 


Sutwtwors'  and  DapandertTs  Educatorwl 
Assistsnt  Under  38  U  S  C  Chapiar  35 
(38  CFR  Part  21,  Subpart  C) 


Ackmnniratkin  o(  Educational  Bartefts: 
38  U.&a  Oiaplar  34.  35,  «M>  36  (38 
CFR  Part  21.  Subpart  D). 


EHglblily  lor  hoapilBl.  domiciNery  or  nara- 
ing  home  care  of  persons  discharged 
or  releeaad  from  active  miiitary.  naval. 
or  air  aarvic*  (38  CFR  17.47). 


Sector)  and  Age  Diaiinciion 


SacHon  3  57  da«naa  Vw  term  ~ebM~  o<  a  valaran  ea.  "  .  .  wi  urvnamed  paraon  «to  ta  a 
legitimale  cNH.  a  chM  tagaMir  adopted  betorc  the  ^a  a<  16  years.  •  stapcTM  oho 
acquired  »H*  Matut  balora  the  age  o<  18  yeai  and  wtw  •  a  member  o(  tie  vMarwi'a 
bouaahoM  or  was  a  member  of  the  veteran'*  household  at  tie  ame  of  tie  »elari'a 
death,  or  an  iMsgitmate  child;  and  (i)  Who  is  under  the  age  of  18  yawa:  or  (I)  win,  batoia 
reading  tie  age  of  18  years,  became  permanently  incapabia  of  seH-support,  or  (iii)  *Wio. 
after  raachmg  Hie  age  of  18  years  arx)  untH  compMian  ol  education  or  traawig  (but  mM 
after  reacfwii  the  age  of  23  years)  is  pursuing  a  courte  of  malruction  at  an  a[itiii)»a(l 
aducationai  nstilution  (2)  For  ttw  purposes  of  determnng  antteineia  ol  benefits  beaad 
on  a  ChM  s  school  atterxlance.  the  term  cfvld"  of  the  velerwi  also  includes  the  loajwa^ 
unmvTfad  paraons:  (i)  A  person  who  was  adopted  by  tie  valeran  between  tia  agaa  of  18 
or  23  ywn.  (IQ  A  person  who  became  a  stepchild  of  a  veteran  between  tie  sgae  of  18  w 
23  years  and  who  is  a  member  of  the  veteran's  household  at  ttw  tme  of  tie  veterw'a 
death.  .  .." 

Secton  3  807(d)  sets  forth  basic  etgURy  crtarla  tor  tie  proywi  ol  aducala>«  mirtiiii 
under  38  U.S.C.  Chapter  35  Daflnas  Ow  Mnn  "chikr  at  tie  aon  or  dM«Mar  of  a  iiatetii 
wtn  meet*  tie  requirements  of  38  CFR  3  57.  sxcept  as  to  age  or  mental  alalut. 

Secton  21.3021  daecribea  benetoahea  of  tie  progrwn.  f»— gryh  (a)  dednea  tw  iwm 
"atgMe  peraon'-  as,  "(1)  A  child  ol  a:  (0  Veteran  who  (ted  ol  a  serao»oonnactad 
dhabMty.  "  Paragraph  (b)  defines  the  term  "child"  at  a  aon  or  daui^aar  of  a  »mmm\ 
as  deflnad  in  38  CFR  3.807(d). 

Section  21  3023  states  that  "(a)  Child:  age  18  A  chid  who  is  eligible  tor  educa:xn« 
assistance  and  who  is  also  elig<>le  for  pension,  compensation  dependency  and  irMlannly 
compenaatton  based  on  school  attendance  must  elect  wtwtfier  he  or  she  wfl  racaiva 
e(*x»tional  assotance  or  pension,  compensation  or  dependency  and  indemnity  oompaft- 
aation.  (i)  An  otacMcm  of  educaton  asastancs  either  before  or  after  tw  ^e  of  18  yean 
it  a  bar  to  subsequent  payment  or  increased  rates  or  ad«1ionai  amounts  of  parvon. 
compensetxxi  or  dependency  and  irxlemnfty  compeneaton  on  account  of  a  Otta  bMad 
on  sctiool  altendence  on  or  after  the  age  of  18  years.  .  (2)  PaynMia  of  |— .-j.— 
compensaton  or  deperxlency  and  wdemnity  compensation  to  or  on  account  of  a  dtU 
after  hit  or  bar  latt  birthday  doat  not  bar  subsequent  payments  ol  ai>iilitw< 
assistance.  .  .  .  (b)  Child;  under  18  or  helplass.  Extucanonai  asaatwca  ^o— ica  m 
spectei  restoratve  taining  aHowanca  may  generally  be  pexl  concurrenty  with  peneiorv 
compeneaton  or  dependency  and  indemnity  compensaton  tor  a  dnid  inter  tw  age  ol  18 
years  or  tor  a  halpleaa  cMd  baaed  on  the  service  of  one  or  mora  panntt  W»iai 
however,  entitlement  is  based  on  tie  death  of  more  ttian  one  pereni  n  tie  tmra  paranW 
line,  concurrent  payments  in  two  or  more  cases  may  not  tie  authorized  il  the  it  ati  of  one 
such  parent  occurred  on  or  after  June  9,  1960.  In  tie  latter  caaea.  an  slai  tun  ol 
aducatonal  aaaittance  and  pension,  oompensation  or  dependency  and  indantiy  caapaw 
sation  in  ooa  caae  does  not  preclude  a  reelecton  of  benefiu  betare  aflattng  age  18  or 
KMIe  Mpleea  based  on  the  asrvice  of  another  perent  in  iha  tana  paraoM  loe.  .  .  .' 

Secton  21  3040  sets  forth  ortana  tor  the  commencement  aid  tanninatori  of  ttapraanaicf 
echjcation  or  apeoal  restorative  tramng  tor  an  ekgUe  chid  under  38  U SC.  CMylar  3&. 
Paragraph  (a)  of  this  secton  provides  ttiet  a  program  of  educaton  or  special 
training  may  not  be  afforded  pnor  to  ttie  eligible  persona'  I8lh  birthday  or  tie 
el  tecondary  schooling,  whichever  is  ewlter.  unlaaa  t  ia  dataiiwamJ  taougd 
that  tie  beat  interests  of  the  akgibla  peraon  wit  be  sanrad  by  anianng  taMng  m  an 
•attar  data  and  the  atgible  person  has  passed  (1)  Compulaofy  achoel  aMn*nea  a«e 
under  Slate  law:  or  (2)  his  or  her  14th  birthday  and  due  to  pK^ictf  or  maaM  hai<Mp 
may  banetl  by  special  realorativa  or  spaoakzed  vocaoonal  taiiiinB.  Paragraph  (c)  of  Ma 
secton  pnjvides  mat  no  person  is  ekgible  for  educattonal  asaialanoe  who  raaehad  Ms  « 
her  26lh  birthday  on  or  before  the  effectve  data  of  a  tnitng  of  panwanant  loM  atnlB*- 
connected  disabiily,  or  on  or  betora  the  date  the  veteran's  daa*i  oooarad.  or  on  or 
before  the  »tst  day  of  liatng  by  tie  Secretary  concerned  of  *m  laanbar  of  tie  fttmtd 
Forces  or  ofhoae  service  eligMily  is  claimed  as  being  ia  one  of  tie  niiaiiig  i  als gules 
identned  in  38  CFR  21  3021(a)  (1)(ii)  and  Om  Paragraph  (d)  providsa  ffiat  no  person  la 
eligible  tor  educattonal  asaotanca  beyond  his  w  her  31al  bstnday,  aaoapl  in  oartaai 
exceptional  caaea. 

Secton  21.3041  aeta  forth  periods  of  eligibility  for  an  atgUe  cNU.  Pai;^|taph  M  of  ttt 
section  pravidea  >w  basic  beginning  date  for  tw  edussAonat  aaaManoa  aa  the  parsont 
18tt)  brtiday  or  succaaaful  compMlon  of  secondary  atmaliitf.  a»sdf»ar  ooora  ktL 
Paragraph  (b)  authorizes  certain  excaptons  to  the  base  begrming  data,  ft  (1)  A 
hat  paaaed  computsoi-y  school  attervlance  under  apptcabia  Slate  law.  or  (2)  lias 
hia  or  her  14ti  birtti^ay  and  has  s  physical  or  menial  harrttap.  Parairv*  tc) 
me  bean  endb^  date  as  tie  person's  26th  brtiday.  Pawgiapfia  M  and  M 
cnteria  for  modifying  or  extending  the  ending  date 

Secton  21.3300  providat  tiat  tie  VA  may  praacrtba  apadri  itiloitii  feaMig  tor  tm 
purpoaa  of  enabling  an  eligible  chid  to  pursue  a  progiam  of  aiticaiun.  spaaM  neitui't 
program,  or  ottier  appropriate  goal,  wtiere  needed  to  ovecoooM  or  leaaan  flw  aMadt  tf  • 
pftyticai  or  mental  disabitty. 

SacHon  21.4102(a)  raqurea  tw  VA  to  provide  counsitng  tor  tw  pupoaa  aal  taMh  fei  M 
CFR  21  4100  to  an  eligtole  chid  when:  (1)  tw  etgUe  chid  nwy  laqaa  f—f  nH 
vocational  or  special  restoratve  training,  or  (2)  tw  elgUe  chid  haa  reached  contaitary 
school  anandanca  age  under  Stale  law.  but  has  neitwr  raadwd  Mt  or  har  188i  kaM^r 
nor  compleled  secondary  schooling,  or  (3)  if  requested  by  tw  aigHa  cNU  ar  Na  or  hai 
paiarK  or  guerdwn  lor  the  purpose  of  preparing  an  aducationai  piart 

Secton  21.413e(b)  provides  mat  tw  VA  wit  malie  payment  of  educatonal 
36  U.S.C  Chapter  36  to  the  eligibia  person  if:  (1)  He  oritw  has  aCMned 
no  known  legal  disabiMy  or  (2)  is  in  the  ehgUe  person's  beat  aitarasti,  and  tiafa  It  no 
reeaon  not  to  designate  tw  etgibls  person  ss  peyee  Ttw  VA  may  pay  minors  mlv  tito 
provisioa 

Secton  21.4141  provfdas  that  payment  of  educational  atsistanca  altowanoe  under  38  USlC 
Chaptar  35  wil  oa  subiect  to  olftela  of  amounts  of  pension,  compensaton.  or  dapandea 
cy  and  indamriiy  compenaatton  paid  over  the  same  paiiod  on  bafwH  al  a  oMd  baaed  on 
school  otlendanca. 

Sacton  17  47(a)  provides  tiat  wHNn  ttw  limits  of  VA  fadttiaa.  hovlW  or  nattig  tame  c«a 
may  be  provided  to  any  vataran  wNh  a  nonsarvice-conneclad  dhabWy  (  tuch  a  natoian  ■ 
65  yaart  ol  age  or  oMar. 
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CMnn  HMNh  end  Msdtetf  Piuymn  of 
(CHAMPA). 


MadkH  Car*  (or  Survtvon  wd  Owid- 
enM  of  Certain  VaMran*  (30  CFR 
17.54). 


38  U.S.C. 
CFR  P^  21 


a^  31k  and  36  (36 


Section  and  Aga  Ditllnction 


Sadion  1754  states  that  medical  care  may  Iw  providad  tor  "(1)  ttie  spouse  or  cMd  ol  a 
veteran  wtw  has  a  totai  ckaab^.  permanent  in  nature,  resulting  from  a  service-cormecled 
dtaalxMy.  and  12)  ttw  surviving  spouse  or  ctM  ol  a  veteran  wfv>— (a)  died  as  a  reauil  ol  • 
aarvKxonnected  dnaMity.  or  (b)  at  Iho  bme  ot  death  tiad  a  total  (teabUity.  permanent  in 
nature  resultvig  trom  a  servic».connected  dIsaMity  and — (3)  ItM  surviving  spouse  or  ct«id 
o(  a  person  wtx)  died  in  ttie  active  midtary,  naval  or  air  service  .  .  Wlx>  are  not 
ottwrsiiaa  etgible  lor  medKal  care  as  benelicianes  of  ttie  Armed  Forces  under  ttta 
proviaions  o*  chapter  55  ot  ntte  10.  United  States  Code  (CMAMPUS)  ...  and  (4)  An 
aigUe  child  who  is  pursumg  s  futl-time  courae  o(  inalniction  approved  under  38  U.S.C.  ch. 
36,  and  who  incurs  a  doabling  illness  or  in)i»y  eMte  pursuing  such  course:  .  .  .  aha! 
remain  aigible  for  medKal  care  unm:  (a)  the  end  ot  the  6-monih  penod  begwung  on  the 
data  the  dbeMity  is  removed,  or  (b)  the  end  of  ttie  Zyear  period  beginning  on  the  date  ol 
the  oneat  ol  the  diaabiMy:  or  (c)  the  23d  birthday  of  the  child,  whichever  occurs 
*»t  .  .  ." 

Section  21.4135(d)  sets  torth  the  loHowing  dales  for  ttie  dBcontmuance  of  the  educational 
aaaiatanca  atoerance  provided  tor  a  dependent  chiU.  under  chepier  34  of  title  38: 
.  .  (1)  Laat  day  ol  the  in  calendar  year  in  which  mamage  occurred  unleas  discontinu- 
anca  ia  raquirad  at  an  aartiar  date  under  other  proviaiona.  (2)  Age  .18  Day  preceding  I8th 
birthday.  (3)  School  attendance.  Last  day  of  month  m  which  23rd  tirttiday,  whichever  is 
earlier.  (4)  llelplestrwBS  ceesed.  Last  day  of  month  school  attendance  ceased  or  day 
pracedfcig  toUowing  60  days  attar  notice  to  payee  that  helplessness  has  ceased." 

Section  21.4136  sets  forth  monthly  rates  tor  the  peyment  of  educatxjnal  assiatance 
alowanca  under  38  U  S  C  Chapter  34.  Paragraph  (0  defines  the  term  "dependent"  as  a 
spouse,  child  or  dependent  perent  who  meet*  (tie  deWnHions  ol  relationshV  specified  in 
38  CFR  H  3  SO.  3.5t.  3.57  and  3.59. 
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ENVIRONMENTAL  PROTECHON 
AGENCY 

40  CFR  Parts  60  and  61 

[Docket  No*.  AII702IIO  etaL; 
A-3-FRL-2S7»-S] 

New  Source  Pert  ormMKe  Standards 
and  National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Delegation 
of  Auttwrtty  to  ttie  State  of  Maryland, 
ttie  Commonwealtti  of  Pennsylvania 
md  ttw  City  of  PtiiiadelpWa 

AOENCV:  Environmental  Protection 
Agency. 

ACTION:  Delegation  of  Authority. 


:  Sections  111(c)  and  112(d)  of 
the  Clean  Air  Act  permit  EPA  to 
delegate  to  the  States  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60,  New  Source 
Performance  Standards  (NSPS)  and  40 
CFR  Part  81.  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  The  State  of  Maryland,  the 
Commonwealth  of  Pennsylvania  and  the 
City  of  Philadelphia  have  been 
delegated  this  authority  and  have 
requested  delegation  of  any  future  NSPS 
or  NESHAP  standards  immediately 
upon  promulgation  in  the  Federal 
Ragister.  The  present  delegations  for 
these  areas  require  that  they  request 
delegation  each  time  a  new  standard  is 
promulgated.  Automatic  delegation 
would  remove  this  requirement. 
CTFCcnvi  dates: 
Maryland— May  10. 1985 
Pennsylvania — May  7, 1985 


Philadelphia— May  8. 1985 
AOORESSCS:  All  material  relevant  to 
these  delegations  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

All  Delegations 

U.S.  Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Attn:  Patricia 
Gaughan  (3AM11) 

Specific  State  and  Local  Delegations 

Department  of  Public  Health,  Air 
Management  Services,  500  South 
Broad  Street,  Philadelphia.  PA  19146. 
Attn:  William  Reilly 

Bureau  of  Air  Quality  Control. 
Pennsylvania  Department  of 
Environmental  Resources.  P.O.  Box 
2063,  Third  and  Locust  Street. 
Harrisburg,  Pennsylvania  17120.  Attn: 
James  K.  Hambright 

Air  Management  Administration, 
Maryland  State  Department  of  Health 
and  Mental  Hygiene,  201  West 
Preston  Street,  Baltimore.  MD  21201, 
Attn:  George  P.  Ferreri 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  C.  Giuranna  at  the  EPA,  Region 

in  address  above,  telephone  (215)  597- 

9169. 

SUPPLEMENTARY  INFORMATION:  On  April 

9. 1985,  the  Director  of  the  Maryland  Air 
Management  Administration  submitted 
a  letter  to  EPA.  Region  III.  requesting 
automatic  delegation  of  NSPS  and 
NESHAP.  Maryland  was  delegated 
authority  for  NSPS  on  September  15. 
1978  (44  FR  69362)  and  for  NESHAP  on 
October  9. 1979  (45  FR  13193).  These 
original  delegations  require  that 
Maryland  make  separate  requests  in 
writing  in  order  to  implement  and 
enforce  any  NSPS  and  NESHAP  source 


categories  not  covered  in  their  original 
delegation.  Mar>'land  will  now  receive 
delegation  of  future  NSPS  and  NESHAP 
source  categories  upon  EPA 
promulgation  and  State  adoption.  The 
following  letter  was  sent  to  Maryland  on 
May  10. 1985.  giving  them  automatic 
delegation.  Notices  of  earlier 
delegations  and  amendments  were 
published  on  December  3. 1979  (44  FR 
69362).  February  28. 1980  (45  FR  13193). 
December  29. 1983  (48  FR  57275)  and 
March  1. 1985  (50  FR  8324). 

Mr.  George  P.  Ferreri, 
Director,  Air  Management  Administration, 
Maryland  State  Department  of  Health 
and  Mental  Hygiene,  201  West  Preston 
Street.  Baltimore,  MD  21201 

Dear  Mr.  Ferreri:  In  response  to  your  April 
9, 1985  letter,  we  are  amending  the  delegation 
of  authority  agreement  for  New  Source 
Performance  Standards  (NSPS)  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  under  Sections  111  and 
112  of  the  Clean  Air  Act,  42  U.S.C.  7411.  7412. 
Since  the  original  delegations  on  December  3. 
1979,  and  February  28, 1981,  a  number  of 
additional  NSPS  and  NESHAP  categories 
have  been  promulgated  and  changes  in 
delegation  policy  have  been  made.  Therefore, 
this  letter  replaces  the  original  delegation. 

We  have  reviewed  the  pertinent  laws  and 
regulations  of  the  State  of  Maryland  and  the 
Maryland  Air  Management  Administration's 
(AMA)  history  of  implementing  the  programs 
and  have  determined  that  the  AMA  has  the 
resources  to  implement  and  enforce  the  NSPS 
and  NESHAP  programs  in  the  manner  which 
was  requested  in  your  April  9, 1985  letter. 
Therefore,  subject  to  the  specific  conditions 
and  exceptions  set  forth  below,  the  U.S. 
Environmental  Protection  Agency  (U.S.  EPA) 
hereby  grants  delegation  of  authority  to  the 
AMA  to  implement  and  enforce  the  NSPS 
and  NESHAP  as  follows: 

Authority  for  all  sources  located  or  to  be 
located  in  the  State  of  Maryland  subject  to 
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the  NSPS  promulgated  in  40  CFR  Part  60  and 
NESHAP  promulgated  in  40  CFH  Part  61.  This 
delegated  authority  includes  aU  future 
standards  promulgated  for  additiooal 
pollutants  and  source  categories  and  all 
revisions  and  amendments  to  existing  and 
future  standards. 

This  delegation  is  based  upon  the  following 
conditions  and  exceptions. 

1.  This  delegation  replaces  the  previous 
NSPS  and  NESHAP  delegaUona. 

2.  Certain  provisions  of  the  NSPS  and 
NESHAP  regulations  allow  only  the 
Administrator  to  take  further  standard  setting 
actions.  Such  provisions  cannot  be  delegated 
and  are  as  follows: 

For  NSPS: 

a.  Alternative  means  of  emission 
limitations  in  the  Clean  Air  Act  Section 
111(h)(3)  which  ia  codified  in  40CFR  eaila 
andea4a4. 

b.  Innovative  technolcigy  waivers  in  the 
Clean  Air  Act  Section  111(U. 

c.  Alternative  testing  times  for  Primary 
Alumirmm  Reduction  Plants  in  40  CFR 
60.195(b). 

d.  Approval  of  equivalent  and  alternate 
test  methods  in  40  CFR  60.8(b)  (2)  and  (3). 

e.  Establishment  of  alternate  opacity 
standards  in  40  CFR  60.11(e). 

f.  Issuance  of  commercial  demonstration 
permits  under  40  CFR  60.45a. 

g.  The  portions  of  the  Stationary  Gas 
Turbine  Standards  deeding  with  nitrogen  fuel 
allowance  in  40  CFR  60.332(a)(3)  and  the 
ambient  condition  correction  factors  in  40 
CFR  60.335(aMii]. 

h.  The  authority  to  make  applicability 
determinations  pertaining  to  sources  subiect 
to  the  NSPS  and  NESHAP.  The  AMA  may 
refer  to  the  Compendium  of  Applicability 
determinations  issued  by  U.S.  EPA  annually, 
and  updated  quarterly.  Any  appHcability 
determinations  not  explicitly  treated  in  the 
U.S.  EPA  Compendium  must  be  referred  to 
EPA  for  determination.  Also,  any 
correspondence  from  the  AMA  based  on  the 
Compendium  must  be  sent  to  U.S.  EPA  to 
maintain  National  consistency. 
For  NESHAP: 

a.  Determinations  of  whether  actions  taken 
or  intended  to  be  taken  constitute 
construction  or  modification  or  the 
commencement  thereof  under  40  CFR  61.06, 
unless  previously  addressed  in  the  NESHAP 
applicability  compendium. 

b.  De terminations  of  public  availability  of 
information  provided  to  or  otherwise 
obtained  by  U.S.  EPA  under  40  CFR  81.15 
unless  you  have  legal  authority  similar  to 
section  114  of  the  Qean  Air  Act. 

c.  Authority  to  approve  alternate  and 
equivalent  test  and  analytical  methods  per  40 
CFR  61.14. 

d.  The  Hst  of  approved  design, 
maintenance,  and  housekeeping  practices 
under  40  CFR  61.53(c)  (4)  is  only  available 
from  the  Administrator  of  U.S.  EPA. 

e.  Approval  of  alternative  means  of 
emission  limitation  to  any  design,  equifmient 
work  practice,  or  operational  standard  under 
section  112te)  (3)  of  the  Clean  Air  Art. 

3.  The  following  provisions  are  included  in 
this  delegation  and  can  only  be  exercised  on 
a  case-by-case  basis.  When  any  of  these 


authorities  are  exerciwd,  the  AMA  most 
notify  U.S.  EPA,  Region  III  in  accordance 
with  the  reporting  procedures  referred  to  in 
item  7  of  the  conditions  and  exceptions: 

a.  Waiver  of  a  prefonnance  test  in 
accordance  with  40  CFR  eo.8(b)(4)  or  make 
minor  modifications  in  accordance  with  40 
CFR  60.8(b)(1). 

b.  Determination  of  representative 
conditions  for  the  purptose  of  conducting  a 
performance  test  as  allowed  by  40  CFR 
60.8(c). 

c.  Approval  of  shorter  sampling  times  or 
smaller  sampling  volumes  trnder  40  CFR  00.46 
(b)  or  (d). 

d.  Authorization  of  both  the  use  of  wet 
collectors  in  accordance  with  40  CFB 
61.1S4(b)(l}  and  also  the  use  of  filtering 
equipment  as  explained  in  40  CFR 
61.154(b){Z). 

e.  Approval  of  sampling  techniques  as 
specified  in  40  CFR  61.43(a). 

4.  Enforcement  of  the  NSPS  and  NESHAP 
regulations  in  the  State  of  Maryland  will  be 
the  primary  responsibility  of  the  AMA. 
Pursuant  to  secticHu  lll(cK2)  and  112(dK2)  of 
the  Clean  Air  Act,  42  U.S.C.  7411(c)(2)  and 
7412(d)(2),  U.S.  EPA  retains  authority  to 
enforce  any  NSPS  or  NESHAP  standard 
whenever  such  enforcement  is  deemed  by  the 
U.S.  EPA  to  be  necessary  to  carry  out  the 
purposes  of  the  Clean  Air  Act.  Where  the 
Department  determines  that  such 
enforcement  is  not  feasible  and  so  notifies 
EPA,  or  where  the  AM.^  acts  in  a  maimer 
inconsistent  with  the  term  of  this  delegation, 
U.&  EPA  will  exercise  its  concurrent 
enforcement  authority,  pursuant  to  section 
113  of  the  Clean  Air  Act  as  amended,  widi 
respect  to  sources  within  the  State  of 
Maryland  subject  to  NSPS  and  NESHAP 
regulations. 

5.  The  AMA  may  only  grant  waivers  of 
compliance  within  90  days  of  promulgation  of 
a  NESHAP  regulation. 

6.  The  AMA  will  not  grant  a  variance  for 
compliance  with  the  applicable  NSPS 
regulations  if  such  variance  delays 
compliance  with  the  Federal  Standards  (40 
CFR  Part  60).  Should  die  AMA  grant  such  a 
variance,  ElPA  will  consider  the  source 
receiving  the  variance  to  be  in  violation  of 
the  applicable  Federal  regulations  and  may 
initiate  enforcement  action  against  the  source 
pursuanUto  section  113  of  the  Clean  Air  Act. 
The  granting  of  such  variances  by  the  AMA 
shall  also  constitute  grounds  for  revocation  of 
delegation  by  U.S.  EPA. 

7.  The  AM-A  and  U.S.  EPA,  Region  in  will 
develop  a  system  of  communication  sufficient 
to  guarantee  that  each  office  is  always  fully 
informed  regarding  the  interpretation  of 
applicable  regulations.  In  instances  where 
there  is  a  conflict  between  an  AMA 
interpretation  and  a  Federal  interpretation  of 
applicable  regulations,  the  Federal 
interpretation  must  be  appHed  if  it  is  more 
stringent  than  that  of  the  AMA.  This  system 
of  communication  will  insure  that  both 
agencies  are  informed  on  (a)  the  current 
compliance  status  of  subject  sources  in  State 
of  Maryland;  (b)  the  interpretation  of 
applicable  regulationr  (c)  the  description  of 
sources  and  source  inventory  data;  and,  (d) 
compliance  test  waivers  and  approvals  listed 
in  item  3  of  the  conditions  and  exceptions. 


The  r^xirting  prorisions  in  40  CFR  i|  0(L4 
and  61.04  requiring  sources  to  make 
submiwions  to  the  U.S.  EPA  are  »•(  by 
sending  ancfa  ■ubmission  to  the  AMA.  in 
addition  to  U.S.  EPA.  Region  m. 

6.  If  at  any  time  there  is  a  conflict  between 
an  AMA  regulation  and  a  Federal  regulatioa. 
40  CFR  Part  60  or  61.  the  Federal  reguUtioa 
must  be  applied  if  it  is  more  stringent  Ihia 
that  of  die  AMA.  If  the  AMA  does  not  have 
the  authority  to  enforce  the  more  sti-iagent 
Federal  regulation  they  shall  notify  VS.  EPA 
in  writing  as  soon  as  possible,  ao  that  this 
portion  of  the  delegation  may  be  revoked. 

9.  The  AMA  will  utilize  Uw  methoda  in  4* 
CFR  Parts  60  and  01  in  performing  aoaroe 
tests  pursuant  to  diese  regulatjona. 

10.  From  time  to  time  when  appsuiwiale,  dM 
AMA  will  revise  its  NSPS  and  NESHAP 
regulations  to  include  the  provisions  af 
Federal  amendments  and  newly  praasulgaled 
regulations  for  NSPS  and  NESHAP  poQutanl 
source  categories. 

11.  If  the  Director  of  the  Air  Managenaent 
Division,  or  equivalent  determines  that  aa 
AM.^  program  of  enforcing  or  iaqilenwDtiag 
the  NSPS  or  NESHAP  regulatioaa  is 
inadequate,  or  is  not  being  effectively  ffrtrd 
out  this  delegation  may  be  revoked  in  whole 
or  in  part  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a  Notice 
of  Revocation  to  the  AMA. 

A  notice  announcing  this  delegation  wffl  be 
published  in  the  Fatiarai  Ragistar  in  the  near 
future.  The  notice  will  state,  among  other 
things,  that  effective  immediately,  all  impurta 
required  pursuant  to  the  atxtve-referexaoed 
NSPS  or  N'ESHAP  regulations  by  KMrca 
located  in  Maryland  should  be  sufamittod  to 
the  AMA  in  addition  to  U.S.  EPA.  Re^oa  HL 
Any  original  reports  whidi  have  been  or  mag 
be  received  by  EPA.  Region  HI  whU  be 
promptly  transmitted  to  the  AMA. 

Since  this  delegation  is  effective 
immediately,  there  is  no  requireaieBt  that  tha 
AM.'V  notify  U.S.  EPA  of  its  acceplaaae. 
Unless  U.S.  EPA  receives  from  the  AMA 
written  notice  of  objections  witfaiB  ten  (K^ 
days  of  receipt  of  this  letter,  the  AMA  will  be 
deemed  to  have  accepted  all  of  the  terms  of 
the  delegation. 

Sincerely, 
W.  Ray  Cunnin^iam. 
Director,  Air  Management  Divimm. 

On  December  11, 1984.  the  Secxetaiy 
of  the  Pennsylvania  Department  of 
Environmental  Resources  (DER) 
submitted  a  letter  to  EPA,  Region  HL 
requesting  delegation  of  authority  for 
two  categories  of  NESHAP  and  two 
categories  of  NSPS.  These  categories 
were  delegated  to  Pennsylvania  on 
January  7. 1985.  This  letter  also 
requested  that  EPA  give  Pennsylvania 
automatic  delegation  for  all  fature  NS'S 
and  NESHAP  standards.  Pennsylvania 
received  delegation  of  authority  for 
NSPS  on  December  7. 1979  (45  FR  31W) 
and  for  NESHAP  on  September  30. 197» 
(42  FR  6887).  These  delegations  required 
that  Pennsylvania  submit  to  EPA 
separate  requests  to  receive  authority 
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for  any  standards  not  included  in  their 
original  delegation.  Automatic 
delegation  removes  this  requirement. 
Pennsylvania  can  now  implement  and 
enforce  all  future  NSPS  and  NESHAP 
source  categories  upon  EPA 
promulgation. 

The  following  letter  was  sent  to 
Pennsylvania  on  May  7, 1985.  giving 
them  automatic  delegation.  It  should  be 
noted  that  NSPS  and  NESHAP  sources 
in  Philadelphia  and  Allegheny  County. 
Pennsylvania  are  not  covered  under  this 
delegation.  Additionally,  on  May  31. 
1985,  EPA  received  a  letter  from  the  DER 
which  stated  that  Condition  10  of  the 
May  7. 1985  letter  did  not  apply  in 
Pennsylvania.  This  Condition  requires 
the  DER  to  revise  their  regulations  from 
time  to  time  to  incorporate  any 
amendments  or  newly  promulgated 
regulations  into  the  State  NSPS  or 
NESHAP  regulations.  Pennsylvania's 
regulations  allow  them  to  do  this 
automatically.  Thus,  EPA  agrees  that 
Condition  10  of  the  following  letter  is 
not  applicable  in  Pennsylvania. 

Notices  of  earlier  delegations  were 
published  on  February  4, 1977  (42  FR  6887), 
January  18, 1980  (45  FR  3109),  July  13, 1984  (49 
FR  28555),  February  28. 1985  (50  FR  8111). 

Mr.  Nicholas  DeBenedictis. 

Secretary,  Pennsylvania  Department  of 

Environmental  Resources.  P.O.  Box  2063, 
Harrisburg,  PA  17120 

Dear  Mr.  DeBenedictis:  In  response  to  your 
December  11. 1984  letter,  we  are  amending 
the  delegation  of  authority  agreement  for 
New  Source  Performance  Standards  (NSPS) 
and  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  under 
sections  111  and  112  of  the  Clean  Air  Act  42 
U.S.C.  7411,  7412.  Since  the  original 
delegations  on  January  18, 1980  and  February 
4. 1977,  a  number  of  additional  NSPS  and 
NESHAP  categories  have  been  promulgated 
and  changes  in  delegation  policy  have  been 
made.  Therefore,  this  letter  replaces  the 
original  delegation. 

We  have  reviewed  the  pertinent  laws  and 
regulations  of  the  Commonwealth  of 
Pennsylvania  and  the  Pennsylvania 
Department  of  Environmental  Resources' 
(DEIR)  history  of  implementing  the  programs 
and  we  have  determined  that  the  DER  has  the 
resources  to  implement  and  enforce  the  NSPS 
and  NESHAP  programs  in  the  manner  which 
was  requested  in  your  December  11, 1984 
letter.  Therefore,  subject  to  the  specific 
conditions  and  exceptions  set  forth  below, 
the  U.S.  Environmental  Protection  Agency 
(U.S.  EPA)  hereby  grants  delegation  of 
authority  to  the  DER  to  implement  and 
enforce  the  NSPS  and  NESHAP  as  follows: 

Authority  for  all  sources  located  or  to  be 
located  in  Pennsylvania  subject  to  the  NSPS 
promulgated  in  40  CFR  Part  80  and  the 
NESHAP  promulgated  in  40  CFR  Part  81.  This 
delegated  authority  includes  all  future 
standards  promulgated  for  additional 
pollutants  and  source  categories  and  all 


revisions  and  amendments  to  existing  and 
future  standards. 

This  delegation  is  based  upon  the  following 
conditions  and  exceptions: 

1.  This  delegation  replaces  the  previous 
NSPS  and  NESHAP  delegations. 

2.  Certain  provisions  of  the  NSPS  and 
NESHAP  regulations  allow  only  the 
Administrator  to  take  further  standard  setting 
actions.  Such  provisions  cannot  be  delegated 
and  are  as  follows: 

For  NSPS: 

a.  Alternative  means  of  emission 
limitations  in  the  Clean  Air  Act  section 
111(h)(3)  which  is  codified  in  40  CFR  eo.lla 
and  80.484. 

b.  Innovative  technology  waivers  in  the 
Clean  Air  Act  section  lll(j). 

c.  Alternative  testing  times  for  Primary 
Aluminum  Reduction  Plants  in  40  CFR 
60.195(b). 

d.  Approval  of  equivalent  and  alternate 
test  methods  in  40  CFR  eo.8(b)(2)  and  (3). 

e.  Establishment  of  alternate  opacity 
standards  in  40  CFR  60.11(e). 

f.  Issuance  of  commerical  demonstration 
permits  under  40  CFR  60.45a. 

g.  The  portions  of  the  Stationary  Gas 
Turbine  Standards  dealing  with  nitrogen  fuel 
allowance  in  40  CFR  eo.332(a)(3)  and  the 
ambient  condition  correction  factors  in  40 
CFR  60.335(a)(ii). 

h.  The  authority  to  make  applicability 
determinations  pertaining  to  sources  subject 
to  the  NSPS  and  NESHAP.  The  DER  may 
refer  to  the  Compendium  of  Applicability 
determinations  issued  by  U.S.  EPA  annually, 
and  updated  quarterly.  Any  applicability 
determinations  not  explicitly  treated  in  the 
U.S.  EPA  Compendium  must  be  referred  to 
EPA  for  determination.  Also,  any 
correspondence  from  the  DER  based  on  the 
Compendium  must  be  sent  to  U.S.  EPA  to 
maintain  National  consistency. 
For  NESHAP: 

a.  Determinations  of  whether  actions  taken 
or  intended  to  be  taken  constitute 
construction  or  modification  or  the 
commencement  thereof  under  40  CFR  61.06, 
unless  previously  addressed  in  the  NESHAP 
applicability  compendium. 

b.  Determinations  of  public  availabihty  of 
information  provided  to  or  otherwise 
obtained  by  U.S.  EPA  under  40  CFR  61.15 
unless  you  have  legal  authority  similar  to 
section  114  of  the  Clean  Air  Act. 

c.  Authority  to  approve  alternate  and 
equivalent  test  and  analytical  methods  per  40 
CFR  61.14. 

d.  The  list  of  approved  design, 
maintenance,  and  housekeeping  practices 
under  40  CFR  61.53(c)(4)  is  only  available 
from  the  Administrator  of  U.S.  EPA. 

e.  Approval  of  alternative  means  of 
emission  limitation  to  any  design,  equipment, 
work  practice,  or  operational  standard  under 
section  112(e)(3)  of  the  Clean  Air  Act. 

3.  The  following  provisions  are  included  in 
this  delegation  and  can  only  be  exercised  on 
a  case-by-case  basis.  When  any  of  these 
authorities  are  exercised,  the  DER  must 
notify  U.S.  EPA  Region  III  in  accordance 
with  the  reporting  procedures  referred  to  in 
item  7  of  the  conditions  and  exceptions: 

a.  Waiver  of  a  performance  test  in 
accordance  with  40  CFR  e0.8(b)(4)  or  make 


minor  modifications  in  accordance  with  40 
CFR  60.8(b)(1). 

b.  Determination  of  representative 
conditions  for  the  purpose  of  conducting  a 
performance  test  as  allowed  by  40  CFR 
60.8(c). 

c.  Approval  of  shorter  sampling  times  or 
smaller  sampling  volumes  under  40  CFR  60.46 
lb)  or  (d). 

d.  Authorization  of  both  the  use  of  wet 
collectors  in  accordance  with  40  CFR 
61.154(b)(1)  and  also  the  use  of  filtering 
equipment  as  explained  in  40  CFR 
61.154(b)(2). 

e.  Approval  of  sampling  techniques  as 
specified  in  40  CFR  61.43(a). 

4.  Enforcement  of  the  NSPS  and  NESHAP 
regulations  in  the  Commonwealth  of 
Pennsylvania  will  be  the  primary 
responsibility  of  the  DER.  Pursuant  to 
Sections  111(c)(2)  and  112(d)(2)  of  the  Clean 
Air  Act.  42  U.S.C.  7411(c)(2)  and  7412(d)(2). 
U.S.  EPA  retains  authority  to  enforce  any 
NSPS  or  NESHAP  standard  whenever  such 
enforcement  is  deemed  by  the  U.S.  EPA  to  be 
necessary  to  carry  out  the  purposes  of  the 
Clean  Air  Act. 

Where  the  DER  determines  that  such 
enforcement  is  not  feasible  and  so  notifies 
EPA,  or  where  the  DER  acts  in  a  manner 
inconsistent  with  the  terms  of  this  delegation. 
U.S.  EPA  will  exercise  its  concurrent 
enforcement  authority,  pursuant  to  section 
113  of  the  Clean  Air  Act.  as  amended,  with 
respect  to  sources  within  Pennsylvania 
subject  to  NSPS  and  NESHAP  regulations. 

5.  The  DER  may  only  grant  waivers  of 
compliance  within  90  days  of  promulgation  of 
a  NESHAP  regulation. 

6.  The  DER  will  not  grant  a  variance  for 
compliance  with  the  applicable  NSPS 
regulations  if  such  variance  delays 
compliance  with  the  Federal  Standards  (40 
CFR  Part  60).  Should  the  DER  grant  such  a 
variance,  EPA  will  consider  the  source 
receiving  the  variance  to  be  in  violation  of 
the  applicable  Federal  regulations  and  may 
initiate  enforcement  action  against  the  source 
pursuant  to  section  113  of  the  Clean  Air  Act. 
The  granting  of  such  variances  by  the  DER 
shall  also  constitute  grounds  for  revocation  of 
delegation  by  U.S.  EPA. 

7.  The  DER  and  U.S.  EPA,  Region  in  will 
develop  a  system  of  communication  sufficient 
to  guarantee  that  each  office  is  always  fully 
informed  regarding  the  interpretation  of 
applicable  regulations.  In  instances  where 
there  is  a  coi^ct  l)etween  a  DER 
interpretation  and  a  Federal  interpretation  of 
applicable  regulations,  the  Federal 
interpretation  must  be  applied  if  it  is  more 
Stringent  than  that  of  the  DER.  This  system  of 
communication  will  insure  that  both  agencies 
are  informed  on  (a)  the  ciurent  compliance 
status  of  subject  sources  in  Pennsylvania:  (b) 
the  interpretation  of  applicable  regulations; 
(c)  the  description  of  sources  and  source 
inventory  data;  and.  (d)  compliance  test 
waivers  and  approvals  listed  in  item  3  of  the 
conditions  and  exceptions.  The  reporting 
provisions  in  40  CFR  60.4  and  61.04  requiring 
sources  to  make  submissions  to  the  U.S.  EPA 
are  met  by  sending  such  submission  to  the 
DER.  in  addition  to  U.&  EPA,  Region  m. 
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8.  If  at  any  time  there  is  a  conflict  between 
a  DER  regulation  and  a  Federal  regulation,  40 
CFR  Part  60  or  61,  the  Federal  regulation  must 
be  applied  if  it  is  more  stringent  than  that  of 
the  DER.  If  the  DER  does  not  have  the 
authority  to  enforce  the  more  stringent 
Federal  regulation  they  shall  notify  U.S.  EPA 
in  writing  as  soon  as  possible,  so  that  this 
portion  of  the  delegation  may  be  revoked. 

9.  The  DER  will  utilize  the  methods  in  40 
CFR  Parts  60  and  61  in  performing  source 
tests  pursuant  to  these  regulations. 

10.  From  time  to  time  when  appropriate,  the 
DER  will  revise  its  NSPS  and  NESHAP 
regulations  to  include  the  provisions  of 
Federal  amendments  and  newly  promulgated 
regulations  for  NSPS  and  NESHAP  pollutant 
source  categories. 

11.  If  the  Director  of  the  Air  Management 
Division,  or  equivalent,  determines  diat  a 
DER  program  for  enforcing  or  implementing 
the  NSPS  or  NESHAP  regulations  is 
inadequate,  or  is  not  being  effectively  carried 
out,  this  delegation  may  be  revoked  in  whole 
or  in  part.  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a  Notice 
of  Revocation  to  the  DER. 

A  notice  announcing  this  delegation  will  be 
published  in  the  Federal  Register  in  the  near 
future.  The  notice  will  state,  among  other 
things,  that  effective  immediately,  all  reports 
required  pursuant  to  the  above-referenced 
NSPS  or  NESHAP  regulations  by  sources 
located  in  Pennsylvania  should  be  submitted 
to  the  DER  in  addition  to  U.S.  EPA,  Region  III. 
Any  original  reports  which  have  been  or  may 
be  received  by  U.S.  EPA,  Region  III  will  be 
promptly  transmitted  to  the  DER. 

Since  this  delegation  is  effective 
immediately,  there  is  no  requirement  that  the 
DER  notify  EPA  of  its  acceptance.  Unless 
EPA  receives  from  the  DER  written  notice  of 
objections  within  ten  (10)  days  of  receipt  of 
this  letter,  the  DER  will  be  deemed  to  have 
accepted  all  of  the  terms  of  the  delegation. 

Sincerely, 
W.  Ray  Cunningham, 
Director.  Air  Management  Division. 

On  February  11, 1985,  the 
Commissioner  of  the  Philadelphia 
Department  of  Public  Health  submitted 
a  letter  to  EPA,  Region  III  requesting 
automatic  delegation  of  all  future  NSPS 
and  NESHAP  source  categories. 
Philadelphia  had  originally  received 
delegation  of  authority  for  NSPS  and 
NESHAP  on  September  30, 1976  (42  FR 
6866).  This  delegation  required 
Philadelphia  to  submit  separate  requests 
to  EPA  to  receive  authority  for  any 
standards  not  included  in  their  original 
delegation.  Automatic  delegation 
removes  this  requirement.  Philadelphia 
can  now  implement  and  enforce  all 
future  NSPS  and  NESHAP  standards 
upon  EPA  promulgation.  The  following 
letter  was  sent  to  Philadelphia  on  May  8, 
1985  giving  them  automatic  dele^ition. 
Notices  of  earlier  delegations  were 
published  on  February  4, 1977  (42  FR 
6886).  luly  13. 1984  (49  FR  28556).  and 
February  28. 1985  (50  FR  8620). 
Dr.  Stuart  H.  Shapiro, 


Commissioner,  City  of  Philadelphia, 

Department  of  Public  Health,  Municipal 
Services  Building,  Room  540, 
Philadelphia.  PA  19107 

Dear  Dr.  Shapiro:  In  response  to  your 
February  11, 1985  letter,  we  are  amending  the 
delegation  of  authority  agreement  for  New 
Source  Performance  Standards  (NSPS)  and 
National  Emission  Standards  for  Hazardous 
Air  Pollutants  (NESHAP)  under  sections  111 
and  112  of  the  Clean  Air  Act,  42  U.S.C.  7411. 
7412.  Since  the  original  delegation  on 
September  30, 1976,  a  number  of  additional 
NSPS  and  NESHAP  categories  have  been 
promulgated  and  changes  in  delegation  policy 
have  been  made.  Therefore,  this  letter 
replaces  the  original  delegation. 

We  have  reviewed  the  pertinent  laws  and 
regulations  of  the  City  of  Philadelphia  and 
the  Philadelphia  Department  of  Pubhc 
Health's  (Department)  history  of 
implementing  the  programs  and  we  have 
determined  that  the  Department  has  the 
resources  to  implement  and  enforce  the  NSPS 
and  NESHAP  programs  in  the  manner  which 
was  requested  in  your  February  11, 1985 
letter.  Therefore,  subject  to  the  specific 
conditions  and  exceptions  set  forth  below, 
the  U.S.  Environmental  Protection  Agency 
(U.S.  EPA)  hereby  grants  delegation  of 
authority  to  the  Department  to  implement  and 
enforce  the  NSPS  and  NESHAP  as  follows: 

Authority  for  all  sources  located  or  to  be 
located  in  Philadelphia  subject  to  the  NSPS 
promulgated  in  40  CFR  Part  60  and  the 
NESHAP  promulgated  in  40  CFR  Part  61.  This 
delegated  authority  includes  all  future 
standards  promulgated  for  additional 
pollutants  and  source  categories  and  all 
revisions  and  amendments  tp  existing  and 
future  standards. 

This  delegation  is  based  upon  the  following 
conditions  and  exceptions: 

1.  This  delegation  replaces  the  previous 
NSPS  and  NESHAP  delegations. 

2.  Certain  provisions  of  the  NSPS  and 
NESHAP  regulations  allow  only  the 
Administrator  to  take  further  standard  setting 
actions.  Such  provisions  cannot  be  delegated 
and  are  as  follows: 

For  NSPS: 

a.  Alternative  means  of  emission 
limitations  in  the  Clean  Air  Act  section 
111(h)(3)  which  is  codified  in  40  CFR  60.11a 
and  60.484. 

b.  Innovative  technology  waivers  in  the 
Clean  Air  Act  section  lll(j). 

c.  Alternative  testing  times  for  Primary 
Aluminum  Reduction  Plants  in  40  CFR 
60.195(b). 

d.  Approval  of  equivalent  and  alternate 
test  methods  in  40  CFR  60.8(b]  (2)  and  (3). 

e.  Establishment  of  alternate  opacity 
standards  in  40  CFR  60.11(e). 

f.  Issuance  of  commercial  demonstration 
permits  under  40  CFR  60.45a. 

g.  The  portions  of  the  Stationary  Gas 
Turbine  Standards  dealing  with  nitrogen  fuel 
allowance  in  40  CFR  60.332(a)(3)  and  the 
ambient  condition  correction  factors  in  40 
CFR  60.335(a)(ii). 

h.  The  authority  to  make  applicability 
determinations  pertaining  to  sources  subject 
to  the  NSPS  and  NESHAP.  The  Department 
may  refer  to  the  Compendium  of 
Applicability  determinations  issued  by  U.S. 


EPA  annually,  and  updated  quarteriy.  Any 
applicabiUty  determinations  not  explicitly 
treated  in  the  U.S.  EPA  Compendium  must  be 
referred  to  EPA  for  determination.  Also,  any 
correspondence  from  the  Department  baaed 
on  the  Compendium  must  be  sent  to  MS.  EPA 
to  maintain  National  consistency. 
For  NESHAP: 

a.  Determinations  of  whether  actions  taken 
or  intended  to  l>e  taken  constitute 
construction  or  modification  or  the 
commencement  thereof  under  40  CFR  MjOS, 
unless  previously  addressed  in  the  NESHAP 
appUcability  compendium. 

b.  Determinations  of  Public  availalnlity  of 
information  provided  to  or  otherwise 
obtained  by  U.S.  EPA.  under  40  CFR  61.15 
unless  you  have  legal  authority  similar  to 
section  114  of  the  Clean  Air  Act 

c.  Authority  to  approve  alternate  and 
equivalent  test  and  analytical  methods  per  40 
CFR  61.14. 

d.  The  Ust  of  approved  design, 
maintenance,  and  housekeeping  practices 
under  40  CFR  61.53(c)(4)  U  only  available 
from  the  Administrator  of  U.S.  EPA. 

e.  Approval  of  alternative  means  of 
emission  limitation  to  any  design,  equipment, 
work  practice,  or  operational  standard  under 
section  112(e)(3)  of  the  Clean  Air  Act. 

3.  The  following  provisions  are  included  in 
this  delegation  and  can  only  be  exercised  on 
a  case-by-case  basis.  When  any  of  these 
authorities  are  exercised,  the  Department 
must  notify  U.S.  EPA.  Region  III  in 
accordance  with  the  reporting  proceduret 
referred  to  in  item  7  of  the  conditions  and 
exceptions: 

a.  Waiver  of  a  performance  test  in 
accordance  with  40  CFR  60.8(b)(4)  or  make 
minor  modifications  in  accordance  with  40 
CFR  60.8(b)(1). 

b.  Determination  of  representative 
conditions  for  the  purpose  of  conducting  a 
performance  test  as  allowed  by  40  CFR 
60.8(c). 

c.  Approval  of  shorter  sampling  times  or 
smaller  sampling  volumes  under  40  CFK  00.46 
(b)or(d). 

d.  Authorization  of  both  the  use  of  wet 
collectors  in  accordance  with  40  CFR 
61.154(b)(1)  and  also  the  use  of  tiltering 
equipment  as  explained  in  40  CFR 
61.154(b)(2). 

e.  Approval  of  sampling  techniques  as 
specified  in  40  CFR  61.43(a). 

4.  Enforcement  of  the  NSPS  and  NESHAP 
regulations  in  Philadelphia  will  be  the 
primary  responsibility  of  the  Department 
Pursuant  to  Sections  111(c)(2)  and  112(d)(2)  of 
the  Clean  Air  Act  42  U.S.C.  7411(c)(21  and 
7412(d)(2)i  U.S.  EPA  retains  authority  to 
enforce  any  NSPS  or  NESHAP  standard 
whenever  such  enforcement  is  deemed  by  the 
U.S.  EPA  to  be  necessary  to  carry  out  the 
purposes  of  the  Clean  Air  Act 

Where  the  Department  determiites  that 
such  enforcement  is  not  feasible  and  so 
notifies  EPA.  or  where  the  Department  acts  in 
a  manner  inconsistent  with  the  terms  (A  this 
delegation,  EPA  will  exercise  its  conciurent 
enforcement  authority,  pursuant  to  section 
113  of  the  Clean  Air  Act  as  amended,  with 
respect  to  sources  within  Philadelphia  subiect 
to  NSPS  and  NESHAP  regulations. 
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5.  Th«  Department  may  only  grant  waivers 
of  compliance  within  90  days  of  promulgation 
of  a  NESHAP  regulation. 

6.  The  Department  will  not  grant  a  variance 
for  compliance  with  the  applicable  NSPS 
regulations  if  such  variance  delays 
compliance  with  the  Federal  Standards  (40 
CFR  Part  60).  Should  the  Department  grant 
such  a  variance,  EPA  will  consider  the  source 
receiving  the  variance  to  be  in  violation  of 
the  applicable  Federal  regulations  and  may 
initiate  enforcement  action  against  the  source 
pursuant  to  section  113  of  the  Clean  Air  Act. 
The  granting  of  such  variances  by  the 
Department  shall  also  constitute  grounds  for 
revocation  of  delegation  by  U.&  EPA. 

7.  The  Department  and  U.S.  EPA.  Region  IH 
will  develop  a  system  of  communication 
sufficient  to  guarantee  that  each  office  is 
always  fully  informed  regarding  the 
interpretation  of  applicable  regulations.  In 
instances  where  there  is  a  conflict  between  a 
Department  interpretation  and  a  Federal 
interpretation  of  applicable  regulations,  the 
Federal  interpretation  must  be  applied  if  it  is 
more  stringent  than  that  of  the  Department. 
This  system  of  communication  will  insure 
that  both  agencies  are  informed  on  (a)  the 
current  compliance  status  of  subject  sources 
in  Philadelphia  (b)  the  interpretation  of 
applicable  regulations;  (c)  the  description  of 
sources  and  source  inventory  data:  and.  (d) 
compliance  test  waivers  and  approvals  listed 
in  item  3  of  the  conditions  and  exceptions. 
The  reporting  provisions  in  40  CFR  60.4  and 
61.04  requiring  sources  to  make  submissions 
to  the  U.S.  EPA  are  met  by  sending  such 
submissions  to  the  Department  in  addition  to 
U.S.  EPA,  Region  Ul. 

8.  If  at  any  time  there  is  a  conflict  between 
a  Department  regulation  and  a  Federal 
regulation.  40  CFR  Part  60  or  61.  the  Federal 
regulation  must  be  applied  if  it  is  more 
stringent  than  that  of  the  Department  If  the 
Department  does  not  have  the  authority  to 
enforce  the  more  stringent  Federal  regulation 
they  shall  notify  U.S.  EPA  in  writing  as  soon 
as  possible,  so  that  this  portion  of  the 
delegation  may  be  revoked. 

9.  The  Department  will  utilize  the  methods 
in  40  CFR  Parts  60  and  61  in  performing 
source  tests  pursuant  to  these  regulations. 

10.  From  time  to  time  when  appropriate,  the 
Department  will  revise  its  NSPS  and 
NESHAP  regulations  to  include  the 
provisions  of  Federal  amendments  and  newly 
promulgated  regulations  for  NSI%  and 
NESHAP  pollutant  source  categories. 

11.  If  the  Director  of  the  Air  Management 
Division,  or  equivalent  determines  that  a 
Department  program  for  enforcing  or 
implementing  the  NSPS  or  NESHAP 
regulations  in  inadequate,  or  is  not  being 
effectively  carried  out,  this  delegation  may  be 
revoked  in  whole  or  in  part.  Any  such 
revocation  shall  be  effective  as  of  the  date 
specified  in  a  Notice  of  Revocation  to  the 
Eiepartment 

A  notice  announcing  this  delegation  will  be 
published  in  the  Federal  Register  in  the  near 
future.  The  notice  will  state,  among  other 
things,  that  effective  immediately,  all  reports 
required  pursuant  to  the  above-referenced 
NSPS  or  NESHAP  regulations  by  sources 
located  in  Philadelphia  should  be  submitted 
to  the  Department  in  addition  to  U.S.  EPA. 


Region  HI.  Any  original  reports  which  have 
been  or  may  be  received  by  U.S.  EPA.  Region 
III  will  be  promptly  transmitted  to  the 
Department 

Since  this  delegation  is  effective 
immediately,  there  is  no  requirement  that  the 
Department  notify  EPA  of  its  acceptance. 
Unless  EPA  receives  from  the  Department 
wriUen  notice  of  objections  within  ten  (10) 
days  of  receipt  of  this  letter,  the  Department 
will  be  deemed  to  have  accepted  all  of  the 
terms  of  the  delegation. 
Sincerely, 

W.  Ray  Cunningham. 

Director  Air  Management  Division. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291, 

Authority:  (Sec  111(c),  and  112(d)  Gean 
Air  Act  (42  U.S.C  7411(c}  and  7412(d)). 

Dated:  August  16, 1985. 
James  M.  S«if, 
Regional  Administrator. 
[FR  Doc.  85-20215  Filed  &-22-85:  8:45  am] 
wmwo  coot  «6W  w  M 


40  CFR  Part  61 

(At>-Fm.-2M6-11 

National  Emisaion  Standarda  for 
Hazardous  Air  Pollutants;  Benzene 
Emissions  From  Maleic  Anhydride 
Plants,  Ethylbenzene/Styrene  Plants, 
Benzene  Storage  Vessels,  and 
Benzene  Equipment  Leaics 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Denial  of  petition  for 
reconsideration. 

SUMMAHY:  The  Natural  Resources 
Defense  Council  (NRDC)  has  petitioned 
EPA  to  reconsider  final  decisions 
published  June  6, 1984.  to  withdraw 
proposed  benzene  standards  for  maleic 
anhydride  process  vents,  ethylbenzene/ 
styrene  (EB/S)  process  vents,  and 
benzene  storage  vessels  (49  FR  23558], 
and  to  reconsider  promulgated 
standards  for  benzene  equipment  leaks 
(49  FR  23498).  The  petitioner  contended 
that  EPA's  Jtme  benzene  decisions  were 
not  based  on  analysis  of  the  most 
current  scientific  evidence  of  the  health 
effects  associated  with  benzene 
exposiu-e.  The  petitioner  concluded  that 
if  all  relevant  benzene  health  data  were 
considered,  EPA  would  reverse  its 
decision  not  to  regulate  the  three  source 
categories  and  would  set  more  stringent 
standards  for  benzene  equipment  leaks. 
The  petitioner  also  raised  several 
technical  issues  specific  to  EB/S  flares 
and  the  benzene  equipment  leaks 
standards. 


The  Administrator  finds  that  the 
objections  raised  do  not  provide 
substantial  support  for  revising  these 
decisions.  Also,  many  of  the  objections 
could  have  been  raised  during  the 
original  rulemakings. 

The  petition  for  reconsideration  is 
therefore  denied. 

DATES:  The  denial  of  the  petition  to 
reconsider  is  a  final  action  imder 
sections  307(d)(7)(B)  and  307(b)(1)  of  the 
Clean  Air  Act.  Review  of  the  denial  is 
available  only  by  the  fiUng  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  pubhcation,  as 
provided  in  section  307(b)(1). 

ADDRESSES:  The  dockets.  No.  OAQPS 
79-3  (Part  I  and  U).  A-79-48,  A-80-14. 
and  A-79-27,  containing  supporting 
information  are  available  for  public 
inspection  and  copying  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  Central  Docket  Section.  West  Tower 
Lobby,  Gallery  1,  Waterside  Mall,  401  M 
Street  SW..  Washington,  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  the  benzene 
unit  risk  factor,  contact  Mr.  Robert 
Kellam,  Pollutant  Assessment  Branch. 
Strategies  and  Air  Standard  Division 
(MD-12),  U.S.  Environmental  FYotection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5645.  For  further  information  on  the 
regulatory  aspects  addressed  in  this 
notice,  contact  Mr.  Gilbert  Wood, 
Standards  Development  Branch, 
Emission  Standards  and  Engineering 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5578, 

SUPPLEMENTARY  INFORMATION: . 

Background 

On  October  17, 1984  the  NRDC 
petitioned  the  Administrator  of  the  EPA, 
pursuant  to  section  307(d)(7)(B)  of  the 
Clean  Air  Act.  to  reconsider  four  final 
decisions  regarding  emissions  of  the 
hazardous  air  pollutant  benzene  as 
published  in  a  Federal  Register  notice 
June  6, 1984  (49  FR  23478,  23498,  and 
23558).  Section  307(d)(7)(B)  provides  that 
EPA  shall  convene  a  proceeding  to 
reconsider  the  rule  in  question  if  a 
person  raising  an  objection  can 
demonstrate  that:  (1)  It  was 
impracticable  to  raise  such  objection 
during  the  comment  period  or  that  the 
grounds  for  such  objection  arose  after 
the  comment  period  but  within  the  time 
specified  for  judicial  review  under 
section  307  (b)(1):  and  (2)  such  objection 
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is  of  central  relevance  to  the  outcome  of 
the  rule.  Such  objections  are  of  central 
relevance  only  if  they  provide 
substantial  support  for  the  argument 
that  the  standards  should  be  revised. 
See  Denial  of  Petition  to  Revise  NSPS 
for  Stationary  Gas  Turbines,  45  FR 
81653,  81654  (Dec.  11, 1980]  and 
decisions  cited  therein. 

Specifically  the  NRDC  requested 
reconsideration  of: 

•  The  standard  promulgated  for 
benzene  emissions  from  equipment 
leaks,  termed  fugitive  benzene 
emissions. 

•  The  withdrawal  of  the  proposed 
standard  for  benzene  emissions  from 
maleic  anhydride  process  vents. 

•  The  withdrawal  of  the  proposed 
standard  for  benzene  emissions  from 
EB/S. 

•  The  withdrawal  of  the  proposed 
standard  for  benzene  emissions  from 
benzene  storage  vessels. 

In  the  petition,  the  NRDC  raised 
objections  to  the  June  6, 1984,  EPA 
decisions  on  the  grounds  that  health 
data  relevant  to  the  health  risks  of 
benzene  were  not  available  to  the 
petitioner  during  the  prescribed  public 
comment  period  corresponding  to  a 
notice  proposing  withdrawal  of 
proposed  benzene  standards  (49  FR 
8380).  The  petitioner  contended  that 
EPA's  June  benzene  decisions  were  not 
based  on  analysis  of  the  most  current 
and  up-to-date  scientiHc  evidence  of  the 
health  effects  associated  with  benzene 
exposure.  Moreover,  the  NRDC  argued 
that  the  EPA's  latest  assessment  of  the 
carcinogenicity  of  benzene  occurred  in 
1981.  Thus,  the  Agency  did  not  include 
current  studies  that  may  have  a 
substantial  impact  on  risk  analyses. 
Specifically,  the  NRDC  contended  that 
two  major  epidemiological  studies  and 
one  animal  bioassay  related  to  benzene 
exposure  were  not  considered  by  the 
EPA  in  evaluating  the  carcinogenic 
potency  of  benzene.  These  studies  are: 

•  An  epidemiological  study  of  Ohio 
rubber  hydrochloride  workers  as 
reported  by  Rinsky  et  al,  1981,  in  which 
a  study  by  Infante,  et  al.,  1977,  was 
updated. 

•  An  epidemiological  study  of 
chemical  workers  submitted  to  EPA  by 
the  Chemical  Manufacturers 
Association  and  reported  by  Wong  et 
al..  1983. 

•  An  animal  bioassay  conducted  by 
the  National  Toxicological  Program 
(NTP,  1983). 

In  addition  to  consideration  of  these 
studies,  the  petitioners  also  requested 
that  the  EPA  consider  an  unpublished 
update  through  1983  of  the  Rinsky  et  al., 
study,  and  a  document  on  the  health 


effects  of  benzene  published  by  the 
California  Department  of  Health 
Services  (DHS,  November  1984). 

While  NRDC  submitted  that  the  unit 
risk  estimate  derived  from  Human 
studies  would  increase  EPA's  unit  risk 
factor  used  in  the  recent  decisions, 
NRDC  contended  that  the  unit  risk 
estimate  used  in  making  regulatory 
decisions  on  benzene  should  be  based 
solely  on  the  NTP  (1983)  animal 
bioassay  and  not  the  human  studies. 
Moreover,  the  NRDC  submitted  that  the 
unit  risk  estimate  based  on  the  NTP 
bioassay  should  be  derived  from  the 
dose-response  curve  of  the  incidence  of 
preputial  gland  tumors  of  male  B6C3F 
mice  because  this  assessment  results  in 
the  highest  unit  risk  estimate  and  thus 
would  be  a  more  "conservative" 
estimate.  The  NRDC  alleged  that  the 
appropriate  unit  risk  estimate  is  0.340 
per  ppm  and  not  the  0.0223  per  ppm  unit 
risk  estimate  used  by  EPA  in  the  June, 
1984  decisions. 

The  NRDC  contended  that  the  15-fold 
increase  in  the  unit  risk  estimate  used  in 
the  June  1984  decisions  would  show  a 
high  cancer  risk  to  the  exposed 
population,  and  would  warrant  an 
reversal  of  the  decision  not  to  regulate 
benzene  emissions  from  maleic 
anhydride  process  vents,  EB/S  process 
vents,  and  benzene  storage  vessels. 
Moreover,  while  the  NRDC  agreed  with 
the  decision  to  regulate  fugitive  benzene 
emissions  from  petroleum  refinery  and 
chemical  manufacturing  facilities,  NRDC 
did  not  agree  with  the  risk  analysis 
supporting  the  decision.  The  NRDC 
contended  that  the  EPA  failed  to  correct 
for  an  admitted  2  to  3-fold 
underestimate  of  benzene  exposure 
around  fugitive  sources,  and  that  such 
an  adjustment  coupled  with  a  revised 
unit  risk  estimate  would  raise  the  post- 
regulation  estimate  of  the  lifetime  risk  of 
cancer  for  the  most  exposed  individuals 
by  as  much  as  46-fold.  Finally,  NRDC 
requested  reconsideration  of  several 
technical  aspects  associated  with 
controlling  flares  at  EB/S  plants  and 
equipment  leaks. 

Updating  the  Health  Risk  Assessment 
for  Benzene 

Of  central  relevance  to  NRDC's 
reconsideration  request  is  the 
contention  that  the  health  risk 
assessment  relied  upon  in  June  was 
outdated,  and  that  the  risk  estimate  for 
benzene  should  be  revised  to  reflect  the 
most  current  literature  on  benzene 
carcinogenesis.  In  this  regard,  the  NRDC 
stated  that  "the  petition  for 
reconsideration  raises  centrally  relevant 
objections  based  on  data  and  analyses 
which  have  become  available  only  since 


the  close  of  the  comment  period  for 
these  decisions." 

On  March  6. 1984.  EPA  proposed 
withdrawal  of  proposed  standards  for 
benzene  emissions  from  the  various 
source  categories  (49  FR  9396).  The 
comment  period  for  that  notice  ended 
April  5, 1984.  During  that  time  the  EPA 
received  written  comments  from  the 
NRDC  regarding  the  risk  assessment 
used  in  those  decisions  (Docket  No. 
OAQPS  79-3(11),  Wl-D-4).  In  those 
comments,  the  NRDC  stated  that  the 
unit  risk  estimate  for  benzene  did  not 
reflect  consideration  of  all  available  and 
most  recent  studies.  They  were  critical 
of  the  fact  that  the  EPA  had  not 
evaluated  the  leukemia  response 
observed  in  a  1983  epidemiologic  study 
of  chemical  workers  exposed  to  benzene 
(Wong,  et  al.  1983)  in  the  derivation  of 
the  imit  risk  estimate.  Also,  the  NRDC 
stated  that  the  EPA  had  not  included  ttte 
cancer  response  seen  in  a  1983  chronic 
animal  bioassay  (NTP,  1983),  and  that     ' 
"the  inclusion  of  these  studies  may 
affect  the  unit  risk  estimate."  Thus,  die 
NRDC  has  previously  made  comment  on 
the  same  health  issues  as  addressed  in 
the  petition. 

The  petitioner  also  suggested 
inclusion  of  a  further  update  throu^ 
1983  of  the  epidemiologic  study  of  Ohio 
rubber  hydrochloride  workers  by  Rinsky 
et  al.,  and  to  consider  a  review  of  the 
health  effects  literature  and  a 
quantitative  risk  assessment  published 
by  the  California  Department  of  Healdi 
Services  (DHS.  1984). 

The  Benzene  Unit  Risk  Factor.  Since  a 
specific  environmental  carcinogen  is 
likely  to  be  responsible  for  at  most  a 
smaU  fraction  of  a  commimity's  overaD 
cancer  incidence,  and  since  the  general 
population  is  exposed  to  a  complex 
mixture  of  potentially  toxic  agents,  it  it 
currently  not  possible  to  directly  link 
actual  human  cancers  with  ambient  air 
exposure  to  chemicals  such  as  benzene. 
Today's  epidemiologic  techniques  are 
not  sensitive  enough  to  measure  the 
association.  Therefore.  EPA  must  rely 
upon  mathematical  modeling  techniques 
to  estimate  human  health  risks.  These 
techniques,  termed  "quantitative  risk 
assessment"  are  means  whereby  the 
risk  of  adverse  health  effects  from 
exposure  to  benzene  in  the  ambient 
environment  can  be  estimated 
mathematically  by  extrapolating  effects 
found  at  higher  occupational  exposure 
levels  to  lower  concentrations 
characteristic  of  human  exposuire  in  the 
vicinity  of  industrial  sources  of  benzene. 
The  analysis  estimates  the  risk  of  cancer 
at  various  levels  of  exposure.  A  unit  risk 
factor  for  benzene  is  derived  from  die 
dose-response  relationship  observed  in 
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the  occupational  studies  and  is  a 
measure  of  carcinogenic  potency.  For 
benzene,  the  unit  risk  represents  the 
probability  of  contracting  leukemia  as  a 
result  of  a  lifetimaof  exposure  to  a  unit 
air  concentration,  one  part  benzene  per 
million  parts  air  (PPM). 

Incorporation  of  More  Recent  Health 
Data.  The  NRDC  contended  in  the 
petition,  as  they  did  during  the  response 
period  for  the  June  decisions,  that  the 
EPA's  unit  risk  estimate  for  benzene  is 
at  least  3  years  out  of  date.  They  argued 
that  EPA  derived  the  risk  estimate  in 
1961:  and.  therefore,  the  computations 
did  not  include  the  scientific  literature 
published  since  that  time.  The  EPA 
acknowledges  that  the  June  1984 
decisions  did  not  include  quantitative 
consideration  of  the  NTP  (1983)  animal 
bioassay,  the  Wong  et  al.  (1983) 
epidemiologic  study,  and  the  Rinsky  et 
al.  (1981)  epidemiologic  study.  However, 
EPA  does  not  agree  with  the  petitioner 
that  these  studies  became  available  only 
after  the  close  of  the  public  comment 
periods  on  the  relevant  benzene 
rulemakings. 

In  response  to  the  concerns  of  the 
petitioner,  the  EPA  evaluated  the  risk 
implications  of  the  epidemiological 
findings  of  the  Rinsky  et  aL  (1981)  study 
and  the  Wong  et  al.  (1983)  study.  In 
addition,  the  Ott  et  al.  (1977)  chemical 
worker  mortality  study  was  included  in 
the  analysis.  The  following  section  is  a 
synopsis  of  this  analysis. 

The  latest  Rinsky  (unpublished)  study 
of  a  follow-up  of  the  same  rubber 
hydrochloride  workers  as  reported  in 
the  1981  study  cannot  be  used  at  this 
time  because  the  results  of  this 
particular  study  are  currently 
undergoing  internal  scientific  review 
within  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH),  and  has  not  been  released  by 
that  Agency.  Until  die  most  recent 
Rinsky  et  al.  study  has  been  released  by 
NIOSH  for  publication,  the  EPA  cannot 
include  this  study  in  a  computation  of  a 
benzene  risk  estimate.  It  is  not  EPA's 
policy  to  include  data  that  have  not 
been  reviewed  by  the  sdentific 
community.  Upon  completion  of  formal 
review  and  approval  by  NIOSH  of  the 
most  recent  Rinsky  update,  the  Agency 
will  review  the  data,  and  take  action  as 
appropriate. 

The  EPA  does  agree  with  the 
petitioner  that  the  carcinogenic  potency 
of  benzene  should  be  reevaluated  to 
reflect  the  recent  updates  to  the  benzene 
scientific  Uterature.  The  EPA  evaluation, 
described  below,  includes  consideration 
of  recent  publications  as  well  as  the 
Report  to  the  Scientific  Review  Panel 
On  Benzene  (1984)  published  by  the 


California  Department  of  Health 
Services  (DHS). 

Methodology  for  Risk  Factor 
Determinations.  The  petitioner  alleged 
that  basing  a  risk  analysis  on  these 
studies  would  result  in  a  "dramatic" 
increase  in  the  unit  carcinogenic  risk 
estimate  for  benzene.  Relying  on  the 
DHS  report.  NRDC  alleged  that  the 
potency  estimate  for  leukemia  derived 
from  the  Rinsky  et  al.  1981  study  of 
rubber  hydrochloride  workers  would  be 
more  than  two  times  the  estimates  used 
by  EPA  in  the  June  1984  decisions.  Using 
the  NTP  (1983)  animal  bioassay  showing 
elevated  incidence  of  leukemia  and 
lymphoma  increases  the  estimate  more 
than  10  times;  and  if  the  carcinomas  of 
the  preputial  glands  found  to  be 
significantly  increased  in  male  mice  are 
included,  the  unit  risk  estimate  is 
increased  15  times  over  the  value  used 
by  EPA  in  the  June  1984  decisions. 
While  NRDC  submitted  that  the  risk 
estimate  derived  from  human  studies 
will  increase  EPA's  unit  risk  factor  used 
in  the  recent  decisions.  NRDC 
contended  that  the  unit  risk  estimate 
used  in  making  regulatory  decisions  on 
benzene  should  be  based  solely  on  the 
NTP  (1983)  animal  bioassay  and  not  the 
human  studies.  Moreover,  the  NRDC 
submitted  that  the  unit  risk  estimate 
based  on  the  NTP  bioassay  should  be 
derived  from  the  dose-response  curve  of 
the  incidence  of  preputial  gland  ttunors 
of  male  BeC3F  mice  because  this 
assessment  results  in  the  highest  unit 
risk  estimate  and,  thus,  would  be  a  more 
"conservative"  estimate.  The  NRDC 
argued  that  such  an  increase  in  the  unit 
estimate  would  increase  the  computed 
risk  of  leukemia  to  people  residing  in  the 
vicinity  of  industrial  sources  of  benzene: 
and,  therefore,  the  June  1984  decisions 
not  to  regulate  certain  source  categories 
should  be  reversed.  Furthermore,  the 
petitioner  was  critical  of  EPA's 
methodology  of  calculating  a  unit  risk 
estimate  from  the  epidemiologic  studies. 
As  stated  in  the  DHS  document  (1984), 
the  focus  of  the  criticism  is  the  exclusion 
of  the  Rinsky  et  al.  (1981)  and  Wong  et 
al.  (1983)  studies  in  the  analysis. 

In  the  March  6, 1984  Federal  Register 
notice  (49  FR  8386),  the  EPA  explained 
the  health  basis  for  withdrawing 
proposed  benzene  standards.  The 
quantitative  unit  risk  estimate  used  in 
the  risk  assessment  had  been  revised  to 
take  into  consideration  comments 
received  after  the  maleic  anhydride 
proposal  (45  FR  26660)  concerning  the 
appropriateness  of  the  various 
epidemiologic  studies.  The  EPA 
reexamined  and  reevaluated  the 
scientific  literature  on  benzene 
carcinogenisis  (48  FR  8388)  and  revised 


the  estimate  from  a  probability  of 
leukemia  of  0.024/ppm  to  a  probability 
of  leukemia  of  0.022/ppm  (a  reduction  of 
about  7  percent). 

The  NRDC  commented  on  EPA's 
methodology  in  deriving  the  revised  risk 
estimate  during  the  prescribed  comment 
period.  The  petition  reiterated  those 
comments.  "The  principal  comment  by 
NRDC  was  that  EPA  developed  its 
estimate  of  risk  by  pooling  or 
aggregating  the  dose-response  curve  of 
three  epidemiological  studies;  and, 
therefore,  did  not  yield  the  most 
conservative  unit  risk  estimate.  The 
NRDC  stated  during  the  comment  period 
that,  "a  truly  conservative  assessment 
would  have  given  principal  weight  to  the 
study  yielding  the  higher  risk  estimate" 
(Docket  No.  OAQPS  79-3(11),  VI-D-4). 

The  EPA  disagrees  that  the  estimates 
of  cancer  risk  for  benzene  should  be 
appropriately  based  on  the  single  study 
that  yields  the  highest  possible  risk 
estimate.  Where  several  quality  data 
sets  are  available,  the  measure  of 
carcinogenic  potency  gains  certainly 
from  their  combined  use.  The  EPA 
methodology  for  the  evaluation  of  the 
unit  risk  estimate  for  benzene  is 
described  in  a  document  entitled  Interim 
Quantitative  Cancer  Risk  Estimates  Due 
to  Inhalation  of  Benzene  (OAQPS  79-3 
(I),  VIII-A-4).  Although  the  animal 
bioassays  were  considered,  the  EPA 
believes  that  the  unit  risk  estimate  for 
inhalation  of  benzene  is  appropriately 
based  upon  the  principal  epidemiologic 
studies  since  these  studies  are  of 
recognized  quality  and  have  the  greatest 
relevance  in  the  estimation  of  health 
risks  for  the  general  population.  In  the 
revaluation  of  the  unit  risk  estimate,  the 
EPA  pooled  the  leukemia  responses 
observed  in  the  Rinsky  et  al.  (1981)  and 
Ott  et  al.  (1977)  cohorts,  and  computed  a 
geometric  mean  risk  estimate.  The 
results  of  Wong  et  al.  (1983)  were  then 
pooled  together  with  the  results  of 
Rinsky  et  al.  (1981)  and  Ott  et  al.  (1977) 
and  compared  with  the  results  obtained 
from  pooling  the  results  of  Rinsky  and 
Ott  only.  The  resulting  ratio  between 
these  two  pooled  sets  of  data  was  used 
to  adjust  the  computed  geometric  means 
estimate.  Based  on  these  calculations, 
the  unit  risk  factor  was  revised  upward 
from  0.022/ppm  to  0.026/ppm.  The 
revised  estimate  represents  a  17  percent 
increase  in  the  estimate  used  in  the  Jime 
1984  decisions. 

Use  of  Animal  Data  to  Calculate  a 
Unit  Risk  Estimate.  The  NRDC  alleged 
that  the  cancer  incidence  observed  in  a 
2-year  rodent  bioassay  conducted  by  the 
National  Toxicological  Program  (NTP. 
1983)  should  be  used  by  the  EPA  to 
develop  a  unit  cancer  risk  estimate  for 
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exposure  to  benzene  instead  of 
epidemiological  studies.  The  NRDC 
argued  that  the  NTP  animal  study  has 
several  technical  advantages  in 
comparison  to  the  human  studies. 

•  First,  in  the  NTP  study,  the  animals 
were  subjected  to  detailed  physical 
examination,  whereas  the  human 
studies  examined  death  certificates 
alone.  Death  certificate  studies  are 
known  to  suffer  from  uncertainty  due  to 
lack  of  quality  control  in 
characterizations  of  causes  of  death 
recorded. 

•  Second,  in  the  NTP  study,  both 
sexes  were  exposed  and  the  animals 
were  examined  for  all  types  of  cancer. 
All  of  the  human  studies  have  focused 
only  male  populations;  none  of  the 
studies  examined  breast  cancer  in 
women,  for  example.  Most  of  the  human 
studies  focused  solely  on  detecting 
leukemia;  in  only  the  Wong  study  and 
the  in-progress  Rinsky  study  were  other 
lung  cancers  examined. 

•  Third,  in  most  of  the  human  studies, 
many  subjects  have  not  been  followed 
to  the  end  of  their  life  expectancy, 
whereas  in  the  NTP  study,  the  animals 
were  studied  to  the  end  of  their  normal 
lifespans. 

The  EPA  does  not  accept  NRDC's 
contention  that  animal  data  should 
supersede  epidemiological  studies  in 
determining  risk  of  exposure  to  air- 
borne benzene.  Well-designed 
analytical  epidemiological  studies  are  a 
means  of  observing  directly  the  elevated 
cancer  risk  associated  with  human 
exposure  to  a  chemical  agent.  Low-dose 
risk  estimate  derived  from  laboratory 
animal  data  extrapolated  to  humans  are 
complicated  by  a  varity  of  factors  that 
differ  among  species  tuid  potentially 
affect  the  observed  response  of 
carcinoma.  Included  among  these 
factors  are  differences  between  humans 
and  experimental  test  animals  with 
respect  to  life  span,  body  size,  genetic 
variability,  population  homogeneity, 
existence  of  concurrent  diseases, 
pharmacokinetic  effects  such  as 
metabolism  and  excretion  patterns,  and 
the  exposure  regimen.  Therefore,  when 
making  interspecies  comparisons 
between  the  cancer  response  in 
laboratory  animals  to  a  predicted 
response  in  humans,  it  is  necessary  to 
extraf>olate  using  standardized  scaling 
factors.  Commonly  employed  dosage 
scales  include  mg  per  kg  body  weight 
per  day,  ppm  in  the  diet  or  water,  mg  per 
m*  body  surface  area  per  day,  and  mg 
per  kg  body  weight  per  lifetime.  The 
accuracy  of  these  scaling  factors  as 
predictors  of  the  human  responses  is 
highly  uncertain. 

On  the  other  hand,  well-conducted 
epidemiological  studies  provide  direct 


evidence  of  a  causal  link  between  die 
chronic  exposure  in  humans  and 
adverse  health  effects.  This  direct 
evidence  of  human  carcinogenesis 
avoids  the  biological  uncertainties 
inherent  in  extrapolating  animal  cancers 
to  humans. 

Although  a  clear  dose-response 
association  between  carcinoma  and 
benzene  exposure  was  demonstrated  in 
rodent  bioassays,  the  EPA  believes  that 
human  data,  when  available,  should  be 
the  principal  factor  in  the  derivation  of  a 
unit  cancer  risk  estimate.  There  is  strong 
evidence  of  benzene  carcinogenicity 
resulting  from  well-conducted  analytical 
epidemiologic  studies  of  people 
chronically  exposed  to  airborne  benzene 
in  the  work  place. 

The  reUability  of  the  epidemiological 
studies  is  given  additional  strength  by 
the  fact  that  leukemia  mortality  rates 
were  observed  among  independent 
cohorts  in  different  occupational 
settings  by  independent  investigators.  In 
addition,  individuals  exposed  to 
benzene  were  followed  over  a  time 
period  that  spanned  the  latency  of 
leukemia.  Given  the  wide  range  of  levels 
of  benzene  exposures  and  durations  of 
exposure,  the  epidemiologic  studies 
showed  a  3-fold  to  20-fold  increase  in 
risk  of  leukemia  above  individuals  not 
exposed  to  benzene. 

Withdrawal  of  Proposed  Benzene 
Standards 

The  petitioner  felt  that  the  withdrawal 
of  proposed  standards  for  maleic 
anhydride,  EB/S,  and  benzene  storage 
should  be  reconsidered  in  light  of  an 
increased  unit  risk  factor.  The  petitioner 
beheved  that  higher  health  risk 
estimates  would  lead  the  Agency  to 
conclude  that  the  source  categories  pose 
significant  risk  to  the  public  and  that 
regulation  is  warranted. 

The  EPA  applied  the  revised  benzene 
unit  risk  factor  to  the  source  categories 
for  which  the  proposed  standards  were 
withdrawn.  In  addition  to  the 
adjustment  made  to  the  benzene  unit 
risk  factor,  EPA  also  adjusted  exposures 
(benzene  concentration  times 
population]  in  the  maleic  anhydride 
industry  because  of  the  signiBcant 
changes  in  emissions  that  have 
occurred.  This  consisted  of  eliminating 
the  United  States  Steel,  Neville  Island, 
and  Pfizer,  Terre  Haute,  plants  from  the 
health  risk  calculations,  because  neither 
plant  now  produces  maleic  anhydride 
from  benzene.  The  United  States  Steel 
plant  producers  maleic  anhydride 
entirely  from  butane,  and  Pfizer  no 
longer  produces  but  purchases  all  the 
maleic  acid  it  needs  for  fumaric  acid 
production.     ~ 


The  Monsanto,  St  Louis,  plant  is  now 
the  only  in  the  U.S.  that  produces  maleic 
anhydride  from  benzene.  The  Monsanto 
emissions  are  sent  to  an  incinerator 
when  necessary  to  generate  steam  for 
beating  in  the  colder  months  and  to  meet 
current  State  Implementation  Plan  (SIP) 
volatile  organic  compound  (VOC) 
control  requirements.  Because  it  is  more 
expensive  to  produce  maleic  anhydride 
from  benzene  than  butane,  the  benzene 
units  are  used  as  "swing"  capacity,  Le.^ 
to  meet  variations  in  maleic  anhydride 
demand,  and  do  not  operate  at  full 
production  capacity.  Based  on 
confidential  information  submitted  by 
Monsanto  [OAQPS  79-3(11),  Vm-A-ej. 
the  benzene  units  are  expected  to  be 
operated  only  part  of  1985,  with  most 
emissions  being  incinerated.  In  additioa 
the  State  of  Missouri  is  expected  to 
incorporate  into  its  SIP  stringent  VOC 
reduction  requirements  for  air  oxidatioa 
processes  (maleic  anhydride  production 
is  an  air  oxidation  process)  later  this 
year.  The  revised  health  risk  estimates 
(OAQPS  7»-3(U),  VIII-A-8)  reflect  dus 
combination  of  anticipated  events  as 
well  as  the  increased  unit  risk  factor, 
llie  EPA  also  notes  that  the  Chemical 
Manufacturers  Association  supplied 
information  (A-79-49.  IV-D-2) 
indicating  that  benzene  emissions  from 
EB/S  process  vents  declined  to  155  Mg/ 
yr  from  210  Mg/yr  due  to  additional 
controls  and  process  modifications. 

In  recalculating  the  health  risk 
estimates,  the  annual  incidence  for 
maleic  anhydride  process  vents 
decreases  to  0.005  from  0.029.  and  the 
maximum  lifetime  risk  to  1.4  x  10~*  from 
7.6xl0"».  For  EB/S  process  vents,  the 
annual  incidence  increases  to  0.0067 
frtim  0.0057,  and  the  maximum  lifetime 
risk  to  1.6X10-*  from  1.4X10-*. 

For  benzene  storage  vessels,  the 
aimual  incidence  was  previously 
estimated  to  fall  within  a  range  from 
0.043  to  a  maximum  of  0.09;  tbds  would 
increase  to  a  range  of  0.05  to  0.11.  For 
maximum  lifetime  risk,  the 
corresponding  ranges  are  3.6X10~*  to 
3.6X10"*.  with  the  increase  to  4.2xlO~» 
to  4-2x10"*.  However,  EPA's  best 
judgment  is  that  the  correct  values  are 
in  the  middle  or  upper  portion  of  these 
ranges. 

As  stated  in  the  final  withdrawal  [49 
FR  23563;  June  6, 1984).  these  numbers 
reflect  an  "*  *  *  extremely  conservative 
emission  estimate  to  tanks  equipped 
with  shingle  seals."  These  estimates  are 
characterized  as  conservative  because 
the  existing  test  data  results  reflect 
higher  emisssions  due  to  testing 
irregularities,  as  well  as  the  type  of  seal 
alone.  However,  because  the  portion  of 
emission  increase  due  to  testing 
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irregularities  cannot  be  quantified,  the 
estimate  reflecting  the  total  uncertainty 
must  be  used,  explicitly  recognizing  that 
these  estimates  reflect  the  upper  bound 
of  total  uncertainty  in  emissions,  and  a 
lower  boimd  based  on  continuous  seals. 

Although  two  of  these  source 
categories,  EB/S  process  vents  and 
benzene  storages  vessels,  show 
increases,  the  health  risks  are  still 
considered  small  by  the  Administrator 
(and  impacts  for  EB/S  plants  would  be 
even  smaller,  if  recalculated  based  on 
155  Mg/yr).  Likewise,  potential 
reductions  are  also  considered  small. 
For  EB/S,  annual  incidence  could  be 
reduced  to  about  0.0012  and  maximum 
lifetime  risk  to  about  1.1  X10"».  For 
benzene  storage  annual  incidence  could 
be  reduced  to  about  0.042  and  maximum 
lifetime  risk  to  about  3.4X10~*.  Also,  no 
significant  reductions  would  be 
achieved  at  maleic  anhydride  plants 
because  all  remaining  benzene 
emissions  would  be  controlled  by 
incineration.  As  a  result,  the 
Administrator  considers  the  impacts  of 
the  reanalysis  as  still  too  small  to 
warrant  Federal  regulatory  action  under 
Section  112.  The  petitioner's  objection 
does  not  give  substantial  support  for  the 
argument  that  the  withdrawals  should 
be  reversed  and  is.  therefore,  not  of 
central  relevance  to  the  outcome  of  the 
rule. 

Flares  at  Ethylbenzene/Styrene  Plants 

The  petitioner  questioned  the 
Agency's  assumption  that  every  flare 
within  the  EB/S  industry  achieves  98 
percent  reduction  of  benzene.  In  making 
this  ai^giunent.  the  petitioner  points  to: 

(1)  Data  indicating  that  some  flare 
efficiencies  are  less  than  98  percent  and 

(2)  the  absence  of  requirements  for  EB/S 
flare  operation  that  the  Agency 
promulgated  in  the  benzene  fugitive 
rulemaking  to  ensure  98  percent 
reduction. 

The  petitioner  cited  data  contained  in 
"Flare  Efficiency  Study."  EPA-600/2-83- 
052  (Docket  No.  A-79-49,  rV-A-4)  and 
"Evaluation  of  the  Efficiency  of 
Industrial  Flares:  Test  Results"  (Docket 
No.  A-7»-49,  VI-A-1),  as  evidence  that 
flares  do  not  achieve  98  percent 
reduction  under  certain  operating 
conditions.  The  documents  indicate  that 
such  operating  conditions  are  not  typical 
of  industry  operating  practices.  Indeed, 
as  the  petitioner  points  out  the 
documents  conclude  that  when  flares 
are  operated  under  conditions 
representative  of  industrial  practices, 
greater  than  98  percent  reduction  can  be 
expected. 

In  the  notice  to  withdraw  the 
proposed  EB/S  standards  (49  FR  23563; 
June  6, 1984),  in  the  response  to  the  same 


comment  made  by  the  petitioner  at  that 
time,  EPA  also  noted  that  operators  at 
EB/S  plants  are  unlikely  to  allow  their 
flares  to  operate  under  conditions 
resulting  in  less  than  98  percent 
reduction,  for  safety  and  economic 
considerations.  Therefore,  EPA  felt  it 
reasonable  to  assume  a  98  percent 
average  flare  efficiency  at  EB/S  plants 
for  estimating  impacts.  For  calculating 
plant-by-plant  emissions  and  exposures, 
EPA  necessarily  had  to  extend  this  98 
percent  average  assumption  to  each 
flare,  because  actual  flare  efficiency 
data  for  each  flare  are  not  available.  It 
should  be  emphasized  that  the  Agency 
did  not  and  does  not  assume  that  every 
flare,  in  fact  achieves  at  least  98  percent 
reduction. 

In  addition,  EPA  does  not  feel  that  the 
exact  percent  is  a  critical  factor  in 
estimating  baseline  impacts.  A 
simplifled  but  conservative  (would  tend 
to  overestimate  exposures)  sensitivity 
analysis  that  assumes  an  average  flare 
efficiency  at  EB/S  plants  as  low  as  80 
percent  results  in  only  about  a  15 
percent  increase  in  annual  incidence 
and  no  increase  in  maximum  lifetime 
risk  for  the  source  category  (A-79-49, 
VIU-A-5). 

In  the  benzene  fugitive  rulemaking,  by 
contrast  EPA  set  standards  that  ensure 
that  every  flare  used  to  control 
equipment  leak  emissions  achieves  98 
percent  reduction.  The  important 
distinction  is  that  in  this  case  the 
Agency  is  not  deciding  what  source 
category  to  regulate,  but  rather  is 
deciding  the  appropriate  control  level 
for  sources  that  it  has  previously 
concluded  warrant  regulation. 

The  petitioner  further  questioned  the 
Agency's  assiuned  flare  efflciency  by 
citing  EPA's  conclusions  on  the  need  for 
further  research  on  flare  efficiencies  to 
better  quantify  flare  performance  in 
"Evaluation  of  the  Efficiency  of 
Industrial  Flares:  Background — 
Experimental  Design — Facility,"  EPA-  . 
600/2-83-070  (Docket  No.  A-79-49,  IV- 
A-5).  The  petitioner  apparently  is 
implying  that  because  the  Agency 
recommends  additional  research  on 
flares  in  quantifying  reduction 
efficiencies,  it  is  inappropriate  to  assign 
any  nimierical  efficiency  to  flare 
performance  at  all.  However,  EPA  feels 
it  desirable,  if  not  necessary,  to  try  to 
quantify  impacts  to  identify  appropriate 
regulatory  actions.  The  Agency  does  not 
agree  that  exact  estimates  are  needed, 
and  believes  that  the  information  on 
flare  efficiency  and  typical  industry 
practices  is  adequate  to  assume  an 
average  efficiency  value  for  flares. 

In  summary,  after  review  of  the 
petitioner's  objection  regarding  EB/S 
flare  efficiency,  EPA  has  concluded  two 


points.  First  the  objection  was  raised  in 
the  previous  comment  period  and, 
therefore,  is  not  "new."  Second,  the 
objection  is  not  of  central  relevance  to 
the  outcome  of  the  withdrawal  action. 
Thus,  EPA  has  decided  that 
reconsideration  of  this  objection  is  not 
warranted. 

Benzene  Equipment  Leaks 

The  NRDC  requested  reconsideration 
of  the  national  emission  standard  for 
equipment  leaks  of  benzene  by  raising 
five  basic  objections: 

1.  The  NRDC  requested  that  more 
stringent  control  requirements  be 
established  based  on  alleged 
underestimates  of  risk  and  exposure. 
The  maximum  lifetime  risk,  according  to 
NRDC,  is  imderestimated  by  a  factor  of 
approximately  31-  to  46.5-fold. 

2.  The  NRDC  requested  that  EPA 
reconsider  the  use  of  sealed  bellows 
valves  and  dual  mechanical  seals  for 
pumps,  which  were  not  required,  and 
that  EPA  reconsider  the  2  percent  level 
for  the  alternative  standards  for  valves. 

3.  The  NRDC  questioned  EPA's 
technical  judgment  in  selecting  10,000 
ppmv  as  the  definition  of  an  equipment 
leak  and  requested  that  it  be  changed  to 
1,000  ppmv.  In  addition,  NRDC 
requested  that  EPA  reduce  the  5-day 
first-attempt-at-repair  period  to  24  hours 
and  the  15-day  period  for  completing 
repairs  to  5  days  when  feasible.  The 
NRDC  also  requested  that  EPA  require 
the  use  of  a  directed  preventive 
maintenance  program  to  reduce 
emissions. 

4.  The  NRDC  questioned  the  use  of 
cost  effectiveness  as  the  basis  for  the 
exemption  fit)m  monitoring  for  difficult- 
to-monitor  valves  and  the  exemption  for 
equipment  at  plant  sites  that  process 
less  than  1,000  megagrams  (Mg)  of 
benzene  annually. 

5.  The  NRDC  questioned  the 
reasonableness  of  keeping  repair 
records  for  only  2  years  and  requested 
that  records  be  kept  for  at  least  5  years. 
In  addition,  NRDC  requested  that  each 
piece  of  leaking  equipment  be 
specifically  identified  and  tagged. 

The  EPA  reviewed  each  of  NRDC's 
five  basic  objections.  After  reviewing 
these  objections,  EPA  concluded  that 
none  of  NRDC's  objections  provides  a 
substantial  basis  for  revising  the 
standards.  They  are  therefore  not  of 
central  relevance  to  these  standard;  and, 
therefore,  EPA  is  not  reconsidering  any 
of  these  aspects.  In  addition,  NRDC's 
objections  were  either  considered  before 
promulgation  of  the  standards  or  could 
have  been  raised  by  NRDC  (but  were 
not)  during  their  development.  This 
section  summarizes  EPA's  responses  to 
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NRDC's  petition  for  reconsideration.  In 
Docket  Item  A-79-27  VI-B-1.  EPA 
presents  in  detail  the  results  of  this 
review. 

The  EPA  reviewed  NRDC's  concerns 
about  correcting  the  alleged  bias 
contained  in  the  exposure  assessment 
used  in  evaluating  the  standard.  As  one 
aspect  of  this  review  (see  section 
entitled  "Updating  the  Health  Risk 
Assessment  for  Benzene"),  EPA  decided 
that  the  unit  risk  number  should  be 
about  17  percent  larger  than  used  in  the 
risk  assessment.  The  EPA  also  reviewed 
NfRDC's  concerns  about  estimating 
exposure  to  benzene  around  plants 
using  or  producing  benzene.  In  order  to 
test  the  sensitivity  of  the  regulatory 
decisions  to  changes  in  the  exposure 
assessment,  EPA  recalculated  the 
exposure  assessment  by  increasing  the 
ambient  concentrations  and,  therefore, 
exposure  by  300  percent.  A  factor  of  300 
percent  was  used  because  it  seems  to  be 
the  upper  limit  on  the  alleged 
underestimation  based  on  the  analysis 
presented  in  Appendix  C  of  the  Benzene 
Fugitive  Emissions  Background 
Information  for  Promulgated  Standards 
and  detailed  in  Docket  Item  A-7&-27, 
IV-B-18.  After  doing  so,  EPA  concluded 
that  the  standard  would  not  change 
based  on  the  new  exposure  assessment 
and;  therefore,  this  objection  is  not  of 
central  relevance  to  the  standard.  Thus, 
EPA  is  not  reconsidering  this  objection. 

The  EPA  reviewed  NRDC's  concerns 
about  sealed  bellows  valves,  dual 
mechanical  seals  for  pumps,  and  the 
alternative  standards  for  valves.  Based 
on  recalculated  estimates  of  annual 
leukemia  incidence  and  maximum  risk. 
EPA  determined  that,  because  of  the 
relatively  small  health  benefits  to  be 
gained  with  the  additional  costs  of 
requiring  the  additional  control  of 
sealed  bellows  valves  and  dual 
mechanical  seals  instead  of  the  controls 
required  by  the  standard  for  valves  and 
pumps,  EPA  considers  the  risks 
remaining  after  application  of  the 
technologies  selected  for  equipment 
covered  by  the  standard  not  to  be 
unreasonable.  Based  on  these 
considerations,  the  Administrator  has 
not  changed  the  decisions  about  the 
levels  of  control  associated  with  these 
aspects  of  the  standard. 

Concerning  NRDC's  request  to  revise 
the  level  for  the  alternative  stai\dard  for 
valves  from  2  to  1  percent,  this  standard 
is  set  at  a  level  that  is  achievable,  not  at 
a  level  that  is  achievable  only  half  the 
time,  as  would  be  the  case  with  NRDC's 
suggestion.  In  addition,  there  is  no 
practical  di^erence  between  limits  of  1 
and  2  percent  of  valves  leaking;  that  is, 
an  owner  or  operator  of  a  process  unit 


would  implement  the  same  control 
measures  to  comply  with  the  alternative 
valve  standards  whether  the  limit  is  set 
at  1  or  2  percent. 

The  EPA  reviewed  NRDC's  concerns 
about  EPA's  technical  judgment  on  the 
definition  of  a  leak,  the  repair  intervals, 
and  the  effectiveness  of  preventive 
maintenance  programs.  With  respect  to 
the  definition  of  a  leak,  the  EPA  does 
not  disagree  with  NRDC  that  additional 
emission  reductions  could  be  achieved 
by  reducing  the  leak  deflnition  from 
10,000  to  1.000  ppmv.  However,  while 
EPA  has  concluded  that  10,000  ppmv  is  a 
reasonable  leak  definition  (i.e.,  there  are 
large  enough  emissions  that  repair  can 
be  accomplished  with  reasonable  costs). 
EPA  has  not  concluded  that  1,000  ppmv 
is  a  reasonable  leak  definition. 
Therefore,  until  EPA  has  adequate  data 
to  support  the  repair  potential 
associated  with  leak  definitions  like 
1,000  ppmv,  EPA  is  selecting  a 
reasonable  leak  definition  (i.e.,  10,000 
ppmv).  With  respect  to  the  repair 
intervals.  EPA  previously  explained  its 
justification  for  the  5-day  first-attempt- 
at-repair  interval  and  the  15-day  repair 
interval  for  valves,  pumps,  and  pressure 
relief  devices.  Basically,  the  repair 
intervals  were  based  on  EPA's 
understanding  of  modem  industry 
maintenance  practices  and  leak 
detection  and  repair  programs,  which 
included  technical  judgments  on  the 
practicality  of  control  techniques  and 
work  practices.  During  development  of 
the  proposed  standard,  EPA  personnel 
made  a  concerted  effort  to  investigate 
and  gain  knowledge  about  industry 
maintenance  practices.  After 
considering  all  of  the  comments  during 
the  rulemaking,  EPA  concluded  that 
NRDC's  suggestions  of  a  24-hour  first 
attempt  period  and  a  5-day  period  for 
completing  repairs  should  not  be 
adopted. 

In  response  to  NRDC's  request  to 
mandate  a  directed  preventive 
maintenance  program.  EPA  does  not 
believe  that  a  directed  preventive 
maintenance  program  would  necessarily 
improve  the  standard's  leak  detection 
and  repair  program.  Directed  preventive 
maintenance  does  not  entirely  eliminate 
leaks.  While  adding  a  directed 
preventive  maintenance  program  to  the 
standard  can  possibly  reduce  emissions, 
it  can  increase  emissions  also.  The  EPA 
continues  to  believe  that,  in  some 
instances,  attempting  repair  of  a 
nonleaking  valve  can  result  in  creating  a 
leaking  source.  The  additional  cost  of 
such  a  program  (e.g..  routine 
replacement  of  valve  packing)  could  be 
unreasonable;  it  would  not  reduce 
emissions  by  more  than  the  standard's 


leak  detection  and  repair  program  but  it 
would  include  considerable  additional 
costs. 

The  EPA  reviewed  NRDC's  concern* 
with  the  provisions  for  diHicult-to- 
monitor  valves  and  the  basis  for  the 
small  plant  cutoff.  Even  though  EPA 
expects  few  difficult-to-monitor  valve* 
at  a  typical  plant,  these  provisions  are 
needed  to  reduce  unreasonable  costs 
that  would  otherwise  be  incurred.  The 
use  of  a  probe  on  a  boom  for  monitoring 
leaks,  as  NRDC  suggests,  is  neither 
practical  nor  precise;  and  the  labor  cost 
of  monitoring  a  small  number  of  vahres 
using  a  "cherry  picker"  would  not  be 
justified  considering  the  small  emissions 
reduction  achieved.  In  response  to 
NRDC's  concern  about  the  effects  of 
inflation  on  the  basis  for  the  size  cutoS, 
EPA  based  the  smaller  plant  exemption 
on  May  1979  dollars.  The  fact  that  the 
cost-effectiveness  criterion  developed  in 
1978  had  inflated  to  1962  doUars  is  not 
relevant  because  the  cost  of  the 
standard  would  also  increase 
proportionally.  In  fact  most  plant  sites 
have  production  rates  much  greater  than 
1,000  Mg/yr;  and,  therefore,  few,  if  any. 
plants  would  be  exempted  from  the 
standard  on  the  basis  of  the  size  cutoff. 
The  accuracy  of  the  cost-effectiveness 
number  used  in  this  decision, 
consequently,  is  not  in^>ortant 

The  EPA  reviewed  NRDCs  concerns 
with  the  recordkeeping  and  reporting 
requirements  of  the  standard.  The  EPA 
believes  that  these  requirements  provide 
for  effective  enforcement  Concerning 
NRDC's  request  for  a  longer  period  than 
2  years  for  keeping  records.  EPA 
believes  that  2  years  is  long  enou^  to 
review  and  determine  compliance  for 
most  owners  or  operators  affected  by 
the  standards;  therefore,  it  would  not  be 
necessary  for  a  plant  to  keep  records 
longer  than  2  years.  In  response  to 
NRDC's  requests  to  tag  and  report  Ae 
identity  of  each  individual  piece  of 
leaking  equipment  EPA  does  not 
specifically  require  tagging  because  H  is 
unnecessarily  restrictive.  Any  form  (rf 
identification  is  acceptable  as  long  as  it 
is  weatherproof  and  readily  visible  (e.g^ 
a  detailed  diagram  locating  valves).  The 
EPA  believes  that  it  is  unnecessary  to 
require  reporting  of  individual  leaking 
equipment  and  ^at  reporting  the 
number  of  leaking  equipment  is 
sufficient  in  helping  to  determine 
compliance.  This  system  of  reporting 
leaks  will  effectively  reduce  the  number 
of  inspections  without  reducing  the 
effectiveness  of  compliance  efforts. 

In  summary,  EPA  reviewed  each  of 
NRDC's  five  basic  objections  to  the 
promulgated  benzene  equipment  leaks 
standard.  After  reviewing  these 
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objections,  EPA  concluded  that  none  of 
NRDC's  objections  are  of  central 
relevance  to  the  standard  and  therefore, 
EPA  is  not  reconsidering  any  of  these 
objections. 

Dated:  August  16. 1965. 
Lee  M.  Thomas, 
Administrator. 

[FR  Doc.  8S-20212  Filed  8-22-S5;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21. 74,  and  78 
(Gea  Docket  82-334  et  aJ.] 

Establishment  of  a  Spectrum 
Utilization  Policy  and  Amendment  of 
the  Rules  With  Respect  to  Digital 
Termination  Systems,  Point-to-Point 
Microwave  Systems,  the  World 
Administrative  Radio  Conference,  and 
Expansion  of  Certain  Available 
Frequencies 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rules;  correction. 

summary:  This  document  corrects 
several  errors  in  various  final  rule 
documents.  This  action  is  taken  to 
clarify  the  amendments  in  each  of  the 
documents  and  to  ensure  the  accuracy 
of  each  amendment  as  it  will  appear  in 
the  Code  of  Federal  Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Campbell,  (202)  653-8177. 

Erratum 

In  the  matter  of  establishment  of  a 
spectnim  utilization  policy  for  the  fixed  and 
mobile  services'  use  of  certain  bands 
between  947  MHz  and  40  GHz.  (Gen.  Doc  82- 
334);  amendment  of  Parts  2,  21.  74  and  94  of 
the  Commission's  Rules  to  allocate  spectnim 
at  18  GHz  for,  and  to  establish  other  rules 
and  policies  pertaining  to  the  use  of  radio  in 
Digital  Termination  Systems  and  in  point-to- 
point  microwave  radio  systems  for  the 
provision  of  Digital  Electronic  Message 
Services,  and  for  other  common  carrier, 
private  radio  and  broadcast  auxiliary 
services;  and  to  establish  rules  and  policies 
for  the  private  radio  use  of  Digital 
Termination  Systems  at  10  6  GHz.  (Gen.  Doc. 
79-188):  amendment  of  Part  2  of  the 
Commission's  Rules  Regarding 
Implementation  of  the  Final  Acts  of  the 
World  Administrative  Radio  Conference, 
Geneva,  1979,  (Gen.  Doc.  80-739);  and 
amendment  of  Parts  2,  21.  74  and  94  of  the 
Commission's  Rules  and  Regulations  to 
Expand  the  Frequencies  Available  for  use  by 
Aural  Broadcast  STL  and  Intercity  Relay 
stations.  (Gen.  Doc.  82-335). 

Released:  August  16, 1965. 

1.  Several  inadvertent  omissions  and 
typographical  errors  have  been  detected 


in  the  Orders  issued  by  the  Commission 
in  the  above  captioned  proceedings. 
Those  omissions  and  errors  are 
addressed  in  the  following  paragraphs 
by  rule  section  affected. 

Section  21.703 

2.  On  August  17, 1984  the  Commission 
issued  a  Memorandum  Opinion  and 
Order  (MO&O)  in  Gen.  Doc.  82-334  and 
79-188,  49  FR  37760  (September  28, 1984) 
which  amended  §  21.703  by:  (1) 
removing  paragraphs  (a),  (b),  (c),  (d),  (e) 
and  (f);  (2)  redesignating  paragraph  (g) 
as  new  paragraph  (a)  and  paragraph  (h) 
as  new  paragraph  (b);  and  (3)  revising 
all  the  entries  between  6,425  MHz  and 
19,700  MHz  in  the  Table  in  new 
paragraph  (a).  Two  errors  were  made  in 
this  table.  First,  the  bandwidth  for  19,160 
to  19,260  MHz  band  should  have  been 
listed  as  10  MHz.  not  220  MHz.  Second, 
there  should  have  been  an  entry  for  the 
19.260  to  19,700  MHz  band  indicating  a 
maximum  bandwidth  of  220  MHz. 

3.  On  November  27, 1984.  the 
Conunission  issued  a  Third  Report  and 
Order  in  Gen.  Doc.  80-739,  49  FR  48694 
(December  14, 1984)  which  amended 

§  21.703  by  revising  the  table  in 
paragraph  (e).  Paragraph  (e)  was 
removed  by  the  MO&O,  therefore,  these 
changes  are  moot. 

4.  On  February  8, 1985,  the 
Conunission  issued  a  Second  Report  and 
Order  (2nd  R60)  in  Gen.  Doc.  82-334.  50 
FR  7338  (February  22. 1985)  which 
amended  §  21.703  by  revising  all  entries 
between  29,500  and  38,600  MHz  in  the 
Table  in  paragraph  (g).  The  MO&O 
previously  redesignated  paragraph  (g)  as 
new  paragraph  (a);  therefore,  the 
revisions  should  have  been  made  to 
paragraph  (a). 

Section  74.502 

5.  On  January  18. 1985,  the 
Commission  issued  a  Report  and  Order 
(RErO)  in  Gen.  Doc.  82-335,  50  FR  4655 
(February  1. 1985)  which  amended 

§  74.502  by  deleting  paragraph  (d).  The 
2ndRBO  in  Gen.  Doc.  82-334  also 
amended  this  section  by  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (d) 
and  (e);  and  by  adding  a  new  paragraph 
(c).  Since  paragraph  (d)  was  previously 
deleted  by  the  R&O,  the  2nd  R&O  should 
have  only  redesignated  paragraph  (c)  as 
paragraph  (d)  and  added  new  paragraph 
(c). 

Section  74.637 

6.  The  2nd  R&O  in  Gen.  Doc.  82-334 
amended  $  74.637  by  replacing  the 
phrase  "17,700-19,700  MHz  band"  with 
the  phrase  "17,700-19,700  MHz  and 
31,000-31,300  HMz  bands".  The 
frequency  unit  for  the  latter  band  is 


incorrectly  stated:  it  should  read  "MHz", 
not  "HMz". 

Section  78.18 

7.  The  2ndRBO  amended  5  78.18  by 
adding  a  new  subparagraph  (a)(5)  which 
contained  two  further  subparagraphs  (1) 
and  (2).  Those  two  designations  should 
have  been  (i)  and  (ii)  respectively. 

Federal  Communications  Commission. 

WilUam  |.  Tricarico. 

Secretary. 

(FR  Doc.  65-19933  Filed  8-22-85;  8:45  am] 
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47  CFR  Parts  81  and  83 
[PR  Dodcat  No.  85-7] 

Implementation  of  Maritime  Distress 
and  Safety  Frequencies  In  the  2-18 
MHz  Bands 

aoency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  FCC  is  amending  Parts  81 
and  83  of  its  rules  (concerning  the 
maritime  radio  services)  to  implement 
distress  and  safety  frequencies  allocated 
by  the  1983  World  Administrative  Radio 
Conference  for  the  Mobile  Services.  This 
proceeding  was  initiated  because  of 
actions  in  the  international  commimity 
to  implement  a  new  distress  and  safety 
system.  The  intended  effect  is  to  aid  the 
transition  to  an  improved  maritime 
distress  and  safety  system. 

date:  Effective  September  23, 1985. 

for  further  information  CONTACT 

Maureen  Cesaitis,  Private  Radio  Biveau. 
(202)  632-7175. 
8UPPUEMENTARY  INFORMATION: 

List  of  Subjects 
47  CFR  Part  81 

Coast  stations.  Radio. 
47  CFR  Part  83 

Marine  safety,  Radio,  Ship  stations. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  Parts  81  and 
83  of  the  Commission's  rules  to  implement 
frequencies  for  the  Future  Global  Maritime 
Distress  and  Safety  System:  PR  Docket  No. 
85-7. 

Adopted:  August  5, 1985. 
Released:  August  15, 1985. 

By  the  Commitsion. 

1.  On  January  7, 1985,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  (FCC  85-5,  50  FR  3574)  in  the 
above  captioned  proceeding.  The  Notice 
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was  in  response  to  actions  taken  by  the 
1983  World  Administrative  Radio 
Conference  for  the  Mobile  Services 
(MOB-83)  which  allocated  distress  and 
safety  frequencies  between  2  MHz  and 
18  MHz  for  the  Future  Global  Maritime 
Distress  and  Safety  System.  By  this 
action,  we  are  implementing  the  new 
frequencies  in  Parts  81  and  83  of  the 
Commission's  rules.  Early  availability  is 
intended  to  permit  voluntary 
participation  in  the  evaluation  and 
testing  of  the  new  distress  and  safety 
system. 

Background 

2.  The  International 
Telecommunications  Union  (ITU)  held  a 
World  Administrative  Radio  Conference 
for  the  Mobile  Services  in  Geneva, 
Switzerland,  in  1983.  Referred  to  as 
"MOB-83".  it  dealt  ahnosl  entirely  with 
distress  and  safety  issues.  The 
International  Maritime  Organization 
(IMO)  provided  MOB-83  with  a  design 
for  a  Future  Global  Maritime  Distress 
and  Safety  System  (FGMDSS).  >  This 
design  featured  automatic  distress 
alerting  followed  by  automatic 
transmission  of  additional  information 
concerning  a  distress  incident.  On  the 
basis  of  the  IMO  design,  MOB-83 
revised  the  international  Radio 
Regulations  to  identify  frequencies  for 
the  new  distress  and  safety  system.* 
Those  revisions  to  the  2-18  MHz 
maritime  bands  are  the  subject  to  this 
proceeding. 

Discussion 

3.  Two  parties  filed  comments  in  this 
proceeding:  the  United  States  Coast 
Guard  (USCG)  and  the  American 
Institute  of  Merchant  Shipping  (AIMS). 
Both  parties  voiced  strong  support  for 
our  proposal.  The  USCG  states  that  the 
ultimate  success  of  the  FGMDSS 
depends  upon  gaining  operational 
experience  now  with  each  of  the 
subsystems  making  up  the  FGMDSS. 
The  USCG  feels  that  this  acUon  is 
consistent  with  its  efforts  toward  full 
FGMDSS  readiness  by  about  1990. 
AIMS  agrees  that  this  action  will 
facilitate  the  implementation  of  the 
FGMDSS.  AIMS  states  that  FGMDSS 
will  allow  communications  in  an 
emergency  with  equipment  that  is 
commensurate  with  today's  technology. 


'  The  phasing  in  of  this  system  is  expected  to 
begin  in  1990.  It  will  replace  the  present  maritime 
distress  and  safety  system  which  relies  on  ship-to- 
ship  distress  alerting  using  manual  international 
Morse  Code.  The  future  system  will  rely  primarily 
on  ship-to-shore  distress  alerting  using  satellites 
and  high  frequency  terrestrial  systems  employing 
digital  selective  calling  techniques. 

•The  Final  Acts  of  MOB-83  are  currently  before 
the  U.S.  Senate  pending  ratification. 


4.  The  Notice  proposed  to  incorporate 
the  FGMDSS  frequencies  adopted  at 
MOB-83  into  the  Commission's  maritime 
rules  (Parts  81  and  83).  There  are  five 
radiotelephony  frequencies,  six  NB-DP 
frequencies  and  six  DSC  frequencies  for 
distress  and  safety  purposes.  These 
frequencies  are-specified  as  follows. 

5.  The  telephony  carrier  frequencies 
4125.0  kHz,  6215.5  kHz,  8257.0  kHz, 
12392.0  kHz.  and  16522.0  kHz  are 
available  for  simplex  distress  and  safety 
communications.  In  the  United  States, 
the  frequency  4125.0  kHz  in  currently 
available  for  business  and  operational 
communications  between  ships,  and 
between  ships  and  limited  coast 
stations.  Since  MOB-83  did  not  dedicate 
this  telephony  frequency  exclusively  for 
distress  and  safety  purposes,  we  are 
allowing  the  current  uses  of  4125.0  kHz 
to  continue. 

6.  MOB-83  set  aside  the  frequencies 
2187.5  kHz,  4188.0  kHz.  6282.0  kHz, 
8375.0  kHz,  12563.0  kHz  and  16750.0  kHz 
exclusively  for  distress  and  safety 
communication  using  digital  selective 
calling  (DSC)  techniques.  These 
frequencies  are  the  subject  of  the 
Further  Notice  of  Proposed  Rule  Making 
in  PR  Docket  83-431 » and  their 
implementation  in  the  maritime  rules 
will  be  treated  in  that  proceeding. 

7.  MOB-83  also  provided  for  the 
frequencies  2174.5  kHz,  4177.5  kHz, 
6268.0  kHz,  8357.5  kHz.  12520.0  kHz  and 
16695.0  kHz  to  be  used  exclusively  for 
distress  and  safety  communications  by 
means  of  narrow-band  direct-printing 
telegraphy  (NB-DP).  Five  of  the  NB-DP 
distress  and  safety  frequencies  are 
currently  NB-DP  working  frequencies. 
To  conform  with  MOB-83.  we  are 
making  these  frequencies  available 
exclusively  for  disfress  and  safety 
commimications  and  deleting  them  from 
the  table  of  N'B-DP  working  frequencies 
in  Part  83  of  the  rules. 

8.  Although  the  formal  transition  to 
the  FGMDSS  has  not  yet  begun,  we  are 
making  these  frequencies  available  now 
for  the  testing  and  introduction  of  ship 
radio  installations  which  will  eventually 
comprise  part  of  the  FGMDSS.  The 
operation  of  such  installations  will  be 
complementary  to  and  not  adversely 
affect  existing  distress  and  safety 
services.  These  amendments  do  not 
require  any  equipment  to  be  installed  on 
ships  or  in  coast  stations. 

9.  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  of  I960,  5 
U.S.C.  605(b),  we  certify  that  the  new 
rules  will  not  significantly  impact  a 
substantial  niunber  of  small  entities. 


This  action  makes  available  frequencies 
dedicated  for  maritime  distress  and 
safety  purposes  by  the  1983  World 
Administrative  Radio  Conference  for  the 
Mobile  Services.  Since  frequency  use 
will  be  volimtary,  no  new  equipment  is 
mandated  and  no  existing  equipment  is 
made  obsolete  by  the  action. 

10.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements:  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

11.  Accordingly,  it  is  ordered.  That 
under  the  authority  contained  in 
sections  4(i)  and  303  (c)  and  (r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303  (c) 
and  (r),  the  Commission's  rules  ARE 
AMENDED  as  set  forth  in  the  attached 
Appendix,  effective  September  23. 1985. 

12.  It  is  further  ordered,  That  a  copy  of 
the  Report  and  Order  shall  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

13.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

14.  Regarding  questions  on  matters 
covered  in  this  doounent  contact 
Maureen  Cesaitis  (202)  632-7175. 

Federal  Conununications  Commission. 

William  J.  Tricarico, 

Secretary. 

Appendix 

Parts  81  and  83  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  81— STATIONS  ON  LAND  IN  THE 
MARITIME  SERVICES  AND  ALASKA 
FIXED  SERVICE. 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Audiority:  48  Stat  1066. 1062.  as  amended: 
47  U.S.C.  154,  303.  unless  otherwise  noted. 
Interpret  or  apply  48  Stat.  1064-1088. 1081- 
1105.  as  amended:  47  U.S.C  151-155. 301-608; 
unless  otherwise  noted. 

2.  Section  81.204  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

§  81.204    Asstgnabta  frequencies    Htnxm 
band  dlrect-prfntkig  rsdlototegiaph  and 
data  transmisston  systenw. 


*  In  the  Matter  of  Digital  Selective  Calling  System 
in  the  Maritime  Mobile  Service,  released  October 
26.  1984.  FCC  84-499,  49  FR  437ia 


(e)  The  following  frequencies  are 
available  exclusively  for  distress  and 
safety  communications  by  narrow-band 
direct-printing  telegraphy: 


JMI 
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NB-OPDuinM 


OMx) 


21745 
4177.5 


8357.5 


tJSZCLO 

laas&o 


1064-10811. 1061-1105,  ax  nnended:  47  U.S.C. 
151-155.  301-609:  3  UST  4726, 12  UST  2377, 
unless  otherwise  noted. 


3.  In  8  81.304,  the  frequency  table  in 
paragraph  (a)  is  amended  by  adding  the 
following  frequencies  and  conditions  of 
use  in  frequency  order,  and  by  adding 
subparagraph  (b)(23). 

{•1.304 


$83,321    [Anwmtad] 

7.  In  S  83.321,  the  frequency  table  in 
paragraph  (b)  is  amended  by  removing 
the  frequencies  4177.5, 6288.0, 8357.5. 
12520.0  and  16695.0  kHz. 

8.  Section  83.322  is  amended  by 
adding  new  paragraph  (e]  to  read  as 
follows: 


Oonwoniaf        §33.322    FraquancI—  for  u—  In  dlatr— a. 


Sw- 

Ion 


KSotMftC 
4125.0- 


8215.5  „ 
8257.0.. 
12301,0 


t662£S 


81J06 
•UOS 
81  JOS 
81  JOS 

SLses 


23 
23 
23 
23 

23 


(23)  Use  of  this  frequency  by  coast 
stadona  is  aothorized  for  distress  and 
safety  communications  by 
radiotelephony. 

4.  Section  81.305  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 


931.305 
dtotreas. 


(d)  The  frequencies  4125.0  kHz,  6215.5 
kHz  8257.0  kHz.  12392.0  kHz  and  16522.0 
kHz  may  be  used  by  coast  stations  on  a 
simplex  basis  for  distress  and  safety 
communications.  The  frequency  4125i) 
kHz  may  also  be  used  for 
communications  between  aircraft 
stations  and  maritime  mobile  stations 
for  distress  and  safety  purposes. 

5.  Section  81.361  is  amended  by 
adding  the  footnote  "»"  after  the 
frequency  4125.0  in  the  table  in 
paragraph  (a)  and  adding  the  text  of  the 
footnote  after  the  table  to  read  as 
follows: 

f  •1.361    '-1 Ti  8  nisfili 

(a)  *  *  * 

•  The  frequency  4125J)  kHi  is  available 
domesticaUy  for  distress,  and  safety  and 
intemationaily  for  calling  purposes. 


PAFTT  83— STATIONS  OM  SHIPBOARD 
IN  THE  MARITIME  SERVICES 

6.  The  authority  citation  for  Part  83 
contioues  to  read  as  follows: 

AntborHy:  Sees.  4,  303.  48  Staf.  1086. 1082, 
as  amended:  47  U.S.C.  154, 303,  onless 
otherwise  noted.  Interpret  or  apply  48  Stat. 


(e)  The  following  frequencies  are 
available  exclusively  for  distress  and 
safety  communications  using  narrow- 
band direct-printing  telegraphy: 

NB-DP  DiatiMa  Fraqundw  piHx) 


2174.5 
4177J 


0206.0 

83575 


12S20a 
16806a 


9.  In  S  83.351.  the  frequency  table  in 
paragraph  (a)  is  amended  by  revising 
the  rule  sections  bsted  opposite  the 
frequency  4125.0  kHz  and  adding  the 
frequencies  6215.5,  8257.0.  \2392Si  and 
16522.0  kHz  in  frequency  order  to  read 
as  follows: 

§83.351    FraqoancI— avaflafala. 

(a)  *  •  • 


Cemmamttmt 

Canlar  kaqoMcy 

Swtton          'JJJJ- 

XShhmiXz: 
4126.0-   - _.. 

8215  S 

AAWCS 

8»70 

83JS2 

12392.0. 

•              • 
9936? 

1B599a 

•              • 

10.  Section  83.352  is  amended  by 
adding  new  text  at  the  end  of  paragraph 
(a)  to  read  as  follows: 

§83^2    Fraquaneiaa  for  uaa  In  distrasa 
and  saarch  and  raacua  oparationa. 

(a)  •  •  • 

Additionally  the  frequencies  4125.0 
kHz,  6215.0  kHz.  8257.0  kHz.  12392.0  kHz 
and  16522.0  kHz  are  available  for  use  by 
coast  and  ship  stations  on  a  simplex 
basis  for  distress  and  safety 
communications.  The  frequency  4125.0 
kHz  may  also  be  used  for 
communications  between  aircraft 
stations  and  maritime  mobile  stations 
for  distress  and  safety  purposes. 
*        »        •        *        • 

11.  Section  83.360  is  amended  by 
placing  the  footnote  "*"  after  the 
frequency  4125.0  kHz  in  the  table  in 
paragraph  (a)  and  adding  the  text  of  the 


footnote  after  the  table  to  read  as 
follows: 

§83.360    Fraquanaaa  lor  buHnai 
operational  purpeaaa 

(a)  *  •  • 

'  The  frequency  4125.0  kHz  b  also 
availaUe  domestically  for  distress  and  safety 
and  internationally  for  calling  purposes. 

[FR  Doc.  85-19792  Filed  8-22-64;  6:45  am) 
BiujNa  cooc  mj-9i-m 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Pvt  571 

(Oocfcat  Na  74-14;  Notice  40) 

Federal  Motor  Vehicle  Safety 
Standards  for  Occupant  Craah 
Protection;  Improvement  of  Seirt  BeN 
Aaaembliee 

agency:  Department  of  Traiuportation. 
action:  Final  rule. 

SUMMARY:  TTiis  notice  adopts  a  one-yetu* 
delay,  from  September  1, 1985,  to 
September  1, 1986.  in  the  effective  date 
for  the  safety  belt  comfort  and 
convenience  requirements  issued  by 
NHTSA  is  January  1981.  The  agency 
proposed  a  one-year  delay  in  a  notice 
issued  in  April  of  this  year.  The  April 
notice  also  proposed  several  minor 
modiflcations  to  the  comfort  and 
convenience  requirements,  which  will 
be  addressed  in  a  subsequent  notice. 

This  notice  also  denies  the  petitions 
submitted  by  American  Motors 
Corporation  and  the  Motor  Vehicle 
Manufacturers  Association  for  an 
indefinite  delay  in  the  proposed 
effective  date  of  these  amendments.  The 
denial  is  based  on  the  agency's  belief 
that  the  substantive  issues  in  the 
proposal  will  be  quickly  resolved  in  a 
separate  final  rule  and  that  delaying  the 
effective  date  for  one  year  will  give  the 
motor  vehicle  industry  sufficient  time  to 
meet  the  modified  comfort  and 
convenience  requirements. 
date:  Any  petitions  for  reconsideration 
of  this  rule  must  be  received  within  30 
days  after  the  date  of  publication  of  this 
notice.  The  new  effective  date  for  the 
seat  belt  comfort  and  convenience 
requirements  is  September  1. 1986. 
ADDHESS:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  number  and  notice  number  of 
this  notice  and  be  submitted  to:  Docket 
Section.  Room  5109.  National  Highway 
Traffic  Safety  Administration,  400 
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Seventh  Street.  SW..  Washington,  D.C. 
20590.  Docket  hours  are  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  Nelson,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration, 
Washington,  D.C.  20590  (202-428-2264). 
SUPPLEMENTARY  INFORMATION:  On 

January  8. 1981.  NHTSA  amended 
Standard  No.  208,  Occupant  Crash 
Protection,  to  specify  additional 
performance  requirements  to  promote 
the  comfort  and  convenience  of  both 
manual  and  automatic  safety  belt 
systems  installed  in  motor  vehicles  with 
a  GVWR  of  10.000  pounds  or  less  (46  FR 
2064).  The  requirements  have  not  yet 
become  effective.  In  partial  response  to 
seven  petitions  for  reconsideration,  the 
agency  extended  the  effective  date  of 
the  comfort  and  convenience 
requirements  for  one  year,  from 
September  1, 1982,  to  September  1, 1983 
(47  FR  7254).  Subsequently,  the  agency 
adopted  (48  FR  24717)  a  further 
extension  of  the  effective  date  for  the 
requirements  to  September  1, 1985. 

On  April  12. 1985,  the  agency 
proposed  to  change  the  effective  date  of 
the  comfort  and  convenience 
requirements  to  September  1. 1986,  to 
coincide  with  the  effective  date  of  the 
Department's  July  11. 1984  rule  requiring 
the  installation  of  automatic  restraints. 
This  notice  also  proposed  modifications 
to  certain  aspects  of  the  comfort  and 
convenience  performance  requirements 
in  order  to  clarify  the  agency's  intent 
and  to  address  the  concerns  raised  in 
the  petitions  for  reconsideration  (50  FR 
14580). 

After  the  April  12. 1985  notice  of 
proposed  rulemaking  was  issued. 
American  Motors  Corporation  and  the 
Motor  Vehicle  Manufacturers 
Association  petitioned  NHTSA  to 
postpone  the  effective  date  immediately 
and  indefmitely.  until  all  issues 
concerning  the  comfort  and  convenience 
requirements  are  resolved.  They  stated 
their  belief  that  a  final  rule  on  the 
former  effective  date  is  unlikely  to  be 
issued  before  production  of  1986  model 
year  vehicles  begins  in  July  1985;  that 
manufacturers  will  be  uncertain  of  the 
standard's  apphcable  requirements;  and 
that  it  is  unreasonable  to  have  this 
critical  timing  issue  tied  to  the 
rulemaking  process.  Chrysler 
Corporation,  General  Motors 
Corporation  and  Volkswagen  of 
America.  Inc.  supported  this  request  in 
submissions  to  the  docket.  General 
Motors  stated  that  deferral  is  essential 
to  provide  time  to  resolve  the  many 
interrelated  issues  of  Notices  37,  38,  and 
39,  as  well  as  to  provide  time  to  meet 


the  fmal  requirements  flowing  from 
these  rulemaking  actions.  The  agency 
disagrees.  Although  each  of  these 
proposals  concerns  Standard  No.  208. 
the  agency  maintains  that  the  issues  are 
separable,  as  are  the  notices  proposing 
them. 

The  agency  realizes  that  September  1. 
1985.  is  an  inappropriate  effective  date 
for  the  comfort  and  convenience 
requirements  because  there  is 
insufficient  lead  time  before  the 
beginning  of  the  new  model  year  to 
comply  with  the  requirements  either  in 
the  currently  adopted  version  or  in  the 
version  proposed  in  April  1985.  The 
agency  believes  that  an  effective  date  of 
September  1. 1986.  provides  sufficient 
time  for  industry  to  meet  either  version 
of  the  comfort  and  convenient 
requirements.  This  conclusion  is  based 
on  NHTSA's  own  analysis  and  on  the 
absence  of  indication  in  the  comments 
of  the  other  domestic  and  foreign  motor 
vehicle  manufacturers,  seat  belt 
manufacturers,  and  a  technical 
representative  that  a  September  1, 1986 
effective  date  would  pose  any  problems 
in  complying  with  the  proposed 
requirements.  Since  its  range  of  choices 
regarding  the  substantive  differences  in 
the  two  versions  is  not  large,  the  agency 
does  not  foresee  that  there  will  be  any 
changes  to  the  comfort  and  convenience 
requirements  which  would  necessitate 
additional  lead  time  beyond  September 
1, 1986.  Therefore,  the  agency  is 
adopting  that  date  as  the  new  effective 
date  for  all  requirements  except  the  one 
discussed  immediately  below.  However, 
if  the  final  rule  on  the  substantive  issues 
does  include  changes  for  which  the 
industry  might  need  additional  lead 
time,  the  agency  will  consider  these 
circumstances  and,  if  necessary,  take 
appropriate  steps  to  adjust  the  effective 
date. 

In  a  separate  final  rule  to  be  issued  in 
the  very  near  futiu«,  the  agency  will 
respond  to  the  substantive  issues  raised 
in  the  notice  of  proposed  rulemaking 
and  the  comments  thereon. 

Regulatory  Impacts 

The  Department  has  considered  the 
economic  and  other  impacts  of  this  fmal 
rule  and  determined  that  the  rule  is  not 
a  major  rule  within  the  meaning  of 
Executive  Order  No.  12291.  The  agency 
has  further  determined  that  the  rule  is 
not  signiHcant  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  In 
issuing  the  final  rule  on  January  8, 1981, 
NHTSA  released  a  fmal  regulatory 
evaluation  which  containis  the  agency's 
assessment  of  the  societal  benefits  and 
economic  consequences  of  that  rule. 
Copies  of  the  evaluation  can  be 


obtained  by  writing  to  NHTSA's  Docket 
Section  at  the  address  given  at  the 
beginning  of  this  notice. 

A  supplement  to  that  evaluation, 
concerning  the  proposed  modifications 
to  the  comfort  and  convenience 
requirements,  was  placed  in  the  public 
docket  on  April  12, 1985.  The  agency  has 
determined  that  a  full  regulatory 
evaluation  is  not  needed  for  this  notice 
since  the  economic  and  other  impacts  of 
a  one-year  delay  in  the  effective  date 
are  minimal.  Since  the  one-year  delay 
will  provide  manufacturers  and 
consumers  with  more  leadtime  to 
comply  with  the  requirements,  costs  to 
manufacturers  and  consumers  should  be 
slightly  reduced.  The  safety  impact  of 
this  delay  should  be  minimal:  however, 
the  agency  cannot  quantify  the 
magnitude  of  that  impact  Any  adverse 
impacts  should  be  minimized  as 
manufacturers  begin  to  implement 
voluntarily  the  comfort  and  convenience 
requirements  before  the  mandatory 
effective  date  of  September  1, 1985. 

The  agency  has  also  analyzed  this 
proposal  for  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  it  will  not  have  a 
signiffcant  effect  on  the  htunan 
environment. 

Furthermore,  the  agency  has  re\iewed 
the  effects  of  this  rule  on  small  entities 
under  the  Regulatory  Flexibility  Act 
Based  on  this  evaluation,  I  certify  that 
the  rule  will  not  have  a  signiffcant 
economic  impact  on  a  substantial 
number  of  small  entities.  Due  to  the 
minimal  effect  on  testing  costs,  the  final 
rule  will  not  significantly  affect  the 
manufacturing  costs  of  any  seat  belt 
manufacturers  who  are  small  entities  or 
the  retail  price  of  vehicles  purchased  by 
any  small  organizations  or  governmental 
units.  In  accordance  with  this 
evaluation,  no  regulatory  flexibilify 
analysis  has  been  prepared. 

list  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safefy.  Motor 
vehicles. 

PART  571-(  AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  571.208  is  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  IS  U.S.C.  1391. 1401. 1403. 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2.  S71.1.1.3  is  revised  to  read  ks 
follows: 

S7.1.3.  A  lap  belt  installed  at  any  front 
outboard  designated  seating  position  in 
a  vehicle  manufactured  on  or  after 
September  1, 1986.  shall  meet  the 
requirements  of  this  section  by  means  of 
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an  emergency-locking  retractor  that 

conforms  to  Standard  Na  208  (571.208) 

of  this  chapter. 
3.  S7.4  is  reviewed  to  read  as  follows: 
S7.4    Seat  belt  comfort  and 

convenience. 

(a)  Automatic  seat  belts  installed  in 
any  vehicle  with  a  GVWR  of  10,000 
pounds  or  less  manufactured  on  or  after 
September  1,  iges,  shall  meet  the 
requirements  of  S7.4.1,  S7.4.2,  and  S7.4.3. 

[b]  Manual  seat  belts,  other  than 
manual  Type  Z  belts  in  front  seating 
positions  in  passenger  cars,  installed  in 
any  vehicle  with  a  GVWR  of  laoOO 
potmds  or  less  manufactured  on  or  after 
September  1, 1986,  shall  meet  the 
requirements  of  S7.4.3,  S7.4.4.  S7.4.5.  and 
S7.4.a 

bsved  on  August  19, 1965. 
Diana  K.  Slaad, 
AdnUnJstrator. 
[FR  Doc  85-20159  Filed  8-20-85:  lft41  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
Administration 

50CFnPvt652 

[Oocket  No.  S0575-507S] 

Atlantic  Surf  Clam  and  Ocean  OtMhog 
FistMiiea 

AOENCv:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACnoir  Emergency  rule,  extension  of 
effective  date. 


:  An  emra^ncy  rule  amending 

the  Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quafacg 
Fisheries  (FMP)  is  in  effect  until  August 
21, 1985.  the  Secretary  of  Commerce 
(Secretary)  extends  this  rule  for  an 


additional  90  days,  through  November 
18, 1985,  because  the  conditions 
requiring  the  emergency  measures  stiU 
exist  This  extension  continues  the 
revised  management  system  for  the  New 
England  Area. 

EFFECTIVE  DATES:  August  21, 1985, 
through  November  18, 1985. 

FOfI  PURTHER  INFOmMTWN  CONTACT: 

Monique  Rutledge,  617-281-3800, 
extension  351. 

SUPPLEMENTARY  INFORMATION:  Under 
section  305(e)(2)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  the  Secretary 
issued  an  emergency  rule  amending  the 
FMP  effective  May  24, 1985  (50  FR  23014. 
May  30, 1985).  This  rule  extends  the 
Amendment  8  management  measures  for 
an  additional  90  days.  A  detailed 
discussion  of  the  background,  the  issues 
and  regulations,  and  the  classification  of 
the  rulemaking  is  set  forth  in  the 
preamble  to  the  original  emergency  rule. 

The  Mid-Atlantic  Fishery 
Management  Council  has  voted  to 
extend  this  emergency  rule  for  an 
additional  9Q  days,  since  the  conditions 
within  the  fishery  requiring  the  original 
emergency  rule  still  exist.  This  action  is 
authorized  by  section  305(e)(3)(B)  of  the 
Magnuson  Act. 

The  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  for  in 
section  (8)(aKl)  of  that  order.  This  role 
is  being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  order. 

(16U.S.C.lMne/5«9.; 

List  of  Subjects  fai  50  CFR  Part  852 

Fisheries,  Pishing.  ' 

Dated:  August  20, 1985. 
[FR  Doc  85-20233  Filed  8-20-85;  4:08  pm] 
MUJMQ  COOE  MW-aa-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  th« 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persorfs  an 
opportunity  to  participate  in  ttte  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 

[Amdt  No'.  1;  Docket  No.  2688S] 

General  Admlnistrattve  Regulatione— 
Standards  for  Approval;  Agency  Sales 
and  Service  Agreement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Standards  for  Approval;  Agency 
Sales  and  Service  Agreement  as 
contained  in  7  CFR  Part  400— Subpart  C. 
The  intended  effect  of  this  rule  is  to:  (1) 
Require  licensing,  certification,  and 
errors  and  omissions  insurance  coverage 
under  an  Agency  Sales  and  Service 
Contract;  (2)  change  "agreement"  to 
"contract"  in  the  title  and  throughout 
this  subpart;  and  (3)  provide  for 
codification  of  OMfi  information 
collection  control  numbers.  The 
authority  for  the  promulgation  of  this 
rule  is  the  Federal  Crop  Insurance  Act. 
as  amended. 

DATE:  Written  comment  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  September  23, 
1985,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  may  be  sent  to  the  Office 
of  the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building. 
U.S.  Department  of  Agriculture. 
Washington,  D.C.,  20250. 
FOR  FURTHER  INFOVIMATION  COffTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  202S0, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  mFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action  does 
not  constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 


those  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
September  17. 1987. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  prodactivity, 
innovation,  or  the  alulity  of  U.&-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2}  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  o^er 
persons. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regidatory  FlexibiUty 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  amend  the 
Standards  of  Approval-Agency  Sales 
and  Service  Agreement,  as  published  in 
the  Federal  Register  on  Monday, 
December  13, 1982,  at  47  FR  55886,  to 
require  that  contractor  representatives 
hold  a  current  State  license  audiorizing 
the  sales  of  specific  types  of  insurance 
in  all  states  where  tiie  representative 
will  be  selling  FCIC  crop  insurance  and 
that  the  contractor  be  authorized  to  act 
as  an  insurer  or  to  conduct  business  as 
an  insurance  agency  in  tfie  State  in 
which  the  contractor  is  domiciled. 
Further,  this  rule  requires  that  the 
contractor  have  and  maintain  an  errors 
and  omissions  insurance  policy. 


Contractor  representatives  will  be 
required  to  be  certified  by  FCIC  for  the 
crop  or  crops  they  will  be  selling  and  to 
hold  a  current  insurance  license  issued 
by  each  State  in  which  they  will  be 
selling  FCIC  crop  insurance  in  at  least 
one  or  more  of  the  following  lines  (a) 
multi-peril  crop  insurance;  (b)  crop  hail 
insurance;  (c)  casualty  insurance:  (d] 
property  insurance;  or  (e)  liability 
insurance. 

Representatives  who  are  oot  licensed 
but  who  are  presently  active 
representatives  and  permitted  by  POC 
to  solicit  or  conduct  business  will  be 
allowed  tuitil  July  1, 1986,  to  secure  the 
required  license.  Contractors  who  held 
an  Agency  Sales  and  Service  Agreement 
for  1965  will  be  allowed  until  July  1, 
1986,  to  become  authorized  to  act  as  an 
insurer  or  to  conduct  business  as  an 
insurance  agency  in  the  State  of 
domicile. 

Under  the  proposed  nde,  FCIC  vriH 
require  errors  and  omissions  liability 
insurance  coverage  as  part  of  the 
contractor's  responsibilities  in  order  to 
provide  indemnification  to  FCIC  in  the 
event  an  error  by  the  contractor,  or  its 
representatives,  causes  a  loss  to  FdC 
under  the  contract. 

In  addition,  FCIC  proposes  to  require 
that  the  errors  and  omissions  liability 
insurance,  if  issued  on  a  claims  base 
basis,  be  maintained  for  at  least  two 
years  beyond  the  termination  of  the 
Agency  Sales  and  Service  Contract 

Errors  and  Omissions  Liability 
Insurance  Coverage  is  presendy  a  fact(»' 
to  be  considered  by  FCIC  when 
determining  whether  a  waiver  may  be 
granted  when  a  Certified  Public 
Accountant  (CPA)  has  issued  an 
adverse  or  qualified  opinion  on  the 
contractor's  financial  statement  It  is 
proposed  that  that  reference  to  errors 
and  omissions  liabihty  insurance  be 
removed  in  this  context  since  errors  and 
omissions  liability  insurance  will  not  be 
required  of  all  contractors. 

FCIC  proposes  to  requite  diat  all  sales 
and  service  contractors  and  their 
representatives  be  licensed  or  otherwise 
authorized  to  sell  and  servioe  in  the 
States  where  they  are  domiciled 
(contractor]  or  doing  business  for  FCIC 
(representative).  This  proposal  has  been 
under  consideration  by  FCIC  for  a 
number  of  years  for  the  purposes  of 
increasing  the  professtonaliiun  of  those 
who  sell  and  service  FCIC's  poUcies  and 
of  upgrading  the  program  image.  The 
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present  Agency  Sales  and  Service 
Agreement  requires  that  representatives 
be  trained  in  an  FCIC  approved  training 
program  and  be  approved  by  FCIC  for 
sales  and  service  of  crop  insurance 
policies.  The  representative  agreement 
also  requires  that  representatives  be 
licensed  where  required  by  applicable 
law. 

Subsection  507(c)(3)  of  the  Federal 
Crop  Insurance  Act,  as  amended,  , 
requires  that  FCIC: 

...  to  the  maximum  extent  possible  .  .  . 
encourage  the  sale  of  Federal  crop  insurance 
through  licensed  private  insurence  agents 
and  brokers  and  give  the  insured  the  right  to 
renew  such  insurance  for  successive  terms 
through  such  agents  and  brokers  .... 

Many  of  the  contractors  and 
representatives  presently  certified  and 
selling  Federal  Crop  Insiu-ance  also  sell 
and  service  other  types  of  insurance  and 
are  therefore  now  State  licensed. 

Through  July  31, 1985,  587  claims  in 
the  total  amount  of  $3,234,493.06  have 
been  filed  against  FCIC  under  the 
provisions  of  the  "Good  Faith  Reliance 
on  Misrepresentation"  section  contained 
in  each  crop  insurance  regulation.  The 
amount  of  $860,448.03  was  paid  under 
this  provision  in  FY  1984.  Although  some 
of  these  claims  are  the  result  of  FCIC 
error,  the  majority  of  these  claims  are 
the  direct  result  of  errors  by  the 
contractor  or  the  representative.  Some 
way  must  be  foimd  to  reduce  this  outlay 
of  funds  and  still  maintain  program 
credibility  with  the  insured. 

Although  FCIC  cannot  now  determine 
which  losses  under  this  clause  are 
caused  by  licensed  as  opposed  to 
unlicensed  representatives,  we  believe 
that  the  additional  professionalism  and 
knowledge  which  may  be  required  by 
State  licensing  authorities  and  the 
additional  supervision  which  may 
attend  such  licensing,  including  dispute 
resolution  available  in  some  states 
between  the  insured  and  the  licensed 
agent,  should  reduce  the  number  of 
claims  under  this  clause. 

Although  FCIC  itself  will  not  be 
licensed  and  the  State  will  have  no 
authority  over  policy  language  or 
interpretation,  the  State  through  its 
licensing  authority  will  provide  another 
safeguard  against  those  few  agents 
whose  lack  of  integrity  and 
professionalism  cast  a  shadow  on  all 
connected  with  the  Federal  crop 
insurance  program. 

This  requirement  should  also  reduce 
the  conflict  which  has,  in  the  past 
occured  between  the  State  licensing 
authorities  and  FCIC  because  of  the  sale 
of  Federal  crop  insurance  by  unlicensed 
agents. 


The  proposed  regulation  does  allow 
those  representatives  and  contractors 
who  presently  are  not  licensed  or 
authorized  to  operate  by  States  but  who 
are  active  in  the  sale  of  Federal  crop 
insurance,  until  July  1, 1986,  to  obtain 
the  necessary  State  license  or  authority 
to  operate. 

Finally,  FCIC  proposes  to  change  the 
references  to  Agency  Sales  and  Service 
Agreement  in  the  title  and  throughout 
Subpart  C  to  "Agency  Sales  and  Service 
Contract"  to  conform  with  the  title  of 
the  document  entered  into  between  the 
contractor  and  FCIC. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Room  4096,  South  Building, 
U.S.  Department  of  Agricultiu^, 
Washington,  D.C.  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  Insurance.  Axlministrative 
practice  and  procedure,  Agency  Sales 
and  Service  contract,  Standards  of 
approval. 

Proposed  Rule 

PART  40a-{AMENDEDl 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  7  CFR  Part 
400.  Subpart  C.  the  General 
Administrative  Regulations;  Standards 
for  Approval — ^Agency  Sales  and 
Service  Agreement,  effective  for  the 
1986  and  succeeding  contract  years,  in 
the  following  instances: 

1.  The  authority  citation  for  7  CFR 
Part  400,  Subpart  C.  continues  to  read  as 
follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-430,  52 
Stat.  73.  77,  as  amended  (7  U.S.C.  1506. 1516). 

$400.27—400.34    (Subpart  C)  [Amended] 

2.  In  Subpart  C  all  references  to 
"Agency  Sales  and  Service  Agreement" 
in  the  title  and  throughout  Subpart  C 
(§§  400.27 — 400.34)  are  changed  to  read 
"Agency  Sales  and  Service  Contract" 
and  references  to  "agency"  are  changed 
to  "contractor." 

3.  Definitions  for  "certification", 
"claims  made  errors  and  omissions 
liability  insurance",  "contractor",  and 
"representative"  are  added  to  {  400.28. 
and  the  section  is  revised  in  its  entirety, 
to  read  as  follows: 

9400.28    Definlttons. 

For  the  purposes  of  these  financial 
standards: 


(a)  "Adverse  opinion"  means  an 
opinion  by  a  CPA  which  states  that  the 
financial  statements  do  not  present 
fairly  the  financial  position  or  changes 
in  financial  position  of  the  reporting 
entity  in  conformity  with  generally 
accepted  accounting  principles. 

(b)  "Agency  Sales  and  Service 
Contract"  also  known  as  "Master 
Marketing  Contract",  means  the 
contract  between  the  Federal  Crop 
Insurance  Corporation  (FCIC  or  the 
Corporation)  and  the  contractor  for  the 
purpose  of  selling  and  servicing  FCIC 
crop  insurance  contracts. 

(c)  "Certification"  means  successful 
completion  of  formal  training  and  testing 
administered  by  the  Corporation  in: 

(1)  New  crop  programs  and  policy 
changes; 

(2)  Corporation  procedures; 

(3)  Sales  and  servicing  techniques; 
and 

(4).  Other  related  areas  prescribed  by 
the  Corporation. 

(d)  "Claims  made  errors  and 
omissions  liability  insurance"  means  an 
error  and  omission  liability  insurance 
policy  under  which  indemnification  is 
payable  by  the  insurance  carrier  for  an 
act  which  is  made  known  to  the  insured 
party  during  the  period  the  liability 
insurance  is  in  force,  whether  or  not  the 
act  itself  occurred  during  the  period  the 
liability  insurance  was  in  force. 

(e)  "Contractor"  means  a  private 
insurance  company  which  has  entered 
into  an  Agency  Sales  and  Service 
Contract  with  FCIC  to  sell  and  service 
FCIC  crop  insurance  contracts. 

(f)  "CPA"  means  a  Certified  Public 
Accountant  who  is  licensed  as  such  by 
the  State  in  which  he/she  practices. 

(g)  "CPA  Audit"  means  a  professional 
examination  meeting  certain  standards 
on  the  basis  of  which  the  auditor 
expresses  an  independent  professional 
opinion  respecting  the  fairness  of 
presentation  of  the  financial  statements. 

(h)  "CPA  review"  means  that,  under 
the  standards  of  the  American  Institute 
of  Certified  Public  Accountants,  a 
limited  assurance  is  given  stating  that 
the  auditor  is  not  aware  of  any  material 
modification  that  should  be  made  to  the 
financial  statement  in  order  for  it  to  be 
in  compliance  with  generally  accepted 
accounting  principles. 

(i)  "Current  assets"  means  assets, 
including  cash,  that  are  reasonably 
expected  to  be  realized  in  cash  or 
consumed  during  the  normal  operating 
cycle  of  the  business  or  within  one  year 
if  the  operation  cycle  is  shorter  than  one 
year. 

(j)  "Current  liabilities"  means  current 
liabilities  included  in  those  expected  to 
be  satisfied  by  either  the  use  of  assets 


Federrf  Registgr  /  Vol.  50.  No.  164  /  Friday.  August  23.  1985  /  Propoged  Rule* 


34157 


classified  as  current  in  the  same  balance 
sheet,  or  the  creation  of  other  current 
liabilities,  or  those  expected  to  be 
satisHed  within  a  relatively  short  period 
of  time,  usually  one  year. 

(k)  "Disclaimer  of  opinion"  means  the 
opinion  by  a  CPA  which  states  clearly 
that  the  auditor  does  not  express  an 
opinion  on  the  financial  statements. 

(1)  'Tinancial  statements"  means  the 
document(s)  submitted  to  FCIC  by  a 
contractor  applying  for  an  Agency  Sales 
and  Service  Contract  which  have  been 
audited  or  reviewed  by  a  CPA  for  the 
most  recent  fiscal  year  and  which  most 
accurately  reflects  the  financial  position, 
result  of  operations,  and  change  in 
financial  position  of  the  applicant 

(m)  '^Qualified  opinion"  means  an 
opinion  by  a  CPA  which  states  that 
"except  for"  or  "subject  to"  the  effects 
of  the  matter  to  which  the  qualification 
relates,  the  financial  statement  presents 
fairly  the  financial  position,  result  of 
operations,  and  changes  in  financial 
position  in  conformity  with  generally 
accepted  accounting  principles. 

(n)  "Representative(s)"  means 
individuals  licensed  in  the  State  in 
which  they  conduct  or  solicit  business 
for  a  contractor  and  who  are  certified  by 
FCIC  for  each  crop  upon  which  they  sell 
or  service  insurance. 

(0)  "Unqualified  opinion"  means  the 
opinion  of  a  CPA  which  states  that  the 
financial  statements  present  fairly  the 
financial  position,  result  of  operations, 
and  change  in  financial  position  in 
conformity  with  generally  accepted 
accounting  principles. 

(p)  "Waiver"  means  the  approval 
given  by  FCIC  to  waive  the 
requirements  of  the  Financial  Standards 
when  the  contractor  submits  a  plan  to 
eliminate  the  deficiency  in  the 
contractor's  financial  position. 

4.  New  §§  400.35,  400.36,  and  400.37 
are  added  to  read  as  follows: 

S  400.35    R«pr*s«ntativ*  licensing  and 
certification  and  contractor  authortzatton. 
(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  contractor  and  its 
representatives  who  sell  and  service 
policies  or  represent  the  contractor  in 
sales  or  service  of  policies  must: 

(1)  In  the  case  of  representatives,  hold 
a  current  license  as  issued  by  each  State 
in  which  they  sell  FCIC  policies 
authorizing  the  sale  of  insurance  in  at 
least  one  of  tke  following  lines:  (i) 
Multiple  peril  crop  insurance;  (ii)  crop 
hail  insurance:  (iii)  casualty  insurance, 

(2)  In  the  case  of  representatives,  be 
certified  by  FCIC  for  each  crop  for 
which  they  sell  or  service  insurance. 

(3)  In  the  case  of  the  contractor,  be 
authorized  by  the  State  in  which  the 
contractor  is  domiciled  to  act  as  an 


insurer  or  to  conduct  business  as  an 
insurance  agency  in  any  line  of  property 
or  casualty  insurance  pursuant  to  the 
laws  or  regulations  of  such  State;  and 

(4)  In  the  case  of  the  contractor, 
submit  evidence,  satisfactory  to  the 
Corporiation,  verifying  the  type  of  State 
authority  held  and  the  date  of  expiration 
of  such  authority. 

(b)  Any  representative  shall  have  until 
July  1, 1986.  to  submit  verification  of 
State  licensing  if  such  representative 
has  earned  compensation  for  the  sale  or 
service  of  Federal  Crop  Insurance 
policies  for  1984  or  subsequent  crop 
year. 

(c)  Any  contractor  who  held  an 
Agency  Sales  and  Service  Agreement 
for  1985  shall  be  exempt  from  the 
requirements  of  paragraph  (a)(3)  and  (4) 
of  this  section  until  July  1,  1986. 

§400.36    Errors  and  omiMiona  HabiUty 
Insurance  covarag*. 

The  contractor  must: 

(a)  Have  an  errors  and  omissions 
liability  insurance  policy  having  limits 
of  not  less  than  $1,000,000.00  and  a 
deductible  of  not  more  than  $5,000.00  at 
the  time  of  application  for  the  Agency 
Sales  and  Service  Contract. 

(b)  Maintain  such  coverage  for  the 
same  period  of  time  as  the  period  of 
contractor's  performance  under  the 
Agency  Sales  and  Service  Contract;  and 

(c)  If  said  policy  is  written  on  a  claims 
made  basis,  maintain  such  coverage  for 
at  least  two  years  beyond  the 
termination  of  the  Agency  Sales  and 
Service  Contract 

S  400.37    OMB  control  numbers. 

OMB  contrcd  numbers  are  contained 
in  Subpart  H  of  Part  400  in  Title  7  CFR. 

Done  in  Washington.  D.C.  on  August  16, 
1985. 

PetBT  F.  Coie. 

Acting  Manager,  Federal  Crap  Insurance 
Corporation. 

[FR  Doc.  8S-20288  Filed  8-22-85;  8:45  am] 
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Food  Safety  and  Inapection  Service 

9  CFR  Part  319 
[Docket  Na  83-028N] 

Requirementa  for  Partially  Defatted 
Product* 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA 

action:  Notice  of  intent  to  initiate 
proposed  rulemaking. 

SUMMAmr:  This  notice  announces  the 
intent  of  the  Food  Safety  and  Inspection 
Service  (FSIS)  to  propose  compositional 


and  processing  requirements  for  various 
low  temperature  rendered  meat  food 
products.  The  need  for  these 
requirements  is  based  on  considerations 
of  regulatory  compliance,  nutritional 
value  of  the  products,  processing  safety 
and  product  labeling.  This  notice 
describes  these  considerations  as  well 
as  several  processing  and  labeling 
options  and  requests  comments  from 
interested  persons  as  to  how  the  Agency 
should  proceed. 

date:  Comments  on  this  notice  of  intent 
must  be  received  on  or  before  November 
21, 1985. 

ADDRESS:  Written  comments  to:  Policy 
Office  Att:  Annie  Johnson,  Food  Safety 
and  Infection  Service.  U.S.  Department 
of  Agriculture,  Room  3803,  South 
Agriculture  Building.  Washington,  D.C. 
20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Margaret  Clavin,  Director, 
Standards  and  Labeling  Division.  Meat 
and  Poultry  Inspection  Technical 
Services.  Food  Safety  and  Inspectioa 
Service,  U.S.  Department  of  Agriculture. 
Washington,  D.C  20250,  (202)  447-8042. 

SUPPLEMENTARY  MFORMATKM: 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  Ais  notice. 
Written  comments  must  be  sent  in 
duplicate  to  the  Regulations  Office  and 
should  refer  to  the  dodcet  number  that 
appears  in  the  heading  of  this  document 
All  comments  submitted  in  response  to 
this  notice  will  be  made  available  for 
public  inspection  in  the  Regulations 
Office  between  9:00  a.m.  and  4:00  pjn.. 
Monday  through  Friday. 

Background 

"Partially  defatted  products",  as  a 
general  term  used  in  this  notice,  is 
intended  to  encompass  low  temperature 
rendered  products  such  as  partially 
defatted  beef  fatty  tissue  (PDBFIl, 
partially  defatted  chopped  beef  (PDCB). 
partially  defatted  pork  fatty  tissue 
(PDPFT),  partially  defatted  chopped 
pork  (PDCP).  and  similar  products. 
These  products  are  also  referred  to 
generically  as  partially  defatted 
(species)  fatty  tissue  (PD)(S)FT]  and 
partially  defatted  chopped  (species) 
(PDC(S))  and  they  have  been  used  as 
ingredients  in  various  processed  meat 
food  products  for  a  number  of  years. 

The  widespread  use  of  these  products 
has  resulted  in  certain  conditions  whidi 
suggest  a  need  for  public  rulemaking. 
For  example,  the  definitions  of  PDBFT 
and  PDCB  have  not  been  precise  enou^ 
to  assure  distinct  products.  This  has 
resulted  in  comphance  determination 
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difficulties  for  the  Agency  and  the 
potential  for  commercial 
misrepresentation  of  some  partially 
defatted  products.  Additionally,  the  list 
of  meat  food  products  in  which  partially 
defatted  products  is  permitted  has 
grown  in  a  rather  ad  hoc  fashion  which 
leaves  the  Agency  without  a  clearly 
defined  basis  for  future  regulation  of 
these  defatted  products.  Finally,  various 
individual  processors  have  requested 
labeling  relief  from  partially  defatted 
ingredient  names  which  they  regard  as 
onerous.  This  suggests  that  some  kind  of 
reform  of  partially  defatted  product 
names  is  in  order.  Furthermore,  the 
receipt  and  consideration  of  such 
individual  requests  by  the  Agency  raises 
questions  of  labeling  equity  which  can 
best  be  addressed  in  a  public  notice- 
and-comment  proceeding. 

Regulatory  Compliance 

Partially  defatted  (species)  fatty  tissue 
(PD(S)FT)  is  produced  from  fresh  beef  or 
pork  fatty  trimmings  by  low  temperature 
rendering,  (not  exceeding  120  *F.)  (48.9 
•C).  PD(S)Fr  is  considered  to  be  a  meat 
byproduct  by  regulation  and  it  has  been 
used  in  processed  meat  food  products 
since  the  1950's.  Currently  the  only 
specifications  for  this  product  are  that  it 
have  a  pinkish  color  and  a  fresh  odor 
and  appearance  (9  CFR  319.15(e)  and 
319.29).  The  use  level  of  this  product  as 
an  ingredient  of  other  meat  food 
products  may  vary  for  different 
products.  For  example,  the  cooked 
sausage  standard  (9  CFR  319.180(b)) 
allows  PD(S)FT  to  be  used  in  an  amoimt 
not  to  exceed  15  percent  of  the  meat  and 
meat  byproduct  portion  of  the  meat 
meat  byproduct  and  poultry  portion  of 
frankfurters,  hotdogs,  weiners,  bologna, 
knockwurst  and  similar  cooked 
products.  There  is  currently  no  limit  on 
the  amount  of  PD(S)FT  that  may  be  used 
in  some  other  products  such  as  non- 
specific loaves.  (9  CFR  319.280  and 
319.281). 

In  contrast,  partially  defatted  chopped 
(species)  (PDC(S))  is  considered  to  be  a 
meat  product  under  current  Agency 
policy.  There  is  no  standard  for  this 
ingredient  in  the  meat  inspection 
regulations  with  regard  to  definition, 
sources,  and  uses  in  other  products.  The 
Meat  and  Poultry  Inspection  Manual 
(Part  18.55)  indicates  that  the  source 
trimmings  must  contain  at  least  12 
percent  lean  meat  as  determined  by 
knife  cutting  separation  and  that  leaner 
cuts  of  meat  may  not  be  added  to  lots  of 
raw  material  which  fail  these 
requirements  to  bring  them  into 
compliance.  PDC(S)  is  classified  as  a 
meat  product,  but  the  federal  meat 
inspection  regulations  do  not  provide  for 
its  use  in  any  standardized  meat  food 


products.  Agency  policy  permits  the  use 
of  PDC(S)  in  a  number  of  products 
including  some  standardized  products  at 
levels  up  to  a  maximimi  of  25  percent  of 
the  meat  content. 

In  summary,  PD(S)FT  is  described  in 
the  federal  meat  inspection  regulations 
(9  CFR  319.15(e)  and  319.29),  but  PDC(S) 
is  not.  The  current  policy  for 
distinguishing  the  two  is  that  product 
can  be  labeled  as  PDC(S]  if  the  source 
trimmings  contain  at  least  12  percent 
lean  meat  and  as  PD(S)FT  if  the  source 
trimmings  contain  less  than  12  percent 
lean.  After  freezing.  PDC(S)  and 
PD(S)FT  have  the  same  physical 
appearance  and  are  not  readily 
distinguishable  from  each  other.  The 
market  price  of  PDC(S]  is  significantly 
higher  than  that  of  PD(S)Fr.  The 
similarity  in  physical  appearance  of  the 
two  products  makes  it  extremely 
difficult  for  the  Agency  to  perform 
compliance  and  monitoring  activities 
designed  to  assure  truthful  labeling  and 
to  prevent  commercial 
misrepresentation  of  the  less  costly 
product. 

Nutritional  Considerations 

An  additional  concern  about  partially 
defatted  products  is  their  nutritional 
value  relative  to  the  expected  nutritional 
value  of  most  meat  food  products.  The 
Agency  acknowledges  that  the  existing 
data  on  the  comparative  nutritional 
value  of  partially  defatted  products  is 
somewhat  limited.  But  what  data  there 
are  have  led  to  public  expressions  of 
concern  at  both  the  State  and  Federal 
levels  about  partially  defatted  products. 
For  example,  in  1972  the  Food  and 
Nutrition  Service  (FNS)  of  USDA 
advised  school  districts  that  partially 
defatted  tissues  are  considered  as 
byproducts  and  are  not  acceptable  for 
meeting  the  meat  requirements  of  Type 
A  school  lunches.  That  notice  pointed 
out  that  the  only  meat  present  in 
PD(S)Fr  is  that  which  adheres  to  the  fat 
in  the  starting  material  and  that  it  would 
constitute  at  best  somewhat  less  than  12 
percent  of  the  product  and  more  likely 
amount  to  only  3  to  4  percent 

The  limited  available  analytical  data 
suggest  that  the  calculated  protein 
values  of  PDBFT  or  PDPFT  are  in  the 
range  of  16  to  19  percent.  These  high 
values  are  due  in  part  to  the  presence  of 
a  high  free  nonprotein  nitrogen  fraction 
of  the  product  that  was  included  in  the 
calculations.  The  PER  (Protein 
Efficiency  Ratio)  values  of  PDBFT  and 
PDCB  are  around  1.13  and  1.75  relative 
to  casein  which  is  2.5.  These  low  PER 
values  are  due  primarily  to  the  presence 
of  cell  walls  and  connective  tissue 
which  are  the  main  constituents  of  these 
products  and  which  are  low  in  essential 


amino  acids.  These  limited  data  indicate 
that  the  nutritional  values  of  these 
products  may  vary  widely  and  are 
generally  much  lower  than  those 
expected  of  meat. 

Processing  and  Handling 

A  third  concern  about  partially 
defatted  products  is  the  temperature 
used  during  processing.  Currently  these 
products  are  partially  rendered  at 
temperatures  not  exceeding  120  *F.  (48.9 
*C).  The  original  rationale  for  the 
specification  of  this  temperature  was 
that  a  product  processed  above  this 
temperature  may  change  the  appearance 
and  the  product  might  be  regarded  as 
cooked.  The  Agency  is  concerned  that 
rendering  temperatures  not  exceeding 
120  *F.  may  be  suitable  for  the  growth  of 
some  pathogenic  microorganisms, 
particularly  when  the  raw  material  is 
not  handled  properly.  For  example, 
laboratory  analyses  of  partially  defatted 
products  in  1967  confirmed  high  levels  of 
spoilage  bacteria  such  as  Escherichia 
coli,  Clostridium  perfringens  and 
various  Salmonellae.  As  a  result  of  that 
study,  the  Agency  issued  a  notice  in 
1974  directing  rigid  enforcement  of 
regulations  for  inspection  of  raw 
materials,  general  sanitation,  equipment 
and  processing  methods.  A  question  that 
the  Agency  poses  at  this  time  is  whether 
enforcement  of  general  sanitation  is 
adequate  to  assure  the  microbiological 
safety  of  partially  defatted  products  or 
whether  elevation  of  the  rendering 
temperature  would  more  directly  curb 
the  growth  of  microorganisms  in 
partially  defatted  products.  The  Agency 
requests  comments  on  this  issue. 

Product  Labeling  and  Use  Levels  in 
Processed  Products 

A  final  concern  of  the  Agency  is  the 
labeling  of  partially  defatted  products 
especially  when  they  are  used  as 
ingredients  of  other  meat  food  products. 
PD(S)FT  are  described  in  the  meat 
inspection  regtilations  (9  CFR  319.15(e) 
and  319.29,  respectively],  so  the  name  of 
these  products  is  the  name  prescribed  in 
Part  319  (9  CFR  Part  319).  For  PDC(S) 
however,  the  proper  name  of  the  product 
is  more  uncertain.  Under  current  Agency 
policy,  the  ingredient  may  be  declared 
as  "beef  or  "pork"  in  some  products  at 
certain  use  levels,  but  it  must  be 
declared  as  PDCB  or  PDCP  at  other  use 
levels  even  in  the  same  product  In  the 
case  of  other  products,  a  request  to  use 
PDC(S)  as  an  ingredient,  regardless  of 
how  it  might  be  declared,  may  be  denied 
simply  because  the  use  of  PDC(S)  in  that 
product  is  not  listed  in  the  Agency's 
policy  issuances  or  regulations.  Thus  the 
expanded  use  of  the  ingredient  in  some 
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products  becomes  increasingly  difficult. 
The  Agency  believes  that  the  industry, 
consumers,  and  the  Agency  itself  may 
benefit  from  a  more  precise  definition  of 
partially  defatted  products  and  a  more 
rational  and  orderly  system  for 
determining  their  use  as  ingredients  of 
meat  food  products. 

Options  Under  Consideration 

The  preceding  paragraphs  describe 
several  concerns  about  the  use  and 
control  of  partially  defatted  products  as 
ingredients  of  meat  food  products.  The 
Agency  believes  that  certain  regulatory 
or  policy  reforms  could  be  taken  to 
ameliorate  all  or  most  of  these  concerns. 
For  example,  the  definition  of  partially 
defatted  products  as  a  single  class  of 
product  rather  than  two  classes  could 
alleviate  some  of  the  compliance 
enforcement  difficulties  and  discourage 
potential  commercial  misrepresentation 
of  partially  defatted  products.  Second, 
the  prescription  of  limits  or  ranges  for 
protein  content,  fat  content  and  protein 
efficiency  ratio  (PER)  or  essential  amino 
acid  content  could  alleviate  much  of  the 
concern  about  the  nutritional  value  of 
partially  defatted  products  relative  to 
other  meat  food  products.  Third, 
elevation  of  the  rendering  temperature 
for  partially  defatted  products  combined 
with  subthermal  handling  requirements 
could  effectively  prevent  the  growth  of 
pathogenic  microorganisms  in  partially 
defatted  products.  Finally,  adoption  of 
suitable  names  for  product  that  meets 
the  specifications  and  for  product  that 
does  not.  would  alleviate  many  of  the 
labeling  concerns  about  partially 
defatted  products.  An  added  benefit  of 
partially  defatted  product  name  reform 
would  be  a  more  rational  and  imiform 
use  pattern  for  this  ingredient  in  a  wider 
variety  of  meat  food  products.  The 
Agency  believes  that  a  revised  approach 
to  the  processing,  composition  and 
naming  of  partially  defatted  products 
would  allow  processors  to  utilize  a  full 
range  of  processed  products,  diversify 
the  food  supply,  and  maintain  public 
confidence  in  meat  food  products  as  a 
good  source  of  high  quality  protein. 

The  specific  policy  and/or  regulatory 
options  that  the  Agency  is  considering 
for  partially  defatted  products  include 
the  following: 

1.  The  definition  of  a  single  class  of 
product  to  replace  the  current  product 
categories  FD(S)FT  and  PDC(S). 

2.  Removing  the  current  lean 
requirements  of  raw  material  as 
determined  by  knife  cutting  separation 
and  replacing  it  with  compositional 
requirements  for  partially  rendered 
products. 

3.  Prescription  of  limits  or  ranges  for 
protein  content,  fat  content,  and  PER  or 


essential  amino  acid  content.  The 
Agency  is  considering  values  of  these 
parameters  that  are  comparable  to  those 
values  which  are  expected  for  meat  food 
products.  The  Agency  invites  the 
submittal  of  specific  values  of  these 
parameters  supported  by  data  which 
indicate  that  processed  products  in 
which  partially  rendered  products  are 
used  retain  the  nutritional 
characteristics  expected  of  meat  food 
products. 

4.  Elevation  of  the  rendering 
temperature  to  not  less  than  125  'F  not 
more  than  135°F.  Rendering 
temperatures  within  this  range  would 
prevent  further  microbial  growth 
without  imparting  a  cooked  appearance. 

5.  Special  temperature  handling 
requirements  including  short-term 
holding  at  refrigeration  temperatures 
and  long-term  storage  at  0*  F  or  less. 

6.  The  establishment  of  a  descriptive 
name  for  product  that  meets  the 
specifications  in  item  3  above.  Names 
that  are  under  consideration  include: 
Partially  Rendered  (Species) 
Partially  Defatted  (Species] 
Partially  Extracted  (Species) 
Partially  Separated  (Species) 
Thermally  Separated  (Species) 
Thermally  Extracted  (Species) 
Thermally  Defatted  (Species) 

Low  Temperature  Rendered  (Species) 
Low  Temperature  Defatted  (Species) 
Low  Temperature  Extracted  (Species) 
Low  Temperature  Separated  (Species) 

7.  For  partially  rendered  product  that 
does  not  meet  the  requirements  of  item  3 
above,  the  Agency  is  considering  names 
such  as  those  in  item  6  followed  by  a 
word  such  as  'Tissue"  or  "Product". 

8.  Permitting  the  use  of  product  that 
meets  the  requirements  of  item  3  above 
at  higher  levels  than  currently  permitted 
in  a  wider  variety  of  products  as  long  as 
nutritional  characteristics  of  the 
products  are  not  affected.  This  would 
also  simplify  the  determination  of  the 
use  and  labeling  requirements  of 
partially  defatted  products  in  finished 
meat  food  products. 

9.  The  Agency  is  considering 
permitting  the  use  of  product  that  does 
not  meet  the  requirements  of  item  3 
above  only  in  meat  food  products  in 
which  byproducts  are  permitted.  The 
meat  food  product  name  would  be 
qualified  by  a  phrase  such  as  "with 
byproducts"  or  "with  variety  meats" 
and  the  common  or  usual  name  of 
ingredient  would  appear  in  the 
ingredient  statement. 

The  Agency  believes  that  there  may 
be  other  views  on  the  definitions, 
standards  and  policy  for  partially 
defatted  products.  TTierefore,  before  the 
Agency  decides  whether  to  propose  any 


changes  in  the  present  standards  and 
policy  on  partially  defatted  products,  the 
Administrator  requests  that  interested 
persons  submit  their  views  and  other 
relevant  information  as  comments  on 
this  notice.  These  comments  may  help 
the  Agency  to  fashion  a  policy  on 
partially  defatted  products  that  will 
meet  the  needs  of  both  industry  and  the 
consumers. 

Done  at  Washington.  D.C  on  August  20. 
1985. 

LLGast. 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 

(FR  Doc.  85-20245  Filed  8-22-85:  8:45  am] 

WLUNO  COOC  9410-OIMI 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  ttie 
Currency 

12CFRPart17 

[Docket  No.  85-131 

Required  Notification  To  Nominate 
Banic  Directors 

agency:  Office  of  the  Comptroller  of  die 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (Office]  proposes  to 
remove  Part  17.' Part  17  provides  that  a 
national  bank  may  require  shareholders, 
other  than  the  bank's  present 
management,  who  desire  to  nominate  a 
candidate  for  election  to  the  board  of 
directors,  to  notify  the  bank  and  the 
Office  at  least  14  but  no  more  than  50 
days  in  advance  of  the  shareholder 
meeting  called  for  the  election  of 
directors.  This  action  is  needed  to 
remove  an  unnecessary  regulation  and 
one  that  may  encourage  adoption  of 
bank  articles  or  by-laws  which  are 
unfair  to  minority  shareholders. 
DATE:  Written  conmients  must  be 
received  on  or  before  October  22, 1985. 
ADDRESSES:  Comments  should  be 
directed  to:  [Docket  No.  [85-13]. 
Communications  Division,  Fifth  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  Plaza  East  SW.. 
Washington  D.C.  20219,  Attention: 
Lyimette  Carter.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location. 

FOR  FURTHER  INFORMATION  CONTACT 

James  T.  Pitts.  Assistant  Director, 
Securities  and  Corporate  Practices 
Division.  Office  of  the  Comptroller  of  the 
Currency.  (202)  447-1954. 
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SUPn^MEMTARV  MFORMATION: 

Background 

This  action  involves  a  regulation 
which  provides  that  a  national  bank 
may  adopt  an  article  of  association  or 
by-law  requiring  shareholders  other 
than  present  management  to  notify  the 
bank  and  the  Comptroller  of  an 
intention  to  nominate  candidates  to  the 
bank's  Board  of  Directors. 

On  April  14. 1980.  the  Office  published 
for  comment  a  similar  NPRM  in  the 
Federal  Register  (45  FR  25078).  In 
response  to  that  proposal,  51  letters 
were  received  from  the  private  sector 
(primarily  banks).  Thirty-five 
conunentors  favored  retention  or 
revision.  14  favored  rescinding  the 
regulation,  and  two  letters  expressed  no 
opinion. 

Issues  Involved 

Two  issues  are  involved  in  this 
proposal.  The  first  is  whether  any 
significant  regulatory  purpose  is  served 
by  retention  of  12  CFR  Part  17. 
Historically,  the  O^ce  has  not 
maintained  logs  of  notices  filed  under 
the  regulation,  in  part  because  filings 
have  been  so  infrequent.  The  Part,  by  its 
terms,  is  permissive;  there  is  no 
requirement  that  a  bank  adopt  an  article 
of  association  or  bylaw,  requiring  notice 
from  norunanagement  nominees.  Part  17 
thus  appears  unnecessary  because,  even 
in  its  absence,  a  bank  may,  under 
prevailing  law,  adopt  an  article  of 
association  or  bylaw  requiring  advance 
notice  at  least  to  the  bank  of 
nonmanagement  nominees. 

The  second  issue  is  whether  retention 
of  Part  17  is  unfair  to  minority 
shareholders.  By  its  terms,  an  article  or 
by-law  which  is  consistent  with  12  CPU 
17.  would  impose  notification 
requirements  only  on  nonmangement 
nominees.  Management  nominees  would 
not  be  required  to  submit  the 
information  listed  in  5  17.1  (aHe)  or  to 
comply  with  its  other  provisions. 

Alternatives  Available 

Tliere  are  alternatives  to  removing  12 
CFR  Part  17.  One  alternative  would  be 
to  retain  t.he  Part,  but  require 
management  nominees  to  submit  the 
same  information  as  nonmanagement 
nominees.  Another  alternative  would  be 
to  remove  the  requirement  that  the 
Office  t>e  notified.  A  third  alternative 
would  be  to  retain  12  CFR  Part  17  in  its 
present  form. 

Conunents  Requested 

The  Office  is  once  again  publishing 
the  proposal  for  comment.  The  Office  is 
unsure  of  whether  commentors  on  the 
previous  proposal  understood  that  even 
if  the  regulation  were  removed,  a  bank 


could  still  provide  for  prior  bank 
notification  in  its  articles  of  association 
or  bylaws,  or  both.  The  Office  requests 
specific  comment  on  the  following 
issues: 

(1)  The  regulatory  purpose  to  be 
served  by  this  regulation  and  the  legal 
ability  of  a  national  bank  to  adopt 
similar  requirements  in  the  absence  of 
regulation; 

(2)  The  treatment  of  nonmanagement 
nominees  since  similar  notice  is  not 
required  for  management  nominees: 

(3)  The  application  of  12  CFR  Part  17 
as  a  method  to  restrict  the  exercise  of 
cumulative  voting  rights  provided  by 
statute  (12  U3.C.  61): 

(4)  Whether  any  useful  purpose  is 
served  by  the  current  provision  stating 
that  "any  nomination  for  director  not 
made  in  accordance  therewith,  may  be 
disregarded  and  the  votes  cast  for  such 
nominee  may  be  disregarded  by  the  vote 
teller."  Under  this  language, 
management  could  refuse  to  accept  the 
nominees  of  a  minority  shareholder,  and 
the  votes  intended  therefore,  on  the 
basis  that  12  CFR  17  was  not  precisely 
followed;  and 

(5)  The  alternatives  availa&Ie. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C  601-602],  it  is 
certified  that  this  proposal,  if  adopted  as 
a  final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposal 
would  remove  the  burden  of  the  existing 
regulation.  The  effect  of  the  proposal  is 
beneficial  rather  than  adverse,  and 
small  entities  are  generally  expected  to 
share  the  benefits  equally  with  larger 
institutions. 

Executive  Order  12291 

The  Office  has  determined  that  this 
proposal  does  not  constitute  a  "major 
rule"  and,  therefore,  does  not  require  a 
regulatory  impact  analysis.  This 
proposal  would  ease  burdens  imposed 
by  regulations  and  would  have  no 
adverse  effect  on  the  operations  of 
national  banks. 

List  of  Subjects  in  12  CFR  Part  17 

National  banks.  Nomination  of 
directors. 

Authority  and  Issuance 

Under  the  Comptroller  of  the 
Currency's  authority  in  12  U.S.C.  93a 
and  for  the  reasons  set  out  in  the 
preamble,  12  CFR  Chapter  I  is  proposed 
to  be  amended  as  follows: 

PART  17— (REHOVEO) 

1.  By  removing  Part  17. 


Dated:  July  12. 1985. 

H.  Km  Selby, 

Acting  Comptroller  of  the  Currency. 

[FR  Doc.  85-20198  Filed  8-22-85;  8:45  am) 

BILUNO  COOe  4*tO-39-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  85-NM-86-AD1 

Ainworthlness  Directives;  Fokker 
Model  F27  Series  Airplanes 

AOENCV:  Federal  Aviation  ' 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  modification  of  the 
prestall  warning  electrical  system  on 
certain  Fokker  Model  F27  series 
airplanes.  One  case  of  a  shorted  flap 
down  limit  switch  caused  flap 
extension,  when  not  selected,  through 
the  prestall  warning  circuits.  Unselected 
flap  extension  could  result  in  structural 
failure.  This  condition  may  be  corrected 
by  isolating  the  prestall  warning  circuits 
from  the  flap  down  limit  switch  circuits. 

DATES:  Conunents  must  be  received  on 
or  before  October  15, 1985. 

addresses:  Send  conunents  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-86-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  96168.  The  applicable 
service  information  may  be  obtained 
from  the  Manager  of  Maintenance  and 
EngLneering,  Fokker  B.V.,  Product 
Support,  P.O.  Box  7600, 11172)  Schiphol 
Oost,  The  Netherlands.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  E.  Baldwin,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
2978.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168. 
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SUPPUEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  conunents  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
86-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

Discussion 

The  Ministerie  van  Verkeer  en 
Waterstaat,  Rijkluchvaartdienst  (RLD), 
the  Civil  Aviation  Authority  of  the 
Netherlands,  has,  in  accordance  with 
existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  an 
unsafe  condition  that  may  exist  on 
certain  Fokker  Model  F27  airplanes.  One 
case  of  a  short  circuit  in  the  flap  down 
limit  switch,  located  in  the  right  hand 
nacelle,  was  reported,  which  caused  the 
Haps  to  extend  in  flight  without  having 
been  selected.  To  preclude  this,  the 
prestall  warning  circuits  must  be  deleted 
from  the  flap  down  limit  switch.  Fokker 
issued  Service  Bulletin  F27/34-52  to 
prescribe  these  modifications.  The  RLD 
issued  an  airworthiness  directive  on 
March  28. 1983,  to  make  Service  Bulletin 
F27/34-52  modifications  mandatory. 
Unselected  flap  extension  could  result  in 
structural  failure. 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  tj^je  certificated 
in  the  United  States  under  the 
provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this  type 
design  registered  in  the  United  States, 
an  AD  is  proposed  that  would  require 
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modification  of  Fokker  Model  F27  series 
airplanes  that  may  be  operated  in  the 
U.S.  registry. 

It  is  estimated  that  there  are  40  Fokker 
Model  F27  airplanes  on  the  U.S.  register. 
An  investigation  in  August  1984 
disclosed  that  all  of  those  airplanes  had 
been  modified  in  accordance  with 
Fokker  Service  Bulletin  F27/34-52. 
However,  other  Fokker  Model  F27  series 
airplanes  are  eligible  for  import  onto  the 
U.S.  register.  This  NPRM  proposes  an 
AD  to  ensure  that  unsafe  conditions  are 
corrected  in  the  event  affected  airplanes 
are  imported.  The  labor  costs  are 
estimated  at  2  manhours  per  airplane 
and  $40  per  manhour,  for  a  total  cost 
impact  of  $80  for  each  affected  airplane. 
For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979];  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
.  impact  on  a  substantial  number  of  small 
entities  because  few.  if  any,  Fokker 
Model  F27  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment  > 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  i  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised)  Pub.  L  97-449. 
(anuary  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  direcL've: 

Fokker  B.V.:  Applies  to  Model  F27  airplanes. 
certificated  in  any  category,  serial 
numbers  10102  to  10642  inclusive  and 
10644.  Compliance  required  within  60 
days  after  the  effective  date  of  this  AD 
unless  already  accomplished: 
A.  To  prevent  unselected  flap  extensioa 
isolate  the  prestall  warning  power  supply 
wires  from  the  flap  down  limit  switch  in 
accordance  with  Fokker  Service  Bulletin  F27/ 
34-52  dated  March  23, 1983. 


B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  t>e 
used  when  approved  by  the  Manager, 
Standardization  Branch.  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  iMued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  Imsc  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  already  received  these 
dociunents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the 
Manager  of  Maintenance  and 
Engineering.  Fokker  B.V..  Product 
Support.  P.O.  Box  760a  11172]  Schiphol 
Oost.  The  Netherlands.  These 
documents  may  be  examined  at  the 
FAA  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  9010  East  Mar^nal  Way 
South,  Seatde.  Washington. 

Issued  in  Seattle,  Washington,  on  August 
16. 1965. 

CharlM  R.  Foatar. 

Director.  Northwest  Mountain  Region. 
(FR  Doc.  85-20157  FUed  8-22-85:  &-4S  am] 
MLLWO  COOC  4t1«-1S-M 


14  CFR  Part  39 

[Docket  Na  S5-NM-«7-AO] 

Airworthiness  Dirscttvss;  Fokksr  B.V. 
Model  F28  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  inspection  of  the  pilots' 
restraint  harnesses  and  the  emergency 
lighting  system  on  certain  Fokker  Model 
F28  series  airplanes  and  replacement, 
modification,  or  repair  as  necessary,  to 
correct  certain  unsafe  conditions  which 
may  exist.  This  action  is  necessary  to 
ensure  that  the  flight  crew  is  properly 
restrained  and  that  the  emergency 
lighting  system  properly  illuminates 
door  operating  instructions. 
dates:  Comments  must  be  received  on 
or  before  October  15. 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-87-AD.  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  the  Manager  of  Maintenance  and 
Engineering.  Fokker  B.V..  Product 
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Support.  P.O.  Box  7600. 111721  Schiphol 
Oost,  The  Netherlands,  or  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

TOR  FURTHCII INKNONATION  CONTACT: 

Mr.  Mark  E.  Baldwin,  Standardization 

Branch,  ANM-113:  telephone  (202)  431- 

297a  Mailing  address:  FAA  Northwest 

Mountain  Region,  17900  PaciBc  Highway 

South,  0-68866,  Seattle,  Washington 

9818a 

SUPPICMENTARY  INFOfUIATtOIC 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA 
Northwest  Mountain  Region.  Office  of 
the  Regional  Cotmsel.  Attention: 
Airworthiness  Rules  Docket  Na  8S-NM- 
87-AD,  17900  Pacific  Highway  South.  C- 
6^66,  Seattle,  Washington  98168. 

Discussion 

The  Ministerie  van  Verkeer  en 
Waterstaat,  Rijksluchvaartdienst  (RLD). 
the  Civil  Aviation  Authority  of  the 
Netherlands,  has,  in  accordance  with 
existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  two 
unsafe  conditions  that  may  exist  on 
certain  Fokker  Model  F28  airplanes.  One 
condition  concerns  the  inertia  re^  used 
with  some  Fokker  Model  F28  pilot  and 
copilot  seats  manufactured  in  the  United 
Kingdom  Civil  Aviation  Authority  has 
made  mandatory  a  service  bulletin 
issued  by  the  manufacturer  of  the  inertia 
reels. 


Fokker  followed  this  action  with  a 
Fokker  service  bulletin  specifically 
applicable  to  F28  airplanes.  The  other 
condition  concerns  the  emergency 
lighting  system  for  one  type  of  interior. 
Fokker  issued  a  service  bulletin  calling 
for  modifications  to  the  system,  which 
the  RLD  classified  as  mandatory  on 
September  10. 1984.  The  unsafe 
conditions  and  corrective  actions  are 
described  as  follows: 

A.  Cases  of  spring  failure  have 
occurred  in  the  inertia  reel  assemblies 
used  with  the  pilot  and  copilot  seats, 
which  have  caused  loss  of  safety 
harness  rewind  function  and  crew 
restraint  during  turbulence. 
Replacement  of  the  spring  and  a 
mounting  collar  with  parts  of  a  new 
design  is  necessary  to  ensure  proper 
functioning  of  the  pilots'  harnesses. 
(Reference  Fokker  Service  Bulletin  F28/ 
25-93  and  Teleflex  Morse  Limited 
Service  Bulletin  2S-00-185429,  Issue  2.) 

B.  For  one  type  of  interior 
arrangement  the  instruction  placards 
for  operation  of  the  service/emergency 
door  are  not  legible  when  emergency 
lighting  is  in  operation.  Modification  of 
the  emergency  lighting  system  is 
necessary  to  ensure  an  acceptable  level 
of  crashworthiness.  (Ref.  Fokker  Service 
Bulletin  F28/33-32.) 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement. 

Since  these  conditions  may  exist  ot 
develop  on  airplanes  of  this  type  design 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require 
inspections,  modifications,  and  repairs, 
as  necessary,  of  the  affected  Fokker 
Model  F28  series  airplanes  that  may  be 
operated  on  the  U.S.  registry. 

It  is  estimated  that  there  are  30  Fokker 
F28  airplanes  on  the  U.S.  register  which 
are  currently  active.  None  of  these 
airplanes  are  affected  by  these  service 
bulletins.  However,  airplanes  that  are 
affected  may  be  imported  and  placed 
onto  the  U.S.  register.  This  NPRM 
proposes  an  AD  to  ensure  that  unsafe 
conditions  are  corrected  in  that  event  It 
woudd  require  a  total  of  25  manhours  at 
$40  per  manhour  to  accomplish  the 
requirements  of  the  proposed  AD.  Parts 
are  estimated  to  be  $431  per  airplane. 
Based  on  these  figures,  the  total  cost  per 
airplane  would  be  $1,431. 

Fot  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2]  is  not  a  significant  rule 
pursuant  to  die  Department  of 


Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  Fokker 
Model  F28  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

PART  39-{AUENDEDl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C  108(g)  (Revised)  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokkar  B.V.:  Applies  to  Model  F28  airplanes 
as  indicated  in  the  applicability 
statement  of  each  service  bulletin  listed 
below.  Compliance  is  requested  within 
the  next  120  days  after  the  effective  date 
of  tiiis  airworthiness  directive,  unless 
already  accomplished. 

A.  To  prevent  loss  of  the  pilot  and  copilot 
restraint  function  of  the  safety  harnesses, 
replace  the  inertia  reel  springs  and  mounting 
collars  in  accordance  With  Fokker  Service 
Bulletin  F28/25-e3  dated  June  4. 1984.  and 
Teleflex  Morse  Limited  Service  Bulletin  25- 
00-185429.  Issue  2.  dated  September  1983. 

B.  To  ensure  that  instruction  placards  on 
the  service/emergency  door  in  emergency 
lighting  conditions  are  legible,  modify  the 
emergency  lighting  system  in  accordance 
with  Fokker  Service  Bulletin  F28/33-32,  dated 
September  17. 1984. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  FAA,  Northwest 
Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  abeady  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the 
Manager  of  Maintenance  and 
Engineering,  Fokker  B.V.,  Product 
Support  P.O.  Box  7600, 11172)  Schiphol 
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Oost,  The  Netherlanda.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  9010  East  Marginal  Way 
South,  Seattle,  Washington. 

Issued  in  Seattle,  Washingtoa  on  August 
16,1985. 

Chories  R.  Foster. 

Director,  Northwest  Mountain  Region. 

(FR  Doc.  85-20156  Filed  8-22-85:  8:45  am] 
miNm  coot  4ew-is-M 


14  CFR  Part  39 

[DockM  No.  85-NM-7S-AO] 

Airworthiness  Directives;  Folclcer 
IModei  F27  Series  Airplanes 

agency:  Federal  Aviation 
Adminstration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  modification  of  the 
inboard  hinge  bolt  installation  on 
certain  Foklcer  Model  F27  series 
airplanes.  One  case  has  been  reported 
of  restricted  aileron  movement  due  to  a 
loose  bolt/bush  connection  at  the 
aileron  inboard  hinge  point,  which 
permitted  the  spring  tab  balance  lever  to 
interfere  with  the  wing  cutout. 
Restricted  aileron  movement  or  a 
jammed  aileron  could  result  in  loss  of 
roil  control. 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1985. 

addresses:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Adminstration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-75-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98188.  The  applicable 
service  information  may  be  obtained 
from  the  Manager  of  Maintenance  and 
Engineering,  Fokker  B.V.,  Project 
Support,  P.O.  7600, 11172)  Schiphol  Oost, 
The  Netherlands.  This  information  may 
be  examined  at  the  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mark  E.  Baldwin,  Standardization 
Branch  ANM-13;  telephone  (206)  431- 
2978.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 


SUPPLEMENTARY  INPORMATWN: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  wiU  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA 
Northwest  Moutain  Region,  Office  of  the 
Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
75-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

Discussion 

The  Ministerie  van  Verkeer  en 
Waterstaat,  Rijkluchvaartdeinst  (RLD), 
the  Civil  Aviation  Authority  of  the 
Netherlands,  has,  in  accordance  with 
existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  an 
imsafe  condition  that  may  exist  on 
certain  Fokker  Model  F27  airplanes.  One 
case  has  been  reported  of  restricted 
aileron  movement  which  was  attributed 
to  a  loose  bolt/bush  connection  at  the 
inboard  aileron  hinge  point  at  wing 
station  10030.  Fokker  issued  Service 
Bulletin  F27/57-58  to  establish  a  means 
to  modify  the  hinge  bolt  installation  and 
preclude  the  interference.  The  RLD 
issued  an  airworthiness  directive  on 
]une  30, 1983,  to  make  the  service 
bulletin  modifications  mandatory. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  type 
design  registered  in  the  United  States, 
an  AD  is  proposed  that  would  require 
modification  of  the  aileron  inboard 
hinge  bolt  installations. 

It  is  estimated  that  32  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 


that  it  would  take  approximate!)-  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Repair  parts  are  estimated  at  $44  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  \x  $5,248. 

For  the  reasons  discussed  above  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  wliidi 
is  not  major  under  Executive  Order 
12291  and  (2]  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26. 
1979):  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  Fokker 
Model  F27  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjecto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

PART  39— (AIMENOED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
)anuary  12. 1983);  and  14  CFR  11 JB. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Foklcer  B.V.:  Applies  to  Model  F27  airplanes, 
serial  numbers  10105  to  10635  inclusive, 
certificated  in  any  category.  Compliance 
required  wittiin  180  days  after  the 
effective  date  of  this  AO,  unless  already 
accomplished: 

A.  To  prevent  restricted  aileron  movement 
or  jamming,  modify  the  aileron  inboard  hinge 
bolt  installations  in  accordance  with  Fokkw 
Senrice  Bulletin  F27/57-58  dated  May  16, 
1983. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 
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All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the 
Manager  of  Maintenance  and 
Engineering,  Fokker  B.V.,  Project 
Support.  P.O.  Box  11172}  Schiphol  Oost, 
The  Netherlands.  These  documents  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  9010  East 
Marginal  Way  South.  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  August 
16,1985. 

Clurlet  R.  Porter. 

Director,  Northwest  Mountain  Region. 
(FR  Doc  85-20155  Filed  8-22-85:  8:45  am] 
aCUNQ  CODE  4ai«-1»-«i 


14CFRPart39 

[Docket  No.  8S-NM-76-AO] 

Airworthiness  Directives;  Foldter  B.V. 
Model  F28  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  I^oposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  inspection,  and 
modincation,  if  necessary,  of  certain 
cabin  fire  extinguishers  installed  in 
Fokker  Model  F28  series  airplanes. 
Several  fire  extinguishers  have  been 
found  which  have  out-of-tolerance 
cartridge  holders  which  could  prevent 
activation  of  the  extinguisher  in  the 
event  of  a  cabin  fire.  Correction  of  out- 
of-tolerance  cartridge  holders  is 
necessary  to  ensure  proper  operation  of 
the  fire  extinguisher. 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-76-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  the  Manager  of  Maintenance  and 
Engineering.  Fokker  B.V..  Product 
Support,  P.O.  Box  7600, 11172]  Schiphol 
Oost,  The  Netherlands,  or  Walter  Kidde. 
S.E.  Service  Center,  3994  N.W.  27th 
Street,  Miami,  Florida  33142.  This 
information  may  be  examined  afthe 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 


Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  E.  Baldwin,  Standardization 
Branch.  ANM-113:  telephone  (206)  431- 
2978.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  . 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  \iews,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUabiUtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
76-AD,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 

Discussion 

The  Ministerie  van  Verkeer  en 
Waterstaat,  Rijksluchtvaartdienst  (RLD), 
the  Civil  Aviation  Authority  of  the 
Netherlands,  has,  in  accordance  with 
existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  an 
unsafe  condition  that  may  exist  on 
certain  Fokker  F28  airplanes.  Several 
cartridge  holders  on  certain  Walter 
Kidde  portable  fire  extinguishers  were 
reported  to  have  out-of-tolerance 
internal  dimensions  which  could  cause 
the  extinguishers  to  malfunction.  Walter 
Kidde  Service  Bulletin  2&-20-240  was 
issued  to  correct  the  problem.  Fokker 
Service  Bulletin  F28/26-12  was  issued 
September  28, 1981,  to  provide  the 
means  for  corrective  action  specifically 
for  Model  F28  airplanes.  On  October  23, 
1981,  the  RLD  made  the  Fokker  Service 


Bulletin  mandatory  by  the  issuance  of 
an  airworthiness  directive. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement. 

Since  these  conditions  are  likely  to 
exist  on  airplanes  of  this  type  design 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  inspection 
of  certain  Walter  Kidde  fire 
extinguishers,  located  in  the  cabin  of 
Model  F28  airplanes,  and  modification  if 
out-of-tolerance  cartridge  holders  are 
found. 

It  is  estimated  that  16  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $640. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  because  few,  if  any.  Model  F28 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  nf  w 
airworthiness  directive: 
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Fokker  B.V.:  Applies  to  Fokker  Model  F28 
airplanes,  S/N's  11003  to  11171  inclusive. 
11991  and  11992,  certificated  in  any 
category,  equipped  %vith  Walter  Kidde 
fore  extinguishers  P/N  8900317,  892480, 
or  893948.  Unless  already  accomplished, 
as  indicated  with  an  "x"  punch  stamped 
or  "SB26.20.240"  ink-stamped  on  the 
cartridge  holder,  accomplish  the 
following  within  60  days  after  the 
effective  date  of  this  AO: 

A.  To  preclude  the  malfunctioning  of  these 
fire  extinguishers,  inspect  the  cartridge 
holders  for  proper  internal  dimension 
tolerances,  and  replace,  if  necessary,  in 
accordance  with  Fokker  Service  Bulletin  F2a/ 
26-12  dated  September  28, 1981. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the 
Manager  of  Maintenance  and 
Engineering,  Fokker  B.V.,  Product 
Support,  P.O.  Box  7600, 111721  Schiphol 
Oost,  The  Netherlands,  or  Walter  Kidde. 
S.E.  Ser\nce  Center,  3994  N.W.  27th 
Street,  Miami,  Florida  33142.  lliese 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  9010  East  Marginal  Way 
South,  Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on  August 
16.1985. 

Charles  R.  Fostar, 

Director,  Northwest  Mountain  Region. 
|FR  Doc.  85-20154  Filed  8-22-85:  8:45  ami 

BILLING  CODE  4910-1>-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  177 

Proposed  Change  of  Practice 
Regarding  Country  of  Origin 
(Substantial  Transformation) 
Determinations  of  Threading  of 
Certain  Pipe  Fittings 

agency:  Customs  Service,  Treasury. 
action:  Proposed  change  of  practice 
and  request  for  comments. 

summary:  Customs  is  reviewing  its 
practice  in  which  pipe  fittings,  produced 
in  one  country,  are  considered  to  have 
been  substantially  transformed  by 
threading  operations  performed  in  a 


second  country  so  as  to  be  considered 
products  of  the  second  coimtry.  The 
current  practice  is  based  upon  a 
published  Customs  ruling  in  which  it 
was  found  that  pipe  fittings  were 
transformed  into  products  of  the  country 
in  which  such  threading  operations 
occurred  and.  as  a  result,  the  fittings 
were  denied  duty-free  entry  under  the 
Generalized  System  of  Preferences 
(GSP).  The  proposed  change,  however, 
is  not  limited  to  importations  involving 
GSP  issues  since  the  question  could  just 
as  easily  arise  in  a  non-GSP  context. 
Comments  are  invited  on  the  proposed 
change  before  any  determination  is 
made  with  regard  to  the  issue. 

DATES:  Written  comments  must  be 
received  on  or  before  October  22, 1985. 

ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch,  U.S.  Customs  Service,  Room 
2426, 1301  Constitution  Avenue,  NW., 
Washington.  D.C.  20229  (202-566-8237). 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Valentine.  Classification  and 
Value  Division.  U.S.  Customs  Service. 
1301  Constitution  Avenue,  NW., 
Washington.  DC.  20229  (202-56&-8181). 

SUPPLEMENTARY  INFORMATION: 
Background 

Customs  is  reviewing  its  practice  of 
considering  pipe  fittings  which  are 
produced  in  one  country  and  threaded  in 
a  second  country,  to  have  been 
substantially  transformed  by  the 
threading  operation.  As  a  result  of  the 
substantial  transformation,  the  country 
of  origin  for  the  threaded  pipe  fittings 
has  been  considered  to  be  the  second 
country.  The  country  of  origin  of 
imported  products  is  determinative  of  a 
number  of  issues  for  Customs  purposes, 
including  the  amount  of  duty  owed, 
qualification  for  duty-free  entry  under 
the  statutory  Generalized  System  of 
Preferences  (GSP),  and  the  application 
of  certain  quota  restrictions. 

The  current  practice  is  based  upon  a 
published  Customs  Service  ruling  of 
November  9, 1978  (C.S.D.  79-437, 13 
Cust.  Bui.  1666  (1979)).  Pursuant  to 
§  177.10(b),  Customs  Regulations  (19 
CFR  177.10(b)),  the  publication  of  a 
ruling  in  the  Customs  Bulletin  which 
affects  a  rate  of  duty  or  charge,  will 
establish  a  practice.  Further,  pursuant  to 
section  315.  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1315),  and 
S  177.10(c).  Customs  Regulations  (19 
CFR  177.10(c)).  prior  to  pubhcation  of  a 
ruling  which  changes  an  established 
practice.  Customs  is  required  to  publish 
the  fact  that  the  practice  is  under  review 
and  to  afford  interested  parties  an 


opportunity  to  comment  on  the 
contemplated  change. 

The  practice  is  under  review  in  light 
of  several  judicial  decisions  on  whether 
specific  processing  operations  are 
sufficient  to  affect  the  country  of  origin 
of  an  imported  article  for  Customs  tariff 
purposes.  One  example  is  the  decision 
in  the  case  of  Uniroyal,  Inc.  v.  United 
States,  3  C.I.T.  220,  542  F.  Supp.  1026 
(1982),  in  which  pre-shaped  soles  were 
attached  to  substantially  complete  shoes 
from  Indonesia,  after  the  shoes  had 
entered  the  U.S.  The  court  found  that  the 
shoes  were  not  substantially 
transformed  as  a  result  of  the  domestic 
application  of  soles,  and  thus  remained 
products  of  Indonesia  for  marking 
purposes.  Although  the  long-standing 
criteria  which  examine  whether  the 
name,  character,  or  use  of  an  article 
have  been  altered  by  post-manufacture 
processing  are  still  valid,  the  court  in 
Uniroyal,  supra.,  again  reviewed  and 
discussed  the  criteria  which  may  be 
considered  in  determining  whether  such 
processing  has  led  to  a  substantial 
transformation  of  a  product  Among 
these  are  the  natiu%  of  the  processing  in 
the  second  country  and  whether  this 
processing  has  left  the  identity  and 
fundamental  character  of  the  first 
country  product  intact.  Although  the 
case  focused  primarily  on  the  issue  of 
country  of  origin  marking,  the  findings 
and  reasoning  of  the  court  can  have 
application  to  other  Customs 
considerations. 

Accordingly.  Customs  is  seeking 
comments  on  the  proposal  to  consider 
the  threading  of  pipe  fittings  in  a  second 
country  to  be  insufficient  to  affect  the 
country  of  origin  of  the  imported 
merchandise. 

Authority 

Because  the  proposed  change,  if 
adopted,  could  change  the  amoimt  of 
duties  assessed  on  the  merchandise  or 
involve  quota  restrictions,  and  could  l>e 
of  significant  interest  to  both  importers 
and  the  domestic  industry.  Customs  is 
giving  this  notice  and  opportimity  to 
comment  as  provided  by  section  315(d), 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1315(d)).  and  i  177.10(c)(1). 
Customs  Regulations  (19  CFR 
177.10(c)(1)). 

Comments 

Before  making  a  determination  on  this 
matter,  Customs  will  consider  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  UJS.C.  552).  S  1.8. 
Treasury  Department  Regulations  (31 
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CFR  1.6),  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)),  between 
9:00  a.m.  and  4:30  p.m.  on  normal 
business  days,  at  the  Regulations 
Control  Branch,  Room  2426,  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  Avenue,  NW.,  Washington. 
DC.  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L  Burton,  Regulations  Control 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

WUliam  voa  Raab. 

Commissioner  of  Customs. 
Approved:  June  13, 1985. 

John  M.  Walker,  |r.. 

Assistant  Secretary  of  the  Treasury.  . 

(FR  Doc.  85-20206  Filed  8-22-1985;  8:45  am] 

BILLING  COOC  ttSO-OS-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  2 

(Docket  Nos.  84P-0231  and  84P-02681 

CtiiorofluorocartK)n  Propellants  in 
Self-Pressuri2ed  Containers;  Proposed 
Essential  Uses;  Correction 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule;  correction. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  proposed  to  add  to  the 
list  of  products  containing 
chlorofluorocarbon  for  an  essential  use 
metered-dose  nitroglycerin  human  drugs 
and  metered-dose  cromolyn  sodium 
human  drugs.  The  correct  route  of 
administration  of  metered-dose 
nitroglycerin  human  drugs  is  "to  the  oral 
CuX'ity"  rather  than  "for  oral  inhalation." 
This  document  corrects  that  error. 

FO«  FUirfHER  INFORMATION  CONTACT: 

Ed  Farha.  Center  for  Drugs  and  Biologies 
(HFN-364).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-6490. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  85-17530  appearing  on  page  30210 
in  the  issue  for  Wednesday.  July  24, 
1985,  the  following  corrections  are  made: 

1.  On  page  30210.  second  column,  the 
first  sentence  under  "Summary"  should 
have  read  "The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
add  to  the  list  of  products  containing  a 
chlorofluorocarbon  for  an  essential  use 
metered-dose  nitroglycerin  human  drugs" 


administered  to  the  oral  cavity  and 
metered-dose  cromolyn  sodium  human 
drugs  administered  by  oral  inhalation." 

2.  On  page  30210,  third  column, 
second  paragraph  under  "II.  Petitions 
Received  by  FDA."  the  second  sentence 
should  have  read  "It  requests  that 

§  2.125(e)  be  amended  to  include 
metered-dose  glyceryl  trinitrate  human 
drugs  administered  to  the  oral  cavity  as 
an  essential  use  of  chlorofluorocarbon." 

3.  On  page  30211.  third  column. 
§  2.125(e)(10)  should  have  read 
"Metered-dose  nitroglycerin  human 
drugs  administered  to  the  oral  cavity." 

Dated:  August  19. 1985. 

'Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  85-20162  Filed  8-22-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  artd 
Firearms 

27  CFR  ParU  4. 5,  and  7 

(Notice  No.  568;  Ref:  Notice  No.  566] 

Disclosure  of  Suit iting  Agents  in  the 
Labeling  of  Wine,  Distilled  Spirits  and 
Malt  Beverages;  Extension  of 
Comment  Period 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  This  notice  extends  the  60- 
day  comment  period  for  Notice  No.  566 
(50  FR  26001.  June  24. 1985).  In  Notice 
no.  566.  ATF  proposes  the  disclosure  of 
the  presence  of  sulfur  dioxide  or 
sulfiting  agent  on  the  label  of  a  beverage 
alcohol  product  where  the  level  of  sulfur 
dioxide  or  sulfiting  agent,  expressed  as 
total  sulfur  dioxide,  equals  or  exceeds 
the  level  of  measurable  detection 
established  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  for  sulfiting 
agents  added  to  foods  and  beverages.  In 
the  Federal  Register  of  April  3, 1985. 
FDA  proposed  10  parts  per  million  as 
the  level  of  measurable  detection. 

DATE:  Comments  must  be  received  by 
December  23. 1985. 

ADDRESS:  Send  written  comments  to: 
Chief,  FAA.  Wine  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385,  Washington,  DC 
20044-0385,  (Ref:  Notice  No.  566). 


Copies  of  this  proposal  and  the 
written  comments  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room, 
Room  4406, 1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Breen,  Coordinator,  or  James 
P.  Ficaretta.  Coordinator,  FAA,  Wine 
and  Beer  Branch.  Room  6237.  Bureau  of 
Alcohol.  Tobacco  and  Firearms. 
Washington.  DC  20226.  telephone:  (202) 
566-7626. 

SUPPLEMENTARY  INFORMATIOtt: 

Background 

In  the  Federal  Register  of  June  24. 
1985,  ATF  published  Notice  No.  566 
wherein  ATF  proposed  the  disclosure  of 
the  presence  of  sulfur  dioxide  or  of  a 
sulfiting  agent  on  the  label  of  a  beverage 
alcohol  product  in  which  sulfur  dioxide 
or  a  sulfiting  agent  is  present  at  a 
measurable  level  of  detection,  namely, 
10  parts  per  million  expressed  as  total 
sulfur  dioxide. 

ATF  has  received  numerous  verbal 
inquiries  and  written  requests  for  an 
extension  of  the  comment  period. 
Among  the  requests  is  that  of  the  Wine 
Institute  of  San  Francisco.  California,  for 
sufficient  time  to  conclude  ongoing 
medical  and  scientific  testing  which  has 
the  potential  to  develop  new 
information  relative  to  the  proposal.  The 
wine  industry  has  funded  research  in 
order  to  determine  whether  the  use  of 
sulfiting  agents  in  the  processing  of  wine 
presents  the  health  risks  found  in  some 
sulfited  foods.  ATF  believes  that  the 
granting  of  additional  time  is  warranted 
in  order  to  complete  the  public  record 
and.  accordingly,  is  extending  the 
comment  period  to  December  23. 1985. 

Drafting  Information 

The  authors  of  this  document  are 
Coordinators  Michael  J.  Breen  and 
James  P.  Ficaretta  of  the  FAA.  Wine  and 
Beer  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

Authority 

This  notice  is  issued  under  the 
authority  contained  in  Chapter  814.  sec. 
5.  49  Stat.  981.  as  amended  (27  U.S.C. 
205).  unless  otherwise  noted. 

Approved:  August  19, 1985. 

Stephen  E.  Higgins. 

Director. 

[FR  Doc.  85-20175  Filed  8-22-85;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parte  772, 773, 774, 779, 780, 
783,  and  784 

Permit  Application  and  Ck>al 
Exploration,  Historic  Preservation 
Requirements;  Availability  of  Petition 
To  Initiate  Rulemaking 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  availability  of  a 
petition  to  initiate  rulemaking  and 
request  for  comments. 

summary:  The  Office  of  Surface  Mining 
(OSM)  seeks  comments  in  relation  to 
rule  changes  suggested  in  a  petition, 
submitted  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act 
(the  Act),  to  amend  OSM's  existing 
regulations  on  permit  application  and 
coal  exploration  requirements. 

The  suggested  changes  in  the  rules 
would  (1)  Require  applicants  for  permits 
for  surface  coal  mining  operations  to 
review  State  Historic  Preservation 
Office  files  for  information  on  historic 
resources  in  the  region  of  the  permit 
area  and  to  conduct  such  field 
inspections  as  the  State  Historic 
Preservation  Officer  recommends, 
consistent  with  applicable  Department 
of  the  Interior  and  Advisory  Council  on 
Historic  Preservation  standards,  (2) 
cause  applicants  for  permits  to  explore 
for  coal  or  to  develop  surface  mines  to 
develop  a  program,  in  consultation  with 
the  appropriate  State  Historic 
Preservation  Officer  and  the  Advisory 
Council  on  Historic  Preservation,  to 
ensure  that  historic  resources  in  the 
permit  area  are  not  adversely  affected 
during  coal  exploration,  and  are 
physically  preserved  or  recorded,  and 
(3)  ensure  that  the  Advisory  Council  is 
afforded  a  reasonable  opportunity  to 
consult  with  State  regulatory  authorities 
and  permit  applicants  on  applicants' 
proposed  programs. 

The  comments  on  the  rule  changes 
suggested  in  the  petition  will  assist  the 
Director  of  OSM  in  making  the  decision 
whether  to  grant  or  deny  the  petition. 
DATE:  OSM  will  accept  written 
comments  on  the  petition  until  5:00  p.m. 
Eastern  Daylight  time  on  October  7, 
1985. 

address:  Written  comments  must  be 
mailed  to  the  Office  of  Surface  Mining, 
U.S.  Department  of  the  Interior,  Division 
of  Permit  and  Environmental  Analysis, 
1951  Constitution  Ave.,  NW., 
Washington,  D.C.  20240,  or  hand- 
delivered  to  Office  of  Surface  Mining, 


U.S.  Department  of  the  Interior,  Division 
of  Permit  and  Environmental  Analysis. 
Room  5111, 1100  L  St..  NW.. 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Boster  at  the  Washington,  D.C. 
address  listed  above  [telephone:  202- 
343-1480). 

SUPPLEMENTARY  INFORMATION: 
I.  Public  Commenting  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
suggested  rule  changes  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  petition,  and  should 
explain  the  reasons  for  the  comment. 
Comments  received  after  the  close  of  the 
comment  period  (see  "DATES")  may  not 
necessarily  be  considered  or  included  in 
the  administrative  record  on  the 
petition.  OSM  cannot  ensure  that 
written  comments  received  or  delivered 
during  the  comment  period  to  any 
location  other  than  that  specified  under 
"ADDRESS"  above  will  be  considered 
and  included  in  the  administrative 
record  on  this  petition. 

A  vailability  of  Copies 

Additional  copies  of  the  petition  and 
copies  of  appropriate  sections  of  30  CFR 
Chapter  VII  may  be  obtained  at  the 
location  listed  under  "ADDRESS." 

Public  Meetings 

No  public  hearing  is  being  set. 
However,  the  Headquarters  staff  of 
OSM  will  be  available  to  meet  with  the 
public  during  business  hours,  8:00  a.m. 
to  4:00  p.m..  during  the  comment  period. 
In  order  to  arrange  such  a  meeting,  call 
or  write  to  the  person  listed  above  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

n.  Background  and  Substance  of 
Petition 

OSM  received  a  letter  dated 
September  15, 1983,  from  the  Society  of 
Professional  Archeologists  (SOPA), 
presenting  a  petition  for  revision  of  the 
historic  preservation  requirements  foimd 
throughout  various  sections  of  30  CFR 
Chapter  VII  by  amending  30  CFR  772, 
773.  774  (formeriy  788),  779,  780,  and  784. 
Part  783  for  underground  mines  would 
be  subject  to  the  same  changes  as  Part 
779  for  surface  mines.  Pursuant  to 
Section  201(g)  of  the  Act,  any  person 
may  petition  for  a  change  in  OSM's 
permanent  program  rules.  The  Act 
allows  for  a  period  of  90  days  within 
which  to  decide  to  grant  or  deny  a 
petition  (Section  201(g)(4);  30  U.S.C. 
1211(g)(4)).  Under  the  applicable 
regulations  for  rulemaking  petitions,  30 
CFR  700.12(c).  die  Director  may  first 


determine  whether  the  petition  may 
have  a  reasonable  basis. 

On  January  13, 1984,  the  Director 
notified  SOPA  that  the  petition  was 
being  rejected.  Subsequentiy,  SOPA 
appealed  this  determination  and 
requested  that  the  petition  be 
reconsidered.  Since  several  of  the  issues 
addressed  by  the  petition  were  at  that 
time  before  the  District  Court  of  the 
District  of  Columbia,  OSM  postponed 
further  consideration  of  the  petition, 
pending  a  decision  in  the  litigation.  On 
July  15, 1985,  the  District  Court  issued  its 
decision.  In  Re:  Permanent  Surface 
Mining  Regulations  Litigation,  (11),  No. 
79-1144  (D.D.C.  1985). 

The  Director  has  determined  that  the 
petition  for  amendment  of  the 
regulations  has  a  sufficient  basis  to  seek 
comments  on  the  proposed  rule  changes. 
Accordingly.  OSM  seeks  public 
comments  on  the  amendments  suggested 
by  SOPA.  The  substance  of  the  petition 
was  included  in  four  attachments  to  the 
petition  and  appears  as  an  appendix  to 
this  notice:  briefly,  the  petition  seeks 
changes  in  the  regulations  which  would 
(1)  require  applicants  for  permits  for 
surface  coal  mining  operations  to  review 
State  Historic  Preservation  Office  files 
for  information  on  historic  resources  in 
the  region  of  the  permit  area  and  to 
conduct  such  field  inspections  as  the 
State  Historic  Preservation  Officer 
recommends,  consistent  with  applicable 
Department  of  the  Interior  and  Advisory 
Council  on  Historic  Preservation 
standards,  (2)  cause  apphcants  for 
permits  to  explore  for  coal  or  to  develop 
surface  mines  to  develop  a  program,  in 
consultation  with  the  appropriate  State 
Historic  Preservation  Officer  and  the 
Advisory  Council  on  Historic 
Preservation,  to  ensure  that  historic 
resources  in  the  permit  area  are  not 
adversely  affected  during  coal 
exploration,  and  are  physically 
preserved  or  recorded,  and  (3)  ensure 
that  the  Advisory  Council  is  afforded  a 
reasonable  opportunity  to  consult  with 
State  regulatory  authorities  and  permit 
applicants  on  appUcants'  proposed 
programs. 

At  the  close  of  the  comment  period,  a 
decision  will  be  made  whether  to  grant 
or  deny  the  petition.  If  the  decision  is 
made  to  grant  the  petition,  either  in  part 
or  whole,  rulemaking  proceedings  will 
be  initiated  in  which  public  comment 
will  again  be  sought  before  any  final 
rulemaking  notice  appears,  if  die 
decision  is  made  to  deny  the  entire 
petition,  no  further  rulemaking  action 
will  occur  pursuant  to  the  petition. 
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m.  Procedural  Matters 

Publication  of  this  notice  of  the  receipt 
of  the  petition  for  rulemaking  is  a 
preliminary  step  in  the  rulemaking 
process.  If  a  decision  is  made  to  grant 
the  petition,  a  formal  rulemaking 
process  will  be  initiated.  Thus,  no 
regulatory  flexibihty  analysis  is  needed 
at  this  stage  nor  is  a  regulatory  impact 
analysis  necessary  under  Executive 
Order  12291. 

Publication  of  this  notice  does  not 
constitute  a  major  Federal  action  having 
a  significant  effect  on  the  human 
environment  for  which  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
42  U.S.C.  4322{2)(C).  is  needed. 

List  of  Subjects 

30  CFR  772.  774 

Coal  mining,  Reporting  and 
recordkeeping  requirements.  Surface 
mining.  Underground  mining. 

30  CFR  773 

Coal  mining,  Surface  mining. 
Underground  mining. 

30  CFR  779 

Coal  mining.  Environmental 
protection,  Reporting  and  recordkeeping 
requirements.  Surface  mining. 

30  CFR  790 

Coal  mining,  Reporting  and 
recordkeeping  requirements.  Surface 
mining. 

30  CFR  783 

Coal  mining.  Environmental 
protection,  Reporting  and  recordkeeping 
requirements.  Underground  mining. 

30  CFR  784 

Coal  mining.  Reporting  aiul 
recordkeeping  requirements. 
Underground  mining. 

Dated:  August  19, 1965. 
Brent  Wahlqimt. 

Acting  Director. 

Appendix 

AUachment  #1;  Statement  of 
Petitioner's  Interest 

The  Society  of  Professional 
Archeologists  (SOPA)  is  a  national 
archeological  organization  among  whose 
central  purposes  it  is  to  represent  the 
professional  practitioners  of  the 
discipline  of  archeology.  Among  the 
preeminent  responsibilities  of  every 
professional  archeologist  is  the 
responsibility  to  "actively  support 
conservation  of  the  archeological 
resource  base"  (SOPA  Code  of  Ethics 
1.1(b).).  Whenever  an  archeological  or 


historic  property  or  site  is  lost  to  surface 
coal  mining  without  prior  professional- 
quality  study,  the  American  people  as  a 
whole  lose  a  little  of  their  heritage. 
Without  archeological  sites  to  study, 
archeologists  cannot  answer  the 
multitude  of  questions  about  past  human 
behavior,  changing  natural  and  social 
systems,  and  culture-history  that  are 
fundamental  to  our  knowledge  of  past 
human  cultures  and  their  relationship  to 
the  present. 

Many  of  SOPA's  members  live  and 
work  in  states  having  substantial  coal 
resources  in  non-federal  ownership,  and 
have  first-hand  experience  with  the 
variety  of  ways  in  which  State 
Regulatory  Authorities  approach  (or 
ignore)  the  problems  of  archeological 
site  identification  when  considering 
permits  to  mine  coal.  Accordingly, 
SOPA  is  aware  of  the  impacts  that  coal 
mining  is  having  on  archeological  and 
historic  properties  today  in  the  absence 
of  effective  federal  regulation. 

Since  1978,  SOPA  has  had  a  standing 
committee  on  siirface  mining  which  has 
reviewed  and  commented  on  regulations 
and  agreements  dealing  with  historic 
preservation  and  surface  mining. 

Attachment  #2:  Facts,  Technical 
fustification.  and  Law  Supporting  Need 
For  Rulemaking 

30  CFR  772.12(b)(8)  (ii)  and  (iii)  of 
OSM's  proposed  amended  regulations 
require  applicants  for  permits  to  explore 
for  coal  to  describe  "cultural  or 
historical  resources  kno%vn  to  be  eligible 
for  listing  in  the  National  Register  of 
Historic  Places  and  ....  known 
archaeological  resources  located  within 
the  proposed  exploration  area."  30  CFR 
776.12(a)(5)  of  the  existing  regulations 
requires  that  "historic  .  .  .  features"  be 
mapped  by  appUcants  for  exploration 
permits. 

30  CFR  779.12(b)  and  779.24(i)  require 
that  properties  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places 
be  identified  and  located  on  maps, 
"based  on  all  available  information"  (30 
CFR  779.12(b)).  30  CFR  783.12(b)  and 
783.24(i)  impose  the  same  requirements 
upon  applicants  for  permits  for 
underground  mining. 

Both  the  existing  and  proposed 
regulations  are  silent,  however,  as  to: 

(a)  How  properties  eligible  for  but  not 
yet  listed  in  the  National  Register  of 
Historic  Places  are  to  be  identified  by 
applicants,  and 

(b)  What  a  State  Regulatory  Authority 
is  to  do  when  mining  will  impact  such  a 
property. 

Absent  guidance  from  the  regulations 
on  these  matters,  some  states  have 
reached  the  logical  conclusion  that  they 
should  establish  procedures  parallel 


with  those  used  by  the  Department  of 
the  Interior  and  the  Advisory  Council  on 
Historic  Preservation  to  implement 
sections  106  and  110  of  the  National 
Historic  Preservation  Act  and  Executive 
Order  11593  (38  CFR  Parts  83  and  800). 

Such  states  (e.g.,  Maryland)  require 
applicants  to  consult  with  the  State 
Historic  Preservation  Officer  (SHPO) 
and  carry  out  field  surveys  as  necessary 
to  identify  eligible  properties;  they  then 
require  that  provision  be  made  in  mining 
plans  for  the  preservation  of  such 
properties  or  for  their  thorough  scientific 
study  before  their  destruction.  A  few 
states  (notably  Maryland)  have 
undertaken  the  development  of 
"predictive  models"  to  guide  applicants 
and  regulatory  authorities  in  decision 
making,  along  the  lines  espoused  by  the 
OSM  in  its  proposed  Programmatic 
Memorandum  of  Agreement  covering 
coal  mining  on  Federal  lands. 

Other  states  (e.g.,  Indiana,  Kentucky), 
however,  have  not  reached  the  same 
conclusion,  and  surface  mines  are 
permitted  in  areas  which;  (1)  contain 
recorded  historic  properties  that  have 
not  yet  been  evaluated  for  National 
Register  Listing;  and  (2)  have  not  been 
surveyed  for  historic  properties  but  can 
be  predicted  to  contain  properties  which 
may  be  eligible  for  such  listing. 
Effectively,  these  states  require 
consideration  only  of  those  properties 
that,  for  one  reason  or  another,  have 
already  been  entered  in  the  National 
Register.  For  all  practical  purposes  this 
excludes  from  any  consideration  in  coal 
mine  planning  all  historic  properties 
except  those  that  meet  the  OSM's  strict 
standards  for  designation  as  "unsuitable 
for  mining" — that  is.  those  properties 
that  are  publicly  owned  and  included  in 
the  National  Register  (30  CFR  761.11(c) 
proposed). 

The  privately  owned  historic 
properties  that  are  excluded  from 
consideration  by  some  State  Regulatory 
Authorities  represent  a  variety  of  site 
types  (small  camps,  settlements, 
villages,  cemeteries,  burial  moimds.  etc.) 
and  some  12,000  years  of  our  nations' 
cultural  heritage.  There  are  many 
thousands  of  these  properties,  but  only  a 
small  proportion  are  likely  to  meet 
OSM's  unsuitable  for  mining  criteria  as 
significant  to  our  nation's  history  and 
prehistory.  The  significant  properties 
that  are  being  and  will  be  lost  to  surface 
mining  are  finite  and  non-renewable 
historic  and  scientific  resources.  The 
loss  is  clearly  a  national  concern. 
Because  both  Euro-American  and 
prehistoric  and  historic  American  Indian 
settlements  were  located  without 
respect  to  state  boimdaries,  the  state's 
unequal  consideration  of  historic 
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properties  has  resulted  in  an 
unsatisfactory  patch-work  attempt  to 
conserve  and  research  the  important 
aspects  of  our  nation's  heritage.  When 
unmitigated  destruction  by  surface 
mining  removes  from  the  scientiHc 
record  particular  types  of  properties  or 
portions  of  settlement  patterns,  then 
there  is  no  further  opportunity  to  study 
those  types  or  patterns. 

Although  we  disagree  with  the  OSM's 
interpretation  of  the  requirement  of  law 
pertinent  to  designation  of  lands 
unsuitable,  it  is  not  the  intent  of  this 
petition  to  challenge  this  interpretation. 
Rather,  we  are  concerned  about  the 
large  numbers  of  properties  which  have 
not  yet  been  physically  identified  and 
registered  with  authorities,  or  which 
have  been  found  but  have  not  yet 
passed  through  the  administrative 
processes  for  listing  in  the  National 
Register.  Any  one  of  these  properties 
may  or  may  not,  on  its  own  merits,  be 
worthy  of  preservation  or  data  recovery 
in  advance  of  its  sacrifice  to  coal 
mining,  but  each  certainly  deserves  to 
be  identified  and  considered  during 
decision  making  on  a  mining  permit 
application.  OSM  apparently  agrees, 
since  it  requires  that  information  on 
such  properties  be  placed  by  the 
applicant  before  the  State  Regulatory 
Authority.  In  the  absence  of  clear 
Federal  guidance  as  to  how  such 
properties  are  to  be  (a)  identified  and  (b) 
considered  in  decision  making,  however, 
such  properties  are  not  being  identified 
and  considered  in  many  states,  and 
hence  will  continue  to  be  lost  without 
prior  scientific  study. 

Attachment  #3:  Previous  Consideration 
in  Rulemaking 

30  CFR  Section  700.12(c)  says  that 
"facts,  technical  justification  or  law 
previously  considered  in  a  petition  or 
rulemaking  on  the  same  issue  shall  not 
provide  a  reasonable  basis"  for  new 
rulemaking.  A  broad  reading  of  this 
statement  could  be  taken  to  bar  from 
consideration  anything  that  a  rule  maker 
had  thought  about  during  the  drafting 
process;  we  assume  that  a  much 
narrower  reading  is  in  order,  if  Section 
700.12  is  to  serve  any  purpose. 

Although  discussions  of  "cultural 
resources"  in  the  Final  Environmental 
Statement  (FES)  on  OSM's  proposed 
regulation  changes  (See  especially  pages 
III-IO  through  12,  Volume  1)  suggest  that 
the  subject  of  our  concern  has  been 
considered  in  rulemaking,  we  contend 


that  it  has  not.  In  fact,  OSM's 
consideration  of  cultural  resources  has 
been  dominated  by  its  concern  for 
narrowing  the  application  of  the  criteria 
for  designating  lands  unsuitable  for 
mining,  which  is  not  the  subject  of  this 
petition.  Nowhere  in  OSM's  proposed 
revisions  to  the  permanent  program 
regulations  do  we  find  effective 
treatment  of  how  State  Regulatory 
Authorities  are  to  ensure  that 
submissions  pursuant  to  Sections 
772.12(b)(8)(ii)  and  (iii).  776.12(a)(5). 
779(12)(b),  779.24(i),  783.12(b)  and 
783.24(i]  contain  meaningfiil  data  on 
historic  properties,  or  that  such  data  are 
meaningfully  used  in  permit 
decisionmaking;  nor  do  we  see  in  the 
FES  any  evidence  that  providing  such 
treatment  was  seriously  considered.  The 
FES  essentially  circumvents  the  issue  by 
alluding  to  a  Programmatic 
Memorandum  of  Agreement  entered  into 
by  the  OSM  and  Advisory  Council  on 
Historic  Preservation,  which,  if  it  had 
been  implemented,  would  have  required 
rule  changes  to  ensure  tha^  historic 
properties  were  effectively  identified 
and  considered.  The  FES  goes  on  to  say, 
however,  that  "the  PMOA.  which  has 
not  been  fully  implemented,  is  being 
renegotiated"  (FES  Vol.  1,  p.  III-12).  We 
contacted  the  Advisory  Council  on 
Historic  Preservation  regarding  this 
renegotiation,  and  were  advised  that  no 
negotiations  have  occurred.  To  quote  Dr. 
Thomas  F.  King,  Director  of  the 
Council's  Office  of  Cultural  Resource 
Preservation: 

Both  we  and  OSM  have  been  concentrating 
on  the  Federal  coal  PMOA  (note:  pertaining 
only  to  Federal  lands;  not  pertinent  to  this 
discussion);  we've  suggested  starting  serious 
talks  about  non-Federal  lands  in  the  wake  of 
the  Niquette  petition  (note:  a  lands  unsuitable 
petition  in  Kentucky),  but  nothing  has  moved 
as  yet 

In  other  words,  OSM'  in  its  rulemaking 
has  merely  deferred  indefinitely  any 
consideration  of  the  concerns  that 
stimulate  this  petition.  The  purpose  of 
this  petition  is  to  request  that  this 
deferral  be  ended  and  the  matter  be 
dealt  with  at  once. 

Attachment  #4.-  Suggested  Regulatory 
Language 

(1)  We  suggest  that  language  similar 
to  the  following  be  inserted  in  30  CFR 
Sections  772.12(b)(8)(ii),  779.12(b),  and 
788.12(b): 

'To  identify  resources  eligible  for 
listing  on  the  National  Register  of 


Historic  Places,  the  applicant  shall 
review  files  and  pubhcations  made 
available  by  the  State  Historic 
Preservation  Officer  and  other 
authorities  on  the  history,  prehistory, 
architectural  history,  and  archaeology  of 
the  region  in  which  the  permit  area  lies, 
and  conduct  such  field  inspections  as 
the  State  Historic  Preservation  Officer 
recommends  in  a  manner  consistent 
with  applicable  Department  of  the 
Interior  and  Advisory  Council  on 
Historic  Preservation  standards  and 
guidelines." 

(3)  We  suggest  that  language  similar 
to  the  foUovdng  be  inserted  in  30  CFR 
Section  772.12(b)(8): 

"(iv)  A  program,  developed  in 
consultation  with  the  Advisory  Council 
on  Historic  Preservation,  the  National 
Conference  of  State  Historic 
Preservation  Officers,  and  the  relevant 
State  Historic  Preservation  Officer,  to 
ensure  that  cultxiral,  historical,  and 
archaeological  resources  are  not 
adversely  affected  during  the  proposed 
exploration  or.  if  adverse  effect  is 
unavoidable,  that  the  effect  is 
appropriately  mitigated." 

(3)  We  suggest  that  language  similar 
to  the  following  be  inserted  in  30  CFR 
Sections  780.11  and  784.11: 

"(c)  A  program,  developed  in 
consultation  with  the  Adiisory  Council 
on  Historic  Preservation,  the  National 
Conference  of  State  Historic 
Preservation  Officers,  and  the  relevant 
State  Historic  Preservation  Officer,  to 
ensure  that  properties  included  in  and 
eligible  for  the  National  Register  of 
Historic  Places  and  known 
archaeological  sites  are  physically 
preserved  or  subjected  to  such 
recordation  and  data  recovery  as  is 
necessary  to  preserve  their  research  and 
other  values  in  the  public  interest." 

(4)  We  suggest  that  language  similar 
to  the  following  be  inserted  in  30  CFR 
Section  773.12: 

"Pursuant  to  Section  106  of  the 
National  Historic  Preservation  Act,  the 
Advisory  Council  on  Historic 
Preservation  and  the  State  Historic 
Preservation  Officer  will  be  afforded  the 
opportimity  to  consult  with  the 
regulatory  authority  and  the  applicant 
regarding  the  applicant's  program  for 
preserving  historic  properties  under 
Section  772.12(b)(8),  Section  780.11.  or 
Section  784.11,  whichever  is  appUcabie." 

[FR  Doc.  85-20173  Filed  6-22-85;  8:45  am] 

KLLMKl  CODE  4310-06-M 
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This  section  ol  «w  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
profxwed  rules  that  are  applicable  to  the 
pubte.   Nolioes  of  hearings  and 
investigalions,  committee  meetings,  agency 
decisions  and  rulings,  delegatKXis  of 
authority,  fifing  of  petitions  and 
applicatiortt  and  agertcy  statements  of 
organization  arxl  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submittted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperworlc  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  United  States  Travel  and 

Tourism  Administration 
Title:  In-FIight  Survey  of  International 

Air  Travelers 
Form  Number  Agency— N/ A:  OMB— 

0805-0007 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currentiy 

approved  collection 
Burden:  165.600  respondents;  27.800 

reporting  hours 
Needs  and  uses:  The  information  is  used 

to  provide  consumer  marketing  data 

on  international  travelers 
Affected  Public:  Individuals 
Frequency:  On  occasion 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer. Sheri  Fox.  395-378S. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals  (202)  377-4217. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building. 
Washington,  D.C.  20503. 

Dated:  August  15. 1S8S. 
Edward  MichaU, 
Departmental  Clearance  Officer 
(PR  Doc.  85-20192  Filed  8-22-85:  8:45  am  J 

anXINO  COOE  3610-CW-M 


National  Oceanic  and  Atmospheric 
Administration 

Mid-Ati»itic  Fiahery  Management 
Councli;  PultHc  MeeBng 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
The  Mid-Atlantic  Fishery 
Management  Council  will  convene  a 
public  meeting.  September  18-19, 1965. 
at  the  Ramada  Inn,  76  Industrial 
Highway.  Essington.  PA  (telephone;  215- 
521-9600).  to  discuss  the  Atlantic 
Mackerel  Squid  and  Butterfish  Fishery 
Management  Plan,  the  surf  dam  and 
ocean  quahog  fishery,  a  task  force 
proiect.  as  well  as  other  fishery 
management  matters.  For  further 
information  contact  John  C  Bryson. 
Executive  Director.  Mid-Atlantic  Fishery 
Management  Council.  Room  2115. 
Federal  Building.  300  South  New  Street 
Dover,  DE 19901;  telephone:  (302)  674- 
2331. 

Dated:  August  19. 1985. 
Ridiard  B.  Roe, 

Director,  Office  of  Protected  Species  and 
Habitat  Conserration,  National  Marine 
Fisheries  Service. 

(FR  Doc.  85-20167  Filed  6-22-65;  8:45  am) 
BiujNa  CODE  nn-n-m 


Announcement  of  PuttHc  Hearings  on 
the  Draft  Environmental  impact 
Statement  Prepared  on  the  Proposed 
Virginia  Coastal  Resources 
Mmagment  Program 

Notice  is  hereby  given  that  the  Office 
of  Ocean  and  Coastal  Resource 
Management  (OCRM).  National  Oceanic 
and  Atmospheric  Administration  US. 
Department  of  Commerce,  will  hold 
public  hearings  for  the  purpose  of 
receiving  comments  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
prepared  on  the  proposed  Virginia 
Coastal  Resources  Management 
Program  (VCRMP). 

Hearings  will  be  held  at  the  following 
locations: 
September  30. 1985:  Fairfax.  Virginia. 

George  Mason  University,  Student 

Union  Building  No.  II,  Rooms  3  ft  4, 

7:30  pjn. 
October  1, 1985:  Norfolk,  Virginia,  Old 

Dominion  University,  Webb  Center, 

Room  148-150,  7:30  p.m. 
October  2. 1985:  Richmond.  Virginia, 

State  Capitol  Building.  House  Room  4. 

2.-00  p.m. 


October  3. 198S:  Melfa.  Vii;ginia.  Eastern 
Shore  Conununity  College.  Lecture 
Hall.  7:30  p.m. 

The  views  of  interested  persons  and 
organizations  on  the  adequacy  of  the 
DEIS  and  the  proposed  VCRMP  are 
solicited,  and  may  be  expressed  orally 
or  in  written  statements.  Presentations 
will  be  scheduled  on  a  first-come,  first- 
heard  basis  and  may  be  limited  to  a 
maximum  of  10  minutes.  This  time 
allotment  may  be  extended  before  the 
hearing  when  the  number  of  speakers 
can  be  determined.  No  verbatim 
transcript  of  the  hearing  will  be 
prepared;  but  staff  present  will  record 
the  general  thrust  of  the  remarks.  Ilie 
comment  period  for  this  draft 
environmmtal  impact  statement  wiU 
end  on  October  7, 1985. 

As  part  of  the  procedures  leading 
towarid  approval  of  the  Vii^ginia  Coastal 
Resources  Management  Program,  a  Final 
Environmental  Impact  Statement  (FEIS), 
reflecting  consideration  of  these 
comments,  will  be  prepared  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969  and  its  implementing  guidelines. 
All  written  comments  received  by 
OCRM  prior  to  the  deadline  will  be  - 
included  in  the  FEIS.  Any  questions 
concerning  the  hearings,  please  contact 
Joseph  A.  Uravitch.  Great  Lakes  and 
South  Atlantic  Regional  Manager  (202) 
634-4124. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  August  14. 1985. 
Pater  L  Tweedt, 

Director,  Office  of  Ocean  and  Coastal 
Resource  Management 

[FR  Doc.  85-20194  Filed  8-22-85;  8:45  am] 

eiUJNQ  CODE  SSKMia-a 


Marine  Mammals;  Proposed  Permit 
Modification;  Donald  B.  Sniff 

Notice  is  hereby  given  that  Donald  B. 
Siniff,  Department  of  Ecology  and 
Behavioral  Biology,  109  Zoology,  318 
Church  Street  S£.  Minneapolis. 
Minnesota  55455  has  requested  a 
modification  to  Permit  No.  479  issued  on 
July  26. 1984  (49  FR  30770),  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 
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The  Pennit  Holder  is  requesting  to 
take,  in  McMurdo  Sound.  Antarctica. 
twenty(20)  of  one  hundred  (100) 
authorized  adult  female  and  pup 
Weddell  seals  (Leptonychotes  weddelli) 
to  assess  energy  flux  via  collection  of 
milk  samples  (adult  females),  and  via 
tritiated  water  turnover  and  blood 
samples  (pups). 

Concurrent  with  the  publication  of 
this  notice  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  reviews,  or  requests  for 
a  public  hearing  cm  this  modincation 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20235  within  30  days  of  the 
publication  of  this  notice. 

Those  bidividuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
modification  request  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  request  are  summaries  of  those  of 
the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
officer 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service.  300 

Whitehaven  Street,  NW.,  Washington. 

D.C;  and 
Regional  Director,  Northeast  Region, 

National  Marine  Fisheries  Service.  14 

Elm  Street  Federal  Building. 

Gloucester,  Massachusetts  01930. 

Dated:  August  16. 1985. 
Cannen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

[PR  Doc.  85-20239  Filed  8-22-85;  8:45  am] 

MLum  CODE  1S10-22-4I 


National  Technical  Information 
Service 

Rescission  of  Notice  of  Intent  To 
Grant  Exciusive  Patent  License 

This  rescinds  the  notice  of  intent  to 
grant  an  exclusive  patent  license.  FR 
Document  85-16047.  published  in  the 
Federal  Register  on  July  5. 1985  at  pages 
27648  and  27649. 

The  notice  of  a  prospective  Ucensee, 
published  pursuant  to  37  CFR  404.7 
(a)(l](i].  and  the  requirement  to  submit 


written  objections  withhi  60  days  are 
hereby  cancelled. 
Douglaa  J.  f-**"!**". 

Office  of  Federal  Patent  Licensing,  US. 
Department  of  Commerce,  National  Technical 
Information  Service. 

[FR  Doc.  85-20241  Filed  8-22-85;  8:45  am] 
nUJNO  COOE  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increasing  the  Import  Restraint  Limit 
for  Certain  Man^lade  Fil>er  TextRe 
Products  Produced  or  Manufactured  In 
Romania 

August  20,  I98S. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  20, 
1985.  For  further  information  contact 
Eve  Anderson.  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-421Z 

Background 

Under  the  terms  of  the  Bilateral  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  September  3  and  November  3, 1980, 
as  amended,  between  the  Governments 
of  the  United  States  and  the  Socialist 
Republic  of  Romania,  a  special,  agreed 
increase  was  applied  to  the  import 
restraint  limit  estabUshed  for  man-made 
tiber  sweaters  in  Category  645/646, 
produced  or  manufactured  in  Romania 
and  exported  during  1984.  This  amount 
was  not  fully  utilized  in  1984; 
accordingly,  the  unused  amount  is  being 
restored  to  the  1985  limit  for  this 
category,  increasing  it  from  182,091 
dozen  to  195,914  dozen.  In  addition,  the 
Government  of  the  Socialist  Republic  of 
Romania,  under  the  terms  of  the  new 
Bilateral  Wool  and  Man-Made  Fiber 
Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  7 
and  16, 1964,  has  requested  the 
application  of  available  carryforward 
for  1985  in  the  amount  of  11,755  dozen, 
further  increasing  the  limit  to  207,669 
dozen.  To  the  extent  this  carryforward 
is  utilized  in  1985,  it  will  be  deducted 
from  the  1986  limit  for  the  category.  The 
letter  to  the  Commissioner  of  Customs 
which  follows  this  notice  makes  the 
aforementioned  adjustment 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 


amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  3a  1963 
(48  FR  57584),  April  4. 1964  (49  FR 
13397),  June  28. 1964  (49  FR  26622).  )ttly 
16, 1984  (49  FR  28754),  November  a  19M 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  L  Levin. 

Acting  Chairman.  Committee  for  dte 
Implementation  of  Textile  Agreetnente. 
August  20. 1965. 

Committas  far  tfas  ImplamentaliaB  of  TaaCbim 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington. 
D.C.20229 

Dear  Mr.  Commissioner  This  cfirective 
amends,  but  does  not  cancel,  tiie  directive  of 
December  21, 1984  from  the  Chainnan  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements  wfaicfa  directed  yoo  to  prohibit 
entry  of  certain  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Romania  and  exported  during  1965.  The  letter 
further  adviaed  you  that  the  limits  are  sub)ecl 
to  ad)(utment' 

Effective  August  20. 1985.  paragraph  1  of 
the  directive  of  Decemt)er  21, 1984  is  hereby 
amended  to  increase  the  Hmit  established  for 
Category  645/646  to  207,669  dozen.* 

The  Committee  for  the  Implementatioa  of 
Textile  Agreements  has  determined  tiiat  tins 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provixiaiis  of  5 
U.S.C  553  (aKl). 

Sincerely, 

Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreetneats. 
[FR  Doa  85-20193  Filed  8-22-85;  8:45  am) 

BIUJNQ  COOC  SSMMW-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  0118  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  (rf  die 


'  The  term  "adiustincnt"  refien  to  those 
provlsjooa  of  the  Bilateral  Wool  and  Maa-Made 
Fiber  Textile  Ajreemenl  of  November  7  and  IS,  1SB4 
which  provide,  in  part,  that  [1]  Specific  limits  may 
be  increased  for  carryover  and  carryforwardt  (Z) 
coniultatians  may  be  held  to  sdiast  levels  for 
categories  not  sobject  to  specific  limits;  and  (S) 
administrative  arrangements  or  adjustments  may  tie 
made  to  resolve  minor  problems  arising  in  the 
implementatioa  of  the  ageemenL 

*  The  hmit  has  not  been  adjusted  to  reflact  any 
imports  exported  aflat  December  21. 19B4. 
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Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entiy  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  t>e  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regfutling  the  information 
collection  are  to  be  forwarded:  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. . 

New 

Post  Card  Registration  and  Absentee 
Ballot  Request:  Standard  Form  76 
This  notice  of  intent  is  to  revise  the 
Federal  Post  Card  Application  form  to 
be  used  for  absentee  voting  in 
accordance  with  the  Federal  Voting 
Assistance  Act  of  1955  and  the  Overseas 
Citizens  Voting  Rights  Act  of  1975,  as 
amended.  Individuals  covered  by  these 
Acts  are  as  follows:  (a)  a  member  of  the 
armed  forces  or  merchant  marine  in 
active  service;  (b)  a  spouse  or 
dependent  of  (a)  above;  (c)  a  U.S.  citizen 
temporarily  residing  outside  the  U.S.;  (d) 
a  spouse  or  dependent  residing  with  (c) 
above:  (e)  U.S.  citizen  overseas  by  virtue 
of  employment:  (f)  a  spouse  or 
dependent  residing  with  (e)  above:  and 
[g]  other  U.S.  citizen  residing  outside  the 
United  States,  42  U.S.C.  1973cc  &  dd 
requires  the  Presidential  designee, 
currently  the  Secretary  of  Defense,  to 
design  a  single  form  of  postcard 
application  for  registration  to  vote  for  an 
absentee  ballot  request  The  same  law 
recommends  that  each  State  accept  any 
official  postcard  which  is  duly  executed 
by  citizens  covered  by  the  Acts  as  a 
simultaneous  application  for  registration 
and  for  absentee  ballot  This  proposed 
change  incorporates  the  information 
submitted  by  the  States  to  meet  the 
requirement  set  forth  by  42  U.S.C. 
Individuals 
Responses  3.000,000 
Burden  hours  250,000 

AOONESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget  Desk 
Officer,  Room  3235.  New  Executive 
Office  Building.  Washington,  DC  20503 
and  Mr.  Daniel  ].  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  202/746-0933. 
FOR  FURTHER  INFORMATION  CONTACT*. 
A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Mr. 


Henry  Valentino.  Director,  Federal 
Voting  Assistance  Program, 
Washington.  DC  20301,  telephone  202/ 
697-6125. 

Linda  M.  La  wson. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

August  19. 1965. 

[PR  Doc.  85-20184  Filed  8-22-85;  a-45  am] 

■LLINQ  COOe  M10-01-M 


Department  of  ttie  Air  Force 

Public  Infonnation  Collection 
Requtrement  SulMnitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable:  (3)  Abstract  statement  of  the 
need  for  and  the  us6s  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded:  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Existing  CoUectioii 

Wage  Rates  and  Fringe  Benefits 

Section  4(c)  of  the  Service  Contract 
Act  provides  that  where  negotiated 
wages  and  fringes  appear  to  be 
substantially  at  variance  with  those  that 
prevail  in  the  locality  of  performance, 
the  affected  party(s)  may  request  a 
hearing  to  establish  prevailing  rates.  It  is 
necessary  to  conduct  a  survey  of  similar 
operations  utilizing  the  job 
classifications  in  question  within  the 
locality  for  this  purpose. 
Businesses,  large  or  small,  nonproHt 

institutions. 
Responses    150 
Burden  hours    150 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503, 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  number  (202)  746-0933. 


SUPPLEMCNTARV  INFORMATION:  A  Copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr  W.  Doyle 
Williams,  HQ  USAF/RDC-LA 
Washington,  DC  20330,  commercial 
phone  (202)  697-1879. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  19, 1985. 
[FR  Doc.  85-20182  Filed  8-22-85;  &45  am) 

HLUNQ  COOC  M10-«1-ll 


Public  Infonnation  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Existing  Collection  in  Use  Without  an 
OMB  Number 

Air  Force  ROTC  Scholarship 
Nomination  (AFROTC  Form  36) 

The  information  provided  on  the  form 
by  the  applicant  is  used  by  the  Air  Force 
Reserve  Officer  Training  Corps 
(AFROTC)  Scholarship  Central 
Selection  Board  in  evaluating  an 
applicant's  quali^cations  for  a 
scholarship  award.  The  form  reflects 
information  on  academic  aptitude  and 
performance  and  includes  an  evaluation 
by  the  appUcant's  Professor  of 
Aerospace  Studies. 

Individuals 
Responses    2,000 
Burden  hours    2,000 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway*  Suite  1204. 


Arlington,  Virginia  22202-4302, 
telephone  number  (202)  748-0933. 

SUPPLEMENTARY  II4FORMATIONC  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Capt  Mark  W. 
Rader.  AFROTC/RRUC,  Maxwell  AFB. 
AL  38112-6663,  telephone  number  (205) 
293-6588. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  19, 1985. 
[FR  Doc  S5-20183  Filed  8-^2-85;  ft45  am] 
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Department  of  ttw  Anny 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.& 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Reinstatement  of  Previously  Approved 
Collection 

Army  ROTC  4-  Year  Scholarship 
Application,  TRADOC  Draft  Form 

ROTC  Scholarships  provide  the  Army 
with  highly  qualified  men/women  who 
desire  to  pursue  a  commission  in  the 
U.S.  Army.  The  application  and 
information  provided  with  it  forms  the 
basis  for  a  scholarship  award. 

ROTC  Scholarship  Applications 
Responses:    10,400 
Burden  Hours:     7,800 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget.  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washingtoa  DC  20503 
and  Mr.  Daniel  ].  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  number  (202)  746-0933. 
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FOR  FURTH«  INFORMATION  CONTACT.  A 

copy  of  the  information  collection 

proposal  may  be  obtained  from  Mr. 

Herbert  F.  Ewert  DAIM-ADl-M.  Room 

1C638,  The  Pentagon.  Washington.  DC 

20310-0700.  telephone  (202)  994-0754. 

Linda  M.  Lawsoo. 

Alternate  OSD  Federal  Regiater  Liaison 

Officer,  Department  of  Defense. 

Augu8t  19. 1985. 

[FR  Doc.  85-20179  Filed  *-i2-85;  8:45  am) 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisons  of  the 
Paperwork  ReducticHi  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

New 

Dispersed  Use  Recreation  Survey 

Recreation  use  figures  are  needed  to 

supplement  research  efforts  directed 
toward  program  evaluation  and 
increasing  cost  efficient  planning,  design 
and  management  of  Corps  projects. 
Standardized  survey  procedures 
previously  developed  for  controlled 
access  areas  need  to  be  modified  to 
determine  the  use  of  undeveloped 
disbursed  use  areas. 
Individuals  or  households 
Responses:    2.000 
Burden  Hours:     200 

ADDRESSES:  Comments  are  to  be 

forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302. 
telephone  number  (202)  746-0933. 
FOR  FURT»«R  INFORMATION  CONTACT:  A 

copy  of  the  information  collection 
proposal  may  be  obtained  from  Mr. 
Herbert  F.  Ewert,  DAIM-ADI-M.  Room 


1C638.  The  PenUgon.  Washington.  DC 
20310-0700.  telephone  (202)  922-0754. 
Linda  M.  Lawaon, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  19, 1985. 

[FR  Doc.  85-20180  Filed  8-22-85:  8:45  am] 
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Public  Information  CoNaction 
Raquirantant  Submtttad  to  OMB  for 
Review 

summary:  The  Department  of  defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  m^Hipd  to 
provide  the  information:  (7)  to  whom 
comments  regarding  the  informatioo 
collection  are  to  be  forwarded:  and  (8) 
The  point  of  contact  from  whom  ■  copy 
of  the  information  proposal  may  be 
obtained. 

New 

U.S.  Army  New  Manning  System 
Facility  Health  Study 

As  part  of  the  assessment  of  the 
Army's  New  Manning  system.  Army 
personnel  managers  need  to  examme 
the  impact  of  these  operational 
strategies  on  the  health  and  gmeral  well 
being  of  Army  family  members.  Army 
desires  to  assess  the  development  and 
outcome  of  enhanced  banding  among 
unit  famihes.  The  information  collected 
will  be  maintained  in  the  Army  System 
of  records  "Health  Care  and  Mescal 
Treatment  Records  (AO197.01DASG).'* 

Spouses  of  Army  members 
Responses:     2,480 
Burden  Hours:    3.720 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Offlce  of  Management  and  Budget,  Desk 
Officer.  Room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR.  121S 
Jefferson  Davis  Hi^way,  Suite  1204. 
Arlington.  Virginia  22202-4302, 
telephone  number  (202)  746-0633. 

FOR  FURTHER  MFORMATNM  CONTACT:  A 

copy  of  the  information  collection 
proposal  may  be  obtained  from  Mr. 
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Herbert  F.  Ewert.  DAIM-ADI-M.  Room 
1C638.  The  Pentagon.  Washington.  DC 
20310-0700,  telephone  (202)  694-0754. 
Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  19. 19B5. 
[FR  Doc.  85-20181,  Filed  8-22-85;  &«  am) 
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Department  of  the  Navy 

Intent  To  Prepare  a  Supplement  to  the 
Environmental  Impact  Statement  for  a 
Fleet  Ballistic  Missile  Naval  SulMnarine 
Support  Base,  Kings  Bay,  GA 

Pursuant  to  the  regulations 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  (NEPA)  (Title  40  CFR)  and  the 
requirements  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  the  Officer  in  Charge  of 
Construction  (OICC),  TRIDENT, 
announces  the  Navy's  intent  to  prepare 
a  Supplement  to  the  Final 
Environmental  Impact  Statement  for 
Preferred  Alternative  Location  for  a 
Fleet  Ballistic  Missile  Submarine 
Support  Base.  Kings  Bay,  Georgia. 

Completed  in  August  1977.  Draft  and 
Final  Environmental  Impact  Statements 
(EIS's)  described  the  environmental 
impacts  of  locating  one  tender-based 
submarine  squadron  at  Kings  Bay. 

Soon  thereafter.  Kings  Bay  was 
selected  by  the  Navy  as  the  eastcoast 
base  for  one  TRIDENT  submarine 
squadron.  This  proposal  covered  ashore- 
based  facilities  development  including 
strategic  and  defensive  weapons  storage 
and  transfer,  refit  industrial  support, 
crew  training,  waterfront  support, 
administrative  and  personnel  support, 
on-base  housing,  and  waterfront 
facilities  renovation.  The  OICC 
TRIDENT  prepared  a  supplement  to  the 
EIS  in  August  1980  to  address  the 
development  of  ashore-based  facilities. 
Construction  dredging  plans  and 
configuration  for  the  TRIDENT 
development  were  addressed  at  that 
time. 

The  Ohio  Class  submarine  is  ciurently 
undergoing  sea  trials  in  the  Atlantic 
Ocean.  Recent  results  of  the  sea  trials 
have  indicated  the  need  for  additional 
water  depths  in  the  less-protected 
coastal  waters  such  as  the  St.  Mary's 
Entrance.  Construction  dredging  to 
accommodate  this  requirement  will 
therefore  be  required.  Depending  upon 
the  final  decision,  the  proposed  action 
could  include  up  to  500  acres  of 
additional  dredging  and  6.7  million  cubic 
yards  of  additional  material  disposal. 
The  Navy  intends  to  document  its 


evaluation  of  environmental  impacts 
associated  with  the  proposed  action  by 
the  preparation  of  a  Supplemental  EIS. 
This  document  will  update  the  first 
Supplemental  EIS  to  incorporate  the 
expanded  scope  of  additional  dredging. 

Environmental  protection  during 
dredging  is  regulated  by  the  U.S.  Army 
Corps  of  Engineers  pursuant  to  Section 
404  of  the  Clean  Water  Act  and 
Selection  10  of  the  River  and  Harbors 
Act.  Maintenance  of  environmental 
quality  is  specifically  addressed  by  legal 
permit  requirements  placed  upon  the 
Navy. 

The  OICC  TRIDENT  has  retained  an 
unaffiliated  consulting  firm  to  prepare 
the  supplemental  environmental 
statement.  During  preparation, 
characteristics  of  the  existing 
environment  will  be  documented.  The 
potential  environmental  effects  of  each 
of  several  alternatives  and  the  No- 
Action  Alternative  will  be  addressed.  In 
addition,  potential  cumulative  ejects 
resulting  from  the  proposed  action  will 
be  evaluated.  Comments  regarding  this 
evaluation  will  be  sought  during  the  EIS 
process  from  interested  local,  state,  and 
federal  governmental  agencies  during 
preparation.  Written  comment  is 
requested  before  5  September  1985. 

Questions  and  comments  regarding 
this  notice  may  be  addressed  to:  Officer 
in  Charge  of  Construction.  TRIDENT. 
Attention:  Code  09XE3.  293  Point  Peter 
Road,  St.  Marys.  Georgia  31558.  (912) 
673-2304. 

Dated:  August  16, 1965. 

VVUiiam  F.  Roos,  Jr., 

LT.JACC.  USNR,  Federal  Register  Liaison 
Officer. 

(FR  Doa  85-20172  Filed  8-22-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Inventory  of  Commercial  Activities 

agency:  Department  of  Energy  (DOE). 

action:  Notice  of  DOE  commercial 
activities  scheduled  for  review  in 
accordance  with  the  OMB  Circular  A- 
76. 

summary:  Pursuant  to  the  requirements 
of  the  revised  OMB  Circular  A-76  (dated 
August  1983).  the  DOE  developed  and 
published  an  inventory  of  its 
commercial  activities  in  50  FR  20260. 
dated  May  15. 1985.  of  the  Federal 
Register.  The  information  contained  in 
this  Notice  modifies  the  Department's 
inventory  by  adding  additional 
components  to  a  commercial  activity 
previously  listed. 


Organtution  end 
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FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Stinchcum.  Acting  Chief. 
Management  Systems  Development  and 
Evaluation  Branch.  Department  of 
Energy  {MA-213.2),  Room  43-194. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington  D.C.  20585. 

Issued  in  Washington,  D.C:  August  19, 
1985. 

William  S.  Heffelfinger, 
Director  of  Administration. 
[FR  Doc.  85-20198  Filed  8-22-85;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docltet  Nos.  CP85-437-000,  CP85-552- 
000] 

Mojave  Pipeline  Co.,  and  Kern  River 
Gas  Transmission  Co,;  Pipeline 
Projects  to  Supply  Natural  Gas  for 
Enhanced  Oil  Recovery  In  California: 
Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  and 
Request  for  Comments  on  its  Scope 

August  23, 1985. 

Introduction 

Applications  for  approval  of  the 
above  projects  have  been  filed  with  the 
Federal  Energy  Regulatory  Commission 
(FERC)  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  The  projects  would 
transport  natural  gas  from  various 
sources  outside  of  California  to  the 
Bakersfield,  California,  area  for  use  in 
enhanced  oil  recovery  (EOR)  and 
related  cogeneration  projects.  In  each 
case,  producers  of  crude  oil  in  the  San 
Joaquin  Valley  would  use  the  natural 
gas  as  boiler  fuel  to  create  steam  which 
would  be  injected  into  the  oil  fields  to 
produce  crude  oil  not  recoverable  by 
primary  recovery  methods.  Some  of  the 
steam  would  also  be  used  to  generate 
electricity.  The  producers  currently  use 
crude  oil  and  a  limited  amount  of 
natural  gas  for  steam  generation;  these 
projects  would  allow  substitution  of 
natural  gas  for  the  crude  oil  now  used, 
and  may  allow  entry  in  the  market  of 
producers  which  presently  cannot  get 
authority  to  bum  oil  due  to  air  pollution 
restrictions. 


JMI 
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The  applicants,  Mojave  Pipeline 
Company  and  Kem  River  Gas 
Transmission  Company,  would 
transport  natural  gas  purchased  by  the 
producers.  Neither  applicant  would  own 
the  gas  transported  through  their 
respective  pipelines. 

In  addition  to  the  above  projects,  the 
El  Dorado  Pipeline  Project  may  be  Filed 
in  the  near  future.  Facilities  for  this 
project  would  be  very  similar  to  those 
proposed  for  the  Mojave  Pipeline 
Project.  The  scope  of  the  study  will 
include  an  analysis  of  all  filed  projects. 

Notice  of  Intent 

Notice  is  hereby  given  that  the  staff  of 
the  FERC  has  determined  that  approval 
of  these  projects  would  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Therefore,  pursuant  to  §  2.82(b)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  2.82(b)).  a  draft 
environmental  impact  statement  (DEIS) 
will  be  prepared.  The  FERC  will  be  the 
lead  Federal  agency  and,  with  the 
California  State  Lands  Commission 


(SLC).  will  produce  a  joint 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR) 
satisfying  the  requirements  of  the 
National  Environmental  PoHcy  Act 
(NEPA)  and  the  California 
Environmental  Quality  Act  (CEQA). 
respectively.  The  EIS/EIR  will  be 
prepared  by  an  environmental 
consultant  under  contract  to  the  SLC 
and  the  joint  supervision  of  both  the 
FERC  and  the  SLC. 

Proposed  Action  and  Alternatives 

The  proposed  action  is  the  issuance  of 
a  Federal  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  one  of 
these  projects.  The  EIS/EIR  will  discuss 
the  "no  action"  alternative,  which  for 
the  FERC  involves  disapproving  all  of 
the  competing  proposals,  and  the 
alternative  of  approving  one  or  all  of  the 
projects.  Choice  of  the  "no  action" 
alternative  might  not  neam  that  natural 
gas  would  not  be  available  for  EOR 
projects  in  the  volimies  herein 
contemplated  because  natural  gas 


distributors  within  California  mi^t 
supply  such  gas.  This  "no  action"  may 
have  one  of  two  results:  a  continuation 
of  the  status  quo  in  oil  and  natural  gas 
usage  for  EOR  in  Southern  California  or 
an  increase  in  use  comparable  to  wliat 
is  proposed  but  provided  via  existing  or 
expanded  intrastate  facilities  not  undo- 
the  FERC's  jurisdiction. 

Mojave  Hpeliiie  Pro)act 

Map  1  shows  the  location  of  the 
proposed  Mojave  Pipeline  Project 
including  the  24-inch-diameter  Mojave 
Transfer  Line,  the  36-inch-diaineter 
Mojave  Mainline,  the  20-inch-dianieter 
Kem  Lateral,  and  the  new  compressor 
station  in  Arizona.  The  total  project  is 
approximatley  389  miles  long,  and 
would  direcdy  affect  approximately 
4700  acres  of  Federal,  state,  private,  and 
Indian  lands  during  construction,  and 
2400  acres  during  operation.  It  would  be 
located  in  Mohave  County.  Arizona,  and 
Kem  and  San  Bernardino  Counties, 
California. 

BNXNM  OOOC  SriT-OI-M 
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The  proposed  Mojave  Transfer  line 
traverses  the  Fort  Mohave  Indian 
Reservation  and  the  Havasu  National 
Wildlife  Refuge  (NWR)  in  Mohave 
County,  Arizona.  This  route  parallels  an 
existing  EL  Paso  Nattiral  gas  (EPNG) 
pipeline  right-of-way  (ROW)  for  14.0 
miles  (85  percent  of  its  overall  length). 
EPNG  has  second  line  rights  for  its 
existing  line  and  this  right  might  be 
exercised  for  the  Mojave  Transfer  Line. 
The  northern  end  of  the  proposed 
Mojave  Transfer  Line  parallels  a  newly 
installed  EPNG  line. 

The  proposed  Mojave  Mainline 
traverses  the  Havasu  NWR;  the 
Colorado  River  the  northerrunost 
portion  of  Edwards  Air  Force  Base  in 
Kern  County,  California;  the  western 
boundaries  of  the  Elk  Hills  Naval 
Petroleum  Reserve;  and  the  California 
and  Los  Angeles  aqueducts  in  Kern 
County.  California.  The  majority  of  the 
mainline  in  California  is  eitfier  within 
Bureau  of  Land  Management  (BLM) 
designated  utility  corrodors  in  the 
California  Desert  Conservation  Area  or 
parallels  other  existing  and  proposed 
pipeline  ROW's  (Pacific  Gas  and 
Electric,  Pacific  Lighting,  and  All 
American).  The  mainline  would  follow 
BLM  utility  corridor  H  from  near  Topock 
at  the  Arizona /California  border 
(milepost  [HP]  1.25)  to  near  Siberia  (MP 
90)  in  San  Bernardino  Cotuity, 
California.'  Two  existing  Pacific  Gas 
and  Electric  (PG&E)  34-inch-diameter 
natural  gas  lines  also  are  within  corridor 
H  up  to  this  point.  The  proposed  route 
deviates  from  BLM  corridors  between 
Siberia  (MP  90)  and  Boron  (MP  191)  in 
Kern  county,  California,  in  order  to 
avoid  the  various  towns  and 
subdivisions  traversed  by  corridor  G  in 
this  area  (e.g.,  Daggett,  Barstow,  and 
Boron).  The  proposed  route  does  follow 
the  aforementioned  PG&E  pipelines  west 


from  Siberia  to  Pisgah  (MP  115)  outside 
corridor  H.  The  All  American  Pipeline 
would  also  follow  the  afbrementioned 
PG&E  pipelines  in  this  area.  At  MP  115 
the  route  leads  west-northwest  across 
the  Cady  Mountains  and  the  north  end 
of  Troy  Lake  to  a  crossing  of  the  Mojave 
River  and  Interstate  15  just  east  of 
Toomey.  It  then  heads  west  around  the 
southern  end  of  the  Calico  Mountains, 
north  of  Lead  Mountain,  and  through  the 
Mitchel  Range  2  miles  north  of  Barstow 
to  a  point  one  mile  south  of  Mt.  General. 
From  here  it  heads  generally  west- 
northwest  to  MP  191  north  of  Boron.  The 
proposed  Mojave  Mainline  generally 
follows  BLM  corridor  G/proposed  All 
American  Pipeline  *  route  from  near 
Boron  (MP  191)  to  the  area  south  of 
Tehachapi  in  Kern  County,  California 
(MP  230):  and  the  proposed  All 
American  Pipeline  route  to  the  area 
south  of  Bakersfield  (MP  287).  In  this 
general  area,  the  proposed  mainline 
turns  in  a  northwest  direction, 
intermittently  paralleling  existing  Pacific 
Lighting  pipelines  over  short  distances 
in  western  Kern  County  for  the  final  40 
miles. 

The  46-mile-long  Kern  Lateral  would 
begin  about  7  miles  east  of  Mettler.  It 
would  extend  north  parallel  and  about 
l/4-mile  east  of  the  powerline  east  of 
Rancho  Road  and  Rancho  Drive,  curve 
east  around  Comanche  Point  in  the 
Tejon  Hills,  leave  the  powerline,  and 
then  head  north  parallel  and  about  l/lO- 
mile  east  of  Rock  Pile  Road.  After 
crossing  Highway  58  at  Caliente  Creek 
and  the  AT  &  SF  tracks  to  the  north,  it 
would  curve  west  around  the  base  of  the 
hills  and  head  northwest,  crossing 


'  All  MPs  are  approximate. 


*  The  All  American  Pipeline  project,  presently 
under  construction,  entails  a  1.200  mile  buried 
pipline  to  transport  heated  crude  oil  from  the  Santa 
Barbara  and  Santa  Maria  Basins  through  Emidio 
Station,  California,  to  McCamey.  Texas.  A  flnal  EIS 
for  this  project  was  circulated  to  the  public  by  the 
SLC  and  the  U.S.  Department  of  the  Interior.  Bureau 
of  Land  Management  in  January'ises. 


Highway  178  due  west  of  the  Ant  Hill 
Oil  Field,  Kern  River  2  V^  miles 
northwest  of  Ant  Hill,  and  reach  Pasco 
Creek  at  the  mouth  of  Mon  Canyon.  It 
would  head  west  four  miles  along  the 
floodpiain  of  Pasco  Creek  before 
heading  about  one  mile  southwest  to  its 
terminus  adjacent  to  the  Premier  Oil 
Field. 

The  new  compressor  station  required 
for  this  project  would  have  22.500 
horsepower  of  compression.  It  would  be 
located  at  the  junction  of  the  Mojave 
Transfer  Line  and  the  Mojave  Mainline. 
Facilities  and  equipment  at  the 
compressor  station  would  include 
compressors  and  a  building  to  house 
them,  buildings  for  storage, 
instrumentation  and  control,  a 
communications  tower,  gas  coolers  and 
dehydrators.  water  supply,  watewater 
system,  and  electrical  supply. 

Kern  River  Project 

Map  2  shows  the  location  of  the 
proposed  Kem  River  Project  including 
the  36-inch-diameter  Kem  River 
mainline,  the  30-inch-diameter  Taft  and 
Kem  River  Laterals,  and  the  proposed 
new  compressor  stations.'  The  project 
would  cross  15  counties  in  4  states, 
extending  between  an  existing  interstate 
natural  gas  transmission  faciUty  near 
Opal,  Wyoming,  and  the  Bakersfield. 
California  area.  Total  length  of  the 
mainline  and  two  laterals  would  be 
approximately  837  miles,  distributed  as 
shown  in  table  1;  new  compression 
would  total  36,200  horsepower.  The 
proposal  would  directly  affect  about 
7,600  acres  of  Federal  state,  private  and 
Indian  lands  during  construction  and 
5,100  acres  during  operation. 

BILLING  CODE  6717-«1-«i 


*  Both  applicants  use  the  tenn  "  Keni  LateraL** 
For  clarity,  the  term  "Kern  River  Lateral"  shall  be 
used  when  referring  to  the  appropriate  portian  of 
the  Kem  River  Project 
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Table  1— Kehn  River  Project 
Geographical  DisTRjiuTJON  of  FACiLmES 
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The  proposed  Kem  River  Mainline 
commences  about  6  miles  southwest  of 
Opal.  Wyoming  at  an  interconnection 
with  the  mam'Krje  facilities  of  Northwest 
Pipeline  Corporation  and  proceeds 
southwesterly  passing  east  of  Evanston 
to  the  Wyoming-Utah  border  (MP  57). 
The  route  continoes  ^liagonatly  across 
Utah  to  the  southwest  comer  of  the  state 
(MP  409).  traversing  about  55  miles  of 
land  in  the  Uinta  and  Dixie  National 
Ferests  (NAP  116  to  183  and  380  to  380, 
respectively).  Minor  portions  of  Manti- 
La  Sal  and  Fisfalake  National  Forests 
would  also  be  crossed  (MP  170  and  227. 
respectively).  The  route  would  cross  the 
southern  tip  of  Nevada,  including  a 
small  section  of  the  Moapa  River  Indian 
Reservation  (MP  464)  and  the  )ean 
Offroad  Recreational  Vehicle  Use  Area 
(MP  525  to  548),  and  would  pass  about  5 
miles  to  the  east  of  Las  Vegas  (MP  488). 
From  the  Nevada/California  border  (MP 
536),  approximately  2  miles  southwest  of 
Roach,  Nevada,  the  route  would  follow 
BIM  utility  corridor  D  through  a  portion 
of  the  California  Desert  Conservation 
Area  to  a  point  in  the  northern  Mojave 
Valley.  Here  the  route  would  bend 
westward,  exit  corridor  D  and  pass  to 
the  north  of  the  Calico  mountains.*  The 
fmal  segment  of  the  mainline  would 
pass  about  7  miles  to  the  north  of 
Barstow  and  cross  the  northermnost 
portion  of  Edwards  Air  Force  Base  (MP 
681  through  696),  the  Los  Angeles 
Aqueduct  (MP  714).  the  Pacific  Crest 
National  Scenic  Trail  {MP  732).  and  the 
Arvin  Edison  Canal  (MP  761)  before 
terminating  at  the  bifurcation  point  (MP 
762)  about  19  miles  south  of  Bakersfield, 
California. 


From  the  bifurcation  point  the  Kara 
River  Lateral  would  extend  northward 
28  miles  to  tfie  Kem  River  Oilfield  2 
miles  north  of  Bakersfield  on  the  east 
side  of  OiWale.  The  lateral  would  cross 
the  Arvin  Edison  Canal  (MP  l&KR),  the 
East  Side  Canal  (MP  17KR)  and  the  Kem 
River  {MP  25KR).»  The  Taft  Lateral 
would  extend  about  47  miles  to  ^e  west 
of  the  bifurcation  point,  crossittg  the  EHc 
Hills  Naval  Petroleum  Reserve  and  the 
California  Aqueduct  (MP  25T)  before 
passing  east  of  and  terminating  on  the 
north  side  of  McKittrick. 

Overall,  the  Kem  River  Project 
(including  the  mainline  and  both 
laterals)  would  foUow  existing 
transportation  and  utility  cxxmdan  for 
approximately  54  percent  (450  miles)  of 
its  length. 

The  Kem  River  Project  would  require 
three  new  compressor  stations  at  MP  0 
(6  miles  southwest  of  Opal,  Wyoming), 
MP  267  (25  miles  southwest  of  Fillmore, 
Utah)  and  MP  518  (20  miles  south  of  Las 
Vegas,  Nevada).  Facilities  and 
equipment  at  each  new  station  would 
include  compressors  and  a  building  to 
house  them,  a  separate  building  for 
storage,  instrumentation  and  control,  a 
communications  tower,  gas  coolers, 
water  supply,  wastewater  system,  and 
electrical  supply. 

Pipeline  Safety  Standards 

Both  the  proposed  pipelines  would 
conform  to  the  minimum  pipeline  safety 
standards  set  by  the  U.S.  Department  <rf 
Transportation.  "Hiese  standards  specify 
minimum  pipe  wall  thickness,  strength, 
and  depth  of  burial  for  different 
population  densities  encountered  along 
the  route.  Thicker  walled  pipe  is 
normally  used  at  road  crossings  and 
major  creek  and  river  crossings.  All  such 
crossings,  would  follow  the 
requirements  of  all  applicable  codes  and 
permits.  Pipe  would  be  installed  by 
boring  beneath  railroad  tracks  and 
major  highways  to  avoid  disrupting  their 
use.  Most  county  roads  would  be 
crossed  during  construction  by  an  open 
trench. 

Land  Rcquiraments 

The  Mojave  Pipeline  Project,  as 
proposed,  would  involve  a  100-foot-wide 
construction  ROW.  disturbing  about 
4.700  acres.  The  Kem  River  Project  as 
proposed,  would  require  a  minimum 
width  of  75  feet,  disrupting  about  7,600 
acres  during  construction.  Both  projects 
would  require  additional  land  at 
watercourse,  railroad  and  highway 
crossings,  as  well  as  for  metering 


statimis,  communications  {acilitiea. 
maintenance  baset.  and  pipe  ttorape 
and  staging  areas  to  the  extrait  that  sach 
are  neoessary.  Additional  acreage 
reqairemenlB  twottU  range  from  abool 
0.5  acre  at  a  new  nwmuinirBtions  site 
up  to  4  acres  at  a  mafor  river  croasiaF 
requirements  for  Biaiatenance  bases 
have  not  yet  beea  dbletaiined. 

Permanent  ROW*,  about  50  feet  wide, 
would  be  maintained.  Except  at 
aboveground  facilities,  access  roads, 
and  where  the  ROW  crosses  foimeily 
wooded  areas,  the  ROW  could  be  nsed 
as  it  was  before  construction  as  long  as 
stmctures  were  not  built. 

The  Compressor  stabon  for  the 
Mojave  Pipeline  Project  would  require 
20  of  the  40  acres  cuirently  owned  by 
EPNG  at  its  esdstiog  Ti^Mck  Coaipreaaor 
Station.  Sites  for  the  Kan  River 
Project's  compressor  stations  woold  be 
20  to  50  acres  each. 

Coustiuction  Preceonres 

In  general,  either  project  is  propoaad 
to  be  constructed  untiun  a  period  of  lO- 
12  months.  ConstnictioD  at  any  one 
place  along  the  pipelines  would  take  •  to 
8  weeks  between  the  initial  land 
disturbance  and  the  end  of  restoratiaa; 
however,  the  trendi  would  be  opea  oaly 
a  few  days. 

Construction  would  begin  with  ROW 
clearing  and  grading.  The  trencSi. 
nomally  dug  by  tradced.  rotary-wbeeled 
trenching  machines,  would  be  deep 
enough  to  provide  a  minimara  cover  of 
30  inches  in  nomial  soils  and  about  IS 
inches  in  rode  Trenching  in  rock 
generally  requires  tfiat  a  tractor- 
mounted  rii^wT  or  blasting  and  baddioe 
be  used. 

The  pipe  would  be  strung  along  die 
ROW  and  bent  as  required  to  cuuhif 
to  the  bottom  of  the  trendi.  Pipe  sections 
would  be  welded  and  radiographicaDy 
inspected  in  compliance  with  the 
Defmrtment  of  TransportatioB's 
minimum  Federal  Safety  Standards. 
Before  being  placed  in  the  trendt  the 
pipe  would  be  coated  to  inhibit 
corrosion.  After  the  pipe  was  placed  in 
the  trench,  the  trench  would  be 
backfilled  with  the  spoil  excavated  from 
the  ditch.  Select  backfill  would  be  nsed 
where  the  trench  was  excavated  in  rock. 
The  back^ll  would  be  compacted,  and  a 
2-8  inch  crown  would  generally  be  left 
over  the  cUtch  to  compensate  for 
settlement 


*  Although  designated  by  the  BIM  for  utility 
routing,  corridor  D  traverses  land  under  study  for 
inclusion  in  the  National  Wilderness  Preservation 
System. 


'  MP  numbers  along  the  Kem  River  Lateral  are 
followed  by  "KR'.  while  those  along  the  Taft  Lateral 
are  followed  by  T". 


Land  would  be  returned  to  i 
original  contours,  and  generally  restored 
in  accord  with  landowner  requirements, 
where  possible.  Detailed  of  the 
companies'  erosion  control  and 
revegetation  plans  are  not  yet  available. 
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The  method  of  trench  excavation 
across  streams  would  vary  with  the 
characteristics  of  the  stream.  Normal 
trenching  methods  would  be  used  to 
traverse  dry  washes,  intermittent  or 
small  streams.  Conventional  bucket- 
type  dredges  operating  from  the  banks 
would  generally  be  used  for  medium- 
sized  streams.  In-stream  methods 
employing  barges  or  partial  diversion  of 
the  streamflow  would  be  used  for  larger 
streams  and  rivers  except  where  the 
Mojave  Mainline  crosses  the  Colorado 
River.  Here  the  proposed  pipeline  would 
be  placed  on  an  existing  bridge  which 
previously  was  part  of  U.S.  Highway  66. 

After  construction,  the  pipeline  would 
be  hydrostatically  tested  in  lengths 
dictated  by  elevation  differentials  and 
availability  of  water.  This  would  require 
approximately  81.900  to  268.000  gallons 
of  water  per  test  mile  segment  for  20- 
and  36-inch-diameter  pipe,  respectively. 
Test  water  would  be  obtained  firom 
rivers,  creeks,  or  existing  wells  and 
would  be  reused  as  many  times  as 
practical.  The  water  would  be  returned 
to  its  source  or  to  another  suitable  point 
of  discharge  in  accordance  with 
appUcable  state  and  Federal  regulations. 

Construction  of  each  compressor 
station  would  be  contemporaneous  with 
pipeline  construction  and  would  take  6 
to  10  months.  After  site  preparation  and 
foundation  excavation,  the  foundations 
for  the  engines  and  building  would  be 
poured.  Construction  would  be 
scheduled  so  that  the  compressor 
engines  could  be  installed  before  any 
significant  work  began  on  the  building 
to  house  it.  Following  engine 
installation,  the  building  and  the  rest  of 
the  station  would  be  completed. 

Construction  of  the  Mojave  Pipeline 
Project  would  be  within  or  near 

Fort  Mohave  Indian  Reservation  (AR) 
Havagu  National  Wildlife  Rehige  (AR) 
Edwards  Air  Force  Base  (CA) 
California  Desert  Conservation  Area  (CA) 
Pacific  Crest  National  Scenic  Trail  (CA) 
Elk  Hills  Naval  Petroleum  Reserve  (CA) 

Construction  of  the  Kern  River  Project 
would  be  within  or  near 

Uinta  National  Forest  fUT) 

Manti-La  Sal  National  Forest  (UT) 

Fishlake  National  Forest  (UT) 

Dixie  National  Forest  (UT] 

Moapa  River  Indian  Reservation  (NV) 

Jean  Off-Road- Vehicle  Recreation  Area  (NV) 

Sunrise  Mountain  Natural  Area  (N'V) 

Rainbow  Gardens  Natural  Area  (NV) 

California  Desert  Conservation  Area  (CA) 

East  Mojave  National  Scenic  Area  (CA) 

Edwards  Air  Force  Base  (CA) 

Pacific  Crest  National  Scenic  Trail  (CA) 

Elk  Hills  Naval  Petroleum  Reserve  (CA) 


Cooperatiiig  Agencies 

The  following  Federal  agencies  are 
being  formally  requested  imder  separate 
cover  to  indicate  whether  they  wish  to 
be  cooperating  agencies  in  production  of 
theEIS: 

Advisory  Council  on  Historic  Preservation 
Department  of  Agriculture: 
Soil  Conservation  Service 
U.S.  Forest  Service 
Department  of  Commerce: 

National  Oceanic  and  Atmospheric 
Administration 
Department  of  Defense: 

Department  of  the  Air  Force 

Department  of  the  Army 

Department  of  the  Navy 

U.S.  Marine  Corps 

Corps  of  Engineers 
Department  of  Energy 
Department  of  the  Interior. 
U.S.  Fish  and  Wildlife  Service 
U.S.  Geological  Survey 

Bureau  of  Indian  Affairs 

National  Park  Service 

Bureau  of  Reclamation 

Bureau  of  Land  Management* 
Department  of  Transportation: 

Federal  Highway  Administration 

Federal  Railroad  Administration 
Environmental  Protection  Agency 
Interstate  Commerce  Commission. 

Any  other  agencies  desiring 
cooperating  agency  status  should  send  a 
request  describing  how  they  would  like 
to  be  involved  to: 

Kenneth  F.  Plumb,  Secretary, 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street,  NE., 
Washington,  DC.  20426 
The  request  should  reference  the  above 
dockets  and  should  be  received  by 
October  11, 1985.  Additional 
information,  including  maps  of  limited 
areas  of  the  proposed  routes,  about 
these  projects  and  FERC's  involvement 
in  the  EIS/EIR  may  be  obtained  from 
Mr.  Robert  K.  Arvedlund,  Environmental 
Evaluation  Branch,  OPPR,  at  the  address 
on  the  previous  page  or  by  telephone: 
(202)  357-9043.  Mr.  Arvedlund  should  be 
sent  a  copy  of  any  request  for 
cooperating  agency  status. 

Cooperating  agencies  are  encouraged 
to  participate  in  the  scoping  process  and 
to  provide  information  to  the  lead 
agencies.  Cooperating  agencies  are  also 
welcome  to  suggest  format  and  content 
modifications  to  facilitate  ultimate 
adoption  of  the  EIS;  however,  the  lead 
agencies  will  decide  what  modiHcations 
will  be  adopted  in  light  of  production 
constraints. 

Information  concerning  the 


involvement  of  the  SLC  in  the  EIS/EIR 
may  be  obtained  from  Ms.  Mary  Griggs, 
1807 13th  Street,  Sacramento,  California 
95814,  telephone  (916)  322-0354.  As  of 
this  notice  the  FERC  is  aware  that  the 
BLM  will  be  a  cooperating  agency.  The 
ELM  contact  for  the  environmental 
analysis  of  these  projects  is  Mr.  Bill 
Haigh,  California  Desert  District,  1695 
Spruce  Street,  Riverside,  California 
92507,  telephone  (714)  351-6428. 

Comment  and  Scoping  Procedure 

The  FERC  and  the  SLC  intend  to 
prepare  an  EIS/EIR  for  these  projects 
under  the  overall  title:  Natural  Gas  for 
EOR  In  Southern  California.  The  scope 
and  geographic  diversity  of  the 
competing  proposals  would  make  a 
single  volume  EIS  unwieldy.  It  is 
currently  anticipated  that  separate 
volumes  will  be  prepared  for  the  Mojave 
and  El  Dorado  "*  Pipeline  Projects,  and 
the  Kern  River  Project.  A  comparative 
analysis  and  discussion  for  the 
environmental  considerations  of  the 
three  proposals  will  also  be  prepared  in 
a  separate  volume. 

A  copy  of  this  notice  has  been 
distributed  to  Federal,  state,  and  local 
agencies,  public  interest  groups,  and 
parties  to  the  FERC  and  any  SLC 
proceedings.  Interested  readers  of  this 
notice  are  encouraged  to  comment  on 
anticipated  environmental  concerns 
associated  with  the  projects.  Comments 
will  be  used  by  the  FERC  and  the  SLC  to 
identify  the  issues  which  require  in- 
depth  environmental  analysis. 

Comments  (on  the  scope  of  the  EIS/ 
EIR)  should  also  be  addressed  to  the 
Secretary,  Federal  Energy  Regtilatory 
Commission.  Recommendations  that  the 
EIS  address  specific  issues  should  be 
supported  with  a  detailed  explanation  of 
the  need  to  consider  such  issues. 
Written  comments  should  be  submitted 
by  October  11, 1985,  and  referenced  to 
Docket  Nos.  CP85-437-000,  and  CP85- 
552-000.- 

Joint  scoping  meetings  will  be 
conducted  by  the  FERC  and  the  SLC.  At 
present,  joint  scoping  meetings  are 
planned  for  Heber  City,  Utah;  Las 
Vegas,  Nevada;  and  Barstow  and 
Bakersfield,  California.  The  dates, 
locations,  and  format  of  the  meetings 
will  be  identified  in  a  subsequent 
Federal  Register  notice.  Conunenters  are 
encouraged  to  nominate  potential 
scoping  meeting  locations.    . 


*  BLM  has  agreed  to  be  a  cooperating  agency. 


*  This  asaumes  that  the  El  Dorado  Pipeline  Project 
is  Bled  in  a  timely  manner. 
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Mailing  Lists 


Organizations  and  individuals 
receiving  this  Federal  notice  of  intent  to 
prepare  an  EIS  have  been  selected  to 
ensure  public  awareness  of  these 
projects  and  public  involvment  in  the 
review  process  under  both  NEPA  and 
CEQA.  The  EIS  will  be  sent 
automatically  to  addressees  on  the 
Federal  Energy  Regulatory 
Conxmission's  official  service  Ust  for 
these  projects,  the  California  State 
Lands  Commission's  mailing  list,  and  to 
the  appropriate  Federal  agencies,  and 
state  clearing  houses  in  states  where 
each  project  is  located.  However,  to 
reduce  printing  and  mailing  costs  and 
related  logistical  problems,  the  EIS's  will 
only  be  distributed  to  those  other 
organizations,  local  agencies  and 
individuals  who  specifically  make  a 
request,  preferably  within  90  days  of  the 
date  of  this  notice.  These  requests 
should  indicate  whether  you  wish  to 
receive  (1)  Kern  River  EIS  Volume,  (2) 
Mojave/El  Dorado  EIS  Volume,  (3) 
Comparative  Analysis  Volume,  or  (4)  All 
of  the  above.  These  requests  should  be 


sent,  along  with  your  mailing  address  to: 

ATTN:  Robert  K.  Arvedlund,  Room  7102, 

Office  of  Pipeline  and  Producer 

Regulation,  Environmental  Evaluation 

Branch,  Federal  Energy  Regulatory 

Commission,  825  N.  Capitol  Street  NE., 

Washington,  DC.  20426. 

Kenneth  F.  Phmb, 

Secretary. 

[PR  Doc.  85-20119  Filed  8-22-85;  8:45  am) 

MLUNO  COM  SriT-OI-ll 

[Project  No.  7004-001, 8841-000. 8848-000, 
9032-000. 9071-0001 

City  Of  Rock  Fall*,  et  al.;  Availability  of 
Environmental  Asaessment  and 
Finding  of  No  Significant  Impact 

August  19, 1985. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  exemption  from 
licensing  listed  below  and  has  assessed 
the  environmental  impacts  of  the 
proposed  developments. 


Exemptions 

4 

Project 
No. 

Proiect  nam* 

State 

Water  body 

Naaretftown 

Appkcani 

7004-001 
8841-000 

Upper  Sterling  D«m 

Otter  Creek „ 

Sewyer  MMs  Dem..- 

Bed _„ .„ 

Santa  Fkiea  Vallay 

IL 

NY 

NH 

CA 
CA 

Rock  Hwer t. „.. 

Otter  Creek. 

RockFalto . 

GlenfieW „.       

Dower „ 

Aubum..„ 

Thousand  Oaks .._ 

Qty  al  Rook  Fans. 

W.   Knjger  S  M   Preston. 

Sawyer-Bellamy  Mill  Aaeo- 

ciales. 
Swass-Anehcan  Company 
Calleguas  Muracipal  Water 

Oiatnct 

8848-000 

9032-080 
9071-000 

Fiddler  Qreen  Canal 

CaHeguai  Municipal 
Water  Oiekict 

Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's,  the  Commissioner's  staff 
concludes  that  these  projects  would  not 
have  significant  effects  on  the  quality  of 
the  human  environment.  Therefore, 
environment  impact  statements  will  not 
be  prepared. 

Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426. 

Kenneth  F.  Plumb, 

Secretary^ 

(PR  Doc.  85-OT216  Filed  8-22-85;  8:45  am] 

BILLINO  CODE  6717-01-M        ' 


[Docket  No.  CS8S-63-000  et  alj 

Craig.  Ltd^  a  Texa*  Umitad 
Partnership;  AppNcations  for  "Small 
Producer"  Certificates  > 

August  16, 1965. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  S  157.40  of  the 
Regulations  thereunder  for  a  "small 
producer"  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  deUvery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  «nd  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 


applications  should  on  or  before 
September  3. 1035,  file  with  the  Federal 
Energy  Regulatory  Commissioa 
Washington,  D.C.  20428.  petitions  to 
intervene  or  protests  in  accxirdance  wi& 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFS 
385.211.  214).  All  protesU  filed  with  the 
Commission  will  be  considered  l^  it  ia 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  widi  &e 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  wiD  be 
unnecessary  for  Applicants  to  a|^>ear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phnnb, 
Secretory- 


Docket  No. 


CS8»-e3-000 

CS85-73-000 

CSe5-87-000 

csa&-9i-ooe 

0385-92-000 

cstb-vt-vm 

CS8S-94-000 
CS77-7».e01 


'7/16«6 
6/3/SS 

6/24/86 
7/J1/86 
7/16/85 

s/i/as 
s/7/as 

•7/28/8S 


0385-77-000 


CS85-88-000 


CS85-89-e0e 


0385-90-000 


tnim 


7/5/86 


r/B/as 


7/11/86 


of    OMrtwnA,    Inc^    9Btt 
Soali    Eaparty    Ohm.    Ori 
C%.  Olda.  73115. 
TotaK  Energna,  Inc,  1010  Md 


12707    H. 
500.  Houalan,  Ta 
Ruana  T  Li«id  Oi  Tiwl.  14S0 


'  Tiiis  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matlats  covered  herein. 


•tetter  deled  7-1S-85.  nnusaeij  Wm  i 
producer  certiliuali  Imied  in  Oetll  Na  I 
redesignated  under  the  neme  tt  Cima.  tid  

'  AinerMftnQ  entail  producer  cartaosto  vv  OooIni  No  CS7T- 
76.  by  (fokjhno  Mrs.  ElaaMft  H.  WMs  and  adbSy  ^)w 
Elizabeth  H.  WMs  Famly  Trust.  Unda  Payne.  ,~ 
Kenyon  Geard  Radar  and  Dsrv  Lee  r   ' 


[PR  Doc  85^20222  Filed  8-22-8S;  8:45  amj 
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[Docket  Na  Q-20213-000  at  aL] 

Fina  OU  &  CtMmical  Co.;  Motion  To 
Amend  Certificates,  Temporary 
Authorization  and  Redesignated  on 
Rate  Sctwduies 

August  19, 1985. 

Talce  notice  that  on  August  5, 1985, 
Fina  Oil  and  Chemical  Company  of  P.O. 
Box  2159,  Dallas,  Texas  75221,  pursuant 
to  the  provisions  of  the  Natural  Gas  Act 
as  amended  and  the  Rules  and 
Regulations  of  the  Commission,  moved 
the  Commission  to  amend  the 
proceedings  under  the  doclcet  numbers 
shown  in  Exhibit  "A"  attached  hereto, 
the  applications  for  and  certificates  of 
public  convenience  and  necessity  as 
they  or  any  of  them  have  been 
supplemented  or  amended,  and  such 
temporary  authorizations  as  may  have 
been  issued  under  the  said  docketed 
proceedings,  by  deleting  therefrom  the 
name  American  PetroHna  Company  of 
Texas  (APCOT]  and  by  substituting 
therefor  the  name  Fina  Oil  and 
Chemical  Company  (Fina).  as  provided 
hereinafter  so  that  the  latter  shall 
succeed  to  and  be  possessed  of  those 
rights,  privileges,  obligations  and 
responsibilities  heretofore  had  in  said 
proceedings  by  APCOT,  just  as  if  Fina 
had  been  the  original  parties  to  said 
proceedings  and  had  appeared 
throughout  these  proceedings  wherever 
and  whenever  the  name  APCOT 
appears  therein. 

By  action  of  the  Board  of  Directors  of 
American  I^trofina  Company  of  Texas 
taken  on  June  4. 1985  Article  First  of  the 
certificate  of  Incorporation  of  the 
Company  was  amended  by  changing  the 
name  of  the  company  to  Fina  Oil  and 
Chemical  Company.  Such  Amendment 
was  to  be  effective  July  1, 1985.  As  a 
result  of  such  name  change  Fina 
succeeded  to  APCOTs  position  and  its 
rights  and  obligations  under  the 
certiflcates  in  the  docket  proceeding 
shown  on  Exhibit  "A"  attached  hereto. 

Fina  further  respectfully  requests  as  a 
result  of  the  above  corporate  action  that 
the  respective  rate  schedules  of 
American  Petrofina  Company  of  Texas 
as  shown  in  Exhibit  "A"  attached 
hereto,  be  redesignated  as  rate 
schedules  of  Fina,  who  adopts  same  in 
all  respects. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  3. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20428,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 


the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

Exhibit  A 


Exhibit  A— Continued 


Ral* 
KtwdutoNa 

DocMNa 

PurchMW 

e 

6-20213 

7 

0-10312 

Tau*  Eastern  jTrnmriukon. 

9 

2045 

Columbia  Qu  Co. 

11 

7396 

UnIM  Gm  Pip*  Lin*  Ca 

16 

G-11S06 

B  Paso  Natural  Qaa  Ca 

17 

G-14614 

18. _ 

0-14548 

El  Paao  Natural  Gaa  Ca 

19 

G-14548 

Oa 

20      _ 

G-11506 

Oa 

21 

062-771 

Do. 

22 

Q-11506 

Do. 

23.-.    -      . 

G-11506 

Do. 

24 

O-11S06 

Do. 

25 

G-11S06 

Do. 

26 

Ct6»-3S9 

Do. 

27 

G-18628 

Valaro    Intarstate    Transmia- 
•ioa 

26 

CWO-134 

Oa 

30 

061-672 

TtunUna  Gaa  Co. 

32 

0162-635 

B  Paso  Natural  Gaa  Ca 

33 

cwo-ao 

Texas  Eastern  Tranamiaslon. 

34 

Q-80O3 

El  Paso  Natural  Gas  Co. 

35 

060-249 

Da 

36 

O80-S1 

Do. 

39 

062-175 

Do. 

40 

063-1143 

TttcM  Eastern  Transmission. 

41 

064-861 

NortiMMSl  PIlMlina. 

42.       

CI65-36 

Do. 

43 

0)65-177 

44 

G-14611 

Texas  Eastern  Transiraaaion. 

46 

066-357 

1 1    i,          ...    ■■ 
nonnweei  rnpeNne. 

47 

0-19246 

Taotaa      Gas      Trttwmiaaton 
Corp. 

46 

062-489 

Tranacontinantal     Gas     Pipe 

Line  Co. 

SI 

oeo-«4 

Tsitas      Gaa      Transmisaion 
Corp. 

52.       

061-610 

Tannaaias  Gas  Pipe  Line. 

53 

061-1106 

Nortlweet  Central  Pipe  Una 
Corp. 

54_ 

061-1107 

ZenMh  Natural  Gas  Co. 

56 

CI61-1109 

Northnwst  Central  Pip*  Lin* 
Corp. 

57 _.. 

061-1110 

Da 

SO 

061-1586 

Unitad  Gas  Pipe  Line  Co. 

60 

063-360 

Tenneuae  Gaa  Pipe  Line. 

63 

G2947 

Texas  Eaatem  Tranamlsalon. 

66...   

066-1097 

Arkanaas-Louiaiana  Pipeline. 

67 

G-19191 

66 

Ct6S-28 

Oo 

60       __      ... 

068-285 

El  Paao  Nalual  Gaa  Co 

70.         .    „ 

064-1351 

PtiiHpa  Petrateum  Co. 

72 

068-1160 

Tenneeaee  Gas  Pipe  Line. 

73 

CW6-1307 

74 

CW8-1383 

B  P^  Nalw^  Gaa  Ca 

77 

0172-585 

Tanneeeee  Gas  Pipe  Line. 
El  Paao  Natural  Gas  Co. 

78 .„ 

072-239 

79 

072-815 

ANfl  Pipeline. 

80..._ 

072-619 

El  Paso  Natural  Gas  Ca 

61 

072-860 

Da 

63 

066-1059 

Southern  Natural  Gaa  Co. 

64 

066-1066 

Corp. 

86.     ._ 

066-1070 

Do. 

■6 

0166-1068 

Do 

87 

88 

C166-1060 
066-1056 

Southern  Natural  Gaa  Co. 

88 

066-1057 

Tinnstise  Gss  Ptps  Un«. 

Rate 

acheiMeNo. 

OocMNo. 

PurctWMr 

go 

0166-1058 
070-249 

Da 

91 -._.. 

Panhande  Eastern. 

82 

070-225 
075-,19 

Do. 

Q4 

Line  Co. 

•4. 

075-29 

Tamaaaee  Gas  Pip*  Un*. 
Do. 

95.    ' 

075-81 

96 

075-58 

UnNsd  Gaa  Pipe  Line  Co. 

97 

075-60 

Oa 

100 

075-216 

Northern  Natural  Gas  Ca 

101   .. 

074-634 
075-384 

102 

El  Paao  Natural  Gas  Co. 

103 

075-336 

Una  Co. 

104 

075-154 

ANfl  Pipeline. 

10« 

074-220 

Natural  Gaa  Ca 

106 ... 

076-625 

UnMed  Gas  Pipe  Une  Ca 

107 

076-748 

El  Paao  Natural  Qaa  Co. 

106 

077-176 

Tsnnaaaaa  Gaa  Tianamlaaion 
Corp. 

109 

077-648 

Nodham  Natural  Gaa  Ca 

110 

077-572 

Da 

111 

077-646 

Oa 

112 

077-667 

Da 

113 

077-808 

Da 

114 _ 

078-160 

Da 

115 

078-581 

Natural  Qaa  Ca 

116 

078-815 

Unitad  Qaa  Pip*  Una  Co. 

117 

078-781 

Ncrtham  Natural  Gaa  Co. 

118 _... 

078-778 

Transco  Gas  Supply  Co. 

119 

078-897 

Valero    Interstate    Tranamia- 
aionCo. 

121. 

080-161 

B  Paao  Natural  Qaa  Ca 

128- 

081-111 

Uf«ad  Gaa  Pipe  Une  Co. 

123 

081-324 

KMisaa.Nat)raska  Gas  Co. 

124 

0183-3400 

Valaro    Inlarataia    Tranairia- 

tbn. 

[FR  Doc.  85-20217  Filed  8-22-85;  8:45  am] 

BILLINa  COOC  6717-61-M 

[Docket  No.  ER85-582-000] 

Gulf  States  Utilities  Co.;  Order 
Accepting  for  Rling  and  Suspending 
Rates,  Noting  interventions.  Granting 
Waiver,  and  Establishing  Hearing 
Procedures 

Issued:  August  16, 1985. 

Before  Commissioners:  Raymond  ]. 
O'Comior,  Chairman;  A.G.  Sousa  and  Charles 
G.  Stalon. 

On  June  19, 1985,  Gulf  States  Utilities 
Company  (GSU]  submitted  a  petition  for 
waiver  of  S  35.14  of  the  Commission's 
regulations  (18  CFR  35.14),  together  with 
a  proposed  modification  of  the  fuel  cost 
and  purchased  economic  power 
adjustment  clause  (FAC)  contained  in  its 
firm  power  rates  to  fourteen  wholesale 
customers.*  Specifically,  GSU  requests 
that  the  FAC  charges  collected  from  its 
wholesale  customers  be  determined  as 
though  energy  provided  by  facilities 
undergoing  test  operations  is  not 
available  to  GSU  for  supply  to  such 
customers.  GSU  notes  that  it  is  presently 
preparing  for  test  operations  of  the  940 
MW  River  Bend  Nuclear  Unit  No.  1 
(River  Bend).*  River  Bend  is  expected  to 


'  See  Attachment  for  rate  schedule  designations. 
*  GSU  has  a  70%  ownership  Interest  in  River 
Bend. 


JMI 


begin  an  estimated  four  month  testing 
period  prior  to  its  anticipated 
commercial  service  date  in  December 
1985.  Gulf  States  estimates  that  during 
the  testing  period  its  ownership  share  in 
the  station  will  provide  output  of  about 
922  milion  kWh. 

Since  the  output  of  River  Bend  would 
become  part  of  the  energy  supply  to 
GSU's  system,  the  fuel  consumption  of 
GSU's  other  generating  units  and 
purchased  power  costs  would  be 
reduced  substantially.'  GSU  contends 
that  the  savings  due  to  test  energy 
should  not  automatically  flow  through 
the  FAG  to  wholesale  customers  since 
only  a  small  portion  of  River  Bend's 
carrying  costs  have  been  collected  from 
its  customers  to  date.*  Additionally, 
GSU  asserts  that  using  the  fair  value  of 
test  energy  to  offset  the  cost  of 
construction  of  River  Bend  will  achieve 
rate  continuity  and  is  consistent  with 
the  Uniform  System  of  Accounts, 
Electric  Plant  Instructions,  section  3, 
Paragraph  18  (18  CFR  101). 

Under  the  proposed  FAC.  GSU 
proposes  to  value  the  test  energy  at  an 
amount  equal  to  the  displacement  cost 
of  fuel,  i.e.,  fuel  costs  related  to  energy 
generated  or  economic  power  costs 
which  would  be  incurred  to  replace  the 
test  energy  if  that  test  energy  had  not 
been  available  to  serve  its  load.'  The 
reconstruction  of  costs  will  be 
performed  for  each  hour  during  the 
month,  and  pro  forma  system  generation 
and  purchases  will  be  determined  to 
reflect  the  situation  that  would  have 
existed  without  the  test  energy.  GSU 
states  that  the  method  for  calculating 
fair  value  will  be  easy  to  audit  and 
verify.  The  company  proposes  an 
effective  date  of  August  19, 1985. 

Notice  of  the  company's  filing  was 
published  in  the  Federal  Register,^  with 
comments  due  on  or  before  July  11, 1985. 

On  July  11, 1985,  a  timely  motion  to 
intervene  was  filed  jointly  by  Sam 
Rayum  Municipal  Power  Agency 
(SRMPA),  Sam  Raybum  Dam  Electric 
Cooperative,  Inc.  (SRDEC).  and  the  City 
of  College  Station,  Texas  (College 
Station).  While  requesting  intervenor 
status,  they  do  not  raise  any  substantive 
issues  in  their  pleading.  In  addition,  a 
timely  motion  to  intervene  was  filed  by 
Sam  Raybum  G&T,  Inc.  (Sam  Raybum). 


'  GSU  estimates  that  the  reduction  in  energy 
costs  during  the  testing  of  River  Bend  will  be 
approximately  S8.4  million. 

*  GSU  asserts  that  its  present  rates  being 
collected  subject  to  refund  (in  Docket  No.  ER84- 
568-000)  since  September  30, 1984.  included  only 
about  sixteen  percent  of  construction  work  in 
progress  (C'.VIP)  related  to  River  Bend. 

'  The  determined  fair  value  of  test  energy  is  to  be 
credited  to  the  investment  in  River  Bend. 

•  50  FR  27337  (1985). 


Sam  Raybum  requests  that  the 
Commission  reject  the  proposed 
modification  of  GSU's  fuel  clause.  In 
support,  it  states  that,  over  the  past 
twelve  months,  Sam  Raybum  has 
experienced  a  55.6%  increase  in  rates 
due  to  GSU's  rate  increase  in  Docket 
No.  ER84-568-000  and  the  expiration  of 
the  company's  low  cost  natural  gas 
contract  wiUi  Exxon.  Sam  Raybum 
contends  that  rejection  would  provide 
ratepayers  some  relief  from  the 
enormous  rate  shock  being  experienced, 
and  that  such  a  denial  would  be  a 
proper  exercise  of  the  Commission's 
discretion  of  balancing  equitable 
considerations. 

Discussion 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214),  the  timely  motions  to  intervene 
serve  to  make  Sam  Raybum,  SRMPA, 
SRDEC,  and  College  Station  parties  to 
this  proceeding. 

With  respect  to  GSU's  proposed 
treatment  of  test  energy  in  its  fuel 
adjustment  clauses,  we  have  previously 
accepted  several  similar  applications.  In 
Pennsylvania  Power  and  Light  Co., 
[PP&L]  Opinion  No.  176,  23  FERC  \ 
61,395  (1983),  we  granted  the  company's 
request  for  waiver  and  approved  the 
modifications  to  its  fuel  adjustment 
clauses.  In  that  case,  we  found  that, 
absent  waiver  of  the  fuel  clause 
regulations,  current  ratepayers  weuld 
receive  the  benefits  of  the  test  energy  in 
the  form  of  decreased  fuel  costs.  Future 
ratepayers  would,  however,  incur  all  the 
costs  associated  with  the  test  energy 
through  higher  rates  which  result  from 
inclusion  of  such  cost  in  the  CWIP 
account  and  ultimately  in  rate  base.  We 
concluded  that,  by  allowing  waiver  of 
the  regulations  and  crediting  the  fair 
value  of  test  energy  to  the  plant  account, 
future  ratepayers  who  ultimately  bear 
the  costs  associated  with  the  facihty 
undergoing  testing  will  receive  benefits 
through  lower  rates.  This  ratemaking 
treatment  would,  the  Commission 
determined,  avoid  problems  of 
intergenerational  inequity. 

In  this  proceeding,  since  GSU's 
wholesale  customers  have  not  been 
paying  for  the  total  carrying  costs 
associated  with  the  River  Bend  Unit  1 
CWIP,  some  retention  of  test  energy 
savings  by  GSU  is  appropriate.  Unlike 
PP&L,  however,  retention  of  all  the 
benefits  by  GSU  is,  we  believe, 
inappropriate.  The  company's  present 
rates  became  effective  September  30, 
1984  and  include  CWIP  associated  with 
River  Bend.  Thus,  GSU's  wholesale 
customers  have  been  paying  rates  to 
compensate  the  company  for  some  of  its 


carrying  costs  associated  with  River 
Bend.  In  PP&L,  however,  the  customers 
had  not  contributed  to  any  of  the  fixed 
costs  of  the  facility  undergoinig  testing. 
GSU's  wholesale  customers  should 
receive  credit  for  a  portion  of  the  test 
energy  generated  by  the  plant 
Accordingly,  we  shall  grant  waiver  of 
S  35.14  of  the  regulations,  accept  GSU's 
proposed  modification  to  its  FACs  for 
filing,  and  set  for  hearing  the  question  of 
what  portion  of  the  savings  should  be 
passed  on  to  the  wholesale  customers. 

Our  review  of  the  company's  filing 
indicates  that  the  rates  hJave  not  be«i 
shown  to  be  just  and  reasonable  and 
may  be  unjust  unreasonable,  tmduly 
discriminatory  or  preferential  or 
otherwise  unlaivful.  Accordingly,  we 
shall  accept  the  rates  for  filing  and 
suspend  them  .is  ordered  below. 

In  West  Texas  Utilities  Co..  18  FERC  \ 
61,189  (1982),  we  explained  that  where 
our  preliminary  examination  indicates 
that  the  proposed  rates  may  be  unjast 
and  unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  minimal  suspension.  Here  our 
examination  suggests  that  the  proposed 
rates  may  not  yield  substantially 
excessive  revenues.  Further,  since 
maximum  suspension  would  extend  the 
effectiveness  of  the  fuel  adjustments 
beyond  the  testing  stage  and  result  in 
the  company  retaining  more  of  the 
benefits  of  test  energy,  we  find  that 
minimal  suspension  is  appropriate. 
Accordingly,  we  shall  accept  GSU's 
proposed  fuel  adjustment  clauses  for 
filing  and  suspend  them  for  one  day,  to 
become  effective  on  August  20, 1965, 
subject  to  refund.'' 

Finally,  we  note  that  the  rate 
schedules  submitted  by  GSU  reflect  the 
settlement  rates  submitted  in  Docket  No. 
ER84-568-000.  Because  the  Commission 
has  not  yet  acted  upon  the  settlement 
we  shall  accept  GSU's  proposed  fuel 
clauses  subject  to  the  outcome  of  our 
determination  in  Docket  No.  ER84-568- 
000. 

The  Commission  Orders 

(A)  GSU's  request  for  waiver  of 

§  35.14  of  the  Commission's  regulations 
is  hereby  granted. 

(B)  GSU  is  hereby  ordered  to  file 
within  thirty  (30)  days  of  the  date  of  diis 
order  or  th.e  end  of  testing  of  River  Bend. 
whichever  is  later,  the  accounting 
entries  made  to  effect  its  treatment  oi 
test  power,  including  a  detailed 
explanation  of  the  derivation  of  all 
figures. 


^  Accord.  KoMos  Gas  and  EJectric  Co.  SitVKC 
1  61.083  (198B). 
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(C)  GSLTs  proposed  fuel  clauses  are 
hereby  accepted  for  tiling  and 
suspended  for  one  day,  to  become 
effective  on  August  20, 1985,  subject  to 
refund,  and  further,  subject  to  the 
outcome  of  the  Commission's  action  in 
Docket  No.  ER84-568-000. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
GSU's  proposed  fuel  clauses. 

(E)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  of  the  date  of  this  order,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20428.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(F)  Subdocket  -000  of  Docket  No. 
ER85-582-000  is  hereby  terminated.  The 
evidentiary  proceeding  established 
herein  is  designated  as  Docket  No. 
ER85-5a2-001. 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  CommisMon. 

Kannedi  F.  Phanb, 

Secretary. 

Attachment.— Guif  States  Utiuties  Co»*- 
PANY,  Rate  Scheduie  Deswnations, 
tX)CKET  No.  ER85-582-000 
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(FR  Doc.  85-20218  Filed  8-22-85:  8:45  am) 
anjjNQ  coos  •nr-oi-ii 


[Prolect  No.  3(M3-005] 

KAMO  El«ctr<c  Cooperative  Inc.  and 
Oklahoma  Municipal  Power  Authortty; 
Application  for  Partial  Transfer  of 
Ucense  (Major) 

August  20, 19B5. 

Take  notice  that  KAMO  Electric 
Cooperative  Inc.,  Licensee  for  the 
unconstructed  Kaw  Dam  Project  No. 
3083,  and  Oklahoma  Municipal  Power 
Authority  have  requested  that  the 
project  license  be  partially  transferred 
to  Oklahoma  Municipal  Power 
Authority.  KAMO  Electric  Cooperative 
Inc.  proposes  to  sell  part  of  its 
ownership  in  the  project  to  Oklahoma 
Municipal  Power  Authority  so  that  the 
two  entities  would  become  co-owners  of 
the  project.  The  Kaw  Dam  project  would 
be  located  at  the  U.S.  Army  Corps  of 
Engineers'  Kaw  Dam  on  the  Arkansas 


River  in  Kay  County,  Oklahoma.  The 
licensed  installed  capacity  of  the  project 
is  37  MW. 

Comments,  Protests,  or  Motion  to 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214. 18  CFR  385.211  or 
385.214.  47  FR  19025-28  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  September  30. 1985. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  Utle  "COMMENTS", 
"PROTEST",  of  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  D.C.  20426. 

Kenneth  F.  Ptumb, 

Secretary. 

[FR  Doc.  85-20219  Filed  8-22-85;  8:45  am] 

MLUNO  COOC  (Tir-OI-M 


[Docket  Na  Gk15791-002  et  sL) 

Applicatlona  for  Certificates, 
Abandonments  of  Service  and 
Petlttons  to  Amend  Certificates; ' 
Sun  Exploration  A  Production  Co.,  et 
al. 

August  19,  1965. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  3, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 


'  This  notica  does  not  provide  for  consolidatioii 
for  hearing  of  tlie  several  matters  covered  herein. 
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Rules  of  Practice  and  Procedure  {18  CFR 
385.211.  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 


Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  at 
to  be  represented  at  the  hearing. 
Kaniwui  F.  Plumb, 
Secretary. 


Dockat  Na  anddM* ««d 


Q-1S781-002.  D.  July  18.  198S.. 


O-17SS4-000.  D,  Aug.  S.  1985:.. 
6-1S236-000.  D,  Aug.  S.  1985 


0)60-601-002.  0,  July  24,  1985 

CI61-142S^X».  D.  Aug.  9.  1985... 
CWS-1 355-002.  D,  July  29.  1085-. 

067-152-004.  0.  July  2Z  1985.. 
075-543-000.  F.  Aug.  8.  1985 ... 


Appfcwt 


Sun  ExptoraUon  k  Production  Co..  P.O.  Box  2880, 
Orta*.  TaxM,  75221-2880. 


Conoco  Inc..  P.O.  Box  2197,  Houtton.  TaxM  77252.. 

CWm  Sarvic*  Olt  S  Gat  Coip..  P.O.  Box  300.  Tulaa. 
OWa.  7410^ 

Conoco  hie 


Sun  Exploratkx)  A  Production  Co.. 


O83-179-001,  C.  July  26.  1985.. 

O84-396-002,  July  25,  1965. 

CI85-S97-000,  E.  July  26,  1965.. 


O8S-599-000  (071-799),  8,  July 

29,  1965. 
085-604-000      (0160-163).      B. 

Aug.  5.  1965. 
CI85-605-000.  B,  Aug.  6.  1985  „.. 


0185-609-000.  A.  Aug.  8.  1865.. 
085-610-000,  B,  Aug.  8,  1965.. 
085-611-000.  F,  Aug.  8,  1965.. 

085-612-000,  B.  Aug.  9.  1965.. 


085^13-000.  B.  Aug.  13.  1965.. 
085-614-000.  B.  Aug.  12.  1965.. 

085-615-000,  B.  Aug.  12.  1985.. 

085-616-000.  B,  Aug.  12.  1985.. 


MoH  Producing  Taxat  A  Naw  Maxico  Inc..  Nina 
(jraanway  Plaza— SuMa  2700,  Houston.  Taxaa 
77046. 

Sun  Exploration  S  Production  Co „.. 


Monaanto  01  Company  (Succ.  in  Inlaraat  to  Pwt- 

narship  Proparlies   Company),    1300   Pott   Oak 

Tomiar,  5051  Wastneimar.  Houston.  Texas  77056. 
Amoco  Production  Company,  P.O.  Box  50879,  New 

Orteana,  La.  70150 
Sohw  Petroleum  Company.  P.O.  Box  4587.  Houa- 

toa  Texas  77210. 
Empira  Expkiratkxt,  Inc.  (Succ.  to  National  Fuel  Qai 

Supply  Corp.).  10  Utayalte  Square.  BuHato.  N.Y. 

14203. 
Tha  Superior  Oil  Company,  Nina  Graanway  Plaza. 

Sulto  2700,  Houston,  Texas  77046. 
Geo.  Oil  and  Gas  Company  ol  Houston.  P.O.  Box 

2511,  Houston.  Texas  77001. 
Bogen    Oil    Company,    2601    N.W.    Expraasway, 

1000W  Oklahoma  Qty,  Okla.  73112. 

CNG  Producing  Company.  SuHa  3100,  Canal  Place 

One.  New  Orteana,  La.  70130. 
Union  Texas  Petroleum  Company,  P.O.  Box  2120, 

Houston,  Taxaa  77252. 
Monsanto  Oil  Company  (Suoc  in  Interest  to  Petro- 

LewB  Funds,  Inc)  1300  Poet  Oak  Tower,  5052 

Westheimer.  Houston,  Texas  77056. 
Tonkawa    Gas    Processing    Company.    Rrat    Oty 

Cantar,   LB    10,    1700   Pacific   Avenue.   OaNas. 

Texas  75201-4696. 
TXO  Production  Corp..  First  Oty  Cantar  LB   10, 

1700  Paciftc  Avenue,  OaNas,  Texas  75201-4696. 
Jo 


-do. 


..do. 


n*chaaar  and  loca8on 


Texas  Gas  Transmisaion  Corporatton  Bayou  Pigaon 

Fiekt  Iberia  Pvith,  Louatea. 
Tranwsastaiii  PIpaine  Company  WaMon  Gas  LMl 

No.   1  wal.  NH  NEy4  Sec.  31-1-2SE.  Baevar 

County,  Oklahoma.. 
Panhandto  Easlam  Pipe  Una  Company.  Hortharaal 

Avaid  «  Varioua  other  Fiakla.  AKaNa.  Oawey. 

Malor  and  Woodt  CouMiaa.  OkUwrna. 
EI  Paao  Natural  Gas  Company.  Jaknal  Fiekt  Lea 

County,  New  Mexico. 
B  Paao  Natural  Gas  Company.  Coyanoea.  Waiw. 

Woraham-Bayar  FieUa.  Pacoa  and  Raevea  Coun- 


Panhandto  Eastern  Pipe  Line  Compwiy,  South  Peek 
FWd.  Bto  County,  Oklahoma. 

K-N  Energy,  toe.  Certain  aoaaga  tocatod  in  Fre- 
mont County,  Wyoming. 

Amoco  Gas  Company,  Matagonla  lai«id  Stock  623, 

Offthors  Texas. 
Texaa  Eastom  Transmlsston  Corporation,  Eugene 

Wand  330,  Offshore  Louiaiena. 
Nattonal  Fuel  Gas  Supply  Corp..  Varioua  lieU  toca- 

Itona  In  Naw  York  and  Pennaylvanla. 

United  Gas  Pipe  Line  Company,  Ldie  Tom  Field. 

Iberia  Pariah,  Louialwia. 
Northwast    PIpelina    Corporation.    South    Canyon 

FieM.  GartleU  County,  Cotarado. 
Arkanaee  Louiaiena  Gas  Company.  Soulhwaet  Lacy 

FMd  JO.  Brown  #1,  SW  NE  of  Sac.  29-18N- 

10W,  Bleine  County,  Oklahoma. 
ConaoMated  Gas  Transmlsston  Corporatton  Eugene 

Island  Btock  314,  Oftshore,  Louisiana. 
Transwestsm    Pipeline    Company,    North    Avalon 

Fieto,  Eddy  County,  New  Maxx». 
K-N    Energy,    Inc.,    Acreage    tocatod   within    the 

Madden  Unit  Lower  Fori  Union  Partfclpating  Araa. 

Fremont  County,  Wyoming. 
Panhandto  Easism  P^  Una  Company.  Spaekmw 

#1,  Sec.  8,  Twp.  6N,  Range  9ECM.  Omanon 

County,  Oklahoma. 
Northern  Natural  Gat  Company.  Bwtay  No.  1  WM, 

Sac.  28-T4N-R2e.  Beaver  County,  Oklahoma. 
Northern  Natural  Gas  Company.  Manager  #1  wal. 

Sec.  27-T6N-R27  ECM.  Beever  County,  Oktoho- 

me. 
Northwest  Central  Pipeline  Corporatton,  McOuigg  A 

No.   1   wel.  Sec  12-T17N-R26W,  EWs  County. 

Oklahoma. 
Northwaal  Central  Pipeline  Corporation.  HagM  14a 

1  wel.  Sec.  35-TSN-R22  ECM.  Beaver  County. 

Oklehoma. 


CHrsnatitttoiii  Ptoaine  Conva- 
ny,  HugotaivAnadafto  /^M 
Field.     Various    Cotnlss    to 
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'  Partial  Assignment  and  BIN  of  Sale  of  Kirti  Gat  Unit  No.  1  to  Vamon  E.  Fautooner 
•  LeMaexprad  8-14-77. 

rateas^dfrommrsubtortwjowc^^      *"  **  *^*'***  "*"  *"  **•**"  9"  '^  «•*  Purchaser-s  Una,  and  since  neither  Buyer  nor  Seltor  dealras  to  contoress  tie  gai^  auoh  «al  »m  I 


*  Part  of  the  acreage  subiect  to  R.S.  No.  202  has  expired  or  been  assigned. 
'  Assignment  of  E  E  Jack  lease  No  T20212  to  Ooyte  Hartmaa 

•  Gas  to  lie  used  for  miectKxi  into  a  cycling  project 

1  Partial  Assignment  and  Bdi  of  Sale  of  J.W.  Banyman  Unit  to  ONsearch  Corp 

',  SL^SiHT^  *"*^l^-i5:**'  ^  •"•ctiva  10-1-84,  PPCo.,  •/«/..  aasloned  their  undMded  Maraat  to  sato  acreage  to  Monaanto. 


•  Applicant  is  filing  lo  add  dadtoatton  by  Contract  Amendment  dated  ! 
'•  Appkcam  n  htina  for  an  addittonal  delivery  poim 
^^^"  Effective  date  of  transfer  of  ownersNp:  12-1-84.  Proposed  effective  date  of  assignment  12-1-84.  Empire  Exptoratton.  Int  requests  that  the  cerflfcato  ieaued  to  I  be  mKto  allaeaiw  10- 

'•  pie  2  wens  committed  have  been  plugged  and  abandoned. 

■•  Sale  of  dedicated  properties  to  Quinoco  Potroleum,  Inc.  on  1-1-64. 

"  Uneconomical. 

"Applicant  is  fVing  under  Gas  Purchase  Contract  dated  7-22-85. 

It  ^  ?"  ''**  "**"  delivered  from  the  teases  dadicatsd  to  this  contract  since  l*ivember  1983. 

'•  Deol^d*"*^  effective  10-1-84,  Petro-Lewis  Funds,  Inc.  af  a/.,  assigned  their  undivided  interest  in  sato  acreage  to  Monaanto. 

RUng  Coda:  A— Initial  Service;  B— Abandonment;  C— Amendment  to  edd  acreage;  D— Amendment  to  delete  acreage;  E— Total  Succeaston;  F— P»tial  Tin  leisstoii 
[FR  Doc.  85-20220  Filed  8-22-85;  8:45  am] 
BILUNO  CODE  •717-01-M  ~     - 
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[Docint  No.  CWS-«06-000] 

Application  foe  Blanket  Undtecl  Tem 
Certificate  and  Umtted  Partiai 
Abandonment  Autttorizatlon;  Texaa 
Easteni  Qaa  Trading  Co. 

August  16, 1965. 

Take  notice  that  on  August  8, 1985, 
Texas  Eastern  Gas  Trading  Company, 
("GTC"),  P.O.  Box  2521.  One  Houston 
Center,  Houston.  Texas  77252,  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act,  15  U.S.C.  717c 
717f.  and  the  provisions  of  18  CFR  Part 
157,  for  a  blanket  limited-term  certificate 
of  public  convenience  and  necessity 
authorizing  GTC  to  conduct  a  short-term 
spot  sales  marketing  program, 
hereinafter  referred  to  as  TEEM,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Approval  would  (1)  authorize  the  sale 
of  natural  gas  for  resale  in  interstate 
commerce;  (2)  permit  limited-term, 
partial  abandonment  of  certain  natural 
gas  sales;  (3)  confer  pre-granted 
abandonment  authorization  for  sales  of 
natural  gas  made  pursuant  to  the 
requested  certificate;  (4)  authorize 
transportation  of  natural  gas  by 
interstate  pipeline  companies  able  and 
willing  to  participate  in  the  TEEM 
Program;  and  (5)  confer  pre-granted 
abandonment  authorization  for  the 
transportation  service  allowed  under  the 
requested  certificate.  GTC  also  requests 
the  Commission  to  declare  that,  with 
respect  to  GTC  and  its  activities,  the 
Commission  will  only  assert  Natural 
Gas  Act  ("NGA")  jurisdiction  over  sales 
for  resale  and  transportation  not 
otherwise  exempt  from  the  NGA. 

Under  the  TEEM  Program,  GTC 
proposes  to  sell  natural  gas  qualifying 
for  the  sections  102, 103, 107.  and  108 
rates  under  the  Natural  Gas  Policy  Act 
of  1978  (NGPA),  15  U.S.C.  3301-3432. 
Only  contractually  committed  gas  will 
be  sold.  GTC  and  participating 
producers  will  seek  temporary  releases 
of  gas  from  the  purchasers  in  order  to 
meet  market  demand  for  natural  gas 
sales.  Releasing  purchasers  will  be 
absolved  from  take-or-pay  liability  for 
any  volumes  of  gas  released  and  sold 
under  the  program.  Arrangements  for 
transporting  the  released  gas  will  be 
made  on  a  case-by-case  basis. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  3, 1985.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20428,  a  petition  to 
intervene  or  a  protest  in  accordance 


with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  f  $  385.211  and 
385.214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  Apphcant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  to  be  represented  at 
the  hearing. 
Kannetb  F.  Ptumb. 
Secretary. 

[FR  Doc.  85-20221  Filed  8-22-B5:  8:45  am] 
MLLMa  eooc  trrr-m-m 


Office  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  Waiver  From 
Refrigerator  and  Refrigerator-Freezer 
Test  Procedure  to  Whirtpooi  Corp. 
[CaseNo.RF-001] 

AGENCY:  Conservation  and  Renewable 
Energy  Office;  Energy. 

ACTION:  Decision  and  Order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  [Case  No.  RF-001] 
granting  Whirlpool  Corporation  a 
waiver  for  its  refrigerator-freezer  models 
equipped  with  electronic  adaptive 
defrost  controls  fit)m  the  existing  U.S. 
Department  of  Energy  refrigerator  and 
refrigerator-freezer  test  procedure. 

FOR  FURTHER  INFORMATK>N  CONTACT. 

Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
112.1,  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  252-9i;:7 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-12.  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202) 
252-9513. 

SUPPLCMENTARY  INFORMATION:  In 

accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  In  the 
Decision  and  Order.  Whirlpool 
Corporation  has  been  granted  a  waiver 
for  its  refrigerator-freezer  models 


equipped  with  electronic  adaptive 
defit>st  controls,  permitting  the  company 
to  use  an  alternate  test  method. 

Issued  in  Washington,  DC,  Augtut  8,  IBBS.  . 

Donna  R.  Fitzpatrick, 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Decision  and  Order  of  tbe  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy 

In  the  matter  of:  Whirlpool 
Corporation;  Case  NoJiF-001. 

The  Energy  Conservation  Program  for 
Consumer  Products  was  established 
pursuant  to  the  Energy  Policy  and 
Conservation  Act.  Pub.  L  94-163.  89 
Stat.  917,  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  Pub.  L 
96-619,  92  Stat.  3266,  which  requires  the 
Department  of  Energy  (DOE)  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
refrigerators  and  refrigerator-freezers. 
The  intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchase  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
43a  Subpart  B. 

The  Department  of  Energy  amended 
the  prescribed  test  procedure 
regulations,  by  adding  430.27,  to  allow 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  of  the  basic  model 
according  to  the  prescribed  test 
procedure  or  when  the  prescribed  test 
procedure  may  evaluate  the  basic  model 
in  a  manner  so  unrepresentative  of  its 
true  energy  consumption  characteristics 
as  to  provide  materially  inaccurate 
comparative  data.  45  FR  64108  (Sept.  26. 
1980). 

Pursuant  to  430.27(g).  the  Assistant 
Secretary  shall  publish  in  the  Federal 
Register  notice  of  each  waiver  granted, 
and  any  limiting  conditions  of  each 
waiver. 

On  November  14. 1984.  Whirlpool 
Corporation  (Whirlpool)  filed  a  "Petition 
for  Waiver"  with  the  Office  of 
Conservation  and  Renewable  Energy  of 
DOE  in  accordance  with  10  CFR  430.27. 
At  the  same  time  Whirlpool  filed  an 
"Application  for  Temporary  Exception" 
with  the  Office  of  Hearings  and  Appeals 
(OHA)  of  DOE  in  accordance  with  10 
CFR  205.125.  On  November  30. 1984, 
OHA  issued  a  Decision  and  Order 
granting  Whirlpool  a  temporary 
exception  from  the  DOE  refiigerator  and 
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refrigerator-freezer  test  procedure  for 
the  two  models  of  refrigerator-freezers 
which  use  an  electronic  adaptive  defrost 
control  system  and  which  are 
manufactured  by  the  firm.  OHA 
stipulated  in  its  Decision  and  Order  that 
the  temporary  exception  relief  granted 
shall  remain  in  effect  until  the  Office  of 
Conservation  and  Renfewable  Energy  of 
EMDE  issues  a  final  Decision  and  Onler 
with  respect  to  Whirlpool's  Petition  for 
Waiver  under  the  authority  of  10  CFR 
430.27  or  until  the  close  of  business  on 
August  31, 1985,  whichever  occurs  first. 

With  regard  to  Whirlpool's  Petition  for 
Waiver,  the  Office  of  Conservation  and 
Renewable  Energy  published  the 
petition  in  the  Federal  Register  and 
solicited  comments,  data,  and 
information  respecting  the  petition  in 
conformance  with  the  requirements  of 
10  CFR  430^7.  50  FR  1628  (lanuary  11. 
1985).  Comments  were  received  from 
two  parties,  both  manufacturers  of 
refrigerators  and  refrigerator-freezers. 
These  comments  are  discussed  later  in 
this  notice. 

On  June  10, 1985,  Whirlpool  submitted 
field  test  data  regarding  the  mean  time 
between  defrosts  for  refrigerator-freezer 
units  equipped  with  electronic  adaptive 
defrost  controls. 

The  Office  of  Conservation  and 
Renewable  Energy  consulted  with  the 
Federal  Trade  Commission  on  June  28, 
1985,  concerning  the  Whirlpool  petition. 

Asssertions  and  Determinations 

Whirlpool  is  a  manufacturer  of  home 
appliances,  including  refrigerator- 
freezers.  Whirlpool  has  developed  what 
it  terms  an  "electronic  adaptive  defrost 
control"  (herein  "ADC")  for  refrigerator- 
freezers  that  initiates  defrost  cycles  in 
response  to  operating  conditions  and 
usage  patterns.  Whirlpool's  petition 
requested  DOE  to  grant  Whirlpool  relief 
from  the  DOE  test  procedure  for 
refrigerators  and  refrigerator-freezers 
for  its  ADC-equipped  refrigerator- 
freezer  models  on  the  basis  that  the 
existing  test  procedure  yields  materially 
inaccurate  estimate  of  the  energy 
consumption  of  such  units. 

Whirlpool  stated  that  its  ADC- 
equipped  refrigerator-freezers  initiate 
defrost  on  the  basis  of  compressor  run 
time,  refrigerator  and  freezer  door 
openings,  and  the  length  of  the 
preceding  defrost  period.  The  petition 
cited  three  faults  with  using  the  current 
DOE  test  procedure  for  refrigerators  and 
refrigerator-freezers  to  evaluate  the 
energy  consumption  of  ADC-equipped 
refrigerator-freezers. 

First,  the  current  test  procedure  has 
no  provision  for  determining  the  interval 
between  defrost  cycles  for  ADC- 
equipped  refrigerator-freezers  which 


would  be  comparable  to  normal  usage 
patterns.  Second,  the  current  test 
procedure  would  likely  underestimate 
the  actual  energy  consumption  of  such 
products  because  the  low  humidity 
conditions  normally  encountered  within 
the  product  during  the  test  and  the  lack 
of  refrigerator  and  freezer  compartment 
door  openings  during  the  test  lengthens 
the  period  between  defrost  cycles 
beyond  that  which  would  be  expected 
under  normal  usage  conditions.  Third, 
this  lengthening  of  the  period  between 
defrost  cycles  lengthens  the  duration  of 
the  test  to  the  point  that  is  unduly 
burdensome  to  conduct. 

Further,  Whirlpool  evaluated  the 
applicability  of  two  alternate  test 
methods  for  ADC-equipped  refrigerator- 
freezers  and  determined  that  neither 
was  appropriate  for  use  in  testing  units 
equipped  with  electronic  adaptive 
defrost  controls.  Whirlpool  contended 
that  no  acceptable  alternate  test 
procedure  exists  and  that  the 
development  of  such  an  alternate  test 
procedure  should  await  field  data  which 
reflects  the  actual  performance  of  such 
products  under  varying  conditions  of  use 
and  operation. 

Comments  were  received  frtim  two 
manufacturers  of  refrigerators  and 
refrigerator-freezers,  Greenville 
Products  Company  (Greenville),  a 
Division  of  White  Consolidated 
Industries,  Inc.,  and  General  Electric 
Company  (GE),  in  response  to  die 
publication  of  Whirlpool's  waiver 
request  in  the  Federal  Register. 
Whirlpool  submitted  a  rebuttal 
statement  to  DOE  responding  to  the  GE 
comments  as  provided  by  DOE's  test 
procedure  waiver  regiilations.  The 
comments  received  and  Whirlpool's 
rebuttal  to  the  comments  are 
summarized  below. 

Greenville  commented  that  it  supports 
waiving  testing  requirements  for 
Whirlpool's  ADC-equippped 
refrigerator-freezers  models  on  the  basis 
that  the  existing  DOE  test  procedure 
does  not  provide  a  satisfactory  means  of 
testing  units  so  equipped. 

GE  questioned  whether  it  is  possible 
for  Whirlpool  to  state  with  confidence 
that  the  existing  test  procedure  would 
mislead  the  public  and  be  unfair  to 
Whirlpool  without  any  acceptable 
alternate  test  procedure  suggested  by 
Whirlpool.  GE  commented  that  it 
believes  that  Whiripool  has  the 
responsibility  to  provide  an  alternate 
test  procedure,  based  on  current 
knowledge,  which  provides  the  most 
reasonable  results  of  energy 
consumption  for  a  representative 
average  use  cycle.  GE  observes  that  the 
determination  of  the  time  between 
defrost  cycles  seems  to  be  the  most 


significant  problem  with  the  existing 
DOE  test  procedure  in  Whirlpool's  case. 
Since  Whirlpool  developed  the 
algorithm  that  is  built  into  the  electronic 
adaptive  defrost  control  to  control  the 
time  between  defrost  cycles,  GE 
suggests  that  Whirlpool  could  insert  into 
the  algorithm  typical  values  of  door 
openings  and  compressor  run  time  to 
determine  the  typical  time  between 
defrost  cycles.  Once  this  value  is 
known,  GE  suggests  that  the  provisions 
for  testing  "long-time"  automatic  defrost 
refrigerator-freezers  found  in  the 
existing  DOE  test  procedure,  i.e..  a  two 
part  procedure  which  reduces  test  time 
substantially  when  the  time  between 
defrost  cycles  is  long  and  known,  can  be 
applied  to  the  Whirlpool  ADC-equipped 
units  to  determine  energy  consumption. 

Whirlpool  resonded  that  it.  too, 
believes  that  the  provisions  for  testing 
long-time  automatic  defrost  refrigerator- 
freezers  can  be  adapted  for  testing  its 
ADC-equipped  units  if  an  appropriate 
value  for  die  typical  time  between 
defrost  cycles  can  be  determined. 
Hov»rever,  Whirlpool  stated  that  GFs 
suggested  approach  of  inserting 
"typical"  values  for  the  parameters  that 
factor  into  the  ADC  algorithm  to 
determine  the  time  between  defrost 
cycles  is  unworkable.  Whirlpool  said 
that  sufficient  field  usage  information  is 
not  yet  available  to  determine  typical 
values  for  all  of  the  parameters. 
Whirlpool  claimed  that  the  algorithm 
used  to  determine  defrost  intervals  is  a 
complex  function  of  the  parameters,  and 
includes,  for  example,  door  opening 
duration  as  well  as  frequency. 
Whirlpool  submitted  a  copy  of  its  patent 
on  the  ADC  device  to  substantiate  its 
claim  regarding  the  complexity  of  the 
algorithm. 

Whirlpool  stated  that  it  strongly 
believes  that  the  only  way  to  obtain  a 
meaningful  value  for  the  typical  time 
between  defrost  periods  for  its  ADC- 
equipped  refrigerator-freezers  is  to 
monitor  the  performance  of  such  units  in 
actual  usage  under  various  operating 
conditions  in  the  field.  Whirlpool  said 
that  it  had  placed  a  number  of  ADC- 
equipped  units  in  the  field  with  metering 
devices  to  measure  the  actual  interval 
between  defrost  cycles  in  order  to 
generate  a  data  base  on  which  to  base 
an  appropriate  value  for  the  typical  time 
between  defrost  cycles.  (Whirlpool 
provided  some  preliminary  data  on 
defrost  cycle  intervals  from  this  field 
test  program  to  DOE  by  letter  dated  June 
10, 1985.) 

DOE  agrees  with  Whirlpool  that  the 
existing  DOE  test  procedure  for 
refrigerators  and  refrigerator-freezers 
(Appendix  Al)  is  not  appropriate  for 
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testing  AOC-equipped  refrigerator- 
freezers  since  it  would  not  yield  results 
reflective  of  the  expected  energy 
consumption  of  such  units  in  actual 
usage  and  would  be  burdensome  to 
conduct  because  of  the  extremely  long 
length  of  each  test  period.  Information 
contained  in  Whirlpool's  patent  for  its 
ADC  device  show  that  door  opening 
frequency  and  duration  are  heavily 
weighted  factors  in  determining  the  time 
between  defrost  periods.  Whirlpool's 
claim  appears  reasonable  that  the  time 
between  defrost  cycles  of  ADC- 
equipped  units  could  be  as  long  as  nine 
days  under  the  closed  door  conditions  of 
the  current  DOE  test  procedure. 

DOE  agrees  with  Whirlpool  and  GE 
that  the  provisions  for  testing  "long- 
time" automatic  defrost  refrigerator- 
freezers  found  in  the  existing  DOE  test 
procedure  can  be  adapted  for  testing 
Whirlpool's  ADC-equipped  refrigerator- 
freezer  models.  The  primary  issue,  as 
pointed  out  by  Whirlpool  and  GE.  is  the 
determination  of  the  typical  time 
between  defrost  cycles.  DOE  consulted 
the  National  Bureau  of  Standards  (NBS] 
regarding  Whirlpool's  waiver  request 
since  NBS  performed  all  of  the 
laboratory  work  associated  with  the 
development  of  the  DOE  test  procedure 
for  refrigerators  and  refrigerator- 
freezers.  Based  on  its  review  of 
Whirlpool's  petition,  the  comments 
received  on  the  petition,  and 
Whirlpool's  rebuttal  to  these  comments, 
NBS  recommended  that,  should  DOE  act 
to  order  an  alternate  test  procedure  for 
Whirlpool's  ADC-equipped  refrigerator- 
freezer  models,  the  alternate  test  should 
be  the  "long-time"  automatic  defrost  test 
and  the  value  for  the  typical  time 
between  defrost  cycles  for  use  in  the 
alternate  test  should  be  three  days  (72 
hours)  which  equates  to  0.33  cycles  per 
day.  NBS  arrived  at  its  recommended 
value  on  the  basis  that  it  credits  the 
ADC-equipped  units  with  80  to  90 
percent  of  the  maximum  energy 
reduction  possible.  (For  this  estimate  the 
maximum  energy  reduction  possible,  i.e., 
100  percent  energy  reduction,  is  defined 
to  be  the  condition  where  a  defrost 
operation  never  occurs.)  N'BS  evaluated 
GE's  recommendation  that  "typical" 
values  be  substituted  for  the  parameters 
that  factor  into  the  algorithm  to 
determine  a  "typical"  time  between 
defrost  cycles.  NBS  found  that  this 
approach  would  be  workable,  although 
complicated,  if  such  typical  values  for 
the  parameters  were  known  but  that 
sufficient  Held  data  is  not  avaihble 
upon  which  such  values  can  be 
confidently  based.  With  regard  to  the 
approach  of  using  estimated  values  for 
the  parameters,  NBS  is  of  the  opinion 


that  the  complexity  of  the  application  of 
the  estimated  parameters  in  the 
algorithm  and  the  uncertainty 
associated  with  the  outcome  is  such  that 
this  approach  offers  no  advantages  over 
directly  estimating  the  time  between 
defrost  cycles. 

DOE  notes  that  there  is  a  practical 
limit  on  the  energy  savings  that  can  be 
achieved  by  even  the  most  sophisticated 
automatic  defrost  control  system  that 
could  be  devised  for  a  refrigerator- 
freezer.  Based  on  the  patent  information 
supplied  by  Whirlpool,  its  ADC  device 
is  intended  to  achieve  the  optimal 
condition  of  initiating  defrosting 
operations  at  a  frequency  and  duration 
matched  to  the  rate  and  amount  of  frost 
build-up  while  keeping  the  contribution 
of  defrosting  operation  energy 
consumption  to  total  consumption  at  a 
minimum.  The  Whirlpool  ADC  device 
does  not  respond  to  frost  build-up 
directly  however.  Rather,  it  responds  to 
indicators  of  frost  build-up  and  removal. 
Therefore,  it  can  trigger  a  defrosting 
operation  under  less  than  optimal 
conditions.  Weighing  these 
considerations,  DOE  finds  that  the  NBS 
recommended  alternate  test  procedure 
for  Whirlpool's  ADC  device  would  fairly 
evaluate  the  energy  consumption  of 
Whirlpool's  ADC-equipped  refrigerator- 
freezer  models.* 

GE  conunented  that  Whirlpool  failed 
to  mention  that  the  two  models  of  side- 
by-side  regfrigerator-freezers  that 
Whirlpool  has  equipped  with  its  ADC 
device  have  other  features  that  impact 
energy  consumption.  GE  identi^ed  two 
newly  introduced  consumer-actuated 
features  that  appear  on  the  ADC- 
equipped  models  as  "MAX  COOL"  and 
MAX  FREEZE/ICE".  GE  stated  that 
these  features  are  part  of  the  "SYSTEMS 
SENTINEL™  11"  control  that  is  built 
into  these  units.  GE  remarked  that  the 
availability  of  these  two  featiires,  which 


'  DOE  notes  that  NBS  made  its  recommendation 
regarding  an  alternate  test  procedure  for 
Whirlpool's  AOC-equipped  refrigerator-freezers 
prior  to  Whirlpool's  June  10, 1985.  submission  of 
field  usage  data  for  such  units.  The  Whirlpool  field 
test  involves  23  AOC-equipped  units  in  three  parts 
of  the  country.  The  lune  10  submission  presents 
data  covering  the  operation  of  13  units  over  a  3  to  5 
month  period.  (Whirlpool  stated  that 
instrumentation  and  communication  problems 
resulted  in  valid  data  being  available  for  only  the  13 
products  covered  by  the  fune  10  submission.)  DOE 
reviewed  the  data  only  to  determine  whether  they 
disputed  the  NBS  recommended  value  for  the 
typical  time  between  defrost  cycles.  They  did  not. 
Since  the  data  covered  only  a  wintertime  period  of 
operation  of  the  ADC-equipped  units,  DOE  did  not 
consider  it  appropriate  to  assign  very  much  weight 
to  the  data.  DOE  believes,  as  Whirlpool  stated,  that  _ 
data  covering  one  complete  year  of  operation  of 
several  units  at  several  geographical  locations  are 
what  is  needed  for  the  derivation  of  a 
representative  value  for  the  typical  time  between 
defrost  cycles. 


give  the  consumer  the  means  to  cause 
the  unit  to  operate  in  a  maximum 
cooling  mode  for  fast  chilling  and 
freezing,  may  result  in  increased  energy 
consumption  for  refrigerator-freezer 
models  so  equipped  as  a  result  of 
consumer  usage  of  the  freatures.  GE 
contended  that  the  Whirlpool  petition 
should  have  addressed  these  features  as 
well  since  they  have  a  bearing  on  the 
energy  consumption  of  the  ADC- 
equipped  units. 

Whirlpool  responded  to  GE's 
comment  by  saying  that  it  did  not 
identify  the  MAX  COOL  and  MAX 
FREEZE/ICE  features  on  the  ADC- 
equipped  units  in  its  petition  because 
they  are  specifically  addressed  by  the 
existing  DOE  test  procedure  and 
properly  excluded  from  the 
determination  of  the  estimated  annual 
energy  consumption  of  refrigerator- 
freezers. 

The  existing  DOE  test  procedure 
requires  that  the  operational  conditions 
of  the  refrigerator  or  refrigerator-freezer 
undergoing  testing  shall  be  maintained 
in  accordance  with  the  Association  of 
Home  Appliance  Manufacturers 
Standard  HRF-1-1979  (SecUon  2.2. 
Apendix  Al.  10  CFR  Part  430).  This 
standard  stipulates  that  features  which 
are  electrically  powered,  manually 
initiated  and  automatically  terminated 
(such  as  customer  operated  dispensers, 
fast  chill  compartments,  electric  door 
openers,  etc.)  are  to  be  operated  at  their 
lowest  energy  usage  position.  DOE 
agrees  with  Whirlpool  that  these 
features  are  properly  excluded. 

GE  commented  that  Whirlpool  had 
not  provided  proper  identification  of  the 
models  of  refrigerator-freezers  that  it 
wished  to  be  covered  by  the  test 
procedure  waiver.  Subsequently, 
Whirlpool  identified  Whirlpool  model 
ED26SSXM  and  Sears  model  106.85569 
as  the  two  ADC-equipped  refrigerator- 
freezer  models  which  it  wished  to  be 
covered  by  the  waiver.  DOE  uses  the 
model  numbers  provided  by  Whirlpool 
in  today's  Decision  and  Order  to 
specifically  identify  the  ADC-equipped 
refrigerator-freezer  to  which  it  applies. 
DOE  considers  the  use  of  model 
numbers  to  be  appropriate  in  this  case 
since  there  is  no  reason  why  the 
presence  or  absence  of  the  ADC  device 
on  any  particular  refrigerator-Freezer 
model  would  be  self  evident  to  even  an 
informed  observer. 

It  is  therefore  ordered  that: 

(1)  The  "PetiUon  for  Waiver"  filed  by 
Whirlpool  Corporation  (Case  No.  RF- 
001),  is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provision  of  paragraph  (3)  and  (4). 
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(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  Al  of  10  CFR. 
Part  430.  Subpart  B,  Whirlpool 
Corporation  shall  be  permitted  to  test 
Whirlpool  ED26SSXM  and  Sears 
106.85569  refrigerator-freezer  models 
equipped  with  electronic  adaptive 
defrost  controls  on  the  basis  of  the  test 
procedure  specified  in  10  CFR.  Part  430, 
with  the  modifications  set  forth  below: 

(i)  Section  4.1.2  is  modified  by  adding 
the  following  sentence  at  the  end  of  the 
section: 

If  the  model  l>eing  tested  has  an  electronic 
adaptive  defrost  control,  the  provisions  of 
section  4.1.2.2  shall  apply. 

(ii)  Section  4.1.2.2  is  added  to  read: 

4.1.2.2  Electronic  Adaptive  Defrost  Control. 
If  the  model  being  tested  has  an  electronic 
adaptive  defrost  control  system,  the  test  time 
period  shall  consist  of  two  parts.  The  first 
part  shall  be  the  same  as  the  test  for  a  unit 
having  no  defrost  provisions  (section  4.1.1). 
The  second  part  shall  start  when  a  defrost 
period  is  deliberately  initiated  during  a 
compressor  "on"  cycle  and  shall  terminate  at 
the  third  turn  "on"  of  the  compressor  motor 
after  initiating  the  defrost  period  or  after  four 
hours,  whichever  comes  first. 

(iii)  Section  5.1.2  is  modified  by 
adding  the  following  sentence  at  the  end 
of  the  section: 

For  models  equipped  with  electronic 
adaptive  defrost  controls,  compartment 
temperatures  shall  be  those  measured  in  the 
first  part  of  the  test  period  specified  in 
section  4.1.2.2. 

(iv)  Section  5.2.1.3  is  added  to  read: 

5.2.1.3  Electronic  Adaptive  Defrost  Control. 
The  energy  consumption  in  kilowatt-hours 
per  day  shall  be  calculated  equivalent  to: 

ET=  (1440  X  EPl/Tl) -|-l(EP2  -  (EPl  X  T2/ 
T1))X0.33J 

where: 

ET  and  1440  are  defmed  in  S.2.1.1. 

EPl  =  energy  expended  in  kilowatt-hours 

during  the  first  part  of  the  test 
EP2=energy  expended  in  kilowatt-hours 

during  the  second  part  of  the  test 
Tl  =  length  of  time  in  minutes  of  the  first  part 

of  the  test 
T2= length  of  time  in  minutes  of  the  second 

part  of  the  test 
0.33= predicted  number  of  defrost  cycles  per 

day  expressed  in  units  of  day  ' ' 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  order 
until  the  Department  of  Energy 
prescribes  final  test  procedures 
appropriate  to  Whirlpool  ED26SSXM 
and  Sears  106.85569  refrigerator-freezers 
models  equipped  with  electronic 
adaptive  defrost  controls  manufactiu^d 
by  Whii4pool  Corporation. 

(4)  This  waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  applicant.  This  waiver 


may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  application  is 
incorrect 

Issued  in  Washington.  DC.  August  8, 1965. 

Donna  R.  Fltzpatrick, 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

[FR  Doc.  85-20196  Filed  8-22-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-515t5;  FRL-2M7-41 

Certain  ChMnlcato  Prentanufactur* 
NotiCM 

AQENCv:  Environmental  Protection. 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacttu^ 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufact;u*e  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
annoimces  receipt  of  thirty  I^lNs  and 
provides  a  summary  of  each. 
DATES:  Close  of  Review  Period. 
P  85-1328,  85-1329  and  85-1330, 

November  6, 1985 
P  85-1331.  85-1332.  85-1333  and  85-1334, 

November  9. 1985 
P  85-1335.  85-1336  and  85-1337. 

November  10. 1985 
P  85-1338,  85-1339.  85-1340.  85-1341.  85- 

1342.  85-1343.  85-1344  and  85-1345. 

November  11. 1985 
P  85-1346.  85-1347.  85-1348.  85-1349.  85- 

1350.  85-1351.  85-1352.  85-1353.  85- 

1354.  85-1355.  85-1356  and  85-1357. 

November  12, 1985 

Written  comments  by: 
P  85-1328.  85-1329  and  85-1330,  October 

7.1985 
P  85-1331,  85-1332,  85-1333  and  85-1334, 

October  10. 1985 
P  85-1335,  85-1336  and  85-1337,  October 

11.1965 
P  85-1336.  85-1339.  85-134a  85-1341.  85- 

1342,  85-1343,  85-1344  and  85-1345. 

October  12, 1985 
P  85-1346,  85-1347,  85-1348.  85-1349.  85- 

1350.  85-1351,  85-1352.  85-1353,  85- 

1354,  85-1355.  85-1356  and  85-1357, 

October  13. 1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  nimiber 


"(OPTS-51585r  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch.  Information 
Mangement  Division.  Office  of  Toxic 
Substances.  Environment  Protection 
Agency,  Rm.  E-201,  401  M  Street  SW„ 
Washington.  DC  20460  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  Street  SW..  Washingtoa 
DC  20460  (202-382-3725). 
SUPPLBMBrr ANY  INFORMATKMC  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

P  85-1328 

Importer.  Diamond  Shamrock 
Chemicals  Company. 

Chemical.  (G)  Urethane  polymer. 

Use/Import  (G)  Rheology  modifier* 
for  latex  paint  production  for  industriaL 
commercial  and  consumer  use.  Impart 
range:  Confidential. 

Toxicity  Data.  No  data  submitted 

Exposure.  Processing  and  use:  dermal, 
a  total  of  2  workers. 

Environmental  Release/Disposal. 
Release  primarily  through  transportation 
incidents.  Disposal  by  incineration  or 
landfiU. 

P 85-1329 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Chromate(5-).  bis[3- 
carboxy-l-[4-((6-[(2-carboxy — 
phenyl)azo]-5-hydroxy-7-8iilfo-2- 
naphthalenyl]amino]-6-[(4-[(4- 
sulfophenyl)azo]phenyl]amino]-l,S,S- 
triazin-2-yl]pyridiini\miato  (5-)]-. 
pentasodium.  dihydrate. 

Use/Import.  (S)  Commercial  dye  for 
leather.  Import  range:  10,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  TLm  48  hr  (Orange  medaka):  >  l.flOO 
paris  per  million  (ppm):  Ames  test 
Negative. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal,  tio  ' 
data  submitted. 

P  85-1338 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Copper.  [29H.S1H- 
phthalocyaninato  (2-)-N29.N30. 


34190 


Federal  Registor  /  Vol.  50.  No.  164  /  Friday.  August  23.  1985  /  Notices 


N31.N32]-aminosulfonyl[(2-[[4-(3- 
Carboxypyridinio)-6-methoxy-l,3,5,- 
triazin-2-yl]amino]ethyl]amino]8ulfonyi 
sulfo  derivs.,  hydroxides,  sodium  salts. 

Use/Import  (S)  Commercial  dye  for 
cellulosic  fibres.  Import  range:  10,000 
kg/yr. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg:  TLm  48  hr  (Orange  medaka):  >  1,000 
ppm;  Ames  test:  Negative. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P8S-1331 

Importer.  Confidential. 

Chemical.  (S)  Naphthalene-1,2.3,4- 
tetrahydro  (1-phenylethyi). 

Use/Import.  (S)  Solvent  for  carbonless 
copy  paper,  electrical  insulating  and 
heat  transfer  fluid.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Acute  dermal:  <3.16  g/kg;  Irritation: 
Skin — Mild,  Eye — Slight  to  moderate; 
LCso  96  hr  (Fathead  minnow):  20  parts 
per  billion  (ppb);  LCm  initial  (Fathead 
minnow):  482  ppb;  LC^  48  hr  (Fathead 
minnow):  230  ppb;  ECso  48  hr  (Daphnia 
magna):  53.9;  ECm  (Daphnia  magna): 
22.5;  Ames  test:  Non-mutagenic;  Skin 
sensitization:  Non-sensitizing;  28  day 
repeat  dermal  test:  Low  potential; 
Invitro  cytogenetic  test:  Non- 
cytogenetic;  Ultimate  biodegradability 
test:  Not  readily  biodegraded. 

Exposure.  Import  and  use:  dermal  and 
inhalation,  up  to  8  hrs/da,  with  less  than 
0.2  ppm  for  a  40  hr/work  week. 

Environmental  Release/Disposal. 
Released  to  air  water  and  land.  Disposal 
by  navigable  waterway,  incineration 
and  landfill. 

P  85-1332 

Importer.  Confidential. 

Chemical.  (S)  Mixture  of:  diphenyl 
methane  diisocyanate  2,4,  diphenyl 
methane  diisocyanate  4,4  trimethylol 
propane. 

Use/Import  (G)  The  substance  will  be 
used  in  a  closed  system.  Import  range: 
454-3.200  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  85-1133 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  acrylic  acid 
esters  and  methacrylic  acid  esters  with 
an  aliphatic  acid  monomer  and  an 
aromatic  vinyl  monomer. 

Use/Production.  (G)  Gloss  coating  for 
paper  stock.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 


Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  4  hrs/da,  up  to 
49  da/yr. 

Environmental  Release/Disposal.  1  kg 
to  10  kg  release  to  water.  Disposal  by 
publicly  owned  treatment  works 
(POTW). 

P  85-1334 

Manufacturer.  Confidential. 

Chemical  (G)  Polymer  of  acrylic  acid 
esters  and  methacrylic  acid  esters  with 
an  aliphatic  acid  monomer  and  an 
aromatic  vinyl  monomer. 

Use/Production.  (G)  Gloss  coating  for 
paper  stock.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  4  hrs/da,  up  to 
49  da/yr. 

Environmental  Release/Disposal.  1  kg 
to  10  kg  release  to  water.  Disposal  by 
POTW. 

P  85-1335 

Manufacturer.  Confidential. 

Chemical.  (G)  Functional  acrylate 
type  polymer. 

Use/Production.  (G)  Industrial  paint 
ingredient.  Prod,  range:  125,000-163,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  20  workers,  up  to  8  hrs/da.  up  to 
55  da/yr. 

Environmental  Release/Disposal.  2  to 
48  kg/batch  release  to  land.  Disposal  by 
incineration  and  landfill. 

P  85-1336 

Manufacturer.  Confidential. 

Chemical.  (G)  Oil  modified  polyester 
of  aromatic  and  dibasic  acids. 

Use/Production.  (S)  Commercial 
protective  coating.  Prod,  range:  72,666- 
145,333  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufactiu«  and 
processing:  dermal,  a  total  of  5  workers, 
up  to  4  hrs/da.  up  to  20  da/yr. 

Environmental  Release/Disposal 
Less  than  10  lb/batch  released  to  land. 
Disposal  by  landfill. 

P 85-1337 

Manufacturer.  Boehme  Filatex  Inc. 

Chemical  (G)  Omega.omega'-dialkyl 
polyglycol  ethers. 

Use/Production.  (S)  Industrial  fiber 
finish.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  2  hrs/da.  up  to  3 
da/yr. 

Environmental  Release/Disposal.  80 
to  8,000  kg  approximately  released  to 
water.  Disposal  by  POTW  and 
biological  water  treatment  plant. 


P 85-1338 

Manufacturer.  Confidential. 

Chemical.  [G]  Polyurethane. 

Use/Production.  (G)  Oligomer.  Prod, 
range:  1,000-3,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da,  up  to  4 
da/yr,  the  first  year. 

Environmental  Release/Disposal. 
Minor  waste  released  to  land. 

P 85-1339 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical  (G)  Bisphenol  A. 
epichlorohydrin,  diethanolamine. 
polysubstituted  alkane  adduct  polymer. 

Use/Production.  (G)  Adhesive.  Prod. 
range:  100,000-1,200,000  kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  40  workers,  up  to  2  hrs/da,  up  to  40 
da/yr. 

Environmental  Release/Disposal  50 
kg/batch  released  to  land.  Disposal  by 
licensed  landfill. 

P 85-1340 

Importer.  KAY-FRIES.  INC. 

Chemical  (G)  Polyester  resin. 

Use/Import.  (S)  Industrial  metal 
coating.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing  and  use:  dermal, 
up  to  3  sites. 

Environmental  Release/Disposal  No 
data  submitted. 

P 85-1341 

Manufacturer.  Confidential. 

Chemical  (G)  Sulfonates  of 
ethoxylated  alcohols. 

Use/Production.  (S)  Emulsion' 
polymerization,  cosmetics  and  toiletries, 
enhanced  oil  recovery  and  agricultural 
chemical  emulsifiers.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  85-1342 

Importer.  Confidential. 

Chemical.  (G)  Substituted  diazo 
compound. 

Use/Import  (G)  Dispersant.  Import 
range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Use:  Six  customers. 

Environmental  Release/Disposal  No 
release. 

P  85-1343 

Manufacturer.  Confidential. 
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Chemical.  (S)  Silicon  substituted 
organic  amine. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Male— 200 
mg/kg.  female— 191  mg/kg.  Conbined— 
196  mg/kg;  Acute  dermal:  >  2,000  mg/kg; 
Irritation:  Skin — Non-irritant,  Eye — 
Severe;  Bacterial  reverse  mutation 
assay:  Non-genetic. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers,  up  to  4  hrs/da,  up  to 
20  da/yr. 

En  vironmental  Release/Disposal. 
Less  than  5  to  less  than  20  kg  released. 
Disposal  by  incineration  and  landfill. 

F  85-1344 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkali  metal  salt  of 
substituted  sulfo-aryl  transition  metal 
complex. 

Use/Production.  (S)  Dye.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >5.0g/kg; 
Irritation:  Skin— Non-irritant,  Eye— Non- 
irritant;  LCm  24-72  hr  (Rainbow  trout): 
>560  mg/L;  LCm  96  hr  (Rainbow  trout): 
474.4  mg/1;  Ames  test:  Negative;  Skin 
sensitization:  Non-sensitizer;  ECm  24  hr 
(Daphina  magna);  >  1,000  mg/L:  E(so  48 
hr  (Daphnia  magna):  560  mg/L;  Green 
algae  test:  No  observed  effect 
concentration:  32  mg/L;  Lowest  effect 
concentration:  56  mg/L;  Median  effect 
concentration:  (EtCso)— 102  mg/L. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

P  85-1345 

Manufacturer.  Confidential. 

Chemical.  (G)  Polysubstituted  sulfo- 
aryl  transition  metal  complex. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  g/kg; 
Irritation:  Skin— Non-irritant  Eye — Non- 
irritant;  LCso  24  hr  (Rainbow  trout)— 
101.1  mg/L,  LCm  48-96  hr  (Rainbow 
trout) — 67.7  mg/L;  Ames  test:— Negative; 
ECso  24  hr  (Daphnia  magna):  >320  mg/L; 
ECeo  48  hr  (Daphnia  magna):  100  mg/L; 
Green  algae  test:  No  observed  effect 
concentration — 5.6  mg/L:  Lowest 
significant  effect  concentration:  10  mg/L; 
Median  effect  concentration,  growth 
rate  (E,Cbo):  42  mg/L. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

P 85-1346 

Manufacturer  FRP  Company. 

Chemical.  (G)  Rosin  maleated, 
fimierated  ester  with  pentaerythritol, 
polypropylene  glycol  and  glycerine. 


Use /Production.  (S)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  18  workers. 

Environmental  Release/Disposal.  2 
kg/batch  released  to  land.  Disposal  by 
evaporation  lagoons. 

P 85-1347 

Manufacturer.  FRP  Company. 

Chemical.  (G)  Rosin  maleated, 
fumerated  ester  with  pentaerythritol  and 
diethylene  glycol. 

Use /Production.  (S)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  18  workers. 

Environmental  Release/Disposal.  2 
kg/batch  released  to  land.  Disposal  by 
evaporation  lagoons. 

P 85-1348 

Manufacturer.  FRP  Company. 

Chemical.  (G)  Rosin  maleated, 
fumerated  ester  with  pentaerythritol, 
diethylene  glycol  glycerine,  ethylene 
glycol  and  caster  oil. 

Use/Production.  (S)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  18  workers. 

Environmental  Release/Disposal.  2 
kg/batch  released  to  land.  Disposal  by 
evaporation  lagoons. 

P  85-1349 

Manufacturer.  FRP  Company. 

Chemical.  (G)  Polyamide  vehicle. 

Use/Production.  (S)  Industrial  printing 
inks.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  16  workers,  up  to  4  hrs/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal.  22 
kg/batch  released.  Disposal  by 
evaporation  lagoons. 

P 85-1350 

Manufacturer.  FRP  Company. 

Chemical.  (G)  Polyamide. 

Use/Production.  (S)  Industrial  printing 
inks.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  12  workers,  up  to  4  hrs/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal.  2 
kg/batch  released  to  land.  Disposal  by 
evaporation  lagoons. 

P  85-1351 

Manufacturer.  Disogrin  Industries 
Corporation. 

Chemical.  (S)  Polymer  of  poly(oxy-l,4- 
butanediyl).  alpha-hydro-omega- 


hydroxy-1,1'  biphenyl,  4,4'  diisocyanato- 
3,3'  dimethyl,  water,  silicone,  surfactant, 
l,4-diazabicyclo[2.2.2]  octane. 

Use/Production.  (S)  To  be  molded  on 
site  into  mechanical  goods,  i.e. 
machinery  components.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da,  up  to  12 
da/yr. 

Environmental  Release/Disposal.  No 
release. 

P  85-1352 

Manufacturer.  Disogrin  Industries 
Corporation. 

Chemical.  (S)  Polymer  of  poly(oxy-1.4- 
butanediyl),  alpha-hydro-omega- 
hydroxy-,1,1'  biphenyl,  4,4' 
diisocayanato-3,3'  dimethyl,  1,4- 
butanediol.  1,3-propanediol.  2- 
(hydroxymethyl)-2-methyl,  1,4- 
diazabicyclo[2.2.2]  octane. 

Use/Production.  (S)  To  be  molded  on 
site  into  mechanical  goods  i.e. 
machinery  components.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da,  up  to  12 
da/yr. 

Environmental  Release/Disposal.  No 
release. 

P 85-1353 

Manufacturer.  Disogrin  Industries 
Corporation. 

Chemical.  (S)  1,3-benzenedicarboxyIic 
acid,  polymer  with  1,6  hexanediol  and 
nonanedioic  acid,  naphthalene,  1,5 
diisocyanato-.phenol,  4,4'- 
(methanetetrayldinitrilo)bis(3,5-bis(l- 
methylethyl)hexamethylene  1,6- 
distearyldiurethane,  ethanol,  2,2'-(l,4- 
phenylenebis(oxy)bi8-l,4  butanedioL 

Use/Production.  (S)  To  be  molded  on 
site  into  mechanical  goods,  i.e. 
machinery  components.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da,  up  to  12 
da/yr. 

Environmental  Releases/Disposal.  No 
release. 

P  85-1354 

Manufacturer.  Disogrin  Industries 
Corporation. 

Chemical.  (S)  Polymer  of  poly(oxy-l,4- 
butanediyl),  alpha-hydro-omega- 
hydroxy-,1,1'  biphenyl,  4,4'- 
diisocyanato-3,3'  dimethyll,4 
butanediol,  1,3-propanediol,  2- 
(hyd[roxymethyl)-2-methyl,  1,4- 
diazabicyclo[2.2.2]  octane. 
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Use/Production.  (S)  To  be  molded  on 
site  into  mechancial  goods,  i.e. 
machinery  components.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da.  up  to  12 
da/yr. 

En  vironmental  Release/Disposal.  No 
release. 

P 85-1355 

Manufacturer.  Disograin  Industries 
Corporation. 

Chemical.  (S)  Polymer  of  poly(oxy-l,4- 
butanediyl),  alpha-hydro-omega- 
hydroxy-,1,1'  biphenyl,  4,4'- 
diisocyanato-3.3'  dimethyl.  1,4 
butanedioi.  1,3-propanediol,  2- 
(hydroxymethyl)-2  methyl.  1.4- 
diazabicycio[2.2.2]  octane. 

Use/ Production.  (S)  To  be  molded  on 
site  into  mechanical  goods,  i.e. 
machinery  components.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da.  up  to  12 
da/yr. 

Environmental  Release /Disposal.  No 
release. 

F 85-1356 

Manufacture.  Disogrin  Industries 
Corporation. 

Chemical  (S)  Polyer  of  Hexanedioic 
acid,  polymer  with  1,2-ethanediol, 
naphthalene.l.S.  diisocyanato-,  castor 
oil.  phenol,  4,4'-(methanetetrayldinitrilo). 
bis(3.5-bis(l.-methylethyl)-.  castor  oil. 
sulfonated,  castor  oil,  sulfonated, 
sodium  salt,  water,  silicone  additive, 
triethylene  diamine  catalyst. 

Use/Production.  (S)  To  be  molded  on 
site  into  mechanical  goods,  i.e. 
machinery  components.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da,  up  to  12 
da/yr. 

Environmental  Release/Disposal.  No 
release. 

P  85-1357 

Manufacturer.  Disogrin  Industries 
Corporation. 

Chemical.  (S)  Polymer  of  epsilon- 
caprolactone  and  trimethylol  propane, 
castor  oil.  1,1'  biphenyl,4,4'- 
diisocyanato-3.3'  dimethyl,  phenol,  4,4'- 
(methanetetrayIdinotrilo)bi8(3,5-bis(l- 
methylethyl)-,l,4  butanedioi  1,3- 
propanediol,  2-(hydroxymethyl)-2- 
methyl,  l,4-diazabicyclo[2.2.2]  octane. 

Use/Production.  (S)  To  be  molded  on 
site  into  mechancial  goods,  i.e. 
machinery  components.  Prod,  range: 
Confldential. 


Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da.  up  to  12 
da/yr. 

Environmental  Release/Disposal.  No 
release. 

Dated  August  19, 1965. 

Linda  A.  Travers. 

Acting  Director,  InformatJon  managewent 
Division. 

[FR  Doc.  85-20213  Filed  8-2Z-85:  8:45  am] 

BiujNQ  cooe  ssao-co-M 

(OPTS-5«728;  FRL  2887-3] 

Certain  Chemicals  Premanufacture 
Notice 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  nile  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
two  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 

Y  85-132— September  3. 1985. 

Y  85-133— September  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Wendy  Cleland-Hamnett,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-611,  401  M  St., 
SW.,  Washington,  DC  20460,  (202-382- 
3725). 

SUPPLEMENTARY  MFORHATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
conHdential  document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  85-132 

Manufacturer.  Rilsan  Corporation 


Chemical.  (G)  Copolyetheresteramide 
Use/Production.  (G)  Molding,  extrusion 

resin,  non-dispersive  use.  Prod,  range: 

Confidential 
Toxicity  Data.  No  data  submitted 
Exposure.  No  data  submitted 
Environmental  Release/Disposal.  No 

data  submitted 

Y  85-133 

Manufacturer.  Confidential 
Chemical.  (G)  Alkali  metal  salt  of  ester 

of  polyfunctional  alkylene  oxide 

polymer 
Use/Production.  (G)  Component  of 

cellular  and  elastomeric  plastic 

compositions.  Prod,  range: 

Conhdential 
Toxicity  Data.  No  data  submitted  on  the 

PMN  substance 
Exposure.  Confidential 
Environmental  Release/Disposal. 

Confidential 

Dated:  August  19. 1985. 
Linda  A.  TtavMS, 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  85-20214  Filed  8-22-85;  8:45  am] 
BHxmacooc  ssm-simi 


[ER-FRL-2886-8] 

Environmental  hnpact  Statements; 
Availability 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information  (202)  382-5073  or  (202)  38^- 
5075. 

Availability  of  Environmental  Impact 
Statements  filed  August  12, 1985  through 
August  16. 1985  Pursuant  to  40  CFR 
1506.9 

EIS  No.  850345.  Final  FHW,  AK, 
Fairbanks  Urban  Reconnaissance/ 
Geist  Road  Extension,  Connection. 
Steese  Expessway  to  Downtown 
Fairbanks,  Due:  September  23. 1985, 
Contact-  Thomas  Neunaber  (907)  586- 
7427. 

EIS  No.  850346,  Final,  GSA  CA,  Los 
Angeles  Federal  Center  Master  Plan. 
Development,  Construction,  Los 
Angeles  County,  Due:  September  23, 
1985,  Contact-  Veronica  Holland  (415) 
974-7624. 

EIS  No.  850347.  Final.  BLM.  AZ.  Lower 
Gila  South  Resource  Maneigement 
Plaa  Due:  September  23, 1985. 
Contact-  Bill  Carter  (602)  863-4464. 

EIS  No.  850348,  Draft,  USA,  LA,  Fort 
Polk  Multipurpose  Range  Complex, 
Cosntruction,  5th  Infantry  Division, 
Vernon  Parish,  Due:  October  7, 1985, 
Contact  Stephen  Parris  (318)  535- 
7008. 


EIS  No.  850349.  Draft.  FWS.  CA. 
Coachella  Valley  Fringe-Toed  Lizard 
Incidental  Take  Section  10(a)  Permit. 
Habitat  Conservation  Plan.  Adoption/ 
Implementation,  Riverside  County. 
Due:  October  15. 1985.  Contact:  Merle 
Richmond  (503)  231-6131. 
EIS  NO.  850350.  Draft.  NOA.  VA. 
Commonwealth  of  Virginia  Coastal 
Resources  Management  Program. 
Approval,  Due:  October  7, 1985. 
Contact:  Joseph  Uravitch  (202)634- 
4124. 
EIS  N.  850351.  Draft.  BOP.  FL.  Marianna 
Federal  Correctional  Institution  and 
Federal  Prison  Camp,  Construction 
and  Operation,  Jackson  County,  Due: 
October  11. 1985.  Contact  Loy  Hayes 
(202)  275-6535. 

EIS  No.  850352,  Final,  IBR,  AZ,  Tucson 
Aqueduct  Phase  B,  Construction. 
Operation  and  Maintenance,  Feature 
of  Central  Arizona  Project.  Pima  and 
Pinal  Counties.  Due:  September  23. 
1985.  Contact  Cecil  Oeullette  (702) 
293-8560. 

EIS  No.  850353.  Final.  FHW.  IN.  US-27 
Improvement,  County  Road  50  South 
to  County  Road  850  North,  and  a 
Connector  from  US  33  to  US  27. 
Widening  and  Alignment,  Adams 
County,  Due:  September  23, 1985, 
Contact  James  Threlkeld  (317)  269- 
7481. 

EIS  850354,  Draft,  AFS.  IL.  Shawnee 
National  Forest,  Land  and  Resource 
Management  Plan.  Due:  November  27. 
1985.  Contact  Kenneth  Henderson 
(618)  253-7114. 

EIS  No.  850355,  Draft,  AFS,  CO,  Stevens 
Gulch  Road  Extension  and  Hubbard, 
Dyke  and  Elk  Creeks  Timber  Sale 
Offerings,  Delta  and  Mesa  Counties. 
Due:  October  28. 1985.  Contact 
RajTTiond  Evans  (303)  874-7691. 

EIS  No.  850356,  Draft  COE,  IL.  Lake 
Calumet  Area  Wetland  Sanitary 
Landfill  Development.  Section  10  and 
404  Permit.  Cook  County.  Due: 
October  7. 1985.  Contact  Thomas 
Slowinski  (312)  353-6428. 

EIS  No.  850357.  Final,  ICC,  MT,  Tongue 
River  Railroad  Construction, 
Operation,  Miles  City  to  Ashland, 
Certificate.  Custer.  Rosebud,  and 
Powder  River  Counties.  Due: 
September  23, 1985.  Contact  Cari 
Bausch  (202)  275-0800. 

EIS  No.  850358,  Final,  BLM,  AZ,  CA, 
Yuma  District  Resource  Management 
Plan,  Due:  September  23, 1985, 
Contact  Dennis  Turowski  (602)  726- 
6300. 

EIS  No.  850359,  Draft,  AFS,  UT,  CO, 
MantiLaSal  National  Forest,  Land  and 
Resource  Managment  Plan.  Due: 
November  29, 1985,  Contact  Lee 
Foster  (801)  637-2817. 

EIS  NO.  850360,  DSuppl.  FHW,  MD, 
National  Freeway /US-48  Gap 
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CompleUon.  Wolfe  Mill  to  M.V.  Smith 
Road.  Construction.  Alleghany 
County.  Due:  October  16, 1985. 
Contact  Edward  Terry  (301)  952-4010. 

Amended  Notice 

EIS  No.  850234.  Draft.  FWS.  AK.  Togiak 
National  Wildlife  Refuge. 
Comprehensive  Conservation  Plan 
and  Wilderness  Review,  Due- 
September  30. 1986.  Published  FR  6- 
14-85 — Review  extended. 

Dated:  August  20. 1985. 
Allan  Hlrsch, 

Director.  Office  of  Federal  Activities. 
(FR  Doc.  85-20259  Filed  8-22-85;  8:45  am) 

BILUNQCOOE  6S«0-S0-«I 

[ER-FRL-2886-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  5. 1985  through  August 
9, 1985  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5075/76.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  October  19. 1984  (49  FR 
41108). 

Draft  EISs 

ERP  No.  D-AFS-G60005-NM.  Rating 
LO.  Alvarado  Realty  Land  Exchange. 
Cibola  Nat'l  Forest.  Acquisition,  N'M. 
summary:  EPA  expressed  no  objections 
to  the  proposed  action  as  described  in 
the  DEIS. 

ERP  No.  DS-COE-C36005-NY,  Rating 
EC2,  Saw  Mill  River  Basin  Flood 
Protection  Project,  Elmsford  and 
Greenburgh  Areas,  NY.  summary:  EPA's 
review  identified  potential 
environmental  impacts  and  requested 
that  additional  information  regarding 
wetland  impacts,  dredged  material 
disposal,  sediment  toxicity,  and 
appropriate  mitigation  measures  be 
detailed  in  the  supplemental  FEIS. 

ERP  No.  D-FHW-E40684-KY,  Rating 
EC2,  US  31E/150  (Bardstown— Louisville 
Rd.)  Reconstruction,  Brentlinger  Rd.  to 
US  31E/150.  KY.  summary:  EPA's 
review  revealed  two  primary 
environmental  concerns:  1)  the  proposed 
project  would  include  a  3,400-foot 
stream  channel  change,  and  2)  traffic- 
generated  noise  elevations  as  high  as 
-(-lOdBA  above  ambient  if  the  preferred 
alternative  were  implemented.  EPA 


recommended  these  impacts  be 
mitigated  and  requested  additional 
information  be  included  in  the  FEIS, 
including  a  Corps  jurisdictional  wetland 
determination. 

ERP  No.  D-FHW-G40115-AR,  Rating 
E02,  US  65  Bypass  Construction,  US  65/ 
US  270  Interchange  and  Bryant  St. 
Intersection  to  US  65/US65B 
Interchange,  AR.  summary:  EPA 
expressed  environmental  objections  to 
the  selection  of  the  preferred  highway 
alignment,  Alt.  A.  EPA  requested  that 
the  FEIS  include  additional  information 
to  establish  the  project  need,  and  to 
identify  secondary  impacts.  EPA  prefers 
Alt.  B;  however,  EPA  would  not  object 
to  Alt.  C  with  the  inclusion  of 
appropriate  mitigation  measures  as 
discussed  in  the  DEIS.  EPA  would  likely 
recommend  denial  of  a  Sect  404  permit 
for  the  filling  and  deterioration  of 
wetlands  proposed  by  Alt.  A. 

ERP  No.  D-FHW-K40119^1L  Rating 
LO,  Moanalua  Rd.  Improvement,  Pali 
Momi  St.  to  AIEA  Interchange,  HL 
summary:  EPA  expressed  a  lack  of 
objection  to  the  project  and 
recommended  the  FEIS  discuss  water 
quality  impacts  and  erosion  control 
measures  in  more  detail.  EPA  noted  that 
if  a  Clean  Water  Act  section  404  permit 
is  needed  for  the  project.  EPA  would 
further  review  the  project  for 
compliance  w^ith  Specification  of 
Disposal  Sites  for  Dredged  or  Fill 
Material  (40  CFR  230). 

FmalEISs 

ERP  No.  F-AFS-G65039-00.  Cibola 
Nat's  Forest  and  Kiowa  Rita  Blanca. 
Black  KetUe  and  McClellan  Creek  Nat'l 
Grasslands,  Land  and  Resource  MgmL 
Plan,  NM.  summary:  The  FEIS 
adequately  responded  to  EPA  comments 
issued  on  the  DEIS. 

ERP.  No.  F-BLM-K65065-NV,  Walker 
Resource  Area,  Mina  and  Walker 
United,  Land  and  Resource  Mgmt.  N'V. 
summary:  EPA  commended  the  Bureau 
of  Land  Management  (BLM)  on  their 
measures  to  protect  riparian  zones. 
However,  EPA  recommended  that  an 
inventory  be  conducted  of  all  riparian 
acreage,  including  a  water  quality 
monitoring  program  and  baseline  air 
quality  data  for  the  area.  EPA  expressed 
concerns  regarding  BIAfs  decision  not 
to  recommend  certain  areas  as 
wilderness. 

ERP  No.  F-COE-E32061-MS, 
Pascagoula  Harbor  and  Bayou  Cassote 
Navigation  Charmels  Improvement. 
Deepening,  MS.  summary:  The  bulk  of 
EPA's  initial  reservations  to  this 
proposal  have  been  lessened  with  the 
elimination  of  the  Tenneco  spoil 
disposal  site.  EPA  continues  to  be 
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concerned  about  the  disposal  of 
maintenance  material  within  the 
Mississippi  Sound  and  believes  that 
there  are  compelling  environmental 
reasons  to  eliminate  long  term  practices 
which  shallow  and/or  alter  the  near 
shore  circulation  of  this  water  body. 

EPA  No.  F-COE-F32131-OH,  Lorain 
Small  Boat  Harbor  Construction. 
Recreational  Navigation  Improvements, 
Lake  Erie,  OH.  SUMMARY:  EPA's  review 
of  the  FEIS  did  not  identify  any 
significant  environmental  impacts 
requiring  changes  to  the  proposed 
project. 

Dated:  August  20, 1965. 
Allan  Hirach, 

Director.  Office  of  Federal  Activities. 
[FR  Dog.  85-20200  Filed  8-22-85;  8:45  amj 
BIUJN6COOC  uno-fo-m 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Fomw  Under  0MB 
Review 

agency:  Equal  Employment  Opportunity 

Commission. 

ACnON:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  pubhc  that 
the  agency  has  made  such  a  submission. 
The  proposed  report  form  imder  review 
is  listed  below. 

DATE:  Comments  must  be  received  on  or 
before  October  7, 1385.  If  you  anticipate 
commenting  on  a  report  form,  but  find 
that  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
you  should  advise  the  OMB  Reviewer 
and  the  Agency  Liaison  Officer  of  your 
intent  as  early  as  possible. 
ADDRESS:  Copies  of  the  proposed  report 
form,  the  request  for  clearance,  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Liaison  Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATtON  CONTACT: 
EEOC  Agency  Liaison  Officer  Margaret 
P.  Ulmer,  Financial  and  Resource 
Management  Services.  Room  388,  2401  E. 
Street,  NW.  Washington.  DC,  20507; 
Telephone  (202)  634-1932. 

OMB  REVIEWER:  James  Mason, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC,  20503; 
Telephone  (202)  395-6880. 


Type  of  Request:  Revision  of  a  currently 

approved  collection 
Title:  Higher  Education  Staff 

Information  Report  EEO-6 
Frequency  of  Report:  Biennially 
Type  of  Respondent:  Business /other 

institutions/State  or  local 

governments 
Standard  Industrial  Classification  (^C) 

Code:  822,824.829 
Description  of  Affected  Public: 

Institutions  of  higher  education  with 

15  or  more  full-time  employees. 
Responses:  3,000 
Reporting  Hours:  12,000 
Federal  Costs:  $48,000.00 
Applicable  Under  section  3504(h)  of  Pub. 

L  95-511:  Not  applicable 
Number  of  Forms:  1 

Data  are  used  by  EEOC  in  its 
compUance,  litigation,  and  conciliation 
and  voluntary  programs  activities.  Data 
are  shared  with  other  Federal  agencies, 
and  25  State  and  77  local  Fair 
Employment  Practices  Commissions 
(FEPC's)  in  support  of  their  EEO 
programs  after  pledging  to  abide  by 
EEO-O  confidentiality  restrictions. 

For  the  Conunission. 
John  SeaL 

Management  Director,  Equal  Employment 
Opportunity  Commission. 
[FR  Doc.  85-20242  Filed  8-22-45;  8:45  am] 

■aUNG  COOE  U70-0»-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-739-Ofl] 

Amendment  to  Notice  of  a  IMtaJor- 
Disaster  Declaration;  Callfomla 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-739-DR),  dated  July 
18, 1985,  and  related  determinations. 
date:  August  14, 1965. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sewall  H.E.  Jolmson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  D.C.  2047Z  (202)  646-3618. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  California,  dated  July  18, 
1985,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  Priesident  in  his 
declaration  of  July  18. 1985: 

Those  portions  of  Los  Angeles  County 
that  were  not  previously  designated 
eligible  for  assistance  are  hereby 


designated  as  adjacent  areas  for 
Individual  Assistance. 

(Catalof  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance] 

Samuel  W.  Specie, 

Associate  Director,  State  and  Local  Pwgramt 

and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  85-20174  Piled  8-22-85: 8:45  am] 

BILUNO  COOC  t71«-U-ll 


FEDERAL  MARITIME  COMMISSION 
Agreetnentts)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.003  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-010643-001. 

Title:  Farrell/SITRAM  Space  Charter 
Agreement. 

Parties: 

Farrell  Lines  Incorporated  (Farrell) 

Societe  Ivoirienne  de  Transport 
Maritime  (SITRAM) 

Synopsis:  The  proposed  amendment 
would  expand  the  scope  of  the 
agreement  to  include  all  West  African 
ports  and  all  U.S.  ports  and  would 
permit  the  parties  to  charter  space  on 
each  other's  vessels  moving  in  both 
directions  in  the  agreement  trade.  The 
original  agreement  restricted  this 
chartering  to  cargo  moving  under 
SITRAM  bills  of  lading  on  Farrell's 
westbound  sailings  only.  It  would  also 
make  certain  changes  of  an 
administrative  nature  to  the  terms  of  the 
agreement  The  parties  have  requested  a 
shortened  review  period. 

Dated:  August  19, 1985. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-20169  Filed  8-22-85:  8:45  am) 

BtLUNQ  COOC  STSO-OI-H 
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Issuance  of  Casualty  and 
Nonpefiormance  Certificates;  Sky 
Cruises  Ltd. 

Notice  is  liereby  given  that  the 
following  have  been  issued  a  CertiHcate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Pub.  L  89-777  (80  Stat.  1356. 1357)  and 
Federal  Maritime  Commission  General 
Order  20.  as  amended  (46  CFR  Part  540): 
Sky  Cruises  Limited  and  SeaEscape 
Limited,  c/o  SeaEscape  Limited.  1080 
Port  Blvd..  Miami.  Florida  33132. 

Dated:  August  19. 1985. 
Brace  A.  Dombrowski. 

Acting  Secretary. 

[FR  Doc.  85-20170  Filed  8-22-85;  8:45  am] 

BtUMQ  OOOC  STSO-Ot-M 


Issuarfce  of  Casualty  and 
Nonperformance  Certificates;  Sky 
Cruises  Ltd. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indenmification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L.  89-777  (80  Stat.  1357, 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Sky  Cruises  Limited  and  SeaEscape 
Limited,  c/o  SeaEscape  Limited,  1080 
Port  Blvd.,  Miami.  Florida  33132. 

Dated:  August  19, 1985. 
Brace  A.  Donit>rowski, 
Acting  Secretary. 

[FR  Doc.  85-20171  Filed  8-22-85;  8:45  am) 
MLLWa  CODE  8730-«1-M 


FEDERAL  RESERVE  SYSTEM 

Bank  of  Middlebury  Corp.  et  al4 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  13. 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Bank  of  Middlebury  Corporation, 
Middlebury,  Vermont;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
National  Bank  of  Middlebury, 
Middlebury,  Vermont. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Toledo  Trustcorp,  Inc.,  Toledo, 
Ohio;  to  acquire  99  percent  of  the  voting 
shares  of  Society  National  Bank  of  Mid- 
Ohio,  Bucyrus,  Ohio.  Comments  on  this 
application  must  be  received  not  later 
than  September  16. 1985. 

2.  Toledo  Trustcorp.  Inc.,  Toledo, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Society  National  Bank 
of  Northwest  Ohio,  Fostoria,  Ohio. 
Comments  on  this  application  must  be 
received  not  later  than  September  16, 
1985. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  The  First  Bankers  Corp.  of  Florida, 
Pompano  Beach.  Florida;  to  acquire  90 
percent  of  the  voting  shares  of  The 
Island  Bank,  Holmes  Beach,  Florida. 

D.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  American  Fletcher  Corporation, 
Indianapolis,  Indiana;  to  acquire  100 
percent  of  the  voting  shares  of  Union 
Bank  and  Trust  Company,  Franklin. 
Indiana. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Slayton  Bancshares,  Inc.,  Slayton, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  80.58  percent  of 
the  voting  shares  of  Peoples  State  Bank 
of  Slayton,  Slayton,  Minnesota. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 


925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Summit  Bancorporation,  Inc., 
Minneapolis,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Stmimit 
County  Bank,  Frisco,  Colorado. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street  Dallas,  Texas 
75222: 

1.  American  National  Bancshares, 
Inc.,  Ruston,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  American 
Bank  of  Ruston,  N.A.,  Ruston,  Louisiana. 
Comments  on  this  application  must  be 
received  not  later  than  September  16, 
1985. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  19. 1985. 
)amea  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-20176  Filed  8-22-65:  8:45  am) 

BttXMQ  CODE  eiltf-OI-M 


Hub  Bancshares,  Inc.,  et  al.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activtttes 

The  companies  listed  in  this  notice 
have  filed  in  application  under 
§  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
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not  sufflce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  16, 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  Hub  Bancshares.  Inc.,  Lafayette, 
Louisiana;  to  engage  de  novo  through  its 
subsidiary.  Hub  Services,  Inc., 
Lafayette,  Louisiana,  in  real  estate 
appraising  as  permitted  by 

§  225.25{b)(13)  of  RegulaHon  Y.  This 
activity  will  be  conducted  in  the  south 
central  Louisiana  area. 

2.  The  First  Bankers  Corp.  of  Florida. 
Pompano  Beach,  Florida;  to  engage  de 
novo  through  its  subsidiary.  The  First 
Bankers  Management  Group.  Inc., 
Pompano  Beach.  Florida,  in  management 
and  consulting  advice  to  bank  and 
nonbank  depository  institutions.  These 
activities  would  be  conducted  in  the 
central  and  southern  Florida  area. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  19, 1985. 

lamm  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-20177  Filed  ft-22-85;  8:45  am] 

BILUNG  COOC  UIO-OI-M 


Southwest  First  Community,  Inc.; 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanldng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a}(l})  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 


question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  13, 1985. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Southwest  First  Community.  Inc., 
Beeville.  Texas;  to  engage  de  novo 
through  its  subsidiary.  Southwest  First 
Community  Data.  Inc.,  Beeville.  Texas, 
in  providing  data  processing  and  data 
transmission  services;  facilities  and  data 
bases  (including  data  processing  and 
data  transmission  hardware;  software  or 
operating  personal)  or  access  to  such 
services,  facilities  or  data  bases. 

Board  of  Governors  of  the  Federal  Reserxe 
System,  August  19, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-20178  Filed  8-22-85:  8:45  am] 

mUJNG  COOC  6210-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Commission  on  the  Evaluation  of  Pain; 
Meeting 

agency:  Department  of  Health  and 
Human  Services. 
action:  Notice  of  Meeting. 

SUMMARY:  This  notice  announces  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  Commission 
on  the  Evaluation  of  Pain  (the 
Commission).  This  notice  also  describes 
the  purpose,  structure,  and  termination 
date  of  the  Commission. 
DATES: 

General  session— September  5. 1985. 

8:30  a.m.  to  5«)  p.m. 
General  session — September  6. 1985, 

8:30  a.m.  to  5:00  p.m. 


ADDRESS:  National  Academy  of 
Sciences,  2101  Constitution  Avenue 
NW.,  Washington.  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Dapper,  Executive  Director, 
Commission  on  the  Evaluation  of  Pain, 
Room  118.  Altmeyer  Building.  6401 
Security  Boulevard.  Baltimore. 
Maryland  21235,  (301)  597-1597. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  established  and 
governed  by  the  provisions  of  section 
3(b)  (1)  through  (6)  of  the  Social  Security 
Disability  Benefits  Reform  Act  of  1984 
(Pub.  L.  98-^60).  The  purpose  of  the 
Commission  is  to  conduct  a  study 
concerning  the  evaluation  of  pain  in 
determining  under  titles  II  and  XVI  of 
the  Social  Security  Act  vyhether  an 
individual  is  under  a  disability.  The 
study  is  to  be  conducted  in  consultation 
with  the  National  Academy  of  Sciences. 

The  study  will  consist  of  expert 
testimony  and  a  review  of  research  data 
regarding  how  pain  should  be 
considered  in  making  disability 
determinations  under  titles  II  and  XVI. 
The  Commission  may  engage  technical 
assistance  in  order  to  carry  out  its 
function. 

The  Commission  is  to  submit  a  report, 
consisting  of  the  findings  of  the  study 
and  any  recommendations,  to  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  who  in  turn  is  to  submit 
the  report  to  the  Committee  on  Ways 
and  Means  of  the  House  of 
Representatives  and  to  the  Committee 
on  Finance  of  the  Senate. 

The  statute  provides  that  the 
Commission  terminate  on  December  31. 
1985.  This  is  also  the  deadline  for  the 
Secretary  to  submit  the  report. 

The  Secretary  has  appointed  the 
members  of  the  Commission  in 
accordance  with  the  provisions  of  the 
statute.  This  notice  announces  the  third 
working  meeting  of  the  Commission.  The 
Commission  is  chaired  by  Kathleen  M. 
Foley,  M.D. 

This  meeting  is  open  to  the  public. 
Anyone  wishing  to  submit  his  or  her 
views  for  consideration  by  the 
Commission  should  send  them  to  the 
Executive  Director  of  the  Commission  at 
her  address  shown  above. 

A  transcript  of  the  Commission 
meeting  will  be  made  available  to  the 
public  on  an  at-cost-of-duplication  basis. 
The  transcript  can  be  ordered  from  the 
Executive  Director  of  the  Conunission. 

Agenda 

September  5. 1985 
8:30  a.m. — General  session  of  expert 
testimony  and  research  data 
presentations. 
5:00  p.m. — Adjourn  general  session. 


JMI 
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September  6, 1965 
8:30  a.m. — General  session  of  (1)  continued 
expert  testimony  and  research  data 
presentations,  (2)  discussion  on  the 
agenda,  priorities,  and  dale  of  the  next 
meeting,  and  (3)  writing  assignments. 

5KX)  p.m. — Adjourn  the  meeting. 
Dated:  August  19, 1985. 

Nancy  |.  Dapper, 

Executive  Director,  Commission  on  the 

Evaluation  of  Pain. 

[FR  Doc.  85-20227  Filed  8-22-«5:  8:45  am) 

BILLINO  CODE  41M-11-M 


Food  and  Drug  Administration 

Ad  Hoc  Advisory  Committee  on 
Hypersensitivity  to  Food  Constituents; 
Meetings 

agency:  Food  and  Drug  Administration. 
AcnON:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Ad  Hoc  Advisory  Committee  on 
Hypersensitivity  to  Food  Constituents 

Date,  time,  and  place.  September  12 
and  13.  9  a.m..  Auditorium.  330 
Independence  Ave.  SW..  Washington. 
DC. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  September 
12.  9  a.m.  to  12  m.:  open  public  hearing. 
1:30  p.m.  to  2:30  p.m.;  open  committee 
discussion.  2:30  to  4  p.m.,  September  13. 
9  a.m.  to  12  m.;  Mary  C.  Custer.  Center 
for  Food  Safety  and  Applied  Nutrition 
(HFF-334),  Food  and  Drug 
Administration,  200  C  Street  SW., 
Washington.  DC  20204.  202-426-9463. 

General  function  of  the  committee. 
The  committee  will  review  and  evalaute 
available  information  relevant  to 
adverse  reactions  in  humans  associated 
with  the  use  of  food  constituents. 

Agenda— Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  hear  presentations  on 
the  terminology  associated  with  adverse 
reactions  to  foods,  a  clinical  approach  to 


adverse  reactions  to  foods,  and  patient 
strategy  for  coping  with  adverse 
reaction  to  foods. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserx'ed  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures  to 
expedite  electronic  media  coverage  of 
FDA's  public  administrative 
proceedings,  including  hearings  before 
public  advisory  committees  under  21 
CFR  Part  14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 


the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-3G5),  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  the  hours  of  9  a.m.  and  4  pjn^ 
Monday  through  Friday. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  August  19, 1985. 

Mervin  H.  Shunute, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  85-20166  Filed  8-20-85;  10«7  am) 

MLLINO  COOC  41«^01-M 


[Docket  No.  S5F-0346] 

Foodways  National,  inc.;  FMng  of  Food 
Additive  Petition 

aoency:  Food  and  Drug  AdministratioD. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Foodways  National,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  aspartame  in  frozen 
cheesecake,  fruit,  and  fruit  toppings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  P.  Brunetti,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Dnig  Administration,  200  C 
Street  SW..  Washington,  DC  20204,  202- 

426-5487. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  34e(b)(5))),  notice  is  given  that  a 
petition  (FAP  5A3874)  has  been  filed  by 
Foodways  National.  Inc.,  P.O.  Box  44. 
Boise.  ID  83707.  proposing  that  S  172.804 
Aspartame  (21  CFR  172.804)  be  amended 
to  provide  for  the  safe  use  of  aspartame 
to  sweeten  frozen  cheesecake,  fruit,  and 
fruit  toppings. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
im.pact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 


34198 


Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23.  1985  /  NoHces 


'i^      finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Registar  in  accordance  %vith  21 
CFR  25.40(c).  as  published  in  the  Federal 
Register  of  April  28, 1985  (50  FR  16636). 

Dated:  August  14. 1985. 
Richanl ).  Rook, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc  85-20161  Filed  8-22-85:  8:45  am) 

■aUMQ  CODE  4ttfr41-« 


tDockat  No.  •5F-03451 

Pfizer,  Inc.;  Hiing  of  Food  Additive 
Petition 

AOCNCY:  Food  and  Drug  Administration. 
ACnOiC  Notice. 


summary:  The  Food  and  I)rug 
Administration  (FDA)  is  announcing 
that  Pfi2er.  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  aspartame  in  frozen 
desserts. 

FOU  FURTHtR  INFORMATION  CONTACT: 
Anthony  P.  Brtmetti,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drag  Administration.  200  C 
Street  SW..  Washington,  DC  20204.  202- 
428-5487. 

SUFPUMEMTARV  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  StaL  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  5A38ei)  has  been  filed  by 
Pfizer  Central  Research.  Pfizer.  Ina.  235 
East  42nd  Street.  New  York.  NY  10017. 
proposing  that  §  172.804(c)  (21  CFR 
172.804(c))  be  amended  to  provide  for 
the  safe  use  of  aspartame  to  sweeten 
frozen  desserts,  where  standards  of 
identity  do  not  preclude  this  use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabihty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
era  25.40(c).  as  published  in  the  Federal 
Register  of  April  26. 1985  (50  FR  16636). 

Dated:  August  15, 1985. 
Rkfaard  ).  Ronk. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  85-20160  Filed  8-22-85;  8:45  am] 

aiUJNO  COK  41H-01-II 


Health  Reeources  and  Servlcee 
Administration 

Appilcatlon  Announcement  for  Grants 
for  Predoctoral  Training  in  FamMy 
IWedicine 

The  Bureau  of  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  aimounces  that 
applications  for  Fiscal  Year  1986  Grants 
for  Predoctoral  Training  in  Family 
Medicine  are  being  accepted  under  the 
authority  of  section  786(a)  of  the  Public 
Health  Service  Act  as  amended. 

Applicants  should  be  advised  that  this 
application  announcement  is  a 
contingency  action  being  taken  to 
ensure  that  should  funds  become 
available  for  this  purpose,  they  can  be 
awarded  in  a  timely  fashion  consistent 
with  the  needs  of  the  programs  as  well 
as  to  provide  for  even  distribution  of 
funds  throughout  the  fiscal  year.  The 
Administration's  budget  request  for 
Fiscal  Year  1986  does  not  include 
funding  for  this  program.  This  notice 
regarding  applications  does  not  reflect 
any  change  in  this  policy. 

In  addition,  programmatic  changes 
may  result  from  currently  ending 
legislative  action.  Should  such  changes 
be  necessary,  all  applicants  will  be 
notified  at  a  later  date. 

Section  786(a)  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grant  to  assist  in  meeting  the  cost  of 
planning,  developing  and  operating  or 
participating  in  approved  predoctoral 
training  programs  in  the  field  of  family 
medicine.  Grants  may  include  support 
for  the  program  only  or  support  for  both 
the  program  and  the  trainees. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  Part  57.  Subpart  Q. 
Eligible  applicants  are  accredited  public 
or  nonprofit  private  schools  of  medicine 
or  osteopathic  medicine.  In  accordance 
with  S  57.1605(b)(2).  a  hmding 
preference  will  be  accorded  approved 
applications  for  projects  in  which: 

1.  Substantial  training  experience  is  in 
settings  which  exemplify  interdependent 
utilization  of  physicians  and  physician 
assistants  or  nurse  practitioners;  and/or 

2.  Substantial  portions  of  the  training 
program  are  conducted  in  a  primary 
medical  care  manpower  shortage  area 
which  is  a  part  of  a  health  manpower 
shortage  area(s)  designated  under 
Section  332  of  the  PHS  Act.  or.  in  an 
Area  Health  Education  Center  funded, 
at  least  in  part,  under  Section  781  of  the 
Act. 

Requests  for  application  materials  and 
questions  regarding  grants  poUcy  should 
be  directed  to:  Grants  Management 
Officer  (D-15),  Bureau  of  Health 


Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building.  Room  4C-16.  5600  Fishers 
Lane.  Rockville.  Meiryland  20857. 
Telephone:  (301)  443-6960. 

Should  additional  programmatic 
information  be  required,  please  contact: 
Multidisciplinary  Resources 
Development  Branch.  Division  of 
Medicine,  Bureau  cf  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building. 
Room  6C-22,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone: 
(301)  443-3814. 

The  deadline  date  for  receipt  of 
applications  is  September  30, 1985. 
Applications  shall  be  considered  as 
meeting  the  deadline  date  if  they  are 
either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

This  program  is  listed  at  13.968  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  or  45  CFR  Part  loa 

Dated:  August  19, 1985. 
)ohn  H.  Kelso. 
Acting  Administrator. 
[FR  Doc  85-20168  Filed  8-22-85;  8:45  am] 
aaism  oooc  4i«o-i«-« 


PutiHc  Health  Service 

Recovery  of  Funds  in  Transactions 
Affecting  Ownership  of  Federally 
Assisted  Health  Professions  and 
Nurse  Teaching  Facilities 

agency:  Health  Resources  and  Services 
Administration  (HRSA);  Public  Health 
Service.  HHS. 

ACTION:  Statement  of  General  PoUcy. 

summary:  HRSA  announces  its 
recovery  policy  regarding  purported 
leases  and  sales  of  (1)  health 
professions  teaching  facilities  or 
affiliated  hospitals  constructed  with 
grant  funds  under  Part  B  of  Title  VII  of 
the  Public  Health  Service  Act.  and  (2) 
nurse  teaching  facilities  constructed 
with  grant  funds  under  Title  VIII  of  the 
Act. 
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FOR  FURTHER  INFORMATION  CONTACr. 

Richard  Ashbaugh,  Associate  Director 
for  Health  Facilities.  (301)  443-6560. 
SUPPLEMENTARY  INFORMATION:  Sections 
723(a)(1)  and  723(b)(1)  of  the  Public 
Health  Service  Act  (42  U.S.C.  293c(a){l). 
293c(b)(l))  provide  that  if  ownership  of  a 
teaching  facility  for  which  construction 
grant  funds  were  awarded  under  Part  B 
of  Title  VII  of  the  Act  passes  to  an  entity 
that  would  not  have  been  qualified  to 
receive  such  a  grant  within  20  years 
after  completion  of  construction,  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  has  a  statutory 
duty  to  recover  funds  pursuant  to  a 
formula  set  out  in  the  statute. 

Similarly,  section  804(1)  of  the  Act  (42 
U.S.C.  296c(l))  states  that  if  ownership 
of  a  nurse  teaching  facility  for  which 
construction  grant  funds  were  awarded 
under  Title  VIII  of  the  Act  passes  to  a 
non-qualified  entity  within  20  years,  the 
Secretary  has  a  statutory  duty  to  effect  a 
recovery. 

On  the  other  hand,  recovery  is  not 
required  under  any  of  the  recovery 
provisions  where  the  facility  is  leased  to 
such  an  entity,  since  a  lease,  which  is  a 
transfer  of  an  interest  in  and  possession 
of  property  for  a  prescribed  period  of 
time  in  exchange  for  an  agreed 
consideration  called  "rent,"  does  not 
involve  a  change  of  ownership. 
Recently,  an  agreement  was  entered  into 
between  a  nonprofit  owner  of  a  Title 
Vll-assisted  affiliated  hospital  and  an 
organization  that  would  not  have  been 
qualified  for  a  grant  (in  this  case,  a 
proprietary  entity).  The  agreement  was 
denominated  a  "lease"  by  the  parties. 
Under  the  agreement,  the  proprietary 
entity  was  to  pay  millions  of  dollars  for 
a  14-year  lease  and  at  the  end  of  the 
lease  period  have  the  option  to  purchase 
the  facility  for  a  nominal  sum.  Under 
these  facts,  the  Department  determined 
that  the  transaction  was  in  fact  a  sale, 
and  that  the  statute  required  that  the 
Government  seek  recovery  under 
section  723  of  the  Act.  In  anticipation 
that  similar  transactions  may  occur,  a 
statement  of  the  general  policy  of  the 
Department  is  desirable. 

It  is  the  policy  of  the  Department  in 
such  cases  to  look  to  the  substance  of 
the  transaction,  not  the  form  of  the 
agreement  or  the  label  placed  on  it  by 
the  parties.  Thus,  if  the  money  paid  is  a 
payment  for  the  use  of  property  and  the 
agreement  contemplates  return  of  the 
rented  property  at  the  termination  of  the 
agreement,  we  would  conclude  that  no 
change  of  ownership  has  occurred,  and 
no  recovery  would  be  required  on  the 
basis  of  section  723(a)(1),  723(b)(1),  or 
804(1).  However,  if  payments  are 
required  to  be  made  in  amounts  that 


actually  cover  the  full  economic  value  of 
the  property  and  ownership  will 
ultimately  be  transferred,  the  payments 
are  a  payment  for  ownership  and  the 
Government's  recovery  will  be  pursued. 
More  specifically,  in  determining 
whether  a  transaction  is  a  sale  or  lease, 
the  policy  of  the  Department  is  to  follow 
the  guidelines  established  by  the 
Internal  Revenue  Service  for  making 
such  a  determination.  A  transaction  is  to 
be  treated  as  a  sale  rather  than  a  lease, 
in  the  absence  of  compelling  persuasive 
factors  of  contrary  imphcation,  if  one  or 
more  of  the  following  is  foimd: 

1.  Portions  of  the  periodic  payments 
are  made  specifically  applicable  to  an 
equity  to  be  acquired  by  the  lessee. 

2.  The  lessee  will  acquire  title  upon 
the  payment  of  a  stated  amount  of 
"rentals"  which  under  the  contract  the 
lessee  is  required  to  make. 

3.  The  total  amount  which  the  lessee 
is  required  to  pay  for  a  relatively  short 
period  of  use  constitutes  an  inordinately 
large  proportion  of  the  total  sum 
required  to  be  paid  to  secure  the  transfer 
of  the  title. 

4.  The  agreed  "rental"  payments 
materially  exceed  the  current  fair  rental 
value.  This  may  be  indicative  that  the 
payments  include  an  element  other  than 
compensation  for  the  use  of  the 
property. 

5.  The  property  may  be  acquired 
under  a  purchase  option  at  a  price 
which  is  nominal  in  relation  to  the  value 
of  the  property  at  the  time  when  the 
option  may  be  exercised,  as  determined 
at  the  time  of  entering  into  the  original 
agreement,  or  which  is  a  relatively  small 
amount  when  compared  with  the  total 
payments  which  are  required  to  be 
made. 

6.  Some  portion  of  the  periodic 
payments  is  specifically  designated  as 
interest  or  is  otherwise  readily 
recognizable  as  the  equivalent  of 
interest. 

Dated:  August  10, 1985. 
John  H.  Kelso. 
Acting  Administrator. 
(FR  Doc.  85-20228  Filed  8-22-85:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  85-1546] 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 


have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer. 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  COffTACT! 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  S.W^ 
Washington,  D.C.  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposals;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Civil  Rights  Tenant 

Characteristics/Occupancy  Report — 

Insured  Unsubsidized  Housing 

Programs 
Office:  Fair  Housing  and  Equal 

Opportunity 
Form  number  HUD-949 
Frequency  of  submission:  Annually 
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Affected  public:  Businesses  or  Other 

For-Profit 
Estimated  burden  hours:  1.353 
Status:  Extension 
Contact:  Mary  T.  George,  HUD.  (202) 

755-2288.  Robert  Fishman.  0MB.  (202) 

395-6880 

AuUiarity:  Sea  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Sec.  7(d)  of  the 
£)epartiiienl  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated.  August  1,  1985. 
Proposal:  Single  Audit  Act  of  1984 — 

OMB  Circular  No.  A-128.  Audits  of 

State  and  Local  Governments 
Office:  Administration 
Form  number  None 
Frequency  of  submission:  Annually 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  20,750 
Status:  New 
Contact:  Lawrence  S.  Traynham.  HUD, 

(202)  755-9083.  Robert  Fishman.  OMB. 

(202)  395-7316 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Sec  7(d)  of  the 
Department  of  liousing  and  Urban 
Development  Act.  42  U.S.C  3S35(d). 

Dated:  August  2. 1985. 
Proposal:  Mortgagor's  CertiHcate  of 

Actual  Cost 
Office:  Housing 
Form  number  FHA-2330 
Frequency  of  submission:  On  Occasion 
Affected  public:  Businesses  or  Other 

For-Profit 
Estimated  burden  hours:  6.160 
Status:  Extension 
Contact:  Richard  S.  Fitzgerald,  HUD, 

(202)  426-0283,  Robert  Fishman,  OMB, 

(202)  395-6880 

Authority:  Sea  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  August  7, 1985. 
Dennis  F.  G«er, 

Director.  Office  of  Information  Policies  and 

Systems. 

[FR  Doc.  85-20246  Filed  8-22-85;  8:45  am) 

MUJNG  COOC  4310-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Child  Welfare  Act;  Receipt  of 
Designated  Tribal  Agents  for  Service 
of  Notice 

August  12. 1985. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

The  regulations  implementing  the 
Indian  Child  Welfare  Act  provide  that 


Indian  tribes  may  designate  an  agency 
other  than  the  tribal  chairman  for 
service  of  notice  of  proceedings  under 
the  Act,  25  CFR  23.12.  The  Secretary  of 
the  Interior  shall  publish  in  the  Federal 
Register  on  an  annual  basis  the  names 
and  addresses  of  the  designated  agents. 

This  is  the  fourth  list  of  Designated 
Tribal  Agents  for  service  of  notice,  and 
includes  the  listings  of  designated  tribal 
agents  received  by  the  Secretarj-  of  the 
Interior  prior  to  the  date  of  this 
publication.  Those  groups  noted  with  an 
asterisk  are  not  federally  recognized 
tribes. 

Ak-Chin  Indian  Community,  Rt.  2,  Box 
27,  Maricopa.  Arizona  85239, 
Theodore  Enos,  Chief  of  Police,  (602) 
568-2281,  (602)  568-2415  (Home),  or 
Delores  Machado,  Court  Cleric- 
Dispatcher,  (602)  568-2507 

Akhiok  Village.  P.O.  Box  172.  Kodiak. 
Alaska  99615,  (907)  488-5725,  KANA, 
President,  Director  of  Social  Services 
and  Director  of  Health 

Ambler  Traditional  Council.  Ambler, 
Alaska  99788,  President,  (907)  445- 
2125 

Angoon  Community  Association, 
Carolyn  Nease,  Executive  Director, 
P.O.  Bqx  138,  Angoon.  Alaska  99820. 
(907)  788-3411 

Blackfeet  Tribe,  Marlene  Salway, 
Director,  Blackfeet  Child  Abuse. 
Neglect  and  Treatment  Program,  P.O. 
Box  850,  Browning,  Montana  59417. 
(406)  338-7733 

Buckland  IRA  Council,  Buckland, 
Alaska  99727,  President.  (907)  494- 
2121 

Caddo  Tribe  of  Oklahoma,  Caddo  Tribal 
Enrollment  Clerk,  P.O.  Box  487, 
Binger.  Oklahoma  73009,  (405)  656- 
2344/5 

Central  Council  of  the  Tlingit  and  Haida 
Indians  of  Alaska,  320  West 
Willoughby  Avenue.  Suite  300,  Juneau, 
Alaska  99801,  Art  Holmberg,  Director 
Human  Services,  (907)  586-1432 

Cherokee  Nation  of  Oklahoma.  P.O.  Box 
948,  Tahlequah,  Oklahoma  74465,  Ross 
O.  Swimmer,  Principal  Chief,  (918) 
456-0671 

Cheyenne-Arapaho  Tribes  of  Oklahoma. 
P.O.  Box  38,  Concho,  Oklahoma  73022, 
Mr.  Winnifred  E.  White  Tail 

Cheyenne  River  Sioux  Tribal  Court, 
Eagle  Butte,  South  Dakota  57625, 
James  Chasing  Hawk,  Juvenile  Judge, 
(605)  964-6601 

Chickasaw  Nation  of  Oklahoma,  P.O. 
Box  1548,  Ada,  Oklahoma  74820, 
Overton  James.  Governor.  (405)  436- 
2603 

Chilkat  Indian  Village,  Klukwan  IRA, 
P.O.  Box  220,  Haines,  Alaska  99827, 
James  Stevens,  President  (907)  766- 
2805/2556 


Chilkoot  Indian  Association  IRA,  P.O. 
Box  419,  Haines,  Alaska  99827,  Roy 
Clayton,  President,  (907)  766-2310 

Chippewa  Cree  Tribe,  Rocky  Boy  Route. 
Box  544,  Box  Elder,  Montana  59521, 
Suzanne  Billy,  ICW  Worker,  (406)  395- 
4700 

Choctaw  Nation  of  Oklahoma,  P.O. 
Drawer  1210.  Durant,  Oklahoma 
74701,  Hollis  E.  Roberts,  Chief,  (405) 
924-8280 

Citizen  Band  Potawatomi  Indians  of 
Oklahoma,  Route  5,  Box  151, 
Shawnee,  Oklahoma  74801,  Mozella 
Lamey.  ICW  Coordinator,  (405)  275- 
3121 

Cocopah  Tribe  of  Arizona,  P.O.  Box  G, 
Somerton,  Arizona  85350.  Gregory  D. 
Yuma.  Tribal  Court  Coordinator 

Confederated  Tribes  of  the  Colville 
Reservation  of  Washington.  P.O.  Box 
150.  Nespelem.  Washington  99155,  Al 
Aubertin.  Chairman 

Confederated  Tribes  of  the  Siletz 
Reservation.  Siletz  Tribal  Council. 
P.O.  Box  670.  Siletz,  Oregon  97380. 
Arthur  S.  Bensell.  Tribal  Chairman 

Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon.  Warm 
Springs,  Oregon  97761,  Merritt  E. 
Youngdeer,  Superintendent 

Crow  Tribe,  P.O.  Box  159,  Crow  Agency, 
Montana  59022,  Tyron  Ten  Bear,  Staff 
Coordinator,  (406)  638-2601 

Crow  Creek  Sioux  Tribe  of  South 
Dakota,  Crow  Creek  Agency,  Box  616, 
Fort  Thompson,  South  Dakota  57339, 
Superintendent,  (605)  245-2311,  or 
Clerk  of  Courts,  Crow  Creek  Sioux 
Tribal  Court.  Box  551,  Fort  Thompson, 
South  Dakota  57339,  (605)  245-2325 

Craig  Community  Association  IRA 
Council,  P.O.  Box  25,  Craig,  Alaska 
99921,  Gordon  James.  President,  (907) 
826-3316 

Creek  Nation  of  Oklahoma,  P.O.  Box 
580,  Okmulgee,  Oklahoma  74447, 
Claude  A.  Cox.  Principal  Chief.  (918) 
756-8700 

Deering  IRA  Council,  Deering,  Alaska 
99736,  President,  (907)  363-2138 

Delaware  Tribe  of  Western  Oklahoma, 
Delaware  Indian  Child  Welfare.  P.O. 
Box  825.  Anadarko,  Oklahoma  73005, 
Linda  S.  Poolaw,  Coordinator,  Office 
(405)  247-9393.  Home  (405)  247-5263 

Devils  Lake  Sioux  Tribe  of  North 
Dakota.  Ft.  Totten.  North  Dakota 
58335,  Elmer  White,  Chairman,  (701) 
766-4221 

Douglas  Indian  Association,  P.O.  Box 
472,  Douglas.  Alaska  99624.  Frank  A. 
Wilson,  Chairman,  (907)  586-4985 

Duckwater  Shosh  me  Tribe.  Box  68, 
Duckwater,  Nevada  89314,  Social 
Worker,  (702)  863-0227 
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Ely  Colony  Council.  16  Shoshone  Circle. 

Ely.  Nevada  89301.  Marylee  Delucla. 

(702)  289-3013 
Enjglish  Bay  Village  Council.*  English 

Bay  VIA,  Homer,  Alaska,  Vincent 
,   Kvasnifoff,  President.  (907)  235-8292. 

or  The  North  Pacific  Rim.  903  West 

Northern  Lights  Blvd..  Suite  203. 

Anchorage.  Alaska  99503,  (907)  276- 

2121 
Eyak  Village  Council,  Eyak  Native 

Village.  P.O.  Box  878,  Cordova. 

Alaska  99578.  Agnes  Nichols.  Eyak 

Village  President.  (907)  424-3619 
Flandreau  Santee  Sioux  Tribe  of  South 

Dakota,  P.O.  Box  283.  Flandreau. 

South  Dakota  57028,  Judith  Hanssen 

Miller.  Social  Worker  Coordinator. 

(605)  997-3844 
Fort  Belknap  Tribes.  P.O.  Box  249, 

Harlem,  Montana  59526,  Franklin  R. 

Perez.  President.  Tribal  Council,  (406) 

353-2205 
Fort  Peck  Tribes.  Fort  Peck  Agency. 

Poplar.  Montana  59255,  Norman 

Hollow,  Chairman,  Fort  Peck  Tribal 

Executive  Board,  (406)  768-5311  ext. 

300 
Fort  Sill  Apache  Tribe,  Route  2.  Box  121. 

Apache,  Oklahoma  73006,  Bob 

Cannon.  (405)  588-2296 
Gila  River  Pima-Maricopa  Indian 

Community  of  the  Indian  Reservation 

of  Arizona,  P.O.  Box  427,  Sacaton, 

Arizona  85247.  Lewis  Lane.  (602)  899- 

9665 
Goshute  Business  Council.  Confederated 

Tribes  of  the  Goshute  Reservation  of 

Nevada  and  Utah,  Ibapah.  Utah  84034. 

Dan  Murphy,  Chairman 
Hoonah  Indian  Association,  P.O.  Box 

144,  Hoonah,  Alaska  99829,  Millie 

Hack.  Child  Welfare  Associate  I,  (907) 

945-3600 
Hopi  Tribe  of  Arizona.  P.O.  Box  156, 

Keams  Canyon,  Arizona  86034,  Hopi 

Tribal  Court,  Richard  Parsons, 

Children's  Court  Counselor,  (602)  738- 

2288/9 
Hydaburg  Cooperative  Association,  P.O. 

Box  57.  Hydaburg,  Alaska  99922. 

Adrain  LeComu,  President,  (907)  285- 

3608 
Iowa  Tribe  of  Kansas  and  Nebraska. 

P.O.  Box  206.  Horton.  Kansas  66439. 

Director,  Four  Tribes  Social  Services, 

(913)  486-2837 
Jicarilla  Apache  Tribe  of  New  Mexico, 

P.O.  Box  221,  Dulce.  New  Mexico 

87528,  Jicarilla  Apache  Tribal  Court. 

Chief  Tribal  Judge.  (505)  759-3368 
Kaibab-Paiute  Tribe.  Tribal  Affairs 

Building.  Fredonia,  Arizona  86022. 

Vivienne  C.  Jake.  Social  Services 

Representative.  (602)  643-7214 
Kake  Council.  Organized  Village  of 

Kake.  P.O.  Box  121.  Kake,  Alaska 

99830,  (907)  785-6434 
Kasaan  Council,  Organized  Village  of 

Kasaan,  General  Delivery,  Kasaan, 


Alaska  99924,  Louis  Thompson. 
President,  (907)  542-8001 
Kawerak,  Inc.,*  P.O.  Box  948,  Nome, 
Alaska  99762,  Mary  Miller,  Director, 
(907)  443-5231 

Ketchikan  Indian  Corporation,  429 

Oeermount  Ketchikan,  Alaska  99901. 

Julian  O.  Arge,  Director  of  Social 

Services,  (907)  225-5158 
Kiana  Traditional  Council,  Kiana, 

Alaska  99749,  President,  (907)  475- 

2109 
Kickapoo  Tribe  of  Kansas.  R.R.  1,  Box 

157-A.  Horton.  Kansas  66439,  Fredrick 

R.  Thomas,  Chairman,  (913)  486-2131 
Kickapoo  Tribe  of  Oklahoma,  P.O.  Box 

70.  McLoud,  Oklahoma  74851,  Tribal 

Administrator,  (405)  964-2075 
Kiowa  Tribe  of  Oklahoma.  P.O.  Box  361, 

Carnegie,  Oklahoma  73015,  Bess 

Yeahquo,  Director  of  Social  Services, 

Julia  Roubideaux.  Child  Welfare 

Specialist.  (405)  654-2300 
Kivalina  ERA  Council.  Kivalina,  Alaska 

99750.  President,  (907)  645-2138 
Klawock  Cooperative  Association, 

Klawock  IRA.  P.O.  Box  112,  Klawock, 

Alaska  99925,  James  Martinez, 

President,  (907)  755-2265 
Kobuk  Traditional  Council,  Kobuk, 

Alaska  99751,  President,  (907)  948- 

8001  (Earth  Station) 
Kodiak  Alaska — Natives  of  Kodiak, 

Inc.,*  P.O.  Box  172,  Kodiak.  Alaska 

99615.  KANA.  President.  Director  of 

Health.  (907)  486-5725 
Kotzebue  IRA  Council,  P.O.  Box  296. 

Kotzebue,  Alaska  99752,  President, 

(907)  442-3467 
Lower  Brule  Sioux  Tribe,  Lower  Brule, 

South  Dakota  57548,  Rose  McCauley. 

Juvenile  Probation  Officer.  (605)  473- 

5528 
Maniilag  Association.*  P.O.  Box  256, 

Kotzebue.  Alaska  99752.  Maureen  Pie'. 

Tribal  Operations  Coordinator,  (907) 

442-3311 
Mescalero  Apache  Tribe  of  New 

Mexico.  Mescalero  Apache  Agency. 

Mescalero.  New  Mexico  88340. 

Wendell  Chino.  President 
Metlakatla  Indian  Community,  P.O.  Box 

8.  Metlakatla.  Alaska  99926.  Frieda 

Haldane.  Juvenile  Probation  Officer, 

(907)  886-4021 
Miami  Tribe  of  Oklahoma  P.O.  Box  636. 

Miami.  Oklahoma  74355,  Bill  Dickey 

Allen,  Chief  (918)  542-2445 
Minnesota  Chippewa  Tribes  (Fond  du 

Lac.  Grand  Portage.  Leech  Lake,  Mille 

Lacs.  Nett  Lake  (Bois  Forte).  White 

Earth).  P.O.  Box  217.  Cass  Lake, 

Minnesota  56633,  Director  of  Human 

Services.  (218)  335-2252 
Modoc  Tribe  of  Oklahoma  P.O.  Box  939. 

Miami.  Oklahoma  74355,  Bill  G.  Follis, 

Chief,  (918)  542-1190 
Mr.  Marathon  Native  Association*  P.O. 

Box  1457.  Seward.  Alaska  99664.  (907) 


224-3666.  or  North  Pacific  Rim.  903 

West  Northern  Lights  Blvd.  Suite  203, 

Anchorage,  Alaska  99503  (907)  276- 

2121 
Native  Village  of  Ouzinkie.  P.O.  Box  172, 

Kodiak.  Alaska  99615,  KANA 

President,  Director  of  Health.  (907) 

486-5725 
The  Navajo  Nation,  Division  of  Social 

Welfare,  P.O.  Drawer  "JJ  ",  Window 

Rock.  Arizona  86515,  Mrs.  Ella  Shirley. 

Social  Worker  III.  (602)  871-6807 
Noatak  IRA  Council,  Noatak.  Alaska 

99761,  President.  (907)  485-2173 
Noorvik  IRA  Council,  Noorvik,  Alaska 

99763,  President,  (907)  636-2144 
Northern  Cheyenne  Tribe,  Lame  Deer. 

Montana  59043,  Patsy  TallbuU. 

DirectOT  of  Social  Services,  (406)  477- 

8321 
Northern  Idaho  Agency,  c/o  Nez  Perce 

Tribal  Executive  Committee,  P.O.  Box 

305,  Lapwai,  Idaho  83540,  Bemice 

Moffett 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  Oglala  Sioux  Tribal 

Council,  Pine  Ridge,  South  Dakota 

57770,  Newton  Cummings,  Chairman 

(605)  867-5821 
Omaha  Tribal  Council,  Omaha  Tribe  of 

Nebraska,  P.O.  Box  143,  Macy. 

Nebraska  68039,  Jessiline  Anderson. 

Director,  (402)837-5391 
Osage  Tribe  of  Oklahoma,  Tribal 

Administration  Building.  Pawhuska, 

Oklahoma  74056,  George  R.  Tallchief, 

Principal  Chief,  (918)  287-4622 
Ottawa  Tribe  of  Oklahoma,  P.O.  Box 

110,  Miami,  Oklahoma  74355,  Lewis  R 

Bariow.  Chief.  (918)  540-1536 
Paiute  Indian  Tribe  of  Utah.  600  North 

100  East.  Cedar  City.  Utah  84720, 

Lewis  Kiuiz,  Director  of  Social 

Services 
Papago  Tribe  of  Arizona,  Papago  Human 

Service  Department,  P.O.  Box  837, 

Sells.  Arizona  85634.  Human  Service 

Director.  (602)  383-7206 
Pascua  Yaqui  Tribe.  7474  South  Camino 

De  Oeste.  Tucson.  Arizona  85746. 

David  Ramirez.  Chairman  (602)  883- 

2838 
Pawnee  Indian  Tribe  of  Oklahoma, 

Pawnee  Business  Council,  P.O.  box 

470.  Pawnee.  Oklahoma  74058,  Delbert 

Horsechief,  President.  (918)  762-3624 
Pehcan  Tlingit  &  Haida  Community 

Council.*  P.O.  Box  7272,  Pelican, 

Alaska  99832,  James  E.  I^illips, 

President,  (907)  735-4471/2242 
Peoria  Indian  Tribe  of  Oklahoma,  P.O. 

Box  1527,  Miami,  Oklahoma  74355. 

Rodney  F.  Amette.  Chief.  (918)  540- 

2535 
Petersburg  Indian  Association,  P.O.  box 

1128,  Petersburg,  Alaska  99883. 

Richard  Kito.  President 
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Petersburg  Native  Association.*  P.O. 
Box  588.  Petersburg,  Alaska  99833. 
Gertrude  Lyons,  Social  Services 
Associate  U,  (907)  772-3074 
Ponca  Tribe  of  Oklahoma.  P.O.  Box  2, 
White  Eagle,  Ponca  City.  Oklahoma 
74601.  Ms.  Janie  Braden.  (405)  762- 
8104 
Port  Graham  Village  Council.  Homer, 
Alaska  99603.  Walter  Maganack,  Sr.. 
Village  President,  (907)  433-8001.  or 
North  Pacific  Rim,  903  West  Northern 
Lights  Blvd..  Suite  203.  Anchorage. 
Alaska  99503.  (907)  276-2121 
Port  Lions  Tribal  Council.  Native  Village 
of  Port  Lions.  P.O.  Box  172.  Kodiak. 
Alaska  99615,  (907)  486-5725 
Potawatomi  Indians  of  Oklahoma.  Route 
5.  Box  151.  Shawnee.  Oklahoma  74801, 
John  Barrett.  Tribal  Administrator. 
(405)  275-3121 
Prairie  Band  of  Potawatomi  Indians. 
P.O.  Box  97.  Mayetta,  Kansas  66509, 
(913)  966-2255 
Pueblo  of  Acoma  of  New  Mexico,  P.O. 
Box  347,  Acoma,  New  Mexico  87034, 
Bonnie  Martinez,  Tribal  Court  Clerk, 
(505)  552-8632 
Pueblo  of  Isleta  of  New  Mexico,  P.O. 
Box  317,  Isleta,  New  Mexico  87022, 
John  L  Jojola,  Lt.  Governor 
Pueblo  of  Nambe  of  New  Mexico,  Route 
1,  Santa  Fe,  New  Mexico  87501,  Ms. 
Karen  Quintana.  (505)  455-7692 
Pueblo  of  Picuris  of  New  Mexico,  P.O. 
Box  228,  Penasco.  New  Mexico  87553, 
Mary  Louise  Keesing,  Pueblo  Tribal 
Secretary,  (505)  587-2519 
Pueblo  of  Pojoague  of  New  Mexico, 
Route  1,  Box  71,  Santa  Fe,  New 
Mexico  87501.  Arthur  F.  Garcia,  Tribal 
Agent,  (505)  455-2271 
Pueblo  of  San  Felipe  of  New  Mexico. 
P.O.  Box  "A".  San  Felipe.  New  Mexico 
87001.  Ms.  Gail  Aguilar.  (505)  867-3381 
Pueblo  of  San  Ildefonso  of  New  Mexico, 
Route  5,  Box  315-A.  Santa  Fe,  New 
Mexico  87501,  P.  Bert  Naranjo.  Tribal 
Judge,  (505)  455-2273 
Pueblo  of  San  Juan  of  New  Mexico,  P.O. 
Box  1099.  San  Juan  Pueblo.  New 
Mexico  87566,  Mr.  Johnny  Abeyta, 
(505)  852-4400 
Pueblo  of  Santa  Clara  of  New  Mexico, 
P.O.  Box  580,  Espanola,  New  Mexico 
87532,  Frankie  V.  Gutierrez.  Tribal 
Judge.  Pasqualita  Frenier.  Director. 
Joseph  Abeyta,  Sr.,  (505)  753-7326 
Pueblo  of  Tesuque  of  New  Mexico, 
Route  1.  Box  1,  Santa  Fe,  New  Mexico 
87501.  Mr.  Louis  Hena,  (505)  983-2667 
Pueblo  of  Zuni  of  New  Mexico.  P.O.  Box 
339,  Zuni.  New  Mexico  87327,  Mark  J. 
Romancito,  Director,  (505)  782-4481, 
ext.  Ill 
Puyallup  Nation  Health  Authority. 
Puyallup  Tribe  of  Washington.  2209 
East  32nd  Street,  Tacoma, 
Washington  98404,  Rod  Smith. 
Executive  Director.  (206)  597-6380 
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Quapaw  Tribe  of  Oklahoma.  Quapaw 
Tribal  Business  Committee.  Route  1. 
Quapaw.  Oklahoma  74363,  Jesse 
McKibben.  Chairman.  (918)  542-1853 
Quechan  Tribe  of  the  Fort  Yuma 
Reservation  of  California.  P.O.  Box 
1352,  Yuma.  Arizona  85364,  Isadore 
Quahlupe.  Vice-President,  (714)  572- 
0213 
Ramah  Navajo  School  Board,  Inc., 
Ramah  Navajo  Family  Service 
Center,*  P.O.  Box  Drawer  1— Pine  Hill 
CPO.  Pine  Hill.  New  Mexico  87321, 
Beveriy  J.  Coho,  Director  of  Social 
Services,  Vivian  Hailstorm,  NSW, 
Social  Worker,  Ceceilia  S.  Ensrude, 
Child  Legal  Advocate,  (505)  783-5011 
Red  Lake  Tribe  of  Minnesota,  Red  Lake 
Court  of  Indian  O^enses,  Red  Lake, 
Minnesota  56671,  Gary  Graves, 
Prosector,  (218)  679-3303 
Reno-Sparks  Indian  Colony,  Reno- 
Sparks  Tribal  Court,  98  Colony  Road, 
Reno.  Nevada  89502,  (702)  329-2936  or 
Director.  Social  Services.  34 
Reservation  Road.  Reno.  Nevada 
89502.  (702)  329-2936 
Rosebud  Sioux  Tribe  of  South  Dakota, 
Rosebud,  South  Dakota  57570, 
Elizabeth  Garriott,  Tribal  Social 
Services.  (605)  747-2258 
Sac  and  Fox  Tribe  of  Missouri,  Tribal 
Administrator,  Rural  Route  1,  Reserve, 
Kansas  66434,  Ms.  Margie  Parsons. 
Tribal  Secretary,  (913)  742-7471 
Salt  River  Pima-Maricopa  Indian 
Community,  Route  1,  Box  216, 
Scottsdale,  Arizona  85256,  Ms. 
Alberta  Mercado,  Juvenile  Judge, 
Community  Court,  (602)  941-7212.  Mr. 
Robert  Lewis,  Social  Services 
Director,  (602)  941-7201 
Santee  Sioux  Tribe  of  Nebraska,  Santee 
Sioux  Tribal  Council,  Niobrara. 
Nebraska  68706,  Richard  Kitto, 
Chairman,  Donald  LaPointe,  Vice- 
Chairman,  Roger  Crudell,  Business 
Manager,  Patty  Frazer,  Secretary, 
(402)  857-3302 
Sauk-Suiattle  Indian  Tribe  of 
Washington.  4229  76th  Street  NE.. 
Marysville,  Washin^on  98270,  Jean 
Fish,  Chairman 
Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians  of  Michigan,  206  Greenough 
Street,  Sault  Ste.  Marie.  Michigan 
49783.  Ms.  Kathy  Fike.  Mr.  Joseph  K. 
Lumsden,  Tribal  Chairman,  or  Martha 
Snyder,  Social  Worker.  P.O.  Box  432. 
Manistique.  Michigan  49854 
Saxman  IRA  Council.  Organized  Village 
of  Saxman.  P.O.  Box  6138.  Ketchikan, 
Alaska  99901,  Nora  DeWitt,  Acting 
President,  (907)  225-4166 
Selawik  IRA  Council.  Selawik.  Alaska 

99770,  President,  (907)  484-2225 
Seminole  Nation  of  Oklahoma,  P.O.  Box 
745.  Wewoka.  Oklahoma  74884,  James 
N.  Milam.  Principal  Chief.  (405)  382- 
7913 


Seneca-Cayuga  Tribe  of  Oklahoma.  P.O. 
Box  1283.  Miami.  Oklahoma  74355, 
James  H.  Allen,  Chief,  (918)  542-6609 

Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Reservation  of  Idaho.  P.O.  Box 
306.  Fort  Hall.  Idaho  83203.  Fort  Hall 
Tribal  Court,  John  Taylor,  Court 
Administrator.  (208)  238-3904 

Shoshone-Paiute  Tribes,  Shoshone- 
Paiute  Social  Services  Program,  P.O. 
Box  219,  Owyhee,  Nevada  89832,  (702) 
757-3211 

Shungnak  IRA  Council,  Shungnek, 
Alaska  99773.  President.  (907)  437- 
2161 

Sisseton-Wahpeton  Sioux  Tribe  of  the 
Lake  Traverse  Reservation  of  South 
Dakota.  Sisseton-Wahpeton  Sioux 
Tribal  Court.  Sisseton,  South  Dakota 
57262.  Lorraine  Rousseau.  Chief  Judge. 
(605)  698-3911 

Sitka  Community  Association.  Sitka 
Community  Association  Tribal  Court, 
Box  1450,  Sitka.  Alaska  99835,  Judge 
William  Brady,  (907)  747-3207 

Skagua  Traditional  Village  Council,* 
P.O.  Box  848,  Haines,  Alaska  99827, 

.  Gene  P.  Strong,  President.  (907)  766- 
2727 

Skokomish  Indian  Tribe  of  Washington. 
Route  5.  Box  432.  Shelton.  Washington 
98584,  James  Byrd.  Sr..  Chairman, 
(206)  877-5113 

Southern  Ute  Indian  Tribe,  Department 
of  Social  Services.  P.O.  Box  737. 
Ignacio.  Colorado  81137 

Standing  Rock  Sioux  Tribe  of  the 
Standing  Rock  Reservation  of  North 
and  South  Dakota,  Fort  Yates,  North 
Dakota  58538,  Chief  Judge.  (701)  854- 
7244 

Tatitlek  Village  Council.  Native  Village 
of  Tatitlek.  General  Delivery.  Tatitlek. 
Alaska  99677.  Gary  Kompkoff, 
President.  (907)  257-8001.  or  North 
Pacific  Rim,  903  West  Northern  Lights 
Blvd.,  Suite  203,  Anchorage,  Alaska 
99503,  (907)  276-2121 

Te-Moak  Band  of  Western  Shoshone 
Indians  of  Nevada,  Western  Shoshone 
Social  Services  Program,  1545  Silver 
Eagle  Road,  Elko,  Nevada  89801, 
Robert  Yablunsky,  Program  Director, 
(702)  73ft-fl251,  or  Elko  Band  Council. 
P.O.  Box  748,  Elko,  Nevada  89801, 
Ursula  Eaglestaff,  Social  Worker* 

Three  Affiliated  Tribes,  of  the  Fort 
Berthold  Reservation  of  North  Dakota 
P.O.  Box  699,  New  Town,  North 
Dakota  58763,  Alyce  Spotted  Bear. 
Chairperson,  (701)  627-4781 

Toiyabe  Indian  Health  Project,  Inc.,* 
P.O.  Box  1296,  Bishop,  California 
93514.  Mr.  Art  Martinez,  (619)  873- 
6394.  Mr.  Larry  Stidham.  (619)  873- 
3581 

Turtle  Mountain  Band  of  Chippewa 
Indians,  Belcourt.  North  Dakota  58316, 
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Richard  LaFromboise,  Chairman,  (701) 
477-6121 

Ute  Mountain  Ute  Tribe  General 
Delivery  Towaoc,  Colorado  81334, 
Melinda  Bronson,  Director,  (303)  585- 
3751.  ext.  265 

Valdez  Native  Association,*  P.O.  Box 
1108,  Valdez.  Alaska  99686,  Helen 
Dunlap,  President,  (907)  835-^951.  or 
North  Pacific  Rim.  903  West  Northern 
Lights  Blvd..  Suite  203,  Anchorage. 
Alaska  99503,  (907)  276-2121 

White  Mountain  Apache  Tribe,  Tribal 
Court  Center.  P.O.  Box  1570, 
Whiteriver,  Arizona  85941,  Juvenile 
Probation  Officer 

Wichita  Indian  Tribe  of  Oklahoma,  P.O. 
Box  729.  Anadarko.  Oklahoma  73005. 
Newton  Lamar.  President.  (405)  247- 
2425 

Wind  River  Tribes.  Arapahoe  Business 
Council  P.O.  Box  396.  Fort  Washakie 
Wyoming  82514  Burnett  White  Pume. 
Chairman.  (307)  255-8259.  or  Shoshone 
Tribal  Administration  Complex.  P.O. 
Box  538.  Fort  Washakie,  Wyoming 
82514,  Joyce  A.  Posey,  Tribal 
Secretary,  (307)  255-8257 

Winnebago  Tribe  of  Nebraska,  Box  626. 
Winnebago.  Nebraska  68071,  Norma 
Stealer.  Director.  (402)  878-2570 

Wrangell  Cooperative  Association, 
Tribal  Governing  Body,  P.O.  Box  868, 
Wrangell,  Alaska,  99929,  President, 
(907)  874-3335,  or  Central  Council  of 
Tlingit  &  Haida  Indians  of  Alaska,  320 
West  Willoughby  Avenue.  Suite  300. 
Juneau.  Alaska  99801,  President.  (907) 
586-1432 

Wyandotte  Tribe  of  Oklahoma,  P.O.  Box 
470,  Miami,  Oklahoma  74355.  Leaford. 
Bearskin,  Chief,  (918)  540-1541 

Yakutat.  Inc.*  Yakutat.  Alaska  99689. 
Henry  Porter.  President 

Yankton  Sioux  Tribe  of  South  Dakota. 
Box  28,  Marty,  South  Dakota  57361, 
Alvin  R.  Zephier,  Chairman,  (605)  384- 
3804/5687 

lames  S.  Bregman, 

Acting  Deputy  Assistant  Secretary — Indian 

Affairs. 

[FR  Doc.  85-20152  Filed  8-22-85;  8:45  am) 

BILLINO  CODE  4310-03-M 


Bureau  of  Land  Management 

(Group  760) 

California;  Filing  of  Plat  of  Survey 

August  16.  1985. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Amador  County 

T.  7  N..  R.  12  E. 

2.  This  plat,  representing  the 
dependent  resurvey  of  a  portion  of  the 


east  and  north  boundaries,  a  portion  of 
the  subdivisional  lines  and  certain 
mineral  surveys,  and  the  survey  of  the 
subdivision  of  sections  1,  2.  7, 12. 13. 14. 
19,  and  20,  Township  7  North.  Range  12 
East.  Mount  Diablo  Meridian,  under 
Group  No.  760.  California,  was  accepted 
July  30. 1985. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management, 
Federal  Office  Building.  2800  Cottage 
Way.  Room,  E-2841,  Sacramento. 
California  95825. 

Celia  Anderson. 

Acting  Chief,  Records  and  Information 
Section. 

[FR  Doc.  85-20254  Filed  8-22-85:  8:45  am] 

BILUNO  CODE  4310-40-M 


Recreation  Management;  Long-Term 
Visitor  Permit  Program,  Designation 
and  Revision  of  Long-Term  Visitor 
Areas,  and  Establishment  of 
Supplementary  Rules;  Yuma  District, 
AZ,  and  California  Desert  District,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Continued  implementation  of 
the  long-term  visitor  permit  program, 
designation  and  revision  of  long-term 
visitor  areas,  and  establishment  of 
supplementary  rules  in  the  Yuma 
District,  Arizona,  and  the  California 
Desert  District,  California. 

summary:  The  Bureau  of  Land 
Management's  (BLM)  Yuma  District  and 
California  Desert  District  are  continuing 
implementation  of  the  "Long-Term 
Visitor  Program"  which  was  instituted 
in  1983.  The  program  established  an 
annual  long-term  use  season  from 
October  1  to  May  31.  During  this  time, 
visitors  who  wish  to  camp  on  public 
lands  in  one  location  for  extended 
periods  must  stay  in  designated  Long- 
Term  Visitor  Areas  (LTVAs)  and 
purchase  a  $25  Long-Term  Visitor 
Permit. 

Beginning  with  the  85-86  use  season, 
the  following  modifications  are  being 
made  to  the  Long-Term  Visitor  Program: 

1.  Between  October  1  and  May  31. 
visitors  who  wish  to  camp  in  an  LTVA 
for  less  than  14  days  are  required  to 


register  when  entering  the  area.  There  is 
no  fee  for  stays  of  less  than  14  days. 
2.  The  California  Desert  District  is 
designating  one  additional  LTVA  and 
the  Yuma  District  is  revising  the 
boundaries  of  the  La  Posa  LTVA  and  the 
Yuma  District  portion  of  the  Imperial 
Dam  LTVA.  (See  Table  1). 

Table  1  .—Long-Term  VisrroH  Areas 
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LTVA 

<S8M). 
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Swx.31.32. 

Yima 
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OMid 

(S8M 

Poftion|. 
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17. 18.  18. 

Vums 

U  Pom  LTVA 

10.920 

T.  3  rC  R.  19  W. 

(Ravnon). 

•G4SRMJ. 
Saea.l.za.4. 
9,  10.  11. 12, 
14.  IS.  H.  17, 
21.22.23. 
T.  4  n.  R.  19  W.. 
IGISRMJ. 
Sacs.  28.  27. 
28.  33.  34.  95. 
36. 

3.  In  addition  to  rules  of  conduct  set 
forth  in  CFR  Title  43,  Chapter  II, 
S  8365.1^,  the  following  supplementary 
rules  apply  to  designated  Long-Term 
Visitor  Areas: 

a.  The  speed  limit  is  15  MPH. 
Motorized  vehicle  free  play  is 
prohibited,  and  motorized  vehicles  will 
be  used  for  access  to  and  from 
campsites  only. 

b.  Pets  must  be  kept  on  a  leash  or 
under  some  other  form  of  physical 
control  at  all  times. 

c.  A  15-foot  space  must  be  maintained 
between  campfires.  vehicles,  and 
dwelling  units. 

d.  Quiet  hours  are  from  10  p.m.  to  6 
a.m.  Operation  of  audio  devices  or 
motorized  equipment  in  a  manner  that 
makes  unreasonable  noise  that  disturbs 
other  visitors  is  prohibited. 

e.  Dumping  of  gray  water  is  prohibited 
unless  otherwise  posted. 

f.  Discharge  of  firearms,  weapons,  or 
fireworks  is  prohibited  within  one-half 
mile  of  LTVAs. 

g.  Landing  or  taking  off  of  aircraft 
including  ultra-lites,  is  prohibited  within 
the  Mule  Mountain  LTVA. 

h.  Boarding  of  livestock  (horses, 
cattle,  sheep,  goats,  etc.)  within  the 
boundaries  of  LTVAs  is  permitted  only 
through  authorization  by  the  local  Area 
Manager. 

i.  Campers,  trailers,  and  other 
dwelling  units  must  remain  mobile. 
Wheels  must  remain  on  all  wheeled 
vehicles.  No  permanent  structures  or 
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alterations  to  the  natural  landscape  are 
allowed. 

j.  No  wood  collecting  is  permitted 
within  the  boundaries  of  Imperial  Dam 
and  La  Posa  LTVAs. 

k.  Within  the  Imperial  Dam  and  La 
Posa  LTVAs  overnight  occupancy  is 
prohibited  in  desert  washes. 

I.  Overnight  occupancy  is  prohibited 
between  Old  Highway  80  and  Interstate 
8  in  Hot  Spring  LTV  A. 

m.  Food  or  beverages  are  prohibited 
within  50  feet  of  the  hot  spring  facilities 
in  Hot  Spring  LTVA. 

n.  Camping  is  restricted  to  self- 
contained  camping  units  only  in  the  La 
Posa.  Pilot  Knob.  Dunes  Vista, 
Tamarisk,  and  Hot  Spring  LTVAs.  The 
Imperial  Dam  LTVA  is  also  restricted  to 
self-contained  camping  units  only 
except  for  the  vicinity  of  Senator  Wash 
Reservoir  and  Squaw  Lake  Campground. 
VFtCnVI  OATt  August  15. 1985. 
PON  RMTNER  INFORMATION  CONTACT 
David  Mensing.  Outdoor  Recreation 
Planner.  California  Desert  District 
Riverside.  California  92507,  (714)  351- 
6402,  or  Hal  Hallett.  Outdoor  Recreation 
Planner.  Yuma  District.  Yuma.  Arizona 
85364.  (602)  726-6300. 
SUrPlCHDfTAIIV  MFOmUTION:  The 
purpose  of  the  Long-Term  Visitor 
Program  is  to  provide  areas  for  long- 
term  winter  camping  use.  The  sites 
designated  as  Long-Term  Visitors  Area 
are.  in  most  cases,  the  traditional  use 
areas  of  long-term  visitors.  Designated 
sites  were  selected  using  criteria 
developed  during  the  management 
planning  process  and  environmental 
assessments  were  completed  for  each 
site  location. 

The  program  was  established  to 
property  accomodate  the  increasing 
demand  for  long-term  winter  visitation 
and  to  provide  natural  resoiut:e 
protection  through  improved 
management  of  this  use.  The  designation 
of  Long-Term  Visitor  Areas  will  assure 
that  specific  locations  are  available  for 
long-term  use  year  after  year,  and 
assure  that  inappropriate  areas  are  not 
used  for  extended  periods. 

Visitors  may  camp  without  a  Long- 
Term  Visitor  Permit  in  LTVAs  or  on 
public  lands  not  otherwise  closed  to 
camping  for  up  to  14  days  in  any  28-day 
period  unless  posted  otherwise. 

Authority  for  the  designation  of  Long- 
Term  Visitor  Areas  contained  in  CFR 
Title  43,  Chapter  U,  S  8372.0-5(g). 
Authority  for  the  establishment  of  a 
long-term  visitor  permit  program  is 
contained  in  CFR  Title  43.  Chapter  II, 
§  8372.1  and  payment  of  fees  in  CFR 
Title  36,  Chapter  I,  Part  71. 

The  authority  for  establishing 
supplementary  rules  is  contained  in  CFR 


Title  43.  Chapter  II,  9  8385.1-6.  These 
rules  have  been  developed  to  meet  the 
goals  of  individual  resource 
management  plans.  Rules  will  be 
available  in  each  local  office  having 
jurisdiction  over  the  lands,  sites,  or 
facilities  affected  and  posted  near  and/ 
or  within  the  lands,  sites  or  facilities 
affected.  Violations  of  supplementary 
rules  are  punishable  by  a  fine  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months. 

Maps  showing  the  location  of  all 
Long-Term  Visitor  Areas  are  available 
at  both  the  Desert  District  and  Yuma 
District  Offices. 
D.  Dean  Bibles, 
Slate  Director,  Arizona. 
Ed  Hastey. 

State  Director.  California. 
(FR  Doc.  85-20255  FUed  ft-22-a5:  8:45  am] 
MUJHQCOOE  4310-3a-M 


Priorttizatlon  of  ProcMsing  of  Record 
Title  and  Operating  Rights 
Assignments  of  OO  and  Gas  Leases 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  prioritization  for 
processing  of  record  title  and  operating 
rights  assignments  of  oil  and  gas  leases. 

SomiARV:  As  part  of  the  Bureau  of  Land 
Management's  (ELM)  continuing 
commitment  to  eliminating  delays  in 
casework  processing  and  in  the  interest 
of  providing  the  best  possible  service  to 
the  public,  notice  is  hereby  given  that 
applications  for  approval  of  record  title 
and  operating  rights  assignments  of  oil 
and  gas  leases,  filed  in  accordance  with 
43  CFR  3106.  will  be  prioritized  for 
processing.  All  assignments  will  be 
processed.  However,  to  enable  the  BLM 
office  to  focus  on  those  assignments 
which  are  either  required  to  track  record 
title  in  Federal  leases  or  are  necessary 
for  development  to  occur,  a  priority 
ranking  system  will  be  used. 
Assignments  will  be  prioritized  as 
follows: 

Category  1.  (a)  All  assignments  of 
record  title  and  (b)  assignments  of 
operating  rights,  accompanied  by  a 
certificate  of  title  described  below, 
which  are  for  producing  or  unitized 
leases  or  accompanied  by  or  necessary 
for  approval  of  an  Application  for 
Permit  to  Drill  (APD)  or  an  agreement 
under  43  CFR  3105  or  3181.3. 

Category  2.  Assignments  of  operating 
rights  for  producing  or  unitized  leases  or 
accompanied  by  or  necessary  for 
approval  of  an  APD  or  an  agreement 
under  43  CFR  3105  or  3181.3  which  are 
not  accompanied  by  a  certificate  of  title. 


Category  3.  Assignment  of  operating 
rights  accompanied  by  a  certificate  of 
title. 

Category  4.  All  other  assignment  of 
operating  rights. 

Certificates  of  title  must  contain  full 
disclosure  of  all  interests  in  the  lands 
involved,  prepared  by  a  person, 
association  or  corporation  authorized  by 
the  law  of  the  State  in  which  the  lands 
are  located  to  execute  such  a  certificate. 
The  certificate  of  title  must  state  that  the 
certificate  is  accurate  and  fully  complete 
as  to  all  instruments  of  conveyance  of 
record  affecting  title  to  the  subject  lands 
as  reflected  by  the  records  of  the  BLM 
and/or  the  appropriate  recording  office 
of  the  State  where  the  lands  are  located. 
It  must  bring  the  chain  of  title  forward 
for  all  record  title  interests  and  must 
give  land  description,  percentage  of 
interest  held,  the  full  name  and  address 
of  the  lessee  or  assignee,  as  appropriate, 
and  his/her  Bureau  identification 
number.  Where  operating  rights  are 
segregated  from  the  record  title,  the 
chain  of  title  for  all  operating  rights 
must  be  brought  forward  sepcu'ately  and 
must  also  give  the  land  description, 
percentage  of  interest  held,  the  full  name 
and  address  of  the  lessee  or  assignee,  as 
appropriate,  and  his/her  Bureau 
identification  number.  The  listing  of 
operating  rights  must  set  forth  each 
specific  horizontal  zone  segregated  from 
all  lands  included  in  the  assignment. 

It  is  important  to  note  that  the  public 
must  continue  to  timely  file  assignments 
of  record  title,  as  well  as,  assignments  of 
operating  rights  for  leases  in  production 
or  covered  by  unit  or  communitization 
agreements.  However,  the  public  is 
advised  that  assignments  of  operating 
rights  for  nonproducing  or  nonuifitized 
leases  need  not  be  filed  with  the  BLM 
until  such  time  as  approval  of  the 
assignment  is  necessary  for  approval  of 
an  APD  or  an  agreement  under  43  CFR 
3105  or  3181.3.  Assignees  of  operating 
rights  who  do  not  file  shall  assume  any 
risk  arising  from  the  fact  that  any 
subsequent  purchaser  of  operating  rights 
will  not  be  on  notice  of  their  interest. 
Some  assignments  should  accompany 
the  APD  or  application  for  approval  of 
an  agreement,  and  should  include  as 
exhibits  a  certificate  of  title  as 
described  above  and  an  originally 
executed  copy,  or  copy  certified  by  the 
legal  custodian  of  the  records  in  the 
appropriate  State  recorder's  office,  of 
each  assignment  of  operating  rights  not 
yet  filed  with  or  approved  by  the  BLM. 
Compliance  with  these  requests  will 
ensure  timely  processing  by  the  BLM 
since  the  operating  rights  assignment 
will  be  processed  in  conjunction  with 
the  APD  or  agreement  (see  priority 
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Category  1  above)  based  on  the 
certificate  of  title  and  the  supporting 
documentation.  The  certificate  of  title 
will  suffice  as  the  statement  to  the  BLM 
that  any  assignment  not  filed  within  90 
days  from  the  date  of  execution  is  still  in 
force  as  required  by  43  CFR  3106.1(a), 
and  the  approval  by  BLM  of  the 
operating  rights  assignment  will 
incorporate  approval  of  any  interim 
assignments,  copies  of  which  should  be 
included  as  exhibits. 

It  is  expected  that  these  measures  will 
better  enable  BLM  State  Offices  to 
approve  promptly  those  assignments 
affecting  record  title  to  Federal  leases 
and  those  assignments  of  operating 
rights  pertinent  to  post  lease  oil  and  gas 
operations.  These  steps  are  being  taken 
as  interim  measures  until  such  time  as 
rules  modifying  the  requirements  for 
assignments  of  operating  rights  may  be 
promulgated. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Lois  Mason,  (202)  343-2190. 

fames  M.  Parker. 

Acting  Director. 

July  26. 1985. 

(FR  Doc.  85-20003  Filed  8-22-85;  8:45  am] 

WLUNG  CODE  43ia>*4-«l 


Shoshone  District  Grazing  Advisory 
Board  Meeting 

agency:  Bureau  of  Land  Management 

(BLM);  Interior. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Grazing  Advisory  Board. 

DATE:  Thursday,  September  26, 1985  at 
10:00  a.m. 

address:  BLM  District  Office,  400  West 
F  Street,  Shoshone,  Idaho  83352. 
FOR  FURTHER  INFORMATION  CONTACr. 
Jon  Idso,  ADM  for  Resources,  Shoshone 
District  Office,  P.O.  Box  2B,  Shoshone. 
Idaho  83352.  Telephone  (208)  886-2206  or 
FTS  554-6576. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  agenda  for  the  meeting 
includes  the  following  items: 

Recommendations  on  Utilization  of 

Range-Betterment  Funds 
Future  Composition  of  the  Board 
Review  the  Transfer  of  Certain  Lands 
From  the  Shoshone  District  to  the 
Burley  District 
The  Shoshone  District  Grazirig 
Advisory  Board  is  established  under 
Section  403  of  the  Federal  Land  Policy 
and  Management  Act,  as  amended 
Operation  and  Administration  of  the 
Board  will  be  in  accord  with  the  Federal 


Advisory  Committee  Act  of  1972  (Pub.  L 
92-463,:  5  U.S.C.  Appendix  1)  and 
Department  of  Interior  regulations, 
including  43  CFR  Part  1784. 

The  meeting  will  be  open  to  the 
public.  Anyone  may  present  an  oral 
statement  between  1:00  p.m.  and  2:00 
p.m.,  or  may  file  a  written  statement 
regarding  matters  on  the  agenda.  Oral 
statements  will  be  limited  to  ten 
minutes.  Anyone  wishing  to  make  an 
oral  statement  should  notify  the 
Shoshone  District  Manager  by 
September  25, 1985.  Records  of  the 
meeting  will  be  available  in  the 
Shoshone  District  Office  for  public 
inspection  or  copying  within  30  days 
after  the  meeting, 
fon  Idso. 
Acting  District  Manager. 

[FR  Doc.  85-20253  Filed  8-22-85;  8:45  am] 

BILUNa  CODE  431IM10-M 

Reaity  Action,  Exchange  of  Public 
Lands  In  Boundary,  Bonner,  Kootenai 
Counties,  ID 

Correction 

In  FR  Doc.  85-17113,  appearing  on 
page  29277,  in  the  issue  of  Thursday, 
July  18, 1985,  make  the  following 
corrections: 

In  the  second  column: 

1.  In  T.  6  S.,  R.  28  E.,  B.M..  Sec.  36,  the 
fifth  and  sixth  lines  of  legal  description 
should  read: 

NEV4NWV4SE%SWy4,  WViWV4SEV<t 

SWV4,  NwviNwy4SEy4. 

2.a.  The  thirteenth  line  firom  the  top  of 
the  page  should  read  *T.  7  S.,  R.  27  E.. 
B.M.". 

b.  Under  the  above-mentioned 
township  and  range,  the  legal 
description  for  Sec.  16  should  read  "NV4, 

EWBSwy4Swy4,  SEy4Swy4.  Nv^swy4". 

BILUNO  CODC  1S05-01-M 


Fish  and  Wildlife  Service 

Honeoye  Creeit  Wetlands  Project; 
Draft  Environmental  Impact  Statement 
Comment  Period  Extended 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  conmient  period  on  the  DEIS  on 
the  Honeoye  Creek  Wetland  Project  has 
been  extended  to  September  15, 1985.  At 
the  public  hearing  on  the  project  held  on 
July  2, 1985,  Fish  and  Wildlife  Service 
and  New  York  State  Department  of 
Environmental  Conservation 


representatives  annunced  an  extension 
of  the  comment  period.  Originally 
comments  were  due  to  Fish  and  Wildlife 
Service  by  August  15, 1985. 

ADDRESS:  Comments  should  be 
addressed  to:  Howard  N.  Larsen 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  One  Gateway  Center,  Suite  70a 
Newton  Comer,  Massachusetts  02158. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Ralph  W.  Abele,  U.S.  Fish  and 
Wildlife  Service,  One  Gateway  Center. 
Suite  700,  Newton  Comer, 
Massachusetts  02158,  (617)  96&-5100 

X382. 

Individuals  wishing  copies  of  this 
DEIS  for  review  should  immediately 
contact  the  above  individual.  Copies 
have  been  sent  to  all  agencies, 
organizations  and  individuals  who 
participated  in  the  scoping  process  and 
in  the  review  process  to  date. 
William  C.  Ashe, 
Acting  Regional  Director. 
(FR  Doc.  85-20226  Filed  8-22-85;  8:45  an) 

MLUMQ  COOC  43«0-«6-M 


National  Park  Service 

Gateway  National  Recreation  Area; 
Gateway  Advisory  Commission 
itleeting 

agency:  National  Parii  Service- 
Gateway  Advisory  Commission, 
Interior. 

ACTKMC  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the 
Gateway  Advisory  Conunission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Conunittee  Act. 

date:  September  11, 1985,  commencing 
at  3  p.m. 

ADDRESS:  Theodore  Roosevelt 
Birthplace  National  Historic  Site,  28 
East  20th  Street,  New  York.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  W.  Mcintosh,  Jr.,  Superintendent 
Gateway  National  Recreation  Area. 
Headquarters,  Building  No.  69,  Floyd 
Bennett  Field,  Brooklyn.  New  York 
11234.  (718)  338-3575). 

SUPPLEMENTARY  INFORMATION: 

The  Advisory  Commission  was 
established  by  Pub.  L  92-592,  to  meet 
and  consult  with  the  Secretary  of  the 
Interior  on  general  policies  and  specific 
matters  relating  to  the  development  of 
Gateway  National  Recreation  Area.  The 
agenda  for  the  meeting  will  include:  (1) 
Riis  Park  Development;  (2)  Status  of 
Advisory  Conrniission;  (3)  New  business 
as  may  come  before  the  board. 
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The  meeting  wiH  be  open  to  the 
publia  The  facility  at  which  the  meeting 
will  be  held  is  considered  physically 
accessible.  If  interpretive  services  for 
the  deaf  or  hearing  impaired  will  be 
needed,  they  should  be  requested  within 
five  working  days  before  the  meeting. 
Facilities  and  space  to  accommodate 
members  of  the  public  are  limited,  and 
persons  will  be  accommodated  on  a 
first-come,  first-served  basis. 

Any  member  of  the  public  may  Tde 
with  the  Commission  a  written 
statement  concerning  agenda  items  to 
be  discussed.  The  statement  should  be 
addressed  to  the  Commission,  c/o 
Gateway  National  Recreation  Area, 
Building  No.  69,  Headquarters,  Floyd 
Bennett  Field,  Brooklyn.  New  York 
11234.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  Gateway  National 
Recreation  Area  Headquarters  Building 
in  Brookl>'n.  New  York. 

Dated:  August  15, 1985. 

Robert  W.  Mcintosh,  |r. 

Superintendent,  Gateway  National 
Recreation  Area. 

IFR  Doc.  85-20165  Filed  8-22-85:  8:45  am) 

HUJNa  CODE  4310-70-11 

Land  Protection  Plan;  Cape  Cod 
National  Seaahore;  AvattatMity 

agency:  National  Park  Service,  Cape 
Cod  National  Seashore.  Interior 
ACTWN:  Notice  of  availability  of  land 

protection  plan. 

summary:  This  notice  announces  that  a 
Land  Protection  Plan  for  Cape  Cod 
National  Seashore  is  available  at  the 
Cape  Cod  National  Seashore 
headquarters  building,  Marconi  Station, 
South  Wellfleet,  Massachusetts  02663. 
DATE  The  Land  Protection  Han  was 
approved  by  Steven  H.  Lewis,  Acting 
Regional  Director,  North  Atlantic  Region 
on  August  8. 1985. 

This  Plan  can  be  obtained  from  Jim 
Killian  at  the  above  address  or 
telephone  (517)  349-3785. 
HeifoertOlsen. 

Superintendent,  Cape  Cod  National  Seashore. 
August  15. 1985. 

[FR  Doc.  85-20164  Filed  8-22-85;  8:45  am) 
MJJNQ  COOC  4310-7O-« 

Availability  of  Development  Concept 
Plan  and  Public  Meeting;  Fort 
Washington  Marina,  Piacataway  Parit, 
MD 

The  State  of  Maryland,  in  cooperation 
with  the  National  Park  Service,  has 
preparsd  a  Development  Concept  Plan 
for  Fort  Washington  Marina,  Piscataway 
Park,  that  identifles  the  state's  proposal 


for  future  development  and  operation  of 
the  marina. 

A  public  meeting  will  be  held  to  solicit 
comments  on  this  proposal.  The  time 
and  location  of  the  meeting  is  as 
follows:  September  11. 1985  at  7:30  p.m. 
in  the  All  Purpose  Room  of  the  Potomac 
Landing  Elementary  School,  12500  Ft. 
Washington  Boulevard,  Fort 
Washington,  Maryland.  Please  contact 
the  Superintendent,  National  Capital 
Parks-East  at  202-433-1186,  5  days  prior 
to  the  meeting  if  an  interpreter  is  needed 
for  the  hearing  impaired. 

Written  comments  on  this 
Development  Concept  Plan  are  invited 
and  will  be  accepted  until  October  11, 
1985.  Written  comments  should  be  sent 
to:  Superintendent,  National  Capital 
Parks-East.  1900  Anacostia  Drive  SE., 
Washington,  D.C.  20020. 

Copies  of  the  Development  Concept 
Plan  are  available  by  writing  to  the 
above  address. 

Dated:  August  19. 1985. 
Momia ).  Hall. 

Regional  Director,  National  Capital  Region. 
[FR  Doc.  85-20230  Filed  8-22-65:  8:45  am) 

BIUJNO  COOC  4310-70-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Housing  Guaranty  Program;  Mauritius; 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  for  Mauritius  as  part 
of  A.LD'8  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  finance  shelter  projects  for 
low  income  families  in  Mauritius.  The 
name  and  address  of  the  representative 
of  the  Borrower  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Mauritius 

Project:  642-HG-OOl— $6,000,000 
Attention:  Mr.  M.  Baquant,  Financial 
Secretary.  Ministry  of  Finance.  New 
Government  Center.  Port  Louis, 
Mauritius.  Telex  No.  4249,  Extern  IW 

Interested  investors  should  telegran 
their  bids  to  the  Borrower's 
representative  on  September  5. 1985  but 
no  later  than  12:00  midnight  New  York 
time.  Bids  should  be  open  for  at  least  48 
hours.  Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following 
addresses: 
American  Embassy,  Rogers  House  (via 

commercial  cable).  Port  Louis. 

Mauritius.  Attn:  Fredrik  Hansen 


Agency  for  International  Development. 
Michael  G.  Kitay,  PRE/H.  Room  625, 
SA-12.  Washington.  D.C.  20523.  Telex 
No.  892703 

For  the  $6,000,000  loan  (642-HG-OOl) 
the  Borrower  is  requesting  either  Hxed 
rate  or  variable  rate  bids  (with  an  option 
to  convert  to  fixed  rate)  for  the  full 
amount,  to  be  disbursed  in  3  tranches  as 
follows:  $2.0  million  on  or  about 
November  1, 1985,  $2.0  million  on  or 
about  November  1, 1986  and  $2.0  million 
on  or  about  May  1, 1988.  Fees  will  be 
allowed  up  front. 

Bids  should  specify  a  grace  period  on 
repayment  of  principal  of  ten  (10)  years 
and  a  grace  period  on  interest  of 
eighteen  (18)  months  from  the  date  of 
first  disbursement.  Borrower  reserves 
the  right  to  consider  alternate  bids. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrowers  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lender  and  A.I.D.  shall  enter  into  a 
Contract  of  Guaranty,  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loan  must  be  repayable  in  full  no 
latet  than  the  thirtieth  anniversary  of  the 
disbursement  of  the  principal  amount 
thereof  and  the  interest  rate  may  be 
higher  than  the  maximum  rate 
established  from  time  to  time  by  A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from:  Director.  Office  of 
Housing  and  Urban  Programs,  Agency 
for  International  Development.  Room 
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625.  SA/12.  Washington,  D.C.  20523. 
Telephone:  (202)  632-3544. 
Pamela  B.  Hunaey. 

Deputy  Director,  Office  of  Housing  and  Urban 
Programs. 

|FR  Doc  85-20250  Filed  »-22-B5:  8:45  am] 

BILUNO  COM  471<H»-4I 


INTERSTATE  COMMERCE 
COMMISSION 

( Finance  Docket  Na  3070 1  ] 

Consolidated  Rati  Corp.  Trackage 
RIgtits;  ttie  Mlhwaukee  Road,  Inc^ 
Exemption 

The  Milv/aukee  Road.  Inc.  has  agreed 
to  grant  tracUage  rights  to  Consolidated 
Rail  Corporation  over  a  line  of  track 
between  Chase  (milepost  176.8)  and 
Elnora.  IN.  (milepost  223.9).  The 
trackage  rights  were  effective  on  August 
12, 1985. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Daled:  August  15, 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  OfTice  of  Proceedings. 
lames  H.  Bayne. 
Secretary. 

[PR  Doc.  85-20202  Filed  6-22-85:  8:45  am] 
anxwocooE  toss-oi-m 


(Rnance  Docket  No.  30706] 

Exploration  Cruise  Lines,  inc^ 
Purchase  of  Alaska  Tour  and 
Marketing  Services,  Inc. 

action:  Notice  of  proposed  acquisition 
of  water  carrier  operating  authority  and 
other  assets  under  49  U.S.C  11343. 

summary:  By  application  under  49 
U.S.C.  11343,  Exploration  Cruise  Lines, 
Inc.  (Exploration),  proposes  to  acquire 
the  water  carrier  operating  authority 
and  other  assets  of  Alaska  Tour  and 
Marketing  Serx'ices,  Inc.  (ATMS),  a 
regulated  water  carrier  operating  under 
certificate  No.  W-1328.  Exploration  is  a 
noncarrier  subsidiary  of  Anheuser- 
Busch  Companies,  Inc.  (ABC),  which 
controls,  pursuant  to  prior  Commission 
approval  in  FD.  No.  30096. 
Manufacturers  Railway  Company,  a  rail 
carrier  subject  to  the  jurisdistion  of  this 
Commission,  and  Williamsburg 
Transport,  Inc.  {MC-185498)  and  Busch 
Industrial  Products,  Inc.  (MC-165507), 
both  interstate  motor  contract  carriers. 
DATES:  Comments  are  due  by  September 
13. 1985. 


ADOftESSES:  Send  comments  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423 

and 

(2)  Petitioners'  representatives:  Edward 
G.  Lowry  IIL  Bogle  &  Gates.  2100  Bank 
of  California  Ctr..  SeatUe.  WA  98164 

and 

Leroy  F.  Fuller.  Bogle  &  Gates,  Suite  900. 

One  Thomas  Circle  NW.,  Washington. 

DC  20005. 

Comments  should  refer  to  Finance 
Docket  No.  30706. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Johnson.  (202)  275-7971. 
SUPPt.EMENTARV  INFORMATION:  The 

transaction  embraces  the  transfer  to 
Exploration  of  all  of  ATMS's  interstate 
operating  authority  in  certificate  No.  W- 
1328  which  authorizes  transportation  stB 
a  water  common  carrier  of  passengers 
and  their  baggage,  (1)  between  ports  and 
points  in  Washington,  Oregon,  and 
Idaho  on  the  Columbia.  Willamette,  and 
Snake  Rivers;  and  (2)  between  ports  and 
points  in  California,  Oregon, 
Washington,  and  Alaska.  Exploration  is 
80  percent  owned  by  Busch 
Entertainment  Corp.,  a  wholly-owned 
subsidiary  of  ABC,  and  20  percent 
owned  by  ATMS.  Exploration  will  also 
acquire  ATMS's  charter  interests  in  the 
two  vessels  now  being  used  to  conduct 
ATMS's  service,  as  well  as  certain  land, 
personal  property,  fixtures,  and  other 
business  assets. 

By  decision  entered  July  25. 1985.  the 
Commission's  Motor  Carrier  Board 
granted  the  parties^mporary  authority 
application  under  49  U.S.C  11349. 
authorizing  Exploration  to  manage  and 
control  ATMS  pending  the 
Commission's  consideration  of  the 
permanent  application  under  49  U.S.C. 
11343-11344. 

By  the  Commission,  Heber  P.  Hardy, 
Director  Office  of  Proceedings. 
)amea  H.  Bayne. 
Secretary. 
[FR  Doc.  85-20205  Filed  8-22-85;  8:45  am] 

enXlNS  CODE  7035-«1-M 


(Finance  Docket  No.  30690] 

Pigeon  River  Railroad  Co.;  Petition  for 

Exemption 

agency:  Interstate  Commence 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Conunerce 
Commission  exempts  Pigeon  River 
Railroad  Company  from  the 
requirements  of  (1)  49  U.S.C  10901  to 
operate  an  abandoned  14.27-mile  rail 


line  in  Steuben.  LaGrange.  and  Noble 
Counties.  IN;  and  (2)  49  U.S.C  11301  to 
issue  up  to  $250.(XX)  in  debt  and  equity 
securities. 

DATES:  This  exemption  is  effective  on 
August  23. 1985.  Petitions  to  reopen  must 
be  filed  by  September  12. 1985. 
ADDRESSES:  Send  comments  referring  to 
Finance  Docket  No.  30690  to: 

(1)  Office  of  the  Secretary,  CA»e  Contrai 
Branch,  Interstate  Conunerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  Carl  M. 
Miller.  Miller  &  Mdier.  P.O.  Box  246, 
New  Haven,  IN  46774. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423,  or  call  289-1357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 
Decided-  August  2. 1985. 

By  the  Commiasion,  Chairman  Taylor.  Vice 
Chairman  Cradison.  Commisskmers  Sterrett 
Andre.  Simmons,  Lamboley,  and  Strenia 
Commissioner  Lamboley  concurred  in  tiie 
result. 

James  H.  Bayne. 

Secretary. 

(FR  Doc.  85-20203  Filed  8-22-85;  8:45  am] 

BILUNO  CODE  703S-01-M 


[Docket  Na  AB-28  (S«ib-31X)) 

Southern  Railway  Co.  Southern 
Railway— Carolina  Division; 
Discontinuance  of  Operatton 
Abandonment  Exenrtptton  ki 
Rutlierford  and  Mcuowel  CounMss, 
NC;  Exemption 

Applicants  have  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
discontinue  operations  and  abandon 
approximately  16.66  miles  of  rail  line 
betiveen  milepost  SB-183.34  at  Gilkey, 
NC.  and  milepost  SB-205.0.  near  Marion. 
NC  in  Rutherford  and  McDowell 
Counties.  NC. 

Applicants  have  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
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period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  Bling  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
September  26, 1985  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  September  6. 1965, 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
September  16. 1985.  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Nancy  S. 
Fleischman,  1050  Connecticut  Avenue 
NW.,  Suite  740.  Washington.  DC  20036. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  13, 1985. 

By  the  Commission,  Hel>er  P.  Hardy, 
Director,  OfHce  of  Proceedings. 
lames  H.  Bayna, 
Secretary. 

(FR  Doc.  85-20204  Filed  8-22-85;  8:45  am] 
MUMQ  CODE  7V3S-01-M 


DEPARTMENT  OF  JUSTICE 

Antitnist  Division 

PropoMd  Tsrmlnatlon  of  Final 
Judgment 

Notice  is  hereby  given  that  ASARCO 
Incorporated  ("ASARCO")  has  filed 
with  the  United  States  District  Court  for 
the  Southern  District  of  New  York  a 
motion  to  terminate  the  Final  Judgment 
in  United  States  v.  American  Smelting 
and  Refining  Company,  Civil  No.  86-249; 
and  the  Department  of  Justice 
("Department"),  in  a  stipulation  also 
filed  with  the  court,  has  consented  to 
termination  of  the  Judgment,  but  has 
reserved  the  right  to  withdraw  its 
consent  for  at  least  seventy  (70)  days 
after  the  publication  of  this  notice.  The 
complaint  in  this  case  (filed  on  October 
9, 1953)  alleged  American  Smelting  and 
Refining  Company  ("ASR ")  and  St. 
Joseph  Lead  Company  ("St.  Joe"),  the 
two  largest  U.S.  producers  of  primary 
lead,  had  combined  and  conspired  in 
violation  of  Sections  1  and  2  of  the 
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Sherman  Act.  15  U.S.C.  $  1  and  2,  to 
restrain  and  monopolize,  and  had 
attempted  to  monopolize,  the  mining, 
smelting,  refining  and  sale  of  primary 
lead  in  the  United  States.  ASR  and  St. 
Joe  allegedly  agreed  to,  and  did  fix 
prices  and  limit  production  of  primary 
lead  and  took  joint  action  to  fix  and 
stabilize  world  prices  and  limit  U.S. 
imports  of  lead. 

The  Final  Judgment  entered  upon 
consent  on  October  11, 1957  settled  the 
case  as  to  ASR.  The  Judgment  enjoins 
any  agreement,  plan  or  program  to  fix 
prices,  price  differentials,  price 
discounts  or  others  terms  and  conditions 
for  the  sale  of  primary  lead  in  the  United 
States.  ASR  is  specifically  enjoined  from 
exchanging  information  or  consulting 
with  St.  Joseph  Lead  Company  with 
respect  to  any  future  change  in  the  price 
for  primary  lead  by  either  company. 
ASR  is  prohibited  from  agreeing  to  limit, 
reduce  or  restrict  the  mining,  smelting, 
refining  or  selling  of  primary  lead  in  the 
United  States.  The  Judgment  enjoins 
ASR  from  agreeing,  except  with  a 
foreign  government,  to  restrict  U.S. 
imports  or  exports  of  lead  ore,  lead 
concentrate,  lead  bullion  or  primary 
lead.  ASR  is  prohibited  from  agreeing  to 
fix  prices  for  primary  lead  in  the  foreign 
or  domestic  commerce  of  the  United 
States  provided  that  the  provision  does 
not  apply  to  any  act  in  a  foreign  country 
required  by  the  government  thereof. 

The  Judgment  required  termination  of 
a  tolling  contract  with  St.  Joe  and 
regulates  the  terms  and  condition  of  any 
future  contract  with  St.  Joe. 

The  Judgment  prohibits  ASR  from 
acquiring  any  lead  smelter  or  lead 
refinery  existing  as  of  the  date  of  the 
Judgment.  ASR  is  enjoined  from  entering 
into  any  tolling  contract  that  would  tend 
substantially  to  lead  to  the  permanent 
cessation  of  production  by  a  smelter  or 
refinery  that  previously  handled  the 
business. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  Judgment  would 
serve  the  public  interest.  Copies  of  the 
complaint  and  Final  Judgment, 
ASARCO's  motion  papers,  the 
stipulation  containing  the  Government's 
consent,  the  Department's  memorandum 
and  all  further  papers  filed  with  the 
court  in  connection  with  this  motion  will 
be  available  for  inspection  in  the  Legal 
Procedure  Unit  of  the  Antitrust  Division, 
Room  7416.  Department  of  Justice.  10th 
Street  and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20530  (telephone  202- 
633-2461),  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Southern  District  of  New  York, 
Federal  Courthouse,  Foley  Square,  New 


York.  New  York.  Copies  of  any  of  these 
materials  may  be  obtained  from  the 
Legal  Procedure  Unit  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations. 
Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  judgment  to  the 
Department.  Such  comip.ents  must  be 
received  within  sixty  days,  and  will  be 
filed  with  the  court.  Comments  should 
be  addressed  to  Anthony  V.  Nanni. 
Chief,  Trial  Section,  Antitrust  Division, 
Department  of  Justice,  Washington,  D.C. 
20530  (telephone:  202-633-2541). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  85-20201  Filed  8-22-85;  8:45  am) 

BIU.INO  COOC  4410-«1-4M 


Drug  Enforcement  Administration 

(Docket  No.  85-8] 

Avner  Kauffman,  M.D.;  Revocation  of 
Registration  and  Denial  of  Application 

On  January  22, 1985,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  directed  an  order 
to  show  cause  to  Avener  Kauffman,  MD 
(Respondent)  4440  West  Lincoln 
Highway,  Matteson,  Illinois  60443 
seeking  to  revoke  DEA  Certificate  of 
Registration  AK2002684,  and  to  deny 
any  pending  applications  for  registration 
under  21  U.S.C.  823(f).  The  statutory 
predicate  under  21  U.S.C.  824(a)(3)  for 
the  order  to  show  cause  was  the 
smnmary  suspension  by  the  Illinois 
Department  of  Registration  and 
Education  on  March  23, 1964,  of  the 
controlled  substances  license  previously 
issued  to  Respondent  by  the 
Department.  Respondent,  through 
counsel,  requested  a  hearing  on  the 
issues  raised  by  the  order  to  show 
cause.  The  matter  was  placed  on  the 
docket  of  Administrative  Law  Judge 
Francis  L  Young. 

The  Matter  was  continued  for  60  days, 
until  May,  1985,  pending  possible  action 
by  the  Illinois  authorities.  The  Illinois 
authorities  took  no  further  action, 
leaving  Respondent  without  authority  to 
possess,  prescribe,  dispense  or 
otherwise  handle  controlled  substances 
in  Illinois.  On  May  29, 1985,  Gove.Timent 
counsel  moved  for  summary  disposition 
of  the  Matter  based  on  Respondent's 
lack  of  state  authority  to  handle 
controlled  substances.  Counsel  for 
Respondent  replied  to  the  motion  for 
summary  disposition  by  stating  tliat  he 
and  the  Illinois  authorities  had 
negotiated  an  order  providing  for  partial 


reinstatement  of  Dr.  Kauffman's 
controlled  substances  privileges. 

Judge  Young  entered  an  opinion  and 
recommended  decision  on  June  17, 1985. 
He  stated  that  this  agency  has 
consistently  held  that  if  a  registrant  or 
applicant  is  without  authority  to  handle 
controlled  substances  under  the  laws  of 
the  state  in  which  he  practices,  or 
proposes  to  practice,  DEA  is  without 
statutory  authority  to  issue  or  maintain 
a  registration.  In  such  cases,  a  motion 
for  sununary  disposition  is  properly 
entertained  and  granted.  See  David 
Sachs.  M.D..  Dk.  77-2.  42  FR  29112 
{\977);  James  Waymon  Mitchell.  M.D.. 
DK.  79-16,  44  FR  11873  (1978);  Floyd  A. 
Santner.  M.D..  Dk.  79-23,  47  FR  51831 
(1982).  The  Administrative  Law  Judge 
also  noted  that  there  is  no  issue  of  fact 
presented,  and  that  no  evidentiary 
hearing  is  necessary  in  the  Matter,  citing 
United  States  v.  Consolidated  Mines 
and  Smelting  Co..  Ltd..  455  F.2d  432.  453 
(9th  Cir.  1971). 

The  Administrator  agrees  with  this 
interpretation  of  section  824(a)(3).  DEA 
has  consistently  maintained  that  lack  of 
stale  authority  to  handle  controlled 
substances  precludes  DEA  from 
registering  a  practitioner.  Respondent 
lacks  authority  under  state  law  to 
handle  controlled  substances  in  niinois. 
the  state  in  which  he  wishes  to  remain 
registered.  Therefore,  DEA  cannot 
register  Respondent  in  Illinois.  The 
Administrator  also  agrees  that  there  is 
no  material  issue  of  fact,  and  therefore 
there  is  no  need  for  a  plenary  hearing. 

Accordingly,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by  21 
U.S.C.  824(a)  and  redelegated  by  28  CFR 
0.100.  the  Administrator  hereby  revokes 
Certificate  of  Registration  AK2002864. 
and  denies  any  pending  application,  for 
reason  that  Avner  Kauffman,  M.D.  is 
without  authority  to  possess,  prescribe, 
dispense,  administer  or  otherwise 
handle  controlled  substances  in  Illinois. 
The  revocation  and  denial  will  be 
effective  September  23. 1985. 

Dated:  August  19. 1965. 
)ohn  C  Lawn. 
Administrator. 
[FR  Doc.  85-20236  Filed  8-22-85:  a45  am) 

BILUMO  COM  441»-at-M 


(Docket  No.  84-39] 

Paul  H.  Norton,  D.P.M.;  Revocation  of 
Registration  and  Denial  of  Application 

On  August  24. 1984.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  directed  an  order 
to  show  cause  to  Paul  H.  Norton.  D.P.M., 
the  Respondent  in  this  Matter.  The  order 
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sought  to  revoke  DEA  Certificate  of 
Registration  AN2010217  and  to  deny  any 
pending  applications  for  registration 
under  21  U.S.C.  823(f).  The  statutory 
predicate  for  the  order  under  21  U.S,C. 
824(a)(2)  was  the  conviction  of  Dr. 
Norton  on  November  28, 1983,  in  the 
Court  of  Common  Pleas.  Cuyahoga 
County,  Ohio  of  11  counts  of  making, 
uttering  and  selling  false  prescriptions 
for  Percodan.  a  Schedule  li  drug,  and 
Valium,  a  Schedule  IV  drug,  in  violation 
of  Ohio  Drug  Law  R.C.  2925.23.  These 
are  felonies  relating  to  controlled 
substances. 

A  previous  order  to  show  cause  was 
sent  by  registered  mail  on  June  22, 1984. 
to  16102  Chagrin  Boulevard.  Shaker 
Heights.  Ohio,  the  last  address  at  which 
Dr.  Norton  was  registered.  The  order 
was  returned  as  unclaimed.  The  August 
24, 1984  order  was  sent  registered  mail 
to  Respondent  at  the  Correctional  Pre- 
Release  Center  in  Orient  Ohio,  where 
Respondent  was  incarcerated. 
Respondent,  proceeding  pro  se,  replied 
to  the  order  and  requested  that  the 
Matter  be  continued  until  his  release 
date  of  March  11. 1985.  The  Matter  was 
placed  on  the  docket  of  Administrative 
Law  Judge  Francis  L  Young,  who 
continued  the  Matter  until  his  release 
date  of  March  11, 1985.  The  Matter  was 
placed  on  the  docket  of  Administrative 
Law  Judge  Francis  L.  Young,  who 
continued  the  Matter  until  March  11. 
1985,  as  requested  by  Respondent.  Judge 
Young  required  Respondent  to  inform 
the  office  of  the  Administrative  Law 
Judge  within  10  days  of  his  release. 

On  April  25. 1985,  Judge  Young 
ordered  the  parties  to  file  prehearing 
statements  stating  issues  and  identifying 
evidence  for  presentation  at  a  hearing. 
The  Government  complied  with  the 
order  but  Respondent  filed  nothing  in 
response  even  after  the  Administrative 
Law  Judge  extended  the  date  for  filing 
until  July  1, 1985.  Respondent  did  not 
inform  the  office  of  the  Administrative 
Law  Judge  of  his  release  date  or  of  his 
new  address,  which  the  DEA  Cleveland 
Resident  Office  learned  was  10526 
Glenville.  Cleveland.  Ohio. 

Govenmient  counsel  filed  a  motion  for 
termination  of  proceedings  on  July  19, 
1985.  Judge  Young  granted  the  motion 
and  terminated  the  proceedings  before 
him  on  August  1. 1985.  In  his 
memorandum  and  order  terminating 
proceedings,  the  Administrative  Law 
Judge  noted  that  since  Respondent  has 
failed  to  file  a  prehearing  statement  it 
appears  that  he  does  not  intend  to  raise 
any  issues  or  to  present  any  e\idence  at 
a  hearing  if  one  were  to  be  held.  Judge 
Young  found,  as  does  the  Administrator, 
that  Respondent  has  waived  his 
opportunity  for  a  hearing.  Accordingly. 


the  Administrator  bases  this  final  order 
on  the  investigative  record  as  it  appears. 
21  CFR  1301.54(d):  Marshall  D. 
Nickerson.  M.D..  Dk.  80-19.  45  FR  72310 
(1980);  EMn  Edward  Walker.  D.O..  Dk. 
84-47.  50  FR  3848  (1985)  citing  Costle  r. 
Pacific  Legal  Foundation.  445  U.S.  198 
(1980):  National  Independent  Coal 
Operators'  Assoc,  v.  Kleppe.  423  US. 
388  (1976):  United  Statet  v. 
Consolidation  Mines  and  Smelting  CtK, 
Ltd..  455  F.2d  432.  453  (9th  Cir.  1971). 

Upon  examination  of  the  investigative 
record,  the  Administrator  finds  that 
Respondent  was  a  podiatrist  practicing 
in  Cleveland.  Ohio.  In  19S3.  Medical 
Mutual  of  Cleveland.  Ina  (Blue  Cross/ 
Blue  Shield)  began  an  investigation  of 
Respondent's  excessive  billing  for 
medical  procedures  and  controlled 
substances.  A  Medical  Mutual 
investigator  went  to  Respondent's  office 
on  March  17. 1983,  and  obtained  a 
prescription  for  Percodan  without 
showing  any  foot  ailment  that  would 
require  a  potent  Schedule  11  narcotic  Sx 
times  during  the  spring  and  earijr 
summer  of  1983  thie  investigator  went  to 
Respondent's  office  and  obtained 
prescriptions  for  controlled  subststnoaa. 
The  investigator  manifested  no  podiatnc 
complaint  yet  Respondent  billed 
Medical  Mutual  each  time  for  "bone 
surgery"  or  "ingrown  toenail"  in 
amounts  from  $150  to  $300.  Several 
times  the  investigator  told  Respondent 
that  his  "friends"  wanted  to  **partjr" 
with  the  drugs  they  obtained  via 
Respondent's  prescriptions.  Respondent 
once  told  the  investigator  that  the  drugs 
would  make  his  "feet  feel  happy." 
Whenever  the  investigator  broitght  in  a 
new  "patient"  Respondent  woakd 
"reward"  him  with  anodier  pfeacriptiao. 

Respondent's  transactions  with  the 
Medical  Mutual  investigator  were  not 
unique.  The  Cuyahoga  County  SherifPt 
Department  noticed  that  Respondent's 
prescriptions  were  on  the  street  in 
Cleveland  in  eariy  1983.  Prescriptions 
written  by  Respondent  were  found  in 
pharmacies  throughout  metropolitan 
Cleveland.  Most  of  these  prescriptions 
were  for  Percodan.  TTiey  were 
apparently  facially  valid,  being  written 
for  15  to  20  dosage  units.  However,  they 
were  usually  written  in  one  name  and 
were  found  in  batches  totalling  about 
250  dosage  units. 

It  is  clear  to  the  Administrator  that  Or. 
Norton  is  unable  to  meet  the  obligations 
of  responsibly  handling  controlled 
substances.  A  practitioner  who  writes  a 
prescription  for  Percodan.  telling  an 
investigator  that  Percodan  will  make  his 
feet  feel  happy,  and  then  fraudulently 
bills  for  this  "service."  is  unfit  to 
possess  DEA  registration.  Respondent 
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has  submitted  no  evidence  in 
explanation  or  mitigation.  Given  the 
facts  in  this  case,  the  Administrator  has 
no  choice  but  to  revoke  the  registration 
previously  issued  to  Dr.  Norton. 

Accordingly,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by  21 
U.S.C.  824(a),  and  redelegated  by  28  CFR 
0.100,  the  Administrator  hereby  revokes 
Certificate  of  Registration  AN2010217. 
and  denies  any  pending  applications  for 
registration,  for  reason  that  Paul  H. 
Norton,  D.P.M.,  was  convicted  of 
felonies  relating  to  controlled 
substances,  such  revocation  and  denial 
to  be  effective  September  23, 1985. 

Dated:  August  19. 1985. 
lohnCLawn, 
Administrator. 

[FR  Doc.  85-20223  Piled  8-22-85:  8:45  am] 
■LUNQ  COM  «ttl  Bt  II 


Roger  Lm  Pabiwr,  D.M.D^-  Denial  of 
Application 

On  June  17, 1985,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  directed  an  order 
to  show  cause  to  Roger  Lee  Palmer. 
D.M.D..  (Respondent)  1871  High  Street, 
Lakeport,  California  95453.  The  order  to 
show  cause  sought  to  deny  the 
application  for  registration  Respondent 
executed  on  February  15. 1985.  The 
statutory  predicate  under  21  U.S.C. 
824(a)(3)  for  the  order  to  show  cause 
was  Respondent's  conviction  on 
December  4, 1981.  in  the  United  States 
District  Court  for  the  Northern  District 
of  California  of  obtaining  a  controlled 
substance  by  misrepresentation,  in 
violation  of  21  U.S.C.  843(a)(1).  a  felony 
relating  to  controlled  substances. 

Respondent  explicitly  waived  his 
opportunity  for  a  hearing  in  a  letter 
dated  July  15, 1985.  He  submitted 
various  letters  and  petitions  in  support 
of  his  application,  which  the 
Administrator  has  considered  in 
reaching  his  determination  in  this 
matter.  Pursuant  to  21  CFH  1301.54(e). 
the  Administrator  finds  that  Respondent 
has  waived  his  opportunity  for  a 
hearing. 

This  is  not  the  first  time  that  an 
Administrator  of  DEA  has  considered 
the  registration  status  of  Respondent.  In 
Roger  Lee  Palmer.  D.M.D.,  Dk.  83-1. 49 
ra  950  (January  6, 1984),  a  prior 
Administrator  denied  an  application  for 
registration  executed  by  Dr.  Palmer. 
That  denial  of  application  followed  a 
hearing  presided  over  by  Administrative 
L.aw  Judge  Francis  L  Young,  who 
recommended  that  the  Administrator 
deny  the  application.  Based  on  Judge 


Young's  findings,  the  Administrator 
found  that  Respondent  diverted  a  huge 
quantity  of  cocaine  into  illicit  channels. 
Respondent  was  sentenced  to 
participate  in  a  drug  counseling  program 
but  nothing  in  Dr.  Palmer's  testimony  at 
the  hearing  indicated  that  his  meetings 
with  the  drug  counselors  constituted  a 
meaningful  and  effective  drug 
counseling  program.  The  Administrator 
found  that  Respondent  ingested 
pharmaceutical  cocaine  up  to  20  times  a 
day. 

Turning  to  the  current  application,  the 
Administrator  notes  that  one  Mylan 
Hopkins,  M.D.,  who  testified  for  Dr. 
Palmer  at  the  hearing,  submitted  a  letter 
in  support  of  Dr.  Palmer's  ciurent 
application.  In  the  earlier  proceeding, 
the  Administrator  found  that  Dr. 
Hopkins  received  or  used  cocaine  from 
Respondent  in  the  presence  of  the 
Government's  chief  witness  at  the 
criminal  trial  of  Respondent.  Dr. 
Hopkins  signed  a  stipulation  with  the 
California  authorities  in  which  he 
admitted  that  he  had  "prescribed, 
furnished,  given  away  and  administered 
narcotics  and  dangerous  drugs  to 
addicts  and  habitues"  as  detailed  in  a 
36-page  list  of  prescriptions  written  &t)m 
November  1973  to  early  1979.  Certainly 
the  recommendation  of  Dr.  Hopkins  is  of 
no  weight  to  the  Administrator  in 
deciding  whether  to  register 
Respondent. 

Most  of  the  remainder  of 
Respondent's  submission  consists  of 
petitions  bom  his  patients  "to  the 
United  States  Congress  and  the 
President  of  the  United  States"  as  well 
as  the  DEA  to  "reinstate  the  narcotics 
license"  of  Respondent.  The  petitions 
state  that  Respondent  is  the  only  doctor 
in  Lake  County,  California  who  has 
taken  care  of  emergency  patients  for 
oral  surgery  and  facial  trauma. 
Respondent  raised  this  contention  at  his 
hearing  in  1983.  The  Administrator 
found  that  there  was  sufficient 
testimony  in  the  record,  including  expert 
testimony  from  a  prominent  local 
dentist,  to  conclude  that  alternative 
dental  services  are  available  to  the 
members  of  the  Lakepori  community. 

The  Administrator  can  find  nothing 
new  in  support  of  this  application  that 
was  not  present,  in  some  form,  in  Dr. 
Palmer's  prior  case.  Respondent  is  still 
unable  to  responsibly  handle  controlled 
substances.  The  crimes  of  which  he  was 
convicted  was  serious.  Having 
examined  the  record,  the  Administrator 
cannot  in  good  conscience  register 
Respondent. 

Accordingly,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by  21 
U.S.C.  824(a)  and  redelegated  by  28  CFR 
0.100,  the  Administrator  hereby  denies 


the  application  executed  by  Roger  Lee 
Palmer,  D.M.D.  on  February  15, 1985, 
and  any  other  pending  applications  for 
registration,  for  reason  that  Roger  Lee 
Palmer,  D.M.D.  was  convicted  of 
felonies  relating  to  controlled 
substances.  The  denial  will  be  effective 
September  23, 1985. 

Dated:  August  20. 1985. 
John  C.  Lawn, 
Administrator. 
(FR  Doc.  85-20224  Filed  8-22-85;  8:45  am] 

BILUNG  COOe  4410-0«-« 


Donald  Patey  Rocco,  D.D.S^ 
Revocation  of  Registration 

On  May  30, 1985,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA).  directed  an 
Order  to  Show  Cause  to  Donald  Patsy 
Rocco,  D.D.S.,  (Respondent).  2029  North 
Main  Sti-eet,  P.O.  Box  3677,  Salinas, 
California  93912,  proposing  to  revoke  his 
DEA  Certificate  of  Registration 
AR2533710  as  a  practitioner.  The 
statutory  basis  for  the  proposed  action, 
under  21  U.S.C.  824(a)(2)  was 
Respondent's  conviction  in  the  Superior 
Court  of  Los  Angeles,  State  of  California 
of  illegal  sale  of  cocaine  in  violation  of 
California  Health  and  Safety  Code 
Section  11352,  a  felony  relating  to 
controlled  substances.  An  additional 
statutory  ground  pursuant  to  21  U.S.C. 
824(a)(l]  was  the  fact  that  Dr.  Rocco 
indicated  on  an  application  for  DEA 
registration,  and  on  an  application  for 
renewal  of  that  registration,  that  he  had 
not  been  convicted  of  a  felony  relating 
to  controlled  substances,  constituting  a 
material  falsification  of  an  application 
for  registration.  Dr.  Rocco  received  the 
Order  to  Show  Cause  by  registered  mail, 
return  receipt  requested  on  June  10, 
1985.  He  was  advised  in  the  Order  to 
Show  Cause  that  he  had  30  days  to 
respond  or  request  a  hearing.  On  July  29, 
1985,  a  letter  from  Dr.  Rocco  dated  July 
12, 1985,  was  received  in  the  office  of  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control.  Dr.  Rocco  did  not 
request  a  hearing.  In  addition,  his 
response  came  well  beyond  the  30-day 
period.  The  Administrator  therefore 
finds  that  Respondent  has  waived  his 
opportunity  for  a  hearing.  21  CFR 
1301.54(d].  Even  though  not  timely  filed, 
the  Administrator  will  consider  Dr. 
Rocco's  letter  and  include  it  in  the 
record.  Accordingly,  the  Administrator 
hereby  issues  his  final  order  in  this 
matter  on  the  record  as  it  appears.  21 
CFR  1301.54(e). 

The  Administrator  finds  that  on 
January  12. 1976,  Dr.  Donald  Patsy 
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Rocco  attempted  to  sell  two  ounces  of 
pharmaceutical  cocaine  bearing  lot 
number  72515  to  undercover  Los 
Angeles  Police  Department  officers  and 
DEA  Agents.  At  this  time  Dr.  Rocco  was 
registered  with  the  Drug  Enforcement 
Administration  as  a  dentist  in 
Livermore,  California,  and  assigned 
DEA  number  AR1401102.  Two  days  after 
the  attempted  sale,  a  DEA  Diversion 
Investigator  went  to  Dr.  Rocco's 
registered  location  in  Livermore, 
California,  and  attempted  to  speak  to 
Dr.  Rocco  and  review  his  records 
pertaining  to  controlled  substances. 
After  being  identified  to  the  receptionist 
and  waiting  several  minutes,  the 
Investigator  was  informed  that  Dr. 
Rocco  had  left  the  office.  Subsequent 
investigation  revealed  that  Dr.  Rocco 
had  reported  a  theft  of  cocaine  bearing 
lot  number  72515  from  the  safe  in  his 
office  to  the  Livermore.  California  Police 
Department  on  January  15, 1976.  The 
doctor's  receptionist  later  told  police 
that  when  the  Investigator  arrived,  she 
went  back  and  told  Dr.  Rocco  and  he 
left  by  the  rear  door  leaving  his  safe 
open  and  empty.  On  June  4, 1976,  Dr. 
Rocco  met  with  the  DEA  Diversion 
Investigator  and  explained  his  records 
and  office  use  of  cocaine.  Dr.  Rocco  had 
ordered  19.25  ounces  of  pharmaceutical 
cocaine  in  the  20  months  from  March, 
1974  to  November.  1975.  The  doctor's 
dispensing  records  did  not  indicate 
quantities  dispensed  and  he  had  several 
unverified  destructions  of  cocaine, 
including  a  broken  one  ounce  bottle  of 
cocaine  which  he  said  he  destroyed.  He 
also  told  the  investigator  that  9.5  ounces 
of  cocaine  were  stolen  from  his  office  on 
January  14  or  15, 1976.  He  did  not  report 
this  theft  as  he  is  required  to  do,  until 
June  14. 1976. 

On  June  28, 1976,  Dr.  Rocco  pled  guilty 
to  illegal  sale  of  cocaine,  a  violation  of 
California  Health  and  Safety  Code 
section  11352(a).  This  is  a  felony  relating 
to  controlled  substances.  Dr.  Rocco  was 
sentenced  to  one  year  in  the  Los 
Angeles  County  Jail.  After  an  Order  to 
Show  Cause  was  issued.  Dr.  Rocco's 
DEA  Certificate  of  Registration  was 
revoked  on  June  28,  1977.  Subsequently, 
Dr.  Rocco's  dental  license  was  placed 
on  five  years  probation  pursuant  to  a 
stipulated  order  of  the  California  Board 
of  Dental  Examiners.  One  of  the  terms 
of  the  probation  was  that  Dr.  Rocco  not 
maintain  a  DEA  registration  during  the 
five  year  term  of  his  probation. 

The  Administrator  further  finds  that 
on  September  12. 1983,  Dr.  Donj  Id  Patsy 
Rocco  signed  a  DEA  application  for 
registration.  On  this  application  Dr. 
Rocco  indicated  that  he  had  not  been 
convicted  of  a  felony  in  connection  with 


controlled  substances  under  state  or 
federal  law,  and  that  he  had  not  had  a 
previous  Controlled  Substances  Act 
registration  revoked.  On  March  25, 1985. 
Dr.  Rocco  submitted  a  renewal  for  that 
registration  on  which  he  indicated  that 
he  had  not  been  convicted  of  a  felony 
relating  to  controlled  substances,  nor 
had  a  previous  CSA  registration  been 
revoked.  The  fact  that  Dr.  Rocco 
materially  falsified  two  application 
forms  for  DEA  registration  provides  yet 
another  ground  for  revocation  of  a 
registration  pursuant  to  21  U.S.C. 
824(a)(1). 

Dr.  Rocco  submitted  a  letter  dated 
July  12. 1985.  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  in  which  he  responded  to  the 
Order  to  Show  Cause.  In  Dr.  Rocco's 
brief  letter  he  states  that  he  applied  for 
a  DEA  Certificate  of  Registration  after 
the  State  of  California,  "dismissed  the 
charges  of  December  21. 1976."  Dr. 
Rocco  also  indicated  in  his  letter  that  his 
statement  that  a  previous  registration 
had  not  been  revoked  was  not  false 
because  he  never  renewed  the 
registration. 

Dr.  Rocco's  felony  conviction  of 
December  21. 1976,  was  set  aside  or 
dismissed  pursuant  to  section  1203.4  of 
the  California  Penal  Code  on  May  15, 
1979.  The  Administrator  finds,  however, 
that  the  California  court's  action  under 
California  statute  does  not  "erase"  the 
conviction  for  purposes  of  21  U.S.C.  824. 
This  finding  is  based  upon  decisions  of 
federal  courts  interpreting  the 
relationship  of  California  Penal  Code 
section  1203.4  to  actions  by  federal 
agencies  predicated  upon  dismissed 
felony  convictions,  the  language  of  the 
Penal  Code  Section  itself,  and  agency 
precedent  affording  the  term 
"conviction"  with  the  broadest  possible 
meaning. 

The  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  has  upheld  the  use 
of  felony  convictions  which  have  been 
dismissed  or  set  aside  pursuant  to 
California  Penal  Code  section  1203.4  as 
a  predicate  to  federal  actions  under 
federal  statutes.  United  States  v. 
Andrino,  497  F.2d  1103  (9th  Cir.  1974) 
[gun  control);  Cruz-Martinez  v. 
Immigration  and  Naturalization  Sen'ice, 
404  F.2d  1198  (9th  Cir.  1968) 
[deportation].  In  the  Cruz-Martinez 
decision,  which  involved  deportation 
based  upon  a  violation  of  California 
State  narcotics  law,  the  Ninth  Circuit 
Court  of  Appeals  stated  at  page  1200,  "It 
would  defeat  the  purpose  ...  (of  federal 
law)  if  provisions  of  local  law,  dealing 
with  rehabilitation  of  a  convicted 
person,  could  remove  them  from  the 
ambit  of  (federal  penal  enactments) .  .  . 


We  do  not  think  Congress  intended  such 
result.  Reyes  v.  United  States.  258  F.2d 
774  (9th  Cir.  1958)."  There  have  been  no 
judicial  decisions  regarding  California 
Penal  Code  section  1203.4  as  it  relates  to 
the  term  "conviction"  used  in  21  U.S.& 
824.  It  was  surely  not  the  intent  of 
Congress  to  predicate  the  revocation  of 
a  practitioner's  DEA  Certificate  of 
Registration  upon  a  conviction  and  then 
have  federal  actions  vary  depending 
upon  the  state  in  which  the  conviction 
arose  and  the  nature  of  a  state's  post 
conviction  remedies. 

Respondent  was  found  guilty  of  a 
felony  relating  to  controlled  substances, 
he  served  a  jail  sentence,  paid  a  fine, 
and  was  on  supervised  prol>ation.  The  - 
setting  aside  of  the  conviction  was  not  a 
finding  of  innocence.  Its  purpose  was  to 
facilitate  the  rehabilitation  of  the 
convicted  person.  Even  in  the  language 
of  the  statute  itself,  the  California 
legislature  chose  to  include  the 
following  provision,  ".  .  .  the 
probationer  shall  be  informed  that  the 
order  does  not  relieve  him  of  the 
obligation  to  disclose  the  conviction  in 
response  to  any  direct  question 
contained  in  any  questionnaire  or 
application  for  pubUc  office  or  for 
licensure  by  any  state  or  local  agency." 
Ca  P.C.  1203.4. 

In  other  revocation  actions  by  the 
Administrator  of  the  Drug  Enforcement 
Administration  pursuant  to  21  U.S.C.  823 
and  824.  the  Administrator  has 
determined  that  the  term  "conviction" 
should  be  afforded  its  broadest  possible 
meaning.  See  In  Re  Faunce  Drug  Store. 
Docket  No.  82-3.  47  FR  30122  (1982).  The 
Administrator  continues  to  find  that 
Congress  intended  the  word  "convicted" 
as  used  in  21  U.S.C.  823  and  824  to  be 
interpreted  in  its  broadest  sense. 

Respondent  may  believe  that  the 
dismissal  or  setting  aside  of  his  felony 
conviction  by  the  California  court 
precludes  its  disclosure  to  the  Drug 
Enforcement  Administration  on  an 
application  for  registration.  However, 
where  it  was  clearly  the  intent  of  the 
California  legislature  that  a  conviction 
dismissed  or  set  aside  under  California 
Penal  Code  section  1203.4  be  disclosed 
to  state  and  local  licensing  agencies. 
and  upon  finding  that  Respondent's 
conviction  is  a  conviction  of  a  felony 
relating  to  controlled  substances 
pursuant  to  21  U.S.C.  824(a)(2).  the 
Administrator  finds  that  the  Respondent 
should  have  disclosed  such  information 
on  his  DEA  application  for  registration, 
and  that  failure  to  do  so  was  material 
falsification  of  an  application  for 
registration  purusant  to  21  U.S.C. 
824(a)(1). 
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Dr.  Rocco's  previous  DEA  Certificate 
of  Registration  was  revoked  in  June, 
1977.  Dr.  Rocco  and  his  attorney  of 
record  were  advised  of  that  fact  via 
registered  letter  dated  June  28, 1977. 
This  revocation  was  based  upon  the 
Respondent's  conviction  in  December  of 
1976  of  attempted  sale  of  two  ounces  of 
pharmaceutical  cocaine,  cocaine  which 
came  into  his  possession  through  his 
DEA  CertiBcate  of  Registration.  The 
Respondent  indicated  in  his  letter  dated 
July  12. 1985,  that  he  cooperated  with 
DEA  through  his  attorney.  Counsel 
represented  Respondent  in  the  previous 
Show  Cause  proceeding  that  resulted  in 
the  June,  1977  revocation  of  Dr.  Rocco's 
previous  DEA  Certiflcate  of 
Registration.  Counsel  also  arranged  a 
meeting  between  a  DEA  Investigator 
and  Respondent  in  June,  1976,  for  a 
review  of  Respondent's  controlled 
substance  records.  Hiere  is  no  record  of 
any  assistance  provided  by  Dr.  Rocco  to 
DEA. 

The  Respondent  has  provided  the 
Administrator  with  no  information 
which  would  serve  in  mitigation  of  his 
past  actions.  Respondent  is  only 
registered  with  DEA  at  the  present  time 
due  to  his  failure  to  disclose  the  prior 
felony  conviction,  and  revocation 
action. 

In  consideration  of  the  foregoing,  and 
having  a  lawful  basis  for  such  action,  21 
U.S.C.  824  (a)(1)  and  (a)(2).  it  is  the 
decision  of  the  Administrator  that  Dr. 
Rocco's  DEA  Certificate  of  Registration 
should  be  revoked. 

Accordingly,  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  824  and  28 
CFR  0.100(b),  the  Administrator  hereby 
revokes  Certificate  of  Registration 
AR2533710  previously  issued  to  Donald 
Patsy  Rocco,  D.D.S.  and  denies  any 
pending  applications  for  renewal, 
effective  September  23, 1985. 

Dated:  August  19. 1965. 
John  C  Lawn, 
Administrator. 
[FR  Doc.  85-20225  Filed  8-22-85;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

United  States  Employment  Service; 
Lal>or  Certification  Process  for  ttie 
Temporary  Employment  of  Aliens  In 
Agriculture;  1985  Adverse  Effect  Wage 
Rates  and  Plana  for  1986 

Correction 

In  FR  Doc.  85-19623  beginning  on  page 
33121  in  the  issue  of  Friday,  August  16, 


1985.  make  the  following  correction  on 
page  33122:  In  the  first  column,  in  the 
table,  in  the  entry  for  Texas,  in  the 
second  colimin  under  the  heading  "1984 
rates".  "497"  should  read  "3.97". 
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Office  of  Penalon  and  Welfare  Benefit 
Programa 

[Application  Na  D-4918  et  aL] 

Propoaed  ExempHona;  K'a 
Merchandiae  Mart,  Inc.,  et  al. 

AGENCY:  Pension  and  Welfare  Benefit 

Programs,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  wnthin  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

AOORESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Qffice  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  BeneBt  Programs,  U.S. 
Department  of  Labor.  Room  N-4677,  200 
Constitution  Avenue.  NW..  Washington. 
D.C.  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  pubhcation  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Rej^er  and  shall  inform 


interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPI^EMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978]  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  of  requested  to 
the  Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

K's  Merchandise  Mart,  Inc.  Profit 
Sharing  Plan  and  Trust  (the  Plan) 
Located  in  Decatur,  Illinois 

(Application  No.  D-(918] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
cash  sale  of  a  3.28  acre  parcel  of 
unimproved  real  property  (the  Property) 
by  the  Plan  to  K's  Merchandise  Mart, 
Inc.  (the  Employer),  provided  that  the 
price  paid  for  the  Property  is  not  less 
than  its  fair  market  value  at  the  time  of 
sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan,  established  by  the  Employer  on 
December  15, 1971.  As  of  December  31. 
1982,  the  Plan  had  450  participants  and 
net  assets  of  $1,993,870.27,  of  which  92% 
consisted  of  parcels  of  real  property 
including  the  Property.  The  trustees  of 
the  Plan  (the  Trustees)  are  David  Kay 
Eldridge  and  Ray  Eldridge,  ]t.,  each  of 
whom  owns  50%  of  the  stock  of  the 
Employer. 
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2.  On  August  20. 1975.  the  Employer 
purchased  a  10  acre  parcel  of  real 
property,  which  includes  the  Property, 
from  Pownall  and  Clara  Carder, 
unrelated  parties  with  respect  to  the 
Plan,  for  $189,981  in  cash,  for  the 
purpose  of  constructing  the  Employer's 
headquarters.  In  March,  1978.  the 
Employer  contributed  eight  acres  of  said 
parcel  to  the  Plan,  valuing  the 
contribution  at  80%  of  the  purchase  price 
of  the  entire  10  acre  parcel.'  On  April  26. 
1977.  the  Plan  sold  4.72  acres  of  the 
contributed  parcel  for  $94,750  in  cash  to 
Karl  Thacker.  an  unrelated  third  party, 
leaving  the  Plan  with  the  3.28  acre 
Property.  The  Plan  has  paid  $7,784.18  in 
property  taxes  and  has  incurred  no 
other  holding  costs  with  respect  to  the 
Property. 

3.  The  applicant  represents  that  the 
Employer  has  made  use  of  portions  of 
the  Property  from  time  to  time,  including 
driving  semi-tractor  and  trailer  units 
over  that  portion  of  the  Property  located 
behind  the  Employer's  headquarters, 
parking  tractor-trailer  equipment  in  that 
area,  and  storing  construction  material 
and  parking  trailers  on  that  portion  of 
the  Property  located  to  the  north  of  the 
Employer's  headquarters.  The  Employer 
has  paid  no  rent  in  connection  with  its 
use  of  the  Property.  Accordingly,  the 
applicant  represents  that  the  Employer 
will  pay  the  Plan  the  fair  market  value 
rent  for  its  use  of  the  Property  plus  the 
fair  market  rate  of  interest  on  these 
overdue  rental  payments.  The  applicant 
further  represents  that  the  Employer  will 
pay  all  applicable  excise  taxes  for  all 
prior  prohibited  transactions  within  60 
days  of  the  date  of  a  grant  of  an 
exemption  for  the  proposed  sale  of  the 
Property. 

4.  The  applicant  seeks  an  exemption 
to  permit  the  cash  sale  of  the  Property 
by  the  Plan  to  the  Employer.  On  August 
22. 1983.  Louis  J.  Kienzler.  MAI 
appraised  the  Property  and  determined 
that  it  had  a  fair  market  value  of  $70,000 
as  of  that  date.  In  a  letter  dated. 
November  2. 1983,  Mr.  Kienzler  stated 
that  the  value  of  the  Property  received 
no  enhancement  by  virtue  of  the 
Employer's  ownership  of  adjacent 
properties.  The  Plan  will  not  incur  any 
real  estate  commissions  or  fees  in 
connection  with  the  sale.  The  Trustees 
represent  that  the  sale  of  the  Property  is 
in  the  best  interests  of  the  Plan  because 
it  allows  the  Plan  to  divest  itself  of  a 
portion  of  its  real  estate  investments. 


'This  proposed  exemption  is  limited  to  the  sale  of 
the  Property  to  the  Employer.  This  proposed 
exemption  does  not  exempt  any  contribution  of  real 
property  by  the  Employer  to  the  Plan  to  the  extent 
such  contribution  constitutes  a  prohibited 
transsction. 


providing  the  Plan  with  greater 
diversincation  and  Uquidity. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (a)  The  sale  will  be  a  one- 
time transaction  for  cash;  (b)  the  sales 
price  of  the  Property  is  based  on  an 
independent  appraisal;  (c)  the  Plan  will 
incur  no  real  estate  commissions  or  fees 
in  connection  with  the  sale;  (d)  the  sale 
will  enable  the  assets  of  the  Plan  to  be 
more  diversified  and  more  liquid;  and 
(e)  the  Trustees  have  determined  that 
the  proposed  transaction  is  in  the  best 
interests  of  the  Plan. 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-6671.  (This  is  not  a 
toll-free  number.) 

Rex  Stanley  Feed  Yard,  Inc.  Employees 
Pension  Trust  (the  Plan)  Located  in 
Dodge  City,  Kansas 

[Application  No.  D-^SSaS] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply,  for  a  period  of  5 
years,  to  the  proposed  loans  by  the  Plan 
of  up  to  25%  of  its  assets  to  Rex  Stanley 
Feed  Yard.  Inc.  (the  Employer),  provided 
that  the  terms  of  the  transactions  are  not 
less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party  at 
the  time  of  consummation  of  each 
transaction. 

Temporary  Nature  of  Exemption 

The  proposed  exemption  is  temporary 
and,  if  granted  will  expire  five  years 
after  the  date  of  grant  with  respect  to 
the  making  of  any  loan.  Subsequent  to 
the  expiration  of  this  exemption,  the 
Plan  may  hold  loans  originated  during 
this  five  year  period  until  the  loans  are 
repaid.  Should  the  applicant  wish  to 
continue  entering  into  loan  transactions 
beyond  the  five  year  period,  the 
applicant  may  submit  another 
application  for  exemption. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  8  participants  and  net  assets  of 
approximately  $178,824  as  of  June  30, 


1983.  The  trustee  of  the  Plan.  Mr.  Rex 
Stanley  (Mr.  Stanley),  is  also  the 
president  and  principal  stockholder  of 
the  Employer.  The  Employer  is  a 
corporation  engaged  in  the  operation  of 
a  cattle  feed  lot. 

2.  The  Plan  proposes  to  make  a  series 
of  loans  to  the  Employer  over  a  period  of 

5  years  involving  up  to  25%  of  the  Plan's 
assets.  The  loans  will  be  used  by  the 
Employer  to  purchase  cattle  and 
equipment  as  well  as  to  help  finance  its 
ongoing  business  operations. 

3.  The  applicant  represents  that  eadi 
loan  will  be  evidenced  by  a  promissory 
note  and  collateralized  by  a  filed  and 
perfected  security  agreement  on  one  or 
more  pieces  of  existing  machinery  of  the 
Employer.  Further,  each  loan  will  at  ail 
times  be  collateralized  in  an  amcMint  at 
least  equal  to  200%  of  the  outstanding 
balance  of  such  loan.  The  Employer's 
existing  machinery  has  an  approximate 
fair  market  value  of  $90,000  as 
determined  by  an  appraisal  performed 
on  June  18. 1985  by  Mr.  ttiil  Ochs,  of 
Ochs  Farm  Equipment. 

4.  The  applicant  represents  that  the 
maximum  length  of  any  loan  wiU  be  60 
months  with  the  principal  and  interest 
payable  in  substantially  equal  annual 
installments  and  each  loan  would  Iiave 
a  maturity  date  not  to  exceed  5  years 
beyond  the  exemption  period  The 
interest  rate  on  the  loans  will  be  fixed  at 
the  time  each  loan  is  made  at  3%  above 
the  current  prime  lending  rate  as  quoted 
in  the  Wall  Street  Journal  with  a 
guaranteed  minimum  rate  of  11%.  At  tlie 
time  of  making  any  loan,  no  more  dian 
25%  of  the  market  value  of  the  assets  of 
the  Plan  will  be  used  for  loans, 
measured  by  the  aggregate  of  the  then 
outstanding  loan  balances.  The 
Employer  will  adequately  insure  tlie 
machinery  and  all  other  collateral 
against  named  beneficiary  of  such 
insurance.  Each  loan  vdll  be  guaranteed 
by  the  Employer  and  Mr.  Stanley.  The 
Employer  as  of  December  31, 1963,  Iiad  a 
net  worth  of  approximately  $879,500j00 
and  Mr.  Stanley's  net  worth,  as  of  tliat 
same  date  was  approximately 
$1,775,500.00. 

5.  Mr.  John  E.  Cross.  CPA  (Mr.  Croas). 
a  partner  in  the  accounting  firm  of  Miller 

6  Cross,  Great  Bend.  Kansas,  has  agreed 
to  serve  as  an  independent  fiduciary  for 
the  proposed  loans.  Mr.  Cross 
represents  that  prior  to  becoming  a 
partner  in  his  accoimting  firm,  he  was 
employed  by  Compensabon  Piaiming. 
Inc.,  a  pension  consulting  firm,  where  he 
worked  directly  with  pension  and  profit 
sharing  plan  administi-ation.  Mr.  Cnm* 
represents  that  he  has  been  advised  by 
legal  counsel  of  his  responsibiUties  and 
potential  liabilities  in  serving  as  an 
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independent  fiduciary.  Mr.  Cross  states 
that  he  is  totally  independent  from  all 
parties  involved  in  this  transaction.  Mr. 
Cross  represents  that  after  examining 
the  terms  of  the  proposed  loans  and  the 
history  of  the  Employer  and  the  Plan,  he 
has  determined  that  such  loans  would 
be  appropriate  and  suitable  for  the  Plan 
and  that  the  terms  of  the  loan  are  at 
least  equal  to  those  which  the  Plan 
could  receive  in  a  similar  transaction 
with  an  unrelated  party.  Mr.  Cross 
represents  that  he  will  make  the  same 
determination  immediately  prior  to  the 
consummation  of  each  loan  transaction 
taking  into  account  the  facts  and 
circumstances  at  the  time  of  such 
proposed  loan  transaction.  In  arriving  at 
these  conclusions,  he  was  reviewed  the 
proposed  loans  with  respect  to:  (a)  The 
Plan's  overall  investment  portfolio,  (b) 
the  cash  flow  needs  of  the  Plan,  (c)  the 
necessity  of  the  sale  of  any  of  the  Plan's 
assets,  (d)  the  diversification  of  the 
Plan's  assets,  both  before  and  after  such 
loans  and  (e)  the  terms  of  the  loans  as 
such  terms  conform  with  the  Plan's 
investment  policy.  Mr.  Cross  represents 
that  the  proposed  interest  rate  of  3% 
above  the  current  prime  rate  as  quoted 
in  the  Wall  Street  journal  with  a 
guaranteed  minimum  rate  of  11%  is 
sufficient  considering  the  amount  of 
collateral  securing  the  loans.  Mi.  Cross 
has  agreed  to  accept  the  responsibility 
to  enforce  the  terms  of  the  loan 
agreement  between  the  Employer  and 
the  Plan,  including  making  demand  for 
timely  payment,  bringing  suit  or  other 
appropriate  process  against  the 
Employer  in  the  event  of  default  and 
keeping  accurate  records  on  the 
performance  of  the  loans.  Mr.  Cross  will 
take  whatever  steps  are  necessary 
during  the  year  to  ensure  that  the  value 
of  the  collateral  remains  at  least  equal 
to  200%  of  the  outstanding  balance  of 
the  loans  during  the  duration  of  the 
loans. 

6.  In  summary,  the  applicant 
represents  that  the  pro{>osed 
transactions  meet  the  statutory  criteria 
for  an  exemption  under  section  408(a]  of 
the  Act  because: 

(a)  The  loans  will  be  approved  and 
monitored  by  an  independent  fiduciary; 

(b)  The  loans  will  be  secured  by 
collateral  which  at  all  times  will  be  at 
all  times  will  be  at  least  equal  to  200%  of 
the  outstanding  balances  of  the  loans; 

(c)  The  exemption  will  be  for  a  5  year 
period  with  a  repayment  date  not  to 
exceed  10  years  horn  the  date  of 
granting  of  the  exemption;  and 

(d)  The  Plan's  independent  fiduciary 
has  determined  that  the  transactions  are 
in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries  and 
protective  of  their  rights. 


For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

The  Birr,  Wilson  &  Co.,  Inc.  Employee's 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan)  and  The  Birr.  Wilson  &  Co.,  Inc. 
Financial  Security  Plan  for  Account 
Executives  (the  Security  Plan 
Collectively,  the  Plans)  Located  in  San 
Francisco,  CA 

[Application  Nos.  D-5927  and  D-5928J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  2a  1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  exercise  of  stock 
options  (the  Options)  by  the  Plans  to 
purchase  from  Birr,  Wilson  &  Co.,  Inc. 
(the  Employer)  stock  in  uiu^lated 
companies;  or  2)  the  potential 
repurchase  of  the  Options  from  the 
Plans  by  the  Employer,  provided  that  the 
terms  and  conditions  of  the  transactions 
are  at  least  as  favorable  to  the  Plans  as 
those  obtainable  in  similar  transactions 
with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  closely  held 
regional  stock  brokerage  firm  with  its 
principal  place  of  business  in  San 
Francisco,  California.  It  also  has  offices 
in  other  cities  in  California  and  in  New 
York,  Idaho,  Oregon,  Nevada  and 
Washington.  It  has  seats  on  the  New 
York  and  Pacific  Stock  Exchanges  and  is 
a  member  of  the  National  Association  of 
Securities  Dealers,  Inc.  The  Employer  is 
also  subject  to  the  Securities  Act  of 

1933,  the  Securities  Exchange  Act  of 

1934,  and  the  rules  and  regulations 
promulgated  thereunder,  and  is  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Employer  has  no  obligation  to  pay 
dividends  and  the  last  cash  dividend 
paid  was  $.06  per  share  paid  in  March, 
1977. 

2.  The  Profit  Sharing  Plan  is  a  profit 
sharing  plan  covering  employees  of  the 
Employer  who  are  not  account 
executives  or  account  executive 
trainees.  As  of  November  30, 1984,  it  had 
221  participants  and  assets  of 
$1,604,711.74. 


3.  The  Sectirity  Plan  is  a  profit  sharing 
plan  covering  account  executives  of  the 
Employer  who  are  compensated 
primarily  on  a  commission  basis.  As  of 
November  30, 1984,  it  had  135 
participants  and  assets  of  $4,522,837.29. 

4.  The  trustee  of  both  Plans  is  Security 
Pacific  National  Bank  (the  Trustee). 

5.  As  an  underwriter,  the  Employer 
frequently  purchases  and  will  continue 
to  purchase  warrants  to  acquire  shares 
of  stock  in  issuers  for  whom  it  is 
performing  underwriting  services.  The 
Employer  acquires  these  warrants  for  a 
cash  purchase  price  equal  to  what  it 
believes  to  be  the  fair  market  value  of 
the  warrants.  The  Employer  has 
acquired  a  warrant  to  purchase  53.000 
shares  of  the  common  stock  of  All 
Seasons  Resorts,  Inc.  (Seasons)  and  a 
warrant  to  purchase  24,036  shares  of  the 
common  stock  of  Transtector  Systems, 
Inc.  (Transtector). 

6.  As  of  March  20, 1984,  the  Profit 
Sharing  Plan  held  80,501  shares  of 
common  and  Class  B  (non-voting) 
common  stock  of  the  Employer 
(Employer  Stock).  On  the  same  date,  the 
Security  Plan  held  24,046  shares  of 
Employer  Stock. 

7.  On  March  20, 1984  the  Employer 
declared  a  dividend,  payable  to  all 
holders  of  record  on  March  20, 1984  of 
Employer  Stock.  The  dividend  is  an 
option  to  purchase  .062608  shares  of 
common  stock  of  Seasons  per  share  of 
Employer  Stock  held  on  March  20, 1984. 
The  Trustee  has  an  option  to  purchase 
on  behalf  of  the  Plans  6,545.48  shares  of 
the  common  stock  of  Seasons  (the 
Seasons  Option)  at  a  price  of  $8.10  per 
share,  the  total  purchase  price  being 
$53,018.38.  The  Profit  Sharing  Plan 
would  pay  $40,824.07  for  5040.01  shares 
and  the  Security  Plan  would  pay 
$12,194.31  for  1505.47  shares. 

8.  On  July  19, 1984,  the  Employer 
declared  another  dividend  payable  to  all 
holders  of  record  on  July  19, 1984  of 
Employer  Stock.  As  of  July  19, 1984,  the 
Profit  Sharing  Plan  held  80,085  shares  of 
Employer  Stock;  the  Security  Plan  held 
23,921  shares  of  Employer  Stock.  The 
dividend  is  an  option  to  purchase 
.032894  shares  of  common  stock  of 
Transtector  per  share  of  Employer  Stock 
held  on  July  19, 1984.  The  Trustee  has  an 
option  to  purchase  on  behalf  of  the 
Plans  3,421.19  shares  of  Transtector 
common  stock  (the  Transtector  Option) 
at  a  price  of  $6.60  per  share,  the  total 
purchase  price  being  $22,579.85.  The 
Profit  Sharing  Plan  would  pay  $17,386.58 
for  2,634.33  shares  and  the  Security  Plan 
would  pay  $5,193.27  for  786.86  shares. 

9.  The  Options  become  exercisable  on 
the  dates  on  which  the  Option  holder 
receives  notification  from  the  Employer 
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that  the  Options  are  exercisable.  The 
Options  will  remain  exercisable  for  a 
period  of  thirty  days  following  the  dates 
of  the  original  exercise  notices.  The 
Options  may  be  exercised  only  by 
purchasing  all  of  the  stock  which  the 
Option  holder  has  a  right  to  purchase. 
The  exercise  notice  for  the  Seasons 
Option  may  not  be  given  prior  to 
February  18. 1985.  or  subsequent  to 
February  18, 1989;  provided,  however, 
that  the  Employer  may.  in  its  absolute 
discretion,  give  the  Seasons  Option 
holder  the  exercise  notice  at  any  time 
during  the  exercise  notice  period.  If  the 
Employer  has  not  given  the  exercise 
notice  to  a  Seasons  Option  holder,  it  is 
required  pursuant  to  the  terms  of  the 
Seasons  Option  agreement  to  give  the 
exercise  notice  to  the  Seasons  Option 
holder  not  later  than  February  18. 1989. 

10.  The  exercise  notice  for  the 
Transtector  Option  may  not  be  given 
prior  to  June  19. 1985.  or  subsequent  to 
June  19. 1987;  provided,  however,  that 
the  Employer  may,  in  its  absolute 
discretion,  give  the  Transtector  Option 
holder  the  exercise  notice  at  any  time 
during  the  exercise  notice  period.  If  the 
Employer  has  not  given  the  exercise 
notice  to  a  Transtector  Option  holder,  it 
is  required  pursuant  to  the  terms  of  the 
Transtector  Option  agreement  to  give 
the  exercise  notice  to  the  Transtector 
Option  holder  not  later  than  June  19. 
1987. 

11.  The  applicant  represents  that  the 
decision  of  when  to  give  the  exercise 
notice  to  Option  holders  will  be  based 
on  the  Employer's  evaluation  of  factors 
which  will  include,  but  not  be  limited  to, 
the  current  market  price  of  the  shares 
which  could  be  acquired  pursuant  to  the 
Options,  the  time  remaining  on  the 
Options  and  the  expectation  of  market 
performance  in  relation  to  the  time 
remaining  on  the  Options. 

12.  The  applicant  represents  the 
Employer  may  exercise  the  warrants  it 
has  acquired  from  Seasons  and 
Transtector  at  a  price  equal  to  120%  of 
the  initial  offering  price  for  shares  of 
stock.  This  is  represented  to  be  an 
accepted  practice  in  the  investment 
banking  industry. 

13.  The  Options  may  be  exercised  by 
the  Trustee  at  a  price  equal  to  the  price 
at  which  the  Employer  may  acquire 
shares  of  Seasons  and  Transtector 
pursuant  to  its  warrant. 

14.  No  commissions  will  be  paid  by 
the  Plans  in  connection  with  their 
acquisition  of  Seasons  and  Transtector 
shares  pursuant  to  the  Options. 

15.  The  purchase  price  under  each 
Option  is  subject  to  adjustment  if 
Seasons  or  Transtector  pays  a  dividend 
in  shares  of  its  common  stock, 
subdivides  (split)  its  outstanding  shares 
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of  common  stock,  combines  (reverse 
split)  its  outstanding  shares  of  common 
stock  or  issues  by  reclassification  of  its 
shares  of  common  stock  any  shares  or 
other  securities  of  Seasons  or 
Transtector,  or  distributes  to  holders  of 
its  common  stock  any  securities  of 
Seasons  or  Transtector  or  of  any  other 
entity.  If  any  of  the  foregoing  events 
were  to  occur,  and  in  fact  such  an  event 
has  already  occurred,  the  number  of 
shares  of  common  stock  of  Seasons  or 
Transtector  or  other  securities  which  the 
Trustee  is  entitled  to  purchase  pursuant 
to  the  Option  immediately  prior  to  the 
occurrence  of  any  of  the  foregoing 
events  shall  be  adjusted  so  that  the 
Trustee  will  be  entitled  to  receive  upon 
exercise  the  number  of  shares  of 
common  stock  or  other  securities  which 
it  would  have  owned  or  would  have 
been  entitled  to  receive  after  the 
occurrence  of  any  of  the  events 
described  above  had  the  Option  been 
exercised  immediately  prior  to  the 
happening  of  such  event,  and  the 
exercise  price  per  share  shall  be 
correspondingly  adjusted.  No 
adjustment  in  the  number  of  shares  and/ 
or  the  exercise  price  shall  take  place 
unless  such  adjustment  would  require 
an  increase  or  decrease  of  at  least  1%  in 
the  exercise  price  or  the  number  of 
shares  which  could  otherwise  be 
acquired  pursuant  to  the  Option. 
Notwithstanding  the  foregoing,  any 
adjustment  which  is  not  required 
pursuant  to  the  terms  of  the  Option 
agreements  shall  be  carried  forward  and 
taken  into  account  in  the  event  of  any 
subsequent  adjustment. 

An  adjustment  made  pursuant  to  the 
Option  agreements  shall  become 
effective  immediately  after  the  record 
date  in  the  case  of  a  stock  dividend,  or 
other  distribution,  subdivision, 
combination  or  reclassification  of  the 
shares  of  Seasons  or  Transtector.  If 
Seasons  or  Transtector  is  consoUdated 
or  merged  with  or  into  another 
corporation  or  if  all  or  substantially  ail 
of  its  assets  are  conveyed  to  another 
corporation,  each  Option  holder  will  be 
permitted  to  purchase  the  kind  and 
number  of  shares  of  stock  or  other 
securities  receivable  upon  such 
consolidation,  merger  or  conveyance 
based  on  the  number  of  shares  of 
common  stock  of  Seasons  or  Transtector 
which  could  have  been  purchased  under 
the  Option  immediately  prior  to  such 
consolidation,  merger  or  conveyance. 

16.  The  Employer,  at  any  time  prior  to 
the  exercise  of  the  Options,  may 
repurchase  the  Options  from  the  Trustee 
in  the  event  the  Employer  sells  or 
otherwise  disposes  of  its  warrants  to 
acquire  shares  of  Seasons  or  Transtector 
or  the  Employer  exercises  the  warrants 


and  sells  or  otherwise  disposes  of  all  of 
the  Seasons  or  Transtector  shares 
acquired  pursuant  to  the  warrants.  In 
the  event  the  Employer  exercises  its 
repurchase  rights  as  described  above,  it 
will  pay  each  Seasons  or  Transtector 
Option  holder  cash  in  an  amount 
determined  in  accordance  with  a 
formula  contained  in  the  Option 
agreements,  which  assures  that  the 
Plans  receive  their  proportionate  share 
of  the  proceeds  of  die  sale  or  other 
disposition  of  either  the  warrants  or  the 
shares.  The  Plan  will  bear  no  expenses 
with  respect  to  such  a  repurchase. 

17.  The  decision  of  whether  or  not  the 
Plans  will  exercise  the  Options  will  be 
made  by  the  investment  advisor(8) 
appointed  by  the  Employee  Ran 
Committee.  The  Employer  currently 
anticipates  that  the  investment  advisor 
will  be  Roger  E.  Engemann  ft 
Associates,  Inc.  [Engemann)  of 
Pasadena,  California.  Engemann  is  a 
registered  investment  advisor  under  the 
Investment  Advisors  Act  of  IMO  and  b 
not  related  to  the  Company  in  any 
respect  other  than  in  its  capacity  as 
investment  advisor  to  the  Plan.  The 
appUcant  represents  however,  that 
Engemann  may,  in  certain  cases,  chooee 
to  have  the  Employer  execute  brokerage 
transactions  on  behalf  of  its  dients.  In 
determining  whether  the  Options  should 
be  exercised.  Engemann  will  give 
appropriate  consideration  to  tboee  facts 
and  circumstances  which  Engemann 
knows  or  should  know  are  relevant  to 
the  exercise  of  the  Options  in  question. 
This  consideration  will  include,  but  will 
not  necessarily  be  limited  to,  a 
determination  that  the  exercise  of  the 
Options  is  reasonably  designed,  as  part 
of  the  portfoUo  of  the  Plans,  to  further 
the  purposes  of  the  Hans,  taking  into 
consideration  the  risk  of  loss  and  the 
opportunity  for  gain  or  other  return 
associated  with  the  exercise  of  the 
Options  and  the  effect  that  the  exercise 
of  the  Options  will  have  on  the  portfolio 
with  regard  to  diversification:  the 
liquidity  and  current  return  of  the 
portfolio  relative  to  the  anticipated  cash 
flow  requirements  of  the  Plans;  and  the 
projected  retiun  of  the  portfoho  relative 
to  the  funding  objectives  of  the  Hans. 

18.  The  appUcant  represents  that  the 
value  of  the  Options  is  less  than  .1%  of 
the  value  of  the  aggregate  assets  of  the 
Plans  as  of  November  30, 1984.  and  if 
both  Options  are  exercised  and  the 
exercise  price  equals  the  fair  market 
value  of  the  stock  purchased,  that  the 
value  of  such  stock  would  equal  to  more 
than  3.5%  of  the  value  of  the  assets  of 
the  Profit  Sharing  Plan  and  .5%  of  the 
value  of  the  assets  of  the  Security  Plan. 
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19.  In  summary,  the  applicant 
represents  that  the  criteria  of  section 
408(a)  of  the  Act  are  satisfied  in  the 
subject  transaction  because:  (a)  The 
terms  of  the  Options  granted  to  the 
Plans  are  the  same  as  those  granted  to 
all  shareholders  of  the  Employer  (b)  the 
Plans  will  be  able  to  exercise  the 
Options  at  the  same  price  at  which  the 
Employer  exercises  its  warrants;  (c)  an 
independent  fiduciary,  Engemann,  will 
decide  whether  it  is  in  the  Plans 
interests  to  exercise  the  Options;  (d)  in 
the  event  the  Employer  repurchases 
either  Option,  the  Plans  will  receive 
their  full  share  of  the  proceeds  and  bear 
no  expense  with  respect  to  such  resale; 
and  (e)  failure  to  grant  the  exemption 
will  prevent  the  Plans  from  benefiting 
from  these  dividends  issued  to  stock 
holders  of  the  Employer  or  from  the 
repurchase  of  the  Options  by  the 
Employer. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department 
telephone  (202)  523-8884.  fHiis  is  not  a 
toll-free  number.) 

Radiology  Associates,  PA.  Pension  Plan 
(the  Plan)  Located  in  Litde  Rock. 
Aikansas 

(Application  No.  D-5967] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406  (a) 
and  406(b)(1)  and  {b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
apphcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  code  shall  not  apply  to 
the  loan  by  the  Plan  of  $328,600  to 
Medical  Equipment  Leasing  Company 
(the  Partnership),  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
terms  of  the  loan  are  no  less  favorable 
to  the  Plan  than  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  third  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  with  approximately  47 
participants.  As  of  January  31, 1985,  the 
Plan  had  assets  of  approximately 
$2,531,153.  The  trustees  of  the  Plan  (the 
Trustees)  are  Drs.  David  H.  Newbem 
and  James  R.  Morrison,  each  of  whom  is 
a  partner  in  the  Partnership  and  a 
stockholder  of  the  Employer.  The 
Employer  is  an  Arkansas  professional 
association  which  provides  radiology 
services,  and  had  total  assets  of 


approximately  $2,395,591  on  January  31, 
1985.  Most  of  the  stockholders  of  the 
Employer  are  also  partners  in  the 
Partnership.  The  primary  business  of  the 
Partnership  is  purchasing  radiology 
equipment  to  be  leased  to  the  Employer. 
As  of  December  31, 1984,  the  Partnership 
had  assets  of  approximately  $3,392,853. 

2.  The  Partnership  requests  an 
exemption  to  permit  the  Plan  to  make  a 
loan  to  the  Partnership  (the  Loan)  in  the 
amount  of  $328,600.  The  proceeds  of  the 
Loan  will  be  used  to  provide  permanent 
financing  for  the  Partnership's  recent 
purchase  and  improvement  of  certain 
condominium  space,  and  land  adjacent 
thereto,  for  use  as  a  facility  for  a 
magnetic  resonance  imaging  system. 
Magnetic  resonance  imaging  uses 
magnetic  fields  to  produce  radio  waves 
which  create  an  image  similar  to  that 
obtained  by  computerized  axial 
tomography  (CAT)  scanning.  On 
November  8, 1983,  the  Partnership 
purchased  807  square  feet  of 
condominium  space  in  the  Freeway 
Medical  Towers  located  in  Little  Rock, 
Arkansas  for  $106,600  and 
approximately  2,900  usable  square  feet 
of  unimporved  real  property 
immediately  adjacent  thereto  for  the 
construction  of  an  attached  "imaging" 
unit  for  $135,000  (together,  the  Property). 
The  Property  was  purchased  from 
Southern  Medical  Realty  Associates 
Limited  Partnership  and  Medical 
Corridor  Associates  Limited 
Partnership,  which  are  unrelated  to  the 
Employer  or  the  Plan.  The  Partnership 
also  paid  $87,000  to  Keene  Corporation, 
an  unrelated  party,  for  the  installation  of 
special  radio  frequency  shielding  in  the 
"imaging"  unit.  Temporary  financing  for 
the  Property  and  shielding  was  provided 
by  First  Commercial  Bank  of  Little  Rock, 
Arkansas.  The  Partnership  also  incurred 
substantial  additional  expenses  for 
capital  improvements,  which  were 
financed  with  an  unsecured  loan  from 
First  South  Federal  Savings  &  Loan 
Association  of  Pine  Bluff,  Arkansas,  in 
the  amount  of  $625,000. 

3.  The  Loan  will  be  evidenced  by  a 
promissory  note  and  will  be  secured  by 
a  first  mortgage  on  the  Property  and  the 
improvements  made  thereon.  On  July  23, 
1984,  Mr.  George  Fox,  Jr.  of  Appraisal 
Consultants,  Inc.,  and  M.A.I,  appraiser 
who  has  no  other  relationship  to  the 
Employer  or  the  Partnership,  determined 
that  the  Property  as  improved  had  a  fair 
market  value  of  $1,107,000.  In  addition, 
the  Partnership  will  give  the  Plan  a 
second  secured  lien  on  all  the  equipment 
(the  Equipment)  currently  owned  by  the 
Partnership.  The  balance  currently 
outstanding  on  the  first  lien  on  the 
Equipment  is  approximately  $331,400. 


The  Equipment  was  appraised  by 
Valuation  Counselors  Southwestern, 
Inc.,  an  unrelated  party,  on  December 
31, 1963,  at  which  time  it  was 
determined  that  the  Equipment  had  a 
fair  market  value  of  $576,060.  At  all 
times  the  collateral  will  have  an 
unencumbered  fair  market  value  equal 
to  at  least  150%  of  the  outstanding 
balance  of  the  Loan.  If  the  value  of  the 
collateral  falls  below  150%  of  the 
outstanding  Loem  balance,  the 
Partnership  will  offer  any  additional 
collateral  that  may  be  required  to  assure 
that  the  collateralization  remains  at 
least  150%  of  the  outstanding  Loan 
balance.  The  collateral  will  be  insured 
by  a  qualified,  licensed  insurance 
company  which  the  plan  designated  as 
the  loss  payee. 

4.  The  Loan  will  be  repaid  over  a 
period  of  twenty  (20)  years  in  monthly 
installments  of  principal  and  interest. 
The  interest  rate  for  the  initial  year  of 
the  Loan  will  be  fixed  at  a  rate  equal  to 
one  percent  over  the  prime  rate 
prevailing  in  Little  Rock,  Arkansas  on 
the  date  Uie  Loan  agreement  is 
consummated.  For  each  subsequent 
year,  the  Loan  will  be  adjusted  on  the 
anniversary  of  the  Loan  agreement  and 
will  be  fixed  for  the  following  year  at 
the  Little  Rock  prime  rate  on  the 
anniversary  date  plus  one  percent. 
However,  the  interest  rate  will  never  be 
lower  than  ten  percent  per  anniun. 

5.  Union  National  Bank  of  Little  Rock, 
Arkansas,  will  serve  as  the  independent 
fiduciary  (the  Independent  Fiduciary). 
The  applicant  represents  that  the 
Employer  and  the  partners  in  the 
Partnership  have  no  banking  or  other 
relationships  with  the  Independent 
Fiduciary.  The  applicant  further 
represents  that  the  Independent 
Fiduciary's  duties  will  include 
monitoring  and  enforcing  the 
performance  of  the  Partnership's 
obligation  under  the  Loan,  determining 
the  need  for  additional  collateral  to 
ensure  that  the  total  value  of  the 
collateral  securing  the  Loan  is  equal  to 
at  least  150%  of  the  outstanding  Loan 
balance,  determining  whether  adequate 
insurance  is  being  maintained  on  the 
collateral  to  protect  the  Plan  against 
loss,  executing  and  filing  a  valid 
mortgage  in  favor  of  the  Plan,  and 
verifying  the  annual  adjustments  of  the 
interest  rate. 

6.  The  Independent  Fiduciary  has 
made  the  following  representations: 

(a)  That  it  understands  the  general 
fiduciary  duties  and  responsibilities  it 
has  agreed  to  perform  in  accordance 
with  section  404  of  the  Act; 

(b)  That  the  value  of  the  collateral  for 
the  Loan  will  be  determined  by 


Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23,  1985  /  Notices 


34217 


independent  appraisals  to  assure  that  at 
all  times  the  collateral  represents  150% 
of  the  outstanding  balance  of  the  Loan; 

(c)  That  it  will  have  the  authority  to 
monitor  the  collateral  to  assure  that  it 
remains  150%  of  the  outstanding  balance 
of  the  Loan  and  will  act  on  behalf  of  the 
Plan  to  require  additional  collateral 
should  the  existing  collateral  decrease 
in  value  below  the  150%  limit,  and  will 
take  whatever  steps  are  necessary  to 
protect  the  Plan  assets  invested  in  the 
Loan,  including  any  actions  involving 
foreclosure; 

(d)  That  the  interest  rate  on  the  Loan 
will  be  a  similar  rate  to  that  charged  by 
outside  lending  institutions  on  similar 
loans  to  similar  companies; 

(e)  That  the  Loan  fits  into  the  overall 
asset  investment  scheme  of  the  Plan  and 
that  no  Plan  assets  other  than  Uquid 
assets  will  be  sold  to  fund  the  Loan;  and 

(f)  That  it  has  determined  that  the 
Loan  is  in  the  interest  of  and  protective 
of  the  Plan  and  its  participants  and 
beneficiaries. 

7.  In  summary,  the  applicant 
represented  that  the  proposed 
transaction  meets  the  statutory  criteria 
of  section  408(a]  of  the  Act  because: 

(a)  The  Loan  will  be  adequately 
secured  at  all  times  by  a  promissory 
note  and  a  recorded  first  lien  on  the 
Property  and  a  recorded  second  lien  on 
the  Equipment  which  will  have  an 
aggregate  appraised  fair  market  value  of 
at  least  150%  of  the  outstanding  balance 
of  the  Loan; 

(b)  The  Loan  will  be  monitored  by  an 
independent  fiduciary;  and 

(c)  The  Independent  Fiduciary  has 
determined  that  the  Loan  is  in  the 
interest  of  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries. 

For  Further  Information  Contact:  Ms. 
Linda  Shore  of  the  Department, 
telephone  (202)  523-«196.  (This  is  not  a 
toll-free  number.) 

Dan-Rlc,  Inc.  Pension  Plan  (the  Pension 
Plan)  and  Dan-Ric,  Inc.  Profit  Sharing 
Plan  (the  Profit  Sharing  Plan;  Together, 
the  Plans),  Located  in  LaGrange.  Georgia 

[Application  Nos.  D-6018  &  D-6019J 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 


cash  sale  by  the  Plans  of  a  one-half 
interest  in  certain  unimproved  real 
property  (the  Property)  to  Dan-Ric.  Inc. 
(the  Employer),  the  sponsor  of  the  Plans, 
provided  that  all  terms  and  conditions  of 
such  sale  are  at  least  equivalent  to  those 
which  the  Plans  could  obtain  in  dealing 
at  arm's  length  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Pension  Plan  is  a  defined 
benefit  plan  with  two  participants  and 
total  net  assets  of  $26,640  as  of 
December  31, 1983.  The  Profit  Sharing 
Plan  is  a  defined  contribution  pension 
plan  with  two  participants  and  total  net 
assets  of  $54,616  as  of  December  31, 
1983.  The  assets  of  the  Plans  are 
consolidated  under  one  trust  for 
administrative  and  accounting  purposes. 
The  Employer  is  a  closely-held  Georgia 
corporation  engaged  in  real  estate 
brokerage,  development,  and 
construction.  The  trustee  of  both  Plans 
is  Harry  Durand  (the  Trustee),  who  is 
also  the  sole  stockholder  and  president 
of  the  Employer. 

2.  Among  the  assets  of  the  Plans  is  a 
one-half  interest  in  the  Property,  the 
remaining  one-half  interest  of  which  is 
owned  by  West  Georgia  Estates,  Inc. 
(WGE),  a  Georgia  corporation  which  is 
unrelated  to  the  Plans  and  Employer. 
The  Property  is  a  52.38  acre  parcel  of 
unimproved  land  located  in  an  area  near 
LaGrange,  Georgia  which  is  in  transition 
from  rural  farm  land  to  suburban 
residential  development.  The  Plans 
obtained  their  interest  in  the  Property 
under  the  following  circumstances: 
During  1981,  while  the  Employer  was 
engaged  in  the  development  of  certain 
real  property  which  lies  south  of  the 
Property,  the  Trustee  determined  that 
the  Property  was  attractive  as  a  long- 
term  investment  for  the  Plans,  due  to 
developments  in  the  vicinity  of  the 
Property's  location.  The  owner  of  the 
Property  at  that  time,  Harry  Borger 
(Borger).  who  is  not  related  to  the  Plans 
or  the  Employer,  was  offering  the 
Property  for  sale  but  was  not  willing  to 
partition  the  52.38  acres  or  to  sell 
divided  interests  in  the  Property.  After 
determining  that  the  Plans  had 
insufficient  cash  to  purchase  the  entire 
Property  and  that  it  would  be  imprudent 
for  the  Plans  to  invest  to  such  extent  in 
unimproved  real  property,  the  Trustee 
learned  that  WGE  was  developing  land 
nearby  and  was  interested  in  investing 
in  the  Property.  Pursuing  mutual 
interests  in  the  Property,  the  Plans  and 
WGE  purchased  the  Property  from 
Borger  on  July  9, 1981,  with  WGE 
obtaining  an  undivided  one-half  interest 
in  the  Property  and  the  Plans  obtaining 
the  remaining  undivided  one-half 
interest  in  the  Property.  For  their  one- 


half  interest  in  the  52.38  acre  Property, 
the  Plans  paid  Borger  a  purchase  price 
of  $18,333,  with  the  Pension  Plan 
contributing  $10,983  and  the  Profit 
Sharing  Plan  •ontributing  $7,350.  This 
undivided  ownership  of  one-half  of  the 
Property  is  allocated  between  the  Plans 
in  the  same  proportion  which  each  Plan 
contributed  toward  the  purchase  price. 
Accordingly,  the  Pension  Plan  is 
credited  with  ownership  of  the 
equivalent  of  15.69  acres  while  the  Profit 
Sharing  Plan  is  credited  with  ownership 
of  the  equivalent  of  10.50  acres.  After 
the  Plans'  purchase  of  their  one-half 
interest  in  the  Property,  development  of 
sites  nearby  and  changes  in  market 
conditions  caused  a  rapid  increase  in 
the  Property's  value.  With  the  Property's 
value  increasing.  WGE  desired  to 
develop  the  Property  with  the 
construction  of  single-family  residences 
in  the  $100,000  range.  Since  WGE^s  one- 
half  interest  in  the  Property  was  also 
undivided,  any  development  of  the 
Property  required  the  participation  of 
WGE  and  the  Plans.  However,  the  Plans 
did  not  have  su^cient  cash  available  to 
participate  in  the  development  of  the 
Property  as  proposed  by  WGE.  Failing 
to  obtain  the  Plans'  participation  in 
arrangements  for  the  Property's 
development  WGE  filed  a  lawsuit 
against  the  Plans  in  March  of  1984 
seeking  specific  performance  of  an 
alleged  oral  contract  between  the  Plans 
and  WGE  for  development  of  the 
Property.  Counsel  for  the  Plans 
represents  that  as  of  October  24. 1984. 
such  lawsuit  has  been  settled  in  all 
respects.  The  lawsuit  was  settled  with 
the  agreement  that  the  Property  be 
developed  with  each  party  bearing  its 
fiwn  costs.  Thus,  the  Plans  are  obligated 
generally  to  facilitate  the  development 
of  the  Property.  The  Plans'  costs  in  the 
aforementioned  suit  have  been  paid  by 
the  Employer.  The  Property  remains 
undeveloped  and  WGE  maintains  its 
desire  to  develop  the  Property.  Pursuant 
to  the  agreement  in  settlement  of  WGE"! 
lawsuit  and  in  order  for  the  Plans'  to 
benefit  from  the  substantial  increase  in 
the  value  of  the  Property  since  its 
purchase  by  the  Plans  and  WGE  the 
Trustee  proposes  that  the  Plans  sell  their 
one-half  interest  in  the  Property  to  the 
Employer,  which  is  more  suitably 
situated  financially  to  cooperate  with 
WGE  in  the  development  of  the 
Property.  Therefore,  the  Tnistee  is 
requesting  an  exemption  to  permit  the 
Employer's  purchase  of  the  Mans'  one- 
half  interest  in  the  Property  under  the 
terms  and  conditions  described  herein. 

3.  The  Property  was  appraised  on 
January  10. 1985  by  Rudolph  T.  Quillian 
(Quillian).  a  professional  real  estate 
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appraiser  with  Valuation  Services  of 
LaGrange,  Inc.  of  LaGrange,  Georgia, 
who  found  that  as  of  that  date  the 
Property  had  a  fair  market  value  of 
$445,500.  The  Employer  proposes  to  pay 
the  Plans  cash  in  an  amount  no  less  than 
$222,750,  which  is  one-half  of  the  fair 
market  value  of  the  Property  by 
Quillian's  appraisal.  In  addition,  the 
Plans  will  not  incure  any  real  estate  fees 
or  commisions  in  connection  with  the 
sale. 

4.  The  Trustee  has  appointed  Dan  C 
Newton  (Newton),  an  insurance  broker 
residing  in  Columbus,  Georgia,  as  an 
independent  fiduciary  to  represent  the 
interests  of  the  Plans  with  respect  to  the 
proposed  transaction.  Newton 
represents  that  he  is  independent  of  and 
unrelated  to  the  Employer  and  the 
Trustee  and  that  he  had  never  met  any 
of  the  individuals  concerned  in  this 
transaction  prior  to  being  approached  to 
serve  in  this  capacity.  Newton 
represents  that  his  familiarity  with  the 
fiduciary  responsibility  provisions  of  the 
Act  and  his  experience  in  real  estate 
brokerage  and  appraisal  work  qualify 
him  to  act  in  this  capacity  on  behalf  of 
the  Plans.  Newton  has  undertaken  a 
review  and  analysis  of  all  the 
surrounding  circumstances  and  the 
terms  of  the  transaction  proposed 
herein,  including  examination  of 
relevant  documents,  plats,  appraisal 
reports  and  other  pertinent 
correspondence  and  data,  an  interveiw 
of  the  Trustee,  and  an  on-site  inspection 
of  the  subject  Property  and  its  locale. 
Based  on  his  review,  Newton  has 
determined  that  the  failure  to  proceed 
with  the  proposed  transaction  at  this 
time  would  be  detrimental  to  the  Plans' 
interests.  Newton  has  determined  that 
any  postponement  of  development  of  the 
Property  could  result  in  a  lowering  of 
the  Property's  value,  due  to  potential 
market  saturation  caused  by 
developments  of  other  sites  nearby, 
while  he  has  verified  that  the  Plans 
cannot  participate  in  development  of  the 
Property  due  to  lack  of  sufficient  free 
capital.  Newton  represents  that  the 
Plans  can  best  realize  the  gain  from  the 
increased  value  of  the  Property  by  the 
proposed  sale  to  the  Employer  because 
(1)  it  will  allow  the  agreed  resolution  of 
WGE's  suit  for  specific  performance 
without  requiring  the  Plans  to  produce 
cash  which  is  not  currently  available,  (2) 
it  will  prevent  the  Plans'  expenditures 
on  advertising  costs,  sales  expenses  and 
other  costs  which  the  Plans  could  expect 
in  a  sale  transaction  with  an  unrelated 
party,  and  (3)  it  will  allow  the  Plans  to 
realize  an  inunediate  gain  made 
available  by  recent  market 
developments  and  will  prevent  any  risk 


of  loss  on  that  gain  through  delayed 
development  of  the  Property.  Newton 
will  oversee  all  aspects  of  the  proposed 
sale  transaction  to  ensure  that  it 
proceeds  under  the  terms  and  conditions 
described  herein.  Newton's  duties 
include  the  ordering  of  an  update  of 
Quillians'  appraisal  as  of  the  date  of  the 
proposed  sale,  and  the  final  purchase 
price  will  be  increased  commensurate 
with  any  increase  in  the  Property's 
value  over  Quillian's  appraisal,  but  in  no 
event  will  the  Employer  pay  the  Plans 
less  than  $222,750  for  their  one-half 
interest  in  the  Property. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a]  of 
the  Act  for  the  following  reasons:  (1) 
The  Plans  will  realize  a  substantial  gain 
on  an  asset  which  is  currently  producing 
no  income;  (2)  The  Plans  will  not  incur 
any  expenses  of  locating  a  buyer  or  any 
of  the  sales  costs  to  be  expected  in  an 
arm's-length  sale  to  an  unrelated  party; 

(3)  The  Plans  will  receive  a  purchase 
price  for  their  one-half  interest  in  the 
Property  which  reflects  the  fair  market 
value  of  the  Property  as  of  the  date  of 
the  proposed  sale  to  the  Employer  and 

(4)  "The  interests  of  the  Plans  with 
respect  to  the  proposed  transaction  are 
represented  by  an  independent 
fiduciary,  Newton,  who  has  determined 
that  the  transaction  will  be  in  the  Plans' 
best  interests  £uid  will  be  based  on  fair 
market  terms  which  are  at  least 
equivalent  to  an  arm's-length 
transaction  between  unrelated  parties. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Michigan  Valve  &  Fitting  Company 
Employees  Profit-Sharing  Plan  and  Trust 
(the  Plan)  Located  in  Detroit.  Michigan 

[Application  No.  D-fl035] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  an  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  of  a  certain 
office  building  (the  Building)  located  in 
Detroit,  Michigan  by  the  Plan  to 
Michigan  Valve  &  Fitting  Company  (the 
Plan  Sponsor),  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 


Plan  receives  not  less  than  the 
appraised  fair  market  value  for  the 
Building  as  of  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  10  participants  and  assets  of 
$843,246  as  of  August  31, 1984.  The 
trustee  of  the  Plan  (the  Trustee)  is 
Manufacturers  National  Bank  of  Detroit 

2.  The  Building  is  located  at  17236 
East  Warren  Avenue,  in  Detroit, 
Michigan.  The  Plan  acquired  the 
Building  fi-om  Bemice  ].  Van  Ostaeyen 
in  June  of  1969  for  $31,500  and  has 
leased  it  to  the  Plan  Sponsor  since  that 
time.  The  current  rent  is  $600  per  months 
on  a  net,  net  basis,  with  the  Plan 
Sponsor  paying  the  property  taxes, 
insurance,  water  and  maintenance 
expenses.  An  appraisal  of  the  fair 
market  rental  value  of  the  Building  was 
conducted  on  April  3, 1985  by  Edward 
Henkel,  M.A.I...  S.R.P.A.,  A.S.A.,  a  party 
independent  of  the  Plan  Sponsor.  Mr. 
Henkel  represents  that  the  net  rental  is 
equal  to  a  gross  rent  of  $800  per  month. 
He  appraised  the  gross  fair  market 
rental  value  of  the  Building  as  $665  per 
month,  and  concluded  that  the  Plan  is 
receiving  more  than  fair  market  rent  for 
the  Building.  Mr.  Henkel  appraised  the 
fair  market  value  of  the  Property  as 
$30,000  as  of  January  1, 1985. 

3.  The  applicant  represents  that  it  was 
unaware  that  the  lease  of  the  Building 
was  a  prohibited  transaction  until  an 
audit  of  the  Plan  was  done  by  the 
Internal  Revenue  Service  in  November 
of  1984.  The  applicant  also  represents 
that  the  lease  of  the  Building  was 
exempted  from  the  prohibited 
transaction  rules  until  July  1, 1984  by 
reason  of  sectoin  414(c)(2)  of  the  Act.' 
The  applicant  has  paid  the  apphcable 
excise  tax  for  the  period  of  July  1, 1984 . 
to  August  31. 1984  (the  end  of  its  last  tax 
year),  and  represents  that  it  will  pay  the 
excise  tax  for  a  period  commencing 
September  1, 1984  to  the  date  of  a  grant 
of  this  proposed  exemption  within  60 
days  of  the  date  of  such  a  grant. 

4.  The  applicant  proposes  to  purchase 
the  Building  for  the  price  the  Plan 
originally  paid  for  it,  $31,500,  in  cash. 
This  amount  is  $1,500  above  its  curent 
fair  market  value.  The  applicant 
represents  that  the  Pfan  has  borne  no 
costs  with  respect  to  holding  the 
Building;  the  Plan  Sponsor  has  paid  the 
taxes,  insurance,  water,  and 
maintenance  on  the  Building.  The  Plan 


*  The  Department  expreaset  no  opinion  herein  ai 

to  whether  the  lease  of  the  Building  by  the  Plan 
satisfied  the  conditiona  of  section  414(c](2]  of  the 
Act 
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will  bear  no  costs  with  respect  to  the 
transaction. 

5.  The  Trustee  represents  that  it  is 
extremely  doubtful  that  the  Plan  could 
receive  the  same  rent  for  the  Building  in 
any  future  leases  with  the  Plan  Sponsor 
or  a  third  party.  In  additioif  the  real 
estate  market  in  the  area  of  the  Building 
is  very  poor,  and  while  most  local  real 
estate  markets  have  shown  increased 
property  values  recently,  the  property  in 
the  Building's  area  has  continued  to  fall 
in  value,  including  the  Building.  The 
apparent  high  rate  of  return  the  Plan  is 
receiving  is  therefore  offset  by  the  loss 
of  value  in  the  underlying  asset.  The 
Trustee  also  represents  that  the  Building 
is  an  inflexible  investment  that  limits  its 
ability  to  respond  to  changing  economic 
and  financial  conditions. 

6.  The  applicant  represents  the 
proceeds  of  the  sale  will  be  invested  in 
the  Trustee's  equity  and  fixed  income 
portfolios,  which  will  diversify  the 
investments  of  the  Han. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (a)  The  sale 
will  be  a  one-time  transaction  for  cash; 
(b)  the  Plan  will  receive  the  price  it  paid 
for  the  Building,  which  is  greater  than  its 
current  fair  market  value;  (c)  the  Plan 
Sponsor  will  pay  all  applicable  excise 
taxes  with  respect  to  the  leasing  of  the 
Building  beyond  July  1, 1984;  and  (d)  the 
Plan  will  not  incur  any  expenses  with 
respect  to  the  sale  of  the  Building. 

For  Further  information  Contact:  Mr. 
David  Lurie  of  the  Department, 
telephone  [202]  523-8884.  (This  is  not  a 
toll-free  number.) 

The  Colorado  National  Bank  of  Denver 
(the  Bank)  Located  in  Denver,  Colorado 

(Application  No.  D-6059| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  sale  on  December  23, 1983  of  certain 
securities  by  the  Amax  Inc.  Commingled 
Fund  (the  Fund),  for  which  the  Bank  was 
a  fiduciary,  to  three  of  the  Bank's 
collective  investment  accounts, 
provided  that  the  sales  price  for  each 
security  was  the  fair  market  value  of 
such  security  on  the  date  of  the  sale. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exeoaption  will 
be  eff^ective  December  23. 1983. 


Summary  of  Facts  and  Representations 

1.  The  Fund  is  a  master  trust 
arrangement  which  serves  as  a  funding 
medium  for  twenty  separate  plans  of 
Amax,  Inc.  (Amax),  the  sponsoring 
employer.  All  participating  plans 
maintain  a  beneficial  interest  in  all 
assets  of  the  Fund.  There  are 
approximately  4.000  participants  in  the 
plans  that  participate  in  the  Fund.  As  of 
December  31, 1983.  the  Fund  has  total 
assets  of  $408,119,959. 

2.  The  United  States  Trust  Company 
of  New  York  (U.S.  Trust)  acted  as 
trustee  of  the  Fund  and  the  Bank  acted 
as  one  of  the  investment  managers. 
There  is  no  affiliation  between  U.S. 
Trust  and  the  Bank.  The  Bank  also  acted 
as  a  fiduciary  for  three  collective 
investment  accounts,  namely  the 
Common  Stock  Fund,  the  Pooled  Equity 
Fund,  and  the  Pooled  Self-Employed 
Equity  Fund  (the  Accounts).  The 
applicant  states  that  two  of  the  three 
Accounts,  the  Pooled  Equity  Fund  and 
the  Pooled  Self-Employed  Equity  Fund, 
contain  funds  from  employee  benefit 
plans.  The  applicant  states  further  that 
no  portion  of  the  Fund  was  invested  in 
the  Accounts  and  there  was  no  party  in 
interest  relationship  between  the 
Accounts  and  the  Fund.  The  value  of  the 
Fund  which  the  Bank  managed  was 
$19,514,000  and  the  value  of  the 
Accounts  was  $82,920,000  at  the  time  of 
the  transaction. 

3.  On  December  23. 1983.  Amax 
directed  the  Bank  to  Hquidate  all  assets 
of  the  Fund's  portfolio  which  the  Bank 
managed.  The  proceeds  of  the 
liquidation  were  needed  to  purchase 
annuities  for  the  Amax  Inc.  Salaried 
Retirement  Plan,  which  was  terminating. 
In  addition,  the  Bank  and  certain  other 
investment  managers  were  terminated 
as  investment  managers  for  the  Fund  in 
1983.  The  Bank  sold  some  of  the  Fund's 
assets,  namely  publicly  traded  conunon 
stocks  in  .Niorstar,  Great  Lakes 
International  and  Cooper  Tire  and 
Rubber  (collectively,  the  Secimties), 
directly  to  the  Accounts  (the 
Transaction).  The  Banks  liquidated 
97.9%  of  the  assets  of  the  Fund  which  it 
managed  throu^  traditional  brokerage 
executions  on  the  open  market.  Only 
2.1%  of  the  Fund's  assets  managed  by 
the  Bank  were  involved  in  the 
Transaction. 

4.  The  apphcant  states  that  the  price 
of  the  Securities  was  determined  by 
averaging  the  high  and  low  for  the 
trades  on  the  date  of  sale,  December  23, 
1983.  at  the  dose  of  the  market.  The 
total  amount  paid  for  the  Securities  was 
$418v700,  which  represented 


approximately  2.1%  of  the  value  of  the 
Fund  which  the  Bank  managed  and  .5% 
of  the  value  of  the  Accounts.  Further,  the 
Bank  managed  only  4.78%  of  the  entire 
Fund  and  the  value  of  the  Securities 
represented  approximately  .1%  of  the 
entire  Fund.  "The  applicant  states  that  no 
brokerage  commissions  were  charged  on 
the  Transaction. 

5.  The  applicant  represents  that  VS. 
Trust,  as  trustee  of  the  Fund,  was 
consulted  prior  to  settlement  and 
detennined  that  the  sales  price  for  the 
Transaction  should  be  the  market  price 
for  the  Securities  on  December  23. 1983 
as  indicated  by  the  average  of  the  high 
and  low  for  the  trades  biased  upon 
published  quotations  for  that  date.  Both 
the  applicant  and  U.S.  Trust  represent 
that  they  were  unaware  at  the  time  of 
the  Transaction  that  the  Transaction 
was  a  violation  of  the  Act 

6.  The  applicant  represents  that  the 
Trust  Committee  of  the  Bank  in  its  usual 
course  of  business  had  recommended 
the  purchase  of  the  Securities  for  the 
Accotints  as  well  as  for  individually 
managed  portfoUos  and  had  purchased 
the  Securities  actively  for  the  Accoimts 
prior  to  the  Transaction.  The  Bank 
represents  that  it  determined,  as  a 
fiduciary  for  the  Accounts,  that  it  was 
appropriate  to  buy  the  Securities  on 
December  23, 1983  from  the  Fund  on 
behalf  of  the  Accounts  at  a  purchase 
price  which  was  the  quoted  market  price 
for  the  Securities  on  such  date  at  an 
average  between  the  high  and  low  for 
the  trades  based  upon  published 
quotations.  The  Bank  represents  further 
that  the  Transaction  was  in  the  best 
interest  of  the  participants  of  both  the  " 
Fund  and  of  the  Accounts  since  the 
price  was  determined  by  the  market  but 
the  market  itself  was  not  impacted  and 
brokerage  commissions  were  avoided. 

7.  In  summary,  the  applicant 
represents  that  the  Transaction  satisfied 
the  statutory  criteria  of  section  406(8)  of 
the  Act  because:  (a)  The  Transaction 
was  a  one-time  cash  transaction:  (b)  the 
price  set  for  the  Seciuities  represented 
their  fair  market  value  on  the  date  of 
sale  as  evidenced  by  published 
quotations;  (c)  no  brokerage 
commissions  were  (^ar^ged  uprai  the 
sale  or  purchase;  and  (d)  the  Bank 
determined  that  it  was  in  the  best 
interest  of  the  Accounts  to  purchase  the 
Securities  and  U.S.  Trust  approved  of 
the  Transaction  on  behalf  of  the  Fund. 

For  Information  Contact  Mr.  EJ. 
Williams  of  the  Department  telepbooc 
(202)  523-8195.  (This  is  not  a  toll-free 
number.) 
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Harden,  Napheys,  Schmidt  ft  Mass,  P.C 
Restated  ProRt  Sharing  Plan  (the  Plan) 

(Application  No.  D-6164| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption,  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  proposed  cash  sale 
by  the  Plan  of  a  certain  parcel  of  real 
property  (the  Property)  to  the  United 
Barik  of  Fort  Collins  (the  Bank),  a  party 
in  interest  with  respect  to  the  plan, 
provided  that  the  price  paid  is  not  less 
than  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  seven  participants  and  total 
assets  of  $372,894.20  as  of  May  10, 1985. 
The  Plan  is  sponsored  by  the  Harden, 
Schmidt  &  Hass,  P.C.  (the  Employer),  a 
Colorado  professional  corporation 
engaged  in  the  practice  of  law  in  Fort 
Collins,  Colorado.  The  Bank  is  the 
trustee  of  the  Plan  with  limited 
discretionary  authority  over  plan 
investments.  The  applicant  represents 
that  the  Employer  and  the  Plan's 
Advisory  Committee  are  the  decision- 
makers with  regard  to  most  plan 
investments,  including  the  proposed 
transaction  for  which  an  exemption  is 
requested. 

2.  The  Property  is  a  parcel  of  three 
lots  and  three  frame  houses  located  at 
1343. 1345,  and  1349  South  College 
Avenue,  Fort  Collins,  Larimer  County, 
Colorado.  The  applicant  states  that  the 
Employer  and  Advisory  Committee 
directed  the  Bank  to  acquire  each  of  the 
three  lots.  The  Property  was  purchased 
on  April  1, 1977  for  $35,000,  $42,000,  and 
$37,500,  respectively. 

3.  The  applicant  represents  that  the 
Plan  desires  to  sell  the  Property  to  the 
Bank  for  the  sum  of  $218,190.  The  Bank 
owns  some  real  estate  abutting  two 
sides  of  the  Property.  The  applicant 
states  that  the  Bank  is  offering  to  - 
purchase  the  Property  at  an  above- 
market  price  in  order  to  enhance  the 
saleability  of  its  adjoining  real  estate. 
The  contract  of  sale  and  purchase 
requires  the  Bank  to  pay  the  entire 
purchase  price  in  cash  at  closing.  The 
Property  is  occupied  by  three  old  houses 
which,  the  applicant  states,  are 


expensive  to  maintain  and  difTicuIt  to 
rent.  The  applicant  concludes  that  the 
Plan  will  achieve  greater  returns  by 
selling  the  Property  and  using  the 
proceeds  in  other  investments  offering  a 
higher  rate  of  return. 

4.  The  applicant  represents  that  the 
Bank  acquired  the  real  estate  adjoining 
the  Property  on  August  23, 1984  through 
an  exchange  of  seven  foreclosure 
properties  which  were  difficult  to 
manage.  The  exchange  was  precipitated 
by  Mr.  Harold  H.  Miller,  a  long-time 
client  of  the  Bank  who  had  an  interest  in 
all  seven  parcels  the  Bank  was  holding. 
The  applicant  states  taht  the  Bank 
proceeded  with  the  exchange  in  order  to 
acquire  one  large  parcel  which  was  less 
expensive  to  manage  and  more 
marketable.  The  applicant  states  further 
that  the  Bank  contemplated  using  the 
real  estate  to  construct  a  drive/up 
facility  for  the  Bank. 

5.  The  Property  was  appraised  on  June 
3. 1985  by  Donald  J.  Shannon.  M.A.I..  an 
independent  real  estate  appraiser  in  Fort 
Collins,  as  having  a  fair  market  value  of 
$200,000.  The  appraisal  makes  particular 
reference  to  the  potential  special  value 
of  the  Property  to  the  Bank  since  it  owns 
the  adjoining  real  estate. 

6.  The  applicant  states  that  the  Plan 
will  not  be  responsible  for  any 
commissions  or  other  charges  in 
connection  with  the  sale  or  purchase. 

7.  The  applicant  represents  that  the 
contract  for  the  sale  and  purchase  of  the 
Property  was  the  result  of  arm's  length 
negotiations  between  the  Employer, 
acting  on -behalf  of  the  Plan  as  seller, 
and  the  Bank,  as  purchaser.  All  of  the 
terms  of  the  proposed  sale  including  the 
price  were  negotiated  between  the 
Employer  and  the  Advisory  Committee 
on  behalf  of  the  Plan  and  the  Bank  as 
purchaser.  The  applicant  states  that  the 
Bank,  as  trustee,  did  not  in  fact 
participate  in  the  negotiations  leading 
up  to  the  execution  of  the  contract  of 
sale  and  did  not  exercise  any  discretion 
with  respect  to  this  sale.  The  applicant 
represents  further  that  the  Bank,  as  the 
plan  trustee,  did  not  render  advice  to  the 
Employer  or  the  Advisory  Committee 
regarding  this  sale,  and  that  the 
Employer  and  the  Advisory  Conunittee 
made  the  decision  to  sell  the  Property 
according  to  the  terms  of  the  subject 
contract. 

8.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
because:  (a)  The  transaction  will  be  a 
one-time  transaction  for  cash;  (b)  the 
Plan  will  receive  an  amount  equal  to  or 
greater  than  the  fair  market  value  for  the 
Property  as  determined  by  an 
independent  qualified  appraiser;  (c)  the 
Plan  will  not  be  required  to  pay  any  real 


estate  fees  or  commissions  in 
cormection  with  the  sale;  and  (d)  the 
transaction  will  allow  the  Plan  to  divest 
itself  of  the  Property  and  acquire 
investment  yielding  a  higher  rate  of 
return. 

For  Further*Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8195.  (This  is  not  a 
toll-free  number.) 

Gerald  G.  Olson.  M.D..  Profit  Sharing 
Plan  and  Money  Purchase  Pension  Plan 
(Collectively,  the  Plans)  Located  in 
Redwood  City,  California 

(Application  No.  D-6221] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plans  of  certain  real  property 
(the  Property)  to  Gerald  G.  Olson,  M.D. 
(Dr.  Olson),  a  party  in  interest  with 
respect  to  the  Plans,  for  cash  in  the 
amount  of  $150,000,  provided  that  such 
amount  is  not  less  than  the  fair  market 
value  of  the  Property  on  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  comprised  by  a  profit 
sharing  plan  and  a  money  piu-chase 
pension  plan,  each  of  which  had  three 
participants  on  September  30, 1984.  The 
assets  of  the  Plans  are  commingled  for 
investment  purposes.  On  September  30. 
1984,  the  Plans  had  assets,  in  the 
aggregate,  of  approximately  $364,182.  E)r. 
Olson  is  the  trustee  and  administrator  of 
the  Plans  and  is  solely  responsible  for 
investment  decisions  regarding  the 
assets  of  the  Plans. 

2.  The  Property  consists  of 
approximately  10.3  acres  of  unimproved 
land  with  water  service  in  the  upper 
Carmel  Valley  of  California  and  is 
accessed  by  a  paved  private  road.  The 
Property  is  not  adjacent  to  any  property 
owned  by  parties  in  interest  with 
respect  to  the  Plans.  The  Plans 
purchased  the  Property  in  January.  1981, 
from  an  unrelated  party  for  cash  in  the 
amount  of  $125,000.  The  applicant  states 
that  the  Plans  purchased  the  Property 
with  the  expectation  of  substantial 
appreciation  in  its  value. 

3.  The  Property  was  appraised  as  of 
June  14, 1985  by  Haskell  Berry,  Jr.. 
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M.A.I.,  an  appraiser  with  Urban 
Property  Research  Company.  Monterey. 
California.  Mr.  Berry,  who  is 
independent  of  Dr.  Olson,  stated  that  the 
fair  market  value  of  the  Property  on  the 
date  was  $150,000.  Mr.  Berry  stated  also 
that  the  highest  and  best  use  of  the 
Property  is  for  a  single  family  dwelling. 

4.  Since  its  purchase,  the  Property  has 
been  vacant  and  has  not  been  used  in 
any  way.  or  produced  any  income  for 
the  Plans.  The  Plans  have  incurred 
expenses  with  respect  to  the  Property  of 
approximately  $1,300  for  each  year  of 
ownership,  in  addition  to  a  one-time 
payment  of  $1,283  for  water  service.  Dr. 
Olson  states  that  it  would  be  in  the  best 
interest  of  the  Plans  to  dispose  of  the 
Property  because  it  constitutes  over  40% 
of  the  Plans'  portfolio,  resulting  in 
insufl'icient  liquidity,  and  because  it  has 
appreciated  at  a  rate  of  only  4.7%  per  . 
annum. 

5.  Dr.  Olson  proposes  to  purchase  the 
Property  from  the  Plans  for  cash  in  the 
amount  of  $150,000.  An  updated 
appraisal  of  the  Property  by  a  qualified, 
independent  appraiser  may  be  made 
prior  to  the  Plans'  sale  of  the  Property. 
However,  the  purchase  price  will  not  be 
less  than  $150,000  in  any  event.  If  a 
subsequent  appraisal  shows  a  higher 
fair  market  value  for  the  Property,  Dr. 
Olson  will  pay  the  higher  amoimt.  No 
fees  or  commissions  will  be  paid  by  the 
Plans  with  respect  to  the  sale. 

e.  Dr.  Olson  represents  that  the 
proposed  sale  is  protective  of  and  in  the 
best  interest  of  the  Plans  and  their 
participants  and  beneficiaries  because 
the  purchase  price  was  determined  by  a 
qualiHed  and  independent  M.A.I. 
appraiser;  because  the  Plans  will 
substantially  increase  their  hquidity  by 
disposing  of  an  illiquid  investment 
constituting  over  40%  of  their  proceeds 
of  the  sale  in  more  profitable  and  liquid 
investments:  and  because  the  Plans  will 
not  have  to  pay  any  sales  commissions 
or  fees  with  respect  to  the  sale. 

7.  In  sununary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(a)  The  sale  will  be  a  one-time 
transaction  for  cash; 

(b)  The  sale  will  increase  the  Plans' 
liquidity; 

(c)  The  sale  price  was  determined  by 
a  qualified  and  independent  MA.I. 
appraiser;  and 

(d)  No  fees  or  commissions  will  be 
paid  by  the  Plans  with  respect  to  the 
sale. 

For  Further  Information  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  523-8882.  (This  is  not  a 
toll-free  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
4G8(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(aj(l)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  D.C.,  this  20th  day 
of  Axigiist.  1985. 

Robert  |.  Doyle, 

Deputy  Assistant  Administrator  for 
Regulations  and  Interpretations,  Office  of 
Pension  and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor. 
(FR  Doc.  65-20251  Filed  8-22-85:  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AQENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

date:  Comments  on  this  information 
collection  must  be  submitted  30  days 
from  the  date  of  this  notice. 

ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20506, 
202/786-0233  or  Mr.  Joseph  Lackey. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building  726  Jackson 
Place  NW.,  Room  3208,  Washington. 
D.C.  20503.  202/395-7316. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities. 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20506,  202/786-0233 
fi'om  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPLEMENTARY  INFORMATKNC  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form,  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  fon  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Extension 

Tide:  Classification  of  the  Amount  of 

Request  for  Payment  on  Letter  of 

Credit 
Form  Number  OMB  3136-0056 
Frequency  of  Collection:  On  Occasion 
Respondents:  State  and  Local 

Governments,  Non-Profit  Institutions 
Use:  To  Request  Payment  Through 

Letter  of  Credit  (LOC-TFCS) 
Estimated  Number  of  Respondents:  61 
Estimated  Hours  for  Respondents  to 

Provide  Information:  229 
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Title:  Process  of  application.  Evaluation. 
Award  and  Report  of  NEH 
Fellowships  for  Independent  Study 
and  Research  and  Fellowships  for 
College  Teachers  Programs. 

Form  Number:  OMB  3136-0083 

Frequency  of  Collection:  Collections 
occur  once  yearly,  according  to 
individual  program  application 
deadlines 

Respondents:  Academic  scholars- 
teachers  and  independent  scholars 

Use:  Application,  evaluation,  and  award 
process  for  individuals  in  the 
Fellowships  for  Independent  Study 
and  Research  and  Fellowships  for 
College  Teachers  program 

Estimated  Number  of  Respondents: 
15.530 

Estimated  Hours  for  Respondents  to 
Provide  Information:  1.5 

Susan  Melts, 

Acting  Director  of  Administration. 

(FR  Doc  85-20195  Filed  S-22-«5:  a-45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirefnents:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACnOM:  NoUce  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new.  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  11— Criteria  and 
Procedures  for  Determining  Eligibility 
for  Access  to  or  Control  Over  Special 
Nuclear  Material. 

3.  The  form  number  if  applicable. 
NRC  Form  1 — Personnel  Security 

Questionnaire 
.  NRC  Form  237 — Request  for  Access 
Authorization 

4.  How  often  the  collection  is 
required:  New  applications  may  be 
submitted  at  any  time.  Renewal 
applications  must  be  submitted  every 
five  years. 

5.  Who  will  be  required  or  asked  to 
report:  Employees  (including  apphcants 
for  employment),  contractors,  and 
consultants  of  NRC  licensees  and 
contractors  whose  activities  involve 


dealing  with  special  nuclear  material  at 
either  fixed  sites  or  in  transportation 
activities. 

6.  An  estimate  of  the  number  of 
responses: 

NRC  Form  1—525 
NRC  Form  237—6 
10  CFR  Section  11.16—5 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request: 

NRC  Form  1—788 
NRC  Form  237—1 
10  CFR  Section  11.16—1 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L  96-511  applies;  Not 
applicable. 

9.  Abstract:  This  amendment  to  10 
CFR  Part  11  would  allow  conversion  of 
current  comparable  personnel  security 
clearance  information  from  another 
Federal  agency  for  use  in  NRC's  special 
nuclear  material  access  authorization 
program  without  reinvestigation  and 
with  a  reduced  administrative  burden. 
The  amendment  would  also  permit  use 
of  some  of  the  Department  of  Energy 
(DOE)  documentation  for  individuals 
subject  to  comparable  DOE  programs. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Pubhc  Document  Room.  1717  H 
Street  NW..  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Jefferson 
B.  Hill,  (202)  395-7340. 

The  NRC  Clearance  Officer  is  R. 
Stephen  Scott,  (301)  492-8585. 

Dated  at  Bethesda.  Maryland,  this  13th  day 
of  August  1985. 

For  the  Nuclear  Regulatory  Commissioa. 
Patricia  G.  Nony. 
Director,  Office  of  Adminiatratioa. 
[FR  Doc.  85-20256  Filed  8-22-85:  a45  am] 

BHJiNaCOOE  7M0-SV-M 


[NUREG/CR-2815] 

Draft  ProbabiUatic  Safety  Analysia 
Procedurea  Guide;  Ava)lat>Uity  and 
Inquiry 

AOCNCV:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability  of  the 
draft  probabilistic  safety  analysis 
procedures  guide  (NUREG/CR-2815)  for 
public  comments. 

summary:  The  Nuclear  Regulatory 
Commission  has  issued  for  public 
comments  a  draft  of  the  Probabilistic 
Safety  Analysis  Procedures  Guide 
(NUREG/CR-2815).  The  NUREG's  intent 
is  to  provide  guidance  to  the 
performance  of  probabilistic  safety 
analysis  studies  which  involve 


probabilistic  predictive  models  that  can 
be  used,  extended,and  modified  and 
reused  by  the  utilities  and  by  NRC  to 
sharpen  the  focus  of  inquiries  into  a 
range  of  issues  affecting  reactor  safety. 

The  procedures  guide  has  two 
volumes.  The  first  volume  describes  the 
evaluation  of  core-damage  frequency 
resulting  from  accident  initiators 
internal  to  the  plant  (i.e.,  intrinsic  to 
plant  operations)  and  fivm  loss  of  offsite 
electric  power.  The  scope  includes 
human  reliability  analysis,  treatment  of 
common  cause  failures  and  systems 
interactions,  determination  of  the 
importance  of  various  accident 
scenarios,  and  an  exphcit  treatment  and 
display  of  uncertainties  for  key  accident 
sequences.  The  second  volume  of  the 
procedures  guide  deals  with  estimation 
of  core-damage  frequency  associated 
with  the  so-called  external  events, 
which  include  earthquakes,  fires.  Hoods, 
and  high  wind. 

NUREG/CR-2815  provides  the 
structure  of  a  probabilistic  safety  study 
to  be  performed,  and  indicates  the  level 
as  well  as  the  products  of  the  study  that 
would  be  valuable  in  regulatory  decision 
making.  Due  to  the  relative  maturity  of 
techniques  used  for  internal  events, 
procedures  in  volume  one  are  treated 
only  to  the  extent  necessary  to  indicate 
the  range  of  methods  which  are 
acceptable;  ample  references  are  given 
to  alternative  methodologies  which  may 
be  utilized  in  performance  of  the  study. 
In  the  case  of  external  event  methods, 
which  are  less  mature  compared  to 
internal  events,  more  specific  and 
explicit  guidance  is  provided. 

The  enclosed  draft  NUREG  was 
developed  by  the  Reliability  and  Risk 
Assessment  Branch  (RRAB)  of  DST, 
with  technical  support  from  Brookhaven 
National  Laboratory  and  its  consultants. 
This  draft  was  preceded  by  the  January 
1984  issue  of  the  NUREG  which  did  not 
include  the  treatment  of  external  events 
and  did  not  reflect  the  1983-1985 
advancements  in  the  state-of-the-art  in 
internal  events  probabilistic  analyses. 

Public  comments  are  being  solicited 
on  the  draft  guide  and  should  be  sent  to 
Adel  El-Bassioni,  Reliability  and  Risk 
Assessment  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555  no  later  than  45  days 
following  the  date  of  issuance  of  this 
notice. 

Copies  of  the  NUREG/CR-2815  are 
available  for  inspection,  and  copying  for 
a  fee,  in  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  D.C.  20555.  For  further 
information  contact  Adel  EI-Bassioni, 
Reliability  and  Risk  Assessment  Branch, 
U.S.  Nuclear  Regulatory  Commission, 


Washington.  D.C.  20555.  Telephone  (301) 
492-7646. 

Dated  at  Bethesda.  Maryland  this  leth  day 
of  August,  1985. 
Athok  Thadani,  Chief. 
Reliability  and  Risk  Assessment  Bmocfi, 
Division  of  Safety  Technology,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  85-20258  Filed  8-22-85;  8:45  am] 

niXlNa  CODE  7«M-«1-M 


Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island 
Unit  2;  Meeting 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island 
Unit  2  (TMI-2)  will  be  meeting  on 
September  11. 1985  from  6:00  PM  to  9:00 
PM  at  the  Environmental  Matters 
Committee  Room,  Room  160,  House 
Office  Building,  College  Avenue. 
Annapolis,  Maryland  21401.  The  meeting 
will  be  open  to  the  public. 

At  this  meeting  the  Panel  will  receive 
a  status  report  on  the  progress  of  the 
cleanup  from  General  Public  Utilities 
Nuclear  Corporation.  The  Panel  will  also 
receive  presentations  by  the  various 
State  and  Federal  agencies  involved  in 
the  cleanup  effort.  The  licensee  will 
brief  the  Panel  on  the  status  of  the 
processed  water  that  resulted  from  the 
1979  accident.  Members  of  the  public 
wil|  be  given  the  opportunity  to  address 
the  Panel. 

Further  information  on  the  meeting 
may  be  obtained  from  Dr.  Michael  T. 
Masnik,  Three  Mile  Island  Program 
Office,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
telephone  301/492-7466. 

Dated:  August  19, 1985. 
John  C  Hoyla, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  85-20257  Filed  8-22-85;  8:45  am] 

MUJNO  COOC  7SM-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rl«  No.  22-13935] 

Application  and  Opportunity  for 
Hearing;  American  Express  Credit 
Corporation 

August  19, 1985. 

Notice  is  hereby  given  that  American 
Express  Credit  Corporation  has  filed  an 
application  under  clause  (ii]  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  by  the 
Commission  that  the  trusteeship  of 
Manufacturers  Hanover  Trust  Company 
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("MHTC")  under  an  indenture  which 
was  qualified  and  an  offering  thereunder 
and  an  indenture  which  was  not 
qualified  uiider  the  Act  are  not  so  likely 
to  involve  a  material  conflict  of  interest 
as  to  make  it  necessary  in  the  public 
interst  or  for  the  protection  of  investors 
to  disqualify  MHTC  from  acting  as 
trustee  under  either  or  the  two 
indentures. 

Section  310(b)  of  the  Act  provides,  in 
part,  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  defined 
in  the  section,  it  shall  within  ninety  days 
after  ascertaining  that  it  has  such 
conflicting  interest  either  eliminate  such 
conflicting  interest  or  resign.  Subsection 
(1)  of  this  section  provides,  with  certain 
exceptions,  that  a  trustee  is  deemed  to 
have  a  conflicting  interest  if  it  is  acting 
as  trustee  under  another  indenture 
under  which  any  other  securities  of  the 
same  obligor  are  outstanding.  However, 
pursuant  to  clause  (ii)  of  subsection  (1). 
there  may  be  excluded  from  the 
operation  of  this  provision  another 
indenture  or  indentures  under  which 
other  securities  of  such  obligor  are 
outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving  on 
application  to  the  Commission,  and  after 
opportunity  for  a  hearing  thereon,  that 
trusteeship  under  the  qualified  indenture 
and  such  other  indenture  is  not  so  likely 
to  involve  a  material  conflict  of  interest 
as  to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  such  trustee  from  acting  as 
trustee  under  any  of  such  indentures. 

The  Applicant  alleges  that: 

1.  On  December  15, 1984.  American 
Express  Credit  Corporation  (the  "Applicant") 
filed  a  registration  statement  (Registration 
No.  2-94851).  covering  up  to  $goaOOO.OOO 
principal  amount  of  Securities. 

2.  Applicant  and  Security  Pacific  National 
Bank  entered  into  an  indenture,  dated  as  of 
December  15, 1984,  as  supplemented  by  the 
First  Supplemental  Indenture  dated  as  of 
April  1, 1985  (the  Indenture  and  the  First 
Supplemental  Indenture  hereinafter  referred 
to  as  the  "Previous  Indenture"),  authorizing 
the  amount  of  debentures,  notes  or  other 
evidences  of  indebtedness  (the  "Securities"), 
as  authorized  from  time  to  time  by  one  or 
more  resolutions  of  the  Board  of  Directors  of 
the  Applicant. 

3.  The  Applicant  and  MHTC  entered  into  a 
Second  Supplemental  Indenture,  dated  as  of 
April  15, 1985,  to  the  Indenture,  which 
enables  MHTC  to  act  as  Trustee  for  a  series 
of  Securities  as  designated  by  a  company 
order  of  the  Applicant,  from  time  to  time  (the 
"MHTC  Indenture")  (the  Previous  Indenture 
and  the  MHTC  Indenture  hereinafter 
sometimes  collectively  referred  to  as  the 
"Shelf  Indenture"). 

4.  The  Company  has  issued  $100,000,000 
aggregate  principal  amount  of  11  Vt%  Senior 
Notes  due  March  15, 1988  under  the  Previous 


Indenture  for  which  Security  Pacific  National 
Bank  is  the  Trustee;  the  Applicant  is  not  in 
default  under  the  Shelf  Indenture. 

5.  Applicant  and  MHTC  entered  into  an 
Indenture,  dated  as  of  May  15, 1985.  (the 
"May  Indenture")  pursuant  to  which 
$100,000,000  in  aggregate  principal  amount  of 
10%%  Senior  Notes  due  1990  were  issued  (the 
"EuroNotes").  Inasmuch  as  the  EuroNotes 
were  o^ered  and  sold  outside  the  United 
States,  its  territories  and  possessions  to 
persons  who  are  not  nationals  or  residents 
thereof,  the  EuroNotes  were  not  registered 
under  the  Securities  Act  of  1933  and  the  May 
Indenture  was  not  qualified  under  the  Act. 

6.  The  Applicant,  pursuant  to  Registration 
No.  2-94851,  issued  on  )une  10, 1985, 
$100,000,000  in  aggregate  principal  amount  of 
10^*%  Senior  Notes  due  June  15, 1985  (the 
"Notes"). 

7.  The  Notes  were  issued  pursuant  to  the 
Shelf  Indenture  and  the  Applicant  appointed 
to  appoint  MHTC,  by  resolution  of  the  Board 
of  Directors,  as  indenture  trustee  for  the 
Notes  under  the  MHTC  Indenture. 

8.  The  Shelf  Indenture  and  the  May 
Indenture  are  both  wholly  unsecured.  The 
notes  and  the  EuroNotes  are  senior  debt  and 
will  be  of  equal  rank.  Accordingly,  in  the 
opinion  of  the  Applicant,  the  trusteeships  of 
MhTC  under  the  Shelf  Indenture  and  the 
May  Indenture  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for  the 
protection  of  investors  that  MHTC  be 
disqualified  from  acting  as  trustee  under  one 
of  such  Indentures. 

The  Applicant  waives  notice  of 
hearing  and  waives  hearing  and  waives 
any  and  all  rights  to  specific  procedures 
under  the  rules  of  practice  of  the 
Commission  with  respect  to  the 
application. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  appUcation, 
File  No,  22-13935,  which  is  a  public 
document  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Room.  450  Fifth  Street  Washington.  D.C 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
September  10. 1985.  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  law  or  fact  raised  by  such  application 
which  he  desires  to  controvert  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  John  Wheeler,  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  At  any  time 
after  said  date,  the  Commission  may 
issue  an  order  granting  the  application, 
upon  such  terms  and  conditions  as  the 
Commission  may  deem  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors,  unless  a 
hearing  is  ordered  by  the  Commission. 
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For  (he  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shirby  E.  HoUis, 

Assistant  Secretary. 

|FR  Doc.  85-20186  Filed  8-22-85;  8:45  am] 

BIUJNQ  CODE  MtO-01-« 

[Rtteas*  Na  1467t;  Fit  Na  •11-42701 

Frank  RusseN  Capttal  Company;  Notica 
of  AppOcation  for  an  Order  Dedaring 
that  Applicant  Has  Ceased  To  Be  an 
Investment  Company 

August  16. 1985 

Notice  is  hereby  given  that  Frank 
Russell  Capital  Company  ("Applicant"), 
1050  First  Interstate  Plaza.  Tacoma,  WA 
98402.  a  Massachusetts  business  trust, 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end,  diversified,  management 
investment  company  of  the  "series"  type 
with  seven  series  ("Funds"),  filed  an 
application  on  July  29, 1985.  for  an  order 
of  the  Commission,  pursuant  to  section 
8(f)  of  the  Act.  declaring  that  Applicant 
has  ceased  to  be  an  investment 
company.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  applicable  provisions 
thereof. 

Applicant  states  that  it  filed  a 
notification  of  registration  and 
registation  statement  pursuant  to  section 
8(b)  of  the  Act  on  March  26, 1985,  has 
never  made  a  public  offering  of  its 
Funds'  securities,  has  fewer  than  100 
security  holders  for  purposes  of  section 
3(c)(1)  of  the  Act  and  the  rules 
thereunder,  and  does  not  propose  to 
make  a  public  offering  or  engage  in 
business  of  any  kind.  Applicant  further 
states  that  each  Fund  has  issued  one 
subscription-share  for  $10  per  share. 
According  to  the  application,  other  than 
the  holder  of  those  subscription-shares. 
Applicant  does  not  have  any  security 
holders,  has  no  more  than  $70  in  assets, 
is  not  a  party  to  any  litigation  or 
administrative  proceeding,  and  does  not 
intend  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs.  Applicant 
represents  that  it  will  maintain  its  legal 
e.xistence  as  a  Massachusetts  business 
trust. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  10, 1985,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 


specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commissioa  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
SUriey  E.  HoUis. 
Assistant  Secretary. 

(FR  Doc.  85-20187  Filed  8-22-85:  &45  am] 
BtLUNQ  com  MW-«1-« 

[ReieaM  No.  35-23798;  70-7136] 

Gulf  Power  Co.;  Proppsal  To  Issue  and 
Sell  First  Mortgage  Bonds 

August  la  1985. 

Gulf  Power  Company  ("Guir).  75 
North  Pace  Boulevard,  P.O.  Box  1151. 
Pensacola,  Florida  32520,  a  wholly 
owned  subsidiary  of  The  Southern 
Company,  a  registered  holding  company, 
has  filed  a  declaration  with  this 
Commission  subject  to  sections  6(a).  7, 
and  12(c)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rules 
42  and  50  thereunder. 

Gulf  proposes,  on  or  prior  to 
September  1, 1986.  to  issue  and  sell  up  to 
$50  million  aggregate  principal  amount 
of  first  mortgage  bonds  ("Bonds")  in  one 
or  more  series,  having  a  maturity  of  not 
less  than  five  nor  more  than  30  years. 
The  Bonds  %vill  be  issued  under  the 
indenture  dated  as  of  September  1, 1941. 
between  Gulf  and  the  Chase  Manhattan 
Bank  and  The  Citizens  &  Peoples 
National  Bank  of  Pensacola,  as  Trustees, 
as  supplemented  ("Indenture"). 

Gulf  may  provide  that  the  Bonds  will 
not  be  redeemed  for  up  to  five  years  at  a 
regular  redemption  price  if  such 
redemption  is  for  the  purpose  or  in 
anticipation  of  refunding  such  through 
the  use,  directly  or  indirectly,  of  funds 
borrowed  by  Gulf  at  an  effective  interest 
cost  to  Gulf  of  less  than  the  effective 
interest  cost  to  Gulf  of  the  Bonds.  Such 
limitation  will  not  apply  to  redemptions 
at  a  special  redemption  price  by 
operation  of  the  improvement  fund  or 
the  maintenance  and  replacement 
provisions  of  the  Indenture  or  by  the  use 
of  proceeds  of  released  property. 

In  addition.  Gulf  may  make  provisions 
for  a  madatory  cash  sinking  fund  for  the 
benefit  of  the  Bonds.  Gulf  may  have  the 


non-cumulative  option  in  any  year  of 
making  an  optional  sinking  fund 
payment  in  an  amount  not  exceeding 
such  mandatory  sinking  fund  payment. 

In  order  to  enhance  the  marketability 
of  the  Bonds,  it  may  be  desirable  to 
provide  for  an  adjustable  interest  rate 
which  will  be  adjusted  on  a  periodic 
basis.  Gulf  proposes  to  use  the  proceeds 
to  pay  a  portion  of  its  cash  requirements 
to  carry  on  its  electric  utility  business. 
Gulf  may  use  such  proceeds  to  redeem 
outstanding  first  mortgage  bonds. 

Gulf  may  request  by  amendment 
hereto  that  such  proposed  sale  of  the 
Bonds  be  excepted  fitim  the  competitive 
bidding  requirement  of  Rule  50  under  the 
Act  should  circumstances  develop 
which,  in  the  opinion  of  Gulfs 
management,  make  such  exception  in 
the  best  interests  of  Gulf  and  its 
investors  and  consumers.  Unless 
previously  so  excepted.  Gulf  proposes  to 
comply  with  the  requirements  of  Rule  50. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Conmiission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  12. 1965,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  85-20188  Filed  8-22-85;  8:45  am] 

HLUNQ  CODE  M10-01-M 


[Retease  No.  14680;  File  No.  812-6168] 

Morgan  Guaranty  Trust  Company  of 
New  York;  Notice  of  Application  for 
Order  Permitting  Foreign  Custodian 
Arrangements 

August  16, 1983. 

Notice  is  hereby  given  that  Morgan 
Guaranty  Trust  Company  of  New  York. 
23  Wall  Street.  New  York.  NY  10015 
("Morgan"),  filed  an  apphcation  on 
February  13, 1985,  and  an  amendment 


JMI 
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thereto  on  August  14. 1985,  requesting  an 
order  of  the  Conunission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  exempting  Morgan, 
any  investment  company  registered 
under  the  Act  (other  than  an  investment 
company  registered  under  section  7(d)  of 
the  Act)  and  Morgan  Bank  Nederland 
("MBN").  from  the  provisions  of  section 
17(f)  of  the  Act  so  as  to  permit  Morgan, 
as  the  custodian  of  the  securities  and 
other  assets  of  a  company  ("Securities") 
or  as  subcustodian  of  the  Securities  as 
to  which  any  other  entity  is  acting  as 
custodian,  and  such  other  entity  for 
which  Morgan  so  acts,  to  deposit,  or  to 
cause  or  permit  the  deposit  of,  such 
Securities  in  MBN  in  The  Netherlands, 
subject  to  certain  conditions.  As  used 
herein  the  term  "Securities"  shall  not 
include  securities  issued  by  the 
Government  of  the  United  States  or  by 
any  State  or  any  political  subdivision 
thereof  or  by  any  agency  thereof  or  any 
securities  issued  by  any  entity  organized 
under  the  laws  of  the  United  States  or 
any  State  thereof  (other  than  certificates 
of  deposit,  evidences  of  indebtedness 
and  other  securities,  issued  or 
guaranteed  by  an  entity  so  organized 
which  have  been  issued  and  sold 
outside  the  United  States).  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the  • 
relevant  provisions. 

According  to  the  application,  at 
December  31, 1984,  Morgan  was  the 
fourth  largest  bank  in  the  United  States 
based  on  shareholders'  equity,  and<the 
fifth  largest  based  on  deposits. 
According  to  the  application,  responding 
to  customer  requirements  by  adopting 
services  to  meet  its  customers'  needs  is 
an  important  objective  of  Morgan.  To 
provide  its  investment  company  clients 
a  safe,  efficient  and  economical  system 
for  maintaining  custody  of  foreign 
investments,  Morgan  proposes  to 
provide  foreign  custody  services  to  such 
clients  by  using  a  network  of 
subcustodians  which  will  include 
foreign  banks  and  trust  companies  and 
foreign  securities  depositories. 

According  to  the  application,  MBN 
was  founded  as  a  limited  liability 
company  in  1930,  has  been  affiliated 
with  Morgan  since  1976,  and  became  an 
indirect  wholly-owned  subsidiary  of 
Morgan  in  March  1984.  As  of  December 
31,  1984,  MBN  ranked  approximately 
fifteenth  in  size  by  total  assets  among 
commercial  banks  in  The  Netherlands. 
Morgan  represents  further  that  MBN  has 
been  providing  custody  services  for  over 


55  years,  and  that  Morgan's  New  York 
and  European  branches  have  utilized 
MBN's  custody  services  (which  do  not 
involve  investment  company  assets) 
since  1977.  MBN  currently  maintains 
custody  of  securities  and  other  assets 
having  a  value  in  excess  of 
approximately  U.S.  $365,074,528  at 
exchange  rates  on  June  21, 1985.  In 
addition,  Morgan  states  that  MBN  is 
regulated  as  a  banking  institution  by  the 
Central  Bank  of  The  Netheriands.  A 
copy  of  MBN's  1984  Annual  Report  in 
the  English  language  is  included  as 
Exhibit  A  to  the  application. 

The  Commission  has  designated 
September  1, 1985,  as  the  date  by  which 
investment  companies  must  conform 
their  foreign  custody  arrangements  to 
the  requirements  of  Rule  17f-5,  or  obtain 
additional  exemptive  relief  to  continue 
such  arrangements.'  Morgan  states  that, 
MBN  currently  has  shareholders'  equity 
of  less  than  U.S.  $100  million,  and  thus, 
does  not  satisfy  the  minimum 
requirement  to  qualify  as  an  "eligible 
foreign  custodian"  under  Rule  17{-5. 
Accordingly,  Morgan  requests  an 
exemptive  order  permitting  Morgan  to 
deposit  Securities  (i)  in  The  Netherlands 
with  MBN  so  long  as  such  deposit  is 
made  in  accordance  with  an  agreement, 
which  agreement  would  be  required  to 
remain  in  effect  at  all  times  during  when 
MBN  would  not  meet  the  requirements 
of  Rule  17f-5  relating  to  shareholders' 
equity,  among  (a)  the  company  or  a 
custodian  of  the  Securities  of  the 
company  for  which  Morgan  acts  as 
subcustodian,  (b)  Morgan  and  (c)  MBN 
pursuant  to  the  terms  of  which  Morgan 
would  act  as  the  custodian  or 
subcustodian,  as  the  case  may  be,  of  the 
Securities  of  the  company  and  MBN 
would  be  delegated  such  duties  and 
obligations  of  Morgan  thereunder  as 
would  be  necessary  to  permit  MBN  to 
hold  in  custody  the  Securities  in  the 
company  in  The  Netherlands,  provided 
that  such  delegation  would  not  relieve 
Morgan  of  any  responsibility  to  the 
company  for  any  loss  due  to  such 
delegation,  except  such  loss  as  may 
result  from  political  risk  [e.g.,  exchange 
control  restrictions,  confiscation, 
expropriation,  nationalization, 
insurrection,  civil  strife  or  armed 
hostilities)  and  other  risk  of  loss 
(excluding  bankruptcy  or  insolvency  of 


•  See  Investment  Company  Act  Release  No.  14132 
(September  7, 1964)  (49  FR  36080).  which  adopted 
Rule  17f-6  and  notified  investment  companies  that 
they  bad  until  March  1, 1985,  to  conform  their 
foreign  custody  arrangements  to  the  rule.  That 
compliance  date  was  extended  until  June  1, 1985,  in 
Investment  Company  Act  release  No.  14347 
(February  4, 1985)  (50  FR  52341)  and  then  until 
September  1, 1965  in  investment  Company  Act 
Release  No.  14538  (May  3a  1985)  (50  FR  24540). 


MBN)  for  which  neither  Morgan  nor 
MBN  would  be  liable  under  Rule  17f-5 
[e.g.,  despite  the  exercise  of  reasonable 
care,  loss  due  to  Acts  of  God.  nuclear 
incident  and  the  like). 

In  support  of  the  exemptive  relief 
requested,  Morgan  represents  that  the 
proposed  foreign  custody  arrangement 
with  MBN  will  comply  with  all  the 
remaining  terms  of  Rule  17f-5.  except 
those  relating  to  shareholders'  equity. 
Morgan  further  represents  that  it  will 
provide  its  investment  company  clients 
with  information  regarding  foreign 
custody  arrangements  in  order  to  permit 
investment  company  directors  to 
conduct  their  annual  reviews  of  such 
arrangements  as  required  by  Rule  17f-5. 
Information  provided  at  that  time  will 
include,  among  other  things,  each 
foreign  banking  institution's  most  recent 
publicly  available  financial  information. 

According  to  Morgan,  it  beUeves  that 
the  procedures  it  proposes  would 
provide  its  investment  company  clients 
with  adequate  protection.  Additionally, 
Morgan  beUeves  such  procedures  are 
within  the  policy  underlying  Rule  17f~5. 
In  view  of  the  above,  Morgan  states  that 
its  application  for  exemption  is 
appropriate  in  the  pubhc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  10, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  states  above. 
Proof  of  service  (by  afHdavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be     • 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  oivn 
motion. 

For  the  Commission,  by  the  Divisioa  of 
Investment  Management  pursuant  to 
delegated  authority. 

Shiriey  E.  HoUis, 

Assistant  Secretary. 

(FR  Doc.  85-20188  Filed  8-22-85:  8M6  an] 

MLUNQ  COOC  WW-OI-M 
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(R«I«M«  No.  IC-14682;  Fit*  No.  811-3002] 

World  Resources  Fund,  Ltd.;  Notice  of 
Application 

August  19. 1985. 

Notice  is  hereby  given  that  World 
Resources  Fund,  Ltd.  ("Applicant").  Box 
491143.  Los  Angeles.  California  90049. 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end.  diversified  management 
investment  company,  filed  an 
application  on  June  19, 1985.  for  an  order 
of  the  Commission,  pursuant  to  section 
8(f)  of  the  Act.  declaring  that  Applicant 
has  ceased  to  be  an  investment 
company.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  applicable  provisions 
thereof. 

The  application  states  that  Applicant, 
which  filed  a  registration  statement 
pursuant  to  section  8(b)  of  the  Act  on 
March  5. 1980.  never  made  a  public 
offering  of  its  securities,  has  fewer  than 
100  securityholders  for  purposes  of 
3(c)(1)  of  the  Act  and  the  rules 
thereunder,  and  does  not  propose  to 
make  another  public  offering  or  engage 
in  business  of  any  kind.  Applicant 
represents  that  it  is  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  it  does  not  intend  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs.  Finally,  the  application 
represents  that  Applicant's  legal 
existence  under  state  law  has  been 
suspended. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  September  13. 1985.  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be_ served  personally  or  by  mail  upon 


Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Assislanl  Secretary. 
|FR  Doc.  85-20190  Filed  8-22-85;  8:45  am] 

BILUNG  CODE  M10-01-M 


Forms  Under  Review  by  Office  of 
Management  And  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer  Affairs 
and  Information  Services.  450  Fifth 
Street,  NW.,  Washington.  D.C.  20549. 

Revision 

Form  SE.  File  No.  270-289 
Form  ET,  File  No.  270-290 
Form  ID,  File  No.  270-291 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  revised  forms 
for  use  by  the  registrants  voluntary 
participating  in  the  EDGAR  Pilot  Project. 
Form  SE  is  used  by  new  registrants  to 
file  paper  copies  of  exhibit  documents 
that  cannot  be  transmitted 
electronically:  Form  ET,  Transmittal 
Form  for  Electronic  Format  Documents, 
will  accompany  tapes  and  diskettes 
submitted  to  the  Commission:  and  Form 
ID  is  the  Uniform  Application  for 
Identification  Numbers  and  Passwords. 
The  revision  allows  for  use  of  these 
forms  under  the  Investment  Company 
Act  of  1940. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin.  (202)  395-7231, 
Offices  of  Information  and  Regulation 


Affairs.  Office  of  Management  and 

Budget.  Room  3235  NEOB.  Washington. 

D.C.  20503. 

Shiriay  E.  HoUis. 

Assistant  Secretary. 

August  16. 1985. 

[FR  Doc.  85-20237  Filed  ft-22-85:  8:45  am) 

SHJJNQ  COOE  M10-01-M 

DEPARTMENT  OF  STATE 

[CM-8/875] 

Advisory  Committee  on  International 
Investment,  Tectinology  and 
Development;  Meeting 

The  Department  of  State  will  hold  a 
meeting  of  the  Subcommittee  on 
Transborder  Data  Flows  of  the  Advisory 
Committee  on  International  Investment, 
Technology,  and  Development  on 
September  18. 1985  from  10  a.m.  to  noon. 
The  meeting  will  be  held  in  the  Loy 
Henderson  Conference  Room  of  the 
Department  of  State.  2201  C  Street.  NW.. 
Washington,  DC,  20520. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  results  of  the  June  meeting  of 
the  Working  Party  on  Transborder  Data 
Flows  of  the  OECD's  Committee  on 
Information,  Computers,  and 
Communications  Policy  (ICCP 
Committee),  the  meeting  of  the  full  ICCP 
Committee  scheduled  for  October  1.  and 
preparation  for  the  ICCP's  Special 
Session  on  Telecommunications  Policy 
scheduled  for  November  18. 

Access  to  the  State  Department  is 
controlled.  Therefore,  members  of  the 
public  wishing  to  attend  the  meeting 
must  contact  the  Office  of  Investment 
Affairs,  (202).  632-2728,  in  order  to 
arrange  admittance.  Please  use  the  C 
street  entrance. 

The  Chairman  of  the  Subcommittee 
will,  as  time  permits,  entertain 
comments  from  members  of  the  public  at 
the  meeting. 

Dated:  August  15,  1985. 
Walter  B.  Lockwood,  Jr. 

Deputy  Director.  Office  of  Investment  Affairs. 
[FR  Doc.  85-20240  Filed  8-22-85:  8:45  am] 

BILLING  COOE  4710-07-H 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  Filed  Under  Subpart  Q 
of  Department  of  Transportation's  Procedural  Regulations;  Weeic  Ended  August  16,  1985 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  procedings.  (See  14 
CFR  302.1701  et  seq.) 
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Datalllad 


Aua  12.  1965.. 


Oockal 
No. 


43201 


OMCfiptton 


Tropical  Aifwayi,  Inc.,  c/o  Courtn«y  A.B.  H«initlon.  Courtnay  A.B.  Hamilton  A  A$socwta«.  182-38  HillsiJe  Avanua,  Jamaica,  Naw  York  1 1432.     . 
Supplement   to   the   Application   of   Tropical   Ainnrays.    Inc.    tor   inlaretata   and   overaea*   (chedulad   air   tranaportation   of  paraona.   property  and 
Ansvrara  may  tM  Med  l>y  Saplambar  9,  1965. 


Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
(FR  Doc.  85-20247  Filed  8-22-85;  8:45  am] 

MLUNQ  COOE  491&-62-M 


[Docket  No.  3Se83] 

Pan  American  World  Airways 
Employee  Protection  Program 
Investigation;  Notics  of  Prshsaring 
Conference 

By  Order  85-«-27,  the  Department  of 
Transportation  vacated  the  stay  of  all 
procedural  steps  imposed  by  the  Civil 
Aeronautics  Board  in  this  proceeding.  In 
view  of  the  elapsed  time  and  events 
which  have  occurred  since  the  Board 
stayed  all  further  procedural  steps  in 
this  proceeding,  it  is  deemed  advisable 
to  hold  a  prehearing  conference  to 
determine  what  procedural  steps  need 
to  be  taken  and  what  timetable  needs  to 
be  imposed.  Accordingly,  a  prehearing 
conference  will  be  held  on  September 
25, 1985,  at  10:00  a.m.  (local  time),  in 
Room  5332,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC. 

In  order  to  facilitate  the  conduct  of  the 
conference,  parties  are  directed  to 
submit  one  copy  to  each  party  and  two 
copies  to  the  ludge  of:  (1)  Any  proposed 
revision  or  addition  to  the  statement  of 
issues;  (2)  proposed  stipulations;  (3) 


proposed  additional  requests  for 
information  or  evidence;  (4) 
supplemental  statements  of  position; 
and  (5)  proposed  procedural  dates.  The 
Aviation  Enforcement  and  Proceedings 
OfHce  (AEP)  will  circulate  its  material 
on  or  before  September  11, 1985,  and  the 
other  parties  on  or  before  September  18, 
1985.  The  submissions  of  the  other 
parties  shall  be  limited  to  points  on 
which  they  differ  with  AEP.  and  shall 
follow  the  numbering  and  lettering  used 
by  AEP  to  facilitate  cross-referencing. 

Dated  at  Washington,  D.C.,  August  19, 
1985. 

lohn  M.  Vittone, 
Administrative  Law  Judge. 
[FR  Doc.  85-20248  Filed  8-22-«S;  8:45  am] 
MLUNQ  COOE  461»-«a-M 

National  Highway  Traffic  Safety 
Administration 

National  Driver  Register  Advisory 
Committee;  Public  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 


National  Driver  Register  Advisory 
Committee  to  be  held  on  September  10, 
1985,  in  Washington,  DC.  The  meeting 
will  be  held  at  the  DOT  Headquarters 
Building  from  8:00  a.m.  to  4KX)  p.m.  in 
room  6200.  Issues  to  be  discussed  are: 
the  Federal  Register  Notice  on  the  NDR 
Final  Rule;  an  update  on  the  recent 
activities  of  the  NDR;  and  old/new 
business. 

The  meeting  is  open  to  the  interested 
public,  but  may  be  limited  in  attendance 
to  the  space  available.  Members  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time.  With  the 
approval  of  the  Chairperson,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Additional 
information  is  available  from  the 
NHTSA  Executive  Secretariat.  Room 
5221,  400  Seventh  Street  SW., 
Washington,  DC  20590,  telephone  202- 
426-2870. 

Issued  in  Washington,  DC  on:  August  20, 
1985. 

Carole  Guzzetta, 
Director,  Executive  Secretariat 
[FR  Doc.  85-20249  Filed  8-22-85;  8:45  am] 

MLUNQ  COOC  4ai»-6»-M 


34228-34240 


Sunshine  Act  Meetings 


Federal   Register 

Vol.  50.  No.  164 

Friday.  August  23.  1965 


This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.G.   552t){e)(3). 


FEDERAL  IHNE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  2a  1985. 

TIME  AND  date:  1(W»  a.m..  Thursday. 
August  29, 1985. 

place:  Room  600. 1730  K  Street.  NW.. 
Washington,  DC. 

status:  Open. 

matters  to  be  considered:  The 

Conunission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor,  MSHA  on 
behalf  of  Rober  Ribel  v.  Eastern 
Associated  Coal  Corp..  Docket  No. 
WEVA  84-33-D.  (Issues  include  whether 
the  administrative  law  judge  erred  in 
concTuding  that  the  miner  had  been 
discharged  in  violation  of  the  Mine  Act 
and  properly  denied  attorney's  fees  to 
the  miner's  private  counsel.) 

This  matter  was  previously  scheduled 
for  August  22, 1985.  It  was  determined 
by  a  unanimous  vote  of  Commissioners 
that  this  meeting  be  postponed  and  that 
no  earlier  announcement  of  the  meeting 
was  possible. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Thus,  the  Commission 
may,  subject  to  the  limitations  of  29  CFR 
2706.150(a)(3)  and  2706.160(e),  ensure 
access  for  any  handicapped  person  who 
gives  reasonable  advance  notice. 

CONTACT  person  FOR  MORE 
information:  Jean  Ellen,  (202)  653-5632. 
Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  65-20238  Filed  8-21-85:  9:42  am] 
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Standards;  Rnal  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  468  and  471 
[OW-FRL-2854-9] 

Nonferrotis  Metals  Foiming  and  Metal 
Powders  Point  Source  Category; 
Copper  Forming  Point  Source 
Category;  Effluent  Limitations 
Guidelines;  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  regulation. 

SUMMARY:  This  regulation  establishes 
effluent  limitations  guidelines  and 
standards  under  the  Clean  Water  Act  to 
limit  the  discharge  of  pollutants  into 
navigable  waters  of  the  United  States 
and  into  publicly  owned  treatment 
works  (POTW)  by  existing  and  new 
sources  that  conduct  nonferrous  metals 
forming  and  metal  powders  ("nonferrous 
metals  forming")  operations.  The  Clean 
Water  Act  and  a  consent  decree  require 
EPA  to  issue  this  regulation.  This 
regulation  establishes  effluent 
limitations  guidelines  based  on  "best 
practicable  technology"  (BIT)  and  "best 
available  technology"  (BAT),  new 
source  performance  standards  (NSPS) 
based  on  "best  demonstrated 
technology."  and  pretreatment 
standards  for  existing  and  new  indirect 
dischargers  {I^ES  and  PSNS. 
respectively).  This  rulemaking  also 
makes  a  minor  adjustment  to  the 
applicability  of  the  limitations  and 
standards  for  the  copper  forming  point 
source  category,  40  CFR  Part  46a 
DATES:  In  accordance  with  40  CFR  Part 
23  (50  FR  7268,  February  21, 1985).  this 
regulation  shall  be  considered  issued  for 
the  purposes  of  judicial  review  at  1:00 
p.m.  Eastern  time  on  September  6. 1985. 
This  regulation  shall  become  effective 
October  7. 1985. 

The  compliance  date  for  pretreatment 
standards  for  existing  sources  (PSES)  is 
August  23. 1988.  The  compliance  date  for 
new  source  performance  standards 
(NSPS)  and  pretreatment  standards  for 
new  sources  (PSNS)  is  the  date  the  new 
source  begins  operations. 

Under  Section  509(b)(1)  of  the  Clean 
Water  Act.  judicial  review  of  this 
regulation  can  be  obtained  only  by  filing 
a  petition  for  review  in  the  United  States 
Court  of  Appeals  within  90  days  after 
the  regulation  is  considered  issued  for 
purposes  of  judicial  review.  Under 
Section  509(b)(2)  of  the  Clean  Water 
Act.  the  requirements  in  this  regulation 
may  not  be  challenged  later  in  civil  or 


criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

The  record  for  the  final  rule  will  be 
available  for  public  review  not  later 
than  October  28. 1985. 

AOOflESSES:  Address  questions  on  the 
final  rule  to  Ms.  Janet  K.  Goodwin, 
Industrial  Technology  Division  (WH- 
552).  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC.  20460;  Attention:  Nonferrous  Metals 
Forming  Rules  (WH-552).  The  basis  for 
this  regulation  is  detailed  in  four  major 
documents.  See  Supplementary 
Information  (under  "XIV.  Availabihty  of 
Technical  Information")  for  a 
description  of  each  document.  Copies  of 
technical  and  economic  documents  may 
be  obtained  from  the  National  Technical 
Information  Service,  Springfield, 
Virginia^.  22161  (703-487^800). 

Technical  information  may  be 
obtained  by  wrriting  Ms.  Janet  K. 
Goodwin  at  the  above  address  or  by 
calling  (202)  382-7126.  Copies  of  the 
economic  impact  report  and  additional 
economic  information  may  be  obtained 
by  writing  Mr.  Joseph  Yance,  Economic 
Analysis  Staff  (WH-686).  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  D.C  20400  or 
by  calling  (202)  382-5379. 

The  record  for  the  final  rule  will  be 
available  for  public  review  not  later 
than  October  28. 1985  in  EPA's  Public 
Information  Reference  Unit,  Room  2904 
(Rear)  (EPA  Library).  401  M  Sti-eet.  SW.. 
Washington,  D.C.  The  EPA  public 
information  regulation  (40  CFR  Part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Mr.  Ernst  P.  Hall,  Chief,  Metals 
Industries  Branch.  (202)  382-7126. 

SUPPLEMENTARY  INFORMATION: 

Organizatioo  of  This  Notice 

I.  Legal  Authority 

II.  Scope  of  This  Rule.Tiaking 

in.  Summary  of  Legal  Background 

IV.  Methodology  and  Data  Gathering  Efforts 

V.  Control  and  Treatment  Technology 

Options  and  Basis  for  Final  Regulation 

A.  Summary  of  the  Category 

B.  Control  and  Treatment  Technology 
Options  Considered 

C.  Technology  Basis  for  Final  Regulation 

VI.  Economic  Considerations 

A.  Analysis  and  Reports 

B.  Costs  and  Economic  Impacts 

C.  Executive  Order  12291 

D.  Regulatory  FlexibiHty  Analysis 

E.  SBA  Ix)ans 

VII.  Nonwater  Quality  Aspects  of  Pollution 
Control 

A.  Air  Pollution 

B.  Solid  Waste 

C.  Consumptive  Water  Loss 

D.  Energy  Requirements 


VOL  Pollutants  and  Subcategories  Not 
Regulated 

A.  Exclusion  of  Pollutants 

B.  Exclusion  of  Subcategories 

IX.  Public  Participation  and  Response  to 

Major  Comments 

X.  Best  Management  Practices  (BMP) 

XI.  Upset  and  Bypass  Provisions 

XII.  Variances  and  Modifications 

XIII.  Implementation  of  Limitations  and 
Standards 

A.  Relationship  toM>DES  Permits 

B.  Indirect  Dischargers 

Xrv.  Availability  of  Technical  Information 

XV.  List  of  Subjects 

XVI.  Appendices: 

A.  Abbreviations,  Acronyms,  and  Other 
Terms  Used  in  this  Notice 

B.  Toxic  Pollutants  Not  Detected  in 
Nonferrous  Metals  Forming  Wastewater 

C  Toxic  Pollutants  Detected  Below  the 
Analytical  Quantiflcation  Limit 

D.  Toxic  Pollutants  Detected  in  the  Effluent 
From  Only  a  Small  Number  of  Sources 

E.  Toxic  Pollutants  Detected  in  Amounts 
Too  Small  to  be  Effectively  Treated 

F.  Toxic  Metal  Pollutants  Effectively 
Controlled  by  BAT.  PSES,  and  PSNS 
Even  Though  They  Are  Not  Specifically 
Regulated 

G.  Subcategories  Not  Regulated 

I.  Legal  Authority 

EPA  is  promulgating  this  regulation 
under  the  authority  of  Sections  301,  304, 
306.  307.  308.  and  501  of  the  Clean  Water 
Act  (the  Federal  Pollution  Control  Act 
Amendments  of  1972,  33  USC  1251  et 
seq..  as  amended  by  the  Clean  Water 
Act  of  1977,  Pub.  L.  95-217)  ("the  Act"). 
This  regulation  is  also  issued  pursuant 
to  the  Court  Order  in  Natural  Resources 
Defense  Council,  Inc.  v.  Train,  8  ERC 
2120  (D.D.C.  1976).  modified,  12  ERC 
1833  (D.D.C.  1979),  modified  by  orders  of 
October  26, 1982.  August  2, 1983.  January 
6. 1984.  July  5, 1984,  and  January  7, 1985. 

n.  Scope  of  This  Rulemaking 

This  regulation,  which  was  proposed 
on  March  5, 1984  (49  FR  8112), 
establishes  effluent  limitations 
guidelines  and  standards  for  existing 
and  new  nonferrous  metals  forming 
facilities.  Because  of  the  diversity  of  the 
nonferrous  metals  industry,  EPA  has 
divided  it  into  different  segments  for 
regulation.  This  regulation  only  covers 
nonferrous  metals  forming  operations; 
nonferrous  metals  manufacturing 
operations  are  covered  under  separate 
regulations  at  40  CFR  Part  421 
(nonferrous  metals  manufacturing  phase 
I,  promulgated  at  49  FR  8742  on  March  8. 
1984  and  nonferrous  metals 
manufacturing  phase  II.  proposed  at  49 
FR  26352  on  June  27. 1984). 

The  nonferrous  metals  forming 
category  is  generally  included  within 
SIC  3356.  3357,  3463,  and  3497  of  the 
Standard  Industrial  Classification 
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Manual,  prepared  in  1972  and 
supplemented  in  1977  by  the  Office  of 
Management  and  Budget,  Executive 
Office  of  the  President.  TTie  category 
includes  establishments  engaged  in  the 
forming  of  30  nonferrous  metals  and 
their  alloys.  As  explained  below,  the 
nonferrous  metals  forming  category 
employs  an  estimated  40.000  people  with 
a  total  production  estimated  at  430,000 
kkg  (470,000  tons)  per  year.  The  Agency 
did  not  identify  any  other  nonferrous 
metals  (except  for  beryllium,  aluminum, 
and  copper,  the  latter  two  of  which  are 
already  covered  by  other  regulations, 
see  40  CFR  Parts  467  and  468)  that  are 
subjected  to  forming  operations. 

Alloys  are  considered  as  only  one 
metal  type:  the  metal  type  of  any 
particular  alloy  is  defined  to  be  the 
metal  that  is  the  major  constituent  by 
weight,  except  in  the  case  of  beryllium 
and  precious  metal  alloys,  as  explained 
below.  Some  beryllium  alloys  (as  well 
as  pure  beryllium)  were  included  in  the 
proposed  regulation  for  nonferrous 
metals  forming.  However,  EPA  has 
decided  to  regulate  pure  beryllium  and 
these  alloys  at  a  later  date  with 
berj'llium  copper  alloys  which  were 
originally  covered  by  the  copper  forming 
regulation,  40  CFR  Part  468  (48  FR  38942. 
August  15, 1983)).  In  this  way,  forming  of 
pure  beryllium  and  all  beryllium  alloys 
(defined  as  any  nonferrous  metal  alloy 
in  which  beryllium  is  present  at  0.1  or 
greater  percent  by  weight)  will  be 
regulated  in  the  same  category. 

Forming  of  copper  alloys  is  already 
covered  by  the  copper  forming 
regulation,  cited  above.  A  copper  alloy 
is  any  alloy  which  contains  copper  as 
the  major  constituent  by  weight,  except 
when  alloyed  with  precious  metals, 
where  the  precious  metal  is  present  at 
30  or  greater  percent  by  weight.  These 
alloys  are  considered  precious  metal 
alloys.  This  rulemaking  amends  the 
copper  forming  regulation  to  reflect  this 
change.  Likewise,  the  nonferrous  metals 
forming  regulation  states  that  any  alloy 
of  a  precious  metal,  and  any  other 
nonferrous  metal,  where  the  precious 
metal  is  present  at  30  or  greater  percent 
by  weight,  is  covered  by  the  precious 
metals  subcategory  of  this  regulation. 
These  changes  were  made  in  response 
to  comments  on  the  proposed  nonferrous 
metals  forming  regulation  indicating  that 
plants  perform  similar  forming 
operations  on  various  copper-precious 
metals  alloys  which  range  up  to  70 
percent  by  weight  copper  in 
composition. 

An  aluminum  alloy  is  any  alloy  which 
contains  aluminum  as  the  major 
constituent  by  weight.  Forming  of 
aluminum  alloys  is  covered  by  the 


aluminum  forming  regulation,  40  CFR 
Part  467  (48  FR  49128.  October  24. 1983). 
An  iron  and  steel  alloy  is  any  alloy 
which  contains  iron  as  the  major 
constituent  by  weight.  Forming  of  iron 
and  steel  is  covered  by  the  iron  and 
steel  regulation.  40  CFR  Part  420. 

EPA  studied  334  nonferrous  metals 
forming  plants  distributed  throughout 
the  United  States,  with  the  majority 
located  east  of  the  Mississippi  River.  Of 
these  plants,  158  discharge  process 
wastewater,  37  directly  to  surface  water 
(direct  dischargers),  and  121  to  PubUcly 
Owned  Treatment  Works  (POTVV's) 
(indirect  dischargers).  The  remaining  176 
plants  do  not  discharge  process 
wastewater.  As  a  result  of  the  study  of 
nonferrous  metals  forming  plants,  EPA 
excluded  nine  of  the  30  metal  types  in 
the  category  from  national  regulation 
under  Paragraph  8  of  the  Setdement 
Agreement  in  NRDC  v.  Ruckelshaus. 
supra.  EPA  is  excluding  these  metal 
types  from  national  regulation  because 
the  forming  operations  performed  on 
these  metals  do  not  use  process  water 
and  therefore,  do  not  discharge  process 
wastewater.  In  addition  to  the  pure 
metals,  alloys  of  these  nine  metals  are 
also  excluded  from  regulation,  when  one 
of  these  metals  is  the  largest  constituent 
by  weight. 

Forming  is  the  deformation  of  a  metal 
or  metal  alloy  into  specific  shapes  by 
hot  or  cold  working.  Forming  operations 
include  rolling  (both  hot  and  cold), 
extruding,  forging,  drav^ng.  cladding, 
and  tube  reducing.  Ancillary  operations 
performed  as  an  integral  part  of  the 
forming  process  are  also  included  in  the 
nonferrous  metals  forming  category. 
These  operations  are  casting  for 
subsequent  forming,  heat  treatment, 
surface  treatment,  alkaline  cleaning, 
solvent  degreasing,  sawing,  grinding, 
tumbling,  burnishing,  product  testing, 
and  surface  coating.  Wastewater 
streams  associated  with  air  pollution 
controls  on  nonferrous  metals  forming 
and  related  operations  are  also  included 
in  this  point  source  category. 

The  nonferrous  metals  forming 
category  also  includes  metal  powder 
production  operations  which  generate 
metal  powder  through  mechanical 
means,  such  as  milling,  abrading,  and 
atomizing;  and  associated  ancillary 
operations  listed  above.  This  category 
includes  the  production  of  metal 
powders  of  iron,  copper,  and  aluminum 
and  other  metals,  the  forming  of  which 
is  covered  by  this  regulation.  This 
category  does  not  include  the  production 
of  metal  powders  by  chemical  means 
such  as  precipitation.  The  production  of 
metal  powder  as  the  final  step  in 
refining  metal  is  regulated  under  the 


nonferrous  metals  manufacturing 
regulation.  40  CFR  Part  421. 

Casting  of  a  nonferrous  metal  is 
regulated  in  this  category  when 
performed  as  an  integral  part  of  a 
nonferrous  metals  forming  process  and 
located  at  the  same  plant  site  at  which 
that  metal  is  formed.  Such  casting  will 
not  be  regulated  under  the  provisions  of 
the  metal  molding  and  casting 
regulation,  40  CFR  Part  464. 

Surface  treatment  of  nonferrous 
metals  is  any  chemical  or 
electrochemical  treatment  applied  to  the 
surface  of  a  nonferrous  metal  For  the 
purposes  of  this  regulation,  surface 
treatment  of  nonferrous  metal  is 
considered  to  be  an  integral  pari  of 
nonferrous  metal  forming  whenever  it  is 
performed  at  the  same  plant  site  at 
which  nonferrous  metal  is  formed. 
Surface  treatment  operations  are  not 
subject  to  regulation  under  the 
provisions  of  tht;  electroplating 
regulation,  40  CFR  Part  413.  or  the  metal 
finishing  regulation,  40  CFR  Part  433. 

QL  Summary  of  Legal  BadigrouDd 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical  physical  and 
biological  integrity  of  the  Nation's 
waters,"  Section  101(a).  To  implement 
the  Act,  EPA  was  to  issue  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards  for  industrial  dischargers. 

The  Act  included  a  timetable  for 
issuing  these  standards.  However,  EPA 
was  unable  to  meet  many  of  the 
deadlines  and,  as  a  result  in  1976,  it  was 
sued  by  several  environmental  groups. 
In  settling  this  lawsuit,  EPA  and  the 
plaintiffs  executed  a  '"Settlement 
Agreement"  which  was  approved  by  the 
court,  litis  Agreement  required  EPA  to 
develop  a  program  and  adhere  to  a 
schedule  in  promulgating  effluent 
limitations  guidelines,  new  source 
performance  standards,  and 
pretreatment  standards  for  65  "priority" 
pollutants  and  classes  of  pollutants  for 
21  major  industries.  See  Natural 
Resources  Defense  Council,  Inc.  v. 
Train,  8  ERC  2120  (D.D.C.  1976). 
modified.  12  ERC  1833  (DJJ.C.  1979). 
modified  by  Orders  dated  October  28, 
1982,  August  2, 1983,  January  6, 1984. 
July  5, 1984.  and  January  7. 1985. 

Many  of  the  basic  elements  of  the 
Settlement  Agreement  were 
incorporated  into  the  Clean  Water  Act 
of  1977.  Like  the  Agreement,  the  Act 
stressed  control  of  toxic  pollutants, 
including  the  65  "priority"  pollutants 
and  classes  of  pollutants.  In  addition,  to 
strengthen  the  toxic  control  program. 
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Section  304(e)  of  the  Act  authorizes  the 
Administrator  to  prescribe  "best 
management  practices"  (BMPs)  to 
prevent  the  release  of  toxic  and 
hazardous  pollutants  in  plant  site  runoR, 
spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  associated  with,  or 
ancillary  to,  the  manufacturing  or 
treatment  process. 

Under  the  Act,  EPA  is  to  set  a  number 
of  different  kinds  of  effluent  limitations. 
These  are  discussed  in  detail  in  the 
preamble  to  the  proposed  regulation  and 
in  the  Development  Docimient.  They  are 
summarized  briefly  below: 

1.  Best  Practicable  Control  Technology 
(BPT) 

BPT  limitations  are  generally  based 
on  the  average  of  the  best  existing 
performance  by  plants  of  various  sizes, 
ages,  and  unit  processes  within  the 
category  or  subcategory. 

In  establishing  BPT  limitations,  EPA 
considers  the  total  cost  in  relation  to  the 
age  of  equipment  and  facilities  involved, 
the  processes  employed,  process 
changes  required,  engineering  aspects  of 
the  control  technologies,  and  nonwater, 
quality  enviromental  impacts  (including 
energy  requirements).  We  balance  the 
total  cost  of  applying  the  technology 
against  the  effluent  reduction. 

2.  Best  A  vailable  Technology  (BA  T) 

BAT  limitations,  in  general,  represent 
the  best  existing  performance  in  the 
industrial  subcategory  or  category.  The 
Act  establishes  BAT  as  the  principal 
national  means  of  controlling  the  direct 
discharge  of  toxic  and  nonconventional 
pollutants  to  navigable  waters. 

In  arriving  at  BAT,  the  Agency 
considers  the  age  of  the  equipment  and 
facilities  involved,  the  process 
employed,  the  engineering  aspects  of  the 
control  technologies,  process  changes, 
the  cost  of  achieving  such  eHluent 
reduction,  and  nonwater  quality 
environmental  impacts.  The  Agency 
retains  considerable  discretion  in 
assigning  the  weight  to  be  accorded 
these  factors. 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

TheJ977  Amendments  to  the  Clean 
Water  Act  added  Section  301(b)(2)(E). 
establishing  "best  conventional 
pollutant  control  technology"  (BCT)  for 
discharge  of  conventional  pollutants 
from  existing  industrial  point  sources. 
Section  304(a)(4)  designated  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BOD), 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 


as  conventional.  The  Administrator 
designated  oil  and  grease 
"conventional"  on  July  30. 1979  (44  FR 
44501). 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  ih  Section  304(b) 
(4)(b),  the  Act  requires  that  BCT 
limitations  be  assessed  in  light  of  a  two- 
part  "cost-reasonableness"  test. 
American  Paper  Institute  v.  EPA,  660 
F.2d  954  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  private  industry  to 
reduce  its  conventional  pollutants  with 
the  costs  to  publicly  owned  treatment 
works  for  similar  levels  of  reduction  in 
their  discharge  of  these  pollutants.  The 
second  test  examines  the  cost- 
effectiveness  of  additional  industrial 
treatment  beyond  BPT.  EPA  must  find 
that  limitations  are  "reasonable"  under 
both  tests  before  establishing  them  as 
BCT.  In  no  case  may  BCT  be  less 
stringent  than  BPT. 

EPA  published  its  methodology  for 
carrying  out  the  BCT  analysis  on  August 
29, 1979  (44  FR  50732).  In  the  case 
mentioned  above,  the  Court  of  Appeals 
ordered  EPA  to  correct  data  errors 
underlying  EPA's  calculation  of  the  first 
test,  and  to  apply  the  second  cost  test. 
(EPA  had  argued  that  a  second  cost  test 
was  not  required.) 

A  revised  methodology  for  the  general 
development  of  BCT  effluent  limitations 
guidelines  was  proposed  on  October  29. 
1982  (47  FR  49176).  In  addition,  EPA 
published  a  notice  of  availability  of  new 
data  for  comment  on  September  20. 
1984,  (49  FR  37046).  However,  no  final 
methodology  has  been  promulgated. 
BCT  effluent  limitations  guidelines  for 
this  industry  are  accordingly  deferred 
until  promulgation  of  the  final 
methodology  for  development  of  BCT 
limitations. 

4.  New  Source  Performance  Standards 
(NSPS) 

NSPS  are  based  on  the  best  available 
demonstrated  technology  (BDT).  New 
Plants  have  the  opportunity  to  install  the 
best  and  most  efficient  production 
processes  and  wastewater  treatment 
technologies. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
POTWs.  They  must  be  achieved  within 
three  years  of  promulgation.  The  Clean 
Water  Act  of  1977  requires  pretreatment 
for  toxic  pollutants  that  pass  through  the 
POTW  in  amounts  that  would  exceed 
direct  discharger  effluent  limitations  or 


interfere  with  the  POTW's  treatment 
process  or  chosen  sludge  disposal 
method.  The  legislative  history  of  the 
1977  Act  indicates  that  pretreatment 
standards  are  to  be  technology-based, 
analogous  to  the  best  available 
technology  for  removal  of  toxic 
pollutants.  EPA  has  generally 
determined  that  pollutants  pass  through 
POTW  if  the  nationwide  average 
percentage  of  pollutants  removed  by  a 
well-operated  POTW  achieving 
secondary  treatment  is  less  than  the 
percent  removed  by  the  BAT  model 
treatment  system.  The  General 
Pretreatment  Regulations,  which  serve 
as  the  framework  for  the  pretreatment 
regulations,  are  found  at  40  CFR  Part 
403. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharge  of  pollutants 
which  pass  through,  interfere  with,  or 
are  otherwise  incompatible  with  the 
operations  of  a  POTW.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  discharges,  like  new  direct 
discharges,  have  the  opportunity  to 
incorporate  in  their  plant  the  best 
available  demonstrated  technologies. 
The  Agency  considers  the  same  factors 
in  promulgating  PSNS  as  it  considers  in 
promulgating  PSES. 

IV.  Methodology  and  Data  Gathering 
Efforts 

The  methodology  and  data  gathering 
efforts  used  in  developing  the  proposed 
regulation  were  summarized  in  the 
Preamble  to  the  "Proposed  Nonferrous 
Metals  Forming  and  Iron  and  Steel/ 
Copper/ Aluminum  Metal  Powder 
Production  and  Powder  Metallurgy  Point 
Source  Category  Effluent  Limitations 
Guidelines,  Pretreatment  Standards,  and 
New  Source  Performance  Standards"  (49 
FR  8112,  March  5. 1984).  and  described 
in  detail  in  the  Proposed  Development 
Document  for  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Nonferrous  Metals  Forming  and  Iron 
and  Steel/Copper/Aluminum  Metal 
Powder  Production  and  Powder 
Metallurgy  Point  Source  Category. 

After  proposal,  the  Agency  gathered 
additional  data  to  clarify  the  basis  for 
response  to  comments  on  the  proposal 
and  to  provide  further  support  for  the 
regulation.  The  Agency  also  performed 
additional  analysis  of  both  new  and 
existing  data.  These  additional  data  and 
activities  were  described  in  the  "Notice 
of  Data  Availability  and  Request  for 
Comment"  (50  FR  4872.  February  4. 1985) 
and  are  discussed  briefly  below.  They 
are  also  described  in  substantial  detail 
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in  the  appropriate  sections  of  the 
development  document.  The  supporting 
information  and  additional  data  are  in 
thfi  record  supporting  this  final  rule. 

Since  proposal,  the  Agency  has 
collected  a  considerable  amount  of 
additional  data  from  nonferrous  metals 
forming  plants.  EPA  visited  and  sampled 
nine  additional  nonferrous  metals 
forming  plants  to  characterize  raw 
wastewaters  and  treatment 
effectiveness.  Treatment  effectiveness 
data  for  nonconventional  metal 
pollutants  collected  from  these  sampled 
plants  were  evaluated  to  form  the  basis 
for  revised  treatment  effectiveness 
values  for  these  pollutants.  These 
treatment  effectiveness  values  were 
published  in  the  Federal  Register  notice 
of  new  data  (50  FR  4872.  February  4. 
1985). 

Since  proposal,  under  the  authority  of 
Section  308  of  the  Clean  Water  Act,  the 
Agency  also  requested  49  plants  to 
submit  analytical  data  on  specific  raw 
waste  streams.  Twenty-four  plants 
provided  these  data  directly  and  19 
plants  provided  samples  to  be  analyzed. 
Three  plants  responded  that  they  were 
no  longer  forming  the  metal  for  which 
information  was  requested,  or  that  their 
production  schedule  did  not  include 
plans  to  form  the  metal  specified  vtrithin 
the  time  frame  of  the  request.  Three 
plants  reported  that  they  did  not 
generate  the  waste  stream  for  which 
information  was  requested. 

In  all,  the  Agency  received  analytical 
data  for  52  waste  streams  for  which  we 
previously  did  not  have  any  wastewater 
characteristics  data.  (At  proposal,  the 
Agency  had  assumed  these  wastewater 
streams  would  have  characteristics 
similar  to  other  waste  streams  in  the 
nonferrous  metals  forming  category.) 
Most  of  these  wastewater  streams  were 
relatively  small  volume  streams,  such  as 
forming  lubricants. 

The  Agency  also  requested  data  to 
support  comments  on  the  proposed 
regulation  and  notice  of  availability 
from  10  companies.  In  addition,  we 
received  data  collection  portfoHos  from 
43  plants  that  either  had  not  responded 
before  proposal  or  that  were  identified 
after  proposal. 

Based  on  information  and  data 
provided  after  proposal  and 
reevaluation  of  existing  data,  the 
Agency  revised  many  process 
wastewater  regulatory  flow  allowances. 
A  regi;latory  flow  is  a  production 
normalized  flow  that  is  used  in 
conjunction  with  the  treatment 
effectiveness  concentration  to  derive 
mass  discharge  allowances.  The  revised 
flows  were  noticed  in  the  February  4, 
1985  notice  of  new  data.  After  that  date, 
we  received  updated  information 


revising  data  collection  portfolios  from 
certain  companies.  Based  on  this 
information,  we  have  changed  the 
regulatory  flow  allowance  for  11  waste 
streams,  including  the  forging  contact 
cooling  water  streams  in  the  magnesium, 
nickel-cobalt,  refractory  metals,  and 
titanum  subcategories;  molten  salt  rinse 
and  saving  or  grinding  rinse  in  the 
nickel-cobalt  subcategory: 
electrocoating  rinse  in  the  nickel-cobalt 
and  zinc  subcategories;  and  forging 
equipment  cleaning  water  in  the 
magnesium,  nickel-cobalt,  and  titanium 
subcategories. 

To  supplement  existing  data  regarding 
treatment-in-place  and  the  long-term 
performance  of  that  treatment,  the 
Agency  collected  discharge  monitoring 
report  (DMR)  data  from  state  and  EPA 
Regional  offices  for  direct  dischargers. 
DMR  data  are  self-monitoring  data 
supplied  by  permit  holders  to  meet  state 
or  EPA  permit  requirements.  These  data 
were  available  from  16  nonferrous 
forming  plants;  however,  the  data  vary 
widely  in  character  and  nature  due  to 
the  dissimilar  nature  of  the  monitoring 
and  reporting  requirements  placed  on 
different  nonferrous  metals  forming 
plants  by  the  various  NPDES  permit 
issuing  authorities.  Therefore,  these  data 
were  not  used  in  the  actual  development 
of  the  final  Umitations.  However,  DMR 
data  from  eight  plants  that  have  Ume 
and  settle  treatment  were  used  to  verify 
the  achievability  of  the  treatment 
effectiveness  values  used  to  establish 
limitations  and  standards  for  certain 
pollutants.  The  results  show  that  the 
final  treatment  effectiveness  values  are 
being  achieved  consistently  at  these 
eight  plants.  A  discussion  of  these  DMR 
data  and  a  comparison  of  them  to  the 
treatment  effectiveness  values  used  in 
this  regulation  are  found  in  the 
administrative  record  for  this 
rulemaking. 

In  response  to  conunents  on  the 
proposed  regulation,  the  Agency  also 
extensively  revised  the  compUance 
costs  and  the  economic  impact  analysis. 
The  Agency  has  estimated  costs  on  a 
plant-by-plant  basis  instead  of  on  a 
representative  plant  basis  as  it  did  in 
the  proposal.  The  costing  methodology 
used  to  estimate  plant  compliance  costs 
is  discussed  in  Section  VIII  of  the 
Development  Document.  The 
methodology  used  to  estimate  economic 
impacts  is  discussed  in  Section  VI  of 
this  preamble  in  the  Economic  Impact 
Analysis  of  Effluent  Limitations  and 
Standards  for  the  Nonferrous  Metals 
Forming  amd  Metal  Powders  Industry. 


V.  Control  and  Tieatment  Technology 
Options  and  teduK^ogy  Basis  for  Final 
Regulations 

A.  Summary  of  Category 

The  various  metals  and  forming 
operations  covered  by  this  regulation 
are  described  above.  Nonferrous  metals 
forming  operations  generate  a  variety  of 
different  waste  streams.  Lubricants 
consisting  of  neat  oils,  water,  oil-water 
emulsions,  or  soap  solutions  are  used  for 
lubrication  and  cooling  in  rolling  and 
drawing  operations  as  well  as  sawing 
and  grinding.  Contact  cooling  water  is 
commonly  used  to  quench  nonferrous 
metals  products  after  casting,  fomiing. 
or  heat  treatment  operations. 
Wastewater  is  also  generated  by  the 
discharges  of  baths  and  rinses  used  for 
cleaning  or  surface  treating  nonferrous 
metals  products.  Nonferrous  metals 
forming  plants  also  use  wet  air  poUutioo 
control  scrubbers  to  control  fumes  or 
particulates  generated  by  nonferrous 
metals  forming  operations  such  as 
chemical  surface  treatment  processes 
and  metal  powder  production. 

The  most  significant  pollutants  or 
pollutant  parameters  found  in 
wastewater  generated  by  nonferrous 
metals  forming  vary  somewhat, 
depending  on  the  metal  type  formed,  but 
in  general  consist  of. 

(1)  Priority  pollutants — antimony, 
cadmium,  chromium,  copper,  cyanide, 
lead,  nickel,  silver  and  zinc; 

(2)  Conventional  pollutants — oil  and 
grease,  suspended  sohds.  and  pH;  and 

(3)  Nonconventional  pollutants — 
aluminum,  ammonia,  columbium.  cobalt, 
fluoride,  hafnium,  iron,  gold,  magnesium, 
manganese,  molybdenum,  phosphorus, 
platinum,  palladium,  rhemum.  tantalum. 
tin,  titanium,  tungsten,  uramum. 
vanadium,  and  zirconium. 

Toxic  organics  were  not  found  in 
significant  concentrations  in  nonferrous 
metals  forming  wastewater,  except  for 
tube  reducing  spent  lubricant  which  was 
found  to  contain  significant 
concentrations  of  N- 
nitrosodiphenylamine  and  a  solvent 
degreasing  water  rinse  that  was  found 
to  contain  significant  concentrations  of 
methylene  chloride  and  toluene. 

In  developing  this  regulation,  it  was 
necessary  to  determine  whether 
different  effluent  limitations  guidelines 
and  standards  were  appropriate  for 
different  segments  (subcategories)  of  the 
industry.  The  major  factors  considered 
in  assessing  the  need  for 
subcategorization  and  in  identifying 
subcategories  included:  Waste 
characteristics,  raw  materials, 
manufacturing  processes,  products 
manufactured,  water  use,  water 
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pollution  control  technology,  treatment 
costs,  solid  waste  generation,  size  of 
plant,  age  of  plant,  number  of 
employees,  total  energy  requirements, 
nonwater  quality  characteristics,  and 
unique  plant  characteristics.  Section  IV 
of  the  Development  Document  contains 
a  detailed  discussion  of  these  factors 
and  the  rationale  for  subcategorization. 

The  one  factor  which  has  the  greatest 
influence  over  the  wastewater 
characteristics  in  the  nonferrous  metals 
forming  category  is  the  metal  type  that 
is  formed.  Therefore,  EPA  has 
subcategorized  the  nonferrous  metals 
forming  category  based  primarily  on  the 
metal  type  that  is  formed.  In  some 
subcategories,  more  than  one  metal  type 
has  been  grouped  together  because  the 
metals  have  the  same  metallurgical 
properties  or  tend  to  be  formed  using  the 
same  processes  at  the  same  facilities. 
The  nonferrous  metals  forming 
subcategories  are:  lead-tin-bismuth, 
magnesium,  nickel-cobalt,  precious 
metals,  refractory  metals,  titanium, 
uranium,  zinc,  zirconium-hafnium,  and 
metal  powders.  The  precious  metals 
subcategory  includes  silver,  gold, 
platinum,  and  palladium;  the  refractory 
metals  subcategory  includes  columbium, 
molybdenum,  rhenium,  tantalum, 
tungsten,  and  vanadium.  The  metal 
powders  subcategory  includes  the 
manufacturing  and  forming  of  iron, 
copper,  and  aluminum  powders.  Powder 
metal  operations  involving  other  types 
of  metal  are  covered  by  the  subcategory 
for  that  metal  type. 

Each  subcategory  consists  of  several 
"building  blocks."  There  is  one  building 
block  for  each  production  process  that 
generates  wastewater.  The  building 
block  approach  provides  a  convenient 
basis  for  normalizing  limitations  and 
standards  from  one  plant  to  another 
based  on  the  mass  of  metal  processed. 
The  production  normalizing  parameter 
selected  for  nonferrous  metals  forming 
is  the  off-kilogram  (off-pound)  of  metal 
removed  from  an  operation  at  the  end  of 
the  process  cycle.  This  parameter  was 
selected  because  the  Agency  found  that 
the  generation  of  pollutants  is  most 
closely  related  to  the  off-kilograms  of 
metal  processed.  In  addition,  production 
records  at  nonferrous  metals  forming 
plants  are  usually  maintained  in  terms 
of  mass  of  metal  produced,  thus,  this 
production  normalizing  parameter  is 
most  appropriate  for  industry's 
perspective. 

Current  wastewater  treatment 
practices  in  the  nonferrous  metals 
forming  category  range  from  no 
treatment  at  all  to  treatment  with 
chemical  precipitation  and 
sedimentation.  Many  plants  in  the 


nonferrous  metals  forming  category  do 
not  discharge  any  process  wastewater 
because  they  only  use  dry  processes 
that  do  not  generate  wastewater.  EPA  is 
not  promulgating  allowable  discharge 
limitations  or  standards  for  these  dry 
processes.  However,  other  processes 
used  in  the  nonferrous  metals  forming 
industry  do  generate  wastewater.  EPA  is 
today  promulgating  effluent  limitations 
and  standards  for  these  processes.  Of 
the  158  discharging  plants,  38  use 
chemical  precipitation  and 
sedimentation  to  remove  metals  and 
suspended  solids.  One  of  the  38  plants 
also  has  equipment  for  multimedia 
filtration. 

B.  Control  and  Treatment  Technology 
Options  Considered 

Prior  to  proposal  of  the  nonferrous 
metals  forming  regulation,  EPA 
considered  a  wide  range  of  control  and 
treatment  technology  options  including 
both  in-process  changes  and  end-of-pipe 
treatment.  These  options  are  discussed 
in  detail  in  the  preamble  to  the  proposed 
regulation.  The  control  and  treatment 
technologies  used  as  the  basis  for  the 
fmal  limitations  and  standards  are 
described  below. 

In-process  controls  include  a  variety 
of  flow  reduction  techniques  and 
process  changes  such  as  recycle  and 
countercurrent  cascade  rinsing.  End-of- 
pipe  treatment  technology  options 
include  chemical  reduction  of  chromium, 
cyanide  precipitation,  and  chemical 
emulsion  breaking,  where  applicable;  oil 
skimming,  pH  control,  chemical 
precipitation  of  metal  ions  using 
hydroxides  or  carbonates  and  removal 
of  precipitated  metals  by  settling  ("lime 
and  setUe ');  and  filtration.  These 
treatment  technologies  are  described  in 
detail  in  Section  VII  of  the  Development 
Document. 

EPA  considered  the  following 
combinations  of  treatment  and  control 
technology  options  as  the  basis  for  BPT, 
BAT.  NSPS,  PSES.  and  PSNS  for 
facilities  within  the  nonferrous  metals 
forming  category. 

Option  1 — End-of-pipe  treatment 
consisting  of  oil  skimming,  pH  control, 
hydroxide  precipitation  (usually 
accomplished  by  adding  lime]  and 
sedimentation  (lime  and  settle):  and 
preliminary  treatment,  where  necessary, 
consisting  of  cyanide  precipitation, 
chromiimi  reduction,  ammonia  steam 
stripping,  and  chemical  emidsion 
breaking.  This  combination  of 
technology  reduces  metal  priority 
pollutants  and  conventional  and 
nonconventional  pollutants.  Iron 
coprecipitation  is  included  in  this  model 
treatment  technology  for  removal  of  the 
pollutant  molybdenum  from 


wastewaters  in  the  refractory  metals 
and  uranium  subcategories.  Option  1 
includes  flow  normalization  which 
means  that  the  Agency  has  based  the 
BPT  limitations  on  the  average 
production  normalized  flow  for  each 
building  block.  Aberrant  flows  were 
excluded  from  the  mean  calculations. 
Since  the  BPT  limitations  are  based  on 
the  average  water  discharge,  plants  with 
greater  than  average  discharge  flows 
may  have  to  reduce  their  flows  to 
achieve  the  BPT  effluent  limitations. 
Option  2 — Option  2  is  equal  to  Option 

1  preceded  by  flow  reduction  of  process 
wastewater  through  the  use  of 
countercurrent  cascade  rinsing,  recycle 
through  cooling  towers  for  contact 
cooling  water,  and  recycle  through 
holding  tanks  for  all  other  process 
wastewater  subject  to  recycle. 

Option  3 — Option  3  is  equal  to  Option 

2  plus  end-of-pipe  polishing  filtration  for 
further  reduction  of  metals  and  TSS, 
plus  ion  exchange  in  the  precious  metals 
subcategory  to  remove  the  pollutant 
gold. 

The  methods  of  determining 
achievable  concentrations  and 
variability  factors  used  to  compute 
monthly  average  and  daily  maximum 
concentrations  for  the  various  treatment 
and  control  technologies  which 
comprise  Options  1,  2  and  3  are 
discussed  below. 

1.  Lime  and  Settle  Treatment 
Technology — a.  The  Combined  Metals 
Data  Base  (CMDB).  In  considering  the 
pei-formance  achievable  using  lime  and 
setUe  treatment  of  metals  with  and 
without  polishing  filtration,  EPA 
evaluated  data  from  nonferrous  metals 
forming  plants  and  plants  in  other 
categories  with  similar  wastewater.  The 
data  base  selected  as  the  basis  for  lime 
and  settle  treatment  without  filtration  is 
the  combined  metals  data  base  (CMDB). 
This  data  base  is  a  composite  of  influent 
and  effluent  concentration  data  for  nine 
pollutants  from  wastewaters  treated  by 
lime  and  settle  technology  drawn  from 
EPA  sampling  and  analysis  of 
wastewaters  from  the  copper  forming, 
aluminum  forming,  battery 
manufacturing,  porcelain  enameling,  and 
coil  coating  point  source  categories. 
These  wastewaters  have  been  found  to 
be  statistically  similar  to  nonferrous 
metals  forming  wastewater  in  all 
material  respects  because  they  contain 
the  same  dissolved  metals  at 
comparable  concentrations  that  can  be 
removed  uniformly  by  precipitation  and 
solids  removal. 

We  regard  the  combined  metals  data 
base  as  the  best  available  measure  for 
establishing  the  concentrations  for  these 
nine  pollutants  which  are  attainable 
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with  lime  and  settle  treatment  for  the 
nonferrous  metals  forming  industry.  Our 
determination  is  based  on  an  analysis 
which  found  that  the  untreated  pollutant 
concentrati'^ns  are  generally 
homogeneous  across  subcategories 
within  the  nonferrous  metals  forming 
category  and  that  the  nonferrous  metals 
forming  untreated  pollutant 
concentrations  are  generally 
homogeneous  with  the  CMDB  untreated 
pollutant  concentrations  pooled  across 
categories.  This  homogeneity  analysis 
appears  in  the  record.  EPA  also  believes 
the  CMDB  is  the  best  available  data 
base  because  of  the  larger  number  of 
plants  in  the  CMDB  (18  plants  versus  7 
nonferrous  metals  forming  plants  with 
available  data).  The  larger  quantity  of 
data  in  the  CMDB  enhances  the 
Agency's  ability  to  estimate  long-term 
performance  and  variability  through 
statistical  analysis.  In  addition,  the 
CMDB  has  undergone  extensive 
engineering  and  statistically-based 
evaluation  in  response  to  comments  and 
issues  raised  in  various  other 
rulemakings  for  related  metals 
industries  where  the  Agency  has  relied 
on  the  CMDB. 

We  view  the  use  of  the  combined 
metals  data  base  as  appropriate  for 
nonferrous  metals  forming  plants 
because  properly  operated  lime  and 
settle  treatment  will  result  in  effluent 
concentrations  that  are  directly  related 
to  pollutant  solubihties.  These  effluent 
concentrations  are  referred  to  as  the 
treatment  effectiveness  of  lime  and 
settle  technology.  Since  the  nonferrous 
metals  forming  raw  wastewater  matrix 
contains  the  same  toxic  pollutants  at 
concentrations  of  the  same  order  of 
magnitude  as  the  CMDB  raw 
wastewater  and  the  technology  is 
solubility-based,  we  believe  the  mean 
treatment  process  effluent  and 
variability  for  nonferrous  metals  forming 
wastewater  will  be  the  same  as  the 
CMDB.  We  also  do  not  believe  any  - 
interfering  properties  (such  as  chelating 
agents)  exist  in  nonferrous  metals 
forming  wastewater  such  that  they 
would  interfere  with  metal  precipitation 
and  so  prevent  attaining  concentrations 
calculated  from  the  combined  metals 
data  base.  It  is  important  to  note  that 
the  treatment  effectiveness  values 
derived  from  the  CMDB  are  only 
achievable  when  lime  and  settle 
treatment  is  preceded  by  any  necessary 
preliminary  treatment  (e.g.,  chromium 
reduction,  chemical  emulsion  breaking) 
which  is  part  of  the  model  technology  as 
appropriate. 

b.  Antimony  and  Silver.  We  also  are 
promulgating  limits  based  on  lime  and 
settle  technology  for  certain  pollutants 


not  included  in  the  combined  metals 
data  base.  Treatment  effectiveness  for 
silver  and  antimony  were  calculated 
from  nonferrous  metals  manufacturing 
data.  Since  many  nonferrous  metals 
forming  plants  also  manufacture 
nonferrous  metals  and  combine  the 
wastewater  from  both  processes  for 
common  treatment,  it  is  reasonable  for 
the  Agency  to  assume  that  nonferrous 
metals  forming  plants  with  lime  and 
settle  treatment  will  achieve  the  same 
effluent  concentrations  that  are 
achieved  for  those  two  pollutants  at 
nonferrous  metals  manufacturing  plants. 

c.  Fluoride.  The  model  treatment 
technology  for  removing  fluoride  is  also 
lime  and  settle.  The  effectiveness  of  lime 
and  settle  treatment  is  derived  from  the 
electrical  and  electronic  components 
(E&EC)  category  Phase  2.  The  Agency 
believes  the  E&EC  Phase  2  data  base 
closely  reflects  the  treatabiHty  of 
fluoride  in  nonferrous  metals  forming 
wastewaters  because  of  the  source  of 
the  fluoride  and  the  type  of  fluoride 
present.  The  presence  of  fluoride  in  both 
categories  is  from  the  use  of 
hydrofluoric  acid  as  a  cleaning  or 
etching  agent  which  dissociates  in  water 
to  fluoride  ion.  which  can  be  readily 
removed  from  solution  by  lime  as 
calcium  fluoride. 

2.  Filtration  Technology.  The  pollutant 
concentrations  achievable  vsrith  lime 
precipitation,  sedimentation,  and 
polishing  filtration  (lime,  settle,  and 
filter)  are  based  on  data  from  three 
plants  with  that  technology  in  place:  one 
nonferrous  metals  manufacturing  plant 
and  two  porcelain  enameling  plants. 
EPA  has  extensive  long-term  data  from 
these  plants.  We  believe  that  the  use  of 
polishing  filtration  data  from  porcelain 
enameling  plants  is  justified  because  the 
pollutants  and  pollutant  concentrations 
in  porcelain  enameling  and  in 
nonferrous  metals  forming  wastewaters 
are  similar.  We  conclude  this  because 
data  from  porcelain  enameling  was 
included  in  the  combined  metals  data 
base,  which  we  have  determined  to  be 
homogeneous  Mrith  data  from  nonferrous 
metals  forming.  We  also  believe  that  use 
of  polishing  filtration  data  from  the 
nonferrous  metals  forming 
manufactiuing  plant  is  justified  because 
many  plants  which  have  nonferrous 
metals  forming  operations  also  have 
nonferrous  metals  manufacturing 
operations  and  combine  wastewater  for 
treatment.  Therefore,  it  is  reasonable  for 
the  Agency  to  assume  that  polishing 
filters  treating  nonferrous  metals 
forming  wastewater  from  lime  and  settle 
treatment  and  nonferrous  metals 
manufacturing  wastewaters  from  lime 


and  settle  treatment  will  achieve  the 
same  effluent  concentrations. 

3.  Iron  Coprecipitation  Technology. 
Iron  coprecipitation  is  part  of  the  model 
technology  for  removing  the  pollutant 
molybdenum  in  the  refractory  metals 
forming  and  uranium  forming 
subcategories.  In  the  February  4  notice 
of  availability,  the  Agency  published  a 
treatment  effectiveness  value  for 
molybdenum  based  on  data  obtained 
from  a  molybdenum  manufacturing 
plant.  This  value  was  based  on  the 
average  of  three  days  of  sampling  the 
effluent  from  a  lime  and  settle  treatment 
system.  Also,  in  the  Agency's  post- 
proposal  sampling  effort  we  sampled  a 
uranium  forming  plant  that  had  treatable 
concentrations  of  molybdenum  in  the 
raw  wastewater.  This  plant  treats  its 
wastewater  through  iron  addition,  lime, 
and  settle;  the  iron  coprecipitates 
molybdenum.  This  plant  achieved 
treated  effluent  concentrations  for 
molybdenum  which  were  consistent 
with  the  concentration  published  in  the 
notice  of  new  data.  The  data  were 
included  in  the  record  for  the  notice. 
Therefore,  EPA  is  basing  the 
molybdenum  limitations  and  standards 
on  the  basis  of  the  data  collected  horn 
this  uranium  forming  facility  which 
includes  iron  coprecipitation  in  its 
treatment  system.  The  long-term 
average  concentration  for  molybdenum 
from  the  uranium  forming  facility  is  1.83 
mg/1  for  lime  and  settle  treatment. 

Iron  coprecipitation  is  a  v^dely  used 
treatment  technology  and  frequently 
occurs  unintentionally  in  industrial 
wastewater  treatment  situations. 
Whenever  iron  is  present  at  a  high 
concentration  in  raw  wastewater,  it  will 
act  as  a  coprecipitant  in  a  lime  and 
settle  treatment  system  and  aid  in  the 
removal  of  other  metal  pollutants 
present  in  the  wastewater.  Iron 
coprecipitation  is  demonstrated  at  a 
uranium  forming  plant,  as  described 
above,  and  is  equally  applicable  to  the 
refractory  metals  forming  subcategory 
because  the  process  wastewaters  have 
similar  characteristics.  Further,  the 
addition  of  iron  for  coprecipitation  to 
aid  in  metals  removal  is  considered  a 
routine  part  of  state-of-the-art  lime  and 
settle  technology  which  should  be 
implemented  as  required  to  achieve 
optimum  removal  of  metals.  Iron 
coprecipitation  is  discussed  in  more 
detail  in  Section  VII  of  the  Development 
Document. 

4.  Ammonia  Steam  Stripping 
Technology.  Ammonia  steam  stripping 
is  part  of  the  model  technology  for 
removing  ammonia  from  the  magnesium 
forming,  titanium  forming,  and 
zirconium-ha&iium  forming 
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subcategories.  This  technology  is  used 
routinely  to  reduce  ammonia  levels.  To 
determine  treatment  effectiveness,  EPA 
collected  chemical  analysis  data  of  raw 
waste  (treatment  influent)  and  treated 
waste  (treatment  effluent)  from  one 
plant  in  the  iron  and  steel  category  using 
ammonia  steam  stripping.  These  data 
are  contained  in  the  administrative 
record  supporting  this  regulation.  We 
believe  this  treatment  performance  can 
be  transferred  to  nonferrous  metals 
forming  subcategories  because  the 
technology  is  solubility-related  and 
these  nonferrous  metals  forming 
subcategories  do  not  contain  interfering 
agents  that  would  reduce  ammonia 
removals. 

The  Agency  has  verified  the  proposed 
steam  stripping  values  using  steam 
stripping  data  collected  at  a  nonferrous 
metals  manufacturing  and  forming  plant 
that  has  a  combined  wastewater 
treatment  system.  These  data  also 
appear  in  the  record  for  this  rulemaking. 
Data  collected  by  the  plant  represent 
almost  two  years  of  daily  operations, 
and  support  the  long-term  mean  used  to 
establish  treatment  effectiveness. 

5.  Cyanide  Precipitation.  The  model 
technology  for  removing  cyanide  from 
process  wastewaters  in  the  precious 
metals,  titanium,  zinc,  zirconium- 
hafnium,  and  metal  powders 
subcategories  is  cyanide  precipitation. 
This  technology  is  frequently  used  in 
industrial  applications,  although  no 
nonferrous  metals  forming  plant 
reported  its  use.  The  treatment 
performance  for  cyanide  precipitation 
technology  is  transferred  from  the  coil 
coating  category.  The  Agency  believes 
that  cyanide  precipitation  should  be 
equally  effective  at  removing  cyanide 
from  nonferrous  metals  forming 
wastewaters  because  the  analysis  of 
homogeneity  has  demonstrated 
similarity  between  the  nonferrous 


metals  forming  data  base  and  the 
CMDB,  which  includes  data  on  coil 
coating  wastewaters. 

C.  Technology  Basis  for  Final 
Regulation 

A  brief  summary  of  the  technology 
basis  for  the  regulation  is  presented 
below.  A  more  detailed  discussion  is 
presented  in  the  Development  Document 
for  Effluent  Limitations  Guidelines  and 
Standards  for  the  Nonferrous  Metals 
Forming  and  Metal  Powders  Point 
Source  Category. 

BPT:  EPA  is  promulgating  BPT  mass 
limitations  based  on  end-of-pipe 
treatment,  which  consists  of  flow 
normalization  and  lime  and  settle  with 
preliminary  treatment  t)f  ammonia 
steam  stripping,  cyanide  removal, 
chromium  reduction,  and  chemical 
emulsion  breaking  where  appropriate, 
for  all  subcategories  except  the 
refractory  metals,  and  uranium  forming 
subcategories.  The  end-of-pipe 
treatment  technology  basis  for  the 
promulgated  BPT  limitations  is  the  same 
as  that  for  the  proposed  BPT  hmitations. 
The  model  end-of-pipe  technology  for 
the  refractory  metals  forming  and 
uranium  forming  subcategories  is  the 
same  technology  as  the  other 
subcategories,  plus  iron  coprecipitation 
to  remove  the  pollutant  molybdenum. 
The  BPT  model  technology  of  lime  and 
settle  is  demonstrated  at  46  nonferrous 
metals  forming  plants.  The  effectiveness 
of  lime  and  settle  treatment,  plus  any 
necessary  preliminary  treatment  (e.g., 
chromium  reduction,  chemical  emulsion 
breaking),  is  based  on  the  combined 
metals  data  base  which  the  Agency  has 
determined  to  be  applicable  to 
wastewaters  generated  by  the 
nonferrous  metals  forming  category. 

In  developing  BPT  limitations,  the 
Agency  considered  the  amount  of  water 
used  per  imit  of  production  (liters  per 


kkg  or  metric  ton)  for  each  wastewater 
stream  in  each  subcategory.  In  general, 
the  regulatory  flows  for  BPT  were  based 
on  the  average  of  the  reported  water  use 
or  discharge  values.  The  Agency  has 
used  BPT  regulatory  flows  based  on 
flow  reduction  only  in  those  unusual 
cases  where  water  flow  reduction  is 
commonly  practiced  throughout  the 
building  block.  Based  on  its  reevaluation 
of  existing  data  and  additional  data  it 
collected  since  proposal,  the  Agency  has 
revised  most  of  the  proposed  regulatory 
flow  allowances  for  the  category.  In  the 
notice  of  data  availability  (50  PR  4872. 
February  4. 1985),  EPA  explained  the 
basis  for  revising  the  regxxlatory  flow 
allowances  and  made  them  available  for 
public  comment.  Since  then,  EPA  has 
made  additional  changes  to  11  process 
wastewater  flows.  These  additional 
changes  are  the  result  of  clarification  of 
information  provided  in  one  company's 
dcp,  and  the  discovery  of  an  error  in  one 
entry  for  a  nickel-cobalt  waste  stream. 
In  addition,  we  have  received  additional 
data  from  two  companies  regarding 
electrocoating  of  nonferrous  metals 
performed  in  conjunction  with  forming 
these  metals.  One  company  applies  a 
copper  or  nickel  coating  to  a  nickel- 
based  material.  The  coating  acts  as  a 
drawing  lubricant;  after  drawing  the 
coating  is  pickled  off  the  base  material. 
We  have  added  a  building  block  to 
cover  this  process  since  it  is  clearly  an 
integral  part  of  the  nickel-cobalt  forming 
process.  We  have  also  added  a  building 
block  to  the  zinc  forming  subcategory  to 
cover  a  similar  process  in  which  copper 
is  electrocoated  onto  zinc  penny  blanks. 
Making  these  blanks  is  an  integral  part 
of  this  plant's  zinc  forming  operations. 

The  pollutants  selected  for  regulation 
at  BPT  vary  by  subcategory.  They  are 
tabulated  below. 


JMI 
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Nonferrous  Metals  Fonning  Regulated  Pollutants 


• 

AT  laPT 

06G 

l^SS 

PH 

AT  BAT 
SbCdCrCuPbNiAgZnCN 

NH:i     F     Mo 

Subcategory 
Lead-Tin-Bismuth 

X 

X 

X 

X 

X 

Magnesiun 

X 

X 

X 

X 

X 

X 

X 

Nickel-Cobalt 

X 

X 

X 

X 

X 

X 

Precious  Metals 

X 

X 

X 

X 

X 

X 

X 

X 

Refractory  Metals 

X 

X 

X 

X 

X 

X 

X 

Titanium 

X 

X 

X 

X 

X 

X 

X 

X 

Uranium 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Zinc 

X 

X 

X 

X 

X 

X 

X 

Z  irouniun-Haf  niun 

X 

X 

X 

X 

X 

X 

X 

X 

Net:al  Powders 

X 

X 

X 

X 

X 

X 

Thirty-seven  nonferrous  metals 
forming  plants  are  direct  dischargers. 
The  Agency  estimates  that  BPT  will 
result  in  the  removal  of  an  estimated 
1580  kg  (3480  pounds}  of  priority 
pollutants  and  173,000  kg  (381,000 
pounds)  of  total  pollutants  per  year  from 
estimated  current  discharge  levels.  The 
estimated  capital  investment  cost  of  BPT 
is  $4.4  million  and  the  estimated  annual 
cost  is  $3.7  million,  in  1982  dollars. 
These  are  the  costs  for  wastewater 
treatment  equipment  not  currently  in 
place.  We  do  not  project  any  plant 
closiu<es  or  unemployment  as  a  result  of 
meeting  the  BPT  limitations.  The  Agency 
has  determined  that  the  pollutant 
reduction  benefits  associated  with 
compliance  justify  the  costs.  More 
stringent  technology  options  were  not 
selected  since  they  would  require  in- 
process  changes  or  end-of-pipe 
technologies  which  are  not  widely 
practiced  by  plants  in  the  category  and, 
therefore,  are  more  appropriately 
considered  under  BAT. 


BA  T:  The  Agency  examined  the 
technology  basis  for  BAT  on  a 
subcategory-by-subcategory  basis.  The 
technology  basis  includes  the  BPT 
model  technology  plus  in-process  flow 
reduction  and,  in  some  subcategories, 
filtration  as  a  final  polishing  step.  In  the 
case  of  the  metal  powders  subcategory 
no  additional  flow  reduction  has  been 
required.  In  developing  BAT  limitations, 
the  Agency  considered  the  amount  of 
water  used  per  unit  of  production  (Uters 
per  metric  ton  or  gallons  per  ton)  for 
each  wastewater  stream.  Flow  reduction 
is  based  on  recycle  of  heat  treatment 
contact  cooUng  water  through  cooling 
towers,  recycle  of  air  pollution  control 
scrubber  liquor,  countercurrent  cascade 
rinsing  of  alkaline  cleaning  and  surface 
treatment  hnsewater,  and  use  of  holding 
tanks  for  all  other  process  water  subject 
to  recycle.  Approximately  15  percent  of 
the  direct  dischargers  which  have 
operations  where  flow  reduction 
technology  was  considered  to  be 
technically  feasible  have  already 
achieved  the  reduced  flow  that  forms 


the  basis  of  Options  2  and  3.  As 
explained  in  Section  VI  below,  we  have 
concluded  that  the  costs  of  achieving 
limitations  based  on  the  model 
technologies  for  each  subcategory  are 
reasonable  and  the  limitations  are 
economically  achievable  for  each 
subcategory. 

Lead-Tin-Bismuth.  The  Agency  is 
promulgating  BAT  limitations  for  the 
lead-tin-bismuth  subcategory  on  the 
basis  of  lime  and  setUe  end-of-pipe 
treatment  technology  and  in-process 
controls  to  reduce  wastewater  flows 
(Option  2).  This  is  the  same  technology 
basis  as  was  proposed.  The  Agency  did 
not  receive  any  comments  on  the 
proposed  limitations  for  the  lead-tin- 
bismuth  subcategory.  This  BAT  model 
technology  is  demonstrated,  technically 
feasible,  and  economically  achievable. 
The  selected  BAT  model  technology  is 
estimated  to  remove  850  kg/yr  (1860  U)/ 
yr)  of  pollutants  from  current  discharge, 
including  81  kg/yr  (180  Ib/yr)  of  priority 
pollutants.  (The  capital  and  annual  costs 
associated  with  this  8ut>category  are  not 
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provided  in  order  to  protect  information 
claimed  confidential.]  These  costs  are 
included  in  the  confidential  record 
supporting  this  regulation.  EPA  did  not 
promulgate  BAT  based  on  the  addition 
of  a  filter  because  several  lead-tin- 
bismuth  forming  plants  also  have 
operations  which  are  covered  by  the 
battery  manufacturing  or  copper  forming 
regulations,  both  of  which  have 
limitations  established  on  the  model 
treatment  technology  of  flow  reduction, 
lime,  and  settle.  By  promulgating  BAT 
limitations  for  the  lead-tin-bismuth 
subcategory  based  on  lime  and  settle 
technology  without  the  addition  of  a 
filter,  plants  with  both  types  of 
operations  will  not  need  to  segregate 
these  wastewaters  for  treatment. 
Further,  the  addition  of  a  filter  would 
only  remove  an  additional  1  kg/yr  (2  lb/ 
yr)  of  priority  pollutants  for  the  whole 
subcategory.  Therefore,  EPA  is 
promulgating  BAT  on  the  basis  of  flow 
reduction,  lime,  and  settle  model 
technology. 

Magnesium.  The  Agency  is 
promulgating  BAT  limitations  for  the 
magnesiiun  subcategory  on  the  basis  of 
lime  and  settle  end-of-pipe  treatment 
technology  and  in-process  controls  to 
reduce  wastewater  flow  (Option  2). 
Although  the  Agency  proposed 
limitations  and  standards  based  on  flow 
reduction,  lime,  settle,  and  filter  for  this 
subcategory,  we  stated  in  the  proposal 
that  we  would  give  equal  consideration 
to  flow  reduction,  lime,  and  settle  as  the 
model  technology.  This  model 
technology  is  demonstrated,  technically 
feasible,  and  economically  achievable. 
We  have  concluded  that  flow  reduction, 
lime,  and  settle  is  the  appropriate  BAT 
technology  for  the  following  reasons. 
The  one  existing  direct  discharge  plant 
in  the  magnesium  subcategory  also 
forms  aluminum,  and  the  BAT 
limitations  in  the  aluminum  forming 
regulation  are  based  on  the  same  model 
technology,  i.e.,  flow  reduction,  lime, 
and  settle.  By  promulgating  BAT 
limitations  for  the  magnesium 
subcategory  based  on  this  technology, 
this  plant  will  not  need  to  segregate  its 
wastewaters  for  treatment.  EPA 
estimates  that  14,795  kg/yr  (32,550  Ib/yr) 
of  priority  pollutants  will  be  removed 
after  the  installation  of  this  BAT 
treatment  technology.  The  captal  and 
annual  costs  associated  with  this 
subcategory  are  not  provided  in  order  to 
protect  information  claimed 
confidential.  These  costs  are  included  in 
the  confidential  record  supporting  this 
regulation.  Furthermore,  the  addition  of 
a  filter  to  the  lime  and  settle  treatment 
would  only  remove  1  kg  (2  lbs)  of  toxic 
pollutants  annually.  Therefore,  EPA  is 


promulgating  BAT  on  the  basis  of  flow 
reduction,  lime,  and  settle  model 
technology. 

Nickel-Cobalt.  The  Agency  is 
promulgating  BAT  limitations  for  the 
nickel-cobalt  subcategory  on  the  basis 
of  lime,  settle,  and  filter  end-of-pipe 
treatment  technology  and  in-process 
controls  to  reduce  wastewater  flows 
(Option  3).  This  is  the  same  technology 
basis  which  was  also  the  basis  for  the 
proposed  BAT  limitations.  TTiis 
technology  is  demonstrated,  and 
technically  feasible  and  economically 
achievable.  One  nickel-cobalt  forming 
plant  currently  has  a  polishing  filter  in 
place,  althou^  it  is  not  currently  using 
the  filter  because  it  can  meet  its  permit 
requirements  without  doing  so.  EPA  has 
included  filters  in  the  model  technology 
because  filters  will  remove  significant 
amounts  of  additional  pollutants,  and 
the  costs  of  this  removal  are  reasonable. 
The  selected  BAT  model  technology  is 
estimated  to  remove  19,000  kg/yr  (41,000 
Ib/yr)  of  pollutants  from  current 
discharge,  including  1160  kg/yr  (2550  lb/ 
yr)  of  priority  pollutants.  The 
installation  of  the  model  BAT 
technology  is  estimated  to  cost  $493,400 
in  capital  investment  and  $242,000 
annually  above  equipment  in  place  (1982 
dollars).  EPA  recognizes  that  some 
plants  cotreat  process  wastewaters  from 
nickel-cobalt  forming  operations  with 
wastewater  from  operations  regulated 
under  other  nonferrous  metals  forming 
subcategories  and  point  source 
categories  whose  effluent  limitations 
guidelines  are  not  based  on  the  addition 
of  a  filter  to  the  lime  and  settle 
treatment  system.  As  part  of  this 
rulemaking,  EPA  has  considered  the  cost 
for  these  plants  to  cotreat  their 
combined  wastewater  flows  and 
achieve  the  applicable  effluent 
limitations. 

Precious  Metals.  The  Agency  is 
promulgating  BAT  limitations  for  the 
precious  metals  subcategory  on  the 
basis  of  lime  and  settle  end-of-pipe 
treatment  technology  and  in-process 
controls  to  reduce  wastewater  flows 
(Option  2).  Although  the  Agency 
proposed  limitations  and  standards 
based  on  flow  reduction,  lime,  settle, 
and  filter  for  this  subcategory,  we  stated 
in  the  proposal  that  we  would  give  equal 
consideration  to  flow  reduction,  lime, 
and  settle  as  the  model  technology.  In 
the  February  4  notice  of  availability,  we 
stated  that  we  were  also  considering 
adding  ion  exchange  to  the  model 
■technology  for  this  subcategory.  This 
technology  is  demonstrated,  technically 
feasible,  and  economically  achievable. 
The  selected  BAT  model  technology  is 
estimated  to  remove  1770  kg/yr  (390  lb/ 


yr)  of  pollutants  from  current  discharges, 
including  33  kg/yr  (73  Ib/yr)  of 
pollutants.  The  installation  of  the  model 
BAT  technology  is  estimated  to  cost 
$314,600  in  capital  investment  and 
$127,900  annually  above  equipment  in 
place  (1982  dollars).  The  addition  of  a . 
filter  to  the  lime  and  settle  treatment 
would  cost  $37,000  in  capital  investment 
and  $22,900  annually  but  would  only 
remove  2  kg  (4  lb)  of  toxic  pollutants 
annually.  The  Agency  believes  that 
given  all  these  factors,  the  costs 
involved  do  not  warrant  selection  of 
filtration  as  part  of  the  BAT  model 
technology.  In  addition,  precious  metals 
are  frequently  alloyed  with  copper,  in 
alloys  which  contain  mostly  copper  yet 
these  alloys  are  considered  to  be 
precious  metals  alloys  by  the  companies 
that  form  them.  Therefore,  the  Agency  is 
defining  a  precious  metal  alloy  as  any 
alloy  which  contains  precious  metal  at 
30  percent  or  greater  by  weight  This 
will  simplify  compliance  with  permit 
requirements  for  companies  that  form 
precious  metals,  since  their  process 
wastewater  will  be  regulated  by  one 
regulation  instead  of  two. 

Refractory  Metals.  The  Agency  is 
promulgating  BAT  limitations  for  the 
refractory  metals  subcategory  on  the 
basis  of  flow  reduction,  lime,  settle,  and 
filter,  plus  iron  coprecipitation  for 
molybdenum  removal  (Option  3).  The 
Agency  proposed  BAT  on  the  basis  of 
flow  reduction,  lime,  settle,  and  filter.  As 
explained  above,  since  proposal  we 
have  obtained  additional  data  on  the 
treatment  effectiveness  of  iron  addition 
to  coprecipitate  molybdenum.  This 
technology  is  currently  demonstrated  at 
one  nonferrous  metals  forming  plant 
which  has  treatable  concentrations  of 
molybdenum  in  its  raw  wastewater. 
These  data  were  noticed  in  the  Federal 
Register  notice  of  data  availability.  The 
Agency  estimates  that  BPT  technology 
will  remove  24,200  kg/yr  (53,200  Ib/yr) 
of  total  pollutants  from  refractory  metals 
wastewaters.  Application  of  BAT 
technology  should  achieve  an  additional 
removal  of  5100  kg/yr  (11,200  Ib/yr) 
which  includes  80  kg/yr  (180  Ib/yr)  of 
toxic  pollutants.  The  BAT  technology 
requires  $135,400  in  capital  costs  and 
$68,000  in  annual  costs  (1982  dollars) 
above  treatment  already  in  place. 
Because  of  the  particular  processes  used 
by  existing  direct  dischargers,  they  can 
remove  more  pollutants  at  significantly 
less  cost  than  indirect  discharging  plants 
can.  (See  discussion  of  PSES  for  this 
subcategory  below.)  EPA  recognizes 
that  some  plants  cotreat  process 
wastewaters  from  refractory  metals 
forming  operations  with  wastewater 
from  operations  regulated  under  other 
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nonferrous  metals  forming  subcategories 
and  point  source  categories  whose 
effluent  limitations  guidelines  and 
standards  are  not  based  on  the  addition 
of  a  filter  to  the  lime  and  settle 
treatment  system.  As  part  of  this 
rulemaking,  EPA  has  considered  the  cost 
for  these  plants  to  cotreat  their 
combined  wastewater  flows  and 
achieve  the  applicable  effluent, 
limitations.  As  discussed  below,  EPA 
has  concluded  that  these  promulgated 
BAT  effluent  limitations  are 
economically  achievable. 

Titanium.  The  Agency  is  promulgating 
BAT  limitations  on  the  basis  of  lime  and 
settle  end-of-pipe  treatment  and  in- 
process  controls  to  reduce  wastewater 
flow  (Option  2).  Although  the  Agency 
proposed  flow  reduction,  lime,  settle, 
and  filter  as  the  BAT  mode!  technology 
basis  for  this  subcategory,  we  stated  in 
the  preamble  to  the  proposed  regulation 
that  we  were  also  considering  flow 
reduction,  lime,  and  settle  as  die  model 
technology.  TTiis  model  technology  is 
demonstrated,  technically  feasible,  and 
economically  achievable.  EPA  estimates 
that  260  kg/yr  (570  Ib/yr)  of  priority 
pollutants  will  be  removed  by  the  BAT 
treatment  technology  at  a  cost  of 
$2,130,000  in  capital  investment  and 
$2,192,000  annually  above  equipment  in 
place  (1982  dollars).  The  addition  of  a 
filter  to  the  lime  and  settle  treatment 
system  would  cost  $211,000  in  capital 
investment  and  $121,300  annually  (1982 
dollars]  and  would  remove  only  18  kg 
(40  lbs)  of  priority  pollutants  annually, 
which  is  approximately  1.4  kg  (3  lbs)  of 
such  pollutants  per  plant.  The  Agency 
believes  that,  given  all  these  factors,  the 
costs  involved  do  not  warrant  selection 
of  filtration  as  part  of  the  model  BAT 
treatment  technology.  EPA  recognizes 
that  some  plants  cotreat  process 
wastewaters  from  titanium  forming 
operations  with  wastewater  from 
operations  regulated  under  other 
nonferrous  metals  forming  subcategories 
and  point  source  categories  whose 
effluent  limitations  guidelines  are  based 
on  the  addition  of  a  filter  to  the  lime  and 
settle  treatment  system.  As  part  of  this 
rulemaking,  EPA  has  considered  the  cost 
for  these  plants  to  cotreat  their 
combined  wastewater  flows  and 
achieve  the  applicable  effluent 
limitations. 

Uranium.  The  Agency  is  promulgating 
BAT  on  the  basis  of  lime,  settle,  and 
filter  end-of-pipe  technology  with  in- 
process  controls  to  reduce  wastewater 
flows  (Option  3),  which  was  also  the 
model  technology  basis  for  the  proposed 
effluent  limitations  guidelines,  plus  iron 
coprecipitation  to  remove  the  pollutant 
molybdenum.  This  technology  is 


demonstrated,  technically  feasible,  and 
economically  achievable.  The  selected 
BAT  model  technology  is  estimated  to 
remove  13,800  kg/yr  (30,300  Ib/yr)  of 
pollutants  from  current  discharge, 
including  38  kg/yr  (84  Ib/yr)  of  priority 
pollutants.  The  capital  and  annual  costs 
associated  with  this  subcategory  are  not 
provided  in  order  to  protect  information 
claimed  confidential.  These  costs  are 
included  in  the  confidential  record 
supporting  this  regulation.  The  Agency 
has  determined  that  BAT  limitations  for 
the  uranium  subcategory  based  on  flow 
reduction,  lime,  settle  and  filter 
technology  are  technically  feasible  and 
economically  achievable. 

Zinc.  Hie  Agency  is  promulgating 
BAT  limitations  for  the  zinc  subcategory 
on  the  basis  of  lime,  settle,  and  filter 
end-of-pipe  treatment  technology  and  in- 
process  controls  to  reduce  wastewater 
flow  (Option  3).  This  same  technology 
was  the  basis  for  the  proposed  effluent 
limitations  guidelines.  No  comments 
were  received  on  this  choice  of  model 
technology.  This  technology  is 
technically  feasible  and  economically 
achievable.  The  selected  BAT  model 
technology  is  estimated  to  remove  2,525 
kg/yr  (5.555  Ib/yr)  of  pollutants 
currently  discharged,  including  133  kg/ 
yr  (300  Ib/yr)  of  priority  pollutants.  The 
capital  and  annual  costs  associated  with 
this  subcategory  are  not  provided  in 
order  to  protect  information  claimed 
confidential.  These  costs  are  included  in 
the  confidential  record  supporting  this 
regulation.  In  addition,  the  application 
of  a  filter  achieves  an  incremental 
removal  of  50  kg/yr  (110  Ib/yr)  of  toxic 
pollutants. 

Since  proposal.  EPA  has  obtained 
data  and  information  on  a  process  in 
which  a  copper  coating  is  applied  to  zinc 
penny  blanks.  We  have  added  a 
building  block  to  the  zinc  forming 
subcategory  that  covers  the 
electrocoating  rinsewater  generated  by 
this  process.  The  Agency  believes  this 
action  will  simplify  compliance  with 
BAT  requirements  for  the  zinc  forming 
subcategory  since  all  the  process 
wastewater  generated  by  this  direct 
discharge  zinc  forming  plant  is  covered 
under  one  regulation  with  the  same  end- 
of-pipe  treatment  requirements. 

Zirconium-Hafnium.  The  Agency  is 
promulgating  BAT  on  the  basis  of  lime 
and  settle  end-of-pipe  technology  with 
in-process  controls  to  reduce 
wastewater  flows  (Option  2).  This  model 
technology  is  demonstrated,  technically 
feasible,  and  economically  achievable. 
Although  the  Agency  proposed  BAT 
effluent  limitations  based  on  flow 
reduction,  lime,  settle,  and  filter  model 
technology,  we  stated  in  the  preamble  to 


the  proposed  regulation  that  we  were 
also  considering  flow  reduction,  lime, 
and  settle  model  technology.  Tlie 
Agency  has  decided  not  to  include 
filtration  as  part  of  the  model  BAT 
treatment  technology.  EPA  estimates  the 
645  kg/yr  (1420  Ib/yr)  of  priority 
pollutants  will  be  removed  after 
installation  of  the  BAT  treatment 
technology  which  is  estimated  to  cost 
$567,700  in  capital  investment  and 
$400,400  annually  above  equipment  in 
place  (1982  dollars).  The  addition  of 
filters  would  only  remove  0.2  kg/yr  (0.4 
Ib/yr)  of  priority  pollutants  %vhich  is 
approximately  0.01  kg/yr  (0.02  Ib/yr)  per 
plant  The  incremental  costs  for  tUs 
effluent  reduction  would  be  $117,300  in 
capital  investment  and  $60,000  io  annual 
costs  (1982  dollars).  The  Agency 
believes  that  given  all  these  factors,  die 
costs  involved  do  not  warrant  inclusion 
of  filtration  as  part  of  the  BAT  model 
technology.  EPA  recognizes  that  some 
plants  cotreat  process  wastewaters  from 
zirconium-hafnium  forming  with 
operations  with  wastewaters  from 
operations  regulated  under  other 
nonferrous  metals  forming  subcategories 
and  point  source  categories  whose 
effluent  limitations  guidelines  are  based 
on  the  addition  of  a  filter  to  the  lime  and 
settle  treatment  system.  As  part  of  this 
ndemaking.  EPA  has  considered  die  cost 
for  diese  plants  to  cotreat  dieir 
combined  wastewater  flows  and 
achieve  the  applicable  efflnent 
limitations.  As  discussed  below,  EPA 
has  concluded  that  these  promulgated 
BAT  effluent  limitations  are 
economically  achievable. 

Metal  Powders.  The  Agency  is 
promulgating  BAT  limitations  for  the 
metal  powders  subcategory  on  the  basis 
of  lime  and  setUe  end-of-pipe  treatment 
technology  (O]5tion  1).  Although  the 
Agency  proposed  BAT  limitations  oo  the 
basis  of  lime  and  settle  with  additional 
in-^rocess  controls  to  reduce 
wastewater  flows,  the  direct  dischargers 
do  not  currently  have  any  of  the 
processes  for  which  additional  flow 
reduction  is  applicable  and  therefore. 
there  is  no  additional  pollutant  removal 
with  the  application  of  additional  flow 
reduction  technologies  to  direct 
dischargers.  EPA  has  decided  to 
promulgate  BAT  limitations  that  are 
equal  to  BPT  limitations  for  this 
subcategory.  EPA  recognizes  that  some 
plants  cotreat  process  wastewaters  from 
metal  powders  operations  with 
wastewaters  from  operations  regulated 
under  other  nonferrous  metals  forming 
subcategories  and  point  source 
categories  whose  effluent  limitations 
guidelines  are  based  on  the  addition  of 
flow  reduction  or  a  filter  to  the  lime  and 
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settle  treatment  system.  As  part  of  this 
rulemaking,  EPA  has  considered  the  cost 
for  these  plants  to  cotreat  their 
applicable  effluent  limitations.  As 
discussed  below,  EPA  has  concluded 
that  these  promulgated  BAT  effluent 
limitations  are  economically  achievable. 

The  pollutants  specifically  limited 
under  BAT  in  each  subcategory  are 
tabulated  above.  In  general,  in  each 
subcategory  we  have  selected  for 
regulation  the  two  or  three  metal 
priority  pollutants  present  at  the  highest 
concentrations  in  the  raw  waste, 
because  in  removing  these  two  or  three 
metals,  the  model  lime  and  settle 
treatment  system  should  also  provide 
adequate  removal  of  the  other  metals 
present  at  lower  concentrations. 

In  each  subcategory,  the  metal  present 
at  the  highest  concentration  is  the  metal 
being  subjected  to  the  forming 
operations.  In  some  subcategories,  that 
metal  is  a  priority  pollutant  (nickel  in 
the  nickel-cobalt  forming  subcategory, 
for  example].  In  the  other  subcategories, 
that  metal  is  a  nonconventional 
pollutant  (titanium  in  the  titanium 
forming  subcategory,  for«xample).  In 
general.  EPA  is  not  establishing  effluent 
Umitations  guidelines  and  standards  for 
nonconventional  metal  pollutants,  even 
when  they  are  the  metal  being  formed 
(such  as  titanium  in  titanium  forming), 
because  in  these  cases,  the  Agency  has 
concluded  that  regulation  of  just  the 
metal  priority  pollutants  will  ensure  that 
the  nonconventional  metal  pollutants 
are  removed.  Further,  establishing 
national  regulations  for  only  the  metal 
priority  pollutants  allows  plants  greater 
flexibility  in  the  treatment  of 
wastewater  streams  which  are  covered 
by  more  than  one  point  source  category 
or  subcategory,  because  the  regulated 
pollutants  controlled  are  qiore  likely  to 
be  the  same.  However,  for  the 
nonconventional  metal  pollutants  EPA  is 
not  regulating,  the  Agency  has  provided 
guidance  to  permit  writers  on  the  mass 
discharge  attainable  using  the  BAT 
model  technology  for  each  such 
pollutant  This  guidance  appears  in 
Section  VD.  IX.  and  X  of  the 
Development  Document. 

EPA  is  regulating  one 
nonconventional  metal  pollutant: 
molybdenum  in  the  refractory  metals 
and  uranium  subcategories.  End-of-pipe 
technology  in  addition  to  lime  and  settle, 
or  liine,  settle,  and  filter  treatment  is 
necessary  to  ensure  adequate  removal 
of  molybdenum  from  process 
wastewater.  EPA  has  added  iron 
coprecipitation  to  the  model  technology 
for  the  refractory  metals  and  uranium 
subcategories  to  remove  the  pollutant 
molybdenum.  Molybdenum  is  present  in 


signiffcant  concentrations  at  refractory 
metals  plants  because  it  is  one  of  the 
refractory  metals  being  formed.  It  is  also 
present  in  signiffcant  concentrations  at 
uranium  forming  plants  because  it  is 
used  as  a  major  alloying  agent  in 
depleted  uranium  alloys.  EPA  is  also 
establishing  limitations  for  the 
nonconventional  pollutants  fluoride  and 
ammonia.  Fluoride  was  found  in 
signiffcant  concentrations  in  the 
magnesium,  nickel-cobalt,  refractory 
metals,  titanium,  uranium,  and 
zirconiimi-haffiium  subcategories.  The 
model  technology  for  removal  of  fluoride 
is  lime  and  settle.  Fluoride  is 
precipitated  from  solution  as  a  calcium 
salt.  Therefore,  lime  is  the  alkaU  most 
commonly  used  to  remove  fluoride, 
whereas  the  precipitation  of  most  metal 
pollutants  can  be  accomplished  with 
any  alkali  salt.  Ammonia  was  found  in 
signiffcant  concentrations  at  plants  in 
the  magnesium,  titanium,  and  zirconium- 
hafnium  subcategories.  The  model 
technology  for  removing  ammonia  is 
steam  stripping. 

Toxic  organic  pollutants  were  found 
in  two  nonferrous  metals  forming  waste 
streams.  N-nitrosodiphenylamine  was 
found  in  a  signiffcant  amount  in  a 
sample  of  tube  reducing  lubricant.  In 
addition,  methylene  chloride  and 
toluene  were  found  in  the  rinsewater 
which  followed  a  solvent  cleaning  bath 
composed  of  these  compounds.  The 
Agency  is  requiring  zero  discharge  from 
these  wastewater  streams.  Tube 
reducing  lubricants  are  currently  hauled, 
rather  than  discharged,  by  the  majority 
of  plants  that  generate  this  waste.  Since 
they  tend  to  be  small  in  volimie  and 
highly  concentrated,  the  Agency  has 
concluded  this  is  the  most  practical 
disposal  alternative.  These  waste 
streams  can  be  most  economically 
handled  by  intercepting  each  such  waste 
stream  before  mixing  it  with  other 
process  wastewaters  and  disposing  of  it 
as  a  solid  waste.  Treatment  of  the 
wastes  with  activated  carbon  after 
mixing  either  waste  stream  with  other 
process  wastewaters  would  be  much 
more  expensive. 

Solvents  are  commonly  used  by 
nonferrous  metals  forming  companies  to 
clean  oils  from  the  surface  of  the  metal; 
these  processes  are  almost  always  dry. 
However,  at  one  plant  sampled  after 
proposal,  the  Agency  observed  and 
sampled  an  organic  solvent  cleaning 
process  that  involves  the  generation  of 
contaminated  rinsewater.  EPA  is 
establishing  a  zero  discharge  allowance 
for  this  waste  stream.  Other  plants 
periorm  the  same  process  without 
generating  any  wastewater  by  using 
solvents  which  need  not  be  followed  by 


a  water  rinse.  EPA  has  based  the  zero 
discharge  requirement  on  a  process 
change  which  should  achieve  the  same 
product  quality  as  a  water  rinse  at  very 
httle  expense.  Instead  of  operating  a 
solvent  bath  followed  by  a  water  rinse, 
this  plant  can  convert  the  water  rinse 
into  a  second  solvent  cleaning  step. 

The  Agency  found  1,1,1- 
trichloroethane  in  small  amounts  in  the 
nickel-cobalt,  refractory  metals, 
zirconium-hafnium  and  metal  powders 
subcategories.  The  Agency  also  found 
chlorodibromomethane,  bis(2- 
ethylhexyljphthalate  and  di-n-butyl 
phthalate  in  small  amounts  in  zinc 
forming  process  wastewater.  From  the 
available  data,  the  Agency  believes 
these  pollutants  are  unique  to  those 
sources  and  are  not  present  as  an 
integral  part  of  the  nonferrous  forming 
process.  Therefore,  EPA  is  not  regulating 
these  pollutants.  However,  the  permit 
writer  should  consider  the  possible 
presence  of  toxic  organic  pollutants  in 
nonferrous  metals  forming  wastewater 
and  if  found  should  control  them  under 
this  regulation  on  the  basis  of  best 
professional  judgment. 

Implementation  of  BAT  by  all  the 
direct  dischargers  in  the  10 
subcategories  will  remove  an  additional 
940  kg  (2070  pounds)  per  year  of  total 
priority  pollutants  beyond  BPT  at  an 
additional  capital  cost  of  $603,000  and 
additional  annuahzed  costs  of  $202,000 
in  1962  dollars.  The  Agency  estimates 
that  implementation  of  BAT  will  remove 
a  total  of  230,000  kg/year  (503,000  lbs/ 
year)  of  pollutants  at  a  total  annualized 
cost  of  ^.9  million  from  current  levels. 
No  potential  plant  closures  as  a  result  of 
meeting  these  requirements  are 
expected,  based  on  our  economic  impact 
analysis.  The  Agency  has  therefore 
concluded  that  this  level  of  BAT  control 
is  economically  achievable. 

NSPS:  The  Agency  is  promulgating 
NSPS  for  the  nonferrous  metals  forming 
category  based  on  the  same  technology 
basis  as  was  proposed,  except  in  the 
precious  metals,  titanium,  and 
zirconium-hafnium  subcategories.  For 
these  three  subcategories,  the 
technology  basis  is  the  same  as  the 
model  BAT  technology.  Accordingly,  the 
model  technology  basis  for  new  sources 
is  lime,  settle,  and  filter  with  in-process 
controls  to  reduce  wastewater  flows  for 
all  subcategories  except  lead-tin- 
bismuth,  precious  metals,  titanium, 
zirconium-hafnium,  and  metal  powders. 
EPA  is  promulgating  NSPS  for  these  five 
subcategories  on  the  basis  of  lime  and 
settle  with  in-process  controls  to  reduce 
wastewater  flows.  For  each 
subcategory,  these  model  technologies 
represent  the  best  demonstrated 
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technology.  The  subcategories  which 
have  more  stringent  requirements  for 
new  sources  than  for  existing  sources 
are  magnesium  and  metal  powders. 

In  developing  NSPS,  the  Agency 
considered  the  amount  of  water  used 
per  unit  of  production  for  each 
wastewater  stream.  Most  of  the  new 
source  regulatory  flow  allowances  are 
equivalent  to  BAT  allowances.  The  only 
exception  is  in  the  metal  powders 
subcategory.  As  discussed  above,  the 
BAT  requirements  for  existing  sources 
in  the  metal  powders  subcategory  do  not 
include  additional  in-process  controls 
above  BPT  requirements.  However, 
opportunities  to  achieve  further  flow 
reduction  of  process  wastewater  do 
currently  exist  for  some  process  waste 
streams  that  are  not  employed  at 
existing  direct  discharge  facilities  and 
the  Agency  believes  these  processes 
could  be  used  at  new  sources. 
Therefore,  the  new  source  standards  for 
this  subcategory  are  based  on  the 
application  of  additional  flow  reduction 
technologies  on  a  number  of  process 
wastewater  streams.  New  sources 
would  not  incur  expenses  associated 
with  retrofitting  these  additional  flow 
reduction  technologies  and  would  have 
the  opportunity  to  install  a  treatment 
system  which  is  designed  to  handle  the 
reduced  flow.  The  Agency  therefore 
concludes  that  the  metal  powders 
subcategory  new  source  standards  will 
not  pose  a  barrier  to  entry. 

NSPS  model  technology  for 
magnesium  forming  is  based  on  flow 
reduction,  lime,  settle,  and  filter.  The 
addition  of  a  filter  would  increase  the 
annual  cost  of  wastewater  pollution 
control  for  existing  sources  by  about  10 
percent.  However,  a  new  source  is  able 
to  design  a  treatment  system  to  handle 
the  new  source  flow  without  the 
expense  of  retrofitting  flow  reduction 
and  treatment  equipment  into  the 
facility.  The  cost  of  a  filter  for  new 
sources  is  expected  to  be  only  0.05 
percent  of  estimated  revenues  for  a  new 
source.  Therefore,  the  Agency  does  not 
expect  NSPS  to  pose  a  barrier  to  entry 
for  new  sources. 

EPA  is  promulgating  NSPS  in  the 
precious  metals,  titanium,  and 
zirconium-hafnium  subcategories  based 
on  lime,  settle,  and  in-process  controls 
to  reduce  wastewater  flow  (Option  2). 
These  NSPS  are  equivalent  to  the  BAT 
limitations  for  these  subcategories.  The 
Agency  has  decided  not  to  include 
filters  as  part  of  the  NSPS  model 
technology  (as  had  been  proposed)  for 
the  same  reasons  discussed  above  for 
rejecting  filters  as  part  of  the  BAT  model 
technology  for  these  subcategories. 

Since  NSPS  for  these  subcategories 
are  equivalent  to  the  BAT  requirements. 


the  Agency  has  concluded  that  there 
will  be  no  barrier  to  entry  for  new 
sources  in  those  subcategories.  In  fact, 
the  new  sources  can  design  for  efficient 
process  water  use  and  maximize 
wastewater  reduction,  thereby  reducing 
the  size  (and  in  turn  the  cost]  of 
pollution  control  equipment.  Therefore, 
such  equipment  may  actually  be  less 
costly  to  install  and  operate  in 
comparison  to  retrofit  at  existing  plants. 

The  NSPS  model  technology  basis  for 
the  nickel-cobalt,  refractory  metals, 
uranium,  and  zinc  subcategories  is  flow 
reduction,  lime,  settle,  and  filter,  which 
is  the  same  as  the  NSPS  technology 
basis  for  the  proposed  regulation.  The 
NSPS  model  technology  basis  for  the 
lead-tin-bismuth  subcategory  is  flow 
reduction,  lime  and  settle,  which  is  the 
same  as  the  NSPS  model  technology 
basis  in  the  proposed  regulation.  EPA's 
reasons  for  selecting  these  technology 
bases  is  explained  under  BAT.  above. 
The  pollutants  selected  for  regulation 
are  the  same  as  have  been  selected  for 
regulation  at  BAT  plus  oil  and  grease, 
TSS,  and  pH  for  all  subcategories. 

PSES.  The  Agency  is  promulgating 
PSES  for  the  nonferrous  forming 
category  on  the  same  technology  basis 
as  BAT  for  each  subcategory  except  for 
the  refactory  metals,  uranium,  and  zinc 
subcategories.  In  the  nonferrous  metals 
forming  category,  the  Agency  has 
concluded  that  the  metal  priority 
pollutants,  ammonia,  fluoride,  and 
molybdenum  pass  through  the  POTW.  A 
study  of  40  well-operated  POTW  with 
biological  treatment  that  are  meeting 
secondary  treatment  criteria  showed 
that  regulated  metals  are  typically 
removed  at  rates  varying  from  20  to  70 
percent.  Section  XII  of  the  Development 
Document  compares  the  percent  of 
pollutant  remaining  after  treatment  by  a 
well-operated  POTW  wnth  the  percent 
removed  by  BAT  level  treatment  for 
each  pollutant  regulated  in  this  category. 
POTW  with  only  primary  treatment 
have  even  lower  rates  of  removal.  In 
contrast,  BAT  level  treatment  by 
nonferrous  metals  forming  industrial 
facilities  can  achieve  removals  of  these 
pollutants  of  approximately  90  percent. 
Thus  it  is  evident  that  metals  from  this 
category  do  pass  through  POTWs.  Many 
of  the  pollutants  present  in  nonferrous 
metals  forming  waste  streams,  at 
sufficiently  high  concentrations,  can 
also  inhibit  biodegradation  in  POTW 
operations.  In  addition,  a  high 
concentration  of  toxic  pollutants  in  the 
sludge  can  limit  POTW  use  of  sludge 
management  alternatives,  including  the 
beneficial  use  of  sludges  on  agricultural 
lands. 

EPA  is  excluding  the  uranium  forming 
subcategory  from  PSES  under  the 


provisions  of  Paragraph  8(b)  of  the 
Settlement  Agreement  because  there  are 
no  existing  indirect  dischargers  in  the 
uranium  forming  subcategory.  In 
addition,  EPA  is  not  promulgating  any 
categorical  PSES  for  zinc  forming.  EPA 
proposed  this  exclusion  because,  on  the 
basis  of  available  information,  it 
appeared  that  the  economic  impact  of 
pretreatment  standards  based  on  any 
available  technology  option  would  be 
disproportionate  for  this  subcategory. 
Since  proposal,  EPA  has  re-estimated 
compliance  costs  on  a  plant-by-plant 
basis  for  the  entire  category,  and  our 
conclusions  about  the  economic  impact 
for  the  indirect  discharging  zinc  forming 
plants  has  not  changed.  Therefore,  the 
Agency  has  not  established  categorical 
PSES  for  the  zinc  subcategory.  Of 
course,  these  plants  are  still  subject  to 
the  general  pretreatment  requirements. 

The  PSES  promulgated  today  are 
equivalent  to  the  BAT  effluent 
limitations  guidelines  in  all 
subcategories  except  the  refractory 
metals  subcategory.  PSES  for  the 
refractory  metals  subcategory  is 
promulgated  based  on  the  model  end-of- 
pipe  treatment  technology  of  iron 
coprecipitation,  lime,  and  settle  %vith  in- 
process  controls  to  reduce  wastewater 
flows  (Option  2).  As  discussed  above, 
BAT  eHluent  limitations  guidelines  are 
based  on  Option  3.  The  Agency  has 
decided  not  to  include  a  filter  in  the 
model  PSES  technology  for  this 
subcategory  because,  based  on  the 
processes  at  existing  refractory  metal 
indirect  dischargers,  EPA  estimates  that 
109,000  kg/yr  (371,000  lb/>T)  of 
pollutants,  including  250  kg/yr  (550  lb/ 
yr)  of  toxic  pollutants,  will  be  removed 
after  the  installation  of  Option  2 
technology  at  a  cost  of  $1.54  million  in 
capital  investment  and  $0.6  million 
annually  above  equipment  in  place  (1962 
dollars).  The  addition  of  filtration  wguld^^ — "^^ 
only  remove  an  additional  9  kg/yr'^0  ____^      \ 
Ib/yr)  of  toxic  pollutants  (approximorfely      '"^ — • 
0.4  kg/yr  (0.9  Ib/yr)  of  toxic  pollutants 
per  plant),  while  the  incremental  cost  of 
filters  for  refractory  metal  indirect 
dischargers  is  $97,500  in  capital 
investment  and  $57,200  in  aiuiual  cost 
(1982  dollars).  These  costs  are 
significantly  greater  than  the  cost  that 
will  be  incurred  by  existing  direct 
dischargers.  The  Agency  beUeves  that 
given  these  factors,  the  costs  involved 
do  not  warrant  selection  of  filtration  as 
part  of  the  PSES  model  technology.  As 
discussed  above,  the  Agency  costed  co- 
treatment  for  plants  which  treat  process 
wastewater  from  refractory  metals 
forming  operations  with  wastewater 
from  operations  regulated  under  other 
nonferrous  metals  forming  subcategories 
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and  point  source  categories  whose 
pretreatment  standards  are  based  on  the 
addition  of  a  Glter  to  lime  and  settle 
treatment  and  concluded  that  these 
PSES  are  economically  achievable. 

PSES  is  promulgated  on  the  basis  of 
less  stringent  model  technology  than 
proposed  in  the  magnesium,  titanium, 
zirconium-hafnium,  and  metal  powders 
subcategories.  Under  the  Clean  Water 
Act,  PSES  is  to  be  generally  analogous 
to  BAT.  These  decisions  are  discussed 
in  more  detail  below. 

The  metal  powders  BAT  limitatioas 
are  baaed  on  Option  1  (rather  than 
Option  2  as  proposed]  because,  as 
discussed  above,  the  direct  dischargers 
generally  do  not  use  any  of  the 
processes  for  which  additional  flow 
reduction  is  available.  PSES  for  the 
metal  powders  subcategory  is 
established  based  on  Option  1  to  be 
analogous  to  the  BAT  limitations.  In 
addition.  EPA  estimates  that  960  kg/yr 
(2,100  Ib/yr)  of  toxic  pollutants  will  be 
removed  after  installation  of  Option  1 
technology  at  a  cost  of  $512^)00  in 
capital  investment  and  $334X00 
annually  above  equipment  in  place  (1982 
dollars).  The  addition  of  flow  reduction 
to  PSES  would  remove  88  kg/yr  (190  lbs/ 
jrr)  additional  toxic  poQutants  which  ii 
approximately  3.3  kg/yr  (7  Ibs/yr)  per 
plant.  Although  EPA  estimates  that 
capital  investment  costs  for  wastewater 
pollution  control  equipment  will  actually 
be  less  with  the  installation  of  flow 
reduction  technology,  the  incremental 
annual  costs  for  this  removal  is  $101,000 
(1982  dollars).  For  all  these  reasons,  EPA 
believes  that  the  costs  involved  do  not 
warrant  selection  of  flow  reduction  as 
part  of  the  PSES  model  technology.  As 
discussed  above,  the  Agency  estimated 
compliance  costs  for  plants  which 
cotreat  process  wastewater  from  metal 
powder  operations  with  wastewater 
from  operations  regulated  under  other 
nonferrous  metals  forming  subcategories 
and  point  source  categories  whose 
pretreatment  standards  are  based  on  the 
addition  of  a  filter  to  lime  and  setUe 
treatment  and  concluded  that  these 
PSES  are  economically  achievable. 

The  PSES  for  the  ma^esiimi 
subcategory  is  based  on  model 
technology  of  flow  reduction,  lime,  and 
settle  treatment  (Option  2)  rather  than 
flow  reduction,  lime,  settle,  and  filter 
(Option  3)  as  proposed,  because  as 
discussed  above,  the  additional  cost  of 
flitration  does  not  warrant  its  inclosioo. 
EPA  estimates  that  2.10O  kg/yr  (4600  lb/ 
yr]  of  toxic  pollutants  will  be  removed 
by  Option  2  technology.  (The  capital  and 
annual  coats  associated  with  this 
subcategory  arc  not  provided  in  order  to 
protect  information  rtnimtd 


confidentiai  These  costs  are  included  in 
the  confidential  record  sl^)po^tiIlg  this 
regulation.)  This  PSES  is  economically 
achievable.  The  addition  of  a  filter  to 
PSES  would  remove  only  an  incremental 
0^  l^yr  (1  Ib/yr)  of  toxic  pollutants. 
Further,  both  existing  indirect 
dischargers  also  form  aluminum  in 
addition  to  forming  magnesium.  Since 
these  plants  already  have  to  comply 
with  PSES  for  aluminum  forming  which 
are  based  on  flow  redaction,  lime  and 
settle  treatment  by  promulgating  PSES 
requirements  on  the  same  model 
technology  basis  for  magnesium 
forming,  these  plants  will  not  need  to 
segregate  process  wastewaters  for 
treatment 

The  PSES  for  the  precious  metals 
subcategory  is  based  on  model 
technology  of  flow  reduction,  lime,  and 
settle  (Option  Z\,  rather  than  flow 
reduction,  hme.  settle,  and  filter  (Option 
3)  as  proposed,  because  as  discussed 
above,  the  additional  cost  of  filtration 
does  not  warrant  its  selection.  EPA 
estimates  that  application  of  Option  2 
technology  to  existing  precious  metals 
forming  plants  will  remove  150  kg/yr 
(330  Ib/yr)  of  priority  pollutants  at  a  cost 
of  $749,000  tn  capital  investment  and 
$324,0t)0  annually  above  equipment  in 
place  (1982  dollars).  The  costs  are 
economically  achievable.  The  addition 
of  a  filter  to  PSES  would  remove  only  8 
kg/yr  (18  Ib/yr)  of  priority  polhitants 
(approximately  equivalent  to  0.3  kg/yr 
(0.7  Ib/yr)  per  plant).  The  incremental 
cost  of  filters  is  estimated  to  be  $74,600 
in  capital  investment  and  $49,200  in 
annual  costs  (1982  dollars).  As 
discussed  above,  the  Agency  has 
substantially  reduced  the  degree  to 
which  precious  metals  forming  plants 
will  also  be  regulated  by  other 
nonferrous  metals  forming  subcategories 
or  categories  (whose  pretreatment 
standards  might  be  based  on  a  different 
technology  basis),  by  defining  a  precious 
metal  alloy  to  be  any  alloy  containing  30 
percent  or  greater  by  weight  of  precious 
metal. 

The  PSES  for  the  titanium  subcategory 
is  based  on  model  technology  of  flow 
reduction,  lime,  and  settle  (Option  2), 
rather  than  flow  reduction,  lime,  settle, 
and  filter  (Option  3}  as  proposed, 
because  as  discussed  above,  the 
additional  cost  of  filtratioQ  does  not 
warrant  its  selection.  EPA  estimates  that 
application  of  Option  2  technology  to 
existing  titanium  forming  plants  will 
remove  282  kg/yr  (560  Ib/yr)  of  priority 
pollutants  at  a  cost  of  $757,000  in  capital 
investmexU  and  $348,000  annually,  above 
equipment  in  place  (1982  dollars).  The 
addition  of  a  filter  to  PSES  would 
remove  only  am  inacBeiaal  8  kg/yr  (18 


Ib/yr)  of  priori^  polhitants  which  is 
approximately  equivalent  to  a4  kg/yr 
(0.9  Ib/yr)  per  plant.  The  incremental 
costs  of  filters  is  estimated  to  be  $54.  400 
in  capital  investment,  and  $33,400  in 
annual  costs  (1S82  dollars).  As 
discussed  above,  the  Agency  costed 
treatment  for  plants  which  cotreat 
process  wastewaters  from  titanium 
forming  operations  with  wastewater 
from  operations  regulated  under  other 
nonferrous  metals  forming  subcategories 
and  point  source  categories  whose 
pretreatment  standards  are  based  on  the 
addition  of  a  fiher  to  lime  and  settle 
treatment  and  concluded  that  these 
PSES  are  economically  achievable. 

The  PSES  for  the  zirconium-hafiiium 
subcategory  is  based  on  model 
technology  of  flow  reduction,  lime  and 
settle  (Option  2).  rather  than  flow 
reduction.  Hme.  settle,  and  filter  (Option 
3)  as  proposed,  because  as  discussed 
above,  the  additional  cost  of  filtration 
does  not  warrant  its  selection.  EPA 
estimate  that  application  of  Option  2 
technology  to  existing  zirconium- 
hafnium  forming  indirect  dischargers 
will  remove  1,090  kg/yr  (2400  Ib/yr)  of 
total  pollutants  including  1.3  kg/yr  (3  lb/ 
yr)  of  priority  pollutants  at  a  cost  of 
$11,300  in  capital  investment  and  $4,000 
annually,  above  equipment  in  place  1982 
dollars).  The  addition  of  a  filter  to  PSES 
would  remove  only  an  incremental  2  kg/ 
yr  (4.5  Ib/yr)  of  total  pollutants  and  OM 
kg  (0.18  Ib/yr)  of  priority  pollutants.  The 
incremental  cost  of  filters  is  estimated  to 
be  $700  in  capital  investment,  and  $300 
in  annual  costs  (1982  dollars).  As 
discussed  above,  the  Agency  costed 
treatment  for  plants  which  cotreat 
process  wastewater  from  zirconium- 
hafnium  forming  operations  with 
wastewater  from  other  nonferrous 
metals  forming  subcategories  and  point 
source  categories  whose  pretreatment 
standards  are  based  on  the  addition  of  a 
filter  to  lime  and  settle  treatment  and 
concluded  that  these  PSES  are 
economically  achievable. 

The  Agency  is  promulgating  PSES  for 
the  nickel-cobalt  subcategory  on  the 
basis  of  Option  3  for  the  reasons 
discussed  above  under  BAT.  The 
Agency  is  promulgating  PSES  for  the 
lead-tiiv-biamuth  subcategory  on  the 
basis  of  Option  2  for  the  reasons 
discussed  above  under  BAT.  The  PSES 
for  these  subcategoriea,  which  are 
economically  achievable,  are  based  on 
the  same  model  technology  as  proposed. 

In  developing  these  standards,  the 
amount  of  watcz  used  per  unit  of 
production  was  considered  for  each 
waste  stream.  The  flow  allowances 
estabhihed  farfSBSan  the  same  aa 
those  eataUiahcd  for  BAT  based  on  the 
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same  flow  reduction  technologies.  The 
pollutants  selected  for  regulation  are  the 
same  as  those  regulated  at  BAT. 

The  PSES  set  forth  in  this  final  rule 
are  expressed  in  terms  of  mass  per  unit 
of  production  rather  than  concentration 
standards  in  all  subcategories. 
Regulation  on  the  basis  of  concentration 
is  not  appropriate  because  flow 
reduction  is  a  significant  part  of  the 
model  pretreatment  technology.  Mass- 
based  standards  are  necessary  because 
flow  reduction  technology  which  is 
included  in  the  model  tedinology  would 
not  be  implemented  by  concentration 
based  standards. 

Implementation  of  PSES  will  remove 
annually  an  estimated  24,800  kg/yr 
(54,800  Ib/yr)  of  metal  priority  pollutants 
(from  estimated  current  discharges)  at  a 
capital  cost  above  equipment  in  place  of 
$7.5  million  and  an  annual  cost  of  $4 
million  in  1982  dollars.  The  Agency  has 
concluded  that  PSES  is  economically 
achievable. 

The  Agency  has  considered  the  time 
for  compliance  for  PSES.  Few  of  the 
indirect  discharge  nonferrous  metals 
forming  plants  have  installed  and  are 
properly  operating  the  treatment 
technology  for  PSES.  Many  plants  in  this 
and  other  industries  will  be  installing 
the  treatment  equipment  suggested  as 
model  technologies  for  this  regulation 
and  this  may  result  in  delays  in 
engineering,  ordering,  installing,  and 
operating  this  equipment.  For  these 
reasons,  the  Agency  has  decided  to 
establish  the  PSES  compliance  date  for 
all  facilities  at  three  years  after 
promulgation  of  this  regulation. 

PSNS.  The  Agency  is  promulgating 
PSNS  for  all  subcategories  to  assure  that 
the  identified  flow  reduction  and  end-of- 
pipe  technologies  are  considered  in  new 
plant  designs.  We  are  also  issuing  PSNS 
for  the  zinc  forming  and  uranium 
forming  subcategories  for  which  BAT 
and  NSPS.  but  not  PSES,  are 
established. 

The  technology  basis  for  the  PSNS  is 
identical  to  NSPS.  The  flow  allowances 
are  the  same  as  NSPS  and  the  pollutants 
regulated  for  PSNS  are  the  same  as 
those  for  PSES.  As  discussed  under 
PSES,  pass  through  of  the  regulated 
pollutants  will  occur  without  adequate 
pretreatment  and.  therefore, 
pretreatment  standards  are  required. 
We  know  of  no  economically  feasible, 
demonstrated  technology  that  removes 
significandy  more  pollutants  than  the 
technologies  selected.  The  subcategories 
which  have  more  stringent  requirements 
for  new  sources  than  for  existing 
sources  are  magnesium,  refractory 
metals,  zinc,  and  metal  powders.  We 
have  evaluated  the  cost  associated  with 
PSNS  for  the  magnesium  and  metal 


powders  subcategories  as  discussed 
above,  and  find  that  these  costs  will  not 
pose  a  barrier  to  entry  by  new  sources 
in  either  of  these  subcategories.  PSNS 
for  the  refractory  metals  subcategory-  is 
based  on  the  model  technology  of  flow 
reduction,  lime,  settle,  and  filter.  The 
addition  of  a  filter  increases  the  annual 
cost  of  wastewater  pollution  control  for 
existing  sources  by  15  percent. 
However,  a  new  source  will  be  able  to 
design  the  treatment  system  to  handle 
the  new  source  flow  without  the 
expense  of  retrofitting  flow  reduction 
and  treatment  equipment  into  the 
facility.  The  cost  of  a  filter  for  new 
sources  is  expected  to  be  only  GJ}5 
percent  of  estimated  revenues  for  a  new 
source.  Therefore,  the  Agency  does  not 
expect  PSNS  to  pose  a  barrier  to  entry 
for  new  sources.  For  the  remaining 
seven  subcategories,  the  limitations  and 
standards  for  existing  and  new  sources, 
respectively,  are  based  on  the  same 
model  technology.  Therefore,  we  do  not 
expect  PSNS  to  pose  a  barrier  to  entry 
for  new  sources  in  these  subcategories. 
BCT.  The  Agency  is  not  promiugating 
BCT  effluent  limitations  guidelines  at 
this  time  although  BCT  limitations  were 
proposed.  EPA  will  issue  BCT  effluent 
limitations  guidelines  after  the  BCT 
methodology  has  been  finalized  In  the 
interim,  permit  writers  should  establish 
BCT  dischai^e  allowances  for  the 
conventional  pollutants  on  the  basis  of 
best  professional  judgment 

VI.  Ecooomk  Consideratkina 

A.  Analysis  and  Reports 

EPA's  economic  impact  assessment  is 
set  forth  in  Economic  Impact  Analysis 
of  Effluent  Limitations  and  Standards 
for  the  Nonferrous  Metals  Forming  and 
Metal  Powders  Industry.  This  report 
presents  the  required  investment  and 
annual  compliance  costs  for  the  industry 
as  a  whole  and  for  each  subcategory 
covered  by  the  regulation  unless 
confidential.  The  report  also  assesses 
the  probable  economic  impact  of  these 
compliance  costs  in  terms  of  price 
changes,  production  changes, 
profitability  changes,  plant  closures, 
employment  effects,  local  community 
impacts,  balance  of  trade  effects,  and 
industry  structure  changes. 

EPA  has  also  conducted  an  analysis 
of  the  incremental  removal  cost  per 
pound-equivalent  for  each  of  the 
technology-based  options  for  each 
subcategory.  Pound-equivalents  are 
calculated  by  multiplying  the  number  of 
pounds  of  pollutant  discharged  by  a 
weighting  factor  for  that  pollutant  The 
weighting  factor  is  equal  to  the  water 
quality  criterion  for  a  standard  pollutant 
(copper),  divided  by  the  water  quality 


criteri<n  for  the  pollutant  being 
evaluated.  The  use  of  pound-equivalents 
gives  relatively  mcwe  weight  to  removal 
of  more  toxic  pollutants.  Thus,  for  a 
given  expenditure,  the  cost  per  poaarf- 
equivalent  removed  would  be  lower 
when  a  hi^y  toxic  pollutant  is 
removed.  This  analjrna  is  iiw^hiH*^  in 
the  record  of  this  mlemaldng.  and  is 
entitled  Cost-Effectiveness  Analysis  of 
Effluent  Limitations  and  Standards  for 
the  Nonferrous  Metals  Forming  and 
Metal  Pomrders  Industry. 

B.  Costa  and  Economic  Impacts 

EPA  has  identified  334  plants  tliat 
perform  nonferrous  metals  forming 
operation*.  Of  these  334  planta,  178  do 
not  discharge  process  wastewater.  37 
are  direct  dischargers,  and  121  are 
indirect  dischargers.  Total  investment 
cost  to  achieve  BAT  and  PSES  is 
estimated  to  be  $14.3  million  and  rnmiil 
cost  is  estimated  to  be  $8.9  millian 
beyond  current  costs  of  waste 
treatment  These  costs  are  expteeaad  in 
first  quarter  1985  dollars.  The 
annualized  costs  include  dqireciatiaa 
and  interest 

The  costs  of  implementing  the 
regulation  were  estimated  on  a  plant-by- 
plant  basis  for  149  discharging  plants. 
based  on  informati(Hi  on  [goccsses 
carried  out  in  the  plant  productiaa 
rates,  treatment-in-place.  and  model 
treatment  technology.  For  the  purposes 
of  the  economic  impact  analysis,  the 
Agency  estimated  costs  for  ootreatment 
of  nonferrous  metals  fonning  proce— 
wastewater  flow.  There  are  71 
discharging  plants  in  the  nonforoa* 
metals  forming  category  which  also 
discharge  process  wastewater  whidi  is 
covered  by  anotho'  point  source 
category  regulation.  The  Agency  first 
estimated  the  cost  for  a  treatment 
system  large  enough  to  handle  the  entire 
process  wastewater  flow  of  each  sadi 
plant.  Then,  the  cost  attributable  to  the 
treatment  of  nonferrous  metals  fuiming 
wastewater  was  apportioned  on  the 
basis  of  the  fraction  of  the  total  flow 
generated  by  nonferrous  forming 
operations.  These  costs  for  the  148 
nonferrous  metals  forming  plants  were 
then  extrapolated  to  estimate  the 
compliance  costs  for  an  additional  nine 
plants  for  which  detailed  informatiao 
was  not  available. 

Tlie  industry  is  subcategorized  by  the 
type  of  metal  produced.  The  eoonomic 
impact  assessment  began  with  a 
microeconomic  model  which  profects 
the  price  and  output  behavior  of  each 
industry  subcategory.  The  model  was 
used,  in  conjunction  with  plant 
compliance  cost  estimates,  to  detennlna 
after-compUance  price  and  production 
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levels  for  each  industry  subcategory  and 
for  each  regulatory  option. 

A  financial  pronie  was  developed  for 
each  of  the  plants  based  on  average 
Bnancial  ratios  for  the  industry 
subcategories  in  which  the  plant 
competes.  The  primary  variables  of 
interest  in  estimating  the  potential 
economic  impacts  of  the  regulation  on 
individual  plants  were  profitability,  as 
measured  by  the  after-compliance  net 
present  value  (NPV);  and  the  ability  of 
individual  plants  to  raise  capital,  as 
measured  by  the  after-compliance  fixed 
charge  coverage  ratio.  The  plant  NPV 
represents  the  excess  of  the  discounted 
value  (i.e..  present  value)  of  the 
projected  cash  flows  from  operating  the 
plant  over  the  present  value  of  the  cash 
flows  generated  by  liquidating  the  plant 
and  investing  the  proceeds  in  an 
alternative  investment  The  fixed  charge 
coverage  ratio  is  defined  as  earnings 
before  interest  and  taxes  over  interest 
payments. 

Given  the  plant-specific  compliance 
cost  estimates,  the  subcategory-specific 
financial  ratios,  and  other  factors,  the 
potential  effect  on  industrial  plants  in 
terms  of  closures  was  projected.  If  a 
plant  generates  process  wastewater 
which  is  regulated  by  more  than  one 
nonferrous  metals  forming  subcategory 
with  different  model  end-of-pipe 
treatment  requirements,  the  Agency 
considered  the  potential  economic 
impact  onto  the  plant  as  a  whole  for 
each  model  technology  option 
considered.  The  Agency  recognizes  that 
these  plants  may  be  able  to  comply  with 
their  permit  requirements  using  a  less 
costly  treatment  system  than  treatment 
system  which  will  treat  all  process 
wastewater  to  meet  the  most  stringent 
limitations,  however,  we  have  evaluated 
the  economic  impacts  on  the  basis  of 
using  the  more  costly  technology  for  all 
wastewaters. 

Price  increases  resulting  fi^m  the 
regulation  are  expected  to  be  small, 
ranging  from  0.1  percent  for  the  lead-tin- 
bismuth  forming  subcategory  to  1.9 
percent  for  the  uranium  forming 
subcategory,  and  averaging  0.2  percent 
over  the  category.  Two  potential  plant 
closures  (both  indirect  dischargers)  are 
projected  as  a  result  of  the  regulations 
EPA  is  promulgating;  these  plants  form 
nickel,  titanium,  and  zirconium  products. 
The  total  production  ioss  for  these  two 
plants  would  be  in  the  range  of  700 
thousand  pounds  per  year.  The  closure 
of  these  two  nonferrous  metals  forming 
facilities  would  affect  about  56  jobs.  The 
Agency  does  not  expect  any 
disproportionate  impact  on  any  specific 
group  of  plants  covered  by  this 
regulation.  Community,  industry 


structure,  and  balance  of  trade  effects 
would  be  insignificant. 

BPT:  Thirty-seven  plants  are  direct 
dischargers.  For  the  purpose  of 
estimating  the  cost  of  the  regulation  and 
evaluating  the  economic  impacts,  it  was 
assumed  that  plants  will  install  the  least 
expensive  treatment  to  meet  the 
requirements  of  BPT.  For  many  plants, 
the  cost  of  in-process  controls  to  reduce 
flows,  plus  the  cost  of  end-of-pipe 
treatment  for  this  reduced  flow,  is  less 
than  the  cost  of  treating  the  larger  BPT 
regulatory  flow.  Where  this  is  Ae  case, 
it  was  assumed  that  the  lower  costs 
would  be  incurred  to  meet  the  BPT 
limits  and  no  incremental  cost  would  be 
incurred  in  meeting  the  option 
employing  flow  reduction.  Because  of 
this  assumption,  the  costs  presented 
here  are  different  than  those  shown  in 
the  technical  sections  of  the  preamble. 

The  BPT  regulation  is  projected  to 
cost  $4.7  million  in  investment  costs  and 
$3.9  million  in  annual  costs  for  these 
plants,  including  depreciation  and 
interest  (first  quarter  1985  dollars).  No 
plant  closures  or  job  losses  are 
anticipated  as  a  result  of  the  BPT 
regulation.  Price  increases  over  current 
prices  would  range  ft^m  less  than  0.1 
percent  to  1.8  percent,  averaging  0.16 
percent  over  the  category. 

BAT:  The  BAT  regtJation  will  also 
affect  the  37  direct  dischargers  in  the 
nonferrous  metals  forming  industry. 
Total  investment  costs  above  current 
treatment  in-place  are  estimated  to  be 
$5.5  million,  with  annual  costs  including 
depreciation  and  interest  of  $4.3  million 
in  first  quarter  1985  dollars.  TTie 
incremental  costs  over  BPT  are 
estimated  to  be  $0.8  million  in 
investment  costs  and  $0.4  million  in 
annual  costs.  There  are  no  plant 
closures  or  job  losses  projected  as  a 
result  of  the  BAT  regulation.  Price 
increases  over  current  prices  would 
range  from  0.1  percent  to  1.9  percent, 
averaging  0.2  percent  over  the  category, 
about  the  same  as  the  BPT  increases. 
Thus.  EPA  has  determined  that  the  BAT 
regulation  is  economically  achievable. 

PSES:  EPA  identified  121  plants  as 
indirect  dischargers.  The  pollution 
control  technology  for  the  pretreatment 
standards  is  the  same  as  the  BAT 
treatment  technology  for  all 
subcategories,  with  three  exceptions.  In 
the  uranium  forming  subcategory,  no 
PSES  is  being  promulgated  because 
there  are  no  existing  indirect 
dischargers.  In  the  refractory  metals 
subcategory,  filters  are  not  included  in 
the  PSES  model  technology,  as  they 
were  for  BAT.  for  the  reasons  stated  in 
Section  V  above.  In  the  case  of  zinc,  the 
Agency  is  excluding  the  indirect 


JMI 


dischargers  from  national  PSES  because 
the  larger  one  of  two  indirect 
dischargers  in  this  subcategory,  which 
does  not  form  any  other  metal  covered 
by  this  regulation,  is  expected  to  close  at 
each  of  the  technology  options 
considered.  As  explained  in  Section  V 
above,  EPA  has  determined  that 
imposing  any  categorical  standards  on 
the  zinc  forming  subcategory  would 
result  in  a  disproportionate  impact  on 
this  segment  of  the  industry.  Therefore, 
PSES  for  the  zinc  forming  subcategory  is 
not  economically  achievable. 

Two  potential  closures  were  identified 
in  other  subcategories.  The  major  metal 
formed  by  each  of  these  is  titanium;  in 
addition,  one  has  some  production  in  the 
zirconium-hafnium  forming  subcategory 
and  the  other  has  some  production  in 
the  nickel-cobalt  forming  subcategory. 
In  these  cases,  exclusions  similar  to 
those  in  zinc  forming  are  not  appropriate 
because  smaller  plants  in  these 
subcategories  will  be  able  to  achieve  the 
promulgated  PSES  with  no  significant 
economic  impact.  Size  cutoffs  adequate 
to  exclude  the  plants  projected  as 
possible  closures  would  leave  many 
plants  unregulated.  This  is  unacceptable 
where  costs  are  economically 
achievable  for  the  subcategories  as  a 
whole. 

With  the  PSES  exclusion  for  the  zinc 
forming  subcategory,  investment  costs 
for  the  remaining  120  indirect 
dischargers  are  estimated  to  be  $8.8 
million,  and  annualized  costs  including 
depreciation  and  interests  are  expected 
to  be  $4.6  million,  in  first  quarter  1985 
dollars.  Price  increases  in  the  various 
subcategories  would  range  from  0.1  to 
0.3  percent.  In  terms  of  unemployment, 
the  two  potential  closures  associated 
wnth  PSES  would  affect  approximately 
56  employees.  Total  production  loss  in 
the  titanium  subcategory  production 
would  be  less  than  one  percent.  Since 
the  production  and  employment  of  these 
plants  represent  a  very  small  part  of  the 
subcategory  or  category  totals,  the 
Agency  has  determined  that  PSES  is 
economically  achievable. 

NSPS-PSNS:  The  model  technologies 
for  the  effluent  standards  for  new 
sources  are  Option  2  (flow  reduction, 
lime,  and  settle)  for  direct  and  indirect 
dischargers  in  the  lead-tin-bismuth, 
precious  metals,  titanium,  zirconium- 
hafnium,  and  metal  powders 
subcategories  and  Option  3  (flow 
reduction,  lime,  settle,  and  filter)  for  the 
remaining  five  subcategories.  In  some 
cases,  the  new  source  standards  are 
more  stringent  than  those  for  existing 
sources.  However,  new  sources  might 
incur  lower  costs  than  existing  sources 
because  they  would  not  incur  expenses 


Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23.  1985  /  Rules  and  RegulatioM  34257 


associated  with  retrofitting  flow 
reduction  technology  and  would  have 
the  opportunity  to  install  a  treatment 
system  which  is  designed  to  handle  the 
reduced  flows.  In  general,  the 
incremental  costs  of  treatment  for  new 
sources  over  those  for  existing  sources 
are  sufficiently  small  that  they  are  not 
expected  to  constitute  a  barrier  to  entry. 

C.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  major  regulations. 
Major  rules  are  those  which  impose  a 
cost  on  the  economy  of  $100  million  a 
year  or  more  or  meet  certain  other 
economic  impact  criteria.  TTiig 
regulation  is  not  a  major  rule  because  its 
annualized  cost,  as  discussed  above,  is 
significantly  less  than  $100  milUon  and  it 
meets  none  of  the  other  criteria 
specified  in  Section  1(b)  of  the  Executive 
Order.  Therefore,  a  formal  Regulatory 
Impact  Analysis  is  not  required. 

D.  Regulatory  Flexibility  Analysis 

Public  Law  96-354  requires  EPA  to 
prepare  a  Regulatory  Flexibility 
Analysis  for  all  proposed  regulations 
that  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

EPA  has  examined  the  impacts  of  this 
regulation  on  small  business.  For  this 
purpose,  small  plants  were  defined  as 
those  forming  less  than  1.0  million 
pounds/year  of  nonferrous  metals. 
According  to  this  criterion,  55  percent  of 
the  dischargers  (66  out  of  119 
dischargers  who  supplied  sufficient  data 
for  this  analysis)  were  classified  as 
small.  The  economic  impact  analysis 
cited  above  evaluates  potential  impacts 
on  small  business  from  the  standpoint  of 
projected  closures  and  annual 
compliance  costs  compared  to  revenues. 
The  analysis  concludes  that  this 
regulation  will  not  result  in  a  significant 
adverse  impact  on  a  substantial  nimiber 
of  small  businesses,  and  I  hereby  certify 
to  this  effect  for  the  purpose  of  50  U.S.C 
605ib).  While  this  conclusion  obviates 
the  need  for  a  formal  Regulatory 
Flexibility  Analysis,  the  small  business 
analysis  is  included  in  the  economic 
impact  analysis  report  and  supports  the 
conclusion  that  the  regulation  is 
economically  achievable. 

E.  SBA  Loans 

The  Agency  is  continuing  to 
encourage  small  plants  to  use  Small 
Business  Administration  (SBA) 
financing  as  needed  for  pollution  control 
equipment.  The  three  basic  programs 
are:  (1)  The  Pollution  Control  Bond 
Program,  (2)  the  Section  503  Program, 
and  (3)  the  Regular  Business  Loan 
Program.  Eligibility  for  SBA  programs 


varies  by  industry.  For  applicants 
covered  by  this  regulation,  the  programs 
require  that  a  company  be 
independently  owned  and  operated  and 
not  dominant  in  its  Held  and,  depending 
on  the  subcategory,  have  a  maximum 
workforce  ranging  from  500  to  1.000 
employees,  and  maximum  aiuiual  sales 
revenue  ranging  from  $275,000  to  $22 
million. 

For  further  information  and  specifics 
on  the  Pollution  Control  Bond  Program 
contact  U.S.  Small  Business 
Administration,  Office  of  Pollution 
Control  Financing,  4040  North  Fairfax 
Drive,  Rosslyn,  Virginia  22203.  (703)  235- 
2902. 

The  section  5C3  program,  as  amended 
in  July  1980,  allows  long-tom  loans  to 
small  and  medium  sized  businesses. 
These  loans  are  made  by  SBA-approved 
local  development  companies.  These 
companies  are  authorized  to  issue 
Government-backed  debentures  that  are 
bought  by  the  Federal  Financing  Bank, 
an  arm  of  the  U.S.  Treasury. 

Through  SBA's  Regular  Business  Loan 
Program,  k  ans  are  made  available  by 
commercial  banks  and  are  guaranteed 
by  the  SBA.  This  program  has  interest 
rates  equivalent  to  market  rates. 

For  additional  information  on  the 
Regular  Business  Loan  and  Section  503 
Programs,  persons  should  contact  their 
district  or  local  SBA  office.  The 
coordinator  at  EPA  Headquarters  is  Ms. 
Frances  Desselle  who  may  be  reached 
at  (202)  382^5373. 

Vn.  Nonwater  Quality  Aspects  of 
Pollution  Control 

The  elimination  or  reduction  of  one 
form  of  pollution  may  aggravate  other 
environmental  problems.  Therefore, 
Sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  the  nonwater 
quality  environmental  impacts 
(including  energy  requirements)  of 
certain  regulations.  In  compliance  with 
these  provisions,  EPA  has  considered 
the  effect  of  this  regulation  on  air 
pollution,  solid  waste  generation,  water 
scarcity,  and  energy  consiunption.  The 
various  EPA  offices  responsible  for 
these  programs  have  review-  ed  this 
reg'.ilation  and  concur  with  its 
provisions  and  the  assessment  of 
anticipated  effects,  described  below. 
While  it  is  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  use,  EPA  beLeves  this  regulation 
will  best  serve  often  competing  national 
goals. 

The  following  are  the  anticipated 
nonwater  quality  environmental  impacts 
(including  energy  requirements) 
associated  with  the  regulation.  The 
Administrator  has  determined  that  the 
impacts  identified  below  are  justified  by 


the  l>enefits  associated  with  compttance 
with  the  limitations  and  standards. 

A.  Air  Pollution 

Imposition  of  BPT.  BAT,  NSPS,  PSES. 
and  PSNS  will  not  create  any 
substantial  air  poUution  problems, 
because  the  wastewater  treatment 
technologies  required  to  loeet  these 
limitations  and  standards  do  not  cause 
air  pollution. 

B.  Solid  Waste 

EPA  estimates  that  nonferrous  metals 
forming  facilities  generated  3623  kkg 
(3985  tons)  of  solid  wasteit  (wet  basis)  in 
1981  as  a  result  of  wastewater 
treabnent-in-place.  These  wastes  were 
composed  of  treatment  system  sludges 
containing  toxic  metals,  including 
antimony,  cadmium,  chromium,  copper, 
lead,  nickel,  and  zinc 

EPA  estimates  that  the  BPT 
requirements  will  generate  an  additianal 
1022  kkg  (1124  tons)  per  year  of  solid 
wastes  over  that  which  is  currently 
being  generated  by  die  nonfenoos 
metals  fonning  category.  The  BAT 
requirements  will  increase  these  wastes 
by  approximately  2B8  kkg  (317  tons)  per 
year  beyond  BPT  levels.  In  addition, 
PSES  will  increase  these  wastes  by 
approximately  3886  kkg  (4275  tons)  per 
year  beyond  c\irrent  levels.  New 
nonferrous  metals  forming  plants 
subject  to  PSNS  or  NSPS  will  also 
generate  treatment  system  sludges. 
These  sludges  will  necessarily  cootaia 
additional  quantities  (and 
concentrations)  of  toxic  metal 
pollutants. 

If  these  wastes  are  hazardous.-as 
defined  by  RCRA.  they  will  come  within 
the  scope  of  RCRA's  "cradle  to  grave" 
hazardous  waste  management  program, 
requiring  regulation  from  the  point  of 
generation  to  the  point  of  fined 
disposition.  EP.A's  generator  standanb 
require  generators  of  hazardous  sraslaa 
to  meet  contaiiierization,  labeling, 
recordkeeping,  and  reporting 
requirements.  In  addifion.  if  plants 
dispose  of  hazardous  wastes  off-site. 
they  must  prepare  a  manifest  which 
tracks  the  movement  of  the  wastes  from 
the  generator's  premises  to  a  permitted 
off-site  treatment  storage,  or  disposal 
facility.  See  40  CFR  262.2a  The 
transporter  regulations  require 
transporters  of  hazardous  wastes  to 
comply  with  the  manifest  system  to 
assure  that  the  wastes  are  delivered  to  a 
pennitted  facility.  See  40  CFR  263.2a 
Finally,  RCRA  regulations  establish 
standards  for  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  allowed  to  receive  such 
wastes.  See  40  CFR  Parts  284  and  265. 
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Even  if  these  wastes  are  not  identiHed 
as  hazardous,  they  still  must  be 
disposed  of  in  a  manner  that  will  not 
violate  the  open  dumping  prohibition  in 
Section  4005  of  RCRA.  The  Agency  has 
calculated  as  part  of  the  costs  for 
wastewater  treatment  the  cost  of 
hauling  and  disposing  of  additional 
waste  generated  as  a  result  of  these 
requirements.  For  more  details,  see 
Section  VIU  of  the  Development 
Document 

Wastes  generated  by  nonferrous 
metal  formers  are  subject  to  regulation 
under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
if  they  are  hazardous.  However,  the 
Agency  examined  solid  wastes  similar 
to  those  that  would  be  generated  at 
nonferrous  metals  forming  plants  by  the 
suggested  treatment  technologies  (that 
is.  the  sludges  from  lime  and  settle 
treatment)  and  believes  that  in  most 
instances  they  will  not  be  hazardous 
wastes  under  Section  3001  of  RCRA. 
Only  wastewater  treatment  sludge 
generated  by  cyanide  precipitation 
technology  is  likely  to  be  hazardous 
under  the  regulations  implementing 
Subtitle  C  of  RCRA;  such  wastes  may 
exhibit  extraction  procedure  (EP) 
toxicity.  If  so.  these  wastes  must  be 
disposed  of  as  a  hazardous  waste. 
Wastewater  treatment  sludge  from 
cyanide  precipitation  of  a  process  waste 
stream  is  generated  separately  from  lime 
and  settle  sludge  and  may  be  disposed 
of  separately.  We  estimate  that 
nonferrous  metals  forming  plants  may 
generate  an  estimated  230  kkg  of 
potentially  hazardous  sludge.  The  total 
annual  disposal  cost  for  this  sludge  is 
estimated  to  be  $77,000. 

None  of  the  other  wastewater 
treatment  sludges  are  specifically  listed 
as  hazardous,  nor  are  they  likely  to 
exhibit  one  of  the  four  characteristics  of 
hazardous  waste,  (see  40  CFR  Part  261), 
based  on  the  recommended  technology 
of  lime  and  settle  receded  where 
necessary  by  hexavalent  chromium 
reduction,  chemical  emulsion  breaking, 
and  ammonia  stripping.  By  the  addition 
of  a  small  excess  of  lime  during 
treatment  similar  sludges,  specifically 
toxic  metal-bearing  sludges  generated 
by  other  industries  such  as  the  iron  and 
steel  industrj'.  passed  the  extraction 
procedure  [EP]  toxicity  test  by  a 
substantial  margin  and  have  been 
delisted  (i.e.,  they  are  no  longer 
specifically  listed  as  hazardous)  as  a 
result.  See,  e.g.,  45  FR  78544  (November 
25, 1980);  46  FR  40154  (August  6, 1981); 
and  47  FR  52868  (November  22, 1982); 
and  40  CFR  261.24.  See  40  CFR  281.24. 
Thus,  the  Agency  believes  that 
treatment  sludges  from  nonferrous 


metals  forming  wastewaters  will 
similarly  not  be  EP  toxic  if  the 
recommended  technology  is  applied. 

Although  it  is  the  Agency's  view  that 
solid  wastes  generated  by  the  treatment 
technologies  which  serve  as  the  basis 
for  these  guidelines  will  not  be 
hazardous,  generators  of  these  wastes 
must  test  the  waste  to  determine  if  the 
wastes  meet  any  of  the  characteristics 
of  hazardous  waste  (see  40  CFR  262.10). 
The  Agency  also  may  list  these  wastes 
as  hazardous  under  40  CFR  261.11. 

The  Agency  is  not  providing  any 
allowance  for  discharge  of  spent 
solvents  from  the  solvent  degreasing 
operations  at  nonferrous  metals  forming 
plants  because  these  wastes  are  not 
wastewaters.  Disposal  of  the  spent 
solvent  may  be  subject  to  regulation 
under  RCRA.  However,  no  plant  is  the 
nonferrous  metals  forming  indu'stry  is 
known  to  currently  discharge  the  spent 
solvents.  Therefore,  the  cost  of  disposal 
of  the  spent  solvents  has  not  been 
included  in  estimating  the  incremental 
cost  of  this  regulation;  all  plants  which 
use  solvent  degreasing  are  already 
incurring  those  costs. 

The  Agency  is  establishing  a  no 
discharge  requirement  for  tube-reducing 
spent  lubricant  because,  based  on 
analytical  data  for  that  wastestream  at 
the  one  plant  sampled,  that  wastestream 
contains  treatable  levels  of  N- 
nitrosodiphenylamine.  Therefore,  this 
waste  stream  must  be  disposed  of  as  a 
solid  waste  and  may  be  hazardous.  The 
Agency  has  estimated  the  volimie  of  this 
sludge  to  be  80  kkg/yr  and  the  cost  of 
disposal  as  a  hazardous  waste  to  be 
$20,300  per  year  (1982  dollars). 

C.  Consumptive  Water  Loss 

Treatment  and  control  technologies 
that  require  extensive  recycling  and 
reuse  of  water  may  require  cooling 
mechanisms.  Evaporative  cooling 
mechanisms  can  cause  water  loss  and 
contribute  to  water  scarcity  problems — 
a  primary  concern  in  arid  and  semi-arid 
regions.  While  this  regulation  assumes 
water  reuse,  the  overall  amount  of  reuse 
through  evaporative  cooling 
mechanisms  is  low  and  the  quantity  of 
water  involved  is  not  significant.  In 
addition,  most  nonferrous  metals 
forming  plants  are  located  east  of  the 
Mississippi  where  water  scarcity  is  not 
a  problem.  We  conclude  that  the 
consimiptive  water  loss  is  insignificant 
and  that  the  pollution  reduction  benefits 
of  recycle  technologies  outweigh  their 
impact  on  consumptive  water  loss. 

D.  Energy  Requirements 

EPA  estimates  that  the  achievement 
of  proposed  BPT  effluent  limitations  will 
result  in  a  net  increase  in  electrical 


energy  consumption  of  approximately 
4.0  million  kilowatt-hours  per  year,  l^e 
BAT  technology  should  not  substantially 
increase  the  energy  requirements  over 
the  requirements  of  BPT  because  the 
reduced  pumping  requirements,  the 
agitation  requirement  for  mixing 
wastewater,  and  other  volume-related 
energy  requirements  associated  with 
reducing  process  wastewater  discharge 
to  treatment  will  offset  the  additional 
pumping  requirements  for  nitration. 
Therefore,  the  BAT  limitations  are 
assumed  to  require  an  equivalent  energy 
consumption  to  that  of  the  BPT 
limitations.  To  achieve  the  BPT  and  BAT 
effluent  limitations,  a  typical  direct 
discharger  will  increase  total  energy 
consumption  by  110,000  kilowatt-hours 
per  year. 

The  Agency  estimates  that  PSES  will 
result  in  a  net  increase  in  electrical 
energy  consumption  of  approximately 
6.4  million  kilowatt-hours  per  year.  To 
achieve  PSES,  a  typical  existing  indirect 
discharger  will  increase  energy 
consumption  by  50,000  kilowatt-hours 
per  year. 

New  source  performance  standards 
for  direct  and  indirect  dischargers  in  the 
nonferrous  metals  forming  category  will 
not  significantly  add  to  the  total  energy 
consumption  of  the  category.  This 
observation  is  based  on  the  fact  that 
BAT  and  PSES  will  increase  energy 
consumption  by  4.0  million  and  6.4 
million  kilowatt-hours,  respectively,  and 
new  source  standards  are  generally 
equivalent  to  BAT  and  PSES. 

VIII.  Pollutants  and  Subcategories  Not 
Regulated 

The  Settlement  Agreement  in  NRDC 
V.  Ruckelshaus,  supra,  contains 
provisions  authorizing  the  exclusion 
from  regulation,  in  certain  instances,  of 
toxic  pollutants  and  industry 
subcategories.  These  provisions  have 
been  rewritten  in  a  Revised  Settlement 
Agreement  which  was  approved  by  the 
District  Court  for  the  District  of 
Columbia  on  March  9, 1979.  See  NRDC 
V.  Costle,  12  ERC  1833  (D.D.C.  1979). 

A.  Exclusion  of  Pollutants 

The  Agency  has  deleted  the  following 
three  pollutants  from  the  toxic  pollutant 
list:  (49)  trichlorofluoromethane  and  (50) 
dichlorofluoromethane,  46  FR  79692 
(January  8. 1981);  and  (17) 
bis(chloromethyl)ether.  46  FR  10723 
(February  4. 1981). 

Paragraph  8(a)(iii)  of  the  Settlement 
Agreement  allows  the  Adminisfrator  to 
exclude  from  regulation  toxic  pollutants 
not  detectable  by  Section  304(h) 
analytical  methods  or  other  state-of-the- 
art  methods.  The  toxic  pollutants  not 
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detected  and  therefore  excluded  from 
regulation  are  listed  in  Appendix  B  to 
this  notice. 

Paragraph  8(a)(iii)  also  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  detected  in 
amounts  too  small  to  be  effectively 
reduced  by  technologies  known  to  the 
Administrator.  Appendix  C  to  this 
notice  lists  the  toxic  pollutants  in  each 
subcategory  which  were  detected  in  the 
effluent  in  amounts  at  or  below  the 
nominal  limit  of  analytical 
quantirication,  which  are  too  small  to  be 
effectively  reduced  by  technologies 
known  to  the  Administrator  and  which, 
therefore,  are  excluded  from  regulation. 

Paragraph  8(a)(iii)  also  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  detectable  in 
the  effluent  from  only  a  small  number  of 
sources  within  the  subcategory  because 
they  are  uniquely  related  to  those 
sources.  Appendix  D  to  this  notice  Hsts 
for  each  subcategory  the  toxic  pollutants 
which  were  detected  in  the  effluents  of 
only  a  small  number  of  plants,  are 
uniquely  related  to  those  plants,  and  are 
not  related  to  the  manufacturing 
processes  under  study. 

As  noted  above.  Paragraph  8(a)(iii) 
also  allows  the  Administrator  to  exclude 
from  regulation  toxic  pollutants  present 
in  amounts  too  small  to  be  effectively 
reduced  by  technologies  known  to  the 
Administrator.  Appendix  E  lists  those 
toxic  pollutants  which  are  above  the 
level  of  analytical  quantification  but  not 
treatable  using  technologies  considered 
applicable  to  the  category. 

Paragraph  8(a](iii]  also  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  which  will  be 
effectively  controlled  by  the 
technologies  upon  which  are  based 
other  effluent  limitations  guidelines  or 
pretreatment  standards.  Appendix  F 
lists  those  toxic  pollutants  which  will  be 
effectively  controlled  by  other  regulated 
pollutants  in  BAT  and  NSPS,  PSES,  and 
PSNS,  even  though  they  are  not 
specifically  regulated. 

B.  Exclusion  of  Subcategories 

Additionally,  Paragraph  8(a)(iv)  of  the 
Settlement  Agreement  authorizes  the 
exclusion  of  subcategories  in  which  the 
amount  and  toxicity  of  each  pollutant  in 
the  discharge  do  not  justify  developing 
national  regulations.  Certain  nonferrous 
metals  forming  subcategories  have  no 
discharging  plants  and  therefore,  meet 
the  requirement  of  Paragraph  8(a)(iv). 
Appendix  G  lists  the  subcategories 
which  were  not  regulated  for  this 
reason. 


IX.  Public  Participation  and  Re^mnse  to 
Major  Comments 

Industry  and  government  have 
participated  during  development  of 
these  effluent  limitation  guidelines  tmd 
standards.  Following  the  publication  of 
the  proposed  rule  on  March  5, 1984  in 
the  Federal  Register,  we  provided  the 
development  document  and  the 
economic  impact  analysis  supporting  the 
proposed  regulation  to  industry, 
government  agencies,  and  the  public  on 
March  7, 1984.  The  public  record 
supporting  this  regulation  was  available 
for  public  use  on  March  5, 1984.  The 
comment  period  ended  on  May  4, 1984. 
A  permit  writers'  workshop  open  to  the 
public  was  held  on  the  nonferrous 
metals  forming  proposal  in  Chicago, 
Illinois  on  April  10, 1984.  On  April  24, 
1984  in  Washington,  D.C.,  a  public 
hearing  was  held  on  the  proposed 
pretreatment  standards.  A  notice  of  data 
availability  and  a  request  for  comment 
was  published  in  the  Federal  Register  on 
February  4, 1985  with  the  comment 
period  ending  on  March  6, 1985. 

Since  proposal,  21  companies  have 
submitted  41  comment  letters  on  the 
proposed  regulation.  Comments  were 
received  from  Inco  Alloys  International. 
Inc.,  Cabot  Corporation,  Teledyne 
Allvac,  Carpenter  Technology 
Corporation,  Piper  Industries,  Inc., 
Special  Metals  Corporation,  Englehard 
Industries  Division,  Reynolds 
Aluminum,  General  Electric  Company, 
Brush  Wellman,  Inc.,  Amax.  Inc.,  Dow 
Chemical,  U.S.A.,  Keystone  Carbon 
Company,  Nuclear  Metals,  Inc.,  NRG, 
Inc.,  Timet,  Aerojet  Heavy  Metals 
Company,  Climax  Molybdenum, 
Division  of  Amax,  Inc.,  Teledyne  Wah 
Chang,  GTE.  and  the  North  Shore 
Sanitary  District. 

We  considered  all  comments  carefully 
and  made  appropriate  changes  in  the 
regulation  whenever  data  and 
information  supported  those  changes. 
Six  of  the  major  issues  raised  by  the 
comments  are  addressed  in  this  section 
of  the  preamble.  All  comments  and  our 
detailed  response  to  them  are  included 
in  a  document  entitled  Response  to 
Public  Comments  on  Proposed 
Nonferrous  Metals  Forming  and  Metal 
Powders  Effluent  Limitations  and 
Standards  which  has  been  placed  in  the 
public  record  for  this  regulation.  The 
following  is  a  discussion  of  the  Agency's 
responses  to  the  principal  comments. 

1.  BAT-PSES  Model  Technology 

Comment:  In  the  proposed  regulation, 
the  Agency  speciHcally  requested 
comments  on  the  model  technology  for 
BAT-PSES.  We  received  comments  from 
two  companies  that  dealt  with  this 


issue.  A  metal  powder  manufacturer 
commented  in  favor  of  the  proposed 
technology  of  lime  and  settle  widi  in- 
process  controls  for  the  metal  powders 
subcategory  and  against  promulgatiaa  of 
BAT-PSES  on  the  basis  of  flow 
reduction,  lime,  settle,  and  filter.  A 
nickel -cobalt  former  commented  against 
the  proposed  BAT-PSES  model 
technology,  of  flow  reduction,  lime, 
settle,  and  filter  and  in  favor  of 
promulgating  BAT-PSES  on  die  basis  of 
flow  reduction,  lime,  and  setUe  for  die 
nickel-cobalt  subcategory. 

Response:  Hie  Agency  has 
reevaluated  each  of  the  technology 
options  considered  for  BAT  in  terms  of 
cost,  economic  impact,  mass  of 
pollutants  removed.  This  reevaluation 
has  led  the  Agency  to  promulgate  BAT- 
PSES  limitations  on  a  different  modd 
technology  than  was  proposed  for  six 
subcategories.  The  Agency  is 
promulgating  BAT-4>SES  based  on  the 
same  model  technology  as  was 
proposed  for  the  remaining  four 
subcategories.  The  reasons  fat  selecting 
these  technologies  are  explained  in 
Section  V.  above. 

2.  Inadequate  Data 

Comment-  Numerous  comments  were 
received  on  the  proposed  nonforoas 
metals  forming  data  base.  Several 
commenters  noted  that  treatment 
effectiveness  data  for  several 
nonconventional  metal  pollutants  for 
which  limitations  and  standards  were 
proposed  were  inadequate  or  absent 
Other  commenters  objected  to  the  use  of 
the  combined  metals  data  base  (CMI%) 
to  establish  limitations  and  standards 
for  certain  toxic  metal  pollutants. 
Specifically,  several  nickel-cobalt 
forming  companies  commented  diat  the 
nickel  concentration  in  nickel-cobalt 
forming  wastewater  is  dissimilar  to  the 
concentration  of  nickel  in  wastewaters 
included  in  the  CMDB.  Other 
commenters  objected  to  using  die  04DB 
at  all,  arguing  instead  that  EPA  should 
base  limitations  and  standards  oo  a 
subcategory-by-subcategory  basis  using 
data  derived  from  waste  streams  in  the 
nonferrous  metals  forming  category 
only. 

Response:  The  Agency  ^Mtiposed 
limitations  and  standards  for  several  of 
the  nonconventional  metal  pollutants 
based  on  an  engineering  estimate  of  the 
e^ectiveness  of  treatment  However,  as 
discussed  earlier,  this  final  rule  only 
regulates  one  nonconventional  pollutant 
molybdenum.  None  of  the  other 
nonconventional  pollutants  for  which 
we  proposed  effluent  limitations 
guidelines  and  standards  are  regulated 
under  this  final  rule.  The  treatment 
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e^ectiveness  of  molybdenum  is  derived 
from  data  collected  at  a  uranium 
forming  plant  This  plant  treats  its 
wastewater  through  iron  coprecipitation. 
lime,  and  settle  treatment 

EPA  is  promulgating  limitations  and 
standards  for  the  priority  metal 
pollutants  based  on  the  CMDB 
treatment  effectiveness  values.  The 
Agency  has  evaluated  the  nonferrous 
metals  forming  data  in  terms  of  its 
similarity  with  the  CMDB.  Statistical 
methods  were  used  to  compare 
nonferrous  metals  forming  raw 
wastewater  and  treated  wastewater 
values  with  the  raw  and  treated 
wastewater  values  in  the  CMDB. 
Overall,  the  results  show  that  the  data 
from  the  five  categories  that  make  up 
the  CMDB  and  the  data  from  the 
nonferrous  metals  forming  category  are 
Statistically  homogeneous.  A 
comparison  of  the  nonferrous  metals 
forming  data  with  data  from  each  of  the 
categories  in  the  CMDB  shows  little 
significant  difference  among  the 
categories.  The  few  statisticaJ 
differences  that  were  observed  are  not 
substantial  and  are  not  an  indication 
that  the  nonferrous  metals  forming 
plants  will  have  difficulty  in  complying 
with  the  CMDB  treatment  effectiveness 
concentrations.  This  comparison  is 
discussed  in  more  detail  in  Section  V  of 
the  preamble  and  Section  VD  of  the 
Development  Docimfient. 

Since  proposal,  the  Agency  has 
reevaluated  the  similarity  of  nickel- 
cobalt  data  with  the  CMDB.  As  part  of 
this  reevaluation.  we  have  sampled  two 
additional  nickel-cobalt  forming  plants. 
The  results  of  this  revised  comparison 
shows  that  the  concentration  of  nickel- 
cobalt  forming  plants  is  not  significantly 
different  from  the  nickel  value  derived 
from  the  CMDB.  Therefore,  the  Agency 
is  basing  limitations  and  standards  for 
the  pollutant  nickel  in  the  nickel-cobalt 
subcategory  based  on  the  CMDE 

3.  Selection  of  Regulated  Pollutants 

Comment:  The  Agency  received  many 
comments  regarding  the  pollutants 
selected  for  regulation  at  proposal. 

(a)  Priority  metals  and  cyanide.  Two 
commenters  questioned  the  presence  of 
some  of  the  priority  pollutants  in 
process  wastewater  a  powder  metal 
manufacturer  questioned  the  presence  of 
cyanide  in  process  wastewater  collected 
from  its  faciUty,  and  a  titanium  former 
argued  that  wastewaters  pollutants. 

(b)  Nonconventional  metal  pollutants. 
Several  commenters  disagreed  with  the 
Agency's  proposal  to  regulate  various 
nonconventional  metal  pollutants. 
Commenters  objected  to  the  indicator 
pollutant  approach;  specifically,  they 
objected  to  regulation  of  the  refractory 


metals  subcategory  in  which  each  of  the 
metals  formed  (columbium,  tantalum, 
ttmgsten,  rhenium,  molybdenum,  and 
vanadium)  was  proposed  to  be  regulated 
to  ensure  the  removal  of  other  metal 
pollutants.  This  commenter  also  argued 
that  the  pollutant  molybdenum  cannot 
be  removed  with  lime  and  settle 
treatment,  and  therefore,  is  a  poor 
indicator  of  treatment  system 
performance. 

One  company  commented  that  they 
form  several  different  metals  and  are 
covered  by  three  different  nonferrous 
metals  forming  subcategories,  as  well  as 
two  other  point  source  categories.  This 
company  argued  that  the  regulation  of 
one  significant  metal  (e.g.,  a 
nonconventional  metal  pollutant)  rather 
than  only  "environmentally  significant" 
metals  (e.g.,  chromium,  lead,  nickel  and 
zinc)  would  result  in  final  regulations 
that  would  be  difficult  to  meet. 

Response:  (a)  Priority  metals  and 
cyanide.  The  Agency  is  promulgating 
BAT-PSES  requirements  for  the  priority 
metal  pollutants  for  which  requirements 
were  proposed.  In  post-proposal 
sampling,  the  Agency  has  confirmed  the 
presence  of  priority  metal  pollutants 
(lead  and  zinc)  in  titanium  forming 
wastewater.  We  are  also  promulgating 
limits  for  cyanide  in  the  metal  powders 
subcategory,  since  EPA  has  no  reason  to 
question  the  analytical  results  that 
indicate  the  presence  of  cyanide  in 
treatable  quantities.  The  Agency  has 
found  cyanide  in  other  unexpected 
sources,  and  has  confirmed  its  presence 
in  these  sources  on  more  than  one 
occasion. 

(b)  Nonconventional  metal  pollutants. 
The  Agency  is  not  promulgating 
requirements  for  most  of  the 
nonconventional  metal  pollutants  for 
which  it  proposed  limits,  to  alleviate 
problems  that  could  arise  from  plants 
that  cotreat  wastewaters  from  different 
categories  or  subcategories.  However, 
the  Agency  is  providing  guidance  and 
information  on  the  treatment 
effectiveness  and  mass  allowances  for 
these  nonconventional  metal  pollutants 
in  the  technical  Development  Document. 

The  Agency  is  establishing  limitations 
and  standards  for  one  nonconventional 
metal  pollutant,  molybdenum,  because 
removal  of  this  poUutemt  requires  more 
extensive  treatment  than  lime  and  settle. 
As  explained  earlier,  molybdenum  is 
removed  by  coprecipitation  with  iron 
and  is  being  regulated  in  the  refractory 
metals  and  uranium  forming 
subcategories.  The  pollutant 
molybdenum  is  one  of  the  metals  formed 
in  the  refractory  metals  subcategory, 
and  without  specific  controls  for  this 
pollutant  our  data  indicated  that  it  will 
not  be  adequately  removed.  Uranium  is 


frequently  alloyed  with  molybdenum, 
thus,  molybdenum  is  present  at 
treatable  concentrations  in  raw 
wastewater  generated  by  uranium 
forming.  Therefore,  Agency  is  also 
controlling  molybdenum  in  uranium 
forming. 

4.  Uranium 

Comment:  One  uranium  forming 
company  commented  on  the  proposed 
effiuent  requirements  for  the  pollutant 
uranitmi.  In  addition,  the  Department  of 
Energy  (DOE)  submitted  a  comment  on 
the  proposed  regulation  for  nonferrous 
metals  manufacturing  Phase  II 
questioning  the  Agency's  authority  to 
regulate  the  pollutant  uranium. 

Response:  The  Agency  has  considered 
DOE's  comments  and  the  fact  that  the 
Nuclear  Regulatory  Commission 
presently  classifies  uranium  in  any  form, 
including  depleted  uranium,  as  a  "source 
material"  under  the  Atomic  Energy  Act. 
In  light  of  the  Supreme  Court's  holding 
in  Train  v.  Colorado  Public  Interest 
Research  Group,  426  U.S.  1  (1976)  that 
"source,"  "special  nuclear,"  and  "by- 
product" materials  are  not  pollutants 
within  the  meaning  of  the  Clean  Water 
Act,  EPA  has  decided  not  to  finalize 
effiuent  limitations  guidelines  for 
uraniuim  under  the  Clean  Water  Act  at 
this  time.  Since  proposal,  EPA  has 
sampled  a  uranium  forming  plant  and 
collected  additional  data  on  the  raw 
wastewater  characteristics  of  uranium 
forming  waste  streams  and  the 
effectiveness  of  lime  and  settle 
treatment  for  removal  of  the  pollutant 
uranium.  Revised  treatment 
effectiveness  concentrations  for  the 
pollutant  uranium  were  published  in  the 
Federal  Register  notice  of  new  data  (50 
FR  4872.  February  4, 1985).  Discharge 
allowances  for  uranium  based  on  these 
data  are  included  in  Development 
Docimient  as  guidance. 

5.  Beryllium  Forming 

Comment:  EPA  received  comments 
from  one  company,  Brush  Wellman,  on 
the  proposed  regulation  for  beryllium 
forming.  The  commenter  manufactures 
and  forms  pure  ber>'llium  and  casts  and 
forms  beryllium  copper  alloys  and  other 
beryllium  alloys  at  one  facility.  Brush 
objected  to  the  number  of  regulations     . 
with  which  this  facility  would  have  to 
comply  (it  would  be  covered  by  four 
point  source  category  regulations: 

Nonferrous  metals  manufacturing, 
metal  molding  and  casting  (foundries), 
nonferrous  metals  forming,  and  copper 
forming),  because  each  regulation  could 
establish  effluent  limitations  based  on 
different  model  technologies  or  regulate 
different  pollutants  which  would 
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severely  limit  this  facility's  flexibility 
regarding  wastewater  treatment. 

Response:  In  settlement  of  litigation 
with  Brush  Wellman  over  the  copper 
forming  regulation,  the  Agency  agreed  to 
propose  to  amend  the  copper  forming 
regulation  to  create  a  new  subcategory 
that  would  apply  to  the  forming  of 
berj'Uium  copper  alloys.  The  proposed 
amendment  was  published  in  the 
Federal  Register  on  June  24, 1985  (50  FR 
26128).  Brush  Wellman  presented  data 
and  information  indicating  that 
beryllium  imparts  unique  properties  to 
the  beryllium  copper  alloy  which 
therefore  requires  different  processing 
than  other  copper  alloys.  These  unique 
properties  are  also  characteristic  of 
formed  pure  beryllium  and  other  formed 
beryllium  alloys,  for  which  EPA  had 
proposed  to  regulate  as  part  of  the 
nonferrous  metals  forming  category. 
Furthermore,  most  beryllium  copper 
forming  plants  also  form  pure  beryllium 
and  other  beryllium  alloys.  Since  pure 
beryllium  and  beryllium  alloys 
(including  beryllium  copper)  have 
similar  characteristics,  are  subject  to  the 
same  type  of  forming  processess,  and 
tend  to  be  formed  in  the  same  plants, 
EPA  has  decided  that  the  forming 
operations  should  all  be  combined  under 
one  regulation. 

Therefore,  the  Agency  is  not 
promulgating  limits  and  standards  for 
beryllium  forming  or  any  beryllium  alloy 
forming  (defmed  as  any  alloy  containing 
0.1  percent  or  greater  beryllium  by 
weight)  as  part  of  this  nonferrous  metals 
forming  regulation.  Instead  we  will  issue 
limitations  and  standards  for  the 
forming  of  beryllium  and  all  beryllium 
alloys,  including  beryllium  copper  at  the 
same  time. 

6.  Estimates  of  Compliance  Costs 

Comment:  Several  comments  were 
rpceived  concerning  the  estimated 
compliance  cost  estimates  for  the 
proposed  regulation.  Several 
commenters  argued  that  the  Agency 
substantially  underestimated  the  cost  of 
compliance  with  the  proposed 
regulation.  One  company  submitted  a 
detailed  estimate  of  the  cost  required  to 
install  a  treatment  system  for  one  of 
their  nickel  forming  plants  which  was 
prepared  for  them  by  an  engineering 
firm. 

Response:  Since  proposal,  the  Agency 
has  reevaluated  the  estimate  of 
compliance  costs  for  the  nonferrous 
metals  forming  category  on  a  plant-by- 
plant  basis.  These  revised  costs  were 
made  publicly  available  in  the  Federal 
Register  notice  of  new  data  (50  FR  4872, 
February  4, 1985). 

The  Agency  re-estimated  costs  for 
nonferrous  metals  forming  plants  by 


looking  at  the  entire  plant  flow,  not  just 
the  nonferrous  metals  forming  portion  of 
the  wastewater  flow.  There  are  71 
discharging  plants  in  the  nonferrous 
metals  forming  category  which  also 
discharge  process  wastewater  which  is 
covered  by  another  point  source 
category  regulation.  The  Agency 
estimated  the  cost  for  a  treatment 
system  which  is  adequate  to  handle  the 
plant's  entire  process  wastewater  flow, 
and  to  meet  each  regulation  that  apphes. 
Then  the  cost  attributable  to  the 
nonferrous  metals  forming  wastewater 
was  apportioned  on  the  basis  of  flow.  If 
a  plant  generates  process  wastewater 
which  is  regulated  by  more  than  one 
nonferrous  metals  forming  subcategory 
with  different  model  end-of-pipe 
treatment  requirements,  the  Agency 
considered  the  potential  economic 
impact  to  the  plant  as  a  whole  for  each 
model  technology  option  considered. 
The  Agency  recognizes  that  these  plants 
may  be  able  to  comply  with  their  permit 
requirements  using  a  less  costly 
treatment  system  than  treatment  system 
which  will  treat  all  process  wastewater 
to  meet  the  most  stringent  limitations, 
and  standards;  however,  we  have 
evaluated  the  economic  impacts  on  the 
basis  of  using  the  most  costly 
technology  for  all  wastewaters. 

The  Agency  has  made  a  thorough 
evaluation  of  the  cost  estimate  of  a 
treatment  system  for  the  commenter's 
nickel  forming  facility.  The  Agency's 
estimate  of  compliance  costs  for  this 
facility  is  substantially  less  than  the 
estimate  provided  by  this  company's 
consultant.  This  consultant's  treatment 
system  design  includes  extensive  back- 
up equipment  in  the  event  of  a 
equipment  failure,  and  a  large  retention 
pond  to  hold  water  in  the  event  that 
there  is  a  malfunction  in  the  treatment 
system  or  the  manufactiuing  process.  In 
addition,  the  consultant  designed  and 
costed  a  treatment  system  to  treat  the 
entire  wastewater  flow  currently 
discharged  from  this  plant,  including 
nonprocess  wastewater  (with  the 
exception  of  sanitary  water). 

EPA's  estimate  of  compliance  costs 
for  the  nonferrous  metals  forming 
category  is  derived  by  using  a  model 
treatment  system  applied  to  the  process 
wastewater  flow  at  a  rate  which 
corresponds  to  the  BPT  or  BAT-PSES 
regulatory  flow  for  the  plant.  The  cost 
model  estimates  costs  for  the  complete 
model  treatment  system,  then  subtracts 
the  cost  for  equipment  already  in  place 
at  the  plant.  Unlike  the  consultant's 
approach,  the  Agency's  cost  model  does 
not  include  such  extensive  back-up 
equipment  should  there  be  a  treatment 
system  or  process  malfunction,  nor  is 
non-process  wastewater,  such  as 


noncontact  cooling  water,  included  in 
the  wastewater  flow  to  be  treated. 
However,  an  estimate  of  the  cost  for 
pipes  and  pumps  needed  to  segregate 
this  nonprocess  water  is  included  in  the 
model.  We  did  estimate  costs  on  a  total 
plant  basis  including  costs  to  treat 
process  wastewater  from  other 
categories  when  appropriate;  the 
nonferrous  metals  forming  costs  were 
then  estimated  by  apportioning  the  costs 
on  the  basis  of  flow.  A  detailed 
evaluation  of  the  consultant's  costing 
methodology  appears  in  the  response  to 
comments  document 

X.  Best  Management  Practices  (BMP) 

Section  304(e)  of  the  Qean  Water  Act 
gives  the  Administrator  discretionary 
authority  to  presents  "t>e«t 
management  practices"  (BMP).  EPA  is 
not  proposing  specific  BMPs  for  the 
nonferrous  met  forming  category  at  this 
time. 

XI.  Upset  and  Bypass  Provisiooa 

A  recurring  issue  of  concern  has  been 
whether  industry  limitations  and 
standards  should  include  provisions  that 
authorize  noncompliance  during  periods 
of  "upset"  or  "bypass."  An  upset, 
sometimes  called  an  "excursion."  is 
unintentional  noncompliance  beyond 
the  reasonable  control  of  the  permittee. 
It  has  been  argued  that  an  upset 
provision  in  EPA's  effluent  limitations 
guidelines  is  necessary  because  such 
upsets  vdll  inevitably  occtu-,  even  if  the 
control  equipment  is  properly  operated. 
Because  technology-based  limitations 
can  require  only  what  technology  can 
achieve,  many  claim  that  liability  for 
upsets  is  improper.  When  confronted 
with  this  issue,  courts  have  been  divided 
on  whether  an  explicit  upset  or 
excursion  exemption  is  necessary  or 
whether  upset  or  excursion  incidents 
may  be  handled  through  EPA's 
enforcement  discretion.  Compare 
Marathon  Oil  Co.  v.  EPA,  564  F.2d  1253 
(9th  Cir.  1977)  with  Weyerhaeuser  v. 
Costle,  supra  and  Com  Refiners 
Association,  et  aJ.  v.  Costle,  Na  78-1089 
(8th  Cir.  April  2. 1979).  See  also 
American  Petroleum  Institute  v.  EPA, 
540  F.2d  1023  (10th  Cir.  1976):  CPC 
International.  Inc.  v.  Train.  540  FJd  1320 
(8th  Cir.  1976);  and  FMC  Corp.  v.  TYain, 
539  F.2d  973  (4th  Cir.  1976). 

An  upset  is  an  unintentional  episode 
during  which  effluent  limits  are 
exceeded:  a  bypass,  however,  is  an  act 
of  intentional  noncompliance  during 
which  waste  treatment  facilities  are 
circumvented  in  emergency  situations. 
EPA  has.  in  the  past,  included  bypass 
provisions  in  NPDES  permits. 


34262 


Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23.  1985  /  Rules  and  Regulations 


EPA  has  determined  that  both  upset 
and  bypass  provisions  should  be 
included  in  NPDES  permits  and  has 
promulgated  permit  regulations  that 
include  upset  and  bypass  permit 
provisions.  See  40  CFR  122.41.  The  upset 
provision  estabUshes  an  upset  as  an 
a^irmative  defense  to  prosecution  for 
violation  of  technology-based  effluent 
limitations.  The  bypass  provision 
authorizes  bypassing  to  prevent  loss  of 
life,  personal  injury,  or  severe  property 
damage.  Consequently,  although 
permittees  in  the  nonferrous  metals 
forming  industry  will  be  entitled  to  upset 
and  bypass  provisions  in  NPDES 
permits,  this  regulation  does  not  address 
these  issues.  Upset  provisions  are  also 
contained  in  the  General  Pretreatment 
regulation.  40  CFR  Parts  125  and  403. 

XU.  Variances  and  Modifications 

Upon  the  promulgation  of  this  final 
regulation,  the  appropriate  effluent 
limitations  must  be  applied  in  all 
Federal  and  State  NPDES  permits 
thereafter  issued  to  nonferrous  metals 
forming  direct  dischargers.  In  addition, 
upon  promulgation,  the  pretreatment 
standards  are  directly  applicable  to 
indirect  dischargers. 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fundamentally  different 
factors"  variance.  See  E.  I.  diiPont  de 
Nemours  and  Co.  v.  Train.  430  U.S.  112 
(1977):  Weyerhaeuser  Co.  v.  Costle, 
supra.  This  variance  recognizes  factors 
concerning  a  particular  discharger  that 
are  fundamentally  different  from  the 
factors  considered  in  this  rulemaking. 
However,  the  economic  ability  of  the 
individual  operator  to  meet  the 
compliance  cost  for  BPT  standards  is 
not  a  consideration  for  granting  a 
variance.  See  National  Crushed  Stone 
Association  v.  EPA,  449  U.S.  64  (1980). 
Although  this  variance  clause  was 
originally  set  forth  in  EPA's  1973-1976 
industry  regulations,  it  is  now  included 
in  the  general  NPDES  regulations  and  is 
cross-referenced  in  this  regulation,  as 
well  as  the  other  specific  industry 
regulaHons.  See  the  general  NPDES 
regulations  at  40  CFR  Part  125.  Subpart 
D. 

The  BAT  limitations  in  this  regulation 
also  are  subject  to  EPA's 
"fundamentally  different  factors" 
variance.  In  addition.  BAT  limitations 
for  nonconventional  pollutants  are 
subject  to  modification  under  Sections 
301(c)  and  301(g)  of  the  Act.  These 
statutory  modifications  do  not  apply  to 
toxic  or  conventional  pollutants. 
According  to  Section  301(j)(l)(B). 
apphcations  for  these  modificationfl 
must  be  filed  within  270  days  after 


promulgation  of  final  effluent  limitations 
guidelines.  See  40  CFR  122^1{1)(2). 

The  economic  modification  section  of 
the  Act  (Section  301(c))  gives  the 
Administrator  authority  to  modify  BAT 
requirements  for  nonconventional 
pollutants  for  dischargers  who  file  a 
permit  application  after  July  1, 1978. 
upon  a  showing  that  such  modified 
requirements  will:  (1)  Represent  the 
maximum  use  of  technology  within  the 
economic  capability  of  the  owner  or 
operator,  and  (2)  result  in  reasonable 
further  progress  toward  the  elimination 
of  the  discharge  of  pollutants.  The 
environmental  modification  (Section 
301(g))  allows  the  Administrator,  with 
the  concurrence  of  the  State,  to  modify 
BAT  limitations  for  nonconventional 
pollutants  fit)m  any  point  source  upon  a 
showing  by  the  owner  or  operator  of 
such  point  source  satisfactory  to  the 
Administrator  that: 

(a)  Such  modified  requirements  will 
result  at  a  minimum  in  compliance  with 
BPT  limitations  or  any  more  stringent 
limitations  necessary  to  meet  water 
quality  standards; 

(b)  Such  modified  requirements  will 
not  result  in  any  additional 
requirements  on  any  other  point  or 
nonpoint  source;  and 

(c)  Such  modification  will  not  interfere 
with  the  attainment  or  maintenance  of 
that  water  quaUty  which  shall  assure 
protection  of  public  water  supplies,  and 
the  protection  and  propagation  of  a 
balanced  population  of  shellfish,  fish, 
and  wildlife,  and  allow  recreational 
activities,  in  and  on  the  water,  and  such 
modification  will  not  result  in  the 
discharge  of  pollutants  in  quantities 
which  may  reasonably  be  anticipated  to 
pose  an  unacceptable  risk  to  human 
health  or  the  environment  because  of 
bioacciunulation.  persistence  in  the 
environment,  acute  toxicity,  chronic 
toxicity  (including  carcinogenicity, 
mutagenicity,  or  teratogenicity),  or 
sjTiergist  propensities. 

Section  30lO)(l)(B)  of  the  Act  requires 
that  applications  for  modifications 
under  Section  301  (c)  or  (g)  be  filed 
within  270  days  after  the  promulgation 
of  an  applicable  effluent  limitations 
guideline  regulation.  Initial  applications 
must  be  filed  with  the  Regional 
Administrator  and,  in  States  with 
approved  NPDES  programs,  a  copy  must 
be  sent  to  the  Director  of  the  State 
program.  Initial  applications  to  comply 
with  Section  301(j)  must  include  the 
name  of  the  permittee,  the  permit  and 
outfall  number,  the  applicable  effluent 
limitations  guideline  regulation,  and 
whether  the  permittee  is  applying  for  a 
301(c)  or  301(g)  modification  or  both. 


Indirect  dischargers  subject  to  PSES 
and  PSNS  are  eligible  for  credits  for 
pollutants  removed  by  a  POTW.  See  40 
CFR  403.7. 

New  sources  subject  to  NSPS  and 
reXS  are  not  eligible  for  any  other 
statutory  or  regulatory  modifications. 
See  E.  I.  duPont  de  Nemours  &  Co.  v. 
Train,  supra. 

Indirect  dischargers  subject  to  PSES 
are  eligible  for  the  "fundamentally 
different  factors"  variance.  See  40  CFR 
403.13.  On  September  20. 1983.  the 
United  States  Court  of  Appeals  for  the 
Third  Circuit  held  that  "FDF  variances 
for  toxic  pollutants  are  forbidden  by  the 
Act."  and  remanded  Section  403.13  to 
EPA.  NAMFet  a  J.  v.  EPA.  719  F.2d  624 
(3rd  Cir.  1983).  In  response  to  this 
decision.  EPA  amended  Section 
403.13(b)(2)  to  suspend  the  availability 
of  FDF  variances  for  toxic  pollutants 
covered  by  categorical  pretreatment 
standards.  See  49  FR  5131  (February  10. 
1984).  In  addition,  EPA  sought  review  of 
this  portion  of  the  Third  Circuit's 
decision.  On  February  27. 1985.  the 
Supreme  Court  reversed  the  Third  Court 
of  Appeals  and  held  that  FDF  variances 
for  toxic  pollutants  are  not  prohibited  by 
the  Clean  Water  Act.  Chemical 
Manufacturers  Assoc,  v.  Natural 
Resources  Defense  Council.  105.  S  Ct. 
1102  (1985).  Accordingly,  indirect 
dischargers  covered  by  categorical 
pretreatment  standards  for  existing 
sources  may  be  eligible  for  an  FDF 
variance.  AJiy  interested  person  should 
refer  to  40  CFR  403.13  for  the  procedures 
and  deadline  for  applying  for  this 
variance. 

XIII.  Implementatioa  of  Limitations  and 
Standards 

A.  Relationship  to  NPDES  Permits 

The  BPT  and  BAT  limitations  and 
NSPS  in  this  regulation  will  be  applied 
to  individual  nonferrous  metals  forming 
plants  through  NPDES  permits  issued  by 
EPA  or  approved  State  agencies  under 
Section  402  of  the  Act.  As  discussed  in 
the  preceding  section  of  this  preamble, 
these  limitations  must  be  applied  in  all 
Federal  and  State  NPDES  permits 
except  to  the  extent  that  variances  and 
modifications  are  expressly  authorized. 
Other  aspects  of  the  interaction  between 
these  limitations  and  NPDES  permits  are 
discussed  below. 

One  issue  that  warrants  consideration 
is  the  effect  of  this  regulation  on  the 
powers  of  NPDES  permit-issuing 
authorities.  EPA  has  developed  the 
limitations  and  standards  in  this 
regulation  to  cover  the  typical  facility  in 
each  subcategory  of  this  point  source 
category.  However,  the  promulgation  of 


FMUnI 


this  regulation  will  not  restrict  the 
power  of  any  permitting  sotbority  to  act 
in  any  manner  consistent  with  Jaw  or 
these  or  any  other  EPA  regulations, 
guidelines,  or  poKcy.  Pbr  example,  even 
if  this  regulation  does  not  control  a 
particular  pollutant,  the  permit  issuer 
may  still  limit  the  poybtsol  en  a  case- 
by-case  basis  when  such  actions  are 
necessary  to  carry  oot  th«  purposes  of 
the  Act.  In  addition,  ta  the  extent  that 
State  water  quality  standards  or  other 
provisions  of  State  or  Federal  law 
require  limits  on  pollutants  not  covered 
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by  this  regulation  (or  reqiwe  more 
stringent  liiaitatiinis  on  covered 
poUutanta).  the  pennit-issQing  aathority 
must  apply  those  limitations. 

A  second  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
NDPES  enforcement  program,  many 
aspetfts  of  which  were  considered  in 
developing  this  regulation.  The  Agency 
emphasizes  that  although  the  Qean 
Water  Act  is  a  strict  liability  statute,  the 
Agency  may  elect  to  use  any  of  flie 
enforcement  response  available  under 
the  CWA.  Sierra  Club  v.  Train.  557  F.2d 


485  (5th  Cir.  1977).  EPA  baa  exercised 
and  intends  to  exercise  its  antlmity  in  a 
manner  that  recognizes  and  promotes 
good-bith  compliance  efEorts. 

B.  Indirect  Dischargers 

For  indirect  discharg era.  PSES  and 
PSNS  are  impienented  under  National 
Pretreatment  Prograaa  procedures 
outlined  in  40  CFR  40a.  The  taUe  beknv 
may  be  of  assistance  in  resoKing 
questions  about  the  operatioB  of  that 
program.  A  brief  explanatian  of  some  af 
the  submiaaions  indicated  on  the  tabic 
follows: 


Table  2.— Indirect  OiscHAnGERS  Schedule  for  SuaMmaL  and  Compliance 


Request  tor  category 


Request  tor  fundamentally  dtfterant  factors  van- 
ance. 

BaseWte  monitoring 


Report  on  compNwwe 

Periodic  compliaiKa  reports.. 


Eidsllngu. 


Existing... 


Eidtfng.. 


Oalaorl 


eOdayr.. 

or 
60  days... 


Prior  to  comnianoement  o(  diaclMrge  to  POTW. 
180  days 


Or  30  days.. 
180  days 


90  days 

90  days 

Juris  and  December. 


From  affective  data  •(  I 
From  FadarH  Ra^Mv  i 


From  ftial  rtwriaon  on 

Frem  affacttiie  dale  of  itiwdard  or  Ibial  daci- 

siBn  on  category 
From  date  tor  final  complianoa. 


From  commencement  of  (factiarga  to  P0TW_ 


CbfMol 


R^J.^i^StJliiSS^'i'.'.iSIiL'' J!S  P"*~*««  "'^fTL'^  '^^  approved,  or  b)  DIrecfor  of  state  ««ar  poHution  ooatrol  age^^cy  eiin  an  mpiovad 
Regional  Adftunistrator.  if  stale  does  not  have  w\  approved  protreatmem  program. 


arOCM 


A  "request  for  category 
determination"  is  a  written  request, 
submitted  by  an  indirect  discharger  or 
its  POTW,  for  a  determination  of  which 
categorical  pretreatment  standard 
applies  to  the  indirect  discharger.  This 
assists  the  indirect  discharger  in 
knowing  which  PSES  or  PSNS  Kaiits  it 
will  be  required  to  meet.  See  46  CFR 
403.6(a]. 

A  "request  for  fundamentally  different 
factors  variance"  is  a  mechanism  by 
which  a  categorical  pretreatment 
standard  may  be  adjusted,  making  it 
more  or  less  stringent,  on  a  case-by-case 
basis.  If  an  indirect  discharger,  a  POTW, 
or  any  interested  person  believea  that 
factors  relatiag  to  a  specific  indirect 
discharger  are  fundamentally  difFerent 
from  those  factors  considered  during 
development  of  the  relevant  categorical 
pretreatment  standard  and  that  the 
existence  of  those  factors  justifies  a 
different  discharge  limit  from  that 
specified  in  the  categorical  atarkdard, 
then  it  may  submit  a  request  to  EPA  ioc 
such  a  variance  approved.  See  40  CFR 
403.13. 

A  "baseline  monitoring  report"  is  the 
first  report  an  indirect  discharger  must 
file  following  promulgation  of  an 
applicable  standard.  The  baseline  report 
includes:  an  identification  of  the  indirect 
discharger,  a  description  ef  its 


operations,  a  report  on  the  flows  of 
regulated  streams  and  the  results  of 
sampling  analj'ses  to  determine  levels  of 
regulated  pollutants  in  those  streams,  a 
statement  of  the  discharger's 
compliance  or  noncompliance  with  the 
standard,  and  a  description  of  any 
additional  steps  required  to  achieve 
compliance.  See  40  CFR  403  J2(b). 

A  "report  on  compliance"  is  required 
of  each  indirect  discharger  within  90 
days  following  the  date  for  compliance 
with  an  applicable  categorical 
pretreatment  standard.  The  report  must 
indicate  the  concentration  of  all 
regulated  pollutants  in  the  facility's 
regulated  process  waste  streamar  the 
average  and  maximum  daily  flows  of  the 
regulated  streams;  and  a  statement  of 
whether  compliance  is  consistentfy 
being  achieved,  and  if  not,  what 
additional  operation  and  maintenance 
or  pretreatment  is  necessary  to  achieve 
compliance.  See  40  CFR  403.12(dV 

A  "periodic  compliance  report"  is  a 
report  on  continuing  compliance  with  all 
applicable  categorical  pretreatment 
standards.  It  is  submitted  twice  per  year 
(June  and  December)  by  indirect 
dischargers  subject  to  the  standards. 
The  report  must  provide  the 
concentrations  of  the  regulated 
pollutants  in  its  discharge  to  the  POTW; 
the  average  and  maximum  daily  flow 


rates  of  the  facility;  the  methods  ased  bjF 
the  indirect  discharger  to  saa^>le  and 
analyze  the  data;  and  a  certifieatioB  that 
these  methods  conform  to  the  method* 
outlined  in  the  regulations.  See  40  CFR 
403.12(e). 

XIV.  Availability  of  Technical 
Information 

The  basis  for  this  regulation  is 
detailed  in  four  major  documents. 
Analytical  methods  are  discussed  in 
"Sampling  and  Analysis  Procedures  lac 
Screening  of  Industrial  EJfbents  iar 
Priority  Pollutants."  EPA's  technical 
conclusions  are  detailed  in  the 
"Development  Document  for  FffhM»trt 
Guidelines.  New  Source  Performance 
Standards,  and  Pietiealaient  Standards 
for  the  Nonferrous  Metals  Furmiug  and 
Metal  Powders  Point  Source  Category." 
The  Agency's  econonic  analysis  is 
presented  m  "Econatoic  Impact  Anaiyvs 
of  Effluent  Limitatia^  and  Standards 
for  the  ^kalferrous  Metals  Forming  and 
Metal  Powders  Industry."  A  detailed 
response  to  the  public  comments 
received  on  the  proposed  regulatiop  ia 
presented  in  a  report  "Respcmses  to 
Public  Comments  on  the  Proposed 
Nonferrous  Metals  Forming  and  Metal 
Powders  Effiuent  Limitations  Guidelines 
and  Standards,"  which  is  a  part  of  the 
public  record  for  dns  regnlatkn.  Copies 
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of  the  technical  and  economic 
documents  may  l>e  obtained  from  the 
National  Technical  Information  Service, 
Springfield.  Virginia  22161.  (703)  487- 
4600.  Additional  information  concerning 
the  economic  impact  analysis  may  be 
obtained  from  K^.  Joseph  Yance, 
Economic  Analysis  Staff  {WH-588),  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  S.W..  Washington.  D.C.  20460  or 
by  calling  (202)  382-5379.  Technical 
information  may  be  obtained  from  Ms. 
Janet  Goodwin,  Industrial  Technology 
Division  (VVH-552),  U.S.  Environmental 
Protection  Agency.  401  M  Street.  S.W., 
Washington.  D.C.  20460  or  by  calling 
(202)  382-7128. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  This  rule  does  not  contain  any 
information  collection  requirements. 
There  are  information  collection 
requirements  associated  with  the 
general  pretreatment  requirements  and 
permit  requirements.  These  information 
collection  requirements  have  been 
cleared  through  OMB. 

XV.  List  of  Subjects 

40  CFR  Part  468 

Copper  forming,  Waste  treatment  and 
disposal  Water  pollution  control. 

40  CFR  Part  471 

Nonferrous  metals  forming,  Water 
pollution  control.  Water  treatment  and 
disposal. 

Dated:  July  19. 1985. 
Lee  M.  Thomaa, 
Administrator. 

XVI.  Appendices 

A — Abbreviations,  Acronyms,  and 
Other  Terms  Used  in  This  Notice 

i4c/— The  Clean  Water  Act. 

Agency— The  U.S.  Environmental 
Protection  Agency. 

BAT— The  best  available  technology 
economically  achievable  under  Section 
304(b)(2)(B)  of  the  Act. 

BCT— The  best  conventional  pollutant 
control  technology  under  Section 
304(b)(4)  of  the  Act 

BMP — Best  management  practices 
under  Section  304(e)  of  the  Act. 

BPT— The  best  practicable  control 
technology  currently  available  under 
Section  304(b)(1)  of  the  Act. 

Clean  Water  Act— The  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  (33  U.S.C.  1251  et  seq.),  as  amended 
by  the  Clean  Water  Act  of  1977  (Pub.  L 
95-217). 

Direct  Discharger — A  facility  which 
discharges  or  may  discharge  pollutants 
into  waters  of  the  United  States. 


Indirect  Discharger— h.  facility  which 
discharges  or  may  discharge  pollutants 
into  a  pubUcly  owned  treatment  works. 

NPDES  Permit— A  National  Pollutant 
Discharge  Elimination  System  permit 
issued  under  Section  402  of  the  Act. 

NSPS — ^New  source  performance 
standards  under  Section  306  of  the  Act. 

POTW — Publicly  owned  treatment 
works. 

PSES — Pretreatment  standards  for 
existing  sources  of  indirect  discharges 
under  Section  307(b)  of  the  Act. 

PSNS — Pretreatment  standards  for 
new  sources  of  indirect  dischargers 
under  Sections  307  (b)  and  (c)  of  the  Act. 

RCRA — ^Resource  Conservation  and 
Recovery  Act  of  1976  (Pub.  L  94-580),  as 
amended  (42  U.S.C.  6901  et  seq.]. 

B — Toxic  Pollutants  Not  Detected  in 
Nonferrous  Metals  Forming  Wastewater 

Lead-lln-Bismutfa  Forming  Subcategory 
(Subpart  A) 

001  acenaphthene 

002  acrolein 

003  acrylonitrile 
005  benzidine 

007  chlorobenzene 

008  1,2,4-trichlorobenzene 

009  hexachlorobenzene 

010  1,2-dichloroethane 

012  hexachloroethane 

013  1,1-dichloroethane 

014  1,1,2-trichloroetfaane 

016  chloroethane 

017  deleted 

018  bis(2-chloroethyl)ether 

019  2-chloroethyl  vinyl  ether 

020  2-chloronaphtbalene 

021  2,4,&-trichlorophenol 

024  2-chlorophenol 

025  1,2-dichlorobenzene 

026  1,3-dichIorobenzene 

027  1,4-dichlorobenzene 

028  3,3'-dichlorobenzidine 

029  1,1-dichloroethylene 

030  1.2-tra/is-dichloroethylene 

031  2,4-dichlorophenol 

032  1,2-dichloropropane 

033  1,2-dichloropropylene 

034  2.4-dimethylphenol 

035  2,4-dinitrotoluene 

036  2,6-dinitrotoluene 

037  1.2-diphenylhydra2ine 

039  fluoranthene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  bi8(2-chloroisopropyi]ether 

043  bi8(2-chloroethoxy)methane 

044  methylene  chloride 

045  methyl  chloride 

046  methyl  bromide 

047  bromofonn 

048  dichlorobromomethane 

049  deleted 

050  deleted 

051  chlorodibromomethane 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 

054  isophorone 

055  naphthalene 

056  nitrobenzene 


057  2-nitrophenol 

058  4-nitrophenol 

059  2,4-dinitrophenol 

060  4,6-dinitro-o-cre8ol 

061  'N-nitrosodimethylamine 

062  N-nitrosodiphenylamine 

063  N-nitTosodi-n-propylamine 

064  pentachlorophenol 

067  butyl  benzyl  phthaiate 

068  d-n-butyl  phthaiate 

069  di-n-octyl  phthaiate 

070  diethylphthalate 

071  dimethylphthalate 

072  benzo(a)anthracene 

073  benzo(a)pyrene 

074  3,4-ben2onuoranthene 

075  benzo(k)nuoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo(ghi)perylene 

080  fluorene 

082  dibenzo(a,h)anthracene 

083  indeno(1.2,3-cd]pyrene 
064  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinyl  chloride 

089  aldrin 

090  dieldrin ' 

091  chlordane 

092  4,4-DDT 

093  4,4'-DDE 

094  4,4'-DDD 

095  alpha-endosulfan 

096  bet«-endosulfan 

097  endosulfan  sulfate 

098  endrin 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 

105  delta-BHC 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 

113  toxaphene 
116  asbestos 

125  selenium 

126  silver 

127  thalUum 

129  2,3,7,8-tetrachlorodilbenzo-p-dioxin 
(TCDD) 

Magnesium  Forming  Subcategory  (Subpart  B) 

001  acenaphthene 

002  acrolein 

003  acrylonitrile 

004  l>enzene 

005  benzidine 

006  carbon  tetrachloride 

007  chlorobenzene 

008  1,2,4-trichlorobenzene 

009  hexachlorobenzene 

010  1,2-dichloroethane 

012  hexachloroethane 

013  1,1-dichloroethane 

014  1,1,2-trichloroethane 

015  1.1,2,2-tetrachloroethane 

016  chloroethane  ' 
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017  deleted 

018  bi8(2-chIoroethyl)ether 

019  2-chloroefhyl  vinyl  ether. 

020  2-chloronaphthalmie 

021  2.4.6-trichtorophenol 

022  parachloronwtaccno^ 

023  chloroform 

024  2-chloropheflol 

025  1,2-diLiilorobenzene 

026  l,3-dichlorobeR2eK> 

027  l,4-dir;hIorobon2«» 
b28        3,3'-dichlorabenKidnie 

029  l,l-dichloroethylei» 

030  1.2-/ro/js-dichloroelhyleBe 

031  2,4-dichloi>ophenol 

032  l,2-diclik)ropropane 

033  1.2-dir.hloropropyIene 

034  2,4-dimethylphenol 

035  2,4-dinitra(oluene 

036  2,6-dinitrotoIuene 

037  l,2-diphenyIhydraziR« 

038  ethylbenzene 

039  fluoranthene 

040  4-cklorophcnyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  bi8(2-chloroisopropyljether 

043  bis(2-cbloroetiioxy)methane 

045  methyl  chloride 

046  methyl  bromide 

047  bromoform 

048  dichlorobroraometbane 

049  deleted 

050  deleted 

051  chlorodibromomethane 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 

054  isophocone 

055  naphthalene 

056  nitrobenzene 

058  4-nitrophenoI' 

059  2,4-dinitrophenoI 

060  4,6-dinitro-o-cresal 

061  N-nitrosodimethylamine 

062  N-nitrosodiphenylamine 

063  N-nitro8odi-n-propylamine 

064  pentachlorophenol 

066  bis(2-ethylhexyl)phthalate 

067  butyl  benzyl  phthalate 

068  d-n-butyl  phthalate 

069  di-n-octyl  phthalate 

070  diethylphthalate 

071  dimethyiphthalate 

072  benzo(ajanthracene 

073  benzo(a)pyrene 

074  3,4-benzofluoraiithene 

075  benzo(k)f!uoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo(ghi)perylene 

080  fluorene 

081  phenanthrene 

062  dibenzo(a.h)antfaraGene 

083  indeno(l,2,3-cdlpyrene 

084  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinyl  chloride 

089  aldrin 

090  dieldrin 

091  chlordane 

092  4,4-DDT 

093  4,4-DDE 

094  4,4'-DDD 

095  alpha-endosulfan 
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096 

beta-endosulfan 

091 

chlordane 

097 

endoaulfan  sulfate 

092 

4.4'-DDT 

098 

endrin 

093 

4,4'-DDE 

100 

heptachlor 

0B4 

4,4'-DDD 

101 

heptachfor  epoxide 

095 

alpha-endosulfan 

102 
103 
105 
106 
107 
108 

alpha-BHC 

beta-BHC 

delta-BHC 

PCB-1242 

PCB-1254 

PCB-1221 

096 

097 
093 
100 
101 

beta-endcsulfan 
endosulfan  sulfate 
endrin 
heptachlor 
heptachlor  epoxide 

109 
110 

PCB-1232 
PCB-124e 

102 
103 

alpha-BHC 
beta-BHC 

111 

PCB-1260 

105 

delta-BHC 

112 

PCB-1016 

106 

PCB-1242 

113 

115 

toxaphene 
arsenic 

107 
108 

PCB-1254 
PCB-1221 

116 

asbestos 

109 

PCB-1232 

118 

cadmium 

110 

PCB-1248 

120 
124 

copper 
nickel 

111 
112 

PCB1260 
PCB-1018 

125 

selenhnn 

113 

toxaphene 

127 

thalHtmt 

lie 

asbestos 

129       2,3.7.8-tetrachlorodibenzo-n-dioxin 
(TCDD) 

129       2.3.7.8-tetrachlorodibeHD»p^lanii 
(TCDD) 

Nickel-Cobalt  Fomung  Stibr.atesor]f  (Subpart 

Precious  Metals  Fonntns  Subcatayvy 
(Subpart  D) 

007. 

acrolein 

001 

acecaphthene 

003 

acryloni  trite 

002 

acrolein 

006 

carbon  tetrachloride 

003 

acrylonithic 

007 

chlorobenzene 

on.s 

benzidine 

008 

1.2:4-trich!orobenzene 

006 

carbon  tetracUoride 

009 

hexachlorobenzene 

007 

chlorobenzene 

010 

1.2-dichIoroethene 

008 

1,2,4- tri  chlorobenzene 

014 

l,l,2-trichk)roetitane 

009 

hexachlorobenzene 

015 

1,1,2,2-tetrachloroethane 

010 

1 .2-dichloroethane 

016 

chloroe  thane 

012 

hexa  chloroe  thane 

017 

deleted 

013 

1,1-dichloroe  thane 

018 

bi8(2-chloroethyF)ether 

014 

l,l,2-trichloroetha™> 

019 

2-chloroethyI  vinyl  etfier 

015 

1.1.2.2-tetrachloFrw  'haw 

020 

2-ch!oronaphthalene 

017 

deleted 

021 

2,4.6- trichlorophenol 

018 

bis(2-chloroetfaynether 

024 

2-chlorophenol 

019 

2-chloroethyl  vinyl  ether 

025 

l,2-dichloroben2ene 

020 

2-chloronaphthalene 

026 

1.3-dichIorobenzene 

021 

2.4,6-trichlort^>benol 

027 

1.4-dichlorobenzene 

022 

parachlorometacresot 

030 

1.2-;n3/7s-dichloroethyleDe 

023 

chloroform 

031 

2,4-dichlorophenol 

024 

2-chlorophenol 

032 

1,2-dichloropropane 

025 

1.2-dichIorobenzene 

033 

1,2-dichloropropylene 

026 

1,3-dichlorobenzcne 

035 

2,4-dinitrotoluene 

027 

1,4-dichlorobenzene 

038 

ethylbenzene 

028 

3.3'-dichloro  benzidine 

040 

4-chlorophenyl  phenyl  ether 

029 

l.l-dichloroethylene 

041 

4-bromophenyl  ph«nyf  ether 

030 

1.2-/njns-dichloroethyteae 

042 

bis(2-chloroisopropyl)ether 

031 

2,4-dichlcrophenoi 

045 

methyl  chloride 

032 

1,2-dichloropropane 

046 

methyl  bromide 

033 

1,2-dichloropropylene 

047 

bromoform 

034 

2.4-diine  thylphenol 

048 

dichlorobroTJomethane 

035 

2.4-din;trotoluene 

049 

deleted 

038 

2,6-dini  crotoluene 

050 

deleted 

037 

1.2-dipherylhydrazine 

051 

chlorodibromomethane 

038 

ethyibenzens 

052 

hexachlorobutadiene 

039 

fluoranthene 

053 

hexachlorocyclopentadiene 

040 

4-chlorophenyI  phenyl  ether 

054 

isophorone 

041 

4-bromophenyl  phenjrt  etbo' 

056 

nitrobenzene 

042 

bi8(2-chloroi8opropyl)efh«- 

059 

2,4-dinitrophenol 

043 

bis(2-chloroethoxyjmethaiie 

074 

3.4-benzofluoranthene' 

046 

methyl  bromide 

079 

benzo(ghi)perylene 

047 

bromoform 

082 

diberzof»,h)antkraeene 

046 

dichlurobromometh  ane 

085 

tetrachloroethylene 

049 

deleted 

087 

trichloroethylens 

050 

deleted 

088 

vinyl  chloride 

051 

chlorodibromomethane 

089 

aldrin 

05? 

hexachlorobutadiene 

090 

dieldrin 

053 

hexachlorocyclopentadfem 
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054  isophorone 

055  naphthalene 

056  nitrobenzene 

057  2-nitrophenol 

058  4-nitrophenol 

059  2.4-dinitrophenol 

060  4.6-clinitro-o-cre8ol 

061  N-nitrosodimethylamine 

062  N-nitrosodiphenylamine 

063  N-nitrosodi-n-propylamine 

064  pentachlorophenol 

065  phenol 

066  bis{2-ethylhexyl)phthalate 

067  butyl  benzyl  phthalate 

068  d-n-butyl  phthalate 

069  di-n-octyl  phthalate 

070  diethl>'phthalate 

071  dimethylphthalate 

072  benzo(a)anthracene  ' 

073  benzo(a)pyrene 

074  3,4-benzofluoranthene 

075  benzo(k)fluoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo(ghi)perylene 

080  fluorene 

081  phenanthrene 

082  dibenzo(a.h)anthracene 

083  mdeno(1.2,3r<ul)pyTene 

084  pyrene 

085  tetrachloroethylene 

088  vinyl  chloride 

089  aldrin 

090  dieldrin 

091  chlordane 

092  4.4-DDT 

093  4.4'-DDE 

094  4.4'-DDD 

095  alpha-endosulfan 

096  beta-endosulfan 

097  endosulfan  sulfate 

098  endrin 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 

105  delta-BHC 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 

113  toxaphene 

116  asbestos 

117  beryllium 
125  selenium 

129  2.3,7.S-tetrachlorodibenzo-p-dioxin 
(TCDD) 

Refractory  Metals  Forming  Subcategory 
(Subpart  E) 

001  acenaphthene 

002  acrolein 

003  acrylonitrile 

004  benzene 

005  benzidine 

006  carbontetrachloride 

007  chJorobenzene 

008  1.2.4-trichlorobenzene 

009  hexachlorobenzene 

010  1.2-dichloroethane 
012  hexachloroethane 
014  1.1.2-trichloroethane 


016  chloroethane 

017  deleted 

018  bis(2-chloroethyl)ether 

019  2-chloroethyl  vinyl  ether 

020  2-chloronaphthalene 

021  2,4,6-trichlorophenol 

022  parachlorometacresol 

025  1,2-dichlorobenzene 

026  1,3-dichlorobenzene 

027  1.4-dichlorobenzene 

028  3.3'-dichlorobenzidine 

030  1.2-tra/7s-dichloroethylene 

031  2,4-dichlorophenol 

032  1,2-dichloropropane 

033  1,2-dichloropropylene 

036  2.6-dinitroto!uene 

037  1,2-diphenylhydrazine 

038  ethylbenzene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  bis(2-chloroisopropyl)ether 

043  bi8(2-chloroethoxy)methane 

045  methyl  chloride 

046  methyl  bromide 

047  bromoform 

048  dichlorobromomethane 

049  deleted 

050  deleted 

051  chlorodibromomethane 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 

054  isophorone 

058  4-nitrophenol 

059  2.4-dinitrophenol 

061  N-nitrosodimethylamine 

064  pentachlorophenol 

071  dimethylphthalate 

073  benzo(a)pyTene 

074  3.4-benzofluoranthene 

075  benzo(k)fluoranthene 
079  benzo{ghi)perylene 

082  dibenzo(a,h]anthracene 

083  indeno(1.2.3-cd)pyrene 

087  trichloroethylene 

088  vinyl  chloride 

089  aldrin 

090  dieldrin 

091  chlordane 

092  4,4'-DDT 

093  4.4'-ODE 

094  4.4'-DDD 

095  alpha-endosulfan 

096  beta-endosulfan  — 

097  endosulfan  sulfate 

098  endrin 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 

105  delta-BHC 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 

113  toxaphene 
116  asbestos 

129  2.3.7,8-tetrachlorodibenzo-p-dioxin 
(TCDD) 

Titanium  Forming  Subcategory  (Subpart  F) 

001  acenaphthene 

002  acrolein 

003  acrylonitrile 


004 

benzene 

005 

benzidine 

007 

chlorobenzene 

008 

1.2,4-trichlQrobenzene 

(K)H 

hexachlorobenzene 

010 

1,2-dichloroe  thane 

Oil 

1,1,1-trichloroethane 

012 

hexachloroethane 

013 

1,1 -dichloroe  thane 

014 

1,1,2-trichIoroethane 

015 

1,1,2,2-tetrachloroethane 

016 

chloroethane 

017 

deleted 

018 

bi8(2-chloroethyl)ether 

019 

2-chloroethyl  vinyl  ether 

020 

2-chloronaphthalene 

021 

2,4,6-trichlorophenol 

022 

parachlorometacresol 

023 

chloroform 

024 

2-chlorophenol 

025 

1,2-dichlorobenzene 

026 

1,3-dichlorobenzene 

027 

1,4-dichlorQbenzene 

028 

3,3'-dichlorobenzidine 

029 

1,1-dichloroethylene 

030 

1,2-tro/JS-dichloroethylene 

031 

2,4-dichlorophenol 

032 

1,2-dichloropropane 

033 

1 ,2-dichloropropylene 

034 

2,4-dimethylphenol 

035 

2,4-dinitrotoluene 

036 

2,6-dinitrotoluene 

037 

1,2-diphenylhydrazine 

038 

ethylbenzene 

039 

fluoranthene 

040 

4-chlorophenyl  phenyl  ether 

041 

4-bromophenyl  phenyl  ether 

042 

bi8(2-chloroi8opropyl)ether 

043 

bi8(2-chloroethoxy)methane 

045 

methyl  chloride 

046 

methyl  bromide 

047 

bromoform 

048 

dichlorobromomethane 

049 

deleted 

050   . 

deleted 

051 

chlorodibromomethane 

052 

hexachlorobutadiene 

053 

hexachlorocyclopentadiene 

054 

isophorone 

055 

naphthalene 

056 

nitrobenzene 

057 

2-nitrophenol 

058 

4-nitrophenol 

aw 

2,4-dinitrophenol 

060 

4,6-dinitro-o-cresol 

061 

N-nitrosodimethylamine 

063 

N-nitrosodi-n-propylamine 

064 

pentachlorophenol 

065 

phenol 

066 

bis(2-ethylhexyl)phthalate 

067 

butyl  benzyl  phthalate 

068 

d-n-butyl  phthalate 

069 

di-n-octyl  phthalate 

070 

diethylphthalate 

071 

dimethylphthalate 

072 

benzo(a)anthracene 

073 

benzo(a)pyrene 

074 

3,4-benzonuoranthene 

075 

benzo(k)fluoranthene 

076 

chrysene 

077 

acenaphthylene 

078 

anthracene 

079 

benzo(ghi]perylene 

060 

fluorene 

081 

phenanthrene 
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082  dibenzo(a.h)anthracene 

083  indeno(l,2,3-cd)pyrene 

084  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinyl  chloride 

089  aidrin 

090  dieldrin 

091  chlordane 

092  4,4-DDT 

093  4.4 -DDE 

094  4.4-DDD 

095  alpha-endosulfan 

096  beta-endosulfan 

097  endosulfan  sulfate 

098  endrin 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 

105  delta-BHC 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 

113  toxaphene 
116  asbestos 

129  2.3.7,8-tetrachlorod)benzo-p-dioxin 
(TCDD) 

Uranium  Forming  Subcategory  (Subpart  G) 

001  acenaphthene 

002  acrolein 

003  acrylonitriie 

004  benzene 

005  benzidine 

006  carbon  tetrachloride 

007  chlorobenzene 

008  1,2,4-trichlorobenzene 

009  hexachlorobenzene 

010  1.2-dichioroethane 
Oil  1,1,1-trichloroethane 

012  hexachloroethane 

013  1,1-dichloroethane 

014  1,1.2-trichloroethane 

015  1,1.2.2-tetrachloroethane 

016  chloroethane 

017  deleted 

018  bis(2-chloroethyl]ether 

019  2-chloroethyl  vinyl  ether 

020  2-chloronaphthaIene 

021  2,4,6-trichlorophenol 

023  chloroform 

024  2-chlorophenol 

025  1,2-dichIorobenzene 

026  1.3-di  chlorobenzene 

027  1.4-dichlorobenzene 

028  3.3'-dichlorobcnzidine 

029  l.l-dichloroethylene 

030  l,2-?ra/7s-dichloroethylene 

031  2,4-dichlorophenol 

032  1,2-dichloropropane 

033  1.2-dichloropropylene 

034  2.4-dimethylphenol 

035  2,4-dinitrotoluene 

036  2,6-dinitrotoluene 

037  1.2-diphenylhydrazine 

038  ethylbenzene 

039  fluoranthene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  bis(2-chloroisopropyl)ether 


043  bi8(2-chloroethoxy)methane 

044  methylene  chloride 

045  methyl  chloride 

046  methyl  bromide 

047  bromoform 

048  dichlorobromomethane 

049  deleted 

050  deleted 

051  chlorodibromomethane 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 

054  isophorone 

055  naphthalene 

056  nitrobenzene 

057  2-nitrophenol 

058  4-nitrophenol 

059  2,4-dinitrophenol 

060  4,6-dinitro-o-cresol 

061  N-nitrosdimethylamine 

062  N-nitrosodiphenylamine 

063  N-nitro8odi-n-propylamine 

064  pentachlorophenol 

065  phenol 

067  butyl  benzyl  phthalate 

068  d-n-butyl  phthalate 

069  di-n-octyl  phthalate 

070  ditithylphthalate 

071  dimethylphthalate 

072  benzo(a]anthracene 

073  benzo(a)pyrene 

074  3,4-benzofluoranthene 

075  benzo(k]fluoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo(ghi)perylene 

080  fluorene 

082  dibenzo(a.h)anthracene 

083  indeno(l,2,3-cd)pyrene 

084  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinyl  chloride 

089  aidrin 

090  dieldrin 

091  chlordane 

092  4.4-DDT 

093  4.4'-DDE 

094  4.4'-DDD 

095  alpha-endosulfan 

096  beta-endosulfan 

097  endosulfan  sulfate 

098  endrin 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 

105  delta-BHC 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1280 

112  PCB-1016 

113  toxaphene 
116  asbestos 

129  2,3.7,8-tetrachlorodibenzo-p-dioxin 
(TCDD) 

Zinc  Forming  Subcategory  (Subpart  H) 

002  acrolein 

005  benzidine 

006  carbon  tetrachloride 
009  hexachlorobenzene 


Oil  1.1.1-trichloroetfaane 

012  hexachloroethane 

010  chloroethane 

017  deleted 

019  2-chloroethyl  vin^  edier 

020  2-chloronaphthalene 

021  2.4.6-trichlorophenol 

022  parachlorometacretol 

024  2-chlorophenol 

025  1,2-dichlorobenzene 
028  l,3-<lichlorobenzene 

027  1,4-dichlorobenzene 

028  3.3'-dichlorobenzeDe 
031  2,4-dichlorophenol 
035  2,4-dinitrotoluene 

039  fluoranthene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  biB(2-chloroi8opropyl)ether 
045  methyl  chloride 

049  deleted 

050  deleted 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 

054  isophorone 

056  nitrobenzene 

057  2-nitrophenol 

058  4-nitrophenol 

059  2,4-dinitrophenol 

060  4.6-dinitro-o-cresol 

061  N-nitrosodimethylamine 

062  N-nitrosodiphenylamine 

063  N-nitrosodi-n-propylamine 

064  pentachlorophenol 

065  phenol 

009  di-n-octyl  phthalate 

071  dimethylphthalate 

073  benzo(a)pyrene 

074  3,4-benzofluoranthene 

075  benzo(k)fluoranthene 
077  acenapthaylene 

079  benzo(ghi}perylene 

060  fluorene 

082  dibenzo(a.h)anthracene 

084  pyrene 

088  vinyl  chloride 

089  aidrin 

090  dieldrin 

091  chlordane 

092  4,4-DDT 

093  4.4-DDE 

094  4.4-DDD 

095  alpha-endosulfan 

096  beta-endosulfan 

097  endosulfan  sulfate 

098  endrin 

100  heptachlor 

101  hepthachor  epoxide 

102  alpha-EHC 

103  beta-BHC 

105  delta-BHC 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1018 

113  toxaphene 

114  antimony 

115  arsenic 

116  asbestos 

117  berylUum 

118  cadmium 
120  copper 
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122  lead 

123  mercury 

125  selenium 

126  silver 

127  thallium 

129  2.3.7.8-tetrachlorodibenzo-p-dioxin 
(TCDD) 


Zirconium-Hafnium  Forming  Subcategor)- 

(Subpart  I) 

001 

acenaphthene 

003 

acrylonitrile 

005 

benzidine 

UUb 

carbon  tetrachloride 

007 

chloroben2ene 

008 

1 .2,4-  trichlorobenzene 

009 

hexachlorobenzene 

010 

1.2-dichloroe  thane 

012 

hexachloroethane 

014 

1.1,2-trichloroethane 

015 

1,1.2,2-telrachloroethane 

016 

chloroethane 

017 

deleted 

018 

bis(2-chloroefhy!)ether 

019 

2-chloroethyl  vinyl  ether 

020 

2-chloronaphthalene 

021 

2.4,6- trichlorophenol 

024 

2-chlorophenol 

025 

1.2-dichloro  benzene 

026 

1,3-dichloro  benzene 

027 

1.4-dichlorobeiizene 

028 

3,3'-dichlorobenzidine 

029 

1 .1  -dichloroethy  lene 

030 

1.2-fnj/7S-dichloroefhylene 

031 

2,4-dichlorophenol 

032 

1.2-dichloropropane 

033 

1,2-dichloropropylene 

034 

2.4-dimethylphenol 

035 

2,4-dinitrotaluene 

036 

2,6-dinitrotoluene 

037 

1.2-diphenylhydrdzine 

039 

fluoranthene 

(MO 

4-chlorophenyI  phenyl  ether 

041 

4-bromophenyl  phenyl  ether 

042 

bi8(2-chloroisopropyl)ether 

043 

bis(2-chloroethoxy)raethane 

045 

methyl  chloride 

()46 

methyl  bromide 

04" 

bromoform 

U48 

dichlorobromomethane 

049 

deleted 

050 

deleted 

051 

chlorodibromomethane 

052 

hexachlorobutadiene 

053 

hexachlorocyclopentadiene 

054 

isophorone 

055 

naphthalene 

056 

nitrobenzene 

n58 

4-nitrophenol 

(.59 

2.4-dinitrophenol 

060 

4.6-dinitro-o-cresol 

061 

N-nitrosodimethylamine 

063 

N-nitro8odi-n-propylamine 

064 

pentachlorophenol 

065 

phenol 

067 

butyl  benzyl  phthalale 

071 

dimelhylphthalate 

072 

benzo(a]anthracene 

073 

benzo(a)pyrene 

074 

3,4-benzofluoranthene 

075 

benzo(k)nuoranthene 

076 

chr>'sene 

077 

acenaphthylene 

079 

benzo(ghi)pery  lene 

080 

fluorene 

082 

dibenzo(a.h)anthracene 

063  indeno(l^,}-cd)pyrene 

084  pyrene 

088  vinyl  chloride 

089  aldrin 

090  dieldrin 

091  chlordane 

092  4,4'-DDT 

093  4,4-DDE 

094  4,4'-DDO 

095  alpha-endosulfan 

096  beta-endosulfan 

097  endosulfan  sulfate 

098  endrin 

099  endrin  aldehyde 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 

104  gamma-BHC 

105  delta-BHC 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 

113  toxaphene 
116  asbestos 

129  2.3.7,8-tetrachlordibenzo-p-dioxin 
(TCDD) 

Metal  Powders  (Subpart  J] 

(X)l  acenaphthene 

002  acrolein 

(X)3  acrylonitrile 

005  benzidine 

007  chlorobenzene 

008  1,2,4-trichlorobenzene 
{X)9  hexachlorobenzene 
010  1.2-dichloroethane 

012  hexachloroethane 

013  1,1-dichloroethane 

014  1.1,2-trichIoroetliane 

015  1.1.2.2-tetrachloroethane 

016  chloroethane 

017  deleted 

018  bis(2-chloroethyl)ether 

019  2-chloroethyl  vinyl  ether 

020  2-chloronaphthalene 

021  2,4,6-trichlorophenol 

022  parachlorometacresol 

023  chloroform 

024  2-chlorophenol 

025  1,2-dichlorobenzene 

026  1,3-dichlorobenzene 

027  1.4-dichlorobenzene 

028  3,3'-dichlorobenzidine 

029  l.l-dichloroethylene 

030  1.2-/ro/js-dichloroethyiene 

031  2.4-dichlorophenol 

032  1,2-dichloropropane     -^ 

033  1.2-dichloropropylene 

034  2.4-dimethylphenol 

035  2.4-dinitrotoluene 

036  2.6-dinitrotoluene 

037  1,2-diphenylhydrazine 

038  ethylbenzene 

039  fluoranthene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  bis(2-chloroisopropyl)ether 

043  bis{2-chloroethoxy)methane 

045  methyl  chloride 

046  methyl  bromide 

047  bromoform 


048  dichlorobromomethane 

049  deleted 

050  deleted 

051  chlorodibromomethane 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 

054  isophorone 

055  naphthalene 

056  nitrobenzene 

057  2-nitrophenol 

058  4-nitrophenol 

059  2.4-dinitrophenol 

060  4,'S^ainitro-o-cre8ol 

061  N-nitrosodimethylamine 

062  N-nitrosodiphenylamine 

063  N-nitrosodi-n-propylamine 

064  pentachlorophenol 

065  phenol 

066  bis(2-ethylhexyl)phthalate 

067  butyl  benzyl  phthalate 

068  di-n-butyl  phthalate 

069  di-n-octyl  phthalate 

070  diethylphthalate 

071  dimethylphthalate 

072  benzo(a)anthracene 

073  benzo(a)pyrene 

074  3,4-benzofluoranthene 

075  benzo(k)fluoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  ben2o(ghi)perylene 

080  fluorene 

081  phenanthrene 

082  dibenzo(a,h)anthracene 

083  indeno(l,2,3-cd)pyrene 

084  pyrene 

085  tetrachloroethylene 

087  trichloroethylene 

088  vinyl  chloride 

089  aldrin 

090  dieldrin 

091  chlordane 

092  4,4-DDT 

093  4,4-DDE 

094  4.4'-DDD 

095  alpha-endosulfan 

096  beta-endosulfan 

097  endosulfan  sulfate 

098  endrin 

100  heptachlor 

101  heptachlor  expoxide 

102  alpha-BHC 

103  beta-BHC 

105  delta-BHC 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 

113  toxaphene 
lie  asbestos 

117  berj'llium 

118  cadmium 
123  mercury 

125  selenium 

126  silver 

129  2.3,7.8-tetrachlorodibenzo-p-cioxui 
(TCDD) 


JMI 
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C— Toxic  Pollutants  Detected  Below  the 
Analytical  Quantification  Limit 

Lead-Tin-Bismuth  Fonning  (Subpart  A) 

004       benzene 

Refractory  Metab  Forming  (Subpart  E) 

013       1,1-dichloroethane 

015       1.1,2.2-tetrachIoroethane 

024        2-chlorophenol 

029        1.1-dichloroethyleno 

084  pyrene 

104        gamma-BHC 

Zinc  Forming  (Subpart  H) 

001  acenaphthene 

008  1,2,4-trichlorobenzene 

010  1,2-dichIoroethane 

037  1,2-diphenylhydrazine 

046  methyl  bromide 

Zirconium-Hafnium  (Subpart  I) 

004  benzene 

007  chlorobenzene  , 

013  1,1-dichloroethane 

057  2-nitrophenol 

068  di-n-butyl  phthalate 

070  diethyl  phthalate 

078  anthracene 

081  phenanthrene 

085  tetrachloroethylene 
087  trichloroethylene 

D — Toxic  Pollutants  Detected  in  the 
Effluent  From  Only  a  Small  Number  of 
Sources 

Lead-Tin-Bismuth  Forming  (Subpart  A) 

065  phenol 

066  bi8(2-€thylhexyl)phthalate 
081  phenanthirene 

119  chromium 

120  copper 

121  cyanide 
128  zinc 

Magnesium  Forming  (Subpart  B) 

117        beryllium 

121  cyanide 

122  lead 

Nickel-Cobalt  Forming  (Subpart  C) 

001        acenaphthene 

005  benzidene 

Oil  1.1,1-trichIoroethane 

013  l.l-dichloroethane 

022  parachlorometacresol 

028  3.3'-dichlorobenzidine 

034  2.4-dimethylphenoI 

036  2,e-dinitrotoiuene 

039  fluoranthene 

044  methylene  chloride 

055  naphthalene 

057  2-nitrophenol 

058  4-nitrophenol 

060  4,6-dinitro-o-cre8ol 

063  N-nitrosodi-n-propylamine 

064  pentachlorophenoi 

065  phenol 

066  bi8(2-ethylhexyl)phthalate 
068  di-n-butyl  phthalate 

073  benzo(a)pyrene 

080  fluorene 

081  phenanthrene 
084  pyrene 

114  antimony 

115  arsenic 


121       cyanide 

125  selenium 

126  silver 

Predous  Metab  Forming  (Subpart  D) 

004       benzene 

Oil       1,1,1-trichloroethane 

044  methylene  chloride 

045  methyl  chloride 
088       toluene 

087        trichloroethylene 

Refractory  Metab  Forming  (Subpart  E) 

Oil  1,1,1-trichloroethane 

035  2,4-dinitrotoluene 

039  fluoranthene 

044  methylene  chloride 

055  naphthalene 

067  2-nitrophenol 

080  4,6-dinitro-o-cre8ol 

062  N-nitrosodiphenylamine 

063  N-nitrosodi-n-propylamine 

065  phenol 

066  bis(2-ethylhexyl]phthalate 

067  butyl  benzyl  phthalate 

068  di-n-butyl  phthalate 

069  di-n-octyl  phthalate 

070  diethyl  phthalate 
072  benzo(a]anthracene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

080  fluorene 

081  phenantlvene 

085  tetrachloroethylene 

086  toluene 
118  cadmium 
121  cyanide 

Titanium  Forming  (Subpart  F) 
115        arsenic 
118       cadmium 
125       selenium 

Uranium  Forming  (Subpart  G) 

022  parachlorometacresol 

066  bi8(2-ethylhexyl)phthalate 

081  phenanthrene 

117  beryllium 
121  cyanide 

Zinc  Forming  (Subpart  H) 

051        chlorodibromomethane 
066        bi8(2-ethy!iiexyl)phlhalate 

068  d-n-butyi  phthalate 

Zirconium-Hafnium  Forming  (Subpart  I) 

Oil  1,1,1-trichloroethane 

022  parachlorometacresol 

038  ethylbenzene 

066  bis(2-ethylhexyl]phthalate 

069  di-n-octyl  phthalate 

114  antimony 

115  arsenic 

118  cadmium 
127  thallium 

Metal  Powders  (Subpart  f) 
Oil        1,1,1-trichloroethane 

E— Toxic  Pollutants  Detected  in 
Amounts  Too  Small  To  Be  Effectively 
Treated 

Lead-lln-BUmuth  Forming  (Subpart  A) 

006        carbon  tetrachloride 
Oil        1,1,1-trichloroethane 


015  1,1,2,2-tetrachloroethane 

022  parachlorometacresol 

023  chloroform 
038        ethylbenzene 
115        arsenic 

117  beryllium 

118  raHmi^nn 

123  mercury 

124  nickel 

Magnesium  Forming  (Subpart  B) 

Oil  1,1,1-tricliloroethane 

044  methylene  chloride 

057  nitrophenol 

065  phenol 

114  antimony 

123  mercury 

126  silver 

Nickel-Cobalt  Forming  (Subpart  Q 

004  benzene 

012  hexachloroethane 

023  chloroform 

029  1,1-dichloroethylene 

037  1,2-diphenyl  hydrazine 

043  bi8(2-ctiloroethoxy)methane 
061  N-nitrosodimethylamine 
067  butyl  benzyl  phthalate 

069  di-n-octyl  phthalate 

070  diethyl  phthalate 

071  dimethyl  phthalate 

072  benzo(a]anthracene 

077  acenaphthylene 

078  anthracene 

083  indeno(l,2,3-cd)pyrene 

086  toluene 

117  beryllium 

123  merciiry 

127  thallium 

Predous  Metab  Fonning  (Subpart  D) 

016  chloroethane 

114  antimony 

115  arsenic 
123  mercury 
127  thallium 

Refractory  Metab  Forming  (Subpart  E) 

023  chloroform 

034  2,4-dimethylphenol 

056  nitrobenzene 

114  antimony 

115  arsenic 
117  beryllium 
123  mercury 
125  selenium 

127  thallium 

Titanium  Forming  (Subpart  F) 

006  carbon  tetrachloride 

044  methylene  chloride 
114  antimony 

117  beryllium 

123  mercury 

128  silver 
127  thallium 

Uranium  Forming  (Subpart  G) 

114  antimony 

115  eu-senic 
123  mercury 

125  selenium 

126  silver 

127  thallium 
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Zinc  Fonning  (Subpart  H) 
003        acrj'lonitrile 


004 

benzene 

007 

chlorobenzene 

013 

1,1-dichloroethane 

015 

1.1.2,2-tetrachloroethane 

018 

bi8(2-chloroethyl)ether 

023 

chJorofonn 

029 

1.1-dichloroethyIene 

030 

l,2-/roii«-dichloroelhylene 

032 

1.2-dichloropropane 

033 

1 .2-dichloropropylene 

034 

2,4-dimethyl  phenol 

036 

2,6-dinitrotoluene 

038 

ethylbenzene 

043 

bis{2-chloroethoxy)mcthane 

044 

methylene  chloride 

047 

bromofonn 

048 

dichlorobromomethane 

as5 

naphthalene 

067 

butyl  benzyl  phthalate 

072 

chrysene 

078 

anthracene 

081 

phenanthrene 

085 

tetrachloroethylene 

oa« 

toluene 

087 

trichloroethylene 

Ziicooium-Hafiinini  Fonning  (Subpart  I) 

002 

acrolein 

023 

chloroform 

117 

beryllium 

123 

mercury 

12S 

selenium 

126 

silver 

Metal  Powders  (Subpart  J) 

004 

benzene 

006 

carbon  tetrachloride 

044 

methylene  chloride 

086 

toluene 

114 

antimony 

115 

arsenic 

127 

thallium 

F— Toxic  Pollutants  Effectively 
Controlled  by  BA  T.  NSPS.  PSES  and 
PSNS  Even  Though  They  Are  Not 
Specifically  Regulated 

Nickel-Cobah  Fornung  (Subpart  C) 

118  cadmium 
120        copper 
122        lead 

128        zinc 

062        N-nitrosodiphenylamine 

Precious  Metals  Fonning  (Subpart  D) 

119  chromium 
124        nickel 
128        zinc 


Refractory  Metals  Forming  (Subpart  E) 

119 

chromium 

122 

lead 

126 

silver 

128 

zinc 

Titanium  Forming  (Subpart  F) 

0R2 

N-nitrosodiphenylamine 

119 

chromium 

120 

copper 

124 

nickel 

Uranium  Fonning  (Subpart  G) 
128       zinc 

Zinc  Fonning 

124       nickel 

Zircooiuffl-Hafniinn  Fonning  (Subpart  I) 

044  methylene  chloride 

062  N-nitrosodiphenylamine 

086  toluene 

120  copper 

122  lead 

128  zinc 

Metal  Powders  (Subpart  I) 

119       chromium 
124        nickel 
128        zinc 

G — Subcategories  Excluded 

Paragraph  8(a)(iv]  of  the  Settlement 
Agreement  authorizes  the  Administrator 
to  exclude  from  regulation  subcategories 
in  which  the  amount  and  toxicity  of 
each  pollutant  in  the  discharge  does  not 
justify  developing  national  regulations. 
Paragraph  8(bj  of  the  Settlement 
Agreement  authorizes  the  Administrator 
to  exclude  from  pretreatment  standards 
a  subcategory  if  (i)  95  percent  or  more  of 
all  point  sources  in  the  subcategory 
introduce  into  POTWs  only  pollutants 
which  are  susceptible  to  treatment  by 
the  POTW'  and  which  do  not  interfere 
with,  do  not  pass  through,  or  are  not 
otherwise  incompatible  with  such 
treatment  works;  or  (ii)  the  toxicity  and 
amount  of  the  incompatible  pollutants 
introduced  by  such  point  sources  into 
POTWs  is  so  insignificant  that 
developing  a  pretreatment  regulation  is 
not  justified. 

1.  The  following  subcategories  are 
excluded  because  there  are  no 
dischargers  from  the  subcategory 
(Paragraph  8(a)(iv]]: 

Cadmium  forming 
Chromium  forming 
Gallium  fonning 
Germanium  forming 
Indium  forming 
Lithium  forming 
Manganese  forming 
Neodymium  forming 
Praseodymium  forming 

2.  The  following  subcategory  is 
excluded  from  further  national  PSES 
regulation  development  under  Paragraph 
8(b)  of  the  Settlement  Agreement 
because  there  are  no  existing  indirect 
dischargers  in  the  subcategory: 

Uranium  forming 

A  new  Part  471  is  added  to  40  CFR  to 
read  as  follows: 


PART  471— NONFERROUS  METALS 
FORMING  AND  METAL  POWDERS 
POINT  SOURCE  CATEGORY 

General  Provisions 

Sec 

471.01  Applicability. 

471.02  Genera]  definitions. 

471 .03  Compliance  date  for  PSES. 

Subpart  A— Lead-Tln-Bismuth  Forming 
Subcategory 

471.10  Applicability;  description  of  the  lead- 
ti(}-bismuth  forming  subcategory. 

471.11  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPTJ. 

471.12  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

471.13  New  source  performance  standwrds 
(NSPS). 

471.14  Pretreatment  standards  for  existing 
sources  (PSES). 

471.15  Pretreatment  standards  for  new 
sources  (PSNS). 

471.16  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT) 
(Reserved).   . 

Subpart  B — Magnesium  Forming 
Sut>category 

471.20  Applicability;  description  of  the 
magnesium  forming  subcategory. 

471.21  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

471.22  Effluent  limitations  represenUng  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

471.23  New  source  performance  standards 
(NSPS). 

471.24  Pretreatment  standards  for  existing 
sources  (PSES). 

471.25  Pretreatment  standards  for  new 
sources  (PSNS). 

471.26  Effluent  hmitations  representing  the 
degree  of  effluent  reduction  attainable  b> 
the  application  of  the  best  conventional 
pollutant  control  technology  JBCT) 
[Reserved]. 

Subpart  C— Nickel-Cobalt  Forming 
Subcategory 

471.30  Applicability;  description  of  the 
nickel-cobalt  forming  subcategory. 

471.31  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 
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47U2    Effluent  limitatiofu  representing  the 
degree  of  effluent  redaction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BATJ. 

471.33  New  source  pprformance  standards 
(NSPS). 

471.34  Pretreatment  standards  for  existing 
sources  (PSES) 

471.35  Pi^treatmpnt  standards  fornew 
so\irces  (PSNS). 

471.36  Effluent  hmitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  tecluiulog>-  (BCT) 
JKeserved]. 

Subpart  O-Precious  Metata  Forming 
Subcategory 

471  40    Apphcability:  description  of  the 
precious  metals  forming  subcategory. 

471.41  Effluent  limitations  representing  the 
degrcie  of  effluent  reduction  attainable  by 
the  application  of  ihe  best  practicable 
control  technology  currently  available 
(BPT). 

471.42  Effluent  limitations  representing  the 
depree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

471.43  New  source  performance  Standards 
(NSPS). 

471.4    Pretreatment  standards  for  existing 
sources  (PSES). 

4''1.45    IVetreatment  standards  for  new 
sources  (PSNS). 

471 .4fi    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCrf) 
(Reserved). 

Subpart  E — Refractory  Metals  Forming 
SutKategory 

471.50     Applicability:  description  of  the 
refractory  metals  formiixg  8ubcatcgor>'. 

4~1.51     Effluent  hmitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

471.52    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  apphcation  of  the  best  available 
technology  economically  achievuble 
(fJAT). 

4T1.53    New  source  performance  standards 
(NSPSJ. 

471.54  Pretreatment  standards  for  existing 
sources  (PSES). 

471.55  Pretreatment  standards  furnew 
sources  (PSNS). 

471.56  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
Ihe  application  of  tht;  best  conventional 
pollutant  control  technologj'  (BCT) 
|Rpserved|. 

Sut>part  F— Titanium  Forming  Subcategory 

471.60    Applicability;  description  of  the 
titanium  forming  subcategory. 


471.61     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  applicaticn  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

4"!  62    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

471.63  New  source  performance  standards 
(NSPS). 

471.64  Pretreatment  standards  for  existing 
sources  (PSES). 

471ii5    Pretreatment  standards  for  new 
sources  (PSNS). 

471.66    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technologj-  (BCT) 
(Repervedj. 


471.91  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

471.92  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technoiog}'  economically  ariiievable 
(BAT). 

471.93  New  source  perfoimence  standards 
(NSPS). 

471 .94  Pretreatment  standards  for  existing 
sources  (PSES). 

471.95  Pretreatment  standards  for  new 
sources  (PSNS). 

471.9b    Effluent  limitations  representing  the 
dtigree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  tedinology  (BCT) 
(Reserved). 


Subpart  G— Uranium  Forming  Sulscategory        Subpart  J — Metal  Powders  Subcategory 


471.70  Apphcability;  description  of  the 
uranium  forming  subcategory. 

471.71  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

471.72  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economicallv  achievable 
(BAT). 

471.73  New  source  performance  standards 
(NSPS). 

471.74  Pretreatment  Standards  for  existing 
sources  (PSES)  (Reserved). 

471.75  Pretreatment  standards  for  new 
sources  (PSNS). 

471.70     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technolog>  (BCT) 
(Reserved). 

Subpart  H — Zinc  Forming  Subcategory 

471.80  .Applicability;  descripticn  of  the  zinc 
forming  subcategory. 

471 .81  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technologj'  currently  available 
(BPT). 

471.82  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

471.83  New  source  performance  standards 
(NSPS). 

471.84  Pretreatment  standards  for  existing 
sources  (PSES)  [Reserved]. 

471 .85  Pretreatment  standards  for  new 
sources  (PSNS). 

471  86    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT) 
(Reserved). 

Subpart  I — Zirconium-Hafnium  Forming 
Subcategory 

471.90    Applicability;  description  of  the 

zirconium-hafnium  forming  subcategory. 


471.100    Applicability;  description  of  the 
metal  powders  subcategory. 

471101    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  apphcation  of  the  best  practicable 
control  technoiog^'  currently  available 
(BPT). 

471.102  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  apphcation  of  the  best  available 
technology  economically  achievable 
(BAT). 

471.103  New  source  performance  standards 
(NSPS). 

471.104  Pretreatment  standards  for  existing 
sources  (PSES). 

471.105  Pretreatment  atandards  fornew 
sources  (PSNS). 

471.106  Effluent  limitations  representing  the 
degree  of  efFiuent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  tecluuilog>  (BCT) 
(Reserved). 

Authority:  Sees  301.  304(b),  (c),  (e).  and  (gj. 
306(b)  and  (c).  307.  306.  and  501  of  the  Clean 
Water  Act  (the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  as  amended 
by  the  Clean  Water  Act  of  1977)  (the  "Acl'l: 
33  U.S.C.  1311. 1314(b).  (c).  (e).  and  Igl. 
1316(b)  and  (c).  and  1361:  86  Stat.  8ia  Pub.  L 
92-500:  91  Stat  1567.  Pub.  L.  95-217. 

General  ProvisioDS 

§471.01     AppncabiHty. 

(a)  This  part  applies  to  discharges  of 
pollutants  to  waters  of  the  United  States 
and  introduction  of  pollutants  into  a 
publicly  owned  treatment  works  from 
the  forming  of  nonferrous  metals 
(including  nonferrous  metal  alloys), 
except  beryllium,  copper,  and  aluminum 
and  their  alloys.  Aluminum  alloys  are 
defined  as  any  alloy  in  which  alumioimi 
is  the  major  constituent  in  percent  by 
weight.  Copper  alloys  are  defined  as 
any  alloy  in  which  copper  is  the  major 
constituent  in  percent  by  weight  exc^ 
when  copper  is  alloyed  with  precious 
metals.  Any  copper-precious  metal  alloy 
containing  30  percent  or  greater  precious 
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metal  is  considered  a  precious  metal 
alloy  for  the  purposes  of  this  part 
Beryllium  alloys  are  any  alloy  in  which 
beryllium  is  present  at  0.1  percent  or 
greater.  This  part  applies  to: 

(1)  Forming  operations,  including 
rolling  (both  hot  and  cold),  extruding, 
forging,  drawing,  swaging,  cladding,  and 
tube  reducing,  and 

(2)  Ancillary  operations  performed  as 
an  integral  part  of  the  forming  of  these 
metals,  including  casting  for  subsequent 
forming,  heat  treatment,  surface 
treatment,  alkaline  cleaning,  solvent 
degreasing,  product  testing,  surface 
coating,  sawing,  grinding,  tumbling, 
burnishing,  and  wet  air  pollution 
control. 

(b)  This  part  also  applies  to 
discharges  of  pollutants  to  waters  of  the 
United  States  and  introduction  of 
pollutants  into  a  publicly  owned 
treatment  works  from  mechanical  metal 
powder  production  operations,  forming 
of  parts  from  metal  powders,  and 
associated  ancillary  operations  (listed  in 
paragraph  (a)(2)  of  this  section)  of: 

(1)  Iron,  copper,  and  aluminum,  and 
their  alloys;  and 

(2)  The  nonferrous  metals  and  their 
alloys  described  in  paragraph  (a)  of  this 
section.  This  part  does  not  regulate  the 
production  of  metal  powders  by 
chemical  means  such  as  precipitation. 
The  production  of  metal  powder  as  the 
final  step  in  reining  metal  is  regulated 
under  the  Nonferrous  Metals 
Manufacturing  Point  Source  Category 
regulation,  40  CFR  Part  421. 

(c)  Surface  treatment  includes  any 
chemical  or  electrochemical  treatment 
applied  to  the  surface  of  the  metal.  For 
the  purposes  of  this  regulation,  surface 
treatment  of  metals  is  considered  to  be 
an  integral  part  of  the  forming  of  metals 
whenever  it  is  performed  at  the  same 
plant  site  at  which  the  metals  are 
formed.  Such  surface  treatment 
operations  are  not  regulated  under  the 
Electroplating  or  Metal  Finishing  Point 
Source  Category  regulations,  40  CFR 
Part  413  or  433,  respectively. 

(d)  Casting  is  covered  by  this  part 
when  it  is  performed  as  an  integral  part 
of  the  metal  forming  process  and  takes 
place  at  the  same  plant  site  at  which 
metals  are  formed.  Such  casting  will  not 
be  regulated  under  the  provisions  of 
Metal  Molding  and  Casting  Point  Source 
Category  regulations,  40  CFR  Part  464. 

(e)  This  part  does  not  apply  to  the 
forming  of  the  metals  cadmium, 
chromium,  gallium,  germanium,  indium, 
lithium,  manganese,  neodymium,  or 
praseodymium. 


$471.02    QaiMral  daflnWona. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  Part  401,  the  following 
definitions  apply  to  this  part: 

(a)  "Nonferrous  metal"  is  any  pure 
metal  other  than  iron  or  any  metal  alloy 
for  which  a  metal  other  than  iron  is  its 
major  constituent  in  percent  by  weight. 

(b)  "Forming"  is  a  set  of 
manufacturing  operations  in  which 
metals  and  alloys  are  made  into 
semifinished  products  by  hot  or  cold 
working. 

(c)  "Alkaline  cleaning"  uses  a  solution 
(bath),  usually  detergent  to  remove  lard, 
oil.  and  other  such  compounds  from  a 
metal  surface.  Alkaline  cleaning  is 
usually  followed  by  a  water  rinse.  The 
rinse  may  consist  of  single  or  multiple 
stage  rinsing.  For  the  purposes  of  this 
part,  an  alkaline  cleaning  operation  is 
defined  as  a  bath  followed  by  a  rinse, 
regardless  of  the  number  of  rinse  stages. 
Each  alkaline  cleaning  bath  and  rinse 
combination  is  entitled  to  a  discharge 
allowance. 

(d)  "Atomization"  is  the  process  in 
which  a  stream  of  water  or  gas  impinges 
upon  a  molten  metal  stream,  breaking  it 
into  droplets  which  solidify  as  powder 
particles. 

(e)  "Burnishing"  is  a  surface  finishing 
process  in  which  minute  surface 
irregularities  are  displaced  rather  than 
removed. 

(f)  "Casting"  is  pouring  molten  metal 
into  a  mold  to  produce  an  object  of 
desired  shape. 

(g)  "Cladding"  or  "metal  cladding"  is 
the  art  of  producing  a  composite  metal 
containing  two  or  more  layers  that  have 
been  metallurgically  bonded  together  by 
roll  bonding  (co-rolling),  solder 
application  (or  brazing),  or  explosion 
bonding. 

(h)  "Contact  cooling  water"  is  any 
wastewater  which  contacts  the  metal 
workpiece  or  the  raw  materials  used  in 
forming  metals  for  the  purpose  of 
removing  heat  from  the  metal. 

(i)  "Continuous  casting"  is  the 
production  of  sheet,  rod,  or  other  long 
shapes  by  solidifying  the  metal  while  it 
is  being  poured  through  an  open-ended 
mold. 

(j)  "Degreasing"  is  the  removal  of  oils 
and  greases  from  the  surface  of  the 
metal  workpiece.  This  process  can  be 
accomplished  with  detergents  as  in 
alkaline  cleaning  or  by  the  use  of 
solvents. 

(k)  "Direct  chill  casting"  is  the  pouring 
of  molten  nonferrous  metal  into  a  water- 
cooled  mold.  Contact  cooling  water  is 
sprayed  onto  the  metal  as  it  is  dropped 
into  the  mold,  and  the  metal  ingot  falls 
into  a  water  bath  at  the  end  of  the 
casting  process. 


(1)  "Drawing"  is  the  process  of  pulling 
a  metal  through  a  die  or  succession  of 
dies  to  reduce  the  metal's  diameter  or 
alter  its  cross-sectional  shape. 

(m)  "Dye  penetrant  testing"  is  a 
nondestructive  method  for  finding 
discontinuities  that  are  open  to  the 
surface  of  the  metal.  A  dye  is  applied  to 
the  surface  of  metal  and  the  excess  is 
rinsed  off.  Dye  that  penetrates  surface 
discontinuities  will  not  be  rinsed  away 
thus  marking  these  discontinuities. 

(n)  "Emulsions"  are  stable  dispersions 
of  two  immiscible  liquids.  In  the 
Nonferrous  Metals  Forming  and  Metal 
Powders  Point  Source  category,  this  is 
usually  an  oil  and  water  mixture. 

(o)  "Electrocoating"  is  the 
electrodeposition  of  a  metallic  or 
nonmetallic  coating  onto  the  surface  of  a 
workpiece. 

(p)  "Extrusion"  is  the  application  of 
pressure  to  a  billet  of  metal,  forcing  the 
metal  to  flow  through  a  die  orifice. 

(q)  "Forging"  is  deforming  metal, 
usually  hot  with  compressive  force  into 
desired  shapes,  with  or  without  dies. 
Where  dies  are  used,  the  metal  is  forced 
to  take  the  shape  of  the  die. 

(r)  "Grinding"  is  the  process  of 
removing  stock  from  a  workpiece  by  the 
use  of  a  tool  consisting  of  abrasive 
grains  held  by  a  rigid  or  semi-rigid 
grinder.  Grinding  includes  surface 
finishing,  sanding,  and  slicing. 

(s)  "Heat  treatment"  is  the  appUcation 
of  heat  of  specified  temperature  and 
duration  to  change  the  physical 
properties  of  the  metal. 

(t)  "Hot  pressing"  is  forming  a  powder 
metallurgy  compact  at  a  temperature 
high  enough  to  effect  concurrent 
sintering. 

(u)  "Hydrotesting"  is  the  testing  of 
piping  or  tubing  by  filling  with  water 
and  pressurizing  to  test  for  integrity. 

(v)  "Impregnation"  is  the  process  of 
filling  pores  of  a  formed  powder  part 
usually  with  a  liquid  such  as  a  lubricant 
or  mixing  particles  of  a  nonmetallic 
substance  in  a  matrix  of  metal  powder. 

(w)  "In-process  control  technology"  is 
the  conservation  of  chemicals  and  water 
throughout  the  production  operations  to 
reduce  the  amount  of  wastewater  to  be 
discharged. 

(x)  "Metal  powder  production" 
operations  are  mechanical  process 
operations  which  convert  metal  to  a 
finely  divided  form. 

(y)  "Milling"  is  the  mechanical 
treatment  of  a  nonferrous  metal  to 
produce  powder,  or  to  coat  one 
component  of  a  powder  mixtive  with 
another. 

(z)  "Neat  oil"  is  a  pure  oil  with  no  or 
few  impurities  added.  In  nonferrous 
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metals  forming,  its  use  is  mostly  as  a 
lubricant. 

(aa)  "Powder  forming"  includes 
forming  and  compressing  powder  into  a 
fully  dense  finished  shape,  and  is 
usually  done  within  closed  dies. 

(bb)  "Precious  metals"  include  gold, 
platinum,  palladium,  and  silver  and  their 
alloys.  Any  alloy  containing  30  or 
greater  percent  by  weight  of  precious 
metals  is  considered  a  precious  metal 
alloy. 

(cc)  "Product  testing"  includes 
operations  such  as  dye  penetrant 
testing,  hydrotesting,  and  ultrasonic 
testing. 

(dd)  "Refractory  metals"  includes  the 
metals  of  columbium,  tantalum, 
molybdenum,  rhenium,  tungsten  and 
vanadium  and  their  alloys. 

(ee)  "Rolling"  is  the  reduction  in 
thickness  or  diameter  of  a  workpiece  by 
passing  it  between  lubricated  steel 
rollers. 

(ff)  "Roll  bonding"  is  the  process  by 
which  a  permanent  bond  is  created 
between  two  metals  by  rolling  under 
high  pressure  in  a  bonding  mill  (co- 
rolling). 

(gg)  "Sawing"  is  cutting  a  woricpiece 
with  a  band,  blade,  or  circular  disc 
having  teeth. 

(hh)  "Shot  casting"  is  the  production 
of  shot  by  poiuing  molten  metal  in  finely 
divided  streams  to  form  spherical 
particles. 

(ii)  "Stationary  casting"  is  the  pouring 
of  molten  metal  into  molds  and  allowing 
the  metal  to  cool. 

(jj)  "Surface  treatment"  is  a  chemical 
or  electrochemical  treatment  applied  to 
the  surface  of  a  metal.  Such  treatments 
include  pickling,  etching,  conversion 
coating,  phosphating,  and  chromating. 
Surface  treatment  baths  are  usually 
followed  by  a  water  rinse.  The  rinse 
may  consist  of  single  or  multiple  stage 
rinsing.  For  the  purposes  of  this  part,  a 
surface  treatment  operation  is  defined 
as  a  bath  followed  by  a  rinse,  regardless 
of  the  number  of  stages.  Each  surface 
treatment  bath,  rinse  combination  is 
entitled  to  discharge  allowance. 

(kk)  "Swaging"  is  a  process  in  which  a 
solid  point  is  formed  at  the  end  of  a 
tube,  rod,  or  bar  by  the  repeated  blows 
of  one  or  more  pairs  of  opposing  dies. 

(11)  "Tube  reducing"  is  an  operation 
which  reduces  the  diameter  and  wall 
thickness  of  tubing  with  a  mandrel  and 
a  pair  of  rolls  with  tapered  grooves. 

(mm)  "Timibling"  or  "barrel  finishing" 
is  an  operation  in  which  castings, 
forgings,  or  parts  pressed  from  metal 
powder  are  rotated  in  a  barrel  with 
ceramic  or  metal  slugs  or  abrasives  to 
remove  scale,  fins,  or  burrs.  It  may  be 
done  dry  or  with  an  aqueous  solution. 


(rui)  "Ultrasonic  testing"  is  a 
nondestructive  test  which  applies  sound, 
at  a  frequency  above  about  20  HJz,  to 
metal,  which  has  been  immersed  in 
liquid  (usually  water)  to  locate 
inhomogeneities  or  structural 
discontinuities. 

(oo)  "Wet  air  pollution  control 
scrubbers"  are  air  pollution  control 
devices  used  to  remove  particulates  and 
fumes  from  air  by  entraining  the 
pollutants  in  a  water  spray. 

(pp)  "Grab  sample"  is  a  single  sample 
which  is  collected  at  a  time  and  place 
most  representative  of  total  discharge. 

(qq)  "Composite  sample"  is  a  sample 
composed  of  no  less  than  eight  grab 
samples  taken  over  the  compositing 
period. 

(rr)  A  "flow  proportional  composite 
sample"  is  composed  of  grab  samples 
collected  continuously  or  discretely  in 
proportion  to  the  total  flow  at  time  of 
collection  or  to  the  total  flow  since 
collection  of  the  previous  grab  sample. 
The  grab  volume  or  frequency  of  grab 
collection  may  be  varied  in  proportion 
to  flow. 

(ss)  The  term  "control  authority"  is 
defined  as  the  POTW  if  it  has  an 
approved  pretreatment  program;  in  the 
absence  of  such  a  program,  the  NPDES 
State  if  it  has  an  approved  pretreatment 
program  or  EPA  if  the  State  does  not 
have  an  approved  program. 

(tt)  "Continuous  operations"  means 
that  the  industrial  user  introduces 
regulated  wastewaters  to  the  POTW 
throughout  the  operating  hours  of  the 
facility,  except  for  infrequent  shutdowns 
for  maintenance,  process  changes,  or 
other  similar  acti\aties. 

(uu)  "Intermittent  operations"  means 
the  industrial  users  does  not  have  a 
continuous  operation. 

(vv)  The  term  "off-kg  (off-lb)"  means 
the  mass  of  metal  or  metal  alloy 
removed  from  a  forming  operation  at  the 
end  of  a  process  cycle  for  transfer  to  a 
different  machine  or  process. 

S  47 1 .03    Compliance  date  for  PSES. 

The  compliance  date  for  PSES  under 
this  regulation  is  August  23, 1988. 

Subpart  A— Lead-Tln-Blsmuth  Forming 
Subcategory 

§471.10    Appllcat>lllty;  dMcrlptlon  of  the 
lead-tln-blwnuth  forming  •ut>ottegory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introductions  of  pollutants 
into  publicly  owned  treatment  works 
from  the  process  operations  of  the  lead- 
tin-bismuth  forming  subcategory. 


§471.11    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  ttM  application  of  tha  bast  prmcUutJta 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(a)  Rolling  spent  emulsions. 

Subpart  A— BPT 


PoNuum  or  pol*uUnt  proparty 


Msxiniufn  fo^ 
ant  1  day 


•c 


nfWTlWy 


mg'off-kg  (pounds  par  mil- 
lion off  .pounds)  of  laait- 
bfv^isnvjth  roNad  vp6) 
afnulsiofis 


Antimony 

Lead 

Oil  andgraaaa.. 

TSS 

pH....- 


0.066 
0010 
0.466 
0.960 


_L 


0C» 
OXKH 
0.^1 
0.467 


'  Witfvn  the  ranga  of  7  5  lo  tOO  at  al 

(b)  Rolling  spent  soap  solutions. 
Subpart  A— BPT 


Majuiiiuni  tor 


I  Manmwn  tor 


PoUulant  or  podutanl  property   I  ""^7^?"  I      mor^My 
I    "^^  *"    i      average 


mg/oft-lig  (pounds  per  mil- 
lion ofl-pound)  of  leed-trv 
biafTK^  roNed  w^th  aoap 


Antimony 

Lead 

Oil  and 

rss 


'  lATithir  the  range  of  7.5  to  10.0  at  aU 


(c)  Drawing  spent  neat  oils — Subpart 
A — BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Drawing  spent  emulsions. 


Subpart  A— BPT 

MaawMW  tor 
avarage 

- 

mg/oM-lig  (po 
kon  oA-pou 
HMxamulh 
anwleione 

unds  per  mi- 
nds) of  le«l- 
drawn     eslh 

Antinxxiy ...- 

Lead 

0076 
0.011 
0526 
1.06 

0.tJ34 
0SX6 

on  and  graaaa. 

TSS 

PH...„     

,,,, , 

0.316 
0513 
(•) 

>  Within  the  range  of  7.5  to  10.0  at  al  limas 

(e)  Drawing  spent  soap  solutions. 
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Subpart  A — BPT 


MUwil  or  poliMnl  praparty 


Msxiniufn  fof 


monthly 
■vorage 


mg/oK-kg  (pounds  par  iM- 
lion  oH-poundi)  o(  laad- 
lin-bianiu(ti  drawn  wMh 
aoapsoMtons 


AnHniony ., 


Ol  and  griaii- 

TSS 


PH.. 


aQ22 
0.003 
0.149 
a306 


0.010 
0.002 
0.080 
0.146 
(') 


■  WilNn  m*  range  o(  7  5  to  10.0  at  i»  ttnaa. 

(f)  Extrusion  press  and  solution  heat 
treatment  contact  cooling  water. 

Subpart  A— BPT 


MhilvM  or  polulant  propany 


Manmutnlbr 
anylday 


Uaximum  for 
monttDy 
avaraga 


mg/off-kg  (pounds  par  m«- 
ion  oK-poundi  of  laad- 
Hn-farsinulh  haat  »aatad 


OlandgraMa. 
TS8 

PH 


4.14 

aoos 

2B.«0 
SS.10 


1850 
0.280 
17.30 
28.10 
(■) 


>  WMwi  tt<a  ranga  of  7  5  to  10.0  at  «■  limaa. 

(g)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  A— BPT 


Polulanl  or  palutanl  propany 


Magdmumlor 
•Wl  day 


MttdfTnini  for 


mg/olt-kg  (pounda  par  mi- 
ion  off-pounds)  of  laal- 


iavOiamiia)  axttudad 

Aiaknony 

0.150 
0.023 
1.10 
Z2B 

0.071 
0.011 

aooo 

1.07 

LMd 

na«wtf  ■■, 

TSS 

pH    

■«M*i  tw  ranga  ol  7.5  to  10.0  al  m  Imaa. 

(h)  Continuous  strip  casting  contact 
cooling  water. 

Subpart  A— BPT  - 


Polulant  or  poOManl  proparty 


MBflnum  for 
•ny  1  day 


Mawnium  for 


mg/off-kg  (pounds  par  (nil- 
Ion  off-pounds)  of  lead- 
iin-biamuih  casi  by  aw 
cominuoua  strip  matttod 


Animony _ 

ii|i 

0.001 
OJXMS 
Oi>12 
0.020 
(■) 

L^^ 

ni»«1gr..^ 

TBS 

pM         _    __ 

■  MMn  tw  (wigB  of  7.5  to  10.0  M  m  knaa. 


'    (i)  Semi-continuous  ingot  casting 
contact  cooling  water. 

Subpart  A— BPT 


PoNutant  or  pollutant  proparty 


Madnwnfor 
any  1  day 


Maxjmuin  for 
montfity 

avaraga 


mg/off-kg  (pounds  par  mil- 
lion off-pourds)  of  laad- 
ttn-tmiTHitfi  ingot  cast  by 
ItM  sam-conlinuous 


Antimony.. 


(31  and  grsasa- 

TSS 

pH 


0.086 
0.013 
0.500 
1.21 


0.038 
0.000 
0.353 
0.574 


■  WNhin  iha  ranga  of  7.5  to  10.0  at  al  Imaa. 

(j)  Shot  casting  contact  cooling  water. 
Subpart  A— BPT 


Polutam  or  pollutant  proparty 


Maxanum  tor 
any  1  day 


Maximum  tor 
moritt4y 
avaraga 


mg/off-kg  (pounds  par  m«- 
kon  off-pounds)  of  laad- 
In-biamulh  sIxM  caat 


Antimony.. 


CM  and  graaaa.. 

TSS 

pH 


0.017 
0.010 
0.740 
1.53 


0.048 
0000 
0.440 
0.720 
(') 


•  WtlNn  Iha  range  of  7.5  to  10.0  at  al  lines. 

(k)  Shot-forming  wet  air  pollution 
control  scrubber  blowdown. 


Subpart  A— BPT 

POMn*  v  fio»iiivn  fnptrtf 

Maximum  for 

Maximum  tor 
avaraga 

mg/off-kg  (pounds  par  mil- 
lon  off-pounds)  of  laed- 
If^-liisiiiulli  sfiot  formed 

1.68 
0.247 

11.8 

24.1. 

0753 
0.118 
700 

L^ad 

rn»iH|).Tin 

TSS 

11.5 

pH _. 

'  wmn  the  ranga  of  7.5  to  10.0  at  al  Imaa. 

(1)  Alkaline  cleaning  spent  baths. 
Subpart  A— BPT 


Polutant  or  polutant  property 


Maximum  lor 
any  1  day 


I  Maximum  for 
I      monthly 
average 


mg/off-kg  (pounds  per  mil- 
lon  off-pounds)  of  leed- 
tin-blsmulh  alkaline 


deanad 

0.34S 

aosi 

£40 
4.02 

0.154 
0.024 
1  44 

La«J - 

01  and  graaaa 

TSS 

£34 

oH 

■  WIMn  Iha  ranga  of  7.5  to  10.0  at  al  Imaa. 


(m)  Alkaline  cleaning  rinse. 
Subpart  A— BPT 


Polutant  or  poNutanl  properly 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  par  mil- 
Ion  off-pounds)  of  lead- 
bn-bismuth  aluiline 

deaned 


Antimony 

Lead 

01  ai 
TSS. 
pH... 


078 

3.02 

0.991 

0.472 

47.2 

204 

96.0 

40.0 

(') 

■  WHhin  the  range  of  7.5  to  10.0  at  al  Umas. 

(n)  Swaging  spent  emulsions. 
Subpart  A— BPT 


Pollutant  or  pollutartt  property 


Maximum  lor 
any  1  day 


Maximum  lor 
monllily 
average 


mg/oH-kg  (pourxis  per  mH- 
kcn  off-pounds)  of  lead- 
tir>-bismuth  swaged  with 
anxrisKin 


Antimony _„ 

Leed 

0.005 
0.0007 
0.030 
0.073 

0.002 
00004 

Oil  and  graaaa 

TSS 

pH 

0.022 
0.034 

•  Within  the  ranga  of  7.5  to  10.0  at  al  limaa. 

(o)  Degreasing  spent  solvents — 
Subpart  A— BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  471. 12    EffiiMnt  iimttations  reprtMntlng 
th«  degrM  of  tffiuent  reduction  attainabi* 
by  ttw  application  of  ttM  boat  avaHabla 
tacbnology  aconomlcaity  acblavabla  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT): 

(a)  Rolling  spent  emulsions. 

Subpart  A— BAT 


Polutant  or  polkilartl  proparty 


Maximum  lor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/off-kg  (pounds  per  mH- 
lon  off-pounds)  of  leed- 
iMvbfsnHJth 


0.007 
0.010 


0.030 
0.006 


(b)  Rolling  spent  soap  solutions. 


JMI 
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Subpart  A— BAT 


PolUant  or  polutanl  praparty 


Mvdnvm  IOC 
any  1  day 


Maximum  tor 


avaraga 


nig/on.4«g  (pound*  par  ml- 
lon  o«f-pound>)  of 
lirv-bis/TKjth 
aoap  solutions 


Anttmony .. 


0.120 
0.018 


(c)  Drawing  spent  neat  oils — Subpart 
A — ^5^47*.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Drawing  spent  emulsions. 

Subpart  A— BAT 


PoUutant  or  polutant  proparly 


Manmum  tor 
any  1  day 


Maximum  tor 
monthly 
avaraga 


mg/off-kg  (pourtds  per  mil- 
lion off-pounds)  ol  lead- 
lin-bismuth  dramm  with 
amuMons 


Antimony.. 


0.080 
0.011 


0.034 
0.005 


(e)  Drawing  spent  soap  solutions. 
Subpart  A— BAT 


PoDutant  or  pollutant  property 


Maximum  tor 
any  1  day 


Maximum  tor 
momtily 
average 


mg/on-kg  (pourxto  per  mil- 
lion off-pounds)  of  lead- 
tirvWsmuth  drawn  iwith 
soap  solutions 


Antimony 


0.022 
0.003 


0.010 
0.002 


(f)  Extrusion  press  and  solution  heat 
treatment  contact  colling  water. 

Subpart  A— BAT 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/o1f-l(g  (pounds  per  mil- 
lion off-pounds)  of  lead- 
twbismuth  heat  treated 


Antimony. 


0.414 
0.081 


0.185 
0.030 


(g)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  A— BAT 


PoNutaiTt  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
average 


mg/oft-kg  (pounds  per  mil- 
lion oH-pounds)  of  lead- 
tin-bismuth  extruded 


Antimony, 
l^ad 


0.158 
0.023 


0.071 
0.011 


(h)  Continuous  strip  casting  contact 
cooling  water. 


Subpart  A— BAT 


PoNutant  or  poRutanl  property 


Majdmum  tor 
anyl  day 


Maximum  lor 
monthly 
average 


mg/oft-kg  (pound*  par  mi- 
ton  off-pounds)  of  lewl- 
bn-tiiamuth  cast  tiy  ttw 
oofilifkjous  strip  method 


0.055       Antimony.. 
0.009 


0.003 
0.0004 


0.001 
0.0002 


(i)  Semi-continuous  ingot  casting 
contact  cooling  water. 

Subpart  A— BAT 


PoNutant  or  poNutant  properly 


Maidmum  for 
any  1  day 


Maximum  lor 


mg/off-kg  (pound*  per  m>- 
Non  off-pound*)  of  lead- 
bn-tjismuth  cast  bf  the 
continuous  strip  mett^od 


Antimony.. 


0.009 
0.001 


0.004 

o.oooe 


(j)  Shot  casting  contact  cooling  water. 
Subpart  A— BAT 


Polkrtant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
montfily 
average 


mg/olf-kg  (pound*  per  mU- 
Iton  off-pourxte)  of  lead- 
lif>-t)ismuth  shot  cast 


Antimony .. 


0.107 
0.016 


0.048 
0.008 


(k)  Shot-forming  wet  air  pollution 
control  scrubber  blowdown. 

Subpart  A— BAT 


Polkjtant  or  pollutam  property 


Maximum  for 
any  l  day 


Maximum  for 
monltily 
average 


mg'off-kg  (pounds  per  mil- 
lion off-pourtds)  of  lead- 
tir>-bismuth  shot  formed 


Antimony.. 


0.169 
0.025 


0.076 
0.102 


(1)  Alkaline  cleaning  spent  baths. 
Subpart  A— BAT 


Polkitant  or  pollutam  property 


Maximum  for 
any  1  day 


Maximum  for 
monttify 
average 


mg/off-kg  (pourxls  per  mil- 
lion off-pounds)  of  leed- 
tirv-btsmuth  alkaline 

clearwd 


Antimony.. 


0.345 
0.0S1 


0.154 
0.024 


(m)  Alkaline  cleaning  rinse. 


Subpart  A— BAT 


Pofhjtant  or  poNutant  property 


Maximum  tor  i 

anyl  day    I 


mg/olf-kg  (pomls  par  >*•- 
lion  off-poundt)  of  lead- 
im-WimuVi 


0.089 


0302 
CiM7 


(n)  Swaging  spent  emulsions. 
Subpart  A— BAT 


PoNutant  or  polkitant  property 


Maxinwntor 
■nylday 


mg/off-kg  (powids  par 
ion  off-pourvl*)  of 
Dn^MffluM   awmad 


OjOOS 
OAXIB 


OJ0O2 
OSKO* 


(o)  Degreasing  spent  solvents — 
Subpart  A—BA  T.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§471.13    N«w  source  perfonnanc* 
standsnto  (USPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new- 
source  performance  standards.  The 
mass  of  pollutants  in  the  lead-tin- 
bismuth  forming  operations'  process 
wastewater  shall  not  exceed  the 
following  values: 

(a)  Rolling  spent  emulsions. 

Subpart  A— NSPS 


Polkitant  or  polkjtam  proparly 


tlanmum  tar 
any  1  day 


Manmum  tar 


mg/off-kg  (pounds  per  tri- 
kon  off-pomls)  of  Isad- 
Im-toisinulh 


'  WHhm  the  range  of  7.5  to  10.0  at  aa  times 

(b)  Rolling  spent  soap  solutions. 
Subpart  A— NSPS 


Polkitamor  poHutant  property 


Maximum  for 
any  1  day 


mg/off-kg  (pounds  per  mft- 
kon  ofi-pounds)  0*  laait- 
tirv-tsismuth  rotod  wMh 
soapsokihor* 


JMI 
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>  WiiNn  ttw  nnge  ol  7  5  to  tao  •«  tf  in<as. 

(c)  Drawing  spent  neat  oih — Subpart 
A—NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Drawing  spent  emulsions. 

SUSPAHT  A—NSPS 


(Hduum  or  pulMwil  proparv 


Utfyrvm  <or 
■nylMy 


riaxvnum  fw 


mg/ott-kg  (pound*  par  mi- 
inn  olMxMfidt)  o<  Iwd- 
Mvbisrnuin     drawn    with 


J>jL«iiumy                              1 

•1078 
0.011 

1.067 



9034 

1.^ 

0i)06 
0.3t6 

'•>i"-if  ynm 

TSS 

pM...._ _ 

(■) 

■  WMhn  »•  fvige  ol  7.5  to  10.0  ai  H)  linM. 
(e)  Drawing  spent  soap  solutions. 

Subpart  A—NSPS 


PotkilirK  or  pelutaii  praporty 


Maamumlor 
any  tdm 


MsxTmumlar 
a)onS4|f 


■VetMm  (powtds  par  n*- 
ion  oH.paunts)  of  laad- 
Hn-bainuth  drawn  witf) 
•oap) 


Antfnony 

Lead 

0«and 
TSS 


pH. 


oaoa 

0.148 


0018 
0.002 
0.090 
0.146 


■  W«iin  »w  ranga  ol  7.5  to  100  at  m  Imaa. 

(0  Extrusion  press  andsoJudem  heat 
treatment  contact  cooling  water. 

Subpart  A—NSPS 


Polutani  or  po«ulanl  propartir 


anyidqr 


Uannuni  for 
imnthty 
aoeraga 


mg/alH«  ^ouidi  par  n«. 

ion  ofHiounds)  of  laad- 
lin-tMmulh  haai  ttaaiad 


Ankmony ... 

Lead 

Oiandye 

TSS 

«H 


0.414 
0061 
2.80 
5.81 


0185 
0.030 
t.72 
2.81 


•  Wttnm  the  range  o«  7  5  to  10.0  al  l« 


(g)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  A—NSPS 


'^AMM  or  pa8u«an(  property 


Maxifnwn  (or 
any  Ida* 


MBdmuRi  tar 


mg/ott-kg  (pounds  par  mi- 
ion  o<(.pounda)  o«  toad- 
DrvbitmuVi  extruded 


An8niony .. 


08  ar 
TSS.. 
pH... 


0.158 

0.071 

0.023 

0.011 

t.to 

t.e86 

226 

14>7 

O 

>  MfMwi  me  range  a«  7.5  to  IOlO  al  al  •maa. 


(h)  Continuous  strip  casting  contact 
cooling  water. 

Subpart  A—NSPS 


PoautoM  or  pdulanl  pnperty 


Majiiffluiw  for 
any  Iday 


kiaiiimum  for 
montf^ 


fflg/c«(.kg  (pound*  par  mi- 
ion  olfsxwnd*)  ol  Iaa6- 
ito-tii*milh  caal  by  aw 
oonHnuoua  Mnp  wlhud 


aoo9 
aooo* 

con 

0.041 

OjOOI 

'"•rt 

on  tnd  graaae „..     . 

TSS „ 

PM 

0.012 
0.020 

>  WMhn  the  range  ol  7.5  to  10.0  at  M 

{«)  Semi-continuous  ingot  casting 
contact  cooling  water. 

Subpart  A—NSPS 


PoautiM  or  poNManl  properly 


Maximum  tar 
any  1  day 


Maximum  (or 


atg/oN-fag  (pounda  par  m*- 
lior>  o(f  pounda)  ol  laad- 
lEvtMnvmi  ingol  cad  by 


melttod 

Anamony     

0.008 
O.OTS 
a058 

aist 

0038 

Imt 

00006 

0.038 

0.058 

<-«.»<,— ^ 

TSS 

pH _    ..    . 

I  el  7.S  to  10.0  at  all  iknea. 

(j)  Shot  casting  contact  cooling  water. 
Subpart  A-^4SPS 


Pollutant  or  poOManl  property 


Maximum  for 
•nyldMr 


Maximum  for 
•<or«My 


mg/oK-dg  (pound*  par  m«- 
lon  oll.pounds)  d  lead- 
lirvMmuth  shot  cast 


OK  and  graaaa.. 

TSS 

pH 


ai07 

8.818 

0.746 
1.53 


0.046 
0.888 
a446 
0.728 
(•) 


■  mun  »m  range  ol  7.5  to  10.0  at  all  time*. 

(k)  Shot-forming  wet  air  pollution 
control  scrubber  blowdown. 

Subpart  A—NSPS 


l>oih.tant  or  poNutam  property 


(or 
Iday 


Maximum  for 
mo-nthly 
average 


ion  olf-pounda)  ol  toad- 
Ikviiismuth  *hot  (ormad 


•  Within  the  range  ol  7.5.to  10.0  al  tf 


(I)  Alkaline  cleaning  spent  baths. 


Subpart  A—NSPS 


r^naarw  or  poamaia  proper^ 


Maxknum  toi 

■n»l!Jiy 


Maximum  tor 
•aanpay 
average 


mg/o(l-kg  (pounda  par  irt- 
ion  off-pounda)  of  laad- 
ttrvtmmuth 


Aia»lM»ly    • 

oaa 

Z48 
4.92 

6:154 

"*t 

6t6t4 

"•—•g-wtt 

144 

TSS „    _ 

234 

n 

pM 

>  WW*i  ma  range  of  7  J  to  100  at  m  imaa. 
(m)  Alkaline  cleaning  rinae, 
StlBPART  A—NSPS 


PolMtoPl  or  pnKidawt  praparty 


any  1  day 


mg/ofl-lig  (pound*  par  mt- 
lion  olfiMund*)  ol  lead- 
irvbiamulh 
deanad 


Anhmony  . 


Oil  ar 
TSS.. 
PH.... 


0.678 

aaae 

0.008 

0.047 

4.72 

2.84 

a66 

4J0 

«•) 

>  Within  the  range  ol  7  5  to  10.0  at  al  Imaa. 

(n)  Swaging  spent  emulsions. 
Subpart  A—NSPS 


^ikitanlor  (ii.iiMtoii(  property 


Maximum  (or 
any  1  day 


Maximum  tor 
iiwnlNy 

average 


(ng/Ql(.kg  (poundt  per  ttS- 
Hon  off.pound*)  ol  toad- 


Antimony 


■  WBNn  the  range  ol  7.5  to  10.0  et  el  (feiMa. 

(o)  Degreasing  spent  solvents — 
Subpart  A— JVSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

5^74    44        K,  ■  I     ■■111      III       ■  ■■         ■  ■       * 

*ri.i#    rivusfluiraiii  sunuartn tot 

existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  wodcs  must  comply  with  40 
CFR  Part  403  and  by  August  23, 1968, 
achieve  the  pretreatment  standards  for 
existing  sources  (PSES).  The  mass  of 
wastewater  pollutants  in  lead-tin- 
bismuth  forming  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following  values: 

(a)  Rolling  spent  emulsions. 
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Subpart  a— PSES 


Poluttnl  or  polutanl  preparty 


Maximum  tor 
■ny  1  day 


Maximum  tor 
monthly 
avaraga 


mg/off-kg  (poundt  par  mil- 
lion on-pounda)  of  laad- 
tin-biamuth  roHad  with 
•mulaiona 


Antimony .. 


0.067 
0.010 


0.030 
O.OOS 


(b)  Rolling  spent  soap  solutions. 
Subpart  A— PSES 


PolkitafM  or  pokilant  proparly 


Maximum  for 
any  1  day 


Maximum  tor 
monthly 
avaraga 


mg/off-kg  (poundt  par  mil- 
lion oH-poundt)  ol  laad- 
tin-tasmuth  rollad  tvith 
toap  solution* 


Afttonony.. 


0,120 
0.018 


0.055 
0.008 


(c)  Drawing  spent  neat  oils — Subpart 
A — PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Drawing  spent  emulsions. 

Subpart  A— PSES 


Pokitar*  or  poautaiM  proparty 


Maximum  for 
anyl  dqr 


ktaximum  for 
monthly 
avaraga 


mg/ofl-kg  (pounds  par  mil- 
lion off-pounds)  of  laad- 
lir>-ti)tmulh    drawn    wNh 


AiNifiiociy.. 


0.076 
0.011 


0.034 
0.006 


(e)  Drawing  spent  soaps  solutions. 
Subpart  A— PSES 


Potutant  or  polutant  proparty 


Maximum  tor 
any  1  day 


Maximum  for 
monttily 
avaraga 


mg/oif-l(g  (pounda  par  mK- 
lion  on-pounds)  of  laad- 
tir>-blamuth     drawn     with 


0.022 
0.003 


0.010 
0.002 


(f)  Extrusion  press  and  solution  heat 
treatment  contact  cooling  water. 

Subpart  A— PSES 


PolkJtant  or  potutant  proparty 


Maximum  (or 
any  1  day 


Maximum  for 
monthly 
avaraga 


mg/off-kg  (pounda  par  ml- 
Kon  off-pounds)  of  laad- 
lin-t)iamulh  haat  traalad 


Antimony „..,™.™.. 

Laad 

0.414 
0.061 

0.1B5 
0020 

(g)  Extrusion  press  hydraulic  fluid 
leakage. 


Subpart  A— PSES 


Pollutant  or  pollutant  proparty 


IMaxifTHim  tor 
any  1  day 


Maximum  for 
montlily 
avaraga 


mg/off-kg  (pourKk  par  ml- 

Kon  off-pounds)  of 
UrvlMmuth  sxtrudad 


Antimony.. 


0.156 
0.023 


0.071 
0.011 


(h)  Continuous  strip  casting  contact 
cooling  water. 

Subpart  A— PSES 


PoHutant  or  poHutartt  proparty 


Maximum  for 
arty  1  day 


Maximum  for 
monthly 
avaraga 


mg/off-ko  (pounds  per  mil- 
lion on-pounds)  of  lead- 
tin-faismuth  caa)  by  ttw 
contirxiout  alhp  maltwd 


Antimony 

LMd 


0.003 
0.0004 


0.001 
0.00 


(i)  Semi-continuous  ingot  casting 
contact  cooling  water. 

Subpart  A— PSES 


PoHutant  or  polkrtant  proparty 


Maximum  for 
any  1  day 


Maximum  tor 
montfily 
avaraga 


mg/off-kg  (pourtds  par  mil- 
lion off-pounds)  of  lead- 
tin-bismuth  cast  by  trie 
semi-contmuous  sthp 

metlxxj 


AnHmony .. 


0.009 
0.001 


0.004 
0.(X)06 


(j)  Shot  casting  contact  cooling  water. 
Subpart  A— PSES 


Potutant  or  polkitant  proparty 


Maximum  tor 
any  1  day 


Maximum  tor 
montfily 
avaraga 


mg/off-kg  (pounds  par  mi- 
Iton  off-pounds)  of  lead- 
tm^iitffluth  shot  cast 


Anwnony .. 


0.107 
0.016 


0.048 
0.006 


(k)  Shot-forming  wet  air  pollution 
control  scrubber  blowdown. 

Subpart  A— PSES 


Potutant  or  potutant  property 


Maximum  tor 
any  1  day 


Ivlaximumlor 
monttily 
avaraga 


mg/off-kg  (pounda  par  ml- 
lion  on-pounds)  of  lead- 
tir>-bisniuth  shot  formed 


Antimony.. 


0.160 
0.025 


0.076 
0.012 


(1)  Alkaline  Cleaning  Spent  Baths. 


Subpart  A— PSES 


Potutant  or  potutant  property 


Maximum  tor 

any  1  day 


Uaamunlor 


mg/off-kg  (pounda  par  ml- 
kon  on-pounds)  of  lead- 
trvbiamulh 


Antimony.. 


0.345 
0.051 


0.154 
0.024 


(mj  Alkaline  cleaning  rinse. 
Subpart  A— PSES 


Potutant  or  potutant  properly 


Maximum  tor 
any  1  day 


Maximum  tor 


mg/on-kg  (pounds  par  mi- 
kon  on-pounds)  of  lead- 
lirv.bismulh 


/Antimony., 


0.676  I 
0  099  I 


0J02 
0.047 


(n)  Swaging  spent  emulsions. 
Subpart  A— PSES 


PoNutant  or  poMutsnt  ptoporty 


Mcximufn  for 
any  1  day 


Ms<km»n  tar 
monthly 
avarags 


mg/on-kg  (pounds  par  ml- 
ion  on-potfids)  of  Isai^ 
lirvbismuth  swaged  witfi 
emulsion 


/Antimony.. 


0.005 
0.0006 


0.002 
OiXXM 


(o)  Degreasing  spent  solvents — 
Subpart  A— PSES.  There  shall  be  no 
discharge  of  process  wastewater 

pollutants. 

$471.15    PretTMtnMnt  standards  for  Mw 
sourcas  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  sources  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources.  The  mass  of 
wastewater  pollutants  in  lead-tin- 
bismuth  forming  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following  values: 

(a)  Rolling  spent  emulsions. 

Subpart  A— PSNS 


PoUanl  or  potutant  property 


Maximum 

lor  any  1 

day 


Mstnwn 
tor  monVily 


mg/on-kg  (poinls  per  mi- 
ion  on-pounds)  of  lead- 
tirt-bisnOh  rotad  srtVt 
amiisiona 


0.067 

aoio 


0.030 
0.006 
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(b)  Rolling  spent  soop  solutions. 
Subpart  a— PSNS 


PdiUhiI  or  pokiHM  preparly 


lof  any  1 
day 


lor  MOnVl^ 


mg/ofl-kg  (pounts  per  i 
lion  oH-pounds)  at  la 
l>v<Minuth    rolled    « 


Le«f 


0.t20 

0.018 


aoss 

0009 


(c)  Drawing  spent  neat  oils — Subpart 
A — PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  [hawing  spent  emulsions. 

Subpart  A— PSNS 


Polkjtantor  poMulvM  praparty 


Mawmum 

kxany  l 

dor 


Manmum 

fcir  mormy 

average 


mg/oM-ltg  (pounda  per  ■<•- 
lion  oM-pounds)  o<  Isad- 
tn-bomum  draon  with 
enuttiona 


Antimony.. 


0076 
ILOII 


0034 
0.005 


(e)  Drawing  spent  soap  solutions. 
Subpart  A— PSNS 


PolUjtant  Of  poluUM  property 


Uaxinwn 

for  any  1 

<toy 


MaxHiMm 

hx  monlMy 

average 


mg/ofl-^tg  (pounds  per  wi- 
kon  o«*.pounds)  of  lead- 
tin-tmmuth  drawn  «M) 
toapsolutian» 


Anumotiy.. 
Lead 


0.022 


0.0M 

aooa. 


(f)  Extrusion  press  and  solution  heat 
treatment  contact  cooling  water. 

Subpart  A— PS»« 


Poiknam  or  poSutan:  property    j     tor  any  1 


lor  nxmlMy 


mg/on-l^)  Ipoonda  par  mi- 
lion  off-oounda)  o)  lead- 
Urt^iamuth  Heal  Mated 


»oiinior^f.. 


0.414 
0.061 


0.165 
0029 


(g)  Ex  trusioa  press  hydraulic  fluid 
leakage. 

Subpart  A— PSNS 


or  poOutaM  property 


lor  any  1 
day 


lor  monMy 


aisa 

0.023 


eA7i 

0.011 


JMI 


(h)  Continuoos  strip  casting  contact 
cooling  water. 

Subpart  A— PSNS 


PofkjlvM  or  pdutarv  ppoparly 


Maamum 

tor  any  1 

di» 


Maximum 
lor  monthly 


mg/olf-kg  (pounds  per  ttH- 
Hon  uH^pouridal  ol  laa^ 
wvajanaMn  caat  oy  ffw 


0.003 
0.( 


aooi 

0.0002 


(i)  Semi-continuous  ingot  casting 
contact  cooling  water. 

Subpart  A— PSNS 


Ponutam  or  poMulam  property 


Manmum 

tor  any  1 

day 


Maximum 

tor  monthly 

tveraga 


mg/on-kg  (pounds  per  mil- 
ion  oH-pounds)  ol  laad- 
tin-bismuth  ingol  caat  by 
the         sami-conflnucua 


Antimony - 
Lead 


9aa» 

0X13 


OiKM 
0.006 


(j)  Shot  casting  contact  cooling  water. 
Subpart  A— PSNS 


PoNutant  or  poHutant  property 


Maximum 

lOf  any  1 

day 


Maximum 

for  monthly 

average 


mg/oH-kg  (pounds  par  mil- 
lion off-pounds)  of  lead- 
tirvbiwnum  shot  cast 


Antinwny 

Lead 


0.107 

oxne 


a048 
0.006 


(k)  Shot- forming  wet  air  pollution 
control  scrubber  blowdown. 

Subpart  A— PSNS 


'    Mdnmum     !    MsKimum 
Pci'iiiar.i  or  po^^tant  popcny    :     (or  any  1     j  tor  nu>nt>ily 
i         day         I     average 


Afflwiooy., 
Lead 


mg/o^-kg  (pounds  per  mil- 
lion u!1^xH^nds)  of  lead- 
fHvbismuth  shot  formed 


0t09 

ooas 


0.076 
0.012 


(H  Alkaline  cleaning  spent  baths. 
Subpart  A— PSNS 


Waximuin 
lor  any  1 


Maximum 
lor  monthly 


mg.'ofl-kg  (pounds  per  rral- 
kon  offixxmds)  ol  lead- 
Brvbismuth  extruded  Ar*rrony .. 


mg/'ofl-xg  (pounds  p«r  mil- 
lion off-pounds)  of  iead- 
tin-btsnuith  aikalnie 

cleaned 


0.345 
CJO&t 


01S4 
0.024 


(m)  Alkaline  cleaning  rinse. 


Subpart  A— PSNS 


relkjCvt  or  poNulM  pvoparty        -_, 


ModnnufTi  for 

i«m 


Maxknum  tor 
months 
average 


mg/olT-kg  (pounds  par  mt- 
ton  off-pounds)  of  laad- 

tirvbisnxith  alkaUrte 

daaned 


0.066 


&3et 

6.047 


(n)  Swaging  spent  emulsions. 
Subpart  A— PSNS 


PoMulam  or  pohnant  prtiperty 


anyl  d^r 


Maximum  tor 


mg/olf-kg  (pounds  per  mil- 
lion off-pounds)  of  laad- 
Ito-bismulh   swaoed   with 


AM6 

0.0006 


«.ooa 

0.0004 


(o)  Degreasing  spent  solvents — 
Subpart  A— PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

S  471.16    EffkMnt  Nmltattons  rtpt— nttng 
ai9  oBgrw  OT  vrmnnr  rvaticnon  ■mnWDiv 
by  Mm  appNcaMon  of  the  best  convantlonal 
poMutant  control  tBChnoiogy  (BCT) 
[Reserved]. 


Subpart  B— Magnesium  FomUng 
Subcategory 

§471.20    AppUcabiilty:  deMriptlon  of  the 
magnesium  forming  sut)category. 

This  subpart  applies  to  discharges  of 
pollutarsts  to  waters  of  the  United 
Slates,  and  introductions  of  pollutants 
into  publicly  owned  treatment  works 
from  the  process  operations  of  the 
magnesium  forming  subcategory. 

4ri.^i     cTnuenr  inTmSuone  repreeennng 
the  degree  cf  effluent  reduction  ettalnaMe 
by  the  application  of  ttte  beet  practicattle 
control  technology  currently  avaKablt 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point  soorce 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(a)  Rolling  spent  emulsions. 
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Subpart  B— BPT 


^'MMinl  or  poamant  propwiy 


Max^wimtofl^'^X.*"' 


■ny  1  day 


.i. 


average 


mB/ott-kg  (pourids  per  n*- 
lioo  otf-poundi)  ol  fnajj- 
nesium  roiled  Wiih  •rr.ul- 


Chromiun _... 

Zinc. _ 

Aramoi* ......             _ 

0.033 
0.109 
9.95 

4.440 

1.49 

9.06 

0.014 
0.046 
4.37 
197 
0.895 
146 
(') 

Ru««a 

Oil  and  graaaa...   . 

TSS 

pH 

'  Within  me  rarga  ol  7.5  to  10.0  at  an  times. 

(b)  Forging  spent  hibnconts—Suhpaii 
B—BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(c)  Forging  contact  cooling  water. 

Subpart  B— BPT 


PoHutam  or  poHutant  property 


Maximum  lor 
any  1  day 


I  Maximum  tc 
morrthty 
average 


«M*ar 

C?vofiwufn....„ „„„. 

Z<nc. 

Ruorfcta „ _ 

Oil  and  graaaa 

TSS „ 

pH 

1.27 
4.22 

385        1           1 
172        ! 
57  8     j 
119        1 



mg/off-kg  (pounds  per  mil- 
lion off^xiunds)  ol  lorged 
magnesium    cooled    wiV< 


0  520 

1  77 
170 

76.3 
34.7 
564 
(') 


<  *f«m  the  langa  o(  7.5  to  lO.O  at  il  timet 

(d)  Forging  equipment  cleaning 
wastewater. 

Subpart  B— BPT 


Poliuum  or  poliuiani  properly 


Maximum  tor 
any  1  day 


j  Maximum  Ic 
I       monlhly 
I      average 


mg/olt-kg  (pounds  per  mil- 
lion otf.pourK)s)  ol  mag 
neskjm  torged 


Oromuni.. 
Zmc 


r^' 


Fuoiide 
Oil  and 

TSS 

OM    


:zq 


0.018 

OiSO 

5.32 

2.38 

0798 

1.64 


0.007 
0.02S 
23* 

1.06 
0.478 
0  778 
(') 


'  Within  the  range  o»  7.5  to  100  al  an  times 

(e)  Direct  chill  casting  contact  cooling 
water. 

Subpart  B— BPT 

Maximum  for 


PoHulant  or  poUulant  property 


^    :  Maximum  lor 


any  1  day 


monthly 
I     average 


mg/ofl-kg  (pounds  per  mil 
Bon  ofl-pounds)  ol  mag 
nesium  cast  with  direct 
chOI  methods 


Chromiuffl.. 

Zinc- 


V 


Ruoride 
Oil  ai 
rss 


1.74 

0.711 

5.77 

241 

527 

232 

235 

105 

79.0 

47  4 

162 

77  1 

Subpart  B— BPT— Contintied 


PolKilant  or  polluum  properly 

Maximum  tor 
any  1  day 

Maximunitor 

average 

pH 

('» 

■  Within  the  range  ol  7.5  to  10.0  at  an  times 

(f)  Surface  treatment  spent  baths. 
Subpart  B— BPT 


Poliutani  or  pollutant  property     **^^!7^°' 


Maximum  lor 
montMy 
average 


mg/oH-kg  (pourxis  per  mil- 
Iton  o««-pounds)  oi  mag- 
nesium surface  treated 


Chromnjni 
Zinc 


'  Within  the  range  ol  7.5  to  10.0  at  an  timas 

(g)  Surface  treatment  rinse. 
Subpart  B— BPT 


Pcllulant  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/ofl-kg  (pounds  per  mi- 
kin  off-poundsi  al  mag- 
nesium surface  treated 


Chromium _ _ 

8.32  1 

34 

z« - - — -1 

276 

11.5 

Ammonia _ _ 

2520 

1110 

Ruonde 

1130 

496 

Oil  and  graaaa.- 

378 

227 

TSS _ 

775 

369 

pH 

1 

L i 

(') 

'  Within  the 


Ol  7.5  to  10.0  al  an  limea 


(h)  Sawing  or  grinding  spent 
emulsions. 

Subpart  B— BPT 


Pollutapt  or  poUutanl  properly      **^i'Z!^  '      monthty 
I     any  i  o»y     ,      ^ygge 

mg'ofl-kg  (pounds  per  mil 
kon  oft  pounds)  oi  mag- 
nesium sawed  or  ground 


Ctvomium „ _ 

Zmc _- 

. 

0.004 

0012 

Ammonia _ 

Oi<  arvl  grnasa 

1  15 
0  515 
0234 

TSS 

pH _ 

0.800 

1 

0.381 

'  Within  the  range  ol  7  5  to  10  0  at  all  times 

(i)  Degreasing  spent  solvents — 
Subpart  B—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(j)  Wet  air  pollution  control  scrubber 
blowdown. 


Subpart  B—BPT 


MnimjfTt  fof 


Polkitant  or  poMam  properly      "^T^J*"         monMy 
any  1  oay  mm»0» 


mg/ofl-kg  (pounds  per  mil 
ton  oti-poundai  &  mag 
nsnum  sanded  and  re 
paired  or  forged 


Chromium 

Zinc- — 



0273 
0.904 

62.5 

369 

12.4 

25.4 

0112 
0.376 

36J 

Fiuonde 

164 

Oil  and  greaai 

1 

743 

TSS 

pH  ..-.. 

12.1 

'  Within  the  rang*  of  7.5  to  10.0  at  m  kmas. 


§471^    EffhMnt  limitations  rapTMWiting 
the  degrM  of  •ffluent  reductton  attatnabl« 
by  t})«  application  of  ttie  t>eat  avatlat>te 
tachndogy  •conomlcaUy  achlavaMt  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT): 

(a)  Rolling  spent  emulsions. 


Subpart  B— BAT 


PoOutam  or  poautam  property   '  "^Jj^f^^ 


iMaxKnuir  tor 


Chromium 

Zinc 

Ammonia. 
FkOTlde... 


mg/oif-kg  (pounds  par  n0- 
ion  on-pounda)  of  n«g 
netiwn  roaed  imMi  «>«4 


0014 

0046 

437 

197 


r 

0.033  j 
0109  j 
9.96  ; 
444     I 

L 


(b)  Forging  spent  lubricants — Subpart 
B — ^BAT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(c)  Forging  contact  cooling  water. 

Subpart  B— BAT 


PolkJtantor  pokHant  property 


Maximum  tor 
any  1  day 


'  Mannur  tor 


mg/off-kg  (pounds  per  mt- 
lion  ofl-pounds)  ol  lorged 
magnesRim    cooled    wlh 


Clwomium 

Zinc 

AmmoMa. 

Ftuorida  - 


0127 

0.422 
36.5 
172 


00S2 

0177 
17.0 
7.63 


(d)  Forging  equipment  cleaning 
wastewater. 


34280 
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Subpart  B— BAT 


Poimanl  or  poButmt  pnipity 


iMQflfnunt 
tor  any  1 


MfliBfnuni  tor 


mO/oiMig  (poundi  par  ml- 
kort  on-pcundi)  of  mag- 


naaumtoigad 

ntan^M 

aoo2 
aoo6 

0S32 
0.236 

0.0007 
0003 

Thi- 

0.234 

FkmMB 

0106 

(e)  Direct  chill  casting  contact  cooling 
water. 

Subpart  B— BAT 


PoiiMni  or  poMutHil  prapw^ 


tar 
Idqr 


Mawnum  tor 
monthly 
tvaraga 


mg/all-kg  (pounds  par  mi- 
ion  off-poundi)  o<  mag- 
naiium  c&tt  ivitti  dvact 
cMtmettwdt 


Owwaium- 

1.74 
5.77 

527 

235 

0.711 
2.41 

232 

FknMB 

105 

(f)  Surface  treatment  spent  baths. 
Subpart  B— BAT 


Po8i4ai4  or  poMutant  praporly 


Maamum  tor 
any  1  day 


Maximum  tor 
monlhty 
average 


mg/ofi-Vg  (pounds  par  mil- 
lion oH-pounds)  o<  mag- 
nanum  aurfaca  traetsd 


Ommkan             ,    , 

0.206 
0.661 

62.1 

ZTJb 

0.064 

Tirr 

27  3 

Fknk^ 

12.3 

(g)  Surface  treatment  rinse. 
Subpart  B— BAT 


PoiirtWN  or  pdulwit  proporty 


"*i  *y 


Maumum  tor 


mg/ofl-kg  (pound*  per  mil- 
lion off-pounds)  at  mag- 
nesium surlaoe  Iraalad 


Chromwm 
Zinc 


(h)  Sawing  or  grinding  spent 
emulsions. 

Subpart  B— BAT 


PMutaM  or  poMani  property 


Itedmum  tor 
myl  day 


Maxknum  tor 
rnontfily 
average 


•ng/oH-kg  (pounds  per  mi- 
Ion  on-pourxts)  ol  mag- 
nssium  sawed  or  grourvl 


JMI 


(i)  Degreaaing  spent  solvents— 
Subpart  B—BA  T.  There  shall  be  no 
discharge  of  process  wastewater 

pollutants. 

(j)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  B— BAT 


PolMant  or  po8ulafi(  property 


Majdmun  tor 
any  1  day 


Majdmum  tor 
monthly 
average 


mg/ofl-kg  (pounds  per  ml- 
Ion  oK-pounds)  o(  mag- 
naalum  sarxtod  and  re- 
paired or  torged 


Zinc 

0.273 
0.804 
•2.S 

36.9 

0.112 
0  378 

Fkiorida 

36.3 
16.4 

S  471.23    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards.  The 
mass  of  pollutants  in  the  magnesium 
forming  process  wastewater  shall  not 
exceed  the  following  values: 

(a)  Rolling  spent  emulsions. 

Subpart  B— NSPS 


Poiutant  or  poitutant  property 


Maximum  for 
any  1  day 


Maximum  for 
montfily 
average 


mg/off/kg  (pounds  per  mil- 
lion off-pound*)  of  mag- 
nesium rolled  Mlh  emut- 


'  WMHn  the  range  ol  7  5  to  10.0  al  M  Iknea. 


(b)  Forging  spent  lubricants — Subpart 
B—NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(c)  Forging  contact  cooling  water. 

Subpart  B— NSPS 


PolMMM  or  polulani  prtjpaity 


Maxanum  tor 
•nylday 


Mttxknufn  lof 
montfily 


mo/on/Kg  (pounds  par  mR- 
lon  olf-pounds)  of  forged 
cooled    wTth 


Chmmium 

0.117 

0044 

Zinc 

0.295 

0  122 

3as 

17.0 

Ruoride                   

17.2 

7.63 

OiandgraMa 

2.88 

2.88 

TSS 

4.34 

3.47 

pH 

(') 

(') 

'  MMn  the  range  o(  7.5  to  10.0  al  al  Imaa. 

(d]  Forging  equipment  cleaning 
wastewater. 


Subpart  B— NSPS 


PoHuieni  or  poMuteni  propeiiy 


Mexlmum  for 
any  1  day 


Maidnwim  tor 
monMy 
average 


mg/off/kg  (pounds  per  rnH- 
Hon  olf-pounds)  a4  magna 
liuff)  torged 


Bnc 

Ammonia _._.   

Fluoride 

OH  snrt  grease 

0.002 
0.004 
0.532 
0.238 
0.040 
0.060 
(') 

0.0006 

0.002 

0.234 

0106 

0040 

TSS 

pH 

0.048 

•  within  the  range  of  7.5  to  10.0  at  al  Iknee. 

(e)  Direct  chill  casting  contact  cooling 
water. 

Subpart  B— NSPS 


PoMulant  or  poiutant  property 


Maximum  for 
any  1  day 


Maximum  lor 
montfily 
average 


mg/off-kg  (pounda  per  mil- 
Ion  off^iound*)  of  mag- 
nesium cast  iwith  direct 
chin  methods 


Ctvomsjm »»-»»„»...».«..».... 

Zinc _        .„   

1.46 
4.03 

527 

235 

38.5 
58.3 
(■) 

0.583 
166 

232 

106 

CI  and  graaaa „ 

T5K 

39.5 
47  4 

pH 

(') 

at  7.5  to  10.0  at  al 


(f)  Surface  treatment  spent  baths. 
Subpart  B— NSPS 


Mbtam  or  polulanl  property 


Maximum  for 
any  Iday 


Maximum  tor 
morithly 
average 


mg/off-lig  (pounda  per  ml- 
lon  off-pounds)  of  meg- 
neaium  surface  treated 


0.173 
0.476 

62.1 

27.8 
4.66 
6.89 

(') 

0.070 

anc 

0.196 
27.3 

F^«it4f  

12.3 

nt  snl  ysaai 

466 

TSS... ._ 

s.ao 

pH 

(') 

•Wfmn  ttie  range  01  7.5  to  10.0  at  al  timee 

(g)  Surface  treatment  rinse. 
Subpart  B— NSPS 


Poiutant  or  poiutant  properly 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/ofl-kg  (pound  pers  ml- 
lon  ofl-pouQda)  of  mag- 
nsaium  surface  traeted 


Chromium. 

zmc 


'Wllhin  the  range  of  7.5  to  10.0  at  al  timee 

(h)  Sawing  or  grinding  spent 
emulsions. 
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Subpart  B—NSPS 


"^'""^'""^ 

Mniinunilor 
•nyl  day 

Maumum  lor 
iiiunuiiy 
•Mrags 

mg/on-kg  (pound*  par  mil- 
lion off-pounds)  of  mag- 
naakaa  nnad  or  ground 

0.007 
0030 
2.60 
1  16 
0196 
0.203 
(') 

Zmc..    ...              .      .... 

oooe 

1  15 

Fiuo*J« 

0575 
0  195 

T!ai!        ' 

0.234 

PH 

c. 

'  Withn  the  rangs  o«  7.5  to  10.0  ai  i 

(i)  Degreasing  spent  Solvents — 
Subpart  B—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(j)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  B—NSPS 


PoiwiM*  or  poManl  preparty 


Maximum  for 
any  1  day 


Manmum  for 
montftfy 
average 


mg/off-kg  (pounds  per  mil 
lion  off -pounds)  ol  mag- 

.  neaium  wndad  and  r». 
paved  or  lorgad 


Cfwormurw 

zmc 

AiTIMUIlia.. 
Pfuonde ... 
Oil  and 
TSS    .. 

CH 


'  Within  the 


o<  7.5  to  10.0  at  all  times 


§  47 1 .24    Pr«tr»atment  standards  for 
existing  sources  (PSES). 

E.xcept  as  provided  in  40  CFR  403.7 
and  403.13.  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  by  August  23.  1988 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 
The  mass  of  wastewater  pollutants  in 
magnesium  forming  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following  values: 

(a)  Rolling  spent  emulsions.     - 

Subpart  B— PSES 


Polhjtant  or  podutant  property 


Maximum  for 
}     any  I  day 


Maximum  <or 

ITKMlthly 

average 


mg/offkg  (poi^nds  per  mil 
Hon  off  pounds)  of  mag 
nesium  rolled  ant^  emul 
sions 


Ovomum I  0.033 

Zmc _ . 0.10S 

Ammonia 9  95 

FHwrtde I  4.44 


001* 
0046 
4  37 
197 


(b)  Forging  spent  lubricants — Subpart 
B — PSE.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 


(c)  Forging  contact  cooling  water. 
Subpart  B— PSES 


PoHutanl  or  peAutant  proparly 


I  Msxifnufn  for 
I    any  1  day 


Mawnum  tor 
monthly 
average 


mg/otl-kg  (pounds  par  mH- 
lon  off-pounds)  of  mag- 
neaium  coolad  wti  «Masr 


Cfwomum.. 
Zi«. 

Ruonda 


ai27 

aos2 

a422 

0.177 

38.5 

17  0 

172 

7.63 

_L 


(d)  Forging  equipment  cleaning 
wastewater. 

Subpart  B— PSES 


PoHutam  or  poHjtanl  property 


Maximum    |  Maximum  for 
for  any  1  mortthty 

day         i      average 


mg/oft-kg  (pounds  per  mil 
Inn  off-pounds)  of  map 
nesium  forged 


Chromium 

Zne 

0.002 

aoo6 

0-S32 
0-230 

■ 
00007 
0003 

Ammonia _. 

0.234 

Fkjnnrte  

aiO£ 

(e)  Direct  chill  casting  contact  cooling 
water 

Subpart  B— PSES 


Potlulam  or  poltutant  property 


Maximum  lor 
I    any  1  day 


Maxonum  tor 
I      monthly 
average 


mg/otf-kg  (pounds  pc  mil 
lion  off-pounds)  of  mag- 
nesium cast  «»th  direct 
chUI  methods 


Cnrcmiun 

1-1 

5  77  1 

527        1 

235       ; 

1 

0711 

Zinc. _ 

Ammonia _ 

241 
232 
105 

(f)  Surface  treatment  spent  baths. 
Subpart  B— PSES 


Pollutant  or  pollutant  property 


I  Maximum  for 
I    any  1  day 


I  Maximum  lor 
monthly 
•verage 


Chromiun „ j 

Zinc ,..'. 

Ammon« . 

Ruonde  


mg/offkg  (pounds 

per  mil. 

lion  off-pounds) 

Of  mag 

neaium  surface  treated 

0  205  : 

0.084 

0.661 

0.285 

621       , 

273 

27.8 

123 

(g)  Surface  treatment  rinse. 
Subpart  B— PSES 


Pokitant  or  pollutant  property 


i  Maximum  for 
i     any  1  day 


Maximum  lor 
montfily 
i      average 


mg/offkg  (pounds  per  mil 
liOR  olf-pouiKls)  of  inag- 
neskjm  surface  treated 


Chromiun.. 
Zrnc 


f 


0.832 

276    I 


0.340 
1  16 


Subpart  B—PSES^-Conlinuad 

Maiiniuator 

•oyiday 

UBdmumtor 
average 

Ammoraa.— ~ 

Fkjonde _ 

2S2 

IIS 

111 

4SS 

(h)  Sawing  or  grinding  spent 
emulsions. 

Subpart  B— PSES 


Pollutant  or  poAutanl  property 


[•toomumfw  !«':*:«•«■ 


any  1  day 


fflontMy 


mg/oll-ko  (powidi  par  Mi- 
lion  off-pounds)  of  mag- 
nesium sawed  or  ground 


Chronwun _ 

OJOM 

ones 

2J0 
1  16 

0.004 
0.102 

AfTvnonn ».._n„„....„ „ 

FhXJride 

1.15 

0.S1S 

(i)  Degreasing  Spent  Solvents — 
Subpart  B—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(j)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  B— PSES 


T 


PoHutanl  or  poMulant  property 


:  Maximum  lor 

I    anyl  day 


1  Mmn^OT  lor 


mg/o(l-kg  fpuuwda  par  mi- 

kon  off  poaids)  of  mag- 
neawm  sanded  and  im- 
paired or  fufged 


§  471.25    Pratraatment  standards  for  new 
sources  (PSNS). 

■     Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS).  The 
mass  of  wastewater  pollutants  in 
magnesium  forming  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following  values: 
(a)  Rolling  spent  emulsions. 

Subpart  B— PSNS 


Polutant  O' pollutant  property 


Maximum  toi 
any  1  day 


Maximuiti  tor 


mg/off-kg  (pounds  per  n« 
kon  oM-oounda)  of  mag 
nesiurr  forged 


Cnrom'.um 

Zinc 

Ammonia. 
Fluonde ... 


0.020 

aoit 

0.076 

0.032 

0J6 

4J7 

444 

1.97 

S4282 
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(b)  Forging  spent  lubricanta— Subpart 
B — PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(c)  Forging  contact  cooling  water. 

Subpart  B— PSNS 


Polulwt  or  poluMnl  praparty 


wtodmufn  tof 
tni  1  day 


Mndmum  tor 


mg/olMia  (poundi  par  ml- 
■on  olHioundO  o*  lOrgad 


Qvomiuni 

ai07 
0296 
36.5 

17J 

a044 
0.122 
170 

2lK 

Fknfete 

7.63 

(d)  Forging  equipment  cleaning 
wastewater. 

Subpart  B— PSNS 


Pokilvil  or  pahMM  praparty 


tor  any  1 


Maxfenum  tor 


■ng/ofl-kg  (pounds  par  ml- 
lon  ofl-poundi)  a(  mag- 


naBum  torgad 

Ctaonkaa             

0.002 
0.004 
a532 
0.236 

00006 

Znc 

0.002 
0.234 

Amnmia 

Flunfeto 

0.106 

(e)  Direct  chill  casting  contact  cooling 
water. 

Subpart  B— PSNS 


PoaulHK  or  polulani  proparty 


Msdmum  tor 
any  Iday 


Maamumtar 


mg/o(f-kg  (pounds  par  mt- 

ion  o(H>ounds)  o(  mag- 
neaum   cast   wH 


cMmattiods 

1.46 
4.03 

527 

235 

0JO3 
1.66 
232 

106 

Zinc 

FkM)fk|f  

(f)  Surface  treatment  spent  baths. 
Subpart  B— PSNS 


PoUulam  or  poNUwN  proparty 


Maxmun  tor 
snylday 


Mannuin  tor 
monthly 
avarage 


ma/atl-kQ  (pounds  par  mi- 
Ian  ofHxxjnds)  o(  mag- 
naaium  surtacs  treated 


Cnronsum . 

Zine 

Ammonia 

0.173 
0.476 

82.1 

27.6 

0.070 
0.196 

27.3 

12.3 

nmMe 

(g)  Surface  treatment  rinse. 


JMI 


Subpart  B— PSNS 


PoiulMt  or  poBuiTt  prapwty 


anylday 


MaiSmunitar 


mg/off-kg  (pounds  par  ml- 
Ion  off-pounds)  of  iv»q- 
nasiunt  surface  fteatad 


Ctami^mK             

0.700 
1.83 
262 

113 

0.264 

Tine 

0784 

Fkajriito 

468 

(h)  Sawing  or  grinding  spent 
emulsions. 

Subpart  B— PSNS 


Poamant  or  pokjtwt  proparty 


Maximunt  tor 
any  1  day 


ManmuR)  tor 


mg/off-kg  (pounds  par  mV- 
-lon  ofl-pounds)  o(  mag- 
nesiuni  sawed  or  ground 


0.007 
0.020 

^60 

1.16 

0.003 
(X006 

TInr 

Ammonia             ,.. 

Fkiorfda.-. 

1.15 
0.516 

(i)  Degreasing  spent  solvents — 
Subpart  B—PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(j)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  B— PSNS 


PoMart  or  polutant  properly 


Mfidmufn  foe 
any  1  day 


Maidmum  tor 
monthly 
avarage 


mg/oH-kg  (pounds  per  ml- 
lon  off-pounds)  o(  mag- 
naskjm  sanded  and  ra- 
peired  or  torged 


CI»omium.._     

Tine 

0.228 
0.632 

36.8 

0.093 
0260 

Fhionde 

16.4 

§471.26    EffhMfrt  HmitatkNW  r«pr«Mntlng 
ttM  ctogrM  of  •ffhMnt  reduction  attalnabi* 
by  the  application  of  the  bMt  conventional 
pollutant  control  technotogy  (BCT) 
[Reeervedl. 

Subpart  C— Nlckel-Cot>att  Forming 
Sul)category 

9471.30    Applicability;  deecrlption  of  tlw 
nickel^obalt  forming  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  v/aters  of  the  United 
States,  and  introductions  of  pollutants 
into  publicly  owned  treatment  works 
from  the  process  operations  of  the 
nickel-cobalt  forming  subcategory. 


9471.31    Effluent  ■nWUtlona  repreeentlng 
the  degree  of  effluent  reduction  attolneble 
by  the  application  of  the  beat  practicable 
control  technology  currently  available 
(BPTV 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(a)  Rolling  spent  neat  oils — Subpart 
C — BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  C— BPT 


Pollulant  or  polMant  property 


Maidmum  tor 
anyl  day 


Maximum  tor 
monthly 
avarage 


mg/off-kg  (pounit  par  ml- 
lon  off-pounds)  of  nkAal- 
oobelt  roaed  tnth  emul- 


Chromsjm 
Nickel 


>  WNhin  ma  range  o(  7.5  to  10.0  at  M  timaa. 


(c)  Rolling  contact  cooling  water. 
Subpart  C— BPT 


Pollulant  a  poltoltnt  property 


Maximum  tor 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
ion  offsxxjnds)  ol  nickel- 
oobelt 


Chromium 

Nickel 

Fkioride... 
Gland 

TSS 

pH ..._.. 


1.66 

0.678 

7.24 

4.79 

22.5 

90.6 

75.4 

45.3 

156 

73.5 

(') 

(') 

•WKhin  the  range  of  7.5  to  10.0  at  al  timee. 

(d)  Tube  reducing  spent  lubricant — 
Subpart  C—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(e)  Drawing  spent  neat  oils — Subpart 
C—BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants 

(f)  Drawing  spent  emulsions. 

Subpart  C—BPT 


PoMant  or  polulant  property 


MaxIriMm  tor 
anyl  day 


Maximum  tor 
monthly 
avarage 


mg/off-kg  (pounds  per  ml- 
lon  offiXMnds)  of  nkAsl- 
cotjelt  drawn  with  emul- 


Chromium.. 
Nickel.. 

Fkionde. 


0.042 
0.163 
5.66 


0.017 
0.121 
2.52 
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Subpart  C—BPT— Continued 


Polknwit  or  poUutam  propwty 

MMimumlor 
•nyld^r 

Maxknum  for 
montnly 
•varag* 

Oil  and  gra«M 

1.91 
3.91 
{■) 

1  15 

TSS. 

pH _ 

1.86 

■  Wiihin  ttia  ranga  ol  7.5  to  10.0  at  all  timaa. 

(g)  Extrusion  spent  lubricants— 
Subpart  C—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(h)  Extrusion  press  or  solution  heat 
treatment  contact  cooling  water. 

Subpart  C—BPT 


Poliutant  or  poUutant  proparly 


Maximufn  lor 
any  1  day 


Maxnnufn  lor 
monthly 
avaraga 


mg/oll-kg  (pounds  par  mil- 
lion off-pounds)  of  nickal- 
cobalt  rtaat  treated 

Chromium 

Nickel 

Fluoride 

Oil  andgraasa. 

TSS 

pH.. 

■Within  the  ranga  ol  7.5  to  10.0  at  an  times. 

(i)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  C—BPT 


Pollutant  or  pollutant  properly 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion ofl-pounds)  ol  nickel- 
cotwlt  extruded 


Chromium 

N<kel 

fTooride 

Oil  and  jrnan 



0.102 
0.446 

13.8 
4.64 
9.51 

(') 

0.042 
0.295 
6.13 
279 

TSS 

4.53 
(■) 

pH 



'  Within  the  range  of  7.5  to  10.0  at  all  times. 

(j)  Forging  equipment  cleaning 
wastewater. 

Subpart  C—BPT 


Pollutant  or  poltutant  property 


Maximum  for 
any  1  day 


Maximum  for 
morrthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  mckel- 
oobatt  forged 


'  Within  the  range  of  7.5  to  10.0  at  all  Iknes. 

(k)  Forging  contact  cooling  water. 


Subpart  C—BPT 


PcNutant  or  polutant  property 


Maidmum 
tor  any  1 


Maidmum  tor 


mg/off-kg  (pounds  per  n*- 
Hon  off-pounds)  of  forged 
nickal<oball  cooled  with 


>  Within  the  range  of  7.5  to  10.0  at  an  tknaa. 


(1)  Forging  press  hydraulic  fluid 
leakage. 

Subpart  C—BPT 


Pollutant  or  pollutant  property 


IMudfflum  lor 
any  1  day 


Maximum  for 
morttlily 
avaraga 


mg/off-kg  (pounds  per  mH- 
Kon  off-pounds)  of  nk*al- 
cotialt  lorged 


0.083 
0.359 

11.2 
3.74 
7.67 

(') 

0034 

NkAel 

0.238 
494 

Oil  and  gtaaaa 

2.25 

TSS 

365 

pH 

(■) 

■  Within  the  range  of  7.5  to  10.0  at  all  timaa. 

(m)  Forging  spent  lubricants — Subpart 
C—BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(n)  Stationary  casting  contact  cooling 
water. 

Subpart  C—BPT 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  par  ml- 
kon  ofl-pounds)  of  nickel- 
cotMlt  cast  witri  stationary 
casting  methods 

Chromkjm 

Nttkal 

FhJOnde 

OH  andgraaae 

TSS 

pH 

>  Within  the  range  of  7.5  to  10.0  at  all  times. 

(o)  Vacuum  melting  steam 
condensate— Subpart  C—BPT.  There 
shall  be  no  allowance  for  the  discharge 
of  process  wastewater  pollutants. 

(p)  Metal  powder  production 
atomization  wastewater. 

Subpart  C—BPT 


Polkitant  or  polhitant  property 


Maximum  tor 
any  1  day 


Maximum  tar 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  nk:kel- 
matal 


Ctiromium.. 
Nickel 


1.16 
5.03 


0.472 
3.33 


Subpart  C—BPT— Continoed 


PoRutant  or  polkitartt  property 


Fluoride 

OHai 
TSS. 
pH... 


Maximum  tor 
■nylday 


156 

52.4 
106 

(') 


Madmumtor 


69^ 

31.5 
51 .1 
(■) 


the  ranga  of  7.5  to  10.0  at  al  Umaa. 

(q)  Annealing  and  solution  heat 
treatment  contact  cooling  water — 
Subpart  C—BPT.  There  shall  be  no 
allowance  for  the  discharge  of  process 
wastewater  pollutants. 

(r)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  C—BPT 


PoHutant  or  poiulant  prapsrty 


Uanmum  lor 
■nyHtar 


mg/off-tm  (pounds  pm  ml- 
lion  oft-pomto)  of  nicM*- 


CYvorniuni-. 


Fkioncto .. 


Olw 
TSS.. 
PH.... 


0.357 

0.141 

1.56 

1.03 

48.2 

21.4 

162 

B.72 

33.2 

15.8 

(■) 

{■) 

>  WHhin  the  range  of  7.5  to  10.0  at  all  amaa. 

(s)  Surface  treatment  spent  baths. 
Subpart  C — BPT 


PoNutant  or  piiiiilaiil  property 


Maximum  tor 


MavNuntar 


mg/oO-kg  (pounds  par  n*- 
Ion  ofl-pokmds)  of  nichat- 


cotiaM  Mtaoa  natod 

0.412 
1.80 

SS.7 

18.7 

38.4 

(') 

0169 

Nirkal 

1  19 

247 

Oil  andgraaae 

TSS 

11.2 
18J 

pH 

<■» 

>  WMhm  the  rvige  ol  7.5  to  10.0  at  al 

(t)  Surface  treatment  rinse. 
Subpart  C — BPT 


Polkrtant  or  poMutant  property 


Maximum  tor 
any  1  day 


mg/off-kg  (pounds  par  lal- 

kon  olf-poundB)  ol  nichat- 


oobali  surface  Insaad 

Cftromum 

Nirkal 

10.4 
45.3 

1410 
472 
998 

(■) 

4.25 
SOjO 

PIVOriM 

623 

283 

T<W 

490 

pH 

(*) 

>  Within  the  range  ol  7.5  to  100  at  al  Umaa. 

(u)  Alkaline  cleaning  spent  baths. 
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Subpart  C—BPT 

PqIuIwI  or  polulM  prapwty 

Mnimunttar 
■nylitv 

Maidmum 

Iarinan8% 

•varaga 

mg/oli-kg  (pounk  par  m*- 

hoii  oM^poundi)  cf  ntiiM- 
cataM  ahaina  dewiad 

aio6 

•M6 

Z02 

1J0 

0006 

Mr*^ 

0043 

FKionde ._     __. 

0895 

OK  ■III  J  MM 

0407 

TSS _ _ 

0.661 

I  Vw  langa  of  7.5  to  10.0  at  al!  iimea. 

(v)  Alkaline  cleaning  rinse. 
Subpart  C— BPT 


Mhitanl  or  polulanl  pniparly 


MaidRiuffTi  for  ' 


Mannufn  tor 
mootnfy 


(ng/on-kg  (pounds  par  ml- 
iion  ofl.paunda)  ol  nickat- 


Cyironwiaw...._             ,  ,. 

Nir.ksl                                       

1.03 
4.48 
138 
4&e 
9&8 
(•) 

O420 
296 

61.5 
280 

"1 11  ariaaa 

Ti?S 

455 

P« 

n 

■  wwin  Via  ranga  al  7.5  to  10.0  al  m  tknaa. 

(w)  Molten  salt  rinse. 

Subpart  C — BPT 


Polrjiant  or  poMant  proparty 


iter 
any  1  day 


Uuximum  tor 
I      mciWy 
I      •weraga 


mg/olHig  t»unda  par  ml- 
■ow  o>»OMnd#  o«  wicliil 


■  WWNn  Oto  ranga  of  7  5  to  10.0  al  aH  flmaa 
(x)  Ammonia  rinse. 

Subpart  C— BPT 


PokMnt  or  peaMtom  propany 


Maxinufn  tor 
•ny  1<«iW 


Maximuni  tor 
wonfWy 
•varaga 


mg/olMig  ((.oundB  par  n«- 
kon  oR-pounds)  o(  r«ckal- 
oobatt  Iraatsd  w«h  am- 


Chfnmaiin 

0.007 
0.029 

oaai 

0.296 
0.807 

0009 

Mr:k>a 

0.019 
0.391 

Fl»»i> 

na  —H  ip... 

0178 

TflS 

pM                

.<■) 

(y)  Sawing  or  grind 
emulsions. 

>.0  at  a*  Smea. 
ing  spent 

JMI 


Subpart  C—BPT 


Maamum  tar 
anyl  d^r 


Majrintufn  tor 
Hion84y 
avaraga 


mg/off-kg  (pound*  par  mil- 
ken  on-poundt)  01  racket- 
cobalt  lawed  or  grourMJ 
wrth  emulsions 


Owomium 

NKkal 

Fknnde 

01  an)  graaaa. 

TSS 

pH 

>  Wlthm  »•  iw<ga  ol  7.5  to  tO.O  at  a»  times. 

(z)  Sawing  or  grinding  rinse. 
Subpart  C—BPT 


Pdk^ant  or  pdkjtafM  property 


MaximuM  tor 
anyl  day 


Majdmum  tor 
monthly 
avaraga 


mg/ofl-kg  (pounds  per  ma- 
Ion  on-pounds)  o>  sa«K3d 
or    ground    nickel-cobaH 


Oromlum 

Nickal... 

Pkinmte 



0.797 
3.48 
108 

36.2 

74.2 

0.326 
230 
47  8 

Oil  arid  ysaaa 

TSS _..     



21.7 
35J 

pH -..._.    „.. 

(■) 

■  Witnin  the  ranga  ct  7.5  to  10.0  al  aU  timaa. 

(aa)  Steam  Cleaning  Condensate. 
Subpart  C—BPT 


T 


Polutanl  or  poHutant  proparty 


Maximum  tor 
anyl  day 


-L. 


Maximum  for 
mofMhIy 
avaraga 


mg/olMig  (pounds  per  mt- 
hm  oR-pounds)  of  racket- 


nwqmkiin 

0X»3 

0.058 

1.79 

O802 

1.24 

0006 

NKkel 

Riinrirt* 

0.039 
0  795 

'^anrfortaa* 

0361 

TSS .     . 

0587 

pH                   

(■) 

■  Witnin  t^«  range  ol  7.5  to  IOj)  al  all  liroaa. 

(bb)  Hydrostatic  tube  testing  and 
ultrasonic  testing  wastewater — Subpart 
C—BPT.  There  shall  be  no  allowance  for 
the  discharge  of  process  wastewater 
pollutants. 

(cc)  Degreasing  spent  solvents — 
Subpart  C—BPT.  Thpre  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(dd)  Dye  penetrant  testing 
wastewater. 

Subpart  C—BPT 


Polulant  or  poffutint  proparty 


Majumu.li  tor 
any  1  day 


Maximum  tor 
morttfHy 
averaoa 


mg/on-kg  (pounds  par  m*- 
kon  off-pounds)  of  racket- 
cotieM  tasted  with  dye 
penetrant  mettyid 


0.094 
0.400 


0.038 
0.271 


Subpart  C—BPT— Continued 


PolulaM  or  poNulinl  praperty 


Fkioride „... 

01  and  graaaa.. 

TSS 

pH 


MsHHnufn  lor 
anyl  day 


12.7 
4.28 

8.74 
('» 


Manmum  tor 
montfwy 
average 


6.63 
2.50 

4.18 


>  Wiltiin  the  ranga  ol  7  5  to  10  J  a;  att  times. 

(ee)  ElectrocGoting  rinse. 
Subpart  C—BPT 


Pollutant  or  poltotanl  properly 


Maxbrnantor 
any  Iday 


Maiomum  for 
munvriy 


mg/oH-kg  (pounds  per  m4- 
kon  off-pounda)  of  nickel- 


1.48 
6.47 
201 
67.4 
138 
(') 

0807 

Nfckal 

FkMrtda 

4.28 

89  0 

OHwdgraai 

^  

405 

TSS _ 

6S7 

pH 

(•) 

the  ranga  of  7.5  to  10.0  at  an  timaa. 

(ff)  Miscellaneous  wastewater 
sources. 

Subpart  C—BPT 


Polhitantor  poihjtant  property 


Maximum  for 
any  Iday 


IMaxinium  for 


mg/off-kg  (pour>ds  per  mil- 
lion off-pounds)  of  nickel- 
oobaN  formed 


ai08 

0.044 

Ntokal 

0.473 

0313 

Fkwride 

14.7 

6.S0 

Oil  «id  grease 

492 

2.95 

T.S.S                            

10.1 

4.80 

pH ._ _ _ 

(') 

(') 

>  Within  the  r««s  of  7.5  to  10.0  al  all  Umaa. 

§471.32    Effluent  limitation*  r»pr«Mnting 
the  degree  of  effluent  reduction  attatnable 
by  the  application  of  the  best  av8iiat>ie 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT): 

(a)  Rolling  spent  neat  oils — Subpart 
C — BA  T.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  C — BAT 


Pokulant  or  polkitant  property 


Maximum  tor 
any  1  day 


Maidmum  tor 

monthly 
average 


mg/off-kg  (pounds  par  ml- 
kon  off.pounds)  of  nicke4- 
cobalt  roBed  «Mth  emul- 


Owomium.. 


0.063 


0026 
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Subpart  C— BAT— Continued 


Pollutant  or  poDulant  property 

Maximum  for 
any  1  day 

Maximum  lor 
average 

Nk** 

Fhjofld* 

0.094 
10.1 

0.063 
449 

(c)  Rolling  contact  cooling  water. 
Subpart  C— BAT 


PoNutant  or  poNulant  property 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  nickal- 
oobalt  rolled  with  water 


Chromajm.. 

Nickel 

Fluoride 


0.028 
0.042 
4.49 


0.011 
0.028 
1.99 


(d)  Tube  reducing  spent  lubricants — 
Subpart  C—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(e)  Drawing  spent  neat  oils — Subpart 
C — BA  T.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(f)  Drawing  spent  emulsions. 

Subpart  C— BAT 


Pollutant  or  pollutant  properly 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/olf-l(g  (pounds  per  mil- 
lion off-pounds)  of  nickel- 
cobalt  drawn  with  emul- 
sions 


Ovonwim 

Nickel 

Fkxxide... 


0.036 
0.053 
5.68 


0.015 
0036 
252 


(g)  Extrusion  spent  lubricants — 
Subpart  C—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(h)  Extrusion  press  or  solution  heat 
treatment  contact  cooling  water. 

Subpart  C—BAT 


Polkitant  or  poMutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
Uon  offiXMjnds)  of  extrud- 
ed nckel-colialt  heat 
treated 


Ctwomium 

0.031 
0.046 
4.95 

0  013 

Nickel „ 

rluonde „ 

0.031 
220 

(i)  Extrusion  press  hydraulic  fluid 
leakage. 


Subpart  C—BAT 


Pollutant  or  poltutant  property 


Maximum  lor 
any  1  day 


Manmum  for 
monthly 
average 


mg/off-kg  (pounds  per  ml- 
ion  off-pounds)  of  ntokel- 
cot>alt  extruded 


Chromkim 

Nnkel 

FkMride.... 


0.086 
0.128 
13.8 


0.034 
0086 
6.13 


(j)  Forging  equipment  cleaning 
wastewater. 

Subpart  C—BAT 


F^kJtant  or  poNutant  property 


Maximum  for 
any  1  day 


Maidmum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  nickel- 
cobalt  forged 


Chromwm 

Nk^kel 

Fkjoride ... 


0.002 
0.002 
0.238 


0.0006 

0.002 

0.106 


(k)  Forging  contact  cooling  water. 
Subpart  C—BAT 


Polkitant  or  poVutant  property 


Maximum  for 
any  1  day 


Maxwnum  for 
monthly 
average 


mg|/off-kg  (pounds  per  mil- 
lion off-pounds)  of  forged 
nickel-cobalt  cooled  with 


Chromkjm 

Nickel 

Fluoride _..„. 



0.009 
0.014 
1.46 

0.004 
0009 
0.647 

(1)  Forging  press  hydraulic  fluid 
leakage. 

Subpart  C—BAT 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 

average 


mg/off-kg  (pounds  per  mi- 
Non  off-pounds)  of  nickel- 
cobalt  forged 


Chromium 

Nickel 

Fluoride ... 


0.069 
.103 
11.2 


0028 
0.069 
4.94 


(m)  Forging  spent  lubricants — Subpart 
C — BA  T.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(n)  Stationary  casting  contact  cooling 
water. 

Subpart  C — BAT 


Potlutam  or  polkitant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
kon  off-pounds)  of  nickel- 
cot>alt  cast  with  stationaiy 
casting  methods 


Chromium.. 
Nickel 


0448 


0.182 
.448 


Subpart  C—BAT— Continued 


Polutant  or  poitMant  properly 

UMlmumtor 
anylday 

M«*numlor 
monMy 
avwage 

Fkjoride..._ „    ...  .„ 

72.0 

32^ 

(o)  Vacuum  melting  steam 
condensate— Subpart  C—BAT.  There 
shall  be  no  allowance  for  the  dischai^e 
of  wastewater  pollutants. 

(p)  Metal  powder  production 
atomization  wastewater. 

Subpart  C—BAT 


PoNutant  or  poNutam  property 


Maidmum  lor 
anyl  day 


mg/olMig  (poinds  ( 
Ion  olf-pouidB)  of 
cobM 


Chrornum 

NKfcel _.    _ 

0J70 
1.44 
156 

ojn 

.970 

eft2 

(q)  Annealing  and  solution  heat 
treatment  contact  cooling  water — 
Subpart  C—BAT.  There  shall  be  no 
allowance  for  the  discharge  of 
wastewater  pollutants. 

(r)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  C—BAT 


T" 


PolkJtant  or  poikrtant  property 


Maximum  lor 
any  i  day 


mg/ofl-kg  (poiaids  par  ia6- 
lon  off-poiaidi)  of  i 


Chromkim _ 

Ntekel _ 

0.300 
.446 
46.2 

0.122 
300 

220 

(s)  Surface  treatment  spent  baths. 
Subpart  C—BAT 


Pollutant  or  polutant  property 


Majdmum  for 
anyKtoy 


mg/on4ig  (poundi  par  mi- 
lion  ofl-pound^  ol  rack#> 


ChfOfTvum.. 

Nickel 

Fkx>rids 


0.346 
.514 
55-7 


ai41 
.346 
24.7 


(t)  Surface  treatment  rinse. 
Subpart  C — BAT 


Pollutant  or  poNutant  property 


Meximumtor 
anyl  day 


Maidmixn  for 


mg/off-kg  (po>»<ds  par  ma- 
ton  off-pounds)  of  rackal- 
cobalt  surface  aaalad 


Chromkim.. 
Nickel 


0.873 
1.30    I 


0-354 
673 
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Subpart  C— BAT— Continued 

Mnfenumtor 

■nri«v 

Ummumki 
■»«rtg» 

_    .. 

141 

ttJ 

(u)  Alkaline  cleaning  spent  baths. 
SuBf'Mn' C— BAT 


HiiiilMil  or  pQlMlvH  pmfmty 


lor 
1*W 


Uuknum 


wg/omio  feouid*  par  ml- 

■on  afH»undi)  of  I***!- 


ooMialiat 

naciMMd 

'^"-1  - 

OL013 

e.oit 

2.03 

aoos 

MMi^ 

0  tos 

nwr'it' 

0M6 

(v)  Alkaline  cleaning  rinse. 
Subpart  C— BAT 


Poiulint  or  pdulwtf  property 


ng/olMig  ^ounda  par  mi- 
Ion  oH-pound^  of  nicliol- 


Fluondo  „ 


0.006 

lao 


0.03S 
0.006 
OlIS 


(w)  Molten  salt  rinse. 

Subpart  C— BAT 


PoluMnlar 


iMMnufn  for 


Kig/otMig  (pound*  par  ml- 

ion  off-poundt)  ol  nidiat- 


Chmmiwn 

0047 
0.060 
7^ 

OuOlO 

t^±tt 

0.047 
3J0 

F^rn^  

(x)  Ammonia  rinse. 

Subpart  C— BAT 


Polutwt  or  poluant  propany 


Majrimum  tor 
•ny  1  d^r 


Maxinum  for 


mg/ofMig  (pound*  par  m*- 
ion  oH-pounda)  of  nictiaf- 
cobafl   fraatad  wm   am- 


nwflia  totkrfion 

0X06 
0:019 
0M1 

0.002 
0000 

Mekal 

FkMifida 

0.301 

(y)  Sawing  or  grinding  spent 
emulsions. 


JMI 


Subpart  C— BAT 


ttodmum  tor 
anyldkr 


tUlaxinuRi  for 
ifionthiy 
awaraga 


ntgyoft-kg  0aundt  par  *•- 
■on  off-pounda)  ol  ntcltat- 
cobaH  lawad  or  ground 
wflti  arouliioni 


Qaoaaum.. 

Nicfcal.......^ 


Ruonda. 


aoi6 

0022 
^35 


QLtns 

1JM 


(z)  Sawing  or  grinding  rinse. 
Subpart  C— BAT 


PbMwH  or  poffulw*  pwparty 


ttodmumfor 
anyid^r 


fttaxfnwm  for 


mg/oH-fig  (pound*  par  ml- 
ion  ofl-pounda)  of  *awad 


tar       '«»^- 


0.067 
0.100 


0.027 
0X167 

4.78 


(aa)  Steam  cleaning  condensate. 
Subpart  C— BAT 


Poiutvit  or  pofluttint  propsriy 


>tar 
any  1  day 


Maximum 

for  monttify 

average 


mg/off-fig  (pounda  par  mil- 
lion off-pounds)  of  mckal- 
coban  staain  rteanod 


Ruorida.. 


0.011 
0.017 
1.79 


0.008 
0.011 
0.796 


(bb)  Hydrostatic  tube  testing  and 
ultrasonic  testing  wastewater — Subpart 
C — BAT.  There  shall  be  no  allowance 
for  the  discharge  of  process  wastewater 
pollutants. 

(cc)  Degreasing  spent  solvents — 
Subpart  C—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(dd)  Dye  penetrant  testing 
wastewater. 

Subpart  C— BAT 


Polutanl  or  polulant  proper^ 


Majdnum  for 
anylday 


Maximum  for 


mg/olf.4ig  (pound*  par  mil- 
lion off-pounds)  of  nickal- 
cobaN  lastad  itm>  dya 
penetrant  metliod 


Cliromwii_ 

Nichal 

Ruorlda 


0.094 
0.400 
1^7 


0.271 
5.63 


(ee)  Electrocoating  rinse. 


Subpart  C—BAT 


PctkMtfH  Of  poHutvK  proporty 


Mttdmutn  fof 


Mtodniuni  for 
inoiriMy 
•vorago 


mQ/ofMtg  (poundi  par  Mt- 
Ion  oN-pounditf  ol  i 


cotwIlalacirDOoMad 

mrkml               ,     ,     , 

1.2S 
201 

1JS 

Fkjorida 

•0.0 

(ff)  Miscellaneous  wastewater 
sources. 

Subpart  C—BAT 


PdhAanl  or  poMtifivit  proparty 


Maximum  tor 
any  1  dqr 


Maximum  lof 


mg/ofMiQ  ^KMnda  par  ml^ 
Ion  off^XMnd^  of  nicka^ 


nwiyvki^ 

0001 

ai36 

14.7 

0u037 

Nirkd 

OMI 

Fkiorida ..  _     .„ 

6-SO 

§  471.33    Htm  source  pcrfomtancB 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
The  mass  of  pollutants  in  the  nickel- 
cobalt  forming  process  wastewater  shall 
not  exceed  the  following  values: 

(a)  Rolling  spent  neat  oils — Subpart 
C—NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  C— NSPS 


PofMant  or  poUuMrM  property 


Maximum  lor 
•ny  1  day 


Maximum  tor 
monvwy 
average 


mg/off-lcg  (pounds  per  mil- 
lion off-pounds)  of  rackel- 
cobalf  rolled  wKh  emul- 


aion* 

Clwomium ...,......».«.»««...»... 

mrkM 

0.063 
0.004 

10.1 
1.70 
2.55 

(') 

0.026 
0.063 

Fluoride 

Oil  and  graaaa 

TSS 

pH                 

4.40 
1.70 
2.04 
(') 

•  WWin  aw  range  ol  7.5  to  10.0  at  il  Omaa. 

(c)  Rolling  contact  cooling  water. 
Subpart  C— NSPS 


Pollutamor  polutant  property 


Maximum  for 
any  1  day 


Maxirnum  for 
montfily 
average 


mg/off-kg  (poundi  per  ml- 
lon  off-pounds)  of  nicliat 
cobalt   roNad  with  water 


Qwomium 
Nidcal 
Fhjofide 
Oil  and 
TSS 


•  Within  the  range  of  7.5  to  10.0  at  all  «mee. 
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(d)  Tube  reducing  spent  lubricant— 
Subpart  C—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pullutantfl. 

(e)  Drawing  spent  neat  oils— Subpart 
C—NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(fj  Drawing  spent  emulsions. 


Subpart  C—NSPS 


PoManl  or  pollutant  property 


montNy 
average 


any  1  day 


mg/on-kg  (pouncts  par  inll- 
Iton  oM^>owKla>  ol  nickal- 
cobaH  *a«m  w»t  amul- 


Chf  orworn 

Nictiaf 

FkjoridB 

Oil  and  gr«Ma 

TSS 

PH 


aoas 

0.01S 

0.053 

0.038 

S.M 

^52 

0.964 

0.SS4 

1.43 

1.15 

(') 

(') 

■  WNIhin  tha  range  of  7.S  to  10.0  at  all  timaa^ 

(g)  Extrusion  spent  lubricants — 
Subpart  C—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(h)  Extrusion  press  or  solution  heat 
treatment  contact  cooling  water. 

Subpart  C—NSPS 


Pollutant  or  pollutant  pfoparty 


Mannum  tor 
"»1*W 


Maximum  tor 
monthly 
averaga 


mg/oH-kg  (pounds  par  mil- 
Ion  on-poundf)  ol  extrud- 
ed nickal-coball  tieal 
treated 


ChroiwufTi ...._.... 

N«-Jial 

Fkjoridg _ 

Oil  and  graaae.. 

TSS-- 

pH - 


0.031 

0.013 

0.046 

0.031 

4.95 

2.20 

0.832 

0.S32 

1.25 

0.989 

n 

V) 

>  WMMn  ttw  range  at  7.5  to  10.0  at  all  tknaa. 

(i)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  C—NSPS 


Polhitanl  or  polutani  property 


Maximum  tar 
anylday 


mg/oA-ltg  ^ounda  per  ml- 

lion  oH-pounds)  ol  nickel- 


■  Witlw)  Hie  range  ol  7.5  to  10.0  al  al 


(j)  Forging  equipment  cleaning 
wastewater. 


SuePART  C—NSPS 


Polutani  Of  poMant  proparty 


MaiAnumtor 

•"ri8* 


Maximum  tor 
iMorMMy 
average 


mg/oM-kg  (pounds  par  ml- 
Iton  oM-pounds)  Ol  ndut- 
cotwil  torgad 


shall  be  no  aDowance  for  the  diacharge 
of  process  wastewater  polhrtants. 

(p)  Metal  powder  production 
atomization  wastewater. 

Subpart  C-NSPS 


OiXtt 
OlOOI 
0.238 
0040 
0.080 
(') 

0.00008 

Nirkal 

0lOO2 

Ruorida _         

0  108 

nif^Hgifnt 

0.040 

pH 

0.048 
(') 

>  WHhin  the  range  ol  7.5  to  10.0  al  aa  I 
(kj  Forging  contact  cooling  water. 
Subpart  C— NSPS 


PtAjlaM  or  poMulBnt  pvoparty 


Maximum  tor 
anyl  day 


Maximum 

tor  monthly 

average 


ng/oH-lig  (pounds  per  mi- 
iort  oti-pounds)  ol  torgad 


Chrt)miuni 

OlOOS 

aot4 

0i45 
8.388 

(•) 

0.004 

aoo8 

81847 

NIefcal..- _    

Fkmrirja 



0i245 

TSS 

Ol284 

pH .„    .- 

(•) 

■  Within  the  range  of  7.5  to  10.0  «  aB 

(I)  Forging  press  hydraulic  fluid 
leakage. 

Subpart  C— NSPS 


Pollutant  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/o<Hig  (pouads  par  iM- 
Ion  o<HK>unds)  o<  nicket- 


Chromium „.   

Nldiel .- 

Fkjnririii                    

0.088 
0.183 

tIJ 
1.87 
^8t 

(•) 

0.028 
0.08* 
4.84 

OHandgreeaa 

TSS,                             

1.87 
??9 

pH 

(') 

■  Within  the  range  ol  7.5  to  10.0  at  a( 

(m)  Forging  spent  lubricants — Subpart 
C—NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(n)  Stationary  casting  contact  cooling 
water. 

Subpart  C—NSPS 


Poimant  or  po«ul««  praparty 


PolManl  or  poNulanl  pKpaity 


Maxiraum  tor 
■nylday 


Mvdmum  tor 


mg/oir..kg  (pounds  per  irK- 
ton  olH>ounds)  ol  nickal- 
oobatt  cast  inith  stationary 


caatingiM»ads 

Chromium.- _  _ 

0.448 

eoee 

12.1 

0  1B2 

Nickel .„ 

0448 

nmhrtm 

SZjO 

Of  sort  grease 

12.1 

TSS - 

pH               

14.5 

■  Within  the  range  ol  7.5  to  10.0  at  tM  ftnaa. 

(o)  Vacuum  melting  steam 
condensate— Subpart  C—NSPS.  There 


mg/tlUiQ 


atontaad 

f>Tnf»11 

1.44 

aL2 

38J 

(•) 

8188 

Nkiitf 

8^70 
8K2 

RimMa 

fa  .~i  (,..... 

au 

TSS 

314 

P*^ 

<■) 

ol  7  5  to  10X> «  it  liMa. 

(q)  Annealing  and  solution  beat 
treatment  contact  cooling  water — 
Subpart  C-r^NSPS.  There  shall  be  no 
allowance  for  the  discharge  of  prooeM 
wastewater  pollutants. 

(r]  Wet  air  pollution  control  »avbber 
blowdown. 

Subpart  C—NSPS 


rpMMWH  Or  pomMni  pPOpW^ 


^uondS- 


01  and 
TSS.._. 


PH- 


8i«a 


4a2 

214 

8.1 

ai 

\22 

a7» 

(•) 

<•» 

■  WMNn  Ow  range  ol  7.5  to  lOA  al  iS  ftMa. 

(s]  Surface  treatment  spent  baths. 
Subpart  C— NSPS 


PoflulMil  or  poflulMii  pRsporty 


mg/olHv  »aw*  par  i 
Ion  oW^oundat  ol  i 


■  WiWn  the  range  ol  7.5  to  WiS  al  a8 

(t)  Surface  treatment 

Subpart  C—NSPS 


PoluMnI  or  pofluMnI  prap<i% 


ton  otHxxmds)  d  rackal- 
ccbali  aialHa  t 


CtwomaMW 


Fkiortda.. 


0J74 
1J0 
141 


OJM 
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SuBPABT  C—NSPS— Continued 


Subpart  C—NSPS— Continued 


MhUMil  or  poaulwM  profMrly 

Maximum  «or 
•nylday 

Maximum  lor 
monlNy 
avaraga 

OlandgrMM 

2ae 

3S.4 

23.6 
283 

PH 

(') 

PoUutant  or  pollutant  proparty 


>  WNhin  tw  fanga  ol  7.5  lo  10.0  ai  tl  limaa. 

(u)  Alkaline  cleaning  spent  baths. 
Subpart  C—NSPS 


Fluoilda 

Oil  andgraaaa.. 

TSS 

pH 


Maximum  tor 
any  1  day 


.881 
.148 


222 


Maximum  for 
monthly 
avaraga 


.391 
.148 


178 


Polulanl  or  poMMM  proparty 


Marimumlor 
anylday 


Maiomum  lor 


■  Within  iha  ranga  ol  7.5  to  10.0  at  tf  Hmaa. 

(y)  Sawing  or  grinding  spent 
emulsions. 

Subpart  C—NSPS 


avaraga 


rag/off-kg  (pomda  par  tit- 
ion  oR-pounds)  at  nicfcal- 


Poautanlor  poNutant  proparty 


Maximum  for 
any  1  day 


Maximum  tor 
morithty 
avaraga 


mg/otl-kg  (pound*  par  inil. 
ion  off-pounds)  of  nickal- 
co<>att  sawed  or  ground 


'  WMNn  Ha  ranga  ol  7.S  to  lao  at  tfi  Imaa. 


(v)  Alkaline  cleaning  rinse. 
Subpart  C—NSPS 


Poiutm  or  poMam  proparty 


•nylday 


Maximum  tor 


mg/olHq  (pounds  par  ml- 
ion  oft-pounds)  o(  nickal- 
ooImR  akalna  da«wd 


•  MMn  ttm  ranga  of  7.5  to  10.0  at  it  Imaa. 

(w)  Molten  salt  rinse. 

Subpart  C-NSPS 


Poiuiwtf  or  pdulvM  property 


MBdnwni  tor 
■nylday 


Maoomum  lor 


mg/olMig  (poinls  par  mil- 
Ion  off-pounds)  ol  nickal- 


a047 
.080 
7.44 
1.2S 
1J8 

0.019 

Mrkal 

Fkrm^ 

3.30 
1.25 
1.50 
(■) 

•^  •~'a'fiii 

TSS 

P" 

•  MWiin  lia  ranga  of  7.5  to  10.0  al  al  Imaa. 

(x)  Ammonia  rinse. 

Subpart  C—NSPS 


Polulant  or  pokitonl  proparty 


Maximum  tor 
•nylday 


Maximum  tor 


mg/off-kg  (pound*  par  ml- 
ion  off-pounds)  ol  nicksl- 
cotialt   traaled  wHh  am- 


Chromian.. 
Mckal 


0.006 
.008 


0.002 
.006 


0.015 

0.006 

.002 

.015 

2.35 

1.04 

.394 

.394 

591 

473 

(•) 

(•) 

>  wmn  Iha  ranga  ol  7  J  to  10.0  at  H  Imaa. 

(z)  Sawing  or  grinding  rinse. 
Subpart  C—NSPS 


Polutantor  pokitant  proparty 


Maximum  tor 
anyl  day 


Maximum  tor 
monthly 
avaraga 


mg/off-kg  (pound*  par  mil- 
ion  off-pound*)  o*  *a«Md 
or    ground    nickal-cabM 


, 

rinaad 

aioo 
loa 

1.81 
Z72 

(•) 

0027 

NMnl 

0067 

Fkjorlda 

rm  .~<  If,,,, 

4.78 
1  81 

TSS                 

217 

pH .     

(') 

>  \MHNn  ths  ranga  o«  7.5  to  10.0  at  al  Imaa. 

(aa]  Steam  cleaning  condensate. 
Subpart  C—NSPS 


PoliMnt  or  poiutwit  proparty 


Maximum  tor 
anyl  day 


Maximum  for 
monthly 
avaraga 


mg/ofl-kg  (pound*  par  ml- 
loo  off-pounds)  of  nicfcal- 
cobalt  slaam  daanad 


Chromium 
Mcfcal 
Fkjorida 
Oil  and 
TSS™ 
pH 


0.011 

aoos 

aoi7 

0.011 

1.79 

0.795 

OlSOI 

0.301 

0.4S2 

0.361 

(•) 

(') 

>  WNhin  Iha  langa  ol  7  5  to  10.0  m  H  Imaa. 

(bb)  Hydrostatic  tube  testing  and 
ultrasonic  testing  wastewater — Subpart 
C — NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(cc)  Degreasing  spent  solvents. — 
Subpart  C—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(dd)  Dye  penetrant  testing 
wastewater. 


Subpart  C— NSPS 


Polkitant  or  pollutant  properly 


Maximum  tor 
any  1  day 


Maximum  for 
monthly 
avaraga 


mg/off-kg  (pourxls  par  mil- 
Ikxi  off-pounds)  of  nickel- 
cobalt  tastad  with  dya 
penatranl  malhod 


Chromiufn ....»..»»»»» »« «.. 

0.079 

0.032 

Nickal 

0.117 

0079 

Fkjonda .'„...__ _ 

1Z7 

563 

ON  and  graaaa _.... 

2.13 

2.13 

TSS .     

3.20 

2.56 

pH 

(') 

(M 

>  Mfithm  tha  ranga  ol  7.5  to  10.0  at  ai  timas. 

(ee)  Electrocoating  rinse. 


Subpart  C— NSPS 


Poiutant  or  polutant  proparty 


Maximum  tor 
ar<y  1  day 


Maximum  tor 
monthly 
avaraga 


mg/off-kg  (pounds  par  ml- 
ton  off-pounds)  ol  rackal- 
cobalt  olocliucoatod 


1.25 

0.506 

NtekM       

1.88 
201 

1  25 

Fhiorlda 

89.0 

ON  and  graaaa 

33.7 

33.7 

TSS 

50.8 

40.5 

pH 

(■) 

(■) 

•  WWiin  »» ranga  ol  7.5  to  10.0  at  i«  Iniaa. 

(ff)  Miscellaneous  wastewater 
sources. 

Subpart  C—NSPS 


Poiulant  or  pollutant  proparty 


Maximum  lor 
any  1  day 


Maximum  tor 
monthly 
avaraga 


mg/off-kg  (pounds  par  mi* 
ion  off-pounds)  ol  nkAat- 
cobalt  tormad 


0.091 
0.136 

14.7 
^46 
3.60 

(•) 

0.037 

Nickal 

0  091 

Fluortda -- -. 

8.50 

OHamlorvwt 

::   _:: 

Z4» 

TSS 

2.96 

pH 

(•) 

'  WHhIn  tha  ranga  ol  7.5  to  10.0  at  aH  Imaa. 

S  471.34    Pftr— tment  standard*  for 
•xlating  sourcaa  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  pubUcly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  by  August  23, 1988 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 
The  mass  of  wastewater  pollutants  in 
nickel-cobalt  forming  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following  values: 

(a)  Rolling  spent  neat  oils — Subpart 
C—PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

[bj  Rolling  spent  emulsions. 


m\ 
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Subpart  C— PSES 


•'oikilani  or  polutam  pRifMfty 


MtMmumtor 
•ny  1  <lKi, 


Maximum  tor 
momMjf 
average 


mg/oM  kg  (pounds  per  m«- 
Kon  off-pounds)  of  nlckal- 
ootaH  roMd  with  amul- 


ChTynkim. 

Nickel 

Fkjonda... 


0.009 
0.0M 
M).1 


0.026 
0.063 
4.4» 


(c)  Rolling  contact  cooling  water. 
Subpart  C— PSES 


PoHutanl  or  poHutam  property 


MHWnUKT  lor 
any  1  day 


Maximum  tor 
montWy 
average 


mg/otf-kg  (pounds  per  mil- 
lion off-pounds)  of  nickel- 
cot>alt   roiled   witTi  water 


ChrwTMum 

Nickel 

FKiondB _. 


0.030 
0.042 

4.40 


0.011 
0.026 
1.99 


(d)  Tube  reducing  spent  lubricants — 
Subpart  C—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(e)  Drawing  spent  neat  oils— Subpart 
C — PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(f)  Drawing  spent  emulsions. 

Subpart  C— PSES 


Pollutant  or  pokitanl  pni(>erty 


any  1  day 


Majjnium  lor 
mofithly 


mg/ofl-kg  (pounds  par  mR- 
Iton  off-pounds)  of  niekol- 
oobaii  draam  wMh  amul- 


Chronvwn 

Nickel 

Fluoride ... 


0.036 
a063 
5.66 


0.014 
0.036 


(g)  Extrusion  spent  lubricants — 
Subpart  C—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(h)  Extrusion  press  or  solution  heat 
treatment  contact  cooling  water. 

Subpart  C—PSES 


Pollutant  or  polkjtanl  property 


Maximum  for 
any  1  day 


Maximum  lor 
monthly 
average 


mg/off-kg  (pounds  per  rnH- 
ton  off-pourds)  of  extrud- 
ed    nickel-coban     heat 


Chromium.. 

Nickel 

Fknrida 


0.031 
0.046 
4.95 


0.013 
0.031 
2.20 


(i)  Extrusion  press  hydraulic  fluid 
leakage. 


Subpart  C—PSES 


PolkMnI  or  polulanl  pnperty 


Iter 
■nylday 


Maxinium  tor 


mg/ofl-kg  (pounds  per  mH- 
lon  off-pounds)  of  nickel- 
cobalt  extruded 


ChromkOTi.. 

Nickel 

Fluoride 


0.066 

ai2s 

13.6 


0.034 
0.066 
St3 


(j)  Forging  equipment  cleaning 
wastewater. 

Subpart  C—PSES 


Polkilar*  or  polkitani  property 


Maidmumtor 
any  1  day 


Maximum  tor 
fHOfsvy 
avaraQS 


mg/off-kg  (pounds  par  ml- 
kon  offpourtds)  of  nickal- 
cote.t  forged 


Chromium.. 


Fknrida.. 


0.002 
000? 
0.238 


0.0006 
O.0O2 

0.106 


(k)  Forging  contact  cooling  water. 


Subpart  C — PSES 


PaManl  or  poMani  praparty 


Maximum  tor 
any  1  day 


Maximum  tor 


average 


mg/oit-kg  (pounds  par  mil- 
ion  off-pounds)  of  forged 
nickeKobatt  cooted  wtth 


Chromium.. 

Nickel.- 

FtuofWa 


0.009 

aoi4 

1.46 


0.004 
OiOOO 
a647 


(1)  Forging  press  hydraulic  fluid 
leakage. 

Subpart  C—PSES 


Polkitant  or  poHutant  property 


Maismuw  tor 
any  1  (toy 


Maxtonum  tor 


lag/oN-hg  ^lounds  per  mS- 
lion  ott-pounds)  of  nickel- 
cobalt  forged 


CfKomium 

Nickel 

Fkjoride ... 


0.069  j 
0.103 
11.2 


o.oae 

0060 


(m)  Forging  spent  lubricants — Subpart 
C — PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(n)  Stationary  casting  contact  cooling 
water. 

Subpart  C— PSES 


PoRulant  or  polkitant  property 


Maximum  for 
any  1  day 


Maximum  lor 
monthly 


ing/off-kg  (pounds  per  mt- 
Ikxi  off-pounds)  of  nk:kel- 
oobalt  cast  Mlb  slalonwy 
methods 


Chrofnium.. 
Nickel 


0.446 
0.666 


0.182. 
0.448 


Subpart  C— PSES— Cotifaued 


Peiulant  or  potmaat  p»upa% 

anyld^r 

■"•» 

Fknkte 

7ZS 

SS 

(o]  Vacuum  melting  steam 
condensate — Subpart  C—PSES.  There 
shall  be  no  allowance  for  tlie  discharge 
of  wastewater  pollutants. 

(p)  Metal  powder  productioa 
atomization  wastewater. 

Subpart  C—PSES 


Polulanl  or  poSulint  property 


Uaxlr*wii  tor 

■nylday 


■VOW* 

Ion  olHioMidsl  el 


tfOMMd 

Chrpnikl"! ,. 

t.44 
IS* 

sua 

Mk-kd 

6S2 

Pkuvkto 

(q)  Annealing  and  solution  heat 
treatment  contact  cooling  water — 
Sul^MJTi  C—PSES.  There  shall  be  no 
allowance  for  the  discharge  of 
wastewater  pollutants. 

(r)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  C—PSES 


Poltotant  or  poautart 


rag/oUm  (potxdi  p«  aS- 
ion  oH-powlB)  of  fSdiS^ 


oefaaStoMH 

rt 

rhfiyn^m 

OSOO 
a446 
4S2 

oia 

hkr^al 

OJOO 

2S0 

(s)  Surface  treatment  spent  baths. 
Subpart  C— PSES 


PoMulant  or  pottulanl  properly 


liar 
anyldty 


mg/oM-kg  <pat«ids  par  ■■•- 
ion  c^-pouids)  c/  I 


Cfwomium 

0.346 
0.514 
55.7 

0.141 
0J46 
24.7 

nunirta                             

(t)  Surface  treatment  rinse. 
Subpart  C—PSES 


Pollutant  or  pokulant  property 


mg/cf!kg  (o 
ion  olf-pounds)  of  fidtt^ 
cobalt  surfaoe  aealad 


Chromium.. 
Nickel 


0.073 
1.30 


OJM 
0S7S 
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Subpart  C—PSES— Continued 


Pduivt  Of  poiuivii  pfopwfy 


■mrldqr 


1.41 


Muknunntor 


62J 


(u)  Alkaline  cleaning  spent  hatha. 
Subpart  C—PSES 


PoluHM  or  pduHnt  piapaty 


MMdmtfn  for 
monlNy 
■varan* 


mg/olHiB  (poun*  par  ml- 
lon  oll^oundi)  til  nickat- 


coMlilitf 

nadaatwd 

Ctnwtmmti              

aoi3 
aoi9 

2M 

0005 

tttimt 

0013 

Fknkte              , 

0JS6 

(v)  Alkaline  cleaning  rinse. 
Subpart  C—PSES 


PoMml  or  polulMil  propMty 


MBrifnuM  for 


MBumun  for 


averaga 


mg/olHiQ  (poundi  par  mi- 
Ion  off-pomto)  ol  nicfcal- 


Ovomuni.. 


FluorMv .. 


aoae 
aias 
ia.9 


0.03S 
a086 
&15 


(w)  Molten  salt  rinse. 

Subpart  C—PSES 


PDlulanl  or  pokilani  preparty 


Mttdmum  tor 
•ny  1  Omt 


MBdmum  tor 
monlNy 
average 


mg/otHio  (pound*  per  mi- 
lon  ofl-pouids)  of  nicfcat- 


Qvomiuni.. 

NIcfcal 


Muorn*  . 


0047 


7.44 


0.019 
0.047 
3.30 


(x)  Ammonia  rinse. 

Subpart  C—PSES 


PcHuMnl  or  polulanl  propaity 


iMDoniuni  for 
•mrldey 


Itodnwm  for 
fnonlhly 
average 


mg/off-kg  (pound*  per  ml- 
lon  off-pound*)  of  nickat- 


OwMniuni 

HJOM 
0.019 
0.861 

0002 

tarhM 

0.006 
0.391 

(y)  Sawing  or  grinding  spent 
emulsions. 


Subpart  C—PSES 


Pokrtvrt  or  poffcitant  proparty 


Maxxnum  for 
any  1  day 


Majdmum  for 
monttWy 
average 


mg/off-kg  (pound*  per  mi- 
ion  off-^ound*)  of  ivckel 
ooMt  (awed  or  ground 


Givomuni.. 


FworWa  - 


0.015 
0.022 
2J6 


0.006 
0.015 


(z)  Sawing  or  grinding  rinse. 
Subpart  C—PSES 


PoiuHnl  or  pdulant  propaily 


Marimumfor 
any  1  dm/ 


lla»lmum  tor 
monlhty 
average 


mg/otf-kg  (pound*  per  mi- 
Ion  off-pound*)  of  *aw*d 
or    grotnd    rackef-cobatt 


Chramum.. 
Ntefcaf » 


FkiorWe. 


0.067 
0.100 
10J 


0.027 
0.067 
4.78 


(aa)  Steam  cleaning  condensate. 
Subpart  C—PSES 


PofManl  or  polutant  property 


Maiimunfor 
anyl  day 


Maximum 

tor  monthly 

averaga 


mg/off-kg  (pound*  per  ml- 
Hon  off-pound*)  of  nickaf- 


Ommiuni 

Mckel 

nnkto          ,     .  .. 

0.011 
aoi7 

1.79 

0.005 
0.011 
0795 

(bb)  Hydrostatic  Tube  Testing  and 
Ultrasonic  Testing  Wastewater — 
Subpart  C—PSES.  There  shall  be  no 
allowance  for  the  discharge  of  process 
wastewater  pollutants. 

(cc)  Degreasing  Spent  Solvents — 
Subpart  C—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(dd)  Dye  Penetrant  Testing 
Wastewater. 

Subpart  C—PSES 


Poiutant  or  poiulanl  property 


Maximum  lor 
any  1  day 


Maximum  lor 
monthfy 
average 


mg/off-kg  (pound*  per  mil. 
lion  off-pounds)  of  ntekal- 
cobalt  Mated  with  dye 
penetiant^matfiod 


Cfvomium» 


Fkjonde  - 


0.094 
a409 
12.7 


0.039 
0.271 
5.63 


(ee)  Electrocoating  rinse. 


Subpart  C—PSES 


Poiulant  or  poiutant  property 


Maximum  lor 
any  1  day 


Maidmum  tor 


mg/ott-kg  (pound*  par  mi- 
ion  off-pound*)  of  nickel 

cobaii  aiecvoooatad 


1.25 
1.86 
201 

0506 

Nickel 

FkMtlda 

1.26 
89.0 

(ff)  Miscellaneous  wastewater 
sources. 

Subpart  C—PSES 


PoiiMint  or  poiulant  property 


Maximum  lor 
anyl  day 


Maidmum  tor 


mg/otf-kg  (pound*  par  mi- 
lion  ofl-pound*)  of  ntokat- 

oooan  lormva 


Chromium _ 

Nk;fcal 

0.091 
0.136 
14.7 

0.037 
0.061 
&S0 

Fkntlda 

9  471.35    Prett— tinent  standards  for  new 
•ourcM  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  soim:es.  The  mass  of 
wastewater  pollutants  in  nickel-cobalt 
forming  process  wastewater  introduced 
into  a  PHDTW  shall  not  exceed  the 
following  values: 

(a)  Rolling  spent  neat  oils — Subpart 

C — PSNS.  Tliere  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  C— PSNS 


Poiutant  or  poiutant  property 


Maxknum  tor 
■ny  1  day 


Maximum  (or 
monthly 
average 


mg/off-kg  (pound*  per  mi- 
ion  off-pourtd*)  of  nickel- 
cobalt  ro««d  «««>  emul- 


Cfvomiunt.. 
Nkdiel 


Fluoride.. 


0.063 
a094 
10.1 


0.026 
0.063 
4.49 


(c)  Rolling  contact  cooling  water. 
Subpart  C— PSNS 


Poiutant  or  poiutant  property 


Maximum  lor 
any  1  day 


Maximum  lor 
monltily 

average 


mg/off-kg  (pound*  par  mi- 
ton  off-pounds)  of  nickel- 


eobelt   rolled   with  iwaler 

Hr*¥ 

0.026 
0.042 
4.49 

aoi2 

0028 

Rinr14* 

1.99 

JMI 


I 
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(d)  Tube  reducing  spent  lubricant — 
Subpart  C—PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(e)  Drawing  spent  neat  oils— Subpart 
C—PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(f)  Drawing  spent  emulsions. 

Subpart  C—PSNS 


PoMant  or  poAulanl  proparty 


Mttdnkjfn  for 
•njfl  day 


MaxJinum  tor 
fnontttfy 
•vorao* 


mg/ofl-kg  (pounda  par  ml- 
lion  on-pouTNte)  o(  nickat- 
eobatt  dranDn  unth  amjl- 


CTvofTMura . . . . 
Ntckal 

a036 
0.053 
5.68 

0.016 
0036 

Ruorida 

252 

(g)  Extrusion  spent  lubricants — 
Subpart  C—PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(h)  Extrusion  press  or  solution  heat 
treatment  contact  cooling  water. 

Subpart  C—PSNS 


PoMjtant  or  poflulant  proparty 


Maximum  tor 
any  1  day 


Maximum  toe 
monlNy 
average 


mg/on-hg  (pounda  par  n*- 
Hon  off-pounds)  of  exlrud- 
ad  nickel-cobaH  heal 
Seated 


Chronnum .  .«„„„ „.,. . 

Nickel .   . 

Fkioride 

0.031 
0X)46 
4.95 

0.013 
0.031 
2.20 

(i)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  C— NSPS 


PoUutant  or  poMaM  propany 


Maximum  tor 
any  1  day 


Maximum  tor 
montNy 
average 


mg/ofl-kg  (pounds  per  mH- 
Iton  off-pounds)  of  nlcket- 
cobalt  extruded 


Chromium 

Nickel 

Fluoride 


(j)  Forging  equipment  cleaning 
wastewater. 

Subpart  C— PSNS 


PoNutant  or-poiulant  property 


Maximum  for 
any  1  day 


Maximum  lor 
mofrtfily 
average 


mg/ofl-kg  (pourxla  par  mil- 
lion off-pounds)  of  nickal- 
cobalt  lorged 


Cfiromium 

Nckai 



0.002 
0.002 
0.238 

0.0006 
0002 

Fkjoride 

0.106 

(k)  Forging  contact  cooling  water. 


Subpart  C— PSNS 


Polkilanl  or  poimant  property 


Maximum  tor 
any  Iday 


Maximum  for 
monthly 
average 


mg/ofl-kg  (pounds  per  ml- 
Hon  off-pounde)  of  lorged 
nickel  cdtiall  coolad  wMi 


0.009 
0.014 
1.46 

0.004 
0006 

Nicfc«l 

1       i.^^riii 

0647 

(1)  Forging  press  hydraulic  fluid 
leakage. 

Subpart  C— PSNS 


PoMulani  or  poNuUnt  property 


Maximum  tor 
any  1  day 


Maximum  tof 
monttily 


mg/off-kg  (pounds  par  mt- 
lon  ofl-pounds)  of  rtckat- 
cotMlt  forged 


ChfOfiAjfn.. 


Ruorid*.. 


0.009 
0.103 
11.2 


0.028 
0.069 
4M 


(m)  Forging  spent  lubricants — Subpart 
C—PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(n)  Stationary  casting  contact  cooling 
water. 

Subpart  C— PSNS 


PolhJtant  or  poVulant  property 


Maximum  for 
any  Iday 


Mvdmufn  tof 


mg/off-kg  (pounds  par  ml- 
Bon  ofl-poundt)  of  ricMI- 
oobsK  CMt  vMih  tMlonwy 


0.448 
0.666 
724) 

0162 

Nfckel „ 

0.448 
32.0 

(o)  Vacuum  melting  steam 
condensate— Subpart  C—PSNS.  There 
shall  be  no  allowance  for  the  discharge 
of  process  wastewater  pollutants. 

(p)  Metal  powder  production 
atomization  wastewater. 

Subpart  C—PSNS 


Pollutant  or  poMant  proparty 


Maximum  lor 
any  1  day 


Maximum  tor 


mg/off-kg  (pourxjs  par  ml^ 
Hon  off-pounds)  of  nidtat- 
cobatt 


0.970 
1.44 
156 

0393 

Nickel 

0.970 
68.2 

(q)  Annealing  and  Solution  Heat 
Treatment  Contact  Cooling  Water — 
Subpart  C—PSNS.  There  shall  be  no     - 
allowance  for  the  discharge  of  process 
wastewater  pollutant. 

(r)  Wet  Air  Pollution  Control  Scrubber 
Blowdown. 


Subpart  C—PSNS 


PolulvM  or  po/kHMa  prapwty 


mg/olMig  Ipoundi  par 
ion  oW-fMunda)  of 


Or^ni^^       

ouoo 

4t.2 

0.122 

Niriial 

ojoe 

Fhiokta 

(s)  Surface  treatment  spent  baths. 
Subpart  C—PSNS 


PoMuMnC  or  polutwM  prapor% 


mg/olMig  <pound«  par  i 
Ion  off-pounda)  of  aiO 


nimniun 

OStt 
9S.7 

aMi 

Nk±ld 

BJ4S 

RinfMa 

M.7 

(t)  Surface  treatment  rinse. 
Subpart  C-PSNS 


PoiulvM  or  polutvN  propai^ 


mg/tmMg 
Ion  a»«awid4  of  I 


ChrocniwN. 


(u)  Alkaline  cleaning  spent  batht. 
Subpart  C—PSNS 


PoMuiant  or  poflulvil  pvopavty 


any  Iday 


Oironrium. 

Mdial 


(v)  Alkaline  cleaning  riiwe. 
Subpart  C—PSNS 


Polulanl  or  poHulaM  proparty 


any  Iday 


(w)  Molten  salt  rinse. 
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Subpart  C—PSNS 


PoMvlor 

poMM  praparty 

Mnmumtor 
myidiw 

Maxmum  tor 
averaga 

..._. .„J 

mg/oH-kg  (pounds  par  mil- 
fcon  on-pounds)  of  nicka»- 
cobalt  traared  oitti  moHan 
salt 

ChRHniuiii.. 

0.047 
0.08S 
7.44 

0019 

NlTtNl 

0i047 

Fknkla 

X30 

(x)  Ammonia  rinse. 

Subpart  C—PSNS 

PoMMOf 

pcUMiMapwiir 

Majdnwn 
toraiyl 

Maamum 

tor  nmrrtNy 

avaraga 

mg/on-kg  (pounds  par  ml- 
bon  on-pounda)  ol 
nicket-cobaft  Iraatad 
with  anMDonia  sokjiton 


Omni  Ml 

aoo6 

0.008 
0M1 

0002 

tHrkM               

0006 

'^fr^itr 

0J91 

(y)  Slowing  or  grinding  spent 
emulsions. 

Subpart  C—PSNS 


Pelutvt  or  paaula«  prapartr 


Maidmum  tor 
anylday 


Maxmum  tar 
nontnly 
avaraga 


mg/od-kg  (pounds  par  mil- 
lion ofl-pourtds)  of  mcfcal- 
cobalt  sawad  or  ground 

with  emulsiona 


(z)  Sawing  or  grinding  rinse. 
Subpart  C—PSNS 


f^Bfcrtam  or  polulBnl  proparly 


MaMMnum  tor 
any  1  day 


Mavimum  for 
avaraga 


mg/off-kg  (pounds  par  mil- 
Ion  off-pourvls)  of  sawad 
or    grourxl    nickal-cobalt 


Chmriun-                

0.087 
0.100 
10.8 

0.027 
0.067 
4.78 

Mrtei 

FkmMa 

(aa)  Steam  cleaning  condensate. 
Subpart  C—PSNS 


nwAant  or  pdulBrN  ppoparfy 


Maximum  for 
any  1  day 


■Maximum  tor 
monttily 
avaraga 


mg/off-kg  (pounds  par  ml- 
Kon  off-pounds)  of  nicfcal- 
cotialt  stawn  daanad 


(bb)  Hydrostatic  tube  testing  and 
ultrasonic  testing  wastewater — Subpart 


C—PSNS.  There  shall  be  no  allowance 
discharge  of  process  wastewater 
pollutants. 

(cc)  Degreasing  spent  solvents — 
Subpart  C—PSNS  There  shall  be  no 
dischaTge  of  process  wastewater 
pollutants. 

(dd)  Dye  penetrant  testing 
wastewater. 

Subpart  C—PSNS 


PoHutant  or  poMutanl  proparty 


Il4aximum  tor 
any  1  day 


Maximum  for 
mortfhfy 
avaraga 


mg/off-kg  (po^vids  par  mil- 
lion off-pounds)  of  nickal- 
cobalt    laslad    Witt  I    dya 


dtirmium            

O.0M 
0.408 
1i7 

0039 

MHial 

0  271 

563 

(ee)  EJectrocoating  rinse. 
Subpart  C—PSNS 


Polmanlar  polUani  praparty 


Maxlnium  for 
anylday 


Mftxlfnun)  for 
monittly 
avaraga 


mg/off-kg  (poucKJs  par  mi- 
Iton  off-pounds)  of  ntokal- 
eobaW  atactrocoalad 


Ovomluiil. 


[ff]  Miscellaneous  wastewater 
sources. 

Subpart  C—PSNS 


Ponulant  or  polMant  proparty 


Maximum  for 
any  1  day 


Maidmum  lor 
monttily 


mg/off-kg  (pounds  per  ml- 
lon  off-pounda)  of  nlcka». 
oobMtormad 


0.091 
0.138 
14.7 

0037 

Ninnn               

0091 

6.50 

§471.36    EffhJMit  BmHatioiw  r«prM«iting 
ttt*  (togra*  of  affliMfrt  raductlon  attainable 
by  ttM  applieatton  of  th«  best  conventional 
polutant  control  tochnology  (BCT) 
[ftooorvwil. 

Subpart  D— Precious  Metals  Forming 
Sul>category 

9471.40    AppHcabWty;  description  of  tti« 
prockHM  metals  forming  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introductions  of  pollutants 
into  publicly  owned  treatment  worl(s 
firom  the  process  operations  of  the 
precious  metals  forming  subcategory. 


§  471.41    Effluent  limitations  representing 
ttM  degree  of  effluent  reduction  sttalnable 
by  ttM  appNcation  of  the  beet  practicable 
control  tectmology  currently  avallal>le 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  aciiieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(a)  Rolling  spent  neat  oils — Subpart 
D—BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  D— BPT 


PolkitanI  or  polutanl  proparty 


Maximum  lor 
any  1  day 


Manmum  tor 


mg/off-kg  (pounds  par  mil- 
lion off-pour)ds)  of  pre- 
doua  matala  roRad  wW> 


Ctvormum..-.. 
Coppar.. 


Cyankla.. 

Sivar 

OUar 

tss.. 

PH.... 


0.026 

0.012 

0147 

0.077 

0.023 

0.010 

0.032 

0.013 

1.54 

0025 

3.16 

1.51 

(•) 

(') 

>  tMlhin  Hm  ranga  of  7.5  to  10.0  at  all  timaa. 

(c)  Drawing  spent  neat  oils — Subpart 
D—BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Drawing  spent  emulsions. 

Subpart  D—BPT 


PoNutanlor  poltotant  proparty 


Maximum  tor 
any  1  day 


MSMMUfR  fOf 

fnontnty 
•varage 


mg/off-kg  (pounds  par  mA- 
Kon  oM-pounda)  ol  pre- 
cious metats  drawn  wtth 

wnuMons 


Cadmium  _ 

Ojppsr 

0.016 
0.091 
0014 
0020 
0.950 
195 
(') 

0.007 
0.048 

Cyanida —     „_ 

.SBufr                   

0.006 
0008 

0  570 

TSS 

0928 

PH -■-   

(') 

•  WNhin  ttia  ranga  of  7.5  to  10.0  at  all  timaa. 

(e)  Drawing  spent  soap  solutions. 
Subpart  D—BPT 


PoUiMnlor  poAutant  proparty 


Maximum  for 
anylday 


t4aximum  for 
monMy 
avaraga 


mg/ofl-kg  (pounds  par  mil- 
lion off-pounds)  of  pra- 
dous  matals  drawn  witli 


Oadmkim.. 
Coppar..^, 


Cyanida 
Gland 


0.001 
a008 

0.0009 
0.001 

ao63 

0.128 


T 


ooax 

0003 

0.0004 

00006 

0038 

0.061 


Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23.  1985  /  Rules  and  Regulationg  34293 


Subpart  D—BPT— Continued 


PoDulant  or  poDutanl  properly 

Maxiniuni  tor 
•ny1d«y 

Maximum  tor 
monlNy 
■varaga 

pH 

(■) 

(') 

■  Within  ttie  range  <y  7.5  to  10.0  at  aH  limea. 

(f)  Metal  powder  production  wet 
atomization  wastewater. 

Subpart  D— BPT 


Poitotam  or  poNutam  property 


Maximum  tor 
any  1  day 


Maximum  tor 
morMMy 
average 


mg/oH-lig  (pounds  par  mil- 
lion otl-pounds)  of  pre- 
cious metals  powder  wet 

.  atomized 


■  WHtiin  the  range  of  7.5  to  10.0  at  all  times. 


(g)  Heat  treatment  contact  cooling 
water. 

Subpart  D— BPT 


Pollutant  or  polutant  property 


Maximum  tor 
any  t  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  extrud- 
ed precious  metals  heat 
treated 


Cedmum 

Copper 

Cyanide 

Silver 

OH  and  grease.. 

TSS 

pH 


1.42 

0626 

7.96 

4.17 

1.21 

asoi 

1.71 

0.700 

83.4 

501 

171 

81.3 

(■) 

(') 

'  Within  the  range  of  7.5  to  10.0  at  all  time*. 

(h)  Semi-continuous  or  continuous 
casting  contact  cooling  water. 

Subpart  D— BPT 


Pollutant  or  poNutanl  property 


Maximum  for 
any  1  day 


Maxxnum  for 
monthly 
average 


mg/otf-kg  (pounds  per  mil- 
lion off-pounds)  of  pre- 
cious metals  cast  t>y  tlw 
semHXmtinuous  or  corv 
tiTHious  method 


Cadmium 
Copper 

Cyanide 
3ilver 
0\  and  gri 
TSS 
pH 


I  the  range  of  7.5  to  100  at  aH  times. 


(i)  Stationary  casting  contact  cooling 
water— Subpart  D—BPT.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(j)  Direct  chill  casting  contact  cooling 
water. 


Subpart  D—BPT 


PoUutanlor  podulanl  property 


Maximum  for 
any  1  dqr 


Maidmumic 
ntonthly 
average 


mg/otf-kg  (pourxls  per  ml- 
ion  off-pounds)  of  pre- 
cious metals  cast  by  the 
direct  chM  method 


Cadmiura _ 

3.67 

162 

Copper  .    , 

205 

too 

Cyanide „.. 

3.13 

1.30 

Silver 

4.43 

1.84 

Oil  and  grease _ 

216 

130 

TSS 

443 

211 

pH 

(') 

(') 

■  WNhto  the  range  of  7.6  to  10.0  at  all  tknaa. 

(k)  Shot  casting  contact  cooling  water. 
Subpart  D—BPT 


Polkjtant  or  poUutanl  property 


Maximum  for 
any  Iday 


ttodmumtar 
monttily 
average 


mg/off-kg  (pounds  par  mi- 
bon  off-pounds)  of  pr*^ 
cxxjs  metals  shot  cast 


Cadmium 

1.25 
6.96 
1.07 
1.51 

73.4 
151 

(') 

0551 

Copper 

CyankJe 

Silver „„    



3.67 
0.441 
0624 

Oil  and  greaae 

44  1 

TSS _ 

71  6 

pH 

(') 

■  Within  the  range  of  7.5  to  10.0  at  aN  limea. 

(1)  Wet  air  pollution  control  scrubber 
blowdown— Subpart  D—BPT.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(m)  Pressure  bonding  contact  cooling 
water. 

Subpart  D—BPT 


Polkitant  or  po«utant  property 


Maxlmjm  for 
any  1  day 


Maximum  lor 
monthly 
average 


mg/ofl-kg  (pounds  par  ml- 
kon  off-pounds)  of  pre- 
cious metals  and  base 
metal  pressure  txxided 


Cadmium.. 

Copper 

Cyanide .... 
Silver 


Oil  and  grease.. 

TSS 

pH 


0.029 
0.150 
0.024 
0.034 
1.67 
3.43 
(•) 


0.013 
0.064 
0.010 
0.014 
1.00 
1.63 
(') 


■  Within  the  range  of  7.5  to  10.0  at  all  tknaa. 

(n)  Surface  treatment  spent  baths. 
Subpart  D—BPT 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maxxnum  for 
momtily 
average 


mg/off-kg  (pounds  per  m*- 
Non  off-pounds)  of  pre- 
dous  metals  surface 
treated 


Cadmium 

Copper 

Cyankle ..._ _. 

Silver 

Oil  and  greaae- 
TSS 


0033 

0.183 

0.028 

0.040 

1.93 

3.96 


0.015 

0097 

0.012 

0.017 

1.16 

1.88 


Subpart  D—BPT— Cominued 


Poiulvil  or  polulvil  pfopsi^ 


pH. 


itar 


(■) 


(•) 


>  WMhm  the  rangs  of  7.5  to  10.0  al  al  tmaa. 

(o)  Surface  treatment  rinse. 
Subpart  D—BPT 


Po8ulanl  or  po8uian(  properly 


MV/oK-kg  tpowide  par 
ion   oM^ouid^   of  I 


Cadmium.. 


Copper.. 


Cyanide 

Oil  and 
TSS.._ 

pH 


0«7D 
5.4 

OJUO 
1.20 
57  J> 
1» 
(') 


0430 
2JM 
0J40 
0.4H 

MjO 

SSjO 


>  tWHNn  •»  range  of  7.5  to  10.0  at  al  tnea. 

(p)  Alkaline  cleaning  spent  baths. 


Subpart  D—BPT 


Polulant  or  pululart  property 


■  WW*i  tie  range  of  7.5  to  10.0  al  al  tma 

(q)  Alkaline  cleaning  rinse. 
Subpart  D—BPT 


PolkitcnC  Of  polulwil  pFoptttf 


•r^ldiy 


iRQ/olMg 
ion  off-potfids}   of 


Cadmium 
Copper 

Cyankle 


>  Within  the  rsna*  of  7.5  to  10.0  at  al 


(r)  Alkaline  cleaning  prebonding 
wastewater. 


] 
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Subpart  D — BPT 


PokMnl  or  poftiim  pfoparty 


Mttdmum  lor 


Uttdmum  tor 


mg/oH-kg  (pounds  par  mi. 
tart  ofl-pound>)  ol  pr*- 
dou*  mews  and  base 
matal    daanad    prior    to 


el7Sta  10.0  al  ■«  Hmaa. 


(s)  Tumbling  or  burnishing 
wastewater. 


Subpart  D— BPT 


PdMhN  or  pokMnl  proparty 


MaiinMn  lor 


avaraga 


mg/on-lig  (pouKlB  par  mi- 
ion  oO-poundi)  of  pra- 
cious  metals  lumblad  or 
twnisnad 


Of  7.5  to  10.0  at  all  ttnas. 


(t)  Sawing  or  grinding  spent  neat 
0H9— Subpart  D—BPT.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(u)  Sawing  or  grinding  spent 
emulsions. 

Subpart  D— BPT 


PaUam  or  poUam  properly 


Maximuinlor 
any  1  day 


Maxinuni  lor 
montti*/ 
average 


mg/ofl-kg  (pounds  per  mil- 
lion olf-pounds)  d  pre- 
cious metals  sswed  or 
ground  «Mlh  emulsions 


Cadmiun- 

Copper.. 


Cyande.. 


Ciand 

TSS 

pH 


0.032 
0.178 
0.027 
0039 
1.87 
3J3 
(') 


0.014 
O.OM 
0.011 
0.018 
1.12 
1.82 
(") 


•  WilNn  the  range  of  7.5  to  10.0  at  al  tnies. 

(v)  Degreasing  spent  solvents — 
Subpart  D—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  471.42    Effluent  limitations  representing 
ttM  degree  of  effluent  reduction  attainable 
by  the  application  of  ttte  best  available 
technology  economicaiiy  achievabie  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 


representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT): 

(a)  Rolling  spent  neat  oils — Subpart 
D—BA  T.  There  shall  be  no  discharge  of 
wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  D— BAT 


Polulani  or  poiulanl  property 


Msodmunt 
lor  any  1 


Maximum  lor 


mg/oll-kg  (pourvte  par  mil- 
ton  on-pounds)  of  pra- 
caous  metals  roHed  with 
amiiWona 


Cadmium 
Copper. 


(c)  Drawing  spent  neat  oils — Subpart 
D—BA  T.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Drawing  spent  emulsions. 

Subpart  D— BAT 


PoManl  or  pdUant  property 


Maximum 
lor  any  1 


Mawnum 

lor  monthly 

average 


mg/oM-kg  (pounds  per  mil- 
tan  oH-pounds)  of  pre- 


(e)  Drawing  spent  soap  solutions. 
Subpart  D— BAT 


PolMant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  lor 
monthly 
average 


mg/off-ltg  (pounds  per  mil- 
lion off-{>ounds)  ol  pre- 
cious metals  drawn  with 


Cadmnim.. 
Copper..„.. 
Cyanida .... 


0001 

00005 

0.006 

0003 

ooooe 

O00O4 

0002 

00008 

(f)  Metal  powder  production  wet 
atomization  wastewater. 

Subpart  D— BAt 


Pollutant  or  pollulanl  propady 


Maximum  for 
any  1  day 


Maxmum  lor 
montfily 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  pre- 
cious metals  powder  miet 
atomized 


Cadmium 
Copper... 
Cyande.. 


(g)  Heat  treatment  contact  cooling 
water 

Subpart  D— BAT 


PoNulvil  or  poHiMni  propsrty 


Mexfenum 
lor  any  1 


Maximum 


mg/ofl-kg  (pounds  par  m«- 
lion  off-pounda)  of  pre- 
cious metals  heat  treat- 
ad 


(h)  Semi-continuous  and  continuous 
casting  contact  cooling  water. 

Subpart  D— BAT 


PolMem  or  potatant  property 


Maximum  lor 


Maximuni  lor 


mg/off-lig  (pounds  per  mil- 
lion off-pounds)  of  pre- 
cious metals  caat  by  Ihe 
semi-continuous  or  oon- 
linuous  method 


(i)  Stationary  casting  contact  cooling 
watei^-Subpart D—BAT.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(j)  Direct  chill  casting  contact  cooling 
water. 

Subpart  D— BAT 


Pniiilant  or  poa<ant  propaity 


Maximum  lor 
■ny  1  day 


Maximum  lor 
montny 
average 


mg/ofl-kg  (pounds  per  mil- 
Iton  off-pouods)  of  pre- 
cious metals  cast  by  tfw 
direct  chill  method 


(k)  Shot  casting  contact  cooling  water. 
Subpart  D— BAT 


Polutanlor  poUulant  property 


Maximum 
for  eny  1 


Maximum 

lor  monthly 

average 


mg/off-kg  (pounds  per  ml- 
tan  off-pounds)  of  pre- 
cious metals  shot  east 


Cadmium.. 
Copper — 

Cyanide.- 


0.125 

0.055 

0698 

0.367 

0107 

0.044 

0.1S1 

a063 

(I)  Wet  air  pollution  control  scrubber 
blowdown— Subpart  D— BAT.  There 
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shall  be  no  dUcharge  of  process 
wastewater  pollutants. 

(m)  Pressure  bonding  contact  cooling 
water. 

Subpart  D— BAT 


ing/on.ko  (pound*  per  n*- 
Non  off-pounds)  of  pre- 
aom    nwM    and 


(n)  Surface  treatment  spent  baths. 
Subpart  ID— BAT 


PolUlani  or  poluMnI  prapaity 


Maidinuni 

tor  any  1 

day 


Maximuni 

tor  monttity 

average 


mg/oK-kg  (pounOt  per  mlt- 
lon  oM-pounde)  ol  pre- 
doua     metals     lurteoa 


(o)  Surface  treatment  rinse. 
Subpart  D— BAT 


PolMil  Of  poUutaX  property 


Maximum  tor 
any  1  day 


tor  monthty 


mg/ofl-kg  (pounds  per  m>- 
tkyi  oD'Pounds)  o(  pre- 
cious     metals     surface 


Cadmium 

Copper 

CyMlda 

SikMr      

0210 
1.17 
0.170 
0253 

0.0S3 
0.61« 
a074 
0106 



(p)  Alkaline  cleaning  spent  baths. 
Subpart  D— BAT 


PoNulant  or  poRulanl  property 


Maximum 
tor  any  1 


Maximum 

•or  monthly 

average 


mg/ofl-kg  (pounds  per  mC- 
lion  off-pounds)  of  pre- 
cious metals 
cleaned 


(q)  Alkaline  cleaning  rinse. 


Subpart  D— BAT 


PoluMnl  ar  polulanl  property 


Uaidmumfor 
any  1  day 


Maximum  for 
average 


mg/off-kg  (pounds  per  m*- 

Ikin   od-pourtds)  of   pve- 

aous      metals  eB<a«ne 
Cleaned 


(r)  Alkaline  cleaning prebonding 
wastewater. 

Subpart  D— BAT 


Polulant  or  poMani  property 


IMaximum 

lor  arty  1 

day 


Maximum  for 
morlhly 
average 


mg/olf-kg  (pounds  per  nt- 
Ion  off-pounds)  of  pre- 
cious mem  and  baaa 
metal   dearted   prior   lo 


■ 

iKxvSng 

Cadmium _ 

0.400 
2^10 
0.337 
0.476 

0.174 
1  16 

Cyanide 

0130 

Silver 

0.107 

(s)  Tumbling  or  burnishing 

wastewater. 

Subpart  D— BAT 


(Mutamor  pollutant  pMparty 


Maximum 

tor  any  I 

day 


Maxlfnum  for 
monttriy 
•varaga 


mg/off-kg  (poiaids  per  ■•■ 

ion  off-ixx»ids)  of  pre- 
cious rn«t>ls  tumbled  or 
twmtsfied 


Cadmium. 
Copper_ 


Cyanide. 
Sllver-..- 


0.412 
2.300 

0.351 
0.4S6 


0.182 
121 
0145 
0206 


(t)  Sawing  or  grinding  spent  neat 
oils— Subpart  D—BAT.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(u)  Sawing  or  grinding  spent 
emulsions. 

Subpart  D—BAT 


Polkjtant  or  potulant  property 


Iblaximumfor 
anylday 


Maximum 

for  murilfriy 

average 


mg/off-kg  (pounds  per  nA- 
lon  off-pounds)  of  pre- 
ckxjs  metals  sawed  or 
grcund  witti  emulsions 


Cadmium . 

0.0327 

0.178 

0.0277 

aosei 

0.014 

0004 

Cyar*ie -... 

0X)11 

Sih^ 

0X>16 

(v)  Degreasing  spent  solvents — 
Subpart  D—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 


§  471.43    M#w  80circ#  p#rfoniMfiC9 
•tMKiards  (NSPSV 

Any  new  source  subiect  to  this 
subpart  most  achieve  the  following  i 
source  performance  standards  (N^>S): 

(a)  Rolling  Spent  Neat  Oils— Subpart 
D—NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  D—NSPS 


Poimanl  cr  poMani  proparty 


Iter 


■•/etHv 
ion  aff-pomM)   of 


CywMa 

01  and 
TS8_ 
pH 


oaM 

•sm 

0147 

0u077 

«Ul»9 

6uM« 

ObOK 

oima 

134 

luas 

3.16 

1S1 

(■) 

(■» 

•  WMNn  tie  iwige  of  7.5  to  10.0  at  al  imaa. 

(c)  Drawing  spent  neat  oils — Subpart 
D—NSPS.  There  shaD  be  no  diMJiaise  of 
process  wastewater  pollutants. 

(d)  Drawing  spent  emulsions. 

Subpart  D—NSPS 


TOwiara  or  psmssmm  propcny       _^  .  ^^ 


■■B/ofHn  »ai»i«i  par  i 
Ion  off  poi^tdi^  of  I 


I  of  7.5  to  10.0  at  m  ttaaa. 

(e)  Drawing  spent  soap  solutions. 
Subpart  D—NSPS 


PoMulBrtf  or  polulartt  propai^ 


mg/off-kg  (pounds  par  i 
ton  off-pound^  of  | 


Cadmium 

Copper.. 

Cyanida 


■  WMtiin  tXm  rang*  of  7.5  to  IOjO  at  al  laMa. 

(f)  Metal  powder  production 
atomization  wastewater. 
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Subpart  0—NSPS 


Polmwit  or  poiulMil  property 


Manmunt  lor 
•ny  1  day 


Manmum  lor 
inontMy 
avaraga 


fne/on.«g  (pounds  par  tnit- 
kort  on-pounda)  o*  pr»- 
cioua  matM  powdar  wal 


■  WNNn  ttw  ranga  of  7.5  to  10.0  al  al  Iknaa. 


(g)  Heat  treatment  contact  cooling 
water. 

Subpart  l>-NSPS 


Poftjlant  or  poimanl  proparty 


Mmvnufn  (or 
anyi  day 


Majdmum  for 


ms/off-kg  (pomk  par  mil- 
lor<  on-poundi)  ot  pra- 
ckMi  maWa  haat  IraMad 


■  Within  Via  ranga  of  7.5  to  10.0  at  m  I 

(h)  Semi-continuous  and  continuous 
casting  contact  cooling  water. 

Subpart  D—NSPS 


f^iManl  or  polutont  preparty 


Msxifnum  lof 

■nyi** 


Manmum  ter 
fnonttily 
avaraga 


mg/off-kg  (pound*  par  mi- 
ion  ofl-pounds)  of  pra- 
doua  malal*  cast  by  tha 
aai>»<xinlinuoua  or  con- 
Knuoua  maltod 


Cadmium.. 
Copp«.._ 
Cyanida-- 

S»>ar 

Gland 
TS8__ 


P«. 


0.350 

0155 

1.96 

1.03 

0.299 

0.124 

0.423 

0.175 

20.6 

12.4 

42J 

20.1 

(•) 

(■) 

'  WiMn  Via  ranga  of  7.5  to  10.0  at  al  Iknaa. 

(i)  Stationary  casting  contact  cooling 
water— Subpart  D—NSPS.  There  shall 
be  no  discharge  of  process  wastewater 
pollutants. 

(j)  Direct  chill  casting  contact  cooling 
water. 

Subpart  D—NSPS 


PDUant  or  poamant  proparty 


MsKHTiiflfi  lor 
anylday 


Maximum  tor 
monttily 


mg/olMtg  (pound*  par  mit- 
lon  oft-pounds)  of  pra- 
dout  metals  cast  by  ttie 
direct  cMM  method 


Cadmium.. 
Copper... . 


0367 


0.162 
1.06 


JMI 


Subpart  D—NSPS— Continued 


Subpart  D—NSPS 


f^>«utant  or  pollutant  propatty 


Cyarada 

Sitver 

OHai 
TSS 
pH... 


Maximum  tor 
anyi  day 


0L313 
0.443 
21.6 
443 

(') 


Maximum  tor 


Pollutant  or  poUulant  properly 


Maximum  tor 
any  1  day 


Maximum  for 
monthly 
average 


0.130 
0.184 

13.0 

21.1 

(■) 


mg'otf-kg  (pounds  per  mil- 
lion off-pounds)  of  pre- 
cious metals  surface 
treated 


'  Within  the  ranga  ot  7.5  to  10.0  at  al  Urnaa. 

(k)  Shot  casting  contact  cooling  water. 


CwlfiMuni 
Copper. 


Subpart  D—NSPS 


Polutant  or  pollutant  proparty 


Maximum  tor 
any  1  day 


ff,g^,„,^^  'WHhinlherangeof  75to  lOOatrt  tima*. 

■vw»o«  (p)  Alkaline  cleaning  spent  baths. 


mg/ofl-kg  (pounds  par  mH- 
Iton  off-pounds)  of  pre- 
dous  metals  shot  cast 


Cadmium 
Copper 


■  wnhin  the  ranga  of  7.5  to  10.0  at  wM  timea. 

(1)  Wet  air  pollution  control  scrubber 
blowdown— Subpart  D—NSPS.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(m)  Pressure  bonding  contact  cooling 
water. 

Subpart  D—NSPS 


Pokjtant  or  polhitant  property 


Maximum  tor 
any  1  day 


I  Maximum  for 


average 


mg/ofl-kg  (pounds  par  mil- 
Ion   off-pounds)    of    pre- 


matal  praaaura  bonded 


Cadmium 
Copper... 
Cyanide.. 
Silver 
Oil  and 

TSS 

pH. 


0.029 

0.013 

0150 

0.064 

0.024 

0.010 

0.034 

0.014 

1.67 

1.00 

3.43 

1.63 

(') 

(') 

■  Within  the  range  of  7.5  to  10.0  at  al  Iknaa. 

(n)  Surface  treatment  spent  baths. 


Subpart  D—NSPS 


Polutant  or  polutant  property 


Maximurolor 
anyi  day 


Mannum  lor 
monthly 
average 


mg/ofl-kg  (pounds  per  ml- 
Kon   off-pounds)   of   pre- 
metals      surface 


Cadmium 

Copper 

0033 
0.183 
0.026 
0.040 
1.93 
3.95 
(') 

0.015 
0.007 
0.012 
0.017 
1  16 

SIver 

CMandgrMaa 

TSS _       _   .. 

1.88 
(') 

pH 

(o)  Surface  treatment  rinse. 


Subpart  D—NSPS 


Polkjtam  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
average 


mg/olf-kg  (pounda  per  mil- 
lion on-pounds)  of  pre- 
cious metals  sBialine 
daanad 


Cadmium 
Copper 


I  the  range  of  7.5  to  10.0  at  al  timea. 

(q)  Alkaline  cleaning  rinse. 
Subpart  D—NSPS 


Polutant  or  polutant  property 


Maximum  lor 
anyi  day 


Maximum  lor 
monthly 
average 


mg/off-kg  (pounds  per  ml- 
kon  off-pounds)  ol  pre- 
cious metais  aliakne 
cleaned 


Cadmium 

Copper 

0.301 
&13 
0.325 
0.459 

22.4 

45.9 

(') 

0.168 
1  112 

Cyanida..- _.„ 

SIvar _.._ 

Ol  and  giaaae „. 

tss _..  „ ■ 

0.135 
0.191 

13.5 

21  9 

(•) 

■  Within  the  ranga  of  7  5  to  10  0  at  al  Iknas. 

(r)  Alkaline  cleaning  pre-bonding 
wastewater. 

Subpart  D—NSPS 


Polkjtant  or  polutant  properly 


Maximum  lor 
anyi  day 


Maximum  lor 
monthly 
average 


mg/oil-kg  (pounds  per  mil- 
lion off-pounds)  of  pre- 
cious metals  and  base 
melal  daanad  prior  to 
bonding 


Cadmium 

Copper 

CyanUa 

Gland  grease. 

TSS 

pH 

•Within  the  range  of  7  5  to  10.0  at  al  tknaa. 
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[a]  Tumbling  or  burnishing 
wastewater. 

Subpart  0-NSPS 


Subpart  O— PSES 


Subpart  D—PSES 


Polulanl  or  poiwlanl  preparty 


ifor 

any  1  day 


tlinimure  lor 


PduMM  or  poMMi  pnparty 


Pohitant  or  poManl  proparty 


Maxknum  for 


Maxinwmtar 
fiiontNy 


mg/oR-kg  (poundi  par  m*. 
Ion  on-pourxto)  ol  pra- 
ctoui  malaii 


fng/olMig  Ipoundi  par 

oM-poundi)   tt  I 


aig/olMig  (pounda  par  a4- 
Hon  ofl-pounda)  o(  pra- 
ooua  mMrii  luniMad  or 


Cadrnkim 
Copper 

Cyanida 


'  WKtUn  tha  ranga  o(  7.5  to  10.0  at  all  limaa. 

(t)  Sawing  or  grinding  spent  neat 
oils— Subpart  D—NSPS.  There  shall  be 
no  discharge  of  process  wastewater 
poUutants. 

[u)  Sawing  or  grinding  spent 
emulsions. 

Subpart  D-NSPS 


Podutani  or  poOutam  propvly      "fjTSJ?' 
I     any  i  <wr 


mg/otl-kg  (pourtds  par  mV- 
fton  off-puuttda)  d  pra- 
dous  metala  lawad  or 
gnxnd  with  anwlaiona 


Cadmium 
Coppar.... 
Cyarida.. 
Slvar 


(c)  Drawing  spent  neat  oils — Subpart 
D—PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Drawing  spent  emulsions. 

Subpart  O— PSES 


(h)  Semi-continuous  and  continuous 
casting  contact  cooling  water. 

Subpart  O— PSES 


PcMwi  or  polMSaflt  pnpai% 


PoRmanl  or  poMarit  property 


Maadmum  tor 
any  1  day 


Maximum  tar 


mg/oM-liO  (powidi  par  i 
ion   oM-pomte}   ol   f 

by' 


inS/on-«ia  (pounde  par  ml- 
Non  oltfiaundi}  of  pre- 
cioua  melalt  drai*n  mWi 

amuMona 


Caikiihaii- 


Ci.iH.iai 

Cyanida.. 


oan 

•.las 

1J8 

un 

can 

01M 

0.42a 

am 

(e)  Drawing  spent  soap  solutions. 
Subpart  D— PSES 


Cadmium  _.    

0.032 

0.014 

Coppar _ 

0.178 

0.094 

Cyanida 

0.027 

0.011 

SHvar _ „  

0038 

0016 

Oil  and  greaaa 

187 

1.12 

TSS _.     

283 

1J2 

pH 

(•> 

(') 

PoMaiM  or  pdManC  property 


Mvdinuni  for 
anyldey 


Maximum  tar 

montfily 


(i)  Stationary  casting  contact  cooling 
water— Subpart  D—PSES.  Then  shall 
be  no  discharge  of  process  wastewater 
pollutants. 

(j)  Direct  chill  casting  contact  cooling 
water. 

Subpart  D— PSES 


■  Withm  the  ranga  c«  7  5 10  10.0  at  all  fimea. 

(v)  Degreasing  spent  solvents — 
Subpart  D—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  471.44    Prctreatmant  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  by  August  23. 1985 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 
The  mass  of  wastewater  pollutants  in 
precious  metals  forming  process 
wastewater  introduced  into  a  POTW 
shall  not  exceed  the  following  values: 

(a)  Rolling  spent  neat  oils — Subpart 
D—PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 


mg/o(H(g  (poividi  par  m*- 
Hon  off-pounds)  of  pre- 
cious metals  drawn  urtlh 
aoap  solutions 


PoMulara  or  poUutanf  property 


(f)  Metal  powder  production 
atomization  wastewater. 

Subpart  D— PSES 


PoHutanl  or  pollutant  property 


Maximum  for 
any  1  day 


(k)  Shot  casting  contact  cooling  water. 
•     Subpart  D— PSES 


Maximum  tor 
monthly 
average 


Polulani  or  polulanl  property 


mg/off-kg  (pounds  per  mi- 
>on  off-pounds)  of  pre- 
cious metals  powder  wel 


MB*nwntar 
anyldw 


mg/od-kg  ^owids  par  mM- 
ton  cB-puiaiHH  <t  pro- 
doua  malili  tfiol  CMI 


Cadmium 
Copper. 
Cyanide 
Silver 


(g)  Heat  treatment  contact  cooling 
water. 


(1)  Wet  air  pollution  control  scrubber 
blowdown— Subpart  D—PSES.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(m)  Pressure  bonding  contact  cooling 
water. 
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Subpart  D—PSES 


Polulv*  or  pcAilHl  prepaily 


Mttriniijin  for 


Muimufn  (or 
fflonlNy 
■varaga 


ing/olHig  (pouniti  per  iti«- 
lon   off-poundi)   of   pre- 


(n)  Surface  treatment  spent  baths. 
Subpart  D—PSES 


PolulHit  or  polufirt  proparty 


Iter 
anylday 


Maxknumfor 


lag/olM^  (poundi  par  mt- 
■on  oft-pound»)  of  pra- 
cioua      maiala      lurlaca 


CM^rmm  

0.033 
0.183 
0.0» 

ao40 

0015 

Hnpp^ 

0  097 

CyMwte 

0012 

Sinar 

0017 

(o)  Surface  treatment  rinse. 
Subpart  D—PSES 


Polutvil  or  paMwl  praparty 


Maidmjin  lor 


Manmum  lor 
monlhly 


mo/on-ko  (pourKto  par  niil- 
lon  ofl-pounda)  of  pra- 
ckwa     matals      aurfaca 


Cadniun 
Coppai. 


(p)  Alkaline  cleaning  spent  baths. 
Subpart  D—PSES 


Polutant  or  polulv*  proparty 


Maxknumfor 
any  1  day 


MBxiniuni  for 


mg/on-kg  (pound*  par  mN- 
lon  off-pounds)  of  pra- 
doua     matal*     alkaiina 


(q)  Alkaline  cleaning  rinse. 
Subpart  D—PSES 


PolutMM  or  polulant  proparty 


MBdnium  for 
anyldty 


Mttdniuni  for 
(nonftily 
awaraga 


mg/ofl-kg  (poundi  par  mt- 
Ion  off-pounda)  of  pra- 
cious      rrwiala 


Cadmium.. 
Coppar.. 


Cyanida. 


ojai 

0.168 

2.13 

1.12 

0329 

0.13S 

Subpart  D—PSES— Continued 


Pokjtam  or  polmwit  proparty 

Maxkramfor 
•nyiday 

monthly 
■vwaQ* 

Skar.   .                               „    . 

0450 

ai9t 

(r)  Alkaline  cleaning  prebonding 
wastewater. 

Subpart  D—PSES 


Polutant  Of  poMutant  pfopoty 


iMjdmum  fOK 
•ny  1  dqt 


Maxknumfor 
nionWy 
avaraga 


mg/ofl-kg  (pounds  par  mil- 
Ion   ofl-pounda)   of   pra- 


(s)  Tumbling  or  burnishing 
wastewater. 

Subpart  D—PSES 


Poamanl  or  polulani  propany 


Magdmum  for 
any  Iday 


Maximum  for 


mg/oH-kg  (pounda  par  ml- 
lon  ofl-pourtds)  of  pra- 
dous  matais  lumblad  or 
btfniafiad 


(t)  Sawing  or  grinding  spent  neat 
oils— Subpart  D—PSES.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(u)  Sawing  or  grinding  spent 
emulsions. 

Subpart  D—PSES 


Polutanf  or  polutant  pcoparty 


Maxknura  tor 
anylday 


Maxknum  tor 


mg/off-kg  (pounds  par  mi- 
Ion  off-fxxmds)  of  pra- 
cwua  mataia  sawad  or 
ground  with  amulaion* 


Cadmkim.. 
Coppar.. 


Cyanida. 

SihMf 


0.032 

0.014 

o.i7e 

0004 

O027 

0.011 

0038 

0.018 

(v)  Degreasing  spent  solvents — 
Subpart  D—PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

$471.45    PratrMtiMnt  standanto  for  iMw 
■ourcM  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 


comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS).  The 
mass  of  wastewater  pollutants  in 
precious  metals  forming  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following  values: 

(a)  Rolling  spent  neat  oils — Subpart 
D—PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  D—PSNS 


PoHiMm  or  pokilanl  proparty 


Majdmumlor 
any  1  day 


Maximum  lor 


mg/ot(-kg  (pourtds  par  ml- 
lon  off-pounda)  of  pra- 
doua 
amuiiions 


Cadmium.. 


Coppar.. 


Cyanida. 

JHVai — ... 


0.026 

aoi2 

0.147 

a077 

0.023 

0.010 

0.032 

0.013 

(c)  Drawing  spent  neat  oils— Subpart 
D—PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Drawing  spent  emulsions. 

Subpart  D—PSNS 


Pollutant  or  pokitanl  propany 


Maxknum  lor 
any  1  day 


Maxknum  tor 
monthly 
avaraga 


mg/ofl-kg  (pounds  par  mH- 
lon  off-(X3urxte)  of  pra- 
ooua  matals  drawn  witti 
amuismis 


Cadmium. 
Coppar» 


CyanUa. 

S«»ar 


aoie 

0.007 

ao»i 

O048 

0.014 

oooe 

0.020 

oooe 

(e)  Drawing  spent  soap  solutions. 
Subpart  D—PSNS 


PolMant  or  poiutant  proparty 


Maxknumfor 
any  1  day 


Maxknum  lor 


mg/off-kg  (pounds  par  mi- 
Ion  oft-pounda)  of  pra- 
cious  matals  drawn  wHt) 
soap  sokjtton* 


Cadmkjm 
Coppar... 
CyanUa 


(f)  Metal  powder  production  wet 
atomization  wastewater. 


Subpart  D—PSNS 


Pnliilant  or  poiiitartt  proparty 


Maxknum  lor 
any  1  day 


iMDchnnuvn  for 


mg/ofNtg  (pounds  par  mi- 
lion  off-pounds)  d  pr»- 
ckxM  msisls  powdv  wst 


Cadmium.. 


ZXt  I 


1.00 


JMI 


Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23,  1985  /  Rules  and  Regulations 


34299 


Subpart  D—PSNS— Continued 


Pollutant  w  podulifM  property 


Copper.. 


Cyanida.. 


Maximum  lor 
any  1  day 


117 
1.M 
2.74 


Maximum  lor 
monthly 

avaraga 


6.68 

0.802 

1.14 


(g)  Heat  treatment  contact  cooling 
water. 

Subpart  D— PSNS 


Polkilant  or  poUutant  proparty 


Maximum  lor 
any  1  day 


Maximum  tor 
mortftfy 
avaraga 


mg/oH-kg  (pour)d«  par  m*- 
■on  olf-pounda)  oi  ax- 
tarvlad  pracioua  matals 
heat  treated 


Cadmium 
Copper.... 
Cyanida 

^■W 


(h)  Semi-continuous  and  continuous 
casting  contact  cooling  water. 

Subpart  D— PSNS 


PoUutarrt  or  pollutant  property 


Maximum  lor 
arty  1  day 


Maximum  lor 
monttily 
average 


mg/olf-lcg  (pour«di  per  ml- 
lon  on-poundt)  d  pre- 
dou*  matala  caat  by  the 
aenv-contmuoua  or  oort- 
tirHxxjs  method 


Cadmium., 
Copper.-. 
Cysnkto .... 


Silwr.. 


0.380 

0.156 

1.96 

0.620 

0.200 

0.124 

0.423 

0.1 7S 

(i)  Stationary  casting  contact  cooling 
water— Subpart  I}— PSNS.  There  shall 
be  no  discharge  of  process  wastewater 
pollutants. 

(j)  Direct  chill  casting  contact  cooling 
water. 

Subpart  D— PSNS 


PoNutanl  or  ponutam  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/otl-fcg  (pounda  par  mil- 
lion off-pOund«)  of  pre- 
ctoue  metals  cast  by  the 
direct  chill  mettiod 


Subpart  D— PSNS 


PolHitanl  or  pollutant  property 


Maxiniumtor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/oH-kg  (pounds  per  m8- 
Hon  otiH'ounds)  ot  pra- 
cioua matala  thot  caai 


Cftdnwuni 
Copper... 
Cyanida 


(1)  Wet  air  pollution  control  scrubber 
blowdown— Subpart  D—PSNS.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(m)  Pressure  bonding  contact  cooling 
water. 

Subpart  D—PSNS 


PoNutant  or  pollutant  properly 


Maximum  lor 
anyl  day 


Maximum  for 
monthly 
avaraga 


mg/ofl-l(g  (pounds  per  mil- 
lion off-pounds)  of  pra- 
cioua metala  and  baaa 
metal  praaaura  bonded 


Cadmium.. 
Copper.. 


CywUda.. 

SNw 


0.020 
0.150 
0.024 
0.034 


0.013 
0.064 
0.010 
0.014 


(n)  Surface  treatment  spent  baths. 
Subpart  D—PSNS 


Pollutant  or  pollutant  properly 


Maximum  for 
anyl  day 


Maximum  lor 
monltily 
average 


mg/oft-kg  (pounds  per  ml- 
ion   off-{X)unda)   of  fir^ 

surface 


Cadmium 
Copper 

Cyanida 


(o)  Surface  treatment  rinse. 
Subpart  D—PSNS 


PoNutant  or  polkilant  property 


Maximum  for 
anylday 


Maximum  for 


mg/ofl-kg  (pounds  per  m8- 
lion   ofl-pounds)   of  pre- 
malals      surface 


Cadmkm 
Copper.. 
Cyanide 

jMvei 


(k)  Shot  casting  contact  cooling  water. 


(p)  Alkaline  cleaning  spent  baths. 


Subpart  D—PSNS 


Polulant  or  poMant  property 


Maidnaim  tor 
anyl  dar 


mg/olMio  (pounds  par  Mil- 
lion  off-pound^   of   pv^ 


Cadmium. 

COPPCT- 


Cyanida.. 


ojoei 

OuOOi 

0.114 

turn 

OiHI 

ojon 

OSttS 

OjOIO 

(q)  Alkaline  cleaning  rinse. 
Subpart  D—PSNS 


PofcMint  Of  pdulvil  prapv^ 


fng/oft-ko 
ion   oft-potfidii)   of 


CKlmium. 
Copp9r». 


Cywda* 


Stm,. 


0JS1 

aiao 

2.13 

Lit 

0325 

ans 

0.460 

•lIM 

(r)  Alkaline  cleaning  pre-bonding 
wastewater. 

Subpart  D—PSNS 


Poflulani  or  poMulanl  pfoporty 


(s)  Tumbling  or  burnishing 
wastewater. 

Subpart  D—PSNS 


PoSutani  or  poiutani  piaparty 


MaMTftci  tor 
anrldnr 


(t)  Sawing  or  grinding  spent  neat 
oils— Subpart  D—PSNS.  There  shall  be 
no  dischai^ge  of  process  wastewater 
pollutants. 

(u)  Sawing  or  grinding  spent 
emulsions. 
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Subpart  O— PSNS 


PoMiiMM  or  poikitant  property 


Maxtmum 
tor  wiy  1 

day 


Majonxim 
tor  nwnlNv 

avaraga 


mg/off-kg  (pourxte  par  mil. 
kon  olf-pounds)  ol  pre- 
cious  metals  sawed  or 
ground  «nin  emulsxx>s 


Cadmium 

aoa2 
ai7B 

0.087 
0.008 

0014 

Coppar 

0.0M 

Oundm _ 

S*war._ _ 



0011 
0  016 

(v)  Degreasing  spent  solvents — Supart 
D — PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

§  471.46    Effluent  limitations  rspresentlng 
tti«  degre*  of  affluvnt  reduction  attainable 
by  ttte  application  of  tlte  best  conventional 
pollutant  control  technology  (BCT) 
[Reserved]. 

Subpart  E— Refractory  Metals  Forming 
Subcategory 

§471.50    Applicability;  description  of  the 
refractory  metals  forming  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introductions  of  pollutants 
into  publicly  owned  treatment  works 
from  the  process  operations  of  the 
refractory  metals  forming  subcategory. 

S  471.51    Effluent  Imltatione  repreeentlng 
ttie  degree  of  effluent  reduction  attainable 
by  ttte  application  of  the  best  practicable 
control  tecfmotogy  currently  available 
(BPTV 

Except  as  provided  in  40  CFR  125.30- 
125-32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(a)  Rolling  spent  neat  oils  and 
graphite  based  lubricants — Subpart  E — 
BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  E— BPT 


(toautaPt  or  poNulanl  property 


Manmum  tor 
I    any  1  day 


Majrifnum  tor 
morMMy 
average 


mg/ofl-kg  (pounds  par  ml- 
kon  off-pounds)  of  refrac- 
tory metals  rolled  with 
efnubana 


Copper 

Nickel 

Fkjnide 

MofytMJeriufn 

Git  and  graasa.. 
TSS 

pM 


0.815 

0429 

0824 

0.S45 

2S.5 

11.3 

284 

1.47 

8.56 

515 

17  8 

&37 

(') 

(') 

'  WilNn  Xa  range  of  7  5  to  10.0  at  all  tunes 


(c)  Drawing  spent  lubricants— 
Subpart  E—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  spent  lubricants — 
Subpart  E—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(e)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  E—BPT 


PoUutant  or  polkitani  property 


Maxinkjm  for 
any  1  day 


Manmum  tor 
monthly 


mg/off-ke  (pounds  par  mil 
kon  off -pounds)  of  refrac- 
tory metals  extitjded 


Copper 

Nicfcal.. 

rkjonda 

MotyMenum... 

Oi<  artd  graasa 

TSS 

PH.. 


Of  7.S  to  10.0  at  all  times. 


(f)  Forging  spent  lubricants — Subpart 
E — BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(g)  Forging  contact  cooling  water. 

Subpart  E—BPT 


Po«utant  or  poMmaM  property 


Maximum  for 

•nyiow 


Maximum  lor 
montfily 
average 


mg/off-kg  (pourxls  per  mil- 
Ion  off-pounds)  of  forged 
refractory  metals  coolad 
Miti  water 


0.614 
0.620 
19.2 
214 
6.48 

ia3 

(') 

Mckal 

0.410 
853 

Fkjorirle                      

Oil  and  graaaa-.              _   .. 

TSK 

1.11 
3.88 
8.30 

pH 

('» 

■  within  the  range  of  7.5  to  100  at  M  Umaa. 

(h)  Equipment  cleaning  wastewater. 


Subpart  E—BPT 


Polutant  or  pollulant  property 


Maximum  for 
any  1  day 


Maximum  lor 
monttHy 
average 


mg/off-kg  (pounds  per  mH- 
kon  off-pourxjs)  of  refrac- 
tory metals  formed 


Copper 

Nickal 
Ruoride 


>  Within  the  range  of  7.5  to  10.0  at  all  bmes. 

(i)  Metal  powder  production 
wastewater. 


Subpart  E—BPT 


PoluMrMor  polkitani  property 


MaxinKim  lor 
any  1  day 


Maximum  lor 
montfily 
average 


mg/off-kg  (pounds  per  mH- 
kon  off-pounds)  of  refrac- 
tory metals  powder  pro- 
duced 


Copper 

Mickal 

Fluorxto 


>  WWwi  the  range  ol  7.5  to  10.0  at  M  Imaa. 

(j)  Metal  powder  production  floor 
wash  wastewater^— Subpart  E^BPT. 

There  shall  be  no  discharge  of  process 
wastewater  pollutants. 

(k)  Metal  powder  pressing  spent 
lubricants— Subpart  E—BPT.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(1)  Surface  treatment  spent  baths. 

Subpart  E—BPT 


Pokutant  or  poHutaiM  property 


Maximum  tor 
any  1  day 


kAaximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
kon  off-pounds)  of  refrac- 
tory metals  surface  treat- 
ed 


Capper. 


•  WWhin  the  range  of  7.5  to  10.0  at  all  Umaa. 

(m)  Surface  treatment  rinse. 
Subpart  E—BPT 


Polkjtam  or  pollutani  property 


Maximum 

tor  any  1 

day 


Maximum 

tor  monttily 

average 


mg/off-kg  (pounds  per  mH- 
kon  ofl-pourKls)  of  re- 
fractory   metals   surface 


Copper-. 


Fluoride-. 

Molytxlemim. 
Okandgraaai 

TSS 

pM 


'  MAMn  the  range  of  7.5  to  10.0  al  aM  timaa. 

(n)  Alkaline  cleaning  spent  baths. 
Subpart  E—BPT 


PoNutant  or  po8utar<  property 


Maxirrun  lor 
anyl  day 


Maximum  tor 
monthly 
average 


mg/off-kg  (pounds  per  mk- 
kon  off-pounds)  o<  refrac- 
tory      metals       alkakrw 


Oopper- 


aess 


0.334 
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Subpart  E—BPT— Continued 


Subpart  E— BPT 


Poliftsnl  or  poMutani  property 


FKiorttto.. 


Mdybitonum 
cmm 

TSS. 
pH._ 


Mninfiuni  for 
•nyldty 


0.641 

19.0 
2.21 
0.68 

13.7 

(') 


inontNy 
•verag* 


PoNutanI  or  poWiM<nt  propflrty 


i«ar 
•ny1<% 


Modmumior 


0.424 
6.82 
1.14 
4.01 
&51 
(') 


mg/oH-kg  (pound*  par  m«- 
Hoo  df-pounds)  of  rafrao- 
tory  metalt  tawad  or 
QTound  wHh  amutvona 


>  WNNn  ttia  ranga  ol  7.S  to  10.0  al  al  tknaa. 

(o)  Alkaline  cleaning  rinse. 
Subpart  E— BPT 


Coppar 

NIckal 

0.S65 
0.570 

17.7 
1.97 
SM 

12.2 

(■) 

0^97 
0.377 

Fkiorida „ 

7.84 

Molytxtonum 

CM  and  graaaa 

1.02 
3.57 

TSS - 

5.79 

pH . 

(*) 

PoDulanl  or  polhitant  proparty 


Maximuin 

for  any  1 

day 


Maxkmjm 
tor  monthly 

avaraga 


mg/otf-kg  (pounds  par  ml- 
Kon  off-pouTKla)  of  ra- 
fractory  malala  alkaNna 


iha  ranga  of  7  J  to  10.0  al  al  Iknaa. 

(t)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  E— BPT 


Coppar.. 


Mckal.. 


Fluorfda .. 


Molybdanum 
ON  wid 
TSS™ 
pH. 


1.550 

816 

1.570 

1,040 

46,600 

21.600 

5.400 

2.790 

16.300 

0.790 

33.500 

15.000 

(') 

(■) 

Pollutant  or  polKftant  properly 


Mndmum  for 
any  1  day 


McximurT)  tor 


■  WW*)  Iha  ranga  of  7.5  to  10.0  at  al  Iknaa. 

(p)  Molten  salt  rinse. 

Subpart  E— BPT 


mg/oH-kg  (pounda  par  m(- 
lon  off-pounds)  of  refrao 
tory  malals  sawed  or 
ground  with  contact  coo^ 


Coppar. 

Nickal.... 
FknrMa 


PoNulant  or  pollutant  proparty 


Maximum  tor 
anyl  day 


mg/o(f-kg  (pounds  par  ml- 
Non  off-pounds)  of  rafrao- 
tory  matals  treatad  with 
mollan  salt 


WHNn  Iha  rwiga  of  7.5  to  10.0  al  al  limaa. 

(u)  Sawing  or  grinding  rinse. 


Subpart  E— BPT 


12.1 

6.33 

12,2 

8.04 

377 

167 

41.9 

2.17 

127 

76.0 

260 

124 

(') 

(■) 

Polkitant  or  polutant  proparty 


Maximum  for 
any  1  day 


Maximum  tor 
monthly 
average 


•  WMhm  Iha  ranga  of  7.5  to  10.0  at  al  Iknaa. 

(q)  Tumbling  or  burnishing 
wastewater. 

Subpart  E— BPT 


mg/dlUiQ  (pounds  par  ml- 

lon  off-pounds)  of  sawad 
or      grour¥l      lafradory 


f\>liutanlar  poSutani  proparty 


Maxknum  tor 
any  1  day 


Maximum  for 
monthly 
average 


mg/oft-kg  (pounds  psr  m«- 
Iton  off-pounds)  of  refrac- 
tory   metals   tumtjiad   or 


Coppw 

Nickal 

23.6 
24.0 

744 
82.7 
25.0 

813 
(') 

12.5 
159 

PkiOf^               

330 

Molybdenum 

01  and  graaaa. 

TSS,,  ,. 

42.8 
150 
244 

pH 

(') 

■  WMhk)  the  ranga  of  7.5  to  10.0  at  al  Iknes. 

(v)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  E— BPT 


Polulant  or  polkjtant  property 


Maximum  for 
anyl  day 


Maxknum  tar 
monthly 
average 


WiOkn  the  range  of  7.5  to  10.0  at  M  Iknaa, 

(r)  Sawing  or  grinding  spent  neat 
oils— Subpart  E—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

[s]  Sawing  or  grinding  spent 
emulsions. 


mg/ofl-kg  (pounds  psr  ml- 
ion  off-pounda)  ol  lefiac- 
tory  malals  sawed  or 
ground,  surface  coaled  or 
surface  treated 


Mtnkat 

1,50 
1J1 
46.8 

5.20 
1SJ 
32J 

0.787 
1  00 

Fknrkle _ 

Molylxlenum.._       

20.8 
^60 

Oil  and  graaaa 

TSS™ -  ,__ 

9.45 

15.4 

Subpart  E—BPT— Continued 


PoNutanC  or  poliiMnI  property 


pH. 


(■) 


(•» 


■  WIOwi  the  ranga  of  7.6  to  IOjO  al  tf 

(w)  Miscellaneous  wastewater 
sources. 

Subpart  E—BPT 


Polulant  or  polutani  properly 


■wnuni  nv 
anyldw 


mg/off-kg  (pounds  par  n*- 
lon  off-pounds)  of  ralrao- 
tonroMU 


Copper. 


'  WW*)  »M  range  of  7.5  to  10.0  m  H  t 
(x)  Dye  penetrant  testing  wastewater. 
Subpart  E— BPT 


Polulvit  or  poiutar^  proparty 


itar 


mg/df-kg  (poimti  pa 
ion  off^nwvls)  of  i 


■  WWiki  ttw  range  of  7  J  to  IOjO  al  si 


(y)  Degreasing  spent  solvents — 
Subpart  E—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

9471.52    EffliifH  MmttoMone 
reprMei  luuiiy  me  negrw  or 
reduction  attahiabto  bv  the 
the  beet  avilibls  technology 
echieveNe  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  applicatioo 
of  the  best  available  technology 
economically  achievable  (BAT):    ■ 

(a)  Rolling  spent  neat  oils  and 
graphite  based  lubricants — Subpart  B — 
BAT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 
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Subpart  E-BAT 


Subpart  E— BAT 


Subpart  E— BAT 


PiAMnl  or  poluHnl  prapvly 


Maxiinufn  tor 


Maxifnum  ter 


PdHuhm  or  poMMi  praparty 


Miximum  tor 
•nylday 


Maximum  tor 
monthly 

■vartg* 


PolhMnI  or  polMwl  praparly 


Mucimunii  for 

■nyidnf 


Midmum  tor 
mortfNy 

•varag* 


mg/off-kg  (pounds  par  mit- 
Ron  olt-pounds)  of  ralrac- 
tory  metals  rolad  with 
amulsKjns 


mg/on-kg  (pour>ds  par  mil- 
lion off-pounds)  of  rafrac- 
lory  matals  powdar  pro- 
ducad 


mg/off-kg  (poucwls  par  mil- 
lion off-pounds)  of  rairac- 
tory       matals 


Coppar. 


(c)  Drawing  spent  lubricants — 
Subpart  E—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  spent  lubricants — 
Subpart  E—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(e)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  E— BAT 


PoMarM  or  poluiaf«  praparly 


Maximum  tor 
any  1  day 


Maximum  tor 
monlhly 
awaraga 


mg/off-m  (pounds  par  mil- 
lion off-pounds)  of  rafrac- 
lory  malats  axirudad 


Coppar.. 


NiCML 


FHionds .. 


1.5 

0730 

0.650 

0.440 

71000 

310 

0.820 

0.360 

(f)  Forging  spent  lubricants — Subpart 
E—BA  T.  There  shall  be  no  dischai^ge  of 
process  wastewater  pollutants. 

(g)  Forging  contact  cooling  water. 

Subpart  E— BAT 


PD4utanl  or  polmant  properly 


Maximum  tor 
any  1  day 


Maximum  tor 


mg/off-kg  (pounds  par  mt- 
Hon  off-pourvls)  of  torgad 
refractory  metals  cooled 
with  water 


Copper... 
Nckal 


Uolytxianum.. 


01041 

0.020 

0.018 

0.012 

1.92    1 

0.853 

0.163  1 

0072 

(h)  Equipment  cleaning  wastewater. 
Subpart  E—BAT 


Poluianl  or  poiutani  property 


Maximum  tor 
any  1  day 


Maidmum  tor 
monthly 

airarage 


mg/off-kg  (pounds  per  mil- 
ton  off-pounds)  of  refrac- 
toiy  mama  formed 


Copper.. 

NkImI»„ 


Huonde. 


Molylxlenum .. 


0  174 
0;075  ! 
809 
0  684  I 


0.083 
0.051 
3.50 
0.303 


(i)  Metal  powder  production 
wastewater. 


(j)  Metal  powder  production  floor 
wash  wastewater— Subpart  E—BAT. 
There  shall  be  no  discharge  of  process 
wastewater  pollutants. 

(k)  Metal  powder  pressing  spent 
lubricants— Subpart  E—BAT.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(1)  Surface  treatment  spent  baths. 

Subpart  E—BAT 


(p)  Molten  salt  rinse. 

Subpart  E— 8AT 


f^AilHil  or  polulvit  prapwty 


Msxifnunt  for 
anylday 


Maximum  tor 


mg/ofl-kg  (pounds  per  mil- 
lion off-pounda)  of  retrac- 
tor melals  aaalaQ  wan 


Ooppar 


PolkMnt  or  poRuiaM  proparty 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/ofl-kg  (pounds  per  mil- 
Ion  off-pounds)  of  rairac- 
tory  metals  surface  traal- 
ed 


(q)  Tumbling  or  burnishing 
wastewater. 

Subpart  E—BAT 


Pollutant  or  pollutant  property 


Maximum  for 

any  1  day 


Maximuffl  tor 
monltily 
•varaga 


(m)  Surface  treatment  rinse. 


Subpart  E—BAT 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  refrac- 
tory metals  tumbled  or 
bumahsd 


Polutam  or  poHutanl  property 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  par  mil- 
lion off-pounds)  of  refrac- 
tory metals  surface  treat- 
ed 


Copper _             

NKkd                

15.5 
668 
720 

eo.9 

7.38 

320 

MnlyM«»ii 

270 

(n)  Alkaline  cleaning  spent  baths. 
Subpart  E—BAT 


(r)  Sawing  or  grinding  spent  neat 
oils— Subpart  E—BAT.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(s)  Sawing  or  grinding  spent 
emulsions. 

Subpart  E—BAT 


Pollutant  or  poUulanl  property 


PoMutamor  potkjtant  properly 


Maximum  for 

any  1  day 


Maximum  for 
any  1  day 


Maximum  tor 
monttily 
average 


Maximum  lor 
monthly 
average 


mg/off-kg  (pourvls  per  mil- 
lion off-pounds)  of  refrac- 
tory rrwtais  slkaline 
cleaned 


mg/ofl-kg  {pound*  per  mN- 
ton  olt-pounds)  of  re<rac- 
tory    metals    sawed    or 

ground  with  emulskms 


Copper.. 
Mickal.. 


(o)  Alkaline  cleaning  rinse. 


(t)  Sawing  or  grinding  contact  cooling 
water. 
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Subpart  E— BAT 


PolMant  or  poMuHnt  prapetly 


MBdmtfn  for 
mf  1  day 


Maximufn  tor 
monWy 
•varage 


mg/oW-kg  (pourxls  p«r  n* 
Hon  off-pounds)  of  refrac- 
tory metuli  sawed  or 
ground  mm  oortacl  ooot- 


(u)  Sawing  or  grinding  rinse. 


Subpart  E— BAT 


Poltutant  or  polUanI  prapany 


I  Manmum  lor 
I    any  1  day 


Maximum  for 
montf)ly 
avaraga 


rry/oM-lio  (pourxls  par  mit- 
lion  off-pounds)  of  aawad 
or  ground  ratradory 
malalarinaad 


(v)  Wet  air  pollution  control  scrubber 
blowdown. 


Subpart  E— BAT 


Paliaani  or  poUatanl  pwiparty 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
averaga 


mg/oft-kg  (pounds  per  md- 
lioo  off-pounds)  ol  rafrac- 
tory  malals  sawad.  aur- 
laca  coatad  or  aurlaca 
traalad 


(w)  Miscellaneous  wastewater 
sources. 


Subpart  E— BAT 


PBiutoM  or  potulanl  prapany 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
average 


mg/oH-kg  (pounds  par  ml- 
Hon  off-pounds)  of  ratrae- 
tory  metals  formed 


Capper.. 


FkioiMa... 
Molybdenum- 


0.656 

0.345 

0.683 

0.438 

20.6 

8.11 

2.26 

1.16 

(x)  Dye  penetrant  testing  wastewater. 


Subpart  E— BAT 


PoUutam  or  polMant  praparty 


MeiMHim  for 
any  i  day 


Manimuw  tor 

I      monthly 
awarags 


mg/off-kg  (pounds  par  mil- 
lion oK-pounds)  ot  refrac- 
tory metals  product 
tesied 


Copper 

Nidial 

Fluoride 

Molybdenum .. 


0.010 
0.005  I 
0.460  j 
0  039  I 


ooos 

0.003 
0.200 
0.016 


(y)  Degreasing  spent  solvents — 
Subpart  E—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  471.53    New  source  performance 
standard*  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS): 

(a)  Rolling  spent  neat  oils  and 
graphite  based  lubricants— Subpart  E— 
NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  E— NSPS 


PoNutant  or  polkjtant  property 


Maximwn  for  I  "^''"'J^  *" 
any  1  day 


_l_ 


average 


mg'off-kg  (pounds  per  mil- 
lion off-pounds)  ol  relrac- 
iory  meMs  rolled  aiitti 
emulsions 


Capper. 

Nickel.... 
Fluoride 
Molyl>denum 


OH  and  grease. 

TSS 

PM 


ol  7.5  to  10.0  at  all  Umas. 


(c)  Drawing  spent  lubricants.— 
Subpart  E— NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  spent  lubricants. — 
Subpart  E—f^PS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(e)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  E— NSPS 


(f)  Forging  spent  lubricants— Subpart 
E—NSPS.  There  shall  be  no  di8chai:ge  of 
process  wastewater  pollutants. 

(g)  Forging  contact  cooling  water. 

Subpart  E— NSPS 


PoHuunl  or  poManl  property   j  ^^ITi"^ 


any  1  i 


_L 


ng^oH-liQ  (pounds  pw  fni^- 
fcon  o^-pountfi)  of  lOipsd 
fefrtctorY 


Copper 

Nickel 

Fkioride 

Molybdenum 
Oil  and 
TSS..... 
pH ...... 


0.041 
0.018  i 
1.92  I 
0  163  i 
0J23  j 
0466 
I')         I 


0320 
OiSI 
0BS3 
Ci!72 
0323 
0.386 
O 


<Wmintherangaol7.su  10X>  at  M  limar 

(h)  Equipment  cleaning  wastewater. 
Subpart  E—NSPS 


PDRutant  or  poUulanl  proper^ 

Martaamtar 
anylday 

«o;*» 

mg/olt-kg  (powMs  par  na- 
tion oO-poundi)  ol  ratac- 
tory  maiito  tanned 

0174 

ajoTS 

6j06 

0.664 

1J6 

C04 

0063 

Nickal 

0051 

Fbnnrtli                                   ,  ,  , 

XS0 

Molybdenum.... 

cm  unrigr—M 

0303 
1  36 

T.SS 

1j63 

pH 

(■♦ 

(i)  Metal  powder  production 
wastewater. 

Subpart  E—NSPS 


PolMant  or  pdlutont  property  j^STlda?* 


rag/oK-kg  ^mMli  par  ««•- 
kon  off-powSa)  of  laaaL- 


Polkitant  or  polkitant  pnjparty 


Maximum  for 
any  1  day 


mg/ofl-kg  (pounds  per  mil- 
lion off-pounds)  ot  rsfrac- 
Uiy  metals  extruded 


Copper 

Nickel. 
Fhionde ....... 

Molybdenum 
Oil  and  grease. 
TSS 
pH 


'  Within  the  range  of  7.5  to  10.0  at  all  times. 


WiMin  nm  langa  o)  7.5  to  10.0  at  al  trnea 


(j)  Metal  powder  production  floor 
wash  wastewater— Subpart  E — NSPS. 
There  shall  be  no  di8ch8T:ge  of  process 
wastewater  pollutants. 

(k)  Metal  powder  pressing  spent 
lubricants— Subpart  E—NSPS.  There 
shall  be  no  dischar:ge  of  process 
wastewater  pollutants. 

(1)  Surface  treatment  spent  baths. 
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Subpart  E— NSPS 


PoluKwil  Of  polulwM  property 


Mndnmni  lof 


Madmumlor 


p^NRMni  Or  powMn  pvopoaqf 


Mndmum  lof 
•nyid^r 


Msxlmuni  tor 


mo/ofMig  (poundi  par  mi- 
Ion  off-pound^  ol  pvlra^ 

»o«y  I 

•d 


Rig/o(Mig  (pound*  par  ntl- 
lion  oK-poundi)  ol  rahao- 
•o«y 


Cnppir 

0.488 
0.214 
232 

1.88 
a88 

S.84 
(') 

0.237 

NMul 

Fknkto 

103 

Motybdtnum 

'^  •"•  1]  i|  II 

0.868 
3.88 

T?M 

467 

pM 

(■) 

moNMitaR 

f^ww..— 

0.810 
0.348 

37.7 
3.18 
6.33 
8.5 

(') 

0.388 

Nk*^ 

0.234 

16.7 

MntyManum 

CMandgraaaa 

1.41 
6.33 
76 

pH                          

(') 

>  Wimn  •»  rang*  o(  7.5  to  10.0  al  riillnwa. 
(mj  Surface  treatment  rinse. 

Subpart  E— NSPS 


PoManl  or  polulvit  proparly 


MaXVnUm  tor 

•ny  iday 


'  WMNn  Iha  langa  of  7.5  to  10.0  at  tf  Iftnaa. 

(q)  Tumbling  or  burnishing 
wastewater. 

Subpart  E— NSPS 


Majdmum  tor 
fnomMy 
avsraga 


PoAutvit  or  poNutam  proparty 


mg/off-kg  (poundi  par  mil- 
lion olf-poundB)  o4  rafrao- 
•ory  matal*  iwlaoa  traat- 


MaxJmumtor 
•nyldw 


Maxjinunitor 
monthly 

avaraga 


mg/o<l-kg  (poundi  par  mil- 
Ion  off-poundi)  ol  rslrac- 
lory   malala   tumblad   or 


I  of  7.5  to  10i>  at  I 

(n)  Alkaline  cleaning  spent  baths. 
Subpart  E— NSPS 


PdManl  or  poMant  property 


•nylday 


Maximum  tor 
moMMy 
avaraga 


mg/ofl-kg  (poundi  par  rat- 
ion oH-pounds)  ol  lafrac- 


■  Within  Iha  ranga  ol  7.5  to  10.0  at  •■  llmaa. 

(r)  Sawing  or  grinding  spent  neat 
oils— Subpart  E— NSPS.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(s)  Sawing  or  grinding  spent 
emulsions. 

Subpart  E— NSPS 


Polutant  or  polutant  proparty 


Maximum  tor 
any  Iday 


Maximum  tor 
monthly 
average 


mg/oli-kg  (poundi  par  ml- 
lon  olf-poundi)  ol  rafrao- 
tory  matali  tawed  or 
ground  with  emuliione 


'  WMNn  tM  ranga  ol  7  5  to  10.0  at  al  Iknea. 

(o)  Alkaline  cleaning  rinse. 
Subpart  E— NSPS 


PolMant  or  poUulanl  property 


•nylday 


Mawnum  for 
monthly 
average 


mg/oH-kg  (poundi  par  mi- 
Ion  olt-poundi)  ol  refrac- 
tory 


■  \Mthin  ttie  ranga  ol  7.5  to  10.0  at  tl  Iknee. 

(t)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  E— NSPS 


Poiufnt  or  poNuMnC  pfopwly 


Msdmum  lor 
any  l(tay 


Mndfnuni  lor 


>  MMNn  •»  ranga  of  7.5  to  10.0  at  al  Hmee. 

(p)  Molten  salt  rinse. 


mg/olf-kg  (poundt  par  ml- 
lon  olf-poundi)  ol  relrao- 
lory  matali  tawed  or 
ground  with  contact  cool- 
ing. 


Subpart  E— NSPS— Continued 


PoMmM  or  poMaM  property 

Maximum  tor 
anylday 

Maximum  tor 
average 

Nirmi            

1.34 
146 
12.2 
24.3 
36.5 
(■) 

0B88 

Fluoride     

uo<yt)4t«vm 

642 

542 

OH  and  graeaa 

TSS 

pH 

24.3 
28.2 
(') 

>  within  the  ranga  ol  7.S  to  10.0  el  al  knee. 
(u)  Sawing  or  grinding  rinse. 
Subpart  E— NSPS 


PokJtanl  or  poMant  property 


Maximum  for 
•nyl  day 


Maximum  tar 
momMy 
■verage 


mg/olf-kg  (pourOt  par  mi- 
ion  olf-poundi)  ol  tawed 
or  grouTKl  refractory 
metali  rinaed 


•  WRhin  the  rmge  of  7.5  to  10.0  at  al  limea. 

(v)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  E— NSPS 


Polutent  or  polutani  property 


Maximum  for 
anylday 


Maximum  for 
monthly 
average 


mg/olf-kg  (pounda  par  ml- 
lon  olf-poundi)  of  rahao- 
tory  melalt  tawed, 
ground,  turlaoe  ooalad  or 
turface  treated 


Copper 


>  WNhto  na  ranga  ol  7.5  to  10.0  at  al  tknw. 

(w)  Miscellaneous  wastewater 
sources. 

Subpart  E— NSPS 


Polutant  or  polutent  property 


MaMlmum  for 
eny  1  day 


Maximum  for 
monthly 
average 


mg/olf-kg  (poundi  per  ml- 
ion  off-poundi)  ol  refrac- 
tory metali  formed 


Copper.^ 


3.11 


1.4 


■  WWiln  the  ranga  ol  7.5  to  10.0  at  H  timaa. 

(x)  Dye  penetrant  testing  wastewater. 
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Subpart  E— NSPS 


PoDuUm  or  poMutanl  preparty 


Maxmnum  for 
any  1  day 


Uawmum  for 
morrtWy 
average 


mg/oH-kg  (pourids  par  mil- 
lion oft-pounds)  of  refrac- 
tory      metals       product 


Copper.. 

Nickel 

Ffuorida .. 


CM  and  greaae.. 

TSS 

PH 


0.010 
0.005 

o.4ao 

0.038 
0078 

ai20 
(') 


0.005 
0003 
0200 

o.oie 

0078 
0.0B3 
(') 


oi  7.S  to  10.0  al  all  times. 

ty)  Degreasing  spent  solvents — 
Subpart  E—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  471.54    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  by  August  23, 1988 
•  achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 
The  mass  of  wastewater  pollutants  in 
refractory  metals  forming  process 
wastewater  introduced  into  a  POTW 
shall  not  exceed  the  following  values: 

(a)  Rolling  spent  neat  oils  and 
graphite  based  lubricants — Subpart  E — 
PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  E— PSES      » 


PoMulanl  or  polhitant  property 


MaKimumlor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/otf-kg  (pounds  per  ml- 
bon  oH.pounds)  of  refrac- 
tory inetats  roNed  with 
emulsions 


Copper... 
Nickel  . . 
Fluonde. 


MoltUanuia. 


0815 

0429 

0824 

0545 

2S.5 

11.4 

284 

1.47 

(c)  Drawing  spent  lubricants — 
Subpart  E—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  spent  lubricants — 
Subpart  E—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(e)  Extrusion  press  hydraulic  fluid 
leakage. 


Subpart  E—PSES 


Pollutant  or  poUutam  property 


Maximufflior 
any1  day 


Maximum  for 


average 


rag/olfrkg  (pounds  per  mt- 
kon  off-pounds)  of  ratrac- 
tory  meUls  extruded 


Copper 

Nickel 

Fkioride 

Motytxtofxim.. 


2.26 
129 

70.8 
7.87 


1  19 
1.51 
31.4 
407 


(f)  Forging  spent  lubricants— Subpart 
E—PSES.  Then  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(g)  Forging  contact  cooling  water. 

Subpart  E—PSES 


Pollutant  or  pollutani  proparty 


Maximum  tor 
any  1  day 


Maximum 

for  monthly 

average 


mg/off-kg  (pounds  per  mil- 
lion oft-pounos)  of  forged 
refractory  metals  cooled 
miith  tuater 


Copper 

Nickel 

Fluonde .... 
Mofytxlenum .. 


(h)  Equipment  cleaning  wastewater. 
Subpart  E—PSES 


Polkilani  or  pollutant  property 


Maximum  for 
any  Iday 


Maximum  lor 


average 


mg/oH-kg  (pounds  per  mil- 
lion oH-pounds)  of  refrac- 
tory metals  formed 


Copper 

Nickel 

Fkxmde 

MotytXMfWfn 


0.259 

0136 

oaei 

0.173 

8.09 

3.59 

0.889 

0.466 

(i)  Metal  powder  production 
wastewater. 

Subpart  E—PSES 


PolkMnt  or  poHulanl  property 


Maximum  tor 
any  f  day 


Maximum  tor 
monthty 
average 


mg/ofMig  (pounds  per  mit- 
lion  ofl-pounds)  of  refrac- 
tory metals  poirvder  pro- 


Copper 

Nickel 

Fluonde 

Molylxlenum 


0S34 
0.540 
16.7 
1.86 


0.281 
0.357 
742 
0.861 


(j)  Metal  powder  production  floor 
wash  wastewater— Subpart  E—PSES. 
There  shall  be  no  discharge  of  process 
wastewater  pollutants. 

(k)  Metal  powder  pressing  spent 
lubricants— Subpart  E—PSES.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(1)  Surface  treatment  spent  baths. 


Subpart  E—PSES 


T 


PoUiManl  or  poHulant  property 


Iter 

any  Iday 


mg'oH-kg  (pounds  par  n*- 
kon  oM^ioundBl  of  folrac- 
lory  metals  surlace  kaai- 

•d 


Copper 

NidMi , 

Fluondt „. 

MoiyDCtofiuni .. 


0.738 

ojse 

0.747 

0.494 

23.2 

10J 

257 

1J3 

(m)  Surface  treatment  rinse. 
Subpart  E—PSES 


Pokjtanl  or  pollulani  property 


Minmumtor 
anylday 


mg/oN-kg  (powidi  par  lat- 
ton  on-pouidi)  ol  I 
lory  I 

ed 


Cnppiir 

Nicks* _ 

230 
233 

720 
80X1 

141 
15.4 

320 

MolytJdenum .      _ 

41.4 

(n)  Alkaline  cleaning  spent  baths. 
Subpart  E—PSES 


PoBiMBnl  or  polkJiaM  properly 


any  1  day 


mg/olf-kg  (powids  p 
Hon  off-pounds)  of 
tory 


(o)  Alkaline  cleaning  rinse. 
Subpart  E—PSES 


PoUuianl  or  polk/lani  property 


Maximum  tor 

anylday 


mg/off-kg  (pounds  par  mM- 
tan  ofl-pounds)  01  twine- 
tory 
cleaned 


Copper 

Nickel 

Fhnride 


(p)  Molten  salt  rinse. 

Subpart  E—PSES 


HoBiMBni  Of  poHulBnt  prapov^ 


any  1  day 


Mosffluni  lOf 


Mg/oM-kg  (pounds  par  nl- 

lion  off-pounds)  of  rakMe- 
tory 


moHan  salt 

Copper 

Mr«ia 

1.20 
1X2 
S7.7 

0.833 
0.804 

RuorWe 

1«.7 
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Subpart  E—PSES— Continued 


Poluivil  or  poiulvil  proptrty 

Mvdmumtor 
•nyKliy 

Muimunlor 
monttily 
avwag* 

4.19 

i17 

(q)  Tumbling  or  burnishing 
wastewater. 

Subpart  E— PSES 


PtAMam  or  poMarN  praparty 


Mwimuni  tor 
■nyKtay 


Maxvnum  for 


mg/otMig  (poumto  par  ma- 
Ion  on-pounds)  o(  ratiac- 
lory  matala  tunibtad  or 
bwniahad 


Coppar„ 


Mckal.. 

Fknida 

Molytxtanuni « 


738 

lis 

ZMi 

1.50 

74.4 

33.0 

nj^ 

4.26 

(r)  Sawing  or  grinding  spent  neat 
oils— Subpart  E—PSES.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(s)  Sawing  or  grinding  spent 
emulsions. 

Subpart  E— PSES 


Poamam  or  potmanl  proparty 


anyl  day 


Maidnvan  for 
morXhly 


mg/olHig  (pounda  par  n«- 

lon  oK-pounda)  ct  rafrao- 
tory  metala  taiMd  or 
ground  «iNh  amtMona 


Coppar. 


Nickat. 


MO^ftlOBnuHl  „ 


0.565 

0.297 

asTo 

0.377 

17.7 

7.84 

1.97 

1.02 

(t)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  E— PSES 


PiAitanI  or  poautanl  proparly 


Manmum  for 
anyl  day 


Maximum  for 
monthly 
avaraga 


mg/ofl-kg  (pourvla  par  ml- 
ion  off-pounds)  of  refrac- 
loiy  mafals  tawed  or 
ground  wifh  contact  coot- 


Coppar.. 


Nidiaf.. 


Fkjorfda _ 


442 

Z43 

4.67 

3.00 

146. 

64.2 

16.1 

»J3^ 

(u)  Sawing  or  grinding  rinse. 
Subpart  E—PSES 


PelulM*  or  pofeilant  prapany 


Maximum  tot 
•nylday 


for 


mg/ofl-lig  (poundi  par  ml- 
ion  oftiMunda)  of  MMd 
or      jmund      rafradcry 


Coppar.. 


0.026 


0.014 


Subpart  E—PSES— Continued 


Poimani  or  polutaM  proparty 

Maxifnuni  lof 

Maximum  for 
montMy 
avaraga 

NMid 

0.026 
0.804 
0.060 

0017 

FkMrida 

0  357 

Molybdanum . 

a046 

(v)  Wet  air  pollution  control 
blowdown. 

Subpart  E—PSES 


Poiutant  or  pdutart  profMrty 


Maximum  for 
any  1  day 


Mttdmumfor 
montfily 
avaraga 


mg/off-kg  (poundi  par  mi^ 
ton  off-{X}unds)  o)  ralrac- 
lory  matalt  sawad.  nr- 
taca  coatad  or  turtaoa 
Iraatad 


Coppar.. 

nbCKM.... 


Fkionde 

Molytodsnuni .. 


1.50 

0.787 

1.51 

1.00 

46.9 

20.8 

520 

2.69 

(w)  Miscellaneous  wastewater 
sources. 

Subpart  E—PSES 


Polutsnt  or  poiutani  proporty 


Msjornum  for 
anyl  day 


Maximum  tar 
monltify 
avaraga 


mg/off-kg  (pounda  par  mt- 
■on  off-pounds)  of  rafrao- 
•oryi 


Coppar„ 


Niclial.. 


Ftuorkto 

MotybdJTHini .. 


0.6S6 

0.345 

0.863 

0.438 

20.6 

9.11 

Z28 

1.18 

(x)  Dye  penetrant  testing  wastewater. 
Subpart  E— PSES 


Polulant  or  poiutani  propany 


Mndnmni  tar 
anyl  day 


Rtaximum  tar 


mg/off-kg  (pourvls  par  ml- 
kon  off-pounds)  of  rafrae- 
tory       matals       product 


Coppar  _ 


Fkjcnde _._ 

Molytxfanum .. 


0.015 
0.015 
0.462 
0.062 


aoo6 

0.010 
0.206 
0.027 


(y)  Degreasing  spent  solvents — 
Subpart  E—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

S  471.55    Pr«tr«atnwnl  standards  for  n«w 
sourcM  (PSN8). 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS).  The 
mass  of  wastewater  pollutants  in  the 
refractory  metals  forming  process 


wastewater  shall  not  exceed  the  values 
set  forth  below: 

(a)  Rolling  spent  neat  oils  and 
graphite  based  lubricants — Subpart  E— 
PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  E— PSNS 


Polutant  or  pokitanl  proparty 


Maximum  for 
anyl  day 


lutaximum  for 
monlfify 
avaraga 


mg/off-kg  (pounds  par  mf- 
Iton  off-pounds)  of  rafrac- 
kxy  metals  rolad  wftfi 
amulaions 


Coppar 

0.549 
0.236 
25.5 
2.16 

0.262 

Mckal _          

0150 

FkiOrtdf  

11  3 

Molybdanum 

0.957 

(c)  Drawing  spent  lubricants — 
Subpart  E—PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  spent  lubricants — 
Subpart  E—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(e)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  E— PSNS 


Pollutant  or  poiutani  pnoparly 


Maidmum  tor 
aurl  day 


Maximum  for 
mor>tfily 
avaraga 


mg/off-kg  (pounds  par  mi- 
kon  off-()Ounds)  of  refrac- 
tory matals  aorkudad 


(f)  Forging  spent  lubricants — Subpart 
E—PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(g)  Forging  contact  cooling  water. 

Subpart  E— PSr4S 


PoMant  or  pokitant  properly 


Maximum  for 
anyl  day 


tilaxlmum  for 
montfUy 


mg/off-kg  {poundt  par  ml- 
Itan  off-|)ourKls)  o4  forged 
refractory  matals   cooled 


Copfiar 

Nickel 


(h)  Equipment  cleaning  wastewater. 
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Subpart  E— PSNS 


Subpart  E— PSNS 


Subpart  E— PSNS 


PoDutant  or  poHutsm  pfoperty 


Maxknum  lor 
any  1  day 


Maximum  lor 
monttily 
average 


Pollutarit  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  lor 
monthly 
average 


Pollutant  or  poManI  properly 


Majdmum  tor 
anyldiir 


Maiimumtor 


mg/on-kg  (pounds  p«r  mil- 
lion olt-pounds)  ol  ralrac- 
tory  metal*  lormed 


mg/oH-kg  (pourxJt  par  mil- 
lion o(|.poundt)  ol  refrac- 
tory     metals      alkalina 


Copper „. 

Nickel 

Fluonde 

Molybdanum 


(i)  Metal  powder  production 
wastewater. 


mg/olf-kg  (pound*  par  nA- 
Kon  ofl-poundB)  ol  rafettc- 
lory  meWs  aaaiad  or 
ground  wMh  emi4iK)rw 


Subpart  E— PSNS 


PoNutanl  or  polkitant  property 


Maidmum  lor 
arty  1  day 


Maximum  lor 
monthly 
average 


mg/ofl-kg  (pourxls  per  mil- 
lion otf-pounds)  of  refrac- 
tory metals  poivder  pro- 
duced 


Copper 

Nickel 

Fhjoride 

0.360 
0.155 
16.7 
1.42 

0.172 
0.104 
7  42 

Molybdenum 

0  627 

(j)  Metal  powder  production  floor 
wash  wastewater^— Subpart  E—PSNS. 
There  shall  be  no  discharge  of  process 
wastewater  pollutants. 

(k)  Metal  powder  pressing  spent 
lubricants— Subpart  E—PSNS.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants.    • 

(1)  Surface  treatment  spent  baths. 

Subpart  E—PSNS 


PoNutanl  or  polkitant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pourxl*  par  mil- 
Kon  oft-pourxls)  of  refrac- 
tory metals  surface  treat- 
ed 


(m)  Surface  treatment  rinse. 
Subpart  E—PSNS 


PoKutant  or  poVutaiTt  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/otf-kg  (pounds  per  mil- 
lion otf-pounds)  of  refrac- 
tory metab  surface  treat- 
ed 


Copper 

155 
6.66 
720 
60.9 

7.38 

Nickel 

4.48 
320 

Moly»)denum__ „. 

27.0 

(o)  Alkaline  cleaning  rinse. 
Subpart  E—PSNS 


PoHutant  or  pdkjtant  property 


Maximum  for 
anyl  day 


Maximum  lor 


(t)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  E—PSNS 


mg/off-kg  (pounds  per  mil- 
lion oti-pounds)  of  refrac- 
tory metal* 
cleaned 


Copper 

Nickel 

Fluoride 

Molybdef^ 


(p)  Molten  salt  rinse. 

Subpart  E—PSNS 


mg/off-kg  (pounds  per  ml- 
hon  off-pounds)  of  ivIiBO- 
lory  metal*  sawed  or 
ground  sMh  oomacl  ood- 


Coppar., 


Fkiorkle _. 

Mofytxierwm .. 


3.11 

1.46 

134 

DJM 

146 

64.2 

1U 

S.42 

PoHutant  or  polkitant  property 


Maximum  for 
any  1  day 


Maximum  for 
iitorittily 
average 


(u)  Sawing  or  grinding  rinse. 
Subpart  E—PSNS 


mg/off-kg  (pounds  per  mH- 
Kon  off-pounds)  of  refrac- 
tory metals  treated  «Mlh 
molten  salt 


PoHutant  or  pollutant  properly 


Marimumlor 
anylday 


Cfipptf 

Ntekel 

FUjorkJe 

Molytxlenum 


(q)  Tumbling  or  burnishing 
wastewater. 


mg/ofl-kg  (points  par  ml- 
kon  ofl-pounda)  of  saawd 
or       ground       relraclory 


Copper.. 
Nickel.... 


FkxxWe __. 

Molyt>dertum ., 


aoit 

0.008 

0.006 

0.006 

QMS 

0J57 

0.068 

0.030 

Subpart  E—PSNS 


Polhitant  or  polkitant  property 


Maximum  for 
any  1  day 


Maximum  lor 
monthly 
average 


(v)  Wet  air  pollution  control 
blowdown. 

Subpart  E—PSNS 


mg/off-kg  (pounds  per  mH- 
Non  off-pounds)  of  refrac- 
tory metals  tumbled  or 
burnished 


PolkJiant  or  poMutant  property 


Majdmumtor 
anylday 


Copper 

Nickel 

Fkioride 

Molybdenum 


1.80 

0.763 

0.888 

0.463 

74.4 

33.0 

6.29 

Z79 

mg/ofMig  ipoundi  par  fni- 
ion  oH^XMindi)  of  raliwy 
tory 

ground,  stf  laue  i 
aurtacal 


Copper.. 


Nickel.. 


(r)  Sawing  or  grinding  spent  neat 
oils— Subpart  E—PSNS.  There  shall  be 
no  discharge  or  process  wastewater 
pollutants. 

(s)  Sawing  or  grinding  spent 
emulsions. 


RuorMe _ 

Mulybdenum.. 


1.01 

0480 

0.433 

0.291 

46l8 

208 

9M 

1.76 

(w)  Miscellaneous  wastewater  source. 


(n)  Alkaline  cleaning  spent  baths. 
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Subpart  E-PSNS 


PoShImI  9  poflulMl  pfopwty 


•nyniiir 


mg/ofl-lio  (pounds  par  nd- 
lon  ofl-poundi)  a<  ntnc- 


(x)  Dye  penetrant  testing  wastewater. 
Subpart  E— PSNS 


PiAilinl  or  poMvt  prapvly 


lof  nonMy 


■ng/off-kg  (pcundi  par  mt- 
Ion  on-pouidi)  d  i*- 
Iraclory   nnatala  product 


(y)  Degreasing  spend  solvents — 
Subpart  E—PSNS.  There  shall  be  no 
discharge  of  pn>ceM  wastewater 
pollutants. 

947tiW  Effluent amitallooa repraaenttng 
ttw  degree  of  effluent  reduction  attahMMe 
by  IDe  appleaMon  of  ttie  beet  conventional 
poautant  control  tacfwiolcgy  (BCT) 

[r 


SubfMft  F— TManlum  Fonning 
Subcategory 

9471.60    AppleaMlity;deeor1ptlonoflhe 
tnanhm  forming  aulicategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introductions  of  polhitants 
into  publicly  owned  treatment  works 
from  the  process  operations  of  the 
titanium  forming  subcategory. 

9471.B1    Effluent  limitations  repreaenting 
ttie  degree  of  effluent  reduction  attainable 
by  the  applcaOon  of  the  beet  practicable 
control  tectmology  currently  available 
(BPTV 

Except  as  provided  in  40  CFR  125.30- 
12S.32,  any  existing  point  source  subject 
to  this  sul^art  must  axihieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(a)  Rolling  spent  neat  oils.— Subpart 


F—BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants, 
(b)  Rolling  contact  cooling  water. 

Subpart  F— BPT 


Of  polufM<  praptrty 


iMDonuRi  tof 
•nyldiy 


Miximufn  for 


mQ/ofl-ltg  (pound!  par  rat- 
ion off-poundi)  of  ll>r^ 


oooAhq  1 


Cyw^te 

1.4 
t.06 

7.13 
570 
ftl 
VJt 

soao 
to 

0S06 

lamA 

0.976 

2kie 

2.96 

250 

Fkjokia             

120 

nm.^g^„. 

MO 

•nai 

P" 

<•) 

■  WMMn  Via  ranga  of  7.5  to  10.0  al  rt  timaa. 

(c)  Drawing  spent  neat  oils — Subpart 
F—BPT.  There  diall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Extrusion  spent  neat  oils— Subpart 
F—BPT.  There  shall  be  no  dischai^ge  of 
process  wastewater  pollutants. 

(e)  Extrusion  spent  emulsions. 

Subpart  F—BPT 


Mt)*numlQr 
anylday 


Uaxknumtor 


mt/oM-kg  {pounds  par  <«•- 
■on  ofl-pounda)  o(  Mam- 
umi 


CfanMa 

ao2i 

0.030 
0.105 
37 
4.0 
1.44 

0009 

1.^ 

0015 

Tine 

0  074 

Amnrma            

M.0 

1 1 

<^rif  trratt 

OiMS 

TSS 

)  4 

pM 

n 

■  WHNn  tha  ranga  of  7.5  to  IOjO  m  tt  gaHa. 

(f)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  F—BPT 


Pofctofil  or  polutant  propofly 


anyl  day 


MaxirnuiTi  for 


mg/o(Mig  (poundi  par  ml- 
lon  on-pound()  c*  Wat*- 
um  ajttiudsd 


>  WMNn  tha  ranga  of  7.5  to  10.0  at  M  iknaa. 

(g)  Forging  spent  hibrioants— Subpart 
F—BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 


(h)  Forging  contact  cooling  water. 
Subpart  F—8PT 


or  poAulMil  pfQpai% 


Maxknum  Kv 
•ny  1  day 


MajUniura  lor 
fnonthly 
avaraga 


mg/on-kg  (pouxli  par  m*- 
ion  o<l-pound^  ol  taiQad 
titanium 
watar 


ryar^rtft 

OlSBO 
0J40 
2M 
400 
119 
40.0 
S2.0 
O 

0.240 

LMd 

7»nf                    

0.400 
XJtZ 

Fluortda.- _      _    ._ 

OilandgraM* 

TSS 

ISO 

24X> 
39.0 

PH _          _.              .. 

(') 

<  ymim  aw  fanga  ol  7.5  to  lao  at  M  tiniaa. 

(i)  Forging  equipment  cleaning 
wastewater. 

Subpart  F—BPT 


RoMwM  or  polutoal  prepany 


Ii4a*tiimi  tor 
anyldqr 


avaraga 


mg/ofl-tig  (pound*  par  mil- 
lion otf-pounda)  of  retrao- 
tory  niataia  taigad 


Ou012 

nan 
ooss 

S.39 

ZJ» 

1.64 
(') 

•AM 

la^ 

oxxn 

Tine                   

0.025 

nnMa 

2J6 

liM 

mi  .~4 1...... 

04S0 

TS.«S 

O.7S0 

pH 

<■) 

>  WMNn  *m  ranga  ol  7  j  to  lOO  al « 

(j)  Forging  press  hydraulic  fluid 
leakage. 

QiJBPurr  F—BPT 


Pokitwit  or  polulant  ppoparv 


•Maximum  tor 
anyl  day 


Maximum  lor 


mg/olHcg  (pouida  par  ml- 
■on  on-pounds)  ol  rahao- 
toiy  metals  lorged 


>  WW*)  KM  ranga  of  7.5  to  10.0  al  aH  Iknaa. 

[k)  Tube  reducing  spent  lubricants — 
Subpart  F—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(1)  Heat  treatment  contact  cooling 
water— Subpart  F—BPT.  There  shall  be" 
no  allowance  for  the  discharge  of 
process  wastewater  pollutants. 

(m]  Surface  treatment  spent  baths.  ' 
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Subpart  F— BPT 


PoOutont  or  poluianl  pfopwty 


Maidmum  tor 
my  1  day 


Maximum  tor 
monthty 
avaraga 


mg/otf.kg  (pounds  par  mN- 
bon  ofl^jourxls)  of  Want- 
um  aurlaca  traatad 


Cyanida. 


anc 

Ammonia 
Fluorida.. 
CMartd 

TSS 

pH 


0.061 

0.025 

0.068 

0.042 

0.304 

0127 

21.0 

8.40 

12.4 

5.49 

4.16 

^50 

6.53 

4.06 

(') 

(•) 

■  WHNn  iha  rartga  o(  7.5  to  10.0  al  M  tknat. 

(n)  Surface  treatment  rinse. 
Subpart  F— BPT 


PaMutant  or  poManI  proparty 


Maximum  tor 
any  1  day 


Maximum  tor 


ing/on.kg  (pound*  par  ml- 
lion  ofl-pounds)  o(  titani- 
um surfaca  traatad 


Cyanida....    . 

8.47 
12.3 
42.7 
3460 
1,740 
564 
1,200 
(') 

351 

Laad „    

584 

ane _._      „_ 

130 

Ammonia 

1,710 
771 

Oil  ami  nriaai 

351 

TSS ' 

570 

pH 

(•) 

>  Withm  ttw  ranga  01  7.5  to  10.0  at  al  limaa. 

(o)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  F— BPT 


PoKutanI  or  pollutant  proparty 


Maximum  tor 
any  1  day 


Maximum  lor 
monthly 


mg/ofl-kg  (pounds  par  mil- 
lion on-pourxte)  of  titant- 
um    auilaca    treated    or 


Cyanida. 


anc 

Ammonia 

Ruoride _. 

Oil  andgreaaa.. 

TSS 

pH 


0.621 
0J66 
3.13 
266 

126 
42.8 
67.8 
(•) 


0257 
0428 
1.31 
126 

56.5 

257 

41.8 

(') 


■  Within  Iha  range  of  7  5  to  10.0  at  aH  lima*. 

(p)  Alkaline  cleaning  spent  baths. 
Subpart  F— BPT 


Pollutant  or  poNutant  property 


Maximum  tor 
any  1  day 


Maximum  lor 
monthly 
average 


mg/off-kg  (pound*  per  mil- 
lion off-pound*)  of  titani- 
um alKaUne  cleaned 


Cyanida 

0.070 

0.029 

Laad 

0101 

0.048 

anc 

0.351 

0.147 

32.0 

14.1 

Fluoride 

14.3 

6.34 

Oil  and  graaaa —     

4.80 

2.88 

TSS 

6.84 

4.66 

pH 

(') 

(') 

I  the  ranga  of  7.5  to  10.0  at  all  times. 
(q)  Alkaline  cleaning  rinse. 


Subpart  F— BPT 


Pollutant  or  poUutam  property 


Maidmum  tor 
any  1  day 


Maidmum  lor. 


mg/oH-kg  (pound*  per  mil- 
lion off-pound*)  of  tKant- 
um  I 


Cyanida 

Lead 

anc _. 


Fluorida . 


01  and  graaaa.. 

TSS 

pH 


0.601 
1.16 
4.03 
370 
164 
SS.2 
113 
(•) 


0J31 
0.562 
1.69 
160 

72.9 

33.1 

534 

(') 


>  Within  the  range  of  7.5  to  10.0  at  M  tknas. 

(r)  Molten  salt  rinse. 

Subpart  F— BPT 


Pollutant  or  potutant  proparty 


Maximum  for 
any  1  day 


Maximum  tor 


mg/off-kg  (pound*  per  mil- 
lion off-pounda)  of  Wani- 
um 


■  Within  the  range  of  7.5  to  10.0  at  al  limaa. 

(s)  Tumbling  wastewater. 
Subpart  F— BPT 


Podutant  or  pollutant  property 


Maximum  tor 
anyl  day 


Maximum  lor 


mg/off-kg  (pound*  par  mil- 
lion off-pound*)  of  titani- 
um tumlilad 


Cyanide. 


anc 

Ammonia.. 
Fluoride.... 


Oil  and  graaaa.. 

TSS 

pH 


0.229 

0.095 

0.332 

0158 

1.16 

0.482 

110 

48 

47.0 

20.9 

15.8 

9.48 

32.4 

15.4 

(') 

(') 

■  Within  the  ranga  of  7.5  to  10.0  at  all  Ume*. 

(t)  Sawing  or  grinding  spent  neat 
oils— Subpart  F—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(u)  Sawing  or  grinding  of  spent 
emulsions. 

Subpart  F— BPT 


Pollutant  or  pdhiUnt  proparty 


Maximum  for 
any  1  day 


Maximum  tor 
monthly 
average 


mg/off-kg  (pourKls  per  mil- 
lion off-pounds)  of  titani- 
um sawed  or  ground  with 
anamulston 


Cyankta. 


zmc 

Ammonia.. 


0.053 

0.022 

0.077 

0.037 

0.267 

0.112 

6.60 

2.90 

Subpart  F—BPT— Continoed 


PofhAant  or  polutant  property 


Fluoride 
Oil  and 
TSS..... 
pH 


Mvdniura  lof 
anyldw 


104 
3.66 
741 

(•) 


443 

2J0 

347 


of  7.5  to  10.0  al  I 

(v)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  F—BPT 


Polutant  or  polutant  properly 


Maximum  tor 
anylday 


Marimuatar 


mg/off-kg  (poind*  par  a*- 

ion  ofl-pound*)  of  mani- 
um  sawed  or  ground  «M« 
mntan  ooolng  i 


Ryaniite         

146 
240 
646 
•36 
263 
962 
195 
(') 

0471 

Itwl 

04S2 

Znc _           .     _ 

241 

Ammonia                  

Fkinriite 

279 

126 

'^t^Omtt 

S71 

TSS 

•24 

pH 

(■) 

I  a«  7.5  to  104  at 
(w)  Dye  penetrant  testing  wastewater. 
Subpart  F—BPT 


PoHutsnl  Of  polulwit  property 


MMdnuni  lor 
«iy1dw 


mQ/off-4(0  (poundi  par  mS- 
ion  off-poundi^  ^  Mm^ 
um  tMlod  vMn  dyo  ptn^ 


ftnl  HMtttodB 

OywiUa _...             

0425 
a471 
144 
146 

•6.7 

22.4 

454 

(')  - 

0136 

Itail 

0.224 

Tlnr 

caas 

asL7 

Fkjorua 

01  and  graaaa 

TSS      

pH 

2*4 

134 
214 

(*) 

>  WilNn  the  rwige  of  7.5  to  10.0  at  al  Imaa. 

(x)  Miscellaneous  wastewater 
sources. 

Subpart  F—BPT 


Polutant  or  polk^anl  property 


Maidmum  tar 
any  1  day 


Maamun  tor 


mg/off-kg  (pounit  per 
Ion  off-pounds)  of 
um  formed 


>  Within  the  range  of  7  5  to  10.0  at  al  bmas 

(y)  Degreasing  spent  solvents — 
Subpart  F—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 


JMI 
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9471J2    EfflMfltl 
ttM  dtgrM  of  •fllMnt  radudion  attakiabto 
l»y  Wn  ■pplcaUoii  o«  9tm  b— t  mvwMbit 
fchnology  leoMlceBy  atNttaUlm  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT): 

(a)  Rolling  spent  neat  oils— Subpart 
F—BA  T.  There  shall  be  no  dischaige  of 
process  wastewater  pollutants. 

(b)  Rolling  contact  oooling  water. 

SuoPART  F— BAT 


l^lMHnl  or  peOulvH  pnparty 


Maxnumtor 
•nyldnf 


iMDORitfif  lor 


mO/oRHig  (poundi  par  ■■- 
Ion  on-(xiund4  of  Ihn^ 


on(*<g«MMr 

CyaaM. 

0.142 
0i20S 
0.713 
57.0 

29.1 

O-OSS 

I..M 

ane 

0.298 

Fknkte 

12J0 

(c)  Drawing  spent  neat  oils — Subpart 
F—BA  T.  There  shall  be  no  dischaige  of 
process  wastewater  pollutants. 

(d)  Extrusion  spent  neat  oils — Subpart 
F—BA  T.  There  shall  be  no  dischaige  of 
process  wastewater  pollutants. 

(ej  Extrusion  spent  lubricants. 

Subpart  F— BAT 


MBBBVIUni  IBT 


MUM  or  poftilai*  proparty  nJjTjJ 


moiMy 


■on  oH^wn*)  €t 
UB)tt(>udad 


(f)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  F— BAT 


Paft^am  or  polulMt  preparty 


MaRiiiiuni  lor 
■"»  1  day 


Maximum  tor 
morifNy 
■varaga 


nO/oM-feg  (pounda  par  mM- 

tan  a«-paunda(  at  tim*- 


00S2 

0.«2t 

omn 

ooss 

9jao 

e.too 

23.7 

10.6 

MS 

4.70 

(gl  Forging  spent  lubricants— Subpart 
F—BA  T.  There  shall  be  no  dischaTge  of 
process  wastewater  pollutants. 


(h)  Forging  contact  cooling  water. 
Subpart  F— BAT 


Subpart  F— BAT 


PoMam  or  poMhM  proparty 


Majdmun  for 
any  1  day 


Polu^nl  or  poMulart  proparty 


any  1  day 


milc^-*Q  (pourvtt  par  mjl- 
Kon  off-pounds)  o(  torgad 


mg/on-k0  (pounda  par  ml- 
lon  ofl-pounda)  o)  Man*- 
um  aurtaca  Iraalad 


Cyartda. 

Laad. 

Tmc 


Fluorida. 


0.847 

0.351 

1.23 

a  584 

4.27 

1.78 

280 

120 

174 

77.1 

(i)  Foiging  equipment  cleaning 
wastewater. 

Subpart  F— BAT 


(o)  Wet  air  pollutant  control  scrubber 
blowdown. 

Subpart  F— BAT 


PoStrtvt  or  poOiMam  proparly 


PokHaol  or  polulanl  praparty 


any  1  day 


Iter 
any  1  day 


Madmumtor 


mg/oM-kg  (pounds  par  ml- 
Ion  off-pounds)  o«  titant- 
um  torged  cya^da 


mg/off-4cQ  ^luundk  par  tfM. 
ion  off-pounds)  o*  titani- 
um surfaca  treated  or 
forged 


Cyankte 

0.012 

0.017 

O0S8 

633 

2.38 

4006 

isart 

0.008 
0.025 
2J6 
108 

2kK     _. 

turnKKlm 

FknHa 

(j)  Forging  press  hydraulic  fluid 
leakage. 

Subpart  F— BAT 


(p)  Alkaline  cleaning  spent  baths. 
Subpart  F— BAT 


PoUutant  or  podutanl  property   |  "f!*'IfTj?' 
any  i  oay 


Poiucar*  or  potuianl  praparty 


Maximum  (or 
montti*y 
averasa 


avaraga 


ng/oM-iig  (powvla  par  m*- 
■on  off.pounds)  o«  Kanf- 


atg/olUg  tpoon*  par  <rt- 
Hon  oH-pourxis)  o( 
um  forged 


CyanMe. 


_        2«: 


CyaiMs- 

Lsad 

Zinc 


0.293 

0.121 

0.424 

0.202 

1.48 

0616 

36 

S8L2 

60.1 

2&7 

AnmoniB. 


Fhioftda. 


0.070 

0029 

0.101 

0.048 

0.351 

0.147 

32 

14.1 

14.3 

8.34 

(k)  Tube  reducing  spent  lubricants — 
Subpart  F— BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(1)  Heat  treatment  contact  cooling 
water— Subpart  F—BAT.  There  ahaO  be 
no  discharge  allowance  for  process 
wastewater  pollutants. 

(m)  Surface  treatment  spent  baths. 

Subpartt  F— BAT 


(q)  Akaline  cleaning  rinse. 
Subpart  F— BAT 


PoOula*  or  pulkJtani  property 


Maximum  tor 
anyl  day 


mg/off-kg  (pounds  par  wt- 
ion  off-pounds)  of  Hal*- 


f^^«ulan«  or  pollutant  properly 


lior 
anyl  day 


Maximum  tor 
mcntWy 




um 

alialine 

cleaned 

Oyanlde 

Lead. .   .. 

ZkK 

0.080 
0.116 
0.403 

36.8 

16.4 

0.033 

aoss 

0.188 
18.2 
7.18 

RuaMa 



ng/oMv  (poundB  par  mi- 
lion  off-pounds)  of  titani- 
um surlaoa  trsatad 


(r)  Molten  salt  rinse. 

Subpart  F— BAT 


Cywtda 

1.^ 

0081 
0.088 
0304 
21.0 

1^4 

0025 

0042 

0127 

9.40 

&4S 

Zne    . 

Fliinaai 

- 

Pofiutani  or  poHutanl  property 


ilor 
any  I  day 


IMaxImuator 

montniy 


mg/off-lig  (pour>da  per  a*- 
Hon  oM-pounda)  of  Mani- 


(n)  Surface  treatment  rinse. 


Cyanide.. 


......r 


0.277 


0115 
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SuBP/«T  F— BAT— Continued 


Maximum  tor 
■nylday 

Maximum  tor 
monthly 
average 

>'»'< 

0.401 
1.40 
126 
56.8 

0.191 
0.583 
56^ 

Zinc 

Fluoride 

25  2 

(s)  Tumbling  wastewater. 
Subpart  F— BAT 


PoMutant  or  pollutanl  property 


Maximuin  tor 
any  1  day 


I  Maximum  tor 
monthly 
average 


mg/otl-kg  (pounds  por  mil- 
lion ott-pojnds)  ol  titani- 
um tumbled 


(t)  Sawing  or  grinding  spent  neat 
oils— Subpart  F—BAT.  There  shall  be 
no  dischai^ge  of  process  wastewater 
pollutants. 

(u)  Sawing  or  grinding  spent 
emulsions. 


Subpart  F— BAT 

PotMM  ar  iKXIutant  proparly 

Maximum  lor 
anylday 

MftxifTHint  for 
monthly 
average 

mg/off-kg  (pounds  per  mil- 
lion oH-pounda)  ol  titani- 
um sawed  or  ground  *ith 
emulsions 

Cyanide... _ 

Lead 

Zinc 

0.053 
0.077 
0.267 
6.60 
10.9 

0.022 

0.037 

0.112 

2.90 

4.63 

(v)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  F— BAT 


Pollutant  or  poHutanI  proper^ 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 


mg/o(4-kg  (pounds  per  mil- 
lion oH-poonds)  to  liUni- 
um  sawed  or  ground  with 
contact  cooling  water 


Cyarade ., 
Lead.. 

Zmc 

Ammonia.. 
Ruoitda.... 


0.138 

6.657 

0.200 

0095 

0.695 

0.291 

63.5 

279 

26.3 

12.6 

(wj  Dye  penetrant  testing  wastewater. 


Subpart  F— BAT 


Pollutant  or  poiulani  pnparty 


MaxKTHun  (or 


Maximum  lor 
monMy 
average 


mg/oN-l(g  (pounds  per  mil- 
lion oft-pounda)  ol  titani- 
um tested  with  dye  pen*- 


/, 

tram  methods 

Cyanide 

0325 
0.471 
1.64 
146 
66.7 

0 135 

Lead 

0224 

Zme.. _ 

Aft]!  Me     

0.683 
657 

Fluoride 

296 

(xj  Miscellaneous  wastewater 
sources. 

SuBPten  F—BAT 


ft>llulant  or  poMutam  property 


Maximum  lor 
any  1  day 


Maximum  tor 
montttty 
average 


mg/off-kg  (pounds  per  mil- 
lion off-poondsl  of  titam- 
um  formed 


Oyande 

\Jmt 

2fc«. _ 

0.«W 

0040 
AJU 

taa 

0.004 

o.oor 

OD20 

iM*"t0r^ _ 

1.90 

FtaHkle .'„„        

0.656 

(y)  Degreasing  spent  solvents — 
Subpart  F—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  47 1 .63    N«w  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
The  discharge  of  wastewater  pollutants 
from  titanium  process  wastewater  shall 
not  exceed  the  values  set  forth  below: 

(a)  Rolling  spent  neat  oils — Subpart 
F—NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  contact  cooling  water. 

Subpart  F— fiSPS 


Polkjiam  or  poHutaiM  properly 


klaximum  lor 
any  l  <l«y 


Maximum  for 
morally 
average 


mg/off-ltg  (pounds  per  mo- 
tion off-pounds)  of  IHanl- 
um   rollad   with    contact 


>  Within  the  range  of  7.5  to  10.0  at  all  times. 

(c)  Drawing  spent  neat  oils — Subpart 
F—NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Extrusion  spent  neat  oils — Subpart 
F—NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 


(e)  Extrusion  spent  emulsions. 
Subpart  F—NSPS 


PoNutamor  pollutanl  property 


Maxinwn  tor 
•nyiday 


mg/oM-lig  (pounds  per  ne- 
lion  c4f-poundB|  of  fSarft- 


Cyanida. 

Lead 

Zinc 

Ammonn 

Fluoride.. 

Oilai 

TSS. 

pM.. 


oeei 

6.008 

0.030 

0.015 

aios 

Oj074 

958 

4.22 

4.28 

1J 

1.44 

0M3 

2J6 

1.40 

(') 

(1 

'  WNNn  the  rang*  of  73  to  10A  at  « 

(f)  Extrusion  press  hydraulic  fluid 
leakage 

Subpart  F—NSPS 


PolMam  or  pomant  proparHf 


tHawtmm  tar 
•nyldw 


mg/c4l-lig  (pounds  par  i 
Ion  oll-pounda)  01  61 
lan  aoiftudad 


Cyanide 

lead 

0.052 
0.075 
HXK 

XU 

106 
3J6 
7J0 

(■) 

0.022 
0036 

7inr 

eioo 

ML5 

AfO 

Oil  and  uiiiuae 

2.14 

tjw 

3j(7 

pH._.. 

(•> 

>  VMMin  «« range  of  7  J  to  K>.0  at  al  I 


(g)  Forging  spent  lubricants — Subpart 
F — NSPS.  There  shall  be  no  dischaige  of 
process  wastewater  pollutants. 

(h)  Forging  contact  cooling  water. 

Subpart  F—NSPS 


PoiulaMor  pollutanl  property 


anyld^f 


MMBMUni  W3K 


mg/off-kg  (pounds  par  nril- 
ion  off-poundB)  of  lOfBKS 


rywvle              

O028 

oiMae 

Ot4S 

ta.a 

SJi 

2X10 
4.W 

mnz 

'-rf 

OSSD 

7*i«r 

OJ061 

i^PWinia           

SS6 

rTMoiWf 

2S4 

0#  ■>d  grease 

1.20 

TSS - 

1J6 

pH    ,- 

<■♦ 

>  Within  the  range  of  7.5  to  10.0  at  at  limaa. 

(i)  Forging  equipment  cleaning 
wastewater. 

Subpart  F— NSPS 


PoMutant  or  pollutant  properly 


Maximum  lor 
any  1  day 


mg/oft-kc  (pounds  par  ntf- 
ion  off-pounds)  of 


Oinnida.. 

Lead 

Zinc 


6.601 

eoes 

OfMtt 

oooes 

0.006 

0.003 

34312 
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Subpart  F—NSPS— Continued 


PoNutml  or  poMuMrt 

prap«iy 

UMmumkir 
•nyidiy 

Mananum  tor 
monthly 
tvsfvos 

/i»»»i. 

0.533 
0.238 

aooo 

ai64 

0235 

0  106 

'^  rMf  u'liii 

0.048 

TSS 

0078 

pH....—      

(') 

>  WNNn  tw  rwg*  ol  7.5  to  10.0  «  m  Uma*. 

(j)  Forging  press  hydraulic  fluid 
leakage. 

Subpart  F— NSPS 


PoMant  or  poMant  proparly 


iMjdmuni  tar 
•ny  iday 


Maidmum  tor 


mg/on-kg  (pounds  per  mi- 
■ton  oft-pounds)  c*  ttant- 
um  torgad 


Oftnitn 

0.293 
0.424 
1.48 
135 

8ai 

41.4 
(') 

0  121 

Imt 

0.202 

Tine                   

0616 

59.2 

nmrirtB 

26.7 

OtandgrMN 

TSS 

12.1 
197 

pH 

(•) 

a(  7.5  to  10.0  M  I 

(k)  Tube  reducing  spent  lubricants — 
Subpart  F—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(I)  Heat  treatment  contact  cooling 
water— Subpart  F—NSPS.  There  shall 
be  no  discharge  allowance  for  the 
discharge  of  process  wastewater 
pollutants. 

(m)  Surface  treatment  spent  baths. 

Subpart  F— NSPS 


PoiiMant  or  poiutant  property 


Mttdmum  for 
anyld^f 


Maximum  tor 


mg/o(Mig  (pound*  par  mi- 
Ian  oHswunds)  cH  mm*- 
urn  wrface  traatad 


CyaiwlB 


■  WMNn  Iha  ranga  o<  7.5  to  10.0  at  m 

(n)  Surface  treatment  rinse. 
Subpart  F— NSPS 


PoArtwi  or  poiulwt  propwty 


MnoRwin  tar 
•nylday 


Maidmum  tor 


mg/oM-tig  (pouvt*  par  mN- 
ion  o*f.pounda)  ol  IKani- 
um  lurlaoa  traalad 


Cyanida - 

0J47 
1.23 
3.10 
389 

0351 

Ittad 

0584 

anc 

1J0 

Ammonia . 

__. 

171 

Subpart  F—NSPS— Continued 


PolulanI  or  pomanf  proparty 


RuorWa 

Oiwd 

TSS 

pH 


MBMifiuni  lor 
anyl  day 


174 
98.4 

120 
(') 


Maximum  tor 
montMy 
avaraga 


77.1 
36.1 
97.0 
(') 


■  WNNn  Iha  langa  ol  7.5  to  10.0  «l  al  Iknaa. 

(o)  Wet  air  pollution  control  scrubber 
blowdown. 


Subpart  F—NSPS 


Poiulant  or  poNutam  proparty 


Majcmum  for 
any  1  day 


Maximum  tor 
monthly 
average 


mg/oH-kg  (pound*  par  mS- 
lon  odsxiund*)  ol  titani- 
um wrfaca  toaalad  or 
torgad 


Cywida. 

0.082 
0090 
0313 

26.5 

12.8 
4.28 
8.78 

(') 

0028 

iMHi 

0043 

'W- 

0  131 

12.6 

Ruorlde...    ....       _           

5.66 

n>  irtil  ji'iaai 

2.57 

TJM 

4  16 

pH                              

(!) 

■  MtNn  the  langa  o(  7.5  to  10.0  al  al  Umaa. 

(p)  Alkaline  cleaning  spent  baths. 


Subpart  F—NSPS 


PolulanI  or  polkilant  property 


Maximum  tor 
anyl  day 


Maximum  tor 


mg/oH-kg  (pound*  per  ml- 
lon  oR-pound*)  ol  Itani- 
um i 


ryM^te 

ao7o 

0.101 
0.361 
340 

14.3 
4M 
9M 

(■) 

0030 

laart 

0046 

Tinr 

0147 

nnrirtB 

150 
6l34 

'^  —^a-Tiiii 

2M 

TSS 

466 

P" 

(') 

■  WMNn  the  langa  a(  7.5  to  10.0  at  0t 

(q)  Alkaline  cleaning  rinse. 
Subpart  F—NSPS 


PolulaiM  or  polulartf  piopeity 


Maximum  tor 
anyl  day 


. .  - 

MBonium  or 


mg/oK-kg  (pound*  per  ml- 
lon  off-pound*)  ol 
umi 


(r)  Molten  salt  rinse. 


Subpart  F—NSPS 


PoMutant  or  polutant  property 


■Maximum  tor 
anylday 


Maidmum  tc 
monthly 
average 


mg/on-kg  (pound*  per  ml- 
lon  off-pounds)  ol  dlani- 
um   traetad   wMh   moltan 


•an 

Cyankle 

Lewi 

7W;                   

0^77 

a40i 

1.40 
126 
56.8 

19.1 
30.2 
(') 

0.115 
0.101 
0583 

56.0 

Ruorida ._ 

(Mindgraaaa 

,.-_ 

25.2 

11.S 

TSS 

ia6 

pH ....._ 

(') 

>  WWin  the  ranga  o<  7.5  to  10.0  at  al  knee. 

(s)  Tumbling  wastewater. 
Subpart  F—NSPS 


PolulanI  or  polutant  properly 


Mttomim  tor 
any  1  day 


Mvcknuftt  tor 


mQ/oft-lig  (pounds  p«r  mi- 
Ion  off-pound^  of 
um  lumbtod 


Cyanida.. 


Znc.. 


Fkiortda 

Olandyaaaa- 

TSS 

pH 


0.023 

0.010 

a033 

0.016 

0.116 

0.048 

10.6 

4.63 

4.70 

2.09 

1.56 

0.048 

3.24 

1.94 

(') 

(•) 

Ol  7.5  to  10.0  al  I 

(t)  Sawing  or  grinding  spent  neat 
oils— Subpart  F—NSPS.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(u)  Sawing  or  grinding  spent 
emulsions. 

Subpart  F—NSPS 


PolulanI  or  polutant  property 


Meximumtor 
any  1  day 


Mndnwnt  tor 
fnonttily 


mg/olMtg  (pourwii  pm  mt- 
Ion  ofHxjundt)  of  Wan^ 
um  tMMd  or  ground  wilh 


■  WHhIn  aia  ranga  of  7.6  to  10.0  at  H  Imaa. 

(v)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  F—NSPS 


Polutant  or  polulani  properly 


Meximumtor 
•ny  1  day 


tl,     I  ml      III    if— 

Maxanum  vor 
monthly 
average 


mg/olHig  (pound*  pa 
Ion  off.pound*)  ol 
um  taiwed  or  ground  witi 


0.136 
0.200 


0.067 
a005 
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Subpart  F—NSPS— Continued 


MMM  or  pollulM  prapwty 

M— muwtor 
any  1  day 

Maximum  tor 
monttity 
average 

Znc _..  .. 

0695 
63.5 
28.3 

9.52 
««.5 
<'» 

0291 

AnwnowH _...„ 

Fhjond* „.._ _ 

Ott  and  gma* 

W$ .__    

#M.  - 

27.9 
12.6 
5.71 
0.28 
<1 

<  WitNn  ma  range  ol  7  5  to  100  al  aM  tanas 
(w)  Dye  penetrant  testing  wastewater. 
Subpart  F— NSPS 


Pollutant  or  poDutant  property 


Mairtnium  for 
any  1  day 


Maxnvium  tor 
monthty 


mg/oB*g  (poond*  per  m»- 
iKxi  off-pound«|  al  titani- 
um tested  usmg  dye  pen- 
■aiM  fnetnods 


Cyanide..   „.                     _, 

0.325 

0135 

Lead _ 

0.471 

0224 

Zmc           

1.64 

0683 

Am(Tx>nia 

149 

657 

Fiuonda 

66.7 

29.6 

nn  and  fwHa 

22.4 

13.5 

TSS 

4S» 

21.9 

pH  ......          ._.... 

(') 

(') 

'  MW*i  •<•  range  al  7S  k>  10  0  al  rt  «ma* 

(x)  Miscellaneous  wastewater 
sources. 

SUBI»ART  F—NSPS 


PoMutant  or  pdlutam  property 


Maxifnum  for 
any  1  day 


Maumum  lor 
monttily 
average 


mg/off-fig  (peur«d«  «ier  mil- 
lion oft-pounds)  of  titani- 
um lomed 


Cyanide _ 

Imait        

0.010 
0.014 
0.048 
4.32 
1.93 
0.648 
1.33 
(•) 

0.004 
0  007 

Zmc...              

0  020 

1  90 

niinnrin 

0  856 

CM  and  greaaa           .     

TSS _.     „ J 

pH - _ 

0389 

a«3 

'  MWfwi  ttie  range  aH  7.5  to  lO.O  at  all  times. 

(y)  Degreasing  spent  solvents — 
Subpart  F—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutant. 

S  471^4    Pretrsatment  standards  for 
•xlsling  sourcas  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  by  Ai^ust  23, 1988 
achieve  the  following  pretreatment 
standards  lor  existing  sources  (PSES) 
The  mass  of  wastewater  pollutants  in 
titanium  forming  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following  values: 

(a)  Rolling  spent  neat  oils — Subpart 
F—PSES.  iWre  shaU  be  no  discharge  of 
process  •wastewater  polhitanfts. 


(b)  Rolling  contact  cooling  water. 
Subpart  F— PSES 


PoHulant  or  poDutanl  property 


Maximum  lor 
any  1  day 


Maximum  tor 


(i)  Forging  equipment  cleaning 
wastewater. 

Subpart  F— PSES 


mg/otf-kg  (pound*  per  mil. 
lion  oft-pounds)  ct 
urn    rolled    witfi 
cooling  water 


mg-'ofl-kg  (pouid*  par  mil- 
lion ofl-pound>)  of  ttam- 
um  lorgad 


Cyanide 

Lead 

Zinc 

Ammonia 
Fluoride. 


(c)  Drawing  spent  neat  oih — Subpart 
F^PSES.  There  shall  be  no  discharge  of 
process  vrastewater  pollutants. 

(d)  Extrusion  spent  neat  oils — Subpart 
F—PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(e)  Extrusion  spent  emulsions. 

Subpart  F—PSES 


PoMutamor  palkitam  property 


lytaximum  lor 
any  1  day 


Maximum  for 
montfily 
average 


mg/off-kg  (pounds  par  tm- 
kon  off-|>ound*)  ol 
um  extruded 


Cyanide 

Lead 

Zmc 

Ammonia 

Ruorida 


(f)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  F—PSES 


PolkJtant  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pourxfs  per  mH- 
kon  olf-pounds)  ol  titani- 
um extruded 


Cyanide.. 

Lead- 

Zinc 

Ammonia 
Fkjorkje.. 


0.052 

0.75 

0.260 

23.7 

10.6 


0.022 
0.036 
0.10S 
10.5 
4.70 


(g)  Forging  spent  lubricants — Subpart 
F—PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

[h)  Forging  contact  cooling  water. 

Subpart  F-^>SES 


PoDutani  or  polhjta.it  property 


MaxirTKjm  tor 
any  1  day 


Maximurr  lor 
montfily 
average 


Cyankle.. 

Lead 

Zinc 

Ammonia 
Fkjorioe.. 


mg'ofl-kg  (pounds  par  ml- 

hon  off-pounds)  ol 

forged 

titanium      cooled 

wiBi 

urater 

0.029 

0.012 

0.042 

0020 

0  446 

0O61 

13.3 

%S6 

595 

264 

(j)  Forging  press  hydraulic  fluid 
leakage. 

Subpart  F— PSES 


BoiiMMi  or  pofcrtvn  propwty 


■  tor  i 
■ny  1  d»y 


mg/on-kg  (pounds  par  i«i- 
ion  off-pomdi)  of 
um  foiysd 


ryviide 

a4M 

tas 
aai 

0121 

'-Tf 

•joe 

7m- 

OjSW 

S8i2 

Fhi^nrta 

SL7 

(k)  Tube  reducing  spent  lubricants — 
Subpart  F—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(1)  Heat  treatment  contact  cooling 
water— Subpart  F—PSES.  There  shall  be 
no  discharge  allowance  for  the 
discharge  of  process  wastewater 
pollutants. 

(m)  Surface  treatment  spent  baths. 

Subpart  F— PSES 


PoButant  or  poikJtani  property     "^'J'^J^ 


fng/off^cg  ^pomds  pv 
ion  oA-pounds)  of 


Oyarade. 

bead- — 
zmc 


Fkioride. 


0.081 

0025 

0.088 

Qi>«2 

0-30* 

air7 

27.7 

S40 

1i4 

5.49 

(n)  Surface  treatment  rinse. 
Subpart  F— PSES 


PoUuMnt  or  poMutaMproparV 


MsxiniuRi  lor 
anyl  day 


mg/off-kg  (pounds  par  mi- 
um  aurlaoe  raalad 


Cyanide 

Leed _ 



0.847 
1.23 
4.27 
389 

174 

0.351 
0564 

Zioc      . 

1.78 

Ammonia 

FkXKide 

171 
77.1 
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(o)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  F—PSES 


Subpart  F— PSES 


Pollutant  or  pollutant  pfoparty 


Iteonwn  lor 
anyl  day 


Maxjnuni  for 
monthly 
avaraga 


PolulM*  or  polmant  propany 


Majrifnum  for 
•nylday 


Manrnum  tor 


mg/on-kg  (pounds  par 
ion  off-pound*)  of 
um  tumblad 


mg/otl-kg  (pounda  par  mil- 
Ion  aff.pounds)  of  Wan- 
urn    aurfaoa    traatad    or 


Cyanida. 


La«j.. 
Zinc... 


torgad 

«Vr-nft 

a062 
0.090 
0.313 

28.5 

1^8 

0.0Z6 
0.043 
0.131 

I..H 

The 

AmniMiia 

nnfcte  

^65 

FwortdS-, 


0.010 

0.018 

0.048 

4.83 

2.09 


(p)  Alkaline  cleaning  spent  baths. 
Subpart  F— PSES 


Polulani  or  poMmI  prepany 


MBwnunt  flof 
anyldqr 


Mndnwint  tof 


(t)  Sawing  or  grinding  spent  neat 
oils— Subpart  F— PSES.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(u)  Sawing  or  grinding  spent 
emulsions. 

Subpart  F— PSES 


mg/off-^  (pounds  par  ml- 
■on  off-pounds)  of  Start- 
in)  alialna  daanad 


Pdutanl  or  poHulant  proparly 


Maximum  for 
any  1  day 


Maximum  for 


'Vltftft 

0.070 
0.101 
0.361 

32i> 

143 

0.020 
a048 
0.147 
141 
&34 

1.^ 

Tine 

FkMhto 

mg/off-ftg  (pounds  par  mil- 
ion  off-pounds)  of  Stani- 
um  sawad  or  grourvl  with 


(q)  Alkaline  cleaning  rinse. 
Subpart  F— PSES 


PaMani  or  poMant  propar^ 


iMDcvnuni  tor 
■nylcJay 


MOTnuni  VOr 


(v)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  F— PSES 


mg/ofMig  (pounds  par  mi- 
ion  off-pounds)  of  ttHii- 


PoMant  or  pollutant  proparly 


CyM^te 

0.060 
0.118 
0.403 

368 

16.4 

0.033 
0.055 
0.180 
16.2 
7.29 

iMri 

Tine 

FkMMB 

Maximum  for 
any  1  day 


Maximum  tor 
monthly 
avarage 


mg/off-l(g  (pounds  par  m«- 
ion  off-pounda)  of  titani- 
um aavied  or  ground  with 
contact  cooing  walar 


(r)  Molten  salt  rinse. 

Subpart  F— PSES 


CyM*te 

0.138 
0.200 
0.805 

83.5 

28J 

0.057 
0.005 
0.291 

Laad _ 

zinc 

Fkjorfda ..         

1^8 

Polulanl  or  polMant  pmparty 


Mnonun  taf 
•nriday 


Maismum  for 


mg/off-kg  (pounds  par  rrt- 
ion  off-pounds)  of  mm*- 


(w)  Dye  pentrant  testing  wastewater. 
Subpart  F— PSES 


Polttfant  or  poNutant  proparly 


Maximun  tor 
•nylday 


Majiirwum  lor 
mufiOily 
avaraga 


mg/off-kg  (pounds  par  ml- 
lon  off-pounda)  of  titMii- 
um    taatad    using    dya 


(s)  Tumbling  wastewater. 


Cysradv.. 

taart — 


Zkic.. 


FluOndS. 


0.135 
0.224 
0.838 

85.7 

20.8 


(x)  Miscellaneous  wastewater 
sources. 


Subpart  F— PSES 


Polutant  or  pokitant  proparty 


Maximum  lor 
anyl  day 


Maximum  lor 


mg/off-kg  (pounds  par  mil- 
ion  off-pounda)  of 
um  formad 


0.010 

0.014 

0.048 

432 

1.93 

0.004 

Le«J 

Zinc _.    

0.007 

o^ao 

1  90 

0856 

(y)  Degreasing  spent  solvents — 
Subpart  F—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

S  471.65    Prtfatment  standards  for  n«w 
•ourcM  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS).  The 
mass  of  wastewater  pollutants  in  the 
titanium  forming  process  wastewater 
shall  not  exceed  the  values  set  forth 
below: 

(a)  Rolling  spent  neat  oils — Subpart 
F—PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  contact  cooling  water. 

Subpart  F— PSNS 


Polutant  or  poNutant  proparty 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
avaraga 


mg/off-kg  (pounds  par  mi- 
ion  off-pounds)  of  Wani- 
um  rolled  with  contact 
cooling  watar 


Cyartda 

Laad 

zmc   _ 



0.142 
0.205 
0.713 

65.1 

29.1 

0.069 
0.096 
0298 

28.6 
12.9 



(c)  Drawing  spent  neat  oils — Subpart 
F—PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(d)  Extrusion  spent  neat  oils — Subpart 
F—PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(e)  Extrusion  spent  emulsions. 

Subpart  F—PSNS 


PoHutanl  or  poMant  proparly 


Maximum  tor 
any  Iday 


Maximum  tar 


mg/off-kg  (pounds  par  mi- 
Ion  a«f-pounda)  of 
um  axfrudad 


JMI 


Federal  Register  /  Vol.  50,  No.  164  /  Friday.  August  23,  1985  /  Rules  and  Regulations  34315 


(f)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  F— PSNS 


Pollutant  or  pollutant  properly 


Maximum  for 
any  1  day 


Maximum  lor 
monthly 
avarag* 


mg/otf-kg  (poundi  par  mil- 
lion oN-pound*)  of  titani- 
um extruded 


(g)  Forging  spent  lubricants — Subpart 
F—PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(h)  Forging  contact  cooling  water. 

Subpart  F— PSNS 


Pollutant  or  poNutanl  property 


Maximum  for 
any  1  day 


Maximum  for 
montlily 
average 


Cyanide. 


Zinc - 

Ammor<ia.. 
fluoride.... 


mg/off-kg  (pounds  per  mil- 
lion off-pourxls)  of  forged 
titanium  cooled  witti 
water 


0.012 

0020 

0.061 

5.86 

2.64 


(i)  Forging  equipment  cleaning 
wastewater. 


Subpart  F— PSNS 


Pollutant  or  pollutant  property 


litaximum  for 
any  1  day 


Maximum  for 
montfily 
average 


mg/oft-kg  (pounds  per  mil- 
lion off-pounds)  of  titani- 
um forged 


Cyanide 

0.012 

0.017 

0.059 

5.33 

2.38 

0005 

Lead - 

0006 

anc 

AfTwnonis „ 

Fluoride .._ 

"■ 

0.025 

2.35 

1.06 

(j)  Forging  press  hydraulic  fluid 
leakage. 

Subpart  F— PSNS 


Polkitant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monttily 
average 


mg/off-kg  (pounds  per  mil- 
lion off-fxxjrxls)  of  titani- 
um forged 


Cyanide 


(k)  Tube  reducing  spent  lubricants- 
Subpart  F—PSNS.  There  shall  be  no 
dischai^e  of  process  wastewater 
pollutants. 


(1)  Heat  treatment  contact  cooling 
watei^-Subpart  F—PSNS.  There  shall 
be  no  discharge  allowance  for  the 
discharge  of  process  wastewater 
pollutants. 

(m)  Surface  treatment  spent  baths. 

Subpart  F—PSNS 


PoNutant  or  pollutant  property 


Maidmumfor 
anyl  day 


Maximum  lor 
montfily 
average 


mg/off-kg  (pourxls  par  ml- 
kon  off-pounds)  of 
urn  surface  treated 


CyankJe 

Lead 

Zinc 

0.061 
0.088 
0304 

27.7 

1^4 

0.025 
0.042 
0127 

9.40 

5.49 

(n)  Surface  treatment  rinse. 
Subpart  F—PSNS 


PoHutant  or  polkitant  property 


Maximum  for 
any  1  day 


Maximum  for 
montfily 
average 


mg/off-kg  (pourtds  per  mil- 
lion off-pounds)  of  titani- 
um surface  treated 


Cyanide 

0.847 
1.23 
4i7 
368 

174 

0.351 

Lead 

Zinc 

0.584 
1.78 
171 

Fhiofida 

77.1 

(o)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  F—PSNS 


PotkJtant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monltity 
average 


mg/off-kg  (pour<ds  per  mil- 
lion off-pounds)  of  titans 
um  surface  treated 


CyanWe 

Lead „ 

Zinc _    

0.062 
0.090 
0.313 
28.5 

0.026 
0.043 
0.131 

Ruortde 

12.6 
5.65 

(p)  Alkaline  cleaning  spent  baths. 
Subpart  F—PSNS 


Polkitant  or  polkitant  property 


Maximum  for 
any  1  day 


Maximum  for 
montfily 

average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  titani- 
um alkaline  clearted 


Cyanide.. 


ZirK 

Ammonia.. 
FkMTide .... 


0.070 

0.029 

0.101 

0.048 

0.351 

0147 

32.0 

T4.1 

14J 

6.34 

(q)  Alkaline  cleaning  rinse. 


Subpart  F-PSNS 


PoMulanl  or  pqffutanl  property 


Maximum  lor 
anylday 


Mudnvn  lof 


m|^ofl-kg  (pounds  per 
Ion  off-powidii)  o' 


(^yaniftt 

O060 

one 

0.403 

3ej 

104 

Oi>33 

iMrt 

OJOBS 

Zinc      

Fhiohda 

0166 
t02 

7J» 

(r)  Molten  salt  rinse. 

Subpart  F—PSNS 


Polulinl  or  poHulml  prapvty 


MBflfiun  lor 


mg/off-kg  (pouidi  par  nM- 
feon  off-poundi^  of  ttwi^ 


0277 
O401 
1.40 
126 
S6J 

0115 

IfWl 

0.191 

TW" 

0SB3 

Anwwoni> 

S6.0 
25? 

(s)  Tumbling  wastewater. 
Subpart  F— PSNS 


PoNulsnl  Of  poiulant  propvty 


MBdfflum  tor 
•nylday 


mg/ofl-hg  (powids  par  ■•- 
ion  on^amm  el  ■>*- 
umknUed 


Cywiida 

0.023 
0X>33 
0.116 

loe 

4.70 

O010 

lead 

Oj016 

Zior 

0046 

4jn 

Fluoride 

2jn 

(t)  Sawing  or  grinding  spent  neat 
oils— Subpart  F—PSNS.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(u)  Sawing  or  grinding  spent 
emulsions. 

Subpart  F— PSNS 


PoNutant  or  polutant  properly 


Maximum  lor 
anylday 


Msanwiilor 


mg/oll^cg  (pounds  par 
ion  olf-paunda)  of 
um  swved  or  ground  mMi 


(v)  Sawing  or  grinding  contact  cooling 
water. 
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Subpart  F—PSNS 


PokJlM  or  poMM  prapvty  r^SHf^ 


Majumuni  tar 
I      cnonMy 


mo/oH^kg  (poundi  par  mil- 
lion off -pounds)  of  man^ 
urn  ttnmtl  or  grourxl  unth 
conttd  cooing  wMar 


(w)  Dye  penetrant  testing  wastewater. 
SuePAPT  F— PSNS 


me/ofMig  (pound*  par  ml- 
lon  ofl-poundi)  of  Ww«- 
um  traatad  uamg  dya 
panafram  mal^ods 


Ofiw^ 

0325 
0.471 
1.64 
149 
6a7 

0.135 
022* 
0.483 

6S.7 

28.6 

laad 

Zine 

*'~r^ 

Fkairtte 

(x)  Miscellaneous  wastewater 
sources. 


SUBPAHT  F— PSNS 


Poluttnl  or  polutani  proporly 


any  1  day 


Manmum  for 
montt\ty 
averaga 


mg/cff-kg  (pounds  par  mit- 
ion  ofl-pounds)  of  lltant- 
urn  (ormBd 


CyMMa     .    .. 

1 
OJOtO 
0-014 
0.04) 
432 
1.93 

OAM 

aoo7 

0.0» 

1.90 
0.856 

Laad- _„      

Zinc      

Anunnna 

Ruorida..-   .. 

(y)  Degreasing  spent  solvents — 
Subpart  F—PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§471.66    Effluent  limitatkMM  representing 
ttw  degree  cf  effluent  reduction  attainable 
by  tt>e  application  of  the  beet  conventional 
pollutant  control  technology  (BCT) 
[Reeervedl. 

Subpart  6— UnuAim  Forming 
Subcategory 

9  471.70    Applicability,  description  of  Uie 
uranium  forming  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
Stales,  and  introductions  of  pollutants 


into  publicly  owned  treatment  works 
from  the  process  operations  of  the 
uranium  forming  subcategory. 

§  471.71    Effluent  Nmitations  repreeenting 
ttM  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>eet  practicable 
control  technology  currently  avallabia 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  die  application  of  the  best  praticable 
control  technology  currently  available 
(BPT): 

(a)  Extrusion  spent  lubricants — 
Subpart  G—BPT.  There  shall  be  no 
discharge  process  wastewater 
pollutants. 

(b)  Extrusion  tool  contact  cooling 
water. 

Subpart  G—BPT 


PoUutar*  or  pokilwil  propany 


MaMmuni  tor 
any  1  day 


Maxnwm  for 
moothfy 
avarage 


oio/ofMig  (pounds  par  laS- 
ion  off-pounds)  of  «n>it- 
umaxtruded 


Cadun 

dtfomiuni. 

Coppar 

Lead 

Nickal.... 

FluorMa 


■  ym*\  ttw  anga  of  7.5  to  10.0  at  ail  timaa. 


(c)  Heat  treatment  contact  cooling 
water. 

Subpart  G— BPT 


PoVulanl  or  polutanl  property 


Mawrumfcr  1  **«*J«"»o» 
anyiaay    |      JJJJ 


nig/off-tag  (pwmds  per  mil- 
lion off-poond«)  of  extnxl- 
ad    or    forged    uranium 


Cadiufn 

OvoHiiun. 

Coppar. 


'  wmm  tt^  rnnga  of  7.5  to  10.0  at  U  Iknaa. 


(d)  Forging  spent  lubricants — Subpart 
G—BPT.  There  shall  be  no  dischaige  of 
process  wastewater  pollutants. 

(e)  Surface  treatment  spent  baths. 

Subpart  G—BPT 


Po8u«ar«l  or  polUanl  property 


Maximum  for 
any  1  day 


IMaxImum 

for  monthly 

average 


mg/off-kg  (pounds  per  mM- 
lun  oH-  pounds)  of  urara- 
um  surface  traatad 


Cadmiian... 
Chrowaum.. 
Copper 


Lead.. 


Fkjortde 
Molybdenura .. 


Oil  and  grease.. 
TSS 


pH. 


0.010 
0.012 

aos2 

0.012 

0.0S2 

162 

6180 

QM* 

112 


-■  —  ■■  ' 

>  Witnn  t^e  range  of  7  5  to  10.0  at  al  Snat. 

(f)  Surface  treatment  rinse. 
Subpart  G—BPT 


0.004 
0.005. 
0.027 
0.006 
0.035 
0.718 
0093 
0J27 
0.531 
(') 


PoMant  or  poltutanl  property 


Maximum  tor 
■ny  1  day 


Maximum  for 
monthly 
average 


mg/ott-ltg  (pounds  per  ml- 
lion  off  pounds)  of  urai^ 
urn  surface  traatad 


Cadmium 

CIvomium 

Copper 


Nickw.. 


Fluoride 

Molyt>denum 

CM  and  greaao.. 

TSS.-. 

PH- 


0.115 
0.149 
0.641 
0.14t 
0.647 
20.1 
US 

a74 

13.8 
(') 


ao5o 

0.061 
0.041 
0.068 
0.428 
8.90 
1.16 
4.05 
6.57 
<■) 


■  Witlwi  the  range  a«  7.5  to  10.0  at  al  llmaa. 

fg)  Wet  air  pollution  control  scrubber 
blowdown. 

SU6PART  G~BPT 


Pollutant  or  poiluian;  pioperiy 


Maximum  tor 
any  1  day 


MaximuMtar 


mg/off-kg  (pounds 
Hon  off-pounds)  ol 
um  surface  treated 


per  mO- 


Cadoium... 
Chromium.. 

Coppar 

Leed 


Nickei ™. 

FItixide 

Molybdenum. 
CM  and  graasa.. 


TSS _._ 

pH 


0X)0 
0.002 
0J)07 
0.002 
0.007 
0.206 
0.023 
0.070 
0.143 
(■) 


0.0006 
0.0007 
0.004 
0696 
0005 
0092 
0012 
0042 
0.068 
(') 


■  WHhin  the  langa  of  75  to  10.0  at  all  times. 

(h)  Sawing  or  grinding  spent 
emulsions. 


JMI 
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Subpart  G— BPT 


PoHutanI  or  pollutant  propaily 


Maxknumtor 
•nyl  (toy 


Maximum  for 
monthly 
•varag* 


mg/orf.kg  (pounds  par  mil- 
lion oN-pounda)  o)  urani- 
um sawad  or  groutHJ  with 
amulaiona 


Cadmium „.. 

ChfOfniuni  ........»»........—„....„ 

CfwiMr 

0.002 
0.003 
0.011 
0.003 
0.011 
0.338 
0.038 
0.114 
0.233 
(•> 

O.oooe 

0.001 
0006 

LMd 

0001 

NicM _ 

0.007 

Fkjoridt 

0.150 
0020 

mi  mi  graaaa 

0068 

TSS 

0  111 

pH __ _      „ 

.... 

(') 

■  vmiin  tha  ranga  o(  7.5  to  10.0  at  aU  timaa. 

(i)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  G— BPT 


Pollutant  or  poUulant  proparly 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
averaga 


mg/ofl-lig  (pounds  par  mil- 
lion ofl-pounds)  o(  urani- 
um sawed  or  grojnd  with 
contact  cooling  atar 


Cadmium... 
Ctwomlum.. 
Coppar 


Fkjortda... 

Molyt>denum .. 
CM  and  graaai 

TSS „. 

pH 


0.561 

0.726 

3.14 

0.693 

3.17 

98.2 

10.9 

33.0 

67.7 

O 


0.248 

0.297 

1.65 

0.330 

2.1 

43.6 
5.65 

19.8 

32.2 

(') 


■  Within  tha  ranga  ol  7.5  to  10.0  at  all  timaa. 

(j)  Sawing  or  grinding  rinse. 
SUPART  G— BPT 


PcMtutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  tor 
monthly 
average 


mg/oft-kg  (pounds  per  mil- 
lion oft-pounda)  of  sawed 
or  ground  uranium  rinses 


Cadmlunt... 
Chromium.. 
Copper 


Roofide 

Molytxlenum 

Oil  and  grease- 

TSS 

pH 


0.002 
0.002 
0.009 
0.002 
0.009 
0i77 
0.031 
0.093 
0.191 
•) 


0.0007 
0.0009 
0.005 
0.001 
0.006 
0.123 
0.016 
0.056 
0.091 
(•) 


>  Within  the  range  of  7.5  to  10.0  at  all  times. 

(k)  Area  cleaning  rinse. 

Subpart  G— BPT 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pourxls  per  mil- 
ton  off-pounds)  of  urani- 
um formed 


Cadmium... 
Ctvomium.. 
Coppar 


0.015 

0.007 

0.019 

0008 

0.062 

0.043 

0.018 

0.009 

Subpart  G— BPT— Continued 


PoHutant  or  poHutanl  property 

Maxknumtor 
anylday 

Maximum  for 
average 

Nickel _„ 

0.063 
2.56 

0.264 
0J66 
1.76 
<•) 

0055 

Fluoride _.„     w 

Molytxlenum . 

Oil  and  grease _ 

TSS _ _ 

pH 

1.14 
0.147 
0.S1S 
0437 
(') 

>  within  the  ranga  of  7.5  to  10.0  at  M  tknaa. 

(1)  Drum  washwater. 

Subpart  G— BPT 


Polkjtant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounda  par  ml- 
ton  off-pounds)  of  urani- 
um formed 


Cadmkjm 

Cfvomium 

Coppar 

Lead 

Nickel 

Fluoride 

Molytxlenum 
Oil  end  gri 

TSS 

pH 


0.015 
0.020 
0.064 
0.019 
0.085 
2.64 
0.293 
0.886 
1.82 
(') 


0.007 
0.008 
0.045 
0.009 
0.057 
1.17 
0.152 
0.532 
0.864 
(') 


>  Within  the  range  of  7.5  to  10.0  at  i 

(m)  Laundry  washwater. 
Subpart  G— BPT 


Pollutant  or  pollutant  property 


Majdmum  for 
anylday 


Maximum  for 
monttily 
average 


mg/amptoyee— day 

Cadmkxn 

0.018 

0.006 

Chromium 

.023 

.010 

.100 

.053 

Lead 

.022 

.011 

Nickel 

.101 

.067 

Ruoride „_.! 

3.12 

1.39 

MotytxJenum 

.347 

.179 

Oil  and  grease — 

1.05 

.629 

tss.„ 

2.15 

1.02 

pH 

(■> 

(■) 

>  Within  tha  range  of  7.5  to  10.0  at  all  times. 

(n)  Degreasing  spent  solvents — 
Subpart  G—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  47 1 .72    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT): 

(a)  Extrusion  spent  lubricants — 
Subpart  G—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(b)  Extrusion  tool  contact  cooling 
water. 


Subpart  G— BAT 


PoNutant  or  poOutant  property 


Maximum  for 
ar<y  1  day 


Maxinum  tor 


mg/off-kg  ipounDt  par  m8- 
lion  off-pouTKls)  of  urani- 
um extruded 


Cadmium 

0.007 

0.013 

0.044 

0010 

0.019 

2.05 

0.173 

0.003 
0005 

Coppar 

Lead 

0021 
0006 

Nkk^ 

FknMl                            

OJ06 

Molytidenum 

CJ77 

(c)  Heat  treatment  contact  cooling 

water. 

Subpart  G— BAT 


bori  off-pomSs)  ol  tttlniA' 
•d     Of    tofysd    wiium 


Csdnwjnt.. 
Chrofnluni.. 
Copper.. 


Nicfcd-. 


Muortcto ., 


Molytxtonufn .. 


0.006 

0.003 

0.012 

OilOS 

0040 

0.019 

OJOM 

OiXM 

0.017 

0.012 

las 

oa27 

0158 

0X170 

(d)  Forging  spent  lubricants — Subpart 
G—BAT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(e)  Surface  treatment  spent  baths. 

Subpart  G—BAT 


PoNutant  or  poKutant  property 


Maximum  tor 
any  1  day 


mg/off-kg  (pounds  per  mi- 
ton  off-pounds)  of  wam- 
umaurfaoal 


CadriNurvt... 
Chromium.. 

Copper 

Lead -.. 

Nickel 

Ruoride. 
IMolytxlenum .. 


0.006 

oxxe 

0.010 

0.004 

0.036 

0.017 

0.006 

0.004 

0.015 

0.010 

1.«2 

0.716 

0.137 

0i»1 

(f)  Surface  treatment  rinse. 
Subpart  G—BAT 


Pollutant  or 

BOlkjtant  properly 

Maximum  for 
anylday 

Maximun  tor 
monMy 
average 

mg/off-kg  (pntnds  par  ml- 
kon  ofl-pounds)  of  Itani- 
um surface  treated 

0.068 
0125 
0.432 
0095 
0186 
201 
1.70 

0.027 

Chromium 

Copper 

Imrf 

OJOS\ 
0.260 
0044 

Nickel _.. 

0.125 

Ruoride 

MolytxIerHim 



8.90 
a752 

(g)  Wet  air  pollution  control  scrubber 
blowdown. 
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SUSPART  Gi— BAT 


PolulMil  or  pokjIaM  pvopefly 


Manmum  tor 
•ottdar 


MKomum  tor 


mg/ofl-kg  (poundi  car  ma- 
tort  on-pomM)  of  uran- 
um  surlaoa  kaalsd 


(h)  Sawing  or  grinding  spent 
emulsions. 

Subpart  G — BAT 


Polutvl  or  polHtMl  p>apar% 


itor 
any  1  dqr 


montttly 


mg/off-kg  (pound*  par  mt- 
Ion  on-pounda)  at  waniuni 
aawad  or  ground  witti 
amuMona 


(i)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  G— BAT 


PaMaM  or  pdutarK  properly 


MaKMUM  tor 
momhly 


mg/ofl-kg  kxwnda  par  ml- 

ion  on-pounda)  o<  urani- 
um sawad  or  ground  loith 
contact  cooing  uMlar 


(j)  Sawing  or  grinding  rinse. 
Subpart  G— BAT 


Poiular*  or  poautant  praparty 

Unman  tor 
•nylday 

Maidmum  tor 
averaga 

mg/olf-kg  (po 
loo  oft-pou 
or  grovid 

unda  par  ma- 
vis) o<  ta«Md 
uranium  rinaa 

Caitaifen 

RtBBlllkali        

OOOI 
0.002 
0008 
0.0O2 
0.003 
0.277 
0J»4 

0.0004 
0.0007 
OOOS 

o.oooe 

O002 
0123 
0.011 

Laad_ 

Mckel    

Fkionda 

Mai)ilidarM«n 

(k)  Area  cleaning  rinse. 


Subpart  G— BAT 


Subpart  G— NSPS 


PoluHitt  or  poikJtont  propaMy 


Mtidniufn  for 


MAximunt  fof 


T 


PoflMlva  ar  poMilant  prcpany 


Mannunilor 
anyiday 


Maximum  tor 


mg/olf-kg  (potxda  par 
Ion  olt-pourxtij  ol 
tan  tormad 


mg/ofl-kg  (poundi  par  n*- 
Ion  ofl-pounda)  of  urani- 
um axinjdad 


CadaNam „.. 

0400 
OOM 
O0S6 

oot* 

0.024 
2JB 

0216 

O004 

0007 

Cappar 

0026 

>»ri 

0006 

NKkiri 

O016 
1  14 

Untyhrlan^m 

0S.7 

(1)  Drum,  washwater. 

Subpart  G— BAT 


CadmMH 

Ctmmmm           



O007 
O013 
O044 
O010 
0019 
2M 
0173 
0344 
OS16 
(') 

0.003 
OOOS 

Cr^fm, 

0021 

liad               

ooot 

""i^f 

oots 

QJ06 

0b077 

Olandvaaaa. 

(L944 

TW 

0419 

P*' 

(') 

PoNutant  or  poNulvN  pioparty 


Mttdnuni  for 
■nyidur 


Uaidmum  tor 


■  W«Mn  *»  langa  of  7  J  to  MlO  ai  al 

(c)  Heat  treatment  contact  cooling 
water. 

Subpart  G— NSPS 


mg/oR-kg  (pourtdi  par  ml- 
lon  oM-pounda)  o<  urani- 
um tormad 


PolutaiM  orpolutant  proparty 


Mntfmum  tor 
any  1  day 


'^wlrhnn 

0.000 
0017 
O067 
O013 
OMC 

u* 

0.223 

Oj004 
0667 

nwmikmi 

Cnfvar 

OQ77 

*mf 

0006 

tmti^ 

Oi>17 

FkKwMi                        ,      , 

1 17 

MrrfytNikmuiii 

oooo 

mg/ofl-kg  (poundi  par  nA- 
■on  ofl-poundi)  01  asdrud- 
ad    or    torgad    urankm 


Cattajun. 


CtwoMium.. 
Cappar 


(m)  Laundry  washwater. 
Subpart  G— BAT 


Fhjorlda.. 


Polkjtant  or  polulani  proparty 


Maximum  tor 
any  1  day 


Molysowiufn 
Mai 
TSS. 
pH._ 


Mttrimjnft  for 


0.006 
0.012 
0.040 
0.000 
0017 
1.86 

oisa 

0313 
O470 
(•) 


0.003 
OOIK 
O019 


0012 

oMzr 

007« 
OJtS 
0376 
(■) 


CMkUlM 

0.006 

O010 

0.094 

0.006 

O015 

1.S6 

O130 

O002 

CtwBmkmt 

OiOlM 

f^iiiiim 

O011 
O004 

LaMi 

Nk*«(....._.    .   _. 

OOW 

0007 

Mtdytatafain 

OOSO 

■  within  «« ranga  ol  7.S  to  1O0  at  tf  Iknaa. 

(d)  Forging  spent  lubricants — Subpart 
G—NSPS.  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 

(e)  Surface  treatment  spent  baths. 

Subpart  G—NSPS 


PoNulanI  or  ptAitonl  pivpar^ 


(n)  Degreasing  spent  solvents — 
Subpart  G—BA  T.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 


Maximum  tor 
anylday 


Maidmum  tor 


mg/on-kg  (pounda  par  mR- 
lon  ofl-pounda)  of 
urn  iurlaoa  VaaMd 


8471.73 
Standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
The  mass  of  pollutants  in  the  uranium 
forming  process  wastewater  shall  not 
exceed  the  following  values: 

(a)  Extrusion  spent  lubricants — 
Subpart  G—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(b)  Extrusion  tool  contact  cooling 
water. 


r^aii^iii 

0006 
O010 
O036 
0006 
OJOIS 
1.62 
0137 
0272 
0406 
(') 

0.002 

rtvamaan 

O004 

Cnppar 

'—• 

tLOlM 

MrM 

OjOW 

FkJOiklB 

MntyhilMuni 

071S 
0061 

Oil  and  graaaa  ... 

0272 

T.<» 

4S27 

pH „.. 

(') 

<  WW*!  ma  ranga  ol  7.S  to  10.0  at  tf  tknaa. 

(f)  Surface  treatment  rinse. 
Subpart  G— NSPS 


Poftitam  or  poMulant  proparty 


Maximum  tor 
any  1  day 


Maxknuratar 


mg/on-kg  (pounda 
Ion  ofl-pounda)  ol 
um  lurlaoa  kaalad 


par  ml- 


Cadmum.. 


0.066  { 


O027 


JMI 
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SuBPAflT  G—NSPS— Continued 


I  the  rang*  01  7.5  to  100  at  al  tmat. 


(g)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  G— NSPS 


Mkilwit  or  poNutant  proparty 


Maximuir  tor 
any  1  day 


MaxiiDuni  tor 
monlNy 
average 


mg/off-kg  (poutxJs  per  mil- 
lion otipoundt)  o<  urani- 
um  surface  treated 


Cadmiuni... 
ChrooKUdt.. 
Copper 


Nickel 

Ruoride 

Molytxlenum 

Oil  and  grease.. 

TSS _ 

pH 


0.0007 

0.0003 

0.001 

0.0005 

0.006 

0.002 

aooi 

0.0005 

0.002 

0.001 

O.208 

0092 

0.018 

0.008 

0.035 

0.035 

0.053 

0.042 

(■) 

(') 

■  Within  the  range  of  7.5  to  10.0  at  tf  time*. 

(h)  Sawing  or  grinding  spent 
emulsions. 

Subpart  G— fslSPS 


Pollulant  or  pollutant  propany 


Maxtmum  tor 
any  1  day 


MaximuTTi  tor 
mjnlNy 
average 


mg/ofl-kg  (pounda  per  mil- 
lion off-pound*)  of  urani- 
um iawed  or  ground  w<th 

emulaKina 


Cadmium 

Chrommni.........^ 

Copper 

Lead 

Nickel _.. 

Fluoride 

Molybdenum 

OH  and  grease.. 

TSS 

pH -_ 


aooi 
o.ooe 

0.007 
0.001 
0.003 
0.338 
0.020 
0.067 
0.085 
(') 


0.0005 
O.00OB 
0.0004 
0.0002 
0.002 
0.150 
0.013 
0.057 
0.068 
(') 


>  Mfilhin  the  range  of  7.5  to  10.0  at  all  bmsa. 

(i)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  G— NSPS 


PoHutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/o(f-kg  (pounds  per  mil- 
lion off-pourxla)  of  urani- 
um aawed  or  ground  with 
contact  cooling  water 


Cadmium... 
Chromium.. 
Copper....... 


Nickel 

Fluoride. 


0.033 

0.013 

0.061 

0.025 

0.211 

0.101 

0.048 

0.022 

0.0B1 

0061 

8.82 

4.36 

Subpart  G— NSPS— Continued 


Polkitani  or  polkJlant  property 

Maximum  lor 
anylday 

Maxtmum  tor 
average 

Moiyt)denum 

Oil  and  grease 

TSS                                     , 

0.830 
165 

^48 

(') 

0.368 
185 
1  86 

P« 

(') 

■  within  the  range  of  7.5  to  10.0  at  all  timea. 
(j)  Sawing  or  grinding  rinse. 
Subpart  G— NSPS 


Polkjtant  or  pollutant  property 


Maximum  for 
any  1  day 


Majsmum  tor 
montfily 
a»erage 


mg/oll-kg  (pourida  per  m8- 

Kon  off-pourvla)  of  samrad 
or  ground  uranium  nnaed 


Cadmium  ...„ 

Ctvomkim „ 

Copper 


Nickel 

FhiorW* 

Molybdenum 

Oil  and  grease.. 

TSS 

pH 


0.001 
0.002 
0.006 
0.002 
0.003 
0.277 
0024 
0.047 
0.070 
(') 


00004 
0.0007 
0003 
0.0006 
0002 
0.123 
0.011 
0.047 
0.056 
(■) 


■  Within  the  range  of  7.5  to  10.0  at  ax  tme*. 

(k)  Area  cleaning  rinse. 


Subpart  G— NSPS 


Pollutant  or  pollutarM  property 


Maximum  tor 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
Hon  off-pourtds)  of  urani- 
um formed 


Cidmium 

0.009 

0.004 

Chromium 

0.016 

0.007 

Copper 

0055 

0.026 

Lead 

0.012 

0.006 

I^ickel _     

0.024 
2.56 

0.016 

Ruorida 

1  14 

Molybdanum _ „.. 

0.216 

0.096 

Oil  and  grease 

0.429 

0.429 

TSS 

0.644 

0.515 

pH - 

(■) 

(') 

■  Within  the  range  of  7.5  to  10.0  at  ail  timaa. 

n)  Drum  washwater.         , 


Subpart  G— NSPS 


Polluta..t  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
ironthly 


mg/off-kg  (pounds  per  mi- 
Ikin  off-pounda)  of 
um  formed 


Cadmium 

Cfwomium 

Copper 

Lead _.. 

f*ckel 

FKjoride 

Molyt>denum 

OH  and  grease.. 

TSS 

pH 


0.006 
0.017 
0.057 
0.013 
0.025 
^64 
0.223 
0.443 
0M6 
(■) 


0.004 
0.007 
0.027 
0.006 
0.017 
1.17 
0.089 
0.443 
0.532 
(') 


■  Within  the  range  of  7.5  to  10.0  at  a«  timea. 

(m)  Laundry  washwater. 


Subpart  G— NSPS 


mg/amploye*— day 


Cadmium. 
CIsuiisum 
Copper. 


(n)  Degreasing  spent  solvents — 
Subpart  G—NSPS.  There  shall  be  no 
discharge  of  process  waster  pollutants. 

S  471.74    PretrMtment  standards  for 
existing  sourcss  (PSES)  [Ressrvsd]. 

§  471.75    Prttreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS).  The 
mass  of  wastewater  pollutants  in 
uranium  forming  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following  values: 

(a)  Extrusion  spent  lubricants — 
Subpart  G—PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(b)  Extrusion  tool  contact  cooling 
water. 

Subpart  G— PSNS 


Pollutant  or  polhitafit  property 


Maxinwn  tor 
•nyiday 


Haiamuiilor 


mg/ofl-kg  (pounds  per  mi- 
Ion  off-^xwSs)  of 
um  I 


Cadmium _..    . 

0J013 

OjOM 

0.010 

OjOIS 

Z.C6 

0173 

0.003 

Chromium „.......„ 

Copper...      .         ... 

(<MKt     



0005 
0X»21 
0.005 

Mirt<«l                    

0013 

PI|Kyi(t« , 

0.908 

Unlyhrlaniifii 

0.077 

(c)  Heat  treatment  contact  cooling 

water. 

Subpart  G— PSNS 


PoHutam  or  polkitant  properly 


mg/off-kg  (pourvis  per  ia8- 
Ion  oH-pounds)  of  eefeul- 
ed    or    torgsd     uraniiaai 


Cadmwm... 
Cfvomium.. 


..J  aoosl 

J  aoi2 1 


aoo3 

0.005 
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Subpart  G—PSNS— Continued 


PoHutant  or  potlutam  property 


Copper.. 


nuond* _ 

Molj^d*num., 


Maximum  for 
any  1  day 


0040 
0.009 

ao>7 

1J6 

oisa 


Mudmum  lor 
fnonlhly 
avarago 


0019 
0.004 
0.012 
0827 
0.070 


(dj  Forging  spent  lubricants — Subpart 
C — PSNS.  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 

(e)  Surface  treatment  spent  baths. 

Subpart  G— PSNS 


PoHutaiit  or  polhitant  property 


Maximum  lor 
any  1  day 


Maxnun  tor 


average 


mg/of-Kg  (pourxls  par  mi^ 
ton  cff-pounds)  ol  uran- 
un>  suf<ac9  traated 


0006  1 
0.010  ! 
0035 
0.008 
0.015  i 
1.62    1 
0  137  j 

Ovomium.       „ „.. 

0.004 
0017 

Lead 

0.004 
0010 
0  718 

Neket 

Flucnde ...._ _ 

MotyUtenum.— 

0061 

(0  Surface  treatment  rinse. 
Subpart  G— PSNS 


Pottutant  or  poJtutant  property 


Maximum  tor 
any  1  day 


Maximum  lor 
montMy 
average 


mg/oW-kg  (pounds  per  mil- 
•■on  o«-pounds)  ot  urani- 
um surtaoe  treated 


Cadmium 

Ovomium 

Copper „. 

Lead 

Ni(*el 

Fluoride _ 

Molytxtonum. 


O068  I 
0  125  1 
0.432  ' 
0.095  ' 
0.186  I 
20.1 
1.70     I 


0.027 

0  051 

0280 

0044 

0.12S 

890 

0752 


(g)  Wet  air  pollution  control  scrubber 
blowdown. 

Subpart  G— PSNS 


Pollutant  or  pollutam  property 


Maxi.Tium  for 
any  1  day 


I  MaxmHim  for 
[       montnty 
I      average 


mg/off-kg  (pounds  per  •rat- 
lion  oH-pounds)  ol  uram- 
um  surface  treated 


Cadmun... 
Ovomuni.. 
Copper 


Nickal 

Fkjorida 

MplybdBnum .. 


00007  j 

0001     ! 

0.005    j 

0.010 

0002 

0.208 

0.018 


00003 

00005 

0.002 

0.005 

0.001 

0.092 

0008 


(hj  Sawing  or  grinding  spent 
emulsions. 


JMI 


Subpart  G— PSNS 


PoOutant  or  poMutam  property 


Maximum  ter 
any  1  day 


Maximum  for 


mg/oN-kg  (pounds  par  mi- 
IKX)  off-pounds)  ol  urani- 
um sawred  or  ground  with 
emulsions 


Cadmium  .„ 
CtvtMviun.. 
Capper 


Nidtel 

Ruohda. 


Mo<yt>denum. 


0001 
0002 
0.007 
0.001 
0.003 
0.338 
0029 


00005 

00009 

0004 

0.002 

0002 

0150 

0013 


(i)  Sawing  or  grinding  contact  cooling 


water. 


Subpart  G— PSNS 


PoHuiart  or  pollutant  properly 


Maximum  tor 
I     any  1  day 


Maximum  tor 
monttily 
average 


mg/off-kg  (pounds  per  mil- 
Inn  ott-pounds)  of  urani- 
um sawed  or  ground  with 
contact  cooling  water 


Cadmaim _„ 

Ovomium 

Copper _   .. 

0033 

0.061 

0.211 

0.046 

0.091 

9.82 

0.830 

0013 
0.025 
0  101 

Lead -. . 

0022 

Nickel 

Floonde __. 

436 

Molytdenum ] 

0368 

(j)  Sewing  or  grinding  rinse. 
Subpart  G— PSNS 


Pollutant  or  poHutant  property 


Maxi.TNjm  tor 
any  1  day 


Maximum  for 
monttHy 
averaoe 


mg,'off-kg  (pounds  per  mil. 
lion  oH-pounds)  of  sawed 
or  grourxl  uranium  nnsed 


Cadmium 

Ovomium 

Copper 

Lead 

Nckel 

FHiOrida 

Molybdenum.. 


0.010 
0.002 
0.006 
0.002 
0.003 
0.277 
0.024 


00004 
00007 
0003 
00006 

0  123 

0011 


(k)  Area  cleaning  rinse. 

Subpart  G— PSNS 


Poll'jtam  or  pollulant  property 


Maximum  lor 
any  1  day 


Maximum  for 
monltily 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  urani- 
um formed 


Cadmium 

Oiromium 

Copper 

Lead 

Nickel 

FluorOe 

Molytxlenum 


0.009 

O.0O4 

0.016 

0.007 

0055 

0026 

0.012 

0006 

0.024 

0.016 

2.56 

1.14 

0.216 

0096 

(1)  Drum  washwater. 


Subpart  G— PSNS 


Pollutant  or  pollutam  property 


Maximum  tor 
any  1  day 


Maximum  tor 
monttily 
average 


mg/olf-kg  (pounds  per  mil- 
lion olf-pounds)  ol  urani- 
um tormed 


Cadmium... 
Chromium.. 
Copper 


Lead- 
Nickel 

Fluoride 

Molybdenum.. 


0009 

0.004 

0.017 

0007 

0.057 

0.027 

0013 

0.006 

0025 

0.017 

264 

1.17 

0.223 

0099 

(m)  Laundry  washwater. 
Subpart  G— PSNS 


Polkjtant  or  pdUitant  property 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/emptoyae— day 

Cadmium 

Ovomium 

0005 

0.010 

0.034 

0.006 

0.015 

156 

0.130 

0  002 
0  004 

Lead 

Nickel 

0.004 
0010 

Fhjonde 

0.007 

Molybdenum 

0059 

(n)  Degreasing  spent  solvents — 
Subpart  G—PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  471.76    Effluent  limitations  representing 
tti«  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT) 
[Reserved]. 

Subpart  H— Zinc  Forming  Subcategory 

§  471.80    Applicability;  description  of  the 
zinc  forming  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introductions  of  pollutants 
into  publicly  owned  treatment  works 
from  the  process  operations  of  the  zinc 
forming  subcategory. 

§  471.81     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(a)  Rolling  spent  neat  oils — Subpart 
H—BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 
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Subpart  H— BPT 


PotKitsnt  or  pollutant  property 


Maaiiniufn  tor 
•1*1  tmi 


Maximuni  lor 
monthly 
•verag* 


mg/ott-kg  (pounds  par  mjt- 
•on  off-poufxJ*)  d  zinc 
rolled  with  amuliiona 


Chromium 

Copper.. 


Cy«nida 

Zinc 

Oi  and  greaae. 

TSS 

PH 


0.0006 

0.0003 

0.003 

0.002 

0.0004 

0.002 

0002 

0.009 

0.028 

0  017 

0.067 

0.027 

(') 

(') 

■  Within  the  range  o(  7  5  to  10.0  at  M  timaa. 

(c)  Rolling  contact  cooling  water. 
Subpart  H— BPT 


Pollutant  or  pollutant  property 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  rinc 
rolled  with  contact  cool- 
ing water 


Chromium 

Copper. 

Cyanide 

Zinc 

Oil  andgreM*. 

TSS 

pH.. 

■  Within  the  range  o(  7.5  to  10.0  at  aN  times. 

(d)  Drawing  spent  emulsions. 
Subpart  H— BPT 


Pollutant  or  poNutam  property 


Maximum  tor 
•nyl  d^r 


Maximum  tor 
monthly 
average 


mg/on-kg  (pounds  per  mi- 
ion  on-pourvts)  o(  zinc 
drawn  with  emulsiont 


Copper. 
Cyanide 

Zinc 

OHandgraaae 

TSS 

pH 

■  Within  the  range  ol  7.5  to  10.0  at  an  times. 

(e)  Direct  chill  casting  contact  cooling 
water. 

Subpart  H— BPT 


PoUutant  or  pollutant  property 


Maximum  (or 
any  1  day 


Maximum  (or 
montt<ly 
average 


mg/o((-kg  (pounds  per  mil- 
lion oH-pounds)  of  zinc 
caat  t>y  the  direct  chill 
method 


Chromium.. 
Copper.. 


Cyanide 

Zinc 

Oil  and  grease.. 

TSS 

pH 


0.222 
0.960 
0.147 
0738 

10.1 

20.7 

(') 


0.091 
0.505 
0.061 
0.306 
606 
9.BS 
(■) 


'  Within  the  range  of  7  5  to  10.0  at  all  time*. 

(f)  Stationary  casting  contact  cooling 
water— Subpart  H—BPT.  There  shall  be 


no  discharge  of  process  wastewater 
pollutants. 

(g)  Heat  treatment  contact  cooling 
water. 

Subpart  H— BPT 


(k)  Alkaline  cleaning  rinse. 
Subpart  H — BPT 


Potutant  or  poMutant  properly 


Pollutant  or  pollutant  property 


Maximum  (or 
anylday 


Mainmum  (or 
monthly 
average 


nig/of(-4ig  (pomlB  per 
ion  olf-poundal  of  ] 


mg/o((-kg  (pounds  par  mi- 
lion  otf-pounds)  of  zinc 
heat  treated 


Chromium 
Copper. 


AtfinedH 

rad 

Chmmiuiii                      

0.744 
121 
0.400 
ZA7 
33J 

ma 

0J04 

rywwte 

0.203 

Tinr 

1.03 

Oil  and  grnaia 

3U 

TiK      . 

33j0 

pH _..    

(') 

■  Within  the  range  o(  7.5  to  10.0  at  al  limea. 

(h)  Surface  treatment  spent  baths. 
Subpart  H— BPT 


•Within  the  range  o(  7.5  to  10.0  at  al 

(1)  Sawing  or  grinding  spent 
emulsions. 

Subpart  H— BPT 


Pollutant  or  pollutant  properly 


Maximum  (or 
any  1  day 


Maximum  (or 
fnonthly 
average 


mg/o((-Kg  (pounds  par  mi- 
Ben  off-pounds)  of  zinc 
aurface  treated 


mg/ofl-kg  (pounds  per  eil- 
ion   o((-poinds)   of   znc 
or    yowid    aMi 


>  Within  the  range  o(  7.5  to  10.0  at  al  times. 

(i)  Surface  treatment  rinse. 
Subpart  H— BPT 


■Within  the  range  o«  7.5  to  100  al  •■  imaa. 


(m)  Electrocoating  rinse. 
Subpart  H — BPT 


Pollutant  or  polkjtant  property 


Maximum  for 
any  1  day 


Maximum  (or 
montt)ly 
average 


Poiulanl  or  polulani  property 


Madman  tar 
•nylday 


mg/o((-kg  (pounds  per  mi- 
kon    off-pounds)   o< 
surface  treated 


mg/off-kg  (potatds  par 
ion  off-imtfvli)  af  i 


Chromium 
Copper. 


<  Within  the  range  of  7.5  to  10.0  at  all  times. 

(j)  Alkaline  cleaning  spent  baths. 
Subpart  H— BPT 


PoUutanl  or  pollutant  property 


Maximum  (or 
any  1  day 


Within  the  range  o(  7  5  to  10.0  al  if  tnaa. 


(n)  Degreasing  spent  solvents — 
Subpart  H—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 


Maximum  (or 
monthly 
average 


mg/off-kg  (pounds  per  mi- 
lion  off-pounds)  of  zinc 
alkaline  cleaned 


■  Within  ttie  range  of  7.5  to  10.0  at 


S  471.82    EffliMnt  Hmltattons  I 
ttM  degrM  of  •ffkMnt  raductkNt  attainable 
by  th«  applcatlon  of  ttw  bast  avalaltto 
technology  •conomlcany  ac»rt»vaUt»  (BAT). 

Except  as  provided  in  tO  CFR  125.30 
through  125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT): 
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(a)  Rolling  spent  neat  oils — Subpart 
H—BAT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  H— BAT 


PoiMam  or  pollutant  property 


Mawnum  lor 
•ny  1  dKt 


Maxmum 

lor  morithly 

average 


mg/off-kg  (pounds  per  mil- 
lion oA-pounds)  o(  zmc 
rolled  witn  amulsora 


CNomwm.. 

Copper 

Cyande 

ZiK 


00005 
0002 
00003 
0002 


00002 
OO0C9 
0  0001 
00006 


(c)  Rolling  contact  cooling  water. 
Subpart  H— BAT 


PolUant  or  poMant  property 


Maxmum 

ter  any  1 

day 


Majcimum 

lor  mootNy 

average 


mg/otl-kg  (pounds  per  mil- 
lion ofl-pounds)  o*  Ttnc 
roaad  wtti  contact  cool- 
ing i 


Ovormum.. 

Copper 

Cyande 

Zinc 


0.020 
0069 
0.01 1 
0055 


0009 
O033 
0004 
0023 


(d)  Drawing  spent  emulsions. 
Subpart  H— BAT 


Pollutant  or  polutam  property 


Chromium.. 

Copper „ 

Cyanda...- 
Zi.ic. _ 


Maximum 

lor  any  1 

day 


Maximum  tor 
monthly 
average 


mg/otl-kg  (pounds  per  mil- 
lion oil-pounds)  ol  zmc 
drawn  «nth  emulSKxa 


00009 
0004 
00005 
0003 


(e)  Direct  chill  casting  contact  cooling 
water. 

Subpart  H— BAT 


Pollutant  or  poNutant  property 


Maximum 

lor  any  1 

(lay 


Maximum 
lor  monthly 

average 


mg/o(f-kg  (pounds  per  mil- 
lion off-pounds)  ol  zinc 
cast  by  the  drect  chin 


Clwt)mium„ 
Copper.. 


Cyanrta.. 
anc 


0019 
0.065 
0010 
0.052 


oooe 

0031 
0.004 
0021 


(f)  Stationary  casting  contact  cooling 
water— Subpart  H—BAT.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(g)  Heat  treatment  contact  cooling 
water. 


Subpart  H—BAT 


Pollutant  or  poMutant  property 


Maximum 

lor  any  1 

day 


Maximum 

lor  monthly 

average 


mg/off-lig  (pounds  per  mil- 
lion off-pounds)  of  zirtc 


Chromium 

Copper.. 


Cyande.. 
Zinc 


0029 
0098 
0016 
0078 


0012 
0.047 
0006 
0032 


(h)  Surface  treatment  spent  baths. 
Subpart  H—BAT 


PoNutant  or  pollutant  property 


Maximum 

tor  any  1 

day 


Maximum 

tor  mortthly 

average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  zinc 
surface  treated 


(i)  Surface  treatment  rinse. 
Subpart  H—BAT 


Pollutant  or  polhjtani  property 


Maximum 

for  any  1 

day 


Maximum 

tor  monthly 

average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  anc 
surface  treated 


Chromium- 
Copper.. 


Cyanida.. 
Zinc 


0.133 
0  457 
0.072 
0.365 


0.054 
0.219 
0.029 
0.151 


(j)  Alkaline  cleaning  spent  baths. 
Subpart  H—BAT 


Pollutant  or  pollulant  property 


Maximum  lor 
any  1  day 


Maximum  lor 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion ofl-pounds)  of  zinc 
alkaline  deened 


Chromium .. 

Copper 

0.002 
0.006 
0.0007 
O.0O4 

0.0006 
0002 
0.0003 
0.002 

Cyanida 

Zinc -_ 

(k)  Alkaline  cleaning  rinse. 
Subpart  H—BAT 


PoUutaffl  or  polhjtant  property 


Maximum  tor 
any  1  day 


Maximum  for 
montlily 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pourxls)  of  zinc 
alkaline  daaned 


(1)  Sawing  or  grinding  spent 
emulsions. 


Subpart  H—BAT 


PoNutant  or  poNutant  property 


Maximum 

tor  any  1 

<lay 


Maximum 
tor  monttHy 

average 


mg/off-kg  (pourxls  per  mil- 
lion off-pounds)  of  ziiK 
sanved  or  grourvl  with 
emulsions 


(m]  Electrocoating  rinse. 
Subpart  H—BAT 


Pollutant  or  poNutant  property 


Maximuffl 

tor  any  1 

day 


Maximum 

tor  monthly 

average 


mg/off-kg  (pounds  per  tn»- 
bon  off-pcunds)  of  zinc 
electrocoatad 


Chromium 

CoiHiei 

Cyanide.-. 

Zinc 


ooes 

0035 

0.293 

0.140 

0.046 

0019 

0.234 

0.096 

(n)  Degreasing  spent  solvents — 
Subpart  H—BAT.  There  shall  be  no 
discharge  or  process  wastewater 
pollutants. 

§  47 1 .83    New  source  pert ormanc* 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS): 

(a)  Rolling  spent  neat  oils — Subpart 
H — NSPS.  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  H— NSPS 


PoNutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  lor 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  ol  zinc 
rolled  with  emulsions 


Chromium.. 
Copper.. 


Cyanide„ 


Zinc.. 

Oil  andgreaae.. 

TSS 

PH 


0.0005 
0.002 
0.0003 
O.0O2 
0.014 
0.021 
(') 


0.0002 
0.0009 
00001 
00006 
0.014 
0.017 
(•) 


'  Within  the  range  of  7.5  to  100  at  all  times. 

(c)  Rolling  contact  cooling  water. 
Subpart  H— NSPS 


Pollutant  or  polkjtant  properly 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/off-kg  (pounds  par  mil- 
lion off-pounds)  of  ziTK 
roHed  with  contact  cool- 
ing i 


Chromium.. 
Copper... 


Cyanida.. 
Zinc , 


0.020 

0.009 

0.069 

0.037 

0.011 

0.004 

0.055 

0023 

m\ 
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Subpart  H—NSPS— Continued 


Pokjtam  or  poHuUnt  prapwty 

Maximum  tor 
•ny1(l«y 

Maximum  tor 
■varage 

"■i^irtaM 

0.536 
0.804 
(■) 

0.536 
0.643 

TSS 

pH 

I  o(  75  to  10.0  at  all  i 

(d)  Drawing  spent  emulsions. 
Subpart  H— NSPS 


Poautam  or  poautam  proparty 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
avaraga 


mg/oH-kg  (pounds  par  mC- 
lion  on-pounda)  ol  line 
OTSwn  wtitt  6fnulsions 


Owrnfifcim        

0.002 

0.000 

0006 

0004 

Cyamda «. ^ 

0.001 

0.0006 

ane 

0.006 

0.003 

01  and  graaaa 

oose 

oose 

TSS 

0.067 

0.070 

(') 

pM 

(■) 

at  7  5  to  10.0  at  U 


[e]  Direct  chill  casting  contact  cooling 
water. 

Subpart  H—NSPS 


Poautam  or  poNutant  proparty 


Maximum  tor 
any  onaday 


Maximum  tor 
monttily 
avaraga 


mg/ofl-kg  (pounds  par  ml- 
Ion  ott-pounds)  of  zirK 
caal  by   Iha  dlrw^  cNR 


CfVOfnuni.. 
Coppf .. 


Zkic.. 
Oaand 

TSS 

pH 


0.010 
0.066 
0.010 
0.052 
0.S0S 
0.758 
(') 


0.006 
0.031 
0.004 
0.021 
0.505 
0.606 
(') 


iha  ranga  o(  7.5  to  10.0  at  al  Umaa. 

(f)  Stationary  casting  contact  cooling 
water— Subpart  H—NSPS.  There  shall 
be  no  discharge  of  process  wastewater 
pollutants. 

(g)  Heat  treatment  contact  cooling 
water. 

Subpart  H—NSPS 


Polutanl  or  pollutant  proparty 


Maximum  tor 
any  1  day 


Maximum  tor 
monthty 
avaraga 


mg/o<f-kg  (pounds  par  ml- 
ton  off-pounds)  o(  line 
heat  treated 


Ctvomlum.. 
Copper.. 


Cyanide.. 
anc 


Oil  and  graaaa.. 

TSS 

pH 


0.029 

0.012 

0.008 

0.047 

0.016 

0.006 

0.078 

0.032 

0.763 

0.763 

1.15 

o.ei6 

(•) 

(') 

'WW*!  the  ranga  o(  7.5  to  10.0  at  m  tknea. 

(h)  Surface  treatment  spent  baths. 


Subpart  h— NSPS 


Subpart  H—NSPS 


Pollutant  or  pollutam  property 


Maximum  tor 
any  1  day 


Maximum  tor 
monttily 
average 


Polutar*  or  polutant  property 


Maximtfii  tor 
any  i  day 


mg/off-hg  (pounds  par  ml- 

Kon    off-pounds)   of   zinc 
surtaca  treated 


■ig/afHv  (pounds  par  < 

feon   off-powidB)   at    i 
aaaiad    or    grcx«id    i 


Chromium.. 

Copper _ 

Cyanida  — 

anc 

OH  and 

TSS 

pH 


0.033 

0.014 

0.114 

0.054 

0.018 

0.007 

0.091 

0.038 

0.887 

0.887 

1.33 

1.07 

(') 

(■) 

the  range  of  7.5  to  10.0  at  al  Hmaa. 

(i)  Surface  treatment  rinse. 


Subpart  H— NSPS 


■WNhm  the  range  of  75  to  10.0  ««  «l 


(m)  Electrocoating  rinse. 
Subpart  H—NSPS 


PoNutant  or  poRutant  property 


Maximum  for 
any  1  day 


Maximum  tor 
monthly 
average 


Polutanl  or  polLaam  property 


•nyldHf 


mg/off-kg  (pounds  par  ml- 
Ron  off-pounds)  of  zkic 
surface  treated 


mg/oK^ig  (pouvti  per 
ion  oif'Pomis)   of 


Chromium, 


■  WHhin  the  range  of  7.5  to  10.0  at  al  tknaa. 

(j)  Alkaline  cleaning  spent  baths. 
Subpart  H— NSPS 


wmin  the  ranga  o>  73  to  lOi)  at  al  I 


Polutant  or  polutanl  property 


Maximum  for 
anyl  day 


Maximum  tor 
monthly 
average 


(PSES)( 


mg/off-kg  (pounds  per  ml- 

Ron   off-pounds)   of   zinc 
afcalna  clear>ed 


Chromium «..«. ™... 

Copper 

Cysnklv  ..........«.»...».»„...„.„„.„ 

anc 

0.002 
0.005 
0.0007 
0.004 
0.036 
0.054 
(•) 

0.0006 
0.002 
0.0003 
0002 

OH  and  graaaa - 

TSS 

0.036 
0043 

pH „ 

(') 

>  Within  the  range  of  7.5  to  10.0  at  al  tinwa. 

(k)  Alkaline  cleaning  rinse. 
Subpart  H—NSPS 


Polutant  or  polutant  property 


Maximum  for 
any  1  day 


Maximum  tor 


mg/off-kg  (pounds  par  ml- 
lon  off-pounds)  of  anc 
eltslne  cleaned 


(n)  Degreasing  spent  solvents — 
Subpart  H—NSPS.  There  shall  be  no 
dischaige  of  process  wastewater 
pollutants. 


9471J4 
•xteUng 


§  471.t5    PretrMimwit 
sourca*  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS).  The 
mass  of  the  wastewater  introduced  into 
a  POTW  shall  not  exceed  the  following 
values: 

(a)  Rolling  spent  neat  oils — Subpart 
H—PSNS.  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 

(b)  Rolling  spent  emulsions. 

Subpart  H-PSNS 


Chrt)fniuni. 
Copper.. 

Cyartda 

anc 

Oil  and 
TSS..„ 
pH 


0.626 
2.17 
0.338 
1.73 

16.9 

23.4 

(') 


0.259 
1.03 
0.135 
0.710 

16.9 

20J 

(') 


Polutant  or  pokHant  property 


•ag/olMo  »aiMlt  par  I 
o»«o«idat  tt  I 


■  WHhin  the  ranga  of  7.5  to  10.0  at  al  Imaa. 

(1)  Sawing  or  grinding  spent 
emulsions. 


Chromiunt. 
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(c)  Rolling  contact  cooling  water. 
Subpart  H—PSNS 


Subpart  H— PSNS 


Polutanlor  pdulanl  praparty 


Maidmucn 
tor  any  1 


Mnimum 

tor  ffwrtWy 

avaiag* 


mg/oH-kg  (pounds  par  mi- 
ion  ofl-potfids)  of  zinc 
rolad  «Mth  contact  coat- 
ing «wlar 


(d)  Drawing  spent  emulsions. 
Subpart  H—PSNS 


Poiutant  Of  poWuHnt  pfoptiiy 


Mttdnmn 
•or  any  1 


Majianum  tor 


mg/oM-kg  (pounds  par  mit- 
ion   oti-pounds)  of  liw 


Ctvomum.. 
Coppar.. 


Cyande.. 
anc- 


0.002 
0.008 
0001 

aooe 


0.0008 

0004 

O0006 

0.003 


(e)  Direct  chill  casting  contact  cooling 
water. 

Subpart  H—PSNS 


Potkjtanior  poiutanl  praparty 


•or  any  1 


for  monttily 


mg/ofl-kg  (pourvts  per  nat- 
ion on-pounds)  of  anc 
cast  by  Itie  diract  dm 
mathod 


CTvomium. 

Coppar. 


(f)  Stationary  casting  contact  cooling 
water— Subpart  H—PSNS.  There  shall 
be  no  discharge  of  process  wastewater 
pollutants. 

(g)  Heat  treatment  contact  cooling 
water 

Subpart  H—PSNS 


Poiutanl  or  pdutant  ptoparly 


Maxunum 

lor  any  1 

day 


MaxiRium 
tor  monttily 


mg/otl-kg  (pourvte  per  mil- 
ion  ott-pounds)  of  zinc 
heat  treated 


Ovomwn.. 

Coppar 

Cyanide 

anc 


0.029 

0012 

0.098 

0.0*7 

0.016 

0.006 

0078 

O032 

(h)  Surface  treatment  spent  batlis. 


Poiutant  or  poiutant  property 


Manmum 

tor  any  1 

day 


MSKimum 

lor  monthly 

average 


mg/ofl-kg  (pounds  par  mil- 
ion  off-pourvts)  of  zmc 
surtaca  treated 


Ctvomiuni 
Copper 


(i)  Surface  treatment  rinse. 
Subpart  H—PSNS 


Poiutant  or  poiutant  praparty 


Maximum 
•lor  any  1 


Maximum 

tor  monthly 

average 


mg/ofl-tig  (pourxis  per  mi- 
ion  off-pounds)  of  zinc 
surtaca  treeted 


0.133 
0.458 
0072 
0365 

0054 

0  219 

<>anrtt 

0.029 

Zinc                 

0151 

(j)  Alkaline  cleaniifg  spent  baths. 
Subpart  H—PSNS 


Poluiant  or  polMani  property 


Maximum 

tor  any  1 

day 


Maximum  lor 
monttily 
average 


Ctvomium.. 

Copper 

Cyanda 

Zinc _. 


mg/olt-kg  (pourxts  per  mil- 
ion  on-pounds)  of  zmc 


0.0006 
0.002 
0.0003 
0.002 


(k)  Alkaline  cleaning  rinse. 
Subpart  H—PSNS 


PoHulant  or  poiutant  property 


MaxliTium  for 
any  1  day 


Maximum  lor 
monthly 
average 


mg/oH-kg  (pourxla  par  mil- 
lion off-pounds)  of  zirK 
alkaina  cleaned 


Chromium 

Copper 

Cyanids ... 
Zinc 


(1)  Sawing  or  grinding  spent 
emulsions. 


Subpart  H—PSNS 


PdhJtant  or  poiutant  property 


Maximum 

tor  any  1 

day 


Maximum 

for  monthly 

average 


mg/otl-kg  (pounds  per  mil- 
lion ottixxjnds)  of  zinc 
saimad  or  grouixl  with 
emulsions 


0.009 

0004 

0.031 

0.015 

0.005 

0002 

O025 

0.010 

(m)  Electrocoating  rinse. 
Subpart  H—PSNS 


Poiutant  or  iwiiiilsiil  property 


Maximum 

tor  any  1 

day 


Maximum 

tor  monthly 

average 


mg/off-kg  (pourtds  per  ml- 
Kon  off-pound^  of  zinc 
electrocoated 


Cliromkjm.. 

Popper 

Cyanide 

Zkic 


(n)  Decreasing  spent  solvents — 
Subpart  H—PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§471.S6    EffkMHt  limltatkMM  r«pr*Mntlng 
th«  dcgra*  of  •fftucnt  raduction  attalnabto 
by  th«  application  of  ttia  boat  convantional 
pollutant  control  tachnology  (BCT) 
[Raaarvad]. 

Subpart  I— ZIrconlum-HafnIum 
Forming  Sut)category 

§471.90    App»cat>llity;  daacrtptton  of  ttta 
zirconlum-lurfnlum  forming  aubcatagory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introductions  of  pollutants 
into  publicly  owned  treatment  works 
from  the  process  operations  of  the 
zirconium-hafnium  forming  subcategory 

§  471.91    Effluant  limltatlona  rapraaanting 
ttta  dagraa  of  affluant  raduction  attainabia 
by  ttw  application  of  ttia  I>a8t  practlcabla 
controTtactmology  currantty  availal>la 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(a)  Rolling  spent  neat  oils — Subpart 
I— BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Drawing  spent  lubricants — 
Subpart  1 — BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(c)  Extrusion  spend  emulsions — 
Subpart  I— BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  press  hydraulic  fluid 
leakage. 


m\ 
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Subpart  I— BPT 


PoUuUtfrt  or  poMutanI  proptrly 


Maximum  tor 
any  1  day 


Maximum  for 
morrtNy 
avaraga 


mg/o(f-kg  (pourtda  par  mi- 
lion  otf-pounds)  of  zirooni- 
um-halnium  axlrudad 


Cfvomium.. 

CyanUa. 

Mckal.. 


Fluoride 

(Mandgra 

TSS 

pH 


0.104 

0.043 

0.069 

0.029 

0.456 

0.X1 

31.6 

13.9 

14.1 

6.26 

4.74 

2.85 

9.72 

4.62 

(') 

(») 

■  WMtiln  the  range  of  7  5  to  10.0  al  aH  limea 

(e)  Swaging  spent  neat  oils — Subpart 
I— BPT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(f)  Heat  treatment  contact  cooling 
water. 

Subpart  I— BPT 


PoNulant  or  poNulant  properly 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
Ion  off-pourxl*)  of  zirconi- 
um-hafnium heal  treated 


Cfvomium 

0.151 
0.100 
0.659 

45.7 

20.4 
6.86 

14.1 

(') 

0062 

Cyanide 

0  041 

Nickel 

Ammonia ...... 

Fluoride 

0.436 
201 
906 

Oil  and  graeaa 

TSS 

4.12 
6.69 

pH 



(') 

■  Within  the  range  of  7.5  to  10.0  at  all  timet. 

(g)  Tube  reducing  spent  lubricants — 
Subpart  I— BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(h)  Surface  treatment  spent  baths. 

Subpart  I— BPT 


PoNutant  or  polkjtani  property 


Maximum  for 
any  1  day 


Maximum  for 
montfily 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  zirconi. 
um-fwfnium  surface  treat- 
ed 


Cfwomium 

Cyanide 

Nickel 

Ammonia 

Fluondo  

Oil  and  grease.. 

TSS 

pH 


•  Within  the  range  of  7.5  to  10.0  at  aH  times. 

(i)  Surface  treatment  rinse. 


Subpart  I— BPT 


PoManl  or  poKutanl  property 


Maximum  tor 
any  1  day 


Maximum  tor 


mg/ofl-kg  (pounds  per  ml- 
Ikxi  off-pounds)  of  zirconi- 
ufivhatnkim  surlaoa  treat- 
ed 


Chrofnium .  ........„..»».»»„..„.„.„. 

3.91 

1.60 

Cyartde 

2.56 

1.07 

Ntakel 

17.1 

11J 

Ammonia „_ 

1.190 

521 

Fluoride 

529 

235 

OH  tnd  giaaaa 

178 

107 

TSS 

364 

173 

pH 

(■) 

<•) 

>  Wittim  the  range  of  7  5  to  10.0  at  all  tknaa. 

(j)  Alkaline  cleaning  spent  baths. 
Subpart  I— BPT 


PoNutant  or  polutant  proparty 


Maximum  tor 
any  Id^f 


Maximum  tor 
monlhfy 
average 


mg/off-kg  (pounds  per  mt- 
Iton  off-pounds)  of  zirconi- 
um-hafnium 
Cleaned 


Ctvomkjm 

Cyarade 

Nickel 



0.704 
0.464 
3.07 
214 

95.2 

32 

66.6 

(•) 

o.2ea 

0.19C 
2.03 
93.8 

Fluoride  „ 

42.3 

Oil  and  grease - 

TSS 

19.2 
31  2 

(■) 

■  Within  the  range  of  7.5  to  10.0  at  aH  times. 

(k)  Alkaline  cleaning  rinse. 
Subpart  I— BPT 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  zirconi- 
um-fiafnium 
cleaned 


Owomium _ 

13.8 

5.65 

(DyankJe 

9.11 

3.77 

Nckel    

60.3 

4,190 

399 

1,840 

Fluoride „ 

1.870 

629 

Oil  and  grease - 

628 

377 

TSS _ 

1.290 

613 

pH 

(') 

(') 

■  Within  the  range  of  7.5  to  10.0  at  aH  timea. 

(1)  Sawing  or  grinding  spent 
emulsions. 

Subpart  I— BPT 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  zirconi- 
um>iafnium  sawed  or 
ground  with  emulsions 


CfHomium 

0.124 
0.062 
0540 

37.5 

16.7 
5.62 

11.5 

0.051 

Cyanide 

0.034 

NKkel      

0.357 

16.5 

Fluoride 

Oil  and  grease _.. 

TSS 

7.42 
3.37 
548 

Subpart  I— BPT— Continued 


PoHutvit  or  pofluttnt  pfopv^ 


pH. 


Maximum  tor 

w»i*r 


(•) 


n 


■  WVhin  the  range  of  7.5  to  10  0  m  al 

(m)  Wet  air  pollution  control  scrubber 
blowdown— Subpart  I— BPT.  There  shall 
be  no  discharge  of  process  wastewater 
pollutants. 

(n)  Degreasing  spent  solvents — 
Subpart  I— BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(o)  Degreasing  rinse — Subpart  I — 
BPT.  There  shall  be  no  discharge  or 
process  wastewater  poUntants. 

(p)  Molten  salt  rinse. 

Subpart  I— BPT 


PolkXanl  or  poiutar*  properly 


ing/olf-hg  tpcwals  pm  ■* 
ion  off  potfida)  of  zirco- 


Chrorvxum.. 
Qwiida  — 
NKitai  ........ 


Fknrida. 


Oiand 

TSS 

pH 


S33 

1J80 

ZJO 

0JD7 

14S 

•JO 

1f»0 

933 

450 

200 

151 

90.7 

310 

148 

(■) 

<•» 

>  WiIMn  the  range  ol  75  to  lao  alia 

(q)  Sawing  or  grinding  contact  cooling 
water. 

Subpart!— BPT 


Poiutant  or  pottutant  property 


Mflunvn  for 
anyldw 


mg/off-kg  (poia^ds  per  f^ 
hon  off-potfidB)  of  zvcorv- 

or 


Cfvomium 
Q«nida 


'  Within  the  range  of  7.5  to  10X>  at  al 

(r)  Sawing  on  grinding  rinse. 
Subpart  I — BPT 


PoihJtant  or  poAutam  property 


Uai*wntar 
anylday 


_L 


mg/off-kg  (powids  par 
hon  ofl^iounds)  of '. 
or  ground  btooium 
nium  nriaad 


Chrommm.. 
Cyanide  — 


r«ckel.. 


a7B2 
aS22 

3.46 


OX* 
0.?-!6 
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Subpart  I— BPT— Continued 

Pt*jl«il  or  po»il«  propwty 

Maximufn  tor 

Maxifnum  for 
monmy 
■verage 

240 
107 
36 

73.8 
(') 

106 
47.5 
21.6 
35.1 
(') 

FkjDhdB 

OilandgrMM 

TSS _ 

pH _       .._ 

Subpart  I— BAT— Continued 


■  Wittm  Wm  rang*  of  75  to  10.0  al  al  tnm. 

(s)  Sawing  or  grinding  spent  neat 
oils— Subpart  I—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(t)  Inspection  and  testing  wastewater. 

Subpart  I— BPT 


Polmam  or  polulant  propvly 


Maxmum  tor 
•ny  1  day 


Manmum  tor 


avaraga 


mg/o«-kg  (pounds  par  n* 
lion  off-pourxis)  ot  zirconi- 
um-hafraum  taslad 


Owomnan 
Cyarada... 

Nckal 

AnwnonM., 
FluoridB... 
Oil  and 
TSS 


O007 
OOOS 
0.030 
Z06 
0.917 
0.306 
0.632 
O 


0003 
O0O2 
0.020 
0.903 
0.407 
0.185 
0301 
{1 


'Within  th«  range  of  7.0S  to  lOJ)  at  all  tiniea. 

§471.92    Effluent  HmltatlofM  repTMWtttng 
ttte  degree  of  effluent  reduction  attainabta 
by  ttte  application  of  tlte  best  available 
technology  ecoooniicalty  acMevaMe  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  [BAT): 

(a)  Rolling  spent  neat  oils— Subpart 
I— BAT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Drawing  spent  lubricants— 
Subpart  I—BA  T.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(c)  Extrusion  spent  emulsions — 
Subpart  I— BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  I— BAT 


PoMant  or  poluHnI  prepany 


MaxHnum  tor 
•oy  1  day 


MannHjn)  tar 


mg/off-kg  (pounds  par  mt- 
km  oH-pounds  o*  zvconi- 
um-hatnium  axkudad 


Pollutant  or  pollutant  proparly 


Cyanida. 
Nickal 


Ruorida. 


Maxmum  tor 
any  1  day 


0.069 
0.455 

31.6 

14.1 


0.029 
0301 

ia9 

6.26 


(e)  Swaging  spent  neat  oils.— There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(f)  Heat  treatment  contact  cooling 
water. 


Subpart  I— BAT 


PoHutant  or  polkitanl  proparty 


Maxknum  (or 
any  1  day 


Maximum  (or 
monthly 
average 


Cliromiuni.. 


ai04 


mg/o((-kg  (pounds  par  mil- 
lon  of(-pour)ds)  o(  zirconi- 
um-(ia(nium  heat  treated 


Qwoffljum.. 

Cyanide 

Nickel 


■uoride. 


0.015 

0.006 

0.010 

00O4 

0.066 

0.044 

4i7 

^01 

^04 

0J06 

(g)  Tube  reducing  spent  lubricants.— 
There  shall  be  no  discharge  of  process 
wastewater  pollutants. 

(h)  Surface  treatment  spent  baths. 

Subpart  I— BAT 


PoNutanl  or  pokjlant  properly 


Maxifnum  (or 
any  1  day 


Maximum  (or 
monlNy 


mg/o(f-kg  (pounds  per  mil- 
lion ortixxjnds)  o(  zirconi- 
um-hafnium surface  treat- 
ad 


(i)  Surface  treatment  rinse. 


Subpart  I— BAT 


PoHutant  or  po«utam  properly 


Maximum  (or 
any  1  day 


Maximum  (or 
mont>i»y 
average 


mg/on-kg  (pounds  per  mil- 
lion off-pounda)  of  acori- 
um-tiafnum  surface  treat- 
ad 


Chromum. 
CywUda 


Subpart  I— BAT 


Maximum  lor 
monlhly 
average 


0  043         (j)  Alkaline  cleaning  spent  baths. 


PolMant  or  pollutant  propady 


Maximum  tor 
any  1  day 


Maximum  (or 
monthly 
average 


mg/on-kg  (pounds  per  mil- 
lion of(-pounds)  of  zircon- 
um-hafnium  alkalme 

cleaned 


Chromium 
Cyanide.... 

NKkal 

Amnio 
Ffcjorids 


(k)  Alkaline  cleaning  rinse. 
Subpart  I— BAT 


PohJtant  or  polutanl  property 


Maximum  (or 
any  1  day 


Maximum  (or 
monthty 
average 


mg/o«-*g  (pounds  par  mil- 
lion on-pounds)  ct  BKon- 
um-ha(nium  alkalina 

deanad 


Crvomium 

Cyanida 

Nickal 


(1)  Sawing  or  grinding  spent 
emulsions. 

Subpart  I— BAT 


PolkJtant  or  poNutanl  property 


Maximum  (or 
any  1  day 


Maximum  (of 
monthly 
average 


nig/o«-kg  (pounda  par  ml- 
lion  olf-pounde)  o«  zirconi- 
um-halmum  saviad  or 
ground  wHh  emuMona 


Chromum 

Cyanida 

Nickal 


(m)  Wet  air  pollution  control  scrubber 
blowdown — Subpart /—BAT.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(n)  Degreasing  spent  solvents — 
Subpart  I— BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(o)  Degreasing  rinse— Subpart  I— 
BAT.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(p)  Molten  salt  rinse. 

Subpart  I— BAT 


PoHutant  or  polkjtant  property 


any  1  day 


Maximum  (or 
mofythly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounde)  o«  zirooni- 
um-ha(nium  treated  tnth 
monen  saR 


Chromium.. 

Cyanide 

Nfckal 


0.333 

0.136 

0.220 

0091 

1.45 

0.960 

101 

443 

JMI 
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Subpart  I— BAT— Continued 


Poktfant  or  poaulanl  prapwty 

Mwknucn  lor 

Mndmumfor 
moMMy 
tvarag* 

45.0 

200 

(q)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  t— BAT 


Pollutant  or  pollutant  proparty 


any  1  day 


Maximufn  for 
monthly 
avaraga 


mg/oH-kg  (pounda  par  ml- 
Von  oH-powKta)  of  zirconi- 
um-hafnium *a«red  or 
ground  with  contact  cool- 
ing watar 


0.142 
0.093 
0.617 

42.8 

19.1 

0058 

Cyanida .      „. 

Nickal 

O039 
0406 

Ruorida _     

188 
8.48 

(r)  Sawing  or  grinding  rinse. 
Subpart  I— BAT 


PoHulant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
morMhIy 
avaraga 


mg/oK-kg  (pounda  par  mil- 
lion off-pounds)  of  sawed 
or  ground  zirconium-hafni- 
um rinsed 


Chromium _ 

0.079 

0.033 

Cyanida 

0052 

0.022 

Nickal 

0.346 

0.229 

Ammonifl „ ....»....>. 

24.0 

10.6 

Fluoride 

10.7 

4.75 

(s)  Sawing  or  grinding  spent  neat 
oils— Subpart  I—BA  T.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(t)  Inspection  and  testing  wastewater. 

Subpart  I— BAT 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum 

for  monthly 

average 


mg/off-kg  (pounds  par  mi- 
lk>n  off-pounds)  of  zirco- 
nium-hafnium tested 


Chronvum 

Cyanide 

Nickal 



0.007 

o.oos 

0030 

2.06 

0.917 

0.003 
0.002 
0020 

0  903 

0  704 

S  471.93    New  source  performanc* 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
The  mass  of  pollutant  in  the  zirconium- 
ha&iium  process  wastewater  shall  not 
exceed  the  following  values: 

(a)  Rolling  spent  neat  oils — Subpart 
I — NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 


(b)  Drawing  spent  lubricants — 
Subpart  I— NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(c)  Extrusion  spent  emulsions — 
Subpart  I— NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  I— NSPS 


Pollutant  or  pollutant  properly 


Maximum  for 
any  1  day 


MaidrDunf  for 
monthly 


mg/off-kg  (pounds  par  nA- 
kon  off -pounds)  of  zlrcofi- 
um-hainsim  axkuded 

Chromium 
CyanMa... 

Nickel 

Aitvno 

Fknrtda 

Oil  and  greaaa. 

TSS 

pH_ 

•  Within  the  range  ct  7.5  to  10.0  at  aH  timea. 

(e)  Swaging  spent  neat  oils — Subpart 
I^NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(f)  Heat  treatment  contact  cooling 
water. 

Subpart  I— NSPS 


Poltutant  or  poKutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  ml- 
kon  off-pounds)  of  zvconi- 
um-ftafnium  Itaat  toeatad 


Chrorakim 

Cyanida 

NirkHl 



0.015 
0.010 
0.066 
457 
^04 
0.686 
1.41 
(■) 

0006 
0.004 
0.044 

Ammonia .............................. 

FkioiMa 

2X>1 
0.906 

Oil  and  greaaa.... 

TSS _ 

pH 



0.412 
0.669 
(■) 

'  Within  the  lange  o(  7.5  to  10.0  at  all  «maa. 

(g)  Tube  reducing  spent  lubricants — 
Subpart  I— NSPS.  There  shall  be  no 
di8chaT:ge  of  process  wastewater 
pollutants. 

(h)  Surface  treatment  spent  baths. 

Subpart  I— NSPS 


PolkJtant  or  polkitant  properly 


Maximum  for 
arty  1  day 


Maximum  for 
nufittily 

average 


ing/ott4tg  (pounds  per  mi- 
kon  off-pounds)  of  zirconi- 
um-hafnium surface  treat- 
ed 


Cfiromium... ...«-     ............ 

0.150 
0.088 

0.061 

Cyanida 

0.041 

NKkel 

0.653 

0.432 

Ammonia _ 

45.3 

20.0 

Fkjonde 

20.0 

896 

6.80 

4.06 

TSS _... 

14.0 

6.63 

pH - 

(') 

(') 

(i)  Surface  treatment  rinse. 
Subpart  I— NSPS 


PoMant  or  polutant  pnopailii 


mg/off-kg  (pounds  pi 
kon  oO-powidB)  of  1 


025 

1.71 

118 

S7S 

17.8 

tBA 

n 

O.M0 

ryMirt* 

Ot07 

NkM 

1.13 
S2.1 

215 

''^  a^  J  lasi     

107 

TSS 

174 

pM 

n 

■  Within  ttia  range  d  7.5  to  10.0  at  al  kmes 

(j)  Alkaline  cleaning  spent  baths. 
Subpart  k-NSPS 


mg/olHig  (pounds  i 
kon  oH-iMMnMi  of 
unvhalnum 


Chroiakjm 
Cyanide 


>  WWHn  ttie  rwiga  ol  7.5  to  10X>  at  al  «M 

(k)  Alkaline  pleaning  rinse. 
Subpart  I— NSPS 


Pollutant  or  polkitant  property 


Maximum  tor 
anylday 


mg/oll-kQ  Ipoundi  pi 
ton  ciW  puwti)  o>  3 
Lvn-hslnHm  i 


ctaanad 

{Chromium    

1JB 
0911 
&03 
4.9 
187 
62-8 
129 
(•» 

QMS 

Of1v*iH 

osrr 

Nirltal 

398 

184 

Pi^mnit*            

824 

CM  and  grfiate 

37.7 

TKR 

814 

pH                                

CI 

>  Within  the  range  of  7.5  to  10.0  at  al 

(1)  Sawing  or  grinding  spent 
emulsions. 

Subpart  I — NSPS 


rCmtmn  Or  pOHUVni  pPOfMrY 


MBnnwn  fof 
ar«l  dnr 


Manmum«r 


mg/olf-kg  (poundi  par  ■«•■ 
Hon  off'^mis  NIS)  01  m.ms- 
ian*hafrwan  aMMd  or 
groiaid  wklt  eraulsionB 


Chfomkan.. 
Cyanide 


■  WNhtn  the  range  of  7.5  to  10.0  at  all  timea. 


0124 

0061 

0.082 

0034 

0.540 

0467 

S7i 

l&SO 

18.7 

TM 
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Subpart  I— NSPS— Continued 


Pollbtant  or  poOutani  property 


CM  and  grsase. 

TSS „., 

PH 


Maidmum  tar 
any  1  day 


562 
115 
("» 


Maximum  tor 
morrtWy 
average 


337 

54a 


■  Within  Ota  range  o(  7.5  (o  10.0  at  all  lxne& 

(m)  Wet  air  pollution  control  scrubber 
bhwdown— Subpart  I— NSPS.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(n)  Degreasing  spent  solvents — 
Subpart  I— NSPS.  There  shall  he  no 
discharge  of  process  wastewater 
pollutants. 

(o)  Degreasing  rinse — Subpart  I— 
NSPS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants 

(p)  Molten  salt  rinse. 

Subpart  I— NSPS 


Pollutant  or  polUant  properly 


Maxvnum  tor 
any  i  day 


Maximum  tor 
monthly 
average 


mg/oH-ttg  (pounds  per  mrl- 
ton  off-pounds)  of  orcoru- 
um.«w>nium  Malad 


Cnnxnum 

Cyanide... 

Nekel 

Ammoma 

Fluonde 


'  Witfim  Itie  range  of  7.5  to  10.0  at  aH  times. 


(q)  Sawing  or  grinding  contact  cooling 
water 

Subpart  I— NSPS 


Polutant  or  poMutam  property 


Maximum  tor 
any  1  day 


Maximum  for 
montMy 
average 


mg/olf-kg  (pounds  per  mil- 
lion off-pounds)  of  zircont- 
um-fiafnium  sawed  or 
ground  witfi  contact  cod- 
ing water 


Chromium. 

Cyanide 

Nickel 

Anwnonis 

Fkjonde 


'  Wittwi  the  range  o>  7  5  to  10.0  at  all  Hmes. 

(r)  Sawing  or  grinding  rinse. 
Subpart  I— NSPS 


PoNutani  or  poHutani  property 


Chromum.. 


Maximum  for 
any  1  day 


Maximum  for 
montWy 
'      average 


mg/off-ltg  (pourvls  per  mil- 
kon  off-pounds)  of  sawed 
or  ground  zrconium-nafnt- 
um  I 


0.079  I 


0.033 


Subpart  I— NSPS— Continued 


PoOutant  or  pollutam  property 


Cyarada.. 
Nickel 


Pluonde _. 

Oil  andGraaa*.. 

TSS 

pH 


Maximum  tor 
arty  1  day 


0052 
0.346 

24.0 

10.7 
3.60 
7.38 

(') 


Maximum  tor 
monttily 
average 


'  vyittvn  range  of  7  5  to  100  at  aH 

(s)  Sawing  or  grinding  spent  neat 
oils— Subpart  I— NSPS.  There  shall  be 
no  discharge  or  process  wastewater 
pollutants. 

(t)  Inspection  and  testing  wastewater 

Subpart  I— NSPS 


PoUutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthty 
average 


mg/off-kg  (pounds  per  mi*- 
lion  off-pounds)  of  zircont- 
um-hafnium  tasted 


ChiQinluffi.. 
CyaMa-... 

Nickel 


FhXKide 

Oil  and  grease.. 

TSS 

pH 


0.007 
0.005 
0.030 
2.06 
0.917 
0.306 
0.632 
(') 


0.003 
0.002 
0020 
0.903 
0.407 
0.18S 
0.301 
(■) 


■  Within  the  range  of  7.5  to  10.0  at  an  limas. 

§  471.94    Pretreatment  standards  for 
existing  sources  (PSES). 

E.xcept  as  provided  in  40  CFR  403.7 
and  403.13.  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  by  August  23. 1988 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 
The  mass  of  wastewater  pollutants  in 
zirconium-hafnium  forming  process 
wastewater  introduced  into  a  POTW 
shall  not  exceed  the  following  values: 

(a)  Rolling  spent  neat  oils — Subpart 
I— PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Drawing  spent  lubricants — 
Subpart  I— PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(c)  Extrusion  spent  emulsion — 
Subpart  I— PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  press  hydraulic  fluid 
leakage. 


Subpart  I— PSES 


Pollutant  or  poNulant  property 


Maximum  lor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/olf-kg  (pounds  per  mil- 
lion off-pounds)  of  zircont- 
um-hatnium  extnidad 


(e)  Swaging  spent  neat  oils — Subpart 
I— PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(f)  Heat  treatment  contact  cooling 
water 

Subpart  I— PSES 


PoUutant  or  poNutam  property 


Maximum  tor 
any  1  day 


Maximum  lor 
monttily 
average 


mg/off-kg  (pourvls  per  mH- 

(        lion  otf-pourxl*)  of  nrconi- 

um-hafnium  heat  treated 


Chnomium.. 

Cyanide 

Nickel 


Fkionde.. 


0.015 

0.006 

0.010 

0.004 

0.066 

0044 

4.57 

2.01 

2.04 

0.906 

(g)  Tube  reducing  spent  lubricants — 
Subpart  I— PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(h)  Surface  treatment  spent  baths. 
Subpart  I— PSES 


PoUutant  or  pollutant  property 


Maximum  tor 
any  1  day 


Maximum  lor 
monttily 

average 


m()/on-kg  (pounds  per  mil- 
lion off-pounds)  of  zirconi- 
um-hafnium surface  Seat- 
ed 


Chromium 

Cyanide 

Nickel.... 


(i)  Surface  treatment  rinse. 
Subpart  I— PSES 


PoUutant  or  pollutant  property 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/olf-kg  (pounds  per  mil- 
lion off-pounds)  of  zirconi- 
um-hafnium surface  treat- 
ed 


Chromium 
Cyanide... 
NkAel 
ArrwnonM 


(j)  Alkaline  cleaning  spent  baths. 
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Subpart  I— PSES 


Subpart  I— PSES— Continued 


PoUutanl  or  polulant  propany 


Maxmumior 
any  1  day 


Maximum  lor 


mg/oH-kg  (pounds  per  mil- 
liort  o>f-pounds)  of  arcorv- 
um-haMum  alkaline 

ciaanad 


Chronauro ,             

0.704 

0.268 

Cyanida 

0.464 

0.192 

Nickrt 

3.07 

2.03 

AmmoriM  ............................... 

214 

»3.e 

Fluoiida.. _ _ 

9S.2 

42.3 

(k)  Alkaline  cleaning  rinse. 
Subpart  I— PSES 


PolulaiM  or  poMularM  property 


Uaumum  tor 
any  1  day 


Maximum  lor 
awaraga 


mg/olf-kg  (pounds  per  mil- 
lion oil-pounds)  ol  zirconi- 
um-hafnwm  alkaline 

clear)ed 


Chromium 
Cyanide .... 

Nickel 

Ammonia.. 
Fkionde... 


(1)  Sawing  or  grinding  spent 
emulsions. 


Subpart  I— PSES 


Pollutant  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/oft-kg  (pounds  per  mil- 
lion ofl-pounds)  of  zirconi- 
um-hafnium sawed  or 
grourtd  with  emulsions 


Chromium 
Cyanide ... 

Nickel 

Ammonia. 
Ruoride... 


(m)  Wet  air  pollution  control  scrubber 
blowdown— Subpart  I— PSES.  There 
shall  be  no  discharge  or  process 
wastewater  pollutants. 

(n)  Degreasing  spent  solvents — 
Subpart  I— PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(o)  Degreasing  rinse — Subpart  I— 
PSES.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(p)  Molten  salt  rinse. 

Subpart  I— PSES 


Pcikitant  or  poNutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion ofl-pounds)  ol  zirconi- 
um-fialnium  treated  with 
molten  salt 


Chromium _... 

Cyanide 

0.333 
0.220 
1.45 
101 

0.136 
0  001 

Nickel 

Ammonia 

0.960 
44.3 

Pollutant  or  pdulanl  property 

Maximum  tor 
anyl  day 

Maximum  tor 
laonny 
average 

Fkjorkje _„ 

45 

20 

(q)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  I— PSES 


PoMulant  or  polkjtant  pixiperty 


Maximum  for 
anyl  day 


Maximum  for 
monthly 
average 


mg/oW-kg  (pounds  per  mil- 
lion oM-pourKte)  of  2>-xoni- 
um-hefnium  sawed  or 
grour«d  wUh  contact  cool- 
ing < 


Chromium 
Cyankle ... 

Nickel 

Ammonia. 
Fkjohde ... 


(r)  Sawing  or  grinding  rinse. 
Subpart  I— PSES 


Polutaotor  poHutanI  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  ol  sawed 
or  ground  nroonium-halnr- 
um  I 


Chromium 
Cyanide... 

Nickel 

Ammonia. 
Fluoride ... 


0.079 

0033 

0.052 

0.022 

0.346 

0.229 

24 

10.6 

10.7 

4.75 

(s)  Sawing  or  grinding  spent  neat 
oils— Subpart  I— PSES.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(t)  Inspection  and  testing  wastewater. 

Subpart  I— PSES 


Po«utant  or  poHutant  properly 


Maximum  lor 
any  1  day 


Maximum 
for  fiimffiily 


mg/off-kg  (pounds  per  m>- 
kon  off-pounds)  of  zirco- 
nium-hafnium tested 


Chromium 

Cyanide .._ _ 

Nickel r. 

0007 

0.005 

0.030 

2.06 

0.917 

0.003 
0.002 
0.020 
0.903 

Fkioride _ 

0.407 

§  471.95    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS).  The 
mass  of  wastewater  shall  not  exceed  the 
following: 


(a)  Rolling  spent  neat  oils — Subpart 
I^PSNS.  There  shall  be  no  discfaai^  of 
process  wastewater  pollutants. 

(b)  Drawing  spent  lubricanta — 
Subpart  I— PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(c)  Extrusion  spent  emulsions — 
Subpart  I— PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(d)  Extrusion  press  hydraulic  fluid 
leakage. 

Subpart  I— PSNS 


Polulanl  or  poOutam  property     "^Y^ 


mg/oR-kg  (pounds  par  ntf- 
ton  oM-poinds)  of  acoM- 


laMotniua 

■iifci  iii^ 

o.to« 

OjOBS 
0.455 

31 « 

4T.1 

OjOO 

r.ywikto 

ooet 

Mrkal 

0.301 

Anvnonif _ 

13lS 

FkinrirtD 

*M 

(e)  Swaging  spent  neat  oils— Subpart 
I — PSNS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(f)  Heat  treatment  contact  cooling 

water. 

Subpart  (—PSNS 


mg/ofl/ko  I 
ion  oS^oanda)  of  I 


imHiUmm 

hart  Mtfad 

Chromium 

turn 
oxno 
osm 

4jS7 

^f^ 

rvwirrtt 

ojoos 

Nickel 

0u0«4 

2j01 

Fkjorkia       - 

(g)  Tube  reducing  spent  lubricants — 
Subpart  I— PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(h)  Surface  treatment  spent  baths. 

Subpart  I— PSNS 


PoNutant  or  pokrtant  prxipeity 


mg/oM/kg  i 
ion  astounds)  «l  anaM- 
KTi-hainun  aurfaoa  Mtf- 
ed 


Chromium.. 

CyAnirl*     . 

aiso 

QuSSS 

osa 

4&3 

OjOBI 
OiMI 

IxiCkrH 

a432 

Ammonia... 
f-1U0r^  .... 

20 
SJS 

(i)  Surface  treatment  rinse. 
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Subpart  I— PSNS 


Poamwil  or  polutMit  preparty 


Maximum  lor 
•ny  1  dtf 


UKonumlor 


mg/ofl/kg  (pounds  par  mi- 
lon  offsnunds)  of  zvcora- 
um-tMinwn  lutaca  »mI- 
•d 


Ownman 

0.391 
0258 
1.71 
119 
S2.9 

0.160 
0.107 
1.13 

52.1 

23.5 

ryarwl* 

MrM 

FhttiitB 

(j)  Alkaline  cleaning  spent  baths. 
Subpart  I— PSNS 


PolhMnl  or  pdulant  properly 


Maomum  tor 
■ny  1  d^r 


Maximum  tor 
momtily 
•veraga 


mg/off/kg  (pounds  par  mil- 
lion on.pounds)  o(  zvcon- 
um^iafnium  alkalina 

cleaned 


OiraniMn_   „    

0.704 
0.464 
3.07 
214 
95^ 

0.288 
0192 
2  03 

CyanidB 

McM...     . 

4Z3 

(k)  Alkaline  cleaning  rinse. 
Subpart  I— PSNS 


Polulam  or  polutani  properly 


Maximum  for 
any  1  day 


Maximum  tor 
monthly 
average 


mg/o<f.kg  (pounds  par  mi- 

Inn  off-pounds)  o(  zirconi- 
um-fiafnium 


.daanad 

1.38 
0.911 
603 

419 

187 

0.S6S 
0.377 
399 
184 
829 

CyMiirta 

Mckal 

FknidB           

(1)  Sawing  or  grinding  spent 
emulsions. 

Subpart  I— PSNS 


,  PoliManI  or  polulanl  property 


Maximum  tor 
ar<y  1  day 


Maximum  tor 
momMy 
average 


mg/o«f-kg  (pounds  per  mit- 
ion  off-pounds)  o(  arconi- 
um-Dafnium  tawed  or 
growid  with  smultiona 


Onmun 

0.124 
0.062 
0.540 

37.5 

16.7 

0.051 
0.034 
0.357 
18.50 
7.42 

Cywate 

NKkal 

Fk»i>l> 

(m)  Wet  air  pollution  control  scrubber 
blowdown— Subpart  I— PSNS.  There 
shall  be  no  dischar:ge  of  process 
wastewater  pollutants. 

(n)  Degreasing  spent  solvents — 
Subpart  I— PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 


(o)  Degreasing  rinse — Subpart  I — 
P6NS.  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(p)  Molten  salt  rinse. 

Subpart  I— PSNS 


PoManl  or  pollutani  property 


Iriaximum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/off-kg  (pounds  per  mi- 
kon  off-pounds)  of  zircorv- 
um-hafriium  nraed  teHow- 
ing  molten  salt  treetmem 


Ovomaim.. 
Cyanide 


Nicfcel.. 


Fhionde. 


0.333 

0.138 

0.220 

0.091 

1.45 

0.960 

toi 

44  3 

45.0 

20.0 

(q)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  I— PSNS 


Pollutant  or  pollutant  properly 


Maximum  lor 
any  1  day 


Maxifnum  tor 
monthly 
average 


mg/oH-kg  (pourxls  per  mil- 
lion offiX>unds)  of  zucont- 
unv-hafnium  sawed  or 
ground  with  contact  cool- 
ing water 


0.142 
0.093 
0.617 

4£8 

191 

0058 

Cyanide 

0.039 
0.406 
18.8 
8.48 

NKkel 

(r)  Sawing  or  grinding  rinse. 
Subpart  I— PSNS 


PolhJtant  or  poHutant  property 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of  sawed 
or  ground  zrconum-hafnt- 
umhnaed 


Chrtxnium, 
Cyanida 


(s)  Sawing  or  grinding  spent  neat 
oils— Subpart  I— PSNS.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(t)  Inspection  and  testing  wastewater. 

Subpart  I— PSNS 


Polkitant  or  polhjtant  property 


Maximum  tor 
any  Iday 


Maximum 

tor  monthly 

average 


mg/off-kg  (pounds  per  mil- 
lion off-pourxis)  of  zirco- 
niunvhafnium  tested 


Chromium.. 

Cyanida 

Nicfcw ........ 


Fkxjrida. 


0.007 

0.005 

0.030 

2.08 

0.917 


0.003 
0.002 
0.020 
0.903 
0.407 


§471.96    Efftuant  limitations  rcpTMvnting 
ttM  degree  of  effluent  reduction  attainable 
by  the  application  of  the  beat  conventional 
poNutant  control  technology  (BCT) 
[Reserved]. 

Subpart  J— Metala  Powders 
Subcategoi7 

§  47 1 . 1 00    AppilcabUity;  description  of  the 
powder  metala  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introductions  of  pollutants 
into  publicly  owned  treatment  works 
from  the  process  operations  of  the  metal 
powders  subcategory. 

§  471.101    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  for  the 
process  operations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(a)  Metal  powder  production 
atomization  wastewater. 

Subpart  J— BPT 


PoHutant  or  polk/tant  properly 


Maximum  for 
any  1  day 


Maximum  lor 


average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of 
powder  wet  atomized 


■  Within  the  range  oi  7.5  to  10.0  at  all 

(b)  Sizing  spent  emulsion. 


Subpart  J— BPT 


Pollutant  or  poltutanl  property 


Maximum 

tor  any  1 

day 


■Maximum 

for  monttHy 

average 


mg/ofl-kg  (pounds  per  mil- 
lion off-pounds)  of 
powder  sized 


Copper 
Cyanide 


•  Within  the  range  o(  7.5  to  10.0  at  all  limaa. 

(c)  Oil-resin  impregnation 
wastewaters-Subpart  /—BPT.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 


JMI 
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(d)  Steam  treatment  wet  air  pollution 
control  scrubber  blowdown. 


Subpart  J— BPT 


Pollutant  or  pollutant  property 


MaxiiTium  tor 
any  1  day 


Manmuni  tor 
monthly 
averaga 


mg/oH-lig  (pounda  par  mil- 
lion on-pounda)  of  poowr 
mataHurgy  paita 
traatad 


Copper 

Cyanida 

LeMt 

OH  and  graiia.. 

TSS 

PH 


1.51 

0.782 

0.230 

0.095 

0.333 

0.159 

1S.9 

9.51 

3^S 

15.5 

(') 

(') 

■  Within  the  range  o<  7.5  to  10  0  at  all  timaa. 

(e)  Tumbling,  burnishing  and  cleaning 
wastewater. 

Subpart  J— BPT 


PoOutant  or  pollutant  property 


Majwnum  tor 
any  1  day 


Maximurn  tor 
monthly 
■varaga 


mg/otf-kg  (pounds  per  mil- 
lion off-pounds)  o( 
powder  metallurgy  parts 
tumbled,  bumishad.  or 
cleaned 


Copper.. 
Cyanide 


■  WMhm  the  range  ol  7.5  to  10.0  at  aN  times. 

[f]  Sawing  or  grinding  spent  neat 
oils.—Subpart /—BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(g)  Sawing  or  grinding  spent  emulsion. 

Subpart  j— BPT 


Pollutant  or  pollutant  property 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


mg/off-kg  (pounds  per  mil- 
lion oH-pounds)  o( 
powder  metallurgy  parts 
sawed  or  ground  with 
emulsion 


'  Within  the  range  01  7.5  to  10.0  at  aO  times. 

(h)  Sawing  or  grinding  contact  cooling 
water. 


Subpart  j— BPT 


Pollutant  or  poNutanl  proparly 


{  Maximum  lor 
any  1  day 


Maximum  tor 
monttily 
averaga 


mg/ott-lig  (pounds  per  ml- 
Kon  otf-pounds)  ol 
powder  metallurgy  parte 
aawad  or  ground  wtti 
contact  cooling 


Copper. 

Cyanida 


'  Within  the  range  01  7.5  to  10.0  at  an 


(i)  Hot  pressing  contact  cooling  water. 
Subpart  J— BPT 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  tar 


mg/off-kg  (pounda  par  mil- 
lion otf-pounds)  ol 
powder      cooled     attar 


Copper 

Cyanide 

Lead 

Oil  andgraaaa. 

TSS 

PH.. 

>  Within  the  range  ol  7.5  to  10.0  at  al  Ifenaa. 

(j)  Mixing  wet  air  pollution  control 
scrubber  blowdown. 

Subpart  J— BPT 


Pollutant  or  pollutant  properly 


Maximum  tor 
anyl  day 


Maximum  tar 
monthly 
average 


mg/off-kg  (pounds  per  ml- 
ion  oH-pounds)  of 
powder  mixed 


Copper 
Cyanide 

Lead 

Oil  and  grease 
TSS 


■  Within  the  range  of  7  5  to  10.0  at  aN  irnaa. 


(k)  Degreasing  spent  solvents. — 
Subpart  f— BPT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§471.102    EffliMnt  llmltatlorw  repTMcntlng 
th«  degree  of  effluent  reduction  ettakieble 
by  the  epplicetton  of  ttie  beet  evaHebie 
technotogy  economically  achlevalile  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT): 

(a)  Metal  powder  production 
atomization  wastewater. 


Subpart  J— BAT 


Poiulanl  or  popular*  property 


tar  any  1 


mp/off-kg  Ifoimdt  par  i 


Copper. 
Cyanida 


(b)  Sizing  spent  emulsions. 
Subpart  J— BAT 


PoNiAarM  or  polulvM  prapar^ 


Mg/olUg 
ion 


Copper.. 
Cyanida. 


OIBB 
lUMM 


eets 


(c)  Oil-resin  impregnation 
wastewatei^-SubpartJ—BAT.  There 
shall  be  no  discharge  of  procese 
wastewater  pollutants. 

(d)  Steam  treatment  wet  air  pollution 
control  scrubber  blowdown. 

Subpart  J— BAT 


PoNudnl  or  poMutini  property 


mg/flMg  ipoHidB  pw  I 


Copper 

Cyanida 


(e)  Tumbling,  burnishing  and  cleaniag 
wastewater. 

Subpart  J— BAT 


PoMutanl  or  polulaM  prapei^ 


mg/olUg  (poMiga  p»  I 


(f)  Sawing  or  grinding  spent  neat  oih. 
Subpart /—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

(g)  Sawing  or  grinding  spent 
emulsions. 


JMI 
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SuePABT  J— BAT 


POMwit  or  poManl  profMfty 


Itodmumlor 
■ny  1  atn 


Msidnium  lof 


■varag* 


nig/olt-kg  (poundi  par  mil- 
lion on-poundi)  o( 
powdar  maMlurgy  parti 
or    ground    with 


Ooppar.. 


Cyanata. 


34.4 
&2S 

7.60 


ia.1 

2.17 
3.62 


(h)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  J— BAT 


Potman*  or  pa6ulai«  proparty 


ktanmum  tar 
any  1  day 


Maidnium  tor 
niunttriy 


mg/o(Mig  (poundi  par  ml- 
lon  od-poundi)  o( 
poardar  laiintf  or  ground 
Mti  comad  oooing 


Coppar.. 


Cyanida.. 


3.06 
a470 

aasi 


1.82 

ai95 

a324 


(i)  Hot  pressing  contact  cooling  water. 
Subpart  J— BAT 


PolulM  or  poMwl  praparty 


NHidfnuRi  tor 
anyldnf 


Maximum  tor 


mg/off-kg  twundi  par  mil- 
Ion       ofl-poundi)       oi 


Coppar  „ 


Cyanida. 


16.7 
170 


&eo 

1.06 
1.760 


(j)  Mixing  wet  air  pollution  control 
scrubber  blowdown. 

Subpart  J— BAT 


PoluMnl  or  poluMnl  proparty 


MBdmumtor 
■nyidty 


Maximum  tor 


mg/olHig  (pounda  par  mil- 
Ion       od-poundi)       ol 


Coppar  .> 


Cyanida. 


1.50 
2-29 
3J2 


7.30 

0.946 

1.56 


(k)  Degreasing  spent  solvents— 
Subpart /—BAT.  There  shall  be  no 
discharge  of  process  wastewater 
poUutants. 


S  471.103 
rtandf  d»  (NSP8). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
The  mass  of  pollutants  in  the  metal 
powder  process  wastewater  shaU  not 
exceed  the  following  values: 


(a)  Metal  powder  production  atom- 
ization  wastewater. 

Subpart  J— NSPS 


PoNiMnl  or  pdutant  proparly 


Maximwn  tor 
any  1  day 


Maximum  lor 
monthly 
avaraga 


mg/olf-kg  (pounds  par  mil- 
lion       off-pounds)        of 


•  WIMn  iha  ranga  o>  7.S  to  10.0  «  M  Imaa. 

(b)  Sizing  spent  emulsions. 
Subpart  J— NSPS 


PoMilani  or  poAjtanI  propaily 


Maxinwn  tor 
any  1  day 


Maximum  tor 
iitontttfy 
avaraga 


mg/off-kg  (pounda  par  mil- 
Hon  off-pounds)  of 
powdar  aizad 


Coppar.... 
Cyanida. 


caw 

TS8. 
pM__ 


0.026 

0.015 

0.004 

0.002 

0.006 

0.003 

0.292 

0.175 

0.509 

0.286 

(•) 

(') 

■  WHtw)  Iha  ranga  of  7.5  to  10.0  at  aN  timaa. 

(c)  Oil-resin  impregnation 
wastewater.— Subpart  J— NSPS.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(d)  Steam  treatment  wet  air  pollution 
control  scrubber  blowdwn. 

Subpart  J— NSPS 


Pokrtant  or  polutant  proparty 


Maximum  tor 


Maximum  for 
monthly 
avaraga 


mg/off-kg  (pounds  par  mil- 
ton  off-pounds)  of 
powdar  mstaNurgy 
slaam  Iraatsd 


1.61 

0l230 

0.333 

15.9 

32.5 

(') 

0.792 
0.095 
0.150 
951 

Cyartda... 
Lead 



Oil  and  gn 

rat* 

TSS T. 

15.5 
(') 

pH „ 

'  vmm  tha  range  of  7.5  to  10.0  at  all  Umaa. 

(e)  Tumbling,  burnishing  and  cleaning 
wastewater. 

Subpart  J— NSPS 


PoMM  or  pdutonl  propany 


Maximum  tor 
aoylday 


Maximum  for 


avaraga 


mg/off-kg  (pounds  psr  m«- 
kn  off-pounda)  of 
PM^  matakjrgy  pwt* 
lumMad,     tMmishad.     or 


Coppar.. 


Qwnlda 

Lai 

01 


6.36 
1-28 
1J6 
88.0 


Subpart  J— NSPS— Continued 


PoUutant  or  poHutant  proparly 


TSS.. 
pM._. 


Maxirxim  for 
any  1  day 


181 

(■) 


Maximum  lor 
monthly 
avarsge 


65.8 
(') 


>  WHhin  tha  ranga  of  7.5  to  10.0  at  all  limas. 

(f)  Sawing  or  grinding  spent  neat 
oils.— Subpart /—NSPS.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(g)  Sawing  or  grinding  spent 
emulsions. 

Subpart  J— NSPS 


Polulant  or  poMant  propany 


8  a  ■     I  J  -  - 

MBonwm  for 
any  1  day 


Maximum  tor 
monthly 
avaraga 


mg/off-kg  (pounds  par  mil- 
lion off-pounds)  of 
powdar  malalkx-gy  parts 
sawad  or  ground  with 
amulslona 


Coppar... 
Cyanida. 


OH  and 

TSS._ 
pH 


0.035 
0005 
0.006 
0.362 
0.742 


(') 


0.010 
0.002 
0004 
0.217 
0.353 


(■) 


>  Within  tha  ranga  of  7  5  to  100  at  all  timaa. 

(h)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  J— NSPS 


Polkitani  or  poManl  proparly 


Maximum  tor 
any  1  day 


MAibfTiufTt  for 


mg/off-kg  (pounds  par  mt- 
lion  off-pourxls)  ol 
powder  sa¥»ed  or  ground 
with  contact  cooling 
water 


Coppar 
Cyanida 


■  Within  Iha  ranga  of  7  J  to  10.0  at  aH  times. 

(i)  Hot  pressing  contact  cooling  water. 
Subpart  j— NSPS 


Polulant  or  poMwil  property 


Maximum  lor     "^5!SL'°' 
any  1  day  "wnwiy 

•"J  '  "^  avaraga 


mg/off-kg  (pounds  per  mH- 
off-pounds)        of 
cooled      after 


>  WW*)  the  range  of  7.5  to  10.0  at  al  Umaa. 


440 

aseo         0)  Mixing  wet  air  pollution  control 
sit        scrubber  blowdown. 
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Subpart  J— NSPS 


POIulint  or  pollutant  properly 


Maximuin  tor 
any  1  day 


Maximum  tor 
montWy 
average 


(d)  Steam  treatment  wet  air  pollution 
control  scrubber  blowdown. 

Subpart  J— PSES 


mg/o(l-kg  (pourtdt  per  mi- 

Von       oH-pounda)       d 
powdar  mixed 


PoUutant  or  pollutant  property 


Maximum  lor 
anyl  day 


Maximum 
tor  monthly 


Capper 
Cyanida 


mg/off-kg  (poundt  par  m«- 
llon  off-pounda)  of 
powder  metallurgy  part 
steam  treated 


■  Within  the  range  o<  7.5  to  10.0  at  all  Hmes. 

(k)  Degreasing  spent  solvents. — 
Subpart /—NSPS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

S  471.104    Pr«trMtm«nt  standards  for 
•xMIng  •ourcas  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13.  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  by  August  23. 1988 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 
The  mass  of  wastewater  pollutants  in 
metal  powders  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following  values: 

(a)  Metal  powder  production 
atomization  wastewater. 


Subpart  J— PSES 


(e)  Tumbling,  burnishing  and  cleaning 
wastewater. 

Subpart  J— PSES 


PoHutant  or  polutant  property 


Maximum 
tor  any  t 


Maximum  tor 
monthly 
average 


mg/on-kg  (pounds  per  mi- 
lion  off-pounds)  of 
potvder  metallurgy  parts 
tumbled,    burnished,    or 


Copper 

Cyanide 

Lead 

6.36 

1.26 
1.85 

4.40 

0.526 

0J80 



(f)  Sawing  or  grinding  spent  neat 
oils.— Subpart /—PSES.  There  shall  be 
no  discharge  of  process  watewater 
pollutants. 

(g)  Sawing  or  grinding  spent 
emulsions. 

Subpart  J— PSES 


Pollutant  or  pollutant  property 


Maximum 

tor  any  1 

day 


Maximum  for 
monthly 
average 


Pollutant  or  pollutant  property 


Maximum 
for  any  1 

day 


Maximum 

for  montfity 

average 


mg/off-l(g  (pounds  per  mil- 
lion off-pounds)  of 
powder  wet  atomized 


Copper 

Cyanide 


mg/oft-kg  (pounds  per  mi- 
Kon  otf-pounds)  of 
powder  metallurgy  parts 
sawed  or  ground  with 
emulsions 


(b)  Sizing  spent  emulsions. 
Subpart  J— PSES 


Pdlutwrt  or  polkjtant  property 


Maximum 

for  any  1 

day 


Maximum  for 
monthly 
average 


(h)  Sawing  or  grinding  contact  cooling 
water. 

Subpart  J— PSES 


mg/off-kg  (pounds  per  mH- 
Ikxi  off-pounds)  of 
powder  sized 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Copper.. 
Cyanide 


0015 
0.002 
0.003 


mg/off-kg  (pounds  per  m»- 
»on  off-pounds)  of 
powder  sawed  or  ground 
contact       cooling 


(c)  Oil-resin  impregnation 
wastewater. — Subpart  /—PSES. 


Copper 
OyanMe 


(i)  Hot  pressing  contact  cooling  water. 


Subpart  J— PSES 


Polutant  or  polutani  properly 


Maxinwi  lor  ; 

any  1  day     i 


tor  monkey 


mg/off-kg  (powids  par  mI- 
kon       ofl-povidil       oi 


(j)  Mixing  wet  air  pollution  control 
scrubber  blowdown. 

Subpart  J— PSES 


PoMulanl  or  polutanl  property 


tar  any  1 


•ng/oH-kg  (poimdt  per  «i- 
ion       otHMwidsl       tf 


(k)  Degreasing  spent  solvents — 
Subpart /—PSES.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

847^'^05    Preti6atnMnt  stsndaiiSt  tar  i 
•ourcM  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 

any  new  source  subject  to  this  subject 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources.  The  mass  of 
wastewater  pollutants  in  metal  powders 
process  wastewater  introduced  into  a 
POTW  shall  not  exceed  the  following 
values: 

(a)  Metal  powder  production 
atomization  wastewater. 

Subpart  J— PSNS 


Potutam  or  poiulanl  property 


Maxinmn     i 
foranyt     | 

0^  1 


mg/ofl-kg  (poinis  par  lai- 
kon       olf-pins>ts)       of 


Copper 

Cyankto 


(b)  Sizing  spent  emulsions. 
Subpart  J— PSNS 


PoHutant  or  polkJtant  property 


tar  any  1 


mg/off-kg  (pounds  par  mS- 
hdn       ofl-poi«<ds)       of 


Copper.. 
Cyanide.. 


zzf 


0028 
0.004 


0.015 
OOOB 
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SusPAHT  J— PSNS-Continued 

Muimum 

toranyl 

Of 

Murimum 
average 

LaaH 

0.006 

(c)  Oil-resin  impregnation 
wastewater— Su^rt  J— PSNS.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 

(d)  Steam  treatment  wet  air  pollution 
control  scrubber  blowdown. 

Subpart  J— PSNS 


Polmant  or  polmant  picparly 


Maximuin  for 
any  1  day 


Maxtmum 
tor  mcnthty 


mg/ofl-kg  Cpounda  per  mit- 
kon  off-pounds)  of 
poiwder  metallurgy  parts 


(e)  Tumbling,  burnishing  and  cleaning 
wastewater. 

Subpart  J— PSNS 


Pollutant  or  poautant  property 


tor  any  1 


MaMmum  tor 


mg/off-kg  (pounk  par  ml- 

lion  on-pounda)  of 
powder  melalurgy  parts 
lunttsd.    bunaahad.    or 


(f)  Sawing  or  grinding  spfint  neat 
oils— Subpart  J— PSNS.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(g)  Saving  or  grinding  spent 
emulsions. 

Subpart  J— PSNS 


Subpart  J— PSNS— Continued 

PoNutant  or  polutani  propwty 

Maximum 
tor  any  1 

Maximum 

tormonlhty 

average 

La»d-..  _.. 

aooo 

0.004 

(h)  Sdwing  or  grinding  contact  cooling 
water. 

Subpart  J— PSNS 


Poautant  or  poautant  property 


Maximum  tor 
any  1  day 


M«dmum 
for  montMy 


mg/ofl-lig  (pounda  per  mil- 
lion      otf-pounda)       of 

powder  sawed  or  ground 
wit^      contact     cooling 


Copper 
Cyanida 


(i)  Hot  pressing  contact  cooling  water. 
Subpart  J— PSNS 


Polkitant  or  poautant  property 


Maximum  tor 
any  1  day 


Maximum 
lor  montttfy 


mg/off-kg  (pounda  par  mil- 
lion off-pourida)  of 
powder      cooled      after 


(j)  Mixing  wet  air  pollution  control 
scn'bber  blowdown. 

Subpart  J— PSNS 


PoaiMnI  or  pollutant  property 


Maximum 

tor  any  1 

day 


Maximum  for 
mortthly 
average 


mg/off-kg  (pounds  per  mil- 
lion off-pounds)  of 
powder  mixed 


Copper... 
Cyanida.. 


Poautant  or  potulanl  property 


Maximum 

tor  any  1 

day 


Maximum 

lor  montfily 

average 


7.90 
0»48 

i.sa 


mg/off-kg  (pounds  per  m<l- 
iton  off-pounds)  of 
sawed  or  ground  with 
amulatons 


(k)  Degreasing  spent  solvents — 
Subpart  J— PSNS.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 


Copper... 
Cyanida. 


if 


0.035  0.018 

0.006  I  0.002 


9471.106    EffhMnt  HmltatkMW  r«pr*Mnting 
the  dagrM  of  •ffliMnt  raductlon  Bttalnai)!* 
by  th*  appWctlon  of  ttto  boot  convnMonol 
pollutant  control  tocfmology  (BCT) 
[RoBorvod]. 

PART  469-COPPER  FORMING  POINT 
SOURCE  CATEGORY 

For  the  reasons  stated  above,  EPA  is 
amending  40  CFR  Part  468  as  follows: 

1.  The  authority  citation  for  Part  468 
continues  to  read  as  follows: 

Authority:  Sections  301,  304  (b).  (c),  (e)  and 
(g),  306  (b)  and  (c),  307  (b)  and  (c),  308  and 
501,  Clean  Water  Act  (Federal  Water 
Pollution  Control  Act  Amendments  of  1972. 
as  amended  by  the  Clean  Water  Act  of  1977) 
(the  "Act"):  33  U.S.C.  1311. 1314  (b),  (c),  (e) 
and  (g),  1316  (b)  and  (c),  1317  (b)  and  (c).  1318 
and  1361:  86  Stat.  816,  Pub.  L  92-500;  91  Stat. 
1567.  Pub.  L  95-217. 

2.  40  CFR  468.01  is  revised  to  read  as 
follows: 

S  468.01    Applicability. 

The  provisions  of  this  subpart  are 
apphcable  to  discharges  resulting  from 
the  manufacture  of  formed  copper  and 
copper  alloy  products.  The  forming 
operations  covered  are  hot  rolling,  cold 
rolling,  drawing,  extrusion,  and  forging. 
This  part  does  not  regulate  the  forming 
of  precious  metals.  (See  40  CFR  Part 
471.)  The  casting  of  copper  and  copper 
alloys  is  not  covered  by  this  part.  (See 
40  CFR  Part  451.) 

3.  40  CFR  468.02  is  amended  by  adding 
a  new  paragraph  (x)  to  read  as  follows. 
The  introductory  text  of  the  section  is 
shown  for  the  convenience  of  the  reader 
and  remains  unchanged. 

§466.02    SpociaNzad  definition*. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  Part  401  and  the  chemical 
analysis  methods  in  40  CFR  Part  136.  the 
following  definitions  apply  to  this  part: 

***** 

(x)  The  term  "precious  metals"  shall 
mean  gold,  platinum,  palladium  and 
silver  and  their  alloys.  Any  alloy 
containing  30  or  greater  percent  by 
weight  of  precious  metals  is  considered 
a  precious  metal. 

(FR  Doc.  85-19248  Filed  8-22-85;  8:46  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

■Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  46  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83,  48  FR  35736  (1983).  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
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provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  beneHts  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (48  Stat. 
1494,  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 


by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division.  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 

Ctftomia. 

CA84-5022 Oct  5.  1984. 

CA84-5007 May  18.  1964. 

KjnsM:  KSe5-4007 May  10,  1985. 

Mirawaola: 

MN85-5006 Fab.  1    1985 

MNe*-5015 May  25.  1984. 

Montana:  MT33.S101 p^  tg   ^9^3 

Nttnutia:  N€85-4033 Aug.  18,  1985. 

Naur  Janay: 

NJ85-3031 Aug.  2   1985 

NJ85-3032 July  IB,  1965. 

NJ85-3033 July  12.  1985. 

Pannsyfvania: 

PA84-3035 Sapt  21.  1984. 

PA85-3035 Juty  12.  iges. 

WaaNnglort  WA84-5040 Nov.  16.  1964. 

Cancellation  of  General  Wage 
Determination  Decision 

General  Wage  Decision  Number 
AR84-4111,  Crawford,  Sebastian  and 
Washington  Counties,  Arkansas  is 
cancelled.  Agencies  with  construction 
projects  pending  to  which  the  cancelled 
decision  would  have  been  applicable 
should  utilize  the  project  determination 
procedure  by  submitting  form  SF-308. 
See  Regulations  Part  1,  29  CFR,  section 
1.5.  Contracts  for  which  bids  have  been 
opened  shall  not  be  effected  by  this 
notice.  Also  consistent  with  29  CFR.  1.6 
{c)(3)(i)(A).  the  incorporation  of  the 
cancelled  decision  in  contract 
specifications,  the  opening  of  bids  for 
which  is  within  ten  (10)  days  of  the 
notice,  need  not  be  affected. 

Supersedeas  Decisions  to  General  Wage 

Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 

CaHomia:  CA83-5119  (CA85-5034) Sapt  18.  1983. 

Miasouri:  MO85-4005  (MO8&-4023) Apr.  12.  1985. 

Naw  Vorti: 

NY83-30S0  (NYe5-3044) Nov  4,  1983 

NY81-3055  (Ny85-3043) July  17,  1961 

OMahoma;  OK83-4031  (OK85-4034) Apr.  15,  1983. 

Pannaylvania:  PA84-3000  (PA85-3034) Jan.  13,  1964. 

Signed  at  Washington.  D.C.  this  16th  day  of 
August  1985. 
James  L.  Valin, 
Assistant  Administrator. 

BILUNQ  COOE  4510-27-11 


MOniP 'CATIONS  P.  1 


DECISION  :»■  CAB4-5022  - 
Mod.  *1I 
(49  FR  39416  -  October 

5,  1984) 
Alaneda,  Alpine,  Amador 

etc..  Counties,  CA 

Omit! 
Power  Equipment  Operator 

Dredging  -  Schedule  I 
(Clamshell  and  Dippei 
Dredging  -  new  con- 
struction) 

Dredging  -  Schedule  II 
(Hydraulic  Suction 
Dredging  and  all 
other  Dredging) 


Add: 
Power  Equipment  Operator 
Clamshell  and  Dipper 
Dredging;  Hydraulic 
Suction  Dredging: 
Area  1: 

Group  1  $15.79 

Group  2  17.28 

Group  3: 

Clamshell  and 
Dipper  Dredg- 
ing -  new 
construction j  18.78 
All  other  Clam-i 
shell  and    { 
Dipper  Dredg- 
ing, and  Hy- 
draulic Suc- 
tion Diadginc  18.33 
Group  4: 

Cliunshell  and 
Dipper  Dredg- 
ing -  new 
construction 
All  other  Cliam- 
shell  and 
Dippei  Dreag- 
ing,  and  Hy- 
draulic Suc- 
tion Dredging 
Group  5 
Area  2: 
Graup  1 
Graup  2 


DECISION  NO.  CAB4-5022  - 
Mod.  Ill  ( Cont'd) : 


Add  (Cont'd): 


21.72 


19.94 
24.84 

17.26 
18.75 


$9.41 
9.41 


9.41 


9.41 


9.41 


Power  Equipment  Operator 
(Cont'd) : 

Clamshell  and  Dipper 
Dredging;  Hydraulic 
Suction  Dredging: 
Area  2  (Cont'd)  : 
Group  3: 

Clamshell  and 
Dipper 
Dredging  - 
new  con- 
struction 
All  other 
Clamshell 
and  Dipper 
Dredging, 
and  Hydraul- 
ic Suction 
Dredging 
Group  4 : 

Clamshell  and 
Dipper 
Dredging  - 
new  con- 
struction 
All  other 
Clamshell 
and  Dipper 
Dredging, 
and  Hydraul- 
ic Suction 
Dredging 
Group  5 
Area  3: 
Group  1 
Group  2 
Group  3: 

Clamshell  and 
Dipper 
Dredging  - 
new  con- 
struction 
All  other 
Clamshell 
and  Dipper 
Dredging, 
and  Hydraul- 
ic Suction 
Dredging 
(3) 


$20.24|  $9.41 


23. IS 


21.41 
25. 9e 

17,69 
19.11 


I 


19. 7S   9.41 


9.41 


41  . 


20.61   9.41 


20.22  9.41 


DECISION  NO.  CAB4-5022  - 
Mod,  ill  (cont'd): 


Add    (Cont'd) : 


Power  Equipment  Operator 
(Cont'd) : 

Clamshell  and  Dipper 
Dredging;    Hydraulic 
Suction  Dredging: 
Area    3    (Cont'd): 
Group  4: 

Cltunshell  and 
Dipper 
Dredging   - 
new  con- 
struction 
All   other  Claffl' 
shell   and 
Dipper  Dredg 
ing,   and  Hy- 
I  draulic    Suc- 

tion Dredging 
Group   5 
Area   4: 
Group  1 
Group  2 
Group    3: 

Clamshell  and 
Dipper  Dredg 
ing  -  new 
oonstsuation 
All  other  Clam 
shell  and 
Dipper  Dredg 
ing,    and  Hy- 
dr«'ilic  Suc- 
tion Dredging 
Croup  4 : 

tikAsahell   and 
Dipper  Dredg' 
ing   -  new 
construction 
All  other  Clan 
shell  and 
Dipper  Dredg 
ing,    and  Hy- 
draulic Suc- 
tion Dredging 
Group   5 
DEFINITION   OF   AREAS 


Area   1:    Area  up  to 
20   road  Biles 
from  centers 
listed  below 


$23.62 


21.84 
26.41 


18.13 
19.62 


21.11 


;c .  £5 


24.06 


22.28 
27.03 


MODIFICATIONS   P.    2 


DECISION  NO.    CAe4-5022 


$9.41 


9.41 
9.41 


9.41 
9.41 


9.41 


9.41 


9.41 


9.41 
9.41 


Mod.    Ill    (ConfdiT 
Add    (Cont'd) ; 


Power  Equipment  Operator 
(Cont'd) : 

Clamshell   and  Dipper 
Dredging:    Hydraulic 
Suction  Dredging: 
DEF.  er  ARiaS: 
Area  2: 

Area  more  than 
20   road  miles 
up  to  and   in- 
cluding   30 
road  miles 
from  centers 
listed  below 
Area  3: 
Area  over  30  road 
mles  from  centers 
listed  below. 
Area  4: 

Ar^  extenHiq  25 
miles  fron  the 
shoreline  of  La)«e 
TBhoe  and  if>  to 
.    and  i_-icludijig  30 
road  miles  from 
the  oenters  listed 
below 
City  Halls  of  Bodega 
Bay,  Crescent  City 
Eureka,  Port  Bragg 
and  MOSS  Landing 
DEFINITION   OF 
GROUPS: 


Gron>  1:  Barge- 
hand;    Decl(- 
hand;    Fire- 
fighter; 
Leveehand ; 
Oiler 

Group   2:    Winch 
(stern  winches 
on  dredge) 

Group    3:    Boost 
er  pump  oper- 
ator;   Deck   en- 
gineer;   Deck- 
mate;   Welder 
and/or  mech- 
anic on  new 


(4) 


I 

I 

m 
< 

s 

z 

o 


DECISION  NO.  CA84-5022 
Mod.  »ll  (Cont'djT 


Add  (Cont'd)! 
Power  Equipment  Operator 
(Cont'd): 

Clanshell  and  Dipper 
Dredging t  Hydraulic 
Suction  Dredging: 
DEFINITION  OF 
AREAS  (Cont'd): 
Group  3  (Cont'd) 
construction; 
Watch  engineer; 
Welder 
Group  4:  Lever; 
Clanahell  oper- 
ator (up  to  and 
Including  7  cu. 
yds.  B.r.c.) 
(long  boom  pay) ; 
Clanahell  oper- 
ator (over  7  cu 
yds.  D.r.c.) 
(long  boom  pay) 
(on  new  con- 
■tructlon  only) 
Group  S:  Chief 
Engineer 


Change; 
Power  Equipment  Operator: 
Area  1: 

1 
2 
3 
4 
5 
6 
7 
8 
9 


Group 
Group 
Croup 
Group 
Group 
Group 
Group 
Group 
Group 
Group  10 
Group  10 -A 
Group  11 
Group  11-Al 
Croup  11-B 
Croup  11-C 
Area  2: 
Group  1 
Group  2 


$15.54 
16.09 
16.42 
17.27 
17.60 
17.83 
18.08 
18.76 
19.10 
19.45 
19.64 
19.91 
21.71 
22.14 
22.65 

17.54 
18.09 


MODIFICATIONS  P. 


-,  DFCISION  NO.    CAe4-5022   - 
Mod.  Til    (ConFd): 

(3tanqe    (Con t'd)  ; 
Potfer   Equipment  Operator 
(Cont'd) : 
Area  2   (Cont'd) t 
Group  3 
Group  4 
Group   5 
Group  6 
Group   7 
Group   8 
Group  9 
Group  10 
Group  10-A 
Group   II 
Group  11-A 
Groop  11-B 
Group   11-C 
Piledriving: 
Group  1 

1-A 


$9.60 
9.60 
9.60 
9.60 
9.60 
9.60 
9.60 
9.60 
9.60 
9.60 
9.60 
9.60 
9.60 
9.60 
9.60 

9.60 
9.60 


2-B 

2-C 

2-D 

3 

3-A 

4 

5 


Croup 
Group  1-B 
Group  2- A 
Group 
Group 
Group 
Group 
Group 
Group 
Group 
Group  6 
Steel  Erection: 
Group  1 
Group  2 
Group  3 
Group  4 
Group  4 -A 
Group  5 
Group  6 
Group  7 
Group  8 
Group  9 


(5) 


•uk 

Meilfly 

rn.,. 

$18.42 

$9.60 

19.27 

9.60 

19.60 

9.60 

19.83 

9.60 

20.01 

9.60 

20.76 

9.60 

21.10 

9.60 

21.45 
21.64 

9.60 

9.60 

21.91 

9.60 

23.7] 

9.60  , 

24.1^ 

9.60 

24. 6S 

9.60 

15.61 

9.60 

16.16 

9.60 

16.47 

9.60 

16.47 

9.60 

17.3: 

9.60 

17.67 

9.60 

17.91 

9.60 

18.14 

9.60 

18. 8J 

9.60 

19.70 

9.60 

19. 9( 

9.60 

21.77 

9.60 

16.36 

9.60 

16.94 

9.60 

18. S( 

9.60 

18.79 

9.60 

19.  3C 

9.60 

20.09 

9.60 

20.71 

9.60 

21.2! 

9.60 

21.71 

9.60 

23.37 

9.60 

1 

MODIFICATIONS  P.  4 


W 

CO 
CO 

00 


DECISION  NO.  CA84-5007  - 

Mod.  «li 

(49  FR  21245  -  May  18, 
I     1984) 

Imperial,  Inyo,  Kern, 
etc..  Counties,  CA 

Add: 

Plumbers;  Steamfitters: 
Area  1: 

Definition  of  Zones: 

tone  1;  Remainder 
of  area 

Zone  2:  Camp  Pen- 
dleton ,  Camp 
Roberts,  Edwarda 
Air  Fore*  Base, 
George  Air  Force 
Base,  Vandenbers 
Air  Force  Base 

Zone  3:  Fort  Irwii 
Amy  Base, 
Marine  Corps 
Logistic  Base  at 
Nebo,  Marine 
Corps  Logistic 
Base  at  Vermo, 
Nicolaus  Island 
Naval  Base,  29 
Palms  Marine 
Base 


FrMfl 


DECISION  NO.  KSe5-4007 
iMOD.  «  1  (50FR19851  - 
jNay  10,  198S) 

j SEDGWICK  County,  KANSAS 

ADD: 

ELECTRICIANS 


i 
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Hwdr 
nut 
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MODIFICATIONS  P.  5 


DECISION  NO.  MN84-5015  -  MOO.  #7 
(44  FR  JJ184  -  May  25, 

1984) 
Aitkin,  Becker, .. .Wright 

t   yellew  Medicine 

Counties,  Minnesota 


Change : 
Bricklayers;  Stonemasons; 
Area  8  $16.61 

Area  14  15.01 

Cement  Masons;  Plasterers 
Area  3 

Cement  Masons  16. 8S 

Area  12: 
Cement  Masons  15.85 

Electricians: 
Area  1  16.00+ 

11% 
Area  4: 
Electrical  Installa- 
tions over  $100,000.0(j  16.18 

Electrical  Installa- 
tions under 
$100,000.00  13.74 

Area  6: 

. Electrical  Installa- 
tions over  $100,000.0(j  16.18 

Electrical  Installa- 
tions under 
$100,000.00  13.01 

Area  9: 

Electrical  Installa- 
tions over  $100,000.0(1  16.18 

Electrical  Installa- 
tions under 
$100,000.00  13.01 

Pipefitters;  Plumbers;  ( 
Steamfitters: 
Area  4 : 
Pipefitters;  Steam- 
fitters  19.22 
Plumbers  18.40 
Area  8: 
Plumbers  15.15 


1.75 
1.90 


1.85 
1.75 

21« 


13. 5»- 

1.57 


13.5% 
1.57 


13.5% 
1.57 


13.5%- 
1.57 


Dmit: 

Bricklayers;  Stonemasons: 
Area  2  Wage  rates  4 
Area  Descriptions 
Electricians: 
Area  3  wage  rates 

^dd; 

Bricklayers;  Stonemasons: 
Area  2 
Area  15 
Electricians : 
Area  3: 
Electricians 
Cable  Splicers 
Area  Descriptions: 
Bricklayers;  Stonemasons 
Area  2:   Aitkin  (W  H) , 
Becker,  Beltrami,  Cas 
Clay,  Clearwater, 
Crow  Wing,  Hubbard, 
Lake  of  the  Woods, 
Mille  Lacs  (N.  of  an 
E-W  extension  of  the 
northern  border  of 
Isanti  Co.),  Otter 
Tall  t   Wadena  Cos. 
Area  15:   Kittson, 
Mahnomen,  Marshall, 
Norman,  Pennington, 
Polk,  Red  Lake  t 
Roseau  Cos. 


$17.15 
17.45 


16.17 
16.72 


13.5%* 

1.57 


13.5%+ 
1.57 


3.39 

4.03+c 


7.24+c 


(7) 


321,% 
32>j% 


MODIFICATIONS  P. 


DECISION  NO.  MN85-5006  - 
(50  FR  4837  -  February  1 

1985) 
Anoka,  Benton,  Carlton, 

Carver,  Cook,  Dakota, 

Hennepin,  Itasca, 

Koochiching,  Lake, 

Ramsey,  St.  Louis,  Scott, 

Sherburne,  Stearns,  4 

Washington  Counties, 

Minnesota 

Change: 
Bricklayers;  Stonemasons 

Area  5 
Cement  Masons  (Building) 

Area  5 
Electricians: 
Area  3: 
Electrical  Installa- 
tions over 
$.100,000.00 

Electrical  Installa- 
tions under 
$100,000.00 

Area  4 

Pipefitters:  Plumbers;  ( 
Steamfitters: 
Area  1 : 

Plumbers 
Area  5: 
Pipefitters;  Steam- 
fitters 
Plumbers 

Omit: 
Electricians: 
Area  5  wage  rates 


MOO 


$17.15 
16.85 


16.18 


13.74 

16. 00' 

11% 


15.15 


19.22 
18.40 


51.85 
1.85 


13. 5%' 
1.57 


13.5% 
1.57 


21% 


7.24+g 


Electricians: 
Area  5 : 
Residential  up  to  t 
inclu.  6-plexes  under 
1  roof 

All  Other  Work: 
Electricians 
Cable  Splicers 


3.39 

4.03+1 


■MtC 

Hwrtv 

RttH 

5    9.19 

3%* 

$1.44 

16.17 
16.72 

32li% 
32S% 

DECISION  NO.    MT83-5101   - 


r 


MOD.  «9  • 

(48  FR  7370  -  February  18,1- 

1983) 

Statewide,  Montana 


Hegrty 

RitH 


FrtUft 
itMfitt 


I 


Omi  t : 
LINE    CONSTRUCTION: 

Area's   1  and   2: 
All  Classifications 
and  wage  rates 


^DECISION   NO.ME85-4033   - 


MOD,     tl 

(50   FR  -    8/16/85) 

Lancaster  Co.,  Nebraska 

ADD: 

Ironworkers 


Rjltl      I 


$   8.60, 
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MODIFICATIONS  P.  7 


DECISION  NO.  NJ85-3031 
MOD.  NO.  2 

(50  FR  31459  -  August  2, 
1985) 

Bergen,  Essex,  Hudson, 
(excluding  Ellis  Island 
and  Statue  of  Liberty 
Island) ,  Hunterdon, 
,   Middlesex,  Morris, 
I   Passaic,  Somerset, 
I   Sussex,  Union  and 
I    Warren  Counties,  New 
I       Jersey 

j  CHANGE: 
Bricklayers  (  Stonemasons 

Zone  6 
Carpenters,  Insulators 
and  Millwrights: 
Zone  S 
Carpenters  t  Insulators 
Millwrights 
Zone  6 
Carpenters  4  Insulators 
Millwrights 
Divers  i  Diver  Tenders: 
Zona  1: 
Divers 

Divers  Tenders 
Docl(  Builders  i 
Piledrivermen 
Laborers : 
Zone  1 

Group  1 
Zone  2 
Group  1 
LINE  CONSTRUCTION: 
Zone  3 
Lineman  k   Equipment 

Operators 
Groundman 
Sprinkler  Fitters 
Zone  1 


■wc 

HMrty 


I      Frln^ 


HMrty 
S«« 


Fnnft 
S«n«hU 


I 


DECISION  NO.  NJ85-3032 
MOD.  NO.  3 

(50  FR  29594  -  July  19,   I 
1985)  ' 

Atlantic,  Burlington, 
Camden,  Cape  Hay,  Cumber- 
I  land,  Gloucester,  Mercer, 
i  Monmouth,  Ocean,  and 
Salem  Counties,  New 
Jersey  j 

CHANGE: 

Asbestos   Workers 
,    Zone    1  19.61 

(Carpenters   t    Insulators 

Zone    2  19.74 

;    Zone   3  19.26 

Millwrights 
Zone   3  19.51 

23.5%    [Carpenters,    Insulators   ( 
Millwrights 
Zone  4 
20.5%    'Divers   t  Diver  Tenders: 

20 ! 5%    I    *°"e  1 
Divers 

I      Diver  Tenders 
Dock   Builders    t 

Piledrivermen  | 

Zone    2  '19.66 

19.66   '7.72      [Electricians  | 

!  I    Zone  4  19.77 


>1B.07      4.19 


19.26 
19.76 


18.50 
I  19.00 


22.33 
18.19 


23.5% 


17.81 


23.33 
18.19 


7.72 
7.72 


12. SS 

11.80 


21.99 
20.82 


19.28 


3.60 
4.35 


Ironworkers 
Zone   3 


I 
ilS.lO 


5.42 


20.5% 
23.5% 


23.5% 
5.94 


7.72 
7.72 


i  7.72 

Il0%'i- 
I  1.89 

5.80 


Mod.    No.    2  published   in 
50   PR  -32350,    dated 
August   9,    19  85,    to  read 
.    gg^jsi*-''*"?*'     (Laborers   Heavy 
UOO+281    '  Highway  Construction) 

5.87   i 


(9) 


DBCISION  NO.  m85-3033 
NOD.  MO.  1 

(50  rp  28506  -  July  12,  1985) 
Bergen,  Essex,  Hudson  and 
Passaic  Counties, 
New  Jersey 

CHAMZ: 


and 


Insulators 


Insulators 


Orpenters,  Insulators, 
Millwrights: 
Zone  2 

Carpenters  4 
Millwrights 
Zone  4 

Carpenters  4 
Millwrights 
Divers  t  Diver  Tenders: 
Divers 

Divers  Tenders 
Dock  Builders  and  Piledriver- 
men 
lalsrers: 
Zone  1 
Gtoqp  1 
Zone      2 
Groiv  1 
LBE  OCNSnSXJTIOK': 
Zone  3 

Linonen  4  Equipnent  Op. 
Grouvtean 
Sprin)aer  Fitters 

ADD: 

Bricldayers  4  Stonemasons 
Zone  5 


MODIFICATIONS    P. 


HMfly 


Frtim 


JiX:iSia<  NO.   V«84-5040  -  ItxitlO 
(49  FR  45532  -  Nov.   16,  1984) 
Stato^ide  Washington 

OWT: 

"dESCRIPTICN  OF  WDBK: 
Building  Projects  (does  r»t 
include  single-family  homes 
and  apartments  up  to  ard 
including  4  stories) ,  Heavy 
and  Highway  Projects  ani 
Dreoging 

ADO: 
DESCRIPTlai  OF  NOFK: 
Heavy  and  HigtMay  pin  j acts 
and  Dredging 


$18.50 
19.00 


19.26 
19.76 


23.33 

18.19 


19.66 


20.5% 
20.5% 


23.5% 
23.5% 


7.72 
7,72 


7.72 


! DECISION  NO.    PA84-3035 
MOD.    NO.~g 

(49   FR   27243   -   Sept.    21, 
1984) 
,    Lackawanna,    Susquehanna, 
I    Wayne   (  Wyoming  Counties 
Pennsylvania 

CHANGE; 
LABORERS: 
Laclcawanna,    Susquehanna, 
Wayne   t   Northern  part 
of  Wyoming   County: 
Class   1 
Class   2 
Class    3 
j        Class  4 

.Southern  Part  of  Wyoming 
i    County : 
<         Class    1 
Class   2 
I        Class   3 
Class   4 


Howfty 
RatM 


Fnim 
■«ft«fltl 


00 
W 


12.55       3.60 


S12.80 

3.07 

12.95 

3.07 

13.20 

3.07 

ming 

12.95 

3.07 

12.87 

2.90 

13.07 

2.90 

13.19 

2.90 

13.27 

2.90 

11.80       4.35 


21.99 
20.82 
19.28 


18.07 


DECISION  NO.    PA85-303S 

MOD.     NO.     1 

(50  FR  28511  -  July  12, 
1.0O»-28%   1985) 
1.004-28%  Bucks,  Chester,  Delaware, 
5.87    I  Montgomery  i   Philadelphia 
Counties,  Pennsylvania 


4.19 


CHANGE: 


Supersedeas  Decision 
No.  PA84-3012,  dated 
May  11,  1984,  in  49FR 
20229,  to  read  PA84-3013. 


(10) 
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SOPKRSKDBJ«   DKCISKM 


STATE.       California  COUOTV:      San  Dieqo 

DECISION  NUMBERS:      CA85-5034  DATE:      Date  of   Publication 

Supersedes   Decision  No.    CA83-5119   dated   September    16,    1983;    in  48   FR   41702. 
DESCRIPTION  OF  WORK:      Building   Projects;    Heavy   Projects    (excluding  Watec 
Drilling);    Highway   Projects;    Residential   Projects    (including  single   family 
homes  and  gatden-type  apartments   up  to  and   includina   4    stories);    and  Dredging 


ASBESTOS   WORKERS 
BOILERMAKERS: 
Boilerma)(ers 
Boilerma)ter-    Blacksmith 
(storage    tan)i   erection) 
Boilerma)cer-Blac){smith 
(storage   tank    repair) 
BRICKLAYERS;     STONEMASONS 
BRICK   TENDERS 
CARPENTERS: 
Carpenters;    Shinglers 
itork   on 
single    family   homes   and 
apartments    up  to  and 
including   three  stories 
Piledriver 

Hillwrights;    Pneumatic 
Nailer;    Hardwood   Floor- 
layers 
CEMENT    MASONS: 
Cement   Masons 
Color  Work;    Composition, 
Mastic  or  Epoxy; 
Finishing  Machine;    Curb 
Machine 
DIVERS: 
Diver 

Stand-by    Divers 
Tender 
DRYWALL    INSTALLERS/LATHER^: 
Drywall    Installer^'Latherk 
Drywall   Stocker,    Scrappei 
and  Clean-up 
ELECTRICIANS: 
Electricians 

Cable   Splicers 

Utility  Technician   #1 

Utility  Technician   »2 

Sound   Installers 

ELEVATC*   CONSTRUCTORS: 
Mectfcnic« 
Helpers 
Probationary  Helpers 


■wc 

Hourly 
NMm 

Fttaft 

$22.06 

)5.45 

21.60 

4.25 

17.25 

4.00 

16.05 

4.00 

19.09 

3.59 

15.42 

4.54 

19.76 

4.76 

15.20 
20.01 


20.36 
14.66 

14.96 

43.37 
22.26 
21.26 

19.14 

9.57 

18.00 

18.45 

16.50 

12.50 

16.47 


23.14 

16.20 

11.57 


4.76 
4.76 


4.76 
6.87 


6.87 

4.76 
4.76 
4.76 

3.97 

1.37 

3.90  + 
3% 

3.90+ 
3t 

.74  + 
3% 

.74  + 

3t 

1.46  + 

3« 

3.29+a 
3.29+a 


GLAZIERS 
IRONWORKERS  : 

pence   Erectors 

Reinforcing;    Ornamental; 
Structural 
IRRIGATION  and  LAWN 

SPRINKLERS 
LINE   CONSTRUCTION: 

Ground 

Line  Worker 


Cable  Splicers 

PAINTFRS: 
Brush,    Paint    Burner 
Brush    (swing   stage) , 

Spray 
Paperhangers,    Spray 

(swing   stage) 
Sandblaster    (swing 
stage);    Iron,    steel 
and  bridge  painters 
(swing   stage) ;    Iron 
steel   and  bridge 
painters.    Spray    (swing 
Steige) 
Sandblaster;    Iron,    steel 
and   bridge  painter 
(groundwork) ;    Iron, 
steel    and  bridge   paint- 
ers,   spray    (ground- 
work) ;    Riggers,    climb- 
ing steel;    Brush, 
climbing   steel   and 
bridge;    Spray,    cliii*)ing 
steel   and  bridge 
Steeplejack 
Taoer 
Parking  Lot   Work   and/or 
Highway   Markers: 
Traffic  Delineating   De- 
vice Applicator 
Wheel  Stop   Installer; 
Striper;    Sandblaster 


17.87 
18.01 
18.90 
15.00 
17.41 
22.61 
22.91 

18.37 
18.62 


19.37 


19.12 
20.02 
19.37 


14.83 


14.30 


3.15 

8.93 

8.93 

39* 

3.65+ 

4t 

3.65+ 

4% 

3.65  + 

4% 

4.67 

4.67 

4.67 


4.67 


(11) 


4.67 
4.67 
4.67 


2.00+b 
2.00+b 


DECISION  NO.    CA85-5034 


PAINTERS:     (Cont'd) 
Parking   Lot   Work   and/or 
Highway  Markers:    (Cont'd) 
Pavement    Sealing,    Slurry 
Seal,    Resurfacing   and 
Repa  i  r : 

Mixer  Operator 
Applicator  Operator: 

Shuttle;    Squeegee 
Top 

Traffic  Control   and 
Service 
PLASTER   TENDERS: 
Single   family   homes   and 
apartments   up   to   and 
including    3   stories 
All   others   work 
PLASTERERS: 
Single   family  homes   and 
apartments   up  to  and 
including   3  stories 
All  others  work 

PLUMBERS;     PIPEFITTERS; 
STEAMPITTERS;    AIR 
CONDITION,    REFIGERATION: 
Camp  Pendleton 
Rest   of   County 
POWER  EQUIPMENT    OPERATORS: 
Group    1 
Group   2 
Group   3 
Group  4 
Group   5 
Group  6 
Group   7 
Group   8 
Group  9 
DREDGING:     (Hydraulic 
Suction  Dredge) : 
Lever 
Watch   Engineer;    Welder; 

and   Deckmate 
Winch   Operator    (Stern 

Winch  an    Dredge) 
Bargehand;   deckhand;  Fiie 
fighter;    Oiler;Leveehan( 
CLAMSHELL    DREDGES: 
Lever 

Watch  Engineers; Deckraate 
Bargemate 

Bargehand;    Deckhand;    Fire- 
fighter;  Oiler 
TRUCK   DRIVERS: 
Group   I 
Group   2 
Gro  jT    3 
Grouo  4 
Group  5 
Group  6 


Page   2 


Bnic 
Hourly 
flatti 


Frin^ 
BciMfitt 


00+b 


2.00+b 
2.00+b 


,  R(X)FERS  ,514.54 

:  SHEET   METAL    WORKERS  i  20 . 38 

I  SOFT   FL(X>R   LAYERS  '  18.45 

SPRINKLER    FITTERS  i  21.87 

TILE,    MARBLE   AND  TERRAZZO 

SETTERS  .  19.76  1      5.12 

TILK,    MARBLE   AND   TERRA2Z(i  I 

FINISHERS  1  14.14 


34 
34 


14.61 
17.61 


23.73 
21.48 

17.50 
17.78 
18.07 
18.21 
18.43 
18.54 
18.66 
18.83 
18.96 


19.10 
18.77 
18.22 
17.68 


2.00+b 


5.29 
!5.29 


4.27 
4.27 


;e.42 

18.42 


35 
35 
35 

35 
35 
35 
35 
35 
35 


7.35 
7.35 
7.35 
7.35 


19 

.35 

7 

.35 

18 

77 

7 

35 

18 

29 

7 

35 

17. 

68 

7. 

35 

16 

.49 

5 

.99 

16 

79 

5 

.99 

16 

99 

5 

.99 

17 

19 

5 

99 

17 

39 

i; 

99 

19 

39 

5 

99 

LABORERS : 
Croup  1 
Group  2 
TUNNEL  LABORERS: 
Group  1 
Group  2 
Group    3 


$5.16 
6.04 
3.94 
3.23 


3.80 


14.95 
15.25  j 

15.25! 
15.451 
15.70  i 
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Page  3 


RIGGIKS;  WILDE31S  -  Receive  rate  prescxibed  for  craft  perfoimLug  operation  to 
which   rigging   or   welding    is    incidental. 

rOOTNOTES: 

a.  Employer  contributes  8%  of  basic  hourly   rate  for  5  years' 
service  and  6%   of   basic  hourly  rate  for  6  months  to  5  years' 
service  as  Vacation  Pay  Credit.   6  Paid  Holidays:  A  through  F. 

b.  Employer  contributes  $.80  per  hour  to  Vacation  Fund  for  the 
first  year  of  employment,  1  year  but  less  than  5  years  $1.13 

per  hour  to  Vacation,  5  years  but  less  than  10  years  $.48  per  hour 
to  Vacation  Fund,  over  10  years  SI. 83  per  hour  to  Vaction  fund. 

PAID  HOLIDAYS: 

A-New  Year's  Day;  B-Metnorial  Day;  C-Independence  Day;  D-Labor  Day; 

E-Thanksgiving  Day;  F-Christmas  Day. 


I 


ELECTRICIANS 


Utility  Technicians  #1:   Installation  of  street  lights  and  traffic  signals, 
including  electrical  circuitry,  programable  controller,  pedestal 
mounted  electrical  meter  enclosures  and  laying  of  fJre-assembled  cable 
in  ducts.   The  layout  of  electrical  systems  and  communication 
installation  including  proper  position  of  trench  depths,  and  radius  at 
duct  banks,  location  for  manholes,  street  lights,  and  traffic  signals. 

Utility  Technicians  #2:   Distribution  material  of  job  site,  installation  of 
underground  ducts   for  electrical,  telephone,  cable  TV,  and  communication 
systems.   The  setting,  leveling,  grounding  and  racking  of  precast 
manholes,  handholes  and  transformer  pads. 

LABORERS 

Croup  1:   Laborer  (general  construction);  Asphalt  Ironer  -  Spreader; 
Boring  Machine  Tender;  Caulker;  Cesspool  Digger  and  Installer; 
Chucktender  (except  tunnels);  Concrete  Curer  (Impervious  Membrane  and 
Form  Oiler);  Concrete  Water  curing.  Cutting  Torch  Operator 
(denolition) ;  Driller's  Tender  (Caisson)  including  Bellowers,  Dri- 
Pak-it  Machine,  Concrete  Cutting  Torch,  Dry  packing  of  concrete, 
plugging,  filling  of  Shee  Bolt  Holes,  Fine  Grader  on  Highways,  streets 
and  airport  paving  (sewer  and  drainage  lines  when  employed) ;  Form 
Blower;  Gas  and  Oil  Pioeline  Laborer;  Guinea  Chaser;  Jet;  Landscape 
Gardener  anrt  JIuraery;  Laser  Beam  in  connection  with  Laborers  work; 
Packing  Rod  Steel  nnd  Pans;  Pipelayer's  Backup  (coating,  grouting,  making 
of  joints,  sealing,  caulkinn,  diapering  and  including  Rubber  Gasket  Joints  anc 
pointing) ;  Railroad  work  Laborer;  Rigging  and  Signaling,  Riprap  Stonepaver; 
Sandblaster  (Pot  Tender) ;  Scaler,  Septic  Tank  Digger  and  Installer;  Tank 
Scaler  and  Cleaner,  Tool  Shed  Checker;  Window  Cleanar;  Rebound  (gunite 
industry) ;  Housemover 
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LABORERS   (Cont'd) 


Group  2:  Asphalt  Raker;  Buggymobilt:  Cerent  unper  (on  1 
yard  ot  larger  Bixecs  and  handling  bulk  cement) >  Concrete  Saw 
(excluding  tractor  type,  Roto-scraper ,  Chipping  Hammer,  Con- 
crete Cor*  Cutter  and  Concrete  Grinder  and  Sander) >  Ccibber  - 
Shorer,  Lagging  and  Trench  Bracing,  Rand-guided  Lagging  Hamnar; 
Driller  -  All  power  Orilla,  including  Jackhamner,  whether  Core, 
Diamond,  Wagon,  Track,  Multiple  Unit,  and  all  typ«s  of  Mechanical 
Drill*  without  regard  to  the  form  of  motive  power;  Driller  (all 
other  where  drilling  is  for  us*  of  explosive*) i  Ga*  and  Oil  Pip*- 
lin*  Wrapper  (Pot  Tender  and  Form);  Gas  and  Oil  Pipeline 
Wrapper  (6  inch  pip*  and  over)*  Operator  and  T*nd*rt  of  pn*u- 
matic,  ga*  and  alectcic  toolsr  Concrete  Pumpai  Vibrating  Ma- 
chin**>  Multi-plate  Impact  Wrench  and  similar  mecMnlcal  tools 
not  separately  classified  herein;  Pipelayer  (performing  all  aar- 
vic*s  in  the  laying  and  installation  of  pip*  froa  th*  point  of 
receiving  pip*  until  compl*tion  of  th*  op*ratlon,  including  any 
and  all  form*  ot  tubular  natarial,  wh*th*c  Pip*,  M*tallic  or 
Non-m*tallic,  Conduit  and  any  othar  stationary  typ*  of  tubular 
davic*  us*d  foe  th*  conv*ying  of  ■ub*tanc*  or  element,  whether 
water,  s*wag*,  aclid,  ga*.  air  or  othar  products  what-so-*v*r 
and  without  regard  to  th*  natur*  of  matarial  from  which  th* 
tubular  Material  la  fabricated;  Powder;  Blasters'  Tenders; 
Prefabricated  Kanhol*  Initallar;  Rock  Slinger;  Sandblaster  and" 
Watarblaster  (Nozzle  oserator);  Scaler  (using  Bos'n  Chair ,  Safety Belt) ; 
Steal  H*ad*rboar  d^'Tree  Climber,  using  mechanical  tools; 
Welding  in  connection  with  Laborer's  work;  Gun  Operator  (gunite 
industry) 

TUNNEL  LABORERS 

Group  1:   Blaster*;  Drillars;  Powder;  Cherry  Picker;  Grout 
Gun;  Kemper  and  other  pneumatic  Concrete  Placer  Operators- 
Miner*  in  short  dry  tunnels  under  streets,  highways  and  similar 
places;  Miners  -  tunnel  (hand  or  utachlne)  ;  Powder  (tunnel 
work);  Steel  Form  Raisers  and  Setters;  Tirnber.-  Retimber 
wood  or  steel 

Group  2:   Bull  Gang  Muckers  (Track);  Chucl-.tender;  Cabletender; 
Concrete  Crew  (includes  Rodders  and  Spreaders);  Dump;  Grout 
Crew;  Tender  for  Steel  Form  Raisers  and  Setters;  Muckers  -  Tun- 
n*l  (hand  or  machin*) ;  Nipper;  Swamper  (Break  and  Switch) 
on  tunnel  work;'  Vibratoc;  Jackhammer;  Pneumatic  tools  (except 
Orillar);  Multi-plate  impact  wrench 

Group  3:   Powder  -  Primer  House  (licensed  on  tunnel  viork) ; 
Shaft  and  Raise  Miner;  Shifters;  Blasters  (licensed)  all  work 
of  whatever  type  regardless  of  method  used  for  such  loading  and 
placing 
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POWER  EQUIPMENT  OPERATORS 

Group  1;   Brake-'  Compressor  uperator;  Engineer  Oiler; 
Generator;  Puap;  Signal:  Switch;  Oitchwitch;  Ele- 
vator Operator  (inside);  Porklift  (under  S  tons) i 

Group  2t  Concrete  Mixer  (skip  type);  Conveyor;  Firefighter;  Hydro- 
static Puap;  Plant  Operator;  Generator,  Puap  or  Conpressor; 
Rotary  Drill  Tender  (oilfield);  Skiploader  -  wheel  type  up 
to  3/4  yd.  without  atf»rhaent8;  Soils  Field  Technician;  Tar 
Pot  Firefighter;  Teapcrary  Heating  Plant:  Trenching  Macdine  Oiler; 
Concrete  Puap  Oiler  (truck  aounteoi 

Group  3:  Ford  Ferguson  (with  dragtyp*  attachaents) ;  Bell- 
copter  Radio  Operator  (ground);  Power  Concrete  Curing  Machine- 
Power  driven  Jumbo  Fora  Setter;  stationary  Pipe  Wrapping     ' 
and  Cleaning  Machine;  Gradall  Oiler;  Surge  Tank  and  Weight 
Master  (Hot  Plant);  Trench>;r  Oiler  (foundations);  Truck 
Crane  Oiler 

Group  4:   Asphalt  Plant  Fireisybier;  Boring  Machine;  Chip 
Spreading  Machine:  Concrete  Puap  Operator;  Dinkey  Loco- 
aotive  or  Motor  Operator  (10  ton);  Helicopter  Hoist;  Highline 
Cablcway  Signal;  Power  Sweeper;  Trenching  Machine  (up 
to  6  ft.);  Concrete  Puap  Operator,  truck  aounted;  Helicopter 
Radio  Operator 

Group  Si  A-fraae  Hinch  Truck  Operator;  Asphalt  Plant  or 
Concrete  Batch  Plant  Operator  (where  coaaercial  power  is 
not  used,  no  less  than  one  Generator  Operator  is  reguired) ; 
Asphalt  Spreading  Machine  Operator  (Spreader  Bar  and  siailar) i 
Bit  Sharpener;  box  or  Mixer  (aschalt  or  concrete);  Con- 
crete Joint  Machine  Operator  (canal  and  siailar  type) ;  Con- 
crete Planer  Operator;  OerricJt  (oilfield  type);  Drilling 
Machine  Operator  (including  water  wells);  Equipaent  Greaser 
(Mobil*  and  Grease  Rack);  Forklift  Operator  (over  S  ton  capa- 
city); Hydro-haaaer  -   Aero  Stoaper;  Hydrographic  Seeder  Ma- 
chine Operator  (straw,  pulp,  or  seed)  ;  Machine  Tool  Operator; 
Maginnis  Internal  Pull  Slab  Vibrator;  Mechanical  Finisher  (}pe- 
rator  (Concrete-Clary-Johnson-Bidwell  or  similar);  Pavement 
Breaker  Operator  (truck  aounted,  oiler  required) ;  Road  Oil 
Mixing  Machine  Operator;  Roller  Operator;  Ross  Carrier  Ope- 
rator ( jobslte) ;  Self-propelled  Tar  Pipelining  Machine  Ope- 
rator; Skiploader  Operator  (wheel  or  track  type  over  3/4  yd. 
up  to  and  including  l>i  yds.);  Skiploader  -  Ford  Ferguson  up 
to  3/4  yd.  with  drag  attachaents;  Slip  Fora  Punp  Operator 
(power  driven  hydraulic  lifting  device  for  concrete  foras) ; 
Screed  Operator;  Stinger  Crane  (Austin-Western  or  similar 
type) ;  Traveling  Pipe  Wrapping,  Cleaning  and  Bending  Ma- 
chine Operator;  Truck  type  Loader;  Tugger  Hoist  (1  drua) 


POWER  EQUIPMENT  OPERATORS   (Cont'd) 

Group  6:  Asphalt  or  Concrete  Plant  Engineer;  Asphalt  or  Concrete 
Spreading  Operator  (tamping  or  finishing);  Asphalt  Paving  Machine 
Operator  (Barber  Green  or  similar  type);  Automatic  Curb  Machine; 
Belt  Splicer  or  Vulcaniter;  BHL  Lima  Road  Pactor;  Wagner  Factor 
or  similar  Operator;  Bridge  Crane  Operator;  Bridge  type  Unloader 
and  Turntable  Operator;  Cast-in-place  Laying  Machine;  Combination 
Mixer  and  Compressor  Operator  (Gunite  work);  Concrete  Mixer;  Con- 
crete Mixer  Operator  -  paving  (Oiler  required);  Crane  Operator  (up 
to  and  including  25  ton  capacity) (Oiler  required) (Long  Boom  Pay 
applicable);  Crushing  Plant  Operator  (Oiler  required) (where  com- 
mercial power  is  not  used,  no  less  than  one  Generator  Operator  is 
required);  Deck  Engine  Operator;  Drill  Doctor;  Elevating  Grade  Ope- 
rator; Gradall  Operator  (Oiler  required);  Grade  Checker;  Grouting 
Machine  Operator;  Guard  Rail  Post  Driver  Operator;  Heavy  Duty  Re- 
pair:; Hoist  Operator  (single  drum  -  Buck  Hoist-  Chicago  Boom 
and  similar  type);  Hoist  Operator  (2  or  3  drum);  Kolraan  Belt  Loader 
and  similar  type  (when  two  or  aore  are  working  together  an  addi- 
tional employee  shall  be  required) ;  LeTourneau  Blob  Compactor  or 
similar  type;  Lift  Mobile  Operator  (Oiler  required);  Lift  Slab 
Machine  Operator  (Vagtborg  and  siailar  types);  Material  Hoist 
Operator  (1  drum);  Mucking  Machine  Operator  (1/4  yd.)  (Oiler 
required) (rubber-tired,  rail  or  track  type);  Pile  Driver  Ope- 
rator (Oiler  required);  Pneumatic  Concrete  Placing  Machine 
Operator  (Hackley-Presswell  or  similar  type);  Pneumatic  Heading 
Shield  (tunnel);  Pumpcrete  Gun  Operator;  Polar  Gantry  Crane  Ope- 
rator; Rotary  Drill  Operator  (excluding  Caisson  type) (Oiler  re- 
quired) ;  Rubber-tired  Earth  Moving  Equipment  Operator  (single 
engine  -  Caterpillar,  Euclid,  Athey  Wagon  -  Water  Pulls  and  si- 
milar types  with  any  and  all  attachments  up  to  SO  cu.  yds.  struck); 
Rubber-tired  Scraper  Operator  (self-loading  paddle  wheel  type  - 
John  Deere  104  and  similar  single  unit);  Skiploader  Operator 
(wheel  or  track  type,  over  m  yds.  up  to  and  including  6>i  yds.); 
Stinger  Crane  (Austin-Western-Pettibone  or  similar  type)  (over  5 
tons);  Surface  Heaters  and  Planer  Operator;  Tractor  Compressor 
Drill  Combination  Operator;  Tractor  Operator  (Bull  Dozer,  Tamper, 
Scraper,  and  Push  Tractor,  single  engine);  Trenching  Machine  Ope- 
rator (over  6  ft.  depth  capacity  -  manufacturers  rating)  (Oiler 
required);  Tunnel  Locomotive  Operator  (10  to  30  tons);  Universal 
Equipment  Operator  (Shovel,  Backhoe,  Dragline,  Clamshell,  up  to 
and  including- 1  cu-  yd.  M.R.C.)  (Oiler  required)  (Long  Boom  Pay 
applicable);  Welder  (general) 
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POWER  EQUIPMENT  OPERATORS   (Cont'd) 

Group  7i  Automatic  Ltn«au  Tension  Machine  (2  Opecatot  required); 
Crane  Operator  {over  25  tons,  up  to  and  including  100  ton  M.R.C.) 
(Lon9  Boon  Pay  applicable)  (Oiler  required);  uercic< -Barqe  Ope- 
rator (Oiler  required,  up  to  100  tons)  (over  100  tons.  Fire  Fiahter  nr 
Oiler  required);  Dual  Drum  Mixer  (Oiler  required);  Hoist  Operator 
(2  or  3  drum  with  boon  attachment);  Hoist  Operator  (Stiff  Leg,  Guy 
Derrick  or  similar  type  up  to  100  ton  capacity)  (Oiler  required, 
Lonq  Boom  pay  applicable);  Loader  Operator  (Athey.  Euclid,  Sierra 
or  similar  type);  Monorail  Locomotive  Operator  (diescl,  gas,  or 
electric);  Motor  Patrol  -  Blade  Operator;  Multiple  Engine  Tractor 
Operator  (Euclid  and  similar  type,  except  (}uad  9  Cat);  Pre-stressad 
Wrapping  Machine  Operator  (2  Operators  required);  Rubber-tired  Earth 
Moving  Equipment  Operator  (multiple  engine,  Euclid,  Caterpillar  and 
similar  type  up  to  SO  cu.  yds.  struck) ;  Tractor  Loader  Operator 
(Crawler  and  wheel  type  over  S>s  yds.);  Tractor  Operator  (booa 
attachments)  (over  40  ft.  boom.  Oiler  required) ;  Tower  Crane  Ope- 
rator (two  Operators  required);  Tower  Crane  Repair;  Universal 
Equipment  Operator  (Shovel,  Backhoe,  Dragline,  Clamshell,  over  X 
cu.  yd.  M.R.C);  Welder  -  certified;  Welder-Heavy  Duty  Repair 
Combination;  Woods  Mixer  Operator  and  other  similar  Pugnill  Equip- 
ment 

Group  8:  Auto  Grader  Operator  (one  Grade  Checker  and  one  additional 
employee  required) ;  Automatic  Slip  Form  Operator  (Grade  Checker  and 
one  additional  employee  required) ;  Crane  Operator  (over  100  tons, 
two  Operators  required.  Long  Boom  Pay  applicable);  Mass  Excavator 
Operator  (two  or  more  Operators  and  Oiler  inquired,  less  than  750 
cu.  yds.);  Mechanical  Finishing  Machine  Operator;  Mobile  Form 
Traveler  Operator;  Motor  Patrol  Operator  i '■jlti-engine)  ;  Pipe 
Mobile  Machine  Operator  (two  Operators  required);  Rubber-tired 
Earth  Moving  Equipment  Operator  (multi-engine,  Euclid,  Caterpillar, 
and  similar  type  over  SO  cu.  yds.  struck);  Rubber-tired  Scraper  Ope- 
rator (pushing  one  another  without  Push  Cat,  Push  Pull  -  $.50  per 
hour  additional  to  base  rate);  Rubber-tired  Self  Loading  Scraper 
Operator  (paddle  wheel  -  Auger  type  Self  Leading,  2  or  more  units); 
Polar  Crane  Operator;  Tandem  Equipment  Operitor  (2  units  only);  Tan- 
dem Tractor  Operator  (Quad  9  or  similar  type) ;  Tunnel  Mole  Boring 
Machine  Operator 

Group  9:  Canal  Liner  or  Trimmer  Operators  (not  less  than  four  (4) 
employees  required  -  Oiler,  Welder  -  Mechanic  and  Grade  Checker); 
Helicopter  Pilot;  Highline  Cableway  Operator;  Remote  Controlled 
Earth  Moving  Equipment  Operator  (no  one  Operator  shall  operate  more 
than  two  pieces  of  earth  moving  equipment  at  one  time)  ($1.00  per 
hour  additional  to  base  rate);  Wheel  Excavator  Operator  (over  750 
cu.  yds.  per  hour,  two  Operators  and  on*  Oiler  and  two  Heavy  Duty 
Repair  required) 
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TRUCK  DRIVERS 


U 
CO 


Group  li  Traffic  Control,  also  Swampers  and  Pickups 

Group  2:   2  axle  Dumps;  2  axle  Flatbed;  Bunker;  Concrete 
Pumping;  Industrial  Lift;   Forklift,  under  15,000  lbs. 

Group  3:  3  axle  Dump;  3  axle  Flatbed;  2  axle  Hater  Trucks;  Erosion 
Control  Noxilc  .  Dunocrete,  less  than  6S  yds.;  Forklift  15,000 
lbs.  and  over;  Prell;  Pipeline  working  Truck  Driver;  Road  Oil 
Spreader;  Cement  Distributor  or  Slurry  Driver;  Boot;  Ross 
Carrier 

Group  4:  Off-road  Dump,  under  35  tons;  4  axle  but  less  than  7  axle; 
Lowbed  and  Trailer;  Transit  Mix,  under  8  yds.;  3  axle  Water  Trucks; 
Erosion  Control;  Grout  Mixer;  Dumpcret*  6^  yds.  and  over;  Oumpsters; 
DH  lO's,  20's  and  over;  Fuel  Truck  and  Dynaaiit*;  Winch,  2  axle; 
Truck  Greaser 

Group  St  Off-road  Dump,  35  tons  and  over;  7  axle  or  more;  Transit 
Mix,  8  yds.  and  over;  A-frame  or  Swedish  Cranes;  Tire;  Water 
Pull  Tankers;  Welder;  Winch  Truck,  3  axle  or  nor* 

Group  6<  Truck  Repair 


Onlisted  classifications  needed  for  work  not  included  within  the 
scop*  of  th*  classifications  llst*d  may  b*  added  after  award  only 
as  provided  in  th*  labor  standards  contract  clauses  (29  CFR,  S.S 
(a) (1) (ii)) 
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SUPERSEDEAS  DECISION 

STATE:   Missouri  COUNTIES:   Statewide 

DECISION  NO.:   MO85-4023  DATE:  Date  of  Publication 

Supersedes  Decision  No.  MO85-4005  dated  April  12,  1985  50  FR  14562. 
DESCRIPTION  OF  WORK:  Heavy  and  Highway  Construction  Projects 


Electrical  contracts 
$30,000.00  k   under 

Zone  2 

Zone  3: 
Electrical  contracts 
not  to  exceed  2000 
man  hours 


CARPEWl 

•ERS   (   PILEDRIVER- 

1 

MEN: 

i 

Zone 

17. 8i; 

Zone 

lA 

17.41 

Zone 

16.46 

Zone 

16.15! 

Zone 

15.551 

Zone 

15.75 

Zone 

6 

17.921 

Zone 

6A 

16.62! 

Zone 

17.92 

Zone 

7A 

17.47 

Zone 

7B 

17.92 

Zone 

7C 

17.42 

Zone 

7D 

17.92 

Zone 

16.30 

Zone 

16.05 

Zone 

10 

17.81 

CEMENT 

MASONS : 

Zone 

15.895 

Zone 

15.28 

Zone 

15.87 

Zone 

12.75 

Zone 

14.23 

Zgr.e 

15.85 

Zone 

14.85 

Zone 

14.80 

Zone 

15.35 

Zone 

10 

14.65 

Zone 

11 

12.95 

ELECTRICIANS: 

Zone 

I:                                        i. 

Elec 

trical   contracts 

over   $30,000.00 

16.42 

BMW 
Hourly 
RMM 


3.83 
3.83 
3.83 
2.38 
2.38 
2.38 

.86 
1.31 

.86 
1.31 

.86 
1.36 

.86 
2.05 
2.67 
3.17 

2.38 
1.95 
2.38 


2.38 
2.60 
2.60 
2.95 


13.62 
16.18 

15.18 


1.15 
14.75% 

1.15+ 
14.75% 
3.01-t- 
10% 


3.01* 
10% 


ELECTRICIANS  (CONT'D) ! 
!   Electrical  contracts 
20C0  man  hours  *  over 

Zone  4 : 
I   Electrical  contracts 
I    not  to  exceed  2000 
I    man  hours 

'   Electrical  contracts 
I    2000  man  hours  t   over 

I  Zone  S: 

I   Electrical  contracts 

not  to  exceed  2000 
I    man  hours 

I   Electrical  contracts 
I    2000  man  hours  t  over 

i  Zone  6 

Zone  7 : 
Electrical  contracts 
over  $15,000.00 

Zone  8 : 
Electrical  contracts 
$15,000.00  i   under 

Zone  9 : 
Electrical  contracts 
$15,000.00  t   under 

Zone  10: 
Electrical  contracts 
$15,000.00  t   under 


Zone  11 
Zone  12 


(19) 


■MC 

Hooity 
■•Ml 

■wXits 

16.18 

3. OH 

10» 

15.18 

3.01-1 

10% 

16.18 

3.0U 

10% 

'- 

14.58 

3. OH 

10% 

16.18 

3. OH 

10% 

18.20 

3. OH 

28-1/21 

18.20 

3.01- 

28-1/21 

14.78 

3.01< 

28-1/21 

11.43 

3.01- 

28-1/21 

8.07 

3.01- 

28-l/2( 

14.55 

1.89- 

9% 

15.04 

1.89 

9% 
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ELECTRICIANS  (CONT'D) l 
zone  13 

Zone  14 1 
Electricians 

Cable  Splicers 

Zone  15 1 
Electricians 

Cable  Splicers 

IRONNORKEItS: 
Zone  1 


Zone 
Zone 
Zone 
Zone 


Zon*  6 
Zone  7 
Zone  8 
LABORERS I 
Group  li 
Zone  1 
Zone  2 
Zone  3 I 
(a) 
(b) 
zone  4 1 
(a) 
(b) 
Group  2t 
Zone  1 
Zone  2 
zone  3i 
(a) 
(b) 
Zone  4 1 
(a) 
(b) 
zone  5t 
Platte 
Group 
Croup 


Smk 

Mwrtr 
■  MM 


(Clay, 
(  Ray 

1 
2 


Jackson, 
Counties) 


Zone  it    (St.  Louit  City 
and  County) t 
General  Laborer 
Oynaaiter  or  Powder- 


14.22 

13.09 
13.44 

15.71 
15.96 


16.075 
17.51 
14.51 

14.  to 
15.00 

16.05 
15.325 
16.725 


12.68 

11.53 

15.60 
IS. 10 

14.65 

14.15 

13.01 
12.08 

16.20 
15.70 

15.25 

14.75 


13.  B» 

13.82 


15.275 
15.775 


Pig«  2 


Saitc 
Hourly 
llotM 


2.02  * 
10% 

1.67* 
8% 

1.67*{ 
8% 

3.47* 

10% 

3.47-H 

10% 

3.40 
3.37 
3.3"? 
2.67 
2.40 

2.45 

3.40 
3.49 


3.60 
3.35 

2.30 
2. 80 

2.30 
2.80 

3.60 
3.35 

2.30 
2.80 

2.30 
2.80 


3.60 
3.60 


2.58 
2.58 


LINE  CONSTRUCIQN: 
Zone  li 
Lineaan 

Lineman  Operator 

Groundman  Powdcrman 

Groundman 

Zone  2 1 
Lineman 

Lineman  Operator 

Groundman  Powderman 

Groundman 

Zone  3 I 
Linemen  t  Cable 
splicer 

Groundman-Winch  Driver 

Groundnan-Dr  iver 

Equipment  Operator 

Groundman 

Zone  4t 
Lineman 

Groundman  Equipment 
Operator 

Groundman  -  Class  A 

Zone  5 1   Railroad  t 
Cross  County  Trans- 
mission Lines: 
Lineman 

Lineman  Operator 

Groundman  Povderman 

ft 
Groundman 
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S18,3? 
17.10 
12. 8< 
12.2' 

17.  5< 
16.73 
12. >7 
11.3* 

16.5^ 

12.15 

11.7? 

14.79 

11.72 

17.75 

15.14 
11.26 


15.50 
14.36 
10.79 
10.09 


SI. 25  ♦ 
8-1/2% 

1.25  ♦ 
8-1/2% 

1.25  ♦ 
8-1/2% 

^2*  * 
8-1/2% 

1.25  '• 
8-1/2% 
1.2S  * 
8-1/2% 
1.25  •• 
8-1/2% 

'.25  * 
8-1/2% 


1.25* 
23.75% 

1.25* 
23.75% 

1.25* 
23.75% 

1.25  + 
23.75% 

1.25* 
23.75% 

.65* 
13-1/2% 

.65* 
13-1/2% 

.65* 
13-V2% 


1.00* 
8-1/2% 

1.00* 
8-1/2% 

1.00* 
8-1/2% 

1.00* 
8-1/2% 
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LIHE  COMSTROCTIOH 
(COMT'D)i 
Zon«  5  (Cont'd) < 
Pole  Treating 
Specialist 

Pole  Treating  Truck 
Driver 

Pole  Treating  Ground- 
m»n 

Zone  6 1  Telephone  and 
Telegraph  Railroad 
Coaaunicationa  and 
C.A.T.V.  Workt 
Cable  Splicer,  Air 
Pressure  Technician. 
Central  Office  Equip- 
■ent  Nan  and  Key 
Systea  Installer 

Telephone  Lineaan. 
Installer,  CATV 
Terainator  and 
Bquipnent  Operator 
(D-4  or  larger  Craw- 
ler,wheel  Trencher 
Quarter  Yard  Backhoe 
or  larger) 

Bquipaent  Operator 
(all  other  saall 
equipaent) 

Croundaan-Hinch  Driver 

Croundaan 

Zone  7 1  Telephone  t 

Telegraph  i   CATV  Hark: 
Cable  Splicers;  Air 
Pressure  Technician, 
Central  Office  Bquip- 
aent Man 

Telephone  Llneaan  ( 
Installer,  Bepairaan, 
CATV  Terainator, 
Bquipaent  Operator 
(1/4  yd.  Backhoe  t 
larger  t   D-4  Crawler 
t  larger) 

Groundaan-Hinch  Driver 

Groundaan 


1      Smk 
1     HMriy 

1     aw. 

amttlu 

1 

$16.34 

1 

$1,004 

•-1/2! 

10. 7t 

1.00-t 
•-1/2I 

10.  Ot 

t 

l.OO-i 
•-1/2% 

10.  IC 

.50-. 
•-1/2% 

9. 71 

.50* 
•-1/2% 

•  .59 

7.41 
6.C7 

.50+ 
•-1/2% 

.50* 
•-1/2% 

.50* 
•-1/2% 

lO.M 

.454^3% 

10.3* 
7.07 
6.3* 

.4S>3% 
.4S-»3% 
.45*3% 

Page  1 


PAINTERS 1 

Zone  1: 

Brush  t  Roller 

Spray 

Bridge 
Zone  2: 

Brush 

Spray 

Sandblasting  4  Nater- 
blasting 

Tower, Stacks, Walkway, 
Cables, Tanks,  and 
Bridges 
Bridges  over  500  ft. 
in  length 
Zone  3: 
Brush 

Spray,  Structural 
Steel  (  Sandblasting 
Zone  4t 
Brush 
Bridge 

Spray,  Sandblasting 
Operator;Work  per- 
formed on  bridges  75 
ft.  in  height 
All  Structural  Steel 
over  50  ft.  in 
height 
Zone  5s 
Brush 
Spray 
Steel,  storage  bin  t 

tank 
Bridges, stage;Belt> 
Bazooka 
Zone  6 1 
Brush,  Roller 
Spray 
Zone  7: 
Brush 
Spray 
Zone  St 
Brush 
Spray 
Zone  9: 
Brush 

Spray,  Bridgeaan, 
Steelmen 
Zone  10: 
Brush 
Spray 


(21) 


Smk 

Hourly 

Sonoltu 

$16.04 
17.04 
16.7! 

$3.00 
2.00 
2.00 

11.30 
13.30 

1.07 
1.07 

13.10 

1.07 

12.80 

1.07 

16.52 

1.07 

13.00 

2.60 

14.25 

2.60 

14.50 
15.25 

1 

- 

15.50 

15.25 

14.60 
15.60 

1.45 
1.45 

15.00 

1.45 

15.10 

1.45 

13.02 
13.52 

.60 
.60 

13.70 
14.20 

.45 
.45 

16.00 
18.00 

2.53 
2.53 

13.73 

1.3S 

14.23 

1.28 

14.00 
16.00 

DECISION  NO.tHO85-4023 


POWER  EOOIPMENT 
Zone  It 
Group  I 
Group  II 
Group  III 
Group  IVt 

'•' 
(b) 

Zone  2t 

Group  I 

Group  II 

Group  III 

Group  III  (a) 

Group  IV 

Group  IV  (a) 

Group  Vt 
(a) 
(b) 
(c) 
(d) 
Zone  3t 

Group  I 

Group  II 

Group  III 

Group  IV 
Zone  4t 

Group  I 

Croup  II 

Croup  III 

Group  IV 
Zone  5s 

Group  I 

Croup  II 

Group  III 

Group  IV 
Zone  6s 

Group  I 

Group  II 

Group  III 

Group  IV 
Zone  7t 

Group  I 

Group  II 

Croup  III 

Group  IV 
Zone  8t 

Group  I 

Group  II 

Group  III 

Group  IV 


Sotx 

Hourly 

aotot 

Sonofltl 

OPERATORS 

1 

$15.30 
15.05 
14.35 

$4.07 
4.07 
4.07 

10.33 
13.35 

4.07 
4.07 

16.33 
16.33 
15.02 
13. »S 
14.  S7 
13. 4» 

4.04 
4.04 
4.04 
4.04 
4.04 
4.04 

17.01 
17. 07 
18.32 
19.07 

4.04 
4.04 
4.04 
4.04 

16. 4S 

16.35 
16.05 
15.45 

3.97 
3.97 
3.97 
3.97 

14.15 

14.50 
14. M 
13.45 

3.97 
3.97 
3.97 

3.97 

15.10 
14. •S 
14.15 
13.45 

4.05 
4.05 
4.05 
4.05 

i 

15.05 
14.70 
14.50 
12.70 

4.05 
4.05 
4.05 
4.05 

15.47 
15.13 
14.93 
12.87 

2.90 
3.90 
3.90 
2.90 

15.  M 
15.70 
15.50 
14. •• 

3.97 
3.97 
3.97 

3.97 

TRUCK  DRIVERSs 
Zone  Is 

Group  1 

Group  2 

Group  3 

Group  4 

Group  S 
Zone  2: 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 
Zone  3t 

Group  1 

Group  2 

Group  3 

Group  4 

Group  S 
Zone  4 1 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 
Zone  5t 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 
Zone  6: 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 
Zone  7s 


Group  2:  For  1(1  if t 
Trucks;  Job  Site  Ai«- 
bulance  4  Pickup 
Trucks  4  Flat  Bed 
Trucks 
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Page 

4 

B»'< 

Hourly 

Fr.n^ 
BOMflU 

514.17 

$   4.25 

14.02 

13.65 

13.51 

13.29 

20.4. 

20.  S' 

30.6: 

20.5) 

20.3' 

19.0! 

19    7' 

19.2" 

19. 1< 

18.9!              "1 

15.54.        «.25| 

li.f. 

■-     3.75 

15. 7( 

3.25 

15.6! 

15.4'( 

14.3: 

14.4! 

14. «( 

14.4? 

14.2' 

13. 6( 

13.7! 

13.81 

13. 7< 

13. 5C 

15. n 

55.00 

♦a 

14. OC 

55.00 

♦a 
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DECISION  NO.!  MO85-4023 


S15.37 


TROCK  DRIVERS  (CONT'D): 
Zon«  7  (Cont'd): 

Group  3:  Truck  or 
Trailer*  of  a  water    j 
level  capacity  of  12.0 
cu.  yds.  up  to  22.0  cu„ 
yds.  including  Euclids,! 
Speedaee  and  similar 
•quipaent  oC  sane 
capacity  and  Cos-      ; 
pressors  | 

Group  4:  Trucks  or  i 
Trailers  of  a  water  | 
level  capacity  of  22.0  | 
cu.  yds.  and  over  , 
including  Buclids,  ' 
speedaee  and  all  I 
Floats,  Plat  Bed  ' 
Trailers,  Booa  Trucks,  : 
winch  Trucks  including  I 
aaall  trailers,  Fara 
Nagons,  Tilt-top  1 
Trailers,  Field  Office^ 
"■"ool  Trailers,  Concrete 
Puaps,  Concrete  Con- 
veyors  and  Gasoline 
Tank  Trailers  15.47 


S55.00 

♦  a 


Saiic 

Hourty 
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FOOTNOTE; 

a  -  7  Paid  Holidays  also,  paid  vaca- 
tion  of  3  days  of  600  hours  of 
service  in  any  one  contract  yeart 

4  days  paid  vacation  for  800  he«ri 
of  service  in  any  contract  yeari 

5  days  paid  vacation  for  l,i000 
hours  of  service  in  any  one 
contract  year;  also  .80  per  hour 
health  and  welfare. (      | 

WELDERS:  Receive  rate  prescribed  for 
craft  perforaing  operation  to  ^ieh 
welding  is  incidental. 


SS.M 


Unlisted  classifications  needed  for 
work  not  included  within  the  scop*  of 
the  classifications  listed  may  be 
added  after  award  only  as  provided  la 
the  labor  standards  contract  claus«a 
(29  CFR,  5.5(a)(l)(il)) 
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AREAS  COVERED  BY  CARPENTERS  AND  PILEDRIVERMEN  ZONES 


Zone  1  -  Franklin,  Jefferson,  St.  Charles  Counties 

Zone  lA  -  Lincoln,  warren  Counties 

Zone  2  -  Pike,  St.  Francois,  Washington  Counties 

Zone  3  -  Cass,  Lafayette,  Buchanan,  Clinton  and  Johnson  Counties 

Z°"»  <  -  Atchison,  Andrew,  Barry,  Barton,  Bates,  Caldwell,  Camden,  Carroll  ' 
Cedat,  Christian,  Dade,  Dallas. Daviess,  DeKalb,  Douglas,  Gentry,  Greene, 
Grundy,  Harrison,  Henry,  Hickory,  Holt,  Jasper,  Laclede,  Lawrence,  Living- 
ston, McDonald,  Mercer,  Newton,  Nodaway,  Ozark,  Polk,  St.  Clair,  Saline, 
Stone,  Taney,  Vernon,  Webster,  Worth  i   Wright  Counties 

zones  -  Crawford,  Dent,  Gasconade,  Iron,  Madison,  Maries,  Montgomery,  Phelps, 
Pulaski,  Reynolds,  Shannon  t   Texas  Counties 

Zone  6  -  Boone,  Cooper  and  Howard  Counties 

Zone  6A  -  Pettis.  Benton  and  Morgan  Counties 

Zon«7  -Lewis,  Marion  and  Rails  Counties 

Zone  7A  -  Callaway ,~Cole,  Miller,  Moniteau  and  Osage  Counties 

Zone  7B  -  Adair,  Putnam,  Sahuyler,  Knox  and  Sullivan  Counties 

Zone  7C  -  Audrain  and  Monroe  Counties 

zone  7D  -  Randalph,  Chariton,  Linn,  Macon  and  Shelby  Counties 

Zo"«.8  -  Bollinger,  Butler,  Cape  Girardeau,  Carter,  Dunklin,  Howell,  MirtTlssi- 
ppi.  New  Madrid,  Oregon,  Pemiscot,  Perry,  Ripley,  Ste.  Genevieve,  Scott, 
Stoddard  and  Wayne  Counties 

Zone  9  -  Clay,  Jackson,  Platte  and  Ray  Counties 

Zone  10  -  St.  Louis  County  and  City 

AREAS  COVERED  BY  CEMENT  MASONS  ZONES 

Zone  1  -  Bates,  Carroll,  Cast  t  Lafayette  Counties 

Zone  2  -  Dent,  Phelps,  Pike,  Pulaski,  Texas,  Marion,  Ralls  and  Shannon 

Counties 
Zone  3  -  Clay,  Jackson,  Platte  t   Ray  Counties 
Zone  4  -  Cedar,  Christian, Dade,  Dallas,  Douglas,  Greene,  Howell,  Laclede, 

Ozark,  Polk,  Stone,  Taney,  Webster  4  Wright  Counties 
Zone  5  -  Benton,  Henry,  Hickory,  Johnson,  Morgan,  Pettis,  Saline  (  St.  Clair 

Counties 
Zone  6  -  Adair,  Audrain,  Boone,  Chariton,  Cooper,  Howard,  Linn,  Macon, 

Moniteau,  Monroe,  Randolph,  Shelby,  Schuyler,  Sullivan  (  Putnam  Counties 
Zone  7  -  Callaway,  Cainden,  Cole,  Gasconade,  Maries,  Miller,  Montgomery,  t, 

Osage  Counties 
Zone  n   -  Andrew,  Atchison,  Buchanan,  Caldwell,  Clinton,  Daviess,  DeKalb, 

Gentry,  Grundy,  Harrison,  Holt,  Livingston,  Mercer,  Nodaway  (  Worth 

Counties 
Zone  9  -  St.  Louis  City  t  County,  Jefferson  t  St.  Charles  Counties 
Zone  10  -  Franklin,  Lincoln,  Warren,  Iron,  St.  Francois,  Ste.  Genevieve, 

Washington,  Reynolds  i  Madison  Counties 
Zone  11  -  Bollinger,  Butler,  Cape  Girardeau,  Carter,  Dunklin,  Mississippi, 

New  Madrid,  Oregon,  Pemiscot,  Perry.  Ripley,  Scott,  Stoddard  and  Wayne 

Counties 


(24) 
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MtEAS  COVPED  BY  ELECTRICIAN  ZONES 


Zone  1  -  Adair,  Audrain  (that  part  of  east  of  Highway  19),  Clark,  Knox, 
Lewis  Linn,  Macon,  Marion,  Monroe,  Hontgonery,  Pike,  Putnam,  Ralls, 
Schuyler,  Scotland,  Shelby  and  Sullivan  Counties 

Zone  2  -  Area  bounded  on  the  North  by  State  Highway  92  in  Platte  t   Clay 
Counties;  east  bya  straight  line  from  Intersection  of  State  Highway  92 
t  33  in  Clay  County  Intersection  of  U.S.  Highway  24  (  State  Highway  7 
in  Jackson  County,  south  on  Highway  7  to  Pleasant  Hill;  South  froi» 
Pleasant  Hill  due  West  to  the  Missouri  -  Kansas  State  Line;  West  by  the 
Missouri  -  Kansas  State  Line.   Towns  of  Pleasant  Hill  t  Blue  Springs  are 
excluded 

Zo^g  3  -  Portion  of  Cass,  Clay,  Jackson  and  Platte  Counties  not  included 

in  Zone  2 
Zone  4  -  Bates,  Benton,  Henry,  Johnson,  Lafayette  t  Pettis  Counties 
Zorie  S  -  Carroll,  Cooper,  Morgan,  Ray  and  Saline  Counties 
Zc"«  6  -  St.  Charles  County,  St.  Louis  County  and  City 
Zone  7  -  Bollinger,  Butler,  Cape  Girardeau,  Carter,  Dunklin,  Franklin,  Iron, 

Jefferson,  Lincoln,  Madison,  Mississippi,  New  Madrid,  Pemiscot,  Perry, 

Reynolds,  Ripley,  Scott,  St.  Francois,  Ste.  Genevieve,  Stoddard,  Warren, 

Washington  and  Wayne  Counties 
Zone  8  -  Franklin,  Jefferson.  Lincoln  t   Warren  Counties 
Zone  9  -  Bollinger,  cape  Girardeau,  Perry,  Scott,  St.  Francois  and  Ste. 

Gerevieve  Counties 
Zone  10  -  Butler,  Carter,  Dunklin,  Iron,  Madison,  Mississippi,  New  Madrid, 

Pemiscot,  Ripley,  Reynolds,  Stoddard,  Washington  and  Wayne  Counties 
Zone  11  -  Christian,  Dallas,  Douglas,  Greene,  Hickory,  Howell,  Laclede, 

Oregon,  Ozark,  Polk,  Shannon,  Stone,  Taney,  Texas,  Webster  and  Wright 

Counties 
Zone  12  -  Pulaski  County 
Zone  13  -  Andrew,  Buchanan,  Clinton,  OeKalb,  Atchison,  Holt,  Mercer,  Gentry, 

Harrison,  Daviess,  Grundy,  North,  Livingston,  Nodaway,  Caldwell  Counties 
-one  14  -  Barry,  Barton,  Cedar,  Dade,  Jasper,  McDonald,  Newton,  St.  Clair, 

Vernon  and  Lawrence  Counties 
Zone  15  -  Audrain  (except  Cuivre  Township),  Boone,  Callaway,  Camden,  Chari- 
ton, Cole,  Crawford,  Dent,  Gasconade,  Howard,  Maries,  Miller,  Moniteau, 

Osage  Phelps  and  Randolph  Counties 

AMAS  COVEREp  BY  IRONWORKERS  ZONES 

Zone  1  -  Audrain,  Boone,  Callaway,  Cole,  Crawford,  Dent,  Gasconade,  Maries, 

Montgomery,  Osage,  Phelps,  Pike,  Pulaski  and  Shannon  Counties 
Z0"e  I  -   Buchanan,  Cass,  Clay,  Jackson,  L«fayttt»,  Platte  and  Ray  Counties 
Z0"»  J  -  Andrew,  Atchison,  Barton,  Bates,  Bentofti  Caldwell,  Carroll,  Cedar, 
Chariton,  Christian,  Clinton,  Cooper,  Dade,  Dallas,  Daviess,  DcKalb, 
Gentry,  Greene,  Grundy,  Harrison,  Henry,  Hickory,   Holt,  Howard,  Johnson, 
Laclede,  Linn,  Livingston,  Mercer,  Moniteau,  Morgan,  Nodaway,  Pettis,  dark 
1°^^'  Randolph,  St.  Clair,  Saline,  Sullivan,  Vernon,  Webster, 

Taney,  Wright  ana  Worth  Counties 
Zone  4  -  Barry,  Jasper,  Lawrence,  McDonlad,  Hewton  and  Stone  Counties 
-°"»^  -  Adair,  Clark,  Knox,  Lewis,  Macon,  Marlon,  Schuyler,  Scotland,  Ralls, 
Monroe  and  Shelby  Counties 


<»■) 


DECISION  NO.:   :-IO85-402J  Page  8 


AHEAS  COVERED  BY  IRONWORKERS  ZONES  -  (CONT'D) 

Zone  6  -  Butler,  Cape,  Girardeau,  Dunklin,  Mississippi,  New  Madrid,  Pemiscot, 

Ripley,  Scott,  Stoddard  and  Wayne  Counties 
Zone  7   -   Camden,  Douolas,  Howell,  Miller,  Oregon 

Texas  Counties. 
Zone  a  -  City  k   County  of  St.  Louis,  St.  Charles,  Jefferson,  Franklin, 

Lincoln,  Warren,  Washington,  St.  Francois,  Iron,  Ste.  Crnvvieve,  Reynolds, 

Madison,  Bollinger,  Carter  and  Kayne  Counties 

LABORERS  CLASSIFICATIONS  DEFINITIONS  ZONES  1  AND  2 


U 
CO 


GROOP  1  -  GeneralLaborers  -  Carpenter  tendersi  salamander  tenders;  leadln? 
trucks  undar  bins:  hopper  t  cenveyorst  track  eana  all  other  general  laborers; 
air  tool  operator;cement  handler,  bulk  or  sack;  dump  man  on  earth  fill; 
georgie  buggie  man;  material  batch  hopper  man;  material  mixer  man  (except  on 
manholes);  coffer  dans;  riprap  pavers  -  rock,  block  or  brick;  scaffold^^ 
over  ten  feet  notself-supported  from  ground  up;  skipnan  on  concrete 
paving;  wire  mesh  setters  on  concrete  paving;  all  work  In  connection  with 
sewer,  water,  gas,  gasoline,  oil,  drainage  pipe,  conduit  pipe,  tile  and 
duct  line*  and  all  other  pipe  lines;  power  tool  operator,  all  work  in  con- 
nection with  hydraulic  or  general  dredging  operations;  puddlers  (paving 
only);  straw  blower  nozileman;  asphalt  plant  platform  man,"  chuck  tender; 
crusher  feeder;  men  handling  creosote  ties  or  creosote  materials;  men 
working  with  and  handling  epoxy  material  or  materials  (where  special  pro- 
tection is  required);  topper  of  standing  trees;  batter  board  man  on  pipe  and 
ditch  work;  feeder  man  on  wood  pulverizers;  board  and  willow  mat  weavers 
and  cable  tiers  on  river  work;  deck  hands;  pile  dike  and  revetment  work; 
all  laborers  working  on  underground  tunnels  less  than  25  feet  where 
compressed  air  is  not  used;  abutment  and  pier  hole  men  working  six  (6)  feet 
or  more  below  ground;  men  working  in  coffer  dams  for  bridge  piers  and  foot- 
ings in  the  river;  dltchliners;  pressure  groutmcn;  caulker  and  chain  or 
concrete  saw;  cllffscalers  working  from  scaffolds,  bosuns*  chairs  or  plat- 
forms on  dams  or  power  plants  over  (10)  feet  above  ground;  mortarmen  on 
brick  or  block  manhoies. 

COUP  2  -  Skilled  Laborers  -  Head  pipe  layer  on  sewer  work;  laser  beam  man; 
Jackson  on  any  other  similar  tamp;  cutting^  torch  man;  form  setters;  liners 
and  strlngllne  men  on  concrete  paving,  curb,  gutters;  hot  mastic  kettleman; 
hot  tar  applicator;  sandblasting  and  gunlte  notilemcn;  air  tool  operator 
in  tunnel*;  screed  man  on  asphalt  machine;  asphalt  raker;  bareo  tamper; 
churn  drills;  air  track  drills  and  all  similar  drills;  vibrator  man;  string- 
line  man  for  electronic  grade  control;  manhole  bullders--br ick  or  block; 
dynamite  and  powder  men;  welder;  grade  checker  on  cute  and  fills 
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lABOKERS  CLASSiriCATIOWS  DEfim^IOWS  ZONES  3  »ND  « 


GROUP  1  -  General  Labor-Carpenter  tenders;  salamander  tenders;  dump  man; 
ticket  takers;  loading  trucks  under  bins,  hoppers,  and  conveyors;  track 
man;  cement  handler;  dump  man  on  earth  fill;  georgie  buggle  man;  material 
batch  hopper  man;  spreader  on  asphalt  machine;  material  mixer  man  (except 
on  manholes);  coffer  dams;  riprap  pavers-rock,  block  or  brick;  scaffolds 
over  ten  feet  not  self -suppor ted  from  ground  up;  skipman  on  concrete 
paving;  wire  mesh  setters  on  concrete  paving;  all  work  in  connection  with 
sewer,  water,  gas,  gasoline,  oil, drainage  pipe,  conduit  pipe,  tile  and 
duct  lines  and  all  other  pipe  lines;  power  tool  operator;  all  work  in 
connection  with  hydraulic  or  general  dredging  operations;  form  setters, 
puddlers  (paving  only);  straw  blower  nozzleman;  asphalt  plant  platform 
man;  chuck  tender;  crusher  feeder;  men  handling  creosote  ties  or  creosote 
materials;  men  working  with  and  handlingepoxy  material;  topper  of  standing 
trees;  feeder  man  on  wood  pulverizers,  board  and  willow  mat  weavers  and 
cable  tiers  on  river  work;  deck  hands;  pile  dike  and  revetment  work;  all 
laborers  working  on  underground  tunnels  less  than  2S  ft.  where  compressed 
air  is  not  used;  abutment  and  pier  hole  men  working  six  (6)  ft.  or  more 
below  ground;  men  working  in  coffer  dams  for  bridge  piers  and  footings  in 
the  rivet;  barco  tamper;  jackson  or  any  other  similar  tamp;  cutting  torch 
man;  liners,  curb,  gutters,  ditch  liners;  hot  mastic  kettleman;  hot  tac 
applicator;  hand  blade  operator;  mortar  men  on  brick  or  block  manholesf" 
rubbing  concrete,  air  tool  operator  under  6%  lbs.;  caulker  and  lead  man; 
chain  or  concrete  saw  under  15  h.p. 

GROUP  2  -  Skilled  Laborers  -  Vibrator  man;  asphalt  raker;  head  pipe  layer  on 
sewer  work;  batterboard  man  on  pipe  and  ditch  wo:k;  cliff  scalers  working 
fron  bosun's  chairs;  scaffolds  or  platforms  on  dams  or  power  plants  over 
10  ft.  high;  air  tool  operator  over  65  lbs.;  stiingline  man  on  concrete 
paving;  sandblast  man;  laser  beam  man;  wagon  drill;  churn  drill;  air  track 
drill  and  all  other  similar  type  dr ills.guni te  nozzle  man;  pressure  grout 
nan;  screed  man  on  asphalt;  concrete  saw  15  h.p.  and  over;  grade  checker; 
stringline  man  on  electronic  grade  control;  manhole  builder;  dynamite  man; 
powder  man;  welder;  tunnel  man 


ARRAS  COVERED  BY  LABORERS 


lone 


Wright  and  Worth  Counties 
Zone  3; 

a  -  Franklin  and  Jefferson  Counties 

b  -  St.  Charles  County 
Zone  " 


AREAS  COVERED  BY  LABORERS  -  (CONT'D) 

Zone  <    (Cont'd)! 
b  -  Lincoln,  Montgomery  and  Warren  Counties 


LABORER  CLASSIFtCA'^IOM  DgriKITIOwS  -  70NE  5 
~  AND  RAY  COUNTIES 


CLAY,  JACKSON  PLATTE 


Croup  1  -  General  laborer  -  Carpenter  tenders,  salamander  tenders; 
loading  trucks  under  bins,  hoppers  and  conveyors;  track  men  and  all 
other  general  laborers;  air  tool  operator;  cement  handler  (bulk  or 
sack);  chain  or  concrete  saw;  deck  hands;  dump  man  on  earth  fill; 
grade  checkers  on  cuts  and  fills;  georgia  buggies  man;  material  batch 
hopper  man;  scale  man;  material  mixer  man  (except  on  manholes);  coffer 
dams;  abutments  and  pier  hole  men  working  below  ground);  riprap  pavers 
rock,  block  or  brick;  signal  man;  scaffolds  over  10  ft.  not  self- 
supported  from  ground  up;  skipman  on  concrete  paving;  vibrator  man; 
wire  mesh  setters  on  concrete  paving;  all  work  in  connection  with  sewer, 
water,  gas,  gasoline,  oil,  drainage  pipe,  conduit  pipe,  tile  l   duct 
lines  and  all  other  pipe  lines;  power  tool  operator;  all  work  in 
connection  with  hydraulic  or  general  dredging  operations;  puddlers  "" 
(paving  only);  crusher  feeder;  men  handling  creosote  ties  on  creosote 
materials;  men  working  with  and  handling  epoxy  material  or  materials 
(where  specialprotection  is  required);  topper  of  standing  trees;  batter 
board  man  on  pipe  4  ditch  work;  feeder  man  on  wood  pulverizers;  board 
and  willow  mat  weavers  and  cable  tiers  on  river  work;  all  laborers 
working  on  under  ground  tunnels  where  compressed  air  is  not  used 

Group  2  -  Skilled  Laborers  -  Spreader  or  screed  man  on  asphalt  machine; 
aspnalt  raker;  laser  beam  man;  barco  tamper;  jackson  or  any  other  similar 
tamp;  wagon  driller,  churn  drills,  air  trackdrills  and  all  other  similar 
drills;  cutting  torch  man;  form  setters;  liners  and  stringline  men  on 
concrete  paving,  curb,  gutters  and  (etc.);  hot  mastic  kettleman;  hot 
tar  applicator;  hand  blade  operators;  mortar  men  on  brick  or  block 
manholes;  sandblasting  and  gunnite  nozzlemen;  rubbing  concrete;  air  tool 
operator  in  tunnels;  head  pipe  layer  on  sewer  work;  manhole  builder 
(brick  or  block);  dynamite  and  powder  men;  welder 

AREA  COVERED  BY  LINE  CONSTRUCTION 


Zone  1  -  Bates,  Benton,  Carroll,  Cass 
Lafayette,  Pettis,  Platte,  Ray  and  Sa 

Zone  2  -  Andrew,  Atchinson,  Barry,  Bar 
Christian,  Clinton,  Dade,  Dallas,  Dav 
Greene,  Grundy,  Harrison,  Hickory,  Ho 
Livingston,  McDonald,  Mercer,  Newton, 
Stone,  Taney,  Vernon,  Webster,  Worth 

Zone  3  -  Crawford,  Franklin,  Iron,  Jef 
Francois,  St.  Louis  and  City,  Washing 
way,  Camden,  Carter,  Chariton,  Clark, 
Howard,  Howell,  Knox,  Lewis,  Lincoln, 
Miller,  Moniteau,  Monroe,  Montgomery, 
Phelps,  Pike,  Pulaski,  Putnam,  Ralls, 
Schuyler,  Scotland,  Shannon,  Shelby, 


Clay,  Henry,  Johnson,  Jackson, 

line  Counties 

ton,  Buchanan,  Caldwell,  Cedar, 

less,  DeKalb,  Douglas,  Gentry, 

It,  Jasper,  Laclede,  Lawrence, 
Nodaway,  Ozark,  Polk,  St.  Clair. 

and  Wright  Counties 

ferson, Reynolds,  St.  Charles,  St. 

ton,  Adair,  Audrain,  Boone,  Calla- 
Cole,  Cooper,  Dent,  Gasconade, 
Linn,  Macon,  Maries,  Marion, 
Morgan,  Oregon,  Osage,  Perry, 
Randolph,  Ripley,  Ste.  Genevieve, 

Sullivan,  Texas  and  w«rren  Counties 


(27) 
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AREA  COVERED  BY  LINE  CONSTRUCT  ON  !C0N-'D1 

Zone  *   -    Bollinger,  Butler,  Cape  Girardeau,  Dunklin,  Madison,  Mississippi, 
New  Madrid,  Pemiscot,  Scott,  Stoddard  and  Wayne  Counties 
?one  5  -  Atchison,  Nodaway.  Worth,  Harrison,  Mercer,  Holt,  Andrew  DeKalb, 
Davies,  Grundy,  Buchanan,  Clinton,  Caldwell,  Livingston,  Platte,  Clay, 
Ray,  Carroll,  Jackson,  Lafayette,  Saline,  Cass,  Johnson,  Pettis,  Bates, 
Henry,  Vernon,  Benton,  St.  Clair,  Hickory,  Barton,  Cedar,  Polk,  Dallas, 
Laclede,  Jasper,  Dade,  Lawrence,  Greene,  Webster,  Wright,  Newton, 
McDonald,  Barry,  Stone,  Christian,  Douglas,  Taney,  Ozark  and  Gentry 
Counties 
ZONE  6  -  Adair,  Audrain,  Boone,  Callaway,  Canden,  Carter,  Chariton,  Clsrk, 
Cole,  Cooper,  Crawford,  Dent,  Franklin,  Gasconade,  Howard,  Howell,  Iron, 
Jefferson,  Knox,  Lewis,  Lincoln,  Linn,  Mscon,  Maries,  Marion,  Miller, 
Moniteau,  Monroe,  Moncgoaery,  Morgan,  Oregon,  Osage,  Perry,  Phelps,  Fike, 
PulasJci,  Putnam,  Ralls,  Randolph,  Reynclds,  Ripley,  St.  Charles,  St. 
Francois,  St.  Louis  and  City,  Ste.  Genevieve,  Schuyler,  Scotland,  Shannon, 
Shelby,  Sullivan,  Texas,  Warren  and  Washington  Counties 
^°NE  7  -  Atchison,  Nodaway,  Worth,  Harrison,  Mercer,  Kolt,  Andrew,  D«Kalb,  " 
Daviess,  Grundy,  Buchanan,  Clinton,  Caldwell,  Livincston,  Platte,  Clay,  Say. 
Carroll,  Jackson,  Lafayette,  Saline,  Cass,  Johnson, 'pettis.  Bates,  Henrv, 
Benton,  Vernon,  St.  Clair,  Hickory,  Barton,  Cedar,  Polk,  Dallas,  Laclede, 
Jasper,  Dade,  Lawrence,  Greene,  Webster,  Wright,  Newton,  .McDonald,  Barr>-', 
Stone,  Christian,  Douglas,  Taney,  Ozark,  Gentry  Counties 

y 

AREA  COVERED  B?  PAINTERS 

Zone  1  -  Bates,  Caldwell,  Carroll,  Clinton,  Cass,  Clay,  Daviess,  Grundy,  Linn 

Henry,  Harrison,  Jac<son,  Johnson   (excluding  Whlteman  Air  Force  Base, 

Lafayette,  Livingston,  Mercer,  Platte  and  Ray  Counties 
Zone  2  -  Bollinger,  Cape  Girardeau,  Dunklin,  Mississippi,  New  Madrid, 

Pemiscot,  Scott,  Stoddard,  Reynold*,  Iron, Butler,  Carter,  Shannon,  Wayne, 

Oregon,  Ripley,  Ste.  Genevieve,  St. Francois,  Perry,  Washington,  t  Madison 

Counties 
Zone  2  -  Camden,  Crawford,  Dent  Laclede,  Maries,  Miller,  Phelps,  Pulaski 

and  Texas  Counties 
Zone  «  -  Benton,  Cooper,  Moniteau,  Morgan,  Pettis  and  Saline  Counties 
Zone  5  -  Andrew,  Atchinson,  Buchanan,  OcRalb,  Gentry,  Holt,  Modawav,* 

Worth  Counties   ■■ 
iPjyt-i  -  Barry,  Barton,  Cedar,  Dade,  Jasper,  Lawrence,  McDonald,  Newton, 

St.  Clair  and  Vernon  Counties 
Zone  7  -  Adair,  Audrain,  Boone,  Callaway,  Chariton,  Cole,  Gasconade,  Howard, 

Monroe,  Montgomery,  Linn,  Osage  Scotland  and  Randolph  Counties 
Zone  8  -  Jefferson,  St.  Charles.  St.  Louis  i  City,  Warren,  Lincoln,  Pike 

and  Franklin  Counties 
Zone  9  -  Christian,  Dallas,  Douglas,  Greene,  Hickory,  Howell,  Oiark,  Polk, 

Stone,  Taney,  Webster  andwriaht  Counties 
zone  10  -  Clam,  Lewis,  -arion,  and  Ralls  ro-An«:lei«. 


I 


CLASSIFICATION  DEFINITIONS 


Power  Equipment  Operators  Zone  1 

Group  I  -  Asphalt  paver  and  spreader;  asphalt  plant  console  operator; 
auto  grader;  backhoe;  blade  operator,  alltypes;  boilers-2;  boring 
machine  (truck  or  crane  mounted);  bulldozer  operator;  clamshell  operator; 
compressor  maintenance  operator-2;  concrete  plant  operator,  central  nix; 
concrete  mixer  paver;  crane  operator,  derrick  or  derrick-trucks;  ditch- 
ing machine;  dragline  operator;  dredge  engineman;  dredge  operator;  drill- 
cat  with  compressor  mounted  on  cat;  drilling  or  boring  machine,  rotary, 
self-propelled;  high  loader-fork  lift;  hoisting  engineer-2  active  drums; 
locomotive  operator,  standard  gua'ge;  mechanics  and  welders,  field; 
maintenance  operator;  mucking  machine;  pile  driver  operator;  pitman 
crane  operator;  punp-2;  pushcat  operators;  quad-trac;  scoop  operator-  all 
types;  scoops  in  tandem;  self-propelled  rotary  drill  (leroy  or  equal-not 
air  trac);  shovel  operator;  side  discharge  apreadcri  sidebooa  cats; 
skimmer  scoop  operator;  slipform  paver  (CMI ,  REX  oc  Equal);  throttle 
man;  truck  crane;  welding  machine  maintenance  operater-2 

Group  II  -  *A*  frame  truck;  asphalt  hot  mix  silo;  asphalt  plant  fireman, 
drum  or  boiler;  asphalt  plant  mixer  operator;  asphalt  plant  man;  asphalt 
roller  operator;  backfiller  operator;  chip  spreader;  concrete  batch 
plant,  dry-power  operated;  concrete  mixer  operator,  skip  loader;  concrete 
pump  operator;  crusher  operator;  elevating  grader  operator;  greaser; 
hoisting  engine-1  drum;  LaTourneau  rooter;  multiple  compactor;  pavement 
breaker,  self-propelled,  of  the  hydra-hammer  or  similar  type;  power  shield; 
pub  mill  operator;  stump  cutting  machine;  towboat  operator;  tractor 
operator-over  50  HP 

Croup  III  -  Boilers-1;  chip  spreader  (front  man);  churn  drill  operator; 
compressor  maintenance  opecator-1;  concrete  saws,  self-propelled;  con- 
veyoroperator;  distributor  operator;  finishing  machine  operator;  fireman, 
rig;  float  operator;  form  grader  operator;  punp;  pump  maintenance 
operator,  other  than  dredge;  roller  operator,  other  than  high  type 
asphalt;  screening  and  washing  plant  operator;  self-propelled  street 
broom  or  sweeper;  siphons  and  jets;  subgradlng  machine  operator;  tank 
cat  heater  operator  -  combination  boiler  and  booster;  tractor,  50  HP  or 
less,  without  attachments;  vibrating  machine  operator,  not  hand;  welding 
machine  maintenance  operator-1 

Group  IV; 

(a)  Oilers  •  ■ 

(b)  Oiler  driver,  (all  types) 

FOOTNOTE; 
HOPRLY  PREMIUMS 
FOLLOWING  CLASSIFICATIONS  SHALL  RECEIVE  $.25)  ABOVE  GROUP  I  R**^ 
Clamshells  -  3  yd.  capacity  or  over  -  crane  or  rigs,  80  ft.  boom  or 
over  (including  jib)  -  draglines,  3  yd.  capacity  or  over  -  plledrlvers, 
80  ft.  of  boom  or  over  (including  jib)  -  shovels  t  backhoes,  3  yd. 
capacity  or  over 
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Po»«f  Equlpagnt  Operators  Zone   2 

Group  I  -  Backhoe;  cableway;  crane,  crawler  or  truck;  crane,  hydraulic- 
truck  or  cruiser  mounted  -  16  tons  k   over;  crane  locoaotive;  derrick, 
steaa;  derrick  car  t   derrick  boat;  dragline;  dredge;  gradall,  crawler 
or  tire  nounted;  locoaotive,  gas,  steaa  t  other  powers;  pile  driver,  land 
or  floating;  scoop,  skimer;  shovel,  power  (steaa,  gas,  electric,  or 
other  powsrs);  switch  boat;  whirley 

Group  II  -  air  tuggerw/air  coapressor;  anchor-placing  barge;  asphalt 
spreact;r;  athey  force  feeder  loader  (self-propelled);  backfilling 
■achinc;  boat  operator-push  boat  or  tow  boat  (jobslte);  boiler,  high 
pressure  breaking  in  period;  booa  truck,  placing  or  erecting;  boring 
aachine,  footing  foundation;  bullfloat;  cherry  picker;  coabination 
concrete  hoist  t  aixer  (such  as  nixeraobile) ;  coapressors,  two,  not 
aore  than  SO  ft.  apart;  coapressor  (when  operator  runs  throttle); 
coapressor-generator  coabination,  coapressor-puap  coabination;  genera- 
tors, two  30  m  or  over,  or  any  nuaber  developing  over  30  KM;  generator- 
puap  coabination}  coaprcssor-welder  coabination;  concrete  breaker  (truck 
or  tractor  aounted);  concrete  punp,  such  as  puap-crete  aachine;  concrete 
spreader;  conveyor,  large  (not  self-propelled),  hoisting  or  aovlng  brick 
and  concrete  into,  or  into  and  on  floor  level,  one  or  both;  crane, 
hydraulic-rough  terrain,  self-propelled;  crane  hydraulic-truck  or  CMiser 
aounted-under  16  tons;  drilling  aachines, self-powered,  used  for  earth 
or  rock  drilling  or  boring  (wagon  drills  and  any  hand  drills  obtaining 
power  froa  other  sources  including  concrete  breakers, jackhaaacrs  and 
barco  equipaent  •  no  engineer  required);  elevating  grader;  engineaan, 
dredge;  excavator  or  oowarbclt  aachine;  finishing  aachine,  self-propelled 
oscillating  screed;  forklift;  grader,  road  with  power  blade;  highllft; 
hoist;  concrete  and  brick  (brick  cages  or  concrete  skips  operating  in 
or  on  tower,  toweraobile,  or  siailar  equipment);  hoist;  stack;  hydro- 
h same r ;  lad-a-vator,  hoisting  brick  or  concrete;  loading  aachine  (such 
as  barber-greene);  aechanlc,  on  job  site;  aixer,  paving;  aixer-aobile; 
aucking  aachine;  pipe  cleaning  aachine;  pipe  wrapping  aachines;  plant 
asphalt;  plant,  concrete  producing  or  ready-aix  job  site;  plant  heating- 
job  site;  plant  aixing-job  site;  plant  power,  generating- job  site; 
puaps,  two  self-powered  over  2'  through  6*;  puaps,  electric  subacrsible. 
one  through  three,  over  4*;  quad-track;  roller,  asphalt,  top  or  sub- 
grade;  scoop,  tractor  drawn;  spreader  box;  sub-grader;  tie  tanper; 
tractor-crawler,  or  wheel  type  with  or  without  power  unit,  power  take-offs, 
and  attachaents  regardless  of  site;  trenching  aachine;  tunnel  boring 
aachine;  vibrating  aachine  autoaatic,  autoaatic  propelled;  welding  Bschinas 
(gasoline  or  diesel)  aore  than  one  but  not  over  four  (regardless  of 
sixe);  well  drilling  aachine 

Group  III  -  Conveyor,  large  (not  self- propelled  >t   conveyor,  large  (not 
self-propelled)  moving  brick  and  concrete  (distributing)  on  floor  level; 
aixer  two  or  more  alxers  of  one  bag  eapacltyor  less,  air  tugger  w/plant 
air;  boiler,  for  power  or  heating  on  construction  projects;  boiler, 
teaporary;  coapressor,  air-one;  compressor  air  (aounted  on  truck;  con- 
crete saw,  self-propelled;curb  finishing  aachine;  ditch  paving  aachine; 
elevator  (building  construction  or  alteration);  endless  chain  hoist; 
fora  grader;  generator,  one  over  30  KH  or  any  nunber  developing  over  30 
KW;  greaser;  hoist;  one  drum  regardless  of  sixe  (except  brick  or  concrete); 
lad-a-vator,  other  hoisting;  aanlift;  aixer,  asphalt,  over  8  cu.  ft. 
capacity,  aixer,  if  two  or  aore  alxers  of  one  bag  capacity  or  lest  are 

(31) 


Croup  III  -  (Cont'd): 
used  by  one  eaployer  on  job  an  operator  is  required;  mixer,  with  outside 
loader,  2  bag  capacity  or  aore;  mixer,  with  side  loader, regardless  of  size, 
not  paver;  oiler  on  dredge;  oiler  on  truck  crane  pug  mill  operator; 
puap,  suap-self-powered,  autoaatic  controlled  over  2*  durin9  ^"   i" 
connection  with  construction  work;  sweeper,  street;  welding  aachine, 
one  over  400  aap. ;  winch  operating  from  truck;  scissor  lift  (used  for 
hoisting);  tractor,  small  wheel  type  50  h.p.  t  under  with  grader  blade 
t    siailar  equipaent 

Group  Ill(a)  -  Truck  crane  and  dredge 

Group  tv  -  Boat  operator-outboard  motor  (job  site);  conveyor  (such  as 
con-vay-lt)  regardlessof  how  used;  oiler;  sweeper,  floor 

Group  IV(a)  -  Crawler  type 

Group  y  -  (a)  Air  pressure,  oiler  engineer,  operating  under  ten  pounds 
(b)  air  pressure,  oiler  engineer  operating  over  ten  pounds  (c)  air  pressure 
engineer  operating  under  ten  pounds  (d)  air  pressure  engineer  operating 
over  ten  pounds  (e)  crane-piledr iving  and  extracting;  crane  using  rock 
socket  tool;  dragline  -  7  cu.  yds.  »  over;  shovel,  power  -  7  cu.  yds. 
and  over;  crane,  climbing  such  as  Linden);  derrick,  diesel,  gas  or 
electric  hoisting  material  and  erecting  steel  -  ISO'  or  more  above 
ground;  hoists,  three  or  more  druas;  scoop, tandea;  tractor,  tandea  crawler 

Crane  with  booa  (including  jib),  over  100'  froa  pin  to  pin 
(add  IC  per  foot  to  maximua  of  $2.00)  above  basic  rate  for 
crane 

Work  in  tunnel  or  tunnel  shaft,  . SOC  above  base  rate 
Power  Equipaent  Operators  Zones  3,  4  and  8 

Group  I  -  Asphalt  finishing  aachine  t  trench  widening  spreader,  asphalt 
plant  console  operator;  autogradar;  autoaatic  slipform  paver;  back  hoe; 
blade  operator  -  all  types;  boat  operator  -  tow;  boiler  -  2;  central  mix 
concrete  plant  operator;  clam  shcAl  operator;  concrete  aixer  paver;  crane 
operator;  derrick  or  derrick  trucks;  ditching  aachine;  doxer  operator; 
dragline  opr.;  dredge  booster  pump  jdredge  engineman;  dredge  operator; 
drill  cat  with  coapressor  mounted  on  cat;  drilling  or  boring  aachine 
rotary  self-propelled;  hlghloader;  hoisting  engine  -  2  active  drums; 
launch-haaaer  wheel;  locoaotive  operator-  standard  guage;  aechanics  and 
welders;  aucking  jiachine;  piledrlver  operator;  pitman  crane  operator; 
push  cat  operator^  quad-trac;  scoop  operator;  sideboom  cats;  skimmer 
scoop  operator;  trenching  machine  operator;  truck  crane,  shovel  operator 

Croup  II  -  A-Praae;  asphalt  hot-aix  silo;  asphalt  roller  operator;  asphalt 
plant  flreaan  (drua  or  boiler);  asphalt  plant  man;  asphalt  plant  mixer 
operator;  backfiller  operator;  barber-greene  loader;  boat  operator  (bridge 
t  daas))  chip  spreader;  concrete  aixer  operator  -  skip  loader;  concrete 
plant  operator;  concrete  pump  operator;  dredge  oiler;  elevating  grader 
operator;  fork  lift;  grease  fleet;  hoisting  engine  -  1;  locomotive 
operator  -  narrow  guage;  multiple  compactor;  pavement  breaker;  powerbrooa- 
self-propelled;  power  shield;  rooter;  slip-form  finishing  aachine; 
stuapcutter  aachine;  side  discharge  concrete  spreader;  throttleman; 
tractor  operator  (over  50  hp);  winch  truck;  asphalt  roller  operator; 
crusher  operator 
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DECISION  NO.:  MO85-4023 


Paqe  IS 


OrouD  III  -  spr««der  bon  operator,  self-propelled  (not  asphalt;  tractor 
operator  (50  h.p.  or  less);  boilers  -  1;  chip  spreader  (front  man); 
ehura  drill  operator;  compressor  over  105  CFM  2-3  pumps  4"  t  over; 
2.J   light  plant  7.5  KWA  or  any  combination  thereof;  clef  plane  opr.; 
compressor  maintenance  operator  2  or  3;  concrete  saw  operator  (self- 
propelled):  curb  f inishingmachine;  distributor  operator;  finishing 
machine  operator;  flex  plane  operator;  float  operator;  form  grader 
operator;  pugmill  operator;  roller  operator,  other  than  high  type  asphalt; 
screening  i   washing  plant  operator;  siphons  t  jets;  subgrading  machine 
operator;  tank  car  heater  (combination  boiler  (  booster);  ulmac,  ulric 
or  similar  spreader;  vibrating  machine  operator;  hydrobroom 

Croup  IV  -  Oiler;  grout  machine;  oiler-driver;  compressor  over  105  CPM-l) 
conveyor  operator  -  1;  maintenance  operator;  pump  -  4*  t  over  -  1 

FOOTNOTE : 


HOURLY  PREMIUMS 
F0LL0WING""CLASSIPICAT10NS  shall  receive  ($.25)  ABOVE  GROUP  I  RATE 
Crane  with  i  yds.  i   over  buckets;  dragline  operator  -  3  yds.  t  over; 
shovel  -  3  yds.  t   over;  piledrivers  -  all  types;  clamshell  -  3  yds. 
over;  hoists  -  each  additional  active  drum  over  2  drums 

rOLL(3WING  CLASSIFICATION  SHALL  RECEIVE  ($.50)  ABO'^E  GROUP  I  RATE 
Tanderc  scoop  operator 

Crane,  riqs  over  100  feet  (incl.  ]ib)  -  le  per  foot 
Power  Equipment  Operators  Zones  5,  6  t  7 


machine  t  trench  widening  spreader;  asphalt 
tomatic  slipform  paver;  autograder;  backhoe; 
s;  boat  operator  -  tow;  boilers  -  2;  central 
r;  clamshell  operator;  concrete  mixer  paver; 

derrick  trucks;  ditching  machine;  dozer 
r;  dredge  booster  pump;  dredge  engineman; 

with  compressor  mounted  on  cat;  drilling  or 
-propelled;  hlghloader;  hoisting  engine  -  2 
r  wheel;  locomotive  operator;  -  standard  guage; 
Ing  machine;  piledriver  operator;  sideboom  cats; 
renching  machine  operator;  truck  crane;  scoop 


Group  I  -  Asphalt  finishing 
plant  console  operator;  au 
blade  operator,  -  all  type 
mix  concrete  plant  operate 
crane  operator;  derrick  or 
operator;  dragline  operato 
dredge  operator;  drill  cat 
boring  machine  rotary  self 
active  drums;  launch  h 
mechanics  and  welder;  muck 
•  skimmer  scoop  operators;  t 
operators  -  all  types 

Group  II  -  A-frame;  asphalt  hot  mix  silo;  asphalt  plant 
boiler) ;  asphalt  roller  operator;  asphalt  plant  man;  as 
operator;  backfiller  operatorj  barber-q^reene  loader 
(bridges  and  dams);  chip  spreader;  concrete  mixer  opera 
concrete  plant  operator;  concrete  pump  operator;  crushe 
oiler;  elevating  grader  operator;  fork  lift;  greaser-fl 
engine  -  1;  locomotive  operator  -  narrow  guage;  multipl 
pavement  breaker;  power  -  broom  -  self-propelled;  power 
ailp  form  finishing  machine;  stumpcutter  machine;  side 
spreader;  throttle  man;  tractor  operator  (over  50  hp); 


fireman  (drum  or 
phalt  plant  mixer 

boat  operator 
tor  -  skip  loader; 
r  operator;  dredge 
eet;  hoisting 
e  compactor, 

shield;  rooter; 
discharge  concrete 
winch  truck 
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POWER  EOUIPMCNT  OPERATORS  -  ZONES  S,f,    t    ">    (CONT'D) 


GROUP  III  -  Bolle 
operator;  clef  p 
pelled) ;  curb  f 1 
machine  operator 
grader  operator; 
high  type  asphal 
jets;  subgrading 
propelled  (rot  a 
boiler  (  booster 
machine  operator 

GROUP  IV  -  Oiler; 


rs  -  1;  chip  spreader  (front  man);  churn  <'rlll 
lane  operator;  concrete  saw  operator  (self-pro- 
nishlng  machine;  distributor  operator;  finishing 
;  flex  plane  operator;  float  operator;  form 

pugnlll  operator;  roller  operator,  other  than 
t;  screening  t   washing  plant  operator;  siphons  t 

machine  operator;  spreader  box  operator,  nelf- 
sphalt);  tank  car  heater  operator;  (combination 
):  ulmac,  ulric,  or  similar  spreader;  vibrating 
,  not  hands;  tractor  operator  («P  hp  or  less) 

oiler  driver 


FOOTNOTE! 
HOURLY  PPrMIl'wS 
FOLriOV.'ING~CLASSIFICATIONS  SHALL  RECEIVE  fS.2S)  ABOVE  GROUP  I  RATF 
"DRAGLINE  operator  -  3  yds.  k  over;  shovel  -  3  yds.  i   over;  clam- 
shell  -  3  yds.  t  over;  crane,  rigs  or  piledrivers,  lOP'  of  boom 
or  over  (incl.  ^ib.),  hoists  -  each  additional  active  ("rum  ever 
2  drums 

FOLLOWING  CLASSIFICATIONS  SHALL  RECEIVE  (f.^O)  A'^OVE  GROUP  I  R*TE 
Tan(*em  scoop  operator;  crane,  rlas  or  piledrivers  150'  to  2n(»  .of 
boom  (  incl.  jib.  )  '" 

POmPKING  CLASSIFICATIONS  SHALL  RECEIVE  ($.75)  ABOVE  (SROUP  I  PATS 
(^rane  rigs,  or  piledrivers  200  ft.  of  boom  or  over  (incl.  lib.  ) 

AREAS  COVERED  BY  POWER  EOUIPMENT  OPEPATORS  ZONES 

ZOHE  1  -  Clay,  Jackson,  Platte  and  Ray  <"ounties 

ZONF  2  -  St.  Louis  City  and  County 

ZONE  3  -  Franklin,  Jefferson,  St.  Charles  Counties 

ZONE  4  -  Adair,  Audrain,  Bolllinqer,  Boone,  Butler,  Callaway, 
Cape  Girardeau,  Carter,  Clark,  Cole,  '"rawford,  Dent,  Dunklin, 
Gasconade,  Howell,  Iron,  Knox,  Lewis,  "aeon,  Madixon,  Maries, 
"arion.  Miller,  Mississippi,  Moniteau,  Monroe,  Montgomery,  Morgan, 
New  Madrid,  Oregon,  Oyagv  Pemiscot,  Perry,  Phelps,  Pike,  Pulaski, 
Putnam,  Ralls,  Randolph,  Reynolds,  Ripley,  St.  Francois,  Ste. 
Genevieve,  Schuyler,  Scotland,  Scott,  Shannon,  SheJhy,  Stoddard, 
Texas,  Washington,  and  Wayne  Counties 

7X)NE  5  -  Buclianan,  Cass,  Clinton  and  Lafayette  Counties 

ZONE  6  -  Andrew,  Atchinson,  Bates,  Benton,  Caldwell,  Carroll, 
'"hariton,  Cooper,  Daviess,  DeKalb,  Gentry,  Grundy,  Harrison, 
Henry,  Holt,  Howard,  Johnson,  Linn,  Livingston,  Mercer,  Nodaway, 
Pettis,  Saline,  Sullivan  and  »!orth  Counties 

ZONE  7  -  Christian,  Greene,  Jasper,  Lawrence,  Taney, 
Parry,  Barton,  Camden,  Cedar,  Dade,  Dallas,  Douglas, 
Hickory,  Laclede,  McDonald,  Newton,  Ozark,  Polk,  St.  Clair, 
Stone,  Vernon,  Webster  and  Wright  Counties 

ZONE  B  -  Lincoln  and  Warren  Counties 
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DECISION  NO.  MO85-4023  p,ge  17 

TRUCT  DRIVER  CLASSIFICATION  DEFINITIONS 
'  ZONE  1 

Group  1  -  Mechanics  l   Welders-field 

Croup  2  -  A-frame  low  boy-boom  truck  driver 

Group  3  -  Insley  wagons;  dump  trucks,  excavating,  ■!  cu. 
yds.  and  over;  dumpsters;  half-tracks:  speedace:  eucllds 
and  similar  excavating  equipment  material  trucks,  tandem 
two  teams;  semi-trailers;  winch-truck-fork  trucks;  distributor 
drivers  and  operators;  agitator  and  transit  mix;  tank  wagon 
drivers,  tandem  or  semi 

Croup  «  -  One  team;  station  wagons;  pickup  truck;  material  trucks, 
single  axle,  tank  wagon  drivers,  single  axle 

Group  S  -  Oilers  and  greasers-field 


70IIES  2 


5*6 


Group  X  -  Flat  bed  trucks  -  single  axle;  station  wagon;  pickup 
trucks;  material  trucks  -  single  axle;  tank  wagon  -  single  axle 

Group  2  -  Flat  bed  trucks  -  tandem  axle;  material  trucks,  tandem 
axle;  tank  wagon  -  tandem  axle 

Group  .1   -  Semi  and/or  pole  trailers;  winch  fork  and  steel  trucks; 
Insley  wagons,  dumpsters,  half  tracks,  speedace,  eucllds,  and  Irther 
similar  equipnent,  a-frame  and  derrick  trucks,  float  or  low  boy 
distributor  drivers  and  operators,  tank  wagon,  semi-trai?er 

Group  4  -  Agitator  and  transit  mix  truck 

Group  5  -  Warehousemen 

AREA  COVEREP  B"  TRJCK  DRI'TR  ZONFTS 

ZOWE  1  -  Clay,  Jackson,  Platte  t  Pay  Counties 

MWE  2  -  Franklin,  Jefferson  and  St.  Charles  Counties 

ZONE  •<  -  Lincoln  and  Warren  Counties 

ZONE  4  -  Buchanan,  Cass,  Johnson  and  Lafayette  Counties 

ZOUE  5  -  Andrew,  Audrain,  Parton,  Bates,  lenton,  Bollinger,  Boone, 
Caldwell,  Callaway,  Camden,  Cape  Girardeau,  Carroll,  Carter,  Cedar, 
Charlton,  Christian,  Clinton,  Cole,  Cooper,  Crawford,  Dade,  Dallas, 
Daviess,  DaKalb,  Dent,  Douglas,  Gasconade,  Greene,  Henry,  Hickory, 
Howard,  Iron,  Jasper,  Laclede,  Lawrence,  Linn,  Livingston,  "aeon, 
Maldson,  Maries,  Marion,  Miller,  Mississippi,  Moniteau,  Monroe, 
Montgomery,  •Morgran,  New  Madrid,  flewton,  Osage,  Pemiscot,  Perry, 
Pettis,  Phelps,  Pike,  Polk,  Pulaski,  Ralls,  Randolph,  Reynolds, 
St.  Clair.  St.  Francois,  Ste.  Genevieve,  Saline,  Scott,  Shannon, 
Shelby,  Stoddard,  Texas,  Vernon,  Washington,  Wayne,  Webster  and 
Wright  Counties 

^°"g  *  -  Adair,  Atchlnson,  Perry,  Sutler,  Clark,  Dunklin,  Gentry, 
Grundy,  Harrison,  Holt,  Howell,  Knox,  Lewis,  McDonald,  Mercer, 
Nodaway,  Oregon,  Ozark,  Putnam,  Ripley,  Schuyler,  Scotland, 
Stone,  Sullivan,  Taney  and  Worth  Counties 

ZONE  7  -  St.  Louis  City  and  County 
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SUPERSEDEAS  DECISION 

STATE:   NEW  YORK  COUNTY:  CHEMUNG 

DECISION  NO.  NY85-3044  DATE:   Date  of  Publication 

Supersedes  Decision  No.  NY83-3050,  dated  November  4,  1983  in  48  FR  S0990. 
DESCRIPTION  OF  WORK:   Building  Construction  (does  not  include  sinole  family  homes 

and  apartments  up  to  and  including  4  stories) ,  heavy  (except  water  well  drilling) 

i   Highway  Construction  Projects . 


ASBESTOS  WORKERS 
BOILERMAKERS 

BRICKLAYERS,  CEMENT  MASONS 
MARBLE  SETTERS,  PLASTERERS 
STONE  MASONS,  TERRA2Z0 
WORKERS,  t  TILE  SETTERS 
CARPENTERS : 
All  of  the  area  west  of 
a  straight  line  from  the 
intersection  of  Southport 
Twp.  line  and  Clar)c 
Hallow  Road  to  Route  17E 
to  Winter  Street,  Big 
Flats,  then  in  a  straight 
line  north  to  the  Schuy 
ler  County  line: 
carpenters 
Millwrights  f,   Piledri- 

vers 
Heavy  t  Highway 

Remainder  of  County: 
Carpenters 
Millwrights  (  Piledri- 

ver* 
Heavy  (  Highway' 

CEMENT  MASONS 

(Heavy  t  Highway) 
ELECTRICIANS 

ELEVATORS  CONSTRUCTORS 

HELPERS 

HELPERS    (PROB.) 
GLAZIERS 
IRONWORKERS 
LABORERS: 
Building 

Heavy  and  Highway: 
Class  A 
Class  B 
Class  C 
Class  D 


12.45 


12.30 


12.20 
14.11 


12.82 

13.17 
15. 3S 


13.81 
17.00 

14.4a 

10.14 

7.24 

10.92 

14.40 

10. S7 

13.39 
13.59 
13.79 
13.99 


1.35 


3.08 

3.08 
3.035+ 

a 

1.83 

1.83 
1.795 

♦a 

3.60 
3.15+b 

+3% 
3.69-)- 

b+c 

none 
1.68 
3.10 

1.15 

1.50 
1.50+ 
1.50 
1.50+. 


LINE  (XNSTRUCTION: 
Substation  and  switchin 
structures;  Pip>e  type 
cable  installation  and 
maintenance  jobs  or  pro- 
jecta;  Railroad  catenary 
installation  and  mainte 
nance;  Bonding  of  rails: 
Lineman;    Technician 


17.75 


Cable  Splicer  p.9.525 

Groundnan  Digging  Mach- 
ine operator;  dynamite 
nan  15.975 

Groundman  truck  driver 
(tractor  trailer  unit)    15.088 

Mobile  equipment  opera 
tor;    groundman  truck 
drivers;    mechanic  13.464 

Groundman  10.098 


Overhead  transmission 
line  work    (where  no  other 
work   is  or  has  been 
involved;    Overhead   t   un- 
derground distribution 
work: 
Linanan;  Technican  16.83 

Groundman  digging  mach- 
ine operator;  groundman 
dynamite  nan  15.147 

Groundman  trucic  driver 
(tractor  trailer   unit)      14.306 

Grouitdman  mobile  equip- 
ment operator;    ground- 
man truck   driver; 
mechanic  13.464 

Groundman  10.098 
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4.35+« 
+6.251 
4.3S+< 
+6.251 


4.35+« 
+6.251 

4.35+< 
+6.251 


4.35+1 
+6.25\ 
4.35+1 
+6.25< 


4.35+e 
+6.25% 


4.35+e 
+6.25% 


4 . 35+e 
+6.25% 


4 . 35+e 
+6.25% 
4.3S+e 
+6.25% 
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DECISION  NO.    NY85-3044  [ 

LINE  CONSTRUCTION    (CONT'D)|- 

Overhead  transmission  linei 
work  where  other  wor'x   is     j 
or  has  been   involved)  ; 
Lineman;    Technician 

Groundman  digginq  machine; 
operator;    dynamite  man 

Groundman  truck   driver 
(tractor  trailer  unit) 

Mobile  equipment  operator 
groundman  truck  driver;  i 
mechanic 

Groundman 

PAINTERS : 
Brush 

Toothpick  staging  over 
25';  structural  Scaffold 
over  35 • 
Paperh angers;  Vinyl 

Hangers 
Swing  Chair,  Swing  Scaf- 
fold; Power  Grinder  with 
Respirator 
Epoxy  -  Brush  and  Roll 
Stilts 
Spray 

Structural  Steel; 
Steeplejack  (over  100') 
Sandblasting;  Steamclea 
ning  (acid  or  hi-pres- 
sure  water) 
Spray  -  Epoxy 
PLUMBERS  i  STEAMFITTERS 
POWER  EQUIPMENT  OPERATORS 
BUILDING  CONSTRUCTION 
GROUP  I: 
I -A 
I-B 
1-C 
I-D 
I-E 
1-P 
I-G 
I-H 
GROUP  II 
GROUP  III 
GROUP  IV 
GROUP  V 
GROUP  VI 


19.61       4.35*e 
+6.25% 


17.649    4.35+e 
1  +6.25% 


16.669!  4.35+e 
I  +6.25% 


15.686   4.35+e 

1  +6.25% 

10.0981  4.35+e 

+6.25% 


'  Page   2  f 

J  POWER  EQUIPMENT   OPERATORS^. 
I    HEAVY    i   HIGHWAY  1 

1    CONSTRUCTION  | 

GROUP    I  1 

GROUP    II  ! 

GROUP    III 

GPOUP    IV 
ROOFERS 
SHEET    METAL    WORKERS 

SPRINKLER   FITTERS  \ 

TRUCK   DRIVERS: 
(HEAVY    i    HIGHWAY) : 

Class    1 

Class    2  ' 

Class   3 

Class    4  I 

Class   5 


Bute 
Hourly 
RattI 


BMwritf 


Page  3 


15.81 

3.55+d 

15.27 

3.55+d 

13.74 

3.55+d 

12.39 

3.55+d 

13.14 

2.99 

14.95 

2.55+    1 

3%      : 

16.92 

3.13       1 

13.49 

2.45+d' 

13.54 

2.45+d 

13.59 

2.45+d 

13.74 

2.45+d 

13.69 

2.4S+d 

11.20 


10.30 


10.40 


10.55 
10.60 
10.80 
10.90 


11.05 
11.30 
15.80 


16.36 
16.69 
17.01 
17.34 
17.99 
19.64 
19.28 
19.93 
16.04 
16.13 
14.71 
12.13 
16.92 


2.20 

1.45 
1.45 


1.45 
1.45 
1.45 
1.45 


1.45 
1.45 
3.40 


3.40+f 
3.40+f 
3.40+f 
3.40+f 
3.40+f 
3.40+f 
.40+f 
,40+f! 
.40+fl 
.40+f| 
.40+f 
.40+f  I 


WELDERS  -  Rate  for  ciaft 
to  which  welding  is 
Incidental 


I 


Unlisted  classifications  needed  for 
work  not  included  within  the  scope  of 
the  classifications  listjd  may  be  added 
after  award  only  as  provided  in  the 
labor  standards  contract  clauses 
(29  CFR,  5.5(a) (1) (ii)) . 


3. 
3. 
3. 
3. 
3. 
3. 
3.40+f| 
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FOOTNOTES : 
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fAID  nOLIDAYS:   A-New  Tear's  Dayj  B--f«emorial  Day;  C-Xndependence  Day: 
D-Labor  Day;  E-Thanksgiving;  F-Christmas  Day. 

a.  Paid  Holidays:  C  t  D,  provic'ed  employee  workr  his  schedulet"  work  day 
before  and  his  scheduled  work  day  after  the  holiday  and  is  on  the  pay- 
roll in  the  payroll  week  in  which  the  holiday  falls. 

b.  Paid  Holiday:  A  through  F,  and  the  Friday  after  Thanksgiving. 

C.  Employer  contributes  P»  basic  hourly  rate  for  5  years  or  more  of  service 
or  6%  basic  hourly  rate  for  6  months  to  5  years  of  service  as  vacation 
pay  credit. 

d.  Paid  Holidays:   A  through  F,  provided  the  employee  works  the  working  day 
before  and  the  working  day  after  the  holiday. 

1.    Pa.i.d  Holidays:   A  through  F,  Washington's  "iirthday.  Good  Friday,  and 

Election  Day  for  the  President  of  the  United  States  and  Election  Day  for 
the  Governor  of  New  York  state,  provided  the  employee  works  the  day 
before  or  the  day  after  the  holiday. 

f.  Paid  Holidays;   A  through  F,  provided  the  emoloyee  works  either  the 
work  day  inmediately  preceding  the  holiday  or  the  scheduled  work  day 
immediately  following  the  holiday. 
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DECISION  NO. 


HY85-30«4 


CLASSIFICATION  DESCRIPTIONS 
LABORERS  (HEAVY  AND  HIGHWAY  CONSTRUCTION) : 
O^S  A:   Laborers,  drill  tender.,  outboard  and  hand  boats. 

^if  bui^.\"iid'^r.Uchi„'e^!br;t:r'=^a%':ha™L'"'"'' ""  -"""« 'x>°--. 

pavement  breaker,  handlers  of  all  «eit  ~T^«;,T?^°"  ""'^"'  ~""  "■""• 
tools,  installation  of  bridge  Srainlgl  pT^e  '  !~JL!^"""°"  ^°'   laborers- 
tamper,  drill  doctor,  tail  or  crew  oo  oi  «r,hif?  ^*"'  '^''"tor  type  rollers, 
and  single  diaphram) .  nozzle  f«B^.?f"    "Phalt  paver,  water  pump  op.  (li," 
laborerl  on  chSiniAK"le"^  irl^tton!  r^rsplitt^f  2^d  '"'  ""«^i«?ing,: 

w^xr^ri:^r:r  -"'  *"  •»"'"  —  ^^-"iir^^h'"nra^r:io^"s^:;a?o"?s^?^ 
^i^Lrt.^L--t^L^^i^rrr  :f^^^^r^a^:r^L^^^- -""  -^ 

CLASS  D:   Blasters,  form  setter,  stone  or  granite  curb  setters. 


POUER 

GROUP 

I-Ai 
I-B: 
I-C: 
I-D: 
I-E: 
I-F: 
1-G: 
1-Hs 


EQUIPMENT  OPERATORS  (BUILDING  CONSTRUCTION) i 

'i2l"rind'2^^r'"'  '''''""^"  ^li-^in^  "d  tower, 
Between  121  ft.  and  151  ft. 
Between  151  ft.  and  201  ft. 
Between  201  ft.  and  251  ft. 
Between  251  ft.  and  301  ft 
Between  301  ft.  and  351  ft.  . 
Between  351  ft.  and  401  ft. 
Between  401  ft.  and  451  ft. 


°2?iLheil,*^a|??2:!;''s^^l'=^'d''l!m?T'  "'  9«""«tor  plant;  cableway,  baCchoe, 
(factory  rating)  ;"bridgnrane(:irtyL^^''ca!s%r"  '^'  ="5'"=  ^^^^  "P-^^^^ 
machine;  for)tlift  (with  factory  ratina^?  U?i°"  *"'*''  """^  similar  type 
steel  erection);  -ucking^chl^e"  rSIs  Lrrif r"  ("""h"""  ?^  ^"*' '•  "oist'^Con 
drum  hoist  (when  all  three  drJJil  «•  i^  ItlV.  """^^  "^^P"' '  "'"^ 

""^rZn'llk   .i~'irtype^:^ch!„%'f^'^?'  :^f:;i"-  ^-"  ']  °'  '   <^-'"  '  Barber 
Slurry  machines  (all  ki^s)  •  b^it^«^!  «h  ^"^t"^*'  (mechanic);  mechanical 
spreading  machines;  post  hole  dlLfrK  f?H  "'^^»'  '^P^  machine;  bituminous 
drill;  pinps  (regardless  of  »^?2!  '  bulldozer;  carry-all  type  scraper;  core 
exceed  20incher"  to"l  cL^rtv?.''?^! '^II^""".*^".  '*'  '"  ""™^"  ''°^   '° 
tractor,  stone  crusher-  cowrelsors  (4  no.'fo   '"^^ilJi*"  rollers,  side  boom 
capacity  or  3  or  i«..  ^7?^       ?  '*  "°'  '°  exceed  200  CFM  combined 

concrete  »!Lr;^icrete^l^'^%"""  i^°°  ''™'  ''^  "°*  '«  "^^^^  2000  CFM); 
Shovel  3/r^I  Zptcill  ir^lk,    ."i"".^'"   "^  Similar  types;  crane  hoe 
types;  dinky  loc^^tfil^  ,1,^1      (factory  rating);  TournapuU  and  similar 
inTg^ad^^^ele^tor-  trJ^iL^P^^i'  "^"-'^^^^^   «nd  similar  types;  elevat- 
-eldlr;  frint  enf  loiderTforklift  iith'",^;!*  grade  macines  (all^inds); 
of  lift;  well  drill?  wfTi  torklift.  with  factory  rating  of  less  than  15  feet 
I  iiic;  well  drill,  well  point  system;  high  pressure  boiler. 

(39) 


CLASSIFICATION  DESCRHPTIONS  (CONT'D)  ^ 

POWER  EQUIPMENT  OPERATORS  (BUILDING  CONSTRUCTION) :   (CONT'D) 

GROUP  III  (CONT'D):   concrete  pumps,  Tournadozer  and  similar  types;  crane  hoe 
shovel  3/8  yds.  capacity  or  less  (factory  rating);  tournapull  and  similar 
types;  dinky  locomotives  (all  types),  tower-mobile  and  similar  types;  elevat- 
ing grader;  elevator;  trenching  machines;  fine  grade  machines  (all  kinds); 
welder;  front  end  loader;  forklift,  with  factory  rating  of  less  than  15  feet 
of  lift;  well  drill;  well  point  system;  high  pressure  boiler. 


Any  combination  (not  to  exceed  3  pieces  of  equipment);  welding; 


GROUP  IV: 
machine  or  mechanical  conveyor  (over  12  ft.  in  length);  fireman;  belt  crete 
generator;  mechanical  heater;  roller  (fill  4  grade);  pumps  (regardless  of 
motive  power),  no  more  than  (3)  in  number,  not  to  exceed  twelve  Inches  total 
capacity);  rubber  tired  tractor;  compressor  3  or  less,  not  to  exceed  1200 
CFM  combined  capacity;  longitudinal  float. 

CROUP  V:   Truck  Crane. 

GROUP  VI:   Master  Mechanic. 

POWER  EQUIPMENT  OPERATORS  (HEAVY  AND  HIGHWAY  CONSTRUCTION) : 

GROUP  I:   Automated  concrete  spreader  (CMI);  automatic  fine  grade;  backhoe 
(except  tractor  mounted,  rubber  tired);  belt  placer  (CMI  type);  blacktop 
plant  (automated);  cableway,  caisson  auger,  central  mix  concrete  plant  (auto- 
mated), cherry  picker  (over  5  tons  capacity);  concrete  pump  (8"  or  over); 
crane,  cranes  k   derricks  (steel  erection);  dragline;  dredge;  dual  drum  paver; 
excavator  (all  purpose-hydraulically  operated)  (gradall  or  similar);  fork 
lift  (factory  rated  15  ft.  and  over);  front  end  loader  4  c.y.  and  over);  head 
tower  (sauerman  or  equal);  hoist  (2  or  3  drum),  mine  hoist,  mucking  machine 
or  mole,  over  head  crane  (gantry  or  straddle  type) ;  piledriver;  power  grader; 
quad  9;  quarry  master  (or  equivalent);  scraper;  shovel;  sideboom;  slip  form 
paver;  tractor  drawn  belt  type  loader;  truck  cranes;  truck  or  trailer  mounted 
log  chipper  (self-feeder) ;  tug  operator  (except  manned  rented  equipment) ; 
tunnel  shovel. 

GROUP  II:   Backhoe  (tractor  mounted,  rubber  tired);  bituminous  spreader  and 
mixer;  blacktop  plant  (non-automated),  blast  or  rotary  drill  (truck  or 
tractor  mounted) ;  boring  machine;  cage-hoist;  central  mix  plant  (non-automated 
and  all  concrete  batching  plants;  cherry  picker  (5  tons  capacity  and  under); 
compressors  (4  or  less)  exceeding  2000  C.F.M.  combined  capacity;  concrete 
paver  (over  16S) ;  concrete  pump  (under  8");  crusher;  diesel  power  unit;  drill 
ligs  (tractor  mounted);  front  end  loader  (under  4  c.y.);  hi-pressure  boiler 

(15  lbs.  and  over);  hoist  (one  drum);  Kolman  plant  loader  and  similar  type 
loaders;  L.C.M.  work  boat  operator;  locomotive;  maintenance/englneer/grease- 
man/welder;  mixer  (for  stabilized  base  self-propelled) ;  monorail  machine; 
plant  engineer;  pump  crete;  ready  mix  concrete  plant;  refrigeration  equipment 

(for  soil  stabilization);  road  widener;  roller  (all  above  sub-grade);  sea 
mule;  tractor  with  dozer  and/or  pusher;  trencher;  tugger-hoist;  winch;  winch 
cat. 
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SUPERSEDEAS  DECISION 


DECISION  HO.   My85-3044 


CLASSIFICATION  DESCRIPTIONS  (CONT'D) 

POWER  EQUIPMENT  OPERATORS  (HEAVY  AND  HIGHWAY  CONSTRUCTION):   CONT'D) 

GROUP  III:  A-frame  truc)i;  compressors,  dust  collectors,  generators,  pumps, 
welding  machines;  light  plants  (4  of  any  type  of  conbination )  ;  concrete 
pavement  spreaders  and  finishers;  conveyor;  drill-core;  drill-well;  elec- 
tric pumps  used  in  conjunction  with  well  point  system;  farm  tractor  with 
accessories;  fine  grade  machine;  for)c  lift  (under  15  feet);  grout  pump; 
gunnite  machine;  hammers  (hydraulic-self-propelled);  hydra-spilter  (ride-on); 
hydro  blaster  (water) ;  post  hole  digger  and  post  driver;  power  sweeper; 
roller  (grade  and  fill);  submersible  electric  pump  (when  used  in  lieu  of 
well  point  system);  tractor  with  towed  accessories;  vibratory  compactor; 
vibro  tamp;  well  point. 

GROUP  IV:  Aggregate  plant;  boiler  (used  in  conjunction  with  production; 
cement  and  bin  operator;  compressors,  dust  collectors,  generator  punps, 
welding  machines,  light  plants  (3  or  less  of  any  type  or  combination; 
concrete  paver  or  mixer  (16S  and  under) ,  concrete  saw  (self-propelled) ; 
fireman;  form  tamper;  hydraulic  pump  (jacjcing  system)  ;  mulching  machine; 
oiler;  papapet  concrete  or  pavement  grinder;  pMrer  broom  (towed),  power 
heaterman;  Revinus  widener;  shell  winder;  steaa  cleaner;  tractor. 

TRUCK  DRIVERS  (HEAVY  t    HIGHWAY  CONSTRUCTION) : 

CLASS  1:   Warehouseman,  yardmen,  picjcups,  panel  truclts,  flatboy  material 
truclcs  (straight  jobs),  single  axle  dump  truc)cs,  dumpstcrs,  material  checkers 
and  receivers,  greasers,  truc)c  tiremen,  mechanic  helpers  and  parts  chaser. 


CLASS  2 
CLASS  3 
CLASS  4 


Tandems,   batch  truclcs,  mechanics  and  dispatcher. 

Semi-trailers,   low-boy  truclcs  asphalt  distributor  trucks,  agitator. 


Specialized  earth  moving  equipment  -  Euclid  type  or  similar  off- 
highway  equipment  where  not  self-loaded,  straddle  (Ross)  carrier  and  self- 
contained  concrete  mobile  unit. 

CLASS  5:   Off-highway  tandem  back-dump,  twin  engine  equipment  and  double 
hitched  equipment  where  not  self  loaded. 


STATE:   NEW  YORK  COUNTY:   NIAGARA 

DECISION  NO.  NYB5-3043  DATE:   DATE  OF  PUBLICATION 

Supersedes  Decision  No.  NY81-3055  dateu  July  17,  1981  in  46  FR  37204. 
DESCRIPTION  OF  WORK:   Building  (excluding  single  family  homes  and  apartments  up 

to  and  including  4  stories)  ,  Heavy  (exc»pt  water  well  drilling)  t  Highway 

Construction  Projects. 


ASBESTOS  WORKERS 
BOILERMAKERS 
BRICKLAYERS 
North  Tonawanda 
Bricklayers  t  Stone 

Masons 
Terrazzo  Workers  (  Tile 

Setters 
Marble  Setters 
Remainder  of  County 
Bricklayers  t  Stone 

Masons 
Marble  Masons,  Terrazzo 
Workers  i  Tile  Setters 
CARPENTERS 

North  Tonawanda 
Carpenters,  Millwrights 
Piledrivermen  (,  Soft 

Floor  Layers 
Remainder  of  County 
Carpenters  t   Soft  Floor 

Layers 
Millwrights 
Carpenters  t  Piledriver 

men  (Heavy  t  Highway) 

cehe-w  masons 
';lectricians 

Electricians  ' 

Cable  Splicers 

ELEVATOR   CONSTRUCTORS 

ELEVATOR   CONSTRUCTORS' 
HELPERS 

ELEVATORS  CONSTRUCTORS 
H  ELPERS ( PROBAT lONARY) 
GLAZIERS 
IROtWORKERS: 
Jobs  on  which  the   total 
project   cost    is   S3  mil- 
lion or   less 


17.35 
18.50 


16.66 


16.28 
16.375 


15.00 
14.75 
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16.93 

15.23 
15.33 

11.765 
14.99 

18.58 

20.44 

18.62 

13.03 


9.31 
15.98 


15.01 


4.16 

4.79 


5.00 


5.00 
5.00 


2.95 
2.95 


5.375 
5.375 

5.33+a 
4.60 

3.50+ 
3  1/4% 
3.50+ 
3  1/4% 
3.29+ 
b+c 

3.29+ 
b+c 


4.71 


2.62 


Jobs  on  which  the  total 
project  cost  is  over 
S3  million 

Pre-engineered  buildings!  11-50 
LABORERS  (North  Tonawanda!) 
BUILDING  CONSTRUCTION: 

Class  I 

Class  II 

Class  III 

Class  IV 

Class  V 

Class  VI 
HEAVY  t  HIGHWAY 

Class  I 

Class  II 

Class  III 

Class  IV 

Class  V 

Class  VI 
FREE  AIR  TUNNEL: 

Class  I 

Class  II 

Class  Iti 

Class  tV 
LABORERS  (Remainder  of 
County) :  BUILDING, 
HEAVY  t   HIGHWAY 
CONSTRUCTION: 

Group  I 

Group  II 

Group  III 

Group  IV 
LABORERS:  ROCK  TUNNEL 
FREE  AIR  CONSTRUCTION 
NIAGARA  COUNTY:  EXCEPT 
NORTH  TONAWANDA 
Group  I 
Group  II 
Group  III 
Group  IV 
Group  V 
Group  VI 
Group  VII 
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16.68      2.62 

11.50 

) 

2.62 

13.745  1    4.21     1 

13.845 

4.21 

13.895 

4.21 

13.945 

4.21 

13.995 

4.21 

13.745 

4.21 

13.445 

4.21 

13.695 

4.21 

14.195 

4.21 

14.295 

4.21 

,14.695 

4.21 

14.945 

4.21 

12.945 

4.21 

13.145 

4.21 

13.345 

4.21 

13.545 

4.21 

13.66 

5.30 

14.16 

5.30 

13.86 

5.30 

14.93 

5.30 

9.61 

1.75 

9.51 

1.75 

10.46 

1.75 

'     9.76 

1.75 

.     9.86 

1.75 

10.26 

1.75 

9.76 

1.75 
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DECISION  NO.  NY85-304  3 

LINE  CONSTRUCTION: 
Substations  and  switching 
structures;  Pipe  type 
cable  installation  and 
maintenance  jobs  or  pro- 
jects; Railroad  catenary 
Installation  and  mainte- 
nance; Bonding  of  rails: 
Lineman;  Technician 
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DECISION  NO  NytS-3043 


17. 
19. 

15. 

15, 

13. 
10, 


75 
525 

975 

088 

464 

098 


-1 


Cable  splicer 

GrounAnan  digging  machine 
operator;    dynamite  man 

Groondman  truck  driver 
(tractor  trailer  unit) 

Mobile  equipment  operatot|; 
groundroan  truck  driver: 
nechanic 

Groun<taan 

Overhead  transmission  line 
work    (where  no  other  %K>rk 
is  or  has  been  Involved; 
Overhead   &  underground 
distribution  work:  | 

Lineman;   Technician  16.83 

Groundman  digging  machine 
operator;  groundman  dyna- 
mite man  15.147 

GrounAnan   truck  driver 
(tractor    trailer  unit)  14.306i 

Groundman  mobile  equip- 
ment operator;   groundman 
truck  driver;    mechanic  13.464 

Groundman  10.098 

Overhead   transmission   line 
work    (where  other   work   is 
or  has  been   involved) : 
Lineman:  Technician  19.61 

Groundman  digging  machine 
operator;   dynamite  man         17.649 

Groundman  truck  driver 
(tractor   trailer  unit)  16.6691 

Mobile  equipment  opera- 
tor;  Groundman  truck 
rtrlver:   mechanic  15.68! 

Groundman  10.098 


4.35*e 
+6.25t 
4.35*« 
+6.25% 

4.35*e 
■^6.25% 

4.35'»e 
+6.25% 


4.35+e 
+6.25% 
4.35+6 
+6.25% 


! 

4.35+ei 

+6.25%* 


4.35+ei 

+6.25%j 

4.35+e! 
+6.25%! 


4.35+e' 
+6.25% 
4.35+61 
+6.25% 


4.35+e 
+6.25% 

4.35+6 
+6.25% 

4.35+e 
+6.25% 


4.35+e 
+6.25% 
4.35+e 
+6.25% 


PAINTERS: 
Twos,    of  Somerset,    Hart- 
land,    noyalton.    New  Pane 
Lockoort,    Pendleton  and 
the  eastern  half  of 
Cambria  and  Wilson 

Brush 

Cranes,  Steel,  Tanks, 
Towers,  Stacks,  Bridges, 
Flag  Poles,  Radio  t  TV 
Towers 

Sandblasting,  Swing 
Stages,  Scaffold, 
Epoxy ,  Spray ,  Bosun 
Chair 

Bridges  35'  hiah  or  in 
depth  of  35'  fron  road 
level 

Renainder  of  County 

Repaint  (except  bridges 
and  tanks) 

Brush  i   Roll 

""apers 

Soray;  soraylng  mastici 
vinyl  or  paperhanoers* 
sandblasting  and  wa- 
terblastinq;  swinging 
scaffold  or  boatswain , 
chair:  stane  or  chair 
on  building  over  25  ft 
from  ground  level;    ! 
steeplejack  used      | 
painting  steel  tanks,  ' 


Hevffy 


s—»m 


15.65  I  3.94 


16.40 


3.94 


I 
15.90  I  3.94 


17.565 
14.46 

13.46 
14.96 
15.21 


3.94 
5.35 

4.8f 
4.86 
4.86 


snokestacks  and 

chruci 

• 

steeples;    steel 

1 

painting 

15.96,    4.86 

Domeshaoer  tanks 

on 

1 

legs 

or  stilts 

over 

i 

50    ft 

.    froin  ground 

16.955      4.86 

Bridges 

16.9551    4.86 

PLUMBERS 

t    STEAMFITTERS 

19.001    3.25 

pourn  EOUiPMEMT  operators:           I 

(BUILDING  CONSTRUCTION) 

i 

Group 

I 

16.70    «.05+f 

Grouo 

II 

( 

15.49   4.05+f 

Group 

III 

t 

11.96    4.05+f 

Group 

IV 

1 

1 

13.46    4.05+f 

rroup 

V 

11.70   4.05+f 

Group 

VI 

1 

17. 92j 4.05+f 

GrouD 

VII 

17.20!  4.05+f 

(HEAVY 

t    HIGHWAY) 

orouD 

I 

j 

17.45   4.05+f 

Croup 

II 

16.131  4.05+f 

Group 

III 

i 

12.51!  4.05+f 

Group 

IV 

1 

14.15   4.05+f 

Group 

V 

11.98;  4.05+f 

Group 

VI 

! 

18.79;  4.05 

ROOFERS 
Composition,  Damp  Mater- 
proof  ers.  Sprayers,  Asphalt 
Mastic,  Wood  Block  Floor 
Workers,  Steep  Roofers  t 
■   Siders 
Slate,  Tile  Asbestos  t 
Precast  Tile 

SHEET  METAL  WORKERS 

SPRINKLER  FITTERS 


HMrty 
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FfU>f> 

S«Mf>n 


16.86      2.71 


17.01  2. 
17.68  5. 
16.49      3. 


71 
36 
23 


SMC 
Hovdy 
KMM 

rrtim 

SMMfItt      , 

1 

I 
■    i 

1 

1 

1 
1 

WEU)ERS  _  Rate  for  craft  to  which  welding  is   incidental. 

Unlisted  classifications  needed  for  work  not  included  within  the  scope 
of  the  classifications  listed  may  be   added  after  award  only  as  provided 
in  the  labor  standards  contract  clauses    (29  CFR,   5.5    (a)(l)(ii)). 


PAID  HOLIDAYS:      A-New  Year's  Day;   B-Itemorlal  Day;   C-Independence  Day; 
0- Labor  "Day:    E-Thanksgivlng  Day;    F-Christmas  Day. 

FOOTNOTES : 


Paid  Holidays  B  6  D 

Paid  Holidays:   A  through  F 

Employer  contributes  8%  of  the  basic  hourly  rate  for  5  years  or  more 
of  service  and  6%  of  the  basic  hourly  rate  for  6  mnths  to  5  years 
of  service  as  vacation  pay  credit . 

A  through  F,  provided  the  employee  works  the  scheduled  working  day 
before  and  the  scheduled  working  day  after  the  holiday. 

Paid  Holidays:   A  through  F,  Washington's  Birthday,  Good  Friday,  and 
Election  Day  for  the  president  of  the  United  States  and  Election  Day 
for  the  (ksvernor  of  New  York  State,  provided  the  employee  works  the 
day  before  or  the  day  after  the  holiday. 

Holidays  A  through  F,  provided  employee  works  the  day  before  and 
the  day  after  the  holiday. 
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CLASSIFICATIONS  DESCRIPTIONS 
LABORERS  'North  Tonawanda) 
'iUILDING  CONSTRUCTION: 

Class  I :   Laborers 

Class  II:   Foundation  laborers  (over  8'  in  depth):  hod  carriers;  plasterer 
tender;  plasterer  scaffold  builders;  pneumatic,  gas,  electric  tool 
operator  (including  all  foms  of  busters,  ;jackharamers  and  chipping 
guns)-  steel  burners. 

Class  III:   Mortar  nixer 

Class  IV:   Tool  operator  over  8"  in  depth;  swing  scaffold;'  blaster: 
plumbina  laborers;  wagon  drill  operator. 

Class  V:   Bottom  man  (caisson  t   cofferdam) . 

Class  VI:   Top  man;  wrecJcers 

HEAVY  t  HIGHWAY  CONSTRUCTION: 


Class  I:   Laborers,  drill  helpers,  outboard  and  hand  boats. 

Class  II:   Bull  float,  chain  saw,  concrete  aoqregate  bin,  concrete  bootman, 
gin  buggy,  and  or  machine  vibrator,  jacXhammer ,  mason  tender,  mortar 
nixer,  pavement  breaker,  handlers  of  all  steel  mesh,  small  generators  for 
laborers'  tools,  installation  of  bridge  drainage  pipe,  pipelayers,  vibrator 
type  rollers,  tamper,  drill  doctor,  tail  or  screw  operator  on  asphalt 
paver,  water  pump  operator  (1  1/2''  and  single  diaphram)  ,  nozzle  (asphalt, 
gunnite,  seeding  and  sandblasting)  ,  laborers  on  chain  lln)t  fence  erection 
rock  splitter  and  power  unit,  pusher-type  concrete  saw  and  all  other  gas 
electric,  oil  and  air  tool  operators,  wrecking  laborer. 

Class  III:   All  rock,  or  drill  machine  opertors  (except  quarry  master 
and  similar  type),  acetylene  torch  operator,  asphalt  raker,  powderman. 

Class  IV:   Blasters,  form  setter,  stone  or  granite  curb  setters.      ^ 

ntEE  AIR  TUNNEL: 

Class  I;   Laborers;  mole  nippers;  top  laborers. 

ClMS  II:   Top  bell 

Class  III:   Side  or  roofbolt  driller;  conveyor  men;  block  layers;  caulkers: 
track  men;  nippers;  burners;  derail  men;  electrical  cablemen;  hosemen; 

Class  IV:   Powder  monkey 

Class  V:   Bl2iSters;  cement  finishers;  ironraen;  miners. 


Class  VI: 


Steel  erectors;  piledrivers; 
(45) 


riggers. 


LABORERS    {    Remainder  of   County) 

BUILDING,    HEAVY    t   HIGHWAY   CONSTRUCTION 
GROUP   I:      Laborers 

CROUP   II:      Form  setter;    wagon  drill   operators;    road   finishers;    gunnite 
nozzlemen;    sandblaster;    burning    torch;    concrete   saw  operators. 

GROUP    III:      Potman;    pipelayers:    pavement  breakers   or  busters;    jackhanmer    " 
operators;    barco  rammers;    chain   saw;    powder  monkey;    black   top  rakers- 
scalers;    drill   tenders;    mortar  mixers;   men  working   from  swinoino   scaffold 
bosum  chair;    suspended   cate  or  bucket:    work    in  caisson   belowS    feet: 

.  concrete  motor   buggy;    all   other  operators   of   mechanical    tools,    including 
vibrators  regardless  of   type  of  power. 

RROUP   IV:      Blasters 

POWER  EQUIPMENT  OPERATORS    (    BUILDING  CONSTRUCTION) 


OOOP  1=     Finish  blacktop  rollers,  crane  work,   shovels,  dcriicks,   stMl  erection, 
overhead  or  bridge  cranes  and  claa  buckets,   all  excavating  aachlnei,   backfillers, 
eablawaya,   draglines,   baekhoes,   pilcdriving  rigs,    tunn«l  sucking  machinas,   all 
tractors  used  In  connection  with  sccapcr  wagon,   snowioadcr,  all  repair  work  or 
■slntcnance  work  under  the  supcrvison  of  a  nastcr  Mchanics,   lubrication  engineers, 
bulldeters,  graders,   blacktop  spreaders,   front  and  back  loaders   (except  smII 
typaa),   pover  driver   ston*  spreaders,   portable  stone  crushers,  crawler  or  rubber 
tire  tractor  with  blade  or  bucket  and  crane  boos  or  hoe  booa  or  shovel  boos 
attached   (except   fare  type     crawler  or  rubber   tire  tractor  unless  used  with 
hydraulic  backhoe) ,  coapressor  with  paving  breaker  attached,  graders  with  bull- 
doser  blades,   miltiple  drua  hoist  with  air  conprcssor  eben  used  sinultaneously  for 
■ore  than  one  purpose  and  single  drua  hoist  when  used  to  hoist  steel,  portable 
concrete  batching  machine,  autcowtic  batch  plant  op.,  concrete  spreader  op., 
finishing  aachine  op.,    fora  puller,   scraper    (either  double  or  single  howl),  CMI 
grading  aachine,    truck  aounted  concrete  puaps.   self-propelled  riding  vibrators, 
kolaen  loaders,   aechanic,   welder,  euclid   type  belt  loader,   aechanical  and 
hydraulic  pipe  pushing  aachine,    scoopaobiles,   forklifts  and  hoist  which  lift 
higher  than  25  feet,   trenchers  when  excavation  over  <  feet  in  depth,  post  drivers 
(except  truck  aounted,  postdiivsrs) ,  concrete  aixers  1  yard  and  over,  concrete 
planers. 
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POWER  BQUIPMENT   OPERATORS    (BUILDING  CONSTRUCTION)    COOT'D 


OIOOP  III     «l«»«tor«,  MMtUl  hoi»t.  toad  tolUrs  tiretpt  finish  bUcktop  tolltt, 
ti acton,  p»v»«nt  buat.ra,  ptapa  ovat   4  Uchaa,  conctata  blOMta,  cc^>cas*oci 
,rtwn  uaa<J  In  bank,  of    (2)    and  not  o»at    (31   within  a  50  foot  tadiua  if  •"«*  1» 
poaslbla,   but  at  laait  -ithin  50  foot  radius,  and  if  fual  la  stocad  it  »ill  ba 
■torad  within  tha  saM  tadiua,  9unita  •achinaa,   U)co«»ti»aa,  acoop-«>bila»    (whan 
UMd  aa  a  atationaty  hoiat  ot  ona  which  doas  not  lift  Ofmt  twenty  fiv.  f*at. 
conctata  p«aipa,  convayota,  qaa  ot  dlaaal  dti»an  taapotatr  liflhtm?  and  powat 
syatM*  of  25  miowatt  capacity  ot  o»atl ,  atooa  ctuahaia  and  winch  hoist  Bountad 
oa  trucka,  all  aaith  dtilla,   la  toutnaau  tutnattailata,  highlUt  hoiat  which  doaa 
BOt  lift  ovat  25  faat,  gaaoiina  baatata  uaad  in  banks  ot   (2)   and  not  ovat    til   with- 
in an  ataa  of   100  foot  tadiua,  and  fot    (2)   but  not  ovat   (3)   gaaoiina  ot  dlaaal  dtlv. 
waldlna  Mchinaa.  ttanehata  on  tha  back  of  a  i»t.  ttuek  aountad  poat  dtlvata, 
snow-«o.  s«ll  ftont  and  back  loadets,  SMll  typa  ctawlat  ot  tubbat  tita  ttactot 
with  bUda  ot  buckat  not  to  axcaad  "i  yd.  capacity,   sinflU  dt»»  hoist  fot  hoiatin? 
MtatUla  othac  than  ataal,   puq  aachina,   lait  propaUad  tollata  not  on  finish 
blacktop  and  undat  7  tona,  bobcat  loadat  ot  forkiift  which  doaa  not  lift  ovat 
twanty  flva  faat,   ttanehata,  winch  ttactota,  ttanchats  aacavatlnfl  up  to  «  faat 
In  daptb,  ait  caat>tassots  ovat   165  cu.   ft. 


GKOOP  III: 


Ollats  on  ahovala,  ctanas,  dtaqlinas,  backhoa  (ovat   3/4  eu.   yds.) 

dtadoaa,  dattick  boats,  pavats  (axcludinq  stationary  sat-upa) ,  ttanchinq  iMChinaa. 
plU  dtlvats,  quatty  sastat   (ot  its  aquivalant) ,  hydioctanas,  auto^tad  batch 
pUnts   (wat  ot  dry  aix  pUnts) ,  ccvtassots  (1*5  cu.   ft.  pat  Binuta  ot  undat), 
p\aps  up  to  and  Including  4   inchas. 

CKOWF  ivt     Ttuck  eiana  ollat 

CHOOP  Vi      SteiB  boilat  opatatot. 

Gtaar  VI-.     (Ustet  Mechanic. 

CHOOT  VII;     Ctanas  cattying  ovat   100  faat  ot  aain  too*. 
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POWER  EOUIPMENT  OPERATORS  (HEAVY  t  HIGHWAY  CONSTRUCTION) 


OOP*   Ii  riniah  blacktop  tollars,  ciana  work,  ahovala,  datticka,  stacl  ataction, 
ovathaad  ot  btidga  ctanaa  and  claa  buckets,  all  excavating  nachines,  backfillets, 
cablawaya,  dtaglinas,  backhoes,  piledtiving  tigs,  tunnel  aucking  machines,  all 
ttactota  used  in  connection  with  aciapet  wagon,  snowloadct ,  wagons ,  tnowloadat, 
all  tapait  wotk  ot  aaintananca  wotk  undat  the  supervision  of  a  nastet  aachanie  , 
lubrication  enginacra,  bulldoxats,  graders,  blacktop  spreadara,  front  and  back 
loaders  (except  sull  types),  power  driver  stone  spreaders,  portable  stone  crushers, 
ctawlat  ot  tubbat  tite  ttactot  with  blade  ot  bucket  and  ctane  booa  or  hoe  boon 
ot  ahoval  boos  attached  (except  fara  type  ctawlcr  or  rubber  tire  tractor  unless 
uaad  with  hydraulic  backhoe) ,  coapressor  with  paving  breaker  attached,  graders  with 
bulldoxer  blades,  aultiple  drua  hoist  with  air  coapressor  when  used  sinultaneously 
fot  acre  than  one  purpose  and  aingle  dtua  hoist  when  used  to  hoist  steel,  portable 
concrete  batching  aachina,  autoaatic  batch  plant  op.,  conctetc  spreader  op., 
finishing  machine  op.,  form  puller,  self  propelled  rollers  if  on  blacktop,  scraper, 
either  double  or  aingle  bowl,  CMl  grading  machine,  truck  mounted  concrete  pumps, 
salf-ptopalled  riding  vibrators,  kolaan  loaders,  aachanie,  welder,  euclld  type 
belt  loader,  nachanical  and  hydraulic  pipe  pushing  aachine,  scoopnobiles,  fork- 
lifts  and  hoist  which  lift  higher  than  2S  feet. 


a. 


09 


^°'"   "'   Elavators,  material  hoist,  road  rollers  except  finish  blacktop  roller, 
tractors,  pavement  busters,  ptisps  over  4  inches,  concrete  blawers,  compressors 
when  used  in  banks  of  (2)  and  not  over  (3)  within  a  50  foot  radius  if  such  is 
possible,  but  at  least  within  SO  foot  radius,  and  if  fuel  is  stored  it  will  be 
stored  within  the  saae  tadius,  gunite  machines,  Loconotives,  scoop-aobiles  (when 
used  aa  a  atatlonary  hoist  or  ona  which  does  not  lift  over  twenty  five  feet, 
conctata  pwps,  conveyors,  gas  ot  diesel  driven  teaporary  lighting  and  power 
syataaa  of  25  kilowatt  capacity  or  over),  stone  cruahers  and  winch  hoist  mounted 
oa  trucks,  all  earth  drills,  le  tourneau  turnatrailers,  highlift  hoist  which  does 
not  lift  over  25  feet,  gasoline  heaters  used  in  banks  of  (2)  and  not  over  (3)  with- 
in an  ataa  of  100  foot  tadius,  and  fot  (2)  but  not  over  (3)  gasoline  ot  diesel  driven 
welding  aachinea,  trenchers  on  the  back  of  a  jeep,  truck  mounted  post  drivers, 
anow-go,  aaall  front  and  back  loadara,  small  type  crawler  or  rubber  tire  tractor 
with  bUda  or  bucket  not  to  exceed  %  yd.  capacity,  single  drua  hoist  fot  hoisting 
aatarials  other  than  steel,  pug  aachine,  self  propelled  rollers  not  on  finish 
bUcktop  and  under  7  tona,  bobcat  loader  or  forkllft  which  does  not  lift  over 
twenty  five  feet,  trenchers,  winch  tractors,  trenchers  excavating  up  to  6 'feet 
in  depth,  ait  ccaptassots  ovat  ItS  cu.  ft. 

aoar   III:  Oilers  on  shovels,  cranes,  draglines,  backhoe  (over  3/4  cu.  yds.) 
dredges,  derrick  boats,  pavers  (exoluding  stationary  set-ups),  trenching  machines, 
pila  dtlvats,  quatry  master  (ot  its  equivalent),  hydrocranes,  automated  batch 
pUnts  (wet  or  dry  aix  plants),  ccnpressors  (1«5  cu.  ft.  per  minute  or  under), 
puapa  up  to  and  including  4  inches. 


CBOOf  IV:  Ttuck  ctane  oiler 

OOW  V:   Ste«  boiler  operator. 

CROUP  Vlt  Master  Mechanic. 

<*0'f   VII:  Cranaa  carrying  over  100  feet  of  main  boom. 
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SUPERSEDEAS  DECISION 

STATE:   Oklahoma  COUNTY:   RURAL  COUNTIES  (see  below*) 

DECISION  NO.  '■K85-4035  DATE:   Date  of  Publication 

SUPERSEDEAS  DECISION  NO.  OK83-4031  dated  April  15,  1983  in  FR  16420 
DESCRIPTION  OF  WORK:   Construction,  alteration,  and/or  repair  of  streets, 
highways,  runways,  erosion  control  structures,  and  water  and  sewer 
utilities  (but  does  not  include  buildim  structures  on  highway  rest  areas). 

*A11  counties  except  heavy  construction  within  the  city  of  Mus)coqee. 
Canadian,  Comanche,  Creek,  Garfield,  Logan,  .VcClain,  Oklahoma,  Osage, 
Rogers ,  Tjlsa,  '..'aioner ,  and  Washington  Counties ,  OklahOTg 


Bate 
Rtttt 


Carpenters 
Carpenters  helper 
Concrete  finishers 
Concrete  finisher  helper 
Form  builder 
IRONWORKERS: 

Reinforcing  steel 
LABORERS : 

Co-imon  laborers 

Air  tool  man 

Asphalt  raker 

Asphalt  shoveler 

Form  setter 
Mechanic 
Mechanic  heloer 
POWER  EQUIP.MENT  OPERATORS: 

Asphalt  distributor 

Asphalt  laydown  machine 

Asphalt  paving  machine 

Asphalt  plant .operator 

Backhoe  operator 

Blade  operator 

Bulldozer  operator 

Concrete  paving  machine 

Concrete  saw  operator 

Crane  ooerator 


57.52 
6.38 


.69 

.00 
.75 

.90 


5.71 
6.0'3 
7.11 
5.71 
7.17 
8.  51 
-.10 

7.  22 
-.74 

:.S5 

7.86 

8.11 

8.60 

7. 

7. 

7. 

7. 


93 
53 

00 
50 


I    Hourly 

ntttt 


'POWER  EQUIP.  OP.  (CONt'D):' 
/rOST  end  LOADERS < 

1  CY  and  'less 
Over  1  CY 

Motor  grader  ooerator 
Oiler 

Power  broom  operator 
Roller  operator  | 

Roller  pneumatic 
Roller  steel  wheel 
Scrapers 

Traffic  signal  installer 
Tractor  ooerator 
TRUCK  DRIVERS: 
Over  2  tons 

2  tons  and  under 
Tandem  axle  t  semi- 
trailer 

Traveling  mixer 


S7.48 
7.63 
8.18 
7.83 
6.64 
7.46 
6.06 
7.26 
7.54 
8.72 
7.09 

6.44 

6.20 

6.77 
7. 13 


'  SUPERSEDEAS  DECISION 

STATE:   Oklahoma  COUNTY:   METROPOLITIAN  COS. (see  below*) 

DECISION  NO.   OK85-4034  DATE:   Date  of  publication 

SUPERSEDEAS  DECISION  NO.  OK8J-4031  dated  April  15,  1983  in  FR  16420  ' 
DESCRIPTION  OF  WORK:   Construction,  alteration,  and/or  repair  of  streets, 
and  highways,  runways,  erosion  control  structures,  and  water  and  sewer 
utilities  (but  does  not  include  building  structures  on  highway  rest  artfas) . 

'Canadian,  Comanche,  Creek,  Garfield,  Logan,  McClain,  Oklahoma.  Osage,  Rogers, 
Tulsa,  Wagoner  and  Washington  Counties,  Oklahoma  — 


•llic 
Hetifty 
Attn 


Carpenters 
Carpenters  helper 
Concrete  finishers 
Concrete  finisher  helper 
Form  builder 
IRONWORKERS: 

Reinforcing  steel 
LABORERS : 

Common  laborers 
Air  tool  man 
Asphalt  raker 
Asphalt  choveler 
Form  setter 

Mechanic 

Mechanic  helper 

POWER  EQUIP.MENT  OPERATORS: 
Asphalt  distributor 
Asphalt  laydown  machine 
Asphalt  paving  machine 
Asphalt  plant  operator 
Backhoe  operator 
Blade  operator 
Bulldozer  operator 
Concrete  paving  machine 
Concrete  saw  operator 
Crane  ooerator 


57 

.52 

6 

.38 

7 

69 

C 

00 

6 

75 

7 

90 

5 

71 

6 

05 

7 

11 

5 

71 

7 

17 

8 

SI 

7 

10 

7 

22 

7 

74 

7 

85 

7 

86 

8. 

11 

8 

60 

7. 

93 

7. 

S3 

7. 

00 

7. 

so 

"POWER  EQUIP.  OP.  (CONt'D): 
FRONT  END  LOADERS: 

1  CY  and  less 
Over  1  CY 

Motor  grader  ooerator 
Oiler  ! 

Power  broom  operator 
Roller  operator 
Roller  pneumatic 
Roller  steel  wheel       j 
Scrapers  I 

Traffic  signal  installer  { 
Tractor  ooerator 
TRUCK  DRIVERS: 
Over  2  tons  j 

2  tons  and  under        i 
Tandem  axle  i    semi-      , 

trailer 
Traveling  mixer 


••liC 

Mouny 

Mttai 


57 

48 

63 

18 

83 

64 

46 

06 

26 

54 

72 

7»09 

44 

20 

77 

13 
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WELDERS: 


Receive  rate  prescribed  for  craft  performing  operation 
to  which  welding  is  incidental. 


unlisted  classifications  needed  for  work  not  included  within  the 
scope  of  the  classifications  listed  may  be  added  after  award  only 
as  provided  in  the  labor  standards  clauses  (29  CFR,  5. 3  (a) (1) (ii) ) 

(49) 


WELDERS:   Receive  rate  prescribed  for  craft  performing  operation 
to  which  welding  is  incidental. 

Unlisted  classifications  needed  for  work  not  included  within  the 
scope  of  the  classifications  listed  may  Jje  added  after  award  only 
as  provided  in  the  labor  standards  clauses  (29  CFR,  5. 5 (a) (1) (ii) ) , 
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SUPE?«n)FAS  DECISION 

STATE:   PEflSSYLVANI.X  COUHTIES:   Allegheny,  Amstrono, 

Beaver,  Bedford,  Blair,  Butler,  Canbria,  Cameron,  Centre,  Clarion,  Clearfield 
Clintion,  Crawford,  Elk,  Erie,  Fayette,  Forest,  Franklin,  Pulton,  Greene, 
I  Huntinodon,  Indiana,  Jefferson,  Lawrence,  McKean,  ^^ercer,  Mifflin,  Potter, 
;  Sonmerset,  Venango,  Warren,  Washington,  Hestnoreland. 

; DECISION  NUMBER:   PA85-3034  DATE:   Date  of  Publication 

[Supersedes  Decision  No.  PA84.-3000  dated  January  13,  1984,  in  49  fR  1851 
OESCRIPTION  OF  WORK:   Heavy  and  Hiohway  Construction,  excludino  Sewage  and 
Water  Treatnent  Plant  Projects. 


i 

CARPENTERS 
Zone  I 
Zone  II 

CARPENTER  -  WELDER 

Zone  I 

Zone  II 
CARPENTER  -  BURNER 

Zone  I 

Zone  II 
CEME'rr  (wsons 

PILEDRIVERHEN 
PILEDRIVERMEN   -  VJELDiSR 
IPOWfOP.KF.RS 
Reinforcino 

Zone  1 
Structural,   Orpanental 
6  "Reinforcing 
Zone   2 
Zone    3 
Zone  4 
LABORERS 
Class   I 
Zone   I 
Zone    II 
Class  II 
Zone  1 
Zone   II 
Class   III 
Zone   I 
Zona  II 
Class  IV 
Zone   I 
Zone  II 
LANDSCAPING 
Zone   1 
Class   1 
Class   2 
Zone   2 
Class  1 


■»c 

HMriy 

■nwtiti 

14.58 
14.39 

31% 
31% 

14.96 
14.77 

31% 
31% 

14.77 
14.58 
14.86 
15.53 
15.76 

31% 
31% 
31% 
30% 
30% 

11.31 

3.505 

17.515 

16.37 

14.59 

4.75 
6.50 
5.38 

12.44 
12.32 

24% 

24% 

12.59 
12.49 

24% 

24% 

13.00 
13.00 

24% 

24% 

13.92 
13.92 

24% 
24% 

10.77 
11.19 

26% 
26% 

12.60 

23% 

LINE    CONSTRUCTION 
Class   I 
Zone   1 

Zone 

2 

Class 

Zone 

2 

1 

Zone 

2 

Class 
Zone 

3 
1 

Zone 

2 

Class 
Zone 

4 

1 

Zone 

2 

Zone   3 
Clasi 

1 

Class 

2 

Class 

3 

Class 

4 

LINE   CONSTRUCTION 
(Railroad  Only) 
Zone    1 
Class   1 

Class   2 

Class    3 

(51) 


Heurty 
Hatn 


Sanvfits 


18.61 
15.56 

13.03 
10.89 

12.10 
10.11 

11.17 
9.34 

16.04 
11.34 
11.12 
10.05 


12.34 
12.34 

10.78 


.80+3 
3/8% 
.80+3 
3/8% 

.80+3 
3/8% 
.80+3 
3/8% 

.80  +  3 
3/8% 
.80+3 
3/8% 

.80+3 
3/8% 
.80  +  3 
3/8% 

.08+3 
3/8% 
.80+3 
3/8% 
.80  +  3 
3/8% 
.80  +  3 
3/8% 


.60+ 
6%+a 
.60+ 
6*+a 
.60+ 
6%+a 
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PLUMBERS  (Bridge  -  Drain 
Pipe) 

Zone  1 
POWER  EQUIPMENT  OPERATORS 
Class  I 

Zone  I 

Zone  II 
Class  II 

Zone  1 

Zone  II 
Class  III 

Zone  I 

Zone  II 
Class  IV 

Zone  1 

Zone  II 


16.65  I  4.69 


.42 

.18 


16.20 
IS. 95 


23.17% 
23.17% 

23.17% 
23.17% 


13.23  ;  23.17% 
13.00   23.17% 


12.  S7 
12.60 


23.17% 
23.171 
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Class  V 

Zone  I 

Zone  II 
TRUCK  DRIVERS: 
Class  1 
Class  2 
Class  3 
Class  4 
Class  5 

See  Area  Description 
Class  6 

See  Area  Description 


BMt< 

Mourty 
RM» 


Ffint* 

••Atfttt 


|12.26 

12.43 

I 

'9.00b 
11.00b 
12.00b 

:i3.4eb 
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23.17% 
23.17% 

19% 
19% 
19% 
19% 
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WELDERS  -  Rate  for  craft  to  which  weldinq  i*  incidental 

Unlitted  classifications  needed  for  work  not  included  within  the 
■cope  of  the  classifications  listed  may  be  added  after  award  only 
as  provided  Inthe  labor  standards  contract  clauses  (29  CFR,  S.S 
(a)(l)(ii)). 

FOOTNOTE;   " 

a.  Paid  Holidays:   New  Year's  Day;  Declaration  Dayr  Independence  Day; 
Labor  Day;  Thanksgiving  Day;  Christmas  Day  and  Good  Friday. 

b.  Travel,  with  vehicle,  to  and  from  project  site  and  company's 
offices  or  yard  will  be  at  the  federally  established  minimum 
wage  rate  of  53.35  per- hour  when  a  full  eight  hours  of  job 
site  work  is  scheduled.  (First  trip  in  and  last  trip  out  daily, 
to  a  maximum  of  one  hour  each  trip  per  day)  .   Fringe  benefit 
payments  for  this  work  will  be  based  upon  project  site  rate 
for  similar  vehicle. 


AREA  COVERED  BY  CARPENTERS  ZONES 

ZOHE  I  -  Allegheny,  Armstrong,  Beaver,  Butler,  Brie,  Payette,  Greene,  Lawrence, 
Mercer,  Washington  and  Westmoreland 

ZOHE  II  -  Bedford,  Blair,  Canbrla,  Caneron,  Centre,  Clarion,  Clinton,  Clear- 
field, Crawford,  Elk,  Forest,  Franklin,  Fulton,  Huntingdon,  Indiana, 
Jefferson,  McKean,  Mifflin,  Potter,  Seomerset,  Venango  and  Warren 

AREA  COVERED  BY  IRONWORKERS  ZONES 

ZOUE  1  -  Butler,  Canbria,  Erie,  Fayette,  Mercer,  Washington,  Westmoreland, 
Lawrence,  Somerset,  Allegheny,  Beaver,  Armstrong,  Blair,  Caneron,  Centre, 
Clarion,  Clearfield,  Crawford,  Forest,  Greene,  Indiana,  McKean,  Venango, 
Warren,  Bedford.  Jefferson,  Clinton,  Elk,  Fulton  and  Potter  Counties 

ZONE  2  -  Franklin,  Huntingdon  and  Mifflin  Counties 

ZOME  3  -  Allegheny,  Armstrong,  Beaver,  Butler,  Cambria,  Clarion,  Fayette, 
Indiana,  Washington  (  Westmoreland  Counties 

ZONE  4  -  Clearfield,  Blair,  Cameron,  Centre,  Klk,  Jefferson,  Mckean, 
Clinton  t   Potter. 

AREA  COVERED  BY  LABORERS  ZONES 

ZONE  I  -  Allegheny,  Armstrong,  Beaver,  Blair,  Butler,  Cambria,  Clarion, 
Clearfield,  Elk,  Erie,  Fayette,  Greene,  Indiana,  Lawrence,  McKean,  Mercer, 
Somerset,  Venango,  Warren,  Washington,  Westmoreland 

ZOME  II  -  Bedford,  Cameron,  Centre,  Clinton,  Crawford,  Forest,  Franklin, 
Fulton,  Huntingdon,  Jefferson,  Mifflin,  Potter 


(S3) 
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AREA  CO'/ERED  BY  LANDSCAPE 
LABORERS  ZONES 

ZORE  1  -  Allegheny,  Armstrong,  Beaver,  Butler,  Clarion,  Crawford,  Fayette, 
Greene,  Indiana,  Jefferson,  Lawrence,  Mercer,  Venango,  Washington,  Westmore- 
land, Bedford,  Blair,  Cambria,  Centre,  Clearfield,  Clinton,  Erie,  Franklin, 
Fulton,  Huntingdon,  Mifflin,  Somerset 

?ONB  2  -  Caneron,  Elk,  Forest,  McKean,  Potter,  Warren 

I  AREA  COVERED  BY  LINE  CONSTRUCTION  ZONES 

^OME  1  -  Allegheny,  Armstrong,  Beaver,  Bedford,  Blair,  Cambria,  Centre, 
Clarion,  Clearfield,  Fayette,  Fulton,  Greene,  Huntingdon,  Indiana, 
Jefferson,  Somerset,  Washington  t   Westmoreland  Counties 

ZONE  2  •  Franklin  (  Mifflin  Counties 

ZONE  3  -  Butler,  Cameron,  Clinton,  Crawford,  Elk,  Erie,  Forest,  Lawrence, 
McKean,  Mercer,  Venango,  Warren  t   Potter  Counties 


AREA  COVERD  BY  LINE  CONSTRUCTION 
I  (Railroad  Only) 

t 

ZONE  1  -  Armstrong,  Bedford,  Blair,  Cambria,  Centre,  Clarion,  Clearfield, 
Fayette,  Franklin,  Fulton,  Greene,  Huntingdon,  Indiana,  Jefferson,  Indiana, 
Jefferson,  Somerset,  Washington,  Westmoreland  Countief: 

I  AREA  COVERD  BY  PLUMBERS  (Bridge  -  Drain  Pipe) 

ZONE  1  -  Allegheny,  Washington,  Greene,  Armstrong  Counties. 


AREA  COVERED  BY  POWER  EQUIPMENT  OPERATORS  ZONES 

^ONE  I  -  Allegheny,  Armstrong,  Beaver,  "Slalr,  Butler,  Cambria,  Clarion,  Centre, 
Clearfield,  Crawford,  Erie,  Elk,  Fayette,  Greene,  Indiana,  Jefferson, 
Lawrence,  McKean,  Mercer,  Somerset,  Venango,  Warren,  Washington  t  Westmore- 
land Counties 

ZONE  II  -  Bedford,  Cameron,  Clinton,  Forest,  Franklin,  Fulton,  Huntingdon, 
Mifflin,  Potter 


(54) 


s. 

a 


< 

o 


2 
p 

2 


a 

03 
"< 

> 

c 

00 

c 

CO 

to 

ill 


CD 
00 


2 

o 
^^ 

n' 
n 


OBCISIOM  NO.    PA8S-3034 


Pa9«  5 


pECISION  NO.     PA85-3034 
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LABOngtS  CLASS tPICATIOM  OEPINITIOMS 

CLASS  I  -  l!««vy  t  Righway  Construction  Laborers  (Including  Craft  Tenders, 
handling  Salaaanders  L.  P.  Gas  Heaters  or  similar  etc.);  Asphalt  Curb  Sealers 
Asphalt  Taapert  Batchman  (weigh);  Blaster's  Helper;  Boataan;  BraKeaan;  Change 
aouae  Attendant;  Coffer  Daa;  Concrete  Curing  Pitnan;  Puddler;  Drill  Runner's 
Helper,  (Including  Drill  Mounted  on  Truck,  Track,  or  siailar  and  Oavey  Drill 
-  Spots-clean-up  t   Helps  to  maintain);  electric  Brush  and  or  Grinder;  Pence 
Construction  (including  Pence  Machine  Operator);  Porn  Stripper  and  Hover; 
Gabion  (Erectors  and  Placers);  Hydro  Jet  Claster  Nozzlenen;  Manually  moved 
Esiulsion  Sprayer;  Radio  Actuated  Traffic  Control  Operator;  Rip  Rap  Work, 
Scaffolds  and  Runways;  Sheeters.  and  Shorers;  Structural  Concrete  Top  Surfacer; 
Malk  Behind  Street  Sweeper;  Welder's  Helper  (pipeline);  wood  Chipper, 
reinforcing  steel  placers  (bending  aligning  and  securing  and  cadweld) 

CLASS  II  -  Air  ■'ool  Operator  (all  types);  Asphalt,  Batch  t  Concrete  Plant 
Operator  (manually  operated)  asphalt  Rakers;  Burner;  Caisson  Men  (open  air); 
Carryable  Puapa;  Chain  Saw  Operator  (Including  attachaents) ;  Cribbing  (Con- 
crete or  steel)}  Curb  Machine  Operator  (asphalt  or  concrete  -  walk  behind); 
Dlaaond  Read  Core  Driller;  Drill  Runner's  Helper  (Tunnel);  Pork  Lift  (walk 
behind);  Pora  Setter  (Road  Poraa  Line  Man);  Highway  Slab  Reinforcement 
Placers  (Including  Joint  and  Basket  Settees);  Hydraulic  Pipe  Pusher;  Liner 
Plates  (Tile  or  Vitrified  Clay);  Mechanical  Compacting  Bquipaent  Operators; 
Mechanical  Joint  Sealer,  Dope  Pot  and  Tar  Kettle;  Mortar  Mixer  (hand  or 
aachine);  Muckers,  Brakeaen  t   All  Other  Labor  (Includes  Installation  of 
Dtility  Lines);  Pipe  Layers  (Regardless  of  material);  Portable  Single  Unit 
Conveyor;  Post  Role  Auger  (2  or  4  cycle-hand  operated);  Power  wheelbarrows 
and  Buggies;  Rail  Porter  or  Similar;  Sand  Blaster;  Vibrator  Operator,  All 
Rail  Road  Track  Work  to  Include  The  Pollowing:   Adting  Machine,  Ballast 
Router;  Bolting  Machine;  Power  Jacks;  Rail  Drill;  Railroad  Brakeman;  Rail 
Saw;  Spike  Drivers  (Manually  or  handheld  tool);  Spike  Pullers;  Taaping 
Machine;  Theraltweld 

CIASS  HI  -  Blacksaith,  blaster,  brick  stone  and  block  pavers  and  block  cutters 
(wood,  belglan  and  asphalt),  ceaent  aortar  lining  car  pusher,  ceaent  mortar 
alxer  (pipe  relining),  ceaent  aortar  pipe  reliners,  concrete  saw  operator 
(walk  behind),  curb  cutters  and  setters,  elevated  roadway  drainage  construc- 
tion, fora  setter  (road  foraa-lead  aan),  grout  aachine  operator,  gunite  or  dry 
pack  gun  (nossle  and  aachine  aan),  manhole  or  catch  basin  (brick,  block, 
concrete  or  any  prefabrication) ,  Miners  and  drillers  (including  lining, 
supporting  and  fora  workmen,  setting  of  shields,  miscellaneous  equipment  and 
juabos),  multi-plate  pipe  (aligning  and  securing),  placing  wire  mesh  on  gunite 

CLASS  tV  -  Welder  (pipeline);  High  Burner  (any  burning  not  done  from  deck) 


(SS) 


LANDSCAPE  LABORERS  CLASSIFICATIONS  DEFINITIONS 

CLASS  1  -  Landscape  laborer  to  include  general  landscaping  work  and 
the  driving  of  trucks  for  the  distribution  of  materials  on  the 
job  site  but-not  to  include  dump  trucks  used  to  transport  suoplies 
to  the  job 

CLASS  2  -  Landscape  tractor  operator  to  operate  small  industrial    ' 
rubber  tire  tractor  equipped  with  front  end  loader  and  bacjt  hoe 
attachment  used  for  the  S3le  purpose  of  landscape  work  including 
aoil  spreading,  but  not  for  heavy  and  highway 


LINE  CONSTRUCTION  CLASSIFICATIONS  DEPINITIOHS 


ZONE  1  »  2 


CLASS  1 
Class  2 
Class  3 
Class  4 
ZONE  3 
Class  1 
Class  2 
Class  3 
Class  4 


-  Linemen 

-  Winch  truck  operators 

-  Truck  Driver 

-  Croundman 

-  Lineman,    Dynamite  aian.    Heavy  Equipment  Operator 

-  Winch  truck  operator 

-  Truck  Driver 

-  Groundnan 


CLASSIFICATION  DEFINITIONS  FOR  LINE  CONSTRUCTION  (RAILROAD  ONLY) 


ZONE    1 

cn.ASS  1  -  Lineman 


CLASS 
A 


Equipment  Operabors: 

1.  Hoisting  equipment  -  when  erecting  complete  towers,  erecting  framed 
structures,  erecting  steel  transmission  poles,  erecting  railroad 
pole  extensions  and  crossbeams  and  when  operating  personnel  lift 
baskets. 

2.  Tension  pulling  equipment  under  energized  conditions  -  paralled 

with  other  energized  circuits  or  above  energized  circuits  on  the  saae 
structure,  not  to  include  crossovers.   Bunled  consuctor  stringing, 
including  static  conductors  on  bundled  conductor  lines. 

3.  Excavating  augures  36"  inches  in  diameter  or  larger,  5/8  cubic  yard 
I     backhoe  and  larger,  trencher  over  four  feet  in  depth,  bulldozer  0-6 

(caterpillar)  or  larger,  and  blade  on  finish  grade  work 


CLASS  3: 


*B"  Equipment  Operators; 

Operators  of  all  other  equipoent 
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DECISION  NO.  PA85-3034 


POWER  EQUIPMENT  OPERATORS  CLASSiriCATlOH  DEFINITIONS 

CLASS  I  -  Autograde  (C.M.I,  t    sinilar);  BacVf illari  »«Ckho«  -  iiO"   Swing: 
Cablaway;  Caisson  Drill  (siailar  to  Hugh  willlana)!  Central  Mix  Planti  Cooling 
Plant!  Concrete  Paving  Mixer;  Concrete  Puap  (■•lf-prep«ll«4)i  Craneai  Cranei 
(Boom  or  aaat  101  ft.  or  over  up  to  i   including  ISO  ft.  Inclusive  of  }ob  * 
$.25;  Boob  or  aast  over  ISO  ft.  up  to  i    including  200  ft.  Inclutivc  of  jib  * 
$.S0;  Boon  or  aast  over  200  ft.  inclufive  of  jib  ♦  t.75i  Towar-Stationary- 
Cliabing  Tower  Crane);  Derrick;  Derrick  Boat;  Doxcr  (D-C  t  over);  Dragline; 
Dredge;  Dredge  Hydraulic;  Elevating  Grader;  Franki  Pile  Machine;  Gradall 
(Remote  control  or  other-wite);  Grader  (Power-Fine  Grade))  lelicopter;  Hilift 
(4  cy.  and  over);  Hoist  2  Ocuas  or  more  (in  one  unit);  lydraulic  Booa  TRuck 
(with  pivotal  cab)  (single  aotor-Pitaan  or  sinilar):  Koeali  Loconotive  (std. 
Gauge);  Metro-chip  Harvester  or  sinilar;  Milling  Machine  (Roto  Mill  or 
Siailar);  Mix  Mobile)  Mucking  Machine  (Tunnel);  Pile  Driver  Machine;  Pipe 
Extrusion  Machine;  Presplitet  Drill  (Self  contained);  Refrigeration  Plant 
(Soil  Stabiliratien)  Kough  Terrain  Crane;  Scrapers;  Shovel-Power;  SliP  Porn 
Paver  (C.M.I,  and  siailar)!  rranching  Ma«hinei  *unnel  Machine  (Nark  xxi  Jarva 
or  sinilar)  1  Whlrlcy 


CLASS  II  -  Asphalt  pawinq  aaehinea  (spreader),  asphalt  plant  operator,  auger 
(tractor  atd.),  auger  (truck  atd.),  backhoe  (rear  pivotal  swing)  (180  swing), 
belt  loader  (euclid  or  siailar).  beting  aaehlne.  cable  placer  or  layer,  con- 
pactor  with  blade,  concrete  batch  plant  (electronically  synchronized),  con- 
crete belt  placer  (C.M.I,  and  siailar),  concrete  finishing  aachine  and  spreader 
concrete  aixer  (over  1  cy.),  concrete  pvap  (stationary),  core  drill  (truck  or 
skid  atd.  -  siailar  to  Pen  drill),  doser  (under  D-6),  force  feedloader,  fork 
lift  (lull  or  siailar),  grader  -  power,  grease  unit  operator  (head),  guard 
rail  post  driver  (truck  mounted),  guard  rail  post  driver  (skid  type),  hi-lift 
(under  4  cy. )  hydraulic  booa  truck  (Men-Pivotal  cab),  job  work  boat  (powered) 
when  assistance  is  required  it  shall  be  a  deckhand),  jumbo  operator,  locoaotlve 
(narrow  guage),  aechanic,  minor  equipment  operator  (accumulative  four  units), 
mucking  nachine,  aulti-head  saw  (groover),  overhead  crane,  roller  -  power- 
asphalt,  ross  carrier,  side  booa  or  tractor  aounted  booa,  stone  cursher, 
(screening-washing  plants),  stone  spreader  (self-propelled)  truck  mounted  drill 
(davey  or  siailar),  welder  and  repairaan.  well  point  pump  operator 
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POI")ER  EQUIPMENT  OPERATORS  (CONTINUED) 


CLASS  III  -  Brpom  Finisher  (C.M.I,  or  similar);  Compactors/Rollers 
(Static  or  Vibratory  (Self-propelled);  Curb  Builder;  Minor  Equip- 
ment Operator  (two  to  three  units);  Multi-head  Tie  Tamper,  Pave- 
aent  Breaker  (Self-Propelled  or  ridden);  Soil  Stabilizer  Machine; 
Tire  Repairaan;  Tractor  (Snaking  and  hauling);  Well  Driller  and 
Horizontal;  Winch  or  'A*  Frame  Truck  (when  hoisting  and  lowering) 

CLASS  IV  -  Ballast  Regulator,  Coapressor ,  Concrete  Mixer  (1  cy.  t 
under  with  skip).  Concrete  Saw  (Ridden  or  self-propelled).  Con- 
veyor, Elevator  (Material  hauling  only).  Fork-lift  (Ridden  or 
self-propelled).  Form  Line  Machine,  Generator,  Groute  Pump,  Heat- 
er (Mechanical),  Hoist  (Single  Drum),  Ladavator  Light  Plant, 
Mulching  Machine,  Spray  Cure  Machine  (powered  Driven),  Subgrader, 
Tie  Puller,  Tugger  and  welding  Machine  (Gas  or  Diesel) 

CLASS  V  -  Deck  Hand,  Para  Tractor;  Fireman  on  Boiler;  Mechanic's 
Helper;  Oiler,  Power  Brooa,  Side  Delivery  Shoulder  Spreader 

TRUCK  DRIVERS  CLASSIFICATIONS  DEFINITIONS 

CLASS  1  -  Pickup  Farm  Tractor  (When  pulling  or  Haulding,  Helpers, 
Warahousanan 

CLASS  It  -  Single  Axle,  Forklift 

CLASS  III  -  Trl-axle,  Tandae  Axle  t  Tractor  pulled  Trailers 

CLASS  IV  -  Specialty  Vehicles  Off  Road  (45T-i+),  Distributor,  Lo-Boy 

CLASS  V  -  Partsnen  will  be  paid  on  basis  of  Behicle  utilized 

CLASS  VI  -  Dual  purpose  Truc)t,  when  load  has  been,  loaded  or  unloaded 
with  truck  winch  loading,  hauldinq  i   unloading)  will,  be  oaid  according, 
to  the  axle 
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Friday 

August  23,  1985 


Part  IV 


Department  of 
Transportation 


Office  of  the  Secretaiy 
Researcii  and  Special  Programs 
Administration 


14  CFR  Part  241 

Aviation  Regulations;  Uniform  System  of 
Accounts  and  Reports  for  Large 
Certificated  Air  Carriers;  Notice  of 
Proposed  Rulemaldng 


/ 


34366 


Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23.  1965  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Research  and  Special  Programs 
Administration 

14  CFR  Part  241 

(Docket  No.  43351;  Notice  No.  85-11] 

Aviation  Regulations;  Uniform  System 
of  Accounts  and  Reports  for  Large 
Certificated  Air  Carriers 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  requests 
comments  on  the  need  for  and  use  of  the 
Bnancial  and  operating  statistics 
reported  by  large  certificated  air  carriers 
on  RSPA  Form  41  (formerly  CAB  Form 
41).  The  Department  proposes  to  reduce 
air  carrier  reporting  burdens  by  more 
closely  aligning  the  data  collected  with 
the  data  needed  to  fulfill  its  aviation 
responsibilities  under  the  Federal 
Aviation  Act  of  1958,  as  amended. 
DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
22. 1985. 

ADDRESS:  Comments  should  be  directed 
to  the  Docket  Clerk,  Docket  43351,  Room 
4107,  Office  of  the  Secretary, 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  M.  Calloway  or  M.  Clay  Moritz,  Jr., 
Office  of  Aviation  Information 
Management,  Data  Requirements  and 
Public  Reports  Division.  DAI-10, 
Research  and  Special  Programs 
Administration.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  426-7372. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291,  Regulatory 
Flexibility  Act.  and  Paperwork 
Reduction  Act  of  1980 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291, 
and  it  has  been  determined  that  this  is 


not  a  major  rule.  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  There  will  be  no 
increased  in  production  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  governments, 
agencies  or  geographic  regiona. 
Furthermore,  this  proposed  rule  would 
not  adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  These 
proposed  regulations  would  result  in  a 
reduction  in  reporting  burden  for  large 
certificated  air  carriers.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

This  proposed  regulation  is  significant 
under  the  Department's  Regulatory 
Policies  and  Procedures,  dated  February 
26, 1979,  because  it  involves  important 
Departmental  policies.  Its  economic 
impact  should  be  minimal  and  a  full 
regulatory  evaluation  is  not  required. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.' 
The  proposed  amendments  would  affect 
only  large  certificated  air  carriers. 

The  collection  of  information 
requirements  in  this  proposal  are  subject 
to  the  Paperwork  Reduction  Act,  Pub.  L. 
9fr-511,  44  U.S.C.  Chapter  35.  These 
requirements  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  Persons 
may  submit  comments  on  the  collection- 
of-information  requirements  to  OMB. 
Comments  should  be  directed  to  Sam 
Fairchild,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  It  would  be  appreciated  if  a 
copy  of  any  comments  sent  to  OMB  is 
also  sent  to  the  DOT  rules  docket. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  action  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 


developing  reasoned  regulatory 
decisions.  Communications  should 
identify  the  regulatory  docket  number 
and  be  submitted  in  duplicate  to  the 
address  listed  above.  Commenters 
wishing  the  Department  to  acknowledge 
receipt  of  their  comments  must  submit 
with  those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments 
on  Docket  No.  43351.  The  postcard  will 
be  date/time  stamped  and  returned  to 
the  commenter.  All  communications 
received  between  the  specified  opening 
and  closing  dates  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  any  further  rulemaking. 
Also,  this  proposal  may  be  changed  in 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
DOT  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Background 

The  Airline  Deregulation  Act  (Pub.  L. 
No.  95-504,  October  24, 1978  ("ADA"), 
as  amended  by  the  Civil  Aeronautics 
Board  Sunset  Act  of  1984,  Pub.  L.  No.  98- 
443,  October  4, 1984)  revised  section 
329(b)(1)  of  Title  49  of  the  United  States 
Code  to  require  the  Secretary  of 
Transportation  to  collect  and 
disseminate  information  on  civil 
aeronautics  and  continue  certain  data 
collection  activities  of  the  former  Civil 
Aeronautics  Board  (CAB)  under  section 
407(a)  of  the  Federal  Aviation  Act  of 
1958,  as  amended  (Act). ^Included  in  the 
transfer  of  CAB  data  systems  to  DOT 
was  CAB  Form  41  "Report  of  Financial 
and  Operating  Statistics  for  Large 
Certificated  Air  Carriers."  *This  data 
collection  form  has  been  redesignated 
as  RSPA  Form  41  and  is  administered  by 
the  Office  of  Aviation  Information 
Management  (OAIM)  of  the 
Department's  Research  and  Special 
Programs  Administration  (RSPA). 

The  Form  41  report  consists  of  the 
following  twenty -eight  schedules. 


'  For  purposes  of  its  aviation  economic 
regulations.  Departmental  policy  categorizes 
certificated  air  carriers  operating  small  aircraft  (60 
seau  or  less  or  18.000  pounds  maximum  payload  or 
less)  m  strictly  domestic  service  as  small  entities  for 
purposes  of  the  Regulatory  Flexibility  Act. 


•Section  407(a)  authorizes  the  Secretary,  DOT,  to 
require  recurrent  and  special  reports  from  any  air 
carrier  when  the  information  is  needed  for 
regulatory  purposes. 

'"Large  certificated  air  carriers"  include  all 
section  401  carriers  that  either  (1)  Operate  aircraft 


designed  to  have  a  maximum  passenger  capacity  of 
more  than  60  seats  or  a  maximum  payload  capacity 
of  more  than  18.000  pounds:  or  (2)  conduct 
operations  where  one  or  both  terminals  of  a  flight 
stage  are  outside  the  50  states  of  the  United  States, 
the  District  of  Columbia,  the  Commonwealth  of 
IHierto  Rico  and  the  United  States  Virgin  Islands. 
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List  of  Schedules  in  RSPA  Fof«M  41  Report 
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(') 
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X 
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X 
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T-2 
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(>)  AppHcaMa  to  Group  I  air  carriara  with  annual  operating  revenues  of  $tO  inillion  or  mora. 
(■)  Appicabla  to  Group  I  air  carriers  with  annual  operating  revenues  below  $10  million 
(')  Applicable  to  cantara  conducting  Sacton  418  aH-caigo  operatlona. 

NOTE:  Group  I  carriaia  ara  thoaa  with  SO  to  $75,000,000  in  total  annual  operating  ravanuaa.  Grois  II  ndudea 
with  over  $200,000,000.  -»~      •»  -^ 


camera  with  $75,000,001  to  $200,000,000.  and  Ooup  n  ndutas  at  canian 


As  can  be  seen  by  the  above  listing, 
the  extent  of  carrier  reporting  is  based 
on  a  carrier's  size  or  level  of  operations 
as  measured  by  its  total  annual 
operating  revenues. 

During  1984.  the  CAB  instituted  a 
rulemaking  proceeding  to  reduce  the 
Form  41  reporting  to  the  level  needed  to 
support  the  effective  administration  of 
Federal  programs,  including  those  CAB 
aviation  programs  transferring  to  DOT 
at  sunset,  as  well  as  on-going  DOT  and 
other  Federal  programs.  On  November 
28. 1984,  the  CAB  adopted  Economic 
Regulation  ER-1401  (50  FR  232,  January 
3, 1985),  which  eliminated  fourteen  Form 
41  schedules  and  culminated  a  54 
percent  reduction  in  the  number  of  Form 
41  schedules  from  81,  at  the  enactment 
of  the  ADA,  to  the  current  level  of  28. 

The  Department  participated  in 
accomplishing  the  reporting  reductions 
realized  by  ER-1401  and  had  a  close 
working  relationship  with  CAB  staff  in 
identifying  the  Form  41  schedules  no 
longer  needed  by  DOT.  Nevertheless, 
the  Department  also  recognizes  the 
degree  of  burden  that  still  remains  and 
seeks  to  explore  the  possibility  of 
further  reductions.  To  this  end,  the 
Department  is  instituting  this  rulemaking 
proceeding  on  the  need  for  and  use  of 
Form  41  data.* 


Review  of  DOT  Data  Neads 

In  developing  this  notice  of  proposed 
rulemaking,  the  Department,  recognizing 
its  role  as  the  central  government  source 
for  aviation  data,  conducted  a  zero  base 
review  of  the  air  carrier  information 
currently  reported  on  RSPA  Form  41 
schedules  in  order  to  determine  what 
data  elements  •  the  Department  needs  to 
administer  its  various  aviation 
responsibilities,  including  air  carrier 
safety,  airport  development  and 
planning,  fitness,  international  fares  and 
routes,  subsidy,  and  forecasting.  The 
review  was  conducted  by  RSPA's  Office 
of  Aviation  Information  Management 
(OAIM)  whose  staff  members  met  with 
the  senior  avia|ion  program  managers  in 
DOT'S  Office  of  the  Secretary  and 
Federal  Aviation  Administration  [FAA) 
in  order  to  determine:  (1)  What  Form  41 
data  elements  are  relied  on  for 
decisionmaking  in  aviation  related 
matters;  (2)  what  DOT  programs  are 
benefitted;  (3)  what  is  the  frequency  of 
data  use;  (4)  what  data  are  needed  by  ■ 
entity;*  (5J  what  domestic  entity  data 


*  Prior  to  the  adoption  of  ER-1401.  the  Office  of 
Management  and  Budget  had  directed  the  CAB  to 
Issue  a  rulemaking  proposal  to  consider  reductions 


in  Form  41  reporting.  The  CAB.  with  the  full  support 
of  DOT.  issued,  on  December  28. 1964,  a  notice  of 
intent  (50  FH  101,  January  2, 1985)  to  institute  a 
rulemaking  proceeding  to  solicit  comments  qn  Form 
41- 

*  Data  element  is  a  distinct  or  single  piece  of 
information  such  as  name,  amounts,  terma.  number, 
abbreviation,  symbol  etc. 

*  The  word  "entity"  means  a  distinct  geographical 
area.  The  entities  are  domestic  and  international. 


are  needed;  and  (6]  what  alternative 
sources  of  data  are  available  for 
meeting  DOT  information  requirements. 

The  results  of  OAIM's  Form  41  data 
element  review  is  included  in  Exhibit  A. 
which  contains  the  twenty-eight 
schedules  currently  comprising  RSPA 
Form  41.  On  the  face  of  each  schedule  is 
indicated  whether  the  specific  data 
element  being  reported  is:  (1)  Needed  by 
DOT,  (2)  needed  for  ICAO  (International 
Civil  Aviation  Organization)  reporting, 
(3)  needed  for  mathematical  verification 
purposes,  or  (4)  not  needed  by  DOT. 

As  can  be  seen  by  reviewing  Exhibit 
A,  the  Department  proposes  to  retain  the 
majority  of  the  data  elements  now  being 
reported  since  they  are  still  needed  to 
support  the  Department's  aviation 
programs.  It  should  be  noted,  however. 
that  the  significant  reporting  reductions 
achieved  by  ER-1401  were  only  a  few 
months  old  before  being  subjected  to  the 
current  zero  base  review.  Dcispite  this. 
the  zero  base  review  did  reveal  two 
significant  areas  where  further 
reductions  can  be  made.  Schedule  G-41 
on  stock  ownership  reporting  is  no 
longer  needed  on  a  recurrent  basis,  and 
the  reporting  of  air  carrier  operating 
expense  data  can  be  simplifjed.  While 
ER-1401  resulted  in  a  reporting  burden 


with  intenutioiial  being  further  broken  down  into 
Atlantic.  Pacific  aad  Latin  America  ior  schcdnlcd 
operations. 
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reduction  on  the  air  carriers  of  8,300 
hours  or  16  percent,  it  is  estimated  that 
the  revisions  to  Form  41  proposed  by 
this  rulemaking  notice  would  result  in 
an  additional  reduction  of  3,300  burden 
hours  or  8  percent  for  a  total  decrease  of 
23  percent.  The  3,300  burden  hours 
represents  the  elimination  of  334  data 
elements  out  of  the  total  currently 
reported  of  1,011,  or  a  33  percent 
reduction. 

Form  41  Schedule  G-41  "Persons 
Holding  More  Than  5  Per  Centum  of 
Respondent's  Capital  Stock  or  Capital" 
was  intended  to  collect  the  annual  air 
carrier  stock  ownership  data  that  was 
mandated  by  section  407(b)  of  the  Act. 
This  section  was  eliminated  by  the 
ADA.  Therefore,  the  Department  is 
proposing  to  eliminate  Schedule  G-41. 

The  staff  review  of  the  reporting  of  air 
carrier  operating  expense  revealed  that 
the  current  highly  detailed  level  of 
expense  reporting  is  no  longer  needed, 
even  though  the  Department  does 
extensively  use  operating  cost  by 
aircraft  type  in  exercising  its 
decisionmaking  responsibilities.  In  order 
to  relieve  the  carriers  from  having  to  file 
more  detailed  cost  data  than  are 
necessary,  the  staff  has  developed  a 
proposed  set  of  simplified  cost 
schedules  that  would  reduce  by  77 
percent  the  number  of  data  elements 
now  reported  by  the  largest  (Group  III) 
air  carriers.  Under  this  proposal. 
Schedule  P-5.2  "Aircraft  Operating 
Expenses"  would  be  revised  by 
consolidating  some  accounts,  while 
Schedules  P-6,  "Maintenance,  Passenger 
Service  and  General  Administrative 
Expense  Functions,"  P-7,  "Aircraft  and 
Traffic  Servicing  and  Promotion  and 
Sales  Expense  Functions — Group  II  and 
Group  III  Air  Carriers,"  and  P-8, 
"Aircraft  and  Traffic  Servicing,  and 
Promotion  and  Sales  Expense 
Subfunctions — Group  III  Air  Carriers." 
would  be  replaced  by  a  simplified 
Schedule  P-6,  "Operating  Expenses  by 
Objective  Groupings,"  and  P-7, 
"Operating  Expenses  by  Functional 
Groupings." 

In  comparing  the  current  and 
proposed  reporting.  Group  I  air  carriers, 
with  annual  operating  revenues  of  $10 
million  or  more,  would  file  the  simplified 
Schedule  P-6  in  lieu  of  the  current 
Schedule  P-6;  Group  II  carriers  would 
file  the  revised  Schedule  P-6  in  lieu  of 
the  current  Schedules  P-6  and  P-7;  and 
Group  III  air  carriers  would  file  the 
revised  Schedules  P-6  and  P-7  in  lieu  of 
current  Schedules  P-6,  P-7  and  P-8.  For 
comparative  purposes,  the  formats  of 
the  current  schedules  are  included  in 
Exhibit  A  and  the  formats  for  the 


proposed  schedules  are  provided  as 
Exhibit  B. 

The  Department  is  considering  a 
petition  by  United  Air  Lines,  Inc. 
(Docket  42883)  on  February  20. 1985. 
requesting  the  elimination  of  the 
gallonage  consumption  of  aircraft  fuel 
and  oil  on  Schedule  T-2  'Traffic. 
Capacity,  Aircraft  Operations,  and 
Miscellaneous  Statistics  by  Type  of 
Aircraft."  United  is  concerned  that  the 
public  disclosure  of  fuel  data  tends  to 
stabilize  fuel  prices  by  eliminating 
supplier  incentives  to  negotiate  price 
discounts.  While  this  notice  of  proposed 
rulemaking  details  DOT  needs  for 
Schedule  T-2  data,  the  Department  will 
respond  to  United's  petition  for 
eliminating  the  above  data  elements 
under  Docket  42883. 

The  Department  proposes  to  continue 
collecting  carrier  expense  data  by  entity 
of  operation,  including  domestic 
operations  data.  A»  to  balance  sheet 
and  cash  flow  information,  the 
Department  uses  such  data  for  the  total 
carrier  entity  in  monitoring  the 
continuing  fitness  of  each  air  carrier  as 
required  by  section  401  (r)  of  the  Federal 
Aviation  Act,  as  amended.  Income 
statement  data  are  also  used  in 
reviewing  continuing  fitness  as  well  as 
computing  carrier  yields  by  entity  for 
use  in  balance  of  benefits  analyses  of 
international  aviation  agreements.  The 
FAA  uses  these  basic  financial  reports 
to  monitor  individual  carrier  financial 
status  in  allocating  its  safety  inspection 
program  resources.' 

Cost,  traffic,  and  capacity  data  by 
entity  are  used  in  negotiating  and 
monitoring  the  effects  of  international 
agreements.  Domestic  entity  data  are 
reviewed  to  monitor  the  effects  of 
carrier  cost  allocations  between  entities 
on  reported  international  data.  Such 
allocations  can  materially  effect  an 
international  entity's  operating  cost 
levels  which  the  Department  reviews  in 
granting  international  route  authority 
and  evaluating  international  fare  and 
rate  proposals.  Domestic  data  are  also 
used  for  calculating  fare  and  rate  levels 
for  Canadian  transborder  operations 
since  such  operations  are  reported  in  the 
domestic  entity.  Cost  data  by  aircraft 
type  and  entity,  including  domestic,  are 
utilized  to  estimate  foreign  carrier 
operating  costs  in  calculating  the 
balance  of  benefits  under  air  transport 
agreements.  Carrier  selection  cases  for 
international  route  awards,  and  carrier 


'  In  recognition  of  carrier  reporting  burden, 
balance  sheet  and  fund  flow  reports  have  never 
been  required  on  an  entity  basis^  however,  revenue, 
expense,  traffic,  and  capacity  data,  by  entity,  are 
heavily  utilized  in  administering  Federal  aviation 
programs. 


certification  proceedings  also  use 
reported  carrier  data,  by  aircraft  type,  to 
evaluate  the  reasonableness  of  proposed 
operating  plans. 

FAA  airport  programs  allocate 
Federal  monies  to  domestic  airports 
based  on  airport  activity  data  for  both 
domestic  and  foreign  operations. 

While  the  above  discussion  highlights 
the  Department's  need  for  entity  data, 
including  domestic,  further  discussion  of 
the  need  for  entity  reporting  is  contained 
in  the  following  discussion  of  DOT's 
various  aviation  programs. 

Air  Carrier  Safety 

FAA  is  responsible  for  monitoring  the 
safety  levels  and  regulatory  compliance 
disposition  of  individual  air  carriers. 
The  financial  and  traffic  results  of  all 
carriers  are  analyzed  at  least  quarterly, 
and  the  FAA  Administrator  is  kept 
informed  of  the  financial  and 
operational  health  of  the  carriers. 
Financial  information  is  one  of  the 
factors  used  by  the  FAA  in  allocating  its 
safety  inspection  program  resources  to 
the  various  inspection  sites. 

When  warranted,  monthly  financial 
and  traffic  data  are  used  to  closely 
monitor  a  carrier's  revenue,  traffic,  and 
financial  trends.  Currendy,  FAA  is 
studying  the  relationship  between 
carrier  financial  results  and  safety  to 
identify  specific  financial  indicators  or 
ratios  that  can  be  used  to  better  allocate 
the  Department's  aviation  safety 
inspection  resources. 

Passengers  enplaned  by  point,  and 
transported  by  service  segment  are  used 
by  FAA  to  determine  population 
exposure  levels  when  reviewing 
exemption  requests  to  the  regulations 
for  the  transportation  of  hazardous 
materials  by  air.  Enplanement  data  are 
also  used  to  identify  hub  airports  that 
require  a  more  detailed  review  of 
operational  errors  and  incidents.  Finally, 
enplanement  and  departure  data  by 
aircraft  type  by  airport  are  used  in 
identifying  airport  needs  for  instnunent 
landing  systems. 

Carrier  financial  and  statistical  data 
are  used  to  evaluate  the  prospective 
impact  of  proposed  regulatory  actions 
on  the  affected  8egment(s)  of  the  air 
transportation  industry.  Cost/benefit 
analyses  are  perfomed  to  ensure  that  the 
costs  of  implementing  a  contemplated 
regulatory  change  do  not  outweigh  the 
expected  derivation  of  benefits. 

Form  41  schedules  used:  B-1,  B-1.1,  B- 
7.  B-8,  B-12,  B-43,  P-1.1,  P-1.2,  P-l(a),  P- 
2.  P-5.1,  P-5.2,  P-6,  P-7,  P-8,  P-10,  P- 
12(a),  T-l(a).  T-l(b),  T-2.  T-3(a).  T-3(b). 
T-3(c),  T-8  and  T-9. 


JMI 
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International  Negotiations 

Air  services  between  the  United 
States  and  most  foreign  countries  are 
governed  by  bilateral  aviation 
agreements.  Evaluations  of  existing 
bilateral  agreements  and  proposed 
changes  to  such  agreements  are  based 
on  a  determination  of  the  "balance  of 
benefits"  between  the  United  States  and 
foreign  carriers. 

The  United  States  and  foreign  carrier 
benefits  are  computed  and  then  adjusted 
for  any  proposed  changes.  Among  the 
information  used  to  determine  the 
balance  of  benefits  is  traffic  volume, 
aircraft  seating  density,  available  cargo 
capacity,  load  factors,  traffic  yields  and 
unit  costs,  including  cost  per  mile  by 
length  of  haul  and  aircraft  type.  For 
comparative  purposes,  yield  data  are 
computed  by  carrier  and  by  industry 
average.  Estimations  of  foreign  carriers' 
costs  are  computed  using  U.S.  carrier 
data  that  may  represent  similar 
operating  characteristics  (aircraft  type, 
length  of  haul,  etc.]. 

Questions  also  arise  in  negotiations 
with  foreign  governments  over  employee 
productivity  and  excess  baggage 
revenue  estimates.  Consequently,  data 
are  needed  on  the  number  of  employees 
by  labor  category,  allocated  by  entity, 
and  on  the  amount  of  revenues  collected 
for  transporting  excess  baggage. 

Operating  cost  data  including  costs  by 
aircraft  type  and  breakeven  load  factors 
are  used  to  support  fare  proposals  and 
monitor  carriers  serving  particular 
markets.  In  the  multilateral  pricing 
negotiations  with  the  European  Civil 
Aviation  Conference  (ECAC),  the 
aviation  organization  which  represents 
most  European  countries,  costs  of 
service  must  be  computed  every  three 
months.  Over  the  past  several  years,  the 
ECAC  negotiations  have  been  the 
mechanism  for  the  establishment  of 
acceptable  fare  levels  for  the  United 
States-Europe  markets  over  the  North 
Atlantic. 

Form  41  schedules  used:  B-1,  B-1.1,  B- 
7,  B-8,  B-12.  B-43.  P-1.1,  P-1.2.  P-l(a),  P- 
2,  P-5.1.  P-5.2,  P-6,  P-7,  P-8,  P-ltt  P- 
12(a),  T-l(a),  T-l{b),  T-2  and  T-9. 

International  Fares  and  Rates 

Mail 

The  Department  is  responsible  for 
establishing  international  and  intra- 
Alaska  mail  rates.  Separate 
international  mail  rates  are  set  for  each 
of  the  Atlantic,  Latin  America,  and 
Pacific  entities.  Mail  rates  are  also 
individually  set  for  priority  and 
nonpriority  mail.  It  should  be  noted  that 
carrier  data  reported  for  the  domestic 
entity  are  used  to  set  rates  for  Canadian 
transborder  mail. 


A  carrier's  investment  base  is 
calculated  during  the  ratemaking 
process  to  ensure  a  reasonable  return  on 
investment.  This  process  requires  the 
segregation  of  operating  and 
nonoperating  property  and  equipment, 
along  with  the  applicable  depreciation 
and  amortization  expenses.  Cost  data 
for  aircraft  type  by  entity  are  also  used 
in  ratemaking.  Domestic  entity  cost  data 
are  used  to  review  the  reasonableness 
of  the  allocation  of  costs  between 
entities. 

Recurrent  carrier  cost  data  and 
current  fuel  costs  are  used  to  review  the 
established  mail  rates  every  three  or  six 
months,  depending  on  factors  such  as 
overall  inflation  and  fluctuations  in  fuel 
costs.  These  reviews  are  conducted  to 
ensure  that  carriers  are  being 
adequately  compensated  for  their  costs. 

Form  41  schedules  used:  B-1,  B-1.1,  P- 
1.1.  P-1.2,  P-2.  P-5.1,  P-5.2.  P-6.  P-7.  P-8, 
P-12(a),  T-l(a),  T-2.  T-3(a),  T-3(c)  and 
T-9.  If  a  mail  rate  investigation  occurs. 
Schedules  B-7.  B-8.  B-12  and  B-43  are 
also  used. 

Passenger  and  Cargo 

In  addition  to  mail  rates,  the 
Department  is  also  charged  with 
establishing  benchmarks  for 
international  fares  and  rates  for 
passenger  and  cargo  traffic, 
respectively.  Passenger  fares  are 
reflected  by  the  Standard  Foreign  Fare 
Level  (^TL)  and  cargo  rates  by  the 
Standard  Foreign  Rate  Level  (SFRL). 
The  SFFL  and  SFRL  establish  levels 
below  which  fare  and  rate  apphcations 
are  automatically  approved.  Separate 
passenger  fare  levels  are  calculated  for 
the  Canadian,  Atlantic.  Latin  America, 
and  Pacific  areas.  Cargo  rate  levels  are 
calculated  for  each  operating  region: 
Atlantic.  Western  Hemisphere,  and 
Pacific. 

SFFL  by  law,*  must  be  adjusted  at 
least  every  60  days  for  fuel  costs  and 
every  180  days  for  all  other  costs. 
Section  399.41(f)(4)  of  the  Department's 
Policy  Regulations  (14  CFR  399.41(f)(4)) 
requires  SFRL  adjustments  to  be 
performed  on  April  1  and  October  1  of 
each  year,  or  more  frequently  if 
warranted.  The  SFFL  indices  are  based 
on  actual  operating  costs  per  available 
seat-mile,  and  the  SFRL  indices  are 
foiuided  on  average  operating  costs  per 
available  ton-mile.  Historical  cost  trends 
are  developed  and  projected  to  arrive  at 
the  revised  fare  and  rate  levels. 

The  domestic  Standard  Industry  Fare 
Level  (SIFL)  is  computed  at  least 
semiannually  for  domestic  air 


'  Section  24(a)(9)  "International  Air 
Transportation  Competition  Act  of  1979."  Pub.  L  96- 
192,  February  15. 1980. 


transportation.  It  is  osed  ratemally  to 
review  the  reasonableness  of  existing  or 
proposed  fares  in  essential  air  service 
markets.  Some  of  the  domesbc  data  are 
also  used  to  calculate  the  SFFL  for 
Canadian  op>eration8. 

The  SFFL/SFRL/SIFL  mechanisms. 
with  their  periodic  adjustment  permit 
carriers  to  react  quickly  to  changing 
market  conditions,  as  well  as  changes  in 
input  costs,  such  as  fuel,  without  having 
to  go  through  a  lengthy  administrative 
process.  Using  these  indices  enables 
carriers  to  recover  costs  with  minimum 
regulatory  lag.  and  set  tares  in 
accordance  with  current  and  projected 
cost  levels. 

Form  41  schedules  used:  B-1.  B-1.1.  P- 
1.1.  P-1.2,  P-2.  P-5.1.  P-5Z  F-6.  P-7.  P-8. 
P-12(a).  T-l(a).  T-l(b)  and  T-2. 

International  Routes 

In  carrier  selection  cases  for 
international  routes,  the  carriers  submit 
an  operating  plan  containing  proposed 
pricing  and  detailed  costs.  Current  and 
historical  cost  data  are  examined  for 
applicants  and  other  carriers  with  the 
same  aircraft  type,  type  of  service,  and 
length  of  haul  and  are  used  to  validate 
the  proposed  operating  plan.  This 
review  provides  evidence  concerning 
the  reliability  of  management  forecasts, 
including  an  evaluation  of  whether  the 
proposed  fare  levels  are  credible. 

When  evaluating  the  operating  plan. 
the  Department  examines  the  carrier's 
revenue  generation  estimates  by 
analyzing  historical  fare  levels  and 
traffic  patterns  (seasonality).  Also 
examined  are  a  carrier's  balance  sheet 
and  cash  flow  statements,  direct 
operating  costs,  indirect  costs,  operating 
pro^.  and  net  profit  Operating 
expenses  are  grouped  by  functional 
categories  and  analyzed  based  on  the 
historical  cost  of  units  of  production 
such  as  block  hours,  available  seat- 
miles,  revenue  passenger-miles, 
departures,  enplanements  and 
passenger  revenue.  Forecasts  of 
revenues  and  expenses  are  developed  to 
assess  the  impact  of  the  proposed 
service  on  a  carrier's  total  operations. 
For  example,  aircraft  overhaul  expenses 
are  examined  in  evaluating  carrier  cost 
estimates,  since  the  direct  expensing  of 
overhauls  can  affect  an  operating  plan's 
estimated  costs.  Fuel  cost  data  by 
aircraft  type  are  also  examined  dosely 
in  evaluating  projected  expenses  due  to 
the  significance  of  fuel  cost  to  total 
operating  cost. 

Historical  operating  costs  are 
examined  not  only  for  the  entity 
affected  by  the  proposed  change  in 
operations,  but  for  all  remaining 
operating  entities  of  the  carrier  as  wefl. 
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This  enables  the  Department  to  review  a 
carrier's  cost  allocations  between 
entities,  which  can  materially  affect  the 
operating  plan  expenses  forecast  as  well 
as  the  reasonableness  of  a  carrier's  fare 
proposals.  Cost  analysis  also  involves 
comparing  the  proposed  cost  projections 
against  the  historical  cost  trends  of 
several  similarly  sized  carriers  oi>erating 
the  same  or  similar  equipment  and 
length  of  haul. 

Airport  activity  data  are  also  used  to 
resolve  allegations  regarding  airport 
dominance  by  specific  carriers.  In  these 
instances,  the  airport  data  that  are 
available  for  all  carriers  serving  the 
particular  airport  would  be  examined. 
Nonstop  market  data  provide  the 
Department  with  the  information  needed 
to  evaluate  traffic  projections  by 
analzying  load  factors  by  market. 

Form  41  schedules  used:  B-1,  B-1.1,  B- 
7,  B-a,  B-12,  B-43.  P-1.1.  P-1.2,  P-2,  P- 
5.1,  P-5.2,  P-e,  P-7,  P-8,  P-12(a),  T-l(a), 
T-l(b),  T-2,  T-3(a).  T-3(b).  T-3(c)  and 
T-9. 

Applications  for  Pennits  by  Foreign 
Carriers 

Foreign  carrier  applications  include  a 
forecast  of  the  total  traffic  and  financial 
results  of  the  proposed  services  for  the 
first  full  year  of  normal  operations  as 
well  as  the  supporting  data  employed  to 
calculate  the  financial  forecast.  Data 
reported  by  certificated  U.S.  carriers 
with  the  same  or  similar  aircraft  type 
and  characteristics  such  as  fare  levels, 
class  of  service,  length  of  haul,  etc.  are 
used  to  analyze  the  validity  of  the 
foreign  carrier's  data  submission. 

Form  41  schedules  used:  B-1,  B-1.1,  B- 
7,  B-8.  &-12,  B-i3,  P-1.1,  P-1.2,  P-2,  P- 
5.1.  P-5.2.  P-6,  P-7.  P-«.  P-12(a),  T-l(a), 
T-2,  T-3(a),  T-3(b),  T-3(c)  and  T-9. 

Air  Carrier  Fitness 

New  Authority  or  Substantial  Changes 

Fitness  determinations  are  made  for 
applicants  for  certificate  authority  that 
are  not  ciurently  certificated  and 
established  air  carriers  proposing  a 
substantial  change  in  operations. 

Noncertificated  applicants  are 
required  under  14  CFR  Part  204  to  file 
with  the  Department  a  balance  sheet 
and  income  statement  for  their  three 
most  recent  calendar  or  fiscal  years. 
Also  required  are  data  on  aircraft 
inventory  and  aircraft  purchase  plans. 
Filing  requirements  also  include  an 
illustrative  service  proposal,  a  twelve 
month  forecasted  balance  sheet  and 
income  statement,  which  includes 
estimated  revenue  block  hours  (or 
airborne  hours  for  charter  operators) 
and  revenue  miles  by  type  of  aircraft, 
number  of  passengers  and  number  of 


tons  of  mail  and  cargo  carried,  transport 
revenues,  and  the  estimated  traffic  that 
would  be  generated  in  each  market 
receiving  the  proposed  service.  These 
descriptive  operating  statements  also 
include  an  explanation  of  the  derivation 
of  unit  costs  used  in  estimating 
operating  expenses,  and  a  description  of 
the  maimer  in  which  costs  and  revenues 
are  allocated. 

The  data  submitted  by  the  applicants 
are  compared  to  the  revenue,  expense, 
and  operating  data  for  a  carrier  or 
carriers  with  the  same  aircraft  type  and 
similar  operating  characteristics.  This 
comparative  review  of  the  proposed 
operating  plan  supports  the  reliability  of 
the  submitted  forecasts  and,  at  the  same 
time,  provides  additional  evidence 
concerning  the  competency  of 
management. 

Certificated  air  carriers  that  seek  to 
substantially  change  their  operations 
must  also  undergo  a  fitness 
determination.  Section  204.2  of  DOTs 
Economic  Regulations  defines 
"substantial  change  in  operations"  as 
including,  but  not  limited  to,  changes  in 
operations  from  charter  to  scheduled 
service,  cargo  to  passenger  service, 
short-haul  service  to  long-haul  service, 
or  a  large  increase  in  the  nimiber  of 
markets  served.  Air  carriers  falling 
within  this  category  are  required  under 
Section  204.4(g)  to  provide  a  description 
of  their  current  aircraft  fleet  and  plans, 
including  financing  arrangements,  for 
purchasing  or  leasing  additional  aircraft. 

Section  204.4(f)  provides  for  the 
submission  of  an  income  statement 
forecast  for  the  first  normalized  year  of 
proposed  operations,  including 
estimated  revenue  block  hours  (or 
airborne  hours  for  charter  operations) 
and  revenue  miles  by  aircraft  type, 
number  of  passengers  and  number  of 
tons  of  mail  and  cargo  carried,  transport 
revenues,  and  an  estimate  of  the  traffic 
which  would  be  generated  in  each 
market  receiving  the  proposed  service. 
As  with  new  entrants,  the  statements 
filed  must  also  include  an  explanation  of 
the  derivation  of  unit  costs  used  in 
estimating  operating  expenses  and  a 
description  of  the  maimer  in  which  costs 
and  revenues  are  allocated. 

As  with  noncertificated  carriers 
imdergoing  a  fitness  determination,  the 
data  submitted  by  carriers  proposing  a 
significant  change  in  operations  are  also 
compared  to  reported  data  by  other 
carriers  operating  the  same  aircraft  type 
and  having  similar  operating 
characteristics. 

It  should  be  noted  that  the 
Department's  regulations  on  the  data  to 
be  filed  in  fitness  determinations  are 
formulated  so  as  to  minimize  the  data 
collection  burden  on  both  certificated 


and  already  established  carriers  by 
stating  that  if  the  required  data  have 
been  previously  filed  with  the 
Department,  or  another  Federal  agency 
fi-om  which  they  are  available  to  the 
Department,  the  affected  carrier  need 
only  identify  the  data  and  provide  a 
citation  for  the  date  and  place  of  filing. 

Form  41  schedules  used:  B-1,  B-1.1,  B- 
7.  B-8,  B-12,  B-43,  P-1.1,  P-1.2,  P-2,  P- 
5.1,  P-5.2,  P-«,  P-7,  P-«,  T-l(a),  T-2,  T- 
3(a),  T-3(b).  T-3(c)  and  T-9. 

Continuing  Fitness 

Section  401(r)  of  the  Act  mandates 
that  "the  requirement  that  each 
applicant  for  a  certificate  or  any  other 
authority  under  this  title  must  be  found 
fit,  willing,  and  able  to  perform  properly 
the  transportation  covered  by  its 
application,  and  to  conform  to  the 
provisions  of  this  Act  and  the  rules, 
regulations,  and  requirements  of  the 
Board  under  this  Act.  shall  be  a 
continuing  requirement  applicable  to 
each  such  air  carrier  with  respect  to  the 
transportation  authorized  by  the  Board.' 

As  indicated  above,  the  continuing 
fitness  requirement  applies  to  all 
operating  certificated  air  carriers.  In 
evaluating  an  operating  carrier's  fitness 
to  perform  its  authorized  levels  of 
transportation,  the  Department  requires 
certain  basic  financial  data  such  as 
provided  by  a  balance  sheet,  an  income 
statement,  and  a  statement  of  the  source 
and  application  of  funds  (funds  flow). 
Data  comparisons  are  made  between 
current  and  past  periods  in  order  to 
assess  the  current  financial  position  of 
the  carrier.  Financial  trend  lines  are 
extended  into  the  future  to  analyze  the 
continued  viability  of  the  air 
transportation  enterprise.  Operating 
costs  by  aircraft  type  are  reviewed  to 
determine  the  representativeness  of 
costs  to  the  expenses  being  incurred  by 
carriers  of  similar  size  and  operating 
characteristics.  Operating  statistics  are 
also  reviewed  to  analyze  a  carrier's 
levels  of  traffic  and  capacity.  Load 
factors  (passenger  and  cargo)  are 
compared  to  those  of  carriers  with 
similar  operating  characteristics,  and 
used  to  assess  trends  in  the  level  of 
operations. 

Certificated  air  carriers  that  have  not 
begun  operating  within  two  years  of 
certification  are  also  subject  to  a 
continuing  fitness  review  before  starting 
service. 


•  •TlUe"  refers  to  Title  IV  "Air  Carrier  Economic 
Regulation"  of  the  Federal  Aviation  Act  of  1968.  aa 
amended.  The  authority  of  "Board"  to  determine 
continuing  fitneu  traniferred  to  the  Secretary,  DOT, 
on  January  1, 1965,  under  the  proviaiona  of  the  Civil 
Aeronautica  Board  Sunset  Act  of  1964. 
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Form  41  schedules  used:  B-1,  B-1.1.  B- 
12.  P-l.l.  P-1.2.  P-l(a).  P-2.  P-5.1.  P-5.2. 
P-6,  P-7.  P-8  and  T-l(a). 

Airport  Programs 

The  Department  uses  carrier  data  for: 
(1)  Allocating  Federal  funds  for  airport 
development.  (2)  assessing  the  current 
level  of  airport  security  personnel  and 
equipment  and  forecasting  future 
requirements  in  this  area.  (3)  projecting 
the  anticipated  level  of  activity  for 
individual  airports  to  forecast  future 
requirements  for  airport  facilities  and 
staffing  levels,  and  (4)  assessing  the 
level  and  frequency  of  service  at 
individual  airports  in  order  to  determine 
the  environmental  noise  impact  or 
carrier  operations. 

The  Airport  and  Airway  Improvement 
Act  of  1982  (Pub.  L.  97-248}  specifies 
that  fifty  percent  of  the  Federal  funds 
allocated  shall  be  distributed  to  primary 
airports  on  the  basis  of  revenue 
passengers  enplaned  each  calendar  year 
immediately  preceding  the  fiscal  year  in 
which  the  funds  are  appropriated. 
Revenue  passenger  enplanements  by 
airport,  which  are  reported  by 
certificated  air  carriers,  are  used  to  both 
calculate  the  initial  allocation  of  funds 
to  the  affected  airports  and  resolve 
questions  that  may  arise  during  the 
calendar  year  as  to  the  level  of 
enplanements  used  to  disburse  the 
Federal  monies.  It  is  critical  that  a 
reliable,  certified  source  of  data  be 
available  for  computing  fund 
allocations,  since  serious  disruptions  in 
individual  airport  planning, 
development,  and  funding  commitments 
could  occur  should  funds  be 
misallocated  and  the  Department  be 
forced  to  seek  recovery. 

Revenue  passenger  enplanement  data 
by  airport  are  also  used  in  airport 
planning  under  the  Airport  and  Airway 
Improvement  Act  of  1982,  which  calls 
for  establishing  a  National  Plan  of 
Integrated  Airport  Systems.  Under  this 
plan,  forecasts  of  activity  levels  by 
airport  are  developed  to  ascertain  the 
future  development  needs  for  each 
airport  in  the  Plan. 

Commercial  air  cargo  carrier  activity 
data  are  used  in  airport  planning  and 
development  as  well.  Since  several 
airports  in  the  national  system  are 
heavily  involved  in  air  freight,  all-cargo 
traffic  and  capacity  data  such  as 
revenue  tons  enplaned  and  departures 
are  used  to  plan  for  the  future  needs  of 
those  airports. 

The  FAA's  Office  of  Aviation  Policy 
and  Plans.  Forecast  Branch,  prepares  air 
carrier  traffic  and  operational  forecasts 
in  support  of  decisions  on  budget  and 
staffing  plans  facility  and  equipment 
funding.  en\"onmental  impact,  and 


policy  analyses.  Among  the  data  used  in 
its  forcasts  are  passenger,  mail,  and 
freight  yields.  Fuel  cost  and 
consumption  data  by  aircraft  type  are 
used  to  obtain  an  average  per  gallon 
cost  for  jet  fuel,  which  is  one  of  the 
inputs  tathe  yield  model.  Yield  data  are 
also  needed  to  develop  the  aviation  trust 
fund  revenue  projections  that  the  FAA  is 
required  to  provide  to  the  U.S.  Treasiuy 
Department  and  the  Office  of 
Management  and  Budget  twice  a  year. 

Aircraft  departiu^  data  by  airport  are 
used  to  compute  the  index  level  of 
crash,  fire  and  rescue  equipment  needed 
for  safe  operations.  Scheduled  aircraft 
departiu^s  by  aircraft  type  by  airport 
are  used  in  determining  the  practical 
armual  capacity  (PANCAP)  at  airports 
as  prescribed  in  FAA  Advisory  Circular 
"Airport  Capacity  Critera  Used  in 
Preparing  the  National  Airport  Plan." 
PANCAP  is  a  safety-related  benchmark 
measure  of  the  annual  capacity  or  level 
of  operations  at  an  airport.  It  is  a 
predictive  measure  which  indicates 
when  airport  management  should  be 
concerned  about  capacity  problems, 
delays,  and  possible  needed  airport 
expansion  or  runway  construction.  If  the 
level  of  operations  at  an  airport  exceeds 
the  PANCAP  significantly,  tiie  frequency 
and  length  of  delays  wrill  increase;  so 
too,  will  the  risk  of  accidents.  The 
forecasts  of  operations  show  those  years 
in  which  the  level  of  operations  will 
exceed  PANCAP,  and  the  relationship 
between  total  operations  and  PANCAP 
during  the  forecast  or  planning  horizon. 
Operations  by  equipment  tjTDe  are  also 
used  in  determining  the  proper 
classification  of  operations  when  air 
carriers/commuters  use  common  codes. 

Air  carrier  direct  operating  costs  by 
aircraft  type  for  flight  crew,  fuel  and  oil, 
and  maintenance  are  used  to  estimate 
the  cost  of  airport  operating  delays.  The 
cost  of  operating  delays  is  then 
compared  to  the  cost  of  acquiring  new 
FAA  equipment  and/or  implementing 
new  procedures  designed  to  alleviate 
delays  so  as  to  assess  the  costs  and 
benefits  of  delay  avoidance  alternatives. 

Form  41  schedules  used:  P-l.l,  P-1.2, 
P-2,  P-5.1.  P-5.2.  P-10,  P-12(a),  T-l(a). 
T-l(b).  T-l(c),  T-2,  T-3(a),  T-3(b),  T- 
3(c),  T-8  and  T-9. 

Air  Carrier  Acquisitions  and  Mergers 

Air  carrier  acquisition  and  merger 
proposals  are  reviewed  to  determine  if 
there  are  any  potential  anti-competitive 
effects.  In  determining  potential  anti- 
competitive or  anti-trust  implications, 
the  degree  of  competition  in  the  markets 
served  by  the  affected  carriers  is 
analyzed.  This  analysis  includes  a 
review  of  the  volume  of  traffic  handled 
by  each  carrier  at  those  airports  and  in 


those  markets  which  would  be  affected 
by  the  proposed  acquisition  or  merger. 

Form  41  schedules  used:  T-3(a).  T-3(c) 
and  T-«. 

War  Air  Service  Program  (WASP) 

The  mandate  of  the  Civil  Aeronautics 
Board  under  WASP  (Executive  Order 
11490,  as  amended)  for  emergency 
preparedness  planning  in  the  event  of 
war  or  national  emergency  transferred 
to  the  Secretary,  Department  of 
Transportation  on  January  1, 1965.  To 
fulfdl  its  mobilization  responsibilities  for 
airlift  in  the  event  of  a  national 
emergency,  the  Department  needs  timely 
aircraft  inventory  data.  Data  elements 
used  in  assessing  total  available  airlift 
capacity  include,  for  each  aircraft 
operator,  the  number  of  aircraft  by  type, 
the  airframe  license  number,  the  air 
capacity  (passenger  and/or  cargo),  and 
whether  or  not  the  aircraft  is  approved 
for  overwater  operation.  Revenue 
aircraft  miles,  revenue  aircraft  hours 
(airborne),  aircraft  fuels  issued  (gallons), 
aircraft  days  assigned  to  serxice  and 
aircraft  hours  (ramp-to-ramp)  are  also 
needed  for  each  reported  aircraft  t>'pe. 

Form  41  schedules  used:  B-7,  B-fi.  B- 
43.  and  T-2. 

Aircraft  Loan  Guarantee  Program 

Once  a  loan  has  been  guaranteed  by 
the  U.S.  govenunent.  the  guaranteed 
carriers'  financial  data  are  continuotisly 
monitored  to  protect  the  government's 
interests  over  the  repayment  period.  The 
data  are  used  to  project  a  carrier's 
ability  to  continue  to  meet  its  loan 
repayment  obligations. 

Form  41  schedules  used:  B-1.  B-1.1.  B- 
7,  B-«,  B-12,  B-43,  P-l.l,  P-1.2.  P-Z  P- 
5.1,  P-5.2,  P-6,  P-7  and  P-a 

Essential  Air  Service  (EAS) 

The  Airline  Deregulation  Act  of  1978 
requires  periodic  reassessments  of 
service  level  determinations  at  essential 
points.  Historical  passenger 
enplanement  data  by  airport,  and 
passengers  transported  by  market  are 
analyzed  in  setting  essential  air  service 
levels. 

Air  carrier  financial  data  are  used  to 
validate  the  reasonableness  of  carrier 
bids  for  providing  subsidized  EAS 
service.  In  addition,  carrier  aircraft 
operating  and  other  cost  data  are  used 
as  a  guide  for  setting  initial  rates  for 
carriers  that  are  forced  to  continue 
providing  EAS  service  pending  selecticm 
of  a  replacement.  Such  data  are  also 
used  in  setting  subsidy  rates  for  service 
to  certain  Alaskan  points,  where  the 
CAB  Sunset  Act  of  1984  stipulates  the 
continuance  of  jet  service. 
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Form  41  schedules  used:  &-1,  B-1.1.  P- 

1.1,  P-1.2.  P-2.  P-5.1,  P-5.2.  P-6.  P-7.  P-8. 
P-12(a)  and  T-9. 

Interaational  Qvil  Aviation 
OrsanizatioD  (ICAO) 

Under  Article  67  of  the  1944  Chicago 
Convention,  the  United  States  is 
obligated  to  supply  certain  individual 
U.S.  air  carrier  data  to  ICAO.  The 
frequency  and  type  of  data  established 
by  ICAO  are  dependent  on  the  nature  of 
the  air  carrier  operations.  The  required 
reports  include  monthly,  quarterly,  and 
annual  traffic  data;  annual  traffic  flow 
data;  and  annual  reports,  including 
balance  sheet,  profit  and  loss,  aircraft 
inventory,  aircraft  operating  and 
utilization  statistics;  and  employee  data 
including  number  and  salaries  by 
general  category.  ICAO  reports  rely 
upon  approximately  45  percent  of 
current  Form  41  data  elements.  It  should 
be  noted  that  the  Department  extracts 
carrier  Form  41  data  and  prepares  the 
applicable  ICAO  reports,  where 
possible,  in  order  to  save  carriers  the 
burden  of  duplicative  reporting. 

Form  41  schedules  used:  B-1.  B-1.1.  B- 
7.  B-8,  B-43.  P-1.1.  P-1.2,  P-2.  P-5.1.  P- 

5.2.  P-6.  P-7.  P-8.  P-10.  P-12(a).  T-l(a), 
T-l(c).  T-2.  T-3(a).  T-3(b).  T-3(c)  and 
T-9. 

Employee  Protection  Program 

In  reviewing  Employee  Protection 
Program  petitions,  the  staff  must  make  a 
finding  as  to  whether  employee  layoffs 
were  due  to  deregulation  or  caused  by 
other  factors.  Among  the  factors 
reviewed  in  making  such  a 
determination  are  employment  level 
trends  and  the  financial  statistics  for  a 
particular  airline  in  comparison  with  the 
industry  and  its  own  historical  trend.  At 
the  present  time,  the  program  is  in 
litigation.  However,  none  of  the  data 
elements  proposed  for  retention  are 
exclusive  to  this  program. 

Form  41  schedules  used:  P-1.1.  P-1.2, 
P-l(a).  P-2.  P-5.1,  P-5.2.  and  P-10. 

Program  impact  if  Fonn  41  Data  Were 
Not  Available 

The  elimination  of  Form  41  could 
result  in  the  air  transportation  industry 
having  to  meet  a  myriad  of  reporting 
requirements  that  would  be  generated 
by  DOT  and  other  Federal.  State  and 
local  agencies  to  meet  program  data 
needs  that  now  rely  on  the  Department's 
data  collection. 

As  to  the  Department's  aviation 
programs,  the  following  list  highlights 
the  aviation  program  impacts  that  the 
Department  believes  would  result  from 
the  elimination  of  Form  41: 

•  Individual  carrier  financial  data 
would  not  be  available  for  identifying 


those  carriers  that  are  in  financial 
difficulty  and  determining  the  need  for 
augmented  safety  analysis  inspections. 

•  International  negotiations  on  the 
level  of  service  would  be  significanUy 
disadvantaged  due  to  the  lack  of  carrier 
data  that  are  needed  for  evaluating  the 
United  States*  position  in  the  market. 

•  Carrier  selections  to  serve 
international  routes  would  be 
inordinately  delayed  due  to  the  lack  of 
comparable  industry  data  for  evaluating 
carrier  operating  plan  proposals. 

•  U.S.  carrier  data  would  not  be 
available  for  use  in  evaluating  foreign 
air  carrier  applications  and  service 
proposals. 

•  Individual  carrier  traffic  data  by 
airport  and  market  would  not  be 
available  for  use  in  evaluating  the 
potential  competitive  harm  from  carrier 
merger  proposals. 

•  Carrier  fitness  reviews  would  be 
delayed  due  to  the  lack  of  comparable 
carrier  or  industry  data  that  are  used  to 
assess  carrier  operations. 

•  Airport  enplanement  data  would 
not  be  available  for  allocating,  under  the 
Congressionally  prescribed  method. 
Federal  funds  under  the  Airport 
Development  Aid  Program. 

•  Traffic  data  by  airport  would  not  be 
available  for  forecasing  airport  facility 
and  safety  requirements. 

•  Without  adequate  aircraft  inventory 
and  capacity  data,  the  Department 
would  be  unable  to  fulfill  its 
responsibilities  under  the  War  Air 
Service  Program. 

•  The  elimination  of  Form  41  data 
would  require  the  Department  to 
establish  an  alternative  data  collection 
system  to  ensure  the  continued 
availability  of  the  Form  41  data 
elements  it  must  submit  to  the 
International  Civil  Aviation 
Organization  in  compliance  with  a  U.S. 
treaty  obligation. 

•  Market  data  would  not  be  available 
to  determine  the  proper  level  of  air 
service  needed  at  an  essential  point. 

•  Essential  air  service  subsidy 
determinations  would  be  delayed  due  to 
the  lack  of  comparable  carrier  financial 
data  for  analyzing  proposed  subsidy 
rates.  The  lack  of  timely  data  would 
pose  a  hardship  for  the  community 
seeking  air  service  as  well  as  the  carrier 
needing  the  cost  reimbursement.  Lack  of 
data  could  also  cause  the  setting  of 
subsidy  levels  that  may  be  too  high. 

Data  CoUectioa  Altenutives 

As  can  be  seen  from  the  above 
discussion,  the  Department  needs 
certain  air  carrier  data  in  order  to  fulfill 
its  legislated  responsibiUties,  including 
ttiose  origmaiiy  vested  in  DOT  and 
those  inherited  from  the  Civil 


Aeronautics  Board.  The  Department 
needs:  Basic  financial  information  such 
as  the  balance  sheet,  income  statement, 
and  funds  flow  statement;  aircraft 
inventory  data;  revenue  and  expense 
data  by  entity  of  operation:  costing  data 
by  aircraft  type;  fuel  cost  data; 
employment  data;  traffic  and  capacity 
data;  airport  activity  data,  including 
enplanement  and  departure  data  [by 
aircraft  type);  and  nonstop  market  data. 

While  the  Department  is  concerned 
about  the  level  of  carrier  reporting 
burden  and  seeks  to  eliminate  the 
reporting  of  data  that  are  no  longer 
necessary  in  the  current  deregulatory 
environment,  it  also  recognizes  that  the 
need  still  exists  for  data  to  support  the 
maintenance  of  a  safe  and  reliable 
national  air  transportation  system. 
Congress  recognized  the  Department's 
need  for  aviation  data  to  administer 
both  its  own  and  recenUy  assumed  CAB 
programs  by  transferring  the  CAB's  data 
collection  authority  to  the  Department  of 
sunset. 

In  reviewing  the  need  for  air 
transportation  data,  the  Department 
reviewed  each  Form  41  schedule,  data 
element  by  data  element,  and  also 
analyzed  how  often  or  at  what 
frequency  the  required  data  elements 
are  needed.  Data  collection  frequency 
was  reviewed  in  order  to  determine  if  ad 
hoc  reporting  would  enable  the 
Department  to  effectively  perform  its  air 
transportation  responsibilities. 
Interviews  ol  program  data  users  have 
confirmed  the  need  for  retaining  the 
current  data  collection  frequencies.  The 
nature  of  its  data  requirements  generally 
precludes  the  Department  from  using  ad 
hoc  reporting.  For  example,  historical 
cost  trends  by  entity  are  used  in 
analyzing  the  balance  of  benefits  for 
each  bilateral  agreement.  Data  reported 
in  the  domestic  entity  are  used  to  review 
the  allocation  of  costs  between  entities 
and  to  review  the  total  air  carrier 
operation.  U.S.  carrier  data,  including 
domestic  entity  data,  are  also  used  to 
estimate  foreign  carrier  costs  in 
international  route  cases  and  bilateral 
negotiations. 

An  important  advantage  to 
maintaining  a  historical  data  base  is 
that  it  gives  the  Department  greater 
ability  to  use  show  cause  orders  in 
granting  new  or  revised  operating 
authority.  Without  the  availability  of 
historical  industry-wide  carrier  data, 
show  cause  orders  would  not  be  feasible 
in  many  cases  and  the  Department 
would  have  to  hold  formal  hearings  for 
many  grants  of  new  or  revised  authority. 
This  process  would  be  costly  and  time 
consumina  for  both  the  carriers  and  the 
Federal  government.  Moreover,  the  use 
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of  show  cause  orders  provides  for  freer 
market  entry  which  further  promotes 
competition  in  the  air  transportation 
industry. 

The  Department  has  also  attempted  to 
identify  and  review  alternative  sources 
of  air  carrier  data  that  could  be  used  to 
satisfy  the  Department's  data 
requirements.  No  viable  alternative 
source  could  be  found,  including  private 
sector  and  other  Federal  data 
collections. 

In  the  Federal  sector,  several  data 
systems  were  considered,  including  the 
air  carrier  quarterly  lOQ  and  annual  lOK 
filings  with  the  Securities  and  Exchange 
Commission  (SEC).  The  Department  has 
reviewed  the  SEC  reports  and  found  five 
critical  flaws,  which  are  highlighted 
below,  in  using  SEC  data  for 
Departmental  program  decision-making. 

First,  reporting  periods  are  not 
standard  since  the  SEC  reports  are 
based  on  the  carrier  fiscal  accoimting 
year.  Any  comparisons  between  carriers 
or  groups  of  carriers,  and  any  total 
industry  comparisons  are  precluded. 

Second,  filings  are  made  for  the 
holding  company  on  a  consolidated 
basis,  which  may  include  nonaviation 
operations  such  as  hotels,  rental  cars, 
etc.  along  with  the  air  transportation 
operation.  The  purpose  of  the  Form  41 
report  is  to  account  for,  or  measure,  the 
airline  operations.  It  would  be  very 
difficult  to  perform  any  meaningful 
economic  analysis  concerning  air 
transportation  when  the  figures  include 
other  economic  pursuits. 

Third,  SEC  reports  do  not  disclose 
revenue  and  expense  data  by  entity  of 
operation,  which,  as  previously 
discussed,  are  used  in  a  number  of  DOT 
programs. 

Fourth,  revenue  and  expense  data  are 
reported  in  broad  categories.  For 
example,  all  passenger  revenue  may  be 
grouped  as  "passenger"  without 
disclosing  the  source — charter  or 
scheduled  passenger.  These  broad  SEC 
categories  do  not  permit  any  detailed 
economic  analysis.  One  of  the  major 
faults  of  this  broad  approach  is  that 
aircraft  costs,  major  ingredients  in  the 
carrier  selection  process,  are  not 
identifiable. 

Fifth,  only  publicly  held  carriers  are 
required  to  file  with  the  SEC.  In  July 
1984,  an  analysis  of  the  SEC  filings 
disclosed  that  only  40  percent  of  the 
carriers  reporting  Form  41  data  also  file 
with  the  SEC,  leaving  47  carriers  not 
filing  with  the  SEC. 

Moreover,  the  Department  uses 
industry  totals  and  averages,  by  entity, 
extensively  in  cormection  with  its 
international  negotiation  analyses  and 
its  calculations  of  the  Standard  Foreign 


Fare  Level,  the  Standard  Foreign  Rate 
Level  and  international  mail  rates. 

Other  data  collection  alternatives  that 
were  reviewed  included  statistical 
sampling  strategies,  and  voluntary 
reporting  to  private  sector  groups. 

The  staff  considered  statistically 
sampling  the  air  transportation  industry 
for  three  calendar  quarters  by  collecting 
randomly  selected  schedules  from 
randomly  selected  carriers.  In  the  fourth 
quarter,  full  industry  reports  would  be 
collected.  Statistical  sampling  was 
rejected  since  sampling  is  used  to  work 
with  an  entire  population  or  universe, 
and  the  Department's  most  frequent  use 
of  Form  41  data  is  on  an  individual 
carrier  and  not  a  total  industry  basis. 
For  example,  the  Department  uses:  (1) 
Recurrent  individual  carrier  financial 
data  for  continuous  individual  fitness 
monitoring,  including  carrier  safety;  (2)  a 
continuous  total  aircraft  inventory  by 
carrier  for  the  War  Air  Service  Program; 
and  (3)  recurrent  airport  activity  data 
from  each  certificated  carrier.  It  should 
also  be  noted  that  statistical  sampling 
would  be  difficult  to  apply  even  to  the 
large  certificated  industry  population, 
since  the  universe  of  carriers  is 
constantly  changing  with  carriers 
starting,  suspending,  or  changing  their 
operations. 

Voluntary  reporting  through  trade 
associations  or  data  utility  firms  such  as 
the  Air  Transport  Association,  LP. 
Sharp,  or  STSC  has  been  tentatively 
rejected  due  to  the  problems  that  have 
been  experienced  in  the  past  with 
carrier  compliance  under  voluntary 
systems.  The  CAB  previously  attempted 
to  use  a  private  sector  firm  for  collecting 
small  air  carrier  financial  data  for 
fitness  determinations.  The  program  had 
to  be  dropped  due  to  a  very  low 
participation  rate.  As  to  large 
certificated  air  carriers,  the  Passenger 
Origin-Destination  Survey  was  for  years 
a  voluntary  system  between  the 
participating  carriers  and  the  Federal 
government,  until  the  advent  of 
deregulation  and  freer  market  entry. 
New  entrants  balked  or  refused  to 
participate  in  the  survey,  with  the 
participating  carriers  threatening  to  drop 
out  if  the  newly  certificated  carriers  did 
not  join.  Consequently,  the  CAB  made 
the  system  mandatory.  Carriers  have 
also  expressed  a  preference  for 
reporting  directly  to  a  government 
agency  due  to  their  concern  over  the 
confidentiality  of  their  data  in  private 
sector  hands. 

Despite  tentatively  rejecting  these 
alternate  collection  methods  for  meeting 
DOT'S  aviation  data  needs,  the 
Department  remains  concerned  over 
carrier  reporting  burden.  Evidence  of 
this  concern  is  the  Department's  (1) 


Support  of  the  ER-1401  reporting 
reductions,  (2)  zero-based  data  element 
review  of  the  post  ER-1401  reporting 
level  and  (3]  efforts  within  the  iCAO 
organizational  frameworic  to  ensure  that 
carrier  reporting  burden  is  kept  to  the 
minimum  level  needed  to  meet  the 
reporting  objectives.  In  the  future,  the 
Department  plans  to  explore  other 
avenues  of  potential  burden  reduction. 
One  possibility  is  using  carrier  service 
segment /Schedule  T-9  data  to  generate 
the  summary  traffic  data  schedules 
needed  by  the  Department. 

Other  Federal  Users  of  Form  41  Data 

WTiile  this  rulemaking  notice 
identifies  only  DOT's  need  for  air  carrier 
data,  the  Department  recognizes  that 
other  Federal  agencies  have  come  to 
rely  on  former  CAB.  now  DOT,  data 
collections  to  administer  various 
Federal  programs  that  utilize  air 
transportation  data.  A  list  of  those 
agencies  that  have  expressed  a  need  for 
Form  41  data,  along  with  their  affected 
programs,  follows. 

Department  of  the  Air  Force — Military  Airiifl 
Command 

•  Ratemaking  for  Civil  Reserve  Air  Fleet 
Program 

Department  of  Commerce — Bureau  of 
Economic  Analysis 

•  Estimation  of  Gross  National  Product 

•  Analysis  of  International  Transactions 
Accounts 

•  Compilation  of  Input-Output  Tables  of  the 
United  States 

Department  of  Labor 

•  Labor  Statistical  Program 

•  Employee  Protection  Program 

National  Transportation  Safety  Board 

•  Analysis  of  Safety  Levels  in  Commercial 
Aviation 

Department  of  Energy 

•  Monitoring  of  Industry  Fuel  Consumption 
for  Emergency  Preparedness  Planning 

Securities  and  Exchange  Commission 

•  Review  of  Airline  Registration  Statements 

The  Department  invites  all  Federal 
agencies,  especially  those  listed  above, 
to  carefully  review  the  proposed 
changes  to  RSPA  Form  41,  as  shown  in 
Exhibits  A  and  B.  These  changes  are 
based  on  RSPA's  zero-based  data 
element  review  of  DOTs  need  for  large 
certificated  air  carrier  data.  The 
Department  would  appreciate  knowing 
whether  the  proposed  aviation  data 
collection  changes  would  adversely 
affect  their  program  administration. 
Conversely,  we  also  seek  comments 
reaffirming  other  Federal  agency 
requirements  for  those  data  elements 
that  are  also  needed  for  DOT  programs. 
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Editorial  Changes 

While  the  actual  Form  41  reporting 
schedules  (see  Exhibit  A)  have  been 
revised  and  reprinted  as  RSPA  Fonn  41. 
Part  241  still  contains  references  to  the 
"CAB  Form  41  Report."  Some  of  the 
proposed  amendatory  language  in  this 
notice  of  proposed  rulemaking  would 
still  refer  to  RSPA  Form  41  under  its 
former  CAB  designation.  The 
Department  plans  to  issue  in  the  future  a 
single  comprehensive  rulemaking  notice 
that  would  update  at  one  time  all  of  the 
Part  241  references  to  the  Civil 
Aeronautics  Board  and  its  components. 

This  rulemaking  notice  does  propose 
an  editorial  change  to  the  reporting 
instructions  for  Form  41  Schedule  P-5.1 
"Aircraft  Operating  Expenses"  to  reflect 
the  fact  Group  I  air  carriers  with  annual 
operating  revenues  of  over  $10  million 
do  not  have  to  report  the  indirect 
expense  data  on  Schedule  P-^.2.  since 
these  carriers  already  report  such  data 
on  Schedule  P-6  "Maintenance. 
Passenger  Service,  and  General  Services 
and  Administration  Expense  Functions." 

OMB  Comments 

The  Office  of  Management  and  Budget 
believes  that  a  need  for  the  aviation 
data  on  the  domestic  operations  of  large 
certificated  air  carriers  that  are 
currently  reported  on  RSPA  Form  41  no 
longer  exists  in  a  deregulated 
environment  The  Department  solicits 
pubhc  comments  on  the  need  for  Form 
41  daU. 

list  of  Subjects  in  14  CFR  Part  241 

Air  carriers.  Uniform  system  of 
accounts  and  reports. 


SdwdulaNa 


A 

B-1 

B-11 

B-7 

B-« 

a-12 

B-43 

P-11 

P-li 

P-1(«) 

P-2 

P-5.1 

P-52 

P-6 

P-7 

P-10 

P-12(a) 

T-i(a» 

T-1(l)) 

T-1(C) 

T-2 

T-3(«) 

T-3<b) 

T-3<c) 

T-«  , 

T-» 


Proposed  Rule 

PART  241— [AMENDED] 

Accordingly,  the  Department  of 
Transportation  proposes  to  amend  14 
CFR  Part  241.  Uniform  System  of 
Accounts  and  Reports  for  Large 
Certificated  Air  Carriers  as  follows: 

1.  The  authority  citation  for  Part  241 
continues  to  read  as  follows: 

Authority:  Sections  204,  401,  407.  416,  417, 
901.  902. 1002  of  the  Federal  Aviation  Act  of 
1958,  as  amended:  49  U.S.C  106, 1324. 1371, 
1377. 1386, 1387, 1471, 1472  and  1482. 

2.  The  Table  of  Contents  of  the 
Uniformed  System  of  Accounts  and 
Reports  for  Large  Certificated  Air 
Carriers  would  be  amended  by: 

A.  Revising  the  center  heading,  Traffic 
and  Corporate  Reporting  Requirements, 
to  read  as  follows: 

Traffic  Reporting  Raquirementa 

B.  Removing  Section  26,  General 

Corporate  Elements. 

3.  Section  21  would  be  amended  by 
revising  paragraphs  (b).  (d)  and  (1)  to 
read  as  follows: 

Section  21  Introduction  to  Systems  of 
Reports 


(b)  The  system  prescribed  provides 
for  the  submission  by  each  air  carriM*  of 
Hve  classes  of  financial  and  operating 
statistics,  on  individual  schedules  of  the 
CAB  Form  41  Report,  grouped  as 
follows: 

A.  Certification. 

B.  Balance  Sheet  Elements. 
P.  Profit  and  Loss  Elements. 

List  of  Schedules  in  CAB  Form  41  Report 


T.  Traffic  and  Capacity  Elements. 


(d)  Each  schedule  of  the  prescribed 
CAB  Form  41  Report  has  been  assigned 
a  specific  code.  The  prefix  alphabetical 
codes  A,  B,  P  and  T,  respectively,  have 
been  employed  to  denote  certification, 
balance  sheet,  profit  and  loss,  and 
traffic  and  capacity.  The  digits 
immediately  following  the  alphabetical 
prefix  designate  the  particular  schedule. 
•        •        •        •        • 

(1)  When  and  as  required  in  the 
national  interest,  any  air  carrier  which 
performs  nonscheduled  transport 
services  for  the  Department  of  Defense 
shall,  when  directed  by  the  Department, 
make  separate  reports  for  such  services 
as  if  they  were  conducted  by  a 
physically  separate  transport  entity, 
such  reports  shall  consist  of  Schedules 
P-1  through  P-7.  T-1.  and  T-2.  The  letter 
"D"  shall  be  inserted  on  such  reports, 
following  the  schedule  number  of  each  P 
and  T  schedule.  When  a  carrier  has 
more  than  one  refwrting  entity, 
nonscheduled  transport  and 
nonscheduled  Defense  services  shall  be 
assigned  to  the  reporting  entity  to  which 
more  closely  related. 

4.  Section  22  would  be  amended  by 
revising  the  List  of  Schedules  in  CAB 
Form  41  Report  and  the  Doe  Dates  of 
Schedules  in  CAB  Form  41  Report  in 
paragraph  (a),  by  revising  subparagraph 
(1)  of  paragraph  (b)  to  read  as  follows: 

Section  22  General  Reporting 
Instructlone 

(a)  *  *  * 


r«* 


CartificaUMi 


Bttancm  Shaat ~_ 

Air*»raai  a«l  Aircraft  Er^nM  Acquirad 

FigM  Equmwm  (Mind 

SlMamant  of  Oiangm  in  Rnaraal  Position.. 
mMMory  at  Avlnmas  m)  AicnA  Engraa.. 

Statement  of  Operationa 

StatenMnt  of  Oparaiuna Z 

Werirn  Operations  Report 

Note*  to  CAB  Form  41  Report 

AitCfaW  Operaang  Enpanaaa 
Airenft  Qparaaing  Ejipenee* 


CXMnlng  Expenses  by  0t)|e^i»a  Groupinga _ 

Operating  Expenses  by  Functional  Gfocpnga— Group  HI  Mr  Cvriara. 

Employment  StatislKS  by  Labor  Category 

Fuel  Consumption  by  Type  of  Senics  and  Entrty 

TnAc  and  Capacity  Slaliattoa  by  Ctaa  o<  Service. 


Tdllc  and  Capacity  Stalisfeca  by  Oaaa  at  Semca-SchadUad  Sanricaa 

Trrtic  and  Capacity  Statisica  by  Oaaa  ot  Servica-Nonsctiedutod  Sanhcaa... 
TtaMc.  Capacity.  Aircratt  C^Mrttiona  and  Misceilanaoua  Stattttct  tv  Typa  of 

Airport  ActNity  SlalistKS— ScDeduted  Revenue  Sennce 

A»port  Activity  Statislica— ScJiedulect  Revenue  Service I 

A»port  Actvily  StaOaacs—Nonactiadulad  Revenue  Servica 

Rapon  al  AlK^go  Operations 

^4onstop  Mart>dt  Report 


ftat|uancy 


O 

O 

S-A 

0 

0 

O 

A 

S-A 

Q 

M 

0 

Q(1)/S-A(2) 

0 

0 

Q 

A 

M 

M 

M 

M 

Q 

Q 

Q 

O 

A 

M 


ApptcatiiWy  by  canter  group 


I 


(') 
...... 

(') 
X 


t  iSElSHf  5  ?"*  I  *  <="*™  "••  "w*  oPiraling  iwianues  o«  $10  nillon  or 

AppacaWe  10  Group  I  av  canars  wtfi  annual  operating  lavenuea  below  $10  rnHoa 
■  Appicable  to  cairiera  conducting  section  418  a«-cargo  operations. 
Hon:  W.Monthly-.  O^Quartarly;  S-A-Semiannutfy:  A-Annually;  and  X==AII  CMiters. 
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X 

X 
X 

P) 

X 


X 

X 
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X 
X 
X 

X 
X 
X 

X 
X 

iit 

X 
X 
X 
X 
X 
X 
X 
X 

(») 
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X 
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f) 
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Due  Dates  of  Schedules  in  CAB  Form  41 
Report 


Due  dates' 


Jan.  20 

Jw.  30 

Fab.  10«.. 


Feb.  20 . 
Mar.  1.... 
Mw.  20.. 
Mar.  30.. 
A()r.  20.. 
Apr.  30.. 
May  10.. 


May  20... 
May  30... 
June  20  . 
June  30.. 

July  20 

July  30... 
Aug.  10... 

Aug.  20... 
Aug.  30... 
Sept  20. 
Sept  30. 
Oct.  20... 
Oct  30... 
Nov.  10.. 

Nov.  20 .. 
Nov.  30.. 
Dec.  20... 
Dec.  30... 


Schedule  No. 


P- 12(a). 

P-1(a),  T-1.  T-2.  T-3.  T-9. 
A.  B-1.  B-1.1,  B-7.  8-e.  B-1i  P-1.1.  P- 
1.2.  P-2.  P-S.1.  P-5.2.  P-e.  P-7.  P-10. 
P-12(a) 

P-1(a),  T-1,T-9. 
P-12(a). 

B-43.  P-1{a),  T-1.T-8.  T-9 
P-12(a). 

P-1(a).  T-1.  T-2,  T-3.  T-9. 
A.  B-1,  B-7,  B-8.  B-12.  P-li.  P-2.  P- 

5.1.  P-5.2.  P-6,  P-7. 
P- 12(a) 

P-1(a),  T-1,  T-9. 

P-12(a). 

P-1(a).  T-1.  T-9. 

P-12(a). 

P-1(a).  T-1,  T-2,  T-3,  T-9. 

A.  B-1.  B-1.1.  &-7,  B-«,  B-12.  P-1  1.  P- 

1.2.  P-2,  P-5.1.  P-5.2.  P-4,  P-7 
P-12(a). 

P-1  (a),  T-1,  T-8. 

P-1 2(a). 

P-1(a),  T-1,T-9. 

P-I2(a). 

P-1(a).  T-1.  T-2.  T-3.  T-9. 

A,  B-1.  B-7,  B-e.  B-12,  P-li,  P-2.  P- 

5.1.  P-5.2.  P-6,  P-7 
P-1 2(a). 

P-1  (a),  T-1.  T-9. 
P-I2(a). 
P-1(a),  T-1,T-9. 


'  Due  dates  tailing  on  a  Saturday.  Sunday  Of  national 
holiday  will  become  elective  the  first  lollowing  wofV  day 

'  B  and  P  reporting  due  dates  are  extended  to  March  30  if 
preliminary  schedules  are  filed  at  DOT  by  February   10. 

5.  Section  23.  Certification  and 
Balance  Sheet  Elements,  would  be 
amended  by  removing  and  reservkig 
paragraph  (e)  from  the  reporting 
instructions  for  Schedule  B-7,  Airframes 
and  Aircraft  Engines  Acquired. 

6.  Section  24,  Profit  and  Loss 
Elements,  would  be  amended  by: 

A.  Revising  paragraphs  (a}  of  the 
reporting  instructions  for  Schedule  P-5.1 
to  read  as  follows: 


Schedule  P-5.1— Aircraft  Operating 
Expenses 

(a)  This  schedule  shall  be  filed  by  all 
Group  I  air  carriers.  Group  I  air  carriers 
that  have  annual  operating  revenues  of 
$10  million  or  more  shall  file  this 
schedule  quarterly  and  only  report 
direct  operating  expense  data  (lines  1 
thru  9).  Group  I  air  carriers  that  have 
annual  operating  revenues  below  $10 
million  shall  file  this  schedule 
semiannually  and  report  both  direct  and 
indirect  operating  expense  data  (lines  1 
thru  16). 
***** 

B.  Removing  and  reserving  paragraph 
(f)  and  revising  paragraph  (h)  of  the 
reporting  instructions  for  Schedule  P-5.2 
to  read  as  follows: 

Schedule  P-5.2 — Aircraft  Operating 
Expenses 

•  *        *        •        • 

(f)  (Reserved). 

•  *        •       •        • 

(h)  The  total  of  function  5100  "Flying 
Operations"  reported  on  this  schedule 
shall  agree  with  corresponding  amounts 
reported  on  Schedule  P-1.2. 

C.  Revising  the  title  and  reporting 
instructions  for  S(;hedule  P-6. 
Maintenance,  Passenger  Service  and 
General  Services  and  Administration 
Expense  Functions,  to  read  as  follows: 

Schedule  P-6 — Operating  Expenses  by 
Objective  Groupings 

(a)  This  schedule  shall  be  filed  by  all 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  have  annual 
operating  revenues  of  $10  miUion  or 
more. 


(b)  Route  and  charter  air  carriers  shall 
file  this  schedule  for  each  separate 
operating  entity. 

(c)  Line  36  'Total  Operating 
Expenses"  shall  agree  with  the 
corresponding  amount  reported  on 
Schedule  P-1. 

D.  Revising  the  title  and  reporting 
instructions  for  Schedule  P-7.  Aircraft 
end  Traffic  Servicing,  Promotion  and 
Sales,  and  General  and  Administrative 
Expense  Functions,  to  read  as  follows: 

Schedule  P-7 — Operating  Expenses  by 
Functional  Groupings — Group  in  Air 
Cairiers 

(a)  This  schedule  shall  be  filed  by  all 
Group  III  air  carriers. 

(b)  Route  and  charter  air  carriers  shall 
file  this  schedule  for  each  operating 
entity  of  the  air  carrier. 

(c)  Line  38  "Total  Operating 
Expenses"  shall  agree  with  the 
corresponding  amount  reported  on 
Schedule  P-1.2. 

E.  Removing  the  title  and  reporting 
instructions  of  Schedule  P-8.  Aircraft 
and  Traffic  Servicing,  and  Promotion 
and  Sales  Expense  Subfunctions. 

7.  The  title  and  contents  of  Section  26, 
General  Corporate  Elements,  would  be 
removed. 

8.  RSPA  Form  41  Report  would  be 
revised  as  shown  in  Exhibits  A  and  B 
attached.  (Form  41  Report  will  not 
appear  in  the  Code  of  Federal 
Regulations.) 

Issued  in  Washington,  DC,  on  August  IS, 
1985. 

M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration,  DOT. 
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AMfO«M   •«    OMa 

okia  No.  21IS4011 

bplrwi      (-JO-M 


o 


us  OBCXFtment  o'  tonsponcion 


REPORT  OF  FINANCIAL 

AND  0PERATIN6  STATISTICS 

FOR  LARGE  CERTIFICATED 

AIR  CARRIERS 


Partod 


~.  W- 


ipar, 


CKBTinCATIOM* 


(Til*  of  cOlMr  ID  dutft  or  MeoaM) 


af  Ifca. 


(Foil  a*ii»  of  Mimiaf  gog^imy) 


da  ceitUy  Ikat  ikU  lapan  «ad  aU  aekadalaa  aad  auppoftlac  4oe»aaaU  wkiek  ara  aakarinad  kaia- 
wlU  af  kava  ba«a  aakaUtlad  hafatafaia  aa  paita  of  tUs  rapott  aiaH  fat  Ua  »bo*a  iadlcatod  patlod 
kav«  kaea  ffepatad  aMar  ay  ttacUaa;  tkat  I  hava  cafafaUy  «Tiwlaa<  Uaa  aa4  tecUta  Uat  tkay 
caftaeUy  laOaet  Ito  irtaaafa  tad  raeotia  at  tka  coaipaay,  tad  to  the  baat  af  av  kaowladce  tad 
kallaf  af«  a  m—>liti  Md  aceafaU  italaweat.  anat  HiJaataMata  i«  raOact  Ml  sccfaala.  of  tba 
aparaliai  iwimh  Mi  oyanaa,  laeewa  llawi,  aaacta,  UakiUtiaa,  capital,  aarplas,  aad  operat- 
lB(  atattflUca  to  Mw  partadi  nvartad  la  tha  aewal  acfcadalaa;  Ikat  the  varioaa  Items  herela  re- 
ported mtn  dilMwiMd  !■  trtim4»mn»  witk  Ike  Ualfafu  Syateai  of  Accoaats  and  Reports  for 
Large  Certificated  Air  Carriers  prescrltcd  by  the  Ikpartmnt  of  Transportation;  *k1  that  the 
(fata  contained  herein  an  reported  on  a  tosis  consistent  idth  that  of  the  preceding  r^xxt 
except  as  specifically  noted  In  eq>1ar«t1ans  acconpanylng  the  findnclal  and  statistical 
statenents. 


NO 

NEED      DOT 
DOT  ICAO  HV*  NEED 


(A<r 


^mST^maKtoHSSmr 


_.  »»- 


•Title  18  U.S.C.  Sec.  1001,  Ctlaea  aad  Crimiaal  Procedaie.  Mkaa  11  a  etladaal  affaMa  aab- 
la  a  ■axiaaa  Hae  of  S10,000  oi  laprlaoaaraat  lor  ao(  sure  tkaa  t  yaafa,  ar  kotk.  la  kMwtacljr 
aad  wilUally  aake  or  caaae  to  be  aade  aay  false  oi  fnodoleat  stataaaata  at  rapfeaaatalloaa  la 
aay  ■attar  wltUa  JaitadlcUoa  of  lay  afcacy  of  the  United  Staiaa. 


JMI 


BALANCE  SHEET 


AS  AT: 

ASSETS 

CURRENT  ASSETS; 

Cash 

Short-term  investments 

Notes  receivable  

Accounts  receivable 

Less:  Allowance  for  uncollectible  accounts  

Notes  and  accounts  receivable— net 

Spare  parts  and  supplies— net 

Prepaid  items 

Other  current  assets 

Total  current  assets 

INVESTMENTS  AND  SPECIAL  FUNDS: 

Investments  in  associated  companies 

Other  investments  and  receivables 

Special  funds 

Total  investments  and  special  funds 

OPERATING  PROPERTY  AND  EQUIPMENT: 

Right  equipment 

Ground-property  and  equipment 

Less:  Allowances  for  depreciation 

Property  and  equipment— net 

Land 

Equipment  purchase  deposits  and  advance  payments 

Construction  work  in  progress 

Leased  property  under  capital  leases 

Lcatcd  propel  iy  uudcf  c^iiii!  lc«M» — accumuiaicd 

amortization 

Total  operating  property  and  equipment 

NON-OPERATING  PROPERTY  AND  EQUIPMENT: 
Less:  Allowance  for  depreciation/accumulated  amortization  . 
Nonoperating  property  and  equipment 

OTHER  ASSETS: 

Long-term  prepayments  

Unamortized  development  and  preoperating  costs 

Other  assets  and  deferred  charges 

Total  other  assets 

TOTAL  ASSETS 


Account 


NO 
NEED  DOT. 

DOT  ICAO  MV**NEED 
1010     ^ 


Air  Carrier: 


LIABILITIES  AND  STOCKHOLDERS'  EQUITY 


Account  No.      NEED 


HOC 


1200 


1270 


1290 


1299 


1399 


1410 


1420 


1499 


1310 


1530 


1550 


1599 


1609 


1649 


1668 


1675 


1679 


1685 


1689 


1695 


1696 


1699 


1791 


1792 


1799 


1820 


1830 


1890 


1895 


1899 


"7 — T 


X        X 


'Denotes  inverse  amount 
M>*  r«K  41  in  Hill  a-i 

Fiwiill  ua  Htm  41 1 


**MV  -  Data  element  used  for  mathematical  verification 


CURRENT  LIABILTTIES: 

Current  maturities  of  long-term  debt 2000 

Notes  Payable— Banks 2005 


Notes  Payable— Others 2015 

Trade  accounts  payable 2021 


Accounts  payable— Others  2025 

Current  obligations  under  capital  leases 2080 

Accrued  salaries,  wages 2110 


Accrued  vacation  liability 2120 


Accrued  interest 2125 


Accrued  taxes  2130 


Dividends  declared  2140 


Air  traffic  liability 2160 


Other  current  liabilities 2 190 


Total  current  liabilities 2199 


NONCURRENT  UABIUTIES: 
Long-term  debt 22 10 


Advances  from  associated  companies 2240 


Pension  liability 2250 


Noncurrent  obligations  under  capital  leases 2280 


Other  noncurrent  liabilities 2290 


Total  noncurrent  liabilities 2299 


DEFERRED  CREDITS: 

Deferred  income  taxes 

Deferred  investment  tax  credits 2345 


2340 


Other  deferred  credits 2390 


Total  deferred  credits 2399 


STOCKHOLDERS"  EQUFTY: 
Capital  stock: 
Preferred  shares  issued 
ComnHMi  shares  issued 


2820 


2840 


Subscribed  and  unissued 2860 


Total  capital  stock 2869 


Additional  capital  invested 2890 


Total  paid-in  capital  2899 


Retained  earnings  2900 


Total  stockholders'  equity 2959 

Less:  Treasury  stock  shares ,     2990 

Net  stockholders'  equity 2995 


TOTAL  UABILITIES  AND  STOCKHOLDERS'  EQUITY 


2999 


NO 

DOT 

DOT  ICAO  MV**NEED 
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AparovM  by  OMB 
OMB   No.   2131-0013 
ExskM:     (-304S 

^H 

uso«i»"-er»o'-CTToa'Tron                                    BALANCE  SHEET 

1 

Air  Carfier  (Conwrate  Name) 

(tarrier  code) 
As  at 

NO 
ASSETS                                   NFFP               DOT 

.       .      ^                                                                                                      DOT  ICAO  MV**NEED 
Cuitenf  assets: 

Cash  and  equivalents                                                                             1  ^ 

Notes  and  accounts  receivable-net                                                                2  X 

■ 
• 

i^^H 

n^^^^l 

^^^^1 

I  otal  current  assets                                                                           4^        X      JT 

^1 

Property  and  equipment: 
Owned  property  and  equipment                                                                      5  X        X 

^^^H 

Less  accumulated  depreciation                      *                                          g  X        ^ 

^H 

Property  and  equipment  obtained  under  capital 
leases                                                                                            7  X        X 

I^H 

Less  accumulated  amortization                                                               8  X        ^t 
Total  property  and  equipment                                                                       9             X       x 

^^1 

Other  assets                                                                                              10  X        X 

j 

^H 

Total  assets                                                                                          U            X      » 

sH 

LIABILITIES  AND  STOCKHOLDERS'  EQUITY 

^^^^^^H 

Current  liabilities: 
Notes  and  accounts  payable                                                                       12  » 

1 

Accrued  taxes                                                                                     13  % 

1 

OUiei  current  liabilities                                                                                14  X"       """ 

( 

1  otal  current  liabilities                                                                         15            X    "x 

1 

Long-tenn  debt                                                                                           16  X        x 

j 

Other  liabilities                                                                                 .             17  ^        3? 

\ 

Deterred  credits                                                                                          18  X        i 

i. 
1 

btockhotdefs' equity:                                                                                     "    " 
Capital  stock 

Prefened                                      shares  outstandinp                                 19  X         X 

1 

Common                     _,    _ sham  niKtanrtin^                                       20  <          X 

j 

Othef  paid-in  capital                                                                             21  /        X 
Retained  earnings                                                                                    22  X        x 
Total  stockhotdefs  equity                                                                   23                  x" 

' 

^^^^H 

Less:    Treasury  stock                                                                      24  X"       x           ~ 

^^^^^B 

Net stockholdefs' equity                                                                        25               '  X"  '■"    "■■  '  " 

■ 

Total  liabilities  and  stockholders'  equity                                                       26          X      ]( 

f 

^^^^^^^1 

1 

^^^^1 

1,  the  undersigned.  (Title)                                                                                   ot  the  above-named 

i 

H 

air  carrier  certify  that  the  ab  ow  report  and  the  attached  Financial  Schedules  and  Statements  of  Operations  and 
Traffic  and  Capacity  Statistics  have  been  examined  by  me  and  to  the  best  of  my  knowledge  and  belief  are  true, 
correct  and  comfi\ete  reports  for  the  period  stated. 

Date:                                                                    Sisnature: 

1 

Name  (Please  Type  or  Print): 

! 

*  OanotOT  hwan*  wnowit. 
Mrar<n«1tcMMtot-1.«       tt4^ 

**MV  -  Data  element  used  for  mathematical  verification 
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**HV  -  Data  element  used  for  mathematical  verification 
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34381 


O 


>■  noii.li  ui«l  lp«cial  »o9ro»» 
fttfciwiiiuiiaii 

Sources  of  working  capital 
Opcration\ 
Ne»  income 


STATEMENT  OF  CHANGES  IN  FINANCIAL  POSITION 


Add  expenses  no«  requiring  working  capital  in  the  current  period: 

Depreciation  . 

Amortization    . 

Deterred  Federal  income  taxes 

IX-terred  investment  tax  credits    ...... 

Other  


Total  from  operations 


Retirement  of  propenv  and  equipment 
Inve.simeni.s  and  special  funds 
U)ng-term  deht  incurred 

Capital  stock  issued 

Other  M)urces       


Total  sources  of  working  capital 


Applications  of  working  capital: 
Acquisition  of  property  and  equipment 

Investment  and  special  funds 

Repayment  or  reacquisition  of  long-term  debt 
Dividends  declared  (other  than  .stock  dividends) 
Other  applications 


Total  application  of  working  capital 

Increase  (decrease)  in  working  capital 

Summary  of  changes  in  working  capital: 
Increases  (decreases)  in  current  assets 
Cash 

Short-term  investments 

Notes  and  accounts  receivable  (net) 

Inventories 

Prepaid  I'tems 

Other 


Net  increase  (decrease)  , 


Increases  (decreases)  in  current  liabilities: 
Current  maturities  of  long-term  debt 

Notes  and  accounts  payable 

Accrued  expenses 

Accrued  taxes 

Dividends  declared 

Air  traffic  liability   

Other  


Net  increase  (decrease) 

Increase  (decrease)  in  working  capital 


W»*  Fenii  «l  SrtHdiiH  •-12        (i.M) 
FtmMrtj  CM  Fen*  41  SdMdiil*  (.ii 


*f1V  -  Data  element  used  for  mathematical  verification 
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DOT  JCAO  MV* 
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NEED 
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us  Deponment 

a«*ansoonaiioo     Air  Carrier  (Corporate  Name)_ 


INVENTORY  OF  AIRFRAMES  AND  AIRCRAR  ENGINES 


Year  Ended  December  31,  19 


(OAG  Code) 


(Carrier  Code) 


UNE 
NO 


DOT  NEED 
ICAO  NEED 
MV*» 
NO  DOT  NEED 


Airfrwic 
Ljccak 
Namber* 


(I) 


20 


Owe  PlKOl 

in  Service 
Mondi/Dey/Ycar 


C) 


Usui  Sen 
CofirifurMion 


(3) 


of 
AiicraA 
Engines 

(By  T>pel 


(4) 


(S» 


Ty^.  Model 

Md  Cnbin 

Design 


(6) 


AviilaMc 
CapKKy 
OVciglw) 


(7) 


Acquirad 

CclM  Of 

C4iilalued 

Value 


(«) 


Allowance  for 

DcprcciUion  or 

AiTMniution 


Depreciated 

Cosi  or 

Amoftizcd  Value 


<<»l 


1 10) 


tMimaicd 

ResKliul 

Value 


•Denotes  airframe  currently  ettuipped  under  FAA  Rc^ulaium  Pan  121  lor  operaiHin  iwer  water. 

RV«  Fon*  41  granati  14*       (1M| 
riiwim  CA»  Fawa  41  trtiiteta  m 

**MV  -  Data  element  used  for  mathematical  verification 
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Air  Carrier 


I  I  I  I   I 

T      y      H       M 


Month  Ended 


Cviier  Oode 


INTERIM  OPERATIONS  REPORT 


Financial 

(1)  Total  Operating  Revenues 

(2)  Total  Op«ating  Expesses 

(3)  Operatinc  Profit  w  Loss 

(4)  Net  Income 

(5)  Passenger  Revenues  -  Scheduled  Servics 

(6)  Public  Service  Revenues  (Subsidy) 

Other, 

(7)  Number  of  Full-Time  EknployeeS 

(8)  Number  ot  Part-Time  E^loyees 


NO 

NEED       DOT 

DOT  ICAO  MV*  NEED 


4999  _ 

X 

7199  _ 

X 

7999  _ 

X 

9899 

X 

3901 

X 

4808  _ 

X 

RSFA  Fanii  41  SdMduto  P-1(*l       O-M) 
Fonnwly  CAt  fatm  41  telMduta  PMtt 


*MV  -  Data  element  used  for  mathematical  verification 
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Air  Carrier  (Corporate  Name). 


Six  Months  Ended 


STATEMENT  OF  OPERATIONS 


Operating  Revenue 
Transport  Revenue 

Scheduled  Service 
Passenger 
Other 

Nonscheduled  Service 

Transport  Related  Revenue 
Pul)lic  Service  Revenue 
Other 
Total  Operating  Revenue 


Operating  Expense 

Flying  Operations 

Maintenance 

General  and  Administrative 

Depreciation  and  Amortization 
Owned  Property  and  Equipment 
Leased  Property  and  Equipment 

Transport  Related  Expense 
Total  Operating  Expense 


Operating  Profit 

Non-operating  income  and  Expense: 
Interest  Expense 
Other  Nonoperating  (Net) 


Income  Tax 


Discontinued  operations,  extraordinary  items 
or  Accounting  changes 


Net  Income 


Owiotw  ImmrM  •mount) 


MPA  fwa  41  t^inii  ^1.1       ti-«l 


l( 


and  It  (MnotM  •  dwit  tmount. 
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OAG  Code 


(Carrier  code) 


NO 

-„NEED  ^  DOT 

DOT  ICAO  MV*^EED 


1 

X 

X 

2 

X 

X 

3 

X 

X 

4. 

X 

X 

5. 

X 

X 

6. 

X 

X 

7. 

X 
X 

X 

8. 

X 

9. 

X 

X 

10. 

X 

X 

11. 

X 

X 

12  _ 

X 

X 

13_ 

X 

X 

14 

X 

X 

15  _ 

X 

X 

16  _ 

X 

X 

17_ 

X 

X 

18_ 

X 

X 

19 

X 

[ 

**MV  -  Data  element  used  for  mathematical  verification 
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^^     xjiOtocf^^rxail'crvofVhan 

Air  Canimr 

OpmnHDn 

STATEMENT  OF  OPERATIONS 

No. 

NU 

NEED                 DOT 

DOT  ICAO  MV«*NFFO 

12  Months  Ended     NO 
NEED                 DOT  . 

OPERATING  REVENUES 

Paswngor-Firsl  Ctsss 

3901.1 

X          X 

DOT   ICAO  MV**NEED 
X 

Passenger-Coach 

Mail  

Property-Freight 

3901.2 

X          X 

X 

3905 

X         X 

X 

3906.1 

X         X 

X 

Property-Excess  Passenger  Baggage  . . . 
Charter-Passenger  

3906.2 

X         X 

X 

3907.1 

X         X 

X 

Charter-Property 

3907.2 

X         X 

X 

Reservation  Cancellation  Fees 

3919.1 

X        X 

X 

Miscellaneous  Operating  Revenues 

Public  service  revenues  (Subsidy) 

Transport  related  revenues  

Total  Operating  Revenues 

3919.2 

X        X 

X 

4806 

X        X 

X 

4898 

X        X 

X 

4999 

X       X 

X 

OPERATING  EXPENSES 

Flying  operations 

5100 

X       .X 

X    . 

Maintenance 

5400 

X        X 

X 

Passenger  service • 

Aircraft  and  traffic  servicing • 

Promotion  and  sales • 

5500 

X        X 

X 

6400 

X        X 

X 

6700 

X        X 

X 

General  and  administrative  • 

6800 

X     X 

X 

General  and  administrative  4. 

Depreciation  and  amortization 

6900 

X        X 

X 

7000 

X        X 

X 

Transport  related  expenses 

Total  Operating  Expenses   

7100 

X        X 

X 

7199 

X       X 

X 

Operating  profit  or  loss 

7999 

X      X 

X 

NONOPERATING  INCOME  AND  EXPENSE 

lr«erest  on  Long-Term  Debl  and 
Capital  Leases 

8181 

X        X 

X 

Other  Interest  Expense 

Foreign  Exchange  Gains  and  Losses  . . . 
Capital  Gains  and  Losses  

6182 

X        X 

X 

8185 

X         X 

X 

8188.5 
8188.6 

X         X 

X 

Other  Income  and  Expenses-Net 

Nonoperating  Income  and  Expense  . . . 
Income  before  Income  Taxes 

INCOME  TAXES  FOR  CURRENT  PERIOD 

Income  before  discontinued  operations, 
extraordinary  items  and  accounting 
changes  

DISCONTINUED  OPERATIONS 

EXTRAORDINARY  ITEMS 

Income  taxes  applicable  to  extraordinary 
items 

ACCOUNTING  CHANGES 

Net  income 

8189 

X         X 

X 

8199 

X        X 

X 

8999 

X      X 

X 

9100 

X        X 

X 

9199 

X      X 

X 

9600 

X        X 

X 

9796 

X        X 

X 

9797 

X        X 

X 

9800 

X        X 

X 

9899 

X      X 

X 

Denotes  inverse  amount:  in  accounts 
8100,  9600,  9700,  and  9800  denotes 
debit  anraunt. 


-t-   Group  I  Air  Carriers  Only  •    Group  II  and  Group  III  Air  Carriers  Only 

**MV  -  Data  element  used  for  mathematical  verification 


«S>«  f  own  41  SclwdXt  PU        mtt 
Fonnoty  c*a  Fann  41  trtiXuH  PU 
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O 


USOeportment 
oiTronoonanon 


Air  Carrier, 
Operation     _ 


MonwiaffQiiQn 


Period  Ended 


NOTES  TO  RSPA  FORM  41   REPORT 


NO 

NEED  DOT 

DOT  ICAO  MV*  NEED 


Fiiwiili  CAB  Fann  41  le>n«»li  P-a 


*MV  -  Data  element  used  for  mathematical  verification 


JMI 


o 


usb«Qam>er.        AIRCRAFT  OPERATING  EXPENSES-GROUP  I  AIR  CARRIERS 

cy  Vjrwooflolion         ( 


Air  Carrier  (Corporate  name  including  OBAI 


Quarter      G  Six  Months 


Ended  . 


Line 
No. 


13 
14 

15 

16 


NO 

NEED  DOT 

DOT  ICAO  MV*  NEED 


AIRCRAFT  TYPE 


CODE 


Direct  Expense: 

Flying  Operations  (Less  Rentals): 
Pilot  and  Copilot'. 


_x 


Aircraft  Fuel  and  OH. 
Other 


Total  Flying  Operations  (Less  RentalsU. 

Mainterunce-Flight  Equipment 

Depreciation  b  Rental- Flight 
Equipment 


Total  Direct  Expenae.. 


Indirect  Expanse: 
Flight  Attendant  Expanse'. 
Traffic  Related  Expense... 


Departure  Retated  Expense  (Stationl. 
Capacity  Related  Expense 


Total  Indirect  Expense 

Total  Operatir>g  Expensed . 


X 


)L-5L--. 

L )L-'L.-. 


AIRCRAFT  TYPE 


CODE 


AIRCRAFT  TYPE 


CODE 


AIRCRAFT  TYPE 


CODE 


3? 

a.- 

s 


MnOudM  S«l«l(M  and  frmge  Benefits 
'ExcJudu  Jiantxtrt  Rel«red  Expemes. 

Mf  A  Form  41  SclwduH  P-a.l        (1  *St 
FenMrty  CAB  Fenn  41  SctMdut*  P-S.1 


*MV  -  Data  element  used  for  mathematical  verification 
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MfCRAFT  OPERATING  EXPENSES 

Group  1  and  Group  M  Air  CvTim 

ikCimH 

01 
T« 

i^mtn. 

tM-UHaenH  Jum 

AkcfiATwn 

Alfcfafl 
Afeuafl 

Typ* 

Akcratl 
AkcnR 

TrP* 

(faMr  FiiM                                 M           iinnat  Rnk 

end. 

Cndi 

aVMG  OPERATIONS 
Plae«rioo«lo«  

5100 
23 
2« 
21.1 
36 
41 
42.7 
43.7 
45.1 
45.2 
47 
53 
55.1 

57 
SI 

61 
69 

71 

5/99 
5200 
23.1 
23J 
42.1 
42.2 
42.7 
43.1 
43.2 
43.7 
46.1 
46.2 
72.1 
72.3 
72.6 
72.1 

71 
79.6 

5299 
7073 

»7?.9 
7000 
75.1 

75.2 
75.3 
73.4 
75.5 
756 
761 

sa.i 

9r2 
7099.9 

S10B 
23 

24 

21.1 

36 

41 

427 

437 

45.1 

452 

47 

S3 

53.1 

37 
31 

61 
69 

71 

5/99 
5200 
23.1 
23.2 

42  1 
42.2 
42.7 

43  1 
432 
43.7 
46.1 
46.2 
72.1 
72.3 
72^ 
72.1 

71 
79.6 

5299 
7073 

W7J.9 
7000 
73  1 
732 
733 
75.4 
755 
75.6 
76  1 

911 
912 

7g9».9 

51« 
23 
24 
21. 1 
36 
41 
42.7 
43.7 
45.1 
45.2 
47 
S3 
55.1 

57 
31 
61 

W 

71 

5/99 
5200 

23.1 
23.2 
42.1 
42.2 
42.7 
43.1 
43.2 
437 
46.1 
46.2 
72  1 
72.3 
72.6 
72.1 

71 
79.6 

5299 
7073 

7073.9 
70UO 
751 
752 
75.3 
754 
73.3 
75.6 
76.1 

98.1 
91.2 

5100 
23 

M 

S.I 

36 

41 

48.7 

48.7 

40.1 

40.2 

47 

SB 

S5.1 

57 

a 
« 
«» 

71 

5/99 
5100 

23.1 
23.2 
42.1 
42.2 
42.7 
43.1 
43.2 
43.7 
46.1 
46.2 
72.1 
71.3 
72.6 
72.1 

71 
79.6 

5299 
7073 

7073.9 
/OUU 

75  1 
752 
753 
75.4 
75.3 
75.6 

76  1 

9«.l 
912 

7im.9 

Olw  MgM  p«SO«Ml 

1 

JmmmmlmlMam 

! 

, 

tatasaml  ari  MMcH  kM  ad  B«nMS 

MrcnAsli 

RnHk 

raiwwMiH                         ... 

* 

iRIMia.  loa  and  dwagi  

Imm-wta .T 

b4     ■ 

TaM-oMr  Mm  mm 

OMravnni 

I 

TMH  Hiring  opmom  (p«  xh.  P-D 

DIRECT  UAMTENANCE-aieHT  EQUP. 
Ubor-tlrlnma        

■ 

Utor-wcnn  wgra* 

^^1 

Mmmt  rapm-HnocaM  canpMiN 

^^1 

Mnati  ngw  r^i*i    ■■iiimil  co'i. 

^^1 

Ww'#  "W  illBli    iliiKiMI  W't 

^H 

^H 

A     ^^                ^1 

A  In       H 

MMiMmct  nMinli — winnm       

^  VJI         ■ 

^^1 

Amnorft.  iAm-  pravs.— jvlranm   

^^1 

Avfraint  ovwta*  M  (cr) 

AmmfVi.  Aw.  pfws. — tint,  m^ 

^^1 

f\   ^       ■ 

Annft  wg.  OMrtwb  M  |cr) 

2  3     1 

Tow  *  miiL-M.  mm  »  Kk.  P-0 
AP  MT  BUnOEN-RT.  EQP  (p»  a*  P-6| 

Tom  ligM  equip  iwiilwiiiict  (Mnno) 
0S8a  &  OETERIOflN  -€XP  P/WTS 

Ndobsol  tdMM)r'ii.-i«  pam 

OEPflECWTUN-ajGHT  EQUIPMENT 

0«pf»ca»or>-arlraii« 

■ 

985    1 

■ 

OspTBDation — arcnfl  MiginK 

Oepncaton-arenn  ngini  pan 

Oepwmlwn    n#if  light  iquipiMflt 

ToH  dwr  aght  aquip 

AmortzMon  Eiparap-CipiM  Lnaas^  Eqp. 

EXP  OF  WTERC^lANGE  AtRCAAFT 
Hying  operatoitf 
dtenlBnanct 

TOTAL  /unCAAFT  OP.  EXPENSES 

xxaatiii 

XXKXXXIK 

^1 

^^^H 

OTHER  DEPRECIATION  AND  AMORTIZATION 

Ainoritzaiian-itivakipinanH  ax)  preop  op 

Oapracuten    mamt  aquip  and  hangan 

O^mciation—ganeral  ground  prapav^ 

Aniorlizaixin— capital  leasas          

7000 

74/ 
7*2 
7JB 
75.9 
7t.2 

. 

^H 

^^1 

^^1 

^^M 

^^1 

1 

'Denotes  nvcrsa  amount 

'1  ii.ill  CM  »«M.  41  Mm*m  MJ 

tote:     To  be  revised  as  shown  in  Exhibit  B  page  1  of  10 

JMI    1 

. 

* 

^ 

« 

Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23. 1985  /  Proposed  Rules 


See  Note  Below 


Exhibit  A 
Page  14  of  2S 


MAINTENANCE    PASSENGER  SERVICE 

AND  GENERAL  SERVICES  AND 

ADMINISTRATION  EXPENSE  FUNCTIONS 

All  Air  Carriar  Groups 

Air  O 
Opera 
Name 

Quarts 

irriar 

Admin 

tion 

tSan     Name:  PasMngar  Service       Name:  Gan.  Serv 
(56001                                      MBOm 

:  Direct  Maintenance               Name:  Maintwtance  Bui 

•5200)                                                (sijO) 
IT  Ended                                          19 

General  manegement  personnel 

2S9 

428 
42.9 
438 
43.9 

46.9 

78 
99 

21 

2S.9 

28.1 
28.2 
30 
31 

34 
36 
36 
37 
38 

41 

42.9 

43.9 

46.9 

47 

49 

SO 

53 
54 

56.1 

S7 
58 

64 

68 

71 

72.1 

72.2 

72.3 

72.4 

72.6 

72.7 

72.8 

72.9 

77.8 

779 

99 

79.6 
79.8 
79.9 

21 
24 

28.1 

30 
31 

35 
36 
37 
38 

41 

42.8 

42.9 

43.8 

43.9 

47 

SO 
51 
S3 
54 

56 
57 
58 

63 
64 

68 

71 

77.8 
77.9 

99 

• 

21 
24 

26 
28  1 

30 

31 

32 

33 

34 

36 

36 

37 

38 

39 

40 

41 

42.8 

429 

43.8 

43.9 

44 

47 

49 

50 

51 

S3 

54 

56.1 

56 

57 

SB 

99 

60 

61 

62 

63 

64 

66 

86 

67 

68 

SB 

71 

77.8 
77.9 

99 

Other  flight  personnel 

Labor  ground  property  and  equipment 

Aircraft  and  traffic  handling  personnel  .... 

Trainees  and  instructors 

Unallocated  shop  labor 

Communications  personnel 

Recordkeeping  and  statistical  personnel . . . 
Lawyers  and  law  clerfcs 

Traffic  solicitors 

Purchasing  personnel 

Other  personnel 

Personnel  expenses 

Communications  purchased   

Light,  heat,  power,  and  water 

Traffic  commissions 

Legal  fees  and  expenses 

ProfesSKX^I  and  technical  fees  and  expenses . . 
General  interchange  serv  charges-asso.  cos.   . 

Other  services  associated  companies 

General  interchange  service  cfiarges-outside 

Other  services -outside 

Landing  fees 

Maint.  materials -ground  prop,  and  equip.  . 

Rentals  

Shop  and  servicing  supplies 

Stationery,  printing,  and  office  supplias  . . . 

Passenger  food  expenee 

Other  supplies 

Inventory  adiustments 

Insurance  purchased -general 

Insurance -traffic  liability 

Employee  benefits  and  pensions 

Injuries,  loss  and  damage 

Tariffs,  schedules  and  timetables 

Advertising 

Foreign  exchange  gains  ar>d  losses 

Ott>er  promotional  and  publicity  expenses  . 
Interrupted  trips  expense 

Corporate  and  fiscal  expenses 

Uncollectible  accounts 

Clearance,  customs  and  duties 

Taxes-payroll , 

Taxes-other  than  payroN 

Other  expenses 

Airworth.  allow,  provs. -airframes 

Airworth. allow. chgs. -airframes  Icr.) 

Airframe  overtiauls  deferred  (cr.) 

Amort,  of  airfranDe  overhauls 

Airwortti. allow. provs. -aircr.er>gs 

Airworth. allow. chgs.  aircr.engs.lcr.) 

Aircraft  ang.  overhauls  deferred  (cr.) 

Amort,  of  engine  overhauls 

Uncleared  interchange  expense  credits  .... 
Other  uncleared  expense  credits  

Dir.  maint. -flight  equip,  (per  sch.  P-5) 

Totals 

App.  Maint.  burden-fit.  equipment  (to  sch. 

P-5) 

Appl.  maint.  burden-general  ground  property 
Over  or  under  applied  t>urden 

Note:     To  be  revised  as  shown  In  Exhibit  B  page  2  of  10 


'OarMMes  irivrae  amount 


Sm  Not«  Below 


MNGMR  MB  TMFnc  samcim, 

im  MM)  SALES,  MM)  lilieVU.  AND 
MMMHSnUTNE  UVBttC  FUNCnOM 

kM*  I  ■«  anw  ■  Mr  Ontan 


GiiMiil  iraniQtiiMnt  ponowNl 

GMMnI  lireraft  vk)  kifflc  hwdfeiB  ptnoMNi 


CnQD  harKNng  p«rsonn«l  — 

TraMtM  m)  nsmiciors 

ConMnunictlions  ptraoiwiil . . . 
RMom  kMping  and  sbMicil  I 

Iwym  and  law  dwte 

TnAc  uicilors 

PuiJMifetQ  personnel 

Ohar  i»rsonn«l 

rifsonnil  txpensis 

CommuncaMns  purchMad 

UgM.  heat,  powrar  and  watar  

Commniant— passangir 

Convniisioni — propefty  

UgH  <«a«  and  expenies 

Protesatonal  and  tadwical  tan  and  expanns 
Ganaral  ima»change  seivlce  OHige*— eao  ok. 
Otar  atfvicM-associaM  cotn^aniis 
Ganaral  Maichange  amice  ctiargt»-«ilskte 
(Mari 
Landb^  tan . 


Shop  and  servicing  supplies 
Stationery,  printing  and  ofRct  supplat . 
(Mharavniies 


Inaurance  purchased— general 

Insurance-traflk  iabHty 

Emptoyee  twnefits  and  pansians 

Iniuriea.  loss  and  damage 

Tariffs,  schedules  and  timetaM^ 

Mowaaaig 

fioraign  exchange  oHm  and  losMS 

OVier  promotional  and  puUidty  expaneaa, 
MamiplBd  inps  expense  


Air  Carrier. 


Name:  Alrcrftt  and  TnMc  Servicing  (WOOl   Name: 

Quarter  Ended 19  — 

•(««  a  tk  Cantan  Mf 


and  Sales  ((700) 
IMrC|nlm(Wr 


Opwalion_ 


Qparitton-. 


GorporalB  and  llscal  axpansas  . 
uncoieciMe  accounts 
Qaarance,  customs  and  dutiai 

Taxes— payrol     

Taxaa-other  th 


Otm 


Toi*-Oiianar, 


21 

26.1 

2&2 

2dJ 

2*4 

211 

30 

31 


3S 
36 

37 
39 


41 

42.8 

42.9 

43.8 

43.9 

44 

4J 

0> 

SO 

S3 


54 
57 
58 


ST 
tB 

71 

77.8 

77.9 


21 
26.1 

26.3 

264 

28.1 

30 

31 

33 

35 

36 

37 

38 

39.1 

39.2 

41 
42  8 

42.9 
43.8 
43.9 

47 

50 
S3 


57 
58 

59 
60 

a 

63 
64 


68 

71 

77.8 

77.9 


Name:  Ganaral  ^  Administrative  (68Q(Q     Name:  Aircraft  Sarvidng  (610Q 

am*  M  Mr  CMtol  (Mv 


21 


28.1 
30 
31 
32 

34 
35 
36 
37 
38 


40 
41 

42.8 
42.9 
43.8 
43.9 

47 

SO 
S3 

55. 1 

57 
58 


61 


64 

65 

71 

77.8 

77.9 

99 


2t 

261 

262 


28.1 

30 

31 


35 
36 
37 
38 


41 

42.8 

42.9 

43.8 

43  9 

44 

47 

09 

SO 

53 


57 
58 


64 


67 
68 

71 

77.8 

77.9 

99 


ro 

09 


Note:  To  be  revised  as  shown  In  Exhibit  B  page  6  of  10 


'Denotes  invent  amount 
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See  Note  BelOM 


•MOUFTMO  TMFFK  nmOMJilO 


iMMl 


GtntnJ  nwuOinMnl  (MftOMMl . 


Gtnml  lircrift  ind  IrtMc  hindinQ  pinonml . 


Tfiintii  wd  niMucKMB  ■  ■ 


TriMc  mMcMoci. 


ConwnunicMons  porchiMtf  ■  ■ 
LiQM,  hut,  pow  Md  <Mlv . 
Cofnmi&sjons — pssMfiQir . . . . 
CufiHiiutoni  prapn^  . ,  . . 


Prottssional  and  Mchnicii  taM  and  (lOtnsM 
Gtntral  mtarchange  9«v«ct  chargn— asM  CM. 

OttMr  atfvicw— aMorialnri  cofnpHiiH  

Gentral  ntniiaigt  tarvict  dintH-outtUl. . . 
Odwr  sarvtco— ouMM 


Statonaty.  pdndng  wd  oMca  supiMi  . 


(Mwr  sunMet 


kiDKancc-tranic  MiiMy 
Emptoyea  banefHs  and  p<nfidWi  ■ 

kiiiinis,  loss  and  dvnagi 

Tarifls.  actwdutts  and  fifraUMt. 

Advadising  

Othtr  pronwhonal  and  puMcMy  axpansts 
Intemiplgd  tnps  ixpenst 


Qearanc*.  cusloms  and  duties 
Tox«-payro« 

O0ie  axptflsts  . .   . 

Undurtd  ntarctunge  txpanse  credKs 
Oltwf  undeaied  npensa  cradits 


ToWt-Ouadw 


AlrCvTtv. 


NvnK  TnMc  SwtdnB  (B200| 
OhMvEmM 


21 


16.1 

M.1 
HA 

a.  I 

30 

n 


3S 
3t 
3T 
3* 


41 
42.t 

42.9 
434 
43.9 


47 
» 


36 


64 


67 
6« 

71 

77» 

77.9 


99 


21 


2t.l 


41 
42.t 
42.9 
43.1 

43.9 


47 
SO 

» 


37 
3* 


71 

n.9 


99 


(•3001 


26.1 

26.3 

26.4 
2t.l 

30 
31 

33 

33 

36 
37 
31 
3*1 

39.2 

41 

4t.e 

42.9 
43.1 
43.9 


71 

V-t 
77.9 


99 


21 


2U 


33 

36 
37 

31 


41 

4Cj> 

41.9 

43J 

43.9 


9* 
60 
62 


71 

77* 
77.9 


Note:     To  be  revised  as  shown  In  Exhibit  B  page  6  of  10 
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EMPLOYMENT  STATISTICS 
BY  LABOR  CATEGORY 


Account 
No. 


21 
23 

24 

5124 
5S24 
6924 

25 
26 

26.1 
6126.? 
6226.  t 
6326  > 
6426.  r 
6626.  t 
6726.' 

6126^ 
6426.^ 

26.3 
6226.3 
6426.3 
6526.3 
67263 

26.4 
6226.4 
64264 
65264 
6726.4 

28.  t 

31 

33 


Description 


General  management  personnel 

Pilots  arxl  copilots  

Other  nigtn  personnel: 

Rying  operations 

Passenger  service 

General  services  and  administration^  

Maintertance  \abor* 

Aircraft  and  traffic  handling  personnel' 

Gerwral  aircraft  and  traffic  handling  personnel: 

Aircraft  servicing* 

Traffic  servicing* , 

Servicing  administratio«>*  

Aircraft  and  traffic  servicing^ 

Reservations  and  sales* 

Proinotion  and  sales' 

Aircraft  control  personnel: 

Aircraft  servicing* 

Aircraft  ar>d  traffic  servicing* 

Passenger  handling  personnel: 

Traffic  servicing* 

Aircraft  and  traffic  servicing^ 

Reservations  and  sales* 

Promotion  arul  sales* 

Cargo  handling  personnel: 

Traffic  servicir)g* 

Aircraft  and  traffic  serviciitg* 

Reservations  ar>d  sales* 

Promotion  and  sales* 

Trainees  and  instructors 

Record  keeping  and  statistical  personnel    ... 

Traffic  solicitors 

Otfier  personnel 

Transport-related 

Total 


Aircraft  Carrier 
Operation 


Calendar  Year  Ended 


NO 

NEED       DOT 

DOT  ICAO  MV*  NEED 


J JL 


J JL 


J X- 


1  Group  I  air  carhars. 

2  Group  U  air  carhan. 


3  Group  III  air  carriars 

4  Inchida  unaNocatad  maimananca  shop 


*MV  -  Data  element  used  for  mathematical  verification 
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FUEL  CONSUMPTION 

BY  TYPE  OF  SERVICE 

AND  ENTITY 

Air  Car 
Montt)  En( 

rier 

led 

.19 

1 

fJprvirP/Fntitv 

Gallons 

Cost                1 

Scheduled  Service 

Domestic 

Intra-Alaska 

NEED 

NO 

DOT 

NEED 

NO 
NEED                DOT 

DOT  ICAO  MV* 

X 
X 

DOT  ICAO  MV*  NEED 
X 

Domestic  (excluding 
Intra-Alaska)    

X 

Domestic  Subtotal    

X 

X 

International 

Atlantic       ..  ..." ...••• 

X 
X 
X 

X 
X 
X 

Pacific 

Latin  America 

International  Subtotal    

X 

X 

Total  Sctieduled  Service     

X 

X 

Nonscheduled  Service 

Domestic 

Intra-Alaska    ► . 

Domestic  (excluding 
Intra-Alaska)     

X 

;  X 

;    X 

X 

X 
X 

MAC  Operations 

Domestic  Subtotal 

X 

X 

International 

Atlantic 

X 
X 
X 
X 

X 
X 
X 
X 

Pacific     • 

Latin  America     

MAC  Operations     

International  Subtotal 

X 

X 

Total  Nonsctieduled  Service 

X 

X 

RSPA  Focm  41  Schwlul*  PI  2(a)        (1-85) 
Formerly  CAB  Forni  41  Schadul*  P-1Ka) 


*fW  -  Data  element  used  for  mathematical  verification 


TRAFFIC  ON  REVENUE  FU6HTS 

Revenue  passengers  enplaned 

Revenue  passenger-miles  (000) 

First  class 

Coach 

Nonrevenue  passenger-miles  (000) 

Revenue  ton-miles 

Passenger 

U.S.  mail-priority 

U.S.  mail-oonpriority 

Foreign  mail 

Freight 

Nonrevenue  Ion-miles 


AIRCRAFT  CAPACrrr  OPERATED 

Available  seal-miles  (000) 

First  class 

Co«Hi 

Available  ton-miles 

Revenue  aircraft  miles  flown 

Revenue  aircraft  miles  scheduled  

Scheduled  aircraft  miles  completed 

Revenue  aircraft  departures  performed  . . . 

Revenue  aircraft  hours  (airborne) 

Nonrevenue  aircraft  hours  (airborne)  . . . . 


ZIIO 
Z140 
ZI4I 
ZI42 
Z160 

Z240 
Z24I 
Z243 
Z244 
Z245 
Z247 

Z260 


Z320 
Z32I 
Z322 
Z280 

TAIO 
Z430 
Z43I 

Z5I0 
Z6I0 
Z620 


Total— All  Services 


NO 
NEED                DOT 
DOT  ICAO  MV*  NEED 
X 


xxxxx 


xxxxx 


xxxxx 


Total— Scheduled  Services 

NO 
NEED       DOT 
DOT  ICAO  MV*  NEED 
X    X 


KIIO 
KI40 
KI41 
KI42 
KI60 

K240 
K24I 
K243 
K244 
K245 
K247 

K260 


K320 
K32I 
K322 
K280 

K4I0 
K430 
K43I 

KSIO 
K6I0 
xxxx 


xxxxx 


Air  Carrier 

Operating  Entity 
Month  Ended 


Total— Nonschedulcd  Services 

NO 

NEED       DOT 

BOT  ICAO  MV*  NEED 

X    X 


VIIO 
VI40 
xxxx 
xxxx 

VI60 

V240 
V24I 
V243 
V244 
V245 
V247 

V260 


V320 
xxxx 
xxxx 

V280 

V4I0 
xxxx 
xxxx 

V5I0 
V6I0 
xxxx 


xxxxx 


xxxxx 


xxxxx 


5"  5? 

o  s» 


ro 

00 


s 


MP*  fmm  41  MM**  TIM       (1  Ml 
FmwmK  CM  Mm  41  (atMM*  riM 


*MV  -  Data  element  used  for  mathematical  verification 


I 

90 

i 


< 
h 

z 

o 

s 

i 

a. 


CO 


1 

a 
a. 

5* 


U  S  Oeoomr^eot  o*  IfOnsportOhor 


TRAFFIC  AND  CAPACITY  STATISTICS  BY  CLASS  OF  SERVICE 
SCHEDULED  SERVICES 


TRAFFIC  ON  REVENUE  FUGHTS 

Revenue  pav>cnger!>  enplaned 

Revenue  passenger-miles  (000) 

Firs!  class 

Coach 

Nonrevenue  passenger-miles  (000) 

Revenue  (on-miles 

Passenger  

U.S.  mail-prjorily 

U.S.  mail-nonpnority 

Foreign  mail 

Freight        

Nonrevenue  lon-miln 


AIRCRAFT  CAPACITY  OPERATED 

Available  seal-miles  (000) 

Firsi  class 

Coach 

Available  (on-miles 

Revenue  aircraft  miles  flown 

Revenue  aircraft  miles  scheduled   

Scheduled  aircratl  miles  complcled 

Revenue  aircraft  departures  pcrtornied  .    . 

Revenue  aircratl  hours  (airlxwne) 

Nonrevenue  aircraft  hours  (airfxime)  .    .  . 


Firs(  Class  Pass.— 

Cargo  Service  |^q 

-         NEED  DOT- 

OOT  ICAO  MV*  NEED 


Alio 
AI40 
AI4I 
xxxx 
A160 

A240 
A24I 
A243 
A244 
A24S 
A247 

A260 


A320 
A32I 
xxxx 

A280 

A4I0 
A430 
A43I 

AS  10 
A6I0 
xxxx 


xxxxx 


xxxxx 


Clio 
CI40 
xxxx 
CI42 
CI60 

C240 
C24I 
C243 
C244 
C245 
C247 

C260 


C320 
xxxx 
C322 
C280 

C4I0 
C430 
C431 

C5I0 
C610 
xxxx 


Coach  Pass.— Cargo 
Service 

NO 
NEED  DOT 

CDTTTWr  MV*  NEED 
X 


xxxxx 


xxxxx 


Air  Carrier . 

C)pera(ing  Entity 
Month  Ended 


El  10 
EI40 
E14t 
E142 
EI60 

E240 
E24I 
E243 
E244 
E245 
E247 

E260 


E320 
E32I 
E322 
E280 

E4I0 
E430 
E43I 

E5I0 
E6I0 
xxxx 


Mixed  Pass— Cargo 
Service 

NO 

-   NEED      DOT 

DOT  ICAO  MV*  NEED 

X 


xxxxx 


GIIO 
GI40 
GUI 
GI42 
G160 

G240 
G24I 
G243 
G244 
G245 
G247 

G260 


G320 
G32I 
G322 
G280 

G4I0 
G430 
G431 

G510 
G810 
xxxx 


Cargo  Service 

NO 

NEED      DOT 

DOT  ICAO  MV*  NEED 

X  L 


<ax>  mm  41  irKHiii  r  i»i      «*st 

fvmmtj  CM  Fsna  41  IcIiHiiH  Tun 


*MV  -  Data  element  used  for  mathetnatlcal  verlflcati 


on 


n  -<• 
rsj  -* 

Of* 


00 


2? 
i 


< 

o 


2 
p 

s 


PD 
> 

c 

as 


O 

•a 

o 

09 

CD 

D. 
50 

5* 


as 

CO 
CO 

en 


o 


TRAFFIC  AND  CAPACITY  STATISTICS  BY  ClASS  OF  SERVICE 
NONSCHEDULED  SERVICES 


TRAFFIC  ON  REVENUE  FUGHTS 

Revenue  passengers  enplaned 

Revenue  passenger-miles  (000) 

First  class 

Coach 

Nonrevenue  passenger-miles  (000) 

Revenue  ion-miles 

Passenger 

U.S.  mail-priority 

U.S.  itwil-nonpriority 

Foreign  mail 

Freight  

Nonrevenue  ton-miles 

AIRCRAFT  CAPACITY  OPERATED 

Available  seal-miles  (000) 

First  class 

Coach 

Available  ion-mile« 

Revenue  aircraft  miles  flown 

Revenue  aircraft  miles  scheduled  

Scheduled  aircraft  miles  completed 

Revenue  aircraft  depanures  performed    . 

Revenue  aircraft  hours  (airborne) 

Nonrevenue  aircraft  hours  (airborne)  . . . 
Revenue  aircraft  hours  (ramp  to  ramp). . 


Civilian  Pass.— Cargo 

Service 

All  Aircraft  TvDCS 


•      NEED 

!5CT~rCRiy  MV* 


NO 

DOT 

NEED 


LI  10 
LI40 
xxxx 
xxxx 
LI60 

L240 
L24I 
L243 
L244 
L245 
U47 

L260 


L320 
xxxx 
xxxx 
L280 

UIO 
xxxx 
xxxx 

L5I0 
L6I0 
xxxx 
xxxx 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


Military  Pass.— Cargo 
Service 


NEED 
TSOTTOWMV* 


NO 

DOT 

NEED 


NIIO 
NI40 
xxxx 

xxxx 
NI60 

N240 
N24I 
N243 
N244 
N245 
N247 

N260 


N320 
xxxx 
xxxx 

N280 

N410 
xxxx 
xxxx 

N5I0 
N6I0 
xxxx 


xxxxx 


»xxin 


Air  Carrier 

Operating  Entity  . 
Month  Ended 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


PI  10 
PI40 
xxxx 
xxxx 
P160 

P240 
P24! 
P243 
P244 
P245 
P247 

P260 


P320 
xxxx 
xxxx 

P280 

P4I0 
xxxx 
xxxx 

P5I0 
P6I0 
xxxx 
xxxx 


M»*  Fonn  41  ScMdiiU  T  HO        (1-W 
F«nMit>  C*«  Foi«  41  *al«M>  T  1W 


*MV  -  Data  element  used  for  mathematical  verification 


Civilian  Cargo 
Service 

NO 

-    NEED       DOT 

DOT  ICAO  MV*  NEED 


Military  Cargo 
Service 


xxxxx 


«»'■" 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


RltO 
R140 
xxxx 
xxxx 
RIM 

R240 
R24I 
R243 
R244 
R245 
R247 

R260 


R320 
xxxx 
xxxx 

R280 


xxxxx 


xxxxx 


TJDT 
X 


NEED 

ICWTMV* 


NO 

DOT 

NEED 


R4I0 
xxxx 
xxxx 

RSIO 
R610 
xxxx 
xxxx 


xxxxx 


"'""'X 


i 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


to  3- 

cr 


o  » 


00 


z 

o 


S 


2 

B 


CO 

? 

•g 

ee 
(t 

O. 

c 
S 


TRAFRC.  CAPAaTY.  AIRCRAFT  OPERATIONS.  AND  MiSCELUNEOUS  STATISTICS 
BY  TYPE  OF  AIRCRAFT 


KHEOULEO  SEIWICCS 

I 

Revenue  passeogen-miJes  (000) 
First  Class/Mixed  Passenger-Cargo  . 
Coach/Mixed  Passenger-Cargo 

Cargo 

Tool 

AvailaMe  seal-miles  (000) 
First  Class/Mixed  Passenger-Cargo 
Coach/Mixed  Pataeoger-Cargo 

Cargo 

Total 

Revenue  ton-miles 

Available  ton-miles 

Revenue  aircraft  miles  flown: 

Passenger-cargo 

Catgo 

Toad 


Ausamca 

Revenue  passengers-miles  (000) 

Available  seat-miles  (000) 

Revenue  ton-miles 

Available  ton-miles 

Revenue  aircraft  miles  flown 

MKiMn  HOURS  Funni 

Revenue  aircraft  hours  (airborne)  

Noorevenue  aircraft  hours  (airborne) 

Total  aircraft  hours  (airborne) 

MSCELUUKOUS  0PEIUTIN6  FACTORS 

Aircraft  days  assigned  to  service-carrier's 
ftjiiipiimM 

Aircraft  days  assigned  to  service-carrier's  routes 

Nonrevenue  aircraft  miles  flown 

Carrier's  iiMerchange  equipment: 

Hours  on  others  (airborne) 

Aircraft  hours  (ramp-to-rainp) 

Aircraft  fiiels  issued  (gallons) 

Aircraft  oils  issued  (gallons) 


ALL  Types 

NO 

NEED  DOT 

DOT  ICAO  MV*  NEED 


Type: 
Code: 


AI40.  EI4I 
CI40.  E142 

GI40 

KI40 


A320.  E32I 
C320.  E322 

G320 

K320 

K240 

law 

A.  C4I0 
G4I0 
K410 


ZI40 
Z320 

Z240 
Z280 
Z4I0 


Z6I0 
Z620 
Z6S0 


Z8I0 

Z820 
Z420 

Z830 
Z630 
Z92I 
Z922 


Air  Carrier 

Operating  Entity  . 
Quarter  Ended 


Type: 
Code: 


Type: 
Code: 


Type: 
Code: 


OB 


(C 


*MV  -  Data  element  used  for  mathematical  verification 


be 
iCk 

CO 
CO 


DOT  NEED 

ICAO  NEED 

MV* 

NO  DOT  NEED 


4^                                                                                                   «IB 

' 

Air  rarricr                                                                                                           1 

V                                     AIRhini  AbiiviiT  siAiiaiiud 

Operating  Entity 
Quarter  Ended 

1 

Airport 

Code 

Departures 
Scheduled 

K520 

Scheduled 
Departures 
Completed 

K52I 

S^'hedul^  Sl 

Extra  Scition 

Depanurcs 

Performed 

Total     R5I0 

Enplaned 
Passengers 

KIIO 

^------  — Enplaned  Revenue  Cargo  (Tons)- 

U.S.  Mail 

Foreign 
Mail' 

K215 

Freight 

K2I7 

Priority 
K213 

Nonpnority 
K2I4 

(1) 

(i) 

(5) 

(4) 

(5) 

(6) 

(i) 

(8) 

(^) 

(10) 

X 

X 

X 

X 

X 

X 

k 

X 

X 

X 

X 

■ 

• 

■o  m 
n   -* 

O  > 


MM  Tmm  41  SalM*ri>  T^JM       |i-W 
F*M«I|  CM  ftm  41  (ctMMi  T4«l 


*MV  -  Data  element  used  for  mathematical  verification 


DOT  NEED 

ICAO  NEED 

MV* 

NO  DOT  NEED 


G 

AIRPORT  APTIUITV  STATICTirC 

Air  Carrier 
Opcralint!  E 
Ouancr  End 

.^.«       ,»;^                       SCHEDULED  REVENUE  SERVICE 

nlilv 

e.1 

Airport 

ClHfc 

Scheduled  and  Extra  Section  Departures  F 

criormed  by  Aircraft  Type/Alicmfl  Cixie I 

III 

(2) 

(.^1 

(4| 

(5) 

(6l 

(7, 

(8) 

(9) 

(10) 

III) 

ii5. 

II.M 

(14) 

X 

X 

X 

X 

X 

X 

i 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

!«?.!' «'*f*'.-^  -?<«        *MV  -  Data  element  used  for  mathematical  verification 


n  — 


o  :» 


rsj 
00 


s 


to 


DOT  NEED 

ICAO  NEED 

MV* 

NO  DOT  NEED 


o 

AiDonoT  APTiurrv  CTATicnrc 

Air  Cam 
Operating 
(Quarter  E 

er 

"'"''"^rc:;;^;:^                 nonscheouled  revenue  service                 ' 

Entitv 

nded 

Airport 

Code 

Enplaned 

Passengers 

VllO 

Enplaned  Revenue  Cargo  (Tons) 

Departures  Performed  b>  Aircrati  T\pt- '^ircrafl  Code ] 

US  Mail 
Priority 

V2I3 

US  Mail 

Nonpriority 

V214 

Foreign 

Mail 
V21.S 

Freighi 

V2I7 

Total 
V5I0 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(II) 

(12) 

(1.^) 

(14) 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

' 

Ot   X 

»  -* 

is>-fc 

O  3> 

-♦i 

ro 

00 


M>*  F«ni  41  ScMM*  T  ad       11-H) 
r  CM  fmmt  41  liliidim  T-3M 


*MV  -  Data  element  used  for  matheniatlcal  verification 
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s 


ss 
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„so«,™.,.»«~~.         REPORT  OF  ALL-CARGO  OPERATIONS 

MMMTch  and  SpMtal  Pi««nw 
AtknInHtraMen 

Air  Carrier                                                   1               All-Cargo  Operations 

Year  Ended  December  31, 19 

Domestic  (418) 

Other  Than 
Section  418 

Operating  Revenues  and  Expenses 

Transport  Revenue: 

Property                                                1 
Mail                                                     2 

Transport  Related  Revenue                           3 

Total  Opetating  Revenue                              4 

Total  Operating  Expense                              5 

Operating  Profit  or  (Loss)                             6 

Traffic  and  Capacity  Statistics 

Total  Revenue  Ton-M<les: 

Property                                                7 
Mail                                                     8 

Revenue  Tons  Enplaned                               9 

Available  Ton  Miles                                   10 

Aircfaft  Miles  Flown                                    11 

Aircfaft  Departures  Pecformed                        12 

Aircraft  Hours  (Airborne)                            13 

NO 

NEED                DOT 

oGt  icao  MV*  NEEC 

X 

(B) 
1 

X 

X 

X 

X 

- 

X 

X 

• 

X 

X 

X 

X 

X 

X 

RSPA  Fom  41  SetMdul*  T4        (1-W) 
Formwly  CAS  Form  41  tetfttM  X4 

*MV  -  Data  element  used  for  mathematical  verification 


I 


NONSTOP  MARKET  REPORT 


CARRCRMK. 

OPERATKM 

MMTM 


DATE 
CAMOERCOOE 


«      r      H     ■ 
<i-t» 


<»-^ 


nnr  n 


I  CAP 


<FFn    X 


MV* 


AMPorr 


1 

(XMS) 


£n x_ 


wn  m|r  nffh 


(U-U) 


MUCRAPr 
TTPl 


4 


■■Ttlh 

Awpoar 
nrrtacc 

(Ml) 


(IMC) 


Mvtavi 

AiRciArr 

ocpAirrvRU 

PMPomco 

(U«) 


« 


SUnAVAILAILE 


niHT  CLASS 
(Ul) 


T 


CtMkCN 
(JU) 


■MV.'U 
(RAW  TO 

turn*) 


MMS) 


AVMLMU 


an) 


1* 

(4M*) 


REVEMJE 
PASSQICeRS  TRANSrariEO 


rMST  CLASS 
OU) 


u 


COACH 

aw 


u 

MMS) 


MVUMC 
TMS 

TRAasrewrte 

(LSI.) 

(at) 


IS 


REVERUK 
PASSBtCERS  DPLANED 


niST  CLASS 
(Ul) 


u 

0*77) 


COACM 
(lU) 


IS 


Mvtaiit 


UFLAMO 

(LBS.) 
(U«) 


W 


M 


a 


•W 


CAS  f ««  «1  ttfiMMto  T4 

'  Data  element  used  for  mtheinat1ca1  verification 


It  -* 


< 

o 


2 

o 


£ 


09 


c 

00 

to"" 

5*- 

i-r 


3 


0» 

to 

09 


DOT  NEED 
ICAO  NEED 


NO  DOT  NEED 


il 


AZ. 


li. 


IS 


17 


It 


19 


iO 


il 


23 


2L 


2L 


iL 


PERSONS  HOLDING  MORE  THAN  5  PER  CENT  OF  RESPONDENT'S 
CAPITAL  STOCK  OR  CAPITAL 

fP»f»«««t  lo  SecUoQ  407(b)  ol  tht  F»d„tl  AritUon  Act) 


JIL 


ADDRESS 


ja. 


Air  Carrier 


As  St  Deceir'^er  31,  19 


CAPITAL  STOCK  Off  INVESTED  CAPITAL 


HELD  FOR 
OWH  ACCOUNT 
(r»t  a  No) 


CLASS(ES) 
OF  SHARES 


JfL 


MAXIMUM  HELD 
DURING  THE  YEAR 


NUMBER  OF 

SHARES  OR 

AMOUNT  OF 

CAPITAL 


JSL 


PERCENT 

OF  TOTAL 

OUTSTANDING 

CAPITAL 


HELD  AT 
YEAR  END 


^  UMBER  OF 

SHARES  OR 

AMOUNT  OF 

CAPITAL 


1     5 


n 


_J21_. 


zzn 


Persons  for  whose  account  stock  is  held  if  aoswer  in  column  3  above  is 


n 

a. 


o 
-t 


n 


< 
1 


'No" 


> 
m 


01  K 

to  =r 
n  -* 

r\j-i. 

OSf* 


03 


f 


< 

o 


2 

o 


s 


03 

v; 

> 

c 

OQ 
C 
CD 

5 


o 
•o 
o 

CD 

(6 

a. 

50 

c_ 
5" 

CB 


34404 


Federal  Register  /  VoL  SO.  No.  Ift4  /  Friday.  August  23.  1985  /  Ptoposed  Rules 


Exhibit  B 
Page  1  of  10 


AIRCRAFT  0PERAT1N6  EXPENSES 


CARRIER: 


aWUP  II  AND  6R0UP   III  AIR  CARRIERS 
OPERATION: 


QUARTER  ENDING: 


Flying  Operation 

Pilots  and  copilots 
Aircraft  fuels 
Aircraft  oils 
Rentals 
Other  expenses 


Total  flying  operations  (per  Sch.  P-l) 

Direct  Maintenance-Flight 

Equipment  5200 

LaBor-alrfraees 
Labor-aircraft  engines 
Airfraiie  repairs 
Aircraft  engine  repairs 
Aircraft  Interchange  charges 
Maintenance  Mterlals-alrframes 
Ma1nte»iance  materials-aircraft 

engines 
Alrworth.  allow,  provs. -air frames 
Airframe  overhauls  deferred  (cr.) 
Alrworth.  alloM.  provs. -aircraft 

engines  72.6 

Aircraft  eng.  overhauls  def.   (cr.)     72.8 

Total  dir.  Mln.-f1t.  equip.  78 

Applied  Main.  Burden-Fit.  Equip.  79.6 

Total   flight  equip,  main.    (MEMO)         5299 

Net  obsol.  i  deterlor.-exp.  parts      7073.9 

Depreciation-Flight  Equlpiwent  7000 

Depreclatlon-alrframes  75.1 

Deprecl  at  Ion -aircraft  engines  75.2 

Oepreclatlon-alrframe  parts  75.3 

Depreciation-aircraft  engine  parts  75.4 

Total   depr. -flight  equipment  75.6 

Amortization  Expense-Capital  Leases- 

Flight  Equipment  76.1 


Account  Total-All         Aircraft     Aircraft 

Number      Aircraft  Types        Type  Type 

5100 

23  «  allocation  fron  «/c  57 

45.1  *  allocation  fro*  a/c  (9 

45.2  ♦  allocation  from  a/c  69 
47 

71  ♦  a/c  24,  28.1,  36.  41,  42.7,  43.7. 
53.  55.1.  57,  58.  68  and  69 


25.1 

25.2 

42.1 

♦ 

43. 

.1 

42.2 

♦ 

43. 

.2 

42.7 

♦ 

43. 

,7 

46.1 

46.2 

72.1 

72.3 

Expense  of  Interchange  Aircraft 

Flying  operations 
Maintenance 


98.1 
98.2 


Total  Aircraft  Operating  Expenses       7098.9 


Other  Depreciation  and  Amortization  7C0O 

Amortization-developmental  and 

prcop.  exp.  74.1 

Amortization-other  intangibles  74.2 

Deprecl at  Ion -ma Int.  equip,  and 

hangars  75.8 

Depreciation-general  ground 

property  75.9 

Amortization-capital   leases  76.2 


RSPA  Form  41 


Schedule  P-5.2 
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OPERATING  EXPENSES  BY  OBJECTIVE  GROUPINGS 


CARRIER:  _ 

OPERATION: 
QUARTER  ENDING: 

Line  1 

SALARIES  AND  RELATED  FRINGE  BENEFITS: 

Line  2 

SALARIES: 

Line*  3 

General  management  personnel 

XX 

Line  4 

Flight  personnel 

XX 

Line  5 

Maintenance  labor 

XX 

Line  6 

Aircraft  and  traffic  handling  personnel 

XX 

Line  7 

Other  personnel 

XX 

Line  8 

Total  Salaries 

XXX 

Line  9 

RELATED  FRINGE  BENEFITS: 

Line  10 

Personnel  expense 

XX 

Line  11 

Employee  benefits  and  pensions 

XX 

Line  12 

Payroll  taxes 

XX 

Line  13 

Total  Related  Fringe  Benefits 

XXX 

Line  14 

Total  Salaries  and  Related  Fringe  Benefits 

XXX 

Line  15 

MATERIALS  PURCHASED: 

Line  16 

Aircraft  fuel  and  oil 

XX 

Line  17 

Maintenance  material 

XX 

Line  18 

Passenger  food 

XX 

Line  19 

Other  materials 

XX 

Line  20 

Total  Materials 

XXX 

Line  21 

SERVICES  PURCHASED: 

Line  22 

AdvertUinq  and  other  promotion 

XX 

Line  23 

Communications 

XX 

Line  24 

Insurance 

XX 

Line  25 

-  Outside  flight  equipment  maintenance 

XX 

Line  26 

Traffic  commissions  -  Passenger 

XX 

Line  27 

Traffic  commissions  -  Cargo 

XX 

Line  28 

Other  services 

XX 

Line  29 

Total  Services 

XXX 

Line  30 

LANDING  FEES 

XXX 

Line  31 

RENTALS 

XXX 

Line  32 

DEPRECIATION 

XXX 

Line  33 

AMORTIZATION 

XXX 

Line  34 

OTHER 

XXX 

Line  35 

TRANSPORT  RELATED  EXPENSE 

XXX 

Line  36 

TOTAL  OPERATING  EXPENSES 

XXX 

RSPA  Form 

41 

Schedule  P-6 

34406 
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Line  1 

Line  2 
Line  3 

Line  4 
Line  5 

Line  6 
Line  7 


Line 

8 

Line 

9 

Line 

10 

Line 

11 

Line 

12 

Line 

13 

Line 

14 

Line 

15 

Line 

16 

Line  17 


Line  18 
Line  19 


INSTRUCTIONS  FOR 
PROPOSED  SCHEDULE  P-6 

Salaries  and  related  fringe  benefits  shall  be  reported  In  the 
following  categories: 

Salaries  shall  be  subdivided  as  folloMs: 

General  Management  Personnel  =  Sura  of  objective  Account  21 

for  all  functions 

Flight  Personnel  »  Sum  of  objective  Accounts  23  and  24  for 

all   functions 

ftointenance  Labor  »  Sura  of  objective  Accounts  25.1  +  25.2  + 

25.3  +  25.6  ^  25.9  +  28.2  for  all   functions 
♦  proration  for  Line  5  (See  footnote  2/) 

Aircraft  and  Traffic  Handling  Personnel  =  Sum  of  objective 

Accounts  26  +  26.1  + 
26.2  +  26.3  +  26.4 
for  all  functions 

Other  Personnel  =  Sum  of  objective  Accounts  28.1  +30+31+32 
+33+34+35  for  all  functions 

Total  Salaries  =  Sum  of  Line  3+4+5+6+7 

Related  fringe  benefits  shall  be  subdivided  as  follows: 

Personnel  Expense  =  Sum  of  objective  Account  36  for  all  functions 

Employee  Benefits  and  Pensions  »  Sum  of  objective  Account  57  for 

all  functions 

Payroll  Taxes  =  Sum  of  objective  Account  68  for  all   functions 

Total  Related  Fringe  Benefits  =  Sura  of  Lines  10  +  11  ♦  12 

Total  Salaries  and  Related  Fringe  Benefits  =  Sum  of  Lines  8+13 

Materials  purchased  shall  be  reported  in  the  following  categories: 

Aircraft  Fuel  and  Oil  =  Sum  of  objective  Accounts  45  +  45.1  +  45.2 

for  all   functions  +  objective  Account  69* 
for  5100  function  only 

Maintenance  Material  =  Sum  of  objective  Accounts  46.1  +  46.2  ♦ 

46.3  +  46.6  +  46.9  +49+54  for  all 
functions  +  proration  for  Line  17  (See 
footnote  2/) 

Passenger  Food  =  Sum  of  objective  Account  51  for  all  functions 

Other  Materials  =  Sum  of  objective  Accounts  38  +  50  +  53  for 
all   functions 


JMI 
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Line 

20 

Line 

21 

Line 

22 

Line 

23 

Line. 

.24 

Line 

25 

Line  26 


Line  27 


Line 

28 

Line 

29 

Line 

30 

Line 

31 

Line 

32 

Line 

33 

Line 

34 

Line 

35 

Line 

36 
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Total  Materials  »  Sum  of  Lines  16  +  17  +  18  •»■  19 

Services  purchased  shall  be  reported  in  the  following  categories: 

Advertising  and  Other  Promotion  =  Sum  of  objective  Accounts  59  + 

60  +  62  for  all  functions 

Communications  »  Sura  of  objective  Account  37  for  all  functions 

Insurance  «  Sum  of  objective  Accounts  55  +  56  for  all  functions 

Outside  Flight  Equipment  Maintenance  =  Sum  of  objective  Accounts 

42.1  +  42.2  +  42.3  +  42.6 
+  42,7  +  42.8  +  42.9  + 
43.1  +  43.2  +  43.3  +  43.6 
+  43.7  +  43.8  +  43.9  for 
5200  function  only  + 
proration  for  Line  25  (See 
footnote  2/) 

Traffic  Comnissions  -  Passenger  =  Sum  of  objective  Accounts  39 

(See  footnote  V)  +  39.1  for 
all  functions 

Traffic  Commissions  -  Cargo  =  Sum  of  objective  Accounts  39  (See 

footnote  I/)   +  39.2  for  all 
functions 

Other  Services  =  Sum  of  objective  Accounts  40  +  41  for  all  functions 
+  objective  Accounts  42.7  +  42.8  +  42.9  +  43.7  + 
43.8  +  43.9  for  all  functions  except  5200 

Total  Services  =  Sum  of  Lines  22  ♦  23  ♦  24  +  25  +  26  +  27  ♦  28 

Landing  Fees  =  Sum  of  objective  Account  44  for  all  functions 

Rentals  =  Sum  of  objective  Account  47  for  all  functions 

Depreciation  =  Sum  of  objective  Accounts  73.1  +  73.2  +  75.6  + 
75.8  +  75.9  for  7000  function 

Amortization  =  Sum  of  objective  Accounts  74.1  +  74.2  +  76  for 
7000  function 

Other  =  Sum  of  objective  Accounts  58  +  61  +  63  +  64  +  65  +  66  + 
67  +  71  +  77.8  +  77.9  for  all  functions  +  69  for  all 
functions  except  5100 

Transport  Related  Expenses  =  Total  of  7100  function 

Total  Operating  Expenses  =  Sum  of  Lines  14  +  20  +  29  +  30  +  31  + 

32  +  33  +  34  +  35 


34408 
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FOOTNOTES 

y    Under  this  Schedule  P-6,  Group  I  carriers  would  be  required  to  report  a 
separate  amount  for  Traffic  Conmissions  -  Passenger  (6939.1)  and  Traffic 
Commissions  -  Cargo  (6939.2).  Previously,  this  group  reported  only  Total 
Traffic  Commissions  (6939).  =   r   r       j  uw«i 

2/  For  all  groups,  proration  for  Lines  5  and  17  and  25. 
Step  1:  Net  of  accounts 


5272.1 

5372.1 

5272.2 

5372.2 

5272.3 

5372.3 

5272.4 

5372.4 

5272.6 

5372.6 

5272.7 

5372.7 

5272.8 

5372.8 

5272.9 

5372.9 

Net 


Step  2:     Sum  of  Lines  5+17+25  before  proration  of  amount  in 
Step  1. 


For  proration  applicable  to  Line  5 

Step  3:     Line  5  before  proration  -  Sum  of  Lines  5+17+25  before 
proration 

Step  4:     Proration  =  Net  (Step  1)  X  Ratio  (Step  3) 


For  proration  applicable  to  Line  17 

Step  3A:  Line  17  before  proration  -  Sum  of  Lines  5+17+25  before 
proration 

Step  4A:  Proration  =  Net  (Step  1)  X  Ratio  (Step  3A) 


For  proration  applicable  to  Line  25 

Step  3B:  Line  25  before  proration  -  Sum  of  Lines  5+17+25  before 
proration 

Step  48:  Proration  =  Net  (Step  1)  X  Ratio  (Step  38) 


FeJwal  R»gist»r  /  Vd.  50.  No.  164  /  Friday.  Auguat  23,  1985  /  Propoaed  Ride» 


Exhibit  B 
Page  6  of  10 

OPERATING  EXPENSES  BY  FUNCTIONAL  GROUPINGS 

CARRIER: 

OPERATION: 

QUARTER  ENDING: 

Line  1 

AIRCRAFT  OPERATING  EXPENSES  (DIRECT  OPERATING  COSTS): 

Line  2 

Total  * 

XXX 

Line.  3 

SERVICING,  SALES  AND  GENERAL  OPERATING  EXPENSES  (INDIRECT  OPERATING 

Line  4 
Line  5 
Line  6 

COSTS: 

PASSENGER  SERVICE  EXPENSE: 
Flight  attendant  expense 
Food  expense 

XX 
XX 

Line  7 
Line  8 

Other  In-flight  expense 

Total  Passenger  Service  Expense 

XX 
XXX 

Line  9 
Line  10 
Line  11 
Line  12 

AIRCRAFT  SERVICING  EXPENSE: 
Line  servicing  expense 
Control  expense 
Landing  fees 

XX 
XX 
XX 

Line  13 

Total  Aircraft  Servicing  Expense 

XXX 

Line  14 
Line  15 
Line  16 
Line  17 
Line  18 

TRAFFIC  SERVICING  EXPENSE: 

Directly  assignable  to  passenger 
Directly  assignable  to  baggage  and  cargo 
Not  directly  assignable 

Total  Traffic  Servicing  Expense 

tx 

XX 
XX 
XXX 

Line  19 
Line  20 
Line  21 
Line  22 
Line  23 

RESERVATION  AND  SALES  EXPENSE: 

Directly  assignable  to  passenger 
Directly  assignable  to  cargo 
Not  directly  assignable 

Total  Reservation  and  Sales  Expense 

XX 
XX 
XX 
XXX 

Line  24 
Line  25 
Line  26 
Line  27 
Line  28 
Line  29 

ADVERTISING  AND  PUBLICITY  EXPENSE: 
Directly  assignable  to  passenger 
Directly  assignable  to  cargo 
Institutional  advertising  expense 

Total  Advertising  and  Publicity  Expense 

GENERAL  AND  ADMINISTRATIVE  EXPENSE 

XX 

XX 
XX 
XXX 
XXX 

Line  30 
Line  31 

MAINTENANCE  AND  DEPRECIATION— GROUND  PROPERTY  AND 
Maintenance 

EQUIPMENT: 

XX 

Line  32 

Depreciation 

XX 

Line  33 

Line  34 
Line  35 

Total  Maintenance  and  Depreciation —Ground 

Property  and  Equipment                  XXX 
DEPRECIATION  EXPENSE— MAINTENANCE  EQUIPMENT              XXX 
AMORTIZATION  (OTHER  THAN  FLIGHT  EQUIPMENT)               XXX 

Line  36 

TOTAL  SERVICING,  SALES  AND  GENERAL  OPERATING  EXPENSES      XXX 

V 

Line  37 

TRANSPORT  RELATED  EXPENSES 

XXX 

Line  38 

TOTAL  OPERATING  EXPENSES 

XXX 

*     Detail  by  aircraft  type  on  Schedule  P-5. 


RSPA  Form  41 


Schedule  P-7 
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Line 

1 

Line 

2 

Line 

3 

Line 

4 

Line 

5 

Line 

6 

Line 

7 

Line 

8 

Line 

9 

Line 

10 

INSTRUCTIONS  FOR 
PROPOSED  SCHEDULE  P-7 

(GROUP  III  CARRIERS  ONLY) 

Aircraft  operating  expenses  (direct  operating  costs)  shall  be 
reported  as  follows: 

Total  =  Account  7098.9  for  total  all  aircraft  types  from 
Schedule  P-5.2 

Servicing,  sales  and  general  operating  expenses  (indirect  operating 
costs)  shall  be  reported  in  the  following  categories: 

Passenger  service  expense  shall  be  subdivided  as  follows: 

Flight  Attendant  Expense  =  Sum  of  Accounts  5524  +  5528.1  +  5530 

+  5531  +  5535  +  5536  +  5557  +  5568 

Food  Expense  =  Account  5551 

Other  In-flight  Expense  =  Account  5599  -  (Line  5  +  Line  6) 

Total  Passenger  Service  Expense  =  Sum  of  Lines  5+6+7 

Aircraft  servicing  expense  shall  be  subdivided  as  follows: 

Line  Servicing  Expense  =  Account  6126,1 

PLUS  an  allocation  of  the  balance  in  the  aircraft  servicing  expense 
function  (Account  6100)  after  the  following  accounts  have  been 
excluded:  Accounts  6126.1,  6126.2,  6130,  6137  and  6144.  This  , 
allocation  to  Line  10  is  based  on  the  ratio  of  Account  6126.1 
to  the  total  of  Accounts  6126.1  +  6126.2  +  6130. 

PLUS  an  allocation  of  the  servicing  administration  expense  function 
(Account  6300),  based  on  the  ratio  of  total  salary  expenses 
included  in  Line  10  (both  directly  assigned  and  allocated  as 
above)  to  total  salary  expenses  in  both  the  aircraft  servicing 
expense  function  (Account  6100)  and  the  traffic  servicing 
expense  function  (Account  6200). 

Line  11   Control  Expense  =  Accounts  6126.2  +  6130  +  6137 

PLUS  an  allocation  of  the  balance  In  the  aircraft  servicing  expense 
function  (Account  6100)  after  the  following  accounts  have  been 
excluded:  Accounts  6126.1,,  6126.2,  6130.  6137  and  6144.  This 
allocation  to  Line  11  is  based  on  the  ratio  of  the  total  of 
Accounts  6126.2  +  6130  to  the  total  of  Accounts  6126.1  +  6126.2 
+  6130. 

PLUS  an  allocation  of  the  servicing  administration  expense  function 
(Account  6300),  based  on  the  ratio  of  total  salary  expenses 
Included  in  Line  11  (both  directly  assigned  and  allocated  as 
above)  to  total  salary  expenses  in  both  the  aircraft  servicing 
expense  function  (Account  6100)  and  the  traffic  servicing 
expense  function  (Account  6200). 
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Line  12  Landing  Fees  =  Account  6144 

Line  13  Total  Aircraft  Servicing  Expense  =  Sum  of  Lines  10  +  11  ♦  12 

Line  14  Traffic  servicing  expense  shall  be  subdivided  as  follows: 

Line  15  Directly  Assignable  to  Passenger  =  Account  6226.3 

PLUS  all  other  expenses  in  the  traffic  servicing  expense  function 
(Account  6200)  that  can  be  directly  assigned  or  is  directly 
attributable  to  passenger  service  based  on  the  carrier's  own 
detailed  system  of  accounts. 

PLUS  allocation  of  the  servicing  administration  expense  function 
(Account  6300),  based  on  the  ratio  of  total  salary  expenses 
included  in  Line  15  (before  allocation)  to  total  salary 
expenses  in  both  the  aircraft  servicing  expense  function 
(Account  6100)  and  the  traffic  servicing  expense  function 
(Account  6200). 

Line  16   Directly  Assignable  to  Baggage  and  Cargo  =  Accounts  6226.4  +  6256 

PLUS  all  other  expenses  in  the  traffic  servicing  expense  function 
(Account  6200)  that  can  be  directly  assigned  or  Is  directly 
attributable  to  baggage  and/or  cargo  service  based  on  the 
carrier's  own  detailed  system  of  accounts. 

PLUS  an  allocation  of  the  servicing  administration  expense  function 
(Account  6300),  based  on  the  ratio  of  total  salary  expenses 
incuded  in  Line  16  (before  allocation)  to  total  salary  expenses 
in  both  the  aircraft  servicing  expense  function  (Account  6200). 

Line  17   Not  Directly  Assignable  = 

The  total  of  the  traffic  servicing  expense  function  (Account 
6200)  less  all  6200  related  amounts  in  Lines  15  and  16. 

PLUS  an  allocation  of  the  servicing  administration  expense  function 
(Account  6300),  based  on  the  ratio  of  total  salary  expenses 
included  in  Line  17  (before  allocation)  to  total  salary 
expenses  in  both  the  aircraft  servicing  expense  function 
(Account  6100)  and  the  traffic  servicing  expense  function 
(Account  6200). 

Line  18    Total  Traffic  Servicing  Expense  =  Sum  of  Lines  15  +  16  +  17 

Line  19   Reservation  and  sales  expense  shall  be  subdivided  as  follows: 
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Line  20        Directly  Assignable  to  Passenger  =  Accounts  6526.3  +  6539.1  +  6563 

PLUS  all  other  expenses  in  the  reservations  and  sales  expense 
function   (Account  6500)  that  caR  be  directly  assigned  or  is 
directly  attributable  to  passenger  service  based  on  the 
carrier's  own  detailed  system  of  accounts.  i 

Line  21        Directly  Assignable  to  Cargo  -  Accounts  6526.4  +  6539.2 

PLUS  all  other  expenses  in  the  reservations  and  sales  expense 
function  (Account  6500)  that  can  be  directly  assigned  or  is 
directly  attributable  to  cargo  service  based  on  the  carrier's 
own  detailed  system  of  accounts. 

Line  22         Not  Directly  Assignable  = 

The  total  of  the  reservations  and  sales  expense  function 
(Account  6500)  less  Lines  20  +  21. 

Line  23        Total  Reservation  and  Sales  Expense  =  Sum  of  Lines  20  >  21  -t^  22 

Line  24        Advertising  and  publicity  expense  shall   be  subdivided  as  follows: 

Line  25        Directly  Assignable  to  Passenger  » 

All  expenses  in  the  advertising  and  publicity  expense  function 
(Account  6600)  that  can  be  directly  assigned  or  is  directly 
attributable  to  passenger  service  based  on  the  carrier's  own 
detailed  system  of  accounts. 

Line  26        Directly  Assignable  to  Cargo  = 

All  expenses  in  the  advertising  and  publicity  expense  function 
(Account  6600)  that  can  be  directly  assigned  or  is  directly 
attributable  to  cargo  service  based  on  the  carrier's  own 
detailed  system  of  accounts. 

Line  27        Institutional  Advertising  Expense  » 

The  total  of  the  advertising  and  publicity  expense  function 
(Account  6600)  less  Lines  26  •»•  27. 

Line  28        Total  Advertising  and  Publicity  Expense  =  Sum  of  Lines  25+26+27 

Line  29         General  and  Administrative  Expense  »  Total   of  6800  function 

Line  30         Maintenance  and  depreciation— ground  property  and  equipment  shall   be 
subdivided  as  follows: 

Line  31        Maintenance  *  The  total  of  the  maintenance  expense  function  (Account 

5400)  less  Account  5299  for  total  all  aircraft  types 
from  Schedule  P-5.2. 
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Line  32   Depreciation  =  Account  7075,9 

Line  33    Total  Maintenance  and  Depreciation— Ground  Property  and  Equipment* 
Sum  of  Lines  31  +  32 

Line  34   Depreciation  Expense— Maintenance  Equipment  -  Account  7075.8 

Line  35        Amortization  (other  than  flight  equipment)  «  Accounts  7074.1  + 

7074.2  +  7076  (less  Account  7076  for  total  all  aircraft  types 
from  Schedules  P-5.2). 

Line  36        Total  Servicing,  Sales  and  General  Operating  Expenses  >  Sum  of 
Lines  8+13  +  18  +  23  +  28  +  29  +  33  +  34  +  35 

Line  37   Transport  Related  Expenses  »  Total  of  7100  function 

Line  38    Total  Operating  Expenses  =  Sum  of  Lines  2+36+37 

[FR  Doc.  85-19997  Filed  8-22-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HMith  Service 

42  CFR  Part  &7 

Health  Profesalone  Student  Loan 
Program 

AOCNCV:  Public  Health  Service,  HHS. 
action:  Final  regulations. 

summary:  This  rule  amends  existing 
regulations  governing  the  Health 
Professions  Student  Loan  (HPSL) 
program.  These  amendments  impose 
more  detailed  requirements  concerning 
the  exercise  of  due  diligence  by  schools 
in  loan  collections,  specify  a  penalty  for 
failure  to  comply  with  reporting 
requirements,  address  the  requirements 
for  proper  execution  and  safeguarding  of 
promissory  notes,  and  clarify  the  ^Tite- 
off  provision. 

CFFCCnvt  DATE:  These  regulations  are 
effective  September  23, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Peggy  Washburn.  Chief,  Program 
Development  Branch,  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  Room  8-48.  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  telephone 
number  301  443-4540. 

SUPPLEMENTARY  INFORMATION:  On 

September  6, 1984,  the  Assistant 
Secretary  for  Health,  Department  of 
Health  and  Human  Services,  with  the 
approval  of  the  Secretary,  published  in 
the  Federal  Register  (49  FR  35324]  a 
Notice  of  Proposed  Rulemaking  (NPRM] 
for  the  HPSL  program  which  proposed  to 
specify  procedures  that  a  school  must 
follow  prospectively  in  order  to  satisfy 
the  due  diligence  requirement  in  the 
collection  of  loans.  The  September  6 
NPRM  also  proposed  to  clarify  the 
requirements  relating  to  proper 
execution  and  safeguarding  of 
promissory  notes,  the  penalty  for  failure 
to  comply  with  reporting  requirements, 
and  the  provisions  applicable  to  the 
write-off  of  uncollectible  loans. 

The  Secretary  invited  interested 
persons  to  submit  comments  on  the 
proposed  rule  on  or  before  October  22, 
1984.  In  response,  the  Department 
received  22  comments  from  health 
professions  school  officials  and 
professional  associations.  A  discussion 
of  the  comments,  the  Department's 
responses,  and  the  regulatory  changes 
follows. 


Discussion  of  Comments,  Responses, 
and  Regulatory  Changes 

Section  57.208    Health  professions 
student  loan  promissory  note. 

Three  of  four  respondents  supported 
the  proposed  amendment  to  S  57.208, 
which  would  require  that,  where  State 
law  permits  individuals  to  void 
contracts  entered  during  minority, 
schools  must  obtain  security  or 
endorsement  on  promissory  notes  with 
minors.  One  respondent  opposed  the 
language  of  this  provision  because  he 
felt  that  the  operational  burden 
associated  with  obtaining  security  could 
be  overwhelming  for  an  educational 
institution.  The  respondent  therefore 
recommended  that  the  Department 
eliminate  the  reference  to  security. 

The  Department  recognizes  the 
respondent's  concern  for  keeping 
operational  burdens  to  a  minimum,  but 
believes  that  schools  should  have 
flexibility  where  possible  in  complying 
with  regulatory  requirements.  Therefore, 
since  the  proposed  language  gives  a 
school  the  option  of  obtaining  either 
security  or  endorsement,  and  would  not 
preclude  an  institution  from  requiring 
endorsement  in  these  cases,  the 
Department  has  adopted  the  provision 
as  proposed. 

Section  57.210    Repayment  and 
collection  of  health  professions  student 
loans. 

Section  S7.210(b)(l)(i):  Eight 
respondents  opposed  §  57.210(b](l)(i). 
which  would  require  the  school  to 
conduct  and  document  an  entrance 
interview  with  the  borrower.  These 
respondents  stated  that  most  schools 
would  find  it  difficult  if  not  impossible 
to  have  an  entrance  interview  with  each 
loan  recipient  due  to  staff  and  time 
requirements,  and  that  it  was 
unnecessary,  since  carrying  out  all  the 
other  due  diligence  steps  should  result 
in  timely  repayment  of  student  loans. 
Individual  respondents  also  questioned 
the  cost-effectiveness  of  this 
requirement,  suggesting  that  its  only 
value  lay  in  educating  students  who 
drop  out  with  no  warning  and  indicating 
that  this  is  an  unusual  occurrence 
among  HPSL  borrowers.  They  also 
doubted  that  there  would  be  significant 
retention  of  entrance  interview 
information  by  the  borrowers  and 
disagreed  with  the  Department's 
statement  that  conducting  entrance 
interviews  is  a  common  practice  among 
institutions. 

As  alternatives  to  the  proposed 
entrance  interview  requirement,  these 
respondents  recommended  one  or  more 
of  the  following:  (1)  That  the  promissory 
note  be  regarded  as  sufficient 


notification  to  the  borrower  of  his  or  her 
repayment  responsibilities:  (2)  that  the 
Department  require  the  award  letter  to 
identify  HPSL  funds  as  a  loan  and 
explain  the  repa^'ment  terms,  and  that 
this  replace  the  entrance  interview 
requirement;  (3)  that  the  Department 
permit  group  entrance  interviews,  with 
verified  attendance  as  sufficient 
docimientation;  (4)  that  the  Department 
permit  schools  to  conduct  the  entrance 
interview  by  mail;  (5)  that  the  language 
in  the  National  Direct  Student  Loan 
(NDSL)  regulations  (34  CFR  674.16), 
which  specifies  information  which  the 
borrower  must  receive  and  permits  the 
school  to  mail  the  information  to 
borrowers..be  adopted  in  place  of  this 
requirement:  and  (6)  that  the  entrance 
interview  be  suggested  but  not  required, 
with  emphasis  instead  on  the  exit 
interview.  Respondents  also  requested 
that,  if  implemented,  the  requirement  be 
explained  in  greater  detail,  and  phased 
in  over  2  years  to  allow  schools  time  to 
allocate  sufficient  money  and  personnel 
for  its  implementation. 

In  developing  this  provision,  the 
Department  purposely  chose  language 
that  did  not  specify  the  manner  in  which 
the  entrance  interview  must  be 
conducted  so  that  each  institution  could 
develop  entrance  interview  procedures 
that  are  practical,  given  its  level  of  staff 
and  financial  resources.  The  Department 
views  the  term  "entrance  interview"  to 
mean  a  meeting  (individually  or  in 
groups]  during  which  the  school  informs 
the  borrower  of  the  rights  and 
responsibilities  associated  with  the  loan 
and  obtains  personal  information  from 
the  borrower  that  would  assist  in  the 
loan  collection  process. 

Since  the  public  comments  expressed 
both  opposition  and  uncertainty 
regarding  the  proposed  requirement  of 
an  entrance  interview,  the  Department 
has  modified  the  provision.  The 
provision  as  modified  requires  that 
before  disbursing  HPSL  fimds  to  a 
borrower  in  a  given  academic  year,  the 
school  must  have  documentation  which 
indicated  that  the  borrower  is  aware  of 
the  rights  and  responsibilities 
associated  with  HPSL  funds,  and  must 
obtain  personal  information  that  would 
assist  in  locating  the  borrower,  if  he  or 
she  fails  to  keep  the  school  informed  of 
his  or  her  current  address.  Although  not 
required  by  this  provision,  the 
Department  also  strongly  encourages 
schools  to  use  the  entrance  interview  as 
an  opportunity  to  provide  borrowers 
with  comprehensive  debt  management 
counseling  in  order  to  prevent 
delinquency.  The  Department 
recommends  that  entrance  interviews  be 
conducted  in  person  (individually  or  in 
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groups);  however,  the  provision  as 
implemented  will  permit  a  school  to 
satisfy  this  requirement  through  an 
exchange  of  information  by  mail  when 
the  school  determines  that  a  face-to-face 
meeting  is  impracticable. 

Section  57.210(b)(l)(ii):  Two 
respondents  opposed  §  57.210(b)(l)(ii), 
which  would  require  schools  to  conduct 
and  document  exit  interviews  with 
borrowers.  Both  requested  that  the 
Department  clarify  the  information  that 
schools  must  collect  during  the  exit 
interview  so  that  schools  could  be 
assured  that  they  are  in  compliance  with 
this  requirement.  In  response  to  these 
comments,  the  Department  has  modified 
this  provision  to  require  that,  during  the 
exit  interview,  the  school  must  inform 
each  borrower  of  the  terms  of 
repayment,  remind  the  borrower  of  his 
or  her  rights  and  responsibilities,  and 
update  the  personal  information 
collected  during  the  entrance  interview 
which  would  assist  in  locating  the 
borrower  if  he  or  she  fails  to  notify  the 
school  of  an  address  change. 

One  respondent  also  suggested  that 
the  exit  interview  be  required  to  address 
all  of  the  student's  educational  loans, 
noting  that  a  comprehensive  overview  of 
his  or  her  debt  would  help  the  student  to 
manage  all  obligations  more  easily. 
Although  the  Department  agrees  that  the 
exit  interview  could  be  used  for 
comprehensive  debt  counseling,  debts 
other  than  HPSL  loans  are  beyond  the 
scope  of  these  regulations. 

Section  S7.210(b)(JXiii).  (iv).  and(v): 
Two  respondents  opposed  as  regulatory 
requirements  |  57.210(b)(l)(iii).  (iv),  and 
(v),  which  would  require  that  the  school 
notify  the  borrower  in  writing  of  the 
impending  repayment  obligation  at  least 
twice  during  the  grace  period  and  once 
prior  to  the  end  of  an  approved  period  of 
deferment,  and  perform  regular  billing. 
Both  opponents  agreed  that  these  were 
excellent  guidelines  for  schools  to 
follow,  but  objected  to  them  as 
requirements  which,  if  not  met  would 
automatically  result  in  denial  of  a  write- 
off request  (regardless  of  the 
extensiveness  of  a  school's  collection 
efforts  as  a  whole)  for  loans  covered  by 
these  regulations. 

The  Department  developed  these 
proposals  because  over  time  many 
schools  have  requested  a  series  of 
specifk  regulatory  procedures  that 
would  clarify  the  due  diligence 
requirement  for  purposes  of  requesting 
the  write-off  of  uncollectible  loans.  In 
the  absence  of  additional  opposition 
from  respondents,  the  Department 
continues  to  believe  that  most  schools 
still  favor  more  specific  regulatory  due 
diligence  provisions,  and  further  notes 
that  the  two  respondents  did  not  object 


to  the  provisions  themselves.  Therefore, 
the  Department  has  implemented  them 
as  proposed,  except  that  the  time  frame 
during  which  the  notification  to  a 
borrower  in  deferment  must  occur  has 
been  changed  to  1  to  3  months  prior  to 
the  expiration  of  the  approved 
deferment  period  to  provide  schools 
with  more  flexibility  in  complying  with 
this  requirement. 

Section  57.210(b)(l)(vi):  Eight 
respondents  opposed  S  57.21 0(b)(l)(vi), 
which  would  require  at  least  Hve 
attempts  to  contact  past  due  borrowers 
prior  to  their  payments  becoming  120 
days  past  due.  These  respondents 
indicated  that  five  written  ccxitacts  were 
excessive,  and  that  this  proposal  as 
written  would  not  assist  in  promoting 
collections.  Two  respondents  felt  that 
contacts  at  intervals  more  frequent  than 
30  days  would  be  cumbersome  and 
expensive,  would  not  provide  sufficient 
time  to  process  checks  or  deferments, 
and  could  cause  misunderstaDding  and 
frustration  when  letters  demanding 
payment  crossed  in  the  mail  with 
payments  from  borrowers.  One 
respondent  also  noted  there  are  no  data 
to  show  that  the  cost-benefit  ratio  of  five 
contacts  is  greater  than  that  of  three  or 
four  contacts. 

Two  respondents  suggested  that  since 
regular  billing  will  continue  during  this 
time,  three  notices  in  addition  to  ^ 
regular  billing  should  suffice.  Three 
suggested  that  this  provision  of  the 
HPSL  regulations  should  be  consistent 
with  the  Department  of  Education's  (ED) 
proposed  modification  to  the  NDSL 
regulations,  which  would  require  three 
written  notices  within  60  days  of 
delinquency.  One  recommended  that  the 
provision  allow  for  two  of  the  Bve 
contacts  to  be  made  by  phone,  rather 
than  in  writing,  citing  several 
advantages  of  telephone  collections. 
Another  recommended  that  four  written 
contacts  would  be  more  appropriate, 
and  requested  that  the  Department 
demonstrate  the  utility  of  the  fifth  letter 
before  requiring  it. 

In  response  to  these  comments,  the 
Department  has  modified  this  provision 
to  require  a  minimum  of  four 
documented  and  reasonably  spaced 
contacts,  at  least  three  of  which  must  be 
in  writing  at  not  more  than  30-day 
intervals,  prior  to  the  loan  becoming  120 
days  past  due.  provided  ^at  the  school 
has  a  current  address  for  the  borrower. 
These  revisions  will  permit  each  school 
to  use  follow-up  procedures  for 
collecting  HPSL  funds  which  are 
consistent  with  its  NDSL  collection 
procedures  and  will  provide  the  option 
of  using  personal  or  telephone  contacts 
as  part  of  its  follow-up  procedures. 
Personal  or  telephone  contacts,  if  used. 


must  be  documented  as  to  the  date  of 
contact,  the  per8on(8)  coBtacted  and  a 
short  summary  of  the  substance  of  the 
conversation.  The  requirement  tiiat  the 
contacts  be  reasonably  spaced  will 
permit  each  school  to  establish  intervals 
which  will  be  most  effective  in  its 
collection  efforts  but  will  also  assure 
that  a  school  does  not  make  four 
contacts  in  a  single  week  and  data  to 
be  in  comphance  with  this  provision. 
Further,  the  revised  provision  makes 
allowance  for  those  cases  in  %vfaich  a 
school  does  not  have  a  current  address 
for  the  borrower  and  thus  cannot  make 
four  contacts  in  the  120-day  period 
following  the  payment  due  date.  The 
Department  reminds  schools  that  this 
provision  sets  forth  minimum 
requirements,  and  strongly  encourages 
schools  to  include  additional  written, 
telephone,  at  personal  contacts  in  (beir 
follow-up  procedures  as  necessary  to 
maximize  the  effectiveness  of  their  loan 
collection  efforts. 

Section  S7.210fb}fl)fnii):  One 
respondent  commented  on  the 
requirement  to  use  collection  agents. 
requesting  that  the  Department  aHow 
the  costs  of  in-house  collection  agents  to 
be  charged  to  the  fund.  Tbe  Department 
notes  that  S  57JH)5(a)(3]  of  the  existing 
regulations  permits  schools  to  chai^ge  to 
the  fund,  to  the  extent  spedficaUy 
approved  by  Ae  Secretary,  other 
collection  costs  that  exceed  the  usual 
expenses  incurred  in  tiie  collection  of 
health  professions  student  loans.  Based 
on  this  regulatory  pro\ision, 
departmental  policy  permits  schools  to 
charge  the  costs  of  a  collection  agent 
(commercial  or  in-house)  to  tfie  HPSL 
fund  as  long  as  the  school  is  exercising 
due  diligence  in  its  collection  efforts. 
Further  guidance  regarding  the  actual  in- 
house  collection  agent  costs  that  can  be 
chained  to  the  hmd  is  provided  in 
program  policy  documents. 

Section  57^10(b)(l)(ix):  Five 
respondents  opposed  §  57.2ia(b)(I}(ix). 
which  would  require  that  schools 
institute  litigation  to  collect  delinquent 
loans  after  all  other  collection  efforts 
have  failed,  provided  that  litigation  is 
appropriate.  Hie  opposition  focused  on 
the  lack  of  criteria  to  be  followed  in 
determining  whether  to  litigate. 
Respondents  requested  that  the 
Department  either  leave  the 
determination  of  when  to  litigate  solely 
at  the  discretion  of  the  institution  or 
define  specific  criteria  for  schools  to 
follow,  so  that  the  Department  could  oat 
deny  a  write-off  request  if  it  disagreed 
with  the  school's  criteria  for  deciding 
when  to  litigate.  Others  suggested  that 
the  Department  incorporate  into  Uiis 
provision  the  NDSL  regulations  which 
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specify  when  to  litigate  delinquent 
NDSL  accounts  or  define  "appropriate" 
in  terms  of  cost-effectiveness.  It  was 
also  requested  that  the  language  of  the 
litigation  provision  be  flexible  enough  so 
that  State  schools  would  not  be  bound 
by  requirements  that  conflict  with  State 
litigation  procedures. 

In  response  to  these  comments,  the 
Department  clarifies  that  a  school 
should  not  litigate  a  delinquent  loan 
when  such  action  would  not  be  cost- 
effective,  but  considers  litigation  an 
essential  part  of  sound  due  diligence 
procedures  in  all  other  cases. 
Accordingly,  the  Department  has 
modified  this  provision  to  require 
litigation  unless  the  school  determines, 
subject  to  the  approval  of  the  Secretary, 
that  such  litigation  would  not  be  cost- 
effective. 

Section  57.210(b)(l)(x):  Three 
respondents  opposed  §  57.210(b)(l)(x), 
which  would  require  schools  to  report 
borrowers  who  are  more  than  120  days 
past  due  to  credit  bureaus,  when 
appropriate.  Two  respondents  stated 
that  the  Department  should  grant 
schools  discretion  in  determining  when 
to  use  credit  bureaus  and  should  not 
require  the  use  of  credit  bureaus  until  all 
other  collection  efforts  have  proven 
unsuccessful.  They  were  concerned  that 
this  requirement  could  preclude  a 
delinquent  borrower  from  securing  a 
commercialloan  to  repay  the  HPSL 
loan,  and  thus  would  inhibit  rather  than 
aid  the  collections  process. 

Although  there  could  be  occasional 
instances  where  disclosure  of  a 
borrower's  delinquent  status  to  a  credit 
bureau  would  make  it  more  difficult  for 
the  borrower  to  repay,  many  schools 
have  indicated  that  reporting  to  a  credit 
bureau  is  more  often  a  valuable  and 
effectivfe  collection  tool  which  augments 
rather  than  impedes  their  collection 
efforts.  Therefore,  the  Department  has 
maintained  this  provision  and  has 
clarifies  it  by  deleting  the  reference  to 
"when  appropriate."  This  revision  will 
require  that  a  school  apply  the  credit 
bureau  provision  uniformly.  The 
Department  also  clarified  that  if  a 
school  encounters  situations  in  which  it 
believes  that  a  credit  bureau  should  not 
be  used,  it  may  request  an  exception  as 
permitted  under  §  57.210(b)(1). 

One  respondent  felt  that  this 
requirement  would  be  costly  and 
burdensome  and  could  result  in  schools 
that  are  unfamiliar  with  credit  bureau 
laws  becoming  involved  in  lawsuits  for 
failure  to  comply  with  the  la\  s 
governing  the  use  of  credit  bureaus.  The 
Department  notes  that  §  57.205(a)(3)  of 
the  HPSL  regulations  permits  schools  to 
charge  to  the  HPSL  fund  the  costs 
associated  with  membership  in  credit 


bureaus,  which  would  include  the  cost 
of  reporting  delinquent  accounts  to  a 
credit  bureau.  Further,  in  addition  to  the 
Department's  guidance  for  complying 
with  the  credit  bureau  requirement, 
schools  should  be  able  to  obtain 
information  on  credit  bureau  laws  from 
their  professional  associations,  credit 
bureaus,  or  their  institutional  legal 
counsel  to  assist  them  in  establishing 
routine  procedures  for  using  credit 
bureaus  which  comply  with  credit 
bureau  laws  and  are  not  overly 
burdensome. 

Section  57.210(b)(1):  Two  respondents 
opposed  the  last  sentence  of 
§  57.210(b)(1).  which  would  permit 
schools  to  substitute  other  collection 
techniques  in  place  of  those  outlined  in 
the  regulations,  provided  that  they  have 
demonstrated  the  effectiveness  of  the 
techniques  and  obtained  written 
approval  from  the  Secretary.  Both 
respondents  were  concerned  that  the 
requirement  to  demonstrate  the 
effectiveness  of  a  technique  would  be 
burdensome  and  would  inhibit 
innovation  in  collection  efforts.  One 
recommended  that  the  Department 
establish  "Criteria  for  Acceptable 
Methods  of  Due  Diligence,"  to  be  used  in 
auditing  the  school's  compliance  with 
the  regulations. 

The  Department  included  this 
provision  because  it  recognized  that 
schools  may  have  specific  reasons  for 
deviating  from  the  prescribed 
procedures  and  that  such  deviations 
would  not  necessarily  result  in  a  lack  of 
due  diligence.  The  Department, 
therefore,  wishes  to  permit  alternative 
procedures  to  be  used;  however,  the 
Department  must  determine  that  the 
regulatory  requirement  to  exercise  due 
diligence  is  still  met.  Accordingly,  the 
Department  has  made  no  change  in  this 
provision. 

Section  57.210(b)(4):  Eight  respondents 
opposed  S  57.210(b)(4).  which  would 
clarify  the  write-off  procedures.  One 
respondent  felt  that  this  provision  would 
fail  to  encourage  the  use  of  the  write-off 
process  by  requiring  schools  to 
reimburse  the  fund  for  loans  that  are 
disapproved.  The  Department  reminds 
schools  that  although  they  are 
responsible  for  reimbursing  the  fund  for 
disapprovals,  there  is  no  required  time- 
frame within  which  such  reimbursement 
must  occur.  Accordingly,  if  the 
Department  disapproves  a  write-off 
request,  the  school  has  the  option  of 
reimbursing  the  fund  out  of  institutional 
moneys  at  its  convenience  or  of  carrying 
they  loan  on  its  books  as  a  delinquent 
account  until  the  distribution  of  assets. 

Respondents  also  suggested  that  the 
Department  replace  write-off  with  an 
assignment  process  so  that  it  could  use 


Federal  expertise  and  resources  to 
attempt  to  collect  these  loans  and  return 
any  money  collected  to  the  schools'  loan 
funds.  Since  section  741(h)  of  the 
existing  HPSL  legislation  prohibits 
assignment  the  Department  cannot 
accept  this  recommendation.  Schools 
should  note  that  an  assignment  process 
would  involve  a  legal  transfer  of  the 
defaulted  notes  to  the  Federal 
Government  and  thus  would  not  allow 
for  a  retirni  of  collections  to  the  schools' 
HPSL  funds.  However.  Congress  has 
considered  in  recent  legislative 
proposals  a  referral  provision,  which 
would  permit  the  Federal  Government  to 
assist  the  schools  in  collecting 
delinquent  loans  and  return  a  portion  of 
any  loans  collected  the  schools'  HPSL 
funds. 

Two  respondents  were  concerned  that 
the  Department  would  apply  the  due 
diligence  procedures  in  §  57.210(b)(l)(i) 
through  (x)  retroactively,  rather  than 
prospectively,  in  reviewing  write-off 
requests. 

The  Department  clarifies  that  the 
series  of  procedures  outlined  in  (i) 
through  (vii)  are  required  steps  of  the 
due  diligence  process  as  of  the  effective 
date  of  these  regulatory  amendments. 
These  steps  are  in  addition  to  the 
procedures  outlined  in  (viii)  through  (x). 
which  were  already  in  effect  under 
previously  existing  regulations.  For  any 
loan  made  on  or  after  the  effective  date 
of  these  regulatory  amendments,  the 
Department  requires  that  a  school 
follow  each  of  the  steps  (i)  through  (x) 
(unless  they  have  requested  and 
received  v^rritten  approval  of  alternate 
techniques)  in  order  to  be  in  compliance 
with  the  due  diligence  requirement. 

For  any  loan  made  prior  to  the 
effective  date  of  these  regulatory 
amendments,  the  Department  requires 
that  a  school  apply  the  new  due 
diligence  requirements  prospectively  to 
the  extent  that  it  is  possible  to  do  so. 
Thus,  in  order  to  be  in  compliance  with 
the  due  diligence  requirement  for  such  a 
loan,  the  procedures  that  a  school 
followed  prior  to  the  effective  date  of 
these  amendments  must  be  in 
conformance  with  "generally  accepted 
collection  practices,"  as  required  by 
previously  existing  regulations,  and  the 
procedures  followed  after  the  effective 
date  of  the  amended  regulations  must 
include  all  steps  of  the  new  requirement 
that  can  be  followed  prospectively 
(unless  the  Department  has  approved 
alternate  techniques). 

One  respondent  suggested  that 
schools  be  given  authority  to  write  off 
loans  of  $500  or  less  and  that  loans 
greater  than  $500  should  be  accepted  by 
the  Department  without  undergoing  a 


Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23.  1985  /  Rules  and  ReguJatJons  34119 


case-by-case  review,  provided  that  the 
biennial  audit  confirms  that  the  school 
is  in  compliance  with  the  requirement  to 
exercise  due  diligence.  Since  the 
Department  must  assure  that  the 
revolving  loan  funds  do  not  absorb 
losses  that  occur  because  of  improper 
management  by  the  schools,  it  is 
necessary  to  continue  to  review  write- 
oi?  requests  on  a  case-by-case  basis. 

Another  respondent  felt  that  the  issue 
in  reviewing  a  write-off  request  should 
be  whether  the  institution's  inaction 
contributed  to  a  loan's  uncoUectibility, 
not  whether  the  institution  can 
document  that  it  completed  each  step  of 
the  due  diligence  procedures.  The 
Department  believes  that  failure  to 
perform  any  of  these  steps  (or  approved 
alternative  procedures,  if  applicable) 
would  be  an  important  factor 
contributing  to  the  uncoUectibility  of  a 
loan  and  therefore  would  be  proper 
grounds  for  denying  write-off. 

One  respondent  recommended  that 
for  loans  delinquent  prior  to  the 
effective  date  of  these  regulations,  the 
Department  should  ignore  past 
inadequacies  in  the  school's  due 
diligence  procedures  and  require  that  a 
school  pursue  any  collection  efforts 
currently  possible  to  be  eligible  for 
write-off  approval.  Two  respondents 
noted  that  this  approach  would  be 
consistent  with  the  S.  2574  conference 
report  language,  which  stated  that 
schools  should  not  be  penalized  for  past 
administrative  inadequacies. 

As  indicated  previously,  the  purpose 
of  the  write-off  review  process  is  to 
assure  that  the  revolving  loan  funds  are 
not  diminished  by  losses  which  occur 
because  a  school  failed  to  comply  with 
the  longstanding  requirement  to  exercise 
due  diligence  in  the  collection  of  HPSL 
funds.  'The  Department  continues  to 
believe  that  it  would  be  poor 
stewardship  of  Federal  monies  to  grant 
write-off  approval  in  cases  where 
schools  are  unable  to  show  that  they 
complied  with  the  regulatory  due 
diligence  requirement  in  their  past 
collection  efforts. 

One  respondent  expressed  concern 
that  the  regulations  fail  to  specify  in 
detail  the  documentation  necessary  for 
write-off  approval.  This  respondent 
noted  that  an  institution  can  perform  the 
steps  outlined  in  these  proposed 
regulations  and  still  be  denied  write-off 
for  failure  to  maintain  and  submit  such 
records  as  copies  of  bills  or  other 
specific  proof  of  regular  billing.  The 
Department  clarifies  that  the  types  of 
documentation  necessary  for  receiving 
write-off  approval  should  be  available 
as  part  of  the  records  that  a  school 
maintains  in  keeping  with  its  standard 
accounting  and  fiscal  management 


procedures.  Since  the  actual  format  of 
this  documentation  may  vary  from  one 
institution  to  another,  the  Department 
believes  it  is  to  the  schools'  benefit  not 
to  outline  more  specific  documentation 
requirements  in  the  regulations  and  has. 
therefore,  retained  the  provision  as 
proposed.  However,  recent  policy 
memoranda  have  provided  clarification 
regarding  the  types  of  documentation 
necessary  for  receiving  write-off 
approval.  Because  there  continues  to  be 
concern  among  schools  that  existing 
documentation  requirements  are 
burdensome  and  unreasonable,  the 
Department  will  notify  the  schools 
through  future  policy  memoranda  if  it 
determines  that  changes  in 
documentation  requirements  are 
possible. 

Section  57.215    Records,  reports, 
inspection,  and  audit. 

Six  respondents  opposed  §  57.215, 
which  would  require  schools  to  submit 
required  reports  within  45  days  of  the 
close  of  the  reporting  period  and  specify 
penalties  for  failure  to  comply  with  the 
reporting  requirements.  Two 
respondents  stated  that  a  45-day 
deadline  for  submission  of  annual 
reports  may  necessitate  that  the  data  be 
prepared  manually,  causing  an 
unjustified  increase  in  the  workload  and 
expense  of  completing  the  report,  and 
may  result  in  less  accurate  data.  As 
alternatives,  one  respondent  suggested 
that  the  mandatory  time  frame  be 
eliminated,  and  two  others  suggested 
that  schools  be  given  60  days  to 
complete  the  annual  report  to  allow 
schools  more  time  at  the  close  of  their 
fiscal  year  to  resolve  ledger 
discrepancies  before  constructing  the 
data  base  needed  for  completing  the 
annual  report. 

The  45-day  reporting  deadline  is 
critical  for  assuring  that  the  Department 
can  conduct  Federal  monitoring 
activities,  such  as  reviewing  schools' 
delinquency  rates  and  complying  with 
Federal  reporting  requirements,  on  a 
timely  basis.  Therefore,  no  change  has 
been  made  in  this  requirement. 

Respondents  also  suggested  that  the 
Department  permit  schools  to  collect  an 
administrative  allowance  from  their 
HPSL  funds.  The  Department  notes  that 
the  HPSL  legislation  does  not  permit  the 
HPSL  fund  to  be  used  for  general 
administrative  costs. 

Three  respondents  commented  on  the 
penalties  for  failure  to  comply  with  the 
reporting  requirements.  While  they 
recognized  that  the  Department  needs  to 
penahze  schools  that  blatantly  disregard 
program  regulations,  they  viewed 
suspension  as  an  unnecessary  and 
unwarranted  penalty  which  hurts  future 


loan  recipients  and  is  too  severe  as  a 
first  corrective  action,  and  felt  that  the 
Department  should  not  impose 
termination  without  giving  the  school  an 
opportimity  to  appeal.  To  improve  this 
provision,  they  suggested  that  the 
Department  (1)  send  each  school  a 
notification  confirming  receipt  of  its 
report  or  indicating  nonreceipt  and 
reminding  it  of  the  due  date  prior  to 
suspension,  and  (2)  notify  suspended 
institutions  of  the  exact  date  that  uicfa 
status  becomes  effective  rather  than 
placing  the  responsibility  of  ensuring 
receipt  on  the  school. 

In  response  to  these  comments,  the 
Department  reminds  schools  that  the 
instructions  accompanying  the  reports 
do  indicate  both  the  due  date  and  the 
date  upon  which  a  school  will  enter 
suspended  status  if  its  report  has  not 
been  received  on  time.  Following  the 
due  date,  the  Department  mails  a  follow- 
up  letter  to  schools  which  have  not 
submitted  their  repwrts,  reminding  them 
that  they  are  in  suspended  status.  To 
send  the  suspension  letter  any  eariier 
would  create  unnecessary  confusion, 
since  many  reports  are  received  just 
before  or  on  the  due  date. 

One  respondent  commented  on  the 
requirement  that  a  school  in  suspended 
status  place  its  HPSL  funds  in  an 
insured  interest-bearing  account  and 
questioned  whether  the  Federal 
Government  can  require  a  State  to  pay 
interest  to  the  fund.  The  Department 
notes  that  Federal  regulations  preempt 
State  law,  and  that  the  terms  of 
agreement  for  participating  in  the  HPSL 
program  require  that  any  earnings  of  the 
fund  be  returned  to  the  fund. 

The  Department  has  also  included  a 
paragraph  (e)  in  this  section  to  state  that 
institutional  officials  who  have 
information  which  indicates  the 
potential  or  actual  commission  of  fraud 
or  other  offenses  against  the  United 
States,  involving  these  loan  funds, 
should  promptly  provide  this 
information  to  the  appropriate  Regional 
Office  of  Inspector  General  for 
Investigations.  This  language  is  being  . 
added  to  clarify  the  role  of  the  HHS 
Office  of  Inspector  General  in 
investigating  actual  or  suspected  acts  of 
fraud,  as  well  as  to  inform  individuals 
who  are  party  to  financial  transactions 
involving  these  funds  of  their 
responsibility  to  report  information 
regarding  such  acts  to  the  appropriate 
Regional  Inspector  General  for 
Investigations. 

Regulatory  Flexibility  Ad  aad  BsacuUva 
Order  12291 

One  respondent  felt  that  the  burden  of 
48.6  hours  per  school  in  the  proposed 
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rule  is  not  realistic  and  that  schools 
have  incurred  many  more  hours  of  work 
to  implement  the  ten  steps  proposed. 
The  Department  clarifies  that  the  48.6 
hour  average  burden  per  school  was 
based  on  the  time  required  to  comply 
with  the  reporting  and  recordkeeping 
requirements  imposed  by  these 
regulations,  but  does  not  address  time 
required  to  carry  out  activities  of  these 
regulations  apart  from  the  reporting  or 
recordkeeping  requirements.  This  figure 
has  been  updated  below. 

As  the  proposed  rule  stated,  there  are 
two  areas  of  potential  impact  resulting 
from  this  regulation.  First,  the  new 
requirements  may  impose  some 
administrative  costs  on  schools.  These 
costs  will  be  minor  because  for  the  most 
part  the  regulations  merely  codify 
existing  due  diligence  practices.  A  few 
schools  may  be  required,  as  a  result  of 
these  rules,  to  expand  their  due 
diligence  (iractices.  However,  these 
schools  are  likely  to  improve  the 
administration  of  their  loan  programs,  so 
that  any  added  administrative  costs 
would  be  offset  by  increased  loan 
collections.  Further,  although  there  are 
new  recordkeeping  and  reporting 
requirements,  they  are  minor,  imposing 
an  average  burden  of  51.4  hours  on  each 
school. 

Second,  the  rules  will  have  some 
effect  on  each  schoors  loan  fund.  We 
expect  that  most  schools  will  comply 
with  the  new  due  diligence  requirements 
and  as  a  result  their  loan  collections 
should  increase.  A  few  schools  may  not 
comply  with  the  new  requirements,  in 
which  case  they  would  be  required  to 
reimburse  the  fund  for  the  unpaid 
balance  of  any  loan  to  which  these 
requirements  apply. 

For  the  reasons  described  above,  the 
Secretary  certifies  that  this  proposed 
regulation  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980.  Further  the  rule  does  not 
meet  the  criteria  for  a  major  rule  under 
Executive  Order  12291  and  therefore 
does  not  require  a  regulatory  impact 
analysis  and  review. 

Paperwork  Reduction  Act 

These  final  regulations  contain  the 
following  recordkeeping,  reporting,  and 
disclosure/notification  requirements 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  {OMB) 
under  the  Paperwork  Reduction  Act  of 
1980  (Pub.  L  9ft-511):  S  57.208,  approval 
number  0915-0094  (promissory  note); 
§  57.210.  approval  number  0915-0094 
(entrance  interview,  exit  interview, 
borrower  notificatioos,  credit  bureau 


notification);  S  57.215,  approval  nimiber 
0915-0094  (reporting  requirements). 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of 
disadvantaged.  Educational  facilities. 
Educational  ttudy  programs.  Emergency 
medical  services.  Grant  programs' 
education.  Grant  programs-health. 
Health  facilities.  Health  professions. 
Loan  programs-health,  Medical  and 
dental  schools.  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  the  Department  of 
Health  and  Human  Services  amends 
Subpart  C  of  42  CFR  Part  57  as  follows: 

Dated:  June  20. 1985. 
James  O.  Mmoii. 

Assistant  Secretary  for  Health. 

Approved:  August  2. 1985. 
Margaret  M.  Heckler, 

Secretary. 

(Catalog  of  Federal  Domestic  Asaistance.  No. 
13.342,  Health  Professions  Student  Loan 
Program] 

PART  57— [AMENDED] 

Subpart  C— Health  Professions 
Student  Loans 

1.  The  authority  citation  for  Part  57 
continues  to  read  as  follows: 

Autliority:  Sec.  215,  Public  Health  Service 
Act.  58  Stat.  690,  as  amended.  63  Stat.  35  (42 
U.S.C.  216):  sees.  740-744,  Public  Health 
Service  Act,  77  Stat.  170-173.  90  Stat.  2286- 
2268, 91  Stat  390-391.  95  Stat  920  (42  U.S.C. 
294in-q). 

2.  Section  57.208  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b)  and  adding  the  0MB 
control  number  at  the  end  of  the  section 
to  read  as  follows: 

§57.208    Healtti  profMSiora  Student  loan 
promlisory  note. 

(a)  Promissory  note  form.  Each  health 
professions  student  loan  must  be 
evidenced  by  a  properly  executed 
promissory  note  in  a  form  approved  by 
the  Secretary.  The  school  must 
safeguard  the  promissory  note  against 
fire,  theft,  and  tampering. 

(b)  Security.  A  school  must  require 
security  or  endorsement  if  the  borrower 
is  a  minor  and  if,  under  the  applicable 
State  law.  the  note  signed  by  him  or  her 
would  not  create  a  binding  obligation. 
The  school  may  not  require  security  or 
endorsement  in  any  other 
circumstances. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0815-0094] 

3.  Section  57.210  is  amended  by 
revising  paragraph  (b)(1),  adding 


paragraph  (b)(4],  and  adding  the  OMB 
control  number  at  the  end  of  the  section 
to  read  as  follows: 

§  57.210    Repeymenl  end  collection  of 
health  profeeelone  student  loans. 

*        •        •        •        • 

(b)(1)  Each  school  at  which  a  fund  is 
established  must  exercise  due  diligence 
in  the  collection  of  health  professions 
student  loans  due  the  fund.  In  the 
exercise  of  due  diligence,  a  school  must 
follow  procedures  which  are  at  least  as 
extensive  and  effective  as  those  used  in 
the  collection  of  other  student  loan 
accounts  due  the  school,  and  must  use 
the  steps  outlined  below  in  accordance 
with  collection  practices  which  are 
generally  accepted  among  institutions  of 
higher  education: 

(i)  Conduct  and  document  an  entrance 
interview  (individually  or  in  groups) 
with  the  borrower  prior  to  disbursing 
HPSL  funds  in  an  academic  year.  During 
the  entrance  interview  the  school  must 
obtain  dociunentation  which  indicates 
that  the  borrower  is  aware  of  the  rights 
and  responsibilities  associated  with 
HPSL  funds  and  personal  information 
which  would  assist  in  locating  the 
borrower  if  he  or  she  fails  to  keep  the 
school  informed  of  his  or  her  current 
address.  The  requirements  of  this 
subparagraph  may  be  met  by 
correspondence,  d  the  school 
determines  that  a  face-to-face  meeting 
(individually  or  in  groups]  is 
impracticable. 

(ii)  Conduct  and  document  an  exit 
interview  (individually  or  in  groups) 
with  the  borrower.  During  the  exit 
interview,  the  school  must  provide  each 
borrower  with  information  necessary  to 
carry  out  the  terms  of  repayment 
remind  the  borrower  of  the  rights  and 
responsibihties  associated  with  HPSL 
funds,  and  update  the  personal 
information  collected  prior  to  disbursing 
HPSL  funds  which  would  assist  in 
locating  the  borrower  if  he  or  she  fails  to 
keep  the  school  informed  of  his  or  her 
current  address.  If  the  borrower 
terminates  studies  without  advance 
notice,  the  school  must  document 
attempts  to  inform  the  borrower  of  the 
substance  of  the  exit  interview  and  to 
secure  exit  interview  information  fiom 
the  borrower  by  mail. 

(iii)  Notify  the  borrower  in  writing  of 
the  impending  repayment  obligation  at 
least  twice  during  the  grace  period; 

(ivj  Notify  a  borrovwer  who  is  in 
deferment  status  in  writing  of  the 
impending  repayment  obligation  1  to  3 
months  prior  to  the  expiration  of  the 
approved  period  of  deferment; 

(v)  Perform  regular  billing; 
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(vi)  Follow  up  past  due  payments  with 
a  series  of  at  least  four  documented  and 
reasonably  spaced  attempts  to  contact 
the  borrower,  at  least  three  of  which 
must  be  in  writing  at  not  more  than  30- 
day  intervals,  prior  to  the  loan  becoming 
120  days  past  due.  provided  that  the 
school  has  a  current  address  for  the 
borrower; 

(vii)  Perform  address  searches  when 
necessary: 

(viii)  Use  collection  agents,  which 
may  include  the  use  of  an  internal 
collection  agent; 

(ix)  Institute  legal  proceedings  against 
borrowers  after  all  other  attempts  at 
collection  have  failed,  unless  the  school 
determines,  subject  to  the  approval  of 
the  Secretary,  that  such  litigation  would 
not  be  cost-effective;  and 

(x)  Become  a  member  of  a  credit 
bureau  and  notify  the  credit  bureau  of 
accounts  past  due  by  more  than  120 
days. 

In  place  of  one  or  more  of  the  procedures 
outlined  above  schools  may  substitute 
collection  techniques  that  are  equally  or 
more  effective,  but  only  after  they  have 
demonstrated  the  effectiveness  of  the 
techniques  and  obtained  written 
approval  from  the  Secretary. 
*        *        «        *        * 

(4)  A  school  may  request  permission 
to  write  off  uncollectible  loans.  In  any 
instance  where  the  Secretary  determines 
that  a  school  has  failed  to  exercise  due 
diligence  in  the  collection  of  a  loan,  in 
accordance  with  the  applicable 
regulatory  requirements,  the  school  will 
be  required  to  place  in  the  fund  an 
amount  equal  to  the  full  amount  of 
principal  and  interest  that  remains 
uncollected  on  that  loan.  If  the  Secretary 
determines  that  a  school  has  exercised 
due  diligence  in  the  collection  of  a  loan, 
in  accordance  with  the  applicable 
regulatory  requirements,  the  Federal 
Government  will  absorb  the  Federal 
share  of  the  loss  by  permitting  the 
school  to  reduce  the  accounts  receivable 
by  the  full  amount  of  principal  and 
interest  that  remains  uncollected  on  that 
loan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  contol  number  0915-0094.) 

4.  Section  57.215  is  amended  by 
revising  paragraph  (a),  adding  paragraph 
(e),  and  adding  the  0MB  control  number 
at  the  end  of  the  section  to  read  as 
follows: 

§57^15    Records,  reports,  Inspection,  snd 
audit 

(a)  Each  Federal  capital  contribution 
and  Federal  capital  loan  is  subject  to  the 
condition  that  the  school  must  maintain 
those  records  and  Hie  with  the  Secretary 
those  reports  relating  to  the  operation  of 
its  health  professions  student  loan  funds 


as  the  Secretary  may  Hnd  necessary  to 
carry  out  the  purposes  of  the  Act  and 
these  regulations.  A  school  must  submit 
required  reports  to  the  Secretary  within 
45  days  of  the  close  of  the  reporting 
period.  A  school  which  fails  to  submit  a 
required  report  for  its  Federal  capital 
contribution  fund  within  45  days  of  the 
close  of  the  reporting  period: 

(1)  Shall  be  prohibited  from  receiving 
new  Federal  capital  contributions; 

(2)  Must  place  the  revolving  fund  and 
all  subsequent  collections  into  an 
insured  interest-bearing  account;  and 

(3)  May  make  no  new  loan 
disbursements. 

The  above  restrictions  apply  until  the 
Secretary  determines  that  the  school  is 
in  compliance  with  the  reporting 
requirement.  A  school  that  fails  to 
submit  a  complete  report  within  6 
months  of  the  close  of  the  reporting 
period  will  be  terminated  from 
participation  in  the  program  and  will  be 
required  to  return  the  Federal  share  of 
the  revolving  fund  to  the  Department.  A 
school  terminated  for  this  reason  may 
reapply  for  participation  in  the  program 
once  it  has  submitted  the  overdue 
report.  The  school  must  also  comply 
with  the  requirements  of  45  CFR  Part  74 
and  section  705  of  the  Act  concerning 
recordkeeping,  audit,  and  inspection. 

(e)  Institutional  officials  who  have 
information  which  indicates  the 
potential  or  actual  commission  of  fraud 
or  other  offenses  against  the  United 
States,  involving  these  loan  funds, 
should  promptly  provide  this 
information  to  Uie  appropriate  Regional 
Office  of  Inspector  General  for 
Investigations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0094.) 
[FR  Doc.  85-20125  Filed  8-22-85;  8:45  am] 
BIUJNO  COOE  4160-1S-II 


42  CFR  Part  57 

Hearth  Professions  Student  Loan 
Program 

agency:  Public  Health  Service.  HHS. 
action:  Final  regulations. 

SUMMARY:  This  rule  amends  existing 
regulations  governing  the  Health 
Professions  Student  Loan  (HPSL) 
program.  This  amendment  modiHes  the 
procedures  for  determining  whether  or 
not  a  school  is  in  compliance  with  the  5 
percent  performance  standard. 

EFFECTIVE  DATE:  The  amendments  made 
by  this  rule  are  effective  on  June  30, 
1986. 


FOR  FURTHER  mFONMATION  CONTACT: 

Ms.  Peggy  Washburn,  Chief.  Program 
Development  Branch,  Division  of 
Student  Assistance.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  Room  B-48, 5600  Fishers  Lane, 
RockviUe.  Maryland  20857;  telephone 
number  301-443-4540. 

SUPPLEMENTARY  INFORMATION:  On  June 
3. 1983,  the  Assistant  Secretary  for 
Health,  Department  of  Health  and 
Human  Services,  with  the  approval  of 
the  Secretary,  published  in  the  Federal 
Register  (48  FR  25071]  A  Notice  of 
Proposed  Rulemaking  (NPRM)  for  the 
HPSL  program  which  addressed  the 
formula  for  calculating  a  school's 
delinquency  rate  for  purposes  of 
determining  compliance  with  the  5 
percent  performance  standard  set  forth 
in  42  CFR  57.216a  of  the  HPSL 
regulations.  The  June  3, 1983  NPRM 
proposed  a  change  the  HPSL  regulations 
published  on  the  same  day  in  the 
Federal  Register  (48  FR  25064),  which 
required  that  each  school  participating 
in  the  program  maintain  a  delinquency 
rate  of  not  more  than  5  percent  based 
upon  either  the  number  of  delinquent 
borrowers  (borrower  delinquency  rate) 
or  the  amount  of  unpaid  principal  od 
delinquent  loans  (dollar  delinquency 
rate).  The  NPRM  proposed  to  eliminate 
a  school's  option  to  use  either  the 
borrower  or  the  dollar  delinquency  rate 
to  meet  the  5  percent  performance 
standard,  and  instead  proposed  that 
only  the  dollar  delinquency  rate  be  used 
to  determine  compliance. 

The  Secretary  invited  interested 
persons  to  submit  comments  to  the 
proposed  rule  on  or  before  July  5, 1963. 
In  response  to  the  proposed  nile.  the 
Department  received  38  comments  from 
school  officials  and  professional 
associations.  A  discussion  of  the 
comments,  the  Department's  responses, 
and  the  regulatory  changes  follow: 

Thirty-six  respondents  opposed  the 
proposal  to  eliminate  the  option  of  using 
the  borrower  delinquency  rate  to 
determine  compliance  ynth  the 
performance  standard.  Of  these,  13 
considered  the  Department's  rationale 
inadequate,  noting  that  the  Department 
provided  no  evidence  that  the  use  of  the 
dollar  delinquency  rate  would  produce 
the  best  management  of  the  HPSL 
program.  Five  indicated  that  this 
proposed  change  would  not  increase  the 
amount  of  dollars  collected  because  the 
incentive  to  maximize  collections 
already  exists.  Four  stated  that  schools 
need  to  emphasize  small  accounts  as 
well  as  large  ones  because  they  are 
easier  to  collect  and  yield  significant 
dollars.  In  addition,  four  mentioned  that 
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the  concept  of  concentrating  collection 
efforts  on  large  delinquent  accounts  is  in 
sharp  contrast  with  the  concept  of  due 
diligence,  wiiich  requires  that  maximum 
effort  be  used  to  collect  each  loan 
regardless  of  its  size.  They  also 
indicated  that  the  best  program 
management  occtu>s  when  the  school 
has  systematic  collection  procedures 
that  treat  all  delinquent  loans  with  equal 
aggressiveness. 

The  Department  agrees  that  a  school 
must  aggressively  pursue  the  collection 
of  each  loan,  regardless  of  size,  in  order 
to  comply  with  the  requirement  to 
exercise  due  diligence  in  the  collection 
of  HPSL  funds.  Nevertheless,  eliminating 
the  borrower  delinquency  rate  option 
will  help  to  assure  that  in  any  collection 
efforts  that  go  beyond  routine  activities, 
a  school  does  not  focus  undue  attention 
on  its  smaller  delinquent  accounts  (with 
the  intent  of  reducing  the  borrower  rate), 
and  thereby  devote  less  effort  towards 
collecting  its  larger  dehnqaent  accounts. 

Twelve  respondents  felt  that  the  5 
percent  perfiaimance  standard  is  so 
stringent  that  achievement  of  the 
standard  using  either  the  borrower  or 
dollar  delinquency  rate  should  be 
acceptable.  In  response,  the  Department 
notes  that  although  th«  5  percent 
standard  may  seem  stringent,  the 
characteristics  of  HPSL  borrowers  (e.g., 
level  of  education,  employability,  and 
income  potential)  set  them  apart  from 
the  types  of  bocrowers  assisted  under 
other  Federal  student  loan  pro-ams 
which  focus  primarily  on  undergraduate 
students  in  non-specialized  training.  In 
view  of  these  differences,  the 
Department  believes  it  is  reasonable  to 
require  schools  to  attain  a  5  percent 
standard  for  the  HPSL  program  using  the 
dollar  dehnquent  rate.  The  fact  that 
most  HPSL  schools  have  been  able  to 
meet  this  standard,  and  that  borrower 
delinquency  has  been  a  foctor  in  only  a 
few  instances  of  meeting  the  standard, 
underscores  tiiis  point. 

Eleven  respondents  pointed  out  that 
because  the  Department  of  Education 
(ED)  loan  programs  differ  from  the  HPSL 
program  in  many  respects  (e.g.,  the 
performance  standard,  delinquency  rate 
formula,  definition  of  delinquent 
account),  it  was  inappropriate  to 
eliminate  the  borrower  delinquency  rate 
in  order  to  make  this  one  area  of 
program  administration  consistent  with 
ED.  The  Department  acknowledges  that 
there  are  many  provisions  in  ED'S  loan 
programs  which  dif&r  from  the  HPSL 
program,  and  that  consistency  with  ED 
is  not  in  itself  an  adequate  reason  for 
eliminating  the  borrower  delinquency 
rate  option.  However,  the  fact  that  ED 
uses  a  dollar  delinquency  rate,  when 


considered  in  conjunction  with  other 
reasons  which  favor  eliminatihg  the 
borrower  delinquency  rate  option, 
further  indicates  that  the  dollar  rate  is  a 
preferred  method  for  measuring  levels  of 
delinquency. 

Eleven  respondents  felt  that  the 
proposal  unfairiy  penalizes  schools  with 
only  a  few  borrowers  in  repayment 
status  and  may  also  penalize  a 
substantial  number  of  foture  students 
because  o£  the  ciclinquency  of  a  few 
individuals  with  high  levels  of 
indebtedness.  Seven  pointed  out  that 
normally,  before  schools  can  resolve 
large  delinquent  accounts,  they  must 
devote  considerable  eSort  and  that  in 
the  interim,  for  them,  the  borrower 
option  may  be  necessary  to  be  able  to 
comply  with  the  performance  standard. 
One  suggested  that  the  Department 
develop  a  more  s«isitive  system  that  is 
responsive  to  the  unique  features  of 
different  institutions,  especially  for 
newer  schools. 

bi  response  to  these  comments,  the 
Department  notes  that  although  schools 
with  a  small  niunber  of  borrowers  in 
repayment  status  or  several  large 
delinquent  accounts  could  have  higher 
delinquency  rates  than  other  scho^, 
the  perfonnance  standard  provision 
should  provide  aiough  leeway  to  allow 
these  schools  to  comply,  even  in  the 
absence  of  the  borrower  delinquency 
rate  option.  The  provision  requires  a 
review  for  compliance  with  the 
performance  standard  on  an  annual 
basis,  and  provides  a  6-month 
probationary  period  for  schools  that  do- 
not  meet  the  standard  at  the  time  of  the 
annual  review.  This  6-month 
probationary  period,  along  with  the 
aggressive  collection  procedures  that 
have  been  recommended  during  recent 
years,  should  make  it  possible  for  a 
school  to  reduce  its  dollar  delinquency 
rate  to  an  acceptable  level  before 
penalties  would  be  imposed. 

Eleven  respondents  felt  that  the 
proposal  unfarily  penalizes  schools  with 
large  numbers  of  disadvantaged 
students,  and  ten  commented  that  it 
discriminates  against  disadvantaged 
student*  by  making  them  the  primary 
focus  of  any  collection  efforts.  These 
comments  were  founded  on  the  belief 
that  students  with  large  loan  amounts 
may  have  been  the  most  disadvantaged 
and  may  not  have  completed  the  degree 
program,  and  thus  may  have  the  most 
difficulty  repaying.  The  Department 
notes  that  when  a  school  has 
documentation  of  circumstances  that 
make  it  impossible  for  a  borrower  to 
comply  with  the  repayment  schedule, 
the  school  may  renegotiate  the  schedule 
or  grant  forbearance  (so  long  as  the 


period  of  time  does  not  exceed  the 
original  10-year  repajrment  period),  and 
in  doing  so  may  remove  the  account 
from. delinquent  status.  In  addition,  the 
school  can  request  approval  to  write  off 
uncollectible  loans.  When  the 
Department  grants  write-off  approval, 
the  dollar  amount  of  the  loan  written  off 
is  removed  from  the  delinquency  rate 
formula. 

Seven  respondents  insisted  that  the 
borrower  delinquency  rate  option  is 
necessary  because  the  formula  for 
calculating  the  dollar  delinquency  rate  is 
too  stringent  Two  noted  that  including 
in  the  nimierator  the  total  unpaid 
principal  balance  on  delinquent  loans, 
rather  than  just  the  past  due 
installments,  results  in  an  inflated  dollar 
delinquency  rate  that  does  not 
accurately  reflect  the  effectiveness  of 
the  school's  collection  efforts.  One 
commented  that  the  denominator  should 
include  the  total  amount  loaned  to  all 
borrowers.  The  Department  clarifies 
that  the  denominator  includes  only 
loans  currently  in  repayment  because 
the  formula  is  designed  to  measure  the 
effectiveness  of  a  schoors  current 
collection  efforts.  Further,  the 
Department  believes  that  the 
outstanding  principal  balance  of  any 
loan  that  becomes  more  than  80  days 
past  due  must  be  viewed  as  a  potential 
loss  to  the  fund:  thus,  an  accurate 
measure  of  delinquent  dollars  requires 
that  the  school  include  in  the  numerator 
the  total  unpaid  principal  balance  on 
these  loans. 

Nine  respondents  noted  that  during 
the  2-year  period  before  the  proposed 
rule  was  published  schools  achieved  a 
substantial  reduction  in  their  deliquency 
rates,  and  suggested  that  the 
Department  first  determine  the  extent  to 
which  these  efforts  had  been  successful 
before  making  additional  changes  in  the 
regulations.  The  Department  agreed  that 
changes  in  Ais  regulatory  provision 
were  inadvisable  until  there  was  a 
better  indication  of  the  effectiveness 
and  reasonableness  of  the  existing 
provision.  Accordingly,  the  Department 
delayed  ptiblication  of  changes  in  this 
provision  for  24  months  to  provide 
further  time  to  study  the  impact  of  the 
existing  regiilations. 

Data  as  of  December  31. 1984, 
indicates  that  290  of  the  313  schools 
participating  in  the  HPSL  program  have 
succeeded  in  either  complying  with  the  5 
percent  standard  or  making  the 
necessary  reductions  to  avoid  being 
placed  in  suspended  status.  Further, 
only  17  schools  have  needed  the 
borrower  delinquency  rate  to  comply 
with  the  performance  standard 
provision,  and  in  all  but  one  case,  the 
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dollar  delinquency  rates  for  these 
schools  have  been  within  a  few 
percentage  points  of  5  percent. 
Therefore,  since  the  majority  of  health 
professions  schools  have  succeeded  in 
complying  with  the  performance 
standard,  and  the  number  of  schools 
that  have  needed  the  borrower 
delinquency  rate  to  comply  with  the  5 
percent  standard  has  been  small,  the 
Department  is  implementing  its  proposal 
to  require  that  schools  use  the  dollar 
delinquency  rate  to  comply  with  the 
performance  standard,  effective  June  30, 
1986. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

One  respondent  noted  that  the 
Department  did  not  adequately  explain 
why  a  regulatory  flexibility  analysis 
was  not  required.  The  following 
statement  addresses  that  concern. 

The  Department  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  therefore 
do  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980.  These  regulations 
implement  modified  procedures  for 
determining  compliance  with  the  5 
percent  performance  standard.  The 
small  entities  affected  are  health 
professions  schools.  The  effect  of  the 
modified  procedures  will  be  to  eliminate 
the  borrower  delinquency  rate  formiUa, 
an  option  for  measuring  a  schools'  HPSL 
delinquency  rate  which,  as  indicated  by 
the  data  set  forth  above,  has  been  of 
little  signiHcance  under  the  existing 
regulations.  Therefore,  the  regulations 
will  not  havd  an  adverse  economic 
impact  on  these  institutions. 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  The  Department  has  determined 
that  these  regulations  are  not  major 
regulations  because  they  do  not  meet 
the  criteria  for  major  regulations 
established  in  the  order  and,  therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  Department  has  determined  that 
this  amendment  to  the  regulations  does 


not  afl'ect  the  existing  reporting  and 
recordkeeping  requirements  of  the 
program  approved  by  OMB  (numbers 
0915-0044,  0915-0046.  and  0915-0047] 
under  the  Paperwork  Reduction  Act  of 
1980. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of 
disadvantaged,  Educational  facilities. 
Educational  study  programs.  Emergency 
medical  services.  Grant  programs — 
education,  Grant  programs — health. 
Health  facilities.  Health  professions. 
Loan  programs-health.  Medical  and 
dental  schools.  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  Subpart  C  of  42  CFR  Part 
57  is  amended  as  set  forth  below. 

Dated:  June  5, 1985. 
Jamea  F.  Diclcson 

Acting  Assistant  Secretary  for  Health. 

Approved:  August  2, 1985. 
Margaret  M.  Heckler, 

Secretary. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.342,  Health  Professions  Student  Loan 
I>rogram) 

PART  57— {AMENDED] 

Autliority:  Sec.  215  of  the  Public  Heahh 
Service  Act,  58  Stat.  690.  67  Stat.  631  (42 
U.S.C.  216);  sees.  740-744  of  the  Public  Health 
Service  Act,  77  Stat.  170-173, 90  Stat.  2266- 
2268,  91  Stat.  390-391.  95  Stat.  920  (42  U.S.C. 
294in-q). 

Subpart  C— Health  Professions 
Student  Loans 

1.  The  authority  citation  for  Part  57 
continues  to  read  as  follows: 

27.  Effective  on  June  30, 1988, 
S  57.216a  of  Title  42,  CFR,  is  revised  to 
read  as  follows: 

S  57.216a    P«r(ormanc«  Standard. 

On  June  30, 1986,  and  on  each  June  30 
thereafter,  except  as  provided  in 
paragraph  (b)  of  this  section,  each 
school  must  have  a  delinquency  rate  (as 
calculated  under  paragraph  (a]  of  this 
section)  of  not  more  than  5  percent.  All 
accounts  overdue  by  more  than  60  days 
must  be  considered  delinquent. 


(a)  The  delinquency  rate  for  each 
school  must  be  calcxilated  by  dividing 
the  sum  of  the  total  amoimt  of  principal 
outstanding  on  all  loans  delinquent  by 
the  total  principal  amount  loaned  for  all 
loans  in  repayment  status. 

(b)  Any  school  that  has  a  delinquency 
rate  greater  than  5  percent  on  June  30  of 
any  year  will  be  required  to: 

(1)  Reduce  its  delinquency  rate  by  50 
percent  (or  a  school  with  a  delinquency 
rate  below  10  percent  must  reduce  its 
rate  to  5  percent)  by  the  close  of  the 
following  6-month  period;  and 

(2)  By  the  end  of  each  succeeding  6- 
month  period,  reduce  its  delinquency 
rate  to  50  percent  of  the  required  rate  for 
the  previous  6-month  period,  until  it 
reaches  5  percent 

(cj  Any  school  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section  which  fails  to  comply  with  diose 
requirements  will  receive  no  new  HPSL 
funds  and  will  be  required  to: 

(1)  Place  the  revolving  fund  monies 
and  all  subsequent  collections  into  an 
insured  interest-bearing  account; 

(2)  Make  no  loan  disbursements;  and 

(3)  By  the  end  of  the  succeeding  6- 
month  period,  reduce  its  delinquency 
rate  to  50  percent  of  the  rate  it  failed  to 
achieve  imder  paragraph  (b)  of  this 
section,  or  5  percent.  A  school  that 
meets  the  requirements  of  subparagraph 
(c)(3)  of  this  section  will  be  permitted  to 
resume  the  use  of  its  HPSL  funds,  bat 
must  continue  to  comply  with  the 
requirements  of  subparagraph  (b)(2)  of 
this  section  if  its  delinquency  rate  is  stiO 
greater  than  5  percent 

(d)  Any  school  subject  to  the 
provisions  of  subparagraph  (c)(3)  of  this 
section  which  fails  to  comply  with  those 
requirements  will  be  terminated  from 
the  program  and  must  return  all  Federal 
funds  in  the  loan  account  to  the 
Department  Any  school  which  has  been 
terminated  must  continue  to  pursue 
collections  and  may  reapply  for 
participation  in  the  program  only  when 
it  has  attained  a  delinquency  rate  of  5 
percent  or  less. 

[FR  Doc.  85-20127  Filed  8-22-85;  6:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  57 

Nursing  Student  Loan  Program 

AOENCY:  Public  Health  Semce.  HHS. 
ACTION:  Final  regulations. 

summary:  This  rule  amends  existing 
regulations  governing  the  Nursing 
Student  Loan  (NSL)  program  set  forth  in 
Subpart  D  of  42  CFR  Part  57.  These 
revisions:  (1)  Reflect  legislative 
amendments  made  to  sections  835-841 
of  the  Public  Health  Service  Act  (the 
Act)  since  the  existing  regulations  were 
published  in  the  Federal  Register  on 
May  9. 1974;  (2)  simplify  the  existing 
regulations  so  that  they  are  written  in 
clear,  concise  language;  (3)  strengthen 
the  regulations  regarding  recordkeeping 
and  collection  procedures;  (4)  impose 
more  detailed  requirements  concerning 
the  exercise  of  due  diligence  by  schools 
in  loan  collections;  and  (5)  estabhsh  a 
performance  standard  against  which  a 
nursing  school's  delinquency  rate  will  be 
measured. 

EFFECTIVE  DATE:  These  regulations  are 
effective  Sepffember  23, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Peggy  Washburn,  Chief.  Program 
Development  Branch,  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Sen'ices  Administration,  Parklawn 
Building,  Room  8-48.  5600  Fishers  Lane. 
Rockville,  Maryland  20857;  telephone 
number  301  443-4540. 
SUPPLEMENTARY  INFORMATION:  In 

response  to  concerns  expressed  about 
the  manner  in  which  schools  and  the 
Federal  Government  administer  the  NSL 
program,  the  Department  published  in 
the  Federal  Register  of  June  3. 1983  (48 
FR  25072)  and  September  6. 1984  (49  FR 
35328).  two  Notices  of  Proposed 
Rulemaking  (NPRMs).  These  proposed 
rules  were  designed  to  strengthen  the 
regulations  regarding  recordkeeping  and 
collection  procedures,  specify 
procedures  that  a  school  must  follow 
prospectively  in  order  to  satisfy  the  due 
diligence  requirement  in  the  collection 
of  loans,  and  establish  a  performance 
standard  against  which  a  nursing 
school's  delinquency  rate  would  be 
measured. 

The  proposed  regulations  of  June  3, 
1983,  also  incorporated  legislative 
amendments  made  to  sections  835-841 
of  the  Act  since  the  existing  regulations 
were  published  in  the  Federal  Register 
on  May  9, 1974.  Even  though  these 
legislative  amendments  have  not  been 
reflected  in  published  regulations  until 


now,  they  have  been  applicable  to  the 
administration  of  the  NSL  program  as  of 
their  statutory  effective  dates.  The 
amendments  are  as  follows: 

(1)  The  Nurse  Training  Act  of  1975, 
Pub.  L  94-63,  enacted  on  July  29. 1975, 
repealed  the  Federal  Capital  Loan  (FCL) 
Fimd  except  to  honor  existing 
commitments  and  added  training  to  be  a 
nurse  anesthetist  as  an  eligible 
deferment  activity; 

(2)  The  Nurse  Training  Amendments 
of  1979,  Pub.  L.  96-76.  enacted  on 
September  29. 1979.  repealed  the 
cancellation  benefits  for  loans  made  on 
or  after  September  29, 1979;  and 

(3)  The  Omnibus  Budget 
Reconciliation  Act  of  1981.  Pub.  L  97-35. 
enacted  on  August  13. 1981.  repealed  the 
prohibition  against  the  receipt  of 
concurrent  National  Direct  Student  l.oan 
(NDSL)  funds  and  NSL  funds  and 
increased  the  NSL  interest  rate  from  3  to 
6  percent  per  year. 

Other  changes  proposed  in  the  June  3, 
1983  NPRM  were  intended  to  simplify 
the  existing  regulations  so  that  they  are 
written  in  clear,  concise  language,  revise 
the  index  to  reflect  these  changes,  and 
incorporate  minor  technical  and 
editorial  changes. 

The  Secretary  invited  interested 
persons  to  submit  comments  on  the 
proposed  rules  and  received  117 
comments  from  students,  school 
officials,  and  professional  and  student 
organizations.  A  discussion  of  the 
comments,  the  Department's  responses, 
and  the  regulatory  changes  follows. 

Discussion  of  Conunents,  Responses  and 
Regulatory  Changes 

Section  57.305    Nursing  student  loan 
funds. 

Seven  respondents  supported  the 
proposed  amendment  to 
§  57.305(a)(l)(iii).  which  would  allow 
schools  to  charge  to  the  NSL  fund  the 
costs  associated  with  membership  in 
credit  bureaus.  Accordingly,  the 
Department  has  implemented  this 
provision  as  proposed. 

Section  57.306    Eligibility  and  selection 
of  nursing  student  loan  applicants. 

Section  57.306(a)(2):  Thirteen  of  15 
respondents  supported  $  57.306(a)(2), 
which  would  require  NSL  applicants 
who  previously  have  attended  an 
institution  of  higher  education  to  submit 
a  frnancial  aid  transcript.  Two 
respondents  objected  to  the  requirement 
to  collect  information  on  prior  grants  as 
part  ot  the  financial  aid  transcript.  They 
were  concerned  that  this  would  conflict 
with  Department  of  Education  (ED) 
requirements,  require  a  separate 
Hnancial  aid  transcript  form,  and  create 


unnecessary  paperwork.  One  suggested 
that  the  Department  coordinate  with  ED 
so  that  a  single  form  would  satisfy  all 
Federal  loan  programs. 

In  response  to  these  comments,  the 
Department  believes  that  information  on 
a  debtor's  previous  financial  aid  and 
indebtedness,  including  refunds  owed 
on  grants,  would  be  useful  in  the 
administration  of  the  NSL  program,  and 
has  therefore  retained  the  provision  as 
proposed.  The  frnancial  aid  transcript 
provision  does  not  preclude  schools 
frt}m  using  the  same  form  that  is 
currently  used  for  ED  programs  since 
information  on  grants  can  be  collected 
on  this  form. 

One  respondent  suggested  that  the 
Department  limit  the  financial  aid 
transcript  requirement  to  those 
borrowers  who  have  attended  other 
educational  institutions  within  5  years 
prior  to  application.  Another  was 
concerned  that  information  would  not 
be  available  if  the  record  retention 
period  had  lapsed.  The  Department  does 
not  believe  that  a  time  limit  is  necessary 
or  advisable  since  a  borrower  who  has 
been  away  from  school  for  more  than  5 
years  could  still  have  delinquent  loans. 
If  the  record  retention  period  has  lapsed, 
this  requirement  would  be  satisfied  by 
certification  of  that  fact  by  the 
institution  which  the  borrower 
previously  attended. 

One  respondent  encouraged  the 
Department  to  allow  schools  flexibility 
in  awarding  funds  if  the  financial  aid 
transcript  was  not  readily  forthcoming. 
Specifically,  it  was  suggested  that  the 
cutoff  date  for  submission  should  be  the 
time  of  disbursement  of  loan  funds 
rather  than  the  time  of  application.  The 
Department  has  made  no  change  since 
the  regulations  do  not  specify  a  cutoff 
date  for  submission  of  the  transcript. 
Because  the  regulations  are  silent 
regarding  this  issue,  each  school  will  be 
responsible  for  determining  die  date  by 
which  an  NSL  applicant  who  previously 
attended  an  institution  of  higher 
education  must  submit  a  financial  aid 
transcript. 

Section  57.306(b)(2)(i):  Eleven 
respondents  supported  §  57.306(b)(2)(i). 
which  would  require  schools  to  use  one 
of  the  national  needs  analysis  systems 
or  any  other  procedure  approved  by  the 
Secretary  of  Education  set  forth  in  34 
CFR  674.13  for  use  in  determining  the 
financial  needs  of  an  applicant. 
Accordingly,  the  Department  has 
implemented  this  provision  as  proposed. 

Section  57.308    Nursing  student  loan 
promissory  note. 

Section  57.308(a):  One  respondent 
objected  to  the  proposed  amendment  to 
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9  57.308(a).  which  would  require  that  the 
promissory  note  be  in  a  form  approved 
by  the  Secretary,  and  suggested  that  the 
promissory  note  form  be  subject  to  State 
requirements  rather  than  Federal 
regulations.  The  Department  clariHes 
that  the  existing  regulations  require  the 
Secretary's  approval  of  the  promissory 
note  to  assure  that  the  note  contains 
those  terms  and  conditions  required  by 
the  NSL  statute  and  regulations. 
However.  State  requirements  would 
apply  to  any  promissory  note  provisions 
which  are  not  addressed  in  the  NSL 
statute  or  regulations. 

Section  57.308(a)(2):  Thirteen 
respondents  supported  %  57.308(a)(2). 
which  would  require  that  promissory 
notes  contain  a  clause  permitting  the 
acceleration  of  delinquent  loans  at  the 
school's  option.  However,  five 
respondents  were  concerned  that  the 
Department  not  impose  the  acceleration 
clause  retroactively  on  existing  signed 
promissory  notes.  The  Department  notes 
that  the  acceleration  clause  will  be 
required  as  part  of  any  promissory  note 
signed  on  or  after  the  effective  date  of 
these  regulations,  but  cannot  be  added 
to  notes  signed  prior  to  that  date 
without  the  borrower's  agreement. 

One  respondent  suggested  that 
acceleration  only  be  exercised  as  a  last 
resort.  The  Department  has  made  no 
change  since  the  provision  as  proposed 
allows  the  school  to  determine  when  to 
accelerate  a  loan.  The  Department 
expects  that  school  ofHcials  will  use 
their  professional  judgment  to  determine 
when  acceleration  is  appropriate. 

One  respondent  suggested  that  the 
language  of  the  acceleration  clause 
should  be  similiar  to  the  NDSL  program 
language.  The  Department  will  be  using 
the  language  from  the  Health 
Professions  Student  Loan  (HPSL) 
promissory  note,  which  is  similar  to  the 
NDSL  language. 

Section  57.308(b):  Four  respondents 
supported  the  amendment  to  S  57.308(b). 
which  would  require  that,  where  State 
law  permits  individuals  to  void 
contracts  entered  during  minority, 
schools  must  obtain  security  or 
endorsement  on  promissory  notes  with 
minors.  Since  there  was  no  opposition 
the  Department  has  implemented  this 
provision  as  proposed. 

Section  57.310    Repayment  and 
collection  of  nursing  student  loans. 

Section  57.310(a)(2):  Nine  respondents 
opposed  §  57.310(a)(2].  which  would 
require  that  any  borrower  whose 
repayment  becomes  more  than  60  days 
past  due  must  establish  a  monthly 
repayment  schedule  with  the  school.  Six 
noted  that  this  provision  would  be 
burdensome  for  institutions  which  do 


not  use  outside  billing  agents  and  have 
limited  staff.  They  also  felt  that  the  cost 
would  exceed  the  beneHt  of  revising  the 
schedule  and  that  the  time  required  to 
comply  with  this  requirement  would 
detract  from  time  that  could  be  devoted 
to  other  collection  activities,  resulting  in 
less  effective  due  diligence  procedures. 
Three  suggested  that  placing  delinquent 
borrowers  on  monthly  schedules  be 
optional  rather  than  required.  Others 
were  concerned  that  this  requirement 
was  overly  stringent,  arbitrary,  and 
unwarranted,  was  not  in  the  best 
interests  of  the  program,  and  did  not 
allow  enough  time  to  exercise  due 
diligence  prior  to  revising  the  schedule. 

In  response  to  these  comments,  the 
Department  has  retained  this  provision 
because  placing  delinquent  borrowers 
on  monthly  schedules  will  assure 
frequent  contact  and  more  management 
payment  amounts.  The  Department  also 
expects  that  as  borrowers  become 
aware  of  this  requirement  it  will  serve  to 
prevent  delinquencies  and  thus  will  not 
create  a  substantial  amount  of 
additional  work  for  loan  collection  staff. 

Several  respondents  were  concerned 
that  this  requirement  would  violate 
State  law  and  therefore  suggested  that 
the  new  provision  be  applied  only  to 
borrowers  who  graduate  or  receive 
loans  after  the  amended  regulations 
take  effect.  The  Department  notes  that 
borrowers  who  become  delinquent 
forfeit  their  rights  to  any  previously 
established  repayment  agreement. 
Accordingly,  it  is  legally  supportable  to 
impose  this  requirement  on  any 
borrowers  who  are  delinquent  on  or 
after  the  effective  date  of  these 
regulations,  regardless  of  when  they 
graduated  or  received  their  loans. 

One  respondent  suggested  that  the 
Department  require  monthly  payments 
for  all  borrowers  (non-delinquent  as 
well  as  delinquent)  and  automatically 
accelerate  loans  in  default.  The 
Department  has  not  adopted  this 
suggestion  because  requiring  monthly 
payments  for  all  borrowers  may  not  be 
warranted.  Further,  since  acceleration  of 
defaulted  loans  is  not  always 
appropriate,  school  officials  are 
expected  to  use  their  professional 
judgment  to  determine  when  the  option 
to  accelerate  a  delinquent  loan  should 
be  exercised. 

One  respondent  was  concerned  that 
the  language  of  this  provision  should  be 
changed  to  clarify  that  it  is  the  school's 
responsibility  to  bill  delinquent 
borrowers  on  a  monthly  basis  rather 
than  the  borrower's  responsibility  to 
establish  a  monthly  schedule  with  the 
school.  In  response,  the  Department  has 
revised  §  57.310(a)(2)  to  state  that  the 


school  must  place  delinquent  borrowers 
on  monthly  repayment  schedules. 

Section  57.310(a)(3):  Sixteen  of  18 
respondents  supported  §  57.310(a)(3), 
which  would  permit  schools  to  grant 
forbearance  when  extraordinary 
circumstances  such  as  unemployment, 
poor  health,  or  other  personal  problems 
affect  the  borrower's  ability  to  make 
payments.  Two  expressed  concern  that 
the  regulations  did  not  provide  sufficient 
guidance  regarding  the  length  of 
forbearance  periods  or  criteria  for 
granting  forbearance  and  anticipated 
that  this  provision  could  allow  schools 
to  artificially  reduce  their  delinquency 
rates.  Another  felt  that  borrowers  witfi 
high  indebtedness  and  low  incomes 
should  qualify  for  forbearance. 

In  response  to  these  comments,  the 
Department  has  not  changed  the 
language  of  the  forbearance  provision 
since  including  more  specific  criteria  in 
the  regulations  may  unduly  restrict 
schools  in  granting  forbearance.  TTie 
provision  as  implemented  will  allow 
school  officials  to  use  their  professional 
judgment  to  determine  when  a 
borrower's  situation  warrants  a 
temporary  suspension  of  his  or  her 
scheduled  payments. 

Section  57.310(b)(l)(i):  Seven 
respondents  opposed  S  57.310(b)(l)(i) 
which  would  require  the  school  to 
conduct  and  document  an  entrance 
interview  v«th  the  borrower.  These 
respondents  stated  that  most  schools 
would  find  it  difficult  if  not  impossible 
to  have  an  entrance  interview  with  each 
loan  recipient  due  to  staff  and  time  and 
that  it  was  unnecessary,  since  carrying 
out  all  of  the  other  due  diligence  steps 
should  result  in  timely  repayment  of 
student  loans.  Four  respondents 
disagreed  with  the  Department's 
statement  that  conducting  entrance 
interviews  is  a  common  practice  among 
institutions. 

As  alternatives  to  the  proposed 
entrance  interview  requirement  these 
respondents  recommended  the 
following:  (1)  That  the  promissory  note 
be  regarded  as  sufficient  notification  to 
the  borrower  of  his  or  her  repay^nent 
responsibilities;  (2)  that  the  Department 
permit  group  entrance  interviews;  (3) 
that  the  Department  permit  schools  to 
conduct  the  entrance  interview  by  mail: 
(4)  that  the  language  in  the  NDSL 
regulations  (34  CFR  Part  674.16).  which 
specifies  information  which  the 
borrower  must  receive  and  permits  the 
school  to  mail  the  information  to 
borrowers,  be  adopted  in  place  of  this 
requirement;  and  (5)  that  the  entrance 
inter\'iew  be  suggested  but  not  required. 
Four  respondents  also  requested  that  if 
implemented,  the  requirement  be 
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explained  in  greater  detail  and  phased 
in  over  2  yean  to  allow  schools  time  to 
allocate  suHicient  money  and  personnel 
for  its  implementation. 

In  developing  the  proposed  entrance 
interview  provision,  the  Department 
purposely  chose  language  that  did  not 
specify  the  manner  in  which  the 
entrance  interview  must  be  conducted 
so  that  each  institution  would  have  the 
flexibility  to  develop  entrance  interview 
procedures  that  are  practical,  given  its 
level  of  staff  and  financial  resources. 
The  Department  views  the  term 
"entrance  interview"  to  mean  a  meeting 
(individually  or  in  groups)  during  which 
the  school  informs  the  borrower  of  the 
rights  and  responsibilities  associated 
with  the  loan  and  obtains  personal 
information  from  the  borrower  that 
would  assist  in  the  loan  collection 
process. 

Since  the  public  comments  expressed 
both  opposition  and  uncertainty 
regarding  the  proposed  requirement  of 
an  entrance  interview,  the  Department 
has  modified  the  provision.  The 
provision  as  modified  requires  that 
before  disbursing  NSL  funds  to  a 
borrower  in  a  given  academic  year,  the 
school  must  have  documentation  which 
indicates  that  the  borrower  is  aware  of 
the  rights  and  responsibilities 
associated  with  NSL  funds,  and  must 
obtain  personal  information  that  would 
assist  in  locating  the  borrower  if  he  or 
she  fails  to  keep  the  school  informed  of 
his  or  her  current  address.  Although  the 
Department  would  prefer  that  entrance 
interviews  be  conducted  in  person 
(individually  or  in  groups),  it  is  possible 
for  the  requirements  of  the  provision,  as 
modified,  to  be  met  through  an  exchange 
of  information  by  mail  when  a  face-to- 
face  meeting  is  impracticable.  However, 
the  Department  encoxn-ages  schools  to 
use  the  entrance  interview  as  an 
opportunity  to  provide  borrowers  with 
comprehensive  debt  management 
counseling  in  order  to  prevent 
delinquency. 

Section  57.310(b)(l)(ii):  Six  of  eight 
respondents  supported  §  57.310(b)(l)(ii), 
which  would  require  schools  to  conduct 
and  document  exit  interviews  with 
borrowers.  Both  opponents  requested 
that  the  Department  clarify  the 
information  that  schools  must  collect 
during  the  exit  interview  so  that  schools 
could  be  assured  that  they  are  in 
compliance  with  this  requirement.  In 
response  to  these  comments,  the 
Department  has  modified  the  provision 
to  require  that,  during  the  exit  interview, 
the  school  must  inform  each  borrower  of 
the  terms  of  repayment,  remind  the 
borrower  of  his  or  her  rights  and 
responsibilities,  and  update  the  personal 


information  collected  during  the 
entrance  interview  which  would  assist 
in  locating  the  borrower  if  he  or  she  fails 
to  notify  the  school  of  an  address 
change. 

Sections  57.310(b)(1)  (Hi)  and  (iv): 
Four  of  six  respondents  supported 
S5  57.310(b)(1)  (iii)  and  (iv),  which 
would  require  that  the  school  notify  the 
borrower  in  writing  of  the  impending 
repayment  obligation  at  least  twice 
during  the  grace  period  and  once  prior  to 
the  end  of  an  approved  period  of 
deferment.  One  opponent  indicated  that 
these  provisions  were  unnecessarily 
restrictive  and  suggested  that  the 
specific  requirements  (e.g.,  two  grace 
period  notifications)  be  removed  to 
provide  greater  flexibility.  The  other 
opponent  stated  that  these  were 
excellent  guidelines  but  objected  to 
them  as  requirements  which,  if  not  met, 
would  automatically  result  in  denial  of  a 
write-off  request  (regardless  of  the 
extensiveness  of  a  school's  collection 
efforts  as  a  whole)  for  loans  covered  by 
these  regulations. 

The  Department  developed  these 
proposals  in  response  to  schools' 
requests  for  a  series  of  specific 
regulatory  procedures  that  would  clarify 
the  due  diligence  requirement  for 
purposes  of  requesting  approval  to  write 
off  uncollectable  loans.  Therefore,  the 
Department  has  implemented  them  as 
proposed,  except  that  the  time  frame 
during  which  the  notification  to  a 
borrower  in  deferment  must  occur  has 
been  changed  to  1  to  3  months  prior  to 
the  expiration  of  the  approved 
deferment  period  to  provide  schools 
with  more  flexibility  in  complying  with 
this  provision. 

Section  S7.310(b)(l)(v):  Four  of  seven 
respondents  supported  §  57.310(b)(l)(v), 
which  would  require  that  schools 
perform  regular  billing.  Opposition  to 
this  requirement  was  based  on  its  being 
unnecessarily  restrictive,  and 
acceptable  as  a  guideline  but  not  as  a 
requirement.  One  respondent  noted  that 
during  the  past  4  years  his  school  has 
adopted  all  of  the  Department's  other 
suggestions  and  has  succeeded  in 
reducing  its  delinquency  rate  from  37.7 
percent  to  less  than  10  percent  without 
performing  regular  billing.  He  explained 
that  borrowers  are  given  a  repayment 
schedule  and  that  the  school  has  a  strict 
follow-up  plan  for  past  due  payments. 
Based  on  the  cost  estimates  for 
implementing  a  regular  billing  practice, 
as  compared  with  the  total  dollars 
collected  annually,  he  felt  that  the 
additional  expense  for  regular  billing 
could  not  be  justified.  Since  the  school's 
decreased  delinquency  rate  indicated 
that  existing  collection  practices  were 


working,  the  respondent  felt  that  this 
requirement  was  unfair  and  would  result 
in  increased  administrative  costs  that 
would  have  to  be  passed  on  to  the 
students. 

In  response  to  this  comment,  the 
Department  believes  that  regular  billing 
is  an  essential  part  of  normal  due 
diligence  practices,  but  also  notes  that 
the  statement  at  the  end  of  {  57.310(b)(1) 
allowing  alternative  practices  with 
departmental  approval  would  provide 
for  consideration  of  unusual 
circumstances  such  as  the  one  described 
above.  Therefore,  this  provision  has 
been  implemented  as  proposed. 
Section  57.310(b)(l)[vi):  Nine 
respondents  opposed  S  57.310(b)(l)(vi). 
which  would  require  at  least  five 
attempts  to  contact  past  due  borrowers 
prior  to  their  payments  becoming  120 
days  past  due.  These  respondents 
indicated  that  five  written  contacts  were 
excessive.  cosUy.  and  unnecessarily 
restrictive,  and  could  cause  confusion 
when  letters  demanding  payment 
crossed  in  the  mail  with  payments  from 
borrowers.  One  respondent  also  noted 
there  are  no  data  to  show  that  the  cost- 
benefit  ratio  of  five  contacts  is  greater 
than  that  of  three  or  four  contacts,  two 
felt  that  the  return  was  not 
commensurate  with  the  cost  of  a  fifth 
letter,  and  one  felt  that  the  burden  of 
implementing  this  requirement  would  be 
greater  than  18.4  hours. 

One  respondent  suggested  that  since 
regular  billing  will  continue  during  this 
time,  three  notices  in  addition  to  the 
regular  billing  should  suffice.  Two 
suggested  that  this  provision  of  the  NSL 
regulations  should  be  consistent  with 
the  Department  of  Education's  (ED) 
proposed  modification  to  the  NDSL 
regulations,  which  would  require  three 
written  notices  within  60  days  of 
deliquency.  Others  recommended  that 
three  contacts  should  be  adequate,  that 
30-day  intervals  between  contacts 
would  be  more  cost-effective,  and  the 
greater  flexibility  was  necessary.  One 
suggested  that  this  provision  be 
recommended  but  not  required. 

In  response  to  these  comments,  the 
Department  has  modified  this  provision 
to  require  a  minimum  of  four 
documented  and  reasonably  spaced 
contacts,  at  least  three  of  which  must  be 
in  writing  at  not  more  than  30-day 
intervals,  prior  to  the  loan  becoming  120 
days  past  due,  provided  that  the  school 
has  a  current  address  for  the  borrower. 
These  revisions  will  permit  each  school 
to  use  follow-up  procedures  for 
collecting  NSL  funds  which  are 
consistent  with  its  NDSL  collection 
procedures  and  will  provide  the  option 
of  using  persona]  or  telephone  contacts 
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as  part  of  its  follow-up  procedures. 
Personal  of  telephone  contacts,  if  used, 
must  be  documented  as  to  the  date  of 
contact,  the  person[s]  contacted,  and  a 
short  summary  of  the  substance  of  the 
conversation.  The  requirement  that  the 
contacts  be  reasonably  spaced  will 
permit  each  school  to  establish  intervals 
which  will  be  most  effective  in  its 
collection  efforts  but  will  also  assure 
that  a  school  does  not  make  four 
contacts  in  a  single  week  and  claim  to 
be  in  compliance  with  the  provision. 
Further,  the  revised  provision  makes 
allowance  for  those  cases  in  which  a 
school  does  not  have  a  current  address 
for  the  borrower  and  thus  cannot  make 
four  contacts  in  the  120-day  period 
following  the  payment  due  date.  The 
Department  reminds  schools  that  this 
provision  sets  forth  minimum 
requirements,  and  strongly  encourages 
schools  to  include  additional  written, 
telephone,  or  personal  contacts  in  their 
follow-up  procedures  as  necessary  to 
maximize  the  effectiveness  of  their  loan 
collection  efforts. 

SecUon  57.310(b}(l)(vii):  Four  of  five 
respondents  supported 
S  57.310(b)(l)(vii),  which  would  require 
schools  to  perform  address  searches 
when  necessary.  One  respondent 
objected  that  the  regulations  do  not 
specify  when  an  address  search  would 
be  necessary  and  indicated  that  this 
requirement  could  be  more  time 
consuming,  costly,  and  burdensome  to 
loan  officers  than  the  Department 
intended,  as  described  under  the 
regulatory  impact  section. 

The  Department  clarifies  that  an 
address  search  would  be  necessary 
when  the  school's  current  address  for 
the  borrower  is  not  correct.  Although 
address  searches  may  be  time 
consuming  and  costly  in  some  cases, 
this  requirement  is  an  essential  part  of 
sound  due  diligence  procedures,  and 
thus  has  been  implemented  as  proposed. 

Section  57.3W(b)(l)(viii):  Ten  of  13 
respondents  supported 
S  57.310(b)(l)(viii),  which  would  require 
Uie  use  of  collection  agents  as  part  of 
the  due  diligence  procedures.  Two 
respondents  felt  that  the  use  of 
collection  agents  should  be  at  the 
discretion  of  the  institution  and  one 
questioned  how  a  school  using  an 
internal  collection  agent  can  be  assured 
that  its  efforts  meet  this  requirement. 
The  Department  clarifies  that  as  long  as 
the  internal  collection  agent  is 
performing  basically  the  same  functions 
as  an  external  collection  agent  the 
school  would  be  in  comphance  with  this 
requirement.  Since  this  is  an  essential 
part  of  normal  due  diligence  procedures. 


the  Department  has  implemented  the 
provision  as  proposed. 

One  respondent  requested  that  the 
Department  allow  the  costs  of  in-house 
collection  agents  to  be  charged  to  the 
fund.  The  Department  notes  that 
S  57.305(a)(l]  of  these  regulations 
permits  schools  to  charge  to  the  fund,  to 
the  extent  specifically  approved  by  the 
Secretary,  other  collection  costs  that  are 
in  excess  of  the  usual  expenses  incurred 
in  the  collection  of  NSL  funds.  Under 
this  provision,  the  Secretary  permits 
schools  to  charge  the  costs  of  a 
collection  agent  (commercial  or  in- 
house)  to  the  NSL  fund  as  long  as  the 
school  is  exercising  due  diligence  in  its 
collection  efforts.  Further  guidance 
regarding  the  actual  in-house  collection 
agent  costs  that  can  be  charged  to  the 
fund  is  provided  in  program  policy 
documents. 

Section  57.310(b)(l)(ix):  Six  of  11 
respondents  supported  §  57.310(b)(l)(ix), 
which  would  require  that  schools 
institute  litigatipn  to  collect  delinquent 
loans  after  all  other  collection  efforts 
have  failed,  provided  that  Utigation  is 
appropriate.  The  opposition  focused  on 
the  lack  of  criteria  to  be  followed  in 
determining  whether  to  litigate.  There 
was  concern  that  litigation  might 
present  a  financial  problem  for  nursing 
schools,  and  that  if  the  cost  of  litigation 
exceeded  the  balance  of  the  loan 
litigation  might  be  appropriate  but 
would  not  be  in  the  best  interest  of  the 
school.  The  respondents  requested  that 
determinations  of  when  to  litigate  either 
be  left  solely  to  the  discretion  of  the 
institution  or  be  specifically  defined  by 
the  Department  so  that  a  write-off 
request  could  not  be  denied  if  the 
Department  disagreed  with  the  school's 
criteria  for  deciding  when  to  litigate. 
One  suggested  that  litigation  be 
optional. 

In  response  to  these  comments,  the 
Department  clarifies  that  a  school 
should  not  litigate  a  delinquent  loan 
when  such  action  would  not  be  cost- 
effective,  but  considers  litigation  an 
essential  part  of  sound  due  diligence 
procedures  in  any  other  cases. 
Accordingly,  the  Department  has 
modified  this  provision  to  require 
Utigation  unless  the  school  determines, 
subject  to  the  approval  of  the  Secretary, 
that  such  litigation  would  not  be  cost- 
effective. 

Section  57.310(b)(l)(x):  Fourteen  of  27 
respondents  supported  §  57.310(b](l)(x), 
which  would  require  each  school  to 
become  a  member  of  a  credit  bureau 
and  notify  the  credit  bureau  of  accounts 
overdue  more  than  120  days,  when 
appropriate. 


Five  respondents  felt  that  the  use  of 
credit  bureaus  should  be  optional. 
Others  considered  this  an  unreasonable, 
time-consuming,  and  costly 
administrative  burden  for  schools  that 
were  effectively  collecting  their  loans 
without  using  credit  bureaus.  Several 
questioned  its  effectiveness  for 
improving  loan  collections  and  one 
suggested  that  schools  with  delinquency 
rates  under  5  percent  not  be  required  to 
bear  the  expense  of  using  a  credit 
bureau. 

The  Department  considers  credit 
bureaus  to  be  valuable  collection  tools, 
regardless  of  a  school's  delinquency 
rate,  that  warrant  the  additional  burden 
associated  with  their  use.  Since  most 
borrowers  are  interested  in  maintaining 
a  good  credit  rating,  the  Department 
expects  that  this  requirement  will  serve 
primarily  to  prevent  loans  from 
becoming  seriously  delinquent  and  thus 
the  administrative  burden  should  be 
minimal.  Also,  schools  may  charge  the 
costs  associated  with  membership  in  a 
credit  bureau  to  the  loan  fund  since 
those  costs  may  reasonably  be 
considered  "costs  of  collection"  within 
the  meaning  of  section  835(b)(3)  of  the 
Act. 

Two  respondents  suggested  that 
schools  not  be  required  to  use  credit 
bureaus  until  all  other  collection  efforts 
have  proven  unsuccessful,  and  one 
commented  that  the  requirement  to 
report  loans  120  days  past  due  could 
preclude  a  delinquent  borrower  from 
securing  a  commercial  loan  to  repay  the 
NSL  loan  and  would  thus  inhibit  rather 
than  aid  the  collection  process.  Two 
also  requested  that  the  Department 
clarify  those  circimistances  when  it 
would  be  inappropriate  for  schools  to 
use  a  credit  bureau. 

The  Department  expects  that  this 
provision,  by  requiring  schools  to  report 
only  those  loans  more  than  120  days 
past  due  to  credit  bureaus,  will  provide 
schools  with  adequate  opportunity  to 
exhaust  less  stringent  collection  efforts 
before  having  to  take  this  step.  Although 
there  could  be  occasional  instances 
where  disclosure  of  a  borrower's 
delinquent  status  to  a  credit  bureau 
would  make  it  more  difficult  for  the 
borrower  to  repay,  many  schools  have 
indicated  that  reporting  to  a  credit 
bureau  is  more  often  an  effective 
collection  technique  which  augments 
rather  than  impedes  their  collection 
efforts.  Therefore,  the  Departmenrhas 
maintained  the  provision  and  has 
clarified  it  by  deleting  the  reference  to 
"when  appropriate."  This  revision  will 
require  that  a  school  apply  the  credit 
bureau  provision  uniformly.  The 
Department  also  clarifies  that  if  a  school 
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encounters  situations  in  which  it 
believes  that  a  credit  bureau  should  not 
be  used,  it  may  request  an  exception  as 
permitted  under  {  57.210(b}{l). 

One  respondent  stated  that  this 
provision  would  be  of  little  or  no  value 
for  selecting  borrowers.  The  Department 
clarifies  that  this  requirement  does  not 
pertain  to  the  selection  of  borrowers  but 
rather  to  the  school's  efforts  to  collect 
from  delinquent  borrowers. 

Five  respondents  commented  that  the 
Department  should  not  apply  the 
requirements  to  use  collection  agents, 
litigation,  and  credit  bureaus 
retroactively.  The  Department  will 
require  these  three  steps  as  part  of  each 
school's  due  diligence  procedures  as  of 
the  effective  date  of  these  regulations. 
Henceforth,  schools  will  have  to  apply 
these  requirements  in  the  collection  of   ' 
any  delinquent  loans  since  it  is 
reasonable  for  a  school  to  use  these 
procedures  regardless  of  when  the  loan 
was  awarded. 

Section  57.31(^b)(l):  Three  of  five 
respondents  supported  the  last  sentence 
of  §  57.310(b)(1).  which  would  permit 
schools  to  substitute  other  collection 
techniques  in  place  of  those  outlined  in 
the  regulations,  provided  that  they  have 
demonstrated  the  effectiveness  of  the 
techniques  and  obtained  written 
approval  from  the  Secretary.  One 
respondent  commented  that  the 
requirement  to  demonstrate  the 
effectiveness  of  a  technique  would  be 
burdensome.  In  response  to  this 
comment,  the  Department  believes  it 
can  permit  the  substitution  of  an 
alternative  procedure  only  if  it  is  clear 
that  the  regulatory  doe  diligence 
requirement  is  still  met. 

One  respondent  suggested  that  the 
Department  amend  the  provision  to 
specify  that  when  the  Secretary  grants 
written  approval  of  alternative  practices 
the  school  would  be  notified  that  the  ten 
provisions  for  due  diligence  no  longer 
apply  to  that  institution.  The 
Department  clarifies  that  the  Secretary's 
written  approval  of  alternative  practices 
would  state  that  the  school  no  longer 
would  be  required  to  comply  with 
whichever  of  the  ten  steps  would  be 
affected  by  the  alternative  practice,  but 
that  the  school  still  would  be  required  to 
comply  with  any  of  the  steps  which 
would  not  be  so  affected. 

Section  57JlQ(b}f4J:  Nine  respondents 
opposed  {  57.310(bX4),  which  would 
clarify  the  write-off  procedures.  Four 
respondents  objected  to  the  requirement 
that  a  school  must  reimburse  the  NSL 
fund  for  uncollectible  loans  on  which  it 
failed  to  exercise  due  diligence  and  felt 
that  this  provision  should  not  apply  to 
old  loans.  The  Department  points  out 
that  there  has  been  a  longstanding 


regulatory  requirement  to  exercise  due 
diligence  in  the  collection  of  NSL  funds, 
and  that  the  means  by  which  that 
requirement  has  been  enforced  has  been 
to  require  reimbursement  of  the  fund  for 
uncollectible  loans  for  which  there  is 
insufficient  evidence  of  due  diligence. 
This  enforcement  tool  is  necessary  to 
assure  proper  stewardship  of  Federal 
funds  and  to  maintain  the  solvency  of 
the  NSL  funds:  therefore,  it  will  continue 
to  apply  to  all  loans. 

One  respondent  felt  that  this 
provision  would  discourage  the  use  of 
the  write-off  process  since  it  requires 
schools  to  reimburse  the  fund  for  loans 
that  are  disapproved.  The  Department 
clarifies  that  although  schools  are 
responsible  for  reimbursing  the  NSL 
fund  for  disapproved  write-off  requests 
there  is  no  required  time  frame  within 
which  reimbursement  must  occur. 
Accordingly,  if  a  write-off  request  is 
disapproved,  the  school  may  reimburse 
the  fluid  out  of  institutional  monies  at 
any  time  prior  to  the  distribution  of 
assets. 

Another  respondent  felt  that  the  issue 
in  reviewing  a  write-off  request  should 
be  whether  the  institution's  inaction 
contributed  to  a  loan's  uncoUectibility. 
not  whether  the  institution  can 
document  that  it  completed  each  step  of 
the  due  diligence  procedure.  The 
Department  believes  that  failure  to 
perform  any  of  these  steps  would  be  an 
important  factor  in  contributing  to  the 
uncoUectibility  of  a  loan  and  therefore 
would  be  proper  grounds  for  denying 
write-off. 

Two  respondents  were  concerned  that 
the  Department  would  apply  the  due 
diligence  procedures  in  S  57.310(b)(l]  (i) 
through  (x)  retroactively,  rather  than 
prospectively,  in  reviewing  write-off 
requests.  The  Department  clarifies  that 
the  series  of  procedures  outlined  in  (i) 
through  (x)  are  required  steps  of  the  due 
diligence  process  as  of  the  effective  date 
of  these  regulations.  For  any  loan  made 
on  or  after  that  date  a  school  must 
follow  each  of  the  steps  (i)  throu^  (x) 
(unless  it  has  requested  and  received 
written  approval  of  alternate 
techniques)  to  be  in  compliance  with  the 
due  diligence  requirement. 

For  any  loan  made  prior  to  the 
effective  date  of  these  regulations,  a 
school  must  apply  the  new  due  diligence 
requirements  prospectively  to  the  extent 
that  it  is  possible  to  do  so.  Thus,  in  order 
to  be  in  compliance  with  the  due 
dihgence  requirement  for  such  a  loan, 
the  procedures  that  a  school  followed 
prior  to  the  effective  date  of  these 
regtilations  must  be  in  conformance  with 
"generally  accepted  collection 
practices."  as  required  by  the  previously 
existing  regulations,  and  the  procedures 


followed  after  the  effective  date  of  these 
regulations  must  include  any  steps  of 
the  new  requirements  that  can  be 
followed  prospectively  (unless  alternate 
techniques  have  been  approved). 

Section  57.313a    Loan  cancellation 
reimbursement. 

Two  respondents  conunented  on  the 
provision  for  reimbursing  schools  for 
their  share  of  loans  canceled  for  service, 
death,  or  disability  in  the  event 
insufficient  funds  are  available  to  pay 
all  schools  in  a  given  fiscal  year.  One 
respondent  felt  that  this  would 
encourage  schools  to  refuse  cancellation 
requests.  The  Department  notes  that  a 
school  cannot  deny  cancellation 
benefits  to  borrowers  who  are  eligible 
for  cancellation  and  who  notify  the 
school  of  their  eligibility  in  a  timely 
manner. 

One  respondent  stated  that  the 
Federal  Government  was  obligated  to 
fulfill  this  contractual  obligation  on  time 
and  that  failure  to  do  so  would  deprive 
new  students  of  NSL  funds.  The 
Department  notes  that  although  section 
836(c)  of  the  Act  provides  for  the 
reimbursement  of  canceled  loans,  it 
does  not  indicate  when  such 
reimbursement  should  occur.  Further, 
cancellation  reimbursements  are 
institutional  funds  and  do  not  go  back 
into  the  NSL  fund  unless  the  school 
chooses  to  deposit  them  in  the  fund  as 
part  of  the  institutional  contribution. 

Section  57^15    Records,  reports, 
inspection,  and  audit 

Section  57.315(a)(1):  Three 
respondents  opposed  S  57.315(a)(1), 
which  would  state  that  required  reports 
must  be  submitted  to  the  Secretary 
within  45  days  of  the  close  of  the 
reporting  period.  Two  suggested  that  the 
time  frame  be  changed  to  60  days  after 
the  close  of  the  reporting  period, 
believing  that  45  days  did  not  allow 
sufficient  time  to  conduct  a  complete 
reconciliation  and  prepare  an  auditabk 
document.  Another  suggested  that 
schools  be  granted  90  days  to  complete 
and  submit  required  reports.  The 
Department  has  not  changed  this 
provision  since  the  45-day  reporting 
deadline  is  critical  for  assuring  that 
Federal  m<HUtoring  activities,  such  as 
reviewing  school's  delinquency  rates 
and  complying  with  Federal  reporting 
requirements,  can  be  ccmducted  on  a 
timely  basis. 

Two  respondents  opposed  the 
requirement  that  schools  submit 
quarterly  reports.  Since  the  performance 
standard  provision  requires  a  biannual 
review  of  those  schools  with 
delinquency  rates  greater  than  5  percent. 
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the  respondents  felt  that  it  would  be 
more  appropriate  to  implement 
semiannual  reports  and  require  the 
December  31  report  only  from  schools 
with  delinquency  rates  greater  than  5 
percent.  The  Department  notes  that 
S  57.315(a)(1)  does  not  specify  the 
frequency  of  required  reports  and  thus 
does  not  preclude  the  possibility  of  less 
frequent  reporting  requirements  in  the 
future  if  the  Department  finds  that  such 
a  change  is  possible.  Currently, 
however,  the  quarterly  report  is 
necessary  for  complying  with  Federal 
reporting  requirements  and  for 
monitoring  cash  balances  and  other 
indicators  of  proper  program 
management. 

Section  57.315(a)(3):  One  respondent 
opposed  §  57.315(a)(3),  which  would 
require  that  repayment  records  be 
retained  for  5  years  after  a  loan  has 
been  repaid,  and  suggested  that  this 
proposal  l>e  amended  to  allow  for 
disposal  of  these  records  sooner  if  an 
audit  has  been  performed.  The 
Department  has  not  changed  this 
provision  since  it  considers  the  retention 
of  records  for  this  period  to  be  essential 
for  monitoring  purposes. 

Section  57.315(b)(2):  Two  of  three 
respondents  supported  {  57.315(b)(2). 
which  would  require  that  an  institution 
receiving  NSL  ftuids  must  have  itself 
audited  by  non-Federal  independent 
auditors  every  2  years.  One  expressed 
concern  that  there  was  no  mention  of 
startup  dates  or  required  time  frames 
and  suggested  that  schools  be  allowed 
to  have  the  NSL  audit  performed  in 
conjunction  with  the  audit  of  the 
campus-based  programs.  The  need  for 
an  audit  guide  also  was  mentioned.  The 
Department  does  not  consider  it 
appropriate  to  include  audit  dates  or 
time  ft'ames  in  the  regulations  but  will 
issue  guidance  in  policy  documents  after 
publication  of  these  regulations.  In 
addition,  the  Department  notes  that  the 
Student  Financial  Aid  Guidelines 
contain  an  audit  section  which  is  to  be 
used  in  conjunction  with  ED's  audit 
guide  for  the  campus-based  programs  in 
performing  the  NSL  audit  The 
Department  will  notify  schools  of  any 
changes  in  audit  procedures  through 
future  policy  memoranda. 

Section  57.315(c):  The  Department  has 
also  included  a  paragraph  (c)  in  this 
section  to  state  that  institutional 
officials  who  have  information  which 
indicates  the  potential  or  actual 
commission  of  fraud  or  other  offenses 
against  the  United  States,  involving 
these  loan  funds,  should  promptly 
provide  this  information  to  the 
appropriate  Regional  Office  of  Inspector 
General  for  Investigations.  This 


language  is  being  added  to  clarify  the 
role  of  the  HHS  Office  of  Inspector 
General  in  investigating  actual  or 
suspected  acts  of  fraud,  as  well  as  to 
inform  individuals  who  are  party  to 
financial  transactions  involving  these 
funds  of  their  responsibility  to  report 
information  regarding  such  acts  to  the 
appropriate  Regional  Inspector  General 
for  Investigations. 

Section  57.316a    Performance  standard. 

Maximum  Level  of  Delinquency: 
Seventy-three  respondents  opposed  the 
5  percent  performance  standard.  Of 
these.  48  felt  that  it  was  unreasonable 
and  overly  restrictive  for  nursing 
schools.  Thirty-one  objected  to  the 
Department's  use  of  delinquency 
statistics  from  commercial  lending 
institutions  in  developing  the  5  percent 
performance  standard,  feeling  that  there 
were  too  many  differences  between 
commercial  loans  and  nursing  student 
loans  to  make  this  an  appropriate 
comparison.  Nineteen  noted  that 
commercial  lending  institutions  consider 
employment  history,  iiu:ome  level  and 
creditworthiness  in  determining  a 
borrower's  eligibility  for  funds,  factors 
which  are  not  considered  in  making  NSL 
awards.  In  addition,  they  noted  that 
nursing  student  loans  are  unsecured  and 
have  a  different  level  of  risk  than 
commercial  loans  since  borrowers  have 
to  demonstrate  financial  need  in  order 
to  receive  NSL  funds.  Others  mentioned 
differences  in  the  length  and  timing  of 
the  repayment  period,  the  level  of 
collection  experience  of  the  lending 
institutions,  and  the  borrowers' 
understanding  of  repayment 
responsibilities. 

"The  Department  is  aware  of  the 
different  criteria  used  for  granting  a 
commercial  loan  as  compared  with  a 
nursing  student  loan.  However,  the 
Department  used  the  delinquency  rates 
for  professionals  who  borrow  from 
commercial  lending  institutions  as  a 
basis  for  the  NSL  performance  standard 
because  of  the  similarities  between 
professionals  with  commercial  loans 
and  NSL  borrowers  at  the  time  of 
repayment 

Seventeen  respondents  objected  to 
the  adoption  of  a  5  percent  performance 
standard  based  on  a  comparison  of  NSL 
and  HPSL  borrowers,  noting  that  NSL 
borrowers  have  lower  incomes.  less 
earning  power,  lower  employment  rates, 
different  jolf  opportunities,  different 
economic  backgrounds,  and  higher  rates 
of  attrition.  Five  respondents  considered 
the  comparison  between  NSL  borrowers 
and  other  professionals  with  loans 
inappropriate  since  the  income  level  of 
nurses  does  not  approach  the  income 
level  of  other  professionals.  Twelve 


indicated  that  NSL  borrowers  are  often 
unable  to  repay  because  of  their  high 
indebtedness  and  other  financial 
responsibilities  which  cannot  be 
managed  adequately  on  their  low 
starting  salaries.  They  felt  that  the  S 
percent  performance  standard  failed  to 
recognize  the  economic  situation  of  most 
NSL  borrowers.  Four  stated  that  a 
standardized  measure  was  not  equitable 
because  of  regional  economic  problems 
that  affect  the  ability  of  borrowers  to 
repay. 

In  response  to  these  comments,  the 
Department  notes  that  although  NSL 
borrowers  generally  have  a  different 
income  level  than  HPSL  borrowers, 
those  who  graduate  do  have  a 
marketable  skill  which  should  make  it 
possible  to  obtain  employment  and  thus 
repay  their  loans.  Further,  in  any 
situation  where  economic  hardship  it 
preventing  the  borrower  from  making 
his  or  her  scheduled  payments,  the 
school  may  renegotiate  tiie  repayment 
schedule  or  grant  forbearance  (as  long 
as  the  10-year  repajonent  period  is  not 
exceeded),  and  in  doing  so  may  remove 
the  borrower  from  delinquent  status. 

Eight  respondents  indicated  that  the 
proposed  performance  standard  is 
racially  discriminatory  and  penalizes 
schools  which  actively  recruit  low- 
income  and  disadvantaged  students, 
since  it  would  force  these  schools  to 
terminate  their  participation  in  the 
program,  and  thereby  preclude  many  of 
the  neediest  students  from  receiving 
NSL  funds.  The  Department  expects  that 
the  implementation  date  for  the 
performance  standard  as  indicated 
below,  along  with  the  methods  available 
for  reducing  delinquency  rates  (e.g., 
write-off,  renegotiation,  forbearance, 
and  tools  for  aggressively  pursuing 
delinquent  borrowers),  should  make  it 
possible  for  all  schools,  including  tliose 
with  a  high  percentage  of  low-income 
and  disadvantaged  students,  to  comply 
with  these  regulations. 

Twenty-eight  respondents  suggested 
that  a  10  percent  standard  would  be 
more  reaUstia  Six  suggested  that  the 
Department  adopt  the  NDSL  criteria, 
which  allows  a  school  to  continue  using 
collections  regardless  of  its  delinquency 
rate  but  uses  the  delinquency  rate  to 
determine  eligibility  for  new  Federal 
capital  contributions.  Three  respondents 
wanted  the  Department  to  consider  the 
effectiveness  of  each  institution  in 
reducing  its  delinquency  rate  and 
recognize  good  faith  efforts  made  by  an 
institution  regardless  of  its  delinqaency 
rate.  Two  other  respondents  suggested 
that  the  Department  determine  an 
acceptable  delinquency  rate  for  each 
school  based  on  the  socioeconomic 
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composition  of  its  student  population. 
Other  suggestions  included  changing  the 
performance  standard  to  15  percent, 
lowering  the  standards  for  write-off, 
applying  the  5  percent  performance 
standard  only  to  loans  made  since  the 
recent  emphasis  on  debt  collection, 
establishing  an  appeals  process,  and 
delaying  implementation  until  Congress 
enacts  legislation  allowing  the  use  of  the 
Internal  Revenue  Service  (IRS)  for  skip- 
tracing.  One  respondent  stated  that  it 
was  inappropriate  to  impose  a  5  percent 
performance  standard  for  the  NSL 
program  on  the  basis  of  a  3.2  percent 
delinquency  rate  among  professionals 
who  have  loans  since  the  delinquency 
rate  formula  used  by  the  American 
Bankers'  Association  (ABA)  is  more 
lenient  than  the  formula  proposed  by  the 
Department. 

In  response  to  these  numerous 
comments,  and  in  order  to  determine  the 
most  appropriate  performance  standard 
for  the  NSL  program,  the  Department 
considered  the  following:  (1)  The 
improvements  in  debt  management  that 
have  occurred  at  nursing  schools  since 
December  1981;  (2)  the  current 
delinquency  rates  in  the  NSL  program; 
(3)  a  comparison  of  the  average 
delinquency  rates  for  the  HPSL  and  NSL 
programs;  (4)  a  comparison  of  the  HPSL 
and  NSL  delinquency  rates  at 
institutions  that  participate  in  both  the 
HPSL  and  NSL  programs;  and  (5) 
legislative  and  programmatic  similarities 
and  differences  between  the  HPSL  and 
NSL  programs.  Based  on  the  above 
considerations,  and  because  the 
Department  believes  that  the  5  percent 
performance  standard  level  provides  the 
most  effective  way  of  encouraging 
schools  to  reduce  their  delinquency 
rates  and  thereby  maximize  the  level  of 
dollars  in  their  revolving  NSL  funds,  the 
Department  has  implemented  the 
provision  as  proposed. 

Definition  of  delinquent  account: 
Twenty-seven  respondents  opposed  the 
provision  to  define  as  delinquent  any 
loan  more  than  60  days  past  due. 
Fourteen  noted  that  the  majority  of 
loans  60-120  days  past  due  do  not 
represent  bad  debts  but  eventually 
return  to  current  status  and  are  paid  in 
full.  The  proposed  definition  of  a 
delinquent  account  was  therefore 
considered  unreasonable,  tmrealistic, 
and  unjustified.  Nine  felt  that  this  was 
inconsistent  with  the  due  diligence 
procedures  since  it  does  not  allow 
adequate  time  to  perform  the  suggested 
steps  before  a  loan  has  to  be  considered 
delinquent.  Others  noted  that  this 
contrasts  with  prior  departmental  policy 
and  is  at  variance  with  the  NDSL 


program,  which  uses  120  days  as  the 
cutoff  point  for  delinquent  accounts. 

In  response  to  these  comments,  the 
Department  clarifies  that  the  60-day 
definition  of  delinquency  was  proposed 
to  assure  that  the  delinquency  rate 
accurately  reflects  those  accounts  which 
are  collection  problems  for  the  school. 
Although  borrowers  60-120  days  past 
due  may  eventually  repay  in  full, 
collecting  their  accounts  requires  extra 
effort  by  the  school  and  therefore,  the 
Department  believes  that  they  should  be 
reflected  as  delinquent  accounts  until 
they  are  made  current. 

Delinquency  rate  formula:  Forty-one 
opposed  the  formula  for  calculating  a 
school's  delinquency  rate.  Of  these, 
sixteen  indicated  that  there  was  no 
justification  for  considering  the  entire 
outstanding  principal  balance  of  a 
delinquent  loan  as  uncollectible,  and 
nine  proposed  that  the  formula  include 
in  the  numerator  only  the  past  due 
amount  on  delinquent  loans.  Others 
suggested  that  the  Department  exclude 
from  the  numerator  principal  not  yet  due 
for  accounts  60-90  days  past  due.  As 
indicated  above,  the  Department 
considers  accounts  more  than  60  days 
past  due  to  be  collection  problems  for 
the  school  which  represent  potential 
losses  to  the  fund.  Therefore,  the 
Department  believes  it  is  appropriate  to 
include  in  the  numerator  the  principal 
outstanding  on  loans  more  than  60  days 
past  due. 

Eleven  respondents  felt  that  the 
denominator  should  include  retired 
loans.  Others  suggested  that  the 
denominator  should  include  accounts  in 
deferment,  and  that  the  formula  should 
exclude  accounts  in  default  and 
accoimts  on  which  the  school  can  take 
no  further  action.  The  Department 
considers  it  inappropriate  to  include 
retired  loans  or  loans  in  deferment  in 
the  denominator  since  the  purpose  of  the 
delinquency  rate  calculation  is  to 
measure  a  school's  effectiveness  in 
collecting  those  loans  on  which 
borrowers  currently  should  be  making 
payments.  The  Department  reminds 
schools  that  in  addition  to  excluding 
loans  that  have  been  fully  repaid  by 
borrowers,  the  formula  also  does 
exclude  uncollectible  loans  that  have 
been  written  off  or  reimbursed  by  the 
school.  When  a  school  has  exercised 
due  diligence,  uncollectible  accounts 
normally  should  become  eligible  for 
write-off  before  other  accounts  that 
entered  repayment  status  at  the  same 
time  have  been  fully  repaid  by  the 
borrower;  thus,  the  exclusion  of  fully 
retired  loans  should  be  offset  by  the 
exclusion  of  uncollectible  loans. 


Six  respondents  stated  that  a 
standard  delinquency  rate  formula 
cannot  provide  an  accurate  assessment 
of  a  school's  due  diligence  procedures, 
and  five  considered  the  formula 
tmrealistic  and  inaccurate.  Four  noted 
that  the  proposed  formula  was 
inconsistent  with  the  NDSL  formula  and 
two  suggested  that  the  Department 
adopt  the  NDSL  formula.  Four  others 
objected  to  the  formula  because  it  fails 
to  consider  the  level  of  risk  associated 
with  the  student  population  at  each 
institution.  One  respondent  noted  that 
the  ABA  formula  used  to  calculate  the 
delinquency  statistics  cited  by  the 
Department  in  the  June  3, 1983  NPRM 
includes  in  the  numerator  only  the  past 
due  amount  rather  than  the  total 
principal  outstanding  on  delinquent 
loans. 

In  response  to  these  comments,  the 
Department  recognizes  that  delinquency 
formulas  do  vary  significantly  from  one 
organization  to  another  depending  upon 
what  they  are  designed  to  measure; 
therefore,  the  formula  used  by  one 
agency  or  organization  is  not 
necessarily  appropriate  for  another 
agency.  After  considering  these 
comments  and  evaluating  various 
alternatives  to  the  proposed  formula,  the 
Department  has  determined  that  the 
delinquency  formula  should  not  be 
modified  since  it  provides  a 
conservative  measure  of  the 
effectiveness  of  a  school's  current 
collection  efforts,  and  thereby  assures 
responsible  fiscal  management  of  public 
funds. 

Respondents  also  suggested  that  the 
Department  allow  any  account  more 
than  2  years  past  due  to  be  written  off 
automatically  and  thus  be  excluded 
from  the  delinquency  rate.  The 
Department  has  not  adopted  this 
suggestion  since  it  would  be  poor 
stewardship  of  Federal  funds  to  permit 
write-off  approval  if  a  school  had  not 
exercised  due  diligence  in  its  collection 
efforts. 

Five  respondents  suggested  that  for 
accounts  on  which  borrowers  are 
making  partial  payments  the 
Department  should  include  only  the 
amount  in  arrears  in  the  numerator  and 
five  others  thought  that  the  Department 
should  consider  any  accounts  with 
regular  payment  patterns  as  current.  The 
Department  clarifies  that  any  loan  on 
which  the  borrower  is  making  partial 
payments  on  a  regular  basis  may  be 
eligible  for  a  renegotiated  repayment 
schedule,  in  which  case  the  borrower 
would  no  longer  be  delinquent  if  he  or 
she  makes  payments  as  required  by  the 
revised  schedule. 
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Two  respondents  stated  that  the 
Department  should  exclude  dropouts 
and  accounts  in  litigation  from  the 
delinquency  formula.  The  Department 
notes  that  dropouts  who  are  unable  to 
make  payments  due  to  financial 
hardship  may  be  eligible  for  forbearance 
in  which  case  they  are  not  included  in 
the  delinquency  calculation.  However. 
the  Department  does  not  exclude  loans 
in  litigation  from  the  delinquency 
calculation  since  these  loans  are  still 
delinquent  and  the  school  can  continue 
to  make  efforts  to  collect  them  during 
the  litigation  proceedings. 

Implementation  date  and  phase-in 
procedures:  Tliirty  respondents  opposed 
the  proposed  implementation  date  and 
phase-in  procedures  for  the  performance 
standard.  Nineteen  considered  these 
procedures  unrealistic,  unreasonable, 
and  illogical.  Three  felt  that  December 
was  a  bad  time  of  year  for  determining 
compliance  with  the  performance 
standard  since  it  could  prohibit  schools 
from  fulfilling  award  commitments  made 
at  the  begiiming  of  tiie  academic  year 
and  is  typically  a  time  when  mail  is 
slow  and  many  of  the  borrowers  and 
institutional  staff  are  on  vocation.  Two 
noted  that  a  6-month  period  for  reducing 
the  delinquency  rate  by  50  percent  did 
not  provide  adequate  time  to  exhaust 
the  more  complex  due  diligence  steps  of 
collection  agents  and  litigation  and  also 
request  write-off  approval.  Others 
stated  that  these  procedures  would 
penalize  schools  which  have  been 
working  hard  to  improve  their  collection 
efforts  during  the  past  2  years  and  are 
now  faced  with  their  more  difficult 
accounts.  Several  suggested  alternative 
proposals  such  as  allowing  schools  more 
time  (ranging  up  to  3  years)  to  meet  the 
performance  standard,  reviewing 
schools  annually  rather  than 
semiannually,  recognizing  good  faith 
efforts,  reviewing  schools  for 
compliance  with  due  diligence  rather 
than  compliance  with  a  performance 
standard,  and  establishing  performance 
checkpoints  based  on  reductions  of  25- 
33  percent  rather  than  50  percent. 

In  response  to  these  comments,  the 
Department  has  established  the 
implementation  date  of  the  performance 
standard  as  June  30. 1986.  lliis  should 
provide  nursing  schools  with  adequate 
time  to  exhaust  the  more  complex  due 
diligence  steps  for  accounts  that  are 
currently  delinquent  and  request  write- 
off approval  for  uncollectible  loans 
before  the  performance  standard  is 
implemented. 

Penalty  for  noncompliance:  Thirty- 
four  respondents  opposed  the  penalty 
for  noncompliance  with  the  perfonnance 
standard.  Twenty-one  felt  that  it  was 


inappropriate,  would  have  a  harsh 
impact  on  needy  students,  and  would 
deny  the  opportunity  for  a  nursing 
education  to  low-income  and 
disadvantaged  individuals.  Eight  stated 
that  it  would  result  in  the  termination  of 
the  NSL  program  at  most  schools.  Five 
felt  that  it  unduly  penalizes  schools 
which  are  exercising  due  diligence  but 
are  unable  to  meet  the  performance 
standard,  four  considered  it  inconsistent 
with  the  intent  of  the  NSL  legislation, 
and  two  indicated  that  it  would  reduce 
incentive  to  continue  collections. 

Six  respondents  suggested  that  the 
Department  should  be  required  to  show 
direct  proof  of  improper  program 
administration  before  terminating  a 
school's  participation  in  the  NSL 
program.  Four  suggested  that  the 
Department  help  schools  resolve  their 
old  accoimts  before  imposing  such  a 
penalty;  two  wanted  the  Department  to 
allow  all  schools  to  continue 
participation  regardless  of  their 
delinquency  rates;  two  thought  that 
suspension  of  new  funding  would  be 
more  appropriate  than  termination;  and 
two  suggested  using  the  NDSL  penalty, 
which  reduces  the  level  of  new  funds 
awarded  to  schools  with  delinquency 
rates  between  10  and  25  percent,  and 
suspends  new  funding  for  schools  with 
delinquency  rates  over  2S  percent,  but 
allows  any  school  to  continue  using  its 
collections,  regardless  of  its  delinquency 
rate. 

In  response  to  these  comments,  the 
Department  expects  that  implementing 
the  performance  standard  provision  on 
June  30, 1986,  should  provide  schools 
with  adequate  time  to  reduce  their 
delinquency  rates  to  the  required  level 
and  that  schools  unable  to  comply  with 
requirements  of  the  provision  after  that 
date  should  not  be  permitted  to  continue 
loaning  NSL  funds.  Therefore,  the 
Department  has  implemented  the 
penalty  for  noncompliance  as  proposed. 

Additional  Comments 

Many  respondents  suggested  other 
changes  that  would  require  legislative 
amendments,  including  the  following:  (1) 
an  amendment  to  allow  the  use  of  the 
IRS  skip-tracing  service;  (2)  a  provision 
for  assigning  uncollectible  loans  to  the 
Federal  Government  for  further 
collection  efforts;  (3)  elimination  of  the 
set-aside  fund;  (4)  a  procedure  for 
withholding  the  tax  refunds  of 
delinquent  borrowers;  (5)  a  requirement 
that  all  borrowers  have  a  cosigner;  (6)  a 
provision  to  allow  cancellation  for 
service  in  a  low-income  area;  (7)  a 
reduction  in  the  interest  rate;  (8) 
modifications  to  the  deferment 
provisions;  (9)  authority  to  extend  the 
repayment  period  beyond  10  years;  (10) 


an  administrative  allowance  to  be  paid 
from  the  NSL  fund;  (11)  dianges  in  the 
minimum  monthly  payment  provisions; 
and  (12)  an  amendment  to  make  the  loan 
repayment  provision  for  failure  to 
complete  studies  (|  57.314)  an 
entitlement  Hie  Department  cannot 
implement  any  of  these  suggestions 
since  it  lacks  statutory  authority  to  do 
so. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

Three  respondents  believed  that  these 
regulations  would  have  a  significant 
economic  impact  since  they  expected 
that  the  majority  of  schools  would  face 
termination  as  a  result  of  their 
implementation  as  proposed.  Some  also 
felt  that  the  response  burden  was 
grossly  understated  by  the  Department 

One  respondent  conmiented  that  tiie 
burden  of  18.4  hours  per  school 
indicated  in  the  September  6, 1964 
NPRM  is  not  reaUstic.  and  stated  that 
schools  have  incurred  many  more  hours 
of  work,  including  evening  time,  to 
implement  the  ten  steps  proposed  in  the 
NPRM.  The  Department  clarifies  that  the 
18.4  hour  average  burden  per  school  was 
determined  based  on  the  time  required 
to  comply  with  the  reporting  and 
recordkeeping  requirements  included  in 
that  NPRM.  but  did  not  address  the  time 
required  to  carry  out  activities  of  the 
proposal  apart  from  the  reporting  or 
recordkeeping  requirements. 

In  response  to  the  other  comments, 
the  Department  expects  that  the 
modifications  that  have  been  made  to 
the  proposed  rules  will  assure  that  these 
regulations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  prescribe  procedures  for 
improving  loan  collections  and  a 
performance  standard  against  which 
schools'  delinquency  rates  will  be 
measured. 

The  small  entities  affected  are  nursing 
schools.  The  amendments  to  the 
regulations  strengthen  loan  collections 
and  may  result  in  the  termination  of 
some  nursing  schools'  participation  in 
the  NSL  program.  However,  each  school 
with  an  unacceptable  level  of 
delinquency  will  have  several 
opportunities  to  reduce  its  delinquency 
rate  prior  to  termination,  and  thus  will 
have  adequate  time  to  prepare  for  the 
loss  of  funds  which  will  occur  as  a  result 
of  termination.  These  schools  will  also 
be  able  to  resume  the  use  of  future 
collections  once  they  are  able  to  meet 
the  performance  standard.  Therefore, 
the  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
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These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  The  Department  has  determined 
that  this  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  because  it  does 
not  meet  the  criteria  for  major 
regulations  established  in  the  Order, 
therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reihiction  Act 

These  final  regulations  contain  the 
following  recordkeeping  and  reporting 
requirements  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511): 
Section  57.306,  approval  number  0915- 
0048  (Financial  Aid  Transcript, 
Educational  Costs);  S  57.308.  approval 
number  0915-0095  (Promissory  Note); 
S  57.310.  approval  number  0915-0095 
(Entrance  Interview,  Exit  Interview, 
Borrower  Notifications,  Credit  Bureau 
Notification);  §  57.312,  approval  number 
0915-0048  (Reporting  of  Loans  for  Loan 
Repayment);  and  {  57.315,  approval 
number  0915-0047  (Reporting 
Requirements,  Student  Records, 
Repayment  Records). 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of 
disadvantaged.  Educational  facilities, 
Educational  study  programs.  Emergency 
medical  services.  Health  facilities. 
Health  professions.  Loan  programs — 
health.  Medical  and  dental  schools. 
Scholarships  and  fellowships,  Grant 
programs— education.  Grant  programs — 
health.  Student  aid. 

42  CFR  Part  57,  Subpart  D  is  amended 
as  set  forth  below. 

Dated:  fune  20, 1985. 
Jame*  O.  Maaoo. 
Assistant  Secretary  for  Health. 

Approved:  August  2. 1985. 
Matgaivt  M.  Heckler. 
Secretary. 

[Catalog  of  FederaJ  Domestic  Assistance,  No. 
13.364.  Nursing  Student  Loan  Program] 

PART  57-{AMENDED] 

Subpart  D  of  42  CFR  Part  57  is  revised 
to  read  as  follows: 

Subpart  D-Mursing  Student  LoMw 

2v6C> 

57.301  Applicability. 

57.302  Definitions. 

57.303  Application  by  school. 

57.304  Payment  of  Federal  capital 
contributions. 

57.305  Nursing  student  loan  funds. 

57.306  Eligibility  and  selection  of  nursing 
student  loan  applicants. 


57.307  Maximum  amount  of  nursing  student 
loans. 

57.308  Nursing  student  loan  promissory 
note. 

57.309  Payment  of  nursing  student  loans. 

57.310  Repayment  and  collection  of  nursing 
student  loans. 

57.311  Cancellation  of  nursing  student  loans 
for  disability  or  death. 

57.312  Repayment  of  loans  for  service  in  a 
shortage  area. 

57.313  Loan  cancellation  for  full-time 
employment  as  a  registered  nurse. 

57.313a    Loan  cancellation  reimbursement 

57.314  Repayment  of  loans  made  after 
November  17, 1971,  for  failure  to 
complete  a  program  of  study. 

57.315  Records,  reports,  inspection,  and 
audit 

57.318    Nondiscrimination. 
57.316a    Performance  standard. 

57.317  Additional  conditions. 

57.318  Noncompliance. 

Authority:  Sec.  215  Public  Health  Service 
Act  58  Stat.  690,  67  Stat.  631,  (42  U.S.C.  216); 
sections  835-841  Public  Health  Service  Act 
78  Stat.  913-916,  as  amended  (42  U.S.C  297a- 
h). 

Subpart  D— Nursing  Student  Loans 

§  57.301    Applicability. 

The  regulations  in  this  subpart  apply 
to  the  Federal  capital  contributions 
made  by  the  Secretary  to  public  or  other 
nonprofit  schools  of  nursing  for  the 
establishment  of  nursing  student  loan 
funds  and  to  loans  made  to  students 
from  these  funds. 

§57.302    Definition*. 

As  used  in  this  subpart: 

"Academic  year"  means  the 
traditional,  approximately  9-month 
September  to  June  annual  session.  For 
the  purpose  of  computing  academic  year 
equivalents  for  students  who,  during  a 
12-month  period,  attend  for  a  longer 
period  than  the  traditional  academic 
year,  the  academic  year  will  be 
considered  to  be  of  9  months'  duration. 

"Act"  means  the  Public  Health 
Service  Act,  as  amended. 

"Date  upon  which  a  student  ceases  to 
be  a  full-time  or  half-time  student" 
means  the  first  day  of  the  month  which 
is  nearest  tp  the  date  upon  which  an 
individual  ceases  to  be  a  full-time  or 
half-time  student,  as  defined  in  this 
section. 

"Federal  capital  loan"  means  a  loan 
made  by  the  Secretary  to  a  school  under 
section  827(a)  of  the  Act,  as  in  effect 
prior  to  July  29, 1975,  the  proceeds  of 
which  are  to  be  returned  to  the 
Secretary. 

"Full-time  student"  means  a  student 
who  is  enrolled  in  a  school  and  pursuing 
a  course  of  study  which  constitutes  a 
full-time  academic  workload,  as 
determined  by  the  school,  leading  to  a 


diploma  in  nursing,  an  associate  degree 
in  nursing  or  an  equivalent  degree,  a 
baccalaureate  degree  in  nursing  or  an 
equivalent  degree,  or  a  graduate  degree 
in  nursing. 

"Good  standing"  means  the  eligibility 
of  a  student  to  continue  in  attendance  at 
the  school  where  he  or  she  is  eim}lled  as 
a  student  in  accordance  with  the 
school's  standards  and  practices. 

"Half-time  student"  means  a  student 
who  is  eiutilled  in  a  school  and  pursuing 
a  course  of  study  which  constitutes  at 
least  one-half  of  a  full-time  academic 
workload  but  less  than  a  full-time 
academic  workload,  as  determined  by 
the  school,  leading  to  a  diploma  in 
nursing,  an  associate  degree  in  nursing 
or  an  equivalent  degree,  a  baccalaureate 
degree  in  nursing  or  an  equivalent 
degree,  or  a  graduate  degree  in  nursing. 

"Institutional  capital  contribution" 
means  the  money  provided  by  a  school, 
in  an  amount  not  less  than  one-ninth  of 
the  Federal  capital  contribution,  and 
deposited  in  a  nursing  student  loan  fund. 

"National  of  the  United  States" 
means:  (1)  A  citizen  of  the  United  States, 
or  (2)  a  person  who,  though  not  a  citizen 
of  the  United  States,  owes  permanent 
allegiance  to  the  United  States. 

"Nursing  student  loan"  means  the 
amount  of  money  advanced  to  a  student 
by  a  school  from  a  nursing  student  loan 
fund  under  a  properly  executed 
promissory  note. 

"Registered  nurse"  means  an 
individual  who  has  been  licensed  by  a 
State  Board  of  Nursing  to  practice 
professional  nursing  in  accordance  with 
State  licensing  laws  requiring  as  a 
minimum  one  of  the  degrees  or  diplomas 
specified  in  this  section. 

"School"  means  a  public  or  other 
nonprofit  school  of  nursing,  as  defined 
in  section  853  of  the  Act 

"Secretary"  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  to  whom  the 
authority  involved  has  been  delegated. 

"State"  means,  in  addition  to  the 
several  States,  the  District  of  Columbia, 
Guam,  the  Conunonwealth  of  Puerto 
Rico,  the  Conunonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

S  57.303    Application  by  school. 

(a)  Each  school  seeking  a  Federal 
capital  contribution  must  submit  an 
apphcation  at  the  time  and  in  the  form 
and  manner  that  the  Secretary  may 
require. '  The  application  must  be  signed 


'  Applications  and  instruction*  are  available  from 
the  Division  of  Student  Assistance.  Bureau  of 
Health  Professions,  5600  Fishers  Lane.  Parklawn 
Building.  Room  S-44,  Rockville,  Maryland  20857. 
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by  an  individual  authorized  to  act  for 
the  apphcant  and  to  assume  on  behalf  of 
the  applicant  the  obligations  imposed  by 
the  statute,  the  regulations  of  this 
subpart,  and  the  terms  and  conditions  of 
the  award. 

(b)  Each  application  will  be  reviewed 
to  determine  eligibility  and  the 
reasonableness  of  the  amount  of  Federal 
support  requested.  The  Secretary  may 
require  the  applicant  to  submit 
additional  data  for  this  purpose. 

(c)  An  application  will  not  be 
approved  unless  an  agreement  between 
the  Secretary  and  the  applicant  school 
for  a  Federal  capital  contribution  under 
section  835  of  the  Act  is  reached. 

§  57.304    Payment  of  Federal  capital 
contributions. 

(a)  Annual  payment.  The  Secretary 
will  make  payments  at  a  time 
determined  by  him  or  her,  to  each  school 
with  which  he  or  she  has  entered  into  an 
agreement  under  the  Act. 

(1)  For  any  fiscal  year  for  which  "set- 
aside"  funds  are  available,  the  Secretary 
will  first  make  payments  in  the  manner 
described  in  (a)(2)  of  this  section  of  not 
less  than  $1,000,000  of  the  amount  of 
Federal  funds  determined  by  the 
Secretary  at  the  time  of  payment  to  be 
available  for  making  loans  under  this 
subpart.  These  funds  will  be  paid  to 
schools  submitting  an  application  for 
"set-aside"- funds  to  be  used  only  for  the 
purpose  of  making  loans  to  individuals 
qualiHed  to  receive  loans  under  this 
subpart  who,  on  the  date  they  receive 
the  loan,  have  not  been  employed  on  a 
full-time  basis  or  been  enrolled  in  any 
educational  institution  on  a  full-time 
basis  for  at  least  7  years.  An  individual 
may  not  receive  a  loan  under  this 
subparagraph  that  exceeds  $500  for  any 
academic  year. 

(2)  If  the  total  of  the  amounts 
requested  for  any  fiscal  year  by  all 
schools  for  Federal  capital  contributions 
minus  the  amount  received  under 
paragraph  (a)(1)  of  this  section  exceeds 
the  amount  of  Federal  funds  determined 
by  the  Secretary  at  the  time  of  payment 
to  be  available  for  this  purpose,  the 
payment  to  each  school  will  be  reduced 
to  whichever  is  smaller:  (i)  The  amount 
requested  in  the  application,  or  (ii)  an 
amount  which  bears  the  same  ratio  to 
the  total  amount  of  Federal  funds 
determined  by  the  Secretary  at  the  time 
of  payment  to  be  available  for  that  fiscal 
year  for  the  Nursing  Student  Loan 
program  as  the  number  of  full-time 
students  estimated  by  the  Secretary  to 
be  enrolled  in  that  school  bears  to  the 
estimated  total  number  of  full-time 
students  in  all  participating  schools 
during  that  year. 


(3)  Amounts  remaining  after  these 
payments  are  made  will  be  distributed 
in  accordance  with  this  paragraph 
among  schools  whose  applications 
requested  more  than  the  amount  paid  to 
them,  but  with  whatever  adjustments 
that  may  be  necessary  to  prevent  the 
total  paid  to  any  school  from  exceeding 
the  total  requested  by  it. 

(b)  Method  of  payment.  The  payment 
of  Federal  capital  contributions  to  a 
school  will  be  paid  in  a  manner  that 
avoids  unnecessary  accumulations  of 
money  in  any  nursing  student  loan  fund. 

§  57.305    Nursing  student  loan  funds. 

(a)  Funds  established  with  Federal 
capital  contributions.  Any  fund 
established  by  a  school  with  Federal 
capital  contributions  will  be  deposited 
and  carried  in  a  special  account  of  the 
school.  At  all  times  the  fund  must 
contain  moneys  representing  the 
institutional  capital  contribution. 

(1)  Except  for  funds  transferred  under 
paragraph  (a)(2)  of  this  section,  this  fund 
is  to  be  used  by  the  school  only  for.  (i) 
Nursing  student  loans  to  full-time  and 
half-time  students:  (ii)  capital 
distribution  as  provided  in  section  839  of 
the  Act  or  as  agreed  to  by  the  school 
and  the  Secretary:  and  (iii)  costs  of 
litigation,  costs  associated  with 
membership  in  credit  bureaus,  and,  to 
the  extent  specifically  approved  by  the 
Secretary,  other  collection  costs  that 
exceed  the  usual  expenses  incurred  in 
the  collection  of  nursing  student  loans. 

(2)  An  amount  not  to  exceed  20 
percent  of  the  amount  paid  to  a  school 
from  the  appropriation  for  any  fiscal 
year  for  Federal  capital  contributions 
may  be  transferred  by  the  school  to  be 
used  for  scholarship  awards  under 
section  845  of  the  Act.  However,  if  the 
Secretary  finds  in  a  particular  case  that 
a  school  has  demonstrated  an  unusual 
need  for  scholarship  funds,  he  or  she 
may  approve  the  transfer  of  any  amount 
in  excess  of  20  percent  to  be  used  for 
scholarship  awards.  In  the  case  of  any 
transfer  under  this  subparagraph,  the 
proportionate  amount  of  the  institutional 
capital  contribution  (i.e..  one-ninth  of 
the  amount  so  transferred)  may  be 
withdrawn  by  the  school  from  the  fund. 

(b)  Funds  established  with  Federal 
capital  loans.  (1)  Each  Federal  capital 
loan  is  subject  to  the  terms  of  the 
promissory  note  executed  by  an 
authorized  official  on  behalf  of  the 
borrowing  school. 

(£)  The  Federal  capital  loans  must  be 
carried  in  a  special  account  of  the 
school,  to  be  used  by  the  school  only  for 
(i)  Repayments  of  principal  and  interest 
on  Federal  capital  loans;  and  (ii)  costs  of 
litigation,  costs  associated  with 
membership  in  credit  bureaus,  and.  to 


the  extent  specifically  approved  by  the 
Secretary,  other  collection  costs  that 
exceed  the  usual  expenses  incurred  in 
the  collection  of  nursing  student  loans. 

§57.306    EligibNity  and  selection  of 
nursing  student  loan  applicants. 

(a)  Determination  of  eligibility.  (1) 
Applicants  are  eligible  for  consideration 
for  a  nursing  student  loan  if  they  are: 

(i)  Citizens,  nationals,  or  law^ 
permanent  residents  of  the  United 
States,  permanent  residents  of  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  American  Samoa,  or  lawful 
permanent  residents  of  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  or  Guam; 

(ii)  Enrolled,  or  accepted  for 
enrollment  in  the  school  as  full-time  or 
half-time  students; 

(iii)  In  need  of  the  amount  of  the  loan 
to  pursue  the  course  of  study  at  the 
school;  and 

(iv)  Capable,  in  the  opinion  of  the 
school,  of  maintaining  good  standing  in 
the  course  of  study. 

(2)  An  applicant  who  has  previously 
attended  an  institution  of  higher 
education  must  submit  a  financial  aid 
transcript  which  includes  at  least  the 
following  data: 

(i)  Applicant's  name  and  social 
security  number 

(ii)  Amounts  and  sources  of  loans  and 
grants  previously  received  by  the 
applicant  for  study  at  an  institution  of 
higher  education; 

(iii)  Whether  the  applicant  is  in 
default  on  any  of  these  loans,  or  owes  a 
refund  on  any  grants; 

(iv)  Certification  fitim  each  institution 
previously  attended  by  the  applicant 
that  the  applicant  has  received  no 
financial  aid.  if  apphcable;  and 

(v)  Prom  each  institution  previously 
attended,  the  signature  of  an  official 
authorized  by  the  institution  to  sign  such 
transcripts  on  behalf  of  the  institution. 

(b)  Selection  of  nursing  student  loan 
applicants  and  determinations  of  need. 
The  school  will  select  qualified 
applicants,  make  reasonable 
determinations  of  need,  and  determine 
the  amount  of  student  loans. 

(1)  In  selecting  nursing  student  loan 
applicants  the  school  will  give 
preference  to  licensed  practical  muses. 

(2)  In  determining  whether  a  student 
is  in  need  of  a  nursing  student  loan  to 
pursue  a  full-time  or  half-time  coiuve  of 
study  at  the  school,  the  school  will  take 
into  consideration: 

(i)  The  financial  resources  available  to 
the  student  by  using  one  of  the  national 
need  analysis  systems  or  any  other 
procedure  approved  by  the  Secretary  of 


34436  Federal  Register  /  Vol.  50.  No.  164  /  Friday.  August  23.  1985  /  Rules  and  Regulations 


Education  and  published  under  34  CFR 
674.13  in  combination  with  other 
information  which  the  school  has 
regarding  the  student's  nnancial  status: 
and 

(ii)  The  costs  reasonably  necessary 
for  the  student's  attendance  at  the 
school,  including  any  special  needs  and 
obligations  which  directly  affect  the 
student's  fmancial  ability  to  attend  the 
school  on  a  fuU-tirae  or  half-time  basis. 
The  school  must  document  the  criteria 
used  for  determining  these  costs. 

(Approved  by  the  Office  of  Management  and 
Bmi^t  under  control  number  0915-0048.] 

§  57.307    Maxhfmim  amount  of  nursing 
student  loans. 

The  total  of  the  nursing  student  loans 
made  from  the  fund  to  any  student  for 
an  academic  year  may  not  exceed 
$2,500.  The  maximum  amount  loaned 
during  a  12-month  period  to  any  student 
enrolled  in  a  school  which  provides  a 
course  of  study  longer  than  the  9-month 
academic  year  may  be  proportionately 
increased.  The  total  of  all  nursing 
student  loans  to  any  student  may  not 
exceed  $10,000. 

§57.308    Nursing  student  loan  promissory 
note. 

(a)  Promissory  note  form.  Each 
nursing  student  loan  must  be  evidenced 
by  a  properly  executed  promissory  note 
in  a  form  approved  by  the  Secretary. 
The  school  must  safeguard  the 
promissory  note  against  fire,  theft  and 
tampering. 

(1)  Each  promissory  note  must  state 
that  the  loan  will  bear  interest  on  the 
unpaid  balance  computed  only  for 
periods  during  which  repayment  of  the 
loan  is  required,  at  the  rate  of  6  percent 
per  year. 

(2)  Each  promissory  note  must  contain 
an  acceleration  clause  provided  by  the 
Secretary,  which  will  permit  the 
acceleration  of  delinquent  loans  at  the 
school's  option. 

(3)  A  copy  of  each  executed  note  must 
be  supplied  by  the  school  to  the  student 
borrower. 

(b)  Security.  A  school  must  require 
seciuity  or  endorsement  if  the  borrower 
is  a  minor  and  if,  under  the  applicable 
State  law.  the  note  signed  by  him  or  her 
would  not  create  a  binding  obligation. 
The  school  may  not  require  security  or 
endorsement  in  any  other 
circumstances. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0095.) 

i  57  J09    Payment  of  nursing  student 


considered  appropriate  by  the  school 
except  that  a  school  may  not  pay  to  or 
on  behalf  of  any  borrower  more  during 
any  given  installment  period  (e.g., 
semester,  term,  or  quarter]  than  the 
school  determines  the  student  needs  for 
that  period. 

(b)  No  payment  may  be  made  from  a 
fund  to  or  on  behalf  of  any  student 
borrower  if  at  the  time  of  the  payment 
the  borrower  is  not  a  full-time  or  half- 
time  student. 

§  57.310    Repayment  snd  collection  of 
nursing  student  loans. 

(a)  Each  nursing  student  loan, 
including  accrued  interest,  will  be 
repayable  in  equal  or  graduated  periodic 
installments  in  amounts  calculated  on 
the  basis  of  a  10-year  repayment  period. 
Repayment  of  a  loan  must  begin  9 
months  after  the  student  ceases  to  be  a 
full-time  or  half-time  student,  except 
that  if  a  borrower  reenters  the  same  or 
another  school  as  a  full-time  or  half-time 
student  within  the  9-month  period,  the 
date  upon  which  interest  will  accrue  and 
the  repayment  period  will  begin  will  be 
determined  by  the  date  upon  which  the 
student  last  ceases  to  be  a  full-time  or 
half-time  student  at  that  school. 

(1]  The  following  periods  will  be 
excluded  from  the  10-year  repayment 
period:  (a)  All  periods  up  to  a  total  of  3 
years  of  active  duty  performed  by  the 
borrower  as  a  member  of  the  Army, 
Navy.  Air  Force.  Marine  Corps,  Coast 
Guard.  National  Oceanic  and 
Atmospheric  Administration  Ck>rps  or 
the  U.S.  Public  Health  Service 
Commissioned  Corps;  (ii)  all  periods  up 
to  a  total  of  3  years  of  service  as  a 
volunteer  under  the  Peace  Corps  Act; 
and  (iii)  all  periods  up  to  a  total  of  5 
years  during  which  the  borrower  is 
pursuing  a  full-time  course  of  study  at  a 
school  leading  to  a  baccalaureate  degree 
in  nursing  or  an  equivalent  degree,  or  to 
a  graduate  degree  in  nursing,  or  is 
otherwise  pursuing  advanced 
professional  training  in  nursing  (or 
training  to  be  a  nurse  anesthetist).  For 
purposes  of  this  paragraph,  "otherwise 
pursuing  advanced  professional  training 
in  nursing"  shall  include  only  full-time 
training,  beyond  the  first  diploma  or 
degree  in  nursing  received  by  the 
particidar  borrower,  of  at  least  1 
academic  year  which  will  advance  the 
borrower's  knowledge  of  and  strengthen 
his  or  her  skills  in  the  provision  of 
nursing  services.* 


(a)  Nursing  student  loans  from  any 
fund  may  be  paid  to  or  on  behalf  of 
student  borrowers  in  installments 


'  Individuals  who  received  nursing  student  loans 
prior  to  July  1.  lOOD,  remain  subject  to  the 
repayment  proviiions  of  42  CFR  57.314(aK3)(197B) 
as  adopted  on  February  4. 1074.  These  provisions 
can  be  found  at  39  FR  lft473  (May  9. 1974).  and  a 
copy  can  be  obtained  by  writing  the  Division  of 
Student  Assistancs,  Bureau  of  Heahh  Professions. 


(2)  Subject  to  the  provisions  of 
paragraph  (b)(3)  of  this  section,  a 
borrower  must  establish  a  repayment 
schedule  with  the  school  providing  for 
payments  not  less  often  than  quarterly. 
Any  borrower  whose  repayment 
becomes  more  than  60  days  past  due 
must  be  placed  on  a  monthly  repayment 
schedule  by  the  school.  A  borrower  may 
at  his  or  her  option  and  without  penalty, 
prepay  all  or  part  of  the  principal  and 
accrued  interest  at  any  time. 

(3)  A  school  may  grant  forbearance 
whenever  extraordinary  circumstances 
such  as  unemployment,  poor  health  or 
other  personal  problems  temporarily 
affect  the  borrower's  ability  to  make 
scheduled  loan  repayments. 

(b)  Collection  of  nursing  student 
loans.  (1)  Each  school  at  which  a  fund  is 
established  must  exercise  due  diligence 
in  the  collection  of  nursing  student  loans 
due  the  fund.  In  the  exercise  of  due 
diligence,  a  school  must  follow 
procedures  which  are  at  least  as 
extensive  and  effective  as  those  used  in 
the  collection  of  other  student  loan 
accounts  due  the  school,  and  must  use 
the  steps  outlined  below  in  accordance 
with  collection  practices  which  are 
generally  accepted  among  institutions  of 
higher  education: 

(i)  Conduct  and  document  an  entrance 
interview  (individually  or  in  groups) 
with  the  borrower  prior  to  disbursing 
NSL  funds  in  any  academic  year.  During 
the  entrance  interview  the  school  must 
obtain  documentation  which  indicates 
that  the  borrower  is  aware  of  the  rights 
and  responsibilities  associated  with  NSL 
funds  and  personal  information  which 
would  assist  in  locating  the  borrower  if 
he  or  she  fails  to  keep  the  school 
informed  of  his  or  her  current  address. 
The  requirement  of  this  subparagraph 
may  be  met  by  correspondence  if  the 
school  determines  that  a  face-to-face 
meeting  (individually  or  in  groups)  is 
impracticable. 

(ii)  Conduct  and  document  an  exit 
interview  (individually  or  in  groups) 
with  the  borrower.  During  the  exit 
interview,  the  school  must  provide  each 
borrower  with  information  necessary  to 
carry  out  the  terms  of  repayment, 
remind  the  borrower  of  die  rights  and 
responsibilities  associated  with  NSL 
funds,  and  update  the  personal 
information  collected  prior  to  disbursing 
NSL  funds  which  would  assist  in 
locating  the  borrower  if  he  or  she  fails  to 
keep  the  school  informed  of  his  or  her 
current  address.  If  the  borrower 
terminates  studies  without  advance 
notice,  the  school  must  document 
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attempts  to  inform  the  borrower  of  the 
substance  of  the  exit  interview  and  to 
secure  exit  interview  infoiination  from 
the  borrower  by  mail. 

(iii)  Notify  the  borrower  in  writing  of 
the  impending  repayment  obligation  at 
least  twice  during  the  grace  period: 

(iv)  Notify  a  borrower  who  is  in 
deferment  status  in  writing  of  the 
impending  repayment  obligation  1  to  3 
months  prior  to  the  expiration  of  the 
approved  period  of  deferment; 

(v)  Perform  regular  billing; 

(vi)  Follow  up  past  due  payments  with 
a  series  of  at  least  four  documented  and 
reasonably  spaced  attempts  to  contact 
the  borrower,  at  least  three  of  which 
must  be  in  writing  at  not  more  than  30- 
day  intervals,  prior  to  the  loan  becoming 
120  days  past  due.  provided  that  the 
school  has  a  current  address  for  the 
borrower 

(vii)  Perform  address  searches  when 
necessary; 

(viii)  Use  collection  agents,  which 
may  include  the  use  of  an  internal 
collection  agent; 

(ix)  Institute  legal  proceedings  against 
borrowers  after  all  other  attempts  at 
collection  have  failed,  unless  the  school 
determines,  subject  to  the  approval  of 
the  Secretary,  that  such  litigation  would 
not  be  cost-effective;  and 

(x)  Become  a  member  of  a  credit 
bureau  and  notify  the  credit  bureau  of 
accounts  past  due  by  more  than  120 
days. 

In  place  of  one  or  more  of  the 
procedures  outlined  above  schools  may 
substitute  collection  technicjues  that  are 
equally  or  more  effective,  but  only  after 
they  have  demonstrated  the 
effectiveness  of  the  techniques  and 
obtained  written  approval  from  the 
Secretary. 

(2)  With  respect  to  any  nursing 
student  loan  made  after  June  30. 1969. 
the  school  may  fix  a  charge  for  failure  of 
the  borrower  to  pay  all  or  any  part  of  an 
installment  when  it  is  due.  and  in  the 
case  of  a  borrower  who  is  entitled  to  a 
deferment  under  section  836(b)(2)  of  the 
Act,  or  cancellation  or  repayment  under 
section  836(b)(3)  of  the  Act.  for  any 
failure  to  file  timely  and  satisfactory 
evidence  of  the  entitlement.  The  amount 
of  the  charge  may  not  exceed  $1  for  the 
first  month  or  part  of  a  month  by  which 
the  installment  or  evidence  is  late  and 
$2  for  each  succeeding  month  or  part  of 
a  month.  The  school  may  elect  to  add 
the  amount  of  this  charge  to  the 
principal  amount  of  the  loan  as  of  the 
day  after  the  day  on  which  the 
installment  or  evidence  was  due.  or  to 
make  the  amount  of  the  charge  payable 
to  the  school  no  later  than  the  due  date 
of  the  next  installment  following  receipt 


of  the  notice  of  the  charge  by  the 
borrower. 

(3)  With  respect  to  any  nursing 
student  loan  made  after  ]une  30. 1969, 
the  school  may  require  the  borrower  to 
make  payments  of  at  least  $15  per 
month  on  all  outstanding  nursing 
student  loans  during  the  repayment 
period. 

(4)  A  school  may  request  permission 
to  write  off  uncollectible  loans.  In  any 
instance  where  the  Secretary  determines 
that  a  school  has  failed  to  exercise  due 
diligence  in  the  collection  of  a  loan,  in 
accordance  with  the  applicable 
regulatory  requirements,  the  school  will 
be  required  to  place  in  the  fund  an 
amount  equal  to  the  full  amount  of 
principal  and  interest  that  remains 
uncollected  on  that  loan.  If  the  Secretary 
determines  that  a  school  has  exercised 
due  diligence  in  the  collection  of  a  loan, 
in  accordance  with  the  applicable 
regulatory  requirements,  the  Federal 
Government  will  absorb  the  Federal 
share  of  the  loss  by  permitting  the 
school  to  reduce  the  accounts  receivable 
by  the  full  amount  of  principal  and 
interest  that  remains  uncollected  on  that 
loan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0095.) 

§  57.31 1    Cancellation  of  nursing  students 
loans  for  disability  or  dsath. 

(a)  Permanent  and  total  disability. 
The  Secretary  will  cancel  a  borrower's 
indebtedness  in  accordance  with  section 
836(b)(4)  of  the  Act  if  the  borrower  is 
found  to  be  permanently  and  totally 
disabled  on  recommendation  of  the 
school  and  as  supported  by  whatever 
medical  certiHcation  the  Secretary  may 
require.  A  borrower  is  totally  and 
permanently  disabled  if  he  or  she  is 
unable  to  engage  in  any  substantial 
gainful  activity  because  of  a  medically 
determinable  impairment,  which  the 
Secretary  expects  to  continue  for  a  long 
time  or  to  result  in  death. 

(b)  Death.  The  Secretary  will  cancel  a 
borrower's  indebtedness  in  accordance 
with  section  836(b)(4)  of  the  Act  upon 
the  death  of  the  borrower.  The  school  to 
which  the  borrower  was  indebted  must 
secure  a  certiHcation  of  death  or 
whatever  ofHcial  proof  is  conclusive 
under  State  law. 

§  57.312    Rspaymsnt  of  loans  for  ssrvics  In 
a  shortage  arsa.' 

(a)  Service  in  a  shortage  area.  Subject 
to  the  availability  of  funds,  a  person 


'  Kffective  November  22. 1982.  the  Secretary 
stopped  accepting  applications  under  }  57.312 
because  Federal  funds  are  not  available  for  this 
provision. 


who:  (1)  Has  obtained  a  degree  as 
specified  in  section  836(h)(1)(A)  of  the 
Act;  (2)  has  obtained  one  or  more 
nursing  student  loans  or  any  other  loans 
necessary  for  costs  (including  tuition, 
books,  fees,  equipment  living  and  other 
expenses  which  the  Secretary 
determines  were  necessary)  of  attending 
a  school  of  nursing;  and  (3)  enters  into 
an  agreement  with  the  Secretary  to 
serve  as  a  full-time  registered  nurse  for 
at  least  2  consecutive  years  in  a 
shortage  area  determined  by  the 
Secretary,  is  entitled  to  have  a  portion 
of  these  loans  repaid  by  the  Secretary  in 
accordance  with  pcu-agraph  (b)  of  this 
section.  Prior  to  entering  an  agreement 
for  repayment  of  loans,  other  than 
nursing  student  loans,  the  Secretary  will 
require  an  individual  to  provide 
evidence  satisfactory  to  the  Secretary  of 
the  existence  and  reasonableness  of  the 
education  loans,  including  a  copy  of  the 
written  loan  agreement  establishing  the 
loan,  and  a  notarized  statement  that  the 
copy  is  a  true  copy  of  the  loan 
agreement. 

(b)  Repayment.  Loan  repayment  will 
be  made  by  the  Secretary  to  persons 
who  meet  the  conditions  set  forth  in 
paragraph  (a)  of  this  section.  Payment 
will  be  as  follows: 

(1)  Upon  completion  by  the  borrower 
of  the  first  year  of  service  as  specified  in 
the  agreement,  the  Secretary  will  pay  30 
percent  of  the  principal  of.  and  the 
interest  on.  each  loan  which  was  unpaid 
as  of  the  date  the  borrower  began  his  or 
her  service; 

(2)  Upon  completion  by  the  borrower 
of  the  second  year  of  smice.  the 
Secretary  will  pay  another  30  percent  of 
the  principal  of.  and  the  interest  on. 
each  loan  which  was  unpaid  as  of  the 
date  the  borrower  began  his  or  her 
service: 

(3)  Upon  completion  by  the  borrower 
of  a  third  year  of  service,  the  Secretary 
will  pay  another  25  percent  of  the 
principal  of.  and  the  interest  on,  each 
loan  which  was  unpaid  as  of  the  date 
the  borrower  began  his  or  her  service; 
and 

(4)  No  more  than  85  percent  of  the 
principal  of  any  loan  will  be  paid  under 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0048.) 

§57.313    lUMWi  canceHation  for  fuMime 
employment  as  a  registered  nurse. 

(a)  For  loans  made  after  November  18, 
1971,  and  before  September  29, 1979.  A 
person  who:  (1)  Received  one  or  more 
nursing  student  loans  after  November 
18. 1971.  and  before  September  29. 1979: 
(2)  is  in  compliance  with  the 
requirements  of  Title  VIII  of  the  Act  and 
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these  regulations;  and  (3)  engages  in  full- 
time  employment  as  a  registered  nurse 
(including  teaching  in  any  of  the  Hblds  of 
nurse  training  or  service  as  an 
administrator,  supervisor,  or  consultant 
in  any  of  the  fields  of  nursing)  in  any 
public  or  nonprofit  private  agency, 
institution,  or  organization  (including 
neighborhood  health  centers)  is  entided 
to  have  a  portion  of  these  nursing 
student  loans  canceled  as  follows:  IS 
percent  of  the  total  amount  of  the  loans 
plus  accrued  interest  on  the  loan  which 
is  unpaid  on  the  first  day  of  his  or  her 
service,  for  each  of  the  first,  second,  and 
third  year  of  service:  and  20  percent  of 
the  total  amount  of  the  loan  plus 
accrued  interest  on  the  loan  for  each 
complete  fourth  and  fifth  year  of  service 
thereafter,  up  to  85  percent  of  the  total 
of  the  loans,  plus  accrued  interest. 

(b)  Continuation  of  provisions  for 
cancellation  of  loans  made  prior  to 
November  13,  1971.  A  person  who 
received  one  or  more  nursing  student 
loans  prior  to  November  18, 1971.  may 
still  receive  cancellation  of  these  loans 
for  service  under  section  836(i)  of  the 
Act.  The  regulations  set  forth  in  42  CFR 
57.316  (a)  and  (b)(8)  (1976),  as  adopted 
on  February  4. 1974.  remain  applicable 
to  cancellation  on  this  basis.  The 
provisions  can  be  found  at  39  FR  16473 
{.May  9. 1974)  and  a  copy  can  be 
obtained  by  writing  to  the  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions.  Room  8-48,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

(c)  The  determination  of  whether  a 
person  is  entiUed  to  have  any  portion  of 
his  or  her  nursing  student  loan  canceled 
for  full-time  employment  as  a  registered 
nurse  will  be  made  by  the  institution  to 
whose  fund  his  or  her  loan  is  payable, 
upon  receipt  and  evaluation  of  an 
application  for  cancellation  from  that 
person. 

§  57.313a    Loan  canc«iiation    | 
reimtMirsemeriL 

In  the  event  that  insuIBcient  funds  are 
available  to  the  Secretary  in  any  fiscal 
year  to  enable  him  or  her  to  pay  to  all 
schools  their  proportionate  shares  of  all 
loans  and  interest  canceled  under  this 
subpart  for  full-time  employment  as  a 
nurse,  death,  or  disability: 

(a)  Each  school  will  be  paid  an 
amount  bearing  the  same  ratio  to  the 
total  of  the  funds  available  for  that 
purpose  as  the  principal  of  loans 
canceled  by  that  school  in  that  fiscal 
year  bears  to  the  total  principal  of  loans 
canceled  by  all  schools  in  that  yean  and 

(b)  Any  additional  amounts  to  which 
a  school  is  entitled  will  be  paid  by  the 
Secretary  at  the  time  of  distribution  of 


the  assets  of  the  school's  fund  under 
section  839  of  the  Act. 

§  57.314    Repayment  of  loans  mad*  aftsr 
Novambar  17, 1971,  for  fallura  to  complata 
a  program  of  study.* 

In  the  event  that  the  Secretary 
undertakes  to  repay  educational  loans 
under  section  836(j)  of  the  Act,  he  or  she 
will  use  the  following  criteria  to  make  a 
determination  as  to  each  applicant's 
eligibility: 

(a)  An  applicant  will  be  considered  to 
have  failed  to  complete  the  course  of 
study  in  nursing  for  which  an  eligible 
education  loan  was  made  upon 
certification  by  a  school  of  nursing  that 
the  individual  ceased  to  be  enrolled  in 
the  school  subsequent  to  November  17, 
1971; 

(b)  An  applicant  will  be  considered  to 
be  in  exceptionally  needy  cinnmistances 
if,  upon  comparison  of  the  income  and 
other  financial  resources  of  the 
applicant  with  his  or  her  expenses  and 
financial  obligations,  the  Secretary 
determines  that  repayment  of  the  loan 
would  constitute  a  serious  economic 
burden  on  the  appticant.  In  making  this 
determination,  the  Secretary  will  take 
into  consideration  the  applicant's  net 
financial  assets,  his  or  her  potential 
earning  capacity,  and  the  relaticmship  of 
the  income  available  to  the  apphcant  to 
the  low-income  levels  published 
annually  by  the  Secretary  under 
paragraph  (c)  of  this  section; 

(c)  An  applicant  will  be  considered  to 
be  from  a  low-income  family  if  the 
applicant  comes  from  a  family  with  an 
annual  income  below  a  level  based  on 
low-income  thresholds  according  to 
family  size  published  by  the  U.S.  Bureau 
of  the  Census,  adjusted  annually  for 
changes  in  the  Consumer  Price  Index, 
and  adjusted  by  the  Secretary  for  use  in 
this  program,  and  the  family  has  no 
substantial  net  financial  assets.  Income 
levels  as  adjusted  will  be  published 
annually  by  the  Secretary  in  the  Federal 
Regbter 

(d)  An  applicant  will  be  considered  to 
be  &om  a  disadvantaged  family  if  the 
individual  comes  from  a  family  in  which 
the  annual  income  minus  unusual 
expenses  which  contribute  to  the 
economic  burdens  borne  by  the  family 
does  not  exceed  the  low-income  levels 
published  by  the  Secretary  under 
paragraph  (c)  of  this  section  and  the 
family  has  no  substantial  net  financial 
assets; 

(e)  An  applicant  will  be  considered  as 
not  having  resumed  his  or  her  nursing 


studies  within  2  years  following  the  date 
the  individual  ceased  to  be  a  student 
upon  certification  so  stating  from  the 
applicant;  and 

(f)  An  applicant  will  be  considered  as 
not  reasonably  expected  to  resume  his 
or  her  nursing  studies  within  2  years 
following  the  date  upon  which  he  or  she 
terminated  these  studies,  based  upon 
consideration  of  the  reasons  for  the 
applicant's  failure  to  complete  these 
studies,  taking  into  account  such  factors 
as  academic,  medical,  or  financial 
difiiculties.  The  Secretary  will  only 
repay  education  loans  made  after 
November  17, 1971. 


9  57.315 
audtt. 


Racorda,  reports,  inspection,  and 


*  Effective  November  26. 1984.  the  Secretary 
Slopped  accepting  appUcatkma  under  i  57.314 
because  Federai  fucda  are  not  available  for  thia 
provision. 


(a)  Records  and  reports.  (1)  Each 
Federal  capital  contribution  and  Federal 
capital  loan  is  subject  to  the  condition 
that  the  school  must  maintain  those 
records  and  file  with  the  Secretary  those 
reports  relating  to  the  operation  of  its 
nursing  student  loan  fund  that  the 
Secretary  may  find  necessary  to  cany 
out  the  purposes  of  the  Act  and  these 
regulations.  Ail  required  reports  must  be 
submitted  to  the  Secretary  within  45 
days  of  the  close  of  the  reporting  period. 
Any  such  school  which  fails  to  submit 
any  completed  required  report  within  45 
days  of  the  close  of  the  reporting  period 
must  place  the  revolving  fiind  and  all 
subsequent  collections  into  an  interest 
bearing  account  and  make  no  new  loans 
until  the  Secretary  determines  that  the 
school  is  in  compliance  with  the 
requirement.  Any  school  that  remains  in 
noncompliance  under  this  provision  for 
more  than  6  months  will  be  terminated 
from  participation  in  the  program  and 
will  be  required  to  return  all  funds  to  the 
Department. 

(2)  The  following  student  records  must 
be  retained  by  the  school  for  5  years 
after  the  individual  student  ceases  to  be 
a  full-time  or  half-time  student: 

(i)  Approved  student  applications  for 
nursing  student  loans: 

(ii)  Doctmientation  of  the  financial 
need  of  applicants;  and 

(iii)  Copy  of  financial  aid  transcripts. 

(3)  The  following  repayment  records 
for  each  individual  borrower  must  be 
retained  for  at  least  5  years  from  the 
date  of  retirement  of  a  loan: 

(i)  The  amount  and  date  of  each  loan; 

(ii)  The  amoimt  and  date  of  each 
payment  or  cancellation; 

(iii)  Records  of  periods  of  deferment; 

(iv)  Date,  nature,  and  result  of  each 
contract  with  the  borrower  or  proper 
endorser  in  the  collection  of  an  overdue 
loan; 

(v)  Copies  of  all  correspondence  to  or 
fi'om  the  borrower  and  endorser; 
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(vi)  Copies  of  all  correspondence  with 
a  collection  agency  related  to  the 
individual  borrower; 

(vii]  Copies  of  all  correspondence 
with  a  credit  bureau  related  to  an 
individual  borrower;  and 

(viii)  Copies  of  all  correspondence 
relating  to  uncollectible  loans  which 
have  been  written  off  by  the  Federal 
Government  or  repaid  by  the  school. 

(4)  The  school  must  also  retain  other 
records  as  the  Secretary  may  prescribe. 
In  all  cases  where  questions  have  arisen 
as  8  result  of  a  Federal  audit,  the 
records  must  be  retained  until  resolution 
of  all  questions. 

(b)  Inspection  and  audit  (1)  Any 
application  for  a  Federal  capital 
contribution  will  constitute  the  consent 
of  the  applicant  school  to  inspection  and 
fiscal  audit,  by  the  Secretary  and  the 
Comptroller  General  of  the  United 
States  or  any  of  their  duly  authorized 
representatives,  of  the  fiscal  and  other 
records  of  the  applicant  school  which 
relate  to  the  Federal  capital  contribution 
or  Federal  capital  loan. 

(2)  The  school  must  comply  with  the 
audit  requirements  of  the  Department  of 
Health  and  Human  Services' 
Administration  of  Grants  regulations 
which  are  set  forth  in  45  CFR  Part  74. 

(c)  Institutional  officials  who  have 
informatibn  which  indicates  the 
potential  or  actual  commission  of  fraud 
or  other  offenses  against  the  United 
States,  involving  these  loan  funds, 
should  promptly  provide  this 
information  to  the  appropriate  Regional 
Office  of  Inspector  General  for 
Investigations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  091&-0047.] 

§  57.316    Nondiscrimination. 

Participating  schools  are  advised  that 
in  addition  to  complying  with  the  terms 
and  conditions  of  these  regulations,  the 
following  laws  and  regulations  apply: 

(a)  Section  855  of  the  Act  (42  U.S.C. 
298b-2)  and  its  implementing 
regulations.  45  CFR  Part  83  (prohibiting 
discrimination  on  the  basis  of  sex  in  the 
admission  of  individuals  to  training 
programs); 

(b)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  et  seq.)  and  its 
implementing  regulations.  45  CFR  Part 


80  (prohibiting  discrimination  in 
federally  assisted  programs  on  the 
grounds  of  race,  color,  or  national 
origin); 

(c)  Title  IX  of  the  Education 
Amendments  of  1972  (20  U.S.C.  1881  et 
seq.)  and  its  implementing  regulations. 
45  CFR  Part  86  (prohibiting 
discrimination  on  the  basis  of  sex  in 
federally  assisted  education  programs); 

(d)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  its 
implementing  regulations.  45  CFR  Part 
84  (prohibiting  discrimination  in 
federally  assisted  programs  on  the  basis 
of  handicap);  and 

c      (e)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101  et  seq.)  and  its 
implementing  regulations.  45  CFR  Part 
90. 

§  57.316«    Pcrformanc*  standard. 

On  June  30. 1986.  and  on  each  June  30 
thereafter,  except  as  provided  in 
paragraph  (b)  of  this  section,  each 
school  must  have  a  delinquency  rate  (as 
calculated  in  paragraph  (a)  of  this 
section)  of  not  more  than  5  percent.  All 
accounts  overdue  by  more  dian  60  days 
must  be  considered  delinquent. 

(a)  The  delinquency  rate  for  each 
school  must  be  calculated  by  dividing 
the  sum  of  the  total  amount  of  principal 
outstanding  on  all  loans  delinquent  by 
the  total  principal  amount  loaned  for  all 
loans  in  repayment  status. 

(b)  Any  school  that  has  a  delinquency 
rate  greater  than  5  percent  on  June  30, 
1986,  or  on  June  30  of  any  year  thereafter 
will  be  required  to: 

(1)  Reduce  its  delinquency  rate  by  50 
percent  (or  a  school  with  a  delinquency 
rate  below  10  percent  must  reduce  its 
rate  to  5  percent)  by  the  close  of  the 
following  6-month  period;  and 

(2)  By  the  end  of  each  succeeding  6- 
month  period,  reduce  its  delinquency 
rate  to  50  percent  of  the  required  rate  for 
the  previous  6-month  period,  until  it 
reaches  5  percent. 

(c)  Any  school  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section  which  fails  to  comply  with  those 
requirements  will  receive  no  new  NSL 
funds  and  will  be  required  to: 

(1)  Place  the  revolving  fund  monies 
and  all  subsequent  collections  into  an 
insured  interest-bearing  account; 


(2)  Make  no  loan  disbursements;  and 

(3)  By  the  end  of  the  succeeding  6- 
month  period,  reduce  its  delinquency 
rate  to  50  percent  of  the  rate  it  failed  to 
achieve  under  paragraph  (b)  of  this 
section,  or  5  percent. 

A  school  that  meets  the  requirements  of 
subparagraph  (c)(3)  of  this  section  will 
be  permitted  to  resume  the  use  of  its 
NSL  funds,  but  must  continue  to  comply 
with  the  requirements  of  subparagraph 
(b)(2)  of  this  section  if  its  delinquency 
rate  is  still  greater  than  5  percent. 

(d)  Any  school  subject  to  the 
provisions  of  subparagraph  (c)(3)  of  this 
section  which  fails  to  comply  with  those 
requirements  will  be  terminated  from 
the  program  and  must  return  all  Federal 
funds  in  the  loan  accoujit  to  the 
Department.  Any  school  which  has  been 
terminated  must  continue  to  purse 
collections  and  may  reapply  for 
participation  in  the  program  only  when 
it  has  attained  a  delinquency  rate  of  5 
percent  or  less. 

§57.317    Additional  conditions. 

The  Secretary  may,  with  respect  to 
any  agreement  entered  into  with  any 
school  under  §  57.305,  impose  additional 
conditions  prior  to  or  at  the  time  of  any 
award  when  in  his  or  her  judgment  the 
conditions  are  necessary  to  assure  or 
protect  advancement  of  the  purposes  of 
the  agreement,  the  interest  of  the  public 
health,  or  the  conservation  of  funds 
awarded. 

§57.318    Noncompllanc*. 

Whenever  the  Secretary  finds  that  a 
participating  school  has  failed  to  comply 
with  the  applicable  provisions  of  the  Act 
or  the  regulations  of  this  subpart  he  or 
she  may,  on  reasonable  notice  to  the 
school,  withhold  further  payments  of 
Federal  capital  contributions  and  take 
other  action,  including  the  termination 
of  any  agreement,  as  he  or  she  finds 
necessary  to  enforce  the  Act  and 
regulations.  In  such  case  no  further 
expenditures  shall  be  made  from  the 
nursing  student  loan  fund  or  funds 
involved  until  the  Secretary  determines 
that  there  is  no  longer  any  failure  of 
comphance. 

[FR  Doc.  85-20126  Filed  8-22-85;  8:45  am) 
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Energy  Information  Administration 

NOTICES 

State-level  energy  end  use,  price,  and  expenditures 

information;  data  user  needs;  inquiry 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Sulfuric  acid  plants;  review  of  standards 
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Toxic  substances: 
34463        SigniHcant  new  uses;  disubstituted  diamino 
anisole 
Water  pollution  control: 
34648        National  pollutant  discharge  elimination  system: 
noncompliance  and  program  reporting 
PROPOSED  RULES 

Toxic  substances: 
34500         Halogenated-N-(2-propenyl)-N-[substituted 

phenyl]  acetamide:  significant  new  uses 
34505        Poly{oxy-1.4-butanediyl)-alpha-{l-oxo-2- 
propenyI)-omega-({l)-oxo-2-propenyl)oxy): 
signiHcant  new  uses 
Water  pollution:  e^uent  guidelines  for  point  source 
categories: 
34592        Oil  and  gas  extraction;  offshore  subcategory 

Water  quality  standards: 
34499         Idaho;  correction 
NOTICES 

Environmental  statements;  availability,  etc.: 
34546         Coastal  marinas  assessment  handbook; 
availability 
Toxic  and  hazardous  substances  control: 
34546         Interagency  Testing  Committee;  responses,  etc.; 
2-chloro-l,3-butadiene 
Water  pollution  control;  State  underground 
injection  control  program: 
34548         Pennsylvania 

Water  quality  criteria: 
34546         Antidegradation  policy,  question  and  answer 
series;  availability 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
34450,        Cessna  (2  documents) 
34451 
34451         EMBRAER 

PROPOSED  RULES 

Airworthiness  directives: 

34495  Saab-Fairchild  Corp. 

34496  Short  Brothers  Ltd. 

34495     Rulemaking  petitions;  summary  and  disposition 
NOTICES 

Grants;  availability,  etc.: 
34573         Visual  glideslope  indicators;  proposed  funding 
policy 
Meetings: 
34573        Aircraft  fly-by-wire  and  other  advanced  control 
system  designs;  conference 

Federal  Communications  Commission 

RULES 

Radio  services,  speciah 
34468         Private  land  mobile  services;  private  carrier 
paging  operations  chaimels 

Radio  stations;  table  of  assignments: 
34467        California 

34466  Maryland 
34465         Oklahoma 

Television  stations;  table  of  assignments: 

34467  Florida 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

34515  Alabama 

34516  Nebraska  and  Kansas 
34520        Washington 

Television  stations;  table  of  assignments: 
34519         California  and  Illinois 


Federal  Energy  Regulatory  Commission 

NOTICES 

34540     Hydroelectric  applications  (Union  Water  Power  Co. 
et  al.) 

Federal  Maritime  Commission 

NOTICES 
34579     Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

34549  Agency  information  collection  activities  under 
OMB  review  (ACH  transaction  data  report) 
Bank  holding  company  applications,  etc.: 

34550  Signal  Hills  Associates.  Inc. 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
34577         American  Credit  Indemnity  Co. 
34577        Delta  America  Insurance  Co. 
34577         Van  Tol  Surety  Co..  Inc. 

Fisli  and  Wildlife  Service 

RULES 
Hunting: 
34478        Open  areas  list 

NOTICES 

34555     Endangered  and  threatened  species  permit 
applications 

Food  and  Drug  Administration 

RULES 

Food  additives: 
34452         Paper  and  paperboard  components;  contact  with 
aqueous  and  fatty  foods;  correction 
NOTICES 
Human  drugs: 

34551  Ridaura  capsules;  regulatory  review  period 
determination 

34552  Seldane  tablets;  regulatory  review  period 
determination 

Radiological  health: 

34553  Diagnostic  nuclear  medicine  exposure  to  embryo, 
fetus,  and  infant:  minimization:  draft 
recommendations;  availability  and  inquiry; 
correction 

Foreign^Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
34524        Oregon 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration:  Public  Health  Service. 

Indian  Affairs  Bureau 

NOTICES 

34555     Pascua  Yaqui  Indian  Reservation,  AZ;  jurisdiction 
retrocession 

Interior  Department 

See  Fish  and  Wildlife  Service:  Indian  Affairs 
Bureau:  Land  Management  Bureau. 
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International  Trade  Administration 

NOTICES 

Countervailing  duties: 
34525        Agricultural  tillage  tools  from  Brazil 
Scientific  articles;  duty  free  entry: 

34537  North  Carolina  State  University  et  al. 

34538  Pennsylvania  State  University 

34538  Purdue  University  et  al. 

Trade  adjustment  assistance  determination 
petitions: 
34524        Gothenburg  Feed  Products  Co.  et  al. 

Interstate  Commerce  Commission 

RULES 

Motor  carriers: 
34478         Commercial  zones;  New  York.  NY 
NOTICES 

Railroad  operation  acquisition,  construction,  etc.: 

34557  Hammermill  Paper  Co. 

34558  Missouri  Pacific  Railroad  Co. 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 
34556         Eklutna.  Inc.;  correction 

34556  Sealaska  Corp.;  correction 
Exchange  of  lands: 

34557  Arizona 

Resource  management  plans/environmental 
statements: 

34556  San  Juan-San  Miguel  Planning  Area,  CO 
Survey  plat  Tilings: 

34557  Louisiana 

Legal  Services  Corporation 

PROPOSED  RULES  _ 

34510     Private  attorney  involvement 

Mississippi  River  Commission 

NOTICES 
34579     Meetings;  Sunshine  Act 

National  Foundation  on  Arts  and  Humanities 

NOTICES 

Meetings: 

34558  Music  Advisory  Panel 

National  Higtiway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicles  safety  standards;  exemption 
petitions,  etc.: 
34576        B.F.  Goodrich  Co.  ^ 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Permits: 

34539  Marine  mammals 

National  Science  Foundation  \ 

NOTICES  ' 

Meetings: 
34558        Physics  Advisory  Committee 

Navy  Department 

NOTICES 
Meetings: 
34539        Chief  of  Naval  Operations  Executive  Panel 
Advisory  Committee;  correction 


34558 


34559, 
34560 
34561 


34553 


34470 


34561 
34563 
34565 
34567 


34569 
34570 


34571 

34572 

34572 
34572 
34572 


34578 


Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Applications,  etc.: 
Georgia  Power  Co.  et  al.  (2  documents) 

Wisconsin  Public  Service  Corp. 

Public  Healtti  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Natural  gas  transportation,  etc.;  recordkeeping 
and  accident  reporting  requirements 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  etc.: 

Guardian  Insurance  &  Annuity  Co..  Inc.,  et  al. 

Merrill  Lynch,  Pierce,  Fenner  &  Smith  Inc..  et  al. 

Merrill  Lynch  California  Municipal  Series  Trust 

Ryland  Acceptance  Corp.  Four 
Self-regulatory  organizations;  proposed  rule 
changes: 

Municipal  Securities  Rulemaking  Board 

New  York  Stock  Exchange,  Inc. 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

California 
License  surrenders: 

Benson  Investment  Co.,  Inc. 
Meetings;  regional  advisory  councils: 

Maine 

Missouri 

Texas  (2  documents) 


Soil  Conservation  Service 

PROPOSED  RULES 

Support  activities: 
34490         Surface  mining  specifications;  advance  notice 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
National  Highway  Traffic  Safety  Administration; 
Research  and  Special  Programs  Administration. 

Treasury  Department 

See  Customs  Service;  Fiscal  Service. 


United  States  Information  Agency 

NOTICES 

Grants;  availability,  etc.: 
Afghan  media  project;  request  for  concept  papers 


34452 


Veterans  Administration 

RULES 

Adjudication;  pensions,  compensation,  dependency, 
etc.: 

Dioxin  (Agent  Orange)  and  ionizing  radiation 

claims  based  on  exposure 


VI 
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PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency, 
etc.: 
34498         Annual  benefit  amounts  of  improved  pension; 
frequency  of  payment 


Separate  Parts  in  This  Issue 

Part  II 
34592     Environmental  Protection  Agency 

Part  III 
34638     Department  of  Education 

Part  IV 
34646     Department  of  Energy,  Energy  Information 
Administration 

Party 
34648     Environmental  Protection  Agency 

Part  VI 
34656     Departmlent  of  Energy 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  fmding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Federal  Register 

VoL  50.  No.  165 
Monday.  August  26.  1985 

Title  3— 

The  President 


Presidential  Documents 


Presidential  Oetermination  No.  85-19  of  August  20,  1965 

Memorandum  for  the  Secretary  of  Defense 

Pursuant  to  Section  205  of  the  Department  of  Defense  Authorization  Act  1985, 
as  enacted  by  P.L.  98-525. 1  hereby  determine  and  certify  that: 

The  United  States  is  endeavoring  in  good  faith  to  negotiate  with  the  Soviet 
Union  a  mutual  and  verifiable  agreement  with  the  strictest  possible  limitations 
on  anti-satellite  weapons  consistent  with  the  national  security  interests  of  the 
United  States. 

Pending  agreement  on  such  strict  limitations,  testing  against  objects  in  space 
of  the  F-15  launched  miniatiu-e  homing  vehicle  anti-satellite  warhead  by  the 
United  States  is  necessary  to  avert  clear  and  irrevocable  harm  to  the  national 
security. 

Such  testing  would  not  constitute  an  irreversible  step  that  would  gravely 
impair  prospects  for  negotiations  on  anti-sateUite  weapons. 

Such  testing  is  fully  consistent  with  the  rights  and  obligations  of  the  U.S. 
under  the  Anti-Ballistic  Missile  Treaty  of  1972  as  those  ri^ts  and  obligations 
exist  at  the  time  of  such  testing. 

You  are  directed  on  my  behalf  to  report  this  determination  and  certification  to 
the  Congress. 

You  or  your  delegatee  are  authorized  and  directed  to  publish  this  determina- 
tion and  certification  in  the  Federal  Register. 


THE  WHITE  HOUSE 
Washington,  August  20,  1985. 
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crvAJiilcV^ 


\  OL-©oa^<K/-x 


MV  ASAT  Testing  Certification 

On  March  31,  1984  I  submitted  a  Report  to  the  Congress,  in  classified  and 
unclassified  forms,  which  detailed  many  of  the  considerations  involved  in 
analyzing  possible  limitations  on  anti-satellite  weapons.  As  that  report  notes, 
any  realistic  and  balanced  consideration  of  this  topic  must  take  into  account  a 
number  of  problems.  These  problems  include:  the  need  for  effective  verifica- 
tion; the  potential  for  breakout;  the  risks  of  disclosing  sensitive  information; 
the  problems  of  definition  of  space  weapons;  the  vulnerability  of  satellite 
support  systems;  and  Soviet  military  space  activity.  In  particular,  it  should  be 
noted  that  definitional  and  monitoring  difficulties  plus  the  need  to  counter 
such  satellites  as  the  space-based,  targeting  elements  of  Soviet  weapons 
systems  contribute  to  the  conclusion  that  a  comprehensive  ban  that  would 
seek  to  eliminate  development,  testing,  deployment,  and  use  of  all  means  of 
countering  satellites  is  not  verifiable  and  not  in  our  national  security  interest. 
Moreover,  no  arrangements  or  agreements  beyond  those  already  governing 
military  activities  in  outer  space  have  been  found  to  date  that  are  ju(^ed  to  be 
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in  the  overall  interest  of  the  United  States  and  its  Allies  and  that  meet  the 
Congressionally-mandated  requirements  of  verifiability  and  consistency  with 
the  national  security. 

The  United  States  is  presently  involved  in  negotiations  at  Geneva  on  a  whole 
range  of  nuclear  and  space  issues.  At  these  negotiations,  Ambassador  Kam- 
pelman  is.  among  other  things,  seeking  to  explore  with  the  Soviet  Union  the 
merits  of  a  strategic  relationship  characterized  by  a  greater  reliance  on 
defenses. 

We  have  been  unable,  to  date,  to  identify  a  specific  ASAT  proposal  which 
meets  the  requirements  identified  by  the  Congress  in  1964.  We  are  seriously 
exploring  with  the  USSR  arms  control  arrangements  intended  to  prevent  an 
arms  race  in  space  while — we  hope — easing  a  possible  transition  to  a  more 
reliable  and  effective  deterrent  posture  for  both  sides.  We  will  continue  to 
study  possible  ASAT  limitations  in  good  faith  to  see  whether  such  limitations 
are  consistent  with  the  national  security  interests  of  the  United  States.  We 
are,  therefore,  acting  in  conformity  with  the  first  certification  requirement. 

The  primary  purposes  of  a  United  States  ASAT  capability  are  to  deter  threats 
to  space  systems  of  the  United  States  and  its  Allies  and,  within  such  limits 
imposed  by  international  law,  to  deny  any  adversary  advantagies  arising  from 
the  offensive  use  of  space-based  systems  which  could  undermine  deterrence. 

The  USSR  has  the  world's  only  operational  ASAT  system  with  an  effective 
capability  to  seek  and  destroy  critical  U.S.  space  systems  in  near-earth  orbit. 
In  1982,  a  test  of  this  system  was  integrated  into  an  exercise  of  Soviet  strategic 
offensive  and  defensive  forces.  Moreover,  the  USSR  maintains  a  very  large 
directed  energy  research  program,  including  ground  based  lasers  assessed  to 
be  capable  of  performing  some  ASAT  functions.  This  program  could  also 
result  in  the  launch  of  the  first  prototype  of  a  space-based  laser  ASAT  in  the 
late  1980s  or  very  early  1990s.  In  addition,  since  space  systems  are  vulnerable 
to  a  broad  range  of  threats  from  direct  attack  to  electronic  warfare  to  nuclear 
effects,  the  Soviet  Union  could  have  developed — without  our  knowledge — a 
variety  of  other  means  to  attack  our  satellites. 

There  is  also  a  growing  threat  posed  bv  present  and  prospective  Soviet 
satellites  which,  while  not  weapons  themselves,  are  designed  to  support 
directly  the  USSR's  terrestrial  forces  in  the  event  of  conflict.  These  include 
ocean  reconnaissance  satellites  which  use  radar  and  electronic  intelligence  in 
efforts  to  provide  targeting  data  for  use  in  attacking  U.S.  and  allied  surface 
fleets.  They  also  include  photographic  and  electronic  intelligence  satellites 
which  provide  targeting  data  and  other  information  useful  in  supporting  Soviet 
land  forces.  These  Soviet  space  assets  constitute  a  clear  threat  to  our  national 
security  and  that  of  our  allies. 

The  United  States  must  take  the  steps  necessary  to  avert  a  situation  in  which 
the  Soviet  Union  has  full  freedom  to  conduct  effective  attacks  on  our  space 
systems  knowing  that  their  space  objects,  including  those  that  provide  target- 
ing data,  are  not  vulnerable  to  U.S.  attack.  The  resultant  instability  from  this 
asymmetry  creates  a  risk  of  irrevocable  harm  to  the  United  States.  U.S. 
development  of  a  credible  anti-satellite  system  is  a  necessary,  integral  part  of 
the  steps  needed  to  avert  this  situation.  Therefore,  testing  of  the  MV  against 
objects  in  space  by  the  United  States  is  necessary  to  avert  clear  and  irrevoca- 
ble harm  to  the  national  security  of  the  United  States  and  its  allies. 

The  ASAT  testing  which  we  intend  to  undertake  follows  by  twelve  years  the 
initiation  by  the  USSR  of  its  testing  of  a  coorbital  ASAT  system  which  has  for 
some  time  been  the  world's  only  operational  ASAT  system.  The  Soviets, 
moreover,  as  noted  above,  have  tested  and,  in  some  cases  deployed,  systems 
which  have  inherent  ASAT  capabilities.  The  existence  of  such  Soviet  capabili- 
ties and  their  testing  effectively  preclude  the  possibility  that  testing  by  the 
United  States  of  its  MV  ASAT  will  constitute  an  irreversible  step. 

In  addition,  we  believe  that  testing  can  constitute  an  incentive  to  the  Soviet 
Union  to  reach  agreements  on  a  wide  range  of  issues  and  thus  would  not 
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impair  prospects  for  a  successful  conclusion  to  the  negotiations  now  under- 
way. 

The  testing  against  objects  in  space  of  the  U.S.  F-15  MV  ASAT  system  will  not 
give  the  system  the  capability  to  counter  strategic  ballistic  missiles  or  their 
elements  in  flight  trajectory  and  will  not  constitute  a  test  in  an  ABM  mode. 
Therefore,  such  testing  is  not  prohibited  by  the  ABM  Treaty. 
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Proclamation  5364  of  August  23,  1985 
Women's  Equality  Day,  1985 


|KR  Doc.  85-20501 
Filed  ft-23-85;  11:31  am] 
Billing  coiio  31<l5-(n-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Women's  Equality  Day  is  celebrated  each  year  on  August  26  because  it  was 
on  that  day  in  1920  that  the  19th  Amendment,  guaranteeing  women  the  right  to 
vote,  became  part  of  our  Constitution.  This  was  an  accomplishment  of  great 
practical  and  symbolic  importance,  since  it  recognized  women  as  full  partici- 
pants in  our  democratic  system  of  self-government. 

The  adoption  of  the  19th  Amendment  was  a  tremendous  victory  for  the  ideals 
of  democracy,  but  its  consequences  have  not  been  confined  to  our  political 
system.  In  every  field  of  endeavor,  women  have  made  notable  contributions  to 
our  national  life.  Their  achievements  have  shown  that  America's  women  are  a 
tremendous  human  resource  for  our  Nation — an  inexhaustible  reserve  of 
talent,  imagination,  and  ambition. 

Today,  women  have  an  unparalleled  degree  of  opportunity  to  decide  what 
they  want  to  achieve  in  their  lives.  Whether  they  devote  themselves  to  raising 
families  or  to  pursuing  careers,  their  contributions  to  America  are  leaving  an 
indelible  mark  on  our  Nation's  life.  In  the  years  ahead,  their  accomplishments 
will  continue  to  shape  profoundly  our  Nation's  destiny. 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  26.  1985.  as  Women's  Equality  Day.  I  call 
upon  all  Americans  to  mark  this  occasion  with  appropriate  observances. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Federal  Register 
Vol.  SO.  No.  16S 
Monday.  August  26.  1966 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal   Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

(Docket  No.  65-349] 

Imported  Fire  Ant  Regulated  Areas 
agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  This  document  amends  Ihe 
list  of  regulated  areas  under  the 
imported  fire  ant  quarantine  and 
regulations  by  designating  a  previously 
nonregulated  area  in  South  CarolintT  as 
a  generally  infested  area  and  by 
expanding  previously  designated 
generally  infested  areas  in  South 
Carolina  and  Texas.  The  quarantine  and 
regulations,  among  other  things,  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  generally 
infested  areas.  This  action  is  necessary 
as  an  emergency  measure  to  prevent  the 
artificial  spread  of  the  imported  fire  anf 
through  the  interstate  movement  of 
regulated  articles. 

DATES:  Effective  date  of  the  interim  rule: 
August  26, 1985.  Written  comments 
concerning  this  interim  rule  must  be 
received  on  or  before  October  25. 1985. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  726  Federal  Building,  Hyattsville, 
MD  20782.  Written  comments  received 
may  be  inspected  at  Room  728  of  the 
Federal  Building  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Bare,  Staff  Officer,  Field 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 


Department  of  Agriculture,  Room  663 
Federal  Building,  Hyattsville.  MD  20782, 
301^36-8295. 

SUPPLEMENTARY  INFORMATION: 
Emergency  Action 

Harvey  L.  Ford,  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  without 
opportunity  for  a  public  comment  period 
on  this  interim  rule.  Because  of  the 
possibility  that  the  imported  fire  ant 
could  spread  artificially  to  noninfested 
areas  of  the  United  States,  a  situation 
exists  requiring  immediate  action  to 
better  control  the  spread  of  this  pest. 

Further,  pursuant  to  the 
administrative  procedure  provisions  of  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
nile  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  are  being 
solicited  for  60  days  after  publication 
of  this  document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Background 

The  imported  fire  ant  (Solenopsis 
spp.)  is  an  insect  that  interferes  with 
farming  operations,  can  cause  damage 
to  certain  crops,  and  is  a  pest  of 
livestock  and  pets,  as  well  as  of  people, 
in  rural  and  urban  areas. 

The  imported  fire  ant  quarantine  and 
regulations  (7  CFR  301.81  through 
301.81-10)  quarantine  the  States  of 
Alabama,  Arkansas,  Florida,  Georgia, 
Louisiana,  Mississippi.  North  Carolina, 
South  Carolina,  Puerto  Rico,  and  Texas 
because  of  the  imported  fire  ant;  and 
restrict  the  interstate  movement  of 
regulated  articles  from  regulated  areas 
in  these  States  in  order  to  prevent  the 
artificial  spread  of  the  imported  fire  ant. 

Under  the  quarantine  and  regulations, 
an  area  may  be  designated  as  a 
regulated  area  if  it  is  an  area  in  which 
the  imported  fire  ant  has  been  found,  or 
in  which  there  is  reason  to  believe  that 
the  imported  fire  ant  is  present,  or  which 
it  is  deemed  necessary  to  regulaJe 


because  of  its  proximity  to  infestation  or 
its  inseparability  for  quarantine 
enforcement  purposes  from  infested 
localities.  Regulated  areas  are  classified 
as  either  suppressive  areas  or  generally 
infested  areas.  Suppressive  areas  are 
regulated  areas  in  which  eradication  of 
the  imported  fire  ant  is  undertaken  as  an 
objective.  Generally  infested  areas  are 
regulated  areas  not  designated  as 
suppressive  areas.  Restrictions  are 
imposed  on  the  interstate  movement  of 
regulated  articles  from  both  generally 
infested  areas  and  suppressive  areas  in 
order  to  prevent  the  artificial  movement 
of  the  imported  fire  ant  info  noninfested 
areas,  and  to  prevent  the  reinfestation  of 
suppressive  areas  after  the  imported  fire 
ant  has  been  eradicated. 

Designation  of  Areas  as  Generally 
Infested  Areas 

This  document  designates  all  of  Live 
Oak  County  in  Texas  as  an  imported  fire 
ant  generally  infested  area.  Prior  to  the 
effective  date  of  this  rule,  none  of  Live 
Oak  County  had  been  designated  as  a 
regulated  area. 

This  document  also  expands 
previously  designated  imported  fire  ant 
generally  infested  areas  in  South 
Carolina  and  Texas  as  set  forth  below. 

Previously,  only  the  following  portion 
of  Edgefield  County  in  South  Carolina, 
was  included  as  an  imported  fire  ant 
generally  infested  area:  "That  portion  of 
the  county  bounded  by  a  line  beginning 
at  a  point  where  State  Primary  Highway 
23  intersects  the  Edgefield-McCormick 
County  line,  thence  east  along  said 
highway  to  its  intersection  with  State 
Secondary  Highway  10,  thence 
southeast  along  said  highway  to  its 
junction  with  U.S.  Highway  25,  thence 
southeast  along  said  highway  to  its 
junction  with  State  Primary  Highway  19, 
thence  southeast  along  said  highway  to 
its  intersection  with  Edgefield" Aiken 
County  line,  thence  southwest  along 
said  county  line  to  its  junction  with  the 
Savannah  River,  thence  northwest  along 
said  river  to  its  junction  with  the 
Edgefield-McCormick  County  line, 
thence  north  along  said  county  line  to 
the  point  of  beginning."  This  document 
expands  the  area  designated  as  an 
imported  fire  ant  generally  infested  area 
by  designating  all  of  Edgefield  County 
as  an  imported  fire  ant  generally 
infested  area. 

Previously,  only  the  following  portion 
of  Ellis  County  in  Texas,  was  included 
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as  an  imported  fire  ant  generally 
infested  area:  "That  portion  of  the 
county  lying  north  of  U.S.  Highway  287 
including  the  cities  of  Midlothian  and 
Ennis.  but  excluding  the  city  of 
Waxahachie."  This  document  expands 
the  area  designated  as  an  imported  fire 
ant  generally  infested  area  by 
designating  all  of  Ellis  County  as  an 
imported  fire  ant  generally  infested 
area. 

Previously,  only  the  following  portion 
of  Hill  County  in  Texas,  was  included  as 
an  imported  Are  ant  generally  infested 
area:  "That  area  within  a  circle  having  a 
radius  of  4  miles  with  the  center  where 
State  Highway  22  intersects  U.S. 
Highway  77  at  the  most  northern  point." 
This  document  expands  the  area 
designated  as  an  imported  Hre  ant 
generally  infested  area  by  designating 
all  of  Hill  County  as  an  imported  fire  ant 
generally  infested  area. 

Previously,  only  the  following  portion 
of  Navarro  County  in  Texas,  was 
included  as  an  imported  fire  ant 
generally  infested  area:  "That  area 
within  a  circle  having  a  radius  of  3  miles 
with  the  focal  point  at  the  intersection  of 
Texas  Highway  31  and  Farm  to  Market 
Road  1129."  This  document  expands  the 
area  designated  as  an  imported  fire  ant 
generally  infested  area  by  designating 
all  of  Navarro  County  as  an  imported 
fire  ant  generally  infested  area. 

Previously,  only  the  following  portion 
of  Upshur  County  in  Texas,  was 
included  as  an  imported  fire  anf 
generally  infested  area:  "That  portion  of 
the  county  lying  south  of  a  line 
beginning  where  State  Highway  154 
intersects  the  Wood-Upshur  County  line, 
thence  easterly  along  said  highway  to  its 
intersection  with  State  Highway  155, 
thence  northeasterly  along  said  highway 
to  its  intersection  with  the  Upshur- 
Marion  County  line  where  the  line  ends. 
incKidflig  the  city  of  Gilmer."  This 
document  expands  the  area  designated 
as  an  imported  fire  ant  generally 
infested  area  by  designating  all  of 
Upshur  County  as  an  imported  Fire  ant 
generally  infested  area. 

Previously,  only  the  following  portion 
of  Wood  County  in  Texas,  was  included 
as  an  imported  fire  ant  generally 
infested  area:  "That  portion  of  the 
county  lying  south  of  the  city  limits  of 
Alba,  State  Highway  182  and  State 
Highway  154,  but  excluding  the  cities  of 
Alba  and  Quitman."  This  document 
expands  the  area  designated  as  an 
imported  fire  anf  generally  infested  area 
by  designating  all  of  Wood  County  as  an 
imported  Fire  ant  generally  infested 
area. 

Recent  surveys  conducted  by 
inspectors  of  the  United  States 


Department  of  Agriculture  and  officials 
of  State  agencies  establish  that  the 
imported  fire  ant  has  spread  to  such 
areas  in  South  Carolina  and  Texas 
added  to  the  list  of  imported  fire  ant 
generally  infested  areas.  Also, 
eradication  of  the  infestation  is  not 
undertaken  as  an  objective  in  these 
areas.  Therefore,  as  an  emergency 
measure,  it  is  necessary  to  add  areas  as 
imported  fire  ant  generally  infested 
areas  and  impose  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  areas  in  order  to 
prevent  the  artificial  spread  of  the 
imported  fire  ant. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  interim  rule  will 
have  an  estimated  annual  effect  on  the 
economy  of  approximately  $5,000:  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  the  States  of  South 
Carolina  and  Texas.  There  are 
thousands  of  small  entities  that  move 
such  articles  interstate  from  Soutfl 
Carolina  and  Texas  and  many  more 
thousands  of  small  entities  that  move 
such  articles  interstate  from  other 
States.  However,  based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  approximately  72  small 
entities  move  such  articles  interstate 
from  the  specified  areas  in  those  States. 
Further,  the  overall  economic  impact 
from  this  action  is  estimated  to  be 
approximately  $5,000. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 


Catalog  of  Federal  Domestic  Assistance 
under  No,  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V.  48  FR  29112,  June  24, 1983:  49  FR 
22675,  May  31, 1984:  50  FR  14088.  April 
10. 1985) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Imported 
fire  ant,  Plant  diseases.  Plant  pests. 
Plants  (Agriculture),  Quarantines, 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Under  the  circumstances  described 
above,  the  "Imported  Fire  Ant" 
quarantine  and  regulations  (contained  in 
7  CFR  301.81  et  seq.)  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  301 
would  continue  to  read  as  follows: 

Auttiority:  7  U.S.C.  ISOdd.  150ee.  150ff.  161. 
162  and  164-167;  7  CFR  2.17.  2.51.  and 
371.2(c). 

2.  In  §  301.81-2a.  relating  to  the  States' 
of  South  Carolina  and  Texas  the 
following  descriptions  for  generally 
infested  areas  are  amended  by  revising 
the  entry  for  Edgefield  County  in  South 
Carolina,  and  revising  the  entries  for 
Ellis,  Hill,  Navarro,  Upshur,  and  Wood 
Counties  and  adding  the  entire  county  of 
Live  Oak  County  in  Texas,  in 
alphabetical  order  to  read  as  follows: 

§  301.81-23    Regulated  areas;  suppressive 
and  generalty  infested  areas. 


South  Carolina 

(1 )  Generally  infested  areas. 

*         It         *         *         * 

Edgefield  County.  The  entire  county. 


*         • 


Texas 


*  * 


*  *  * 


Ellis  County.  The  entire  county. 

*  *  *  4 

Hill  County.  The  entire  county. 

4  *  *  * 

Live  Oak  County.  The  entire  county. 

*  •         •         • 

Navarro  County.  The  entire  county. 

*  *         *         * 

Upshur  County.  The  entire  county. 

*  *         *         • 

Wood  County.  The  entire  county. 


*  4 


JMI 
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Done  al  Washington.  D.C.,  this  Zlst  day  of 
August  1985. 

Harvey  L  Ford, 

Deputy  Administrator.  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service. 

[VR  Doc.  85-20287  Filed  8-23-85;  8:45  am| 
BILUMO  CODE  3410-3441 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  760 

Dairy  Indemnity  Payment  Program 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
action:  Final  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  amend  the  Dairy  Indemnity 
Payment  Program  Regulations  to  extend 
the  operation  of  the  program  through 
September  30, 1985  and  to  set  forth  the 
final  date  when  applications  for 
assistance  under  the  program  must  be 
submitted  for  fiscal  year  1985. 

EFFECTIVE  DATES:  This  regulation  shall 
become  effective  August  26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  Domire,  Agricultural  Program 
Specialist,  Emergency  Operations  and 
Livestock  Programs  Division,  ASCS, 
USDA,  South  Building,  Room  4095, 
Washington,  D.C.  20013;  (202)  447-7673. 

SUPPLEMENTARY  INFORMATION: 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
760)  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  control  No.  0560-0045. 
This  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Secretary's  Memorandum  1512-1 
and  has  been  classified  as  "not  major." 
This  rule  has  been  classified  as  "not 
major"  since  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are:  Title — Dairy  Indemnity 
Payments,  Number — 10.053,  as  found  in 

the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Service  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

The  Dairy  Indemnity  Payment 
Program  was  originally  authorized  by 
section  331  of  the  Economic  Opportunity 
Act  of  1964  (78  Stat.  508).  The  statutory 
authority  of  the  program  has  been 
extended  several  times,  most  recently 
by  the  Agriculture  and  Food  Act  of  1981 
(95  Stat.  1220)  which  authorized  the 
program  to  be  carried  out  through 
September  30, 1985.  The  objective  of  the 
program  is  to  indemnify  dairy  farmers 
and  manufacturers  of  dairy  products 
who,  through  no  fault  of  their  own, 
suffer  income  losses  on  milk  or  milk 
products  removed  from  commercial 
markets  because  such  products  contain 
certain  harmful  residues.  In  addition, 
dairy  farmers  can  also  be  indemnified 
for  income  losses  on  milk  required  to  be 
removed  from  commercial  markets  due 
to  residues  of  chemicals  of  toxic 
substances  or  contamination  by  nuclear 
radiation  or  fallout. 

The  Agriculture  and  Food  Act  of  1981 
made  no  substantive  changes  with 
respect  to  the  Dairy  Indemnity  Payment 
Program  but  merely  extended  the  time 
period  for  conducting  the  program.  The 
sum  of  $100,000  was  appropriated  to 
cover  fiscal  year  1984  and  1985  claims 
under  the  program.  Of  this  amount, 
approximately  $40,000  will  be  used  to 
pay  fiscal  year  1984  claims.  This  leaves 
$60,000  remaining  for  the  payment  of 
fiscal  year  1985  claims.  The  regulations 
currently  authorize  the  operation  of  the 
program  through  September  30, 1984. 
Accordingly,  it  is  necessary  to  amend 
these  regulations  to  provide  that  the 
program  will  be  carried  out  through  the 
end  of  the  fiscal  year  (i.e..  September  30, 
1985). 

Program  funds  which  are  appropriated 


for  a  specific  fiscal  year  must  be 
obligated  by  the  end  of  that  fiscal  year, 
or  returned  to  the  U.S.  Treasury.  Since 
the  statute  which  authorizes  the  Dairy 
Indemnity  Payment  Program  expires  on 
September  30, 1985.  and  no  funds  are 
available  beyond  fiscal  year  1985  to  pay 
claims  under  the  program;  it  has  been 
determined  that  all  applications  for 
payment  for  fiscal  year  1985  claims  must 
be  filed  no  later  than  October  7. 1985.  for 
losses  incurred  through  September  30, 
1985.  The  regulations  have  been 
amended  accordingly. 

Since  the  only  purpose  of  this  final 
rule  is  to  make  technical  amendments  to 
the  regulations  to  extend  the  operation 
of  the  Dairy  Indemnity  Payment 
Program,  through  September  30. 1985 
and  to  set  forth  the  f^nal  date  (i.e.. 
October  7. 1985)  when  applications  for 
assistance  under  the  program  must  be 
submitted  for  fiscal  year  1985  claims,  it 
has  been  determined  that  no  further 
public  rulemaking  is  required.  Therefore, 
these  regulations  shall  become  effective 
upon  date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  7  CFR  Part  760 

Bees.  Dairy  Products.  Honey, 
Indemnity  payments.  Pesticides  and 
Pests. 

PART  760— (AMENDED) 
Final  Rule 

Accordingly,  the  regulations  at  7  CFR 
Part  760  are  amended  as  follows: 

1.  The  authority  citation  for  Part  760 
continues  to  read: 

Authority:  Sees.  1.  2.  and  3.  82  Stat.  750.  as 
amended  (7  U.S.C.  450),  k,  and  I). 

§760.2    I  Amended! 

2.  In  Section  760.2.  paragraphs  (k)  (1) 
and  (2).  (1).  and  (o)  are  amended  by 
striking  out  "1984"  and  inserting  in  lieu 
thereof  "1985". 

§760.8    (Amended] 

3.  Section  760.8  is  amended  by  striking 
out  "December  31. 1984"  and  inserting  in 
lieu  thereof  "October  7. 1985". 

Signed  at  Washington,  D.C.  on  August  19. 
1985. 

Everett  Rank, 

Administrator,  Agricultural  Stabilization  and 

Conservation  Serx'ice. 

(PR  Doc.  85-20244  Filed  8-23-85;  8:45  am) 

8ILUNG  CODE  3410-OS-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  85-CE-20-AD:  Admt.  39-5125] 

Airworthiness  Directives;  Cessna 

Models  U206F,  U206G,  TU206F, 

TU206G,  207,  T207,  207A,  and  T207A 

Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  mle. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
applicable  of  Cessna  Models  U206F, 
U206G.  TU206F.  TU206G.  207.  T207, 
207 A.  and  T207A  airplanes  which 
requires  inspection  of  the  inboard  end 
on  replacement  wings  or  rear  spars  (full 
spar  or  inboard  end)  to  determine  if  a 
doubler  had  been  installed  during 
manufacture.  If  the  doubler  is  not 
installed,  corrective  action  is  required  to 
prevent  possible  failure  of  the  wing  rear 
spars. 

DATES:  Effective  date:  September  30, 
1985. 

Compliance:  within  the  next  100  hours 
time  in  service  after  the  effective  date  of 
this  AD. 

ADDRESSES:  Cessna  Single  Engine 
Service  Bulletin  SEB  85-9  dated  May  3. 
1985.  applicable  to  this  AD  may  be    . 
obtained  from  Cessna  Aircraft 
.  Company.  Post  Office  Box  1521. 
Wichita,  Kansas  67201.  A  copy  of  this 
information  is  also  contained  in  the 
Rules  Docket,  FAA,  Office  of  the 
Regional  Counsel.  Room  1558.  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Douglas  W.  Haig.  Aerospace 
Engineer.  FAA,  ACE-120W,  1801  Airport 
Road.  Wichita,  Kansas  67209:  Telephone 
(316)  946-4409. 

SUPPUMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  inspection  of  the  inboard  end 
of  certain  Cessna  206  and  207  series 
airplane  replacement  wings  or  rear 
spars  was  published  in  the  Federal 
Register  on  lune  18, 1985  (50  FR  25253). 
The  proposal  resulted  from  the 
manufacture  of  wing  rear  spars  for  spare 
parts  in  which  the  manufacturer 
inadvertently  failed  to  install  a  doubler 
on  the  inboard  end.  Static  tests  revealed 
that  such  spars  could  not  hold  the 
required  ultimate  load.  Therefore,  it  is 
necessary  to  inspect  and  repair  as 
appropriate  the  rear  spar  on  those 
affected  aircraft  that  have  had  the  full 
spar  or  the  inboard  end  of  the  spar 
replaced.  Insjjection  and  repair 
procedures  are  called  out  in  Cessna 
Single  Engine  Service  Bulletin  SEB85-9 
dated  May  3, 1985.  Since  the  condition 


described  herein  is  likely  to  exist  or 
develop  in  other  Cessna  Models  U206F. 
U206G,  TU206F.  TU206G.  207.  T207, 
207A.  and  T207A  airplanes  of  the  same 
design,  the  proposed  AD  requires 
inspection  of  replacement  wings  or  rear 
spars  (full  spar  or  inboard  end)  of  these 
airplanes  for  a  missing  doubler  and 
repair,  as  necessary  per  Cessna  Single 
Engine  Service  Bulletin  SEB85-9. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public  Accordingly,  the  proposal  is 
adopted  without  change. 

There  are  approximately  3716 
airplanes  affected  by  this  AD.  The  FAA 
estimates  that  approximately  12  of  these 
airplanes  may  have  to  be  modified.  The 
cost  of  accomplishing  this  AD  on  these 
12  airplanes  is  estimated  to  be  $630  per 
airplane.  The  total  cost  of  inspecting  all 
3716  airplanes  and  the  modification  of 
approximately  12  airplanes  is  estimated 
to  be  $137,620.  The  cost  is  so  small  that 
compliance  with  the  proposal  will  not 
have  a  significant  financial  impact  on 
any  small  entities  owning  affected 
airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  [44  FR  11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 
List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  I-.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  the  following  Cessna 
airplanes  certificated  in  any  catgegory: 

Model  and  Serial  Number 

U206F/TU206F— S/N  U20601071  thru 
U20603521 


U206C/TU206C— S/N  U20603522  thru 

U20604649 
207/T207— S/N  20700001  thru  20700315 
207A/T2O7A— S/N  20700316  ttiru  20700767 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD  unless  already  accomplished. 

Tu  prevent  a  possible  failure  in  the  wing 
rear  spar  on  airplanes  that  have  had  the  full 
spar  or  inboard  end  of  the  spar  replaced, 
accomplish  the  following: 

(a)  Visually  inspect  the  airplane  in 
accordance  with  Cessna  Single  Engine 
Service  Bulletin  SF,B85-9  dated  May  3.  1985. 
If  the  P/N  1222111-1  doubler  is  missing,  prior 
to  further  flight  repair  the  spar  in  accordance 
with  SEB85-9. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  method  of  compliance 
with  this  AD  may  he  used  if  approved  by 
Manager.  Wichita  Aircraft  Certification 
Office,  Federal  Aviation  Administration,  1801 
Airport  Road,  Room  100.  Wichita.  Kansas 
67209;  Telephone  (316)  946-4400. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  document  referred  to 
herein  upon  request  to  Cessna  Aircraft 
Company.  Post  Office  Box  1521,  Wichita, 
Kansas  67201  or  FAA.  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
September  30. 1985. 

Issued  in  Kansas  City.  Missouri,  on  August 
16, 1985. 

Edwin  S.  Harris, 

Director,  Central  Region. 

|FR  Doc.  85-20262  Filed  8-23-85:  8:45  am] 

BIU.ING  COOE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  85-CE-30-AD;  Amt.  39-51261 

Airworthiness  Directives;  Empresa 
Brasileria  De  Aeronautica  S.A. 
(Embraer)  Models  EMB-110P1  and 
EMB-110P2  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Embraer  Models  EMB- 
llOPl  and  EMB-110P2  airplanes,  which 
requires  inspection  and  replacement  of 
the  elevator  control  rod  tubes.  There 
have  been  two  reports  of  failure  of  the 
elevator  control  rod  tube  on  aircraft 
with  aluminum  control  rod  tubes.  The 
AD  is  needed  to  prevent  failure  of  the 
elevator  control  rod  tube  which  could 
result  in  loss  of  control  of  the  airplane. 

DATES:  Effective  Date:  August-30, 1985. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 
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addresses:  Embraer  Service  Bulletin 
No.  110-27-076,  Revision  01.  dated  July 
2. 1985.  applicable  to  the  AD,  may  be 
obtained  from  Empresa  Brasileira  de 
Aeronautica  S.A.  (Embraer)  Post  Office 
Bo.x  343-CEP  12.200  Sao  Jose  dos 
Campos,  Sao  Paulo,  Brazil.  Copies  of  the 
Service  Bulletin  are  contained  in  the 
Rules  Docket.  FAA,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  85-CE-30-AD,  Room  1558, 
601  East  12th  Street,  Kansas  City, 
Missouri  64106,  and  in  the  Central  File 
Room,  Atlanta  Aircraft  Certification 
Office,  1075  Inner  Loop  Road,  College 
Park,  Georgia  30337. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Curtis  A.  Jackson,  ACE-120A, 
Atlanta  Aircraft  Certification  Office, 
Central  Region,  Federal  Aviation 
Administration,  1075  Inner  Loop  Road, 
College  Park,  Georgia  30337;  Telephone 
(404)  763-7407. 

SUPPLEMENTARY  INFORMATION:  There 

have  been  two  reports  of  failure  of  the 
elevator  control  rod  tube  on  Embraer 
Models  EMB-llOPl  and  EMB-110P2 
airplanes  which  could  result  in  loss  of 
control  of  the  airplane.  One  failure  was 
caused  by  corrosion  and  the  other  by 
vibration  induced  by  a  failed  elevator 
trim  tab  rod.  As  a  result,  Embraer  has 
issued  Service  Bulletin  110-27-078. 
Revision  01,  which  provides  instructions 
for  the  inspection  and  replacement  of 
the  elevator  control  rod  tubes.  The 
Centro  Tecnico  Aeroespacial  (CTA) 
who  has  responsibility  and  authority  to 
maintain  the  continuing  airworthiness  of 
these  airplanes  in  Brazil  has  classified 
this  Service  Bulletin  and  the  actions 
recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes.  On  airplanes 
operated  under  Brazilian  registration, 
this  action  has  the  same  effect  as  an  AD 
on  airplanes  certified  for  operation  in 
the  United  States.  The  FAA  relies  upon 
the  certification  of  the  CTA  combined 
with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Service  Bulletin  No.  110-27-078, 
Revision  01.  and  the  mandatory 
classification  of  this  Service  Bulletin  by 
the  CTA.  Based  on  the  foregoing,  the 
FAA  has  determined  that  the  condition 
described  therein  is  unsafe  and  may 
exist  on  all  Embraer  Models  EMB-llOPl 


and  EMB-110P2  airplanes  certificated 
for  operation  in  the  United  States. 

Therefore,  an  AD  is  being  issued 
requiring  inspection  and  replacement  of 
the  elevator  control  rod  tubes  on  these 
airplanes. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impractical  and  contrary  to  the 
public  interest,  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  Section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  Tmal 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption 
"ADDRESSES"  at  the  location 
identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Empresa  Brasileria  De  Aeronautica  S.A. 
(Embraer):  Applies  to  Models  EMB-llOPl  and 
EMB-noP2  (all  serial  numbers)  airplanes 
certificated  in  any  category  which  have 
aluminum  elevator  control  rod  tubes 
installed. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  elevator  control 
rod  tube,  accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in-service 
after  the  effective  date  of  this  AD,  visually 
inspect  the  elevator  control  rod  tubes,  P/N 
4A-500-1(H)9-01,  for  evidence  of  corrosion  or 


cracks.  If  corrosion  or  cracks  are  found,  prior 
to  further  flight  replace  the  control  rod  tube 
in  accordance  with  Embraer  Service  Bulletin 
(S/B)  No.  nO-27-076.  Revision  01.  dated  July 
2, 1985. 

(b)  Within  150  hours  time-in-service  or  30 
(thirty)  days,  whichever  occurs  first  after  the 
effective  date  of  this  AD,  replace  both  left 
and  right  elevator  aluminum  control  rod 
tubes  P/N  4 A-500-1 0-09-01  with  steel  control 
rod  tubes  P/N  11 0-500-1 0-00-04-01. 
Reidentify  the  elevator  control  rod  assembly 
with  the  new  P/N  110-500-10-00-09. 

(c)  Airplanes  may  be  flown  in  accordance 
with  Federal  Aviation  Regulation  21.197  to  a 
location  where  the  Ad  may  be  accomplished. 

(d)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  FAA.  1075  Inner  Loop  Road.  College 
Park,  Georgia  30337;  Telephone  (404)  763- 
7428. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Embraer.  Post  Office 
Box  343  CEP  12.200  Sao  Jose  Dos  Campos. 
Sao  Paulo.  Brazil,  or  FAA,  Office  of  Regional 
Counsel,  Room  1558,  601  East  12th  Street. 
Kansas  City.  Missouri  64106. 

This  amendment  becomes  effective  on 
August  30, 1985. 

Issued  in  Kansas  City.  Missouri,  on  August 
16. 1985. 
Edwin  S.  Harris. 
Director,  Central  Region. 

[PR  Doc.  85-20263  Filed  8-2i-85;  8:45  am) 

BILUNG  CODE  4910-1}-« 


14  CFR  Part  39 

(Docket  No.  76-CE-6-AD;  AmdL  39-5124] 

Airworthiness  Directives;  Cessna 
Models  210,  210A,  210B,  210C,  210D, 
210E,  210F,  210G,  210H,  210J.  T210F, 
T210G,  T210H,  and  T210J  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  76-14-07 
Amendment  39-2778  applicable  to 
Cessna  Models  210.  210A  210B.  210C. 
210D.  210E,  210F,  210G,  210H,  210J. 
T210F.  T210G.  T210H.  and  T210J 
airplanes  to  permit  the  use  of  newly 
designed  main  landing  gear  saddles  on 
certain  models.  This  revision  will  thus 
provide  an  alternate  means  of 
compliance  with  AD  76-14-07. 

DATE:  Effective  Date:  September  27. 
1985. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESS:  Parts  availability  information 
may  be  obtained  from  the  Cessna 
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Aircraft  Corporation  Customer  Service, 
P.O.  Box  1521.  Wichita.  Kansas  67201. 
FOR  RiTTHER  INFORMATION  CONTACT: 
Mr.  Douglas  W.  Haig,  Aerospace 
Engineer,  FAA,  ACE-120W,  1801  Airport 
Road,  Room  100.  Wichita,  Kansas  67209; 
Telephone  316-946-4409. 
SUPPLEMENTARY  INFORMATION: 

Airworthiness  Directive  76-14-07 
Amendment  No.  39-2778  applicable  to 
certain  Cessna  Model  210  series 
airplanes  requires  inspection  and/or 
replacement  of  the  mail  landing  gear 
saddle.  Subsequent  to  the  issuance  of 
this  AD,  the  manufacturer  designed  new 
main  landing  gear  saddles  identified  by 
part  numbers  1294151-1  and  1294151-2 
applicable  to  the  Models  210B,  210C, 
210D.  210E.  210F.  210G,  210H.  ZIOJ. 
T210F.  T210G,  T210H.  and  7210] 
airplanes.  Therefore,  the  FAA  is  revising 
AD  76-14-07  to  allow  the  use  of  the  new 
style  main  landing  gear  saddles. 

This  amendment  updates  the  AD  by 
incorporating  presently  available 
information  or  corrective  action, 
providing  an  equivalent  level  of  safety 
which  was  not  available  to  the  FAA  at 
the  time  of  original  issuance.  It  imposes 
no  additional  burden  on  any  person. 
Therefore,  notice  and  public  procedure 
hereon  are  unnecessary  and  contrary  to 
the  public  interest. 

The  FAA  has  determined  that  this 
document  involves  an  amendment 
which  provides  an  alternative  means  of 
compliance  consistent  with  current 
improved  parts  replacement.  Therefore, 
I  certify  that  this  action  (11  is  not  a 
"major  rule"  under  Executive  Order 
12291  and  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 
1979].  If  this  action  is  subsequently 
determined  to  involve  a  significant 
regulation,  a  final  regulatory  evaluation 
or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory 
docket  (otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption 
"ADDRESSES '  at  the  location 
identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g]  (Revised,  Pub.  L  97-J49. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  revising  AD  76-14-07  as  follows: 
Revise  paragraph  F.  to  read  as 
follows: 

An  equivalent  means  of  compliance  with 
this  AD  may  be  used  if  approved  by  the 
Manager.  Aircraft  Certification  Office, 
Federal  Aviation  Administration,  1801 
Airport  Road,  Room  100,  Mid-Continont 
Airport,  Wichita.  Kansas  67209;  Telephone 
(318)  946-4400. 

Add  paragraph  G.  as  follows: 

Installation  of  main  landing  gear  saddles 
part  numbers  1294151-1  and  1294151-2  in  lieu 
of  part  numbers  1241423-1  and  1241423-2 
constitutes  an  equivalent  means  of 
compliance  for  this  AD. 

This  amendment  revises  AD  76-14-07, 
Amendment  39-2778. 

This  amendment  becomes  effective 
September  27, 1985. 

Issued  in  Kansas  City,  Missouri,  on  August 
13. 1985. 

Edwin  S.  Harris, 

Director,  Central  Region. 

[FR  Doc.  85-20363  Filed  8-23-85;  8:45  am] 

WLUNO  COOC  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

IDocket  No.  S4F-0040I 

Indirect  Food  Additives:  Paper  and 
PapertKMrd  Components 

Correction 

In  FR  Doc.  85-18181  appearing  on 
page  31165  in  the  issue  of  Thursday, 
August  1, 1985,  make  the  following 
correction: 

In  the  third  column,  in  the 
"Authority",  first  line,  "202"  should  read 
"201". 

BILUNG  COOE  1505-01-H 


VETERANS  ADMINISTRATION 
38  CFR  Parts  1  and  3 

Adjudication  of  Claims  Based  on 
Exposure  to  Dioxin  or  Ionizing 
Radiation 

AGENCY:  Veterans  Administration. 
ACTION:  Final  rules. 

SUMMARY:  The  Veterans  Administration 
(VA)  has  adopted  the  following 
regulations  to  implement  the  "Veterans' 
Dioxin  and  Radiation  Exposure 


Compensation  Standards  Act,"  Pub.  L. 
98-542  (Oct.  24, 1984).  The  Act  required 
that  the  VA  conduct  rulemaking 
regarding  its  guidelines  for  the 
adjudication  of  compensation  claims 
based  upon  disabilities  or  deaths  of 
certain  veterans  who,  while  in  military 
service,  were  exposed  to  ionizing 
radiation  or  herbicides  containing 
dioxin.  The  stated  purpose  of  the  Act  is 
to  ensure  compensation  for  "veterans 
who  were  exposed  during  service  in  the 
Armed  Forces  in  the  Republic  of 
Vietnam  to  a  herbicide  containing 
dioxin  or  to  ionizing  radiation  in 
connection  with  atmospheric  nuclear 
tests  or  in  connection  with  the  American 
occupation  of  Hiroshima  or  Nagasaki, 
]apan,  for  all  disabilities  arising  after 
that  service  that  are  connected,  based 
on  sound  scientific  and  medical 
evidence,  to  such  service." 

DATES:  These  rules  are  effective 
September  25, 1985,  with  the  exception 
of  §  3.813  which  is  effective  October  1. 
1984,  as  required  by  law. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  M.  White,  Chief,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits  (202)  389-3005. 

SUPPLEMENTARY  INFORMATION:  On 

pages  15848  through  15855  of  the  Federal 
Register  of  April  22, 1985.  the  VA 
published  proposed  amendments  to  title 
38,  Code  of  Federal  Regulations,  on  the 
adjudication  of  claims  based  on 
exposure  to  dioxin  or  ionizing  radiation. 
Included  in  those  proposed  amendments 
were  a  new  §  1.17  on  evaluation  of 
studies  relating  to  health  effects  of 
dioxin  and  radiation  exposure,  a 
revision  of  §  3.102  giving  the  benefit  of 
reasonable  doubt  to  claimants,  and  new 
§§  3.311a,  3.311b  and  3.813  dealing  with 
claims  based  on  dioxin  exposure,  claims 
based  on  radiation  exposure  and  claims 
for  interim  benefit.  Interested  persons 
were  given  until  July  22, 1985,  to  submit 
comments,  suggestions  or  objections  to 
the  proposed  rules. 

The  VA  received  a  number  of 
comments  on  these  proposed  rules  from 
a  variety  of  sources.  The  commenters 
included  the  Chairman  and  the  Ranking 
Minority  Member  of  the  House 
Veterans'  Affairs  Committee,  the 
Ranking  Minority  Member  of  the  Senate 
Veterans'  Affairs  Committee,  the  junior 
Senator  from  Massachusetts,  the 
Congressman  from  the  Eighth  District  of 
Georgia,  the  Congressman  from  the 
Fourth  District  of  Massachusetts,  the 
U.S.  Army  and  Joint  Services 
Environmental  Support  Group,  the 
Department  of  Justice,  the  Defense 
Nuclear  Agency,  the  Environmental 
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Protection  Agency,  the  Federal 
Emergency  Management  Agency,  the 
Nuclear  Regulatory  Commission,  the 
Department  of  the  Navy.  The  Public 
Health  Service.  The  Cabinet  Council 
Agent  Orange  Working  Group, 
Paralyzed  Veterans  of  America. 
American  Veterans  of  World  War  II. 
Korea  and  Vietnam.  Veterans  of  Foreign 
Wars  of  the  United  States.  Disabled 
American  Veterans.  The  American 
Legion,  National  Association  of 
Radiation  Survivors.  National 
Association  of  Atomic  Veterans. 
Vietnam  Veterans  of  America, 
American  Ex-Prisoners  of  War,  Military 
Order  of  the  Purple  Heart.  American 
College  of  Radiology,  American  Board  of 
Health  Physics,  the  Advisory  Committee 
on  Former  Prisoners  of  War.  an 
epidemiologist  from  the  School  of  Public 
Health  at  the  University  of  California, 
Berkeley,  Office  of  Commissioner  of 
Veterans  Services  for  Massachusetts, 
and  seven  members  of  the  general 
public. 

The  VA  has  also  received 
recommendations  from  the  Veterans' 
Advisory  Committee  on  Environmental 
Hazards  (and  the  Scientific  Council 
thereof)  with  respect  to  the  proposed 
rules.  Because  its  first  meeting  could  not 
be  held  until  April  22, 1985,  the 
Environmental  Hazards  Committee  did 
not  participate  in  development  of  the 
proposed  rules.  The  Committee  did. 
however,  review  the  proposed  rules 
after  publication  and  has  made 
recommendations  which  were 
considered  together  with  other 
comments  in  development  of  the  final 
rules  as  required  by  Pub.  L.  98-542. 

The  comments  and  recommendations 
with  respect  to  each  proposed  rule  have 
been  summarized  and  are  set  forth 
below  together  with  the  actions  and/or 
responses  of  the  VA. 

Comments  and  Recommendations 

Section  1.17    Study  evaluations. 

One  commenter  strongly  urged  that 
specific  standards  be  established  and 
published  to  "ensure  that  all  diseases 
that  may  be  associated  with  dioxin  will 
be  evaluated  in  a  uniform,  consistent 
manner."  noting  that  "other  federal 
agencies  have  been  using  specific 
standards  to  evaluate  scientific 
evidence  concerning  the  health  risks 
associated  with  chemicals  like  dioxin." 
The  commenter  further  recommended 
that  the  VA  use  such  "risk  assessment 
principles"  rather  than  establishment  of 
cause  and  effect  in  determining  the 
relation  between  exposure  to  dioxin  and 
diseases. 

The  concept  of  risk  assessment  does 
not  intrinsically  differ  from  a  cause-and- 


effect  analycis.  Rr§k  assessment  allows 
for  a  quantification  of  the  possibility  or 
probability  that  a  given  effect  is 
attributable  to  a  past  event,  or  that  a 
present  event  will  give  rise  to  a  future 
consequence.  Hence  we  do  not  regard 
this  comment  as  setting  forth  a  useful 
distinction. 

The  proposed  VA  regulations  are 
intended  to  be  workable  guidelines  that 
fulfill  the  intent  of  Pub.  L  98-542,  which 
deals  with  determining  the  connection 
between  present  disabilities  and  past 
exposures  rather  than  regulation  of 
future  exposures.  It  is  possible  to  be 
much  more  consistent  in  applying 
principles  of  risk  assessment  where  the 
possible  future  consequences  of  current 
exposure  are  estimated,  usually  in  order 
to  appropriately  reduce  or  eliminate  the 
exposure  and  thereby  to  control  its 
consequences.  The  two  situations  are 
roughly  analogous  to  the  court 
procedure  that  determines  the  relation 
between  present  consequences  and  past 
acts  on  the  one  hand  and,  on  the  other, 
the  evaluation  of  a  hazardous  condition 
in  order  to  eliminate  it  by  law  or 
regulation  and  so  to  avoid  future  harm. 

The  Environmental  Hazards 
Committee  recommended  that  the  words 
"statistically  and  epidemiologically 
valid"  be  substituted  for  the  words 
"statistically  significant"  in  proposed 
§  1.17(b)(1).  The  Committee  noted  that  a 
study  may  present  statistically 
significant  findings  and  still  not  be  a 
valid  study.  In  this  regard  the 
Committee  believed  that  statistical  and 
epidemiofogical  validity  provided  a 
better  guideline  for  use  in  evaluating 
scientific  studies. 

The  VA  understands  the  rationale  of 
the  Committee  in  making  this 
recommendation  but  notes  the  language 
of  section  5(b)(1)(A)  of  Pub.  L.  98-542 
which  requires  the  Administrator,  in 
evaluating  scientific  studies,  to  take  into 
account  whether  study  results  are 
statistically  significant.  Because 
statistical  and  epidemiological  validity 
is  not  synonymous  with  statistical 
significance,  the  VA  cannot  adopt  the 
recommended  substitution.  However, 
the  statistical  and  epidemiological 
validity  of  a  study's  findings  can  be 
included  in  the  views  of  the  appropriate 
panel  of  the  Committee's  Scientific 
Council  and,  in  that  way,  receive 
consideration  under  §  1.17  as  proposed. 

The  Committee  noted  that  the  words 
"statistically  significant"  were  also 
contained  in  the  definitions  of  "sound 
scientific  evidence"  in  proposed 
§§  3.311a(a)(3)  and  3.311b(c)(3)  and 
recommended  the  same  substitution  of 
the  words  "statistically  and 
epidemiologically  valid."  Since  the 
content  of  diese  definitions  is  not 


mandated  by  law,  we  have 
appropriately  amended  the  affected 
sections  to  implement  the  Committee's 
recommendation. 

One  commenter  suggested  that  the 
term  "statistical  significance"  should  be 
defined  in  this  rule  while  others 
suggested  that  the  terms  "statistical 
significance"  and  "peer  review"  should 
not  be  used  to  evaluate  adjudication 
procedures  and  that  they  were  simply 
additional  methods  for  denying  claims. 
These  terms  apply  to  the  evaluation  of 
scientific  and  medical  studies  and  not  to 
the  adjudication  of  individual  claims. 
The  terms  are  well-understood  by  the 
scientific  and  medical  communities  as 
well  as  by  those  charged  with  the 
responsibility  for  evaluating  the  results 
of  studies.  The  meaning  of  these  terms 
was  discussed  in  the  preamble  of  the 
proposed  rule  and  need  not  be  repeated 
here  nor  included  in  the  final  rule. 

One  comment  was  to  the  effect  that 
the  rules  should  set  "specific  standards 
for  evaluating  studies."  and  specify  a 
formula  against  which  results  of  studies 
can  be  measured  in  order  to  determine  if 
evidence  is  sufficient  to  justify  findings 
of  service-connection.  It  was  suggested 
this  would  lend  credibility  to  the 
process,  and  that  the  law  requires  no 
less. 

The  new  laiv  requires  that,  in  general, 
these  regulations  include  "guidelines 
and  (where  appropriate)  standards  and 
criteria."  More  specifically,  with  respect 
to  study  evaluations,  the  law  requires 
issuance  of  "guidelines."  Specific 
standards  are  not  required,  and  would 
be  inappropriate. 

The  proposed  rule  lists  5  factors  to  be 
considered  in  evaluating  studies.  To 
convert  these  to  hard  standards  would 
require  assignment  of  both  rigid 
tolerance  limits  and  specific  relative 
weights  to  each  factor.  Such  an  all- 
purpose  formula  would  not  permit  the 
necessary  flexibility  that  reasoned 
policy-making  requires.  For  example,  in 
certain  cases  it  may  be  extremely 
important  that  the  differences  between 
study  and  control  groups  are 
"statistically  significant,"  but  in  others 
less  so  if,  for  example,  the  findings  are 
not  particularly  "applicable  to  the 
veteran  population  of  interest."  Also, 
creating  a  hard  formula  in  an 
informational  vacuum  would  be 
extremely  unwise.  If,  for  example,  a 
decision  were  now  made  to  recognize  as 
service-connected  any  diseases  which 
studies  show  appear  with  a  10  percent 
greater  frequency  among  veterans 
exposed  to  certain  herbicides,  should  a 
decision  to  award  benefits  be  foreclosed 
if  evidence  eventually  shows  only  an  8 
or  9  percent  greater  incidence?  Certainly 
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other  factors,  including  the  severity  of 
the  resulting  disablement,  must  come 
into  play  in  making  those  sorts  of  policy 
choices. 

It  was  recommended  that  VA  apply 
its  "reasonable  doubt"  policy  to  the 
evaluation  of  studies.  The  reasonable 
doubt  policy,  discussed  in  the  next 
section,  has  always  been  a  rule  of 
claims  adjudication.  While  we  consider 
that  sound  scientific  findings  should  be 
applied  in  the  manner  most  beneficial  to 
claimants,  it  would  not  be  appropriate  to 
assess  the  soundness  of  data  in  the 
manner  proposed. 

Section  3. 102    Reasonable  doubt  policy. 

We  also  received  several  comments 
on  the  proposed  reformulation  of  the 
"reasonable  doubt"  rule,  38  CFR  3.102. 
One  comment  expressed  concern  that 
the  revision  would  tend  to  shift  the 
burden  of  proof  to  the  claimant, 
especially  in  view  of  certain  deletions. 
Another  requested  retention  of  the 
current  characterization  of  the  term 
"reasonable  doubt."  Several  objected  to 
the  deletion  of  a  reference  to  the  rule's 
applicability  in  cases  where  official 
records  cannot  be  located.  Most  of  these 
commenters  urge  complete  retention  of 
the  rule's  current  text  so  as  not  to  impair 
the  "working  understanding"  of  the 
reasonable  doubt  rule  that  has 
developed  over  time.  With  one  minor 
clarifying  modification,  we  have  decided 
to  retain  the  current  text  of  9  3.102  as 
urged  by  these  commenters. 

As  observed  in  the  Notice  of  Proposed 
Rulemaking,  restatement  of  the 
"reasonable  doubt '  policy  was 
proposed  in  keeping  with  the 
congressional  reformulation  of  section 
2(13)  of  Pub.  L  98-542.  Review  of  the 
regulatory  history  of  the  "reasonable 
doubt"  policy  confirms  our  view  that 
section  2(13)  is  a  precise  and  coherent 
statement  of  this  policy.  The 
"reasonable  doubt"  policy  goes  back  to 
the  post-Civil  War  era  when 
determining  the  extent  of  a  veteran's 
disability — today  called  "rating" — was 
done  on  a  case-by-case  basis  by  Bureau 
of  Pension  physicians  without  reference 
to  uniform  guidelines  such  as  now 
appear  in  the  Rating  Schedule  (38  CFR 
Part  4).  For  example,  in  an  1899  Bureau 
of  Pension  report,  this  statement 
appears:  "[s]o  far  as  it  was  permissible 
under  the  laws  as  they  exist  and  the 
established  practice  of  the  Bureau,  the 
benefit  of  any  doubt  has  been  resolved 
in  favor  of  the  claimant."  Report  of 
Medicine  Division,  Bureau  of  Pensions, 
luly  26, 1899. 

Following  World  War  I,  rating 
schedules  were  promulgated.  The 
earliest  schedule  of  which  we  have 
record  is  dated  September  22, 1921,  and 


its  preface  contains  this  statement:  "The 
law  must  be  administered  by  its 
broadest  interpretation  and  ratings  of 
disability  should  be  made  as  generous 
as  possible  in  consistency  with  the  facts. 
Wherever  a  question  of  doubt  arises  the 
benefit  of  such  doubt  must  be  given  to 
the  claimant."  The  preface  goes  on  to 
explain  the  policy's  application  in  two 
situations,  rating  and  determining 
service  connection.  In  rating,  if  the 
medical  evidence  points  to  two  possible 
ratings,  the  higher  should  be  assigned 
until  it  is  clearly  shown  not  to  be 
justified.  (We  continue  this  rule  today, 
see  38  CFR  4.7.)  In  determining  service- 
connection,  even  though  a  disability  is 
not  clearly  established  as  of  sen'ice 
origin,  it  should  be  so  considered  if  this 
would  be  reasonable  in  the  light  of 
medical  experience  and  judgment. 

In  1924,  the  foundation  for  the  present 
text  of  §  3.102  was  laid  in  a  Veterans 
Bureau  General  Counsel  opinion 
involving  a  World  War  I  veteran  who 
has  applied  for  compensation  for  a 
psychoneurotic  disability.  There  was 
credible  evidence  for  and  against  the 
claim.  The  General  Counsel  outlined  the 
"benefit  of  the  doubt"  policy  and 
explained  it  was  not  to  be  applied  if  the 
truth  could  be  established  by  a 
preponderance  of  the  evidence;  on  the 
other  hand,  proof  "beyond  a  reasonable 
doubt"  was  never  required.  In  1930,  the 
policy  statement  appearing  in  the 
schedule  for  Rating  Disabilities  for-that 
year  was  revised  to  reflect  the  General 
Counsel  opinion.  As  so  revised,  it  was 
the  predecessor  of  38  CFR  3.102. 

These  commenters  suggest  that, 
because  Congress  did  not  specifically 
mandate  this  revision,  it  should  not  be 
made.  Section  5(a)(2)  of  Pub.  L  98-542 
requires  these  new  regulations  to 
include  provisions  that  ensure,  with 
respect  to  exposure  claims,  that  "the 
policy  of  the  United  States  described  in 
section  2(13)  (of  Pub.  L.  98-542)  is 
carried  out."  This  is  an  express  directive 
to  include  in  the  new  regulations 
assurance  that  this  poHcy  applies  to 
these  claims.  This  could  be 
accomplished  either  by  restating  the 
policy  in  the  new  regulations  or 
providing  a  cross-reference  to  38  CFR 
3.102.  The  latter  means,  being  simpler, 
was  selected.  To  avoid  two  separate 
formulas  for  the  same  policy,  revision  of 
§  3.102  was  proposed.  No  substantive 
change  in  the  policy  was  intended. 
Rather,  we  hoped  that  simplifying  the 
rule's  text  would  help  to  avoid 
misconception  and  misuse.  Among  other 
matters,  §  3.102  states  that  information 
in  support  of  a  claim  must  be  sufficient 
to  persuade  an  impartial  person  of  its 
validity.  This  is  a  common-sense  rule  of 
thumb  that  differs  sharply  from  the 


degree  of  evidence  required  for  a 
criminal  conviction.  When  claims  are 
denied,  however,  the  Agency  is 
sometimes  wrongly  charged  with 
requiring  proof  "beyond  a  reasonable 
doubt."  Other  times  the  claimant,  on 
appeal,  urges  application  of  the 
reasonable  doubt  policy  to  his  or  her 
claim  even  though  the  claim  was  denied 
for  a  clear  lack  of  sufficient  evidence  to 
support  it. 

As  indicated  above,  we  have 
determined  to  retain  §  3.102'8  present 
text  with  one  clarification.  This 
clarification  provides  a  guideline  as  to 
when  the  reasonable  doubt  policy  is  to 
be  followed.  In  situations  where  the 
evidence  for  or  against  the  claim  is 
clearly  preponderant,  this  policy  does 
not  apply.  It  should  be  carefully  adhered 
to,  however,  when  there  is  credible 
evidence  on  both  sides  of  a  material 
issue. 

This  modification  should  not  be 
interpreted  as  "shifting  the  burden  of 
proof'  to  the  claimant. 

The  adjudication  process  at  the  VA  is 
a  truth-finding  process  in  which  both  the 
claimant  and  the  Agency  have 
responsibility  for  locating  and 
developing  evidence  pertinent  to  the 
claim,  see  38  CFR  3.103(a).  The  concept 
of  "burden  of  proof  in  the  courtroom 
sense  is  inconsistent  with  the 
nonadversarial,  ex  parte  nature  of  VA 
adjudicatory  proceedings. 

One  commenter  objected  to  the 
revised  rule  and  also  proposed  certain 
additions  to  the  current  text.  First,  it 
was  suggested  adjudicators  should  be 
required  to  accept  a  veteran's  testimony 
as  evidence.  Second,  it  was  contended 
that  a  veteran's  unsupported  testimony, 
if  credible,  should  be  accepted  as 
dispositive  if  there  is  no  "credible, 
contradictory,  authenticated 
documentary"  evidence  in  opposition. 
Neither  suggestion  requires  changes  in 
current  regulations.  Under  VA  rules, 
claimants'  testimony  is  considered 
evidence  and  is  part  of  the  evidentiary 
record  under  38  CFR  3.103(c).  Second, 
nothing  in  current  VA  rules  precludes 
the  awarding  of  benefits  based  upon 
credible  testimonial  evidence. 

Section  3.311a    Dioxin  rule 

One  commenter  stated  that  "sufficient 
data  exists  for  the  identification  of 
veterans  exposed  to  dioxin"  and  that 
requests  for  certification  of  dioxin 
exposure  should  be  forwarded  to  the 
Department  of  Defense  in  a  manner 
similar  to  the  procedures  for  requesting 
radiation  dose  information.  The  VA's 
longstanding  policy  of  presuming  dioxin 
exposure  in  the  cases  of  veterans  who 
served  in  the  Republic  of  Vietnam 


Federal  Register  /  Vol.  50.  No.  165  /  Monday.  August  26.  1985  /  Rules  and  Regulations         34455 


during  the  Vietnam  era  is  based  on  the 
many  uncertainties  associated  with 
herbicide  spraying  during  that  period 
which  are  further  confounded  by  lack  of 
precise  data  on  troop  movements  at  the 
time.  While  it  may  be  possible  to 
approximate  areas  where  herbicides 
were  sprayed,  it  would  be  extremely 
difficult  to  determine  with  an  acceptable 
degree  of  precision  whether  an 
individual  veteran  was  exposed  to 
dioxin.  Accordingly,  the  policy  of 
presumed  exposure  as  stated  in 
§  3.311a(b)  will  remain  unchanged. 

Other  commenters  suggested  that,  in 
order  to  avoid  misinterpretation  by 
rating  boards,  the  term  "sound  medical 
and  scientific  evidence"  should  be 
clarified  relative  to  the  term  "sound 
medical  principles"  because  the  latter 
was  a  cornerstone  of  claims 
adjudication.  While  the  term  "sound 
medical  principles"  may  have  been  used 
in  other  VA  publications  on  claims 
adjudication,  we  have  been  unable  to 
identify  that  precise  term  elsewhere  in 
38  CFR  Part  3  (except  in  the  limited 
'context  of  tuberculosis  cases).  For  that 
reason,  and  because  the  terms  "sound 
medical  evidence"  and  "sound  scientific 
evidence"  are  clearly  defmed  in 
§§  3.311a  and  3.311b.  we  do  not  believe 
that  rating  boards  will  misinterpret 
them. 

One  suggestion  was  made  that  a 
paragraph  be  added  to  make  clear  that 
service-connection  is  a  temporal,  rather 
than  causal,  relationship.  However, 
there  are  both  temporal  and  causal 
components  of  any  finding  of  service- 
connection. 

The  temporal  relationship  which  must 
be  shown  is  that  injury  or  disease  was 
incurred  or  aggravated  coincident  in 
time  with  a  veteran's  military  service. 
(Statutory  presumptions  make  this 
literally  unnecessary  in  certain  cases.) 
There  must,  however,  also  be  a  showing 
that  disability  or  death  resulted  from — 
was  caused  by — such  an  injury  or 
disease.  Strictly  speaking,  it  is  not 
injuries  or  diseases  which  are  service- 
connected,  but  the  disabilities  or  deaths 
resulting  therefrom. 

Thus,  where  it  is  shown  that  a  veteran 
was  exposed  to  potentially  injurious 
radiation  in  service,  and  it  is  contended 
cellular  injury  sustained  at  that  time 
gave  rise  to  development  of  cancer  after 
a  latent  period  of  perhaps  10  years,  the 
question  of  causation  of  the  disease  and 
resulting  disability  or  death  by  the  insult 
or  injury  becomes  the  central  issue. 
Accordingly,  this  suggestion  has  not 
been  adopted. 

Additional  comments  indicated  a 
preference  for  affirmative  wording  in 
§§  3.311a(c)  and  (d)  with  regard  to 
diseases  which  may  or  may  not  result 


from  dioxin  exposure  in  order  to  avoid 
confusion  and  to  eliminate  the  necessity 
for  §  3.311a(g).  While  we  endeavor  to 
couch  our  regulatory  amendments  in 
positive  terms,  where  appropriate,  there 
are  instances  when  negative  language  is 
more  desirable.  For  example,  sound 
medical  and  scientific  evidence  has  not 
established  a  relationship  between 
porphyria  cutanea  tarda  (PCT)  and 
dioxin  exposure.  That  is  a  negative  fact 
and  should  be  stated  in  the  negative. 
This  does  not  mean  that  service 
connection  cannot  be  established  for 
PCT  on  other  grounds,  and  it  is  precisely 
for  that  reason  that  (  3.311a(g)  was 
proposed.  The  thrust  of  this  comment 
was  that  rating  boards  should  be  alert  to 
other  rules  by  which  service-connection 
can  be  established.  We  are  in  complete 
agreement  and  will  include  a  cross- 
reference  to  paragraph  (g)  at  the  end  of 
paragraph  (c).  For  additional  emphasis 
we  will  include  a  specific  paragraph  on 
this  subject  In  the  transmittal  sheet  that 
will  accompany  these  regulations  when 
they  are  sent  to  adjudication  personnel. 

In  this  same  vein  three  commenters 
and  the  Veteran's  Advisory  Committee 
on  Environmental  Hazards  were 
concerned  that  some  claims  of  service- 
connection  for  chloracne  may  be 
prejudiced  by  an  initial  misdiagnosis 
within  the  applicable  three-month 
period.  This  situation  is  already  covered 
by  38  CFR  3.307(c)  which  provides 
authority  to  reconsider  earlier 
manifestations  of  a  disease  once  a 
definite  diagnosis  is  established.  To 
further  emphasize  this  point,  however,  a 
cross-reference  to  §  3.307(c)  will  be 
included  in  §  3.311a(c],  and  details  will 
be  provided  in  the  regulations 
transmittal  sheet  to  alert  adjudication 
personnel  to  the  existing  regulatory 
provisions  that  permit  a  skin  condition, 
initially  misdiagnosed,  to  be  considered 
as  a  manifestation  of  a  later  diagnosed 
case  of  confirmed  chloracne. 

One  commenter  suggested  the  three- 
month  period  should  be  extended  to  one 
year  because  of  the  in-service  diagnostic 
uncertainties.  A  veteran  incurring 
chloracne  within  one  year  of  departure 
from  Vietnam  wpuld  be  eligible  for 
interim  benefits  under  new  §  3.813,  if 
disabled.  We  will  take  this  comment 
under  advisement  pending  a  review  of 
our  claims  experience  under  §  3.813. 

A  commenter  who  is  a  scientist,  and 
others  who  are  not,  objected  that  the 
Federal  Register  notice  of  proposed 
rulemaking  did  not  report  fully  all 
information  and  scientific  investigations 
of  the  possible  relationship  between 
phenoxy  herbicide  exposure  and  soft 
tissue  sarcomas.  They  imply  that  a 
cause-and-effect  relationship  has  been 
demonstrated.  In  addition,  these 


commenters  would  add  malignant 
lymphoma  to  the  list  of  conditions  they 
believe  can  result  from  phenoxy 
herbicide  exposure,  as  well  as  soft- 
tissue  sarcomas  developing  within  20 
years  of  exposure. 

Although  not  all  the  investigations 
mentioned  by  these  commenters  were 
discussed  in  the  Preamble  to  the  notice 
of  proposed  rulemaking,  all  published 
studies  bearing  on  the  issues  of  concern 
and  other  information  were  carefully 
considered  in  the  development  of  the 
proposed  regulations.  In  addition,  the 
Environmental  Hazards  Advisory 
Committee  agrees  with  the 
Administration's  conclusion  that  the 
"jury  is  still  out"  concerning  a  causal 
association  between  dioxin  exposure 
and  cancer  such  as  soft  tissue  sarcomas 
and  malignant  lymphoma. 

Review  by  the  Advisory  Committee 
and  the  Administration  of  studies  like 
those  referred  to  by  the  commenters  will 
continue.  If.  at  a  later  time,  sound 
medical  and  scientific  evidence  supports 
inclusion  of  soft  tissue  sarcomas  and/or 
malignant  lymphoma,  amendment  of 
these  regulations  will  promptly  follow. 

Four  commenters  also  recommended 
that  porphyria  cutanea  tarda  be 
included  among  diseases  caused  by 
dioxin,  but  advert  to  no  evidence  not 
previously  considered.  Review  of  the 
available  information  does  not  now 
disclose  sound  medical  and  scientific 
evidence  sufficient  to  justify  that 
inclusion.  As-with  the  malignancies, 
later  information  will  be  carefully 
evaluated  and  these  regulations 
amended  as  warranted. 

Section  3.311b    Radiation  rule. 

Comments  were  received  indicating 
that  the  VA  was  proposing  a  more 
restrictive  rule  with  regard  to  radiation 
dose  estimates  than  that  previously  in 
effect.  Whereas  the  prior  rule  specified  a 
policy  of  conceding  the  highest  exposure 
level  reported  by  the  Department  of 
Defense  when  a  range  of  doses  was 
supplied  or  estimated  for  the  veteran's 
unit  or  when  the  overall  estimated 
exposure  level  of  the  veteran's  unit 
exceeded  the  documented  reading  for 
the  veteran,  proposed  S  3.311b(a) 
provides  simply  that  dose  data  will  be 
obtained  from  the  Department  of 
Defense. 

VA's  proposed  rule  was  published 
before  it  was  known  how  the  Defense 
Nuclear  Agency  (DNA)  would  modify  its 
procedures  for  reporting  exposure  and 
dose  information  to  the  VA.  Pub.  L  98- 
542  required  DNA  to  issue  regulations 
containing  requirements  for  the  uniform 
reporting  of  dose  estimates  to  the  VA. 
Under  regulations^proposed  on  May  9, 
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1984  (50  FR  19538-39),  DNA  will  report 
to  the  VA  upon  request  a  veteran'8 
recorded  radiation  exposure  or,  if 
recorded  dosimetry  data  is  unavailable 
or  incomplete,  the  dose  reconstruction 
for  the  most  probable  dose,  with  error 
limits,  if  available.  In  most  cases, 
therefore,  under  DNA's  proposal  a  single 
value  for  a  veteran's  radiation  exposure 
level  will  be  reported.  There  will, 
however,  be  situations  where 
information  sufHcient  for  dose 
reconstruction  cannot  be  obtained  and 
DNA  will  furnish  the  VA  a  range  of 
doses  to  which  the  veteran  may  have 
been  exposed  given  the  circumstances 
of  the  exposure  which  can  be 
ascertained.  In  such  cases  the  VA  will 
maintain  its  present  policy  of  presuming 
exposure  at  the  highest  level  of  any  dose 
range  reported  by  DNA.  Accordingly, 
we  have  amended  proposed  §  3.311b(a) 
to  incorporate  this  policy. 

Objections  were  also  raised  with 
regard  to  the  provisions  of  proposed 
§  3.311b(b)  which  call  for  review,  by  the 
Chief  Medical  Director  of  radiation 
claims  meeting  the  initial  review 
criteria.  This  referral  was  said  to  be 
tantamount  to  a  transfer  of  jating 
jurisdiction  from  the  Department  of 
Veterans  Benefits  to  the  Department  of 
Medicine  and  Surgery. 

While  no  such  transfer  of  jurisdiction 
was  contemplated,  we  recognize  a  need 
to  prevent  any  such  misunderstanding. 
Accordingly,  paragraphs  (b),  (c),  (d)  and 
(f)  of  S  3.311b  have  been  appropriately 
amended  to  provide  for  referral  of  all 
claims  meeting  the  initial  review  criteria 
to  the  Chief  Benefits  Director  for  further 
consideration  with  the  option  of 
requesting  an  advisory  medical  opinion 
from  the  Chief  Medical  Director.  These 
changes  will  leave  no  doubt  as  to  the 
jurisidiction  of  the  Department  of 
Veterans  Benefits  over  service- 
connection  determinations. 

Two  commenters  pointed  out  that  it 
caimot  be  assumed  a  veteran  was  not 
exposed  in  service  just  because  a  DD 
Form  1141  does  not  exist.  We  agree,  and 
have  revised  i  3.311b(a)(2](iii)  to  make 
clear  that  a  search  should  be  made  for 
any  records  that  may  evidence 
exposure. 

Comments  were  also  received  which 
questioned  the  periods  of  time  in 
S  3.311b(b){4)  (i)  and  (ii)  during  which 
certain  cancers  must  have  become 
manifest  in  order  to  be  further 
considered  as  having  resulted  from  prior 
exposure  to  ionizing  radiation.  It  was 
noted  that  under  38  U.S.C.  301  and  312, 
service-connection  may  be  established 
for  cancers  which  become  manifest 
within  one  year  of  discharge  from  active 
duty  and  that  under  the  proposed  rule 
service-connection  for  leukemias  and 


bone  cancer  could  be  denied  if  a  veteran 
were  discharged  immediately  following 
radiation  exposure  and  developed  one 
of  those  cancers  more  than  one  but  less 
than  two  year  later. 

In  addition,  the  Environmental 
Hazards  Committee  reviewed  the 
epidemiologic  basis  for  these  time 
periods  and,  while  it  generally  agreed 
they  were  adequate  for  most  cases, 
recommended  that  further  consideration 
of  service-connection  be  accorded  to 
leukemias  (other  than  chronic  lymphatic 
leukemia)  and  bone  cancer  which 
become  manifest  more  than  one  year  but 
less  than  thirty  years  after  exposure, 
and  that  further  consideration  of 
service-connection  be  accorded  to  other 
radiogenic  cancers  (as  defined  in 
§  3.311b(b)(2))  which  became  manifest 
more  than  five  years  after  exposure. 
Based  on  these  comments  and 
recommendations  we  have  amended 
§  3.311b(b)(4)  (i)  and  (ii)  to  provide 
further  consideration  of  service- 
connection  for  leukemias  (except 
chronic  lymphatic  leukemia]  and  bone 
cancer  which  become  manifest  within  30 
years  after  radiation  exposure  and  for 
other  forms  of  radiogenic  cancer  which 
become  manifest  5  years  or  more  after 
exposure. 

The  period  of  30  years  after  exposure 
within  which  leukemias  must  become 
manifest  in  order  to  be  considered  due 
to  that  exposure  has  been  questioned. 
Data  on  the  Japanese  survivors  indicate 
a  pronounced  decrease  in  the  excess 
deaths  from  leukemia  among  the 
Japanese  survivors  by  the  end  of  the 
first  decade  after  the  nuclear  bomb 
exposures.  The  rate  fell  further  during 
the  next  decade,  and  thereafter  the 
death  rate  was  less  than  one  per  million 
person-year  rad  above  that  in  the 
comparable  Japanese  population.  The 
30-year  limit,  therefore,  seems 
reasonable,  but  the  Advisory  Committee 
will  be  asked  to  review  this  information. 

Several  commenters  questioned  the 
omission  of  polycythemia  vera  from  the 
list  of  radiogenic  diseases.  Review  of  the 
reports  from  test  "Smokey"  and  from 
Japan  has  been  judged  not  to  present 
sufficient  evidence  to  warrant  a 
conclusion  that  exposure  to  radiation 
encountered  by  American  veterans 
resulted  in  the  later  development  of 
polycythemia  vera.  The  preliminary 
"letter"  regarding  the  condition  in 
British  veterans  contains  incomplete 
information  in  a  form  that  does  not 
provide  grounds  for  a  sound  decision.  A 
second  letter  (E.G.  Knox  et  al.  Lancet, 
Oct.  8, 1983,  pp.  856-857)  by  the  same 
authors  cautions,  in  the  light  of  further 
data,  "There  is  no  longer  an  excess  of 
reported  deaths  of  RES  neoplasms." 
Further  information  about  these 


observations  or  other  studies  will  be 
reviewed  by  the  Advisory  Committee 
and  the  Administration.  These 
regulations  will  be  amended  promptly  if 
the  review  establishes  that  this  can  be 
done  on  the  basis  of  sound  medical  and 
scientific  evidence. 

Several  recommendations  were  made 
to  include  other  cancers  as  well  as  some 
non-cancerous  diseases.  On 
recommendation  of  the  Advisory 
Committee,  the  Administrator  has 
expanded  the  list  of  radiogenic  cancers 
in  the  proposed  regulation  of  April  22 
(§  3.31lb(b)(2))  to  include  cancers  of  the 
esophagus,  stomach,  colon,  pancreas, 
kidney,  urinary  bladder  and  salivary 
gland.  The  Committee  did  not  advise 
expanding  further  the  list  of  "radiogenic 
diseases"  at  present. 

In  light  of  the  continuing  study  of 
nuclear  blast  survivors  in  Japan, 
however,  multiple  myeloma  has  also 
been  included.  The  Advisory  Committee 
will  be  asked  to  consider  the  addition  of 
non-malignant  thyroid  nodular  disease, 
posterior  subcapsular  cataracts  and 
premature  aging  as  radiogenic. 

The  Committee  and  the 
Administration  will  consider  new 
information  and  the  Administrator  will 
amend  the  regulations  to  include 
additional  diseases  when  sound  medical 
and  scientific  evidence  to  do  so  is 
available. 

A  total  of  eight  commenters  urged  the 
VA  to  consider  individuals  certified  in 
the  field  of  health  physics  as  "credible 
sources"  from  whom  claimants  could 
obtain  independent  radiation  dose 
estimates  in  support  of  their  claims.  One 
commenter  also  suggested  that 
certifying  groups  would  not  describe 
themselves  as  "governing  bodies."  We 
concur  with  these  comments  and  have 
appropriately  amended  S  3.311b(a)(3)(ii) 
to  define  "credible  sources"  as  persons 
certified  by  an  appropriate  professional 
body  in  the  field  of  health  physics, 
nuclear  medicine  or  radiology.  i 

One  commenter  indicated  that  some 
individuals  who  are  highly  qualified  to 
calculate  dose  estimates  may  not  be 
certified  by  any  group  but  should  not  be 
excluded  from  consideration  as  a 
"credible  source."  It  was  suggested  that 
certification  could  be  a  qualifying  factor 
but  not  a  necessary  one.  Because  the 
law  requires  independent  dose 
estimates  to  be  calculated  by  credible 
individuals,  there  is  clearly  a 
requirement  that  some  restrictions  be 
placed  on  the  acceptability  of  the 
evidence  that  would  automatically 
trigger  referral  to  an  independent  expert 
selected  by  the  Director  of  the  National 
Institutes  of  Health.  Nothing  in  the 
proposed  rule  precludes  VA  from 
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referring  other  estimates  for 
reconciliation  if  that  appears  to  be 
warranted,  and  we  believe  the 
definition,  as  amended,  provides  a  wide 
variety  of  sources  which  claimants  may 
employ  to  challenge  official  dose 
estimates. 

Two  comments  were  received  which 
recommended  that  provision  be  made 
for  permitting  DoD  to  comment  on  the 
dose  estimate  from  a  claimant's 
"credible  source"  before  the  matter  is 
submitted  to  MIH  to  reconcile  material 
differences.  The  proposed  rule  also  does 
not  preclude  that,  and  we  believe  it  is 
unnecessary  to  make  it  a  routine 
requirement.  If  it  is  clear  from  the  two 
estimates  that  significantly  different 
data  or  assumptions  were  employed,  VA 
may  request  clarification  from  the 
estimator  (either  DoD  or  the  unofficial 
source)  of  the  underlying  information. 
These  differences  are  then  to  be 
reviewed  by  an  independent  expert. 
While  the  DoD  estimate  is  always 
available  to  a  claimant,  and  VA  may 
request  DoD's  appraisal  of  the  estimate 
supplied  by  the  claimant's  source,  we 
believe  it  is  unnecessary  to  routinely 
require  review  of  either  estimate. 

The  Scientific  Council  of  the  Veterans' 
Advisory  Committee  on  Environmental 
Hazards  recommended  that  the 
radioepidemiological  tables  developed 
by  the  Department  of  Health  and 
Human  Services  be  used  as  a  starting 
point  in  considering  claims  but,  in  view 
of  the  uncertainties  associated  with  the 
tables,  should  not  be  the  final 
determinative  in  granting  or  denying 
service-connection.  Use  of  the  tables 
was  supported  by  one  other  commenter. 

The  VA  has  formally  requested  the 
Committee  on  Interagency  Radiation 
Research  and  Policy  Coordination 
(CIRRPC)  of  .the  Federal  Coordinating 
Council  for  Science,  Engineering  and 
Technology  (FCCSET)  to  assess  the 
utility  of  employing  the  tables  in  some 
fashion  to  adjudicate  compensation 
claims.  That  assessment  is  expected  to 
take  several  months.  In  addition, 
comments  were  received  from  veterans' 
groups  and  others  expressing  serious 
reservations  about  the  formal  adoption 
of  the  tables  by  VA.  and  some 
advocates  for  individuals  exposed  to 
ionizing  radiation  have  recently  testified 
strongly  before  Congress  against  use  of 
the  tables  in  adjudicating  claims.  We 
have  decided  to  withhold  final  judgment 
on  use  of  the  tables  until  CIRRPC  has 
made  its  assessment. 

Several  comments  were  received 
which  were  critical  of  the  radiation  dose 
data  supplied  to  VA  by  the  military 
services.  Some  even  suggested  it  was  so 
unreliable,  in  terms  of  underestimating 


the  doses  sustained,  that  it  should  not 
be  used  at  all. 

As  the  official  repository  for 
Government  records  concerning  the 
military's  participation  in  the 
atmospheric  tests  and  occupation  of  • 
postwar  Japan,  the  Department  of 
Defense  (DoD)  is  in  possession  of 
invaluable  dosimetry  data  of  direct 
relevance  to  the  issue  of  exposure.  For 
several  years,  the  Defense  Nuclear 
Agency  has  been  DoD's  executive  agent 
for  the  Nuclear  Test  Personnel  Review 
program,  a  major  function  of  which  is  to 
assist  VA  in  verifying  claimants' 
participation  in  the  tests  and  supplying 
either  film  badge  readings  for  them  or 
estimates  of  doses  when  the  former  do 
not  exist.  The  "NTPR  "  effort  has  also 
included  a  detailed  research  program  to 
recover  all  data  pertaining  to  possible 
exposure  of  the  occupation  forces. 

VA  would  certainly  be  remiss  if  it  did 
not  routinely  draw  upon  this  storehouse 
of  data  in  weighing  the  merits  of  claims 
filed  by  former  participants.  The 
Congress  has  tacitly  acknowledged  the 
propriety  of  this  practice,  and  has 
specified  in  Pub.  L.  98-542  what  form  the 
reported  dose  estimates  from  DoD 
should  assume.  The  VA's  proposed  rule 
specifies  that  "known  limitations  in  the 
dosimetry  devices  employed  or  the 
methodologies  employed"  in  the  dose 
estimation  shall  be  taken  into  account, 
as  will  be  dose  estimates  from  other, 
credible  sources.  Thus,  VA  has  not 
revised  its  proposed  rule  in  response  to 
these  particular  comments. 

One  commenter  suggested  that 
specific  weights  should  be  assigned  to 
the  factors  for  consideration  in 
evaluating  claims,  and  that  the  officials 
responsible  for  the  initial  review  of  the 
claims  should  be  indentified.  The  former 
is  not  possible  to  do  i^  any  way  that 
would  be  scientifically^  valid  and  afford 
VA  the  flexibility  necessary  to  take  into 
account  facts  unique  to  each  claim. 
Also,  because  adjudication  personnel  at 
VA  regional  offices  have  responsibility 
for  all  initial  reviews  of  claims  for 
veterans'  or  survivors'  compensation 
benefits,  it  is  not  necessary  to  specify 
that  fact  in  this  context. 

Another  commenter  asked  that  VA 
refer  claims  to  outside  consultants  for 
opinions  even  if  it  determines  there  is  no 
reasonable  possibility  of  a  relationship 
between  disability  and  exposure.  This  is 
unnecessary  and  would  only  tend  to 
delay  the  disposition  of  clearly 
undeserving  claims. 

Another  suggestion  was  made  that 
more  guidance  is  required  with  respect 
to  the  "willful  misconduct"  and 
"supervening  cause"  provisos  in 
paragraph  (g)  of  this  rule.  The  former  is 


already  defined  at  38  CFR  3.1(n).  and  Ihe 
latter  concept  is  also  one  with  which 
adjudication  personnel  are  alreadv 
familiar  (see  38  CFR  3.307(d)).  Finally, 
the  same  commenter  suggested  that 
strict  guidelines  be  established 
regarding  claims-processing  time. 
Because  no  two  claims  are  alike,  and  the 
needs  for  evidentiary  development  and 
analysis  vary  so  widely,  this  simply  is 
not  feasible  for  this  or  any  other  class  of 
disability  claims. 

Another  suggestion  was  made  that 
VA  require  all  claimants  to  be  on  a 
"radiation  registry."  VA  has  for  some 
time  maintained  statistics  with  respect 
to  all  claims  decided  in  which  it  has 
been  contended  that  radiation  exposure 
in  service  resulted  in  disability  or  death. 

Two  commenters  suggested  the  rules 
should  make  clear  that  a  claimant  can 
appeal  an  adverse  determination.  The 
appeals  process  is  already  addressed 
elsewhere  in  VA  regulations  (see  38  CFR 
Part  19)  which  specify  that  all  claimants 
are  to  be  advised  of  their  appellate 
rights. 

Finally,  with  regard  to  the  provisions 
for  referral  to  outside  consultants  for 
additional  medical  opinions  in  some 
cases,  it  was  suggested  that  the 
regulations  be  specific  as  to  who  shall 
pay  such  consultants,  out  of  which 
appropriations  payments  will  be  made 
and  how  much  the  payments  shall  be.  In 
addition,  one  agency  expressed  concern 
as  to  how  the  experts  were  to  be 
compensated.  These  administrative 
details  are  covered  by  current  budgetary 
procedures  and  are  not  appropriate  for 
inclusion  in  adjudication  regulations. 

Section  3.813    Special  interim  benefits. 

No  comments,  suggestions  or 
objections  were  received  with  regard  to 
this  proposed  rule. 

Other  Comments 

One  commenter  expressed  the  opinion 
that  some  benefits  should  be  available 
to  the  women  and  children  who  have 
suffered  because  of  a  veteran's  exposure 
to  dioxin  or  ionizing  radiation.  Public 
Law  98-542  does  not,  however, 
authorize  direct  benefits  to  the  classes 
of  persons  about  which  the  commenter 
was  concerned.  While  there  are  no 
programs  for  compensating  spouses  and 
children  directly  because  of  a  living 
veteran's  service-connected  disability, 
there  is  a  program  of  dependency  and 
indemnity  compensation  for  surviving 
spouses  and  children  of  veterans  who 
die  as  a  result  of  service-connected 
disabilities,  and  there  are  additional 
allowances  payable  to  living  disabled 
veterans  with  eligible  dependents. 
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All  comments  will  be  shared  with  the 
Veterans  Advisory  Committee  on 
Environmental  Hazards,  including  one 
relating  to  concerns  about  the 
committee's  duties  and  functions. 

We  appreciate  the  comments  and  the 
suggestions  of  those  concerned 
individuals  and  organizations  that 
responded  to  publication  of  the 
proposed  rules,  and  we  acknowledge  the 
significant  contributions  of  the  Veterans' 
Advisory  Committee  on  Environmental 
Hazards  in  developing  these  final  rules. 
The  proposed  rules  are,  therefore, 
adopted  with  the  amendments  noted 
above  and  minor  conforming 
amendments  of  a  technical  nature.  The 
final  rules  are  set  forth  below. 

Regulatory  Evaluations 

The  Administrator  hereby  certifies 
that  these  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  regulations  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  that  these  regulations  impose  no 
regulatory  burdens  on  small  entities, 
and  only  claimants  for  VA  benefits  will 
be  directly  affected. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  VA  has 
determined  that  these  proposed 
regulations  are  non-major  for  the 
foUowing  reasons: 

(1)  They  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more; 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices; 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans,  Veterans 
Administration. 

(The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.109  and  64.110) 

Approved:  August  20, 1965. 
Harry  N.  Walten, 
Administrator. 

PART 1-{  AMENDED] 

1.  Part  1  is  amended  by  adding  a  new 
S  1.17  to  read  as  follows: 


§1.17    Evaluation  of  studtas  rvtating  to 
health  effects  of  dioxin  and  radiation 
•xposura. 

(a)  From  time  to  time,  the 
Administrator  shall  publish  evaluations 
of  scientific  or  medical  studies  relating 
to  the  adverse  health  effects  of  exposure 
to  2.3,7,8  tetrachlorodibenzo-p-dioxin  or 
ionizing  radiation  in  the  "Notices" 
section  of  the  Federal  Register. 

(b)  Factors  to  be  considered  in 
evaluating  scientific  studies  include: 

(1)  Whether  the  study's  findings  are 
statistically  significant  and  replicable. 

(2)  Whether  the  study  and  its  findings 
have  withstood  peer  review. 

(3)  Whether  the  study  methodology 
has  been  sufficiently  described  to  permit 
replication  of  the  study. 

(4)  Whether  the  study's  findings  are 
applicable  to  the  veteran  population  of 
interest. 

(5)  The  views  of  the  appropriate  panel 
of  the  Scientific  Council  of  the  Veterans' 
Advisory  Committee  on  Environmental 
Hazards. 

(Pub.  L  98-542) 

PART  3— {AMENDED] 

2.  Part  3  is  amended  by  revising 
§  3.102.  by  removing  and  reserving 
§  3.311  and  by  adding  new  §§  3.311a. 
3.311b  and  3.813  so  that  the  new  and 
revised  material  reads  as  follows: 

§  3.102    Raasonabla  doubt 

It  is  the  defined  and  consistently 
applied  policy  of  the  Veterans 
Administration  to  administer  the  law 
under  a  broad  interpretation,  consistent, 
however,  with  the  facts  shown  in  every 
case.  When,  after  careful  consideration 
of  all  procurable  and  assembled  data,  a 
reasonable  doubt  arises  regarding 
service  origin,  the  degree  of  disability,  or 
any  other  point  such  doubt  will  be 
resolved  in  favor  of  the  claimant.  By 
reasonable  doubt  is  meant  one  which 
exists  because  of  an  approximate 
balance  of  positive  and  negative 
evidence  which  does  not  satisfactorily 
prove  or  disprove  the  claim.  It  is  a 
substantial  doubt  and  one  within  the 
range  of  probability  as  distinguished 
from  pure  speculation  or  remote 
possibility.  It  is  not  a  means  of 
reconciling  actual  conflict  or  a 
contradiction  in  the  evidence;  the 
claimant  is  required  to  submit  evidence 
sufficient  to  justify  a  belief  in  a  fair  and 
impartial  mind  that  the  claim  is  well 
grounded.  Mere  suspicion  or  doubt  as  to 
the  truth  of  any  statements  submitted, 
as  distinguished  from  impeachment  or 
contradiction  by  evidence  or  known 
facts,  is  not  justifiable  basis  for  denying 
the  application  of  the  reasonable  doubt 
doctrine  if  the  entire,  complete  record 


otherwise  warrants  invoking  this 
doctrine.  The  reasonable  doubt  doctrine 
is  also  applicable  even  in  the  absence  of 
official  records,  particularly  if  the  basic 
incident  allegedly  arose  under  combat, 
or  similarly  strenuous  conditions,  and  is 
consistent  with  the  probable  results  of 
such  known  hardships.  (38  U.S.C.  210(c]) 

§  3.31 1a    Claims  iMscd  on  exposure  to 
hert>lcid«a  containing  dioxin  during  servlca 
In  Vtm  Raputitic  of  Vietnam. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Service  in  the  Republic  of 
Vietnam"  includes  service  in  the  waters 
offshore  and  service  in  other  locations, 
if  the  conditions  of  service  involved 
duty  or  visitation  in  the  Republic  of 
Vietnam. 

(2)  "Dioxin"  means  2,  3,  7,  8 
tetrachlorodibenzo-p-dioxin. 

(3)  "Sound  scientific  evidence"  means 
observations,  findings,  or  conclusions 
which  are  statistically  and 
epidemiologically  valid,  are  statistically 
significant  are  capable  of  replication, 
and  withstand  peer  review. 

(4)  "Sound  medical  evidence"  means 
observations,  findings,  or  conclusions 
which  are  consistent  with  current 
medical  knowledge  and  are  so 
reasonable  and  logical  as  to  serve  as  the 
basis  for  management  of  a  medical 
condition. 

(b)  Presumption  of  exposure.  A 
veteran  who  served  in  the  Republic  of 
Vietnam  during  the  Vietnam  era  shall  be 
presumed  to  have  been  exposed  to  a 
herbicide  containing  dioxin  while  in 
Vietnam.  The  commencement  date  of 
any  period  specified  in  paragraph  (cj  of 
this  section  shall  be  the  day  of  the 
veteran's  latest  departure  from  the 
Republic  of  Vietnam  during  such 
service. 

(c)  Service-connection  based  on 
dioxin  exposure.  Except  as  provided  in 
paragraph  (e)  of  this  section,  exposure 
to  dioxin  together  with  the  development 
of  the  following  disease  within  the 
period  specified  is  sufficient  to  establish 
service-connection  for  resulting 
disability:  Chloracne  manifested  not 
later  than  three  months  from  the  date  of 
exposure.  (See  paragraph  (g)  of  this 
section  with  regard  to  service- 
connection  on  other  grounds  and 

%  3.307(c)  in  cases  where  chloracne  is 
initially  misdiagnosed.) 

(d)  Diseases  not  associated  with 
dioxin  exposure.  Sound  scientific  and 
medical  evidence  does  not  estabhsh  a 
cause  and  effect  relationship  between 
dioxin  exposure  and  the  following 
diseases: 

(1)  Porphyria  cutanea  tarda. 

(2)  Soft  tissue  sarcomas. 
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(3)  Any  other  disease  not  specified  in 
paragraph  (c)  of  this  section. 

(e)  Exceptions.  Service-connection 
will  not  be  established  if  the  claimed 
disease  is  due  to  the  veteran's  own 
willful  misconduct  or  there  is  affirmative 
evidence  that  establishes  a  nonservice- 
related  supervening  condition  or  event 
as  the  cause  of  the  disease. 

(f)  Study  evaluations.  In  the 
adjudication  of  individual  claims,  due 
consideration  shall  be  given  to  the 
evaluations  of  study  findings  published 
pursuant  to  §  1.17  of  this  title. 

(g)  Service-connection  under  other 
provisions.  Nothing  in  this  section  will 
be  construed  to  prevent  the 
establishment  of  service-connection  for 
any  disease  or  disorder  shown  by  sound 
scientific  or  medical  evidence  to  have 
been  incurred  or  aggravated  during 
active  service. 

(h)  Reasonable  doubt  doctrine.  With 
regard  to  any  issue  material  to  the 
determination  of  an  individual  claim,  the 
provisions  of  §  3.102  of  this  title  shall 
apply. 

(Sec.  5(a)(2)  of  Pub.  L.  98-542) 

§  3.311b    Claims  based  on  exposure  to 
ionizing  radiation. 

[a]  Determinations  of  exposure  and 
dose — (1)  Dose  assessment.  In  all  claims 
in  which  it  is  established  that  a 
radiogenic  disease,  listed  in  paragraph 
(b)(2)  of  this  section,  first  became 
manifest  after  service  and  was  not 
manifest  to  a  compensable  degree 
within  any  applicable  presumptive 
period  as  specified  in  §  3.307.  and  it  is 
contended  the  disease  is  a  result  of 
exposure  to  ionizing  radiation  in  service, 
an  assessment  will  be  made  as  to  the 
size  and  nature  of  the  radiation  dose  or 
doses.  When  dose  estimates  provided 
pursuant  to  paragraph  (a)(2)  of  this 
sectioA-are  reported  as  a  range  of  doses 
to  which  a  veteran  may  have  been 
exposed,  exposure  at  the  highest  level  of 
the  dose  range  reported  will  be 
presumed. 

(2)  Request  for  dose  information. 
Where  necessary  pursuant  to  paragraph 
(a)(1)  of  this  section,  dose  information 
will  be  requested  as  follows: 

(i)  Atmospheric  nuclear  weapons  test 
participation  claims.  In  claims  based 
upon  participation  in  atmospheric 
nuclear  testing,  dose  data  will  in  all 
cases  be  requested  from  the  appropriate 
office  of  .the  Department  of  Defense. 

(n)  Hiroshima  and  Nagasaki 
occupation  claims,  in  all  claims  based 
on  participation  in  the  American 
occupation  of  Hiroshima  or  Nagasaki, 
Japan,  prior  to  July  1, 1946,  dose  data 
will  be  requested  from  the  Department 
of  Defense. 


(iii)  Other  exposure  claims.  In  all 
other  claims  involving  radiation 
exposure,  a  request  will  be  made  for  any 
available  records  concerning  the 
veteran's  exposure  to  radiation.  These 
records  normally  include  but  may  not  be 
limited  to  the  veteran's  Record  of 
Occupational  Exposure  to  Ionizing 
Radiation  (DD  Form  1141),  if 
maintained,  service  medical  records, 
and  other  records  which  may  contain 
information  pertaining  to  the  veteran's 
radiation  dose  in  service.  All  such 
records  will  be  forwarded  to  the  Chief 
Medical  Director,  who  will  be 
responsible  for  preparation  of  a  dose 
estimate,  to  the  extent  feasible,  based 
on  available  methodologies. 

(3)  Referral  to  independent  expert. 
When  necessary  to  reconcile  a  material 
difference  between  an  estimate  of  dose, 
from  a  credible  source,  submitted  by  or 
on  behalf  of  a  claimant,  and  dose  data 
derived  from  official  military  records, 
the  estimates  and  supporting 
documentation  shall  be  referred  to  an 
independent  expert,  selected  by  the 
Director  of  the  National  Institutes  of 
Health,  who  shall  prepare  a  separate 
radiation  dose  estimate  for 
consideration  in  adjudication  of  the 
claim.  For  purposes  of  this  paragraph: 

(i)  The  difference  between  the 
claimant's  estimate  and  dose  data 
derived  from  official  military  records 
shall  ordinarily  be  considered  material 
if  one  estimate  is  at  least  double  the 
other  estimate. 

(ii)  A  dose  estimate  shall  be 
considered  from  a  "credible  source"  if 
prepared  by  a  person  or  persons 
certified  by  an  appropriate  professional 
body  in  the  field  of  health  physics, 
nuclear  medicine  or  radiology  and  if 
based  on  analysis  of  the  facts  and 
circumstances  of  the  particular  claim. 

(4)  Exposure.  In  cases  described  la 
paragraph  (a)(2)  (i)  and  (ii)  of  this 
section: 

(i)  If  military  records  do  not  establish 
presence  at  or  absence  from  a  site  at 
which  exposure  to  radiation  is  claimed 
to  have  occurred,  the  veteran's  presence 
at  the  site  will  be  conceded. 

(ii)  Neither  the  veteran  nor  the 
veteran's  survivors  may  be  required  to 
produce  evidence  substantiating 
exposure  if  the  information  in  the 
veteran's  service  records  or  other 
records  maintained  by  the  Department 
of  Defense  is  consistent  with  the  claim 
that  the  veteran  was  present  where  and 
when  the  claimed  exposure  occurred. 
•    (b)  Initial  review  of  claims.  (1)  When 
it  is  determined: 

(i)  A  veteran  was  exposed  to  ionizing 
radiation  as  a  result  of  participation  in 
the  atmospheric  testing  of  nuclear 
weapons,  the  occupation  of  Hiroshima 


or  Nagasaki,  Japan,  from  September 
1945  until  July  1946,  or  other  activities  as 
claimed: 

(ii)  The  veteran  subsequently 
developed  a  radiogenic  disease 
specified  in  paragraph  (b)(2)  of  this 
section;  and 

(iii)  Such  disease  first  became 
manifest  within  the  period  specified  in 
paragraph  (b)(4)  of  this  section;  before 
its  adjudication  the  claim  will  be 
referred  to  the  Chief  Benefits  Director 
for  further  consideration  in  accordance 
with  paragraph  (c)  of  this  section.  If  any 
of  the  foregoing  3  requirements  has  not 
been  met,  it  shall  not  be  determined  that 
a  disease  has  resulted  from  exposure  to 
ionizing  radiation  under  such 
circumstances.  (But  see  paragraph  (h)  of 
this  section.) 

(2)  For  purposes  of  paragraphs  (a)(1) 
and  (b)(1)  of  this  section,  "radiogenic 
disease"  shall  include  only  the 
following: 

(i)  All  forms  of  leukemia  except 
chronic  lymphatic  leukemia; 
(ii)  Thyroid  cancer 
(iii)  Female  breast  cancan, 
(iv)  Lung  cancer 
(v)  Bone  cancen 
(vi)  Liver  cancen 
(vii)  Skin  cancen 
(viii)  Esophageal  cancen 
(ix)  Stomach  cancen 
(x)  Colon  cancen 
(xi)  Pancreatic  cancen 
(xii)  Kidney  cancen 
(xiii)  Urinary  bladder  cancen 
(xiv)  Salivary  gland  cancen  and 
(xv)  Multiple  myeloma. 

(3)  For  purposes  of  paragraphs  (a)(1) 
and  (b)(1)  of  this  section,  "radiogenic 
disease"  shall  not  include  polycythemia 
vera. 

(4)  For  purposes  of  paragraph  (b)(1)  of 
this  section: 

(i)  Leukemias  and  bone  cancer  must 
become  manifest  within  30  years  after 
exposure; 

(ii)  Other  forms  of  cancer  specified  in 
paragraph  (b)(2)  of  this  section  must 
become  manifest  5  years  or  more  after 
exposure. 

(c)  Review  by  Chief  Benefits  Director. 
(1)  When  a  claim  is  forwarded  for 
review  pursuant  to  paragraph  (b)(1)  of 
this  section,  the  Chief  Benefits  Director 
shall  consider  the  claim  with  reference 
to  the  factors  specified  in  paragraph  (e) 
of  this  section  and  may  request  an 
advisory  medical  opinion  from  the  Chief 
Medical  Director. 

(i)  If  after  such  consideration  the 
Chief  Benefits  Director  is  convinced 
sound  scientific  and  medical  evidence 
supports  the  conclusion  it  is  at  least  as 
likely  as  not  the  veteran's  disease 
resulted  from  exposure  to  radiation  in 
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service,  the  Chief  Benefits  Director  shall 
so  inform  the  regional  office  of 
jurisdiction  in  writing.  The  Chief 
Benefits  Director  shall  set  forth  the 
rationale  for  this  conclusion,  including 
an  evaluation  of  the  claim  under  the 
applicable  factors  specified  in 
paragraph  (e)  of  this  section. 

(ii)  If  the  Chief  Benefits  Director 
determines  there  is  no  reasonable 
possibility  that  the  veteran's  disease 
resulted  from  radiation  exposure  in 
service,  the  Chief  Benefits  Director  shall 
so  inform  the  regional  office  of 
jurisidiction  in  writing,  setting  forth  the 
rationale  for  this  conclusion. 

(2)  If  the  Chief  Benefits  Director,  after 
considering  any  opinion  of  the  Chief 
Medical  Director,  is  unable  to  conclude 
whether  it  is  at  least  as  likely  as  not.  or 
that  there  is  no  reasonable  possibility, 
the  veteran's  disease  resulted  from 
radiation  exposure  in  service,  the  Chief 
Benefits  Director  shall  refer  the  matter 
to  an  outside  consultant  in  accordance 
with  paragraph  (d)  of  this  section. 

(3)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  "sound  scientific  evidence" 
means  observations,  findings,  or 
conclusions  which  are  statistically  and 
epidemiologically  valid,  are  statistically 
significant,  are  capable  of  replication, 
and  withstand  peer  review,  and  "sound 
medical  evidence"  means  obser\'ations. 
findings,  or  conclusions  which  are 
consistent  with  current  medical 
knowledge  and  are  so  reasonable  and 
logical  as  to  serve  as  the  basis  of 
management  of  a  medical  condition. 

(d)  Referral  outside  consultants.  (1) 
Referrals  pursuant  to  paragraph  (c)  of 
this  section  shall  be  to  consultants 
selected  by  the  Chief  Medical  Director 
from  outside  the  VA.  upon  the 
recommendation  of  the  Director  of  the 
National  Cancer  Institute.  The 
consultant  will  be  asked  to  evaluate  the 
claim  and  provide  an  opinion  as  to  the 
likelihood  the  disease  is  a  result  of 
exposure  as  claimed. 

(2)  The  request  for  opinion  shall  be  in 
writing  and  shall  include  a  description 
of: 

(i)  The  disease,  including  the  specific 
cell  type  and  stage,  if  known,  and  when 
the  disease  first  became  manifest; 

(ii)  The  circumstances,  including  date, 
of  the  veteran's  exposure; 

(iii)  The  veteran's  age,  gender,  and 
pertinent  family  history; 

(iv)  The  veteran's  history  of  exposure 
to  known  carcinogens,  occupationally  or 
otherwise; 

(v)  Evidence  of  any  other  effects 
radiation  exposure  may  have  had  on  the 
veteran;  and 

(vi)  Any  other  information  relevant  to 
determination  of  causation  of  the 
veteran's  disease. 


The  Chief  Benefits  Director  shall 
forward,  with  the  request,  copies  of 
pertinent  medical  records  and.  where 
available,  dose  assessments  from 
official  sources,  from  credible  sources  as 
defined  in  paragraph  (a){3)(ii)  of  this 
section,  and  from  an  independent  expert 
pursuant  to  paragraph  (a)(3)  of  this 
section. 

(3)  The  consultant  shall  evaluate  the 
claim  under  the  factors  specified  in 
paragraph  (e)  of  this  section  and 
respond  in  writing,  stating  whether  it  is 
either  likely,  unhkely.  or  approximately 
as  likely  as  not  the  veteran's  disease 
resulted  from  exposure  to  ionizing 
radiation  in  service.  The  response  shall 
set  forth  the  rationale  for  the 
consultant's  conclusion,  including  the 
consultant's  evaluation  under  the 
applicable  factors  specified  in 
paragraph  (e)  of  this  section.  The  Chief 
Benefits  Director  shall  review  the 
consultant's  response  and  transmit  it 
with  any  comments  to  the  regional  office 
of  jurisdiction  for  use  in  adjudication  of 
the  claim. 

(e)  Factors  for  consideration.  Factors 
to  be  considered  in  determining  whether 
a  veteran's  disease  resulted  from 
exposure  to  ionizing  radiation  in  service 
include: 

(1)  The  probable  dose,  in  terms  of 
dose  type,  rate  and  duration  as  a  factor 
in  inducing  the  disease,  taking  into 
account  any  known  limitations  in  the 
dosimetry  devices  employed  in  its 
measurement  or  the  methodologies 
employed  in  its  estimation; 

(2)  The  relative  sensitivity  of  the 
involved  tissue  to  induction,  by  ionizing 
radiation,  of  the  specific  pathology; 

(3)  The  veteran's  gender  and  pertinent 
family  history; 

(4)  The  veteran's  age  at  time  of 
exposure; 

(5)  The  time-lapse  between  exposure 
and  onset  of  the  disease;  and 

(6)  The  extent  to  which  exposure  to 
radiation,  or  other  carcinogens,  outside 
of  service  may  have  contributed  to 
development  of  the  disease. 

(f)  Adjudication  of  claim.  The 
determination  of  service  connection  will 
be  made  under  the  generally  applicable 
provisions  of  this  part,  giving  due 
consideration  to  all  evidence  of  record, 
including  any  opinion  provided  by  the 
Chief  Medical  Director  or  an  outside 
consultant,  and  to  the  evaluations 
published  pursuant  to  §  1.17  of  this  title. 
With  regard  to  any  issue  material  to 
consideration  of  a  claim,  the  provisions 
of  §  3.102  of  this  title  apply. 

(g)  Willful  misconduct  and 
supervening  cause.  In  no  case  will 
service  connection  be  established  if  the 
disease  is  due  to  the  veteran's  own 
willful  misconduct,  or  if  there  is 


affirmative  evidence  to  establish  that  a 
supervening,  nonservice-related 
condition  or  event  is  more  likely  the 
cause  of  the  disease. 

(h)  Service  connection  otherwise 
established.  Nothing  in  this  section  will 
be  construed  to  prevent  the 
establishment  of  service  connection  for 
any  injiirj'  or  disease  otherwise  shown 
by  sound  scientific  or  medical  evidence 
to  have  been  incurred  or  aggravated 
during  active  service. 

(Pub.  L.  98-542) 

§  3.813    Interim  t>eneflts  for  disability  or 
death  due  to  cliloracne  or  porphyria 
cutanea  tarda. 

(a)  Disability  benefits.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
a  veteran  who  served  in  the  active 
military,  naval  or  air  service  in  the 
Republic  of  Vietnam  during  the  Vietnam 
era.  and  who  suffers  from  chloracne  or 
porphyria  cutanea  tarda  which  became 
manifest  within  one  year  after  the  date 
of  the  veteran's  most  recent  departure 
from  the  Republic  of  Vietnam  during 
such  service,  shall  be  paid  interim 
disability  benefits  under  this  section  in 
the  same  manner  and  to  the  same  extent 
that  compensation  would  be  payable  if 
such  disabilities  were  service- 
connected. 

(b)  Death  benefits.  Except  as  provided 
in  paragraph  (c)  of  this  section,  if  a 
veteran  described  in  paragraph  (a)  of 
this  section  dies  as  a  result  of  chloracne 
or  porphyria  cutanea  tarda,  the 
veteran's  survivors  shall  be  paid  interim 
death  benefits  under  this  section  based 
upon  the  same  elgibility  requirements 
and  at  the  same  rates  that  dependency 
and  indemnity  compensation  would  be 
payable  if  the  death  were  service- 
connected. 

(c)  Exceptions.  Benefits  under  this 
section  are  not  payable  for  any  month 
for  which  compensation  or  dependency 
and  indemnity  compensation  is  payable 
for  the  same  disability  or  death,  nor  are 
benefits  payable  under  this  section  (1) 
when  there  is  affirmative  evidence  that 
the  disease  was  not  incurred  by  the 
veteran  during  service  in  the  Republic  of 
Vietnam  during  the  Vietnam  era,  (2) 
when  there  is  affirmative  evidence  to 
establish  that  an  intercurrent  injury  or 
disease,  which  is  a  recognized  cause  of 
the  disease  for  which  benefits  are  being 
claimed,  was  suffered  by  the  veteran 
between  the  date  of  the  veteran's  most 
recent  departure  from  the  Republic  of 
Vietnam  during  active  military,  naval  or 
air  service  and  the  onset  of  the  claimed 
disease,  or  (3)  if  it  is  determined,  based 
on  evidence  in  the  veteran's  service 
records  and  other  records  provided  by 
the  Secretary  of  Defense,  that  the 
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veteran  was  not  exposed  to  dioxin 
during  active  military,  naval  or  air 
service  in  the  Republic  of  Vietnam 
during  the  Vietnam  era. 

(d)  Similarity  to  service-connected 
benefits.  For  purposes  of  all  laws 
administered  by  the  VA  (except 
chapters  11  and  13  of  Title  38.  United 
States  Code),  a  disease  establishing 
eligibility  for  disability  or  death  benefits 
under  this  section  shall  be  treated  as  if  it 
were  service-connected,  and  the  receipt 
of  disability  or  death  benefits  shall  be 
treated  as  if  such  benefits  were 
compensation  or  dependency  and 
indemnity  compensation,  respectively. 

(e)  Effective  dates.  Benefits  under  this 
section  may  not  be  paid  for  any  period 
prior  to  October  1, 1984,  nor  for  any 
period  after  September  30. 1986. 

(Pub.  L.  98-542)  (Oct.  1,  1984) 

|FR  Doc.  85-20381  Filed  8-22-85;  10:55  am| 
BILLING  CODE  MTO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

IAD-FRL-2887-61 

Review  of  Standards  of  Performance 
for  New  Stationary  Sources;  Sulfuric 
Acid  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Review  of  standards. 

summary:  The  EPA  is  required  to 
review  standards  of  performance  for 
new,  modified,  or  reconstructed 
stationary  sources  every  4  years  by  the 
Clean  Air  Act.  A  review  of  the  existing 
new  source  performance  standards 
(NSPS)  for  sulfuric  acid  plants  (40  CFR 
Part  60,  Subpart  H)  has  been  completed 
to  determine  if  changes  are  needed.  The 
review  indicates  that  no  revision  to  the 
standards  is  necessary. 

date:  Comments  must  be  received  on  or 
before  October  25. 1985. 
ADDRESSES:  Send  comments  (in 
duplicate  if  possible)  to:  Central  Docket 
Section  (LE-131).  Attention:  Docket 
Number  A-85-20,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  D.C.  20460. 

Review  Document:  The  document 
summarizing  information  gathered 
during  the  review  may  be  obtained  from 
the  EPA  Library  (MD-35).  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-2777.  Please 
refer  to  "Review  of  New  Source 
Performance  Standards  for  Sulfuric  Acid 
Plants,"  EPA-450/3-85-012.  March  1985. 


Docket.  Docket  No.  A-85-20. 
containing  supporting  information 
gathered  during  the  review  is  available 
for  public  inspection  and  copying 
between  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  at  EPA's  Central  Docket 
Section,  West  Tower  Lobby,  Gallery  1. 
Waterside  Mall,  401  M  Street,  SW., 
Washington,  DC.  20460.  A  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Crowder,  Industrial  Studies 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-13)  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541-5601. 

SUPPLEMENTARY  INFORMATION: 
Background 

Emissions  from  sulfuric  acid  plants 
were  among  the  first  pollutants  to  be 
regulated  by  EPA  under  the  Clean  Air 
Act.  The  NSPS  were  promulgated  for 
sulfuric  acid  plants  on  December  23, 
1971  (40  CFR  60.80,  Subpart  H).  The 
standards  limit  emissions  of  sulfur 
dioxide  (SOz),  sulfuric  acid  mist,  and 
opacity  from  new  or  modified  sulfuric 
acid  production  units  that  have  been 
constructed,  modified,  or  reconstructed 
after  the  date  of  proposal  (August  17, 
1971).  The  promulgated  standard  limits 
SO?  to  2  kg  per  metric  ton  of  sulfuric 
acid  (H1SO4)  produced  (4  lb/ton), 
sulfuric  acid  mist  to  0.075  kg  per  metric 
ton  of  acid  produced  (0.15  lb  per  ton), 
and  opacity  to  less  than  10  percent.  The 
acid  produced  is  always  expressed  as 
100  percent  H2SO4,  even  though  the  acid 
is  usually  produced  and  marketed  at 
lower  concentrations. 

Requirements  were  also  included  in 
the  promulgated  standards  for 
continuous  monitoring  of  SOj  in  the 
stack  gas.  Excess  SO2  emissions  are 
required  to  be  reported  to  the  EPA  (or 
the  appropriate  State  regulatory  agency) 
for  all  3-hour  periods  of  such  emissions 
(or  the  arithmetic  average  of  three 
consecutive  1-hour  periods).  Periods  of 
excess  emission  are  considered  to  occur 
when  the  average  plant  stack  SOj 
emission  exceeds  the  standard  of  4  lb/ 
ton  of  100  percent  H2SO4  produced. 

Each  sulfuric  acid  production  unit  (or 
"train")  is  the  affected  facility.  The 
standards  of  performance  apply  to 
contact-process  sulfuric  acid  and  oleum 
facilities  that  burn  elemental  sulfur, 
alkylation  acid,  hydrogen  sulfide, 
metallic  sulfides,  organic  sulfides, 
mercaptans.  or  acid  sludge.  The  NSPS 
docs  not  apply  to  metallurgical  plants 
that  use  acid  plants  as  control  systems, 
or  to  chamber  process  plants  or  acid 
concentrators. 


The  Clean  Air  Act  Amendments  of 
1977  require  that  the  Administrator 
review  and.  if  appropriate,  revise 
established  standards  of  performance 
for  new  stationary  sources  at  least  every 
4  years  (Section  lll(b)(l)(B)|.  A  review 
of  the  sulfuric  acid  plant  standard  was 
previously  conducted  in  1979  (44  PR 
15742).  However,  no  revisions  to  the 
NSPS  were  made  as  a  result  of  the  1979 
review.  A  second  review  has  been 
conducted  by  contacting  EPA  regional 
offices,  other  Federal  agencies.  State 
agencies,  and  companies  with  plants 
subject  to  the  NSPS.  Information  was 
collected  on  the  number  and  location  of 
all  facilities  subject  to  the  NSPS.  on 
control  equipment  performance  and 
costs,  and  on  the  results  of  performance 
tests  and  continuous  stack  gas 
monitoring.  From  these  sources,  a 
background  document  (EPA-450/3-85- 
012)  was  prepared  covering  the  current 
status  of  control  technology,  compliance 
test  data,  monitoring  systems  employed, 
cost,  and  cost  effectiveness  for 
representative  control  systems  on 
different  sizes  of  acid  plants.  This  notice 
announces  that  the  EPA  has  completed 
the  review  and  invites  comments  on  its 
results. 

Findings 

Industry  Growth  Rate 

U.S.  sulfuric  acid  production  in  1971 
was  29.0  million  tons,  and 
approximately  36.6  million  tons  in  19B3. 
Production  is  expected  to  increase  to 
48.0  million  tons  by  the  year  1995.  Over 
77  percent  of  the  sulfuric  acid  design 
capacity  is  located  in  the  South,  and 
over  half  of  the  NSPS  plants  are  located 
in  Florida. 

In  1971,  the  EPA  projected  two  new 
units  to  be  coming  on-line  each  year  for 
the  next  several  years.  On  the  average, 
three  to  four  new  units  have  been 
completed  each  year  since  1971. 
representing  an  annual  growth  in 
production  averaging  2  percent. 

Control  Technology 

Sulfur  dioxide  and  acid  mist  are 
present  in  the  tail  gas  from  all  contact 
process  sulfuric  acid  production  units.  In 
modem  four-stage  contact  process 
plants  burning  sulfur  with 
approximately  8  percent  SOj  in  the 
converter  feed  and  producing  98  percent 
acid.  SO2  and  acid  mist  emissions  are 
generated  at  the  rate  of  26  to  56  lb/ton 
of  100  percent  acid  and  0.4  to  4  lb/ton  of 
100  percent  acid,  respectively.  The  dual 
absorption  process  is  the  best 
demonstrated  control  technology  for 
SO2  emissions  from  sulfuric  acid  plants. 
while  the  high  efficiency  acid  mist 
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eliminator  is  the  best  demonstrated 
control  technology  for  acid  mist 
emissions.  These  two  emission  control 
systems  have  become  the  predominant 
control  strategy  chosen  for  sulfuric  acid 
plants  built  or  modified  since 
promulgation  of  the  NSPS.  Forty  of  the 
46  new  or  modified  sulfuric  acid 
production  plants  built  since  1971  and 
subject  to  NSPS  incorporate  the  dual 
absorption  process,  and  all  46  plants  use 
the  high  efficiency  acid  mist  eliminator. 

The  six  plants  which  do  not  use  dual 
absorption  to  control  SO:  emissions  use 
single  absorption  followed  by  scrubbing. 
The  scrubbers  use  either  sodium  sulfite 
or  ammonium  hydroxide  to  absorb  SOj. 
Molecular  sieves  were  used  by  one 
plant,  but  abandoned  after  operational 
difficulties. 

The  review  did  not  find  any  other 
demonstrated  technologies  for 
controlling  emissions  other  than  the 
technologies  described  here.  Therefore, 
the  EPA  concluded  that  there  are  now 
three  technologies  capable  of  achieving 
the  NSPS  for  SO2  (dual  absorption, 
sodium  sulfite-bisulfite  scrubbing,  and 
ammonia  scrubbing).  Only  high 
efficiency  mist  eliminators  have  been 
used  to  achieve  the  NSPS  for  acid  mist 
and  opacity.  Due  to  cost  considerations, 
dual  absorption  followed  by  high 
efficiency  mist  eliminators  is  expected 
to  remain  the  technology  of  choice  for 
attaining  the  NSPS  for  SO2,  acid  mist, 
and  opacity. 

Levels  Achievable  With  Demonstrated 
Control  Technology 

The  NSPS  limits  emissions  of  SO2  to  4 
lb/ton  of  acid  produced.  Results  of 
compliance  tests  (Method  8]  on  the  46 
sulfuric  acid  units  indicate  that  all  have 
achieved  the  NSPS  for  SO2.  Also, 
continuous  monitoring  data  indicate  that 
the  plants  generally  comply  with  the 
NSPS  on  a  continuing  basis,  except 
during  startup  (e.g.  after  annual 
maintenance  turnarounds).  Most  of  the 
plants  have  demonstrated  compliance 
with  SO2  emissions  between  2  and  4  lb/ 
ton,  but  about  one-fourth  of  the  plants 
have  exceeded  3  lb/ton  during 
performance  tests.  The  available 
information  is  insufficient  to  determine 
whether  the  plants  with  the  highest 
emissions  could  achieve  lower 
emissions  through  changes  in 
maintenance  or  operation. 

Performance  test  results  indicate  that 
all  plants  have  also  complied  with  the 
NSPS  for  acid  mist,  and  no  violation  of 
the  opacity  regulation  was  measured  at 
30  plants.  Similar  to  the  SOz  emissions, 
many  plants  were  found  to  be  operating 
close  the  NSPS  limit  for  acid  mist  and 
opacity.  Opacity  data  are  not  available 
for  16  plants. 


The  current  performance  levels  for 
SO:  (0.12  to  3.8  lb/ton)  span  a  wider 
range  than  the  performance  levels  (1.2  to 
2.9  lb/ton)  on  which  the  standard  was 
originally  based.  This  is  also  true  for  the 
performance  levels  for  acid  mist  (0.04  to 
0.15  lb/ ton  previously  vs.  0.004  to  0.15 
lb/ton  now). 

Since  all  plants  have  demonstrated 
compliance  with  the  NSPS  levels  of 
control,  the  EPA  has  concluded  that  less 
stringent  emission  limits  are  not 
justified.  A  more  stringent  standard  was 
considered,  but  was  rejected  on  the 
basis  that  the  technology  on  which  the 
NSPS  regulation  was  based  (dual 
absorption  followed  by  high  efficiency 
mist  eliminators)  has  not  changed  and 
no  new.  more  effective  control 
technology  is  available.  Also, 
considering  current  performance  levels 
of  existing  plants,  there  are  insufficient 
data  to  determine  whether  new  plants 
could  operate  continuously  at  levels 
more  restrictive  than  the  existing  NSPS. 

Cost  Effectiveness  of  the  NSPS 

The  cost  effectiveness  of  control  was 
estimated  for  four  types  of  SO:  control 
systems:  dual  absorption,  ammonia 
scrubbing,  sodium  sulfite  scrubbing,  and 
molecular  sieve  adsorption.  The  cost 
effectiveness  ranged  from  $245  to  $625 
per  ton  of  SOi  removed  for  the  large 
(1,500  TPD)  model  plant  size,  and  from 
$282  to  $751  per  ton  for  the  small  (750 
TPD)  model  plant  size.  For  both  plant 
sizes,  dual  absorption  was  estimated  to 
be  the  most  cost  effective  control  option. 

The  cost  analysis  for  acid  mist  control 
showed  essentially  no  difference  in  cost 
effectiveness  ($47-50  per  ton  of  acid 
mist  removed)  for  the  vertical  tube  and 
the  horizontal  dual  pad  mist  eliminators 
for  the  two  model  plant  sizes. 

Monitoring,  Recordkeeping,  and 
Reporting 

SO2  emissions  in  the  tail  gas  from 
sulfuric  acid  plants  are  required  to  be 
continuously  monitored.  Continuous  SO: 
monitoring  instrumentation  should  be 
able  to:  (1)  Provide  a  record  of 
performance,  and  (2)  provide 
intelligence  to  plant  operating  personnel 
such  that  suitable  corrections  can  be 
made  when  the  system  is  shown  to  be 
out  of  adjustment.  Plant  operators  are 
required  to  maintain  the  monitoring 
equipment  in  calibration  and  to  furnish 
records  of  SOi  excess  emission  values 
to  the  Administrator  of  EPA  or  to  the 
responsible  State  agency. 

Measurement  principles  used  in  the 
gas  analysis  instruments  are: 

1.  Infrared  absorption. 

2.  Coiorimetric  titration  of  iodine. 

3.  Selective  permeation  of  SOi  through 
a  membrane. 


4.  Flume  photometric  measurement. 

5.  Chromatographic  measurement. 

6.  Ultraviolet  absorption. 

The  ultraviolet  absorption  system  and 
the  iodine  titration  method  have 
received  widespread  application  for  SO2 
measurement  in  sulfuric  acid  plants 
subject  to  NSPS. 

The  continuous  monitoring  system  is 
calibrated  using  a  gas  mixture  of  known 
SO2  concentration.  Performance 
evaluation  of  the  monitoring  system  is 
conducted  using  the  SO2  portion  of  EPA 
Methods.  , 

Excess  SO;  emissions  are  required  to 
be  reported  to  the  EPA  (or  appropriate 
State  regulatory  agencies)  for  all  3-hour 
periods  of  such  emissions  (or  the 
arithmetic  average  of  three  consecutive 
1-hour  periods).  Periods  of  excess 
emissions  are  considered  to  occur  when 
the  integrated  (or  arithmetic  average) 
plant  stack  SO2  emission  exceeds  the 
standard  of  4  lb/ton  of  100  percent 
H2S04  produced. 

A  separate  study  by  the  EPA  (NSPS 
Triennial  Review,  EPA  Contract  No.  68- 
01-6826)  reported  that  the  monitoring, 
reporting  and  recordkeeping  aspects  of 
the  NSPS  for  sulfuric  acid  plants  are 
generally  accepted  by  the  industry  and 
serve  their  intended  purposes  to  the 
Agency.  No  changes  in  the  existing 
monitoring,  recordkeeping,  and  reporting 
requirements  ae  being  proposed. 

Conclusions 

Based  on  the  above  findings,  the  EPA 
concludes  that  the  level  of  control 
required  by  the  NSPS  for  sulfuric  acid 
plants  reflects  best  demonstrated 
control  technology  considering  cost, 
energy,  and  non-air  environmental 
impacts.  A  review  of  the  cost 
effectiveness  of  the  NSPS  found  that  the 
costs  relative  to  the  emissions 
controlled  are  reasonable.  Also,  the 
monitoring,  recordkeeping  and  reporting 
requirements  are  serving  their  intended 
purposes.  Therefore,  the  EPA  has 
concluded  that  the  emission  limits  for 
SO2,  acid  mist  and  opacity  from  sulfuric 
acid  manufacturing  plants  should  not  be 
changed,  and  that  the  existing 
monitoring,  recordkeeping,  and  reporting 
requirements  should  not  be  changed. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Aluminum, 
Ammonium  sulfate  plants.  Asphalt 
cement  industry,  Can  surface  coating, 
Coal,  Copper,  Electric  power  plants. 
Class  and  glass  products.  Grains, 
Incorporation  by  references,  Inter- 
governmental relations,  Iron,  Lead, 
Metals.  Metallic  minerals.  Motor 
vehicles.  Nitric  acid  plants.  Paper  and 
paper  products  industry.  Petroleum. 
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Phosphate,  Sewage  disposal.  Steel. 
Sulfuric  acid  plants.  Tires.  Waste 
treatment  and  disposal.  Zinc. 

Authority:  42  U.S.C.  7411.  section  111  of  the 
Clean  Air  Act. 

Dated:  August  IS.  1985. 

Charles  L.  Eikins, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  B5-20314  Filed  8-23-85;  8:45  am| 

BIUJNG  CODE  SStO-SO-M 


40  CFR  Part  721 
(OPTS-50521A:  FRL-2846-3I 

Disubstituted  Diamine  Anisole; 
Significant  New  Uses 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  issuing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  a  chemical  substance 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-83-822 
and  a  TSCA  section  5(e)  consent  order 
issued  by  EPA.  The  Agency  believes 
that  this  substance  may  be  hazardous  to 
human  health  and  that  the  uses 
described  in  this  rule  may  result  in 
significant  human  exposure. 
DATES:  In  accordance  with  40  CFR  23.5 
(50  FR  7271).  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  "daylight"  time 
on  September  9. 1985.  This  rule  shall 
become  effective  November  8, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460. 

Toll  free:  (800-424-9065). 
In  Washington.  D.C.:  (554-1404). 
Outside  the  USA:  (Opera for-202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  OMB 

Control  Number  2070-0012. 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use,  persons  must,  under 
section  5(a)(1)(B)  of  TSCA,  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process 
substance  for  that  use.  Such  a  notice  is 


subject  generally  to  the  same 
requirements  and  procedures  as  a  PMN 
submitted  under  section  5(a)(1)(A)  of 
TSCA  which  are  interpreted  at  40  CFR 
Part  720  published  in  the  Federal 
Register  of  May  13. 1983  (48  FR  21722). 
In  particular,  these  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1)  of  TSCA.  In 
addition,  such  notices  are  subject  to  the 
regulatory  authorities  of  section  5  (e) 
and  (f)  of  TSCA.  if  EPA  does  not  take 
regulatory  action  under  section  5.  6.  or  7 
to  control  activities  on  which  it  has 
received  a  SNUR  notice,  section  5(g) 
requires  the  Agency  to  explain  in  the 
Federal  Register  its  reasons  for  not 
taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 
Persons  who  intend  to  import  a 
substance  identified  in  a  final  SNUR  are 
subject  to  the  TSCA  section  13  import 
certification  requirements  which  are 
codified  at  19  CFR  12.118  through  12.127 
and  127.28.  The  EPA  policy  in  support  of 
the  import  certification  requirements 
appears  at  40  CFR  Part  707. 

II.  Applicability  of  General  Provisions 

EPA  has  promulgated  general 
provisions  applicable  to  SNURs  under 
40  CFR  Part  721.  Subpart  A  published  in 
the  Federal  Register  of  September  5, 
1984  (49  FR  35011).  Interested  persons 
should  refer  to  that  document  for  a 
detailed  discussion  of  the  general 
provisions.  These  general  provisions 
will  apply  to  this  SNUR  without  change 
except  as  discussed  in  this  preamble 
and  as  set  forth  in  §  721.120. 

III.  Summary  of  This  Rule 

The  chemical  substance  which  is  the 
subject  of  this  rule  is  identified 
generically  as  disubstituted  diamino 
anisole.  It  was  the  subject  of  PMN  P-83- 
822.  EPA  is  designating  the  following  as 
significant  new  uses  of  the  substance: 
(1)  Use  other  than  as  an  intermediate 
and  (2)  manufacturing,  importing,  or 
processing  for  use  as  an  intermediate 
without  establishing  a  program  whereby 

(a)  persons  who  may  be  exposed  to  the 
substance  wear  protective  gloves  and 

(b)  packages  of  the  substance  are 
appropriately  labeled. 

IV.  Background 

The  chemical  substance  which  is  the 
subject  of  this  rule  was  the  subject  of  a 
PMN  designated  P-83-822.  The  notice 
submitter  claimed  the  following  as 
confidential  business  information  (CBI): 
The  submitter's  identity,  the  specific 


chemical  identity,  and  the  estimated 
production  volume.  For  purposes  of 
clarity,  the  substance  is  referred  to  in 
this  preamble  and  §  721.120  by  its 
generic  chemical  name  and  PMN 
number. 

The  Agency  proposed  a  SNUR  for  this 
substance  which  was  published  in  the 
Federal  Register  of  December  7. 1984  (49 
FR  47874).  The  background  of  the  PMN 
and  the  reasons  for  proposing  the  SNUR 
are  set  forth  in  the  preamble  to  the 
proposed  rule.  EPA  received  no 
comments  during  the  public  comment 
period  for  this  SNUR. 

V.  Designation  of  Significant  New  Uses 

To  determine  what  would  constitute 
significant  new  uses  of  this  chemical 
substance,  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substance,  likely  exposures  associated 
with  possible  uses,  and  the  four  factors 
listed  in  section  5(a)(2)  of  TSCA.  Based 
on  these  considerations.  EPA  is  defining 
the  signiHcant  new  uses  of  P-83-822  as 
set  forth  in  paragraph  (a)(2)  of  §  721.120. 

Based  on  analogy  to  related 
compounds  demonstrated  to  be  animal 
carcinogens,  the  Agency  believes  that 
any  significant  exposure  to  P-83-«22 
would  present  a  health  risk  to  workers. 
The  Agency  believes  that  the  data 
described  in  this  preamble  and  in  the 
preamble  to  the  proposed  rule  are 
sufficient  to  substantiate  the  contention 
that  the  significant  new  uses  of  P-83-A22 
present  a  potentially  significant  increase 
in  the  magnitude  and  type  of  exposure. 
Section  5(a)(2)  of  TSCA  does  not  require 
the  Agency  to  make  either  a  "may 
present"  or  a  "will  present"  risk  finding 
with  regard  to  satisfying  the 
requirements  for  a  significant  new  use. 
The  statute  imposes  the  requirement 
that  the  Agency  provide  for  a 
"consideration  of  all  relevant  factors." 
The  Agency  believes  that  a  reasonable 
qualitative  assessment  of  these  factors 
was  incorporated  in  the  preamble  of  the 
proposed  rule  published  in  the  Federal 
Register  of  December  7, 1984  (49  FR 
47874). 

VI.  Alternatives 

In  the  proposed  SNUR.  EPA 
considered  other  possible  approaches. 
These  alternatives  included  the 
promulgation  of  a  section  8(a)  reporting 
rule  and/or  regulation  under  section  6. 
In  the  absence  of  comments  and  for  the 
reasons  discussed  in  the  preamble  to  the 
proposed  rule,  the  Agency  has  elected  to 
proceed  with  the  promulgation  of  a 
SNUR  covering  significant  new  uses  of 
P-83-822. 
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VII.  Recordkeeping 

To  ensure  compliance  with  this  rule, 
and  to  assist  enforcement  efforts.  EPA  is 
requiring,  under  its  authority  in  sections 
5  and  8(a)  of  TSCA.  that,  in  addition  to 
meeting  the  requirements  of  §  721.17, 
persons  who  manufacture,  import,  or 
process  P-83-822  maintain  the  following 
records  for  5  years  from  their  creation: 
records  of  the  results  of  determinations 
that  gloves  are  impervious,  the  names  of 
persons  required  to  wear  gloves,  and 
copies  of  the  labels.  These 
recordkeeping  requirements  apply  to 
small  manufacturers,  importers,  and 
processors  as  well  because  the  s.mall 
business  exemption  of  section  8  of 
TSCA  is  not  applicable  when  the 
chemical  substance  which  is  the  subject 
of  the  rule  is  also  the  subject  of  a  section 
5(e)  order. 

The  Agency  considered  omitting 
recordkeeping  requirements,  but 
believes  compliance  monitoring  for  this 
SNUR  would  be  made  more  difficult 
without  them. 

VIII.  Exemptions  to  Reporting 
Requirements 

The  Agency  has  promulgated 
exemptions  to  SNUR  reporting 
requirements  under  §  721.19.  In  the  case 
of  P-a3-«22.  the  terms  of  §  721.19  apply 
without  change. 

EPA  issued  its  final  premanufacture 
notification  rules  under  40  CFR  Part  720, 
published  in  the  Federal  Register  of  May 

13. 1983  (48  FR  21722J.  including  §  720.36 
which  contained  detailed  rules  for  the 
section  5(h)(3)  exemption  for  chemical 
substances  manufactured  or  imported  in 
small  quantities  solely  for  research  and 
development.  On  September  13. 1983  (48 
FR  41132).  EPA  stayed  the  effectiveness 
of  §  720.36.  among  other  provisions  of 
the  PMN  rule,  pending  further 
rulemaking  to  revise  the  provisions. 
Revisions  of  §  720.36  and  other 
provisions  were  proposed  on  December 

27. 1984  (49  FR  50201).  Because  §  720.36 
was  not  in  effect  when  EPA  condified 

§  721.19.  the  Agency  relied  on  the 
general  definition  of  "small  quantities 
solely  for  research  and  development"  in 
§  720.3(cc)  and  section  5(h)(3)  of  TSCA 
to  determine  whether  activities  qualify 
under  this  exemption.  Upon 
promulgation  of  a  revised  §  720.36,  EPA 
intends  to  amend  §  721.19  to  adopt  the 
provisions  of  the  revised  §  720.36. 

Section  721.19(g)  of  the  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  when  they  manufacture  (the 
term  manufacture  includes  import)  or 
process  the  substance  solely  for  export 
and  label  the  substance  in  accordance 
with  section  12(a)(1)(B)  of  TSCA.  While 
EPA  is  concerned  about  worker 


exposure  during  manufacture  and 
processing  of  the  substance,  section 
12(a)  of  TSCA  prohibits  EPA  from 
requiring  reporting  of  such  manufacture 
or  processing  for  a  significant  new  use. 
However,  such  persons  would  be 
required  to  notify  EPA  of  such  export 
under  section  12(b)  of  TSCA  (see  §  721.7 
of  the  general  SNUR  provisions).  Such 
notification  will  allow  EPA  to  monitor 
manufacture  and  processing  activities 
which  are  not  subject  to  significant  new 
use  reporting.  The  term  "manufacture 
solely  for  export"  is  defined  in  the  PMN 
rule  (40  CFR  720.3(s));  an  amendment 
clarifying  this  definition  was  proposed 
on  December  27, 1984  (49  FR  50208).  The 
term  "process  solely  for  export"  is 
defined  in  §  721.3  of  the  general  SNUR 
provisions  in  a  similar  fashion.  Thus, 
persons  would  be  exempt  from  reporting 
under  this  SNUR  if  they  manufacture  or 
process  the  substance  solely  for  export 
from  the  U.S.  under  the  following 
restrictions:  (1)  There  is  no  use  of  the 
substance  in  the  U.S.;  (2)  processing  is 
restricted  to  sites  under  the  control  of 
the  manufacturer  or  processor, 
respectively;  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured  or 
processed  the  substance  both  for  export 
and  for  use  in  the  U.S.,  such 
manufacture  and  processing  would  not 
be  "solely  for  export"  because 
manufacture  and  processing  would  be 
for  use  in  the  U.S.  regardless  of  whether 
any  quantity  of  the  substance  was  later 
exported. 

IX.  Applicability  to  Uses  Which  May 
Have  Occurred  Before  Promulgation  of 
Final  Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must,  among  other 
things,  determine  that  the  use  is  not 
ongoing.  In  this  case,  the  chemical 
substance  in  question  had  just 
undergone  premanufacture  review.  The 
Agency  received  no  information  that  the 
significant  new  uses  are  ongoing. 
Therefore,  at  this  time,  the  Agency 
believes  that  these  uses  are  significant 
new  uses. 

As  indicated  in  the  proposal.  EPA  has 
found  that  the  intent  of  section  5(a)(1)(B) 
is  best  served  by  determining  whether  a 
use  is  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR.  If  uses 
begun  during  the  proposal  period  were 
not  considered  to  be  significant  new 
uses,  it  would  be  almost  impossible  for 
the  Agency  to  establish  SNUR  notice 
requirements,  since  any  person  could 
defeat  the  SNUR  by  initiating  the 
proposed  significant  new  uses  before 
the  rule  became  final.  This  is  contrary  to 
the  general  intent  of  section  5(a)(1)(B). 


Thus,  even  if  the  substance  was 
manufactured,  imported,  or  processed 
for  the  significant  new  uses  between 
proposal  and  promulgation  of  this  rule, 
such  activities  may  not  continue  after 
the  effective  date  of  this  rule.  Any  such 
person  must  cease  such  activity  until  it 
has  complied  with  all  SNUR  notice 
requirements. 

X.  Test  Data  and  Other  Infonnation 

EPA  recognizes  that,  under  TSCA 
section  5,  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  health  risk  that 
may  be  posed  by  a  significant  new  use 
of  P-83-822,  EPA  encourages  possible 
SNUR  notice  submitters  to  test  the 
substance's  potential  for  carcinogenic 
effects.  The  Agency  believes  that  the 
results  of  a  2-year  rodent  bioassay 
would  adequately  characterize  possible 
carcinogenic  effects  of  the  substance.  If 
a  SNUR  notice  is  submitted  for  a  use 
involving  significant  exposure  without 
adequate  test  data,  EPA  is  likely  to  take 
action  under  section  5(e).  As  an 
alternative  to  testing  the  substance, 
potential  notice  submitters  may  want  to 
consider  the  use  of  personal  protective 
equipment  to  reduce  exposure  to  the 
substance. 

EPA  encourages  persons  to  consult 
with  the  Agency  before  selecting  a 
protocol  for  testing  the  substance.  As 
part  of  this  prenotice  consultation,  EPA 
will  discuss  the  test  data  it  believes 
necessary  to  evaluate  significant  new 
uses  of  the  substance.  Data  should  be 
developed  and  submitted  in  accordance 
with  the  TSCA  good  laboratory 
practices  regulations  at  40  CFTl  Part  792. 

EPA  urges  SNUR  notice  submitters  to 
provide  detailed  information  on  human 
exposure  that  will  result  from  the 
significant  new  uses.  In  addition,  EPA 
urges  persons  to  submit  information  on 
potential  benefits  of  the  substance  and 
information  on  risks  posed  by  the 
substance  compared  to  risks  posed  by 
substitutes. 

XI.  Economic  Analysis 

The  agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  P-83-822.  This 
evaluation  is  summarized  in  the 
preamble  to  the  proposed  rule  (49  FR 
47874). 

The  Agency's  complete  economic 
analysis  is  available  in  the  public  file. 
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XII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
ruUfmaking  (docket  control  number 
OPTS-50521A).  A  public  version  of  this 
record  from  which  CBI  has  been  deleted 
is  available  to  the  public  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays,  in  the  OTS  Reading 
Room.  Rm.  E-107.  401  M  St.  SW.. 
Washington.  DC. 

The  record  includes  basic  information 
considered  by  the  Agency  in  developing 
this  rule.  The  record  now  includes  the 
following: 

1.  The  PMN  for  the  substance. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 

3.  The  proposed  SNUR. 

4.  The  section  5(e)  consent  order. 

5.  The  economic  analysis  of  this 
SNUR. 

6.  The  economic  support  document  for 
the  section  5(e)  consent  order. 

7.  The  toxicity  support  document  for 
the  section  5(e)  order. 

XIII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  rule  is  not  a  "major 
rule"  because  it  will  not  have  an  effect 
on  the  economy  of  $100  million  or  more 
and  it  will  not  have  a  significant  effect 
on  competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
annual  cost  of  this  rule,  for  the  reason 
explained  in  Unit  XI  of  the  preamble  to 
the  proposal  for  this  rule.  EPA  believes 
that  the  cost  will  be  low.  In  addition, 
because  of  the  nature  of  the  rule  and  the 
substance  subject  to  it.  EPA  believes 
that  there  will  be  few  significant  new 
use  notices  submitted.  Further,  while  the 
expense  of  a  notice  and  the  suggested 
testing  and  the  uncertainty  of  possible 
EPA  regulation  may  discourage  certain 
innovation,  that  impact  may  be  limited 
because  such  factors  are  unlikely  to 
discourage  an  innovation  which  has 
high  potential  value.  Finally,  this  SNUR 
may  encourage  innovation  in  safe 
chemical  substances  or  highly  beneficial 
uses. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  605(b).  EPA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses.  The  Agency  cannot 


determine  whether  parties  affected  by 
this  rule  are  likely  to  be  small 
businesses.  However,  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  rule  would  not  be  substantial 
even  if  all  the  potential  new  uses  were 
developed  by  small  companies.  EPA 
expects  to  receive  few  SNUR  notices  for 
the  substance. 

C.  Paperwork  Reduction  Act 

Infocmation  collection  requirements 
contained  in  this  rule  have  been 
approved  by  the  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  U.S.C.  3501  et  seq.  and  have 
been  assigned  OMB  control  number 
2070-0012. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  August  16,  1985. 
Marcia  E.  Williams, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore.  40  CFR  Part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  Part  721  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  By  adding  a  new  §  721.120  to  read 
as  follows: 

§  72 1 . 1 20    Disubstituted  diamine  anisole. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substance  referred  to  by  its 
premanufacture  notice  number  and 
generic  chemical  name  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section:  P-83- 
822.  disubstituted  diamino  anisole. 

(2)  The  significant  new  uses  are: 

(i)  Use  other  than  as  an  intermediate. 

(ii)  Manufacture,  import,  or  processing 
for  use  as  an  intermediate  without 
establishing  a  program  whereby: 

(A)  Persons  employed  by  or  under  the 
control  of  the  manufacturer,  importer,  or 
processor  who  may  be  exposed  to  the 
substance  (including  those  persons 
involved  in  maintenance,  packaging, 
and  storage  operations)  wear  protective 
gloves  determined  to  be  impervious  to 
the  substance  by  testing  the  gloves 
under  the  conditions  of  exposure  or  by 
evaluating  the  specifications  provided 
by  the  manufacturer  of  the  gloves,  and 

(B)  Packages  containing  the  substance 
(including  those  storing  the  substance 


between  manufacturing  or  importing 
and  processing  stages)  are  labeled  to 
indicate  that  the  substance  should  be 
handled  only  while  using  gloves 
determined  to  be  impervious  to  the 
substance. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modiric^ 
by  this  paragraph. 

(1)  Recordkeeping.  In  addition  to  the 
requirements  of  §  721.17.  manufacturers, 
importers,  and  processors  of  the 
chemical  substance  identified  in 
paragraph  (a)(1)  of  this  section  must 
maintain  the  following  records  for  5 
years  from  their  creation: 

(i)  The  results  of  any  determination 
that  gloves  are  impervious. 

(ii)  The  names  of  persons  required  to 
wear  gloves. 

(iii)  Copies  of  labels  described  in 
paragraph  (a)(ii)(B)  of  this  section. 

(2)  [Reserved] 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  OMB  control  number  2070- 
0012) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  84-508;  RM-46761 

FM  Broadcast  Station  in  Shawnee,  OK 

agency:  Federal  Conununications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  allots 
Channel  236  to  Shawnee.  Oklahoma,  in 
response  to  an  expression  of  interest 
filed  by  Carl  Corrick.  The  allotment 
could  provide  a  first  local  serxice  to  the 
community. 

EFFECTIVE  DATE:  September  26. 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathle|en  Scheuerle,  Mass  Media 
Buriaii,  (202)  634-6530. 

SUPolfeMENTARY  INFORMATION: 


of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  Radio. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  10G6.  as 
amended.  1062.  as  amended  47  U.S.C  154. 
303.  Interpret  or  apply  sees.  301.  303. 307.  48 
Stat.  1081. 1082.  as  amended.  1083.  as 
amended.  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
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autboriiing  or  inlerpreled  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  {  73.202(b). 
Table  of  Allolinents.  FM  Broadcast  Stations 
(Shawnee.  Oklahoma)  MM  Docliet  No.  84- 
50e:RM-467B. 

Adopted:  August  13,  1985. 
Released:  August  2a  1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  the 
Notice  of  Proposed  Rule  Making.  49  FR 
24401,  published  June  13, 1984.  in 
response  to  a  petition  filed  by  Linda  K. 
Allen  C'petifioner").  The  Notice 
proposed  the  allotment  of  FM  Channel 
236  to  Shawnee,  Oklahoma,  as  that 
community's  first  FM  service.  Petitioner 
failed  to  Tile  comments  of  intei*est  as 
required  in  the  Appendix  to  the  Notice. 
However.  Carl  D.  Corrick  did  file 
comments  supporting  the  allotment  and 
expressed  his  intention  to  apply  for  the 
channel. 

2.  Channel  236  can  be  allotted  to 
Shawnee  in  compliance  with  the 
minimum  distance  separation 
requirements  of  \  73.207  of  the 
Commission's  Rules  provided  there  is  a 
site  restriction  of  approximately  31.4 
miles  southeast  of  the  community.  The 
site  restriction  will  prevent  short 
spacing  to  FM  Station  KICT,  Channel 
236,  Wichita.  Kansas.  FM  Station  KEBC, 
Channel  234,  Oklahoma  City,  Oklahoma, 
and  FM  SUUon  KMGZ.  Channel  237 A. 
Lawton.  Oklahoma.' 

3.  In  view  of  the  above  considerations, 
we  believe  the  public  interest  would  be 
served  by  a  grant  of  the  petitioner's 
request,  since  it  could  provide  for  the 
first  local  service  to  Shawnee. 

PART  73— {AMENDED) 

$73,202    [ArowHtecl] 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i}. 
5(c)(l],  303  (g)  and  (r)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  September  26. 1985.  the 
FM  Table  of  Allotments.  9  73.202(b)  of 
the  Commission's  Rules  is  amended 


with  respect  to  the  community  listed 
below: 


'  Existing  Class  C  stations  operating  with  less 
than  a  300  meter  antenna  height  are  now  permitted 
a  buffer  zone.  However,  this  requirement  does  not 
apply  to  petitions  such  as  the  instant  one  which 
were  filed  before  March  1.  19ftl.  See  BC  Docket  80- 
9a  ncont.  97  FCC  2d  279  (1984).  Therefore.  Channel 
236  Wichita.  Kansas  and  Channel  234.  Oklahoma 
City,  Oklahoma,  are  not  entitled  to  the  buffer  zone 
in  the  direction  of  Shawnee.  Nevertheless  interested 
applicants  should  attempt  to  select  a  transmitter 
location  which  would  protect  these  buffer  zones  to 
the  extiait  possible. 


CUV 


ShawnM.  Oklahoma. 


Channal 

No. 


236 


5.  The  window  period  for  filing 
applications  will  open  on  September  27. 
1985  and  close  on  October  28, 1985. 

6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
the  above,  contact  Kathleen  Scheuerle. 
Mass  Media  Bureau  (202)  634-6530. 

Federal  Communications  Commission. 

Charles  Schoit. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  8S-20277  Filed  8-23-65;  8:45  am) 
BNJJStQ  cooc  artt-*!-* 


47  CFR  Part  73 

[MM  Docket  No.  84-1043;  RM-47301 

FM  Broadcast  Stations  in  Cambridgs 
and  Salisbury,  MD 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  action  allocates  Channel 
232A  to  Cambridge.  Maryland,  as  that 
community's  second  FM  allocation,  in 
response  to  a  petition  filed  by  Philip  G. 
D'Adamo.  The  allocation  requires 
Channel  248A  be  substituted  for 
Channel  232A  at  Salisbury,  Maryland, 
and  modification  of  the  license  at 
Salisbury,  to  accommodate  the 
allocation  at  Cambridge. 
EFFECTIVE  DATE:  September  28,  1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjecto  in  47  CFR  Part  73 

Radio. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066,  as 
amended.  1082,  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082,  as  amended,  1083.  as 
amended.  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  $  73.202(b), 


T.ible  of  Allotments.  FM  Broadcast  Stations 
(Cambridge  and  Salisbury.  Maryland):  MM 
Docket  No.  84-1043.  RM-4730, 

Adopted:  August  13.  1965. 

Released:  August  20. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  Before  the  Commission  is  the  Notice 
of  Proposed  Rule  Making  and  Order  to 
Show  Cause,  49  FR  46444,  published 
November  26. 1984,  issued  in  response  to 
a  petition  for  rule  making  filed  by  Philip 
D'Adamo  ("petitioner")  proposing  to 
amend  the  FM  Table  of  Allotments. 

§  73.202(b)  of  the  Commission's  Rules  by 
allotting  Channel  232A  to  Cambridge. 
Maryland,  by  deleting  that  channel  from 
Salisbury,  Maryland  and  by  allocating 
Channel  248A  to  Salisbury.  The  Notice 
also  ordered  that  the  license  of 
Prettyman  Broadcasting  Company 
("Prettyman")  for  Station  WICO-FM. 
Salisbury,  Maryland,  be  modified  to 
specify  operation  on  Channel  248A  in 
lieu  of  232A.  Petitioner  and  Prettyman 
filed  comments  supporting  the  proposal. 

2.  Prettyman  Broadcasting  Company, 
licensee  of  Station  WICO-FM.  Channel 
232A.  Salisbury.  Maryland,  agrees  to 
change  its  channel  in  order  to 
accommodate  allotment  of  Channel 
232A  to  Cambridge  provided  it  is 
reimbursed  for  all  legitimate  expenses.  It 
is  Prettyman's  understanding  that 
despite  the  change  in  channel,  WICO- 
FM's  coverage  will  remain  essentially 
the  same  and  that  operation  can 
continue  from  the  same  transmitter 
location.  As  set  forth  in  the  Notice, 
Prettyman  will  be  reimbursed  for  all 
legitimate  expenses  incurred  in  this 
modification  by  Philip  D'Adamo  or  the 
ultimate  permittee  of  FM  Channel  232A, 
Cambridge.  Maryland. 

3.  The  allotment  of'FM  Channel  232A 
to  Cambridge  could  provide  that 
community  with  its  second  broadcast 
service.  Channels  232A  and  248A  can  be 
allocated  in  compliance  with  the 
Commission's  mileage  separation 
requirements. 

PART  73— (AMENDED] 
§73.202    [Antended] 

4.  Accordingly,  pursuant  to  authority 
contained  in  sections  4(i).  5(c)(1).  303  (g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  September  26. 1985,  the 
FM  Table  of  Allotments,  §  73.202(b)  of 
the  Commission's  Rules,  is  amended  for 
the  following  communities: 
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CBy 


Cambridge.  Maryland.. 
Salisbury.  Maryland    .. 


Chwid  No. 


232A.  292A 
248A.  255A.  and 

2aaA. 


5.  The  window  period  for  filing 
applications  will  open  on  September  27, 
1985.  and  close  on  October  28, 1985. 

6.  It  is  further  ordered,  pursuant  to  the 
authority  contained  in  section  316(a)  of 
the  Cgmmunications  Act  of  1934,  as 
amended,  that  the  license  for  Station 
WICO,  Salisbury,  Maryland,  is  modified 
effective  September  27, 1985,  to  specify 
operation  on  248A  in  lieu  of  Channel 
232A.  with  the  condition  that  it  will  be 
reimbursed  for  the  reasonable  costs 
incurred  in  changing  frequencies,  from 
the  ultimate  permittee  of  Channel  232A, 
Cambridge.  Station  VVICO  may  continue 
to  operate  on  Channel  232A  for  one  year 
from  the  effective  date  of  this  action  or 
may  commence  operations  on  Channel 
248A  at  an  earlier  date  subject  to  the 
following  conditions: 

(a)  The  licensee  shall  file  with  the 
Commission  a  minor  change  application 
for  a  construction  permit  (Form  301), 
specifying  the  new  facilities. 

(b)  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
in  accordance  with  §  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  §  1.1301  of 
the  Commission's  Rules. 

7.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order  by  certified  mail. 
Return  Receipt  Requested,  to:  Prettyman 
Broadcasting  Co.,  Box  909,  Salisbury, 
Maryland  21801. 

8.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

9.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle,  Mass  Media  Bureau,  (202) 
634-6530. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

|FR  Doc.  85-20284  Filed  8-23-85;  8:45  am) 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  84-787;  RM-47251 

FM  Broadcast  Station  in  Palm  Desert, 
CA 

aoency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  Action  taken  herein  allots  FM 
Channel  219A  to  Palm  Desert. 
California,  as  that  community's  first 
local  noncommercial  education  channel, 
in  response  to  a  petition  filed  by  the 
University  of  Southern  California. 
EFFECTIVE  DATE:  September  26, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1066,  as 
amended,  1082,  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303.  307,  48 
Stat.  1081, 1082,  as  amended,  1083.  as 
amended,  47  U.S.C  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order  (Prf>C8eding 
Terminated) 

In  the  Matter  of  Amendment  of  S  73.504(a) 
Table  of  Allotments  Noncommercial 
Educational  FM  Broadcast  Stations  (Palm 
Desert,  California):  MM  Docket  No.  84-787, 
RM-4725. 

Adopted:  August  13. 1965. 
Released:  August  20, 1985. 
By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers 
the  Notice  of  Proposed  Rule  Making.  49 
FR  33459,  published  August  23. 1984. 
issued  in  response  to  a  petition  filed  by 
the  University  of  Southern  California 
("petitioner"),  proposing  the  allotment  of 
FM  Channel  219A  to  Palm  Desert. 
California,  as  that  community's  first 
local  noncommercial  educational 
channel.  Supporting  comments  were 
filed  by  petitioner  reaffirming  its 
intention  to  apply  for  the  channel.  No 
oppositions  to  the  proposal  were 
received. 

2.  We  believe  the  public  interest 
would  be  served  by  allotting  Channel 
219A  to  Palm  Desert  since  it  could 
provide  the  community  with  its  first 
local  noncommercial  educational 
service. 

3.  Channel  219A  can  be  allotted 
consistent  with  the  minimum  distance 
separation  requirements  of  §§  73.207 
and  73.507  of  the  Commission's  Rules 
provided  the  transmitter  is  located  8.7 
kilometers  (5.4  miles)  southeast  of  the 
community  to  avoid  short-spacing  to 
Station  KVCR  (Channel  220),  San 
Bernardino,  California.  Additionally, 
since  the  proposed  allotment  is  within 
320  kilometers  (199  miles)  of  the 


common  U.S.-Mexico  border,  the 
concurrence  of  the  Mexican  Government 
was  obtained. 

PART  73— (AMENDED} 

§73.504    [AmendMl] 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4{i). 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  September  26. 1985,  the 
Noncommercial  Educational  FM  Table 
of  Allotments.  §  73.504(a)  of  the 
Commission's  Rules  is  amended  to 
include  the  community  listed  below,  as 
follows: 


at, 

Na 

Pakn  Desert.  CaMnraa 

21M 

5.  The  window  for  filing  applications 
on  this  channel  will  open  on  September 
27. 1985  and  close  on  October  28, 198S. 

6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
the  above,  contact  Nancy  V.  )oyner. 
Mass  Media  Bureau,  (202)  634-653a 
Federal  Communications  Commission. 
Charles  Schott. 

Chief  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  85-20281  Filed  8-23-8S;  8:45  am] 

BILLING  CODE  S712-ei-ll 

47  CFR  Part  73 

[MM  Docket  No.  83-488;  rm-442S] 

TV  Broadcast  Station  in  GainesvW*,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  imposes  a  site 
restriction  on  UHF  television  Channel 
61.  at  Gainesville,  Florida,  in  response  to 
a  Petition  for  Reconsideratioru  filed  by 
Christian  Channel/Ro-Mar 
Communications,  Inc.  in  order  to  avoid  a 
short  spacing  to  an  application  for 
Channel  53,  High  Springs,  Florida. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530." 

SUPPLEMENTARY  INFORMATION:         \ 
List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
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The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1U66.  as 
amended.  1082,  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  appiy  sees.  301.  303,  307.  48 
Stat.  loei.  1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Memorandum  Opinion  and  Order 
(Proceeding  Terminated) 

In  the  Matter  of  Amendment  of  S  73.606(b), 
Table  of  Assignments,  TV  Broadcast  Stations 
(Gainesville,  Florida):  MM  Docket  83-488. 
RM-4425. 

Adopted:  August  12. 1985. 
Released:  August  20. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  two 
petitions  for  reconsideration  of  the 
Report  and  Order.  49  FR 11638. 
published  March  27, 1984,  wherein  the 
Commission  assigned  UHF  television 
Channel  61  to  Gainesville.  Florida,  in 
response  to  a  petition  Tiled  by  Holt 
Robinson  Conununications  ("Holt"). 
Reconsideration  of  that  decision  is 
sought  by  Christian  Channel/Ro-Mar 
Communications.  Inc.  ("CCR").  and  by 
High  Springs  Television.  Inc.  ("HST).' 
Both  petitioners  have  applied  for 
Channel  53  at  High  Springs,  Florida. 
Holt  filed  comments  in  response  to  the 
request  for  reconsideration, 

2.  CCR  argues  that  the  Notice  of 
proposed  Rule  Making,  which  proposed 
to  assign  Channel  61  to  Gainesville, 
failed  to  inform  the  applicants  for 
Channel  53  at  High  Springs  of  a 
potential  short  spacing  at  their  proposed 
sites.  In  the  Report  and  Order,  CCR 
notes  that  the  Commission  directed 
applicants  for  Channel  53  at  High 
Springs,  to  rectify  any  short  spacing 
caused  by  the  Channel  61  reference 
point  to  their  proposed  site.  According 
to  its  calculations,  the  Channel  61 
reference  point  is  only  0.7  miles  short- 
spaced  to  its  proposed  site.  Petitioner 
argues  that  the  applicants  for  Channel 
61  at  Gainesville  should  be  ordered  to 
select  a  restricted  site. 

3.  Holt  responds  that  it  does  not 
object  to  the  location  proposed  by  the 
Channel  53  applicant,  since  an  adequate 
area  is  available  to  the  south  of 
Gainesville  where  a  tower  can  be 
located  for  use  by  a  Channel  61  station. 

4.  We  believe  that  the  petition  for 
reconsideration  should  be  granted. 
While  petitioner  has  stated  that  it  was 


'  On  Septemlwr  17. 1984.  tlST  submilled  a 
"Motion  lo  Dismiss  Petition  for  Partial 
Reconsideration."  indicating  ttiat  it  has  since 
amended  its  application  for  construction  permit  to 
cure  any  potential  short  spacing  to  Channel  61  at 
Gainesville. 


not  aware  of  the  Notice  and  therefore  it 
could  not  comment  on  a  possible  short 
spacing  to  its  application  for  Channel  53, 
the  self-imposed  limits  set  by  the  six 
applicants  for  Channel  61  now  meet  the 
spacing  requirements  to  Channel  53, 
Since  there  is  currently  no  short  spacing 
between  the  sites  proposed  by  the 
Gainesville  applicants  and  that 
proposed  by  the  High  Springs 
applicants,  the  Commission  believes 
that  it  would  be  in  the  public  interest  to 
grant  the  petition  for  reconsideration. 
The  imposition  of  this  site  restriction  at 
Gainesville  will  enable  the  High  Springs 
applications  to  be  processed  without 
having  to  waive  the  short  spacing 
violation  to  the  city  reference  point. 

5.  Accordingly,  it  is  ordered,  that  the 
petition  for  reconsideration,  filed  by 
Christian  Channel/Ro-Mar 
Communications.  Inc,  is  granted  to  the 
degree  stated  herein:  a  site  restriction  of 
approximately  3.2  km  (2  miles)  southeast 
is  imposed  on  UHF  television  Channel 
61  at  Gainesville.  Florida. 

6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information,  contact 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

Federal  Communications  Commission. 

Charles  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

|FR  Doc.  85-20282  Filed  8-23-85;  8:45  am] 

BHXINQ  COOC  6712-01-11 


47  CFR  Part  90 

[PR  Docket  No.  85-102) 

Radio  Services,  Special;  To  Make 
Additional  Channels  Available  for 
Private  Carrier  Paging  Operations  in 
trie  929-930  MHz  Band 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule, 

summary:  This  document  adopts  rules 
reapportioning  the  number  of  channels 
available  for  private  non-oommercial 
paging  and  private  carrier  paging 
operations  and  allowing  inter-pool 
sharing.  This  action  is  taken  to  ensure 
the  maximum  utilization  of  available 
spectrum. 

EFFECTIVE  DATE:  September  23, 1985. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW,. 
Washington,  D.C.  20554. 


FOR  FURTHER  INFORMATION  CONTACT 

Herb  Zeiler,  Private  Radio  Bureau,  Rules 
Branch,  (202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio  services. 
Radio. 

Report  and  Order 

In  the  matter  of  amendment  of  Part  90  of 
the  Commission's  Rules  to  make  additional 
channels  available  for  private  carrier  paging 
operations  in  the  929-930  MHz  band. 

[PR  Docket  No.  85-102] 

Adopted:  August  12, 1985. 
Released:  August  16, 1985. 
By  the  Commission. 

Introduction 

1.  On  April  1, 1985  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  (NPRM)  proposing  a 
modification  in  the  number  of  channels 
available  for  private  non-commercial 
paging  and  private  carrier  paging  (PCP) 
operations  in  the  929-930  MHz  band. ' 
More  specifically,  the  Commission 
proposed  to  take  ten  channels  from  the 
non-commercial  pool  and  redistribute 
them  to  the  private  carrier  pool.  The 
Commission  also  proposed  to  allow 
inter-pool  sharing  starting  January  1, 
1987.  The  proposals  were  intended  to 
promote  more  efficient  use  of  the 
frequencies  in  the  929-930  MHz  band  by 
reducing  the  chances  of  frequencies  in 
one  pool  would  remain  unused  while 
frequencies  in  the  other  pool  were 
heavily  utilized. 

Background 

2.  In  July  of  1982.  the  Commission 
adopted  a  Second  Report  and  Order  in 
Docket  No.  80-183  establishing  rules  and 
policies  to  govern  the  operations  of 
private  paging  stations  in  the  929-930 
MHz  band.' The  Commission  provided 
private  land  mobile  users  two 
alternatives  to  satisfy  their  paging 
requirements:  (1)  Non-commercial 
private  systems  (including  shared  paging 
facilities  with  multiple  licensing  or 
cooperative  sharing  arrangements)  and 
(2)  private  carrier  (commercial)  paging 
systems.  In  order  to  ensure  that  an 
adequate  pool  of  frequencies  would  be 
available  for  non-commercial 
applicants,  the  Commission  established 
separate  frequency  pools.  Based  on 
projected  user  demand,  the  Commission 
allocated  thirty  channels  for  private 
non-commercial  systems  and  ten 


'  Notice  ofPmposed  Rule  Making.  PR  Docket  85- 
102.  SO  FR  13997  (April  9. 19BS). 

*  Second  Report  and  Order.  Docket  No.  80-183.  47 
FR  39502  (Septeml>er  8. 1982). 
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channels  for  private  carrier  paging 
systems.  The  Commission  stated, 
however,  that  should  a  significant 
number  of  channels  in  either  category 
remain  unused  it  would  review  the 
allocation  of  channels  in  each  pool. 

Comments 

3.  Comments  on  the  Commission's 
proposals  were  received  from  two 
parties — Motorola  and  the  National 
Association  of  Business  and  Educational 
Radio,  Inc.  (NABER).  Motorola  filed 
reply  comments. 

4.  Motorola  supported  the  underlying 
objective  of  the  Commission's  proposal, 
i.e..  to  ensure  more  effective  utilization 
of  the  spectrum  in  the  929-930  MHz 
band.  It  was  concerned,  however,  about 
the  potential  impact  of  the  proposals  on 
slower  developing  non-commercial 
operations.  It  was  particularly 
concernt^d  over  the  Commission's  inter- 
pool  sharing  proposal.  Motorola 
contended  that  under  inter-pool  sharing 
private  carrier  entrepreneurs  could  file 
applications  and  secure  authorizations 
for  all  the  900  MHz  private  carrier 
paging  channels  without  fully  utilizing 
their  systems  and  then  be  eligible  to 
"invade"  the  non-commercial  pool.  It 
recommended  the  Commission  establish 
loading  standards  and  enforce 
construction  dates  for  PCP  systems  prior 
to  permitting  any  inter-pool  sharing. 
Motorola  also  raised  the  issue  of  the 
number  of  frequencies  available  for  non- 
commercial operations  above  Line  A.* 
Under  the  Commission's  proposal  the 
available  channels  would  be  divided 
equally  between  the  two  pools. 
Motorola  pointed  out,  however,  that 
because  of  an  agreement  with  Canada, 
frequencies  between  929-929.5  MHz  are 
not  assigned  in  the  United  States  north 
of  Line  A.  Consequently,  the 
Commission's  proposal  actual  results  in 
a  75/25  channel  distribution  ratio  above 
Line  A  in  favor  of  commercial  use.^  In 
order  maintain  the  50/50  channel  ratio 
everywhere  Motorola  recommended  the 
Commission  redistribute  only  5  channels 
to  the  private  carrier  pool  above  Line  A. 

5.  NABER.  in  its  comments,  also 
supported  the  Commission's  efforts  to 
use  the  929-930  MHz  band  more 
effectively.  According  to  NABER.  "it  is 


'  Line  A  is  an  imaginary  line  within  the  U.S., 
cipproximalely  paratlelinf;  the  U.S.-Canadian  border, 
north  of  which  Commiision  coordination  with 
Canadian  authorities  in  the  assignment  of 
frequencies  is  generally  required. 

'Since  the  agreement  with  Canada  permits  U.S. 
licensees  to  use  only  those  frequencies  between 
929.5  MHz  and  and  930  MHz,  there  is  a  total  of  only 
20  channels  to  be  allocated  aihong  the  non- 
commercial users  and  private  carriers  above  Line  A. 
Under  the  proposal,  fifteen  of  these  channels  would 
be  in  the  private  carrier  pool  and  five  channels  in 
the  non-commercial  pool. 


vital  that  the  Commission  fake 
necessary  steps  in  order  to  assure  that 
the  greatest  number  of  users  may  be 
accommodated  and  that  spectrum  is 
effectively  utilized  with  no  degradation 
of  service."  However,  like  Motorola, 
NABER  voiced  concern  that  license 
activity  may  not  be  a  true  indicator  of 
use.  It  conditioned  its  support  of  more 
channels  for  PCP  operations  on  the 
finding  that  there  is  sufficient  loading  on 
the  current  PCP  frequencies  to  warrant  a 
redistribution. 

Decision 

6.  We  have  considered  all  the 
comments  carefully  and  have  decided 
for  the  reasons  discussed  below,  to 
adopt  the  rules  as  proposed. 

7.  The  original  allocation  of  30 
channels  for  private  non-commercial 
systems  and  10  channels  for  private 
carrier  operations  reflected  what  the 
Commission  considered  to  be  a 
reasonable  approximation  of  likely  user 
demand.  We  specifically  reserved  30 
channels  for  non-commercial  systems 

".  .  .  to  assure  that  all  private  service 
eligibles  .  .  .  have  an  opportunity  to 
apply  for  channels  and  implement 
systems  in  a  manner  best  suited  to  their 
needs."* In  so  doing,  we  recognized  that 
".  .  .  private  users  generally  do  not 
apply  for  channels  until  they  need  them, 
unlike  commercial  applicants  who  have 
an  immediate  need  for  channels  as  part 
of  a  business  venture."*  Nonetheless,  we 
also  stated  at  the  time  the  original 
allocation  was  made  that  if  there  is  a 
significant  difference  in  use  between  the 
two  pools  we  would  modify  the 
distribution.  As  stated  in  the  Notice,  we 
have  authorized  over  600  PCP  stations 
and  less  than  30  non-commercial 
stations.  We  believe  this  constitutes  a 
significant  difference.  The  interest 
shown  to  date  in  establishing  private 
carrier  systems  versus  that  for 
establishing  non-commercial  systems,  in 
our  opinion,  supports  a  more  equitable 
distribution  of  channels.  However,  the 
concerns  articulated  earlier  in  the 
allocation  proceeding  about  ensuring 
adequate  spectrum  to  accommodate  the 
future  needs  of  non-commercial 
operations  remain  valid.  Therefore,  we 
are  reallocating  ten  channels  from  the 
non-commercial  paging  pool  to  the 
private  carrier  paging  pool.' 

8.  In  addition  to  the  redistribution  we 
proposed  to  allow  inter-pool  sharing. 
Dividing  the  forty  channels  equally  into 
two  pools  should,  in  most  cases,  provide 
sufficient  frequencies  for  each  type  of 


use.  However,  it  is  difficult  to  accurately 
predict  what  will  happen  in  the  future. 
There  may  be  certain  situations,  for 
instance,  where  more  than  twenty 
channels  are  needed  for  private  carrier 
operation  and  less  than  twenty  for  non- 
commercial systems,  or  vice  versa.  In 
order  to  provide  for  these  situations  we 
proposed  to  allow  inter-pool  sharing. 
Motorola,  however,  was  concerned  that 
if  private  carrier  applicants  are  allowed 
access  to  the  non-commercial  pool  they 
would  speculate  by  applying  for  all  the 
private  carrier  frequencies  without  fully 
utilizing  their  systems  and  then  start  on 
the  non-commercial  pool.  They 
recommend  the  Commission  establish 
loi^ding  standards  and  enforce 
construction  dates  for  PCP  systems  prior 
to  permitting  inter-pool  sharing. 

9.  In  Docket  No.  80-183,  the 
Commission  considered  the  use  of  a 
minimum  loading  standard  to  determine 
whether  a  particular  channel  is 
reasonably  loaded.  Such  use  of  a 
standard  was  rejected  as  being 
inconsistent  with  our  spectrum 
efficiency  goals.  The  Commission 
believes  that  loading  standards  are 
impractical  because  paging  technology 
is  progressing  so  rapidly  that  the 
number  of  pagers  possible  on  a  channel 
is  likely  to  change  often,  thereby 
requiring  constant  reexamination  and 
modification  of  any  given  loading 
standard.  Morever.  we  have  previously 
found  that  the  likelihood  of  frequency 
warehousing  in  the  paging  ser\ices  is 
comparatively  small  and.  thus,  that 
loading  requirements  are  unnecessary.* 
For  these  reasons  and  in  view  of  the 
provisions  that  we  will  apply  to  inter- 
pool  sharing,  we  believe  loading 
standards  are  not  necessary. 

10.  Moreover,  the  purpose  of  inter- 
pool  sharing  is  to  provide  additional 
flexibility  in  our  allocation  scheme  and 
thereby  increase  the  ase  of  these 
channels.  While  it  is  true  that  allowing 
private  carrier  applicants  access  to 
frequencies  in  the  non-commercial  pool 
without  safeguards  could  lead  to 
speculation  and  to  the  900  MHz  paging 
frequencies  being  exhausted  more 
quickly  or  being  under-utilized,  we  do 
not  believe  this  will  happen.  The  inter- 
pool  sharing  criteria  we  are  adopting 
provide  adequate  protection  against 
such  speculation.  For  example,  in  order 
to  allow  non-commercial  eligible  sample 
opportunity  to  apply  for  channels,  inter- 
pool  sharing  would  not  be  permitted 
until  January  1, 1987.  Further,  under 


'  Second  Report  and  Order,  supra. 
*Id 

'There  are  currently  no  licensees  on  these  ten 
channels. 


*  Fourth  Report  and  Order  Docket  No  20870.  56 
RR  2nd  645.  648  (1984).  L,oading  studies  for  the 
common  carrier  paging  services  will  not  lie  required 
after  January  1, 1986. 
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inter-pool  sharing,  an  applicant  could 
use  channels  in  the  other  pool  only  if 
there  are  no  satisfactory  frequencies 
available  in  the  pool  in  which  the 
applicant  is  actually  eligible  as 
determined  by  the  frequency 
coordinator  and  if  no  in-pool  user  is  on 
the  requested  frequency(ies). 
Coordinators  should  be  thoroughly 
familiar  with  radio  systems  already  in 
operation.  Therefore  they,  rather  than 
the  Commission,  should  be  in  the  best 
position  to  decide  whether  a  channel  is 
not  being  efficiently  utilized  and 
recommend  additional  compatible  users 
be  licensed  on  the  frequency  or  if  there 
are  no  satisfactory  channels  available 
and  inter-pool  sharing  is  in  order.' 
Accordingly,  we  are  adopting  the  inter- 
pool  sharing  rules  as  proposed. 

11.  The  other  issue  raised  in  the 
comments  concerned  the  channel  ratio 
in  the  two  pools  for  operations  above 
Line  A.  The  Notice  proposed  a  50/50 
ratio  of  channels  between  non- 
commercial and  commercial  channels. 
.VIotorola  supported  this  ratio  but  stated 
that  for  operations  above  Line  A  an 
adjustment  in  the  proposed  allocation  is 
needed  to  maintain  that  ratio 
nationwide.  To  correct  the  imbalance 
Motorola  recommended  that  above  Line 
A  ten  channels  be  made  available  in 
each  pool.  We  believe  this  suggestion 
has  merit.  Accordingly,  we  have 
adjusted  the  allocation  so  that  there  are 
ten  channels  available  in  each  pool  for 
operations  above  Line  A. 

Final  Regulatory  Flexibility  Act 
Analysis 

12.  As  stated  in  the  Notice,  the 
Commission  certifies  that  sections  603 
and  604  of  the  Regulatory  Flexibility  Act 
of  1980  do  not  apply  to  the  rule  changes 
in  this  Report  and  Order  because  these 
changes  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
shall  cause  a  copy  of  this  Report  and 
Order,  including  the  above  certification, 
to  be  published  in  the  Federal  Register, 
and  to  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-354.  94  Stat. 
1164,  5  U.S.C.  601  etseq.  (1981). 

Paperwork  Reduction  Act  Statement 

13.  The  action  taken  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
contain  no  new  or  modified  form, 
information  collection  and/or 


recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Ordering  Clauses 

14.  Accordingly,  it  is  ordered,  that 
pursuant  to  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended.  Part  90  of  the  Commission's 
Rules  is  amended  effective  September 
23, 1985  as  set  forth  in  the  attached 
Appendix.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

15.  Further  information  on  this  matter 
may  be  obtained  by  contacting  Herbert 
Zeiler  (202)  634-2443,  Private  Radio 
Bureau,  Federal  Communications 
Commission,  Washington,  DC  20554. 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

Appendix 

Part  90  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  90— {AMENDED] 

The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.,  as 
amended,  1066, 1082;  47  U.S.C.  154,  303. 
unless  otherwise  noted. 

1.  Section  90.494  is  amended  by 
revising  the  table  in  paragraph  (a)  and 
adding  a  new  paragraph  (g). 

§  90.494    One-way  paging  operations  in  the 
929-930  IMHz  band. 


(a)  *  *  * 


Table 


Pool  1  (MHz) 

Pool  2  (MHz) 

929.0125 

929  3625 

929.0375 

929  3875 

929  0625 

929.4125 

929.0875 

9294375 

9291125 

9294625 

9291375 

>  929  6375 

929  1625 

■  929  6625 

929.1875 

'  929  6875 

929  2125 

'929  7125 

929  2375 

'  929  7375 

929  2625 

9297625 

929  2875 

929.7675 

929  3125 

929.8125 

929.3375 

929  8375 

929  4875 

929  8625 

929  5125 

929.8875 

929  5375 

929  9125 

929  5625 

929.9375 

929  5875 

929  9625 

929  6125 

929  9875 

'The  National  Association  of  Business  and 
Educational  Radio  (NABER)  is  presently  the 
recognized  coordinator  for  this  band. 


■  Atx>ve  bne  A  ttus  frequency  is  avulable  only  to  eligitiles 
m  Poo<  1 

Frequencies  listed  in  Pool  1  are  available  lor  shared  use 
l>y  all  eligible  Part  90  users  except  those  eligible  as  private 
carrier  paging  (POP)  licensees. 

Frequencies  listed  m  Pool  2  are  available  only  lor  sbared 
use  by  private  earner  paong  (PCP)  licertsees. 

Frequencies  929  7625  and  929  9875  are  available  lor 
shared  use  m  multi-area  paging  systems  by  private  earner 
pagmg  (PCP)  licensees. 


Frequencies  929  2625  and  929  4875  are  available  only  lor 
shared  use  in  multi  area  paging  systems  lor  all  Part  90  users 
except  private  earner  paging  (PCP)  licensees 


(g)  Except  for  the  channels  available 
for  multi-area  operation,  the  channels 
listed  in  the  Table  in  paragraph  (a)  of 
this  section  are  available  as  of  January 
1, 1987,  on  a  shared  basis  to  all  persons 
eligible  in  both  pools  under  the 
following  conditions: 

(1)  Channels  will  be  available  for 
inter-pool  sharing  only  if  there  are  no 
satisfactory  frequencies  available  in  the 
pool  in  which  the  applicant  is  actually 
eligible. 

(2)  There  are  no  in-pool  users 
authorized  on  the  frequency  in  the 
proposed  area  of  operation. 

*  *  •  4  * 

|FR  Doc.  85-20275  Filed  8-23-85;  8:45  am) 
BILUNa  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

(Docket  No.  PS-82,  Amdt.  195-34] 

Transportation  of  Hazardous  Liquids 
by  Pipeline;  Recordkeeping  and 
Accident  Reporting 

AGENCY:  Materials  Transportation 
Bureau,  DOT. 

action:  Final  rule. 

summary:  This  final  rule  (1)  reduces  the 
overall  recordkeeping  requirements  and 
simplifies  and  modifies  the  accident 
reporting  requirements  for  operators  of 
interstate  pipelines  that  transport 
petroleum,  petroleum  products,  or 
anhydrous  ammonia,  and  (2)  makes 
these  requirements  applicable  to 
operators  of  intrastate  pipelines  that 
transport  those  commodities.  This  action 
will  reduce  the  paperwork  burden  on 
interstate  pipeline  operators  without 
reducing  pipeline  safety,  impose  a 
minimum  paperwork  burden  or 
intrastate  operators,  and  will  provide 
more  meaningful  data  to  assess 
compliance  and  analyze  pipeline 
accidents. 

EFFECTIVE  DATE:  The  effective  date  of 
this  final  rule  is  October  21, 1985.  This 
date  coincides  with  the  date  Part  195 
becomes  effective  for  intrastate 
pipelines  (Amendment  195-33,  Docket 
PS-80,  50  FR  15895)  and  allows  time  for 
interstate  pipelines  to  prepare  for 
compliance. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  Robinson,  (202)  426-2392 


/ 
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regarding  the  content  of  this  final  rule  or 
the  Docket  Branch  (202)  426-3148 
regarding  copies  of  this  final  rule  or 
other  information  in  the  docket.  Copies 
of  the  revised  accident  report  form 
(DOT  Form  7000-1)  and  instructions  are 
available  by  writing  the  Information 
Systems  Manager,  Materials 
Transportation  Bureau,  Department  of 
Transportation,  Washington.  D.C.  20590. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  13, 1984,  the  MTB 
published  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  to  amend 
the  accident  reporting  requirements  of 
Subpart  B  of  Part  195  and  the 
recordkeeping  requirements  of 
§§  195.266, 195.310,  and  195.404  and  to 
apply  these  requirements  to  intrastate 
pipelines.  The  NPRM  resulted  from  a 
review  of  all  the  accident  reporting  and 
recordkeeping  requirements  in  an  effort 
to  reduce  unnecessary  paperwork  for 
operators  of  intrastate  pipelines  and  to 
propose  simplified  requirements  for 
operators  of  intrastate  pipelines. 

Ten  commenters  responded  to  the 
notice;  the  American  Petroleum  Institute 
(API),  the  Oil,  Chemical  and  Atomic 
Workers  International  Union,  AFL-CIO, 
the  State  Fire  Marshal  of  California,  and 
seven  pipeline  operators.  In  addition, 
the  NPRM  was  presented  in  draft  to  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee  (THLPSSC) 
on  November  1, 1984,  for  informal 
consideration.  The  recommendations  of 
the  committee  and  the  commenters 
together  with  the  actions  taken  as  a 
result  of  the  recommendations  follow. 

General 

No  commenters  objected  to  the 
proposed  application  of  Subpart  B 
accident  reporting  requirements  and  the 
recordkeeping  requirements  of 
§§  195.266. 195.310.  and  195.404  (with 
proposed  amendments)  to  operators  of 
intrastate  pipelines  to  which  Part  195 
applies.  To  accomplish  this  objective. 
§  195.1(c).  which  was  adopted  by 
Amendment  195-33.  Docket  PS-80  (50 
FR  15895,  April  23. 1985).  and  excepts 
intrastate  pipelines  from  the 
aforementioned  requirements,  is 
deleted. 

Recordkeeping 

Section  195.266 

The  NPRM  proposed  the  deletion  of 
the  requirement  to  maintain  a  record  of 
the  location  of  "weighted  pipe"  or  "other 
item  connected  to  the  pipe"  when  a  new 
pipeline  is  constructed  or  an  existing 
pipeline  is  relocated,  replaced,  or 
otherwise  changed.  The  rationale  was 


that  the  records  are  superfluous  because 
they  are  not  needed  to  assure 
compliance  with  any  related  regulation 
in  Part  195.  to  facilitate  required 
inspections  or  tests,  or  for  other  safety 
reasons. 

All  but  one  of  the  commenters 
endorsed  the  proposed  deletion  by 
commending  MTB's  efforts  to  reduce 
recordkeeping  or  by  specifically 
agreeing  with  the  proposal. 

One  commenter  disagreed,  arguing 
that  recording  the  location  of  weighted 
pipe  and  other  items  connected  to  the 
pipe  does  not  impose  a  burden  on  the 
operator,  and  that  a  prudent  operator 
would  maintain  these  records  for 
maintenance  purposes. 

While  recording  the  location  of 
weighted  pipe  and  other  items 
connected  to  pipe  might  not  be  a  burden 
for  operators  who  make  such  recordings 
during  their  normal  course  of  business, 
for  others  the  work  of  recordation  is  a 
burden  imposed  by  Federal  regulation. 
MTB  believes  that  any  regulatory 
burden  that  is  not  supported  by  a 
regulatory  need  should  be  remove4.  The 
commenter  noted  that  the  records  at 
issut!  are  used  by  some  operators  for 
maintenance.  However,  such  records  are 
not  needed  to  perform  or  enforce  the 
performance  of  maintenance  activites 
that  are  required  by  Part  195  standards. 
In  the  absence  of  such  need  or  any  other 
clear  need  for  the  records,  the  better 
choice  is  to  delete  the  requirement  to 
keep  these  records.  Consequently. 
§  195.266  is  amended  as  proposed. 

Section  195.310(a) 

The  notice  proposed  to  amend 
§  195.310(a)  to  permit  operators  to 
discard  all  but  the  latest  hydrostatic  test 
records. 

Most  of  the  commenters  who 
addressed  the  issue  agreed  with  the 
proposal  to  keep  only  the  latest 
hydrostatic  test  records.  One  commenter 
recommended  that  the  rule  be  changed 
to  require  only  the  retention  of  records 
of  the  latest  test  by  which  the  operator 
establishes  the  pipeline's  maximum 
operating  pressure.  This  commenter 
argued  that  it  is  possible  for  an  operator 
to  establish  a  pipeline's  maximum 
operating  pressure  under  an  initial  test 
and  at  some  time  later  test  to  a  lower 
pressure  that  is  not  used  to  qualify  the 
pipeline's  maximum  operating  pressure. 
According  to  the  commenter.  records  of 
the  latest  test  are  not  appropriate  under 
these  circumstances. 

MTB  believes  this  commenter 
misunderstands  the  cecordkeeping 
requirement  of  §  195.310(a).  Under  this 
rule,  records  must  be  kept  for  tests 
performed  as  required  by  Subpart  E,  but 
not  for  other  hydrostatic  tests  an 


operator  does  voluntarily.  In  addition. 
Subpart  E  only  requires  tests  to  qualify  a 
pipeline's  maximum  operating  pressure. 
However,  to  avoid  future  confusion  the 
final  rule  is  changed  to  clarify  the  intent 
that  only  those  tests  required  by  Subpart 
E  must  be  recorded  and  then,  as 
proposed,  only  the  record  of  the  latest 
test  must  be  kept. 

Section  195.3W(b) 

The  notice  proposed  to  amend  this 
section  to  permit  operators  to  retain  lest 
information  on  documents  other  than 
the  recording  chart.  It  was  also 
proposed  to  change  the  term  "dead 
weight  tester  data"  to  "test  instrument 
calibration  data"  to  comport  with 
modern  instrumentation. 

Most  of  the  commenters  agreed  with 
the  proposal. 

One  of  the  commenters  recommended 
that  the  proposal  be  amended  to  require 
that  the  pipe  tested  be  identified  in  the 
records  and  that  the  recording  chart  be 
cross  leferenced  with  other  test  records. 
The  MTB  believes,  however,  that  the 
proposed  §  195.310(b)(7),  which  requires 
a  description  of  the  facility  tested,  and 
the  proposed  §  195.310(b)(1),  which 
requires  retention  of  the  pressure 
recording  charts,  will  provide  adequate 
identification  and  cross  referencing.  In 
view  of  the  above,  §  195.310(b)  is 
adopted  as  proposed. 

Section  195.404(a)(1) 

The  NPRM  proposed  an  amended 
§  195.404(a)(1)  which  would  substitute  a 
list  of  specific  facilities  for  "major 
facilities  ".  This  amendment  was 
proposed  to  assist  operators  and 
enforcement  personnel  to  determine 
compliance  with  other  operation  and 
maintenance  rules  in  Subpart  F  that 
directly  pertain  to  the  specific  facilities. 
None  of  the  commenters  disagreed  with 
the  proposed  amendment.  The  final  rule 
is  adopted  as  proposed. 

Section  195.404(b) 

The  NPRM  discussed  MTB's  decision 
not  to  grant  API's  petition  that  the  3- 
year  retention  period  for  daily  operating 
records  be  reduced  to  one  year. 

One  State  agency  and  three  pipeline 
operators  addressed  this  issue.  The 
State  agency  agreed  with  MTB.  Three 
pipeline  operators  recommended  a  1- 
year  retention  period,  arguing  that  many 
equipment  and  operating  changes  occur 
over  a  3-year  period  and,  as  a  result,  no 
valid  conclusions  could  be  drawn 
regarding  operational  problems  by 
reviewing  three  years  of  daily  operating 
records.  These  records  are  also  used  to 
assess  the  adequacy  of  normal, 
abnormal  and  emergency  procedures 
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prescribed  by  §  195.402  and  one-year 
records  are  sufficient  for  that  purpose 
according  to  these  commenters. 

Although  MTB  recognizes  that  in 
some  cases  one-year  records  may  prove 
sufficient,  as  a  general  rule  MTB  still 
believes  that  3  years  of  daily  operating 
records  are  needed  to  exhibit  problems 
that  are  difficult  to  spot.  At  this  time, 
therefore,  no  change  to  the  3-year  period 
is  being  considered. 

The  NPRM  also  proposed  to  change  in 
§  195.404(b)  the  term,  "any  unusual 
operations  of  a  facility",  to  "any 
emergency  or  abnormal  operation  to 
which  the  procedures  under  §  195.402 
apply".  This  change  in  terms  was 
proposed  because  MTB  felt  the  term, 
"any  unusual  operations  of  a  facility",  is 
indefinite  whereas  the  term,  "any 
emergency  or  abnormal  operation  to 
which  the  procedures  under  §  195.402 
apply",  comports  with  the  use  of  terms 
in  §  195.402  (d)  and  (e)  and  would  aid 
enforcement  personnel  in  investigating 
the  operators'  use  of  their  procedures  to 
respond  to  abnormal  operations  and 
emergencies. 

Three  pipeline  operators  supported 
the  proposed  change  of  terms  in  the 
proposed  §  195.404(b).  None  of  the 
commenters  opposed  the  change. 
Consequently,  the  change  in  terms  in 
§  195.404(b)  is  adopted  as  proposed. 

Section  195.404(c) 

The  NPRM  proposed  to  distinguish 
between  records  of  repairs  made  to  pipe 
and  records  of  repairs  made  to  parts  of 
the  pipeline  system  other  than  pipe. 
Records  of  repairs  made  to  pipe  were 
proposed  to  be  retained  for  the  useful 
life  of  the  pipe — no  change  from  the 
existing  rule.  The  retention  period  for 
records  of  repairs  to  parts  of  the  pipeline 
system  other  than  pipe  was  proposed  to 
be  reduced  from  "the  useful  life  of  that 
part  of  the  pipeline  system  to  which  they 
relate"  to  1-year.  The  period  for  records 
of  Subpart  F  inspections  and  tests  was 
proposed  to  be  reduced  from  "the  life  of 
the  facility"  to  at  least  5  years. 

In  general,  the  proposal  to  reduce 
record  retention  periods  was  well 
supported  by  the  commenters.  One 
commenter  argued  against  relaxation  of 
the  record  retention  period  for  parts  of 
the  pipeliiie  system  other  than  pipe.  This 
commenter  argued  that  allowing 
operators  to  dispose  of  component 
repair  records  after  one  year  would 
remove  a  source  of  information  which 
might  indicate  defective  components. 

MTB  recognizes  that  adopting  a 
requirement  to  retain  component  repair 
records  for  only  1  year  might 
occasionally  have  this  effect.  However, 
variations  among  operators  in  the  form 
of  the  records  themselves  might  also 


have  this  effect.  Furthermore,  the 
purpose  of  keeping  these  records  is  to 
tell  whether  component  malfunctions 
are  due  to  faulty  repairs  rather  than 
possible  defects  in  component  design  or 
manufacture.  Problems  associated  with 
repair  usually  show  up  within  a  short 
time  after  repair,  so  that  a  1-year  record 
retention  requirement  is  adequate.  At 
the  same  time,  serious  design  or 
manufacturing  defects  which  cause 
accidents  would  be  discovered  through 
accident  investigation  procedures. 
Therefore,  the  proposed  1-year  retention 
period  for  records  of  repairs  on 
components  other  than  pipe  is  adopted 
as  final. 

One  pipeline  operator  recommended 
retention  of  Subpart  F  inspection  and 
test  records  for  two  years,  except  those 
inspections  and  tests  done  on  5-year 
intervals.  This  commenter  argued  that 
records  of  previous  inspections  are  not  a 
useful  indication  of  a  pipeline's  status 
and,  therefore,  retention  of  these 
previous  records  does  not  enhance 
safety.  MTB  agrees.  There  are  a  variety 
of  less-jhan-5-year  inspection  and  test 
intervals  in  Subpart  F,  for  example,  3 
weeks  in  §  195.412(a),  2V2  months  in 
§  195.416(c).  7V2  months  in  §  195.428(a), 
and  15  months  in  §  195.432.  Keeping 
these  records  for  5  years  does  not 
appear  needed  for  safety  or  enforcement 
purposes.  Therefore,  this  comment  is 
adopted  and  the  final  rule  changed  to 
require  retention  for  the  longer  of  2 
years  or  the  required  inspection  or  test 
interval. 

Another  commenter  recommended  a 
10-year  retention  period  for  Subpart  F 
inspection  and  test  records  on  the  basis 
that  10  years  would  provide  a  good 
history  of  performance  but  yet  be  much 
less  burdensome  that  the  existing  "life 
of  the  facility"  requirement.  In  the 
absence  of  an  adequate  rationale,  this 
comment  did  not  persuade  MTB  that  10- 
year  records  are  needed  for  safety. 
Thus,  it  was  not  adopted. 

Accident  Reporting 

The  NPRM  proposed  to  amend  the 
accident  reporting  form  (DOT  Form 
7000-1)  to  delete  unnecessary 
information  items  and  to  gather  more 
meaningful  data.  The  specific  changes 
proposed,  the  comments  received 
concerning  the  proposed  changes,  and 
the  reasons  for  the  final  rules  follow: 

Section  195.54 

The  NPRM  proposed  to  increase  the 
15-day  period  for  reporting  accidents  to 
30  days  to  provide  more  time  for 
gathering  data.  This  proposal  was  well 
supported  by  the  commenters.  with  only 
one  industry  commenter  recommending 
u  45-day  period  to  provide  more  time  for 


damage  estimates.  The  30-day  period  is 
maintained  in  the  final  rule,  however, 
because  MTB  believes  that  this  period  is 
sufficient  time  to  gather  data  for  most 
accidents  and,  in  those  cases  where 
additional  time  is  needed,  an  interim 
report  can  be  filed  and  a  change  or 
addition  to  the  report  can  be  filed  under 
§  195.58  as  more  data  become  available. 
Further,  the  30-day  period  is  consistent 
with  the  filing  period  for  leak  reports  on 
gas  transmission  and  gas  gathering  lines 
under  49  CFR  191.15  and  for  leak  reports 
on  gas  distribution  systems  under  49 
CFR  191.9. 

Section  195.56 

The  NPRM  proposed  to  delete  §  195.56 
and  publish  the  instructions  contained 
in  §  195.56  on  the  accident  report  form 
(DOT  Form  7000-1).  This  amendment 
was  proposed  in  order  to  make  the 
accident  report  form  easier  to  complete. 
Also,  it  was  stated  that  deleting  §  195.56 
would  allow  the  instructions  to  be 
modified  more  easily  as  the  MTB  and 
the  industry  gain  experience  with  the 
new  form. 

While  alt  of  the  commenters  agreed 
with  placing  the  instructions  on  the 
accident  report  form,  four  commenters 
argued  against  deleting  §  195.56  on  the 
basis  that  if  the  instructions  are  not 
published  in  the  Code  of  Federal 
Regulations  (CFR),  they  could  be  too 
easily  changed  without  regard  for  the 
notice  requirements  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  551-553). 

In  proposing  to  delete  §  195.56.  MTB 
was  not  preparing  to  skirt  APA 
requirements.  The  APA  requires  prior 
notice  and  comment  for  substantive 
rules,  regardless  of  whether  those  rules 
are  published  in  the  CFR.  Thus,  any 
future  changes  MTB  makes  to  the 
accident  report  form  or  its  instructions 
that  have  the  effect  of  creating  or 
amending  substantive  reporting  rules 
will  be  subject  to  the  APA  requirements 
for  notice  and  comment,  even  though  the 
form  and  instructions  are  not  published 
in  the  CFR.  Other  types  of  changes, 
which  might  be  explanatory,  editorial,  or 
procedural,  are  excepted  from  the  APA 
notice  and  comment  requirements.  MTB 
expects  that  most  future  changes  to  the 
instructions  will  fall  into  these  latter 
categories,  and  they  can  be  made  more 
readily  with  less  cost  if  a  change  to  the 
CFR  is  not  involved.  Separate 
publication  has  long  been  the  practice 
for  instructions  to  the  gas  pipeline 
reporting  forms  required  by  49  CFR  Part 
191.  Therefore,  §  195.56  is  deleted  as 
proposed. 

One  commenter  recommended  that 
the  instructions  describe  the  accidents 


Federal  Register  /  Vol.  50,  No.  165  /  Monday.  August  26.  1985  /  Rules  and  Regulations         34473 


1 


to  be  reported  and  define  the  term 
"highly  volatile  liquid"  or  "HVL". 
Describing  in  the  instructions  the 
accidents  to  which  the  form  applies 
would  involve  reproducing  §§  195.50 
and  195.52.  This  would  not  be  consistent 
with  the  purpose  of  the  instructions 
which  is  to  assist  operators  in  filling  out 
the  form,  not  to  display  substantive 
requirements.  The  introductory 
paragraph  to  the  instructions  directs  the 
reader  to  Subpart  B  for  a  description  of 
accidents  to  which  the  form  applies. 
Therefore,  this  comment  was  not 
adopted. 

The  NPRM  proposed  language  in  the 
instructions  for  Part  G,  item  2.  referring 
the  reader  to  §  195.2  for  a  definition  of 
"highly  volatile  liquid".  As  a  result  of 
the  above  comment,  MTB  now  believes 
these  directions  may  not  give  the  reader 
adequate  guidance,  and  has 
incorporated  the  §  195.2  definition  of 
"HVL"  into  the  instructions. 

Accident  Report  Form 

No  substantive  comments  were  filed 
concerning  the  proposed  Parts  A  thru  D 
of  the  accident  report  form.  Therefore 
these  parts  are  adopted  substantially  as 
proposed.  However,  one  data  item, 
"Malfunction  of  Control  or  Relief 
Equipment",  has  been  added  to  Part  D. 
In  view  of  increasing  automation  of 
pipelines,  this  item  has  been  added  to 
indicate  the  reliability  of  this  equipment. 

Part  E 

The  NPRM  proposed  deletion  of  the 
distinction  between  employee  and 
nonemployees  when  reporting  deaths 
and  injuries.  The  THLPSSC  and  two 
commenters  recommended  retaining  this 
distinction  on  the  basis  that  employee 
and  nonemployee  death  and  injury 
statistics  gathered  by  MTB  are  used  by 
private  companies  and  safety 
associations  in  evaluations  of  exposure 
risks.  In  view  of  this  information,  the 
distinction  between  employee  and  non- 
employee  deaths  and  injuries  is  retained 
in  the  final  rule. 

PartF 

One  member  of  the  THLPSSC 
recommended  that  Part  F  clearly  state 
that  the  costs  of  clean  up  and 
commodity  lost  are  to  be  included  in  the 
estimated  total  property  damage.  The 
instructions  for  Part  F  make  this  clear  in 
the  final  rule. 

Parte 

Item  3  of  Part  G  of  the  proposed  form 
included  only  an  entry  for  the  estimated 
amount  of  commodity  spilled.  Five 
commenters  recommended  that  an 
additional  information  item  be  included 
to  indicate  the  amount  of  commodity 


recovered.  These  commenters  argued 
that  this  information  is  necessary  in 
order  to  distinguish  between  the  amount 
of  commodity  not  recovered  (which  is  to 
be  included  in  the  estimated  total 
property  damage  in  Part  F)  and  the 
amount  of  the  commodity  spilled.  MTB 
agrees  and  has  added  an  entry  under 
item  3  to  indicate  the  amount  of 
commodity  recovered. 

PartH 

The  notice  proposed  deletion  of  data 
entries  for  condition  when  installed, 
pipe  configuration,  amount  of  cover,  and 
test  medium  on  the  basis  that  these 
items  are  not  usually  associated  with 
the  cause  of  an  accident.  One 
commenter  recommended  against 
deleting  these  items  but  did  not  give 
information  supporting  the 
recommendation.  Consequently, 
deletion  of  those  items  in  the  final  rule  is 
adopted  as  proposed. 

Parti 

The  notice  proposed  a  new  entry  to 
indicate  whether  corrosion  was  galvanic 
or  some  other  type.  One  commenter 
argued  that,  in  one  way  or  another,  all 
corrosion  is  galvanic  and  that  few  field 
personnel  would  be  able  to  distinguish 
between  the  various  types  of  galvanic 
corrosion.  This  commenter 
recommended  that  the  entry  be  changed 
to  indicate  whether  the  leak  site  was 
underground  or  atmospheric  but  did  not 
explain  how  this  information  would  be 
used. 

The  MTB  does  not  believe  that  an 
indication  of  whether  the  leak  site  is 
underground  or  atmospheric  will 
provide  the  information  sought.  The 
purpose  of  the  entry  is  to  categorize 
corrosion  leaks  to  determine  whether 
leaks  are  due  to  inadequate  cathodic 
protection  or  to  some  other  cause,  and 
the  proposed  data  entry  will  provide 
that  information.  While  only  a  few  field 
personnel  might  have  the  expertise  to 
properly  categorize  corrosion,  it  is 
expected  that  personnel  able  to  make 
that  determination  will  be  utilized  in 
gathering  the  important  information 
needed  to  complete  an  accident  report. 
Consequently,  the  entry  for  indicating 
the  type  of  corrosion  is  adopted  as 
proposed. 

Part  J 

The  notice  proposed  deletion  of 
entries  for  distance  to  the  closest 
permanent  line  marker,  information  on 
the  marker,  and  the  length  of  time 
between  patrols  because  standards  in 
Part  195  govern  those  topics.  Only  one 
commenter  argued  against  deletion  of 
these  items.  This  commenter  argued  that 
the  information  might  be  useful  to  urge 


legislation  concerning  third  party 
damage.  The  MTB  does  not  believe, 
however,  that  a  widespread  need  exists 
for  this  information  and  has  deleted 
these  items  in  the  final  rule  as  proposed 
in  the  notice. 

Paperwoii(  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  in  the  following 
sections:  Subpart  B  of  Part  195  and 
§§  195.266, 195.310  and  195.404.  These 
requirements  have  been  approved  for 
use  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35).  A  new  §  195.63  is  added  to  the  final 
rule  to  comply  with  the  OMB 
requirement  (5  CFR  Part  1320)  to  display 
the  information  collection  control 
number  assigned  by  OMB.  This  new 
number  is  also  printed  on  the  upper  right 
hand  comer  of  the  accident  report  form. 

Cost  Impact 

This  final  rule  does  not  propose  a 
"major  rule"  under  Executive  Order 
12291,  and  it  does  not  propose  a 
"significant  rule"  as  defined  by  the 
Department  of  Transportation  Policies 
and  Procedures  (DOT  Order  2100.5). 
With  respect  to  interstate  pipelines,  the 
final  rule  will  reduce  the  number  of 
records  to  be  kept,  reduce  the  overall 
retention  time  for  records,  and  simplify 
accident  reporting.  However,  the 
reduced  paperwork  burden  and  lowered 
costs  to  interstate  pipeline  operators 
and  the  government  are  not  considered 
substantial  enough  to  warrant  further 
evaluation  of  the  economic  impact.  With 
respect  to  intrastate  pipelines,  the  Final 
Evaluation  prepared  for  Docket  PS-80 
covers  the  existing  recordkeeping  and 
accident  reporting  requirements  of  Part 
195.  That  evaluation  shows  that  net 
benefits  would  result  if  Part  195  were 
extended  in  its  present  form  to 
intrastate  operators.  The  changes  to  the 
paperwork  requirements  of  Part  195 
resulting  from  this  final  rule  will 
increase  those  benefits  by  reducing  the 
paperwork  burden  projected  by  the 
evaluation. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  a  review  of 
certain  rules  proposed  after  January  1, 
1981,  for  their  effects  on  small 
businesses,  organizations,  and 
governmental  bodies.  I  certify  that  the 
final  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Few,  if  any. 
small  entities  operate  interstate 
pipelines.  Also,  the  Final  Evaluation  in 
Docket  PS-80  shows  that  small  entities 
that  operate  intrastate  pipelines  will  not 
be  affected  by  the  final  rules. 
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List  of  Subjects  in  49  CFR  Part  195 

Anhydrous  ammonia,  tlazardous 
liquids.  Petroleum.  Petroleum  products. 
Pipeline  safety.  Accident  reporting  and 
recordkeeping  requirements. 

Therefore,  in  view  of  the  foregoing. 
MTB  amends  49  CFR  Part  195  and  DOT 
Form  7000-1  and  its  instructions  as 
follows: 

PART  195— [AMENDED] 

1.  The  authority  citation  for  Part  195  is 
revised  to  read  as  set  forth  below,  and 
the  authority  citations  following  any 
sections  in  Part  195  are  removed. 

Authority:  49  U.S.C.  2002:  Subpart  B  and 
§§  195.266.  195.310.  and  195.404  also  issued 
under  49  U.S.C.  2010(b):  49  CFR  1.53  and 
Appendix  A  to  Part  1. 

§  195.1    [Amendcdl 

2.  Section  195.1(c)  is  removed. 

3.  Section  195.54  is  revised  to  read  as 
follows: 

§  195.54    Accident  reporting. 

Each  operator  that  experiences  an 
accident  that  is  required  to  be  reported 
under  this  subpart  shall  as  soon  as 
practicable  but  not  later  than  30  days 
after  discovery  of  the  accident,  prepare 
and  file  an  accident  report  on  DOT  Form 
7000-1,  or  a  facsimile,  with  the 
Information  Systems  Manager, 
Materials  Transportation  Bureau, 
Department  of  Transportation. 
Washington.  D.C.  20590.  The  operator 
shall  file  two  copies  of  each  report  and 
shall  retain  one  copy  at  its  principal 
place  of  business.  However,  reports  for 
intrastate  pipelines  subject  to  the 
jurisdiction  of  a  State  agency  pursuant 
to  certification  under  section  205  of  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979  (49  U.S.C.  2004)  may  be  submitted 
in  duplicate  to  that  State  agency  if  the 
regulations  of  that  agency  require 
submission  of  these  reports  and  provide 
for  further  transmittal  of  one  copy 
within  10  days  of  receipt  tb  the 
Information  Systems  Manager. 

§  195.56    [Removed] 

4.  Section  195.56  is  removed. 

5.  Section  195.58  is  revised  to  read  as 
follows: 

§  195.58    Changes  in  or  additions  to 
accident  report 

Whenever  an  operator  receives  any 
changes  in  the  information  reported  or 
additions  to  the  original  report  on  DOT 
Form  7000-1,  it  shall  file  a  supplemental 
report  within  30  days  with  the 
Information  Systems  Manager, 
Materials  Transportation  Bureau, 
Department  of  Transportation, 
Washington.  D.C.  20590.  However, 


reports  for  intrastate  pipelines  subject  to 
the  jurisdiction  of  a  State  agency 
pursuant  to  certification  under  section 
205  of  the  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979  (49  U.S.C.  2004)  may 
be  submitted  in  duplicate  to  that  State 
agency  if  the  regulations  of  that  agency 
require  submission  of  these  reports  and 
provide  for  further  transmittal  of  one 
copy  within  10  days  of  receipt  to  the 
Information  Systems  Manager. 

6.  A  new  §  195.63  is  added  to  read  as 

follows: 

§  195.63    0MB  control  number  assigned  to 
Information  collection. 

The  control  number  assigned  by  the 
Office  of  Management  and  Budget  to  the 
hazardous  liquid  pipeline  information 
collection  requirements  of  this  part 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  is  2137-0047. 

7.  Section  195.266(0  is  revised  as 
follows: 

§  195.266    Construction  records. 

4  *  *  •  k 

(f)  The  location  of  each  valve  and 
corrosion  test  station. 

8.  Section  195.310  is  revised  as 

follows: 

§  195.310    Records. 

(a)  A  record  must  be  made  of  each 
hydrostatic  test  required  by  this  subpart, 
and  the  record  of  the  latest  test  must  be 
retained  as  long  as  the  facility  tested  is 
in  use. 

(b)  The  record  required  by  paragraph 
(a)  of  this  section  must  include: 

(1)  The  pressure  recording  charts; 

(2)  Test  instrument  calibration  data; 

(3)  The  name  of  the  operator,  the 
name  of  the  person  responsible  for 
making  the  test,  and  the  name  of  the  test 
company  used,  if  any; 

(4)  The  date  and  time  of  the  test; 

(5)  The  minimum  test  pressure; 

(6)  The  test  medium; 

(7)  A  description  of  the  facility  tested 
and  the  test  apparatus; 

(8)  An  explanation  of  any  pressure 
discontinuities,  including  test  failures, 
that  appear  on  the  pressure  recording 
charts:  and 

(9)  Where  elevation  differences  in  the 
section  under  test  exceed  100  feet,  a 
profile  of  the  pipeline  that  shows  the 
elevation  and  test  sites  over  the  entire 
length  of  the  test  section. 

9.  In  §  195.404,  paragraphs  (a)(1).  (b). 
and  (c)  are  revised  to  read  as  follows: 

§  195.404    Map*  and  records. 

(a)  *  *   * 

(1)  Location  and  identification  of  the 
following  pipeline  facilities: 
(i)  Breakout  tanks; 


(ii)  Pump  stations; 

(iii)  Scraper  and  sphere  facilities; 

(iv)  Pipeline  valves; 

(v)  Cathodically  protected  facilities; 

(vi)  Facilities  to  which  §  ig5.402(c)(9) 
applies; 

(vii)  Rights-of-way:  and 

(viii)  Safety  devices  to  which  §  195.428 
applies. 

*  4  •  *  * 

(b)  Each  operator  shall  maintain  for  at 
least  3  years  daily  operating  records 
that  indicate — 

(1)  The  discharge  pressure  at  each 
pump  station;  and 

(2)  Any  emergency  or  abnormal 
operation  to  which  the  procedures  under 
§  195.402  apply. 

(c)  Each  operator  shall  maintain  the 
following  records  for  the  periods 
specified: 

(1)  The  date,  location,  and  description 
of  each  repair  made  to  pipe  shall  be 
maintained  for  the  useful  life  of  the  pipe. 

(2)  The  date,  location,  and  description 
of  each  repair  made  to  parts  of  the 
pipeline  system  other  than  pipe  shall  be 
maintained  for  at  least  1  year. 

(3)  A  record  of  each  inspection  and 
test  required  by  this  subpart  shall  be 
maintained  for  at  least  2  years  or  until 
the  next  inspection  or  test  is  performed, 
whichever  is  longer. 

DOT  Form  7000-1  [Revised] 

The  accident  report  form  (DOT  Form 
7000-1)  and  instructions  for  completing 
it  are  revised  to  read  as  set  forth  in  this 
issue  of  the  Federal  Register 
immediately  following  this  rulemaking 
document. 

Note.— DOT  Form  7000-1  and  instructions 
will  not  be  shown  in  the  Code  of  Federal 
Regulations. 

Issued  in  Washington,  D.C.  on  August  20, 
1985. 
M.  Cynthia  Douglass, 

Acting  Director,  Materials  Transportation 
Bureau. 

Department  of  Transportation 

Liquid  Pipeline  Accident  Report 

Instructions:  Submit  in  duplicate  for  each 
accident  reportable  under  Code  of  Federal 
Regulations.  Title  49,  Part  195.  Subpart  B.  If 
the  space  provided  for  any  question  is  not 
adequate,  attach  an  additional  sheet.  File 
both  copies  of  this  report  within  30  days  after 
discovery  of  the  accident  with  the 
Information  Systems  Manager  (DMT-63). 
Materials  Transportation  Bureau,  Department 
t)f  Transportation,  400  Seventh  Street.  SW.. 
Washington,  DC.  20590.  However,  reports  for 
intrastate  pipelines  subject  to  the  jurisdiction 
of  a  State  agency  pursuant  to  certification 
under  Section  205  of  the  Hazardous  Liquid 
Pipelines  Safety  Act  of  1979  may  be 
submitted  in  duplicate  to  the  State  agency  if 
the  regulations  of  that  agency  require 
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submission  of  these  reports  and  provide  for 
further  transmittal  of  one  copy  within  10  day* 
of  receipt  to  the  Information  Systems 
Manager. 

Please  write  or  call  the  InformaUon 
Systems  Manager  (202-i72-1024J  concerning 
questions  about  this  report  or  these 
instructions,  or  to  obtain  copies  of  DOT  Form 
7000-1. 

Each  operator  shall  prepare  each  report  of 
an  accident  on  Form  DOT  7000-1  or  a 
facsimile  as  follows: 

(1)  General.  Each  applicable  item  must  be 
marked  or  filled  in  as  fully  and  as  accurately 
as  information  accessible  to  the  operator  at 
the  time  of  filing  the  report  will  permit.  More 
than  one  item  may  apply. 

(2)  Part  A.  Enter  the  complete  corporate 
name  of  the  operator.  Enter  the  address  of  the 
operator's  principal  place  of  business, 
including  zip  code. 

(3)  Part  B,  Item  1.  Enter  the  date  the 
accident  occurred  or  was  discovered.  If  the 


accident  was  not  discovered  on  the  date  it 
occurred,  state  this  under  Part  K.  Indicate 
whether  the  accident  occurred  on  Federal 
lands.  For  purposes  of  this  report  "Federal 
lands"  means  all  lands  owned  by  the  United 
Slates  except  lands  in  the  National  Park 
System,  lands  held  in  trust  for  an  Indian  or 
Indian  tribe,  and  lands  on  the  Outer 
Continental  Shelf. 

Item  2.  Enter  the  time  the  accident  occurred 
according  to  a  24  hour  clock  (e.g.,  1945).  If  the 
time  of  occurrence  is  not  known,  enter  the 
time  the  accident  was  discovered  and  state 
this  fact  under  Part  K. 

(4}  Part  E.  Give  the  number  of  deaths  and 
injuries  known  at  the  time  of  filing  this  report 
even  if  they  were  previously  reported 
telephonically  to  the  Department  of 
Transportation.  If  none,  state  none. 

(5)  Part  F.  Indicate  the  total  estimated 
property  damage  in  present  day  costs 
including  the  cost  of  the  commodity  not 


recovered,  damage  to  other  parties,  and  cost 
of  clean  up.  If  none,  state  none. 

(6)  Part  G.  Item  1.  Stale  the  commonly  used 
name  of  the  commodity  spilled  such  as  »2 
fuel  oil,  regular  gasoline,  propane,  etc. 

Item  2.  Give  the  classification  of  the 
commodity  spilled  and  if  it  is  a  petroleum 
product,  indicate  whether  it  is  a  highly 
volatile  liquid  (HVL)  or  non-HVL  "HVL" 
means  a  hazardous  liquid  which  will  form  a 
vapor  cloud  when  released  to  the  atmosphere 
and  which  has  a  vapor  pressure  exceeding 
276kPa  {40  psia)  at  37.8*c  (lOOT).  If  the 
commodity  spilled  is  not  anhydrous 
ammonia,  petroleum,  or  a  petroleum  product. 
it  is  not  necessary  to  file  this  report 

[7]  Part  K.  Give  an  account  of  the  accident 
sufficiently  complete  and  detailed  to  convey 
an  understanding  of  the  cause  of  the 
accident.  Continue  on  an  extra  sheet  of  paper 
if  more  space  is  needed. 

BIUJNG  CODE  4StO-«0-M 
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0MB  No    2137-0047 


ACCIDENT  REPORT-HAZARDOUS  LIQUID  PIPELINE 


Report  Date 


No.      7000-1 


(POT) 


PART  A— OPERATOR  INFORMATIOnT 

1 .)    Name  of  operaior 

2.)     Principal  business  address  


{city) 
3.)     Is  pipeline  interstate?    O  yes 


{state) 


{zip  code) 


D  no 


PART  B— TIME  AND  LOCATION  OF  ACCIDENT  7 

1.)     Date:     (month) 

Hour    (24  hour  clock) 


Jda± 


Jvea^ 


2.) 
3.) 

4.) 
5.) 

6.) 


If  onshore  give  state  {including  Puerto  Rico  and  Washington.  D.C.).  and 
county  or  city __ 


If  offstKKe,  give  offshore  coordinates 
Did  accident  occur  on  Federal  Land? 


□"  no 


D  yes  . 
{See  instructions  for  definition  of  Federal  Land.) 

Specific  location  (If  location  is  near  offshore  platformi.  buildings,  or  other  landmarks,  such  as 
highways,  waterways,  or  railroads,  attach  a  sketch  or  drawing  showing  relationship  of  accident  location 
to  these  landmarks) 


PART  C— ORIGIN  OF  RELEASE  OF  LIQUID  OR  VAPOR.  I 
1 .)    Part  of  system  involved: 

D  line  pipe        D  tank  farm        D  pump  station 

Item  Involved:            O  pipe       D  valve        D  scraper  trap        D  pump 
D  welded  fitting        D  girth  weld        D  tank 
D  bolted  fitting        D  longitudial  weld 
Other  (specify) — 


(Check  all  applicable  items) 


2.) 


3.)     Year  item  installed . 


PART  D— CAUSE  OF  ACCIDENT  | 

D  corrosion        D  failed  weld        D  incorrect  operation  by  operator  personnel 

D  failed  pipe        D  outside  force  damage 

D  malfunction  of  control  or  relief  equipment. 

G  other(5/>f ci^)  ^ 


PART  E— DEATH  OR  INJURY     I 
1 .)     Numt)er  of  persons  killed. 


Operator  employees 

2.)     Number  of  persons  injured.    . 
Operator  employees 


Non-employees 


Non-employees 


PART  F— ESTIMATED  TOTAL  PROPERTY  DAMAGE: 

$      
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PART  G— COMMODITY  SPILLED     f 


1.)     Name  of  commodity  spUled 

2  )     Classification  of  commodity  spilled: 

Petroleum  Petroleum  product: 

G  Anhydrous  ammonia 
3.)     Estimated  amount  of  commodity  involved 

Barrels  spilted       Barrels  recovered 

4.)     Was  there  an  explosion? 

□  yes  D  no 
5.)     Was  there  a  Fire? 

□  yes  D  rK> 


LJ  HVL    or    7:  Non-HVL 


INSTRUCTIONS: 


Answer  sections  H.  I.  or  J  only  if  it  applies  to  the  particutar  accident  beina  reported. 


PART  H— OCCURRED  IN  UNE  PIPE  |  ^ 

1.)  Nominal  dianieter  (inches) 2.)  Wall  thickness  (inches) . 

3.)  SMYS  (psi) 4.)  Type  of  joint:  D  welded    D  flanged 

5.)  Pipe  was  D  Below  ground        D  Above  ground 

6.)  Maximum  operating  pressure  (psig) 

7.)  Pressure  at  time  and  location  of  accident  (psig) !:_ 

8.)  Had  there  been  a  pressure  test  on  system? 

□  yes  D  no 

9.)  Duration  of  test  (hrs) 

10.)  Maximum  test  pressure  (psig) 

11.)  Date  of  latest  test 


a  threaded    D  coupled    G  other 


PART  I— CAUSED  BY  CORROSION 

1 .  Location  of  corrosion 
D  internal    O  external 

2.  Facility  coated? 
n  yes        D  no 


3.  Facility  under  cathodic  protection? 
D  yes        D  no 

4.  Type  of  corrosion 

D  galvanic        D  olher  (Specijy) 


PART  J— CAUSED  BY  OUTSIDE  FORCE~f 
D  Damage  by  operator  or  its  contractor 


1 


D 
D 
D 
D 
D 
D 
D 

n 

Other 


n  Damage  by  others 

D  Damage  by  natural  forces 

Landslide 

Subsidence 

Washout 

Frostheave 

Earthquake 

Ship  ar>chor 

Mudslide 

Fishing  operatons 


2.  Was  a  damage  prevention  program  in  effect? 

D  yes        D  no 

3.  If  yes,  was  tf>e  program 

n  "one-call"        n  other  

4.  Did  excavator  caN? 
n  yes        D  no 

5.  Was  pipeline  tocafwn  temporarily  marked  for  the 
excavator? 

□  yes        D  no 


PART  K— ACCOUNT  OF  ACCIDENT 


NAME  AND  TITLE  OF  OPERATOR  OFFICIAL  FILING  THIS  REPORT. 


Telephone  no.  (Indudinn  area  code) 


Date 


DOT  Fonm  7000-1  (4-85) 

|FR  Doc.  85-20319  Filed  8-23-^S;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1048 

[Ex  Parte  No.  MC-37  (Sut>-37)| 

Motor  Carriers;  Commercial  Zone;  New 
York,  NY 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  instituted 
this  proceeding  in  response  to  a  petition 
filed  by  the  International  Trade  Center 
of  Mt.  Olive  Township,  Morris  County. 
NJ.  (49  FR  28572.  July  13. 1984). 
Comments  were  invited  on  its  proposal 
to  amend  the  existing  regulations  set 
forth  at  49  CFR  Part  1048  to  expand  the 
New  York.  NY.  commercial  zone  to 
include  the  portion  of  Morris  County 
adjacent  to  the  present  zone  in  which 
the  International  Trade  Center  is  located 
or.  alternatively,  all  points  in  Morris 
County.  No  comments  in  opposition  to 
the  proposals  were  filed.  Petitioner  filed 
statements  in  support  of  its  proposals. 
The  Commission  will  amend  its 
regulations  by  adopting  a  new  section. 
49  CFR  1048.20.  that  individually 
describes  the  New  York.  NY. 
commercial  zone  to  include  all  points 
previously  included  in  the  zone  and  ail 
points  in  Morris  County,  NJ. 
EFFECTIVE  DATE:  The  new  rule  will  be 
effective  on  September  25, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Reideler.  (202)  275-7982; 

or 
Howell  I.  Sporn.  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
Infosystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  D.C..  20423,  or  call  289- 
4357  (D.C.  Metropolitan  area)  or  toll  free 
(800)  424-5403. 

Regulatory  Flexibility  Analysis 

We  affirm  our  preliminary  conclusion 
that  adoption  of  the  proposed 
redeHnition  of  the  New  York,  NY, 
commercial  zone  to  include  Morris 
County,  NJ,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  To  the  extent 
that  the  redefinition  would  expand  the 
present  zone,  the  expansion  is  slight  and 
would  have  no  measurable  impact  on 
small  entities. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 


Part  1048  of  Chapter  X  of  Title  49  of 
the  Code  of  Federal  Regulations  is 
amended  in  the  manner  specified  in  the 
appendix. 

Index 

List  of  Subjects  in  49  CFR  Pari  1048 

Motor  carriers.  Commercial  zones. 

Dated:  August  15. 1965. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Gradison.  Commissioners  Sterrett. 
Andre,  Simmons.  Lamboley.  and  Strenio. 
Chairman  Taylor  was  absent  and  did  not 
participate  in  the  disposition  of  this 
proceeding. 
James  H.  Bayne, 
Secretary. 

Appendix 

Title  49  of  the  Code  of  Federal 
Regulations.  Part  1048.  is  amended  as 
follows: 

PART  1048— [AMENDED] 

(1)  The  authority  citation  for  Part  1048 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  10526  and  5 
U.S.C.  553. 

(2)  A  new  §  1048.20  is  added  to  read 
as  follows: 

§1048.20    New  York.  NY. 

The  zone  adjacent  to,  and 
commercially  a  part  of.  New  York,  NY, 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  common  control, 
management,  or  arrangement  for 
shipment  to  or  from  points  beyond  such 
^one  is  partially  exempt  from  regulation 
under  section  49  U.S.C.  10526(b)(1)  of  the 
Interstate  Commerce  Act  (49  U.S.C. 
10526(b)(1)).  includes  and  is  comprised 
of  all  points  as  follows: 

(a)  The  municipality  of  New  York,  NY, 
itself; 

(b)  All  points  within  a  line  drawn  20 
miles  beyond  the  municipal  limits  of 
New  York.  NY; 

(c)  All  points  in  Morris  County.  NJ; 

(d)  All  of  any  municipality  any  part  of 
which  is  within  the  limits  of  the 
combined  areas  defined  in  paragraphs 
(b)  and  (c);  and 

(e)  All  of  any  municipality  wholly 
surrounded,  or  so  surrounded  except  by 
a  wafer  boundary,  by  the  municipality 
of  New  York  or  by  any  other 
municipality  included  under  the  terms  of 
paragraph  (d)  of  this  section. 

(FR  Doc.  85-20291  Filed  8-23-85;  &45  am] 

MIXING  CODE  TCOS-OI-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parts  32  and  33 

Addition  of  Twenty  National  Wildlife 
Refuges  to  the  Lists  of  Open  Areas  for 
Migratory  Game  Bird  Hunting,  Upland 
Game  Hunting,  Big  Game  Hunting, 
and/or  Sport  Fishing 

agency:  Fish  and  Wildlife.Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  is  adding  twenty  national 
wildlife  refuges  to  the  lists  of  open  areas 
for  migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting,  and/or 
sport  fishing.  The  Secretary  of  the 
Interior  has  determined  that  this  action 
is  in  accordance  with  the  provisions  of 
all  applicable  laws,  is  consistent  with 
the  principles  of  sound  wildlife 
management,  and  is  otherwise  in  the 
public  interest.  The  Secretary  has 
further  determined  that  such  uses  will 
be  compatible  with,  and  in  some  cases  - 
enhance,  the  major  purposes  for  which 
each  refuge  was  established.  The 
hunting  of  migratory  game  birds,  upland 
game  and  big  game,  and/or  sport  fishing 
will  provide  additional  public 
recreational  opportunities. 
EFFECTIVE  DATE:  September  25, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Gillett,  Division  of  Refuge 
Management,  U.S.  Fish  and  Wildlife 
Service,  Main  Interior  Building,  18th  and 
C  Streets,  NW.  Room  2343,  Washington, 
DC  20240;  Telephone  (202)  343-4311. 

SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  are  closed  to  hunting 
and  sport  fishing  until  opened  by 
rulemaking.  The  Secretary  of  the  Interior 
may  open  refuge  areas  to  hunting  and/ 
or  fishing  upon  a  determination  that 
such  uses  are  compatible  with  the  major 
purposes  for  which  the  refuge  areas 
were  established,  and  that  funds  are 
available  for  development,  operation, 
and  maintenance  of  a  hunting  or  fishing 
program.  The  action  also  must  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest. 

On  May  16, 1985.  at  50  FR  20462.  the 
Service  published  a  proposed  rule  to 
open  twenty  refuges  to  hunting  and/or 
sport  fishing.  Some  of  the  hunting  and 
fishing  programs  require  refuge-specific 
hunting  or  fishing  regulations,  and  these 
regulations  were  also  included  in  the 
rulemaking.  The  policy  of  the 
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Department  of  the  Interior  is,  whenever 
practicable,  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
written  comments  received  on  the 
proposed  rule  are  addressed  in  the 
following  section. 

Responses  to  Comments  Received 

Written  comments  on  the  proposed 
rule  were  received  from  14 
organizations,  agencies,  and  individuals. 
Substantive  comments  on  issues  not 
already  addressed  in  hunting  and  fishing 
plans,  environmental  assessments,  and 
section  7  endangered  species  analyses 
(all  of  which  were  available  for  public 
review  during  the  comment  period  for 
the  proposed  rule)  are  responded  to 
below: 

Issue:  Hunting  on  national  wildlife 
refuges  is  illegal  under  the  Refuge 
Administration  Act  and  Refuge 
Recreation  Act  because  it  is 
incompatible  with  the  legal 
responsibilities  of  the  Refuge  System  to 
preserve,  protect,  and  enhance  wildlife. 

Service  Response:  The  Refuge 
Recreation  Act  states  that  the  Secretary 
of  the  Interior  is  authorized  to 
administer  refuges  for  public  recreation. 
The  Refuge  Administration  Act 
authorizes  the  Secretary  to  permit  the 
use  of  any  area  within  the  Refuge 
System  for  any  purpose,  including 
hunting.  Thus,  the  Service  believes  that 
Congress  clearly  intended  that 
recreation  be  an  important  part  of  a 
refuge  management  program  to  the 
extent  that  it  can  be  made  compatible 
with  the  primary  purposes  of  a  refuge. 
This  was  affirmed  in  the  decision  in 
Humane  Society  of  the  United  States  v. 
Morton,  Civil  Action  No.  3627  (D.  D.C. 
1973),  where  the  court  found  that 
hunting  on  Great  Swamp,  Eastern  Neck. 
and  Chincoteague  NWRs  was  a  valid 
and  legal  form  of  public  recreation  on 
these  refuges.  The  compatibility 
provision  applies  to  the  purposes  of 
individual  refuges,  not  to  the  purposes  of 
the  entire  Refuge  System.  The  proposed 
rule  contained  a  compatibility  statement 
for  each  refuge  where  hunting  was 
proposed.  The  purpose  for  which  each 
refuge  was  established,  and  a  brief 
description  of  how  each  hunting 
program  is  compatible  with  these 
purposes,  was  discussed.  (These 
statements  are  also  contained  in  the 
preamble  of  this  final  rule.)  The  hunting 
plans,  environmental  assessments,  and 
section  7  endangered  species 
determinations  for  each  refuge  were 
also  available  to  the  public  during  the 
30-day  comment  period  for  the  proposed 
rule.  The  Service  believes  that  these 
documents  contain  the  necessary  data 
to  substantiate  the  compatibility  of  the 


proposed  hunting  programs,  and  that  the 
statement  that  hunting  on  refuges  is 
illegal  is  without  statutory  foundation. 

Issue:  Issuing  refuge-specific 
regulations  as  a  one-time  publication 
illegally  prejudges  compatibility  and 
violates  the  Service's  duty  to  make 
compatibility  determination  annually. 

Service  Response:  Refuge  hunting 
programs  and  regulations  are  reviewed 
annually  to  ensure  their  continued 
compatibility  and  consistency  with 
refuge  purposes.  Refuge-specific 
regulations  can  be  and  are  amended 
through  the  rulemaking  process 
whenever  necessary. 

Issue:  The  proposed  refuge  hunting 
programs  violate  the  Refuge  Recreation 
Act  if  their  projected  costs  have  not 
been  specifically  allocated  within  refuge 
budgets  because  they  will  take  funds 
away  from  other  refuge  programs. 

Service  Response:  The  Ser\'ice  has 
determined  that  sufficient  funds  are 
available  to  manage  the  proposed  refuge 
hunts  without  detracting  from  other 
refuge  programs;  the  hunts  will  only  use 
a  small  percentage  of  the  annual 
budgets  of  the  refuges  in  question.  The 
Refuge  Recreation  Act  does  not  state 
that  hunting  programs  cannot  use  funds 
that  could  have  been  used  for  other 
refuge  programs.  It  merely  requires  that 
sufficient  funding  be  available  for  refuge 
recreation.  The  allocation  of  a  refuge's 
budget  is  made  according  to  an  annual 
work  plan,  which  includes  hunting  as 
well  as  other  refuge  programs. 

Issue:  The  proposed  hunting  programs 
are  a  violation  of  the  Endangered 
Species  Act. 

Service  Response:  When  the  hunting 
plans  and  environmental  assessments 
for  the  hunting  programs  were 
developed,  consideration  was  given  to 
the  potential  impact  upon  any 
endangered  or  threatened  species  that 
might  use  the  refuges  involved.  Where 
necessary,  the  Service  prepared  section 
7  analyses,  thereby  complying  with  the 
Endangered  Species  Act.  None  of  the 
proposed  hunts  is  likely  to  jeopardize 
endangered  or  threatened  species  or  to 
interfere  with  their  recovery  plans  or 
their  conservation.  The  hunting 
programs  were  developed  to  minimize 
any  potential  adverse  impacts  on 
endangered  and  threatened  species  and. 
when  needed,  refuge-specific  regulations 
were  proposed  to  ensure  that  the 
hunting  programs  would  not  affect 
threatened  or  endangered  species.  The 
programs  will  be  administered  by 
wildlife  professionals  who  have  the 
responsibility  to  conserve  endangered 
and  threatened  species.  In  the  case  of 
Columbian  White-tailed  Deer  NWR,  elk 
hunting  will  benefit  the  endangered  deer 


species.  Not  all  Service  programs  are 
required  to  benefit  endangered  species, 
however;  the  Endangered  Species  Act 
was  not  meant  to  repeal  all  other 
program  authorizations  and  goals. 
Service  studies  of  the  impact  of 
migratory  bird  hunting  nationwide  on 
endangered  species  suggest  losses  of 
such  species  are  infinitesimal.  Since 
refuge  hunting  is  but  a  small  fraction  of 
total  migratory  game  bird  hunting,  no 
impact  is  likely. 

Issue:  The  Service  did  not  comply 
with  the  National  Environmental  Policy 
Act  (NEPA)  because  environmental 
impact  statements  (EISs)  were  not 
prepared  for  the  individual  refuge 
hunting  programs. 

Service  Response:  Environmental 
assessments  were  prepared  for  each 
proposed  hunting  program.  These 
assessments,  which  were  available  for 
public  review  during  the  comment 
period,  demonstrated  that  the  proposed 
hunting  programs  do  not  constitute 
major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  following  the 
Council  on  Environmental  Quality's 
regulations  for  implementing  NEPA, 
EISs  were  not  required.  The  Service  has, 
moreover,  prepared  EISs  on  the 
operation  of  the  Refuge  System  and  on 
migratory  bird  hunting,  which  were 
reviewed  in  combination  with  the 
environmental  assessments. 

Issue:  The  surplus  determinations 
required  under  50  CFR  31.1  and  31.2 
have  not  been  made. 

Service  Response:  50  CFR  Part  31  is 
limited  to  recognizing  general  authority 
to  dispose  of  surplus  wildlife  and  lists 
hunting  as  one  method  of  control  and 
disposition.  The  Service's  procedure  for 
permitting  hunting  on  refuges  is  set  forth 
in  50  CFR  Part  32.  This  rule  involves  the 
policy  and  regulations  in  Part  32  which 
essentially  require  that  hunting  be 
consistent  with  the  principles  of  sound 
wildlife  management  and  otherwise  be 
in  the  public  interest. 

Issue:  The  proposed  hunting  programs, 
because  they  will  be  governed 
principally  by  State  regulations,  will 
transfer  authority  to  the  States,  which  is 
illegal  under  the  Refuge  Administration 
Act. 

Service  Response:  The  regulations 
governing  the  proposed  hunting 
programs  will  not  transfer  Service 
authority  for  managing  national  wildlife 
refuges.  National  wildlife  refuges  are 
opened  to  hunting  and  hunting  is 
managed  in  accordance  with  the 
Secretary's  authority  under  the  Refuge 
Administration  Act  and  the  Refuge 
Recreation  Act.  Once  the  Secretary  has 
made  the  mandated  determinations 
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under  these  authorities,  it  is  Department 
policy  to  conduct  hunting  within  the 
framework  of  State  laws  and  regulations 
and  to  impose  additional  requirements, 
where  necessary,  as  refuge-specific 
regulations.  This  policy  is  clearly  stated 
in  50  CFR  32.2(d):  "Each  person  shall 
comply  with  the  applicable  provisions  of 
the  laws  and  regulations  of  the  State 
wherein  any  area  is  located  unless 
further  restrictecb  by  Federal  law  or 
regulations."  Under  the  regulations  that 
will  govern  these  hunts,  the  Service 
maintains  it  authority  to  enforce  aJl 
State  and  Federal  game  regulations  on 
national  wildlife  refuges. 

Issue:  Hunting  on  refuges  violates  the 
recommendations  of  the  1979  National 
Wildlife  Refuge  System  Task  Force. 

Service  Response:  The  Task  Force 
rec"ommendalions  state  that  hunting  is 
"consistent  with  the  concept  of 
providing  habitat  in  refuges  for  healthy 
populations  of  wildlife  and  lis] 
compatible  with  sound  wildlife 
management  principles  ernd  practices." 
The  Service  feels  that  its  hunting 
proposals  are  consistent  with  this 
viewpoint. 

Issue:  Hunting  will  disturb  non-target 
species  and  displace  non-consumptive 
refuge  uses. 

Service  Response:  Hunting  wilTonly 
occur  on  designa^d  areas  of  each 
refuge,  and  only  for  short  periods  of 
time.  Disturbance  and  displacement  will 
be.  in  the  Service's  experience,  minor, 
temporary,  and  localized.  Hunters 
generally  seek  to  minimize  then' 
visibility,  and  thus  any  disturbance,  to 
wildlife 

fssue:  By  putting  the  phrase  "safe 
haven"  in  quotations  in  the  statement  in 
the  proposed  rule  that  wildlife  refuges 
are  not  intended  to  be  "safe  havens"  for 
individual  animals,  the  Service  inferred 
that  the  phrase  was  a  legal  term  and 
thus  not  subject  tO' comment. 

Service  Response:  The  phrase  "safe 
haven"  was  put  in  quotes  because  it  is 
considered  by  s  Tie  to  be  a  definition  of 
refuge.  The  phrase  was.  along  with  the 
rest  of  the  rule,  open  to  public  comment. 

Issue:  What  are  the  primary  purposes 
for  which  each  of  the  refuges  listed  in 
the  proposed  rule  was  established  and 
in  which  cases  will  the  proposed  hunting 
or  fishing  programs  enhance  these 
purposes? 

Service  Response:  The  purposes  for 
which  each  refuge  hsted  in  the  rule  was 
established  are  contained  in  the 
preamble  of  the  proposed  rule  and  this 
rule.  The  preamble  also  indicates  those 
refuges  on  which  hunting  and/or  fishing 
will  enhance  refuge  purposes. 

Issue:  The  information  given  in  the 
proposed  rule  was  inadequate  to 
evaluate  the  proposals. 


Service  Response:  The  proposed  rule 
sets  forth  its  bases  and  purposes  and 
stated  clearly  that  hunting  and  fishing 
plans,  environmental  assessments,  and 
(where  appropriate)  section  7 
documents  were  available  for  public 
review  during  the  30-day  comment 
period. 

Issue:  Some  reviewers  felt  the 
biological  data  reported  for  some  of  the 
refuges  in  question  are  outdated, 
insufficient,  or  lacking,  and  do  not 
justify  the  need  for  hunting. 

Service  Response:  The  Service 
recognizes  hunting  as  an  acceptable, 
traditional  form  of  wildlife-oriented 
recreation  that  can  be.  and  is  sometimes 
used  as,  a  management  tool  to 
effectively  manipulate  wildlife 
population  levels.  The  primary  objective 
of  refuge  hunting  programs  is  to  provide 
the  general  public  with  a  quality 
recreational  experience  and  an 
opportunity  to  utilize  a  renewable 
resource.  A  less  often  seen  need  is  to 
maintain  wildiife  populations  at  levels 
compatible  with  refuge  habitat.  The 
Service  feels  that  the  hunting  plans  and 
environmental  assessments  available 
for  public  review  during  the  comment 
period  contain  adequate  biological 
information.  However,  the  Service 
endorses  the  generally  held  principle 
that  hunting  need  not  be  allowed  only 
when  wildlife  populations  are  so  high 
that  harvest  is  necessary  to  protect  a 
species  from  the  impacts  of  its  own 
excessive  numbers.  To  delay  harvesing 
until  populations  reach  maotimum 
carrying  capacity  risks  habitat  damage, 
disease,  and  population  crashes.  Game 
species  in  suitable  habitat  will  generate 
harvestable  surpluses  which  can  be 
taken' regularly  without  impairing 
desired  population  trenife.  This  avoids 
the  development  of  excessive  numbers. 
The  Service  believes:  that  consumptive 
uses  of  wildliCe,  when  managed 
properly,  have  no  adverse  effects  on  the 
long-term  well-being  wildlife 
populations  or  their  habitats.  Refuge 
hunting  progams  are  monitored  and.  if 
necessary,  adjusted  over  time  to  ensure 
no  detriment  to  desired  population 
trends. 

Issue:  Hunters  at  Back.  Bay  NWR  will 
be  allowed  to  use  vehicles  in  areas 
normally  closed  to  vehicular  traffic. 

Service  Response:  The  Service  has 
reconsidered  the  effects  of  private 
vehicular  access  for  big  game  hunting  at 
Back  Bay  NWR.  We  have  now 
determined  that  private  vehicular  access 
to  the  areas  south  of  the  maintenance 
compound  for  the  purpose  of  big  game 
hunting  is  not  appropriate.  Instead, 
hunters  will  be  transported  to  hunting 
areas  and  game  transported  from  such 
areas  in  refuge  vehicles.  Ef.'orts  will  be 


made  to  recover  the  costs  of 
transporting  hunters  to  and  from  the 
hunting  area.  The  associated 
environmental  effects  of  shuttling 
hunters  should  be  considerably  less 
than  those  which  could  occur  through 
the  use  of  private  vehicles.  The  refuge 
hunting  plan  and  environmental 
assessment  have  been  revised  to 
incorporate  this  change. 

Issue:  The  proposed  deer  hunt  at 
Bogue  Chitto  NWR  should  not  be 
allowed  because  the  hunting  plan  states 
that  the  deer  herd  has  been  "negatively 
impacted  by  many  years  of  excessive 
pressure."** 

Service  Response:  The  hunting 
program  will  shortern  seasons,  prohibit 
the  use  of  dogs  and  take  other  restrictive 
measures  that  the  Service  believes  will 
restore  deer  sex  ratios  and  populations 
to  proper  levels. 

Issue:  Because  hunting  at  Buenos 
Aires  NWR  may  result  in  the  accidental 
taking  or  stressing  of  some  individual 
masked  bobwhite  quail,  it  is 
incompatible  with  the  refuge's  purpose 
and,  therefore,  violates  the  Refuge 
Administration  Act  and  the  Refuge 
Recreation  Act.  It  also  violates  the 
Endangered  Species  Act. 

Ser\'ice  Response:  The  Service 
believes  that  by  closing  to  all  quail 
hunting  the  approximately  50.000-acre 
area  in  which  masked  bobwhites  will  be 
reintroduced,  the  probability  of  adverse 
effects  on  the  species  will  be  minimized. 
The  closed  area  comprises  about  42%  of 
the  refuge  and  contains  the  masked 
bobwhite's  preferred  habitat  on  the 
refuge.  Hunter  education,  posting  of 
closed  area,  law  enforcement,  and 
population  monitoring  will  also  reduce 
the  likelihood  of  adverse  impacts. 
Hunting  pressure  has  traditionally  been 
light  in  tha  area.  According  to  the 
Masked  Bobwhite  Quail  Recovery  Plan, 
the  species  is  characterized  by  a  high 
natural  mortality  rate  (probably  70% 
annually]  which  is  more  than  offset  by  a 
high  reproductive  rate  (5-15  birds  per 
brood).  The  species'  endangerment  is 
not  a  consequence  of  takings,  but  rather 
of  habitat  loss  caused  by  overgrazing. 
The  refuge's  establishment  will  permit 
the  habitat  to  recover  and  support  the 
masked  bobwhite.  Even  were  a  few 
individuals  to  be  taken  accidentally — a 
risk  the  Service  will  minimize  as  set  out 
above — the  impact  on  the  species  would 
be  infinitesimal  in  light  of  its  natural 
reproductive  and  mortality  rates. 

Issue:  To  ensure  the  protection  of  the 
masked  bobwhite  quail  at  Buenos  Aires 
NWR,  no  hunting  should  be  permitted  in 
the  50,000-acre  bottomlands  habitat 
where  these  quail  will  be  released  and 
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no  quail  hunting  should  be  permitted  on 
the  remainder  of  the  refuge. 

Service  Response:  This  alternative  is 
not  possible  because  the  Service  lacks 
authority  to  regulate  hunting  on  State- 
owned  land  within  the  refuge  boundary. 
Enforcement  of  the  resulting  patchwork 
of  jurisdictions  and  rules  would  be 
virtually  impossible.  For  reasons  given 
in  the  above  response,  however,  the 
Service  feels  that  the  proposed  hunting 
program  will  offer  the  masked  bobwhite 
quail  adequate  protection  to  ensure  its 
continued  existence. 

Issue:  Use  of  dogs  for  rabbit  hunting 
on  the  bottomlands  masked  bobwhite 
quail  habitat  at  Buenos  Aires  NWR 
should  be  prohibited  to  protect  the  quail. 

Service  Response:  Fewer  rabbit 
hunters  in  Arizona  use  dogs  for  hunting. 
Rabbits  are  most  often  taken  incidental 
to  other  hunting  activities.  The  Service 
feels  that  if  any  dogs  are  used  on  the 
refuge,  no  more  than  one  or  two  will  be 
present  at  any  one  time.  These  hunts 
will  be  for  short  periods  and  will  be 
widely  dispersed  throughout  the  refuge. 
The  total  disturbance  caused  by  all 
hunting  dogs  will  be  negligible  and  much 
less  than  that  caused  by  a  single  coyote 
or  bobcat.  Refuge  personnel  monitoring 
the  hunt  will,  however,  be  alert  to  the 
remote  possibility  of  disturbance  and,  if 
necessary,  contact  rabbit  hunters  using 
dogs  within  the  masked  bobwhite 
hunting  closure  to  request  their 
cooperation  in  minimizing  disturbance. 
•  Issue:  Observers  should  be  required  in 
the  bottomlands  masked  bobwhite  quail 
habitat  at  Buenos  Airs  NWR  during 
quail  and  dove  hunting  to  ensure  the 
safety  of  the  masked  bobwhite  quail. 

Service  Response:  Appropriate  State 
and  Federal  law  enforcement  personnel 
will  patrol  the  hunt  to  ensure  the 
masked  bobwhite's  safety  in  the 
bottomlands  area.  Quail  hunting  will  not 
be  permitted  in  the  bottomlands. 

Issue:  Deposition  of  lead  shotgun 
pellets  from  dove,  quail,  and  waterfowl 
hunting  at  Buenos  Aires  NWR  will 
degrade  refuge  habitat  and  may  cause 
lead  poisoning  in  the  endangered 
masked  bobwhite  quail. 

Service  F^Bsponse:  The  Service 
considere4^^e  possibility  of  lead  shot 
ingestioii  when  the  section  7 
consultation  was  done  for  the  proposed 
hunting  program  at  Buenos  Aires  NWR. 
SeveraNactors  make  it  unlikely  that 
lead  shot  ingestion  will  be  a  problem  for 
masked  bobwhite  quail  or  other  wildlife 
species.  Among  these  factors  are  the 
fact  that  hunters  will  be  widely 
dispersed  throughout  the  refuge;  that 
"firing  line"  situations,  which  would 
concentrate  lead  shot  deposition,  are 
highly  unlikely  to  develop;  that  the 
terrain  provides  copious  amounts  of 


natural  grit;  and  that  shotgun  hunting 
pressure  within  the  quail  hunting  closure 
is  expected  to  be  very  light.  In  addition, 
since  the  refuge  was  only  acquired  in 
late  February,  1985,  there  was 
inadequate  time  for  the  Service  to 
request  that  the  State  incorporate  lead 
shot  prohibitions  into  Arizona 
regulations  (approximately  90,000  acres 
within  the  refuge  are  State  lands). 
Further,  imposition  of  steel  shot  requires 
adequate  notification  to  ammunition 
dealers.  No  steel  shot  ammunition 
distribution  is  established  in  Arizona 
due  to  the  lack  of  steel  shot  hunting 
zone  designations.  For  these  reasons 
and  since  the  hunting  plan  is  for  an 
interim  period  only,  the  Service  feels 
that  imposition  of  a  lead  shot 
prohibition  at  Buenos  Aires  NWR  would 
be  premature  at  this  time.  The  Service 
will  evaluate  hunter  use  patterns  during 
the  upcoming  season  to  determine 
whether  lead  shot  is  likely  to  become  a 
problem  in  the  future.  If  hunter 
concentrations  or  wildlife  use  patterns 
are  suspected  to  be  a  potential  problem, 
appropriate  restrictions  will  be 
proposed.  In  any  event,  the  patchwork 
jurisdictions  on  the  refuge  will  require 
unanimous  State/Federal  support  for  the 
final  decision,  be  it  for  or  against  steel 
shot.  Adequate  notification  time  must 
also  be  allowed  to  establish  a  steel  shot 
distribution  system  if  steel  shot  were  to 
be  required. 

Issue:  At  Buffalo  Lake  NWR,  why  are 
restrictions  necessary  on  the  number  of 
hunters  on  the  refuge  and  why  will  only 
pheasants  be  hunted  there? 

Service  Response:  It  is  necessary  to 
restrict  the  number  of  hunters  at  Buffalo 
Lake  NWR  because  of  the  small  areas  of 
open  huntable  habitat  available. 
Pheasants  are  the  only  species  available 
in  huntable  numbers. 

Issue:  Hunter  densities  at  Harbor 
Island  NWR  should  be  controlled  by  a 
quota  system. 

Service  Response:  The  Service  feels 
that  the  relative  inaccessibility  of  this 
refuge  will  limit  the  number  of  hunters 
using  it.  If  hunter  density  is  found  to  be 
too  high,  a  permit  system  can  be 
established  to  control  numbers. 

Issue:  What  provisions  will  be  made 
to  protect  marine  turtles  from  fishing 
activity  at  Hobe  Sound  NWR? 

Service  Response:  As  stated  in  the 
rule  tind  section  7  evaluation  available 
for  public  review,  fishing  at  Hobe  Sound 
NWR  will  only  be  permitted  during 
daylight  hours,  so  will  not  adversely 
impact  nesting  marine  turtles,  which  use 
refuge  beaches  only  at  night. 


Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(16  U.S.C.  668dd),  and  the  Refuge 
Recreation  Act  of  1962  (16  U.S.C.  460k) 
govern  the  administration  and  public 
use  of  national  wildlife  refuges. 
Specifically,  section  4(d)(1)(A)  of  the 
Refuge  Administration  Act  authorizes 
the  Secretary  to  permit  the  use  of  any 
area  within  the  Refuge  System  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  areas  were  established.  The 
compatibility  determination  for  each 
refuge  affected  by  this  rulemaking  is 
discussed  below. 

The  Refuge  Recreation  Act  gives  the 
Secretary  additional  authority  to 
administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  objectives  for  which  the 
areas  were  established.  In  addition, 
opening  refuges  to  hunting  or  fishing 
under  the  Refuge  Recreation  Act 
requires  that  the  Secretary  determine 
that  funds  be  made  available  for  the 
development,  operation,  and 
maintenance  of  these  permitted  forms  of 
recreation  prior  to  initiating  such  uses  of 
refuge  areas. 

Executive  Orders  1014  and  5316  and 
Proclamation  2416  recognized  that  on  a 
number  of  refuges,  including  Back  Bay 
National  Wildlife  Refuge  (NWR),  Cedar 
Keys  NWR.  Pelican  Island  NWR,  Tybee 
NWR,  Union  Slough  .NWR,  and  Wolf 
Island  NWR,  public  taking  of  game  was 
not  allowed  "except  as  permitted"  by 
the  Secretary  through  regulations.  Thus, 
authority  to  open  these  refuges  by 
regulation  predates  the  Refuge 
Recreation  Act. 

The  Secretary  of  the  Interior  has 
determined  that  the  hunting  and  fishing 
openings  described  below  are 
appropriate  under  applicable  Executive 
Orders  and,  in  accordance  with  the 
Refuge  Administration  Act  and  Refuge 
Recreation  Act.  are  compatible  and 
consistent  with  the  primary  purposes  for 
which  each  of  the  refuges  listed  was 
established.  The  hunting  and  fishing 
programs  are  consistent  with  State  and 
Federal  (migratory  game  bird)  regulatory 
frameworks  which  are  developed 
specifically  to  ensure  conservation  of 
fish  and  wildlife  populations.  A 
discussion  of  the  compatibility  of  the 
hunting  and  fishing  programs  with  the 
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purposes  for  which  each  refuge  was 
established  and  the  availability  of 
funding  for  each  program  follows: 

Back  Bay  NWR  was  established  in 
1938  by  Executive  Order  7907  as  "a 
refuge  and  breeding  ground  for 
migratory  birds  and  other  wildlife."  The 
Service  will  open  the  refuge  to  big  game 
hunting.  Currently,  white-tailed  deer 
populations  exceed  the  carrying 
capacity  of  the  refuge's  habitat.  This  has 
led  to  habitat  damage  and  a 
documented  parasite  problem  within  the 
refuge  deer  herd,  in  addition,  feral  hogs 
are  present  in  sufficient  numbers  on  the 
refuge  that  they  also  are  destroying 
valuable  wildlife  habitat.  Refuge  hunting 
will  be  regulated  to  allow  only  the 
taking  of  white-tailed  deer  and  feral 
hogs,  and  a  refuge  permit  will  be 
required  to  limit  the  number  of  hunters 
on  the  refuge.  Time  and  space  zoning 
will  be  implemented  to  ensure  that  the 
hunting  program  will  not  interfere  with 
the  management  of  other  refuge  wildlife. 
Since  national  wildlife  refuges  are 
established  primarily  to  safeguard 
wildlife  populations  and  their  habitats, 
and  are  not  intended  to  be  "safe 
havens"  for  individual  animals,  the  use 
of  hunting  as  a  management  tool  is  in 
keeping  with  refuge  purposes  to 
conserve  wildlife  populations  and 
habitats.  Controlling  refuge  deer  and 
hog  populations  will  ensure  the 
preservation  and  enhancement  of 
habitat  for  breeding  birds  and  other 
wildlife,  and  will  occur  at  a  time  of  year 
so  as  not  to  disturb  nesting  birds.  For 
these  reasons,  the  opening  of  Back  Bay 
NWR  to  big  game  hunting  is  an 
appropriate  exercise  of  Secretarial 
power  under  Proclamation  2416.  furthers 
the  purposes  for  which  the  refuge  was 
established,  and  is  in  compliance  with 
the  Refuge  Administration  Act.  The 
estimated  annual  cost  to  administer  the 
hunting  program  is  approximately 
$8,900.  Within  the  annual  refuge  budget 
of  approximately  $422,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  hunting  program. 
Therefore,  the  opening  of  Back  Bay 
NWR  to  big  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Bogue  Chitto  NWR  was  established  in 
1980  by  Pub.  L.  96-288  to  preserve 
bottomland  hardwood  habitat  and  its 
associated  wildlife,  and  for  wildlife- 
oriented  recreation  and  education.  The 
Service  will  open  the  recently-acquired  - 
Mississippi  portion  of  the  refuge  to 
migratory  game  bird,  upland  game,  and 
big  game  hunting.  The  Louisiana  portion 
of  the  refuge  is  currently  open  to  these 
activities.  Time  and  space  zoning  and 
other  refuge-specific  regulations  will  be 


implemented  to  ensure  that  hunting  will 
not  interfere  with  other  refuge  wildlife 
programs;  these  measures  have  proven 
effective  on  the  Louisiana  portion  of  the 
refuge.  In  addition,  opening  the 
Mississippi  portion  of  the  refuge  to 
hunKng  wiii  contribute  toward 
accomplishment  of  one  of  the  refuge's 
primary  purposes  by  making  the  area 
available  to  hunting,  an  important  form 
of  outdoor  recreation.  For  these  reasons, 
the  opening  of  Bogue  Chitto  NWR  to 
migratory  game  bird,  upland  game,  and 
big  game  hunting  will  enhance  the 
purposes  for  which  the  refuge  was 
established  and  is  in  compliance  with 
the  Refuge  Administration  Act.  The 
estimated  annual  cost  to  administer  the 
hunting  program  is  less  than  $16,000. 
Within  the  annual  refuge  budget  of 
approximately  $170,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  hunting  program. 
Therefore,  the  opening  of  Bogue  Chitto 
NWR  to  migratory  game  bird,  upland 
game,  and  big  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Bon  Secour  NWR  was  established  in 
1980  by  Pub.  L.  96-267  to  preserve 
coastal  barrier  island  habitat  for 
migratory  birds  and  threatened  and 
endangered  wildlife,  and  to  provide 
wildlife-oriented  recreation.  The  Service 
will  open  the  refuge  to  sport  fishing.  The 
fishing  activity  will  permit  continuation 
of  recreational  uses  which  have 
occurred,  with  no  adverse  impacts,  since 
long  before  the  refuge  was  established. 
This  activity  will  involve  fishing  in  two 
small  freshwater  lakes  on  the  refuge. 
Boats  with  gasoline-powered  motors 
will  be  prohibited  from  these  waters. 
Refuge  fishing  will  be  in  accordance 
with  State  regulations  which  ensure  the 
conservation  of  the  fishery  resource.  A 
Section  7  evaluation  indicated  that 
threatened  and  endangered  wildlife 
species  will  not  be  adversely  impacted 
by  the  fishing  program.  Accomplishment 
of  one  of  the  refuge's  primary  purposes 
will  be  enhanced  by  making  the  area 
available  to  an  important  form  of 
outdoor  recreation.  For  these  reasons, 
the  opening  of  Bon  Secour  NWR  to  sport 
fishing  is  in  compliance  with  the  Refuge 
Administration  Act.  The  estimated 
annual  cost  to  administer  the  fishing 
program  is  approximately  $500.  Within 
the  annual  refuge  budget  of 
approximately  $50,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Bon  Secour 
NWR  to  sport  fishing  is  in  compliance 
with  the  Refuge  Recreation  Act. 

Buenos  Aires  NWR  was  established 
in  1985  under  authority  of  the 


Endangered  Species  Act,  as  amended 
(16  U.S.C.  1531),  to  provide  protected 
and  managed  habitat  for  the  endangered 
masked  bobwhite  quail.  The  Service 
owns  21.258  acres  of  the  118.694-acre 
refuge.  Eventually,  cooperative 
agreements,  leases,  and  easements  will 
allow  the  Service  to  consolidate 
management  authority  over  the 
remainder  of  the  refuge,  which  is  owned 
by  the  State  of  Arizona  (90,191  acres), 
the  U.S.  Forest  Service  (6,662  acres),  and 
the  Bureau  of  Land  Management  (583 
acres).  The  Service  will  open  the  refuge 
to  migratory  game  bird,  upland  game, 
and  big  game  hunting.  Hunting  has 
traditionally  occurred  on  portions  of  the 
Buenos  Aires  Ranch  by  permission  of 
the  landowner  on  private  lands  and  by 
open  hunting  on  State  and  Federal  lands 
within  the  Ranch  boundaries. 
Bottomland  grassland  habitats  preferred 
by  masked  bobwhite  quail,  which 
comprise  about  50.000  acres  of  the 
refuge,  have  been  closed  to  all  quail 
hunting  by  the  State  of  Arizona  for 
several  years.  (Gambel's,  Montezuma, 
and  scaled  quail  also  occur  on  the 
refuge.)  The  Service  will  continue 
traditional  hunting  uses  on  an  interim 
basis  until  a  master  plan  is  completed 
for  the  refuge.  All  quail  hunting  will 
continue  to  be  prohibited  on  the  50,000 
acres  of  bottomland  masked  bobwhite 
quail  habitats  closed  in  the  past  by  the 
State.  Opening  limited  areas  of  the 
refuge  to  hunting  will  result  in  only 
minor  and  temporary  disturbances  to 
refuge  habitat.  In  the  experience  of  the 
Service,  such  minor  distubances  will 
have  no  measurable  adverse  effects  on 
wildlife  populations.  In  addition,  hunting 
on  the  bottomlands  may  aid  in 
reestablishing  masked  bobwhite  quail 
populations  by  reducing  predation.  A 
section  7  consultation  determined  that 
the  continued  existence  of  the 
endangered  masked  bobwhite  quail  will 
not  be  jeopardized  by  the  hunting 
program.  The  possibility  of  accidental 
taking  of  masked  bobwhites  will  be 
minimized  through  hunter  education, 
posting  of  the  closed  quail  hunting  area, 
law  enforcement,  and  population 
monitoring.  Also,  the  preferred  habitat 
of  the  masked  bobwhite,  and  potential 
release  sites  for  reintroduced  birds,  are 
located  within  the  area  closed  to  all 
quaij  hunting.  For  these  reasons,  the 
opening  of  Buenos  Aires  NWR  to 
migratory  game  bird,  upland  game,  and 
big  game  hunting  will  not  interfere  with 
the  purposes  for  which  the  refuge  was 
established  and  is  in  compliance  with 
the  Refuge  Administration  Act.  The 
estimated  annual  cost  to  administer  the 
hunting  program  is  approximately 
$8,820.  Within  the  projected  annual 
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refuge  budget  of  $300,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  hunting  program. 
Therefore,  the  opening  of  Buenos  Aires 
NWR  to  migratory  game  bird,  upland 
game,  and  big  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Buffalo  Lake  NWR  was  established  in 
1958  by  Executive  Order  10787  for  the 
conservation  of  migratory  birds.  The 
Service  will  open  the  refuge  to  upland 
game  hunting.  Refuge  hunting  will  be 
regulated  to  allow  only  the  taking  of 
pheasants,  and  a  refuge  permit  will  be 
required  to  limit  the  number  of  hunters 
on  the  refuge.  The  area  that  will  be 
hunted  iffdry  lake  bed  and  grassland 
habitat  used  primarily  by  resident 
wildlife  species.  During  periods  of 
increased  runoff,  when  the  lake  bed 
holds  standing  water,  upland  game 
habitat  is  inundated  and  upland  game 
populations  disperse.  Under  such 
conditions,  the  hunting  program  will  be 
modified  or  suspended.  Because  only  a 
nonmigratory  species  will  be  hunted, 
and  only  on  a  portion  of  the  refuge  used 
primarily  by  resident  wildlife  species, 
migratory  birds  will  not  be  adversely 
affected  by  the  hunting  activity. 
Therefore,  the  opening  of  Buffalo  Lake 
NWR  to  upland  game  hunting  is  in 
compliance  with  the  Refuge 
Administration  Act.  The  estimated 
annual  cost  to  administer  the  hunting 
program  is  approximately  $5,600.  Within 
the  annual  refuge  budget  of 
approximately  $99,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  hunting  program. 
Therefore,  the  opening  of  Buffalo  Lake 
NWR  to  upland  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Cedar  Keys  NWR  was  established  in 
1929  by  Executive  Order  5158  as  "a 
refuge  and  breeding  ground  for  birds." 
The  Service  will  open  the  refuge  to  sport 
fishing.  Sport  fishing  has  traditionally 
occurred  in  the  State-controlled  waters 
surrounding  the  refuge,  with  no  adverse 
impacts.  The  fishing  program  will  only 
permit  fishing  from  refuge  beaches  into 
the  surrounding  waters,  and  only  during 
daylight  hours.  Most  fishing  will  occur  in 
conjunction  with  other  refuge  activities 
such  as  picnicking  and  beachcombing. 
Refuge  fishing  will  be  in  accordance 
with  State  regulations  which  ensure  the 
conservation  of  the  fishery  resource.  In 
the  experience  of  the  Service,  the  fishing 
activity  will  not  adversely  affect  bird 
populations  or  habitats.  Therefore,  the 
opening  of  Cedar  Keys  NWR  to  sport 
fishing  is  in  compliance  with  the  Refuge 
Administration  Act.  The  estimated 
annual  cost  to  administer  the  fishing 


program  is  approximately  $100.  Within 
the  annual  refuge  budget  of 
approximately  $5,000.  the  necessary 
funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Cedar  Keys 
NWR  to  sport  fishing  is  in  compliance 
with  the  Refuge  Recreation  Act. 

Columbian  White-tailed  Deer  NWR 
was  established  in  1972  under  authority 
of  the  Endangered  Species  Act.  as 
amended,  to  preserve  and  manage 
critical  habitat  for  the  endangered 
Columbian  white-tailed  deer.  It  is 
currently  administered  as  part  of  the 
Lower  Columbia  River  Refuge  Complex. 
The  Service  will  open  the  refuge  to  big 
game  hunting.  In  1983,  this  Columbian 
White-tailed  Deer  Recovery  Team 
determined  that  the  presence  of  large 
numbers  of  Roosevelt  elk  on  the  refuge 
is  jeopardizing  the  continued  survival  of 
the  deer.  Hunting  will  help  to  maintain 
the  elk  population  at  a  level  that  will 
minimize  adverse  impacts  on  the 
Columbian  White-tailed  deer.  The  elk 
control  program  is  intended  to  reduce 
competition  between  elk  and  the 
endangered  deer  for  the  available 
habitat.  The  hunt  will  be  implemented 
only  when  other  methods  of  population 
reduction,  such  as  trapping  and 
transplanting,  fencing,  and  off-refuge 
hunting,  fail  to  achieve  the  desired  elk 
herd  size.  Elk  hunting  will  be  regulated 
to  ensure  that  it  will  not  jeopardize  the 
endangered  deer,  adversely  modify  its 
habitat,  or  interfere  with  or  distract  from 
the  conservation  of  fish  and  other 
wildlife  and  their  habitats.  Since 
reduction  of  the  refuge  elk  herd  will 
contribute  materially  to  the 
accomplishment  of  the  refuge  purpose  of 
conserving  Columbian  white-tailed  deer 
habitat,  the  opening  of  Columbian 
White-tailed  Deer  NWR  to  big  game 
hunting  is  in  compliance  with  the  Refuge 
Administration  Act.  The  estimated 
annual  cost  to  administer  the  hunting 
program  is  approximately  $14,000. 
Within  the  annual  Lower  Columbia 
River  Refuge  Complex  budget  of 
approximately  $800,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  hunting  program. 
Therefore,  the  opening  of  Columbian 
White-tailed  Deer  NWR  to  big  game 
hunting  is  in  compliance  with  the  Refuge 
Recreation  Act. 

The  Service  will  also  open  Columbian 
White-tailed  Deer  NWR  to  sport  fishing. 
The  fishing  activity  will  permit 
continuation  of  recreational  uses  which 
have  occurred,  with  no  adverse  impacts, 
since  long  before  the  refuge  was 
established.  Refuge  fishing  will  be  in 
accordance  with  State  regulations  which 
ensure  the  conservation  of  the  fishery 


resource.  The  activity  will  involve 
fishing  from  a  refuge  dike  to  take  fish 
from  non-refuge  waters  and  fishing  in  a 
refuge  pond. 

The  locations  where  fishing  will  occur 
are  such  that  they  will  not  jeopardize 
the  endangered  deer  or  adversely 
modify  its  habitat.  Therefore,  the 
opening  of  Columbian  White-tailed  Deer 
NWR  to  sport  fishing  is  in  compliance 
with  the  Refuge  Administration  Act  The 
estimated  annual  cost  of  the  fishing 
program  is  less  than  $100  since  no 
special  services  or  facilities  will  be 
required  to  administer  it  and  public 
access  will  be  via  a  county  road  open  to 
all  refuge  visitors.  Within  the  annual 
Lower  Columbia  River  Refuge  Complex 
budget  of  approximately  $800,000,  the 
necessary  funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Columbian 
White-tailed  Deer  NWR  to  sport  fishing 
is  in  compliance  with  the  Refuge 
Recreation  Act. 

Egmont  Key  NWR  was  established  in 
1974  by  Pub.  L.  93-341  to  preserve 
habitat  for  shore  and  colonial  birds,  The 
Service  will  open  the  refuge  to  sport 
fishing.  Sport  fishing  has  traditionally 
occurred  in  the  State-controlled  waters 
surrounding  the  refuge,  with  no  adverse 
impacts.  The  fishing  program  will  only 
permit  fishing  from  refuge  beaches  into 
the  surrounding  waters,  and  only  during 
daylight  hours.  Refuge  fishing  will  be  in 
accordance  with  State  regulations  which 
ensure  the  conservation  of  the  fishery 
resource.  No  bird  nesting  occurs  on  the 
island.  In  the  experience  of  the  Service, 
the  fishing  activity  will  not  adversely 
affect  bird  habitat.  Therefore,  the 
opening  of  Egmont  Key  NWR  to  sport 
fishing  is  in  compliance  with  the  Refuge 
Administration  Act.  The  estimated 
annual  cost  of  the  fishing  program  is  less 
than  $100  since  no  special  services  or 
facilities  will  be  required  to  administer 
it.  Within  the  annual  refuge  budget  of 
approximately  $8,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Egmont  Key 
NWR  to  sport  fishing  is  in  compliance 
with  the  Refuge  Recreation  Act. 

Harbor  Island  NWR  was  established 
in  1984  under  authority  of  the  Fish  and 
Wildlife  Act  of  1956.  as  amended  (16 
U.S.C.  742),  to  preserve  and  enhance  the 
island's  unique  ecosystem.  It  is  currently 
administered  by  Seney  NWR.  The 
Service  will  open  the  refuge  to  migratory 
game  bird,  upland  game,  and  big  game 
hunting.  Hunting  occurred  regularly  on 
the  island  prior  to  its  purchase  from  The 
Nature  Conservancy,  with  no  adverse 
impacts.  Access  to  Harbor  Island  is  by 
boat  only,  which  will  limit  hunter  use  of 
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the  refuge  and  result  in  only  minor  and 
temporary  disturbances  to  refuge 
wildlife  and  habitat.  Hunting  will  help  to 
preserve  the  island's  habitat  by 
maintaining  wildlife  populations  at 
acceptable  levels.  Therefore,  the 
opening  of  Harbor  Island  NWR  to 
migratory  game  bird,  upland  game,  and 
big  game  hunting  is  in  compliance  with 
the  Refuge  Administration  Act.  The 
estimated  annual  cost  to  administer  the 
hunting  program  is  approximately 
$1,000.  Within  the  annual  Seney  NWR 
budget  of  approximately  $275,000,  the 
necessary  funds  are  available  for  the 
administration  of  the  hunting  program. 
Therefore,  the  opening  of  Harbor  Island 
NWR  to  migratory  game  bird,  upland 
game,  and  big  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Harris  Neck  NWR  was  established  in 
1962  under  authority  of  Pub.  L  80-537  to 
provide  winter  feeding  and  resting 
habitat  for  migratory  birds.  It  is 
currently  administered  as  part  of  the 
Savannah  Coastal  Refuge  Complex.  The 
Service  will  open  the  refuge  to  sport 
fishing.  Sport  fishing  has  traditionally 
occurred  in  the  State-controlled  wafers 
near  the  refuge,  with  no  adverse 
impacts.  The  fishing  program  will  only 
permit  bank  fishing  from  refuge  lands 
into  the  surrounding  waters,  and  only 
during  daylight  hours.  Fishing  will  not 
be  permitted  during  the  refuge  hunting 
season.  Refuge  fishing  will  be  in 
accordance  with  State  regulations  which 
ensure  the  conservation  of  the  fishery 
resource.  In  the  experience  of  the 
Service,  the  fishing  activity  will  not 
adversely  affect  migratory  bird  habitat. 
Therefore,  the  opening  of  Harris  Neck 
NWR  to  sport  fishing  is  in  compliance 
with  the  Refuge  Administration  Act.  The 
estimated  annual  cost  of  the  fishing 
program  is  less  than  $100  since  no 
special  services  or  facilities  will  be 
required  to  administer  it.  Within  the 
annual  Savannah  Coastal  Refuge 
Complex  budget  of  approximately 
$590,000,  the  necessary  funds  are 
available  for  the  administration  of  the 
fishing  program.  Therefore,  the  opening 
of  Harris  Neck  NWR  to  sport  fishing  is 
in  compliance  with  the  Refuge 
Recreation  Act. 

Hobe  Sound  NWR  was  established  in 
1968  under  authority  of  the  Fish  and 
Wildlife  Act  of  1956  to  provide  nesting 
habitat  for  threatened  and  endangered 
marine  turtles.  The  Service  will  open  the 
refuge  to  sport  fishing.  Sport  fishing  has 
traditionally  occurred  in  the  State- 
controlled  wafers  near  the  refuge,  with 
no  adverse  impacts.  Refuge  fishing  will 
be  in  accordance  with  State  regulations 
which  ensure  the  conservation  of  the 


fishery  resource.  The  fishing  program 
will  permit  a  limited  number  of 
individuals  to  fish  from  designated 
beach  areas  on  the  refuge.  A  Section  7 
evaluation  indicated  that  because 
fishing  will  only  be  permitted  during 
daylight  hours,  it  will  not  interfere  with 
turtle  nesting,  which  occurs  at  night. 
Therefore,  the  opening  of  Hobe  Sound 
NWR  to  sport  fishing  is  in  compliance 
with  the  Refuge  Administration  Act.  The 
estimated  annual  cost  to  administer  the 
fishing  program  is  approximately  $750. 
Within  the  annual  refuge  budget  of 
approximately  $60,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Hobe  Sound 
NWR  to  sport  fishing  is  in  compliance 
with  the  Refuge  Recreation  Act. 

Lower  Suwannee  NWR  was 
established  in  1979  under  authority  of 
the  Fish  and  Wildlife  Act  of  1956  to 
protect  and  manage  a  unique  ecosystem 
used  by  wintering  waterfowl  and 
threatened  and  endangered  species,  and 
to  provide  essential  feeding  habitat  for 
the  West  Indian  Manatee.  The  Service 
will  open  the  refuge  to  sport  fishing. 
Sport  fishing  has  traditionally  occurred 
in  the  State-controlled  waters  near  the 
refuge,  with  no  adverse  impacts.  The 
fishing  program  will  only  permit  bank 
fishing  into  interior  refuge  waters. 
Fishing  will  not  be  permitted  during  the 
refuge  hunting  season.  Refuge  fishing 
will  be  in  accordance  with  State 
regulations  which  ensure  the 
conservation  of  the  fishery  resource.  In 
the  experience  of  the  Service,  the  fishing 
activity  will  not  adversely  affect 
waterfowl  or  Manatee  habitat.  A  section 
7  evaluation  indicated  that  threatened 
and  endangered  wildlife  species, 
including  the  Manatee,  will  not  be 
adversely  impacted  by  the  fishing 
activity  either.  For  these  reasons,  the 
opening  of  Lower  Suwannee  NWR  to 
sport  fishing  is  in  compliance  with  the 
Refuge  Administration  Act.  The 
estimated  annual  cost  to  administer  the 
fishing  program  is  approximately  $1,000. 
Within  the  annual  refuge  budget  of 
approximately  $70,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Lower 
Suwannee  NWR  to  sport  fishing  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Pelican  Island  NWR  was  established 
in  1903  by  an  unnumbered  Executive 
Order  as  "a  preserve  and  breeding 
ground  for  native  birds",  and 
redesignated  by  Proclamation  2416  in 
1940.  The  Service  will  open  the  refuge  to 
sport  fishing.  Sport  fishing  has 
traditionally  occurred  in  the  State- 


controlled  waters  near  the  refuge,  with 
no  adverse  impacts.  Refuge  fishing  will 
be  in  accordance  with  State  regulations 
which  ensure  the  conservation  of  the 
fishery  resource.  The  fishing  program 
will  only  permit  fishing  during  daylight 
hours  from  designated  areas  of  the 
refuge  into  the  surrounding  waters.  The 
public  will  continue  to  be  prohibited 
from  using  these  portions  of  the  refuge 
that  are  sanctuary  for  colonial  nesting 
birds.  Therefore,  the  opening  of  Pelican 
Island  NWR  to  sport  fishing  is  in 
compliance  with  the  Refuge 
Administration  Act.  The  estimated 
annual  cost  of  the  fishing  program  is  less 
than  $100  since  no  special  services  or 
facilities  will  be  required  to  administer 
it.  Within  the  annual  refuge  budget  of 
approximately  $12,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Pelican  Island 
NWR  to  sport  fishing  is  in  compliance 
with  the  Refuge  Recreation  Act. 

Pinckney  Island  NWR  was 
established  in  1975  under  authority  of 
the  Fish  and  Wildlife  Act  of  1956  to 
provide  feeding  and  nesting  habitat  for 
migratory  birds.  It  is  currently 
administered  as  part  of  the  Savannah 
Coastal  Refuge  Complex.  The  Service 
will  open  the  refuge  to  sport  fishing. 
Sport  fishing  has  traditionally  occurred 
in  the  waters  near  the  refuge,  with  no 
adverse  impacts.  The  fishing  program 
will  only  permit  fishing  from  boats  into 
tidal  creeks.  A  lease  with  the  State  of 
South  Carolina  conveys  jurisdiction  of 
these  waters  to  the  Service.  Refuge 
fishing  will  be  in  accordance  with  State 
regulations  which  ensure  the 
conservation  of  the  fishery  resource.  In 
the  experience  of  the  Service,  the  fishing 
activity  will  not  adversely  affect 
migratory  bird  habitat.  Therefore,  the 
opening  of  Pinckney  Island  NWR  to 
sport  fishing  is  in  compliance  with  the 
Refuge  Administration  Act.  The 
estimated  annual  cost  of  the  fishing 
program  is  less  than  $100  since  no 
special  services  or  facilities  will  be 
required  to  administer  it.  Within  the 
annual  Savannah  Coastal  Refuge 
Complex  budget  of  approximately 
$590,000,  the  necessary  funds  are 
available  for  the  administration  of  the 
fishing  program.  Therefore,  the  opening 
of  Pinckney  Island  NWR  to  sport  fishing 
is  in  compliance  with  the  Refuge 
Recreation  Act. 

Pinellas  NWR  was  established  in  1906 
by  an  unnumbered  Executive  Order  as 
"a  preserve  and  breeding  ground  for 
native  birds."  The  Service  will  open  the 
refuge  to  sport  fishing.  Sport  fishing  has 
traditionally  occurred  in  the  waters 
surrounding  the  refuge,  with  no  adverse 
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impacts.  Refuge  fishing  will  be  in 
accordance  with  State  regulations  which 
ensure  the  conservation  of  the  fishery 
resource.  The  fishing  activity  will  only 
permit  fishing  from  boats  into  the  waters 
surrounding  the  Tarpon  Key  portion  of 
the  refuge.  A  lease  with  the  State  of 
Florida  conveys  jurisdiction  of  these 
waters  to  the  Service.  No  fishing  will  be 
permitted  from  refuge  shores  to  protect 
colonial  nesting  birds.  Therefore,  the 
opening  of  Pinellas  NWR  to  sport  fishing 
is  in  compliance  with  the  Refuge 
Administration  Act.  The  estimated 
annual  cost  of  the  fishing  program  is  less 
than'SlOO  since  no  special  services  or 
facilities  will  be  required  to  administer 
it.  Within  the  annual  refuge  budget  of 
approximately  $2,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Pinellas  NWR 
to  sport  fishing  is  in  compliance  with  the 
Refuge  Recreation  Act. 

Tybee  NWR  was  established  in  1938 
by  Executive  Order  7882  as  "a  refuge 
and  breeding  ground  for  migratory  birds 
and  other  wildlife."  It  is  currently 
administered  as  part  of  the  Savannah 
Coastal  Refuge  Complex.  The  Service 
will  open  the  refuge  to  sport  fishing. 
Sport  fishing  has  traditionally  occurred 
in  the  State-controlled  waters  near  the 
refuge,  with  no  adverse  impacts.  The 
fishing  program  will  only  permit  bank 
fishing  from  refuge  lands  into  the 
surrounding  waters,  and  only  during 
daylight  hours.  Refuge  fishing  will  be  in 
accordance  with  State  regulations  which 
ensure  the  conservation  of  the  fishery 
resource.  In  the  experience  of  the 
Service,  the  fishing  activity  will  not 
adversely  affect  wildlife  populations  or 
habitats.  Therefore,  the  opening  of 
Tybee  NWR  to  sport  fishing  is  in 
compliance  with  the  Refuge 
Administration  Act.  The  estimated 
annual  cost  of  the  fishing  program  is  less 
than  $100  since  no  special  services  or 
facilities  will  be  required  to  administer 
it.  Within  the  annual  Savannah  Coastal 
Refuge  Complex  budget  of 
approximately  $590,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Tybee  NWR  to 
sport  fishing  is  in  compliance  with  the 
Refuge  Recreation  Act. 

Union  Slough  NWR  was  established 
in  1938  by  Executive  Order  7976  as  "a 
refuge  and  breeding  ground  for 
migratory  birds  and  other  wildlife",  and 
redesignated  by  Proclamation  2416  in 
1940.  The  Service  will  open  the  refuge  to 
migratory  game  bird,  upland  game,  and 
big  game  hunting.  Hunting  will  be 
limited  to  the  Buffalo  Creek  and  Schwob 
Units,  which  will  soon  be  transferred  to 


the  Service  from  the  Iowa  Conservation 
Commission.  The  State  has  permitted 
hunting  on  these  areas,  with  no  adverse 
impacts.  The  units  lie  adjacent  to  those 
portions  of  the  refuge  devoted  to 
intensive  management  for  migratory 
bird  production  and  maintenance. 
Hunting  will  be  regulated  to  assure  that 
disturbances  to  refuge  wildlife  and 
habitat  will  be  minor  and  temporary;  it 
will  occur  at  a  time  of  year  so  as  not  to 
disturb  nesting  birds.  Since  national 
wildlife  refuges  are  established 
primarily  to  safeguard  wildlife 
populations  and  their  habitats,  and  not 
intended  to  be  "safe  havens"  for 
individual  animals,  the  use  of  hunting  as 
a  management  tool  is  in  keeping  with 
refuge  purposes  to  conserve  wildlife 
populations  and  habitats.  For  these 
reasons,  the  opening  of  Union  Slough 
NWR  to  migratory  game  bird,  upland 
game,  and  big  game  hunting  is  an 
appropriate  use  of  the  discretion  given 
in  Proclamation  2416  to  allow  taking  of 
game  and  would  be  in  compliance  with 
the  Refuge  Administration  Act.  The 
estimated  annual  cost  to  administer  the 
hunting  program  is  approximately 
$2,500.  Within  the  annual  refuge  budget 
of  approximately  $130,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  hunting  program. 
Therefore,  the  opening  of  Union  Slough 
NWR  to  migratory  game  bird,  upland 
game,  and  big  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Wassaw  NWR  was  established  in 
1969  under  authority  of  the  Fish  and 
Wildlife  Act  of  1956  to  protect  wintering 
habitat  for  migratory  birds.  It  is 
currently  administered  as  part  of  the 
Savannah  Coastal  Refuge  Complex.  The 
Service  will  open  the  refuge  to  sport 
fishing.  Sport  fishing  has  traditionally 
occurred  in  the  State-controlled  waters 
near  the  refuge,  with  no  adverse 
impacts.  The  fishing  program  will  only 
permit  bank  fishing  from  refuge  lands 
into  the  surrounding  waters,  and  only 
during  daylight  hours.  Fishing  will  not 
be  permitted  during  the  refuge  hunting 
season.  Refuge  fishing  will  be  in 
accordance  with  State  regulations  which 
ensure  the  conservation  of  the  fishery 
resource.  In  the  experience  of  the 
Service,  the  fishing  activity  will  not 
adversely  affect  migratory  bird  habitat. 
Therefore,  the  opening  of  Wassaw  NWR 
to  sport  fishing  is  in  compliance  with  the 
Refuge  Administration  Act.  The  annual 
cost  of  the  fishing  program  is  less  than 
$1(X)  since  no  special  services  or 
facilities-will  be  required  to  administer 
it.  Within  the  annual  Savannah  Coastal 
Refuge  Complex  budget  of 
approximately  $590,000,  the  necessary 


funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Wassaw  NWR 
to  sport  fishing  is  in  compliance  with  the 
Refuge  Recreation  Act. 

Wheeler  NWR  was  established  in 
1938  by  Executive  Order  7926  as  "a 
refuge  and  breeding  ground  for 
migratory  birds  and  other  wild  life."  The 
Service  will  open  the  refuge  to  sport 
fishing.  The  fishing  activity  will  permit 
continuation  of  recreational  uses  which 
have  occurred,  with  no  adverse  impacts, 
since  before  the  refuge  was  established. 
Refuge  fishing  will  be  in  accordance 
with  State  regulations  which  ensure  the 
conservaton  of  the  fishery  resource.  The 
primary  use  of  the  refuge  by  migratory 
birds  is  during  the  fall  and  winter, 
whereas  the  peak  periods  of  fishing 
activity  will  be  during  spring  and 
summer.  In  the  experience  of  the 
Service,  the  fishing  activity  will  not 
adversely  affect  wildlife  populations  or 
habitats.  For  these  reasons,  the  opening 
of  Wheeler  NWR  to  sport  fishing  will 
not  interfere  with  the  purposes  for 
which  the  refuge  was  established  and  is 
in  compliance  with  the  Refuge 
Administration  Act.  The  estimated 
annual  cost  of  the  fishing  program  is  less 
than  $100  since  no  special  services  or 
facilities  will  be  required  to  administer 
it.  Within  the  annual  refuge  budget  of 
approximately  $420,000.  the  necessary 
funds  are  available  for  the 
administration  of  the  fishing  program. 
Therefore,  the  opening  of  Wheeler  NWR 
to  sport  fishing  is  in  compliance  with  the 
Refuge  Recreation  Act. 

Wolf  Island  NWR  was  established  in 
1930  by  Executive  Order  5316  as  "a 
refuge  and  breeding  ground  for  wild 
animals  and  birds",  and  redesignated  by 
Proclamation  2416  in  1940.  It  is  currenUy 
administered  as  part  of  the  Savannah 
Coastal  Refuge  Complex.  The  Service 
will  open  the  refuge  to  sport  fishing. 
Sport  fishing  has  traditionally  occurred 
in  the  State-controlled  waters  near  the 
refuge,  with  no  adverse  impacts.  The 
fishing  program  will  permit  bank  fishing 
from  refuge  lands  into  the  surrounding 
waters,  and  fishing  from  boats  into  the 
refuge-controlled  waters  of  two  creeks. 
Refuge  fishing  will  be  in  accordance 
with  State  regulations  which  ensure  the 
conservation  of  the  fishery  resource.  In 
the  experience  of  the  Service,  the  fishing 
activity  will  not  adversely  affect  wildlife 
populations  or  habitats.  Therefore,  the 
opening  of  Wolf  Island  NWR  to  sport 
fishing  is  appropriate  under 
Proclamation  2416  and  is  in  compliance 
with  the  Refuge  Administration  Act.  The 
estimated  annual  cost  of  the  fishing 
program  is  less  than  $100  since  no 
special  services  or  facilities  will  be 
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required  to  administer  it.  Within  the 
annual  Savannah  Coastal  Refuge 
Complex  budget  of  approximately 
S590.000,  the  necessary  funds  are 
available  for  the  administration  of  the 
fishing  program.  1  herefore,  the  opening 
of  Wolf  Island  NWR  to  sport  fishing  is 
in  compliance  with  the  Refuge 
Recreation  Act. 

In  summary,  the  Service  has 
determined  that  these  hunting  and 
fishing  programs  will  be  appropriate 
incidental  or  secondary  uses  of  these 
refuges:  will  be  compatible  with,  will  not 
interfere  with,  and  in  some  cases  will 
enhance,  the  primary  purposes  for  which 
these  refuges  were  established;  will  be 
biologically  sound  and  compatible  with 
the  principles  of  sound  wildlife 
management;  and  will  not  be 
inconsistent  with  any  other  previously 
authorized  Federal  programs  or  with  the 
primary  objectives  of  these  refuges.  The 
Service  has  further  determined  that 
funds  are  available  for  administration  of 
these  programs,  and  that  these  programs 
are  otherwise  in  the  public  interest  in 
that  they  will  provide  needed 
recreational  opportunities  without 
impairment  of  the  resource.  Hunting  and 
fishing  plans  are  developed  for  each 
hunting  and  fishing  program  on  a  refuge 
prior  to  the  opening  of  the  refuge  to 
hunting  and/or  fishing.  In  some  cases, 
refuge-specific  hunting  and/or  fishing 
regulations  are  included  as  a  part  of  the 
hunting  or  fishing  plan  to  ensure  the 
compatibility  of  the  programs  with 
refuge  purposes.  For  this  reason,  refuge- 
specific  regulations  necessary  for  the 
hunting  and  fishing  programs  outlined 
above  are  also  included  in  this 
rulemaking.  Refuge-specific  regulations 
for  refuges  open  to  migratory  game  bird, 
upland  game,  and  big  game  hunting  are 
codified  in  50  CFR  Part  32.  §S  32.12. 
32.22,  and  32.32.  respectively  (see  49  FR 
36736,  49  FR  38642,  49  FR  37093,  49  FR 
43549,  and  49  FR  50049).  On  July  23, 
1985,  at  50  FR  29972,  a  final  rule  was 
published  which  codified  refuge-speciHc 
fishing  regulations  for  refuges  open  to 
sport  fishing  in  50  CFR  Part  33,  SS  33.5 
through  33.54. 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation."  of  February  17. 1981. 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.]  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

It  is  estimated  that  the  opening  of 
these  refuges  to  hunting  and  fishing  will 
generate  approximately  130,000  annual 
visits.  Using  data  from  the  1980  National 
Survey  of  Hunting,  Fishing,  and 
Wildlife-Associated  Recreation,  total 
annual  receipts  generated  from 
purchases  of  food,  transportation, 
hunting  equipment,  fishing  gear,  fees, 
and  licenses  associated  with  these 
programs  are  expected  to  be 
approximately  $2.6  million,  or 
substantially  less  than  $100  million.  In 
addition,  since  these  estimated  receipts 
will  be  spread  over  11  states,  the 
implementation  of  this  rule  should  not 
have  a  significant  economic  impact  on 
the  overall  economy  of  a  particular 
region,  industry  or  group  of  industries, 
or  level  of  government. 

With  respect  to  small  entities,  this 
rule  will  have  a  positive  aggregate 
economic  effect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  refuge  openings  will 
provide  recreational  opportunities  and 
generate  economic  benefits  that  will  not 
otherwise  exist,  and  will  impose  no  new 
cost  on  small  entities.  While  the  number 
of  small  entities  likely  to  be  affected  is 
not  known,  the  number  is  judged  to  be 
small.  Moreover,  the  added  costs  to  the 
Federal  government  of  law  enforcement, 
posting,  etc.,  needed  to  implement 
activities  under  this  rule  will  be  less 
than  the  income  generated  from  the 
implementation  of  these  hunting  and/or 
sport  fishing  programs.  Accordingly,  the 
Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  and  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  Service  has  received  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  the  information 
collection  requirements  of  these 
regulations  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
These  requirements  are  presently 
approved  by  OMB  as  cited  below: 


Type  o<  Monnalion  Cotleclion 


Hunter  Surveys 

Special  Use  Permits 

Hunter    Reservation/Permit 
Assigrwneni 


Application/ Bbnd 


OMB 

Approval 

No 


1018-0044 
1018-0046 


1018-0047 


These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
that  must  be  cleared  by  OMB. 

Environmental  Considerations 

The  "Final  Environmental  Statement 
for  the  Operation  of  the  National 
Wildlife  Refuge  System"  (FES  76-59) 
was  filed  with  the  Council  on 
Environmental  Quality  on  November  12. 
1976;  a  notice  of  availability  was 
published  in  the  Federal  Register  on 
November  19, 1976  (41  FR  51131). 
Pursuant  to  the  requirements  of  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(C)). 
environmental  assessments  were 
prepared  for  these  refuge  openings. 
Section  7  evaluations  were  prepared, 
where  appropriate,  pursuant  to  the 
Endangered  Species  Act. 

Stephen  J.  Lewis,  Division  of  Refuge 
Management,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC,  is  the  primary 
author  of  this  rulemaking  document. 

List'of  Subjects 

50  CFR  Part  32 

Hunting.  National  Wildlife  Refuge 
System.  Wildlife,  Wildlife  refuges. 

50  CFR  Part  33 

Fishing,  National  Wildlife  Refuge 
System,  Wildlife  refuges. 

Accordingly,  Parts  32  and  33, 
Subchapter  C.  Chapter  I  of  Title  50  of 
the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below: 

PART  32— [AMENDED] 

1.  The  authority  citation  for  Part  32  is 
revised  to  read  as  follows: 

Authority:  Sec.  2.  33  Stat.  614,  as  amended, 
sec.  5,  43  Stat.  651,  sec.  5,  45  Stat.  449,  sec.  10, 
45  Stat.  1224,  sec.  4,  48  Stat.  402,  as  amended, 
sec.  4.  48  Stat.  451.  as  amended,  sec.  2,  48 
Stat.  1270,  sec.  4.  76  Stat.  654,  as  amended, 
sec.  4,  80  Stat.  927;  5  U.S.C.  301, 16  U.S.C,  685, 
725,  690d,  715i,  664,  718d,  43  U.S.C.  315a,  16 
U.S.C.  460k,  668dd;  sec.  2,  80  Stat.  926: 16 
U.S.C.  668bb:  Proclamation  2416,  5  FR  2677.  3 
CFR,  1938-1943  Comp.,  p.  167;  E.0. 1014 
(January  26, 1909). 

2.  Section  32.11  is  amended  by  adding 
Buenos  Aires  NWR,  AZ,  Union  Slough 
NWR.  lA.  Harbor  Island  NWR,  MI.  and 
Bogue  Chitto  NWR.  MS.  alphabetically 
by  State  as  follows: 
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§  32. 11     List  Of  open  areas;  migratory 
game  birds. 


*         * 


Arizona 

Buenos  Aires  National  Wildlife  Refuge 


*  *  * 


Iowa 

Union  Slough  National  Wildlife  Refuge 


*         • 


Michigan 

Harbor  Island  National  Wildlife  Refuge 

*         t         »         *         * 

Mississippi 

Bogue  Chitto  National  Wildlife  Refuge 

***** 

3.  Section  32.12  is  amended  by 
redesignating  paragraphs  (c)  through  (rr) 
as  (d)  through  (ss),  respectively;  adding 
a  new  paragraph  (c);  redesignating 
newly  designated  paragraphs  (v)(l) 
through  (v)(6)  as  paragraphs  (v)(2) 
through  (v)(7),  respectively;  and  by 
adding  a  new  paragraph  (v)(l]  as 
follows: 

§  32.12    Refuge-specific  regulations; 
migratory  game  birds. 

***** 

(c)  Arizona — Buenos  Aires  National 
Wildlife  Refuge.  Hunting  of  mourning 
doves,  white-winged  doves,  ducks, 
geese,  and  coots  is  permitted  on 
designated  areas  of  the  refuge. 
***** 

(v)  Mississippi — (1)  Bogue  Chitto 
National  Wildlife  Refuge.  Hunting  of 
ducks,  geese,  coots,  and  woodcock  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(!)  Duck  hunting  is  not  permitted 
during  the  special  teal  season. 

(ii)  Hunting  is  permitted  until  noon 
each  day. 

(iii)  Only  temporary  blinds  are 
permitted. 
***** 

4.  Section  32.21  is  amended  by  adding 
Buenos  Aires  NWR,  AZ,  Union  Slough 
NWR,  lA,  Harbor  Island  NWR,  MI, 
Bogue  Chitto  NWR,  MS,  and  Buffalo 
Lake  NWR,  TX,  alphabetically  by  State 
as  follows: 

S  32.21    List  of  open  areas;  upland  game. 


Arizona 

Buenos  Aires  National  Wildlife  Refuge 

Iowa 

Union  Slough  National  Wildlife  Refuge 


Michigan 

Harbor  Island  National  Wildlife  Refuge 


***** 


Mississippi 

Bogue  Chitto  National  Wildlife  Refuge 


*  *  *         * 


*         * 


*  * 


Texas 

Buffalo  Lake  National  Wildlife  Refuge 

*         *  '       *         *         * 

5.  Section  32.22  is  amended  by 
redesignating  paragraph  (b)  introductory 
text  and  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)  as  paragraphs  (b)(2),  (b){2)(i). 
(b)(2)(ii),  and  {b)(2)(iii),  respectively; 
adding  a  new  paragraph  (b)(1); 
redesignating  paragraphs  (v)(l)  through 
(v)(6)  as  paragraphs  (v)(2)  through  (v){7), 
respectively;  by  adding  a  new  paragraph 
(v)(l);  by  redesignating  paragraph  (kk) 
introductory  text  and  paragraphs  (kk)(l) 
and  (kk)(2)  as  paragraphs  (kk){2), 
(kk)(2)(i),  and  (kk)(2)(ii),  respectively; 
and  by  adding  a  new  paragraph  (kk)(l) 
as  follows: 

§  32.22    Refuge-specific  regulations; 
upland  game. 

***** 

(b)  Arizona — (1)  Buenos  Aires 
National  Wildlife  Refuge.  Hunting  of 
quail  (except  masked  bobwhite  quail), 
cottontail  rabbit,  jackrabbit,  coyote,  fox, 
and  bobcat  is  permitted  on  designated 
ares  of  the  refuge. 

(2)  Kofa  National  Wildlife  Refuge. 


(v)  Mississippi — (1)  Bogue  Chitto 
National  Wildlife  Refuge.  Hunting  of 
squirrel,  rabbit,  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(!)  Dogs  are  permitted  for  rabbit 
hunting  following  the  last  day  of  the 
State  deer  season. 

(ii)  Hunting  of  raccoon  and  opossum  is 
permitted  from  the  opening  day  of  the 
State  season  through  the  month  of 
November. 
***** 

(kk)  Texas — (1)  Buffalo  Lake  National 
Wildlife  Refuge.  Hunting  of  pheasant  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
A  refuge  hunting  permit  is  required. 

(2)  Hagerman  National  Wildlife 
Refuge.  *  "  * 
***** 

6.  Section  32.31  is  amended  by  adding 
Buenos  Aires  NWR,  AZ,  Union  Slough 
NWR,  lA.  Harbor  Island  NWR.  MI. 
Bogue  Chitto  NWR,  MS,  Back  Bay  NWR, 
VA,  and  Columbian  White-tailed  Deer 
NWR,  WA,  alphabetically  by  State  as 
follows: 


§  32.31     List  Of  open  areas;  big  game. 


*         * 


Arizona 

Buenos  Aires  National  Wildlife  Refuge 


*         ♦         *         * 


Iowa 

Union  Slough  National  Wildlife  Refuge 


*  * 


*  * 


Michigan 

Harbor  Island  National  Wildlife  Refuge 


***** 


Mississippi 

Bogue  Chitto  National  Wildlife  Refuge 


*         *         •         * 


Virginia 

Back  Bay  National  Wildlife  Refuge 


*         * 


*         * 


Washington 

Columbian  White-tailed  Deer  National 
Wildlife  Refuge 


*  * 


*  • 


7.  Section  32.32  is  amended  by 
redesignating  paragraphs  (b)(1)  through 
(b)(3)  as  paragraphs  (b)(2)  through  (b)(4]. 
respectively;  adding  a  new  paragraph 
(b)(1);  redesignating  paragraph  (p) 
introductory  text  and  paragraphs  (p)(l) 
through  (p)(4)  as  paragraphs  (p)(l)  and 
(p](l)(i)  through  (p)(l)(iv),  respectively; 
by  adding  a  new  paragraph  (p)(2);  by 
redesignating  paragraphs  (v)(l)  and 
(v)(2)  as  paragraphs  (v)(2)  and  (v)(3). 
respectively;  by  adding  a  new  paragraph 
(v)(l);  by  redesignating  paragraphs  (x)(l) 
through  (x)(6)  as  paragraphs  (x)(2) 
through  (x)(7),  respectively:  by  adding  a 
new  paragraph  (x)(l);  by  redesignating 
paragraphs  (qq)(l)  through  (qq)(3)  as 
paragraphs  (qq)(2)  through  (qq)(4), 
respectively:  and  by  adding  a  new 
paragraph  (qq)(l)  as  follows: 

§  32.32    Refuge-specific  regulations;  big 
game. 

*   ,     *         *         *         * 

(b)  Arizona — (1)  Buenos  Aires 
National  Wildlife  Refuge.  Hunting  of 
mule  deer,  white-tailed  deer,  and 
javelina  is  permitted  on  designated 
areas  of  the  refuge. 
***** 

(p)  Iowa — (1)  De  Soto  National 
Wildlife  Refuge.  *  '  * 

(2)  Union  Slough  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge. 
***** 

(v)  Michigan — (1)  Harbor  Island 
National  Wildlife.  Hunting  of  white- 
tailed  deer  and  black  bear  is  permitted 
on  designated  areas  of  the  refuge. 
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(x)  Mississippi — (1)  Bogue  Chitto 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  and  turkey  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Archery  hunting  is  permitted. 

(ii)  A  14-day  primitive  weapon  deer 
hunt  is  permitted  beginning  December  2. 
During  this  hunt,  one  deer  of  either  sex 
may  be  taken. 

(iii)  An  8-day  gun  deer  hunt  is 
permitted  beginning  December  16. 
During  this  hunt,  only  male  deer  may  be 
taken. 
***** 

[qq)  Virginia — (1)  Back  Bay  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Only  shotguns  20  gauge  or  larger, 
loaded  with  buckshot  and/or  rifled 
slugs,  and  bow  and  arrow,  are 
permitted. 

(iii)  Dogs  are  not  permitted. 

(iv)  Possession  of  loaded  firearms  or 
nocked  arrows  is  not  permitted  on 
refuge  roads  or  proclamation  waters. 

(v)  Hunters  must  wear  in  a 
conspicuous  manner  on  head,  chest,  and 
back,  a  minimum  of  400  square  inches  of 
"hunter  orange"  clothing  or  material. 


PART  33— {AMENDED] 

8.  The  authority  citation  for  Part  33  is 
revised  to  read  as  follows: 

Authority:  Sec.  2,  33  Stat.  614,  as  amended, 
sec.  5,  43  Stat.  651.  sees.  5, 10.  45  Stat.  449, 
1224,  sees.  4,  2,  46  Stat.  402,  as  amended.  451, 
1270,  sec.  4,  76  Stat.  654;  5  U.S.C.  301, 16 
U.S.C.  685,  725,  690d,  715i,  664,  718d.  43  U.S.C. 
315a.  16  U.S.C.  460k:  sec.  2,  80  Stat.  926:  16 
U.S.C.  668bb:  Proclamation  2416,  5  FR  2677,  3 
CFR,  1938-1943  Comp.,  p.  167;  E.  0. 1014 
(January  26, 1909). 

9.  Section  33.4  is  amended  by  adding 
Bon  Secour  NWR,  AL,  Wheeler  NWR, 
AL,  Cedar  Keys  NWR,  FL.  Egmont  Key 
NWR.  FU  Hobe  Sound  NWR.  FL,  Lower 
Suwannee  NWR,  FL.  Pelican  Island 
NWR,  FL.  Pinellas  NWR,  FL,  Harris 
Neck  NWR,  GA,  Tybee  NWR.  GA, 
Wassaw  NWR,  GA,  Wolf  Island  NWR. 
GA.  Pinckney  Island  NWR.  SC.  and 
Columbian  White-tailed  Deer  NWR. 
WA,  alphabetically  by  State  as  follows: 

§  33.4    List  of  open  areas;  sport  fishing. 


Alabama 

Bon  Secour  National  Wildlife  Refuge 
*       .  *         *         *         * 

Wheeler  National  Wildlife  Refuge 


Florida 

Cedar  Keys  National  Wildlife  Refuge 


*         * 


*         * 


Egmont  Key  National  Wildlife  Refuge 
***** 

Hobe  Sound  National  Wildlife  Refuge 

***** 

Lower  Suwannee  National  Wildlife  Refuge 

***** 

Pelican  Island  National  Wildlife  Refuge 

***** 

Pinellas  National  Wildlife  Refuge 


*  * 


Georgia 

Harris  Neck  National  Wildlife  Refuge 

***** 

Tybee  National  Wildlife  Refuge 
Wassaw  National  Wildlife  Refuge 
Wolf  Island  National  Wildlife  Refuge 
***** 

South  Carolina 

Pinckney  Island  National  Wildlifa  Refuge 

***** 

Washington 

Columbian  White-tailed  Deer  National 

Wildlife  Refuge 
***** 

10.  Section  35.5  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)  and  (c),  respectively:  and 
by  adding  new  paragraphs  (a)  and  (d).  to 
read  as  follows: 

§  33.5    Refuge^pecific  fishing 
regulations— Alabama. 

(a)  Bon  Secour  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Fishing  is  permitted  during  daylight 
hours  only. 

(2)  Only  nonmotorized  boats  and 
boats  with  electric  motors  are  permitted 
on  Gator  and  Little  Gator  Lakes. 
***** 

(d)  Wheeler  National  Wildlife  Refuge. 
Fishing  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Bank  fishing  is  not  permitted 
around  the  shoreline  of  the  refuge 
headquarters  and  in  the  display  pool. 

11.  Section  33.13  is  amended  by 
redesignating  paragraphs  (a),  (b),  (c),  (d), 
(e),  and  (f)  as  paragraphs  (d).  (e).  (g),  (h), 
(k).  and  (1).  respectively;  and  by  adding 
new  paragraphs  (a),  (b),  (c).  (f),  (i),  and 
(j)  as  follows: 

§  33.13    Refuge-specific  fishing 
regulations— florida. 

(a)  Cedar  Keys  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Fishing  is  permitted  during  daylight 
hours  only. 


(2)  Fishing  is  permitted  year-round, 
from  refuge  beaches  only. 

(b)  Egmont  Key  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Fishing  is  permitted  during  daylight 
hours  only. 

(2)  Fishing  is  permitted  year-round, 
from  refuge  beaches  only. 

(c)  Hobe  Sound  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Fishing  is 
permitted  year-round,  during  daylight 
hours  only. 
***** 

(f)  Lower  Suwannee  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Bank  fishing  is 
permitted  into  interior  refuge  creeks, 
borrow  pits,  and  canals  from  March  15 
to  September  30  only. 
***** 

(i)  Pelican  Island  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Fishing  is  permitted  year-round. 

(2)  Bank  fishing  from  spoil  islands  is 
permitted,  during  daylight  hours  only. 

(j)  Pinellas  National  Wildlife  Refuge. 
Fishing  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Fishing  is  only  permitted  from 
boats,  into  the  waters  surrounding 
Tarpon  Key. 
***** 

12.  Section  33.14  is  amended  by 
redesignating  paragraphs  (c)  through  (e) 
as  paragraphs  (d)  through  (f), 
respectively;  and  by  adding  new 
paragraphs  (c),  (g),  and  (h)  as  follows: 

§  33.14    Refuge-specific  fishing 
regulations — Georgia. 

(c)  Harris  Neck  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Fishing  is  permitted  year-round, 
except  during  refuge  hunts. 

(2)  Bank  fishing  into  estuarine  waters 
is  permitted,  during  daylight  hours  only. 
***** 

(g)  Wassaw  National  Wildlife  Refuge. 
Fishing  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(1)  Fishing  is  permitted  year-round 
except  during  refuge  hunts. 

(2)  Bank  fishing  into  estuarine  waters 
is  permitted,  during  daylight  hours  only, 

(h)  Wolf  Island  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
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designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Fishing  is  permitted  year-round. 

(2)  Fishing  from  boats  is  only 
permitted  on  Beacon  and  Wolf  Creeks. 

(3)  Bank  fishing  into  estuarine  waters 
is  permitted,  during  daylight  hours  only. 

13.  Section  33.44  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (d)  and  (e),  respectively;  and 


by  adding  a  new  paragraph  (c)  as 
follows: 

§33.44    Refuge-specific  fishing 
regulations— South  Carolina. 
*        •        <        t        * 

(c)  Pinckney  Island  National  Wildlife 
Refuge.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Fishing  is  permitted  year-round. 


(2)  Fishing  is  only  permitted  from 
boats,  into  the  estuarine  waters  adjacent 
to  the  refuge. 
*        •        *        *        • 

Dated:  August  7, 1985. 

WiUiam  P.  Horn. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  85-20271  Filed  8-23-85;  8:45  am] 
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This  section  of  tfie  FEDERAL  REGISTER 
contains  notices  to  the  public  oH  the 
proposed  issuance  of  niles  and 
regulations.   The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  .participate  in  the  mle 
making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

So<l  Conservation  Service 

7  CFR  Part  655 

State  Specifications  for  Soil  Removal, 
Stockpiling,  Replacement  and 
Reconstruction  for  Surface  Coal 
Mining  and  Reclamation  Operations  in 
Illinois,  Kentucky,  North  Dakota,  and 
Ohio 

agency:  Soil  Conservation  Service. 
USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Soil  Conservation 
Service  (SCS)  of  the  U.S.  Department  of 
Agriculture  (USDA)  intends  to  propose  a 
rule  and  develop  an  administrative 
record  on  the  specifications  for  soil 
handling  (removal,  stockpiling, 
replacement,  and  reconstruction)  related 
to  mining  activities  on  prime  farmland 
as  provided  for  in  section  515(b)(7)  of 
the  Surface  Mining  Control  and 
Reclamation  Act.  In  Illinois,  Kentucky, 
North  Dakota  and  Ohio,  SCS  staff 
specialists,  in  cooperation  with  State 
regulatory  authorities  and  others,  are 
developing  drafts  of  such  specifications 
for  effective  soil  handling  with 
consideration  of  the  soils,  climate, 
geology,  crops,  and  mining  technologies 
within  each  state.  Interested  individuals 
may  obtain  copies  of  the  draft 
specifications  by  requesting  them  from 
the  SCS  State  Conservationists  in  these 
states.  Similar  drafts  are  also  being 
developed  in  other  states  affected  by 
section  515(b)(7),  but  they  are  in  less 
advanced  stages  at  this  time. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  E.  McCormack.  National  Leader, 
Soil  Technology,  Soil  Survey  Division, 
Soil  Conservation  Service,  P.O.  Box 
2890.  Washington.  D.C.  20013.  For  copies 
of  the  draft  speciBcations.  contact:  John 
J.  Eckes.  State  Conservationist,  Springer 


Federal  Building.  301  North  Randolph 
Street.  Champaign.  Illinois  61820; 
Randall  W.  Giessler,  State 
Conservationist,  333  Waller  Avenue. 
Room  305.  Lexington,  Kentucky  40504; 
August  J.  Dombusch,  State 
Conservationist,  Rosser  Avenue  &  Third 
Street.  Federal  Building.  P.O.  Box  1458, 
Bismarck,  North  Dakota  58502;  Harry  W. 
Oneth.  State  Conservationist.  200  North 
High  Street.  Room  522,  Columbus.  Ohio 
43215. 

SUPPLEMENTARY  INFORMATION: 

(a)  Background.  Section  515(b)(7)  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act).  Pub. 
L.  95-fi7.  30  U.S.C.  1201  et  seq..  requires 
the  Secretary  of  Agriculture  to  establish 
speciHcations  for  soil  removal,  storage, 
replacement  and  reconstruction  for  all 
prime  farmlands,  as  identified  in  section 
507(b)(16)  of  the  Act.  to  be  mined  and 
reclaimed.  This  function  was  delegated 
to  the  Soil  Conservation  Service  (SCS) 
by  the  Secretary  of  Agriculture  in  7  CFR 
801.2(i). 

(b)  SCS  has  determined  that  it  is  not 
possible  or  appropriate  to  develop 
national  specifications  for  soil  handling 
because  of  the  wide  diversity  of  soils, 
geology,  climate,  mining  equipment,  and 
crops  in  coal  mining  areas  across  the 
nation.  This  finding  is  reflected  in  the 
permanent  program  regulations 
published  by  the  Office  of  Surface 
Mining  (OSM).  U.S.  Department  of  the 
Interior,  specifically  in  30  CFR  823.4(a) 
which  states  that  "SCS  within  each 
State  shall  establish  specifications  for 
prime  farmland  soil  removal,  storage, 
replacement,  and  reconstruction."  That 
rule  further  elaborates  general 
provisions  of  such  specifications  under 
the  headings  Soil  Removal  and 
Stockpiling  (30  CFR  823.12)  and  Soil 
Replacement  (30  CFR  823.14). 

(c)  In  1984.  SCS  reversed  an  earlier 
position  that  the  specification  to  be 
established  in  each  State  were  highly 
technical  provisions  of  interest  to  only  a 
few  scientists  and  thus  that  it  would  not 
be  useful  or  helpful  to  obtain  public 
review  and  comment.  Due  to  previous 
recommendations  by  OSM  and  various 
concerned  individuals.  SCS  concluded 
that  the  specifications  should  be 
published  for  review  and  comment.  On 
October  1. 1984.  the  U.S.  District  Court 


for  the  District  of  Columbia  found  that 
these  specifications  must  be  published 
in  the  Federal  Register  for  public 
comment  (In  Re  Permanent  Surface 
Mining  Regulation  Litigation,  Civil 
Action  No.  79-1144). 

(d)  In  Illinois.  Kentucky,  North 
Dakota,  and  Ohio,  speciahsts  of  the 
Agricultural  Experiment  Stations  and 
the  State  regulatory  authorities  (SRA's) 
are  assisting  in  the  development  of  the 
specifications  for  soil  handling.  In 
addition,  individuals  employed  by  the 
mining  industry  and  others  are  providing 
pertinent  information.  To  the  fullest 
possible  extent,  the  state  specifications 
will  reflect  the  latest  scientific 
information  and  experience  available  to 
guide  reclamation  techniques  so  that 
levels  of  reclamation  required  by  the 
Act  can  be  achieved. 

General  National  Guidelines 

(a)  During  the  development  of  the 
proposed  state  specifications,  certain 
general  guidelines  were  provided  at  the 
national  level  by  SCS  to  assist  the  states 
in  developing  the  required 
specifications.  These  guidelines  reflect 
in-depth  discussions  between  SCS  and 
OSM  personnel,  university  scientists, 
scientists  and  others  of  the  coal  mining 
industry,  state  agencies  including  SRA's, 
and  members  of  conservation  and 
environmental  organizations.  Careful 
consideration  and  thorough  scientific 
evaluation  has  been  directed  toward 
development  of  both  the  national 
guidelines  and  the  draft  state 
specifications  to  assure  that  all  scientific 
evidence  is  properly  reflected. 

(b)  To  assist  in  imderstanding  the 
draft  state  specifications,  the  national 
guidelines  used  are  presented  herein  for: 
(a)  Soil  moisture  and  temperature  as 
they  affect  soil  handling;  (b) 
reconstructed  soil  slope;  (c)  depth  of  soil 
reconstruction;  (d)  substitute  soil 
materials;  (e)  compaction  and  density: 
(f)  and  texture  and  pH.  These  guidelines 
are  not  presented  as  rigid  standards  for 
universal  application,  but  do  represent 
minimum  levels,  in  general  terms,  for 
soil  handling.  Additional  provisions  of 
the  individual  state  specifications  are  a 
result  of  state  laws,  or  unique  soils, 
geology  and  climate. 

(1)  Soil  moisture  and  temperature. 
Operating  decisions  about  whether  the 
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soil  has  proper  moisture  conditions  for 
grading  must  be  the  responsibility  of  the 
mine  operator.  They  are  day-to-day  and 
hour-to-hour  decisions.  It  is  in  the  best 
interest  of  the  operator  and  a  clear 
requirement  of  the  Act,  that  the  soil  be 
handled  so  as  to  minimize  compaction 
and  to  help  assure  success  in  restoring 
soil  productivity.  Avoidance  of 
overcorripaction  has  proven  to  be  one 
aspect  of  restoring  soil  productivity  that 
is  difficult  in  many  cases  and  thus 
deserving  of  careful  attention  by  both 
the  industry  and  regulatory  authorities. 
Limiting  soil  handling  to  those  moisture 
conditions  at  which  proper  compaction 
is  least  difficult  to  achieve  is  thus 
dpsirnble. 

(2)  Reconstructed  soil  slope.  Most 
prime  farmland  has  slopes  of  less  than  5 
or  6  percent  and  the  creation  of  slopes 
favorable  to  agricultural  cropping  does 
not  generally  pose  a  difficult  problem  for 
mine  operators.  However,  in  some  cases 
the  prime  farmland  soil  was  level  or 
nearly  so,before  mining.  On  many  such 
soils,  farm  drainage  systems  had  been 
installed  prior  to  mining.  For  such  level 
areas,  it  is  advisable  to  reconstruct  the 
soils  with  slopes  of  1  to  2  percent  to 
assure  that  there  is  sufficient  runoff  to 
prevent  the  creation  of  undue  soil 
wetnnss.  it  is  essential  that  adequate 
surface  drainage  be  provided  so  that 
ponding  of  surface  water  is  avoided. 

There  may  be,  in  this  and  other  kinds 
of  situations,  the  opportunity  to  create, 
at  no  extra  cost,  a  soil  that  is  better 
drained,  less  erodible  and/or  more 
productive,  than  the  soil  that  existed 
prior  to  mining.  This  may  be  an 
attractive  opportunity  and  where  it  can 
be  done  at  no  extra  cost  to  the  mine 
operator,  SCS  should  bring  such  cases  to 
the  attention  of  the  SRA. 

(:i)  Depth  of  soil  reconstruction.  Most 
prime  farmland  soils  have  a  favorable 
rooting  depth  of  at  least  48  inches  and 
for  most  such  soils  proper  soil 
reconstruction  to  this  depth  will  result  in 
restoration  of  productivity.  However, 
there  may  be  some  prime  farmland  soils 
for  which  reconstruction  to  a  greater 
depth  is  needed.  The  48  inch  depth  is 
specified  in  state  laws  in  several  states. 

Where  bedrock  or  approved  root 
inhibiting  horizons  are  at  depths  of  less 
than  48  inches,  reconstruction  is  thus 
required  to  a  lesser  depth. 

Fragipans  or  other  root  inhibiting 
layers,  in  order  to  qualify  for  exclusion 
from  reconstruction,  must  contribute 
little  or  nothing  to  the  productive 
capacity  of  the  soil.  This  contribution 
must  be  less  than  0.06  inches  per  inch  of 
available  water  capacity  to  qualify  for 
such  exclusion. 

(4)  Compaction  and  density.  Because 
of  the  diversity  of  soil  texture,  rock 


fragments,  climate,  mining  equipment 
and  techniques,  it  has  not  been  possible 
to  establish  soil  density  standards 
which  clearly  relate  to  soil  productivity. 
In  spite  of  overall  high  soil  density,  there 
are  cases  where  good  root  deployment 
and  targeted  crop  yields  have  been 
achieved,  mainly  because  the  pattern  of 
pore  spaces  was  favorable.  On  the  other 
hand,  there  are  cases  in  which  the 
overall  density  is  not  high  and  good  root 
deployment  was  expected,  but  a  very 
thin  highly  compacted  layer  that  could 
not  be  detected  in  standard  test 
methods  prohibited  the  entry  of  plant 
roots. 

SCS  has  studied  the  density  issue  over 
a  period  of  more  than  5  years,  and  has 
concluded  that  more  research  is  needed 
before  useful  limits  of  density  can  be 
established.  Excessive  compaction 
within  the  required  depth  must  be 
avoided,  but  until  better  information  is 
available  it  is  necessary  to  evaluate 
crop  performance  and  root  system 
development  of  the  reference  crop(s)  to 
determine  whether  or  not  the  necessary 
porosity  exists.  Special  techniques  and 
equipment  that  will  prevent  over- 
compaction  will  be  used,  or  techniques 
that  will  alleviate  excessive  compaction 
should  be  required. 

(5)  Texture  and pH.  The  texture  and 
pH  of  the  reconstructed  soil  horizons 
will  be  essentially  the  same  as 
comparable  horizons  of  the  unmined 
soil,  or  of  any  approved  mixtures  of 
horizons  or  strata. 

Plans  for  rulemaking 

Accordingly,  for  the  purpose  of 
determining  the  proper  provisions  of 
specifications  for  soil  removal,  storage, 
replacement  and  reconstruction  as 
required  in  section  515(b)(7)  of  the  Act 
and  30  C¥R  823.12  and  823.14.  SCS 
intends  to  propose  a  rule,  on  a  state-by- 
state  basis,  which  will  address  the  issue 
of  how  the  soil  should  be  handled  in 
surface  coal  mining  and  reclamation 
operations  on  prime  farmland.  SCS 
invites  public  comment  on  the  national 
guidelines  published  herein,  and  on  the 
draft  state  specifications  being 
developed  in  Illinois,  Kentucky,  North 
Dakota  and  Ohio.  Similar  specifications 
are  in  early  stages  of  development  in  the 
other  states  with  surface  coal  mining  on 
prime  farmland.  As  appropriate,  SCS 
will  announce  their  availability  for 
review  in  the  Federal  Register. 
Wilson  Scaling, 
Chief. 
[FR  Doc.  85-20285  Filed  8-23-85;  8:45  am] 
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Agricultural  Marketing  Service 
7  CFR  Part  1032 

IDocltet  No.  AO-313-A33] 

Milk  in  the  Southern  Illinois  Marketing 
Area;  Recommended  Decision  and 
Opportunity  to  Hie  Written  Exceptions 
on  Proposed  Amendments  to 
Tentative  Marketing  Agreement  and  to 
Order 

agency:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  decision  recommends 
that  the  location  adjustment  provisions 
of  the  Southern  Illinois  order  be 
amended  to  reestablish  the  same 
location  value  of  milk  at  plants  in  the  St 
Louis  metropolitan  area  that  applied  at 
such  plants  under  the  former  St.  Louis- 
Ozarks  order,  which  was  terminated  on 
April  1, 1985.  The  amendment  was 
proposed  by  six  dairy  cooperatives  that 
represent  about  90  percent  of  the 
producers  who  supply  milk  to  the 
Southern  Illinois  market.  The  location 
adjustment  change  is  needed  to  assure 
that  an  adequate  supply  of  milk  for  fluid 
use  will  be  shipped  to  distributing  plants 
in  the  St.  Louis  metropolitan  area. 

DATE:  Comments  are  due  on  or  before 
September  10, 1985. 

ADDRESS:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1079,  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT 

John  F.  Borovies.  Marketing  Specialist. 
Dairy  Division.  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Washington.  D.C.  20250. 
(202)  447-2089. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  numl>er  of  small 
entities.  The  amendments  will  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 
Prior  document  in  this  proceeding: 
Notice  of  Hearing:  Issued  April  12. 
1985;  published  April  18. 1985  (50  FR 
15432). 
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Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  the  order 
regulating  the  handling  of  milk  in  the 
Southern  Illinois  marketing  area.  This 
notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250,  by 
the  15th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)).  It  is  found  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  have  a  comment 
period  which  is  longer  than  15  days 
because,  for  purposes  of  orderly 
marketing  in  the  area,  there  is  a  need  to 
resolve  the  issue  of  the  proposed 
location  adjustment  amendment  as  soon 
as  possible. 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Bridgeton. 
Missouri,  on  April  30, 1985,  pursuant  to  a 
notice  of  hearing  issued  April  12, 1985 
(50  FR  15432). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Location  adjustments. 

2.  Whether  emergency  marketing 
conditions  exist  with  respect  to  issue 
No.l. 

3.  Conforming  and  technical  changes. 

nndings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Location  adjustments. 

The  location  adjustment  provisions 
should  be  amended  to  provide  for  a  plus 
7-cent  location  adjustment  at  plants 
located  in  the  St.  Louis  metropolitan 
area.  Such  area  includes  the  city  of  St. 
Louis,  the  Missouri  counties  of  Jefferson, 
St.  Charles  and  St.  Louis  and  the 
adjacent  Illinois  counties  of  Madison 
(except  Alton  Township),  Monroe  and 
St.  Clair.  Application  of  the  7-cent 
location  adjustment  results  in 
reestablishing  the  same  location  value 


of  milk  that  existed  at  plants  in  this  area 
under  the  St.  Louis-Ozarks  order  that 
was  terminated  on  April  1, 1985. 

Six  cooperative  associations  (Mid- 
America  Dairymen,  Inc.,  Associated 
Milk  Producers,  Inc.,  Land  O'Lakes,  Inc., 
Midwest  Dairymen's  Company,  Prairie 
Farms  Dairy,  Inc.  and  Wisconsin  Dairies 
Cooperative)  that  represent  about  90 
percent  of  the  producers  who  supply  the 
Southern  Illinois  market  proposed  the 
location  adjustment  amendment  to 
reestablish  the  Class  I  price  level  that 
existed  at  plants  in  the  St.  Louis 
metropohtan  area  that  have  become 
regulated  under  the  Southern  Illinois 
order.  The  cooperatives  contend  that  the 
action  is  necessary  to  maintain  the 
historical  7-cent  price  difference  that 
existed  between  plants  in  the  St.  Louis 
area  and  plants  located  in  the  base  zone 
of  the  Southern  Illinois  marketing  area. 
The  cooperatives  contend  that  the 
maintenance  of  the  price  difference  is 
necessary  to  attract  a  supply  of  milk  to 
plants  in  the  St.  Louis  area  h-om 
alternative  production  areas  that  must 
be  relied  on  to  furnish  a  sufficient 
supply  of  milk  to  meet  the  fluid  milk 
needs  of  this  major  consumption  center. 
The  cooperatives  contend  that,  in  the 
absence  of  the  price  difference  between 
St.  Louis  and  Southern  Illinois  base  zone 
areas,  there  will  not  be  a  sufficient 
incentive  for  milk  to  be  shipped  to  the 
St.  Louis  area  from  production  areas 
that  are  also  a  source  of  supplemental 
supplies  for  plants  located  in  the  base 
zone  of  the  Southern  Illinois  marketing 
area.  In  effect,  the  cooperatives  contend 
that  there  is  a  greater  economic  service 
provided  in  supplying  the  St.  Louis  area 
since  the  supply  sources  are  further  from 
the  St.  Louis  area  than  from  plant 
locations  in  the  Southern  Illinois  base 
zone. 

The  location  adjustment  proposal  was 
opposed  by  three  handlers  that  operate 
distributing  plants  in  the  St.  Louis 
metropolitan  area  that  were  formerly 
regulated  under  the  St.  Louis-Ozarks 
order.  A  witness  for  the  handlers 
contended  that  there  should  be  no 
difference  in  prices  between  the  St. 
Louis  area  and  the  base  zone  of  the 
Southern  Illinois  marketing  area.  The 
witness  further  contended  that  the  Class 
I  price  plants  should  bear  a  relationship 
to  the  distances  that  such  plants  are 
located  from  Eau  Claire,  Wisconsin. 

The  St.  Louis-Ozarks  order  was 
terminated  effective  April  1, 1985.  Five 
distributing  plants  located  in  the  St. 
Louis  metropolitan  area  became 
reguJated  under  the  adjacent  Southern 
Illinois  order  as  a  result  of  their  fluid 
milk  sales  within  the  marketing  area. 
(Official  Notice  is  taken  of  the  Market 
Administrator's  Computation  of  Uniform 


Price  for  the  Southern  Illinois  order  for 
April  1985.)  As  a  result  of  the  change  in 
regulation,  distributing  plants  in  the  St. 
Louis  metropolitan  area  became  subject 
to  the  Southern  Illinois  base  zone  price, 
which  is  7  cents  per  hundredweight 
below  the  price  that  previously  applied 
at  such  plants  under  the  St.  Louis- 
Ozarks  order. 

The  metropolitan  St.  Louis  area  is  a 
major  consumption  center  with  a 
population  in  excess  of  2.2  million  and 
total  Class  I  route  sales  in  the  area 
during  1983  that  approached  461  million 
pounds.  The  St.  Louis  area  distributing 
plants  that  supply  the  metropohtan  area 
also  supply  a  substantial  proportion  of 
the  fluid  milk  needs  of  the  Southern 
Illinois  market.  Class  I  route  sales  by  St. 
Louis  area  plants  in  the  Southern  Illinois 
marketing  area  represents  about  28 
percent  of  the  total  sales  in  the  area,  or 
about  11  million  pounds  per  month. 
Hence,  these  plants  are  also  an  integral 
part  of  the  Southern  Illinois  market. 

The  St.  Louis  metropolitan  area  is  a 
deficit  milk  production  area.  Total  sales 
by  milk  dealers  in  the  St.  Louis  area  are 
considerably  greater  than  the  amount  of 
milk  produced  by  dairy  farmers  located 
within  a  50-mile  radius  of  St.  Louis.  In 
every  month  but  three  during  the  four- 
year  period  of  1981-1984,  route  sales  in 
the  St.  Louis  area  exceeded  production 
by  dairy  farmers  in  the  nearby 
production  area.  During  1983,  fluid  milk 
sales  exceeded  production  by  about  23 
million  pounds  per  month.  In  addition, 
the  total  Class  I  use  by  distributing 
plants  located  in  the  St.  Louis  area 
exceeded  direct  receipts  itom  producers 
by  about  11  million  pounds  per  month 
during  the  recent  15-month  period  of 
January  1984-March  1985. 

Because  there  is  not  sufficient 
quantity  of  milk  produced  in  the  nearby 
direct-ship  area  to  meet  the  fluid  needs 
of  distributing  plants  in  the  St.  Louis 
area,  such  distributing  plants  must  rely 
on  supplemental  shipments  of  milk  from 
plants  located  beyond  the  local 
procurement  area  to  meet  their  fluid 
milk  needs.  On  a  monthly  basis  over  the 
15-month  period,  shipments  from  supply 
plants  to  St.  Louis  distributing  plants 
ranged  from  a  low  of  23  million  pounds 
in  February  1985  to  a  high  of  30  million 
pounds  during  October  1984. 

Each  of  the  distributing  plants  in  the 
St.  Louis  area  that  will  be  regulated 
under  the  Southern  Illinois  order 
received  shipments  from  supply  plants 
during  the  aforementioned  15-month 
period.  Each  such  plant  depends  on  milk 
from  supply  plants  to  supplement  their 
direct  receipts  from  dairy  farmers. 
Supplemental  milk  supplies  from  supply 
plants  located  in  southwestern  and 
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south-central  Missouri,  and  formerly 
pooled  under  the  St.  Louis-Ozarks  order, 
likely  will  not  be  available  to  supply  the 
needs  of  distributing  plants  in  St.  Louis 
in  the  future.  The  milk  at  these  plants 
most  likely  will  be  attracted  to  markets 
to  the  south  where  higher  returns  to  the 
dairy  farmers  will  be  available  than  if 
such  plants  were  regulated  under  the 
Southern  Illinois  order.  Thus,  in  the 
future,  St.  Louis  distributing  plants  will 
have  to  place  greater  reliance  on 
supplemental  shipments  from  supply 
plants  located  primarily  to  the  north  of 
the  marketing  area. 

Distributing  plants  regulated  under 
the  Southern  Illinois  order  also  have 
depended  on  supplemental  milk 
shipments  from  supply  plants  and  other 
order  sources  to  furnish  their  needs.  For 
instance,  during  the  15-month  period  of 
January  1984-March  1985,  Southern 
Illinois  distributing  plants  imported  186 
million  pounds  or  about  12  million 
pounds  per  month  from  such  outside 
sources.  On  a  monthly  basis  over  that 
15-month  period,  shipments  to  Southern 
Illinois  distributing  plants  ranged  from  a 
low  of  10  million  pounds  in  March  1985 
to  a  high  of  about  15  million  pounds  in 
October  1984. 

There  are  two  supply  plants  regulated 
under  the  Southern  Illinois  order  that 
are  located  to  the  north  of  the  marketing 
area  at  Spring  Valley.  Minnesota,  and 
Waukon,  Iowa.  These  plants  were 
pooled  under  the  Southern  Illinois  order 
for  each  of  the  months  of  January  1984- 
March  1985.  In  that  capacity,  they  have 
constituted  a  regular  source  of 
supplemental  milk  for  Southern  Illinois 
distributing  plants. 

It  is  evident  that  distributing  plants  in 
the  St.  Louis  area  will  have  to  compete 
with  the  Southern  Illinois  base  zone 
price  for  supplies  of  supplemental  milk 
from  northern  supply  plants.  Since  it  is 
25  miles  further  from  Spring  Valley. 
Minnesota,  to  St.  Louis  than  to 
Carlinville,  Illinois,  it  costs  about  9  cents 
more  to  haul  milk  from  Spring  Valley  to 
the  St.  Louis  area  than  to  Carlinville. 
Likewise,  it  costs  about  12  cents  more  to 
haul  milk  from  the  supply  plant  at 
Waukon,  Iowa,  to  St.  Louis  rather  than 
to  Carlinville  because  it  is  35  miles 
further  from  Waukon  to  St.  Louis  than  it 
is  to  Carlinville.  Supplemental  milk  also 
has  been  shipped  to  St.  Louis  from  a 
supply  plant  located  at  Arlington.  Iowa. 
Because  it  is  35  miles  further  from 
Arlington  to  St.  Louis  than  to  Carlinville, 
it  costs  about  12  cents  more  to  transport 
milk  from  Arlington  to  St.  Louis  than  it 
does  to  move  the  milk  to  Carlinville.  If 
the  price  level  were  equal  at  St.  Louis 
and  Carlinville,  supplemental  milk  from 
the  foregoing  three  supply  plants  would 


not  be  attracted  to  the  more-distant  St. 
Louis  area. 

It  is  evident  from  the  foregoing  that 
the  location  pricing  proposal  advanced 
by  proponent  cooperatives  is  needed  to 
assure  that  adequate  supplies  of  milk  for 
fluid  use  will  be  shipped  to  distributing 
plants  in  the  St.  Louis  area.  A  7-cent 
plus  location  adjustment  for  plants  in 
the  St.  Louis  area  will  reflect  a  portion 
of  the  additional  cost  incurred  in 
securing  a  supply  of  milk  from  northern 
supply  areas  that  are  more  distant  from 
St.  Louis  than  from  other  Southern 
Illinois  plants.  Accordingly,  the 
necessary  changes  to  reestablish  the 
former  location  value  of  milk  at  plants  in 
the  St.  Louis  area  are  adopted  in  this 
decision. 

The  need  to  reflect  the  greater 
distances  that  milk  must  be  shipped 
from  northern  supply  plant  locations  to 
St.  Louis  area  plants,  versus  plants  in 
the  base  zone  of  the  Southern  Illinois 
marketing  area,  disputes  the  views  of 
opponent  handlers  who  contend  that 
there  should  be  no  difference  in  price 
between  the  two  areas.  A  higher  price  in 
the  St.  Louis  area,  relative  to  the  base 
zone  of  the  Southern  Illinois  marketing 
area  is  necessary  to  cover  at  least  a 
portion  of  the  additional  transportation 
cost  involved  in  shipping  milk  to  St. 
Louis  versus  Carlinville  from  northern 
supply  plant  locations.  In  addition,  the 
mileages  from  Eau  Claire,  Wisconsin,  to 
distributing  plants  in  the  St.  Louis  area, 
versus  the  mileage  from  Eau  Claire  to 
Carlinville.  supports  the  conclusion  that 
a  higher  price  is  necessary  in  the  St. 
Louis  area  than  in  Carlinville. 

2.  Whether  emergency  marketing 
conditions  exist  with  respect  to  issue 
No.l. 

The  hearing  notice  indicated  that 
evidence  would  be  taken  at  the  hearing 
to  determine  whether  the  omission  of  a 
recommended  decisioti  and  the 
opportunity  to  file  exceptions  thereto 
would  be  warranted  because  of 
emergency  marketing  conditions. 

Proponent  cooperatives  did  not 
present  any  evidence  of  emergency 
marketing  conditions,  but  requested  that 
a  decision  be  issued  as  expeditiously  as 
possible.  Since  no  information  of  a 
compelling  nature  was  presented,  it 
would  be  inappropriate  to  omit  the 
issuance  of  a  recommended  decision 
and  the  opportunity  for  interested 
parties  to  file  exceptions  to  such 
decision.  Consequently,  the  request  for 
emergency  action  is  denied. 

3.  Conforming  and  technical  changes. 
As  stated  in  issue  No.  1,  the  location 

adjustment  provisions  should  be 
amended  to  assure  the  delivery  of 
adequate  supplies  of  milk  for  fluid  use  to 


distributing  plants  in  the  St.  Louis 
metropolitan  area.  The  proposal  by 
cooperative  associations  would 
accomplish  this  objective  by 
establishing  a  plus  7-cent  location 
adjustment  at  plants  located  in  such 
area. 

Portions  of  the  area  in  the  State  of 
Illinois  that  were  proposed  to  be 
included  in  the  plus  7-cent  zone  are 
currently  located  within  the  Southern 
Illinois  marketing  area  while  other 
portions  in  the  States  of  Illinois  and 
Missouri  are  located  outside  the 
marketing  area.  Although  the  intent  of 
the  proposal  should  be  adopted,  the 
amendatory  language  contained  herein 
is  revised  from  what  was  proposed  to 
conform  with  the  current  zone-pricing 
structure  of  the  Southern  Illinois  order. 

The  Southern  Illinois  marketing  area 
currently  consists  of  three  zones  for 
pricing  purposes.  No  location 
adjustment  applies  at  plants  located  in 
the  base  zone.  Prices  at  plants  in  the 
northern  zone  are  7  cents  per 
hundredweight  below  the  base  zone 
price  while  prices  in  the  southern  zone 
are  7  cents  per  hundredwei^t  above  the 
base  zone  price. 

Those  portions  of  the  St.  Lotus 
metropolitan  area  that  are  currently 
located  in  the  base  zone  of  the 
marketing  area  should  be  included  in 
the  southern  zone.  The  remaining 
territory  in  the  States  of  Illinois  and 
Missouri  that  is  outside  the  marketing 
area  are  included  in  a  separate  pricing 
zone  with  a  plus  7-cent  location 
adjustment.  These  changes  do  not  result 
in  any  substantive  change  from  what 
was  proposed  but  are  more  consistent 
with  the  current  zone  pricing  structure  of 
the  order.  Several  other  minor  changes 
are  included  within  the  location 
adjustment  provisions  because  of  the 
above  modiflcations.  These 
modifrcations  are  also  of  a 
nonsubstantive  nature  and  are  intended 
to  make  the  entire  location  adjustment 
section  clearer  and  easier  to  read  and 
understand. 

In  addition  to  the  above  conforming 
changes,  two  technical,  nonsubstantive 
revisions  are  included  iii  the 
accompanying  amendments  to  the  order. 
One  of  these  incorporates  within  the 
order  language  the  currently  effective 
equivalent  price  determination  that  was 
issued  by  the  Acting  Assistant  Secretary 
on  March  21, 1985.  The  determination  of 
an  equivalent  price  for  use  in  computing 
Class  I  prices  under  the  Southern  Illinois 
order  was  necessitated  by  the  April 
1,1985,  termination  of  the  St.  Louis- 
Ozarks  order.  Prior  to  the  termination  of 
the  St.  Louis-Ozarks  order,  the  Class  I 
price  for  any  month  under  the  Southern 
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Illinois  order  was  the  Class  I  price  under 
the  St.  Louis-Ozarks  order  less  7  cents 
per  hundredweight.  In  order  to  establish 
monthly  Class  I  prices  under  the 
Southern  Illinois  order  that  are  identical 
to  Class  I  prices  that  would  be 
established  under  the  order  in  the 
absence  of  a  termination  of  the  St. 
Louis-Ozarks  order,  the  equivalent  price 
determination  speciHes  that  the  Class  I 
price  for  the  month  shall  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  $1.53.  Such  language  is 
hereby  incorporated  within  §  1032.50(a) 
to  update  7  CFR  Part  1032. 

A  review  of  7  CFR  part  1032  indicates 
that  S  1032.70(b)  should  be  terminated. 
This  provision  applies  to  a  seasonal 
payment  plan  that  was  terminated 
effective  April  7. 1980.  Consequently,  the 
provision  serves  no  useful  purpose  and 
is  terminated  to  update  future 
publications  of  the  Code  of  Federal 
Regulations. 

Rulings  on  Proposed  Findings  and 
Conclusions 

A  single  brief  and  proposed  Hndings 
and  conclusions  were  Hied  on  behalf  of 
one  interested  party.  Such  brief, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  such  interested 
party  are  inconsistent  with  the  findings 
and  conclusions  set  forth  herein,  the 
request  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decisions. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Southern 
Illinois  order  was  first  issued  and  when 
it  was  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  tlie  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  miUc  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 


quantity  of  pure  and  wholesome  milk, 
and  be  in  the  pubhc  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as.  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Recommended  Marketing  Agreement 
and  Order  Amending  the  Order 

The  recommended  marketing 
agreement  is  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  order,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  order,  as  amended, 
regulating  the  handling  of  milk  in  the 
Southern  Illinois  marketing  area  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  Of  Subjects  In  7  CFR  Fart  1032 

Milk  marketing  orders.  Milk.  Dairy 
products. 

PART  1032— MILK  IN  THE  SOUTHERN 
ILLINOIS  MARKETING  AREA 

The  authority  citation  for  Part  1032 
continues  to  read  as  follows: 

Authority:  Sec«.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

1.  Section  1032.2  is  revised  to  read  as 
follows: 

9  1032.2    Southern  Illinois  marketing  area. 

"Southern  Illinois  marketing  area", 
hereinafter  called  the  "marketing  area", 
means  all  the  territory  within  the 
following  counties,  all  of  which  are  in 
the  State  of  Illinois,  together  with  all 
municipal  corporations  therein  and  all 
institutions  owned  or  operated  by  the 
Federal,  State,  county,  or  municipal 
governments  located  wholly  or  partially 
within  such  counties: 

Base  zone 

Bond,  Calhoun,  Christian,  Clark.  Clay, 
Clinton,  Coles,  Crawford,  Cumberland. 
Edwards.  Effingham,  Fayette,  Greene.  Jasper, 
Jefferson,  Jersey,  Lawrence,  Macoupin, 
Madison  (Alton  Township  only),  Marion, 
Montgomery,  Richland,  Shelby,  Wabash. 
Washington  and  Wayne. 

Northern  Zone 

Champaign,  De  Witt,  Douglas,  Edgar, 
Logan,  Macon,  McLean,  Menard,  Morgan. 
Moultrie,  Piatt  Sangamon  and  Vermilion. 

Southern  Zone 

Franklin,  Hamilton.  Jackson,  Madison 
(except  Alton  Township),  Monroe,  Perry. 


Randolph.  Saline,  St.  Clair  (except  Scott 
Military  Reservation,  East  St.  Louis, 
Centreville,  Canteen,  and  Stites  Townships 
and  the  city  of  Belleville),  White  and 
Williamson. 

2.  In  §  1032.50.  paragraph  (a)  is 
revised  to  read  as  follows: 

91032.50    CtaM  price*. 
***** 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.53. 

3.  In  5  1032.52.  paragraph  (a)(1).  (2) 
and  (3)  is  revised  to  read  as  follows: 

9  1032.52 
handler*. 

(a)  •  •  • 

(1)  For  a  plant  located  within  one  of 
the  zones  designated  in  9  1032.2,  the 
adjustment  shall  be  as  follows: 


Plant  location  adjustments  for 


Zont 

Adjustment  per 

Base  Zo«i« _.    

Nnrtham  7noii        

NoaduMiiMnl 
Minu*  7oanl«. 

(2)  For  a  plant  located  outside  the 
marketing  area  but  in  any  of  the 
following  territory  the  adjustment  shall 
be  as  follows: 

(i)  Plus  7  cents.  St.  Clair  County  (Scott 
Military  Reservation,  East  St.  Louis, 
Centreville,  Canteen,  and  Stites 
Townships  and  the  city  of  Belleville 
only)  in  the  State  of  Illinois  and  the 
counties  of  Jefferson,  St.  Charles  and  St 
Louis  and  the  city  of  St.  Louis  in  the 
State  of  Missouri. 

(ii)  Minus  7  cents.  In  the  State  of 
Illinois  and  south  of  the  northern 
boundaries  of  Adams  and  Schuyler 
counties  (except  for  the  territory  in  St. 
Clair  County,  Illinois  specified  in 
paragraph  (a](2)(i)  of  this  section)  and  in 
the  counties  of  Fountain,  Parke. 
Vermilion  and  Warren  in  the  State  of 
Indiana. 

(3)  For  a  plant  located  outside  the 
marketing  area  and  the  area  described 
in  paragraph  (a)(2)  of  this  section,  the 
adjustment  shall  be  minus  15  cents  for 
any  such  plant  located  100  miles  or  more 
fi-om  the  city  or  village  limit  of  Alton. 
Robinson,  or  Vandalia,  Illinois, 
whichever  is  nearest,  and  minus  an 
additional  1.5  cents  for  each  10  miles  or 
fraction  thereof  that  such  distance 
exceeds  110  miles. 


91032.70    [AmendMl] 

4.  In  S  1032.70.  paragraph  (b)  is 
removed. 
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Signed  at  Washington,  D.C..  on  August  20. 
1985. 

WUIiam  T.  Manley. 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  85-20337  Filed  8-23-85;  8:45  am] 
BIUJNG  CODE  9410-02-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Ch.  I 
(Summary  Notice  No.  PR-85-8] 

Petitions  for  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Withdrawn 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 


summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initition 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before, 
October  28. 1985. 
ADDRESS:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 

Petitions  for  Rulemaking 


Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No. .  800 

Independence  Avenue.  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204).  Room  916.  FAA 
Headquarters  Building  (FOB-lOA). 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  D.C.  on  August  20. 
1985. 

John  H.  Cassady. 

Assistant  Chief  Counsel.  Regulations  and 
Enforcement  Division. 


Docket 
No. 


2476 


Petitioner 


Insurance      Institute 
Highway  Safety. 


tor 


Oaacnplion  o(  tlw  petition 


Oescfiption  of  Petition:  To  amend  ttie  Federal  Aviation  Regulations  to  prohibit  any  person  from  actvu  or  atlennteig  to  act  as  a 

alcohol  corv»ntration  atx>ve  0  00  percent 
Regulations  AHocted   14  CFR  91  n(aM4) 
Petitioners  Reason  lor  Rule   Petitioner  oWers  as  a  basis  for  its  petition  research  demonstrating  that  indmduals  «e  jnvwad  by 

alcohol,  far  below  the  current  prohibiled  Wood  alcohol  concentration  o(  0  04  percent. 


|FR  Doc.  85-20362  Filed  8-23-85;  8:45  am] 

BILUNQ  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  85-NM-78-AD] 

Airworthiness  Directives;  Saat>- 
Fairchild  Corporation  Model  SF-340A 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administation  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  modification  of  the 
empennage  deicer  boot  system,  the 
nacelle  inlet  protection  device,  and  the 
engine  control  cables  on  certain  Saab- 
Fairchild  Model  SF-340A  airplanes. 
These  actions  are  necessary  to  prevent 
water  accumulation  and  subsequent 
freezing.  Ice  formations  may  prevent 
operation  of  the  tail  deicer  system, 
prevent  proper  draining  of  the  nacelle, 
and  cause  binding  of  the  engine  control 
cables. 


DATE:  Comments  must  be  received  on  or 
before  October  21, 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administation,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-78-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Saab-Fairchild  Corporation, 
Product  Support,  S.58188,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold  N.  Wantiez,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
2977.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 


SUPPLEMENTARY  INFORMATKMC 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  ai^guments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rule 
Docket. 

AvailabUityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
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by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
78-AD.  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  98168. 

Discussion 

The  Swedish  Board  of  Civil  Aviation 
(BCA)  has,  in  accordance  with  existing 
provisions  of  a  bilateral  agreement, 
notified  the  FAA  of  several  unsafe 
conditions  that  may  exist  on  certain 
Model  SF-340A  airplanes.  Water  can 
accumulate  in  the  empennage  deicer 
boot  pneumatic  system,  the  nacelle  inlet 
protection  device  drain  system,  and  the 
engine  control  cables  at  the  wing/ 
fuselage  interface.  The  entrapped 
moisture  can  freeze  and  result  in 
improper  operation  of  those  systems.  To 
prevent  this  from  occurring,  the  BCA.  on 
February  12. 1985,  issued  an 
airworthiness  directive  which  mandates 
modifications  in  accordance  with  Saab- 
Fairchild  Service  Bulletins  SF340-3a- 
008,  SF340-54-002,  and  SF34O-76-006. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States, 
and  AD  is  proposed  that  would  require 
compliance  with  the  previously 
mentioned  service  bulletins. 

It  is  estimated  that  10  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  15 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $6,000. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Saab- 
Fairchild  Model  SF-240A  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 


List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  $  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Sabb-Fairchild:  Applies  to  Model  SF-34GA 
series  airplanes  as  listed  in  each  service 
bulletin  cited  below,  certificated  in  any 
category.  Compliance  is  required  within 
60  days  after  the  effective  date  of  this 
AD.  To  prevent  moisture  accumulation, 
accomplish  the  following,  unless 
previously  accomplished: 

1.  Modify  the  empennage  deicer  boot 
pneumatic  system  in  accordance  with  Saab- 
Fairchild  Service  Bulletin  SF  340-30-008. 
Revision  1,  dated  February  11, 1985. 

2.  Modify  the  nacelle  inlet  protection 
device  exhaust  nozzle  in  accordance  with 
Saab-Fairchild  Service  Bulletin  SF  340-54- 
002,  Revision  1,  dated  April  3, 1985. 

3.  Modify  the  engine  control  cables  in 
accordance  with  Saab-Fairchild  Service 
Bulletin  SF  340-76-006,  dated  February  8, 
1985. 

4.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

5.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspection  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposed 
directive  who  have  not  already  received 
these  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Saab- 
Fairchild  Corporation,  Product  Support. 
S.58188,  Linkoping,  Sweden.  These 
documents  may  be  examined  at  the 
FAS.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  9010  East  Marginal  Way 
South.  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  August 
20.1985. 

Wayne  J.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-20360  Filed  8-23-85;  8:45  am] 
WLUNQ  COOC  4t1»-1>-M 


14  CFR  Part  39 


[Docket  No.  85-NM-77-AD] 

Airworttiiness  Directives;  Stiort 
Brothers  Ltd.  Model  SO3-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  replacement  of  certain  Vs- 
inch  diameter  standard  blind  rivets  in 
the  horizontal  stabilizer  lower  skin  to 
rear  spar  attachment  joint  with  larger 
Cherrymax  rivets  and  bolts  on  certain 
Short  Brothers  Model  SD3-60  airplanes. 
This  action  is  prompted  by  reports  of 
loose  fasteners  and  is  necessary  to 
prevent  the  stabilizer  skin  from 
detaching  from  the  spar  chord.  These 
failures,  if  not  corrected,  could 
compromise  the  structural  capability  of 
the  stabilizer. 

DATES:  Comments  must  be  received  on 
or  before  October  18. 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-77-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Shorts  Aircraft,  1725  Jefferson 
Davis  Highway,  Suite  510,  Arlington, 
Virginia  22202.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  V\^ashington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold  N.  Wantiez,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
2977.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98188. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
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communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
reported  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvailabiUty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
77-AD.  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 
DISCUSSION:  The  United  Kingdom 
Civil  Aviation  Authority  (CAA)  has,  in 
accordance  with  existing  provisions  of  a 
bilateral  agreement,  notified  the  FAA  of 
an  unsafe  condition  which  may  exist  on 
certain  Short  Brothers  Ltd.  Model  SD3- 
60  airplanes.  Some  operators  have 
reported  that  Ve-inch  diameter  standard 
blind  rivets,  which  attach  the  stabilizer 
lower  skin  to  the  rear  spar  chord,  are 
becoming  loose.  In  order  to  prevent  this 
from  occurring,  the  CAA  has  mandated 
compliance  with  Short  Brothers  Ltd. 
Service  Bulletin  SD-360-55-06.  Revision 
1.  dated  May  1985.  which  describes 
replacement  of  certain  Ve-inch  fasteners 
with  larger  diameter  Cherrymax 
fasteners  and  bolts. 

This  airplane  model  is  manufactured 
in  United  Kingdom  and  type  certificated 
in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  compliance 
with  the  previously  mentioned  service 
bulletin. 

It  is  estimated  that  33  airplanes  would 
be  affected  by  this  AD.  that  it  would 
take  approximately  48  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Repair  parts 
are  estimated  at  $50  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $65,010. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 


is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  28. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few.  if  any.  Short 
Brother  Model  SD3-60  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.B9. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  Brothers  Ltd.:  Applies  to  Model  SD3-60 
airplanes,  serial  numbers  SH36(n  through 
SH3676  inclusive,  certificated  in  any 
category.  Compliance  is  required  within 
90  days  after  the  effective  date  of  this 
AD,  To  maintain  the  structural  integrity 
of  the  horizontal  stabilizer,  accomplish 
the  following,  unless  previously 
accomplished: 

1.  Modify  the  horizontal  stabilizer  lower 
skin  to  spar  attachment  in  accordance  with 
Short  Brothers  Ltd.  Service  Bulletin  SD360- 
55-06.  Revision  1.  dated  May  1985. 

2.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  l>e 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

3.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affective  by  this  proposed 
directive  who  have  not  already  received 
these  documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Short  Aircraft, 
1725  Jefferson  Davis  Highway,  Suite  510, 
Arlington,  Virginia  22202.  These  documents 
may  be  examined  at  the  FAA  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  9010  East 
Marginal  Way  South,  Seattle,  Washington. 


Issued  in  Seattle,  Washington,  on 
August  19, 1985. 

Wayne ).  Bartow, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-20261  Filed  8-23-85:  8:45  am| 

BILUNG  COOe  4*10-1>-ll 

Coast  Guard 

33  CFR  Part  117 

ICGD8-8S-15] 

DrawlNldge  Operation  Regulation; 
Pearl  Rh^er,  Louisiana/MlssissippL 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the 
Seaboard  System  Railroad  (SSR)  and 
the  Louisiana  Department  of 
Transportation  and  Development 
(LDOTD),  the  Coast  Guard  is 
considering  a  change  in  the  regulations 
governing  the  operations  of  the 
following  swing  span  bridges  over  the 
Pearl  River 

a.  The  railroad  bridge,  mile  lil. 
between  English  Lookout  St  Tammany 
Parish,  Louisiana,  and  Ansley.  Hancock 
County,  Mississippi. 

b.  The  US  Highway  90  bridge,  mile  8A 
between  St  Tammany  Parish,  Louisiana, 
and  Pearlington,  Hancock  County. 
Mississippi. 

This  proposed  change  would  require 
that  the  draws  of  the  bridges  open  on  at 
least  four  hours  advance  notice  from  9 
p.m.  to  5  a.m.  Hie  draws  would  open  on 
signal  outside  these  hours.  Presently,  the 
draws  are  required  to  open  on  signal  at 
all  times. 

This  proposal  is  being  made  because 
of  the  infrequent  requests  for  opening 
the  draws  during  the  proposed  advance 
notice  period.  This  action  should  relieve 
the  bridge  owners  of  the  burden  of 
having  persons  constantly  available  at 
the  bridges  between  9  p.m.  and  5  a.nu 
and  should  still  provide  for  the 
reasonable  needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  October  10. 1985. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (obr).  Eighth  Coast 
Guard  District  500  Camp  Street  New 
Orleans.  Louisiana  70130.  The  comments 
and  other  materials  reference  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  office  hours  are 
between  8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 
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FOfl  FUllTNm  INFORMATION  CONTACT: 

Perry  Haynes,  Chief,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  conunents, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  or 
bridges,  and  give  reasons  for 
concurrence  with  or  any  recommended 
changes  in  the  proposal.  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
conununications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Infonnatum: 

The  drafters  of  this  notice  are  Perry 
Haynes,  project,  officer,  and  LCDR 
James  Vallone,  USCG,  project  attorney. 

Discussion  of  Proposed  Regulations 

a.  Vertical  Clearance  of  the  railroad 
bridge  in  the  closed  position  is  14.0  feet 
above  higher  water  and  16.0  feet  above 
low  water.  There  are.  on  average,  12 
trains  crossing  this  bridge  daily. 
Navigation  through  the  bridge  consists 
of  tugs  with  tows,  shrimp/fish  boats  and 
pleasure  craft.  Data  submitted  by  the 
SSR  for  the  12-month  period  from 
January  1984  through  December  1984 
show  that  this  traffic  through  the  bridge 
is  as  follows: 

(1)  During  the  proposed  advance 
notice  period  of  9  pjn.  to  5  a.m..  there 
were  66  bridge  opening-san  average  of 
5.5  openings  per  month  or  an  average  of 
one  opening  every  six  days. 

(2)  During  the  remaining  hours  of  5 
a.m.  to  9  p.m..  there  were  900  bridge 
openings — an  average  of  75.0  openings 
per  month  or  an  average  of  2.5  openings 
per  day. 

b.  Vertical  clearance  of  the  highway 
bridge  in  the  closed  position  is  10.0  feet 
above  high  water  and  12.0  feet  above 
low  water.  Navigation  through  the 
bridge  consists  of  single  barge  tows, 
shrimp/fish  boats  and  pleasure  craft 
Data  submitted  by  the  LOOTD  show 
that  this  traffic  is  as  foHows: 

(1)  In  1984,  during  the  proposed 
advance  notice  period  of  9  pan.  to  5  a.m., 
there  were  89  bridge  openings — an 
average  of  7.4  openings  per  month  or  an 
average  of  one  opening  every  four  days. 
In  1983,  during  this  same  period,  there 


were  110  bridge  openings— an  average 
of  9.2  openings  per  month  or  an  average 
of  one  opening  every  three  days. 

Considering  the  few  openings 
involved,  the  Coast  Guard  feels  that  the 
current  on  site  attendance  at  the  bridges 
between  9  pan.  and  5  a.m.  is  not 
warranted  and  that  the  bridges  can  be 
placed  on  four  hours  advance  notice  for 
an  opening  between  9  pjn.  and  5  a.m. 
Outside  these  hours,  the  bridges  would 
continue  to  open  on  signal.  This  will 
allow  relief  to  the  bridge  owners,  while 
still  providing  for  the  reasonable  needs 
of  navigation. 

The  advance  notice  for  opening  the 
railroad  bridge  would  be  given  by 
placing  a  collect  call  at  any  time  to  the 
Chief  Dispatcher's  office  in  Mobile, 
Alabama,  telephone  (205)  432-0725.  The 
advance  notice  for  opening  the  highway 
bridge  would  be  given  by  placing  a 
collect  call  at  any  time  to  LDOTD 
District  Office  in  Hammond.  Louisiana, 
telephone  (504)  34&-7390.  To  provide  for 
leeway  in  the  appointed  arrival  times, 
the  SSR  and  LDOTD  would  have 
tenders  at  the  bridges  at  least  one-half 
hour  before  the  appointed  time  who 
would  remain  at  least  one-half  hour 
after  that  time  for  a  late  arriving  vessel. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  imder  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that  few 
vessels  pass  the  bridges  during  the 
proposed  advance  notice  period  of  9 
p.m.  to  5  a.m.,  as  evidenced  by  the  1984 
log  of  bridge  openings  which  show  that 
during  this  period  the  railroad  bridge 
averages  one  opening  every  six  days 
and  the  highway  bridge  averages  one 
opening  every  four  days.  These  vessels 
can  reasonably  give  four  hours  advance 
notice  for  a  bridge  opening  by  placing  a 
collect  call  at  any  time  to  the  bridge 
owners.  Mariners  requiring  the  bridges 
to  open  are  mainly  repeat  users  and 
scheduling  their  arrival  at  the  bridges  at 
the  appointed  time  should  involve  Uttle 
or  no  additional  expense  to  them.  Since 
the  economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  SubjecU  in  33  CFR  Part  117 

Bridges. 


Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  TTie  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499:  and  49  CFR 
1.46(c)(5)  and  33  CFR  1.05-l(g). 

2.  Sections  117.488  and  117.684  are 
added  to  read  as  follows: 

S  117.488    PaartRtver. 

The  draws  of  the  Seaboard  System 
Railroad  bridge,  mile  1.0  near  English 
Lookout,  and  the  US  90  Highway  bridge. 
mile  8.8  near  Pearlington.  shall  open  on 
signal;  except  that,  from  9  p.m.  to  5  ajrn. 
the  draws  shall  open  on  signal  if  at  least 
four  hours  notice  is  given.  During  the 
advance  notice  period,  the  draws  shall 
open  on  less  than  four  hours  notice  for 
an  emergency  and  shall  open  on  signal 
should  a  temporary  surge  in  waterway 
traffic  occiu*. 

S  117.684    PMrt  River. 

The  draws  of  the  Seaboard  System 
Railroad  bridge,  mile  1.0  near  Ansley. 
and  the  US  90  Highway  bridge,  mile  8.8 
near  Pearlington,  shall  open  on  signal; 
except  that,  from  9  p.m.  to  5  a.m.  the 
draws  shall  open  on  signal  if  at  least 
four  hours  notice  is  given.  During  the 
advance  notice  p)eriod,  the  draws  shall 
open  on  less  than  four  hours  notice  for 
an  emergency  and  shall  open  on  signal 
should  a  temporary  surge  in  waterway 
traffic  occur. 

Dated:  August  1. 1965. 

ayde  T.  Lusk.  Jr.. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 

[FR  Doc.  85-20315  Filed  8-23-85;  8:45  am] 

BILUNa  COOE  4t10-14-4l 


VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Frequency  of  Payment  of  improved 
Pension 

AOENCV:  Veterans  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Veterans  Administration 
(VA)  is  proposing  to  amend  its 
adjudication  regulations  to  update  the 
annual  benefit  amounts  of  improved 
pension  that  may  be  paid  less  frequently 
than  monthly.  These  amendments  are 
necessary  to  reduce  the  number  of 
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unproved  pension  checks  that  are  issued 
for  relatively  small  amounts.  The  eftect 
of  these  amendments  will  be  the 
issuance  of  fewer  checlcs  in  larger  check 
amounts  with  no  less  of  benefits  to 
claimants. 

DATES:  Comments  must  be  received  on 
or  before  September  25, 1985.  We 
propose  to  make  these  changes  effective 
December  1, 1965. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  regulations  to  Administrator  of 
Veterans  Affairs  tZTlA),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  room  132  at  the 
above  address  and  only  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.  Monday 
through  Friday  (except  holidays)  until 
October  8, 1985. 

FOR  RfRTHER  mFORMATION  CONTACT: 
Robert  M.  White,  Chief,  Regulations 
Staff,  Compensation  and  Pension 
Service  (211B),  Department  of  Veterans 
Benefits,  (202)  389-3005. 
SUPPI.EMENTARY  INFORMATION:  Each 
month  a  large  number  of  improved 
pension  checks  are  issued  in  relatively 
small  benefit  amounts  of  $18  dollars  or 
less.  Checks  for  such  amounts  are  both 
costly  for  the  Government  to  issue  and  a 
nuisance  for  beneficiaries  who  must 
deposit  or  cash  them  and  for  financial 
institutions  which  must  process  them. 
Congress  recognized  these  problems 
when  Public  Law  35-588  was  enacted  by 
providing  the  VA  with  authority  under 
38  U.S.C.  508  to  pay  improved  pension 
benefits  less  frequently  than  monthly 
when  the  total  amount  of  annual 
benefits  payable  to  a  beneficiary  was 
less  than  four  percent  of  the  maximum 
annual  rate  payable  to  a  single  veteran. 

The  current  regulatory  schedule  for 
making  improved  pension  payments  less 
frequently  than  monthly  (38  CFR  3.30) 
was  implemented  in  1979.  At  that  time 
the  maximum  annual  improved  pension 
rate  for  a  single  veteran  was  $3,550. 
Under  38  U.S.C.  3112,  however,  the 
maximum  annual  rates  of  improved 
pension  have  been  increased  from  time 
to  time  to  keep  pace  with  increases  in 
social  security  benefits.  Since  1979  the 
maximum  rate  for  a  single  veteran  has 
increased  by  60  percent  to  $5,709  with 
no  corresponding  adjustment  in  the 
regulatory  schedule  for  paying  benefits 
less  frequently  than  monthly. 

The  VA  currently  has  the  authority' 
under  38  U.S.C.  508  to  pay  improved 
pension  benefits  less  frequently  than 
monthly  if  a  beneficiary's  annual 
entitlement  is  less  than  $228.36  (four 
percent  of  $5,709).  Under  these  proposed 


amendments  to  38  CFR  3.30  the  VA 

would  continue  to  pay  improved  pension 
on  a  monthly  basis  if  a  txHtieficiary's 
monthly  entitlement  is  $19  or  more.  If 
monthly  entitlement  is  at  least  $12  but 
less  than  $19,  benefits  would  be 
accumulated  and  paid  quarteriy.  If 
monthly  entitlement  is  at  least  $6  but 
less  than  $12.  benefits  would  be 
accumulated  and  paid  semiannually.  If 
monthly  entitlement  is  less  than  $6, 
benefits  would  be  accumulated  and  paid 
annually  except  that  payments  of  less 
than  $1  annually  would  not  be  made. 

The  proposed  change  to  the  current 
regulation  on  frequency  of  improved 
pension  payments  would  result  in  lower 
check  production  and  mailing  costs  with 
no  monetary  loss  to  benendaries. 

The  Administrator  hereby  certifies 
that  these  proposed  regulations  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  deHned  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C  605(b). 
these  proposed  regulations  are  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604.  The  reason  for  this 
certification  is  that  these  regulations 
impose  no  regulatory  burdens  on  small 
entities,  and  only  claimants  for  VA 
benefits  will  be  directly  affected,  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation,  the  VA  has 
determined  that  these  proposed 
regulations  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjecto  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped,  Health 
care.  Pensions,  Veterans. 

(The  Catalog  of  Federal  Domeirtic  Assistance 
program  aumbera  are  64.104  and  64.105) 

Approved:  August  5, 1985. 
By  direction  of  ^e  Administrator. 
Everett  Alvarez,  Jr., 

Deputy  Administrator. 

PART  3— {AMENDED! 

38  CFR  Part  3,  ADJUDICATION,  is 
amended  by  revising  §  3.30(a)  through 
(d)  to  read  as  follows: 


{  3.30    Fraquancy  e( 


(a)  Monthly.  Payment  shall  be  made 
monthly  if  the  annual  rate  payable  is 
$228  or  more. 

(b)  Quarterly.  Payment  shall  be  made 
every  3  months  on  or  about  March  1. 
June  1,  September  1.  and  December  1.  if 
the  aimual  rate  payable  is  at  least  $144 
but  less  than  $22&  The  provisioaa  of 

S  3.29(b)  apply  to  this  paragraph. 

(c)  Semiannually.  Payment  shall  be 
made  very  6  months  on  or  about  June  1. 
and  December  1,  if  the  annual  rate 
payable  is  at  least  $72  but  less  than 
$144.  The  provisions  of  S  3.29(b)  apply  to 
this  paragraph. 

(d)  Annually.  Payment  shall  be  Bade 
annually  on  or  about  June  1.  if  the 
annual  rate  payable  is  less  than  $72.  (3t 
U.S.C.  508) 

[PR  Doc.  85-20333  Fded  8-23-85;  8:45  sbJ 
SBxaio  cooc  •sa^.ov-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  131 
[OW-FRL-2S8S-41 

Water  Quality  SteKlRrds  for 
Waters  of  ttic  State  of  Idahos 
Correction 


AGENCY:  Environmental  Protectioa 

Agency. 

ACTION:  Proposed  rule;  correctioa. 

SUMMARY:  This  notice  cor  recta  a 
proposed  rule  on  Water  Quality 
Standards  for  Surface  Waters  of  the 
State  of  Idaho  that  appeared  at  page 
33672  in  the  Federal  Registar  of 
Tuesday,  August  20, 1985,  (50  FR  33672). 
The  action  is  necessary  to  correct 
typographical  errors  in  the  MMMEMBB 
section.  Consequently,  the  entire 
ADDRESSES  Section  is  reprinted  in  this 
notice. 

DATES:  Comments  on  the  proposed  rule 
must  be  submitted  on  or  before 
November  18, 1985. 

ADDRESSES:  Written  comments  should 
be  submitted  to  David  Sabock.  Criteria 
and  Standards  Division  (WH-585).  EPA. 
Washington,  DC  20460.  EPA  will  hold 
public  hearings  on  September  24, 1985. 
7:30  P.M.,  Boise  State  University.  Big 
Four  Room,  1910  University  Drive.  Boise. 
Idaho;  September  25, 1985.  L-OO  PJM, 
Canyon  Springs  Irm,  1357  Blue  Lakes 
Boulevard.  North  Twin  Falls,  Idaho; 
September  25, 1985,  7:30  P.M.,  Idaho. 
State  University,  Salmon  River  Suite, 
Student  Union  Building,  Pocatello, 
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Idaho:  and  September  26, 1985.  7:30  P.M.. 
Coeur  d'Alene  City  Hall.  Coeur  D'Alene. 
Idaho. 

FO«  FURTHER  INFORMATION  CONTACT 

David  Sabock.  (202)  245-3042. 
Dated:  August  21. 1985. 

James  M.  Conlon.  Acting 

Director,  Office  of  Water  Regulations  and 
Standards. 

(FR  Doc.  85-20433  Filed  8-23-85:  8:45  am] 

MUJNQ  COOC  (Stfr^O-ll 


40  CFR  Part  721 
(OPTS-50534:  TSH  FRL-284«-7] 

Halogenated-fH2-Propenyl)44- 
[Sut>stituted  Ptienyl]  Acetamide; 
Proposed  Determination  of  Significant 
New  Uses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  a  chemical  substance 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-83-1085 
and  a  TSCA  section  5(e)  consent  order 
issued  by  EPA.  The  Agency  believes 
that  this  substance  may  be  hazardous  to 
human  health  and  the  environment  and 
that  the  uses  described  in  this  proposed 
rule  may  result  in  significant  human  or 
environmental  exposure. 
date:  Written  comments  should  be 
submitted  by  October  25. 1985. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  se- 1  in  triplicate:  Document 
Control  Officer  (TS-793),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-209.  401  M  St..  SW.. 
Washington,  DC  20460. 

Comments  should  include  the  docket 
control  number  OPTS-50534.  Non- 
confidential versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  in  Rm. 
E-107  at  the  address  given  above.  For 
further  information  regarding  the 
submission  of  comments  containing 
confidential  business  information,  see 
Unit  XI  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M 
St..  SW..  Washington,  DC  20460. 

Toll  Free:  (80-424-9065) 

In  Washington,  DC:  (554-1404) 


Outside  the  USA:  (Opera tor-202-554- 
1404 

SUPPLEMENTARY  INFORMATION:  OMB 

control  number  2070-0012. 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use.  persons  must,  under 
section  5(a)(1)(B)  of  TSCA,  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
substance  for  that  use.  Such  a  notice  is 
subject  generally  to  the  same 
requirements  and  procedures  as  a  PMN 
submitted  under  section  5(a)(1)(A)  of 
TSCA  which  are  interpreted  at  40  CFR 
Part  720  published  in  the  Federal 
Register  of  May  13. 1983  (48  FR  21722). 
In  particular,  these  include  the 
information  submisssion  requirements 
of  section  5(b)  and  (d)(1)  of  TSCA.  In 
addition,  such  notices  are  subject  to  the 
regulatory  authorities  of  section  5(e)  and 
(f)  of  TSCA.  If  EPA  does  not  take 
regulatory  action  under  section  5.  6,  or  7 
of  TSCA  to  control  activities  on  which  it 
has  received  a  SNUR  notice,  section  5(g) 
of  TSCA  requires  the  Agency  to  explain 
in  the  Federal  Register  its  reasons  for 
not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 
Persons  who  intent  to  import  a 
substance  identified  in  a  final  SNUR  are 
subject  to  the  TSCA  section  13  import 
certification  requirements,  which  are 
codified  at  19  CFR  12.118  through  12.127 
and  127.28.  The  EPA  policy  in  support  of 
the  import  certification  requirements 
appears  at  40  CFR  Part  707. 

II.  Applicability  of  General  Provisions 

EPA  promulgated  general  provisions 
applicable  to  SNURs  under  40  CFR  Part 
721,  Subpart  A  published  in  the  Federal 
Register  of  September  5. 1984  (49  FR 
35011).  Interested  persons  should  refer 
to  that  document  for  a  detailed 
discussion  of  the  general  provisions. 
EPA  is  proposing  that  these  general 
provisions  apply  to  this  SNUR  without 
change  except  as  discussed  in  this 
preamble  and  set  forth  in  §  721.54. 

III.  Sumamry  of  This  Proposed  Rule 

The  chemical  substance  that  is  the 
subject  of  this  proposed  rule  is  identified 
generally  as  halogenated-N-(2- 
propenyl)-N-(substituted  phenyl] 


acetamide.  It  was  the  subject  of  PMN  P- 
83-1085.  EPA  is  proposing  to  designate 
the  following  as  significant  new  usees  of 
the  substance:  manufacture  of  the 
substance  in  the  United  States;  use  other 
than  as  an  intermediate;  processing  or 
distribution  in  commerce  without 
establishing  a  program  whereby  persons 
who  may  be  dermally  exposed  to  the 
substance  are  required  to  use  certain 
personal  protective  equipment  and  are 
informed  of  the  health  concerns 
presented  by  the  substance;  packaging 
the  substance  without  proper  labeling; 
distrubution  of  the  substance  in 
commerce  without  inclusion  of  a 
material  safety  data  sheet  (MSDS);  and 
release  of  the  substance  into  navigable 
waters. 

IV.  Background 

On  August  25, 1983.  EPA  received  a 
PMN  which  the  Agency  designated  as 
P-83-1085.  EPA  announced  receipt  of 
the  PMN  in  the  Federal  Register  of 
September  1. 1983  (48  FR  39689).  The 
notice  submitter  stated  that  the 
substance  will  be  imported  and  used  as 
an  intermediate  in  the  manufacture  of  a 
specific  substance. 

The  notice  submitter  claimed  the 
following  as  confidential  business 
information  (CBI):  The  submitter's 
identity,  the  specific  chemical  identity, 
estimated  production  volume,  and  the 
specific  use.  Under  section  14(a)(4)  of 
TSCA,  the  Agency  may  disclose  CBI 
relevant  in  any  proceeding. 
"[DJisclosure  in  such  a  proceeding  shall 
be  made  in  such  manner  as  to  preserve 
confidentiality  to  the  extent  practicable 
without  impairing  the  proceeding."  EPA 
is  not  convinced  that  this  rulemaking 
will  be  so  impaired  by  these  claims  as  to 
justify  disclosure  of  CBI.  Therefore.  EPA 
has  decided  not  to  disclose  any  of  the 
CBI  at  this  time.  The  Agency  specifically 
requests  comment  on  this  approach  for 
this  SNUR  rulemaking.  For  purposes  of 
clarity,  this  substance  will  be  referred  to 
by  its  generic  name  and  PMN  number. 

Based  upon  results  obtained  from 
bioassays  on  a  structurally  similar 
substance,  the  Agency  believes  P-83- 
1085  may  be  carconogenic.  Also,  data  on 
this  and  other  structural  analogues  and 
acute  toxicity  data  on  the  PMN 
substance  indicate  that  the  substance  is 
likely  to  be  absorbed  via  the  skin  and 
via  the  lungs  and  gastrointestinal  tract. 
During  review  of  the  PMN.  the  Agency 
concluded  that  the  uncontrolled 
manufacture,  processing,  distribution  in 
commerce,  and  use  of  the  substance 
may  present  an  unreasonable  risk  of 
injury  to  human  health.  Therefore,  EPA 
regulated  the  substance  under  section 
5(e)  of  TSCA  pending  the  development 
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of  information  sufficient  to  make  a 
reasoned  evaluation  of  the  health 
effects. 

EPA  concluded  that  use  of  appropriate 
protective  equipment  will  significantly 
reduce  exposures  and  potential  risks  to 
persons  exposed  to  the  substance.  A 
section  5(e)  consent  order  requiring  the 
use  of  appropriate  controls  was 
negotiated  with  the  notice  submitter. 
The  order  became  effective  December  8, 
1983. 

The  reporting  requirements  of  this 
proposed  SNUR  differ  from  the  terms  of 
the  section  5(e)  consent  order  in  that  the 
SNUR  requires  notice  prior  to  any 
release  into  navigable  waters.  The 
consent  order  contains  no  comparable 
restriction  because  the  submitter 
indicated  that  no  such  releases  would 
result  from  the  activities  described  in 
the  PMN.  The  Agency  is  proposing  that 
the  SNUR  address  such  releases 
because,  if  they  were  to  occur,  there 
could  be  potential  exposure  to 
consumers  via  drinking  water.  EPA  also 
is  concerned  that  the  substance  may  be 
toxic  to  fish  and  both  terrestrial  and 
aquatic  plants. 

By  issuing  a  section  5{e)  consent  order 
which  allows  import  and  controlled 
processing  and  use  of  the  substance, 
EPA  has  taken  a  regulatory  approach 
which  is  appreciably  less  burdensome 
than  an  order  prohibiting  manufacture, 
import,  and  processing  of  the  substance 
until  additional  data  are  submitted.  At 
the  same  time,  the  section  5(e)  order 
protects  human  health  by  requiring 
precautionary  controls  pending  the 
development  of  the  data  needed  for  a 
more  fully  reasoned  evaluation  of  the 
risks  associated  with  the  substance. 

Section  5(e)  orders  apply  only  to  the 
notice  submitter.  When  the  notice 
submitter  commenced  commercial 
import  of  the  substance  and  submitted  a 
notice  of  commencement  of  import  to 
EPA,  the  Agency  added  the  substance  to 
the  TSCA  Chemical  Substance 
Inventory.  When  a  substance  is  Usted  on 
the  Inventory,  other  persons  may 
manufacture,  import  or  process  the 
substance  without  controls.  Therefore, 
EPA  is  proposing  to  designate  the  uses 
set  forth  in  paragraph  (a)(2)  of  the 
proposed  S  721.54  as  significant  new 
uses  so  that  the  Agency  can  review 
these  uses  before  they  occur. 

Through  a  SNUR,  the  Agency  would 
ensure  that  all  manufactiu*ers.  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxici^ 
information  on  the  substance  before  a 
significant  new  use  occurs  and,  if 
necessary,  take  action  to  ensure  that 
persons  will  not  be  exposed  to  levels  of 


P-83-1085  that  are  potentially 
hazardous. 

V.  Determination  of  Proposed 
Significant  New  Uses 

To  determine  what  would  constitute 
significant  new  uses  of  this  chemical 
substance.  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substance  and  potential  exposures  and 
releases  associated  with  possible  uses 
and  the  four  factors  listed  in  section 
5(a)(2)  of  TSCA.  Based  on  these 
considerations,  EPA  proposes  to  defirte 
the  significant  new  uses  of  P-83-10e5  as 
set  forth  in  paragraph  (a)(2)  of  the 
proposed  {  721.54. 

EPA  has  already  deteermirted  in  the 
section  5(e)  order  that  unrestricted 
manufacture,  processing,  distribution  in 
commerce,  and  use  of  the  rubstance 
may  present  an  unreasonable  risk. 
While  such  a  finding  is  not  necessary  to 
promulgate  a  SNUR,  it  supports  a 
determination  that  these  uses  of  the 
substance  would  be  significant. 

VI.  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts,  EPA  is  proposing,  under  its 
authority  in  sections  5  and  8(a]  of  TSCA 
that  in  addition  to  meeting  the 
requirements  in  §  721.17,  persons  who 
import  or  process  P-83-1085  maintain 
the  following  records  for  5  years  from 
their  creation: 

1.  Any  determination  that  gloves  are 
impervious  to  the  substance. 

2.  Names  of  all  persons  required  to 
wear  protective  equipment 

3.  Records  of  shipments  of  containers 
which  have  been  labeled. 

4.  Records  of  disposal  of  wastes 
containing  P-83-1085. 

5.  Copies  of  all  MSDSs. 

These  recordkeeping  requirements 
would  apply  to  small  manufacturers, 
importers,  and  processors  as  well 
because  the  small  business  exemption  of 
section  8  of  TSCA  is  not  applicable 
when  the  chemical  substance  which  is 
the  subject  of  the  rule  also  is  the  subject 
of  a  section  5(e)  order. 

The  Agency  considered  omitting  these 
specific  recordkeeping  requixements,  but 
believes  compliance  monitoring  for  this 
proposed  SNUR  would  be  made  more 
difficult  without  them. 

The  basis  for  the  Agency's 
recordkeeping  requirements  has  been 
fully  discussed  in  the  preamble  to 
previously  proposed  SNURs.  Persons 
interested  in  reading  a  complete 
discussion  of  this  issue  should  read  the 
proposed  SNUR  for  P-a3-370  published 
in  the  Federal  Register  of  January  13. 
1984  (49  FR  1753). 


VII.  Exemptions  to  Reporting 
Requirements 

EPA  has  codified  general  exemption 
provisions  covering  SNTJR  reporting 
under  S  721.19.  On  a  case-by-case  basis 
the  Agency  may  modify  these 
provisions.  However,  in  this  case,  the 
Agency  is  proposing  that  (  721.19  apfdy 
in  its  entirety. 

EPA  issued  its  final  premannfacture 
notification  rules  under  40  CFR  Part  720 
published  in  the  Federal  Register  of  May 
13, 1983  (48  FR  21722),  including  S  720.36 
which  contained  rules  for  the  section 
5(h)(3)  exemption  for  chemical 
substances  manufactured  or  imported  in 
small  quantities  solely  for  research  and 
development.  On  September  13. 1963  (4S 
FR  41132).  EPA  stayed  the  effectiveness 
of  §  720.36,  among  other  provtsions  of 
the  PMN  rule,  pending  further 
rulemaking  to  revise  the  provisions. 
Revisions  of  §  720.36  and  other 
provisions  were  proposed  on  December 
27. 1964  (49  FR  50201).  Because  S  720.36 
was  not  in  effect  when  EPA  codified 
§  721.19.  the  Agency  relied  on  the 
general  definition  of  "small  quantities 
solely  for  research  and  development"  in 
S  720.3(cc)  and  section  5(h)(3)  of  TSCA 
to  determine  whether  activities  qualify 
under  this  exemption.  Upon 
promulgation  of  a  revistld  §  720.36,  H*A 
intends  to  amend  §  721.19  to  adopt  the 
ph)visions  of  the  revised  §  720.38. 

Section  721.19(g)  of  the  general  SNUR 
provisions  exempts  persons  from  S.VUR 
reporting  when  they  manufacture  (the 
term  manufacttire  includes  import)  or 
process  the  substance  solely  for  export 
and  label  the  substance  in  accordance 
with  section  12(a)(1)(B)  of  TSCA.  While 
EPA  is  concerned  about  worker 
exposure  and  environmental  release 
during  manufacture  and  processiog  of 
the  substance,  section  12(a)  of  TSCA 
prohibits  the  Agency  from  requiring 
reporting  of  such  manufacture  w 
processing  for  a  significant  new  use. 
However,  such  persons  would  be 
required  to  notify  EPA  of  such  export 
under  section  12(b)  of  TSCA  (see  i  721.7 
of  the  general  SNUR  provisions).  Sach 
notification  will  allow  EPA  to  monilar 
manufacture  and  processing  activitiet 
which  are  not  subject  to  significant  new 
use  reporting.  The  tenn  "manufacture 
solely  for  export"  is  defined  in  the  PMN 
rule  (40  CFR  720.3(s));  an  amendment 
clarifying  this  definition  was  propoaed 
December  27. 1984  (49  FR  50206).  The 
term  "process  solely  for  export"  is 
defined  in  {  721.3  of  the  general  SNUR 
provisions  in  a  similar  fashion.  Thus, 
persons  would  be  exempt  from  reporting 
under  this  SNUR  if  they  manufacture  or 
process  the  substance  solely  for  export 


34502  Federal  Register  /  Vol.  50.  No.  165  /  Monday.  August  26,  1985  /  Proposed  Rules 


from  the  U.S.  under  the  following 
restrictions:  (1)  There  is  no  use  of  the 
substance  in  the  U.S.;  (2)  processing  is 
restricted  to  sites  under  the  control  of 
the  manufacturer  or  processor, 
respectively:  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured  or 
processed  the  substance  both  for  export 
and  for  use  in  the  U.S..  such  activity 
would  not  be  "solely  for  export" 
because  the  manufacture  and  processing 
would  be  for  use  in  the  U.S. 

VIII.  Applicability  of  Proposal  to  Uses, 
Occurring  Before  Promulgation  of  Hnal 
Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must,  among  other 
things,  determine  that  the  use  is  not 
ongoing.  In  this  case,  the  chemical 
substance  in  question  has  just 
undergone  premanufacture  review. 
When  the  notice  submitter  began  import 
of  the  substance,  the  submitter  sent  EPA 
a  Notice  of  Commencement  of  Import 
and  the  substance  was  added  to  the 
Inventory.  The  notice  submitter  is 
prohibited  by  the  section  5(e)  order  from 
undertaking  the  activities  which  the 
Agency  is  proposing  to  designate  as 
significant  new  uses.  Therefore,  at  this 
time,  the  Agency  has  concluded  that 
these  uses  are  not  ongoing.  However. 
EPA  recognizes  that  once  the  chemical 
substance  identified  in  this  SNUR  has 
been  added  to  the  Inventory,  it  may  be 
manufactured,  imported,  or  processed 
by  other  persons  for  a  significant  new 
use  as  defined  in  this  proposal  before 
promulgation  of  the  rule. 

If,  after  publication  of  this  proposal, 
someone  were  to  undertake  the 
designated  significant  new  uses,  they 
could  argue  that  the  uses  are  not  "New" 
at  the  time  the  rule  is  promulgated,  and 
therefore  not  significant  new  uses.  EPA 
finds  that  the  intent  of  section  5(a)(1)(B) 
is  best  served  by  determining  that  a  use 
is  a  significant  new  use  on  the  proposal 
date  of  the  SNUR.  If  uses  begun  during 
the  proposal  period  were  not  considered 
to  be  significant  new  uses,  it  would  be 
almost  impossible  for  the  Agency  to 
establish  SNUR  notice  requirements, 
since  any  person  could  defeat  the  SNUR 
by  initiating  the  proposed  significant 
new  uses  before  the  rule  became  final. 
This  is  contrary  to  the  general  intent  of 
section  5(a)(1)(B). 

Thus,  if  the  substance  is 
manufactured,  imported  or  processed 
between  proposal  and  promulgation  for 
a  proposed  significant  new  use,  the 
Agency  will  consider  such  use  to  be  a 
significant  new  use  if  it  is  retained  in  the 
final  rule.  EPA  recognizes  that  this 
interpretation  may  disrupt  commercial 
activities  of  persons  who  begin 


manufacture,  import,  or  processing  of 
the  substance  for  a  significant  new  use 
during  the  proposal  period.  However, 
this  proposal  constitutes  notice  of  that 
potential  disruption:  and.  persons  who 
commence  a  proposed  significant  new 
use  do  so  at  their  own  risk. 

The  Agency,  not  wishing  to 
unnecessarily  disrupt  the  commercial 
activities  of  persons  who  engage  in  a 
proposed  significant  new  use  prior  to 
promulgation  of  a  final  SNUR.  is 
considering  amending  Subpart  A  of  40 
CFR  Part  721  to  allow  for  advance 
SNUR  compliance  (i.e.,  compliance  prior 
to  the  date  of  promulgtion).  EPA  will 
solicit  public  comments  on  an  advance 
compliance  exemption  when  such  an 
exemption  is  proposed  in  the  Federal 
Register. 

Because  the  identity  of  P-83-1085  is 
confidential,  any  person  who  proposes 
to  manufacture  or  import  P-83-1085  is 
unlikely  to  know  that  the  substance  is 
on  the  Inventory  and,  therefore,  is  likely 
to  submit  a  PMN  or  a  bona  fide  request 
under  either  40  CFR  710.7(e)  or  720.25(b) 
to  determine  whether  the  substance  is 
on  the  Inventory.  If  EPA  determines  that 
the  person  has  a  bona  fide  intent  to 
manufacture  or  import  the  substance 
and  that  the  substance  the' person 
proposes  to  manufacture  or  import  is 
P-83-1085,  or  if  the  person  submits  a 
PMN  for  the  substance,  EPA  will  inform 
the  person  that  the  substance  is  subject 
to  this  proposal.  This  will  give  the 
person  notice  of  this  proposal. 

IX.  Test  Data  and  Other  Infonnation 

EPA  recognizes  that  under  TSCA 
section  5,  persons  are  "not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  health  and 
environmental  risks  that  may  be  posed 
by  a  significant  new  use  of  this 
substance,  EPA  believes  that  a  reasoned 
evaluation  of  the  risks  posed  by  this  use 
would  require  additional  data  on 
carcinogenicity  and  ecotoxicity.  The 
carcinogenicity  data  might  be  generated 
by  a  2-year  rodent  bioassary.  Fish, 
daphnia,  and  algae  acute  toxicity  tests 
would  provide  data  necessary  to  assess 
the  aquatic  ecotoxicity  concerns.  After 
evaluation  of  the  acute  ecotoxicity  tests, 
additional  chronic  studies  may  be 
necessary.  These  studies  may  not  be  the 
only  means  of  addressing  the  potential 
risks. 

EPA  encourages  potential  SNUR 
notice  submitters  to  test  the  substance 
for  these  concerns.  SNUR  notices 
submitted  for  significant  new  uses 


without  such  test  data  may  increase  the 
likelihood  that  EPA  will  take  action 
under  section  5(e).  As  part  of  an 
optional  prenotice  consultation,  EPA 
will  discuss  the  test  data  it  believes 
necessary  to  evaluate  a  significant  new 
use  of  the  substance. 

Test  data  should  be  developed 
according  to  TSQA  good  laboratory 
practices  regulations  at  40  CFR  Part  792. 
EPA  encourages  persons  to  consult  with 
the  Agency  before  selecting  a  protocol 
for  testing  the  substance.  EPA  urges 
SNUR  notice  submitters  to  provide 
detailed  information  on  human  and 
environmental  exposure  that  will  result 
from  the  significant  new  Uses.  In 
addition,  EPA  urges  persons  to  submit 
information  on  potential  benefits  of  the 
substance  and  information  on  risks 
posed  by  the  substance  compare  to  risks 
posed  by  substitutes. 

X.  Economic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  this  substance.  This 
evaluation  is  sununarized  below.  The 
Agency's  complete  econoniic  analysis  is 
available  in  the  public  file. 

A.  Costs 

The  only  direct  costs  that  will 
definitely  occur  as  a  result  of 
promulgation  of  this  SNUR  will  be  EPA's 
costs  of  issuing  and  enforcing  the  SNUR. 
It  is  estimated  the  Agency  cost  of 
issuing  a  SNUR  is  $10,50^20.488.  The 
Ageiicy  would  also  incur  enforcement 
costs,  although  it  cannot  quantify  these 
costs  at  this  time. 

Subsequent  to  promulgation  of  the 
SNUR,  EPA  believes  there  are  five 
possible  outcomes  for  firms  that  would 
manufacture  or  process  P-83-1085:  (1) 
Process  P-83-1085  with  the  specific 
protective  equipment  in  place  and 
therefore  not  trigger  the  SNUR;  (2) 
submit  a  SNUR  notice  proposing 
manufacture  of  P-83-1085  in  the  U.S.;  (3) 
file  a  SNUR  notice  with  informtion 
showing  other  methods  of  controlling 
exposure  that  will  mitigate  EPA's 
concerns;  (4)  file  a  SNUR  notice  with  the 
results  of  recommended  testing 
completed  or  be  prepared  to  respond  to 
a  section  5(e)  order  requiring  the  testing; 
or  (5)  not  manufacture  or  process  the 
PMN  substance  because  of  the 
restrictions  imposed  by  the  SNUR.  The 
costs  of  these  outcomes  are  summarized 
below. 

Outcome  1 

If  a  company  decided  to  process  P-83- 
1085  under  the  terms  of  the  SNUR  it 
would  not  incur  the  cost  of  submitting  a 
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SNUR  notice.  The  only  cost  to  the 
company  would  be  the  cost  of  specific 
protective  equipment  and  recordkeeping 
costs.  For  purposes  of  this  analysis,  EPA 
has  assumed  that  workers  would  be 
exposed  to  P-83-1085  over  38  days  a 
year.  Actual  exposure  data  has  been 
claimed  as  CBI  by  the  original  PMN 
submitter.  Each  worker  would  be 
required  to  wear  full-face  shields  and 
gloves  (determined  to  be  impermeable  to 
P-83-1085).  Assuming  a  10  percent 
interest  rate,  and  a  10-year  economic  life 
for  P-83-1085,  the  present  value  of  the 
cost  of  protective  equipment  for  one 
worker  would  be  $672.05.  The 
annualized  cost  of  protective  equipment 
for  one  worker  would  be  $109.37. 

Permeation  tests,  which  can  be  used 
to  determine  if  the  protective  equipment 
is  impervious  to  P-83-1085,  have  been 
estimated  to  cost  $500  per  substrate 
tested  (annualized  cost  of  $80],  and  may 
cost  up  to  $7,000  to  $10,000  if  different 
substrates  (i.e.,  different  compositions  of 
gloves]  are  tested  (annualized  cost  of 
$1,480). 

The  company  also  would  have  to 
inform  its  workers  of  the  hazards 
presented  by  the  chemical  substance 
with  appropriate  labels  and  to  maintain 
certain  records.  The  initial  cost  of 
labeling  requirements  would  be  between 
$135  and  $500.  This  is  the  label 
development  cost.  Other  labeling  costs 
are  expected  to  be  minimal.  The 
annualized  labeling  cost  would  be  $80. 

The  present  value  of  the  cost  of 
maintaining  records  over  a  10-year 
period  is  estimated  to  be  $1,520  or  $250 
on  an  annualized  basis.  An  MSDS  has 
been  estimated  to  cost  $20. 

EPA  will  incur  only  enforcement  costs 
once  the  SNUR  has  been  promulgated. 

Outcome  2 

A  company  considering  manufacture 
in  the  U.S.  would  face  the  necessity  of 
filing  a  SNUR  notice.  In  this  case,  a 
company  would  incur  the  cost  of  filing  a 
notice  (51,400  to  $8,000);  the  costs  of 
delay  m^  manufacture  of  the  substance, 
if  any,  while  the  SNUR  notice  is 
prepared  and  reviewed  (up  to  3.2 
percent  reduction  in  profits);  the  costs  of 
changes  in  production  and  marketing 
plans  because  of  the  uncertainty 
impacts  of  a  SNUR;  and  the  costs  of 
regulatory  foUowup,  if  any. 

SNUR  costs  following  promulgation  of 
the  SNUR  under  this  outcome  would 
include  reviewing  the  SNUR  notice 
($7,100)  and  modifying  the  terms  of  the 
SNUR  ($8,700)  if  the  information 
provided  showed  that  modification  of 
the  SNUR  was  warranted.  EPA  would 
continue  to  incur  enforcement  costs. 


Outcome  3 

In  some  circumstances  it  would  be 
cost  eflfective  for  a  company  to  file  a 
SNUR  notice  with  data  which  shows 
that  other  means  of  controlling  exposure 
could  mitigate  EPA's  concerns.  In  this 
case,  the  company  would  incure  the  cost 
of  filing  the  SNUR  notice  ($1,400  to 
$8,000)  and  possibly  the  costs  of  some 
exposure  controls  which  would 
ordinarily  not  be  used  without  the 
existence  of  a  SNUR.  The  submitter  may 
also  incur  up  to  a  3.2  percent  reduction 
in  profits  due  to  delays  in  processing, 
and  the  cost  of  regulatory  follow-up  if 
any. 

EPA  costs  following  promulgation  of 
the  SNUR  under  this  outcome  would 
include  reviewing  the  SNUR  notice 
($7,100)  and  modifying  the  terms  of  the 
SNUR  ($8,700)  if  the  information 
provided  showed  that  EPA's  concerns 
would  be  adequately  addressed  by  the 
use  of  a  different  type  of  exposure 
control.  EPA  would  continue  to  incur 
enforcement  costs. 

Outcome  4 

It  is  theoretically  possible  that  a 
company  could  file  a  SNUR  notice 
which  would  include  the  test  results  of 
the  recommended  testing  (2-year 
bioassay  and  fish,  daphnia,  and  algae 
acute  toxicity  tests).  In  this  case,  a 
company  would  incur  the  cost  of  filing  a 
notice  ($1,400  to  $8,000),  performing  the 
tests  ($i355,000  in  1983  dollars),  the  cost 
of  delay  (probably  a  delay  in  profits  of 
2.5  to  3.0  years),  and  the  cost  of 
regulatory  follow-up,  if  any.  The  cost  of 
this  option  is  expected  to  be  prohibitive. 

Outcome  5 

Some  companies  could  find  the  cost  of 
controlling  exposure  too  expensive  to 
justify  manufactiu'e  or  processing.  Under 
this  outcome  a  company  would  not 
incure  any  direct  costs  as  a  result  of  the 
SNUR.  The  company  and  society  could 
lose  benefits  that  would  have  been 
derived  from  the  manufacture  or 
processing  of  the  PMN  substance. 
However,  the  fact  that  the  original  PMN 
submitter  intends  to  import  and  process 
P-83-1085  with  the  protective  equipment 
in  place  indicates  that  the  intended  use 
of  the  PMN  substance  will  still  return  an 
acceptable  profit. 

B.  Benefits 

EPA  has  not  attempted  to  quantify  the 
benefits  of  the  proposed  SNUR.  In 
general,  however,  benefits  will  secure  if 
the  proposed  action  leads  to  the 
identification  and  control  of 
unreasonable  risk  before  significant 
health  effects  can  occur.  The  proposal 
and  promulgation  of  the  SNUR  provides 


the  benefits  of  reduced  health  risks  until 
production  or  processing  of  P-63-10BS 
ceases. 

XI.  Confidential  Business  Infonnatioa 

Any  person  who  submits  comments 
which  Uie  person  claims  as  CBI  must 
mark  the  comments  as  "confidential,*' 
"trade  secret,"  or  other  appropriate 
designation.  Any  comments  not  claimed 
as  confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
reguests  that  any  party  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  the 
public  file. 

Xn.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50534).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received  The  record 
now  includes  the  following: 

1.  The  PMN  for  the  substance. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 

3.  The  section  5(e)  consent  order. 

4.  The  economic  analysis  of  the 
proposed  rule. 

5.  The  health  and  environmental 
effects  support  document 

The  Agency  will  accept  additional 
materials  for  inclusion  in  the  record  at 
any  time  between  this  notice  and 
designation  of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  pubUc  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  from  8  ajn.  to  4  p jn^ 
Monday  through  Friday,  except  legal 
holidays,  in  the  OTS  Public  Infonnatioa 
Office.  Rm.  E-107.  401  M  St. 
Washington,  DC. 

Xm.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  must 
judge  whether  a  regulation  is  "major" 
and  therefore,  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  because  it  will  not  have  an  effect 
on  the  economy  of  $100  million  or  more, 
and  will  not  have  a  significant  effect  on 
competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
annual  cost  of  this  proposed  rule,  for  the 
reasons  discussed  in  Unit  X  of  this 
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preamble.  EPA  believes  that  the  cost 
will  be  low.  In  addition,  because  of  the 

nature  of  the  proposed  rule  and  the 
substance  identified  in  it.  EPA  believes 
that  there  will  be  few  significant  new 
use  notices  submitted.  Further,  while  the 
expense  of  a  notice,  the  suggested 
testing,  and  the  uncertainty  of  possible 
EPA  regulation  may  discourage  certain 
innovation,  that  impact  may  be  limited 
because  such  factors  are  unlikely  to 
discourage  innovation  of  high  potential 
value.  Finally,  this  SNUR  may 
encourage  innovation  in  safe  chemical 
•tubstances  or  highly  beneficial  uses. 

This  regulation  was  submitted  to  the 
Office  of  Managem   at  and  Budget 
(OMB)  for  review  as  required  by 
Frecutive  Order  12291. 

b.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  605(b).  EPA  certifies  that  this 
proposed  rule  will  not  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The  Agency  cannot  determine  whether 
parties  affected  by  this  proposed  rule 
are  likely  to  be  small  businesses. 
However.  EPA  believes  that  few 
manufacturers,  importers,  or  processors 
will  submit  SNUR  notices.  Therefore, 
although  the  costs  of  preparing  a  notice 
under  this  rule  might  be  significant  for 
some  small  businesses,  the  number  of 
such  businesses  affected  is  not  expected 
to  be  substantial. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  etseq.  and  has  assigned 
OMB  control  number  2070-0012. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  Attention:  Desk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  .Ungual  16. 1985. 

Marcia  E.  WilBams, 

Acting  Assistant  Administrator,  for  Pesticides 
and  Toxic  Sulislances. 


Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  for  Part  721  would 
continue  to  read  as  follows: 

Authority.  15  U.S.C.  2804  and  2607. 

2.  By  adding  a  new  §  721.54  to  read  as 
follows: 

§721.54    HalogefMte<f-»H2-Prop«nyf)-W- 
Isubstitutad  ptienyt]  acetemlde. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substance  referred  to  by  its 
premanufacture  notice  number  and 
generic  chemical  name  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  {a)(2)  of  this  section:  P-83- 
1085,  halogenated-N-{2-propenyl)-N- 
[substituted  phenyl]  acetamide. 

(2)  The  significant  new  uses  are: 

(i)  Manufacture  (excluding  import)  of 
the  substance  in  the  United  States. 

(ii)  Use  other  than  as  an  intermediate. 

(iii)  Processing  or  distribution  in 
commerce  without  establishing  a 
program  whereby: 

(A)  During  all  stages  of  processing, 
use.  or  cleanup  operations  involving  the 
substance,  any  person  who  is  employed 
by  or  under  the  control  of  the  processor 
and  involved  in.  or  in  the  immediate 
area  of.  any  operation  where  dermal 
conTact  with  the  substance  may  occur  is 
required  to  wear 

[1]  Full  face-shield. 

[2]  Protective  gloves  which  are 
determined  to  be  impervious  to  the 
substance  under  the  condition  of 
exposure,  including  duration  of 
exposure.  This  determination  is  made 
either  by  testing  the  gloves  under  the 
conditions  of  exposure  or  by  evaluating 
the  specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  manufacturer's 
specifications  includes  consideration  of 
permability.  penetration,  and  potential 
chemical  and  physical  degradation  by 
the  substance  and  associated  chemical 
substances. 

(B)  All  persons  described  in  paragraph 
(a)(2)(iii)(A)  of  this  section  are  informed 
of  the  following  in  writing  or  by 
presenting  the  information  as  part  of  a 
safety  training  program  where 
attendance  is  recorded:  That  contact 
with  skin  may  be  harmful;  that 
structurally  similar  chemicals  have  been 
found  to  cause  cancer  in  laboratory 
animals;  and  that  use  of  full  face-shields 
and  impervious  gloves  will  help  protect 
them. 


(C)  A  label  is  affixed  to  each 
container  containing  the  substance,  or  a 
formulation  containing  the  substance, 
which  may  be  distributed  to  another 
person.  The  label  includes,  at  a 
minimum,  the  following  information  (in 
print  size  no  smaller  than  10-point  type): 

Warning:  A  chemical  similar  to  (Insert 
Appropriate  Trade  Name]  has  been  shown  to 
cause  cancer  in  laboratory  animals.  Avoid  all 
contact  with  skin.  eyes,  and  clothing.  Wear 
gloves  and  full  face-shield  when  handling. 

(D)  A  material  safety  data  sheet 
(MSDS)  accompanies  the  distribtuion  in 
commerce  of  any  amount  of  the 
substance.  The  MSDS  contains  the 
language  specified  in  paragraph 
(a)(2)(iii)(C)  of  this  section  and  specifies 
the  requirements  for  protective 
equipment  identified  in  paragraph 
{a)(2)(iii)(A)  of  this  section. 

(iv)  Release  of  the  substance  into 
navigable  waters. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  In  addition  to  the 
requirement  §  721.17,  importers  and 
processors  of  the  chemical  substance 
identified  in  paragraph  (a)(1)  of  this 
section  must  maintain  the  following 
records  for  5  years  from  their  creation: 

(i)  Any  determination  that  gloves  are 
impervious  to  the  substance  as  specified 
in  paragraph  (a)(2)(iii)(A)(2)  of  this 
section. 

(ii)  Names  of  persons  required  to  wear 
protective  equipment  specified  in 
paragraph  (a)(2)(iii)(A)  of  this  section, 
the  dates  on  which  they  were  informed, 
and  the  means  by  which  they  were 
informed  as  specified  in  paragraph 
(a)(2)(iii)(B)  of  this  section. 

(iii)  Dates  of  shipments  of  containers 
which  have  been  labeled  in  accordance 
with  paragraphs  (a)(2)(iii)(C)  of  this 
section,  a  copy  of  the  label,  and  the 
identities  of  persons  to  whom  the 
containers  were  shipped. 

(iv)  Records  of  quantities,  locations, 
dates,  and  methods  of  disposal  which 
demonstrate  how  wastes  containing  the 
substance  were  disposed  of. 

(v)  Copies  of  all  MSDSs  containing 
reference  to  the  substance. 

(2)  [Reserved] 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2070- 
0012) 

[PR  Doc.  85-20304  Filed  8-23-85:  8:45  am] 
BILUNQ  COOC  U40-60-M 
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40  CFR  Part  721 
(OPTS-50536;  TSM  FRL-2846-2] 

Poly(oxy-1,4-butanediyl)-alpha-<1-oxo- 
2-prop«nylH>mega-[  ( 1  -oxo-2- 
Propenyl)oxy];  Proposed 
Determination  of  Significant  New  Uses 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  a  chemical  substance 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-84-274 
and  a  TSCA  section  5(e)  consent  order 
issued  by  EPA.  The  Agency  believes 
that  the  substance  may  be  hazardous  to 
human  health  and  that  the  uses 
described  in  the  proposed  rule  would 
result  in  significant  human  exposure. 

DATES:  Written  comments  should  be 
submitted  by  October  25, 1985. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-793),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-209.  401  M  Street  SW., 
Washington,  DC  20460. 

Comments  should  include  the  docket 
control  number  OPTS-50536.  Non- 
confidential versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  holidays,  in  Room  E- 
107  at  the  address  given  above.  For 
further  information  regarding  the 
submission  of  comments  containing 
confidential  business  information,  see 
Unit  XI  of  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Room  E-543,  401  M 
Street  SW..  Washington,  DC  20460.  Toll 
Free:  (800-424-9085).  In  Washington. 
DC:  (554-1404).  Outside  the  USA: 
(Operator-202-554-1404) . 

SUPPt^MENTARY  INFORMATION:  0MB 

control  number  2070-0012. 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  use  of  a  chemical 
substance  is  a  "significant  new  use." 
EPA  must  make  this  determination  by 
rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use,  persons  must,  under 
section  5(a)(1)(B)  of  TSCA.  submit  a 


notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
substance  for  that  use.  Such  a  notice  is 
subject  generally  to  the  same 
requirements  and  procedures  as  a  PMN 
submitted  under  section  5(a)(1)(A)  of 
TSCA  which  are  interpreted  at  40  CFR 
Part  720  published  in  the  Federal 
Register  of  May  13. 1983  (48  FR  21722). 
In  particular,  these  include  the 
information  submission  requirements  of 
section  5  (b)  and  (d)(1)  of  TSCA.  In 
addition,  such  notices  are  subject  to  the 
regulatory  authorities  of  section  5  (e) 
and  (f)  of  TSCA.  If  EPA  does  not  take 
regulatory  action  under  section  5.  6,  or  7 
to  control  activities  on  which  it  has 
received  a  SNUR  notice,  section  5(g)  of 
TSCA  requires  the  Agency  to  explain  in 
the  Federal  Register  its  reasons  for  not 
taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 
Persons  who  intend  to  import  a 
substance  identified  in  a  final  SNUR  are 
subject  to  the  TSCA  section  13  import 
certification  requirements,  which  are 
codified  at  19  CFR  12.118  through  12.127 
and  127.28.  The  EPA  policy  in  support  of 
the  import  certification  requirements 
appears  at  40  CFR  Part  707. 

II.  Applicability  of  General  Provisions 

EPA  promulgated  general  provisions 
applicable  to  SNUR's  under  40  CFR  Part 
721,  Subpart  A  published  in  the  Federal 
Register  of  September  5. 1984  (49  FR 
35011).  Interested  persons  should  refer 
to  that  document  for  a  detailed 
discussion  of  the  general  provisions. 
EPA  is  proposing  that  these  general 
provisions  apply  to  this  SNUR  without 
change  except  as  discussed  in  this 
preamble  and  set  forth  §  721.567. 

Ill  Summary  of  This  Proposed  Rule 

The  chemical  substance  that  is  the 
subject  of  this  proposed  rule  is  identified 
aspoly(oxy-1.4-butanediyl)-alpha-)l- 
oxo-2-propenyl)-omega-[(l-oxo-2- 
propenyljoxyj.  It  was  the  subject  of 
PMN  P-84-274.  EPA  is  proposing  to 
designate  the  following  as  significant 
new  uses:  (1)  Manufacturing,  processing, 
or  distribution  in  commerce  for  use  as  a 
component  in  industrial  coatings  unless 
specified  protective  equipment  is  used. 
(2)  use  other  than  as  a  component  in 
industrial  coatings,  and  (3) 
manufacturing,  processing,  or 
distribution  in  commerce  without 
establishing  programs  to  ensure  that  all 
persons  potentially  exposed  to  the 
substance  are  informed  of  the  health 
concerns  which  may  be  presented  by 


the  substance;  that  packages  containing 
the  substance  or  formulations  containing 
the  substance  are  labeled  according  to 
the  terms  specified  in  §  721.567;  and  that 
a  material  safety  data  sheet  (MSDS) 
accompanies  distribution  of  the 
substance  in  commerce. 

The  Agency  proposed  a  definition  fcr 
"industrial  coating"  in  the  proposed 
SNUR  published  on  March  27. 1985  (50 
FR  12046).  EPA  has  reexamined  this 
definition  and  is  proposing  to  redefine 
"industrial  coating"  as  stated  in  this 
proposal  rule.  The  new  definition  would 
apply  to  both  proposed  SNUR's. 

rv.  Background 

On  December  20, 1983.  EPA  received  a 
PMN  which  the  Agency  designated  as 
P-84-274.  EPA  announced  receipt  of  the 
PMN  in  the  Federal  Register  of 
December  30, 1983  (48  FR  57618).  The 
notice  submitter  stated  that  the 
substance  will  be  used  as  a  component 
in  industrial  coatings. 

The  notice  submitter  claimed  the 
following  as  confidential  business 
information  (CBl):  Chemical  identity  of 
impurities  and  byproducts,  production 
volume,  and  process  information.  Under 
section  14(a)(4)  of  TSCA.  the  Agency 
may  disclose  CBI  relevant  in  any 
proceeding.  "[Djisclosure  in  such  a 
proceeding  shall  be  made  in  such 
manner  as  to  preserve  confidentiality  to 
the  extent  practicable  without  impairing 
the  proceeding."  EPA  is  not  convinced 
that  this  rulemaking  will  be  so  impaired 
by  these  claims  as  to  justify  disclosure 
of  CBI.  Therefore,  EPA  has  decided  not 
to  disclose  any  of  the  CBI  at  this  time. 
The  Agency  specifically  requests 
comment  on  this  approach  for  this 
SNUR  rulemaking.  For  purposes  of 
clarity,  this  substance  will  be  referred  to 
by  its  specific  name  and  PMN  number. 
•     Based  upon  data  on  two  analogues  of 
P-84-274.  triethylene  glycol  diacrylate 
and  tetraethylene  glycol  diacrylate, 
which  were  submitted  to  EPA  under 
section  8(e)  TSCA,  the  Agency  believes 
P-84-274  may  cause  cancer.  During 
review  of  the  PMN,  the  Agency 
concluded  that  the  uncontrolled 
manufactiu-e,  import,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substance  may  present 
an  unreasonable  risk  uf  injury  to  human 
health.  Therefore.  EPA  regulated  the 
substance  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects. 

EPA  concluded  that  use  of  appropriate 
protective  equipment  will  significantly 
reduce  exposures  and  potential  risks  to 
persons  potentially  exposed  to  the 
substance.  A  section  5(e)  order  requiring 
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use  of  appropriate  controls  was 
negotiated  with  the  submitter.  The  order 
became  effective  August  16, 19&4. 

The  reporting  requirements  of  this 
proposed  SNUR  differ  from  the  terms  of 
the  section  5(e)  consent  order  in  the 
following  way.  The  proposed  SNUR 
designates  spray  application  of  P-64- 
274,  unless  respirators  are  used,  as  a 
significant  new  use.  In  the  consent 
order,  EPA  prohibited  spray  application 
because  the  Agency  is  concerned  about 
uses  which  could  result  in  inhalation  of 
significant  amounts  of  the  substance. 
The  Agency  now  believes  that  the 
approach  in  the  proposed  SNUR  is 
preferable  because  it  would  allow  spray 
applications  of  P-64-274  provided 
appropriate  respirators  are  used.  EPA 
finds  that  respirators  can  effectively 
limit  inhalation  exposure  and  that  only 
spray  apphcations  without  the  use  of 
respirators  could  lead  to  signlBcant 
levels  of  inhalation  exposure  which 
should  be  subject  to  reporting  and 
Agency  review. 

The  order  also  limited  disposal  to 
incineration  pursuant  to  40  CFR  Part 
270.  This  restriction  was  based  on  the 
possibility  that  other  methods  of 
disposal  could  present  ecotoxicity  and 
drinking  water  contamination  concerns. 
However,  after  issuing  the  order,  the 
Agency  determined  through  further 
analysis  that  is  no  longer  has  an 
ecotoxicity  concern.  In  addition,  EPA 
found  that  there  was  little  chance  that 
commercialization  of  the  substance 
could  result  in  drinking  water 
contamination.  Therefore,  this  proposed 
SNUR  does  not  identify  any  disposal  or 
an  environmental  release  as  a 
significant  new  use. 

By  issuing  a  section  5(e)  consent  order 
which  allows  controlled  commercial 
production,  import,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substance.  EPA  has 
taken  a  regulatory  approach  which  is 
appreciably  less  burdensome  than  an 
order  prohibiting  manufacture  of  the 
substance  until  additional  data  are 
submitted.  At  the  same  time,  such  an 
approach  protects  human  health  by 
requiring  precautionary  controls  pending 
the  development  of  the  data  needed  for 
a  more  fully  reasoned  evaluation  of  the 
risks  associated  with  the  substance. 

Section  5(e)  orders  only  to  the  notice 
submitter.  When  the  notice  submitter 
commences  commercial  manufacture  of 
the  substance  and  submits  a  Notice  of 
Commencement  of  Manufacture  or 
Import  to  EPA,  the  Agency  adds  the 
substance  to  the  TSCA  Chemical 
Substances  Inventory.  When  a 
substance  is  listed  on  the  Inventory, 
other  persons  may  manufacture,  import, 
process,  or  dispose  of  the  substance 


without  controls.  Therefore,  EPA  is 
proposing  to  designate  the  uses  set  forth 
in  paragraph  (a)(2)  of  the  proposed 
S  721.567  as  significant  new  uses  so  that 
the  Agency  can  review  these  uses  before 
they  occur. 

Through  a  SNUR,  the  Agency  would 
ensure  that  all  manufactiuers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substance  before  a 
signficant  new  use  occurs  and,  if 
necessary,  take  action  to  ensure  that 
persons  will  not  be  exposed  to  levels  of 
P-84-274  that  are  potentially  hazardous. 

V.  Determination  of  Proposed 
Significant  New  Uses 

To  determine  what  would  constitute  a 
significant  new  use  of  this  chemical 
substance,  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substance  and  potential  exposures  and 
releases  associated  with  possible  uses 
and  the  four  factors  listed  in  section 
5(a)(2)  of  TSCA.  Based  on  these 
considerations,  EPA  proposed  to  deHne 
the  significant  new  uses  of  P-84-274  as 
set  forth  in  paragraph  (a)(2)  of  i  721.567. 

EPA  has  already  determined  in  the 
section  5(e)  order  that  unrestricted 
manufacture,  import  processing 
distribution  in  commerce,  use,  and 
disposal  of  the  substance  may  present 
an  unreasonable  risk.  While  such  a 
finding  is  not  necessary  to  promulgate  a 
SNUR,  it  supports  a  determination  that 
the  uses  of  the  substance  would  be 
significant. 

VI.  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts,  EPA  is  proposing,  under  its 
authority  in  sections  5  and  8(a)  of  TSCA 
that,  in  addition  to  meeting  the 
requirements  in  §  721.17,  persons  who 
manufacture,  import,  or  process  P-84- 
274  be  required  to  maintain  the 
following  records  for  5  years  from  their 
creation: 

1.  Any  determination  that  gloves  are 
impervious  to  the  substance. 

2.  Names  used  for  the  substance  and 
the  dates  on  which  those  names  were  in 
use. 

3.  Names  of  persons  who  have  been 
informed  on  the  health  concerns,  the 
means  by  which  they  were  informed, 
and  the  dates  they  were  informed. 

4.  Dates  of  sliipments  of  containers 
which  have  been  labeled  and  the 
identities  of  persons  to  whom  they  have 
been  shipped. 

5.  Copies  of  any  MSDSs  used. 
These  recordkeeping  requirements 

would  apply  to  small  manufacturers, 


importers,  and  processors  as  well 
because  the  small  business  exemption  of 
section  8  of  TSCA  is  not  applicable 
when  the  chemical  substance  which  is 
the  subject  of  the  rule  also  is  the  subject 
of  a  section  5(e)  order. 

The  Agency  considered  omitting  these 
specific  recordkeeping  requirements,  but 
believes  compliance  monitoring  for  this 
proposed  SNUR  would  be  made  more 
difficult  without  them. 

The  basis  for  the  Agency's 
recordkeeping  requirements  has  been 
set  forth  in  the  preambles  to  previously 
proposed  SNURs.  Persons  interested  in 
reading  a  complete  discussion  of  this 
issue  should  read  the  proposed  SNUR 
for  P-83-370  published  in  the  Federal 
Register  of  January  13, 1984  (49  FR  1753). 

Vn.  Exemptions  to  R^wrting 
Requirements 

EPA  has  codified  general  exemption 
provisions  covering  SNUR  reporting 
under  §  721.19.  On  a  case-by-case  basis 
the  Agency  may  modify  these 
provisions.  However,  in  this  case,  the 
Agency  is  proposing  that  §  721.19  apply 
in  its  entirety. 

EPA  issued  its  final  premanufacture 
notification  rules  under  40  CFR  Part  720 
published  in  the  Federal  Register  of  May 

13. 1983  (48  FR  21722),  including  §  720.36 
which  contained  rules  for  the  section 
5(h)(3)  exemption  for  chemical 
substances  manufactured  or  imported  in 
small  quantities  solely  for  research  and 
development.  On  September  13, 1983  (48 
FR  41132),  EPA  stayed  the  effectiveness 
of  S  720.36,  among  other  provisions  of 
the  PMN  rule,  pending  further 
rulemaking  to  revise  the  provisions. 
(Revisions  of  §  720.36  and  other 
provisions  were  proposed  on  December 

27. 1984  (49  FR  50201).  Because  S  720.36 
was  not  in  effect  when  EPA  codified 

§  721.19,  the  Agency  relied  on  the 
general  definition  of  "small  quantities 
solely  for  research  and  development"  in 
§  720.3(cc)  and  section  5(h)(3)  of  TSCA 
to  determine  whether  activities  quality 
under  this  exemption.  Upon 
promulgation  of  a  revised  §  720.36,  EPA 
intends  to  amend  S  721.19  to  adopt  the 
provisions  of  the  revised  S  720.36. 

Section  721.19(g)  of  the  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  when  they  manufacture  (the 
term  manufacture  includes  import)  or 
process  the  substance  solely  for  export 
and  label  the  substance  in  accordance 
with  section  12(a)(1)(B)  of  TSCA.  WhUe 
EPA  is  concemed  about  worker 
exposure- during  manufacture  and 
processing  of  the  substance,  section 
12(a)  of  TSCA  prohibits  the  Agency  from 
requiring  reporting  of  such  manufacture 
or  processing  for  a  significant  new  use. 
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However,  such  persons  would  be 
required  to  notify  EPA  of  such  export 
under  section  12(b)  of  TSCA  (see  S  721.7 
of  the  general  SNUR  provisions).  Such 
notification  will  allow  EPA  to  monitor 
manufacture  and  processing  activities 
which  are  not  subject  to  significant  new 
use  reporting.  The  term  "manufacture 
solely  for  export"  is  defined  in  the  PMN 
rule  (40  CFR  720.3{s));  an  amendment 
clarifying  this  deFinition  was  proposed 
December  27. 1984  (49  FR  50208).  The 
term  "process  solely  for  export"  is 
defined  in  §  721.3  of  the  general  SNUR 
provisions  in  a  similar  fashion.  Thus, 
person  would  be  exempt  from  reporting 
under  this  SNUR  if  they  manufacture  or 
process  the  substance  solely  for  export 
from  the  U.S.  under  the  following 
restrictions:  (1)  There  is  no  use  of  the 
substance  in  the  U.S.;  (2)  processing  is 
restricted  to  sites  under  the  control  of 
the  manufacturer  or  processor, 
respectively;  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured  or 
processed  the  substance  both  for  export 
and  use  in  the  U.S.,  such  activity  would 
not  be  "solely  for  export"  because  the 
manufacture  and  processing  would  be 
for  use  in  the  U.S. 

VIII.  Applicability  of  Proposal  to  Use* 
Occurring  Before  Promulgation  of  Final 
Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must,  among  other 
things,  determme  that  the  use  is  not 
ongoing.  In  this  case,  the  chemical 
substance  in  question  has  just 
undergone  premanufacture  review. 
When  the  notice  submitter  began 
manufacture  of  the  substance,  the 
submitter  sent  EPA  a  Notice  of 
Commencement  of  Manufacture  and  the 
substance  was  added  to  the  Inventory. 
The  notice  submitter  is  prohibted  by  the 
section  5(e)  order  from  undertaking  the 
activities  which  the  Agency  is  proposing 
be  designated  as  significant  new  uses. 
Therefore,  at  this  time,  the  Agency  has 
concluded  that  these  uses  are  not 
ongoing.  However,  EPA  recognizes  that 
once  the  chemical  substance  identified 
in  this  SNUR  is  added  to  die  Inventory, 
it  may  be  manufactured,  imported,  or 
processed  by  other  persons  for  a 
significant  new  use  as  defined  in  this 
proposal  before  promulgation  of  the 
rule. 

If,  after  publication  of  this  proposal, 
someone  were  to  undertake  the 
designated  significant  new  uses,  they 
could  argue  that  the  uses  are  not  "new" 
at  the  time  the  rule  is  promulgated,  and 
therefore  not  significant  new  uses.  EPA 
finds  that  the  intent  of  section  5(a)(1)(B) 
is  best  served  by  determining  that  a  use 
is  a  significant  new  use  on  the  proposal 


date  of  the  SNUR.  If  uses  begun  during 
the  proposal  period  were  not  considered 
to  be  significant  new  uses,  it  would  be 
almost  impossible  for  the  Agency  to 
establish  SNUR  notice  requirements, 
since  any  person  could  defeat  the  SNUR 
by  initiating  the  proposed  significant 
new  uses  before  the  rule  became  final. 
This  is  contrary  to  the  general  intent  of 
section  5(a)(1)(B). 

Thus,  if  the  substance  is 
manufactured,  imported,  or  processed 
between  proposal  and  promulgation  for 
a  proposed  significant  new  use,  the 
Agency  will  consider  such  use  to  be  a 
significant  new  use  if  it  is  retained  in  the 
final  rule.  EPA  recognizes  that  this 
interpretation  may  disrupt  commercial 
activities  of  persons  who  begin 
manufacture,  import,  or  processing  of 
the  substance  for  a  significant  new  use 
during  the  proposal  period.  However, 
this  proposal  constitutes  notice  of  that 
potential  disruption;  and,  persons  who 
commence  a  proposed  significant  new 
use  do  so  at  their  own  risk. 

The  Agency,  not  wishing  to 
unnecessarily  disrupt  the  commercial 
activities  of  persons  who  engage  in  a 
proposed  significant  new  use  prior  to 
promulgation  of  a  final  SNUR,  is 
considering  amending  Subpart  A  of  40 
CFR  Part  721  to  allow  for  advance 
SNUR  compliance  (i.e.,  compliance  prior 
to  the  date  of  promulgation).  EPA  wdl 
solicit  public  comment  on  an  advance 
compliance  exemption  when  such  an 
exemption  is  proposed  in  the  Federal 
Register. 

IX.  Test  Data  and  Other  Information 

EPA  recognizes  that  under  TSCA 
section  5,  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  health  risks  that 
may  be  posed  by  a  significant  new  use 
of  this  substance,  EPA  believes  that  a 
reasoned  evaluation  of  the  risks  posed 
by  the  significant  new  uses  would 
require  additional  data  on 
carcinogenicity.  These  data  might  be 
generated  by  a  2-year  rodent  bioassay. 
These  studies  may  not  be  the  only 
means  of  addressing  the  potential  risks. 

EPA  encourages  potential  SNUR 
notice  submitters  to  test  the  substance 
for  this  concern.  SNUR  notices 
submitted  for  significant  new  uses 
without  such  test  data  may  increase  the 
likelihood  that  EPA  will  take  action 
under  section  5(e).  As  part  of  an 
optional  prenotice  consultation,  EPA 
will  discuss  the  test  data  it  beUeves 


necessary  to  evaluate  a  significant  new 
use  of  the  substance. 

Test  data  should  be  developed 
according  to  TSCA  good  laboratory 
practices  regulations  at  40  CFR  Part  792. 
EPA  encourages  persons  to  consult  *vidi 
the  Agency  before  selecting  a  protocol 
for  testing  the  substance.  EPA  urges 
SNUR  notice  submitters  to  provide 
detailed  information  on  human  exposure 
that  will  result  from  the  significant  new 
uses.  In  addition,  EPA  urges  persons  to 
submit  information  on  potential  benefits 
of  the  substance  and  information  on 
risks  posed  by  the  substance  compared 
to  risks  posed  by  substitutes. 

X.  Economic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  this  substance.  This 
evaluation  is  summarized  below.  The 
Agency's  complete  economic  analysis  is 
available  in  the  public  file. 

A.  Costs 

The  only  direct  costs  that  would 
definitely  occur  as  a  result  of 
promulgation  of  this  SNUR  would  be 
EPA's  cost  of  issuing  and  enforcing  the 
SNUR.  It  is  estimated  that  the  Agency 
costs  of  issuing  the  SNUR  are  $43,eoa 
The  Agency  would  also  incur 
enforcement  costs,  although  it  cannot 
quantify  these  costs  at  this  time. 

Subsequent  to  promulgation  of  the 
SNUR,  EPA  believes  diat  there  ai«  three 
possible  outcomes  for  firms  that  tvouid 
manufacture,  process,  or  use  P-84-274: 
(1)  Abide  by  the  provisions  of  the  SNUR 
(e.g.,  use  the  substance  only  as  a 
component  of  industrial  inks,  coatings, 
and  adhesives;  attach  warning  lat>els. 
etc.)  which  would  not  necessitate  the 
filing  of  a  SNUR  notice;  (2)  submit  a 
SNUR  notice  describing  the  intention  to 
manufacture,  process,  or  use  P-64-Z74: 
or,  (3)  choose  not  to  manufacture, 
process,  or  use  P-84-274  due  to  the 
existence  of  the  SNUR.  The  costs  of 
these  outcomes  are  summarized  below. 

Outcome  1 

If  a  firm  complied  with  the  provisiona 
of  die  SNUR.  it  would  not  have  to 
submit  a  SNUR  notice.  Then  may  be 
some  costs  to  a  firm  to  avoid  triggering 
the  SNUR,  e.g.,  if  a  firm  had  to  purchase 
personal  protective  equipment 
specifically  to  comply  with  this  SNUR. 
The  costs  associated  with  not  triggering 
the  SNUR  revolve  around  the  use  of 
certain  protective  equipment,  labeling 
requirements,  the  creation  of  MSDS.  etc 
A  discussion  of  these  costs  follows. 

Limiting  the  use  of  P-84-274  to 
industrial  inks,  coatings,  or  adhesives  is 
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not  expected  to  increase  the  costs  of  any 
firm.  These  use  areas  are  broad  enough 
to  cover  a  wide  variety  of  applications. 
Consumer  use  of  the  substance  in  its 
unreacted  form  is  unlikely.  The 
substance  will  be  used  in  radiation- 
curable  formulations,  which  are  cured 
(hardened)  by  exposure  to  ultraviolet 
(UV)  light  or  electron  beam  (EB)  energy. 
EPA  knows  of  no  consumer  applications 
for  radiation  curing;  the  capital  costs 
associated  with  equipment  purchases 
preclude  use  by  consumers.  EPA  cannot, 
however,  rule  out  future  technological 
developments  such  as  hand-held  UV 
sources  that  would  be  purchased  by 
consumers  to  cure  adhesives  or 
coatings. 

The  costs  of  protective  equipment 
such  as  gloves  and  goggles  would  vary 
from  company  to  company.  Many  firms 
already  have  this  equipment  on  hand  for 
use  by  employees  due  to  the  use  of 
different  coating  components  such  as 
resins  and  organic  solvents.  Even  where 
radiation-curing  is  used,  organic 
solvents  such  as  glycol  ethers,  ketones, 
and  alcohols  are  used  to  clean 
machinery. 

On  the  other  hand,  if  other  firms 
wanted  to  use  the  substance,  they  would 
have  to  purchase  gloves,  goggles,  and 
possibly,  respirators.  There  are  many 
kinds  of  gloves  available  for  purchase. 
Specific  types  of  gloves  (e.g.,  neoprene 
and  butyl  rubber)  are  chosen  on  the 
basis  of  cost,  type  of  chemical  exposure, 
duration  of  exposure,  etc. 

This  SNUR  would  require  that 
workers  wear  gloves,  goggles,  and 
respirators  (in  the  case  of  spray 
applications).  While  the  SNUR  would 
require  that  the  gloves  be  impervious  to 
the  substance,  it  does  not  specify  what 
kind  of  gloves  one  should  wear  (e.g., 
latex,  neoprene,  and  butyl  rubber). 
Cloves  range  in  price  from  around  $1/ 
pair  to  $30/pair.  EPA's  experience  with 
industry  concerning  acrylates  indicates 
that  neoprene  gloves  are  often  worn, 
because  the  exposures  are  not  of  a  long 
duration,  and  the  gloves  are  not  overly 
expensive.  Neoprene  gloves  are 
disposable  gloves  that  cost  around  $15  a 
dozen  (about  $1.25/pair).  Chemical 
goggles  cost  about  $4.75/pair.  For 
respirators,  EPA  assumes  use  of  a  half- 
face  piece  type  respirator.  These 
respirators  currently  cost  $15.75  each. 
Replacement  filters  cost  $5.75/pair,  and 
paint  mist  prefilters  cost  $1.81 /pair. 

For  analytical  purposes  EPA  assumed 
the  following:  A  worker  would  be 
exposed  to  the  substance  for  45  days  a 
year;  gloves  would  be  replaced  daily; 
goggles  would  be  replaced  once;  filters 
and  prefilters  would  be  changed  on  a 
weekly  basis:  and  the  respirator  itself 
would  last  for  a  year. 


On  an  annual  basis,  these  costs  would 
total  about  $165  per  worker.  Assuming  a 
10-year  life  cycle  for  the  substance  and 
a  10  percent  discount  rate,  the  present 
value  of  the  $165  is  $1,115;  the 
annualized  cost  is  $182  per  worker. 

In  processing  and  use,  the  same 
workers  exposed  to  the  PMN  substance 
would  likely  be  exposed  to  other  resins, 
and  perhaps  solvents  (used  in  cleanup 
operations).  Protection  against  these 
other  chemicals  by  using  the  equipment 
specified  here  will  unavoidably  occur, 
and  will  help  to  degrade  the  equipment. 
Thus,  it  would  be  inappropriate  to 
assign  all  equipment  costs  to  this  SNUR. 

The  SNUR  would  require  labels  to  be 
attached  to  products  containing  the 
substance.  New  products  that  have  not 
been  commercialized  would  meet  this 
requirement  by  inclusion  of  a  warning 
statement.  Since  such  labels  have  not 
been  prepared,  the  cost  probably  will 
not  be  directly  attributable  to  this 
SNUR. 

If  an  entirely  new  label  has  to  be 
made,  the  initial  cost  of  labeling 
requirement  will  be  between  $135-500 
(which  is  the  development  cost  of  the 
label).  The  annualized  cost  of  labeling  is 
$80.  Other  labeling  costs  will  be  minimal 
(around  $0.02  per  label). 

The  SNUR  would  require  that  a  MSDS 
accompany  any  distribution  of  products 
containing  the  substance.  EPA  estimates 
that  it  costs  around  $20  to  develop  a 
MSDS. 

Outcome  2 

In  some  circumstances  it  would  be 
cost  effective  for  a  company  to  file  a 
SNUR  notice  with  data  which  shows 
that  its  means  of  controlling  exposures 
could  mitigate  EPA's  concerns.  In  this 
case,  the  company  would  incur  the  cost 
of  filing  a  SNUR  notice,  which  has  been 
estimated  at  $1,400-^,000  and  possibly 
the  costs  of  some  exposure  controls 
which  would  ordinarily  not  be  used 
without  the  existence  of  the  SNUR.  The 
submitter  may  also  incur  up  to  a  3.2 
percent  reduction  in  profits  due  to 
delays  in  manufacture,  import,  or 
processing  and  the  cost  of  regulatory 
foUowup,  if  any. 

Another  alternative  under  this 
outcome  would  be  a  firm  submitting  a 
SNUR  notice  with  the  results  of  a  2-year 
bioassay  on  the  substance.  The  cost  of 
one  2-year  bioassay,  however,  is  in  the 
$850,000  range  per  substance.  Therefore, 
the  agency  does  not  expect  this 
alternative  to  occur. 

Outcome  3 

Some  companies  could  find  the  cost  of 
controlling  exposure  too  expensive  to 
justify  production,  processing,  or  use. 
Under  this  outcome,  a  company  would 


not  incur  any  direct  costs  as  a  result  of 
the  SNUR.  The  company  and  society 
could  then  lose  benefits  that  would  have 
been  derived  from  the  manufacturing, 
processing,  or  use  of  the  substance. 
However,  the  original  PMN  submitter 
intends  to  produce  the  substance  under 
the  conditions  of  the  section  5(e) 
consent  order,  which  are  stricter  than  in 
this  SNUR.  This  indicates  that  some 
uses  of  the  substance  will  return  an 
acceptable  profit. 

B.  Benefits 

EPA  has  not  attempted  to  quantify  the 
benefits  of  the  proposed  SNUR.  In 
general,  however,  benefits  will  accrue  if 
the  proposed  action  leads  to  the 
identification  and,  if  necessary,  the 
control  of  unreasonable  risk  before 
significant  health  effects  can  occur.  The  " 
proposal  and  promulgation  of  the  SNUR 
provides  these  benefits  of  reduced 
health  risk  during  manufacture, 
processing,  and  use  of  P-84-274. 

The  PMN  submitter  will  benefit  from 
the  SNUR  because  marketing 
restrictions  contained  in  the  section  5(e) 
consent  order  can  be  lifted  once  the 
SNUR  is  promulgated.  Specifically,  the 
submitter  will  be  able  to  sell  P-84-274  to 
formulators,  who  play  a  major  role  in 
the  sales  and  distribution  of  radiation- 
curable  inks,  coatings,  and  adhesives. 

XI.  Confidential  Business  Information 

Any  person  who  submits  comments 
which  the  person  claims  as  CBI  must 
mark  the  comments  as  "confidential," 
"trade  secret,"  or  other  appropriate 
designation.  Any  comments  not  claimed 
as  confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  party  submitting 
confidential  comments  perpare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  the 
public  file. 

XII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OFrS-50536).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
now  includes  the  following: 

1.  The  PMN  for  the  substance. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 

3.  The  section  5(e)  consent  order. 

4.  The  economic  analysis  of  the 
proposed  rule. 
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5.  The  health  effects  support 
document  for  the  section  5(e)  order. 

6.  The  Engineering  Report. 

The  Agpricy  will  accept  additional 
materials  for  ihclusion  in  the  record  at 
any  time  between  this  notice  and 
designation  of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays,  in  the  OTS  Public  Information 
Office,  Rm.  E-107.  401  M  Street  SW., 
Washington,  D.C. 

Xin.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore,  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  will  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  will  not  have  a  significant 
effect  on  competition,  costs,  or  prices. 
While  there  is  no  precise  way  to 
calculate  the  annual  cost  of  this 
proposed  rule,  for  the  reasons  discussed 
in  IJnit  X  of  this  preamble,  EPA  believes 
that  the  cost  will  be  low.  In  addition, 
because  of  the  nature  of  the  proposed 
rule  and  the  substance  identified  in  it, 
EPA  believes  that  there  will  be  few 
significant  new  use  notices  submitted. 
Further,  while  the  expense  of  a  notice, 
the  suggested  testing,  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  may  be  limited  because  such 
factors  are  unlikely  to  discourage 
innovation  of  high  potential  value. 
Finally,  this  SNUR  may  encourage 
innovation  in  safe  chemical  substances 
or  highly  beneHciai  uses. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C  605(b)  EPA  certifies  that  this 
proposed  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The  Agency  cannot  determine  whether 
parties  affected  by  this  proposed  rule 
are  likely  to  be  small  businesses. 
However.  EPA  believes  that  few 
manufacturers,  importers,  or  processors 
will  submit  SNUR  notices.  Therefore, 
although  the  costs  of  preparing  a  notice 
under  this  rule  might  be  significant  for 


some  small  businesses,  the  number  of 
such  businesses  Ejected  is  not  expected 
to  the  substantial. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2070-0012. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  Attention:  £)esk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  August  16, 1985. 

Marcia  E.  Williams, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  for  Part  721  would 
continue  to  read  as  follows: 

Authority:  15  U.S.C.  2804  and  2807. 

2.  By  adding  a  new  §  721.567  to  read 
as  follows: 

§  721.567    Poly(oxy-1,4-butanedtyl)-atpha- 
( 1 -o  X  o-2-propeny  i  H>fneg8-(  ( 1-OXO-2- 
propenyi)oxyl. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substance,  referred  to  by  its  CAS 
number  and  chemical  name,  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section:  .52277- 
33-5:  poly(oxy-l  ,4-butanvjdiyl)-dlphH-(l- 
oxo-2-propenyl)-omega-!{t-oxo  2- 
propenyl)oxy). 

(2)  The  significant  new  uses  are: 

(i)  Use  other  than  as  a  comp<inent  in 
industrial  coatings. 

(ii)  Manufacturing,  processing,  or 
distribution  in  commerce  without 
establishing  a  program  whereby: 

(A)  During  all  stages  of  manufacture, 
processing,  use,  or  cleanup  oper.'itions 
involving  the  substance  any  person  who 
is  employed  by  or  under  the  conti-ol  of 
the  manufacturer  or  processor  and  who 
is  involved  in,  or  in  the  immediate  area 
of,  any  operation  where  dermal  contact 


with  the  substance  may  occur  must 
wear: 

(7)  Gloves  which  are  determined  to  be 
imprevious  to  the  substance  under  the 
conditions  of  exposure,  including  the 
duration  of  exposure.  This 
determination  must  be  made  either  by 
testing  the  gloves  under  the  conditions 
of  exposure  or  by  evaluating  the 
specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  manufacturer's 
specifications  shall  include 
consideration  of  permeability, 
penetration,  and  potential  chemical  and 
physical  degradation  by  the  substance 
and  associated  chemical  substances. 

[2]  Chemical  safety  goggles  or 
equivalent  eye  protection. 

(J)  Clothing  which  covers  any  other 
exposed  areas  of  the  arms,  legs,  and 
torso. 

(B)  During  spray  application  of  the 
substance,  workers  who  are  potentially 
exposed  to  the  substances  as  an  aerosol 
or  mist  are  required  to  wear. 

(7)  A  National  Institute  for 
Occupational  Safety  and  Health 
approved,  category  21c  high  e^iciency 
filter  respirator,  excluding  single-use  or 
disposable  types  in  accordance  with  30 
CFR  11.150;  category  23c  respirator 
equipped  with  combination  cartridges 
and  approved  for  paints,  enamels,  and 
lacquers:  or  categorj-  19c:  air-supplied 
.  respirator;  and  the  selected  respirator  is 
used  in  accordance  with  29  CFR 
1910.134  and  30  CFR  Part  11. 

(2]  (Reserved j 

(C)  Ail  persons  described  in 
paragraph  (a)(2](ii)(.\)  and  (B)  of  this 
section  are  informed  in  writing,  or  by 
presenting  the  information  as  part  of  a 
safety  training  program  where 
attendance  is  recorded,  that  contact 
wiih  skin  may  be  harmful:  that  mist 
generated  from  spray  application  may 
be  harmful  if  inhaled:  that  structurally 
similar  chemicals  have  been  found  to 
cause  cancer  in  laboratory  animals:  and 
that  the  use  of  safety  goggles, 
respirators,  impervious  gloves,  and  other 
clothing  will  help  to  protect  them. 

(DJ  Each  container  of  the  substance, 
or  of  a  formulation  containing  the 
substance,  which  may  be  distributed  to 
another  person,  is  labeled  at  a  minimum 
with  the  following  information  (in  a 
print  size  no  smaller  than  10-point  type): 

WARNING:  Avoid  contact.  Contact  with 
skin  mav  be  harmful.  ChemicaU  similar  in 
structure  to  [INSERT  APPROPRIATE  TR.\DE 
NAME]  have  been  found  to  cause  skin  cancer 
in  taboratory  animals.  The  required  use  of 
safety  goggles  or  equivalent  eye  protection, 
impervious  gloves,  and  other  clothing  will 
help  to  protect  you.  Respirators  are  required 
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during  spray  operations  if  there  is  potential 
inhalation  exposure. 

(E)  A  material  safety  data  sheet 
(MSDS)  is  included  to  accompany  the 
distribution  of  the  substance  in 
commerce  which  contains  the  language 
specified  in  paragraph  (a)(2)(ii)(D)  of 
this  section  and  specifies  the 
requirements  for  protective  equipment 
set  forth  in  paragraph  (a)(2)(ii)(A)  and 
(B)  of  this  section. 

(b)  Special  requirements.  The 
provisions  of  Subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  the  following  paragraphs. 

(1)  Definitions.  In  addition  to  the 
definitions  in  §  721.3,  the  following 
definition  applies  to  this  section: 
"Industrial  coating"  means  a  coating 
formulation,  including  inks  and 
adhesives,  applied  to  a  substrate  within 
the  confines  of  a  business  establishment 
for  purposes  of  further  distribution  in 
commerce  or  for  use  by  that  business. 

(2)  Recordkeeping.  In  addition  to  the 
requirements  of  §  721.17,  manufacturers, 
importers,  and  processors  of  the 
chemical  substance  identified  in 
paragraph  (a)(1)  of  this  section  must 
maintain  the  following  records  for  5 
years  from  the  date  such  records  are 
completed: 

(i)  Any  determination  that  gloves  are 
impervious  to  the  substance  as  specified 
in  paragraph  (a)(2)(ii){A)(l)  of  this 
section. 

(ii)  Names  used  for  the  substance  and 
the  dates  on  which  those  names  were  in 
use. 

(iii)  Names  of  persons  who  have  been 
informed  in  accordance  with  paragraph 
(a)(2)(ii)(C)  of  this  section,  the  means  by 
which  they  were  informed,  and  the 
dates  they  were  informed. 

(iv)  Dates  of  shipments  of  containers 
which  have  been  labeled  in  accordance 
with  paragraph  (a)(2)(ii)(D)  of  this 
section,  a  copy  of  the  label,  and  the 
identities  of  persons  to  whom  the 
containers  were  shipped. 

(v)  Copies  of  any  MSDSs  used. 

(2)  (Reserved] 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  2070-0012) 

(FR  Doc.  85-20303  File  8-23-85:  8:45  am| 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1614 

Private  Attorney  Involvement 

AGENCY:  Legal  Services  Corporation. 
ACnON:  Proposal  rule;  revision. 


summary:  On  January  4. 1985.  the  Legal 
Services  Corporation  republished  Part 


1614  of  its  regulations  for  comment  (50 
FR  509).  Based  upon  comments  received 
and  recommendations  of  the  Board's 
Operations  and  Regulations  Committee, 
the  Board  of  Directors  on  August  2, 1985 
voted  to  continue  requiring  recipients  to 
spend  12V^%  of  their  annualized  basic 
field  awards  on  private  attorney 
involvement  (PAI).  Although  the  Board 
has  now  resolved  the  issue  of  whether 
the  12Vi%  standard  is  a  requirement  or  a 
guideline,  several  major  changes  have 
been  made  in  Part  1614  since  the  last 
publication  of  the  proposed  rule. 
Because  of  these  changes  the  Board 
determined  that  Part  1614  should  be 
published  in  revised  form  for  further 
comment. 

The  revision  makes  six  major  changes 
in  Part  1614.  Completely  new  provisions 
dealing  with  joint  ventures,  waiver,  and 
failure  to  comply  have  been  added  to 
Part  1614.  The  audit  provisions  and  the 
provisions  on  revolving  litigation  funds 
have  been  substantially  rewritten. 
Section  1614.3  has  been  revised  to 
require  recipients  to  include  the  direct 
delivery  of  legal  services  by  private 
attorneys  in  their  PAI  programs. 
Numerous  technical  changes  have  also 
been  made  which  do  not  affect  the 
substance  of  the  regulation. 
DATE:  Comments  must  be  received  on  or 
before  September  25, 1985. 
ADDRESS:  Comments  may  be  submitted 
to  Office  of  General  Counsel,  Legal 
Services  Corporation,  733  Fifteenth 
Street,  NW..  Room  601.  Washington. 
D;C.  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  N.  Bagenstos,  Acting  General 
Counsel,  (202)  272-4010. 
SUPPLEMENTARY  INFORMATION:  Part  1614 
of  the  Corporation's  regulations,  which 
concerns  private  attorney  involvement, 
was  adopted  by  the  Corporation's  Board 
of  Directors  on  April  28, 1984.  It  was 
published  in  final  form  in  the  Federal 
Register  on  May  21, 1984,  49  FR  21328. 
Since  September  of  1984,  the 
Corporation  received  comments 
concerning  both  substantive  and 
procedural  issues  involving  the  adoption 
of  this  regulation.  After  deliberation,  the 
Corporation's  Board  of  Directors,  at  its 
December  20, 1984,  meeting,  decided  to 
republish,  for  comment,  certain 
regulations,  including  Part  1614.  Part 
1614  was  republished  in  the  Federal 
Register  on  January  4, 1985.  50  FR  509. 
Comments  were  received  and  reviewed. 
Changes  were  recommended  in 
response  to  the  comments  received.  A 
revised  draft  of  Part  1614  was  published 
in  the  Federal  Register  on  June  18, 1985. 
50  FR  25270.  to  inform  interested  parties 
of  the  progress  the  Corporation  had 
made  in  revising  the  regulation.  On 


August  2, 1985,  the  Corporation's  Board 
of  Directors,  acting  upon 
recommendations  of  its  Operations  and 
Regulations  Committee,  voted  to 
continue  requiring  recipients  to  spend 
12V2%  of  their  annualized  basic  field 
awards  on  PAI.  It  also  voted  to  amend 
Part  1614  of  the  regulations,  and, 
because  of  the  amendments  that  had 
been  made,  to  publish  the  regulation,  in 
revised  form,  for  further  comment. 

The  major  issues  before  the  Board 
over  the  past  half  year  with  respect  to 
Part  1614  were  whether  the  12V<!% 
standard  should  continue  to  be  a 
requirement  or  should  be  considered 
simply  a  guideline  and  whether  the  . 
standard  should  remain  at  12V2%.  The 
board  receive  83  comments  on  these 
issues  and  heard  extensive  public 
testimony  on  them.  In  addition  it 
conducted  an  extensive  study  of  the 
degree  to  which  local  programs  have 
complied  with  the  12Vi%  standard.  At 
the  May  23, 1985  meeting  of  the 
Operations  and  Regulations  Committee, 
the  Office  of  Field  Services  presented  a 
preliminary,  program-by-program  study 
of  the  amount  of  money  spent  on  PAL 
To  prepare  this  study,  Corporation  staff 
went  through  the  180  audit  files  of  the 
programs  whose  fiscal  years  ended  on 
December  31, 1984.  the  first  programs 
that  were  required  to  report  PAI 
expenditures  separately  on  their  audits. 
The  Office  Field  Services  took  a  number 
of  steps  to  doublecheck  the  preliminary 
figures  presented  at  the  May  meeting. 
On  May  17.  before  the  meeting,  the 
Corporation  mailed  a  copy  of  the 
statistics  to  all  LSC  recipients  and 
regional  offices.  On  June  7,  a  draft  copy 
of  a  revised  and  expanded  PAI  report, 
with  a  request  for  review  and  comment, 
was  express  mailed  to  all  regional 
offices.  Between  June  1  and  June  17,  LSC 
staff  in  Washington,  DC,  contacted  all 
nine  regional  offices  and  verified  the 
statistics  with  them.  The  revised  figures 
showed  that  20.8%  of  the  programs 
reviewed  (37  out  of  180)  had  fallen  short 
of  the  12Vi%  level  of  compliance. 

After  considering  the  comments,  the 
testimony  at  its  meeting,  and  the 
statistics,  the  Board  decided  to  continue 
employing  the  12  Va*  standard  as  a 
requirement.  Except  for  the  deletion  of 
the  old  waiver  provision  and  for 
technical  changes  that  make  the 
mandatory  nature  of  the  12Vi%  standard 
clear,  it  has  left  §  1614.1  as  it  was. 

Although  the  Board  has  resolved  the 
issue  of  whether  the  12 ¥2%  standard  is  a 
requirement  or  a  guideline,  several 
major  changes  have  been  made  in  Part 
1614  since  the  last  publication  of  the 
proposed  rule.  It  is  with  respect  to  these 
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changes,  detailed  below,  that  the  Board 
invites  further  comment. 

A  new  paragraph  (b)  dealing  with 
joint  ventures  has  been  added  to 
§  1614.2.  This  provision  makes  clear  that 
recipients  whose  case  service  areas  are 
adjacent,  coterminous,  or  overlapping 
may  enter  into  joint  venture  agreements. 
For  a  joint  venture  to  qualify,  however, 
each  of  the  conditions  enumerated  in 
paragraph  (b)  must  be  met:  The  Office  of 
Field  Services  must  approve  the  joint 
venture;  the  venture  must  meet  certain 
expenditure  requirements;  each 
participant  must  be  a  bona  Me 
participant;  and  the  venture  must 
provide  opportunity  for  involving 
private  attorneys  throughout  the  entire 
joint  service  area.  The  expenditure 
requirements  vary  according  to  the 
nature  of  the  joint  venture.  Where 
recipients  whose  case  service  areas  are 
coterminous  or  overlapping  enter  into  a 
joint  venture,  the  recipients  must  spend 
at  least  12V^%  of  the  aggregate  of  their 
basic  field  awards  on  private  attorney 
involvement  (PAI).  Where  a  joint 
venture  involves  recipients  whose 
service  areas  are  adjacent  but  not 
coterminous  or  overlapping  each 
recipient  must  spend  12*^%  of  its  basic 
field  grant  on  PAI. 

The  Board  believes  that  the  essence  of 
PAI  is  the  direct  delivery  of  legal 
services  to  the  poor  by  private  attorneys 
and  that  all  recipients  ought  to 
incorporate  direct  delivery  into  their  PAI 
programs.  Section  1614.3,  accordingly, 
has  been  amended  to  make  clear  that 
the  direct  delivery  of  legal  assistance  is 
a  mandatory  part  of  PAI  programs.  The 
Board  has  declined  to  state  what 
percentage  of  a  PAI  program  ought  to 
involve  direct  delivery.  Local  programs 
may  make  that  determination.  Under 
new  paragraph  (a)  recipients  must 
include  the  direct  delivery  of  legal 
assistance  by  private  attorneys  in  their 
PAI  programs.  Under  new  paragraph  (b), 
at  the  option  of  recipients,  PAI  programs 
may  also  include  support  activities  and 
other  forms  of  indirect  delivery  of 
service.  It  should  be  noted,  however, 
that  it  is  not  the  Board's  intent  under 
§  1614.3  to  permit  recipients  to  meet 
their  12 '/4%  spending  requirement  by 
providing  private  attorneys  with 
services  from  national  and  state  support 
centers. 

The  Corporation  received  numerous 
complaints  about  the  burdensome 
paperwork  requirements  formerly 
contained  in  §  1614.3(d),  the  auditing 
provision.  Upon  study  the  Board 
reached  the  conclusion  that  these 
paperwork  and  record-keeping 
requirements  went  beyond  what  was 
necessary.  At  the  same  time  it 


recognized  that  any  time  the 
Corporation  issues  a  regulation 
requiring  an  expenditure  of  funds  for  a 
certain  purpose,  it  will  be  necessary  to 
impose  a  certain  number  of  accounting 
and  bookkeeping  requirements.  The 
Board  has  entirely  rewritten  the  auditing 
provision  which  now  appears  as 
§  1614.3(e)  and  has  sought  to  impose 
only  those  record-keeping  requirements 
needed  to  track  the  progress  of 
recipients  in  implementing  PAI. 

Perhaps  the  most  significant  change  in 
the  auditing  provision  relates  to 
documenting  the  time  staff  attorneys 
and  other  recipient  employees  spend  on 
PAI.  Old  S  1614.3(d)(6)  required  that  if  a 
recipient  allocated  the  time  of  staff 
attorneys  or  paralegals  to  PAI,  it  had  to 
submit  detailed  timesheets  accounting 
for  o//  the  time  of  those  employees,  not 
just  the  time  spent  on  PAI  activities.  By 
contrast  new  §  1614.3(e)(l)(i)  requires 
timesheets  from  attorneys  and 
paralegals  only  for  time  spent  on  PAI 
activities.  It  retains  the  provision 
excluding  such  employees  as 
receptionists,  secretaries,  intake 
personnel  or  bookkeepers  from  the 
requirement  of  keeping  timesheets,  but 
with  slightly  different  wording.  The 
Operations  and  Regulatons  Committee 
found  the  wording  of  the  old  provision 
to  be  ambiguous:  It  might  mean  either 
that  a  recipient  could  not  allocate  the 
time  of  these  sta^  to  PAI  or  that  the 
recipient  simply  did  not  have  to  keep 
time  records  for  these  personnel.  The 
amended  language  makes  it  clear  that 
the  second  meaning  is  the  one  intended, 
and  that  although  recipients  do  not 
have  to  keep  time  sheets  for  these 
personnel,  they  do  have  to  have  some 
reasonable  way  of  allocating  their  time 
between  PAI  and  their  regular  staff 
duties. 

The  Board  has  also  deleted  from  the 
auditing  section  the  provision  (formerly 
§  1614.3(d)(10))  requiring  programs  that 
use  Judicare  or  another  compensated 
bar  mechanism  to  establish  an 
encumbrance  system.  New 
§  1614.3(e)(l)(i),  however,  retains  the 
requirement  that  encumbrances  not  be 
included  in  calculating  whether  a 
recipient  has  met  its  PAI  requirement 

Finally,  the  auditing  provision  now 
requires  that  in  the  year-end  audit 
recipients  report  PAI  expenditures  as  a 
separate  fund  or  on  a  separate  schedule. 
(§  1614.3(e)(2))  The  approach  of  old 
§  1614.3(d)(3)  which  made  establishing  a 
separate  fund  or  schedule  optional 
raised  consideration  problems  for  the 
Corporation  in  collecting  data  on  PAI.  In 
their  year-end  audits,  some  programs 
explained  their  PAI  activities  and 
expenses  in  a  footnote.  Others 


programs,  however,  reported  only  a  one- 
line  item  expenses  for  PAI  making  it 
impossible  for  the  Corporation  to 
determine  how  they  had  spent  their  PAI 
money.  Still  others  gave  no  data  about 
PAI  in  their  audits  at  all,  despite 
Corporation  requirements.  The  Board 
has  determined  that,  for  the  Corporation 
to  track  the  progress  of  PAI.  there  must 
be  more  uniformity  in  the  way  programs 
report  PAI.  The  new  provision, 
accordingly,  requires  that  programs 
highlight  PAI  expenditures  in  a  separate 
column  in  their  fmancial  statements.  It 
does  not  require  that  programs  establish 
separate  bank  accounts  or  separate 
books  to  account  for  PAI  expenditures. 
The  words  "a  separate  fund"  are  a 
technical  phrase  used  by  auditors  and 
are  intended  to  be  synonymous  with  "• 
separate  schedule",  words  that  are 
perhaps  clearer  to  non-auditors. 

For  the  sake  of  clarity  i  1614.5. 
prohibiting  certain  kinds  of  revolving 
litigation  funds,  has  been  entirely 
rewritten.  New  paragraph  (a)  defines  a 
revolving  litigation  fund  system.  Under 
such  systems  recipients  advance  funds 
to  private  attorneys  to  enable  them  to 
pay  costs,  expenses  or  attorneys  fees  for 
representing  clients.  The  private 
attorneys  on  their  part  agree  to  repay 
the  money  advanced  from  fees  or 
monies  awarded  as  a  result  of  the  case. 
Paragraph  (b)  makes  it  clear  that 
recipients  may  not  use  LSC  funds  to 
establish  or  maintain  systems  that 
advance  attorneys  fees.  Paragraph  (c) 
permits  systems  that  advance  costs  and 
expenses  as  long  as  two  conditions  are 
met  in  each  case:  The  private  attorney 
involved  is  representing  an  eligible 
client  in  a  matter  in  which 
representation  of  the  eligible  client 
would  be  allowed  under  the  LSC  Act 
and  LSC  regulations;  and  the  private 
attorney  either  spends  funds  in 
accordance  with  a  schedule  previously 
approved  by  the  recipient's  governing 
body  or,  prior  to  initiating  action  in  the 
matter,  requests  the  recipient  to  advance 
the  funds. 

The  old  waiver  provision  contained  in 
the  last  sentence  of  S  1614.1(a)  was 
overly  narrow.  Replacing  this  provision, 
in  accordance  with  the  Board's  concern 
for  flexibility  as  well  as  accountability, 
is  a  completely  new  section  on  waiver, 
S  1614.6.  It  is  the  hope  of  the  Board  that 
this  provision  will  address  all  the 
possible  situations  in  which  imposition 
of  the  12Vi%  requirement  would  cause 
hardship  or  would  hinder  the  goal  of  the 
economical  and  effective  use  of 
Corporation  funds. 

Section  1614.6  provides  for  three  kinds 
of  waivers,  a  complete  or  full  waiver  of 
the  expenditure  requirement  for  a  fiscal 
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year,  a  partial  waiver  of  the  expenditure 
requirement,  and  a  waiver  of  the  special 
accounting  and  bookkeeping 
requirements.  The  two  circumstances 
under  which  the  OfTice  of  Field  Service 
(OFS)  will  grant  a  complete  or  full 
waiver  of  the  spending  requirement  are 
set  forth  in  9  iei4.6(b):  Where  there 
simply  are  not  enough  qualified  private 
attorneys  to  conduct  a  PAI  program,  or 
where  all  qualified  private  attorneys 
either  refuse  to  take  part  in  the  program 
or  have  conflicts  that  render  their 
participation  inappropriate.  Section 
1614.6(c)  sets  forth  the  six  circumstances 
under  which  OFS  will  grant  a  partial 
waiver.  First,  OFS  may  grant  such  a 
waiver  where  the  pool  of  available  and 
qualified  private  attorneys  is  simply  too 
small  to  use  all  the  PAI  funds 
economically  and  effectively.  Second, 
OFS  may  grant  a  partial  waiver  where, 
despite  the  recipient's  best  efforts,  there 
simply  are  not  enough  qualified  private 
attorneys  willing  to  take  part  in  the 
program.  The  third  instance  in  which 
OFS  may  grant  a  partial  waiver  is  where 
a  recipient,  despite  its  best  efforts,  finds 
itself  unable  to  spend  the  full  PAI 
allocation  during  a  program  year.  In 
studying  how  recipients  have  complied 
with  the  PAI  requirement,  the  Board  was 
distressed  to  discover  that,  although  a 
significant  number  of  programs  had  not 
come  near  the  12V4%  standard,  only 
about  four  programs  had  contacted  or 
attempted  to  communicate  with  the 
Corporation  about  their  problems  with 
PAI.  The  Board  believes  that 
communicating  with  the  Corporation 
about  such  problems  is  an  affirmative 
duty  that  recipients  incur  when  they 
accept  a  grant  from  the  Corporation. 
Accordingly,  in  defining  what 
constitutes  a  recipient's  "best  efforts" 
for  the  purposes  of  §  1614.3(c)(3),  the 
Board  included  the  requirement  that  the 
recipient  communicate  to  OFS  its 
problems  spending  its  PAI  allocation 
and  that  it  request  and  avail  itself  of 
assistance  or  advice  from  OFS.  Unless 
unusual  circumstances  caused  the 
shortfall,  a  recipient  is  required  under 
this  subsection  to  accompany  a  waiver 
with  a  plan  to  avoid  a  shortfall  in  the 
future.  Programs  sending  out  PAI  cases 
to  private  attorneys  at  an  even  rate  have 
little  control  over  when  the  attorneys 
will  perform  work  or  when  they  will  bill 
for  their  work.  The  third  and  fourth 
types  of  partial  waivers  address  the 
problems  that  might  arise  because  of  the 
time  a  recipient  is  billed.  Section 
1614.6(c)(4)  permits  a  waiver  where, 
simply  because  attorneys  have  failed  to 
bill  a  recipient  during  one  fiscal  year, 
the  recipient's  PAI  expenditure  for  that 
year  fails  below  12 •/2%.  Section 


1614.6(c)(5)  permits  a  waiver  in  the 
situation:  Where,  simply  because 
attorneys  chose  to  bill  a  recipient  during 
one  fiscal  year,  it  is  appropriate  to 
permit  PAI  expenditures  for  the 
following  fiscal  year  to  fall  below  12V4%. 
Sixth,  OFS  may  grant  a  partial  waiver 
where  a  recipient  can  show  that,  in  the 
reasonable  judgment  of  its  governing 
body,  it  would  not  be  economical  and 
efficient  for  it  to  expend  its  full  12V4% 
allocation  of  PAI.  This  sixth  type  of 
partial  waiver,  however,  may  be  granted 
only  in  two  cases:  Where  a  recipient  has 
received  substantial  contributions  from 
the  private  bar  or  other  sources  and, 
consequently,  has  handled  and  expects 
to  continue  handling  at  least  12V^%  of  its 
cases  through  PAI  programs;  or  where 
the  recipient  has  been  unusually 
efficient  and  has  handled  and  expects  to 
continue  handling  at  least  12Vi%  of  its 
cases  through  its  PAI  programs. 

Section  1614.6(d)  permits  the  Audit 
Division  with  the  concurrence  of  OFS  to 
grant  waivers  of  the  special  accounting 
and  bookkeeping  requirements.  Except 
with  respect  to  subgrants,  it  is  expected 
that  such  waivers  will  be  rarely  granted. 
As  discussed  above,  the  auditing 
requirements  have  been  rewritten  to 
require  only  the  minimum  record- 
keeping necessary  for  the  Corporation  to 
monitor  PAI.  In  most  instances, 
therefore,  granting  a  waiver  of  these 
requirements  would  make  it  impossible 
for  the  Corporation  to  track  a  recipient's 
compliance  with  the  PAI  requirement. 

Recipients,  as  set  forth  in 
§  1614.6(e)(1),  may  apply  for  a  waiver 
for  the  current  or  for  the  next  fiscal  year. 
All  applications  must  be  in  writing. 
Applications  for  waivers  for  the  current 
fiscal  year  must  be  received  by  the 
Corporation  during  the  current  fiscal 
year.  At  the  expiration  of  a  waiver,  a 
recipient  may  seek  a  similar  or  identical 
waiver. 

In  drafting  the  new  waiver  provision, 
the  Board  has  required  that  within  thirty 
days  the  Corporation  respond  in  writing 
to  requests  for  waivers  (§  1614.6(f)).  If 
the  Corporation  fails  to  meet  this  thirty 
day  deadline,  the  recipient  will 
automatically  receive  a  waiver.  The 
Board  determined  that  it  is  necessary  for 
the  Corporation  to  rule  speedily  on 
waiver  requests  so  that  recipients 
denied  waivers  late  in  the  year  will  still 
have  time  to  comply  with  the  spending 
requirement. 

In  addition  to  the  new  waiver 
provision,  an  enforcement  provision  has 
been  added  to  Part  1614.  This  new 
provision,  §  1614.7,  details  the  penalties 
assessed  against  recipients  who  fail  to 
meet  the  12'/^%  spending  requirement 
and  who  fail  to  take  advantage  of  the 


hberal  waiver  provision.  Under 
paragraphs  (a)  and  (c)  of  i  1614.7,  if  a 
recipient  falls  short  of  the  12V^% 
spending  requirement  and  also  fails 
without  good  cause  to  seek  a  waiver,  it 
loses  the  unspent  money  to  qualified 
PAI  programs  in  its  service  area.  In  any 
case  where  a  recipient  applies  for  a 
waiver,  however,  or,  in  cases  where  it 
fails  with  good  cause  to  seek  a  waiver, 
the  recipient  does  not  lost  its  money;  it 
must  simply  spend  the  required  amount 
of  money  during  its  next  fiscal  year.  To 
avoid  losing  its  money  under  the  penalty 
provision  in  S  1614.7(c],  all  a  recipient 
need  do  is  apply  for  a  waiver.  It  does 
not  actually  have  to  receive  a  waiver 
nor  does  it  need  good  cause  for 
requesting  one. 

List  of  SubiecU  in  45  CFR  Part  1614 

Legal  Services,  Private  attorneys. 

For  the  reasons  set  out  above  45  CFR 
Part  1614  is  proposed  to  be  revised  to 
read  as  follows: 

PART  1614— PRIVATE  ATTORNEY 
INVOLVEMENT 

Sec. 

1614.1  Purpose. 

1614.2  General  policy. 

1614.3  Range  of  activities. 

1614.4  Procedure. 

1614.5  Prohibition  of  revolving  litigation 
funds. 

1614.6  Waivers. 

1614.7  Failure  to  comply. 

Authority:  Sec.  1007(a)(2)(C)  and  Sec. 
1007(a)(3):  (42  U.S.C.  2996f(a)(2)(C)  and  42 
U.S.C.  2996f(a)(3)). 

§  1614.1     Purpoa*. 

(a)  This  Part  is  designed  to  ensure  that 
recipients  of  Legal  Services  Corporation 
funds  involve  private  attorneys  in  the 
delivery  of  legal  assistance  to  eligible 
clients.  Except  as  provided  hereafter,  a 
recipient  of  Legal  Services  Corporation 
funding  shall  devote  an  amount  equal  to 
at  least  twelve  and  one-half  percent 
(12V2%)  of  the  recipient's  LSC 
annualized  basic  field  award  to  the 
involvement  of  private  attorneys  in  such 
delivery  of  legal  services.  Funds 
received  from  the  Corporation  as  one- 
time special  grants  shall  not  be 
considered  in  determining  the  private 
attorney  involvement  (PAI) 
requirements. 

(b)  Recipients  of  Native  American  or 
migrant  funding  shall  provide 
opportunity  for  involvement  in  the 
delivery  of  services  by  the  private  bar  in 
a  manner  which  is  generally  open  to 
broad  participation  in  those  activities 
undertaken  with  those  funds,  or  shall 
demonstrate  to  the  satisfaction  of  the 
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Corporation  that  such  involvement  is 
not  feasible. 

(c)  Because  the  Corporation's  PAI 
requirement  is  based  upon  an  effort  to 
generate  the  most  possible  legal  services 
for  eligible  clients  from  available,  but 
limited,  resources,  recipients  should 
attempt  to  assure  that  the  market  value 
of  PAI  activities  substantially  exceeds 
the  direct  and  indirect  costs  being 
allocated  to  meet  the  requirements  of 
this  Part. 

§  1614.2    General  policy. 

(a)  This  part  implements  the  policy 
adopted  by  the  Board  of  Directors  of  the 
Corporation  that  a  substantial  amount  of 
funds  be  made  available  to  encourage 
the  involvement  of  private  attorneys  in 
the  delivery  of  legal  assistance  to 
eligible  clients  through  both  pro  bono 
and  compensated  mechanisms,  and  that 
such  funds  be  expended  in  an 
economical  and  efficient  manner. 

(b)  In  the  case  of  recipients  whose 
service  areas  are  adjacent,  coterminous 
or  overlapping,  the  recipients  may  enter 
into  joint  efforts  to  involve  the  private 
attorneys  in  the  delivery  of  legal 
services  to  eligible  clients,  subject  to  the 
following  conditions: 

(1)  The  joint  venture  plan  must  be 
approved  by  the  Office  of  Field  Services; 

(2)  The  recipients  involved  in  the  joint 
venture  must  expend  at  least  twelve  and 
one-half  percent  (12V2%)  of  the 
aggregate  of  their  basic  field  awards  on 
PAI.  In  the  case  of  recipients  with 
adjacent  service  areas.  12  ¥2%  of  each 
recipient's  grant  shall  be  expended  on 
PAI: 

(3)  Each  recipient  in  the  joint  venture 
must  be  a  bona  fide  participant  in  the 
activities  undertaken  by  the  joint 
venture;  and 

(4)  The  joint  PAI  venture  must  provide 
opportunity  for  involving  private 
attorneys  throughout  the  entire  joint 
service  area(s). 

(c)  Private  attorney  involvement  shall 
be  an  integral  part  of  a  total  local 
program  undertaken  within  the 
established  priorities  of  that  program  in 
a  manner  that  furthers  the  statutory 
requirement  of  high  quality,  economical 
and  effective  client-centered  legal 
assistance  to  eligible  clients.  Decisions 
concerning  implementation  of  the 
substantial  involvement  requirement 
rest  with  the  recipient  through  its 
governing  body,  subject  to  review  and 
evaluation  by  the  Corporation. 

9  1614.3    Range  of  activities 

(a)  Activities  undertaken  by  the 
recipient  to  meet  the  requirements  of 
this  Part  must  include  the  direct  delivery 
of  legal  assistance  to  eligible  clients 
through  programs  such  as  organized  pro 


bono  plans,  reduced  fee  plans,  judicare 
panels,  private  attorney  contracts,  or 
those  modified  pro  bono  plans  which 
provide  for  the  payment  of  nominal  fees 
by  eligible  clients  and/or  organized 
referral  systems;  except  that  payment  of 
attorneys'  fees  through  "revolving 
litigation  fund"  systems,  as  described  in 
S  1614.5  of  this  part,  shall  neither  be 
used  nor  funded  under  this  Part  nor 
funded  with  any  LSC  support; 

(b)  Activities  undertaken  by  recipients 
to  meet  the  requirements  of  this  part 
may  also  include,  but  are  not  limited  to 

(1)  Support  provided  by  private 
attorneys  to  the  recipient  in  its  delivery 
of  legal  assistance  to  eligible  clients  on 
either  a  reduced  fee  or  pro  bono  basis 
through  the  provision  of  community 
legal  education,  training,  technical 
assistance,  research,  advice  and 
counsel;  co-counseling  arrangements;  or 
the  use  of  private  law  firm  facilities, 
libraries,  computer-assisted  legal 
research  systems  or  other  resources; 
and, 

(2)  Support  provided  by  the  recipient 
in  furtherance  of  activities  undertaken 
pursuant  to  this  Section  including  the 
provision  of  training,  technical 
assistance,  research,  advice  and 
counsel;  or  the  use  of  recipient  facilities, 
libraries,  computer  assisted  legal 
research  systems  or  other  resources. 

(c)  The  specific  methods  to  be 
undertaken  by  a  recipient  to  involve 
private  attorneys  in  the  provision  of 
legal  assistance  to  eligible  clients  will 
be  determined  by  the  recipient's  taking 
into  account  the  following  factors: 

(1)  The  priorities  established  pursuant 
to  Part  1620  of  these  regulations; 

(2)  The  effective  and  economical 
delivery  of  legal  assistance  to  eligible 
clients; 

(3)  The  linguistic  and  cultural  barriers 
to  effective  advocacy; 

(4)  The  actual  or  potential  conflicts  qf 
interest  between  specific  participating 
attorneys  and  individual  eligible  clients; 
and, 

(5)  The  substantive  and  practical 
expertise,  skills  and  willingness  to 
undertake  new  or  unique  areas  of  the 
law  of  participating  attorneys. 

(d)  Systems  designed  to  provide  direct 
services  to  eligible  clients  by  private 
attorneys  on  either  a  pro  bono  or 
reduced  fee  basis,  shall  include  at  a 
minimum,  the  following  components: 

(1)  Intake  and  case  acceptance 
procedures  consistent  with  the 
recipient's  established  priorities  in 
meeting  the  legal  needs  of  eligible 
clients: 

(2)  Case  assignments  which  ensure 
the  referral  of  cases  according  to  the 
nature  of  the  legal  problems  involved 


and  the  skills,  expertise,  and  substantive 
experience  of  the  participating  attorney; 

(3)  Case  oversight  and  follow-up 
procedures  to  ensure  the  timely 
disposition  of  cases  to  achieve,  if 
possible,  the  result  desired  by  the  client 
and  the  efficient  and  economical 
utilization  of  recipient  resources;  and 

(4)  Access  by  private  attorneys  to  LSC 
recipient  resources,  including  those  of 
LSC  national  and  state  support  centers, 
that  provide  back-up  on  substantive  and 
procedural  issues  of  the  law. 

(e)  The  recipient  shall  demonstrate 
compliance  with  this  part  by  utilizing 
financial  systems  and  procedures  and 
maintaining  supporting  documentation 
to  identify  and  account  separately  for 
costs  related  to  the  PAI  effort.  Such 
systems  and  records  shall  meet  the 
requirements  of  the  Corporation's  Audit 
and  Accounting  Guide  for  Recipients 
and  Auditors  and  shall  have  the 
following  characteristics: 

(1)  They  shall  accurately  identify  and 
account  for: 

(i)  The  recipient's  administrative, 
overhead,  staff,  and  support  costs 
related  to  PAI  activities.  Non-personnel 
costs  shall  be  allocated  on  the  basis  of 
reasonable  operating  data.  All  methods 
of  allocating  common  costs  shall  be 
clearly  documented.  If  any  direct  or 
indirect  time  of  staff  attorneys  or 
paralegals  is  to  be  allocated  as  a  cost  to 
PAI,  such  costs  must  be  documented  by 
time  sheets  accounting  for  the  time 
those  employees  have  spent  on  PAI 
activities.  The  timekeeping  requirement 
does  not  apply  to  such  employees  as 
receptionists,  secretaries,  intake 
personnel  or  bookkeepers;  however, 
personnel  cost  allocations  for  non- 
attorney  or  non-paralegal  staff  should 
be  based  on  other  reasonable  operating 
data  which  is  clearly  documented; 

(ii)  Payments  to  private  attorneys  for 
support  or  direct  client  services 
rendered.  The  recipient  shall  maintain 
contracts  on  file  which  set  forth 
payment  systems,  hourly  rates,  and 
maximum  allowable  fees.  Bills  and/or 
invoices  from  private  attorneys  shall  be 
submitted  before  payments  are  made. 
Encumbrances  shall  not  be  included  in 
calculating  whether  a  recipient  has  met 
the  requirement  of  this  part; 

(iii)  Contractual  payments  to 
individuals  or  organizations  that 
undertake  administrative,  support,  and/ 
or  direct  services  to  eligible  clients  on 
behalf  of  the  recipient  consistent  with 
the  provisions  of  this  part.  Contracts 
concerning  transfer  of  LSC  funds  for  PAI 
activities  shall  require  that  such  funds 
be  accounted  for  by  the  recipient  in 
accordance  with  LSC  guidelines, 
including  the  requirements  of  the  Audit 
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and  Accounting  Guide  for  Recipients 
and  Auditors  and  45  CFR  Part  1627; 

(iv)  Other  such  actual  costs  as  may  be 
incurred  by  the  recipient  in  this  regard. 

(2)  Support  and  expenses  relating  to 
the  PAI  effort  must  be  reported 
separately  in  the  recipient's  year-end 
audit.  This  shall  be  done  by  establishing 
a  separate  fund  or  providing  a  separate 
schedule  in  the  financial  statement  to 
account  for  the  entire  PAI  allocation. 
Recipients  are  not  required  to  establish 
separate  bank  accounts  to  segregate 
funds  allocated  to  PAI.  Auditors  are 
required  to  perform  sufficient  audit  tests 
to  enable  them  to  render  an  opinion  on 
the  recipient's  compliance  with  the 
requirements  of  this  part. 

(3)  In  private  attorney  models, 
attorneys  may  be  reimbursed  for  actual 
costs  and  expenses.  Attorney's  fees  paid 
may  not  exceed  50%  of  the  local 
prevailing  market  rate  for  that  type  of 
service. 

(4)  All  records  pertaining  to  a 
recipient's  PAI  requirements  which  do 
not  contain  client  confidences  or  secrets 
as  defined  by  applicable  state  law  shall 
be  made  available  for  inspection  and 
review  by  LSC  auditors  and  monitors 
during  regular  business  hours. 

§1614.4    Procedure. 

(a)  The  recipient  shall  develop  a  plan 
and  budget  to  meet  the  requirements  of 
this  part  which  shall  be  incorporated  as 
a  part  of  the  refunding  application  or 
initial  grant  appHcation.  The  budget 
shall  be  modified  as  necessary  to  fulfill 
this  part.  That  plan  shall  take  into 
consideration: 

(1)  The  legal  needs  of  eligible  clients 
in  the  geographical  area  served  by  the 
recipient  and  the  relative  importance  of 
those  needs  consistent  with  the 
priorities  established  pursuant  to  section 
1007(a)(2)(C)  of  the  Legal  Services 
Corporation  Act  (42  U.S.C. 
2996f(a)(2)(C))  and  Part  1620  of  the 
Regulations  (45  CFR  Part  1620)  adopted 
pursuant  thereto; 

(2)  The  delivery  mechanisms 
potentially  available  to  provide  the 
opportunity  for  private  attorneys  to  meet 
the  established  priority  legal  needs  of 
eligible  clients  in  an  economical  and 
effective  manner  and 

(3)  The  results  of  the  consultation  as 
required  below. 

(b)  The  recipient  shall  consult  with 
significant  segments  of  the  client 
community,  private  attorneys,  and  bar 
associations,  including  minority  and 
women's  bar  associations,  in  the 
recipient's  service  area  in  the 
development  of  its  annual  plan  to 
provide  for  the  involvement  of  private 
attorneys  in  the  provision  of  legal 
assistance  to  eligible  clients  and  shall 


document  that  each  year  its  proposed 
annual  plan  has  been  presented  to  all 
local  bar  associations  within  the 
recipient's  service  area  and  shall 
summarize  their  response. 

§  1614.5    Prohibition  of  revolving  litigation 
funds. 

(a)  A  revolving  litigation  fund  system 
is  a  system  under  which  funds  are 
advanced  to  private  attorneys  to  enable 
them  to  pay  costs,  expenses  or  attorneys 
fees  for  representing  clients  and  under 
which  the  private  attorneys  agree  to 
repay  from  fees  or  other  money  awarded 
as  a  result  of  the  case  any  funds 
advanced  to  them. 

(b)  No  funds  received  from  the  Legal 
Services  Corporation  shall  be  used  to 
establish  or  maintain  revolving  Htigation 
fund  systems  that  advance  funds  to 
private  attorneys  for  attorney  fees. 

(c)  The  prohibition  in  paragraph  (b)  of 
this  section  does  not  prevent  recipients 
from  reimbursing  or  paying  private 
attorneys  for  costs  and  expenses, 
provided: 

(1)  The  private  attorney  is 
representing  an  eligible  client  in  a 
matter  in  which  representation  of  the 
eligible  client  by  the  recipient  would  be 
allowed  under  the  Act  and  under  the 
Corporation's  Regulations;  and 

(2)  The  private  attorney  has  expended 
such  funds  in  accordance  with  a 
schedule  previously  approved  by  the 
recipient's  governing  body  or,  prior  to 
initiating  action  in  the  matter,  has 
requested  the  recipient  to  advance  the 
funds. 

§1614.6    Waivers. 

(a)  While  it  is  the  expectation  and 
experience  of  the  Corporation  that  most 
basic  field  programs  can  effectively 
expend  their  PAI  requirement,  there  are 
some  circumstances,  temporary  or 
permanent,  under  which  the  goal  of 
ecenomical  and  effective  use  of 
Corporation  funds  will  be  furthered  by  a 
partial,  or  in. exceptional  circumstances, 
a  complete  waiver  of  the  PAI 
requirement. 

(b)  A  complete  waiver  shall  be 
granted  by  the  Office  of  Field  Services 
(OPS)  when  the  recipient  shows  to  the 
satisfaction  of  OFS  that 

(1)  Because  of  the  unavailability  of 
qualified  private  attorneys,  an  attempt 
to  carry  out  a  PAI  program  would  be 
futile;  or 

(2)  All  qualified  private  attorneys  in 
the  program's  service  area  either  refuse 
to  participate  or  have  conflicts 
generated  by  their  practice  which  render 
their  participation  inappropriate. 

(c)  A  partial  waiver  shall  b?  granted 
by  OFS  when  the  recipient  shows  to  the 
satisfaction  of  OFS  that 


(1)  The  population  of  quahfied  private 
attorneys  available  to  participate  in  the 
program  is  too  small  to  use  the  full  PAI 
allocation  economically  and  effectively; 
or 

(2)  Despite  the  recipient's  best  efforts 
too  few  qualified  private  attorneys  are 
willing  to  participate  in  the  program  to 
use  the  full  PAI  allocation  economically 
and  effectively;  or 

(3)  Despite  a  recipient's  best  efforts, — 
including,  but  not  limited  to, 
communicating  its  problems  expending 
the  required  amount  of  OFS  and 
requesting  and  availing  itself  of 
assistance  and/ or  advice  from  OFS 
regarding  the  problem — expenditures 
already  made  diu-ing  a  program  year  are 
insufficient  to  meet  the  PAI  requirement, 
and  there  is  insufficient  time  to  make 
economical  and  efficient  expenditures 
during  the  remainder  of  a  program  year, 
but  in  this  instance,  unless  the  shortfall 
resulted  from  unforeseen  and  unusual 
circumstances,  the  recipient  shall 
accompany  the  waiver  request  with  a 
plan  to  avoid  such  a  shortfall  in  the 
future;  or  ^ 

(4)  The  recipient  uses  a  fee-for-service 
program  whose  encumbrances  would 
meet  the  requirement,  but  its  actual 
current  expenditures  do  not  meet  the 
requirement,  and  could  not  be  increased 
to  do  so  economically  and  effectively  in 
the  remainder  of  the  program  year,  or 
could  not  be  increased  to  do  so  in  a 
fiscally  responsible  manner  in  view  of 
outstanding  encumbrances;  or 

(5)  The  recipient  uses  a  fee-for-service 
program  and  its  PAI  expenditures  in  the 
prior  year  exceeded  the  twelve  and  one- 
half  percent  (12*72%)  requirement  but, 
because  of  variances  in  the  timing  of 
work  performed  by  the  private  attorneys 
and  the  consequent  billing  for  that  work, 
its  PAI  expenditures  for  the  current  year 
fail  to  meet  the  twelve  and  one-half 
percent  (1214%)  requirement;  or 

(6)  If,  in  the  reasonable  judgment  of 
the  recipient's  governing  body,  it  would 
not  be  economical  and  efficient  for  the 
recipient  to  expend  its  full  12V&%  of 
Corporation  fluids  on  PAI  activities, 
provided  that: 

(i)  The  recipient  has  received 
substantial  contributions  from  the 
private  bar  and/or  other  sources,  and, 
consequently,  the  recipient  has  handled 
and  expects  to  continue  to  handle  at 
least  1214%  of  its  cases  through  its  PAI 
program(s);  or 

(ii)  The  recipient  has  been  unusually 
efficient  in  the  use  of  its  PAI  resources, 
and.  consequently,  the  recipient  has 
handled  and  expects  to  continue  to 
handle  at  least  12*4%  of  its  cases 
through  its  PAI  program(s). 
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(d)(1)  A  waiver  of  the  special 
accounting  and  bookkeeping 
requirements  of  this  Part  maybe  granted 
by  the  Audit  Division  with  the 
concurrence  of  OFS.  if  the  recipient 
shows  to  the  satisfaction  of  the  Audit 
Division  and  OFS  that  such  waiver  will 
advance  the  purpose  of  this  Part  as 
expressed  in  §§  1614.1  and  1614.2. 

(2)  As  provided  in  45  CFR  1627.3(c) 
with  respect  to  subgrants,  alternatives 
to  Corporation  audit  requirements  or  to 
the  accounting  requirements.of  this  Part 
may  be  approved  for  subgrants  by  the 
Audit  Division  with  the  concurrence  of 
OFS:  such  alternatives  for  PAI  subgrants 
shall  be  approved  liberally  where 
necessary  to  foster  increased  PAI 
participation. 

(e)  Waivers  of  the  PAI  expenditure 
requirement  may  be  full  or  partial,  that 
is.  the  Corporation  may  waive  all  or 
some  of  the  required  expenditure  for  a 
fiscal  year. 

(1)  Applications  for  waivers  of  any 
requirement  under  this  Part  may  be  for 
the  current,  or  next  fiscal  year.  All  such 
applications  must  be  in  writing. 
Applications  for  waivers  for  the  current 
fiscal  year  must  be  received  by  the 
Corporation  during  the  current  fiscal 
year. 

(2)  At  the  expiration  of  a  waiver  a 
recipient  may  se^  a  similar  or  identical 
waiver. 

(f)  All  waiver  requests  shall  be 
addressed  to  the  Office  of  Field  Services 
(OFS)  or  the  Audit  Division  as  is 
appropriate  under  the  preceding 
provisions  of  this  Part.  The  Corporation 
shall  make  a  written  response  to  each 
such  request  postmarked  not  later  than 
thrity  (30)  days  after  its  receipt.  If  the 
request  is  denied,  the  Corporation  will 
provide  the  recipient  with  an 
explanation  and  statement  of  the 
grounds  for  denial.  If  the  waiver  is  to  be 
denied  because  the  information 
submitted  is  insufficient,  the 
Corporation  will  inform  the  recipient  as 
soon  as  possible,  both  orally  and  in 
writing,  about  what  additional 
information  is  needed.  Should  the 
Corporation  fail  to  so  respond,  the 
request  shall  be  deemed  to  be  granted. 

§1614.7    FaUur*  to  comply. 

(a)  If  a  recipient  fails  to  comply  with 
the  expenditure  required  by  this  part 
and  if  that  recipient  fails  without  good 
cause  to  seek  a  waiver  during  the  term 
of  the  grant  or  contract,  the  Corporation 
shall  withhold  from  the  recipient's 
support  payments  an  amount  equal  to 
the  difference  between  the  amount 
expended  on  PAI  and  twelve  and  one- 
half  percent  (12^2%)  of  the  recipient's 
basic  field  award. 


(b)  If  a  recipient  fails  with  good  cause 
to  seek  a  waiver,  or  applies  for  but  does 
not  receive  a  waiver,  or  receives  a 
waiver  of  part  of  the  PAI  requirement 
and  does  not  expend  the  amount 
required  to  be  expended,  the  PAI 
expenditure  requirement  for  the  ensuing 
year  shall  be  increased  for  that  recipient 
by  an  amount  equal  to  the  difference 
between  the  amount  actually  expended 
and  the  amount  required  to  be 
expended. 

(c)  Any  funds  withheld  by  the 
Corporation  pursuant  to  this  section 
shall  be  made  available  by  the 
Corporation  for  use  in  providing  legal 
services  in  the  recipient's  service  area 
through  PAI  programs.  Disbursement  of 
these  funds  shall  be  made  through  a 
competitive  solicitation  and  awarded  on 
their  basis  of  efficiency,  quality, 
creativity,  and  demonstrated 
commitment  to  PAI  service  delivery  to 
low-income  people. 

Dated:  August  20. 1985. 
Richard  N.  Bagenstoa, 

Acting  General  Counsel. 

[FR  Doc.  85-20272  Filed  8-23-85:  8:45  am] 
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FM  Broadcast  Station  in  Wadley,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
to  allot  Channel  247A  to  Wadley, 
Alabama,  as  that  community's  first  local 
aural  broadcast  service,  in  response  to  a 
petition  filed  by  Bob  Haynes. 

DATES:  Comments  must  be  filed  on  or 
before  October  15. 1985.  and  reply 
comments  on  or  before  October  30. 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPI^MENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  Radio. 

The  authority  citation  for  Part  73 
continues  to  read: 

Autiiority:  Sees.  4  and  303,  48  Stat.  1086,  as 
amended,  1062.  as  amended;  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301.  303,  307.  48 
Stat.  1081, 1082.  as  amended.  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 


statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  i  73.202(b), 
Table  of  Allotments.  FM  Broadcast  Stations. 
(Wadley.  Alabama):  (MM  Docket  No.  85-248. 
RM-4g50). 

Adopted:  August  12, 1985. 

Released:  August  23, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  a  petition  for  nile 
making  filed  by  Bob  Haynes 
("petitioner"), '  requesting  the  allotment 
of  Channel  247A  to  Wadley,  Alabama, 
as  that  community's  first  local  broadcast 
service.  Petitioner  submitted  information 
in  support  of  the  proposal  and  stated  his 
intention  to  apply  for  the  channel. 

2.  A  staff  engineering  study  reveals 
that  Channel  247A  can  be  allotted  to 
Wadley,  Alabama,  in  conformity  with 
the  minimum  distance  separation 
requirements  of  §  73.207  of  the 
Commission's  Rules,  provided  the 
transmitter  is  sited  approximately  9.5 
kilometers  (5.9  miles)  south  of  the 
community  to  avoid  short-spacing  to 
Channel  248A  at  both  Talladega, 
Alabama,  and  Hogansville.  Georgia. 

PART  73— (AMENDED] 

§73.202    [AmendMl] 

3.  In  view  of  the  above,  and  the  fact 
that  the  proposal  could  provide  a  first 
local  broadcast  service  to  Wadley,  the 
Commission  believes  it  is  appropriate  to 
propose  amending  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  with  regard  to  that 
community,  as  follows: 


Q«y 

Praseni 

Propowd 

Wadtoy  AL 

2«7A 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

5.  Interested  parties  may  file 
comments  on  or  before  October  15, 1985. 
and  reply  comments  on  or  before 
October  30, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 


'  Petitioner  i«  the  President  of  Clay  County 
Broadcasters.  Inc..  licensee  of  daytime  only  AM 
Station  W2!2X,  linevilte.  Alaliaina. 
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procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Lauren  A.  Colby, 
Esq.,  Law  Offices  of  Lauren  A.  Colby,  10 
East  Fourth  Street.  P.O.  Box  113, 
Frederick,  MD  21701. 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until, 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  offjcially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Scliott. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(a),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61,  0.204(b) 
arid  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 


initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
nie  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  data  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  purties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Fillings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 


the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW,  Washington,  DC. 

[FR  Doc.  85-20279  Filed  8-2»-«5;  8:45  am) 

mujMO  cooc  (/ii-oi-w 


47  CFR  Part  73 

(MM  Docket  No.  85-247;  RM-4757] 

FM  Broadcast  Station  In  Columbus, 
Central  City,  Crookston,  Kearney, 
Lexington,  McCook  and  Valentine, 
NE,  Hill  City,  KS 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMINARV:  This  action  proposes  the 
substitution  of  Class  C  Channel  262  for 
228A  at  Columbus,  Nebraska,  the 
modification  of  the  Class  A  license  for 
Station  KTTT-FM  and  six  related 
channel  substitutions  in  response  to  a 
petition  filed  by  City  and  Farm 
Broadcasting,  Inc.  The  allotment  could 
provide  Columbus  with  a  second  Class 
C  service. 

DATES:  Comments  must  be  filed  on  or 
before  October  15, 1965,  and  reply 
comments  on  or  before  October  30, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting,  Radio. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1066,  as 
amended,  1082,  as  amended;  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301,  303,  307.  48 
Stat.  1081, 1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making  and 
Orders  To  Show  Cause 

In  the  matter  of  amendment  of  §  73.202(b), 
Table  of  Allotments.  FM  Broadcast  Stations, 
(Columbus,  Central  City,  Crookston,  Kearney, 
Lexington.  McCook  and  Valentine,  Nebraska, 
and  Hill  City,  Kansas)  (RM  Docket  No.  85- 
247;  RM-4757). 

Adopted:  August  13. 1985. 

Released:  August  23, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  a 
petition  for  rule  making  filed  by  City  and 
Farm  Broadcasting,  Inc.  ("petitioner"), 
licensee  of  KTTT-FM  (Channel  228A), 
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Columbus.  Nebraska,  requesting  the 
substitution  of  Class  C  Channel  262  for 
228A  and  modification  of  its  license  to 
specify  operation  on  the  Class  C 
channel. 

2.  Petitioner  acknowledges  that  if 
Channel  262  is  allocated  to  Columbus,  it 
will  be  necessary  to  make  channel 
substitutions  at  six  commuiuties. 
Petitioner  states  a  willingness  to 
reimburse  the  existing  permittees  or 
licensees  for  all  reasonable  costs 
involved  in  changing  frequencies  if 
petitioner  is  the  ultimate  licensee  of 
Channel  262. 

3.  Channel  262  can  be  allocated  to 
Columbus,  Nebraska,  in  compliance 
with  the  Commission's  minimum  spacing 
requirements  provided  the  following 
substitutions  are  made: 

a.  Substitute  Channel  255  for  262  at 
Central  City,  Nebraska.  Station  KZEN  is 
authorized  to  operate  on  Channel  262  by 
a  recently  issued  construction  permit. 

b.  Substitute  Channel  227  for  255  at 
Kearney,  Nebraska.  Station  KRNY-FM 
currently  operates  on  Channel  255. 

c.  Substitute  241  for  226  at  Lexington, 
Nebraska.  Station  KRVN-FM  operates 
on  Channel  226. 

d.  Substitute  Channel  270  for  241  at 
McCook.  Nebraska.  Station  KICX-FM  is 
authorized  to  operate  on  Channel  241.  It 
currently  operates  on  Channel  240A.  In 
Docket  80-569,  Channel  241  was 
substituted  for  240A  with  the  license  for 
Station  KICX-FM  modified  to  specify 
Channel  241. 

e.  Substitute  Channel  228A  for  270  at 
Hill  City,  Kansas.  (New  application 
pending.  File  No.  BPH840604IB.) 

f.  Substitute  Channel  222  for  241  at 
Crookston,  Nebraska.  Channel  241  is 
allocated  to  Valentine,  Nebraska,  but 
used  at  Crookston  by  Station  KINI. 

4.  In  support,  petitioner  asserts  that 
the  proposal  would  enable  Station 
KTTT-FM  to  expand  its  coverage  to 
reach  over  16,000  additional  miles  of 
mainly  farm  area  which  is  presently 
lacking  in  service.  Only  one  FM  signal 
serves  the  market  that  petitioner  intends 
to  serve  with  its  upgraded  FM  station. 
Petitioner  further  states  that  another 
Class  C  FM  allocation  to  Columbus  is  a 
necessity  in  light  of  the  large  population 
increase  since  the  1960's  when  the  FM 
Table  was  originally  developed.  Along 
with  the  population  increase,  the  area 
has  also  experienced  a  growth  in  the 
business  community  which  could 
support  a  wide  coverage  station. 

5.  A  staff  engineering  study  indicates 
that  the  proposed  substitution  of  Class  C 
Channel  262  for  Channel  228A  at 
Columbus,  Nebraska,  could  be  made 
provided  that  each  of  the  proposed 
channel  substitutions  previously 
discussed  is  made.  The  substitutions  are 


mutually  dependent.  Thus,  we  shall  also 

propose  to  make  the  following 

substitutions. 

Channel  255  for  262  at  Central  City, 

Nebraska, 
Channel  241  for  226  at  Lexington. 

Nebraska, 
Channel  227  for  255  at  Kearney, 

Nebraska, 
Channel  270  or  250A  at  McCook, 

Nebraska, 
Channel  22aA  for  270  at  Hill  City. 

Kansas,  and 
Channel  222  for  241  at  Crookston, 

Nebraska. 
We  shall  also  correct  the  Table  of 
Allotments  to  reflect  the  actual  usage  of 
Channel  222  at  Crookston.  Nebraska, 
instead  of  Valentine.  Nebraska.  With 
the  exception  of  Hill  City.  Kansas,  each 
station  will  receive  an  equivalent 
substitute  channel.  At  Hill  City,  the  only 
applicant  for  a  Class  A  station,  ferrell  E. 
Kautz  has  indicated  his  consent  to  this 
substitution  on  an  attached  letter  filed 
with  the  petition.  Kautz  is  the  only 
applicant  affected  since  the  cutoff  date 
for  Channel  270  has  expired.  We 
propose  to  retain  Kautz'  cutoff 
protection  for  Channel  228A.  In  its  letter, 
Kautz  also  suggests  that  it  would  be 
more  appropriate  to  continue  the 
McCook,  Nebraska,  station  as  a  Class  A 
facility  than  to  downgrade  the  Hill  City 
channel.  We  believe  it  appropriate  to 
seek  comments  on  that  option  in  view  of 
the  fact  that  almost  4  years  (9/28/81) 
have  transpired  since  Station  KICX  was 
modified  to  a  Class  C  channel  but  has 
not  yet  effectuated  the  change.  In  this 
regard.  Station  KICX  should  indicate 
what  steps  it  has  taken  to  comply  with 
its  authority  to  operate  on  Class  C 
Channel  241  at  McCook.  So  as  not  to 
preclude  the  allotment  of  Channel  241  to 
Lexington,  we  have  determined  that 
Channel  230A  could  be  substituted  for 
Channel  240A  at  McCook. 

6.  On  the  basis  of  the  foregoing,  we 
shall  propose  the  substitution  of  Class  C 
Channel  262  for  Channel  228A  at 
Columbus,  Nebraska,  and  modification 
of  KTTT-FM's  license  to  specify 
operation  on  Channel  262.  However, 
conforming  with  Commission  precedent, 
should  another  interest  in  the  Class  C 
assignment  be  shown,  the  proposed 
modification  could  not  be  permitted, 
unless  an  additional  equivalent  channel 
is  allocated  at  Columbus.  See, 
Modification  of  FM  Station  Licenses, 
Docket  83-1148,  98  F.C.C.  2d  916  (1984). 

PART  73— {AMENDED] 

§73.202    [Amended] 

7.  In  view  of  the  fact  that  the  proposed 
allotment  could  provide  a  second  wide 
area  coverage  FM  service  at  Columbus. 


Nebraska,  the  Commission  proposes 
two  options  to  amend  the  FM  Table  of 
Allotments,  $  73.202(b)  of  the 
Commission's  Rules,  as  folloivs: 


cay 


Opttoni 


HiH  CHy.  KS 

Csmral  CHy.  NE.. 

Cotumbu*.  NE 

Crootatoo.  NE 

Kearney.  NE 


Lexinglon.  NE.. 
McCook.  NE.... 
Valenbna.  NE.. 


270.. 

aaz-. 


22tKZ0t.. 


2S6.272A. 
«id290. 

226...._ 

»1.  2*7 

241 


22aA. 
25S. 

262.  2G6. 
222 

227.  Z72A 
and  290 

241 
270.287 


OpSonH 


HHI  City.  KS 

770 

270 

Central  Qly.  NE 

CotunOua.  NE „ 

Cfoolwton.  NE 

26a._ 

228A.  286 

2S5. 
282.266 

Kearney.  NE ... 

Le»if>gtoo.  NE. 

McCook.  NE 

255.  272A. 
and  290 

226. 

241.  287 

227.  272A. 
and  290 
241. 
230K  267 

Valertne,  NE....- 

241 „ 

8.  It  is  ordered,  that  pursuant  to 
section  316  of  the  Communications  Act 
of  1934,  as  amended,  Osage  Radio  Inc., 
the  licensee  of  Station  KZEN  (FM). 
Central  City,  Nebraska,  shall  show 
cause  why  its  license  should  not  be 
modified  to  specify  operation  on 
Channel  255  in  lieu  of  262. 

9.  It  is  ordered,  that  pursuant  to 
section  316  of  the  Communications  Act 
of  1934,  as  amended,  Semoco 
Broadcasting  Corp.,  licensee  of  Station 
KRNY-FM,  Kearney,  Nebraska,  shall 
show  cause  why  its  license  should  not 
be  modified  to  specify  oper^ion  on 
Channel  227  in  lieu  of  255. 

10.  It  is  ordered,  that  pursuant  to 
section  316  of  the  Communications  Act 
of  1934,  as  amended,  Nebraska  Rural 
Radio  Association,  licensee  of  Station 
KRVN-FM,  Lexington,  Nebraska,  shall 
show  cause  why  its  license  should  not 
be  modiffed  to  specify  operation  on 
Channel  241  in  lieu  of  226. 

11.  It  is  ordered,  that  pursuant  to 
section  316  of  the  Communications  Act 
of  1934,  as  amended,  Semeco 
Broadcasting  Corp.,  licensee  of  Station 
KICX-FM.  McCook.  Nebraska,  shall 
show  cause  why  its  license  should  not 
be  modified  to  specify  operation  on 
Channel  270  or  Channel  250A  in  lieu  of 
241. 

12.  It  is  ordered,  that  pursuant  to 
section  316  of  the  Communications  Act 
of  1934.  as  amended.  Rosebud 
Educational  Society,  licensee  of  Station 
KINI,  Crookston,  Nebraska,  shall  show 
cause  why  its  hcense  should  not  be 
modified  to  specify  operations  on 
Channel  222  in  lieu  of  241. 
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13.  Pursuant  to  {  1.87  of  the 
Commission's  Rules,  these  hcensees  or 
permittees  may,  not  later  than  October 
15, 1985,  request  that  a  hearing  be  held 
on  the  proposed  modifications.  If  the 
light  to  request  a  hearing  is  waived,  the 
licensees  or  permittees  may,  not  later 
than  October  15. 1985,  file  a  written 
statement  showing  with  particularity 
why  its  license  or  permit  should  not  be 
modified  as  proposed  in  the  Order  to 
Show  Cause.  In  this  case,  the 
Commission  may  call  on  the  licensee  or 
permittee  to  furnish  additional 
information,  designate  the  matter  for 
hearing,  or  issue,  without  further 
proceedings,  an  Order  modifying  the 
licenses  or  permits  as  provided  in  the 
Order  to  Show  Cause.  If  the  right  to 
request  a  hearing  is  waived  and  no 
written  statement  is  filed  by  the  date 
referred  to  above,  the  licensees  or 
pemittees  will  be  deemed  to  have 
consented  to  the  modification  as 
proposed  in  the  Order  to  Show  Cause 
and  a  final  Order  will  be  issued  by  the 
Commission,  if  the  above-mentioned 
channel  modifications  are  ultimately 
found  to  be  in  the  public  interest. 

14.  It  is  further  ordered,  that  the 
Secretary  of  the  Commission  shall  send 
by  Certified  Mail,  Return  Receipt 
Requested,  a  copy  of  this  Order  to  the 
following: 

Central  City,  Station  KZEN,  Channel 
262,  E.E.  McCoy.  Jr.,  President,  Osage 
Radio,  Inc.,  520  Market  Street.  Osage 
City,  Kansas  66523 

Kearney,  Station  KRNY-FM,  Channel 
255,  Semeco  Broadcasting 
Corporation,  403  E.  25th  Street, 
Kearney.  Nebraska  68847 

Lexington,  Station  KRVN-FM,  Channel 
266,  Otto  Geiger,  President,  Nebraska 
Rural  Radio,  Box  880,  Lexington, 
Nebraska  68850 

McCook,  Station  KICX-FM,  Channel  241, 
Semeco  Broadcasting  Corporation,  201 
West  4th  Street,  Box  333,  McCook. 
Nebraska  69001 

Hill  City,  Kansas,  Channel  270,  Kanza 
Society,  Inc.,  One  Broadcast  Plaza, 
Pierceville,  Kansas  67868 

Crookston,  Station  KINI(FM),  Channel 
241,  Rosebud  Education  Society  Inc., 
St.  Francis  Mission,  St.  Francis,  South 
Dakota  57572 

15.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

16.  Interested  parties  may  file 
comments  on  or  before  October  15. 1985, 


and  reply  comments  on  or  before 
October  30, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Joseph  Stavas, 
Vice  President,  City  and  Farm 
Broadcasting,  Inc.,  Box  518,  Columbus, 
Nebraska  68601-0516. 

17.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  the  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  do 
not  apply  to  rule  making  to  amend 
§§  73.202(b).  73.504  and  73.606(b}  of  the 
Commission's  rules,  46  FR 11549, 
published  February  9, 1981. 

18.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contract  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(3)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  S§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  It 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 


which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  confiict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  long  as 
they  are  filed  before  the  date  for  filing 
initial  comments  herein.  If  they  are  filed 
later  than  that,  they  will  not  be 
considered  in  connection  with  the 
decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission's  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 
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6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street, 
NW..  Washington  DC. 

|FR  Doc.  85-20276  Filed  2-23-65;  8:45  am| 
BILLINO  CODE  (712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  85-251] 

TV  Broadcast  Stations  in  Santa 
Bart>ara,  Ventura,  and  Baicersfield,  CA; 
Streator  and  Gaiesburg,  IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
the  substitution  of  UHF  channels  at 
Santa  Barbara.  California;  Ventura. 
California;  Bakersfield.  California; 
Streator,  Illinois;  and  Gaiesburg.  Illinois. 
These  substitutions  are  proposed  in 
order  to  make  additional  spectrum 
available  to  land  mobile  services 
pursuant  to  the  Commission's  recent 
Notice  of  Proposed  Rule  Making  in  Gen. 
Dkt.  85-172  (RM-3975.  RM-4829). 
DATES:  Comments  must  be  filed  on  or 
before  October  IS,  1985,  and  reply 
comments  on  or  before  October  30. 1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins.  Mass  Media 
Bureau  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting.  Television. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Slat.  1066.  as 
amended.  1062,  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  §  73.606, 
Table  of  Assignments,  TV  Broadcast 
Stations.  (Santa  Barbara,  Ventura,  and 
Bakersfield,  California:  Streator  and 
Gaiesburg.  Illinois):  (MM  Docket  No.  85-251). 

Adopted:  August  13, 1985. 

Released:  August  23. 1985. 

By  the  Commission. 

1.  The  Commission  on  its  own  motion 
proposes  to  substitute  UHF  Channel  *51 
for  UHF  Channel  *32  in  Santa  Barbara, 


California;  UHF  Channel  57  for  UHF 
Channel  41  in  Ventura,  California;  UHF 
Channel  45  for  UHF  Channel  48  in 
Bakersfield.  California;  UHF  Channel 
*63  for  UHF  Channel  *64  in  Streator. 
Illinois;  and  Channel  67  for  Channel  63 
in  Gaiesburg,  Illinois.  These 
substitutions  are  proposed  in  order  to 
implement  the  Commission's  recent 
Notice  of  Proposed  Rule  Making  in  Gen. 
Docket  85-172,'  which  proposes  to  make 
additional  land  mobile  services 
available. 

Background 

2.  In  1969  there  were  approximately 
295,000  authorized  stations  in  the  private 
land  mobile  radio  services.  Due  to  the 
tremendous  growth  in  these  services 
over  the  last  15  years,  there  are  now 
over  one  million  authorized  stations 
employing  nearly  eight  million 
transmitters.  As  a  result,  the  frequency 
bands  below  800  MHz  that  are  available 
to  private  land  mobile  users  are  heavily 
used,  especially  in  and  around  the  major 
urban  areas. 

3.  Since  1970.  spectrum  sharing 
between  land  mobile  and  UHF 
television  has  helped  to  accommodate  a 
significant  portion  of  the  demands  of 
private  land  mobile  service  in  major 
metropolitan  areas.  Under  the  rules 
adopted  in  Docket  18261.  Mhe 
Commission  designated  thirteen  major 
urban  areas  where  private  land  mobile 
users  could  share  certain  specific  UHF 
television  channels  between  14  through 
20.  Such  utilization  has  accomplished  an 
equitable  and  efficient  means  of 
accommodating  some  of  the  private  land 
mobile  requirements  in  the  major  urban 
markets. 

4.  On  May  31. 1985.  the  Commission 
adopted  the  Notice  of  Proposed  Rule 
Making,  Further  Sharing  of  the  UHF 
Television  Band  by  Private  Land  Mobile 
Services.  General  Docket  No.  85-172. 
Therein,  the  Commission  proposed 
additional  spectrum  sharing  to  provide 
sufficient  communication  capacity  for 
land  services  in  certain  major  urban 
areas  of  the  country.  In  order  to 
facilitate  the  changes  proposed  in  that 
docket,  several  vacant  UHF  television 
assignments  in  these  areas  will  have  to 
be  deleted.  In  each  case,  substitute 
channels  are  available. 

5.  Specifically,  we  are  proposing  to 
substitute  UHF  Channel  *51  for  Channel 
*32  in  Santa  Barbara,  California.  Since 
Santa  Barbara  is  located  within  200 
miles  of  the  Mexican  border,  Mexican 
concurrence  is  required.  In  Ventura. 
California,  we  are  proposing  to 
substitute  UHF  Channel  41  for  Channel 


57,  There  is  one  application  pending  for 
Ventura  with  a  cut  off  date  of  July  25. 
1985.  The  applicant  for  Channel  57.  in 
Ventura,  will  be  personally  served  with 
a  copy  of  this  Notice.  Mexican 
concurrence  is  also  required  for 
Ventura.  In  Streator.  Illinois,  we  are 
proposing  to  substitute  UHF  Channel 
*63  for  Channel  *64.  In  order  to  assign 
Channel  *63  to  Streator,  it  is  also 
necessary  to  substitute  UHF  Channel  67 
for  Channel  63  in  Gaiesburg.  Illinois. 
Finally,  we  are  proposing  io  substitute 
UHF  Channel  45  for  Channel  48  in 
Bakersfield,  California.  Channel  48 
currently  has  six  applications  pending. 
However,  Channel  45  can  be  substituted 
without  affecting  the  proposed 
transmitter  sites.  Each  applicant  will  be 
individually  served  with  a  copy  of  this 
Notice. 

PART  73— [AMENDED] 

§73.606    [Amended] 

6.  Accordingly,  we  consider  it 
appropriate  to  elicit  comments  on  the 
proposals  to  amend  the  Television  Table 
of  Assignments,  §  73.606(b)  of  the 
Commission's  Rules  as  follows: 


Oty 

PKMnI 

Ptopouut 

Bakersfield.  CA 

17.  23-.  29. 
'39-.  and  48. 

3-.  14'.  •20'. 
•32.  and  38.. 

16+  and  41+ 

63...- „. 

*64  +  __ 

17  23      29 

Santa  Barbara.  CA 

Ventura.  CA 

•39-.  and 

45  + 

3    .  14'.  -20' 

38.  and*S1  + 
1B+  «)d  57+ 

Gaiesburg.  IL 

67 

Streator.  IL 

*63 

■50  FR  25SS7.  published  June  20.  1985. 
=  23F.C.C.  2d3255(1970) 


'  Following  tne  decision  n  Oockel  18261.  charwels  so 
indicated  will  not  be  available  lor  Kitcwaion  use  ur«  luraiar 
action  by  the  Commssion. 

7.  It  is  further  ordered,  that  the 
Secretary  shall  send  copies  of  this 
Notice  of  Proposed  Rule  Making  to  the 
following: 

Bakersfield 

1.  Liberty  Broadcasting  Corporation, 
c/o  Seymour  M.  Chase,  PC,  4201 
Connecticut  Avenue.  Washington.  DC 
20008. 

2.  Harold  L.  Mullican,  8608  West  72nd 
Street,  Overland  Park.  Kansas  66204. 

3.  Crown  City  TV.  Inc.,  c/o  Edward  J. 
Flynn,  840  Sierra  Madre  Blvd.,  San 
Marino,  California  91108. 

4.  Dorothy  J.  Owens,  Route  1,  Box  526. 
Bakersfield,  California  93308. 

5.  Bakersfield  Television  Associates, 
c/o  Peter  A.  Casciato,  Media  Building, 
943  Howard  Street,  San  Francisco, 
California  94103. 

6.  Gamez  Communications,  Ltd. 
Partnership,  3021  Crest  Avenue. 
Bakersfield,  California  93306. 
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Ventura 

1.  Tniecella  Chumley.  Rt.  1.  Box  160C 
Cumberland  Gap,  Tennessee  57724. 

2.  KFG  "85.  c/o  897  Hinkley  Rd.. 
Burlingame,  California  94010, 

3.  Pobles  Communications,  Inc..  7462 
Jackson  Street,  Ventura.  California 
93003. 

4.  Buenaventura  Communications. 
7633  Foothill  Road,  Ventura.  California 
93004. 

5.  Ventura  41  Associates,  774 
Wildomar  Street,  Pacific  Palisades, 
California  90272. 

6.  Costa  De  Oro  Broadcasting  Corp.. 
4628  Vanderbilt  Court,  Ventura. 
California  93003. 

8.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut  off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

9.  Interested  parties  may  Hie 
comments  on  or  before  October  15. 1985. 
and  reply  comments  on  or  before 
October  30, 1985.  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures. 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Table  of  Television 
Assignments.  §  73.606(b)  of  the 
Commission's  Rules.  See  Certification 
that  sections  803  and  604  of  the 
Regulatory  Flexibility  Act  do  not  apply 
to  rule  making  to  amend  §§  73.202(b), 
73.504  and  73.606(b)  of  the  Commission's 
Rules,  46  FR  11549,  published  February 
9. 1981. 

11.  For  further  information  concerning 
this  proceeding,  contract  Arthur  D. 
Scrutchins,  Mass  Media  Bureau.  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte,  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  nile  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 


Federal  Communications  Commission. 

ChariM  Scfaott 

Chief.  Policy  and  Rules  Division,  Moss  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  S(e)(l).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  S§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments,  §  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  conunents.  The  profionent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings,  it  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  conunents  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 


acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.  Washington,  DC. 

(FR  Doc.  85-20278  Filed  &-23-85;  8:45  am| 
MLUNO  COOE  e712-01-H 


47  CFR  Part  73 

(IMfM  Docket  No.  8S-250-,  RM-4981I 

FM  Broadcast  Station  In  Twtsp,  WA 

agency:  Federal  Conununications 
Commission. 

action:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
the  allotment  of  Channel  2g2A  to  Twisp. 
Washington,  as  that  community's  first 
FM  channel,  at  the  request  of 
Broadcasters  Northwest,  Inc. 

DATES:  Comments  must  be  filed  on  or 
before  October  15, 1985,  and  reply 
comments  on  or  before  October  30, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPlfMENTARY  INFORMATION: 

List  of  Subjects  m  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1086,  as 
amended,  1082,  as  amended;  47  U.S.C  154, 
303.  Interpret  or  apply  sees.  301.  303,  307.  48 
Stat.  1081.  1082.  as  amended.  1083.  as 
amended.  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 
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Proposed  Rule  Making 

In  the  Matter  of  Amendment  of  $  73.202(b). 
Table  of  Allotments.  FM  Broadcast  Stations 
(Twisp,  Washington);  MM  Docket  No.  85-250. 
RM-4981. 

Adopted:  August  12. 1985. 
Released:  August  23. 1985. 
By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  a  petition  for  rule  making 
filed  by  Broadcasters  Northwest,  Inc. 
("petitioner"),  requesting  the  allotment 
of  FM  Channel  292A  to  Twisp. 
Washington,  as  that  community's  first 
FM  channel.  Petitioner  submitted 
information  in  support  of  the  proposal 
and  expressed  an  intention  to  apply  for 
the  channel,  if  allotted. 

2.  The  channel  can  be  allotted  to 
Twisp  in  compliance  with  our  minimunj 
spacing  requirements.  Since  Twisp. 
Washington  is  Ibcated  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border, 
the  proposal  requires  concurrence  by 
the  Canadian  government. 

PART  73— [AMENDED] 

§73.202    [Amended] 

3.  In  view  of  the  fact  that  the  proposed 
allotment  could  provide  a  first  FM 
channel  to  Twisp.  the  Commission 
believes  it  is  appropriate  to  propose 
amending  the  FM  Table  of  Allotments. 

§  73,202(b)  of  the  Commission's  Rules, 
with  respect  to  the  following  community: 


Ownnel^4o. 

City 

Present 

Pro- 
posed 

Twfisp.  WA _ 

292A 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  October  15. 1985, 
and  reply  comments  on  or  before 
October  30. 1985.  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follws:  Michael  H.  Bader. 
James  E.  Dunstan.  Haley.  Bader  &  Potts. 
2000  M  Street.  NW.  Suite  600. 
Washington.  D.C.  20038. 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 


apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments. 
§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549. 
published  February  9. 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Schott. 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1).  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  alloted  and.  if  authorized. 


to  build  a  station  promptly.  Failure  to 
file  may  lead  to  denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
nied  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW..  Washington,  D.C. 

[FR  Doc.  85-20280  Filed  8-23-85;  8:45  am] 
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TNs  section  o«  the  FEDERAL  REGISTER 
contains  documents  ot^ier   than   ndes  or 
proposed  aries  that  are  applicable  to  the 
public.  Notices  ot  hearings  arxJ 
invesbgatjons,  committee  meetmgs,  agerK:y 
decisions  and   rulings,   delegatiors  of 
authority,  fling  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Amendment  of  an 
Existing  System  of  Records 

agency:  Office  of  Personnel.  Office  of 
the  Secretary,  USDA. 

ACTKMC  Amendment  of  an  existing 
system  of  records  and  to  provide 
additional  information  concerning  an 
earlier  announced  computer  matching 
program. 

SUMMARY:  The  purpose  of  this  notice  is 
to  incorporate  as  a  routine  use  the 
furnishing  of  data  to  a  contractor  from 
the  system  of  records  known  as  USDA/ 
OP-1  and  to  provide  additional 
information  concerning  a  computer 
matching  program. 

EFFECTIVE  DATE:  A  notice  concerning  the 
matching  program  was  published  at  49 
FR  48071  on  December  10, 1984.  which 
referenced  the  use  of  a  contractor  to 
conduct  the  actual  match.  Because  no 
comments  to  the  proposal  were 
received,  we  have  determined  that  the 
amendment  should  be  effective  August 
26. 198.5. 
FOR  FURTHEfl  INFOfiMATION  CONTACT. 

Carolyn  Wright,  Security,  Employee 
Management  and  Training  Staff.  Office 
of  Personnel,  Department  of  Agriculture, 
Washington,  D.C.  20250.  (202)  447-3083. 
SUPPLEMENTARY  INFORMATION:  The 
Omnibus  Reconciliation  Act  of  1980 
(Pub.  L.  96-^99  dated  December  5. 1980) 
transferred  the  administration  of  the 
Federal  unemployment  insurance 
program  from  the  Department  of  Labor 
to  Executive  Departments  and  Agencies. 
In  order  to  develop  a  viable 
unemployment  compensation  program, 
USDA  has  elected  to  contract  out  this 
function  until  an  effective  and  efficient 
system  can  be  developed  which  can  be 
operated  by  agency  personnel. 

Under  the  terms  of  the  contract,  the 
contractor  will  use  payroll  data  to 


determine  if  the  claimant  is  a  former 
USDA  employee,  identify  the  USDA 
agency  which  employed  him/her.  and 
complete  the  claim  forms  and  return 
them  to  the  requesting  Stale  agency.  The 
contractor  will  review  all  employee 
separation  documents  for  necessary 
employment  information  and  review 
claimants'  circumstances  of  separation, 
availability  for  work  and  allocation  of 
severance  payments.  All  matches  will 
be  referred  back  to  the  Department 
which  will  decide  whether  to  accept  or 
appeal  State  determinations.  Collection 
of  any  overpayments  found  as  a  result 
of  this  matching  program  will  be  the 
responsibility  of  the  requesting  State, 
which  overpayments  will  then  be 
credited  to  the  Department.  Tapes 
received  by  the  contractor  from  the 
requesting  State(s)  will  be  erased  once 
the  match  has  been  conducted  and 
returned  to  the  State(s)  for  reuse. 

The  following  routine  use  is  being 
added  to  the  Office  of  Personnel's 
system  of  records  know  as  USDA/OP-1 
published  at  49  FR  45071  et  seq.. 
December  10, 1984. 

USDA/OP-1 

SYSTEM  NAME: 

Personnel  and  Payroll  System  for 
USDA  Employees,  USDA/OP. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

*  *  *  •  « 

(22)  the  contractor  selected  to  conduct 
a  matching  program  relating  to 
unemployment  compensation. 

Datnd;  August  20. 1985. 
)ohn  R.  Block. 
Secretary  of  Agriculture. 
|FR  Doc.  85-20286  Filed  8-23-85;  8:45  am| 

WLLINQ  COOC  3410-01-M 


National  Plant  Genetic  Resources 
Board;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  1972  (Pub.  L 
92^163.  86  Stat.  770-776).  the  USDA. 
Science  and  Education,  announces  the 
following  meeting: 

Name:  National  Plant  Genetic  Resources 
Board. 
Date:  October  8-a  1985. 
Time: 

8:30  a.m.-4:30  p.m..  October  8. 

8:30  a.m.-4:30  p  m.,  October  9. 


Place:  Room  104-A,  Williamsburg  Room. 
Administration  Building,  Department  of 
Agriculture.  Washington.  DC. 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permits. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  matters  that  pertain  to 
plant  germplasm  in  the  United  States  and 
possible  impacts  on  related  national  and 
international  programs;  and  discuss  other 
initiatives  of  the  Board. 

Contact  person:  C.F.  Murphy,  Executive 
Secretary,  National  Plant  Genetic  Resources 
Board,  U.S.  Department  of  Agriculture. 
BARG-West,  Room  239,  Building  COS, 
Beitsviile.  Maryland  20705.  Telephone:  (301) 
344-1560. 

Done  at  Beitsviile.  Maryland,  this  6th  day 
of  August  1985. 

Charles  F.  Murphy, 

Executive  Secretary.  National  Plant  Genetic 

Resources  Board. 

[FR  Doc.  85-20347  Filed  8-23-85:  8:45  am| 

MLLING  CODE  34KM»-« 


Agriculturai  Research  Service 

National  Arboretum  Advisory  Council; 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463,  86  Stat.  (770-776),  the 
Agricultural  Research  Service 
announces  the  following  meeting: 

Name:  National  Arboretum  Advisory 
Council. 

Date:  October  7-6, 1985. 

TIME: 

9:00  a.m.— 4.30  p.m..  Oct.  7. 
9:00  a.m.— 4:30  p.m..  Oct.  a 

Place:  U.S.  National  Arboretum,  3501  New 
York  Avenue,  NE„  Washington,  D.C 

Type  of  meeting:  Open  to  the  public 
Persons  may  participate  in  the  meeting  as 
time  and  space  permits. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  reveiw  progress  of  National 
Arboretum  relating  to  Congressional  mandate 
of  research  and  education  concerning  trees 
and  plant  life.  The  Council  submits  its 
recommendations  to  the  Secretary  of 
Agriculture. 

Contact  person:  Howard  ).  Brooks 
Executive  Secretary,  National  ArbonMum 
Advisory  Council,  Room  236  Bg-005,  BARC- 
W.  Beitsviile.  MD  20705.  Telephone:  AC  301/ 
344-3912. 


Done  at  Beltsville,  Maryland,  this  12th  day 
of  August  1985. 

Howard ).  Brooks. 

Executive  Secretary.  National  Arboretum 
Advisory  Council. 

(FR  Doc.  85-20346  Filed  8-23-85;  8:45  am| 
BILLING  CODE  34t0-O3-M 
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Cooperative  State  Research  Service 
Committee  of  Nine;  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  B, 
1972  (Pub.  L.  92-463,  86  Stat.  770-776). 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 

Date:  September  10-11. 1985. 

Time:  8:30  a.m.-4:30  p.m. 

Place:  Faculty  Club.  University  of 
Califomia.  Berkeley,  California  94720. 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  tlie  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  Stale  agricultural 
experiment  stations. 

Contact  person  for  agenda  and  more 
information:  Dr.  Edward  M.  Wilson, 
Recording  Secretary.  U.S.  Department  of 
Agriculture.  Cooperative  State  Research 
Service.  Room  209  Justin  Smith  Morrill 
Building.  Washington.  D.C.  20251:  telephone: 
202/447-4587. 

Done  at  Washington.  D.C.  this  19th  dav  of 
August  1985. 

John  Patrick  )ordaii, 

Administrator.  Cooperative  State  Research 
Service. 

[FR  Doc.  85-20345  Filed  8-23-85;  8:45  am] 

BILLING  COOE  3410-23-M 


COIMMtSSION  ON  CIVIL  RIGHTS 

Massachusetts  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Massachusetts 
Advisory  Committee  to  the  Commission 
will  convene  at  4:00  p.m.  and  adjourn  at 
6:00  p.m.  on  September  26. 1985.  at  the 
U.S.  Commission  on  Civil  Rights.  55 
Summer  Street.  8th  Floor,  Boston.  MA. 
The  purpose  of  the  meeting  is  to  discuss 
plans  for  FY86  projects  and  community 
forums. 

Persons  desiring  additional 
information,  or  planning  a  presentation 


to  the  Committee,  should  contact 
Committee  Chairperson,  Phillip 
Pcrlmutter.  or  Jacob  Schlitt.  Director  of 
the  New  England  Regional  Office  at 
(617)  223^671.  (TDD  617/223-0344). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission, 

Dated  at  Washington.  D.C.  August  19, 

H185. 

Bert  Silver. 

Assistant  Staff  Director  for  Rof>iono/ 

Programs. 

|FR  Doc  20322  Filed  8-23-85;  8:45  am) 

BILLING  CODE  633S-01-M 


West  Virginia  Advisory  Committee; 
Agenda  for  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  West  Virginia 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m..  break  at  12:30 
p.m.  for  lunch,  reconvene  at  2:30  p.m. 
and  adjourn  at  5:30  p.m.  on  September 
27. 1985,  at  the  Heart-O-Town  (Holiday 
Inn).  Washington  and  Broad  Streets. 
East.  2nd  Floor  Committee  Room. 
Charleston,  West  Virginia.  The  purpose 
of  the  meeting  is  to  develop  plans  for  a 
series  of  community  forums  in  the  Slate 
to  determine  the  status  of  civil  rights 
related  to  housing,  employment, 
education,  voting,  and  the 
administration  of  justice. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Adam  Kelly  or 
John  Binkley.  Director  of  the  Mid- 
Atlantic  Regional  Office  at  (202)  254- 
6717.  (TDD  202/254-5461). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  August  21. 
1905. 

Ben  Silver. 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-20323  Filed  8-23-85;  8:45  am| 

BILLING  CODE  633$-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census. 


Title:  1986  National  Content  Test. 

Form  number:  Agency — DE-1  (PiA), 
(PIB)  (P2);  DE-2(PIJ— (P4);  OMB-N/A 

Type  of  request:  New  collection. 

Burden:  50.000  respondents;  25.000 
reporting  hours. 

Needs  and  uses:  This  Census  Bureau  is 
planning  to  test  a  variety  of  new 
questions,  modifications  to  question 
wording,  questionnaire  design,  and 
the  effect  of  different  envelopes  on 
response  rates  in  the  National  Content 
Test.  Respondent  will  provide 
information  similar  to  that  asked  in 
the  Decennial  Census. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  obligation:  Mandatory. 

OMB  desk  officer:  Timonthy  Sprehe. 
395-4814 
Copies  of  the  above  information 

collection  proposal  can  be  obtained  b\ 

calling  or  writing  DOC  Clearance 

Officer.  Edward  Michals  (202)  377-4217. 

Department  of  Commerce.  Room  6622. 

14th  and  Constitution  Avenue.  NW.. 

Washington.  D.C.  20230. 
Written  comments  and 

recommendations  for  the  proposed 

information  collection  should  be  sent  to 

Timothy  Sprehe.  OMB  Desk  Officer. 

Room  3235.  New  Executive  Office 

Building.  Washington.  D.C.  20503. 
Dated:  .August  20. 1985. 

Edward  Micltais, 

Departmental  Clearance  Officer. 

|FR  Doc.  85-20329  Filed  8-23-85:  a45  am| 

BILUNG  COOC  3510-07-M 


Agency  Forms  Under  Review  by  tf>e 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  General  Administration. 

Title:  Preaward  Suiveys  for  Ship 
Construction.  Ship  Alteration,  and 
Ship  Repair. 

Form  number:  ITA— N/A;  OMB— N/A. 

Type  of  request:  New  collection. 

Burden:  12  respondents;  192  reporting 
hours. 

Needs  and  uses:  This  collection  will 
survey  prospective  ship  repair 
contractors  where  the  contract  cost 
over  $100.00a  and  where  the 
contracting  officer  is  unable  to  make 
an  affirmative  determination  of 
responsibility. 

Affected  public:  Businesses  or  other  for- 
profit  institutions,  non-profit 
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institutions,  and  small  businesses  or 

organizations. 
Frequency:  On  occasion. 
Respondent's  obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMB  desk  officer:  Timothy  Sprehe,  395- 

4814. 

Agency:  General  Administration. 

Title:  Women-Owned  Small  Business 
Sources  Clause. 

Form  number:  Agency — N/A;  OMB — N/ 
A. 

Type  of  request:  New  collection. 

Burden:  45  respondents;  540  reporting 
hours. 

Needs  and  uses:  This  clause  will 
increase  opportunities  for  women- 
owned  businesses  by  requiring 
contractors  to  provide  information  on 
opportunities  to  women-owned 
businesses  and  by  requiring 
contractors  to  include  women-owned 
businesses  in  their  subcontracting 
plans  where  the  contract  cost.is  over 
$500,000. 

Affected  public:  Businesses  or  other  for- 
profit  institutions;  non-profit 
institutions;  and  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  desk  officer:  Timothy  Sprehe,  395- 
4814. 
Copies  of  the  above  information 

collection  proposals  can  be  obtained  by 

calling  or  writing  DOC  Clearance 

Officer,  Edward  Michals  (202)  377-4217. 

Department  of  Commerce.  Room  6622. 

14th  and  Constitution  Avenue,  NW.. 

Washington,  D.C.  20230. 
Written  comments  and 

recommendations  for  the  proposed 

information  collections  should  be  sent  to 

Timothy  Sprehe,  OMB  Desk  Officer, 

Room  3235,  New  Executive  Office 

Building,  Washington,  D.C.  20503. 

Dated:  August  20. 1985. 
Edward  Michals, 
Departmental  Clearance  Officer. 
|FR  Doc.  85-20330  Filed  8-23-85;  8:45  am) 

WLUNG  CODE  351»<W-« 


ForeigivTrade  Zones  Board 
(Docket  No.  29-851 

Proposed  Foreign-Trade  Zone;  Coos 
County,  OR;  Within  the  Coos  Bay 
Customs  Port  of  Entry;  Application 
and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Commissioners  of  the 
Oregon  International  Port  of  Coos  Bay 
(Port  Commission),  requesting  authority 
to  establish  a  general-purpose  foreign- 


trade  zone  in  Coos  County.  Oregon, 
within  the  Coos  Bay  customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  August  19, 1985.  The 
applicant  is  authorized  to  make  this 
proposal  under  section  307.850  of  the 
Oregon  Revised  Statutes. 

The  proposed  foreign-trade  zone 
would  involve  3  sites  on  Coos  Bay  on 
the  Oregon  coast  totaling  1300  acres. 
Site  1  covers  284  acres  on  the  eastern 
shore  of  the  central  section  of  the  North 
Spit  Peninsula,  Coos  County,  on  the 
North  Spit  Access  Road.  It  is  owned  by 
the  Port  Commission  and  would  be  used 
for  heavy  industrial  operations  and  for 
deadloading  barges.  Site  2  is  a  520-acre 
parcel  located  on  the  northeast  section 
of  the  North  Spit  Peninsula,  also  on  the 
access  road.  This  facility  is  owned  by 
Roseburg  Lumber  Company  which 
would  provide  general-purpose  zone 
warehousing  services.  Site  3  is  a  500- 
acre  parcel  on  the  north  shore  of  the 
Eastside  section  of  the  City  of  Coos  Bay, 
on  Coos  River  Highway.  It  is  owned  by 
the  Port  Authority  and  would  be 
developed  as  an  industrial  park  site. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Coos 
BMy  area.  Several  firms  have  indicated 
an  interest  in  warehousing  and 
processing  of  items  such  as  oil  pipeline 
modules,  bicycle  components,  wood 
products,  fish,  and  wool  materials.  No 
specific  manufacturing  approvals  are 
being  sought  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

The  application  included  a  proposed 
subzone  site  for  proceassing  fish  landed 
by  foreign-flag  vessels.  While  this 
activity  is  the  subject  of  pending  federal 
legislation,  it  is  not  permissible  under 
present  law.  Thus,  this  portion  of  the 
proposed  zone  plan  cannot  be  formally 
filed  at  this  time. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  ).  Da  Ponte. 
Jr.  (Chairman).  Director.  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230;  Mr. 
Clyde  Kellay.  District  Director,  U.S. 
Customs  Service.  Pacific  Region.  511 
NW.  Broadway.  Federal  Building,  Room 
198,  Portland,  OR  97209;  and  Colonel 
Gary  R.  Lord,  District  Engineer,  U.S. 
Army  Engineer  District  Portland,  P.O. 
Box  2946,  Portland.  OR  97208. 

As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  public 
hearing  on  September  19. 1985, 


beginning  at  9:00  a.m..  in  the  Community 
Conference  Room  of  the  Port  Building. 
Front  and  Market  Streets.  Coos  Bay. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  September  13. 
Instead  of  an  oral  presentation,  written 
statements  may  be  submitted  in 
accordance  with  the  Board's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through  October 
28. 1985. 

A  copy  of  the  applicatiop  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 

Port  Director's  Office,  U.S.  Customs 

Service,  324  N.  Front  St..  Coos  Bay. 

OR  97420 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room,  1529. 

14th  and  Pennsylvania,  NW., 

Washington.  D.C.  20230 

Dated  August  20, 1985. 
|ohn  |.  Da  Ponte,  )r.. 

Executive  Secretary. 

(PR  Doc.  85-20295,  Filed  8-23-85;  8:45  am.) 

BIUING  CODE  3510-2S-M 


International  Trade  Administration 

Petitions  by  Producing  Firms  for 
Determinations  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance, 
Gothenburg  Feed  Products  Co.  et.  al. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the 
following  firms:  (1)  Gothenburg  Feed 
Products  Company,  P.O.  Box  409, 
Gothenburg,  Nebraska  69138,  producer 
of  alfalfa  pellets  and  corn  (July  22, 1985); 

(2)  Pyrometer  Instrument  Company,  Inc., 
234  Industrial  Parkway,  Northvale,  New 
Jersey  07647,  producer  of  industrial 
temperature  instruments  (July  26, 1985); 

(3)  Ferronics,  Inc.,  60  North  Lincoln 
Road,  East  Rochester,  New  York  14445, 
producer  of  electronic  computer 
components  (July  29. 1985);  (4) 
Woodville.  Inc..  11680  Wright  Road. 
Lynwood,  California  90262.  producer  of 
household  furniture  (July  29, 1985);  (5) 
Markbilt,  Inc.,  55  Thomas  Road  North, 
Hawthorne,  New  Jersey  07506,  producer 
of  knitted  fabric  (July  29, 1985);  (6)  PDS 
Technologies,  Inc.,  2000  Blackrock 
Turnpike,  Fairfield,  Connecticut  06430. 
producer  of  computers,  parts  and 
accessories;  laboratory  and  medical 
equipment  (July  30, 1985);  (7)  North 
Hoquiam  Cedar  Products,  Inc.,  902 
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Monroe  Street,  Hoquiam.  Washington 
98550,  producer  of  shakes  and  shingles 
(July  30. 1985):  (8)  Littlestown 
Manufacturing  Company,.  2190 
Whitehall  Road.  Littlestown. 
Pennsylvania  17340.  producer  of 
children's  pants,  shirts,  coats,  shorts, 
suits  and  dresses  (July  31, 1985):  (9)  John 
Boos  &  Company.  315  South  First  Street, 
Effingham.  Illinois  62401,  producer  of 
household  and  commercial  furniture 
(July  31, 1985);  (10)  Apron  Linen  Tree  of 
California,  Inc.,  2200  Zanker  Road,  Suite 
D,  San  Jose.  California  95131.  producer 
of  table  linens  and  aprons  (August  2. 
1985)  (11)  Dover  Handbag  Company. 
Inc..  Route  46  &  Flanders  Road.  Netcong, 
New  Jersey  07857.  producer  of  handbags 
(August  5. 1985):  (12)  Ampower 
Technologies,  Inc.,  26  Just  Road, 
Fairfield,  New  Jersey  07006,  producer  of 
electronic  photo-optic  devices  (August  5, 
1985);  (13)  Micromax  Systems,  Inc.,  6868 
Nancy  Ridge  Drive.  San  Diego. 
California  92121.  producer  of  computer 
circuit  boards  (August  6, 1985);  (14) 
ORCA  Pacific  ^oducts.  Inc..  P.O.  Box 
5029.  Charleston.  Oregon  97420. 
processor  of  seafood  (August  6. 1985); 
(15)  E.  L.  Smith  &  Sons  Company.  P.O. 
Box  1007,  Quincy,  Illinois  62306. 
producer  of  air  compressors  (August  6. 
1985);  (16)  Superwood  Corporation,  P.O. 
Box  6267.  Duluth,  Minnesota  55806. 
producer  of  hardboard  (August  7. 1985); 
(17)  Charles  I.  Allen.  Inc.,  P.  O.  Box  186. 
Pequabuck,  Connecticut  06781.  producer 
of  wood  handles,  knobs,  mallets,  gavels 
and  other  wood  turnings  (August  8, 
1985):  (18)  Fibrex.  Inc..  P.O.  Box  1148. 
Aurora.  Illinois  60507,  producer  of 
mineral  fiber  insulation  (August  9. 1985): 
(19)  Plycraft,  Inc..  39  South  Canal  Street. 
Lawrence,  Massachusetts  01843. 
producer  of  wood  furniture  (August  9, 
1985):  (20)  Thomas  Hodgson  &  Sons, 
Inc..  Box  A,  Suncook.  New  Hampshire 
03275.  producer  of  yarn  (August  9,  1985): 

(21)  New  York  ToyCorporation.  2.'iO 
Canal  Street.  Lawrence.  Massachusetts 
01840.  producer  of  toys  (August  9. 1985): 

(22)  Franz  Manufacturing  Company.  Inc.. 
240  Sargent  Drive,  New  Haven, 
Connecticut  06511.  producer  of 
metronomes  (  August  9. 1985):  (23) 
Caroline  Becker.  Inc.,  Cherry  and  Ford 
Streets.  Brockton.  Massachusetts  02403. 
producer  of  shoe  soles  and  heels 
(August  9. 1985):  (24)  Interspace 
Industries  Corporation,  P.O.  Box  5864. 
Caguas.  Puerto  Rico  00625.  producer  of 
household  furniture  (August  12, 1985); 
(25)  Warley  Worsted  Mills,  12  Perkins 
Street,  Lowell,  Massachusetts  01854, 
producer  of  yam  (August  13. 1985);  (26) 
Eastern  Case  Company.  52-07  Flushing 
Avenue.  Maspeth.  New  York  11378. 
producer  of  briefcases,  attache'  cases 


and  portfolios  (August  13. 1985):  (27) 
Gladys  Spirawk.  5934  Vausold  Road. 
Valois,  New  York  14888.  producer  of 
grapes  (August  13, 1985):  (28)  North 
Shore  Steel  Company,  Inc.,  116  0akville 
Avenue.  Lynn,  Massachusetts  01905, 
producer  of  structural  steel  (August  13, 
1985);  (29)  Smith  Fruit  Farms.  Route  414. 
Valois,  New  York  14888.  producer  of 
grapes  and  cherries  (August  13, 1985); 
(30)  Donald  E.  Singer,  4966  Route  414. 
Burdett.  New  York  14888,  producer  of 
grapes  (August  13, 1985):  (31)  Douglas 
and  Charlotte  Bond,  Route  414.  Box  28. 
Hector.  New  York  14841,  producer  of 
grapes  (August  13, 1985);  (32)  The  Strong 
Group.  Inc.,  105  Maplewood  Avenue, 
Gloucester,  Massachusetts  01930, 
producer  of  leather  holsters,  belts, 
briefcases,  and  small  leather  goods 
(August  13. 1985):  (33)  Nancy's  Fancy's 
Inc..  3790  East  44th  Street.  Tuscon, 
Arizona  85713.  producer  of  fabric 
household  accessories  (August  14. 1985): 
(34)  Soren  Shirt  Company.  Inc..  350  Fifth 
Avenue,  New  York.  New  York  10018, 
producer  of  men's  shirts  (August  14, 
1985);  and  (35)  Sheffield  Steel 
Corporation,  P.O.  Box  218.  Sand  Springs. 
Oklahoma  74063,  producer  of  steel  bars 
and  posts  (August  16, 1985). 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L.  93-618),  19  U.S.C.  2341, 
15  CFR  Part  320.  Consequently,  the 
United  States  Department  of  Commerce 
has  initiated  separate  investigations  to 
determine  whether  increased  imports 
into  the  United  States  of  articles  like  or 
directly  competitive  with  those 
produced  by  each  firm  contributed 
importantly  to  total  or  partial  separation 
of  the  firm's  workers,  or  threat  thereof, 
and  to  a  decrease  in  sales  or  production 
of  each  petitioning  firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Director.  Certification  Division. 
Office  of  Trade  Adjustment  Assistance. 
Room  4015A.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  th&  . 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.309,  Trade 
Adjustment  Assistance,  inasfar  as  this 
notice  involves  petitions  for  the 
determination  of  eligibility  under  the 
Trade  Act  of  1974.  the  requirements  of 
Office  of  Management  and  Budget 


Circular  No.  A-95  regarding  review  by 
clearinghouses  do  not  apply, 
lack  W.  Osbum.  Jr.. 

Director  Certification  Division.  Office  of 
Trade  Adjustment  Assistance. 
(FR  Doa  85-20294  Filed  8-23-85;  8.45  amj 
nUJNG  OOOE  3S1*4m-ll 


iC-3S1-406) 

Final  Affimiative  Countervailing  Duty 
Determination;  Certain  Agricuttural 
Tillage  Tools  From  Brazfl 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  agricultural  tillage 
tools.  The  net  subsidy  is  8.06  percent  ad 
valorem.  Our  determination  with  respect 
to  "critical  circumstances"  is  addressed 
in  the  "Critical  Circumstances"  section 
of  this  notice. 

We  have  notified  the  United  States 
International  Trade  Commission  (FTC) 
of  our  determinations.  We  are  directing 
the  U.S.  Customs  Ser\'ice  to  continoe  to 
require  a  cash  deposit  or  bond  for  each 
such  entry  in  an  amount  equal  to  the  net 
subsidy  listed  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 
EFFECTIVE  DATE:  August  26.  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Alain  Letort  or  Barbara  Tillman.  Office 
of  Investigations,  Import  Administration. 
International  Trade  Administration,  U.S- 
Department  of  Conunerce.  14tfa  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230:  telephone:  (202) 
377-5050  or  377-2438. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  193a 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers. 
or  exporters  in  Brazil  of  certain 
agricultural  tillage  tools.  For  purposes  of 
this  investigation,  the  following 
programs  are  found  to  confer  subsidies: 

•  lYeferential  Working-Capital 
Financing  for  Exports; 

•  Export  Financing  Under  the  CIC- 
CREGE  14-11  Circular 

•  Finex  Export  Financing: 

•  Income  Tax  Exemption  for  Export 
Earnings:  and 
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•  Finep/ADTEN  Long-Term  Loans. 
We  determine  the  net  subsidy  to  be 
8.06  percent  ad  valorem. 

Case  History 

On  September  28, 1984,  we  received  a 
petition  filed  by  IngersoU  Products 
Corporation  of  Chicago.  111.,  Empire 
Plow  Company  of  Cleveland,  Ohio,  and 
Nichols  Tillage  Tools,  Inc.  of  Sterling, 
Colo.  In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleged  that  manufacturers,  producers, 
or  exporters  in  Brazil  of  certain 
agricultural  tillage  tools  receive,  directly 
or  indirectly,  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  October  18, 1984,  we  initiated  such 
an  investigation  (49  FR  42971).  We 
stated  that  we  expected  to  issue  a 
preliminary  determination  by  December 
22, 1984. 

Since  Brazil  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  November  12, 

1984,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
these  imports  threaten  material  injury  to 
a  U.S.  industry  (49  FR  37856). 

We  presented  a  questionaire 
concerning  the  allegations  to  the 
government  of  Brazil  in  Washington, 
D.C.  on  October  29. 1984.  On  December 
6, 1984.  we  received  a  response  to  the 
questionnaire. 

On  December  14, 1985,  we  received 
information  from  petitioners  which 
established  a  reasonable  basis  to 
believe  or  suspect  that  the  products 
under  investigation  benefitted  from 
upstream  subsidies  in  the  form  of 
subsidized  steel  inputs:  Therefore, 
pursuant  to  section  701(g)  of  the  Act.  we 
included  the  upstream  subsidy 
allegation  in  the  investigation.  In 
addition,  because  we  determined  that 
additional  time  was  needed  to  make  a 
determination  concerning  upstream 
subsidization,  on  January  3, 1985,  we 
extended  the  due  date  for  our 
preliminary  determination  to  June  4, 

1985,  pursuant  to  section  703(h)(1)  of  the 
Act  (50  FR  300).  On  January  25, 1985,  we 
issued  an  upstream  subsidy 
questionnaire,  and  received  a  response 
on  February  25, 1985.  On  April  17, 1985, 
we  issued  a  supplementary  upstream 
subsidy  questionnaire,  and  received 
responses  on  May  17,  22.  and  28, 1985. 


On  the  basis  of  information  contained 
in  these  responses,  we  made  a 
preliminary  determination  on  June  4. 
1985  (50  FR  24270).  We  verified  the 
responses  of  the  government  of  Brazil, 
the  tillage  tool  producers,  and  their 
suppliers  of  steel  inputs,  from  June  20  to 
July  11, 1985.  Subsequent  to  the 
verification,  we  received  an  amended 
response  from  the  government  of  Brazil 
on  July  31, 1985. 

Both  petitioners  and  respondents 
submitted  briefs  addressing  the  issues 
arising  from  the  investigation  on  July  19, 
1985,  and  rebuttal  briefs  on  August  2, 
1985.  Additional  briefs  were  received  on 
August  5  and  August  8, 1985, 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  agricultural 
tillage  tools,  which  are  defined  for 
purposes  of  this  proceeding  as  ground- 
engaging  metal  tools  for  tillage  and 
cultivating  equipment,  such  as 
cultivators,  discers,  and  harrows.  Tillage 
tools  include  round-shaped  tools,  such 
as  colters,  furrow-opener  blades,  etc., 
and  tools  that  are  not  round-shaped 
(rectangular,  triangular,  and  other  odd 
shapes),  such  as  points,  chisels,  sweeps, 
shovels,  knives,  furrowers,  tines,  drills, 
lister  bottoms,  rotary  tiller  blades,  bed- 
shaping  tools  as  well  as  plowshares, 
plowshines.  moldboards,  etc.  Tillage 
tools  are  currently  provided  for  in  items 
666.0015,  666.0020,  666.0050,  666.0060. 
666.0065,  and  666.0075  of  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA). 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26,  issue  of  the  Federal  Register 
(49  FR  18006). 

There  are  three  known  producers  and 
exporters  in  Brazil  of  agricultural  tillage 
tools  to  the  United  States  for  which  we 
received  information  from  the 
government  of  Brazil.  These  are  Baldan 
Implementos  Agricolas  S.A.  (Baldan), 
Marchesan  Implementos  e  Maquinas 
Agricolas  "TATV "  S.A.  (Baldan)  and 
Companhia  Semeato  de  Agos  (Semeato). 
In  addition,  we  identified  Companhia 
Agos  Especiais  Itabira  S.A.  (ACESITA) 
and  Usinas  Siderurgicas  de  Minas 
Gerais  S.A.  (USIMINAS)  as  the 
upstream  suppliers  of  steel  inputs  to  the 
tillage  tool  manufacturers  mentioned 


above.  For  purposes  of  this  fmal 
determination,  the  period  for  which  we 
are  measuring  subsidization  ("the 
review  period")  is  the  calendar  year 
1983. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  our  verification,  and 
comments  filed  by  petitioners  and 
,1'espondents,  we  determine  the 
following: 

I.  Programs  Determined  To  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  certain 
agricultural  tillage  tools  under  the 
following  programs. 

A.  Preferential  Working-Capital 
Financing  for  Exports 

The  Carteira  do  Comercio  Exterior 
(Foreign  Trade  Department,  or  CACEX) 
of  the  Banco  do  Brasil  administers  a 
program  of  short-term  working-capital 
financing  for  the  purchase  of  inputs. 
During  the  review  period,  these  working- 
capital  loans  were  provided  under 
Resolution  647  of  the  Banco  Central  do 
Brasil.  On  January  1, 1984,  Resolution 
647  was  superseded  by  Resolution  882, 
which  was  itself  substantially  amended 
by  Resolution  950  on  August  21, 1984. 

Eligibility  for  this  type  of  financing  is 
determined  on  the  basis  of  past  export 
performance  or  of  an  acceptable  export 
plan.  The  amount  of  available  financing 
is  calculated  by  making  a  series  of 
adjustments  to  the  dollar  value  of 
exports.  During  the  review  period,  the 
maximum  level  of  eligibility  for  such 
financing  was  30  percent  of  the  value  of 
exports,  and  then  22  percent.  At  present, 
financing  is  capped  at  20  percent  of  the 
value  of  exports. 

Following  approval  by  CACEX  of 
their  applications,  participants  in  the 
program  receive  certificates 
representing  portions  of  the  total  dollar 
amount  for  which  they  are  eligible.  The 
certificates  may  be  presented  to  banks 
in  return  for  cruzeiros  at  the  exchange 
rate  in  effect  on  the  date  of  presentation. 

Use  of  a  certificate  establishes  a  loan 
obligation  with  a  term  of  up  to  one  year 
(360  days).  Certificates  must  be  used 
within  12  months  of  the  date  of  issue, 
and  loans  incurred  as  a  result  of  their 
use  must  be  repaid  within  18  months  of 
that  date. 

The  interest  rate  ceiling  was  raised 
from  40  to  60  percent  on  loans  obtained 
under  Resolution  674  on  June  11. 1983. 
On  January  1, 1984,  Resolution  882 
changed  the  payment  date  for  both 
interest  and  principal  to  the  expiration 
date  of  the  loan.  On  August  21. 1984, 
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Resolution  950  made  this  working- 
capital  financing  available  from 
commercial  banks,  with  interest 
calculated  at  the  time  of  repayment. 

Under  Resolution  950,  the  Banco  do 
Brasil  paid  lending  institution  an 
equalization  fee  of  up  to  10  percent  of 
the  interest  (after  monetary  correction). 
In  May  1985,  the  equalization  fee  was 
increased  to  up  to  15  percent  of  the 
interest.  Therefore,  if  the  interest  rate 
charged  to  the  borrower  is  less  than  full 
monetary  correction  plus  15  percent,  the 
Banco  do  Brasil  pays  the  lending  bank 
the  difference,  up  to  15  percent.  We 
verified  that  the  lending  bank,  in  turn, 
passes  the  15  percent  equalization  fee 
on  to  the  borrower  in  the  form  of  a 
reduction  of  the  interest  due  or  a  credit 
to  borrower's  account.  Receipt  of  the 
equalization  fee  by  the  borrower 
reduces  the  interest  rate  on  these 
working-capital  loans  by  15  percentage 
points  below  the  commercial  rate  of 
interest.  In  addition.  Resolution  950 
working-capital  loans  are  exempted 
from  the  Imposto  sobre  Operagoes 
Financeiras  (lOF).  which  is  charged  on 
all  financial  transactions  in  Brazil. 
Since  receipt  of  working-capital 
financing  is  contingent  on  export 
performance,  and  since  the  equalization 
fee  results  in  interest  rates  lower  than 
commercially  available  rates,  we 
determine  that  this  program  confers  an 
export  subsidy. 

Our  stated  policy  is  to  take  into 
account  program-wide  changes  that  go 
into  effect  after  the  review  period  and 
before  our  preliminary  determination. 
As  stated  previously,  the  current 
maximum  level  of  eligibility  is  20 
percent  of  the  previous  year's  value  of 
exports.  At  verification,  respondents  did 
not  demonstrate  that  they  are  using  less 
than  the  maximum  amount  of  financing 
for  which  they  are  eligible.  Therefore,  to 
calculate  the  benefit,  we  multiplied  20 
percent  by  the  15  percent  equalization 
fee  plus  the  lOF.  We  thus  calculated  a 
net  subsidy  of  3.30  percent  ad  valorem. 

B.  Export  Financing  Under  the  CIC- 
CREGE 14-11  Circular 

Under  its  CIC-CREGE  14-11  circular 
("14-11"),  the  Banco  do  Brasil  provides 
180-  and  360-day  cruzeiro  loans  for 
export  financing,  on  the  condition  that 
companies  applying  for  these  loans 
negotiate  fixed-level  exchange  contracts 
with  the  bank.  Companies  obtaining  a 
360-day  loan  must  negotiate  exchange 
contracts  with  the  bank  in  an  amount 
equal  to  twice  the  value  of  the  loan. 
Companies  obtaining  a  180-day  loan 
must  negotiate  an  exchange  contract 
equal  to  the  amount  of  the  loan. 

In  addition  to  requiring  exchange 
contracts,  the  Banco  do  Brasil  requires 


that  these  loans  be  fully  secured  by 
collateral  in  the  form  of  tangible 
property.  The  bank  normally  requires 
that  the  value  of  collateral  equal  at  least 
130  percent  of  the  amount  of  the  loan. 
The  bank  also  charges  a  commission  on 
all  such  loans. 

All  exporters  of  manufactured 
products  with  production  cycles  of  less 
than  180  days  may  epply  for  these  loa'ns. 
The  maximum  level  of  eligibility  is 
based  on  the  value  of  the  applicant's 
exports  in  the  previous  year.  Companies 
receiving  the  working-capital  export 
financing  described  in  section  I.A  of  this 
notice  have  a  maximum  eligibility  of  10 
percent  of  the  previous  year's  export 
value.  All  other  companies  have  a 
maximum  eligibilitjMf  15  percent. 

Although  this  pro^bn  does  in  certain 
aspects  appear  to  operate  on  a 
commercial  basis,  the  government  of 
Brazil  did  not  supply  sufficient  data,  in 
its  current  responses  or  at  verification, 
to  support  its  assertion  that 
commissions,  exchange  contract 
requirements  and  collateral 
requirements  serve  to  raise  the  effective 
rate  on  these  loans  to  a  level  of 
comparability  with  those  on  short-term 
loans  from  other  commercial  sources. 
Without  sufficient  information  with 
which  to  quantify  these  additional 
charges,  we  must  compare  unadjusted 
nominal  rates  on  14-11  loans  with  our 
commercial  benchmark,  i.e.,  the 
nomimal  discount  rate  of  accounts 
receivable,  as  the  best  information 
available.  This  comparision  shows  that 
the  rate  on  14-11  loans  is  below  the 
benchmark.  Therefore,  we  determine 
that  this  program  confers  an  export 
subsidy. 

Baldan  and  Marchesan  both  obtained 
loans  under  this  program.  To  calculate 
the  benefit,  we  compared  the  interest 
rates  charged  with  the  appropriate 
benchmark  and  applied  the  difference  to 
the  principal  amounts.  We  then 
allocated  the  benefit  over  the  total 
exports  of  the  three  tillage  tool 
producers,  which  resulted  in  a  net 
subsidy  of  1.78  percent  ad  valorem. 

C.  FINEX  Export  Financing 

Resolution  68  of  the  Conselho 
Nacional  do  Comercio  Exterior 
(CONCEX)  provides  that  CACEX  may 
draw  upon  the  resources  of  the  Fundo 
de  Financiamento  k  Exportagao  (FINEX) 
to  extend  medium-  and  long-term 
financing  for  manufactured  exports. 
Financing  may  be  provided  to  exporters 
or  to  foreign  importers.  When  provided 
to  exporters,  up  to  85  percent  of  the 
value  of  the  merchandise  can  be 
financed.  Resolution  68  sets  no  limit  on 
the  amount  available  to  foreign 
importers,  nor  does  it  specify  the 


interest  rates  charged  to  either  importers 
or  exporters. 

In  its  response,  the  government  of 
Brazil  stated  that  the  products  under 
investigation  were  eligible  for  FINEX 
financing  but  that  the  respondents  did 
not  receive  it  on  transactions  with  the 
United  States  during  the  review  period. 
We  verified  that  the  exporters  did  not 
use  this  financing,  but  were  unable. 
during  verification,  to  obtain  any 
information  from  the  government  of 
Brazil  as  to  the  level  of  financing  (if  any) 
received  by  U.S.  importers  of 
agricultural  tillage  tools  from  Brazil.  We 
received  a  statement  from  Baldan's  sole 
U.S.  importer  that  it  never  used  FINEX 
financing.  We  also  recieved  statements 
from  some  U.S.  importers  of 
Marchesan's  products  that  they  had  not 
used  this  form  of  buyer's  credit  since 
mid»1984.  The  government  of  Brazil  did 
not  supply  any  documentation  in  its 
responses  or  at  verification  to 
demonstrate  that  Marchesan's  and 
Semeato's  importers  did  not  receive 
FINEX  financing  during  the  review 
period  or  are  not  currently  receiving  it 

Because  use  of  FINTX  financing  is 
contingent  upon  exports,  we  determine 
that  it  is  countervailable  to  the  extent 
that  it  is  offered  on  preferential  terms. 
As  noted  above.  Resolution  68  does  not 
specify  the  interest  rates  charged. 
However,  the  Gazeta  Mercantil  reported 
on  June  21. 1985.  that  FINEX  rates  were 
being  lowered  by  up  to  1.5  percent 
Comparison  of  the  lowered  rates  to  the 
average  U.S.  prime  rate  for  the  first  five 
months  of  1985  indicates  that  FINTX 
financing  is  made  at  preferential  interest 
rates. 

In  order  to  measure  the  benefit 
conferred  by  FINEX  financing  on 
exports  of  tillage  tools  from  Brazil,  we 
have  used  the  best  information 
available.  Information  on  the  record 
indicates  that  Baldan's  sole  U.S. 
importer  has  never  used  FINEX.  We 
have  assumed  that  100  percent  of 
Marchesan's  and  Semeato's  exports  to 
the  United  States  were  financed  at  an 
interest  rate  of  6  percent,  which  is  1.5 
percentage  points  below  the  lowest 
FINEX  rate  listed  in  the  Gazeta 
Mercantil.  To  calculate  the  benefit  we 
multiplied  Marchesan's  and  Semeato's 
exports  to  the  United  States  by  the 
interest  rate  differential.  We  then 
divided  the  benefit  by  total  exports  of 
tillage  tools  to  the  United  States,  and 
calculated  a  net  subsidy  2.91  percent  ad 
valorem. 

D.  Income  Tax  Exemption  for  Export 
Earnings 

Under  Decree-Laws  1158  and  1721, 
exporters  of  agricultural  tillage  tools  are 
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eligible  for  an  exemption  from  income 
tax  on  a  portion  of  profits  attributable  to 
export  revenue.  Because  this  exemption 
is  tied  to  exports  and  is  not  available  for 
domestic  sales,  we  determine  that  this 
exemption  confers  an  export  subsidy. 
Semeato  did  not  claim  this  exemption. 
Baldan  and  Marchesan  both  took  an 
exemption  from  income  tax  payable  in 
1983  on  a  portion  of  export  profits 
earned  in  1982.  We  indexed  that  portion 
as  required  under  Brazilian  tax  law,  and 
multiplied  it  by  each  company's 
effective  corporate  tax  rate  to  calculate 
the  benefit.  We  determined  each 
company's  effective  corporate  tax  rate 
by  taking  the  base  tax  liability  and 
adding,  were  applicable,  the  standard 
surcharge  for  excess  profits,  and 
subtracting  the  deductions  for  the 
investment  tax  credit  and  the  Social 
Integration  Program  (SIP)  tax  taken  by 
the  respondents,  and  dividing  the  result 
by  taxable  income.  In  the  past,  we  have 
refused  to  accept  the  investment  tax 
credits  in  calculating  an  effective  tax 
rate  because,  absent  a  showing  of  a 
reasonable  expectation  of  returns  from 
these  investments,  we  considered  them 
to  be  merely  a  way  of  targeting  the 
firms  taxes.  However,  in  this 
proceeding,  Baldan  and  Marchesan  have 
demonstrated  that  these  investments 
can  yield  returns.  Therefore,  we  have 
deducted  the  investment  credits  in 
calculating  each  company's  effective  tax 
rate.  We  allocated  the  benefit  over  the 
total  value  of  all  exports  by  the 
respondents  to  calculate  a  net  subsidy 
of  0.07  percent  ad  valorem. 

E.  FINEP/ADTEN Long-Term  Loans 

During  verification,  we  discovered 
that  Semeato  received  in  1983  a  long- 
term  loan  under  the  ADTEN  program  of 
FINEP,  an  agency  of  the  government  of 
Brazil 

We  received  no  information  from  the 
government  of  Brazil  describing  FINEP's 
organization,  purpose,  and  programs. 
Information  on  the  record  of  the  case  of 
Certain  Cast-Iron  Pipe  Fittings  from 
Brazil  (50  FR  8755)  indicates  that  FINEP 
(Financiador  de  Estudos  e  Projectos)  is 
charged  with  promoting  scientific  and 
technological  development  in  Brazil,  in 
conjunction  with  the  Conselho  Nacional 
de  Desenvolvimento  Cientifico  e 
Tecnologico.  To  this  end,  FINEP  grants 
loans  through  state-owned  development 
banks,  in  the  case  of  Semeato,  the  Banco 
Regional  de  Desenvolvimento  de 
Extremo-Sul  (BRDE).  FINEP  programs 
must  implement  the  objectives  set  forth 
by  the  federal  Secretaria  de 
Planejamento  (SEPLAN)  in  its  third 
"Piano  Basico  de  Desenvolimento 
Cientifico  e  Tecnologico"  (III  PBDCT). 


Under  the  ADTEN  program.  FINEP 
makes  loans  for  projects  which: 

•  Develop  new  products. 

•  Adapt  and  absorb  new  technology, 

•  Train  human  resources  to  absorb 
new  technology, 

•  Market  new  products  and 
implement  management  techniques  to 
employ  new  technology, 

•  Develop  quality-control  techniques, 

•  Establish  new  research  and 
development  centers  in  Brazil,  and 

•  Enjgage  in  pure  research. 
Borrowers  negotiate  the  terms  of  each 

loan  with  the  regional  development 
banks  with  which  they  deal,  "rhey  must 
submit  to  the  terms  of  the  loan  imposed 
by  the  bank  and  by  FINEP,  which 
disburses  the  funds  in  allotments,  and 
maintains  project  oversight  throughout 
the  life  of  the  loan. 

The  interest  rate  on  this  loan  to 
Semeato  was  substantially  equivalent  to 
rates  charged  on  loans  made  in  1983  by 
the  Banco  Nacional  de  Desenvolvimento 
Economico  e  Social  (BNDES).  However, 
the  principal  amount  of  the  loan  was 
only  partially  indexed  to  inflation,  as 
m.easured  by  the  variation  in  ORTN 
(Obrigagoes  Rsajustaveis  do  Tesouro 
Nacional  or  National  Treasury 
Readjustable  Bonds).  We  have  no 
information  on  the  record  of  this  case 
that  BNDES  loans  are  not  fully  indexed 
to  the  inflation  rate.  For  this  reason,  and 
because  the  government  of  Brazil  did 
not  demonstrate  that  these  loans  were 
not  provided  to  a  specific  enterprise, 
industry,  or  group  of  enterprises  or 
industries,  we  determine  that  these 
loans  are  countervailable. 

Using  BNDES  financing  as  the 
benchmark  in  this  case,  we  compared 
principal  and  interest  payments  due  on 
this  loan  in  1983  using  both  partial  and 
full  indexation,  and  took  the  differential 
in  paj-ment  streams  as  the  benefit.  We 
allocated  the  benefit  over  the 
respondents'  total  sales,  and  calculated 
a  net  subsidy  of  less  than  0.001  percent 
ad  valorem. 

II.  Upstream  Subsidies 

Petitioners  allege  that  Brazilian  tillage 
tool  producers  receive  an  "upstream 
subsidy"  through  the  purchase  of 
subsidized  steel  inputs.  Under  section 
771A(a)  of  the  Act,  we  must  apply  the 
following  tests  in  order  to  determine 
whether  "upstream  subsidies"  are  being 
paid  or  bestowed  upon  the  products 
under  investigation: 

The  term  "upstream  subsidy"  means  any 
subsidy  described  in  section  771(5)(B)  (i),  (ii), 
or  (iii)  by  the  government  of  a  country  that — 

(1)  Is  paid  or  bestowed  by  that  government 
with  respect  to  a  product  (hereafter  refen-ed 
to  as  an  "input  product ')  that  is  used  in  the 
manufacture  or  production  in  that  country  of 


merchandise  which  is  the  subject  of  a 
countervailing  duty  proceeding: 

(2)  In  the  judgment  of  the  administering 
authority,  bestows  a  competitive  benefit  on 
the  merchandise:  and 

(3)  tias  a  significant  effect  on  the  cost  of 
manufacturing  or  producing  the  merchandise. 

In  our  preliminary  determination,  we 
found  that  the  three  tests  were  met. 
With  respect  to  the  Ijst  lest,  the 
"significant  effect'  test,  we  stated: 

We  multiplied  the  ad  valorem  subsidy 
rates  calculated  for  ACESITA  and 
USIMINAS  (Ihe  producers  of  the  input 
product)  by  the  percentage  that  the 
government  of  Brazil  claims  the  subsidized 
steel  inputs  account  for  in  the  cost  of 
producing  tillage  tools.  In  both  cases,  we 
found  that  the  estimated  net  subsidy 
accounted  for  more  than  one  percent  of  Ihe 
cost  of  manufacturing  or  producing  the 
merchandise.  For  purposes  of  this  preliminary 
determination,  we  consider  that  the 
"significant  effect"  test  has  been  met. 

We  also  requested  comments  on  this 
threshold  measure  for  significant  efTect. 

We  have  reviewed  the  comments 
submitted  by  petitioners  and 
respondents  and  the  legislative  history 
of  the  upstream  provision.  We  have 
concluded  that  it  would  be 
inappropriate  to  apply  an  automatic 
threshold  in  determining  whether 
subsidies  to  suppliers  of  an  input  have  a 
significant  effect  on  the  cost  of 
producing  the  merchandise  under 
investigation.  We  have  been  guided  in 
reaching  this  conclusion  by  the 
statement  of  the  House  Committee  on 
Ways  and  Means: 

The  purpose  of  this  condition  is  to  avoid 
needless  investigation  and  verincation  of 
upstream  subsidies  which,  although  passed 
through  to  the  final  merchandise,  are 
insignificant  in  affecting  the  competitiveness 
of  that  final  product. 

[H.R.  Rep.  No.  725.  98th  Cong.,  2d  Sess.  34 
(1984)). 

Under  our  interpretation  of  this 
statement,  any  evaluation  of  the  effect 
of  upstream  subsidies  on  the 
competitiveness  of  the  final  product 
involves  more  than  a  simple 
multiplication  of  the  ad  valorem  subsidy 
rate  on  the  input  times  the  share  that  the 
input  accounts  for  in  the  cost  of 
producing  the  final  product.  Instead,  the 
significance  of  the  subsidies  to  the 
upstream  product  derives  from  the 
significance  those  subsidies  may  have 
on  the  competitiveness  of  the  final 
product. 

To  assess  the  significance  on  the 
competitiveness  of  the  final  product,  we 
must  consider  the  degree  to  which  the 
final  product  competes  on  the  basis  of 
price.  When  a  small  decrease  in  price 
can  lead  to  a  large  increase  in  sales. 


even  a  very  small  subsidy  to  an 
upstream  supplier  could  have  a 
significant  effect  on  the  competitiveness 
of  the  final  product.  In  these 
circumstances,  the  application  of  a 
threshold  exceeding  one  percent,  as 
suggested  by  respondents,  would  be 
inappropriate.  Conversely,  when  the 
competitiveness  of  the  final  product  is 
heavily  influenced  by  non-price  factors, 
such  as  quality,  consumer  loyalty  and 
consumer  concern  for  diversity  of 
supply,  a  higher  threshold  for  significant 
effect  may  be  appropriate.  In  short,  we 
intend,  at  this  time,  to  apply  the 
significant  effect  test  on  a  case-by-case 
basis. 

While  we  cannot  support  at  this  time 
a  fixed  threshold  for  significant  effect, 
we  recognize  that  a  case-by-case 
approach  may  lead  to  some  uncertainty. 
In  particular,  petitioners  should  have 
some  indication  of  whether  it  will  be 
worthwhile  to  pursue  an  upstream 
investigation,  and  respondents  should 
be  made  aware  of  the  general  standard 
to  which  they  will  be  held  accountable 
arid  the  types  of  information  we  will 
need. 

Therefore,  we  intend  to  apply  the 
following  standards  with  respect  to  the 
significant  effect  test.  If  the  product  of 
the  ad  valorem  subsidy  rate  on  the  input 
times  the  share  that  the  input  product 
accounts  for  in  the  cost  of  producing  the 
final  product  exceeds  five  percent,  we 
will  presume  that  the  subsidies  on  the 
input  have  a  significant  effect  on  the 
cost  of  producing  the  merchandise  under 
investigation.  At  the  other  extreme,  if 
the  product  of  the  ad  valorem  subsidy 
rate  on  the  input  times  the  share  that  the 
input  product  accounts  for  in  the  cost  of 
producing  the  final  product  is  less  than 
one  percent,  we  will  presume  that  the 
subsidies  on  the  input  do  not  have  a 
significant  effect  on  the  cost  of 
producing  the  merchandise  under 
investigation.  We  consider  both  norms 
to  be  rebuttable  presumptions;  these  one 
and  five  percent  thresholds  are  not 
immutable.  If  the  parties  in  a  particular 
case  present  evidence  that  the 
competitive  circumstances  of  the  final 
product  warrant  a  higher  or  lower 
thershold,  we  will  take  such  evidence 
into  consideration. 

In  establishing  these  norms,  we  also 
recognize  our  limited  experience  in 
administering  the  provision.  As  we 
attempt  to  apply  these  norms  in  future 
cases,  we  may  find  them  to  be 
inappropriate.  We  may  learn  that  the 
proper  administration  of  the  upstream 
provision  requires  an  automatic 
application  of  a  minimum  threshold. 

As  noted  in  the  above-quoted 
legislative  history,  one  purpose  of  this 
provision  is  to  avoid  needless 
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investigation  and  verification  of 
upstream  subsidies.  The  standards  we 
have  proposed  are  an  attempt  to 
balance  the  competing  concerns  of 
finding  those  subsidies  that  confer  a 
competitive  benefit  on  the  final  product 
and  of  not  expending  our  resources  on 
difficult  investigations  that  yield  little  in 
the  way  of  relief  to  domestic  industries. 
Based  on  our  limited  experience  in 
administering  this  provision,  a  one 
percent  threshold  for  initiating  an 
upstream  investigation  is  a  reasonable 
starting  point  for  achieving  this  balance. 

We  have  applied  the  standards 
outlined  above  to  determine  whether  the 
significant  effect  test  is  met  in  this 
investigation.  We  have  calculated  the 
net  subsidy  bestowed  on  the  two 
suppliers  of  steel  inputs,  ACESITA  and 
USIMINAS,  and  the  share  acounted  for 
by  this  input  in  the  cost  of  producing 
agricultural  tillage  tools. 

A.  Domestic  Subsidies 

Our  calculation  of  the  net  subsidy  is 
based  on  our  determination  that 
domestic  subsidies  are  being  provided 
to  ACESITA  and  USIMINAS,  suppliers 
of  hot-rolled  carbon  steel  plate  in  coil 
and  hot-rolled  carbon  steel  sheet  in  coil 
to  the  tillage  tool  manufacturers,  under 
the  following  programs. 

1.  Government  Provision  of  Equity 
Capital  to  USIMINAS.  Siderurgia 
Brasileira  S.A.  (SIDERBRAS)  is  a 
government-controlled  corporation 
under  the  jurisdication  of  the  Ministry  of 
Industry  and  Commerce.  Pursuant  to 
Decree-Law  6159  of  December  6, 1974. 
SIDERBRAS  became  the  holding 
company  for  the  federally-owned  steel 
corporations.  SIDERBRAS  is  a  majority 
shareholder  of  nine  Brazilian  steel 
producers  and  a  minority  shareholder  of 
one  small  Brazilian  steel  producer. 
During  1979-1983,  SIDERBRAS  made 
equity  infusions  into  USIMINAS. 

We  have  consistently  held  that 
government  provision  of.  or  assistance 
in  obtaining,  capital  does  no\  per  se 
confer  a  subsidy.  Government  equity 
purchases  or  financial  backing  bestow  a 
countervailable  benefit  only  when 
provided  on  terms  inconsistent  with 
commercial  considerations.  When  a 
company's  shares  are  not  publicly 
traded  and.  hence,  there  is  no  market- 
determined  price  for  the  shares,  we 
examine  whether  ths  company  was  a 
reasonable  equity  investment  [a 
condition  we  have  termed 
"equityworthiness")  in  order  to 
determine  whether  the  equity  infusions 
were  inconsistent  with  commercial 
considerations. 

For  purposes  of  this  determination,  we 
reviewed  the  company's  financial  data 
and  all  other  factors  on  the  record.  We 


focused  on  the  rate  of  return  on  equity 
and  long-term  prospects  for  the 
company  in  question  for  the  period  1977 
through  1983.  We  examined  financial 
ratios,  profits  and  losses,  and  other 
factors,  such  as  market  demand 
projections  and  current  operating 
results,  to  evaluate  the  company's 
current  and  future  ability  to  earn  a 
reasonable  rate  of  return  on  equity 
investments. 

Based  on  these  factors,  as  applied  to 
information  on  the  record,  we  found 
USIMINAS  to  be  equityworthy  between 
1977  and  1979  and  unequityworthy 
between  1980  through  1982  [see  "Certain 
Carbon  Steel  Products  from  Brazil;  Final 
Affirmative  Countervailing  Duty 
Determinations  (49  FR  17988)).  In 
addition,  we  now  find  USIMINAS  to  be 
unequityworthy  in  1983.  Accordingly,  we 
determine  that  the  action  of  the 
government  in  taking  an  equity  position 
in  the  company  in  those  years  is 
inconsistent  with  commercial 
considerations  and  confers  a  subsidy. 

2.  IPI  Tax  Rebates  for  Capital 
Investment.  Decree-Law  1547.  enacted 
in  April  1977,  provides  funding  for 
capital  investment  in  approved 
expansion  projects  in  the  brazilian  steel 
industry  through  a  rebate  of  the  Imposto 
sobre  F^odutos  Industrializados  (IPI). 
which  is  a  value-added  tax  imposed  on 
domestic  sales.  The  IPI  tax  is  an  indirect 
tax  and,  as  such,  is  passed  on  to  the 
consumer.  A  steel  company  collects  this 
tax  on  sales  as  an  agent  for  the 
government,  and  does  not  pay  the  tax 
itself.  Decree-Law  1547  is  a  mechanism 
by  which  a  steel  company  is  permitted 
to  collect  funds  due  the  government  and 
then  receive  a  95  percent  tax  rebate.  The 
program  does  not  involve  the  rebate  of 
payments  made  from  the  company's      / 
own  funds. 

Originally,  the  IPI  tax  applied  to  all 
domestic  sales  transactions.  In  1979.  the 
value-added  tax  was  eliminated  except 
for  producers  in  14  industry  sectors, 
including  tobacco,  automobiles,  spirits 
and  alcohol,  ceramics,  rubber,  and  steeL 
The  tax  rate  is  different  for  each  of  the 
specified  industry  sectors:  for  steel 
products,  the  value-added  tax  is  5 
percent. 

A  Brazilian  steel  company  may 
deposit  95  percent  of  the  net  IPI  tax  due 
in  a  special  account  with  the  Banco  do 
Brasil.  The  amounts  deposited  are  to  be 
applied  to  steel  expansion  projects. 
When  rebated  to  the  firms,  they 
constitute  reserves  that  must  eventually 
be  converted  into  subscribed  capital. 

Under  the  terms  of  Resolution  68-77 
issued  by  the  Conselho  de  Nao-Ferrosos 
e  Siderurgia  (CONSIDER),  which 
implements  Decree-Law  1547.  IPI  tax 
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rebates  are  payable  only  on  basic  steel 
product  and  certain  fabricated  steel 
products  such  as  seamless  steel  pipes. 
ACESITA  and  USIMINAS  both  received 
IPI  tax  rebates  as  manufacturers  of 
basic  steel  products.  Because  IPI  tax 
rebates  are  limited  to  a  specific  number 
of  products  and  tied  to  investiments  in 
government-approved  projects,  we 
determine  that  these  rebates  confer  a 
subsidy. 

3.  Exemption  of  IPI  Tax  and  Customs 
Duties  on  Imported  Equipment  (CDI). 
Under  Decree-Law  1428,  the  Conselho 
do  Desenvolvimento  Industrial 
(Industrial  Development  Council,  or 
CDI)  provides  for  the  exemption  of  80  to 
100  percent  of  the  customs  duties  and  80 
to  100  percent  of  the  IPI  tax  on  certain 
imported  machinery  for  projects 
approved  by  the  CDI.  The  recipient  must 
demonstrate  that  the  machinery  or 
equipment  for  which  an  exemption  is 
sought  was  not  available  from  a 
Brazilian  producer.  Tlie  investment 
project  must  be  deemed  to  be  feasible 
and  the  recipient  must  demonstrate  that 
there  is  a  need  for  added  capacity  in 
Brazil. 

Decree-Law  1728  repealed  this 
program  in  1979.  Subwquently.  no  new 
projects  were  eligible  for  these  benefits. 
However,  companies  whose  projects 
were  approved  prior  to  the  repeal  still 
receive  these  benefits  pending 
completion  of  the  project. 

Both  ACESITA  and  USIMINAS 
received  benefits  under  this  program 
during  the  review  period.  In  "Certain 
Carbon  Steel  Products  from  Brazil;  Final 
Affirmative  Countervailing  Duty 
Determinations"  (49  FR  17988).  we  found 
that  receipt  of  this  benefit  is  limited  to 
projects  in  14  industries  approved  by  the 
government  of  Brazil.  During 
veriBcation,  the  government  of  Brazil 
provided  no  new  documentation  with 
respect  to  this  program.  Based  on  the 
record  of  this  and  earlier  Brazilian 
countervailing  duty  investigations,  we 
have  concluded  that  these  benefits  are 
limited  to  specific  enterprises  or 
industries.  Accordingly,  we  determine 
the  CDI  program  confers  a  subsidy  on 
ACESITA  and  USIMINAS. 

We  examined  several  other  domestic 
programs  which  were  available  to 
ACESITA  and  USIMINAS: 

•  Loan  Guarantees  on  Foreign- 
Denominated  Debt; 

•  Special  Tax  Deductions;  and 

•  Accelerated  Depreciation  for 
Brazilian-Made  Capital  Equipment. 

The  first  of  these  programs  is 
determined  not  to  confer  a  subsidy,  and 
is  discussed  below  in  "Program 
Determined  Not  to  Confer  a  Subsidy;** 


the  last  two  are  discussed  in  "Programs 
Determined  Not  to  Be  Used" 

B.  Calculation  of  Net  Subsidy  to  Input 
Suppliers 

Using  the  methodogies  outlined  in  our 
preliminary  determination,  we 
calculated  the  net  subsidies  under  the 
domestic  subsidy  programs  described 
above.  We  then  calculated  the  overall 
subsidy  to  suppliers  of  steel  inputs  by 
weighting  the  net  subsidy  received  by 
ACESITA  and  USIMINAS  by  the 
percentage  of  steel  they  each  supplied 
for  the  production  of  tillage  tools  in  1983. 
This  net  subsidy  is  2.43  percent  ad 
valorem. 

C.  Share  of  the  Cost  of  Production 
Accounted  for  by  Steel  Inputs 

Petitioners  alleged  that  steel  inputs 
account  for  50  percent  of  the  cost  of 
producing  tillage  tools.  In  its  initial 
response,  the  government  of  Brazil 
stated  this  figure  was  approximately  47 
percent.  At  verification,  the  respondents 
were  unable  to  demonstrate  that  47 
percent  was  an  accurate  figure,  and 
instead  provided  a  number  of  lower 
estimates.  Petitioners,  however,  stated 
in  their  briefs  that  the  Department  must 
continue  to  use  the  47  percent  average 
supplied  by  the  government  of  Brazil  in 
its  response,  and  not  the  )o«ver 
estimates  supplied  during  verification. 
Moreover,  the  government  of  Brazil 
indicated  that  47  percent  was  not  an 
inaccurate  estimate.  Accordingly,  we 
are  assuming,  as  best  information 
available,  that  steel  inputs  account  for 
47  percent  of  the  cost  of  producing 
tillage  tools. 

D.  Significant  Effect 

According  to  the  significant  effect 
methodology  outlined  supra,  the  product 
of  the  ad  valorem  subsidy  rate  on  the 
input  product  times  the  share  that  the 
input  accounts  for  in  the  cost  of 
producing  agricultural  tillage  tools  is 
1.14  percent.  This  is  slightly  greater  than 
the  one  percent  threshold  and,  therefore, 
we  have  analyzed  its  potential 
significance  by  examining  the 
competitiveness  of  the  final  product. 

We  did  not  seek  this  type  of 
information  in  this  investigation. 
Nevertheless,  respondents  have  claimed 
that  "tillage  tools  are  not  fungible  and 
quality  differs  among  products."  We 
have  compared  this  claim  to  the 
information  contained  in  the  ITC's 
preliminary  report  and  have  concluded 
that  such  an  unqualified  statement  is  not 
substantiated  by  evidence  on  the  record. 

Statements  in  the  ITC  report  by 
purchasers  of  tillage  tools  indicate  that 
the  Brazilian  product  is  of  a  lower 
quality.  They  also  indicate  that  there  is 


a  price/quality  tradeoff  in  the  view  of 
consumers.  When  there  is  a  slight  price 
differential,  the  purchaser  will  opt  for 
the  higher  quality  product.  When  the 
price  differential  is  large,  purchasers 
appear  to  select  the  lower-priced 
product.  For  example,  Brazilian  prices 
are  reportedly  30  to  50  percent  lower. 
Other  purchasers  have  used  the 
Brazilian  product  because  their 
suppliers  stock  this  product  or  for 
diversity  of  supply.  Thus,  there  are 
indications  of  both  price  and  non-price 
competition. 

We  have  concluded  that  if  the  quality 
of  the  Brazilian  tillage  tools  were 
comparable  to  that  of  the  products  with 
which  they  compete,  the  subsidies  to  the 
input  suppliers  might  have  a  significant 
effect  on  the  competitiveness  of 
Brazilian  tillage  tools.  However,  this  is 
not  the  case.  Quality  differences  and 
other  non-price  factors  appear  to  be 
important  determinants  of  demand  for 
agricultural  tillage  tools.  Also, 
substantial  price  differentials  appear  to 
encourage  consumers  to  switch  to  the 
Brazilian  products.  Given  the  magnitude 
of  the  cited  price  differentials,  we 
conclude  that  a  subsidy  to  input 
producers  that  accounts  for  1.14  percent 
of  the  cost  of  producing  tillage  tools 
does  not  have  a  significant  effect  on  the 
competitiveness  of  the  Brazilian  tillage 
tools.  Therefore,  we  determine  that  the 
subsidies  to  Brazilian  steel  producers  do 
not  have  a  significant  effect  on  the  cost 
of  producing  Brazilian  agricultural 
tillage  tools.  Given  this  finding,  we  need 
not  determine  whether  subsidies  to 
Brazilian  steel  producers  confer  a 
competitive  benefit  on  agricultural 
tillage  tool  producers  in  Brazil. 

III.  Program  Determined  Not  To  Confer 
a  Subsidy 

We  determine  that  subsidies  are  not 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  of 
certain  agricultural  tillage  tools  under 
the  following  program. 

Loan  Guarantees  to  Input  Suppliers  on 
Foreign-Denominated  Debt 

During  verification,  we  ascertained 
that  both  ACESITA  and  USIMINAS  had 
received  government  guarantees  on 
foreign-denominated  loans  that  were 
still  outstanding  during  the  review 
period.  Under  Decree-Law  1312, 
guarantees  on  foreign-denominated  debt 
are  available  to  Brazilian  borrowers  to 
finance  the  following  projects: 
Modernization  of  harbors,  programs  of 
Federal  agencies  abroad,  transportation, 
cold  storage  and  slaughterhouses, 
electrical  energy,  basic  industries  and 
agriculture,  education,  public  health. 


urban  or  rural  sanitation, 
communications,  fisheries,  assistance  to 
small  and  medium  enterprises,  housing, 
livestock  raising,  urban  and  regional 
integration  and  development,  and 
national  security.  The  law  also  indicates 
that  guarantees  are  available  to  private 
as  well  as  government-owned  firms. 
Accordingly,  we  determine  that 
government  loan  guarantees  on  foreign- 
denominated  debt  are  not  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries. 

IV.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  manufacturers, 
producers  or  exporters  in  Brazil  of 
certain  agricultural  tillage  tools  did  not 
use  the  following  programs  which  were 
listed  in  our  notice  of  "Initiation  of  a 
Countervailing  Duty  Investigation: 
Agricultural  Tillage  Tools  from  Brazil" 
(49  FR  40431). 

A.  /PI  Tax  Rebates  for  Capital 
Investment 

Decree-Law  1547.  enacted  in  April 
1977,  provides  funding  for  approved 
expansion  projects  in  the  Brazilian  steel 
industry  through  a  rebate  of  the  IPI,  a 
value-added  tax  imposed  on  domestic 
sales. 

The  government  of  Brazil  stated  in  its 
response  that  tillage  tool  producers  are 
not  eligible  for  IPI  rebates  under  Decree- 
Law  1547.  During  verification,  we 
ascertained  from  our  review  of  the 
legislation  that  tillage  tool 
manufacturers  are  ineligible  for  these 
rebates.  We  also  reviewed  the 
respondents'  balance  sheets  and 
accounting  ledgers,  and  saw  no 
evidence  that  they  had  received  these 
rebates. 

B.  Resolution  330  of  the  Banco  Central 
do  Brasil 

Resolution  330  provides  financing  for 
up  to  80  percent  of  the  value  of  the 
merchandise  placed  in  a  specified 
bonded  warehouse  and  destined  for 
export.  Exporters  of  agricultural  tillage 
tools  would  be  eligible  for  financing 
under  this  program.  However,  the 
government  of  Brazil  stated  in  its 
response  that  none  of  the  tillage  tool 
producers  participated  in  this  program 
during  the  review  period.  During 
verification,  we  reviewed  each 
company's  accounting  ledgers  and  found 
no  evidence  that  the  respondents 
received  such  financing  with  respect  to 
their  exports. 

C.  Exemption  of  IPI  Tax  and  Customs 
Duties  on  Imported  Equipment  (CDI) 

Under  Decree-Law  1428,  the  Conselho 
do  Desenvolvimentn  Industrial 
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(Industrial  Development  Council,  or 
CDI]  provides  for  the  exemption  of  80  to 
100  percent  of  the  customs  duties  and  80 
to  100  percent  of  the  IPI  tax  on  certain 
imported  machinery  for  projects 
approved  by  the  CDI.  The  recipient  must 
demonstrate  that  the  machinery  or 
equipment  for  which  an  exemption  is 
sought  was  not  available  from  a 
Brazilian  producer.  The  investment 
project  must  be  deemed  to  be  feasible 
and  the  recipient  must  demonstrate  that 
there  is  a  need  for  added  capacity  in 
Brazil.  We  verified  that  none  of  the 
tillage  tool  producers  received 
incentives  under  this  program  during  the 
review  period. 

D.  The  BEFIEX  Program 

The  Comissao  para  a  Concessao  de 
Beneficios  Fiscais  a  Programas 
Especiais  de  Exportagao  (Commission 
for  the  Granting  of  Fiscal  Benefits  to 
Special  Export  Programs,  or  BEFIEX) 
grants  at  least  three  categories  of 
benefits  to  Brazilian  exporters: 

•  Under  Decree-Law  77.065.  BEFIEX 
may  reduce  by  70  to  90  percent  import 
duties  and  the  IPI  tax  on  the  importation 
of  machinery,  equipment,  apparatus, 
instruments,  accessories  and  tools 
necessary  for  special  export  programs 
approved  by  the  Ministiy  of  Industry 
and  Trade,  and  may  reduce  by  50 
percent  import  duties  and  the  IPI  tax  on 
imports  of  components,  raw  materials 
and  intermediate  products; 

•  Under  article  13  of  Decree  No. 
72.1219,  BEFIEX  may  extend  the  carry- 
forward period  for  tax  losses  from  4  to  6 
years;  and 

•  Under  article  14  of  the  same  decree. 
BEFIEX  may  allow  special  amortization 
of  pre-operational  expenses  related  to 
approved  projects. 

We  verified  that  none  of  the  tillage 
tool  producers  participated  in  this 
program. 

E.  The  CIEX  Program 
Decree-Law  1428  authorized  the 

Comissao  para  Incentivos  a  Exportagao 
(Commission  for  Export  Incentives,  or 
CIEX)  to  reduce  import  taxes  and  the  IPI 
tax  up  to  10  percent  on  certain 
equipment  for  u^e  in  export  production. 
We  verified  that  none  of  the  tillage  tool 
producers  received  any  benefits  under 
this  program. 

F.  Accelerated  Depreciation  for 
Brazilian-Made  Capital  Equipment 

Pursuant  to  Decree-Law  1137,  any 
company  which  purchases  Brazilian- 
made  capital  equipment  and  has  an 
expansion  project  approved  by  the  CDI 
may  depreciate  this  equipment  at  twice 
the  rate  normally  permitted  under 
Brazilian  tax  laws.  We  verified  that 


none  of  the  respondents  availed  itself  of 
this  program  during  the  review  period. 

C.  Incentives  for  Trading  Companies 

Under  Resolution  643  of  the  Banco 
Central  do  Brasil.  trading  companies  can 
obtain  export  financing  similar  to  that 
obtained  by  manufacturers  under 
Resolution  674,  882,  and  950.  Tillage  tool 
producers  are  ineligible  for  partidpatioo 
in  this  program  because  such 
participation  is  precluded  by  receipt  of 
working-capital  export  financing.  At 
verification  we  saw  no  evidence  that 
any  of  the  tillage  tool  [mxiucers  used  the 
services  of  trading  companies  for  export 
sales. 

H.  The  PROEX  Progrvm 

Short-term  credits  for  exports  are 
available  under  the  Programa  de 
Financiamento  a  Produgao  para  a 
Exportagao  (PROEX).  previously 
referred  to  as  the  Apoio  a  Exportagao 
program.  We  verified  that  none  of  the 
tillage  tool  producers  participated  in  this 
program  during  the  review  period. 

I.  Programs  Not  Used  by  Input  Suppliars 

1.  Special  Tax  Deductions.  We 
verified  that  USIMINAS  incurred  a  kws 
in  1982  and  paid  no  income  tax  for  that 
year  in  1983:  therefore,  it  could  not  have 
used  losses  of  other  companies  in  the 
SIDERBRAS  group  to  offset  profits 
during  the  review  period.  We  also 
verified  that  neither  ACESITA  nor 
USIMINAS  benefits  from  any  local  tax 
incentives  which  minimize  their  tax 
liability.  Accordingly,  we  determine  that 
neither  ACESITA  nor  USIMINAS 
received  any  special  tax  deductions. 

2.  Accelerated  Depreciation  for 
Brazilian-Made  Capitol  Equipment  We 
verified  that  ACESITA  iook  advantage 
of  this  tax  provision  during  trhe  review 
period.  Under  this  provision,  after  taking 
the  initial  deductions  for  accelerated 
depreciation,  companies  must,  in 
subsequent  years,  add  back  to  net 
profits  amoiuits  equal  to  the  accelerated 
depreciation  previously  claimed.  On  the 
income  tax  return  filed  during  the 
review  period,  ACESITA  added  back 
more  accelerated  depreciation  than  it 
deducted,  thereby  cancelling  out  any 
benefit  that  could  have  accrued  to  the 
company.  We  also  verified  that 
USIMINAS  paid  no  corporate  income 
taxes  in  1983  because  it  incurred  a  loss 
in  1982. 

V.  Program  DeteimiiMd  To  Have 

Terminated 

IPI  Export  Credit  Premium 

Until  very  recently,  Brazilian 
exporters  of  manufactured  products 
were  eligible  for  a  tax  credit  on  the 
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Imposto.  sobre  Productos 
Industrializados  (Tax  on  Industrialized 
Products,  or  IPI).  The  IPI  export  credit 
premium,  a  cash  reimbursement  paid  to 
the  exporter  upon  the  export  of 
otherwise  taxable  industrial  products, 
was  found  to  confer  a  subsidy  in 
previous  countervailing  duty 
investigations  involving  Brazilian 
products.  After  having  suspended  this 
program  in  December  1979,  the 
government  of  Brazil  reinstated  it  on 
April  1. 1981. 

Subsequent  to  April  1. 1981.  the  credit 
premium  was  gradually  phased  out  in 
accordance  with  Brazil's  commitment 
pursuant  to  Article  14  of  the  Agreement 
on  Interpretation  and  Application  of 
Articles  VI.  XVI  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade  ("the  Subsidies  Code").  Under  the 
terms  of  Ministry  of  Finance  "Portaria" 
(Notice)  No.  176  of  September  12. 1984. 
the  credit  premium  was  eliminated 
effective  May  1, 1985.  We  verified  that 
the  tillage  tool  producers  received  no  IP! 
export  credit  premiums  after  that  date. 

Accordingly,  consistent  with  our 
stated  policy  of  taking  into  account 
program-wide  changes  that  occur 
subsequent  to  the  review  period  but 
prior  to  our  preliminary  determination, 
we  determine  that  this  program  has 
been  terminated,  and  no  benefits  under 
the  program  are  accruing  to  current 
exports  of  tillage  tools  to  the  United 
States. 

VI.  Program  Determined  Not  To  Exist 

Income  Tax  Deductions  for  Foreign 
Selling  Expenses 

During  verification,  we  reviewed  the 
respondents'  income  tax  returns  and  the 
instruction  manual  for  filling  out 
Brazilian  income  tax  forms.  We  saw  no 
evidence  that  there  exists  a  special 
program  of  tax  deductions  for  foreign 
selling  expenses.  Accordingly,  we 
determine  this  program  does  not  exist. 

Petitioners'  Comments 

Comment  J:  Petitioners  argue  that  the 
information  provided  by  the 
respondents  regarding  the  utilization  of 
FINEX  financing  by  U.S.  importers  of 
tillage  tools  is  not  verifiable,  and  should 
not  affect  the  Department's  final 
determination. 

DOC  Position:  As  best  information 
available,  we  have  accepted  the 
information  in  the  record  that  Baldan's 
sole  U.S.  importer  has  never  used  FINEX 
buyer  credits.  However,  since  we  do 
have  information  on  the  record  from 
several  other  importers  stating  that  they 
have  used  FINEX.  we  consider  this  to  be 
the  best  information  available,  and  are 
using  it  in  our  calculation  of  benefits 


provided  to  U.S.  importers  of  tillage 
tools  under  this  program. 

Comment  2:  Petitioners  argue  that  the 
types  of  subsidies  being  bestowed  on 
the  input  producers  provide  those 
producers  with  a  windfall  of  "up-front" 
cash,  or  may  allow  them  to  achieve 
economies  of  scale  or  increased 
productivity  so  that  a  small  subsidy  may 
have  an  effect  that  extends  beyond  the 
value  of  the  subsidy  as  calculated  by  the 
Department.  Moreover,  cash  infusions 
can  affect  a  company's  debt/equity  ratio 
and  its  creditworthiness.  This,  in  turn, 
means  that  the  consumers  of  those 
inputs  realize  a  savings  greater  than  the 
per-unit  subsidy  attributed  to  the  inputs 
they  purchase.  Therefore,  petitioners 
argue  that  an  upstream  subsidy  of  one 
percent  or  more  of  the  cost  of  producing 
tillage  tools  meets  the  significant  effect 
standard. 

DOC  Position:  We  diagree.  In 
determining  significant  effect,  we  have 
followed  the  statutory  mandate  of 
examining  the  effect  that  domestic 
subsidies  to  input  suppliers  have  on  the 
cost  of  producing  tillage  tools.  The 
methodology  we  apply  to  value  subsidy 
programs  captures  the  benefits  which 
can  be  measured.  Petitioners  are  asking 
us  to  consider  secondary  effects  of 
domestic  subsidies  to  the  input 
producers.  We  have  consistently 
maintained  that  we  will  not  look  at 
these  effects  because  such  analysis  is 
highly  speculative  and  could  result  in 
double-counting  (see,  e.g.,  "Final 
Affirmative  Countervailing  Duty 
Determination;  Cold-Rolled  Carbon 
Steel  Flat-Rolled  Products  from 
Argentina,"  49  FR  18006).  More 
importantly,  were  we  to  find  that  a 
competitive  benefit  is  being  bestowed 
on  agricultural  tillage  tools  through 
upstream  subsidies,  the  amount  of  the 
countervailing  duty  on  the  tillage  tools 
could  not,  under  section  77lA(c)  of  the 
Act,  exceed  the  amount  of  the  domestic 
subsidy  found  to  exist  on  the  input 
product.  Therefore,  it  would  be 
inappropriate  to  consider  any  secondary 
effects  the  subsidies  on  inputs  may  have 
on  the  merchandise  under  investigation. 
While  we  have  adopted  the  rebuttable 
presumption  of  a  one  percent  threshold 
for  the  significant  effect  test,  it  was  for 
the  reasons  described  in  section  II  of  our 
notice. 

Comment  3:  Petitioners  argue  that 
there  is  no  verified  evidence  that  the 
two  CIC-CREGE  14-11  loans  taken  out 
by  Marchesan  were  repaid.  The 
Department  should  therefore  treat  any 
loans  outstanding  beyond  their  term  as 
grants  to  the  producer. 

DOC  Position:  The  evidence  on  the 
record  shows  that  Marchesan  has  repaid 
these  loans;  therefore,  we  are 


calculating  the  benefit  in  accordance 
with  our  standard  short-term  loan 
methodology. 

Comment  4:  Petitioners  argue  that 
because  respondents  did  not  provide  an 
explanation  for  Semeato's  exemption 
from  the  IPI  tax.  the  Department  should 
find  that  the  exemption  constitutes  an 
export  subsidy 

DOC  Position:  The  verification 
exhibits  show  that  Semeato  received 
one  very  small  exemption  from  the  IPI 
tax  on  one  of  its  import  shipments  and 
that  the  IPI  tax  was  charged  on  all  other 
imports  of  the  same  merchandise.  This 
one  small  exemption  does  not  provide 
any  indication  that  Semeato  is 
benefiting  from  regular  exemptions  from 
the  IPI  tax  on  imported  goods.  Even  if 
we  were  to  consider  that  this  single 
small  exemption  was  a  subsidy,  the 
amount  of  the  subsidy  would  be  so 
small  that  there  would  be  no  effect  on 
the  overall  net  subsidy  calculated. 

Respondents'  Comments 

Comment  1:  The  government  of  Brazil 
contends  the  Department  improperly 
valued  the  amount  of  net  subsidy  from 
Resolution  950  loans  by  erroneously 
assuming  a  maximum  utilization  level 
and  interest  rate  differential. 

DOC  Position:  We  disagree.  With 
respect  to  our  use  of  a  maximum  interest 
rate  differential  of  15  percent,  we 
verified  that  the  lending  bank  passes  the 
15  percent  equalization  fee  on  to  the 
borrower  in  the  form  of  a  reduction  of 
the  interest  due  or  a  credit  to  the 
borrower's  account.  Regarding  our 
assumption  of  the  maximum  20  percent 
utilization  rate,  the  respondents  did  not 
demonstrate  during  verification  that 
they  are  using  less  than  the  maximum 
amount  of  financing  for  which  they  are 
eligible. 

Comment  2:  The  government  of  Brazil 
contends  that  the  Imposto  sobre 
OperaQdes  Financeiras  (lOF)  is  an 
indirect  tax  on  the  production  of  goods 
for  export,  that  the  exemption  of  loans 
under  Resolutions  674/882/950  from  this 
tax  is  not  a  subsidy,  and  that  if  we 
determine  that  Resolution  674  financing 
provides  a  subsidy,  we  should  not 
consider  this  exemption  as  part  of  that 
subsidy. 

DOC  Position:  We  disagree.  Since 
financing  for  domestic  transactions  is 
subject  to  the  lOF  tax.  it  is  appropriate 
that  we  reflect  the  exemption  of 
Resolution  950  loans  from  the  lOF  as 
part  of  the  subsidy  in  order  to  measure 
the  full  benefit  provided  under  this 
program.  Moreover,  we  do  not  view  the 
lOF  as  a  tax  on  the  production  or 
distribution  of  the  product. 
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Comment  3:  The  government  of  Brazil 
argues  that  the  CIC-CREGE  14-11 
circular  is  not  a  government  program 
and.  therefore,  does  not  bestow  a 
government  subsidy  on  the  exportation 
of  agricultural  tillage  tools.  The  CIC- 
CREGE  14-11  program  is  consistent  with 
commercial  considerations,  since  the 
costs  of  the  program  are  covered  by 
charges  payable  by  the  recipients; 
therefore,  under  Annex  A  of  the 
Subsidies  Code,  paragraphs  (j)  and  (k), 
this  program  does  not  confer  a  subsidy. 

DOC  Position:  We  disagree.  Our 
determination  that  the  CIC-CREGE  14- 
11  program  provides  countervailable 
benefits  is  based  on  (1)  the  fact  that, 
under  Brazilian  law,  the  Banco  do  Brasil, 
which  administers  this  program,  acts  as 
the  government  of  Brazil's  financial 
agent,  and  (2)  respondents'  failure  to 
demonstrate  that  the  program  does  not 
provide  preferential  loans  to  exporters. 
Our  uniform  practice  has  been  to 
calculate  a  subsidy  provided  under  a 
preferential  loan  program  by  comparing 
the  preferential  rate  to  the  benchmark 
interest  rate,  rather  than  to  the  cost  of 
the  funds  to  the  lender. 

As  previously  stated  in  our  notice  of 
"r'inal  Affirmative  Countervailing  Duty 
Determination;  Ceramic  Tile  from 
Mexico  "  {47  FR  20012).  "(rjegardless  of 
what  effects  the  Illustrative  List  of 
Export  Subsidies  may  have  on  U.S.  law 
otherwise,  the  uniform  past  practice  on 
this  issue  in  comparison  with  the 
legislative  history  of  the  Trade  Act 
requires  us  to  calculate  the  bounty  or 
grant  provided  under  a  preferential  loan 
program  on  the  basis  of  a  comparison 
between  the  preferential  rate  and  the 
commercially  available  rate  rather  than 
on  the  basis  of  a  comparison  with  the 
cost  of  funds  to  the  government." 

Comment  4:  The  government  of  Brazil 
claims  the  Department,  in  calculating 
the  subsidy  benefit  derived  from  the 
alleged  CIC-CREGE  14-11  program, 
incorrectly  includes  the  lOF  tax  in  the 
benchmark.  Furthermore,  the 
government  of  Brazil  contends  that  the 
use  of  a  compounded  average 
benchniark  for  the  period  is 
inappnipridte  because  the  discount  rate 
in  etieci  on  the  date  the  loan  was  taken 
out  most  accurately  reflects  the  cost  of 
dtternative  available  financing. 

DOC  Position:  We  disagree.  We 
consider  that  it  is  appropriate  to  include 
the  lOF  tax  in  our  benchmark  since  the 
lOF  tax  is  imposed  on  all  domestic 
financial  transactions.  With  respect  to 
the  benchmark,  because  the  CIC- 
CREGE  14-11  loans  we  are  examining 
were  taken  out  throughout  the  review 
period,  we  have  calculated  a  benchmark 
for  that  some  period.  Calculating  a 
specific  benchmark  rate  for  each  loan, 


as  respondents  suggest,  would 
undermine  our  short-term  loan 
methodology  which  states  that  the  use 
of  company-specific  benchmarks  would 
significantly  impair  our  abihty  to 
administer  the  countervailing  duty  law 
within  the  short  time  limits  established 
by  the  Act. 

Comment  5:  The  government  of  Brazil 
claims  that  the  Department  has 
overstated  the  benefit  from  the  income 
tax  exemption  for  export  earnings  by 
using  the  nominal  lax  rate,  as  opposed 
to  the  effective  tax  rate  applicable  to  the 
respondents.  Brazilian  tax  law  allows 
corporations  to  invest  26  percent  of 
taxes  owed  into  certain  speciHed 
corporations  or  funds.  The  government 
argues  that  this  provision  results  in  an 
effective  reduction  of  the  corporate 
income  tax  rate,  which  decreases  the 
benefit  from  the  income  tax  exemption. 

DOC  Position:  Where  we  were  able  to 
verify  that  the  company  used  the  28 
percent  investment  lax  credit,  we  have 
taken  it  into  account  in  calculating  the 
company's  effective  tax  rate. 

Commfint  6:  As  it  has  in  the  past,  the 
government  of  Brazil  argues  that  the 
Department  erred  in  valuing  the  subsidy 
arising  from  the  income  tax  exemption 
for  export  earnings  by  allocating  the 
benefit  over  export  sales  rather  than 
total  sales.  Because  the  determining 
factor  in  a  firm's  eligibility  for  this 
benefit  is  its  overall  profitability  for  a 
given  year,  the  benefits  accrue  to  the 
entire  operations  of  the  firm  and  not  just 
to  exports.  Further,  an  income  tax 
exemption  calculated  on  this  basis  does 
not  affect  the  price  of  the  exported 
product  only;  rather,  it  must  have  a 
general  effect  on  all  prices,  both 
domestic  and  export. 

DOC  Position:  We  disagree.  As  we 
have  stated  repeatedly  in  prior  Brazilian 
determinations,  when  a  Firm  must  export 
to  be  eligible  for  benefits  under  a 
subsidy  program,  and  when  the  amount 
of  the  benefit  received  is  tied  directly  or 
indirectly  to  the  firm's  level  of  exports, 
that  program  confers  an  export  subsidy. 
The  fact  that  the  firm  as  a  whole  must 
be  profitible  to  benefit  fro.Ti  the  program 
does  not  detract  from  the  program's 
basic  function  as  an  export  subsidy. 
Therefore,  the  Department  will  continue 
to  allocate  the  benefits  under  this 
program  over  export  reveniies  instead  of 
total  revenues. 

Comment  7:  The  government  of  Brazil 
argues  that  FINEX  export  financing  does 
not  confer  a  subsidy  because  the  terms 
of  such  financing  are  commercially 
reasonable. 

DOC  Position:  We  disagree. 
Information  on  the  record  indicates  that 
FINEX  interest  rates  are  below 
prevailing  coromerical  interest  rate*  Uut 


would  be  paid  by  importers  in  the 
United  States. 

Comment  8:  Respondents  contend  that 
no  Brazilian  exporters  or  U.S.  importers 
of  tillage  tools  received  any  short-term 
FINEX  export  financing  during  the 
review  period.  Furthermore,  respondents 
contend  that  tillage  tools  have  not  been 
eligible  for  long-term  FINEX  Hnancing 
since  September  1984.  and  that  our 
stated  policy  to  take  into  account 
program-wide  changes  made  subsequent 
to  the  review  period  but  prior  to  the 
preliminary  determination  should 
preclude  us  from  finding  this  program  to 
confer  an  export  subsidy. 

DOC  Position:  We  disagree.  There  is 
no  evidence  on  the  record  of  this  case  to 
document  either  of  these  assertions, 
which  were  made  subsequent  to  the 
verification. 

Comment  9:  The  government  of  Brazil 
contends  that  FINEP/ADTEN  loans  are 
generally  available  to  all  industries  in 
Brazil  and  should  not  be  found  to  confer 
a  domestic  subsidy. 

DOC  Position:  We  disagree.  The  only 
information  on  the  record  concerning 
these  loans  is  a  telex  from  one  Brazilian 
government  agency  to  counsel  for  the 
government  of  Brazil  in  Washington. 
During  verification.  Department  officials 
were  not  given  an  opportunity  to  meet 
with  FINEP  administrators  or  to 
examine  program  records. 

Comment  10:  The  government  of 
Brazil  argues  that  the  Department  in 
finding  government  equity  infusions  in 
USIMINAS  to  be  inconsistent  with 
commercial  considerations,  erred  by 
focusing  on  a  restricted  number  of  short- 
term  financial  ratios,  thereby  ignoring 
the  broader  industrial  and  financial 
context  in  which  this  company  operates. 

DOC  Position:  In  arriving  at  our 
determination,  we  considered  the 
information  submitted  by  the 
respondents  concerning  this  issue. 
specially  untranslated  annual  reports 
and  financial  statements  for  the  last 
several  years.  Therefore,  we  focused  our 
reveiw  on  the  financial  results  of  the 
company,  including  the  ability  to  meet 
debt  obligations,  current  operations,  and 
rates  of  return  on  assets  and  equity.  In 
light  of  these  results,  we  consider 
USIMINAS  to  be  unequityworthy  and 
uncreditworthy  in  1983. 

Comment  11:  The  government  of 
Brazil  contends  that  a  review  of  the 
performance  of  USIMINAS  over  the  past 
15  years  demonstrates  that,  with  a  few 
exceptions,  the  company  has  had  a 
record  of  positive  rales  of  return  on 
equity  and  postive  financial  ratios. 

DOC  Position:  Although  USIMINAS 
earned  some  profits  between  1975  and 
1960.  it  showed  very  low  or  negative 
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profits  from  1980  onwards.  Since  a 
private  investor  will  focus  on  a 
company's  most  recent  performance  as 
an  indication  of  future  earnings  trends, 
we  considered  the  more  recent  years  to 
be  more  important  to  our  analysis  of 
whether  govenunent  equity  infusions 
into  USIMINAS  were  inconsistent  with 
commercial  considerations.  Moreover,  a 
demonstration  of  profits  or  earnings 
alone  is  not  sufficient  for  a  company  to 
be  equityworthy.  The  rate  of  earnings 
per  unit  of  equity,  and  not  the  absolute 
level  of  earnings,  is  a  far  more  important 
determinant  of  a  company's 
performance. 

Comment  12:  The  government  of 
Brazil  argues  that  the  Department 
should  not  use  the  year-end  equity 
amount  when  determining  the  rate  of 
return  on  equity  used  in  our  short-fall 
calculation.  The  government  argues  that 
the  rate  of  return  on  equity  is  distorted 
by  use  of  a  year-end  equity  figure  which 
already  reflects  the  amount  of  the  loss. 

DOC  Position:  We  agree  that  the  year- 
end  equity  figure  should  not  be  used 
since  it  does  not  reflect  the  average 
amount  of  equity  employed  by  the 
company  throughout  the  year. 
Accordingly,  we  have  revised  the 
company's  rate  of  return  on  equity  by 
calculating  this  return  on  the  average 
equity  for  1983. 

Comment  13:  The  government  of 
Brazil  argues  that  the  Department 
erroneously  calculated  the  benefits  from 
equity  infusions  in  USIMINAS  by 
distributing  over  all  of  1983  infusions 
which  were  not  made  until  later  in  that 
year. 

DOC  Position:  We  disagree.  It  has 
been  our  consistent  practice  to  compute 
benefits  received  by  a  firm  during  a 
period  of  time  (in  this  case  the  1983 
calendar  year),  and  apply  them  to  the 
total  value  of  sales  for  the  same  period 
(see,  e.g.,  "Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Carbon  Steel  Products  from 
France."  47  FR  39332).  Any  other 
approach  would  present  an  enormous 
administrative  burden.  When  there  are 
many  types  of  benefits  received  and  the 
number  of  disbursements  under  any 
given  program  is  large,  it  would  be 
unduly  burdensome  to  make 
adjustments  for  the  fact  that  a  particular 
benefit  was  received  earlier  or  later  in 
the  review  period..  Therefore,  to  be 
consistent  in  our  treatment  of  different 
types  of  subsidies  and  across  cases,  we 
have  chosen  to  treat  all  benefits 
received  during  the  review  period  as 
applying  to  all  sales  made  during  that 
same  period. 

Comment  14:  The  government  of 
Brazil  contends  that  the  Department 
incorrectly  applied  average  annual 


ORTN  coe^icients  in  converting 
cruzeiro-denominated  equity  infusions 
to  determine  the  amount  of  benefit, 
rather  than  using  the  ORTN  value  in 
effect  on  the  date  of  the  equity  infusion. 

DOC  Position:  We  disagree.  We 
would  prefer  to  use  in  this  calculation 
the  equity  amount  adjusted  for  inflation 
as  reported  in  the  company's  books. 
However,  absent  this  information,  we 
are  not  persuaded  that  using  average 
ORTN  rates  to  adjust  the  value  of  the 
equity  is  inappropriate. 

Comment  15:  The  government  of 
Brazil  states  the  Department  erred  in 
using  its  benchmark  an  industry-wide 
average  rate  of  return,  rather  than  the 
average  rate  of  return  applicable  to 
heavy  industry. 

DOC  Position:  We  disagree.  In  the 
Subsidies  Appendix,  we  stated  that 
"(f]or  government  equity  purchases 
which  we  deem  mconsistent  with 
commercial  considerations,  we  measure 
the  benefit  by  multiplying  the  difference 
between  the  company's  rate  of  return  on 
equity  and  the  national  average  rate  (of 
return  on  equity)."  The  national,  as 
opposed  to  a  sectoral,  rate  of  return  is  a 
more  accurate  measure  of  what  a 
reasonable  investor  in  Brazil  will  earn 
on  his  investments. 

Comment  16:  The  government  of 
Brazil  contends,  with  respect  to  IPI  tax 
rebates  provided  under  Decree-Law 
1547,  that  the  value-added  tax  or  IPI  is 
not  generally  applicable  in  Brazil  and 
that  the  rebate  of  this  tax  does  not 
confer  a  countervailable  benefit. 

DOC  Position:  We  disagree.  Although 
the  same  amount  of  IPI  tax  is  applied  to 
all  steel  products,  only  companies 
producing  certain  priority  products  and 
whose  expansion  projects  are 
government-approved  may  receive  the 
rebates.  Fabricators  of  steel  products 
(such  as  welded  pipe  and  tube 
manufacturers  who  purchase  coil)  are 
not  eligible  for  the  rebates.  USIMINAS 
itself  has  not  been  eligible  for  the 
rebates  since  Decree-Law  1843,  enacted 
in  December  1980,  directed  that  rebates 
of  the  IPI  tax  collected  on  sales  by  state- 
owned  steel  companies  accrue  to 
SIDERBRAS.  Therefore,  the  rebates  are 
not  generally  available  and  constitute  a 
benefit  to  selected  producers. 

Comment  17:  The  government  of 
Brazil  argues  that  since  IPI  tax  rebates 
under  Decree-Law  1547  are  paid  only  on 
goods  sold  in  the  domestic  market,  no 
products  exported  to  the  United  States 
benefit  from  the  rebate  and  therefore  no 
subsidy  is  conferred. 

DOC  Position:  We  are  countervailing 
these  rebates  because  receipt  thereof  is 
tied  to  investment  in  government- 
approved  projects.  Although  the  amount 
of  rebate  any  firm  receives  may  increase 


along  with  domestic  sales,  the  existence 
of  domestic  sales  does  not  guarantee  . 
that  a  rebate  will  be  received. 

Comment  18:  The  government  of 
Brazil  argues  that  the  Department's 
calculation  of  the  bepefits  to  USIMINAS 
from  IPI  rebates  was  erroneous  because 
(1)  a  discount  rate  reflecting 
USIMINAS's  creditworthiness  from 
1977-79  should  have  been  used  for 
grants  in  those  years;  (2)  the  discount 
rate  during  USIMINAS's  uncredilworthy 
period  included  compensating  balances, 
which  the  Department  has  recognized 
are  not  required  in  Brazil:  and  (3)  the 
maximum  interest  rate  inherently 
includes  a  risk  premium  and,  therefore, 
the  addition  of  a  risk  premium  is  not 
justified. 

DOC  Position:  We  have  found 
USIMINAS  to  be  creditworthy  through 
1979.  and  uncreditworthy  from  1980 
through  1983  (see  "Final  Affirmative 
Countervailing  Determinations;  Certain 
Carbon  Steel  Products  from  Brazil"  (49 
FR  17988)  and  "DOC  Position"  on 
respondents'  Comment  10  above).  In 
accordance  with  the  Subsidies 
Appendix,  we  have  calculated  a 
discount  rate  for  allocating  benefits 
received  during  the  uncreditworthy 
period  by  adding  a  risk  premium  to  the 
highest  commercial  interest  rate  a 
creditworthy  borrower  would  have  to 
pay  in  order  to  receive  a  loan.  The  rate 
for  discounting  accounts  receivable, 
including  compensating  balances,  is  the 
best  information  available  on  the 
highest  commercial  interest  rate 
applicable  to  creditworthy  borrowers.    ' 
The  addition  of  a  risk  premium  to  this 
rate  reflects  the  additional  risk  in 
lending  to  an  uncreditworthy  firm.  For 
grants  received  during  the  period  when 
USIMINAS  was  creditworthy  we  used  a 
discount  rate  reflecting  the  firm's 
creditworthiness. 

Comment  19:  The  government  of 
Brazil  contends  that  the  CDI  program  is 
generally  available  to  all  industries  of 
Brazil." 

DOC  Position:  We  disagree.  Under  the 
terms  of  Decree-Law  1428,  which 
instituted  the  CDI  program,  exemptions 
from  the  iPI  tax  and  import  duties  under 
the  CDI  program  were  limited  to  certain 
government-approved  projects  in 
fourteen  selected  industries.  Based  on 
the  record  of  this  and  earlier 
countervailing  duty  determinations  on 
Brazilian  products,  we  have  no  evidence 
that  this  requirement  does  not  allow  the 
government  of  Brazil  to  target  benefits 
to  particular  companies. 

Comment  20:  Respondents  argue  the 
Department  erred  in  setting  the 
threshold  for  "significant  effect"  of 
upstream  subsidies  on  the  cost  of 


production  of  a  downstream  product  at 
one  percent.  Respondents  also  cite  a 
number  of  previous  antidumping  and 
countervailing  duty,  and  other 
precedents  where  the  numerical  value  of 
the  term  "significant"  was  considered 
higher  than  one  percent. 

DOC  Position:  Our  determination  with 
respect  to  the  signifiant  effect  test  is 
addressed  in  the  "Upstream  Subsidies" 
section  of  the  notice. 

Comment  21:  Respondents  argue  that 
the  Department  erred  in  calculating  a 
separate  "significant  effect"  for  each 
supplier  of  subsidized  steel  inputs, 
because  ACESlTA's  flat-rolled  capacity 
far  exceeds  the  total  demand  of  the 
tillage  tool  producers.  Accordingly,  the 
higher  domestic  subsidy  rate  for 
USIMINAS  is  irrelevant  in  determining 
either  significant  effect  or  competitive 
benefit. 

DOC  Position:  The  fact  that 
ACESlTA's  capacity  exceeds  the  total 
demand  for  tillage  tool  inputs  is 
irrelevant  because  tillage  tool  producers 
purchase  steel  inputs  from  both 
ACESITA  and  USIMINAS.  Therefore. 
any  domestic  subsidies  accruing  to 
USIMINAS  can  potentially  have  a 
significant  effect  on  the  purchasers' 
costs  of  production. 

Comment  22:  The  government  of 
Brazil  argues  that  the  Department  erred 
in  assuming  a  full  pass-through  of 
upstream  subsidies  to  tillage  tool 
producers,  because  these  subsidies 
benefit  the  entire  operations  of  the 
company  rather  than  specific  inputs. 

DOC  Position:  Because  we  have 
determined  that  no  significant  effect 
exists,  this  issue  is  moot. 

Comment  23:  The  government  of 
Brazil  contends  that,  in  making  its 
competitive  benefit  analysis,  the 
Department  erroneously  disregarded  the 
competitive,  arms-length  prices  charged 
by  the  two  steel  suppliers,  ACESITA 
and  USIMINAS. 

DOC  Position:  Because  we  have 
determined  that  no  significant  effect 
exists,  this  issue  is  moot. 

Comir,o:ii  24:  Respondents  contend 
that  since  the  prices  paid  to  ACESITA 
and  USIMINAS  by  the  tillage  tool 
producers  are  still  lower  than  the 
benchmark  steel  impoct  price, 
competitive  benefit  should  be  measured 
by  constructing  average  adjusted, 
unsubsidized  prices  for  both  ACESITA 
and  USIMINAS.  When  this  is  done, 
USIMINAS'  average  adjusted  price  is 
lower  than  ACESlTA's.  Consequently, 
respondents  argue,  steel  purchasers 
received  no  competitive  benefit  from 
subsidies  to  ACESITA  since  they  could 
have  purchased  all  their  inputs  from 
USIMINAS  at  a  lower  price. 
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DOC  Position:  Because  we  have 
determined  that  no  significant  effect 
exists,  this  issue  is  moot. 

Comment  25:  The  government  of 
Brazil  contends  that  the  use  of  Japanese 
surrogate  prices  is  inappropriate  since 
Brazilian  tillage  tool  producers  do  not 
purchase  sheet  from  japan.  Furthermore, 
the  Japanese  price  used  was  a  price  to 
the  East  Coast  of  the  United  States 
which  bears  no  relationship  to  prices  to 
Brazil. 

DOC  Position:  Because  we  have 
determined  that  no  significant  effect 
exists,  the  issue  of  which  benchmark 
price  to  use  is  moot.  However,  the 
government  of  Brazil  is  incorrect  in  its 
statement  that  we  used,  in  our 
preliminary  determination,,  a  price  to  the 
East  Coast  of  the  United  States.  We 
used  an  average  Japanese  export  price 
to  all  markets  except  the  United  States. 

Comment  26:  The  government  of 
Brazil  contends  the  Department  erred  in 
weight-averaging  its  surrogate  domestic 
and  import  prices.  This  averaging  is 
erroneous  and  bears  no  relationship  to 
competitive  benefit.  The  Department 
should  have  used  the  lowest 
unsubsidized  price  as  its  benchmark 
price. 

DOC  Position:  Because  we  have 
determined  that  no  significant  effect 
exists,  this  issue  is  moot. . 

Comment  27:  Respondents  contend 
that  the  Department  erred  in  weight- 
averaging  surrogate  Brazilian  domestic 
steel  prices,  one  including  import  duties 
and  the  other  excluding  import  duties. 
Because  we  are  seeking  to  determine 
whether  tillage  tools  exported  to  the 
U.S.  are  subsidized,  the  higher  effective 
price  of  steel  imports  used  to  make 
tillage  tools  sold  in  Brazil  is  irrelevant 
and  import  duties  should  be  excluded 
from  the  benchmark  formula. 

DOC  Position:  Because  we  have 
determined  that  no  significant  effect 
exists,  this  issue  is  moot. 

Comment  28:  Respondent  argue  that 
the  Department  incorrectly  relied  on  the 
formula  set  out  in  section  77lA(b)  of  the 
Act  in  calculating  the  amount  of 
"competitive  benefit,"  since  the  value  of 
the  upstream  subsidy  to  the  downstream 
user  is  not  necessarily  equal  to  the 
difference  between  the  price  of  the 
subsidized  input  and  that  which  would 
be  paid  to  another  seller  in  an  arms- 
length  transaction. 

DOC  Position:  Because  we  have 
determined  that  no  significant  effect 
exists,  this  issue  is  moot. 

Comment  29:  Respondents  argue  that 
the  Department  erred  in  summarily 
rejecting  the  concept  that  upstream 
subsidies  must  be  afforded  to  specific 
industries  in  order  to  be  countervailable. 
They  contend  that  the  inputs  at  issue 


(flat-rolled  steel  products),  are  used  by 
virtually  all  manufacturing  sectors  in 
Brazil,  making  the  provision  of 
"benefits"  to  such  a  large  economic 
sector  generally  available. 

DOC  Position:  Because  we  have 
determined  that  no  significant  effect 
exists,  this  issue  is  moot. 

Comment  30:  The  government  of 
Brazil  maintains  that  the  Department 
applied  incorrect  standards  in 
determining  that  Brazilian  export 
subsidies  are  inconsistent  with  the 
Subsidies  Code.  In  particular,  the 
Department  ignored  Brazil's 
commitment  under  the  GATT  to  phase 
out  its  export  subsidies.  Unless  the 
'Department  determines  that  Brazil  is  in 
violation  of  its  commitment  it  cannot 
find  Brazil's  export  subsidies  to  be 
inconsistent  with  the  Subsidies  Code. 

DOC  Position:  Our  determination  widi 
respect  to  whether  Brazilian  export 
subsidies  are  inconsistent  with  the 
Subsidies  Code  is  addressed  in  the 
"Critical  Circumstances"  section  of  tlii* 
notice. 

Comment  31:  The  government  of 
Brazil  contends  that  the  Department 
erred  in  finding  a  massive  increase  in 
imports  of  tillage  tools  in  a  relatively 
short  perioid.  Increases  in  shipments  in 
1984  and  1985  were  lower  than  increases 
in  1981  and  1982.  Moreover,  the 
Department's  comparison  of  import 
levels  for  the  seven  months  preceding 
the  filing  of  the  petition  with  import 
levels  during  the  seven  months 
following  filing  is  arbitrary,  a  sixteen 
percent  increase  is  not  massive,  and  the 
increase  reflects  the  cyclical  nature  of 
demand  for  this  product. 

DOC  Position:  Respondents  have 
provided  no  reason  as  to  why  a 
comparison  of  the  percentage  increase 
in  imports  in  1984  and  1985  to  the 
percentage  increases  in  1981  and  1982  is 
an  appropriate  measure  of  whether 
there  has  been  a  massive  increase  in 
imports  over  a  relatively  short  period  of 
time.  Indeed,  as  respondents  have 
pointed  out  we  would  expect  the  rate  of 
increase  to  be  much  higher  in  the  earlier 
period  because  imports  were  effectively 
zero  in  1980.  Nor  have  they  provided 
any  evidence  regarding  cyclical  demand 
for  the  product  or  why  a  sixteen  percent 
increase  should  not  be  considered 
massive.  We  focus  on  the  months 
following  the  filing  of  the  petition  to  be 
the  "relatively  short  period"  referred  to 
by  the  statute  because  we  regard  the 
purpose  of  the  critical  circumstances 
provision  as  acting  as  a  deterrent  to 
exporters  who  would  try  to  circumvent 
the  intent  of  the  law  by  increasing 
shipments  during  this  period. 
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Comment  32:  Respondents  argue  that 
the  Department  has  mistakenly  equated 
the  term  "serious  prejudice"  with  the 
"material  injury  '  standard  of  the  ITC. 
Not  only  does  this  undermine  the 
statutory  authority  of  the  ITC  but  a 
casual  link  must  be  demonstrated 
between  the  export  subsidy  and  the 
'  serious  prejudice"  to  a  signatory. 

DOC  Position:  Our  determination  with 
respect  to  the  issue  of  "serious 
prejudice"  is  addressed  in  the  "Critical 
Circumstances"  section  of  this  notice. 

Critical  drcunmtances 

Where,  as  in  this  case,  petitioners 
have  alleged  the  existence  of  critical 
circumstances,  section  705(a)(2)  of  the 
Act  requires  us  to  include  in  our  final 
determination  **a  finding  as  to 
whether — (A)  the  subsidy  is  inconsistent 
with  the  Agreement,  and  (B)  there  have 
been  massive  imports  of  the  class  or 
kind  of  merchandise  involved  over  a 
relatively  short  period.' 

A.  Consistency  With  the  Subsidies  Code 

We  have  determined  that  the 
government  of  Brazil  provides  export 
subsidies  on  the  merchandise  under 
investigation.  As  we  noted  in  our 
preliminary  determination  (50  FR  24270). 
Article  9  of  the  Subsidies  Code  prohibits 
the  use  of  export  subsidies  on  non- 
primary  products.  When  given  by 
developed  countries,  such  subsidies  are 
inconsistent  with  the  Subsidies  Code 
and  are  actionable  under  its  dispute 
settlement  provisions.  However.  Article 
14  section  3  provides  an  exception  for 
developing  countries,  pro\ided  they  do 
not  use  "export  subsidies  on  their 
industrial  products  .  .  .  in  a  manner 
which  causes  serious  prejudice  to  the 
trade  or  production  of  another 
signatory."  For  a  developing  country  like 
Brazil,  then,  the  issue  is  whether  we  find 
export  subsidies  causing  "serious 
prejudice"  to  trade  or  production  of 
agricultural  tillage  tools  in  the  United 
States.  Under  secUon  771(7)(C)(iii)  of  the 
Act,  the  ITC  evaluates  all  relevant 
economic  factors  bearing  on  the  state  of 
the  industry,  including  actual  and 
potential  decline  in  output,  sales,  market 
share,  profits,  productivity,  return  on 
investment,  and  capacity  utilization. 
Thus,  in  making  its  preliminary  and  final 
injury  determinations,  the  ITC  considers 
trade  and  production  in  the  United 
States.  We  conclude  that,  in  principal, 
serious  prejudice  can  exist  where 
material  injury  to  a  U.S,  industry  occurs 
by  reason  of  imports  benefiting  from 
export  subsidies.  Therefore,  should  the 
ITC  make  a  final  determination  of 
material  injury,  we  determine  serious 
prejudice  exists. 


If  the  rrC's  final  determination  should 
be  negative,  our  critical  circumstances 
finding  will  be  moot;  in  any  event,  under 
section  705{aH4)(A)  of  the  Act  the  ITC 
must  make  its  own  affirmative 
determination  of  critical  circumstances 
to  effect  our  affirmative  finding.  If  the 
ITCs  final  determination  is  that  a  U.S. 
industry  is  threatened  with  material 
injury,  we  conclude  serious  prejudice 
does  not  exist  therefore,  critical 
circumstances  do  not  exist. 

We  stress  that  this  finding  is  limited 
to  the  facts  of  this  case  and  the 
application  of  Article  14  section  3  of  the 
Subsidies  Code.  This  finding  draws  no 
conclusion,  and  none  should  be  inferred, 
with  respect  to  the  commitment  made  by 
the  government  of  Brazil  under  Article 
14  section  5  of  the  Subsidies  Code. 
Under  Article  14  section  5,  developing 
countries  are  urged  to  "enter  into  a 
commitment  to  reduce  or  eliminate 
export  subsidies  when  the  use  of  such 
export  subsidies  is  inconsistent  with  its 
competitive  and  development  needs." 
Article  14  section  6  precludes  any 
signatory  from  taking  countermeasures 
pursuant  to  the  provisions  of  Parts  II 
and  VI  of  the  Subsidies  Code  against 
any  export  subsidies  of  such  developing 
country,  to  the  extent  that  the  subsidies 
in  question  are  covered  by  a 
commitment  made  under  Article  14 
section  5. 

Parts  II  and  VI  of  the  Subsidies  Code 
concern  notification  of  subsidies  and 
international  dispute  settlement. 
Significantly.  Article  14  section  6  does 
not  affect  actions  taken  under  Part  I  of 
the  Subsidies  Code,  concerning 
domestic  countervailing  duty 
proceedings. 

B.  Massive  Imports 

In  determining  whether  there  have 
been  massive  imports  over  a  relatively 
short  period,  we  considered  the 
following  factors:  (1)  Whether  imports 
have  surged  recently.  (2)  whether  recent 
imports  are  significantly  above  the 
average  calculated  over  several  years 
(1980-1984),  and  (3)  whether  the  patterns 
of  imports  over  that  four-year  period 
may  be  explained  by  seasonal  swings. 
Based  upon  our  analysis  of  the 
information,  we  determine  that  imports 
of  the  products  covered  by  this 
investigation  appear  massive  over  a 
relatively  short  period. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  verified  the  information 
used  in  making  our  final  determination. 
Commerce  officials  spent  the  period 
from  June  20  to  July  11, 1985,  verifying 
the  information  submitted  by 
respondents  and  the  government  of 


Brazil,  and  gathering  additional 
information  to  be  used  in  this 
determination.  We  followed  normal 
verification  procedures,  including 
inspection  of  documents  and  ledgers, 
and  tracing  the  information  in  the 
response  to  source  documents, 
accounting  ledgers,  and  to  financial 
statements. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  unliquidated  entries  of 
certain  agricultural  tillage  tools  from 
Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
March  12. 1985.  As  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  liquidation  of  all  entries,  or 
withdrawals  from  warehouse,  for 
consumption  of  this  merchandise  will 
continue  to  be  suspended  and  the 
Customs  Services  should  require  a  cash 
deposit  or  bond  of  8.06  percent  ad 
valorem  for  each  such  entry  of  this 
merchandise.  This  suspension  will 
remain  in  effect  until  further  notice. 

ITC  Notincation 

In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  detemine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry  45 
days  after  the  date  of  publication  of  this 
notice. 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  Securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If.  however,  the 
ITC  determines  that  material  injury  and 
critical  circumstances  do  exist,  we  will 
issue  a  countervailing  duty  order, 
directing  Customs  officers  to  assess  a 
countervailing  duty  on  certain 
agricultural  tillage  tools  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
the  suspension  of  liquidation  indicated 
in  the  "Suspension  of  Liquidation" 
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section  uf  this  notice,  equal  to  the  net 
subsidy  of  8.06  percent  ad  valorem.  If 
the  ITC. determines  that  a  threat  of 
material  injury  exists,  or  that  material 
injury  exists  but  critical  circumstances 
do  not  exist,  we  will  issue  a 
countervailing  duty  order,  directing 
Customs  officers  to  assess  a 
countervailing  duty  on  certain 
agricultural  tillage  tools  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  our  preliminary 
determination  (June  10, 1985),  equal  to 
the  net  sjubsidy  of  8.06  percent  ad 
valorem. 

William  T.  Archey. 

.^ctiny  .Assistant  Secretary  for  Trade 
.•\dniinistration. 

August  19,  1985. 

|KR  Doc.  85-20293  Filed  8-23-85;  8:45  am| 

BILLING  COOe  3Sia-OS-M 


Applications  for  Outy-Free  Entry  of 
Scientific  Instruments;  Nortti  Carolina 
State  University  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  86-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
D  C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  NW.,  Washington,  D.C. 

Docket  No.  85-263.  Applicant:  North 
Carolina  State  University,  Box  7908, 
Raleigh,  NC  27695-7908.  Instrument:  Soil 
Testing  System.  Manufacturer:  CDS 
Instruments,  L'mited,  United  Kingdom. 
Intended  use:  Studies  of  both  trimmed 
samples  of  natural  soil  and  reconstituted 
samples.  The  phenomena  to  be  studied 
will  be  the  stress-strain  properties  and 
shear  strength  of  the  soil.  The  objective 
of  these  studies  is  to  experimentally 
determine  the  compressibility  that 
should  be  used  to  predict  the  amount  of 
settlement  of  buildings  constructed  and 
to  determine  the  shear  strength  for  use 
in  design  of  retaining  walls  and 
excavated  slopes.  Application  received 
by  Commissioner  of  Customs:  August  2. 
1985. 


Docket  No.  85-264.  Applicant:  Berea 
College.  CPO  1630,  Berea,  KY  40404. 
Instrument:  Planetarium  Projector  and 
Remote  Control  Console,  Model  MS-10. 
Manufacturer:  Minolta  Camera 
Company,  Limited,  Japan.  Intended  use: 
The  instrument  is  intended  to  be  used 
for  teaching  the  following  courses: 

1.  Physics  111 — Introduction  to 
Astronomy. 

2.  Physics  270 — Advanced  Astronomy. 

3.  Physics  115 — General  Physics  I. 

4.  Physics  215 — Intermediate 
Mechanics  and  Heat. 

5.  Education  20O— Teaching  Science  in 
the  Elementary  School. 

6.  Education  214 — Methods  of 
Teaching  Secondary  School  Science. 

7.  General  Studies  206 — Religious  and 
Historical  Perspectives. 

8.  General  Studies  232 — Natural 
Science. 

Application  received  by 
Commissioner  of  Customs:  August  2, 
1985. 

Docket  No.  85-265.  Applicant: 
University  Medical  Center,  Clinical 
Pathology,  1501  N.  Campbell  Avenue, 
Tucson,  Az  85724.  Instrument:  Electron 
Microscope,  Model  JEM-IOOCXCII. 
Manufacturer:  JEOL.  Ltd.,  Japan. 
Intended  use:  The  instrument  is 
intended  to  be  used  to  study  the 
structure  of  various  biologic  specimens 
involved  in  human  diseases.  Studies  will 
be  done  correlating  the  transmission 
image  with  the  elemental  content  using 
the  x-ray  analysis  capabilities  of  the 
instrument.  Application  received  by 
Commissioner  of  Customs:  August  2, 
1985. 

Docket  No.:  85-266.  Applicant: 
University  of  California,  San  Diego, 
Department  of  Chemistry.  D-006,  La 
Jolla,  CA  92093.  Instrument:  Stopped 
Flow  Apparatus.  Manufacturer:  Hi-Tech 
Scientific,  United  Kingdom.  Intended 
use:  The  instrument  is  intended  to  be 
used  in  kinetic  studies  of  heme  proteins, 
which  transport  and  utilize  oxygen  in 
living  systems,  and  synthetic  iron 
porphyrin  or  other  iron  complexes  which 
mimic  the  biological  system.  It  will  be 
used  to  follow  rapid  chemical  and 
biochemical  reactions.  The  objectives  of 
the  experiments  to  be  conducted  are  to 
understand  the  mechanisms  by  which 
oxygen  is  transported  by  iron  proteins 
and  to  understand  in  detail  the 
mechanisms  of  oxidation  of  organic 
compounds  catayzed  by  enzymes  such 
as  cytochrome  P-450  and  drugs  such  as 
bleomycin.  Application  received  by 
Commissioner  of  Customs:  August  2, 
1985. 

Docket  No.:  85-267.  Applicant:  East 
Carolina  University,  Fifth  Street, 
Greenville.  NC  27834.  Instrument: 
Electron  Microscope,  Model  JEM- 


1200EX.  Manufacturer:  JEOL.  Limited. 
Japan.  Intended  use:  The  instrument  is 
intended  to  be  used  to  view  and  analyze 
ceils  in  various  organs  and  tissues 
following  experimental  treatment.  The 
research  projects  will  include: 

(1)  Determining  the  role  of  ovarian 
nerves  in  reproductive  function. 

(2)  Delineating  the  diversity  and 
migration  of  macrophages  and  their  role 
in  the  immune  response. 

(3)  Determining  the  role  of  opioid 
peptidergic  neurons  in  the  brain. 

(4)  Determining  the  influence  of 
elevated  prolactin  (as  found  in  many 
pituitary  tumors)  on  gonadotrope  cells; 

(5)  Defining  the  control  of  muscle 
protein  metabolism  during  exercise. 

In  addition,  the  instrument  will  he 
used  in  training  M.D.  and  Ph.D. 
candidates  in  biomedicine.  Application 
received  by  Commissioner  of  Customs: 
August  2, 1985. 

Docket  No.:  85-269.  Applicant: 
Columbia  University.  Department  of 
Chemistry,  119th  Street  &  Broadway. 
New  York,  NY  10027.  Instrument: 
Spectropolarimeter,  Model  J-SOOA. 
Manufacturer  Japan  Spectroscopic 
Company.  Limited,  Japan.  Intended  use: 
The  article  is  intended  to  be  used  to 
conduct  research  in  the  following  areas: 

a.  Development  of  inorganic 
complexes  as  probes  for  DNA  helical 
conformation  and  the  design  of  drugs 
that  bind  to  DNA  with  high 
stereospecificity. 

b.  Conformational  changes  of 
biopolymers,  e.g..  kinetics  of  self- 
assembly  of  hemoglobin,  folding  kinetics 
of  Hb  a  and  b  chains.  B  to  Z  transition  of 
DNA. 

c.  Development  of  catalysts  thai 
mimic  enzymes. 

d.  Development  of  helical 
metallocenes  and  the  study  of  their 
binding  to  DNA. 

e.  Development  of  the  exciton 
chirality  method  and  its  application  in 
micro-scale  studies  of  oligosaccharide 
structures. 

f.  Studies  on  the  chiral  properties  of 
the  retinal  binding  site  in  visual 
pigments,  bacteriorhodopsin.  and 
related  pigments. 

g.  Synthetic  studies  of  chiral  induction 
using  chiral  auxiliaries.  Application 
received  by  Commissioner  of  Customs: 
August  2. 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
|FR  Doc.  85-20325  Filed  8-23-85;  8:45  am] 
BuxiNCCODE  asie-os-n 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Purdue 
University  et  aL 

Pursuant  to  section  6(cJ  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pul). 
L.  89-651:  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301 .5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington. 
DC.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington.  D.C. 

Docket  No.  85-257.  Applicant:  Purdue 
University.  401  South  Grant  Street, 
Freehafer  Building.  West  Lafayette,  IN 
47907.  Instrument:  Electron  Microscope. 
Model  EM  109TS  with  Accessories. 
Manufacturer:  Carl  Zeiss,  Incorporated, 
West  Germany.  Intended  Use:  Studies  of 
biological  specimens — cells,  tissues  and 
subcellular  fraction — in  experiments  to 
monitor  and  evaluate,  at  the 
ultrastructurai  level,  separations 
achieved  in  a  cell/organelle 
subfractionation  facility.  Investigations 
will  be  conducted  to  accurately 
document  the  morphology  of  the 
specimens  under  investigation  and  to 
provide  quantitation  of  those 
morphological  parameters  required  to 
provide  conclusive  evaluations  of 
fraction  purity,  changes  during  different 
developmental  changes,  etc.  The 
instrument  will  also  be  used  for  training 
purposes  in  Biology  and  Medicinal 
Chemistry  courses.  Application  received 
by  Commissioner  of  Customs:  August  2. 
1985. 

Docket  No.  85-25a  Applicant:  The 
Institute  for  Orgonomic  Science.  P.O. 
Box  304.  Gwynedd  Valley.  PA  19437. 
Instrument:  Light  Microscope  with 
Camera  Attachments  and  Accessories. 
Manufacturer  Carl  Zeiss.  West 
Germany.  Intended  use:  Studies  of  tissue 
and  blood  cells  of  experimental  animals 
(mice).  Pathologic  changes  in  structure 
and  function  of  living  tissue  and  blood 
cells  and  pathologic  morphology  of  fixed 
and  stained  tissue  will  be  investigated 
to  determine  the  effects  of  carcinogenic 
stimuli  on  these  issues.  Application 
received  by  Commissioner  of  Customs: 
August  2, 1985. 

Docket  No.  85-259.  Applicant: 
University  of  Oklahoma.  660  Parrington 
Oval.  Norman.  OK  73019.  Instrument: 
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Mass  Spectrometer.  Model  MS-25  with 
Accessories.  Manufacturer:  Kratos 
Analytical  Instruments.  United 
Kingdom.  Intended  Use:  Studies  of  pure 
chemical  compounds  and  mixtures  o^ 
chemical  compounds  including  but  not 
limited  to:  polynuclear  aromatic 
carcinogenic  materials,  highly  polar 
oxygenated  derivatives  of  nucleotides 
and  other  chemicals  of  biological/ 
biochemical  origin,  and  trace 
compounds  from  marine  organisms  and 
bacteria.  The  objective  of  all  the  studies 
envisioned  is  the  determination  of  the 
structure  of  molecules,  whether 
available  in  pure  form  or  in  mixtures. 
Application  received  by  Commissioner 
of  Customs:  August  2, 1985. 

Docket  No.  85-260.  Applicant:  State 
University  of  New  York  at  Stony  Brook. 
Stony  Brook,  NY  11794.  Instrument: 
Monolayer  Handling  Instrumentation. 
Manufacturer:  Mayer-Feintechnik.  West 
Germany.  Intended  use:  Study  of  the 
molecular  area,  surface  pressure,  and 
surface  potential  of  multicomponent 
lipid  monolayer  and  multilayer 
assemblies  formed  from  the  following 
materials:  phosphatidylcholine, 
triphosphoinositide.  ganglioside.  and 
phosphatidylserine.  Experiments  will  be 
conducted  to  measure  the  dependence 
of  surface  potential  on  the  subphase 
composition  for  a  single  film.  These 
assemblies  will  be  formed  over  the 
following  aqueous  substrates:  O.lM 
NaCl.  O.OOIM  NACl.  O.OlM  NaCl.  The 
same  monomolecular  film  (monolayer) 
will  be  transferred  from  one  substrate  to 
another,  to  measure  the  accompanying 
change  in  surface  potential.  Application 
received  by  Commissioner  of  Customs: 
August  2, 1985. 

Docket  No.  85-261.  Applicant: 
Michigan  State  University.  East  Lansing. 
Ml  48824.  Intrument:  Electron 
Microscope,  Model  JEM-100  CXII  with 
Accessories.  Manufacturer:  JEOL.  Japan. 
Intended  use:  The  instrument  is 
intended  to  be  used  to  carry  out  the 
following  research  projects: 

1.  Fine  structure  of  animals  treated 
with  pyrethroid  pesticides. 

2.  Analysis  of  WH.  a  mutation  in  the 
Syrian  hamster. 

3.  Ultrastructure  of  methyl  mercury 
toxicity  in  neurons. 

4.  Spatial  orientation  of  axonal 
microtubules. 

5.  Morphological  studies  of  isolated 
mammalian  myocytes. 

6.  Biodynamics  of  the  nuclear 
membrane  and  matrix. 

7.  Ultrastructure  of  action  of 
prostaglandins. 

8.  Ultrastructurai  analysis  of 
fibroblast  growth  regulator. 

In  addition,  the  intrument  will  be  used 
in  the  training  of  graduate  students  and 


postdoctoral  fellows  for  high  resolution 
TEM.  Application  received  by 
Commissioner  of  Customs:  August  2, 
1985. 

Docket  No.  85-262.  .Applicant;  North 
Carolina  State  University,  Soil  Science 
Department.  Box  7619.  Raleigh.  NC 
27695-7619.  Instalment:  Root  Length 
Scanner.  Manufacturer:  Commonwealth 
Aircraft  Corporation  Lyjiited.  Au.^Iralia. 
Intended  use;  The  instrument  is 
intended  to  be  used  to  measure  the 
length  of  plant  roots  in  an  attempt  to 
identify  the  best  combinations  of  plows, 
disks,  etc.  which  can  be  used  to 
maximize  the  length  of  crop  roots  in  soil. 
Application  received  by  Commissioner 
of  Customs:  August  2. 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
F.ducatiunal  and  Scientific  Materials) 
Frank  W.  Creel 

Director.  Statutory  Import  Proftrams  Staff. 
|FR  Doc.  85-20327  Filed  8-23-B5:  8:45  am) 
BtLLMIQ  CODE  3S10-OS-M 


The  Pennsylvania  State  University; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (f>iib.  L.  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC. 

Docket  No.  85-158.  Applicant:  The 
Pennsylvania  State  University, 
University  Park.  PA  16802.  Instrument: 
Electrophoresis  Apparatus.  iModel  .Mark 
II  with  Accessories.  Manufacturer:  Rank 
Brothers.  United  Kingdom.  Intended  use: 
See  notice  at  50  FR  21481. 

Comments:  None. 

Decision;  Denied.  An  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument,  for  such 
purposes  as  this  instrument  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States. 

Reasons:  The  applicant  has  not 
adequately  supported  the  claim  for  duty- 
free waiver,  which  rests  on  a 
demonstration  that  a  domestic 
instrument  suitable  for  the  institution's 
purposes  is  not  available.  In  fact,  the 
applicant  in  response  to  Question  8.c.{2) 
states  that  the  domestic  instrument 
(Model  501  Laser  Zee  Meter) 
manufactured  by  PenKem.  Inc.  Bedford 
Hills.  NY.  **.  .  .  would  be  suitable  for 
our  purposes  but  its  cost  ($16,000)  was 
well  beyond  the  funds  available."  Cost 
and  the  availability  of  funds  may  not  be 


considered  in  making  our  finding. 
Accordingly,  we  deny  pursuant  to 
§  301.5(d)(l){i)  and  §  301.5(d)(3)  of  the 
regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duly-Free 
Educational  and  Scientinc  Materials) 
Frank  W.  Creel, 
Director.  Statutory  Import  Programs  Staff. 

|FR  Doc.  85-20326  Filed  8-23-85:  8:45  am) 
BILUN6  CODE  3S10-O&-M 


National  Oceanic  and  Atmospheric 
Adininistration 

Marine  Mammals;  Issuance  of  Permit; 
Daniel  H.  Mann 

On  fune  25. 1965,  notice  was 
published  in  the  Feileral  Register  (50  FR 

26243)  that  an  application  had  been  filed 
by  the  Daniel  Mann,  (P361),  College  of 
Forest  Resources,  AR-10,  University  of 
Washington,  Seattle.  Washington  98195 
to  import  20  unidentified  whale  boneS. " 
Notice  is  hereby  given  that  on  August 
16, 1985,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act 
(16  U.S.C.  1361-1407)  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543),  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subjpcf  of  this  Permit;  (3)  and  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  Parts  220-222  of 
Title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street,  NW., 
Washington,  D.C.;  and 
Regional  Director,  Northwest  Region, 
National  Marine  Fisheries  Service, 
7600  Sand  Point  Way.  NE..  BIN 
C15700.  Seattle.  Washington  98115. 
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Dated:  August  20. 1985. 
Carmen  |.  Biodin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  ManagemenL  National  Marine 
Fisheries  Service. 

|FR  Doc.  85-20356  Filed  8-23-85:  8:45  am) 

BILUNG  CODE  3S10-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  Retirement 
Board  of  Actuaries;  Meeting 

AGENCY:  Department  of  Defense, 
Retirement  Board  of  Actuaries. 
ACTION:  Notice  of  meeting. 

summary:  a  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  chapter  74.  title  10,  United 
States  Code  (10  U.S.C.  1461  et.  seq).  The 
Board  shall  review  and  authorize  the 
FY86  normal  cost  percentage  and 
unfunded  liability  payment  of  the 
military  retirement  system.  The  FY87 
DoD  budget  figures  will  be  approved. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
DATE:  September  17, 1985, 1:00  p.m.  to 
5:00  p.m. 

address:  Room  3E794.  the  Pentagon 
(River  Entrance). 

FOR  FURTHER  INFORMATION  CONTACT: 

Toni  Hustead,  Executive  Secretary. 

Defense  Manpower  Data  Center,  4th 

floor,  1600  Wilson  Blvd.,  Arlington. 

Virginia  22209  (202/696-5793). 

Linda  M.  Lawson.  ^ 

A  Iternative  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  85-20359  Filed  8-23-85:  8:45  am] 

BILLING  COOC  MHMI1-M 


Department  of  the  Army 

Armed  Forces  Epidemiological  Board; 
Closed  Meeting 

1.  In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  notice  is  hereby  given 
that  a  closed  meeting  of  the  Aiimed 
Forces  Epidemiological  Board  has  been 
scheduled  on  September  11-13, 1985  at 
the  McCormick  Facility  Parson's  Island, 
Kent  Island,  Maryland. 

2.  As  defined  in  section  552(b)  of  Title 
5  United  States  Code,  subparagraphs  2 
and  6,  this  meeting,  commencing  at  1300 
hours  on  September  11  and  concluding 
at  1200  hours  September  13,  will  be 
closed  to  the  public  due  to  a 
comprehensive  review  of  immune 
deficiency  diseases  involving  patient 
case  reports,  disclosure  of  which  would 
constitute  unwarranted  invasion  of 
individual  patient  privacy.  In  addition. 


discussions  involving  representatives 
from  the  Department  of  Defense.  Health 
Affairs  and  the  other  military  medical 
services  will  include  and  involve 
substantive  issues  relative  to  internal 
personnel  rules  and  Department  of 
Defense  agency  practices. 

Dated:  August  13. 1985. 
Robert  F.  Ntkolewski. 
Col.  USAF.  BBC.  Executive  Secretary. 
|FR  Doc.  85-20351  Rled  8-23-85;  8:45  «m| 
■tLLMQ  CODE  97ie-aa-« 


Department  of  ttie  Navy 

Chief  of  Naval  Operations  Executfv* 
Panel  Advisory  Committee,  National 
Energy  Security  Policy  Task  Force; 
Closed  Meeting;  Correction 

Notice  was  given  August  1, 1985.  at  50 
FR  31218  of  a  meeting  of  the  Chief  of 
Naval  Operations  Executive  Panel 
Advisory  Committee  National  Enei^ 
Security  Policy  Task  Task  Force  on 
August  29-30, 1985,  from  9  a.m.  to  5  p.m. 
each  day.  The  dates  and  times  for  the 
meeting  have  been  changed  to  October 
1-2, 1985.  from  9  a.m.  to  5  pjn.  All  other 
information  in  the  previous  notice 
remains  effective. 

For  further  information  on  this 
meeting  contact  Lieutenant  Thomas  E. 
Arnold,  Executive  Secretary  of  the  Chief 
on  Naval  Operations  Executive  Panel 
Advisory  Committee,  telephone  (703) 
75&-1205. 

Dated:  August  21. 1985. 
R.E.  Coyle. 

Captain.  /ACC.  US.  Navy.  Federal  Register 
Liaison  Officer. 

(FR  Doc  85-20332  Filed  8-23-8&:  8:45  •al 
BiUJNG  COM  M1B-AE-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  AdministratkM 

Withdrawal  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Powerpiant  Conversions  to  Coal  in  tfw 
State  of  Florida 

agency:  Economic  Regulatory 
Administration.  DOE. 

action:  Withdrawal  of  Intent  to  Prepare 
an  Environmental  Impact  Statement  for 
Powerpiant  Conversions  to  Coal  in  the 

State  of  Florida. 

summary:  The  Department  of  Energy 
(DOE)  annoimces  its  intent  to  withdraw 
the  April  7. 1982,  notice  of  intent  to 
prepare  an  environmental  impact 
statement  (EIS)  (47  FR  15088).  DOE  is 
preparing  an  environmental  impact 
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report  which  will  be  available  in 
September  1985.  Those  individuals  who 
would  like  to  receive  a  copy  of  this 
report  should  contact  Ms.  Deborah 
Valentine  at  the  address  printed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Valentine,  RG-22,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585.  (202)  252- 
9504 

Elizabeth  V.  Jankus,  EH-151, 
Environmental  Compliance  Division, 
Department  of  Energy,  1000 
Independence  Avenue,  SW. 
Washington,  DC  20585,  (202)  252-€374 

SUPPLEMENTARY  INFORMATION:  On  April 
7. 1982,  DOE  announced  its  intent  to 
prepare  an  environmental  impact 
statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  to  analyze  the  potential 
environmental  impacts  associated  with 
the  proposed  conversions  of  up  to  31 
powerplants  at  15  stations  in  Florida 
from  oil  to  coal,  later  revised  to  27 
powerplants  and  14  stations.  The 
powerplants  included  in  the 
environmental  impact  analysis  were 
selected  and  submitted  to  DOE  by  the 
Florida  Public  Service  Commission  as 
potential  recipients  of  proposed 
prohibition  orders  under  the  amended 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA).  Under  FUA.  as  amended 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1981,  a  utility  may  certify  to  DOE 
that  it  is  technically  and  economically 
feasible  to  convert  a  powerplant  from 
oil  to  coal.  DOE  may  then  issue  to  the 
utihty  a  prohibition  order  after 
completion  of  the  appropriate  level  of 
compliance  required  by  NEPA. 

To  date,  none  of  the  subject  utilities 
have  certified  that  it  is  technically  and 
economically  feasible  to  convert  their 
powerplants.  Therefore,  DOE  has 
decided  not  to  prepare  an  EIS.  However. 
DOE  will  utilize  the  environmental 
impact  analysis  to  prepare  an 
environmental  impact  report  entitled 
"The  Florida  Statewide  Coal  Conversion 
Study:  A  Report  on  the  Potential 
Environmental  Impacts  of  the 
Conversion  of  up  to  27  Powerplants  from 
Oil  to  Coal  or  Alternate  Fuels."  This 
report  will  be  made  available  in 
September  1985.  Questions  regarding  the 
withdrawal  notice  or  the  environmental 
report  should  be  addressed  to  Ms. 
Valentine  at  (202)  252-9504. 


Issued  in  Washington.  DC.  on  August  12. 
1985. 

William  A.  Vaughan, 

Assistant  Secretary.  Environment.  Safety,  and 
Health. 

I  PR  Doc.  85-20283  Filed  8-23-85:  8:45  am] 

BILLING  COOE  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

[Project  No.  3133-007  etal.l 

Hydroelectric  Applications,  (Union 
Water  Power  Co.  et  al.);  Applications 
Filed  With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Transfer  of 
License  (Major). 

b.  Project  No.  3133-007. 

c.  Dated  Filed:  July  29, 1985. 

d.  Applicant:  Union  Water  Power 
Company,  Public  Service  Company  of 
New  Hampshire  and  Errol  Hydroelectric 
Limited  Partnership. 

e.  Name  of  Project:  Errol  Dam. 

f.  Location:  On  the  Androscoggin 
River  in  Coos  County,  New  Hampshire 
and  Oxford  County,  Maine. 

g.  Filed  Pursuant  to:  Section  9  of  the 
Federal  Power  Act  Sections  791(a)- 
825(r). 

h.  Contact  Person:  Mr.  Charles  E. 
Monty,  Union  Water  Power  Company, 
Edison  Drive,  Augusta,  ME  04336. 

i.  Comment  Date:  September  30, 1985. 

j.  Description  of  Project:  On  August 
29, 1983,  a  major  license  was  issued  to 
the  Public  Service  Company  of  New 
Hampshire  (PSNH)  and  Union  Water 
Power  Company  (UWPC)  to  construct, 
operate,  and  maintain  the  Errol  Dam 
Project  No.  3133.  The  PSNH  intends  to 
sell  its  interest  in  the  project  to  the  Errol 
Hydroelectric  Limited  Partnership 
(EHLP).  For  that  reason.  UWPC.  PSNH 
and  EHLP  have  filed  a  request  that  the 
project  license  be  transferred  to  UWrc 
and  EHLP. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

2.  a.  Type  of  Application:  Major 
License  (Over  5MW). 

b.  Project  No.:  5993-001. 

c.  Date  Filed:  December  3, 1982. 

d.  Applicant:  White  Chuck  Water 
Company. 

e.  Name  of  Project:  Lime  Creek. 

f.  Location:  On  Lime  Creek,  tributary 
to  the  Suiattle  River,  in  Snohomish  and 
Skagit  Counties,  Washington,  and 
affecting  U.S.  lands  within  the  Mt.  Baker 
National  Forest. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Contact  Person:  Mr.  William  N. 
Fowler,  White  Chuck  Water  Company, 
91  Newbury  Street,  Boston,  MA  02116. 

i.  Comment  Date:  September  23, 1985. 

j.  Competing  Application:  Project  No. 
5792,  Date  Filed:  05/14/82. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
consist  of:  (1)  A  6-foot-high,  40-foot-long 
ogee-type  reinforced-concrete  diversion 
weir  across  Indigo  Creek  having 
spillway  crest  elevation  3,360  feet  msl 
and  having  a  gated,  screened  intake 
structure  along  the  right  bank  with  a 
fishway/sluiceway;  (2)  a  2-foot- 
diamefer,  5,700-foot-iong  steel  pipeline 
leading  to:  (3)  a  6-foot-high.  30-foot-long 
ogee-type  reinforced-concrete  diversion 
weir  across  Unnamed  Creek  having 
spillway  crest  elevation  3.215  feet  msl 
and  having  a  gated,  screened  intake 
structure  along  the  right  bank  with  a 
fishway/sluiceway;  (4)  a  2'/2-foot- 
diameter,  2,500-foot-iong  steel  pipeline 
leading  to;  (5)  an  8-foot-high,  60-foot- 
long  ogee-type  reinforced-concrete 
diversion  weir  across  Meadow  Creek 
having  spillway  crest  elevation  3.200 
feet  msl  and  having  a  gated,  screened 
intake  structure  along  the  right  baak 
with  a  fishway/sluiceway;  (6)  a  3-foot- 
diameter  1,300-foot-long  steel  penstock; 
(8)  an  upper  powerhouse  containing  a 
generating  unit  rated  at  2.5-MW 
operated  at  a  gross  head  of  480  feet  and 
at  a  fiow  of  76  cfs;  (9)  a  13,600-foof-long. 
13.5-kV  underground  transmission  line; 

(10)  a  350-foot-long  tailrace  leading  to; 

(11)  a  10-foot-high.  70-foot-long  ogee- 
type  reinforced-concrete  diversion  wier 
across  Lime  Creek  having  spillway  crest 
elevation  2,700  feet  msl  and  having  a 
gated,  screened  intake  structure  along 
the  right  bank  with  a  fishway/ 
sluiceway;  (12)  a  4V2-foot-diameter, 
13,600- foot-long  steel  penstock;  (13)  a 
lower  powerhouse  containing  a 
generating  unit  rated  at  2.5-MW 
operated  at  a  fiow  of  30  cfs  and  a 
generating  unit  rated  at  15.0-MW 
operated  at  a  flow  of  200  cfs  both 
operated  at  a  gross  head  of  1.260  feet; 
(14)  a  4V2-foot-diameter,  900-foot-long 
pipe  tailrace  and  a  5-foot-diameter,  150- 
foot-long  pipe  tailrace;  (15)  22.3-mile- 
long,  34.5-kV  underground  transmission 
line;  and  (16)  new  temporary  access 
roads  to  the  Indigo  Creek  Diversion, 
Meadow  Creek  Diversion,  and  the  lower 
powerhouse.  Applicant  would  also 
construct  and  maintain  recreational 
facilities  consisting  of  a  roadside 
turnout,  campground,  and  picnic  area. 

1.  Purpose  of  Project:  Applicant 
estimates  that  the  average  annual 
generation  for  the  Upper  Development 


would  be  7,400-MWh  and  the  Lower 
Development  would  be  67.000-MWh. 
The  project  total  construction  cost 
would  be  S21.855.000  in  1983  dollars. 
Project  energy  would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  par.^graphs:  A5.  B. 
and  C. 

3  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  6151-006. 

c.  Date  Filed:  November  15. 1984. 

d.  Applicant:  S.V.  Hydrotech. 
Incorporated. 

e.  Name  of  Project:  Cabin  Creek. 

f.  Location:  On  Cabin  Creek,  tributary 
to  the  Humma  Hamma  River,  in  Mason 
and  Jefferson  Counties.  Washington, 
and  affecting  lands  within  the  Olympic 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act..  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Michael  Smith. 
S.V.  Hydrotech,  Inc..  11400  Washington 
Plaza  West.  Suite  1203.  Reston.  VA 
22090. 

i.  Comment  Date:  September  23, 1985. 

j.  Competing  Application:  Project  No. 
5900.  Date  Filed:  01/19/82. 

k.  Description  of  Project:  The 
proposed  nin-of-river  project  would 
consist  of:  (1)  A  6-foot-high,  30-foot-Iong 
ogee-type  reinforced-concrete  diversion 
weir  having  spillway  crest  elevation 
1.501  feet  msl  and  having  a  1-foot-deep, 
4-foot-long  low-flow  notch  and  a  gated 
sluiceway;  (2)  an  intake  structure  at  the 
right  (west)  bank;  (3)  a  30-inch-diameter. 
5.400-foot-long  buried  steel  pipeline;  (4) 
a  30-inch-diameter,  l.BOO-fooi-long  steel 
penstock;  (5)  a  powerhouse  containing  a 
generating  unit  rated  at  2.89-MW 
operated  at  a  net  head  of  850  feet  and  at 
a  flow  of  45  cfs;  (6)  a  60-inch-diameter, 
25-foot-Iong  pipe  tailrace;  (7)  a  7.0-mile- 
long,  12.47-kV  transmission  line:  and  (8) 
a  1,200-foot-Iong  access  road  to  the 
powerhouse  and  a  3.300-foot-long  access 
road  to  the  diversion. 

This  application  has  been  accepted 
for  filing  as  of  April  1, 1982,  the 
submittal  date  of  the  Applicant's 
originally  accepted  exemption 
application  pursuant  to  Eagle  Power 
Company.  28  FERC  1161,061  issued  July 
18, 1984.  Applicant  estimates  that  the 
average  annual  generation  would  be 
11,870.000  kWh  and  that  the  total 
construction  cost  in  1984  dollars  would 
be  $3,645,000.  Project  energy  would  be 
sold. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A9,  B,  C, 
andDl. 

4  a.  Type  of  Application:  License 
(Under  5MW). 

b.  Project  No.:  6279-001. 

c.  Date  Filed:  May  25, 1985. 
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d.  Applicant:  F  &  T  Service* 
Corporation. 

e.  Name  of  Project:  Bayou  D'Arbonne. 

f.  Location:  Bayou  D'A.'-bonne,  Union 
Parish,  Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-825(r). 

h.  Contact  Person:  Mr.  V.A.  Forte,  F  A 
T  Services  Corporation,  Post  Office  Box 
64844.  Baton  Rouge.  Louisiana  70896. 

i.  Comment  Date:  October  15, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  the  existing 
Bayou  D'Arbonne  Lake  Dam  owned  by 
the  Stale  of  Louisiana,  an  approximately 
2,400-foot-long,  34-foot-high  earthfill 
structure  (2)  an  existing  reservoir, 
approximately  15,250  acres  in  surface 
area,  with  a  storage  capacity  of 
approximately  130.000  acre-feet;  (3)  a 
proposed  siphon  intake  structure;  (4) 
three  proposed  penstocks,  each  about 
280  feet  long,  and  8  feet  in  diameter  (5) 
a  proposed  powerhouse  containing  three 
generating  units  of  600  kW  capacity 
each;  (6)  a  proposed  tailwater  channel, 
approximately  130  feet  long  and  45  feet 
wide;  (7)  a  proposed  V4  mile  long 
transmission  line;  and  (8)  appurtenant 
facilities. 

k.  Purpose  of  Project:  The  estimated 
average  annual  generation  of  6,622,560 
kWh  would  be  sold  to  Louisiana  Power 
and  Light  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B,  and  C. 

5  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  6434-006. 

c.  Date  Filed:  August  8, 1984. 

d.  Applicant:  Thomas  A.  Nelson. 

e.  Name  of  Project:  Ditch  Creek 
Hydro. 

f.  Location:  On  Ditch  Creek,  wiihin 
Boise  National  Forest  in  Valley  County, 
Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Warren  B.  Nelson, 
3410  Montvue  Drive.  Meridian.  ID  8.3642. 

i.  Comment  Date:  October  15. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  8- foot- 
high.  45-foot-long  aluminum  diversion 
dam  with  the  crest  at  elevation  6,020 
feet;  (2)  an  18-inch-diameter.  5,200-foot- 
long  penstock;  (3)  a  log  powerhouse  at 
elevation  5,320  feet  containing  two 
generating  units  with  a  total  rated 
capacity  of  440  kW  operated  at  a  head 
of  680  feet  and  at  a  flow  of  10  cfs;  and 
(4)  a  69-kV,  100-foot-long  transmission 
line  connecting  to  an  existing  Idaho 
Power  Company  transmission  line.  A 
fish  passage  facility  would  be 
constructed  at  the  diversion  and  step- 
dams  are  proposed  to  be  installed  below 
the  diversion  site  to  enhance  the  fishery. 


The  project  would  have  an  average 
annual  generation  of  2.4  GWh  and  an 
estimated  cost,  as  of  August  1984.  or 
$450,000. 

This  application  has  been  accepted 
for  filing  as  of  June  15. 1982.  the 
submittal  dale  of  the  Applicant's 
originally  accepted  exemption 
application  pursuant  to  Snowbird.  Ltd. 
et  al.,  28  FERC  \  61.062,  issued  July  1& 
1984. 

k.  Purpose  of  Project:  Project  output 
would  be  sold  to  Idaho  Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A9,  B.  C 
andDl. 

m.  License  or  Conduct  Exemption — 
Any  qualified  license,  conduit 
exemption,  or  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  daie  for  the 
particular  application,  either  a 
competing  license,  conduit  exemption. 
or  small  hydroelectric  exemption 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
license,  conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  60  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

This  provision  is  subject  to  the 
following  exception:  if  an  application 
described  in  this  notice  was  filed  by  the 
preliminary  permittee  during  the  term  of 
the  permit,  a  small  hydroelectric 
exemption  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
exemption  applications  are  not  affected 
by  this  restriction). 

6  a.  Type  of  Application:  Major 
License  (Under  5MW). 

b.  Project  No.:  7077-001. 

c.  Date  Filed:  November  23, 1984. 

d.  Applicant:  Frontier  Land  and 
Power. 

e.  Name  of  Project:  Genesee. 

f.  Location:  On  Little  Grizzly  Creek,  a 
tributary  to  Indian  Creek,  thence  to  the 
North  Fork  Feather  River,  near  Genesee. 
in  Plumas  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Bruce 
McDowell,  Frontier  i^nd  and  Power, 
3054  Franklin  Street,  San  Francisco,  CA 
94123.(415)885-6160. 

i.  Comment  Date:  October  15, 1385. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
A  5-foot-high.  50-foot-long  concrete 
diversion  structure  lucat'.-d  across  Little 
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Grizzly  Creek  at  elevation  4.250  feet  msl: 
(2)  a  42-inch-diaineter.  8.500-fool-long 
steel  pipe  penstock;  (3)  a  powerhouse 
located  at  elevation  3,840  feet  msl  in  the 
SE  y*  of  the  SW  V4  of  Section  17.  T25N 
RllE  MDM.  containing  five  400  kW 
reaction  turbine-generator  units  with  a 
total  installed  capacity  of  2.0  MW  and 
producing  an  estimated  average  annual 
generation  of  6.132  GWh;  (4)  a  tailrace: 
and  (5)  a  7,000-foot-Long  primary 
transmission  line  to  incterconnect  the 
project  to  an  existing  Pacific  Gas  and 
Electric  Company  (PG&E)  line.  The 
project  would  be  located  entirely  on 
Plumas  National  Forest  lands.  Project 
power  would  be  sold  to  PG&E. 
Applicant  estimates  the  project  cost  at 
$2  million. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.  C.  and  Dl. 

7  a.  Type  of  Application:  License 
(Minor). 

b.  Project  No.:  7342-001. 

c.  Date  Filed:  November  23, 1984. 

d.  Applicant:  Manti  City  Corporation. 

e.  Name  of  Project:  Manti  Canyon 
Towr  Project. 

f.  Location:  Manti  Creek  in  Sanpete 
County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Patrick  M.  Hanlon, 
Esq.,  Shea  &  Gardner,  1800 
Massachusetts  Avenue.  NW, 
Washington.  D.C.  20036. 

i.  Comment  Date:  October  15. 1985. 

j.  Description  of  Project:  The  Lower 
Manti  Project  is  currently  a  constructed 
operating  unlicensed  project,  part  of 
which  is  located  within  the  Manti-Lasal 
National  Forest.  A  proposed 
redevelopment  of  the  project  consists  of: 
(1)  Removing  the  present  diversion 
structure,  powerhouse  canal,  and 
penstock:  (2)  constructing  a  new 
diversion  structure,  4  feet  high  and  35 
feet  long,  across  Manti  Creek  about 
2,080  feet  upstream  of  the  present 
structure:  (3)  constructing  a  new 
penstock,  24-inches  to  30-inches  in 
diameter  and  10,200  feet  long;  (4) 
renovating  the  powerhouse  and 
installing  a  new  turbine-generator  unit 
rated  at  1,285  kW.  replacing  the  existing 
105-kW  unit;  (5)  constructing  a  new 
concrete  tailrace  returning  flow  to  Manti 
Creek;  (6)  utilizing  the  existing  4.160-kV 
transmission  line  to  Manti's  distribution 
system;  and  (7)  providing  appurtenant 
new  facilities.  The  Applicant  estimates 
that  the  average  annual  energy  output 
will  be  increased  from  750,000  kWh  to 
5,024.170  kWh. 

k.  Purpose  of  Project:  Project  energy 
will  continue  to  be  utilized  by  the 
Applicant. 


1.  This  application  has  been  accepted 
for  filing  as  of  June  6, 1983.  the  submittal 
date  of  the  Applicant's  originally 
accepted  exemption  application 
pursuant  to  Eagle  Power,  28  FERC 
i  61.061  issued  July  18, 1984. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

8  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  8375-001. 

c.  Date  Filed:  December  13, 1984. 

d.  Applicant:  Blind  Canyon 
Aquaranch,  Incorporated. 

e.  Name  of  Project:  Blind  Canyon. 

f.  Location:  At  Blind  Canyon,  on  a 
tributary  to  the  Snake  River,  in  Gooding 
County,  Idaho. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act. 

h.  Contact  Person:  Samuel  F.  Curtis, 
Jr.,  Route  3-6  Ranch  View  W..  Twin 
Falls.  ID  83301. 

i  Comment  Date:  September  23. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  return  flows  from 
the  North  Side  Canal  Irrigation 
Company  S.  Coulee  sediment  holding 
pond  located  at  the  head  of  Blind 
Canyon  and  would  consist  of:  (1)  A 
2,000-foot-long  canal;  (2)  a  headworks 
structure;  (3)  an  800-foot-iong,  45-inch- 
diameter  penstock:  (4)  a  powerhouse 
containing  two  generating  units  each 
rated  at  610-kW  operated  at  a  head  of 
300  feet  and  at  a  flow  of  30  cfs;  (5)  a 
transformer  (6)  a  500-foot-long 
transmission  line;  and  (7)  a  short 
tailrace  to  the  Snake  River. 

Applicant  estimates  that  the  average 
annual  energy  production  would  be 
5,656,896  kWh.  Project  energy  would  be 
sold. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3b. 

9  a.  Type  of  Application:  Exemption 
(5MW  or  less). 

b.  Project  No.:  8960-000. 

c.  Date  Filed:  February  8. 1985. 

d.  Applicant:  Jared  E.  and  Pamela 
Holve. 

e.  Name  of  Project:  Bear  Creek 
Hydroelectric  Project. 

f.  Location:  On  Bear  Creek,  partly 
within  the  Sequoia  National  Forest,  in 
Tulare  County.  California. 

g.  Filed  Pursuant  to:  Section  408  of 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  Jared  E.  and 
Pamela  Holve.  Route  2.  Box  190. 
Springville,  CA  93265. 

i  Comment  Date:  September  23, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
3-feet-high  concrete  diversion  dam  at 
elevation  3,200  feet;  (2)  a  24-inch- 
diameter,  7,350-foot-long  penstock;  (3)  a 


powerhouse  to  contain  a  single 
generating  unit  with  a  rated  capacity  of 
1,200  kW  operating  under  a  head  of  1140 
feet;  and  (4)  a  2,000-foot-long,  12-kV 
transmission  line  will  connect  the 
project  with  an  existing  Southern 
California  Edison  Company's  (SE)  line 
north  of  the  powerhouse. 

k.  Purpose  of  Project:  The  project's 
estimated  annaul  generation  of  4.3 
million  kWh  will  be  sold  to  SCE. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C,  and  D3a. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9109-000. 

c.  Date  Filed:  April  16, 1985. 

d.  Applicant:  ATCP  Associates. 

e.  Name  of  Project:  Soapstone. 

f.  Location:  On  Grizzly  Creek,  near 
Storrie,  in  Plumas  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Contact  Person: 
Mr.  Roy  Avery,  ATCP  Associates,  2001 

Odyssey  Falls,  Greenwood.  CA  95635. 

(702)  826-8032. 
Mr.  Robert  F.  Young,  Raymond  Vail  & 

Associates,  1410  Ethan  Way, 

Sacramento.  CA  95825,  (916)  929-3323. 

i.  Comment  Date:  October  15, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  8-foot- 
high,  80-foot-long  Gabion-type  diversion 
structure  across  Grizzly  Creek  at 
elevation  2,400  feet  msl;  (2)  a  42-inch- 
diameter.  10,000-foot-long  pipeline;  (3)  a 
42-inch-diameter,  1, 500-foot-long 
penstock;  (4)  a  powerhouse  located 
adjacent  to  Grizzly  Creek  at  elevation 
1,600  feet  msl,  containing  a  single  Pelton 
turbine-generator  unit  with  a  rated 
capacity  of  4.9  MW  and  producing  an 
estimated  average  annual  generation  of 
8.45  GWh:  (5)  a  tailrace:  and  (6)  a  700- 
foot-long,  12-kV  transmission  line. 
Project  power  would  be  sold  to  Pacific 
Gas  and  Electric  Company  (PG&E). 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  preliminary  permit  to  study  the 
feasibility  of  constructing  and  operating 
the  project  and  estimates  the  cost  of  the 
studies  at  $150,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B.  C,  and  D2. 

1.  The  proposed  project  would  be 
located  within  the  project  boundary  of 
PG&E's  Bucks  Creek  Project  No.  619. 

11  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9111-000. 

c.  Date  Filed:  April  16, 1985. 

d.  Applicant:  ATCP  Associates. 

e.  Name  of  Project:  Storrie. 
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f.  Location:  On  Bucks  Creek,  a 
tributary  to  the  North  Fork  Feather 
River,  near  Storrie,  in  Plumas  County. 
Cahfornia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person: 
Mr.  Roy  Avery.  ATCP  Associates.  2001 

Odyssey  Falls.  Greenwood.  CA  95635. 

(702)  826-8032. 
Mr.  Robert  F.  Young,  Raymond  Vail  and 

Associates.  1410  Ethan  Way, 

Sacramento.  CA  95825.  (916)  929-3323. 

i.  Comment  Dale:  October  15. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  8-foot- 
high.  80-foot-long  gabion  diversion  dam 
located  across  Bucks  Creek  at  elevation 
2.200-feet  msl;  (2)  a  42-inch-diameter, 
5.000-foot-long  pipeline:  (3)  a  42-inch- 
diameter.  1.200- foot-long  penstock:  (4)  a 
powerhouse  located  adjacent  to  the 
confluence  of  Bucks  Creek  and  the 
North  Fork  Feather  River  at  elevation 
1.840  feet  msl.  containing  a  single  Pelton 
turbine-generator  unit  with  a  rated 
capacity  of  1.8  MW  and  producing  an 
estimated  average  annual  generation  of 
4.56  GWh;  (5)  a  tailrace;  and  (6)  an  800- 
foot-long,  12-kV  transmission  line. 
Project  power  would  be  sold  to  Pacific 
Gas  and  Electric  Company  (PG&E).  The 
project  would  be  located  on  Plumas 
National  Forest  lands. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  preliminary  permit  to  study  the 
feasibility  of  constructing  and  operating 
the  project  and  estimates  the  cost  of  the 
studies  at  $150,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B.  C.  and  D2. 

I.  The  proposed  project  would  be 
located  adjacent  to  PG&E's  Bucks  Creek 
Project  No.  619. 

12a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9125-000. 

c.  Date  Filed:  April  22. 1985. 

d.  Applicant:  ATCP  Associates. 

e.  Name  of  Project:  New  York. 

f.  Location:  Round  Valley  Reservoir 
on  North  Canyon  Creek,  near 
Greenville,  in  Plumas  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791[a)-825(r). 

h.  Contact  Person: 

Mr.  Roy  Avery.  ATCP  Associates.  2001 

Odyssey  Falls.  Greenwood,  CA  95635, 

(702)  826-8032. 
Mr.  Robert  F.  Young,  Raymond  Vail  and 

Associates,  1410  Ethan  Way. 

Sacramento.  CA  95825.  (916)  929-3323. 

i.  Comment  Date:  October  15. 1985. 
j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  utilize  the 


outlet  works  at  the  existing  Pacific  Gas 
and  Electric  Company  (PG&E)  Round 
Valley  Dam  and  Reservoir  and  would 
consist  of:  (1)  A  24-inch-diameter.  8,500- 
foot-long  pipeline/penstock;  (2)  a 
powerhouse  located  adjacent  to  North 
Canyon  Creek  at  elevation  3,670  feet 
msl,  containing  a  single  Pelton  turbine- 
generator  unit  with  a  rated  capacity  of 
1.2  MW  and  producing  an  estimated 
average  annual  generation  of  3.288 
GWH:  (3)  a  tailrace;  and  (4)  a  3.000-foot- 
long,  12-kV  transmission  line.  Project 
power  would  be  sold  to  PG&E. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  preliminary  permit  to  study  the 
feasibility  of  constructing  and  operating 
the  project  and  estimates  the  cost  of  the 
studies  at  $100,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B.  C.  and  D2. 

I.  The  proposed  project  would  be 
located  within  the  project  boundary  of 
PG&E's  DeSable-Centerville  Project  No. 
803. 

13a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9138-000. 

c.  Date  Filed:  April  29, 1985. 

d.  Applicant:  Energy  Locators,  Inc. 

e.  Name  of  Project:  Lake  Francis  Dam. 

f.  Location:  On  the  Illinois  River  at 
Lake  Francis  in  Adair  County, 
Oklahoma  and  Washington  County, 
Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Stephen  Sloan 
Thomas,  President.  Energy  Locators,  Inc. 
903  Mayo  Building.  Fifth  and  Main. 
Tulsa.  Oklahoma  74103. 

i.  Comment  Date:  September  23, 1985. 

j.  Competing  Application:  Project  No. 
9022-000;  Date  Filed:  March  12. 1985; 
Due  Date;  August  12. 1985. 

k.  Description  of  Project:  The 
Applicant  would  utilize  an  existing  dam 
owned  by  the  City  of  Siloam  Springs. 
Arkansas.  The  proposed  project  would 
consist  of:  (1)  An  existing  6  000-foot- 
long,  earthfilled  dam;  (2)  an  existing 
reservoir  with  a  storage  capacity  of 
2.000  acre-feet  and  a  surface  area  of  577 
acres  at  powerpool  elevation  of  936  feet 
m.8.1.;  (3)  a  proposed  20-foot-long,  42- 
inch-diameter  penstock;  (4)  a 
refurbished  powerhouse  containing  one 
generating  unit  rated  at  100  kW;  (5)  a 
proposed  15-foot-Iong,  10-foot-deep,  and 
30-foot-long  tailrace;  (6)  a  proposed 
1.500-foot-long.  12.5-kV  transmission 
line;  and  (7)  appurtenant  facilities.  The 
estimated  average  annual  energy  output 
for  the  proposed  project  would  be  657 
MWh. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  B.  C 
and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $125,000. 

14  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  9160-000. 

c.  Date  File:  May  2. 1985. 

d.  Applicant:  Glenwood  Springs 
Power  Company. 

e.  Name  of  Project:  Twin  Tunnels. 

f.  Location:  City  of  Glenwood  Springs, 
in  Garfield  County.  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Scott  M. 
Balcomb,  Delaney  &  Balcomb,  PC  P.O. 
Drawer  790.  Glenwood  Springs,  CO 
81602,  (303)  945-6546. 

i.  Comment  Date:  October  11, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  City  of 
Glenwood  Springs'  water  conveyance 
system  and  would  consist  of:  (1)  A 
bifurcation  in  the  existing  flume  leading 
to  the  City's  pre-treatment  storage  tanks; 
(2)  a  1,500-foot-long  penstock,  18  to  24 
inches  in  diameter  (3)  a  37-foot  by  31- 
foot  powerhouse  containing  a  single 
turbine-generator  unit  with  a  rated 
capacity  of  650  kW  and  producing  an 
estimated  average  annual  generation  of 
2.456  GWh;  (4)  a  tailrace  discharging  to 
the  Colorado  Riven  and  (5)  a  1.400-foot- 
long  primary  transmission  line. 
Applicant  intends  to  sell  the  project 
power  to  either  Public  Service  Company 
of  Colorado  or  the  City  of  Glenwood 
Springs.  Applicant  estimates  the  project 
cost  at  $1,400,000. 

k.  Purpose  of  Project:  Municipal  raw 
water  is  diverted  by  the  City  of 
Glenwood  Springs  at  Grizzly  and  No 
Name  Creeks  and  conveyed  to  two  pre- 
treatment  storage  tanks.  Excess  water 
spills  over  the  tanks  and  cascades  to  the 
Colorado  River.  Applicant  intends  to 
utilize  excess  spilled  water. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

15  a.  Type  of  Application:  Minor 
License 
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b.  Project  No.:  9202-000 
a  Date  Filed:  May  2a  1985 

d.  Applicant:  Upper  Yampa  Water 
Conservancy  District 

e.  Name  of  Project:  Stagecoach 

f.  Location:  On  the  Yampa  River,  near 
Steamboat  S|M-ings.  in  Routt  County, 
Colorado 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.SC.  791(a)— 825{r) 

h.  Contact  Person: 
Mr.  John  Fetcher.  Upper  Yampa  Water 

Conservancy  District,  Steamboat 

Springs.  CO  804«M)339. 
Mr.  Jean  Yves  Perez.  Woodward — Clyde 

Consultants.  Harlequin  Plaza — North. 

7600  East  Orchard  Road.  Suite  101. 

Eaglewood.  CO  80111.  (303)  694-2770. 

i.  Comment  Date:  October  15. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1]  A  145-foot- 
high.  450-foot-long  concrete  dam  located 
downstream  of  the  confluence  of 
Morrison  Creek  and  the  Yampa  River, 
impounding:  (2)  a  proposed  reservoir 
with  a  total  storage  capacity  of  33.738 
acre-feet  and  a  surface  area  of  777  acres 
at  a  spillcrest  elevation  of  7.200  feet  msh 
(3)  a  60-inch-diameter,  120-foot-Iong 
steel  pipeline;  (4)  a  36-inch-diameter. 
20-foot-iong  steel  penstock;  (5)  a  40-foot 
by  40-foot  powerhouse,  located  in  the 
vicinity  of  the  dam's  outlet  works, 
containing  a  single  Francis  turbine- 
generator  unit  with  an  installed  capacity 
of  800  kW  and  producing  an  estimated 
average  annual  generation  of  4.26  GWh: 
(6)  a  tailrace:  and  (7)  a  1.6-mile-iong. 
12.5-kV  transmission  line.  Applicant 
intends  to  sell  the  project  power  to  a 
public  utility  and  estimates  the  total 
project  cost  at  $1,100,000.  No  Federal 
lands  would  be  affected.  The  project 
includes  extensive  plans  for  recreational 
facilities. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  and  Dl. 

16  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9204-000. 

c.  Date  Rled:  May  20. 1985. 

d.  Applicant:  Millstream  Hydro. 

e.  Name  of  Project:  Swain-Lowell 
Dam. 

f.  Location:  On  the  Warner  River  in 
Merrimack  County.  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Scott  T  Waite. 
Millstream  Hydro.  Box  287.  Bradford. 
NH  03221. 

i.  Comment  Date:  October  15. 1985. 

j.  Description  of  Project:  The  proposed 
'project  would  consist  of:  (1)  An  existing 
9-foot-high.  114-foot-Iong  concrete 
gravity  dam;  (2)  a  reservoir  with  a 
surface  area  of  6  acres,  a  storage 


capacity  of  24  acre-feet,  and  a  normal 
water  surface  elevation  of  520  feet  m.s.l.: 

(3)  an  existing  5-foot-wide.  12-foot-high 
concrete  intake  structure;  (4)  an  existing 
wood  frame  powerhouse  containing  one 
generating  unit  with  a  capacity  of  100 
kW;  (5)  an  existing  10-foot-wide.  ISO- 
foot-long  earth-cut  tailrace;  {6)  a  new 
transmission  line.  60  feet  long;  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 
would  be  350.000  kWh.  The  existing  dam 
is  owned  by  Mr.  Wilson  F.  Sammis. 
Bradford.  New  Hampshire. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Public  Service 
Company  of  New  Hampshire. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B.  C.  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminiTy  permit,  if  issued, 
does  not  authorized  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
allemafTves.  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $4,500. 

17  a.  Type  of  Application:  5MW 
Exemption. 

b.  Project  No.:  P-9263-000. 

c.  Date  Filed:  June  3. 1985. 

d.  Applicant:  Hutchins-Stevens 
Branch  Hydro,  Inc. 

e.  Name  of  Project:  Hutchins-Stevens 
Branch. 

f.  Location:  On  the  Jail  Branch  River  in 
Washington  County.  Vermont. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980. 16  U.S.C. 
2705  and  2709. 

h.  Contact  Person:  Kermit  Hutchins. 
P.O.  Box  222,  East  Barre.  VT  05649. 

i.  Comment  Date:  September  23.1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
10-foot-high  and  80-foot-long  concrete 
gravity  dam  with  a  spillway  crest 
elevation  of  1072  feet  m.s.l.  owned  by 
Hutchins  and  Perreault,  Inc.;  (2)  an 
existing  reservoir  of  negligible  size  and 
storage  capacity:  (3)  a  proposed  295- 
foot-long  and  48-inch-diamefer  penstock: 

(4)  a  proposed  powerhouse  to  contain 
one  tnrbine/generator  unit  with  an 
installed  capacity  of  100  kW;  (5)  an 
existing  18-foot-long  tailrace;  (6)  a  new 
4e0-volt  transmission  line  100  feet  long: 
and  (7)  appurtenant  facilities.  The 
estimated  average  annual  energy 


produced  by  the  project  would  be 
450.000  kWh. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Green  Mountain  Power 
Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  and  D3a. 

m.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemplec 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
develop  the  project. 

18  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  Na:  9296-000. 

c.  Date  Filed:  June  19. 1985. 

d.  Applicant:  Seneacquoteen 
Associates. 

e.  Name  of  Project:  Trapper  Creek. 

f.  Location:  On  Trapper  Creek, 
tributary  to  Rapid  Lightning  Creek  in 
Bonner  County.  Idaho. 

g.  Filed  Pursuant  to  :  Federal  Power 
Act.  16  U.S-C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Dan  (acohson. 
P.O.  Box  905.  Sandpoint.  ID  63064. 

i.  Comment  Dale:  October  15. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  3-foot- 
high  diversion  dam  at  elevation  4.000 
feet;  (2)  a  settling  tank;  (3)  a  6.000-foot- 
long.  21-inch-diameter  pipeline:  (4)  a 
powerhouse  containing  two  generating 
units  with  a  total  capacity  of  600  kW 
and  an  average  annual  generation  of  2.6 
GWh:  and  (5)  a  2.2-mile-long 
transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seck.s 
issuance  of  a  prehminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $45,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  Project  power 
would  be  sold. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7. 
A9.  B.  C.  and  D2. 

19  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9339-000. 

c.  Date  Filed:  July  8. 1985. 

d.  Applicant:  Mountain  Empire  Hydro. 
Ltd. 

e.  Name  of  Project:  Mountain  Empire 
Hydroelectric  Project. 

f.  Location:  On  Leavitt  Creek,  within 
Toiyabe  National  Forest,  in  Mono 
County,  California. 
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g.  Filed  Pursuant  to:  Federal  Power ' 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Roy  McDonald. 
P.O.  Box  11154.  Beverly  Hills.  CA  90213- 
4154. 

i.  Comment  Date:  October  15. 1985. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  5- 
foot-high  diversion  dam  at  elevation 
7,810  feet:  (2)  a  42-inch-diameter.  1,500- 
foot-long  low  pressure  pipe:  (3)  a  30- 
inch-diameter,  1,700-foot-long  penstock; 
(4)  a  powerhouse  to  contain  generating 
units  with  a  total  rated  capacity  of  2.450 
kW  operating  under  a  head  of  620  feet; 
and  (5)  a  3-miIe-long.  12.5-kV 
transmission  line  would  connect  the 
project  with  an  existing  Southern 
California  Edison  Company's  line 
northeast  of  the  powerhouse. 

I.  Purpose  of  Project:  The  project's 
estimated  7.2  million  kWh  of  annual 
energy  will  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  B.  C  and  D3. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 
Applications  for  preliminary  permit  will 
not  be  accepted  in  response  to  this 
notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 


application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  speciHed  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  no  later  than  120  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b}  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exar*  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  585.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
•COMPETING  APPLICATION". 
"PROTEST'  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission.  Room  203-RB. 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — Federal. 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  Policy  Act.  Pub. 
L.  No.  88-29.  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicants  representatives. 

D2.  Agency  Comments — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980.  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  dearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
.Applicant's  representatives. 

D3b.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Ser\nce  and  the  State 
Fish  and  Came  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act.  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carr>-  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 


Dated  August  21. 198S. 
KfimwlB  F.  namb. 

Secretary. 

I  PR  Doc.  85-20343  Filed  8-23-^85:  B:4S  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOW-FRL-2M7-91 

Availability  of  the  Coastal  Marinas 
Assessment  Handbook 

agency:  Environmental  I*rotection 
Agency. 

ACTION:  Announcing  the  Availability  of 
the  Coastal  Marinas  Assessment 
Handbook  (EPA  904/6-^85-132). 

SUMMARY:  EPA.  Region  IV  recently 
completed  an  environmental  assessment 
addressing  the  regulation  and 
development  of  coastal  marinas  in  the 
southeastern  United  States.  The  Coastal 
Marinas  Assessment  Handbook 
provides  information  and  guidance  for 
the  envinjnmentally  sound  development 
of  coastal  marinas.  The  Handbook 
covers  key  marina  development  topics 
including  marina  siting,  environmental 
impacts  of  marina  developrfienL  marina 
impact  mitigation  measures  and 
regulation  of  coastal  marina 
development  in  EPA  Region  IV.  A 
general  information  booklet  "Coastal 
Marinas:  An  Environmental  Approach" 
that  serves  as  a  non-technical 
introduction  to  the  subject  of  coastal 
marina  development  and  a  guide  to  the 
Handbook  is  also  available. 

ADDRESS:  Copies  of  the  Coastal  Marinas 
Assessment  Handbook  and  information 
booklet  may  be  obtained  by  contacting 
Mr.  Robert  J.  Lord,  Project  Monitor, 
Environmental  Assessment  Branch, 
EPA-Region  IV.  345  Courtland  Street. 
NE..  Atlanta.  Georgia  30365.  404/881- 
3776  or  FTS  257-3776. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Lord  at  404-881-3776. 

Uated:  July  3a  1985. 
Sanford  W.  Harvey.  ]r^ 

Acting  Regional  Administrutor. 

int  Doc.  SS-20316  Filed  8-Z3-85;  8:45  am] 
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IOW-FRL-28t7-5] 

Antidegradation  Policy;  Water  Quality 
Standards;  Availability 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice. 


SUMMAlir.  EPA  announces  the 
availability  of  a  series  of  questions  and 
answers  on  the  antigradation  policy  and 
its  interpretation.  The  document 
addresses  the  origin  and  application  of 
the  policy  in  broad  terms  and  in  specific 
examples.  An  antidegradation  policy  is 
one  of  the  required  components  of  wafer 
quality  standards  adopted  by  the  States 
and  approved  by  EPA  pursuant  to 
Section  303(c)  of  the  Clean  Water  Act. 
Availability  of  Document:  Copies  of 
the  document,  titled  Questions  and 
Ansix'ers  on  Antidegradation  are 
available  by  written  request  from  the 
name  and  address  listed  below. 
FOR  FURTNER  INFORMATION  CONTACT: 

Mr.  David  K.  Sabock.  Chief,  Standards 
Branch,  Criteria  and  Standards  Division 
(WH-585].  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  D.C  20460.  (202)  245-3042. 
SUPPtXMENTARY  INFORMATION:  . 

Background 

Water  quality  standards  for  all  waters 
of  the  United  States  are  required  to  be 
established  by  the  States  pursuant  to  thi- 
general  requirements  of  section  303(c)  of 
the  Clean  Water  Act.  An 
antidegradation  policy  is  one  of  the 
minimum  requirements  to  be  included  in 
a  State's  standards.  The  basic  policy 
was  established  on  February  8. 1968.  by 
the  Secretary  of  the  U.S.  Department  of 
the  Interior.  It  was  included  in  the  first 
water  quality  standards  regulation.  40 
CFR  130.17,  40  FR  55340-41,  November 
28, 1975.  It  was  slightly  refined  and 
repromulgated  as  part  of  the  current 
program  regulation  published  on 
November  8. 1983,  (48  FR  51400.  40  CFR 
131.12). 

This  document  describes  the 
antidegradation  policy  and  its 
application.  The  rationale  for  the 
Agency's  requirements  and 
interpretation  is  also  included. 

Dated:  August  16,  1985. 
Henry  L.  Loosest  II. 

Acting  Assistant  Administrator  for  Hater 
|FR  Doc  85-20317  Filed  8-23-85;  8:45  am) 
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IOPTS-42072;  FRL- 2866-7) 

2-Chloro-1,3-Butadlene;  Response  to 
the  Interagency  Testing  Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  is  EPA's  response 
to  the  Interagency  Testing  Committee's 
(ITCs)  recommendation  that  EPA 
consider  requiring  chemical  fate  and 


iMivironmonlal  effects  tesling  of  2- 
chloro-1.3-bu»adiene  (chlomprene.  CAS 
No.  12&-99-8)  under  section  4(a)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
KPA  is  not  at  this  time  initiating 
rulemaking  under  section  4(u)  to  require 
chemical  fate  or  environmental  effects 
testing  of  chloroprene. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fdward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Rm.  E-543,  401  M  St.. 
SVV..  Washington,  D.C.  20460.  Toll  Free: 
(800-424-9065).  In  Washington.  D.C. 
(354-1404).  Outside  the  USA:  (Operalor- 
202-554-1404). 

SUPPLEMENTAL  INFORMATION:  EPA  is  not 

initiating  rulemaking  at  this  time  under 
section  4(a)  of  TSCA  to  require 
environmental  effects  or  chemical  fate 
testing  of  chloroprene  as  designated  by 
the  ITC  In  its  Fifteenth  Report. 

I.  Introduction 

Section  4(e)  of  TSCA  (Pub.  L.  94-^69. 
90  Stat.  2003  et  seq.:  15  U.S.C.  2601  et 
srq.)  established  the  ITC  to  recommend 
to  EPA  a  list  of  chemicals  to  be 
considered  for  testing  under  section  4{a| 
of  the  Act. 

The  ITC  designated  chloroprene  (CAS 
.\o.  126-99-8)  for  priority  consideration 
in  its  15th  Report  submitted  to  EPA  on 
November  6, 1984.  The  report  was 
published  in  the  Federal  Register  of 
November  29. 1984  (49  FR  46931).  The 
nc  recommended  that  chloroprene  be 
considered  for  chemical  fate  testing, 
including  water  solubility  and 
persistence,  and  environmental  effects 
testing,  including  acute  toxicity  to  algae, 
aquatic  invertebrates,  and  sensitive  life 
stages  of  fish.  The  bases  for  these 
recommendations  were  as  follows:  (1) 
Estimated  annual  production  volume  of 
254  million  pounds:  (2)  probable 
environmental  release;  (3)  need  for 
information  on  the  rate  and  extent  (»f 
chloroprene's  partitioning  to  the 
atmosphere  and  other  environmental 
media;  (4]  lack  of  persistence  data;  and 
(5)  inadequate  ecotoxicology  data  (LCm* 
and  ECao  values  were  based  on  nominal 
concentrations). 

Further  testing  for  health  effects  was 
not  recommended  by  the  ITC  because 
sufficient  testing  of  potential  health     ^ 
effects  either  has  been  conducted,  is 
underway,  or  is  planned.  The  National 
Toxicology  Program  is  testing 
chloroprene  for  a  number  of 
toxicological  endpoints  (sperm 
morphology  and  vaginal  cytology:  in 
vivo  cytogenetics,  carcinogenicity  by 
inhalation,  toxicokinetcs  and 
metabolism,  inhalation  teratology,  and 
fertility  as.sessment  in  mice). 
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In  evaluation  the  ITC's  testing 
recommendations  for  chloroprene.  EPA 
considered  all  relevant  information, 
including:  (1)  Information  presented  in 
the  ITCs  Fifteenth  Report;  (2) 
information  reported  by  manufacturers 
of  chloroprene;  (3)  data  submitted  under 
TSCA  sections  8(a),  Preliminary 
Assessment  Information  Rule  (40  CFR 
Part  712),  and  8(d).  Health  and  Safety 
Data  Reporting  Rule  (40  CFR  Part  716); 
and  (4)  other  published  and  unpublished 
data  available  to  the  Agency.  Based  on 
its  evaluation,  as  discussed  in  Unit  III, 
EPA  is  not  initiating  rulemaking  at  this 
time  under  section  4(a)  to  require 
chemical  fate  or  environmental  effects 
testing  of  chloroprene. 

II.  Review  of  Available  Data 

A.  Production,  use,  and  Exposure 

Chloroprene  (2-chIoro-1.3.-butadiene) 
is  a  colorless  liquid  at  room  temperature 
(boiling  point  58.4  "C  at  1  atm..  Ref.  1) 
with  an  ethereal  odor  (Ref.  2).  It  is 
volatile  (vapor  pressure  188  mm  Hg  at  20 
°C.  Ref.  3)  and  water  soluble  (1270  mg/1 
at  25  °C.  Ref.  4). 

1.  Production  and  use.  The  major 
current  U.S.  manufacturers  of 
chloroprene  are  E.I.  du  Pont  de  Nemours 
&J3o..  Inc..  and  Denka  Chemical  Corp. 
Droduction  information  has  been 

/Submitted  under  TSCA  section  8(a)  as 
iconfidenlial  business  information  (CBI). 
The  total  annual  production  volume  can 
be  estimated,  however,  from  its  use  in 
the  production  of  polychloroprene 
(neoprene)  elastomers,  the  reported 
significant  use  of  chloroprene  (Ref.  5).  In 
1983.  approximately  254  million  pounds 
of  polychloroprene  were  produced  in  the 
United  States  (Ref.  6);  the  amount  of 
chloroprene  produced  is  expected  to  be 
similar.  In  1976.  approximately  63 
percent  of  the  production  volume  of 
polychloroprene  was  used  in  the 
production  of  automotive  tubing,  belts, 
and  gaskets;  13  percent  in  wire  and 
cable  jackets;  10  percent  in  contraction 
applications:  and  8  percent  in  adhesives 
(Ref.  7). 

Conoco  Chemicals  Co.  reported 
production  of  1.71  million  lbs  of 
chloroprene  on  the  1977  TSCA  Inventory 
as  a  reaction  by-product  of  ethylene 
cichloride  manufacture.  Conoco  has 
stated  that  current  [1984]  annual 
production  of  chloroprene  is  still  at 
approximately  that  level  (Ref.  8). 

2.  Exposure  and  release.  Informalion 
submitted  as  CBI  by  the  manufacturers 
under  section  8(a)  fo  TSCA  indicates 
that  there  is  substantial  release  of 
chloroprene  to  the  evnironment  for 
manufacturing  and  processing. 

The  primary  route  of  release  during 
manufacturing  and  processing  is  through 


vents  to  the  atmosphere.  Two 
chloroprene  exposure  estimates  were 
made  by  EPA  for  one  of  the 
manufacturing  sites.  Airborne  levels 
were  estimated  assuming  first, 
atmospheric  degradation  as  predicted 
by  the  FAP  (Fat  of  Atmospheric 
Pollutants)  mathematical  model,  and 
second,  no  atmospheric  degradation. 
The  maximum  ambient  atmospheric 
concentration  of  chloroprene  in  the 
vicinity  of  the  manuracluring  plant  is  5.1 
ppb  (Ref.  9).  Air  monitoring  data  from 
1984  were  provided  by  Denka  Chemical 
Corp.  for  its  manufacturing  and 
processing  site  where  water  chloroprene 
is  discharged  to  biological  oxidation 
ponds  for  treatment.  Chloroprene 
concentrations  in  air  at  the  biological 
waste  treatment  facility  were  less  than 
0.5  pp.  (Ref.  10). 

Chloroprene  is  expected  to  occur  in 
the  aquatic  environment  at  very  low 
levels.  At  the  manufacturing  and 
processing  site  where  chloroprene  is 
treated  in  biological  oxidation  ponds,  a 
general  exposure  evaluation  model 
(EXAMS)  used  by  EPA  predicted  a 
maximum  concentration  of  2.5  ppb  in  the 
stream  at  the  point  of  chloroprene 
effluent  release  after  treatment  (Ref.  11). 
This  ambient  concentration  would  be 
further  reduced  by  volatilization  and 
down-stream  dilution. 

Estimates  were  also  made  of 
altmospheric  depositons  to  a  lake  near  a 
manufacturing  site.  Assuming  a  water 
depth  of  only  1  meter,  the  concentration 
of  chloroprene  in  water  as  a  result  of 
atmospheric  release  was  calculated  to 
be  0.18  ppb  (Ref.  9).  Actual 
concentrations  in  the  lake  are  expected 
to  be  less  than  this  value,  because  this 
estimate  neglects  volatilization, 
transformation,  transport  from  the  lake. 
and  the  likelihood  that  water  depth  is 
greater  than  1  meter. 

Conoco  Chemical  Co.  was  the  only 
company  to  report  production  of  waste 
chloroprene  as  a  reaction  by-product  of 
ethylene  dichloride  manufacture.  The 
waste  chloroprene  is  incinerated  as  part 
of  the  "tars"  formed  at  the  bottom  of 
processing  columns  (Ref.  12). 

No  significant  release  of  chloroprene 
is  expected  from  the  final 
polychloroprene  products  because  steps 
are  taken  to  recover  both  light  and 
heavy  monomers  after  polymerization. 
The  Consumer  Poduct  Safety 
commission  in  a  limited  literature  search 
found  no  information  to  suggest  that 
significant  levels  of  chloroprene  remain 
in  any  consumer  product  (Ref.  13). 

B.  Chemical  Fate 

As  discussed  in  Unit  ILA.  above. 
chloroprene  is  water  soluble,  although 
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its  volatility  indicates  that  it  would 
partition  to  the  atmosphere  if  an  aquatic 
release  were  to  occur.  Volatilization 
half-life  estimates  range  from  1-4  davs 
(Ref.  9). 

Once  released  or  partitioned  to  the 
atmosphere,  chloroprene  is  oxidized 
rapidly  by  reacting  with  hydroxyl 
radicals  and  ozone  (Ref.  14).  The 
atmospheric  half-life  of  chloroprene  was 
estimated  by  EPA  to  be  1.55  hours  (Ref. 
15). 

C.  Environmental  Effects 

Acute  toxicity  studies  of  chloroprene 
have  been  conducted  using  fish  and 
algae  (Ref.  16).  A  test  of  bluegill  sunfish 
(Lepomis  macrochirus  Raf.)  under 
continuous-flow  conditions  resulted  in  a 
96-hr  LCm  of  245  ppm.  based  on  nominal 
concentrations.  For  the  diatom 
(Navicula  seminulum  var.  hustedtii 
Patr.)  batch  growth  rate  test,  the  7-day 
ECso  was  380  ppm,  also  based  on 
nominal  concentrations. 

Chloroprene  is  not  likely  to 
bioconcentrate  or  bioaccumulate  in 
organisms,  bsed  on  the  octanol/water 
partition  coefficient  (log  P=1.73) 
calculated  using  the  method  of  Hansch 
and  Leo  (Ref.  17). 

III.  Decision  Not  To  Initiate  Rulemaking 

The  Agency  is  not  at  this  time 
proposing  testing  of  section  4  of  TSCA, 
for  the  following  reasons:  (1)  Adequate 
water  solubility  data  are  available;  (2) 
adequate  fate  and  monitoring  data  and 
modeling  results  are  available  to 
reasonably  predict  limited  persistence  in 
the  environment;  (3)  available  data 
provide  no  evidence  of  potential 
unreasonable  risk  to  aquatic  organisms; 
and  (4)  although  there  is  substantial 
production  and  release  of  chloroprene  to 
the  air,  available  data  are  sufficient  to 
reasonably  predict  that  chloroprene  will 
not  enter  or  partition  to  the  aquatic 
environment  in  sufficif;nt  quantitites  to 
warrant  further  aquatic  toxicity  testing. 

Chloroprene  is  rapidly  degraded  in  the 
atmosphere  and  is  not  expected  to  enter 
the  aquatic  environment  in  substantial 
quantities  (see  Units  II.A.  and  C.  above). 
Environmental  levels  of  chloroprene  in 
air  and  water  are  expected  to  be  less 
than  0.5  ppm  and  3  ppb,  respectively 
(see  Unit  II.A.). 

IV.  Public  Record 

The  EPA  has  established  a  public 
record  for  this  testing  decision,  docket 
number  [OPTS-42072],  which  includes: 

A.  Supporting  Documentation 

(1)  Federal  Register  notice  designating 
chloroprene  to  the  Priority  List  and  any 
public  comments  received  thereon  (49  FR 
46931:  November  29, 1984). 


(2)  Rules  requiring  TSCA  section  8(a)  and 
8(d)  reporting  on  chloroprene  (49  FR  46739, 
46741:  November  29. 1984). 

(3)  Communications  from  ihdustry 
consisting  of  letters,  contact  reports  of 
telephone  conversations,  and  meeting 
summaries. 

(4)  Published  and  unpublished  data. 

B.  References 

(1)  Verschueren,  K.  Handbook  of 
Environmental  Data  on  Organic  Chemicals, 
2nd  ed.  New  York:  Van  Nostrand  Reinhold 
Co.  p.  384. 1983. 

(2)  Johnson,  P.R.  "Chloroprene"  under 
"Chlorocarbons  and  chlorohydrocarbons"  in 
Kirk-Othmer  Encyclopedia  of  Chemical 
Technology,  3rd  ed..  Vol.  5,  pp.  773-785.  E.L 
du  Pont  de  Nemours  &  Co.,  Inc.  1979. 

(3)  NIOSH.  Criteria  for  a  recommended 
standard  .  .  .  Occupational  exposure  to 
chloroprene.  U.S.  Dept.  of  ftealth.  Education, 
and  Welfare.  National  Institute  for 
Occupational  Safety  and  Health.  DHEW 
(NIOSH)  Publ.  No.  79-210. 176  pp.  1977. 

(4)  Du  Pont.  Solubility  and  removal  of 
organic  materials  from  waste  brine.  Biweekly 
Summary  No.  73-5. 1973. 

(5)  CEH.  Chemical  Economics  Handbook. 
Stanford  Research  Institute.  Menlo  Park,  CA: 
SRI  International.  Sections  300.5802  ].K.  1982. 

(6)  Greek,  B.F.  Elastomers  finally  recover 
growth.  Chem.  Eng.  News,  April  30. 1984.  pp. 
35-56. 

(7)  International  Agency  for  Research  on 
Cancer.  lARC  monographs  on  the  evaluation 
of  the  carcinogenic  risk  of  chemicals  to 
humans,  v.  19.  Lyon,  France:  lARC:  131-156. 
1979. 

(8)  Hall,  J.J.  Letter  from  J.J.  Hall,  Conoco 
Chemical  Co.,  to  M.  Grief,  TSCA  ITC.  July  20. 
1984. 

(9)  Harrigan.  P.  Memorandum  from  P. 
Harrigan,  EPA  Design  Development  Branch, 
to  K.  Hart,  EPA  Test  Rules  Development 
Branch.  April  4, 1985. 

(10)  Hinkson,  R.E.  Letter  from  R.R.  Hinkson, 
Denka  Chemical  Corp.,  to  K.  Hart,  EPA  Test 
Rules  Development  Branch.  May  1. 1985. 

(11)  Harrigan,  P.  Memorandum  from  P. 
Harrigan,  EPA  Design  Development  Branch, 
to  K.  Hart,  EPA  Test  Rules  Development 
Branch.  April  26, 1985. 

(12)  Hall,  J.J.  Telephone  conversation.  K. 
Hart,  TRDB.  USEPA  to  J.J.  Hall,  Conoco 
Chemical  Co.,  Houston,  TX.  March  25, 1985. 

(13)  Simpson,  G.  Memorandum  from  G. 
Simpson,  U.S.  Consumer  Product  Safety 
Commission,  August  12, 1980. 

(14)  Cupitt,  L.T.  Fate  of  toxic  and 
hazardous  materials  in  the  air  environment. 
Research  Triangle  Park,  NC:  U.S. 
Environmental  Protection  Agency:  EPA 
Report  No.  EPA-600/ 3-80-084.  Available 
from  NTIS,  Springfield,  VA:  PB  80-2211948. 
1980. 

(15)  Unpublished  data.  Estimates  of 
physical/chemical  properties  and  fate  of 
chloroprene.  EPA  Design  Development 
Branch.  April  19, 1985. 

(16)  Academy  of  Natural  Sciences  of 
Philadelphia.  Toxicity  tests  on  the  fish, 
Lepomis  macrochirus  Raf.,  and  the  diatom 
Navicula  seminulum  var.  hustedtii  Patr.  for 
E.I.  du  Point  de  Nemours  and  Company. 


Acad.  Nat.  Sci.  Phil..  Philadelphia,  PA  19103. 
1971. 

(17)  Hansch.  C.  Leo.  A.  Substituent 
constants  for  correlations  analysis  in 
chemistry  and  biology.  New  York,  NY:  Jjhn 
Wiley  h  Sons.  1979. 

Confidential  Business  Information 
(CBl),  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  Rm.  E-107,  401  M  St.,  SW,. 
Washington,  D.C.,  from  8  a.m.  to  4  p.m., 
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Dated:  August  19. 1985. 
Marcia  Williams. 

Acting  Assistant  Administrator  for  Pesticides 

and  Toxic  Substances. 

(FR  Doc.  85-20308  Filed  8-23-85:  8:45  am) 
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(OW-FRL-2888-4] 

Underground  Injection  Control 
Program;  Proposed  Fracture  Gradients 
and  Establishment  of  Maximum 
Injection  Pressure  Formula  for  Rule 
Authorized  Fields  in  the 
Commonwealth  of  Pennsylvania 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice. 

SUMMARY:  EPA  Region  III  has.  after 
extensive  investigation,  developed  and 
is  proposing,  for  public  comment  today, 
fracture  gradients  and  a  maximum 
injection  pressure  formula  for  oil/gas- 
bearing  geologic  formations  in  the 
Commonwealth  of  Pennsylvania  where 
enhanced  recovery  injection  wells 
operate  under  the  Underground  Injection 
Control  (UIC)  program's  rule 
authorization.  EPA  is  mak-n^  this 
proposal  in  accordance  with  the 
Programmatic  Requirements  and  State 
Specific  Requirements  of  the 
Underground  Injection  Control  (UIC) 
program,  §§  144.22(b)  144.28(f)(3)(i)  and 
147.1954(a)  respectively. 

DATES:  Anyone  wishing  to  make 
comments  for  the  record  may  do  so  until 
October  3, 1985.  If  no  significant  public 
comments  are  received  which  warrant 
changes  to  this  proposal,  including 
public  comment  which  may  be  received 
if  a  public  hearing  is  held,  this  proposal 
will  become  final  on  November  2, 1985. 
A  public  hearing  to  discuss  this  proposal 
has  been  scheduled  for  7:00  p.m.  on 
Thursday,  September  26, 1985.  However, 
if  sufficient  public  comments  requesting 
a  public  hearing  are  not  received  by 
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September  17. 1985,  EPA  reserves  the 
right  to  cancel  this  hearing. 

AOOAE88:  Comments  should  be 
submitted  to  Stephen  Piatt. 
Pennsylvania  Implementation  Section. 
Water  Supply  Branch,  USEPA,  Region 
III.  841  Chestnut  Building.  Philadelphia, 
Pennsylvania  19107.  The  public  hearing 
will  be  located  at  the  University  of 
Pittsburgh.  Bradford  Campus 
auditorium.  East  Washington  Street. 
Bradford.  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Piatt,  (215)  597-2783. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

Section  147.1954(a)(l)(i)  of  the 
Underground  Injection  Control  (UIC) 
program  State  Specific  Requirements 
states  *  •  *  "the  owner  or  operator 
shall  use  an  injection  pressure  no 
greater  than  the  pressure  established  by 
the  Regional  Administrator  for  the  field 
or  formation  in  which  the  well  is 
located.  The  Regional  Administrator 
shall  establish  such  a  maximum 
injection  pressure  after  notice, 
opportunity  for  comment,  and 
opportunity  for  public  hearing  *  *  *". 

EPA,  Region  III  has  developed 
fracture  gradients  and  a  maximum 
injection  pressure  formula  for  oil/gas- 
bcaring  geologic  formations  in  the 
Commonwealth  of  Pennsylvania  where 
enhanced  recovery  operations  occur 
under  the  UIC  program's  rule 
authorization. 

Basis  for  Proposal 

The  proposed  fracture  gradients  and 
the  maximum  injection  pressure  formula 
set  forth  today  were  developed  from 
information  submitted  to  EPA  during  the 
promulgation  process  of  the 
Pennsylvania  UIC  program  in  1984  as 
well  as  from  additional  information 
supplied  to  EPA  by  owners  and 
operators  during  the  first  year  of 
program  implementation. 

Table  1  provides  information  on  the 
fracture  gradient  of  each  of  the  geologic 
formations  and  the  representative  fields 
of  concern.  These  fracture  gradients 
were  determined  by  analyzing 
instantaneous  shut-in  pressures,  step- 
rate  tests,  and  other  relevant  geologic 
data  from  wells  drilled  into  these  oil/ 
gas-bearing  strata.  During  calculation  of 
each  fracture  gradient  the  hydrostatic 
pressure  gradient  was  assumed  to  be 
equivalent  to  .433  psi/ft  of  depth 
multiplied  by  the  average  depth  to  the 
top  of  the  producing  formation. 
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The  maximum  injection  pressure 
formula  to  be  utilized  for  each  well  or 
well  field  authorized  by  rule  is  as 
follows: 

Pmax  =  (Fracture  Gradient  -  (.433  x  Specific 
Gravity)]  X  Well  Depth 

In  determining  final  maximum 
injection  pressures,  if  the  injection  fluid 
does  not  have  a  specific  gravity  (Sg)  of 
l.(X),  the  hydrostatic  pressure  gradient 
{.433  psi/ft.)  must  be  multiplied  by  the 
specific  gravity  of  the  injection  fluid 
before  being  subtracted  from  the 
fracture  gradient.  The  shallowest  well 
depth  in  a  rule  authorized  project  should 
be  the  well  depth  utilized  for 
multiplication  purposes  for  calculation 
of  maximum  injection  pressure  for  all 
wells  in  that  project. 

If  a  sufficient  data  base  were  not 
available  to  determine  an  appropriate 
formation  fracture  gradient.  EPA  Region 
III  did  not  list  a  specific  gradient. 
Therefore,  for  those  geologic  formations 
being  utilized  for  the  enhanced  recovery 
of  eil  or  gas  not  listed  above,  the 
formula  to  be  utilized  for  determining 
maximum  injection  pressure  is: 

(.733  X  (Specific  Gravity))  x  Well  Depth 
(shallowest  well  of  project) 

Upon  EPA's  receipt  of  additional  data 
appropriate  to  the  determination  of  the 
fracture  gradient  for  a  specific  formation 
or  a  specific  field  within  a  particular 
formation,  or  for  the  calculation  of 
maximum  injection  pressure.  EPA 
Region  III  will  entertain  amendments  to 
the  above  specifications.  The  request 
must  be  in  writing  and  sent  to  the 
address  provided  at  the  beginning  of 
this  notice.  Also,  anyone  wishing  to 
review  the  supporting  information  which 
led  to  the  development  of  this  proposal 
may  do  so  by  visiting  the  offices  of  EPA 
Region  III. 


Dated  August  21, 1985. 
lames  M.  Seif, 

Regional  Administrator.  EPA  Region  111. 
(FR  Doc.  85-20432  Filed  8-23-85:  8:45  am) 

BUJJNO  COOC  SSW-O-M 


FEDERAL  RESERVE  SYSTEM 

(Docket  No.  R-05150] 

ACH  Transaction  Data  Report;  Final 
Approval  of  Information  Coltection 
Request 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  approval  of  information 

collection  request. 

SUMMARY:  Notice  is  hereby  given  of 
final  approval  of  the  ACH  Transaction 
Data  Report  (FR  2220;  OMB  No.  7100- 
0211)  by  the  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  under 
OMB  delegated  authority,  as  per  5  CFR 
1320.9  (OMB  Regulations  on  Controlling 
Paperwork  Burdens  on  the  Public). 
Respondents  will  have  the  option  of 
filing  the  reports  weekly  or  daily. 

In  response  to  comments  raised  during 
the  public  comment  period,  the  Board  is 
also  modifying  the  ex  post  monitoring 
procedures  for  automated  clearing  house 
transactions  by  both  Federal  Reserve 
and  privately  operated  ACHs  that 
obtain  net  settlement  services  from  the 
Federal  Reserve. 

DATE:  The  Board  will  begin  collecting 
information  from  privately  operated 
ACHs  beginning  December  5, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  C.  Ettin.  Deputy  Director  (202/ 
452-3368),  David  B.  Humphrey, 
Assistant  Director  (202/452-2557). 
Division  of  Research  and  Statistics; 
Elliott  C.  McEntee.  Associate  Director 
(202/452-2231).  Florence  M.  Young. 
Adviser  (202/452-3955).  Division  of 
Federal  Reserve  Bank  Operations; 
Joseph  R.  Alexander.  Attorney  (202/452- 
2489).  Legal  Division);  or  Joy  W. 
O'Connell,  Telecommunications  Device 
for  the  Deaf  (202/452-3244). 
Federal  Reserve  Board  Clearance 
Officer — Cynthia  Glassman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC.  20551  (202/ 
452-3829). 
OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  Room  3208.  Washington.  DC. 
20503  (202-395-6880). 
SUPPLEMENTARY  INFORMATION:  Recently. 
the  automated  Clearing  house  (ACH) 
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mechanism  has  been  evolving  in  such  a 
way  that  it  appears  to  be  taking  on 
many  of  the  characteristics  of  large- 
dollar  electronic  funds  transfer  systems, 
and  consequently  presents  many  of  the 
same  risks.  In  light  of  the  changes 
occurring  in  the  ACH,  the  Board 
directed  its  staff  to  undertake  a  study  of 
ACH  risk,  and,  on  May  17, 1985.  issued 
for  comment  a  series  of  questions 
concerning  the  various  aspects  of  such 
risk.  See  Docket  No.  R-0515B,  50  FR 
21.130  (May  22, 1985). 

In  its  May  17  request  for  comments, 
the  Board  noted  that  pending  the 
formulation  a  new  policy  to  deal  with 
ACH  risk,  it  had  determined  that  its 
procedures  for  ex  post  monitoring  of 
intra-day  credit  exposures  should  be 
modified  to  (1)  recognize  the  potential 
risks  associated  with  ACH  transactions 
processed  by  both  the  Federal  Reserve 
and  privately  operated  ACHs,  and  (2) 
inhibit  the  use  of  the  ACH  to  circumvent 
the  Board's  risk  reduction  policies  for 
large-dollar  electronic  funds  transfer 
systems.  In  order  to  meet  these 
objectives,  the  Board  requested 
comments  on  a  modification  of  its  ex 
post  monitoring  procedures  so  that  gross 
debits  resulting  from  the  origination  of 
credit  transactions  and  gross  credits 
resulting  from  the  receipt  of  credit 
transactions  would  be  posted  at  the 
Reserve  Banks'  opening  of  business  on 
the  settlement  date,  and  gross  credits 
resulting  from  the  origination  of  debit 
transactions  and  gross  debits  resulting 
from  the  receipt  of  debit  transactions 
would  be  posted  at  the  Reserve  Banks' 
close  of  business  on  the  settlement  date. 

The  Board  determined  that  any 
change  in  the  data  used  for  its  ex  post 
monitoring  procedures  would  apply  not 
only  to  the  Reserve  Banks,  but  also  to 
privately  operated  ACHs  that  obtain  net 
settlement  services  from  the  Federal 
Reserve.  Accordingly,  such  privately 
operated  ACHs  would  be  required  to 
provide  any  data  necessary  for 
modification  of  the  ex  post  monitoring 
system  for  each  of  its  participants. 

In  response  to  the  issues  raised  by  the 
commenters,  the  Board  has  determined 
to  give  final  approval  to  the  proposed 
information  collection  request,  but  to 
make  certain  modifications  to  the 
proposal  and  to  the  procedures  for  ex 
post  monitoring  of  the  intra-day  credit 
exposures.  Specifically,  the  Board  made 
the  following  decisions: 

1.  Privately  operated  ACHs  will  not  be 
eligible  to  receive  Federal  Reserve  net 
settlement  services  unless  they  agree  to 
provide  the  Federal  Reserve  with  the 


following  data  elements  for  each  settling 
participant:' 

(a)  The  total  dollar  value  of  gross 
debits  resulting  from  the  origination  of 
credit  transactions. 

(b)  The  total  dollar  value  of  gross 
credits  resulting  from  the  receipt  of 
credit  transactions, 

(c)  The  total  dollar  value  of  gross 
credits  resulting  from  the  origination  of 
debit  transactions,  and 

(d)  The  total  dollar  value  of  gross 
debits  resulting  from  the  receipt  of  debit 
transactions. 

2.  Because  the  majority  of  commenters 
reported  that  it  would  be  less  costly  to 
provide  the  four  data  elements 
regardless  of  the  dollar  value  of  each 
element,  the  Board  has  determined  not 
to  adopt  a  dollar  cut-off  for  this 
information  collection  request. 

3.  Privately-operated  ACHs  will  be 
given  the  option  of  submitting  data  on  a 
weekly  basis  for  a  seven  day  period 
ending  on  Wednesday  or  submitting  the 
ex  post  data  each  day  with  settlement 
data. 

4.  Only  transactions  processed  solely 
by  the  privately  operated  ACH  should 
be  included  in  the  information  provided 
to  the  Federal  Reserve.  Any  transactions 
deposited  by  a  privately  operated  ACH 
with  the  Federal  Reserve  will  be 
included  in  the  ex  post  monitoring  data 
generated  by  the  Reserve  Banks. 

5.  The  Board  has  modified  the  way  it 
will  monitor  ACH  transactions  to 
determine  an  institution's  intra-day 
position.  Specifically,  rather  than 
posting  ACH  credit  transactions  at  the 
opening  of  business  and  ACH  debit 
transactions  at  the  close  of  business,  the 
Board  determined  that  all  ACH 
transactions  will  be  posted  to  the 
daylight  overdraft  monitoring  system  at 
the  opening  of  business  on  the 
settlement  date.  It  should  be  noted  that 
(a)  this  procedure  may  be  modified  after 
the  Board  reviews  the  staff  study  on 
ACH  payments  risks  now  underway, 
and  (b)  these  procedures  are  for 
monitoring  purposes  only  and  do  not 
affect  the  finality  accorded  to  these 
ACH  transactions  under  the  Reserve 
Banks'  uniform  ACH  operating  circulars 
or  net  settlement  agreements  with 
privately  operated  ACHs. 

6.  The  Federal  Reserve  will  begin 
collecting  the  four  data  elements  from 
privately  operated  ACHs  on  December 
5, 1985,  rather  than  September  30, 1985, 
as  originally  proposed. 


■  The  lerm  "settling  participant"  is  defined  as  a 
participant  for  which  settlement  entries  are 
presented  to  the  Federal  Reserve.  A  settling 
participant  may  settle  for  its  own  account  only  or 
for  its  own  account  and  the  accounts  of  one  or  more 
r<>spondents. 


7.  Federal  Reserve  operated  ACHs 
will  also  have  to  provide  the  four  data 
elements  to  the  Board,  and  the  data  for 
ex  post  monitoring  procedures  will  also 
be  applied  to  ACH  transactions 
processed  by  the  Federal  Reserve.  The 
costs  of  providing  these  data  to  the 
Board  and  of  the  monitoring  will  be 
included  in  the  Federal  Reserve's  ACH 
cost  base  so  that  the  new  ex  post 
monitoring  procedures  will  have  a 
comparable  effect  on  Federal  Reserve 
and  privately  operated  ACHs. 

The  Board  has  determined  that  this 
information  collection  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  21. 1985. 
lames  McAfee. 

Associated  Secretary  of  the  Board. 
(FR  Doc.  85-20335  Filed  8-23-85;  8:45  ami 
BILUNO  COOC  6210-ai-M 


Signal  Hills  Associates,  Inc.;  Formation 
of;  Acquisition  by;  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  16. 1985. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  j.  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Signal  Hi/Is  Associates.  Inc.,  West 
St.  Paul,  Minnesota:  to  acquire  100 
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percent  of  the  voting  shares  of  State 
Bank  of  Hampton.  Hampton.  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  20, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-20342  Filed  8-23-65;  8:45  amj 

8ILUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement  for  a  Project 
to  Support  a  Cross-sectional 
Epidemiologic  Study  to  Evaluate  the 
Possible  Relationship  of  Birth  Defects 
to  Residence  Near  Superfund  Sites; 
Availability  of  Funds  for  Fiscal  Year 
1985 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1985  for  a 
Cooperative  Agreement  to  assist  the 
California  Department  of  Health 
Services  to  conduct  a  cross-sectional 
epidemiologic  study  to  determine  the 
degree,  if  any.  that  rates  of  congenital 
malformation  are  different  in  census 
tracts  where  exposure  to  superfund 
hazardous  waste  sites  occur  compared 
to  rates  in  other  San  Francisco  Bay  area 
census  tracts.  This  program  is 
authorized  under  section  104(d)(1)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (commonly  known  as  the 
"Superfund"  Act). 

There  is  concern  that  exposure  to 
water  and  air  contaminants  from 
hazardous  waste  sites  are  associated 
with  congenital  malformations.  In 
California,  concern  has  recently  focused 
on  Santa  Clara  County  where  a 
California  Department  of  Health 
Services  report  suggested  higher 
congenital  malformations  and 
spontaneous  abortions  for  populations 
living  in  an  area  receiving  water 
contaminated  by  chemical  leaks. 

Assistance  will  be  provided  only  to 
the  State  of  California  which,  under  its 
legal  authorities,  has  the  responsibility 
to  perform  studies  on  the  health  of  its 
residents.  Under  the  "Superfund"  Act. 
CDC  is  authorized  to  enter  into 
cooperative  agreements  with  States  to 
conduct  studies  and/or  surveys  of 
potential  health  effects  at  hazardous 
waste  sites.  Accordingly.  California  has 
requested  assistance  to  conduct  the 
above  described  epidemiologic  study. 

This  is  not  a  formal  request  for 
applications,  and  no  other  applications 
will  be  accepted. 


The  proposed  project  is  of  3  years 
duration.  It  is  expected  that 
approximately  $185,300  will  be  available 
during  Fiscal  Year  1985  to  support  this 
project.  Continuation  awards  will 
depend  upon  scientific  need,  technical 
feasibility,  and  the  availability  of  funds. 

Technical  information  may  be 
obtained  from  Larry  Edmonds.  Birth 
Defects  Branch.  Chronic  Disease 
Division,  Center  for  Environmental 
Health.  Centers  for  Disease  Control, 
Atlanta.  Georgia  30333.  telephone  (404) 
452-4035  or  FTS  236-4035. 

Business  information  may  be  obtained 
from  Luther  E.  DeWeese.  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road,  NE.. 
Room  321,  Atlanta.  GA.  303035, 
telephone  (404)  262-€575  or  FTS  236- 
6575. 

This  project  is  not  subject  to  review 
under  Executive  Order  12372. 

Dated:  August  16, 1985. 
Robert  L.  Foster. 

Acting  Director.  Office  of  Program  Support. 
Centers  for  Disease  Control. 
[FR  Doc.  20350  Filed  8-23-85:  8:45  am) 

BILUNO  CODE  4160-1S-M 


Cooperative  Agreement  for  a  Project 
to  Design  and  Support  a 
Communitywide  Survey  of  Human  PCB 
Serum  Levels;  Availability  of  Funds  for 
Fiscal  Year  1985 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1985  for  a 
Cooperative  Agreement  to  assist  the 
Indiana  State  Board  of  Health  (ISBH)  to 
design  and  conduct  a  communitywide 
survey  in  Monroe  County  to  evaluate 
the  extent  and  magnitude  of  elevated 
polychlorinated  biphenyls  (PCB)  serum 
levels. 

In  1981.  the  U.S.  Environmental 
Protection  Agency  identified  PCB's  in 
soil  leachates  and  groundwater  samples 
around  three  waste  disposal  sites  in 
Bloomington  in  Monroe  County.  Two 
hundred  additional  sites  in  the  county 
are  being  evaluated.  In  1984,  the  ISBH 
and  CDC  conducted  a  pilot  study  which 
was  intended  to  measure  exposure  to 
PCB  in  persons  living  around  the  above  ' 
mentioned  three  sites  who  were 
presumed  to  be  at  higher  risk  of 
exposure.  The  findings  suggested  that  in 
general  persons  residing  in  the  three 
sites  may  have  higher  than  average  PCB 
serum  levels. 

The  State  of  Indiana,  under  its  legal 
authorities,  has  the  responsibility  to 
perform  studies  related  to  the  health  of 
its  residents.  Under  the  Comprehensive 


Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(commonly  known  as  the  "Superfund" 
Act),  CDC  is  authorized  to  enter  into 
Cooperative  Agreements  with  States  to 
conduct  studies  and/or  surveys  of 
potential  health  effects  at  hazardous 
waste  sites.  Accordingly.  Indiana  has 
requested  assistance  to  conduct  the 
above  described  survey. 

This  is  not  a  formal  request  for 
applications,  and  other  applications  will 
not  be  accepted. 

The  proposed  project  is  of  3  years 
duration.  It  is  expected  that 
approximately  $269,000  will  be  available 
during  Fiscal  Year  1985  to  support  this 
project.  Continuation  awards  will 
depend  upon  scientific  need,  technical 
feasibility,  and  the  availability  of  funds. 

Technical  information  may  be 
obtained  from  Paul  A.  Stehr.  Dr.P.H.. 
Chronic  Diseases  Division.  Center  for 
Environmental  Health.  Centers  for 
Disease  Control.  Atlanta.  Georgia  30333. 
telephone  (404)  452^161  or  FTS  236- 
4161. 

Business  information  may  be  obtained 
from  Luther  E.  DeVVeese.  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferrj-  Road,  NE.. 
Room  321.  Atlanta,  Ga.  30335.  telephone 
(404)  262-6575  or  FTS  236-6575. 

This  project  is  not  subject  to  review 
under  Executive  Order  12372. 

Dated:  August  16. 1985. 
Roljert  L.  Foster, 

Acting  Director  Office  of  Program  Support 
Centers  for  Disease  Control. 
[FR  Doc.  85-20349  Filed  8-23-65:  8:45  am] 
BILUNG  CODE  4160-1»-ll 


Food  and  Drug  Administration 

[Docket  No.  85E-0320] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Ridaura  Capsules 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Ridaura 
capsules  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
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ADDRESS:  Wrilfen  comments  and 
petitions  should  b«>  directed  to  the 
Dockets  MdnH>;cment  Branch  (f  <FA- 
30.5).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockvilh".  MD 
20857. 

FOR  FURTHER  INFORMATION  COtfTACT: 

Phil-p  L  Chao,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  l^ne. 
Rotlvville.  MD  208.57,  301-443-1382. 
S'JPPlfMENTARY  INFORMATION:  The  Druf; 
Price  Compi'tition  <ind  F'alenl  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act,  a 
products  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periotis  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
inv  estigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phnse  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  thai  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)|l)|B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Ridaura 
capsules,  an  oral  form  of  auranofin. 
which  is  indicated  in  the  management  of 
adults  with  active  classical  or  definite 
rheumatoid  arthritis.  Based  on  this 
approval.  Smith  Kline  Beckman  Corp. 
now  seeks  patent  term  restoration. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Ridaura  capsules  is  3.005  days.  Of  this 
time.  1,677  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  1,328  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  thi  Federal  Food.  Drug. 


and  Cosmetic  .Act  became  effective: 
Mjrch  3, 1977.  FDA  has  verified  that  the 
date  that  the  exemption  application  was 
received  and  became  effective  was 
March  3.  1977. 

2.  The  dale  the  application  was 
initially  submitted  with  respect  to  the 
human  dru^  product  under  section 
50.'vh)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  October  5. 1981.  FDA  has 
verified  that  the  date  that  the 
application  for  the  new  drug  approval 
was  received  and  became  effective  was 
Octobers,  1981. 

3.  The  date  the  application  was 
approved:  May  24. 1985.  FDA  has 
verified  that  the  application  (NDA  lA- 
689)  was  approved  on  May  24,  1985. 

Thi3  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  25. 1985,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore. 
any  interested  person  may  petition  FDA. 
on  or  before  February  24, 1986.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong.,  2d  Sess.,  pp.  41-^2. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
document  number  found  in  brackets  in 
the  heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  !)etween  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

Dated:  August  19. 1985. 
Stuart  L  Nigbtingaie, 

Associate  Commissioner  for  Health  Affair*. 
[FR  Doc  85-202H6  Filed  8-Z3-85:  8:45  amj 
MLUNG  COOE  4tfO-01-M 


(Docket  No.  85E-0311] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Seldane  Tablets 

agency:  Food  and  Drug  Administration. 


action:  Notice. 


summary:  The  Food  and  Drug 
Admini.slration  (FDA)  has  determined  . 
the  rogiiliifory  review  period  for  Seldane 
tablets  and  is  publishing  this  notice  of 
that  determination  has  required  by  law. 
FD.A  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  thi;  humaTi  drug  product. 

ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (MFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane.  Rcckville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Health  Affairs 
(HFY-201.  Food  and  Drug 
Administration.  .5600  F'ishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 

SUPPLEMENTARY  INFORMATKM:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-^17) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act.  a 
products  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  subrpission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
leng'.h  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Seldane  tablets, 
an  oral  form  of  terfenadine,  which  is 
indicated  for  the  treatment  of  seasonal 
allergic  rhinitis.  Based  on  the  recent 
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approval  of  Seldane  tablets.  Merrell 
Dow  Pharmaceuticals,  Inc..  applied  for 
patent  term  restoration. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Seldane  tablets  is  4.614  days.  Of  this 
time.  3.814  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  800  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
September  20, 1972.  The  applicant 
claimed  August  16, 1972.  as  the  date  that 
the  exemption  was  submitted:  however. 
FDA  did  not  receive  the  exemption  until 
August  22, 1972.  Moreover,  under  FDA 
regulations  (21  CFR  312.1(b)(4)).  the 
exemption  did  not  become  effective 
until  30  days  after  the  notice  of  claimed 
investigational  exemption  for  the  drug 
was  received  by  FDA. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  March  1. 1983.  FDA  has 
verified  that  the  application  (NDA  18- 
949)  was  initially  submitted  on  March  1. 
1983. 

3.  The  date  the  application  was 
approved:  May  8, 1985.  FDA  has  verified 
that  the  application  (NDA  18-949)  was 
approved  on  May  8. 198.'>. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  25, 1985,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  24, 1986.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong.,  2d  Sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  indentified  with  the 


document  number  found  in  brackets  in 
the  heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

Dated:  August  19,  19B5. 
Sluart  L.  Nightingale. 

.Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  85-20287  Filed  8-23-85:  8:45  am) 

BILLING  COOe  4I«M)1-M 


(Docket  No.  85N-0179] 

Recommendation*  To  MInimlz* 
Diagnostic  Nuclear  Medlcin*  Exposure 
to  the  Embryo,  Fetus,  and  Infant; 
Availability  of  Draft  Recommendations 

Correction 

In  FR  Doc.  85-16425  appearing  on 
page  28265  in  the  issue  of  Thursday,  July 
11, 1985.  make  the  following  correction: 
In  the  Second  Column,  in  the  date 
paragraph.  "September  1"  should  read 
"September  9". 

BILLING  COOE  1S0S-01-M 


Centers  for  Disease  Control 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980.  as  amended 
most  recently  at  50  FR  26053,  June  24, 
1985),  is  amended  to  reflect  the 
reorganization  of  the  Center  for 
Environmental  Health  and  a  restatement 
of  its  mission. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  statement  for 
the  Center  for  Environmental  Health 
(HCN)  and  substitute  the  following: 

Center  for  Environmental  Health 
(HCN).  Plans,  directs,  and  coordinates  a 
national  program  to  maintain  and 
improve  the  health  of  the  American 
people  by  promoting  a  healthy 
environment  and  by  preventing 
premature  death  and  avoidable  illness 
and  disability  caused  by  noninfectious, 
nonoccupational  environmental  and 
related  factors.  In  carrying  out  this 
mission,  the  Center:  (1)  Assists  in 
increasing  the  capacity  of  States  to 
prevent  and  control  environmental  and 
chronic  disease  public  health  problems 
through  training,  technology  transfer, 
grants,  cooperative  agreements. 


contracts,  and  other  means:  (2)  provides 
services,  advice,  technical  assistance, 
and  information  to  State  and  local 
public  health  officials,  other  Federal 
agencies,  academic,  professional, 
international,  and  private  organizations, 
and  the  general  public;  (3)  plans  for  and 
provides  emergency  response  assistance 
to  States,  localities,  other  Federal 
agencies,  and  international 
organizations:  (4)  identifies,  designs, 
develops,  implements,  influences,  and 
evaluates  interventions  to  reduce  or 
eliminate  environmental  hazards, 
exposures  to  these  hazards,  and  adverse 
health  outcomes  resulting  from  exposure 
fo  these  hazards:  (5)  measures, 
estimates,  and  predicts  the  incidence  of 
adverse  health  outcomes  through 
surveillance,  surveys,  and  registries:  (6) 
measures,  estimates,  and  preducts  the 
incidence  of  exposure  to  substances, 
conditions,  or  forces  in  the  environment 
through  surveillance,  surveys,  and 
registries:  (7)  describes  and  evaluates 
associations  between  environmental 
exposures  and  adverse  health  outcomes 
by  using  information  from  surveillance 
systems,  surveys,  registries, 
epidemiologic  and  laboratory  studies, 
and  by  developing  and  maintaining  a 
broad  base  of  normative  and  diagnostic 
laboratory  data;  (8)  develops  and 
validates  advanced  laboratory 
technology  for  diagnosing  chronic 
diseases  and  for  assessing  exposure  and 
health  effects  in  persons  exposed  or 
potentially  exposed  to  environmental 
toxicants  or  other  environmental  agents: 

(9)  develops  and  validates  new 
epidemiologic  techniques  for  use  in 
study  of  chronic  diseases  and  the  effects 
of  exposure  to  environmental  hazards; 

(10)  provides  leadership  in  coordinating 
efforts  in  States  and  in  national  and 
international  organizations  concerned 
with  standardizing  selected  laboratory 
measurement  systems;  (11)  conducts 
special  programs,  e.g..  coordination  and 
review  of  Environmental  Impact 
Statements:  (12)  in  carrying  out  the 
above  functions,  collaborates,  as 
appropriate,  with  other  Centers/ 
Institute/Offices  of  CDC. 

Office  of  the  Director  (HCNl).  (1) 
Manages,  directs,  coordinates,  and 
evaluates  the  activities  of  the  Center  for 
Environmental  Health  (CEH);  (2) 
develops  goals  and  objectives  and 
provides  leadership,  policy  formulation, 
scientific  oversight,  and  guidance  in 
program  planning  and  development;  (3) 
coordinates  assistance  provided  by  CEH 
to  other  CDC  organizations,  other 
Federal,  State  and  local  Government 
agencies,  the  private  sector,  and  other 
nations;  (4)  provides  administrative, 
fiscal,  information,  publications,  and    * 
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distribution  services  to  CEH;  (5) 
coordinates  CEH  program  activities  with 
other  PHS  agencies  and  other  Federal 
agnncies,  as  appropriate. 

Office  of  Planning,  Legislation,  and 
Information  Management  (HCN13).  (1) 
Within  the  policies  and  guidelines  of 
H»S.  PHS.  and  CDC.  conducts  CEH 
planning  and  evalution  activities 
including  tracking  obiectives  and 
performing  evaluation  studies:  (2) 
provides  information  for  the 
development  of  CEH's  annual  budget 
submission  and  supporting  documents: 
(3)  reviews,  prepares,  and  coordinates 
legislation,  congressional  testimony,  and 
briefing  documents,  develops  proposed 
legislation,  analyzes  bills,  and  provides 
for  other  legislative-related  activities:  (4) 
provides  publications-related  activities 
including  editing,  preparing  articles  and 
drafting  news  releases,  distributing 
publications,  and  bibliographic  services: 

(5)  provides  technical  information 
support  to  the  environmental 
epidemiology,  toxicologic,  and  other 
scientific  services  and  applied  research 
activities  of  CEH:  (6)  coordinates  the 
utilization  of  data,  requests  for  the 
acquisition  of  ADP,  word  processing, 
and  telecommunications  equipment,  and 
the  provision  of  information  services 
with  the  CDC  central  services;  (7) 
provides  liaison  with  staff  offices  and 
other  officials  of  CDC. 

Office  of  Program  Operations  and 
Management  (HCN14).  (1)  Plans, 
coordinates,  and  provides 
administrative  and  management 
support,  advice,  and  guidance  to  CEH; 
(2)  coordinates  CEH-wide 
administrative  management  and  support 
services  in  the  areas  of  fiscal 
management,  personnel,  travel,  and 
other  administrative  services:  (3) 
prepares  annual  budget  plans  and 
budget  justiHcations:  (4)  coordinates 
CEH  requirements  relating  to  contracts, 
grants,  cooperative  agreements,  and 
reimbursable  agreements;  (5)  devptops 
and  implements  administrative  policies, 
procedures,  and  operations,  as 
appropriate,  for  CEH,  and  prepares 
special  reports  and  studies,  as  required, 
in  the  administrative  management  areas; 

(6)  maintains  liaison  with  staff  offices 
and  other  officials  of  CDC. 

Division  of  Birth  Defects  and 
Developmental  Disabilities  (HCN5).  (1) 
Conducts  and  disseminates  findings  of 
epidiologic  research,  investigations, 
demonstrations,  and  programs  directed 
toward  determining  the  environmental, 
both  naturally  occurring  and  man-made, 
causes  of  selected  adverse  reproductive 
outcomes  and  perinatal  and  childhood 
diseases,  inciudmg  developmental 
disabilities:  |2)  plans,  develops. 


establishes,  and  maintains  systems  of 
surveillance  including  registries  for 
monitoring,  evaluating,  and 
disseminating  information  on  these 
conditions;  (3)  develops  and  evaluates 
prevention  strategies  and  provides 
training  and  technical  consultation  and 
assistance  to  States  and  localities  in 
developing  their  capacity  in  planning, 
establishing,  and  maintaining 
surveillance  and  prevention  programs 
for  these  conditions;  (4)  provides 
training  in  the  epidemiology  of  these 
conditions  for  professionals  from  within 
and  outside  the  United  States;  (5)  works 
closely  with  international  organizations 
and  entities  in  developing  strategies  and 
programs  for  reducing  these  conditions; 
(6]  provides  assistance  to  State  and 
local  health  departments  on  community 
exposures  to  teratogenic,  mutagenic, 
embryotoxic.  or  other  environmental 
agents  adversely  interfering  with  normal 
growth  and  development;  (7) 
collaborates  and  coordinates  Division 
activities  with  other  CDC  organizations 
and  PHS  agencies,  as  appropriate. 

Division  of  Chronic  Disease  Control 
(HCN6).  (1)  Serves  as  the  focal  point 
within  CDC  for  the  identification  of 
problems,  needs,  and  recommendations 
of  priorities  for  the  prevention  and 
control  of  chronic  diseases,  including 
health  problems  of  older  persons  and 
environmentally  related  health 
conditions;  (2)  plans,  directs,  and 
conducts  epidemiologic  research  and 
investigations,  demonstrations,  and 
programs  directed  toward  the  definition, 
prevention,  and  control  of  chronic 
diseases  that  are  environmentally 
related,  suspected  of  being 
environmentally  related,  or  of  multiple 
etiologies;  (3)  plans,  develops, 
establishes,  and  maintains  systems  of 
surveillance,  including  registries,  of 
selected  chronic  diseases:  (4)  develops 
and  evaluates  prevention  strategies  and 
provides  training  and  technical 
consultation  and  assistance  to  States 
and  localities  in  planning,  establishing, 
maintaining,  and  evaluating  prevention 
and  control  programs  for  selected 
chronic  diseases;  (5)  conducts 
surveillance  activities  and  epidemiologic 
research  and  evaluation  studies  into  the 
health  effects  of  ionizing  radiation, 
coordinates  PHS/HHS  activities  in 
response  to  radiation  emergencies,  and 
participates  in  response  planning  and 
field  exercises;  (6)  plans  and  conducts 
specially  mandated  epidemiologic 
studies;  (7)  provides  consultation  to 
Federal,  State,  and  local  agencies,  and 
other  national,  international,  and  private 
organizations  on  selected  chronic 
diseases;  (8)  disseminates  to  interested 
individuals  and  wganizations  findings 


from  all  activities;  (9)  serves  as  a 
primary  Federal  resource  of  technical 
assistance  and  expertise  in  the 
epidemiology  and  control  of  selected 
chronic  diseases;  (10)  coordinates 
Division  activities  with  other  CDC 
organizations  and  PHS  agencies,  as 
appropriate. 

Division  of  Environmental  Hazards 
and  Health  Effects  (HCN7).  (1)  Conducts 
and  disseminates  findings  of 
surveillance  and  epidemiologic  research 
and  investigations  of  human  exposure  to 
environmental  hazards,  including  man- 
made  and  naturally  occurring  toxins, 
and  resultant  and  presumed  health 
effects,  including  environmentally 
related  syndromes  of  unknow  etiology; 
(2)  develops  methods  and  conducts 
activities  to  assess  risk  to  human 
populations  from  exposure  to 
environmental  hazards:  (3)  plans, 
develops,  implements,  and  maintains 
surveillance  systems,  including 
registries  relating  to  exposure  to 
environmental  hazards,  e.g.,  lead, 
weather  phenomena,  and  natural 
hazards,  and  to  resultant  diseases  or 
syndromes;  (4)  provides  epidemiologic 
emergency  response  to  natural  and 
other  environmental  disasters;  (5) 
maintains  liasion  with  and  serves  as  a 
primary  Federal  resource  of  specialized 
technical  and  managerial  assistance  and 
consultation  to  Federal,  State  and  local 
agencies,  and  other  national, 
international,  and  private  organizations 
on  a  wide  range  of  environmental  health 
issues  including  natural  and  other 
environmental  disasters:  (6)  provides 
consultation  and  technical  assistance  on 
the  development  and  implementation  of 
environmental  health  programs 
addressing  the  prevention  of  human 
health  problems  associated  with 
environmental  toxicants,  climate 
extremes,  lead  hazards,  and  other  health 
hazards;  (7)  develops  mechanisms  to 
disseminate  information  on 
environmental  health  technologies  to 
State  and  local  health  departments,  and 
to  other  agencies  with  related 
responsibilities;  (8)  assists  States  and 
local  governments  in  the  development  of 
personnel,  training  programs,  and  other 
services  to  deal  with  chemical  and  other 
environmental  health  hazards;  (9) 
coordinates  Division  activities  with 
other  CDC  organizations  and  PHS 
agencies,  as  appropriate. 

Division  of  Environmental  Health 
Laboratory  Sciences  (HCNS).  (1) 
Develops  and  maintains  a  national 
laboratory  response  capability  for 
applying  state  of  the  art  technology  to 
the  resolution  of  noninfectious 
environmental  health  emergencies  and 
the  identification  of  hazardous 


substances  in  the  population:  (2) 
provides  services,  advice,  assistance, 
iind  information  to  State  and  local 
public  health  authorities.  Federal 
agencies,  international  organizations, 
academic,  international,  and  private 
laboratories,  and  professional 
orjjanizations  to  support  laboratory 
science  in  the  fields  of  environmental 
health  and  noninfectious  chronic 
diseases:  (3)  assists  in  increasing  the 
capacity  of  State,  national,  and 
international  laboratories  through 
training,  technology  transfer, 
cooperative  agreements,  and  other 
mechanisms  to  respond  to 
environmental  and  chronic  disease 
public  health  problems;  (4)  measures, 
estimates,  and  predicts  the  incidence  of 
exposure  to  substances  in  the 
environment  through  laboratory  support 
of  surveillance,  surveys,  registries,  and 
other  epidemiologic  studies:  (5) 
describes  and  evaluates  associations 
between  environmental  exposures  and 
adverse  health  outcomes  by  evaluating 
laboratory  information  from 
epidemiologic  studies,  and  by 
developing  and  maintaining  a  broad 
base  of  normative  and  diagnostic 
laboratory  data:  (6)  develops  and 
validates  advanced  laboratory 
technology  for  assessing  both  public 
health  problems  in  selected  chronic 
diseases  and  genetics,  and  health  effects 
in  persons  exposed  or  potentially 
exposed  to  chemical  toxicants  or  other 
onviromental  agents:  (7)  provides 
leadership  in  coordinating  efforts  in 
States  and  in  national  and  international 
organizations  concerned  with 
standardizing  selected  laboratory 
measurement  systems;  (8)  conducts  and/ 
or  supports  special  laboratory  and 
epidemiologic  programs:  (9J  collaborates 
with  other  CDC  organizations  and  PHS 
agencies,  as  appropriate. 

Division  of  Injury  Epidemiii/o};y  and 
Control  (HCN9).  (1)  Proposes  goals  ami 
objectives  for  unintentional, 
nonoccupational  national  injury 
prevention  and  control  programs, 
recommends  priority  prevention 
activities  and  facilitates  similar 
analyses  by  other  interested  Federal. 
State,  and  local  agencies:  (2)  plans, 
directs,  and  conducts  epidemiologic 
research  focused  on  development  and 
evaluation  of  strategies  to  prevent 
injuries;  (3)  plans,  establishes,  and 
evaluates  surveillance  systems  to 
monitor  national  trends  in  morbidity 
and  epidemiology  of  injuries  and  to 
facilitate  surveillance  by  State  and  local 
agencies:  (4)  develops,  implements, 
directs,  and  evaluates  demonstration 
programs  to  prevent  injuries:  (5) 
provides  technical  and  management 
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consultation  and  assistance  to  States 
and  localities  in  assessing  the  problem 
of  injuries,  planning  prevention 
programs,  and  evaluating  these 
prevention  activities:  (6)  develops, 
directs,  and  provides  technical  and 
managerial  training  in  the  prevention  of 
injuries:  (7)  disseminates  findings  from 
all  activities  to  Federal,  State,  and  local 
agencies,  private  organizations,  and 
other  national  and  international  groups: 
(8)  conducts  on-site  reviews  and 
analyses  documents  relating  to  the 
testing,  transportation,  or  disposal  of 
biological/chemical  warfare  agents;  (9) 
serves  as  a  primary  Federal  resource  of 
technical  assistance  and  management 
expertise  in  the  epidemiology  and 
prevention  of  unintentional, 
nonoccupational  injuries:  (10) 
coordinates  Division  activities  with 
other  CDC  organizations.  PHS  agencies, 
and  other  Federal  agencies  and  private 
organizations,  as  appropriate. 

Dated:  AuRust  15. 1985. 
lames  F.  Dickson. 

Acting  Assistant  Secretary  for  Health. 
|FR  Doc.  85-20344  Filed  8-23-85:  8:45  ani| 
BILLING  CODE  4160-1S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Pascua  Yaqui  Indian  Reservation, 
Arizona;  Acceptance  of  Retrocession 
of  Jurisdiction 

August  14.  1985. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Executive 
Order  No.  11435  of  November  21. 1968, 
(33  FR  17339]  and  redclegated  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8. 1  hereby  accept,  as  of  12:01 
a.m..  MST.  of  the  day  following 
publication  of  this  notice  in  the  Federal 
Register,  retrocession  to  the  United 
States  of  all  jurisdiction.  Civil  and 
criminal,  over  the  Pascua  Yaqui  Indian 
Reservation  which  was  vested  in  the 
State  of  Arizona  by  section  1(c)  of  the 
Act  of  September  la  1978.  Pub.  L.  95- 
375.  25  U.S.C.  1300f(c)  and  section  3  of 
the  Act  of  December  23. 1982.  Pub.  L  97- 
386.  96  Slat.  1946. 

The  retrocession  herein  accepted  was 
offered  by  Proclamation  of  the  Governor 
of  the  State  of  Arizona  dated  October  4. 
1984,  By  Resoluton  No.  C-42-84(A). 
dated  September  3. 1984.  the  Pascua 
Yaqui  Tribe  requested  that  the  State  of 


Arizona  retrocede  civil  and  criminal 
jurisdiction  to  the  United  States. 
lame*  S.  Bregman. 

Acting  Deputy  Assistant  Secretary— Indian 
Affairs. 

|FR  Doc.  85-20352  Filed  8-23-85;  8:45  am) 

BILUNG  COOC  4310-03-M 


Fist)  and  WiMJiife  Service 

Endangered  and  Threatened  Species; 
Receipt  of  Application  for  Permit 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  ei  seq.]: 
rR7-691992 
Applicant;  Nichoias/Hendrix/Post  Corp..  Kf\ 

l^TflO.  FI.. 

The  applicant  requests  a  permit  for 
incidental  taking  in  order  to  capture  all 
specimens  of  Key  Largo  wood  rats 
iNeotomafloridiona  small i)  and  Key 
Largo  cotton  mice  (Peromyscus 
^ossypinus  allapaticola)  from  one  acn- 
of  a  three-acre  tract  he  owns  and  wishes 
to  clear  for  development,  and  transplant 
the  specimens  to  nearby  sites. 
PRr-696581 

Applicant:  fohn  M.  Hinerwadel,  .North 
Sxracuse.  NY. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
bonfebok  (Damaliscus  dorcos  dorcasi 
culled  from  the  captive  herd  of  Mike 
D  iMton,  Couzierskraal.  Bredasddorp. 
Cape  Province.  South  Africa,  for  the 
purpose  of  enhancement  of  propagation 
PRT-697111 

.Applicant:  lames  T.  Parsons.  Birmingham. 
AI. 

The  applicant  requests  a  ^lermil  to 
import  a  sport-}iunted  trophy  of  a 
bonlebok  (Damaliscus  dorcas  dvrcusl 
culled  from  the  captive  herd  of  C.J. 
Rofief.  Greenlands  Game  Ranch  in 
Harrismith.  South  Africa,  for  the 
purpose  of  enhancement  of  propagation. 
PRT-690918 

Applicant;  Albert  A.  Cheramie.  Golden 
Meadow.  LA. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
bontebok  (Damaliscus  dorcas  dorcasi 
culled  from  the  captive  herd  of  the 
Clober  Ranch.  Mafeking.  South  Africa. 
for  Ihe  purpose  of  enhancement  of 
propagation. 

PRT-697.129 

Applicant:  Darryi  |.  Hastings.  Rochester.  Ml 
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The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
bonlebok  (Damaliscus  dorcas  dorcas) 
culled  from  Ihe  captive  herd  of  Frank 
Bovvker  of  Crahamstown.  South  Africa, 
for  the  purpose  of  enhancement  of 
propagation. 

PRT-697808 

Applicant:  Bernard  C.  Ftennings.  Modesto. 
CA. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
bontebok  (Damaliscus  dorcas  dorcas) 
culled  from  the  captive  herd  of  Theo 
Erasmus,  Free  Slate  Safaris,  South 
Africa,  for  the  purpose  of  enhancement 
of  propagation. 
PRT-694184 

Applicant.  Robert  Trembalh/Austin  Zoo, 
Austin,  TX. 

The  applicant  requests  a  permit  to 
import  5  captive-born  cheetah 
(Aclnonyx  jubatus)  from  Neil  Hulett, 
Natal.  South  Africa,  for  enhancement  of 
propagation. 
PRT-697813 
Applicant:  Dan  Mooney.  Kerrville.  TX. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
bontebok  (Damaliscus  dorcas  dorcas) 
culled  from  the  captive  herd  of  Phil  van 
der  Merwe.  Skietkuil.  Cape  Province, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  propagation. 
PRT-697170 
Applicant:  Dallas  Zoo,  Dallas.  TX. 

The  applicant  requests  a  permit  to 
export  nine  (9)  captive-bom  San 
Francisco  garter  snakes  (Thamnophis 
sirtalis  tetrataenia)  to  the  jersey 
Wildlife  Preservation  Trust.  Jersey,  for 
the  purpose  of  enhancement  of 
propagation  of  the  species. 
PRT-697917 

Applicant:  Naiiona!  Park  Service,  Golden 
Gate  National  Recreation  Area,  San 
Francisco,  CA. 

The  applicant  requests  a  permit  to 
remove  and  reduce  to  possession  (take) 
one  specimen  of  Ravens  Manzanita 
(Arcostaphylos  hookeri  ravenii)  to  serve 
as  parental  stock  for  artificial 
propagation  of  specimens  to  return  to 
the  wild. 

PRT-696999 

Applicant:  Fresno  Zoo.  Fresno,  CA. 

The  applicant  requests  a  permit  to 
export  three  (3)  captive-bom  timber 
wolves  (Canis  lupus)  to  the  Zacango 
Zoo,  Toluca,  Mexico,  for  enhancement 
of  the  propagation  and  survivial  of  the 
species. 
PRT-697730 
Applicant:  Honolulu  Zoo.  Honolulu,  HI. 


The  applicant  requests  a  permit  to 
import  one  captive  born  female  Asian 
elephant  (Elephas  maximus)  from  India 
for  enhancement  of  propagation  of  the 
species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611, 1000  North  Glebe  Road, 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  August  20. 1985. 
Larry  LaRochelle, 

Acting  Chief.  Branch  of  Permits,  Federal 
Wildlife  Permit  Office. 
|FR  Doc.  85-20273  Filed  8-23-85;  8:45  am] 
BILLING  CODE  4310-SS-H 


Bureau  of  Land  Management 

IAA-6661-C] 

Alaska  Native  Claims  Selection; 
Ekiutna,  Inc. 

Correction 

In  FR  Doc.  85-19729  appearing  on 
page  33418  in  the  issue  of  Monday, 
August  19, 1985,  make  the  following 
corrections:  In  the  first  column,  in  the 
first  paragraph,  in  the  sixth  line,  "40  FR' 
should  read  "50  FR";  in  the  second 
paragraph,  in  the  third  line,  "1988" 
should  read  "1985". 

BILUNG  CODE  1S05-01-M 


Alaska  Native  Claims  Selection; 
Sealaska  Corp. 

Correction 

In  FR  Doc.  85-19593  appearing  on 
page  33116  in  the  issue  of  Friday,  August 
16, 1985.  make  the  following  correction: 
In  the  first  column,  in  the  third 
paragraph,  in  the  third  line,  remove  the 
words  "30  days  after". 

BILUNQ  CODE  150S-01-M 


Resource  Management  Plans; 
Colorado;  Partial  Record  of  Decision 
for  the  San  Juan-San  Miguel  Planning 
Area 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 


action:  Notice  of  Availability  of  Partial 
Record  of  Decision  for  the  San  Juan-San 
Miguel  Planning  Area,  Montrose 
District,  Colorado. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  has  issued  a 
Partial  Record  of  Decision  on  the  Final 
San  Juan-San  Miguel  Resource 
Management  Plan/Environmental 
Impact  Statement  (FRMP/EIS). 

ADDRESS:  Copies  of  the  Partial  Record 
of  Decision  are  available  upon  request 
at  the  San  Juan  Resource  Area  Office. 
Bureau  of  Land  Management,  Federal 
Building,  Room  102,  701  Camino  del  Rio, 
Durango.  Colorado  81301,  telephone 
(303)  247-4982:  or  Uncompahgre 
Resource  Area,  2505  South  Townsend, 
Montrose,  Colorado  81401. 

FOR  FURTHER  INFORMATION  CONTACr. 

David  J.  Miller,  San  Juan  Resource  Area 
Manager,  Federal  Building,  Room  102, 
701  Camino  del  Rio,  Durango,  Colorado 
81301,  telephone  (303)  247^082;  or 
Lance  Nimmo,  Uncompahgre  Resource 
Area  Manager,  2505  South  Townsend, 
Montrose,  Colorado  81401,  telephone 
(303)  249-7791. 
SUPPLEMENTARY  INFORMATION: 

Alternatives  Analyzed:  Four 
alternatives  for  managing  the  resources 
were  considered:  Current  Management, 
Resource  Conservation,  Resource 
Utilization,  and  Preferred. 

The  Current  Management  Alternative 
emphasized  current  management 
direction,  policies,  and  existing  land  use 
plans:  it  was  the  No  Action  Alternative 
required  by  the  National  Environmental 
Policy  Act, 

The  Resource  Conservation 
Alternative  emphasized 
nonconsumptive  natural  resource 
values. 

The  Resource  Utilization  Alternative 
emphasized  consumptive  use  of 
resources  in  the  planning  area. 

The  Preferred  Alternative  (called  the 
Proposed  Plan  in  the  Final 
Environmental  Impact  Statement) 
balances  competing  demands  by 
providing  goods  and  services  while 
protecting  important  environmental 
values. 

Decision:  The  decision  is  to  adopt  the 
Proposed  Plan  as  the  San  Juan-San 
Miguel  Resource  Management  Plan 
except  where  the  BLM  Director 
authorized  certain  changes  in  response 
to  public  comments  on  the  Final  RMP/ 
EIS.  This  document  identifies  one 
decision  reached  by  BLM.  Further 
decisions  will  be  documented  in  a 
subsequent  Record  of  Decision  (ROD)- 


when  the  remaining  protests  are 
resolved  by  decision  of  the  Director.  The 
specific  action  contained  in  this 
document  is: 

A  wild  horse  herd  consisting  of  an  average 
of  50  horses  will  be  maintained  on  the  Spring 
Creek  Basin  rangeland.  All  wild  horses  will 
be  removed  from  the  Naturita  Ridge  area. 
This  decision  responds  to  a  desire  by  the 
public  to  maintain  a  wild  horse  herd  in 
southwestern  Colorado,  while  minimizing 
conflicts  with  other  resources  and  users  of 
the  public  lands. 

Mitigation  Measures:  All  practical 
measures  will  be  taken  to  mitigate 
adverse  impacts.  These  measures  will 
be  strictly  enforced  during 
implementation  of  the  RMP.  Monitoring 
will  tell  how  effective  these  measures 
are  in  minimizing  environmental 
impacts.  Additional  measures  to  protect 
the  environment  may  be  taken  during  or 
following  monitoring  as  warranted. 

Dated:  August  16. 1985. 
Kannon  Richards, 
Hiiraau  of  Land  Management. 
|KR  Uoc.  85-20353  Filed  8-23-85;  8:45  amj 
BILUMG  CODE  431fr-JS-M 

IES-035241,  Group  58) 

Louisiana;  Filing  of  Plat  of  Dependent 
Resurvey 

August  20.  1985. 

1.  The  plat  of  the  dependent  resurvey 
of  the  Tunica-Biloxi  Indian  Reservation 
in  section  65,  Township  2  North,  Range  4 
F.dst,  Louisiana  Meridian.  Louisiana,  will 
be  officially  filed  in  the  Eastern  States 
Office,  Alexandria,  Virginia  at  7:30  a.m.. 
on  October  4, 1985. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey, 
Eastern  States  Office,  Bureau  of  Land 
Management,  350  South  Pickett  Street, 
Alexandria.  Virginia  22304.  prior  to  7:30 
a.m.,  October  4, 1985. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane }.  Bauman, 

D(  'puty  State  Director  for  Cadastral  Survey. 
|FR  Doc.  85-20358  Filed  8-23-85:  8:45  am) 
BILLING  COOE  431»-GJ-M 


Federal  Register  /  Vol.  50,  No.  165  /  Monday.  August  26.  1985  /  Notices  34557 


with  the  State  of  Arizona  in  order  to 
achieve  more  efficient  management  of 
the  public  land  through  consolidation  of 
ownership. 

The  following  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  the  Federal  Land  Policy  and 
Management  Act  of  1976.  according  to 
section  206(a)  (90  Stat.  2758.  43  U.S.C. 
1716). 

Gila  and  Salt  River  Meridian,  L,a  Paz  and 
Mohave  Counties,  Arizona 
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Realty  Action;  Exchange  of  Public 
Lands;  La  Paz  and  Mohave  Counties, 
AZ 

The  Bureau  of  Land  Management 
(BI.M)  proposes  to  exchange  public  land 


Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis.  In  e.xchange  for  these  lands, 
the  United  States  will  acquire  presently 
undescribed  lands  throughout  the  state. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
notice  will  segregate  the  public  lands  as 
described  in  this  notice  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws  or  Geothermal 
Steam  Act. 

The  segregation  of  the  above 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation,  or  the  expiration  of  two 


years  from  the  date  of  the  publication. 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  diiys 
from  the  date  shown  below,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Yuma  District  Office. 
Post  Office  Box  5680,  Yuma,  Arizona 
65364. 

Dated:  August  16. 1985. 
|.  Darwin  Snell, 

District  Manager.  Yuma  District  Office. 
|FR  Doc.  85-20357  Filed  8-23-85:  8:45  omj 

nUJNG  CODE  4310-32-M 


INTERSTATE  COMMERCE 
COMMISSION 

I  Finance  Docket  No.  30682) 

Hammermill  Paper  Co.;  Exemption 
From  49  U.S.C.  10746, 10901, 11301, 
and  11343  etseq. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  (1)  the  Allegheny 
Railroad  Company,  Hammermill  Paper 
Company's  (Hammermill)  wholly- 
owned,  to-be-formed  subsidiary  (a)  from 
the  provisions  of  49  U.S.C.  10901  with 
respect  to  the  oi}eration  of  certain  lines 
of  railroad  and,  in  connection  with  the 
acquisition  of  a  lease  and  operating 
agreement  and  an  agreement  to 
interchange,  (b)  from  the  provisions "of 
49  U.S.C.  11301  with  respect  to  the 
issuance  of  securities,  and  (c)  from  the 
provisions  of  49  U.S.C.  10746;  and  (2) 
Hammermill  from  the  provisions  of  49 
U.S.C.  11343  with  respect  to  its 
acquisition  of  a  controlling  interest  in 
IWK&]  Railroad  Company. 

DATES:  This  exemption  will  be  effective 
on  August  21, 1985.  Petitions  to  reopen 
must  be  filed  by  September  16,  1985. 
ADDRESSES:  Send  pleadings  referring  to 

Finance  Docket  No.  30682  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  representative:  Virginia 
D.  Green,  1150  Connecticut  Avenue, 
N\V.  Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Citomer.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Wa.shinton.  DC  20423.  or  call  28J^-4357 
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(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  August  2.  1985. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Gradison.  Commissioners  Sterrett, 
Andre.  Simmons.  Lamboley  and  Strenio. 
Commissioner  Lamboley  concurred  with  a 
separate  expression.  Chairman  Taylor  was 
absent  and  did  not  participate. 
lames  H.  Bayne, 
Secretary. 

|FR  Doc.  85-20289  Filed  8-23-85:  8:45  am] 
BILLING  COOe  703S-«1-M 


[Finance  Docket  No.  30687] 

Missouri  Pacific  Railroad  Co.,  Lease 
Exemption;  Consolidated  Rail  Corp. 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  11343  et  seq., 
the  lease  by  Missouri  Pacific  Railroad 
Company  of  a  1.8-mile  line  of 
Consolidated  Rail  Corporation  between 
Altamont  and  East  St.  Elmo,  IL,  subject 
to  standard  employee  protective 
conditions. 

DATES:  This  exemption  is  effective  on 
September  25. 1985.  Petitions  to  stay 
must  be  filed  by  September  5. 1985  and 
petitions  for  reconsideration  must  be 
filed  by  September  16. 1985. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30687  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC.  20423. 

(2)  James  C.  Stroo,  1416  Dodge  Street. 
Omaha,  NE  68179. 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll-free  800- 
424-5403. 

Decided:  August  19. 1985. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Gradison,  Commissioners  Sterrett, 
Andre.  Simmons.  Lamtioley.  and  Strenio. 
Chairman  Taylor  was  absent  and  did  not 
participate  in  this  proceeding.  Commissioner 
Sterrett  did  not  participate  in  this  proceeding. 

lames  H.  Bayne, 

Secretary. 

[FR  Doc.  85-20290  Filed  8-23-85:  8:45  am] 

BILLING  COOE  7036-01-11 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Festivals  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  Monday,  September  9, 1985  from 
9:00  am-5:30  pm,  and  on  Tuesday, 
September  10, 1985  from  9:00  am-5:30  pm 
in  Room  730  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  10, 1985  from 
1:30-3:00  pm  to  discuss  policy  issues  and 
guidelines. 

The  remaining  sessions  of  this 
meeting  on  September  9, 1985  from  9:00 
am-5:30  pm  and  September  10, 1985  from 
9:00  am-12:30  pm  and  3:00-5:30  pm  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 

Dated:  August  20. 1985. 
|ohn  H.  Clark. 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endot^-ment  for  the  Arts. 
[FR  Doc.  85-20264  Filed  8-23-85;  8:45  am] 
BILUNG  COOE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Physics; 
Subcommittee  for  Review  of  the  NSF 
Nuclear  Science  Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92^63,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committtee  for  Physics; 
Subcommittee  for  the  Review  of  the  NSF 
Nuclear  Science  Programs. 


Date  and  time: 
September  10.  1985:  9:00  a.m.  to  9:30  p.m. 
September  11,  1985:  8:00  a.m.  to  4:00  p.m. 

Place:  Room  341.  National  Science 
Foundation.  1800  G  Street,  NW.,  Washington. 
DC  20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Marcel  Bardon. 
Director.  Division  of  Physics.  Room  341. 
National  Science  Foundation,  Washington. 
DC.  20550.  Telephone:  (202)  357-7985. 

Purpose  of  subcommittee:  To  provide 
oversight  concerning  NSF  support  and 
planning  for  research  in  nuclear  science. 

Agenda:  To  review  NSF  Nuclear  Science 
Section  documentation  as  part  of  the  program 
oversight  function. 

Reason  for  closing:  The  meeting  will  deal 
with  a  review  of  grants  and  declinations  in 
which  the  Subcommittee  will  review 
materials  containing  the  names  of  applicant 
institutions  and  principal  investigators  and 
privileged  information  from  the  files 
pertaining  to  the  proposals.  The  meeting  will 
also  include  a  review  of  the  peer  review 
documentation  pertaining  to  applicants. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Managment  Officer  was  delegated 
the  authority  to  make  such  determinations  by 
the  Director.  NSF.  on  July  6. 1979. 

Dated:  August  21. 1985. 
M.  Rel>ecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  85-20274  Filed  8-23-85;  8:45  am] 
BILUNG  COOE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  73— Physical 
Protection  of  Plants  and  Materials. 

3.  The  form  number  if  applicable:  Not 
applicable. 
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4.  How  often  the  collection  is 
required:  Reports  are  submitted  at 
irregular  intervals  as  events  occur. 
Licensee  logs  are  submitted  to  NRC 
every  three  months. 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  who  are  authorized  to 
operate  a  nuclear  power  reactor  or  fuel 
reprocessing  plant,  who  possess  or  use 
special  nuclear  material  or  spent  reactor 
fuel  in  excess  of  100  grams,  are 
authorized  to  transport  or  deliver  to  a 
carrier  for  transportation  or  to  take 
delivery  of  special  nuclear  material  or 
spent  reactor  fuel  in  excess  of  100 
grams,  or  who  import  or  export  special 
nuclear  material. 

6.  An  estimate  of  the  number  of 
responses:  720 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  5.220. 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L.  96-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  is  proposing 
revisions  to  10  CFR  73.71  to  clarify  the 
requirements  for  the  reporting  of 
safeguards  events.  Certain  definitions  of 
safeguards  events  would  be  eliminated 
or  redefined.  Telephonic  notification 
and  followup  reporting  requirements  for 
safeguards  events  would  be  revised. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H 
Street.  NW..  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer.  Jefferson 
B.  Mill,  (202)395-7340. 

The  NRC  Clearance  Officer  is  R. 
Stephen  Scott.  (301)  492-8585. 

Dated  at  Bethesda.  Maryland,  this  21st  day 
of  August,  1985. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Norry.  • 

Director,  Office  of  Administration.         ~  - 
jKR  Doc.  85-20338  Filed  8-23-85;  8:45  amj 
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IDocket  No.  50-321) 

Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License  and  Opportunity  for  Prior 
Hearing;  Georgia  Power  Co.  et  al. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
57  issued  to  Georgia  Power  Company. 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia. 
City  of  Dalton.  Georgia  (the  licensees), 
for  operation  of  the  Edwin  I.  Hatch 
Nuclear  Plant.  Unit  No.  1.  located  in 
Appling  County.  Georgia. 


In  accordance  with  the  licensees' 
application  for  amendment  dated  July 
24. 1985.  the  amendment  would  modify 
the  Technical  Specifications  for  Hatch 
Unit  1  to  account  for  and  support 
modifications  to  the  plant  design 
associated  with  the  planned  final 
installation  of  an  Analog  Transmitter 
Trip  System  (ATTS).  The  proposed 
revisions  include  changes  to  the 
following: 

1.  Surveillance  and  trip  setpoint 
requirement  for  the  ATTS  components: 

2.  Reactor  core  isolation  cooling 
turbine  exhaust  pressure  trip  setpoint: 

3.  Drywell  pressure  sensor  functions; 

4.  Post-accident  monitoring 
instrumentation  ranges  and  surveillance 
requirements; 

5.  Trip  setpoint/allowable  values  for 
reactor  vessel  water  level,  shroud  water 
level  and  reactor  steam  dome  pressure 
instruraents; 

6.  Reactor  steam  dome  pressure 
permissive  setpoint  for  Core  Spray  and 
Low  Pressure  Coolant  Injection  System 
injection  valves:  and    - 

7.  Nomenclature  changes. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  September  25. 1985.  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  iii'erest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

Pts  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petion  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  shall  be  filed  with  the 
Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  D.C.  by  the  above  date. 
Where  petitions  are  filed  duri.ng  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800)  - 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  F.  Slolz:  (petitioner's 
name  and  telephone  number  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
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Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555.  and  to  G.F.  Trowbridge. 
Shaw.  Pittman.  Potts  and  Trowbridge. 
1800  M  Street.  NW.,  Washington.  D.C. 
20036,  attorney  for  the  licensees. 

\ontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
spt- cified  in  10  CFR  2.714(a)(l){iHv)  and 
2.n4(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  24, 1985.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington.  D.C, 
and  at  the  Appling  County  Public 
Library,  301  City  Hall  Drive.  Baxley, 
Georgia. 

Dated  a  Bethesda.  Maryland,  this  20th  day 
of  August.  1985. 

Fur  the  Nuclear  Regulatory  Comnirssion. 
|ohn  F.  Slolz, 

Chief.  Operating  Reactors  Branch  No.  4, 

Di  I  ision  of  Licensing. 

|FR  Doc.  85-20339  Filed  8-23-85;  8.45  am) 
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[Docket  Na  50-321) 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Prior 
Hearing;  Georgia  Power  Co.  et  a*. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
57  issued  to  Georgia  Power  Company, 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia, 
City  of  Dalton.  Georgia  (the  licensees), 
for  operation  of  the  Edwin  I.  Hatch 
Nuclear  Plant,  Unit  No.  1,  located  in 
Appling  County,  Georgia. 

In  accordance  with  the  licensees' 
application  for  amendment  dated 
August  1, 1985.  the  amendment  would 
modify  the  Technical  Specifications  for 
Hatch  Unit  1  to:  (1)  Delete  the  current 
requirements  that  certain  Emergency 
Core  Cooling  Systems  (ECCS)  be 
demonstrated  to  be  operable  when  a 
redundant  or  associated  safety-related 
component  is  declared  inoperable;  (2) 
modify  the  current  requirements  for 


inservice  inspection  of  the  reactor 
coolant  system  pressure  boundary;  (3) 
decrease  the  number  of  plant  service 
water  pumps  required  to  be  operable 
prior  to  startup:  (4)  delete  monthly 
operability  tests  for  ECCS  pumps  and 
valves;  (5)  provide  requirements  to  test 
Class  1,  2,  and  3  components  in 
accordance  with  section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code:  and  (6) 
make  miscellaneous  editorial  changes. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  September  25, 1985.  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  parly  in  the 
proceeding  must  file  a  written  petition 
for  leave  io  inter\'ene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  Filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  parly  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 


the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  lo 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  lo  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  shall  be  filed  with  the 
Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  F.  Stolz:  (petitioner's 
name  and  telephone  number:  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  lo  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  G.F.  Trowbridge, 
Shaw,  Pittman,  Potts  and  Trowbridge. 
1800  M  Street,  NW..  Washington.  DC 
20036.  attorney  for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 


request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l){i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  1. 1985,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  DC, 
and  at  the  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley. 
Georgia. 

Duted  at  Delhesda.  Maryland  this  20th  day 
of  August.  1985. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  F.  Stolz. 

Chief.  Operating  Reactors  Branch  No.  4, 
Division  of  Licensing. 
|FR  Doc.  85-20340  Filed  8-23-85;  8:45  am] 
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(Docket  No.  50-305] 

Withdrawal  of  Application  for 
Amendment  To  Facility  Operating 
Licenses;  Wisconsin  Public  Service 
Corp. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Wisconsin  Public 
Service  Corporation  (the  licensee)  to 
withdraw  its  August  7. 1981  application 
of  the  Kewaunee  Nuclear  Power  Plant 
located  in  Kewaunee  County, 
Wisconsin.  The  proposed  amendment 
would  have  revised  the  provisions  in  the 
Technical  Specifications  for  the 
Kewaunee  Plant  in  regard  to  testing 
pressure  isolation  valves  at  variance  to 
our  Order  of  April  20, 1981.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of  the 
Amendment  in  the  Federal  Register  on 
July  20, 1983  (48  FR  33095).  By  letter 
dated  July  19, 1985,  the  licensee 
requested,  pursuant  to  10  CFR  2.107, 
permission  to  withdraw  its  application 
for  the  proposed  amendment.  The 
Commission  has  considered  the 
licensee's  July  19, 1985  request  and  has 
determined  that  permission  to  withdraw 
the  August  7, 1981  application  for 
amendment  should  be  granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  NRC  Order  of  April  20, 
1981;  (2)  the  application  for  amendment 
dated  August  7, 1981;  (3)  the  licensee's 
letter  dated  July  19, 1985,  withdrawing 
the  application  for  license  amendment; 
and  (4)  our  letter  dated  August  19. 1985. 
All  of  the  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  University  of  Wisconsin 
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Library  Learning  Center.  2402  Nicolet 
Drive.  Green  Bay,  Wisconsin  54301. 

Dated  at  Bethesda,  Maryland  this  19th  day 
of  August  1985. 
Steven  A.  Varga, 

Chief.  Operating  Reactors  Branch  No.  1. 

Division  of  Licensing. 

[FR  Doc.  85-20341  Filed  8-23-85:  8:45  am) 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  1C- 14685;  File  No.  812-6138] 

The  Guardian  Insurance  &  Annuity 
Company,  Inc.,  et  al.;  application  and 
Opportunity  for  Hearing 

August  20. 1985. 

Notice  is  hereby  given  that  The 
Guardian  Insurance  &  Annuity 
Company.  Inc.  ("Guardian").  201  Park 
Avenue  South.  New  York,  NY  10003.  and 
The  Guardian  Separate  Account  B, 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  a  unit 
investment  trust  (the  "Account") 
(collectively  known  as  "Applicants"),  as 
issuers  of  certain  single  premium 
variable  life  insurance  contracts  funded 
by  the  Account,  filed  an  application  on 
June  24. 1985,  and  an  amendment  thereto 
on  August  13, 1985,  for  an  order 
pursuant  to  Section  6(c)  of  the  Act. 
exempting  Applicants  from  the 
provisions  of  sections  9(a).  12(d)(1), 
13(a),  15(a),  15(b),  26(a)(2),  and  27(c)(2) 
of  the  Act,  and  from  Rule  6e2(b)(15) 
thereunder,  to  the  extent  necessary  to 
permit  transactions  described  in  the 
application.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
represenafions  contained  therein,  which 
are  summarized  below,  and  are  referred 
to  the  Act  and  rules  thereunder  for  a 
statement  of  the  relevant  provisions. 

Sections  12(d)(1),  26(a)(2)  and  27(c)(2) 

Under  Applicants'  proposed  structure, 
the  Account  would  invest  at  net  asset 
value  in  shares  issued  by  either  the 
Value  Line  Centurion  Fund,  Inc.,  The 
Guardian  Cash  Fund,  Inc.,  The  Guardian 
Stock  Fund.  Inc.,  or  the  The  Guardian 
Bond  Fund,  Inc..  ("the  Funds"),  each  of 
which  is  a  diversified  open-end 
management  investment  company,  or 
units  of  a  unit  investment  trust.  The 
Shearson  Lehman  Brothers  Fund  of 
Stripped  ("Zero")  U.S.  treasury 
Securities,  Series  A,  and  any  subsequent 
series  ("Zero  Trust"),  to  be  established 
by  Shearson  Lehaman  Brothers.  Inc. 
("Shearson").  The  Zero  Trust  is 
registered  under  the  Act  and  will  be 
comprised  of  multiple  unit  investment 


trusts  ("Trusts"),  each  Trust  containing 
U.S.  Treasury  securities  which  have 
been  stripped  of  their  unmatured 
interest  coupons,  interest  coupons  which 
have  been  stripped  from  U.S.  Treasury 
securities,  and  receipts  and  certificates 
for  such  stripped  obligations  and 
coupons  ("zero  coupon  bonds").  The 
Account  will  purchase  units  of  each 
Trust  based  upon  the  net  transactions 
by  contractowners.  Applicants  state  that 
the  total  offering  price  of  Zero  Trust 
units  placed  in  the  Account,  whether 
they  are  sold  to  the  Account  in  the 
primary  or  secondary  market,  will 
include  a  "transaction  chai^ge."  At  the 
time  of  purchase,  the  Account  will  pay 
that  portion  of  the  total  price  of  the  units 
equal  to  their  "net  asset  value." 
Guardian  will  directly  pay  to  shearson 
out  of  its  general  assets  a  transaction 
charge,  which  is  currently  designed  to 
range  from  .5-2.0%  of  the  offering  price 
depending  upon  the  maturity  of  the 
Trusts  for  which  securities  are 
purchased.  Thereafter,  Guardian  will 
seek  to  be  reimbursed  for  the  amounts 
advanced  by  assessing  a  charge  on  the 
assets  of  the  Account  held  in  the 
investment  divisions  investing  in  the 
Zero  Trust.  Applicants  represent  that 
this  charge  may  vary,  but  will  only 
reflect  actual  costs.  These  actual  costs 
will  include  an  element  of  interest 
compensating  Guardian  for  the  delay  in 
recouping  amounts  advanced. 
Applicants  state  that  the  rate  of  interest 
will  be  based  on  the  current  yield  for 
U.S.  Treasury  bonds  having  a  maturity 
equal  to  the  weighted  average  maturity 
of  the  bonds  held  in  the  Zero  Trust. 
Applicants  represent  that  the  total 
charge  against  account  assets  will  never 
exceed  an  effective  annual  rate  of  .50 
percent  of  the  average  daily  net  assets 
of  each  of  the  Account's  investment 
divisions  investing  in  the  Trusts. 

Guardian  and  the  Account  seek  relief 
from  the  provisions  of  section  12(d)(1)  to 
allow  the  Account  to  acquire  the  units  of 
the  Zero  Trust  and  from  sections  26(a)(2) 
and  27(c)(2)  to  the  extent  necessary  to 
permit  Guardian  to  recover  through  an 
asset  charge  the  amounts  paid  by  it  to 
Shearson  in  connection  with  the 
Account's  acquisition  of  Zero  Trust 
units.  In  support  of  their  application. 
Applicants  assert  that  this  proposed 
structure  does  not  raise  legal  or  policy 
issues  materially  different  from  the 
common  sepaFate  account  structure  in 
which  a  unit  investment  trust  invests 
solely  in  shares  of  an  underlying  open- 
end  management  investment  company. 
which  Applicants  assert  is  permitted  by 
section  12(d)(1)(E)  of  the  Act.  Moreover. 
Applicants  note  that  by  permitting  the 
investment  divisions  of  the  Account  to 
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be  allocated  to  the  Zero  Trust,  which 
invests  in  zero  coupon  bonds, 
contractowners  will  have  available  an 
investment  vehicle  that  will  have  a  Hxed 
yield  for  a  specified  period  of  time. 
Applicants  contend  that  the  proposed 
transaction  does  not  run  counter  to  the 
statutory  purposes  underlying  section 
12.  In  this  regard.  Applicants  state  that 
the  transaction  is  not  a  method  for 
leveraging  control  or  assessing 
overlapping  charges.  Applicants  claim 
that  the  compensation  received  by 
Shearson  is  necessary  to  induce 
Shearson  to  create  the  Zero  Trust,  to 
implement  the  operational  procedures 
for  the  Zero  Trust,  and  to  enter  into  a 
contractural  agreement  with  Guardian 
to  maintain  a  secondary  market  in  Zero 
Trusts  units,  and,  thus,  is  a  necessary 
acquisition  cost.  In  this  connection. 
Applicants  note  that  the  secondary 
market  here,  unlike  the  case  of  most 
publicly  offered  unit  investment  trusts. 
is  not  merely  a  desirable  feature 
designed  to  avoid  disruption  of  the  Zero 
Trust's  portfolio;  it  is  necessary  to 
maintain  the  stabilized  rate  of  return  on 
the  funds  in  an  investment  division. 
Applicants  also  represent  that  the 
compensation  will  reimburse  Shearson 
for  operational  and  overhead  expenses, 
and  legal,  accounting  and  evaluator's 
fees,  and  that  none  of  this  compensation 
is  designed  as  reimbursement  of 
distribution  expenses  or  compensation 
for  sales  efforts.  Guardian  believes  that 
allocating  a  proportionate  share  of  the 
acquisition  expenses  to  all 
contractowners  who  allocate  premiums 
to  the  investment  divisions  investing  in 
the  Zero  Trust,  rather  than  permitting 
the  expenses  borne  by  individual 
contractowners  to  vary  based  upon  the 
timing  of  their  particular  allocation, 
benefits  contractowners  by  stabilizing 
yield  and  by  creating  more  equitable 
results  among  contractowners. 

Applicants  also  believe  that  the 
proposed  asset  charge  is  a  reasonable 
and  proper  charge  designed  to  cover 
expenses  that  are  properly  viewed  as  a 
cost  of  operating  and  administering  the 
Account.  Moreover,  Applicants  point  out 
that  Shearson  is  neither  an  affiliated 
person  nor  a  principal  underwriter  for 
the  Account;  therefore  the  negotiations 
between  Shearson  and  Guardian  and  its 
Account  in  setting  the  amount  of  the 
compensation  were  at  arm's  length  and 
are  presumed  to  have  yielded  fair 
values.  Finally,  Applicants  assert  that 
the  agreement  between  Guardian  and 
Shearson  in  establishing  this  structure 
will  require  that  the  terms  of  the 
transactions  will  be  at  least  as  good,  if 
not  better,  than  the  Account  could 
receive  from  other  parties.  Applicants 


note  that  unit  investment  trusts  offering 
units  to  the  public  charge  a  sales  load  of 
3  to  5%  of  purchases  while  the  maximum 
transaction  charge  assessed  by 
Shearson  is  2%,  although  Shearson, 
because  units  of  the  Zero  Trust  will  be 
offered  solely  to  the  Account,  will  bear 
no  distribution  expenses. 

Applicants  assert  it  is  appropriate  to 
recover  interest  costs  through  deduction 
of  the  proposed  asset  charge.  Guardian 
expects  to  advance  large  amounts  in  the 
early  years  in  connection  with  the 
purchase  of  units  of  interest  in  the  Zero 
Trust,  but  considerably  less  in  later 
years  because  purchases  of  units  (and 
transaction  charges)  will  diminish  since 
later  purchases  by  contractowners  will 
be  offset  by  redemptions.  Because  the 
asset  charge  will  be  designed  to  recover 
these  charges  over  the  life  of  each  of  the 
Trusts  (thus  spreading  the  costs  among 
contractowners  purchasing  early  in  the 
life  of  each  Trust  and  those  purchasing 
later).  Applicants  represent  that  a 
significant  portion  of  the  cost  to 
Guardian  is  the  loss  of  interest  on 
monies  advanced  caused  by  the  delay  in 
recovery.  Given  that  Guardian 
anticipated  recovery  of  the  transaction 
costs  over  the  life  of  each  Trust, 
Applicants  believe  that  a  rate  of  interest 
associated  with  the  weighted  average 
maturity  of  the  bonds  held  by  the  Trust 
is  the  fair  and  reasonable  ipeasure  of 
the  time  value  of  the  monies  advanced 
by  Guardian.  Applicants  represent  that 
as  to  each  investment  division,  the  rate 
of  interest  will  be  applied  to  the 
amounts  by  which  the  transaction 
charges  for  the  division  for  each  quarter 
exceed  the  asset  charges  collected  as 
reimbursement  for  such  charges,  plus 
any  amounts  (including  interest)  that 
were  unrecovered  at  the  end  of  the  prior 
quarter.  Applicants  further  represent 
that  Guardian  will  monitor  the 
cumulative  amounts  collected  for  each 
division  through  this  asset  charge  in 
comparison  with  the  amounts  paid  by 
Guardian  and  will  not  charge  any 
division  of  the  Account  more  than  actual 
costs. 

Section  9(a),  13(a).  15(a),  15(b)  and  Rule 
6e-2(b)(15) 

Applicants  request  an  exemption  from 
Rule  6e-2,  the  exemptive  rule  under  the 
Act  for  separate  accounts  offering 
scheduled  premium  variable  life 
contracts,  and  sections  9(a),  13(a),  15(a), 
and  15(b)  of  the  Act  to  the  extent 
necessary  to  permit  applicants  to  rely  on 
the  relief  provided  under  paragraph 
(b)(15)  of  Rule  6e-2,  even  though  (1)  the 
Funds  will  offer  their  shares  to  the 
Account,  The  Guardian  Separate 
Account  A,  which  is  a  separate  account 
established  by  Guardian  issuing 


individual  and  group  variable  annuity 
contracts,  and  possibly  other  variable 
life  (scheduled  or  flexible  premium)  or 
variable  annuity  separate  accounts 
sponsored  by  Guardian  or  an  affiliated 
insurance  company  (this  practice  is 
commonly  referred  to  as  "mixed 
funding"),  and  (2)  the  Account  will 
invest  in  the  Zero  Trust,  which  is  not  a 
management  investment  company. 
Applicants  state  that,  in  addition, 
additional  registered  management 
investment  companies  may  be  created 
in  the  future  which  would  offer  their 
shares  to  both  the  Account  and  other 
separate  accounts  established  by 
Guardian  or  an  affiliated  company  to 
fund  both  variable  annuity  and  variable 
life  contracts. 

Applicants  submit  that  paragraph 
(b)(15)  limits  its  exemptive  relief  to  a 
unit  investment  trust  all  the  assets  of 
which  consist  of  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
exclusively  to  variable  Ufe  insurnace 
separate  accounts  of  the  insurer  or  an 
affiliated  insurer.  Because  shares  of  the 
Funds  are  currently  offered  to  a  variable 
annuity  separate  account,  The  Guardian 
Separate  Account  A,  and  possibly  will 
be  offered  to  other  separate  accounts  in 
the  future,  Applicants  assert  that  the 
exclusivity  requirement  of  paragraph 
(b)(15)  may  not  be  satisfied. 
Additionally,  because  paragraph  (b)(15) 
explicitly  refers  to  a  separate  account 
investing  all  of  its  assets  in  shares  of 
one  or  more  registered  management 
investment  companies.  Applicants 
assert  that  the  literal  language  of  this 
paragraph  could  be  interpreted  so  as  not 
to  extend  relief  to  a  separate  account, 
organized  as  a  unit  investment  trust, 
that  invests  in  a  unit  investment  trust 
such  as  the  Account's  investments  in  the 
Zero  Trust. 

Applicants  represent  that  grunting  the 
requested  relief  will  not  compromise  the 
regulatory  purposes  of  the  above  cited 
provisions  and  will  result  in  cost  savings 
for  purchasers  and  that  they  will  comply 
with  certain  conditions  set  forth  in  the 
application,  which  are  summarized  as 
follows:  (1)  Any  Fund  which  is 
organized  as  a  Massachusetts  business 
trust  will  comply  with  all  provisions  of 
the  Act  requiring  voting  by 
shareholders,  and  in  particular  such 
Fund  will  either  provide  for  annual 
meetings  or  comply  with  section  16(c)  of 
the  Act  (even  if  the  Fund  is  not  one  of 
the  trusts  described  in  section  16{c]  of 
the  Act)  as  well  as  with  Sections  16(a) 
and,  if  applicable,  16(b).  Further,  such 
Fund  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  section  16(a)  with 
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respect  to  periodic  elections  of  trustees 
diid  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto.  (2)  A  majority  of  the 
bo^rd  of  directors  of  each  Fund  shall 
con.sist  of  persons  who,  with  limited 
exceptions  as  described  in  the 
application,  are  not  "interested  persons" 
of  the  Fund,  as  described  in  the  Act.  (3) 
The  board  of  directors  of  each  Fund  will 
monitor  whether,  from  the  standpoint  of 
variable  life  insurance  contractowners 
or  variable  annuity  contractowners. 
mixed  funding;  would  create  an 
irreconcilable  material  conflict.  An 
irreconcilable  material  conflict  may 
arise  for  a  v.iriety  of  reasons,  including: 
(a)  An  action  by  any  state  insurance 
regulatory  authority;  (b)  a  change  in 
applicable  federal  or  state  insurance, 
tax,  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax.  or 
securities  regulatory  authorities:  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any 
portfolio  are  being  managed:  (e)  a 
difference  in  voting  instructions  given 
by  owners  of  variable  annuity  contracts 
and  owners  of  variable  life  insurance 
contracts:  or  (f)  a  decision  by  an  insurer 
to  disregard  the  voting  instructions  of 
policyowners.  (4)  Guardian  and  any 
affiliated  insurance  company  whose 
separate  account  invests  in  a  Fund  shall 
monitor  the  Fund  and  shall  promptly 
provide  the  board  of  directors  of  the 
Fund  with  information  regarding  any 
potential  or  existing  irreconcilable 
material  conflict.  Such  insurance 
companies  will  be  responsible  for 
assisting  the  board  in  carrying  out  its 
responsibilities  under  these  conditions, 
by  providing  the  board  with  all 
information  reasonably  necessary  for 
the  board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  such  insurance 
company  to  inform  the  board  whenever 
policyowner  voting  instructions  are 
disregarded.  (5)  If  it  is  determined  by 
either  the  board  of  directors  of  a  Fund,  a 
majority  of  its  disinterested  directors,  or 
Guardian  or  an  affiliated  insurance 
company  of  Guardian  whose  separate 
account  invests  in  the  Fund,  that  an 
irreconcilable  material  conflict  has 
occurred,  the  relevant  insurance 
companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  directors),  take  whatever 
steps  are  necessary  to  remedy  the 
conflict,  up  to  and  including:  (i) 
Fstablishing  a  new  registered 
m.inugement  investment  company  or 


managed  separate  account,  and  (ii) 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Fund  or  any  series  and 
reinvesting  such  assets  in  a  different 
investment  medium,  including  another 
series  of  the  Fund,  or  submitting  the 
question  whether  such  segregation 
should  be  implemented  to  a  vote  of  ail 
affected  contra ctholders  and,  as 
appropriate,  segregating  the  assets  of 
any  group  (i.e.,  owners  of  annuity 
contracts,  owners  of  life  insurance  or 
owners  of  variable  contracts  of  one  or 
more  participating  insurance  companies) 
that  votes  in  favor  of  such  segregation, 
or  offering  to  the  affected  policyowners 
the  option  of  making  such  a  change.  For 
purposes  of  condition  5,  Applicants  state 
that  a  majority  of  the  disinterested 
directors  of  the  board  shall  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  irreconcilable 
material  conflict,  but  in  no  event  will  the 
Fund  be  required  to  establish  a  new 
funding  medium  for  any  variable 
contract  if  an  offer  to  do  so  has  been 
declined  by  a  vote  of  a  majority  of 
contractowners  materially  adversely 
affected  by  the  irreconcilable  material 
conflict. 

Finally,  Applicants  represent  that  if 
and  to  the  extent  that  Rule  6e-2  is 
amended  to  provide  exemptive  relief 
from  any  provision  of  the  Act  or  the 
rules  promulgated  thereunder  with 
respect  to  mixed  funding  on  terms 
different  from  any  relief  granted  to  them 
by  order,  then  Applicants,  the  Funds  or 
both  shall  take  such  steps  as  are 
necessary  to  comply  with  the  amended 
rule. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  September  13. 1985.  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  Persons  who  request  a  hearing 
will  receive  any  notices  and  orders 
issued  in  this  matter.  After  said  date  an 
order  di.sposing  of  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing  upon  request  or  upon  its  own 
motion. 


Far  the  Commiasion,  liy  tiie  DtviskM  of 
Investment  Mangement  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
(PR  Doc.  B5-20310  Filed  8-23-8S(  ft45  ami 

BILUNG  CODE  WtV-tl-M 

(Release  No.  IC-14684;  812-60m 

MerrHi  Lyncti,  Pierce,  Fenner  A  SmfVi 
Incorporated,  et  at.;  Application  for  an 
Order  Amending  Previous  Ordora 
Approving  Certain  Offers  of  Exchanga, 
and  Approving  Proposed  Offers  of 
Exctuinge 

August  19. 19S5. 

Notice  is  hereby  given  that  Merrill 
Lynch.  Pierce.  Fenner  A  Smith 
Incorporated,  Prudential-Bacbe 
Securities  inc..  Shearson  Lehman 
Brothers  Inc..  Dean  Witter  Reynolds  Inc. 
And  Paine  Webber  Incorporated 
("Sponsors"),  and  all  presently 
outstanding  and  subsequently  issued 
series  ("Series")  (with  the  exception  of 
short-term  Series,  or  any  other  Series  oo 
which  the  maximum  applicable  sales 
charge  is  lower  than  that  applicable  to 
the  current  public  offering  price  of  the 
Intermediate  Terra  Series  of  The 
Corporate  Income  Fund)  of  Tbe 
Corporate  Income  Fund,  The  Equity 
Income  Fund,  The  Government 
Securities  Income  Fund,  The 
International  Bond  Fund.  The  Liberty 
Street  Trusts,  Municipal  Income  Fund 
and  Municipal  Investment  Trust  Fund. 
unit  investment  trusts  registered  or  to  be 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  ("Funds" 
and,  together  with  sponsors, 
"Applicants"),  c/o  Merrill  Lynch.  Pierce. 
Fenner  &  Smith  Incorporated.  One 
Liberty  Plaza.  165  Broadway.  New  York, 
New  York  10080.  filed  an  application  on 
April  11, 1385.  and  amendments  thereto 
on  June  26.  |uly  11,  and  August  5, 1985 
pursuant  to  sections  6(c)  and  11  of  the 
Act.  for  an  order  (1)  amending  the 
conditions  prescribed  in  three  prior 
orders  issued  by  the  Commission 
approving  certain  otTers  of  exchange 
("Exchange  Option"):  (2)  approving,  on 
substantially  klentical  terms,  an  offer  of 
exchange  proposed  to  be  made  by  all 
present  and  subsequent  and  similar 
series  of  the  International  Bond  Fund; 
and  (3)  approving  an  additional  offer  of 
exchange  ("Conversion  Option")  which 
Applicants  propose  to  extend  to  holfk>rs 
of  any  registered  unit  investment  tntst 
carrying  a  specified  sales  load.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commissiun 
for  a  statement  of  the  representations 
contained  therein  which  are  summarized 


34564 


Federal  Register  /  Vol.  50.  No.  165  /  Monday.  August  26.  1985  /  Notices 


below,  and  to  the  Act  for  the  text  of  the 
applicable  statutory*  provisions. 

Applicants  state  that  each  Series  is 
created  by  a  separate  trust  indenture  on 
the  deposit  of  a  portfolio  of  securities  by 
the  Sponsor  as  consideration  for  units  of 
fractional  undivided  interest  ("Units") 
which  the  Sponsors  then  offer  to  the 
public  by  means  of  a  separate 
prospectus  at  maximum  applicable  sales 
charges  currently  ranging  from  3.25  to 
4.0%  of  the  public  offering  price  (5.5%  on 
The  Liberty  Street  Trusts),  depending  on 
the  type  of  Series.  In  is  further  stated 
that  although  they  are  not  obligated  to 
do  so.  the  Sponsors  maintain  secondary 
markets  for  Units  at  prices  generally 
based  on  the  higher,  "offering  side" 
evaluation  of  the  underlying  securities 
(the  prices  for  the  Liberty  Street  Trusts, 
however,  are  based  on  the  bid  side 
evaluation,  while  prices  for  Units  of  the 
Equity  Income  Fund  are  normally  based 
on  closing  sale  prices  on  the  New  York 
Stock  Exchange).  Units  purchased  in  the 
secondary  market  may  be  re-offered  by 
the  Sponsors  to  the  public  at  prices 
based  on  the  current  aggregate  offering 
side  evaluation  (excepting  series  of  The 
Liberty  Street  Trusts  and  The  Equity 
Income  Fund)  of  underlying  securities 
plus  the  applicable  sales  charge,  or  they 
may  be  deposited  in  future  Series  at 
prices  based  on  the  offering  side 
evaluation  only,  or  presented  to  the 
trustee  of  the  particular  Series  for 
redemption  at  prices  based  on  the  bid 
side  evaluation  of  those  securities.  If  the 
secondary  market  were  to  be 
discontinued,  holders  could  present 
Units  to  the  trustee  for  redemption,  but 
the  cedemption  price,  it  is  noted,  is 
generally  1  to  2%  below  the  price  based 
on  the  offering  side  evaluation. 

Applicants  further  state  that  Series  of 
The  Corporate  Income  Fund,  The 
Government  Securities  Fund.  The 
Municipal  Income  Fund  and  Municipal 
Investment  Trust  Fund  have  established 
the  Exchange  Offer  in  accordance  with 
an  order  issued  by  the  Commission  on 
November  16. 1978  (Investment 
Company  Act  Release  No.  10481);  and 
that  Series  of  The  Equity  Income  Fund 
are  permitted  to  participate^^n  the 
Exchange  Option  by  an  order  dated 
December  16, 1980  (Investment 
Company  Act  Release  No.  11494). 
Lastly,  by  order  dated  September  8. 1982 
(Investment  Company  Act  Release  No. 
22647)  Series  of  The  Liberty  Street 
Trusts  are  permitted  to  participate  in  the 
E.xchange  Option  to  the  extent  that 
Units  of  certain  Series  of  the  Liberty 
Street  Trusts  may  be  exchanged  for 
Units  of  certain  other  Series  of  The 
Liberty  Street  Trusts. 


It  is  further  stated  that  to  exercise  his 
Exchange  Option,  a  Unitholder  sells  his 
Units  to  the  Sponsor,  who  applies  the 
sales  proceeds  to  the  purchase,  at  the 
current  public  offering  price,  including  a 
reduced  sales  charge,  of  whole  Units  of 
the  Series  into  which  the  Unitholder 
wishes  to  exchange.  The  reduced  sales 
charge  is  normally  $15  per  Unit, 
reflecting  certain  cost  savings.  Under 
present  restrictions,  a  Unitholder  must 
exchange  his  investment  for  whole  Units 
only,  i.e.,  he  is  not  permitted  to  make  up 
any  difference  between  the  proceeds 
from  the  Units  submitted  for  exchange 
and  the  cost  of  the  Units  being  acquired, 
so  that  any  excess  amount  representing 
less  than  the  price  of  the  whole  Unit  of 
the  Series  into- which  the  exchange  is 
being  made  must  be  distributed  to  him 
in  cash.  Applicants  therefore,  propose 
that  the  Unitholder  be  permitted  to 
contribute  the  amount  of  this  difference 
in  cash  to  round  up  to  the  next  highest 
number  of  whole  Units. 

Applicant's  second  amendatory 
proposal  involves  the  present  provision 
of  the  Exchange  Option  requiring  a 
Unitholder  who  wishes  to  exchange  his 
Units  prior  to  the  expiration  of  eight 
months  from  the  date  of  his  purchase  of 
the  Units  to  be  exchanged  to  pay  the 
difference,  if  any.  between  the  sales 
charge  he  paid  on  the  Units  he  holds  and 
the  sales  charge  on  the  Units  to  be 
acquired,  if  that  difference  is  greater 
than  the  fixed  Exchange  Option  charge 
(generally.  $15  per  Unit).  Applicants' 
requested  amendment  would  permit  the 
reduction  of  this  eight-month  period  to 
five  months.  The  justification  offered  for 
this  reduction  is  that  the  minimum 
period  for  differentiating  between  short- 
term  and  long-term  capital  gains  and 
losses  under  the  Internal  Revenue  Code 
of  1954  ("Code")  for  property  acquired 
on  or  after  June  23, 1984.  and  before 
January  1.  1988.  is  currently  "more  than 
six  months,"  increased  from  "more  than 
one  year."  It  is  submitted  that  many 
exchanges  between  Series  may  be 
motivated  by  the  desire  to  take  profits 
as  soon  as  the  preferential  long-term 
capital  gains  treatment  under  the  Code 
is  available;  or.  conversely,  to  realize 
short-term  capital  losses  to  be  applied  to 
reduce  taxable  income — an  objective 
which  could  be  impeded  by  an 
Exchange  Option  holding  period 
requirement  that  exceeds  six  months. 
Therefore,  in  order  to  permit  the 
Exchange  Option  to  be  utilized  without 
forfeiting  any  such  tax  benefits. 
Applicants  propose  that  a  five-month 
period  be  instituted  in  place  of  the 
present  eight-month  holding 
requirement.  This  modification  would 
not.  Applicants  assert,  materially  reduce 


the  protection  against  unfair  pricing 
afforded  by  the  provisional  period 
requirement,  and  would  meet  the 
objective  of  conforming  the  requirement 
to  the  terms  of  current  federal  income 
tax  policy. 

The  Exchange  Option,  as  described 
above,  is  not  presently  being  offered  by 
Series  of  the  International  Bond  Fund 
(811-2843)  (originally.  "The  International 
Dollar  Fund",  and  thereafter.  "The 
International  Income  Fund"),  for  the 
reason  that  the  exemptive  relief  from  the 
Act  needed  to  permit  the  International 
Bond  Fund  to  participate  in  the 
Exchange  Option  has  heretofore  never 
been  applied  for.  Applicants  represent 
that  on  May  17, 1984.  the  Sponsors 
(except  Paine  Webber  Incorporated) 
entered  into  a  trust  indenture  for  the 
First  Multi-Currency  Series  of  The 
International  Income  Fund,  a  unit  trust 
designed  to  provide  current  income  and 
the  prospect  of  capital  appreciation 
through  investment  in  a  fixed  portfolio 
of  interest-bearing  debt  obligations 
payable  in  foreign  currencies  which,  in 
the  opinion  of  the  Sponsors,  appear  to 
have  the  ability  to  maintain  or  improve 
their  strength  in  the  world  economy 
relative  to  the  U.S.  dollar  over  the 
intermediate  term.  Since  May.  1984,  the 
Sponsors  have  created  five  Multi- 
Currency  Series  of  The  International 
Bond  Fund  (the  first  Series  was  named 
"The  International  Income  Fund";  the 
name  of  the  Fund  for  the  Second  through 
Fifth  Multi-Currency  Series  was 
changed  to  "The  International  Bond 
Fund").  With  a  sales  charge  of  4.0%  of 
the  public  offering  price,  scaled  down  on 
purchases  of  100  Units  (approximately 
$100,000)  or  more,  the  operations  of 
these  Series  are  identical  to  the  Funds 
with  respect  to  which  the  Commission 
has  heretofore  granted  exemptions  from 
Section  11  to  permit  the  Exchange 
Option  to  be  offered.  Therefore. 
Applicants  request  that  this  relief  be 
granted  pursuant  to  Section  6(c)  of  the 
Act,  subject  to  the  same  terms  and 
conditions,  to  permit  The  International 
Bond  Fund  to  participate  in  the 
Exchange  Option. 

In  addition  to  the  foregoing. 
Applicants  request  further  exemptive 
relief  to  permit  the  Funds  to  offer  on 
terms  substantially  the  same  as  the 
Exchange  Option,  in  exchange  for 
beneficial  interests  in  any  and  all 
registered  unit  investment  trusts  which 
have  been  initially  offered  to  the  public 
at  a  maximum  applicable  sales  charge  of 
at  least  3%  ("Conversion  Trust").  This 
proposed  new  exchange  offer  (referred 
to  hereinafter  as  the  "Conversion 
Option")  would  apply  to  Units  of  any 
Series  (except  Series  of  The  Liberty 


Street  Trusts)  in  which  the  Sponsors 
may  be  maintaining  a  secondary  market. 
Unit  investment  trusts  promoted  by  the 
Sponsors,  but  not  included  among  the 
Funds,  may  be  Conversion  Trusts, 
Applicants  state,  but  all  holders  of 
Conversion  Trust  will  be  eligible  to 
participate  in  the  Conversion  Option 
regardless  of  whether  they  are  or  were 
retail  customers  of  any  Sponsor,  or 
whether  any  Sponsor  participated  as  an 
underwriter  or  selling  dealer  in  the 
original  public  offering  of  units  of  the 
Conversion  Trust. 

If  is  further  stated  that  holders  of 
Conversion  Trust  interests  may  wish  to 
exercise  the  Conversion  Option  for  a 
variety  of  reasons,  including  a  revision 
of  their  investment  objectives;  a  desire 
to  acquire  an  interest  in  an  underlying 
portfolio  not  previously  available  in  a 
unit  trust  format;  a  desire  to  enhance 
income  tax  results;  or.  in  the  instance  of 
a  Conversion  Trust  for  which  no 
secondary  market  has  been  established, 
the  desire  to  participate  in  a  unit 
investment  trust  which  is  active  and 
ongoing,  and  for  which  attendant 
investor  services  are  offered  of  the  type 
supplied  by  the  Sponsors.  Applicants 
assert  that  the  Conversion  Option  is 
expected  to  appeal  to  investors  of  active 
trusts  only  if  the  Funds  are  offering  a 
better  investment  opportunity  than  the 
conversion  Trusts. 

Applicants  represent  that,  pursuant  to 
the  Conversion  Option,  holders  of 
Conversion  Trust  interests  would,  in 
general,  be  eligible  to  acquire  Units  of  a 
Series  of  the  Funds  at  a  reduced  charge, 
which  normally  will  be  $15  per  Unit  of 
about  $1000  face  amount  ($15  per  1.000 
Units  of  about  $1  face  amount,  or  1.50% 
of  the  public  offering  price  for  certain 
other  Series).  This  fixed  reduced  sales 
charge  is  expected  to  approximate  about 
1.5%  of  the  offering  price,  and  as  a 
condition  to  the  granting  of  the 
exemption  requested,  the  Sponsors  have 
agreed  to  charge  no  more  than  $5  per 
Unit  more  for  the  Conversion  Option 
than  the  corresponding  fee  currently 
being  charged  for  the  Exchange  Option. 
It  is  stated  that  these  reductions  reflect 
the  fact  that  while  conversion  is  likely  to 
require  some  professional  assistance, 
such  as  the  analysis  of  an  investor's 
financial  and  tax  circumstances,  the 
customer's  essential  investment  needs 
will  have  been  determined  previously 
and,  as  the  structure  of  unit  trusts  are 
similar,  somewhat  less  advice  and 
selling  effort  is  expected.  Applicants 
submit  that  the  reduced  sales  charge  is  a 
reasonable  and  justifiable  expense  to  be 
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allocated  to  the  professional  assistance 
and  operational  expenses  which  are 
contemplated  in  connection  with  these 
transactions. 

As  in  the  case  of  the  Exchange 
Option,  a  holder  of  a  Conversion  Trust 
interest  who  at  the  time  of  purchase  of 
that  interest  paid  a  sales  charge  lower 
than  that  applicable  to  a  direct  purchase 
of  the  quantity  of  Units  to  be  acquired, 
and  who  has  held  his  Conversion  Trust 
interest  for  at  least  five  months,  would 
be  allowed  to  exercise  the  Conversion 
Option  at  the  reduced  fixed  sales  charge 
stated  above.  However,  if  the 
Conversion  Trust  interests  have  been 
held  for  less  than  five  months,  the  sales 
charge  collected  will  be  the  greater  of 
the  reduced  fixed  sales  charge, 
described  above,  or  the  difference 
between  the  sales  charge  actually  paid 
on  acquisition  of  the  Conversion  Trust 
interests,  on  the  one  hand,  and  the  sales 
charge  applicable  to  direct  purchases  of 
the  quantity  of  Units  of  the  Series  being 
acquires  through  exercise  of  the 
Conversion  Option,  on  the  other. 
Applicants  submit  that  the  purpose  of 
the  holding  period,  as  reduced  to  five 
months,  is  to  diminish  any  unfairness  or 
price  discrimination  between  an 
investor  who  acquired  Units  pursuant  to 
the  Conversion  Option  and  one  who 
acquires  Units  by  direct  purchase, 
paying  the  full  sales  load. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
that  September  9, 1985,  at  5.30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
DC.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  order  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

|FR  Doc.  85-20311  Filed  »-23-85:  8:45  am) 
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IRcteasc  No.  IC-14683;  812-61S5I 

Merrill  Lynch  California  Municipal 
Series  Trust;  Application  For  An  Order 
Granting  Exemption 

August  19,  1SJH5. 

Notice  is  hereby  given  that  Merrill 
Lynch  California  Municipal  Series  Trust 
("Applicant"),  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  an  open-end.  diversiFied 
management  investment  company,  filed 
an  application  on  July  17. 1985.  and  an 
amendment  thereto  on  August  7. 1985. 
for  an  order  of  the  Commission, 
pursuant  to  section  6(c)  of  the  Act 
exempting  Applicant  from  the 
provisions  of  section  2(a)(32).  2(a)135), 
22(c)  and  22(d)  of  the  Act.  and  Rule  22c- 
1  thereunder,  to  the  extent  necessary-  to 
permit  Applicant  to  assess  a  contingent 
deferred  sales  charge  on  certain 
redemptions  of  shares  of  Applicant's 
Merrill  Lynch  California  Tax-Exempt 
Fund  ("Fund"),  a  sole  separate  series, 
and  to  waive  the  contingent  deferred 
sales  char;ge  with  respect  to  redemptions 
which  result  from  the  death  or  disability 
(as  defined  in  section  72(m)(7)  of  the 
Internal  Revenue  Code  of  1954  ("Codo")) 
of  a  shareholder,  or  which  pertain  to 
certain  distributions  from  Individual 
Retirement  Accounts,  or  other  qualif)(>d 
retirement  plans  to  the  extent  such 
accounts  or  plans  (which  generally 
would  not  be  expected  to  invest  in 
Applicant)  maintain  a  position  in 
Applicant's  shares.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  applicable  statutory 
provisions. 

Applicant  is  organized  as  a  business 
trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  The 
Fund  is  its  only  existing  portfolio,  and 
has  as  its  investment  objective  the 
maximum  level  of  income  exempt  from 
federal  and  state  (California)  income 
taxes  consistent  with  prudent 
investment  management.  It  is  furth«^ 
stated  that  Fund  Asset  Management. 
Inc.  ("Management "),  a  whollly-owned 
subsidiary  of  Merrill  Lynch  Asset 
Management,  Inc.,  is  the  Fund's 
investment  adviser,  and  that  Merrill 
Lynch  Asset  Management,  Inc. 
("Distributor")  is  the  Fund's  principal 
underwriter/distributor. 

Applicant  states  that  mutual  funds 
sold  with  a  sales  charge  have 
traditionally  imposed  a  front-end  load, 
so  that  purchase  payments  are  invested 
after  the  deduction  of  any  applicable 
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sales  charge.  Applicant  proposes  to  offer 
the  Fund's  shares  without  an  initial 
sales  charge  so  that  investors  will  have 
the  entire  amount  of  their  purchase 
payments  fully  invested  a  contingent 
deferred  sales  charge  out  of  the 
proceeds  of  certain  redemptions  of  its 
shares.  Applicant  states  that  in  no  event 
could  the  amount  of  such  charges,  in  the 
aggregate,  exceed  4%  of  the  aggregate 
purchase  made  by  the  investor. 

The  contingent  deferred  sales  charge 
will  not  be  imposed  on  redemptions  of 
Fund  shares  which  were  purchased 
more  than  4  years  prior  to  the 
redemption,  or  which  were  derived  from 
reinvestment  of  distributions.  In 
addition,  with  respect  to  shares 
purchased  during  the  four  years 
preceding  the  redemption,  no  contingent 
deferred  sales  charge  will  be  imposed 
on  an  amount  which  represents  an 
increase  in  the  value  of  the  particular 
shares  being  redeemed  due  to  capital 
appreciation.  Applicant  states  that  for 
purposes  of  determining  whether  a 
contingent  deferred  sales  charge  will  be 
imposed  it  will  be  assumed  that  a 
redemption  is  made,  first,  of  shares 
purchase  more  than  four  years  prior  to 
the  redemption,  second,  of  shares 
derived  from  reinvestment  of 
distributions  and,  third,  of  shares 
purchased  less  than  four  years  prior  to 
the  redemption.  Where  a  contingent 
deferred  sales  charge  is  imposed,  the 
amount  of  the  charge  will  depend  upon 
the  number  of  years  which  have  elapsed 
since  the  investor  made  the  purchase 
from  which  an  amount  is  being 
redeemed  ar:cording  to  the  following 
table: 


Year  since  purchase  payment  made 

Contmgenl 
deterred 
sales  load 

asa 
percentage 
cH  amount 
radaemed 

Fn* _ 

Second 

Third 

Fourtt> _ _ 

Fitm  and  Thereatter. „._ 

4.0. 
3.0. 
2.0. 
1.0. 
None. 

Applicant  further  states  that,  in 
determining  the  rate  of  any  applicable 
contingent  deferred  sales  charge,  it  will 
be  assumed  that  a  redemption  is  made 
of  Fund  shares  held  by  the  investor  for 
the  maximum  length  of  time  within  the 
applicable  four-year  period. 

Applicant  believes  that  the  imposition 
of  the  contingent  deferred  sales  charge 
is  fair  and  in  the  best  interests  of  the 
Fund's  shareholders.  Applicant  submits 
that  the  proposed  transaction  permits 
shareholders  to  reap  the  benefit  of  a 
larger  amount  of  capital  invested  for 
them  from  the  time  of  their  purchase  of 


Fund  shares.  Moreover,  Applicant  states 
that,  because  the  contingent  deferred 
sales  charge  applies  only  to  redemptions 
of  amounts  representing  purchase 
payments  during  the  first  four  years 
after  the  purchases,  it  does  not  apply  to 
increases  in  net  asset  value  per  share,  or 
to  amounts  representing  reinvestment  of 
distributions. 

Applicant  proposes,  in  addition,  to 
finance  the  Funds  distribution  expenses 
pursuant  to  a  plan  adopted  under  Rule 
12b-l  under  the  Act  (the  "Plan").  Under 
the  Plan,  the  Fund  will  pay  an  annual 
fee  to  the  Distributor  to  defray  certain 
costs  incurred  in  offering  the  Fund's 
shares.  These  expenses  include 
advertising  and  promotional  costs,  sales 
administration  and  related  sales 
expenses,  including  the  costs  of  printing 
and  distributing  prospectuses  to 
prospective  investors,  and  sales 
commissions  and  incentive 
compensation.  Applicant's  distribution 
fee  will  be  calculated  on  the  basis  of 
.50%  per  annum  of  the  average  daily  net 
assets  of  the  Fund.  The  distribution  fee 
will  be  accounted  for  as  a  current 
expense  by  the  Fund. 

Where  amounts  attributable  to 
purchase  payments  are  redeemed  (and 
thus  no  longer  are  contributing  to  the 
annual  distribution  charge).  Applicant 
believes  that  it  is  fair  (1)  to  impose  on 
the  withdrawing  shareholder  a  lump- 
sum payment  (i.e..  the  proposed 
contingent  deferred  sales  charge) 
reflecting  expenses  which  have  not  been 
recovered  through  payments  by  the 
Fund,  and  (2)  to  remove  the  assets  on 
which  the  contingent  deferred  sales 
charge  was  imposed  from  the  base 
amount  on  which  the  Fund's  distribution 
fee  is  calculated.  Applicant  asserts  that 
the  amount,  computation  and  timing  the 
contingent  deferred  sales  charge  thus 
are  designed  to  promote  fair  treatment 
of  all  shareholders,  while  permitting  the 
Fund  to  offer  investors  the  benefit  of 
having  purchase  payments  fully 
invested  on  their  behalf  immediately. 
Applicant  represents  that,  in  its  review 
of  the  Plan  pursuant  to  Rule  12b-l. 
Applicant's  board  of  trustees  will 
consider  the  use  by  the  Distributor  of 
revenues  raised  by  the  contingent 
deferred  sales  charges. 

Applicant  proposes  to  waive  the 
contingent  deferred  sales  charge  on  any 
redemption  following  the  death  or 
disability  of  a  shareholder.  An 
individual  would  be  considered  disabled 
for  this  purpose  if  he  meets  the 
definition  thereof  set  forth  in  section 
72(m)(7)  of  the  Code.  The  waiver  would 
be  applicable  where  the  decedent  or 
disabled  person  is  either  an  individual 
shareholder  or  owns  the  shares  with  his 


or  here  spouse  as  a  joint  tenant  with 
right  of  survivorship,  and  where  the 
redemption  is  made  within  one  year  of 
the  death  or  initial  determination  of 
disability. 

Applicant  also  proposes  to  waive  the 
contingent  deferred  sales  charge  when  a 
total  or  partial  redemption  is  made  in 
connection  with  certain  distributions 
from  Individual  Retirement  Accounts 
("IRA's"),  or  other  qualified  retirement 
plans  (IRA's  and  other  qualified 
retirement  plans  would  not  generally  be 
expected  to  invest  in  the  Fund,  but  may 
nevertheless  do  so  if  they  so  desire).  It  is 
proposed  that  the  charge  be  waived  for 
any  redemption  in  connection  with  a 
lump-sum,  or  other  distribution 
following  retirement,  or  in  the  case  of  an 
IRA  or  self-employed  retirement  plan 
qualified  under  section  401  of  the  Code 
(Keogh  Plan)  or  a  custodial  account 
established  pursuant  to  section  403(b)(7] 
of  the  Code,  after  attaining  age  59Va.  The 
deferred  charge  also  would  be  waived 
on  any  redemption  resulting  from  the 
tax-free  return  of  an  excess  contribution 
pursuant  to  section  408(d)(4)  or  (5)  of  the 
Code. 

Applicant  submits  that  the  imposition 
of  the  contingent  deferred  sales  charge 
in  the  manner  described  above  would 
not  cause  shares  of  Applicant  to  fall 
outside  the  definition  of  redeemable 
securities  in  section  2(a](32)  of  the  Act. 
Applicant  further  believes  that 
imposition  of  the  contingent  deferred 
sales  charge  in  no  way  restricts  a 
shareholder  from  receiving  his 
proportionate  share  of  the  current  net 
assets  of  the  Fund,  but  merely  defers  the 
deduction  of  a  sales  charge  and  makes  it 
contingent  upon  an  even  which  may 
never  occur.  Although  the  contingent 
deferred  sales  charge  is  not  a 
redemption  charge  in  the  ordinary  sense. 
Applicant  submits  that  the  conditions  of 
section  10(d)  of  the  Act  contemplate  that 
an  investment  company  may  both  be  an 
open-end  company  and  impose  a 
discount  from  net  asset  value  on 
redemption  of  its  shares.  However,  in 
order  to  resolve  any  ambiguity  in  this 
regard.  Applicant  requests  an  exemption 
from  section  2(a)(32)  of  the  Act  to  the 
extent  necessary  to  permit 
implementation  of  the  proposed 
contingent  deferred  sales  charge. 

Applicant  further  submits  that  the 
proposed  contingent  deferred  sales 
charge  is  consistent  with  the  intent  of 
the  definition  "sales  load"  contained  in 
section  2(a)(35).  The  contingent  deferred 
sales  charge  will  be  paid  to  the 
Distributor  as  sales  compensation  and 
reimbursement  for  expenses  related  to 
offering  the  Fund's  shares  for  sale  to  the 
public.  Therefore.  Applicant  submits 
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Ihdt  this  arrangement  would  fall  within 
the  section  2(a)(35)  definition  of  sales 
load  but  for  the  timing  of  the  imposition 
of  the  charge.  Applicant  contends  thai 
postponement  of  the  sales  charge,  and 
its  contingency  upon  the  occurrence  of 
an  event  which  might  not  occur,  does 
not  change  the  basic  nature  of  this 
charge,  which  is  in  every  other  respect  a 
sales  charge.  However,  Applicant 
requests  an  exemption  from  the 
provisions  of  section  2(a)(35)  to  the 
extent  necessary  to  implement  the 
proposed  charge. 

Applicant  submits,  in  addition,  that 
implementation  of  the  proposed 
contingent  deferred  sales  charge  is  in  no 
way  violative  of  the  current  pricing 
requirements  of  section  22(c)  of  the  Act, 
or  Rule  22c-l  thereunder.  When  a 
redemption  of  Applicant's  shares  is 
effected,  it  is  stated,  the  price  of  the 
shares  at  which  redemption  will  be 
effected  will  be  based  on  current  net 
asset  value.  The  contingent  deferred 
sales  charge  will  merely  be  deducted  at 
the  time  of  redemption  in  order  to 
determine  the  shareholder's 
proportionate  redemption  proceeds. 
Applicant  will,  it  is  stated,  disclose  the 
contingent  deferred  sales  charge  in  its 
prospectus. 

In  further  support  of  its  request  for 
exemptive  relief.  Applicant  submits  that, 
because  of  the  manner  in  which  its 
contingent  deferred  sales  charge  and  the 
waiver  therefrom  will  be  applied.  Rule 
22d-l  exempts  the  contingent  deferred 
sales  charge  and  the  waiver  therefrom 
from  the  prohibitions  of  section  22(d)  of 
the  Act.  Specifically,  Applicant  asserts 
that  the  waiver  of  the  contingent 
deferred  sales  charge  in  the 
extraordinary  circumstance  of  death  or 
total  disability  of  the  investor  is  justified 
on  the  basis  of  fairness.  This  waiver, 
Applicant  submits,  will  not  discriminate 
against  shareholders  of  funds  having 
traditional  initial  sales  loads  for  which 
no  such  waiver  or  reduction  is  proposed 
because  the  impact  of  such  a  charge  is 
not  sustained  by  the  shareholder  at  the 
time  of  redemption  (as  it  is  with  a 
contingent  deferred  sales  charge^ 

Furthermore,  it  is  stated,  the  waiver  of 
the  contingent  deferred  sales  charge 
under  the  circumstances  contemplated 
would  not  adversely  effect  existing 
shareholders.  Waiver  of  the  charge 
would  not  result  in  the  loss  of  any 
revenue  to  Applicant  because  proceeds 
from  the  charge  will  be  paid  to  the 
Distributor.  Furthermore.  Applicant 
asserts,  because  the  .50%  distribution 
fee  payable  by  the  Fund  is  based  on  the 
average  daily  net  assets  of  the  Fund, 
amounts  redeemed,  including  amounts 
upon  which  the  contingent  charge  has 


been  waived,  will  be  removed  from  the 
base  upon  which  the  fee  is  calculated. 

Applicant  submits  that  the 
exemptions  it  has  requested  are 
appropriate  and  in  the  public  interest, 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  Act.  Applicant  further  submits 
that  waiver  of  the  contingent  deferred 
sales  charge  under  the  above-described 
circumstances  will  not  harm  Applicant 
or  its  remaining  shareholders  or 
purchasers.  Additionally.  Applicant 
represents  that  it  will  fully  disclose  the 
waiver  provision  in  the  Fund's 
prospectus. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  9, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
[PR  Doc.  85-20312  Filed  8-23-85:  8:45  am) 

BILUNQ  CODE  M10-01-M 

[Release  No.  IC-14686;  File  No.  812-6064] 

Ryland  Acceptance  Corporation  Four; 
Mortgage-Backed  Bond  Application 

August  20.  1985. 

Notice  is  hereby  given  that  Ryland 
Acceptance  Corporation  Four  (the 
"Applicant").  10221  Wincopin  Circle. 
Columbia,  MD  21044.  filed  an 
application  on  February  28. 1985.  and 
amendments  thereto  on  May  24.  July  31,    k 
and  August  19, 1985.  for  an  order 
pursuant  to  section  6(c]  of  the 
Investment  Company  Act  of  1940 
("Act"),  exempting  it  from  all  provisions 
of  the  Act.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below  and  to  the 
Act  and  rules  thereunder  for  the  text  of 
their  relevant  provisions. 


According  to  the  application. 
Applicant  is  a  wholly-owned  subsidiary 
of  Ryland  Mortgage  Company 
("Ryland").  which  is  a  wholly-owned 
subsidiary  of  The  Ryland  Croup.  Inc..  a 
homebuilder  whose  common  stock  is 
listed  on  the  New  York  Stock  Exchange. 
Applicant  proposes  to  issue  one  or  more 
series  of  Bonds  ('Series  of  Bonds")  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  organization 
that  is  unaffiliated  with  the  Applicant. 
Applicant  represents  that  each  Series  of 
Bonds  will  be  secured  primarily  by 
collateral  pledged  to  secure  only  that 
Series  of  Bonds  ("Bond  Collateral")  and 
each  Series  of  Bonds  will  consist  of  one 
or  more  classes  of  Bonds  and  will  be 
issued  pursuant  to  an  indenture 
("Indenture")  between  the  Applicant 
and  an  independent  trustee  ("Trustee"). 
The  Bond  Collateral  securing  each 
Series  of  Bonds,  including  Notes. 
Mortgage  Collateral  (Both  as  deHned 
below)  (whether  owned  by  the 
Applicant  or  pledged  by  a  participating 
financial  affiliate  to  secure  Notes)  and 
reserve  funds,  other  than  buy-down 
reserve  funds,  will  be  held  by  the 
Trustee  or  by  an  independent  custodian 
on  behalf  of  the  Trustee  pursuant  to  the 
Indenture  for  that  Series  of  Bonds. 

Applicant  states  that  the  Bond 
Collateral  will  consist  primarily  of 
interests  in  some  combination  of  the 
following  (collectively.  "Mortgage 
Collateral"):  (a)  Funding  agreements 
together  with  related  promissory  notes 
evidencing  loans  made  by  the  Applicant 
to  limited  purpose  financial  subsidiaries 
of  homebuilders  or  mortgage  originating 
institutions  ("Financial  AfTiliates"), 
which  notes  are  secured  by  Mortgage 
Certificates  or  Mortgage  Loans  (both  as 
defined  below)  and  (b)  f-j!!y  modified 
pass-through  certificates  guaranteed  as 
to  timely  payment  of  principal  and 
interest  by  the  Government  National 
Mortgage  Association,  mortgage  pass- 
through  securities  guaranteed  as  to 
timely  payment  of  principal  and  interest 
by  the  Federal  National  Mortgage 
Association,  or  mortgage  participation 
certificates  guaranteed  as  to  timely 
payment  of  interest  and  ultimate 
collection  of  principal  by  the  Federal 
Home  Loan  Mortgage  Corportion 
(collectively.  "Guaranteed  Mortgage 
Certificates"),  (c)  other  pass-through 
certificates  evidencing  an  undivided 
interest  in  pools  of  mortgage  loans 
secured  by  first  liens  on  single  family 
residences  (together  with  Guaranteed 
Mortgage  Certificates,  "Mortgage 
Certificates")  or  (d)  mortgage  loans 
secured  by  first  liens  on  single  family 
residences  ("Mortgage  Loans"),  together 
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with  payments  that  may  become  due 
under  certain  related  mortgn|;e 
insurance  and  hazard  insurance 
policies. 

Applicant  states  that  Bond  Colhtteral 
may  include  several  types  of  reserve 
funds  and  accounts.  First,  payments 
received  in  respect  of  the  Mortgage 
Collateral  will  be  held  by  the  Trustee 
and  reinvested  pending  the  next  bond 
payment  date:  all  such  reinvestments 
will  mature  on  or  prior  to  such  bond 
payment  date,  and  on  such  bond 
payment  date  such  payments  and  the 
earnings  thereon  will  be  distributed  as 
required  by  the  Indenture.  Second, 
certain  reserve  funds  may  have  a  Tixcd 
or  declining  amount,  and  earnings  on 
such  funds  will  be  released  from  the  lien 
of  the  Indenture  on  certification  by 
independent  accountants.  Finally,  there 
may  be  established  certain  reserve 
funds  or  accounts  that  are  required  by 
the  rating  agencies  that  rate  the  Bonds 
as  additional  collateral  in  light  of  the 
nature  of  the  Mortgage  Collateral  and  of 
Applicant's  obligations  on  the  Bonds.  In 
any  event,  the  amounts  due  pursuant  to 
the  terms  of  the  Bonds  will  not  depend 
on  the  actual  earnings  on  such  reserve 
funds. 

Applicant  will  obtain  the  Mortgage 
Collateral  used  to  secure  a  Series  of 
Bonds  by  sale  from  Ryland  and  by 
pledge  pursuant  to  funding  agreements 
between  the  Applicant  and  each 
Financial  Affiliate  participating  in  the 
issuance  of  a  Series  of  Bonds  ("Funding 
Agreements").  The  Funding  Agreements 
provide  that  (i)  Applicant  will  make  a 
loan  out  of  the  net  proceeds  of  the  sale 
of  such  Series  of  Bonds  to  each 
Financial  Affiliate,  such  loan  to  be 
evidenced  by  one  or  more  promissory 
notes  (Notes");  (ii)  each  such  Financial 
Affiliate  will  pledge  Mortgage  Collateral 
to  the  Applicant  as  security  for  its  loan: 
and  (iii)  each  such  Financial  AfTiliate 
will  be  obligated  to  repay  its  loan  by 
causing  payments  on  the  Mortgage 
Collateral  that  secures  its  Notes  to  be 
made  directly  to  the  Trustee.  Applicant 
will  in  turn  pledge  its  entire  right,  title 
and  interst  in  such  Funding  Agreements 
(except  as  provided  in  the  Indenture), 
and  in  the  related  Notes  and  Mortgage 
Collateral  to  the  Trustee  as  security  for 
such  Series  of  Bonds.  Each  Financial 
Affiliate  is  expected  to  distribute  its 
loan  proceeds  to  its  related  homebuilder 
or  mortgage  originating  institution, 
which  in  turn  is  expected  to  use  some  or 
all  of  such  proceeds  to  build  houses  or 
invest  in  mortgage  loans  and  mortgage- 
related  securities. 

Where  the  Mortgage  Collateral 
pledged  by  a  participating  Financial 
Affiliate  pursuant  to  a  Funding 


Agreement  includes  Mortgage  Loans, 
such  Mortgage  Loans  will  consist  of 
mortgage  loans  that  were  initially 
originated  on  behalf  of  the  builder  or  a 
mortgage  originating  institution 
("Participant")  with  which  such 
Financial  Affiliate  is  affiliated.  Where 
such  Mortgcige  Collateral  includes 
Mortgage  Certificates,  the  Applicant  will 
not  control  whether  all  the  underlying 
mortgage  loans  were  initially  originated 
on  behalf  of  such  Participant:  however, 
each  Participant  will  represent  that 
except  for  de  minimus  amounts  the 
mortgage  loans  underlying  such 
Mortgage  Certificates  were  originated 
on  behalf  of  the  Participant  or  a 
predecessor. 

Applicant  and  each  Financial  Affiliate 
will  have  the  limited  right  to  pledge  new 
Mortgage  Collateral  ("Substitute 
Collateral")  in  place  of  the  Mortgage 
Collateral  beneficially  owned  by  it  and 
initially  pledged  as  security  for  the 
Bonds  or  Notes.  The  Substitute 
Collateral  will  have  payment  terms 
similar  to.  and  in  no  event  scheduled 
cash  flows  less  than,  those  of  the 
Mortgage  Collateral  it  replaces.  After 
giving  effect  to  any  such  substitution, 
the  scheduled  cash  flows  on  the 
Mortgage  Collateral,  together  with  the 
reinvestment  income  thereon  at 
assumed  rates  acceptable  to  the  rating 
agencies  that  rate  the  Bonds,  will  be 
sufficient,  according  to  the  application, 
to  make  payments  on  the  Bonds  in 
accordance  with  their  terms.  Applicant 
and  any  Financial  Affiliate  will  only  be 
permitted  to  replace  (i)  Mortgage  Loans 
with  Mortgage  Loans  of  equal  or  better 
quality,  (ii)  Guaranteed  Mortgage 
Certificates  guaranteed  by  the 
Government  National  Mortgage 
Association  ("GNMA  Certificates")  with 
other  GNMA  Certificates,  (iii) 
Guaranteed  Mortgage  Certificates 
guaranteed  by  the  Federal  National 
Mortgage  Association  or  the  Federal 
Home  Loan  Mortgage  Corporation 
("FN\LA  Certificates"  or  "FHLMC 
Certificates."  respectively)  with  GNMA 
Certificates,  FNMA  Certificates,  or 
FHLMC  Certificates,  and  (iv)  private 
Mortgage  Certificates  with  private 
Mortgage  Certificates  of  equal  or  better 
quality  issued  by  the  same  entity: 
provided  that  in  case  of  a  Mortgage 
Loan  that  the  substituted  Mortgage  Loan 
is  of  higher  or  equal  quality  (that  is, 
such  substitute  Mortgage  Loan  is 
insured  to  at  least  the  same  level  by  a 
mortgage  insurer,  the  claims  paying 
ability  of  which  is  rated  at  least  as  high 
as  that  of  the  insurer  of  the  Mortgage 
Loan  being  replaced,  by  the  rating 
agency  or  agencies  rating  the  Bonds,  or 
if  the  Mortgage  Loan  being  replaced  is 
not  so  insured,  the  substitute  Mortgage 


Loan  has  a  loan  to  value  ratio  no  higher 
than  the  Mortgage  Loan  being  replaced). 
In  the  event  that  Mortgage  Loans 
originated  more  than  one  year  prior  to 
substitution  are  substituted  for  Mortgage 
Loans  orginially  included  in  the 
Mortgage  Collateral,  each  such 
substitute  Mortgage  Loan  will  be 
reviewed  for  continuing  underwriting 
qualification.  Applicant  represents  that 
it  will  be  a  further  condition  of  any  such 
substitution  that  the  outstanding  ratings 
of  the  Bonds  not  be  affected  by  such 
substitution. 

Applicant  does  not  anticipate  that 
substitution  of  Mortgage  Collateral  will 
occur  frequently.  Applicant  believes 
that,  in  practice,  substitution  is  likely  to 
occur,  if  at  all,  only  where  the  Applicant 
or  a  participating  Financial  Affiliate 
desires  to  remove  a  particular  loan  from 
the  Bond  Collateral  in  order  to  have 
greater  discretion  in  dealing  with  a 
particular  homeowner. 

Applicant  states  that  the  Bonds  may 
be  subject  to  redemption  by  the 
Applicant  under  circumstances  set  forth 
in  the  prospectus  supplement  for  each 
Series  of  Bonds.  The  Bonds  will  not  be 
redeemable  at  the  option  of  the 
Bondholders.  Unless  an  event  of  default 
on  a  series  has  occurred  and  is 
continuing.  Applicant  states  that 
Bondholders  will  not  be  entitled  to 
accelerate  payment  of  the  Bonds  of  that 
series. 

Applicant  represents  that  it  will 
provide  computer  data  concerning  any 
Mortgage  Loans  and  mortgage  loans 
underlying  any  private  Mortgage 
Certificates  securing  a  Series  of  Bonds 
to  the  rating  agency  or  agencies  rating 
the  Series  of  Bonds  for  their  review  with 
respect  to  relevant  credit 
considerations,  including  the  type  of 
lien,  the  type  of  property,  the  payment 
terms,  the  location  and  dispersion  of  the 
properties,  the  size  of  the  loans,  loan-to- 
value  ratios,  the  number  of  loans,  and 
other  matters.  The  rating  agencies  rating 
the  Bonds  will  approve  the  methodology 
used  to  compute  collateral  value. 
Independent  accountants  or  other 
independent  third  parties  will  verify  the 
accuracy  of  the  computer  data  by 
examing  the  original  loan  files,  by 
statistical  sampling  or  other  generally 
accepted  methods.  Based  upon  their 
review,  the  independent  accountants 
will  confirm  the  collateral  values 
assigned  to  the  Mortgage  Collateral.  The 
Trustee  or  another  independent  party 
will  review  the  mortgage  note,  the 
mortgage  or  deed  of  trust,  the  title 
insurance  policy,  the  standard  hazard 
insurance  policy,  the  primary  mortgage 
insurance  policy,  if  any,  the  appraisal 
report,  the  loan  application,  the  loan 
settlement  and  other  documentation 
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related  to  each  Mortgage  Loan. 
Applicant  believes  that  the  foregoing 
procedures,  conducted  by  independent 
third  parties,  will  be  sufficient  to 
determine  the  quality  and  value  of  such 
Mortgage  Collateral. 

Applicant  submits  that  it  is  not  the 
type  of  entity  that  the  Act  was  intended 
to  regulate,  that  the  interest  of  investors 
will  be  adequately  protected  and  that 
there  are  strong  public  policy  reasons 
for  granting  Applicant  an  exemptive 
order. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  13, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commissiun.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  85-20313  Filed  8-23-85;  8:45amJ 

MLUNO  COOE  M10-01-M 


(R«l«aM  No.  34-22339;  Fil*  No.  SR-MSRB- 
85-16] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Proposed  Rule  Change 

The  Municipal  Securities  Rulemaking 
Board  on  August  13, 1985,  filed  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  a  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

A.  The  Municipal  Securities 
Rulemaking  Board  (the  "Board")  is  filing 
amendments  to  rule  rule  G-12(b) 


concerning  settlement  dates  for  when, 
as  and  if  issued  ("when-issued") 
transactions  (hereafter  referred  to  as 
"the  proposed  rule  change"),  as  follows: 

Rule  G-12* 

(a)-(b)(ii)(B)  No  change. 

(C)  for  "when,  as  and  if  issued" 
transactions,  a  date  agreed  upon  by 
both  parties,  which  date  shall  not  be 
earlier  than  the  fifth  business  day 
following  the  date  the  confirmation 
indicating  the  final  settlement  date  is 
sent,  or,  with  respect  to  transactions 
between  the  manager  and  members  of  a 
syndicate  or  account  formed  to  purchase 
securities  from  an  issuer,  a  date  not 
earlier  than  the  sixth  business  day 
following  the  date  the  confirmation 
indicating  the  final  settlement  date  is 
sent;  provided,  however,  that  [if  the 
issuer  gives  notice  of  pending  delivery 
within  less  than  six  business  days 
before  delivery,  the  settlement  date  for 
transactions  with  respect  to  such  issue 
of  securities  may  be  accelerated 

(1)  For  transactions  between  the 
manager  and  members  of  the  syndicate 
or  account,  as  determined  by  the 
manager, 

(2)  For  transactions  between  members 
of  the  syndicate  or  account,  as 
determined  by  each  seller,  but  by  not 
more  than  the  number  of  days  of 
acceleration  by  the  syndicate  manager, 
and 

(3)  For  all  other  transactions,  as  may 
be  determined  by  agreement  between 
the  parties  to  such  transactions;  andj 
for  when,  as  and  if  issued  transactions 
compared  through  the  automated 
comparison  facilities  of  a  registered 
clearing  agency  under  paragraph  (f)  of 
this  rule,  a  managing  underwriter  shall 
provide  the  registered  clearing  agency 
with  not  less  than  six  business  days 
notice  of  settlement  for  the  issue,  and 
the  settlement  date  shall  be  not  less 
than  five  business  days  following  the 
date  notice  indicating  the  final 
settlement  date  is  provided  by  the 
registered  clearing  agency;  and 

(D)  No  change. 

[(iii)  Notice  of  Accelerated  Delivery. 
In  the  event  the  issuer  gives  notice  of 
pending  delivery  of  securities  within 
less  than  six  business  days  before 
delivery,  the  manager  of  a  syndicate  or 
account  formed  to  purchase  the 
securities  from  the  issuer  shall, 
immediately  upon  determination  of  the 
accelerated  delivery  date  pursuant  to 
subparagraph  (b)(ii)(C)  hereof,  give 
immediate  notice  to  the  members  of  the 
syndicate  or  account  of  the  settlement 


*  Italics  indicate  new  language:  [brackets] 
indicate  deletions. 


date  for  transactions  between  the 
manager  and  the  members]. 
(d)-(k)  No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Under  current  provisions  of  rule  G- 
12(b)(ii)(C),  if  an  issuer  notifies  a 
syndicate  manager  that  it  would  like  to 
go  to  settlement  in  less  than  six  days. 
the  manager,  in  turn,  can  accelerate  its 
deliveries  to  syndicate  members. 
Syndicate  members  may  not  force  other 
dealers  to  accept  accelerated 
settlements  unless  the  dealers  agree  to 
them,  and.  of  course  under  rule  G-15.  a 
dealer  may  not  accelerate  a  settlement 
with  a  customer  unless  the  customer 
agrees. 

Rule  G-12(b)(iii)  provides  that  a 
manager  who  receives  notice  from  an 
issuer  of  an  accelerated  settlement  and 
who  wishes  to  accelerate  delivery  of  the 
securities  to  syndicate  members  under 
paragraph  (b)(ii)(C),  shall  give 
immediate  notice  to  the  syndicate 
members  of  the  new  settlement  date. 

These  provisions  are  consistent  with 
the  Board's  efforts  to  provide  the 
industry  with  sufficient  flexibility  to 
accommodate  various  trading  practices 
on  a  day-to-day  basis.  The  Board 
recognizes,  however,  that  as  automated 
comparison,  clearance  and  settlement  of 
municipal  securities  transactions 
becomes  the  norm,  some  of  the 
flexibility  currently  enjoyed  by  the 
industry  will  be  lost  while  operational 
efFiciencies  and  cost  savings  should 
increase.  The  Board  was  informed  that 
automated  comparison  facilities  soon 
will  be  available  for  when-issued 
transactions  that  meet  the  criteria  of 
rule  G-12(r).  It  also  has  learned  that  this 
system  does  not  distinguish  between 
intra-syndicate  transactions  and 
transactions  between  syndicate 
members  and  other  dealers  ("street 
trades")  for  purposes  of  specifying 
settlement  dates  for  when-issued 
transactions.  After  considering  this 
issue,  the  Board  has  concluded  that  it 
would  be  appropriate  to  amend  rule  G- 
12(b)  to  specify  standardized  settlement 
dates  for  all  when-issued  inter-dealer 
transactions. 

The  draft  amendments  would  retain 
the  current  definition  of  settlement  date 
for  when-issued  transactions  compared 
pursuant  to  rule  G-12  [i.e.  five  business 
days,  or  six  business  days  in  the. case  of 
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Irunsactions  between  a  miinuger  and 
syndicate  members,  after  the  date  the 
final  connrmation  is  sent).  For 
transactions  compared  through  the 
automated  comparison'facilities  of  a 
registered  clearing  agency,  the  rule 
would  require  a  managing  underwriter 
to  provide  the  registered  clearing  agency 
with  not  less  than  six  days  notice  of 
settlement  for  the  issue  and  would 
specify  that  the  settlement  date  would 
be  not  less  than  five  business  days 
following  the  date  notice  indicating  the 
Final  settlement  date  is  provided  by  the 
clearing  agency.  The  amendments  would 
delete  the  provisions  that,  when  a 
manager  receives  less  than  six  business 
days  notice  of  settlement  fn)m  an  issuer, 
permit  acceleration  of  when-issued 
transactions.  The  rule  amendments, 
however,  would  not  limit  the  ability  of  a 
syndicate  manager  to  accept  an 
accelerated  delivery  from  an  issuer. 

The  Board  concluded  that  it  was 
appropriate  to  adopt  these  provisions  in 
light  of  the  need  to  accommodate  the 
current  automated  clearance  systems.  It 
believes  that  substantial  cost  savings 
should  be  realized  from  comparing 
when-issued  trades  on  an  automated 
basis.  In  addition,  the  Board 
understands  that  instances  in  which 
issuers  accelerate  settlements  are  rare 
and  that  in  most  instances  final 
confirmations  of  when-issued 
transactions  are  sent  well  in  advance  of 
the  six  and  five  day  minimum  time 
periods.  The  Board  is  suggesting  that 
syndicate  managers  take  appropriate 
steps  in  setting  settlement  dates  with 
issuers  to  avoid  unnecessary  settlement 
accelerations  by  issuers. 

(2)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
Section  15B(b)(2){C)  of  the  Act  which 
authorizes  the  Board  to  adopt  rules 
designed  to  foster  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  municipal  securities,  and  section  17A 
of  the  Act  which  mandates  the  creation 
of  a  national  clearing  system  that 
envisions  the  development  of  uniform 
standards  and  procedures  for  clearance 
and  settlement  of  securities 
transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
affect  the  conduct  of  business  by  any 
broker,  dealer,  or  municipal  securities 
dealer.  The  Board,  therefore,  believes 
that  the  proposed  rule  change  would  not 
impose  any  burden  on  competition. 


C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Board  has  neither  solicited  nor 
received  formal  comments  on  the 
proposed  rule  change,  although  it  has 
had  informal  discussions  with  NSCC 
and  other  interested  industry  members 
on  this  matter. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  ahd 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitatioa  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organizations. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  16, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
August  20, 1985. 
Shirley  E.  Hollis. 
Assistant  Secretary. 
(FR  Doc.  85-20354  Filed  ft-23-85;  8:45  am) 
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I  Release  No.  34-22338;  File  No.  SR-NYSE- 
85-27 J 

Self-Regulatory  Organization; 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.;  Relating  to 
Amendment  to  Rule  51  of  the  NYSE 
Rules  To  Provide  That  the  Exchange 
Will  Be  Open  for  th«  Traifsaction  of 
Business  at  9:30  a.m.  Instead  of  10KK) 
a.m. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
LJ.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  August  9, 1985  the  .New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  amendment  to  Rule  51  to  provide  that 
the  new  hours  of  trading,  effective 
September  30, 1985,  shall  be  9:30  a.m.  to 
4:00  p.m.  instead  of  the  present  hours  of 
10:00  a.m.  to  4.00  p.m. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  "The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose.  The  Exchange's 
determination  that  trading  should 
commence  at  9:30  a.m.  is  based  on  a 
conviction  that  the  Exchange  must  be 
competitive  in  a  rapidly  changing  and 
increasingly  complex  business 
environment.  The  growth  of  securities 
markets  is  already  creating  round-the- 
clock  investor  interest  in  securities 
listed  on  the  Exchange,  and  that  interest 
does  not  stop  at  national  boundaries  or 
time  zones.  The  growth  in  international 


securities  trading  has  come  from 
increased  activity  on  overseas 
exchanges  as  well-  as  greater  use  of  U.S. 
markets  by  foreigners. 

More  than  ten  years  have  elapsed 
since  the  last  change  in  trading  hours  by 
the  NYSE.  While  volume  has  increased 
dramatically  during  the  intervening 
period,  the  Exchange's  hours  of  trading 
have  remained  constant.  Member  firm 
offices  are  already  open  for  business 
prior  to  the  opening  of  trading  on  the 
Exchange.  The  additional  Vi  hour  of 
trading  will  provide  a  vehicle  for  trading 
in  the  primary  market  during  a  period 
when  such  market  was  previously 
unavaildl'Ie.  nnd  should  provide  greater 
flexibility  and  convenience  to  public 
investors. 

In  the  last  few  years,  both  the 
domestic  and  international  nature  of 
securities  trading  has  given  rise  to 
consideration  of  extending  trading  hours 
to  accommodate  differences  in  time 
zones,  to  give  public  investors  greater 
access  to  the  primary  trading  market, 
and  to  respond  to  competitive  factors. 

The  additional  '/t  hour  of  trading  will 
increase  the  current  period  of  overlap 
between  trading  hours  in  New  York  and 
London.  It  is  expected  that  the  one-half 
hour  extension  of  trading  in  the  morning 
will  be  a  factor  in  attracting  both 
domestic  and  foreign  business  to  the 
Exchange  and  its  member  firms,  and  in 
accommodating  the  needs  of  public 
investors.  In  deciding  to  extend  trading 
the  Exchange  has  been  responsive  to 
member  firm  desires  to  expand  retail 
order  flow  and  to  enhance  the 
international  competitiveness  of  the  U.S. 
market. 

It  is  anticipated  that  the  longer  hours 
for  trading  will  be  a  cost-efficient 
method  for  increasing  business  for 
member  firms  and  the  Exchange.  The 
one-half  hour  extension  is  a  modest  but 
essential  step,  and  will  enable  the 
Exchange  to  evaluate  whether  further 
extensions  of  trading  hours  will  be 
beneficial,  and  result  in  increased 
business,  volume  and  public 
convenience. 

In  December  1984  and  January  1985 
the  Exchange  initiated  a  broad 
preliminary  survey  which  was  sent  to 
nearly  .3,400  Exchange  constituents.  The 
survey  response  rate  was  28%. 

The  questions  in  the  survey  included 
matters  such  as  24  hour  trading,  opening 
on  Good  Friday,  and  extending  trading 
hours  in  the  morning  or  afternoon,  and 
for  varying  lengths  of  time.  The  results 
of  the  survey  were  that  upstairs  firms, 
particularly  the  major  firms,  and  listed 
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companies  were  generally  in  favor  of 
extending  trading  hours,  while  floor 
brokers,  specialists  and  institutions 
were  generally  opposed.  Significantly, 
among  the  top  20  member  firms,  which 
represent  61%  of  the  Exchange's  volume. 
70%  favored  the  extension  of  trading 
hours.  The  majority  of  those  favoring  an 
extension  of  trading  hours  preferred 
adding  a  half  hour  at  the  beginning  of 
the  day. 

(2)  Statutory  Basis  for  the  Proposed 
Rule  Change.  The  statutory  basis  for  the 
proposed  rule  change  is  section 
llA(a)(l)  of  the  Securities  Exchange  Act 
of  1934  which  states,  in  relevant  part, 
that  the  "securities  markets  are  an 
important  national  asset  which  must  be 
preserved  and  strengthened",  and 
declares  that  it  is  "in  the  public  interest 
and  appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets"  to  assure  "fair 
competition  among  brokers  and  dealers, 
among  exchange  markets,  and  between 
exchange  markets  and  markets  other 
than  exchange  markets". 

(B)  ScIf-Regu/atory  Organization  'a 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition.  In  fact,  it  is 
anticipated  that  the  extension  of  trading 
hours  will  promote  competition  among 
the  Exchange  and  other  markets  by 
providing  access  to  the  primary  market 
during  a  period  when  such  market  was 
previously  closed. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited 
comments  on  the  proposed  rule  change 
and  no  unsolicited  comments  have  been 
received.  (See  item  IIA.  above,  for 
discussion  of  preliminary  survey 
results). 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fsderal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  D.C 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  522,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DXI 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organizatioa. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [21  days  ft-om  the  date 
of  this  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegaiftd 
authority. 
Shirley  E.  Mollis, 
Assfstant  Secretary. 
August  20. 1985. 
|FR  Doc.  85-20.355  Filed  8-Z3-8S:  8:45  am) 

BILUNQ  CODE  MlO-OI-a 


SMALL  BUSINESS  AOMINISTnATION 

[Declaration  of  Disaster  Loan  Area  No. 
2195;AmdL1) 

California;  Declaration  of  Economic 
Injury,  Disaster  Loan  Area 

The  above-mentioned  declaration  (50 
FR  30554)  is  amended  in  accordance 
with  the  President's  declaration  of  )uly 
18, 1985,  to  include  those  portions  of  Los 
Angeles  County  that  were  not 
previously  declared  to  now  constitute  an 
adjacent  area  in  the  State  of  California 
as  a  result  of  damage  from  forest  fires 
beginning  on  or  about  June  26. 1985.  All 
other  information  remains  the  same:  i.e., 
the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  September  16, 1985. 
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and  for  economic  injury  until  the  close 
of  business  on  April  18. 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  16, 1985. 
Win  Allied. 

Acting.  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc.  85-20297  Filed  8-23-85:  8:45  am) 
BILLING  COOC  MnSHtl-M 


V 


(License  No.  04/04-0147] 

Benson  Investment  Company,  Inc.; 
Surrender  of  License 


Notice  is  hereby  given  that  Benson 
Investment  Company.  Inc.  (Benson),  406 
South  Commerce  Street.  Geneva. 
Alabama  36340  has  surrendered  its 
License  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958.  as 
amended  (the  Act].  Benson  was  licensed 
by  the  Small  Business  Administration  on 
August  3. 1978. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  August  16, 1985.  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.001,  Small  Business 
Investment  Companies) 

Dated:  August  20. 1985. 

Robert  G.  Linebeny. 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  85-20298  Filed  8-23-85;  8:45  am] 

MLLMQ  COOC  lOSS-OI-ll 


Augusta  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small' Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Augusta.  Maine,  will  hold  a  public 
meeting  at  12:00  noon  on  Thursday. 
October  3. 1985.  at  the  Senator  Inn  & 
Restaurant.  Outer  Western  Avenue. 
Augusta.  Maine,  to  discussion  such 
matters  as  may  presented  by  members, 
staff  of  the  Small  Business 
Administration,  or  others  present. 

For  further  inforination.  write  or  call 
Tom  McGillicuddy,  District  Director, 
U.S.  Small  Business  Administration,  40 
Western  Avenue,  Augusta,  Maine  (207) 
622-6382. 
August  19,1985. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Council. 
|FR  Doc.  85-20299  Filed  8-23-«5;  8:45  am) 
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El  Paso  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  El  Paso,  Texas,  will  hold  a  public 
meeting  on  Tuesday,  September  3, 1985, 
10:00  a.m.  thru  12:00  noon,  at  the  District 
Office  Conference  Room,  10737 
Gateway  West.  Suite  320,  El  Paso,  Texas 
79935.  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Henry  Zuniga,  District  Director,  U.S. 
Small  Business  Administration.  10737 
Gateway  Boulevard.  West.  Suite  320.  El 
Paso,  Texas  79935,  (915)  541-7586. 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
August  19. 1985. 

[FR  Doc.  85-20300  Filed  8-23-85;  8:45  am] 
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Region  VI— San  Antonio  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  San  Antonio.  Texas,  will  hold  a 
public  meeting  at  9:00  a.m..  on  Thursday, 
September  19. 1985.  at  the  Federal 
Building,  727  E.  Durango,  Room  A-206 
(2nd  Floor).  San  Antonio,  Texas,  78206. 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration  and 
others  attending. 

For  futher  information,  write  or  call 
Julio  G.  Perez,  District  Director,  U.S. 
Small  Business  Administration.  Federal 
Building,  Room  A-513.  727  E.  Durango, 
San  Antonio.  Texas.  (512)  229-6105. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
August  19, 1985. 

(FR  Doc.  85-20301  Filed  8-23-85:  8:45  am] 
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Region  VII— St  Louis  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  VII  St.  Louis 
Advisory  Council,  located  in  the 
geographical  area  of  St.  Louis  and 
Eastern  Missouri,  will  hold  a  public 
meeting  at  10:00  a.m..  on  Tuesday, 
October  8, 1985,  at  Omni  International 
Hotel,  St.  Louis  Union  Station,  1820 
Market  Street,  St.  Louis,  Missouri,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 


Small  Business  Administration  and 
others  attending. 

For  futher  information,  write  or  call 
Robert  L.  Andrews,  District  Director, 
U.S.  Small  Business  Administration,  815 
Olive  St.,  Room  242,  St.  Louis,  Missouri. 
63101—314/425-6600. 
fean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
August  19. 1985. 

[FR  Doc.  85-20302  Filed  8-23-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CCG  85-056] 

Marine  Transportation  of  Oil  Field 
Wastes;  Public  Meeting 

August  21. 1985 

The  Eighth  Coast  Guard  District 
sponsored  public  meeting  to  discuss  the 
marine  transportation  of  oil  field  wastes 
will  be  held  at  the  Marriott  Hotel, 
Galley  6,  550  Canal  Street,  New  Orieans, 
LA  on  September  12, 1985.  It  will  begin 
at  8:00  a.m.  Details  were  published  in 
the  July  25, 1985  Federal  Register  (50  FR 
30325). 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statement,  but  no  later  than  the  day 
before  the  meeting,  members  of  the 
public  shall  submit  in  writing,  to 
Commander,  Eighth  Coast  Guard 
District  (mvs).  Hale  Boggs  Federal 
Building,  500  Camp  Street  New  Orleans. 
LA  70130  the  subject  of  their  comments, 
a  general  outline  signed  by  the 
presenter,  and  the  estimated  time 
required  for  presentation.  The  individual 
making  the  presentation  shall  also 
provide  their  name,  address,  and  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  submit  a  written  statement  at  any 
time. 

Additional  information  may  be 
obtained  from  Commander  D.R. 
Carlberg.  USCG,  c/o  Commander, 
Eighth  Coast  Guard  District  (mvs).  Room 
1341,  Hale  Boggs  Federal  Building,  500 
Camp  Street,  New  Orleans,  LA  70130, 
telephone  (504)  589-6271. 
Clyde  T.  Lusk,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Commandet 
Eighth  Coast  Guard  District. 

[FR  Doc.  85-20328  Filed  8-23-85:  8:45  am) 
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Federal  Aviation  Administration 

Aircraft  Fty-By-Wire  and  Other 
Advanced  Control  System  Designs; 

Meetings 

agency:  Federal  Avidtion 
Administration  (FAA).  DOT. 

ACTION:  Technical  Information 
Exchange  Conferenr.e  on  Aircraft  Fly- 
By-VVire  and  Other  Advanced  Control 
System  Designs. 

The  Federal  Aviation  Administration 
hereby  gives  notice  that  it  intends  to 
hold  daily  meetings  on  the  subject  at 
8:30  a.m.  on  October  28,  29.  and  30, 1985. 
at  the  Twin  Bridges  Marriott  Hotel,  333 
Jefferson  Davis  Highway,  Arlington, 
Virginia.  For  further  information 
concerning  technical  issues,  please 
contact  Mr.  Frank  Rock,  Aircraft 
Enginepring  Division,  Office  of 
Airworthiness,  (202)  426-8323.  For 
matters  concerning  conference 
administration,  accomodations,  and 
meeting  agenda,  please  contact  Ms. 
Jocelyn  Gushue,  Conference 
Coordinator.  The  Washington 
Consulting  Group,  1625  I  Street.  NW.. 
Suite  214,  Washington,  DC  20006.  (202) 
427-0233. 

Information  from  this  meeting  could 
be  the  basis  for  agency  decisionmaking 
regarding  the  criteria  and  guidance 
necessary  for  the  certification  of  aircraft 
with  control  systems  dependent  on 
electrical,  electronic  technology,  or  other 
advanced  technology  for  their  proper 
operation.  Such  aircraft  are  commonly 
referred  to  as  fly-by-wire  aircraft.  None 
of  the  civil  aircraft  certificated  by  the 
Federal  Aviation  Administration  have 
flight  control  systems  that  are 
completely  fly-by-wire  control  system, 
but  several  current  military  aircraft  are 
so  equipped  and  at  least  one  currently 
proposed  civil  transport  aircraft,  is 
expected  to  have  a  fly-by-wire  control 
system. 

Time  will  be  allowed  the  first  day  for 
selected  papers,  30  minute  maximum,  on 
the  current  fly-by-wire  technology  as  it 
applies  to  transport  aircraft,  general 
aviation  aircraft,  and  rotorcraft.  Agenda 
items  and  obstracts  of  proposed  papers 
to  be  submitted  before  September  28, 
1985,  to  Frank  Rock,  Aircraft 
Engineering  Department  OfTlce  of 
Airworthiness,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 

The  Federal  Aviation  Administration 
is  seeking  to  establish  the  issues  which 
should  be  considered  for  certification  of 
fly-by-wire  aircraft;  and  intends  to  use 
this  forum  to  receive  the  views  and 
ideas  of  both  the  domestic  and 


international  Government /industry 
aviation  communites. 

Issurd  In  Washington.  D.C..  on  )uly  23. 

198.5. 

Thomas  E.  McSwceny. 

At(ini}fii<r.  Aircraft  Engineering  Diviaion. 
|FR  Doc  85-20361  Filed  ft-23-a5;  8:45  ami 
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[FAAOrder6850.26A) 

Federal  Funding  of  Visual  GKdeslope 
Indicators 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Funding 
Policy. 


SUMMARY:  This  notice  announces  the 
FAA's  intention  to  implement  the  FAA 
Order  which  sets  policy  for  Federal 
Funding  of  visual  glideslope  indicators. 
The  Precision  Approach  Path  Indicator 
(PAPI)  system  is  proposed  as  the 
national  standard  visual  glideslope 
indicator  for  Federal  funding  purposes 
in  order  to  enhance  safety  through 
standardization. 

DATE:  Comments  must  be  received  on  or 
before  September  27. 1985. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding  policy 
by  submitting  such  written  data,  view,"}, 
or  arguments  as  they  may  desire. 
Communications  should  identify  the 
Order  number  and  be  submitted  in 
duplicate  to:  Federal  Aviation 
Administration,  Office  of  Airport 
Standards.  Attention:  Mr.  Robert  Bates. 
AAS-200,  800  Independence  Avenue, 
SW.,  Washington.  D.C.  20591.  All 
communications  received  on  or  before 
September  27, 1985  will  be  considered 
by  the  Administrator.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Office  of  Airport  Standards  for 
examination  by  interested  persons  on 
weekdays,  except  Federal  holidays, 
between  8:30  a  m.  and  5:00  p.m. 

As  a  rule,  any  decision  which  relates 
to  "public  property,  loans,  grants, 
benefits,  or  contracts",  such  as  that 
reflected  in  FAA  Order  6850.26A.  is 
exempt  from  the  requirements  of  notice 
and  public  comment  applicable  to 
regulatory  actions  by  administrative 
agencies.  5  U.S.C.  553(a)(2).  However,  as 
to  the  matter  addressed  by  FAA  Order 
6850.26A,  Congress  has  directed  the 
FAA  not  to  implement  or  enforce  any 
national  policy  regarding  the  "Federal 
funding  of  visual  glideslope  indicators 
until  such  time  as  the  Administrator  has 
published  notice  in  the  Federal  Register 


and  has  provided  for  adequate 
opportunity  for  public  comment 
concerning  a  national  policy  for  Federal 
funding  of  such  indicators",  Pub.  L.  No. 
99-88  (1985).  This  notice  is  in  response 
to  that  directive.  Unitl  the  FAA  has  had 
an  opportunity  to  review  the  comments 
sent  in  response  to  this  notice,  no  now 
funding  for  any  type  of  visual  glideslope 
indicator  will  be  approved.  Projects 
specifically  approved  by  the  FAA, 
before  the  new  law  became  efTective.  for 
the  purchase  or  funding  of  visual  glide- 
slope  indicators  for  specific  airports  are 
not  affected  by  the  new  law. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  on  F.AA  Order  No. 
6850.26A."  The  Postcard  will  be  dated 
and  time  stamped  and  returned  to  the 
commenter. 

Availability  of  Notice 

Any  person  may  obtain  a  copy  of  the 
Notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  OfTice 
of  Public  Affairs.  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  426-3058.  Communications  must 
identify  the  Order  number. 

Statutory  Authority 

FAA  Order  No.  6850.26A  contains 
national  policy  on  Federal  funding  of 
visual  glideslope  indicators  pursuant  to 
statutory  authority  found  at  section  519 
of  the  Airport  and  Airway  Improvement 
Act  of  1982  (AAIA).  49  U.S.C  22ia  This 
provision  is  a  grant  of  broad 
discretionary  authority  for  the  purpose 
of  aiding  in  the  implementation  of  other 
sections  of  the  AAIA.  This  particular 
Order  furthers  the  implementation  of 
sections  505(a)  and  507(a)(3)(A)  of  the 
AAIA.  49  U.S.C.  2204(a)  and 
2206(a)(3)(A).  which  authorize  grants  for 
the  purpose  of  airport  development,  and 
section  506(a)  of  the  AAIA,  49  U.S.C. 
2205(a),  which  permits  appropriations 
for  expenditures  under  the  Facilities  and 
Equipment  Program  of  section  307(b)  of 
the  Federal  Aviation  Act  of  195a  49 
U.S.C.  1348(b). 

Discussion  of  the  Proposed  Funding 
Policy 

Federal  funding  of  visual  glideslope 
indicators  was  first  initiated  in  1961. 
This  was  preceded  by  a  test  program  to 
select  the  best  available  system. 
Systems  tested  included  the 
Westinghouse  tri-color.  Navy  mirror. 
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British  RAE  system.  USAF  interim 
mirror,  and  the  Australian  Cumming- 
I.ane  system.  The  system  selected  as  the 
national  standard  was  the  British  RAE 
system.  This  system  was  also  shortly 
thereafter  selected  as  the  international 
standard  by  the  international  Civil 
Aviation  Orgiinization  (ICAO)  and 
became  known  as  the  VASI  (Visual 
Approach  Slope  Indicator). 

During  the  period  from.  1961  to  1982 
the  VASI  was  the  U.S.  standard  system 
and  was  the  only  system  eligible  for 
Federal  funding.  During  this  period  over 
300  runways  in  the  U.S.  were  equipped 
with  a  VASI.  Although  the  VASI  was  an 
English  developed  system,  it  was  not 
patented  and  could  be  made  by  anyone. 
All  of  the  systems  installed  in  the  U.S. 
were  made  by  American  manufactures. 

In  1978.  a  system  called  the  Precision 
Approach  Path  Indicator  (PAPI)  was 
proposed  for  adoption  as  a  new 
international  standard  to  replace  the 
VASI.  The  PAPI  is  basically  a 
reconfigured  VASI  with  an  improved 
signal  format  and  consists  of  four  light 
units  located  on  a  line  perpendicular  to 
the  runway  centerline.  The  PAPI  was 
thoroughly  tested  by  a  number  of 
countries,  including  the  U.S..  and  was 
adopted  by  ICAO  as  the  new 
international  standard  in  1982.  The 
VASI  will  cease  to  be  an  international 
standard  on  January  1. 1995. 

In  1983.  the  FAA  revised  its 
longstanding  policy  of  funding  only  one 
standard  system.  The  new  policy 
permitted  Federal  funding  of  only  the 
new  international  system,  the  PAPI.  at 
international  airports  while  permitting 
the  funding  of  various  types  of  systems 
at  other  than  international  airports. 
During  the  period  this  policy  was  in 
effect,  three  systems,  including  the  PAPI. 
VASI.  and  the  Pulsed  Light  Approach 
Slope  Indicator  (PLASI).  were  made 
eligible  for  Federal  funding  at  non- 
international  airports. 

The  three  systems  (VASI.  PAPI. 
PLASI]  were  all  in  a  comparable  price 
range.  For  Federally  funded  projects, 
competitive  bidding  must  be  followed. 
Because  of  their  similar  price  range,  any 
of  the  three  approved  systems  could  be 
the  lowest  bid  on  any  particular  project. 
This  could  result  in  a  situation  where  a 
particular  airport  could  have  three 
different  systems.  As  more  systems, 
each  employing  a  different  signal 
format,  were  expected  to  be  added  to 
the  approved  list,  this  problem  would 
have  become  even  more  pronounced. 
Several  of  the  other  systems  on  the 
market  which  were  expected  to  be 
added  to  the  approved  list  were    ~ 
substantially  lower  in  price  than  the 
three  original  systems  on  the  list.  Thus, 
the  competitive  bid  process  would 


insure  that  only  the  lowest  cost  systems 
would  be  funded.  This  would  have 
effectively  eliminated  the  three  original 
systems.  (VASI.  PAPI.  PLASI). 

Need  for  Standardization 

It  seemed  apparent  that  the  new 
policy  would  lead  to  a  proliferation  of 
systems,  each  having  a  different  signal 
format.  Also,  it  was  felt  that  pilots  need 
to  see  the  same  visual  presentation  at 
all  airports  and  especially  when 
breaking  out  of  a  low  overcast  or 
approaching  a  new  field  at  night.  FAA 
professional  opinion  did  not  consider 
these  issues  to  be  in  the  best  interest  of 
aviation  safety.  In  the  critical  approach 
to  landing  phase,  a  pilot  has  many 
things  to  do  and  it  was  felt  by  those  who 
considered  the  issue  that  pilots  should 
not  be  unnecessarily  burdened  with  the 
need  to  determine  which  of  several 
different  signal  formats  is  presented  by 
the  visual  glideslope  indicator.  It  was 
also  felt  that  the  use  of  a  standard  signal 
format  lessens  the  pilot's  workload  by 
having  one  less  thing  to  concentrate  on. 
thereby  reducing  the  margin  of  error  and 
enhancing  safety.  One  approach  that 
was  considered  would  have  limited 
Federal  funding  to  the  three  systems 
previously  approved.  However,  this  was 
not  considered  a  fair  approach  since  it 
would  favor  some  manufacturers  while 
discriminating  against  others.  Also,  it 
would  not  lead  to  the  desired  goal  of 
standardization. 

The  PAPI  was  chosen  as  the  new 
national  standard  for  Federal  funding 
purposes  primarily  because  it  is  the 
system  that  has  been  adopted  by  the 
International  Civil  Aviation 
Organization  (ICAO)  as  the  standard 
international  system  for  use  by  fixed- 
wing  aircraft.  It  is  the  policy  of  the 
Federal  Aviation  Administration  (FAA). 
consistent  with  U.S.  obligations  under 
the  convention  on  international  civil 
aviation  to  implement  ICAO  standards 
in  international  airports,  whenever 
practicable.  To  select  a  system  other 
than  the  PAPI  for  use  at  non- 
international  airports  would  not  be 
consistent  with  the  desired  goal  of 
standardization. 

The  PAPI  is  a  moderately  priced 
system  with  an  excellent  signal  format. 
It  is  a  multiple  light  system  which  makes 
it  easily  identifiable  as  a  visual 
glideslope  indicator.  It  was  felt  that 
single  light  source  systems  did  not 
provide  this  latter  characteristic.  Several 
instances  have  been  reported  where 
lights  on  an  airport  have  been 
mistakenly  identified  as  a  single  light 
type  visual  glideslope  indicator.  The 
PAPI  equipment  is  very  simple  and  has 
no  moving  parts,  which  assures  long  life 
and  makes  it  very  easy  to  maintain 


(which  is  a  very  important  feature  for 
smaller  airports).  Also,  the  PAPI  system 
is  not  patented  and  can  be  made  by 
anyone.  There  are  currently  six  U.S. 
manufacturers  who  already  or  plan  to 
market  the  PAPI.  The  PAPI  has  also 
been  selected  as  the  standard  visual 
glideslope  indicator  for  use  by  fi.xed- 
wing  aircraft  by  the  U.S.  Army,  the  U.S. 
Navy,  and  by  NATO  (North  Atlantic 
Treaty  Organization). 

One  of  the  most  fundamental 
responsibilities  provided  for  under  the 
Federal  Aviation  Act  of  1958  is  to 
develop  a  safe  aviation  system.  Inherent 
in  this  charge  is  the  wide  discretionary 
latitude  to  establish  standards  and 
regulations  that  are  directed  towards 
accomplishing  this  goal.  This  mandate 
covers  landing  aids  for  aircraft; 
consequently,  the  FAA  has  a  duty  to 
provide  a  standard  for  a  visual 
glideslope  indicator  system  that  is  safe 
and  unambiguous.  It  is  the  firm  belief  of 
this  Agency  that  standardization  is 
directly  related  to  safety  and  that  the 
issueing  of  an  Order  establishing  a 
standard  is  necessary  to  discharge  the 
FAA's  statutory  duty. 

Supplemental  Background  (Test  Results) 

Federal  Aviation  Administration  Tests 

The  FAA  conducted  a  comparative 
evaluation  of  the  VASI  and  PAPI  at  the 
FAA  Technical  Center  in  Atlantic  City, 
N.J.  in  1980.  Twelve  test  pilots  made  a 
total  of  108  tracked  approaches  with  the 
results  that  58%  preferred  the  PAPI,  42% 
rated  the  VASI  and  PAPI  equally,  and 
none  preferred  the  VASI  over  the  PAPI. 

An  in-service  evaluation  was  also 
conducted  at  Newark  International 
Airport  during  1981.  A  total  of  117  pilots 
returned  questionnaires  and  the 
tabulated  results  are  as  follows: 


Rale  of  inlofmation 

Ease  of  majntammg  ap- 
proacfi  angle 

Correcting  vertical  excur- 
sions  

Usefulness  ol  touchdown 
aiming  point 

Coincidence  mntti  ILS 

Initial  contact  range 

Overall  value  compared 
with  VASI 


PAPI 
twtter 
than 
VASI 


57 

50 

57 

40 
40 
60 

ei 


PAPI 

same  as 

VASI 


37 
43 
33 

S3 

57 
29 

2S 


PAPI 
nvorse 
than 
VASI 


6 
7 

to 

7 

3 

11 


U.S.  Army  Test 

The  U.S.  Army  conducted  a 
comparative  evaluation  of  five  visual 
glideslope  indicator  systems  at  Ft. 
Meade,  Maryland,  during  August- 
October  1983.  The  systems  tested  were 
the  CHAPI.  PAPI.  VASI.  OASIS,  and 
PLASI. 


The  five  systems  were  combined  into 
10  different  pairs,  one  pair  for  each  test 
session.  This  allowed  each  system  to  be 
compared  to  each  of  the  other  systems. 
Pairs  for  each  session  were  chosen  at 
random.  The  order  in  which  systems 
were  evaluated  in  each  session  was 
arranged  to  eliminate  any  patterns 
which  would  favor  a  particular  system. 
During  a  typical  evaluation  session,  a 
pilot  would  fly  three  approaches  to  each 
of  the  two  systems  and  observe  three 
approaches  to  each  system  flown  by  a 
second  pilot.  This  made  a  total  of  12 
approaches  for  each  pilot  per  evaluation 
session.  A  total  of  35  pilots  participated 
in  the  tests. 

Pilots  were  asked  to  rate  each  of  the 
following: 


Federal  Register  /  Vol.  50,  No.  165  /  Monday,  August  26.  1985  /  Notices 


34575 


Acquisition  and  Identification 
Signal  Interpretation 
Determining  Glidepath  Deviations 
Required  Workload 
Maintaining  Glidepath  Signal 

Rating  factors  for  each  of  the 
preceding  were  as  follows: 


Ralmg  taclof 

NufTMr- 

ical 
rMng 

as- 
s«ned 

Very  drflicuR 

Difficult 

2 

Acceptable 

3 

Easy  

4 

Very  easy 



5 

The  results  are  shown  as  follows: 


System  name 

Acquoi- 
lion  and 
Identifi- 
cation 

Signal 

inlrepre- 

Ulion 

Deter- 
mine 
glidepam 
devi- 
ations 

Require 
attention 

Mamiain 

glidepath 

signal 

Average 
score 

Individual  scores: ' 

CHAPI 

459 
4.13 
4.12 
365 
3.917 

1 
2 
3 
5 

4 

1 
2 

3 

4 
5 

4.77 
409 
425 
391 
371 

1 
3 
2 

4 
5 

482 

4218 

412 

4.04 

3.71 

1 
2 
3 
4 
5 

4.46 

4.00 
3.91 
3.78 
3.79 

1 
2 
3 
5 

4 

417 
404 
4.04 
378 
3783 

1 
2 
3 

5 

4 

45623 
4096 
4  068 
3832 
3782 

VASt 

PAPI 

PIASI 

OASIS 

Individual  ranking:  < 

CHAPI 

VASI 

PAPt 

PtASI 

OASIS 

Overall  ranking: 

CHAPI 

VASI 

PAPI 

OASIS 

PUKSI 

'  Higfiesl  numbers  reflect  liesl  performance 
'  1  indicates  fughesl  ranking. 


U.S.  Air  Force  Tests 

The  U.S.  Air  Force  conducted  a 
comparative  evaluation  of  the  VASI, 
PAPI,  and  PLASI  at  Tuscon,  Arizona,  in 
1984.  These  tests  showed  that  the  PAPI 
and  PLASI  were  exactly  equivalent  in 
ability  to  maintain  the  glideslope  angle 
with  both  rating  above  the  VASI  in  this 
respect.  A  second  part  of  this  evaluation 
consisted  of  asking  pilots  the  question, 
"Which  system  would  you  prefer  to 
have?"  This  question  was  asked  of  8 
pilots  and  the  results  were  as  follows: 

NukHBER  OF  Pilots 


in  which  the  FAA  permitted  the  funding 
of  various  systems)  reveals  the 
following  system  installed  cost  based  on 
the  lowest  bid  price. 

VASI  (2-unit)— $8,562  average  for  56 

locations 
VASI  (4-unit)— $11,900  average  for  27 

locations 
PAPI— $10,885  average  for  20  locations 
VASI— $17,695  average  for  27  locations 

A  complete  listing  of  these  bid  ppices 
are  as  follows: 


PLASI 

BVASI 

PAPI 

6 
3 

0 

1 
4 
3 

1 

1 

Tfwd  cfxxce 

5 

Costs 

An  analysis  of  visual  glideslope 
indicators  funded  under  the  Airport 
Improvement  Program  during  the  period 
of  May  1982  to  February  1985  (the  period 


Location 

VASI-4 

PLASI 

PAPI 

Kissimmee. 
FL 

$5,975 
5.975 



„ „ 

Do 

Ocala.  FL 

$8,200 

Do 

8,200 

Ormand 
Beach,  FL ... 

7.810 
7,810 

Do....' 

St. 
Augustina. 

FL 

S.SOO 

Do 

6.820 

LeestMvg.  FL.. 

7.070 
7.070 

Do 

Mt  Pleasant. 
SO 

7955 

Do 

■ 

7.955 

/  Locabon  '     VASI-4     .     PIAS» 


PAR 


NO 

9.400 

I 

Do 

0.400 
9.475 

Lmcolntoiim. 

NC 

M7B 

•.7W 

Raleigh.  NO... 

CanersviHe. 
GA 

6.500 
5.650 
5.660 



NaiMian.  GA. 
Do 

ojnio 

OjOOO 

Gallon.  GA 



Oo 

Punirautaw- 

ney.  PA 
Alioooa.PA 
Graanvila. 

PA 

7950 
13.085 

28.875 
28.875 

21X100 
21  MO 

t.110 
WjOOO 

aojooo 

SOjOOD 

23joe 

23500 

2>jaoi 
itjsoa 

19500 
13jB17 

21JM0 

17JW 
25.77S 

- 

Do 

14.915 
22.290 

Z7M0 
23.432 

nooosvrite, 

PA _ 

Do 

_.. 

SomersaJ. 

PA 

WflMswrfto 
NY .".„ 

Oo 

Clean.  NY 

Pooghkeep- 
sie.  NY 

7.725 
12.700 

A«>any 
County.  NY 

Utica.  NY  

PonLauaca. 

TX _ 

7.000 

6iM0 

Austm.  TX 

McKinney. 
TX 

15575 

Ctarksville. 

ARK 

10.608 

19.945 
7.800 

TX 

McAllan.  TX... 

Conroe.  TX 

1Z745 

10560 

Hailem.  MT 

17.725 

lyWbanh.  SO... 

6.510 

8.240 
4.980 

Pine  Ridge. 
SO 

Do 

""njiiii 

Oukitti.  MN 

8560 
14.475 

7750 

Mora.  MN 

Ely,  MN.. 

Red  Wing. 

9520 

13.400 

6540 

Austin,  MN 

Ufm.  MN 

——....—. 

6.500 



0560 
6500 

Watford.  ND ... 

5.170 

4.800 

5.500 

5.500 

Walpeton. 

ND 

9JO0O 

11  000 

Bo»imian.  NO.. 

Dickenson. 
ND 

Fredendi, 
MD 

8.967 

^3JB30 
13.630 

9.484 

10.700 

15.156 

Ocean  CHy. 
MD 

Do...- 

15.156 
ia420 
25.716 
10.780 

Chesterfield. 

VA 

Blacksburg, 
VA 

7.676 
7.077 
7.077 

7.200 
11.800 
6.500 
6.500 

6.197 
6,197 
5,000 

5.000 
7.564 
7.564 

Manassas, 

VA 

Brawley.  CA... 

Do 

Santaynei. 

CA 

10.000 
20500 

Sedona.CA    . 

Cookdga.  AZ.. 

Do 

Casa 
Grande. 
AZ 

Do 

Salford,  CA 

Oo 

Calenco,  CA... 

Do 

WA 

16U6S4 

Pittsburg.  KS.. 

7.201 
7J01 

Do 

Lebanon.  MO. 

15.000 
15500 

Do 

34576 
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mdepsntt. 
anca,  lA..... 

Do— 

Sheonao- 

doal).  lA 

Do 

Hartselto.  AL. 

Do -... 

Ti 
AL 

Do 

Columbus. 

MS _... 

Troy.  AL 

fmrhoca.  AL.. 

Do 

Eniefpose. 

AL 

Do 

£;jlaij)a.  Al 

Do 

PiRsfiektMA 
CUreinool 
NH 

H-gngaie.  VT . 
Lacona.NH 


S.S96 
SJM 

S.I64 

S.I64 

11.279 

11279 


VT 

Uaratnon.  Fl. 
Do -... 


6.000 
6.000 
8.300 
8.300 
3.S00 

5.921 
6.3S0 
6.709 


7.500   -. 


VASl-4 


7.095 
7.09S 


16.000 


12.000 


PLASI 


PAPI 


6.600 
6.600 


X 


17.804 
17.804 


In  consideration  of  the  foregoing,  the 
FAA  proposes  to  implement  the 
following  Order  with  respect  to  the 
funding  of  visual  glideslope  indicators. 

Issued  in  Washington.  D.C..  on  August  21. 
1985. 

Donald  D.  Engen. 

Administrator. 

FAA  Order  Number  6850.26A 

Subject:  Visual  glideslope  Indicators 

1.  Purpose.  This  order  establishes 
national  policy  on  Federal  funding  of 
visual  glideslope  indicators  which 
provide  visual  descent  guidance  to 
pilots  of  landing  aircraft. 

2.  Distribution.  This  order  is 
distributed  to  the  division  level  in  the 
Office  of  Flight  Operations.  Office  of 
Airport  Standards.  Office  of  Airport 
Planning  and  Programming.  Office  of 
Avidtion  Policy  and  Plans.  Program 
Engineering  and  Maintenance  Service. 
Systems  Engineering  Service.  Air  Traffic 
Service,  and  to  the  regional  Airports,  Air 
Traffic.  Airway  Facilities,  and  Flight 
Standards  Divisions. 

3.  Cancellation.  Order  6850.2(5.  Visual 
Approach  Slope  Indicators,  dated  .May 
9. 1983.  is  cancelled. 

4.  Background,  a.  The  visual  approach 
slope  indicator  (VASl]  (as  described  in 
Order  1010.47B,  cancelled  October  31. 
1982).  was  selected  as  the  national 
standard  visual  glideslope  indicator  in 
1961  and  shortly  thereafter  was  adopted 
as  the  international  standard  by  the 
International  Civil  Aviation 
Organization  (ICAO).  To  date,  over  3000 
runways  in  the  United  States  have  been 
equipped  with  a  VASl.  The  VASI  has 
been,  and  continues  to  be.  effective  aid 
for  providing  visual  descent  guidance. 


b.  An  improved  version  of  the  VASI. 
called  the  precision  approach  path 
indicator  (PAPI).  was  recently  adopted 
by  ICAO  as  the  new  international 
standard  to  replace  the  VASI.  The  VASI 
will  cease  to  be  an  ICAO  standard 
system  after  January  1, 1995. 

5.  Explanation  of  Changes.  The  policy 
has  been  revised  to  promote 
standardization  of  visual  glidcpath 
indicators  by  limiting  Federal  funding  to 
only  one  system,  the  PAPI.  for  use  by 
pilots  of  fixed-wing  aircraft. 

6.  Policy,  a.  The  PAPI.  as  described  in 
ICAO  Annex  14,  Aerodromes,  shall  be 
the  standard  visual  glideslope  indicator 
for  new  installations  at  U.S.  airports 
when  funded  under  the  Facilities  and 
Equipment  Program  or.  through  the 
Airport  Improvement  Program. 

b.  Existing  VASI  installations  shall 
remain  in  service  and  need  not  be 
replaced  with  the  PAPI. 

c.  Other  types  of  systems,  which  have 
been  determined  operationally  suitable 
by  the  Office  of  Flight  Operations,  may 
be  Federally  funded  for  use  on  heliports 
or  may  be  installed  on  airports  when 
non-Federally  funded. 

7.  Responsibilities,  a.  The  Office  of 
Flight  Operations  shall  develop 
performance  characteristics  which 
assure  safe  and  effective  visual 
guidance  for  all  visual  glidepath 
indicators  and  shall  determine 
acceptability  of  proposed  system 
concepts  for  operational  use. 

b.  The  Office  of  Airport  Standards 
shall  develop  equipment  and  installation 
standards  for  those  visual  glideslope 
indicators,  which  have  been  determined 
to  be  acceptable  by  the  Office  of  Flight 
Operations,  to  be  funded  under  the 
Airport  Improvement  Program. 

c.  The  Program  Engineering  and 
Maintenance  Service  shall  develop 
equipment  and  installation  standards  for 
those  visual  glideslope  indicators,  which 
have  been  determined  to  be 
operationally  acceptable  by  the  Office 
of  Flight  Operations,  to  be  funded  under 
the  Facilities  and  Equipment  Program. 

d.  The  equipment  specifications  and 
installation  standards  issued  under  the 
Airport  Improvement  Program  and  the 
Facilities  and  Equipment  Program  shall 
be  coordinated  with  the  Office  of 
Airport  Standards  and  the  Program 
Engineering  and  Maintenance  Service, 
respectively,  to  assure  that  the  agency 
specifications  and  standards  are 
uniform  in  meeting  the  operational 
requirements  of  the  Office  of  Flight 
Operations. 

e.  The  Office  of  Aviation  Policy  and 
Plans  shall  have  the  responsibility  for 
developing  establishment, 
discontinuance,  and  replacement 
criteria  for  visual  glideslope  indicators 


to  be  funded  under  the  Facilities  and 
Equipment  Program. 

|FR  Doc.  85-20364  Filed  a-23-85:  8:45  amj 
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National  Highway  Traffic  Safety 
Administration 

(Docket  No.  IP85-8;  Notice  2) 

B.F.  Goodrich  Co.;  Grant  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

This  notice  grants  the  petition  by  B.F. 
Goodrich  Co..  of  Akron.  Ohio,  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Flighway  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  scq.)  for  a 
noncompliance  with  49  CFR  Part 
571.119.  Motor  Vehicle  Safety  Standard 
No.  119.  New  Pneumatic  Tires  for 
Vehicles  Other  Than  Passenger  Cars. 
The  basis  of  the  petition  was  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  May  14. 1985.  and  an 
opportunity  afforded  for  comment  (50  FR 
20159). 

Paragraph  section  6.5(c)  of  Standard 
No.  119  requires  tires  to  be  marked  with 
the  tire  size  designation  as  listed  in  the 
documents  and  publications  designated 
in  section  5.1.  Goodrich  manufactured 
2.823  LT235/85R16  Goodrich  Trail  Edge 
light  truck  tires  labled  as  LT235/80R16. 
The  incorrect  stamping  is  in  the  bead 
area,  on  the  opposite-serial  side.  The 
tires  were  produced  from  December  16, 
1984  through  March  24.  1985.  The  correct 
aspect  ratio  appears  in  all  other  size 
designations  on  these  light  truck  tires. 

Goodrich  argued  that  the 
noncomphance  was  inconsequential 
because  the  failure  to  label  properly  has 
no  impact  on  safety,  and  the  tires 
otherwise  comply  with  all  requirements 
of  Standard  No.  119.  Goodrich 
contended  that  the  tire  industry  has 
confintid  these  l.T  type  tires  to  the  75 
and  85  aspect  series  to  date  and  to  the 
best  of  their  knowlege  there  is  no  such 
tire  size  as  LT235/80R16.  It  stated  that 
since  the  incorrect  stamping  is  in  0.250- 
inch  high  characters  in  the  bead  area,  it 
would  be  impractical  to  corrent  the  label 
by  buffing-off  the  incorrect  numeral  0 
and  rebranding  with  the  numeral  5. 
Further.  Goodrich  stated  that  the  point 
of  sale  information,  on  the  paper  tread 
labels,  contains  the  correct 
identification  for  the  light  truck  tires. 

No  comments  were  received  on  the 
petition. 
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The  NHTSA  has  decided  to  grant  this 
petition.  It  notes  that  each  tire  has  four 
tire  size  designations,  two  on  each 
sidewall,  one  in  larger  characters  than 
the  other.  The  error  appears  only  in  the 
smaller  of  the  two  sizes  and  only  on  the 
opposite  serial  side.  In  any  investigation 
of  tire  size,  there  would  be  a  tendency  to 
read  the  larger  of  the  two  designations, 
in  NHTSA's  view.  Were  the  tires  subject 
to  inventory  control  or  inspection,  the 
inspection  would  be  made  on  the  serial 
side  which  contains  the  correct  labelling 
on  both  upper  and  lower  sidewalls. 

The  tires  are  certified  as  otherwise 
meeting  the  requirements  of  Standard 
No.  119.  If  the  tires  are  retreaded,  the 
noncompliance  would  not  cause  a 
change  in  the  buffing  process  as  the 
critical  measurements  of  tread 
circumference  and  selection  of  the 
matrix  size  are  made  after  buffing. 
Rebranding  could  possibly  damage  the 
bead  area  of  the  tire  and  is  not 
advisable. 

Accordingly,  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is  hereby 
granted. 
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(Sec.  102,  Pub.  L  93-492.  88  Stat.  1470  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issured  on  August  20, 1985. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  85-20318  Filed  8-23-85;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.O.  85-138] 

Reimbursable  Service;  Excess  Cost  of 
Preciearance  Operation 

August  18, 1985. 

Notice  is  hereby  given  that  pursuant 
to  §  24.18(d),  Customs  Regulations  (19 
CFR  24.18(d)).  the  biweekly 
reimbursable  excess  costs  for  each 
preciearance  installation  are  determined 
to  be  as  set  forth  below  and  will  be 
effective  with  the  pay  period  beginning 
August  18. 1985. 


InstallatKJ'i 


WinnipeQ.  Canada 

Freepon.  Bahama  Islanda 

Calgary.  Canada 

Edmonton.  Canada 


Biweek- 
ly 
e>cess 
cost 


4.t11 
t4.509 
10.218 

5.410 


D.  Lynn  Cordon, 

Acting  Comptroller 

|FR  Doc.  85-20324  Filed  8-23-85:  8:45  am) 
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Montreal.  Canada.. 

Tofonto.  Canada „. 

Kmdley  F«ld.  Bermuda  ... 
Nassau.  Bahama  Island* .. 
Vancouver.  Canada 


Fiscai  Service 

IDept.  Clrc.  570, 1984  Rev.,  Supp.  No.  351 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Change  of  Name; 
American  Credit  Indemnity  Co. 

American  Credit  Indemnity  Company 
of  New  York,  a  New  York  Corporation, 
has  formally  changed  its  name  to 
American  Credit  Indemnity  Company, 
effective  December  7. 1984.  The 
company  is  listed  as  an  acceptable 
surety  on  Federal  bonds  in  50  FR  27106. 
July  1. 1985,  under  its  new  name. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  July  1, 1985,  is  hereby  issued 
under  sections  9304  to  9308  of  Title  31  of 
the  United  States  Code,  to  American 
Credit  Indemnity  Company.  This  new 
certificate  replaces  the  Certificate  of 
Authority  issued  to  the  Company  under 
its  former  name,  American  Credit 
Indemnity  Company  of  New  York.  The 
underwriting  limitation  of  $5,749,000 
established  for  the  company  as  of  July  1, 
1985,  remains  unchanged  until  the  July  1. 
1986  revision  is  published. 

Certificates  of  Authority  expire  on 
June  30.  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570.  with  details  as 
to  underwriting  limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information. 

Copies  of  the  circular  may  be  obtaied 
from  the  Surety  Bond  Branch.  Finance 
Division.  Financial  Management 
Service,  Department  of  the  Treasury, 
Washington,  DC  20226,  or  by  calling 
(202)  634-2319. 

Dated:  August  13, 1985. 
W.E.  Douglas, 

Commissioner,  Financial  Management 

Service. 

[FR  Doc.  85-20268  Filed  8-23-«5;  8:45  am) 
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(Dept.  Circ.  570, 1984  Rev.,  Supp.  No.  361 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Change  of  Name;  Delta 
America  Insurance  Co. 

Delta  America  Insurance  Company,  a 
New  Hampshire  Corporation,  has 
formally  changed  its  name  to  North 
American  Specialty  Insurance 
Company,  effective  March  26, 1985.  The 
company  is  listed  as  an  acceptable 
surety  on  Federal  bonds  in  50  FR,  27125. 
July  1. 1985,  under  its  new  name. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  July  1. 1985,  is  hereby  issued 
under  sections  9304  to  9308  of  Title  31  of 
the  United  States  Code,  to  North 
American  Specialty  Insurance 
Company.  This  new  certificate  replaces 
the  Certificate  of  Authority  issued  to  the 
company  under  its  former  name.  The 
Underwriting  Limitation  of  $531,000. 
established  for  the  company  as  of  July  1. 
1985.  remains  unchanged  until  the  July  1. 
1986  revision  is  published. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570.  with  details  as 
to  Underwriting  Limitations,  licensing 
areas,  and  footnotes  containing  other 
information.  Copies  of  the  Circular  may 
be  obtained  from  the  Surety  Bond 
Branch,  Finance  Division,  Financial 
Management  Service.  Department  of  the 
Treasury,  Washington.  DC  20226.  or  by 
calling  (202)  634-2319. 

Dated:  August  12. 1985. 

W.E.  Douglas. 

Commissioner.  Financial  Management 
Service. 

|FR  Doc.  85-20269  Filed  8-23-85;  8:45  am) 
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(I>ept  Circ.  570, 1»84  Rev.,  Supp.  No.  341 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination  of 
Authority;  Van  Tol  Surety  Co^  Inc. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Van  Tol  Surety  Co..  Inc.  of 
Brookings.  South  Dakota,  under  sections 
9304  to  9308  of  Title  31  of  the  United 
States  Code,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
terminated  effective  June  30, 1985. 

The  company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
49  FR  27262.  July  2, 1984. 
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V\  ith  respect  to  any  brfnds  currently  in 
force  with  Van  Tol  Surety  Co..  Inc.. 
tiond-approving  officers  for  the 
Clovernmenf  should  secure  new  bonds 
with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
h'lnance  Division.  Financial 
Management  Service.  Department  of  the 
Treasury.  Washington.  D.C.  20226. 
»elf  phone  (202)  634-2;»49. 

Dated:  August  13.  19»W. 
V%.E.  Douglas. 

C'linji-iss/pner.  Finanria/ Manc^ririrtit 

Scnictf. 

iKR  noc.  ^=^202-0  Filetl  R-23-85:  8:45  am| 
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UNITED  STATES  INFORMATION 
AGENCY 

Afghan  Media  Project;  Request  for 
Concept  Papers 

agency:  United  States  Information 

Aj-L-ncy. 

action:  Announcement  of  request  for 

concept  papers. 

suiMMARV:  The  United  States 
liiformafion  .Agency  announces  that  it  is 
s»-eking  concept  papers  from  qualified 
applicants  interested  in  participating  in 
the  promotion  of  an  independent  media 
service  by  the  Afghan  people  and  in 
training  Afghans  in  media  and  media- 
related  fields.  Applicants  presenting 
promising  concept  papers  will  be  invited 
to  submit  detailed  grant  proposals. 
DATE:  Concept  Papers  must  be  received 
on  or  before  September  25. 1985. 

ADDRESS:  John  Mosher.  Director.  Office 
of  Program  Coordination  and 
Development  (P/D),  United  States 
Information  Agency.  Room  550.  301  4th 
Street.  SW..  Washington.  DC  20.547. 
FOR  FURTHER  INFORIMATION  CONTACT: 
John  Mosher,  Director.  Office  of  Program 
Coordination  and  Development  (P/D), 
United  States  Information  Agency. 
Room  550.  301  4th  Street.  SW.. 
Washington.  DC  20547,  (202)  485-2764). 
SUPPLEMENTARY  INFORMATION:  Under 
the  1985  Supplemental  Appropriations 
the  United  States  Congress  appropriated 


S500.000  to  the  United  States 
Information  Agency  "to  promote  the 
development  of  an  independent  media 
service  by  the  Afghan  people  and  to 
provide  for  the  training  of  Afghans  in 
media  and  media-related  fields."  The 
Agency  contemplates  that  a  major 
portion  of  the  funds  will  be  given,  in  the 
form  of  one  or  more  grants,  to  the  one  or 
more  applicants  best  able  to  perform  all 
or  a  portion  of  the  projected  tasks  in  a 
timely  fashion.  The  grants  shall  be  made 
in  accordance  with  Agency  authority 
under  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961.  as 
amended,  and  the  United  States 
Information  and  Educational  Rxchange 
Act  of  1948.  as  amended.  At  this  time 
the  Agency  is  seeking  concept  papers 
outlining  strategies  for  achieving  project 
goals.  Applicants  presenting  promising 
concept  papers  will  be  invited  to  submit 
detailed  grant  proposals. 

Project  Goals 

It  is  the  goal  of  this  project  to  faciiiate 
the  collection,  development  and 
distribution  of  credible,  objective  and 
timely  professional-quality  news  stories, 
photographs  and  television  images 
about  developments  in  Afghanistan  in 
an  effort  to  overcome  the  substantial 
obstacles  encountered  by  media 
representatives  in  bringing  the  stor>'  to 
world  attention. 

Concept  Papei^  should  demonstrate 
an  appreciation  for  the  two  principal 
objectives  of  this  project:  (1)  Immediate 
efforts  to  work  with  existing  Afghan 
information  groups  to  extend  facilitative 
assistance  to  journalists  and  bring  about 
increased  and  improved  international 
coverage  of  Afghanistan;  and  (2) 
training  of  Afghans  in  media  and  media- 
relat^  fields  to  develop  an 
independent,  self-funded  media 
organization. 

Project  Tasks 

Concept  Papers  will  be  judged  on 
their  ability  to  effect  the  following 
project  tasks: 

— Devise  and  implement  a  program  to 
encourage  improved  and  increased 
coverage  of  the  Afghan  situation  by 
international  print  and  broadcast 
journalists  including,  but  not  limited 
to.  facilitating  their  travel,  assuring 
their  timely  access  to  developments  in 


Afghanistan,  making  available  video 
and  other  Afghan-produced  materials 
and  seeking  widespread  placement  for 
their  stories: 

— Train  and  equip  a  group  of  Afghan  TV 
cameramen  to  operate  inside 
Afghanistan  to  provide  credible  and 
timely  video  coverage  of  newsworthy 
developments  within  the  country: 

— Undertake  the  first  steps  toward 
creation  of  an  independent  Afghan 
Media  Resource  Center  in  proximity 
to  the  war  zone.  This  Center  should 
cooperate  with,  build  on  and 
encourage  existing  local  Afghan 
media  talents  and  resources.  The 
Center  should  provide  appropriate 
equipment,  personnel  and  training  to 
expand  current  activities  and  to 
promote  the  collection  and 
dissemination  of  credible,  timely  and 
quality  news  materials  to  media 
elements  worldwide: 

— Develop  a  realistic  strategy  for 

marketing  Afghan-produced  materials 
which  will  lead  to  a  fee-based  funding 
support  for  the  Center,  with  possible 
outcome  being  a  professional, 
independent  and  credible  Afghan 
news  agency. 

Eligibility  Requirements 

Concept  Papers  should  be  specific  as 
to  which  project  tasks  or  aspects  of 
project  tasks  the  applicant  is  willing  and 
able  to  undertake.  Applicant  must 
demonstrate  expertise  in  and  knowledge 
of  the  tasks  to  be  performed.  A  proven 
track  record  on  similar  projects  would 
be  helpful.  Applicant  must  also 
demonstrate  knowledge  of  the  news 
media  and  the  global  media 
environment  and  a  keen  understanding 
of  Afghanistan,  its  peoples,  history  and 
culture.  The  grant  will  be  administered 
in  accordance  with  OMB  Circular  A-110 
Uniform  Administrative  Requirements. 
Grantees  will  be  expected  to  comply 
with  OMB  Circular  A-122  or  A-21 
governing  cost  principles. 

Dated:  August  21. 1985. 
Marvin  L.  Stone, 

Acting  Director,  United  States  Information 

Agency. 

[VR  Doc.  85-20348  Filed  8-23-85;  8:45  am) 
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contains  notices  of  meetings  published 
under  the   "Government   in   the   Sunshine 
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FEDERAL  MARITIME  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  August  21. 
1983,  50  FR  34034. 

PREVIOUSLY  announced  TIME  AND  DATE 
OF  the  MEETING:  August  27,  1985,  11:00 
a.m. 


CHANGE  IN  THE  MEETING:  Addition  of  the 
following  item  to  tht;  doscfd  session: 

3.  Considcrutlun  of  pruposnd  plan  rcliitivc 
Kt  perfcirmance  awards  for  members  of  the 
Prrformdnce  ManHjiemcnl  and  Rf^cognilion 
System. 

Bruce  A.  Oombrowski. 

Acting  Secretary. 

|KR  Dor.  «5-2040:i  Filed  8-a2-H5:  12:2;i  pm) 
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MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  d.ni..  Scjptemher  24, 
1985. 

place:  On  board  MV  MISSISSIPPI  at 
City  Front,  vicinity  of  Bealo  Street.^ 
Memphis.  TN. 


Federal    Re};ister 

Vol.  .Vl.  \o.  165 
Mcinday.  August  26,  1985 


STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

|1|  Report  l)y  president  on  general 
conditions  of  the  Mississippi  River  and 
Tributaries  Project  and  major 
accomplishments  since  the  last  meeting:  and 
(2)  Views  and  suggestions  from  members  of 
the  public  on  any  matters  pertaining  to  the 
Flood  Control,  Mississippi  River  and 
Tributaries  Project. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  (farris. 
telephone  601-634-5766. 
Rodger  D.  Harris, 

Kxeaitivtf  As-iistant.  Mississippi  River 
Coiiimission. 

|FR  Doc.  85-20413  Filed  8-22-85:  2:33  pmj 
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Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  435 

Oil  and  Gas  Extraction  Point  Source 
Category,  Offshore  Subcategory;  Effluent 
Limitations  Guidelines  and  New  Source 
Performance  Standards;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  435 
(FRL-2719-1I 

Oil  and  Gas  Extraction  Point  Source 
Category,  Offshore  Subcategory; 
Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  regulation  and  request 
for  comments. 

summary:  EPA  is  proposing  regulations 
under  the  Clean  Water  Act  to  limit 
effluent  discharges  to  waters  of  the 
United  States  from  offshore  oil  and  gas 
extraction  facilities.  The  purpose  of  this 
proposal  is  to  establish  new  source 
performance  standards  (NSPS),  best 
available  technology  economically 
achievable  (BAT)  and  best  conventional 
pollutant  control  technology  (BCT) 
effluent  limitations  guidelines  for  the 
offshore  segment  of  this  industry.  After 
considering  comments  received  in 
response  to  this  proposal,  EPA  will 
promulgate  a  final  rule.  This  proposal 
would  also  amend  the  current  definition 
of  "free  oil"  and  the  analytical  method 
of  compliance,  both  of  which  will  apply 
to  BPT  as  well  as  BAT,  BCT  and  NSPS. 

The  Agency  has  scheduled  two 
technical  workshops  for  State  and  EPA 
permit  writers.  EPA  will  present  and 
explain  the  proposed  regulation  at  these 
workshops.  The  Agency  believes  the 
workshop  information  will  also  be  of 
interest  to  industry  representatives  and 
members  of  environmental  and  public 
interest  groups. 

DATES:  The  comment  period  for  this 
proposed  rule  will  begin  on  September 
16, 1985  and  end  on  December  16, 1985. 
The  development  documents  and 
rulemaking  record  for  this  proposed  rule 
will  be  available  beginning  September 
18. 1985. 

The  general  public  is  invited  to  attend 
the  workshops  on  September  24-25  in 
New  Orleans.  Louisiana,  and  October 
29-30  in  Santa  Barbara.  California.  For 
locations  and  time  please  see  the 
ADDRESSES  section  of  this  document. 
aodhesses:  Comments  should  be  sent 
to  Mr.  Dennis  Ruddy,  Industrial 
Technology  Division  (WH-522). 
Environmental  Protection  Agency,  401  M 
Street.  S.W..  Washington.  D.C.  20460. 

The  supporting  information  and  all 
comments  on  this  proposal  will  be 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit,  Room  2402  (Rear  of  EPA  Library). 
The  EPA  public  information  regulation 


(40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying.  Technical  information  and 
copies  of  technical  documents  may  be 
obtained  from  Mr.  Dennis  Ruddy  at  the 
above  address.  The  economic  analysis 
report  may  be  obtained  from  Ms. 
Kathleen  Ehrensberger,  Economic 
Analysis  Staff  (WH-586),  Environmental 
Protection  Agency,  401  M  Street.  S.W.. 
Washington,  D.C.  20460,  or  call  (202) 
382-5397.  The  environmental 
assessment  report  may  be  obtained  from 
Ms.  Eleanor  Zimmerman,  Industrial 
Technology  Division  (WH-552),  at  the 
above  address,  or  call  (202)  382-7126. 

The  workshops  will  be  conducted  at 
the  following  locations: 
September  24-25. 1985.  Sheraton  New 
Orleans  Hotel,  500  Canal  Street,  New 
Orleans,  Louisiana 
October  29-30, 1985,  Sheraton  Santa 
Barbara  Hotel,  1111  East  Cabrillo 
Boulevard,  Santa  Barbara,  California 
There  will  be  no  pre-registration.  On- 
site  registration  will  begin  at  8:30  a.m. 
The  workshops  will  be  conducted  from 
9:00  a.m.  to  4:00  p.m.  local  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dennis  Ruddy  at  the  above  address, 
or  call  (202)  382-7131. 
supplementary  information: 
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Introduction 

The  Supplementary  Information 
section  of  this  preamble  describes  the 
legal  authority  and  background,  the 
technical  and  economic  bases,  and  other 
aspects  of  the  proposed  regulations. 
That  section  also  solicits  comments  on 
specific  areas  of  interest.  Abbreviations, 
and  other  terms  used  in  this  preamble, 
generic  drilling  fluids,  priority 
pollutants,  and  certain  technical, 
economic  and  environmental  documents 
used  in  regulation  development  are 
listed  in  Appendices  A  through  D  to  this 
preamble. 

These  proposed  regulations  are 
supported  by  documents  available  from 
EPA.  Technical  conclusions  are  detailed 
in  the  Development  Document  for 
Proposed  Effluent  Limitations 
Guidelines  and  New  Source 
Performance  Standards  for  the  Offshore 
Segment  of  the  Oil  and  Gas  Extraction 
Point  Source  Category  (EPA  ^Wl\-Q5l 
0556).  The  Agency's  economic  analysis 
is  found  in  Economic  Impact  Analysis  of 
Proposed  Effluent  Limitations  and 
Standards  for  the  Offshore  Oil  and  Gas 
Industry  (EPA  440/2-85/003).  An 
environmental  analysis  is  presented  in 
Assessment  of  Environmental  Fate  and 
Effects  of  Discharges  from  Offshore  Oil 
and  Gas  Operations  (EPA  440/4-85/ 
002). 
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I.  Legal  Authority 

The  regulations  described  in  this 
notice  are  proposed  under  the  authority 
of  Sections  301.  304.  306,  307.  and  501  of 
the  Clean  Water  Act  (the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972.  33  U.S.C.  1251  et  seq.,  as  amended 
by  the  Clean  Water  Act  of  1977,  Pub.  L. 
95-217),  also  called  the  "Act."  These 
regulations  are  also  proposed  in 
response  to  the  Court  Order  in  Natural 
Resources  Defense  Council,  Inc.  v. 
CosUe.  C.A.  No.  79-3442  (D.D.C.)  July  7. 
1980. 

II.  Scope  of  This  Rulemaking 

The  purpose  of  this  rulemaking  is  to 
propose  standards  of  performance  for 
new  sources  and  effluent  limitations 
guidelines  for  existing  sources  under 
sections  301.  304.  306.  307  and  501  of  the 
Clean  Water  Act. 

These  proposed  regulations  would 
apply  to  discharges  from  offshore  oil 
and  gas  extraction  facilities,  including 
exploration,  development  and 
production  operations.  These  processes 
and  operations  comprise  the  offshore  dil 
and  gas  extraction  segment  (Standard 
Industrial  Classification  (SIC)  Major 
Group  13). 

EPA's  1973  to  1976  rulemaking  efforts 
emphasized  the  achievement  of  best 
practicable  control  technology  currently 
available  (BPT)  by  July  1. 1977.  In 
general.  BPT  represents  the  average  of 
the  best  existing  performances  of  well 
known  technologies  for  control  of 
traditional  (i.e..  "classic"!  pollutants. 
BPT  for  this  industrial  subcategory 
limits  the  discharge  of  oil  and  grease  in 
produced  water  to  a  daily  maximum  of 
72  mg/1  and  a  thirty  day  average  of  48 
mg/1;  prohibits  the  discharge  of  free  oil 
in  deck  drainage,  drilling  fluids,  drill 
cuttings,  and  well  treatment  fluids; 
requires  a  minimum  residual  chlorine 
content  of  1  mg/1  in  sanitary  discharges: 
and  prohibits  the  discharge  of  floating 
solids  in  sanitary  and  domestic  wastes. 

This  rulemaking  aims  for  the 
achievement  of  the  best  available 
technology  economically  achievable 
(BAT)  that  will  result  in  reasonable 
further  progress  toward  the  national 
goal  of  eliminating  the  discharge  of  all 
pollutants.  At  a  minimum,  BAT 
represents  the  best  economically 
achievable  performance  in  the  industrial 
category  or  subcategory.  Moreover,  as  a 
result  of  the  Clean  Water  Act  of  1977, 
the  emphasis  of  EPA's  program  has 
shifted  from  "classical"  pollutants  to  the 
control  of  listed  toxic  pollutants.  The 
BAT  effluent  limitations  guidelines 
being  proposed  today  would  prohibit  the 
discharge  of  free  oil  in  drilling  fluids, 
deck  drainage,  drill  cuttings,  produced 


sand  and  well  treatment  fluids;  prohibit 
the  discharge  of  drilling  fluids  that  are 
oil-based  or  that  contain  diesel  oil; 
prohibit  the  discharge  of  drill  cuttings 
that  are  contaminated  with  diesel  oil  or 
that  are  generated  with  the  use  of 
drilling  fluids  that  are  oil-based;  limit 
the  acute  toxicity  of  drilling  fluid 
discharges  to  a  minimum  96-hr  LC-50 
(lethal  concentration  to  50  percent  of  the 
test  organisms)  of  3  percent  (30,000  ppm) 
as  measured  in  the  diluted  suspended 
particulate  phase  (SPP);  and  limit  the 
discharge  of  cadmium  and  mercury  in 
drilling  fluids  to  a  maximum  of  1  mg/kg, 
each  (whole  fluid  basis).  BAT  effluent 
limitations  guidelines  for  produced 
water,  and  for  deck  drainage,  produced 
sand  and  well  treatment  fluids  for 
pollutants  other  than  free  oil  are  being 
reserved  for  future  rulemaking. 

EPA  is  proposing  BCT  equal  to  the 
previously  promulgated  BPT  effluent 
limitations  guidelines.  EPA  is,  however, 
reserving  BCT  effluent  limitations 
guidelines  for  additional  conventional 
pollutant  parameters  in  deck  drainage, 
drilling  fluids,  drill  cuttings,  produced 
sand,  and  well  treatment  fluids  for 
future  rulemaking. 

New  source  performance  standards 
are  also  being  proposed  today.  These 
proposed  standards  are  the  same  as  the 
Agency's  proposed  BAT/BCT  effluent 
limitations  guidelines  with  one 
exception.  EPA  is  proposing  a 
prohibition  on  the  discharge  of  produced 
water  from  all  offshore  oil  production 
facilities  that  are  located  in  or  would 
discharge  to  shallow  water  areas  as 
defined  in  the  proposed  regulation. 
Produced  water  discharges  from  all 
other  new  source  offshore  facilities 
engaged  in  exploration,  development 
and  production  activities  would  be 
limited  to  a  maximum  oil  and  grease 
concentration  of  59  mg/1  (i.e.,  no  single 
sample  to  exceed). 

III.  Summary  of  Legal  Background 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  estabhshed  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters,"  Section  101(a).  To  implement 
the  Act,  EPA  is  to  issue  effluent 
limitations  guidelines,  new  source 
performance  standards,  and 
pretreatment  standards  for  industry 
dischargers.  These  are  discussed  in 
detail  in  the  Development  Document 
supporting  these  proposed  regulations. 
The  following  is  a  brief  summary: 

1.  Best  Practicable  Control 
Technology  Currently  Available  (BPT). 
BPT  limitations  are  generally  based  on 
the  average  of  the  best  existing 
performance  by  plants  of  various  sizes. 


ages,  and  unit  processes  within  the 
industry  or  subcategory. 

In  establishing  BPT  limitations.  EPA 
considers  the  total  cost  of  applying  the 
technology  in  relation  to  the  effluent 
reduction  derived,  the  age  of  equipment 
and  facilities  involved,  die  process 
employed,  the  engineering  aspects  of 
control  technologies,  process  changes, 
and  nonwater  quality  environmental 
impacts  (including  energy  requirements) 
and  other  factors  the  Administrator 
considers  appropriate.  The  total  cost  of 
applying  the  technology  is  balanced 
against  the  effluent  reduction.  EPA 
promulgated  BPT  for  the  offshore 
segment  of  the  oil  and  gas  extraction 
point  source  category  on  April  13, 1979 
(44  FR  22069).  The  only  portion  of  die 
BPT  regulation  being  opened  for 
comment  today  is  the  proposed  change 
in  definition  of  "no  discharge  of  free  oil" 
and  the  method  for  determining 
compliance  with  this  limitation. 
Otherwise,  BPT  is  printed  in  this 
proposed  rule  only  for  sake  of 
completeness  to  the  reader. 

2.  Best  Available  Technology 
Economically  Achievable  (BAT).  BAT 
limitations,  in  general,  represent  the  best 
existing  performance  of  technology  in 
the  industrial  category  of  subcategory. 
The  Act  establishes  BAT  as  the 
principal  national  means  of  controlling 
the  direct  discharge  of  toxic  and 
nonconventional  pollutants  to  navigable 
waters. 

The  factors  considered  in  assessing 
best  available  technology  economically 
achievable  (BAT)  include  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  process  changes, 
nonwater  quality  environmental  impacts 
(including  energy  requirements)  and  the 
costs  of  applying  such  technology 
(section  304(b)(2)(B)  of  the  Clean  Water 
Act).  At  a  minimum,  the  BAT  technology 
level  represents  the  best  economically 
achievable  performance  of  plants  of 
various  ages,  sizes,  processes  or  other 
shared  characteristics.  As  with  BPT, 
where  the  Agency  has  found  the  existing 
performance  to  be  uniformly  inadequate. 
BAT  may  be  transferred  from  a  different 
subcategory  or  category.  BAT  may 
include  feasible  process  changes  or 
internal  controls,  even  when  not  in 
common  industry  practice. 

The  required  assessment  of  BAT 
"considers"  costs,  but  does  not  require  a 
balancing  of  costs  against  pollutant 
removal  benefits  (see  Weyerhaeuser  v. 
Cos  tie,  supra].  In  developing  the 
proposed  BAT,  however,  EPA  has  given 
substantial  weight  to  the  reasonableness 
of  cost.  The  Agency  has  considered  the 
volume  and  nature  of  discharges 
expected  after  application  of  BAT.  the 
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general  environmental  effects  of  the 
pollutants,  and  the  costs  and  economic 
impacts  of  the  required  pollution  control 
levels. 

Despite  this  expanded  consideration 
of  costs,  the  primary  determinant  of 
BAT  is  still  pollutant  removal  capability. 
As  a  result  of  the  Clean  Water  Act  of 
1977,  the  achievement  of  BAT  has 
become  the  principal  national  means  of 
controlling  toxic  water  pollution. 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT).  The  1977Amendment 
added  Section  301(b)(2)(E)  to  the  Act 
establishing  "best  conventional 
pollutant  control  technology"  (BCT)  for 
discharge  of  conventional  pollutants 
from  existing  industrial  point  sources. 
Conventional  pollutants  are  those 
defined  in  Section  304(a)(4)  (biochemical 
oxygen  demand  (BOD5).  total  suspended 
solids  (TSS).  fecal  coliform  and  pHj.  and 
any  additional  pollutants  defined  by  the 
Administrator  as  "conventional"  (oil 
and  grease,  44  FR  44501.  July  30. 1979). 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B),  the  Act  requires  the  BCT 
limitations  be  assessed  in  light  of  a  two 
part  "cost-reasonableness"  test, 
American  Paper  Institute  v.  EPA,  660 
F.2d  954  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  private  industry  to 
reduce  its  conventional  pollutants  %vith 
the  costs  to  publicly  owned  treatment 
works  for  similar  levels  of  reduction  in 
their  discharge  of  these  pollutants.  The 
second  test  examines  the  cost- 
effectiveness  of  additional  industrial 
treatment  beyond  BPT.  EPA  must  find 
that  limitations  are  "reasonable"  under 
both  tests  before  establishing  them  as 
BCT.  In  no  case  may  BCT  be  less 
stringent  than  BPT. 

EPA  published  its  methodology  for 
carrying  out  the  BCT  analysis  on  August 
29. 1979  (44  FR  50372).  In  the  case 
mentioned  above,  the  Court  of  Appeals 
ordered  EPA  to  correct  data  errors 
underlying  EPA's  calculation  of  the  first 
test,  and  to  apply  the  second  cost  test. 
(EPA  had  argued  that  the  second  cost 
test  was  not  required.) 

On  October  29, 1982,  the  Agency 
proposed  a  revised  BCT  methodology. 
On  September  20, 1984,  EPA  noticed  the 
availability  of  new  data  and  analyses 
that  it  was  considering  for  the 
development  of  BCT  limitations  (49  FR 
37046).  EPA  is  today  proposing  BCT 
limitations  for  produced  water,  deck 
drainage,  drilling  fluids,  drill  cuttings, 
well  treatment  fluids,  sanitary,  domestic 
and  produced  sand  waste  streams.  The 
Agency  is  reserving  BCT  coverage  of  all 
pollutants  except  free  oil  for  deck 
drainage,  drilling  fluids,  drill  cuttings. 


well  treatment  fluids,  and  produced 
sand  waste  streams  pending  additional 
data  collection  and  promulgation  of  the 
final  methodology  for  BCT. 

4.  Pretreatment  Standards.  No 
pretreatment  standards  have  been 
promulgated  for  the  offshore  segment  of 
this  industry  and  EPA  does  not  intend  to 
proposeVretreatment  standards  for  the 
offshore  segment.  This  is  because  the 
Agency  is  not  aware  of  any  existing  or 
planned  indirect  dischargers  in  the 
offshore  segment. 

5.  New  Source  Performance  Standards 
(NSPS).  The  basis  for  NSPS  under 
Section  306  of  the  Act  is  the  best 
available  demonstrated  technology. 
New  facilities  have  the  opportunity  to 
design  the  best  and  most  efficient 
wastewater  treatment  technologies. 
Therefore,  Congress  directed  EPA  to 
consider  the  best  demonstrated  process 
changes  and  end-of-pipe  treatment 
technologies  that  reduce  pollution  to  the 
maximum  extent  feasible. 

IV.  Prior  EPA  Regulations 

On  September  15, 1975,  EPA 
promulgated  effluent  limitations 
guidelines  for  interim  final  BPT  (40  FR 
42543)  and  proposed  regulations  for  BAT 
and  NSPS  (40  FR  42572)  for  the  offshore 
segment  of  the  oil  and  gas  extraction 
point  source  category.  The  Agency 
promulgated  final  BPT  regulations  for 
the  offshore  segment  on  April  13, 1979 
(44  FR  22069),  but  deferred  action  on  the 
BAT  and  NSPS  regulations. 

The  Natural  Resources  Defense 
Council  filed  suit  on  December  29. 1979 
seeking  an  order  to  compel  the 
Administrator  to  promulgate  final  NSPS 
for  the  offshore  subcategory.  In 
settlement  oiNRDCv.  Castle,  C.A.  No. 
79-3442  (D.D.C.).  the  Agency 
acknowledged  the  statutory  requirement 
and  agreed  to  take  steps  to  issue  such 
standards.  However,  because  of  the 
length  of  time  that  had  passed  since 
proposal.  EPA  believed  that 
examination  of  additional  data  and 
reproposal  were  necessary. 
Consequently,  the  Agency  withdrew  the 
proposed  NSPS  on  August  22, 1980  (45 
FR  56115).  The  proposed  BAT 
regulations  were  withdrawn  on  March 
19,  1981  (46  FR  17567). 

This  notice  serves  to  propose  NSPS, 
BAT,  BCT,  and  certain  amendents  to 
BPT.  For  convenience  to  the  reader, 
today's  proposed  regulation  also 
contains  all  of  the  existing  BPT 
limitations  applicable  to  the  offshore  oil 
and  gas  extraction  subcategory.  With 
the  exception  of  one  proposed 
amendment  to  BPT.  the  existing  BPT 
limitations  are  not  being  subjected  to 
comment.  The  one  proposed  amendment 


concerns  the  prohibition  on  discharges 
of  free  oil.  which  is  discussed  below. 

Ocean  discharge  criteria  also 
applicable  to  this  industry  segment  were 
promulgated  on  October  3. 1980  (45  FR 
65942)  under  Section  403(c)  of  the  Act, 
These  guidelines  are  to  be  used  in 
making  site  specific  assessments  of  the 
impacts  of  discharges;  Section  403 
limitations  are  imposed  through  Section 
402  NPDES  permits.  Section  403  is 
intended  to  prevent  unreasonable 
degradation  of  the  marine  environment 
and  to  authorize  imposition  of  effluent 
limitations,  including  a  prohibition  of 
discharge,  if  necessary,  to  ensure  this 
goal. 

Offshore  oil  and  gas  facilities  may 
also  be  required  to  prepare  and 
implement  spill  prevention  control  and 
countermeasure  (SPCC)  plans  under 
Section  311{j)  of  the  Act.  These 
requirements  are  set  forth  at  40  CFR  Part 
112. 

V.  Overview  of  the  Industry 

A.  Industry  Profile 

The  offshore  segment  of  the  oil  and 
gas  extraction  point  source  category 
covers  those  facilities  located  off  the 
coast  of  the  United  States  that  are 
engaged  in  the  production  of  crude 
petroleum  and  natural  gas,  the  drilling  of 
oil  and  gas  wells,  and  oil  and  gas  field 
exploration  services.  These  facilities, 
such  as  exploratory  rigs,  drilling 
platforms,  and  production  platforms,  are 
considered  offshore  if  they  are  located 
in  waters  that  are  seaward  of  the  inner 
boundary  of  the  territorial  seas,  as 
defined  in  Section  502  of  the  Act. 

There  are  currently  about  3900 
platforms  producing  oil  and  gas  in  U.S. 
offshore  waters.  This  estimate  covers  all 
federal  and  state  leased  tracts  in  the 
Gulf  of  Mexico  and  along  the  coasts  of 
California  and  Alaska.  In  1982  over  405 
million  barrels  of  oil  and  4.7  trillion 
cubic  feet  of  gas  with  a  market  value  of 
almost  $23  billion  were  produced 
offshore.  These  quantities  represent  15 
percent  and  25  percent,  respectively,  of 
the  total  oil  and  gas  produced  in  the 
United  States.  The  combined  bonus 
payments  and  royalties  paid  to  the 
Federal  government  for  offshore  leases 
totaled  almost  $10  billion  in  1981. 

The  majority  (98  percent)  of  existing 
U.S.  operations  are  located  in  the  Gulf  of 
Mexico.  However,  exploration  and 
development  activities  are  expected  to 
expand  in  the  California,  Alaska,  and 
Atlantic  Coast  regions.  For  example, 
large  potential  petroleum  reserves  have 
been  discovered  at  Point  Arguello, 
California  and  in  the  Beaufort  Sea. 
Alaska.  Results  of  exploration  drilling  to 
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date  for  the  Atlantic  outer  continental 
shelf  (OCS)  areas  and  the  Gulf  of 
Alaska  have  not  demonstrated 
significant  petroleum  reserves.  The  lack 
of  geologic  data  to  confirm  the  presence 
of  economically  recoverable  oil  or  gas 
make  development  projections  for  these 
areas  less  certain. 

Offshore  drilling  activity  varies  from 
year  to  year  depending  on  such  factors 
as  hydrocarbon  market  conditions,  state 
and  federal  leasing  programs,  reservoir 
discoveries,  and  the  strategic  planning 
decisions  and  financial  health  of 
companies  within  the  industry.  In  1981 
there  were  almost  1500  wells  drilled 
offshore,  culminating  a  steady  upward 
trend  throughout  the  1970"s.  The  average 
number  for  the  period  1972-82  is 
approximately  1100  wells  per  year. 
Drilling  rig  utilization  declined  in  1982, 
and  activity  is  not  expected  to  improve 
significantly  for  some  time,  especially 
with  the  current  downturn  in  crude  oil 
prices. 

EPA  estimates  that  approximately  633 
new  source  oil  and  gas  platforms  will  be 
constructed  between  1986  and  the  year 
2000  in  offshore  U.S.  waters.  Today's 
proposed  regulation  distinguishes 
between  oil  facilities  and  gas  facilities 
in  the  following  manner.  A  gas  facility 
consists  of  only  gas  wells.  An  oil  facility 
consists  of  one  or  more  oil  wells,  but 
could  also  have  gas  wells.  DeHnitions  in 
Section  435.11  in  today's  proposed 
regulations  present  these  distinctions. 

B.  Exploration.  Development,  and 
Production 

Exploration,  development,  and 
production  activities  generate  waste 
discharges  that  include  produced  water, 
deck  drainage,  drilling  fluids,  drill 
cuttings,  well  treatment  fluids,  produced 
sand,  and  sanitary  and  domestic  wastes. 

Exploration  activities  are  those 
operations  involving  the  drilling  of  wells 
to  determine  the  nature  of  potential 
hydrocarbon  reservoirs.  These 
operations  are  usually  of  short  duration 
at  a  given  site,  involve  a  small  number 
of  wells  and  are  generally  conducted 
from  mobile  drilling  units.  Discharges 
are  composed  principally  of  drilling 
fluids  and  drill  cuttings. 

Development  activities  involve  the 
drilling  and  completion  of  production 
wells  once  a  hydrocarbon  reserve  has 
been  identiHed.  These  operations 
usually  involve  a  large  number  of  wells 
and  are  typically  conducted  from  a  fixed 
platform.  Discharges  are  composed 
principally  of  drilling  fluids  and  drill 
cuttings. 

Production  activities  begin  as  each 
well  is  completed  during  the 
development  phase.  The  production 
phase  involves  active  recovery  of 


hydrocarbons  from  producing 
formations.  Development  and 
production  activities  may  occur 
simultaneously  until  all  wells  are 
completed  and  reworked.  During 
production,  discharges  are  composed 
principally  of  produced  water  and  also 
drilling  fluids  and  drill  cuttings  while 
concurrent  development  is  in  progress. 
The  discharge  of  drilling  fluids  and  drill 
cutting  stops  when  development  and 
well  reworking  operations  end. 

C.  Waste  Streams 

Produced  water  (brine)  is  brought  up 
from  the  hydrocarbon-bearing  strata 
along  with  produced  oil  and  gas,  and 
can  include  formation  water,  injection 
water,  and  any  chemicals  added 
downhole  or  during  the  oil/water 
separation  process. 

Drilling  fluids  (muds)  are  those 
materials  used  to  maintain  hydrostatic 
pressure  control  in  the  well,  lubricate 
the  drill  bit,  remove  drill  cuttings  from 
the  well,  and  stabilize  the  walls  of  the 
well  during  drilliiig  or  workover 
operations. 

Drill  cuttings  are  the  solids  resulting 
from  drilling  into  subsurface  geologic 
formations,  and  are  bought  to  the 
surface  of  the  well  in  the  drilling  fluid 
system. 

Deck  drainage  includes  all  waste 
resulting  from  platform  washings,  deck 
washings,  rainwater,  and  runoff  from 
curbs,  gutters,  and  drains  including  drip 
pans  and  work  areas. 

Well  treatment  wastes  are  spent 
fluids  that  result  from  acidizing  and 
hydraulic  fracturing  operations  to 
improve  oil  recovery.  Workover  fluids 
and  completion  fluids  are  also 
considered  to  be  well  treatment  wastes. 

Produced  sand  consists  of  the  slurried 
particles  used  in  hydraulic  fracturing 
and  the  accumulated  formation  sands 
generated  during  production. 

Sanitary  wastes  originate  from  toilets 
and  domestic  wastes  originate  from 
sinks,  showers,  laundries,  and  galleys 
located  on  drilling  and  production 
facilities. 

VI.  Summary  of  Methodology 

In  developing  effluent  regulations  for 
this  industry  segment,  EPA  first  studied 
the  industry  to  determine  whether 
differences  in  factors  such  as  production 
methodology,  location  and  type  of 
operation,  size  and  age  of  facility,  and 
waste  constituents  require  separate 
limitations  and  standards  for  different 
segments  of  the  category.  This  study 
involved  an  evaluation  of  how  these 
factors  affect  raw  waste  loads,  and  the 
identification  of  raw  waste  and  treated 
effluent  characteristics,  including 
sources  and  volumes  of  waste  streams. 


The  Agency  then  determined  the  waste 
constitutents,  including  toxic  pollutants, 
which  should  be  considered  for  effluent 
limitations  guidelines  and  standards  of 
performance. 

EPA  also  identified  both  actual  and 
potential  control  and  treatment 
technologies  that  can  be  applied  within 
each  industry  segment.  The  Agency 
compiled  and  evaluated  both  historical 
and  newly  generated  data  on  the 
performance  and  operational  limitations 
of  these  technologies.  In  addition,  EPA 
considered  the  impacts  of  these 
technologies  on  air  quality,  solid  waste 
generation,  and  energy  requirements. 

The  Agency  also  estimated  capital 
and  annual  costs  associated  with  each 
control  and  treatment  alternative.  In 
general,  unit  process  costs  were  derived 
by  applying  data  on  production  and 
waste  characteristics  for  model  facilities 
to  unit  costs  developed  for  each  control 
and  treatment  process.  These  unit 
process  costs  were  added  together  to 
yield  a  total  cost  for  each  treatment 
level.  The  Agency  was  then  able  to 
determine  total  industry  costs,  evaluate 
the  costs  of  applying  alternative 
technologies,  and  assess  the  economic 
impacts  of  compliance  for  each 
regulatory  option  considered. 

Consideration  of  these  factors 
enabled  EPA  to  classify  the  various 
control  and  treatment  technologies  as  a 
basis  for  NSPS,  BAT,  and  BCT 
regulations.  The  proposec^regulations, 
however,  do  not  require  the  application 
of  any  particular  technology.  Rather, 
they  require  compliance  with  effluent 
limitations  and  standards  representative 
of  the  proper  operation  of  these  or    . 
equivalent  technologies. 

VII.  Data  Gathering  Efforts 

A.  Existing  Information 

After  the  proposed  NSPS  were 
withdrawn  in  1980  in  accordance  with 
the  Court  Order  in  NRDC  v.  Costle,  the 
Agency  conducted  and  assessment  of 
existing  information  related  to  point 
source  discharges  from  the  offshore 
segment  of  the  industry.  This  included 
profiles  of  current  and  projected 
offshore  drilling  and  production 
activities,  regulatory  history  and 
enforcement  status,  waste 
characterization,  existing  and  potential 
control  and  treatment  technologies,  and 
the  cost,  energy  and  non-water  quality 
impacts  of  pollution  control.  Existing 
data  were  assembled  through  contacts 
with  EPA  regional  offices,  other  Federal 
and  State  government  agencies,  industry 
associations,  industry  representatives, 
third  party  oil  transmission  pipeline 
companies,  solid  waste  dump  site 
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operators,  drill  cutlings  washer 
suppliers,  equipment  manufacturers,  and 
various  technical  publications. 

B.  Additional  Data  Collection 

Several  areas  were  tdentiHed  that 
required  further  study  to  support  the 
reproposal  of  effluent  limitations 
guidelines  and  standards.  These 
included  an  evaluation  of  priority 
pollutant  levels  in  produced  water 
discharges,  an  evaluation  of  alternative 
control  and  treatment  technologies  for 
reducing  the  discharge  of  priority 
pollutants,  a  characterization  of  drilling 
fluids  and  additives  presently  in  use,  an 
investigation  of  alternative  disposal 
practices  for  drilling  fluids  and  drill 
cuttings,  an  assessment  of  the  impacts 
of  discharging  drilling  and  production 
wastes  to  the  marine  environment  in 
general,  and  updated  projections  on  the 
location,  size  and  configuration  of  new 
sources. 

C.  Sampling  and  Analytical  Programs 

The  sampling  and  analysis  programs 
conducted  for  this  rulemaking  have 
focused  on  produced  water  and  drilling 
fluids  and  cuttings,  and  on  the  toxic 
pollutants  designated  in  the  Clean 
Water  Act.  However,  EPA  sampled  and 
analyzed  wastes  in  the  offshore 
subcategory  for  certain  conventional 
and  noncoventional  pollutants  as  well 
as  inorganic  and  organic  toxic 
pollutants.  Aniilyses  for  priority 
pollutants  were  based  on  a  number  of 
the  proposed  analytical  methods  (44  FR 
69464  (December  3. 1979);  44  FR  75028 
(December  la  1979)).  The  final 
analytical  methods  were  published  on 
October  26,  1984  (49  FR  43234). 

1.  Produced  Water 

The  Agency's  initial  effort  to 
investigate  priority  pollutants  in 
produced  water  consisted  of  a 
preliminary  screening  survey  conducted 
at  six  production  platforms  in  the  Gulf 
of  Mexico  during  1980.  Results  obtained 
by  using  the  standard  procedures 
proposed  by  EPA  at  that  time  indicated 
the  presence  of  toxic  organics  and 
metals.  However,  produced  waters  are 
brines  containing  significant 
concentrations  of  dissolved  salts.  The 
briny  nature  cf  this  waste  stream 
required  the  Agency  to  develop  modified 
or  unique  analytical  methods. 
Representatives  of  the  Offshore 
Operators  Committee  (OOC),  the 
American  Petroleum  Institute,  and  EPA 
cooperated  in  a  joint  effort  in  1981  to 
develop  analytical  protocols  to  measure 
toxic  pollutants  in  produced  water. 

During  the  first  of  a  two-phase 
analytical  program,  produced  water 
samples  were  collected  at  two 


production  platforms  in  the  Gulf  of 
Mexico  and  sent  to  several  Agency  and 
industry  laboratories  for  comparative 
testing.  Final  analytical  protocols  were 
established  employing  standards  purged 
from  ten  percent  sodium  chloride  brines, 
isotope  dilution  gas  chromatography/ 
mass  spectrometry  (GCMS)  for  analysis 
of  volatile  organic  pollutants,  continuous 
and/or  acid/neutral  extraction  and 
fused  silica  capillary  column  isotope 
dilution  GCMS  for  analysis  of 
semivolatile  organic  pollutants,  and 
standard  addition  flame  atomic 
absorption  for  metals  analysis. 

The  second  phase  of  the  analytical 
program  was  conducted  with  the  use  of 
established  protocols  to  confirm  the 
presence  and  further  quantify  the 
concentrations  of  toxic  pollutants  in 
produced  water  discharges  at  30 
production  facilities  in  the  Gulf  of 
Mexico.  Selected  conventional  and  non- 
conventional  parameters  were  also 
investigated.  Samples  were  taken  of 
influents  to  and  effluents  from  produced 
water  treatment  systems  during  visits 
that  ranged  from  one  to  three  days  at 
individual  sites.  Strict  adherence  to 
specified  collection  and  quality 
assurance  procedures  was  maintained 
throughout  the  program.  Additional 
samples  were  collected  for  independent 
analyses  sponsored  by  the  OOC. 

Priority  pollutant  sampling  efforts 
have  also  been  conducted  at  Alaska  and 
California  sites.  Produced  water 
samples  were  collected  from  both 
offshore  and  onshore  treatment  facilities 
at  Cook  Inlet  and  Prudhoe  Bay  in  Alaska 
and  from  three  offshore  production 
platforms  in  California's  Santa  Barbara 
Channel. 

2.  Drilling  Fluids 

Another  program  was  initiated  by  the 
Agency  for  this  rulemaking  to  evaluate 
the  characteristics  of  water-based 
drilling  fluids.  Such  fluids,  or  muds, 
include  a  variety  of  compositions  used 
as  aids  in  drilling  and  stabilizing  a 
borehole  in  the  earth. 

One  objective  of  this  on-going 
program  is  to  examine  the  test 
procedures  that  are  being  proposed 
today  as  analytical  methods  applicable 
to  this  industrial  subcategory  for 
measuring  acute  toxicity  and  for 
detecting  the  presence  of  diesel  oil  in 
mud  discharges.  A  second  objective  is  to 
evaluate  test  results  derived  from  these 
and  other  Agency  approved  analytical 
procedures  in  the  development  of 
effluent  limitations  guidelines  and 
standards. 

The  first  phase  of  this  program 
involved  the  selection  and  specification 
of  test  muds.  The  Agency's  intent  was  to 
select  a  group  of  the  more  commonly 


used  water-based  mud  formulations  for 
testing  purposes.  In  doing  so,  the 
Agency  relied  upon  information 
gathered  during  the  development  of 
NPDES  permits  issued  in  1978  to 
operators  drilling  on  leases  in  the 
Atlantic  Ocean.  Eight  basic  mud  types 
were  defined  during  the  Mid-Atlantic 
Bioassay  Program  conducted  by  the 
Atlantic  Ocean  permittees  in 
cooperation  with  EPA  Region  II  and  the 
Offshore  Operators  Committee  (OOC). 
These  eight  generic  mud  types  were 
selected  to  encompass  virtually  all 
water-based  muds,  exclusive  of 
specialty  additives,  used  on  the  outer 
continental  shelf.  The  components  of 
each  mud  type  were  identified,  and 
allowable  concentration  ranges  for  each 
component  were  specified,  as  presented 
in  Appendix  B  to  this  preamble. 
Bioassay  test  were  conducted  as  a 
permit  condition,  and  results  of  the  Mid- 
Atlantic  Program  indicated  that  all  eight 
generic  muds  demonstrated  relatively 
low  toxicity.  Under  their  NPDES 
permits,  operators  were  allowed  to 
discharge  muds  that  complied  with 
these  specifications.  This  generic  fluid 
concept  has  been  employed  by  other 
EPA  regional  offices  in  the  permitting 
process. 

Since  these  eight  generic  mud  types 
were  considered  to  be  operationally 
satisfactory  for  the  majority  of  ofTshore 
drilling  situations,  the  Agency  selected 
the  same  mud  compositions  for 
investigation  under  the  BAT  and  NSPS 
regulation  development  program. 
However,  it  was  determined  that,  for 
regulation  development,  tests  would  be 
more  appropriately  conducted  on  mud 
mixtures  with  components  at  the  upper 
limits  of  the  allowable  concentrations. 
Laboratory-prepared  muds,  based  on  the 
eight  generic  fluid  formulations  with 
most  components  present  at  the  upper 
limits  of  allowable  concentration,  were 
obtained  from  the  Petroleum  Equipment 
Suppliers  Association  (PESA)  in  mid- 
1983.  Samples  of  these  formulations 
were  sent  to  EPA  laboratories  for 
chemical,  physical,  and  biological 
testing.  Bioassay  data  collected  over  the 
post  five  years  by  both  government  and 
industry  sponsored  studies  on  the  acute 
toxicity  of  drilling  fluids  were 
considered  unsatisfactory  as  a  basis  for 
establishing  effluent  limitations  because 
of  non-standard  testing  procedures  and 
a  high  degree  of  variability  among 
testing  laboratories.  The  Agency 
therefore  developed  a  standard  method 
for  measuring  acute  toxicity  of  drilling 
fluids  for  this  industrial  subcategory 
(see  Appendix  3  of  the  proposed 
regulation).  Toxicity  tests  were  then 
conducted  at  EPA's  Environmental 
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Research  Laboratories  in  Gulf  Breeze. 
FL  and  Narragansett,  RI  using  the 
standard  bioassay  procedure  being 
proposed  in  today's  rulemaking. 
Analyses  for  oil  content,  biochemical 
oxygen  demand,  chemical  oxygen 
demand,  total  oi<ganic  carbon,  and 
priority  pollutants  excluding  pesticides 
were  also  performed  at  EPA  contract 
laboratories,  along  with  the  static  sheen 
test  being  proposed  today  (Appendix  1 
of  the  proposed  regulation). 

To  examine  the  characteristics  of  oil 
contaminated  muds,  the  Agency  also 
obtained,  through  PESA  and  OOC, 
samples  of  two  of  the  generic  mud 
formulations  spiked  with  various 
amounts  of  mineral  and  diesel  oils.  The 
two  mud  types  selected  were  those  that 
are  most  often  used  in  drilling  situations 
that  require  oil  additives.  The  same 
analytical  procedures  were  used  to  test 
both  the  spiked  and  unspiked 
formulations. 

One  drilling  fluid  constituent  that  is  a 
focus  of  concern  is  diesel  oil.  which  is 
typically  used  as  the  primary  component 
in  conventional  oil-based  drilling  fluids, 
and  is  a  fuel  oil  readily  available 
offshore  for  use  as  a  spotting  fluid  and 
lubricating  agent  in  water-based  muds. 
Research  sponsored  by  both  industry 
and  government  agencies  has  shown 
that  diesel  oil  contributes  significantly 
to  the  acute  toxicity  of  such  fluids.  To 
add  to  the  information  already  available 
in  the  literature  on  the  chemical  makeup 
of  diesel  oil,  the  Agency  gathered  and 
tested  samples  of  commercially 
available  diesel  fuels  and  a  diesel  mud 
additive  from  an  offshore  drilling 
operation  in  the  Gulf  of  Mexico. 
Samples  were  analyzed  for  the  organic 
priority  pollutant  compounds  using  gas 
chromatography/mass  spectrometry. 
Gas  chromatography  methods  are  also 
being  used  to  determine  the  presence  of 
diesel  oil  in  drilling  fluids. 

The  Offshore  Operators  Committee  is 
also  conducting  a  program  to  collect 
data  on  the  organic  constituents  of 
diesel  and  mineral  oils  used  as  drilling 
fluid  additives.  The  Agency  is 
participating  in  this  program  which  will 
examine  the  differences  in  chemical 
composition  and  toxicity  between  diesel 
and  mineral  oil,  and  evaluate  methods 
for  measuring  the  diesel  content  of 
drilling  fluids. 

Another  major  constituent  of  drilling 
fluid  systems  is  barium  sulfate, 
commonly  called  barite,  a  mineral  used 
primarily  as  a  weighting  agent  to  control 
downhole  pressures.  Commercial  forms 
of  barite  can  contain  various  impurities, 
including  toxic  metals.  To  investigate 
the  presence  of  these  contaminants,  the 
Agency  obtained  samples  of  barite  from 
four  different  sources  and  analyzed 


them  for  priority  pollutant  metals.  The 
Agency  intends  to  continue  its  survey  of 
the  quality  and  availability  of 
commercial  barite  stocks. 

EPA  will  continue  to  evaluate  the 
proposed  Drilling  Fluids  Toxicity  Test. 
Static  Sheen  Test  and  the  gas 
chromatography  method  for  detecting 
the  presence  of  diesel  oil.  The  Agency 
plans  to  conduct  interlaboratory 
validation  programs  before  the 
promulgation  of  final  regulations  to 
determine  the  precision  and  accuracy  of 
these  methods. 

3.  Drill  Cuttings 

The  discharge  of  oil  and  other  mud 
constituents  that  adhere  to  or  are  mixed 
with  waste  cuttings  is  the  primary 
concern  in  the  drill  cuttings  waste 
stream.  The  data  gathered  on  the  quality 
of  mud  compositions  were  used  to 
assess  the  expected  effects  of  the 
discharge  of  contaminated  drill  cuttings 
to  the  ocean.  In  addition,  information 
was  obtained  from  suppliers  of  various 
types  of  cuttings  washer  systems  on 
projected  washer  performance  and 
treatment  costs.  Selected  samples  of  oil 
contaminated  drill  cuttings  before  and 
after  washing  were  obtained  for 
screening  purposes  and  tested  for  the 
same  conventional,  nonconventional, 
and  some  priority  pollutant  parameters 
that  were  investigated  during  the  drilling 
fluids  program. 

4.  Other  Waste  Streams 

The  Agency  did  not  perform  any  new 
sampling  or  analytical  programs  for 
deck  drainage,  sanitary,  domestic, 
produced  sand,  and  well  treatment  ^ 
fluids  waste  streams.  Today's  NSPS, 
BAT.  and  BCT  proposed  regulations  for 
these  waste  streams  are  based  upon 
information  collected  during  the 
development  of  the  existing  BPT 
regulations.  Effluent  limitations  and 
standards  for  certain  toxic, 
conventional,  and  nonconventional 
pollutants  are  being  reserved  for  certain 
of  these  waste  streams,  as  described 
below,  pending  additional  data 
collection  by  the  Agency. 

D.  Environmental  Effects  Information 
Collection 

The  Agency  has  obtained  information 
from  numerous  sources  regarding  the 
general  environmental  effects  of 
discharges  from  offshore  oil  and  gas 
platforms.  In  November  of  1982.  EPA 
issued  a  draft  report  entitled.  Interim 
Final  Assessment  of  Environmental  Fate 
and  Effects  of  Discbarges  from  Offshore 
Oil  and  Gas  Operations  which 
summarized  recent  literature  on  the 
effects  of  produced  water,  drilling  fluids, 
drill  cuttings,  deck  drainage  and 


sanitary  wastes.  The  Agency  distributed 
the  report  for  comment  to  some 
environmental  organizations  and 
industry  groups.  On  April  19, 1983.  the 
Agency  met  with  the  Offshore  Operators 
Committee  (OOC)  in  Houston.  Texas  to 
discuss  their  comments  on  this  report. 

Subsequent  to  the  issuance  of  this 
report,  the  Agency  investigated  other 
data  sources  on  produced  water 
,  including  an  API  report  titled  Effects  of 
Oilfield  Brine  Effluent  on  Benthic 
Organisms  in  Trinity  Bay,  Texas  (API 
Publication  No.  4291)  and  a  more  recent 
draft  report  titled  Ecological  Effects  of 
Produced  Water  Discharges  from 
Offshore  Oil  and  Gas  Production 
Platforms  (API  Project  No.  248).  Other 
reports  on  drilling  fluids  and  cuttings 
were  also  reviewed  which  include. 
Drilling  Discharges  in  the  Marine 
Environment  hy  the  National  Research 
Council  and  Results  of  the  Drilling 
Fluids  Research  Program  Sponsored  by 
the  Gulf  Breeze  Envirorunental 
Research  Laboratory,  1976-1984  and 
Their  Application  to  Hazard 
Assessment  (EPA  Publication  600/4-84- 
055). 

In  response  to  comments  on  the  draft 
environmental  assessment,  the  Agency 
has  also  summarized  findings  bom  other 
field  studies  pertinent  to  this  regulation 
in  the  final  environmental  assessment. 
This  assessment,  titled  Assessment  of 
Environmental  Fate  and  Effects  of 
Discharges  From  Offshore  Oil  and  Gas 
Operations,  is  included  as  supporting 
documentation  for  today's  proposed 
regulations  and  supersedes  the  draft 
assessment  of  November  1982.  In 
addition  to  the  discussion  of  the  field 
studies  and  other  reports,  this  final 
assessment  discusses  the  results  fit>m 
the  PLUME  model  vtrhich  was  developed 
by  EPA's  Cor\'alli8  Environmental 
Research  Laboratory.  This  model 
predicts  dilution,  trap  depth  and  depth 
of  maximum  penetration  of  the  produced 
water  dischai:ges. 

The  Agency  has  also  investigated  the 
following:  (1)  biocides  in  use  on 
platforms  and  rigs:  (2)  commercial 
landings  of  fish  and  invertebrates  and 
level  of  effort  statistics  for  the  Gulf  of 
Mexico:  (3)  marine  species  distributions 
for  the  United  States:  and  (4)  potential 
impacts  from  barite  discharges.  An  EPA 
report  on  biocides  titled  Biocides  in  Use 
on  Offshore  Oil  and  Gas  Platforms  and 
Rigs  is  included  in  the  rulemaking 
record  and  referenced  in  the 
environmental  assessment.  The  other 
analyses  are  also  summarized  in  the 
final  environmental  assessment 
supporting  the  proposed  regulations. 


34598 Federal  Register  /  Vol.  50.  No.  165  /  Monday.  August  26,  1985  /  Proposed  Rules 


E.  Economic  Infonnation  Collection 

The  Agency  obtained  most  of  the 
economic  data  from  a  variety  of 
secondary  sources.  Department  of  the 
Interior  publications  provided 
information  on  offshore  leasing, 
platform  development,  production  and 
income.  Department  of  Energy 
publications  were  used  for  information 
on  energy  development,  production  and 
price.  Annual  and  10-K  reports  and 
industry  trade  publications  were  used  to 
construct  financial  profiles  of  energy 
development  companies.  In  addition  to 
the  above  sources,  a  number  of  industry 
specialists  in  both  the  public  and  private 
sector  provided  data  and  opinions  on 
technical  and  economic  issues. 

Vm.  Waste  Characterizadon 

The  major  sources  of  waste  generated 
from  offshore  exploration,  development, 
and  production  activities  are 
summarized  in  Section  V.  Pollutant 
parameters  of  concern  include  oil 
content  (oil  and  grease,  free  oil,  oil- 
based  driUing  fluids,  diesel  oil),  organic 
and  inorganic  priority  pollutants,  acute 
toxicity,  residual  chlorine,  and  floating 
solids.  The  Agency's  effort  to  develop 
effluent  limitations  and  standards  for 
this  rulemaking  focused  on  produced 
water,  drilling  fluids,  and  drill  cuttings. 

A.  Produced  Water 

Water  brought  up  ht>m  hydrocarbon- 
bearing  strata  with  petroleum  liquids 
and  natural  gas  includes  brine  trapped 
with  oil  and  gas  in  the  formation  and 
water  injected  into  the  reservoir  to 
increase  productivity.  Such  produced 
water  is  the  major  source  of  wastewater 
from  offshore  production  operations. 
Data  from  a  recent  survey  by  the 
Offshore  Operators  Conunittee  indicate 
that  more  than  1.5  million  barrels  per 
day  of  produced  water  were  discharged 
to  state  and  federal  waters  of  the  Gulf  of 
Mexico  in  1983.  The  percentage  of  water 
in  the  total  fluid  production  from  a 
reservoir  ranges  considerably,  but 
generally  increases  with  the  age  of  a 
well.  Although  produced  water 
discharge  rates  vary  widely,  it  has  been 
found  that,  on  the  average,  gas  wells 
generate  considerably  less  water  than 
do  oil  wells.  Data  gathered  by  the 
Offshore  Operators  Committee  show 
that,  for  the  Gulf  of  Mexico  OCS  in  1983, 
the  average  produced  water  discharge 
from  a  gas  production  well  is  about  ten 
percent  of  that  discharged  by  an  oil 
production  well. 

Produced  water  contains  an 
abimdance  of  chlorides  and  dissolved 
solids  in  concentrations  several  times 
greater  than  in  seawater.  Significant 
concentrations  of  oil  and  grease. 


suspended  and  settleable  solids,  and 
dissolved  hydrocarbons  are  also 
present. 

The  analytical  data  obtained  on  the 
presence  and  concentration  of  priority 
pollutants  in  produced  water  confirms 
the  presence  of  several  of  these 
pollutants  in  both  untreated  and  BPT- 
treated  effluents.  The  results  of  EPA's 
survey  of  produced  water  discharges 
from  30  production  platforms  in  the  Gulf 
of  Mexico  described  above  show  that,  of 
88  organic  priority  pollutants  analyzed 
for,  benzene,  ethylbenzene, 
naphthalene,  phenol,  toluene,  and  2,4- 
dimethylphenol  were  detected  in  most  if 
not  all  of  the  79  samples  tested.  Bis(2- 
ethylhexyl)  phthalate,  anthracene,  and 
phenanthrene  were  found  somewhat 
less  frequently,  but  in  more  than  half  of 
the  samples  analyzed.  Twenty-one  of 
the  organic  priority  pollutants  were 
detected  at  significantly  lower 
frequencies  (less  than  30  percent),  and 
58  of  the  organic  priority  pollutants  were 
never  detected. 

Of  the  seven  priority  pollutant  metals 
analyzed  in  the  same  study,  zinc  was 
the  only  metal  detected  at  quantifiable 
levels  in  the  majority  of  samples  (more 
than  80  percent).  Copper,  nickel,  lead, 
cadmium,  and  silver  were  detected  at 
trace  levels  at  significantly  lower 
frequencies.  Chromium  was  not  detected 
in  quantiHable  amounts. 

During  a  1980  survey  of  10  production 
platforms  in  the  Gulf  of  Mexico 
sponsored  by  the  Agency's  Office  of 
Research  and  Development,  and 
summarized  in  a  report  titled  Oil 
Content  in  Produced  Brine  on  Ten 
Louisiana  Production  Platforms  (the 
"Crest"  report),  several  other  chemicals 
were  found  in  produced  water.  These 
chemicals  include  biocides,  coagulants, 
corrosion  inhibitors,  cleaners, 
dispersants,  emulsion  breakers,  paraffin 
control  agents,  reverse  emulsion 
breakers  and  scale  inhibitors.  EPA  has 
determined  that  most  of  the  biocides 
registered  for  use  in  this  industry  are  not 
priority  pollutants.  The  priority 
pollutants  identified  as  active 
ingredients  in  biocides  registered  for  use 
in  this  industry  were  acrolein  and 
pentachlorophenol.  At  the  present  time 
no  halogenated  phenol  compounds,  such 
as  polychlorinated  biphenyls  and 
pentachlorophenol,  may  be  used  in  any 
operational  activity.  This  is  based  on  an 
operating  order  published  by  U.S. 
Geological  Survey  (see  44  FR  39031). 

Analytical  results  also  confirm  the 
findings  of  the  study  supporting  BPT 
that  significant  levels  of  oil  and  grease 
are  found  in  untreated  produced  water. 
In  the  30-platform  study,  the  median  oil 
and  grease  removal  from  produced 


water  by  existing  treatment  systems 
was  estimated  at  63  percent.  In  fact,  the 
Agency  determined  that,  with  improved 
operation  and  maintenance  practices, 
BPT  treatment  facilities  can  achieve 
measurable  additional  reductions  in  oil 
and  grease  (see  Section  X).  The  effects 
of  BPT  treatment  on  the  other  chemicals 
(non-priority  pollutants)  found  in 
produced  water  are  incidental  because 
the  BPT  equipment  is  not  designed  to 
remove  these  chemicals,  which  are 
added  directly  to  the  production  or 
treatment  systems  in  many  instances 
(Jbiocides,  corrosion  inhibitors, 
coagulants,  etc).  Generally,  no 
measurable  reduction  in  the  levels  of 
such  chemicals  is  expected  from  existing 
BPT-type  treatment  systems. 

Analytical  results  were  compared  to 
those  reported  by  the  Offshore 
Operators  Committee  (OOC)  from 
duplicate  samples  taken  at  6  of  the  30 
offshore  platforms  sampled  by  EPA.  The 
quantitative  concentrations  measured 
by  the  industry  differed  somewhat  from 
those  reported  by  EPA  contract 
laboratories.  However,  the  industry  data 
does  confirm  the  presence  of  priority 
pollutants  in  produced  water;  that  BPT 
treatment  reduces  the  level  of  some  of 
these  priority  pollutants;  and  that 
priority  pollutants  are  still  being 
discharged  to  waters  of  the  United 
States  after  existing  treatment. 

For  purposes  of  determining 
appropriate  limitations  and  standards, 
the  Agency  categorized  the  pollutants 
present  in  produced  water  waste 
streams  as  follows.  First,  the  priority 
pollutants,  organics  and  metals  are 
"toxic"  pollutants  being  designated  as 
such  pursuant  to  Section  307(a)(1)  of  the 
Act.  It  would  be  appropriate  to  set  BAT 
limitations  for  these  pollutants  as  well 
as  for  NSPS.  Then  the  other  chemicals, 
such  as  those  contained  in  biocides. 
coagulants,  corrosion  inhibitors, 
cleaners,  dispersants,  emulsion 
breakers,  paraffin  control  agents, 
reverse  emulsion  breakers  and  scale 
inhibitors  which  have  not  been 
identified  as  containing  designated 
"toxic"  pollutants,  would  be  considered 
nonconventional  pollutants  subject  to 
BAT  limitations  and  NSPS.  Any 
pollutants  in  these  products  which  have 
been  designated  "toxic  pollutants" 
would  be  subject  to  BAT  and  NSPS 
toxic  limitations  and  standards.  Finally, 
the  oil  and  grease  present  in  produced 
water  would  be  considered  a 
conventional  pollutant  subject  to  BCT 
limitations  and  NSPS. 

B.  Drilling  Fluids 

Drilling  fluids,  or  muds,  are 
suspensions  of  solids  and  dissolved 
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materials  in  a  base  of  water  or  oil  that 
are  used  in  rotary  drilling  operations  to 
lubricate  and  cool  the  drill  bit.  carry 
cuttings  from  the  hole  to  the  surface,  and 
maintain  hydrostatic  pressure 
downhole.  Oil-based  drilling  fluids  are 
those  in  which  oil.  typically  diesel. 
serves  as  the  continuous  phase  with 
water  as  the  dispersed  phase.  Such 
fluids  contain  blown  asphalt  and  usually 
one  to  five  percent  water  emulsified  into 
the  system  with  caustic  soda  or 
(juicklime  and  an  organic  acid.  Silicate. 
salt,  and  phosphate  may  also  be  present. 
Oil-based  muds  are  more  costly  and 
more  toxic  than  water-based  muds,  and 
are  normally  used  only  for  particularly 
demanding  drilling  conditions,  in  water- 
based  muds,  water  is  the  suspending 
medium  for  solids  and  is  the  continuous 
phase,  whether  or  not  oil  is  present. 
Water-based  muds  are  more  commonly 
for  use  offshore  and  were  focused  upon 
in  the  development  of  today's 
rulemaking. 

Drilling  fluids  are  specifically 
formulated  to  meet  the  physical  and 
chemical  requirements  of  a  particular 
well.  Mud  composition  is  affected  by 
geographic  location,  well  depth,  and 
rock  type,  and  is  altered  as  well  depth, 
rock  formations,  and  other  conditions 
change.  The  number  and  nature  of  mud 
components  varies  by  well,  and  several 
products  may  be  used  at  any  given  time 
to  control  the  properties  of  a  mud   .. 
system. 

A  survey  was  conducted  by  the 
Agency  of  drilling  muds  used  in  recently 
completed  wells  in  the  Gulf  of  Mexico. 
Its  purpose  was  to  obtain  an  accurate 
estimate  of  the  types  and  quantities  of 
mud  components  used  in  current 
practice.  Chemical  inventories  of  base 
components  and  specialty  additives 
used  doMmhole  were  collected  for  74 
exploratory  and  development  wells 
drilled  offshore  since  1981.  These  wells 
were  representative  of  drilling  activities 
in  55  lease  areas  throughout  Louisiana 
state  waters.  Texas  state  waters,  and 
federal  OCS  waters. 

Survey  findings  indicate  that  four 
kinds  of  material,  excluding  water, 
account  for  about  90  percent  by  weight 
of  all  components  used,  namely  barite, 
clays,  lignosulfonates,  and  lignites. 
Other  components,  including  lime, 
caustic  soda,  soda  ash,  and  a  multitude 
of  specialty  additives,  are  used  as 
dictated  by  well  requirements.  The 
quantities  of  components  used  were 
found  to  vary  considerably  from  well  to 
well,  but  certain  trends  were  observed. 
Wells  in  federal  outer  continental  shelf 
waters  required,  on  average,  more 
drilling  muds  and  specialty  additives 
them  did  wells  in  state  waters.  Also, 


exploratory  wells  required  more  drilling 
mud  and  specialty  additives  than  did 
development  wells.  Average  total  mud 
consumption  for  the  surveyed  wells 
amounted  to  3.1  million  pounds  per 
exploratory  well  and  0.8  million  pounds 
per  development  well. 

Direct  discharges  of  drilling  fluids  are 
generally  in  bulk  form  and  occur 
intermittently  during  well  drilling.  Low 
volume  discharges  are  made  to  maintain 
proper  solids  levels  in  mud  systems. 
High  volume  discharges  occur  during 
changes  in  mud  types,  for  dilution 
purposes,  and  when  mud  tanks  are 
emptied  at  the  end  of  drilling  operations 
if  fluids  are  not  being  reused.  Such 
discharges  can  occur  several  times 
while  drilling  a  well,  and  can  total  2.000 
barrels  or  more  for  each  driUing  fluid 
system  changeover.- 

As  discussed  in  Section  VII,  the 
Agency  selected  eight  generic,  water- 
based  mud  types  for  investigation  during 
the  development  of  today's  proposed 
rulemaking.  Chemical,  physical,  and 
biological  analyses  were  conducted  on 
laboratory-prepared  samples  of  these 
eight  formulations,  both  with  and 
without  oil  additives.  Samples  were  hot- 
rolled  prior  to  testing  to  simulate  the 
downhole  pressures  and  temperatures  to 
which  spent  muds  would  be  subjected. 

Analtyical  results  indicate  that  none 
of  the  organic  priority  pollutants  were 
detected  in  any  of  the  base  generic 
drilling  fluid  formulations.  However,  10 
of  the  13  metals  on  the  priority  pollutant 
list  were  found  in  detectable  quantities 
in  the  generic  formulations.  Cadmium 
and  mercury,  in  particular,  were  present 
in  all  muds  tested,  but  at  levels  below  1 
mg/kg  each. 

Bioassay  results  indicate  that  the 
acute  toxicity  of  the  generic  muds  range 
considerably.  No  median  effects  (50 
percent  mortality)  were  observed  for 
three  of  the  eight  mud  types,  whereas 
the  most  toxic  was  found  to  be  the 
potassium/polymer  mud.  Its  suspended 
particulate  phase  showed  a  96-hr  LC-5G 
of  3  percent  by  volume  (30.000  ppm),  as 
measured  by  the  proposed  bioassay  test 
method  (Appendix  3  of  today's  proposed 
regulation). 

Drilling  fluid  toxicity  was  found  to 
increase  with  the  addition  of  mineral  oil. 
and  even  more  so  with  diesel  oil 
additions.  These  Hndings  are  consistent 
with  results  of  other  research  activities 
conducted  at  EPA's  Environmental 
Research  Laboratory  in  Gulf  Breeze. 
Florida.  The  Agency  will  continue  to 
investigate  the  toxicity  of  various 
mineral  oil  additives  to  determine  which 
formulations  are  operationally  adequate 
substitutes  for  the  more  toxic  diesel  oil 


and  result  in  the  least  overall  toxicity  in 
generic  drilling  fluid  formulations. 

GC/MS  analyses  of  diesel  additives  to 
date  show  the  presence  of  organic 
priority  pollutants,  including  benzene, 
toluene,  ethylbenzene.  naphthalene,  and 
phenanthrene.  Limited  analyses  of 
mineral  oils  to  date  also  show  the 
presence  of  organics.  including  benzene, 
naphthalene,  phenanthrene,  and 
fluorene. 

Static  sheen  tests  were  conducted  on 
the  generic  muds  using  the  proposed 
methodology.  Free  oil  was  not  detected 
in  any  of  the  eight  base  formulations 
that  did  not  contain  oil  additives.  Sheen 
tests  were  also  conducted  on  water- 
based  muds  that  contained  various 
amounts  of  mineral  and  diesel  oil.  The 
two  generic  mud  types  selected  for 
testing  were  those  that  are  most  often 
used  in  drilling  situations  that  require  oil 
additives.  Both  mineral  and  diesel  oil 
additions  were  found  to  cause  sheens  on 
test  waters.  However,  water-based 
muds  with  diesel  spikes  produced 
sheens  at  lower  spiking  concentrations, 
as  low  as  one  percent  by  volume. 

The  Agency  categorized  the  pollutants 
present  in  drilling  fluids  waste  streams 
for  purposes  of  determining  appropriate 
limitations  and  standards.  First,  the 
priority  pollutants,  oiganics  and  metals, 
are  "toxic  pollutants"  being  designated 
as  such  pursuant  to  Section  307(a)(1)  of 
the  Act.  These  toxic  pollutants  include 
the  mercury  and  cadmium  in  barite  and 
the  organic  pollutants  listed  above 
which  are  present  in  the  diesel  and 
mineral  oils  which  may  be  added  to 
drilling  fluids.  Also,  the  large  number  of 
specially  additives  which  may  be  used 
can  contain  priority  pollutants  or 
nonconventional  pollutants.  It  would  be 
appropriate  to  establish  BAT  limitations 
as  well  as  NSPS  for  the  toxic  and 
nonconventional  pollutants.  As 
discussed  in  greater  detail  in  Section 
XI.A.Z  the  Agency  has  proposed 
specific  numeric  limitations  on  mercury 
and  cadmium,  and  a  prohibition  on  the 
dischar^  of  free  oil,  oil-based  driUing 
fluids,  and  diesel  oil.  which  are  all 
considered  as  "indicators"  of  toxic 
pollutants.  Second,  the  oil  and  grease 
present  in  drilling  fluids  would  be 
considered  a  conventional  pollutant 
subject  to  BCT  limitations  as  well  as 
NSPS. 

C  Drill  Cuttings 

When  circulating  drilling  fluid  returns 
to  the  platform  from  the  well  being 
drilled,  it  contains  drill  cuttings  that 
have  been  cut  from  the  well  bore  by  the 
bit.  These  cuttings  range  from  micron- 
sized  to  coarse,  sand-  to  pebble-like 
particles.  TYie  cuttings  are  coated  with. 
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drilling  fluid.  Drilling  fluid  additives  may 
absorb  onto  or  be  absorbed  by  the 
cuttings. 

The  drilling  fluid  from  the  well 
discharges  to  a  rig  shale  shaker  where 
the  cuttings  are  separated  from  the 
drilling  fluid.  This  separation  step  does 
not  completely  remove  drilling  fluid 
from  the  cuttings.  Some  drilling  fluid  and 
additives  remain  on  the  drill  cuttings. 
Therefore,  the  composition  of  the 
cuttings  will  be  similar  to  the  drilling 
fluid  except  for  the  downhole  formation 
particles,  particle  size  distribution,  and 
the  relative  amounts  of  the  various 
drilling  fluid  constituents. 

Results  of  recent  analyses  by  EPA 
contract  laboratories  on  drill  cuttings 
derived  from  the  use  of  oil-based  drilling 
fluids  show  oil  and  grease  levels  of  up  to 
136,000  mg/kg.  chemical  oxygen  demand 
(COD)  running  as  high  as  270.000  mg/kg, 
and  biochemical  oxygen  demand  (BOD) 
as  high  as  8,000  mg/kg.  The  BOD  values 
are  artificially  low  as  a  result  of  the 
inhibition  by  oil.  In  addition,  several 
toxic  organic  compounds,  including 
naphthalene,  acenaphthene, 
phenanthrene,  4-nitrophenol,  N- 
nitrosodiphenylamine.  pyrene,  and  bis 
(2-ethylhexyl)  phthalate,  and  10  of  the  13 
priority  pollutant  metals  were  found  in 
measurable  quantities.  These  data 
indicate  the  presence  of  toxic  pollutants 
in  oil-contaminated  cuttings,  and  that 
organic  loadings  due  to  the  discharge  of 
such  waste  streams  can  be  signiflcant. 

The  Agency's  approach  to  determining 
the  appropriate  limitations  and 
standards  for  drill  cuttings  is  the  same 
as  that  used  for  drilling  fluids  since  the 
drilling  fluids  that  adhere  to  the  drill 
cuttings  are  the  major  concern.  The 
priority  pollutants  present  in  the  drilling 
fluids  would  be  controlled  by  BAT 
limitations  and  NSPS  that  prohibit  the 
discharge  of  free  oil  and  cuttings  from 
oil-based  fluid  systems.  These 
limitations  serve  as  indicators  of  the 
toxic  pollutants  that  could  be  present  in 
the  drilling  fluids  adhering  to  die  drill 
cuttings. 

The  conventional  pollutant  "oil  and 
grease"  will  be  subject  to  a  BCT 
limitation  and  NSPS  prohibiting  the 
discharge  of  free  oil. 

D.  Deck  Drainage 

Deck  drainage  results  primarily  from 
precipitation  runoff  miscellaneous 
leakage  and  spills,  and  washdown  of 
platform  or  drill  ship  decks  and  floors.  It 
often  contains  petrolemn-based  oils 
itova  miscellaneous  spills  and  leakage  of 
oils  and  other  production  chemicals 
used  by  the  facility.  It  may  also  contain 
detergents  from  washdown  operations 
and  discarded  or  spilled  drilling  fluid 
components.  For  the  reasons  described 


above,  the  Agency  has  identifled 
priority  pollutant  constituents  of  oil  as 
pollutants  of  concern  and  has  proposed 
a  no  discharge  of  free  oil  limitation  as 
both  a  BAT  hmitation  serving  as  an 
indicator  toxic  pollutants  and  as  a  BCT 
limitation  for  conventional  pollutants. 

E.  Sanitary  Wastes 

The  volume  and  concentration  of 
sanitary  wastes  vary  widely  with  time, 
facility  occupancy,  and  operational 
situation.  The  wastewater  primarily 
contains  body  waste  but,  depending 
upon  the  sanitary  system  for  the 
particular  facility,  other  waste  may  be 
contained  in  the  waste  sfream.  Usually 
the  toilets  are  flushed  with  fresh  water 
but,  in  some  cases  brackish  or  sea  water 
is  used. 

The  concentrations  of  waste  are 
significantly  different  from  those  for 
municipal  domestic  discharges,  since  the 
offshore  operations  require  regimented 
work  cycles  which  impact  waste 
concentrations  and  cause  fluctuation  in 
flows.  Waste  flows  have  been  found  to 
fluctuate  up  to  300  percent  of  the  daily 
average,  and  BOD  concentrations  have 
varied  up  to  400  percent. 

Waste  flows  may  vary  from  zero  for 
intermittently  manned  facilities  to 
several  thousand  gallons  per  day  for 
large  facilities.  Pollutants  of  concern  are 
the  conventional  pollutants  fecal 
coliform  and  floating  solids  and  are 
proposed  to  be  regidated  for  the  BCT 
level  of  control.  Fecal  coliform  would  be 
controlled  by  a  residual  chlorine 
limitation. 

F.  Domestic  Wastes 

Domestic  wastes  result  from 
laundries,  galleys,  showers,  etc.  Waste 
flows  may  vary  from  zero  for 
intermittently  manned  facilities  to 
several  thousand  gallons  per  day  for 
large  faciUties.  Since  these  wastes  do 
not  contain  fecal  coliform,  which  must 
be  chlorinated,  they  must  only  be 
ground  up  so  as  not  to  cause  floating 
solids  on  discharge.  Thus,  the 
conventional  pollutant  of  concern  is 
floating  solids  which  is  proposed  to  be 
regulated  for  the  BCT  level  of  control. 

G.  Produced  Sand 

The  fluids  produced  with  oil  and  gas 
may  contain  varying  amounts  of  sand 
and  other  particles  such  as  scale,  which 
must  be  removed  from  lines  and  vessels. 
This  may  be  accomplished  by  opening  a 
series  of  valves  in  the  vessel  manifolds 
that  create  high  fluid  velocity  around  the 
valve.  The  sand  is  then  flushed  through 
a  drain  valve  into  a  collector  vessel  or 
drum.  Produced  sand  may  also  be 
removed  in  cyclone  separators  when  it 
occurs  in  appreciable  amounts. 


Produced  sand  has  been  reported  to  be 
generated  at  the  rate  of  one  barrel  per 
2,000  barrels  of  oil. 

The  sand  that  is  removed  from  the 
produced  fluids  typically  has  a  high  oil 
content.  The  primary  pollutant  of 
concern  in  produced  sand  wastes  is  oil. 
Therefore,  for  the  reasons  discussed 
above,  the  Agency  has  proposed  no 
discharge  of  free  oil  as  a  BAT  limitation 
serving  as  an  indicator  of  toxic 
pollutants.  The  no  discharge  of  free  oil  is 
also  proposed  as  a  BCT  limitation  on 
conventional  pollutants. 

H.  Well  Treatment  Fluids 

Well  freatment  fluids  include 
chemicals  used  in  acidizing  and 
fracturing  operations  performed  as  part 
of  remedial  service  work  on  old  or  new 
wells.  Additionally,  the  fluids  used  to 
"kill"  a  well  so  that  it  can  be  serviced 
may  create  wastes  for  disposal. 

Spent  acid  and  fracturing  fluids 
usually  move  through  the  normal 
production  system  and  through  the 
waste  water  treatment  systems. 
Therefore,  the  fluids  do  not  appear  as  a 
discrete  waste  source.  However,  their 
presence  in  the  waste  treatment  system 
can  cause  upsets  and  a  higher  oil 
content  in  the  discharged  water.  Liquids 
used  to  kill  wells  are  normally  drilling 
mud,  water,  or  an  oil. 

Coverage  of  well  treatment  fluids  for 
all  pollutants  except  free  oil  is  reserved 
in  this  proposed  rulemaking  pending 
collection  and  analysis  of  sufficient 
analytical  data  and  information  by  EPA. 
However,  to  the  extent  any  particular 
offshore  facility  passes  such  wastes 
through  the  produced  water  treatment 
system  or  commingles  it  with  other 
regulated  wastes  streams  for  discharge, 
the  commingled  well  treatment  fluids 
would  also  be  subject  to  the  same 
effluent  limitations  as  for  the  regulated 
waste  8tream(s). 

IX.  Industry  Subcategorization 

In  many  indusfries.  factors  which 
affect  the  ability  of  facilities  to  achieve 
technology-based  limitations  vary 
among  groups  of  facilities.  In  such  cases, 
EPA  will  establish  different  effluent 
limitations  guidelines  or  standards  for 
the  various  groups  of  facilities  (i.e.. 
subcategories).  Essentially, 
subcategorization  allows  the  Agency  to 
more  precisely  tailor  the  requirements  of 
technology-based  limitations  to  the 
capacity  of  a  diverse  industry. 

The  oil  and  gas  extraction  point 
source  category  currently  includes  five 
subcategories:  offshore,  onshore, 
coastal,  agricultural  and  wildlife  water 
use,  and  stripper  (40  CFR  Part  435). 
Today's  proposal  covers  only  the 
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offshore  subcategory.  This  subcategory 
is  applicable  to  those  facilities  engaged 
in  field  exploration,  drilling,  well 
production,  and  well  treatment  in  the  oil 
and  gas  extraction  industry  which  are 
located  in  waters  that  are  seaward  of 
the  inner  boundary  of  the  territorial  seas 
as  defined  in  section  502  of  the  Act. 

The  studies  in  support  of  previously 
proposed  NSPS  and  BAT  and  final  BPT 
regulations  for  the  oil  and  gas  extraction 
industry  concluded  that  three  major 
factors — geographic  location,  type  of 
facility,  and  waste  water  disposition — 
are  the  bases  for  subcategorization  of 
this  industry.  (41  FR  44945.  44  FR  22069). 

In  developing  today's  proposed  NSPS. 
BAT.  and  BCT  regulations  for  the 
offshore  segment  of  this  industry.  EPA 
evaluated  characteristics  of  wells, 
platform  waste  effluents,  available 
treatment  technologies,  and  platform 
operations  to  determine  if  it  was 
appropriate  to  modify  the  BPT 
subcategorization  scheme.  EPA  found  no 
basis  upon  which  to  change  the  existing 
subcategorization  for  the  offshore 
segment.  The  Agency  concluded  that  the 
existing  single  subcategory  for  the 
offshore  segment  was  also  appropriate 
for  today's  proposed  NSPS.  BAT  and 
BCT  regulations.  It  should  be  noted  that 
while  the  Agency  determined  that  it  was 
not  necessary  to  change  the  existing 
offshore  subcategorization,  the  proposed 
NSPS  includes  different  produced  water 
standards  based  on  the  type  of 
operation  and  location  of  the  facility. 
(See  S  435.15  of  today's  proposed 
regulations.) 

X.  Control  and  Treatment  Technologies 

A.  Current  Practice 

BPT  regulations  established  for  the 
offshore  segment  of  the  industry  are 
focused  primarily  on  the  control  of  the 
oil  content  of  waste  streams  that  are 
discharged  to  the  ocean. 

1.  Produced  Water 

Existing  technologies  for  the  on-site 
removal  of  oil  and  grease  from  produced 
water  discharges  include  gas  flotation, 
parallel  plate  coalescers,  loose  or 
fibrous  media  filtration,  gravity 
separation,  and  chemical  addition  to 
assist  oil-water  separation.  On-site 
disposal  methods  from  offshore 
production  platforms  include  fi-ee  fall 
discharge  to  the  ocean,  discharge  below 
the  water  surface,  and  reinjection  into  a 
subsurface  formation.  As  an  alternative, 
some  production  sites  transport 
produced  fluids  by  pipeline  to  shore 
facilities  for  oil-water  separation  and 
disposal. 

The  removal  of  priority  pollutants  in 
BPT  treatment  systems  is  a  complex 


phenomenon  that  has  not  been  fully 
explored.  While  the  sampling  data 
indicated  quantifiable  reductions  of 
naphthalene,  lead,  and  ethylbenzene 
after  BPT  treatment  (i.e.,  by  oil  water 
separator  technology),  the  presence  of 
significant  levels  of  priority  pollutants 
(e.g.,  naphthalene  and  ethylbenzene)  in 
all  effluent  samples  demonstrates  the 
limitations  of  such  treatment 
technologies. 

Reinjection  is  a  disposal  technique  for 
injection  of  produced  water  into  a 
subsurface  formation.  When  reinjection 
is  used  for  disposal  purposes  only,  the 
receiving  formation  may  not  be  the  same 
formation  from  which  produced  fluids 
were  extracted.  Secondary  recovery  or 
pressure  maintenance  is  when  produced 
water  (or  other  fluids)  is  injected  into  a 
producing  formation  to  enhance 
recovery  of  hydrocarbons.  Reinjection  of 
produced  water  into  a  producing 
formation  may  serve  both  purposes,  i.e., 
disposal  of  produced  water  and 
enhanced  recovery  of  hydrocarbons. 

Treatment  of  produced  water  prior  to 
injection  may  be  necessary  and  may 
include  oil-water  separation  and/or 
filtration  to  minimize  plugging  of  the 
receiving  formation.  (Oil-water 
separation  also  serves  for  recovery  of  oil 
as  a  commercial  product.)  Also, 
biocides,  corrosion  inhibitors  and 
sequestering  agents  may  be  added  to  the 
water  to  reduce  or  prevent  scaling  and 
corrosion  of  the  injection  equipment. 
The  type  and  amount  of  treatment 
depends  primarily  on  the  properties  of 
the  receiving  formation  and  wastewater 
characteristics. 

2.  Drilling  Fluids 

Disposal  of  drilling  fluids,  as  currently 
regulated  by  BPT,  prohibits  the 
discharge  of  free  oil  that  would  cause  a 
film  or  sheen  upon  or  a  discoloration  of 
the  surface  of  the  receiving  water.  The 
discharge  of  drilling  fluids  is  regulated 
by  NPDES  permits  under  section  402  of 
the  Clean  Water  Act  and  by  Department 
of  the  Interior  lease  sale  stipulations 
under  the  Outer  Continental  Shelf  Lands 
Act.  Water-based  drilling  fluids  are 
discharged  directly  to  the  oceans  unless 
the  fluid  has  been  contaminated  with 
oil.  Water-based  fluids  are  discharged  at 
the  surface,  into  the  water  column,  or 
shunted  to  the  ocean  bottom  through  a 
pipe.  Where  water-based  drilling  fluids 
are  contaminated  with  oil  to  the  extent 
that  they  would  cause  a  sheen  upon 
discharge,  current  BPT  regulations 
prohibit  their  discharge;  compliance 
with  the  prohibition  is  by  transportation 
of  the  spent  fluids  to  shore  for  recovery 
or  land  disposal.  When  oil-based  drilling 
fluids  are  used  offshore,  the  fluids  are 


not  discharged,  but  are  returned  to  shore 
for  reconditioning  and  reuse  or  disposal. 

3.  Drill  Cuttings 

Existing  practices  for  the  handling  of 
drill  cuttings  include:  (1)  on-site  disposal 
of  drill  cuttings  with  an  oil  content  that 
does  not  cause  a  sheen  on  the  receiving 
water  (2)  washing  of  drill  cuttings  that 
contain  oil  at  a  level  that  would  cause  a 
sheen  so  that  they  may  be  discharged  to 
a  receiving  water;  and  (3)  transportation 
to  shore  for  land  disposal.  Some  cases  of 
disposal  of  muds  and  cuttings 
contaminated  by  oil  have  been  reported 
in  the  Gulf  of  Mexico  by  the  Minerals 
Management  Service  (MMS).  MMS's 
District  supervisors  have  issued  at  least 
13  letters  since  1960  that  list  items  of 
non-compliance  (INC)  involving  oil  in 
discharged  muds  and  cuttings.  MMS 
required  the  responsible  operators  to 
clean  up  the  disposal  sites  where  oil 
was  seeping  to  the  ocean  surface  and 
causing  a  sheen. 

The  cuttings  are  segregated  from  the 
drilling  fluid  with  a  shale  shaker  and 
associated  separation  equipment,  if  the 
cuttings  contain  no  oil  or  levels  of  oil 
that  will  not  cause  a  sheen  upon 
discharge,  the  cuttings  are  sluiced  with 
sea  water  to  the  receiving  water. 
However,  if  the  levels  of  oil  in  the 
cuttings  are  such  that  a  sheen  would 
occur  if  the  cuttings  were  discharged  to 
the  receiving  water,  the  cuttings  are 
either  washed  prior  to  discharge  or 
transported  to  shore  for  land  disposal. 

Various  types  of  cuttings  washers  are 
available.  The  basic  process  for  the 
washing  of  cuttings  is  similar  for  all 
cuttings  washer  systems  that  were 
investigated.  The  process  consists  of 
first  exposing  the  cuttings  to  a  washing 
liquid  (water,  water  plus  cleaning 
chemicals,  or  solvents).  The  "washed" 
cuttings  are  then  processed  to  remove 
the  working  liquid  and  discharged  to  the 
receiving  water  or  transported  to  shore 
for  land  disposal.  The  washing  liquid  is 
then  processed  to  recover  the  oil 
washed  from  the  cuttings  and  reused. 
Separated  oil  is  directed  to  the  oil-water 
separation  system  serving  the 
production  wells.  Oil-contaminated 
wash  fluids  are  either  reused  in  the  drill 
cuttings  wash  process,  burned,  or 
transported  to  shore  for  disposal. 

The  greater  the  sophistication  and 
cost  of  the  cuttings  washer  system,  the 
more  efficient  the  oil  removal.  All 
washer  systems  investigated  were 
reported  to  reduce  oil  content  of  drill 
cuttings  to  less  than  10  percent,  by 
weight.  The  more  sophisticated  systems 
using  solvents  are  reported  to  reduce  oil 
to  less  than  0.5  percent,  by  weight. 
Quantitative  information  on  cuttings 
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washer  perfonnance  was  not  well 
documented  in  the  information  obtained 

from  suppliers. 

4.  Deck  Drainage. 

Deck  draina^  is  either  collected  and 
treated  separately  for  oil  removal  by 
gravity  separation  or  is  handled  by  the 
produced  water  treatment  system  before 
discharge. 

A  conunon'y  used  treatment 
technology  for  removal  of  free  oils  from 
deck  drainage  is  oil-water  separation. 
This  is  typically  a  gravity  separation 
process,  whereby  the  waste  stream  is 
collected  and  diverted  to  a  tank,  pit, 
sump  pile,  or  other  vessel.  Adequate 
volume  is  provided  in  the  vessel  to 
provide  sufficient  detention  time  for  the 
free  oil  and  water  to  separate.  The  oil 
layer  is  then  removed  by  decanting  or 
skimming  and  returned  to  the  production 
process,  and  the  water  laj-er  drawn  off 
for  discharge.  The  majority  of  platforms 
in  the  Gulf  of  Mexico  and  offshore 
California  use  gravity  separation 
technology  on  the  platform  for  treatment 
of  deck  drainage.  Some  California 
platforms  pipe  deck  drainage  along  with 
produced  water  to  shore  for  treatment. 
Alaska  operations  typically  treat  deck 
drainage  wastes  on  the-platform. 

Deck  drainage  treatment  systems  and 
systems  that  handle  both  produced 
water  and  deck  drainage  operate  much 
more  efficiently  when  good 
housekeeping  and  maintenance 
practices  are  employed.  These  include 
separation  of  crank  case  oils  from  the 
deck  drainage  collection  system, 
minimization  of  spills,  discriminate  use 
of  detergents,  and  preventing  drilling 
fluids  from  entering  the  deck  drainage 
collection  system. 

5.  Produced  Sand 

Produced  sand  wastes  are  either 
transported  to  shore  for  disposal  or  are 
treated  by  water  and/or  solvent  washes 
for  oil  removal  to  prevent  the  discharge 
of  free  oil. 

6.  Sanitary  Wastes 

Sanitary  wastes  from  offshore 
facilities  are  usually  treated  at  the 
source  by  physical/chemical  systems. 
Facilities  that  are  manned  continuously 
by  ten  or  more  people  are  required  to 
maintain  a  residual  chlorine 
concentration  in  the  sanitary  waste 
discharge  as  close  to  1  mg/1  as  possible 
for  disinfection  purposes.  This  chlorine 
residual  is  achieved  by  introducing 
chlorine  in  flow  dependent  amounts. 
Chlorine  is  either  supplied  from 
commercial  sources  or  may  be 
electrocatalytically  generated  from 
seawater.  Tins  chlorine  requirement  is 
based  apoo  the  use  of  U.S.  Coast  Guard 


approved  marine  sanitation  devices  (40 
CFR  Part  140)  and  is  required  by  the  BPT 

regulations. 

7  Domestic  Wastes 

Domestic  wastes  at  all  facilities  and 
sanitary  discharges  from  facilities  that 
are  manned  intermittently  by  nine  or 
fewer  people  must  be  free  of  floating 
solids  which  is  required  by  the  BPT 
regulations.  This  is  accomplished  with 
the  use  of  shredders  or  screening 
devices. 

B.  Additional  Technologies  Considered 

The  Agency  considered  the  following 
additional  control  and  treatment 
technologies  in  the  formulation  of 
today's  proposed  regulations. 

1.  Produced  Water 

EPA  evaluated  each  of  the  following 
treatment  technologies  for  NSPS.  These 
technologies  were  considered  for 
implementation  at  offshore  facilities, 
and  onshore  where  produced  water  is 
piped  to  shore  for  treatment. 

fa)  Improved  Performance  of  BPT 
Technology.  EPA  evaluated  the  costs 
and  feasibility  of  improved  perfonnance 
of  existing  BPT  treatment  technologies 
to  determine  whether  more  stringent 
effluent  limitations  for  oil  and  grease 
would  be  appropriate.  This  technology 
would  consist  of  improved  operation 
and  maintenance  of  existing  BPT 
treatment  equipment  (e.g..  gas  flotation, 
coalescers,  gravity  oil  separation),  more 
operator  attention  to  treatment  system 
operation,  and  possibly  resizing  of 
certain  treatment  system  components 
for  better  treatment  efficiency. 

Based  upon  statistical  analysis  of 
effluent  data  from  facilities  sampled 
during  the  Agency's  30-platform  survey. 
EPA  determined  that  an  oil  and  grease 
effluent  hmitation  of  59  mg/1  maximum 
(i.e..  no  single  sample  to  exceed)  can  be 
achipvsd  through  improved  performance 
of  DPT  technology.  This  limitation  would 
supersede  the  existing  72  mg/1  BPT  daily 
maximum  (average  of  four  samples  in 
one  day).  This  limitation  is  supported  by 
infomicJtion  presented  in  the  report 
titled  Potential  Impact  of  Proposed  EPA 
BA  T/NSPS  Standards  for  Produced 
Water  Discharges  From  Offshore  Oil 
and  Gas  Extraction  Industry,  (January 
1984),  sponsored  by  the  Offshore 
Operator's  Committee  for  the  Gulf  of 
Mexico.  The  Agency's  analysis  of 
information  from  this  study  concluded 
that  at  least  75  percent  of  existing 
offshore  operations  in  the  Gulf  of 
Mexico  v^ere  already  achieving  oil  and 
grease  levels  of  59  mg/1  (maximum)  or 
less  in  produced  water.  In  addition,  the 
Agency  analyzed  produced  water 
effluent  data  from  available  discharge 


monitoring  reports  (DMR's)  submitted 
by  operators  of  offshore  production 
facilities  in  the  Gulf  of  Mexico.  The 
results  indicate  that  at  least  60  percent 
of  these  facilities  are  presently 
achieving  an  oil  and  grease 
concentration  of  59  mg/1  or  leas  (daily 
maximum)  in  produced  water 
discharges.  Thus,  the  Agency  concluded 
that  improved  BPT  performance  to 
achieve  greater  reduction  in  oil  and 
grease  warranted  further  consideration 
in  the  development  of  NSPS  and  OCT  for 
produced  water. 

(b)  Filtration.  EPA  considered 
filtration  as  an  add-on  technology  to 
BPT.  The  purpose  of  filtration  is  to 
remove  suspended  matter,  including 
insoluble  oils,  from  produced  water.  The 
filtration  process  is  physical  in  nature 
and  normally  will  not  remove  soluble 
materials.  Because  the  majority  of  the 
priority  pollutants  in  produced  water  are 
in  solution  or  in  a  soluble  form,  no 
quantifiable  reductions  in  priority 
pollutants  are  effected  by  filtration 
technology  alone.  However,  reductions 
in  conventional  pollutants  such  as  total 
suspended  solids  and  oil  and  grease  are 
expected.  These  conclusions  are 
supported  by  analytical  results  obtained 
by  EPA  from  sampling  filtration  systems 
that  treat  produced  water. 

While  the  Agency  determined  that 
filtration  is  technologically  feasible  to 
implement  on  an  industry-wide  basis, 
EPA  rejected  filtration  from  further 
consideration  as  a  BAT  treatment 
alternative  because  it  is  not  effective  in 
reducing  priority  pollutant  levels. 
However,  because  filtration  is  a  feasible 
technology  for  controlling  conventional 
pollutants  (i.e. ..oil  and  grease),  the 
Agency  concluded  that  filtration 
warranted  further  consideration  in 
developing  NSPS  and  BCT. 

frt  Reinfection.  Reinjection 
technology  for  produced  water  typically 
consists  of  injecting  it  under  pressure  to 
subsurface  strata  or  formations. 
Treatment  of  the  waters  prior  to 
injection  is  usually  necessary.  Such 
treatment  may  include  removal  of  free 
oils  and  suspended  matter  by  oil-water 
separation  and  filtration  technologies. 
The  removal  of  suspended  matter  prior 
to  injection  is  usually  performed  to 
prevent  pressure  buildup  and  plugging  of 
the  receiving  formation  or  strata. 
Dtocides  and  corrosion  inhibitors  are 
typically  added  to  the  waters  to 
minimize  corrosion  and  scaling  of  the 
injection  equipment.  Reinjection 
technology  results  in  no  discharge  to 
surface  waters.  i.e..  zero  discharge. 

EPA  evaluated  this  technology  for 
implementation  by  both  existing  and 
new  platforms.  While  EPA  found  that 
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reinjection  is  technologically  feasible 
and  economically  achievable  for 
implementation  by  new  sources,  the 
Agency  currently  lacks  sufficient 
information  on  the  technological 
feasibility  and  costs  of  retrofitting  this 
model  technology  on  a  national  basis  for 
existing  facilities.  This  is  due  to 
uncertainty  of  retrofit  requirements  for 
existing  platforms,  which  can  include 
either  construction  of  additions  to 
existing  platforms  or  construction  of 
auxiliary  platforms  to  accommodate 
injection  well  slots  and  other  injection 
equipment. 

(d)  Carbon  Adsorption.  EPA 
considered  carbon  adsorption  as  an 
add-on  technology  to  BPT.  The  purpose 
of  carbon  adsorption  would  be  to  reduce 
the  levels  of  priority  organic  pollutants 
in  produced  water.  EPA  determined  that 
carbon  adsorption  is  presently 
technologically  infeasible  to  implement 
in  this  industry  segment.  This  is  because 
of  the  unknown  effects  that  the  brine- 
like nature  of  produced  waters  has  on 
the  adsorption  process,  the  lack  of 
performance  information  in  either  the 
literature  or  on  a  pilot  or  full-scale  basis, 
and  the  disproportionately  high  costs  to 
even  attempt  to  implement  this 
technology  on  a  national  basis  for  this 
industry  segment.  Therefore,  EPA 
rejected  carbon  adsorption  from  further 
consideration  for  NSPS  and  BAT. 

(e)  Biological  Treatment.  Biological 
treatment  of  produced  water  was 
considered  as  an  add-on  technology  to 
BPT.  The  purpose  of  biological 
treatment  would  be  to  reduce  the  levels 
of  priority  organic  pollutants  and  oil  in 
produced  water.  The  available  literature 
on  the  treatment  of  wastewater 
containing  high  dissolved  solids  levels 
(such  as  produced  water)  indicates 
severe  problems  with  acclimating  and 
maintaining  biological  cultures  to  treat 
such  briny  wastes.  The  dissolved  solids 
(measure  of  brine  content)  levels  in 
produced  water  are  significantly  higher 
than  levels  at  which  any  biologically 
activated  treatment  system  has  been 
used  or  even  tested.  Therefore,  EPA 
rejected  bological  treatment  from  further 
consideration  for  NSPS  and  BAT 
because  it  is,  at  present,  technologically 
infeasible  to  implement  on  a  national 
basis  for  this  industry  segment. 

(f)  Chemical  Precipitation  EPA 
evaluated  chemical  precipitation  as  an 
add-on  technology  to  BPT  for  the 
reduction  of  priority  pollutant  levels  in 
produced  water.  Chemical  precipitation 
technology  can  be  effective  in  removing 
soluble  metallic  ions  by  their  conversion 
to  an  insoluble  form  with  subsequent 
removal  be  sedimentation  (settling)  or 
filtration.  The  Agency  evaluated  the 


efficacy  of  hydroxide  (lime)  and  sulfide 
precipitation,  the  two  most  likely  types 
of  chemical  treatment  for  this  type  of 
wastewater.  The  Agency's  analytical 
data  on  produced  water  prior  to 
treatment  indicated  that  zinc  is  the  only 
priority  pollutant  metal  found  in  the 
majority  of  samples  of  produced  water 
discharges.  Hydroxide  and  sulfide 
precipitation  were  determined  to  effect 
virtually  no  removal  of  zinc  from  BPT- 
treated  produced  water  because  of  the 
low  concentrations  of  zinc  in  the  BPT 
effluent.  Sulfide  precipitation  was  also 
found  to  cause  potentially  serious 
problems  with  its  use,  including 
generation  of  sulfide  gases  and  toxicity 
of  the  treatment  chemicals.  In  addition, 
with  the  use  of  chemical  precipitation, 
large  settling  faciUties  would  be 
required  to  effect  proper  treatment  and 
then  the  large  quantities  of  sludge 
generated  would  have  to  be  disposed. 
Thus,  EPA  rejected  chemical 
precipitation  from  further  consideration 
for  NSPS  and  BAT  on  a  national  basis 
for  this  industry  segment  because  of 
operational  problems  with  implementing 
the  technology  and  nonquantifiable 
reductions  of  priority  pollutant  metals 
levels  in  BPT-treated  produced  water. 

2.  Drilling  Fluids. 

EPA  evaluated  each  of  the  following 
practices  with  respect  to  offshore 
drilling  operations. 

(a)  Clearinghouse/Toxicity  Approach. 
The  concept  of  generic  muds  is  that 
operationally  satisfactory  mud  systems 
can  be  formulated  with  constituents  that 
are  less  environmentally  harmful!  than 
many  currently  used  drilling  mud 
components.  This  concept  is  based  on 
the  stipulation  of  general,  water-based 
mud  types,  classified  by  major 
components,  which  are  considered 
acceptable  for  discharge. 

One  such  approach  to  the  control  of 
drilling  fluid  discharges  during  drilling 
activities  was  developed  cooperatively 
in  the  late  1970's  by  EPA  Region  II  and 
the  Offshore  Operators'  Committee. 
Operators  working  on  leases  in  the 
Baltimore  Canyon  had  apphed  to  Region 
II  for  NPDES  permits  to  discharge 
drilling  wastes.  At  the  time,  the  Agency 
grouped  all  drilling  muds  into  two  broad 
categories,  oil-based  and  water-based, 
and  did  not  recognize  differences  among 
water-based  systems.  Region  II 
prohibited  the  discharge  of  all  oil-based 
drilling  fluids,  but  needed  a  means  of 
classifying  and  controlling  the  discharge 
of  water-based  systems  which  could 
contain  numerous  possible 
combinations  of  constituents. 

As  an  alternative  to  requiring  each 
mid-Atlantic  permittee  to  perform 
bioassay  and  chemical  tests  every  time 


a  mud  discharge  occurred.  Region  n 
allowed  a  joint  testing  program  to  cover 
all  muds  selected  for  use.  Eight  generic 
mud  types  were  identified  which 
encompassed  virtually  all  water-based 
mud  compositions  used  on  the  Outer 
Continental  Shelf.  (See  Appendix  B  of 
this  preamble).  Concentration  ranges  of 
various  base  constituents  were  specified 
to  allow  sufficient  flexibility  in 
performance  characteristics  and 
operational  needs.  A  bioassay 
procedure  was  developed  and  tests 
were  conducted  on  samples  of  field 
muds  representing  each  of  the  eight 
basic  mud  types.  Results  of  the  Mid- 
Atlantic  Bioassay  Program  indicated 
that  the  eight  selected  mud  types 
demonstrated  relatively  low  toxicity. 
Operators  were  then  allowed  to 
discharge  drilling  fluids  of  the  eight 
types,  including  certain  approved 
specialty  additives,  without  conducting 
additional  tests.  This  generic  mud 
concept  has  since  been  incorporated 
into  permits  issued  by  other  EPA 
regional  offices. 

(b)  Product  Substitution/Toxicity 
Approach.  This  option  involves  a  series 
of  product  substitutions  to  reduce  or 
eliminate  the  discharge  of  priority 
pollutants  and  minimize  the  toxicity  of 
discharged  drilling  fluids  and  additives. 
Product  substitutions  include:  use  of 
generic  (water-based  driling  fluid  base 
formulations  instead  of  oil-based  drilling 
fluids  (as  discussed  in  option  (a)  above), 
use  of  mineral  oil  instead  of  diesel  oil 
for  lubricity  and  spotting  purposes  to 
reduce  the  toxic  organics  content  of 
discharged  fluids,  use  of  barite  with  low 
to  non-existent  toxic  metals  content, 
and  use  of  low-toxicity  specialty 
additives.  This  option  would  also 
include  a  toxicity  limitation  (LX>-50)  to 
be  achieved  when  the  drilling  fluid 
system  is  discharged.  The  toxicity 
limitation  would  be  based  upon  the  use 
of  water-based  drilling  fluids  to 
encourage  their  use. 

(c)  Zero  Discharge.  This  option  is 
based  upon  the  transport  of  spent 
drilling  fluids  to  shore  for  recovery. 
reconditioning  for  reuse,  or  land 
disposal.  This  option  would  result  in  no 
discharge  of  pollutants  to  surface 
waters. 

3.  Drill  Cuttings 

EPA  evaluated  the  following 
treatment  technologies  with  respect  to 
implementation  at  the  facility. 

(a)  Mechanical  Processes.  Drill 
cuttings  are  typically  separated  from  the 
drilling  fluid  in  a  shale  shaker  or  other 
similar  device.  However,  quantities  of 
drilling  fluid,  and  oil  and  additives  if 
used,  remain  with  the  separated  drill 
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cuttings.  The  drilling  mud  is  first 
loosened  from  the  cuttings  either  by  a 
pressure  spray  or  by  immersion  in  a 
tank  containing  a  wash  solution  and 
equipped  with  an  agitator.  The  wash 
solution  may  be  seawater.  a  water- 
based  wash  solution,  or  a  closed-solvent 
wash  system.  Sometimes  a  detergent  is 
used  to  facilitate  washing  of  the 
cuttings.  A  mechanical  separation  step 
usually  follows  which  separates  the 
solids,  oils  and  additives  from  the  wash 
solution.  The  s«^parated  oil  and 
additives  may  be  returned  to  the  drilling 
mud  system.  Wash  solutions  are 
recycled,  and  the  washed  cuttings  are 
typically  discharged  overboard. 

The  performance  of  cuttings  washer 
systems  is  measured  in  terms  of  residual 
oil  remaining  on  the  cuttings.  Most  of 
the  washer  suppliers  claim  that  the 
residual  oil  after  washing  will  be  less 
than  10  percent  by  weight  and  no  sheen 
will  result  from  their  dischai<ge.  One 
washer  supplier  provides  a  system  that 
dries  the  cuttings  after  washing  to  a 
powder-like  form  with  claimed  oil 
residuals  of  05  percent  or  less,  by 
weight 

I'he  mechanical  washing  process  is 
the  most  prevalent  system  in  operation 
in  the  Gulf  of  Mexico,  off  the  California 
Coast  and  in  the  North  Sea. 

(b)  Solvent  Extraction  System.  In  this 
process,  oil  from  the  cuttings  is 
extracted  by  a  solvent  the  cuttings  are 
separated  from  the  solvent  wash 
solution,  and  discharged  to  the  sea.  Oil 
is  separated  from  the  solvent  by  a 
proprietary  process  and  the  solvent 
reused. 

One  supplier  of  solvent  type  washer 
systems  claims  that  residual  oil  on  the 
cuttings  would  not  exceed  1  percent  by 
weight  and  it  may  be  possible  to  reduce 
the  oil  content  to  a  maximum  of  0.2 
percent  by  weight  No  solvent  extraction 
unit  is  known,  as  yet  to  be  in  full-scale 
field  operation.  Therefore,  this 
technology  was  not  given  further 
consideration  at  this  time. 

(c)  Vacuum  Distillation.  Vacuum 
distillation  of  cuttings  is  basically  a 
"mini-refinery"  process  where  the 
cuttings  are  ground  to  a  fine  powder  and 
fed  to  a  vacuum  retort.  The  retort  is 
heated  and  a  two-stage  vacuum  pump 
removes  the  evaporated  water,  oil  and 
chemicals.  The  mixed  vapor  first  flows 
through  a  cyclone  for  solids  separation 
and  then  to  a  vapor  condenser.  The 
condensed  liquid  (oil.  water  and  some 
chemicalsj  is  recycled  in  the  mud 
system  and  the  cuttings,  in  the  form  of 
solid  residues,  are  discharged 
overboard. 

The  washer  supplier  claims  that  the 
amount  of  oil  remaining  on  the  cuttings 


will  be  in  the  range  of  100  to  SOO  ppm.  by 
weight  {i.e.,  less  than  0.05  percent). 

Three  units  have  been  manufactured 
and  sold  for  use  in  the  United  Kingdom. 
The  operational  history  of  this  type  of 
unit  has  not  been  reported  thus  far. 
Therefore,  this  technology  was  not  given 
further  consideration  at  this  time. 

4.  Deck  Drainage,  Sanitary  Wastes. 
Domestic  Wastes.  Produced  Sand 

The  Agency  did  not  identify  any 
control  and  treatment  technologies  other 
than  the  current  practices  discussed 
above. 

5.  Well  Treatment  Fluids 

The  Agency  is  reserving  coverage  of 
NSPS.  BAT  and  BCT  for  all  pollutants 
except  free  oil  for  this  waste  stream 
pending  additional  data  collection  and 
analysis. 

XI.  Selection  of  Control  and  Treatment 
Options 

A.  New  Source  Performance  Standards 

The  basis  for  new  source  performance 
standards  under  Section  306  of  the  Act 
is  the  best  available  demonstrated 
technology.  New  facilities  have  the 
opportunity  to  design  and  implement  the 
best  and  most  efficient  processes  and 
waste  treatment  technologies. 
Therefore.  Congress  directed  EPA  to 
consider  the  best  demonstrated  process 
changes,  in-plant  controls,  and  end-of- 
process  control  and  treatment 
technologies  that  reduce  pollution  to  the 
maximum  extent  feasible. 

The  Agency  has  investigated  several 
control  and  treatment  options  as  a  basis 
for  NSPS  to  reduce  the  discharge  of 
pollutants  in  waste  streams  generated 
by  the  offshore  segment  of  this  industry. 
These  options  and  the  rationale  for 
selecting  NSPS  are  presented  below  for 
the  ma)or  waste  streams. 

1.  Produced  Water 

(a)  Control  and  Treatment  Options 
Considered.  EPA  evaluated  the 
following  three  control  and  treatment 
options  for  establishing  NSPS  for 
produced  water. 

OPTION  1 

Option  1  would  base  performance 
standards  on  the  improved  performance 
of  OPT  technology.  A  discharge  standard 
of  59  mg/1  (maximum]  for  oil  and  grease 
would  result  from  this  option.  For  the 
833  projected  new  source  platforms  in 
the  year  2000,  this  level  of  technology 
would  result  in  an  annual  reduction  of 
700,000  pounds  of  oil  and  grease  beyond 
the  allowable  BPT  discharge  level.  This 
option  would  not  result  in  quantifiable 
reductions  of  priority  pollutants  beyond 


those  achieved  by  existing  BPT-type 
treatment  technologies. 

The  A(^ency  was  unable  to  develop 
incremental  cost  estimates  for  imposing 
Option  1  on  all  new  source  platforms. 
This  is  because  the  elements  of 
improved  operation  and  maintenance  of 
BPT  treatment  equipment  are  very  site 
specific.  However,  the  Agency  does 
believe  that  for  any  particular  new 
source  platform,  such  costs  are  minimal 
compared  to  the  installed  costs  of  the 
BPT  equipment  and  the  cost  of  operation 
and  maintenance  to  achieve  the  BPT 
effluent  limitations.  Also,  new  source 
operators  have  the  opportunity  to  design 
for  and  install  the  latest  equipment  as 
an  integrated  part  of  the  platform 
superstructure;  therefore  they  would  not 
be  subfect  to  any  retrofit  expenditures 
that  were  incurred  by  existing  platforms 
to  comply  with  the  BPT  regulations. 
Furthermore,  the  Offshore  Operator's 
Committee  report  titled  Potential  Impact 
of  Proposed  EPA  BAT /NSPS  Standards 
for  Produced  Water  Discharge  From 
Offshore  Oil  and  Gas  Extraction 
Industry  (January  1964],  projects  that  at 
least  75  percent  of  the  existing  offshore 
platforms  in  the  Gulf  of  Mexico  are 
already  achieving  the  59  mg/l  oil  and 
grease  limitation  with  treatment 
technology  designed  to  achieve 
compliance  with  BPT  limitations. 

OPnON  2 

Option  2  would  base  performance 
standards  on  granular  media  filtration 
as  an  add-on  technology  to  BPT.  This 
level  of  technology  would  result  in 
additional  reductions  of  conventional 
pollutants  beyond  the  BPT  level  of 
control.  Effluent  limitations  of  20  mg/l 
monthly  average  and  30  mg/l  daily 
maximum  for  both  oil  and  grease  and 
total  suspended  solids  would  result  from 
this  option.  For  the  833  projected  new 
source  platforms,  this  option  would 
result  in  an  annualized  cost  of  $275.7 
million  in  the  year  2000  (1983  dollars). 
Investment  costs  for  the  62  platforms 
expected  to  be  installed  in  the  year  2000 
are  estimated  to  be  $185.4  million  (1983 
dollars).  These  compliance  costs  are 
incremental  to  BPT  technology,  i.e..  they 
do  not  include  the  costs  for  BPT 
technology. 

This  option  would  result  in  an  annual 
reduction  of  4.2  million  pounds  of  oil 
and  grease  beyond  the  levels  allowed 
under  the  BPT  level  of  control 
Significant  reductions  of  total 
suspended  solids  levels  are  also 
achieved  by  granular  media  filtration. 
No  quantifiable  reductions  in  priority 
pollutants  found  in  BPT-treated 
discharges  would  be  achieved  by  this 
option. 
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OPTIONS 

Option  3  would  require  zero 
discharge,  based  upon  reinfection 
technology.  This  level  of  technology 
would  result  in  no  discharge  of 
pollutants  to  surface  waters. 

For  the  projected  833  new  platforms, 
this  option  would  result  in  an 
annualized  cost  of  $487.1  million  in  the 
year  2000  (1983  dollars).  Investment 
costs  for  the  62  platforms  expected  to  be 
installed  in  the  year  2000  are  estimated 
to  be  $442.0  million  (1983  dollars).  These 
compliance  costs  are  incremental  to  BPT 
technology,  which  may  be  required 
ahead  of  the  reinjection  system  required 
by  this  option. 

This  option  would  result  in  an  annual 
reduction  of  3.9  million  pounds  of 
priority  pollutants  beyond  the  discharge 
levels  observed  for  existing  platforms 
using  BPT  technology.  This  option  would 
also  result  in  an  anniial  reduction  of  7.0 
million  pounds  of  conventional 
pollutants  (oil  and  grease)  beyond  the 
levels  allowed  under  the  BPT  level  of 
control.  Significant  reductions  of  total 
suspended  solids  levels  are  also 
achieved  by  this  option. 

(b)  Selected  Option  and  Basis  for 
Selection^.  The  option  which  the  Agency 
is  proposing  for  NSPS  is  a  combination 
of  Options  1  and  3.  Option  3,  or  zero 
discharge,  would  be  required  for  all  oil 
production  facilities  that  are  located  in 
or  would  discharge  to  shallow  water 
areas,  i.e.,  platforms  in  20  meters  of 
water  or  less  in  the  Gulf  of  Mexico,  the 
Atlantic  Coast,  and  the  Norton  Basin:  in 
50  meters  of  water  or  less  for  the 
California  Coast.  Cook  Inlet/Shelikof 
Strait.  Bristol  Bay,  and  Gulf  of  Alaska: 
and  in  10  meters  of  water  or  less  in  the 
Beaufort  Sea.  The  regulatory  boundaries 
for  each  of  these  areas  are  defined  in 
Appendix  4  of  today's  proposed 
regulation.  The  Agency  has  selected 
Option  t  improved  BPT-treatment 
technology,  which  requires  compliance 
with  a  59  mg/1  limitation  for  oil  and 
grease  (maximum  for  any  single 
sample),  for  all  oil  facilities  that  are 
neither  located  in  nor  discharge  to  these 
shallow  water  areas,  for  all  gas  facihties 
regardless  of  location  or  water  depth, 
and  for  all  exploratory  facilities 
regardless  of  location  or  water  depth. 

This  selected  option  would  require  an 
estimated  132  new  oil  production 
facilities  to  meet  the  zero  discharge 
standard.  The  other  701  new  production 
facilities  would  be  required  to  meet  an 
oil  and  grease  standard  of  59  mg/1 
(maximum)  based  upon  improved 
performance  of  BPT  technology. 

In  selecting  NSPS  for  produced  water, 
the  Agency  considered  the  technical 
feasibility  and  industry  compliance 


costs  of  imposing  each  of  the  above 
three  NSPS  options.  In  addition,  EPA 
calculated  aggregate  industry 
compliance  costs  with  various 
combinations  of  these  options  based 
upon  platform  type  and  location.  The 
record  supporting  today's  proposal 
presents  the  details  of  these  other 
options. 

Because  Option  3.  which  is  based  on 
reinjection,  is  the  only  treatment 
technology  that  EPA  found  to  be  both 
technologically  feasible  to  implement 
and  capable  of  achieving  reductions  of 
all  pollutants,  including  priority 
pollutants,  the  Agency  focused  its 
evaluation  on  reinjection.  The  Agency 
recognized  that  while  reinjection  is  an 
available  and  demonstrated  technology 
for  controlling  the  discharge  of 
pollutants  in  produced  water  from 
offshore  oil  and  gas  facilities,  the 
Agency  also  had  to  consider  the  costs  of 
implementing  such  a  control  option.  The 
estimated  total  annualized  cost  for  all 
833  projected  new  facilities  to 
implement  reinjection  of  produced  water 
is  $487.1  million  in  the  year  2000  (1983 
dollars).  In  light  of  the  statutory 
mandate  to  consider  cost  in  establishing 
NSPS.  EPA  decided  to  reject  the 
imposition  of  this  option  on  all  new 
facilities  in  the  offshore  subcategory 
because  of  its  very  high  aggregate  cost. 
This  prompted  the  Agency  to  evaluate 
limiting  the  scope  of  a  zero  discharge 
requirement  (i.e..  reinjection)  in  order  to 
reduce  the  total  cost. 

To  analyze  possible  ways  to  reduce 
the  total  aggregate  cost  of  Option  3.  the 
Agency  then  developed  costs  for 
reinjection  based  upon  the  type  of 
facility,  i.e.,  oil  platforms  or  gas 
platforms.  Not  imposing  a  zero 
discharge  requirement  on  the  estimated 
537  new  source  gas  platforms  would 
reduce  the  annualized  cost  of  NSPS 
Optioin  3  by  $217.8  million  in  the  year 
2000  (1983  dollars).  The  Agency  decided 
to  exclude  all  gas  platforms  from 
coverage  by  Option  3  to  reduce  total 
aggregate  costs. 

To  confirm  this  decision,  EPA 
evaluated  the  characteristics  of 
produced  water  from  oil  platforms 
versus  gas  platforms.  The  Agency 
determined  that,  while  produced  water 
from  gas  wells  exhibits  higher 
concentrations  of  the  priority  pollutants 
then  produced  water  from  oil  wells 
(approximately  fourfold  higher),  the 
typical  flow  volume  of  produceid  water 
from  gas  wells  is  significantly  less 
(approximately  Vis)  than  that  for  oil 
wells.  Thus,  on  a  mass  basis,  discharges 
of  priority  pollutants  from  gas  wells  are 
approximately  25  percent  of  those  from 
oil  wells.  The  higher  quantity  of  priority 
pollutants  discharged  from  oil  platforms 


compared  to  gas  platforms  supports  the 
Agency's  decision  that  deleting  gas 
platforms  from  a  zero  discharge 
requirement  to  reduce  aggregate 
annualized  costs  was  appn^riate.  This 
reduced  total  annualized  costs  to  $239.3 
million  (1983  dollars)  while  continuing  to 
target  attention  on  the  dischai^ges  of 
greatest  concern. 

While  total  projected  annualized  oosts 
were  reduced,  the  Agency  believed  dial 
$269.3  million  was  atill  too  hi^  and 
evaluated  reducing  costs  further  by 
limiting  the  zero  diischarge  optioa  to 
shallower  waters  where  compliance 
costs  would  be  less.  Facilities  in  shaOow 
waters  generally  have  the  altemative  of 
onshore  reinjection  which  is  less  oosdy 
than  reinjection  offshore. 

The  Agency  has  found  that  in 
shallower  waters  a  high  percentage  of 
the  existing  production  platforms  pipe  to 
shore  for  treatment  rather  than  treating 
the  produced  waters  on  the  platfooL 
The  Agency  has  also  determined  tiial 
the  costs  of  drilling  and  equipping 
reinjection  wells  on  land  is  less  costly 
than  drilling  reinjection  wells  at  the 
platform. 

The  Agency  has  selected  variable 
depth  limits  for  different  offshore  areas 
which  represent  the  shallower  waters 
and  which  generally  allow  Cor  tfie 
altemative  of  onshore  reinjectioa^Sy  the 
facility.  / 

Industry  data  for  the  Gulf  ofMexioo 
indicate  that  82  percent  of  the  projected 
new  sources  in  state  waters  and  25 
percent  of  the  projected  new  sources  in 
federal  waters  would  pipe  produced 
water  to  shore  for  treatment.  Tbe  data 
also  indicate  that  about  52  percent  of  ail 
new  sources  in  15  meters  or  less  of 
offshore  waters  would  pipe  produced 
water  to  shore.  The  Agency  believes  tins 
same  percentage  of  platforms  in  water 
depths  of  20  meters  or  less  could  pipe  to 
shore  and  reinject 

The  20  meter  water  depth  was  also 
selected  for  the  Atlantic  Coast  'Diere  is 
no  historic  trend  for  production 
platforms  rx\  this  area.  Therefore,  the 
Gulf  of  Mexico  statistics  on  the  probable 
practice  of  onshore  reinjection  were 
assumed  to  be  applicable  for  production 
facilities  in  the  Atlantic  Ocean. 

In  California,  statistics  indicate  that 
60  percent  of  the  active  production 
platforms  located  in  water  depths  of  50 
meters  or  less  pipe  to  shore  for 
treatment  and  only  eight  percent  of  tl>e 
facilities  in  water  deptlis  greater  tiian  50 
meters  pipe  to  shore  for  treatment. 
Based  on  this  data,  a  depth  of  50  meters 
or  less  was  selected  for  the  California 
Coast. 

The  Agency  does  not  have  historic 
data  on  production  platforms  for  some 
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parts  of  Alaska  since  no  offshore 
production  platfonns  have  been 
constructed  to  date  in  those  areas.  All  of 
the  14  existing  production  platforms  in 
Cook  Inlet  are  classified  in  the  coastal 
subcategory.  The  Agency  believes  that 
the  Southern  Alaskan  bathymetry  is 
somewhat  similar  to  California's 
bathymetry  and  therefore,  a  water  depth 
of  50  meters  or  less  is  proposed  for 
Southern  Alaska  since  platforms 
locating  in  this  water  depth  may  choose 
to  pipe  produced  water  to  shore  for 
treatment.  The  Southern  Alaska  region 
includes  the  Bristol  Bay/Aleutian  Island 
Chain.  Cook  Inlet  and  the  Gulf  of 
Alaska.  The  Agency  realizes  that  some 
of  these  areas  may  not  be  amenable  to 
piping  to  shore  for  reinjection  because 
of  seasonal  ice  formations,  glaciers,  or 
unsuitable  terrain.  However,  the  Agency 
believes  that  piping  to  shore  in  shallow 
waters  will  occur  in  areas  that  are 
suitable. 

For  other  parts  of  Alaska,  the  Agency 
believes  the  platforms  which  locate  in 
the  Norton  Basin  in  water  depths  of  20 
meters  or  less  and  in  the  Beaufort  Sea  in 
10  meters  or  less  will  have  the  option  of 
piping  to  shore  for  treatment.  The  water 
depths  are  less  than  the  50  meters 
selected  for  Southern  Alaska  because 
the  harsher  climates  in  these  more 
northern  regions  would  result  in  a  lesser 
probability  of  piping  to  shore  for 
treatment. 

The  Agency  developed  a  zero 
discharge  option  for  facilities  in  20  meters 
of  water  or  less  in  the  Gulf  of  Mexico, 
the  Atlantic  Coast  and  the  Norton  Basin; 
for  50  meters  of  water  or  less  for  the 
California  Coast  and  Southern  Alaska 
including  the  Aleutian  Island  Chain;  and 
for  10  meters  of  water  or  less  in  the 
Beaufort  Sea. 

EPA  then  calculated  the  total  costs  of 
this  zero  discharge  option  in  shallower 
waters.  In  the  Gulf  of  Mexico,  the 
agency  projects  that  124  new  platforms 
will  be  built  in  20  meters  of  water  or  less 
by  the  year  2000.  The  Agency  estimates 
annualized  costs  of  a  zero  discharge 
standard  to  be  $50.0  million  in  the  year 
2000  (1983  dollars).  For  the  California 
Coast,  the  Agency  projects  two  new 
platforms  that  will  be  built  in  50  meters 
or  less  of  water  and  estimates  the 
annualized  cost  to  be  $5.5  million  (1983 
dollars).  While  six  platforms  are 
projected  to  be  built  in  the  shallow 
waters  of  the  Beaufort  Sea,  the  Agency 
is  not  attributing  incremental 
compliance  costs  to  this  regulation 
because  existing  Department  of  the 
Interior  and  State  of  Alaska  lease 
stipulations  already  require  zero 
discharge  of  produced  water.  However, 
these  costs  are  included  in  the  Agency's 


baseline  economic  analysis  for  these 
proposed  regulations.  Similarly,  no  costs 
are  attributed  to  Atlantic  Coast 
operations  because  no  facilities  are 
projected  to  be  built  in  20  meters  of 
water  or  less  by  the  year  2000. 
Nonetheless,  EPA  realizes  that 
development  is  possible  in  the  Atlantic 
and  has  found  that  reinjection 
technology  is  feasible  for  meeting  a  zero 
discharge  standard  for  platforms  located 
in  20  meters  of  water  or  less  for  the 
Atlantic  Coast. 

The  proposed  regulatory  option, 
developed  from  the  variable  depth 
considerations  presented  above,  results 
in  an  annualized  cost  of  $55.6  million  in 
the  year  2000  (1983  dollars).  The 
annualized  costs  apply  to  126  of  the  132 
new  oil  facilities  expected  to  be  built 
between  1986  and  the  year  2000  which 
would  be  subject  to  this  zero  discharge 
requirement.  The  other  six  facilities  are 
projected  to  be  located  in  Alaskan 
waters  and  subject  to  reinjection,  but 
the  cost  of  reinjection  is  not  attributed 
to  this  regulation,  as  described  above. 
The  Agency  found  these  costs  to  be 
economically  achievable.  This  cost 
represents  the  total  annualized  cost  of 
NSPS.  This  is  because  the  Agency's 
selection  of  improved  BPT  performance 
(i.e.,  59  mg/1  maximum  oil  and  grease) 
for  all  facilities  not  subject  to  the  zero 
discharge  standard  would  result  in 
negligible  costs  incremental  to  BPT. 

As  explained  above,  the  agency 
assumes  only  minimal  incremental  costs 
for  new  sources  to  meet  59  mg/1  oil  and 
grease  for  produced  water.  The  Agency 
selected  Option  1  (improved  BPT)  over 
option  2  (filtration)  because  the 
aggregate  annualized  cost  of  $275.7 
million  (1983  dollars)  to  implement 
Option  2  is  believed  to  be  too  high. 

The  proposed  regulatory  option  would 
result  in  an  estimated  annual  reduction 
of  700.000  pounds  of  priority  pollutants 
based  on  discharge  levels  observed  for 
existing  facilities  using  BPT  technology. 
This  option  would  also  result  in  an 
annual  reduction  of  1.3  million  pounds 
of  conventional  pollutants  beyond  the 
discharge  levels  allowed  under  the  BPT 
level  of  control.  No  decline  in  energy 
production  is  projected  to  occur  from 
this  option. 

Both  reinjection  and  improved  BPT 
technology  represent  the  application  of 
the  best  available  demonstrated  control 
technology  in  the  respective  areas 
where  they  will  need  to  be  used  to  meet 
the  proposed  standards.  The  Agency  has 
thoroughly  considered  the  cost  of 
achieving  the  proposed  standards  and 
concludes  that  the  costs  will  not  be  a 
barrier  to  future  entry  into  offshore  oil 
and  gas  exploration,  development  or 


production  operations.  No  adverse  non- 
water  quality  environmental  impacts  or 
substantial  increases  in  energy 
requirements  will  occur  as  a  result  of 
these  proposed  regulations. 

This  proposed  option  would  require 
produced  water  from  all  new 
exploration  facilities  regardless  of 
location  or  water  depth  to  comply  with  a 
59  mg/1  maximum  oil  and  grease 
standard,  based  upon  improved 
operation  of  BPT.  Because  of  the  short 
duration  of  exploratory  operations,  the 
small  amount  of  water  which  is 
generated  during  exploratory 
operations,  and  the  fact  that  each 
exploratory  well  could  require  the 
drilling  of  a  reinjection  well,  the  Agency 
concluded  that  the  cost  of  a  zero 
discharge  requirement  for  any 
exploratory  operation  is  too  high. 

EPA  is  proposing  that  development/ 
production  facilities  that  would  have  to 
implement  zero  discharge  under  this 
option  would  have  up  to  300  days  from 
the  commencement  of  well  drilling 
operations  to  begin  complying  with  the 
zero  discharge  standard.  For  this 
purpose,  commencement  of  well  drilling 
operations  means  the  start  of  borehole 
drilling  for  the  first  development  well  at 
an  offshore  oil  facility. 

During  this  300-day  period,  any 
discharges  of  produced  water  would 
have  to  comply  with  a  59  mg/1 
(maximum)  oil  and  grease  standard, 
which  is  based  upon  improved 
performance  of  BPT  technology.  This 
300-day  period  is  being  proposed  in 
order  to  allow  for  the  use  of  any  dry 
(non-producing)  wells  which  are 
suitable  for  reinjection.  It  is  based  upon 
the  time  required  for  the  average 
number  of  development  wells  to  be 
drilled  before  encountering  a  dry  well 
that  could  be  reworked  and  equipped  for 
use  as  an  injection  well,  and  the  average 
time  to  rework  and  equip  the  dry  well 
for  injection  of  produced  water.  If  no  dry 
wells  become  available  and  are  ready 
for  use  as  injection  wells  within  this 
period,  then  compliance  with  the  zero 
discharge  standard  would  be  achieved 
by  drilling  and  equipping  an  injection 
well(s)  for  use  by  the  301st  day  from  the 
commencement  of  development  drilling 
operations. 

The  Agency  estimates  that,  typically, 
less  than  two  percent  by  volume  of  the 
produced  water  generated  over  the  life 
of  a  facility  would  be  discharged  during 
the  initial  300-day  period.  The  Agency 
estimates  that  the  difference  in  cost 
between  the  use  of  a  new  injection  well 
and  use  of  a  reworked  dry  well  for 
reinjection  is  a  minimum  of  $400,000  per 
facility.  The  Agency  believes  that  it  is 
reasonable  to  delay  the  requirement  for 
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meeting  zero  discharge  by  new  offshore 
oil  facilties  for  300  days  from 
commencement  of  develoment  drilling  in 
order  to  minimize  the  expenditure  of 
these  substantia]  costs. 

The  reasonableness  of  the  Agency's 
decision  to  require  zero  discharge  in  the 
shallow  waters  is  confirmed  by  the 
Agency's  analyses  which  show  that  it 
would  provide  protection  to  the  most 
environmentally  sensitive  marine 
environments.  In  reviewing  the 
environmental  documents  referenced  in 
Section  Vll.D.  the  Agency  determined 
that  the  highest  probability  of  direct 
environmental  effects  of  produced  water 
discharges  is  most  prevalent  in 
shallower  waters.  In  the  Gulf  of  Mexico, 
for  example,  species  distribution  data 
provided  by  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
indicate  that  water  depths  of  20  meters 
or  less  encompass  approximately  88 
percent  of  the  nursery  areas  for  selected 
fish  and  invertebrates.  The  Agency 
projected  that  124  new  platforms  would 
be  built  in  20  meters  or  less  of  water  in 
the  Gulf  of  Mexico. 

The  Agency  also  evaluated  the 
Beaufort  Sea.  Norton  Basin.  Cook  Inlet 
Bristol  Bay.  and  the  Gulf  of  Alaska  in 
Alaska.  EPA  analyses  indicate  that  a  IO- 
meter isobath  (i.e..  water  depth  of  10 
meters  or  less)  in  the  Beaufort  Sea;  a  20- 
meter  isobath  in  the  Norton  Basin;  and  a 
50-meter  isobath  in  Cook  Inlet/Shelikof 
Strait.  Bristol  Bay,  and  the  Gulf  of 
Alaska  would  provide  substantial 
protection  of  valuable  life  stages  for  the 
commercial  and  subsistence  species  in 
each  region. 

For  the  California  Coast.  EPA's 
analyses  indicate  that  the  50-meter 
isobath  will  protect  the  majority  of  the 
designated  areas  of  biological 
significance.  It  will  also  protect  most  of 
the  known  nursery  areas. 

Along  the  Atlantic  Coast,  species 
distribution  data  were  obtained  from 
NOAA  that  indicate  approximately  83 
percent  of  the  nursery  areas  for  the 
selected  fish  and  invertebrates  are 
encompassed  by  water  depths  of  20 
meters  or  less. 

A  zero  discharge  requirement  for 
produced  water  would  also  achieve 
control  of  many  nonconventionaL,  toxic 
pollutants  in  addition  to  the  126  listed 
priority  pollutants  (See  Appendix  C  of 
this  preamble).  An  EPA  survey  of  10 
production  platforms  in  Louisiana  (the 
"Crest"  report)  identified  chemicals 
containing  toxic  or  nonconventional, 
toxic  pollutants  in  use  on  the  platforms 
that  were  either  present  or  likely  to  be 
present  in  produced  water.  These 
chemicals  include  biocides,  coagulants, 
corrosion  inhibitors,  cleaners, 
dispersants,  emulsion  breakers,  paraffin 


control  agents,  reverse  emulsion 
breakers,  and  scale  inhibitors. 
Detergents  used  to  clean  the  platforms 
were  also  found  in  produced  water.  The 
Agency  is  currently  collecting  additional 
information  on  the  use  and  effects  of 
biocides  and  other  chemicals  in  this 
industry  for  consideration  in 
development  of  the  final  regulations. 

The  regulatory  boundaries  for  each 
geographic  area  covered  by  today's 
proposed  regulations  are  based  on  some 
of  the  Minerals  Management  Service 
(MMS)  proposed  planning  areas  for  the 
new  5-year  Outer  Continential  Shelf 
(OCS)  oil  and  gas  leasing  program  (49 
FR  28332.  July  11. 1984)  which 
encompass  all  federal  oil  and  gas  lease 
activities.  For  the  purpose  of  today's 
proposed  regulations,  the  regulatory 
boundaries  include  the  area  from  the 
state  water  boundary  that  adjoins  the 
MMS  planning  area  boundary  landward 
to  the  inner  boundary  of  the  territorial 
seas.  In  addition,  the  outer  (seaward) 
boundary  of  each  regulatory  area  is 
proposed  to  coincide  with  the  200-mile 
Fishery  Conservation  Zone  boundary. 

The  regulatory  areas  include  the  Gulf 
of  Mexico,  the  Atlantic  Coast,  the 
California  Coast  and  portions  of 
Alaskan  waters,  as  presented  in 
Appendix  4  of  today's  proposed 
regulations. 

2.  Drilling  Fluids 

(a)  Control  and  Treatment  Options 
Considered.  This  section  presents  the 
regulatory  options  considered  for  NSPS 
drilling  fluids.  Because  these  options  are 
the  same  as  the  options  considered  for 
BAT.  the  discussion  of  costs  is 
presented  in  the  BAT  section  for  drilling 
fluids.  Thus  there  are  no  NSPS  costs  or 
impact  incremental  to  BAT  for  drilling 
fluids. 

OPTION  1— TOXICITY  LIMITATION 

This  option  would  result  in  the 
regulation  of  free  oil,  oil-based  fluids, 
diesel  oil,  cadmium,  mercury  and  the 
toxicity  of  the  discharged  drilling  fluid. 
Most  of  these  limitations  are  achieved 
by  product  substitution — specifically, 
through  the  use  of  water-based  drilling 
fluids  (i.e..  generic  muds),  low  toxicity 
specialty  additives,  the  use  of  mineral 
oil  instead  of  diesel  oil  for  lubricity  and 
spotting  purposes,  and  use  of  barite  with 
low  toxic  metals  content. 

Under  this  option  the  discbarge  of  free 
oil  would  be  prohibited,  as  in  the 
existing  BPT  regulation.  The  discharge 
of  oil-based  fluids  would  also  be 
prohibited.  Oil-based  fluids  typically 
contain  50  or  more  volume  percent  of  oil. 
One  method  of  compliance  is 
substitution  with  less  toxic  water-based 
fluids.  Water-based,  or  generic,  drilling 


fluids,  as  explained  under  Option  2 
below,  can  be  used  in  virtually  all 
offshore  drilHng  situations. 

The  prohibition  on  the  discharge  of 
free  oil  for  BPT  effectively  prohibits  the 
discharge  of  oil-based  drilling  fluids. 
Therefore,  any  differential  costs 
incurred  to  implement  substitution  of 
water-based  for  oil-based  fluids  is  a  cost 
attributable  to  compliance  with  BPT 
requirements.  Moreover,  in  contrast  to 
the  BPT  regulation,  tfiis  NSPS  option 
contains  an  explicit  prohibition  on  the 
discharge  of  oil-based  fluids  in  addition 
to  the  prohibition  on  discharges  of  free 
oil.  The  alternative  to  product 
substitution,  i.e.,  use  of  water  based 
mud  systems,  is  to  transport  the  spent 
mud  system  to  shore  for  reconditioning. 
recovery  or  land  disposal 

The  prohibition  on  the  discharge  of 
oil-based  fluids  is  included  in  this  option 
as  an  "indicator"  of  the  toxic  pollutants 
present  in  oil-based  fluids.  The  free  oil 
discharge  prohibition  in  BPT  originally 
was  imposed  to  prevent  the  discharge  <rf 
oils  in  amounts  &at  would  cause  a 
sheen  on  receiving  waters  and  this 
limitation  will  continue. 

The  discharge  of  diesel  oil,  either  as  a 
component  in  an  oil-based  drilling  fluid 
or  as  an  additive  to  a  water-based 
drilling  fluid,  would  be  prohibited  under 
this  option.  Diesel  oU  would  be 
regulated  as  a  toxic  pollutant  because  it 
contains  such  toxic  organic  pollutants  as 
benzene,  toluene,  ethyl  t)€nzene, 
naphthalene,  and  phenanthrene.  TTie 
method  of  compliance  with  this 
prohibition  is  to  use  mineral  oil  instead 
of  diesel  oil  for  lubricity  and  spottirig 
purposes.  Mineral  oil  is  a  less  toxic 
alternative  to  diesel  oil  and  is  available 
to  serve  the  same  operational 
requirements.  Low  toxicity  mineral  oils 
are  also  available  as  substitutes  for 
diesel  oil  and  continue  to  be  developed 
for  use  in  drilling  fluids. 

The  purpose  of  the  toxicity  limitation 
for  any  drilling  fluids  which  are  to  be 
discharged  is  to  encourage  the  use  of 
generic  or  water-based  drilling  fluids 
and  the  use  of  low-toxicity  drilling  fluid 
additives  (i.e.,  product  substitution).  The 
basis  for  the  toxicity  (LC-50}  limitation 
is  the  toxicity  of  the  most  toxic  of  the 
generic  fluids  discussed  in  Option  2 
below.  The  most  toxic  generic  fluid  is 
potassium/polymer  mud  (see  Appendix 
B  of  this  preamble).  The  imposition  of  an 
LC-50  toxicity  limitation  for  all  d'iUing 
fluids  which  are  to  be  dischai;ged  would 
allow  for  use  of  at  least  any  of  the  ei^t 
generic  drilling  fluids.  Seven  of  the 
generic  drilling  fluids  (i.e.,  all  but 
potassium/polymer  mud)  could  be 
supplemented  with  low-toxicity 
specialty  additives  and  lubricity  agents 
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to  meet  operational  requirements,  and 
should  stUI  be  able  to  comply  with  the 
LC-50  toxicity  limitation  prior  to 
discharge.  The  potassium/polymer 
drilling  fluid  probably  could  not  be 
supplemented  with  additives  that 
exhibit  a  toxicity  greater  than  the 
proposed  LC-50  limitation  because  the 
LC-50  toxicity  limitation  is  based  upon 
the  base  formulation  of  this  drilling 
fluid.  However,  industry  operators  and 
drilling  fluid  suppliers  have  indicated 
that  potassium/polymer  drilling  fluid  is 
seldom  used.  In  drilling  situations  where 
there  is  no  substitute  for  potassium/ 
polymer  drilling  fluid  for  operational 
reasons,  such  a  spent  mud  system  would 
comply  with  the  proposed  LC-50  toxicity 
limitation  (3  percent,  diluted  suspended 
particulate  phase)  only  if  any  required 
lubricity  agents  (oils]  or  specialty 
additives  are  no  more  toxic  than  the 
base  mud  formulation.  Such  additives 
are  available.  However,  where  the 
toxicity  of  the  spent  mud  system 
exceeds  the  LC-50  toxicity  limitation, 
the  method  of  compliance  with  this 
option  would  be  to  transport  the  spent 
fluid  system  to  shore  for  either 
reconditioning  for  reuse  or  land 
disposal. 

The  toxicity  limitation  would  apply  to 
any  periodic  blowdown  of  drilling  fluid 
as  well  as  to  bulk  discharges  of  drilling 
fluid  systems.  The  term  drilling  fluid 
systems  refers  to  the  major  types  of 
muds  used  during  the  drilling  of  a  single 
well.  As  an  example,  the  drilling  of  a 
particular  well  may  use  a  spud  mud  for 
the  first  200  feet,  a  seawater  gel  mud  to 
a  depth  of  1.000  feet,  a  lightly  treated 
lignosulfonate  mud  to  5.000  feet,  and 
Tmally  a  freshwater  lignosulfonate  mud 
system  to  a  bottom  hole  depth  of  15,000 
feet.  Typically,  bulk  discharges  of  1.000 
to  2,000  barrels  of  spent  drilling  fluids 
occur  when  such  mud  systems  are 
changed  during  the  drilling  of  a  well  or 
at  the  completion  of  a  well. 

For  the  purpose  of  self  monitoring  and 
reporting  requirements  in  NPDES 
permits,  it  is  intended  that  only  samples 
of  the  spent  drilling  fluid  system 
discharges  be  analyzed  in  accordance 
with  the  proposed  bioassay  method. 
These  bulk  discharges  are  the  highest 
\(plume  mud  discharges  and  will  contain 
all  the  specialty  additives  included  in 
each  mud  system.  Thus,  spent  drilling 
fluid  system  discharges  are  the  most 
appropriate  discharges  for  which 
compliance  with  the  toxicity  limitation 
should  be  demonstrated.  In  the  above 
example,  four  such  determinations 
would  be  necessary. 

For  determining  the  toxicity  of  the 
bulk  discharge  of  mud  used  at  maximum 
well  depth,  samples  may  be  obtained  at 


any  time  after  80  percent  of  actual  well 
footage  (not  total  vertical  depth)  has 
been  drilled  and  up  to  and  including  the 
time  of  discharge.  This  would  allow  time 
for  a  sample  to  be  collected  and 
analyzed  by  bioassay  and  for  the 
operator  to  evaluate  the  bioassay  results 
so  that  the  operator  will  have  adequate 
time  to  plan  for  the  final  disposition  of 
the  spent  drilling  fluid  system,  e.g.,  if  the 
bioassay  test  is  failed,  the  operator 
could  then  anticipate  and  plan  for 
transport  of  the  spent  drilling  fluid 
system  to  shore  in  order  to  comply  with 
the  effluent  limitation.  However,  the 
operator  is  not  precluded  from 
discharging  a  spent  mud  system  prior  to 
receiving  analytical  results. 
Nonetheless,  the  operator  would  be 
subject  to  compliance  with  the  effluent 
limitations  regardless  of  when  self 
monitoring  analyses  are  performed.  The 
prohibition  on  discharges  of  free  oil.  oil- 
based  drilling  fluids,  and  diesel  oil 
would  apply  to  all  discharges  of  drilling 
fluid  at  any  time. 

Cadmium  and  mercury  would  be 
regulated  at  a  level  of  1  mg/kg.  each,  as 
a  maximum  value  ("not  to  exceed")  on  a 
dry  weight  basis  in  any  spent  drilling 
fluid  system  discharge.  These  two  toxic 
metals  would  be  regulated  to  control  the 
metals  content  of  the  barite  component 
of  any  drilling  fluid  discharges.  The 
method  of  compliance  with  these 
limitations  is  product  substitution.  This 
involves  use  of  barite  from  sources  that 
either  do  not  contain  these  metals  or 
contain  the  metals  at  low  enough  levels 
such  that  resultant  levels  in  discharges 
of  the  drilling  fluid  do  not  exceed  the 
limitations. 

The  causes  for  noncompliance  with 
the  specific  requirements  of  this  option 
could  include:  inability  to  use  a  drilling 
fluid  that  can  meet  the  proposed  toxicity 
limitation,  such  as  the  need  for  an  oil- 
based  mud  or  a  potassium/polymer  mud 
with  oil  additives  because  of  operational 
reasons,  the  need  to  add  lubricity  agents 
or  other  specialty  additives  to  a  mud 
system  to  meet  particular  operational 
requirements,  or  the  unavailability  of 
barite  containing  low  toxic  metals 
levels.  However,  as  previously  noted. 
BPT  effectively  prohibits  the  discharge 
of  oil-based  drilling  fluids,  and  less  toxic 
water-based  fluids  are  available 
substitutes.  Although  the  potassium/ 
polymer  mud  represents  the  most  toxic 
water-based  fluid  allowed  for  discharge, 
it  is  seldom  used  for  offshore  drilling 
purposes.  It  is  also  recognized  that  the 
availability  of  barite  stocks  containing 
low  levels  of  trace  metals  could  be 
limited  at  any  given  time  due  to  market 
conditions.  For  the  purposes  of  today's 
proposal,  the  Agency  assumed  that 


sufficient  sources  of  such  barite  do  exist 
and  can  be  directed  to  offshore  drilling 
use  in  those  cases  where  an  operator 
intends  to  discharge  drilling  fluids. 
Mineral  oil  is  an  available  alternative  to 
diesel  oil  for  use  as  a  lubricant  or 
spotting  fluid.  Although  there  are 
specialty  additives  for  which  less  toxic 
substitutes  have  not  been  identified,  the 
toxicity  limitation  is  applied  to  the 
discharge  of  the  entire  drilling  fluid 
system,  and  not  to  individual 
components.  Thus,  the  Agency  believes 
that  only  a  limited  number  of  offshore 
drilling  operations  would  not  be  allowed 
to  discharge  spent  drilling  fluids  due  to 
violation  of  one  or  more  of  the 
requirements  of  this  option.  A 
conservative  estimate  is  that,  at  most, 
ten  percent  of  all  spent  drilling  fluid 
systems  would  violate  the  proposed 
limitations  and  would  have  to  be 
transported  to  shore  to  comply  with  this 
NSPS  option. 

OPTION  2— CLEARINGHOUSE 
APPROACH 

Option  2  would  provide  for  the 
establishment  of  a  national 
clearinghouse  administered  by  EPA 
which  would  serve  as  a  repository  for 
all  toxicity  and  related  physical  and 
chemical  characteristics  of  base  drilling 
fluid  formulations  and  additives.  This 
information  would  be  available  to 
operators  (as  well  as  the  general  public) 
for  use  in  selecting  drilling  fluid 
formulations  that  would  likely  comply 
with  the  established  toxicity  limitation. 
The  initial  list  would  include  the  eight 
generic  fluids  discussed  in  Section  VIII 
and  presented  in  Appendix  B  of  this 
preamble.  These  fluids  are  of  known 
composition  and  toxicity  and  have  been 
evaluated  and  listed  as  acceptable  for 
discharge  in  NPDES  permit  actions. 

Chemical  and  toxicity  information  on 
new  additives  and  mud  formulations 
would  be  included  in  the  clearinghouse 
data  base  as  adequate  testing  data 
become  available. 

OPTION  3— ZERO  DISCHARGE 

This  option  would  require  zero 
discharge  for  all  drilling  fluids,  based 
upon  transport  of  spent  drilling  fluids  to 
shore  for  recovery,  reconditioning  for 
reuse,  or  land  disposal,  or  transport  to 
an  approved  ocean  disposal  site.  This 
level  of  technology  would  result  in  no 
discharge  of  pollutants  to  surface  waters 
except  at  approved  ocean  disposal  sites. 

(b)  Selected  Option  and  Basis  for 
Selection.  EPA  has  selected  Option  1  as 
the  basis  for  proposed  new  source 
performance  standards  for  drilling 
fluids.  The  proposed  standards  include 
the  following  limitations: 
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•  A  prohibition  on  the  discharge  of 
free  oil.  oil-based  drilling  fluids,  and 
diesel  oil.  all  considered  as  "indicators" 
of  priority  pollutants. 

•  A  96-hour  LC-50  toxicity  limitation 
on  the  discharged  drilling  fluids  of  no 
less  than  3.0  percent  by  volume  of  the 
diluted  suspended  particulate  phase. 

•  A  maximum  limitation  (i.e.,  no 
single  sample  to  exceed)  on  the  amount 
of  cadmium  and  mercury  in  discharged 
drilling  fluids  of  1  mg/kg  each. 

The  prohibitions  on  the  discharge  of 
free  oil.  oil-based  drilling  fluids,  and 
diesel  oil  are  all  intended  to  limit  the  oil 
content  in  drilling  fluid  waste  streams 
and  thereby  control  the  priority  as  well 
as  conventional  and  nonconventional 
pollutants  present  in  those  oils.  The 
pollutants  "free  oil."  "oil-based  drilling 
fluids."  and  "diesel  oil"  are  each 
considered  to  be  "indicators"  of  the 
priority  pollutants  present  in  these 
complex  hydrocarbon  mixtures  used  in 
drilling  fluid  systems.  These  pollutants 
include  benzene,  toluene,  ethylbenzene. 
napthalene  and  phenanthrene.  The 
Agency's  primary  concern  is  controlling 
the  priority  pollutants  in  the  oils 
although  these  prohibitions  also  will 
serve  to  control  nonconventional  and 
conventional  pollutants.  The  Agency 
selected  the  "indicator"  approach  as  an 
alternative  to  establishing  limitations  on 
each  of  the  specific  toxic  and  nontoxic 
pollutants  present  in  these  oil- 
contaminated  wastestreams.  The 
sampling  and  analysis  data  demonstrate 
that  when  the  amount  of  oil,  especially 
diesel.  is  reduced  in  drilling  fluid,  the 
concentrations  of  priority  pollutants  and 
the  overall  toxicity  of  the  fluid  generally 
are  reduced.  The  Agency  has 
determined  that  control  of  the  amount  or 
type  of  oil  present  in  drilling  fluids  with 
limitations  on  the  three  "indicators" 
(free  oil,  oil-based  drilling  fluids  and 
diesel  oil)  will  provide  a  good  level  of 
control  of  the  priority  pollutants  present 
in  drilling  fluids.  This  method  of  toxic 
regulation  obviates  the  difficulties  and 
costs  of  monitoring  and  analysis  if 
limitations  were  established  for  each  of 
the  organic  priority  pollutants  present  in 
the  drilling  fluids.  The  Agency  requests 
comment  on  its  decision  to  use  these 
three  limitations  as  "indicators"  of 
priority  pollutants.  The  Agency  also 
requests  comment  on  whether 
limitations  should  be  established  for 
each  of  the  specific  organic  priority 
pollutants  present  in  drilling  fluids. 

The  purpose  for  the  LC-50  toxicity 
limitation  on  the  discharge  of  drilling 
fluids  is  to  reduce  the  toxic  constituents 
in  drilling  fluid  discharges.  While  the 
three  indicator  limitations  on  the 
amount  or  type  of  oil  present  in  drilling 
fluids  should  significantly  reduce  the 


toxic  pollutants  present  in  drilling  fluids, 
other  additives  such  as  mineral  oil  or 
some  of  the  numerous  specialty 
additives  may  greatly  increase  the 
toxicity  of  the  drilling  fluid.  The  toxicity 
is.  in  part,  caused  by  the  presence  and 
concentration  of  priority  pollutants.  By 
establishing  a  toxicity  limitation,  the 
Agency  believes  that  operators  will 
consider  toxicity  in  selecting  additives 
and  select  the  less  toxic  alternative.  For 
instance,  there  can  be  a  broad  spectrum 
in  the  toxicity  of  mineral  oils.  The 
Agency  believes  that  the  Clean  Water 
Act  authorizes  the  Agency  to  establish  a 
toxicity  limitation  as  an  effluent 
limitation  designed  to  control  the 
chemical  or  toxic  constituents  of  the 
discharge.  The  availability  of  a  wide 
selection  of  additives  makes  product 
substitution  the  best  available 
demonstrated  technology  for  complying 
with  the  toxicity  limitation.  The  Agency 
has  considered  the  costs  of  product 
substitution  and  finds  them  to  be 
acceptable  for  this  industry,  resulting  in 
no  barrier  to  future  entry.  These 
standards  are  not  expected  to  have  any 
adverse  non-water  quality 
environmental  impacts  or  increase 
energy  requirements.  The  generic 
drilling  fluids  list  is  a  primary  basis  for 
both  the  prohibitions  on  the  discharge  of 
free  oil  and  oil-based  drilling  fluids  and 
the  LC-50  limitation.  As  discussed  in 
section  VIII,  EPA  has  determined, 
through  the  NPDES  permit  process,  that 
the  eight  generic  water-based  drilling 
fluids,  whose  formulations  are  presented 
in  Appendix  B  of  this  preamble,  are 
adequate  for  virtually  all  drilling 
situations  and  are  less  toxic  than  oil- 
based  drilling  fluids.  In  order  for  a 
drilling  fluid  to  be  discharged,  it  must  be 
no  more  toxic  than  the  proposed  LC-50 
standard  as  determined  with  the  Drilling 
Fluids  Toxicity  Test  presented  in 
Appendix  3  of  today's  proposed 
regulation. 

Under  this  option,  a  drilling  fluid  can 
be  discharged  only  if  it  does  not  contain 
additives  that  would  cause  its  toxicity  to 
exceed  the  toxicity  of  the  most  toxic 
generic  mud.  Further.  EPA  has 
determined  that  refined  mineral  oil  is  an 
adequate  substitute  for  diesel  oil  and  is 
a  less  toxic  alternative  to  diesel  oil. 
Accordingly,  diesel  oil  would  not  be  an 
allowable  additive,  either  as  a  lubricity 
agent  or  spotting  fluid,  to  a  drilling  fluid 
intended  to  be  discharged.  Mineral  oil 
would  be  allowed  as  a  lubricity  agent 
and  spotting  agent  in  the  drilling  fluid 
provided  that  its  addition  would  not 
cause  the  toxicity  of  the  discharged 
drilling  fluid,  including  all  other 
additives,  to  exceed  the  proposed  LC-50 
standard. 


The  limitations  on  cadmium  and 
mercury  for  discharged  drilling  fluids 
are  intended  to  control  the 
concentrations  of  toxic  metals  in  barite. 
a  major  component  of  drilling  fluids.  As 
discussed  above,  these  limitations 
would  be  met  by  product  substitution, 
the  best  available  demonstrated 
technology  which  is  economically 
achievable. 

In  addition,  the  Agency  is  proposing  a 
different  definition  of  the  term  "no 
discharge  of  free  oil"  from  that 
promulgated  for  the  EFT  regulation  (44 
FR  22075.  April  13, 1979).  Also,  the  test 
procedure  for  determining  compliance 
with  this  prohibition  on  free  oil 
discharges  is  proposed  to  be  changed 
from  that  used  for  BPT.  This  revised  test 
procedure  is  called  the  "Static  Sheen 
Test",  and  is  presented  in  Appendix  1  of 
today's  proposed  regulation.  "ITie 
rationale  for  these  proposed  changes  is 
the  same  as  that  discussed  in  Section 
XI.B. 

This  NSPS  option  is  the  same  as  the 
proposed  BAT  option  for  drilling  fluids, 
as  discussed  below.  Therefore,  there  are 
no  NSPS  compliance  costs  or  impacts 
incremental  to  BAT  for  drilling  fluids. 

Option  2  was  not  selected  as  die  basis 
for  NSPS  at  this  time  because  the 
Agency  does  not  anticipate  such  a 
"clearinghouse"  program  to  be 
established  prior  to  promulgation  of 
NSPS.  Development  of  listing 
methodologies  and  criteria  and 
compilation  of  an  adequate  toxicity  data 
base,  which  is  central  to  the 
"clearinghouse  approach"  of  Option  2.  is 
estimated  to  take  from  three  to  five 
years.  Such  methodologies,  criteria  and 
data  are  essential  for  full 
implementation  on  a  nationwide  basis. 
The  Agency  has  begun  to  investigate  the 
requirements  for  management  of  a 
clearinghouse  approach.  Upon 
completion  of  the  investigation  and  if 
the  Agency  establishes  such  a  program, 
the  Agencj'  may  decide  to  propose  to 
amend  the  approach  to  NSPS 
accordingly. 

The  Agency  rejected  Option  3.  xero 
discharge,  for  implementation  on  a 
national  basis  for  two  major  reasons. 
The  .'\gency  believes  that  the  aggregate 
industry  compliance  costs  of  $12BJ 
million  annually  (1983  dollars)  for 
transport  and  land  disposal  of  all  spent 
drilling  fluids  is  too  high.  In  addition,  the 
Agency  believes  that  there  may  be 
problems  with  adequate  land 
availability  for  disposal  of  spent  drilling 
fluids  under  such  a  zero  discharge 
option.  In  part,  this  may  be  due  to 
existing  or  future  restrictions  on  the  land 
disposal  of  drilling  fluids  under  the 
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requirements  of  hazardous  waste 
disposal  laws. 

3.  Drill  Cuttings 

(a)  Control  and  Treatment  Options 
Considered.  Option  1  would  result  in  the 
regulation  of  free  oil,  oil-based  fluids, 
and  diesel  oil  in  discharged  drill 
cuttings.  These  limitations,  as  for  the 
selected  option  for  drilling  fluids,  are 
achieved  by  product  substitution. 
Water-based  drilling  fluids  would  be 
substituted  for  oil-based  fluids  and 
mineral  oil  would  be  substituted  for 
diesel  oil.  These  three  pollutant 
parameters  would  be  regulated  in  a 
manner  identical  to  that  for  the  same 
pollutant  parameters  for  drilling  fluids 
Option  1.  The  rationale  for  their 
regulation  is  also  the  same  as  for  drilling 
fluids  Option  1  because  the  constituent 
of  concern  in  the  drill  cuttings  waste 
stream  is  the  residual  drilling  fluid  that 
adheres  to  the  drill  cuttings. 

Option  2  would  be  equivalent  to 
Option  1  plus  a  limitation  on  the 
allowable  oil  content  of  the  discharged 
cuttings.  The  oil  content  limitation  of  10 
percent  maximum  by  weight  would  be 
based  upon  water/detergent  washer 
technology,  as  discussed  in  Section  X  of 
this  preamble.  This  "residual  oil" 
limitation  would  be  imposed  as  an 
indicator  of  toxic  pollutants,  specifically 
the  priority  organic  pollutants  in  oils 
that  are  added  to  drilling  fluid  systems, 
and  to  control  conventional  poUutaiits  in 
this  waste  stream. 

Option  3  would  require  zero  discharge 
of  all  drill  cuttings,  based  upon  transport 
of  drill  cuttings  to  shore  for  land 
disposal  or  to  an  approved  ocean 
disposal  site.  This  option  would  result  in 
no  discharge  of  pollutants  to  surface 
waters  except  at  approved  ocean 
disposal  sites. 

(b)  Selected  Option  and  Basis  for 
Selection.  The  Agency  selected  Option  1 
as  the  basis  for  proposed  NSPS  for  drill 
cuttings.  The  requirements  of  Option  1 
are  comparable  to  those  of  the  selected 
option  for  drilling  fluids. 

The  Agency  did  not  select  Option  2  at 
this  time  because  it  believes  that 
establishing  an  oil  content  limitation  on 
drill  cuttings  may  be  redundant  because 
the  prohibition  on  the  discharge  of  free 
oil  appears  to  be  a  more  stringent 
limitation.  While  presently 
demonstrated  cuttings  washer 
technology  will  reduce  residual  oil 
content  to  less  than  ten  percent  by 
weight,  the  Agency's  data  base  indicates 
that  visible  sheen  can  be  caused  by  as 
little  as  one  percent  oil.  Thus,  the  free 
oil  discharge  prohibition  may  be  more 
stringent  than  any  residual  oil  limitation 
that  can  be  presently  established  with 
cuttings  washer  technology  that  has 


been  demonstrated  on  a  full-scale  basis. 
The  Agency  will  collect  and  evaluate 
additional  cuttings  washer  performance 
data,  especially  with  respect  to  the  use 
of  mineral  oil  for  lubricity  and  spotting 
purposes,  to  establish  whether  an  oil 
content  limitation  is  more  stringent  than 
the  prohibition  on  the  discharge  of  free 
oil. 

The  Agency  rejected  Option  3,  zero 
discharge,  because  of  high  aggregate 
compliance  costs  and  land  availability 
problems  as  discussed  below  for  drilling 
fluids  BAT  Option  3. 

4.  Deck  Drainage 

As  with  BAT/BCT,  the  Agency  is 
proposing  to  establish  NSPS  for  deck 
drainage  the  same  as  the  BPT  level  of 
control.  This  would  result  in  a 
prohibition  on  the  discharge  of  free  oil. 
The  technology  basis  is  oil-water 
separation.  The  Agency  is  reserving 
coverage  for  all  other  pollutant 
parameters  and  characteristics  for  deck 
drainage  pending  additional  data 
collection  and  analysis.  This  additional 
data  will  include  toxic, 
nonconventional,  and  conventional 
pollutant  information  and  control  and 
treatment  technology  evaluation. 

The  method  of  determining 
compliance  with  the  free  oil  prohibition 
is  by  the  static  sheen  test  discussed 
earlier  and  as  presented  in  Appendix  1 
of  today's  proposed  regulation.  Where 
deck  drainage  is  collected  and  treated 
separately  from  produced  water,  the  free 
oil  prohibition  would  apply.  However, 
where  deck  drainage  is  commingled  and 
cotreated  with  produced  water,  only  the 
effluent  limitations  for  produced  water 
would  apply  to  these  two  combined 
waste  streams. 

Because  this  proposed  standard  is 
equal  to  BAT/BCT,  there  are  no 
incremental  compliance  costs  due  to 
NSPS. 

5.  Sanitary  Wastes 

The  Agency  is  proposing  to  establish 
NSPS  for  sanitary  wastes  equal  to  the 
BAT/BCT  level  of  control.  This  would 
result  in:  (1)  a  prohibition  on  the   . 
discharge  of  floating  solids  for  facilities 
manned  by  nine  or  fewer  persons  or 
intermittently  manned  by  any  niunber  of 
persons:  and  (2)  an  effluent  standard  for 
residual  chlorine  of  1  mg/1  minimum  and 
to  be  maintained  as  close  as  possible  to 
1  mg/1,  for  facilities  continuously 
manned  by  ten  or  more  persons. 
Because  these  proposed  standards  are 
equal  to  BAT/BCT.  there  are  no 
incremental  compliance  costs  due  to 
NSPS. 


6.  Domestic  Wastes 

^he  Agency  is  proposing  to  establish 
NSPS  equal  to  the  BCT  level  of  control 
for  domestic  wastes.  This  would  result 
in  a  prohibition  on  the  discharge  of 
floating  solids.  Since  NSPS  would  equal 
BCT,  no  compliance  costs  incremental  to 
BCT  are  associated  with  this  standard. 

7.  Produced  Sand 

As  with  BAT/BCT.  the  Agency  is 
proposing  to  establish  a  prohibition  on 
the  discharge  of  free  oil  for  produced 
sand  NSPS.  The  technology  basis  for 
this  standard  is  water  or  solvent  wash 
of  produced  sands  prior  to  discharge,  or 
transport  of  produced  sand  to  shore  for 
land  disposal.  The  method  of 
determining  compliance  with  the  free  oil 
prohibition  is  by  the  static  sheen  test 
discussed  earlier  and  as  presented  in 
Appendix  1  of  today's  proposed 
regulation.  There  are  no  NSPS 
compliance  costs  incremental  to  the 
proposed  BAT/BCT  limitations. 

The  Agency  is  reserving  coverage  for 
all  other  pollutartt  parameters  and 
characteristics  for  produced  sand 
pending  additional  data  collection  and 
analysis.  This  additional^ata  will 
include  toxic,  nonconventional,  and 
conventional  pollutant  information  and 
control  and  treatment  technology 
evaluation. 

8.  Well  Treatment  Fluids 

The  Agency  is  proposing  to  establish 
an  NSPS  prohibition  on  the  discharge  of 
free  oil  for  well  treatment  fluids  as  an 
"indicator"  to  reduce  or  eliminate  the 
discharge  of  any  toxic  pollutants  in  the 
free  oil  to  surface  waters.  The  method  of 
determining  compliance  with  the  free  oil 
prohibition  is  by  the  static  sheen  test 
discussed  eariier  and  as  presented  in 
Appendix  1  of  today's  proposed 
regulation.  This  is  equal  to  the  proposed 
BAT  level  of  control,  as  discussed 
below.  Therefore,  there  are  no  NSPS 
compliance  costs  incremental  to  BAT. 

The  Agency  is  reserving  NSPS 
coverage  of  all  other  pollutant 
parameters  for  well  treatment  fluids  and 
characteristics  pending  additional  data 
collection  and  evaluation.  This 
additional  data  will  include  toxic, 
nonconventional  and  conventional 
pollutant  information  and  control  and 
treatment  technology  evaluation. 

B.  Best  A  vailable  Technology 

1.  Produced  Water 

The  Agency  is  not  proposing  BAT 
effluent  limitations  for  produced  water 
from  existing  sources  at  this  time.  The 
Agency  lacks  sufHcient  information  on 
reinjection  and  control  of  biocides  and 
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other  chemical  usage  by  existing 
facilities  to  properly  evaluate  the 
technological  feasibility  and  economic 
achievability  of  these  options. 

The  Agency  is  presently  undertaking  a 
data  collection  effort  to  obtain  industry 
profile  information,  retrofit  costing 
information  for  reinjection,  information 
on  the  extent  of  biocide  and  other 
chemical  use,  and  associated 
environmental  impacts  for  existing 
facilities.  Upon  analysis  of  this 
information,  the  Agency  may  propose  at 
a  future  date  a  BAT  regulatory  option  of: 

(1)  reinjection  based  upon  water  depth 
or  use  of  biocides  and  other  chemicals; 

(2)  product  substitution  to  require  the 
use  of  less  toxic  or  persistent  biocides 
and  chemicals;  (3)  establishment  of 
effluent  limitations  to  limit  the 
quantities  of  biocides  and  chemicals 
discharged  or  an  option  based  upon  a 
combination  of  these  three  approaches. 

Because  BAT  is  intended  to  control 
toxic  and  nonconventional  pollutants, 
the  Agency  will  not  further  consider  the 
improved  BPT  or  Filtration  technologies 
of  options  1  and  2  for  existing  sources 
because  these  technologies  primarily 
control  conventional  pollutants,  and  do 
not  effect  quantifiable  reductions  of 
toxic  pollutants. 

2.  Drilling  Fluids 

(a)  Control  and  Treatment  Options 
Considered. 

OPTION  1— TOXICITY  UMITATION 
APPROACH 

This  option  is  the  same  as  NSPS 
Option  1  for  drilling  fluids.  It  would 
regulate  the  discharge  of  free  oil,  oil- 
based  fluids,  diesel  oil,  cadmium, 
mercury  and  the  toxicity  of  discharged 
drilling  fluids.  These  limitations  are 
achieved  by  product  substitution 
through  the  use  of  water-based  drilling 
fluids  (i.e.,  generic  muds],  low  toxicity 
specialty  additives,  the  use  of  mineral 
oil  instead  of  diesel  oil  for  lubricity  and 
spotting  purposes,  and  use  of  barite  with 
low  toxic  metals  content.  The  purpose 
and  rationale  for  these  effluent 
standards  is  the  same  as  that  presented 
above  for  NSPS. 

This  option  would  result  in  an  annual 
cost  of  $26.3  million  (1983  dollars)  for  an 
estimated  1166  wells.  These  costs  are 
incremental  to  BPT  requirements  and 
are  based  upon  the  following:  transport 
of  ten  percent  of  all  spent  drilling  fluid 
systems  either  to  shore  for  recovery, 
reuse  or  land  disposal  or  to  an  approved 
ocean  disposal  site;  a  15  percent 
increase  in  barite  costs  due  to  increased 
storage  and  handling  costs  and 
increased  demand  for  barite  with  low 
toxic  metals  content;  analytical  costs 
associated  with  the  toxicity  limitation 


and  the  mercury  and  cadmium  effluent 
limitations;  and  monitoring  costs  based 
on  the  sampling  frequencies  presented 
in  Section  XII  of  this  preamble.  The 
differential  cost  of  substituting  mineral 
oil  for  diesel  oil  (approx.  $2.10  per 
gallon,  including  storage,  for  the  Gulf  of 
Mexico)  is  not  attributable  to  the  BAT 
option  as  an  incremental  cost  to  BPT. 
While  BPT  does  not  explicitly  prohibit 
the  discharge  of  diesel  oil,  the  discharge 
of  diesel  oil  in  any  significant  amounts 
(i.e..  one  volume  percent  or  more)  would 
cause  a  sheen  on  receiving  waters 
which  would  violate  the  BPT  prohibition 
on  the  discharge  of  free  oil.  Therefore, 
the  amount  of  mineral  oil  required  to 
comply  with  a  proposed  prohibition  on 
the  discharge  of  diesel  oil  would  be 
minimal,  and  the  associated  costs  would 
be  minimal. 

OPTION  2— CLEARINGHOUSE 
APPROACH 

This  option  is  the  same  as  NSPS 
Option  2  for  drilling  fluids.  It  is  based 
upon  the  establishment  by  EPA  of  a 
toxicity  and  chemical  data  base  of 
drilling  fluid  formulations  and  additives 
that  would  be  used  to  determine 
whether  drilling  fluid  systems  would 
likely  be  acceptable  for  discharge. 

OPTION  3— ZERO  DISCHARGE 

This  option  is  the  same  as  NSPS 
Option  3  for  drilling  fluids.  It  would 
require  zero  discharge  for  all  drilling 
fluids,  based  upon  transport  of  spent 
drilling  fluids  to  shore  for  recovery, 
reconditioning  for  reuse,  land  disposal, 
or  transport  to  an  approved  ocean 
disposal  site.  This  level  of  technology 
would  result  in  no  discharge  of 
pollutants  to  surface  waters,  except  at 
approved  ocean  disposal  sites. 

For  the  estimated  1166  wells  drilled 
annually,  this  option  would  cost  $126.3 
million  (1983  dollars).  These  compliance 
costs  are  incremental  to  BPT 
requirements,  and  reflect  barging  and 
monitoring  costs. 

This  option  would  result  in  an  annual 
reduction  of  6.2  million  barrels  of 
drilling  fluids  to  surface  waters,  except 
at  approved  ocean  disposal  sites. 

(b)  Selected  Option  and  Basis  for 
Selection.  EPA  has  selected  Option  1  as 
the  basis  for  proposed  BAT  for  drilling 
fluids.  BAT  would  include  the  same 
limitations  as  NSPS: 

•  A  prohibition  on  the  discharge  of 
free  oil,  oil-based  drilling  fluids,  and 
diesel  oil,  all  considered  as  "indicators" 
of  toxic  pollutants. 

•  A  96-hour  LC-50  toxicity  limitation 
on  discharged  drilling  fluids  of  no  less 
than  3.0  percent  by  volume  of  the  diluted 
suspended  particulate  phase. 


•  A  maximum  limitation  (i.e..  no 
single  sample  to  exceed)  on  the  amount 
of  cadmium  and  mercury  in  the 
discharged  drilling  fluids  of  1  mg/kg 
each,  dry  weight  basis. 

Options  2  and  3  were  rejected  for  the 
same  reasons  as  discussed  above  for 
NSPS. 

As  with  NSPS.  the  three  dischar^ge 
prohibitions  on  oil  will  serve  as 
"indicators"  of  toxic  pollutants.  The 
Agency  believes  it  is  appropriate  to 
establish  these  prohibitions  as  BAT 
toxic  limitations.  The  primary  purpose  is 
to  control  the  priority  pollutants  present 
in  the  oils.  Control  on  the  oil  content  of 
fluids  could  also  be  achieved  throu^  a 
numeric  limitation  on  the  conventional 
pollutant  "oil  and  grease."  In  fact  the 
Agency  has  included  the  prohibition  on 
the  discharge  of  free  oil  as  a  BCT 
limitation  in  recognition  of  the  complex 
nature  of  the  oils  present  in  drilling 
fluids.  However,  the  Agency's  decision 
to  establish  BAT  limitations  through  the 
three  oil  prohibitions  was  based  on  the 
consideration  that  it  would  be  less 
difficult  and  costly  to  comply  with  these 
three  "indicator"  limitations  than 
numeric  limitations  on  each  of  the 
organic  priority  pollutants  present  in  the 
oils.  This  decision  to  establish 
limitations  on  oils  as  indicators  of 
priority  pollutants  is  consistent  with  the 
Agency's  Usting  of  "oil  and  grease"  as  a 
conventional  pollutant  (44  PR  44501.)  In 
that  notice,  the  Agency  explained  that 
"where  toxic  substances  are  associated 
'  with  oil  and  grease,  the  Agency  may 
require  control  at  BAT  levels.  This  will 
be  done  either  by  identification  of  oil 
and  grease  as  an  indicator  pollutant  or 
by  establishing  BAT  limitations  for  the 
speciHc  toxic  pollutant"  Id.  The  Agency 
solicits  comments  on  its  decision  to 
establish  these  indicator  pollutant 
limitations  as  BAT  rather  than  setting 
numeric  limitations  on  the  specific 
organic  priority  pollutants  or 
conventional  pollutants.  Since  the  oils 
would  be  considered  BAT  toxic 
indicators,  such  limitations  would  not  be 
subject  to  Section  301(c)  or  Section 
301(g)  modifications. 

The  LC-50  toxicity  limitation  and 
limitations  on  merciuy  and  cadmium 
also  are  appropriate  BAT  Umitations. 
Compliance  with  these  limitations  as 
well  as  the  three  oil  prohibitions  can  be 
achieved  through  product  substitution. 
Product  substitution  is  both  a 
technologically  feasible  and 
economically  achievable  means  for 
compliance. 

Related  to  this  option,  the  Agency  is 
proposing  to  amend  the  current 
definition  of  the  term  "no  discharge  of 
free  oil."  The  current  definition  of  "no 
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discharge  of  free  oil"  defines  the  term  to 
mean  "that  a  discharge  does  not  cause  a 
nim  or  sheen  upon  or  a  discoloration  on 
the  surface  of  the  water  or  adjoining 
shorelines  or  cause  a  sludge  or  emulsion 
to  be  deposited  beneath  the  surface  of 
the  water  or  upon  adjoining  shorelines." 
This  limitation  was  originally  intended 
to  prohibit  the  discharge  of  drilling 
fluids  (as  well  as  drill  cuttings  and  well 
treatment  fluids)  that,  when  discharged, 
would  cause  a  sheen  on  the  receiving 
water.  The  limitation  was  then  extended 
for  Hnal  BPT  regulations  to  include  deck 
drainage,  and  the  current  definition  of 
the  term  "no  discharge  of  free  oil"  was 
established  to  be  consistent  with  the  oil 
discharge  provision  of  Section  311  of  the 
Act.  Technically,  however,  discharged 
drilling  fluids  could  be  considered 
"sludge."  For  this  reason,  the  Agency  is 
proposing  to  amend  the  current 
definition  by  excluding  language  that 
prohibits  the  deposition  of  sludge 
beneath  the  surface  of  the  receiving 
water.  This  would  allow  the  discharge 
of  drilling  fluids,  provided  that  other 
e^uent  limitations  are  met. 

The  amended  definition  is 
accompanied  by  a  test  procedure  for 
determining  compliance  with  the 
prohibition  on  free  oil  discharges.  This 
test  is  the  "static  sheen  test"  used  in 
definition  §  435.11(m)  and  presented  in 
Appendix  1  of  today's  proposed 
regulations.  This  would  apply  to  the 
same  waste  streams  that  are  covered  by 
the  existing  BPT  prohibition,  i.e.,  deck 
drainage,  drilling  fluids,  drill  cuttings, 
and  well  treatment  fluids. 

The  compliance  monitoring  procedure 
previously  required  by  permits  was  a 
visual  inspection  of  the  receiving  water 
after  discharge.  However,  since  the 
intent  of  the  limitations  is  to  prohibit 
discharges  containing  free  oil  that  will 
cause  a  sheen,  the  method  of 
determining  compliance  should  examine 
oil  contamination  prior  to  discharge. 
Also,  concerns  have  been  raised  that  the 
intent  of  the  existing  definition  of  "no 
discharge  of  free  oil"  may  be  violated 
too  easily  for  the  limitation  to  be 
effective.  Violations  which  may  result 
from  intentional  or  unintentional  actions 
include  the  use  of  emulsifiers  or 
surfactants,  discharges  that  occur  under 
poor  visibility  conditions  (i.e..  at  night  or 
during  stormy  weather),  and  discharges 
into  heavy  seas,  which  are  common  on 
the  outer  continental  shelf.  Additionally, 
concerns  have  been  expressed  over  the 
utility  of  the  visual  observation  of  the 
receiving  water  compliance  monitoring 
procedure  for  certain  discharges  during 
ice  conditions  as  in  Alaskan  operations. 
These  include  above-ice  discharges 
where  the  receiving  water  would  be 


covered  with  broken  or  solid  ice,  and 
below-ice  discharges  where  the  effluent 
stream  would  be  obscured. 

To  correct  for  these  monitoring 
problems,  the  Agency  developed  an 
alternative  compliance  test,  the  Static 
Sheet  Test,  which  is  presented  in 
Appendix  1  of  today's  proposed 
regulations.  The  alternative  test 
continues  the  visual  observation  for 
sheen,  but  provides  for  inspection  before 
discharge  using  laboratory  procedures. 
The  test  is  conducted  by  adding  samples 
of  the  effluent  stream  into  a  container  in 
which  the  sample  is  mechanically  mixed 
with  a  specific  proportion  of  seawater. 
allowed  to  stand  for  a  designated  period 
of  time,  and  then  viewed  for  a  sheen. 

Since  the  intent  of  a  "no  discharge  of 
free  oil"  Umitation  is  to  prevent  the 
occurrence  of  a  sheen  on  the  receiving 
water,  the  new  test  method  will  prevent 
the  discharge  of  fluids  that  will  cause 
such  a  sheen. 

3.  Drill  Cuttings 

(a)  Control  and  Treatment  Options 
Considered. 

OPTION  1 

Option  1  is  the  same  as  NSPS  Option 
1  for  drill  cuttings.  It  would  result  in  the 
prohibited  discharge  of  free  oil,  oil- 
based  fluids,  and  diesel  oil  in  discharged 
drill  cuttings.  These  Umitations,  as  for 
the  selected  option  for  drilling  fluids,  are 
achieved  by  product  substitution.  The 
rationale  for  these  limitations  is  also  the 
same  as  for  drilling  fluids  Option  1 
because  the  constituent  of  concern  in 
the  drill  cuttings  waste  stream  is  the 
residual  drilling  fluid  that  mixes  with 
and  adheres  to  the  drill  cuttings. 

For  the  estimated  1166  wells  drilled 
annually,  this  option  would  result  in  an 
estimated  armual  cost  of  $8.6  million 
(1983  dollars)  for  transport  of  drill 
cuttings  to  shore  for  land  disposal  and 
for  effluent  monitoring.  No  investment 
costs  are  expected  to  occur  from  this 
option.  This  option  would  result  in  an 
estimated  annual  reduction  of  at  least 
1.3  million  pounds  of  oil  otherwise 
discharged  to  surface  waters. 

OPTION  2 

Option  2  is  equivalent  to  Option  1  plus 
a  limitation  on  the  allowable  oil  content 
of  the  discharged  cuttings.  This  option  is 
the  same  as  NSPS  Option  2  for  drill 
cuttings.  The  oil  content  limitation  of  10 
percent  maximum  by  weight  would  be 
based  upon  drill  cuttings  water/ 
detergent  washer  technology,  as 
discussed  in  Section  XI  of  this  preamble. 

OPTIONS 

Option  3  would  require  zero  discharge 
of  all  drill  cuttings,  based  upon  transport 


of  drill  cuttings  to  shore  for  recovery 
and  reuse  or  land  disposal,  or  transport 
to  an  approved  ocean  disposal  site.  This 
option  would  result  in  no  discharge  of 
pollutants  to  surface  waters,  except  at 
approved  ocean  disposal  sites.  This 
option  is  the  same  as  NSPS  Option  3  for 
drill  cuttings. 

For  the  estimated  1166  wells  drilled 
annually,  this  option  would  result  in 
annual  effluent  monitoring  and  transport 
costs  of  $77.1  million  (1983  dollars).  This 
option  would  result  in  an  annual 
reduction  of  1.7  million  barrels  of  drill 
cuttings  discharged  to  surface  waters. 

fb)  Selected  Option  and  Basis  for 
Selection.  The  Agency  selected  Option  1 
as  the  basis  for  proposed  BAT  for  drill 
cuttings.  The  requirements  of  Option  1 
are  comparable  to  those  of  the  selected 
option  for  drilling  fluids.  This  option  is 
based  on  product  substitution  which  is 
both  a  technologically  feasible  and 
economically  achievable  means  for 
compliance  by  the  industry. 

The  Agency  is  not  selecting  Option  2 
at  this  time  because  it  believes,  as 
discussed  above  for  NSPS,  that 
establishing  an  oil  content  limitation  on 
drill  cuttings  may  be  redundant  because 
the  prohibition  on  the  discharge  of  free 
oil  appears  to  be  a  more  stringent 
limitation.  The  Agency  will  collect  and 
evaluate  additional  cuttings  washer 
performance  data,  especially  with 
respect  to  the  use  of  mineral  oil  for 
lubricity  and  spotting  purposes,  to 
estabhsh  whether  an  oil  content 
limitation  is  more  stringent  than  the  free 
oil  limitation. 

The  Agency  rejected  Option  3,  zero 
discharge,  because  of  high  aggregate 
compliance  costs  and  concern  for 
adequate  land  availability  for  disposal 
as  discussed  above  for  NSPS. 

4.  Deck  Drainage 

The  Agency  is  proposing  to  establish 
BAT  for  deck  drainage  equal  to  the  BPT 
level  of  control.  This  would  result  in  a 
prohibition  on  the  discharge  of  &ee  oil 
as  an  "indicator"  to  reduce  or  eliminate 
the  discharge  of  any  toxic  pollutants  in 
the  free  oil  to  surface  waters.  The 
technology  basis  is  oil-water  separation. 
BAT  compliance  costs  incremental  to 
BPT  consist  of  additional  compliance 
monitoring  expenditures  of  $1.09  million 
(1983  dollars)  annually,  reflecting  use  of 
the  proposed  static  sheet  test  to 
determine  compliance  with  the 
prohibition  on  the  discharge  of  free  oil. 

The  Agency  is  reserving  coverage  of 
all  other  toxic  and  nonconventional 
pollutant  parameters  and  characteristics 
for  deck  drainage  pending  additional 
data  collection  and  analysis.  This 
additional  data  will  include  toKic 
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pollutant  information  and  control  and 
treatment  technology  evaluation. 

5.  Sanitary  Wastes  and  Domestic 

Wastes 

The  Agency  is  not  proposing  to 
establish  BAT  effluent  limitations  for 
these  waste  streams  because  there  have 
been  no  toxic  or  nonconventional 
pollutants  of  concern  identified  in 
sanitary  or  domestic  wastes. 

6.  Produced  Sand 

The  Agency  is  proposing  to  establish 
a  BAT  prohibition  on  the  discharge  of 
free  oil  for  produced  sand  as  an 
"indicator"  to  reduce  or  eliminate  the 
discharge  of  any  toxic  pollutants  in  the 
free  oil  to  surface  waters.  The 
technology  basis  for  this  limitation  is 
water  or  solvent  wash  of  produced  sand 
prior  to  discharge,  or  transport  of 
produced  sand  to  shore  for  land 
disposal.  Because  this  waste  stream  is 
of  low  volume  and  because  most 
facilities  currently  practice  either 
washing  or  land  disposal,  the  Agency 
did  not  attribute  any  compliance  costs 
to  this  proposed  limitation,  except  for 
nominal  compliance  monitoring 
expenses  to  perform  the  static  sheen  test 
to  determine  the  presence  of  free  oil. 

The  Agency  is  reserving  coverage  of 
all  other  toxic  and  nonconventional 
pollutant  parameters  and  characteristics 
for  produced  sand  pending  additional 
data  collection  and  analysis.  This 
additional  data  will  include  toxic 
pollutant  information  and  control  and 
treatment  technology  evaluation. 

7.  Well  Treatment  Fluids 

The  Agency  is  proposing  to  establish 
a  BAT  prohibition  on  the  discharge  of 
free  oil  for  well  treatment  fluids  as  an 
"indicator"  to  reduce  or  eliminate  the 
discharge  of  any  toxic  pollutants  in  the 
free  oil  to  surface  waters.  This  is  equal 
to  the  BPI  level  of  control.  Therefore, 
there  are  no  compliance  costs 
incremental  to  BPT.  except  for  nominal 
compliance  monitoring  expenses  to 
perform  the  static  sheen  test  to 
determine  the  presence  of  free  oil. 

The  Agency  is  reserving  BAT 
coverage  of  all  other  pollutants  and 
characteristics  for  well  treatment  fluids 
pending  additional  data  collection  and 
evaluation.  This  additional  data  will 
include  toxic  and  nonconventional 
pollutants  information  and  control  and 
treatment  technology  evaluation. 

C.  Best  Conventional  Technology 

The  1977  amendments  added  section 
301(b)(4)(E)  to  the  Act.  establishing 
"best  conventional  pollutant  control 
technology"  (BCT)  for  discharges  of 
conventional  pollutants  from  existing 


industrial  point  sources.  Conventional 
pollutants  are  those  defined  in  section 
3{)4{b)(4}— BOD.  TSS.  fecal  coliform  and 
pH — and  any  additional  pollutants 
defined  by  the  Administrator  as 
"conventional."  On  July  30. 1979.  EPA 
designated  "oil  and  grease"  as  a 
conventional  pollutant  (44  FR  44501). 
BCT  is  not  an  additional  limitation; 
rather  it  replaces  BAT  for  the  control  of 
conventional  pollutants.  BCT  requires 
that  limitations  for  conventional 
pollutants  be  assessed  in  light  of  "cost- 
reasonableness."  EPA  published 
proposed  rules  for  BCT  on  October  29. 
19B2  (47  FR  49176).  These  proposed  rules 
set  forth  a  revised  procedure  which 
includes  two  tests  to  determine  the 
reasonableness  of  costs  incurred  to 
comply  with  candidate  BCT 
technologies.  These  cost  tests  are  the 
"POTW  test"  and  the  "industry  cost 
test."  On  September  20, 1984.  EPA 
published  a  "notice  of  data  availability" 
concerning  the  proposed  BCT 
regulations  (49  FR  37046). 

1.  Produced  Water 

(a)  Control  and  Treatment  Options 
Considered.  EPA  examined  three 
treatment  options  for  removing 
conventional  pollutants  from  produced 
water  in  relation  to  the  proposed  BCT 
methodology. 

OPTION  1— IMPROVED 
PERFORMANCE  OF  BPT 

This  option  would  require  effluent 
limitations  based  on  the  improved 
performance  of  BPT  technology.  As 
presented  above  for  NSPS  option  1,  this 
level  of  technology  would  result  in 
additional  reductions  of  oil  and  grease 
beyond  the  BPT  level  of  control  A 
discharge  limitation  of  59  mg/1 
maximum  (no  sin^e  sample  to  exceed) 
for  oil  and  grease  would  result  from  this 
option. 

OPTION  2— FILTRATION  ON  SITE 

This  option  would  require  effluent 
limitations  based  on  granular  media 
filtration  as  an  add-on  technology  to 
BPT.  Filtration  equipment  would  be 
installed  on  the  platform  with  the 
treated  effluent  being  discharged  at  the 
platform.  This  level  of  technology  would 
result  in  additional  reductions  of 
conventional  pollutants  beyond  the  BPT 
level  of  control.  Effluent  limitations  of  20 
mg/1  monthly  average  and  30  mg/1  daily 
maximum  for  oil  and  grease  would 
result  from  this  option. 

OPTION  3— HLTRATION  ONSHORE 

This  option  is  the  same  as  Option  2 
except  it  is  applicable  to  facilities  which 
presently  separate  produced  water  from 
hydrocarbon  product  at  the  platform. 


pipe  the  produced  water  to  shore  for 
treatment  to  meet  BPT  effluent 
limitations,  and  dischar:ge  the  treated 
effluent  to  surface  waters. 

(b)  Selected  Option  and  Basis  for 
Selection.  The  Agency  rejected  the 
options  presented  above  and  is 
proposing  to  esUblish  BCT  for  produced 
water  at  the  BPT  level  of  control.  This 
would  result  in  effluent  limitations  of  48 
mg/1  monthly  average  and  72  mg/1  daily 
maximum  for  oil  and  grease,  based  upon 
oil  water  separation  technologies.  Tfa« 
Agency  rejected  Options  1  throu^  3 
because  they  all  fail  the  Hrst  part  of  the 
Agency's  proposed  BCT  cost  test  (the 
•POTW  test"). 

For  Option  1.  the  Agency  was  unable 
to  directly  perform  the  POTW  lest 
because  the  Agency  lacks  sufficient 
information  to  accurately  estimate  the 
incremental  cost  of  improved  BPT 
performance  (see  section  Xl.A.l(a) 
above);  this  cost  is  necessary  in  order  to 
perform  the  POTW  test  Therefore,  the 
Agency  analyzed  this  option  by 
determining  the  maximum  dollar 
expenditure  per  day  that  model 
platforms  could  incur  to  implement  this 
option  without  exceeding  the  POTW  test 
benchmark. 

The  maximum  cost  per  pound  of 
conventional  pollutant  removal  whert^y 
the  "POTW  test"  will  be  passed  is 
presented  in  the  BCT  "notice  of  data 
availability"  referenced  above.  These 
maximum  costs  were  used  to  calculate 
the  total  dollars  that  could  be  expended 
at  each  of  the  32  model  platforms  to 
comply  with  this  option  and  still  pass 
the  "POTW  test."  This  was 
accomplished  by  multiplying  the  pounds 
of  conventional  pollutants  that  would  be 
removed  by  BCT  Option  1  technology 
for  each  of  the  32  model  platforms  used 
for  this  study  by  the  benchmark  cost  per 
pound  presented  in  the  "notice  of  data 
availability." 

This  total  cost  for  each  model 
platform  ranged  from  $0.79  per  day  for 
the  smallest  model  platform  to  $182  per 
day  for  the  largest  model  platform.  The 
Agency  believes  that  the  cost  of 
implementing  Option  1  is  minimat 
although  not  as  low  as  the  range  of  daily 
costs  derived  by  the  above  procedure. 
Therefore,  the  Agency  rejected  Option  1 
because  it  fails  the  POTW  cost  test 

For  Options  2  and  3,  the  Agency 
calculated  compliance  costs 
(incremental  to  BPT)  for  each  of  32 
model  platforms  and  then  performed  the 
POTW  test  for  each  model  size  platform. 
The  range  in  costs  per  pound  of 
conventional  pollutant  removed  beyond 
BPT  for  Options  2  and  3  based  on  model 
platform  size,  is  as  follows: 
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Lowest 
cost- 
dollars 

per 

pound 

rernoved 

(1980 

doMars) 

Highest 
cost- 
dollars 

per 
pound 

<iseo 

doliars) 

Option  2 .„ _ 

Op««<3 

64 
54 

71 
63 

_  _    . 

These  costs  were  connpared  with  the 
fourth  quarter,  1980  POTW  proposed 
benchmark  of  $1.04  per  pound  of 
conventional  pollutant  removed.  The 
POTW  test  failed  for  Options  2  and  3  for 
all  of  the  model  platforms.  Therefore. 
EPA  rejected  these  options  for  the  BCT 
level  of  control.  The  Agency  intends  to 
evaluate  reinjection  technology  for  BCT 
after  collection  of  certain  additional 
technology  and  cost  information  (see 
Section  XX)  prior  to  promulgation  of  the 
final  regulations.  The  Agency  may  also 
re-evaluate  the  proposed  BCT 
limitations  for  produced  water  when  the 
final  BCT  methodology  is  promulgated. 

2.  Drilling  Fluids,  Drill  Cuttings.  Deck 
Drainage  and  Well  Treatment  Fluids 

With  one  exception,  the  Agency  is 
reserving  BCT  requirements  for  dirilli.-ig 
fluids,  drill  cuttings,  deck  drainage  and 
well  treatment  fluids  until  final 
promulgation  of  the  general  BCT 
methodology.  The  exception  is  a 
prohibition  on  the  discharge  of  free  oil. 
This  limitation  is  equal  to  the  BPT  level 
of  control  for  these  waste  streams. 
Therefore,  no  incremental  costs  are 
associated  with  this  proposed  BCT 
limitation.  B.ecause  BCT  is  proposed  to 
be  equal  to  BPT.  the  free  oil  discharge 
prohibition  will  pass  any  BCT  cost  test. 
When  the  final  BCT  methodology  is 
promulgated,  the  Agency  may  propose 
to  establish  BCT  limitations  for  other 
conventional  pollutants  for  these  waste 
streams.  At  this  time,  the  Agency  is 
soliciting  comment  on  what  pollutants  in 
drilling  fluid  and  drill  cuttings  waste 
streams  should  be  considered 
conventional  pollutants.  Specifically,  the 
Agency  solicits  comments  on  whether 
the  solids  components  of  the  fluids  and 
cuttings  should  be  considered  total 
suspended  solids. 

3.  Domestic  and  Sanitary  W^astes 

The  Agency  is  proposing  BCT 
coverage  for  sanitary  and  domestic 
wastes  equal  to  the  BPT  level  of  control. 
The  Agency  is  proposing  a  residual 
chlorine  effluent  limitation  for  facilities 
continuously  manned  by  10  or  more 
persons  of  1  mg/l  maximum  and 
maintained  as  close  to  this  level  as 
possible  in  sanitary  discharges  to 
control  fecal  coliform.  Residual  chlorine 
is  being  treated  as  a  BCT  parameter 


because  its  purpose  is  to  control  the 
conventional  pollutant  fecal  coliform. 

The  proposed  BCT  limitation  for 
domestic  wastes  from  ail  facilities  and 
sanitary  wastes  from  facilities 
continuously  manned  by  9  or  fewer 
persons  or  manned  intermittently  by  any 
number  of  persons  is  "no  discharge  of 
floating  solids."  No  compliance  costs 
incremental  to  BPT  are  associated  with 
the  proposed  BCT  limitations.  Since  no 
additional  costs  will  be  incurred  these 
limitations  pass  the  BCT  cost  tests. 

4.  Produced  Sand 

With  one  exception,  the  Agency  is 
reserving  BCT  coverage  for  produced 
sand  until  the  promulgation  of  the  final 
BCT  methodology.  The  Agency  is 
proposing  a  BCT  limitation  that  would 
prohibit  the  discharge  of  free  oil  for 
produced  sand  discharges.  As  discussed 
above  for  BAT.  this  limitation  would 
result  in  negligible  compliance  costs. 

The  Agency  solicits  comment  on  other 
pollutants  in  the  produced  sand  waste 
stream  that  should  be  considered  for 
regulation  at  the  BCT  level  of  control. 

D.  Best  Practicable  Technology 

As  discussed  above  for  NSPS  and 
BAT,  the  Agency  is  proposing  to  amend 
the  definition  of  the  term  "no  discharge 
of  free  oil"  and  the  test  procedure  for 
determining  compliance  with  the 
prohibition  of  free  oil  discharges.  For 
consistency,  the  Agency  is  proposing  the 
same  change  to  the  existing  BPT 
regulations.  This  change  does  not  affect 
the  conclusion  that  the  current  BPT 
limitation  of  no  discharge  of  free  oil  may 
be  met  through  use  of  the  best 
practicable  control  technology  currently 
available  and  that  the  costs  of  that 
technology  are  justified  by  the  effluent 
reduction  benefits. 

XII.  Cost  and  Economic  Impact 

A.  Treatment  Technology  Costs 

The  costs  of  implementing  the 
treatment  options  considered  for  today's 
proposed  regulations  were  developed 
through  compilation  of  cost  data 
obtained  from  equipment  manufacturers, 
the  offshore  oil  and  gas  extraction 
industry,  cost  estimating  manuals,  and 
by  the  application  of  standard 
engineering  data  and  cost  estimation 
techniques. 

Costs  were  determined  for  32  model 
platform  sizes.  Treatment  components 
were  sized  and  costed  for  each  model 
platform  for  all  treatment  options  which 
were  considered  to  be  technologically 
feasible.  In  addition,  a  typical  or  model 
well  depth  was  established  so  that  cost 
estimates  accounted  for  situations 


where  well  depth  affected  pollution 
control  costs. 

Various  assumptions  were  made  on 
the  area  required  for  installation  of 
equipment,  cost  of  new  platform  space, 
cost  of  land  used  for  onshore  treatment, 
and  piping  and  energy  costs.  The 
Agency  estimated  that  from  17  to  84 
percent  of  new  offshore  production 
facilities  covered  by  this  regulation 
would  reinject  onshore,  depending  upon 
geographic  location,  e.g.,  Gulf  of  Mexico. 
California.  Alaska. 

Energy  costs  were  determined  based 
on  pumping  requirements  and  treatment 
facility  operation.  Natural  gas  was 
assumed  to  be  the  source  of  energy  to 
power  either  electrical  generation  or 
prime  movers  for  waste  treatment  on 
platforms,  with  the  cost  of  the  natural 
gas  at  commercial  value.  Natural  gas 
was  the  chosen  fuel  source  because  of 
its  availability  and  because  air 
emissions  from  natural  gas  combustion 
are  cleaner  than  those  from  diesel  fuel. 
For  onshore  treatment  installations,  use 
of  locally  generated  electrical  power 
was  assumed,  at  commercial  rates. 

The  costs  of  barging  and  land  disposal 
were  obtained  from  barge  operators,  oil 
industry  contacts,  and  landfill  operators. 
Dry  wells  were  assumed  to  be  available 
for  use  as  injection  wells  for  produced 
water.  Exhausted  production  wells  were 
assumed  not  to  be  available.  However, 
additional  cost  savings  could  be  realized 
by  using  exhausted  production  wells  for 
injection  of  produced  water.  These 
assumptions  were  based  on  API  drilling 
statistics  for  the  Gulf  of  Mexico  and 
discussions  with  state  officials. 

To  determine  the  installed  cost  of 
equipment  on  platforms,  multipliers  of 
3.5  times  the  equipment  purchase  cost 
were  used  for  skid-mounted  equipment 
and  4.0  times  the  equipment  purchase 
cost  for  items  shipped  loose.  These 
factors  were  supplied  by  an  engineering 
consultant  to  OOC  in  a  report  titled 
Determination  of  Best  Practicable 
Control  Technology  Currently  Available 
to  Remove  Oil  from  Water  Produced 
with  Oil  and  Gas,  Brown  and  Root.  Inc.. 
March  1974.  EPA  solicits  comments  on 
the  reasonableness  of  these  factors  used 
to  estimate  installed  costs. 

Geographical  factors  were  also  used 
to  translate  the  cost  from  the  base 
location,  the  Gulf  of  Mexico  (multiplier 
=  1).  to  Alaska,  the  California  Coast  and 
the  Atlantic  Coast.  The  following  are  the 
cost  multipliers  used: 


Location 

Captlalcost 
muttiptor 
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AHantic  Coast 

Califoma  Coast 
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Locakon 

Capital  cost 

muMipliai 

ApptlcabiB  19- 

Alaska: 

Norton  Baan ....         _ 

3£ 

Oa 

Beai/<ori  Saa „. 

33 

Do. 

Bristol  Bay 

3.S 

Oa 

GuH  of  Alaska 

3.5 

Oo. 

Cook  lnl«</She«(Ol 

^0 

EquipniwiL 

Siratt. 

Cook  Inlal/Shakkol 

^5 

Wall. 

Strait 

EPA  also  solicits  comments  on  the 
reasonableness  of  these  cost  multipliers. 

The  Agency  did  not  include  potential 
costs  for  compliance  with  the 
underground  injection  control  (UIC) 
program  administered  under  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300f  et 
seq.].  The  Agency  invites  comments  and 
supporting  data  on  the  impacts  of  UIC 
requirements  for  onshore  reinjection 
including  the  costs  of  complying  with 
these  requirements. 


None  of  the  technologies  studied  in 
the  development  of  these  proposed 
regulations  is  considered  to  be 
innovative.  All  of  the  controls  described 
in  this  preamble  and  in  greater  detail  in 
the  Development  Document  have  either 
been  used  or  investigated  for  use  in  this 
industry  and  do  not  represent  major 
process  changes. 

B.  Compliance  Monitoring  Frequencies 
and  Costs 

The  Agency  has  estimated  compliance 
monitoring  costs  for  a  facility  where 
both  development  and  production 
operations  are  being  performed.  As 
such,  the  total  monitoring  costs 
presented  below  are  conservative.  The 
BAT  compliance  monitoring  costs  for 
drilling  fluids  and  all  sheen  tests  are  the 
monitoring  costs  that  are  incremental  to 
existing  BPT  monitoring  costs. 
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The  Agency's  economic  impact 
assessment  is  set  forth  in  the  Economic 
Impact  Analysis  of  Proposed  Effluent 
Limitations  and  Standards  of 
Performance  for  the  Offshore  Oil  and 
Gas  Industry.  (EPA  440/2-85/003).  This 
report  details  the  investment  and 
annualized  costs  for  the  industry  as  a 
whole  and  for  facilities  covered  by  the 
offshore  segment.  The  report  also 
estimates  the  probable  economic  effect 
of  compliance  costs  in  terms  of  prices. 
Federal  and  State  revenues,  production 
levels,  employment,  and  international 
trade  effects  and  profitability. 

EPA  has  also  conducted  an  analysis 
of  the  cost-effectiveness  of  alternative 
treatment  technologies  that  remove 
toxic  pollutants  from  produced  water. 
The  results  of  this  cost-effectiveness 
analysis  are  expressed  in  terms  of  the 
incremental  removal  cost  per  pound- 
equivalent,  where  differences  in  toxicity 
among  the  pollutants  found  are  taken 
into  account  through  the  use  of  toxic 
weighting  factors.  In  this  analysis,  a 


pound-equivalent  is  calculated  by 
multiplying  the  number  of  pounds  of 
pollutant  discharged  by  a  weighting 
factor  for  that  pollutant.  The  weighting 
factor  is  equal  to  the  water  quality 
criterion  for  a  standard  pollutant 
(copper),  divided  by  the  water  quality 
criterion  for  the  pollutant  being 
evaluated.  The  cost  per  pound- 
equivalent  removed  would  be  lower 
when  a  highly  toxic  pollutant  is 
removed.  This  analysis  is  included  in 
the  record  of  this  rulemaking,  and  is 
titled  Cost  Effectiveness  Analysis  of 
Proposed  Regulations  for  the  Offshore 
Oil  and  Gas  Industry.  Copies  of  this 
report  may  be  obtained  from  the 
economic  analysis  staff  referenced  in 
the  Addresses  section  of  this  preamble. 

2.  Impacts 

a.  Basis  of  Analysis.  The  costs  and 
economic  impacts  associated  with 
toddy's  proposed  regulations  differ 
depending  on  whether  drilling  or 
production  operations  are  analyzed. 
Costs  to  control  drilling  related  effluents 
are  the  same  for  existing  source 
platforms  and  for  new  platforms. 


Additional  costs  from  production  related 
effluents,  however,  arise  from  the  zero 
discharge  requirement  for  certain  new 
source  facilities. 

Production  related  effluents  at 
existing  facilities  would  be  regulated  at 
the  BPT  level  of  control.  Also,  for 
existing  source  production  facilities,  the 
proposed  regulations  would  prohibit  the 
discharge  of  &ee  oil  for  produced  sand 
discharges.  As  explained  in  Section 
XI.B,  no  compliance  costs  are  attributed 
to  this  proposed  limitation,  except  for 
nominal  compliance  monitoring 
expenses. 

The  economic  analysis  of  drilling 
operations  is  based  on  the  total  number 
of  exploratory,  delineation  and 
development  wells  which  the  Agency 
expects  to  be  drilled  each  year.  Offshore 
drilling  operations  occur  primarily  in  the 
Gulf  of  Mexico  along  the  Texas  and 
Louisiana  coasts  althou^  increasing 
efforts  are  being  made  in  offshore 
California  and  Alaska,  and.  to  a  lesser 
extent  in  the  Atlantia  The  average 
number  of  wells  drilled  annually  over 
the  past  ten  years  is  1166:  the  total 
annual  footage  drilled  is  11  million  feet 
All  of  the  wells  drilled  for  exploratory, 
delineation,  and  development  purposes 
are  covered  by  the  proposed  regulabon. 
The  analysis  of  production  operations 
is  based  on  the  number  of  platforms 
projected  to  be  built  between  1966  and 
the  year  2000.  By  the  year  200a  new 
source  oil  and  gas  development  should 
have  stabilized  such  that  the  rate  of 
growth  of  new  facilities  should  equal  the 
rate  of  obsolesence  of  facilities  already 
covered  by  the  regulation.  EPA  expects 
833  new  platforms  to  be  built  between 
1986  and  the  year  2000.  EPA  based  its 
estimates  for  platform  and  well 
development  on  Department  of  Energy 
projections  of  future  energy  production. 
Department  of  Interior  historical  data. 
and  on  industry  estimates.  Of  the  833 
new  platforms,  132  are  expected  to  be 
located  in  water  depths  that  would  be 
subject  to  the  zero  discharge 
requirement  for  produced  water.  The 
remaining  platforms  would  be  subject  to 
the  oil  and  grease  standard  of  59  mg/l 
maximum  for  produced  water 
discharges. 

b.  Aggregate  Impacts  and  Costs.  The 
combined  annualized  cost  of  today's 
proposed  BCT,  BAT  and  NSPS 
regulations  is  $?1.5  million  (1983  dollars) 
in  the  year  2000.  The  capital  investment 
for  these  proposed  requirements  is  $18.6 
million  (in  1983  dollars).  No  price 
changes  will  result  due  to  this 
regulation.  No  curtailment  of  oil  or  gas 
production  is  expected.  State  and 
Federal  lease  revenues  are  expected  to 
decline  by  $49.1  million  in  the  year  2000 
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(1983  dollars)  if  companies  reduce  their 
lease  bid  prices.  The  effect  of  reduced 
bid  prices  is  not  expected  to  exceed  0.1 
percent  of  total  revenues  for  States 
affected  by  the  proposed  option.  No 
employment  or  international  trade 
effects  are  projected. 

Between  85  to  95  percent  of  new 
facility  construction  is  likely  to  occur  on 
new  lease  tracts.  These  operations 
cannot  pass  the  additional  cost  of  the 
regulation  on  to  customers  ifa  the  form  of 
price  increases,  since  the  price  is 
determined  in  a  large  international 
market.  The  operations  are  expected  to 
pass  the  additional  cost  of  the  regulation 
on  to  the  State  and  Federal  government 
in  the  form  of  lower  lease  bids.  The 
Agency's  analysis  projected  the  revenue 
ejects  on  the  States  and  Federal 
government. 

Some  new  drilling  and  platform 
construction  is  likely  to  occur  on 
existing  lease  tracts.  These  operations 
must  absorb  the  costs  of  the  regulation, 
since  the  costs  cannot  be  passed  on  in 
the  form  of  higher  prices  or  lower  lease 
bids. 

c.  Methodology.  The  Agency  used  a 
net  present  value  analysis  to  calculate 
whether  offshore  development 
operations  could  remain  profitable  after 
regulatory  costs  were  incurred.  Costs 
and  revenues  were  projected  over  the 
life  of  the  model  project  first  based  on 
the  existing  BPT  requirements.  Then  the 
regulatory  costs  were  added  to  these 
baseline  costs  to  determine  if  model 
platforms  remained  profitable.  EPA  used 
32  model  platforms  representing 
operations  in  the  Gulf  of  Mexico. 
California  Coast,  Alaska  and  the 
Atlantic  Coast.  Distinct  technical  and 
economic  characteristics  for  facilities  in 
these  areas  were  developed.  Costs 
included  in  the  baseline  condition  were 
those  associated  with  leasing, 
exploration,  delineation,  development 
and  production  operations. 

To  assess  the  impact  on  offshore  oil 
and  gas  companies,  the  Agency 
developed  two  representative  company 
fmancial  proHles:  one  for  major 
integrated  companies  and  one  for 
independents.  Pre-  and  post-regulation 
balance  sheets  were  developed  and  the 
effect  of  the  regulatory  costs  on  their 
Hnancial  condition  was  assessed. 

3.  Best  Conventional  Pollutant  Control 
Technology 

BCT  is  either  proposed  equal  to 
existing  BPT  requirements  or  reserved 
for  this  proposed  rulemaking.  No  costs 
or  impacts  are  projected  as  a  result  of 
today's  proposal  of  BCT. 


4.  Best  Available  Technology 
Economically  Achievable 

Because  the  Agency  is  reserving 
coverage  of  produced  water  for  BAT,  no 
costs  or  impacts  are  projected  for  the 
discharge  of  produced  water  by  existing 
platforms. 

Exploratory,  delineation,  and 
development  operations  will  incur  a 
combined  cost  of  $35.9  million  annually 
to  comply  with  the  drilling  fluids  and 
cuttings  hmitations  (1983  dollars).  No 
capital  investment  will  need  to  be  made 
to  meet  these  limitations.  The  costs  are 
based  on  an  estimated  annual  drilled 
footage  of  11.2  million  and  include 
incremental  costs  of  clean  barite  for 
drilling  fluids  as  well  as  monitoring  and 
barging  costs.  Monitoring  and  testing 
costs  total  $5.0  million  and  are  based  on 
the  sampling  frequency  presented  in 
Part  B  of  this  section.  Costs  of 
transportation  to  shore  and  land 
disposal  total  $20.2  million;  these  costs 
are  expected  to  occur  when  drilling  fluid 
discharges  exceed  either  the  LC-50 
limitation  or  mercury  or  cadmium 
limitations,  or  when  fluids  or  cuttings 
discharges  would  not  pass  the  static 
sheen  test.  An  estimated  10  percent  of 
all  drilling  operations  are  expected  to 
incur  transport  costs.  Barite  costs  total 
$10.7  million  and  are  based  on  an 
assumed  price  increase  of  15  percent  to 
reflect  the  combined  increased  storage 
and  handling  costs  as  well  as  increases 
in  price  of  blended  barite. 

To  calculate  the  decline  in  the  rate  of 
return  associated  with  the  BAT 
limitation,  the  Agency  used  the  net 
present  value  analysis  described  above 
but  used  the  BPT  requirements  as  a 
baseline.  The  decline  in  rate  of  return  of 
the  model  platforms  was  approximately 
0.1  percent.  No  curtailment  in  drilling 
activities  is  expected  to  occur  from  the 
proposed  requirements.  No  effect  on  oil 
and  gas  prices,  employment  or 
international  trade  is  projected.  The 
Agency  finds  these  costs  to  be 
economically  achievable  for  the  oil  and 
gas  industry. 

5.  New  Source  Performance  Standards 

Incremental  costs  of  compliance  with 
the  proposed  regulation  will  arise  only 
from  production  operations.  Control  of 
effluents  from  drilling  operations  at  new 
sources  is  no  more  stringent  than  that 
for  existing  sources;  therefore,  no 
incremental  costs  are  assigned  to  new 
sources. 

Of  the  833  platforms  projected  to  be 
built  between  1986  and  the  year  2000, 
701  would  be  subject  to  the  proposed  59 
mg/1  oil  and  grease  standard  for 
produced  water.  Incremental  costs  for 
platforms  complying  with  the  59  mg/1 


standard  are  expected  to  be  de  minimis 
and,  therefore,  are  considered  to  be 
economically  achievable.  This  standard 
represents  improved  operation  and 
maintenance  of  existing  BPT  treatment 
technology.  An  estimated  126  of  the 
other  132  facilities  are  expected  to  incur 
an  armualized  cost  of  $55.6  million  (1983 
dollars)  to  comply  with  the  zero 
discharge  requirement  for  produced 
water.  This  annualized  cost  reflects  the 
cost  for  124  new  platforms  operating  in 
the  year  2000  in  water  depths  of  20 
meters  or  less  in  the  Gulf  of  Mexico  and 
two  platforms  located  in  50  meters  or 
less  of  water  for  the  California  Coast. 
The  six  platforms  projected  in  10  meters 
or  less  of  water  in  Alaska  must  comply 
with  an  existing  zero  discharge 
requirement  and  are  not  expected  to 
incur  additional  costs  associated  with 
their  produced  water  effluent.  The 
investment  cost  for  facilities  in  the  year 
2000  is  $18.6  million  (1983  dollars).  The 
investment  cost  applies  to  new  facilities 
projected  for  the  year  2000  in  the  depth 
coverage  areas. 

In  calculating  the  costs  associated 
with  the  zero  discharge  requirement,  the 
Agency  assumed  that  from  20  to  50 
percent  of  all  wells  drilled  are  dry  and 
between  7  and  25  percent  of  all  dry 
wells  are  usable  for  injection.  The 
Agency  also  assumed  that  between  17 
and  84  percent  of  the  platforms  will 
reinject  onshore  depending  upon 
distances  from  shore.  The  onshore 
reinjection  costs  include  the  drilling  of 
all  injection  wells  necessary  to  handle 
produced  water  volumes.  EPA  does  not 
expect  any  of  the  facilities  that  are 
projected  to  be  placed  in  the  depth 
coverage  areas  to  become  umprofitable 
due  to  reinjection  requirements. 

The  majority  of  new  facilties  will  be 
built  in  new  lease  tracts.  These 
operations  cannot  pass  the  additional 
costs  of  the  regulation  on  to  their 
customers  as  price  increases  because 
they  represent  only  a  very  small 
segment  of  the  international  market  in 
which  prices  are  determined.  However, 
they  are  not  expected  to  experience 
significant  declines  in  profits  because 
they  are  expected  to  pass  any  additional 
costs  of  the  regulation  on  to  state  and 
federal  governments  through  lower  lease 
prices.  Thus,  for  the  majority  of  new 
platforms,  the  impact  of  the  regulations 
would  be  to  reduce  federal  and  state 
revenues.  The  reduction  in  revenues  for 
the  affected  states  is  not  expected  to 
exceed  0.1  percent. 

For  the  5  to  15  percent  of  new 
platforms  to  be  constructed  on  existing 
lease  tracts,  the  cost  of  the  regulation 
cannot  be  passed  on  as  reduced  lease 
bids.  As  a  result,  the  rate  of  return  for 
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these  operations  is  expected  to  decline 
from  0.4  to  4.5  percent  (with  an  average 
decline  of  1.8  percent). 

The  Agency  projects  no  net  decline  in 
energy  production  as  a  result  of  the  zero 
discharge  requirement  because  the 
majority  of  platforms  are  not  expected 
lo  experience  a  change  in  production 
levels.  Some  platforms  may  shut  down  a 
year  early  and  therefore  produce  less  oil 
than  they  would  have  without  the 
regulation.  Approximately  one-third  of 
the  model  platforms  are  projected  to 
shut  down  early  due  to  an  increase  in 
the  water/oil  ratio  in  produced  water, 
which  will  reduce  profitability.  Those 
that  do  are  not  expected  to  shut  down 
more  than  a  year  early  and  the  resultant 
decline  in  production  is  less  than  0.1 
percent  of  total  model  project 
production.  Platforms  able  to  use 
waterflooding  may  benefit  from 
reinjection  of  produced  water.  As  water 
is  injected  into  a  producing  formation, 
increased  pressure  causes  oil  production 
increases.  On  balance,  these  production 
changes  are  expected  to  offset  each 
other. 

The  Agency  projects  no  employment 
or  international  trade  effects  as  a  result 
of  this  regulation. 

XIII.  Nonwater  Quality  Environmental 
Impact 

The  elimination  or  reduction  of  one 
form  of  pollution  may  aggravate  other 
environmental  problems.  Therefore. 
Sections  304(b)  and  306  of  the  Act 
require  the  Agency  to  consider  the  non- 
wafer  quality  environmental  impacts 
(including  energy  requirements)  of 
certain  regulations.  In  compliance  with 
these  provisions,  the  Agency  has 
considered  the  effect  of  these 
regulations  on  air  pollution,  solid  waste 
generation,  water  scarcity,  and  energy 
consumption.  This  proposal  was 
circulated  to  and  reviewed  by  Agency 
personnel  responsible  for  nonwater 
quality  environmental  programs.  While 
it  is  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  use,  the  Agency  is  proposing 
regulations  that  it  believes  best  serve 
often  competing  national  goals. 

The  following  are  the  nonwater 
quality  environmental  impacts 
associated  with  today's  proposed 
regulations: 

A.  Energy  Requirements 

Additional  energy  requirements 
imposed  by  these  regulations  are  due 
primarily  to  the  filtration  and  pumping 
of  produced  water  into  injection  wells 
for  those  new  source  facilities  subject  to 
the  zero  discharge  standard.  The  energy 
requirements  for  the  132  new  source 
platforms  that  would  be  required  to 


reinject  produced  water  total 
approximately  170  million  kilowatt- 
hours  per  year.  This  represents 
approximately  0.05  percent  of  the  energy 
content  of  the  produced  hydrocarbons 
from  these  facilities.  Therefore,  the 
small  incremental  energy  requirements 
for  reinjection  of  produced  water  will 
not  significantly  affect  the  cost  of 
pollution  control,  nor  will  they 
measurably  affect  energy  supplies. 

There  are  no  measurable  increases  in 
energy  requirements  beyond  BAT  for 
those  new  sources  that  would  be  subject 
to  improved  performance  of  BPT 
technology  for  produced  water. 

Today's  proposed  NSPS  regulations 
for  waste  streams  other  than  produced 
water  and  the  proposed  BAT  regulations 
are  based  primarily  on  product 
substitution  techniques  and  practices 
that  do  not  involve  the  expenditure  of 
measureable  amounts  of  energy. 

B.  Air  Pollution 

This  Agency  estimated  air  pollution 
from  offshore  oil  and  gas  platforms  in  a 
report  titled  Atmospheric  Emissions 
from  Offshore  Oil  and  Gas  Development 
and  Production,  June  1977  (EPA  450/3- 
77-026).  Emissions  of  hydrocarbons, 
hydrogen  sulfide,  nitrogen  oxide  and 
sulfur  dioxides  are  estimated  in  this 
report.  Presently  there  are  no  national 
standards  that  directly  regulate 
emissions  from  offshore  oil  and  gas 
facilities. 

Sources  of  air  pollution  include  leaks, 
oil  water  separators,  dissolved  air 
flotation  units,  painting  apparatus, 
storage  tanks  and  diesel  or  gas  engines 
for  generating  power.  The  following 
discussion  addresses  air  pollution 
aspects  of  the  proposed  regulations. 

When  additional  pumping  is  required, 
due  to  the  application  of  a  particular 
pollution  control  technology  for 
produced  water,  additional  air 
emissions  will  be  created  due  to  the  use 
of  fuel  to  power  either  electric 
generators  or  prime  movers.  However, 
the  use  of  gas  turbine  engines  projected 
for  the  majority  of  sites  offshore  should 
result  in  the  least  emissions  to  the 
atmosphere.  If  treatment  facilities  are 
located  onshore,  power  would  be 
obtained  from  local  electric  power 
companies,  with  no  air  emissions  from 
on-site  power  generation. 

C.  Solid  Waste 

Operators  of  offshore  platforms  could 
discharge  drilling  fluids  and  drill 
cuttings  in  accordance  with  today's 
proposed  regulations  and  any  additional 
403(c)  considerations.  In  the  majority  of 
situations,  drilling  fluids  and  additives 
can  be  selected  such  that  they  would 
achieve  the  effluent  limitations.  As  such, 


minimal  solid  waste  generation  for 
onshore  disposal  is  expected  to  result 
from  these  regulations. 

Section  3001  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
presently  exempts  offshore  drilling 
wastes  from  compliance  with  solid 
waste  disposal  regulations.  Section  3001 
of  RCRA  states  that  "drilling  fluids, 
produced  water,  and  other  wastes 
associated  with  the  exploration, 
development,  or  production  of  crude  oil 
or  natural  gas  or  geothermal  energy 
shall  be  subject  only  to  existing  state  or 
federal  regulatory  programs  in  lieu  of 
Subtitle  C  [regulation  of  land  disposed 
hazardous  wastes]  *  *  *." 

Section  8002  of  RCRA  prescribes  that 
these  exempt  waste  streams  be 
investigated  by  the  EPA's  OfRce  of  Solid 
Waste  and  that  a  fmal  determination  be 
made  on  their  status  of  exemption  from 
RCRA.  The  Agency  is  currently 
preparing  a  preliminary  assessment  of 
these  wastes. 

Minimal  additional  solid  waste  is 
associated  with  filtration  when  used  to 
treat  produced  water  prior  to 
reinjection.  The  final  disposition  of  the 
filtration  wastes  would  be  in  approved 
land  fills,  except  for  platforms  in 
offshore  California  waters  where 
controlled  ocean  disposal  of  drilling 
wastes  may  be  allowed. 

D.  Consumptive  Water  Loss 

No  consumptive  water  loss  is 
expected  as  a  result  of  these  regulations. 

XrV.  New  Source  Definition 

The  exploration,  development  and 
production  of  oil  and  gas  in  offshore 
waters  involves  operations  sometimes 
unique  from  norma!  industrial 
operations  performed  on  land.  The 
defmition  section  of  this  regulation 
includes  a  deHnition  of  "new  source" 
appropriate  for  this  subcategory  of  the 
oil  and  gas  industry.  While  the 
provisions  in  the  NPDES  regulations  that 
define  new  source  (40  CFR  122.2)  and 
establish  criteria  for  a  new  source 
determination  (40  CFR  122.29(b))  are 
applicable  to  this  subcategory,  two 
terms,  "water  area"  and  "significant  site 
preparation  work",  are  deRned  in  this 
subcategory-specific  new  source 
definition  in  order  to  give  the  terms 
meanings  relevant  to  offshore  oil  and 
gas  operations.  The  special  definitions 
in  today's  proposed  regulations  are 
consistent  with  §  122.29(b)(1)  which 
provides  that  §  122.2  and  122.29(b)  shall 
apply  "Except  as  otherwise  provided  in 
an  applicable  new  source  performance 
standard."  See  49  FR  38048  (September 
26, 1984).  • 
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Before  discussing  the  two  special 
definitions,  a  brief  discussion  follows  on 
the  scope  of  the  term  "new  source"  for 
the  offshore  oil  and  gas  industry.  The 
term  "new  source"  is  applicable  to  all 
activities  covered  by  the  offshore 
subcategory.  This  includes  mobile  and/ 
or  fixed  exploratory  and  development 
drilling  operations  as  well  as  production 
operations.  Coverage  of  all  such 
offshore  oil  and  gas  operations  is 
required  by  Section  306  of  the  Act. 

Section  306(a)(2)  defines  a  "new 
source"  to  mean  "any  source,  the 
construction  of  which  is  commenced" 
after  publication  of  the  proposed  NSPS 
if  such  standards  are  promulgated 
consistent  with  section  306.  The  Act 
defines  "source"  to  mean  any  "facility 
.  .  .  from  which  there  is  or  may  be  the 
discharge  of  pollutants"  and 
"construction"  to  mean  "any  placement, 
assembly,  or  installation  of  facilities  or 
equipment ...  at  the  premises  where 
such  equipment  will  be  used."  The  term 
"source"  clearly  would  include  all 
drilling  rigs  and  platforms  as  well  as 
production  platforms.  The  breadth  of  the 
term  "construction,"  which  encompases 
the  concept  of  "placement"  of 
"equipment"  at  the  "premises."  would 
include  the  location  and  commencement 
of  drilling  or  production  operations  at  an 
offshore  site  to  be  "construction"  of  a 
new  source.  This  is  a  critical  distinction. 
Drilling  rigs  obviously  are  moved  from 
site  to  site  for  several  years.  Production 
platforms  are  built  on  shore  and 
transported  to  an  offshore  site.  The 
appropriate  reading  of  section  306(a)(5) 
would  not  make  the  date  of  btiilding  the 
rig  or  platform  determinative  of  whether 
the  rig  or  platform  was  a  new  source. 
but  rather  when  the  rig  or  platform  was 
placed  at  the  offshore  site  where  the 
drilling  and  production  activity  and 
discharge  would  occur.  Therefore, 
drilling  operations  that  commence  after 
the  NSPS  are  effective,  even  if 
performed  by  an  existing  mobile  rig, 
would  be  new  sources,  coming  within 
the  definition  of  "constructed"  by 
"placement"  of  "equipment"  at  the 
"premises." 

Similarly,  a  mobile  drilling  rig  which 
carries  the  drilling  equipment  would  be 
considered  "placed"  at  the  location  it 
anchors  for  drilling,  which  would  be  the 
"premises."  The  Agency  considers  the 
drilling  rig  to  be  the  "facility  . . .  from 
which  there  is  or  may  be  the  discharge 
of  pollutants"  within  the  meaning  of 
Section  306(a)(3).  The  same  reasoning 
applies  to  development  drilling  rigs  and 
structures  and  production  structures, 
platforms  or  equipment.  The  critical 
determination  of  whether  a  source  is  a 
"n^  source"  is  the  date  of  placement 


and  commencement  of  operations,  not 
the  date  the  source  orginally  was  built. 

The  first  special  term  that  is  define^ 
in  these  proposed  regulations  is  "water 
area"  as  used  in  the  term  "site"  in 
§  122.29(b).  The  term  "site"  is  defined  in 
§  122.2  to  include  the  "water  area" 
where  a  facility  is  "physically  located" 
or  an  activity  is  "conducted."  For  the 
purposes  of  determining  the  "site"  of 
new  source  offshore  oil  and  gas 
operations,  the  Agency  is  proposing  to 
define  "water  area"  to  mean  the  specific 
geographical  location  where  the 
exploration,  development,  or  production 
activity  is  conducted,  including  the 
water  column  and  ocean  floor  (leneath 
such  activities.  Therefore,  if  a  new 
platform  is  built  at  or  moved  from  a 
different  location,  it  will  be  considered  a 
new  source  when  placed  at  the  new  site 
where  its  oil  and  gas  activities  take 
place.  Even  if  the  platform  is  placed 
adjacent  to  an  existing  platform  the  new 
platform  will  still  be  considered  a  "new 
source."  occupying  a  new  "water  area" 
and  therefore  a  new  site. 

EPA  considered  defining  "water  area" 
as  a  larger  body  of  water,  such  as  a 
lease  block  area.  This  alternative  was 
rejected  because  such  an  artificial 
distinction  would  allow  the 
commencement  of  many  additional  oil 
and  gas  activities  (not  considered  to  be 
"new  sources")  in  an  area  merely  by 
virtue  of  the  fact  that  an  existing  activity 
was  currently  operating  in  the  lease 
block.  This  result  is  inconsistent  with 
the  definitions  and  purpose  of  Section 
306  of  the  Act.  Under  Section  306  a  "new 
source"  means  "any  source"  the 
construction  of  which  begins  after  the 
Agency  publishes  a  NSPS. 

The  second  special  term  for  which 
EPA  is  proposing  a  special  definition  is 
"significant  site  preparation  work."  As 
explained  above,  the  date  of 
"placement"  of  a  rig  or  platform  is 
determinative  of  when  a  source  is 
considered  to  be  "constructed."  The 
date  of  "placement"  (i.e.,  "construction") 
may  be  earlier  under  the  provision  of  40 
CFR  §  122.29(b)(4)  which  defines 
construction  as  being  commenced  when 
"signifcant  site  preparation  work"  has 
been  done  at  a  site.  The  effect  of  the 
proposed  definition  for  "significant  site 
preparation  work"  Is  important  in 
determining  what  individual  sources 
would  be  considered  to  have 
"commenced  construction"  or 
commenced  "placement"  prior  to  the 
publication  of  the  NSPS  and  therefore 
would  not  be  considered  a  new  source. 
EPA  is  proposing  to  define  this  term  to 
mean  the  processes  of  clearing  and 
preparing  an  area  of  the  ocean  floor  for 
purposes  of  constructing  or  placing  a 


development  or  production  facility  on  or 
over  the  site.  Therefore,  if  clearing  or 
preparation  of  an  area  for  development 
or  production  had  occurred  at  a  site 
prior  to  the  publication  of  the  NSPS, 
then  subsequent  development  and 
production  activities  at  that  site  would 
not  be  considered  a  new  source.  The 
significance  of  this  definition  is  that 
exploration  activities  at  a  site  prior  to 
the  effective  date  of  the  NSPS  are  not 
considered  significant  site  preparation 
work.  Therefore,  if  only  exploratory 
drilling  had  been  performed  at  a  site, 
subsequent  development  and  production 
activities  would  not  be  "grandfathered 
in"  as  existing  sources  at  the  site  but 
rather  would  be  considered  "new 
sources."  The  Agency  does  not  consider 
exploratory  activities  to  be  "significant 
site  preparation  work"  because  such 
activities  are  not  necessarily  followed 
by  development  or  production  activities 
at  a  site.  Even  when  exploratory  drilling 
ultimately  leads  to  drilling  and 
production  activities,  the  latter  may  not 
be  commenced  for  months  or  years  after 
the  exploratory  drilling  is  completed. 
The  purpose  of  this  provision  is  to  allow 
a  future  source  to  be  considered  an 
existing  source  if  "significant  site 
preparation  work."  thereby  evidencing 
an  intent  to  establish  full-scale 
operations  at  a  site,  had  been  performed 
prior  to  NSPS  becoming  effective.  While 
a  development  or  production  platform 
would  not  be  built  unless  an  exploratory 
well  had  been  drilled,  exploration  wells 
are  drilled  at  vastly  more  sites  and  can 
precede  development  by  months  or 
years. 

Another  provision  of  §  122.29(b)(4) 
regarding  when  construction  of  a  new 
source  has  commenced,  provides  that 
construction  has  commenced  if  the 
owner  or  operator  has  "entered  into  a 
binding  contractual  obligation  for  the 
purchase  of  facilities  or  equipment 
which  are  intended  to  be  used  in  its 
operation  within  a  reasonable  time." 
The  Agency  is  not  proposing  a  special 
definition  of  this  provision  believing  it 
should  appropriately  be  a  decision  for 
the  permit  writer.  However,  the  Agency 
carefully  has  considered  this  provision 
and  is  providing  the  following  general 
guidance  concerning  the  proper 
application  of  the  provision  for  the 
special  circumstances  of  offshore  oil  and 
gas  activities. 

A  common  practice  in  the  industry  is 
for  oil  companies  to  enter  into  long-term 
contracts  with  independent  drilling 
companies.  These  contracts  may  require 
that  the  drilling  company  will  provide  its 
services  for  a  specified  number  of  wells 
over  a  period  of  months  or  years.  The 
exact  site  for  the  exploratory  drilling 
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services  may  not  be  specified.  The 
Agency  believes  such  contracts  would 
appropriately  fall  within  the  provision  of 
§  122.29{b)(4)(ii)  thereby  making  the 
drilling  activities  under  those  contracts 
existing  sources,  not  new  sources.  Such 
contracts  generally  do  not  or  cannot 
specify  the  exact  site  for  future 
exploratory  drilling. 

The  situation  generally  is  not  the 
same  for  development  drilling  or 
production  activities.  Contracts  for  these 
activities  usually  specify  the  site  where 
activities  are  to  be  conducted  or 
facilities  placed.  Therefore,  a  contract 
that  meets  the  conditions  of 
§  122.29(b)[4)(ii)  for  an  exact  site 
probably  would  not  be  considered  a 
new  source.  However,  a  general 
contract  for  construction  or  use  of  a 
development  or  production  platform 
with  no  indication  of  the  location  where 
it  would  be  placed  or  used  would  not 
qualify  to  make  a  future  selected  site  for 
its  use  an  existing  source.  An  opposite 
result  would  allow  companies  to  move 
an  existing  platform  oriise  old  platforms 
at  new  sites  in  shallow  water  areas 
thereby  avoiding  the  NSPS  zero 
discharge  requirement  for  produced 
water.  Such  a  result  would  be  contrary 
to  the  purpose  of  establishing  NSPS. 

An  issue  of  continuing  concern  under 
the  Clean  Water  Act  has  been  whether 
NSPS  must  be  applied  after  their 
proposal  or  only  after  their 
promulgation.  Section  306(a)(1)  of  the 
Act  provides  that  a  "new  source"  is  a 
source,  the  construction  of  which 
commences  after  proposal  of  NSPS  if 
such  NSPS  are  promulgated  in 
accordance  with  section  306.  Section 
306(b)(1)(B)  requires  promulgation 
within  120  days  of  proposal.  EPA's 
implementing  regulations  for  direct 
dischargers  provide  that  a  new  source 
means  a  source,  the  construction  of 
which  commenced  either  after  proposal 
if  the  NSPS  are  promulgated  within  120 
days  of  after  promulgation  in  all  other 
cases.  Section  122.2. 

EPA  does  not  intend  that  the  NSPS  for 
this  subcategory  shall  be  effective  until 
they  are  promulgated  unless  they  are 
promulgated  within  120  days  of  proposal 
in  which  case  the  effective  date  would 
be  the  date  of  proposal.  Therefore,  no 
source  will  be  considered  a  "new 
source"  subject  to  NSPS  until  the 
Agency  promulgates  the  NSPS.  This 
decision  is  consistent  with  the  Agency's 
deHnition  of  "new  source"  in  40  CFR 
9  122.2  since  for  the  reasons  discussed 
below  the  Agency  will  not  be  able  to 
promulgate  NSPS  within  120  days  of 
proposal.  While  the  Agency  continues  to 
believe  the  definition  of  new  source  in 
§  122.2  is  appropriate  and  consistent 


with  the  Act,  the  Third  Circuit  Court  of 
Appeals  has  twice  in  NAMFv.  EPA.  719 
F.2d  624,  641  (3rd  Cir.  1983)  and 
Pennsylvania  Department  of 
Environmental  Resources  v.  EPA,  618 
F.2d  991  (3rd  Cir.  1980),  held  that  as  a 
general  matter  EPA's  new  source 
standards  shall  be  applied  as  of  their 
date  of  proposal.  However,  the  Court  in 
those  cases  also  recognized  that  there 
may  be  circumstances,  such  as  cases 
where  "substantial  changes"  may  occur 
between  proposal  and  promulgation  that 
would  justify  an  NSPS  effective  date  as 
the  date  of  promulgation.  See  NAME  v. 
EPA,  719  F.2d  at  643  n.20.  The  Agency 
believes  that  today's  proposal  is  such  a 
case,  as  discussed  below. 

First,  otie  of  the  issues  in  this 
rulemaking  is  the  definition  of  "new 
source."  The  Agency  has  solicited  public 
comment  on  the  proposed  definition  of 
new  source.  The  agency's  final  decision 
on  the  definition  of  new  source  for  this 
subcategory  will  be  critical  to  knowing 
what  facilities  must  comply  with  the 
NSPS.  Because  the  proposed  definition 
of  NSPS  may  change  upon  promulgation, 
individual  dischargers  would  be  unable 
to  determine  their  status  for  an 
extended  period  of  time.  This  would 
hinder  operational  planning  during  the 
period. 

Second,  the  proposed  standards  may 
change  on  promulgation.  After  proposal 
and  prior  to  promulgation,  the  Agency 
will  be  collecting  substantial  additional 
data  on  the  proposed  standards  and  will 
be  reconsidering  its  decisions.  In  light  of 
this  fact  and  the  substantial  number  of 
expected  comments,  it  seems 
inappropriate  to  require  compliance 
with  the  proposed  NSPS. 

Finally,  one  of  the  primary  effects  of  a 
decision  to  apply  NSPS  at  the  date  of 
proposal  would  be  that  the  National 
Environmental  Policy  Act  (NEPA)  would 
apply  to  the  action  of  issuing  the  permit 
for  the  new  source.  For  new  lease  areas, 
the  Department  of  Interior  ("DOI") 
already  is  preparing  environmental 
impact  statements  (EIS)  that  consider 
the  proposed  oil  and  gas  operations  in 
the  lease  areas.  EPA  has  entered  into  a 
memorandum  of  understanding  with 
DOI  providing  for  EPA  participation  in 
the  EIS  process.  Therefore,  for  new 
federal  lease  areas,  the  provisions  of 
NEPA  are  being  applied. 

XV.  Best  Management  Practices 

Section  304(e)  of  the  Clean  Water  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
("BMP")  to  control  "plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage."  Section  402(a)(1)  and 
NPDES  regulations  (40  CFR  122)  also 


provide  for  best  management  practices 
to  control  or  abate  the  discharge  of 
pollutants  when  numeric  effluent 
limitations  are  infeasible.  However,  the 
Administrator  may  prescribe  BMFs  only 
where  he  finds  that  they  are  needed  to 
prevent  "significant  amounts"  of  toxic  or 
hazardous  pollutants  from  entering 
navigable  waters. 

In  the  offshore  oil  and  gas  industry 
there  are  various  types  of  wastes  that 
may  be  affected  by  the  application  of 
BMP's  in  NPDES  permits.  These  include 
deck  drainage  and  leaks  and  spills  from 
various  sources.  The  amount  of 
contaminated  deck  drainage  can  be 
decreased  considerably  if  proper 
segregation  is  practiced.  ''Clean"  deck 
drainage  should  be  segregated  from 
sources  of  contamination.  Many  sources 
exist  on  an  offshore  platform  where 
leaks  or  spillages  could  occur.  The  areas 
should  be  secured  so  that  all  leakages 
and/or  spills  are  contained  and  not 
discharged  overboard. 

Good  operation  and  maintenance 
practices  reduce  waste  flows  and 
improve  treatment  efficiencies,  as  well 
as  reducing  the  frequency  and 
magnitude  of  system  upsets.  Some 
examples  of  good  offshore  operation 
are: 

1.  Separation  of  waste  crankcase  oils 
from  deck  drainage  collection  systems. 

2.  Minimization  of  wastewater 
treatment  system  upsets  by  the 
controlled  usage  of  deck  washdown 
detergents. 

3.  Reduction  of  oil  spillage  through  the 
use  of  good  prevention  techniques  such 
as  drip  pans  and  other  collection 
methods. 

4.  Elimination  of  oil  drain^g^  from 
pump  bearings  and/or  seals  by  directing 
the  drainage  to  the  crude  oil  processing 
system. 

5.  If  oil  is  used  as  a  spotting  fluid, 
careful  attention  to  the  operation  of  the 
drilling  fluid  system  could  result  in  the 
segregation  from  the  main  drilling  fluid 
system  of  the  spotting  fluid  and  the 
drilling  fluid  that  has  been  contaminated 
by  the  spotting  oil.  Once  segregated,  the 
contaminated  drilling  fluid  can  be 
disposed  of  in  an  environmentally 
acceptable  manner. 

Proper  initial  engineering  of  the 
various  systems  is  essential  to  proper 
operation  and  ease  of  maintenance.  The 
use  of  spare  equipment  is  a  requirement 
for  continual  operation  when 
breakdowns  occur.  Selection  of  proper 
treatment  chemicals.to  insure  optimum 
pollutant  removals,  is  essential.  Alarms 
should  be  provided  to  make  the  operator 
aware  of  off-normal  conditions  so 
corrective  action  can  be  taken. 
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Careful  planning,  good  engineering 
and  a  commitment  on  the  part  of  the 
operating,  maintenance  and 
management  personnel  are  needed  to 
ensure  that  the  full  benefits  of  all 
pollution  reduction  facilities  are 
realized. 

The  Agency  solicits  comment  on 
whether  the  final  regulation  should 
include  best  management  practices  and 
what  substantive  areas  should  be 
addressed. 

XVI.  Upset  and  Bypass  Provisions 

A  recurring  issue  of  concern  has  been 
whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upset"  or  "bypass." 
An  upset,  sometimes  called  an 
"excursion",  is  an  unintentional 
noncompliance  occurring  for  reasons 
beyond  the  reasonable  control  of  the 
permittee.  It  has  been  argued  that  an 
upset  provision  is  necessary  in  EPA's 
effluent  limitations  because  such  upsets 
will  inevitably  occur  even  in  properly 
operated  control  equipment  Because 
technology  based  limitations  require 
only  what  technology  can  achieve,  it  is 
claimed  that  liability  for  such  situations 
is  improper.  When  confronted  with  this 
issue,  courts  have  disagreed  on  whether 
(in  explicit  upset  or  excursion  exemption 
is  necessary,  or  whether  upset  or 
excursion  incidents  may  be  handled 
through  EPA's  exercise  of  enforcement 
discretion.  Compare  Marathon  Oil  Co.  v. 
EPA.  564  F.2d  1253  (9th  Cir.  1977)  with 
Weyerhaeuser  v.  Castle.  590  F.2d  1011 
(DC.  Cir.  1978),  and  Com  Refiners 
Association,  et  al.  v.  Costle.  594  F.2d 
1223  (8th  Cir.,  1979).  See  also  American 
Petroleum  Institute  v.  EPA.  540  F.2d  1023 
(lOth  Cir.  1976):  CPC  International.  Inc. 
V.  Train.  540  F.2d  1320  (8th  Cir.  1976): 
iind  FMC  Corp.  v.  Train.  539  F.2d  973 
14th  Cir.  1976). 

A  bypass  is  an  act  of  intentional 
noncompliance  during  which  waste 
treatment  facilities  are  circumvented 
because  of  an  emergency  situation.  EPA 
has  in  the  past  included  bypass 
provisions  in  NPDES  permits. 

The  Agency  has  determined  that  both 
upset  and  bypass  provisions  should  be 
included  in  NPDES  permits.  (See  40  CFR 
122.41  (m)  and  (n).  published  at  48  FR 
14168.  April  1. 1983.)  The  upset  provision 
estcil>lishes  an  upset  as  an  affirmative 
defense  to  prosecution  for  violation  of 
technology-based  effluent  limitations 
The  bypass  provision  authorizes 
bypassing  to  prevent  loss  of  life, 
personal  injury,  or  severe  property 
damage.  Consequently,  permittees  in  the 
offshore  segment  of  this  industry  will  be 
entitled  to  upset  and  bypass  provisions 


in  NPDES  permits.  Thus,  these  proposed 
regulations  do  not  address  these  issues. 

XVII.  Variances  and  Modifications 

Upon  the  promulgation  of  final 
regulations,  the  effluent  limitations  for 
the  appropriate  subcategory  must  be 
applied  in  all  Federal  and  State  NPDES 
permits  thereafter  issued  to  direct 
dischargers  in  the  oil  and  gas  extraction 
industry. 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fundamentally  different 
factors"  variance.  See  E.I.  duPont  de 
Nemours  and  Co.  v.  Train.  430  U.S.  112 
(1977):  Weyerhaeuser  Co.  v.  Costle. 
supra:  EPA  v.  National  Crushed  Stone 
Association,  et  al.  449  U.S.  64  (1^). 
This  variance  recognizes  that  there  may 
be  factors  concerning  a  particular 
discharger  that  are  fundamentally 
different  from  the  factors  considered  in 
this  rulemaking.  This  variance  clause 
was  originally  set  forth  in  EPA's  1973- 
1976  industry  regulations.  It  is  now 
included  in  the  NPDES  regulations  and 
will  not  be  included  in  specific  industry 
regulations.  See  the  NPDES  regulation, 
40  CFR  125,  Subpart  D,  44  FR  32854, 
32893  (June  7. 1979).  45  FR  33512  (May 
19, 1980),  46  FR  9460  (January  28. 1981), 
and  47  FR  52309  (November  19, 1982)  for 
the  text  and  explanation  of  the 
"fundamentally  different  factors" 
variance. 

Dischargers  subject  to  BAT  and  BCT 
limitations  are  also  eligible  for  EPA's 
"fundamentally  different  factors" 
variance.  In  addition.  BAT  limitations 
for  nonconventional  pollutants  may  be 
modified  under  sections  301  (c)  and  (g) 
of  the  Act.  Section  301(1)  precludes  the 
Administrator  from  modifying  BAT 
requirements  for  any  pollutants  which 
are  on  the  toxic  pollutant  list  under 
section  307(a)(1)  of  the  Act. 

The  economic  modification  section 
(301(c))  gives  the  Administrator 
authority  to  modify  BAT  requirements 
for  nonconventional  pollutants  for 
dischargers  who  file  a  permit 
application  after  July  1, 1977.  upon  a 
showing  that  such  modified 
requirements  will:  (1)  represent  the 
maximum  use  of  technology  within  the 
economic  capability  of  the  owner  or 
operator  and  (2)  result  in  reasonable 
further  progress  toward  the  elimination 
of  the  discharge  of  pollutants. 

The  environmental  modification 
section  (301(g))  allows  the 
Administrator,  with  the  concurrence  of 
the  State,  to  modify  limitations  for 
nonconventional  pollutants  from  any 
point  source  upon  a  showing  by  the 
owner  or  operator  of  such  point  source 
satisfactory  to  the  Administrator  that: 


(a)  Such  modified  requirements  will 
result  at  a  minimum  in  compliance  with 
BPT  limitations  or  any  more  stringent 
limitations  necessary  to  meet  water 
quality  standards; 

(b)  Such  modification  will  not 
interfere  with  the  attainment  or 
maintenance  of  that  water  quality  which 
shall  assure  protection  of  public  water 
supplies,  and  the  protection  and 
propagation  of  a  balanced  population  of 
shellfish,  fish,  and  wildlife,  and  allow 
recreational  activities,  in  and  on  the 
water  and  such  modification  will  not 
result  in  the  discharge  of  pollutants  in 
quantities  wHich  may  reasonably  be 
anticipated  to  pose  an  unacceptable  risk 
to  human  health  or  the  environment 
because  of  bioaccumulation,  persistency 
in  the  environment,  acute  toxicity, 
chronic  toxicity  (including 
carcinogenicity,  mutagenicity  or 
teratogenicity),  or  sjpergistic 
propensities. 

Section  301(j)(l)(B)  of  the  Act  requires 
that  application  for  modifications  under 
section  301  (c)  or  fe)  must  be  filed  within 
270  days  after  the  promulgation  of  an 
applicable  effluent  guideline.  For  further 
details,  see  43  FR  40859,  September  13, 
1978. 

XVIII.  Relationship  to  NPDES  Permits 

The  effluent  limitations  in  these 
regulations  will  be  applied  to  individual 
dischargers  through  NPDES  permits 
issued  by  EPA  or  approved  State 
agencies  under  section  402  of  the  Act. 
The  preceding  section  of  this  preamble 
discussed  the  binding  effect  of  this 
regulation  on  NPDES  permits,  except  to 
the  extent  that  variances  and 
modifications  are  expressly  authorized. 
This  section  describes  several  other 
aspects  of  the  interaction  of  these 
regulations  with  NPDES  permits. 

One  matter  that  has  been  subject  to 
different  judicial  views  is  the  scope  of 
NPDES  permit  proceedings  in  the 
absence  of  effluent  limitations, 
guidelines,  and  standards.  Under  current 
EPA  regulations,  states  and  EPA  regions 
that  issue  NPDES  permits  before 
regulations  are  promulgated  do  so  on  a 
case-by-case  basis  on  consideration  of 
the  statutory  factors.  See  U.S.  Steel 
Corp.  V.  Train.  556  F.2d  844.  854  (7th  Cir. 
1977.)  In  these  situations.  EPA 
documents  and  draft  documents 
(including  these  proposed  regulations 
and  supporting  documents)  are  relevant 
evidence,  but  are  not  binding  in  NPDES 
permit  proceedings.  (See  44  FR  32854, 
June  7, 1979.) 

Another  noteworthy  topic  is  the  effect 
of  this  regulation  on  the  powers  of 
NPDES  permit-issuing  authorities.  The 
promulgation  of  this  regulation  does  not 
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restrict  the  power  of  any  permit-issuing 
authority  to  act  in  any  manner 
consistent  with  law  or  these  or  any 
other  EPA  regulations,  guidelines,  or 
policy.  For  example,  to  the  extent  that 
State  water  quality  standards  or  other 
provisions  of  State  or  Federal  law 
require  limitation  of  pollutants  not 
covered  by  this  regulation  {or  require 
more  stringent  limitations  on  covered 
pollutants),  such  limitations  must  be 
applied  by  the  permit-issuing  authority. 

One  additional  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
NPDES  enforcement  program,  many 
aspects  of  which  have  been  considered 
in  developing  this  regulation.  The 
Agency  wishes  to  emphasize  that, 
although  the  Clean  Water  Act  is  a  strict 
liability  statute,  the  limitation  of 
enforcement  proceedings  by  EPA  is 
discretionary  {Sierra  Club  v.  Train.  527 
F.2d  485.  5th  Cir.  1977).  EPA  has 
exercised  and  intends  to  exercise  that 
discretion  in  a  manner  that  recognizes 
and  promotes  good  faith  compliance 
efforts  and  conserves  enforcement 
resources  for  those  who  fail  to  make 
good  faith  efforts  to  complv  with  the 
Act. 

XIX.  Summary  of  Public  Participation 

The  Agency  has  had  contact  with 
individual  companies  in  the  industry 
and  with  associations  such  as  the 
Offshore  Operators  Committee,  the 
Petroleum  Equipment  Suppliers 
Association,  the  Western  Oil  and  Gas 
Association,  the  Alaska  Oil  and  Gas 
Association,  and  the  American 
Petroleum  Institute  during  the  collection 
of  information  and  data  basic  to  this 
proposal.  Information  supplied  by  these 
groups  was  used  in  the  development  of 
this  proposal.  The  Agency  has  also  met 
with  or  received  comments  from  other 
organizations  such  as  the  Natural 
Resources  Defense  Council  and  the 
Sierra  Club.  The  Agency  held  meetings 
on  BAT  permits  based  upon  best 
professional  judgement  and  to  solicit 
input  from  the  above  groups,  the  general 
public,  and  the  states  in  Denver. 
Colorado  on  June  11-12, 1984  and  in 
Santa  Barbara.  California  on  July  27-29. 
1984. 

XX.  Alternative  Approaches  to 
Regulation 

A.  Diesel  Oil  Recovery 

During  the  drilling  of  a  well,  the 
addition  of  oil  ("pill")  may  be  required 
to  free  a  stuck  drill  bit  or  string.  The 
type  of  oil  typically  used  is  diesel  oil. 
This  oil,  when  added,  would  "most  likely 
cause  the  drilling  fluid  to  exceed  effluent 
limitations  for  free  oil  (sheen)  and 
toxicity  (LC-50).  which  would  make  it 


unacceptable  for  discharge.  If  the 
portion  of  the  drilling  fluid  that  contains 
the  diesel  oil  can  be  segregated  from  the 
rest  of  the  driUing  fluid  system  and 
removed  ("pill"  removal  or  recovery), 
then  it  could  be  disposed  of  in  an 
environmentally  acceptable  manner. 
Then  the  remainder  of  the  spent  drilling 
fluid  system  has  a  higher  likelihood  of 
meeting  the  free  oil  and  toxicity 
limitations  and  may  be  acceptable  for 
discharge. 

The  volume  of  drilling  wastes  that 
must  be  removed  from  the  drilling  fluid 
system  to  assure  recovery  of  all  spotting 
fluids  is  yet  to  be  determined.  The 
Agency  is  currently  developing  an 
information  collection  program  to 
resolve  such  technical  issues.  This 
information  will  be  considered  during 
development  of  the  final  regulations, 
which  could  result  in  the  allowable 
discharge  of  drilling  fluids  to  which 
diesel  oil  pills  have  been  added, 
provided  effective  pill  removal/recovery 
practices  are  implemented.  The  Agency 
solicits  comments  on  this  approach  to 
the  regulation  of  drilling  fluids  and  drill 
cuttings. 

B.  Specific  Pollutant  Approach 

The  Agency  is  considering  an 
alternate  approach  to  the  regulation  of 
waste  discharges  for  this  industry 
segment  v^rhereby  specific  pollutants 
would  be  limited  instead  of  formulations 
or  compounds.  For  example,  rather  than 
regulating  "diesel  oil"  as  a  pollutant 
parameter,  one  or  more  of  its  toxic 
pollutant  constituents  would  be 
regulated.  For  diesel  oil  this  could 
include  benzene,  toluene,  ethylbenzene. 
and  naphthalene.  The  Agency  will 
consider  this  approach  when  revievking 
the  comments  on  the  proposed 
limitations.  Those  commenters 
criticizing  proposed  toxicity  limitations 
or  a  prohibition  on  the  discharge  of 
diesel  oil  should  address  the  alternative 
of  specific  numeric  limitations  on  the 
priority  pollutant  constituents  of  drilling 
fluids  and  additives. 

C.  Alternatives  for  Regulating  Produced 
Water  Discharges 

The  Agency  is  evaluating  several 
alternative  approaches  to  NSPS  for 
produced  water  other  than,  or  combined 
with,  the  water  depth  basis  for 
reinjection  selected  for  today's  proposed 
regulations. 

One  alternative  approach  is  to  target 
zero  discharge  requirements  to  those 
platforms  which  use  biocides  or  other 
chemicals  in  their  produced  water 
handling  systems,  regardless  of  facility 
type  or  location.  In  other  words,  those 
facilities  that  use  biocides  or  other 
chemicals  would  be  required  to  meet  a 


zero  discharge  standard  for  produced 
water.  Another  approach  twuld  be  to 
regulate  the  types  and  discharge  levels 
of  any  biocides  used  as  well  as  other 
pollutants  added  to  produced  water 
wastestreams.  This  could  be 
accomplished  by  meeting  a  toxicity- 
based  effluent  limitation  through  use  of 
less  toxic  biocides.  i.e..  product 
substitution,  or  by  limiting  the  quantities 
of  biocides  or  other  chemicals  used. 

The  Agency  will  be  performing  an 
extensive  survey  on  the  use  and 
discharge  of  biocides  and  other 
chemicals  in  produced  water  by  existing 
offshore  facilities  in  order  to  evaluate 
the  appropriateness  and  feasibility  of 
this  type  of  approach.  This  information 
will  be  considered  during  development 
of  the  final  regulations.  Upon  analysis  of 
this  information,  the  Agency  may  select 
a  final  regulatory  option  for  produced 
water  based  upon  reinjection  for 
facilities  that  use  biocides  or  other 
chemicals,  product  substitution  to 
require  the  use  of  less  toxic  or  persistent 
biocides  and  chemicals,  establishing 
effluent  limitations  and  standards  to 
limit  the  quantities  of  biocides  and 
chemicals,  or  an  option  based  on  a 
combination  of  these  three  approaches. 

The  Agency  is  also  evaluating  the 
appropriateness  of  imposing  the  zero 
dischai^ge  requirement  for  new  source 
facilities  located  in  the  Gulf  of  Mexico 
in  water  depths  of  less  than  the  20  meter 
isobath  appearing  in  today's  proposed 
NSPS  regulations.  This  includes 
estimating  the  number,  size  and  type  of 
facilities  to  be  located  in  such  waters, 
and  analysis  of  differential  costs,  and 
amount  of  pollutants  removed  compared 
to  the  depth  bases  of  today's  NSPS 
proposal  for  produced  water. 

The  Agency  will  be  performing  a 
tract-by-tract  assessment  of  water  depth 
to  obtain  NSPS  profile  and  costing 
information  in  order  to  properiy 
characterize  this  segment  of  NSPS 
offshore  platforms.  This  information  will 
be  considered  during  development  of  the 
flnal  regulations. 

D.  Oil  Content  Limitations 

The  Agency  is  considering  the 
establishment  of  quantitative  effluent 
limitations  and  standards  on  oil  content. 
which  would  replace  either  the  \isil>k: 
sheen  or  static  sheen  detection  method 
for  determining  compliance  with  the 
prohibition  on  discharges  of  free  oil. 
Such  an  alternative  limitation  could 
apply  to  deck  drainage,  drilling  fluids, 
drill  cuttings,  well  treatment  fluids,  and 
produced  sand  waste  streams.  The 
Agency  solicits  comment  on  this 
alternative. 
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XXI.  Solicitation  of  Comments 

The  Agency  invites  and  encourages 
comments  on  any  aspect  of  these 
proposed  regulations,  but  is  particularly 
interested  in  receiving  comments  on  the 
issues  hsted  below,  the  alternative 
approaches  to  regulation  discussed  in 
Section  XX,  and  on  the  "clearinghouse" 
approach  to  drilling  fluids  (NSPS  and 
BAT  Option  2).  In  order  for  the  Agency 
to  evaluate  views  expressed  by 
commenters.  the  comments  should 
contain  specific  data  and  information  to 
support  their  views. 

1.  The  Agency  does  not  have  adequate 
information  on  whether  an  operator  can 
determine  prior  to  the  commencement  of 
production  operations  whether  biocides 
or  other  chemicals  will  be  required 
during  such  production  operations.  The 
Agency  is  requesting  additional 
information  to  determine  whether  an 
operator  can  determine  in  advance  of 
development  and  production  whether  it 
will  need  biocides  or  other  chemicals. 
This  information  will  be  used  to 
determine  whether  an  operator  could 
plan  during  design  and  construction  of  a 
new  facility  for  compliance  with 
limitations  and  standards  based  upon 
biocide  or  other  chemical  usage. 

2.  The  Agency's  information  on 
biocides  is  based  on  the  registration  of 
various  pesticides  with  EPA's  Office  of 
Pesticides.  The  Agency's  approach  to 
determining  which  biocides  are  used 
and  quantities  of  use  is  presented  in  the 
EPA  report  titled  Biocides  in  Use  on 
Offshore  Oil  and  Gas  Platforms  and 
Rigs.  The  Agency  is  soliciting  additional 
data  on  the  actual  use  and  application 
rates  of  biocides.  In  addition,  the 
Agency  invites  commentsdnd 
supporting  data  on  altemvtives  to 
biocides  for  control  of  bacteria. 

3.  The  Agency's  evaluation  of  various 
treatment  technologies  shows  that  only 
reinfection  of  produced  water  effectively 
reduces  priority  pollutant  discharges 
associated  with  produced  water.  In 
particular.  EPA  concluded  that  BPT 
technologies  are  not  effective  in 
reducing  priority  pollutant  levels.  The 
Agency  invites  comments  on  the  use  of 
other  treatment  technologies  that  reduce 
or  eliminate  priority  pollutants  in 
produced  water  discharges  from 
offshore  operations. 

4.  The  Agency's  estimate  of  new 
source  compliance  costs  for  zero 
discharge  of  produced  water  in  the  Gulf 
of  Mexico  is  based  on  a  projection  of 
platforms  in  depths  of  50  feet 
(approximately  15  meters)  and 
extrapolated  to  20  meters.  The  Agency 
will  be  performing  tract-by-tract 
assessments  to  determine  whether  a 
zero  discharge  requirement  for  water 


depths  less  than  the  20  meter  isobath 
would  be  more  appropriate  for  the  Gulf 
of  Mexico.  The  Agency  will  also  use  this 
information  to  refine  its  cost  estimates 
for  today's  proposed  NSPS  option  for 
produced  water.  The  Agency  invites 
interested  parties  to  suggest  approaches 
and  provide  information  to  perform  this 
assessment. 

5.  The  Agency  has  limited  information 
on  the  mercury  and  cadmium  content  in 
foreign  and  domestic  sources  of  barite. 
The  Agency  also  has  limited  data  on  the 
effect  that  blending  of  different  barite 
sources  has  on  barite  metals  content. 
For  purposes  of  its  economic  analysis 
supporting  today's  proposal,  the  Agency 
assumed  a  fifteen  percent  increase  in 
the  price  of  barite  to  reflect  the 
additional  storage,  maintenance, 
transportation,  and  monitoring  costs 
associated  with  providing  offshore 
operations  with  barite  of  low  toxic 
metals  content.  The  Agency  invites 
comments  and  supporting  data  on  the 
availability  of  barite  with  low  metals 
content  and  the  priority  pollutant 
content  of  barite. 

The  Agency  also  has  limited 
information  on  the  heavy  metals  content 
of  drilling  mud  clays  and  additives  and 
seeks  to  determine  whether  their  toxic 
metals  content  warrants  regulation  on  a 
national  basis.  The  Agency  solicits 
additional  information  on  the 
concentrations  of  mercury,  cadmium, 
and  other  toxic  metals  in  the  basic 
drilling  mud  clays,  such  as  bentonite. 
attapulgite  and  hematite. 

8.  The  Agency  intends  to  prepare  cost 
estimates  for  the  application  of  add-on 
technologies  for  the  handling  and 
treatment  of  produced  water,  drilling 
fluids,  drill  cuttings  and  deck  drainage 
waste  streams  from  existing  offshore  oil 
and  gas  facilities.  In  the  performance  of 
this  work,  an  important  element  will  be 
retrofit  costs  to  install  new  equipment 
on  existing  platforms.  These  costs  would 
include  platform  addition  costs, 
auxiliary  platform  costs  and  equipment 
rearrangement  costs.  The  Agency 
solicits  such  costs,  including  geographic 
cost  multipliers  for  use  in  preparing  the 
estimates.  Comments  received  on  the 
subject  should  be  in  a  form  usable  for 
the  intended  purpose,  with  appropriate 
references  to  substantiate  their  bases. 

7.  The  proposed  NSPS  regulation  for 
produced  water  is,  in  part,  based  on 
improved  operation  of  BPT  treatment  to 
achieve  oil  and  grease  levels  in  the 
produced  water  discharge  which  are 
lower  than  BPT  levels.  The  Agency 
believes  that  incremental  costs  beyond 
BPT  to  achieve  a  59  mg/1  maximum  oil 
and  grease  standard  will  be  minimal  but 
some  costs  will  be  realized.  The  Agency 
solicits  comments  on  the  cost 


differential  to  meet  the  lower  oil  and 
grease  level,  realizing,  however,  that 
new  sources  will  not  incur  retrofit 
expenses.  These  costs  could  include  the 
cost  of  increased  chemical  use  and  more 
operator  labor. 

8.  In  the  preparation  of  capital  cost 
estimates,  the  Agency  used  various 
geographic  and  location  cost  multipliers 
to  determine  installed  equipment  costs 
and  to  adjust  the  base  costs  of  facilities 
(which  were  prepared  for  the  Gulf  of 
Mexico)  to  other  geographic  locations. 
These  other  locations  are:  Atlantic 
Coast,  California  Coast.  Cook  Inlet/ 
Shelikof  Strait.  Norton  Basin.  Gulf  of 
Alaska,  and  the  Beaufort  Sea.  The 
Agency  solicits  comments  on  the 
accuracy  of  the  factors  used,  which  are 
presented  in  Section  XII  A.  of  this 
preamble. 

9.  During  the  data  gathering  programs 
for  the  development  of  today's  proposed 
regulations,  the  Agency  was  unable  to 
obtain  sufficient  information  on  the  oil 
content  of  drill  cuttings  before  and  after 
application  of  cuttings  washer 
technology  with  which  to  establish 
national  effluent  limitations.  While 
some  information  was  available,  the 
Agency  does  not  believe  that  the  data 
base  is  complete  enough  to  be  used  for 
the  formulation  of  national  regulations. 
Therefore,  the  Agency  solicits 
comments,  including  empirical  data,  on 
the  oil  content  of  drill  cuttings  before 
and  after  washing.  This  includes  water 
wash,  solvent  cleaning  and  thermal 
processing  technologies.  This 
information  is  solicited  for  the  use  of 
both  diesel  oil  and  mineral  oil  as 
lubricity  agents  or  spotting  fluids  for  the 
drilling  of  offshore  oil  and  gas  wells.  In 
addition,  the  Agency  is  considering  and 
solicits  comments  on  the 
appropriateness  of  establishing  effluent 
limitations  on  oil  content  for  drill 
cuttings  in  addition  to  the  limitations  on 
free  oil,  diesel  oil  and  oil-based  drilling 
fluids  in  the  proposed  options  for  NSPS 
and  BAT. 

10.  The  Agency  is  aware  that  at  least 
two  other  processes  exist  for  the 
treatment  and  disposal  of  drilling  fluids, 
namely  detoxification  and  solidification. 
These  are  relatively  new  technologies 
and,  as  such,  were  not  considered  by  the 
Agency  for  this  proposed  rulemaking. 
The  Agency  solicits  comments  on  the 
applicability  of  these  two  technologies 
for  the  offshore  subcategory,  and  seeks 
information  on  cost,  energy  and 
nonwater  quality  aspects  of  using  these 
techniques  to  process  and  dispose  of 
drilling  fluid  waste  streams. 

11.  The  Agency  requests  comment  on 
all  aspects  of  the  static  sheen  test  as 
presented  in  Appendix  1  of  today's 
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proposed  regulations.  The  Agency 
particularly  invites  comment  on  the 
sample  volumes,  method  of  observation 
for  sheen,  and  precision  (reproducibility) 
of  the  proposed  method. 
''  12.  The  Agency  requests  comment  on 
all  aspects  of  the  diesel  oil  analytical 
method  as  presented  in  Appendix  2  of 
today's  proposed  regulations  for  use  on 
drilling  fluids  and  drill  cuttings  waste 
streams. 

13.  The  Agency  requests  comment  on 
the  appropriateness  of  establishing  a 
limitation  or  standard  on  oil  and  grease 
for  deck  drainage  in  addition  to,  or 
instead  of,  a  prohibition  on  the 
discharge  of  free  oil. 

XXII.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  major  regulations. 
The  primary  purpose  of  the  Executive 
Order  is  to  ensure  that  regulatory 
agencies  carefully  evaluate  the  need  for 
taking  the  regulatory  action.  Major  rules 
are  those  which  impose  a  cost  on  the 
economy  of  $100  million  a  year  or  more 
or  have  certain  other  economic  impacts. 
This  regulation  is  not  a  major  regulation 
because  its  annualized  cost  of  $91.5 
million  (1983  dollars)  is  less  than  $100 
million  and  it  meets  none  of  the  other 
criteria  specified  in  paragraph  (b)  of 
Executive  Order  12291. 

XXIU.  Regulatory  Flexibility  Analysis 

Pub.  L.  96-354  requires  EPA  to  prepare 
an  Initial  Regulatory  Flexibility  Analysis 
for  all  proposed  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
may  be  done  in  conjunction  with  or  as 
part  of  any  other  analysis  conducted  by 
the  Agency.  The  economic  impact 
analysis  described  above  indicates  that 
there  will  not  be  a  signiHcant  impact  on 
any  segment  of  the  regulated  population. 
Additionally,  the  analysis  has 
determined  that  none  of  the  oil  and  gas 
development  companies  directly 
affected  by  the  regulation  are  small 
businesses.  Therefore,  a  formal 
regulatory  flexibility  analysis  is  not 
required. 

XXIV.  OMB  Review 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  written  comments  from  OMB 
to  EPA  and  any  EPA  responses  to  those 
comments  are  available  for  public 
inspection  at  Room  M24(M.  U.S.  EPA. 
401  M  Street,  S.W.,  Washington.  D.C. 
20460  from  9K)0  a.m.  to  4:00  p.m.  Monday 
through  Friday,  excluding  Federal 
holidays. 


XXV.  Ust  of  Subjects  in  40  CFR  Part  435 

Oil  and  gas  extraction,  Waste 
treatment  and  disposal.  Water  pollution 
control. 

XXVI.  Appendices 

Appendix  A — Abbreviations,  Acronynu,  and 
Other  Terms  Used  in  thia  Notice 

Act— The  Clean  Water  Act. 

Agency — The  U.S.  Environmental 
Protection  Agency. 

API — American  Petroleum  Institute. . 

BAT — The  best  available  technology 
economically  achievable,  under  Section 
304(b)(2)(B)  of  the  Act. 

BCT — The  best  conventional  pollutant 
control  technology. 

BDT — The  best  available  demonstrated 
control  technology  processes,  operating 
methods,  or  other  alternatives,  including 
where  practicable,  a  standard  permitting  no 
discharge  of  pollutants  under  Section 
306(a)(1)  of  the  Act. 

BMP— Best  management  practices  under 
Section  304(e)  of  the  Act. 

BOD — Biochemical  oxygen  demand. 

BPT — The  best  practicable  control 
technology  currently  available,  under  Section 
304(b)(1)  of  the  Act. 

Bypass — An  act  of  intentional 
noncompliance  during  which  waste  treatment 
facilities  are  circumvented  because  of  an 
emergency  situation. 

Clean  Water  Act— The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
(33  U.S.C.  1251  et  seq.).  as  amended  by  the 
Clean  Water  Act  of  1977  (Pub.  L.  95-217), 

COD — Chemical  oxygen  demand. 

Direct  discharger — A  facility  which 
discharges  or  may  discharge  pollutants  to 
waters  of  the  United  States. 

LC-50— The  concentration  of  a  test 
material  that  is  lethal  to  50  percent  of  the  test 
organisms  in  a  bioassay. 

NPDES  Permit— A  National  Pollutant 
Discharge  Elimination  System  permit  issued 
under  Section  402  of  the  Act. 

NRDC — Natural  Resources  Defense 
Council. 

NSPS — New  source  performance  standards 
under  Section  306  of  the  Act. 

OOC — Offshore  Operators  Committee. 

PESA — Petroleum  Equipment  Suppliers 
Association. 

Priority  Pollutants — ^The  65  pollutants  and 
classes  of  pollutants  declared  toxic  under 
Section  307(a)  of  the  Act.  Appendix  C 
contains  a  listing  of  specific  elements  and 
compounds. 

RCRA — Resource  Conservation  and 
Recovery  Act  (Pub.  L.  94-580)  of  1976. 
Amendments  to  Solid  Waste  Disposal  Act. 

SPCC — A  spill  prevention  control  and 
countermeasure  plan  required  under  Section 
311(1)  of  the  Act. 

Spot — The  introduction  of  oil  to  a  drilling 
fluid  system  for  the  purpose  of  freeing  a  stuck 
drill  bit  or  string. 

TOC— Total  organic  carbon. 

Upset — An  unintentional  noncompliance 
occurring  for  reasons  beyond  the  reasonable 
control  of  the  permittee. 

WOGA— Western  Oil  and  Gas 
Association. 
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Appendix  G— 126  Priocity  PoUutaols 

Acenaphthene 

Acrolein 

Acrylonitrile 

Benzene 

Benzidine 
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Carbon  tetrachloride  (tetrachloromethane) 

rhlorobenzeie 

1 .2,4-trichlorobenzene 

liexachlorobcnzene 

1.2-dichioroethane 

1.1,1-trichloroethane 

Mexachloroetha  ne 

l.l-dichloroethane  r> 

1,1,2-trichloroethane  ^ 

1.1,2,2-tetrachloroethane 

Chloroethane 

Bis(2-chloroethyl]  elher 

2-cliloroethyl  vinyl  ether  (mixed) 

2-chloronaphtha  ler.e 

2,4.6- trichlorophenol 

Parachlorometa  cresol 

Chloroform  (trichloromethane) 

2-chlorophenol 

1,2-dichloro  benzene 

1,3-dichlorobenzene 

1.4-dichlorobenzene 

3,3-dichlorobenz)dine 

l.l-dichloroethylene 

1,2-trans-dichloroethylene 

2,4-dichIorophenol 

1.2-dichloropropane 

1.2-dichloropropylene  (1,3-dichloropropene] 

2.4-dimethylphenol 

2,4-dinitrololuene 

2,6-dinitrotoluene 

1.2-diphenyIhydrazine 

Ethylbenzene 

Fluoranthene 

4-chlorophenyI  phenyl  ether 

4-bromophenyl  phenyl  ether 

Bi9(2-chlaroisopropyl)  ether 

Bi3(2-chIoroethoxy)  methane 

Methylene  chloride(dichloromethane) 

Methyl  chloride  (dichloromethane) 

Methyl  bromide  (bromomethane) 

Bromofonn  (thbromomethane) 

Dichlorobromomethane 

Chlorodibromomethane 

Hexachlorobutadiene 

Hexachlorocyclopentadiene 

Isophorone 

Naphthalene 

Nitrobenzene 

2-nitrophenol 

4-nitTophenol 

2,4-dinitrophenol 

4.6-dinitro-o-cre8ol 

N-nitrosodimethylamine 

N-nitrosodiphenylamine 

N-nitro8odi-n-propylamine 

Pentachlorophenol 

Phenol 

Bis(2-ethylhexyl)phthalate 

Butyl  benzyl  phthalate 

Di-N-Butyl  Phthalate 

Di-n-Octy!  phthalate 

Diethyl  Phthalate 

Dimethyl  phthalate 

1 .2-benzanthracene  (benzo(a)anthracene) 

Benzo(a)p>Tene  (3.4-benzo-pyrene) 

3.4-Benzofluoranthene(benzo(b)fluoranthene) 

11,12- 

benzofluoranthene(benzo(b)fluoranthene) 
Chrysene 
Acenaphthylene 
Anthracene 

l,12-benzoperylene(benzo(ghi)perylene) 
Fluorene 
Phenanthrene 
1,2,5,&- 

dibenzanthracene(dibenzo(h)anthracene) 


Indeno(l,2,3-cd)pyrene(2,3-o-phenylene 

pyrene) 
Pyrene 

Tetrachloroethylene 
Toluene 

Trichloroethylene 
Vinyl  chloride  (chloroethylene) 
Aldrin 
Dieldrin 
Chlordane  (technical  mixture  and 

metabolites) 
4,4-DDT 

4,4-DDE(p.p-DDX) 
4,4-DDD(p.p-TDE) 
Alpha-endosulfan 
Beta-endosulfan 
Endosulfan  sulfate 
Endrin 

Endrin  aldehyde 
Heptachlor 
Heptachlor  epoxide  (BHC- 

hexachlorocyclohexane) 
Alpha-BHC 
Beta-BHC 

Camma-BFIC(lindane) 
Delta-BHC(PCB-poIychlorinatedbiphenyl9) 
PCB-1242(Arochlor  1242) 
PCB-1254(  Arochlor  1254) 
PCB-1221(Arochlor  1221) 
PCB-1232(Arochlor  1232) 
PCB-124«(Arochlor  1248) 
PCB-1260(Arochlor  1260) 
PCB-1016(Arochlor  1016) 
Toxaphene 
Antimony 
Arsenic 
Asbestos 
Beryllium 
Cadmium 

Chromium  -    , 

Copper 

Cyanide,  Total 
Lead 
Mercury 
Nickel 
Selenium 
Silver 
Thallium 
Zinc 
2,3,7,a-tetrachIoro-dibenzo-p-dioxin  (TCDD) 

Appendix  D — Major  Documents  Supporting 
the  Proposed  Regulation 

With  the  exception  of  the  first  document 
listed  in  each  of  the  following  subsections,  all 
documents  are  available  only  for  public 
inspection  and  copying  at  Room  2404,  U.S. 
EPA.  401  M  St..  S.W..  Washington,  DC.  from 
9:00  am  to  4:00  pm  Monday  through  Friday, 
excluding  Federal  holidays.  The  first 
document  listed  in  each  section  may  be 
obtained  by  contacting  the  individuals  listed 
in  the  Addresses  section  of  this  preamble. 

Technology  and  Cost  Reports 

1.  Development  Document  for  Proposed 
Effluent  Limitations  Guidelines  and  New 
Source  Performance  Standards  for  the 
Offshore  Segment  of  the  Oil  and  Gas 
Extraction  Point  Source  Category,  EPA  440/ 
1-85/0556. 

2.  Assessment  of  Existing  Data  for  the 
Offshore  Oil  and  Gas  Extraction  Industry. 
October  6, 1980. 

3.  Technical  Feasibility  of  Brine  Reinjection 
for  the  Offshoce  Oil  and  Gas  Extraction 
Industry,  May.  1981. 


4.  Sampling  and  Logistics  Plan  for  EPA 
Priority  Pollutant  Sampling  Program,  Offshore 
Oil  and  Gas  Extraction  Industry,  October  5. 
1981. 

5.  Evaluation  of  Analytical  Data  Obtained 
from  the  Gulf  of  Mexico  Sampling  Program, 
Offshore  Oil  and  Gas  Extraction  Industry, 
Volumes  I  and  II,  February  4, 1983. 

6.  Review  of  Drill  Cuttings  Washer 
Systems.  Offshore  Oil  and  Gas  Extraction 
Industry,  October  14. 1983. 

7.  Technologies  for  the  Onshore  Treatment 
of  Produced  Waters  from  Offshore  Oil  and 
Gas  Platforms.  December.  1983. 

8.  Results  of  Laboratory  Analyses  on 
Drilling  Fluids  and  Cuttings.  April  3, 1984. 

9.  Acute  Toxicity  of  Eight  Laboratory- 
Prepared  Generic  Drilling  Fluids  to  Mysids. 
May.  1984. 

10.  Acute  Toxicity  of  Suspended  Particulate 
Phase  of  Drilling  Fluids  Containing  Diesel 
Fuels.  May.  1984. 

11.  Results  of  the  Drilling  Fluids  Research 
Program  Sponsored  by  EPA's  Gulf  Breeze 
Environmental  Research  Laboratory,  1976- 
1984,  and  Their  Application  to  Hazard 
Assessment,  EPA-600/4-84-055,  June,  1984. 

12.  Summary  of  Cost  Estimates  for  Systems 
to  Treat  Produced  Water  Discharges  in  the 
Offshore  Oil  and  Gas  Industry  to  Meet  BAT 
and  NSPS,  June  28. 1984. 

13.  Application  of  the  Proposed  Best 
Conventional  Pollutant  Control  Technology 
(BCT)  Cost  Tests  on  Produced  Water- 
Onshore  Oil  and  Gas  Extraction  Industry, 
June  28. 1984. 

14.  Cost  of  Offshore  Cuttings  Washer 
Systems.  Offshore  Oil  and  Gas  Extraction 
Industry.  September  12, 1983.  revised  June, 
1984. 

15.  Technical  Memorandum:  Costs  of  Drill 
Cuttings  Washing  and  Mud  and  Cuttings 
Transportation  to  Shore  and  Land  Disposal 
for  the  Offshore  Oil  and  Gas  Industry — Gulf 
of  Mexico.  April  1984,  revised  July  5, 1984. 

Environmental  Reports 

1.  Assessment  of  Environmental  Fate  and 
Effects  of  Discharges  From  Offshore  Oil  and 
Gas  Operations,  1984,  EPA  440/4-85/002. 

2.  Analysis  of  Drilling  Muds  from  74 
Offshore  Oil  and  Gas  Wells  in  the  Gulf  of 
Mexico.  1984. 

3.  Biocides  in  Use  on  Offshore  Oil  and  Gas 
Platforms  and  Rigs,  1984. 

4.  403(c)  Determination  for  Lease  Sale  No. 
52:  Background  Review,  1984. 

Economic  Reports 

1.  Economic  Impact  Analysis  of  f*roposed 
Effluent  Guidelines  and  Standards  for  the 
Offshore  Oil  and  Gas  Industry,  EPA  440/2- 
85/003,  1984. 

2.  Cost  Effectiveness  Analysis  of  Proposed 
Effluent  Guidelines  and  Regulations  for  the 
Offshore  Oil  and  Pas  Industry.  1984. 

3.  Economic  Impacts  Analysis  of  the 
Offshore  Effluent  Guideline  Affecting  the 
Barite  Industry.  1984 
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Dated:  August  2. 1985. 
Le«  M.  Thomas, 

Administrator. 

For  the  reasons  discussed  above,  EPA 
proposes  to  revise  40  CFR  Part  435  as 
follows: 

PART  435— OIL  AND  GAS 
EXTRACTION  POINT  SOURCE 
CATEGORY 

Subpart  A— Offshore  Subcategory 

Sec. 

435.10  Applicability:  description  of  the 
offshore  subcategory. 

435.11  Specialized  derinitions. 

435.12  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available  (BPT). 

435.13  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  available  technology 
economically  achievable  (BAT). 

435.14  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  conventional  pollutant  control 
technology  (OCT). 

435.15  Standards  of  performance  for  new 
sources  (NSPS). 

Appendix  1 — Static  Sheen  Test 
Appendix  2— Analysis  of  Diesel  Oil  in 

Drilling  Fluids  and  Drill  Cuttings 
Appendix  3 — Drilling  Fluids  Toxicity  Test 
Appendix  4 — Regulatory  Boundaries 

Authority:  Sees  301,  304  (b).  (c),  (e),  and  (g). 
306  (b)  and  (c),  307  (b)  and  (c).  and  501. 
Federal  Water  Pollution  Control  Act  as 
amended  (the  Act);  33  U.S.C.  1251, 1311, 1314 
(b),  (c).  (e),  and  (g),  1316  (b)  and  (c).  1317  (b) 
and  (c),  1318  and  1361;  86  Stat.  816,  Pub.  L. 
92-500;  91  Stat.  1567,  Pub.  L.  95-217. 

Subpart  A— Offshore  Subcategory 

§  435. 1 0    Applicability;  description  of  ttie 
offshore  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  those  facilities  engaged  in 
Held  exploration,  drilling,  well 
production,  and  well  treatment  in  the  oil 
and  gas  extraction  industry  which  are 
located  in  waters  that  are  seaward  of 
the  inner  boundary  of  the  territorial  seas 
("offshore")  as  defined  in  section  502  of 
the  Act.  This  includes  offshore  facilities 
that  transport  wasteFto  onshore 
locations  for  treatment  or  disposal. 

§  435. 1 1    Specialized  definitions. 

For  the  purpose  of  this  subpart: 

(a)  Except  as  provided  below,  the 
general  definitions,  abbreviations  and 
methods  of  analysis  set  forth  in  40  CFR 
Part  401  shall  apply  to  this  subpart. 

(b)  The  term  "drilling  fluid"  shall  refer 
to  the  circulating  fluid  (mud)  used  in  the 
rotary  drilling  of  wells  to  clean  and 
condition  the  hole  and  to 


counterbalance  formation  pressure.  A 
water-base  drilling  fluid  is  the 
conventional  drilling  mud  in  which 
water  is  the  continuous  phase  and  the 
suspending  medium  for  solids,  whether 
or  not  oil  is  present.  An  oil-base  drilling 
fluid  has  diesel,  crude,  or  some  other  oil 
as  its  continuous  phase  with  water  as 
the  dispersed  phase. 

(c)  The  term  "spent  drilling  fluid 
system  discharge"  shall  mean  the  bulk 
discharge  of  an  entire  drilling  fluid 
system  prior  to  a  complete  changeover 
to  another  drilling  fluid  system,  or  at  the 
completion  of  the  drilling  of  a  well. 

(d)  The  term  "drill  cuttings"  shall  refer 
to  the  particles  generated  by  drilling  into 
subsurface  geologic  formations  and 
carried  to  the  surface  with  the  drilling 
fluid. 

(e)  The  term  "deck  drainage"  shall 
refer  to  any  waste  resulting  from  deck 
washings,  spillage,  rainwater,  and  runoff 
from  gutters  and  drains  including  drip 
pans  and  work  areas  within  facilities 
subject  to  this  subpart. 

(f)  The  term  "produced  water"  shall 
refer  to  the  water  (brine)  brought  up 
from  the  hydrocarbon-bearing  strata 
during  the  extraction  of  oil  and  gas.  and 
can  include  formation  water,  injection 
water,  and  any  chemicals  added 
downhole  or  during  the  oil/water 
separation  process. 

(g)  The  term  "produced  sand"  shall 
refer  to  slurried  particles  used  in 
hydraulic  fracturing  and  the 
accumulated  formation  sands  and  scales 
particles  generated  during  production. 

(h)  The  term  "well  treatment  fluids" 
shall  refer  to  those  fluids  used  in 
stimulating  a  hydrocarbon-bearing 
formation  or  in  completing  a  well  for  oil 
and  gas  production,  and  drilling  fluids 
used  in  reworking  a  well  to  increase  or 
restore  productivity. 

(i)  The  term  "sanitary  waste"  shall 
refer  to  human  body  waste  discharged 
from  toilets  and  urinals  located  within 
facilities  subject  to  this  subpari. 

(j)  The  term  "domestic  waste"  shall 
refer  to  materials  discharged  from  sinks, 
showers,  laundries,  and  galleys  located 
within  facilities  subject  to  this  subpart. 

(k)  The  term  "MlO"  shall  mean  those 
offshore  facilities  continuously  manned 
by  ten  (10)  or  more  persons. 

(1)  The  term  "M9IM"  shall  mean  those 
offshore  facilities  continuously  manned 
by  nine  (9)  or  fewer  persons  or  only 
intermittently  manned  by  any  number  of 
persons. 

(m)  The  term  "no  discharge  of  free  oil" 
shall  mean  that  waste  streams  may  not 
be  discharged  when  they  would  cause  a 
film  or  sheen  upon  or  a  discoloration  of 
the  surface  of  the  receiving  water,  as 
determined  by  the  Static  Sheen  Test. 


(n)  The  term  "Static  Sheen  Test"  shall 
refer  to  the  standard  test  procedure  that 
has  been  developed  for  this  industrial 
subcategory  for  the  purpose  of 
demonstrating  compliance  with  the 
requirement  of  no  discharge  of  free  oil. 
The  methodology  for  performing  the 
Static  Sheen  Test  is  presented  in 
Appendix  1  of  this  regulation. 

(0)  The  term  "Analysis  of  Diesel  Oil  in 
Drilling  Fluids  and  Drill  Cuttings"  shall 
refer  to  th^  standard  test  procedure  that 
has  been  developed  for  this  industrial 
subcategory  for  the  purpose  of 
determining  the  presence  of  diesel  oil  in 
drilling  fluids  and  drill  cuttings.  The 
methodology  for  performing  this  test  is 
presented  in  Appendix  2  of  this 
regulation. 

(p)  the  term  "diesel  oil"  shall  refer  to 
the  grade  of  distillate  fuel  oil.  as 
specified  in  the  American  Society  for 
Testing  and  Materials'  Standard 
Specification  D975-81.  that  is  typically 
used  as  the  continuous  phase  in 
conventional  oil-based  drilling  fluids. 

(q)  The  term  "Drilling  Fluids  Toxicity 
Test"  shall  refer  to  the  standard 
bioassay  test  procedure  that  has  been 
developed  for  this  industrial 
subcategory  for  the  purpose  of 
measuring  the  toxicity  of  drilling  fluids. 
The  methodology  for  performing  the 
Drilling  Fluids  Toxicity  Test  is  presented 
in  Appendix  3  of  this  regulation. 

(r)  The  term  "96-hr  LC-50"  shall  mean 
the  concentration  of  test  material  that  is 
lethal  to  50  percent  of  a  the  test 
organisms  in  a  bioassay  after  96  hours 
of  constant  exposure. 

(s)  The  term  "exploration  facility" 
shall  mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  engaged  in 
the  drilling  of  wells  to  determine  the 
nature  of  potential  hydrocarbon 
reservoirs. 

(t)  The  term  "development  facility" 
shall  mean  any  fixed  or  mobile  structure 
subject  to  this  subpari  that  is  engaged  in 
the  drilling  and  completion  of  productive 
wells. 

(u)  The  term  "production  facility" 
shall  mean  any  platform  or  Axed 
structure  subject  to  this  subpart  that  is 
used  for  active  recovery  of 
hydrocarbons  from  producing 
formations. 

(v)  The  term  "new  source"  means  any 
exploratory,  development  or  production 
facility  or  activity  that  meets  the 
defmition  of  "new  source"  under  40  CFR 
§  122.2  and  meets  the  criteria  for 
determination  of  new  sources  under  40 
CFR  §  122.29(b)  applied  consistent  with 
the  following  defmitions: 

(1)  The  term  "water  area"  as  used  in 
40  CFR  §  122.29(b)(l)(i)  shall  mean  the 
water  area  and  ocean  floor  beneath  any 
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exploratory,  development,  or  production 
facility  where  such  facility  is  conducting 
its  exploratory,  development  or 
production  activities. 

(2)  The  term  "significant  site 
preparation  work"  shall  mean  the 
process  of  surveying,  clearing  and 
preparing  an  area  of  the  ocean  floor  for 
the  purpose  of  constructing  or  placing  a 
development  or  production  facility  on  or 
over  the  site. 

(w)  The  term  "gas  well"  shall  refer  to 
any  well  that  produces  more  than  15,000 
cubic  feet  of  natural  gas  for  each  barrel 
of  produced  petroleum  liquids. 

(x)  The  term  "oil  well"  shall  refer  to 
any  well  that  produces  15,000  cubic  feet 
or  less  of  natural  gas  for  each  barrel  of 
produced  petroleum  liquids. 

(y)  The  term  "gas  development  and 
production  facilities"  shall  mean  those 
facilities  subject  to  this  subpart  that  are 
engaged  in  the  development  of  or 
;  roduction  from  gas  wells  only. 

(z)  The  term  "oil  development  and 
production  facilities"  shall  mean  those 
facilities  subject  to  this  subpart  that  are 
engaged  in  the  development  of  or 
production  from  oil  wells  or  oil  and  gas 
wells. 

(aa)  The  term  "maximum  for  any  one 
day"  as  applied  to  BPT  and  BCT  effluent 
limitations  for  oil  and  grease  in 
produced  water  shall  mean  the 
maximum  concentration  allowed  as 
measured  by  the  average  of  four  grab 
samples  collected  over  a  24  hour  period 
that  are  analyzed  sejiarately. 

(bb)  The  term  "maximum"  as  applied 
to  BAT  effluent  limitations  for  drilling 
fluids  and  to  NSPS  for  produced  water 
and  drilling  fluids  shall  mean  the 
maximum  concentration  allowed  as 
measured  in  any  single  sample  of  the 
discharged  waste  stream. 

(cc)  The  term  "minimum"  as  applied 
to  BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  shall  mean  the  minimum 
96-hour  LC-50  value  allowed  as 
measured  in  any  single  sample  of  the 
discharged  waste  stream. 

§  435. 1 2    Effluent  NmHations  guideiines 
representing  ttie  degree  of  effluent 
reduction  attainable  by  the  application  of 
tfie  best  practicable  control  technology 
currently  available  (BPT). 

Except  as  provided  in  40  CFR  125.30- 
32.  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  following 
effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  currently 
available: 
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§435.13    Effluent  limitations  guidelines 
representing  ttw  degree  of  effluent 
reduction  attainable  by  ttw  application  of 
ttie  best  available  technology  economically 
actiievabie  (BAT). 

Except  as  provided  in  40  CFRT&J.30- 
32,  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  following 
effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable 
(BAT): 

BAT  Effluent  LtMrrATioNS 
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§  435. 1 4    Effluent  limitations  gukteUnes 
representing  ttie  degree  of  effluent 
reduction  attainatile  t>y  ttie  appNcation  of 
the  best  conventional  pollutant  control 
tectmology  (BCT). 

Except  as  provided  in  40  CFR  125.30- 
32,  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  following 
effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
conventional  pollutant  control 
technology  (BCT): 
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§  435. 1 5    Standards  of  perf ormartce  for 
new  sources  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS): 
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(a)  For  all  oil  development  and 
production  facilities  located  in  or 
discharging  to  water  depth  of  20  meters 
or  less  in  the  Gulf  of  Mexico,  Atlantic 
Coast,  and  Norton  Basin;  water  depth  of 
50  meters  or  less  in  the  California  Coast, 
Cook  Inlet/Shelikof  Strait,  the  Aleutian 
Island  Chain  including  Bristol  Bay  and 
Gulf  of  Alaska;  and  water  dept  of  10 
meters  or  less  in  the  Beaufort  Sea  as 
specified  in  Appendix  4  (Regulatory 
Boundaries): 
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■  Facilities  must  be  in  compliarKe  with  the  no  discharge 
standard  no  later  than  300  days  after  comrrwncement  of 
development  dniling  operatiorw  Pnor  to  that  date,  discharges 
shall  comply  with  ttw  oil  and  grease  standa/d  of  59  mg/l 
maximum  in  }  435. 1 5(b). 


(b)  For  all  exploratory  facilities  and 
all  gas  development  and  production 
facilities  regardless  of  location,  and  for 
all  oil  development  and  production 
facilities  located  in  and  discharging  to 
water  depth  of  more  than  20  meters  in 
the  Gulf  of  Mexico.  Atlantic  Coast  and 
Norton  Basin;  water  depth  of  more  than 
50  meters  in  the  California  Coast.  Cook 
Inlet/Shelikof  Strait,  the  Aleutian  Island 
Chain  including  Bristol  Bay  and  Gulf  of 
Alaska;  and  water  depth  of  more  than  10 
meters  in  the  Beaufort  Sea  as  specified 
in  Appendix  4  [Regulatory  Boundaries): 
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Appendix  1 — Static  Sheen  Test 

1.  Scope  and  Application 

This  method  is  to  be  used  as  a  compliance 
test  for  the  "no  discharge  of  free  oil" 
requirement  for  discharges  of  drilling  fluids, 
drill  cuttings,  deck  drainage,  produced  sand, 
and  well  treatment  fluids.  Free  oil  refers  to 
any  oil  contained  in  a  waste  stream  that 
when  discharged  will  cause  a  film  or  sheen 
upon  or  a  discoloration  of  the  surface  of  the 
receiving  water. 

2.  Summary  of  Method 

Samples  of  drilling  fluids,  deck  drainage  or 
well  treatment  fluids  (0.15  mL  and  15  mL)  and 
samples  of  drill  cuttings  or  produced  sand 
(1.5  g  and  15  g.  wet  weight  basis)  are 
introduced  into  ambient  seawater  in  a 
container  having  an  air  to  liquid  interface 
area  of  1000  cm*.  Samples  are  dispersed 
within  the  container  and  observations  made 
no  more  than  1  hour  later  to  ascertain  if  these 
materials  cause  a  sheen,  iridescence,  gloss,  or 
increased  reflectance  on  the  surface  of  the 
test  seawater.  The  occurence  of  any  of  these 
visual  observations  will  constitute  a 
demonstration  that  the  tested  material 
contains  "free  oil",  and  therefore,  results  in  a 
prohibition  on  its  discharge  into  receiving 
waters. 

3.  Interferences 

Residual  "free  oil"  adhering  to  sampling 
containers,  the  magnetic  stirring  bar  used  to 
mix  drilling  fluids,  and  the  stainless  steel 
spatula  used  to  mix  drill  cuttings  will  be  the 
principal  sources  of  contamination  problems. 


These  problems  should  only  occur  if 
improperly  washed  and  cleaned  equipment 
are  used  for  the  test.  The  use  of  disposable 
equipment  minimizes  the  potential  for  similar 
contamination  from  pipets  and  the  test 
container. 

4.  Apparatus  Materials  and  Reagents 

4.1  Apparatus. 

4.1.1  Sampling  containers — 1  hter 
polyethylene  beakers. 

4.1.2  Graduated  cylinder — 100  mL 
graduated  cylinder  required  only  for 
operations  where  predilution  of  mud 
discharges  is  required. 

4.1.3  Plastic  disposable  weighing  boats. 

4.1.4  Triple  beam  scale. 

4.1.5  Disposable  pipets — 1  mL  and  25  mL 
disposable  pipets. 

4.1.6  Magnetic  stirrer  and  stirring  bar. 

4.1.7  Stainless  steel  spatula. 

4.1.8  Test  container — open  plastic 
container  whose  internal  cross-section 
parallel  to  its  opening  has  an  area  of  1000 ±50 
cm',  and  a  depth  of  no  more  than  30  cm. 

4.2  Materials  and  Reagents. 

4.2.1  Plastic  liners  for  the  test  container — 
Oil  free,  heavy  duty  plastic  trash  can  liners 
that  do  not  inhibit  the  spreading  of  an  oil 
film.  Liners  must  be  of  a  sufficient  size  to 
completely  cover  the  interior  surface  of  the 
test  container.  Permittees  must  determine  an 
appropriate  local  source  of  liners  that  do  not 
inhibit  the  spreading  of  0.05  mL  diesel  fuel 
added  to  the  lined  test  container  under  the 
test  conditions  and  protocol  described  below. 

4.2.2  Ambient  receiving  water. 

5.  Calibration 

None  currently  specified. 

6.  Quality  Control  Procedures 
None  currently  specified. 

7.  Sample  Collection  and  Handling 

7.1  Sampling  containers  must  be 
thoroughly  washed  with  detergent,  rinsed  a 
minimum  of  3  times  with  fresh  water,  and 
allowed  to  air  dry  before  samples  are 
collected. 

7.2  Samples  of  drilling  fluid  must  be 
obtained  once  per  day  from  the  active  mud 
pit:  the  sample  volume  should  range  between 
200  mL  and  500  mL. 

7.3  Samples  of  drill  cuttings  or  produced 
sand  must  be  obtained  from  each  type  of 
solids  control  equipment  from  which 
discharges  occur  on  any  given  day  prior  to 
addition  of  any  washdown  water  samples 
should  range  between  2O0  and  5(K)  grams. 

7.4  Samples  of  deck  drainage  or  well 
treatment  fluids  must  be  obtained  from 
holding  facility  prior  to  discharge:  the  sample 
volume  should  range  between  200  mL  and  SCO 
mL 

7.5  Samples  must  be  tested  no  later  than  1 
hour  after  collection. 

7.6  Drilling  fluid  samples  must  be  mixed 
in  their  sampling  containers  for  5  minutes 
prior  to  testing  using  a  magnetic  bar  stirrer.  If 
predilution  is  imposed  as  a  permit  condition, 
the  sample  must  be  mixed  at  the  same  ratio 
with  the  same  prediluting  water  as  the 
discharged  muds  and  stirred  for  5  minutes. 

7.7  Drill  cuttings  must  be  stirred  and  well 
mixed  by  hand  in  their  sampling  containers 
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prior  to  testing,  using  a  stainless  steel 
spatula.  ' 

8.    Procedure 

8.1  Ambient  receiving  water  must  be  used 
as  the  "receiving  water"  in  the  test.  The  test 
container  must  have  an  air  to  liquid  interface 
area  of  1000± 50  or,'.  The  surface  of  the 
water  should  be  no  more  than  5  cm  below  ihe 
top  of  the  test  container. 

8.2  Plastic  liners  shall  be  used,  one  per 
container  per  test,  and  discarded  afterwards. 
Some  liners  may  inhibit  spreading  of  add^d 
oil;  operators  shall  determine  an  appropriate 
local  source  of  Uners  that  do  not  inhibit  the 
spreading  of  the  oil  film. 

8.3  Drilling  Tuid  materials,  well  treatment 
fluids,  or  deck  drainage  must  be  introduced 
into  the  test  container  1  cm  below  the  water 
surface,  by  pipet.  at  0.15  voL  and  15  mL  Pipets 
must  be  filled  and  discharged  with  test 
material  prior  to  the  transfer  of  test  material 
and  its  introduction  into  test  containers.  The 
lest  water-test  material  mixture  must  be 
stirred  using  the  pipet  to  distribute  the  test 
material  homogenously  throughout  the  test 
water.  The  pipet  must  be  used  only  once  for  a 
test  and  then  discarded. 

8.4  Driil  cuttings  or  produced  sand  should 
be  weighed  on  plastic  weighing  boats;  1.5 
gram  and  15  gram  samples  must  be 
transferred  by  scraping  test  material  into  the 
test  water  with  a  stainless  steel  spatula.  The 
weighing  boat  must  be  immersed  in  the  test 
water  and  scraped  with  the  spatula  to 
transfer  any  residual  material  to  the  test 
container.  The  test  material  must  be  stirred 
with  the  spatula  to  an  even  distribution  of 
solids  on  the  bottom  of  the  test  container. 

8.5  Observations  must  be  made  no  later 
than  1  hour  after  the  test  material  is 
transferred  to  the  test  container.  Viewing 
points  above  the  test  container  should  be 
made  from  at  least  three  sides  of  the  test 
container,  at  viewing  angles  of  approximately 
60'  and  30*  from  the  horizontal.  Illumination 
of  the  test  container  must  be  representative 
of  adequate  lighting  for  a  working 
environment  to  conduct  routine  laboratory 
procedures. 

8.8    Detection  of  a  "silvery"  or  "metallic" 
sheen,  gloss,  or  increased  reflectivity:  visual 
colon  or  iridescence  on  the  water  surface 
shall  constitute  a  demonstration  of  "free  oil." 
These  visual  observations  include  patches, 
sheets,  or  streaks  of  such  altered  surface 
characteristics. 

Appendix  2 — Analysis  of  Diesel  Oil  in 
Drilling  Fluids  and  Driil  Cuttings 

t.  Scope  a/id  Application 

This  method  is  to  be  used  as  a  compUance 
test  for  detecting  the  presence  of  diesel  oil  in 
drilling  fluids  and  drill  cuttings  waste 
streams.  The  method  involves  the  separation 
of  diesel  fuel  from  drilling  fluid  or  drill 
cuttings  samples  and  subsequent  qualitative 
and  quantitative  analysis  by  capillary  column 
gas  chromatography.  The  method  makes  no 
attempt  to  chemically  identify  the  individual 
diesel  components  but  uses  a  pattern 
recognition  technique  for  data  analysis. 

Z  Summary  of  Method 

A  weighed  amount  of  driliing  fluid  or  drill 
cuttings  is  placed  in  a  retort  apparatus  and 


distilled  according  to  the  retort 
manufacturer's  instructions.  The  distillate  is 
extracted  with  methylene  chloride,  an 
internal  standard  is  added,  and  a  GC 
analysis  is  conducted.  Using  low  attenuation 
for  high  sensitivity,  a  detection  of  1  mg/ kg  of 
diesel  oil  in  the  sample  is  possible  with  this 
method. 

The  analyst  is  cautioned  that  there  is  no 
standard  diesel  fuel  oil.  The  components,  as 
seen  by  gas  chromatography,  will  differ 
depending  upon  the  crude  source,  the  date  of 
the  diesel  production  and  the  producer.  In 
addition,  there  are  three  basic  types  of  diesel 
fuel  oils:  ASTM  Designations  No.  1-D,  No.  2- 
D.  and  No.  4-D.  The  No.  2-D  is  most 
commonly  referred  to  in  terms  of  "diesel 
fuel."  However,  No.  2-D  is  sometimes 
blended  with  No.  1-D  which  has  a  lower 
boihng  range.  Thus  it  is  highly  desirable  that 
the  sample  chromatograms  be  matched  with 
a  reference  standard  made  from  the  same 
diesel  oil  source  suspected  to  be  in  the 
sample. 

3.  Apparatus.  Reagents  and  Materials 

3.1  Apparatus. 

3.1.1  Gas  Chromatograph  (eC] — A 
temperature  programmable  GC  equipped 
with  a  flame  ionization  detector. 

3.1.2  Integrator — A  recording  integrator 
capable  of  resolving  and  integrating  recorder 
response  peaks. 

3.1.3  Chromatographic  Column — A 
borosilicate  glass  capillary  column  (WCOT). 
30  meter  x  0.25  mm  ID,  coated  with  Supelco 
SPB-1  (Bonded  SE-30  methyl  silicone)  with 
1.0  Jim  thickness  (Supelco  catalog  number  2- 
4029).  Other  columns  may  be  substituted  if 
they  can  demonstrate  similar  and  satisfactory 
results. 

3.1.4  Distillation  Apparatus — A  20  mL 
vetort  apparatus. 

3.1.5  Kudema — Danish  Concentrator — A 
500  mL  flask,  3-ball  Snyder  column  and  a  10 
mL  (or  15  mL]  receiving  ampule  graduated  in 
0.1  ml  units  at  the  bottom. 

3.1.6  Separatory  Fimnel — A  60  mL 
separatory  funnel  with  a  Teflon  stopcock  and 
glass  stopper. 

3.1.7  Glass  Filtering  Funnel — A  glass 
filtering  crucible  holder  (Coming  9480  or 
equivalent). 

3.1A    Centrifuge  Tubes— 15  mL  glass 
centrifuge  tubes. 

3.2  Material's  end  Reagents. 

3.2.1  Glass  Wool— Coming  3950  or 
equivalent. 

3.2.2  Anhydrous  Sodium  Sulfate— 
Analytical  grade. 

3.2J  Methylene  Chloride — Nanograde  or 
equivalent. 

3.2.4    Trichlorobenzene  (TCB)  Internal 
Standard — ^Dissolve  IJO  gm  of  1,3,5 
Trichlorobenzene  (Kodak  1801  or  equivalent) 
in  100  mL  of  Methylene  Chloride.  Store  in 
glass  and  tightly  cap  with  Teflon  lid  liner  to 
prevent  solvent  evaporation  loss. 

4.  Procedure 

4.1     Sample  Preparation. 

4.1.1    Preweigh  or  tare  the  retort  sample 
cup  and  cap  to  die  nearest  0.1  gm.  Transfer  a 
well  homogenized  and  representative  portion 
of  the  material  to  be  tested  into  the  sample 
cup,  filling  it  to  the  top.  Place  the  cap  on  the 


cup,  wipe  off  the  excess  material  and 
reweigh.  Record  the  weight  of  the  sample  to 
the  nearest  0.1  gm. 

4.1.2    Following  the  retort  manufaclurer's 
instructions,  distill  the  sample.  The  presence 
of  solids  in  the  distillate  will  require  that  the 
distillation  be  rerun  starting  with  a  new 
portion  of  sample.  Placing  mote  steel  woo]  in 
the  retort  expansion  chamber,  per 
instructions,  will  help  prevent  the  solids  from 
going  over  in  the  distillation. 

4.2     Gas  Chromatography. 

4.2.1  Pour  the  retort  distillate  into  a  60  mL 
separatory  funnel.  Rinse  the  distillate 
container  with  two  full  portions  of  methylene 
chloride  into  the  separatory  funnel  Stopper 
and  shake  for  1  minute  and  allow  the  layers 
to  separate. 

4.2.2  Prepare  a  crucible  holder  funnel  by 
plugging  the  bottom  with  a  piece  of  glass 
wool  and  pouring  in  1-2  inches  of  anhydrous 
sodium  sulfate.  Wet  the  funnel  with  a  small 
portion  of  methylene  chloride  and  allow  it  to 
drain  to  a  waste  container. 

4.2.3  Place  the  filter  holder  into  the  top  of 
a  Kudema-Danish  (K-D)  flask  equipped  with 
a  10  mL  separatory  funnel  containing  the 
methylene  chloride  into  the  K-D  flask  passing 
it  thorough  the  filter  funnel. 

4.2.4  Repeat  the  methylene  chloride 
extraction  twice  more,  rinsing  the  centrifuge 
tube  with  two  through  washings  each  time 
and  draining  each  extraction  into  the  K-D 
flask. 

4.2.5  Place  a  Snyder  column  on  the  K-D 
flask  and  evaporate  on  a  steam  bath. 
Concentrate  the  sample  to  a  1.0  mL  final 
volume  or  until  the  contents  will  not 
concentrate  any  further  and  note  the  final 
volume.  The  receiving  ampule  graduations 
should  Le  laboratory  calibrated  for  accuracy. 

4.2.6  Using  a  micropipet,  transfer  equal 
portions  of  the  sample  from  the  K-D  ampule 
and  the  TCB  internal  standard  (a  100  fi\ 
portion  of  each  is  suggested)  into  a  GC 
injection  vial  or  other  suitable  container.  Mix 
thoroughly. 

4.2.7  Set  up  the  gas  chromatograph 
conditions  as  follows: 

(a)  GC — Injector  Port  and  manifold 
temperature  =  275  *C. 

(b)  Column — A  SPB-1,  30  meter  column 
with  a  nitrogen  carrier  at  0.2  mL/min,  a  split 
ratio  of  100:1  and  nitrogen  make-up  (if 
needed)  at  60  cc/min. 

(c)  Temperature  Program — 90  *C  initial 
temperature  with  no  hold,  5*  per  minute  to  a 
final  temperature  of  250  "C;  final  hold  for  at 
least  10  minutes. 

(d)  Detector— FID  with  30  cc/min  hydrogen 
and  240  cc/min  air.  Set  the  amplifier  range  at 
10'"  amps  full  scale  (XlO  on  most 
instruments) 

(e)  Recording  Integrator — Set  the  chart 
seed  at  a  minimum  of  1  cm/min.  Adjust  the 
attenuation  during  the  run  as  to  exclude 
minor  peaks. 

4.2.8  Inject  1  /iL  of  the  sample  containing 
the  internal  standard.  The  TCB  will  elute  at 
approximately  8.5  minutes  into  the  run  and 
should  be  approximately  50  percent  at  full 
scale  at  8X10. 

4.2.9  Prepare  a  reference  standard  using, 
if  possible,  the  same  diesel  oil  suspected  to 
be  in  the  sample.  Using  Table  1  as  a  guide. 
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weigh  out  the  appropriate  amount  of  oil  into  a 
tared  10  mL  volumettic  flask  and  dilute  to 
volume  with  methylene  chloride.  Mix  equal 
portions  of  the  reference  oil  standard  and  the 
TCB  as  outlined  in  4.2.8  and  analyze  using  the 
same  GC  conditions  used  for  the  analysis  of 
the  sample. 

5.  Interpretation  of  Data 

5.1  Compare  the  sample  chromatugram  to 
the  chromatogram  of  the  standard.  If  the 
sample  contains  No.  2  diesel  oil.  the  major 
peaks  present  in  the  standard  (e.g.  those 
greater  than  1  percent  of  the  total  integrated 
area)  should  also  be  present  in  the  sample 
and  in  the  same  relative  intensity  and  pattern 
(see  Figure  1). 

5.2  Some  mineral  oil  lubricity  additives 
have  similar  chromatographic  patterns  to  that 
of  diesel  oil.  The  presence  of  early,  smaller 
peaks  from  1  minute  (following  the  sovcnt 
peak)  to  approximately  4  minutes  will 
differentiate  between  distillates  containing 
only  mineral  oil  and  those  with  No.  2  diesel 
oil  (See  Figure  2). 

5.3  The  use  of  the  TCB  internal  standard 
makes  it  possible  to  correlate  peaks  from 
sample  to  standard  on  the  basis  of  Relative 
Retention  Time  (RTT).  ApproKimet*  RRTi 
are  presented  in  Table  2. 

6.  Calculation  of  Results 

e.l     Choose  those  peaks  that  are 
applicable  as  outlined  in  Sectton  5:  a 
minimum  of  10  peaks  should  be  used.  Sum 
the  integrated  areas  of  the  chosen  peaks  in 
the  sample  and  divide  by  the  integrated  area 
nf  the  Internal  Standard  in  the  sampla; 


ZApr 
Air 


=  RFr 


where: 

2Aps^  Summation  of  peak  areas  of  interest 

in  sample 
Ais^Area  of  internal  standard  peak  in 

sample 
RFs  =  Response  factor  for  sample 

6.2    Repeat  the  above  process  (6.1)  for  the 
chosen  peaks  in  the  standard: 


2Apr 
Air 


=  RFr 


where: 

ZApr= Summation  of  peak  areas  of  interest 
In  reference  standard 


ms/kg  Diesel  Oil  = 


where: 

RFs  =  Response  factor  for  sample 

RFr= Response  factor  for  reference  standard 

V8= Final  volume  of  sample  from  K-D  in  mL 

Cr= Concentration  of  reference  standard  in 

mg/mL 
C(' Starting  weight  of  sample  in  grams  on  a 

wet  weight  or  whole  mud  basis. 
Not*. — This  equation  does  not  take  into 
account  attenuation  chan|e»  if  (faey  aileci  the 
calculated  peak  areas  as  reported  by  the 
Integration. 

/  Quality  Control  • 

7.1  Each  laboratory  that  uses  this  natkod 
is  required  to  operate  a  formal  quality  control 
program.  The  mintoiom  requireoiflnts  af  ibia 
program  consist  of  an  initial  demonstration  of 
faiboratory  capability,  the  analysis  of  a 
retorted  No.  2  dieael  oil  standard  as  a 
continuing  check  on  racovary.  and  duplicate 
•amples  for  a  predsion  check  on 
performance.  The  iaboratory  is  required  to 
maintain  performance  records  to  define  the 
qualit>  of  data  that  arc  generated.  Ongoing 
perfonnant;e  checks  riust  be  compared  with 
established  performaace  criteria  to  determine 
if  the  resuftt  of  analyses  are  within  accuracy 
and  precision  limits  expected  of  the  method. 

7.2  In  order  to  demonstrate  recovery,  a 
No.  2  diesel  oil  standard  must  be  subjected  to 
the  entire  analytical  procedure  starting  with 
•ection  4.1.  Pipette  1.00  ml  of  the  reference 
diesel  oil  into  the  preweighed  or  tared  retort 
sample  cup  and  weigh  to  the  nearest  0.1 
gram.  Place  a  small  plug  of  steel  wool  into  the 


Air = Area  of  internal  standard  peak  in  the 

reference  standard 
RFr= Response  factor  for  reference  standard 

6.3    Calculate  the  mg/kg  of  diesel  oil  in  the 
sample  as  follows: 


RFsxVsxCrxlOOO 


RFrxCs 


cup,  cap  and  proceed  with  the  retort 
distillatioa  Calculate  the  percent  recovery  of 
the  retorted  reference  standard  to  that  of  a 
reference  standard  prepared  as  specified  in 
section  4.2.9.  The  percent  recovery  of  the 
retorted  reference  standard  must  fall  within 
80  to  120  percent  recovery.  This  should  be 
•  performed  on  each  retort  unit  utilized  before 
attempting  any  sample  analyses.  Reference 
standards  should  be  run  at  least  once  for 
uch  batch  of  samples  processed  or  for  every 
ten  samples  analyzed. 

7-i    The  laboratory  must  analyze  duplicate 
•amples  for  each  sample  type  at  a  minimum 
of  20  percent.  A  duplicate  sample  shall 
consist  of  a  well-mixed,  representative 
altquot  of  the  sample  and  should  be  subjected 
to  dM  entire  analytical  procedure  starting 
with  section  4.1.  The  relative  percent 
dIffercBcas  (RPD)  ior  duplicates  are 
calculated  as  follows: 

(D.-D,) 


^-  (D.+D.)/  XIOO 
2 


where: 

RPD  =  relative  percent  difference 
Di  =  percent  of  diesel  oil  in  the  Hrst  sample 
Dx  =  percent  diesel  oil  in  the  second  sample 
(duplicate) 

A  control  limit  of  ±20  percent  for  RPD  shall 
be  used. 
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FIGURE  I 
CHROMATOGRAM    OF  N0.2  DIESEL   OIL   SAMPLE 

(NO   SOLVENT   OR   INTERNAL   STANDARD   PEAKS   PRESENT) 
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FIGURE'"2 
CHROMATOGRAM    OF   MINERAL   OIL    SAMPLE 
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Table  1.— Percent  Ranges  Of  Diesel  and 
Standards 


Extwctad  pwcOTt  diMil  M 

Wl  ol  No.  2-0  oU  inIO  mt. 
vDhanMnc  ■  (g) 

S . 

a 

Um  undRuted  M 
7.8. 

1 

30. 

0.S 

1  5. 

>  WMgh  oi  to  m*  nMTM  01  ms 

Tables 

Approximate  Relative  Retention  Times  for 
TCB  IS  and  No.  2-D  Diesel  Fuel 
1.3.5  Trichiorobenzene  Internal 
Standard  =  100 

Expected  RRTs  for  Predominale  Peaks  in  No  2- 
D  Diesel: 

124  231 

ISS  SIS 

179  ao 

tn.  tn 

in  xn 

188  tm 

109  tm 

tar  am 

2ie  V 

220 

Appendix  3 — Drilling  Fluids  Toxicity  Test 

/.  Sample  Collection  , 

The  collection  and  preservation  methods 
for  drilling  fluids  (muds)  and  water  samples 
presented  here  are  designed  to  minimize 
sample  contamination  and  alteration  of  the 
physical  or  chemical  properties  of  the 
samples  due  to  freezing,  air  oxidation,  or 
drying. 

I-A.  Apparatus 

(1)  The  following  items  are  required  for 
water  and  drilling  mud  sampling  and  storage: 

a.  Acid-rinsed  linear-polyethylene  bottles 
or  other  appropriate  noncontaminating 
drilling  mud  sampler. 

b.  Acid-rinsed  linear-polyethylene  bottles 
or  other  appropriate  noncontaminating  water 
sampler. 

c.  Acid-rinsed  linear-polyethylene  bottles 
or  other  appropriate  noncontaminated 
vessels  for  water  and  mud  samples. 

d.  Ice  chests  for  preservation  and  shipping 
of  mud  and  water  samples. 

I-B.  Water  Sampling 

(1)  Collection  of  water  samples  shall  be 
made  with  appropriate  acid-rinsed  linear- 
polyethylene  bottles  or  other  appropriate 
noncontaminating  water  sampling  devices 
Special  care  shall  be  taken  to  avoid  the 
introduction  of  contaminants  from  the 
sampling  devices  and  containers.  Prior  to  use. 
the  sampling  devices  and  containers  should 
be  thoroughly  cleaned  with  a  detergent 
solution,  rinsed  with  tap  water,  soaked  in  10 
percent  hydrochloric  acid  (HCl)  for  4  hours, 
and  then  thoroughly  rinsed  with  glass- 
distilled  water. 

I-C.  Drilling  Mud  Sampling 

(1)  Drilling  mud  formulations  to  be  tested 
shall  be  collected  from  active  field  systems. 
Obtain  a  well-mixed  sample  from  beneath 
the  shale  shaker  after  the  mud  has  passed 
through  the  screens.  Samples  shall  be  stored 
in  polyethylene  containers  or  in  other 


appropriate  uncontaminated  vessels.  Prior  to 
sealing  the  sample  containers  on  the 
platform,  flush  as  much  air  out  of  the 
container  by  filling  it  widi  drilling  fluid 
sample,  leaving  a  one  inch  space  at  the  top. 

(2)  Mud  samples  shall  be  immediately 
shipped  to  the  testing  facility  on  blue  or  wet 
ice  (do  not  use  dry  ice)  and  continuously 
maintained  at  4  'C  until  the  time  of  testing. 

(3)  Bulk  mud  samples  shall  be  thoroughly 
mixed  in  the  laboratory  by  using  a  1,000-rpm 
high-shear  mixer  and  then  subdivided  into 
individual,  small  wide-mouthed  (e.g..  one-  or 
two-liter  non-contaminating  containers  for 
storage. 

(4)  The  drilling  muds  stored  in  the 
laboratory  shall  have  any  excess  air  removed 
by  flushing  the  storage  containers  with 
nitrogen  any  time  the  containers  are  opened. 
Moreover,  the  sample  in  any  container 
opened  for  testing  must  be  thoroughly  stirred 
by  using  a  1,000-rpm  high-shear  mixer  prior  to 
use. 

(5)  Most  drilling  mud  samples  may  be 
stored  for  periods  of  time  longer  than  2  weeks 
prior  to  toxicity  testing,  provided  that  proper 
containers  are  used  and  proper  conditions 
are  maintained. 

//.  Suspended  Particulate  Phase  Sample 
Preparation 

(1)  Mud  samples  that  have  been  stored 
under  specified  conditions  in  this  protocol 
shall  be  prepared  for  tests  within  three 
months  after  collection.  The  SPP  shall  be 
prepared  as  detailed  below. 

II-A  Apparatus 

(1)  The  following  items  are  required: 

a.  Magnetic  stir  plates  and  bars. 

b.  Several  graduated  cylinders,  ranging  in 
volume  from  10  mL  to  IL 

c.  Large  (15-cm)  powderfunnels. 

d.  Several  2-4.  graduated  cylinders. 

e.  Several  2-L  large  mouth  graduated 
Erlenmeyer  flasks. 

(2)  Prior  to  use,  all  glassware  shall  be 
thoroughtly  cleaned.  Wash  all  glassware  with 
detergent,  rinse  five  times  with  tap  water, 
rinse  once  with  acetone,  rinse  several  times 
with  distilled  or  deionized  water,  place  in  a 
clean  10-percent  (or  stronger)  HCl  acid  bath 
for  a  minimum  of  4  hours,  rinse  Rve  times 
with  tap  water,  and  then  rinse  five  times  with 
distilled  or  deionized  water.  For  test  samples 
containing  mineral  oil  or  diesel  oil,  glassware 
should  be  washed  with  petroleum  ether  to 
assure  removal  of  all  residual  oil. 

Note. — If  the  glassware  with  nytex  cups 
soaks  in  the  acid  solution  longer  than  24 
hours,  then  an  equally  long  deionized  water 
soak  should  be  performed. 

n~B.  Test  Sea  water  Sample  Preparation 

(1)  Diluent  seawater  and  exposure 
seawater  samples  are  prepared  by  filtration 
through  a  1.0-micrometer  filter  prior  to 
analysis. 

(2)  Artificial  seawater  may  be  used  as  long 
us  the  seawater  has  been  prepared  by 
standard  methods  or  ASTM  methods,  has 
been  properly  "seasoned."  flitered,  and  has 
been  diluted  with  distilled  water  to  the  same 
specified  20±2ppt  salinity  and  20±2'C 
temperature  as  the  natural  seawater. 


Il-C.  Sample  Preparation 

(1)  The  pH  of  the  mud  shall  be  measured 
before  use.  If  the  pH  is  less  t^an  9,  if  black 
spots  appear  on  the  walls  of  the  sample 
container,  or  if  the  mud  sample  has  a  foal 
odor,  that  sample  shall  be  discarded. 
Subsample  a  manageable  aliquot  of  drill  mud 
from  the  well-mixed  original  sample.  Mix  the 
mud  and  filtered  test  seawater  in  a 
volumetric  mud-to-water  ratio  of  1  to  9.  This 
is  best  done  by  the  method  of  voimnetric 
displacement  in  a  2-L,  large  mouth,  graduated 
Erlenmeyer  flask.  Place  1,(M0  mL  of  seawater 
into  the  graduated  Erlenmeyer  flask.  The  mod 
subsample  is  then  carefully  added  funnel  to 
obtain  a  total  volume  of  1.200  mL.  (A  aOO-mL 
volume  of  mud  will  now  be  in  the  flaak). 

The  2-L  large  mouth,  graduated 
Erlenmeyer  flask  is  then  filled  to  the  2/100  mL 
mail(  with  800  mL  of  seawater,  which 
produces  a  slurry  with  a  final  ratio  of  one 
volume  drilling  mud  to  nine  volumes  water.  If 
the  volume  of  SPP  required  for  testing  or 
analysis  exceeds  1,500  to  1,600  mL.  the  initial 
volumes  should  be  proporiionately  increased 
Alternatively,  several  2-L  drill  mud/water 
slurries  may  be  prepared  as  outlined  above 
and  combined  to  provide  sufficient  SPP. 

(2)  Mix  this  mud/seawater  slurry  with 
magnetic  stirrers  for  5  minutes.  Measure  the 
pH  and,  if  necessary,  adjust  (decrease)  the 
pH  of  the  slurry  to  within  0.2  units  of  the 
seawater  by  adding  SN  HCl  while  stirring  the 
slurry.  Then,  allow  the  slurry  to  settle  for  1 
hour.  Record  the  amount  of  HCl  added. 

(3)  At  the  end  of  the  settling  period, 
carefully  decant  (do  not  siphon)  the 
Suspended  Particulate  Phase  (SPP)  into  an 
appropriate  container.  Decanting  die  SPP  is. 
one  continuous  action.  In  some  cases,  no 
clear  interface  will  be  present  that  is,  there 
will  be  no  solid  phase  that  has  settled  to  the 
bottom.  For  those  samples  the  entire  SPP 
solution  should  be  used  when  preparing  test 
concentrations.  However,  in  those  cases 
when  no  clear  interface  is  present  the  sample 
must  be  remixed  for  five  minutes.  This 
insures  the  homogeneity  of  the  mixture  prior 
to  the  preparation  of  the  test  concentrations. 
In  other  cases,  there  %vill  be  samples  with  two 
or  more  phases,  including  a  solid  phase.  For 
those  samples,  carefully  and  continuously 
decant  the  supernatant  until  the  solid  phase 
on  the  bottom  of  the  flask  is  reached.  The 
decanted  solution  is  defined  to  be  100  percent 
SPP.  Any  other  concentration  of  SPP  refers  to 
a  percentage  of  SPP  that  is  obtained  by 
volumetrically  mixing  100  percent  SPP  with 
seawater. 

(4)  SPP  samples  to  be  used  in  toxicity  testa 
shall  be  mixed  for  5  minutes  and  must  not  be 
preserved  or  stored. 

(5)  Measure  the  filterable  and  unfilterable 
residue  of  each  SPP  prepared  for  testing. 
Measure  the  dissolved  oxygen  (DO)  and  pH 
of  the  SPP.  If  the  DO  is  less  than  4.9  ppm. 
aerate  the  SPP  to  at  least  4.9  ppm  which  is  66 
percent  of  saturation.  Maximum  allowable 
aeration  time  is  5  minutes  using  a  generic 
commercial  air  pump  and  air  stone. 
Neutralize  the  pH  of  the  SPP  to  a  pH  7.8 i.l 
using  a  dilute  HCl  solution.  If  too  much  acid 
is  added  to  lower  the  pH  saturated  NaOH 
may  be  used  to  raise  the  pH  7.8±.l  units. 
Record  the  amount  of  acid  or  NaOH  needed 
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to  adjust  to  the  appropriate  pH.  Three 
repeated  DO  and  pH  measurements  are 
needed  to  insure  homogeneity  and  stability  of 
the  SPP.  Preparation  of  test  concentrations 
may  begin  after  this  step  is  complete. 

(6)  Add  the  appropriate  volume  of  100 
percent  SPP  to  the  appropriate  volume  of 
seawater  to  obtain  the  desired  SPP 
concentration.  The  control  is  seawater  only. 
Mix  all  concentrations  and  the  control  for  5 
minutes  by  using  magnetic  stirrers.  Record 
the  time;  and,  measure  DO  and  pH  for  Day  0. 
Then,  the  animals  shall  be  randomly  selected 
and  placed  in  the  dishes  in  order  to  begin  the 
96-hour  toxicity  lest. 

///.  Guidance  for  Performing  Suspended 
Particulate  Phase  Toxicity  Tests  Using 
Mysidopsis  bahia 

III-A.  Apparatus 

(1)  Items  listed  by  Borthwick  '  are  required 
for  each  test  series,  which  consists  of  one  set 
of  control  and  test  containers,  with  three 
replicates  of  each. 

I/l-B.  Sample  Collection  Preservation 

(1)  Drilling  muds  and  water  samples  are 
collected  and  stored,  and  the  suspended 
particulate  phase  prepared  as  described  in 
Section  1-C. 

3-C.  Species  Selection 

(1)  The  suspended  particulate  phase  (SPP) 
tests  on  drilling  muds  shall  utilize  the  test 
species  Mysidopsis  bahia.  Test  animals  shall 
1^  3  to  6  days  old  on  the  first  day  of 
exposure.  Whatever  the  source  of  the 
animals,  collection  and  handling  should  be  as 
gentle  as  possible.  Transportation  to  the 
laboratory  should  be  in  well-aerated  water 
from  the  animal  culture  site  at  the 
temperature  and  salinity  in  which  they  were 
cultured.  Methods  for  handling,  acclimating, 
and  sizing  test  organisms  given  by 
Borthwick  '  and  Nimmo  -  shall  be  followed  in 
matters  for  which  no  guidance  is  given  here. 

Ill-D.  Experimental  Conditions 

(1)  Suspended  particulate  phase  (SPP)  tests 
should  be  conducted  at  a  salinity  of  ±2  ppt. 
Experimental  temperature  should  be  20±2 
'C.  Dissolved  oxygen  in  the  SPP  shall  be 
raised  to  or  maintained  above  65  percent  of 
saturation  prior  to  preparation  of  the  test 
concentrations.  Under  these  conditions  of 
temperature  and  salinity,  65  percent  of 
saturation  is  a  DO  of  5.3  ppm.  Beginning  at 
Day  0-  before  the  animals  are  placed  in  the 
test  containers  DO,  temperature,  salinity,  and 
pH  shall  be  measured  every  24-hours,  DO 
should  be  reported  in  milligrams  per  liter. 

(2)  Aeration  of  test  media  is  required 
during  the  entire  test  with  a  rate  estimated  to 
be  50-140  cubic  centimeters/minute.  This  air 
flow  to  each  test  dish  may  be  achieved 
through  polyethylene  tubing  (0.045-inch  inner 
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diameter  and  0.062-inch  outer  diameter)  by  a 
small,  generic  aquarium  pump.  The  delivery 
method,  surface  area  of  the  aeration  stone, 
and  flow  characteristics  shall  be 
documented.  All  treatments,  including 
control,  shall  be  the  same. 

(3)  Light  intensity  shall  be  1.200 
microwatts/cm  *,  using  cool  white  fluorescent 
bulbs  with  a  14-hour  light  and  10-hr  dark 
cycle.  This  light/dark  cycle  shall  also  be 
maintained  during  the  acclimation  period  and 
the  test. 

lll-E.  Experimental  Procedure 

(1)  Wash  all  glassware  with  detergent, 
rinse  five  times  with  tap  water,  rinse  once 
with  acetone,  rinse  several  times  with 
distilled  or  deionized  water,  place  in  a  clean 
10  percent  HCI  acid  bath  for  a  minimum  of  4 
hours,  rinse  five  times  with  tap  water,  and 
then  rinse  five  times  with  distilled  water. 

(2)  Establish  the  definitive  test 
concentrations  based  on  the  results  of  a 
range-finding  test.  A  minimum  of  five  test 
concentrations  plus  a  control  and  positive 
control  (reference  toxicant)  is  required  for  the 
definitive  test.  To  estimate  the  LC-50,  two 
concentrations  shall  be  chosen  that  should 
give  (other  than  zero  and  100  percent) 
mortality  above  and  below  50  percent. 

(3)  Twenty  organisms  are  exposed  in  each 
test  dish.  Nytex®  cups  shall  be  inserted  into 
every  test  dish  prior  to  adding  the  animals. 
These  "nylon  mesh  screen"  holding  cups  are 
fabricated  by  gluing  a  collar  of  363- 
micromefer  mesh  nylon  screen  to  a  15- 
centimeter  wide  Petri  dish  with  silicone 
sealant.  The  nylon  screen  collar  is 
approximately  5  centimeters  high.  The 
animals  are  placed  into  the  test  concentration 
within  the  confines  of  the  Nytex®  cups. 

(4)  Individual  organisms  shall  be  randomly 
selected  and  assigned  to  treatments.  A 
randomization  procedure  is  presented  in 
Section  V  of  this  protocol.  Make  every 
attempt  to  expose  animals  of  approximately 
equal  size.  The  technique  described  by 
Borthwick,'  or  other  suitable  substitutes, 
should  be  used  for  transferring  specimens. 
Throughout  the  test  period,  mysids  shall  be 
fed  daily  with  approximately  50  Artemia 
(brine  shrimp)  nauplii  per  mysid.  This  will 
reduce  stress  and  decrease  cannibalism. 

(5)  Cover  the  dishes,  aerate,  and  incubate 
the  test  containers  in  an  appropriate  test 
chamber.  Positioning  of  the  test  containers 
holding  various  concentrations  of  test 
solution  should  be  randomized  if  incubator 
arrangement  indicates  potential  position 
difference.  The  test  medium  is  not  replaced 
during  the  96-hour  test. 

(6)  Observations  may  be  attempted  at  4,  6 
and  8  hours.  They  must  be  attempted  at  0,  24. 
48,  and  72  hours;  and,  must  be  made  at  96 
hours.  Attempts  at  observations  refers  to 
placing  a  test  dish  on  a  light  table  and 
visually  counting  the  animals.  Do  not  lift  the 
"nylon  mesh  screen"  cup  out  of  the  test  dish 
to  make  the  observation.  No  unnecessary 
handling  of  the  animals  should  occur  during 
the  96-hour  test  period.  DO  and  pH 
measurements  must  also  be  made  at  0,  24,  48. 
72.  and  96  hours.  Take  and  replace  the  test 
medium  necessary  for  the  DO  and  pH 


measurements  outside  of  the  Nytex®  cups  to 
minimize  stresses  on  the  animals. 

(7)  At  the  end  of  96  hours,  all  live  animals 
must  be  counted.  Death  is  the  end  point,  so 
the  number  of  living  organisms  is  recorded. 
Death  is  determined  by  lack  of  spontaneous 
movement.  All  crustaceans  molt  at  regular 
intervals,  shedding  a  complete  exoskclelon. 
Care  should  be  taken  not  to  count  an 
exoskeleton.  Dead  animals  might  decompose 
or  be  eaten  between  observations.  Therefore, 
always  count  living,  not  dead  animals.  If 
daily  observations  are  made,  remove  dead 
organisms  and  molted  exoskeletons  with  a 
pipette  or  forceps.  Care  must  be  taken  not  to 
disturb  living  organisms  and  to  minimize  the 
amount  of  liquid  withdrawn. 

IV.  Methods  for  Positive  Control  Tests 
(Reference  Toxicant) 

(1)  Sodium  lauryl  sulfate  (dodecyl  sodium 
sulfate)  is  used  as  a  reference  toxicant  for  the 
positive  control.  The  chemical  used  should  be 
approximately  95  percent  pure.  The  source, 
lot  number,  and  percent  purity  shall  be 
reported, 

(2)  Test  methods  are  those  used  for  the 
drilling  fluid  tests,  except  that  the  test 
material  was  prepared  by  weighing  one  gram 
of  sodium  lauryl  sulfate  on  an  analytical 
balance,  adding  the  chemical  to  a  100- 
milliliter  volumetric  fiask,  and  bringing  the 
flask  to  volume  with  deionized  water.  After 
mixing  this  stock  solution,  the  test  mixtures 
are  prepared  by  adding  0.1  milliliter  of  the 
stock  solution  for  each  part  per  million 
desired  to  one  liter  of  seawater. 

(3)  The  mixtures  are  stirred  briefly,  water 
quality  is  measured,  animals  are  added  to 
holding  cups,  and  the  test  begins.  Incubation 
and  monitoring  procedures  are  the  same  as 
those  for  the  drilling  fluids. 

V.  Randomization  Procedure 
V-A.  Purpose  and  Procedure 

(1)  The  purpose  of  this  procedure  is  to 
assure  that  mysids  are  impartially  selected 
and  randomly  assigned  to  six  test  treatments 
(five  drilling  fluid  or  reference  toxicant 
concentrations  and  a  control)  and  impartially 
counted  at  the  end  of  the  96-hour  test.  Thus, 
each  text  setup,  as  specified  in  the 
randomization  procedure,  consists  of  3 
replicates  of  20  animals  for  each  of  the  six 
treatments,  i.e.,  360  animals  per  test.  Figure  1 
is  a  flow  diagram  that  depicts  the  procedure 
schematically  and  should  be  reviewed  to 
understand  the  over-all  operation.  The 
following  tasks  shall  be  performed  in  the 
order  listed. 

(2)  Mysids  are  cultured  in  the  laboratory  in 
appropriate  units.  If  mysids  are  purchased,  go 
to  Task  3. 

(3)  Remove  mysids  from  culture  tanks  (6,  5. 
4,  and  3  days  before  the  test  will  begin,  i.e. 
Tuesday,  Wednesday,  Thursday,  and  Friday 
if  the  test  will  begin  on  Monday)  and  place 
them  in  suitably  large  maintenance 
containers  so  that  they  can  swim  about  freely 
and  be  fed. 

Note. — Not  every  detail  (the  definition  of 
suitably  large  containers,  for  example)  is 
provided  here.  Training  and  experience  in 
aquatic  animal  culture  and  testing  will  be 
required  to  successfully  complete  these  tests. 
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(4)  Remove  mysids  from  maintenance 
containers  and  place  all  animals  in  a  single 
container.  The  intent  is  to  have  a 
homogeneous  test  population  of  mysids  of  a 
known  age  (3-6  days  old). 

(5)  For  each  toxicity  test,  assign  two 
suitable  containers  (500-miIiiliter  (mL) 
beakers  are  recommended)  for  mysid 
separation/enumeration.  Label  each 
container  (Al,  A2.  Bl.  B2.  and  Cl,  C2,  for 
example,  if  two  drilling  fluid  tests  and  a 
reference  toxicant  test  are  to  be  set  up  on  one 
day).  The  purpose  of  this  task  is  to  allow  the 
investigator  to  obtain  a  close  estimate  of  the 
number  of  animals  available  for  testing  and 
to  prevent  unnecessary  crowding  of  the 
mysids  while  they  are  being  counted  and 
assigned  to  test  containiers.  Transfer  the 
mysids  from  the  large  test  population 
container  to  the  labeled  separation  and 
enumeration  containers  but  do  not  place 


more  than  200  mysids  in  a  500-mL  beaker.  Be 
impartial  in  transferring  the  mysids:  place 
approximately  equal  numbers  of  animals  (10- 
15  mysids  is  convenient)  in  each  container  in 
a  cyclic  manner  rather  than  placing  the 
maximum  number  in  each  container  at  one 
time. 

Note. — It  is  important  that  the  animals  not 
be  unduly  stressed  during  this  selection  and 
assignment  procedure.  Therefore,  if  will 
probably  be  necessary  to  place  all  animals 
(except  the  batch  immediately  being  assigned 
to  test  containers)  in  mesh  cups  with  flowing 
seawater  or  in  larger  volume  containers  with 
aeration.  The  idea  is  to  provide  the  animals 
with  near  optimal  conditons  to  avoid 
additional  stress. 

(6)  Place  the  mysids  from  the  two  labeled 
enumeration  containers  assigned  to  a  specific 
test  into  one  or  more  suitable  containers  to 
be  used  as  counting  dishes  (2-liter  Carolina 


dishes  are  suggested).  Because  of  the  time 
required  to  separate,  count,  and  assign 
mysids,  two  or  more  people  may  be  involved 
in  completing  this  task.  If  this  is  done,  two  or 
more  counting  dishes  may  be  used,  but  the 
investigator  must  make  sure  that 
approximately  equal  numbers  of  mysids  from 
each  labeled  container  are  placed  in  each 
counting  dish. 

(7)  By  using  a  large-bore,  smooth-tip  glass 
pipette,  select  mysids  from  the  counting 
dish(es)  and  place  them  in  the  36  individually 
numbered  distribution  containers  (10-ml 
beakers  are  suggested).  The  mysids  are 
assigned  two  at  a  time  to  the  36  containers  by 
using  a  randomization  schedule  similar  to  the 
one  presented  below.  At  the  end  of  selection/ 
assignment  round  1,  each  container  will 
contain  two  mysids:  and  so  on  until  each 
contains  ten  mysids. 

MLUNQ  CODE  SSaO-SO-M 
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Figure   1 
Mysid   Randomization    Procedure 
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Example  of  a  RANtxjwizATiON  Schedule 


Sa<eclion/ 

■$S)gnm«nt 

round  (2  mysids 

•act!) 


Place  mysid  m  the  numbered  distr-bution 
containers  m  the  random  order  shown 


8.  21.  6.  28,  33.  32,  1.  3.  10.  9. 

23.  2.  34.  22,  36,  27,  5,  30.  35, 
25.  11.  17.  19.  26.  31.  7.  20. 
13.  16,  29 

35.  18.  5.  12.  32.  34,  22.  3.  9. 

13.  20,  2S,  6.  21.  24.  30,  8.  31 

2.  15.  25.  17.  1,  11,  27,  4,  19. 

33.  14.  29 
7.  19.  14.  11.  34,  21.  25,  27,  17, 

16.  29,  2.  32.  10.  4.  20.  3,  9.  1 

24.  31.  15,  22.  13.  33.  26,  36. 

30.  35.  23 
30.  2.  18.  5.  8.  27.  10,  25.  4.  20, 

31.  36.  35.  23,  11,  29.  16.  17. 
33.  14.  9,  34.  7.  3.  12,  22,  21, 
24.  32.  13 

34.  28.  16.  17,  10.  12.  1,  36.  20, 
22.  2.  4,  19,  23,  27,  29,  25,  21 
9.  33.  32.  6.  14,  11.  35,  24,  26 
S,  13,  B 


4. 

14 

24, 

12 

15, 

18 

16, 

26 

.  7. 

23 

36. 

10 

18 

.  6 

.  5, 

28 

12 

.  8 

26. 

15 

28 

,  1 

6. 

19 

18. 

15 

.  30 

.  3 

.  7, 

31 

(8)  Transfer  mysids  from  the  36  distribution 
containers  to  18  labeled  test  containers  in 
random  order.  A  label  is  assigned  to  each  of 
the  three  replicates  (A.  B.  C)  of  the  six  test 
concentrations.  Count  and  record  the  96  hour 
response  in  an  impartial  order. 

(9)  Repeat  tasks  5-7  for  each  toxicity  test. 
A  new  random  schedule  should  be  followed 
in  Tasks  6  and  7  for  each  test. 

Note. — If  a  partial  toxicity  test  is 
conducted,  the  procedures  described  above 
are  appropriate  and  should  be  used  to 
prepare  the  single  test  concentration  and 
control,  along  with  the  reference  toxicant 
lest. 


regulation,  the  lower  95  percent  limit  for  the 
LC-50  adjusted  for  natural  responsiveness 
must  be  greater  than  3  percent  suspended 
particulate  phase  (SPP)  concentration  by 
volume  unadjusted  for  the  1  to  9  dilution. 
Other  toxicity  test  models  may  be  used  to 
obtain  toxicity  estimates  provided  the 
modeled  mathematical  expression  for  the 
lethality  rate  must  increase  continuously  with 
concentration.  The  lethality  rate  is  modeled 
to  increase  with  concentration  to  reflect  an 
assumed  increase  with  concentration  to 
reflect  an  assumed  increase  in  toxicity  with 
concentration  even  though  the  observed 
lethality  may  not  increase  uniformly  because 
of  unpredictable  animal  response 
fluctuations. 

(3)  The  range-finding  test  is  used  to 
establish  a  reasonable  set  of  test 
concentrations  in  order  to  run  the  definitive 
test.  However,  if  the  lethality  rate  changes 
rapidly  over  a  narrow  range  of 
concentrations,  the  range-finding  test  may  be 
too  coarse  to  establish  an  adequate  set  of  test 
concentrations  for  a  definitive  test. 

(4)  The  EPA  Environmental  Research 
Laboratory  in  Gulf  Breeze.  Florida  prepared  a 
Research  and  Development  Report  titled 
Acute  Toxicity  of  Eight  Drilling  Fluids  to 
Mysid  Shrimp  (Mysidopsis  bahia).  May  1984 
EPA-«00/3-84-067.  The  Gulf  Breeze  data  for 
drilling  fluid  number  1  are  displayed  in  Table 
1  for  purposes  of  an  example  of  the  probit 
analysis  described  above.  The  SAS  Probit 
Procedure  (SAS  Institute,  Statistical  Analysis 
System.  Cary.North  Carolina.  1982)  was  used 
to  analyze  these  data.  The  96-hour  LC-50 
adjusted  for  the  estimated  spontaneous 


,,„„..,.         ,,  mortality  rate  is  3.3  percent  SPP  with  95 

V-B.  Data  Analysis  and  Interpretation  percent  limits  of  3.0  and  3.5  percent  SPP  with 

(1)  Complete  survival  data  in  all  test  the  1  to  9  dilution.  The  estimated 
containers  at  each  observation  time  shall  be         spontaneous  mortality  rate  based  on  all  of 
presented  in  tabular  form.  If  greater  than  10  the  data  is  9.6  percent. 

percent  mortality  occurs  in  the  control,  the 

experiment  shall  be  repeated.  Unacceptably         Table  1.— Listing  of  Acute  Toxicity  Test 

high  control  mortahty  indicates  the  presence  Data  (August  1983  TO  Septeuber  1983) 

of  important  stresses  on  the  organisms  other  with  Eight  Generic  Drilling  Fluids  and 

than  the  material  being  tested,  such  as  injury  ^^^giD  Shrimp-Fluid  N2=  1 

or  disease,  stressful  physical  or  chemical 

conditions  in  the  containers,  or  improper 

handling,  acclimation,  or  feeding.  If  10 

percent  mortality  or  less  occurs  in  the 

control,  the  data  may  be  evaluated  and 

reported. 

(2)  A  definitive,  full  toxicity  test  conducted 
according  to  the  EPA  protocol  is  used  to 
estimate  the  concentration  that  is  lethal  to  50 
percent  of  the  test  organisms  that  do  not  die 
naturally.  This  toxicity  measure  is  known  as 
the  median  lethal  concentration,  or  LC-50. 
The  LC-50  is  adjusted  for  natural  mortality  or       ^-^-  "^^^  Partial  Toxicity  Test  for  Evaluation 
natural  responsiveness.  The  maximum  °f  ^^*'  Material 

likelihood  estimation  procedure  with  the  (1.)  A  partial  test  conducted  according  to 

adjustments  for  natural  responsiveness  as  EPA  protocol  can  be  used  economically  to 

given  by  D.J.  Finney,  in  Probit  Analysis  3rd  demonstrate  that  a  test  material  passes  the 

edition.  1971,  Cambridge  University  Press.  toxicity  test.  The  partial  test  cannot  be  used 

Chapter  7,  can  be  used  to  obtain  the  probit  to  estimate  the  LC-50  adjusted  for  natural 

model  estimate  of  the  LC-50  and  the  95  response. 

percent  fiducial  (confidence)  limits  for  the  (2)  To  conduct  a  partial  test,  follow  the  test 

LC-50.  These  estimates  are  obtained  by  using       protocol  for  preparation  of  the  test  material 
the  logarithmic  transform  of  the  and  organisms.  Prepare  the  control  (zero 

concentration.  The  heterogeneity  factor  concentration),  one  test  concentration  (3 

(Finney  1971,  pages  70-72)  is  not  used.  For  a         percent  suspended  particulate  phase)  and  the 
test  material  to  pass  the  toxicity  test  reference  toxicant  according  to  the  methods 

according  to  the  requirements  stated  in  the  of  the  full  test.  A  range  finding  test  is  not 

offshore  oil  and  gas  extraction  industry  BAT        used  for  the  partial  test. 


Percent  concentration 

Number 
exposed 

Number 

dead 
(96hrs) 

Number 

alive  (96 

brs) 

1 ".ZZ'ZZZIZ. 

80 
60 
60 

60 
60 
60 

3 
11 
11 
25 
48 
60 

57 
49 

2 „ 

3 „., 

49 
35 

4 _ „.. 

5 

12 
0 

(3)  Sixty  test  organisms  are  used  for  each 
test  concentration.  Find  the  number  of  test 
organisms  killed  in  the  control  (zero  percent 
SPP)  in  the  column  labeled  X,  of  Table  2.  If 
the  number  of  test  organisms  killed  in  the 
control  (zero  percent  SPP)  exceeds  the  table 
values,  then  the  test  is  unacceptable  and 
must  be  repeated.  If  the  number  of  organisms 
killed  in  the  3  percent  test  concentration  is 
less  than  or  equal  to  corresponding  number  in 
the  column  labeled  Xi  then  the  test  material 
passes  the  partial  toxicity  test.  Otherwise  the 
test  material  fails  the  toxicity  test. 

Table  2. 


X. 

X, 

0 _ _ 

22 

1    •■ 

22 

9 

23 

3 

23 

4                             

24 

5 

24 

6 

25 

(4)  Data  shall  be  reported  as  percent 
suspended  particulate  phase. 
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Appendix  4 — Regulatory  BoundariM 

New  source  offshore  oil  production 
facilities  located  in  or  discharging  to  the 
following  areas  are  subject  to  the  zero 
discharge  standard  for  produced  water, 
depending  upon  water  depth  at  the  location 
of  the  facility  or  discharge.  Unless  otherwise 
stated  below,  the  outer  boundary  for  each 
designated  area  is  the  2004nile  boundary  of 
the  Fishery  Conservation  Zone. 

(A)  Gulf  of  Mexico— Water  Depth  20  Meters 
or  Less 

Extending  from  the  inner  boundary  of  the 
territorial  seas  of  Eastern  Texas.  Louisiana. 
Mississippi.  Alabama  and  Western  Florida. 


(B)  Atlantic  Coast- 
er Less 


■  Water  Depth  20  Meters 


Extending  from  the  inner  boundary  of  the 
territorial  seas  offshore  of  the  contiguous 
states  between  and  including  Maine  and 
Florida. 

fC)  California  Coast— Water  Depth  50 
Meters  or  Less 

2.  Central  and  Northern  California: 
Extending  offshore  of  California  and  bounded 
on  the  north  by  approximately  42  *  N.  latitude 
and  bounded  on  the  south  by  the  U.S. -Mexico 
boundary. 
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(DJ  Alaska 

1.  Gulf  of  Alaska — Water  Depth  60  meters 
or  less:  It  is  bounded  approximately  on  the 
west  by  151*  55'  W.  longitude;  thence  east 
along  59*  N  latitude  to  148*  W  longitude; 
thence  south  to  58*  N  latitude;  thence  east 
along  58*  N  latitude  to  UV  W  longitude, 
thence  south. 

2.  Cook  Inlet/Shelikof  Strait— Water  Depth 
50  Meters  or  Less:  Lies  east  of  156  *  W. 
longitude  and  north  of  57*  N  latitude  to  the 
inner  boundary  of  the  territorial  seas  near 
Kalgin  Island. 

3.  Bristol  Bay/Aleutian  Range— Water 
Depth  50  meters  or  less:  (a)  North  Aleutian 
Basin:  Lies  in  the  eastern  Bering  Sea 
northwest  of  the  Alaskan  Peninsula  and 
south  of  59*  N  latitude.  It  is  bounded  on  the 


west  by  165*  W.  longitude  and  on  the  east  by 
the  inner  boundary  of  the  territorial  seas, 
(b)  St.  George  Basin— Water  Depth  50 
meters  or  less:  Lies  in  the  eastern  Bering  Sea 
northwest  of  the  Aleutina  Islands  chain  and 
is  bounded  on  the  north  by  59*  N  latitude  and 
on  the  west  by  174'  W  longitude  from  59'  N. 
latitude  to  56*  N.  latitude;  thence  east  to  171* 
W.  longitude,  thence  south.  It  is  bounded  on 
the  east  by  165'  W.  longitude. 

4.  Norton  Basin — Water  Depth  20  meters  or 
less:  Lies  south  and  southwest  of  the  Seward 
Peninsula.  It  is  bounded  on  the  south  by  63* 
N.  latitude,  on  the  west  by  the  U.S.-Russia 
Convention  Line  of  1867,  on  the  north  by  65' 
34'  N.  latitude,  and  on  the  east  by  the  inner 
boundary  of  the  territorial  seas. 

5.  Beaufort  Sea — Water  Depth  10  meters  or 
less:  Lies  offshore  of  Alaska  in  the  Beaufort 
Sea  and  the  Arctic  Ocean.  It  is  bounded  on 


the  west  by  the  Mineral  Management  Service 
Chukchi  Sea  planning  area,  extends  eastward 
to  the  limit  of  U.S.  jurisdiction,  and  on  the 
south  by  the  inner  bounary  of  the  territorial 
seas. 

To  determine  water  depth  at  the  facility 
location,  reference  the  most  recent  nautical 
charts  or  bathymetric  maps  with  the  smallest 
scale  (highest  resolution)  available  from  the 
National  Oceanic  and  Atmospheric 
Administration  for  the  area  in  question. 
Water  depth  is  the  mean  lower  low  water 
depth  indicated  on  the  appropriate  map  for 
the  location  of  the  facility  or  discharge. 
Water  depth  at  the  facility  is  based  upon  the 
proposed  location  of  the  facility's  well  slot 
structure  or  produced  water  discharge  point. 

[FR  Doc.  85-19100  Filed  8-23-85;  8:45  am| 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  324 

Office  of  Special  Education  and 
Rehabilitative  Services;  Research  in 
Education  of  the  Handicapped 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  issues 
regulations  under  sections  641-644  of 
Part  E  of  the  Education  of  the 
Handicapped  Act,  as  amended  by  Pub. 
L.  98-199.  The  program  authorized  by 
sections  641-644  of  the  Act  provides 
support  for  research  and  related 
activities  designed  to  increase 
knowledge  and  understanding  of 
handicapping  conditions  and  teaching, 
learning,  and  education-related 
practices  and  services  for  handicapped 
children  and  youth.  The  regulations, 
among  other  things,  describe  the 
purpose  of  the  program,  identify  the 
types  of  activities  that  are  eligible  for 
support,  set  forth  the  process  for 
selecting  funding  priorities,  and  describe 
weighted  selection  criteria.  An  appendix 
to  the  regulations  contains  nonbinding 
guidelines  for  the  preparation  of 
applications. 

EFFECTIVE  DATE:  These  regulations  will 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations  call  or 
write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Glidewell,  Special  Education 
Programs,  Department  of  Education,  400 
Maryland  Avenue,  SW.  (Swifzer 
Building.  Room  3511-M/S  2313), 
Washington.  D.C.  20202:  Telephone: 
(202)  732-1099. 
SUPPtEMENTARV  INFORMATION:  The 

Research  in  Education  of  the 
Handicapped  program,  authorized  by 
sections  641-644  of  Part  E  of  the 
Education  of  the  Handicapped  Act, 
supports  research,  surveys,  or 
demonstration  projects,  and  other 
activities  relating  to  the  educational 
needs  of  handicapped  children  and 
youth.  Under  this  program,  the  Secretary 
makes  awards  to  eligible  parties  for 
research  and  related  activities,  to  assist 
special  education  personnel,  related 
services  personnel,  and  other 
appropriate  persons,  including  parents, 
in  improving  the  education  and  related 
services  for  handicapped  children  and 
youth,  and  to  conduct  research,  surveys, 
or  demonstrations  relating  to  the 
education  of  handicapped  children  and 
youth.  Research  and  research-related 


activities  supported  under  this  program 
shall  be  designed  to  increase  knowledge 
and  understanding  of  handicapping 
conditions  and  teaching,  learning,  and 
education-related  practices  and  services 
for  handicapped  children  and  youth, 
including  physical  education  and 
recreation. 

The  Education  of  the  Handicapped 
Act  Amendments  of  1983,  Pub.  L.  98-199. 
included  amendments  to  the  provisions 
of  section  641.  Under  section  641(c)  of 
the  Act,  the  Secretary  is  required  to 
publish  proposed  research  priorities  in 
the  Federal  Register  every  two  years, 
analyze  and  consider  any  public 
comments  received,  and  then  publish 
final  research  priorities.  In  accordance 
with  this  authority,  a  notice  of  final 
biennial  funding  priorities  was 
published  on  April  5, 1985  (50  FR  13734). 

Regulations  for  this  program  were 
published  on  August  18, 1978  (43  FR 
36634),  were  last  amended  on  June  18. 
1981  (46  FR  31997),  and  are  currently 
codified  at  34  CFR  Part  324.  These  final 
regulations  implement  Sections  641-644 
of  the  Act,  as  amended  by  Pub.  L.  98- 
199.  and  incorporate  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  Parts  74. 
75,  77,  and  78).  These  regulations  are 
expected  to  become  effective  in  time  to 
apply  to  Fiscal  Year  1986  awards.  Grant 
awards  made  in  Fiscal  Year  1985  will  be 
governed  by  the  current  regulations. 

A  notice  of  proposed  rulemaking  for 
this  program  was  published  on  March 
20, 1985  (50  FR  11356).  Certain  technical 
revisions  have  been  made  to  the 
selection  criteria  in  §§  324.31  and  324.32. 
No  substantive  changes  are  intended, 
and  no  amendments  to  the  applications 
are  necessary.  The  comments  received 
in  response  to  this  notice  and  the 
Secretary's  responses  are  summarized 
below. 

Comment.  One  commenter 
recommended  that  S  324.1(c)  and  (d) 
should  be  combined  to  avoid 
redundancy. 

Response.  No  change  has  been  made. 
This  language  is  taken  directly  from 
section  642  of  the  Act. 

Comment.  Three  commenters 
recommended  that  {  324.2(b)  be 
expanded  to  specifically  include  the 
statutory  authority  for  the  Secretary  to 
award  grants  as  well  as  contracts  for 
research  and  related  purposes  relating 
to  physical  education  and  recreation  for 
handicapped  children. 

Response.  A  change  has  been  made. 
Language  has  been  added  to  {  324.2(b) 
to  clarify  that  the  Secretary  may  also 
make  grants  for  research  and  related 
purposes  relating  to  physical  education 
and  recreation  for  handicapped 
children. 


Comment.  One  commenter 
recommended  that  §  324.30(a)  be  revised 
to  give  priority  to  three  or  more  types  of 
activities  indicated  so  as  to  allow  for 
broader  access  to  grants  under  this 
section. 

Response.  No  change  has  been  made. 
Although  the  Secretary  agrees  with  the 
intent  of  the  comment,  the  number  of 
priorities  selected  for  funding  in  any 
fiscal  year  is  largely  dependent  upon  the 
availability  of  funds  for  new  awards  as 
well  as  support  for  continuation 
projects.  Thus,  the  regulations  must  be 
flexible  enough  to  allow  for  variation  in 
theavailability  of  uncommitted  funds 
from  year  to  year. 

Comment.  One  commenter 
recommended  that  §  324.33  include  a 
definition  of  "research  related 
activities." 

Response.  No  change  has  been  made. 
Section  641  of  the  Act  specifies 
illustrative  types  of  research  and  related 
activities  which  can  be  supported  under 
this  program.  Authorized  activities  are 
specified  in  S  324.10  of  the  regulations 
and  are  consistent  with  the  definition  of 
"research  and  related  purposes"  in 
section  602(b)13)  of  the  Act. 

Comment.  One  commenter 
recommended  extending  the  date  for 
report  submission  after  completion  of  a 
project  from  60  to  90  days. 

Response.  A  change  has  been  made. 
The  Secretary  agrees  with  the 
recommendation  to  extend  the  report 
deadline  to  90  days. 

A  summary  of  these  final  regulations 
follows. 

Subpart  A — General. 

Section  324.1  describes  the  basic 
purpose  of  the  Research  in  Education  of 
the  Handicapped  program. 

Section  324.2  identifies  the  parties  that 
are  eligible  to  receive  grants. 

Section  324.3  lists  other  regulations 
that  apply  to  this  program. 

Section  324.4  incorporates  certain 
EDGAR  definitions  as  well  as  the 
definitions  of  "handicapped  children," 
"related  services,"  and  "special 
education"  used  in  the  Assistance  to 
States  for  Education  of  Handicapped 
Children  program  (34  CFR  Part  300). 
These  definitions  in  34  CFR  Part  300.  as 
well  as  the  definition  of  "handicapped 
youth"  under  Section  602(b)  of  the  Act. 
are  adopted  to  ensure  consistency 
among  programs  under  the  Act. 

Subpart  B — What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  this 
Program? 

Section  324.10  ideotifies  the  types  of 
projects  that  the  Secretary  supports. 
This  section  identifies  the  particular 
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activities  authorized  under  sections 
641(a]  and  642  of  the  Act  as  examples  of 
the  kinds  of  projects  that  are  consistent 
with  the  purposes  of  the  Act.  This 
section  includes  student-initiated  and 
field-initiated  activities,  in  accordance 
with  the  legislative  history  of  the  Act, 
which  states:  "The  Committee  intends 
that  the  Held  and  student  initiated 
research  projects  and  successful  model 
projects  be  continued."  S.  Rep.  No.  191, 
98th  Cong.,  1st  Sess.  25  (1983). 

Section  324.11  describes  the  kinds  of 
research  and  model  projects  supported 
under  this  program.  This  information  is 
included  to  assist  applicants  in 
understanding  the  purpose  pf  the  two 
different  types  of  projects  authorized 
under  this  part. 

Subpart  C—fResenedJ 

Subpart  D — How  Does  the  Secretary' 
Make  a  Grant? 

Sections  324.30  describes  the  process 
the  Secretary  uses  to  select  priorities  for 
funding.  This  process  is  consistent  with 
the  requirements  of  section  641(c)  of  the 
Act. 

Sections  324.31  and  324.32  contain  the 
.selection  criteria  the  Secretary  uses  to 
evaluate  applications  and  award  new 
grants.  The  Secretarj'  establishes 
weighted  criteria  that  reflect  the  relative 
importance  of  the  elements  of  an 
application  in  order  to  ensure  that  the 
most  promising  projects  are  selected. 
The  Secretary  uses  different  selection 
criteria  for  research  projects  and  for 
model  projects  to  reflert  the  difference 
in  the  nature  of  those  projects.  The 
selection  criteria  contained  in 
§§  324.31(b)(3)  and  (h)  and  324.32(b)(3) 
and  (h)  are  designed  to  implement  the 
requirement  under  section  641(b)  of  the 
Act  that  the  Secretary  shall  consider  the 
special  education  experience  of  an 
applicant  and  the  ability  of  an  applicant 
to  disseminate  the  findings  of  any 
project  funded  under  this  part. 

Subpart  E — What  Conditions  Must  be 
Met  by  a  Grantee? 

Section  324.40  describes  the  content  of 
the  project  report  that  must  be 
submitted  upon  completion  of  a  project. 
These  requirements  are  necessary  to 
ensure  that  the  project  reports  will  be 
useful  to  the  persons  to  whom  they  are 
disseminated. 

Appendix. 

The  appendix  to  Part  324 
(Guidelines — Education  of  the 
Handicapped  Act — Part  E)  is  revoked. 

An  appendix  is  attached  which 
contains  nonbinding  guidance  for  use  by 
applicants  in  preparing  applications  for 
research  and  model  projects. 


Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  classified  as  non- 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  in  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
application  procedures  in  the  final 
regulations  will  not  place  undue  burdens 
on  small  entities  submitting  applications 
under  this  program.  The  regulations  do 
not  impose  other  burdens  that  would 
have  a  significant  economic  impact  on 
small  entities  participating  in  the 
program. 

To  the  extent  that  the  regulations 
affect  States  and  State  agencies,  they 
will  not  have  an  impact  on  small 
entities.  States  and  State  agencies  are 
not  small  entities  under  the  Act. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States.  Based  on  the  comments 
on  the  proposed  rules  and  the 
Department's  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  information 
that  is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Fart  324 

Education,  Education  of  handicapped. 
Education — research,  Grants  program — 
education.  Local  education  agency, 
Reporting  and  recordkeeping 
requirements.  School,  State  educational 
agencies. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.023.  Research  in  Education  of  the 
Handicapped) 

Daii!d:  August  19,  T985. 
William  ].  Bennett, 
Secretcry  of  Education. 

The  Secretary  revises  Part  324  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 


PART  324— RESEARCH  IN 
EDUCATION  OF  THE  HANOICAPPCO 
PROGRAM 

Subpart  A— General 

Set. 

324.1  What  is  the  Research  in  Education  of 
the  Handicapped  Pro^aro? 

324.2  Who  is  eligible  to  apply  for  an  award 
under  this  program? 

324.3  What  regulations  apply  to  this 
program? 

324.5    What  definitions  apply  to  this 

program? 
324.5-324.9     [Resepvedj 

Subpart  B— V^tiat  Kinds  of  Proi«cta  DoM 
tt>e  Secretary  Assist  Under  TMs  Program? 

324.10  What  kinds  of  projects  are 
authorized  under  this  part? 

324.11  What  kinds  of  research  and  model 
projects  are  supported  under  this  part? 

324.12-324.19     [Reserved) 

Subpart  C— (Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
an  Award? 

324.30  How  does  the  Secretary  select  and 
announce  funding  priorities  under  this 
program? 

324.31  What  are  the  selection  criteria  for 
evaluating  applications  fcH'  research 
projects? 

324.32  What  are  the  selection  criteria  for 
evaluating  application  for  model 
projects? 

324.33  What  are  the  selection  criteria  for 
evaluating  research-related  activities 
other  than  research  and  model  projects? 

324.34-324.39    (Reserved] 

Subpart  E— What  Conditions  Must  Be  Hal 

by  a  Recipient? 

324.40    What  conditions  must  be  met  b\  a 

recipient? 
324.41-324.49  (Reserved] 

Authority:  Sees  641-644  of  the  Education  of 
the  Handicapped  Act,  as  amended  by  Pub.  L 
98-199.  97  Stat.  1372-1374  (20  US.C  1441- 
1444).  unless  otherwise  noted. 

Subpart  A— General 

§  .324.1    What  is  ttte  Research  in  Education 
of  the  Handicapped  Program? 

The  purpose  of  this  program  is  to 
provide  supfkort  for — 

(a)  Research  and  related  activties  to 
assist  special  education  personnel, 
related  servcies  personnel,  and  other 
appropriate  persons,  including  parents, 
in  improving  the  education  and  related 
ser\  ices  for  handicapped  children  and 
youth; 

(b)  Research,  surveys,  or 
demonstrations  relating  to  the  education 
of  handicapped  children  and  youth; 

(c)  Research  and  related  purposes 
relating  to  physical  education  or 
recreation  for  handicapped  children: 
and 
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(d)  Research,  surveys,  or 
demonstrations  relating  to  physical 
education  or  recreation  for  handicapped 
children. 

(20  U.S.C.  1441(a).  1442) 

§  324  J    Who  is  eligible  to  apply  for  an 
award  under  ttiis  program? 

(a)  The  Secretary  may  make  grants  to. 
or  enter  into  contracts  and  cooperative 
agreements  with.  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public 
agencies  and  nonprofit  private 
organizations  for  the  research  and 
related  activities  authorized  under 
Section  641(a)  of  the  Education  of  the 
Handicapped  Act. 

(b)  The  Secretary  may  award 
contracts  to  States.  State  or  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public  or 
nonprofit  private  educational  or 
research  agencies  and  organizations, 
and  may  make  contracts  with  States. 
Stale  and  local  educational  agencies, 
institutions  of  higher  education,  and 
other  public  or  private  educational  or 
research  agencies  and  organizations  for 
research  and  related  purposes 
authorized  under  Section  642  of  the 
Education  of  the  Handicapped  Act. 
relating  to  physical  education  or 
recreation  for  handicapped  children, 
and  to  conduct  research,  surveys,  or 
demonstrations  relating  to  physical 
education  or  recreation  for  handicapped 
children. 

(20U.S.C.  1441(a).  1442) 

§  324.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  in  this  Part  324. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDG.\R).  set  out  in  Title  34  of  the  Code 
of  Federal  Regulations  in — 

(1)  Part  74  (Administration  of  Grants); 

(2)  Part  75  (Direct  Grant  Programs): 

(3)  Part  77  (Definitions  that  Apply  to 
Department  Regulations):  and 

(4)  Part  78  (Education  Appeal  Board). 

(20  U.S.C.  1441-1444) 

9  324.4    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

EDGAR 

Fiscal  year 

Grant 

Grantee 


Local  educational  agency 

Nonprofit 

Private 

Project 

Project  period 

Secretary 

Stale  educational  agency 

(20  U.S.C.  1441-1444) 

(b)  Definitions  in  34  CFR  Part  300.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  300.5,  300.13,  and 
300.14: 

Handicapped  children 
Related  services 
Special  education 
(20  U.S.C.  14m(a)(l),  (16).  (17)) 

(c)  Other  definitions.  In  addition  to 
the  definitions  referred  to  in  paragraphs 
(a)  and  (b)  of  this  section,  the  following 
definition  applies  to  this  part: 
"Handicapped  youth"  means  any 
handicapped  child  who — 

(1)  Is  twelve  years  of  age  or  older:  or 

(2)  Is  enrolled  in  the  seventh  or  higher 
grade  in  school. 

(20  U.S.C.  1401(b)) 
§§324.5—324.9    [Reserved] 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  324. 1 0    What  kinds  of  projects  are 
authorized  under  this  part? 

Research  and  related  activities  that 
may  be  assisted  under  this  part  include, 
but  are  not  limited  to — 

(a)  The  development  of  new  and 
improved  techniques  and  devices  for 
teaching  handicapped  children  and 
youth; 

(b)  The  development  of  curricula 
which  meet  the  unique  educational 
needs  of  handicapped  children  and 
youth: 

(c)  The  application  of  new 
technologies  and  knowledge  for  the 
purpose  of  improving  the  instruction  of 
handicapped  children  and  youth; 

(d)  The  development  of  program 
models  and  exemplary  practices  in 
areas  of  special  education; 

(e)  The  dissemination  of  information 
on  research  and  related  activities 
conducted  under  this  part  to  interested 
individuals  and  organizations; 

(f)  Research  and  related  activities, 
surveys,  or  demonstrations  relating  to 
physical  education  or  recreation  for 
handicapped  children;  and 

(g)  Student-initiated  or  field-initiated 
projects  consistent  with  the  purpose  of 
the  program,  as  described  in  §  324.1. 

(20  U.S.C.  1441(a),  1442) 


§  324. 1 1    What  itinds  of  research  and 
model  projects  are  supported  under  this 
part? 

(a)  Research  projects  supported  under 
this  part  must  be  designed  to  generate 
knowledge  about  the  education  of 
handicapped  children  and  youth  and  to 
Iran.'i'aie  that  knowledge  into  practical 
techniques  and  materials. 

(b)  Model  projects  supported  under 
this  part  must  develop  and  implement 
innovative  educational  programs  that 
serve  handicapped  childreivand  youth 
either  directly  or  indirectly.  These 
projects  must  be  designed  to — 

(1)  Improve  significantly  an  aspect  of 
the  education  of  handicapped  children 
and  youth; 

(2)  Provide  information  about  the 
comparative  effectiveness  of  the  model 
being  demonstrated: 

(3)  Continue  beyond  the  award  period; 
and 

(4)  Provide  for  dissemination  and 
replication  of  a  successful  program. 
(20  U.S.C.  1441. 1442) 

§§324.12-324.19    (Reserved] 

Subpart  C— (Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  an  Award? 

§  324.30    How  does  the  Secretary  select 
and  announce  funding  priorities  under  this 
program? 

(a)  For  any  fiscal  year,  the  Secretary 
may  give  priority  to  one  or  more  of  the 
types  of  activities  under  §  324.10. 

(b)  Under  Section  641(c)  of  the 
Education  of  the  Handicapped  Act.  the 
Secretary  is  required  to  publish 
proposed  research  priorities  for  public 
comment  in  the  Federal  Register  every 
two  years,  not  later  than  July  1.  The 
Secretary  is  required  to  publish  final 
priorities  for  this  program  not  later  than 
30  days  after  the  close  of  the  comment 
period. 

(c)  The  Secretary  establishes  separate 
competitions  for  research  and  model 
projects  for  any  activity  for  which  the 
Secretary  provides  assistance  under  this 
part. 

(20  U.S.C.  1441(c).  1442) 

§  324.3 1     What  are  the  selection  criteria  for 
evaluating  applications  for  research 
projects? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for 
research  projects.  The  maximum  score 
for  all  of  the  criteria  is  100  points. 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for — 
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(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  that 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  useti); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  evidence  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 


(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project. 

Cross  reference:  34  CFR  75.590.  Evaluation 
by  the  grantee. 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  that 
are  appropriate  for  the  project  and.  to 
the  extent  possible,  are  objective  and 
produce  data  that  are  quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  applicant 
plans  to  devote  adequate  resources  to 
the  project. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Importance.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  importance  of  the  project 
in  leading  to  the  understanding  of, 
remediation,  or  compensation  for  the 
problem  or  issue  relating  to  the 
education  of  handicapped  children  and 
youth  being  addressed. 

(g)  Impact.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  probable  impact  of  the  proposed 
research  and  development  products  and 
the  extent  to  which  those  products  can 
be  expected  to  have  a  direct  influence 
on  handicapped  children  and  youth  or 
personnel  responsible  for  their 
education. 

(h)  Organizational  capability.  (10 
points)  The  Secretary  considers — 

(1)  The  applicant's  special  education 
experience;  and 

(2)  The  ability  of  the  applicant  to 
disseminate  the  fmdings  of  the  project  to 
appropriate  groups  to  ensure  that  they 
can  be  used  effectively. 

(i)  Technical  soundness.  (40  points) 
The  Secretary  reviews  each  application 
to  determine  the  technical  soundness  of 
the  research  or  evaluation  plan, 
including — 

(1)  The  design; 

(2)  The  proposed  sample; 

(3)  Instrumentation;  and 

(4)  Data  analysis  procedures. 

(20  U.S.C.  1441-1442) 

§324.32    What  arc  th«  seiMtkm  crHeHa  for 
•valuating  applications  for  mocM  pro)*cts? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for 
model  project  awards.  The  maximum 
score  for  all  of  the  criteria  is  100  points, 
(a)  Plan  of  operation.  (10  points) 
(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 


(2)  The  Secretary  looks  for — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efTicient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project; 

(2)  The  Secretary  considers^— 

(i)  The  qualifications  of  the  proiect 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(3)  To  determiiie  personnel 
qualification,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  evidence  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  such 
application  to  determine  if  the  protect 
has  an  adequate  budget  and  is  cost 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 
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(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project. 

CroMHreferencK  34  CFR  75.590.  Ewluation 
by  the  grantee. 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  that 
are  appropriate  for  the  project  and,  to 
the  extent  possible,  are  objective  and 
produce  data  that  are  quantiHable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reWews  each 
application  to  determine  if  the  applicant 
plans  to  devote  adequate  resources  to 
the  project. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Importance.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  if — 

(1)  The  service  delivery  problem 
addressed  by  the  proposed  project  is  of 
concern  to  others  in  the  Nation,  and; 

(2)  The  importance  of  the  project  in 
addressing  the  problem  or  issue. 

(g)  Innovativeness.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
innovativeness  of  the  proposed  project. 

(2)  The  Secretary  looks  for  a 
conceptual  framework  that — 

(i)  Is  founded  on  previous  theory  and 
research:  and 

(ii)  Provides  a  basis  for  the  unique 
strategies  and  approaches  to  be 
incorporated  into  the  model. 

(h)  Organizational  capability.  (10 
points)  The  Secretary  considers — 

(1)  The  applicant's  special  education 
experience:  and 

(2)  The  applicant's  ability  to 
disseminate  findings  of  the  project  to 
appropriate  groups  to  ensure  that  they 
can  be  used  effectively. 

(i)  Technical  soundness.  (25  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  plan  for  the 
development,  implementation,  and 
evaluation  of  the  model  with  respect  to 
such  matters  as — 

(i)  The  population  to  be  served; 

(ii)  The  model  planning  process; 

(iii)  Record  keeping  systems: 

(iv)  Coordination  with  other  service 
providers; 

(v)  The  identification  and  assessment 
of  students; 

(vi)  Inter\'entions  to  be  used,  including 
proposed  curricula; 

(vii)  Individualized  educational 
program  planning;  and 


(viii)  Parent  and  family  participation. 
(20  U.S.C.  1441-1442) 

§324.33    Wturt  ar«  ttw  Micction  criteria  for 
evaluating  research-related  activities  ottier 
than  research  and  model  projects? 

The  Secretary  uses  the  criteria  in  34 
CFR  75.210  (Selection  criteria  for  a 
discretionary  grant  program  that  does 
not  have  regulations)  (to  evaluate 
applications  for  new  awards  for 
research-related  activities  other  than 
research  and  model  projects. 

(20  U.S.C.  1441-1442). 

§§324.34-324.39    [Reserved] 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Recipient? 

§324.40    What  conditions  must  be  met  by 
a  recipient? 

Not  more  than  90  days  after  the 
completion  of  a  project  assisted  under 
this  part,  each  recipient  must  submit  a 
report  to  the  Secretary  that  includes — 

(a)  An  abstract  of  the  project: 

(b)  For  a  research  project,  a 
description  of  the  research  problem  and 
the  methodological  approach  used  in  the 
research  study;  or 

(c)  For  a  model  project — 

(1)  A  description  of  the  model  which 
permits  replication,  in  part  or  in  whole, 
by  appropriate  parties  to  which  it  is 
disseminated;  and 

(2)  A  description  of  the  evaluation 
procedures  and  findings  related  to  the 
effectiveness  of  the  model: 

(d)  A  summary  of  the  project  findings; 
and 

(e)  A  statement  of  the  conclusions. 

(20  U.S.C.  1441(d)) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0002) 

§§324.41-324.49    (Reserved) 

Appendix 

Note. — This  appendix  will  not  be  codified 
in  the  Code  of  Federal  Regulations. 

Guidelines — Research  in  Education  of 
the  Handicapped  Program 

Part  1— Introduction 

Sec. 

1.1  Scope  of  guidelines. 

Part  2— Application  Information 

Zl     [^reparation  of  applications  for  research 
projects. 

2.2  Preparation  of  applications  for  model 
projects. 

Part  1— introduction 

§1.1    Scope  of  guidelines. 

The  guidehnes  contained  in  this 
document  are  recommendations  and 
suggestions  for  meeting  legal 


requirements  which  apply  to  Federal 
assistance  under  the  Education  of  the 
Handicapped  Act.  Part  E,  sections  641- 
644.  The  legal  requirements  include  the 
Act  itself  (20  U.S.C  1441-1444)  and 
applicable  regulations  (34  CFR  Parts  75 
and  324).  The  guidelines  are  not 
requirements.  However,  where  the 
guidelines  set  forth  a  permissible  means 
of  meeting  a  legal  requirement,  the 
guidelines  may  be  relied  upon. 

(20  U.S.C.  1441-1444) 

Part  2— Application  Information 

§2.1    Preparation  of  applications  for 
research  project^. 

It  is  suggested  that  project 
applications  include  the  following 
features  in  the  order  listed: 

(a)  Abstract.  A  narrative  abstract 
should  describe — (1)  The  problem  or 
issue  the  project  is  addressing;  (2)  the 
project's  goals  and  products;  and  (3)  the 
methodology.  The  overview  of  the 
methodology  should  provide  specific 
detail  on  the  sample,  if  one  is  to  be  used 
(i.e.,  number  of  local  educational 
agencies,  number  of  students,  category 
of  exceptionality),  and  a  brief 
description  of  the  project's  design, 
measurement,  and  analysis  procedures. 

(b)  Importance.  This  section  should 
present  the  problem  or  issue  to  be 
addressed.  Using  previous  research 
findings,  the  experiences  of  service 
providers,  and  a  conceptual  framework, 
the  applicant  should  make  a  convincing 
argument  for  the  significance  of  the  need 
which  exists,  and  the  importance  of  the 
proposed  project  in  understanding, 
remediating,  or  compensating  for  the 
problem/issue.  This  section  should  also 
include  a  description  of  the  expected 
outcomes.  Finally,  it  should  provide  a 
list  of  procedural  objectives  which 
describe  the  major  activities  to  be 
implemented  during  the  project  and  for 
which  detailed  explanations  and 
justifications  are  provided  in  the 
subsequent  sections  of  the  application. 

(c)  Technical  Method  (Soundness). 
This  section  should  provide  both  a 
description  and  justification  for  the 
project  design,  sample,  measurement 
techniques,  instrumentation,  and  data 
analysis  procedures.  This  section  should 
provide  sufficient  detail  for  reviewers  to 
be  able  to  make  informed  judgments 
about  the  soundness  of  the  proposed 
research  procedures.  This  is  the  one 
aspect  of  the  application  narrative 
which  is  frequently  too  short.  Applicants 
need  to  explain  and  justify  their 
selection  of  procedures.  The  relationship 
between  the  proposed  activities  and  the 
proposed  duration  of  the  project  should 
also  be  made  apparent  in  this  section. 
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(d)  Plan  of  Operation.  This  section  of 
the  application  should  provide  a 
management  plan  which  includes — (1) 
Ati  organizational  chart  accompanied  by 
a  narrative  which  describes  the 
responsibilities  associated  with  each 
position;  (2)  a  time  line  indicating  the 
initiation  and  completion  dates  for  each 
major  activity;  and  (3)  a  person  loading 
chart  which  indicates,  for  each  major 
activity,  the  number  of  days  by  person. 
This  section  should  explicitly  describe 
how  the  applicant  will  provide  equal 
access  and  treatment  for  eligible  project 
participants  who  are  members  of  groups 

-that  have  been  traditionally 
underrepresented. 

(e)  Evaluation  Plan.  This  section  of 
the  application  should  describe 
procedures  to  assure  that  the  project's 
activities  are  being  implemented 
appropriately  and  that  project  objectives 
are  being  met.  Project  evaluation 
procedures  should  differ  from  the 
analysis  procedures  for  the  research 
data  described  in  section  (c).  Technical 
Methods  (Soundness). 

(f)  Key  Personnel.  This  section  should 
identify  the  person  being  proposed  for 
each  position  presented  in  the 
management  plan  and  the  time 
commitment  allocated  to  the  position. 
Each  person's  qualifications  should  be 
presented  in  a  manner  that  shows  a 
clear  relationship  to  the  selection 
criteria  for  that  designated  position.  This 
section  should  also  describe  procedures 
for  encouraging  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have  been 
traditionally  underrepresented  such  as 
members  of  racial  or  ethnic  minority 
groups,  women,  handicapped  persons, 
and  the  elderly.  Finally,  a  full  disclosure 
of  all  time  commitments  should  be 
included  for  each  person  listed  in  the 
application.  These  should  include  both 
proposed  and  existing  commitments  to 
State,  local,  or  privately-supported 
activities. 

(g)  Adequacy  of  Resources.  This 
section  should  describe  the  resources, 
facilities,  equipment,  and  supplies 
available  to  the  applicant  for  carrying 
out  the  proposed  project.  It  should 
include  a  summary  of  relevant 
experiences  related  to  the  proposed 
research  activity,  and  it  should 
demonstrate  access  to  and  commitment 
from  schools,  agencies,  or  other 
organizations  necessary  to  carry  out  the 
proposed  research.  This  is  particularly 
important  regarding  access  to  proposed 
samples. 

(h)  Impact.  This  section  of  the 
application  should  be  used  to  make  the 
best  case  for  the  potential  difference  the 
proposed  research  could  make  in 
addressing  the  needs  developed  in  the 


purpose  section.  The  impact  statement 
should  consider  the  contribution  the 
Tmdings  or  products  will  make  to  current 
understanding,  knowledge,  and  practice. 

(i)  Organizational  capability.  This 
section  should  clearly  describe  the 
special  education  experience  of  the 
applicant  and  how  the  Hndings  and 
products  will  be  disseminated  to 
appropriate  target  groups  to  ensure  that 
they  can  be  used  effectively. 

(j)  Budget  and  Cost  Effectiveness. 
Instructions  in  the  standard  application 
for  Federal  assistance  (Section  E  of  ED 
Form  9037)  provide  guidance  in 
preparing  the  budget  section  of  the 
application. 

§  2.2    Preparation  of  applications  for 
model  projects. 

It  is  suggested  that  project 
descriptions  include  the  following 
features,"in  the  order  listed: 

(a)  Abstract.  A  narrative  abstract 
should  describe — (1)  The  service 
delivery  problem  the  project  is 
addressing;  (2)  the  project's  goals  and 
strategies,  and  (3)  the  methods.  The 
overview  of  the  methods  should  provide 
speciHc  details  on  the  population  to  be 
served  and  the  intervention  to  be  used. 

(b)  Importance.  This  section  should 
present  the  service  delivery  problem  to 
be  addressed.  Using  previous  research 
Hndings,  need  assessments,  and  the 
experiences  of  service  providers,  the 
applicant  should  make  a  convincing 
argument  for  the  significance  of  the 
delivery  problem  to  service  providers 
across  the  Nation. 

(c)  Innovativeness.  This  section 
should  provide  a  conceptual  framework 
that  is  founded  on  previous  theory  and 
research  and  provides  a  basis  for  the 
unique  strategies  and  approaches  that 
will  be  used  in  addressing  the  identified 
service  delivery  problem.  This  section 
should  also  make  clear  the  contribution 
the  proposed  findings  and  products  will 
make  in  advancing  current  knowledge, 
understanding,  and  practice. 

(d)  Technical  Method  (Soundness). 
This  section  should  provide  both  a 
description  and  justification  of  the 
project's  strategies.  Specific  information 
should  be  provided  as  to  the  population 
to  be  served,  the  model  planning 
process,  coordination  among  service 
providers,  the  interventions  to  be  used, 
and  parent  and  family  participation. 
Model  projects  that  will  provide  direct 
services  to  students  should  also  include 
information  as  to  the  identification  and 
assessment  of  students,  record  keeping 
systems,  proposed  curricula,  and 
individualized  educational  program 
planning.  This  aspect  of  the  application 
narrative  should  be  detailed  enough  to 
make  it  clear  what  activities  will  be 


carried  out  in  the  project.  Applicants 
need  to  explain  and  justify  their 
strategies. 

(e)  Plan  of  Operation.  This  section  of 
the  application  should  provide  a 
management  plan  which  includes — 11) 
An  organizational  chart  accompanied  by 
a  narrative  which  describes  the 
responsibilities  associated  with  each 
position:  (2)  a  time  line  indicating  the 
initiation  and  completion  dates  for  each 
major  activity;  and  (3)  a  person  loading 
chart  which  indicates  for  each  major 
activity  the  number  of  days  by  person. 
This  section  should  explicity  describe 
how  the  applicant  will  provide  equal 
access  and  treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented. 

(f)  Evaluation  Plan.  This  section 
should  describe  the  plan  and  the 
procedures  to  evaluate  the  project 
including  the  effectiveness  of  the  model 
in  educating  handicapped  students.  In 
particular,  procedures  should  be 
described  for  comparing  the 
effectiveness  of  the  model  with  other 
service  delivery  strategies. 

(g)  Key  Personnel.  This  section  should 
identify  the  person  being  proposed  for 
each  position  presented  in  the 
management  plan  and  the  time 
commitment  allocated  to  the  position. 
Each  person's  qualifications  should  be 
presented  in  a  manner  that  shows  a 
clear  relationship  to  the  selection 
criteria  for  his/her  designated  position. 
This  section  should  also  describe 
procedures  for  encouraging  applications 
or  employment  from  persons  who  are 
members  of  groups  that  have  been 
traditionally  underrepresented  such  as 
members  of  racial  or  ethnic  minority 
groups,  women,  handicapped  persons, 
and  the  elderly.  Finally,  a  full  disclosure 
of  all  time  commitments  should  be 
included  for  each  person  listed  in  the 
application.  These  should  include  both 
proposed  and  existing  commitments  to 
State,  local,  or  privately  supported 
activities. 

(h)  Adequacy  of  Resources.  This 
section  should  describe  the  resources, 
facilities,  equipment,  and  supplies 
available  to  the  applicant  for  carrying 
out  the  proposed  project.  It  should 
include  a  summary  of  relevant 
experiences  related  to  the  proposed 
project,  and  it  should  demonstrate 
access  to  schools,  agencies,  or  other 
organizations  necessary  to  carry  out  the 
proposed  project. 

(i)  Organizational  capability.  This 
section  should  clearly  describe  the 
special  education  experience  of  the 
applicant  and  how  the  findings  and 
products  will  be  disseminated  to 
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appropriate  target  groups  to  ensure  that 
they  can  be  used  effectively. 

(j)  Budget  and  Cost  Effectiiciwss. 
Instructions  in  the  standard  application 


for  Federal  assistance  (Section  K  of  EI) 
Form  9037)  provide  guidance  in 
preparing  the  budget  section  of  the 
application. 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

State-Level  Energy  End  Use,  Price,  and 
Expenditures  Information;  Solicitation 
of  Comments  on  Data  User  Needs 

agency:  Office  of  Energy  Markets  and 
End  Use,  Energy  Information 
Administration,  DOE. 
action:  Notice  of  request  for  comments. 

SUMMARY:  The  Energy  Information   . 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  is  initiating  a  review  of 
the  requirements  of  data  users  for  State- 
level  information  on  energy  end-use, 
prices,  and  expenditures.  The  EIA  will 
use  the  results  of  the  requirements 
review  in  determining  which  data 
elements.£IA  should  continue  to 
publish. 

The  EIA  also  is  soliciting  comments 
from  data  users  on  which  State-level 
data  they  deem  to  be  necessary.  The 
EIA  requests  that  data  users  identify  the 
specific  uses  for  the  data  they  require, 
including,  if  applicable,  the  statutory 
mandate. 

Any  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  at  the  DOE 
Freedom  of  Information  Office.  Room 
lE-090, 1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  between 
the  hours  of  9:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Pursuant  to  the  provisions  of 
10  CFR  1004.11,  any  person  submitting 
information  which  is  believed  to  be 
confidential  and  exempt  by  law  from 
public  disclosure,  should  submit  one 
complete  copy  of  the  document  and.  if 
possible,  10  copies  from  which  the 
information  which  is  believed  to  be 
confidential  has  been  deleted.  The  DOE 
will  make  its  own  determination  with 
regard  to  the  confidential  status  of  the 
information  and  treat  it  according  to  its 
determination. 

DATE:  Comments  concerning  this  notice 
should  be  submitted  within  60  days  of 
the  publication  date  of  the  notice. 
ADDRESS:  Comments  should  be 
submitted  in  writing  to:  Sue  Streett. 
Office  of  Energy  Markets  and  End  Use. 
Energy  Information  Administration.  EI- 


60,  MS  lH-053, 1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sue  Streett.  (202)  252-1617. 

SUPPLEMENTARY  INFORMATION:  The  EIA 

currently  publishes  the  State  Energy 
Data  Report  (SEDR)  to  provide 
historical  time  series  data  on 
consumption  of  energy  by  major  end-use 
sectors  and  by  State.  The  sectors 
reported  in  the  SEDR  are  residential, 
commercial,  industrial,  transportation, 
and  electric  utilities.  Consumption  data 
published  in  the  SEDR  include  both 
collected  State-level  data  and  calculated 
State-level  estimates.  EIA  collects  state- 
level  consumption  data  on  natural  gas 
and  electricity,  and  when  publishing 
these  data  in  the  SEDR,  makes  minor 
adjustmenl%  for  consistency  among  end- 
use  sectors.  In  cases  where  EIA  does  not 
collect  State-level  consumption  data, 
notably  petroleum  products,  the  SEDR 
relies  on  collected  State-level  sales, 
delivery,  or  distribution  data.  In  general, 
these  data  are  available  directly  from 
EIA  collection  forms  and  are  adjusted  in 
the  SEDR  to  equal  the  reported  national- 
level  consumption  data.  In  many  cases, 
imputations  are  made  to  establish 
consistency  in  sectoral  definitions  or  to 
reflect  changes  in  EIA  data  collection 
forms  for  specific  time  series.  The  EIA 
publishes  a  companion  report  titled  the 
State  Energy  Price  and  Expenditures 
Report  (SEPER)  which  combines  the 
SEDR  consumption  estimates  with 
collected  and  imputed  price  data  to 
provide  annual  estimates  of  energy 
prices  and  expenditures  by  major  end- 
use  sector  at  the  State  and  national 
levels. 

The  EIA  also  conducts  periodic 
surveys  of  energy  consumption  within 
the  residential,  commercial,  and 
residential  transportation  sectors.  The 
EIA  energy  end-use  surveys  are  sent  to 
a  small  sample  of  their  respective 
populations  and  provide  statistical  data 
on  energy  end-use  at  the  national  and 
Census  region  level.  Unlike  the  SEDR, 
these  data  are  not  available  at  the  State- 
level.  The  EIA  plans  to  conduct  future 
energy  end-use  surveys  on  a  triennial 
cycle. 

The  EIA  is  soliciting  comments  on  the 
information  needs  of  data  users  who  use 
State-level  information  on  energy  end- 


use,  prices  and  expenditures.  The 
following  questions  are  provided  to 
focus  the  discussion  on  the  specific 
needs  for  and  uses  of  these  data. 

Please  answer  each  of  the  following 
questions: 

1.  What  are  your  minimal 
requirements  for  information  on  energy 
end-use,  prices,  and  expenditures?  For 
what  do  you  use  these  data?  Please  be 
specific. 

2.  Are  data  aggregated  at  regional  or 
national  levels  sufficient?  If  State-level 
data  are  required,  please  specify  what 
data  are  required  at  State-level  and 
why. 

3.  Do  you  require  data  for  specific 
end-use  sectors  (such  as  residential, 
commercial,  industrial,  transportation, 
and  electric  utilities)?  If  so,  for  which 
ones?  For  what  purpose? 

4.  With  what  periodicity  do  you  need 
State-level  energy  end-use,  price,  and/or 
expenditure  data?  Is  information 
published  less  often  than  once  a  year 
sufficient? 

5.  Do  you  now  use  EIA  information  on 
State-level  energy  end-use,  prices,  and 
expenditures?  Which  publications  or 
public  use  tapes  do  you  use?  For  what 
purposes  do  you  use  these  data? 

6.  If  you  have  used  EIA  State-level 
end-use  publications  and/or  public  use 
tapes,  please  identify  elements  of 
information  for  which  you  feve  no  need. 

7.  If  additional  State-level  end-use 
information  is  needed,  what  is  it  and 
how  would  it  be  used? 

8.  EIA  continues  to  evaluate  alternate 
forms  of  dissemination  for  its 
information  products.  Could  you  make 
use  of  State-level  consumption  and 
expenditure  information  if  it  were 
available  only  on  9  track  magnetic  tape, 
5'/i  inch  floppy  disk,  or  microfiche? 
Please  specify  which  you  could  use. 

Comments  (excluding  those  comments 
DOE  has  determined  are  confidential) 
submitted  in  response  to  this  notice  will 
become  a  matter  of  public  record. 

Issued  in  Washington,  DC,  August  16. 1985. 

H.A.  Merklein. 

Administrator.  Energy  Iriformation 

Administration. 

|FR  Doc.  85-20197  Filed  8-23-85:  8:45  um| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  123 
(OW-FRL  2840-81 

National  Pollutant  Discharge 
Elimination  System  Regulations; 
Noncompliance  and  Program 
Reporting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

summary:  On  July  23. 19ft4.  EPA 
proposed  revisions  (49  FR  29720)  to  the 
program  reporting  requirements  for  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  under 
section  402  of  the  Clean  Water  Act 
(CWA).  This  rule  applies  to  EPA 
Regions  and  NPDES  States.  The 
proposed  rule  was  intended  to  establish 
a  consistent  basis  for  EPA  and  State 
reporting  of  instances  of  noncompliance 
by  major  dischargers.  The  proposed 
regulation  described  criteria  for  three 
reporting  formats:  the  Quarterly 
Noncompliance  Report  (QNCR).  a 
second  tier  of  narrative  noncompliance 
reporting,  and  four  options  for  a 
quarterly  statistical  summary  of  other 
instances  of  noncompliance. 

On  January  24, 1985.  EPA  published 
additional  information  (50  FR  3494)  to 
explain  the  results  of  its  evaluation  of 
the  four  options  for  the  statistical 
summary  of  other  instances  of 
noncompliance.  In  addition.  EPA 
provided  information  to  clarify  the 
purpose  of  the  QNCR  and  to  distinguish 
between  Category  I  and  Category  II 
instances  of  noncompliance. 

After  considering  comments 
submitted  on  the  proposed  rule  and  the 
notice  of  additional  information,  EPA 
has  amended  the  NPDES  regulations 
and  is  promulgating  the  rule  in  final 
form  today.  The  final  rule  describes  the 
format  and  the  instances  of 
noncompliance  that  must  be  reported  in 
the  QNCR.  The  rule  distinguishes 
between  Category  I  noncompliance, 
which  is  based  on  specific  criteria,  and 
Category  II  instances  of  noncompliance 
which  are  based  on  criteria  which  are 
harder  to  quantify  but  are  also  of 
concern  to  the  regulatory  agency.  Both 
categories  of  noncompliance  must  be 
reported  in  the  QNCR.  Examples  of 
Category  II  noncompliance  are  included 
in  the  final  rule.  The  final  rule  also 
requires  a  semi-annual  statistical 
summary  of  other  instances  of 
noncompliance. 

DATES:  This  regulation  will  become 
effective  October  1. 1985,  and  be  used 


for  the  QNCR  covering  the  period 
through  December  31, 1985.  All 
enforcement  orders  issued  after  October 
1. 1985.  must  be  reported  on  the  QNCR 
in  accordance  with  the  requirements  of 
the  rule. 

In  accordance  with  40  CFR  23.2  (50  FR 
7268,  February  25. 1985).  these 
regulations  shall  be  considered  issued 
for  purposes  of  judicial  review  at  1:00 
p.m.  eastern  time  on  September  9. 1985. 
In  order  to  assist  EPA  to  correct  any 
typographical  errors,  incorrect  cross 
references,  and  similar  technical  errors, 
comments  of  a  technical  or 
nonsubstantive  nature  on  the  final 
regulations  may  be  submitted  on  or 
before  October  2a  1985. 
ADDRESSES:  Comments  of  a  technical 
and  nonsubstantive  nature  should  be 
addressed  to:  Edward  S.  Bender,  Water 
Enforcement  Division  (EN-338).  Office 
of  Water  Enforcement  and  Permits,  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  D.C.  20460.  The 
rulemaking  record  is  available  at  the 
EPA  Public  Information  Reference  Unit. 
Room  2404  (rear)  (PM-213).  401  M  Street. 
SW..  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Bender,  (202)  475-8331. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  7. 1979.  EPA  promulgated 
final  regulations  for  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  program  (44  FR  32854: 
40  CFR  Parts  122-124)  under  the  Clean 
Water  Act  (CWA).  Section  122.23  of  that 
regulation  contained  requirements  for 
Quarterly  Noncompliance  Reports 
(QNCR)  to  be  prepared  and  submitted 
by  States  approved  to  administer  the 
NPDES  program  and  by  EPA  Regions  for 
States  not  yet  approved.  These 
regulations  were  a  revision  to  previous 
QNCR  requirements.  Section  122.23  was 
retained  in  substantially  the  same  form 
in  the  Consolidated  Permit  Regulations 
promulgated  May  19. 1980  (45  FR  332901: 
§  122.18).  and  the  deconsolidated 
NPDES  regulations  promulgated  April  1. 
1983  (48  FR  14146:  5  123.45). 

The  latest,  revised  regulation  (48  FR 
14146.  April  1. 1983).  required  the 
Director  to  submit  quarterly  reports  of 
noncompliance  with  permit  conditions 
by  major  dischargers.  The  narrative 
report,  called  the  QNCR.  was  to  include 
the  following  types  of  noncompliance: 
Failure  to  complete  the  construction 
elements  of  a  compliance  schedule: 
failure  to  provide  reports;  submission  of 
deficient  reports;  and  noncompliance 
with  other  permit  requirements,  such  as 
effluent  limitations.  Generally,  only 
noncompliance  not  corrected  within  a 


specified  period  (30  to  90  days)  required 
reporting.  Reporting  agencies  were  also 
required  to  report  other  instances  of 
noncompliance  by  major  dischargers  in 
a  quarterly  statistical  summary.  Section 
123.45  was  and  continues  to  be  a 
reporting  mechanism  and  in  no  way 
determines  what  is  an  NPDES  violation. 

On  July  23. 1984  (49  FR  29720)  EPA 
proposed  revisions  to  the 
noncompliance  reporting  requirements 
for  NPDES  under  the  CWA.  In  addition 
to  requirements  for  a  narrative  report  of 
instances  of  noncompliance,  the 
proposed  rule  included  a  requirement 
for  a  quarterly  statistical  summary  of 
other  instances  of  noncompliance.  In  the 
July  3. 1984  proposal,  EPA  presented 
four  options  for  revising  the  statistical 
summary. 

During  the  initial  public  comment 
period  on  this  proposed  rule  (July  23, 
1984),  several  commenters  indicated  that 
two  aspects  of  the  proposed  rule  were 
unclear.  These  were:  (1)  The 
relationship  of  the  QNCR  to  Agency 
enforcement  policy,  guidance  or 
practice;  and  (2)  the  requirements  for 
listing  instances  of  noncompliance  not 
defined  as  Category  I  in  the  regulation. 
EPA  published  additional  information 
(50  FR  3494.  January  24. 1985)  to  clarify 
the  relationship  of  the  QNCR  to  Agency 
enforcement  policy,  guidance,  and 
practice  and  to  explain  the  requirements 
for  listing  other  instances  of 
noncompliance  (Category  II 
noncompliance)  on  the  QNCR.  The 
notice  also  summarized  the  basis  for 
EPA's  recommended  option  for  a 
statistical  summary  report. 

II.  Summary  of  the  Final  Rule 

The  final  rule  published  today 
describes  the  requirements  for  NPDES 
States  and  EPA  Regions  to  report 
instances  of  noncompliance  by  major 
permittes.  The  reporting  requirements  in 
the  final  rule  include  the  QNCR  and  a 
statistical  summary  of  other 
noncompliance.  In  the  final  rule,  the 
QNCR  includes  two  types  of 
noncompliance  which  must  be  reported. 
Category  I  and  Category  II.  Category  I 
noncompliance  involves  specific  criteria 
for  violations  of  enforcement  orders, 
compliance  schedules,  effluent  limits, 
and  reporting  requirements.  Category  II 
noncompliance  includes  violations  of 
permit  conditions  which  the  regulatory 
agency  believes  are  of  substantial 
concern  and  do  not  meet  the  Category  I 
criteria.  The  examples  of  Category  II 
noncompliance  include  several  types  of 
violations  that  were  reported  under  the 
previous  regulation  as  well  as  additional 
violations  mentioned  in  the  additional 
notice  (50  FR  3494.  January  24. 1985). 
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Category  II  violations  are  those  which 
are  more  difficult  to  quantify. 

The  format  and  reporting  schedule  for 
the  QNCR  has  not  changed  significantly 
in  the  final  rule  from  the  requirements  in 
the  previous  rule.  The  final  rule  also 
changes  the  Quarterly  Statistical 
Summary  to  a  Semi-Annual  Statistical 
Summary.  EPA  will  provide  guidance  to 
help  NPDES  States  and  EPA  Regions 
prepare  the  QNCR. 

ill.  Response  to  Public  Comments 

Twenty-one  individuals  provided 
comments  on  the  July  23, 1984  proposal, 
and  six  individuals  provided  comments 
on  the  January  24, 1985  notice  of 
additional  information.  The  commenters 
represented  NPDES  permittees, 
industrial  trade  organizations, 
environmental  interest  groups.  State 
agencies,  and  EPA  Regions.  In  order  to 
assist  the  reader,  comments  have  been 
grouped  under  subjects  covered  by  the 
regulation.  Under  each  subject  area, 
there  is  a  summary  of  public  comments, 
EPA's  response,  and  the  resolution  in 
the  final  rule. 

A.  Purposes  of  the  QNCR 

1.  Relationship  Between  QNCR  and 
Agency  Enforcement  Policy 

Comment:  Several  commenters  felt 
that  the  proposal  failed  to  accurately 
discuss  the  relationship  between  the 
QNCR  and  the  Agency's  enforcement 
policies.  Specific  reference  was  made  to 
two  documents  prepared  by  the  Agency 
which  discuss  the  use  of  QNCR  and 
other  information  in  developing 
enforcement  responses  to  instances  of 
permit  noncompliance.  (See  "Policy 
Framework  for  State/Federal 
Enforcement  Agreements",  June  26, 1984 
and  "Guidance  for  Oversight  of  NPDES 
Programs",  July  6, 1984). 

Response:  The  preamble  to  the 
proposed  rule  stated  that  "the  QNCR  is 
intended  to  be  used  solely  to  track  and 
evaluate  the  effectiveness  of  compliance 
and  enforcement  activities.  The 
proposal  has  no  impact  ".  .  .  upon  what 
is  considered  a  violation,  or  on  whether 
or  what  kind  of  enforcement  action  will 
be  taken  in  a  given  case."  Appendix  A 
stated  that  "the  revised  QNCR  will  be 
used  as  part  of  the  administrative 
procedure  for  screening  NPDES  self- 
monitoring  data  and  other  data  to  report 
instances  of  noncompliance  which  are 
of  major  concern  to  the  EPA  and  State 
regulatory  agency."  EPA  provided 
clarification  on  the  purpose  of  the 
QNCR  in  an  additional  notice  (50  FR 
3494). 

The  primary  purpose  of  the  QNCR  has 
always  been  to  provide  information  to 
the  Agency  by  which  it  could  assess  the 


effectiveness  of  State  and  EPA  Regional 
compliance  activities  and  thereby  best 
determine  how  to  manage  or  oversee 
program  activities.  In  evaluating  such 
activities,  EPA  thought  it  more 
appropriate  to  focus  primarily  on 
patterns  of  noncompliance  rather  than 
on  individual  instances  of 
noncompliance.  Several  commenters 
expressed  support  for  this  concept.  In 
addition,  EPA  uses  the  QNCR  to  provide 
noncompliance  information  to  Congress 
and  the  public.  One  of  the  main  reasons 
EPA  has  proposed  changes  to  the  QNCR 
was  to  ensure  that  the  instances  of 
noncompliance  reported  on  the  QNCR 
were  based  on  consistent  criteria 
(Category  I  noncompliance)  or  were 
identified  as  having  special  regulatory 
concern  (Category  II  noncompliance). 

This  rule  establishes  criteria  for 
tracking  permit  noncompliance  and  does 
not  establish  criteria  for  selecting 
enforcement  actions.  EPA  enforcement 
policy  documents  may  reference  the 
QNCR  just  as  such  guidance  may  refer 
to  other  codified  reporting  requirements. 
However,  this  regulation  in  no  way 
codifies  enforcement  policy.  That  policy 
remains  under  EPA  discretion  and  is 
outside  of  the  scope  of  this  rulemaking. 

Regardless  of  whether  a  violation  is 
listed  on  the  QNCR,  any  violation  of  an 
NPDES  permit  is  a  violation  of  the  CWA 
for  which  the  permittee  is  liable  and  for 
which  the  Agency  encourages  some  type 
of  enforcement  response  to  be  taken. 
Being  listed,  or  failure  to  be  listed  on  the 
QNCR  does  not  itself  determine  what 
type  of  response  will  be  taken.  The 
Office  of  Water  has  historically 
maintained  an  Enforcement 
Management  System  (EMS),  which 
guides  EPA  Regions  and  States  in 
responding  to  instances  of 
noncompliance.  Within  EMS,  an 
Enforcement  Response  Guide  directs 
managers  to  escalate  the  level  of 
enforcement  in  response  to  violations 
which  are  persistent,  have  potential 
water  quality  impacts,  or  recur 
frequently.  As  proposed,  the  QNCR 
regulation  requires  reporting  of 
instances  of  noncompliance  which 
exceed  certain  thresholds  of  time, 
magnitude  or  frequency  of  occurrence  or 
which  otherwise  indicate  particular 
environmental  problems.  Considering 
the  ba«ic  principles  of  EMS,  it  is 
reasonable  and  likely  that  these 
instances  of  noncompliance  will  be 
given  priority  for  resolution. 

2.  Citizen  Suits 

Comments:  Two  commenters 
expressed  concern  that  the  proposed 
rule  could  affect  the  ability  of  citizens  to 
bring  suits  for  Clean  Water  Act  (CWA) 
violations  because  they  believed  that 


the  new  rule  would  allow  States  to 
submit  less  compliance  information  (o 
EPA  than  was  required  under  the  old 
rule. 

Response:  The  final  rule  will  not 
impair  the  ability  of  citizens  to  bring  suit 
for  CWA  violations.  While  the  QNCR 
serves  as  a  routine  pubhc  disclosure  of 
certain  instances  of  noncompliance. 
EPA  does  not  believe  that  it  in  any  way. 
limits  public  access  to  other  compliance 
data.  Furthermore,  the  preparation  of 
the  QNCR  and  the  review  of  permittee 
DMRs  should  not  limit  or  delay  the 
public's  access  to  this  information.  EPA 
believes  that  the  final  rule  is  an 
improvement  over  the  quality  and 
quantity  of  compliance  information  that 
we  received  in  the  past. 

B.  Format  and  Procedures  for  Reporting 
Noncompliance 

1.  Date  of  Resolution  of  Noncompliance 

Comment-  One  commenter  suggested 
that  requiring  the  date  of  the  compliance 
status  review  in  paragraph  (D)  of 
S  124.45(a)(2)  of  the  proposed  rule  is 
confusing  and  may  not  be  useful. 

Response:  EPA  agrees  that  this 
requirement  as  worded  in  the  proposed 
rule  needs  clarification.  Discharge 
Monitoring  Reports  (DMRs)  are 
reviewed  on  different  dates  by  various 
^States  and  Regions  but  for  consistency, 
we  believe  the  QNCR  should  represent 
the  compliance  status  for  the  entire 
QNCR  review  period  (three  to  six 
months).  If  the  noncompliance  is 
resolved  during  the  QNCR  review 
period,  the  date  of  resolution  and  the 
method  of  resolution  should  be  shown 
under  the  comments  column  of  the 
report.  Therefore,  in  the  final  rule  the 
phrase  "with  the  date  of  the  review  of 
the  status"  has  been  deleted. 

2.  Reporting  the  Same  Violation  in  More 
Than  One  Quarter 

Comment:  Several  commenters 
expressed  concern  that  the  proposed 
rule  would  require  reporting  of  permit 
violations  in  more  than  one  quarter. 

Response:  These  commenters  are 
correct;  the  Agency  is  retaining  this 
system  in  order  to  monitor  resolution  of 
the  noncompliance.  The  previous  rule 
and  the  final  rule  (S  123.45(a)(2)(i)) 
require  that  facilities  continue  to  be 
listed  on  the  QNCR  until  the  instance  of 
noncompliance  is  shown  on  at  least  one 
QNCR  as  resolved.  Thus,  a  permittee 
with  Category  I  or  Category  II 
noncompliance  could  be  listed  on  more 
than  one  QNCR.  If  the  permittee  had  no 
additional  violations,  the  first  QNCR 
would  show  the  permittee  in 
noncompliance,  and  the  second  QNCR 
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could  list  the  permittee  as  relumed  to 
compliance  or  resolved. 

3.  Reporting  Noncompliance  Which 
Involves  Mitigating  Factors 

Comment:  Several  commenters 
expressed  concern  that  the  States  and 
Regions  might  report  instances  of 
noncompliance  that  involved  some 
extenuating  circumstances.  They 
recommended  that  EPA  exclude  specific 
instances  of  noncompliance  from  the 
QNCR  such  as  violations  of  permit 
limits  when  the  limits  were  set  near  the 
analytical  detection  limit  and  violations 
which  were  attributable  to  an  excusable 
bypass  or  upset  conditions. 

Response:  EPA  believes  that  the 
regulation  should  include  these 
instances  of  noncompliance  in  the 
QNCR  but  that  mitigating  circumstances 
should  be  evaluated  on  a  case-by-case 
basis.  The  format  of  the  QNCR  allows 
the  regulatory  agency  to  explain  any 
special  circumstances.  The  permittee 
must  meet  any  NPDES  permit  limit.  The 
NPDES  permit  usually  requires  that  the 
permittee  notify  the  regulatory  agency 
and  submit  a  noncompliance  report  for 
any  violation.  At  the  same  time,  the 
permittee  should  advise  the  regulatory 
agency  why  the  violation  occurred  and 
what  has  been  done  to  resolve  the 
instance  of  noncompliance.  Where  the 
regulatory  authority  is  aware  of  special 
circumstances,  it  should  explain  these 
circumstances  on  the  QNCR.  These 
circumstances  may  affect  the 
compliance  status  of  the  permittee,  but 
EPA  intends  that  all  instances  of 
noncompliance  which  meet  the  criteria 
for  Category  I  or  Category  II 
noncompliance  must  be  reported  on  the 
QNCR  (see  §  123.45(a)(l)(i)(A)).  In  using 
this  approach,  the  reguJatory  agency  can 
consider  other  mitigating  factors  which 
may  relate  to  a  violation.  EPA  noted 
earlier  that  it  intended  to  consider  this 
type  of  approach  (48  FR  11840). 

4.  Only  Reporting  Noncompliance  of 
Federally-Designated  Major  Permittees 

Comment:  One  commenter  wanted  the 
Agency  to  make  clear  whether  only 
permittees  federally-designated  as 
major  permittees  should  be  listed  on  the 
QNCR.  Another  commenter  suggested 
that  the  Agency  should  track  non-major 
permittees. 

Response:  The  QNCR  covers 
instances  of  noncompliance  by  major 
permittees.  EPA  maintains  a  list  of 
major  permittees.  Some  States  use 
different  definitions  of  major  permittees 
or  include  more  permittees  on  a  list  of 
majors.  For  purposes  of  the  QNCR,  EPA 
is  interested  in  compliance  information 
for  Federally-designated  major 
permittees.  If  States  or  Regions  %vi8h  to 
include  information  on  other  permittees. 


it  should  be  submitted  in  a  companion 
report  with  the  QNCR.  Minor  permittee 
compliance  is  covered  in  a  separate 
annual  report. 

5.  Generation  of  the  QNCR  From 
Automated  Data  Bases 

Cemment:  Several  commenters 
requested  additional  information  about 
State  and  EPA  use  of  an  automated  data 
base  to  prepare  the  QNCR. 

Response:  The  Permit  Compliance 
System  (PCS)  is  the  national  data  base 
for  NPDES  permit  and  compliance 
information.  As  discussed  in  the 
proposal,  EPA  has  used  this  system  to 
produce  portions  of  the  Quarterly 
Noncompliance  Report  (QNCR)  and 
EPA  Management  Reports.  States  are 
strongly  urged  to  use  PCS  directly.  If 
States  do  not  use  PCS  directly,  the 
States  must  submit  necessary 
information  to  EPA  in  a  timely  manner 
and  in  a  form  suitable  for  data  entry 
(e.g..  preprinted  Discharge  Monitoring 
Reports,  through  an  interface).  Instances 
of  Category  I  noncompliance  can  be 
identified  automatically  for  the  QNCR. 
This  automation  would  reduce  the 
current  manual  reporting  burden  and 
promote  reporting  consistency 
nationwide. 

C  Category  I  Noncompliance 

The  proposed  rule  included  an 
Appendix  A  "Criteria  for 
Noncompliance  Reporting  in  the  NPDES 
Program."  This  appendix  was  developed 
by  the  EPA  Regional  compliance 
managers  and  reviewed  by  States. 
Criteria  were  established  for  four  types 
of  violations  which  are  readily- 
quantifiable:  violations  of  enforcement 
orders,  violations  of  compliance 
schedules,  violations  of  effluent  limits, 
and  violations  of  reporting  requirements. 
These  violations,  which  are  based  on 
specific  criteria,  are  Category  I 
noncompliance.  The  previous  regulation 
only  specified  criteria  for  violations  of 
compliance  schedules  and  reporting 
requirements  (both  30  days). 

1.  Violations  of  Enforcement  Orders 

Comment:  EPA  proposed  to  require 
that  any  violation  of  an  enforcement 
order,  other  than  a  violation  of  a 
compliance  schedule  or  report,  be  listed 
on  the  QNCR.  Two  commenters  stated 
that  this  exception  is  inconsistent  with 
EPA's  intent  to  closely  track  violations 
of  enforcement  orders. 

Response:  EPA  disagrees  and  will 
continue  to  use  distinct  criteria  for 
reporting  (1)  violations  of  compliance 
schedules  (paragraph  (a)(2)(ii)(B)),  (2) 
violations  of  reporting 
requirements  (paragraph  (iii)(C)),  and  (3) 
all  other  violations  of  enforcement 


orders  (paragraph  (a)(2)(ii)(A)).  in 
addition,  all  enforcement  orders  issued 
after  October  1, 1965,  will  be  considered 
as  "current  enforcement  orders"  and 
tracked  in  a  special  section  of  the  QNCR 
as  provided  in  S  123.45  (a)(2)(i)(B).  When 
a  permittee  has  failed  to  comply  with 
the  order  issued  before  October  1. 1985, 
the  permittee  will  also  be  tracked  as  a 
current  enforcement  order.  EPA  believes 
that  these  provisions  will  result  in 
consistent  tracking  of  compliance  with 
enforcement  orders. 

EPA  will  encourage  permittees  to 
report  progress  in  a  timely  fashion  by 
listing  permittees  on  the  QNCR  that 
have  not  submitted  compliance  schedule 
progress  reports  within  30  days  of  the 
due  date.  In  this  manner.  EPA  will 
closely  monitor  permittee  progress  as 
required  by  the  compliance  schedule. 

2.  Violations  of  Compliance  Schedules — 
The  90  Day  Threshold 

Comment:  Most  comments  on  the  July 
23, 1984  proposal  supported  the  criteria 
which  only  require  reporting  when  a 
permittee  has  missed  a  compliance 
schedule  milestone  by  90  days  instead 
of  the  30  days  in  the  previous  rule. 
However,  two  commenters  said  that  the 
90  day  period  was  too  long  for  an 
instance  of  noncompliance  with  a  final 
"compliance  date.  Under  the  previous 
rule,  30  days  was  appUed  to  violations 
of  all  compliance  schedule  requirements 
(including  milestones  and  reports] 
regardless  of  the  purpose  of  the 
compliance  schedule. 

Response:  EPA  does  not  believe  that 
delays  of  less  than  90  days  in  achieving 
compliance  schedule  milestones  warrant 
listing  on  the  QNCR.  EPA  intends  that 
the  90  day  period  apply  for  all  schedule 
milestones  for  constructing  additional 
treatment  facilities  or  for  implementing 
new  permit  requirements.  The  90  day 
criterion  applies  to  schedules 
established  in  an  enforcement  order  or 
in  a  permit.  EPA  will  encourage  Regions 
and  States  to  establish  construction 
schedules  which  include  dates,  as  a 
minimum,  for  starting  construction, 
completing  construction,  and  attaining 
operational  levels  (final  compliance). 
Violations  of  these  milestones  by  90 
days  or  more  willibe  tracked  as 
instances  of  Category  I  noncompliance 
because  they  will  occur  in  all 
construction  schedules.  Violation  of  all 
other  compliance  milestones  by  90  days 
or  more  must  also  be  reported. 
However,  because  the  number  and  types 
of  milestones  will  vary  with  the 
compliance  requirements  and  the 
schedule,  these  other  violations  will  be 
reported  as  instances  of  Category  II 
noncompliance.  States  and  Regions 
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should  be  sure  that  the  enforcement 
orders  contain  at  least  one  enforceable 
schedule  milestone  for  every  six  month 
period  of  the  schedule. 

3.  Violation  of  Compliance  Schedules — 
Acceptable  Progress 

Comment:  Two  commenters  stated 
that  the  concept  of  acceptable  progress 
used  to  evaluate  compliance  schedule 
violations  by  Federally-funded  POTWs 
should  also  apply  to  non-municipal 
permittees. 

Response:  In  the  final  rule.  EPA  has 
dropped  the  definition  of  acceptable 
progress.  Instead  all  compliance 
schedule  violations  which  persist  for  90 
days  or  longer  must  be  listed,  regardless 
of  the  type  of  permittee.  EPA  believes 
that  this  definition  is  easier  for  the 
regulatory  agency  to  apply  and 
understand  than  the  more  subjective 
term  "acceptable  progress".  In  addition. 
EPA  has  stated  in  its  National  Municipal 
Policy  that  POTWs  are  required  to 
comply  with  their  permit  as  soon  as 
possible  but  not  later  than  July  1. 1988, 
and  that  compliance  with  construction 
schedules  should  not  be  based  on  the 
availability  of  Federal  funds. 

4.  Reporting  Violations 

Comment:  Most  commenters 
supported  the  proposal  to  report 
delinquent  Discharge  Monitoring 
Reports  (DMRs)  on  the  QNCR  when 
delinquent  by  60  days  as  opposed  to  the 
30  day  period  in  the  previous. rule. 
However,  one  commenter  expressed 
concern  because  he  believes  that 
submitting  self-monitoring  data  is  the 
foundation  of  the  NPDES  program  and 
that  the  proposal  would  undermine  the 
requirements  for  timely  reporting.  One 
approved  NPDES  State  also  noted  that 
the  change  to  60  days  would  mean  that  a 
DMR  reporting  violation  which  occurred 
in  the  last  month  of  the  quarter,  would 
not  be  shown  on  the  QNCR  until  the 
following  quarter.  This  is  because  a 
QNCR  must  be  prepared  and  submitted 
by  States  and  EPA  Regions  to  EPA 
Headquarters  within  75  days  after  the 
quarter  ends.  Routinely.  DMRs  for  the 
last  month  of  the  quarter  must  be 
submitted  to  the  permit  issuing  agency 
(State  or  EPA  Region)  within  30  days 
after  the  quarter  ends.  Based  on  the 
proposed  rule,  a  DMR  would  be 
considered  overdue  60  days  after  the 
due  date  or  90  days  after  the  end  of  the 
quarter.  That  date  is  15  days  after  the 
QNCR  should  be  submitted. 

Response:  EPA  agrees  that  timely 
submission  of  self-monitoring  data  and 
other  reports  is  important.  EPA  also 
wants  to  encourage  the  reporting  of 
delinquent  reports  on  the  QNCR  in  the 
quarter  the  violation  occurs.  EPA 


believes  that  the  shorter  time  period  will 
encourage  permittees  to  submit  DMRs 
and  other  reports  to  the  regulatory 
agency  on  schedule.  Therefore,  EPA  will 
retain  the  30  day  period  in  the  existing 
rule  as  recommended.  This  30  days 
applies  to  all  reports  required  by  the 
permit  and  compliance  schedules  issued 
in  conjunction  with  permits. 

For  program  management  purposes. 
EPA  will  classify  POTW  pretreatment 
reports  (e.g.,  annual  status  reports  and 
removal  credit  reports).  DMRs  and  the 
compliance  schedule  progress  report  for 
attaining  an  operational  level  or  fmal 
compliance  which  are  delinquent  by  30 
days  or  more  as  an  instance  of  Category 
I  noncompliance.  All  other  reports 
required  by  the  permit  or  compliance 
schedule  which  are  late  by  30  days  or 
more  will  be  called  Category  II 
noncompliance. 

5.  Violations  of  Monthly  Average  Permit 
Limits 

The  proposed  rule  states  that  EPA 
believes  that  violations  of  effluent  limits 
should  be  reported  if  they  exceed  the 
permit  limit  by  a  certain  magnitude  and/ 
or  occur  at  certain  frequencies.  EPA 
proposed  criteria  for  monthly  average 
violations  that  were:  (1)  Chronic,  four 
exceedances  of  a  monthly  average  in  a 
six  month  period,  regardless  of  the 
magnitude  of  the  violation,  and  (2) 
based  on  both  magnitude  of  the 
violation  and  its  frequency  of 
occurrence  (twice  in  a  six  month  period) 
(referred  to  as  Technical  Review 
Criteria).  Two  TRCs  were  proposed:  1.4 
times  the  permit  limit  for  Group  I 
pollutants  and  1.2  times  the  permit  limit 
for  Group  II  pollutants  (see  Appendix 
A). 

a.  Groups  of  Pollutants 

Comment:  One  commenter  noted  that 
the  list  of  parameters  in  Appendix  A  is 
incomplete. 

Response:  Appendix  A  included 
tables  which  showed  the  Technical 
Review  Criteria  for  the  two  groups  of 
pollutants.  Group  I  includes  mostly 
conventional  types  of  pollutants  and 
Group  II  other  types  of  toxic  and 
nonconventional  pollutants.  A  detailed 
list  was  not  included  in  the  proposal 
because  there  are  over  eight  himdred 
different  parameters  which  may  have 
permit  limits  and  it  was  expected  that 
new  parameters  may  be  added  from 
time  to  time.  Instead.  EPA  provided  a 
list  of  general  types  of  pollutants  for 
each  group.  EPA  will  provide  a  detailed 
list  to  the  States  and  Regions  in 
guidance  for  preparing  the  QNCR. 
Several  parameters  were  not  included  in 
either  group  because  their  evaluation 
would  be  based  on  water  quality  or 


public  health  concerns  which  are  site 
specific.  These  parameters  include  pH. 
color,  temperature,  dissolved  oxygen, 
pathogenic  organisms  and  fecal 
coliform,  and  would  be  listed  when 
appropriate  as  Category  U 
noncomplance.  Total  residual  chlorine 
was  included  in  Group  U  because  EPA 
has  special  concerns  about  exceedances 
of  chlorine  limitations. 

b.  Magnitude  and/or  Diu-ation 

Comment:  EPA  received  several 
comments  on  the  proposed  criteria  for 
defining  monthly  average  effluent 
violations  which  must  be  reported  on 
the  QNCR  (49  FR  29723.  Appendix  A). 
Most  commenters  expressed  support  for 
the  concept  that  criteria  for  reporting 
effluent  violations  should  be  based  on 
the  magnitude  and/or  duration  of  the 
violation.  However,  some  commenters 
urged  that  the  EPA  consider  a  statistical 
basis  for  establishing  the  frequency  and 
magnitude  criteria.  These  commenters 
provided  data  on  the  statistical 
estimates  of  variability  associated  with 
different  analytical  measurements, 
monitoring  ^quencies,  and  number  of 
parameters  in  the  permit  They  then 
suggested  that  EPA  use  these  different 
reporting  thresholds  in  lieu  of  the 
proposed  technical  review  criteria. 
Other  commenters  suggested  that  there 
was  no  basis  for  setting  any  reporting 
thresholds  above  the  actual  permit 
limits. 

Response:  EPA  acknowledges  that  a 
variety  of  valid  bases  could  have  been 
used  to  set  thresholds  for  mandator^' 
reporting.  EPA  has  previously  used  a 
TRC  as  part  of  the  Enforcement 
Management  System  guide  to  identify 
violations  that  need  technical  review. 
EPA  chose  the  TRCs  to  provide  simple 
criteria  that  could  be  applied  to  efHuent 
data  without  requiring  additional 
information  on  production  levels, 
monitoring  frequencies,  analytical 
methods,  or  the  basis  for  the  limit  In 
addition.  EPA  performed  further 
analysis  of  the  relationship  of  the  TRC 
to  absolute  compliance  in  order  to 
develop  a  recommendation  for  the 
statistical  summary  (50  FR  3494).  As  a 
result,  EPA  believes  that  the  TRC  can  be 
used  to  prepare  the  QNCR  and  that  it 
will  provide  useful  and  verifiable 
information. 

EPA  has  reviewed  the  suggestions  of 
conunenters  for  establishing 
statistically-based  criteria.  The 
suggestions  included  developing 
equations  that  would  require  extensive 
data  on  such  factors  as  the  variability 
associated  with  sample  collection, 
sample  analysis,  and  treatment  plant 
operation  for  each  discharge  by  a 
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permittee.  In  Boost  cases,  the  data 
required  to  apply  the  statistical  criteria 
are  not  available  for  each  permittee. 
EPA  does  not  believe  that  the  time  and 
effort  that  would  be  required  for 
permittees  to  develop  this  information 
and  for  the  regnlatory  agencies  to 
evaluate  it,  will  improve  the  quality  of 
theQNCIl. 

Like  all  changes  from  the  previous 
QNCR  rule,  these  multiplier  thresholds 
do  not  create  new  permit  limits.  The 
only  purpose  of  these  thresholds  is  to 
moderate  reporting  burdens  while  still 
providing  enough  information  to 
evaluate  the  vitality  of  State  and 
Regional  enforcement  activities.  EPA 
believes  that  the  proposed  criteria  are 
easier  to  apply  to  all  violations  and 
easier  for  die  public  and  permittee  to 
understand  than  any  of  the  suggestions 
offered  by  commenters.  Therefore,  we 
have  maintained  the  criteria  for 
reporting  chronic  and  TRC  violations  in 
the  final  rule. 

One  conunenter  inquired  about  the 
relationship  between  a  "well-operated 
treatment  plant"*  and  the  technical 
review  criteria.  EPA  intends  no 
relationship  between  the  TRC 
thresholds  for  effluent  violations  and  the 
notion  that  a  "well-operated  treatment 
plant"  varies  somewhat  in  performance 
and  may  exceed  its  permit  limit  some 
percent  of  the  time.  The  TRC  is  merely  a 
criterion  that  deHnes  effluent  violations 
which  must  be  reported  on  the  QNCR. 
EPA  used  the  concept  of  a  "well- 
operated  treatment  plant"  to  establish 
some  regulatory  limits  for  the  Best 
Available  Technology  Economically 
Achievable  (BAT)  (see  examples  48  FR 
32469  and  48  PR  11839)  that  ensure  that 
the  plant  operates  and  maintains  the 
proper  technology.  Variations  in 
measurements  due  to  analjrtical 
methods,  treatment  system  operation, 
and  other  sources  inherent  in  this  data 
set,  are  already  considered  in  the 
development  of  the  BAT  hmitation.  In 
fact,  EPA  noted  that  "sound  regulatory 
policy  dictates  that  [BAT]  levels  be 
chosen  that  lessen  the  necessity  for 
analytical  disputes  without  setting  the 
limits  so  high  tkat  inadequate  treatment 
is  allowed"  (48  FR  11839).  The  TRC  is 
not  intended  to  be  an  additional 
allowance  for  variability  in  treatment  or 
effluent  monitoring,  rather  it  represents 
one  characteristic  (magnitude)  of 
effluent  violations  which  EPA  considers 
to  be  of  concern  and  serves  as  a 
threshold  for  mandatory  reporting  of 
effluent  violations. 

D.  Category  II  Noncompliance 

On  January  24. 1965  (50  FR  3494).  EPA 
noted  that  Category  1  violations  were 
based  on  objective  criteria  and  easily 


set  to  ensure  more  consistent,  uniform 
reporting.  The  Agency  recognized  that 
Category  I  did  not  include  other 
potentially  important  violations  of 
permit  conditions  because  of  the 
difficulty  in  developing  quantifiable 
definitions  or  thresholds.  EPA  proposed 
making  such  violations  a  separate 
category  for  reporting  purposes 
(Category  II)  and  provided  examples  of 
Category  U  violations. 

1.  Definition  and  Need  for  Consistency 

Comment-  A  number  of  commenters 
expressed  concerns  over  language 
which  allowed  States  to  use  discretion 
to  report  other  instances  of 
noncompliance  in  Category  II.  They 
noted  that  discretion  would  cause 
inconsistencies  and  should  be  avoided 
or  eliminated.  Another  commenter  noted 
that  EPA  had  not  properly  defined 
examples  that  would  fit  in  this  second 
cate^ry. 

Response:  EPA  stated  in  the  proposal 
and  continues  to  believe  that  States 
should  have  the  ability  to  add  any 
instances  of  noncompliance  whidi  they 
believe  are  of  concern  and  maintains 
this  system  in  1 123.45(a)(2)(iii)(G).  EPA 
is  also  interested  in  establishing 
consistency.  After  reviewing  conunents. 
the  final  rule  was  reorganized  to  prov;ide 
examples  of  Category  II  noncompliance 
and  to  clarify  that  the  reporting  of 
instances  of  noncompliance  which  fit 
these  examples  is  mandatory.  Category 
II  noncompliance  includes  violations 
which  have  the  potential  or  have 
actually  caused  an  adverse  water 
quality  impact,  and  other  violations 
which  are  of  concern.  EPA  believes  that 
both  categories  of  noncompliance  are 
important  and  must  be  reported.  EPA 
will  maintain  the  consistency  of  the 
QNCR  statistics  by  requiring  that  the 
reporting  agency  identify  the 
subparagraph  which  is  the  primary  basis 
for  listing  the  instances  of 
noncompbance.' 

2.  Violations  Which  May  Have  Adverse 
Water  Quality  or  Human  Health 
Impacts — Spills 

Comment  One  commenter  believed 
that  spills  should  be  related  to 
reportable  quantities  specified  under 
section  311  if  they  were  to  be  reported 
on  the  QNCR. 

Response:  This  commenter  inferred 
that  Q'A's  concern  over  spills  of 
carcinogenic  radioactive,  or  mutagenic 
substances  is  tied  to  violations  of 
section  311  of  the  Clean  Water  Act.  It  is 
not  EPA's  intention  to  limit  the  universe 
of  violations  reportable  under 
S  123.45(a)(2)(iii)(A]  of  the  final  role  to 
spills,  and  thus,  the  Agency  has 
removed  this  specific  language 


concerning  spills  that  was  in  the 
proposal.  Any  discharge  or  spill  which 
constitutes  an  NPDES  violation  and  may 
have  an  adverse  water  quality  or  human 
health  impact  should  be  reported  under 
•  this  provision. 

3.  Oil  Sheens  and  Other  Violations 
Which  May  Have  Adverse  Human 
Health  Impact 

Comment-  One  commenter  indicated 
that  the  example  "oil  sheens"  was  not 
appropriate  for  listing  on  the  QNCR 
because  of  the  de  minimus  impact  on  the 
environment 

Response:  For  the  purposes  of  section 
311(b)  an  "observable  oil  sheen"  has 
been  determined  to  be  harmful  and  thus 
EPA  will  retain  this  example  under 
Category  II.  EPA  will  also  add  to  the 
examples,  violations  which  may  cause 
beach  closings,  public  health  warnings 
or  restrict  beneficial  uses  such  as 
contact  recreation,  drinking  water,  or 
consumption  of  fish  and  shellfish. 

4.  Pretreatment  Violations 

Comment-  Several  commenters 
expressed  concern  over  the  limited 
information  that  the  proposed  rule 
would  require  for  violations  of 
pretreatment  requirements.  It  was 
suggested  that  the  QNCR  should  be  used 
to  track  other  violations  by  industrial 
users  such  as  violations  of  categorical 
standards,  local  pretreatment  standards, 
and  reporting  requirements. 

Response:  The  QNCR  is  prepared 
from  Discharge  Monitoring  Reports  and 
other  information  which  relates  to  major 
permittees.  EPA  is  currently  devejoping 
guidance  for  reporting  and  evaluating 
pretreatment  violations.  The  immediate 
concerns  of  EPA  regarding  pretreatment 
are  the  development,  approval,  and 
implementation  of  POTW  pretreatment 
programs,  POTW  permit  violations 
which  may  be  related  to  inadequate 
industrial  pretreatment,  and  industrial 
user  violations  of  Federal  standards. 

Where  the  NPDES  permit  contains  the 
requirements  for  a  major  permittee  to 
develop  and  implement  a  local 
pretreatment  program,  violations  of 
these  requirements  can  be  tracked  as  an 
instance  of  noncompliance  in  the  QNCR. 
Violations  of  pretreatment  requirements 
by  indirect  discharges  could  be  reported 
to  a  control  authority  (a  major  POTW 
permittee)  and  in  turn  to  a  State  or  EPA 
Regional  Approval  Authority.  EPA  does 
not  believe  that  the  QNCR  can 
adequately  track  violations  of 
pretreatment  requirements  by  indirect 
dischargers  as  they  are  not  NPDES 
permittees.  However,  where  such 
violations  are  known  to  have  occurred 
and  the  regulatory  agency  believes  they 
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are  related  to  Category  1  or  Categorj'  U 
noncompliance  by  the  POTW  permittee, 
the  name  and  violation  of  the  industrial 
user  should  be  shown  under  comments 
related  to  the  permit  violation. 

The  final  rule  will  require  that  POTW 
violations  of  pretreatment  requirements 
be  reported  as  Category  II 
noncompliance.  However.  EPA  wants  its 
Regions  and  NPDES  States  to  include 
delinquent  POTW  annual  reports  as 
Category  I  noncompliance  (using  the 
criterion  of  30  days).  EPA  will  issue 
guidance  on  how  to  evaluate  POTW 
compliance  for  other  pretreatment 
requirements. 

F.  Additional  Narrative  Reporting 
The  proposal  for  a  second  tier  of . 

narrative  reporting  was  intended  to 
evaluate  the  effect  of  the  Technical 
Review  Criteria. 

Comment:  Several  commenters 
thought  that  this  requirement  would  be 
burdensome  to  the  reporting  agency. 

Response:  EPA  agrees  and  believes 
that  further  subdivision  and 
categorization  of  instances  of 
noncompliance  would  be 
administratively  complex  and 
unnecessarily  confusing.  Therefore,  the 
Hnal  rule  does  not  include  a  second  tier 
of  narrative  reporting. 

G.  Statistical  Summary 

The  proposed  rule  included  four 
options  for  revising  the  statistical 
summary  of  other  instances  of 
noncompliance  by  major  dischargers. 
The  existing  regulations  (48  FR  14146) 
require  that  all  instances  of 
noncompliance  not  otherwise  identified 
on  the  QNCR  be  reflected  in  the 
statistical  summary.  On  January  24. 
1985,  EPA  presented  a  summary  of  its 
analysis  of  the  four  options.  EPA 
proposed  to  define  the  criteria  as  two  or 
more  violations  of  the  same  monthly 
average  limit  by  any  amount  in  a  six 
month  period  and  require  the  report 
twice  each  year. 

Comment:  Several  commenters 
suggested  that  the  statistical  summary 
may  be  of  limited  value  and  that  it  may 
be  difHcult  to  generate  without 
automated  data  systems.  Another 
commenter  objected  to  limiting  the 
instances  of  noncompliance  that  would 
be  included  in  the  statistical  summary. 
They  also  indicated  the  name  should  not 
be  changed  from  a  statistical  summary 
to  a  numerical  summary. 

Response:  EPA  believes  that  the 
revised  statistical  summary  will  provide 
useful  information  for  determining 
trends  and  studying  patterns  of 
noncompliance  with  Qnly  a  marginal 
increase  in  resource  burdens.  EPA 
explained  in  the  January  24. 1985  notice 
that  the  statistical  (numerical)  summary 
would  assist  the  Agency  in  conducting 


mid-year  reviews  of  NWDES  State 
enforcement  activities  and  that  it  could 
be  used  to  evaluate  the  Category  I 
criteria.  EPA  is  currently  working  with 
States  and  Regions  to  enter  all  DMR 
data  into  the  Permit  Compliance  System 
(PCS.  the  National  NPDES  data  base). 
Currently,  some  States  are  entering  data 
into  PCS.  In  those  cases.  EPA 
Headquarters  can  obtain  the  statistical 
summary  directly  from  PCS  and  no 
separate  statistical  summary  report  will 
be  required  from  the  State  or  EPA 
Region. 

IV.  Executive  Order  12291 

Under  Exeuctive  Order  12291.  EPA 
must  judge  whether  a  regulation  is  ma^r 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
regulation  does  not  satisfy  any  of  the 
criteria  specified  in  section  (b)  of  the 
Exeuctive  Order  and,  as  such,  does  not 
constitute  a  major  rulemaking.  'Hiis 
regulation  was  reviewed  by  the  Office  of 
Management  and  Budget 

V.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  was 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwwk 
Reduction  Act  of  1980.  44  U.S.C  3501  et 
seq.  and  have  been  assigned  OMB 
Control  Number  2040-0082. 
VL  Regulatoty  FlexUMlity  Ad 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  seq..  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  No  analysis  is  required, 
however,  where  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  final  rule  will  have  no  effect 
upon  small  entities.  Accordingly.  I 
hereby  certify,  pursuant  to  5  U.S,C. 
605(b).  that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities 

List  of  Subjects  in  40  CFR  Fart  123 

Hazardous  materials.  Reporting  and 
record  keeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control,  Water  supply,  Penalties, 
Confidential  business  information. 

Dated:  August  8, 1985. 

La0  M.  Thomas, 

Administrator. 

Therefore,  40  CFR  Chapter  I.  Part  123 
is  amended  as  follows: 

PART  123— STATE  PROGRAM 
REQUIREyENTS 

1.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 
Authority:  33  IJ.S.C.  1251  el  seq. 


2.  Section  123.4S  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a),  redesignating  paragraphf. 
(b)  and  (c)  as  (c)  and  (d).  addii^  a  new 
paragraph  (b).  adding  a  new  OMB 
control  number,  and  adding  Appendix  A 
to  the  section  as  follows: 


S123.4S 

R^KKling  by  the  {Mractor. 

The  Director  shall  prepare  quarterly. 
semi-annuaL  and  annual  reports  as 
detailed  below.  When  the  State  is  the 
permit-issuing  authority,  the  State 
Director  shall  submit  all  reports  requifed 
under  this  section  to  the  Regional 
Administrator,  and  the  EPA  Region  in 
turn  shall  submit  the  State  reports  to 
EPA  Headquarters.  When  EPA  is  the 
permit-issuing  authority,  the  Regional 
Administrator  shall  submit  all  reports 
required  under  this  section  to  EPA 
Headquarters. 

(a)  Quarterly  reports.  The  Director 
shall  submit  quarterly  narrative  reports 
for  major  permittees  as  follows: 

(1)  FormaL  The  report  shall  use  the 
following  format: 

(i)  Provide  a  separate  list  of  raafor 
NPDES  permittees  whidi  shall  be 
subcat^orized  as  non-POTWs.  POTWs. 
and  Federal  permittees. 

(ii)  Alphabetize  each  list  by  permittee 
name.  When  two  or  more  perraidees 
have  the  same  name,  the  permittee  iwitfa 
the  lowest  permit  number  shall  be 
entered  fifsL 

(iii)  For  each  permittee  on  the  list 
include  the  following  iaformation  in  the 
following  order 

(A)  The  name,  location,  and  pensit 
number. 

(B)  A  brief  description  and  date  of 
each  instance  of  noncompliance  for 
which  para^aph  (a)(2)  of  this  sectieo 
requires  reporting.  Each  listing  shafl 
indicate  each  specific  pro\'ision  ai 
paragraph  (a)(2)  (e.g.,  (iiKA)  thru  (iu)(G)) 
which  describes  the  reason  for  reporting 
the  violation  on  the  quartnly  n^iori. 

(C)  The  date(s).  and  a  bri^ 
description  of  ^e  action(s)  taken  by  the 
Director  to  ensure  compliance. 

(D)  The  status  of  the  instanoe(s)  of 
noncompliance  and  the  date 
noncompliance  was  resolved. 

(E)  Any  details  which  tend  to  explain 
or  mitigate  the  instance(8)  of 
noncompliance. 

(2)  Instances  of  noncompliance  by 
major  dischargers  to  be  reported — (i) 
General.  Instances  of  noncomphance.  as 
defined  in  paragraphs  (a)(2)(ii)  and  (iii) 
of  this  section,  by  major  dischargers 
shall  be  reported  in  successive  reports 
until  the  noncompliance  is  reported  as 
resolved  (i.e..  the  permittee  is  no  longer 
violating  the  permit  conditions  -eported 
as  noncompliance  in  the  QNCR).  Once 
an  instance  of  noncompliance  is 
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reported  as  resolved  in  the  QNCR,  it 
need  not  appear  in  subsequent  reports. 

(A)  All  reported  violations  must  be 
listed  on  the  QNCR  for  the  reporting 
period  when  theviolation  occurred, 
even  if  the  violation  is  resolved  during 
that  reporting  period. 

(B)  All  permittees  under  current 
enforcement  orders  (i.e.,  administrative 
and  judicial  orders  and  consent  decrees] 
for  previous  instances  of  noncompliance 
must  be  listed  in  the  QNCR  until  the 
orders  have  been  satisfied  in  full  and 
the  permittee  is  in  compliance  with 
permit  conditions.  If  the  permittee  is  in 
compliance  with  the  enforcement  order, 
but  has  not  achieved  full  compliance 
with  permit  conditions,  the  compliance 
status  shall  be  reported  as  "resolved 
pending,"  but  the  permittee  will 
continue  to  be  listed  on  the  QNCR. 

(ii)  Category  I  noncompliance.  The 
following  instances  of  noncompliance 
by  major  dischargers  are  Category  I 
noncompliance: 

(A)  Violations  of  conditions  in 
enforcement  orders  except  compliance 
schedules  and  reports. 

(B)  Violations  of  compliance  schedule 
milestones  for  starting  construction, 
completing  construction,  and  attaining 
final  compliance  by  90  days  or  more 
from  the  date  of  the  milestone  specified 
in  an  enforcement  order  or  a  permit. 

(C)  Violations  of  permit  effluent-limits 
that  exceed  the  Appendix  A  "Criteria 
for  Noncompliance  Reporting  in  the 
xNPDES  Program '. 

(D)  Failure  to  provide  a  compliance 
schedule  report  for  final  compliance  or  a 
monitoring  report.  This  applies  when  the 
permittee  has  failed  to  submit  a  final 
compliance  schedule  progress  report, 
pretreatment  report,  or  a  Discharge 
Monitoring  Report  within  30  days  from 
the  due  date  specified  in  an  enforcement 
order  or  a  permit. 

(iii)  Category  II  noncompliance. 
Category  II  noncompliance  includes 
violations  of  permit  conditions  which 
the  Agency  believes  to  be  of  substantial 
concern  and  may  not  meet  the  Category 
I  criteria.  The  following  are  instances  of 
noncompliance  which  must  be  reported 
as  Category  II  noncompliance  unless  the 
same  violation  meets  the  criteria  for 
Category  I  noncompliance: 

(A)  [1)  Violation  of  a  permit  limit; 
[2]  An  unauthorized  bypass; 

[3]  An  unpermitted  di-scharge;  or 

[4]  A  pass-through  of  pollutants  which 
causes  or  has  the  potential  to  cause  a 
water  quality  problem  (e.g..  fish  kills,  oil 
sheens)  or  health  problems  (e.g..  beach 
closings,  fishing  bans,  or  other 
restrictions  of  benaficial  uses). 

(B)  Failure  of  an  approved  POTW  to 
implement  its  approved  pretreatment 
program  adequately  including  failure  to 


enforce  industrial  pretreatment 
requirements  on  industrial  users  as 
required  in  the  approved  program. 

(C)  Violations  of  any  compliance 
schedule  milestones  (except  those 
milestones  listed  in  paragraph 
(a)(2)(ii](B]  of  this  section)  by  90  days  or 
more  from  the  date  specified  in  an 
enforcement  order  or  a  permit. 

(D)  Failure  of  the  permittee  to  provide 
reports  (other  than  those  reports  listed 
in  paragraph  (a)(2)(ii)(D)  of  this  section) 
within  30  days  from  the  due  date 
specified  in  an  enforcement  order  or  a 
permit. 

(E)  Instances  when  the  required 
reports  provided  by  the  permittee  are  so 
deficient  or  incomplete  as  to  cause 
misunderstanding  by  the  Director  and 
thus  impede  the  review  of  the  status  of 
compliance. 

(F)  Violations  of  narrative 
requirements  (e.g.,  requirements  to 
develop  Spill  Prevention  Control  and 
Countermeasure  Plans  and  requirements 
to  implement  Best  Management 
Practices),  .which  are  of  substantial 
concern  to  the  regulatory  agency. 

(G)  Any  other  violation  or  group  of 
permit  violations  which  the  Director  or 
Regional  Administrator  considers  to  be 
of  substantial  concern. 

(b)  Semi-Annual  Statistical  Summary 
Report.  Summary  information  shall  be 
provided  twice  a  year  on  the  number  of 
major  permittees  with  two  or  more 
violations  of  the  same  monthly  average 
permit  limitation  in  a  six  month  period, 
including  those  otherwise  reported 
under  paragraph  (a)  of  this  section.  This 
report  shall  be  submitted  at  the  same 
time,  according  to  the  Federal  fiscal  year 
calendar,  as  the  first  and  third  quarter 
QNCRs. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2040-0082) 

Appendix  A  to  §  123.45 — Criteria  for 
Noncompliance  Reporting  in  the  NPDES 
Program 

This  appendix  describes  the  criteria  for 
reporting  violations  of  NPDES  permit  effluent 
limits  in  the  quarterly  noncompliance  report 
(QNCR)  as  specified  under 
S  123.45(a)(2)(ii)(c].  Any  violation  of  an 
NPDES  permit  is  a  violation  of  the  Clean 
Water  Act  (CWA)  for  which  the  permittee  is 
liable.  An  agency's  decision  as  to  what 
enforcement  action,  if  any.  should  he  taken  in 

such  cases,  will  be  based  on  an  analysis  of 
facts  and  legal  requirements. 

Violations  of  Permit  Effluent  Limits 

Cases  in  which  violations  of  permit  effluent 
limits  must  be  reported  depend  upon  the 
magnitude  and/or  frequency  of  the  violation. 
Effluent  violations  should  be  evaluated  on  a 
parameter-by-parameter  and  outfall-by- 
outfall  basis.  The  criteria  for  reporting 
effluent  violations  are  as  follows: 


a.  Reporting  Criteria  for  Violations  of 
Monthly  Average  Permit  Limits — Magnitude 
and  Frequency 

Violations  of  monthly  average  effluent 
limits  which  exceed  or  equal  the  product  of 
the  Technical  Review  Criteria  (TRC)  times 
the  effluent  limit,  and  occur  two  months  in  a 
six  month  period  must  be  reported.  TRCs  are 
for  two  groups  of  pollutants. 
Group  I  Pollutants— TRC  =  1.4 
Group  II  Pollutants— TRC  =  1.2 

b.  Reporting  Criteria  for  Chronic  Violations 
of  Monthly  Average  Limits 

Chronic  violations  must  be  reported  in  the 
QNCR  if  the  monthly  average  permit  limits 
are  exceeded  any  four  months  in  a  six-month 
period.  These  criteria  apply  to  all  Group  I  and 
Group  II  pollutants. 
Groep  I  Pollutants— TRC  =  1.4 
Oxygen  Demand 

Biochemical  Oxygen  Demand 
Chemical  Oxygen  Demand 
Total  Oxygen  Demands ' 
Total  Organic  Carbon 
Other 

Solids 

Total  Suspended  Solids  (Residues) 

Total  Dissolved  Solids  (Residues) 

Other 

Nutrients 

Inorganic  Phosphorus  Compounds 

Inorganic  Nitrogen  Compounds 

Other 

Detergents  and  Oils 

MBAS 

NTA 

Oil  and  Grease 

Other  detergents  or  algicides 

Minerals 

Calcium 

Chloride 

Fluoride 

Magnesium 

Sodium 

Potassium 

Sulfur 

Sulfate 

Total  Alkalinity 

Total  Hardness 

Other  Minerals 

Metals 

Aluminum 

Cobalt 

Iron 

Vanadium 

Group  II  Pollutants— TRC  =  1.2 

Metals  (all  forms) 

Other  metals  not  specifically  listed  under 
Group  I 

Inorganic 

Cyanide 

Total  Residual  Chlorine 

Organics 

All  organics  are  Group  II  except  those 
specifically  listed  under  Group  I. 

[FR  Doc.  85-20265  Filed  8-23-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  902,  904,  913,  915, 917, 
919. 925. 952,  970,  and  971 

Acquisition  Regulation;  Miscellaneous 
Amendments 

agency:  Department  of  Energy. 
ACnON:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  proposed  rule  is  to 
amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to  clarify 
certain  policies  and  to  reflect  current 
procedures.  These  amendments  concern 
updating  documentation,  use  of 
standard  and  optional  forms  instead  of 
Departmental  forms,  updating  Source 
Evaluation  Board  (SEB)  procedures, 
expanding  existing  guidance  on 
interagency  acquisition,  prenegotiation 
objectives,  price  negotiation 
memorandum,  clarification  and 
guidance  regarding  the  small  business 
subcontracting  program,  instructions  for 
construction  contracts,  and  updating 
solicitation  provisions  and  contract 
clauses. 

DATE:  Written  comments  should  be 
submitted  no  later  than  September  25, 
1985. 

ADDRESS:  Comments  should  be 
addressed  to  the  Department  of  Energy. 
Procurement  Policy  Branch.  Pamela 
Boiling,  MA-421.1, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 
Pamela  Boiling,  Procurement  Policy 

Branch,  (MA-421.1),  Procurement  and 

Assistance  Management  Directorate, 

Washington.  D.C.  20585.  (202)  252- 

8251 
Paul  ].  Sherry.  Office  of  the  AGC  for 

Procurement  and  Financial  Incentives. 

GC-^3.  Washington.  D.C.  20585.  (202) 

252-1526 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Paperwork  Reduction  Act 

D.  National  Environmental  Policy  Act 

E.  Public  Hearing 

III.  Public  Comments 

I.  Background 

Under  section  644  of  the  Department 
of  Energy  Organization  Act.  Pub.  L.  95- 
91  (42  U.S.C.  7254),  the  Secretary  of  the 
Department  is  authorized  to  prescribe 
such  procedural  rules  and  regulations  as 
may  be  deemed  necessary  or 
appropriate  to  accomplish  the  functions 
vested  in  that  position.  Accordingly,  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  was  promulgated 
with  an  effective  date  of  April  1. 1984 


(49  FR  11922.  March  28, 1984).  48  CFR 
Chapter  9. 

The  purpose  of  this  rulemaking  is  to 
revise  the  DEAR,  as  necessary,  to 
conform  with  the  Federal  Acquisition 
Regulation  (FAR)  which  is  codified  at  48 
CFR  Chapter  1.  As  a  result,  the  following 
are  affected:  Correction  to  section 
902.100,  "Definitions."  Subsection 
904.601-70.  "Procurement  and 
Assistance  Data  System  (PADS)."  is 
revised.  A  new  subsection  913.505-1. 
"Optional  Form  (OF)  347,  Order  for 
Supplies  or  Services,  and  Optional  Form 
348,  Order  for  Supplies  or  Services 
Schedule — Continuation"  is  added  and 
913.505-2.  "Agency  order  forms  in  lieu  of 
Optional  Forms  347  and  348,"  is 
removed.  Subpart  915.6  "Source 
Selection",  is  revised  to  add  a  new 
section  915.608,  "Proposal  evaluation," 
to  increase  the  threshold  of  applicability 
from  $5  million  to  $10  million  and 
exempt  certain  types  of  actions  in 
section  915.612,  "Formal  source 
selection"  and  915.613  "Alternative 
source  selection  procedures," 
respectively.  Revise  section  917.504. 
"Ordering  procedures"  and  subsection 
917.505-70,  "Methods  of  financing 
employed  by  DOE"  and  917.505-71, 
"Cost  reimbursement  standards." 
Section  919.501,  "General"  is  revised.  A 
new  Subpart  919.6.  "Certificates  of 
Competency  and  Determinations  of 
Eligibility"  is  added.  A  new  subsection 
919.705-2,  "Determining  the  need  for  a 
subcontracting  plan"  is  added;  and 
subsection  919.705-5.  "Awards  involving 
subcontracting  plan"  is  revised.  Subpart 
925.2,  "Buy  American  Act — Construction 
Materials"  is  revised  to  add  a  new 
section  925.205,  "Solicitation  provision 
and  contract  clause."  Subsections 
925.204-2.  "Security  requirements," 
952.209-72,  "Organizational  conflicts  of 
interest — special  clause."  952.212-70, 
"Rated  or  authorized  controlled  material 
orders  for  energy  programs,"  952.212-71, 
"Priorities,  allocations,  and  allotments 
for  energy  programs,"  are  revised. 
Subsection  952.219-9.  "Small  business 
and  small  disadvantaged  business 
subcontracting  plan"  is  revised  to  clarify 
submission  of  standard  form.  A  new 
952.225-70,"  Buy  American  Act  Notice." 
is  added.  Subsection  970.0404-4, 
"Contract  clauses."  is  revised.  Subpart 
970.19,  "Small  Business  and  Small 
Disadvantaged  Business  Concerns,"  is 
amended  to  revise  section  970.1901, 
"General."  A  new  subsection  970.5204-4. 
"Additional  work,  defense  classified/ 
unclassified,"  is  added.  Subsection 
970.5204-13,  "Allowable  costs  and  fixed- 
fee  (CPFF  management  and  operating 
contracts)."  970.5204-22,  "Contractor 
procurement,"  and  970.5204-33, 
"Priorities,  allocations  and  allotments" 


are  revised.  Section  971.103. 
"Documentation  submittals"  is  revised. 

II.  Procedural  Requirements 

4.  Review  Under  Executive  Order  12291 

Inasmuch  as  this  proposed  rule  relates 
to  agency  management  of  the 
procurement  function,  the  OMB 
clearance  procedures  set  forth  in 
Executive  Order  12291  (February  17, 
1981)  and  OMB  Circular  85-7  (December 
17. 1984}  are  not  applicable. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L.  96-354.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on  interest 
rates,  tax  policies  or  liabilities,  the  cost 
of  goods  or  services  or  other  direct 
economic  factors.  It  will  not  have  any 
indirect  economic  consequences  such  as 
stimulating  or  retarding  new 
construction  either.  DOE  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Paperwork  Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
on  the  public  by  this  proposed 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  by  section  350(h] 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501.  et  seq.],  or  OMB's 
implementing  regulations  at  5  CFR  Part 
1320. 

D.  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C  432  et  seq. 
1976).  or  the  Council  on  Environmental 
Quality  regulations  (40  CFR  Parts  1020). 
and  therefore  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

E.  Public  Hearing 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have  a 
substantial  impact  on  the  nation's 
economy  or  large  numbers  of  individuals 
or  businesses.  Therefore,  pursuant  to 
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Pub.  L.  95-91.  the  DOE  Organization 
Act.  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

III.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice. 

All  written  comments  received  will  be 
carefully  assessed  and  fully  considered 
prior  to  publication  of  the  proposed 
amendment  as  a  final  rule. 

List  of  Subjects  in  48  CFR  Parts  902,  904. 
913,  915.  917,  919,  925,  952,  970  and  971 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Issued  in  Washington.  DC  on  August  16. 
1985. 

Bertoo ).  Roth. 

Director.  Procurement  and  Assistance 
Management  Directorate. 

PART  902— {AMENDED] 

1.  The  authority  citation  for  Part  902 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  and  section  644 
of  the  Department  of  Energy  Organization 
Act.  Pub.  L.  95-91  (42  U.S.C.  7254). 

2.  Section  902.100  is  amended  by 
revising  paragraph  (e)  of  the 
"Procurement  Executive"  deHnition; 
and.  by  revising  the  definition  for  the 
"Senior  Program  Official"  to  read  as 
follows: 

902.100    Deflnttlons. 

•  •         *         *         * 

(e)  Exercise  priorities  authority  on 
behalf  of  the  agency,  in  accordance  with 
the  provisions  of  the  Defense  Production 
Act  of  1950  (50  U.S.C.  App.  2071.  et  seq.]. 
Defense  Priorities  and  Allocations 
System  Delegation  2.  dated  June  21. 
1984.  and  applicable  policies  and 
regulations;  and  the  Energy 
Conservation  and  Policy  Act.  Pub.  L.  94- 
164.: 

•  •        •        »        ♦ 

"Senior  Program  Official"  is  any  of 
the  individuals  appointed  as  Assistant 
Secretaries  or  Directors  of  DOE  staff 
offices. 

PART  904— [AMENDED] 

3.  The  authority  citation  for  Part  904 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  (he  Atomic  Energv 
Act  of  1954  (42  U.S.C.  2201).  and  section  644 


of  the  Department  of  Energy  Organization 
Act.  Pub.  L.  95-«l  (42  U.S.C.  7254). 

4.  Subsection  904.601-70  is  amended 
by  revising  paragraph  (b)(3)(ii)  to  read 
as  follows: 

904.601-70    Procurement  and  Anistance 
Data  System  (PADS). 
*         «         «         •         • 

(b)  *  *  * 

(3)  *   *   * 

(ii)  On  a  summary  basis,  by 
completion  and  submission  of  Standard 
Form  281.  FPDS — Summary  of  Contract 
Actions  of  $10,000  or  less.  Summary 
reports  shall  be  submitted  within  25 
calendar  days  after  the  end  of  each 
Federal  fiscal  quarter. 


PART  913— {AMENDED] 

5.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energ>' 
Act  of  1954  (42  U.S.C.  2201),  and  section  644 
of  the  Department  of  Energy  Organization 
Act,  Pub.  L.  95-fll  (42  U.S.C.  7254). 

6.  Subpart  913.5  is  amended  by  adding 
a  new  subsection  913.505-1  and 
removing  subsection  913.505-2.  As 
revised.  Subpart  913.5  reads: 

Subpart  913.5— Purchase  Orders 

913.505-1     Optionai  Fonn  (OF)  347.  Order 
for  Supplies  or  Services,  and  Optional  Form 
348,  Order  for  Supplies  or  Services 
Schedule-Continuation. 

(a)(2)  Optional  Forms  347  and  348 
shall  be  used  for  purchase  orders  using 
small  purchase  procedures.  The  form 
shall  not  be  used  as  the  contractor's 
invoice. 

(b)(2)  The  addendum  of  applicable 
clauses.  DOE  Supplement  319  as 
provided  to  contracting  activities  by  the 
Office  of  Pohcy.  Procurement  and 
Assistance  Management  Directorate, 
shall  be  used  with  each  Optional  Form 
347. 

PART  915— [AMENDED] 

7.  The  authority  citation  for  Part  915 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energ>' 
Act  of  1954  (42  U.S.C.  2201),  and  section  644 
of  the  Department  of  Energy  Organization 
Act.  Pub.  L.  95-91  (42  U.S.C.  7254). 

8.  Subpart  915.6  is  amended  by  adding 
a  new  section  915.608.  Section  915.612  is 
amended  by  revising  paragraph  (a)  and 
adding  a  new  paragraph  (b);  the  existing 
paragraph  915.612(b)  is  redesignated  as 
paragraph  915.612(g);  paragraphs 
915.612(c)(1)  through  (3)  are 
redesignated  as  paragraphs  915.608(c)(1) 
through  (3);  paragraph  915.612(d)  is 


redesignated  as  paragraph  915.608(c)(4): 
paragraph  915.612(e)  is  revised  and 
redesignated  as  paragraph  915.612(h) 
and  paragraph  915.612(q)  is  redesignated 
as  paragraph  915.608(d).  Section  915.613 
is  amended  by  revising  the  existing 
paragraph.  Section  915.608.  as  added, 
and  sections  915.612  and  915.613.  as 
revised,  read  as  set  forth  below: 

Subpart  915.6— Source  Selection 

915.608    Proposal  evaluation. 

(c)  In  selections  other  than  where 
price  is  the  determining  factor,  the 
evaluation  procedures  set  forth  in  (c)(1). 
(2).  and  (3)  below  should  be  considered. 

(1)  Technical  evaluation.  C^enerally. 
the  contracting  officer  must  rely  on 
scientific  and  engineering  personnel  for 
assistance  in  reviewing  proposals  from  a 
technical  point  of  view.  It  is  imperative, 
therefore,  that  technical  evaluations  and 
findings  be  fully  documented  and 
reviewed  by  responsible  personnel.  The 
report  shall  reflect  the  scoring  and 
ranking  of  the  proposals.  The  report 
shall  also  include  a  narrative  evaluation 
specifying  the  strengths  and  weaknesses 
of  each  proposal,  and  any  reservations 
or  qualifications  that  might  bear  upon 
the  selection  of  sources  for  negotiation 
and  award.  Concrete  technical  reasons 
supporting  a  determination  of 
unaccepfability  with  regard  to  any 
proposal  shall  be  included.  After 
evaluation  and  preparation  of  written 
and  signed  evaluation  findings  by  the 
technical  evaluators,  such  evaluations 
and  proposals  shall  be  returned  to  the 
contracting  officer  or  authorized 
representative,  and  maintained  as  a 
permanent  record  in  the  contract  file. 

(2)  Business  and  management 
evaluation.  Management  capabilities  of 
the  offeror  to  perform  the  required  work 
in  a  timely  manner  must  be  appraised. 
In  making  this  appraisal,  the  following 
factors,  as  appropriate,  and  as  stated  in 
the  solicitation  must  be  considered:  the 
company's  management  organization: 
past  performance;  reputation  for 
reliability;  availability  of  required 
facilities;  cost  controls;  ability  to 
control,  maintain,  and  account  for  any 
property  provided  by  the  CJovemment: 
the  offeror's  willingness  to  devote  its 
resources  to  the  proposed  work  with 
appropriate  diligence;  and  other 
pertinent  administrative  and  business 
information  that  may  have  been 
requested  in  the  solicitation,  such  as 
certifications  and  representations. 

(3)  Price/cost  determinations.  Each 
proposal  requires  some  form  of  price/ 
cost  analysis.  The  evaluation  should 
consider  items  such  as  categories  and 
amounts  of  labor,  indirect  costs. 
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materials,  travel,  computer  time,  as  well 
as  information  with  regard  to  the 
contractor's  past  cost  performance, 
including  contracts  or  subcontracts  for 
like  services  or  supplies.  The  contracting 
officer  must  exercise  judgment  in 
determining  the  extent  of  analysis  in 
each  case  and  any  desire  to  obtain 
assistance  from  personnel  trained  in  this 
discipline. 

(4)  Advisors.  Personnel  from  the  DOE, 
other  Government  agencies,  consultants, 
and  contractors  including  those  who 
operate  or  manage  Government-owned 
facilities  may  be  used  in  the  evaluation 
process  as  advisors  when  their  services 
are  necessary  and  available.  When 
personnel  outside  the  Government, 
including  those  of  contractors  who 
operate  or  manage  Government-owned 
facilities,  are  used  as  advisors,  approval 
and  disclosure  procedures  as  required 
by  027.7000  shall  be  followed.  In  all 
instances,  such  personnel  will  be 
required  to  comply  with  DOE  conflict  of 
interest  regulations  and  nondisclosure  of 
information  requirements. 

(d)  Revised  proposals  are  evaluated, 
selection  is  made,  and  negotiations  may 
be  conducted  with  the  selected  offeror 
but  only  to  definitize  a  fmal  agreement 
on  price,  terms,  and  conditions,  etc.  No 
factor  which  could  have  had  any  effect 
on  the  selection  process  may  be 
changed  after  the  common  cut-off  date 
for  discussions. 

915.612    Fonnal  aourc*  Mtcctfcm. 

(a)  Formal  source  selection 
procedures  apply  to  those  negotiated 
competitive  acquisitions  of  $1  million 
through  $10  million  (unless  the 
Procurement  Executive  determines  that 
the  provisions  of  915.613  are  applicable), 
and  to  those  negotiated  competitive 
acquisitions  in  excess  of  $10  million  that 
are  not  subject  to  the  provisions  of 
915.613.  Acquisitions  of  less  than  $1 
million  will  be  conducted  using  less 
formal  source  evaluation  and  selection 
procedures. 

(b)  Notwithstanding  FAR  15.612(b)  the 
contracting  officer  shall  perform  the 
functions  relating  to  the  source  selection 
authority  without  need  for  formal 
appointment  unless  a  determination  is 
made  to  designate  some  other  official  as 
the  source  selection  authority.  Any  such 
designation  shall  be  made  only  with  the 
approval  of  the  Procurement  Executive. 

(g)  The  contracting  officer  may  form 
teams  to  evaluate  the  technical, 
business  and  management,  and  cost 
aspects  of  proposals.  When  teams  are 
used,  each  wiU  function  independently 
of  the  other  and  report  its  findings  to  the 
contracting  officer.  When  it  is  necessary 
to  obtain  the  services  of  advisors  to 
assist  in  the  evahiatioo  process,  the 


procedures  set  forth  in  gi5.60e(c)(4)  will 
be  used.  The  contracting  officer  will 
discuss  those  findings  with  the  teams  (or 
representatives  thereof)  separately  or 
together,  as  may  be  more  helpful.  The 
contracting  officer  will  negotiate  and 
execute  the  contractual  instrument, 
using,  in  many  cases,  some  of  the  same 
specialists  who  participated  in  earlier 
evaluations  and  discussions.  Part  971 
sets  forth  administrative  requirements 
for  the  review  and  approval  of  certain 
contract  actions. 

(h)  It  is  within  the  discretion  of  the 
Source  Selection  Official  to  select 
multiple  offerors  from  those  within  the 
competitive  range  for  negotiation  and  to 
direct  that  discussions  be  reopened  with 
those  offerors  and  that  best  and  final 
offers  be  obtained  on  the  basis  of  fully 
defmitized  contract  documents  executed 
by  the  offerors.  The  contracting  officer 
should  seek  correction  of  each  offeror's 
correctable  weaknesses  using  only 
technical  and  other  information  which 
the  Government  is  entitled  to  use  for 
this  purpose.  At  the  conclusion  of 
discussions,  a  final  common  cut-off  date 
which  allows  a  reasonable  opportunity 
for  submission  of  best  and  final  offers 
shall  be  established  and  all  participants 
notified. 

915.613    Altcmattve  source  selection 
procedure*. 

Source  Evaluation  Board  (SEB) 
procedures  shall  be  used  for  all 
negotiated  competitive  prime 
acquisitions  expected  to  exceed  $10 
million,  except  acquisitions  for 
architect-engineer  services,  fixed-price 
acquisitions  and  acquisitions  for  which 
selections  will  be  based  solely  on  a 
published  predetermined  formula  or  on 
lowest  price,  and  acquisitions 
specifically  waived  by  the  Procurement 
Executive.  The  appropriate  procedures 
i.e.,  construction,  architect-engineer, 
sealed  bidding,  etc.,  shall  be  used  for 
those  acquisitions  in  excess  of  $10 
million  that  are  not  subject  to  this 
section.  Guidance  regarding  the 
designation  and  operation  of  an  SEB  is 
set  forth  in  the  Acquisition  Regulations 
Handbook — Source  Evaluation  Board 
(DOE/MA-0154).  The  source  selection 
official  shall  be  as  determined  by  the 
applicable  EXDE  directive. 

9.  Subpart  915.8  is  amended  by  adding 
a  new  section  915.807  and  by  adding  a 
new  paragraph  (a)  and  8ub[>aragraphs 
(11)  through  (15)  to  section  915.808  to 
read  as  follows: 

Subpart  915.8— Price  Negotiation 
915.807    Prenegotlation  obiectivee. 
(d)  The  Head  of  the  Contracting 
Activity  shall  assure  that  all 
prenegotiation  objectives  and  proposed 


actions  are  documented  in  accordance 
with  the  requirements  of  FAR  15.807  and 
this  915.607.  The  degree  of 
documentation  should  be  commensurate 
with  the  complexity  and  dollar  value  of 
the  procurement.  For  those  procurement 
actions  of  $250,000  and  above  the 
contracting  officer  shall  prepare  a 
written  prenegotiation  plan  which  shall 
include  prenegotiation  objectives  for 
price  and  other  contract  requirements, 
as  appropriate.  The  prenegotiation  plan 
required  by  this  section  shall  be 
included  as  section  I  of  the  price 
negotiation  memorandum  at  915.806.  The 
prenegotiation  plan  should  include,  to 
the  extent  applicable,  the  information 
cited  below. 

Prenegotiation  Plan 

(1)  General. 

(a)  Procurement  request  number,  and 
solicitation  number,  and  contract  number. 

(b)  Contractorfs)  involved  in  the 
negotiation.  Include  address  and  location 
where  effort  is  to  be  performed. 

(c)  Brief  description  of  the  work  to  he 
performed.  (Reference  to  statement  of  work  is 
not  sufficient) 

(d)  Type  of  solicitation  (RFP.  PO!M.  PRDA. 
etc.)  pursuant  to  type  of  contract  being 
awarded. 

(e^  Period  of  performance/delivery 
schedule. 

(f)  Proposed  funding  schedule  for  term  of 
contract. 

(2)  Prior  Procurement  History. 

(a)  Names  of  previous  contractors,  if 
previous  awards  made  for  same  or  similar 
work  to  be  performed. 

(b)  Contract  numberfs)  and  date(s)  of 
award. 

(3)  Solicitation  data. 

(a)  Summary  of  selection  process  used, 
including  number  of  firms  solicited,  proposals 
received,  competitive  range,  name  of 
selection  official  if  SEB  was  used. 

(b)  If  noncompetitive,  basis  for  approval 
and  name  and  title  of  person  approving  the 
justification. 

(c)  Discuss  what  considerations  were  given 
to  socio-economic  requirements. 

(4)  Advisory  reports.  Identify,  by  title,  and 
date,  the  advisory  reports  received  in  support 
of  the  nsgotiations.  i.e..  audit  reporti, 
technical  evaluation  reports,  cost  or  price 
analysis  reports,  and  any  other  advisory 
reports  used  in  preparing  the  prenegotiation 
objectives. 

(5)  Pricing  objectives. 

(a)  A  schedule  showing  the  elements  of  the 
proposer's  cost  proposal,  recommended 
adjustments  (auditor,  technical  evaluation, 
etc),  and  the  negotiator's  pricing  objectives  in 
columnar  form. 

(b)  Discussion  of  how  previous 
procurements  impact  the  pricing  objectives  of 
the  instant  procurement. 

(c)  Appropriate  comments  justifying  the 
negotiation  objective  for  each  element  of 
cost,  in  discussing  the  DOE's  objectives 
indicate  the  position  of  adviso^  reports,  if 
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requested,  and  the  proposed  treatment  of 
such  advice/coimnents. 

(d)  The  extent  of  subcontracting; 
justification  for  subcontract  price(s)  provided 
by  the  prime  contractor  and  the  justification 
as  viewed  by  the  DOE  negotiator. 

(e)  Discussion  of  whether  and  to  what 
extent,  negotiation  will  be  based  on  actual 
costs  expended. 

(f)  Discussion  of  any  special  pricing 
techniques  and  the  rationale  for  their  use. 

(g)  Discussion  of  how  the  DOE's  objective 
for  fee  and  profit  was  established,  including  a 
copy  of  the  weighted  guideline  analysis,  if 
used.  For  construction  contracts  and 
construction  management  contracts;  discuss 
how  the  profit  or  fee  objective  was 
established  in  accordance  with  the 
requirements  of  915.971. 

(h)  Discussion  of  incentive  arrangements, 
cost  or  technical,  if  applicable  (i.e.,  share 
ratios,  ceiling  price,  minimum/maximum 
fees). 

(i)  Discussion  of  the  treatment  given  to 
facilities  capital  cost  of  money,  if  applicable, 
in  establishing  the  fee/profit  objective. 

(j)  A  summary  statement  regarding  the 
reasonableness  of  the  total  price  objective 
and  appropriate  discussion  of  the 
considerations  used  to  determine  the 
reasonableness  of  price. 

(6)  Other  issues  and  factors. 

(a)  Discuss  any  proposed  special 
provisions. 

(b)  Identify  any  anticipated  deviations  to 
regulations  and  the  required  approvals. 

(c)  Identify  any  unusual  features  of  the 
Statement  of  Work. 

(d)  If  applicable,  identif>'  any  solicitation 
provisions  which  have  been  challenged  by 
the  offeror. 

(e)  Indicate  if  the  Consolidated  List  of 
Debarred,  Suspended,  and  Ineligible 
Contractors  has  been  reviewed. 

(f)  Discussion  of  whether  the  contractor 
has  an  approved  purchasing  and  accounting 
system. 

(g)  Discuss  any  unique  or  peculiar  features 
of  the  contract;  e.g.,  cost  sharing,  facility 
ownership,  options,  etc. 

(h)  Discuss  any  deviations  to  regulations  or 
exceptions  suggested  by  offeror  and  discuss 
proposed  disposition. 

(i)  Discuss  any  results  of  pre-award 
surveys  of  the  bidder's/offeror"  sfinancial, 
accounting  and  other  management  systems. 

915.808    Pric*  negotiation  memorandum. 

(a)  The  Head  of  the  Contracting 
Activity  shall  assure  that  all  contract 
actions  are  adequately  documented  and 
shall  establish  internal  review 
requirements  therefore.  While 
documentation  may  be  simplified  for 
lesser  dollar  value  acquisitions,  the 
basic  requirement  for  documenting 
prenegotiation  objectives  and 
negotiation  summaries  shall  be 
maintained  in  order  to  promote  the 
discipline  of  adequate  preparation  for 
negotiations  and  supervisory  review. 
For  acquisitions  uf  $250,000  and  above 
the  price  negotiation  memorandum 
(PNM)  shall  be  divided  into  two  major 


sections:  Section  I,  the  prenegotiation 
plan  and  Section  II.  the  post  negotiation 
summary.  The  prenegotiation  plan 
prepared  in  accordance  with  915.807 
shall  document  the  negotiation 
objectives  established  prior  to  the  start 
of  formal  negotiations.  The  post 
negotiation  summary  shall  discuss  the 
results  of  the  negotiations  leading  to  a 
final  agreement,  and  in  a  general  sense 
provide  the  results  of  the  negotiation  in 
terms  of  the  extent  to  which 
prenegotiation  objectives  were  met.  In 
addition  to  the  items  listed  at  FAR 
15.806  the  following  shall  also  be 
addressed  in  the  PNM. 

(11)  Date  and  location  of  negotiations. 

(12)  Discussion  of  any  issues  raised 
during  negotiations  that  were  not 
addressed  in  the  prenegotiation  position. 

(13)  In  the  event  the  pricing  or  other 
contract  terms  cannot  be  justified  to  the 
satisfaction  of  the  contracting  officer  but 
award  is  recommended  because  of 
compelling  programmatic 
considerations,  the  PNM  must  fully 
document  the  efforts  to  obtain  a  more 
satisfactory  agreement,  including  the 
extent  to  which  the  matter  was 
escalated  within  DOE  and  the 
contractor's  organization.  The  file  must 
also  show  what  consideration  was  given 
to  alternate  sources  or  other  short  or 
long  term  alternatives  (See  FAR 
15,803(d)). 

(14)  Indicate  the  date  on  which 
agreement  was  reached  on  the  price, 
and  the  date  of  the  certificate  of  current 
cost  or  pricing  data  was  signed,  if 
applicable. 

(15)  Explain  why  the  total  price  or 
estimated  cost  and  fee  are  considered 
fair  and  reasonable  if  there  was 
significant  departure  from  the 
prenegotiation  objectives. 


PART  917— {AMENDED] 

10.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  and  section  644 
of  the  Department  of  Energy  Organization 
Act,  Pub.  L.  95-91  (42  U.S.C.  7254). 

11.  Subpart  917.5  is  amended  by 
revising  section  917.504  by  removing 
paragraph  (b)  and  inserting  a  new 
paragraph  (b);  by  removing 
subparagraphs  917.504(b)  (1)  through  (6) 
and  inserting  a  new  subparagraph 
917.504(b)  (6)  through  (14);  revise 
917.505-70  by  completely  revising  the 
title  and  text;  and  by  revising  917.505-71 
by  removing  paragraphs  (b)  and  (c)  and 
inserting  new  paragraphs  (b)  through  (e). 
Sections  917.504  and  917.505-70  are 
revised;  §  917.505-71  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 


adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

Subpart  917.5— Interagency 
Acquisition  Under  the  Economy  Act 

•17.504    Ordartng  procedurM. 

(b)  The  DOE  Form  1270.1.  Order  for  an 
Interagency  Acquisition,  shall  be  used 
for  an  interagency  acquisition.  The  order 
shall  include  an  attachment,  if 
necessary,  addressing  as  a  minimum  the 
items  listed  at  FAR  17.504(b)  and  the 
following: 

(6)  The  parties  to  the  interagency 
acquisition. 

(7)  Order  number  and/or  modification 
number. 

(8)  Period  covered  by  the  interagency 
acquisition  or  duration  of  the  order. 

(9)  Cost  estimate  of  the  project  or 
order  and  the  amount  of  funds  to  be 
provided  by  DOE  including  (i)  the  total 
estimated  cost  of  the  work  for  the  period 
of  time  specified  in  the  order  (ii)  the 
capital  equipment,  if  any.  approved  for 
acquisition  under  the  acquisition;  and 
(iii)  limitations,  if  any.  on  the 
reimbursement  of  costs  by  DOE.  If  DOE 
participates  with  another  agency  or 
agencies  in  sponsoring  a  project,  the 
amount  of  contribution  to  be  made  by 
each  agency  and  the  basis  for 
distributing  the  costs  incurred  shall  be 
specified. 

(10)  Termination  provisions  that  allow 
the  DOE  to  terminate  the  order  upon  30 
days  written  notice  to  the  servicing 
agency.  In  the  event  of  a  termination, 
the  DOE  may  reimburse  the  servicing 
agency  for  costs  actually  incurred  to  the 
effective  date  of  termination  and  for  any 
commitments  extended  beyond  the 
termination  date  (but  not  exceeding  the 
expiration  date  of  the  order)  that  the 
servicing  agency  is  unable  to  cancel. 

(11)  Appropriate  patent  provisions 
which  recognize  DOE's  mission  of 
achieving  widespread  availability  and 
competitive  commercial  utilization  of 
the  benefits  of  DOE-funded  research, 
development,  and  demonstration 
activities.  Specific  wording  will  vary 
depending  on  the  agency  and 
acquisition  involved  and  must  be 
obtained  from  the  cognizant  DOE  patent 
counsel. 

(12)  Reporting  requirements  and 
technical  data  provisions,  if  appropriate, 
which  require  technical  reports  prepared 
under  the  order  be  freely  exchanged  and 
made  available  for  public  sale,  unless 
classified.  A  minimum  of  two  copies  of 
technical  reports  must  be  sent  to  the 
DOE  Technical  Information  Center 
(TIC),  P.O.  Box  62.  Oak  Ridge.  TN  37830. 

(13)  Financial  reports  as  determined 
by  the  contracting  officer. 
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Co*t-r«iinbursenMnt 


(14)  Security  provisions  of  952.204.  if 
appropriate,  for  those  interagency 
acquisitions  requiring  access  to/or 
generating  classified  information. 
(Revisions  to  the  DEAR  clauses  will  t>e 
required  to  effect  the  appropriate 
relationship  between  the  ser\'icing 
agency  and  the  DOE.) 

917.505-70    R«iintMjrs«in«nt  by  DOE. 

(a)  Payment  methods  to  reimburse  the 
servicing  agency  shall  be  specified  in 
the  interagency  acquisition.  Such 
specified  payment  methods  shall  he 
coordinated  with  the  servicing  finance 
officer  to  ensure  that  they  are  consistent 
with  current  Department  of  Treasury 
Regulations  as  implemented  by  DOE. 

917.505-71 
Standards. 

(a)  •  *  • 

(b)  Direct  cost  are  the  costs  that  cian 
be  directly  identified  with  work  under 
the  acquisition.  Examples  of  such  costs 
are  salaries  and  wages,  technical 
services,  materials,  travel, 
transportation,  communications,  and 
any  facilities  and  equipment  expressly 
approved  for  purchase  under  the 
interagency  acquisition. 

(c)  Indirect  costs  shall  be  limited  to 
the  properly  allocable  portion  of  costs 
that  cannot  be  charged  directly  to  the 
work,  but  can  be  shown  as  mutually 
benefiting  the  effort  covered  by  the 
interagency  agreement  as  well  as  other 
work  of  the  servicing  agency. 
Justification  for  any  such  charges  shall 
be  required,  and  the  basis  of  allocation 
must  be  reasonable.  Where  interagency 
acquisitions  are  entered  into  under 
authority  of  Section  601  of  the  Economy 
Act  of  1932,  the  servicing  agency's 
charge  for  any  indirect  costs  may 
include  appropriately  allocable  charges 
for  "general  administration"  or  "central 
agency  overhead,"  but  only  to  the  extent 
specified  in  the  acquisition. 

(dj  The  servicing  agency  shall  be 
responsible  for  maintenance, 
safeguarding,  control,  and  accounting  of 
capital  equipment  (items  of  equipment 
expected  to  have  an  extended  penod  of 
service,  generally  a  year  or  more  and 
generally  of  $1,000  or  more)  in  a  manner 
satisfactory  to  the  DOE.  The  DOE 
reserves  the  right  of  first  refusal  for  any 
capital  equipment  acquired  under  the 
interagency  acquisition  at  completion  or 
termination  of  the  interagency 
acquisition. 

(e)  Unless  authorized  by  the 
contracting  officer  in  advance,  the 
servicing  jigency  shall  not  be  reimbursed 
for  the  acquisition  or  condemnation  of 
real  property  or  any  facility  or  plant 
construction  or  expansion. 


PART  919— (AMENDED) 

12.  The  authority  citation  for  Part  919 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Erergy 
Act  of  1954  (42  U.S.C  2201).  «nd  section  644 
of  the  Department  of  Energy  Organization 
Act.  Pub.  L  95-91  (42  U.SC.  7254). 

13.  Subpart  919.5  is  amended  by 
revising  919.501  by  removing  paragraph 
(c)  and  inserting  a  new  paragraph  (c) 
and  adding  a  new  paragraph  (g).  Section 
919.501  as  revised,  reads  as  follows: 

Suboart  915.5— Set  Asides  foe  Small 
Business 

919.501    Ganaral 

(c)  The  Department  has  established  an 
internal  comprehensive  review  and 
screening  process  for  acquisitions 
exceeding  $10,000.  The  review  is 
intended  to  enhance  the  prospect  of 
participation  by  small  business,  small 
disadvantaged  business,  and  women- 
owned  small  business  concerns. 

(g)  The  policy  prescribed  by  FAR 
19.501(g),  which  requires  that  a  product 
or  service  acquired  by  a  successful 
small  business  set-aside  shall  continue 
to  be  acquired  on  a  set-aside  basis,  is 
applicable  to  DOE.  The  small  and 
disadvantaged  business  specialist  at  a 
contracting  activity  shall  maintain  a  list 
of  such  small  business  set-aside  awards. 

14.  A  new  Subpart  919.8  is  added  to 
read  as  follows: 

Subpart  919.6— Certificates  of 
Competency  and  Determinations  of 
Eligibility  919.602  Procedjres 

919.602-1    Referrals. 

(a)(2)  The  contracting  officer  shall 
coordinate  with  the  small  and 
disadvantaged  business  specialist  and 
the  SBA  procurement  center 
representative  prior  to  referring  a 
determination  of  nonresponsibility  of  a 
small  business  to  the  SBA  Regional 
Office. 

15.  Subpart  919.7  is  amended  by 
adding  a  new  subsection  919J'05-2;  and 
by  adding  a  new  paragraph  (a)(5)  to 
subsection  919.705-5  to  read  as  follows: 

Subpart  919.7— Subcontracting  Witti 
Small  Business  and  Small 
Disadvantaged  Business  Concerns 

919.705-2    Determining  the  need  for  a 
subcontracting  plan. 

(a)  It  is  the  policy  of  the  DOE  to 
comply  with  the  spirit  as  well  as  the 
statutory  requirements  of  Pub.  L  95-507. 
TherefOTe,  options  shall  be  considered 
in  determining  whether  a  contract 
should  be  required  to  have  a 
subcontracting  plan.  Further,  if  the 


contracting  officer  has  reason  to  believe 
that  a  contract  will  ultimately  exceed 
$500,000.  even  though  not  priced  at  time 
of  award,  a  subcontracting  plan  should 
be  secured  prior  to  the  time  of  the  initial 
award.  Examples  of  such  actions  are 
contracts  for  basic  research,  including 
special  research  contracts  awarded 
pursuant  to  917.71,  which  may  fund  a 
portion  of  a  project  under  the  initial 
award,  with  any  subsequent  research 
funded  by  contract  modincation.  and  it 
is  known  or  expected  at  time  of  award 
that  the  total  contract  value  will  most 
likely  exceed  $500,000.  In  such  cases  a 
subcontracting  plan  shall  be  obtained 
prior  to  the  time  of  the  initial  award  and 
included  in  the  contract  that  plan 
should  then  be  modified,  as  appropriate, 
through  the  life  of  the  contract. 

(b)  A  subcontracting  plan  is  generally 
not  obtained  from  an  offeror  until 
selection  of  an  awardee  except  in  those 
cases  where  a  plan  is  requested  of  all 
firms  in  a  competitive  range  (see  FAR 
19.705-2(d)).  When  it  is  determined  that 
a  subcontracting  plan  is  required  in 
accordance  with  FAR  19.705-2,  the 
contracting  officer  shall  request 
development  and  submission  for 
approval  of  a  subcontracting  plan  which 
includes  all  of  the  elements  listed  in  the 
contract  clause  at  FAR  52.219-9  or  to 
certify  in  writing  that  a  subcontracting 
plan  is  not  required  because 
subcontracting  opportunities  do  not 
exist. 

(c)  A  copy  of  the  determination 
required  by  FAR  19.705-2(c)  shall  be 
provided,  prior  to  award,  to  the  small 
and  disadvantaged  business  specialist 
at  the  contracting  activity. 

919.705-5    Awards  mvolvihg 
sut>contracting  plan.  A 

(a)(5)  Ensure  that  an  acceptable  plan 
is  incorporated  into  and  made  a  material 
part  of  the  contract  by  including  in  every 
contract  with  a  plan  a  provision  which 
either  incorporates  the  approved  plan  by 
reference  into  the  contract,  or  makes  the 
plan  an  attachment  to,  and  thus  a  part 
of,  the  contract.  Subsequent  revisions  to 
a  plan,  i.e.,  revised  goals  or  other 
changes  maybe  incorporated  by 
reference  on  approval  of  the  contracting 
officer.  The  subcontracting  plan  must  be 
included  in  the  official  contract  file 
when  the  plan  is  incorporated  into  the 
contract  by  reference. 


PART  925— (AIMENDED) 

16.  The  authority  citation  for  Part  925 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  and  section  644 
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of  the  IDepartment  of  Energy  Organization 
Act.  Pub.  L  96-91  (42  U.S.C  7254). 

17.  Subpart  925^  is  amended  by 
adding  a  new  section  925.2(tt  to  read  as 
follows: 

Subpart  925^ — Buy  American  Act— 
vonscrucnon  MaieiiMs 

V25.20S     SOwCllSllOV)  pfOVlSion  SMI 


Solicitations  for  construction  in  the 
United  States  shall  include  the 
solicitation  provision  at  952.225-70. 

PART  952— [AMENDED] 

18.  The  authority  citatioD  fcM^  Part  962 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C  2201],  and  section  644 
of  the  Department  of  Energj'  Organization 
Act.  Pull.  L  95-91  (42  U.S.C.  7254). 

19.  Subpart  952.2  of  the  Table  of 
Contents  is  amended  by  correcting  the 
entry  for  "952.281-7  Allowable  cost  and 
payment."  to  read  "952.218-7  Allowable 
cost  and  payment.** 

20.  Subsection  9S2.204-2  is  amended 
by  revising  the  first  sentence  in 
paragraph  (a)  of  the  Security  clause,  and 
revising  a  parenthetical  reference,  "42 
U.S.C  2100  et  seg."  to  read  "42  U.S.C 
2011  et  seq."  in  paragraph  (i)  of  the  same 
clause  as  set  forth  below: 

952.204~2    Ssbuflty  rs^utrentcnts. 


Security  (Apr.  19B4) 

(a)  Responsibility.  It  is  the  contractor's 
duty  to  safeguard  all  classified  information, 
special  nuclear  material,  and  other  DOE 
property.  •  *  • 

(i)  •  •  •  (See  the  Atomic  Energy  Act  of 
1954.  as  amended.  42  U.S.C.  2011  et  seq.:  IB 
U.S.C.  793  and  794;  and  Executive  Order 
12356.) 
•  *  •  *  • 

21.  Subsection  952.20&-72  is  amended 
by  revising  paragraph  (b)(2)(iii)  of  the 
Organizational  Conflicts  of  Interest — 
Special  Clause  to  read  as  follows: 

952.209-72    Organizational  conflicts  of 
Interest — special  clause. 


OrganizaUcNwl  Conflicts  of  Intnest — Spedal 
Clause  (Apr.  ISM) 

«  •  *  4  * 

(b)  •  •  • 

(iii)  The  contractor  shall  have,  subiect  to 
patent  data,  and  security  provisions  of  this 
contract  the  right  to  use  technical  data  it  first 
produces  under  this  contract  for  its  private 
purpose  provided  that,  as  of  the  date  of  such 
use.  all  reporting  requirements  of  this 
contract  have  been  met. 


22.  Subsection  952.212-70  is  amended 
by  completely  revising  the  title  and  text. 
As  revised,  it  reads  as  follows: 

952.212-70    Rated  orders  for  energy 
programs. 

As  prescribed  in  912.304(a),  insert  the 
following  provision  in  solicitations  that 
will  result  in  the  award  of  a  rated 
ccmtract  for  DOE  atomic  energy 
programs: 

Rated  Orders  (Atomic  Energy)  (Oct  1984) 

Contracts  or  purchase  orders  awarded  as  a 
result  of  this  solicitation  shall  be  assigned  a 
/— /  [XD-Rating:  /— /  DX-RaHng:  In 
accordance  with  Defense  Priorities 
Allocations  System  Regulation.  (Contracting 
officer  check  appropriate  box  or  twxes.) 

Alternate  I:  As  prescribed  in  912.304(d). 
insert  the  following  provision  in  solicitations 
that  may  result  in  a  rated  contract  for 
authorized  energy  programs: 

Rated  Orders  (Doaiestk:  Eneigy  Supplies) 

(Octua^ 

Contracts  or  purchase  orders  awarded  as  a 
result  of  this  soiicitahon  may  be  eligible  for 
priorities  and  allocations  support  in 
accordance  with  10  CFR  216  and  section 
101(c)  of  the  Defense  Production  Act  of  1950. 
as  amended. 

23.  Subsection  952.212-71  is  revised  to 
read  as  follows: 

952.212-71    Priorities,  allocations,  and 
■llotmsnts  for  sfwrgy  progrwiw. 

As  prescribed  in  912.304(b],  insert  the 
following  clause  in  orders  and  contracts 
that  are  placed  in  support  of  authorized 
DOE  atomic  energy  programs: 

Priorities,  Allocations,  and  Allotments 
(Atomic  Energy)  (Oct  1994) 

The  Contractor  shall  follow  the  provisions 
of  Defense  Priorities  and  Allocations  System 
(DPAS)  Regulation  (see  15  CFR  Parts  350)  and 
all  other  applicable  regulations  and  orders  of 
the  DPAS  in  obtaining  controlled  materials 
and  otlier  products  and  materials  needed  to 
fill  this  contract 

Alternate  I:  Certain  contracts  may  be 
eligible  for  priorities  and  allocattons  support 
as  described  in  912.302  if  their  purpose  is  to 
maximize  domestic  energy  supplies. 
Eligibility  is  dependent  on  an  executive 
decision  on  a  case-by-case  basis.  Guidance  is 
provided  by  DOE  Publication  PR-0042. 
"Priorities  and  Allocations  Support  for 
Energy:  Keeping  Energy  Programs  on 
Schedule."  dated  August  1980,  as  it  may  from 
lime  to  time  be  revised.  If  the  purpose  of  the 
contract  is  to  maximize  domestic  energy 
resources,  include  the  following  clause: 

Priorities,  AHocations,  and  AUotments 
(Domestic  Energy  Supplied  (Oct  1984) 

(a)  This  contract  may  be  eligible  for 
priorities  and  allocations  support,  as 
provided  for  by  section  101(c)  of  theOefense 
Production  Act  of  1950,  as  amended  by  the 
Energy  Policy  and  Conservation  Act  (Pub.  L 
94-163.  42  U.S.C  6201  et  seq.)  if  its  purpose  is 
to  maximize  domestic  energy  supplies. 
Eligibility  is  dependent  on  an  executive 


decision  on  a  case-by-case  basis  «vith  the 
decision  being  jointly  made  by  the 
Departments  of  Commerce  and  Energy. 

(b)  DOE  Regulations  regarding  Material 
Allocation  and  Priority  Performance  under 
Contracts  or  Orders  to  Maximize  Donaestic 
Energy  Supplies  can  l>e  found  at  Part  216  of 
Title  10  of  the  Code  of  Federal  Regulations 
(10  CFR  Part  216). 

(c)  Additional  guidance  is  provided  l>y 
DOE  Publication  PR-0042.  •'Priorities  and 
AUocaKons  Support  for  Energy:  Keefmig 
Energy  ProgranM  on  Schedule."  dated  August 
1980,  as  it  may  from  time  to  time  be  re^-ised. 
Copies  may  be  obtained  by  written  request 
to:  Department  of  Energy  Technical 
Information  Center  (TIC).  Post  OfTice  Box  62. 
Oak  Ridge.  Tennessee  3783a 

952Jt19-9    lAmwidsd] 

24.  In  subsection  952.219-0,  paragraph 
(d)(10)(ii>)  of  the  clause  is  amoided  by 
inserting  ",  not  later  than  the  25th  day  of 
the  succeeding  month."  after  "submit"  in 
the  phrase  "submit  standard  form  (SF) 
294  only",  and  by  inserting  "ciurent" 
after  the  phrase  ~on  a  quarterly  basis". 

25.  A  new  subsection  952.225-70  is 
added  to  read  as  follows: 

952.225-70    Buy  Amwlcan  Act  NeMc*. 

In  accordance  with  925J805,  insert  the 
following  provision  in  solicitations  for 
construction  to  be  performed  within  the 
United  States: 

Buy  Americao  Act  Notice  Oun.  1994) 

(a)  The  Buy  American  Act  (41  US.C  10) 
generally  requires  that  only  domestic 
construction  material  be  used  in  the 
performance  of  this  contract  (see  the  clause 
entitled  "Buy  American  Act— Construction 
Materials").  This  requirement  does  not  apply 
to  the  following  construction  materials: 
(List  excepted  material  or  indicate  "none.") 

(b)  Offers  based  on  the  use  of  other  forei^ 
construction  material  may  be  acceptable  for 
award  if  the  Government  determines  tliat — 

(1)  Comparable  dooiestic  construction 
material  in  sufficient  and  reasonably 
available  commercial  quantities,  and  of  a 
satisfactory  quality,  is  unavailable;  or 

(2)  Use  of  comparable  domestic 
construction  material  is  impracticable  or 
would  unreasonably  increase  the  cost 

(c)  When  an  offer  is  based  on  the  use  of 
one  or  more  other  foreign  constructioa 
materials  the  offer  shall  include  data  deariy 
demonstrating,  for  each  particular  foreign 
construction  material,  that  the  cost  thereof, 
plus  6  percent,  is  less  than  the  cost  of 
comparable  domestic  construction  material 
The  cost  of  other  foreign  constractian 
material  shall  be  computed  as  including  all 
cost  of  deUvery  to  the  construction  site,  and 
the  cost  of  other  foreign  construction  material 
shall  also  include  any  applicable  duty 
(whether  or  not  a  duty-free  entry  certificate 
may  be  issued). 

(d)  For  evaluahon  purposes,  the 
Government  shall  add  to  the  offer  6  percent 
of  the  cost  of  the  foreign  constructioa 
material  qualifying  under  paragraph  (c) 
above. 
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(e)  When  offering  other  foreign 
construction  material,  offerors  may  also  offer, 
at  stated  prices,  any  available  comparable 
domestic  construction  material,  in  order  to 
avoid  the  possibility  that  failure  of  a  foreign 
construction  material  to  be  acceptable  under 
this  provision  will  cause  rejection  of  the 
entire  offer. 

PART  970— {AMENDED] 

26.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  and  Section  644 
of  the  Department  of  Energy  Organization 
Act.  Pub.  L  95-91  (42  U.S.C.  7254). 

27.  Subsection  970.0404-4  is  amended 
by  revising  paragraph  (a)(1)  and  by 
removing  paragraph  (a)(2)  and  including 
the  reference  in  the  revised  (a)(1);  and 
adding  a  new  (a)(2).  As  revised 
paragraphs  (a)  (1)  and  (2)  read  as 
follows: 

970.0404-4    Contract  ciaus**. 

(a)*  •  • 

(1)  Security  and  Classification. 
970.5204-1.  This  clause  is  required  in 
contracts  under  section  41  (ownership 
and  operation  of  production  facilities)  of 
the  Atomic  Energy  Act  of  1954.  as 
amended;  and  all  management  and 
operating  contracts  which  involve 
classified  information. 

(2)  Additional  Work,  Defense 
Classified/Unclassified,  970. 5204-4. 
This  clause  is  required  in  all 
management  and  operating  contracts. 
*        *        ft        •         • 

28.  Subpart  970.19  is  amended  by 
revising  paragraph  (a)  in  section 
970.1901  and  adding  a  new  paragraph  (i) 
as  follows: 

Subpart  970.19— Small  Business  and 
Small  Disadvantaged  Business 
Concerns 

970.1901    General. 

(a)  The  policies  and  procedures  in  the 
following  FAR  sections  and  subpart 
shall  be  applied  to  the  acquisition 
activities  of  management  and  operating 
contracts:  19.301. 19.302. 19.502-2. 
19.502-3. 19.508(b).  19.508(c).  19.508(d). 
and  19.7. 
ft        *        *        *        * 

(i)  Management  and  operating 
contracts  shall  include  a 
subscontracting  plan  which  is  effective 
for  the  life  of  the  contract.  Goals  for  the 
contract  shall  be  negotiated  annually 
when  revised  funding  levels  are 
determined.  The  plan  should  include 
provisions  for  revising  the  goals  or  any 
other  sections  of  the  plan.  Such 
revisions  shall  be  in  writing,  approved 
by  the  contracting  of^cer.  and  shall  be 


specifically  made  a  material  part  of  the 
contract. 

29.  A  new  subsection  970.5204-4  is 
added  to  read  as  follows: 

970.5204-4    Additional  work,  defense 
classHled/unclassifled. 

The  contractor  agrees  to  accept  any 
work  assignments  which  fall  within  the 
general  scope  of  the«ontract  for  work  of 
a  national  defense  nature,  whether  such 
work  is  classified  or  unclassiHed. 

30.  Subsection  970.5204-13  is  amended 
by  revising  paragraph  (d)(15)  of  the 
clause  to  read  as  follows: 

970.5204- 1 3    Allowable  costs  and  fixed-fee 
(CPFF  management  and  operating 
contracts). 

ft         ft         ft         *         * 

(d)  •  •  • 

(15)  Establishment  and  maintenance  of 
bank  accounts  in  connection  with  the  work 
hereunder,  including,  but  not  limited  to. 
service  charges,  the  cost  of  disbursing  cash, 
necessary  guards,  cashiers,  and  paymasters. 
if  payments  are  made  by  check,  facilities  and 
arrangements  for  cashing  checks  may  be 
provided  without  expense  to  the  employees, 
subject  to  the  approval  of  the  contracting 
officer. 
•         ***•. 

31.  Subsection  970.5204-22  is  amended 
by  revising  "Note  A"  to  read  as  follows: 

970.5204-22    Contractor  procurement 

ft         ft         ft         ft         ft 

Note  A. — When  appropriate,  the  words,  "if 
required  by  the  contracting  officer,"  may  be 
inserted  in  the  third  sentence  of  paragraph  (a) 
after  the  first  use  of  the  word  "shall." 
ft         ft         ft         ft         ft 

32.  Subsection  970.5204-33  is  revised 
to  read  as  follows: 

970.5204-33    Priorities,  allocations,  and 
allotments. 

(a)  The  following  clause  shall  be  used 
in  management  and  operating  contracts 
for  military  and  atomic  energy 
production  and  directly  related  activity, 
where  the  programs  have  been 
authorized  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Priorities,  AUocationa.  and  Allotments  (Oct. 
1984) 

The  contractor  shall  follow  the  rules, 
regulations,  and  procedures  of  the  Defense 
Priorities  and  Allocations  System  Regulation 
and  all  other  applicable  regulations  and 
orders  of  the  International  Trade 
Administration,  Department  of  Commerce,  in 
obtaining  controlled  materials  and  other 
products  and  materials  needed  for  contract 
performance. 

(b)  Management  and  operating  contracts 
may  be  eligible  for  priorities  and  allocations 
support  if  their  purpose  maximizes  domestic 
energy  supplies.  Eligibility  is  dependent  on  an 
executive  decision  on  a  case-by-case  basia. 
Guidance  is  provided  by  DOE  Publication 
PR-0042,  "Priorities  and  Allocations  Support 


for  Energy:  Keeping  Energy  Programs  on 
Schedule,"  dated  August  1980,  as  it  may  from 
time  to  time  be  revised.  If  the  purpose  of  the 
contract  is  to  maximize  domestic  energy 
resources,  include  the  following  clause: 

Priorities,  Allocations,  and  Allotments — 
Special  Clause  (Oct.  19S4) 

This  contract  may  be  eligible  for  priorities 
and  allocations  support  as  provided  for  by 
section  101(c)  of  the  Defense  Production  Act 
of  1950.  as  amended  by  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163,  42  U.S.C. 
6201  et  seq.)  if  its  purpose  is  to  maximize 
domestic  energy  supplies.  Eligibility  is 
dependent  on  an  executive  decision  on  a 
case-by-case  basis  with  the  decision  being 
jointly  made  by  the  Departments  of 
Commerce  and  Energy. 

DOE  regulations  regarding  material 
allocation  and  priority  performance  under 
contracts  or  orders  to  maximize  domestic 
energy  supplies  can  be  found  at  Part  216  of 
Title  10  of  the  Code  of  Federal  Regulations 
(10  CFR  Part  218). 

Additional  guidance  is  provided  by  DOE 
Publication  PR-0042,  "Priorities  and 
Allocations  Support  for  Energy:  Keeping 
Energy  Programs  on  Schedule."  dated  August 
1980,  as  it  may  from  time  to  time  be  revised. 
Copies  may  be  obtained  by  written  request 
to:  Department  of  Energy,  Technical 
Information  Center  (TIC).  Post  Office  Box  62, 
Oak  Ridge,  Tennessee  37830. 

PART  971— [AMENDED] 

33.  The  authority  citation  for  Part  971 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  and  section  644 
of  the  Department  of  Energy  Organization 
Act,  Pub.  L  95-91  (42  U.S.C.  7254). 

34.  Section  791.103  is  amended  by 
adding  new  paragraphs  (a)  (3)  and  (4)  to 
read  as  follows: 

971.103    Documentation  submittals. 

(a)  *  *  * 

(3)  Prior  to  an  advertised  award. 
(i)  Four  copies  of  the  successful  bid 
(ii)  Copy  of  proposed  contract 

(iii)  Record  of  bid  opening  and 
selection 

(iv)  Copy  of  the  solicitation 

(4)  After  completing  an  advertised 
award. 

(i)  Four  copies  of  the  award 
memorandum  which  documents  that  the 
award  was  made  to  the  responsible, 
responsive  bidder  whose  bid  is  most 
advantageous  to  the  Government,  price 
and  other  factors  considered  as 
provided  in  FAR  14.407. 

(ii)  One  copy  of  any  other  documents 
the  contracting  officer  believes  would 
benefit  the  Headquarters  review.  (List  of 
documents  required  for  contract  file  are 
cited  at  FAR  4.803(a).) 

[FR  Doc.  85-20146  Filed  8-23-85:  8:45  am] 
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31895 

1502 

..32234 

41  CFR 

101-43 

..31370 

101-45  . 

31370 

Propossd  RulsK 
61-250 

n^^ifin 

42  CFR 

57 

34416-^A^9f! 

400 

405 

.31182 

,  33027 
.33027 

408 

33027 

409 

33027 

442 

.33027 

456 

.33027 

481 

.33027 

485 

.33027 

488 

.33027 

491 

.33027 

Propossd  Rules: 

405 

.  32238. 

33324 

43  CFR 

8400 

31183 

8500 

.31183 

8600 

.31183 

Proposed  Rules: 

2640 

.31897 

2910 

33578 

8560 

31734 

Public  Land  Orders: 

6609 

.32866 

298 33046 

552 32068 

580 31 720 


44  CFR 

64 

65 

67 

.31183.31185, 
...32569-32571 

,32176. 

32699 
,  32701 

32702 

200 

..32866 

201 

..32866 

205 

32062 

309 

..32866 

Propossd  Rules: 

67 

32578 

205 

..33783 

45  CFR 

74 

.31715 

301 

31719 

302 

.31719 

303 , 

31719 

304 

.31719 

307 

31719 

Propossd  Rutss: 

201 

33784 

1614 

.34510 

46  CFR 

5 

32179 

150 

.33037 

160 

.33923 

382 31 735 

550 32097 

580 32097 

47  CFR 

0 32414 

2 33543.  33937 

15 32418 

21 34 1 50 

22 32196.  33544 

62 31370 

73 31378.  31721.  32205. 

32414. 32706.  32867. 33545- 

33547.  33940-33942.  34465- 

34467 

74 32414.  33942.  34150 

76 32414 

78 „ 32414,  34150 

81 33942.  34150 

83 33942.  34150 

87 33942 

90 32419.  33721,  34468 

97 33543.  33947 

Proposed  Rulse: 

Ch.  I 

15 ..„ 

31 

33 


33786 

32452 

33580 

33580 

42 31395.  33580 

43 33S80 

64 33581 

67 31738.  31747.  31749. 

31750 

73 32869,  33605-33610. 

33983.34515-34520 

87 33984 

90 32239.  33072 

100 „.  31400 


48  CFR 

Ch.  44.... 
552.. 

706 

715 

1033.... 
1801..... 

1802 

1804 

1805 

1806 

1807 

1808 

1814 

1815 

1816 

1817 

1819 

1822 

1832 

1833 

1836 

1839 

1842 

1844 

1845 

1848 

1851 

1852 

1853 


.31316 
.33547 
.33052 


33052 

31844 

32974 

32974 

32974 

32974 

32974 

32974 

32974 


.32974 
.32974 
.32974 
.32974 

32974 

32974 

32974 

., 32974 

32974 

32974 

32974 

32974 

— 32974 

32974 

— 32974 

32974 

32974 

Pnwo99d  RuteK 

Ch.  7.  App.  D 32240 

27 32870 


IV 
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52 

752 

902 

904 

913 

915.. 

91 7„ 

919 

925 

952 

970 

971 


.32870 
.32240 
.34656 
.34656 
.34656 
.34656 
.34656 
.34656 
.34656 
.34656 
.34656 
.34656 


49CFR 

90_._ 33339 

195 34470 

21Z.._ — 31508,  32867 

21 7„ 31508.  32867 

2ta 31 508.  32867 

219_ 31 508.  32867 

225 „ 31 508.  32867 

53t..„ 32424 

571...„ „..  33722.  34152 

1 039. 33341 

1048. 34478 

1152. 31592 


Ch.  V 32871 

1 95 31401 

571 _...  32241 

1039 „ 31629 

50CFR 

17. 31187,  31592.  31597. 

32572,  33728-33734. 
33951 

20. 33737 

32 „ 34478 

33....„.-. 34478 

215 32205 

285 31845 

611._ 32070.  33952 

630. 33952 

652 32707.  34154 

661 31845.  31847,  31848, 

33342 

662 32070 

663...„ 32070 

671 31604 

67i._ 32071 

674 33346 

Prapa««d  RutaK 

17 31629,  31632,  32455, 

32581.32585,33803 

1 8 „ 32099 

20....„ 31828,  32587 

228 31200,32100 

611..„ 33080 

650 31205.33083 

651 31899 

672 32456 

675 — 33060 


LIST  OF  PUBLIC  LAWTS 


Note:  No  public  bills  vvtiich 
have  become  law  were 
received  by  the  Office  of  tfie 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Law. 

Last  List  August  22.  1985 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  (or  sale  at  the  Government  Printina 
Office.  ^ 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 
the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $550 
domestic,  $137.50  additional  (or  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Office 
Washington,  DC.  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:00  a.m.  to  4:00  p  m.  eastern  time,  Monday— Fnday 
(except  holidays). 

"™»  Prie«  R*vttlon  Date 

1, 2  (2  Re$«>ed)  $5.50  Apr.  1,  1985 

3  (1984  Compthition  and  Ports  100  and  101)  7.50  Jon.  1,  1985 

*  12.00  Jan.  1,  1985 
5  Parts: 

'-"" 13.00  Jan.  1,  1984 

1-1199  (Special  Sopploment) Nona  Jon.  1,  1984 

1200-End,  6  (6  ftatarvad) 7.50  Jon.  1,  1985 

/Parts: 

0-^5 14.00  Jon.  1,  1985 

**-5' 13.00  Jon.  1,  1985 

52 14.00  Jon.  1,  1985 

"-2W ,4.00  Jan.  1,  1985 

2!0-2W 13.00  Jon.  1.  1985 

3«>-399 8.00  Jon.  1,  1985 

♦OO-*'' 12.00  Jon.  1.  1985 

!SS^ '*~  ^  1.  '985 

^^^ 14.00  Jon.  1,  1985 

100O-1059 U.OO  Jon.  1,  1985 

'<>«>-"" 9.50  Jan.  1,  1985 

"20-"99 8.00  Jon.  1,  1935 

1200-1*99 ,3.00  Jan.  1.  1985 

1500-1899 7.50  ja„.  1.  ^gs 

'900-1944 ,2.00  j„„.  ,,  1995 

19*5-€nd ,3.00  Jon.  1,  1985 

•  7.50  Jon.  1,  1985 

9  Parts: 

'-'99 13.00  Jan.  1,  1985 

200-End 9  50  ja„   ,    ,935 

10  Parts: 

0-'99 17.00  Jon.  1,  1985 

200-399 9.50  jon.  ,,  1935 

*00-499 ,2.00  Jon.  1,  1985 

500-W 14.00  Jon.  1,  1985 

^^  7.50  Jon.  1,  1985 
12  Parts: 

'-'99 8.00  Jon.  1,  1985 

200-299 ,4.00  Jon.  1,  1985 

300-499 9.50  ja„.  ,.  1955 

500-End ,4.00  Jon.  1,  1985 

^3  13.00  Jan.  1,  1985 

14  Parts: 

'-59 16.00  Jan   1,  1985 

*0-139 - 13.00  Jon.  1,  1985 

'*0-199 7.50  Jon.  ,,  1935 

200-1199 ,5  00  Jan.  1,  1985 

1200-lnd e  00  Jon.  1,  1985 

15  Parts: 

0-299 6.50  Jon.  ,,  ,935 

300-399 ,3.00  Jan.  1,  1985 


■>■•«•  Price 

400-End ,2.00 

16  Parts: 

0-149 9  00 

150-999 ,0.00 

1000-tnd..... ,3.00 

17  Parts: 

'-239 ; ; 20.00 

240-End ,4.00 

18  Parts: 

'-'49 ,2.00 

150-399 ,9  00 

400-tnd 7.00 

«  21.00 

20  Parts: 

'-399 8.00 

400-499 ,6.00 

500-tnd ,8.00 

21  Parts: 

'-99 9.00 

100-169 ,,.00 

170-199 ,3  00 

200-299 4  25 

300-499 20  00 

500-599 ,6  00 

600-799 6  50 

800-1299 ,0  00 

1300-£nd 5.50 

22  21.00 

23  14.00 

24  ParU: 

0-199 , ,  .00 

20O-499 ,9.00 

500-699 6  50 

700-1699 ,3  00 

1700-6id 9.00 

25  18.00 

26  Parts: 

58  1.0-1. 169 21 .00 

§§  1.170-1.300 12  00 

§S  1.301-1.400 7  50 

S§  1.401-1.500 15.00 

SS  1.501-1.640 12  00 

§5  1.641-1.850 n  00 

§§  1.851-1.1200 22  00 

§  S  1 .  1201-«nd 22.00 

2-29 ,5.00 

30-39 9  50 

40-299 ,8.00 

300-499 1 1  00 

500-599 8.00 

600-End 4.75 

27  Parts: 

1-199 ,8.00 

200-End ,3.00 

28  13.00 

29  Parts: 

*0-99 ,,.00 

•100-499 5.00 

500-899 ,9  00 

900-1899 7  00 

1900-1910 ,5  00 

*  191 1-1919 5  50 

1920-End 14.00 

30  Parts: 

0-199 13.00 

200-699 6.00 

700-End ,3.00 

31  Parts: 

0-199 8.50 

200-Cnd 9.50 


Rwtelon  Dats 

Jon.  1 

1.  1985 

Jtai.  1 

1.  1985 

J«i.  1 

.  1985 

Jan.  1 

,  1985 

Apr.  1 

,  1985 

Apr   1 

,  1985 

Apr.  1 

,  1985 

Apr   1 

,1985 

Apr   1 

,  1985 

Apr.  1 

.  1985 

Apr.  1 

.  1985 

Apr.  1 

,1985 

Apr   1 

,  1985 

Apr.  1 

,  1985 

Apr.  1 

,  1985 

Apr.  1 

,  1985 

Apr.  1 

,  1985 

Apr.  1 

,  1985 

Apr.  1 

,  1985 

Apr.  1 

,  1985 

Apr.  1 

.  1985 

Apr.  1 

,1985 

Apr.  1 

,  1985 

Apr   ' 

,  1985 

Apr  1 

,1985 

Apr.  1 

,  1985 

Apr.  1, 

,  1985 

Apr.  1, 

.  1985 

Apr.  1, 

,1985 

Apr.  1, 

,  1985 

Apr.  1, 

1985 

Apr.  1, 

1985 

Apr.  1. 

1985 

Apr.  1. 

1985 

»Apr.  1, 

1984 

Apr.  1, 

1985 

Apr.  1, 

1985 

Apr.  1, 

1985 

Apr.  1, 

1985 

Apr.  1, 

1985 

Apr.  1, 

1985 

Apr.  1, 

1985 

'Apr.  1, 

1980 

Apr.  1. 

1985 

Apr.  1, 

1985 

Apr.  1, 

1985 

Juhrl, 

1984 

Juty  1. 

1985 

Juty  1. 

1985 

Juty  1. 

1985 

Wyl. 

1985 

Jutyl. 

1984 

'Ju»y  1, 

1984 

Jolyl. 

1984 

Wyl. 

1964 

July  1. 

1985 

Julyi. 

1964 

Julyi, 

1985 

Jolyl. 

1984 

VI 
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Titia 

32 

1-39.  Vol. 
1-39.  Vol. 
1-39.  Vol. 
40-189... 


Prico       RovMon  Data 


Tttl* 


Price       ItovWonOata 


15.00 

19.00 

18.00 

13.00 

190-399 13.00 

400-«29 13.00 

•630-699 12.00 

700-799 13.00 

800-999 7.50 

1000-W _. _ 5.50 

33Parts: 

1-199 14.00 

'VJO-fM _ 14.00 

34  Parts: 

1-299 14.00 

300-399 8.50 

400-End 14.00 

•35  700 

36  Parts: 

1-199 _ 9  00 

200-W _ „ 12.00 

37  8.00 

3«  Parts: 

0-17 14.00 

l»-liid 9.50 

39  8.00 

40  Parts: 

'-51 13.00 

52 14.00 

53-«) 18.00 

81-99 „ 14.00 

100-149 9.50 

150-189 13  00 

190-399 13.00 

400-424 13.00 

42S-End 14.00 

41  Cttapters: 

1,  1-1  «o  1-10 13.00 

1,  1-1 1 10  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

' - 6.00 

« 4.50 

' 13.00 

10-17 9  50 

18.  Vol.  I,  Ports  1-5 13  00 

18.  Vol.  ■,  Ports  6-19 13  00 

18.  Vol.  m.  Ports  20-52 13  00 

19-100 „._ 13.00 

101 — 15.00 

102-End 9.50 

42  Parts: 

IhW- - 12.00 

61-399 8.00 

400-6id 18.00 


July  I.  1964 
July  1.  1984 
July  1.  1984 
July  1.  19M 
July  1.  1984 
July  1,  1984 
'  July  1.  1984 
July  1.  1984 
July  1.  1985 
July  1.  1985 

July  1.  1984 
July  1.  1985 

July  1.  1984 

July  1.  1985 

July  1.  1984 

July?.  1985 

July  1.  1985 
July  1,  1984 
July  1.  1984 

July  1.  i984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 

July  1,  1984 
Juiyl.  1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 
July  U1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1.  1984 
Julyl.  1984 
July  1.  1984 
July  1,  1984 

Oct.  1.  1984 
Oct.  1.  1984 
Oct.  1.  1984 


43  Parts: 

1-999 _ „ „ 9.50 

1000-3999 14.00 

4000-fnd „ 8.00 

44  13.00 

45  Parts: 

1-199 9.50 

200-499 6.50 

500-1199 13.00 

1200-End 9.50 

46  Parts: 

1-40 9.50 

41-69 ::: 9.50 

70-89 „ 6.00 

90-139 9.00 

140-155 9.50 

156-165 10.00 

166-199 9.00 

200-499 „ 13.00 

500-£nd 7.50 

47  Parts: 

0-19 13.00 

20-69 14.00 

70-79 _ 13.00 

80-«iid 14.00 

48  Chapters: 

1  (Ports  1-51) 13.00 

1  (Pwts  52-99) 13.00 

2 - 13.00 

3-6 12.00 

7-14 „ 14.00 

15-€nd 12.00 

49  Parts: 

1-99 „ 7.50 

100-177 14.00 

178-199 13.00 

200-399 _ 13.00 

400-999 „ 13.00 

1000-1 199 13.00 

1200-1299 ..._ _ 13.00 

1300-End 3.75 

50  Parts: 

1-199 „.._ 9.50 

200-€nd 14.00 

CFR  Index  and  findings  Aids 18.00 

Complete  1985  CFR  set 550  00 

Microlkhe  CFR  E(fition: 

Complete  set  (one-fime  mofling) 155.00 

Complete  set  (one-rime  moiling). 125.00 

Subscription  (moited  as  issued) 185.00 

Individual  copies 3.75 


Od.  1.  1984 
Oct.  1.  1984 
Od.  1.  1984 
Oct.  1.  1984 

Od.  1,  1984 
Od.  1.  1984 
Od.  1.  1984 
Od.  1,  1984 

Od.  1.  1984 
Od.  1.  1984 
Od.  1.  1984 
Od.  1.  1984 
Od.  1,  1984 
Od.  1.  1984 
Od.1.  1984 
Od.  1.  1984 
Dec.  31.  1984 

Od.  1,  1984 
Od.  1,  1984 
Od.  1.  1984 
Od.  1.  1984 

Od.  1.  1984 
Od.  1,  1984 
Od.  1,  1984 
Od.  1.  1984 
Od.  1,  1984 
Od.  1,  1984 

Od.  1.  1984 
Nov.  1.1984 
Nov.  1.  1984 
Od.  1.  1984 
Od.  1,  1984 
Od.  1,  1984 
Od.  1,  1984 
Od.  1.  1984 

Od.  1,  1984 
Od.  1,  1984 

Jon.  1.  1985 

1985 


1983 
1964 
1985 
1985 

'  No  ORMnAninn  to  tfiis  vohmM  were  pranulgatad  during  the  period  Apr.  1 ,  1980  M  Morck 
31.  198S  The  CFR  volufnc  issued  as  of  Apr.  1,  )980.  should  be  retained. 

'  No  ontendment^  to  in  volwne  were  promutqoted  during  the  period  Apr.  1,  1984  to  Merck 
3).  198S.  The  CFR  volume  issued  as  ol  Apr.  1,  1984.  should  be  retained. 

'  No  amendments  to  this  volume  were  promulgatad  during  the  period  My  1.  1984  te  June 
30.  1985.  The  CFR  vdume  issued  as  a(  July  1.  1984,  should' bo  retained. 
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Selected  Subjects 


AM  to  FamiliM  WKh  Dependent  Children 

Child  Support  Enforcement  OfBce 
Social  Security  Administration 

Air  Pollution  Control 
Environmoital  Protection  Agency 

Animal  Drugs 

Food  and  Drug  Administration 

Computer  Technology 

Genera)  Services  Administration 

Education 

Veterans  Administration 

Employee  Benefit  Plans 

Pension  Benefit  Guaranty  Corporation 

Fisheries 

National  Oceanic  and  Atmospheric  Administration 

Food  Grades  and  Standards 

Food  and  Drug  Administration 

Government  Employees 

Personnel  Management  Office 

Hazardous  Waste 

Environmental  Protection  Agency 

Healthcare 

Public  Health  Service 

Ufe  Insurance 

Personnel  Management  Office 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofHcial  holidays], 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington,  DC 
20402. 


Selected  Subjects 


Marketing  Agreements 

Agricultural  Marketing  Service 

Motor  Vehicle  Pollution 

Environmental  Protection  Agency 

Quarantine 

Animal  and  Plant  Health  Inspection  Service 

Radio  Broadcasting 

Federal  Communications  Commission 

Railroads 

Interstate  Commerce  Commission 

Reporting  and  Recordkeeping  Requirements 

Farm  Credit  Administration 
Nuclear  Regulatory  Commission 


There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


How  To  Cite  This  Publicatioa:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 
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Agricultural  Marketing  Service 

RULES 

Celery  grown  in  Florida 

Dairy  products;  grading,  inspection,  and  standards: 

Milk  and  cream,  eta 
Oranges  (Valencia)  grown  in  Arizona  and 
California 

Peaches  grown  in  Washington;  interim  rule 
affirmed 

NOTICES 

Meetings: 

Plant  Variety  Protection  Advisory  Board 
Milk  manufacturing  requirements  for  State 
adoption 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal 
and  Plant  Health  Inspection  Service. 

NOTICES 

Meetings: 
Science  and  Education  Research  Grants  Program 
Policy  Advisory  Committee 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

NOTICES 

Meetings;  advisory  committees: 
September 


Animal  and  Plant  Health  Inspection  Service 

RUUS 

Plant-related  quarantine,  domestic: 
34673         Mediterranean  fruit  fly;  interim 

Child  Support  Enforcement  Office 

RULES 

State  plan  requirements,  etc.: 
34693         Aid  to  families  with  dependent  children  (AFDC); 
treatment  of  assigned  support  payments  received 
directly  and  retained  by  AFDC  appHcants  or 
recipients 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
34729         Utah 

Commerce  Department 
See  Foreign-Trade  Zones  Board;  International 
Trade  Administration;  National  Oceanic  and 
Atmospheric  Administration;  National  Technical 
Information  Service. 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
34734        Chicago  Board  of  Trade;  Government  National 

Mortgage  Association-II  (GNMA-II) 
34736         Coffee.  Sugar  &  Cocoa  Exchange;  cocoa 


34725 


34774 
34775 

34775 


34796 

34687 
34687 


34711 
34793 

34676 
34721 
34789 


34697 

34697, 
34698 
34699 
34700 
34704 


34724 
34752 

34752 


Employment  and  Training  Administration 

PROPOSED  RULES 

Senior  community  service  employment  program: 
implementation,  extension  of  time 

NOTICES 

Adjustment  assistance: 

American  Standard,  Inc..  et  aL 

Oak  Communications  Systems 
Wagner-Peyser  Act  funds: 

Basic  labor  exchange  activities;  planning 

estimates  and  allotments;  1985  PY 

Energy  Department 

See  Federal  Energy  Regulatory  Conucisnon; 
Hearings  and  App>eals  OfRce,  Energy  DepartmeDt; 
Western  Area  Power  Administration. 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and 

engines: 

Business  confidentiality  claims  imder  the 

Freedom  of  Information  Act 
Air  quality  planning  purposes;  designation  of  areas: 

Mississippi 
Hazardous  waste: 

Identification  and  listing;  exclusions 

Farm  Credit  Administration 

PROPOSED  RULES  / 

Farm  credit  system:  {• 

Disclosure  to  shareholders 
NOTICES 

Meetings;  Sunshine  Act 
Federal  Aviation  Administration 

RULES 

Control  zones;  correction 

PROPOSED  RULES 

Airport  radar  service  areas;  correction 

NOTICES 

Exemption  petitions;  siunmary  and  disposition 
Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Jurisdictional  Separations  Manual;  interpretation 
Radio  stations;  table  of  assignments: 

California  [Z  documents) 

Florida 

Vermont,  Maine.  New  Hampshire,  and  New  York 

Washington,  Idaho,  and  Montana 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

South  Dakota 
NOTICES 

Agency  information  collection  activities  under 
0MB  review 
Hearings,  etc.: 

Glinter,  Joanna,  et  al. 
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34736 
34737 
34744 

34738 
34740 


34746 


Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.: 

KN  Energy.  Inc.,  et  al. 

Pennzoil  Producing  Co. 

Southwestern  Public  Service  Co. 
Natural  gas  certificate  filings: 

ANR  Pipeline  Co.  et  al. 

Equitable  Gas  Co.  et  al. 
Small  power  production  and  cogeneration  facilities: 
qualifying  status:  certiHcation  applications,  etc.: 

].A.  Trent  &  Associates,  Inc.,  et  al. 


Federal  Mine  Safety  and  Heattti  Review 
Commission 

NOTICES 

34793     Meetings:  Sunshine  Act 

Federal  Procurement  Policy  Office 

NOTICES 
34778     Federal  Acquisition  Regulation  system  (Policy 
Letter  85-1) 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

34753  Bank  of  Virginia  Co. 

34754  Citicorp  et  al. 

34754        MCorp  et  al.:  correction 

34754  New  Bedford  Community  Bancorp  et  al. 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
34678         Bambermycins.  monensin,  and  roxarsone 
34678         Tylosin 

Food  for  human  consumption: 
34676         Peaches,  canned:  quality  standards 

PROPOSED  RULES 

Food  for  human  consumption: 
34721         Lysozyme  and  avidin  reduced  dried  egg  whites: 
identity  standard 

NOTICES 

Color  additive  petitions: 
34758        Ethicon,  Inc. 

GRAS  or  prior-sanctioned  ingredients: 

34758  Kyowa  Hakko  Kogyo  Co..  Ltd.;  petition 
Laser  variance  approvals,  etc.: 

34756  Blue  Lightning  Laser  Light  Show  et  al. 
Meetings: 

34759  Consumer  information  exchange 
Sunlamp  variance  approvals,  etc.: 

34757  Sun  Industries,  Inc.,  et  al. 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
34729        Colorado 

General  Services  Administration 

PROPOSED  RULES 

Federal  Information  Resources  Management 
Regulation: 
34723        Federal  information  processing  standards,  etc.; 
update 

NOTICES 

34755  Agency  information  collection  activities  under 
OMB  review 


Telecommunications  standards: 
34755        Coding  and  modulation  requirements  for  4,800 
bit/second  modems;  proposed  revision 


Healtfi  and  Human  Services  Department 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Child  Support  Enforcement  Office; 
Food  and  Drug  Administration;  Public  Health 
Service;  Social  Security  Administration. 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Food  and  Drug  Administration 
Social  Security  Administration 


34759 
34760 


34747 

34748 
34748 


34726 


34761 


34761 


34731 


34730 
34731 

34732 
34733 


34705 


34772 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

Cases  filed 
Remedial  orders: 

Objections  filed 
Special  refund  procedures;  implementation  and 
inquiry 

Historic  Preservation,  Advisory  Council 

NOTICES 

Programmatic  memorandums  of  agreement: 
Veterans  Administration  Medical  Center,  Wood, 
WI 

Housing  and  Urban  Development  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Deputy  Assistant  Secretary  for  Multifamily 
Housing:  housing  development  grant  program 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Sault  Ste.  Marie  Tribe  of  Chippewa  Indians 
Reservation.  MI 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management 
Bureau;  Minerals  Management  Service;  National 
Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

International  Trade  Administration 

NOTICES 

Antidumping: 
Malleable  and  nonmalleable  cast  iron  pipe 
fittings  from  Taiwan 
Malleable  iron  pipe  fittings  from — 
Brazil 
Korea 
Short  supply  determinations;  inquiry: 
Carpet  nails 
Stainless  steel  wire 

Interstate  Commerce  Commission 

RULES 

Railroad  car  service  orders: 
Milwaukee  Road  Inc. 

NOTICES 

Railroad  services  abandonment: 
Chesapeake  &  Ohio  Railway  Co. 
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34773 


34773 


34764, 
34765 

34764 

34764 


34793. 
34794 


34765 


34705 

34733 
34734 


34765 


34734 


34794 


34708 
34777 


Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Monsanto  Co.  et  al. 

Lat>or  Department 

See  also  Employment  and  Training  Administration; 
Occupational  Safety  and  Health  Administration. 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 
Leisnoi,  Inc.  (2  documents) 

Meetings: 

Worland  District  Advisory  Council 
Motor  vehicles;  off-road  vehicle  designations: 

New  Mexico 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act  (4  documents) 


Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office. 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alaska  OCS;  oil  and  gas  lease  sale,  proposed 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington,  Oregon. 

and  California 
NOTICES 
Meetings: 

Gulf  of  Mexico  and  South  Atlantic  Fishery 

Management  Councils 

Mid-Atlantic  Fishery  Management  Coimcil 

National  Park  Service 

NOTICES 

Historic  Places  National  Register;  pending 
nominations: 
Alabama  et  al. 


National  Tectinical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Calcol,  Inc. 


National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act 
Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Plants  and  materials,  physical  protection: 
Safeguards  reporting  requirements 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 


Applications,  etc.: 

34777  Dairyland  Power  Cooperative 
Meetings: 

34778  Reactor  Safeguards  Advisory  Conunittee 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 

34777        Nevada 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 
34679        Disputes  arbitration:  employer  withdrawal 
liability 

NOTICES 

Multiemployer  pension  plans: 
34780        Effect  of  withdrawal  following  sale  of  assets 

Personnel  Management  Office 

RULES 

34666     Motor  vehicle  operators;  waiver  of  identification 

card  issuance  requirements 

Retirement: 
34663        Civil  Service  Retirement  and  Disability  Fund; 
Federal  claims  collection 

PROPOSED  RULES 

Life  insurance;  basic,  standard,  additional  and 
family  optional: 
34707        Under  age  50  waiver  cancellation  requirement 

Postal  Rate  Commission 

NOTICES 
Complaints  filed: 

34780  Advo-System,  Inc. 

Post  office  closings;  petitions  for  appeal: 

34781  Pacific  House,  CA 
34781         Whitestone,  GA 

Public  Health  Service 

PROPOSED  RULES 

Medical  care  and  examination: 
34723        Underground  coal  miners 


34782 
34782 

34781 


34784 
34785 


34783 
34783 


34788 
34786 


Securities  and  Exchange  CommissKKi 

NOTICES 

Applications,  etc.: 

Fir  Tree  International  Fund.  Inc. 

Piedmont  Income  Fund,  Inc. 
Self-regulatory  organizations: 

CF&I  Steel  Corp.;  orders  granting  application  to 

strike  stock  from  listing  and  registration 
Self-regulatory  organizations;  proposed  rule 
changes: 

Chicago  Board  Options  Exchange,  Inc. 

Philadelphia  Stock  Exchange,  Inc. 
Self-regulatory  organizations;  unlisted  trading 
privileges: 

Boston  Stock  Exchange,  Inc. 

Philadelphia  Stock  Exchange,  Ina 

Small  Business  Administration 

NOTICES 
Applications,  etc.: 

IJnited  Jersey  Venture  Capital,  Ina 
Intergovernmental  review  of  agency  programs  and 
activities 
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License  surrenders: 
347M        Raybar  Small  Business  InvesUnent  Corp. 

Social  Security  Administration 

RULES 

Public  assistance  programs: 
34693         Aid  to  families  with  dependent  children  (AFDC); 
treatment  of  assigned  support  payments  received 
directly  and  retained  by  AFDC  applicants  or 
recipients 

State  Department 

NOTICES 

Meetings: 

34788  Fine  Arts  Committee 

34789  International  Telegraph  and  Telephone 
Consultative  Committee 

Surface  Mining  Reclamation  and  Enforcement 
Office 

NOTICES 

Environmental  statements;  availability,  etc.: 
34772        Unsuitable  areas  for  mining;  surface  impacts  of 
underground  coal  mining 

Tennessee  Valley  Authority 

NOTICES 
347M     Meetings;  Sunshine  Act 

Transportation  Department 

See  also  Federal  Aviation  Administration. 
NOTICES 

Aviation  proceedings;  hearings,  etc.: 
34789        Pan  Aviation,  Inc.;  cancellation 

Treasury  Department 

NOTICES 

34792     Agency  information  collection  activities  under 
OMB  re\iew 

Veterans  Administration 

PROPOSED  RULES 

Vocational  rehabilitation  and  education: 
34722        Veterans  education;  two-year  course  operation 
requirement  waiver 

Western  Area  Power  Administration 

NOTICES 

34752     Colorado  River  Storage  Project  power  resources; 
report  to  Congress 


\ 


Separate  Parts  in  This  Issue 

PartU 
34796    Environmental  Protection  Agency 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  a  tht  FEDERAL  REGISTER 
contains  ragutatory  (tocuments  having 
general  applicalMlity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Cede  o<  Federal  Regulatons.  which  is 
published  under  50  titles  pursuant  te  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  aoM 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  «f  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart83l 

Retirement;  Coa«cfion  of  Debts  Due 
the  Civil  Service  Retirement  and 
Disability  Fund 

AQENCY:  Office  of  Personnel 

Management. 

action:  Final  regulations. 

summary:  The  Office  of  i^ersonnel 

Management  is  publishing  final 
regulations  on  the  coOection  of  debts 
due  the  Civil  Service  Retirement  and 
Disability  Fund  (retirement  fund).  These 
regulatiaDS  indode  changes  made  by 
Pub.  L  97-365,  the  Debt  Collection  Adt 
of  1982  (DCA).  enacted  October  25, 1932. 
They  also  include  the  revisions  made  in 
the  Federal  Claims  Collection  Standards 
(FCCS)  published  jointly  Ivy  the 
Departroeiit  of  Justice  and  the  General 
Accounting  Office  on  March  9, 1984  (49 
FR  8889).  The  DCA  requires  an  agency 
to  prescribe  regulaftions  for  the  offset  rf 
debts  from  salary,  and  the  FCCS  require 
an  agency  to  prescribe  regulations  for 
the  administrative  offset  of  debts  from 
other  payments. 

EFFECTIVE  DATE:  September  26. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Rodiester,  (202)532-4634. 

SUPPLEMENTARY  INFORMATION:  On 

November  19, 1984,  we  proposed 
regulations  at  49  FR  45S88  to  revise 
Subpart  M  and  delete  Subpart  P  of  Part 
831,  Title  5,  Code  of  Federal  Regulatiocg, 
to  reflect  the  concepts  and  procedures 
authorized  in  the  DCA  and  the  FCCS  for 
debts  owed  to  the  retirement  fund. 
Interested  parties  were  given  until 
December  19. 1984,  to  submit  written 
comments  concerning  this  proposal. 
We  received  comments  from  three 
Federal  agencies  and  three  labor 
organizations.  T^e  following  3i!ir-im«inri 
is  a  summary  of  the  changes  to  the 


proposed  xegalatiotts  'based  on  «ar 
peraqjtian  of  items  that  needed 
clarification  and  based  on  comaeirts 
Kcefhied  tn  Ihe  pFoposed  Tegolations. 
An  eiwhiation  of  comments  that  were 
not  adopted  and  Ibe  istioaale  for  onr 
action  is  inchided  onder  llie  appropriate 
subject  headings. 

Statute  of  limitations 

In  preparing  the  final  regulations,  we 
discovered  that  the  informatien 
necessary  te  «xtend  the  statute  -of 
limitations  for  administrative  efbets 
from  six  to  ten  years  a»  authorized  by  .31 
U.S.C.  3716  had  been  inadvertently 
omitted  from  the  proposed  regulations. 
The  necessary  material  has  been 
included  in  5  CFR  831.1308. 

NotBeoTDdl 

One  agency  recommended  irw:luding, 
in  the  notice  of  debt  the  standards  to  be 
used  by  our  agency  to  evahiate  requests 
for  compromise.  We  accepted  this 
recommendation  and  have,  ^lerefore, 
added  the  term  '"and  compronrise"  to 
S  831.1304(a)(7). 

Referral  to  a  Collection  Agency 

Another  conmienter  recommended 
that  the  criteria  for  referring  a  debt  to  a 
collection  agency  be  described  in  the 
regulations.  Since  the  epecific  detafls  tjf 
these  referrals  wiU  be  covaied  by 
contract,  we  are  adding  a  general 
reference  to  the  use  of  collection 
agencies  in  a  new  J  «3l.l306  and  former 
S  831.1806  is  renumbered  as  1  BS1.190§. 

Collactians  bttm  Back  Pay  Awards 

The  supplementary  information  to  the 
proposed  regulations  stated  th»t  an 
"alternative  collection  method"  should 
be  used  to  collect  the  i»lanoe-of  Uie 
debt  wiien  a  back  pay  award  is 
insufficient  to  oav«r  payments  made 
from  the  retirement  fund.  One 
commenter  felt  that  the  "alternative 
collection  method"  siiould  be  defined. 
Because  this  term  is  not  used  in  the 
regulatory  text,  we  decline  to  adopt  the 
suggestion.  The  term  refers,  however,  to 
any  «ther  airthorized  method  of 
collection,  such  as  salary  offset,  referral 
to  a  collection  agency,  or  litigation. 

Interest,  Penalties,  and  Administrative 
Costs 

One  commenter  felt  that  "because  we 
propose  to  charge  interest,  and  where 
applicable,  penaHieB  x>r  administrative 
charges  on  debts  owed  to  the  netireo^nt 


fimd.  provisrions  should  afeo  be  made  to 
pay  the  debtor  hrterest  tm  penalties 
when  amounts  received  by  our  agtxKj 
are  later  found  to  have  been  coDected 
erroneously.  The  Debt  CoOection  Act  rf 
IdtZ  requires  Ae  assessment  of  interest 
and  of  penalty  fees,  and  administrative 
casts  on  delinquent  debts  as  a  meeas  of 
strengthening  wrferoement  of 
collections.  No  similar  provision  was 
made  to  pay  interest  or  penalty  fees  to 

the  d^itDr  for  cmneoas  ooHecMoas.  We 
are  not  autfaarized  to  auke  rurh 
pa  jmentB  is  the  abseace  of  a  apeoffic 
statute  or  otiier  miAanHf, 

One  labor  orgaaiztftieB  Mt  th^  It  is 
inequitable  to  assess  interest  aad 
penalty  foes  or  administratis  obsIb  m 
sitaatians  when  tiie  individaal  was  asl 
dl  Cash  and  financtd  tuHndahip  is 
iDvotved.  It  suggested  4at  Ibe 
regulations  do  not  disteguish  ^ 
overpayments  when  "ttw  red 
atfaidt  and  those  when  Ibe  l  . 
committed  an  act  of  fraud  or 
DBSPepresentatifn  that  caused  t 
overpa3Tner^ 

We  do  not  plan  to  make  «ny  < 
in  the  legolations  based  on  iiat 

comment  Individuals  who  caa  s 

they  are  not  at  fault  and  that  r/^lUftipa 
would  cause  them  financial  hardship  are 
entitled  to  haw  the  collectiaa  «f  tiw 
debt  waived.  Under  these 
ciranBBtances.  do  interest  or  penalties 
would  ever  be  assessed. 

The  assessment  of  interest  and 
apphcable  penalties  or  administrative 
costs  is  intended  to  apply  to  those  cases 
wken  the  overpayment  recipient  is 
financially  capable  of  repayment 
Section  «31.1305(b)  of  the  final 
regulations  provides  for  waiver  of  any 
additional  charges  using  the  same 
standards  prescribed  in  §S<831.1404aBl 
831.1405.  Section  ^31.1488  ^>ecific^y 
precludes  waiver  when  &e  over 
was  obtained  by  fraud. 

Debtor  Rights  to  Waiver  or  Adji 
in  Payment  Schedule 

One  commenter  ^nm  a  labor 
organization  suggested  that  on' 
proposed  regulatianB  should  &il}y  iirforai 
overpayment  recipients  of  dieir  ri^xts  to 
a  waiver  or  an  adjustment  in  the  tummer 
of  payment  by  quoting  5  C7V  831.140, 
since  the  majority  of  annuitants  do  nal 
have  access  to  Federal  reguJations. 

We  did  not  adopt  Ais  suggesboa.  TW 
information  is  cnirently  fsovided  to 
each  debtor  along  with  tiM  notice  of 
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debt,  so  the  debtor  does  not  need  to 
have  access  to  Federal  regulations. 

Lunitation  on  Amount  of  Collection 
From  Salary  and  Back  Pay  Awards 

Another  commenter  from  a  labor 
organization  suggested  that  recoupment 
of  an  overpayment  from  an  employee's 
current  pay  and  back  pay  awards 
should  be  limited  to  20  percent  and  40 
percent  respectively. 

Section  831.1306(b)(2)  states  that  we 
may  collect  a  debt  due  the  retirement 
fund  from  an  employee's  salary  under  5 
U.S.C.  5514.  Section  5514  already  limits 
the  amount  of  the  salary  o^set  to  15 
percent  of  disposable  pay. 

Deductions  from  back  pay  awarded 
under  5  U.S.C.  5596  are  governed  by 
§  550.805(e)  of  Title  5.  Code  of  Federal 
Regulations.  This  section  requires 
deduction  of  any  erroneous  retirement 
payments  made  as  a  result  of  an 
unjustified  or  unwarranted  personnel 
action  from  the  back  pay  award.  There 
is  no  provision  for  a  partial  deduction,  if 
the  erroneous  payment  can  be  recovered 
in  its  entirety.  However,  any  net 
indebtedness  remaining  after  applying 
the  back  pay  is  subject  to  waiver  under 
the  appropriate  authority.  The  proposed 
regulations  made  no  change  in  the  back 
pay  regulations  but  simply  listed  this 
provision  as  one  available  form  of 
administrative  offset  for  debts  due  the 
retirement  fund. 

Offset  From  Other  Payments 

One  commenter  expressed  concern 
that  the  provisions  of  S  831.1306(b) 
allowing  for  offset  of  retirement  debts 
from  other  payments  due  the  debtor 
from  other  agencies  would  unduly  delay 
an  employee's  retirement  when  he  or 
she  had  received  an  earlier  refund  from 
the  retirement  fund.  However,  a  refund, 
unless  it  was  erroneous,  is  not  a  debt 
due  the  retirement  fund  as  defmed  in  the 
regulations.  Rather,  the  employee  has 
the  option  to  choose  whether  or  not  to 
pay  back  a  prior  refund  to  obtain  credit 
for  the  applicable  period  of  service. 
Administrative  offset  would  not  be 
appropriate  in  such  a  case. 

Hearings 

The  proposed  regulations  eliminated 
the  oral  waiver  hearing  by  us  because 
the  Merit  Systems  Protection  Board's 
(MSPB)  regulations  provide  for  an  oral 
hearing  upon  appeal.  One  labor 
organization  suggested  that  our 
regulations  should  continue  to  allow  us 
to  provide  an  oral  hearing.  The 
organization  felt  that  our  oral  waiver 
hearing  would  be  different  from  an 
MSPB  oral  hearing,  which  it  viewed  as 
more  "adversarial"  in  nature. 


We  decline  to  adopt  the  changes 
suggested  in  this  comment.  MSPB  has 
held  that  its  proceedings  at  the  regional 
ofHce  level  are  de  novo  proceedings.  An 
oral  waiver  hearing  before  MSPB  would 
provide  the  same  medium  for 
submission  of  testimony,  documents, 
and  evidence  by  each  side  as  an  oral 
waiver  hearing  before  us.  Furthermore, 
the  distinction  between  the  nature  of  our 
oral  waiver  hearing  and  MSPB's  oral 
waiver  hearing  overlooks  the  fact  that 
we  are  the  claimant  of  the  debt — not  a 
disinterested  party.  To  call  our  hearing 
entirely  "non-adversarial"  is  therefore 
inaccurate. 

The  same  labor  organization  also 
suggested  that  our  waiver  hearing 
should  be  conducted  by  an  official 
outside  the  supervision  and  control  of 
our  Director  and  that  our  role  in  such  a 
proceeding  should  be  limited  to 
consideration  of  a  proposed  decision  of 
the  independent  hearing  officer. 

In  Amett  v.  Kennedy,  416  U.S.  134. 
155-156  (1974).  the  court  held  that  the 
combination  of  the  collection,  hearing, 
and  decision-making  functions  within 
one  agency  is  perfectly  valid.  However, 
the  amended  regulations  would  permit 
swift  oral  hearings  and  final 
adjudication  of  the  debtor's  waiver 
claim  by  a  body— MSPB— totally 
independent  of  our  control. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a. 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  regulations  are  on 
administrative  practices  that  will  affect 
only  the  Federal  Government. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits, 
Firefighters,  Government  employees. 
Law  enforcement  officers.  Pensions, 
Retirement. 

U.S.  Office  of  Personnel  Management. 
Loretta  Cornelius, 

Acting  Director. 

Accordingly,  OPM  amends  5  CFR  Part 
831  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  for  Part  831  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  8347(a). 

2.  Paragraph  (b)(2)  of  S  831.109  is 
revised  to  read  as  follows: 


S831.1M    InMal  (tocWon  and 
reconsideration. 

***** 

(b)  Actions  covered  elsewhere. 

•        •        •        •        • 

(2)  A  request  for  reconsideration  of  a 
decision  to  collect  a  debt  will  be  made 
in  accordance  with  §  831.1304(b). 

***** 

3.  Subpart  M  is  revised  to  read  as 
follows: 

Sul>f>art  M— Collection  of  Debts 

Sec. 

831.1301  Purpose. 

831.1302  Scope. 

831.1303  Derinitions.. 

831.1304  Processing. 

831.1305  Collection  of  debts. 

831.1306  Collection  by  administrative  offset. 

831.1307  Use  of  consumer  reporting 
agencies. 

831.1308  Referral  to  a  collection  agency. 

831.1309  Referral  for  htigation. 
Authority:  5  U.S.C  8347(a). 

Subpart  M— Collection  of  Debts 
§  831.1301     Purpose. 

This  subpart  prescribes  procedures  to 
be  followed  by  the  Office  of  Persoimel 
Management  (OPM) ,  which  are 
consistent  with  the  Federal  Claims 
Collection  Standards  (FCCS)  (Chapter  II 
of  Title  4,  Code  of  Federal  Regulations), 
in  the  collection  of  debts  owed  to  the 
Civil  Service  Retirement  and  Disability 
Fund. 

§831.1302    Scope. 

This  subpart  covers  the  collection  of 
debts  due  the  Civil  Service  Retirement 
and  Disability  Fund,  with  the  exception 
of  the  collection  of  court-imposed 
judgments,  amounts  referred  to  the 
Department  of  Justice  because  of  fraud, 
and  amounts  collected  from  back  pay 
awards  in  accordance  with 
§  550.805(e)(2)  of  this  chapter. 

§831.1303    Definitiona. 

In  this  subpart — 

"Additional  charges"  means  interest, 
penalties,  and/or  administrative  costs 
owed  on  a  debt. 

"Annuitant"  means  a  retired 
employee  or  Member  of  Congress, 
spouse,  widower,  or  child  receiving 
recurring  benefits  under  the  provisions 
of  subchapter  III,  chapter  83,  of  tide  5, 
United  States  Code. 

"Compromise"  is  an  adjustment  of  the 
total  amount  of  the  debt  to  be  collected 
based  upon  the  considerations 
established  by  the  FCCS  (4  CFR  Part 
103). 

"Consumer  reporting  agency"  has  the 
same  meaning  provided  in  31  U.S.C. 
3701(a)(3). 
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"Debt"  means  a  payment  of  banefitH 
to  an  individual  in  the  abeence  of 
entitlement  or  in  excess  of  the  amount  to 
which  an  "ndividual  is  properly  entitled 

"Delinquent"  has  the  same  meaning 
provided  in  4  CFR  101.2(b). 

"FGCS"  means  the  Federal  Claims 
Collection  Standards  (Chapter  II  of  Title 
4,  Code  of  Federal  Regulations). 

"Offset"  means  to  «vithhold  the 
amount  of  a  debt,  or  a  portion  of  that 
amount,  from  one  or  more  payments  due 
the  debtor.  Offset  hIso  means  the 
amount  withheld  in  this  manner. 

"Reconsideration"  means  the  process 
of  reexamining  an  individuars  liabflity 
for  a  debt  based  on — 

(1)  Proper  application  of  law  and 
regulation:  and 

(2)  Correctness  ««f  fhe  mathematical 
computation. 

"Repayment  schedule"  means  the 
amount  of  each  payment  and  number  of 
payments  to  be  made  to  liquidate  the 
debt  as  determined  by  OPM. 

"Retirement  fund"  means  the  Civil 
Service  Retirement  and  Disabili^  Fund. 

"Voluntary  repayment  agreement" 
means  an  alternative  to  offset  that  is 
agreed  to  by  OPM  and  includes  a 
repayment  schedule. 

"Waiver"  is  a  decision  not  to  recover 
a  debt  under  authority  of  5  U.S.C. 
8346(b). 

§631.1304    Prooassing. 

(a)  Notice.  Except  as  provided  in 
§  831.1305,  OW4  wiH.  before  starting 
collection,  tell  the  debtor  in  writiqg — 

(1)  The  reason  for  and  the  amoimt  of 
the  debt; 

(2)  The  date  on  -which  the  full 
payment  is  due; 

(3)  OPM's  policy  on  interest,  penalties, 
and  administrative  charges; 

(4)  If  payment  in  full  would  create 
financial  hardship  to  the  debtor  and 
offset  is  available,  the  types  of 
payment(*)  to  be  offset,  the  repayment 
schedule,  the  right  to  request  an 
adjustment  in  the  repayment  schedule 
and  the  right  to  request  a  voluntary 
repayment  agreement  in  lieu  of  offset; 

(5)  The  individnal's  right  to  inspect 
and/or  receive  a  copy  of  the 
Government's  records  relating  to  the 
debt; 

(6)  The  method  and  time  period  (30 
calendar  days]  for  requesting 
reconsideration,  waiver,  and/or 
compromise  and,  in  the  case  of  offset,  an 
adjustment  to  the  repayment  schedule; 

(7)  The  standards,  used  by  OPM  for 
determining  entitlement  to  waiver  and 
compromise; 

(8J  The  right  to  a  hearing  by  the  Merit 
Systems  Protection  Board  on  a  waiver 
request  (if  OPWs  waiver  decision  finds 


the  individual  liable)  in  accordance  with 
paragraph  -{c)(2)  of  this  section;  and 

(9)  The  fact  that  a  timely  filing  of  a 
request  for  reconsideration,  waiver  and/ 
or  compromise,  or  a  later  timely  appeal 
of  a  waiver  denial  to  the  Merit  Systems 
Protection  Board,  will  stop  collection 
proceedings,  unless  (i)  failure  to  fake  the 
offset  would  substantially  prejudice  the 
Govenment's  ability  to  collect  the  debt; 
and  (ii)  the  time  before  the  payment  is  to 
be  made  does  not  reasonably  permit  the 
completion  of  these  procedures. 

(b)  Requests  for  reconsideration, 
waiver,  and/or  comprcmiee.  (1)  !f  a 
request  for  reconsideratioin,  waiver  and/ 
or  compromise  is  returned  to  us  by  mail, 
it  must  be  postmarked  within  30 
calendar  days  of  the  date  of  the  notice 
detailed  in  paragraph  (a)  of  this  section. 
If  a  request  fur  reconsideration,  waiver, 
and/or  compromise  is  hand  delivered,  it 
must  be  received  within  30  calendar 
days  of  the  date  of  the  notice  detailed  in 
paragraph  (a)  of  this  section.  OPM  may 
extend  the  30  day  time  limit  for  fihng 
when  individuals  can  pr^ve  that  they:  (i) 
Were  not  notified  of  the  time  limit  and 
were  not  otherwise  aware  of  it;  orliij 
were  prevented  by  circumstances 
beyond  their  control  from  making  the 
request  within  the  time  limit 

(2)  When  a  request  for 
reconsideration,  waiver,  and/or 
compromise  covered  by  this  paragarph 
is  properly  filed  before  the  death  of  the 
debtor,  it  will  be  processed  to 
completion  unless  the  relief  sought  is 
nullified  by  the  debtor's  death. 

(3)  Individuals  requesting 
reconsideration,  waiv?r,  and/or 
compromise  will  be  given  a  full 
opportunity  to  present  any  pertinent 
information  and  documentation 
supporting  their  position. 

(4)  An  individual's  request  for  waiver 
will  be  evaluated  on  the  basis  of  the 
standards  set  forth  in  Subpart  N  of  this 
part.  An  individual's  request  for 
compromise  will  be  evaluated  on  the 
basis  of  standards  set  forth  in  the  FCCS 
(4  CFR  Part  103,J. 

(c)  Reconsideration,  waiver,  and/or 
compromise  decisions.  (1)  OPM'g 
decision  will  be  based  upon  the 
individual's  written  submisstona. 
evidence  of  record,  and  other  pertinent 
available  information. 

(2)  After  consideration  of  all  pertinent 
information,  a  written  decision  will  be 
issued.  The  decision  will  state  the  extent 
of  the  individual's  bability.  and,  for 
waiver  and  con^ramise  requests, 
whether  the  debt  will  be  waived  or 
compromised.  If  the  individual  is 
determined  to  be  liable  for  all  or  a 
portion  of  the  debt,  the  decision  wfll 
reaffirm  or  modi^  the  conditions  for  the 
collection  previously  proposed  under 


paragraph  (a)  of  this  section.  The 
decision  will  state  the  individual's  tt^ 
to  appeal  to  the  Merit  Systems 
Protection  Board  as  provided  by  fi  taei.3 
of  this  title,  and,  in  the  case  ef  a  dentd 
of  waiver,  that  a  timely  appeal  wffl  slop 
coHection  cf  the  debt. 

§831.1305    Collection  cfdebU. 

(a)  Means  of  colleatitm.  Collectian  of 
a  debt  may  be  made  by  means  af  cffsel 
under  {  831.1306.  or  under  any  stttotory 
provision  providing  for  offset  of  money 
due  the  deb  tea-  from  the  Federal 
Government  or  by  reierral  to  the  fustioe 
Department  for  htigation,  as  provided  <■ 
S  831.1306.  Referral  may  also  be  made  to 
a  collection  agency  under  the  provlsioBS 
of  the  FCCS. 

(b)  Additional  charges.  Interest 
penalties,  and  administrative  costs  will 
be  assessed  on  tfie  debt  in  accordance 
with  standards  esta'olished  in  the  FCCS 
at  4  CFR  102.13.  Additional  chaises  wiU 
be  waived  when  required  by  fhe  FCCS- 
In  addition,  such  cLbrges  maybe 
waived  when  OPM  determines — 

(1 )  Collection  would  be  t^gainst  equity 
and  good  conscience  under  the 
standards  prescribed  in  §{01.1403 
through  831.1405  of  this  part  or 

(2)  Waiver  would  be  in  the  best 
interest  of  the  United  States. 

(c)  Collection  in  installments. 
Whenever  feasible,  debts  will  be 
collected  in  one  lump  sum.  However. 
when  the  debtor  is  financiaUy  unable  to 
pay  in  one  lump  sum  of  fails  to  respe^ 
to  a  demand  for  fall  payment  aad  off-set 
is  available,  installment  payments  OMjr 
be  effected.  The  amount  of  the 
installment  payments  %vill  be  set  in 
accordance  with  the  criteria  in  4  CFR 
102.11. 

(d)  Commencement  of  oolhctieti.  (1) 
Except  as  provided  in  paragraph  M^2) 
of  this  section,  collection  will  begin  after 
the  time  bmits  for  requesting  fiirthcr 
rights  stated  in  {  831  1304(a){6]  expire  or 
OPM  has  issued  decisions  on  alj  timely 
requests  for  those  rights  and  the  Merit 
Systems  Prctectior.  Board  has  acted  on 
any  timely  appeal  of  a  waiver  denial, 
unless:  (ij  Failure  to  make  an  oSset 
would  substantially  p.rejudice  the 
Government's  ability  to  collect  tire  debt; 
and  (ii)  the  time  before  the  pa>Tnent  is  to 
be  made  does  not  reasonably  permit  the 
completion  of  the  procRedings  in 

§  831.1304  or  litigation.  Whan  oSset 
begins  without  completion  of  the 
administrative  review  process,  these 
procedures  will  be  completed  promptly, 
and  amounts  recovered  by  offset  but 
later  found  not  owed  will  be  refunded 
promptly. 

(2)  The  procedures  identified  in 
§  831.1304  will  not  be  apphed  when  the 
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debt  is  caused  by  (i)  a  retroactive 
adjustment  in  the  periodic  rate  of 
annuity  or  any  deduction  taken  from 
annuity  when  the  adjustment  is  a  result 
of  the  annuitant's  election  of  di^erent 
entitlements  under  law.  if  the 
adjustment  is  made  within  120  days  of 
the  effective  date  of  the  election;  or  (ii) 
interim,  estimated  payments  made 
before  the  formal  determination  of 
entitlement  to  annuity,  if  the  amount  is 
recouped  from  the  total  annuity  payable 
on  the  first  day  of  the  month  following 
the  last  advance  payment  or  the  date 
the  formal  determination  is  made, 
whichever  is  later. 

§831.1306    Collection  by  admintetrativ* 
offset 

(a)  Offset  from  retirement  payments. 
A  debt  may  be  collected  in  whole  or  in 
part  from  lump-sum  retirement  payment 
or  recurring  annuity  payments. 

(b)  Offset  from  other  payments. — (1) 
Administrative  offset,  (i)  A  debt  may  be 
o^set  from  other  payments  due  the 
debtor  from  other  agencies  in 
accordance  with  4  CFR  102.3,  except 
that  offset  from  back  pay  awarded 
under  the  provisions  of  5  U.S.C.  5596 
(and  5  CFR  550.801  et  seq.)  will  be  made 
in  accordance  with  §  550.805(e)(2)  of  this 
chapter. 

(ii)  In  determining  whether  to  collect 
claims  by  means  of  administrative  offset 
after  the  expiration  of  the  six  year 
limitation  provided  in  5  U.S.C.  2415.  the 
Director  or  his  designee  will  determine 
the  cost  effectiveness  of  leaving  a  claim 
unresolved  for  more  than  6  years.  This 
decision  will  be  based  on  such  factors 
as  the  amount  of  the  debt;  the  cost  of 
collection;  and  the  likelihood  of 
recovering  the  debt. 

(2)  Salary  offset.  When  the  debtor  is 
an  employee,  or  a  member  of  the  Armed 
Forces  or  a  reserve  component  of  the 
Armed  Forces.  OPM  may  effect 
collection  action  by  offset  of  the 
debtor's  pay  in  accordance  with  5  U.S.C. 
5514  and  5  CFR  550.1101  et  seq.  Due 
process  described  in  5  831.1304  will 
apply.  The  questions  of  fact  and 
liability,  and  entitlements  to  waiver  or 
compromise  determined  through  that 
process  are  deemed  correct  and  will  not 
be  amended  under  salary  offset 
procedures.  When  the  debtor  did  not 
receive  a  hearing  on  the  amount  of  the 
offset  under  S  831.1304  and  requests 
such  hearing,  one  will  be  conducted  in 
accordance  with  Subpart  K  of  Part  550 
of  this  chapter. 

§  831.1307    Um  of  consumer  reporting 

(a)  Notice.  If  a  debtor's  response  to 
the  notice  described  in  S  831.1304(a) 
does  not  result  in  payment  in  full. 


payment  by  offset,  or  payment  in 
accordance  with  a  voluntary  repayment 
agreement  or  other  repayment  schedule 
acceptable  to  OPM,  and  the  debtor's 
rights  under  §  831.1304  have  been 
exhausted,  OPM  may  report  the  debtor 
to  a  consumer  reporting  agency.  In 
addition,  a  debtor's  failure  to  make 
subsequent  payments  in  accordance 
with  a  repayment  schedule  may  result  in 
a  report  to  a  consumer  reporting  agency. 
Before  making  a  report  to  a  consumer 
reporting  agency,  OPM  will  notify  the 
debtor  in  writing  that — 

(1)  The  payment  is  overdue; 

(2)  OPM  intends,  after  60  days,  to 
make  a  report  as  described  in  paragraph 
(b)  of  this  section  to  a  consumer 
reporting  agency; 

(3)  The  debtor's  right  to  dispute  the 
liability  has  been  exhausted  under 

§  831.1304;  and 

(4)  The  debtor  may  suspend  OPM 
action  on  referral  by  paying  the  debt  in 
one  lump  sum  or  making  payments 
current  under  a  repayment  schedule. 

(b)  Report.  When  a  debtor's  response 
to  the  notice  described  in  paragraph  (a) 
of  this  section  fails  to  comply  with 
paragraph  (a)(4)  of  this  section  and  60 
days  have  elapsed  since  the  notice  was 
mailed,  OPM  may  report  to  a  consumer 
reporting  agency  that  an  individual  is 
responsible  for  an  unpaid  debt  and 
provide  the  following  information: 

(1)  The  individual's  name,  address, 
taxpayer  identification  number,  and  any 
other  information  necessary  to  establish 
the  identity  of  the  individual; 

(2)  The  amount,  status,  and  history  of 
the  debt;  and 

(3)  The  fact  that  the  debt  arose  in 
connection  with  the  administration  of 
the  Civil  Service  Retirement  System. 

(c)  Subsequent  reports.  OPM  will 
update  its  report  to  the  consumer 
reporting  agency  whenever  it  has 
knowledge  of  events  that  substantially 
change  the  status  or  the  amount  of  the 
liability. 

§  83 1 . 1 308    Referral  to  a  collection  agency. 

(a)  OPM  may  refer  certain  debts  to 
commercial  collection  agencies  under 
the  following  conditions: 

(1)  All  processing  required  by 

§  831.1304  has  been  completed  before 
the  debt  is  released. 

(2)  A  contract  for  collection  services 
has  been  negotiated. 

(3)  OPM  retains  the  responsibility  for 
resolving  disputes,  compromising 
claims,  referring  the  debt  for  litigation, 
or  suspending  or  terminating  collection 
action. 

§831.1309    Referral  for  litigation. 

From  time  to  time  and  in  a  manner 
consistent  with  the  General  Accounting 


Office's  and  the  Justice  Department's 
instructions,  OPM  will  refer  certain 
overpayments  to  the  lustice  Department 
for  litigation.  Referral  for  litigation  will 
suspend  processing  under  this  subpart. 

Subpart  P— {Removed  and  Reserved] 

4.  Subpart  P  is  removed  and  reserved. 

[FR  Doc.  85-20408  Filed  fr-26-85;  8:45  am) 
BILUNG  COOE  UaS-OI-M 

5  CFR  Part  930 

Motor  Vehicle  Operators 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  allow  agencies  to  waive 
the  requirement  for  the  issuance  of  the 
United  States  Motor  Vehicle  Operator's 
Identification  Card,  Optional  Form  348 
(formerly  Standard  Form  46)  if  the 
agency  develops  alternative  procedures 
to  identify  those  employees  who  are 
qualified  and  authorized  to  operate 
Government-owned  or  -leased  motor 
vehicles  for  official  business.  The 
maximum  period  permitted  between 
periodic  review  of  the  employees  driver 
authorization  including  the  evaluation  of 
the  physical  fitness  of  the  employee 
concerned  is  extended  from  3  to  4  years. 

These  regulations  provide  additional 
flexibility  for  Federal  agencies  to  tailor 
their  motor  vehicle  operator  programs  to 
their  needs  and  driving  situations  while 
maintaining  a  cost  effective  and  safe 
program  that  fulfills  the  requirements  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  section  471  and  section  491(j)). 
EFFECTIVE  DATE:  September  26, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Van  K.  Yee,  Examination  Operations 
Division,  Staffing  Group,  (202)  632-6030. 

SUPPLEMENTARY  INFORMATION:  On  April 
16, 1984,  OPM  published  proposed 
changes  in  the  Federal  Register  (49  FR 
14956)  that  specified  the  proposed 
changes  to  the  Federal  Motor  Vehicle 
Operator  Program  and  invited  comments 
for  a  period  of  60  days.  Twelve 
comments  were  received  from  Federal 
agencies,  one  from  a  Federal  employee 
union,  and  one  from  a  Federal  employee. 
The  following  summarizes  the 
comments,  suggestions,  and  actions 
taken. 

Comment:  Several  comments  were 
received  concerning  the  need  for  this 
program  and  that  the  program  is  an 
unnecessary  duplication  of  State 
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driver's  licensing  programs.  Some* 
commenters  suggested  that  since  States 
are  required  to  have  licensing  programs 
that  meet  Federal  requirements 
established  under  the  Highway  Safety 
Act  of  1966  (Pub.  L.  89-564)  and  that  this 
program  should  be  eliminated  in  part  or 
entirely. 

Response:  The  Federal  requirements 
established  under  this  law  requires 
States  to  establish  various  programs  for 
highway  and  driver  safety.  However, 
these  requirements  and  standards 
provide  sufficient  flexibilities  in 
application  and  interpretation  for  States 
in  establishing  their  individual  program. 
This  could  result  in  significant 
variations  and  differences  among  driver 
licensing  procedures  and  standards 
(including  medical  or  physical 
standards)  among  various  States.  For 
this  reason,  these  suggestions  were  not 
adopted. 

Comment:  Comments  were  received 
from  seven  agencies  and  one  union  that 
address  issues  related  to  the  retention, 
in  §  930.108.  of  the  requirement  for 
"testing  ...  the  physical  fitness"  of 
each  employee  who  operates  a 
Government  vehicle. 

One  agency  suggested  combining 
§{930.108  and  930.109  (on  periodic 
review  of  physical  fitness  and  renewal 
of  authorization  respectively)  and 
amending  them  to  provide  for 
unspecified  "periodic"  review  of  both 
physical  fitness  and  authorization  to 
drive  (thus  eliminating  the  reference  to 
the  4-year  cycle  of  reviews). 

Two  agencies  also  recommended 
"periodic"  review  rather  than  a  specific 
cycle  without  addressing  the 
combination  of  sections.  This  suggestion 
is  made  to  permit  agencies  to  coordinate 
the  timing  of  such  reviews  to  State 
driver's  license  renewals. 

Response:  We  believe  that  the  current 
provision  that  physical  fitness  and 
authorization  be  reviewed  at  least  once 
every  4  years  gives  adequate  flexibility 
for  agencies  to  establish  whatever 
schedule  of  review  is  desirable, 
including  one  that  is  coordinated  with 
State  license  renewals.  In  amending  the 
previous  requirement  that  such  reviews 
be  conducted  every  3  years,  we 
explicitly  recognized  and  relied  on  the 
fact  that  the  median  State  license 
renewal  cycle  is  4  years;  in  fact,  only 
two  States  (Alaska  and  recently 
Virginia)  have  a  longer  cycle.  Thus  the 
agencies'  objective  can  be  accomplished 
within  the  4-year  framework  proposed, 
and  the  policy  assumes  that  a  cycle  at 
least  as  frequent  as  most  States  enforce 
for  general  licensing  is  required.  A  more 
general  reference  "periodic"  would 
create  am'oiguity  about  the  intent  to 
parallel  the  State  licensing  cycle. 


With  respect  to  combining  the 
sections,  we  believe  that,  while  physical 
qualification  is  one  issue  in  a  decision  to 
authorize  a  driver,  it  is  not  the  only 
issue.  Other  issues  (e.g..  driving  skill  and 
driving  records]  are  addressed 
separately  from  the  authorization  itself, 
and  we  believe  it  is  appropirate  for  the 
issue  of  physical  qualification  to  be 
separately  addressed  as  well.  For  these 
reasons,  the  agencies'  suggestions  were 
not  adopted. 

Comment:  One  of  the  above  agencies 
also  suggested  that  a  statement  be 
added  that  "State  licensing  programs 
that  meet  the  physical  standards 
established  by  OPM  may  be  used  in  lieu 
of  Federal  licensing  programs."  Another 
agency  recommended  similarly  that 
State  standards,  "where  comparable  to 
OPM  standards,"  should  be  acceptable 
in  lieu  of  enforcing  Federal 
requirements. 

Response:  As  will  be  addressed 
further  below,  we  believe  adequate 
authority  exists  within  the  framework  of 
the  proposed  regulations  for  agencies  to 
accept  licensing  under  a  State  program 
as  adequate  evidence  that  an  individual 
is  physically  qualified  to  drive  a 
Government  vehicle.  The  language 
proposed  goes  well  beyond  that 
discretionary  authority,  however,  and 
would  have  the  effect  of  requiring  OPM 
(or  some  other  agency)  to  assess 
physical  requirements  established  by 
the  States  and  certify  whether  they 
"meet"  or  are  "comparable  to" 
requirements.  This  is  an  inappropriate 
and  unnecessary  role  for  a  Federal 
agency,  certainly  for  OPM.  Even  though 
such  a  determination  would  have  no 
specific  effect  on  the  legal  status  of 
State  licensing  programs,  it  could  create 
an  unwarranted  and  unintended 
negative  Federal  opinion  of  Stale 
practices  that  would  be  inappropriate 
and  potentially  troublesome  for  the 
States.  Therefore,  the  suggestion  was 
not  adopted. 

Comment:  One  agency  specifically 
objected  to  the  requirement  for  periodic 
physical  testing,  especially  for 
incidental  drivers,  because  the  agency  is 
spending  excessive  amounts  of  money, 
presumably  on  medical  examinations. 
The  cost  of  such  required  tests  is  cited 
by  other  agencies  as  well,  in  support  of 
the  argument  that  State  licenses  be 
accepted  as  sufficient  basis  for  Federal 
authorization,  again  especially  for 
incidental  drivers. 

Response:  In  developing  the  proposed 
regulations.  OPM  decided  not  to 
eliminate  a  separate  evaluation  of 
physical  qualifications  for  any  class  of 
drivers  in  favor  of  mandatory 
acceptance  of  a  State  license  as 
adequate  authorization  for  two  reasons: 


(1)  States  do  not  have  uniform  physical 
requirements  for  drivers;  some  States  do 
not  effectively  have  any  requirements 
beyond  a  basic  vision  test;  and  many 
States  that  nominally  have  requirements 
have  no  effective  means  of  enforcing 
them.  (2)  Elimination  of  a  separate 
physical  standard  for  motor  vehicle 
operators  would  eliminate  agency 
authority  under  5  CFR  Part  339  to 
require  a  medical  examination  when 
there  is  a  direct  question  of  whether  the 
individual  is  in  fact  physically  capable 
of  driving  safely.  Even  in  the  case  of 
incidental  drivers,  who  on  the  one  hand 
may  drive  up  to  6  hours  a  day  or.  on  the 
other  hand,  may  drive  infrequently  but 
in  a  vehicle  that  is  unfamiliar  to  them, 
the  interests  of  public  safety  and 
potential  liability  strongly  supported  the 
retention  of  sufficient  independent 
authority  to  determine  that  an  individual 
is  qualified  to  drive  a  Govenunent 
vehicle  without  harm  to  himself/herself 
or  others. 

As  indicated  in  response  to  earlier 
comments"  and  suggestions  regarding  the 
physical  fitness  evaluation  procedures, 
agencies  may,  if  they  have  reason  to  do 
so,  accept  a  State  driver's  license  and/ 
or  self-certification  as  sufHcient 
evidence  of  physical  qualifications  to 
drive.  While  these  suggested  changes 
were  not  adopted  as  proposed,  their 
objectives  of  effecting  further  cost 
savings  and  paperwork  reduction 
associated  with  this  program  have  merit 
We  have  concluded  that  certain  changes 
could  be  made  to  reduce  costs  and 
paperwork  while  maintaining  an 
effective  and  safe  motor  vehicle 
operators  program  tailored  to  the 
agency's  needs.  Therefore,  we  have 
revised  the  physical  fitness  evaluation 
procedures  in  Appendix  A,  chapter  930, 
of  the  Federal  Personnel  Manual  to 
authorize  agency  discretion  to  waive  the 
use  of  the  seif-certincation  procedure 
when  available  information  shows  that 
the  employee  is  physically  capable  of 
driving  the  assigned  vehicle  safely  and 
is  in  the  possession  of  a  valid  State 
driver's  license. 

By  authorizing  agency  discretion  to 
waive  self-certification  and  accept  a 
State  driver's  license  as  sufficient 
evidence  of  physical  qualifications  to 
drive  as  part  of  the  physical  fitness 
evaluation  process,  the  framework  of 
the  physical  standard  and  the  authority 
to  require  additional  medical 
information  or  a  medical  examination 
can  be  retained  so  that  agencies  are 
aware  of  what  physical  qualifications  to 
drive  are  generally  accepted,  and  so  that 
sufficient  information  can  be  obtained  in 
a  particular  case  to  make  a  positive 
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determination  about  physical 
qualifications. 

The  requirement  in  the  proposed  (and 
past)  regulations  that  individuals  be 
"tested"  periodically  to  determine  their 
qualiHcations  to  drive  a  Government 
vehicle  has  been  widely  misinterpreted 
as  a  requirement  that  such  individuals 
undergo  a  medical  examination.  The 
proposed  S  930.108  states  "at  least  once 
very  4  years,  each  agency  shall  provide 
for  testing,  in  accordance  with 
standards  and  procedures  established 
by  OPMin  the  Federal  Personnel 
Manual,  the  physical  fitness  of  each 
employee  who  operates  a  *  *  *  vehicle." 
(Emphasis  supplied)  The  "standards  and 
procedures"  referred  to  are  found  in 
Appendix  A  to  FPM  Chapter  930  and  in 
the  general  guidance  on  medical 
determinations  related  to  employability 
that  is  found  in  5  CFR  Part  339  and 
related  guidance.  The  specific 
procedures  for  motor  vehicle  operators 
do  not  require  nor  recommend 
mandatory  periodic  physical  or  medical 
examinations.  The  requirement  is  only 
to  evaluate  physical  quali^ca^ons.  and 
the  "testing"  contemplated  in  the 
regulations  is  normally  limited  to  a  self- 
certification  with  respect  to  physical  or 
medical  conditions  that  may  be  present 
Only  if  the  reviewing  official  has  reason 
to  believe  that  a  question  of  health 
status  exists  would  a  medical 
examination  normally  be  required. 

The  physical  standard  for  motor 
vehicle  operators  in  Appendix  A  is 
intended  only  as  guidance  in  reaching  a 
decision  about  physical  qualifications. 
The  standard  is  not  intended  to 
mandate,  nor  may  agencies  presume, 
that  a  person  *vith  a  medical  condition 
described  as  potentially  disqualifying  in 
the  standard  should  be  denied 
authorization  to  drive  on  that  basis 
alone.  Under  Appendix  A  as  well  a.";  the 
general  guidance  on  determining 
physical  qualifications  (notably  FPM 
Chapter  339),  agencies  are  required  to 
assess  whether  the  individual  can 
perform  the  duties  (in  this  case,  drive 
safely)  despite  the  condition.  If  that 
assessment  shows  that  the  individual 
can  do  so,  he  or  she  should  be 
authorized  to  drive. 

From  the  conaments  and  from  our 
related  recent  experience,  we  have 
concluded  that  some  confusion  may  be 
inadvertently  created  by  the  continued 
use  of  certain  terms  in  these  regulations 
that  arise  from  the  original  authorizing 
statutes,  such  as  "physical  testing"  and 
"physical  fitness."  The  final  regulations 
include  some  editorial  changes  in 
9S  930.104,  930.105,  and  930.106  to  more 
clearly  describe  the  intended  scope  of 
the  evaluation  of  physical  qualifications 


to  drive.  The  final  regulations  also 
include  clarification  in  S  930.113  of 
appropriate  corrective  action  if  an 
individual  cannot  operate  a  Government 
vehicle  safely  because  of  a  physical  or 
medical  condition. 

Comments:  One  union  recommended 
that  the  requirement  for  periodic 
evaluation  of  physical  qualifications  be 
eliminated  in  favor  of  a  limited  authority 
to  reevaluate  physical  qualifications 
only  when  there  is  specific  cause  to 
conclude  that  a  question  about 
qualifications  exists. 

Response:  We  believe  that  the  Federal 
government  has  a  positive  obligation  to 
determine  that  employees  who  drive  are 
capable  of  doing  so  safely.  Such  a 
responsibility  necessarily  requires  that 
agencies  assess  qualifications  to  drive 
at  least  as  frequently  as  States  do  in 
their  licensing  procedures,  and  that  they 
have  sufficient  authority  to  do  so  before 
a  problem  arises  or  an  incident  occurs. 
Therefore,  we  cannot  agree  that  such 
evaluations  should  be  limited  to  only 
those  circtunstances  wherein  a  s(>ecific 
cause  to  question  qualifications  is 
present  and  has  been  noticed. 

Comment:  The  Federal  employee 
union  also  commented  on  S  930.105 
suggesting  that  the  last  sentence  that 
states  that  agencies  "may"  establish 
additional  requirements  to  those  set 
forth  for  motor  vehicle  operators  in  this 
section  be  deleted.  The  union  states  that 
the  requirements  are  sufficiently 
comprehensive  and  expressed  concern 
"that  a  small  agency  could  fabricate  a 
requirement  to  force  someone  out  of  a 
motor  vehicle  operator  position." 

Response:  The  provision  for 
establishing  additional  requirements  to 
assure  that  the  objectives  of  these 
regulations  are  met  is  to  allow  agencies 
the  necessary  flexibility  to  establish 
additional  requirements  to  address 
unusual  or  special  situations.  As 
S  930.103  states,  these  regulations 
"establish  minimum  procedures  to 
ensure  the  safe  and  efficient  operation" 
of  Government-owned  or  leased  motor 
vehicles.  Any  additional  requirements 
imposed  by  an  agency  that  results  i^  the 
removal  of  an  employee  is  subject  to  the 
provisions  of  S  930.113  that  requires 
agencies  taking  adverse  or  disciplinary 
action  to  follow  applicable  laws  and 
regulations.  These  laws  and  regulations 
include  provisions  for  protecting  the 
employee  fit>m  unreasonable  and 
unjustifiable  removal.  For  these  reasons, 
this  suggestion  was  not  adopted. 

Comment-  This  union  also  commented 
on  S  930.113  stating  that  an  adverse 
action  can  be  taken  against  an  employee 
even  if  the  employee  is  no  longer  able  to 
drive  through  no  fault  of  the  employee. 


The  union  proposes  adding  language  to 
this  section  that  would  provide  for 
placement  of  such  an  employee  in  a 
vacant  position  for  which  the  employee 
is  qualified  at  or  as  near  as  possible  to 
the  employee  original  grades. 

Response:  Section  {  930.113  contains 
five  reasons  that  constitute  sufficient 
cause  for  taking  disciplinary  or  other 
appropriate  action  concerning  motor 
vehicle  operators.  Of  the  five  reasons, 
four  involve  misconduct  well  within  the 
employee's  power  to  influence.  A  fifth 

reason A  Federal  medical  officer 

finds  that  the  employee  fails  to  meet  the 
required  physical  standards  *  *  *",  can 
involve  circumstances  beyond  the 
control  of  the  employee.  Regulations 
under  Part  752  (Adverse  Actions)  and 
related  case  law  have  long  held  that 
employees  can  be  removed  for  physical 
inability  to  perform  their  assigned  duties 
when  alternative  placement  is  not 
feasible  or  practicable.  Under  S  930.113 
of  these  proposed  regulations, 
management  will  continue  to  have  the 
authority  to  reassign  physically 
incapable  motor  vehicle  operators  when 
vacancies  and  other  conditions  permit. 
However,  to  make  placement  in  a 
vacant  position  mandatory,  as  the 
suggestion  implies,  would  be  a  major 
departure  from  established  regulation 
and  an  unrealistic  intrusion  into  an  area 
where  management  and  budgetary 
discretion  is  necessary. 

Comment-  Several  comments  were 
received  concerning  editorial  and 
terminology  changes. 

Response:  These  comments  and 
suggestions  were  considered  and,  when 
appropriate,  revisions  were  made.  A 
statement  was  added  to  S  930.101  to 
clarify  the  term  "leased"  that  does  not 
include  vehicles  rented  by  employees  on 
travel.  To  avoid  unnecessary  confusion 
between  Federal  Medical  Officers  and 
physicians  contracted  by  Federal 
agencies  to  provide  similar  medical 
services,  the  definition  of  "Medical 
Officer"  was  deleted  from  {  930.102.  and 
S  930.113(c)  was  revised  to  read  "•  *  *  a 
Federal  Medical  Officer  or  other 
medical  authority  as  appropriate."  The 
definition  of  "Operator"  in  S  930.102 
was  revised  to  provide  a  more  precise 
definition. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  changes  do  not  impose 
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additional  requirements,  but  rather 
allow  for  the  use  of  agency  developed 
alternatives  in  the  interest  of  economy 
and  efficiency. 

List  of  Subjects  in  5  CFR  Part  930 

Administrative  practice  and 
procedure,  Government  employees, 
Motor  vehicles. 

Office  of  Personnel  Management 
Loretta  Cornelius. 
Acting  Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  revising  Subpart  A  of  5 
CFR  Part  930  to  read  as  follows: 

PART  930— PROGRAMS  FOR 
SPECIFIC  POSITIONS  AND 
EXAMINATIONS  (MISCELLANEOUS) 

Sul>part  A— Motor  Vehicte  Operators 

930.101  Purpose. 

930.102  Dermitions. 

930.103  Coverage. 

930.104  Objectives. 

930.105  Minimum  requirements  for 
competitive  and  excepted  service 
positions. 

930.106  Details  in  the  competitive  service. 

930.107  Waiver  of  road  test. 

930.108  Periodic  physical  evaluation. 

930.109  Periodic  review  and  renewal  of 
authorization. 

930.110  Identification  of  authorized 
operators  and  incidental  operators. 

930.111  State  hcense  in  possession. 

930.112  IdentiHcation  card  or  document  in 
possession. 

930.113  Corrective  actions. 

930.114  Reports  required. 

930.115  Requests  for  waiver  of 
requirements. 

Authority:  5  U.S.C.  3301.  3320.  7301;  40 
U.S.C.  491;  E.0. 10577,  3  CFR.  1954—1958 
Comp..  p.  218;  E.0. 11222.  3  CFR,  1964—1965 
Comp.,  p.  306.  unless  otherwise  noted. 
(Separate  authority  is  listed  under  i  930.107). 

Subpart  A— Motor  Vehicle  Operators 

S  930.101    Purpose. 

This  subpart  governs  agencies  in 
authorizing  employees  to  operate 
Government-owned  or  -leased  (acquired 
for  other  than  short  term  use  for  which 
the  Government  does  not  have  full 
control  and  accountability)  motor 
vehicles  for  official  purposes  within  the 
States  of  the  Union,  the  District  of 
Columbia,  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States. 

§930.102    Definitions. 

In  this  subpart: 

"Agency"  means  a  department, 
independent  establishment,  or  other  unit 
of  the  executive  branch  of  the  Federal 
Government,  including  a  wholly  owned 
Goverrmient  corporation,  in  the  States  of 


the  Union,  the  District  of  Columbia, 
Puerto  Rico,  and  the  territories  and 
possessions  of  the  United  States. 

"Employee"  means  an  employee  of  an 
agency  in  either  the  competitive  or 
excepted  service  or  an  enroUee  of  the 
Job  Corps  established  by  section  102  of 
the  Economic  Opportimity  Act  of  1964 
(42  U.S.C.  2712). 

"Identification  card"  means  the 
United  States  Government  Motor 
Vehicle  Operator's  Identification  Card, 
Optional  Form  346,  or  an  agency-issued 
identification  card  that  names  the  types 
of  Government-owned  or  -leased 
vehicles  the  holder  is  authorized  to 
operate. 

"Identification  document"  means  an 
official  identification  form  issued  by  an 
agency  that  properly  identifies  the 
individual  as  a  Federal  employee  of  the 
agency. 

"Incidental  operator"  means  an 
employee,  other  than  one  occupying  a 
position  officially  classified  as  a  motor 
vehicle  operator,  who  is  required  to 
operate  a  Government-owned  or  -leased 
motor  vehicle  to  properly  carry  out  his 
or  her  assigned  duties. 

"Motor  vehicle"  means  a  vehicle 
designed  and  operated  principally  for 
highway  transporation  of  property  or 
passengers,  but  does  not  include  a 
vehicle  (a)  designed  or  used  for  military 
field  training,  combat,  or  tactical 
purposes;  (b)  used  principally  within  the 
confines  of  a  regularly  established 
military  post,  camp,  or  depot;  or  (c) 
regularly  used  by  an  agency  in  the 
performance  of  investigative,  law 
enforcement,  or  intelligence  duties  if  the 
head  of  the  agency  determines  that 
exclusive  control  of  the  vehicle  is 
essential  to  the  effective  performance  of 
those  duties. 

"Operator"  means  an  employee  who 
is  regularly  required  to  operate 
Government-owned  or  -leased  motor 
vehicles  and  is  occupying  a  position 
officially  classified  as  motor  vehicle 
operator. 

"Road  test"  means  OPM's  Test  No. 
544  or  similar  road  tests  developed  by 
Federal  agencies  to  evaluate  the 
competency  of  prospective  operators. 

"State  license"  means  a  valid  driver's 
license  that  would  be  required  for  the 
operation  of  similar  vehicles  for  other 
than  official  Government  business  by 
the  States,  District  of  Columbia,  Puerto 
Rico,  or  territory  or  possession  of  the 
United  States  in  which  the  employee  is 
domiciled  or  principally  employed. 

S  930.103    Coverage. 

This  subpart  governs  agencies  in 
authorizing  their  employees  to  operate 
Government-owned  or  -leased  motor 
vehicles  for  official  purposes  within  the 


States  of  the  Union,  the  District  of 
Columbia,  Puerto  Rico,  and  the 
territories  or  possessions  of  the  United 
States  and  establishes  minimum 
procedures  to  ensure  the  safe  and 
efficient  operation  of  such  vehicles. 

§930.104    ObiectivM. 

This  subpart  requires  that  agencies  (a) 
establish  an  efficient  and  effective 
system  to  identify  those  Federal 
employees  who  are  qualified  and 
authorized  to  operate  Government- 
owned  or  -leased  motor  vehicles  while 
on  official  Government  business;  and  (b) 
periodically  review  the  competence  and 
physical  qualifications  of  these  Federal 
employees  to  operate  such  vehicles 
safely. 

§  930.105    Minimufn  requlremenU  tar 
competitiv*  and  excepted  service 
position*. 

(a)  An  agency  may  fill  motor  vehicle 
operator  positions  in  the  competitive  or 
excepted  services  by  any  of  the  methods 
normally  authorized  for  filling  positions. 
Applicants  for  motor  vehicle  operator 
positions  and  incidental  operators  must 
meet  the  following  requirements  for 
these  positions: 

(1)  Possess  a  safe  driving  record  as 
defined  in  OPM  qualification  guides; 

(2)  Possess  a  valid  State  license; 

(3)  Except  as  provided  in'  §  930.107. 
pass  a  road  test;  and 

(4)  Demonstrate  that  they  are 
physically  qualified  to  operate  the 
appropriate  motor  vehicle  safely  in 
accordance  with  the  standards  and        • 
procedures  published  in  chapters  339 
and  930  of  the  Federal  Personnel 
Manual. 

(b)  Agencies  may  establish  additional 
requirements  to  assure  that  the 
objectives  of  this  subpart  are  met. 

§930.106    Details  in  ttw  competitive 
service. 

An  agency  may  detail  an  employee  to 
an  operator  position  in  the  competitive 
service  for  30  days  or  less  when  the 
employee  possesses  a  State  license.  For 
details  exceeding  30  days,  the  employee 
must  meet  all  the  requirements  of 
§  930.105  and  OPM's  requirements 
applicable  to  position  change  and 
transfer  found  in  the  Federal  Personnel 
Manual  chapter  300. 

§930.107    Waiver  Of  road  test 

Under  the  following  conditions,  OPM 
or  an  agency  head  or  his  or  her 
designated  representative  may  waive 
the  road  test: 

(a)  OPM  waives  the  road  test 
requirement  for  operators  of  vehicles  of 
one  ton  load  capacity  or  less  who 
possess  a  current  driver's  license  from 
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one  of  the  50  States,  District  of 
Columbia,  or  Puerto  Rico,  where  the 
employee  is  domiciled  or  principally 
employed,  except  for  operators  of  buses 
and  vehicles  used  for:  (1)  Transportation 
of  dangerous  materials:  (2)  law 
enforcement;  or  (3)  emergency  services. 

(b)  OPM  waives  the  road  test  for 
operators,  and  agencies  may  waive  the 
road  test  for  incidental  operators  of  any 
class  of  vehicle,  who  possess  a  current 
driver's  license  for  the  specific  type  of 
vehicle  to  be  operated  from  one  of  the  50 
States.  District  of  Columbia,  or  Puerto 
Rico,  where  the  employee  is  domiciled 
or  principally  employed. 

(c)  An  agency  head  may  waive  the 
road  test  for  operators  and  incidental 
operators  not  covered  by  paragraphs  (a) 
and  (b)  of  this  section,  but  only  when  in 
his  or  her  opinion  it  is  impractical  to 
apply  it,  and  then  only  for  an  employee 
whose  competence  as  a  driver  has  been 
established  by  his  or  her  past  driving 
record. 

(5  U.S.C  1104;  Pub.  L  95-454.  sec.  3(5)) 

§930.1M    Periodic  physical  eviriuation. 

At  least  once  every  4  years,  each 
agency  will  evaluate  in  accordance  with 
standards  and  procedures  established 
by  OPM  in  the  Federal  Personnel 
Manual,  the  physical  qualifications  of 
each  employee  who  operates  a 
Government-owned  or  -leased  vehicle. 

§930.109    Pertodte  review  and  renewal  of 
autttorizatlon. 

(a)  At  least  once  every  4  years,  each 
agency  will  review  each  employee's 
authorization  to  operate  Government- 
owned  or  -leased  motor  vehicles. 

(b)  An  agency  may  renew  the 
employee's  authorization  only  after  the 
agency  head  or  his  or  her  designated 
representative  has  determined  that  the 
employee  continues  to  meet  prescribed 
physical  standards  and  continues  to 
demonstrate  competence  to  operate  the 
type  of  motor  vehicle  to  which  assigned 
based  on  a  continued  safe  driving 
record. 

§930.110    Identtlication  of  auttiorized 
operators  and  incidentai  operators. 

Agencies  must  have  procedures  to 
identify  employees  who  are  authorized 
to  operate  Government-owned  or 
4eased  motor  vehicles.  Such  procedures 
must  provide  for  adequate  control  of 
access  to  vehicles  and  assure  that  the 
other  requirements  of  this  subpart  and 
the  Federal  Personnel  Manual  are  met. 

§93ai11    state  Rcense  In  possession. 

An  operator  or  incidental  operator 


will  have  a  State  license  in  his  or  her 
possession  at  all  times  while  driving  a 
Government-owned  or  -leased  motor 
vehicle  on  a  public  highway. 


§930.112 
in 


Identification  card  or  document 


The  operator  or  incidental  operator 
will  have  a  valid  agency  identification 
card  or  document  (e.g..  building  pass  or 
credential)  in  his  or  her  possession  at  all 
times  while  driving  a  Government- 
owned  or  -leased  motor  vehicle. 

§930.113    Corrective  action. 

An  agency  will  take  adverse, 
disciplinary,  or  other  appropriate  action 
against  an  operator  or  an  incidental 
operator  in  accordance  with  applicable 
laws  and  regulations.  Agency  orders 
and  directives  will  include  the  following 
reasons  among  those  constituting 
sufficient  cause  for  such  action  against 
an  operator  or  an  incidental  operator 

(a)  The  employee  is  convicted  of 
operating  under  the  intoxicating 
influence  of  alcohol,  narcotics,  or 
pathogenic  drugs. 

(b)  The  employee  is  convicted  of 
leaving  the  scene  of  an  accident  without 
making  his  or  her  identity  known. 

(c)  The  employee  is  not  qualiHed  to 
operate  a  Government-owned  or  -leased 
vehicle  safely  because  of  a  physical  or 
medical  condition.  In  making  such  a 
determination,  agencies  should  consult  a 
Federal  medical  officer  or  other  medical 
authority  as  appropriate. 

(d)  The  employee's  State  license  is 
revoked. 

(e)  The  employee's  State  license  is 
suspended.  However,  the  agency  may 
continue  the  eiAployee  in  his  or  her 
position  for  operation  of  Government- 
owned  or  -leased  motor  vehicles  on 
other  than  public  highways  for  not  to 
exceed  45  days  from  the  date  of 
suspension  of  the  State  license. 

§930.114    ReporU  required. 

An  agency  will  submit  to  OPM.  on 
request  (a)  a  copy  of  agency  orders  and 
directives  issued  in  compliance  with  this 
subpart:  and  (b)  such  other  reports  as 
OPM  may  require  for  adequate 
administration  and  evaluation  of  the 
motor  vehicle  operator  program. 

§930.115    Requests  for  waiver  of 
requirements. 

Agencies  may  request  authority  from 
OPM  to  waive  requirements  in  this 
subpart  or  the  Federal  Personnel 
Manual.  OPM  may  grant  exceptions  or 
waivers  when  it  finds  these  waivers  or 
exceptions  are  in  the  interest  of  good 


administration  and  meet  the  objectives 
of  this  program. 

|FR  Doc.  85-20407  Filed  8-26-85;  8:45  am] 

BILUNO  COOC  UZS-OI-M 

Agricultural  Marketing  Service 

7  CFR  Part  58 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants 
and  Standards  for  Grades  of  Dairy 
Products 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  document  revises 
§§  58.101(k).  58.132.  58.133.  58.134(a) 
and  (b).  58.135(a)  and  (b)  and  58.322  of 
the  General  Specifications  for  Dairy 
Plants  Approved  for  USDA  Inspection 
and  Grading  Service.  The  major 
revisions  will: 

1.  Lower  the  maximum  allowable 
bacterial  estimate  for  manufacturing 
grade  producer  milk  from  3  million 
bacteria  to  1  million  bacteria  per 
milliliter. 

2.  Lower  the^aximum  allowable 
somatic  cell  count  from  1.5  million  cells 
to  1  million  cells  per  milliliter. 

3.  Provide  a  deHnition  for  goat  milk  so 
that  the  milk  can  be  used  in  products 
where  legally  provided. 

4.  Provide  for  use  of  the  current  USDA 
tuberculosis  and  brucellosis  program 
requirements. 

5.  Delete  the  requirements  for  farm 
separated  cream. 

6.  Make  editorial  changes  in  the 
sediment  content  classification. 

These  revisions  have  been  developed 
in  cooperation  with  the  National 
Association  of  State  Departments  of 
Agriculture,  State  regulatory  agencies, 
and  dairy  trade  associations  and 
producer  groups. 

EFFECTIVE  DATE:  July  1.  1988. 
FOR  FtiltTHER  INFORMATION  CONTACT: 
Richard  W.  Webber.  Head, 
Standardization  Section,  Dairy  Division, 
Agricultural  Marketing  Service, 
Washington,  D.C..  20250  (202)  447-7473. 

SUPPI^MENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  1512-1  and  has  been 
classified  a  "non-major"  rule  under 
criteria  contained  therein.  Also, 
pursuant  to  this  Executive  Order  it  has 
been  determined  that  there  would  be  no 
effect  on  trade  sensitive  activities. 

William  T.  Manley,  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  determined  that  the 
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revisions  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act.  Public 
Law  96-354  (5  U.S.C.  601).  because  it  is  a 
voluntary  standard  and  the  revision  will 
not  increase  costs  to  those  utilizing  the 
standard. 

In  1063  the  National  Association  of 
State  Departments  of  Agriculture  passed 
a  resolution  recommending  that  the 
manufacturing  grade  producer  milk 
quality  requirements  be  tightened.  After 
coordination  with  State  regulatory 
agencies,  and  major  dairy  trade 
associations  and  producer  groups,  it  was 
determined  that  these  changes  will 
accurately  describe  the  minimum  quality 
requirements  for  this  grade  of  producer 
milk.  The  major  revisions  are  described 
below. 

1.  Lower  the  maximum  allowable 
bacterial  estimate  for  producer  milk 
from  3  million  to  1  million  bacteria  per 
milhliter. 

USDA  has  an  ongoing  surveillance 
program  to  evaluate  sanitation  and 
production  practices  and  physical 
facilities  of  producers  of  manufacturing 
grade  milk.  Based  on  this  surveillance 
program,  it  has  been  determined  that 
sufficient  progress  has  been  made  in  the 
production  of  better  quality  milk  so  that 
a  satisfactory  producer  would  not  have 
any  difficulty  in  meeting  the  revisions. 

2.  Lower  the  maximum  allowable 
somatic  cell  count  from  1.5  millon  cells 
to  1  million  cells  per  milliliter. 

The  Department's  policy  has  been  that 
the  requirements  for  abnormal  milk 
should  be  applied  equally  to  all  grades 
of  milk.  The  National  Conference  on 
Interstate  Milk  Shipments  has  lowered 
the  somatic  cell  count  for  Grade  A  milk. 
Therefore,  a  similar  change  is  being 
made  for  manufacturing  grade  milk. 

3.  Provide  a  definition  for  goaf  milk  so 
that  the  milk  can  be  used  in  products 
where  legally  provided. 

Coat  milk  is  being  produced  and 
utilized  for  the  manufacture  of  cheese, 
ice  cream,  evaporated  milk  and  other 
products.  The  revision  will  recognize  the 
production  and  use  of  goat  milk,  which 
will  aid  in  its  marketing. 

4.  Provide  for  the  use  of  current  USDA 
tuberculosis  and  brucellosis  program 
requirements. 

In  1982  the  Department  revised  its 
Uniform  Methods  and  Rules  for  these 
two  programs.  The  manufacturing  milk 
requirements  cover  herd  health; 
therefore,  the  updated  rules  need  to  be 
referenced. 

5.  Delete  the  requirements  for  farm 
separated  cream. 

The  production  of  farm-separated 
cream  has  greatly  declined  over  the 
years.  In  1970  the  price  support  of 


butterfat  in  farm-separated  cream  was 
repealed.  The  U.S.  grade  standard  for 
butter  was  amended  in  1977  to  delete 
the  U.S.  Grade  C,  which  provided  ^e 
quality  criteria  that  were  generally  used 
to  grade  butter  made  from  this  type  of 
cream.  Since  these  changes  have  been 
made  in  the  Department's  programs, 
there  is  no  need  to  retain  requirements 
for  farm-separate  cream.  This  revision 
will  not  prevent  the  commercial  use  of 
this  cream  in  the  production  of  butter. 

Q.  Make  editorial  changes  in  the 
sediment  content  classification. 

The  editorial  changes  will  simplify  the 
language  concerning  the  requirement  for 
sediment  testing  so  that  it  will  be 
clearer. 

In  addition  to  the  major  revisions 
outlined  above,  other  revisions  are  being 
made  for  consistency.  The  basis  for  the 
classification  of  raw  milk  quality  is 
being  amended  to  clarify  that  producer 
milk  shall  be  tested  on  an  individual 
producer  basis  for  somatic  cell  count 
and  antibiotics.  Updated  test  methods 
for  somatic  cell  count  are  being  adopted 
and  the  compliance  procedures  are 
changed  to  conform  to  current  practices. 
Also,  the  requirement  concerning  the 
appearance  of  acceptable  raw  milk  has 
been  expanded  to  require  that  the  milk 
be  free  of  excessive  coarse  sediment 
when  examined  visually  or  by  an 
acceptable  test  Such  a  test  as  the  Sani- 
Guide  would  be  an  acceptable  test  for 
determination  of  "free  of  excessive 
coarse  sediment."  When  determining  the 
somatic  cell  count  of  producer  milk 
using  the  Wisconsin  Mastitis  Test  as  a 
screening  test,  a  value  of  19  mm.  is  being 
established.  Since  the  acceptable  level 
for  bacterial  estimate  of  producer  milk  is 
being  lowered,  only  those  test  methods 
that  can  accurately  reflect  tfiis  level  are 
being  speciHed. 

The  current  milk  quality  requirements 
have  been  in  effect  since  October  10, 
1975.  With  these  changes,  they  will 
continue  to  aid  in  the  orderly  marketing 
of  quahty  manufacturing  grade  milk 
from  the  approximately  74.000  producers 
in  30  states. 

The  Department  is  revising  the 
parallel  document  "Milk  for 
Manufacturing  Purposes  and  its 
Production  and  Processing; 
Recommended  Requirements  for 
Adoption  by  State  Regulatory 
Agencies."  This  document  is  offered  to 
the  States  to  assist  in  bringing  about 
uniformity  of  State  regulatory 
requirements. 

USDA  standards  are  voluntary 
standards  that  are  developed  to  assist 
the  orderly  marketing  process.  Dairy 
plants  are  free  to  choose  whether  or  not 
to  use  the  standards.  When  dairy 
products  are  graded,  the  regulations 


governing  the  grading  services  of 
manufactured  or  processed  dairy 
products,  which  require  all  graded  dairy 
products  to  be  produced  in  a  USDA 
approved  plant,  would  be  in  effect. 
These  regulations  also  require  a  charge 
for  grading  services  provided  by  USDA 

PublirComments 

On  February  27, 1985,  the  Department 
published  a  proposed  rule  to  revise  the 
General  Specifications  for  Dairy  Plants 
Approved  for  USDA  Inspection  and 
Grading  Service  (50  FR  7923-7925).  The 
public  comment  period  closed  July  1. 
1985.  Fourteen  comments  were  received. 
Seven  comments  supported  the 
revisions,  six  supported  the  revisions 
with  suggested  changes,  and  one  was 
against  the  revisions. 

The  suggested  changes  were: 

1.  One  comment  requested  that  the 
standard  plate  count  for  manufacturing 
grade  milk  approximate  that  for  fluid 
grade  milk. 

Presently,  the  maximum  bacterial 
limit  individual  producer  Grade  A  raw 
milk  is  100.000  per  milliliter.  As  provided 
herein,  the  maximum  bacterial  limit  for 
individual  producer  manufacturing 
grade  milk  will  be  lowered  from  3 
million  to  1  million  per  milliliter.  At  this 
time,  there  is  no  indication  on  the  part  of 
processors,  marketers  and  consumers 
that  a  maximum  limit  approaching 
100.000  per  milliliter  is  needed  for  the 
production  of  good  quality 
manufactured  dairy  products  for  today's 
marketplace.  Therefore,  the  Department 
is  retaining  this  revision  as  proposed. 

2.  Two  comments  requested  various 
changes  in  the  testing  for  abnormal  milk. 

(a)  Delete  the  Modified  Whiteside 
Test  as  an  acceptable  screening  test 

In  the  current  edition  of  Standard 
Methods  for  the  Examination  of  Dairy 
Products  (SMEDP),  this  test  method  is 
now  designated  as  one  that  is  being 
phased  out  and  is  being  superseded  by 
other  methods  that  have  been  used 
extensively  and  have  proven  to  be  more 
reliable.  The  Department  agrees  with 
the  suggestion  to  delete  this  method. 

(b)  Delete  the  California  Mastitis  Test 
as  an  acceptable  screening  test. 

The  current  edition  of  SMEDP 
indicates  that  this  is  still  an  acceptable 
test  for  milk  of  individual  producers  or 
commingled  supplies.  It  also  categorizes 
the  test  as  one  that  has  been  subjected 
to  a  thorough  evaluation,  has  been 
widely  used,  and  has  thereby 
demonstrated  its  value  by  extensive 
application.  Therefore,  the  Department 
is  retaining  this  test  as  an  acceptable 
screening  test. 
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(c)  Delete  the  Membrane  Filter  DNA 
Somatic  Cell  Count  as  an  acceptable 
confirmatory  test. 

This  method  has  been  removed  as  a 
recognized  method  in  the  current  edition 
of  SMEDP.  Also,  the  sole  source  of  the 
reagents  used  in  the  test  has 
discontinued  production  of  the  reagents. 
The  Department  agrees  with  the 
suggestion  to  delete  this  method. 

(d)  Adopt  procedures  to  differentiate 
the  non-cell  particles  in  goat  milk  from 
cells  when  using  electronic  and  optical 
cell  counting  procedures. 

A  similar  request  was  considered  by 
the  1985  National  Conference  on 
Interstate  Milk  Shipments.  The  voting 
delegates  representing  state  regulatory 
agencies  unanimously  denied  the 
request.  Therefore,  the  Department 
believes  it  should  not  adopt  such 
changes  since  the  states  have  taken  this 
action. 

3.  Two  comments  requested  changes 
in  the  way  that  the  Direct  Microscopic 
Clump  (DMC)  count  for  commingled 
milk  is  ttiken  from  plant  storage  tanks 
and  utilized  in  determining  the  status  of 
a  plant  survey. 

The  DMC  count  requirement  was  not 
a  requirement  proposed  for  revision. 
However,  these  comments  will  be  made 
available  to  the  Dairy  Grading  Section, 
Dairy  Division.  Agricultiu-al  Marketing 
Service,  for  their  consideration  as  they 
evaluate  the  administrative  procedures 
for  carrying  out  the  regulations 
concerning  the  commingled  count 
requirement. 

4.  Two  comments  were  applicable 
only  to  the  revisions  in  the  Companion 
document.  "Milk  For  Manufacturing 
Purposes  and  its  Production  and 
Processing;  Recommended 
Requirements  for  Adoption  by  State 
Regulatory  Agencies,"  and  are  dealt 
with  in  that  document. 

The  one  comment  received  against  the 
revisions  was  based  on  current  costs  of 
producing  milk  and  religious  beliefs.  The 
Department's  surveilance  program  for 
the  state  in  which  this  producer  is 
located  has  determined  that  producers 
in  similar  situations  can  satisfactorily 
meet  the  revised  requirements. 

List  of  Subjects  in  7  CFR  Part  58 

Food  grades  and  standards,  Dairy 
products. 

PART  58— {AMENDED! 

In  consideration  of  the  foregoing,  7 
CFR  Part  58,  Subpart  B.  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Part  58  continues  to  read  as  follows: 


Authority:  Agricultural  Marketing  Act  of 
1946,  Sees.  203. 205, 60  Stat  1087,  lOOa  as 
amended:  7  U.S.C  1622, 1624. 

2.  In  S  58.101.  paragraph  (k)  is  revised 
to  read  as  follows: 

S  58.101    MMning  of  word*. 

(k)  Milk.  The  term  "milk"  shall 
include  the  following: 

(1)  Milk  is  the  lacteal  secretion, 
practically  free  from  colostrum, 
obtained  by  the  complete  milking  of  one 
or  more  healthy  cows.  The  cows  shall  be 
located  in  a  ModiHed  Accredited  Area, 
an  Accredited  Free  State,  or  an 
Accredited  Free  Herd  for  tuberculosis  as 
determined  by  the  Department.  In 
addition,  the  cows  shall  be  located  in 
States  meeting  Class  B  status  or 
Certified-Free  Herds  or  shall  be 
involved  in  a  milk  ring  testing  program 
or  blood  testing  program  under  the 
current  USDA  Brucellosis  Eradication 
Uniform  Methods  and  Rules. 

(2)  Goat  milk  is  the  lacteal  secretion, 
practically  free  from  colostrum, 
obtained  by  the  complete  milking  of  one 
or  more  healthy  goats.  The  goats  shall 
be  located  in  States  meeting  the  current 
USDA  Uniform  Methods  and  Rules  for 
Bovine  Tuberculosis  Eradication  or  an 
Accredited  Free  Goat  Herd.  Goat  milk 
shall  only  be  used  to  manufacture  dairy 
products  that  are  legally  provided  for  in 
21  CFR  or  recognized  as  non- 
standardized  traditional  products 
normally  manufactured  from  goats  milk. 

3.  Section  58.132  is  revised  to  read  as 
follows: 

958.132    Basis  for  dasslflcatiofi. 

The  quality  classiHcation  of  raw  milk 
for  manufactiuing  purposes  from  all 
individual  producers  shall  be  based  on 
the  following:  Organoleptic  examination 
(appearance  and  odor),  quality  control 
tests  for  sediment  content,  bacterial 
estimate,  somatic  cell  count,  and 
antibiotics.  All  milk  received  from 
producers  shall  not  exceed  the  Food  and 
Drug  Administration's  estabhshed  limits 
for  pesticide  and  herbicide  residues. 
Producers  shall  be  promptly  notified  of 
any  shipment  or  portion  thereof  of  their 
milk  that  fails  to  meet  any  of  these 
quality  speciHcations. 

4.  Section  58.133  is  revised  to  read  as 
follows: 

§58.133    MettKKto  for  quality  and 
wttolesomeness  determination. 

(a)  Appearance  and  odor.  The 
appearance  of  acceptable  raw  milk  shall 
be  normal  and  free  of  excessive  coarse 
sediment  when  examined  visually  or  by 
an  acceptable  test  procedure.  The  milk 
shall  not  show  any  abnormal  condition 


(including,  but  not  limited  to.  ciudled. 
ropy,  bloody  or  mastitic  condition),  as 
indicated  by  sight  or  other  test 
procedures.  The  odor  shall  be  fresh  and 
sweet.  The  milk  shall  be  free  from 
objectionable  feed  and  other  off^-odors 
that  adversely  affect  the  finished 
product 

(b)  Abnormal  milk.  (1)  A  laboratory 
examination  for  the  presence  of  somatic 
cells  shall  be  made  on  all  patrons'  milk 
at  least  4  times  in  each  &-month  period 
at  irregular  intervals. 

(2)  A  confirmatory  test  for  somatic 
cells  shall  be  done  when  a  herd  milk 
sample  exceeds  any  of  the  following 
screening  test  results: 

(i)  California  Mastitis  Test — Weak 
Positive  (CMTl-t-). 

(ii)  Wisconsin  Mastitis  Test— WMT 
value  of  19  mm. 

(3)  The  confirmatory  test  for  somatic 
cells  shall  be  performed  by  using  one  of 
the  following  procedures: 

(i)  Direct  Microscopic  Somatic  Cell 
Count  (Single  Strip  Procedure).  Pyronin 
Y-methyl  green  stain  shall  be  used  for 
goat  milk, 
(ii)  Electronic  Somatic  Cell  Coimt 
(iii)  Optical  Somatic  Cell  Count 

(4)  The  results  of  the  confirmatory  test 
for  somatic  cells  shall  be  the  official 
result. 

(5)  Whenever  the  confirmatory 
somatic  cell  coiuit  indicates  the 
presence  of  more  than  1,000.000  somatic 
cells  per  ml.,  the  following  procedures 
shall  be  apphed: 

(i)  The  producer  shall  be  notified  with 
a  warning  of  the  excessive  somatic  cell 
count 

(ii)  Whenever  two  of  the  last  four 
consecutive  somatic  cell  counts  exceed 
1,000,000  per  ml.,  the  appropriate  state 
regulatory  authority  shall  be  notified 
and  a  written  notice  given  to  the 
producer.  This  notice  shall  be  in  effect 
as  long  as  two  of  the  last  four 
consecutive  samples  exceed  1,000,000 
per  ml. 

(6)  An  additional  milk  sample  shall  be 
taken  after  a  lapse  of  3  days  but  within 
21  days  of  the  notice  required  in 
paragraph  (b)(5)(ii)  of  this  section.  If  this 
sample  also  indicates  a  high  somatic  cell 
count  the  patron's  milk  shall  be  rejected 
until  satisfactory  compliance  is 
obtained.  A  temporary  status  may  be 
approved  by  the  appropriate  state 
regulatory  agency  whenever  an 
additional  sample  of  herd  milk  is  tested 
and  found  satisfactory.  The  producer 
may  be  fully  reinstated  when  three  out 
of  four  consecutive  tests  have  counts  of 
1,000,000  or  less  somatic  cells  per  ml. 
The  samples  shall  be  taken  at  a  rate  of 
not  more  than  two  per  week  on  separate 
days  within  a  3-week  period. 
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(c)  Antibiotics.  At  least  4  times  in  6 
months,  at  irregular  intervals,  each 
producer's  milk  or  commingled  sample 
representing  all  producers  shall  be 
tested  for  antibiotic  residues  using  an 
officially  recognized  test  procedure.  All 
individual  samples  shall  be  tested  when 
the  commingled  sample  is  positive. 
When  an  individual  producer  shows  a 
positive  test,  the  milk  shall  be 
immediately  rejected  from  all  markets 
and  shall  not  be  accepted  until  a 
subsequent  test  is  negative. 

5.  In  S  58.134.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  58. 1 34    Sediment  content 

(a)  Method  of  testing.  Methods  for 
determining  the  sediment  content  of  the 
milk  of  individual  producers  shall  be 
those  described  in  the  latest  edition  of 
Standard  Methods  for  the  Examination 
of  Dairy  Products.  Sediment  content 
shall  be  based  on  comparison  with 
applicable  charts  of  the  United  States 
Sediment  Standards  for  Milk  and  Milk 
Products.  Subpart  T,  §  58.2728  through 

^  58.2732.  of  this  part. 

(b)  Sediment  content  classification. 
Milk  shall  be  classified  for  sediment 
content,  regardless  of  the  results  of  the 
appearance  and  odor  examination 
required  in  S  58.133(a),  as  follows: 

USDA  Sediment  Standard 

No.  1  (acceptable] — not  to  exceed  0.50  mg. 
or  equivalent. 

No.  2  (acceptable) — not  to  exceed  1.50  mg. 
or  equivalent. 

No.  3  (probaf ional.  not  over  10  days) — not 
to  exceed  2.50  mg.  or  equivalent. 

No.  4  (reject)— over  2.50  mg.  or  equivalent. 

6.  In  S  58.135.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§58.135    Bacterial  estimate. 

(a)  Method  of  testing.  Methods  for 
determining  the  bacterial  estimate  of  the 
milk  of  individual  producers  shall  be 
those  described  in  the  latest  edition  of 
Standard  Methods  for  the  Examination 
of  Dairy  Products- 

(b)  Bacterial  estimate  classification. 
Milk  shall  be  classified  for  bacterial 
estimate  by  one  of  the  following 
methods: 


Bacterial  mtcnala 

classification 


No.  1 

No.  2.„ 

Undergrada.. 


OifBCt  Microscopic  count  standard 
plate  count  or  ptale  loop  count 


Not  ovar  500,000  pet  ml 
No«  ovw  1.000.000  pw  ml 
Owar  1.000,000  par  ml. 


$58,322    Cream. 

Cream  separated  at  an  approved  plant 
and  used  for  the  manufacture  of  butter 
shall  have  been  derived  from  raw 
material  meeting  the  requirements  as 
listed  under  SS  58.132  through  58.138  of 
this  subpart. 

Signed  at  Washington,  D.C  on:  August  22. 
1985. 

William  T.  Manley, 

Deputy  Administrator.  Marketing  Programs. 
(FR  Doc.  85-20442  Filed  8-26-85;  8:45  am] 
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7.  S  58.322,  is  revised  to  read  as 
follows: 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
(Docket  No.  85-348] 

Mediterranean  Fruit  Fly.  Removal  of 
Quarantine  and  Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Interim  rule. 

summary:  This  document  removes  from 
the  Domestic  Quarantine  Notices 
"Subpart — Mediterranean  Fruit  Fly" 
quarantine  and  regulations  which 
quarantined  Florida  and  imposed 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  a  regulated 
area  in  Dade  County.  Florida.  The 
quarantine  and  regulations  were 
established  for  the  purpose  of 
preventing  the  artificial  spread  of  the 
Mediterranean  fruit  fly  into  noninfested 
areas  of  the  United  States.  It  has  been 
determined  that  all  infestations  ef 
Mediterranean  fruit  fly  in  Florida  have 
been  eradicated  and  the  quarantine  and 
regulations  are  no  longer  necessary.  The 
effect  of  this  action  is  to  delete 
restrictions  on  the  interstate  movement 
of  previously  regulated  articles  from  the 
previously  regulated  area  in  Dade 
County. 

DATES:  Effective  date  of  this  amendment 
August  27, 1985.  Written  comments 
concerning  this  interim  rule  must  be 
received  on  or  before  October  28, 1985. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel. 
Direector.  Regulatory  Coordination 
Staff.  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  6505  Belcrest  Road,  Room 
728,  Federal  Buildi.ng,  Hyattsville,  MD 
20782.  Written  comments  received  may 
be  inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays. 


FOR  FURTMCR  INFORMATION  CONTACT 

B.  Glenn  Lee.  Assistant  Director,  Survey 
and  Emergency  Response  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  Room  611. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  Md  20782.  (301).  436-6365. 
SUPPLEMENTARY  INFORMATION: 
Emergency  Actioo 

Harvey  L  Ford.  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  a  public 
comment  period  because  otherwise 
there  would  be  imnecessary  restrictions 
imposed  on  the  interstate  movement  of 
certain  articles.  This  situation  requires 
immediate  action  to  delete  such 
unnecessary  restrictions. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  will  be 
solicited  for  60  days  after  publication  of 
this  document  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Background 

A  document  published  in  the  Federal 
Register  on  May  8. 1985  (50  FR  19313- 
19321]  set  forth  an  interim  rule  amending 
Part  301  (Domestic  Quarantine  Notices) 
of  Title  7  of  the  Code  of  Federal 
Regulations  (7  CFR  Part  301)  by  adding  a 
new  subpart  captioned  "Subpart — 
Mediterranean  Fruit  Fly"  quarantine 
and  regulations  (7  CFR  301.78  et  seq.; 
referred  to  below  as  the  regulations). 
The  document  of  May  8  quarantined  the 
State  of  Florida  and  established 
regulations  restricting  the  interstate 
movement  of  regulated  articles  out  of  a 
regulated  area  in  Dade  County.  Florida, 
in  order  to  prevent  the  artificial  spread 
interstate  of  Mediterranean  fruit  fly. 
This  document  deletes  all  of  Subpart — 
Mediterranean  Fruit  Fly  from  Part  301. 

The  regulations  designated  a  large 
number  of  fruits,  nuts,  vegetables,  and 
berries  as  regulated  articles  and  a 
portion  of  Dade  County  in  Florida,  as  a 
regulated  area.  No  other  area  was 
designated  as  a  regulated  area. 
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Based  on  trapping  and  sampling 
surveys  conducted  by  inspectors  of  the 
U.S.  Department  of  Agriculture  and 
State  agencies  of  Florida,  it  has  now 
been  determined  that  the  Mediterranean 
fhiit  fly  no  longer  occurs  in  Dade 
County.  Specifically,  the  last  finding  of 
hiiit  flies  was  made  on  April  9, 1985. 
Since  then  no  other  fruit  flies  or  other 
evidence  of  an  infestation  has  been 
found.  Based  on  Departmental  expertise, 
it  has  been  determined  that  sufficient 
time  has  passed  without  finding 
additional  fruit  flies  or  other  evidence  of 
an  infestation  to  conclude  that  an 
infestation  no  longer  exists  in  Dade 
County. 

Further,  trapping  and  sampling 
surveys  indicate  that  the  Mediterranean 
fruit  fly  does  not  exist  in  any  other  place 
in  the  United  States. 

Under  these  circumstances  there  is  no 
longer  a  basis  for  imposing  restrictions 
on  the  movement  of  articles  from  any 
area  in  Florida  or  elsewhere  in  the 
United  States  because  of  the 
Mediterranean  fruit  fly.  Therefore,  in 
order  to  relieve  unnecessary  restrictions 
on  the  interstate  movement  of  certain 
articles,  it  is  necessary  to  amend  7  CFR 
Part  301  by  removing  Subpart — 
Mediterranean  Fruit  Fly  from  the 
Domestic  Quarantine  Notices. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  100 
million  dollars;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  amendment  deletes  restrictions 
that  had  been  imposed  on  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  Dade  County,  Florida, 
approximately  90  square  miles  in  size.  It 


appears  that  there  is  very  little 
commercial  activity  that  occurs  in  this 
area.  Specifically,  it  is  comprised  of 
private  residences;  small  entities, 
including  approximately  75  nurseries 
and  70  retail  stores;  125  street  vendors 
and  open  fruit  stands;  and  fewer  than  10 
premises  with  orchards  and  vegetable 
plots  (ranging  in  size  from  1/2  acre  to  15 
acres).  Most  regulated  articles  sold  by 
small  entities  in  this  area  are  moved 
solely  in  intrastate  commerce.  Further, 
the  retail  shops  and  nurseries  sell  other 
items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any,  of 
deleting  restrictions  on  the  interstate 
movement  of  articles  sold  by  these 
entities  appears  to  be  minimal. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V,  48  FR  29112,  June  24, 1983;  49  FR 
22675,  May  31, 1984;  50  FR  14088,  April 
10, 1985) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities, 
Mediterranean  Fruit  Fly,  Plant  diseases. 
Plant  pests.  Plants  (Agriculture), 
Quarantine,  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  ISOee.  ISOff,  161, 
162  and  164-167;  7  CFR  2.17,  2.51  and  371.2. 

2.  "Subpart— Mediterranean  Fruit  Fly" 
(7  CFR  301.78  through  301.78-10)  is 
removed. 

Done  at  Washington,  DC,  this  22nd  day  of 
August  1985. 
WUliam  F.  Helms, 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  85-20396  Filed  8-26-85:  8:45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  908 
(Valencia  Orange  Reg.  359] 

Valencia  Oranges  Grown  in  Arizona 
and  Designated  Part  of  California; 
Limitation  of  Handling 

AQENCV:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 


JMI 


summary:  Regulation  359  establishes 
the  quantity  of  fresh  California-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  August  30- 
September  5, 1985.  The  regulation  is 
needed  to  provide  for  orderly  marketing 
of  fresh  Valencia  oranges  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 

date:  Regulation  359  (§  908.659)  is 
effective  for  the  period  August  30- 
September  5, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyli  Chief,  Fruit  Branch. 
F&V.  AMS,  USDA,  Washington,  D.C. 
20250,  telephone:  202-447-5975. 

SUPPl£MENTARY  INFORMATION: 

Findings 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  regulation  is  issued  under 
Marketing  Order  No.  908,  as  amended  (7 
CFR  Part  908),  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
designated  part  of  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Valencia 
Oranges  Administration  Committee 
(VOAC)  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  regulation  is  consistent  with  the 
marketing  policy  for  1984-85.  The 
committee  met  publicly  on  August  20,    - 
1985,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
Valencia  oranges  for  the  specified  week. 
The  committee  reports  that  demand  for 
Valencia  oranges  continues  to  be  slow. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  there  is 
insufficient  time  between  the  date  when 
information  upon  which  the  regulation  is 
based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  To 
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effectuate  the  declared  policy  of  the  act. 
it  is  necessary  to  make  the  regulatory 
provisions  effective  as  specified,  and 
handlers  have  been  notified  of  the 
regulation  and  its  effective  date. 

List  of  SubjecU  in  7  CFR  Part  908 

Marketing  agreements  and  orders. 
California,  Arizona.  Oranges  (Valencia). 

PART  90a-[AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  908  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  908.659  is  added  to  read  as 
follows: 

$908,659    Valencia  Orang*  RcgulatkMi  359. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period 
August  30. 1985.  through  September  5. 
1985,  are  established  as  follows: 

(a)  District  1: 240.000  cartons: 

(b)  District  2: 410.000  cartons; 

(c)  District  3:  Unlimited  cartons. 

Dated:  August  22. 1985. 
William  J.  Doyle. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketii\g  Service. 
[FR  Doc.  85-20438  Filed  8-2&-85;  8:45  am] 

WLUMQ  CODE  S410-02-M 


7  CFR  Part  921 

Handling  of  Fresh  Peaches  Grown  In 
Designated  Counties  In  Washington 

agency:  Agricultural  Marketing  Service. 
USDA. 


Deputy  Administrator.  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  interim  final  rule  became 
effective  on  July  1. 1985,  and  was 
published  in  the  Federal  Register  (SO  FR 
27411)  on  July  3. 1985.  The  rule  revised 
9  921.318  (Peach  Regulation  18)  under 
Marketing  Order  921  establishing  grade 
and  size  requirements  for  Washington 
peaches  effective  July  1, 1985.  It 
provided  that  for  the  period  ending 
March  31, 1986,  peaches  which  grade 
Washington  No.  2  Grade  or  better  may 
be  handled  if  they  are  packed  in  the 
western  lug  box.  Prior  to  July  1, 1985. 
such  peaches  packed  in  the  western  lug 
box  or  standard  peach  box  were 
required  to  grade  Washington  Fancy 
Grade  or  better.  The  grade  requirement 
relaxation  is  intended  to  maximize  the 
marketing  of  fresh  peaches  of  suitable 
quality  to  producers  and  consumers.  The 
rule  provided  that  interested  persons 
could  file  written  comments  through  July 
31. 1985.  none  of  which  were  received. 

The  Washington  peach  regulation  was 
based  upon  the  recommendation  of  the 
Washington  Fresh  Peach  Marketing 
Committee  comprised  of  Washington 
peach  producers  and  handlers,  and  was 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  921,  as 
amended  (7  CFR  Part  921).  regulating  the 
handling  of  peaches  grown  in 
Washington.  The  agreement  and  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674). 


ACnow;  Finalization  of  interim  final  rule.      ^'*  °'  Subjects  in  7  CFR  Part  921 

summary:  The  Department  of 
Agriculture  (USDA)  has  decided  to 
leave  in  effect  an  interim  final  rule 
which  relaxed  the  grade  requirements 
for  certain  shipments  of  Washington 
peaches.  These  changes  are  designed  to 
maximize  the  marketing  of  fresh 
peaches  of  suitable  quality  in  the 
interest  of  producers  and  consumers. 
EFFECTIVE  DATE:  September  26. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA.  Washington.  D.C. 
20250.  telephone:  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 

finalization  of  an  interim  final  rule  has 
been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291,  and  has  been  designated  a 
"non-major"  rule.  William  T.  Manley, 


Marketing  Agreements  and  Orders, 
Washington.  Peaches. 

PART  921— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  921  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  The  interim  final  rule  published  in 
the  Federal  Register  (50  FR  27411) 
revising  S  921.318  is  adopted  as  a  final 
rule. 

Dated:  August  22, 1985. 
William  J.  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  85-20439  Filed  8-26-85;  8:45  am] 

WLUNO  CODE  3410-03HM 


7  CFR  Part  967 

Celery  Grown  In  Florida;  HandNng 
Regulation 

AOENCY:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 


SUMMARY:  This  handling  regulation 
establishes  the  quantity  of  Florida 
celery  to  be  marketed  fresh  during  the 
1985-86  season,  with  the  objective  of 
assuring  adequate  supplies  and  orderly 
marketing. 

effective  date:  August  27, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  B.  Wendland,  Vegetable  Branch. 
F&V,  AMS,  USDA.  Washington.  D.C. 
20250  (202)  447-5432. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"nonmajor"  rule.  Purusant  to 
requirements  set  forth  in  the  Regulatory 
Flexibility  Act  (RFA)  William  T. 
Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Marketing  Agreement  No.  149  and 
Order  No.  967,  both  as  amended, 
regulate  the  handling  of  celery  grown  in 
Florida.  The  program  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  The  Florida  Celery  Committee, 
estabhshed  under  the  order,  is 
responsible  for  local  administration. 

This  regulation  is  based  upon  the 
unanimous  recommendations  made  by 
the  committee  at  its  public  meeting  at 
Orlando  on  May  23. 

The  committee  recommended  a 
Marketable  Quantity  of  approximately 
6.9  million  crates  of  fresh  celery  for  the 
1985-86  season.  This  recommendation  is 
based  on  the  appraisal  of  the  expected 
supply  and  prospective  market  demand. 

Notice  of  the  proposed  regulation  was 
published  in  the  July  11  Federal  Register 
(50  FR  28210)  inviting  written  comments 
by  August  12, 1985.  A  conmient  was 
received  from  Anthony  R  Conte.  City 
Councillor,  Revere,  Massachusetts, 
objecting  to  the  proposal  and  marketing 
orders  in  general.  His  comment  was 
fully  considered  but  rejected  as 
inconsistent  with  the  policy  of  the  act 
and  purposes  of  the  order. 

The  Marketable  Quantity  is  about  35 
percent  more  than  the  approximately  5.1 
million  crates  marketed  fresh  during  the 
season  which  ended  July  31, 1985.  Each 
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producer  registered  pursuant  to 
S  967.37(0  will  have  an  allotment  equal 
to  100  percent  of  his/her  historical 
marketings.  This  recommendation 
provides  the  industry  an  opportunity  to 
(1)  produce  to  its  fullest  capacity  for  the 
beneRt  of  the  consumer,  and  [2] 
determine  its  actual  or  potential 
maximum  production  capacity. 

As  required  by  5  9e7.37(d)ll)  a  reserve 
of  six  percent  of  the  1984-85  total  Base 
Quantities  is  authorized  for  new 
producers  and  for  increases  by  existing 
producers.  One  application  for  a  new 
base  of  140,000  crates  was  received  and 
approved. 

Findings 

On  the  basis  of  ail  considerations  it  is 
hereby  determined  that  this  regulation 
will  tend  to  effectuate  the  declared 
policy  of  the  scL 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  section  until  30 
days  after  publication  in  the  Federal 
Register  (5  U.S.C  553)  in  that  (1) 
adequate  notice  has  been  given  of  the 
requirements  of  this  regulation  through 
publicity  in  the  production  area  and  by 
publication  in  the  July  11  Federal 
Register,  (2]  the  regulation  should 
become  effective  as  early  as  possible  in 
the  marketing  year  which  begins  August 
1,  so  producers  and  handlers  will  be 
afforded  maximum  time  in  which  to  plan 
their  operations;  and  (3]  compliance 
with  this  section,  which  is  similar  to 
those  issued  in  previous  seasons, 
requires  no  special  preparation  by 
handlers  which  cannot  be  completed 
prior  to  the  time  actual  handling  of 
harvested  celery  begins,  generally  in  the 
latter  part  of  October. 

List  of  Subjects  in  7  CFR  Part  gS7 

Marketing  agreements  and  orders. 
Celery,  Florida. 

(Sees.  1-19.  48  Stat  31.  as  amended;  7  US.C. 
601-«74) 

PART  9S7--{  AMENDED] 

§967.320    [RemovMl] 

Section  S  967.320  {«  PR  33204.  August 
22, 1984)  is  removed  and  a  new  i  987.321 
is  added  as  follows: 

§  967.321    Handling  Regulation;  Itarfcetalito 
Quantity;  and  UnHorm  Percentage  for  ttie 
1985-68  Season  ending  July  31, 1966. 

(a)  The  Marketable  Quantity 
established  under  S  967.36(a)  is  6.929,738 
crates  of  celery. 

(b)  As  provided  in  5  967.38(3),  the 
Uniform  Percentage  shall  be  100  percent. 

(c)  Pursuant  to  {  967.38(b)  no  handler 
shall  handle  any  harvested  celery  unless 
it  is  within  the  Marketable  Allotment  of 


a  producer  who  has  a  Base  Quantity  and 
such  producer  authorizes  the  first 
handler  tfaerecrf  to  handle  it. 

(d)  As  required  by  f  967.37(dKl)  a 
reserve  of  six  percent  of  tlw  total  Base 
Quantities  is  hereby  authorised  for  (1) 
new  producers  and  (2)  increases  for 
existing  Base  Quantity  holders. 

(e)  Terms  used  herein  shall  have  the 
same  meaning  as  when  used  in  the  said 
marketixxg  a^«ement  and  order. 

Dated:  August  22. 1985. 
William  |.  Doy4a. 

A  cling  Deputy  Director.  Fruit  and  Vegetable 
Divieion.  AgriculUtral  Marketing  Service. 
(FR  Doc.  85-20443  Fikd  S-26-8S:  &-45  am) 

BILUNG  OOOC  34t»-<B-M 


&»ny  comply.  Except  as  to  any 
provisions  that  may  be  stayed  by  the 
filing  of  proper  objections,  voluntary 
compliance  with  this  final  regulation, 
including  any  required  labehng  changes 
may  begin  October  28. 1985.  G^t^ctions 
by  September  26. 1985. 

ADDRESS:  Written  objections  to  tite 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administratioa,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
F.  Leo  Kauffman.  Center  for  Food  Safety 
and  Applied  ^'utri^,on  (HFF-214),  Food 
and  Drug  Administration,  200  C  SL  SW.. 
Washington.  DC  20204,  202-485-0107. 

8UPPUEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION        Background 


Federal  Aviation  Administrafion 
14  CFR  Part  71 

[Airspace  Docket  No.  t5-AGL-15] 
Alteration  of  Control  Zone;  Ohio 

Correction 

In  FR  Doc.  85-18553  be^nning  on  page 
32393  in  the  issue  of  Monday,  August  12, 
1985,  in  the  third  coliHnn  of  pa^  32393, 
and  the  first  column  of  page  3Z394, 
onrect  the  spelling  of  "Richenbacker 
Airport"  to  read  "Rickenbacko-  Airport" 
each  time  it  appears. 

MLUNQCooc  tses-et-a 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  145 
[Docket  No.  77P-0300] 

Canned  Peaches;  Standard  of  Quality 

agency:  Food  and  Drug  Administration. 
ACnoM  Final  rale. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
U.S.  standard  of  quality  for  canned 
peaches  to  include:  (1)  A  uniformity  of 
size  requirement  for  whole,  halves,  and 
quarter  styles  based  on  the  diameter  of 
the  units;  (2)  a  limitation  on  pits  and 
pieces  of  pit;  and  (3)  requirements  for 
chunky  style.  This  action  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers  and  fecilitate  interaatioDal 
trade. 

DATES:  Effective  July  1, 1987,  all  affected 
products  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  on  or  after  this  date  shall 


JMI 


In  the  Federal  Register  of  August  28. 
1980  (45  FR  56823).  FDA  published  a 
proposal  to  amend  the  standard  of 
quality  for  canned  peaches  (21  CFR 
145.170(b))  in  consideration  of  the 
quality  provisions  of  the  Recommended 
International  Standard  for  Canned 
Peaches.  First  Revision,  1975{CAC/RS 
14-1969)  (Codex  standard)  axid  petitions 
by  Libby,  McNeill  &  Libby.  Ina, 
California  League  of  Food  Processors 
(formerly  the  Canners  League  of 
California),  and  the  Food  Safety  and 
Quality  Service,  United  States 
Department  of  Agriculture  (USDA). 
Interested  persons  were  given  until 
October  27. 1980,  to  comment  on  the 
proposal  The  agency  published  a  final 
rule  addressing  part  of  the  proposal  in 
the  Federal  Register  of  June  26. 1981  (46 
FR  33U27).  In  that  same  issue  of  the 
Federal  Register,  the  agency  reopened 
and  extended  to  April  27.  1982  the 
comment  period  (see  46  FR  33055;  June 
26, 1981)  to  permit  the  submission  of 
data  by  the  affected  industry  on  its 
ability  to  meet  the  unifonnity  of  size  and 
pit  and  pit  fragments  limitation. 

Comments 

Two  comments  were  received  on  the 
proposal  Based  on  data  develc^ed 
during  the  extended  comment  period, 
the  comments  supported  the  uniformity 
of  size  requirement  but  ai:gued  that  the 
limitation  on  trimmed  units  should  not 
be  applicable  to  the  chunky  stjle 
because,  by  definition,  chunky  style 
canned  peaches  are  not  distinctively  or 
uniformly  shaped.  The  whole,  halves. 
quarters,  and  shoes  styles  of  canned 
peaches  are  uniformly  shaped  to 
conform  to  the  descriptive  name  for,  and 
the  normal  shape  of,  the  peach  unit. 

FDA  agrees  with  the  comments  and 
has  revised  §  145.170(b)(l)(vi) 
accordingly. 
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The  comments  also  recommended  that 
FDA  adopt  the  pit  and  pit  fragment 
tolerance  in  the  1962  USDA  voluntary 
grade  standards,  in  lieu  of  the  Codex 
requirement,  for  canned  clingstone  and 
canned  freestone  peaches  because  the 
proposed  pit  and  pit  fragments 
limitations  do  not  reflect  current  good 
manufacturing  practice.  In  support  of 
their  position,  the  comments  included 
data  that  show  that  up  to  34  percent  of 
the  clingstone  peaches  examined  in  July 
1981  would  not  comply  with  the 
proposal. 

FDA  has  carefully  reviewed  the 
comments  and  the  submitted  supporting 
data.  The  record  shows  that  the  1962 
USDA  voluntary  grade  standards  are 
reasonable  and  describe  current  good 
manufacturing  practice  more  accurately 
than  do  the  proposed  Codex  standards 
or  other  available  standards.  FDA 
believes  that  the  inclusion  in  FDA's  rule 
of  the  1962  USDA  voluntary  standards 
will  protect  consumers  and  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers.  FDA  has  revised 
§  145.170(b)  (l)(viii)  and  (3)  accordingly. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354  (5  U.S.C. 
601)),  FDA  has  considered  the  effect  that 
this  final  rule  would  have  on  small 
entities  including  small  businesses  and 
has  determined  that  this  final  rule  would 
have  no  adverse  effects  because,  based 
on  the  comments  received,  industry 
considers  these  requirements,  as 
revised,  to  be  current  good 
manufacturing  practice.  Therefore,  FDA 
certifies  that  this  action  will  not  have  a 
significant  economic- impact  on  a 
substantial  number  of  small  entities. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  26, 1985 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 


waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Notice  of  the  filing  of  objections  or  lack 
thereof  will  be  published  in  the  Federal 
Register. 

List  of  Subjects  in  21  CFR  Part  145 

Canned  fruits.  Food  standards,  Fruits. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  145  is  amended 
as  follows: 

PART  145— CANNED  FRUITS 

1.  The  authority  citation  for  21  CFR 
Part  145  continues  to  read  as  follows: 

Authority:  Sees.  401,  701,  52  Stat.  1046  as 
amended,  1055-1056  as  amended  (21  U.S.C. 
341,  371);  21  CFR  5.10. 

2.  In  §  145.170  by  revising  paragraph 
(b),  to  read  as  follows: 

§  145.170    Canned  peach**. 

***** 

(b)  Quality.  (1)  The  standard  of 
quality  for  canned  peaches  is  as  follows: 

(i)  Maturity.  All  units  tested  in 
accordance  with  the  method  prescribed 
in  paragraph  (b)(2)  of  this  section  are 
pierced  by  weight  of  not  more  than  300 
grams  (10.6  ounces). 

(ii)  Minimum  size.  In  the  case  of 
halves  and  quarters  styles,  the  weight  of 
each  unit  is  not  less  than  17  grams  (0.6 
ounce)  and  8.5  grams  (0.3  ounce), 
respectively. 

(iii)  Uniformity  of  size — [a]  Whole, 
halves,  and  quarters.  In  the  case  of 
whole,  halves,  and  quarters  styles,  the 
diameter  (width)  of  the  largest  unit  is 
not  more  than  1.5  centimeters  (0.6  inch) 
greater  than  the  diameter  (width)  of  the 
smallest  unit.  In  containers  with  more 
than  20  units,  2  units  may  be 
disregarded  in  making  the 
determination.  Where  a  unit  has  broken 
in  the  container,  the  combined  broken 
pieces  are  to  be  reassembled  to 
approximate  a  single  unit  of  the 
appropriate  style. 

{b)  Chunky.  In  the  case  of  chunky 
style,  not  more  than  25  percent  of  the 
drained  weight  of  the  contents  of  the 
container  consists  of  units  that  will  pass 
through  an  opening  13  millimeters  (0.5 
inch)  wide  or  that  are  more  than  44 
millimeters  (1.75  inches)  along  the 
longest  cut  edge. 

(iv)  Peel.  Not  more  than  15  square 
centimeters  aggregate  area  of  peel  per 
1,000  grams  (1.05  square  inches  per  16 


ounces)  of  net  weight.  Include  any  peel 
adhering  to  the  peach  or  loose  in  the 
container. 

(v)  Blemished  units.  Not  more  than  20 
percent  by  count  of  the  units  in  the 
container  are  blemished,  e.g.,  with  scab. 
hail  injury,  discoloration,  or  other 
abnormalities.  Blemished  units  are  units 
which  contain  surface  discolorations 
that  definitely  contrast  with  the  overall 
color  and  may  penetrate  into  the  fiesh. 

(vi)  Trimmed  units.  In  the  case  of 
whole,  halves,  quarters,  and  slices 
styles,  all  units  are  untrimmed  or  are  so 
trimmed  as  to  preserve  normal  shap>e  of 
the  units. 

(vii)  Crushed  or  broken  units.  In  the 
case  of  whole,  halves,  halves  and 
pieces,  quarters,  slices,  dice  and  chunky 
styles,  not  more  than  5  percent  by  count 
of  the  units  in  containers  of  20  or  more 
units  and  not  more  than  1  unit  in 
containers  of  fewer  than  20  units  are 
crushed  or  broken.  A  unit  that  has  lost 
its  normal  shape  because  of  ripeness 
and  bears  no  mark  of  crushing  shall  not 
be  considered  crushed  or  broken. 

(viii)  Pits  and  pieces  of  pit.  In  the  case 
of  all  styles,  except  whole  peaches  and 
when  whole  peach  pits  or  peach  kernels 
are  used  as  seasoning  ingredients,  there 
is  not  more  than  one  loose  pit  or  one 
loose  large  hard  piece  of  pit  (10 
millimeters  (%  inch)  or  laiger)  or  one 
unit  of  peach  (e.g.,  peach  half  or  peach 
slice)  to  which  one  or  more  large  hard 
pieces  of  pit  are  attached  per  5.67 
kilograms  (200  ounces)  net  weight  In 
addition,  there  is  not  more  than  three  of 
any  one  or  any  combination  of  two  or 
more,  per  2.83  kilograms  (100  ounces) 
net  weight  of  the  following:  {a)  A  unit  to 
which  one  or  more  small  hard  pieces  of 
pit  less  than  10  millimeters  (%  inch)  but 
not  less  than  1.6  millimeters  (Vie  inch) 
are  attached,  [h]  a  unit  to  which  three  or 
more  small  pieces  of  pit  less  than  1.6 
millimeters  (Vie  inch)  are  attached,  or 
(c)  a  loose  small  hard  piece  of  pit  less 
than  10  millimeters  (%  inch). 

(2)  Canned  peaches  shall  be  tested  by 
the  following  method  to  determine 
whether  or  not  they  meet  the 
requirements  of  paragraph  (b)(l)(i)  of 
this  section:  So  trim  a  test  piece  from  the 
unit  as  to  fit.  with  peel  surface  up,  into  a 
supporting  receptacle.  If  the  unit  is  of 
different  firmness  in  different  parts  of  its 
peel  surface,  trim  the  piece  from  the 
firmest  part.  If  the  piece  is  unpeeled. 
remove  the  peel.  The  top  of  the 
receptacle  is  circular  in  shape,  of  29 
millimeters  (1.125  inches)  inside 
diameter,  with  vertical  sides;  or 
rectangular  in  shape,  19  millimeters  (0.75 
inch)  by  25  millimeters  (1  inch)  inside 
measurements,  with  ends  vertical  and 
sides  sloping  downward  and  joining  at 
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the  center  al  a  vertical  depth  of  19 
millimeters  (0.7S  incfa).  Uaie  the  orcvlar 
receptacle  for  testing  units  of  such  size 
that  a  test  piece  can  be  thmmed 
therefrom  to  fit  it  Use  the  rectaqguiar 
receptacle  for  testiog  other  aaita.  Test 
no  unit  fron  which  a  test  piece  tvith  a 
rectangular  peel  ttn^ce  at  least  13 
milliflieters  (0.51  inch]  by  25  millimeters 
(1  inch)  cannot  be  trimmed.  Test  the 
piece  l^  means  of  a  round  metal  rod  4 
miUimeters  (0.18  inch)  io  diaaseter.  To 
the  upper  end  of  the  rod  is  affixed  a 
device  to  which  weight  can  be  added. 
The  rod  is  held  vertically  by  a  support 
through  which  if  can  freely  move 
upward  or  c|p«vntrard.  The  lower  end  of 
the  rod  is  a  plaae  surface  to  which  the 
vertical  axis  of  the  rod  is  perpendicular. 
Adjust  the  combined  weight  of  the  rod 
and  device  to  100  grams  (3.S3  ounces). 
Set  the  receptacle  so  that  the  surface  of 
test  piece  is  held  horizootally.  Lower  the 
end  of  the  rod  to  the  approximate  center 
of  such  surface,  azid  add  weight  to  the 
device  at  a  uniform,  continuxHis  rate  of 
12  grams  (0.45  ouoce)  per  seoond  Hotil 
the  rod  pierces  the  test  piece.  Weigh  the 
rod  and  weighted  device.  Test  all  units 
in  containers  of  50  units  or  less,  except 
those  units  too  small  for  testing  or  too 
soft  for  trimming.  Test  at  least  50  units, 
taken  at  random,  in  containers  of  more 
than  50  units;  but  if  less  than  50  units 
are  of  sufficient  size  and  firmness  for 
testing,  test  those  which  are  of  sufficient 
size  and  finnoess. 

(3)  Determine  compliance  as  specified 
in  S  145.3(o)  except  diat  a  lot  shall  be 
deemed  to  be  in  compliance  for  peel, 
pits,  and  pieces  of  pit  based  on  the 
average  of  all  samples  analyzed 
according  to  the  sampling  plans  set  oat 
in  S  145.3(p). 

(4)  If  the  quahty  of  canned  peaches 
falls  below  the  standard  prescribed  in 
paragraph  (bKl)  of  this  section,  the  latiel 
shall  bear  the  general  statement  of 
substandard  quality  defined  in 

S  130.14(a)  of  this  diapter,  in  the  manner 
and  form  therein  specffied;  however,  if 
the  quality  of  the  canned  peaches  EaUs 
below  standard  with  respect  to  only  one 
of  the  factors  of  quality  specified  in 
para^^h  (bMl)  (i)  through  (viii)  ci  tfiis 
section,  there  may  be  substituted  for  the 
second  line  of  such  general  statement  of 
substandard  quality  ("Good  Food — Not 
High  Grade")  a  new  line,  as  specified 
after  the  corresponding  designation  of 
paragraph  (b)(1)  of  this  section  which 
the  canned  peaches  fail  to  meet,  as 
follows:  (i)  "Not  tender":  (ii)  "Small 
halves"  or  "Small  quarters"  as  the  case 
may  be:  (iii)  [a)  "N«xed  sizes";  (6) 
"Undersized  and/ or  oversized  pieces", 
(iv)  "Excess  peel":  (v)  "Blemished":  (vi) 
"Unevenly  trimaied":  (vii)  "Partly 


crushed  or  broken":  (viii)  Xontains  pits 
or  pit  fra^aents".  Such  attemative 
statement  shall  imnsediately  and 
ooBSfNcwMsiy  precede  or  {oHow. 
without  intervQihtg  written,  printed,  or 
graphic  matter,  the  name  "peiaches"  and 
any  words  and  statements  required  or 
authorized  Io  appear  with  such  name  by 
paragraph  (aX2)  of  this  section. 

Dated:  August  9, 1985. 

Mervin  H.  ShMHate, 

AcUng  Associate  Commissioner ptr 
Regulatory  Affairs. 

(FR  Doc.  85-20378  Filed  8-2B-8S:  8:45  am] 
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21  CFR  Part  558 

N«w  Aninud  Drugs  for  Use  in  Animal 
Feeds;  TykMin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administratian  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for 
Nutrias.  Inc..  providing  for  the 
manufacture  of  a  20-gram-per-pound 
tykrnin  premix  to  be  used  to  make 
complete  feeds  for  swine,  beef  cattle, 
and  chickens. 

EfFecnVS  DATE  August  Z7. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  RockviUe,  MD  20857,  301-443- 
1414. 

SUPFLQKNTARY  INFORMATION:  Nutrios. 
Inc..  Two  BreclcsvlDe  Conaaons,  8221 
Brecksville  Rd,  Brecksville,  OH  44141,  i« 
the  sponsor  of  a  saR>lement  to  NADA 
93-518  submitted  on  its  behalf  by  Elanoo 
Products,  Co.  The  supplement  provides 
for  the  manufacture  of  a  new  20-gram- 
per-pound  tylosin  premix  used  to  make 
complete  feeds  for  swine,  beef  cattle, 
and  chickens  for  use  as  in  21  CFR 
55a825(f)(l)(i)  through  (vi).  Nutrius,  Inc.. 
had  previously  received  approval  for  1-. 
2-,  4-,  5-,  8-.  10-,  and  40-gram-per-pound 
tylosin  premixes.  The  supplement  is 
approved  and  the  regulations  are 
amended  to  reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  f  514.11(eM2Kii)  (21 
CFR  514.11{e)(2Kii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Etodcets  Managemait  foanch 
{HFA-305),  Food  and  Drug 


Administration.  Rm.  4-62,  5600  Fishers 
Lane.  RockviHe.  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  imder  21 
CFR  25.24(dKl)(i)  (April  28. 1985:  50  FR 
16636]  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neitfier  an 
enviimnnental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Fart  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioaer 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Anthodty:  Sec  512,  82  Stat.  343-351  (21 
U.S.C  3e0b);  21  CFR  5.10  and  5.83. 

2.  In  S  558.625  by  revising  paragra{^ 
(b)(2]  to  read  as  follows: 

S  558.625    Tyioaki. 

(b)  *  *  * 

(2)  To  051359: 1, 2, 4.  5,  8. 10,  Za  and  40 

grams  per  pound,  paragraph  (fKl)0) 
through  (vi)  of  this  section. 
•        •        •        «        • 

Dated:  August  tO.  1985. 

Marvin  A.  Nmcross, 

A  cting  Associate  Director  for  Scientific 
Evaluation. 

[FR  Doc  85-20380  Filed  8-28-85;  8:45  am) 
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21 CFD  Part  558 

New  Anknel  Drugs  for  Use  in  AhIrmI 
Feeds;  BambennyciRs,  Monensln,  and 
Roxarsone 

AGENCY:  Food  and  Drug  Administration. 
ACnON:  Final  rule. 

SUMMARY:  The  Food  and  Drag 
AdministratiQn  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  suppiementel  new  anhnal 
drug  application  (NADA)  filed  by 
American  Hoechst  Corp.,  providing  for 
safe  and  effective  use  of  1  to  2  grams  (g) 
of  bambennycins  per  ton  of  complete 
broiler  feed  in  combination  with 
monensin  and  roxarsone. 

EFFECTIVE  DATE:  August  27. 1985. 
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FOR  FURTHEII  INFORMATKNt  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-128).  Food  and  Drug 
AdminisU-ation,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4317. 
SUPPUEMENTARY  INFORMATION: 

American  Hoechst  Corp^  Animal  Healttv 
Division.  Route  202-206  North. 
Somerville.  N)  08876.  is  the  sponsor  of 
NADA  98-341  which  provides  for 
combining  separately  approved 
bambermycins.  monensin.  and 
roxarsone  premixes  in  making  a 
complete  broiler  feed.  The  ciu-rently 
approved  complete  feeds  contain 
bambermycins.  1  g  per  ton;  monensin.  90 
to  110  g  per  ton:  and  roxarsone.  22.7  to 
45.4  g  per  ton;  used  for  increased  rate  of 
weight  gain,  improved  feed  efficiency, 
and  as  an  aid  in  the  prevention  of 
coccidiosis  caused  by  certain  Eimeria 
species.  This  supplement  provides  for 
increasing  the  complete  feed  use  level  of 
bambermycins  to  1  to  2  g  per  ton,  the 
level  currently  approved  for  the  drug 
alone  as  a  growth  promotant  in  broiler 
chicken  feed.  The  supplemental  NADA 
is  approved  and  the  regulations  are 
amended  accordingly.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)[ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d){l)(ii)  (April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Fart  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authoritjr:  Sec.  512.  82  Stat  343-351  (21 
U.S.C.  3eob):  21  CFR  5.10  and  5.83. 


2.  In  {  558.95  by  adding  new 
paragraph  (e)(l)(xiii)  to  read  as  follows: 

§  558.95    BamtMrmycins. 

(e)  *  *  • 

(1)  *  *  * 

(xiiij  Amount  per  ton.  Bambermycins. 
1  to  2  grams  plus  monensin.  90  to  110 
grams  plus  roxarsone.  22.7  to  45.4  grams 
(0.0025  to  0.005  percent). 

(o)  Indications  for  use.  For  increased 
rate  of  weight  gain;  as  an  aid  in 
prevention  of  coccidiosis  caused  by  E. 
necatrix,  E.  tenella,  E.  acervulina.  E. 
brunetti,  E.  mivati,  and  E.  maxima. 

[b]  Limitations.  See  paragraph 
{e)(l)(vii)(Z»)  of  this  section. 

3.  In  §  558.355  by  removing  the  word 
"[Reserved]"  from  paragraph  (f)(l)(xvii) 
and  adding  a  new  paragraph  to  read  as 
follows: 

§558.355    Monensin. 


(0*   *  * 

(xvii)  Amount  per  ton.  Monensin.  90  to 
110  grams  plus  bambermycins,  1  to  2 
grams  plus  roxarsone,  22.7  to  45.4  grams 
(0.0025  to  0.005  percent).  See 
§  558.9S(e)(l)(xiii)  of  this  chapter. 

Dated:  August  20. 1985. 

Marvin  A.  Norcross, 

Acting  Associate  Director  for  Scientific 
Evaluation. 

|FR  Doc.  85-20379  Filed  8-26-85:  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2640  and  2641 

Definitions;  Art>itration  of  Disputes  In 
Multiemployer  Plans 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  regulation  prescribes 
rules  and  procedues  for  the  arbitration 
of  disputes  between  employers  and 
multiemployer  pension  plan  sponsors 
concerning  employer  withdrawal 
liability  under  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended.  The  Act  provides  for  the 
resolution  of  those  disputes  through 
arbitration  and  directs  the  Pension 
Benefit  Guaranty  Corporation  to 
promulgate  fair  and  equitable 
procedures  for  the  conduct  of  the 
arbitration.  This  regulation  is  designed 
to  provide  procedures  to  facilitate 


prompt  resolution  of  disputes  by  an 
impartial  arbitrator. 

EFFECTIVE  DATS:  September  28. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  Hubbard.  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department.  Code  611. 2020  K  Street, 
NW..  Washington.  DC  20006.  202-254- 
4856  (202-254-8010  for  TTY  and  TDD). 
These  are  not  toll  free  numbers. 

SUPPLEMENTARY  INFORMATKMt:  On  )uly 

7. 1983.  the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  published  a 
proposed  rule  that  would  amend  29  CFR 
Part  2840,  Definitions,  and  add  a  new 
Part  2641,  Arbitration  of  Disputes  in 
Multiemployer  Plans  (48  FR  31251).  The 
proposed  rule  was  published  pursuant  to 
section  4221  of  the  &nployee  Retirement 
Income  Security  Act  of  1974,  as 
amended  by  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980  (the 
"Act").  SecUon  4221  (29  U.S.C.  1401) 
provides  that  arbitration  of  disputes 
between  an  employer  and  the  plan 
sponsor  of  a  multiemployer  plan 
concerning  withdrawal  liability  under 
sections  4201  through  4219  of  the  Act  (29 
U.S.C.  1381-1399)  shall  be  conducted  in 
accordance  with  fair  and  equitable 
procedures  to  be  promulgated  by  the 
PBGC. 

The  proposed  rule  provided  a  60-day 
period  for  public  comments  on  the 
regulatory  provisions.  In  addition,  the 
PBGC  specifically  invited  public 
comment  on  the  usefulness  of  a  PBGC- 
maintained  roster  of  qualified 
arbitrators.  Twenty  comments  were 
received  and  reviewed  by  PBGC  and 
many  of  the  suggestions  offered  have 
been  incorporated  in  this  final  rule. 
Comments  on  a  number  of  issues  were 
sharply  divided,  requiring  the  PBGC  to 
determine  which  of  conflicting  views 
would  best  fulfill  the  statutory  mandate 
that  the  PBGC  establish  fair  and 
equitable  procedures.  A  full  discussion 
of  the  comments  received  and  the 
reasons  for  adopting  or  not  adopting 
proposed  changes  follows.  In  addition, 
clarifying  changes  were  made  in  the 
regulation  where  necessary. 

PBGC  Roster  of  Arbitrators 

The  majority  of  comments  that 
addressed  the  issue  opposed  the 
maintenance  of  a  roster  of  qualified 
arbitrators  by  the  PBGC,  arguing  that 
such  a  roster  would  merely  duplicate 
those  already  maintained  by  private 
organizations.  The  PBGC  agrees  that 
there  is  no  convincing  evidence  of  the 
need  for  a  PBGC-maintained  roster  and 
therefore  will  not  implement  this 
proposal. 
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Section  2640.3    Definitions. 

One  comment  urged  that  the 
definition  of  "employer"  be  revised  to 
avoid  creating  any  inferences 
concerning  the  proper  parties  to  a 
withdrawal  liability  arbitration.  The 
PBGC  did  not  intend  any  such  inference 
and  has  revised  the  definition 
accordingly. 

Section  2641. 1    Purpose  and  scope. 

Several  comments  asked  what  impact 
the  final  regulation  would  have  on 
arbitrations  pending  on  its  elective  date 
and  on  plan  rules  governing  arbitration 
procedures.  The  PBGC  therefore  has 
revised  §  2641.1  to  address  these 
questions.  The  procedures  in  the  final 
regulation  will  apply  to  arbitration 
proceedings  that  are  initiated  on  or  after 
the  regulation's  effective  date.  Plans  will 
be  allowed  to  adopt  supplementary 
procedural  rules  that  are  consistent  with 
the  provisions  of  the  final  regulation,  but 
these  rules  will  be  binding  on  the  parties 
only  to  the  extent  determined  by  the 
arbitrator.  One  comment  asked  that 
plans  be  permitted  to  enforce  any 
procedural  rules  that  were  not  in  "direct 
conflict"  with  the  regulation.  The  PBGC 
has  not  adopted  this  suggestion,  because 
there  is  too  great  a  danger  of  unfairness 
if  plans  are  allowed  broad  discretion  to 
adopt  procedural  rules. 

Section  2641.2    Initiation  of  arbitration. 

Extension  of  time  limits  by  mutual 
agreement.  A  number  of  comments 
urged  that  the  parties  be  permitted  by 
mutual  agreement  to  defer  initiation  of 
arbitration,  citing  circumstances  under 
which  deferral  would  avoid  unnecessary 
burdens.  The  PBGC  agrees  that  there  is  . 
no  need  to  insist  upon  particular  time 
limits  when  all  parties  to  a  proceeding 
are  willing  to  waive  them  and  has 
revised  §  2641.2  accordingly. 

PBGCs  authority  to  prescribe  time 
limits.  One  comment  denied  that  the 
PBGC  has  the  authority  to  prescribe 
time  limits  in  the  procedures  that  it 
promulgates  and  asked  that  such 
provisions  be  stricken  here  and 
elsewhere  in  the  regulation.  The  PBGC 
disagrees.  The  Act  authorizes  the  PBGC 
to  promulgate  fair  and  equitable 
arbitration  procedures,  and  reasonable 
time  limits  are  an  essential  part  of  such 
procedures. 

Penalties  for  non-timely  actions. 
Some  comments  relating  to  the  various 
time  limits  specified  in  the  proposed 
regulation  noted  that,  in  most  cases,  no 
penalties  are  specified  for  failure  to  act 
within  these  limits.  The  PBGC  does  not 
believe  that  appropriate  penalties  can 
be  specified  in  a  general  procedural 
regulation.  Rather,  sanctions  for  failure 


of  a  party  to  take  timely  action  should 
be  determined  by  the  arbitrator.  If  the 
arbitrator  fails  to  observe  time  limits, 
judicial  remedies  are  available  to  the 
parties. 

Technical  correction.  The  PBGC  has 
also  revised  the  time  limits  in  §  2641.2(a) 
to  correct  an  inadvertent  discrepancy 
between  the  proposed  regulation  and 
the  statutory  time  periods  for  the 
initiation  of  arbitration. 


Section  2641.3 
arbitrator. 


Appointment  of  the 


Preselection  of  arbitrator.  The 
proposed  regulation  did  not  permit  the 
selection  of  an  arbitrator  before  the 
initiation  of  arbitration.  Three  comments 
endorsed  this  restriction,  and  one 
opposed  it.  After  consideration  of  the 
comments,  the  PBGC  has  concluded  that 
preselection  of  the  arbitrator  would 
jeopardize  the  fairness  of  the  arbitration 
procedure  and  undermine  the  purposes 
of  mandatory  arbitration  of  withdrawal 
liability  disputes. 

An  arbitrator  has  wide  latitude  in 
conducting  arbitration  proceedings,  and 
his  award  is  subject  to  only  limited 
judicial  review.  Fundamental  fairness 
demands  that  the  impartiality  of  one  in 
whom  such  powers  are  vested  be  free 
from  reasonable  doubt,  and  the  best 
way  to  ensure  that  all  parties  will  have 
confidence  in  his  impartiality  is  to  have 
him  selected  by  mutual  consent.  If 
preselection  were  allowed  in 
withdrawal  liability  arbitrations,  the 
arbitrator  would,  in  practice,  almost 
always  be  imposed  unilaterally  by  the 
plan  sponsor,  a  result  entirely  contrary 
to  the  PBGC's  mandate  to  devise  "fair 
and  equitable"  procedures. 

The  comment  that  favored 
preselection  offered  a  variety  of 
arguments,  each  of  which  the  PBGC  has 
considered  and  rejected.  It  argued,  first, 
that  the  selection  of  an  arbitrator  before 
a  dispute  arises  is  common  in 
commercial  and  other  labor  arbitrations. 
In  the  examples  that  were  cited, 
however,  either  the  decision  to  arbitrate 
future  disputes  was  made  voluntarily  by 
the  parties  or  the  arbitrator  was  chosen 
by  the  mutual  agreement  of  parties  with 
opposing  interests.  Neither  of  these 
conditions  normally  exists  in 
withdrawal  liability  disputes. 

A  withdrawing  employer  must  resort 
to  arbitration  if  it  wishes  to  challenge 
the  plan  sponsor's  assessment  of 
liability,  while  parties  to  a  commercial 
contract,  for  instance,  are  under  no 
obligation  to  agree  in  advance  to 
arbitrate  rather  than  litigate  their 
disputes.  Nor  can  the  withdrawing 
employer  have  any  confidence  that  his 
interests  will  have  been  taken  into 
account,  at  least  at  second  hand,  in  the 


choice  of  an  arbitrator.  In  an  ordinary 
labor  dispute,  an  employer  knows  that 
any  arbitrator  preselected  under  a 
collective  bargaining  agreement  was 
chosen  jointly  by  labor  and  management 
representatives  and  therefore  can  be 
expected  to  take  into  account  both 
employer  and  employee  points  of  view. 
On  the  other  hand,  there  is  no  feasible 
means  by  which  an  arbitrator  could  be 
preselected  by  representatives  of  both 
the  plan  sponsor  and  the  employers  that 
will  withdraw  in  the  future  (whose 
interests  are  materially  different  from 
those  of  the  employers  who  will  not 
withdraw).  For  these  reasons,  analogies 
to  selection  practices  in  other  types  of 
arbitration  are  unpersuasive. 

Second,  the  minority  comment 
adduced  several  alleged  "policy  and 
practical"  advantages  to  preselection: 
that  the  commencement  of  arbitration 
would  be  expedited,  that  a  preselected 
arbitrator  would  be  more  likely  to  be 
familiar  with  the  industry  covered  by 
the  plan,  and  that  the  repeated 
employment  of  the  same  arbitrator 
would  guarantee  greater  consistency  in 
awards,  leading  to  fewer  unnecessary 
disputes.  There  may  be  some  merit  to 
these  points,  but  they  do  not  outweigh 
the  problem  of  apparent  or  actual  bias 
on  the  part  of  the  arbitrator.  The  time    • 
saved  by  preselection  is  not  substantial, 
and  the  delay  will  not  jeopardize  the 
plan,  since  employers  are  required  to 
pay  withdrawal  liability  installments 
pending  the  outcome  of  arbitration. 
Detailed  familiarity  with  the  industry  is 
not  important  in  most  withdrawal 
Jiability  arbitrations,  where  the 
questions  to  be  decided  will  rarely  turn 
on  the  abstruse  minutiae  of  industry 
practice.  And  consistency  of  awards  can 
be  achieved  by  means  other  than  using 
the  same  arbitrator  over  and  over  again. 
In  particular,  the  publication  of  awards, 
as  contemplated  by  §  2641.7(g)  of  the 
regulation,  should  alleviate  much  of  the 
concern  about  divergent  decisions. 

For  these  reasons,  S  2541.3(a)  of  the 
final  regulation  requires  that  the 
arbitrator  be  selected  after  the  initiation 
of  arbitration.  This  requirement  also 
applies  if  the  parties  are  using  a  PBGC- 
approved  arbitration  procedure.  The 
PBGC  does  not  intend  to  imply, 
however,  that  the  maintenance  of  a 
roster  of  arbitrators  by  the  sponsor  of  an 
arbitration  procedure  would  be  deemed 
to  be  prohibited  preselection. 

Preselection  of  arbitration  procedure. 
The  proposed  regulation  allowed  a  plan 
to  specify  in  advance  a  PBGC-approved 
procedure  to  be  used  for  all  arbitrations 
of  withdrawal  liability  disputes.  Some 
comments  argued  that  the  plan 
sponsor's  preselection  of  procedures  is 
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open  to  the  same  objections  as 
preselection  of  the  arbitrator.  The  PBGC 
disagrees.  A  PBGC-approved  procedure 
must  be  sponsored  by  a  neutral  party 
and  reviewed  by  the  PBGC,  making  the 
risk  of  manipulation  or  abuse  quite 
remote.  On  the  other  hand,  there  are 
obvious  advantages  to  all  parties  if  a 
plan's  arbitration  procedure  is  known  in 
advance. 

Qualifications  of  the  arbitrator.  The 
proposed  regulation  required  that  the 
arbitrator  be  chosen  from  a  roster  of 
individuals  who  were  neutral  and 
possessed  specialized  knowledge  of 
Title  IV.  Several  comments  suggested 
that  these  criteria  were  too  narrow, 
might  not  be  applicable  to  the  questions 
at  issue  in  a  particular  arbitration,  and 
could  lead  to  later  court  challenges  to 
the  arbitrator's  award.  After  considering 
these  comments,  the  PBGC  agrees  that 
the  requirement  that  the  arbitrator  be 
selected  by  mutual  agreement  of  the 
parties  after  the  dispute  has  arisen 
provides  sufficient  assurance  that  the 
jjerson  chosen  will  have  the  requisite 
qualifications  for  hearing  the  dispute. 
Therefore,  the  specific  qualifications  in 
the  proposed  regulation  have  been 
deleted.  For  the  same  reason,  the  PBGC 
has  not  adopted  one  comment's 
suggestion  that  the  plan's  permanent 
arbitrator  be  barred  under  all 
circumstances  from  arbitrating 
withdrawal  Uability  disputes  involving 
the  plan  by  which  he  is  employed. 

DisquaJification  of  the  arbitrator.  The 
proposed  regulation  required  a  newly 
selected  arbitrator  to  reveal  to  the 
parties  any  facts  that  might  indicate  that 
he  would  be  unable  to  hear  the  dispute 
impartially.  He  was  then  required  to 
withdraw  if  any  party  objected. 
Thereafter,  parties  could  request  that 
the  arbitrator  withdraw  but  could  not 
compel  him  to  do  so. 

Two  comments  were  received  on  this 
aspect  of  the  proposed  regulation,  one 
arguing  that  it  made  disqualification  too 
easy,  the  other  that  a  mechanism  should 
be  provided  for  compelling  an 
arbitrator's  withdrawal  at  any  time. 
After  considering  these  comments,  the 
PBGC  has  concluded  that  the  scheme  in 
the  proposed  regulation  struck  a 
reasonable  balance  and  has  made  only 
clarifying  changes  in  the  final  regulation. 

Time  for  selecting  replacement 
arbitrator.  The  proposed  regulation 
allowed  45  days  for  the  selection  of  a 
new  arbitrator  if  the  original  arbitrator 
withdrew  or  was  otherwise  unable  to 
act.  The  final  regulation  reduces  this 
period  to  20  days.  The  choice  of  a 
replacement  arbitrator  should  be  able  to 
be  made  more  expeditiously  than  the 
original  selection,  because  suitable 
candidates  will  already  have  been 


identified  in  the  course  of  the  original 
selection  process  and  the  parties  will 
not  need  the  same  prepcu-ation  time  as  is 
necessary  when  an  arbitration  is  newly 
begun. 

Section  2641.4    Powers  and  duties  of 
the  arbitrator. 

Interpretation  of  the  law.  The 
proposed  regulation  required  the 
arbitrator  to  be  "guided  by 
interpretations  given  the  Act  by  the 
courts  and  agencies  charged  with 
enforcement  of  the  Act".  This  statement 
elicited  various  comments,  ranging  from 
a  request  that  the  arbitrator  be 
precluded  from  considering  legal  issues 
to  the  suggestion  that  he  interpret  the 
Act  "as  if  he  were  a  United  States 
district  judge".  Other  comments  urged 
the  inclusion  of  additional  possible 
sources  of  law.  such  as  legislative 
history. 

The  arbitrator  of  a  withdrawal 
liability  dispute  can  scarcely  avoid  some 
application  of  the  law  in  rendering  his 
award.  As  the  final  regulation  attempts 
to  make  clear,  he  is  to  follow  existing 
law,  as  discerned  from  pertinent 
authorities.  He  is  not  free  to  disregard 
settled  legal  principles  in  pursuit  of  an 
individual  perception  of  justice  or 
equity.  The  final  regulation  does  not 
however,  try  to  tell  the  arbitrator 
precisely  where  settled  law  is  to  be 
found. 

Statutory  presumptions.  The  proposed 
regulation  paraphrased  the 
presumptions  set  forth  in  section 
4221(a)(3)  of  the  Act  Several  comments 
disagreed  with  aspects  of  this 
paraphrase  or  argued  that  it  was 
superfluous.  Upon  reconsideration,  the 
PBGC  has  decided  that  it  is 
unnecessary,  in  a  regulation  dealing 
with  arbitration  procedures,  to  discuss 
the  force  and  effect  of  the  statutory 
presumptions.  This  silence  is  not 
intended  to  imply  that  the  PBGC  no 
longer  holds  the  views  expressed  in  the 
proposed  regulation. 

Prehearing  discovery.  Although  the 
proposed  regulation  did  not  deal 
explicitly  with  prehearing  discovery  by 
the  parties,  several  comments  addressed 
the  need  for,  and  appropriate  Umitations 
on,  discovery.  The  fiial  regulation 
therefore  includes  discovery  provisions, 
which  are  based  largely  upon  the  views 
expressed  in  the  comments. 

Due  to  the  nature  of  withdrawal 
liability  disputes,  fairness  will  often 
require  that  discovery  be  available  to 
the  parties.  The  final  regulation  gives 
the  arbitrator  control  over  the  scope  of 
discovery  so  as  to  limit  the  burdens 
imposed  on  the  parties.  In  general,  the 
arbitrator  should  grant  a  discovery 
request  if  it  appears  likely  to  lead  to  the 


production  of  relevant  evidence  and  the 
burden  on  the  other  parties  is  not 
disproportionate  to  the  probable 
importance  of  that  evidence.  The 
arbitrator  may  impose  appropriate 
sanctions  for  such  actions  as 
withholding  evidence  or  harassing  other 
parties  through  unnecessary  discovery 
motions. 

The  PBGC  notes  that  as  a  number  of 
comments  pointed  out  section  4221(e)  of 
the  Act  does  not  apply  to  discovery 
proceedings.  The  contrary  implicction  of 
S  2641.9  (a)  and  (b)  of  the  proposed 
regulation  was  unintentional,  and  these 
paragraphs  have  been  deleted  from  the 
final  regulation. 

Admissibility  of  evidence.  The 
proposed  regulation  stated  that 
conformity  to  the  legal  rules  of  evidence 
would  not  be  required,  unless  the  ri^ts 
of  the  parties  would  be  prejudiced. 
Several  comments  argued  that  the 
admissibility  of  evidence  should  be  left 
to  the  discretion  of  the  arbitrator  in  all 
cases.  These  comments  contended  that 
the  proposal's  reference  to  the  legal 
rules  of  evidence  was  not  needed  to 
protect  the  rights  of  the  parties,  would 
open  the  door  to  appeals  based  on 
technicalities,  and  would  place  non- 
lawyer  arbitrators  at  a  disadvantage. 
The  PBGC  agrees  with  these  comments 
and  has  revised  the  final  regulation 
accordingly.  The  final  regulation  also 
makes  it  clear  that  the  arbitrator  can 
receive  affidavits  in  evidence.  Such 
evidence  has,  of  coiu^e,  only  such 
weight  as  the  arbitrator  deems 
appropriate. 

Prehearing  conference.  The  proposed 
regulation  authorized  the  PBGC  to  call  a 
prehearing  conference  of  the  parties. 
Four  comments  objected  to  this 
provision,  and  none  supported  it  The 
adverse  comments  argued  that  such 
conferences  would  involve  the  PBGC  too 
deeply  in  what  is  intended  to  be 
essentially  a  non-governmental 
arbitration  process.  In  view  of  these 
comments,  the  provision  has  been 
deleted  from  the  final  regulation. 

Section  2641.5    Hearing. 

Time  and  place  of  hearing.  A  number 
of  comments  stated  that  the  provision  in 
proposed  i  2641.5(a]  for  establishing  the 
time  and  place  of  the  hearing  did  not 
make  clear  whether  the  time  limits 
applied  to  the  estabUshment  of  the 
hearing  date  or  to  the  hearing  date  itself. 
and  that  the  time  was  too  short  if  the 
latter  was  intended.  This  provision  has 
been  clarified,  and  the  time  limit  within 
which  the  hearing  must  begin  has  been 
extended. 

Counsel's  standard  of  conduct 
Several  comments  objected  to  the 
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requirement  of  J  2641.5(c)  that  counsel 
and  other  representatives  adhere  to  a 
prescribed  standard  of  conduct  at  the 
hearing.  Since  an  arbitrator  has  the 
inherent  power  to  enforce  decorum,  the 
PBGC  believes  that  this  provision  is 
unnecessary  and  has  stricken  it  from  the 
fmal  regulation. 

Transcript  and  record  of  the  hearing. 
One  comment  suggested  that  proposed 
§  2641. S(d)  should  distinguish  between 
the  record  of  the  hearing  and  the 
transcript  of  the  record.  The  regulation 
has  been  revised  accordingly. 

Order  of  presentation.  Several 
comments  objected  to  the  provisions  of 
§  2641.5(e)(2)  concerning  the  order  of 
presentation  of  the  claim  and  proof. 
Since  the  PBGC  believes  that  it  is 
advisable  to  rely  on  the  arbitrator's 
discretion  as  to  how  the  hearing  should 
proceed,  proposed  S  2641.5(e)(2)  has 
been  revised  to  leave  the  order  of 
presentation  at  the  hearing  within  the 
control  of  the  arbitrator. 

Section  2641.6    Reopening  of 
proceedings. 

The  proposed  regulation  allowed  the 
arbitrator  to  reopen  the  proceedings  for 
good  cause  but  also  provided  that  the 
consent  of  all  parties  was  required  if 
reopening  would  delay  the  award 
beyond  the  deadline  specified  in 
proposed  §  2641.7(b).  Several  comments 
objected  to  giving  the  parties  the  power 
to  fhistrate  reopening.  The  PBGC  agrees 
with  this  comment  and  has  revised  the 
final  regulation  accordingly. 

Section  2641.4    Award. 

Specification  of  findings  of  fact  and 
conclusions  of  Jaw.  The  proposed 
regulation  required  the  arbitrator  to 
include  "speciRc  findings  of  fact  and 
conclusions  of  law"  in  his  award.  Some 
comments  interpreted  this  as  requiring 
that  factual  and  legal  conclusions  be 
segregated  and  properly  categorized. 
This  requirement,  it  was  asserted,  would 
burden  non-attorney  arbitrators  and 
lead  to  challenges  based  on  the  form  of 
the  award  rather  than  its  substance.  The 
final  regulation  has  been  revised  to 
make  clear  that  the  arbitrator  need  only 
state  the  factual  and  legal  basis  for  the 
award,  without  explicitly  characterizing 
his  statements  as  "findings  of  fact"  or 
"conclusions  of  law". 

Recomputation  of  withdrawal  liability 
payments.  One  comment  interpreted  the 
proposed  regulation  to  require  that  the 
arbitrator  personally  compute  and 
include  in  the  award  the  employer's  new 
withdrawal  liability  payment  schedule, 
if  it  is  changed  by  his  decision.  The 
comment  pointed  out  that  ordinarily  the 
arbitrator  would  direct  the  plan  to 
recompute  the  schedule  in  accordance 


with  the  principles  laid  down  In  the 
award.  The  final  regulation  has  been 
revised  to  make  it  clear  that  such  a 
procedure  is  proper. 

Time  of  award.  Two  comments 
objected  that  the  time  allowed  for 
rendering  an  award  could  be 
unreasonably  short  in  complex  cases. 
One  of  these  comments  suggested  that 
the  arbitrator  be  allowed  to  extend  this 
time  limit  without  the  consent  of  the 
parties.  The  final  regulation  does  not 
adopt  this  suggestion.  It  is  the  duty  of  an 
arbitrator,  before  agreeing  to  serve  in  a 
particular  instance,  to  make  sure  that 
his  schedule  will  permit  him  to  issue  an 
award  promptly  after  the  close  of  the 
proceedings.  In  the  light  of  experience  to 
date  and  the  comments  received,  the 
PBGC  believes  that  the  time  limits  in  the 
proposed  regulation  are  adequate. 

One  comment  suggested  that  the 
regulation  include  a  penalty  for  lateness 
in  rendering  an  award.  The  PBGC  does 
not  believe  that  it  would  be  practicable 
to  devise  or  enforce  general  rules 
governing  such  penalties.  If  an  arbitrator 
is  unduly  tardy,  the  parties  can  seek 
relief  through  the  courts.  The  PBGC 
anticipates,  however,  that  "market 
pressures"  will  encourage  arbitrators  to 
issue  their  decisions  prompUy. 

Publication  of  awards.  One  comment 
urged  that  the  PBGC  publish  arbitration 
awards  and  maintain  an  index  of 
awards  by  plan.  The  PBGC  lacks  the 
resources  to  enter  the  legal  publication 
business  but  agrees  that  awards  should 
be  made  public.  Therefore,  the  final 
regulation  requires  plan  sponsors  to 
make  copies  of  awards  available  to  the 
PBGC  and  contributing  employers.  If 
there  is  sufficient  public  interest, 
commercial  firms  presiunably  will 
undertake  the  task  of  more  widespread 
publication.  After  an  award  has  been 
published  in  a  readily  available  source, 
the  plan  sponsor's  duty  to  provide 
copies  will  be  satisfied  if  it  refers 
inquiries  to  the  published  award. 


Section  2641.8 
award. 


Reconsideration  of 


Grounds  for  modification  or 
reconsideration.  One  comment  stated 
that  the  grounds  for  modification  or 
reconsideration  of  an  award  set  forth  in 
§  2641.8(b)  of  the  proposed  regulation 
were  unclear  and  might  be  interpreted 
as  requiring  "pleading-type  rules"  for 
the  presentation  of  material.  The 
provisions  in  the  regulation  reflect  those 
of  Title  9,  section  11  of  the  United  States 
Code  and  should  be  interpreted 
consistently  with  Title  9.  As  other 
provisions  of  the  final  regulation  make 
clear,  only  minimum  formalities  are 
required  in  parties'  presentations  or  in 
arbitrators'  awards,  and  the  PBGC  does 


not  believe  that  the  rules  governing 
modification  or  reconsideration  of 
awards  carry  any  divergent  implication. 
ThereTore,  it  has  not  been  necessary  to 
change  these  provisions  in  the  final 
regulation. 

Time  limits  for  reconsideration.  One 
comment  requested  that  the  arbitrator 
be  given  30  days  to  decide  a  motion  to 
modify  or  reconsider  an  award,  because 
the  Act  allows  a  30-day  period  for 
requesting  judicial  review.  The  PBGC 
believes  that  the  time  limits  in  the  final 
regulation  are  reasonable  and  that  there 
is  no  good  reason  to  base  one  limitation 
period  on  the  other. 

Section  2641.9    Costs. 

Many  comments  interpreted  the 
provisions  of  the  proposed  regulation 
dealing  with  the  allocation  of  the  costs 
of  arbitration  as  if  they  were  discovery 
provisions.  Responses  to  these 
comments  are  set  forth  supra  in  the 
discussion  of  S  2641.4. 

The  final  rule  provides  that  the  costs 
of  arbitration  will  ordinarily  be  shared 
equally  by  the  opposing  sides.  The 
arbitrator  may  vary  this  allocation  in  the 
interests  of  justice.  The  regulation  also 
includes  two  exceptions  to  the  principle 
of  equal  sharing  of  costs.  First,  if  only 
one  party  requests  a  transcript  of  the 
record  of  the  arbitration,  it  must  bear 
the  costs  of  transcription  and  copying 
(§  2641.5(d)).  Second,  the  arbitrator  may 
require  one  party  to  pay  the  reasonable 
attorney's  fees  of  the  other.  Normally, 
each  party  should  bear  its  own  legal 
expenses,  and  the  PBGC  does  not  intend 
to  imply  that  these  costs  should 
routinely  be  awarded  to  the  victor. 
Rather,  awards  of  attorneys'  fees  should 
be  utilized  only  as  a  sanction  against 
parties  that  initiate  or  defend  an 
arbitration  in  bad  faith  or  conduct 
themselves  in  a  vexatious  manner 
during  the  proceedings. 

Section  2641.12 
documents. 


Filing  or  service  of 


The  proposed  regulation  uses  the  date 
of  the  United  States  Postal  Service 
postmark  as  a  starting  point  for  various 
time  periods.  One  comment  suggested 
that  the  PBGC  has  ignored  the 
possibility  that  postmarks  often  reflect  a 
date  two  or  three  days  after  an  item  is 
mailed.  The  PBGC  is  aware  that  this 
may  be  a  potential  problem  but  has  not 
adopted  the  comment's  suggestion  that 
all  time  periods  in  the  regulation  be 
extended  by  three  days  as  a  corrective 
measure.  Instead,  the  final  regulation 
enables  the  sender  to  establish  the  date 
of  mailing  by  obtaining  a  certified  or 
registered  mail  receipt  from  the  Postal 
Service. 
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Section  2641.13    PBGC-appro  ved 
arbitration  procedures. 

The  proposed  regulation  referred  to 
PBGC-approved  alternatives  to  the 
procedures  set  forth  in  this  part  but,  as 
several  comments  observed,  did  not 
explain  how  alternative  procedures 
would  be  approved  and  did  not  make 
clear  which  portions  of  the  procedures 
set  forth  in  the  regulation  could  be 
varied.  A  new  §  2641.13  has  been  added 
to  cover  these  points. 

Regulatory  Impact 

The  PBGC  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
under  the  criteria  set  forth  in  Executive 
Order  12291,  February  17, 1981  (46  FR 
13193),  because  it  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries  or 
geographic  regions,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  PBGC  certifies,  under  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  i.e., 
multiemployer  pension  plans  and 
employers  that  contribute  to  such  plans. 
The  proposed  regulation  affects 
multiemployer  pension  plans  and 
employers  that  withdraw  from  those 
plans  and  dispute  the  amount  of 
withdrawal  liability  determined. 
Pension  plans  with  fewer  than  100 
participants  have  traditionally  been 
treated  as  small  plans.  DeFming  "small 
plans"  as  those  with  fewer  than  100 
participants,  such  plans  represent  only 
10%  of  all  multiemployer  plans  covered 
by  PBGC  (200  out  of  2000).  Further,  small 
multiemployer  plans  represent  only  .3% 
of  all  small  plans,  covered  by  the  PBGC 
(200  out  of  61,200)  and  less  than  .05%  of 
all  small  plans  (200  out  of  427,900). 
Approximately  500.000  employers 
contribute  to  multiemployer  plans,  most 
of  them  small  employers  (under  100 
employees).  PBGC  estimates  that  fewer 
than  25,000  (5%)  of  these  employers  will 
be  subject  to  withdrawal  liability  in  any 
year.  Moreover,  the  proposed  regulation 
does  not  impose  an  economic  burden  on 
the  employers.  Arbitration  of  a  dispute 
concerning  withdrawal  liability  is  a 
statutory  requirement.  The  statute  sets 
out  a  detailed  framework  for  the 
arbitration  process  that  is  explained  in 
the  regulation.  No  provision  of  the 
regulation  independently  imposes  a 


significant  economic  impact  on  small 
employers  or  small  plans.  Therefore 
compliance  with  sections  603  and  604  of 
the  Regulatory  Flexibility  Act  is  waived. 

List  of  Subjects  in  29  CFR  Parts  2640  and 
2641 

Business  and  industry.  Employee 
benefit  plans.  Pensions,  and  Small 
businesses. 

In  consideration  of  the  foregoing,  the 
Pension  Benefit  Guaranty  Corporation 
amends  Chapter  XXVI  of  Title  29,  Code 
of  Federal  Regulations  as  follows: 

PART  2640— [AMENDED] 

Part  2640  is  amended  as  follows: 

1.  The  authority  for  Part  2640 
continues  to  read  as  follows: 

Authority:  Sec.  4002(b)(3).  Pub.  L  93-406.  as 
amended  by  sec.  403(1),  Pub.  L  96-364,  94 
Stat.  1208. 1302  (1980)  (29  U.S.C.  1302). 

2.  A  new  S  2640.3  is  added  following 
§  2640.2  and  preceding  S  2640.4  and 
reading  as  follows: 

§2640.3    Arbitration  Of  dispute*. 

For  purposes  of  Part  2641 — 

"Arbitrator"  means  an  individual  or 
panel  of  individuals  selected  according 
to  Part  2641  of  this  chapter  to  decide  a 
dispute  concerning  withdrawal  liability. 

"Employer"  means  an  individual, 
partnership,  corporation  or  other  entity 
against  which  a  plan  sponsor  has  made 
a  demand  for  payment  of  withdrawal 
liability  pursuant  to  section  4219(b)(l]  of 
the  Act. 

"Party"  or  "parties"  means  the 
employer  and  the  plan  sponsor  involved 
in  a  withdrawal  liability  dispute. 

"Plan  sponsor"  means  the  plan's  joint 
board  of  trustees  or,  if  none,  the  plan 
administrator,  as  defined  in  section  3(16) 
of  the  Act. 

"Withdrawal  liability  dispute"  means 
a  dispute  described  in  §  2641.1(a)  of  this 
chapter. 

3.  A  new  Part  2641  is  added  to  read  as 
follows: 

PART  2641— ARBITRATION  OF 
DISPUTES  IN  MULTIEMPLOYER 
PLANS 

Sec. 

2641.1  Purpose  and  scope. 

2641.2  Initiation  of  arbitration. 

2641.3  Appointment  of  the  arbitrator. 

2641.4  Powers  and  duties  of  the  arbitrator. 

2641.5  Hearing. 

2641.6  Reopening  of  proceedings. 

2641.7  Award. 

2641.8  Reconsideration  of  award. 

2641.9  Costs. 

2641.10  Waiver  of  rules. 

2641.11  Calculation  of  periods  of  time. 

2641 .12  Filing  or  service  of  documents. 

2641.13  PBGC-approved  arbitration 
procedures. 


Authority:  Sees.  4002(b)(3)  and  4221.  Pub.  L 
93-406,  as  amended  by  sees.  403(1)  and  104. 
Pub.  L.  96-364.  94  Stat.  1208. 1302.  and  1239 
(1980)  (29  U.S.C.  1302(b)(3)  and  1401). 

§  2641.1    PurpoM  and  scope. 

(a)  Purpose.  Section  4221  of  the  Act 
provides  that  disputes  between  an 
employer  and  the  plan  sponsor  of  a 
multiemployer  plan  concerning  the  plan 
sponsor's  determination  of  the 
employer's  withdrawal  liability  under 
sections  4201  through  4219  and  section 
4225  shall  be  resolved  through 
arbitration  proceedings  conducted  in 
accordance  with  fair  and  equitable 
procedures  to  be  promulgated  by  the 
PBGC.  The  purpose  of  this  part  is  to 
establish  procedures  for  the  arbitration 
of  withdrawal  liability  disputes. 

(b)  Scope.  This  part  applies  to 
arbitration  proceedings  initiated 
pursuant  to  section  4221  of  the  Act  and 
this  part  on  or  after  September  26. 1965. 
On  and  after  the  effective  date,  any  plan 
rules  governing  arbitration  procedures 
(other  than  a  plan  rule  adopting  a  PBGC- 
approved  arbitration  procedure  in 
accordance  with  i  2641.13)  are  effective 
only  to  the  extent  that  they  are 
consistent  with  this  part  and  adopted  by 
the  arbitrator  in  a  particular  proceeding. 

§2641.2    Initiation  of  art>itratkMi. 

(a)  Time  limits  for  initiation  of 
arbitration.  Arbitration  of  a  withdrawal 
liability  dispute  may  be  initiated — 

(1)  By  either  of  the  parties  within  the 
60-day  period  beginning  on  the  12l8t  day 
after  the  date  on  which  the  employer 
requested  reconsideration  pursuant  to 
section  4219(b)(2)(A)  of  the  Act  or.  if 
earlier,  within  60  days  after  the  date  on 
which  the  employer  is  notified  pursuant 
to  section  4219(b)(2)(B)  of  the  Act  of 

the  plan  sponsor's  response  to  the 
request  for  reconsideration;  or 

(2)  Jointly  by  the  parties  Mnthin  the 
180-day  period  beginning  on  the  date  of 
the  plan  sponsor's  demand  for  payment 
of  withdrawal  liability  pursuant  to 
section  4219(b)(1)  of  the  Act. 

(b)  Waiver  or  extension  of  time  limits. 
Arbitration  shall  be  initiated  by  one  or 
both  parties  in  accordance  with  this 
section,  notwithstanding  any 
inconsistent  provision  of  any  agreement 
entered  into  by  the  parties  before  the 
date  on  which  the  employer  received 
notice  of  the  plan's  assessment  or 
withdrawal  liability.  The  parties  may, 
however,  by  mutual  agreement  at  any 
time,  waive  or  extend  the  time  limits 
specified  in  this  section. 

(c)  Establishment  of  timeliness  of 
initiation.  A  party  that  unilaterally 
initiates  arbitration  is  responsible  for 
establishing  that  the  notice  of  initiation 
of  arbitration  was  received  by  the  other 
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party  within  the  applicable  period  set 
forth  in  paragraph  (a)(1)  of  this  section 
(taking  into  account  any  waiver  or 
extension  under  paragraph  (b)).  If 
arbitration  is  initiated  by  agreement  of 
the  parties,  the  date  on  which  the 
agreement  to  arbitrate  was  executed 
establishes  whether  the  arbitration  was 
initiated  within  the  time  limit  set  forth  in 
paragraph  (a)(2)  of  this  section  (taking 
into  account  any  waiver  or  extension 
under  paragraph  (b)). 

(d)  Contents  of  agreement  or  notice.  If 
the  employer  initiates  arbitration,  it 
shall  include  in  the  notice  of  initiation  a 
statement  that  it  disputes  the  plan 
sponsor's  determination  of  its 
withdrawal  liability  and  is  initiating 
arbitration.  A  copy  of  the  demand  for 
withdrawal  liabiUty  and  any  request  for 
reconsideration,  and  the  response 
thereto,  shall  be  attached  to  the  notice. 
If  a  party  other  than  an  employer 
initiates  arbitration,  it  shall  include  in 
the  notice  a  statement  that  it  is  initiating 
arbitration  and  a  brief  description  of  the 
questions  on  which  arbitration  is  sought. 
If  arbitration  is  initiated  by  agreement, 
the  agreement  shall  include  a  brief 
description  of  the  questions  submitted  to 
arbitration.  In  no  case  is  compliance 
with  formal  rules  of  pleading  required. 

(e)  Effect  of  incomplete  agreement  or 
notice.  If  a  party  fails  to  object  promptly 
in  writing  to  deficiencies  in  an  initiation 
agreement  or  a  notice  of  initiation  of 
arbitration,  it  waives  its  right  to  object 

§  2641.3    Appointment  of  ttw  arbitrator. 

(a)  Appointment  of  and  acceptance  by 
arbitrator.  The  parties  shall  select  the 
arbitrator  within  45  days  after  the 
arbitration  is  initiated,  or  within  such 
other  period  as  is  mutually  agreed  after 
the  initiation  of  arbitration,  and  shall 
mail  to  the  designated  arbitrator  a 
notice  of  his  appointment.  The  notice  of 
appointment  shall  include  a  copy  of  the 
notice  of  initiation  of  arbitration  or  the 
initiation  agreement,  a  statement  that 
the  arbitration  is  to  be  conducted  in 
accordance  with  this  part,  and  a  request 
for  a  written  acceptance  by  the 
arbitrator.  The  arbitrator's  appointment 
becomes  effective  upon  his  written 
acceptance,  stating  his  availability  to 
serve  and  making  any  disclosures 
required  by  paragraph  (b)  of  this 
section.  If  the  arbitrator  does  not  accept 
in  writing  within  15  days  after  the  notice 
of  appointment  is  mailed  or  delivered  to 
him,  he  is  deemed  to  have  declined  to 
act,  and  the  parties  shall  select  a  new 
arbitrator  in  accordance  with  paragraph 
(d)  of  this  section. 

(b)  Disclosure  by  arbitrator  end 
disqualification.  Upon  accepting  the 
appointment,  the  arbitrator  shall 
disclose  to  the  parties  any 


circumstances  likely  to  affect  his 
impartiality,  including  any  bias  or  any 
financial  or  personal  interest  in  the 
result  of  the  arbitration  and  any  past  or 
present  relationship  with  the  parties  or 
their  counsel.  If  any  party  determines 
that  the  arbitrator  should  be  disqualified 
because  of  the  information  disclosed, 
that  party  shall  notify  all  other  parties 
and  the  arbitrator  no  later  than  10  days 
after  the  arbitrator  makes  the  disclosure 
required  by  this  paragraph  (but  in  no 
event  later  than  the  commencement  of 
the  hearing  under  S  2641.5).  The 
arbitrator  shall  then  withdraw,  and  the 
parties  shall  select  another  arbitrator  in 
accordance  with  paragraph  (d)  of  this 
section. 

(c)  Challenge  and  withdrawal  After 
the  arbitrator  has  been  selected,  a  party 
may  request  that  he  withdraw  from  the 
proceedings  at  any  point  before  a  final 
award  is  rendered  on  the  ground  that  he 
is  unable  to  render  an  award 
impartially.  The  request  for  withdrawal 
shall  be  served  on  all  other  parties  and 
the  arbitrator  by  hand  or  by  certified  or 
registered  mail  and  shall  include  a 
statement  of  the  circumstances  that,  in 
the  requesting  party's  view,  affect  the 
arbitrator's  impartiality  and  a  statement 
that  the  requesting  party  has  brought 
these  circumstances  to  the  attention  of 
the  arbitrator  and  the  other  parties  at 
the  earliest  practicable  point  in  the 
proceedings.  If  the  arbitrator  determines 
that  the  circumstances  adduced  are 
likely  to  affect  his  impartiality  and  have 
been  presented  in  a  timely  fashion,  he 
shall  withdraw  fix)m  the  proceedings 
and  notify  the  parties  of  the  reasons  for 
his  withdrawal.  The  parties  shall  then 
select  a  new  arbitrator  in  accordance 
with  paragraph  (d)  of  this  section. 

(d)  Filling  vacancies.  If  the  designated 
arbitrator  declines  his  appointment  or, 
after  accepting  his  appointment,  is 
disqualified,  resigns,  dies,  withdraws,  or 
is  unable  to  perform  his  duties  at  any 
time  before  a  final  award  is  rendered, 
the  parties  shall  select  another 
arbitrator  to  fill  the  vacancy.  The 
selection  shall  be  made,  in  accordance 
with  the  procedure  used  in  the  initial 
selection,  within  20  days  after  the 
parties  receive  notice  of  the  vacancy. 
The  matter  shall  then  be  reheard  by  the 
newly  chosen  arbitrator,  who  may,  in 
his  discretion,  rely  on  all  or  any  portion 
of  the  record  already  established. 

(e)  Failure  to  select  arbitrator.  If  the 
parties  fail  to  select  an  arbitrator  within 
the  time  prescribed  by  this  section, 
either  party  or  both  may  seek  the 
designation  and  appointment  of  an 
arbitrator  in  a  United  States  district 
court  pursuant  to  the  provisions  of  Title 
9  of  the  United  States  Code. 


§2641.4    Pow*r«  and  duttet  of  tti* 
art>nrator. 

(a)  Arbitration  hearing.  Except  as 
otherwise  provided  in  this  part,  the 
arbitrator  shall  conduct  the  arbitration 
hearing  under  §  2641.5  in  the  same 
manner,  and  shall  possess  the  same 
powers,  as  an  arbitrator  conducting  a 
proceeding  under  Title  9  of  the  United 
States  Code. 

(1)  Application  of  the  law.  In  reaching 
his  decision,  the  arbitrator  shall  follow 
applicable  law,  as  embodied  in  statutes, 
regulations,  court  decisions, 
interpretations  of  the  agencies  charged 
with  the  enforcement  of  the  Act.  and      j 
other  pertinent  authorities. 

(2)  Prehearing  discovery.  The 
arbitrator  may  allow  any  party  to 
conduct  prehearing  discovery  by 
interrogatories,  depositions,  requests  for 
the  production  of  documents,  or  other 
means,  upon  a  showing  that  the 
discovery  sought  is  likely  to  lead  to  the 
production  of  relevant  evidence  and  will 
not  be  disproportionately  burdensome  to 
the  other  parties.  The  arbitrator  may 
impose  appropriate  sanctions  if  he 
determines  that  a  p>arty  has  failed  to 
respond  to  discovery  in  good  faith  at 
has  conducted  discovery  proceedings  in 
bad  faith  or  for  the  purpose  of 
harassment.  The  arbitrator  may,  at  the 
request  of  any  party  or  on  his  own 
motion,  require  parties  to  give  advance 
notice  of  expert  or  otlier  witnesses  that 
they  intend  to  introduce. 

(3)  Admissibility  of  evidence.  The 
arbitrator  determines  the  relevance  and 
materiality  of  the  evidence  offered 
during  the  course  of  the  hearing  and  is 
the  judge  of  the  admissibility  of 
evidence  offered.  Conformity  to  legal 
rules  of  evidence  is  not  necessary.  To 
the  extent  reasonably  practicable,  all 
evidence  shall  be  taken  in  the  presence 
of  the  arbitrator  and  the  parties.  The 
arbitrator  may,  however,  consider 
affidavits,  transcripts  of  depositions, 
and  similar  documents. 

(4)  Production  of  documents  or  other 
evidence.  The  arbitrator  may  subpoena 
witnesses  or  documents  upon  his  own 
initiative  or  upon  request  by  any  party 
after  determining  that  the  evidence  is 
likely  to  be  relevant  to  the  dispute. 

(b)  Prehearing  conference.  U  it 
appears  that  a  prehearing  conference 
will  expedite  the  proceedings,  the 
arbitrator  may,  at  any  time  before  the 
commencement  of  the  arbitration 
hearing  under  §  2641.5,  direct  the  parties 
to  appear  at  a  conference  to  consider — 

(1)  Settlement  of  the  case; 

(2)  Clarification  of  issues  and 
stipulation  of  facts  not  in  dispute; 

(3)  Admission  of  documents  to  avoid 
unnecessary  proof; 
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'    (4)  Limitations  on  the  number  of 
expert  or  other  witnesses;  and 

(5)  Any  other  matters  that  could 
expedite  the  disposition  of  the 
proceedings. 

(c)  Proceeding  without  hearing.  The 
arbitrator  may  render  an  award  without 
a  hearing  if  the  parties  agree  and  file 
with  the  arbitrator  such  evidence  as  the 
arbitrator  deems  necessary  to  enable 
him  to  render  an  award  under  §  2641.7. 

S  2641.5    Hearing. 

(a)  Time  and  place  of  hearing 
established.  Unless  the  parties  agree  to 
proceed  without  a  hearing  as  provided 
in  S  2641.4(c),  the  parties  and  the 
arbitrator  shall,  no  later  than  15  days 
after  the  written  acceptance  by  the 
arbitrator  is  mailed  to  the  parties, 
establish  a  date  and  place  for  the 
hearing.  If  agreement  is  not  reached 
within  the  15-day  period,  the  arbitrator 
shall,  within  10  additional  days,  choose 
a  location  and  set  a  hearing  date.  The 
date  set  for  the  hearing  may  be  no  later 
than  50  days  after  the  mailing  date  of 
the  arbitrator's  written  acceptance. 

(b)  Notice.  After  the  time  and  place 
for  the  hearing  have  been  established, 
the  arbitrator  shall  serve  a  written 
notice  of  the  hearing  on  the  parties  by 
hand  or  by  certified  or  registered  mail. 

(c)  Appearances.  The  parties  may 
appear  in  person  or  by  counsel  or  other 
representatives.  Any  party  that,  after 
being  duly  notified  and  without  good 
cause  shown,  fails  to  appear  in  person 
or  by  representative  at  a  hearing  or 
conference,  or  fails  to  Hie  documents  in 
a  timely  manner,  is  deemed  to  have 
waived  all  rights  with  respect  thereto 
and  is  subject  to  whatever  orders  or 
determinations  the  arbitrator  may  make. 

(d)  Record  and  transcript  of  hearing. 
Upon  the  request  of  either  party,  the 
arbitrator  shall  arrange  for  a  record  of 
the  arbitration  hearing  to  be  made  by 
stenographic  means  or  by  tape 
recording.  The  cost  of  making  the  record 
and  the  costs  of  transcription  and 
copying  are  costs  of  the  arbitration 
proceedings  payable  as  provided  in 

S  2641.9(b)  except  that,  if  only  one  party 
requests  that  a  transcript  of  the  record 
be  made,  that  party  shall  pay  the  cost  of 
the  transcript. 

(e)  Order  of  hearing.  The  arbitrator 
shall  conduct  the  hearing  in  accordance 
with  the  following  rules: 

(1)  Opening.  The  arbitrator  shall  open 
the  hearing  and  place  in  the  record  the 
notice  of  initiation  of  arbitration  or  the 
initiation  agreement.  The  arbitrator  may 
ask  for  statements  clarifying  the  issues 
involved. 

(2)  Presentation  of  claim  and 
response.  The  arbitrator  shall  establish 
the  procedure  for  presentation  of  claim 


and  response  in  such  a  manner  as  to 
afford  hill  and  equal  opportunity  to  all 
parties  for  the  presentation  of  their 
cases. 

(3)  Witnesses.  All  witnesses  shall 
testify  under  oath  or  affirmation  and  are 
subject  to  cross-examination  by 
opposing  parties.  If  testimony  of  an 
expert  witness  is  offered  by  a  party 
without  prior  notice  to  the  other  parfy, 
the  arbitrator  shall  grant  the  other  parfy 
a  reasonable  time  to  prepare  for  cross- 
examination  and  to  produce  expert 
witnesses  on  its  own  behalf.  The 
arbitrator  may  on  his  own  initiative  call 
expert  witnesses  on  any  issue  raised  in 
the  arbitration.  The  cost  of  any  expert 
called  by  the  arbitrator  is  a  cost  of  the 
proceedings  payable  as  provided  in 
§  2641.9(b). 

(f)  Continuance  of  hearing.  The 
arbitrator  may,  for  good  cause  shown, 
grant  a  continuance  for  a  reasonable 
period.  When  granting  a  continuance, 
the  arbitrator  shall  set  a  date  for 
resumption  of  the  hearing. 

(g)  Filing  of  briefs.  Each  party  may 
file  a  written  statement  of  facts  and 
argument  supporting  the  party's 
position.  The  parties'  briefs  are  due  no 
later  than  30  days  after  the  close  of  the 
hearing.  Within  15  days  thereafter,  each 
party  may  file  a  reply  brief  concerning 
matters  contained  in  the  opposing  brief. 
The  arbitrator  may  establish  a  briefing 
schedule  and  may  reduce  or  extend 
these  time  limits.  Each  party  shall 
deliver  copies  of  all  of  its  briefs  to  the 
arbitrator  and  to  all  opposing  parties. 

§  264 1 .6    Reopening  of  proceedings. 

(a)  Grounds  for  reopening.  At  any 
time  before  a  Rnal  award  is  rendered, 
the  proceedings  may  be  reopened,  on 
the  motion  of  the  arbitrator  or  at  the 
request  of  any  party,  for  the  purpose  of 
taking  further  evidence  or  rehearing  or 
rearguing  any  matter,  if  the  arbitrator 
determines  that — 

(1)  The  reopening  is  likely  to  result  in 
new  information  that  will  have  a 
material  effect  on  the  outcome  of  the 
arbitration; 

(2)  Good  cause  exists  for  the  failure  of 
the  party  that  requested  reopening  to 
present  such  information  at  the  hearing; 
and 

(3)  The  delay  caused  by  the  reopening 
will  not  be  unfairly  injurious  to  any 
party. 

(b)  Comments  on  and  notice  of 
reopening.  The  arbitrator  shall  allow  all 
affected  parties  the  opportunity  to 
comment  on  any  motion  or  request  to 
reopen  the  proceedings.  If  he  determines 
that  the  proceedings  should  be 
reopened,  he  shall  give  all  parties 
written  notice  of  the  reasons  for 


reopening  and  of  the  schedule  of  the 
reopened  proceedings. 

§2641.7    Award. 

(a)  Form.  The  arbitrator  shall  render  a 
written  award  that — 

(1)  States  the  basis  for  the  award, 
including  such  findings  of  fact  and 
conclusions  of  law  (which  need  not  be 
explicitly  designated  as  such)  as  are 
necessary  to  resolve  the  dispute; 

(2)  Adjusts  (or  provides  a  method  for 
adjusting)  the  amount  or  schedule  of 
payments  to  be  made  after  the  award  to 
reflect  overpayments  or  underpayments 
made  before  the  award  was  rendered  or 
requires  the  plan  sponsor  to  refund 
overpayments  in  accordance  with 

S  2644.2(d):  and 

(3)  Provides  for  an  allocation  of  costs 
in  accordance  with  §  2614.9. 

(b)  Time  of  award.  Except  as  provided 
in  paragraphs  (c),  (d),  and  (e)  of  this 
section,  the  arbitratorshall  render  the 
award  no  later  than  30  days  after  the 
proceedings  close.  The  award  is 
rendered  when  filed  or  served  on  the 
parties  as  provided  in  §  2641.12.  The 
award  is  final  when  the  period  for 
seeking  modification  or  reconsideration 
in  accordance  with  §  2641.8(a]  has 
expired  or  the  arbitrator  has  rendered  a 
revised  award  in  accordance  with 

S  2641.B(c). 

(c)  Reopened  proceedings.  If  the 
proceedings  are  reopened  in  accordance 
with  §  2641.6  after  the  close  of  the 
hearii}g,  the  arbitrator  shall  render  the 
award  no  later  than  30  days  after  the 
date  on  which  the  reopened  proceedings 
are  closed. 

(d)  Absence  of  hearing.  If  the  parties 
have  chosen  to  proceed  without  a 
hearing,  the  arbitrator  shall  render  the 
award  no  later  than  30  days  after  the 
date  on  which  final  statements  and 
proofs  are  filed  with  him. 

(e)  Agreement  for  extension  of  time. 
Notwithstanding  paragraphs  (b).  (c).  and 
(d),  the  parties  may  agree  to  an 
extension  of  time  for  the  arbitrator's 
award  in  light  of  the  particular  facts  and 
circumstances  of  their  dispute. 

(f)  Close  of  proceedings.  For  purposes 
of  paragraphs  (b)  and  (c)  of  this  section, 
the  proceedings  are  closed  on  the  date 
on  which  the  last  brief  or  reply  brief  is 
due  or,  if  no  briefs  are  to  be  filed,  on  the 
date  on  which  the  hearing  or  rehearing 
closes. 

(g)  Publication  of  award.  After  a  final 
award  has  been  rendered,  the  plan 
sponsor  shall  make  copies  available 
upon  request  to  the  PBGC  and  to  all 
companies  that  contributes  to  the  plan. 
The  plan  sponsor  may  impose 
reasonable  charges  for  copying  and 
postage. 
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9264l.t   ftocemkfantian  of  award. 

(a)  Motion  for  reconsideration  and 
objections.  A  party  may  seek 
modification  or  reconsideration  of  the 
arbitrator's  award  by  filing  a  written 
motion  with  the  arbitrator  and  all 
opposing  parties  within  20  days  after  the 
award  is  rendered.  Opposing  parties 
may  file  objections  to  modification  or 
reconsideration  within  10  days  after  the 
motion  is  filed.  The  fiMng  of  a  written 
motion  for  modificabon  or 
reconsideration  suspends  the  30-day 
period  under  section  4221(b)(2)  of  the 
Act  for  requesting  court  review  of  the 
award.  The  30-day  statutory  period 
again  begins  to  run  when  the  arbitrator 
denies  the  motion  pursuant  to  paragraph 
(c)  of  this  section  or  renders  a  revised 
award. 

(b)  Grounds  for  modification  or 
reconsideration.  The  arbitrator  may 
grant  a  motion  for  modification  or 
reconsideration  of  the  award  only  if — 

(1)  There  is  a  numerical  error  or  a 
mistake  in  the  description  of  any  person, 
thing,  or  property  referred  to  in  the 
award;  or 

(2)  The  arbitrator  ha«  rendered  an 
award  upon  a  matter  not  submitted  to 
the  arbitrator  and  the  matter  affects  the 
merits  of  the  decision;  or 

(3)  The  award  is  imperfect  in  a  matter 
of  form  not  affecting  the  merits  of  the 
dispute. 

(c)  Decision  of  arbitrator.  The 
arbitrator  shall  deny  the  motion  for 
modification  or  reconsideration  or 
render  an  opinion  pursuant  to  the 
request  within  20  days  after  the  request 
is  filed  with  the  arbitrator,  or  within  30 
days  after  the  request  is  filed  if  an 
objection  is  also  filed. 

§2641.9    Coats. 

The  costs  of  arbitration  imder  this 
part  shall  be  borne  by  the  parties  as 
follows: 

(a)  Witnesses.  Each  party  to  the 
dispute  shall  bear  the  costs  of  its  own 
witnesses. 

(b)  Other  costs  of  arbitration.  Except 
as  provided  in  S  2841.5(d)  with  respect 
to  a  transcript  of  the  hearing,  the  parties 
shall  bear  the  other  costs  of  the 
arbitration  proceedings  equally  unless 
the  arbitrator  determines  otherwise.  The 
parties  may,  however,  agree  to  a 
different  allocation  of  costs  if  their 
agreement  is  entered  into  after  the 
employer  has  received  notice  of  the 
plan's  assessment  of  withdrawal 
liability. 

(c)  Attorneys' fees.  The  arbitrator  may 
require  a  party  that  initiates  or  contests 


an  arbitration  in  bad  faith  or  engages  in 
dilatory,  harassing,  or  other  improper 
conduct  during  the  course  of  the 
arbitration  to  pay  reasonable  attorneys' 
fees  of  other  parties. 

92641.10    Watverol  rules. 

Any  party  that  fails  to  object  in 
writing  in  a  timely  manner  to  any 
deviation  from  any  provision  of  this  part 
is  deemed  to  have  waived  the  right  to 
interpose  that  objection  thereafter. 

S  2641.11    Calculatfcin  of  periods  of  time. 

For  purposes  of  calculating  any  period 
of  time  under  this  part,  the  period  begins 
to  run  on  the  day  following  the  day  that 
a  communication  is  received  or  an  act  is 
completed.  If  the  last  day  of  the  period 
is  a  Federal,  State,  or  local  holiday  or  a 
non-business  day  for  one  of  the  parties 
or  the  arbitrator,  the  period  runs  until 
the  end  of  the  first  business  day  that 
follows.  Hobdays  or  non-business  days 
occurring  during  the  running  of  the 
period  of  time  are  included  in 
calculating  the  period. 

92641.12    FtHng  or  service  of  docunwnta. 

(a)  By  mail.  A  document  that  is  to  be 
filed  or  served  under  this  part  is 
considered  filed  or  served  on — 

(1)  The  date  of  the  receipt  provided  to 
the  sender  by  the  United  States  Postal 
Service,  if  the  document  was  sent  by 
certified  or  registered  mail,  postage 
prepaid,  properly  packaged,  and 
properly  addressed;  or 

(2)  The  date  of  the  United  States 
Postal  Service  postmark  stamped  on  the 
cover  in  which  the  document  is  mailed, 
if  subparagraph  (1)  is  not  applicable,  a 
legible  postmaric  was  made,  and  the 
document  was  sent  postage  prepaid, 
properly  packaged,  and  properly 
addressed. 

(b)  By  means  other  than  mail.  A 
document  required  to  be  delivered  under 
this  part  that  is  not  mailed  in 
accordance  with  paragraph  (a)  of  this 
section  is  considered  filed  or  served  on 
the  date  on  which  it  is  received. 

§2641.13    PBGC-approved  arbitration 
procedures. 

(a)  Use  of  PBGC-approved  arbitration 
procedures.  In  lieu  of  the  procedures 
prescribed  by  this  part,  an  arbitration 
may  be  conducted  in  accordance  with 
an  alternative  arbitration  procedure 
approved  by  the  PBGC  in  accordance 
with  paragraph  (c)  of  this  section.  A 
plan  may  by  plan  amendment  require 
the  use  of  a  PBGC-approved  procedure 
for  all  arbitrations  of  withdrawal 
liability  disputes,  or  the  parties  may 
agree  to  the  use  of  a  PBGC-approved 
procedure  in  a  particular  case. 

(b)  Scope  of  alternative  procedures.  If 


an  arbitration  is  conducted  in 
accordance  with  a  PBGC-approved 
arbitration  procedure,  the  alternative 
procedure  shall  govern  all  aspects  of  the 
arbitration,  with  the  following 
exceptions: 

(1)  The  time  limits  for  the  initiation  of 
arbitration  may  not  differ  from  those 
provided  by  i  2641.2. 

(2)  The  arbitrator  shall  be  selected 
after  the  initiation  of  the  arbitration. 

(3)  The  arbitrator  shall  give  the  parties 
opportunity  for  prehearing  discovery 
substantially  equivalent  to  that  provided 
by  S  2641.4(a)(2). 

(4)  The  award  shall  be  made  available 
to  the  public  to  at  least  the  extent 
provided  by  S  2641.7(g). 

(5)  The  costs  of  arbitration  shall  be 
allocated  in  accordance  with  {  2641 A 

(c)  Procedure  for  approval  of 
alternative  procedures.  The  PBGC  may 
approve  arbitration  procedures  on  its 
own  initiative  by  publishing  an 
appropriate  notice  in  the  Federal 
Register.  The  sponsor  of  an  arbitration 
procedure  may  request  PBGC  approval 
of  its  procedures  by  subnutting  an 
application  to  the  PBGC.  The 
application  shall  be  submitted  to  the 
Case  Qassification  and  Control 
Division,  Code  542,  Insurance 
Operations  Department,  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street. 
NW..  Washington,  DC  20006.  and  shall 
include  the  following  information: 

(1)  A  copy  of  the  procedures  for  which 
approval  is  sought' 

(2)  A  description  of  the  history, 
structure  and  membership  of  the 
organization  that  sponsore  the 
procedures;  and 

(3)  A  discussion  of  the  reasons  why, 
in  the  sponsoring  organization's  opinion, 
the  procediu'es  satisfy  the  criteria  for 
approval  set  forth  in  this  section. 

(d)  Criteria  for  approval  of  alternative 
procedures.  The  PBGC  shall  approve  an 
application  if  it  determines  that  the 
proposed  procedures  will  be 
substantially  fair  to  all  parties  Involved 
in  the  arbitration  of  a  withdrawal 
liability  dispute  and  that  the  sponsoring 
organization  is  neutral  and  able  to  carry 
out  its  role  under  the  procedures.  The 
PBGC  may  request  comments  on  the 
application  by  publishing  an  appropriate 
notice  in  the  Federal  Register.  Notice  of 
the  PBGC's  decision  on  the  application 
shall  be  published  in  the  Federal 
Register.  Unless  the  notice  of  approval 
specifies  otherwise,  approval  will 
remain  effective  until  revoked  by  the 
PBGC  through  a  Federal  Register  notice. 
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Issued  at  Washington,  DC  this  22ad  day  of 
August  19as> 
William  E.  Brack. 

Chairman.  Board  of  Dirrctora,  Pension 
Benefit  Guaranty  Corporation. 

Issued  pursuant  to  •  resohition  of  the 
Board  of  Directors  awthohzing  its  Cbaiman 
to  issde  this  Final  Rule. 

Edward  R.  Mackiewicz. 

Secretary.  Pension  Benefit  Cvorenfy 
Corporation. 

[FR  Doc.  8*-20Wl  Filed  8-28-«5;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[MS-009:  A-4-FRL-2888-11 

Designation  of  Areas  for  Air  Quality 
Planning  Ptn'poses  IMissisaippI; 
Radeslgnation  of  Total  Suspended 
Particulate  (TSP)  Area 

AGENCY:  Environmeatal  Protection 

Agency. 

action:  Final  rule. 

summary:  EPA  today  is  approving  a 
request  by  Mississippi  that  the 
attainment  status  designation  of  the  Gty 
of  Laurel  (Jones  County]  be  changed 
from  nonattainnient  to  attainment  for 
the  primary  and  secondary  air  quality 
standards  for  total  suspended 
particulate  (TSP).  The  State's  request 
was  supported  by  air  quality  data 
showing  attainment  and  evidence  of 
emission  reductions. 

date:  This  action  wiQ  be  effective  on 
September  26, 1985. 

ADDRESSES:  Copies  of  the  materials 
submitted  by  Mississippi  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency, 
Region  IV,  Air  Management  Branch. 
345  Courdand  Street  NE..  Atlanta, 
Georgia  30365 
Bureau  of  Pollution  ControL  Mississippi 
Dept.  of  Natural  Resources,  P.O.  Box 
10385,  Jackson,  Mississippi  39209 
Also,  a  Technical  Support  Document 
setting  forth  the  criteria  upon  whicb 
EPA  evaluated  the  Mississippi  request 
may  be  examined  at  the  EPA  Region  IV 
address. 

FOR  FUftTHER  MFORHMTION  COirrACT: 

Al  Yeast.  EPA  Region  IV  Air 
Management  Branch,  at  the  Adanta 
address  above,  telephone  404/881-2864 
|FTS  257-2864). 

SUPPLEMENTARY  INFORMATION:  Section 
107  of  the  Clean  Air  Act  provides  for 
changes  in  attainment  status 
designation  by  the  Administrator.  On 


September  28, 1964.  tbe  Minisaippi 
Bureau  of  Pollution  Control  submitted  a 
request  that  EPA  promulgate  a  new  air 
quality  classification  for  the  Qty  of 
Laurel  (Jones  County)  with  respect  to 
total  suspended  particulate  (TSP).  This 
request  was  based  on  ei^t  qaarters  of 
monitoring  data  and  a  demonstration  of 
emission  reduction  consistent  with  &e 
State's  1979  TSP  Part  D  plan.  EPA 
approved  Mississippi's  Part  D  plan  for 
the  Jones  County  TSP  oonattainment 
area  on  January  10. 1980  (45  FR  2031). 
This  redesignation  was  proposed  on 
April  22, 1985  (50  FR  15762);  no 
comments  were  received. 

Supporting  documentation  submitted 
by  the  State  shows  that  there  have  been 
no  recorded  violations  of  the  primary  or 
secondary  TSP  standards  since  1981.  In 
fact,  air  quality  has  been  steadily 
improving  since  1981.  These  data  were 
collected  at  monitoring  site  number 
1480002F02.  which  is  located  in  the  City 
of  Laurel.  This  is  a  SLAMS  site  meeting 
EPA's  siting  requirements.  This 
improvement  in  air  quality  corresponds 
to  emission  reductions  achieved  by 
implementing  measures  identified  in  the 
Part  D  control  strategy  for  the  area.  A 
lumber  mill  dominates  the  emission 
inventory  for  the  area.  During  1981. 
there  was  an  imexpected  increase  in 
nontraditional  emissions  (building 
demolition  and  land  clearing  for 
construction  of  a  shopping  mall)  in  the 
immediate  area  of  the  monitor.  Once  tbe 
added  emissions  ceased  in  1981.  the 
ambient  TSP  concentrations  were 
reduced,  and  there  have  been  no 
violations  since.  Tbe  base  year  1975 
inventory  shows  total  point  source 
emissions  of  6,513  tons  per  year.  By  1983 
total  emissions  had  been  reduced  by 
71.6%  to  1,857.1  tons  per  year. 

Additional  TSP  monitoring  data  which 
has  become  available  since  the  State's 
request  provides  further  support  for  the 

§81.325 


redesignation  of  Jones  County  in  that  it 
shows  no  exceedance  of  any  nationai 
ambient  TSP  standard. 

Final  Action 

On  the  basis  of  eight  quarters  of 
monitoring  data  showing  attainment  aiyf 
a  determination  by  EPA  that  the 
improvement  in  the  area's  air  quality  is 
not  a  result  of  emission  reductions 
brought  about  by  an  economic 
downturn.  EPA  is  approving  the 
redesignation  of  a  portion  of  Jones 
County  from  nonattainment  to  full 
attainment  for  TSP. 

Under  section  307  (bj(l)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  28, 1985.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2)). 

The  Office  of  Management  and  Bu<i^t 
(OMB)  has  exempted  this  mle  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFK  Part  tl 

Air  polhition  control.  National  parks. 
Wilderness  areas. 

Dated:  August  Za  198&. 
Le«M.ThaMas. 

Administrator. 

PART  81— (AMENDED] 

Part  81  of  Chapter  I,  "ntie  4a  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  81. 
continues  to  read  as  foDows: 

Authority:  42  U.S.C.  7401-7642. 

2.  In  §  81.325  the  attainment  status 
designation  table  for  Total  Suspended 
Particulates  (TSP)  is  revised  lo  read  as 
follows: 


Mississippi— TSP 


DMi<w«l«d  tnm 


Statewide.. 


Does  nolaai 
standards 


Oces  Boi  maai 
sacendaty 

sunaards 


Ownotto 


1 


(FR  Doc.  85-20437  Ftled  S-26-85;  ft45  am) 
BiLUNo  COOC  tan-fo-m 

40  CFR  Part  261 

[SWH-FRL-28S5-t] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Wastes 

agency:  U.S.  Environmental  Protection 
Agency. 


actkm:  Fmal  rule. 


summary:  The  Environmental  Protectiwi 
Agency  is  today  granting  final 
exclusions  for  the  solid  wastes 
generated  at  five  particular  genetatiag 
facilities  from  the  Hsts  of  hazardous 
wastes  contained  in  40  CFR  261.  31  and 
261.32.  This  action  responds  to  delisting 
petitions  received  by  the  Agency  under 
40  CFR  260.20  and  260.22  to  exclude 
wastes  on  a  "site-specific  basis"  from 
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the  hazardous  waste  lists.  The  effect  of 
this  action  is  to  exclude  certain  wastes 
generated  at  these  facilities  from  listing 
as  hazardous  wastes  under  40  CFR  Part 
261. 

EFFECTIVE  DATE:  August  27. 1985. 
ADDRESSES:  The  public  docket  for  these 
final  exclusions  is  located  in  Room  S- 
212.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
D.C  20460.  and  is  available  for  public 
viewing  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

RCRA  Hotline,  toll  free  (800]  424-9346  or 
at  (202)  382-3000.  For  technical 
information  contact  Mr.  Myles  Morse. 
Office  of  Solid  Waste  (WH-562B).  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  D.C.  20460. 
(202)  475-8551. 

SUPPt^MENTARY  INFORMATION:  On 

October  23, 1984,  EPA  proposed  to 
exclude  specific  wastes  generated  by: 
(1)  Imperial  Clevite,  located  in  Salem, 
Indiana;  (2)  LCP  Chemical  Company, 
located  in  Orrington,  Maine;  (3)  Stauffer 
Chemical  Company.  located  in  Axis, 
Alabama,  and  St.  Gabriel.  Louisiana; 
and  (4)  Texas  Instruments,  Inc.,  located 
in  Dallas,  Texas,  from  the  lists  of 
hazardous  wastes  (see  49  PR  425801. ' 
These  actions  were  taken  in  response  to 
petitions  submitted  by  these  companies 
(pursuant  to  40  CFR  280.20  and  260.22)  to 
exclude  their  waste  from  hazardous 
waste  control.  In  their  petitions,  these 
companies  have  argued  that  certain  of 
their  wastes  were  non-hazardous  based 
on  the  criteria  for  which  the  waste  was 


'  The  Agency  also  proposed  (o  exclude 
electroplating  wastes  generated  by  the  Chrysler 
Corporation  at  their  plants  in  Fenton.  Missouri,  and 
Deividere.  Illinois,  and  refinery  wastes  generated  by 
the  .Amoco  Oil  Company  al  their  Wood  River. 
Illinois,  petroleum  refinery.  The  Agency  is  not 
making  a  final  decision  on  Chr>'sler's  petitions  since 
(he  additional  information  required  by  the 
Hazardous  and  Solid  Waste  Amendments  of  1964 
has  not  been  submitted.  In  particular,  these 
amendments  require  the  Agency  to  consider  factors 
(including  additional  constituents)  other  than  those 
for  which  the  waste  was  listed  in  order  to  determine 
whether  any  other  toxicants  may  reasonably  be 
presc^nt  in  the  waste  at  levels  of  regulatory  concern. 
Thus,  petitioners  are  now  required  to  submit 
sufficient  information  for  the  Agency  to  make  such 
a  determination.  Until  this  information  is  submitted, 
the  Agency  cannot  make  a  fmal  decision  as  to  the 
hazurdousness  of  these  wastes.  With  respect  to 
Amoco,  the  Agency  indicated  concern  over  PNAs  in 
Amoco's  waste  and  deferred  a  decision  until  a 
study  regarding  PNAs  in  particular  wastes  was 
completed.  This  study  has  been  completed  and  a 
notice  of  availability  was  published  on  May  9. 1985 
(see  SO  FR  19SS0).  A  Tinal  decision  will  be  made 
after  public  comments  on  this  report  are  addressed. 


listed.  The  petitioners  also  have 
provided  information  in  order  for  the 
Agency  to  consider  whether  any  other 
toxicants  are  present  in  the  waste  at 
levels  of  regulatory  concern.  The 
purpose  of  today's  action  is  to  make 
final  those  proposals  and  to  make  the 
exclusions  effective  immediately.  More 
specifically,  today's  rule  allows  these 
facilities  to  manage  these  wastes  as 
non-hazardous,  in  accordance  with  any 
conditions  of  the  exclusion.  These 
exclusions  remain  in  effect  unless:  (1) 
They  are  granted  for  a  one-time  disposal 
of  a  specific  volume  of  waste  or  (2)  the 
waste  varies  from  that  originally 
described  in  the  petition  [i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process).' In 
addition,  generators  still  are  obliged  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

The  Agency  notes  that  the  petitioners 
granted  final  exclusions  in  today's 
Federal  Register  have  been  reviewed  for 
both  the  listed  and  non-listed  criteria. 
As  required  under  the  Hazardous  and 
Solid  Waste  Amendments  of  1984,  the 
Agency  evaluated  all  other  factors 
(including  additional  constituents)  for 
which  there  was  a  reasonable  basis  to 
believe  that  their  presence  could  cause 
these  wastes  to  be  hazardous.  These 
petitioners  have  demonstrated  through 
submission  of  raw  materials  data,  EP 
toxicity  test  data  for  all  EP  toxic  metals, 
oily  waste  EP  toxicity  test  data  (where 
appropriate),  and  test  data  on  the  four 
hazardous  waste  characteristics,  and  in 
some  cases  additional  test  data, 
including  total  organic  carbon  and  total 
oil  and  grease,  that  their  wastes  do  not 
exhibit  any  of  the  hazardous  waste 
characteristics  and  do  not  contain  any 
other  toxicants  at  levels  of  regulatory 
concern.  The  Agency,  in  its  proposal  to 
exclude  the  wastes  covered  by  this  rule, 
provided  all  pertinent  information 
necessary  to  evaluate  the  additional 
factors. 

It  also  should  be  noted  that  the 
Agency  recently  proposed  to  use  a 
dispersion  model  in  evaluating  the 
migratory  potential  of  toxicants  from 
wastes  which  are  landfilled.  (See  SOTO 
7882,  February  26. 1985.)  This  change  in 
review  procedure  was  developed  to 
assist  in  standardizing  the  petition 


review  process.  The  petitioners  in 
today's  publication  were  not  required  to 
undergo  review  using  this  proposed 
approach,  since  our  decisions  regarding 
the  hazardousness  of  these  wastes  were 
proposed  with  a  request  for  public 
comment  under  previous  procedures. 
Since  no  public  comments  were  received 
which  questioned  the  technical 
decisions  to  delist  the  wastes  listed 
below,'  we  have  decided  to  proceed  to 
exclude  these  wastes  from  the  lists  of 
hazardous  wastes.^ 

Limited  Effect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's,  pursuant  to  Section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

As  a  result  of  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  no  State  delisting 
programs  are  presently  authorized.  The 
final  exclusions  granted  today, 
therefore,  are  issued  under  the  Federal 
program.  States,  however,  can  still 
decide  whether  to  exclude  these  wastes 
under  their  State  delisting  program. 
Since  a  petitioner's  waste  may  be 
regulated  by  a  dual  system,  [i.e..  both 
Federal  RCRA  and  State  non-RCRA 
programs),  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  under  State  law. 

The  exclusions  made  final  here 
involve  the  following  petitioners: 

Imperial  Clevite.  Salem,  Indiana 
LCP  Chemical  Company.  Orrington,  Maine 
Stauffer  Chemical  Company,  Axis,  Alabama 
Stauffer  Chemical  Company,  St.  Gabriel, 
Louisiana 


'The  current  exclusion  only  applies  to  the 
process  covered  by  the  original  demonstration.  A 
facility  may  file  a  new  petition  if  it  alters  its 
process:  however,  the  facility  must  treat  its  waste  as 
hazardous  until  a  new  exclusion  is  granted. 


'Comments  addressing  other  points  such  as 
terminology  or  sampling  under  contingency  plans 
were  received  and  are  addressed  separately  below. 

*The  Agency  notes  that  although  these 
petitioners  were  not  required  to  make  a 
demonstration  under  the  petition  review  approach 
proposed  on  February  26. 1985.  the  decisions  made 
here  are  equivalent  under  both  "old"  and  "new" 
review  approaches.  That  is.  if  the  Agency  used  the 
modeling  approach  for  these  wastes,  the  same 
technical  decision  to  exclude  these  wastes  from 
hazardous  waste  control  would  be  made. 
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Texas  Instruments,  Inc..  Dsltas,  Texas 
I.  Imperial  Clevite 

-4.  Proposed  Exclusion 

Imperial  Clevite  has  petitioned  the 
Agency  to  exclude  tt8  still  bottom  waste 
from  EPA  Hazardous  Waste  No.  F002 
based  on  the  tow  concentration  of  the 
listed  solvent  in  the  waste.  The  only 
solvent  used  by  Imperial  Clevite  and 
found  present  in  its  resin  cake  is  1,1,2- 
tricMoro-l,2,2-trifluoroethane  lFC-113). 
FC-113  is  used  to  clean  metallurgy  parts 
of  excess  hquid  thermosetting  epoxy 
resin.  The  FC-113  is  recovered  actively 
within  the  process,  allowing  only  minor 
concentrations  to  remain  in  the  spent 
resin  still  bottoms.  In  addition.  Imperial 
Clevite  submitted  data  on  the  other  non- 
listed  hazardous  constitatents  which 
indicates  that  no  other  hazardous 
constituents  are  present  in  these  wastes 
at  levels  of  regulatory  concern.  [See  49 
FR  42582-42583,  October  23. 1984.  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  Imperial  Clevite's 
petition.) 

B.  Agency  Response  to  Public 
Comments 

There  were  no  comments  on  the 
proposed  exclusion  of  this  waste. 

C.  Final  Agency  Decision 

Based  on  the  low  concentratioas  of 
FC-113  in  Imperial  Clevite's  resin  cake, 
and  the  low  solubility  of  this  solvent  in 
water,  this  waste  is  not  considered 
hazardous  either  through  exposure  by 
inhalation  or  ingestion  (rn  drinking 
water).  Minimal  toxicological  response 
has  been  reported  in  mammals  for  FC- 
113  at  exposure  levels  in  excess  of 
12,000  ppm.  The  American  Conference 
of  Governmental  Industrial  Hygienists 
has  established  a  recommended 
threshold  Hmit  value  of  1.000  ppm  for 
FC-113  in  workroom  air.  Ehje  to  the  high 
vapor  pressure  of  FC-113  and  the 
retention  time  and  operational 
temperature  of  Imperial  Clevite's 
recovery  system,  most  of  the  FC-113 
available  in  the  resin  matrix  would  be 
expected  to  be  recovered.  The  small 
quantity  of  FC-113  remaining  withm  the 
still  bottom  resin  (maximum  182  ppm) 
would  not  be  expected  to  be  mobile 
through  evaporation  or  leaching.  Even  in 
a  worst  case  scenario,  if  all  of  the  FC- 
113  present  in  the  waste  were  to  enter 
the  atmosphere,  the  total  amount 
present  in  the  waste  would  be  well 
below  the  health-based  standard  and 
not  of  regulatory  concern.  If  the  FC-113 
present  in  the  waste  were  assumed  to 
leach,  the  resuhant  levels  expected  hi 
ground  water  also  would  not  be 
considered  of  regulatory  concern.  The 


level  of  FC-113  available  for  leaching 
can  be  estimated  from  the  compounufs 
solubility  in  water,  which  is  17  ppm. 
Even  if  the  FC-113  leached  from  the 
waste  at  its  solubiHty  Hmit,  which  is 
unlikely,  since  the  waste  is  a  solidified 
resin,  this  concentration  would  not  pose 
a  hazard  to  human  health  or  the 
environment.  This  concentration  is  well 
below  all  available  heahb-based 
standards.  In  addition,  as  indicated  in 
the  proposal  Imperial  Clevite  also 
submitted  data  on  the  other  non-Hsted 
hazardous  constituents  which  may 
reasonably  be  expected  to  be  present  in 
the  waste.  In  particular.  Imperial  Clevite 
submitted  a  list  of  raw  materials  used  in 
their  manufacturing  process;  thi»  list 
indicated  that  no  other  hazardous 
constitutents  are  used  in  the  process. 

The  Agency  considers  Imperial 
Clevite's  still  bottom  resin  cake  to  be 
non-hazardous,  for  all  reasons,  and 
believes  it  should  be  excluded  from 
hazardous  waste  control  The  Agency, 
therefore,  is  granting  a  final  exclusion  to 
Imperial  Clevite  for  its  still  bottom  resin 
cake  listed  as  EPA  Hazardous  Waste 
No.  F002  generated  at  its  Salem,  Indiana, 
facility. 

n.  LCP  Chemical  Company 

A.  Proposed  Exchis/oo 

LCP  Chemicals  and  Plastics  (LCP)  has 
petitioned  the  Agency  to  exclude  their 
treatment  residues  from  EP.A  Hazardous 
Waste  Nos.  K071  and  K106  based  on 
their  low  mercury  content  and  the 
inabiHty  of  mercury  to  leach  from  these 
residues.  LCP  proposed  to  use  either  of 
the  following  treatment  processes:  (1) 
Retort  distillation  of  the  wastewater 
treatment  sludges  (K108  wastes)  and 
stabilization  of  the  brine  muds  (K071 
wastes)  using  the  SolidTek  System 
"nine,"  an  inorganic  solidification  and 
stabilization  technology;  or  (2)  sodium 
hydrosulfide  treatment  and  filtration  of 
the  combined  brine  mud  and  mercury 
bearing  wastewater  treatment  sludges. 
Both  processes  were  designed  to 
immobilize  the  mercury  concentrations 
remaining  in  the  wastes.  In  addition. 
LCP  also  submitted  data  on  the  other 
non-listed  hazardous  constituents  which 
indicates  that  no  other  hazardous 
constituents  are  present  in  these  wastes 
at  levels  of  regulatory  concern.  (See  49 
FR  42584-42588.  October  23, 1984,  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  LCP*s  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  one  comment 
from  the  petitioner  indicating  that  they 
did  not  submit  a  contingency  plan  to 
include  continuous  testing,  but  rather 


that  bi-monthly  testing  using  the  EP 
toxicity  test  would  provide  sati&faOory 
quality  assurance. 

The  Agency  notes  that  LCP  (ropoeed 
to  test  the  treated  waste  to  ensure 
proper  treatment:  however,  LCP  was 
correct  that  they  did  not  offer  to  test 
each  batch  using  the  EP  toxidly  test 
Thus,  the  Agency  was  incorrect  in 
stating  in  addition.  LCP  proposes  to 
test  each  batch  of  waste  to  enstire 
proper  treatment  (no  matter  wbicfa 
treatment  system  is  employed)  oaing  the 
EP  toxicity  test."  See  49  FR  42586. 
October  23, 1984.  Ne\  ertheless.  the 
Agency  incorporated  the  batch  testing 
requirement  into  the  contingeacy  plu  lo 
ensure  consistmt  treatment*  The 
Agency  notes  that  both  treatment 
alternatives  proposed  by  LCP  were 
tested  as  "pilot"  treatment  processes, 
neither  of  which  have  been  continaously 
used  at  the  facility.  Since  these 
treatment  procedures  were  not  "on-line'' 
processes,  the  Agency  'oeiieves  it  is 
necessary  to  collect  coctinooas  "on- 
line" batch  data  over  a  period  of  tiaw. 
The  need  for  batch  data  is  emphasized 
due  to  the  Agency's  experience  with  the 
inherent  variability  of  mercury  consent 
in  chlor-alkaii  wastewater  and  brine 
sludges.  The  Agency,  therefore, 
maintains  that  the  exclusion  reqa^ies 
continuous  batch  testing  for  mercvry 
using  the  EP  toxicity  test  prior  to 
disposal.  The  Agency,  however,  will 
review  the  data  collected  over  aa  fnitial 
six-month  period  of  "oo-iine"  traataanL 
If  the  data  indicate  that  mercary  extract 
levels  exhibit  low  variability,  the 
Agency  may  propose  to  amend  the 
exclusion  to  require  frequent  testa^ 

The  petitioner  also  indicated  that  the 
proposed  exclusion  misstated  the 
maximum  mercury  extract  levels  of  dw 
SolidTek  treated  brine  waste  aa  100 
ppm.  The  Agency  notes  diat  this  was  a 
typographical  error  and  was  correctly 
listed  on  the  following  page  of  the 
proposed  exclusion  as  0.015  ppm. 

C.  Final  Agency  Decision 

Based  on  the  low  levels  of  mercaiy 
demonstrated  to  be  present  in  the 
mercury-bearing  wastewater  treatment 
sludges  and  the  low  mercury  eictract 
levels  exhibited  by  both  of  the  proposed 
sludge  treatment  processes,  the  Agency 
believes  the  treatment  residoe  is  non- 
hazardous  based  on  the  criteria  for 
which  the  waste  was  hsted.  The 
maximum  extract  levels  of  less  than 
0.015  ppm  exhibited  by  the  SobdTek 


'The  Agency  indicfttcd  in  Ac  i__. 

that  tke  waste  would  have  to  Ix  tested  •■  a  Viirh 

basis  for  mercury  mobility,  using  the  EP  I 

test. 
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treated  waste,  and  the  average  extract  * 
level  of  0.02  ppm  exhibited  by  the 
sodium  hydrosulfide  treatment  and 
filtration  process  are  considered 
relatively  low  by  the  Agency  [i.e.,  within 
one  order  of  magnitude  of  the  National 
Interim  Primary  Drinking  Water 
Standard).  Attenuation  and  dilution  by 
the  soil  column  and  any  ground  water 
source  are  expected  to  reduce  these 
mercury  concentrations  below  the 
drinking  water  standard.  The  Agency 
further  believes  that  the  matrices  of  both 
the  SolidTek  treated  sludge  and  the  slag 
residue  from  the  retort  furnace  have 
high  metal  binding  capacity.  The  Agency 
has,  however,  imposed  a  maximum 
acceptable  mercury  extract  level  for  the 
treatment  residue  generated  by  both  of 
these  processes  of  0.05  ppm.  ^This  level 
was  selected  to  ensure  that  very  low 
levels  of  mercury  would  leach  from  the 
waste  and  is  in  part  based  on  the  large 
quantity  of  waste  generated  by  LCP. 
LCP  must  test  each  batch  of  waste 
before  disposal  to  assure  that  the  waste 
exhibits  mercury  extract  levels  below 
0.05  ppm.  The  Agency  will  review  this 
data  to  determine  whether  variability  is 
low  enough  to  allow  less  frequent 
testing. 

Based  on  the  raw  materials  used  by 
LCP  in  their  manufacturing  process,  the 
Agency  also  has  concluded  that  no  other 
hazardous  organic  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern.  For  the  other  toxic 
metals,  the  data  submitted  by  LCP 
exhibited  low  extract  levels.  The 
Agency  believes  that  attenuation  and 
dilution  will  result  in  ground  water 
concentrations  well  below  the  National 
Interim  Primary  Drinking  Water 
Standards.* The  Agency  believes  that 
LCP's  petitioned  wastes  are  non- 
hazardous  for  all  reasons,  under  the 
conditions  described  above.  The 
Agency,  therefore,  is  granting  a  final 
conditional  exclusion  to  LCP  for  its 


'The  average  level  was  used  since  the  maximum 
level  was  considered  an  outlier.  Since  this  value 
was  claimed  to  be  caused  by  a  modincation  of  the 
treatment  system  rather  than  a  laboratory  or 
analytical  aberration,  the  mean  value  was 
calculated  using  this  maximum  level  rather  than 
ignoring  it 

'The  Agency  notes  that  if  the  proposed  VHS 
modeling  approach  were  used  to  evaluate  this 
petition,  the  receptor  well  values  generated  (using 
the  maximum  extract  levels  from  each  treatment 
residue)  would  be  below  the  National  Interim 
Primary  Drinking  Water  Standard  for  mercury.  The 
modeling  approach  also  indicates  that  if  the  waste 
exhibited  an  extract  level  of  O.OS  (the  maximum 
acceptable  level  set  by  the  condition  noted  above) 
the  receptor  well  value  would  still  be  below  the 
National  Interim  Primary  Drinking  Water  Standard. 

'Analyses  of  extract  data  for  all  other  EP  toxic 
metals  and  nickel  using  the  VHS  model  indicate 
receptor  well  levels  below  each  appropriate  health- 
based  «tandarri. 


mercury  bearing  wastewaste  treatment 
sludges  and  treated  brine  mud  waste 
from  EPA  Hazardous  Wastes  Nos.  K106 
and  K071  at  its  Orrington.  Maine, 
facility. 

III.  Stauffer  Chemical  Company 

A.  Proposed  Exclusion 

Stauffer  Chemical  Company  (Stauffer] 
has  petitioned  the  Agency  to  exclude  its 
brine  purification  muds  from  EPA 
Hazardous  Waste  No.  K071.  Stauffer 
proposed  to  install  a  brine  washing  and 
filtration  system  at  its  St.  Gabriel, 
Louisiana,  facility.  Stauffer  claimed  that 
the  mercury  present  in  the  brine  muds 
treated  using  this  proposed,  pilot  scale 
system  were  immobile  and,  accordingly 
non-hazardous.  In  addition,  Stauffer 
submitted  data  on  other  non-listed 
constituents  which  indicates  that  no 
other  hazardous  constituents  are  present 
in  these  wastes  at  levels  of  regulatory 
concern.  (See  49  FR  42584.  October  23. 
1984.  for  a  more  detailed  explanation  of 
why  EPA  proposed  to  grant  Stauffer's 
petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  one  comment 
from  the  petitioner.  Stauffer  claimed  that 
although  they  had  indicated  in  the 
petition  that  they  would  monitor  the 
treatment  system  to  assure  that  a  non- 
hazardous  waste  was  generated,  they 
did  not  state  that  they  would  run  an  EP 
toxicity  test  on  each  batch  of  waste. 
Stauffer  also  claimed  that  it  would  not 
be  necessary  to  run  the  EP  toxicity  test 
on  each  batch  to  ensure  the  non^ 
hazardous  nature  of  the  waste.  Stauffer 
states  that  normal  operating  and 
inspection  procedures  combined  with  EP 
toxicity  testing  of  monthly  composite 
samples  (after  an  initial  batch  testing 
period)  would  be  a  sufficient  program  to 
assure  non-variability  and  the  non- 
hazardousness  of  the  waste. 

The  Agency  notes  that  Stauffer 
proposed  to  test  and  monitor  the  waste 
to  ensure  proper  treatment;  however, 
Stauffer  was  correct  that  they  did  not 
offer  to  test  each  batch  continuously 
using  the  EP  toxicity  test.  Thus,  the 
Agency  was  incorrect  in  stating  "To 
ensure  proper  treatment  all  the  time, 
however,  Stauffer  also  has  proposed  to 
test  each  batch  of  the  brine  purification 
muds  generated  at  its  facility  using  the 
EP  toxicity  test  procedures."  See  49  FR 
42584,  October  23, 1984.  Nevertheless, 
the  Agency  incorporated  the  continuous 
batch  testing  requirement  into  the 
contingency  plan  to  ensure  consistent 
treatment.  Due  to  the  Agency's 
experience  with  the  inherent  variability 
of  mercury  content  in  chlor-alkali 


wastewater  and  brine  sludges,  the 
Agency  maintains  the  need  for  batch 
testing  using  the  EP  toxicity  test.  This 
point  is  emphasized  by  the  fact  that 
Stauffer's  petition  was  based  on 
laboratory  scale  and  pilot  plant  data  for 
a  washing  and  nitration  treatment 
system  which  was  not  installed  at  the 
time  the  petition  was  filed.  The  Agency 
will  therefore  require  continuous  batch 
testing  of  the  waste  for  mercury  using 
the  EP  toxicity  test  prior  to  disposal.  The 
Agency  will,  however,  review  the  data 
collected  over  an  initial  six-month 
period  of  "on-line"  treatment.  If  the  data 
indicate  that  mercury  extract  levels 
exhibit  low  variability,  the  Agency  may 
propose  to  amend  the  exclusion  to 
require  less  frequent  testing. 

C.  Final  Agency  Decision 

Based  on  the  low  levels  of  mercury 
demonstrated  to  be  present  in  the 
treated  brine  sludge  and  the  low 
mercury  extract  levels  exhibited  by 
Stauffer's  proposed  sludge  treatment 
system,  the  Agency  believes  the 
treatment  residue  is  non-hazardous 
based  on  the  criteria  for  which  the 
waste  was  listed.  The  maximum  extract 
level  of  0.024  ppm  exhibited  by  the 
treated  brine  sludge  is  below  that  of 
regulatory  concern  [i.e.,  levels  within 
approximately  one  order  of  magnitude 
of  the  National  Interim  Primary  Drinking 
Water  Standard).  Attenuation  and 
dilution  by  the  soil  column  and  any 
ground  water  source  is  expected  to 
reduce  these  mercury  concentrations 
below  the  drinking  water  standard.  The 
Agency,  however,  has  imposed  a 
condition  on  Stauffer.  requiring 
continuous  batch  testing  of  the  treated 
brine  sludge  for  mercury  using  the  EP 
toxicity  test.  The  Agency  has  imposed  a 
maximum  acceptable  mercury  extract 
level  of  0.05  ppm  on  this  batch  testing 
condition. "This  level  was  selected  to 
ensure  that  very  low  levels  would  leach 
from  the  waste  and  is  in  part  based  on 
the  variability  associated  with  the  brine 
muds  generated  in  the  chlor-alkali 
industry.  Stauffer  must  perform 
continuous  batch  testing  before 
disposal.  The  Agency  will  review  this 
data  to  determine  whether  variability  is 
low  enough  to  allow  sampling  and 
testing  on  a  less  frequent  basis. 

Based  on  the  raw  materials  used  by 
Stauffer  in  their  manufacturing  process, 
the  Agency  also  has  concluded  that  no 
other  hazardous  organic  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern.  For  the  other  toxic 
metals,  the  data  submitted  by  Stauffer 
shows  extract  levels  within  one  order  of 


•See  footnote  7. 
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magnitude  of  National  Interim  Primary 
Drinking  Water  Standards.  These  levels 
are  below  that  of  regulatory  concern. 
The  Agency  believes  that  attenuation 
and  dilution  will  result  in  ground  water 
concentrations  well  below  the  National 
Interim  Primary  Drinking  Water 
Standards."* 

The  Agency  believes  that  Stauffer's 
proposed  treatment  system  will  produce, 
under  the  conditions  described  above,  a 
treatment  residue  which  is  non- 
hazardous  for  all  reasons.  The  Agency, 
therefore,  is  granting  a  final  conditional 
exclusion  to  Stauffer  for  its  treated  brine 
sludge  from  EPA  Hazardous  Waste  No. 
K071  at  its  St.  Gabriel,  Louisiana, 
facility. 

IV.  Stauffer  Chemical  Company 

A.  Proposed  Exclusion 

Stauffer  Chemical  Company  (Stauffer) 
has  petitioned  the  Agency  to  exclude  its 
brine  purification  muds  contained  in  its 
brine  muds  pond  (designated  HWTF:  5 
EP-201)  at  its  LaMoyne  Plant  in  Axis, 
Alabama,  from  EPA  Hazardous  Waste 
No.  K071.  Stauffer  claimed  that  this 
impounded  sludge  was  non-hazardous 
due  to  the  immobility  of  the  mercury  in 
the  waste.  In  addition,  Stauffer  also 
submitted  data  on  other  non-listed 
constituents  which  indicates  that  no 
other  hazardous  constituents  are  present 
in  these  wastes  at  levels  of  regulatory 
concern.  (See  49  FR  42583-42584, 
October  23, 1984,  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  Stauffer's  petition.) 

B.  Agency  Response  to  Public  Comment 

No  public  comments  were  received 
regarding  this  petition. 

C.  Final  Agency  Decision 

Based  on  the  low  levels  of  mobile 
mercury  in  this  waste,  the  Agency 
believes  that  the  waste  contained  in  the 
brine  mud  pond  is  non-hazardous,  based 
on  the  criteria  for  which  the  waste  was 
listed.  The  maximum  mercury  extract 
level  exhibited  by  this  waste,  0.0032 
ppm,  is  below  that  of  regulatory  concern 
[i.e.,  levels  less  than  one  order  of 
magnitude  of  the  National  Interim 
Primary  Drinking  Water  Standard)." 
Attenuation  and  dilution  by  the  soil 
column  and  any  ground  water  source 
will  reduce  these  mercury 
concentrations  below  the  drinking  water 
standard. 


"See  footnote  8. 

"The  Agency  notes  that  if  the  proposed  VHS 
modeling  approach  were  used  to  evaluate  this 
petition,  the  receptor  well  values  generated  (using 
the  maximum  extract  level  for  the  treatment 
residue)  would  also  be  below  the  National  Interim 
Primary  Drinking  Water  Standard  for  mercury. 


Based  on  the  raw  materials  used  by 
Stauffer  in  their  manufacturing  process, 
the  Agency  also  has  concluded  that  no 
other  hazardous  organic  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern.  For  the  other  toxic 
metals,  the  data  submitted  by  Stauffer 
shows  extract  levels  below  the  National 
Interim  Primary  Drinking  Water 
Standards.  '^ 

The  Agency  believes  the  sludge 
contained  in  Stauffer's  brine  mud  pond 
(5  EP-201)  is  non-hazardous  for  all 
reasons.  The  Agency,  therefore,  is 
granting  a  final  one-time  exclusion  for 
the  treated  brine  mud  waste  contained 
in  pond  5  EP-201  at  Stauffer's  Axis. 
Alabama,  facility. 

V.  Texas  Instriunents,  Iii& 

A.  Proposed  Exclusion 

Texas  Instruments,  Inc.,  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  Nos.  F006  and  F019 
based  on  the  destruction  and 
immobilization  of  the  listed  hazardous 
constituents  by  its  wastewater 
treatment  system.  In  addition.  Texas 
Instruments  submitted  data  on  other 
non-listed  constituents  which  indicates 
that  no  other  hazardous  constituents  are 
present  in  these  wastes  at  levels  of 
regulatory  concern.  (See  49  FR  42581- 
42582,  October  23, 1984,  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  grant  Texas  Instruments' 
petition.) 

B.  Agency  Response  to  Public 
Comments 

There  were  no  comments  on  the 
proposed  exclusion  of  these  wastes. 

C.  Final  Agency  Decision 

Texas  Instruments'  claim  that  their 
wastewater  treatment  sludge  is  non- 
hazardous  was  substantiated.  First, 
representative  samples  of  this  waste 
were  tested  for  total  cyanide  and 
leachable  cyanide.  Maximum  total 
cyanide  content  for  this  waste  was  0.25 
ppm,  which  is  well  below  the  threshold 
limit  value  of  10  ppm  for  workroom  air 
suggested  by  the  American  Conference 
of  Goveriunental  Industrial  Hygienists. 
This  low  level  is  therefore  not  of 
regulatory  concern  to  the  Agency  from 
an  atmospheric  exposure  route.  The 
maximum  cyanide  extract  level  was  0.01 
ppm,  which  is  well  below  the  U.S.  Public 
Health  Service's  Suggested  Drinking 
Water  Standard  for  cyanide,  and  is 
therefore  not  of  regulatory  concern  with 
respect  to  ground  water  contamination. 


The  maximum  extract  levels  for 
cadmium,  chromium,  and  nickel  were 
0.37,  0.88,  and  3.09  ppm,  respectively. 
The  Agency  had  proposed  to  condition 
the  exclusion  to  include  batch  testing  of 
the  waste  for  cadmium,  due  to  the 
cadmium  extract  variability  reported  in 
the  petition. ' »  The  Agency  proposed 
that  any  batch  exhibiting  a  cadmium 
extract  level  above  0.3  ppm  should  be 
handled  as  a  hazardous  waste.  This 
limitation  was  imposed  by  the  Agency 
to  ensure  that  only  relatively  low  levels 
of  cadmium  would  leach  from  the  waste. 
Attenuation  and  dilution  attributed  to 
the  soil  column  as  well  as  any  ground 
water  source  is  expected  to  decrease 
these  extract  levels  below  the  National 
Interim  Primary  Drinking  Water 
Standards.  >*  The  Agency  is  still 
concerned  about  the  variability 
exhibited  by  the  cadmium  extract 
values,  and  therefore  is  requiring  TI  to 
test  each  batch  for  cadmiiun  using  the 
EP  toxicity  test.  The  Agency  is 
requesting  TI  to  tabulate  and  report  this 
data  to  the  delisting  program  ofHce  on  a 
monthly  basis,  as  an  addendum  to  their 
delisting  petition.  The  Agency  will  not 
remove  this  condition  until  TI's  data 
have  been  evaluated  and  made 
available  for  comment 

The  maximum  chromium  and  nickel 
extract  values  also  are  not  considered  of 
regulatory  concern,  since  they  are 
within  approximately  one  order  of 
magnitude  of  the  National  Interim 
Primary  Drinking  Water  Standard  for 
chromium  and  the  Agency's  Interim 
Health  Advisory  for  nickel 
respectively.'*  »•  Again,  attenuation 


"See  footnote  8. 


"  Cadmium  extract  levels  varied  iiroiD  006  to  037 
ppm. 

'*  The  Agency  notes  thai  if  the  proposed  VHS 
modeling  approach  were  used  to  evaluate  this 
petition,  the  receptor  well  values  generated  (uamg 
the  maximum  cadmium  extract  level  and  TI's 
annual  waste  generation  rate  of  339  Ions  per  year). 
would  be  below  the  National  Interim  Primary 
Drinking  Water  Standard  for  cadmium.  The 
modeling  approach  also  indicates  that  the  maximoa 
acceptable  cadmium  level  which  will  generate  a 
receptor  well  value  below  the  National  Interim 
Primary  Drinking  Water  Standard  is  OS  ppm.  The 
exclusion  condition  will  remain  at  the  OJ  ppm  levei 
however,  since  public  comments  on  the  modelii^ 
approach  proposed  on  February  26. 198S.  have  no( 
yet  been  evaluated. 

"  The  Agency's  previous  delisting  decisions  lor 
nickel  were  based  on  the  1960  Ambient  Water 
Quality  Criterion  (AWQC)  of  632  ppb.  Since  that 
time,  various  offices  within  the  Agency  have 
reviewed  the  studies  from  which  the  AWQC  was 
determined.  These  studies  were  found  to  be  flawed 
with  respect  to  reproductive  effects:  therefore  the 
Agency  is  conducting  a  new  reproductive  effects 
study  to  re-evaluate  the  toxicity  of  nickel.  This  will 
probably  take  more  than  eight  months  to  comptete. 
In  the  interim,  the  Agency  has  determined  that  the 
systemic  toxicity  results  reported  in  the  origiital 
studies  (see  Ambrose,  et  al..  1978..  |.  Pood  Sci. 
Technol.  13:181-187)  should  be  used  to  calculate  an 
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and  dilution  are  expected  to  decrease 
these  levels  below  these  health-based 
standards. 

Based  on  the  raw  materials  used  by  TI 
in  their  manufacturing  process,  the 
Agency  also  has  concluded  that  no  other 
hazardous  organic  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern.  For  the  other  toxic 
metals,  the  data  submitted  by  TI  shows 
low  extract  levels.  The  Agency  believes 
that  attenuation  and  dilution  will  result 
in  ground  water  concentrations  well 
below  the  National  Interim  Primary 
Drinking  Water  Standards." 
'  The  Agency  believes  that  this  waste  is 
non-hazardous  (for  all  reasons)  and  as 
such  should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  conditional  exclusion  to 
Texas  Instruments  for  its  electroplating 
wastewater  treatment  sludge  listed  as 
EPA  Hazardous  Waste  Nos.  F006  and 
F019  generated  at  its  Dallas.  Texas, 
facility. 

VI.  Effective  Date 

This  rule  is  effective  immediately.  The 
HSWA  amended  Section  3010  of  RCRA 
to  allow  rules  to  become  effective  in  less 
than  six-months  period  when  the 
regulated  community  does  not  need  the 
six-month  period  to  come  into 
compliance.  That  is  the  case  here  since 
this  rule  reduces,  rather  than  increases, 
the  existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  unnecessary  hardship  and  expense 
which  would  be  imposed  on  the 
petitioners  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
believe  that  these  rules  should  be 
effective  immediately.  These  reasons 


inlerim  health  advisory  for  nickel.  (See  50  FR  20247. 
Appendix  L  May  15.  1985.)  The  Agency  will  use  a 
calculated  allowable  drinking  water  concentration 
of  330  ppb.  Until  this  study  is  completed,  and  a  new 
health-based  nickel  standard  is  established,  the 
Agency  will  grant  final  exclusions  in  cases  where 
the  predicted  exposure  to  nickel  is  less  than  350 
ppb.  For  cases  where  the  predicted  concentration 
exceeds  350  ppb.  the  Agency  will  defer  its  decision 
on  nickel,  pending  the  establishment  of  a  new 
standard. 

'•  The  Agency  notes  that  if  the  proposed  VHS 
modeling  approach  were  used  to  evaluate  this 
petition,  the  receptor  well  values  generated  (using 
the  maximum  extract  levels  from  the  treatment 
residue)  would  be  below  the  National  Interim 
Primary  Drinking  Water  Standard  for  the  listed  EP 
toxic  metals. 

"  Analysis  of  extract  data  for  all  other  EP  toxic 
metals  and  nickel  using  the  VHS  model  indicate 
receptor  well  levels  below  each  appropriate  health- 
based  standard. 


also  provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act.  pursuant 
to  5  U.S.C.  553(d). 

VII.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant 
exclusions  is  not  major  since  its  effect  is 
to  reduce  the  overall  costs  and 
economic  impact  of  EPA's  hazardous 
waste  management  regulations.  This 
reduction  is  achieved  by  excluding 
wastes  generated  at  speciric  facilities 
from  EPA's  hazardous  wastes,  thereby 
enabling  the  facility  to  treat  its  waste  as 
non-hazardous. 

VIII.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
Final  rule,  it  must  prepares  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  {i.e.,  small  businesses,  small 
organizations,  and  small  Govenmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly.  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 
Hazardous  waste.  Recycling. 
Dated:  August  12. 1985. 

).  Winston  Porter. 

Assistant  Administrator.  Office  of  Solid 
Waste  and  Emergency  Response. 

PART  261-4DENTIFICAT10N  AND 
USTING  OF  HAZARDOUS  WASTE 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  261  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Audiacity:  Sees.  1006.  2002(a).  3001.  and 
3002-of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905.  6912.  6921,  and  6922). 

2.  In  Appendix  IX.  add  the  following 
wastestreams  in  alphabetical  order 

Appendix  IX— Waste  Excluded  under 
§  §  260.20  and  260^:2 


Table  1.— Wastes  Excluded  From  Now-SPEaFic  Sources 


FadMy 


impenal  Clavite.. 


Tanas  Intlrumsnta. 
Inc 


Address 


Salem.  IN... 
TX_ 


Waste  descfiption 


Solid  laan  cakes  comaining  EPA  Haztrdous  Waste  No  F002  genaralsd 
attar  August  27.  19S1  trom  sotveni  recovery  operations 

Waslawater  traatmant  sludges  (EPA  Hazardous  Waste  Nos  F006  and  F019» 
generated  alter  August  27.  1965.  trom  their  etectroplahng  operations  that 
have  been  batch  tested  tor  cadmium  usv^  ttm  EP  loxoty  procedure  and 
r>8ve  iMen  lound  to  conum  less  than  0.30  ppm  cadmum  in  the  EP 
eittact  Wastewater  trsatment  sludges  Out  eiceed  Uvs  level  tnU  be 
considered  a  hazardous  wesia 


TABif  2.— Waste  Excluded  From  Specific  Sources 


FadRy 


LCPCnamical..- _ 

Siautlar  Oientcal  Co.. 
StauKar  Cttenwtf  Co.. 


Orringlon.  ME... 

Aids.  AL 

St  Gabnel.LA„ 


Waste  dcsLflplion 


.  Bnoe  purification  muds  and  wastevratar  irealmant  sludges  generated  altar 
August  27.  1985  trom  thav  chior alkali  manulactwirtg  operatkms  (EPA 
Hazardous  Waste  Nos  l«)7t  and  K106)  that  have  been  batch  tested  lor 
mercury  usmg  the  EP  toiidty  procedures  and  have  been  lound  to  contain 
less  than  0  05  ppm  merci*v  m  the  EP  eirtracl  Bnna  purification  muds  and 
wastewater  treatment  sludges  that  exceed  this  level  wm  be  consK^ed  a 
hazardous  waste 
Brne  puntication  muds  ganaratad  from  their  cMa-MiMi  manutactunng  opar- 
atmgs  (EPA  Hazardous  Waste  Ite.  K  071J  and  disposed  ol  m  bnno  mud 
pond  HWTF  5  EP-201 

purification  muds,  which  have  bean  laashed  and  vacuum  fWered. 
generated  after  August  27.  1965  from  thav  chtor .alkali  manutactunng 
operations  (EPA  Hazardous  Waste  No  K071)  that  have  bean  batch  testod 
tor  mercury  usmg  the  EP  toxicity  procedure  and  have  been  lound  to 
contain  less  than  0  05  ppm  m  mercury  in  the  EP  extract  Bnne  punhcation 
muds   that  exceed  this  lavel  will   be  considered   a   hazardous  waste 


(FR  Doc  85-20434  Filed  6-28-65:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Child  Support  Enforcement 

Social  Security  Administration 

45  CFR  Part*  232,  233.  302,  and  303 

Child  Support  Enforcement  Program, 
and  Aid  to  Families  With  Dependent 
Children  Program;  Treatment  of 
Assigned  Support  Payments  Received 
Directly  and  Retained  by  AFOC 
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summary:  The  Child  Support 
Enforcement  program  under  title  IV-D  of 
the  Social  Security  Act  (the  Act)  is 
charged  with  establishing  paternity  and 
securing  support  on  behalf  of  recipents 
of  Aid  to  Families  with  Dependent 
Children  (AFDC)  under  title  IV-A  of  the 
Act.  As  a  condition  of  eligibility  for 
AFDC,  applicants  and  recipients  must 
assign  to  the  State  the  support  rights  of 
any  person  on  whose  behalf  aid  is 
sought  or  received.  Assigned  support 
collections  are  used,  in  part,  to 
reimburse  the  assistance  payments 
provided  by  the  State  and  Federal 
governments,  and  generally  do  not  affect 
the  amount  of  the  AFDC  grant. 

Another  condition  of  eligibility  for 
AFDC  is  that  the  applicant  or  recipient 
"cooperate  with  the  State  ...  in 
obtaining  support  payments."  Current 
AFDC  regulations  at  45  CFR  232.12(b)(4) 
specify  that  cooperation  includes 
"paying  to  the  child  support  agency  any 
[assigned]  child  support  payments 
received  from  the  absent  parent."  In 
some  cases,  however,  recipients  fail  to 
forward  these  payments  to  the  IV-D 
agency,  and  as  a  result  have  the  use  of 
the  payments  as  income.  To  codify  joint 
AFDC  and  Child  Support  Enforcement 
policy  for  handling  those  situations  in 
which  an  AFDC  recipient  receives  and 
retains  child  support  payments  from  an 
absent  parent,  we  published  final 
regulations  with  comment  period  on 
October  5, 1982.  (See  Volume  47  of  the 
Federal  Register,  pages  43953-43957.) 
This  document  responds  to  the 
comments  received  on  those  regulations. 
EFFECTIVE  DATE:  This  document  is 
effective  August  27, 1965. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Rufty,  OCSE,  Policy  Branch, 
6110  Executive  Blvd.,  Rockville,  MD 
20852,  (301)  443-5350;  or  Gary  Ashcraft. 
SSA,  Office  of  Family  Assistance,  Office 
of  Policy.  Transport  Building.  2100 


Second  Street  S.W.,  Washington,  D.C. 
20201,  (202)  245-3284. 

SUPPLEMENTARY  INFORMATION: 
Background 

When  an  assignment  of  support  rights 
has  been  made  by  an  AFDC  applicant  or 
recipient  under  section  402(a)(26)(A)  of 
the  Act  (42  U.S.C  602(a){26)(A)),  it  is  the 
responsibility  of  the  IV-D  agency  under 
section  454(4)  of  the  Act  (42  U.S.C. 
654(4))  to  establish,  enforce,  and  collect 
a  support  obligation  for  anyone  covered 
by  that  assignment.  Section  454(5)  of  the 
Act  (42  U.S.C.  654(5))  specifically 
requires  the  IV-D  agency  to  ensure  that 
assigned  payments  "shall  he  made  to 
the  State  for  distribution  pursuant  to 
section  457  (with  one  exception]  and 
shall  not  be  paid  directly  to  the  family." 
Section  457  provides  the  method  for 
assigned  support  collections  to  be  either 
distributed  among  the  State  and  Federal 
governments  or  given  to  the  family. 

The  distribution  requirements  cannot 
be  implemented  when  support  payments 
are  permitted  to  flow  directly  from  the 
absent  parent  to  the  family  for  several 
reasons:  first,  the  statutory  requirements 
for  distribution  of  assigned  collections 
by  the  IV-D  agency  cannot  be  carried 
out  when  the  IV-D  agency  does  not 
receive  the  collection;  second,  the 
enforcement  function  of  the  IV-D 
agency  is  hampered  because  the  agency 
cannot  monitor  payments  by  the  absent 
parent.  It  is,  therefore,  a  primary 
responsibility  of  the  IV-D  agency  to  take 
prompt  action  to  redirect  payments 
which  are  being  received  by  the  family 
so  that  these  payments  flow  from  the 
absent  parent  to  the  IV-D  agency  and 
not  to  the  family.  However,  there  are 
circumstances,  such  as  a  backlog  of 
cases  or  the  need  to  change  the  payee  of 
a  court-ordered  support  obligation,  in 
which  the  AFDC  recipient  continues  to 
receive  support  payments  directly  from 
the  absent  parent  for  some  time  after  the 
case  has  been  referred  to  the  IV-D 
agency.  For  this  reason,  as  noted  above, 
AFDC  regulations  require  that  direct 
support  payments  be  paid  by  the 
recipient  to  the  IV-D  agency,  as  a 
condition  of  AFDC  eligibihty. 

A  problem  arises  when  a  recipient 
fails  to  forward  to  the  IV-D  agency 
assigned  support  payments  received 
directly  from  an  absent  parent  (direct 
payments).  For  this  reason,  the  Office  of 
Family  Assistance  (OFA)  and  the  Office 
of  Child  Support  Enforcement  (OCSE) 
issued  a  joint  Action  Transmittal- 
Program  Instruction  (SSA-AT-^1-7 
(OFA)  and  OCSE-AT-81-7,  dated 
March  27, 1981)  to  provide  Federal 
policy  on  treatment  of  support  payments 


received  and  retained  by  AFDC 
applicants  or  recipients  until  publication 
of  final  regulations  on  this  subject.  The 
Action  Transmittal  also  provides  for  the 
application  of  the  sanction  for  failure  to 
cooperate  for  retention  of  past  as  well 
as  current  support  payments. 

We  published  final  regulations  with  a 
comment  period  in  the  Federal  Register 
on  October  5, 1982  to  codify  the  policy 
contained  in  the  Action  Transmittal. 
This  document  responds  to  comments 
received  on  those  regulations.  One 
change  was  made  to  the  final 
regulations  as  a  result  of  the  comments. 
In  addition,  one  technical  change  was 
made  as  a  result  of  enactment  of  Section 
173  of  Pub.  L  97-248,  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982,  which 
amends  section  454(5)  of  the  Act. 

Provisions  of  the  Final  Regulations 

States  must  implement  on  a  Statewide 
basis  one  of  two  methods  for  the 
treatment  of  retained  direct  support 
payments.  We  emphasize  that  the  two 
methods  for  treatment  of  retained  direct 
support  payments  are  not  intended  to 
preclude  or  restrict  the  prosecution  for 
fraud  under  applicable  State  civil  or 
criminal  law  where  warranted.  In 
addition,  we  want  to  remind  States  of 
the  recently  revised  sections 
402(a)(8)(A)  and  457(b)  of  the  Act  which 
require  that  the  first  $50  collected  on  a 
monthly  support  obligation  be  paid  to 
the  AFDC  family.  Despite  the  fact  that 
retained  amounts  must  be  repaid  in 
accordance  with  either  of  the  methods 
described  below,  the  individual  who 
retains  a  direct  payment  is  entitled  to 
the  first  $50  of  the  monthly  support 
obligation.  Therefore,  regardless  of 
whether  the  State  is  a  IV-A  income  or  a 
IV-D  recovery  State,  the  State  must  take 
into  account  the  $50  payment  to  the 
AFDC  family  when  determining  the 
amount  of  retained  support  that  is  owed 
by  an  individual. 

1.  IV-A  Income  Method 

Before  publication  of  the  regulations 
on  October  5, 1982,  AFDC  regulations  at 
45  CFR  233.20(a)  (1)  and  (3)  required  that 
the  IV-A  agency  treat  assigned  support 
payments  retained  in  the  current  month 
as  income  in  determining  need  and 
amount  of  the  assistance  payment.  An 
overpayment  of  assistance  occurs  for 
each  month  in  which  a  direct  support 
payment  is  retained  by  the  recipient  and 
not  counted  by  the  IV-A  agency  to 
reduce  the  AFDC  payment.  Under  the 
IV-A  income  method,  a  State  must 
implement  the  IV-A  plan  provisions  of 
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45  CFR  233.20(a)(13]  for  recovering  these 
overpayments. 

After  publication  of  the  October  5. 
1962  regulations.  States  that  treated 
retained  direct  payments  as  income 
were  not  required  to  change.  Under  the 
IV-A  income  method  of  accounting  for 
retained  support  payments,  the  role  of 
the  IV-D  agency  is  essentially  limited  to: 
(1)  Contacting  the  recipient  in  the  month 
in  which  a  payment  is  due  (o  be 
forwarded  to  the  IV-D  agency  to  secure 
the  release  of  that  payment  if  it  is  in  the 
possession  of  the  recipient,  and  (2) 
informing  the  IV-A  agency  when  it 
discovers  that  a  recipient  is  retaining  or 
has  retained  directly  paid  support. 

Notwithstanding  these  provisions  for 
IV-A  agencies  to  account  for  retained 
direct  support  payments,  recipients  must 
still  forward  directly  received  support 
payments  to  the  IV-D  agency  as  a 
condition  of  eligibility  under  45  CFR 
232.12.  If.  in  a  IV-A  income  State,  a 
recipient  receives  and  retains  a  support 
payment  in  one  month  and  consequently 
receives  an  overpajTnent  of  assistance 
for  that  month,  the  IV-A  agency  will 
implement  recovery  procedures 
consistent  with  the  IV-A  State  plan. 

2.  IV-D  Recovery  Method 

The  final  regulations  published  on 
October  5. 1962  amended  IV-D  State 
plan  requirements  at  45  CFR  302.31  by 
adding  paragraph  (a)(3)  to  provide  a 
second  method  for  treatment  of  retained 
direct  payments  whereby  the  FV-D 
agency  elects  to  recover  the  retained 
amounts  through  a  repayment 
agreement  with  the  recipient.  This 
required  an  exception  to  45  CFR 
223.20(a)(3)  which  had  provided  that 
retained  support  payments  covered  by 
an  assignment  be  counted  as  income  by 
the  IV-A  agency.  When  a  State  IV-D 
agency  elects  the  IV-D  recovery  method 
in  its  State  plan,  the  IV-A  agency  will 
not  count  any  retained  direct  suppon 
payments  as  income  to  meet  need, 
except  when  a  sanction  for  failure  to 
cooperate  is  applied  under  45  CFR 
232.12(d).  The  procedures  for  IV-D 
recovery  are  specified  at  45  CFR 
302.31(a)(3)  and  303.80. 

If  a  State  elects  the  IV-D  recovery 
method,  the  IV-D  agency  will  establish 
a  repayment  plan  with  the  AFDC 
recipient  in  accordance  with  the 
requirements  of  §  303.80.  Section  303  80 
provides  specific  procedures  and 
limitations  for  repayment  agreements 
between  rV'-D  agencies  and  AFDC 
recipients.  First,  the  IV-D  agency  must 
document  that  directly  paid  support  has 
been  retained  and  the  amounts.  Second, 
the  rV-D  agency  must  provide  the 
recipient  prior  written  notice  of  its  intent 
to  recover  the  retained  amounts  and  the 


proposed  method  for  recovery.  The 
specific  elements  of  this  notice  are 
specified  at  $  303.80(c)(2)(i)  through  (iv). 

In  addition  to  the  written  notice  of 
intent  to  recover,  the  IV-D  agency  must 
provide  the  AFDC  recipient  with  the 
opportunity  for  an  informal  meeting  for 
the  purpose  of  resolving  any  differences 
regarding  repayment  of  the  directly 
received  retained  support.  The 
requirements  for  this  meeting  are 
specified  in  §  303.80(c)(3).  At  this 
meeting,  the  FV-D  agency  will  explain 
the  nature  and  amount  of  the  recipient's 
debt.  The  recipient  can  submit 
documentation  to  rebut  any  part  of  the 
State's  claim. 

After  these  requirements  have  been 
met.  the  recipient  enters  into  a 
repayment  agreement  with  the  IV-D 
agency  subject  to  the  requirements  of 
§  303  80(d).  This  subsection  provides 
that  the  repajTnent  agreement  must  be 
individually  structured  so  as  to  account 
for  both  the  recipient's  ability  to  repay 
and  the  size  of  the  debt.  Under  the 
repayment  agreement,  a  recipient  may 
pay  out-of-pocket  in  one  payment  or  on 
an  installment  basis  or  through 
voluntary  vendor  payments  pursuant  to 
45  CFR  234.e0(a)(14).  We  believe  that  an 
individualized  agreement  is  essential  to 
avoid  both  undue  hardship  on  the 
recipient  and  unreasonably  long 
repayment  periods  in  relation  to  the 
amount  of  retained  support. 

Under  §  303.ao(e).  when  a  recipient 
does  not  enter  into  or  comply  with  the 
terms  of  a  repayment  agreement  with 
the  IV-D  agency,  the  IV-D  agency  must 
refer  the  case  to  the  IV-A  agency  with 
evidence  of  failure  to  cooperate.  Section 
303.80(f)  requires  the  IV-D  agency  to 
notify  the  IV-A  agency  when  the 
recipient  begins  to  cooperate. 
Cooperation  is  restored  under 
§  303.80(f)(1)  when  a  recipient,  who 
initially  refused  to  enter  into  an 
agreement,  signs  a  repayment  agreement 
with  the  IV-D  agency  and.  under 
§  303.80(f)(2).  when  a  recipient  who 
defaults  on  a  repayment  agreement 
begins  making  regularly  scheduled 
payments  according  to  that  agreement. 
Section  303.aO(f)(2)  further  provides  that 
the  resumption  of  payment  in  the  case  of 
a  defauH  does  not  mean  pa>'ment  of  past 
due  amounts  which  went  unpaid  during 
the  period  of  default.  Rather, 
cooperation  is  restored  when  the 
recipient  makes  a  current,  regularly 
scheduled  payment  according  to  the 
terms  of  the  agreement.  Amounts  due 
from  any  period  of  default  simply 
extend  die  duration  of  the  repayment 
agreement  by  the  number  of  months  in 
which  payments  were  not  made.  We 
also  specify  at  S  303.80(f)(2)  that 
repayment  agreements  may  not  include 


provisions  fur  balloon  payments  or  an 
acceleration  clause  as  a  condition  for 
restoring  cooperation  in  the  case  of  a 
default. 

We  also  made  a  technical  change  in 
the  regulations  published  October  5, 
1982  which  amended  45  CFR 
233.20{a)(3)(vi)  to  delete  the  first  full 
sentence.  This  section  incorrectly 
provided  that  support  from  legally 
responsible  relatives,  in  addition  to  an 
absent  parent,  can  be  sought  for 
purposes  of  income  to  an  AFDC 
assistance  unit.  Under  section  402(a)(26) 
of  the  Act  and  45  CFR  232.11/ assigned 
support  from  any  individual  whom  the 
Stale  holds  legally  responsible  must  be 
paid  to  the  IV-D  agency  and,  with  one 
exception,  cannot  be  counted  in  the 
determination  of  the  amount  of  the 
assistance  payment.  The  remaining  two 
sentences  in  this  subparagraph 
remained  unchanged. 

Changes  to  Final  Regulations 

This  document  makes  one  change  hs  a 
result  of  a  comment  received  in 
response  to  the  regulations  published  in 
the  Federal  Register  on  October  5. 1982. 

Section  303.80(f)(2)  stated  that  the  IV- 
D  agency  must  notify  the  IV-A  agency 
when  "the  recipient  who  defaulted  on 
repayment  agreement  begins  making 
regularly  scheduled  payments  according 
to  the  agreement."  This  paragraph 
further  explains  that  "resumption  of 
regularly  scheduled  payments  cannot  be 
interpreted  to  mean  payment  of  amounts 
which  were  not  paid  during  the  period  of 
default,  nor  amounts  which  could  be 
categorized  as  balloon  payments  or 
which  would  be  due  as  a  result  of  an 
acceleration  clause."  Based  on  a 
comment  received  concerning  the  term 
"regularly  scheduled  payment,"  we 
revised  §  303.80(f)(2)  to  include  a 
definition  of  this  term  and  to  clarifj-  how 
the  IV-D  agency  is  to  recover  amounts 
which  were  not  paid  during  the  period  uf 
default.  The  new  §  303.80(0(2)  defines  a 
"regularly  scheduled  payment"  as  a 
payment  made  in  the  current  month  for 
the  amount  specified  in  the  initial 
repayment  agreement  between  the  IV-D 
agency  and  the  recipient.  It  also 
provides  that,  in  order  to  recover 
amounts  which  were  not  paid  during  the 
period  of  default,  the  IV-D  agency  must 
extend  the  duration  of  the  repayment 
agreement. 

We  are  also  making  a  technical 
change  to  the  final  regulations.  Under 
the  current  §  303.80(b),  a  direct  payment 
which  is  used  by  the  IV-A  agency  to 
determine  an  assistance  unit  ineligible 
for  continued  assistance  is  exempt  from 
being  recovered  from  the  family.  As  of 
October  1, 1982.  section  173  of  Pub.  L. 
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97-248  amended  section  454(5)  of  the 
Act  to  require  that  a  support  payment 
used  to  determine  the  assistance  unit 
ineligible  for  AFDC  be  retained  by  the 
State  to  reimburse  it  for  assistance  paid 
to  the  family.  Since  this  payment  is  no 
longer  paid  to  the  family,  the  exception 
currently  under  S  303.80(b)  is  not 
applicable  and  any  support  payment 
retained  by  the  family  which  causes 
ineligibility  must  be  recovered  by  the 
IV-D  agency.  Therefore,  this  document 
deletes  reference  to  that  exception. 

State  Plan  Amendments 

We  required  amendments  to  both  the 
IV-.A  State  plan  and  the  iV-D  State  plan 
to  indicate  whether  a  given  State  elects 
the  IV-A  income  method  or  the  IV-D 
recovery  method.  OCSE  issued  the 
necessary  preprint  page  as  part  of  the 
revised  State  Plan  Prepnint  via  Action 
Transmittal  OCSE-AT-82-11  on 
September  21. 1982.  OFA  issued  the 
necessary  preprint  page  via  Action 
Transmittal  SSA-AT-82-32  on 
December  13, 1982.  Slates  are  currently 
in  the  process  of  submitting  the  preprint 
pages  for  approval. 

Response  to  Conuneats 

We  received  five  letters  fix)m  State 
agencies  response  to  the  final  rule 
published  on  October  5. 1982.  A 
discussion  of  the  comments  contained  in 
these  letters  and  our  responses  follow. 

Comment:  One  commenter  stated  that 
these  regulations  do  not  clearly  define 
how  the  IV-A  agency  is  to  handle  lump 
sum  arrearage  payments  when  an  AFDC 
applicant  or  recipient  receives  the  lump 
sum  and  retains  it. 

Response:  Regardless  of  whether  the 
Stare  has  decided  to  recover  directly 
received  and  retained  support  payments 
through  the  IV-A  income  or  the  IV-D 
recovery  method.  Federal  regulations  at 
45  CFR  233.20(a)(3)(ii)(D)  apply  to 
applicants  who  received  a  lump  sum 
arrearage  payment  in  the  month  of 
application.  Applicants  whose  income  in 
the  month  of  application  exceeds  the 
need  standard  because  of  the  receipt  of 
lump  sum  income,  regardless  of  the 
source,  must  be  considered  ineligible  for 
assistance  for  the  period  computed  by 
the  IV-A  agency  under  that  regulation. 

In  IV-A  income  States  only,  lump  sum 
arrearange  support  payments  that  are 
received  directly  and  retained  by  an 
AFDC  recipient  must  also  be  t.'eated  in 
accordance  with  45  CFR 
233.20(a)f3)(ii)(D).  (See  Section  II.  A.  of 
SSA-AT-81-7  (OFA).  March  27. 1981.) 

Comment:  Several  State  commenters 
felt  that  they  were  being  forced  to  be 
IV-D  recovery  States  because  of  the 
fiscal  sanctions  under  the  quality 
control  system.  However,  they  felt  that 


reductions  in  assistance  payments  under 
title  IV-A  are  the  most  efficient  and 
effective  way  of  recovering  support 
payments  that  are  received  directly  and 
retained  by  an  AFDC  recipient.  One 
State  believed  that  retained  support 
payments  should  not  be  counted  in 
computing  a  State's  IV-A  quality  control 
error  rate.  Similarly,  another 
recommended  that  State  agencies  be 
allowed  to  implement  the  IV-A  income 
method  without  fear  of  fiscal  sanction. 

Response:  One  Slate  which  has 
chosen  to  be  a  IV-D  recovery  State  has 
a  productive  idea  for  increasing  the 
collection  of  retained  support  under  that 
method.  In  addition  to  pprmitting 
recipients  who  have  retained  support  to 
pay  out-of-pocket  in  a  single  payment  or 
on  an  installment  basis,  they  will  also 
permit  the  use  of  voluntary  vendor 
payments  authorized  by  section 
406(b)(2)  of  the  Social  Security  Act  and 
implemented  under  45  CFR  234.60ia)(14) 
as  a  way  of  meeting  the  terms  of  the 
repayment  agreement.  Under  this 
optional  provision,  a  recipient  could 
voluntarily  request  that  vendor 
payments  be  made  by  the  IV-A  agency 
to  the  IV-D  agency  or  its  design»,'e  for 
repayment  of  retained  support.  States 
whose  title  IV-A  State  plan  does  net 
now  provide  for  this  option  must  amend 
their  plan  if  they  elect  to  offer  this 
method  of  repayment.  A  State  may  limit 
its  use  of  this  option  solely  to  repayment 
of  retained  support  by  so  stating  in  its 
State  plan. 

There  are  no  plans  to  eliminate  the 
review  of  directly  received  and  retained 
support  payments  from  the  quality 
control  system  and  the  related  fiscal 
sanctions  in  either  IV-A  income  States 
or  IV-D  recovery  States. 

Comment-  One  commenter  asked  if 
the  IV-A  agency  will  make  the 
determination  of  cooperation  if  a 
recipient  refuses  to  enter  into  a 
repayment  agreement  or  fails  to  make  a 
payment  under  the  repayment 
agreement.  The  commenter  also  asked  if 
this  determination  will  be 
straightforward  or  involve  other 
considerations. 

Response:  The  determination  of 
whether  an  applicant  or  recipient  has 
cooperated  in  estaWishing  paternity  and 
securing  support  will  be  made  by  the 
IV-A  State  agency.  This  is  a  title  IV-A 
State  plan  requirement  under  section 
402(a){26)  of  the  Act  and  45  CFR  232.12. 
See  the  preamble  to  the  regulations 
published  on  October  5  for  explanation 
of  how  cooperation  is  determined. 

Comment:  One  commenter 
recommended  that  Slates  opting  to 
implement  the  IV-D  recovery  method  be 
allowed  to  recoup  past  support 
payments  retained  by  the  recipient  by 


way  of  reduction  of  the  recipient's 
AFDC  grant. 

^  Rpsponse:  The  regulations  provide 
States  with  a  choice  between  two 
methflds.  The  elements  of  the  two 
methods,  however,  are  not 
interchangeable.  There  is  no  statutorv  or 
regulatory  provision  that  authorizes  a 
IV-D  agency  to  reduce  a  recipient's 
AFDC  grant.  Therefore,  the  direct 
payment  must  be  considered  either  as 
income  to  the  recipient  or  an 
overpayment  under  title  IV-A  flV-A 
income  method),  or  as  an  amount  owed 
to  the  State  to  be  recovered  by  the  IV-O 
agency  (IV-D  recovery  method).  If  a 
Slate  elects  the  IV^  recovery  method. 
it  may  only  recover  direct  payments 
using  the  recovery  method  authorized 
under  §  302.80.  As  stated  in  response  to 
the  second  comment,  an  AFDC  recipient 
may  voluntarily  make  a  written  request 
for  the  IV-A  agency  to  make  vendor 
payments  to  IV-D  agency  in  satisfaction 
of  a  repayment  agreement. 

Comment  One  commenter  asked  if 
the  informal  meeting  between  the  !V-D 
agency  and  the  AFDC  recipient  who 
retained  direct  payments  can  be 
conducted  by  telephone  when  the 
recipient  resides  in  a  rural  area. 

Response:  To  clarify  the  AFDC 
recipient's  responsibilities  and  to 
resolve  diTferences  regarding  the 
I  epayment  of  retained  direct  payments, 
we  strongly  urge  that  a  face-to-face 
meeting  occur  between  the  IV-D  ageiK:y 
and  the  recipient.  This  meeting  can  take 
place  at  the  IV-D  agency  or  at  the 
recipient's  residence  and  may  involve 
travel  by  either  party  to  the  selected 
site.  We  do  recognize,  however,  that  in 
some  situations  travel  by  either  party 
would  be  unreasonable  or  costly.  In 
these  cases,  telephone  contact  may  be 
used  in  place  of  a  face-to-face  meeting. 

Comment  One  commenter  asked  for 
more  specific  guidance  in  the  area  of  the 
repayment  agreement;  however,  the 
commenter  did  not  indicate  what  areas 
needed  further  clarification. 

Response:  We  believe  that  this 
regulation  is  sufficiently  clear  %vith 
respect  to  the  repa>Tnent  agreement.  For 
more  specific  details  on  developing  a 
repayment  agreement,  we  suggest  that 
the  State  agency  contact  the  appropriate 
OCSE  Regional  Office  for  technical 
assistance  on  this  matter. 

Comment:  One  commenter  asked  if 
the  AFDC  recipient  who  defaults  on  a 
repayment  agreement  must  repay  the 
amounts  that  went  unpaid  during  the 
period  of  default  before  a  payment  is 
considered  a  "regularly  scheduled 
payment."  In  addition,  the  commenter 
asked  how  to  distinguish  between  a 
current,  regularly  scheduled  payn;ent 
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and  an  AFDC  recipient's  effort  to  catch 
up  on  past  due  amounts  which  went 
unpaid. 

Response:  There  is  no  need  to 
distinguish  between  a  current,  reguterly 
scheduled  payment  and  the  recipient's 
effort  to  catch  up  on  past  due  amounts 
which  went  unpaid  during  default.  In 
response  to  this  comment,  however,  we 
revised  §  303.80(f)(2)  of  the  final 
regulations  to  clarify  the  term  "regularly 
scheduled  payment."  (See  previous 
discussion  under  Changes  to  Final 
Regulations.)  As  provided  in  the  new 
§  303.80(f)(2),  as  soon  as  the  recipient 
makes  a  payment  according  to  the  terms 
of  the  agreement,  it  is  considered  a 
current,  regularly  scheduled  payment 
and  cooperation  is  restored.  Amounts 
due  from  any  period  of  default  simply 
extend  the  duration  of  the  repayment 
agreement. 

Comment:  One  commenter 
recommended  that  States  be  given 
flexibility  to  use  both  the  IV-D  recovery 
and  the  IV-A  income  methods  to  recoup 
retained  direct  payments,  dependent  on 
whether  or  not  an  individual  was  on 
public  assistance.  The  commenter 
believes  that  the  State  would  be  most 
effective  if  its  IV-A  agency  sought 
recovery  while  the  individual  was 
receiving  assistance  and  its  IV-D 
agency  sought  recovery  after 
termination  of  assistance.  In  addition, 
because  some  States  have  sophisticated 
computer  systems,  the  commenter 
recommended  that  these  States  be 
allowed  to  demonstrate  to  the 
Department  that  double  recovery  would 
be  an  unlikely  result  of  combined  IV-A 
and  IV-D  recoupment. 

Response:  In  developing  the  final 
regulation,  the  Department  felt  that 
duplicate  systems  for  recovering  directly 
received  and  retained  support  payments 
would  be  adrhinistratively  burdensome, 
create  confusion  for,  and  increase  the 
possibility  of  duplicate  recoveries  from 
the  AFDC  recipient.  Under  the  final 
regulation,  a  State  cannot  choose  to  be  a 
IV-A  income  State  while  the  responsible 
individuals  are  receiving  AFDC  and  a 
IV-D  recovery  State  after  the  case  is 
closed.  In  a  IV-A  income  State,  the 
responsibility  of  the  IV-A  agency  to 
collect  overpayments  of  assistance  does 
not  end  when  the  case  is  closed.  Thus,  it 
would  be  inconsistent  with  current 
regulations  for  the  State  to  function  as  a 
IV-D  recovery  State  once  a  case  is 
closed.  Similarly,  the  responsibility  of 
the  IV-D  agency  in  a  IV-D  recovery 
State  to  collect  retained  support  does 
not  end  when  the  AFDC  case  is  closed. 
Therefore,  to  provide  a  uniform  Federal 
policy  that  is  workable  and  equitable  to 
all  States  and  to  ensure  equal  treatment 


of  AFDC  recipients,  the  regulations 
require  that  each  State  select  one  of  the 
two  methods  for  treatment  of  retained 
direct  payments  and  apply  the 
procedures  specified  m  that  selected 
method  to  all  recipients  within  the  State. 

Comment:  One  commenter  expressed 
concern  that,  although  this  regulation 
states  that  the  ".  .  .  treatment  of 
retained  direct  support  payments  are  not 
intended  to  preclude  or  restrict  the 
prosecution  for  fraud  under  applicable 
State,  civil  or  criminal  law  where 
warranted."  it  does  in  fact  restrict  a 
State  IV-D  agency's  obligation  to  notify 
the  appropriate  prosecutor. 

Response:  We  believe  that  there  are 
some  instances  where  the  direct 
payment  is  inadvertently  retained  by  the 
AFDC  recipient.  In  such  cases  where 
there  is  no  criminal  intent,  there  is  no 
violation  of  criminal  law.  In  cases  where 
there  is  evidence  of  criminal  intent,  we 
believe  that  there  is  nothing  in  these 
regulations  which  preclude  the 
caseworker  from  referring  evidence  of 
criminal  activity  to  the  local  authorities. 

OMB  Clearance 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
the  revisions  to  the  IV-A  and  IV-D  State 
plans  (§§  232.12(b)(4),  233.20(a){3)(v) 
and  (vi)  and  302.31(a)(3))  were  approved 
by  the  Office  of  Management  and 
Budget  under  existing  OMB  Nos.  0960- 
0252(OFA)  and  0960-0253(OCSE). 

Regulatory  Impact  Analysis 

No  significant  costs  will  result  from 
implementation  of  the  final  regulations 
because  these  regulations  codified 
policy  that  is  already  in  place  in  States. 
Therefore,  the  Secretary  has  determined 
that  thij  document,  which  responds  to 
the  comments  received  on  the  final 
regulations,  is  not  a  major  rule  as 
described  by  Executive  Order  12291.  In 
addition,  the  Secretary  certifies  that  for 
the  reason  stated  above,  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and.  therefore, 
will  not  require  a  regulator)'  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act  of  1980. 

List  of  Subjects 

45  CFR  Part  232 

Aid  to  families  with  dependent 
children.  Child  support  (new  term). 
Child  welfare.  Family  assistance  office. 
Grant  programs — social  programs. 

45  CFR  Part  233 

Aid  to  families  with  dependent 
children,  Aliens,  Family  assistance 


office.  Public  assistance  programs. 
Reporting  requirements. 

45  CFR  Parts  302  and  303 

Child  welfare.  Grant  programs/social 
programs. 

PART  303— (AMENDED] 

1.  The  authority  citation  for  Part  303  is 
revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  303  are  removed. 

Authority:  42  U.S.C.  651  through  658.  660, 
663.  664,  666.  667,  1302.  1396a(a)(25), 
139eb(d){2),  1396b(o),  1396b(p)  and  1396(k). 

2.  The  final  regulations  published  in 
the  Federal  Reigster  on  October  5, 1982 
(47  FR  43953-43957)  are  confirmed  as 
final  rules  with  the  following 
amendments:  45  CFR  303.80  (b)  and  (f)(2) 
are  revised  to  read  as  follows: 

§  303.80    Recovery  of  Direct  payments. 

***** 

(b)  Direct  payments  that  must  be 
recovered  by  the  IV-D  agency.  In  States 
that  place  the  responsibility  for  recovery 
of  direct  payments  with  the  IV-D  agency 
under  the  State  plan  option  at 
§  302.31(a)(3)(ii)  of  this  chapter,  the  IV- 
D  agency  must  recover  all  such 
payments.  The  only  exception  is  a  direct 
payment  retained  by  the  recipient  during 
the  period  when  the  sanction  for  failure 
to  cooperate  is  in  effect,  as  provided  at 
45  CFR  232.12(d). 
***** 

(f)  Subsequent  notification  to  the  IV- 
A  agency  as  required.  If  the  IV-D 
agency  has  referred  a  case  to  the  IV-A 
agency  with  evidence  of  failure  to 
cooperate  for  either  of  the  reasons  in 
paragraph  (e)  above,  the  IV-D  agency 
must  notify  the  IV-A  agency  when 
either  of  the  following  changes  in 
circumstances  occurs: 

(1)  The  recipient  who  refused  to  enter 
into  a  repayment  agreement  consents  to 
do  so  and  signs  the  agreement;  or 

(2)  The  recipient  who  defaulted  on  an 
agreement  begins  making  regularly 
scheduled  payments  according  to  the 
agreement.  Under  this  paragraph,  a 
regularly  scheduled  payment  is  a 
payment  made  in  the  current  month  for 
the  amount  specified  in  the  initial 
repayment  agreement  between  the  IV-D 
agency  and  the  recipient.  The 
resumption  of  regularly  scheduled 
payments  cannot  be  interpreted  to  mean 
payment  of  amounts  which  wereTnot 
paid  during  the  period  of  default,  nor 
amounts  which  could  be  categorized  as 
balloon  payments  or  which  would  be 
due  as  a  result  of  an  acceleration  clause. 
To  recover  amounts  due  from  any  period 
of  default,  the  IV-D  agency  must  extend 
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the  duration  of  the  repayment 
agreement. 

(Sec.  1102  of  the  Social  Security  Act  49  SfHt. 
647  (42  U.S.C.  1302)} 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.679.  Child  Support 
Enforcement  Program,  and  Program  No. 
13.761,  Ptjblic  Assistance — Maintenance 
A.<)si8tance  (State  Aid)) 

Dated:  June  6, 1985. 
Martha  A.  McSte«n. 
Acting  Commissioner,  Social  Security 
Administration. 

Dated:  April  16. 1985. 

Stephen  Ritchie, 

Director,  Off  ice  of  Child  Support 
Enforcement. 

Approved:  June  24, 1985. 
Margaret  M.  Heckler, 

Secretary. 

|FR  Doc.  85-20292  Filed  8-26-85:  8:45  am) 

BILLING  CODE  4190-1 1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  67 

Interpretation  Letter  Regarding 
Separations  Manual 

agency:  Federal  Communications 

Commission. 

ACTION:  Interpretation  letter. 

summary:  Under  delegated  authority, 
the  Common  Carrier  Bureau,  in  response 
to  a  request  by  Eagle  Communications 
Inc. /Colorado  has  provided  an 
interpretation  of  Part  67  of  the  FCC 
Rules  and  Regulations.  The  issue 
concerns  the  frozen  customer  premises 
equipment  (CPE)  balances  established 
in  accordance  with  the  Decision  and 
Order  in  FCC  Docket  80-286,  released 
February  26. 1982.  The  interpretation 
provides  guidance  with  respect  to  the 
transfer  of  the  frozen  CPE  balances  in 
1      the  event  of  the  sale  of  the  telephone 
exchange. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  S.  Leahy,  Common  Carrier 
Bureau.  (202)  632-7500. 

August  13, 1985. 

Mr.  Bob  Adkisson, 
Eagle  Telecommunications  Inc./ 
Colorado,  801  So  watch.  Box  570, 

Eagle.  Colorado  81631 

Dear  Mr.  Adkisson:  In  your  letter  of 
July  15. 1985,  you  requested  clarification 
of  the  procedures  for  the  transfer  of 
frozen  customer  premise  equipment 
(CPE)  balances  in  the  event  of  the  sale 
of  telephone  exchanges.  Specifically, 


you  requested  information  as  to  whether 
Eagle  Telecommunications,  Inc.  should 
include  in  the  calculation  of  its  revenue 
requirement  the  phase  out  amount  of 
CPE  associated  with  the  purchase  of 
two  exchanges  from  Continental 
Telephone  of  the  West.  In  response  to 
that  request  we  are  providing  the 
following  interpretation  of  the 
Separations  Manual,  Part  67  of  the  FCC 
Rules  and  Regulations. 

In  its  Decision  and  Order  (Order)  in 
Docket  80-286,  released  February-  26, 
1982,  the  Commission  adopted  the 
Amendment  to  the  Separations  Manual 
which  required  the  amounts  in  the  CPE 
plant  accounts  (other  than  Category  2) 
on  the  books  as  of  December  31, 1982,  to 
be  frozen  and  to  constitute  a  base 
amount  for  separations  purposes.  In  the 
Order  it  is  stated  that  the  freeze  and  the 
associated  phase  out  of  the  frozen  base 
over  five  years  is  "to  facilitate  the 
implementation  of  the  Commission's 
policies  regarding  detariffing  of 
customer  premises  equipment .  .  .  and 
to  ensure  that  the  detariffing  does  not 
result  as  [sic]  abrupt  rate  increases." 

As  we  indicated  in  our  previous 
interpretation  letter  of  June  4, 1984  to 
Mr.  Ron  Commingdeer  of  Panhandle 
Telephone  Cooperative,  it  is  our  opinion 
that  the  Commission's  intention  of 
precluding  abrupt  rate  increases  will 
most  properly  be  served  when  the 
frozen  CPE  balance  continues  to  be 
effectively  associated  with  the  same 
locale  it  was  associated  with  when  the 
balance  was  frozen.  Thus,  any  rate 
increase  curtailment  effected  by  the 
inclusion  of  the  frozen  CPE  amount  in 
the  separations  process  would  benefit 
the  ratepayers  in  that  area.  In  the  event 
of  a  transfer  of  ownership  of  an 
exchange,  the  overriding  consideration 
shall  be  that  the  ratepayer  benefitting  or 
likely  to  benefit  from  the  frozen  CPE 
balance  at  the  time  of  transfer  should 
continue  to  so  benefit  after  the  transfer 
to  the  extent  possible.  To  assure  this,  it 
is  expected  that  the  frozen  CPE  balance 
shall  remain  with  the  exchange  with 
which  it  was  associated  at  December  31, 
1982,  and  if  an  entire  exchange  should 
be  sold,  the  associated  frozen  CPE 
balance  shall  transfer  with  the  exchange 
to  the  new  owner. 

If  you  have  any  questions  concerning 
this  response,  please  contact  Arthur 
Leahy  at  (202)  632-7500. 

Sincerely, 
Gerald  P.  Vaughan, 
Chief  Accounting  and  Audits  Division. 
(PR  Joe.  85-20382  Filed  8-26-85;  8:45  am] 
BtLLMO  CODE  (TtZ-Ot-M 


47  CFR  Part  73 

(MM  Docket  No.  83-1232;  RM-4569i 

FM  Broadcast  Station  in  Grass  VaAey, 
CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  taken  herein  allots 
Channel  257A  to  Grass  Valley. 
California,  as  that  community's  second 
local  FM  service,  in  response  to  a 
petition  for  reconsideration  filed  by  Eric 
Hilding. 

EFFECTIVE  DATE:  September  30, 1965. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

•Nancy  V.  Joyner.  Mass  Media  Bureau. 
(202)  634-6530. 

SUf>PLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-{ AMENDED) 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1088.  as 
amended.  1082,  as  amended;  47  U.S.C  154. 
303.  Interpret  or  apply  sees.  301,  303.  307.  48 
Stat.  1081. 1082.  as  amended.  1063.  as 
amended.  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisioiit 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Memorandum  Opinion  and  Order 
(Proceeding  Terminated) 

In  the  matter  of  amendment  of  S  73.2Q2(b), 
Table  of  Allotments,  FM  Broadcast  Statiotts 
(Grass  Valley,  California):  MM  Docket  No. 
83-1232,  RM-4569. 

Adopted:  August  13. 1985. 

Released:  August  22, 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  Before  the  Commission  is  a  petition 
for  reconsideration  *  of  the  Report  and 
Order,  49  FR  37125.  published 
September  21. 1984.  which  denied  a 
request  of  Eric  R.  Hilding  ("petitioner") 
to  substitute  FM  Channel  280A  for  Class 
C  Channel  255  at  Chester.  California, 
and  to  allot  Class  B  Channel  256  to 
Grass  Valley.  California.  Opposition 
comments  were  filed  by  Michael  E.  and 
Teresa  G.  Worrall  ('WorraUs").* 


'  Public  Notice  of  the  petition  was  given 
Noveiiit>er  2, 1984,  Report  No.  148S. 

•The  Worralls  are  one  of  two  applicants  for 
Channel  255  at  Chester  (File  No.  BPHS3ia2&AH).  Aa 
application  has  also  t>een  filed  by  Almanor 
Broadcasting  Associates  (File  No.  BPH840731II). 
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Additionally,  a  motion  to  strike 
opposition  comments,  and  a  separate 
addendum  thereto,  were  Hied  by 
Chester  Coleman  ("Coleman"),  to  which 
petitioner  responded. 

2.  In  the  Report  and  Order,  the 
Commission  found  that,  on  the  basis  of 
evaluating  criteria  for  conflicting 
proposals,' Channel  255  should  be 
retained  at  Chester  in  order  to  provide 
that  community  with  the  opportunity  for 
its  first  local  service.  That  determination 
was  based  not  only  on  petitioner's 
failure  to  meet  the  burden  of  justifying 
the  requested  reallotment  of  the 
channel,  for  which  applications  are 
pending  and  for  which  no  equivalent 
channel  is  available,  citing  Martin  and 
Salyersville.  Kentucky.  50  R.R.  2d  502 
(1981).  but  also  the  fact  that  Grass 
Valley  currently  receives  full  time    •• 
service  from  a  local  AM  as  well  as  a 
Class  A  FM  station.  Moreover,  the 
Commission  found  that  although  no 
alternative  Class  B  or  Bl  frequencies 
were  available  for  Grass  Valley,  several 
Class  A  channels  could  be  allotted  to 
provide  the  diversity  of  service 
petitioner  claims  is  needed.  However, 
no  interest  in  a  Class  A  allotment  was 
expressed  by  petitioner,  or  any  other 
party.  Thus,  the  Grass  Valley  proposal 
was  denied. 

3.  On  reconsideration,  petitioner,  inter 
alia,  reiterates  his  previous  arguments  in 
favor  of  allotting  Class  B  Channel  256  to 
Grass  Valley,  with  the  concomitant 
allotment  of  two  Class  C2  channels  at 
Chester  to  satisfy  the  expressed 
interests  there.  However,  in  the  absence 
of  favorable  consideration  of  his 
request,  petitioner  seeks  the  allotment  of 
Channel  257A  to  Grass  Valley  to 
provide  that  community  with  an  added 
voice  for  the  dissemination  of  diverse 
viewpoints  and  programming. 
Accordingly,  petitioner  indicates  that  he 
will  apply  for  Channel  257A  if  it  is 
allotted  to  Grass  Valley,  as  requested. 

4.  The  bulk  of  petitioner's  comments 
concern  the  assumed  intentions  of 
Chester  Coleman  to  apply  for  Channel 
255  at  Chester.  In  response.  Coleman 
addresses  petitioner's  alleged  attack  on 
the  veracity  of  his  intentions  as  a 
prospective  applicant.  However,  since 
there  are  other  bona  fide  applicants  for 
the  Chester  allotment,  the  Coleman 
dispute  is  not  relevant  to  the  merits  of 
the  instant  proceeding,  nor.  in  fact,  is  it 
appropriate  for  consideration  at  the  rule 
making  level.  Thus,  to  the  extent 
comments  are  directed  thereto,  they 
warrant  no  further  discussion. 

5.  Although  the  Worralls  steadfastly 
oppose  any  suggested  allotment  of  one 


or  more  Class  C2  channels  to  Chester  in 
exchange  for  a  Class  B  channel  at  Grass 
Valley,  they  interpose  no  objection  to 
petitioner's  suggested  allotment  of  a 
Class  A  channel  to  the  latter 
community,  provided  it  will  not  interfere 
with  their  intended  operation  on 
Channel  255  at  Chester. 

6.  In  view  of  the  above,  we  believe 
that  it  is  appropriate  to  respond  to 
petitioner's  interest  in  a  Class  A  channel 
which  could  have  been  allotted  to  Grass 
Valley  earlier,  had  we  received  the 
requisite  expression  of  interest.  See.  St. 
fohnsbury.  Vermont,  47  FR  2867. 
published  January  20, 1982. 

7.  A  staff  engineering  analysis  reveals 
that  Channel  257A  can  be  allotted  to 
Grass  Valley  with  a  site  restriction  3.4 
kilometers  (2.1  miles)  east  to  eliminate  a 
short  spacing  to  Station  KRFD{FM) 
(Channel  260).  Marysville.  California. 

8.  Accordingly,  it  is  ordered,  that  the 
petition  for  reconsideration,  filed  by  Eric 
R.  Hilding,  is  granted. 

§73.202    [Amended] 

9.  It  is  further  ordered,  pursuant  to  the 
authority  contained  in  sections  4(i). 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  effective 
September  30. 1985.  the  FM  Table  of 
Allotments.  §  73.202(b)  of  the 
Commission's  Rules,  is  amended  with 
respect  to  the  community  listed  below: 


oiy 


Grass  VaMy.  CA.- 


Channal 
No. 


232A.2S7A 


'See.  Revision  of  FM  Assignment  Policies  and 
Procedures.  90  F.CC  2d  88  (1982). 


10.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

11.  The  filing  window  for  applications 
on  Channel  257A  will  open  on  October 
1, 1985,  and  close  on  October  30. 1985. 

12.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner. 
Mass  Media  Bureau.  (202)  634-6530. 
Federal  Communications  Commission. 
Charles  Schott 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  85-20366  Filed  8-26-65;  8:45  am] 

MLUNO  CODE  <712-01-« 


47  CFR  Part  73 

[MM  Docket  No.  84-785;  RM-4717] 

FM  Broadcast  Station  in  Indio  and 
Desert  Center,  CA 

agency:  Federal  Communications 
Commission.  * 
action:  Final  rule. 


summary:  Action  taken  herein  allots 
Channel  272A  to  Indio.  CA.  as  that 
community's  second  local  service,  and 
substitutes  Channel  288A  for  Channel 
272A  at  Desert  Center.  CA.  in  response 
to  a  petition  filed  by  Lynn  A.  Christian. 
The  outstanding  permit  of  Station 
KORS(FM)  (Channel  272A)  at  Desert 
Center  is  modified  to  specify  operation 
on  the  newly  allotted  channel. 
EFFECTIVE  DATE:  September  30. 1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Nancy  V.  Joyner,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

Radio  broadcasting. 

List  of  Subjects  in  47  CFR  Part  73 
PART  73— {AIMENDED] 

The  authority  citation  of  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066.  as 
amended,  1082.  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301.  303,  307,  48 
Stat.  1081. 1082,  as  amended.  1083.  as 
amended.  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order  (Proceefling 
Terminated) 

In  the  matter  of  amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations 
(Indio  and  Desert  Center.  California);  MM 
Docket  No.  84-785,  RM-4717. 

Adopted:  August  13, 1985. 
Released:  August  22, 1985. 
By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers 
the  Notice  of  Proposed  Rule  Making,  49 
FR  33148.  published  August  21, 1984, 
proposing  the  allotment  of  Channel  272A 
to  Indio.  California,  as  that  community's 
second  FM  allocation,  and  the 
substitution  of  Channel  288A  for 
Channel  272A  at  Desert  Center. 
California,  to  accommodate  the 
proposal.  Lynn  A.  Christian 
("petitioner")  filed  comments  in  support 
of  the  proposal  and  reiterated  her 
intention  to  apply  for  the  channel. 
Additionally,  supporting  comments  were 
filed  by  Glenn  E.  Thompson 
("Thompson").  Comments  were  also 
filed  by  Janice  A.  Murphy,  d/b/a  Desert 
Center  Broadcasters,  Inc.  ("Desert 
Center"),  permittee  of  Station  KORS  ' 


'  Wtien  ttie  Notice  herein  was  issued.  Channel 
272A  was  unoccupied  at  Desert  Center.  Murphy 
advises  that  although  the  Notice  identified  the 
applicant  for  Channel  272A  at  Desert  Center  as  Bill 
Harling.  Desert  Center.  Broadcasters,  Inc.  was,  in 
fact,  issued  a  construction  permit  on  July  17, 1964,  to 
operate  Station  KORS{FM)  on  that  channel. 
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(Channel  272A)  at  Desert  Center.  Reply 
comments  were  filed  by  the  petitioner. 

2.  In  its  comments.  Desert  Center 
advises  it  will  not  oppose  the  proposed 
modification  of  its  construction  permit 
provided  it  is  reimbursed  for  all 
expenses  incurred  in  changing 
frequencies. 

3.  In  response,  petitioner  objects  to 
Desert  Center's  request  that  she 
reimburse  it  for  the  entire  sum  of  its 
liabilities  involved  in  effectuating  the 
requested  frequency  change.  Rather, 
petitioner  states,  if  she  is  the  ultimate 
permittee  of  Channel  272A  at  Indio.  she 
is  willing  to  assume  Desert  Center's 
reimbursable  and  documented  expenses 
incidental  to  the  frequency  change. 
Further,  petitioner  adds,  that  such 
reimbursable  costs  should  be  marginal 
since  Station  KORS  is  not  an 
established  operation  or  even  licensed. 

4.  Based  on  the  provision  of  a  second 
local  service  to  Indio.  which  could 
provide  a  diversity  of  information  and 
programming,  we  find  that  the  allocation 
of  Channel  272A  is  warranted.  Also,  we 
will  substitute  channels  at  Desert  Center 
to  acconunodate  the  proposal,  and 
modify  the  permit  for  Station  KORS 
(Channel  272A).  Desert  Center,  to 
specify  operation  on  Channel  288A. 

5.  Established  Commission  policy 
provides  for  reimbursement  for 
reasonable  costs  of  a  channel  change  in 
a  station's  frequency  from  the  party 
benefitting  from  a  new  channel 
assignment.  We  beUeve  that  equitable 
considerations  dictate  that  Desert 
Center  Broadcasters.  Inc.  should  be 
reimbursed  for  such  costs  from  the 
ultimate  Indio  permittee.  Assisted  by 
guidelines  which  we  have  furnished  in 
similar  cases,  such  as  Circleville,  Ohio, 
8  FCC  2d  159  (1967).  the  appropriate 
costs  constituting  a  "reasonable" 
reimbursement  figure  are  generally  left 
to  the  good  faith  judgment  of  the  parties 
eventually  involved,  subject  to 
Commission  approval  in  the  event  of 
disagreement.  See  also.  Mitchell,  South 
Dakota.  62  FCC  2d  70  (1976). 

6.  Since  Channel  272A  is  within  320 
kilometers  (199  miles)  of  the  common 
U.S.-Mexican  border,  the  Commission 
obtained  the  Mexican  Government's 
consent  to  the  proposal. 

§73.202    [AmcfMtod] 

7.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  September  30. 1985.  the 
FM  Table  of  Allotments.  S  73.202(b)  of 
the  Commission's  Rules  is  amended 


with  respect  to  the  communities  listed 
below,  as  follows: 


City 


Hidio,  CA 

DaMfl  C«fitar.  CA.. 


No. 


224A.  272A 
288A 


8.  It  is  further  ordered,  that,  pursuant 
to  section  316(a)  of  the  Communications 
Act  of  1934,  as  amended,  the 
outstanding  permit  held  by  Desert 
Center  Broadcasters.  Inc.  for  Station 
KORS(FM),  Desert  Center.  California,  is 
modified,  effective  September  30. 1985. 
to  specify  operation  on  Channel  288A  in 
lieu  of  Channel  272A  with  the  condition 
it  will  be  reimbursed  for  the  reasonable 
costs  incurred  in  switching  frequencies 
from  the  ultimate  permittee  of  Channel 
272A  at  Indio.  Station  KORS(FM)  may 
continue  to  operate  on  Channel  272A  at 
Desert  Center  for  1  year  from  the 
effective  date  of  this  action,  or  until  it  is 
ready  to  operate  on  Channel  288A, 
whichever  is  earlier,  unless  the 
Commission  sooner  directs.  In  addition. 
Station  .  KORS(FM)  shall  comply  with 
the  following  conditions: 

(a)  The  licensee  shall  file  with  the 
Commission  a  minor  change  application 
for  a  construction  permit  (Form  301) 
specifying  the  new  facilities. 

(b)  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
in  accordance  with  S  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  {  1.1301  of 
the  Commission's  Rules. 

9.  It  is  further  ordered,  that  the 
Secretary  of  the  Commission  shall  send 
a  copy  of  this  Order  by  Certified  Mail. 
Return  Receipt  Requested,  to  Janice  A. 
Murphy,  d/b/a  Desert  Center 
Broadcasters,  Inc..  640  W.  Sheldon 
Street.  Prescott.  AZ  86301.  and  also  a 
copy  thereof,  by  regular  mail,  to  her 
attorney,  Robert  L  Olender,  Esq..  of 
Baraff.  Koemer.  Olender  and  Hochberg, 
2033  M  Street,  NW,  Suite  203, 
Washington,  D.C.  20036. 

10.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

11.  The  filing  window  for  applications 
on  Channel  272A  at  Indio.  California 
will  open  on  October  1, 1985  and  close 
on  October  30, 1985. 

12.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner, 
Mass  Media  Bureau,  (202)  634-6530. 


Federal  Communications  Commission. 

CkariMSchott 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  85-20368  Filed  8-26-85;  8:45  am) 
MLUNQ  COOC  C712-01-« 


47  CFR  Part  73 

(MM  Docket  No.  84-464;  RM-4569] 

FM  Broadcast  Station  in  Crastvlew  and 
Fort  WaKon  Beacft,  fU  TaNa  of 
Allotments 

AOENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  Action  taken  herein  denies 
the  request  of  Gulf  Shores  Broadcasting 
Company  to  reassign  Channel  257A 
from  Fort  Walton  Beach  to  Crestview. 
Florida. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-6530. 

8UPPUEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(  AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303. 48  Stat.  1066.  as 
amended,  1082,  as  amended:  47  U.S.C  154. 
303.  Interpret  or  apply  sees.  301, 303. 307, 48 
Stat.  1081, 1082,  as  amended,  1063.  as 
amended.  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  (  73.202(b), 
FM  Broadcast  Stations,  Table  of  Allotments 
(Crestview  and  Fort  Walton  Beach,  Florida); 
MM  Docket  No.  84-464,  RM-4867. 

Adopted:  August  13, 1985. 

Released:  August  22, 1985. 

By  the  Chief,  Policy  and  Rules  Divisioo. 

1.  On  May  &  1984.  the  Commission 
issued  the  Notice  of  Proposed  Rule 
Making.  49  FR  21962.  published  May  24. 
1984.  in  the  above  proceeding  proposing 
the  deletion  of  Channel  257A  from  Fort 
Walton  Beach.  Florida,  and  its 
reallotment  to  Crestview,  Florida.  The 
Notice  was  adopted  in  response  to  a 
petition  filed  by  Gulf  Shores 
Broadcasting  ("petitioner").  Supporting 
comments  were  filed  by  the  petitioner 
reaffirming  its  interest  in  the  Crestview 
allotment.  Conunents  in  opposition  to 
the  proposal  were  filed  by  Gospel  Music 
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Productions,  Inc.  ("Gospel"); 
Contemporary  Communications.  Inc.'; 
FTP  Limited;  and  Gulf  Coast 
Broadcasters.  Inc.  ("GCBI").  Petitioner 
filed  reply  comments.* 

2.  As  we  indicated  in  the  Notice. 
Channel  257A  is  currently  allocated  to 
Fort  Walton  Beach.  Florida,  and 
occupied  by  Vacationland  Broadcasting 
Company  ("Vacationland").  Station 
\VFTW(FM).  Vacationland  has  been 
granted  a  construction  permit  to  convert 
its  operation  to  Channel  243  at  Fort 
Walton  Beach  in  an  Initial  Decision 
(MM  Docket  81-855).  That  decision  was 
recently  upheld  by  the  Commission's 
Review  Board.  Thus.  Channel  257A  can 
be  considered  for  reallotment. 

3.  In  response  to  the  Notice  Gospel 
comments  that  there  is  an  overwhelming 
need  for  additional  FM  service  at  Fort 
Walton  Beach.  Gospel  refers  to  the  fact 
that  there  were  five  applications  when 
Channel  243  was  designated  for  hearing. 
Gospel  favors  retaining  Channel  257A  at 
Fort  Walton  Beach  and  states  its 
intention  to  apply  for  the  channel.  In 
opposition  to  the  proposal.  GCBI  states 
that  it  does  not  dispute  that  Creslview 
as  the  seat  of  Okaloosa  County  would 
only  be  receiving  its  second  FM  station. 
However,  it  argues  that  the  Commission 
should  take  into  account,  as  it  did  in 
allotting  Channel  243  to  Fort  Walton 
Beach  in  preference  to  Crestview. '  that 
Fort  Walton  Beach  is  the  preferred 
community  in  terms  of  need,  size  and 
growth.  GCBI  claims  that  the  1980 
Census  shows  an  even  greater 
population  disparity  than  that  of  1970. 
inasmuch  as  Fort  Walton  Beach's 
population  has  increased  4.2%  (to  20.829) 
while  Crestview's  population  declined 
4.2%  (to  7,617). 'Contemporary 
Communications.  Ina  comments  that 
Fort  Walton  Beach's  population  is 
nearly  three  times  that  of  Crestview. 
thereby  enabling  more  people  to  be 
served.  Contemporary  also  contends 


•  On  July  25. 1964.  Contemporary 
Communications.  Inc.  filed  adHitional  opposing 
comments.  Since  these  comments  were  filed  afle.- 
the  comment  period  ended,  they  will  not  be 
considered  in  this  proceeding. 

'  In  addition,  on  June  4. 1984  Marvin  S.  Sleinman. 
submitted  a  letter  requesting  that  Channel  2S7A  be 
reallotted  from  Fort  Walton  Beach  to  Niceville. 
Florida.  This  request  was  advanced  during  the 
comment  period  as  required  by  S  1.420(d|.  However, 
it  does  not  meet  the  requirements  of  paragraph  (9) 
(c)  and  (d)  in  that  Steinman  failed  to  ser\e  the  other 
parties  and  did  not  file  an  original  and  four  copies 
of  the  petitioa  Therefore  we  have  dismissed  this 
petition  as  unacceptable  for  filing. 

'See  Fort  Walton  Beach.  Crestview  and  Destin. 
norida.  67  F.CC.  2d  434  (1978)-.  and  70  FCC  2d 
2007.  2011  (1979). 

'GCBI  reports  that  Ihi*  infornuition  was  taken 
from  County  and  City  Data  Book  1983.  U.S. 
Department  of  Commerce.  Bureau  of  Census,  page 
B27 


that  each  community  has  equal  service 
(2  AM  and  1  FM  stations). 

4.  In  reply  the  petitioner-argues  that 
the  number  of  potential  applicants  for  a 
Fort  Walton  Beach  facility  is  not 
material  to  its  request.  Rather  the 
service  to  be  provided  to  the  two 
communities  is  the  overriding  concern. 
In  this  regard  petitioner  states  that 
Crestview  has  three  stations:  two  AM 
(daytime  only)  and  one  FM;  while  Fort 
Walton  Beach  also  has  three  stations: 
two  AM  (one  of  which  is  fuUtime)  and 
one  FM.  In  addition,  FM  stations  at 
Destin  and  Mary  Esther.  Florida,  are 
said  to  provide  service  to  Fort  Walton 
Beach.  Petitioner  alleges  that  the  pubhc 
interest  could  best  be  served  by  the 
Crestview  proposal  in  view  of  the 
abundance  of  service  presently 
available  to  Fort  Walton  Beach. 

5.  Our  Notice  proposing  the 
reallotment  of  Qiannel  257A  from  Fort 
Walton  Beach  to  Crestview.  Florida, 
was  premised  on  a  lack  of  interest  for 
Channel  257A  at  Fort  Walton  Beach. 
However,  subsequent  to  the  Notice 
three  applications  for  Channel  257A 
were  received  removing  that  basis  for 
the  proposed  deletion  of  the  channel.  In 
an  effort  to  satisfy  the  needs  of  both 
communities,  our  staff  conducted  a 
channel  search  and  found  that  no  other 
channels  are  available  to  either 
community.  The  Commission's  criteria 
for  evaluating  conflicting  proposals  was 
set  forth  in  Revision  of  FM  Assignment 
Policies  and  Procedures.  90  F.CC.  2d  88 
(1982)  as  follows: 

(1)  First  fulltime  aural  service 

(2)  Second  fulltime  aural  service 

(3)  First  local  service 

(4)  Other  public  interest  matters 
Fort  Walton  Beach  (population  20,829)  * 
receives  fulltime  service  from  two  AM 
stations,  one  daytime  only  AM  station, 
and  acceptable  coverage  from  FM 
stations:  WMMK  (Destin),  WMEZ  and 
WTKX  (Pensacola).  and  WXBM 
(Milton).  In  comparison  Crestview 
receives  local  service  from  one  FM 
station,  two  daytime  only  stations  and 
nearby  FM  stations:  WTKX  (Pensacola. 
Florida).  WXBM  (Milton.  Florida)  and 
WKYD  (Andalusia.  Alabama).  The 
population  of  Fort  Walton  Beach  cleariy 
favors  that  community  over  Crestview 
for  the  allocation. 

6.  Based  on  the  above  discussion  we 
find  that  both  commtmities  appear  to 
deserve  a  second  FM  service.  Thus  in 
making  our  decision  we  shall  keep  in 
mind  our  longstanding  poHcy  that  unless 
the  community  can  be  accorded  a  clear 
preference,  we  shall  not  delete  an 


existing  allotment  for  which  an 
application  is  pending.  See  Martin  and 
Salyersville.  Kentucky.  50  R.R.  2d  502 
(1981).  Here  we  find  that  the  petitioner 
has  not  met  the  burden  of  justifying  a 
reallotment  of  a  channel  for  which  an 
application  is  pending  and  for  which  no 
equivalent  channel  is  available.  Fort 
Walton  Beach  is  significantly  larger  in 
population  and  was  previously  favored 
on  a  comparative  basis  to  Crestview  for 
a  second  FM  channel.* 

7.  Accordingly  it  is  ordered,  that  the 
petition  of  Gulf  Shores  Broadcasting  to 
reallocate  Channel  257A  from  Fort 
Walton  Beach  to  Crestview,  Florida  is 
denied. 

8.  It  is  further  ordered,  that  the 
petition  of  Marvin  S.  Steinman  to  reallot 
Channel  257A  from  Fort  Walton  Beach, 
Florida  to  Niceville.  Florida  is  dismissed 
without  prejudice. 

9.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

10.  For  further  information  contact 
Montrose  H.  Tyree.  Mass  Media  Bureau. 
(202)  634-653a 

Federal  Communications  Commission. 

Charles  Schott. 

Chief.  Policy  and  Rules  Division. 

[¥9.  Doc.  85-20369  Filed  8-28-85;  8:45  am] 

BIU.INO  cooe  e7i>-oi-«i 


47  CFR  Part  73 

(MM  Docket  No.  83-357;  RM-4379;  RM- 
4462] 

FM  Broadcast  Station  In  KiUington,  VT, 
Lake  George,  NY.  Kittery,  ME,  and 
Concord,  NH 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
Channel  287A  to  Kittery.  Maine,  as  that 
community's  first  local  FM  service,  at 
the  request  of  various  parties,  and 
Channel  287C2  to  Killington.  Vermont, 
as  that  community's  first  local  FM 
service,  at  the  request  of  First  VT 
Women's  Boradcasters.  The  request  of 
Rumford  Communications  to  substitute 
FM  Channel  287B1  for  Channel  288A  at 
Concord.  New  Hampshire,  is  denied.  In 
addition,  the  request  of  Edward  F.  Perry. 
Jr.  for  the  allotment  of  Channel  287B  to 
Lake  George,  New  York,  is  denied. 

EFFECTIVE  DATE:  September  27, 1985. 

ADOftESS:  Federal  Commimications 
Commission,  Washington.  D.C.  20554. 


JMI 


'Population  flgures  were  extracted  from  the  ISao 
U.S.  Census. 


''See  footnote  3.  supra. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast  Stations 
(Killington,  Vermont,  Lake  George,  New 
York  ',  Kittery,  Maine,  and  Concord,  New 
Hampshire'):  MM  Docket  No.  83-357,  RM- 
4379,  RM-4462. 

Adopted:  August  13, 1985. 

Released:  August  21. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  48  FR  16068,  published 
April  14. 1983,  proposing  the  allocation 
of  Class  B  Channel  287  to  Killington, 
Vermont,  as  that  community's  first  local 
FM  service,  at  the  request  of  First  VT 
Women's  Broadcasters  ("VT")  and  the 
counter-proposal  of  Edward  F.  Perry.  Jr. 
("Perry")  requesting  that  the  channel  be 
allocated  instead  to  Lake  George.  New 
York,  as  that  community's  first  local  FM 
service.* The  Commission,  on  its  own 
motion,  proposed  the  allocation  of 
Channel  287A  to  Kittery.  Maine,  as  that 
community's  first  local  FM  service,  in 
the  omnibus  Notice  in  Docket  84-231.* 
Timely  filed  as  a  counterproposal  to  the 
Kittery  allotment  was  a  request  from 
Rumford  Communications.  Inc. 
("Rumford")  seeking  the  substitution  of 
Channel  287B1  for  Channel  288A  at 
Concord.  New  Hampshire,  and  the 
simultaneous  modification  of  its  license 
for  Station  WJYY(FM)  to  specify 
operation  on  the  new  channel. 'These 


'  These  communities  have  been  added  to  the 
caption. 

^Public  Notice  of  the  filing  of  the  counterproposal 
wds  given  on  June  2. 1983.  Report  No.  1407. 

'  Implementation  ofBC  Docket  80-90  to  Increase 
the  Availability  of  FM  Broadcast  Assignments.  49 
FR  11214.  published  March  26. 1984. 

'Rumford  also  filed  a  counterproposal  in  this 
proceeding  requesting  that  Channel  28681  be 
allocated  to  Killington  so  as  to  make  possible  the 
use  of  Channel  287B1  at  Concord.  In  the  Order 
extending  time  for  filing  replay  comments,  the 
Commission  stated  that  the  request  would  not  be 
accepted  as  it  was  premised  on  the  new  Docket  80- 
90  allocation  rules,  for  which  an  effective  date  had 
not  been  set  at  that  time.  On  )uly  16. 1984.  Rumford 
filed  a  Motion  for  Acceptance  of  Late-File  Request 
for  Consideration  of  Comments  and 
Counterproposal  in  this  proceeding.  It  states  that  it 
had  interpreted  our  rejection  of  its  counterproposal 
herein  as  an  invitation  to  file  a  counterproposal  in 
the  Docket  84-231  proceeding.  Noting  that  the 
Commission  has  also  declined  to  consider  its 
request  in  that  proceeding.  Rumford  again  requests 
consideration  of  its  Concord  proposal  here  while 
simultaneously  seeking  reconsideration  in  Docket 
84-231.  The  new  allocation  rules  are  now  in  effect 


proposals  are  being  given  joint 
consideration  as  the  Commission's 
mileage  separation  requirements  will 
not  permit  each  community  to  receive  its 
requested  channel  allotment. 

2.  Comments  to  this  proceeding  were 
filed  by  VT.  Perry.  John  L  Eddy 
("Eddy")*-  Vermont  Radio.  Inc. 
("Vermont  Radio"),  Sherburne 
Corporation  ("Sherburne")  and 
Rumford.  with  VT  and  Rumford  also 
filing  reply  comments,  Rumford 
additionally  filed  a  petition  to 
consolidate  this  proceeding  with 
pending  Docket  84-718  which  concerns 
FM  allotments  at  Plattsburgh,  New  York, 
and  Rutland,  Vermont,  to  which 
Plattsburgh  Broadcasting  Corporation 
("Plattsburgh  Broadcasting")  filed  an 
opposition.  Numerous  parties  filed 
comments  in  support  of  the  Kittery 
proposal  in  Docket  84-231.*  Seacoast 
Broadcasting  Co..  Inc.  filed  comments  in 
opposition  to  the  allocation.  Keith  B. 
Handyside,  Richard  A.  DeFabio  and 
Douglas  B.  Welldon  filed  reply 
comments  supporting  the  Kittery 
allotment.  Rumford  aJso  filed  a 
counterproposal  requesting  the 
substitution  of  Channel  287B1  for 
Channel  288A  at  Concord,  reply 
comments  opposing  the  Kittery 
allocation,  and  a  petition  for 
reconsideration  of  the  Commission's 
rejection  of  its  counterproposal, 

3.  Class  B  co-channel  allocations  must 
be  separated  by  241  kilometers  (150 
miles)  and  Killington  and  Lake  George 
are  only  72  kilometers  apart.  Co-channel 
Class  B  and  Bl  channels  must  be  211 
kilometers  (131  miles)  apart  and 
Concord  is  only  171  kilometers  from 
Lake  George  and  105  kilometers  from 
Killington.  Class  A  and  Bl  co-channels 
must  be  separated  by  138  kilometers  (86 
miles)  and  Kittery  and  Concord  are  only 
65  kilometers  apart.  In  an  effort  to 
resolve  these  conflicts,  the  staff 
performed  an  engineering  study  to 


and  we  believe  that  the  public  interest  and  the 
Commission's  administrative  procedures  would  be 
served  by  considering  the  Concord  substitution  at 
this  time. 

'Eddy  filed  comments  herein  for  the  purpose  of 
apprising  the  Commission  of  a  possible  technical 
conflict  between  the  Killington  request  and  his 
request  for  the  allocation  of  Channel  28SA  at 
Warren,  Vermont.  As  no  such  conflict  exists,  Eddy's 
petition  has  been  accepted  as  a  separate  request 
and  is  now  the  subject  of  the  Notice  of  Proposed 
Rule  Making  in  MM  Docket  83-950.  48  FR  41464, 
published  September  15, 1983.  Therefore,  his 
comments  will  not  be  discussed  herein. 

•Comments  were  filed  by  Perry.  Pamela  W. 
Peterson.  Leon  A.  Byrnes.  Eugene  F.  Mitchell, 
Douglas  E.  Welldon,  jointly  by  Carol  Benton  and 
Andy  Santamaria,  Gary  H.  Reiner.  Bay 
Communications.  Inc.,  Harvey  ).  Shulman.  David  L 
Mayer,  William  P.  Egan,  Donna  L.  Halper.  jointly  by 
Gene  Fisk  and  Rudolf  F.  Haffenreffer,  IV,  Richard 
Taylor.  Daniel  E.  Viles.  )r..  Bill  Holland.  William  L 
Mayer,  Walter  D.  Leathers,  and  Louis  Frey.  )r. 


determine  if  alternate  channels  were 
available  for  allocation  to  any  of  the 
communities.  We  found  that  no  other 
channel,  other  than  the  ones  proposed, 
were  available,  with  the  exception  of 
Killington,  As  pointed  out  in  the  Notice, 
Killington  is  located  in  Zone  IL  which  is 
reserved  for  Class  C  stations.  However, 
due  to  the  allocation  rules  then  in  effect, 
no  Class  C  channel  was  available  for 
allocation  to  Killington  in  compliance 
with  the  mileage  separation 
requirements.  Therefore,  as  requested 
by  VT,  we  proposed  that  Class  B 
channel  287  be  allocated  to  Killington, 
but  stipulated  a  site  restriction  of  11.5 
miles  south,  in  Zone  I.  With  the 
adoption  of  BC  Docket  80-90.  ther«  are 
now  two  new  Class  C  operations,  these 
being  Cl  and  C2.  both  of  which  require 
lesser  facilities  and  lesser  mileage 
separations  than  full  Class  C  operations. 
We  find  that  Channel  287C2  can  be 
allocated  to  Killington,  with  a 
transmitter  site  restriction  of  only  0.6 
kilometers  (0.4  miles)  west  to  avoid  a 
short-spacing  to  Station  WNKV(FM).  St 
lohnsbury.  VT.  This  channel  could  allow 
placement  of  the  transmitter  in  close 
proximity  to  Killington,  within  Zone  H, 
thus  negating  the  waiver  of  i  73.211(c) 
as  contemplated  by  both  VT  and 
Sherburne.  Channel  287C2  at  Killington. 
however,  remains  in  conflict  with  the 
Lake  George  and  Concord  proposals. 

4.  Killington,  Vermont:  The 
Commission  proposed  the  allocation  of 
Class  B  Channel  287  to  Killington,  as 
that  community's  first  local  aural 
service.  Killington  (population  891 
persons),'  ^  in  Rutland  County 
(population  58.347),  is  located 
approximately  16  miles  east  of  Rutland, 
Vermont.  With  the  availability  of 
Channel  287C2,  which  can  be  sited  in 
close  proximity  to  Killington,  we  believe 
the  arguments  of  Vermont  Radio 
concerning  possible  coverage  problems 
arising  from  the  use  of  the  originally 
proposed  transmitter  site  need  not  be 
discussed.  Comments  in  support  of  the 
Killington  allocation  were  filed  by  VT 
and  Sherburne.  Both  also  expressed  a 
desire  to  locate  the  transmitter  within 
Zone  II.  In  opposition.  Perry  and 
Vermont  Radio  contend  that  Killington 
is  not  a  community  for  allocation 
purposes.  They  state  that  the  place  is 
not  listed  in  the  U.S.  Census  and  argue 
that  VT  provided  no  information  to 
show  that  Killington  is  anything  more 


'All  population  figures  are  derived  from  the  1900 
U.S.  Census,  unless  otherwise  indicated. 

'The  population  of  Killington  is  that  attributed  to 
the  community  of  Sherburne.  Vermont,  as  shown  in 
the  1980  U.S.  Census  and  the  1980  Population  and 
Local  Government,  State  of  Vermont. 
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than  a  ski  resort  with  virtually  no 
permanent  population.  Since  it  has  no 
defined  boundaries,  according  to  Perry. 
the  Commission  would  not  be  able  to 
determine  if  the  required  70  dBu  city- 
grade  signal  would  be  provided  to  the 
entire  community  of  license.  Both 
parties  cite  Cascade  Village.  Colorado. 
48  FR  19917  (1983).  as  being  on  point 
wherein  the  Commission  denied  the 
request  for  an  FM  allocation  based  on 
our  finding  that  Cascade  Village  was 
only  a  ski  resort  and  had  none  of  the 
components  traditionally  considered  by 
the  Commission  as  comprising  a 
"community"  and  additionally,  with  no 
officially  recognized  boundaries,  there 
was  no  assurance  that  Section  73.315  of 
the  Rules,  with  respect  to  signal 
coverage,  could  be  met.  Rumford.  while 
not  questioning  Killington's  status, 
suggests  that  Channel  286B1  be 
allocated  to  Killington,  sited  at 
Rutland's  Station  WRUT  transmitter 
site,  thus  allowing  Channel  267B1  to  be 
allocated  to  Concord.  If  this  is  not 
possible.  Rumford  argues  that  Concord's 
larger  population  and  its  status  as  a 
state  capital  should  override  any  first 
local  service  preference  which  would 
accrue  to  Killington. 

5.  VT,  in  its  reply  comments,  refutes 
the  allegation  that  Killington  is  not  a 
"community"  for  allotment  purposes.  It 
appends  a  letter  from  James  H.  Douglas. 
Secretary  of  State  for  the  State  of 
Vermont,  wherein  he  states  that  the 
Town  of  Sherburne  is  more  commonly 
referred  to  as  Killington,  with  the  postal 
address  being  Killington  and  most 
businesses  referring  to  their  location  not 
as  Sherburne  but  as  Killington.  VT  also 
included  in  its  reply  comments  a 
photocopy  of  the  State  of  Vermont's 
1980  Population  and  Local  Government 
publication,  which  shows  that 
Killington.  with  a  incorporation  date  of 
|uly  1761.  was  granted  a  change  of  name 
to  Sherburne  on  November  4, 1800.  It 
also  provided  information  showing  that 
the  Town  of  Sherburne,  with  a  1980  U.S. 
Census  population  of  891  persons,  has 
its  own  local  government,  with  a  Board 
of  Selectmen  and  Town  Manager,  and 
community  organizations  and 
businesses  which  identify  themselves 
with  Killington.  VT  notes  that  the 
permanent  populations  of  Lake  George 
and  Killington  are  similar  and  the 
allocation  could  provide  each 
community  with  a  first  local  aural 
service.  However,  VT  believes  that 
Killington  should  be  preferred  as  its 
current  population  figure  reflects 
continued  and  sustained  growth,  at  an 
average  rate  of  6%  a  year  since  1960, 
whereas  the  population  of  Lake  George 
had  remained  virtually  stagnant  over  the 


same  period  of  time.  It  also  claims  that 
Killington's  average  daily  population 
swells  by  about  1,000%  with  many  of 
these  vacationers  not  being  transitory 
but  permanent  vacation  home  owners. 
Based  on  this  information,  VT  argues 
that  Killington,  with  continuing  growth 
in  permanent  population,  coupled  with 
its  large  vacation  population,  should 
receive  the  allocation,  citing  Pa!m 
Springs.  California.  Docket  21174.  41 
R.R.  2d  301  (1977).  as  support. 

6.  Lake  George.  New  York:  Perry 
seeks  the  allocation  of  Class  B  Channel 
287  to  Lake  George,  as  that  community's 
first  local  aural  service.  Lake  George 
(population  1.047).  in  Warren  County 
(population  54.854).  is  located 
approximately  7  miles  north  of  Glens 
Falls,  New  York.  He  states  that  Lake 
George  is  a  well  known  resort  area. 
Perr>'  seeks  the  allocation  to  the  village 
of  Lake  George  but  states  that  he  would 
also  apply  for  the  frequency  should  we 
allocate  the  channel  to  the  Town  of 
Lake  George,  with  its  larger  population 
of  3.394  persons.  Perry  states  that  since 
Lake  George  is  within  Zone  I,  the 
transmitter  can  be  sited  close  to  the 
community  without  the  necessity  of  a 
waiver  of  S  73.211  of  the  Rules. 

7.  Rumford  opposes  the  proposal, 
reiterating  its  contention  that  Concord's 
large  population  and  status  as  a  state 
capital  should  negate  any  first  local 
service  preference  for  Lake  George.  It 
also  implies  that  Lake  George  currently 
receives  adequate  local  service,  noting 
that  the  transmitter  of  Station 
WENU(FM).  Hudson  Falls,  New  York,  is 
located  closer  to  Lake  George  than 
could  a  transmitter  for  Channel  287. 
Rumford  appends  an  engineering  study 
stating  that  the  site  restriction  for  Lake 
George  must  be  in  a  southeast  direction, 
rather  than  the  southwest,  as  claimed  by 
Perry.  It  contends  that  it  would  be 
extremely  difficult,  if  not  impossible,  for 
a  station  to  serve  Lake  George  from  a 
transmitter  site  within  the  restricted 
area  as  the  intervening  terrain  would 
preclude  line-of-sight  service  and  the 
signal  would  be  subject  to  severe  fading 
and  multipath  distortion.  In  order  to 
clear  the  intervening  terrain.  Rumford 
states  that  an  antenna  of  1000  feet 
above  ground  would  be  required. 
However,  it  argues  that  the  Federal 
Aviation  Administration  ("FAA")  would 
restrict  the  height  of  the  transmitter  due 
to  the  close  proximity  of  the  Warren 
County  Airport.  It  claims  that  this  is  a 
real,  not  theoretical  problem,  stating 
that  Station  WENU(FM)  was  restricted 
to  an  antenna  height  of  only  248  feet 
above  average  terrain. 

8.  Kittery.  Maine:  The  Commission 
proposed  the  allocation  of  Channel  287A 


to  Kittery.  as  that  community's  first  local 
aural  service,  as  part  of  the  omnibus 
Notice  in  Docket  84-231.  supra.  Rumford 
filed  a  counterproposal  requesting  the  ' 
substitution  of  Channel  287B1  for 
Channel  288A  at  Concord.  New 
Hampshire,  and  the  modification  of  its 
license  for  Station  WJYY  to  specify 
operation  on  the  new  frequency.  Kittery 
(population  9,314],  in  York  County 
(population  139,666),  is  located 
approximately  10  miles  from 
Portsmouth,  New  Hampshire.  Numerous 
parties  filed  letters  of  intent  to  apply  for 
the  frequency  at  Kittery.  According  to 
Bay  Communications,  Inc..  the 
allocation  would  fulfill  the 
Commission's  section  307(b)  mandate  to 
allocate  channels  in  a  fair,  efficient  and 
equitable  manner  while  also  achieving 
one  of  the  highest  Commission  priorities, 
that  is  the  provision  of  a  first  local  aural 
service  to  a  community.  Bay 
Communications  also  provides 
population  and  economic  data 
concerning  Kittery  in  support  of  the 
allotment.  Gary  H.  Reiner,  Chairman  of 
the  Kittery  Town  Council,  supports  the 
allotment  and  claims  that  Kittery  "is  the 
gateway  to  Maine"  and  thus  has  a  large 
daily  tourist  influx.  He  also  points  out 
that  the  Portsmouth  Naval  Shipyard, 
with  its  10,000  employees,  is  located  in 
Kittery.  Reiner  acknowledges  that 
Kittery  receives  aural  service  from 
Portsmouth,  New  Hampshire.  However, 
he  states  that  the  community  does  not 
receive  any  radio  service  from  stations 
located  within  Maine,  with  the  nearest 
station  being  located  50  miles  away  in 
Portland.  He  believes  that  the  residents 
of  Kittery  feel  a  lack  of  adequate 
coverage  and  exposure  of  the  unique 
needs  of  the  community  by  the 
Portsmouth  stations.  Seacoast 
Broadcasting  Co.,  Inc.,  licensee  of  AM 
Station  WBBX,  Portsmouth,  opposes  the 
Kittery  allotment,  contending  that  the 
community  is  already  well  served  as  it 
receives  radio  service  from  a  total  of 
nine  AM  and  FM  stations,  located  in 
Portsmouth,  Exeter,  Rochester  and 
Dover,  all  in  New  Hampshire. 

9.  Concord,  New  Hampshire:  Rumford 
seeks  the  allocation  of  Channel  287B1  to 
Concord  and  the  modification  of  its 
license  for  Station  WJYY  to  specify  the 
higher  powered  chaimel.  Concord 
(population  30,400),  in  Merrimack 
County  (population  98,302),  is  the  capital 
of  New  Hampshire  and  is  located  10 
miles  from  Manchester,  New 
Hampshire.  Rumford  states  that  it  has 
long  desired  to  upgrade  its  Station 
WJYY  operation  but  that  prior  to  the 
new  aliocation  rules,  no  Class  B  channel 
was  available  which  could  be  allocated 
in  compliance  with  the  Commission's 
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mileage  separation  requirements.  Now  it 
finds  that  Class  Bl  Channel  287  can  be 
allocated  but  that  it  is  the  only  such 
channel  which  can  be.  However,  should 
the  Commission  allocate  Channel  287A 
to  Kittery.  it  would  preclude  its  use  at 
Concord.  Rumford  claims  that  the 
proposals  should  be  jointly  considered 
as  the  new  allocation  at  Concord  would 
provide  a  second  aural  service  to  an 
area  of  13.5  square  kilometers  (5.2 
square  miles).  While  acknowledging  that 
the  Kittery  proposal  would  provide  a 
Hrst  local  transmission  service,  it  argues 
that  this  is  an  inferior  priority  under 
section  307(b)  of  the  Communications 
Act.  It  claims  that  it  is  unlikely  that  a 
Kittery  operation  would  provide  any 
first  or  second  transmission  service  due 
to  the  community's  proximity  to  the 
Class  B  stations  at  Portsmouth  and 
Dover.  New  Hampshire,  contending  that 
the  1  mV/m  contour  of  a  Class  A  station 
at  Kittery  would  be  fully  encompassed 
by  the  1  mV/m  contour  of  these  nearby 
facihties.  It  also  argues  that  Concord 
should  be  preferred  as  it  is  a  far  larger 
community  and  more  isolated  from  other 
communities  than  Kittery. 

10.  Perry  filed  comments  opposing  the 
Concord  counterproposal.  He  notes  that 
Rumford  also  filed  a  counterproposal  to 
the  Lake  George  and  Killington  rule 
jnakings.  which  the  Commission  refused 
to  consider  as  it  was  predicated  on 
allocation  rules  which  were  not  then  in 
effect.  He  argues  that  Rumford's 
proposal  should  not  be  considered  here, 
either,  since  Concord  already  has  two 
local  FM  stations  whereas  neither 
Kittery.  Lake  George  nor  Killington  have 
any  such  local  aural  outlet. 

Discussion 

11.  The  Commission,  in  Revision  of 
FM  Assignment  Policies  and 
Procedures.'  set  forth  the  following 
allotment  priorities: 

(1)  First  fulltime  aural  service; 

(2)  Second  fulltime  aural  service: 

(3)  First  local  service; 

(4)  Other  public  interest  matter. 
(Co-equal  weight  given  to  priorities  2 

and  3). 

Kittery.  Lake  George  and  Killington 
receive  service  from  nearby 
communities  but  have  no  local  aural 
service.  Concord  has  local  aiu'al  service 
from  fulltime  AM  and  FM  stations. 
Rumford  argues  that  no  first  local 
service  perference  should  be  awarded  to 
the  other  communities  as  the  new 
operation  at  Concord  would  provide  a 
second  aural  service  to  outlying  areas. 
Thus,  it  believes  that  all  of  the  proposals 


should  be  considered  on  an  equal 
footing. 

12.  In  determining  that  priorities  (2) 
and  (3)  would  be  given  co-equal  weight, 
the  Commission  envisioned  a  situation 
where,  like  here,  a  substantially  larger 
community  seeks  an  additional 
allotment  which  would  provide  serx-ice 
to  unserved  or  underserved  areas  but  is 
in  competition  with  a  much  smaller 
community  seeking  its  first  local 
allotment.  Therefore,  in  order  to 
determine  which  proposal  would 
provide  a  greater  benefit  to  the  public, 
the  Commission  stated  that  the 
populations  which  would  benefit  from 
the  proposed  allocations  would  be 
compared. 'Here,  a  first  local  service 
could  be  provided  to  Kittery  and  either 
to  Killington  or  Lake  George,  thus 
benefitting  at  least  10.205  persons.  If 
Concord  receives  the  allocation,  no  first 
local  service  is  provided  to  any 
population  but  a  second  aural  service 
could  be  provided  to  a  5.2  square  mile 
area.  However,  Rumford  does  not 
provide  any  population  figure  for  this 
area.  Based  on  the  omission  of  this  data, 
we  can  only  assume  that  the  second 
aural  service  area  is  either  unpopulated 
or  very  sparsely  populated.  Thus,  we 
find  that  Rumford's  proposal  cannot  be 
considered  on  an  equal  footing  with  the 
other  proposals  herein  as  it  would  not 
provide  a  comparable,  much  less 
superior,  benefit  to  the  public. 

13.  When  viewed  in  this  light. 
Rumford's  proposal  only  falls  within  the 
fourth  priority,  that  is  other  public 
interest  matters.  Concord  already  enjoys 
a  number  of  local  aural  services,  having 
two  commercial  FM  stations,  one 
fulltime  AM  station,  as  well  as  two 
noncommercial  educational  FM  stations. 
We  cannot  find  that  an  upgraded  second 
local  commercial  FM  service  at 
Concord,  with  possibly  no  population 
receiving  the  alleged  second  aural 
service,  would  be  of  more  benefit  to  the 
public  than  could  a  first  aural  service  at 
Kittery.  Lake  George  or  Killington. 
Therefore.  Rumford's  proposal  for  the 
allotment  of  Channel  287B1  at  Concord 
will  be  denied. 

14.  Besides  the  Concord  proposal, 
there  remains  no  bar  to  Kittery  receiving 
its  first  local  allotment.  Numerous 
parties  have  expressed  an  intent  to 
apply  for  the  frequency  and  the  chaimel 
can  be  allocated  in  compliance  with  the 
Commission's  mileage  separation 
requirements  regardless  of  the 
disposition  of  the  Killington  and  Lake 
George  proposals.  As  to  the  opposition 
of  Seacoast  Broadcasting  Co..  the 
Commission  has  long  held  that  reception 


'  90  F.CC  2d  88  (1982). 


*90  F.CC  2d  88. 92  (1982). 


service  from  stations  licensed  to  nearby 
communities,  who  have  no  obligation  to 
serve  the  needs  of  the  distant 
community,  is  not  a  substitute  for  a 
community  having  its  own  local  station. 
See  Clinton.  Louisiana.  45  R.R.  2d  1587 
(1979)  and  Westover  and  Grafton.  West 
Virginia.  46  FR  10737.  published 
February  4. 1981.  We  believe  the  public 
interest  would  be  served  by  allocating 
Channel  287A  to  Kittery.  as  that 
community's  first  local  FM  service. 

15.  Remaining  for  consideration  are 
the  requests  for  first  FM  allotments  at 
Lake  George  and  Killington.  As  stated  in 
paragraph  3.  supra.  Channel  287C2  can 
be  allocated  to  Killington,  in  lieu  of  the 
originally  proposed  Channel  2870.  but 
this  change  in  classification  still  requires 
a  mileage  separation  of  241  kilometers 
(150  miles)  between  the  two 
communities.  Thus,  both  communities 
cannot  receive  an  FM  allotment. 

16.  Before  a  decision  can  be  made,  the 
status  of  Killington  as  a  community 
needs  to  be  resolved.  Perry  and  Rumford 
contend  that  Killington  is  "merely  a  ski 
resort"  and  that  it  is  not  listed  in  the 
U.S.  Census,  indicating  that  there  is  no 
permanent  population.  We  disagree.  We 
find  that  VT  has  provided  us  with 
sufficient  data  which  shows  that 
Killington  and  Sherburne  are  one  and 
the  same  community,  as  attested  to  by 
the  Secretary  of  State  of  the  State  of 
Vermont.  As  such,  Killington /Sherburne 
has  a  1980  U.S.  Census  population  of  891 
persons  and  its  own  local  government, 
with  a  Board  of  Selectmen  and  Towa 
Manager.  We  have  been  provided  with 
information  that  shows  there  are 
numerous  area  businesses  and 
community  organizations  which  identify 
themselves  with  Killington.  Fmally,  the 
U.S.  Postal  Service  does  not  recognize 
Sherburne,  but  rather  mail  must  be 
addressed  to  Killington.  which  has  its 
own  zip  code.  Based  on  this  information, 
we  believe  that  Killington  does  meet  the 
Commission's  definition  of  a 
"community"  for  allocation  purposes. 

17.  In  comparing  the  two  communities, 
we  find  that  both  are  resort  areas  with 
insubstantial  differences  in  population. 
Both  receive  several  aural  ser\ices  from 
nearby  communities.  KiUington's 
population,  while  somewhat  smaller, 
reflects  a  substantial  increase,  which 
has  continued  over  a  long  period  of  time, 
having  grown  from  almost  300  persons 
in  1960.  Lake  George,  on  the  other  hand, 
has  remained  virtually  the  same,  having 
increased  by  only  16  persons  over  the 
last  20  years.  Killington,  in  addition  to 
attracting  both  a  very  large  number  of 
winter  and  summer  tourists  also  appears 
to  have  a  sizeable  part-time  population, 
as  reflected  in  the  number  of  vacation 
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homes  which  have  been  purchased. 
Perry  has  provided  no  comparable 
community  and  vacation  population 
data  other  than  to  state  that  Lake 
George  is  a  well  known  resort  area. 

18.  Therefore,  based  on  the  above 
discussion,  we  believe  that  Killington. 
with  its  growing  permanent  population 
and  large  vacation  population,  should  be 
preferred  for  the  Channel  287  allocation. 
Channel  287C2  can  be  allocated  to 
Killington  with  a  site  restriction  of  0.6 
kilometers  (0.4  miles)  west  which  should 
pose  no  coverage  problems  as  the 
transmitter  can  also  be  sited  in  the  same 
area  currently  being  used  by  Rutland's 
FM  stations.  Channel  287A  can  be 
allocated  to  Kittery  without  requiring  a 
site  restriction.  Canadian  concurrence  in 
the  allotments  has  been  received  as 
both  Kittery  and  Killington  are  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border. 

73.202    [Amended] 

19.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  S  0.61,  0.204(b)  and  0.283 
of  the  Commission's  rules,  it  is  ordered, 
that  effective  September  27, 1985.  the 
FM  Table  of  Allotments,  S  73.202(b)  of 
the  Commission's  Rules,  is  amended 
with  respect  to  the  communities  listed 
below,  to  read  as  follows: 


ciy 


Kmery.  ME... 
KiNfiglon.  VT 


Channel 
No. 


287A 
M7C2 


20.  It  is  further  ordered,  that  the 
petition  of  Edward  F.  Perry.  Jr.  (RM- 
4462)  is  denied. 

21.  It  is  further  ordered  that  the 
petition  of  Rumford  Communications. 
Inc.  is  denied. 

22.  It  is  further  ordered,  that  the 
petition  to  Consolidate  Dockets  83-357 
and  84-718,  filed  by  Rumford 
Communications,  Inc.  is  dismissed  as 
moot. 

23.  The  period  for  filing  applications 
for  these  channels  will  open  on 
September  30, 1985,  and  close  on 
October  30, 1985. 

24.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530. 

Federat  Communications  Commission. 

Charles  Scbott 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  85-20367  Filed  8-26-85;  8:45  am] 
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47  CFR  Part  73 

IMM  Docket  No.  81-332;  RM-37S6;  RM- 
4184] 

FM  Broadcast  Station  In  Newport  WA; 
Sandpoint.  ID.  and  Ubby,  MT 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  allots  FM 
channels  to  Sandpoint,  Idaho  and 
Newport,  Washington,  in  response  to  a 
petition  from  Tri  County  Broadcasting 
and  comments  from  Robert  Johnson. 
Newport  would  receive  a  first  local 
service  and  Sandpoint  could  obtain  a 
second  local  service. 
EFFECTIVE  DATE:  September  30, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1066,  as 
amended.  1082,  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  46 
Stat.  1081. 108Z  as  amended,  1083,  as 
amended.  47  U.S.C.  301.  303,  307.  Other 
Statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
secific  sections  are  cited  to  text. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  {  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations 
(Newport,  Washington:  Sandpoint,  Idaho,  and 
Libby.  Montana)  BC  Docket  No.  81-332,  Rl- 
3756.  RM-4784. 

Adopted:  August  13, 1985. 
Released:  August  22, 1985. 
•  By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers 
the  Further  Notice  of  Proposed  Rule 
Making.  47  FR  54521,  published 
December  3, 1982,  which  proposed  the 
allotment  of  FM  Channel  285A  to 
Newport,  Washington,  as  a  first  FM 
channel  and  the  allotment  of  Channel 
269A  to  Sandpoint,  Idaho,  as  that 
community's  second  FM  channel.  The 
Sandpoint  allotment  would  require  the 
substitution  of  Channel  292A  for 
Channel  269A  at  Libby,  Montana. 
Gerald  E.  Carpenter,  Eric  E.  Carpenter, 
and  Louis  Musso.  III.  d/b/a  Tri  County  • 
Broadcasting  ("Tri-County")  filed 
comments  reaffirming  their  interest  in 


the  Newport.  Washington,  and 
Sandpoint,  Idaho,  allotments.  Robert 
Johnson  filed  comments  in  support  of 
the  Newport  allotment.  West  Way.  Inc.. 
applicant  for  FM  Channel  269A  in  Libby, 
Montana,  filed  opposing  comments. 

2.  In  the  Further  Notice,  the  proposed 
allotments  of  Channel  269A  to 
Sandpoint,  Idaho,  and  Channel  285A  to 
Newport,  Washington,  were  jointly 
considered.  The  Further  Notice  required 
petitioners  to  supply  information 
regarding  the  nature  and  extent  of  the 
interest  of  the  principals  in  Pend  Oreille 
Valley  ("Pend  Oreille")  and  ("Tri- 
County  Broadcasting")  since  there 
appeared  to  be  common  ownership  and 
to  demonstrate  whether  there  would  be 
any  overlap  of  the  1  mV/m  contours  of 
the  proposed  Newport  and  Sandpoint 
stations  with  the  earlier  grant  for  a 
station  at  Deer  Park,  Washington,  in 
contravention  of  §  73.240  of  the 
Commission's  Rules  regarding 
concentration  of  control  and  prohibited 
signal  overlap.  However,  in  light  of  the 
Commission's  recent  decision  deleting 
the  regional  concentration  rule,  our 
earlier  expressed  concerns  have  been 
rendered  moot.  Therefore,  this  issue  will 
not  be  considered  here.  See,  Repeal  of 
the  Regional  Concentration  of  Control 
Provisions  of  the  Commission's  Multiple 
Ownership  Rules,  *  recon.  den  F.C.C.  85-- 
225,  Mimeo  No.  35700.  rel.  May  8. 1985. 

3.  In  order  to  avoid  the  substitution  of 
channels  at  Libby  where  a  construction 
permit  was  recently  issued,  the  staff  has 
determined  that  Channel  273A  can  be 
allotted  to  Sandpoint.  The  Sandpoint 
and  Newport  proposals  can  be  made 
consistent  with  the  minimum  separation 
requirements  of  the  Commission's  Rules. 
Canadian  concurrence  has  been 
obtained  for  both  communities. 

§73.202    [Amended] 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  S§  0.81.  204(b).  and  0.239 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  September  30, 1985.  the 
FM  Table  of  Allotments,  S  73.202(b)  of 
the  Commission's  Rules,  is  amended 
with  respect  to  the  communities  listed 
below: 


City 

Channrt 
No. 

Sandpoint.  ID 

237A,  273A 
2e5A 

Newport,  WA..          

'  55  R.R.  2d  13«9  (1984)  appeal  pending  sub  nam. 
Notional  Asociotion  for  Better  Broadcasting,  et  o/. 
V.  FCC.  No.  84-1274.  (D.C.  Cir.  filed  June  29, 1984). 
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5.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

6.  The  window  period  for  filing 
applications  on  both  channels  will  open 
on  October  1, 1985,  and  close  on 
October  30, 1985. 

7.  For  further  information  concerning 
this  proceeding  contact  Arthur  D. 
Scrutchins,  Mass  Media  Bureau  (202) 
634-6530. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief.  Policy  and  Rules  Division  Mass  Media 
Bureau. 

[FR  Doc.  85-20370  Filed  8-26-85;  8:45  ami 
BILUNQ  cooc  (na-oi-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

( Amdt  No.  3  to  Revised  Service  Order  No. 
1500] 

The  Milwaukee  Road  Inc.  Authorized 
To  Use  Tracks  and/or  Facilities  of 
Chicago,  Milwaukee,  SL  Paul  &  Pacific 
Railroad  Co^  Debtor,  (Richard  B. 
Ogllvie,  Trustee) 

agency:  Interstate  Commerce 
Commission. 

action:  Amendment  No.  3  to  revised 
service  order  No.  1500. 

summary:  Pursuant  to  section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act.  Pub.  L.  95- 
254,  this  order  authorizes  The 
Milwaukee  Road  Inc.  to  provide  interim 
service  over  the  Chicago.  Milwaukee.  St. 
Paul  and  Pacific  Railroad  Company. 
Debtor.  (Richard  B.  Ogilvie,  Trustee), 
and  to  use  such  tracks  and  facilities  as 
are  necessary  for  operations.  This  order 
permits  carriers  to  continue  to  provide 
service  to  shippers  which  would 
otherwise  be  deprived  of  essential  rail 
transportation. 

effective:  11:59  p.m..  August  31. 1985. 
and  continuing  in  effect  until  11:59  p.m.. 
October  31. 1985,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 
FOR  FURTHER  INFORMATION  CONTACT 
M.F.  Clemens,  Jr..  (202)  275-7840  or  275- 
1559. 

List  of  Subjects  in  49  CFR  Part  1033 

Railroads. 

Decided:  August  21, 1985. 

Upon  further  consideration  of  Revised 
Service  Order  No.  1500  (50  FR  11366. 
21264  and  26774)  and  good  cause 
appearing  therefor: 


S  1033.1500    [Amended] 

//  is  ordered,  9  1033.1500  The 
Milwaukee  Road  Inc.  Authorized  to  use 
tracks  and/or  facilities  of  the  Chicago. 
Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company,  Debtor  (Richard  B. 
Ogilvie,  Trustee),  Revised  siervice  Order 
No.  1500  is  amended  by  substituting  the 
following  paragraph  (n)  for  paragraph 
(n)  thereof: 
•        *        •        •        • 

(n)  Expiration  date.  The  provisions  of 
this  order  are  extended  for  an  additional 
period  of  time  and  shall  expire  at  11:59 
p.m..  October  31. 1985,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

Effective  date.  This  amendment  shall 
become  effective  at  11:59  p.m..  August 
31. 1985. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304-10305  and 
section  122.  Pub.  L  96-254. 

This  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  pubhc  by 
depositing  a  copy  in  die  Office  of  the 
Secretary  of  the  Commission  at 
Washington.  D.C.,  and  by  filing  a  copy 
with  the  Director.  Office  of  the  Federal 
Register. 

By  the  Commission,  Railroad  Service 
Board,  members  Bernard  Gaillard.  William  J. 
Love  and  John  H.  O'Brien. 
lames  H.  Bayne. 
Secretary. 
(FR  Doc.  85-20452  Filed  8-26-85;  8:45  am] 

BILLING  CODE  703»-«1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
(Docket  No.  50456-5048] 

Ocean  Salmon  Hsheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  announces  the  closure  of  the 
recreational  salmon  fishery  in  the 
fishery  conservation  zone  (FCZ) 
between  Leadbetter  Point,  Washington, 
and  Cape  Falcon,  Oregon,  at  midnight, 


August  22. 1965.  to  ensure  that  the  coho 
salmon  quota  is  not  exceeded.  The 
Director.  Northwest  Region.  NMFS 
(Regional  Director),  has  determined  in 
consultation  with  the  Washington 
Department  of  Fisheries  (WDF)  and  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  that  the  recreational  fishery 
quota  of  99.000  coho  salmon  for  the  area 
will  be  reached  by  midnight.  August  22. 
1985.  The  intended  effect  is  to  ensure 
conservation  of  coho  salmon. 

EFFECTIVE  DATE:  Closure  of  the  FCZ 
between  Leadbetter  Point,  Washington. 
and  Cape  Falcon.  Oregon,  to 
recreational  sabnon  fishing  is  effective 
at  2400  hours  Pacific  Daylight  Time. 
Augus\  22. 1985. 

ADDRESS:  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
at  the  Northwest  Region.  NMFS,  7600 
Sand  Point  Way  N.E..  Building  1.  Seattle. 
Washington,  from  8KK)  a.m.  to  4:30  p.m. 
weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

RoUand  A.  Schmitten  (Regional 
Director).  206-526-6150. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  implementing  the  frameworic 
amendment  to  the  ocean  salmon  fishery 
management  plan  (49  FR  43679,  October 
31. 1984)  specify  at  §  661.21(a)(1)  that 
"When  a  quota  for  the  commercial  or 
the  recreational  fishery,  or  both,  for  any 
salmon  species  during  any  period  open 
to  fishing  in  any  portion  of  the  fishery 
management  area  is  projected  by  the 
Regional  Director  to  be  reached  on  or  by 
a  certain  date,  the  Secretary  will,  by 
publishing  a  notice  in  the  Federal 
Register,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached." 

Under  the  provisions  of  the 
framework  amendment,  the  1985 
management  measures  were  published 
on  May  2. 1985  (50  FR  18672).  The  1985 
recreational  season  in  the  FCZ  between 
Leadbetter  Point.  Washington,  and  Cape 
Falcon.  Oregon,  was  established  as  lune 
30  through  the  earliest  of  September  19 
or  attainment  of  a  quota  of  either  99.000 
coho  salmon  or  12,100  chinpok  salmon. 
Based  on  the  most  recent  catch  and 
effort  information  supplied  by  WDF  and 
ODFW,  the  recreational  fishery  catch  in 
the  area  is  projected  to  reach  the  99.000 
coho  salmon  quota  by  midnight,  August 
22. 1985.  The  Secretary  therefore  issues 
this  notice  to  close  the  recreational 
fishery  in  the  FCZ  between  Leadl>etter 
Point.  Washington,  and  Cape  Falcon, 
Oregon,  effective  midnight,  August  22. 
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1985.  This  notice  does  not  apply  to 
treaty  Indian  nsheries  operating  in  the 
same  area  or  other  nsheries  which  may 
be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
the  Directors  of  WDF  and  ODFW 
regarding  this  closure.  The  Directors  of 
WDF  and  ODFW  have  confirmed  that 
Washington  and  Oregon  will  close  the 
recreational  Hshery  in  State  waters 
adjacent  to  this  area  of  the  FCZ 
effective  midnight.  August  22, 1985. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  661  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing.  Indians.  Reporting 
and  recordkeeping  requirements. 

(16  use.  -[aoietseq] 

Dated:  .August  22. 1985. 
Carmen  ].  Blondin. 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
[PR  Doc.  85-20463  Filed  8-22-85;  5rOO  pmj 
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Proposed  Rules 


Fedsral  Ragister 
Vol.  50.  No.  186 
Tuesday.  August  27.  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tt>e  rule 
making  prior  to  the  adoption  of  Vtm  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870,  671,  and  872 

Basic  Ufe  Insurance,  Standard 
Optional  Ufe  Insurance,  and  Additional 
Optional  Ufe  Insurance 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposal  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a 
proposed  regulation  which  would 
eliminate  one  of  the  major  restrictions 
on  obtaining  life  insurance  coverage 
under  the  Federal  Employees'  Group 
Life  Insurance  (FEGU)  program.  Under 
the  proposed  regulation,  the  under  age- 
50  requirement  for  cancellation  of  a 
waiver  of  insurance  coverage  would  be 
lifted.  Thus,  an  employee  who  has 
waived  insurance  coverage  my  cancel 
the  waiver  and  become  insured  at  any 
age  if  at  least  one  year  has  elapsed 
since  the  effective  date  of  the  waiver 
and  if  the  employee  provides 
satisfactory  evidence  of  insurability. 
date:  Comments  must  be  received  on  or 
before  October  28, 1985. 
ADDRESS:  Written  comments  may  be 
sent  to  Jean  M.  Barber,  Assistant 
Director  for  Pay  and  Benefits  Policy, 
Compensation  Group,  Office  of 
Personnel  Management,  P.O.  Box  57, 
Washington,  D.C.,  20044,  or  delivered  to 
OPM,  Room  4351, 1900  E  Street,  NW. 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Mercer,  (202)  254-7052. 
SUPPLEMENTARY  INFORMATION:  The 

FEGU  law  allows  eligible  employees  to 
waive  or  decline  program  participation 
at  any  time  (5  U.S.C  8702(b)),  and  the 
conditions  under  which  such  declination 
may  be  cancelled  are  governed  by  OPM 
regulations  implementing  the  law. 
Presently,  the  regulations  allow  an 
individual  to  cancel  a  previous  waiver 
of  life  insurance  if  he  or  she  (1)  is  under 
age  50,  (2)  waits  at  least  one  year  from 
the  effective  date  of  the  last  waiver,  and 


(3)  furnishes  satisfactory  evidence  of 
insurability  (5  CFR  870.204(b):  871.205(a); 
and  a72.205(a)). 

The  age  restriction  on  cancellation  of 
a  waiver  has  been  in  effect  since  the 
early  days  of  the  FEGU  program,  when 
only  the  Basic  coverage  was  available. 
Because  voluntary  retirement  is 
permitted  under  the  Civil  Service 
Retirement  System  as  early  as  age  55,  a 
measure  was  necessary  to  prevent 
individuals  from  entering  the  FEGU 
program  at  the  very  end  of  their  careers 
and  obtaining  the  "free"  post-retirement 
coverage  without  having  contributed  to 
the  funding  of  such  benefits  while 
employed.  The  age-50  limitation  was 
prescribed  to  serve  this  purpose. 

Two  intervening  legislative  changes, 
however,  have  lessened  the  need  for 
such  a  precaution.  In  1978,  the  FEGU 
law  was  changed  to  require  a  minimum 
of  5  years'  participation  in  the  program 
(or  participation  from  first  opportunity, 
if  less)  in  order  to  continue  the  coverage 
during  retirement.  Thus,  an  employee 
must  pay  premiums  for  5  years  in  order 
to  obtain  the  "free"  post-retirement 
benefit.  Futher.  the  1980  FEGU 
amendments  provide  that  employees 
retiring  after  December  31, 1989,  will 
continue  to  pay  premiums  through  age 
65,  the  point  at  which  the  face  value 
coverage  begins  to  decline. 
Prospectively,  an  employee  who  retires 
at  55  will  have  to  pay  premiums  for  a 
minimum  of  15  years,  five  years  before 
retirement  and  10  years  after.  This 
assurance  that  employees  will 
contribute  to  the  fund  for  a  reasonable 
period  of  time  serves  essentially  the 
same  purpose  as  the  age-50  limitation. 

Except  for  the  fact  that  an  employee 
must  be  enrolled  in  Basic  FEGU  to  be 
eligible  for  optional  coverage,  the 
reasons  that  justified  the  age-50 
limitation  are  largely  irrelevent  in  the 
optional  programs.  Each  optional 
coverage  can  be  continued  into 
retirement  only  if  the  employee  is 
eligible  to  continue  basic  coverage  into 
retirement  and  participates  in  the 
optional  coverage  for  a  minimum  of  five 
years  prior  to  retirement  Further,  the 
retiree  must  continue  to  pay  premiums 
until  the  insurance  begins  to  decline  at 
age  65.  and.  except  for  a  factor  in  the 
premium  to  cover  the  period  during 
which  the  insurance  declines  after  age 
65,  the  premiums  are  age-related  and 
there  are  no  subsidies  across  age 
categories.  An  employee  who  enrolls 


before  or  at  age  55  will  pay  his  full  share 
of  the  costs. 

In  view  of  the  1978  and  1980 
legislative  changes,  the  age-50  limitation 
has  no  vital  role  in  the  program  as  it 
exists  today. 

E.0. 12291,  Federal  Regulatitm 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexitnlity  Act 

I  certify  that  this  regulation  wiU  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  would  affect  only  Federal 
employees. 

Ust  of  Subjects  in  5  CFR  Parts  870, 871, 
and  872 

Administrative  practice  and 
procedure,  Government  employees.  Life 

insurance. 

U.S.  Office  of  Personnel  Management 
Loretta  ConisUus, 
Acting  Director. 

For  the  reasons  set  out  in  the 
preamble,  the  OPM  is  proposing  to 
amend  Part  870,  871,  and  872  of  Title  5  of 
the  Code  of  Federal  Regulations  as 
follows: 

1.  The  authority  citation  for  Parts  870. 
871,  and  872  continues  to  read  as 
follows: 

Authority:  5  U.S.C  8716,  unless  otherwise 
noted. 

PART  870— BASIC  LIFE  INSURANCE 

2.  In  §  870.204,  paragraph  (b)  is 
revised  to  read  as  follows: 

9870.204    Cancellation  of  waiver  of 
Insurance  coverage. 

***** 

(b)  An  employee  who  has  filed  a 
waiver  of  regular  insurance  coverage 
may  cancel  the  waiver  and  become 
insured  if  (1)  at  least  1  year  has  elapsed 
since  the  effective  date  of  such  waiver 
and  (2)  he  or  she  furnishes  satisfactory 
evidence  of  insurability. 


PART  871— STANDARD  OPTIONAL 
UFE  INSURANCE 

3.  In  §  871.205,  paragraph  (a)  is 
revised  to  read  as  follows: 
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(a)  An  employee  who  has  declined  the 
optional  insurance  may  elect  it  if  (1)  at 
least  1  year  has  elapsed  since  the 
effective  date  of  his  or  her  last 
declination  or  waiver,  and  (2)  he  or  she 
furnishes  satisfactory  evidence  of 
insurabiUty. 


PART  872— AOOmONAL  OPTIONAL 
UFE  INSURANCE 

4.  In  872.205,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

$872,205    CanceOation  Of  declination. 

(a)  (1)  An  employee  who  has  declined 
the  additional  optional  insurance  may 
elect  it  if  (i)  at  least  1  year  has  elapsed 
since  the  effective  date  of  his  or  her  last 
declination  or  waiver,  and  (ii)  be  or  she 
furnishes  satisfactory  evidence  of 
insurability. 

(FR  Doc  85-20409  Filed  8-26-85;  8:45  am] 
muMQ  cooe  tsss-oi.* 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  70. 72. 73,  and  74 

Changes  to  Safeguards  Reporting 
Requirements 

agency:  Nuclear  Regulatory 
Commission. 


AcnoM:  Proposed  rule. 


summary:  The  Nuclear  Regulatory 
Commission  proposes  to  amend  its 

regulations  for  the  reporting  of 
safeguards  events.  The  proposed  rule 
would  clarify  the  reporting  requirements 
for  NRC  licensees  and  would  improve 
the  NRC  safeguards  event  data  base  by 
requiring  more  imiform  safeguards  event 
reports.  Licensees  who  will  be  affected 
are  power  and  nonpower  reactors,  fuel 
cycle  facilities,  and  some  transporters, 
importers  and  exporters  of  special 
nuclear  material.  The  NRC  uses  the 
reported  information  to  respond  to 
incidents  and  to  identify  potentially 
generic  safeguards  problems.  The 
benefits  to  be  derived  from  this  action 
are  the  elimination  of  unnecessary 
reporting  (which  %vill  result  in  significant 
savings  for  affected  Ucensees  and  the 
NRC)  and  a  more  uniform  and  detailed 
reporting  and  data  analysis  system 
which  will  provide  feedback  to  the 
industry  for  improving  safeguards 
systems. 

DATES:  Submit  comments  by  November 
27.  igas.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
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to  do  so.  but  assurance  of  consideration 
cannot  be  given  unless  conunents  are 
received  on  or  before  this  date. 
addresses:  Send  comments  to: 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regiilatory  Commission. 
Washington,  DC  20555.  Attentioa- 
Docketing  and  Service  Branch.  Deliver 
comments  to:  Room  1121, 1717  H  Street 
NW.,  Washington,  DC  between  8:15  am 
and  5:00  pm. 

Examine  comments  received  and  the 
regulatory  analysis  at  The  NRC  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Yardumian  (301)  427-4010  or 
Priscilla  A.  Dv»ryer,  (301)  427-4773. 
Reactor  Regulatory  Requirements 
Section.  Division  of  Safeguards.  OfBce 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
8UPf>LEMENTARY  INFORMATION:  10  CFR 
73.71  establishes  an  event  reporting 
program  to  inform  the  Commission  of 
safeguards  events  to  permit  timely 
response  to  incidents.  The  data  from  this 
reporting  program  allows  the 
Commission  to  determine  the 
signiHcance  of  events  to  identify 
possible  generic  problems  in  safeguards 
systems. 

Paragraphs  (a)  and  (b)  of  §  73.71  were 
first  published  in  December  1973  (38  FR 
35430).  They  require  reports  of 
unaccounted  for  shipments  of  special 
nuclear  material,  incidents  or  attempts 
of  theft  or  unlawful  diversion  of  special 
nuclear  material,  and  incidents  or 
attempts  of  sabotage.  Subsequently,  the 
Commission  determined  that  it  also 
needed  reports  of  events  which  could  be 
indicative  of  a  loss  of  safeguards 
capability  or  circumstances  which  could 
be  part  of  an  overall  plan  to  commit  an 
act  of  theft  or  sabotage.  In  response  to 
the  Commission  concern  that  a 
substantial  pubhc  hazard  could  occur  as 
a  result  of  a  deficieiicy  in  a  given 
hcensee's  safeguards  program,  an 
amendment  to  10  CFR  73.71  was 
proposed  in  October  1979  (44  FR  60743) 
that  requires  reports  of  events  that 
threaten  certain  nuclear  activities  or 
lessens  the  effectiveness  of  a  safeguards 
system.  This  amendment  was  published 
in  January  1981  (46  FR  4858)  in  final 
form,  as  a  new  paragraph  (c)  to  §  73.71. 

Since  the  promulgation  of  10  CFR 
73.71.  the  NRC  staff  has  found  that  the 
requirements  are  frequently 
misinterpreted,  that  reports  submitted 
pursuant  to  the  regulation  lack 
uniformity,  and  that  insufficient  detail  is 
reported  for  NRC  analysis.  Unless  these 
problems  can  be  corrected,  the 
usefulness  of  these  reports  in  developing 


an  adequate  data  base  for  generic 
analysis  is  limited.  For  these  reasons,    ' 
the  Commission  is  proposing  clarifying 
amendments  to  10  CFR  70.52.  72.52, 
73.67,  73.71,  and  74.11  and  issuing 
revised  guidance  to  assist  licensees  in 
determining  which  events  should  be 
reported  and  to  provide  a  format  for 
doing  so. 

For  clarity,  the  distinction  between  an 
explicit  and  a  potential  threat  has  been 
removed.  This  distinction  is  now  made 
clearer  in  the  descriptions  of  reportable 
events.  The  categories  of  major  and 
moderate  losses  have  been  eliminated 
and  replaced  by  the  descriptions  of  each 
type  of  loss.  The  losses  are:  "failures  of 
the  safeguards  system  that  could  allow 
unauthorized  and  undetected  access" 
and  "failures  that  degrade  the 
effectiveness  of  the  system."  Events  that 
must  be  reported  are  described  in  a  new 
Appendix  G  to  Part  73. 

The  primary  impact  of  the  revised 
reporting  requirements  -on  licensees  will 
be  an  approximate  80%  decrease  in  the 
number  of  telephonic  and  written 
reports  to  the  NRC  because  the  twenty- 
four  hour  telephonic  notification  and 
associated  follow-up  written  report 
requirement  has  been  deleted.  This 
requirement  can  be  deleted  because  the 
revised  requirements  will  ensure  that  all 
events  requiring  immediate  NRC 
response  will  be  reported  within  one 
hour  and  those  pertinent  to  NRC 
analysis  acti\'ities  will  be  logged  for 
quarterly  submittal. 

The  requirements  of  S  73.71  are 
consistent  with  those  of  S§  50.72  and 
50.73.  Events  reported  under  §  §  5a72 
and  50.73  are  safety-oriented  in  nature; 
those  reported  under  %  73.71  are 
security-oriented.  Proposed  changes  to 
S  73.71  do  not  alter  commitments  made 
in  response  to  the  requirements  of  Part 
50.  Events  of  a  dual  nature,  having  both 
safety  and  safeguards  impact,  do  not 
require  duplicate  reports.  Information  on 
how  to  report  events  of  a  dual  nature  is 
provided  in  a  revised  Regulatory  Guide. 

This  proposed  rulemaking  also 
contains  conforming  amendments  to  10 
CFR  70.52.  72.52,  73.67.  and  74.11  to 
provide  further  consistency  among 
reporting  requirements. 

The  Commission  received  a  petition 
for  rulemaking  assigned  Docket  No. 
PRM  50-36  from  the  Nuclear  Utility 
Backfitting  and  Reform  Group, 
(NUBARG).  As  discussed  below,  this 
proposed  rule  would  grant  a  portion  of 
the  petition.  The  petitioner  has 
requested  that  the  Nuclear  Regulatory 
Commission  amend  10  CFR  50.54(p): 
50.54(q);  50.55(e);  50.59(b);  5a72(a);  Part 
50,  Appendix  E,  section  73.71;  and  the 
Commission's  NUREG's  on  Standard 
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Technical  Specifications  with  respect  to 
certain  reporting  requirements.  The 
members  of  this  petitioner  are 
constructing  and/or  operating  nuclear 
power  reactors  used  for  the  production 
of  electricity  under  licenses  issued  by 
the  NRC.  Utilities  licensed  by  the  NRC 
to  operate  nuclear  power  reactors  are 
currently  subject  to  a  variety  of 
reporting  requirements  in  connection 
with  licensed  activities.  The  petitioner 
suggests  that  the  majority  of  these 
reporting  requirements  are  valid  and  the 
purpose  they  serve  justifies  th .: 
considerable  time  which  must  be 
devoted  to  meeting  them.  However, 
some  of  these  requuirements  are,  in  the 
opinion  of  the  petitioner,  excessive  and/ 
or  duplicative.  Accordingly,  the 
petitioner  has  proposed  that  the 
Commission  modify  the  various 
reporting  requirements  discussed  in 
PRM  50-36  in  order  to  promote  more 
efficient  use  of  licensee  time  and 
resources.  This  proposed  rulemaking 
responds  specifically  to  section  VI  of  the 
petition,  Reporting  Requirments 
Associataed  with  10  CFR  73.71.  In  this 
section,  the  petitioner  suggests  that  this 
regulation  be  amended  to  provide  that 
the  required  written  reports  be 
submitted  by  the  licensee  within  30  days 
of  initial  notification  rather  than  within 
15  days.  According  to  the  petitioner,  this 
would  allow  the  licensee's  staff  more 
time  during  the  critical  period 
immediately  following  such  occurence 
to  devote  to  the  resolution  of  the 
problem  itself  and  would  minimize 
interference  with  daily  operations.  The 
Commission  agrees  that  it  is  desirable  to 
extend  this  particular  reporting  period 
from  15  to  30  days  and  has  included 
provisions  to  do  so  in  this  proposed 
rulemaking. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(3).  Therefore  neither  and 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  tok  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  paperwork 
requirements. 

Regulatory  Analysis 

The  costs  to  industry  will  decrease 
from  the  current  cost  of  $972,000  per 


year  to  $317,800  per  year,  or  a  net 
decrease  of  over  66  percent.  This  is  due 
to  the  decrease  in  the  number  of  reports 
that  must  be  made  or  submitted  by 
affected  licensees.  The  costs  to  the  NRC 
will  decrease  from  the  current  cost  of 
$72,000  per  year  to  $46,800  per  year,  or  a 
net  decrease  of  35  percent.  TTiis  is  due  to 
the  reduction  in  telephone  and  written 
reports  which  will  result  in  less  time 
spent  by  the  NRC  in  documenting  and 
analyzing  the  submittals. 

Regulatory  Flexibility  Certification 

Based  on,  the  information  available  at 
this  stage  of  the  rulemaking  proceeding 
and  in  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  and 
should  result  in  a  reduction  in  burden  to 
affected  licensees.  Some  transporters, 
importers,  and  exporters  of  strategic 
special  nuclear  material  (SSNM)  and 
spent  fuel  may  be  affected  by  this  rule. 
Each  year  out  of  approximately  600 
reported  events,  about  three  come  from 
this  group  which  includes  small  entities. 
The  NRC  invites  comments  bom  these 
parties. 

The  proposed  rule  also  affects 
licensees  who  operate  nuclear  power 
plants  and  fuel  facilities  under  10  CFR 
Parts  50  and  73.  The  companies  that 
own  these  plants  and  facilities  do  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980,  or  within  the  definition  of  Small 
Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small  Business 
Administration  in  13  CFR  Part  121. 

List  of  Subjects 

10  CFR  Part  70 

Hazardous  materials — transportation, 
Nuclear  materials.  Packaging  and 
containers.  Penalty.  Radiation 
protection.  Reporting  and 
recordingkeeping  requirements. 
Scientific  equipment.  Security  measures. 
Special  nuclear  material. 

10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel. 

10  CFR  Part  73 

Hazardous  materials — transportation. 
Incorporation  by  reference.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Penalty,  Reporting  and 


recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  74 

Accounting,  Material  control  and 
accounting.  Nuclear  materials,  Penalty, 
Reporting  and  recordkeeping 
requirements.  Special  nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  notice  is 
hereby  given  that  adoption  of  the 
following  amendments  to  10  CFR  Parts 
70,  72,  73,  and  74  is  contemplated. 

PART  70— DOMESTIC  UCENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

1.  The  authority  citation  for  Part  70  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53. 161. 182, 183. 68 
Stat.  929. 930. 948.  953. 954.  as  amended,  sec 
234.  83  Stat.  444.  as  amended  (42  U.S.C  2071. 
2073.  2201.  2232,  2233.  2282);  sees.  201.  at 
amended.  202.  204.  206,  68  Stat  1242.  a* 
amended.  1244. 1245. 1246  (42  U.S.C  5841. 
5842.  5945.  5946). 

Section  70.7  also  issued  under  Pub.  L  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C  5851). 
Section  70.21(g)  also  issued  under  sea  122,  68 
Stat.  939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L  93-377.  88  Stat 
475  (42  U.S.C.  2077).  Sections  70-36  and  70.44 
also  issued  under  sec.  184. 68  Stat  954.  as 
amended  (42  U.S.C.  2234).  Section  70.61  also 
issued  under  sees.  186. 187.  68  Stat.  955  (42 
U.S.C.  2236.  2237).  Section  70.62  also  issued 
under  sec.  108,  68  Stat.  939.  as  amended  (42 
U.S.C.  2138). 

For  the  purposes  of  sea  223, 68  Stat  958,  as 
amended  (42  U.S.C.  2273);  {{  70.3.  70.19(c). 
70.21(c),  70.22  (a),  (b).  (d)-{k),  70.24(a)  and  (b). 
70-32(a)  (3),  (5).  (6).  (d),  and  (i),  70.38.  70J8 
(b)  and  (c),  70.41(a).  70.42  (a)  and  (c).  70.56. 
70.57  (b).  (c).  and  (d).  70.58(a)-{g)(3).  and  (h)- 
(j)  are  issued  under  sea  161b,  68  Stat  948,  as 
amended  (42  U.S.C.  2201(b));  SS  70.7.  70.20a 
(a),  and  (d).  70.20b  (c).  and  (e),  70.21(c). 
70.24(b),  70.32(a)(6),  (c).  (d).  (e).  and  (g).  70J6. 
70.51  (c}-(g).  70.56.  70.57  (b)  and  (d).  70.56(a}- 
(g)(3)  and  (h)-(j)  are  issued  under  sea  161i,  68 
Stat.  949,  as  amended  (42  U.S.C.  2201(i));  and 
SS  70.20b  (d)  and  (e).  70.38,  70.51  (b)  and  (i), 
70.52.  70.53.  70.54.  70.55.  70.58  (g)(4),  (k),  aad 
(1),  70.59,  and  70.60  (b)  and  (c)  are  issued 
under  sec.  161o,  68  Stat  950,  as  amended  (42 
U.S.C.  2201(0)). 

2.  Section  70.52  is  revised  to  read  as 
follows: 

§70.52    Reports  of  accidental  crtticamy  or 
loss  or  ttMft  or  attempted  ttteft  of  special 
nudear  materlaL 

(a)  Each  licensee  shall  notify  the  NRC 
Operations  Center  hsted  in  Appendix  A 
of  Part  73  of  this  chapter  within  one  hour 
after  discovery  of  any  case  of  accidental 
criticality  or  any  loss,  other  than  normal 
operating  loss,  of  special  nuclear 
material. 
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(b)  Each  licensee  who  possesses  one 
gram  or  more  of  contained  uranium-235, 
uranium-233,  or  plutonium  shall  notify 
the  ^4RC  Operations  Center  listed  in 
Appendix  A  of  Part  73  of  this  chapter 
within  one  hour  after  discovery  of  any 
loss  or  theft  or  unlawful  diversion  of 
special  nuclear  material  which  the 
licensee  is  licensed  to  possess  or  any 
incident  in  which  an  attempt  has  been 
made  or  is  believed  to  have  been  made 
to  commit  a  theft  or  unlawful  diversion 
of  such  material. 

(c)  This  notification  must  be  made  to 
the  NRC  Operations  Center  via  the 
Emergency  Notification  System  if  the 
licensee  is  party  to  that  system.  If  the 
Emergency  Notification  System  is 
inoperative  or  unavailable,  the  licensee 
shall  make  the  required  notification  via 
commercial  telephonic  service  or  other 
dedicated  telephonic  system  or  any 
other  method  that  will  ensure  that  a 
report  is  received  by  the  N'RC 
Operations  Center  *  within  one  hour. 
The  exemption  of  i  73.21(g)(3)  applies  to 
all  telephonic  reports  required  by  this 
section. 

(d)  Reports  required  under  §  73.71 
need  not  be  duplicated  under  the 
requirements  of  this  section. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE  STORAGE 
OF  SPENT  FUEL  AT  AN  INDEPENDENT 
SPENT  FUEL  STORAGE 
INSTALLATION 

1.  The  authority  citation  for  Part  72  is 
revised  to  read  as  follows: 

Aatfaority:  S»c«.  5t.  53,  57. 62,  63. 65.  ra,  81. 
161. 182, 183. 184, 187, 139.  68  Stat.  92a  93a 
932.  933,  934,  935,  948.  953,  954.  955.  as 
amended,  sec.  234, 83  Stat.  444.  as  amended 
(42  use.  2071.  2073.  2077,  2092,  2093,  2095. 
2099,  2111,  22P1.  2232.  2233.  2234,  2236,  2237, 
2239,  2282);  iea  274.  73  Stat  688,  as  amended 
(42  use.  2021):  sees.  201.  as  amended,  202. 
206.  88  Stat  1242,  aj  amended,  1244. 1246  (42 
use.  5841,  5842  5846):  sec  102.  Pub.  L  91- 
190,  83  Stat  853,  as  amended  (42  U.S.C.  4332). 

Section  72.10  also  issued  under  Pub.  L  95- 
601,  sec  la  92  Sfat  2951  (42  U.S.C.  5851). 

2.  Section  72J52  ia  revised  to  read  as 
follows: 

972^    Reports  of  accidental  crMcaHty  or 
ion  of  special  nuclear  matertaL 

(a)  Each  licensee  shall  notify  the  NRC 
Operations  Center  listed  in  Appendix  A 
of  Part  73  of  this  chapter  within  one  hour 
of  discovery  of  accidental  criticality  or 
any  loss  of  special  nuclear  material 

(b)  This  notification  must  be  made  to 
the  NRC  Operations  Center  via  the 
Emergency  Notification  System  if  the 
Ucensee  is  party  to  that  system.  If  the 


Emergency  Notification  System  is 
inoperative  or  unavailable,  the  licensee 
shall  make  the  required  notification  via 
commercial  telephonic  service  or  any 
other  dedicated  telephonic  system  or 
any  other  method  that  will  en.sure  that  a 
report  is  received  by  the  NRC 
Operations  Center  '  within  one  hour. 
The  exemption  of  {  73.21(g)(3)  appUes  to 
all  telephonic  reports  required  by  this 
section. 

(c)  Reports  required  under  S  73.71 
need  not  be  duphcated  under  the 
requirements  of  this  section. 

PART  73--PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  10  CFR 
Part  73  is  revised  to  read  as  follows: 

Authority:  Sees.  53. 161,  68  Stat  93a  948,  as 
amended,  sec  147. 94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  sec  201.  88  Stat  1242  aa 
amended,  sec.  204.  88  Stat.  1245  (42  U.S.C 
5841,  5844). 

Secti<Hi  73.37(0  ia  also  issued  under  sec 
301,  Pub.  L  96-295,  94  Stat  789  (42  US.C. 
5S41  note). 

For  the  purposes  of  sec  223,  68  Stat  958,  as 
amended  (42  U.S.C  2273);  H  7321, 73J7(g). 
73.55  are  issued  under  sec  161b.  68  Sut  948. 
as  amended  (42  U.S.C.  2201(b));  SS  73.2a 
73.24,  73.25.  73.28,  73.27,  73.37,  73.4a  73.45. 
73.4a  73.50.  73.55,  73.67  are  issued  under  sec 
1611.  68  Stat  94a  as  amended  (42  U.S.C 
2201(i));  and  SS  73.20(c)(1),  7324(b)(1). 
73.26(b)(3),  (h)(6),  and  (k)(4),  73.27  (a)  and  (b). 
73.37(f),  73.40  (b)  and  (d).  73.48  (g)(6)  and 
(h)(2),  73.50(g)(2).  (3)(iii)  (B)  and  (h). 
73.55(h)(2),  and  (4)(iii)(B),  73.7a  73.71.  73.72 
are  issued  under  sec  161o,  68  Stat  950,  as 
amended  (42  U.S.C  2201(o)). 

2.  In  §  73.67,  paragraphs  (e)(3){vii)  and 
(g)(3)(i")  are  revised  to  read  as  follows: 

§  73.67    Licensee  fixed  site  and  hvtransft 
requirements  for  ttie  ptiyslcat  protection  of 
special  nuclear  material  of  moderate  and 
low  strategic  significance. 


'  Commercia)  telephone  noniber  of  the  NRC 
Operationa  Center  is  (202)  SSl-OSSa 


JMI 


(e)  •  *  • 

(3)  •  •  • 

(vii)  Notify  the  NRC  Operations 
Center  within  one  hour  after  the 
discovery  of  the  loss  of  the  shipment 
and  within  one  hour  after  recovery  of  or 
accountabilify  for  such  lost  shipment  in 
accordance  with  the  provisions  of 
9  73.71  of  this  part. 
•        *        *        ♦        • 

(g)  •  *  • 

(3)  *   *  * 

(iii)  Conduct  immediately  a  trace 
investigation  of  any  shipment  that  is  lost 
or  unaccounted  for  after  the  estimated 
arrival  time  and  notify  the  NRC 
Operations  Center  within  one  hour  after 
the  discovery  of  the  loss  of  the  shipment 
and  within  one  hour  after  recovery  of  or 
accountability  for  such  lost  shipment  in 


accordance  with  the  provisions  of 
9  73.71  of  this  part. 

3.  Section  73.71  is  revised  to  read  as 
follows: 

9  73.71    Reports  of  unaccounted  for 
stiipments,  suspected  ttiefts,  or  unlawful 
diversions  and  ottier  safeguards  events. 

(a)(1)  Each  licensee  subject  to  the 
provisions  of  55  73.25,  73.28,  73.27(c), 
73.37.  73.67(e).  or  73.67(g)  shall  notify  the 
NRC  Operations  Center  within  one  hour 
after  discovery  of  the  loss  of  any 
shipment  of  SNM  or  spend  fuel,  and 
within  one  hour  after  recovery  of  or 
accountabilify  for  such  lost  shipment 

(2)  This  notification  must  be  msde  to 
the  NRC  Operations  Center  listed  in 
Appendix  A  of  Part  73  of  this  chapter 
via  the  Emergency  Notification  System, 
if  the  licensee  is  party  to  that  system.  If 
the  Emergency  Notification  System  is 
inoperative  or  unavailable,  the  licensee 
shall  make  the  required  notification  via 
commercial  telephonic  service  or  other 
dedicated  telephonic  systems  or  any 
other  method  that  will  ensure  that  a 
report  is  received  by  the  NRC 
Operations  Center  '  within  one  hour. 
The  exemption  of  9  73.21(g)(3)  applies  to 
all  telephonic  reports  required  by  this 
section. 

(3)  The  licensee  shall,  upon  request  of 
the  NRC,  maintain  an  open  and 
continuous  communications  channel 
with  the  NRC  Operations  Center. 

(4)  The  initial  telephonic  notification 
must  be  followed  within  a  period  of 
thirfy  (30)  days  by  a  written  report 
submitted  to  the  U.S.  Nuclear 
Regulatory  Commission,  Document 
Control  Desk,  Washington,  DC  20555. 
The  licensee  shall  also  submit  one  copy 
each  to  the  appropriate  NRC  Regional 
Office  Usted  in  Appendix  A  to  this  part 
and  if  applicable  the  appropriate  NRC 
Resident  Inspector. 

(5)  Significant  supplemental 
information  which  becomes  available 
after  the  initial  telephonic  notification  to 
the  NRC  Operations  Center  or  after  the 
submission  qf  tlie  written  report  must  be 
telephonically  reported  to  the  NRC 
Operations  Center  listed  in  Appendix  A 
of  Part  73  of  this  chapter  and  also 
submitted  in  a  revised  written  report  to 
the  Regional  O^ice,  the  Document 
Control  Desk  and  if  applicable  the 
appropriate  Resident  Inspector.  Errors 
discovered  in  a  written  report  must  be 
corrected  in  a  revised  report.  The 
revised  report  must  replace  the  previous 
report;  therefore,  the  update  must  be  a 
complete  entity  and  not  contain  only 
supplementary  or  revised  biformation. 
Each  Ucensee  shall  maintain  a  copy  of 
the  written  report  of  an  event  submitted 
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under  this  section  as  a  record  for  a 
period  of  three  years  from  the  date  of 
the  report 

(b)(1)  Each  licensee  subject  to  the 
provisions  of  55  73.20.  73.37.  73.50,  73.55. 
73.60.  and  73.67  shall  noUfy  the  NRC 
Operations  Center  listed  in  Appendix  A 
of  Part  73  of  this  chapter  within  one  hour 
of  discovery  of  the  safeguards  events 
described  in  paragraph  I.(a)(l)  of 
Appendix  G  to  this  part.  Licensees 
subject  to  the  provisions  of  5  73.20. 
73.37.  73.55.  73.80  and  each  licensee 
possessing  strategic  special  nuclear 
material  (SSNM)  and  subject  to  §§  73.67 
(d)  and  (e)  shall  notify  the  NRC 
Operations  Center  within  one  hour  after 
discovery  of  the  safeguards  events 
described  in  paragraphs  I.(a)(2).  (3).  (bj. 
and  (c)  of  Appendix  G  to  this  part 

(2)  This  notification  must  be  made  in 
accordance  with  the  requirements  of 
paragraphs  (a)(2).  (3).  (4).  and  (5)  of  this 
section. 

(c)(1)  Each  licensee  subject  to  the 
provisions  of  §5  73.20,  73.37.  73.50,  73.55. 
73.80,  and  each  licensee  possessing 
SS^fM  and  subject  to  55  73.67(d),  and 
73.67(e)  shall  maintain  a  current  log  and 
record  the  safeguards  events  described 
in  paragraphs  Il.(a)  and  (b)  of  Appendix 
G  to  this  part  within  24  hours  of 
discovery  by  a  licensee  employee  or 
member  of  the  licensee's  contract 
security  organizations.  The  hcensee 
shall  retain  the  log  of  events  recorded 
under  this  section  as  a  record  for  three 
years  after  the  last  entry  is  made  in  each  " 
log. 

(2)  Every  three  months,  each  licensee 
shall  submit  to  the  NRC  copies  of  all 
safeguards  event  log  entries  not 
previously  submitted.  Each  licensee 
shall  submit  one  copy  each  of  its  log 
entries  to  the  U.S.  Nuclear  Regulatory 
Commission.  Document  Control  Desk. 
Washington,  DC  20555.  and  if  applicable 
the  appropriate  NRC  Resident  Inspector. 

(d)  Each  licensee  shall  submit  to  the 
Commission  the  30-day  written  reports 
and  copies  of  the  safeguards  event  log 
entries  required  under  the  provisions  of 
this  section  that  are  of  a  quality  which 
will  permit  legible  reproduction  and 
micorgraphic  processing.  If  the  facility  is 
subject  to  S  50.73  of  this  chapter,  the 
licensee  shall  prepare  the  written  report 
on  NRC  Forms  366  and  366A.  If  the 
facility  is  not  subject  to  5  50.73  of  this 
chapter,  the  licensee  shall  not  use  these 
forms  but  shall  prepare  the  written 
report  in  letter  format.  In  either  case  the 
report  must  include  sufficient 
information  for  NRC  analysis  and 
evaluation. 

(e)  Duplicate  reports  are  not  required 
for  events  that  are  also  reportable  in 
accordance  with  55  50.72  and  50.73  of 
this  chapter. 


4.  A  new  Appendix  G  is  added  to  read 
as  follows: 

Appendix  G— Rapottable  Safeguards  Events 
Pursuant  to  the  provisions  of  10  CFR  73.71 

(b)  and  (c),  licensees  subject  to  the  provisions 

of  10  CFR  73.20,  73.37.  73.50.  73.55.  73.60.  and 

73.87  shall  report  or  record,  as  appropriate. 

the  following  safeguards  events. 
I.  Events  to  be  reported  within  one  hour  of 

discovery,  followed  by  a  written  report 

within  thirty  days. 

(a)  Any  event  in  which  there  is  reason  to 
believe  that  a  person  has  committed  or 
caused,  or  attempted  to  commit  or  cause,  or 
has  made  a  credible  threat  to  commit  or 
cause: 

(1)  A  theft  or  unlawful  diversion  of  special 
nuclear  material:  or 

(2)  Significant  physical  damage  to  any 
facility  possessing  SSNM  or  its  equipment  or 
carrier  equipment  transporting  nuclear  fuel  or 
spent  nuclear  fuel,  or  to  the  nuclear  fuel  or 
spent  nuclear  fuel  a  facility  or  carrier 
possesses:  or 

(3)  Interruption  of  normal  operation  of  a 
licensed  nuclear  power  reactor  through  the 
unauthorized  use  of  or  tampering  with  its 
machinery,  components,  or  controls  including 
the  security  system. 

(b)  Any  failure  of  a  safeguards  system  or 
discovered  noninherent  vulnerability  in  a 
system  that  could  allow  unauthorized  or 
undetected  access  to  a  protected  area, 
material  access  area,  controlled  access  area, 
vital  area,  or  transport  for  which  proper 
compensatory  measures  have  not  been 
established.  A  "proper  compensatory 
measure"  for  a  particular  safeguards  event  as 
used  in  this  Appendix  means  a  measure  that 
is  specified  in  a  security  or  contingency  plan 
or  security  procedure.  If  the  particular 
safeguards  event  is  not  described  in  a  plan  or 
procedure,  then  a  "proper  compensatory 
measure"  means  a  measure  implemented 
within  10  minutes  of  an  event's  discovery 
that  provides  a  level  of  security  essentially 
equivalent  to  that  existing  before  the  event. 

(c)  Any  unauthorized  entries  through  a 
required  barrier  (whether  or  not  the  event  is 
properly  compensated.) 

II.  Events  to  be  recorded  within  24  hours 
and  submitted  in  quarterly  log. 

(a)  Any  failure  of  a  safeguards  system  or 
discovered  vulnerability  in  a  system  that 
could  allow  unauthorized  or  undetected 
access  to  a  protected  area,  material  access 
area,  controlled  access  area,  vital  area,  or 
transport  for  which  proper  compensatory 
measures  have  been  established. 

(b)  Any  other  failure  of  a  safeguards 
system  not  included  in  paragraph  II.  (a)  of 
this  appendix  if  the  failure  degrades  the 
effectiveness  of  the  system. 

PART  74-MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  Sees.  53,  57, 161, 182. 183.  68 
Stat  93a  932.  948, 953,  954,  as  amended,  sec. 
234.  83  Stat  444,  as  amended  (42  US-C  2073, 
2077,  2201.  2232,  2233,  2282);  sees.  202.  206,  88 
Stat  1244, 1248  (42  U.S.C  5842,  5846). 


For  the  purposes  of  sec.  223.  68  Stat.  958.  as 
amended  (42  U.S.C.  2273),  {{  74 Jl.  74.81.  and 
74.82  are  issued  under  sees.  161b  and  161i.  68 
Stat.  948.  949.  as  amended  (42  U.S.C.  2201(b). 
2201(i));  and  5§  74.11,  74.13.  and  74.15  are 
issued  under  sec  161o,  68  Sut  95a  as 
amended  (42  U.S.C  2201(o)). 

2.  Section  74.11  is  revised  to  read  as 

follows: 

{74.11    Reports  of  loM  or  ttwtt  or 
attmnpted  theft  of  •podal  nuclear  materlaL 

(a)  Each  licensee  who  possesses  one 
gram  or  more  of  contained  uraniura-235. 
uranium-233.  or  plufoniimi  shall  notify 
the  NRC  Operations  Center  listed  in 
Appendix  A  of  Part  73  of  this  chapter 
within  one  hour  of  discovery  of  any  loss 
or  theft  or  other  imlawful  diversion  of 
special  nuclear  material  which  it  is 
licensed  to  possess,  or  any  incident  in 
which  an  attempt  has  been  made  to 
commit  a  theft  or  imlawful  diversion  of 
special  nuclear  material.  The 
requirement  does  not  pertain  to 
measured  discards  or  inventory 
difference  quantities. 

(b)  This  notification  must  be  made  to 
the  NRC  Operations  Center  via  the 
Emergency  Notification  System  if  the 
licensee  is  party  to  that  system. 

If  the  Emergency  Notification  System 
is  inoperative  or  unavailable,  the 
licensee  shall  make  the  required 
notification  via  commercial  telephonic 
service  or  other  dedicated  telephonic 
system  or  any  other  method  that  will 
ensure  that  a  report  is  received  by  the 
NRC  Operations  Center  *  within  one 
hour.  The  exemption  of  5  73.21(g)(3) 
applies  to  all  telephonic  reports  required 
by  this  section. 

(c)  Reports  required  under  5  73.71 
need  not  be  duplicated  under  the 
requirements  of  this  section. 

Dated  at  Bethesda.  Maryland  this  6th  day 
of  August  1985. 

For  the  Nuclear  Regulatoo^  Commission 
lack  W.  Roe. 

Acting  Executive  Director  for  (iterations 
[FR  Doc.  85-20482  Filed  8-26-85:  8:45  amj 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  602, 620. 621 

Disclosure  of  Information  on  Reports 
to  Shareholders 

agency:  Farm  Credit  Administration. 
action:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA).  by  its  Federal 
Farm  Credit  Board  (Federal  Board), 
publishes  for  comment  proposed  new 
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regulations  which  would  require  banks 
and  associations  of  the  Farm  Credit 
System  (System)  to  issue  annual  reports 
and  information  statements  to 
shareholders  prior  to  annual  meetings 
and  to  file  reports  of  condition  and 
performance  with  the  FCA  in 
accordance  with  prescribed  accounting 
formats.  The  FCA  also  publishes  for 
comment  a  proposed  amendment  to  12 
CFR  605.250  relating  to  the  disclosure  of 
information  under  the  Freedom  of 
Information  Act  that  designates  reports 
to  shareholders  and  specified  portions 
of  the  reports  of  condition  and 
performance  as  public  information.  The 
Federal  Board  believes  that 
shareholders  of  System  institutions 
should  receive  accurate  and  timely 
information  prior  to  electing  directors  so 
as  to  encourage  more  shareholder 
participation  in  an  institution's  affaire 
and  to  hold  directors  and  management 
accoimtable  for  their  actions.  The 
Federal  Board  also  believes  that 
disclosure  to  shareholders  will  assist  the 
FCA  in  fulfilling  its  supervisory  and 
examination  responsibihties. 
dates:  Written  comments  must  be 
received  on  or  before  October  23. 1985. 
ADORESSCS:  Submit  any  comments  in 
writing  to  Donald  E.  Wilkinson. 
Governor.  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean.  VA 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  Director. 
Congressional  and  Public  Affairs 
Division,  Office  of  Administration.  Farm 
Credit  Administration. 
FOR  FMrmER  INFOmiATION  CONTACT: 
Thomas  J.  Holland,  Office  of 
Examination  and  Supervision.  Farm 
Credit  Administratioa  (703)  883-4452; 
or 
Dorothy  J.  Acosta,  Office  of  General 
Counsel,  (703)  883-4020,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive.  McLean.  VA  22102-5090. 
SUPPLEMENTARY  MFOIIMATKM: 
A.  Disclosure  to  Shareholders 

While  System  banks  and  associations 
currendy  report  to  their  shareholders 
annually,  there  are  no  standards  for  the 
form,  content,  and  distribution  of  such 
reports.  The  Federal  Board  believes  that 
shareholders  of  System  institutions 
should  receive  accurate  and  timely 
information  prior  to  electing  directors  so 
as  to  encourage  more  shareholder 
participation  in  an  institution's  affairs 
and  to  hold  directors  and  management 
accountable  for  their  actions.  The 
Federal  Board  also  believes  that 
disclosure  to  shareholders  will  assist  the 
FCA  in  fulfilling  its  supervisory  and 


examination  responsibilities.  Therefore, 
the  Federal  Board  proposes  new 
regidations  that  would  require  each 
System  bank  and  association  to  issue  an 
annual  report  to  its  shareholders  within 
90  days  of  the  end  of  the  fiscal  year  and 
transmit  a  statement  containing 
information  specified  in  the  regulation  to 
shareholders  at  least  15  days  prior  to 
annual  meetings  at  which  directors  are 
to  be  elected.  The  reports  would  also  be 
filed  with  the  FCA  and  will  be  available 
for  public  inspection. 

The  proposed  standards  for  disclosure 
in  the  annual  report  to  shareholders  are 
similar  to,  though  not  as  extensive  as, 
those  required  by  the  Securities  and 
Exchange  Conmiission  and  other 
financial  regulatora. 

The  proposed  regulation  would 
require  each  institution's  annual  report 
to  contain  the  following  information:  A 
description  of  the  institution's  business 
and  property,  material  pending  legal 
proceedings,  capital  structure,  selected 
financial  data  for  the  last  5  years,  a 
discussion  and  analysis  of  the  financial 
condition  and  results  of  operations, 
information  about  officers  and  directors 
and  their  compensation  and 
transactions  with  the  institution,  and 
audited  financial  statements  prepared  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP),  except  as 
otherwise  provided  by  the  Regulations 
of  the  FCA.  The  regulation  would 
require  comparative  financial 
statements  for  the  last  3  fiscal  years, 
audited  by  a  qualified  public 
accountant,  except  that  the  financial 
statements  of  Federal  land  bank 
associations  (FLBAs)  would  not  be 
required  to  have  an  independent  audit. 
The  Federal  Board  believes  that  because 
FLBAs  act  as  agents  for  the  Federal  land 
bank  (FLB),  which  is  the  primary  lender, 
an  independent  audit  of  the  FLB  will 
require  sufficient  examination  of  FLBAs 
to  provide  assurance  that  the  financial 
position  of  the  association  is  fairly 
reflected  in  its  financial  statements. 
However,  FLBAs  are  required  to  send 
their  financial  statements,  as  well  as  the 
FLB's  to  their  shareholders.  The 
independent  audit  requirement  would 
take  effect  for  banks  as  of  the  end  of  the 
1986  fiscal  year  and  for  production 
credit  associations  (PCAs)  as  of  the  end 
of  the  1987  fiscal  year.  The  annual  report 
must  be  signed  by  the  institution's 
principal  executive  officer,  principal 
financial  or  accounting  officer,  and  each 
member  of  die  Board  of  Directors.  The 
institution  is  required  to  disclose  the 
identity  of  any  person  required  to  sign 
but  who  is  unable  or  refuses  to  sign  and 
the  reasons  therefor. 

The  information  statement 
incorporates  by  reference  the  annual 


report  to  shareholders  and  must  disclose 
the  number  of  shareholders  entitled  to 
vote,  information  about  incumbent 
directors  and  nominees  for  directors 
similar  to  information  disclosed  in  the 
annual  report  to  shareholders,  and  any 
events  known  to  the  institution  during 
the  past  5  years  that  are  material  to  an 
evaluation  of  the  ability  or  integrity  of 
the  nominee;  material  pending  legal 
proceedings  other  than  ordinary  routine 
litigation  incidental  to  the  business;  and 
any  other  matter  that  vdll  be  discussed 
at  the  meeting  upon  which  a  shareholder 
vote  will  be  taken.  If  the  annual  meeting 
is  held  more  than  120  days  after  the  end 
of  the  institution's  fiscal  year,  interim 
comparative  balance  sheets  and  income 
statements  as  of  the  closest  preceding 
quarter  must  be  included  but  unaudited. 
Information  statements  are  required  to 
be  filed  with  the  FCA  at  least  30  days 
prior  to  dissemuiation  and  must  be 
disseminated  to  shareholders  at  least  15 
days  prior  to  any  meeting  at  which 
directors  are  to  be  elected.  Information 
contained  in  dociunents  previously  filed 
with  the  FCA  and  disclosed  to 
shareholders  may  be  incorporated  by 
reference,  and  information  in  any  part  of 
the  statement  may  be  incorporated  by 
reference  in  answer  or  partial  answer  to 
any  other  item  of  the  statement.  All 
information  contained  in  disclosure 
reports  will  be  available  to  the  general 
public  upon  request  (see  information 
below). 

B.  Accounting  and  Reporting  Regulation 

The  proposed  rule  would  establish 
accounting  requirements  to  ensure  a 
uniform  foundation  for  generating, 
presenting,  and  disclosing  accurate 
financial  information  to  all  persons 
having  or  contemplating  business 
transactions  with  System  institutions, 
and  to  die  FCA. 

The  proposed  accounting 
requirements  include  specific  standards 
and  requirements  covering  such  items 
as:  (1)  Nonperfonning  loans;  (2) 
uncollectible  interest  on  loans;  (3) 
chargeoffs;  and  (4)  adjustments  to  the 
book  value  of  assets  when  book  value 
exceeds  actual  value  or  when 
documentation  is  insufficient  to  support 
book  value. 

To  ensure  comparability  of  financial 
statements  between  System  institutions 
and  other  private  business  entities,  the 
proposed  rule  would  require  System 
institutions  to  prep£u«  their  financial 
statements  and  reports  in  accordance 
with  GAAP,  except  as  otherwise 
directed  by  statutory  and  regulatory 
requirements.  Such  instances  must  be 
explained  in  the  notes  to  the  financial 
statements. 
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The  proposed  regulation  would  also 
require  System  banks  and  PCAs  to  have 
their  financial  statements  audited  by 
qualified  public  accountants  and  to 
include  a  copy  of  the  accountant's 
opinion  in  annual  reports. 

Because  the  FCA  is  increasing  its  use 
of  financial  reporting  to  monitor  the 
condition  and  performance  of  System 
institutions,  the  information  reported 
will  be  used  in  support  of  and  as  a 
supplement  to  onsite  examination  and 
supervisory  functions.  The  requirements 
would  establish  a  regulatory  basis  for 
reports  of  fmancial  condition  and 
performance  filed  with  the  FCA  by 
System  banks  and  associations. 

The  proposed  rule  would  formalize 
the  requirement  that  reports  of  condition 
and  performance  be  Bled  quarterly  with 
the  FCA.  It  requires  that  such  reports  be 
prepared  in  accordance  with 
instructions  and  specifications  as  may 
be  prescribed  by  the  FCA. 

In  addition,  the  proposed  rule  would 
require  reports  of  condition  and 
performance  to  be  certified  as  true  and 
accurate  representations  of  the  financial 
condition  and  performance  of  reporting 
institutions  by  an  officer  of  each 
reporting  institution. 

Finally,  the  proposed  rule  would 
require  financial  information  reported  to 
Boards  of  Directors  and  stockholders  to 
be  prepared  in  accordance  with  rules 
and  standards  for  preparing  reports  of 
condition  and  performance  filed  with 
the  FCA  if  the  items  reported  to 
directors  and  stockholders  correspond 
to  items  reported  to  the  FCA. 

C.  Disclosure  Under  the  Freedom  of 
Information  Act 

The  Federal  Board  proposes  to  amend 
12  CFR  602.250  to  clarify  that  reports  to 
shareholders  are  pubHcly  available  and 
that  certain  portions  of  the  reports  of 
condition  and  performance  filed  with 
the  FCA  will  be  available  to  the  public 
under  the  Freedom  of  Information  Act 
for  a  reasonable  fee  upon  request.  The 
portions  of  the  reports  of  condition  and 
performance  that  will  be  available  to  the 
public  are  those  items  that  correspond 
to  items  that  must  be  disclosed  to 
shareholders  under  12  CFR  620.3  and 
620.10. 

List  of  Subjects  in  12  CFR  Farts  602. 620, 
and  621 

Accounting,  Annual  reports.  Freedom 
of  information.  Information,  Reports  of 
condition  and  performance. 

PART  602— RELEASING 
INFORMATION 

As  stated  in  the  preamble,  it  is 
proposed  that  Part  602  of  Chapter  VL 


Title  12.  of  the  Code  of  Federal 
Regulations,  be  revised  as  follows: 

1.  The  authority  citation  for  Part  602  is 
amended  by  adding  5  U.S.C.  552(a)(1)  to 
read  as  follows: 

Authority:  Sees.  5.9.  5.12.  5.18,  Pub.  L  92- 
181,  85  Stat.  619.  620.  5  U.S.C.  552(a)(1),  12 
U.S.C.  2243,  2246,  2252. 

2.  Section  602.250  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(8)  as 
follows: 

§602.250    Offlciai  rMords  of  tlM  Farm 
Cr»dn  Administration. 

(a)  The  Farm  Credit  Administration 
shall,  upon  any  request  for  records 
which  reasonably  describe  them  and  is 
made  in  accordance  with  the  provisions 
of  this  Subpart,  make  the  records 
available  as  promptly  as  practicable  to 
any  person,  except  exempt  records 

which  include  the  following: 

*        •        •        •        • 

(8)  Records  of  or  related  to 
examination,  operating,  or  condition 
reports  of  or  related  to  Farm  Credit 
institutions  under  the  supervision  of  the 
Farm  Credit  Administration  that  are 
prepared  by.  on  behalf  of.  or  for  its  use 
except  that  reports  to  shareholders  filed 
with  the  FCA  pursuant  to  §§  620.1- 
620.11  and  611.1120-611.1125  of  this 
chapter  and  certain  portions  of  the 
reports  of  condition  and  performance 
filed  with  the  Farm  Credit 
Administration  shall  be  available  to  the 
public  for  a  reasonable  fee  upon  request. 

3.  A  new  Part  620  is  added  consisting 
of  §  §  620.1-620.11  to  read  as  follows: 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

Subpart  A— Annual  Reports  to 
Sharet>olders 

Sec 

620.1  Definitions. 

620.2  Preparing,  distributing,  and  filing  the 
report 

620.3  Contents  of  the  annual  report  to 
stockholders. 

Subpart  B — Annual  Masting  Information 
Statsmant 

620.10  Preparing,  distributing,  and  filing  the 
information  statement. 

620.11  Contents  of  tiie  annual  meeting 
information  statement. 

Authority:  12  U.S.C  2252(a)(ie). 

Subpart  A— Annual  Reports  to 
Shareholders 

§  620.1    Deftnltiona. 

For  the  purpose  of  this  part,  the 
following  definitions  shall  apply: 

(a)  "Affiliated  organization"  means 
any  organization  of  which  a  director  or 


officer  of  the  reporting  institution  is  a 
director  or  officer  or  is  a  majoritj- 
shareholder. 

(b)  "Immediate  family"  means  any 
relationship  by  blood  marriage,  or 
adoption  not  more  remote  than  first 
cousin. 

(c)  "Institution"  means  a  bank  or 
association  chartered  by  the  Farm 
Credit  Administration. 

(d)  "Related  organization"  means  any 
Farm  Credit  institution  that  is  a 
shareholder  of  the  reporting  institution 
or  in  which  the  reporting  institution  has 
an  ownership  interest 

(e)  "Risk  funds"  means  the  allowance 
for  loan  losses  and  all  capital  accounts 
exclusive  of  capital  stock  and  allocated 
equities. 

§  620.2    Preparing,  dMrffxjting,  and  IMng 
the  report 

(a)  Each  institution  of  the  Farm  Credit 
System  shall  prepare  and  distribute  to 
its  shareholders  an  annual  report  within 
90  days  after  the  end  of  its  fiscal  year. 

(b)  For  the  purposes  of  S  620.3(j).  a 
Federal  land  bank  association  shall 
include  the  Federal  land  bank's  financial 
statements  in  addition  to  its  own. 
Federal  land  bank  associations  shall 
comply  with  all  other  sections  of  this 
Part. 

(c)  The  report  shall  contain  at  a 
minimum  the  information  specified  in 
§  620.3,  and  in  addition,  such  further 
material  information  as  may  be 
necessary  to  make  the  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not 
misleading. 

(d)  Three  complete  copies  of  the 
report,  including  financial  statements, 
financial  statement  schedules,  exhibits, 
and  all  other  papers  and  documents  that 
are  part  of  the  report,  shall  be  filed  with 
the  Farm  Credit  Administration 
simultaneously  with  its  dissemination  to 
shareholders  and  shall  be  available  for 
public  inspection  at  the  Farm  Credit 
Administration.  At  least  one  of  the 
reports  shall  be  manually  signed. 

(e)  The  report  shall  be  signed  and 
dated  by  and  on  behalf  of  the  institution 
by  its  principal  executive  officer,  its 
principal  financial  officer  or  accounting 
officer,  and  each  member  of  its  board  of 
directors.  The  name  of  each  person 
signing  the  report  shall  be  typed  or 
printed  beneath  his  signatiu^.  TTie 
statement  to  which  the  signers  of  the 
report  shall  attest  shall  read  as  follows: 

The  undersigned  certify  that  the 
information  contained  in  this  report  is  true, 
accurate,  and  complete  to  the  best  of  his  or 
her  knowledge. 

If  any  officer  or  any  member  of  the 
board  of  directors  is  unable  to  or  refuses 
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to  sign  the  report,  the  institution  shall 
disclose  the  individual's  name  and  the 
reasons  therefor. 

(f)  If  information  required  by  this  part 
is  contained  in  information  previously 
filed  with  the  FCA  and  disclosed  to 
shareholders,  the  information  may  be 
incorporated  by  reference  as  an  exhibit 
to  this  report.  Information  in  any  part  of 
the  report  may  be  incorporated  by 
reference  in  answer,  or  partial  answer, 
to  any  other  item  of  the  report 

S  620.3    Contents  of  ttM  annual  report  to 


The  report  shall  address  the  following 
items: 

(a)  Description  of  the  institution's 
business.  The  description  shall  include  a 
brief  discussion  of  the  following  items: 

(1)  The  institution's  business; 

(2)  The  territory  served; 

(3)  The  persons  eligible  to  borrow; 

(4)  The  types  of  lending  activities 
engaged  in  and  financial  services 
offered  (banks  shall  also  describe  the 
lending  and  financial  services  offered  by 
the  associations  that  are  its 
shareholders  as  well  as  financial 
services  offered  by  any  service 
corporation  in  which  it  has  an 
ownership  interest); 

(5)  Any  significant  developments 
within  the  last  5  years  that  had  or  could 
have  a  material  impact  on  earnings  or 
interest  rates  to  borrowers,  including, 
but  not  limited  to,  mergers  or 
consolidations  and  financial  assistance 
provided  by  or  to  the  institution  through 
loss-sharing  or  capital  preservation 
agreements  or  any  other  soim:e; 

(6)  The  acquisition  or  disposition  of 
any  material  assets  other  than  in  the 
ordinary  course  of  business; 

(7)  Any  material  change  in  the  manner 
of  conducting  the  business; 

(8)  Any  seasonal  characteristics  of  the 
institution's  business; 

(9)  Any  concentrations  of  more  than 
10  percent  of  its  assets  in  particular 
types  of  agricultural  activity  or  business 
and  the  institution's  dependence,  if  any. 
upon  a  single  customer,  or  a  few 
customers,  including  other  financial 
institutions  ("OFIs").  as  defined  in 

S  614.4540(e)  of  this  title,  the  loss  of  any 
one  of  which  would  have  a  material 
effect  on  the  institution;  and 

(10)  A  brief  description  of  the 
business  of  any  related  Farm  Credit 
organization  and  the  nature  of  the 
institution's  relationship  to  such 
organization. 

(b)  Description  of  property.  State  the 
location  of  and  briefly  describe  the 
principal  offices  and  other  materially 
important  physical  properties  of  the 
institution.  If  any  such  property  is  not 
held  in  fee  or  is  held  subject  to  any 


major  encumbrance,  so  state  and 
describe  briefly  the  terms  and 
conditions  of  the  agreement  under  which 
the  property  is  used  or  occupied. 

(c)  Legal  proceedings.  Describe  fully 
any  material  pending  legal  proceedings, 
other  than  ordinary  routine  litigation 
incidental  to  the  business,  to  which  the 
institution,  or  any  of  its  related 
organizations,  is  a  party  or  of  which  any 
of  their  property  is  the  subject.  Include 
the  name  of  the  court  or  agency  in  which 
the  proceedings  are  pending,  the  date 
instituted,  the  principal  parties  thereto,  a 
description  of  the  factual  basis  alleged 
to  underlie  the  proceeding,  and  the  relief 
sought.  Describe  any  material 
proceedings  to  which  any  director, 
officer,  or  related  organization  of  the 
institution  is  a  party.  Provide  a 
statement  of  management's  opinion  with 
respect  to  the  impact  the  legal 
proceedings  may  have,  if  any,  on  the 
institution's  financial  position. 

(d)  Description  of  institution's 
securities.  (1)  Describe  each  class  of 
stock  and  participation  certificate  the 
institution  is  authorized  to  issue  and  the 
rights,  duties,  and  liabilities  of  each 
class.  The  description  shall  include: 

(i)  The  number  of  shares  of  each  class 
outstanding  and  the  number  of  holders 
of  each  class; 

(ii)  The  par  or  face  value; 

(iii)  The  voting  and  dividend  rights; 

(iv)  The  order  of  priority  upon 
impairment  or  liquidation; 

(v)  The  institution's  retirement 
policies  and  restrictions  on  transfer; 

(vi)  The  statutory  requirement  that  a 
borrower  must  purchase  stock  as  a 
condition  to  obtaining  a  loan; 

(vii)  The  manner  in  which  the  stock  is 
paid  (i.e.,  promissory  note  to  the  issuer 
or  cash  not  advanced  by  issuing 
insfitution);  and  ^ 

(viii)  The  statutory  authority  of  the 
Institution  to  require  additional  capital 
contributions. 

(2)  Describe  the  institution's  debt, 
indicating  the  type,  amount,  maturity, 
and  interest  rates  of  each  category  of 
obligations  outstanding  at  the  end  of  the 
fiscal  period  just  ended.  Describe 
applicable  and  regulatory  restrictions  on 
the  institution's  abihty  to  inciu-  debt. 

(3)  Describe  fully  the  institution's 
rights  and  obligations  under  any 
agreement,  formal,  or  informal,  between 
the  institution  and  any  other  person  or 
entity  having  to  do  with  capital 
preservation,  loss  sharing,  or  any  other 
financial  assistance  agreement. 

(e)  Selected  financial  data.  Furnish  in 
comparative  coliunnar  form  for  each  of 
the  last  5  fiscal  years  the  following 
financial  data: 

(1)  Operating  revenues; 


(2)  Income  (loss)  from  continuing 
operations; 
(2)  Net  income; 

(4)  Total  assets; 

(5)  Net  loans; 

(6)  Long-term  obligations; 

(7)  Cash  dividends  declared; 

(8)  Patronage  refunds  declared; 

(9)  The  number  of  members  of  the 
institution; 

(10)  Loss-sharing  assistance  given  or 
received; 

11)  Net  chargeoffs; 

(12)  Analysis  of  the  allowance  for 
loan  losses;  and 

(13)  Such  other  schedules  and  items  as 
the  Farm  Credit  Administration  shall 
require  to  effect  adequate  disclosure. 

(f)  Management's  discussion  and 
analysis  of  financial  condition  and 
results  of  operations.  Fully  discuss  the 
institution's  financial  condition  and 
changes  in  financial  condition  during  the 
past  2  years.  In  addition  to  the  items 
below,  the  discussion  shall  provide  such 
other  information  that  the  institution 
believes  to  be  necessary  to  an 
understanding  of  its  financial  condition, 
changes  in  financial  condition,  and 
results  of  operations. 

(1)  Financial  position.  Describe  the 
institution's  existing  lines  of  credit  and 
sources  of  lendable  funds  in  relation  to 
applicable  statutory  or  regulatory 
restrictions  on  its  ability  to  incur 
indebtedness.  State  the  institution's 
debt-to-capital  and  loan-to-capital 
ratios,  noting  any  material  variances 
bom  System  or  regulatory  guidelines, 
and  describe  the  components  of  the 
institution's  capital  accounts.  Discuss 
the  adequacy  of  the  allowance  for  loan 
losses  and  other  risk  funds  to  absorb  the 
risk  inherent  in  the  institution's 
operations  and  comment  upon  any 
trends,  commitments,  contingencies,  or 
events  that  are  reasonably  likely  to  have 
a  materially  adverse  effect  upon  the 
adequacy  of  available  risk  funds. 

(2)  Capital  acquisitions.  Describe  any 
material  commitments  for  capital 
expenditures  as  of  the  end  of  the  latest 
fiscal  period,  and  indicate  the  general 
purpose  of  such  commitments  and  the 
anticipated  source  of  fimds  needed  to 
fulfill  such  commitments. 

(3)  Results  of  operations.  Describe  on 
a  comparative  basis  any  unusual  or 
infrequent  events  or  transactions  or  any 
significant  economic  changes  (including, 
but  not  limited  to,  financial  assistance 
bom  or  paid  to  other  Farm  Credit 
institutions)  that  materially  affected  the 
amount  of  reported  income  frt>m 
continuing  operations  and,  in  each  case, 
indicate  the  extent  to  which  income  was 
so  affected.  In  addition,  describe  any 
other  significant  components  of 
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revenues  or  expenses  that,  in  the 
institution's  judgment,  should  be 
described  in  order  to  understand  the 
institution's  results  of  operations. 
Describe  any  known  trends  or 
uncertainties  that  have  had  or  that  the 
institution  reasonably  expects  will  have 
a  material  impact  on  net  revenues  or 
income  from  continuing  operations.  If 
known,  disclose  any  events  that  will 
cause  a  material  change  in  the 
relationship  between  costs  and 
revenues.  To  the  extent  that  the 
financial  statements  disclose  material 
changes  in  revenues,  provide  a  narrative 
discussion  of  the  extend  to  which  such 
changes  are  attributable  to  changes  in 
fees  or  volume  of  services  being  sold  or 
to  the  introduction  of  new  products  or 
services. 

(g)  Directors  and  executive  officers. 
(1)  List  the  names  of  all  directors  and 
executive  officers  of  the  institution, 
indicating  the  position  and  term  of  office 
of  each. 

(2)  Briefly  describe  the  business 
experience  during  the  past  5  years  of 
each  director  and  executive  officer, 
including  each  person's  principal 
occupations  and  employment  during  the 
past  5  years. 

(3)  Indicate  any  other  directorshipfs) 
held  by  each  director  and  briefly 
describe  the  principal  business  of  the 
entity  in  which  such  directorship  is  held. 

(4)  Describe  any  event  known  to  the 
institution  that  occurred  during  the  past 
5  years  that  is  material  to  an  evaluation 
of  the  ability  or  integrity  of  any  director 
or  executive  officer,  including,  but  not 
limited  to,  any  bankruptcy  or  similar 
proceeding,  any  criminal  proceeding,  or 
any  civil  proceeding  that  reflects  on  the 
officer's  ability  or  integrity. 

(h)  Director  compensation.  Describe 
the  arrangements  under  which  directors 
of  the  institution  are  compensated  for  all 
services  as  a  director  and  state  the  total 
compensation  paid  to  directors  as  a 
group.  For  each  director,  state: 

(1)  The  number  of  days  served  at 
board  meetings;  and 

(2)  The  total  number  of  days  served  in 
other  official  activities. 

(i)  Certain  relationships  and  related 
transactions.  (1)  State  the  institution's 
policies,  if  any,  on  loans  to  and 
transactions  with  officers  and  directors 
of  the  institution. 

(2)  Transactions  other  than  loans. 
Describe  briefly  any  transaction,  or 
series  of  transactions  (other  than  loans), 
that  occurred  at  any  time  during  the  last 
fiscal  year  between  the  institution  and 
any  director  or  officer,  any  member  of 
his  or  her  immediate  family,  or  any 
organization  with  which  the  director  or 
executive  officer  is  affiliated.  State  the 
name  of  the  officer  or  director,  his  or  her 


relationship  to  the  institution,  the  nature 
of  his  or  her  interest  in  the  transaction, 
and  the  terms  of  the  transaction.  No 
information  need  be  given  where  the 
purchase  price,  fees,  or  charges  involved 
were  determined  by  competitive  bidding 
or  where  the  amount  involved  in  the 
transaction  (including  the  total  of  all 
periodic  payments)  does  not  exceed 
$5,000,  or  the  interest  of  the  person 
arises  solely  as  a  result  of  his  or  her 
status  as  a  stockholder  of  the  institution 
and  the  benefit  received  is  not  a  special 
or  extra  benefit  not  available  to  aU 
stockholders. 

(3)  Loans  to  management  (i)  If  true, 
state  that  the  institution  has  had  loans 
outstanding  during  the  last  full  fiscal 
year  to  date  to  its  officers  and  directors 
that: 

(A)  Were  made  in  the  ordinary  course 
of  business; 

(B)  Were  made  on  the  same  terms, 
including  interest  rate,  amortization 
schedule,  and  collateral,  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  other  persons;  and 

(C)  Did  not  involve  more  than  the 
normal  risk  of  collectibility  or  present 
other  unfavorable  terms. 

(ii)  If  the  conditions  stated  in 
paragraph  (i)(3)(i)  of  this  section  do  not 
apply  to  the  loan(8)  of  any  person  who 
served  as  an  officer  or  director  during 
the  specified  time  period,  state: 

(A)  The  person's  name; 

(B)  The  largest  aggregate  amount  of 
indebtedness  outstanding  at  any  time 
during  the  last  fiscal  year; 

(C)  The  nature  of  the  loan(s); 

(D)  The  amount  outstanding  as  of  the 
end  of  the  last  fiscal  yean 

(E)  The  rate  of  interest  payable  on  the 
loan; 

(F)  The  amortization  schedule  for  the 
loan; 

(G)  The  amount  past  due; 

(H)  The  credit  status  of  the  loan  as 
determined  by  the  institution;  and 

(I)  If  appUcable,  the  reason  the  loan  is 
deemed  to  involve  more  than  the  normal 
risk  of  collectibility  or  present 
unfavorable  features. 

(j)  Financial  statements.  (1)  Furnish 
financial  statements  and  related 
footnotes  that  have  been  prepared  in 
accordance  with  generally  accepted 
accounting  principles  and  the 
instructions  and  other  requirements  of 
the  Farm  Credit  Administration,  and 
that  have  been  audited  in  accordance 
with  generally  accepted  auditing 
standards  by  a  qualified  public 
accountant,  as  defined  in  S  621.7(a)(1)  of 
this  title,  and  an  opinion  expressed 
thereon,  except  as  provided  in 
paragraph  (j)(2)  of  this  section.  The 
statements  shall  include  a  comparative 
balance  sheet,  statement  of  income, 


statement  of  changes  in  capital,  and 
statement  of  changes  in  financial 
position  and  related  foomotes.  for  the 
last  3  fiscal  years. 

(2)  The  financial  statements  of  Federal 
land  bank  associations  need  not  be 
audited  by  a  qualified  public  accountant 
for  the  purposes  of  this  section. 

(3)  The  audit  requirements  of 
paragraph  (j)(l)  of  this  section  shall  take 
effect  as  foUows: 

(i)  For  banks — as  of  the  end  of  the 
bank's  1986  fiscal  yean  and 

(ii)  For  production  credit 
associations — as  of  the  end  of  the 
association's  1987  fiscal  year. 

Subpart  B— Annual  Maating 
InformatKxi  Statement 

9620.10    Preparing,  dtetrfbutino.  and  fang 
tha  Inf  onnation  statanMfit 

(a)  Each  institution  of  the  Farm  Credit 
System  shall  prepare  and  distribute  to 
its  shareholders  at  least  15  days  prior  to 
any  meeting  at  which  directors  are  to  be 
elected  an  information  statement 
(statement)  containing  the  information 
specified  in  S  620.11. 

(b)  The  statement  shall  contain,  at  a 
minimum,  the  information  specified  in 
this  regulation,  and  in  addition  such 
further  material  information  as  may  be 
necessary  to  make  the  required 
statements,  in  light  of  the  circiunstances 
under  which  they  are  made,  not 
misleading. 

(c)  The  statement  shall  incorporate  by 
reference  the  annual  report  to 
shareholders  required  by  Subpart  A  of 
this  part  In  addition,  if  any  institution 
holds  its  annual  meeting  of  shareholders 
more  than  120  days  after  the  end  of  its 
fiscal  year,  the  information  statement 
shall  be  accompanied  by  interim 
financial  statements,  prepared  in 
accordance  with  Part  621,  Subpart  A.  of 
this  chapter,  that  accurately  reflect  the 
institution's  financial  condition  as  of  the 
closest  preceding  quarter  period  and 
comparable  statements  for  the  same 
interim  period  in  the  prior  fiscal  year. 
The  statements  shall  include,  at  a 
minimum,  an  interim  balance  sheet  and 
income  statement  and  may  be 
unaudited. 

(d)  Three  complete  copies  of  the 
statement,  including  financial 
statements,  financial  statement 
schedules  exhibits,  exhibits,  and  aU 
other  papers  and  documents  that  are 
part  of  the  statement,  shall  be  filed  with 
the  Farm  Credit  Administration  at  least 
30  days  prior  to  its  dissemination  to 
shareholders.  At  least  one  of  the 
statements  shall  be  manually  signed. 

(e)  The  statement  including  any 
interim  financial  statements  that  may  be 
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required  under  paragraph  (c)  of  this 
section,  shall  be  signed  and  dated  by 
and  on  behalf  of  the  institution  by  its 
principal  executive  officer,  its  prndpal 
nnancial  or  accounting  officer,  and  each 
member  of  its  board  of  directors.  The 
name  of  each  person  signing  the 
statement  shall  be  typed  or  printed 
beneath  the  signature.  The  statement  to 
which  the  signers  of  the  report  shall 
attest  shall  read  as  follows: 

The  unders'gned  certify  th«t  the 
information  contained  in  this  statement  is 
tpjs.  correct,  accurate,  and  complete  to  the 
best  of  his  or  her  knowiedge. 

If  any  officer  or  any  member  of  the 
board  of  directors  is  unable  or  refuses  to 
sign  the  report,  the  institution  shall 
disclose  the  individual's  name  and  the 
reasons  therefor. 

(f)  If  any  information  required  by  this 
statement  is  contained  in  documents 
previously  filed  with  the  Farm  Credit 
Administration  and  disclosed  to 
shareholders,  the  information  may  be 
incorporated  by  reference.  Information 
in  any  part  of  the  statement  may  be 
incorporated  by  reference  in  answer,  or 
partial  answer,  to  any  other  item  of  the 
statement 


§620.11    Contents  of  liM 

infi 


The  statement  shall  address  the 
following  itenis: 

(a)  Voting  shareholders.  For  each 
class  of  stock  entitled  to  vote  at  the 
meeting,  state  the  number  of 
shareholders  entitled  to  vote.  State  the 
record  date  as  of  which  the  shareholders 
entitled  to  vote  will  be  determined. 

(b)  Directors.  (1)  State  the  names  and 
ages  of  persons  currently  serving  as 
directors  of  the  institution,  Iheir  terms  of 
office,  and  the  periods  during  which 
each  such  person  has  served.  No 
information  need  be  given  with  respect 
to  any  director  whose  term  of  office  as  a 
director  will  not  continue  after  the 
meeting  to  which  the  statement  relates. 

(2)  State  the  name  of  any  incumbent 
director  who  attended  fewer  than  75 
percent  erf  the  total  of  board  meetings 
and  any  board  committee  meetings  of 
committees  on  which  be  or  she  served 
during  the  last  fiscal  year. 

(3)  If  any  director  resigned  or  declined 
to  stand  for  reelection  during  the  last 
year  because  of  a  policy  disagreement 
with  the  board,  and  if  the  director  has 
furnished  a  letter  requesting  disclosure 
of  the  nature  of  the  disagreement,  state 
the  date  of  the  director's  resignation  euid 
summarize  the  director's  description  of 
the  disagreem«it  contained  in  the  tetter. 
If  the  institution  holds  a  different  view 
of  the  disagreement,  the  institutioa's 
view  may  be  summarized. 


(4)  Describe  the  arrangements  under 
which  directors  of  the  institution  are 
ccmpensHted  for  all  services  as  a 
director.  For  each  director  named,  state: 

(i)  The  number  of  days  served  at 
board  meetings;  and 

(ii]  The  total  number  of  days  served. 

(e)  Nominees. 

(1)  If  directors  are  nominated  by 
region,  describe  the  regions  and  state 
the  number  of  shareholders  entitled  to 
vote  in  each  region.  If  nominations  from 
the  floor  are  restricted  by  the  bylaws  to 
persons  from  a  particular  region,  so 
state. 

(2)  If  fewer  than  two  nominees  for 
each  position  are  named,  describe  the 
efforts  of  the  nominating  committee  to 
locate  two  willing  nominees. 

(3)  For  each  nominee,  state  the 
nominee's  age  and  business  experience 
during  the  last  5  years,  including  each 
person's  occupation  and  employment 
during  the  p-ist  5  years. 

(4)  Describe  any  event  known  to  the 
institution  that  occiirred  during  the  past 
5  years  that  is  material  to  an  evaluation 
of  the  ability  or  integrity  of  any 
nominee,  including,  but  not  hmited  to, 
any  bankruptcy  or  similar  proceeding, 
any  criminal  proceeding,  or  any  civil 
proceeding  that  reflects  on  the 
nominee's  ability  or  integrity. 

(5)  Describe  any  transaction  or  series 
of  transactions  with  the  institution 
(other  than  loans)  that  occurred  at  any 
time  since  the  beginning  of  the  fiscal 
year  between  the  institution  and  any 
nominee,  any  member  of  his  or  her 
immediate  family,  cr  any  organization 
with  which  the  nominee  is  affiliated. 
State  the  name  of  the  nominee,  the 
nature  of  his  or  her  interest  in  the 
transaction,  and  the  terms  of  the 
transaction.  No  information  need  be 
given  where  the  rates  or  charges 
involved  were  determined  by 
competitive  biddii^  or  where  the 
amount  involved  in  the  transaction 
(including  the  total  of  all  periodic 
payments)  docs  not  exceed  $6,000  or  the 
interest  of  the  person  arises  solely  as  a 
result  of  his  or  her  status  as  a 
stockholder  of  the  institution  and  the 
benefit  received  is  not  a  special  or  extra 
benefit  not  received  by  all  stockholders. 
If  any  transactions  were  disclosed  in  the 
annual  report  to  the  shareholders,  the 
information  statement  shall  disclose  the 
current  status  of  the  transactions. 

(6)  Describe  any  outstanding  loan  to 
any  nominee  that  was  not  made  in  the 
ordinary  course  of  business  on  the  same 
terms,  including  interest  rate, 
amortization  schedule,  or  collateral,  as 
those  prevailing  at  the  time  for 
comparable  transacticms  with  other 
person*  or  that  involves  more  than  the 
normal  risk  of  collectibihty  or  presents 


other  unfavorable  features.  For  each 
such  loan(s)  state: 

(i)  The  person's  name; 

(ii)  The  largest  aggregate  amount  of 
indebtedness  outstanding  at  any  time 
during  the  year  preceding  the  date  of  the 
annual  meeti'ng; 

(iii)  The  nature  of  the  Ioan(8]; 

(iv)  The  amount  outstanding  as  of  the 
date  of  the  interim  balance  sheet,  if  any, 
provided  in  response  to  i  620.10(cl; 

(v)  The  rate  of  interest  payable  on  the 
loan; 

(vi)  The  amortization  schedule  for  the 
loan; 

(vii)  The  amount  past  due,  if  any; 

(viii)  The  credit  status  of  the  loan;  and 

(ix)  If  applicable,  the  reason  the  loan 
is  deemed  to  involve  more  than  the 
normal  risk  of  collectibihty  or  present 
unfavorable  features. 

(7)  If  a  person  is  nominated  from  the 
floor,  he  or  she  shall  disclose  the 
information  required  in  paragraph  (e)(6) 
of  this  section  either  orally  or  in  writing. 

(f)  Legal  proceedings.  Inscribe  fully 
any  material  pending  legal  proceedings, 
other  than  ordinary  routine  litigation 
incidental  to  the  business,  to  which  the 
institution,  or  any  of  its  related 
organizations,  is  a  party  or  of  which  any 
of  their  property  is  the  subject.  Include 
the  name  of  the  court  or  agency  in  which 
the  proceedings  are  pending,  the  date 
instituted,  the  principal  parties  thereto,  a 
descripb'on  of  the  factual  basis  alleged 
to  underiie  the  proceeding,  and  Lhe  relief 
sought.  Describe  any  material 
proceedings  to  which  any  director, 
officer,  or  related  organization  of  the 
institution  is  a  party.  Provide  a 
statement  of  management's  opinion  with 
respect  to  the  impact  the  legal 
proceedings  may  have,  if  any,  on  die 
instituti'on's  -financial  positian. 

(g]  If  shareholders  are  asked  to  vote 
on  matters  not  normally  reauired  to  be 
subinittBd  CD  shareholders  for  approval, 
describe  fully  the  material 
circumstances  surrounding  the  matter, 
the  reason  shareholders  are  asked  to 
vote,  and  the  vots  required  for  approval 
of  the  proposition. 

(h)  "The  information  statement  shall 
describe  any  other  matter  that  will  be 
discussed  at  the  meeting  upon  which 
shareholder  vote  is  not  required. 

4.  A  new  Part  621  is  added  consisting 
of  S§  621.1-621.14  to  read  as  follows: 

PART  621— ACCOUNTINQ  AND 
REPORTING  REQUIREMEffTS 

Subpart  A^-AccounUng  Baqniranisnts 

621.1  Purpose  and  applicability. 

621.2  Generally  accepted  accounting 
principles  and  audit  standards. 
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621.3  Nonperforming  loans  and  similar 
assets. 

621.4  Uncollectible  interest  on  loans  and 
similar  assets — general  rules. 

621.5  Chargeoff  of  losses  on  loans — general 
rules. 

621 .6  Adjustments  to  book  value  of  assets. 

621.7  Audit  by  qualified  public  accounts. 

SubfMHi  B— Reports  of  Condition  and 
P«rfonnanc« 

621.10  Applicability  and  purpose. 

621.11  Frequency  and  place  of  filing. 

621.12  Content  and  standards — general 
rules. 

621.13  Certification  of  correctness. 

621.14  Corresponding  reporting  items. 

Authority:  12  U.S.C.  22S2(a](3)  and  (16): 
2254. 

Subpart  A— Accounting  Requirements 

§621.1    Purpose  and  applicability. 

(a)  This  part  sets  forth  accounting 
requirements  to  be  followed  by  all 
banks,  associations,  and  service 
corporations  chartered  by  the  Fann 
Credit  Administration  under  authority  of 
the  Farm  Credit  Act  of  1971.  as 
amended. 

(b)  Accurate  and  reliable  financial 
information,  prepared  in  accordance 
with  appropriate  accounting 
requirements,  is  essential  to  ensuring 
the  accoimtability  of  management  and 
directors  to  stockholders. 

(c)  Accounting  requirements  are 
established  to  provide  a  uniform 
foundation  for  generating,  presenting, 
and  disclosing  acctirate  and  reliable 
information  of  a  material  nature  to  all 
persons  having  or  contemplating 
business  transactions  with  institutions 
of  the  Farm  Credit  System. 

(d)  The  requirements  set  forth  in  this 
part  include  both  requirements  of 
general  application  and  specific 
requirements  focusing  on  particular 
areas  of  fmancial  condition  and 
operating  performance.  The  specific 
requirements  address  areas  of  special 
importance  to  ensuring  accurate  and 
reliable  information  on  lending 
operations. 

§  62 1 .2    Generally  accepted  accounting 
principles  and  audit  standards. 

(a)  Definitions. — (1)  As  used  in  this 
part,  the  term  "generally  accepted 
accounting  principles"  shall  mean  that 
body  of  conventions,  rules,  and 
procedures  necessary  to  define  accepted 
accounting  practice  at  a  particular  time 
as  promulgated  by  the  Financial 
Accounting  Standards  Board  and  other 
authoritative  sources  recognized  as 
setting  standards  of  the  accounting 
profession  as  practiced  in  the  United 
States.  Generally  accepted  accounting 
principles  shall  include  not  only  broad 


guidelines  of  general  application  but 
also  detailed  practices  and  procedures 
which  constitute  standards  against 
which  financial  presentations  are 
evaluated. 

(2)  As  used  in  this  part,  the  term 
"generally  accepted  auditing  standards" 
shall  mean  the  standards  and  guidelines 
adopted  by  the  Auditing  Standards 
Board  of  the  American  Institute  of 
Certified  PubUc  Accountants  to  govern 
the  overall  quality  of  audit  performance. 

(b)  General  rules.  All  banks, 
associations,  and  chartered  service 
corporations  of  the  Farm  Credit  System 
shall: 

(1)  Prepare  and  maintain  acciu-ate  and 
complete  records  of  their  business 
transactions  as  necessary  to  prepare 
financial  statements  and  reports, 
including  reports  to  the  Farm  Credit 
Administration,  in  accordance  with 
generally  accepted  accounting 
principles,  except  as  otherwise  directed 
by  statutory  and  regulatory 
requirements; 

(2)  Prepare  their  financial  statements 
and  reports,  including  reports  to  the 
Farm  Credit  Administration,  in 
accordance  with  generally  accepted 
accounting  principles,  except  as 
otherwise  directed  by  statutory  and 
regulatory  requirements  for  all  material 
items; 

(3)  Employ  with  such  specific 
accounting  priniciples,  practices,  or 
procedures  on  particular  accoimting  or 
reporting  matters  as  the  Farm  Credit 
Administration  may  require  by 
regulation  or  otherwise,  generally 
accepted  accounting  principles 
notwithstanding; 

(4)  Prepare  and  maintain  their  books 
and  records  in  such  a  manner  as  to 
facilitate  reconciliation  with  financial 
statements  and  reports  prepared  from 
them  by  Farm  Credit  Administration 
examiners  and  independent  certified 
public  accoimtants  using  generally 
accepted  auditing  standards. 

(c)  Accrual  basis  of  accounting— (I) 
Definition.  As  used  in  this  part,  the  term 
"accrual  basis  of  accounting"  shall 
mean  that  accounting  method  in  which 
expenses  are  recorded  when  inciured, 
whether  paid  or  unpaid,  and  income  is 
recorded  when  earned,  whether 
received  or  not  received. 

(2)  General  rule.  The  banks, 
associations,  and  chartered  service 
corporations  of  the  Farm  Credit  System 
shall  use  the  accrual  basis  of  accounting 
for  all  material  items  in  the  preparation 
and  maintenance  of  their  accounting 
records  and  to  prepare  their  financial 
statements  and  reports  for  internal 
management  purposes,  for  use  by  their 
boards  of  directors,  to  meet  Farm  Credit 
Administration  reporting  requirements. 


and  for  purposes  of  preparing  reports  to 
stockholders  and  investors. 


S  621.3 
assets. 


Nonperfonning  loans  and  similar 


(a)  Definitions.  For  purposes  of  this 
part,  the  following  definitions  shall 
apply  to  all  loans,  leases,  contracts,  and 
similar  assets  appropriately  classified  as 
loans. 

(1)  Adequately  secured.  A  loan  shall 
be  considered  "adequately  secured" 
only  if: 

(i)  Collateralized  by  liens  having  a  net 
realizable  value  sufficient  to  discharge 
the  debt  in  full,  including  all  principal, 
interest,  and  collection  expenses  as  may 
be  outstanding,  accrued,  or  incurred  to 
the  time  the  debt  is  discharged  in  full: 
or, 

(ii)  Guaranteed  by  a  financially 
responsible  party  in  an  amount 
sufficient  to  discharge  the  debt  in  fuU. 
including  all  principal  as  may  be 
outstanding  and  all  interest  and 
collection  expenses  as  may  be  accrued 
or  inciured  over  the  full  contractual  term 
of  the  loan. 

(2)  Bankruptcy.  A  loan  shall  be 
considered  as  being  in  "bankruptcy"  if 
the  lender  has  received  formal  notice 
that  a  petition  has  been  filed  in 
Bankruptcy  Coiul  by  or  against  the 
borrower  imder  any  chapter  of  the 
Bankruptcy  Act.  Once  a  loan  is  in 
bankruptcy,  it  shall  remain  in  that  status 
so  long  as: 

(i)  The  bankruptcy  petition  is  not 
dismissed  or  the  matter  fully  concluded 
and  the  court's  jurisdiction  terminated; 
or, 

(ii)  A  repayment  plan  approved  by  the 
court  remains  in  effect  and  no 
foreseeable  contingencies  exist  that 
would  reactivate  the  court's  jurisdiction; 
or, 

(iii)  Any  property  in  which  the  lender 
has  a  security  interest  has  not  gone  to 
sale  by  foreclosure  even  though  the 
automatic  stay  has  been  terminated  and 
liquidation  is  proceeding. 

(3)  Contractually  past  due.  A  loan 
shall  be  considered  "contractually  past 
due"  if  any  principal  repayment(8)  and/ 
or  interest  payment(s)  set  forth  or 
incorporated  by  reference  in  the  lending 
agreement  and/or  otherwise  required 
imder  any  terms  or  conditions  agreed  to 
with  the  borrower  is  not  received  on  or 
before  the  specified  date  required  by  the 
lender.  Once  contractually  past  due, 
loans  shall  remain  in  that  status  until 
the  entire  amount  past  due,  including 
principal,  accrued  interest,  and  penalty 
interest  if  inciured  by  virtue  of  past  due 
status,  is  collected  or  otherwise 
discharged  in  full. 
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(4)  Foreclosure.  A  loan  shall  be 
considered  in  "foreclosure'*  ift 

(i)  The  lender  has  authorized  initiation 
of  proceedings  under  state  law  or  deed 
of  trust  to  terminate  the  borrower's  right 
in  any  property  in  which  the  lender  has 
a  security  interest;  and/or 

fii)  The  lender  has  received  formal 
notice  that  a  third  party  has  initiated 
proceedings  under  state  law  or  deed  of 
trust  to  terminate  the  borrower's  right  in 
any  property  in  which  the  tender  has  a 
security  interest. 

(5)  Formally  restructured  loans.  A 
loan  shall  be  considered  "formally 
restructured"  if  its  contractual  terras  are 
amended  or  otherwise  revised  to 
incorpora,te  concessions  made  to  the 
borrower  that  would  not  otherwise  be 
made  by  the  lender  for  economic  or 
legal  reasons. 

(i)  Economic  reasons  shall  include  any 
and  all  factors  iofhtencing  the 
borrower's  ability  to  pay  amounts 
contractually  due. 

(ii)  Legal  reasons  shall  include  only 
concessions  imposed  by  statute. 
regulation,  or  court  order. 

(iii)  For  purposes  of  this  definition,  the 
term  "concessions'^  shall  mean  any 
modification  to  the  term  or  conditions, 
or  both,  of  a  loan  or  that  has  the  effect 
of: 

(A)  Reducing  the  amount  of 
repayment(s)  of  principal  or  reducing- 
the  amount  of  interest  payment(s).  or 
both,  from  amounts  stated  or  implicit  in 
the  original  loan  agreement;  or 

(B)  Reducing  the  effective  interest  rate 
for  the  remaining  original  term  of  the 
debt;  or 

(C)  Extending  the  term  within  which 
all  principal  arrf  accrued  interest  is  due 
in  full. 

(iv)  After  a  loan  is  classified  as 
"formally  restructured,**  it  shall  continue 
to  be  reported  as  formally  restructured 
until  it  is  fully  paid  off  or  otherwise 
discharged. 

(6)  Loans.  For  purposes  of  this  part, 
the  term  "loans"  shall  mean  all 
extensions  of  credit,  including  lease 
financing,  resulting  from  direct 
negotiations  between  a  lender  and  a 
borrower  which  are  recorded  as  assests 
on  the  books  and  records  of  a  Farm 
Credit  bank  or  association.  A  reporting 
institution  may  originate  a  loan  throuj^ 
direct  negotiation  with  a  borrower  or  it 
may  purchase  all  or  part  of  a  loan 
originated  by  another  lender.  Generally, 
the  term  "loans'*  shall  include  all  loans, 
leases,  contracts  notes  receivable,  snd 
other  assets  appropriately  classified  as 
loans. 

(7)  Nonaccruat  loons.  A  loan  shall  be 
considered  "nonaccrual**  if  and  so  long 
as: 


(i)  It  has  been  classified  *ioss**  as  a 
result  of  a  periodic  credit  evahiation. 
unless  restructured;  or 

(ii)  It  is  severely  past  due  and  not 
adequately  secured  and  fully  collectible 
with  respect  to  all  principal  and  interest, 
or  both,  as  may  be  outstanding  or 
accrued  over  its  fall  term;  or 

(iii)  Any  amotmt  of  outstanding 
principal  and  all  past  and  future  interest 
accruals,  considered  over  the  full  term 
of  the  asset,  it  determined  to  be 
uncollectible  for  reasons  other  than 
credit  classification  or  past  due  status. 

(8)  Nonperf arming  loans.  The  term 
"nonperforming  loans"  shall  include  aU 
nonaccrual,  formally  restructured,  other 
restructured  and  reduced  rate,  and  other 
high  risk  loans  as  defined  in  this 
Section. 

(9)  Other  high  risk  loans.  The  term 
"other  high  risk  loans'*  shaO  mean  all 
loans  that: 

(i)  Have  been  officially  classified 
"vulnerable"  as  a  result  of  a  periodic 
credit  evaluation,  unless  restmctured;  or 

(ii)  Are  severely  past  due  but 
adequately  secured:  or 

(iii)  Are  in  process  of  liqoidation, 
collection,  bankruptcy,  or  foreclosure;  or 

(iv)  Are  not  classified  vulnerable,  not 
severely  past  doe,  not  in  process  of 
liquidation,  collection,  buikruptcy  or 
foreclosure,  but  require  abnormal 
servicing  to  ensure  performance  or 
otherwise  prevent  further  deterioration 
even  though  the  credit  weaknesses  that 
justify  abnormal  servicing  are  not  so 
serious  as  to  warrant  restructuring.  For 
purposes  of  this  part,  the  term 
"vulnerable"  shall  have  the  same 
meaning  as  it  does  under 
S  614.4051(a)(4)(iii)  of  this  chapter. 

(10)  After  a  loan  is  classified  as  "other 
high  risk,"  it  shall  continue  to  be 
reported  in  that  performance  statns  so 
long  as  it  meets  any  of  the  criteria  for 
inclusion  in  that  pcnformance  status. 

(11)  Other  restructured  and  reduced 
rate  loans.  The  term  "other  restructured 
and  reduced  rate  loans"  shall  have  the 
same  meaning  as  "formally  restructured 
loans"  except  that  the  concessions 
granted  to  the  borrower  shall  not  have 
been  incorporated  into  the  contractual 
terms  and  conditions  of  the  loan  by 
amendment  or  other  revision. 

(12)  The  terms  "concessions"  and 
"economic  reasons'*  shall  have  the  same 
meanings  with  respect  to  "other 
restructured  and  reduced  rate  loans'*  as 
they  do  with  respect  to  "formally 
restructured  loans"  as  defined  in 
paragraph  (a)(5)  of  this  section. 

(13)  After  a  loan  is  classified  as  "other 
restructured  or  reduced  rate,"  it  shall 
continue  to  be  reported  tn  that 
performance  status  so  long  as  the 
concessions  granted  to  the  borrower 


remain  in  effect  or  until  the  loan  is  paid 
off  or  otherwise  discharged  in  full. 

(14)  Performing  loans.  The  term 
"performing  loans"  shall  mean  all  loans 
not  identified  as  nonperforming  under 
the  definitions  and  standards 
established  in  this  part. 

(15)  Severely  past  due  loans.  A  loan 
shall  be  considered  "severely  past  due" 
if  any  portion  thereof  is  contractually 
due  and  uncollected  for  a  period  in 
excess  of  90  calendar  days  with  respect 
to  principal,  interest  or  both. 

(b)  Acceptable  tolerances  in  applying 
definitions — (1)  Past  due  amounts.  In 
determining  amounts  contractually  past 
due  for  purposes  of  this  part,  earned  and 
contractually  due  but  uncollected 
amounts  may  be  considered  paid  in  full 
if  part  of  the  amount  due  is  collected 
such  that: 

11)  At  least  90  percent  of  all 
contractually  due  principal  and  interest 
has  been  collected;  and 

(ii)  No  more  than  a  combined  total  of 
$100  of  contractually  due  principal  and 
interest  remains  uncollected. 

(iii)  However,  amounts  collected  in 
successive  partial  payments  or  other 
credits  shall  be  applied  to  the  oldest 
contractually  past  due  amount  nntil  it  it 
paid  in  full,  then  to  the  next  oldest  past 
due  amount  until  it  is  paid  in  full,  an  so 
on  until  the  total  amount  of  the  partial 
collection(s)  is  exhausted. 

(2)  Renewals  and  reamortizations.  For 
purposes  of  this  part  s  renewal  of 
principal  on  a  loan  at  maturity  shall  not 
be  considered  a  restructuring,  that  is, 
making  a  concession  to  the  borrower, 
provided  that 

(i)  The  financial  condition  and 
performance  and  loan  performance  of 
the  borrower  support  renewal;  and 

(ii)  The  renew^  or  reamortized  loan 
is  made  under  the  same  terms  and 
conditions  as  are  used  to  make  similar 
loans  to  odter  borrowers  whose 
financial  condition  and  performance  are 
sound  and  not  deteriorating. 

(c)  General  rules.  All  banks, 
associations,  and  chartered  service 
corporations  of  the  Farm  Credit  System 
shall: 

(1)  Account  for,  report,  and  disclose 
all  material  items  concerning 
nonperforming  loans  and  similar  assets 
in  accordance  with  generally  accepted 
accounting  principles  and  practices  and 
such  other  requirements  as  may  be 
prescribed  by  the  Farm  Credit 
Administration;  and 

(2)  Account  for,  report,  and  disclose 
all  material  items  with  respect  to 
nonperforniing  loans  and  similar  assets 
in  accordance  with  and  through  the 
application  of  the  definitions  and  rules 
set  fordi  in  this  part;  and 
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(3)  Develop,  adopt,  and  apply  policies 
governing  nonperforming  loans  and 
similar  assets  which,  as  a  minimum, 
conform  to  the  definitions,  rules,  and 
standards  set  forth  in  this  part  and  such 
other  requirements  and  procedures  as 
may  be  established  by  the  Farm  Credit 
Administration;  and 

(4)  At  least  quarterly,  review,  at  a 
minimum,  all  nonperforming  loans  and 
similar  assets; 

(i)  To  determine  the  collectibility  of 
income  accrued  thereon,  as  appropriate; 
and 

(ii)  To  determine  whether  formally 
restructured,  other  restructured  and 
reduced  rate,  and  other  high  risk  loans 
should  be  transferred  to  nonaccrual 
status,  as  appropriate;  and 

(5)  Recognize  interest  income  from 
informally  restructured  locuis  and 
similar  assets  on  their  books  and 
records  and  on  their  financial 
statements  only  when  received  in  cash 
or  cash  equivalents,  or  at  a  rate  of 
accrual  lower  than  the  contractual  rate 
and  consistent  with  amounts  that  they 
may  reasonably  expect  to  collect  given 
the  material  facts  of  the  borrower's 
situation. 

9  621.4    Uncon«ctlt>to  interest  on  loans  and 


restructured  but  such  interest  is  not 
explicitly  included  in  the  principal 
amount  of  the  restructured  loan. 


9621.5    CtMrgeoff  Of  losses  on 


(a)  The  banks,  associations,  and 
chartered  service  corporations  of  the 
Farm  Credit  System  shall  employ 
generally  accepted  accounting  principles 
and  practices  to  charge  off  earned  but 
uncollected  income  on  loans,  leases, 
contracts,  and  similar  investments. 

(b)  Generally  accepted  accotmting 
principles  and  practices 
notwithstanding,  however,  the  following 
types  of  income  shall,  as  a  minimum,  be 
classified  as  uncollectible: 

(1)  Earned  but  uncollected  interest  on 
any  loan,  if  any  portion  thereof  is 
severely  past  due  and  the  loan  is  not 
adequately  secured;  and 

(2)  Earned  but  uncollected  interest  on 
any  loan,  lease,  or  similar  investment 
that  is  not  adequately  secured  and  on 
which  the  bank,  association,  or  service 
organization  has  commenced  legal 
action  to  acquire  title  to,  secure 
possession  of,  or  force  liquidation  of  the 
underlying  collateral  security,  or  to 
otherwise  enforce  performance  on  the 
loan  by  the  borrower;  and 

^3)  Earned  but  uncollected  interest  on 
any  loan  that  is  not  adequately  secured 
on  which  the  bank,  association,  or 
chartered  service  organization  has 
received  notice  that  the  borrower's 
bankruptcy  petition,  or  similar 
instnunent,  has  been  accepted  by  a 
court  with  jurisdiction;  and 

(4)  Earned  but  uncollected  interest  on 
loans  that  are  being  or  have  been 


All  banks,  associations,  and  chartered 
service  corporations  of  the  Farm  Credit 
System  shall: 

(a)  Charge  off  loans,  wholly  or 
partially  as  appropriate,  at  the  time  they 
are  determined  to  be  imcollectible;  and 

(b)  Apply  generaUy  accepted 
accounting  principles,  or  regulatory 
requirements  where  appropriate, 
consistently  in  all  material  aspects  of 
recognizing,  estimating,  and  recording 
chargeoffs;  and 

(c)  Maintain  an  allowance  for  losses 
which,  when  considered  in  combination 
with  their  ability  to  make  additional 
provisions  for  losses  from  current 
income,  is  adequate  to  absorb  all 
chargeoffs  that  may  be  reasonably 
expected  to  exist  in  the  loan  portfolio: 
and 

(d)  Develop,  adopt  and  apply  policies 
governing  the  establishment  and 
maintenance  of  the  allowance  for  loan 
losses  which,  as  a  minimum,  conform  to 
the  rules  and  definitions,  and  standards 
set  forth  in  this  Part  and  such  other 
requirements  as  may  be  specified  by  the 
Farm  Credit  Administration. 

9621.6    Adjustments  to  book  value  of 
assets. 

If  the  Farm  Credit  Administration 
determines  that  the  value  of  a  loan  or 
other  asset  recorded  on  the  books  and 
records  of  a  bank,  association,  or 
chartered  service  corporation  exceeds 
its  actual  value,  or  that  the 
documentation  supporting  the  recorded 
asset  value  is  Inadequate,  then  the 
institution  should  inunediately: 

(a)  Charge  off  the  asset  in  the  amount 
specified  by  the  Farm  Credit 
Administration;  or 

(b)  If  management  of  the  institution 
disagrees  with  the  determinations  made 
by  the  Farm  Credit  Administration,  and 
the  differences  are  material,  the 
institution  shall  disclose  the  following 
items  in  the  notes  to  the  financial 
statements  contained  in  its  annual 
report  to  shareholders: 

(1)  The  amount  of  the  chargeoff 
recommended  to  be  taken  by  the  Farm 
Credit  Administration;  and 

(2)  The  amount  of  the  chargeoff 
actually  recorded  to  its  books  and 
records  and  shown  in  its  financial 
statements;  and 

(3)  The  reasons  supporting 
management's  decision  not  to  record  the 
chargeoffs  recommended  by  the  Farm 
Credit  Administration. 


(c)  These  provisions  do  not  apply  to 
situations  in  which  the  amount  of  die 
chcu^eoff  recorded  in  the  financial 
statement  is  greater  than  that 
recommended  by  the  Farm  Credit 
Administration  or  in  which  the  total 
amotmt  of  difference  between 
recommended  and  recorded  chaigeoffs 
is  not  material  to  the  institution's 
financial  position. 

9621.7    Audtt  by  quaWisd  puWte 
sccountsnts. 

(a)  Definitions.  The  term  "qualified 
public  accoimtant"  shall  mean  a  person 
who: 

(1)  Holds  a  vaUd  and  unrevoked 
certificate,  issued  to  such  person  by  a 
legally  constituted  State  autiiority, 
identifying  such  person  as  a  certified 
public  accountant;  and 

(2)  Is  licensed  to  practice  as  a  public 
accountant  by  an  appropriate  regulatory 
authority  of  a  State  or  other  political 
subdivision  of  the  United  States;  and 

(3)  Is  in  good  standing  as  a  certified 
and  Ucensed  public  accountant  under 
the  laws  of  the  State  or  other  poUtical 
subdivision  of  the  United  States  in 
which  is  located  the  home  office  or 
corporate  office  of  the  bank,  association, 
or  service  corporation  that  is  to  be 
audited;  and 

(4)  Is  not  suspended  or  otherwise 
barred  from  practice  as  an  accountant 
or  pubUc  accountant  before  the  U.S. 
Securities  and  Exchange  Commission  or 
any  other  appropriate  Federal  or  State 
regulatory  authority;  and 

(5}  Is  independent  of  the  bank, 
association,  or  service  corporation  that 
is  to  be  audited;  for  the  purpose  of  this 
definition  the  term  "independent"  shall 
have  the  same  meaning  as  it  does  under 
the  rules  and  interpretations  of  the 
American  Institute  of  Certified  Public 
Accountants. 

(b)  General  rules.  (1)  All  banks, 
production  credit  associations,  and 
chartered  service  corporations  of  the 
Farm  Credit  System  shall,  at  least 
annually,  have  their  financial 
statements  audited  by  a  qualified  public 
accountant 

(2)  The  qualified  public  accountant's 
opinion  of  each  institution's  financial 
statements  shall  be  included  as  a  part  of 
each  annual  report  distributed  or 
otherwise  provided  to  stockholders  of 
each  bank,  association,  or  chartered 
service  corporation  of  the  Farm  Credit 
System. 

(3)  A  copy  of  the  qualified  public 
accountant's  opinion  of  each 
institution's  financial  statements  shall 
be  sent  immediately  upon  receipt  by 
each  institution  to  the:  Chief 
Accountant  Farm  Credit 
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Administration,  1501  Fann  Credit  Drive, 
McLean.  VA  22102-5090. 

(c)  Disagreements  with  accountant's 
opinion.  If  a  bank,  association,  or 
chartered  service  corportation  of  the 
Farm  Credit  System  disagrees  with  the 
opinion  of  a  qualified  public  accountant 
provided  under  the  requirements  of 
paragraph  (b)  of  this  section,  then  the 
following  actions  shall  be  taken 
immediately: 

(1)  The  institution  shall  prepare  a  brief 
but  thorough  written  description  of  the 
scope  and  content  of  the  disagreement, 
noting  each  point  of  disagreement  and 
citing,  in  all  cases,  the  specific 
provisions  of  generally  accepted 
accounting  principles  and  generally 
accepted  auditing  standards  upon  which 
the  institution's  position  in  the 
disagreement  is  based; 

(2)  A  copy  of  the  institution's  final 
description  of  the  disagreement  shall  be 
given  to  the  accountant  who  provided 
the  opinion  with  which  the  institution 
disagrees; 

(3)  The  accountant  shall  have  10 
business  days  to  develop  and  provide  a 
brief  but  thorough  final  response  to  the 
institution's  description  of  the 
disagreement  including  all  items 
believed  to  be  incorrect  or  incomplete, 
and  citing,  in  all  cases,  the  specific 
provisions  of  generally  accepted 
accounting  principles  and  generally 
accepted  auditing  standards  upon  which 
the  accountant's  position  in  the 
disagreement  is  based; 

(4)  Both  the  institution's  final 
description  of  the  disagreement  and  the 
accountant's  final  response  to  it  shall  be 
included  in  the  institution's  annual 
report  directly  following  the 
accountant's  opinion  of  the  institution's 
financial  statements. 

(d)  Changes  in  qualified  public 
accountants.  If  a  bank,  association,  or 
chartered  service  corporation  of  the 
Farm  Credit  System  selects  a  qualified 
public  accoimtant  to  audit  its  financial 
statements  and  provide  an  opinion 
thereon  for  its  aimual  report  who  is 
different  from  the  accountant  whose 
opinion  appeared  in  the  institution's 
most  recent  annual  report,  then  the 
following  items  shall  be  included  in  the 
institution's  annual  report  for  the  year  in 
which  the  change  of  accountant's  took 
place: 

(1)  The  name  and  address  of  the 
accountant  whose  opinion  appeared  in 
the  institution's  most  recent  annual 
report 

(2)  A  brief  but  thorough  statement  of 
the  reasons  why  the  accountant  selected 
for  the  most  recent  annual  report  was 
not  selected  for  the  current  annual 
report  Such  a  statement  shall  identify 
all  disagreements  with  the  accountant's 
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opinion  prepared  pursuant  to  paragraph 
(c)  of  this  section: 

(3)  The  identification  of  the  highest 
ranking  officer,  committee  of  officers,  or 
board  of  directors,  as  appropriate,  which 
recommended,  approved,  or  otherwise 
made  the  decision  to  change  qualified 
public  accountants; 

(e)  Exemption  for  wholly  owned 
service  corporations.  The  provisions  of 
this  Section  shall  not  apply  to  service 
corporations  chartered  by  the  Farm 
Credit  Administration  in  which  no 
equity  interest  is  owned  by  one  or  more 
entities  not  chartered  by  the  Farm 
Credit  Administration. 

Subpart  B — Reports  of  Condition  and 
Performance 

S  621.10    Applicability  and  purpos*. 

(a)  All  banks,  associations,  and 
service  corporations  chartered  by  the 
Farm  Credit  Administration  under 
authority  of  the  Farm  Credit  Act  of  1971. 
as  amended,  shall  prepare  and  file  such 
reports  of  condition  and  performance  as 
may  be  required  by  the  Farm  Credit 
Administration. 

(b)  Reports  of  condition  and 
performance  shall  be  prepared  and  filed 
in  order  to: 

(1)  Provide  a  basis  for  monitoring  the 
financial  condition  and  performance  of 
Farm  Credit  banks,  associations,  and 
service  corporations  in  support  of 
specific  onsite  examinations  and 
supervisory  functions; 

(2)  Help  ensure  prompt  discovery  of 
violations  of  applicable  laws, 
regulations,  instructions,  and  guidelines 
as  well  as  variances  from  sound 
business  practices  and,  in  those  events, 
to  provide  a  basis  for  prompt  remedial 
action;  and 

(3)  Help  meet  congressional  reporting 
requirements. 

S  621.1 1    Frsquency  and  place  of  filing. 

(a)  General  rule.  Unless  instructed 
otherwise  by  the  Farm  Credit 
Administration,  reports  of  condition  and 
performance  shall  be  filed  four  times 
each  year  and  shall  accurately  represent 
the  financial  condition  and  performance 
of  each  institution  at  the  end  of,  and 
over  the  period  of.  each  calendar 
quarter,  provided  that  such  additional 
reports  as  may  be  necessary  to  ensure 
timely,  complete,  and  accurate 
monitoring  and  evaluation  of  the  affairs, 
conditidti.  and  performance  of  Farm 
Credit  institutions  may  be  required,  as 
determined  by  the  Deputy  Governor  and 
Chief  Examiner. 

(b)  All  reports  of  condition  and 
-performance  shall  be  filed  with  the  Farm 
Credit  Administration.  Office  of 
Administration,  Management 


Information  Division,  1501  Farm  Credit 
Drive,  McLean.  VA  22102-5090. 


9621.12 
miss 


Content  and  standards — gsnsral 


All  banks,  associations,  and  service 
corporations  chartered  by  the  Farm 
Credit  Administration  shall  prepare 
reports  of  condition  and  performance: 

(a)  In  accordance  with  such 
instructions  and  specifications  and  on 
such  media  as  may  be  prescribed  by  the 
Farm  Credit  Administration; 

(b)  In  accordance  with  generally 
accepted  accounting  principles  and  such 
other  accounting  requirements, 
standards,  and  procedures  as  may  be 
prescribed  by  the  Farm  Credit 
Administration;  and 

(c)  In  such  manner  as  to  facilitate 
their  reconciliation  with  the  books  and 
records  of  reporting  institutions  by  Farm 
Credit  Administration  examiners/ 
supervisors  and  qualified  public 
accountants  consistent  with  generally 
accepted  auditing  standards. 

§  621.13    Certification  of  correctness. 

(a)  Each  report  of  condition  and 
performance  filed  with  the  Farm  Credit 
Administration  shall  be  certified  correct 
in  the  sense  of  being  a  true  and  accurate 
representation  shall  be  certified  correct 
in  the  sense  of  being  a  true  and  accurate 
representation  of  the  financial  condition 
and  performance  of  the  bank, 
association,  or  chartered  service 
corporation  to  which  it  applies. 

(b)  The  certification  of  reports  of 
condition  and  performance  shall  be 
made  by  made  by  an  officer  of  the 
reporting  bank,  association,  or  service 
corporation,  named  for  that  purpose  by 
action  of  the  reporting  instruction's 
board  of  directors,  provided  that  if  the 
board  of  directors  of  a  bank, 
association,  or  service  corporation  has 
not  acted  to  name  an  officer  to  certify 
the  correctness  of  its  reports  of 
condition  and  performahce,  then  the 
reports  shall  be  certified  correct  by  the 
president  or  chief  executive  of  the 
reporting  institution. 

§  621.14    Corresponding  reporting  Items. 

(a)  For  purposes  of  this  subpart,  the 
term  "corresponding  reporting  items" 
shall  mean  all  items  of  essentially  the 
same  character  used  to  monitor  or  other 
wise  describe  the  financial  condition 
and  operating  performance  of  Farm 
Credit  banks,  associations,  or  chartered 
service  corporations  that  are  required  to 
be  reported  to  the  Farm  Credit 
Administration  and  are  also  reported  to 
boards  of  directors  and/or  stockholders 
of  System  institutions.  Reporting  items 
will  be  considered  corresponding  if 
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labeled  with  the  same  or  similar  titles  or 
other  descriptive  labels. 

(b)  All  corresponding  reporting  items 
shall  be  prepared  in  accordance  with 
the  rules  set  forth  in  {621.12  that  govern 
the  content  and  standards  for  preparing 
reports  of  condition  and  performance. 
|ohn  C  Moora.  fr.. 
Acting  Governor. 
[FR  Doc.  85-20309  filed  8-26-85:  8:45  am] 

BlUJNa  COOC  t706-01-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  Nos.  S5-AWA-2  and  85- 
AWA-3] 

Proposed  Establishment  of  Airport 
Radar  Service  Areas 

Correction 

In  a  correction  document  appearing  on 
page  32578  in  the  issue  of  Tuesday, 
August  13. 1985.  in  the  second  column, 
entry  3.b.  should  have  read: 

b.  In  the  third  column,  sixth  line  under 
the  heading  Eppley  Airfield,  Omaha, 
NE — [New]  "5.00"  should  have  read 
"5,000". 

BILUNQ  COOe  160S41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  160 
[Dock«t  No.  85P-0028/CP] 

Lysozyme  and  Avidin  Reduced  Dried 
Egg  Whites;  Proposed  Amendment  of 
the  Standard  of  Identity 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  standard  of  identity  for  dried - 
egg  whites  to  provide  for  the  optional 
reduction  of  lysozyme  and  avidin 
content  by  cation  exchange  procedures 
before  drying.  The  proposal  would 
increase  the  ability  of  manufacturers  to 
substitute  food  ingredients  and  would 
be  in  the  best  interest  of  consumers. 
This  action  is  based  on  a  petition  tiled 
on  behalf  of  two  food  ingredient 
producers. 

DATES:  Written  comments  by  October 
28, 1985.  The  agency  proposes  that  any 
Rnal  rule  that  may  issue  based  upon  this 
proposal  become  effective  60  days 


following  the  publication  of  the  final 
rule,  except  for  any  provisions  that  may 
be  stayed  by  the  filing  of  proper 
objections. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

F.  Leo  Kauffman,  Center  for  Food  Safety 
and  Apphed  Nutintion  (HFF-214).  Food 
and  Drug  Administration,  200  C  Street 
SW..  Washington,  DC  20204.  202-485- 
0107. 

SUPPLEMENTARY  INFORMATION:  Societa 
Prodotti  Antibiotici  and  Henningsen 
Foods.  Inc..  in  a  petition  dated  January 
17, 1985,  have  requested  that  the  U.S. 
standard  of  identity  for  dried  egg  whites 
(21  CFR  160.145)  be  amended:  (1)  To 
provide  for  the  optional  form  of  the  food, 
lysozyme  and  avidin  reduced  dried  egg 
whites,  in  which  approximately  75 
percent  of  the  lysozyme  and  90  percent 
of  the  avidin  are  removed  (by  an  ion 
exchange  resin)  from  the  egg  whites 
before  drying;  and  (2)  to  specify 
maximum  levels  of  not  more  than  0.8 
percent  lysozyme  and  not  more  than 
0.005  percent  avidin.  calculated  on  a  dry 
basis,  for  the  resin  treated  dried  egg 
whites. 

In  support  of  their  requested 
amendment,  the  petitioners  submitted 
data  that  demonstrate:  (1)  That 
lysozyme  and  avidin  reduced  dried  egg 
whites  obtained  by  the  use  of  an  ion 
exchange  resin  are  not  inferior,  but  are 
nutritionally  and  functionally  equal  in 
all  respects  to  the  currentiy 
standardized  dried  egg  whites;  (2)  that 
in  processing  the  food  no  substantive 
changes  in  proximate  analysis,  caloric 
value,  or  amino  acid  profile  occur,  (3) 
that  the  biological  quality  of  the  protein, 
measured  as  protein  efficiency  ratio,  is 
equivalent;  and  (4]  that  the  functional 
qualities  of  treated  egg  whites  show  no 
loss  of  whipping  or  heat  coagulation 
properties. 

FDA  has,  therefore,  concluded  that 
revising  the  U.S.  standards  of  identity 
for  dried  egg  whites  as  requested  would 
increase  the  flexibility  manufacturers 
now  have  to  use  subfHtute  products  and 
would  be  in  the  interest  of  consumers. 
The  agency  believes,  however,  that  the 
various  limits  suggest  in  the  petition  are 
unnecessarily  restrictive  and  serve  no 
purpose  in  the  standard  of  identity. 
Accordingly,  the  agency  is  not  including 
the  limits  in  the  proposed  amendment  to 
the  standard. 

Therefore,  the  agency  is  proposing  to 
revise  8  160.145  by:  (1)  Amending 
paragraph  (a)  to  provide  for  the 
reduction  of  the  Lysozyme  and  avidin 


content  by  optional  ion  exchange 
treatment  of  egg  whites,  (2) 
redesignating  paragraph  (c)  as 
paragraph  (d),  (3)  establishing  a  new 
paragraph  (c)  to  state  that  the  treated 
food  shall  be  equivalent  in  the  biological 
quality  of  the  protein  to  the  untreated 
food  and  to  provide  an  analytical 
method  to  determine  the  biological 
quality,  and  (4)  adding  a  new  paragraph 
(e]  to  provide  a  common  or  usual  name 
for  the  optional  form  of  the  food. 

The  agency  proposes  that  any  final 
rule  that  may  issue  based  upon  this 
proposal  become  effective  60  days 
following  the  publication  of  the  final 
rule,  except  for  any  provisions  that  may 
be  stayed  by  the  filing  of  proper 
objections.  The  final  rule  would  apply  to 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  the 
effective  date. 

FDA,  in  accordance  with  die 
Regulatory  FlexibiUty  Act  (Pub.  L  96- 
354),  has  considered  the  effect  that  this 
proposal  would  have  on  small  entities 
Including  small  businesses  and  has 
determined  that  the  proposal  would 
provide  a  standard  of  identity  that  is 
less  restrictive  than  the  current 
regulation.  The  agency  beheves  that  the 
proposal  would  provide  increased 
flexibility  to  all  manufacturers  of  dried 
egg  whites.  Therefore,  FDA  certifies  in 
accordance  with  the  section  605(b)  of 
the  Regulatory  Flexibility  Act  that  no 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  wifl 
derive  from  this  action. 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  Therefore,  neither  an 
environmental  assessment  not  an 
environmental  impact  statement  is 
required. 

Interested  persons  may,  on  or  before 
October  28, 1985.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  tfie 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  pjOL, 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  16S 

Food  standtirds.  Eggs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drags  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  it  is  proposed  that  Part  160  be 
amended  as  follows: 

PART  160-€GGS  AND  EGG 
PRODUCTS 

1.  The  authority  citation  for  21  CFR 
Part  160  is  revised  to  read  as  follows: 

Aiahorily.  Sees.  401.  701.  52  Stat  1046. 
1055-1056  as  amended  (21  US.C  341.  371);  23. 
CFR  5.10,  5.61. 

2.  In  §  160.145  by  revising  paragraph 
(a),  by  redesignating  paragraph  (c)  as 
paragraph  (d),  and  by  adding  new 
paragraphs  (c)  and  (e).  to  read  as 
follows: 

S1«ai45    DrtodeggwMtss. 

(a)  The  food  dried  egg  whites,  egg 
white  solids,  dried  egg  albumen,  egg 
albumen  solids  is  prepared  by  drying 
liquid  egg  whites  conforming  to  the 
requirements  of  S  160.140  (or  deviating 
from  that  section  only  by  not  being 
Salmonella  free).  As  a  preliminary  step 
to  drying,  the  lysozyme  and  avidin 
contents  may  be  reduced.  If  lysozyme 
and  avidin  levek  are  reduced,  cation 
exchange  resins  regulated  for  use  under 
§  173.25  of  this  chapter  shall  be  used.  As 
a  further  preliminary  step  to  drying,  the 
glucose  content  of  the  liquid  egg  whites 
is  reduced  by  adjusting  die  pH,  where 
necessary,  with  food-grade  acid  and  by 
following  one  of  the  optional  procedures 
set  forth  in  paragraph  (b)  of  this  section. 
If  the  food  is  prepared  from  liquid  egg 
whites  conforming  in  all  respects  to  the 
requirements  of  9  ie0.14a  d^ing  shall 
be  done  with  such  precautions  that  the 
finished  food  is  free  of  viable 
Salmonella  microorganisms.  If  the  food 
is  prepared  from  liquid  egg  whites  that 
are  not  Salmonella  free,  the  dried 
product  shall  be  so  treated  by  heat  or 
otherwise  as  to  render  the  finished  food 
free  of  viable  Salmonella 
microorganisms.  Dried  egg  whites  may 
be  powdered. 

(c)(l}  Dried  egg  whites  in  which  the 
lysozyme  and  avidin  have  been  reduced 
shall  not  be  nutritionally  inferior,  as 
defined  in  S  101.3(3)(4)(i)  of  this  chapter, 
and  shall  be  considered  nutritionally 
equivalent  to  untreated  egg  whites  if 
they  meet  the  condition  that  the 
biological  quality  of  the  protein 
contained  is  equal  to  or  greater  than  that 
of  untreated  egg  white  from  the  same 
batch  of  liquid  egg  white. 

(2)  Compliance  with  the  biological 
quality  of  protein  requirement  of 
paragraph  (c)(1)  of  this  section  shall  be 
determined  by  the  analytical  method 
prescribed  in  "Official  Methods  of 
Analysis  of  the  Association  of  Official 


Analytical  Chemists,"  14tii  Ed.  (1984). 
1 43.253.257,  "Protein  Efficiency  Ratio. 
Rat  Bioassay,  Final  Action."  which  is 
incorporated  by  reference.  Copies  may 
be  obtained  from  the  Association  of 
Official  Analytical  Chemists.  Box  540, 
Benjamin  Franklin  Station,  Washington, 
DC  20044,  or  may  be  examined  at  the 
Office  of  the  Federal  Register.  1100  L 

Street  NW..  Washington.  DC  2040a 
•       •       •       •       • 

(e)  The  name  of  the  food  for  which  a 
definition  and  standard  of  indentity  is 
prescribed  in  this  section  is  alternatively 
"Dried  egg  whites",  "Egg  white  solids". 
"Dried  egg  albumen",  or  "Egg  albumen 
solids".  If  the  lysozyme  and  avidin 
content  is  reduced  as  provided  in 
paragraph  (a)  of  this  section,  the  name 
shall  be  immediately  preceded  or 
followed  by  the  statement  "lysozyme 
and  avidin  reduced"  when  the  food  is 
sold  as  such. 

Dated:  August  20. 1965. 

Ricfaaid  J.  Rook. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  85-20374  Filed  6-26-65: 6:45  am] 

;4ii 


VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Veterans  Education;  Waiver  of  Two- 
Yeer  Operation  Re<|utrenient 

AeCNCV:  Veterans  Administration. 
action:  Proposed  regulations. 


ii  The  law  generally  requires  a 
course  to  be  in  operation  for  two  years 
before  it  can  be  approved  for  VA 
(Veterans  Administration)  training.  The 
law  contains  several  exc^>tions  to  this 
general  rule  and  permits  waivers  by 
regulation  in  certain  instances.  This 
proposal  liberalizes  die  pertinent 
regulation  to  make  a  waiver  easier  to 
obtain  for  a  course  offered  pursuant  to  a 
contract  with  the  Department  of 
Transportation  at  a  Coast  Guard  station. 
DATES:  Comments  must  be  received  on 
or  before  September  25, 1985. 
ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans  Aff^airs 
(271A).  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Service  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday  (except  holidays),  until 
October  8, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 
June  C.  Schaeffer.  Assistant  Director  for 


Policy  and  Program  Administration. 
Education  Service,  Department  of 
Veterans  Benefits.  (202)  389-2092. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  would  amend  S  21.4251(g)  to 
permit  the  waiver  of  the  two-year 
operation  requirement  for  certain 
courses  offered  under  contract  with  the 
Department  of  Transportation  at  Coast 
Guard  stations. 

The  VA  has  determined  that  this 
proposal  does  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291. 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  certifies  that  this 
proposal  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  sections  601-612. 
Therefore,  pursuant  to  5  U.S.C.  605(b) 
these  proposed  regulations  are  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sectins  603  and  604. 

This  certification  can  be  made 
because  only  a  few  educational 
institutions  offer  courses  at  Coast  Guard 
stations.  Therefore,  the  number  of 
affected  small  entities  will  not  be 
substantial. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.111. 

List  of  Subjecto  fai  38  CFR  Part  21 

Civil  rights,  Claims,  Education.  Grant 
programs-education,  loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocation  education.  Vocational 
rehabilitation. 

Approved:  August  5, 1965. 
By  direction  of  the  Administrator. 
Everett  Alvnez,  Jr.. 

Deputy  Administrator. 

PART  2 1-{  AMENDED] 

38  CFR  Part  21.  VOCATIONAL 

REHABILITATION  AND  EDUCATION, 
is  amended  by  revising  paragraphs  {g){l) 
introductory  text  and  (g)(l)(i)  of 
S  21.4251,  to  read  as  follows: 

§  21.4251    Period  of  opewtlon  of  course. 


r 
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(g)  Waivers. 


(1)  The  Director  of  the  VA  field 
station  of  jurisdiction  may  exercise  the 
waiver  authority  found  in  paragraph 
(a)(6)  of  this  section  to  exempt  from  the 
2-year  operation  requirement  ';ertain 
courses  given  pursuant  to  a  contract 
with  the  Department  of  Defense  or  the 
Department  of  Transportation  on  or 
immediately  adjacent  to  a  military  base 
or  Coast  Guard  station  located  within  a 
State.  He  or  she  may  grant  such  a 
waiver  only  when  he  or  she  finds  that: 

(i)  The  school  on  an  application  sent 
through  the  State  approving  agency 
certifies  that  the  course  is  available  only 
to  military  personnel  or  Coast  Guard 
personnel,  their  dependents,  civilian 
employees  of  the  base  or  station, 
persons  who  began  the  course  while  on 
active  duty  and  who  were  discharged 
while  remaining  continuously  enrolled 
in  it  or  any  combination  of  these  classes 
of  people.  (38  U.S.C.  1789(b)) 

[FR  Doc.  85-20334  Filed  S-26-85;  8:45  am] 
WlXmO  COOC  •320-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  201-8 

Implementation  of  Federal  Information 
Processing  Standards  (FIPS),  Federal 
Telecommunication  Standards  (FED- 
STDS),  and  Joint  FIPS/FED-STDS  in 
the  Federal  Information  Resources 
Management  Regulation  (FIRMR) 

agency:  Office  of  Information 
Resources  Management,  GSA. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  proposed  regulation 
updates  the  implementation  provisions 
for  a  number  of  Federal  Information 
Processing  Standards  (FIPS),  the  Federal 
Telecommunication  Standards  (FED- 
STDS),  and  Joint  Federal  Information 
Processing  Standards/Federal 
Telecommunication  Standards  (FIPS/ 
FED-STDS).  Associated  standard 
terminology  that  shall  be  used  in 
solicitation  documents,  including 
requirements  documents,  where  the 
standard  is  applicable  is  provided.  The 
regulation  updates  FIPS  PUB  1-1  to  FIPS 
PUB  1-2  by  consolidating  FIPS  PUBS  1- 
1,  7, 15,  35,  and  36.  Other  revisions 
implement  new  FIPS  PUBS  2-1,  8-5,  and 
33-1.  FIPS  PUBS  107, 108.  and  111  and 
FED-STDS  1015, 1026,  and  1028  are  also 
added.  FIPS  PUB  98  is  suspended 
indefinitely. 

date:  Comments  are  due:  September  26, 
1985. 


ADDRESS:  Comments  should  be 
submitted  to  the  General  Services 
Administration  (KMPP),  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  R.  Patton,  Policy  Branch,  Office 
of  Information  Resources  Management, 
telephone  (202)  566-0194  or  FTS,  566- 
0194.  The  full  text  of  the  proposed  rule  is 
available  upon  request. 

SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  purposes  of  Executive  Order 
12291  of  February  17, 1981.  GSA 
decisions  are  based  on  adequate 
information  concerning  the  need  for,  and 
the  consequences  of  the  rule.  The  rule  is 
written  to  ensure  maximum  benefits  to 
Federal  agencies.  This  is  a 
Govemmentwide  management, 
acquisition,  and  use  regulation  that  will 
have  little  or  no  net  cost  effect  on 
society. 

List  of  Subjecto  in  41  CFR  Part  201-8 

Computer  technology. 
Telecommunications,  Information 
resources  activities,  and  Standards  for 
Information  resources. 

Dated:  August  9, 1985. 

Frands  A.  McDonough, 

Deputy  Assistant  Administrator  for  FederaJ 
Information  Resources  Management 

(FR  Doc.  85-20399  Filed  8-28-85;  8:45  am] 

MLUNO  CODE  6820-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  37 

Amendment  to  SiMcifications  for 
Medical  Examinations  of  Underground 
Coal  Miners 

AQENCV:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control. 
Public  Health  Service,  HHS. 
ACTION:  Proposed  rule. 

summary:  NIOSH  proposes  to  amend 
the  specifications  for  chest 
roentgenograms  (X-rays)  obtained  in 
medical  examinations  of  underground 
coal  miners.  The  proposed  amendments 
will  enable  X-ray  readers  in  the 
Department's  medical  surveillance 
program  for  underground  coal  miners  to 
interpret  miners'  chest  X-rays  more 
accurately  to  classify  any  existing  or 
developing  pneumoconiosis. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before 
September  26, 1985. 


ADDRESSES:  Comments  should  be 
mailed  or  delivered  to:  Annette  N. 
McElhannon,  Regulations  Specialist. 
NIOSH,  CDC,  Room  3421, 1600  Clifton 
Road  NE.,  Atlanta,  GA  30333— Phone 
(404)  321-2279  or  FTS:  236-2279. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Mitzie  Martin.  Chief,  Receiving 
Center  Section,  Examinations 
Processing  Branch,  Division  of 
Respiratory  Disease  Studies.  NIOSH, 
CDC,  944  Chestnut  Ridge  Road. 
Morgantown,  WV  28505— Phone  (304) 
291-4301  or  FTS:  923-4301. 

SUPPLEMENTARY  INFORMATION:  NIO^ 

administers  an  X-ray  surveillance 
program  for  coal  miners  as  mandated  by 
the  Federal  Mine  Safety  and  Helatfa  Act 
of  1977  (30  U.S.C.  801).  This  program  has 
been  conducted  since  1970  under  the 
provisions  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1909  which 
was  amended  by  the  1977  Act  Section 
203  of  the  Act  (30  U.S.C.  843)  directs  that 
operators  of  underground  coal  mines 
shall  cooperate  with  the  Secretary  of 
Health  and  Hiunan  Services  to  provide 
miners  with  an  opportunity  for  periodic 
X-ray  examinations  at  intervals  not  to 
exceed  5  years.  All  X-ray  examinations 
are  to  be  made,  submitted,  and 
interpreted  according  to  specifications 
developed  by  the  Secretary  of  HHS. 
Underground  miners  who.  based  upon 
their  chest  X-rays,  show  evidence  of  die 
development  of  pneiunoconiosis  are 
afforded  the  option  of  transferring  to  a 
less  dusty  area  of  the  mine,  with  no 
reduction  in  pay,  for  such  periods  as 
may  be  necessary  to  prevent  further 
development  of  the  disease. 

The  system  for  classifying  the 
pneumoconioses  was  devised  in  1971  by 
an  international  committee  of  the 
International  Labor  Office  (ILO).  Several 
years  later,  another  ILO  Internationa] 
committee  of  experts  undertook  the  task 
of  revising  that  classification  system. 
Completed  in  1980,  the  revised  system 
clarified  ambiguities  of  the  1971  system, 
extended  the  classification  of 
abnormahties  of  the  lining  of  the  lung, 
and  provided  standard  X-rays  based  on 
extensive  international  readmg  trials.  In 
1984,  the  1980  revision  of  the  ILO  system 
for  classifying  X-rays  of  the 
pneumoconioses  was  adopted  by 
NIOSH. 

As  a  result  of  recent  interaction 
among  NIOSH,  the  Mine  Health 
Research  Advisory  Committee  to 
NIOSH,  and  the  American  College  of 
Radiology  Task  Force  on 
Pneumoconiosis,  it  is  proposed  that  Part 
37  of  Title  42.  Code  of  Federal 
Regulations,  be  amended  to  provide 
additional  specifications  to  enable  X-ray 
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readers  in  the  Department's  medical 
surveillance  program  for  underground 
coal  miners  to  interpret  miners'  chest  X- 
rays  more  accurately.  This  proposed 
rule  expands  the  specification  for  X-ray 
film  size,  specifies  film/screen 
combinations  and  speeds  which  can  be 
used,  and  specifies  the  method  for 
obtaining  a  definitive  interpretation  of 
chest  X-rays  when  ti*'o  reader's 
interpretations  do  not  agree. 

The  Department  of  Health  and  Human 
Services  has  determined  that  this 
proposed  rule  will  not  significantly 
impact  on  a  substantial  number  of  small 
entities  and.  therefore,  does  not  require 
preparation  of  a  regulatory  flexibility 
analysis  under  the  Regulator>-  Flexibility 
Act  Pub.  L  96-354. 

The  Department  also  has  determined 
that  this  proposal  is  not  a  "major  rule" 
under  Executive  Order  12291  because  it 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  result 
in  significant  adverse  effects  in 
competition,  nor  otherwise  meet  the 
thresholds  established  in  the  Executive 
Order.  Therefore,  preparation  of  a 
regulatory  impact  analysis  is  not 
required. 

List  of  Subjects  in  42  CFR  Part  37 

Health  care.  Long  diseases.  Medical 
research,  Mine  safety  and  health. 
Miners,  X-rays. 

It  is,  therefore,  proposed  to  amend 
Part  37  of  Title  42.  Code  of  Federal 
Regulations,  as  set  forth  below. 

Dated:  March  28. 1985. 
Jamea  O.  Maaoo, 
Acting  Assistant  Secretary  for  Health. 

Approved:  July  24. 1985. 
Margaret  M.  IfacUer. 
Secretary. 

PART  37— [AMENDED] 

42  CFR  Part  37  is  amended  as  follows: 

1.  The  authority  citation  for  Part  37 
continues  to  read: 

Authority:  Sec  2t».  83  StaL  763  (30  MSJC. 
843). 

2.  In  S  37.41.  paragraphs  (a)  and  (h)(3) 
are  revised  to  read  as  follows: 

S  37.41    Chest  roentgenogram 
specifications. 

(a)  Every  chest  roentgenogram  shall 
be  a  single  posteroanterior  projection  at 
full  inspiration  on  a  film  being  no  less 
than  14  by  17  inches  and  not  greater 
than  16  by  17  inches.  The  film  and 
cassette  shall  be  capable  of  being 
positioned  both  vertically  and 
horizontally  so  that  the  chest 
roentgenogram  will  include  both  apices 
and  costophrenic  angles.  If  a  miner  is 
too  large  to  permit  the  above 


requirements,  then  the  projection  shall 
include  both  apices  with  minimum  loss 
of  the  costophrenic  angle. 

•        *        *        •        * 

(h)  To  insure  high  quality  chest 
roentgenograms: 

(3]  Medium  speed  film  and  medium 
speed  intensifying  screens  are 
recommended.  However,  any  film- 
screen  combination,  the  rated  "speed" 
of  which  is  at  least  100  and  does  not 
exceed  300,  which  produces 
roentgenograms  with  spstial  resolution, 
contrast,  latitude  and  quantum  mottle 
similar  to  those  of  systems  designated 
as  "medium  speed"  may  be  employed. 
***** 

3.  In  §  37.52.  paragraph  (b)  is  revised 
to  read  as  follows: 

§37.52    Method  of  obtaining  deflnHive 
interpretatlona. 

***** 

(b)  Two  interpreters  shall  be 
considered  to  be  in  agreement  when 
they  both  find  either  stages  A,  B,  or  C 
complicated  pneumoconiosis,  or  their 
findings  with  regard  to  simple 
pneumoconiosis  are  both  in  the  same 
major  category,  or  (with  one  exception 
noted  below)  are  within  one  minor 
category  (ILO  Classification  12-point 
scale)  of  each  other.  In  the  last  situation, 
the  higher  of  the  two  interpretations 
shall  be  reported.  The  only  exception  to 
the  one  minor  category  principle  is  a 
reading  sequence  of  O/l,  l/O,  or  l/O.  O/l. 
When  such  a  sequence  occurs,  it  shall 
not  be  considered  agreement,  and  a 
third  (or  more)  interpretation  shall  be 
obtained  until  a  consensus  involving 
two  or  more  readings  in  the  same  major 
category  is  obtained. 

(PR  Doc.  85-20430  Filed  8-26-85;  8:45  am] 

I  CODE  41M-1V-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  85-249;  RM-49e9] 

FM  Broadcast  Station  In  Custer.  SO 

agency:  Federal  Communication 

Commission. 

action:  Proposed  rule. 

8UMM*AflY:  Action  taken  herein  proposes 
the  allocation  of  channel  28eC2  to 
Custer,  South  Dakota,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Richard  A.  Deno. 
DATES:  Comments  must  be  filed  on  or 
before  October  15, 1965,  and  reply 
comments  on  or  before  October  30, 1985. 


ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEIKNTARY  INFORMATION:  . 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read: 

Autlwrity:  Sees.  4  and  303,  48  Slat.  1066,  as 
amended  1062,  aa  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307.  48 
Stat.  1081. 1082.  as  amended,  1083.  as 
amended.  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

In  the  matter  of  Amendment  of  {  73.202(b). 
Table  of  Allotments.  FM  Broadcast  Stations 
(Custer,  South  Dakota);  MM  Docket  NO.  85- 
249,  RM-4989. 

Notice  of  Proposed  Rule  Making 

Adopted:  August  12, 1965. 
Released:  Aiigust  23, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  petition  for  rule 
making  filed  by  Richard  A.  Deno 
(••petitioner")  requesting  the  allocation 
of  Channel  286C2  to  Custer,  South 
Dakota,  as  that  community's  first  local 
FM  service.  Petitioner  states  that  he  will 
apply  for  the  channel,  if  allocated. 
Channel  286C2  can  be  allocated  in 
compliance  with  the  Commission's 
mileage  separation  and  other  technical 
requirements. 

S  73.202    [Amended] 

2.  We  believe  the  public  interest 
would  be  served  by  proposing  the 
channel  allocation  as  it  could  provide  a 
first  local  service  to  Custer.  Accordingly, 
we  propose  to  amend  the  FM  Table  of 
Allotments.  {  73.202(b)  of  the 
Commission's  Rules,  widi  regard  to  the 
commimity  Usted  below,  to  read  as 
follows: 


cay 

CtiMVMiNa 

PMMI 

PVQpOSBd 

Cufttr,  Sniittt  Oiimli 

28602 

3.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note:  A  showing  of  continuing  interest  Is 


Federal  Register  /  Vol.  50.  No.  166  /  Tuesday.  August  27.  1985  /  Proposed  Rules  34725 


required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

4.  Interested  parties  may  file 
comments  on  or  before  October  15. 1985, 
and  reply  comments  on  or  before 
October  30, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Richard  A  Deno. 
P.O.  Box  89.  Ehn  Street  Court.  Black 
River  Falls,  Wisconsin  54615. 

5.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§73.X2(b—,  73.504  and  73.e06(b)  of  the 
Commission 's  Rules,  46  FR  11549, 
published  February  9. 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
Chariea  Schott. 

Chief  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1).  303ig)  and  (r).  and 
307(bl  of  the  Communications  Act  of 
1934.  as  amended,  and  S§  0.61. 0.204(b) 
and  0.2S3  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  |  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  aa 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appenidix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals]  discussed  in 


the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  conunents.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceediitg  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

5  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  role 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  coimterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  commimities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §|  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  conunents  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  (  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 


available  for  examinatioB  by  interested 
parties  during  regular  biuiness  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW..  Washington,  D.C. 

[FR  Doc  85-20371  Filed  8-28-85;  8:45) 
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DEPARTiENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

20CFf)P«rt<74 

29  CFR  Part  89 

Senior  Community  Sarvloa 
Employment  Projptun 

agency:  Employment  and  Training 
Administration.  Labor. 
ACnON:  Proposed  rule;  extension  of 
comm^it  period. 

summary:  The  Department  of  Labor  is 
extending  for  30  days  the  comment 
period  on  the  proposed  rule  for  the 
Senior  Community  Service  Employment 
Program. 

DATE:  Written  comments  on  the 
proposed  rulemaking  mnst  be  received 
on  or  before  September  19, 1985. 
ADOftESS:  Comments  should  be 
addressed  to:  Chief,  OSTP,  Office  of 
Special  Targeted  Programs,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  0122, 601  D 
Street,  NW.,  Washington,  D.C  20213. 
FOR  FURTMCR  MFORMATION  CONTACT 
Paul  A.  Mayrand,  telephone  (202)  378- 
6225. 

SUPPLEMENTARY  INFORMATION:  On  July 

19, 1985,  the  Department  of  Labor 
published  at  50  FR  29606  a  proposed  role 
for  the  Senior  Community  Service 
Emplo3rment  Program  (SCSEP)  wfaidi  is 
authorized  under  Tide  V  of  the  Older 
Americans  Act  of  1965,  as  amended.  (42 
U.S.C.  3056  et  seq.). 

The  Department  has  been  requested 
by  the  Select  Committee  on  Aging  of  tiie 
U.S.  House  of  Representatives  to  extend 
the  comment  period  on  the  proposed 
rule  for  30  days.  The  Department  has 
determined  that  this  is  a  reasonable 
request  which  will  allow  all  interested 
parties  a  fuller  opportunity  to  comment 
on  the  proposed  rule.  Therefore,  the 
comment  period  on  the  proposed  rule 
published  50  FR  29606  Quly  19, 1985)  is 
hereby  extended  throu^  September  19, 
1985. 

Signed  at  Washingtoo.  D.C  this  20tfa  day 
of  August  198&. 
William  B.  BMci^ 
Secretary  of  Labor. 

[FR  Doc.  85-20447  Filed  8-2B-85;  10:37  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  tttan  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   I^tices  of  hearings  and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,  detogations  of 
authority,  faing  of  petitions  and 
applicatiora  and  agerx^  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  sectioa 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Programmatic  Memorandum  of 
Agraement  on  the  Actlvitiee  of  the 
Veterans  Administration  at  Veterans 
Administration  Medicai  Center,  Wood, 
Wl 

AQENCV:  Advisory  Council  on  Historic 
Preservation. 

action:  Notice. 

SUtmARY:  This  notice  provides 
infonnation  about  and  invites  comments 
on  a  proposed  Programmatic 
Memorandum  of  Agreement  that 
provides  for  the  disposition  of  Buildings 
#38  and  #47.  and  the  development  of  a 
Preservation  Plan  for  the  identification, 
inventory,  evaluation  and  treatment  of 
historic,  architectural  and  cultural 
properties  at  Veterans  Administration 
Medical  Center,  Wood,  Wisconsin. 

Comments  Due:  Comments  must  be 
submitted  on  or  before  September  26, 
1985. 

ADDRESS:  Executive  Director,  Advisory 
Council  on  Historic  Preservation.  The 
Old  Post  Office,  1100  Pennsylvania 
Avenue,  NW..  Room  809,  Washington, 
DC  20004. 

The  Council  proposes  to  execute  a 
Programmatic  Memorandimi  of 
Agreement  pursuant  to  {  600.8  of  its 
regulations  (36  CFR  Part  800)  with  the 
Veterans  Administration  and  the 
Wisconsin  State  Historic  Preservation 
Officer.  The  proposed  Agreement  allows 
for  the  transfer  or  lease  of  Buildings  #38 
and  #47  and  establishes  standards  for  a 
Preservation  Plan  at  the  Veterans 
Administration  Medical  Center  which 
will  coordinate  the  management  of 
historic  architectural  and  cultural 
properties  with  the  activities  of  the 
Veterans  Administration  at  the  Center. 
The  Veterans  Administration's 
responsibilities  at  the  Center,  pursuant 
to  Section  106  of  the  National  Historic 


Preservation  Act,  will  be  fulfilled  by 
implementation  of  the  proposed 
Agreement  Interested  parties  are 
encouraged  to  obtain  a  copy  of  the 
proposed  Agreement  from  the  Council 
and  submit  comments. 

Dated:  August  20. 1985. 
Robert  R.  Garvey, 

Executive  Director. 

[FR  Doc  85-20397  Filed  fr-26-85:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  Of  Grants  and  Program 
Systems;  Policy  Advisory  Committee 
for  the  Science  and  Education 
Research  Grants  Program;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463, 
the  U.S.  Department  of  Agriculture 
announces  the  following  meeting: 

Name:  Policy  Advisory  Committee  for  the 
Science  and  Education  Research  Grants 
Program. 

Date:  September  4, 1985. 

Time:  9:00  a.m.  to  3:30  p.m. 

Place:  U.S.  Department  of  Agriculture, 
Room  023,  Justin  Smith  Morrill  Building.  15th 
and  Independence  Avenue,  SW.,  Washington. 
D.C.  20251. 

Type  of  Meeting:  Open  to  the  public 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments;  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  advise  the  Secretary  of 
Agriculture  with  respect  to  the  research  to  be 
supported,  priorities  to  be  adopted  and 
emphasized,  and  the  procecdures  to  be 
followed  in  implementing  those  programs  of 
research  grants  to  be  awarded  competitively. 

Contact  Person  for  Agenda  and  More 
Information: 

Anne  Holiday  Schauer,  Associate 
Chief,  Competitive  Research  Grants 
Office,  Office  of  Grants  and  Program 
Systems.  USDA.  Room  112.  Justin  Smith 
Morrill  Building.  Washington.  D.C. 
20251;  Telephone:  202-475-5022.  • 

Done  at  Washington.  D.C.  this  21  day  of 
August  1985. 

Anne  Holiday  Schauer, 

Executive  Secretary,  Policy  Advisory 
Committee. 

[FR  Doc  8&-20446  Filed  8-26-85;  8:45  am] 
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Agricultural  Marketing  Service 

Notice  To  Revise  the  Requirements 
Recommended  for  Adoption  by  State 
Regulatory  Agencies  Regarding  Millc 
for  Manufacturing  Purposes  and  Its 
Production  and  Processing 

aqency:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 

StJMMARY:  This  document  revises 
sections  B2(l),  Cl.  C2.  C3,  C3(a)  C4, 
Cll(a)  and  (d),  and  Dl(b)  and  (c),  and 
adds  a  new  section  Cll(e)  of  the 
recommended  manufacturing  milk 
requirements  for  State  adoption.  The 
major  revisions  will: 

1.  Lower  the  maximtun  allowable 
bacterial  estimate  for  manufacturing 
grade  producer  milk  from  3  million 
bacteria  to  1  million  bacteria  per 
milliliter. 

2.  Lower  the  maximum  allowable 
somatic  cell  count  from  1.5  million  cells 
to  1  million  cells  per  millihter. 

3.  Provide  a  definition  for  goat  milk  so 
that  the  milk  can  be  used  in  products 
where  legally  provided. 

4.  Provide  for  use  of  the  current  USDA 
tuberculosis  and  brucellosis  program 
requirements. 

5.  Add  a  requirement  for  the  testing  of 
producer  milk  for  added  water. 

6.  Make  editorial  changes  in  the 
sediment  content  classification. 

These  revisions  have  been  developed 
in  cooperation  with  the  National 
Association  of  State  Departments  of 
Agricultiu-e,  State  regulatory  agencies 
and  dairy  trade  associations  and 
producer  groups. 

DATE:  Effective  July  1. 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  W.  Webber.  Head. 
Standardization  Section.  Dairy  Division. 
Agricultural  Marketing  Service. 
Washington,  D.C.  20250.  (202)  447-7473. 
SUPPLEMENTARY  INFORMATION:  Since 

1969  there  has  been  a  continuing  e^ort 
by  the  U.S.  Department  of  Agriculture  to 
assist  in  providing  uniform  quality, 
production,  and  sanitation  requirements 
for  the  production  of  manufacturing 
grade  milk  at  the  farm  level.  In  1972, 
USDA  published  the  recommended 
requirements  for  manufacturing  grade 
milk  for  State  adoption.  These 
recommendations  are  to  promote, 
through  State  adoption  and 
enforcement,  uniformity  in  State  dairy 
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laws  and  regulations  as  well  as  national 
uniformity  in  the  sanitary  manner  in 
which  manufacturing  grade  milk  is 
produced  and  processed.  USDA  has 
continuously  assisted  the  States  in  an 
advisory  and  interpretive  capacity  in 
order  to  promote  the  purpose  and  intent 
for  which  these  requirements  have  been 
published. 

In  1983  the  National  Association  of 
State  Departments  of  Agriculture  passed 
a  resolution  recommending  that  the 
manufacturing  grade  producer  milk 
quality  requirements  be  tightened.  After 
coordination  with  State  regulatory 
agencies,  and  major  dairy  trade 
associations  and  producer  groups,  it  was 
determined  that  these  changes  will 
accurately  describe  the  minimum  quality 
requirements  for  this  grade  of  producer 
milk.  The  major  revisions  are  described 
below. 

1.  Lower  the  maximum  allowable 
bacterial  estimate  for  producer  milk 
from  3  million  to  1  million  bacteria  per 
milliliter. 

USDA  has  an  ongoing  surveillance 
program  to  evaluate  sanitation  and 
production  practices  and  physical 
facilities  of  producers  of  manufacturing 
grade  milk.  Based  on  this  surveillance 
program,  it  has  been  determined  that 
sufficient  progress  has  been  made  in  the 
production  of  better  quality  milk  so  that 
a  satisfactory  producer  would  not  have 
any  difficulty  in  meeting  the  revisions. 

2.  Lower  the  maximum  allowable 
somatic  cell  count  from  1.5  million  cells 
to  1  million  cells  per  milliliter. 

The  Department's  policy  has  been  that 
the  requirements  for  abnormal  milk 
should  be  applied  equally  to  all  grades 
of  milk.  The  National  Conference  on 
Interstate  Milk  Shipments  has  lowered 
the  somatic  cell  count  for  Grade  A  milk. 
Therefore,  a  similar  change  is  being 
made  for  manufacturing  grade  milk. 

3.  Provide  a  definition  for  goat  milk  so 
that  the  milk  can  be  used  in  products 
where  legally  provided. 

Goat  milk  is  being  produced  and 
utilized  for  the  manufacture  of  cheese, 
ice  cream,  evaporated  milk  and  other 
products.  The  revision  will  recognize  the 
production  and  use  of  goat  milk,  which 
will  aid  in  its  marketing. 

4.  Provide  for  the  use  of  the  current 
USDA  tuberculosis  and  brucellosis 
requirements. 

In  1982  the  Department  revised  its 
Uniform  Methods  and  Rules  for  these 
two  programs.  The  manufacturing  milk 
requirements  cover  herd  health; 
therefore,  the  updated  rules  need  to  be 
referenced. 

5.  Add  a  requirement  for  the  testing  of 
producer  milk  for  added  water. 

The  state  regulatory  agencies  have 
requested  this  requirement  be  added 


because  it  will  assist  in  preventing  the 
contamination  and  adulteration  of  milk 
by  elimination  of  added  water. 

6.  Make  editorial  changes  in  the 
sediment  content  classification. 

The  editorial  changes  will  simplify  the 
language  concerning  the  requirement  for 
sediment  testing  so  that  it  will  be 
clearer. 

In  addition  to  the  major  revisions 
outlined  above,  other  revisions  are  being 
made  for  consistency.  The  basis  for 
classification  is  being  amended  to 
clarify  that  producer  milk  shall  be  tested 
for  somatic  cell  count  and  antibiotics. 
Updated  test  methods  for  somatic  cell 
count  are  being  included  and  the 
compliance  procedures  are  changed  to 
conform  to  current  practices.  Also,  the 
requirement  concerning  the  appearance 
of  acceptable  raw  milk  has  been 
expanded  to  require  that  it  be  free  of 
excessive  coarse  sediment  when 
examined  visually  or  by  an  acceptable 
test.  Such  a  test  as  the  Sani-Guide 
would  be  an  acceptable  test  for 
determination  of  "free  of  excessive 
coarse  sediment."  When  determining  the 
somatic  cell  count  of  producer  milk 
using  the  Wisconsin  Mastitis  Test  as  a 
screening  test,  a  value  of  19  mm  is  being 
established.  Since  the  acceptable  level 
for  bacterial  estimate  of  producer  milk  is 
being  lowered,  only  those  test  methods 
that  can  accurately  reflect  this  level  are 
being  specified. 

The  current  milk  quality  requirements 
have  been  in  effect  since  October  10, 
1975.  With  these  changes,  they  will 
continue  to  aid  in  the  orderly  marketing 
of  quality  manufacturing  grade  milk 
from  the  approximately  74,000  producers 
in  30  states. 

The  Department  is  revising  parallel 
document  "General  Specifications  for 
Dairy  Plants  Approved  for  USDA 
Inspection  and  Grading  Service."  This 
document  is  utilized  in  the  voluntary 
USDA  program  to  approve  plants  for 
official  grading  service. 

Public  Comments 

On  February  27, 1985,  the  Department 
published  a  notice  to  revise  the 
recommended  requirements  for  state 
adoption  (50  FR  7936-7938).  The  public 
comment  period  closed  July  1, 1985. 
Fourteen  comments  were  received. 
Seven  comments  supported  the 
revisions,  six  stipported  the  revisions 
with  suggested  changes,  and  one  was 
against  the  revisions. 

The  suggested  changes  were: 

1.  One  comment  requested  that  the 
standard  plate  count  for  manufacturing 
grade  milk  approximate  that  for  fluid 
grade  milk. 

Presently,  the  maximum  bacterial 
limit  for  individual  producer  Grade  A 


raw  milk  is  100,000  per  milliliter.  As 
provided  herein,  the  maximum  bacterial 
limit  for  individual  producer 
manufacturing  grade  milk  %vll]  be 
lowered  from  3  million  to  1  million  per 
milliliter.  At  this  time,  there  is  no 
indication  on  the  part  of  processor*, 
marketers  and  consumers  that  a 
maximum  limit  approaching  100.000  per 
milliliter  is  needed  for  the  production  of 
good  quality  manufactured  dairy 
products  for  today's  marketplace. 
Therefore,  the  Department  is  retaining 
this  revision  as  proposed. 

2.  Two  comments  requested  various 
changes  in  the  testing  for  abnormal  milk. 

(a)  Delete  the  Modified  Whiteside 
Test  as  an  acceptable  screening  test 

In  the  current  edition  of  Standard 
Methods  for  the  Examination  of  Dairy 
Products  (SMEDP),  this  test  method  is 
now  designated  as  one  that  is  being 
phased  out  and  is  being  superseded  by 
other  methods  that  have  been  used 
extensively  and  have  proven  to  be  more 
reliable.  The  Department  agrees  with 
the  suggestion  to  delete  this  method. 

(b)  Delete  the  California  Mastitis  Test 
as  an  acceptable  screening  test 

The  current  edition  of  SMEDP 
indicates  that  this  is  still  an  acceptaUe 
test  for  milk  of  individual  producers  or 
commingled  suppUes.  It  also  categorizes 
the  test  as  one  that  has  been  sub|ected 
to  a  thorough  evaluation,  has  been 
widely  used,  and  has  thereby 
demonstrated  its  value  by  extensive 
application.  Therefore,  the  Department 
is  retaining  this  test  as  an  acceptable 
screening  test 

(c)  Delete  the  Membrane  Fdto-  DMA 
Somatic  Cell  Count  as  an  acceptable 
confirmatory  test 

This  method  has  been  removed  as  a 
recognized  method  in  the  current  edition 
of  SMEDP.  Also,  the  sole  source  of  the 
reagents  used  in  the  test  has 
discontinued  production  of  the  reagents. 
The  Department  agrees  with  the 
suggestion  to  delete  this  method. 

(d)  Adopt  procedures  to  differentiate 
the  non-cell  particles  in  goat  milk  from 
cells  when  using  electronic  and  optical 
cell  counting  procedures. 

A  similar  request  was  considered  by 
the  1985  National  Conference  on 
Interstate  Milk  Shipments.  The  voting 
delegates  representing  state  regulatory 
agencies  unanimously  denied  the 
request.  Therefore,  the  Department 
believes  it  should  not  adopt  such 
changes  since  the  states  have  taken  tfiis 
action. 

3.  Two  comments  requested  the 
addition  of  a  requirement  for  the  testing 
of  producer  milk  for  added  water. 

The  Department  agrees  with  the 
suggestion  since  it  will  assist  in 
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preventing  the  contamination  and 
adulteration  of  milk  by  elimination  of 
added  water. 

4.  Two  comments  were  applicable 
only  to  the  revisions  in  the  companion 
document.  "General  Specifications  for 
Dairy  Plants  Approved  for  USDA 
Inspection  aiul  Grading  Service,"  and 
are  dealt  with  in  that  document 

The  one  comment  received  against  the 
revisions  was  based  on  current  costs  of 
producing  milk  and  religious  beliefs.  The 
Department's  surveillance  program  for 
the  state  in  which  this  producer  is 
located  has  determined  that  producers 
in  similar  situations  can  satisfactorily 
meet  the  revised  requirements. 

In  consideration  of  the  foregoing,  the 
Recommended  Requirements  for 
Manufacturing  Milk  is  amended  as 
follows: 

1.  In  Section  B2,  paragraph  (1)  >s 
revised  to  read  as  follows: 

Sec.  B2.  Terms  defined. 
(1)  hfilk.  The  term  "milk"  shall  faiclude 
the  following: 

(1)  Milk  is  the  lacteal  secretion, 
practically  free  from  colostrum, 
obtained  by  the  complete  milking  of  one 
or  more  healthy  cows. 

(2)  Goat  milk  is  the  lacteal  secretion, 
practically  free  from  colostrum, 
obtained  by  the  complete  milking  of  one 
or  more  healthy  goats.  Goat  milk  shall 
only  be  used  to  manufacture  dairy 
prcKJucts  that  are  legally  provided  for  in 
21  CFR  or  recognized  as  non- 
standardized  traditional  products 
normally  manufactured  from  goat  milk. 

(3)  Hie  word  "milk"  used  herein 
includes  only  milk  and  goat  milk  for 
manufacturing  purposes. 

2.  Section  Cl  through  C3(a)  is  revised 
to  read  as  follows: 

Sec.  Cl.  Basis.  The  quality 
classification  of  raw  milk  for 
manufacturing  purposes  from  all 
individual  producers  shall  be  based  on 
the  following:  organoleptic  examination 
(appearance  and  odor),  quality  control 
tests  for  sediment  content,  bacterial 
estimate,  somatic  cell  count,  and 
antibiotics. 

Sec  C2.  Appearance  and  odor.  The 
appearance  of  acceptable  raw  milk  shall 
be  normal  and  free  of  excessive  coarse 
sediment  when  examined  visually  or  by 
an  acceptable  test  procedure.  The  milk 
shall  not  show  any  abnormal  condition 
(including,  but  not  limited  to  curdled, 
ropy,  bloody  or  mastitic  condition),  as 
indicated  by  sight  or  other  test 
procedures.  The  odor  shall  be  &«sh  and 
sweet.  The  milk  shall  be  free  from 
objectionable  feed  and  other  off-odors 
that  would  adversely  affect  the  finished 
product 

Sea  C3.  Sediment  content 
classification.  Milk  shall  be  classified 


for  sediment  content  regardless  of  the 
results  of  the  appearance  and  odor 
examination  described  in  Sec.  C2.  as 
follows: 

The  USDA  Sediment  Standard 

No.  1  (acceptable)— not  to  exceed  0.50 
mg  or  equivalent 

No.  2  (acceptable) — not  to  exceed  1.50 
mg.  or  equivalent. 

No.  3  (probational.  not  over  10  days) — 
not  to  exceed  2.50  mg,  or  equivalent 

No.  4  (reject) — over  2.50  mg.  or 
equivalent 

(a)  Method  of  testing.  Methods  for 
determining  the  sediment  content  of  the 
milk  of  individual  producers  shall  be 
those  described  in  the  latest  edition  of 
Standard  Methods  for  the  Examination 
of  Dairy  Products.  Sediment  content 
shall  be  based  on  comparison  with 
appUcable  charts  of  the  United  States 
Sediment  Standards  for  Milk  and  Milk 
Products.  7  CFR  Part  58,  Subpart  T. 
SS  58.2728  through  58.2732. 

3.  Section  C4  is  revised  to  read  as 
follows: 

Sec.  C4.  Bacterial  estimate 
classification.  Kfilk  shall  be  classified 
for  bacterial  estimate  by  one  of  the 
following  methods: 


daniicaion 

plat*  court  or  pMi  loop  count 
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4.  Section  Cll  (a)  and  (d)  are  revised, 
and  a  new  subsection  (e)  is  added,  to 
read  as  follows: 

Sea  Cll.  Abnormal  milk. 

(a)  Mastitic  milk 

(1)  A  laboratory  examination  for  the 
presence  of  somatic  cells  shall  be  made 
on  all  patrons'  milk  at  least  4  times  in 
each  6-month  period  at  irregular 
intervals.  Samples  shall  be  analyzed  at 
an  official  laboratory  or  at  a  laboratory 
approved  by  the  State  regulatory 
agency. 

(2)  A  confirmatory  test  for  somatic 
cells  shall  be  done  when  a  herd  sample 
exceeds  any  of  the  following  screening 
test  results: 

(i)  California  Mastitis  Test — ^Weak 
Positive  (CMTH-). 

(ii)  Wisconsin  Mastitis  Test — WMT 
value  of  19  mm. 

(3)  The  conformatory  test  for  somatic 
cells  shall  be  performed  by  using  one  of 
the  following  procedures: 

(i)  Direct  Microscopic  Somatic  Cell 

Count  (Single  Strip  Procedure).  Pyronin 

Y — methyl  green  stain  shall  be  used  for 

goat  milk. 

(ii)  Electronic  Somatic  Cell  Count 

(iii)  Optical  Somatic  Cell  Count 


(4)  The  results  of  the  confirmatory  test 
for  somatic  cells  shall  be  the  official 
result 

(5)  Whenever  the  confirmatory 
somatic  cell  count  indicates  the 
presence  of  more  than  1,000,000  somatic 
cells  per  ml.,  the  following  procedures 
shall  be  applied: 

(i)  The  producer  shall  be  notified  with 
a  warning  of  the  excessive  somatic  cell 
count. 

(ii)  Whenever  two  of  the  last  four 
consecutive  somatic  cell  counts  exceed 
1,000,000  per  ml.  the  appropriate 
regulatory  authority  shall  be  notified 
and  a  written  notice  given  to  the 
producer.  This  notice  shall  be  in  effect 
so  long  as  two  of  the  last  four 
consecutive  samples  exceed  1,000,000 
per  ml. 

(8)  An  additional  sample  shall  be 
taken  after  a  lapse  of  3  days  but  within 
21  days  of  the  notice  required  in 
paragraph  (a)(5)(ii)  of  this  section.  If  this 
sample  also  indicates  a  high  somatic  cell 
count  the  patron's  milk  shall  be  rejected 
until  satisfactory  compliance  is 
obtained.  A  temporary  permit  may  be 
approved  by  the  regulatory  agency 
whenever  an  additional  sample  of  herd 
milk  is  tested  and  found  satisfactory. 
The  producer  shall  be  fully  reinstated 
when  three  out  of  four  consecutive  tests 
have  counts  of  1.000,000  or  less  somatic 
cells  per  ml.  The  samples  shall  be  taken 
at  a  rate  of  not  more  than  two  per  week 
on  separate  days  within  a  3-week 
period. 

(d)  Pesticides  and  herbicides. 
Composite  milk  samples  should  be 
tested  for  pesticides  and  herbicides  at  a 
frequency  which  the  regulatory  agency 
determines  to  be  adequate  to  protect  the 
consumer.  The  samples  shall  not  exceed 
established  Food  and  Drug 
Administration  limits. 

(e)  Added  water.  Individual  producer 
milk  samples  should  be  tested  for  added 
water  from  each  producer  at  a  frequency 
which  the  regiilatory  agency  determines 
to  be  adequate  to  protect  against  the 
addition  of  water  to  the  milk  supply. 

5.  Section  D  1  (b)^and  (c)  are  revised 
as  follows: 

Sec.  D  1.  Health  of  herd. 

(b)  Tuberculin  test  The  cows  shall  be 
located  in  a  Modified  Accredited  Area, 
an  Accredited  Free  State,  or  an 
Accredited  Free  Herd  as  determined  by 
the  U.S.  Department  of  Agriculture.  The 
goats  shall  be  located  in  States  meeting 
the  current  USDA  Uniform  Methods  and 
Rules  and  for  Bovine  Tuberculosis 
Eradication  or  an  Accredited  Free  Goat 
Herd.  If  the  animals  are  not  located  in 
such  areas,  they  shall  be  tested  aimually 
under  the  jurisdiction  of  the  aforesaid 
program.  All  additions  to  the  herd  shall 
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be  from  an  area  or  from  herds  meeting 
those  same  requirements. 

(c)  Brucellosis  test  The  cows  shall  be 
located  in  States  meeting  Class  B  status, 
or  Certified-Free  Herds,  or  shall  be 
involved  in  a  milk  ring  test  program  or 
blood  testing  program  under  the  current 
USDA  Brucellosis  Eradication  Uniform 
Methods  and  Rules.  All  additions  to  the 
herd  shall  be  from  a  State  or  from  herds 
meeting  these  same  requirements. 

(Agricultural  Marketing  Act  of  1946,  Sees. 
203.  205.  60  Stat  1087,  as  amended,  and  1090, 
as  amended:  7  U.S.C.  1622, 1624) 

Signed  at  Washington.  D.C.  on:  August  22. 
1985. 

William  T.  Manley, 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  85-20441  Filed  8-26-85:  8:45  am] 

BNJJNO  COOC  S410-<n-«l 


Plant  Variety  Protection  Advisory 
Board;  Meeting 

agency:  Agricultiiral  Marketing  Service. 

USDA. 

ACTKMC  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Plant  Variety 
Protection  Advisory  Board. 
date:  Tuesday,  September  24, 1985,  6:30 
a.m.  to  4:00  p.m.,  open  to  the  public. 
ADDRESS:  National  Agricultiu'al  Library 
Building,  Conference  Room  1400. 
Beltsville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Kenneth  H.  Evans,  Executive 

Secretary,  Plant  Variety  Protection 

Board,  National  Agricultural  Library 

Building.  Beltsville,  Maryland  20705 

(301/344-2518). 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  consist  of: 

(1)  Plant  variety  protection  operations, 

(2)  Plant  variety  protection  costs,  (3) 
Plant  variety  protection  fees,  (4) 
Grower's  exemption,  (5)  Other. 

Done  at  Washington.  D.C:  August  22, 1985. 
William  T.  Manley. 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  85-20440  Filed  8-26-85:  8:45  am) 
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COIMMISSION  ON  CIVIL  RIGHTS 

Utah  Advisory  Committee;  Agenda  and 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 
will  convene  at  7:30  p.m.  and  adjourn  at 


9:30  p.m.  on  September  12, 1985,  at  the 
Downtown  Holiday  Inn,  230  W.  600 
South.  Beehive  Room.  Salt  Lake  City. 
UT.  The  purpose  of  the  meeting  is  to 
discuss  plans  for  for  FY86  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  John  Florez,  or 
William  Muldrow,  Acting  Director  of  the 
Rocky  Mountain  Regional  Office  at  (303) 
844-2211,  (TDD  303/844-3031). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  D.C.  August  21. 
1985. 

Bert  Silver. 

Assistant  Staff  Director  for  Regional  Program. 
[FR  Doc.  85-20464  Filed  8-26-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[OrdOTNaSII] 

Resolution  and  Order  Approving  the 
Application  of  the  City  and  County  of 
Denver,  CO,  for  •  Foreign-Trade  Zone 
In  Denver 

Proceedings  of  the  Foreign-Trade  Zones 
Board.  Washington,  D.C 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  resolution  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  City  and  County  of  Denver,  Colorado, 
hied  with  the  Foreign  Trade  Zones  Board  (the 
Board)  on  November  1, 1964,  requesting  a 
grant  of  authority  for  establishing,  operating, 
and  maintaining  a  general-purpose  foreign- 
trade  zone  in  Denver,  Colorado,  within  the 
Denver  Customs  port  of  entry,  the  Board, 
flnding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the 
Board's  regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest,  approves 
the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  tliis  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 


Secretary.  Further,  the  grantee  shall  noUfy 
the  Board's  Executive  Secretary  for  approval 
prior  to  the  commencement  of  any 
manufacturing  operation  within  the  cone.  The 
Secretary  of  Commerce,  as  Chiarman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  To  Establish.  Operate,  and 
Maintain  a  Foreign-Trade  Zone  in 
Denver,  Colorado 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  'To 
provide  for  the  establishment  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  die  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act). 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  City  and  County  of 
Denver,  Colorado  (the  Grantee)  has 
made  application  (filed  November  1. 
1984,  Docket  No.  50-84. 49  FR  45201)  in 
due  and  proper  form  to  the  Board. 
requesting  the  establishment  operation 
and  maintenance  of  a  foreign-trade  zone 
in  Denver,  within  the  Denver  Customs 
port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  fuU 
opportimity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  123  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  appUcation 
in  Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  thougjh 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  &om  Federal  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  througjiout 
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the  foreign-trade  zone  site  in  the 
performance  of  their  ofRcial  duties. 

The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  hability  for 
Injury  or  damage  to  the  person  ot 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

irhe  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington.  D.C..  this  16th  day  of 
August  1985,  pursuant  to  Order  of  the 
Board. 

Foreign-Trade  Zones  Board. 

Malcolm  Baltfaig*. 

Chairman  and  Executive  Officer. 

Attest: 
|ohn  ).  Da  Ponte.  Jr.. 
Executive  Secretary. 
[FR  Doc  85-20423  Filed  8-28-8S:  8:45  am] 
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International  Trad*  Administration 

[A-351-507] 

MaNMbte  Iron  PifM  Fittings  From 
BrazH;  Initiation  of  Antidumping  Duty 
Investigation 

AQCNCV:  International  Trade 
Administration,  Import  Administration. 
Conmierce. 
action:  Notice. 


;  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
malleable  iron  pipe  fittings  from  Brazil 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product  are 
causing  material  injury,  or  threaten 
material  injuryT  to  a  United  States 
indostry.  |f  this  investigation  proceeds 
normally;  the  ITC  will  make  its 


preliminary  determination  on  or  before 
September  16, 1985,  and  we  will  make 
ours  on  or  before  January  7, 1988. 
EFFECTIVE  DATE:  August  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Simonetti;  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  D.C.  20230;  telephone:  (202) 
377-4198. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  Jidy  31. 1985.  we  received  a 
petition  in  proper  form  filed  by  the  Cast 
Iron  Pipe  Fittings  Committee,  an  ad  hoc 
organization  of  domestic  manufacturers 
of  malleable  iron  pipe  fittings.  In 
compliance  with  the  filing  requirements 
of  {  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36),  the  petition  alleges  that 
imports  of  the  subjects  merchandise 
from  Brazil  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  United  States  price  was 
developed  from  sale  offers  by  the 
Brazilian  manufacturer's  exclusive  U.S. 
distributor.  The  price  was  determined 
by  reference  to  a  U.S.  price  list  less 
discounts.  Petitioner  also  made 
deductions  for  distributor  markup, 
ocean  freight  and  insurance,  and  U.S. 
inland  fr«i^t  Petitioner  selected  prices 
for  V^  inch  black  and  Vi  inch 
galavanized  ell  for  margin  calculations. 

Foreign  market  value  was  derived  by 
two  methods.  First,  petitioner  presented 
an  April  3, 1983  price  list  for  a  Brazilian 
manufacturer  which  has  been 
represented  as  a  home  market  price  list 
The  actual  price  is  alleged  to  be 
discounted  from  the  list  price.  The  prices 
were  adjusted  by  the  ratio  of  ORTN 
indices  (Obrigacoes  Reajustaveis  do 
Tesouro  Nacional  or  National  Treasury 
Readjustable  Bonds)  for  April  1983  and 
November  1984.  The  prices  were  further 
reduced  to  refiect  the  internal  value 
added  tax.  Although  the  petition  states 
that  the  November  exchange  rate  was 
used,  the  October  1. 1984  rate  was 
actually  used.  We  have  adjusted 
petitioner's  alleged  dumping  margins  by 
using  the  November  15, 1984  exchange 
rate.  The  second  method  of  establishing 
foreign  market  value  was  using  a  U.S. 
producer's  cost  of  production  with 
adjustments  for  cost  differences  in 
certain  production  inputs  in  Brazil. 
Petitioner  added  the  statutory  minimums 
of  ten  percent  of  the  production  cost  for 


general  expenses  and  eight  percent  for 
profit.  Packing  costs  were  also  added 
and  were  based  on  actual  expenses  of  a 
U.S.  producer.  Using  these  figiu^s  as 
modified  above,  petitioner  found 
apparent  dumping  margins  of  8.8  percent 
of  14.48  percent  when  foreign  market 
value  was  based  on  adjusted  production 
costs  and  dumping  mai^ns  of  53.6 
percent  to  61.7  percent  when  home 
market  prices  were  used  for  foreign 
market  value. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  die 
allegations  necessary  for  the  inidation 
of  an  antidumping  duty  investigation 
and  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on 
malleable  iron  pipe  fittings  from  Brazil 
and  have  found  that  it  meets  the 
requirements  of  section  721(b)  of  the 
Act  Therefore,  in  accordance  with 
section  732  of  the  Act  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  malleable  iron  pipe 
fittings  form  Brazil  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  January  7, 1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  malleable  cast 
iron  pipe  fittings,  advanced  in  condition 
by  operations  or  processes  subsequent 
to  the  casting  process  other  than  with 
grooves,  or  if  not  advanced,  or  cast  iron 
other  than  alloy  cast  iron,  as  provided 
for  in  items  610.7000  and  610.7400  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 

NotificatioD  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivilege  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Detecmination  by  ITC 

The  ITC  will  determine  by  September 
16, 1985,  whether  there  is  a  reasonable 


indictation  that  imports  of  malleble  iron 
pipe  fittings  from  Brazil  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 

GUbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  fmport 

Administration. 

August  20, 19B5. 

[FR  Doc.  85-20392  Filed  5-26-85:  8:45  am] 

MLLMO  COOC  SSIO-OS-M 

[A-S80-507] 

Malleable  Iron  Pipe  Fittings  From 
Korea;  Initiation  of  Antidumping  Duty 
Investigation 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
malleable  iron  pipe  fittings  from  Korea 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  in^)orts  of  this  product  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  it 
preliminary  determination  on  or  before 
September  16, 1985,  and  we  will  make 
ours  on  or  before  January  7. 1986. 
EFFECTIVE  DATE:  August  27, 1985. 
FOR  FUTHER  INFORMATION  CONTACT: 
Arthur  Simonetti;  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone:  (202] 
377-4198. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  July  31, 1985.  we  received  a 
petition  in  proper  form  filed  by  the  Cast 
Iron  Pipe  Fittings  Committee,  an  ad  hoc 
organization  of  domestic  manufactiirers 
of  malleable  iron  pipe  fittings.  In 
compliance  with  the  filing  requirements 
of  S  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36),  the  petition  alleges  that 
imports  of  the  subject  merchandise  from 
Korea  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
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value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act],  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  United  States  price  was 
derived  from  two  sources,  offers  for  sale 
by  Korean  manufacturers  to  U.S. 
manufacturers  and  offers  for  sale  by 
U.S.  distributors  of  Korean  fittings.  For 
the  first  source,  petitioner  used  price 
quotes  per  ton  of  iron  pipe  fittings  and 
converted  this  to  a  per  piece  price  for  Vi 
inch  black  ell  and  Vt  inch  galvanized  ell. 
The  per  ton  quote  was  assumed  to  be 
FOB.  Also  used  were  GIF  price  offers  for 
V^  inch  black  ell  and  ¥t  inch  galvanized 
ell  with  deductions  for  ocean  freight  and 
insurance.  The  second  source  was  a  U.S. 
price  list  for  Korean  fittings  with 
discounts  based  on  specific  offers  for 
sale.  Petitioner  also  made  deductions  for 
distributor  markup,  fi-eight  and 
insurance,  import  duty,  and  U.S.  inland 
freight. 

Petitioner  was  unable  to  obtain  home 
market  or  third  country  price  data  and 
therefore  calculated  foreign  market 
value  on  the  basis  of  costs  of  production 
as  reported  to  the  petitioner  by  a  U.S. 
producer  with  adjustments  for  cost 
differences  in  certain  production  inputs 
in  Korea.  Petitioner  added  the  statutory 
minimums  of  ten  percent  of  the  costs  for 
general  expenses  and  eight  percent  for 
profit.  Packing  costs  were  added  and 
were  based  on  actual  expenses  of  a  U.S. 
producer.  Using  these  figures,  petitioner 
alleges  dumping  margins  ranging  from 
41.9  percent  to  109  percent  when  offers 
by  Korean  manufacturers  are  the  basis 
for  U.S.  price  and  dumping  margins 
ranging  from  51.2  percent  to  123.3 
percent  when  U.S.  prices  are  derived 
from  U.S.  distributors  of  Korean  fittings. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on 
malleable  iron  pipe  fittings  from  Korea 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  %vith 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investgation  to 
determine  whether  malleable  iron  pipe 
fittings  from  Korea  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value. 

If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  January  7. 1986. 


Scope  of  Investigatioa 

Hie  products  covered  by  tliis 
investigation  are  certain  malleable  cast 
iron  pipe  fittings,  advanced  in  conditioo 
by  operations  or  processes  subseqooit 
to  the  casting  process  other  than  with 
grooves,  or  if  not  advanced,  of  cast  iroo 
other  than  alloy  cast  iron,  as  provided 
for  in  items  6ia7000  and  6ia7400  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  as 
to  notify  the  ITC  of  tiiis  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determinatioo.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  Hifi'ln^  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administratioa. 

Preliminafy  DetenmnatioB  by  ITC 

The  ITC  will  determine  by  September 
16, 1985,  whether  there  is  a  reasonable 
indication  that  imports  of  malleable  iroo 
pipe  fittings  from  Korea  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate:  othowise. 
it  will  proceed  according  to  the  statutory 
procedures. 
GUiMftB. 


Acting  Deputy  Assistant  Secretcxyfar  bapoit 

Administration. 

August  2a  1985. 

[FR  Doc  85-20383  Filed  8-25-85: 8c45  am| 
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Malleable  and 

Pipe  Fittings  Froin  Tahvan; 

Antidumping  Duty  InvestlgBtiowa 

AQENCV:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  On  the  basis  of  petitions  filed 

in  proper  form  with  the  United  States 
Department  of  Conunerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whetiier 
malleable  and  nonmalleable  cast  iron 
pipe  fittings  (pipe  fittings]  from  Taiwan 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  then  foir  value.  Tbe 
malleable  pipe  fittings  petition  also 
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contains  an  allegation  of  sales  at  less 
than  the  cost  of  production,  as  well  as 
an  allegation  of  critical  circumstances. 
We  are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  these  investigations  proceed 
normally,  the  FTC  will  make  its 
prehminary  determination  on  or  before 
September  16, 1985,  and  we  will  make 
ours  on  or  before  January  7, 1986. 
EFFlCTtVE  date:  August  27. 1985. 

FOn  RMTHER  INFORMATION  CONTACT: 

Arthur ).  Simonetti;  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  20230;  telephone:  (202) 
377-4198. 
SUPPLEMENTARY  INFORMATION: 

The  Petitions 

On  July  31, 1985,  we  received  petitions 
in  proper  form  filed  by  the  Cast  Iron 
Pipe  Fittings  Committee.  In  compliance 
with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petitions  alleged  that 
imports  of  the  subject  merchandise  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  %vithin  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  unjury,  to  a  United  States 
industry.  The  malleable  pipe  fittings 
petition  also  alleges  that  sales  of  the 
subject  merchandise  are  being  made  at 
less  than  the  cost  of  production,  and  that 
critical  circumstances  exist. 

In  the  case  of  malleable  iron  pipe 
fittings,  the  petitioner  based  the  United 
States  price  on  two  types  of  information 
relating  to  the  U.S.  prices.  The  first  is 
based  on  unsolicited  direct  sales  offers 
by  two  Taiwanese  producers. 
Deductions  were  made  for  list  price 
discounts,  U.S.  Customs  duties,  ocean 
freight  and  insurance.  The  second  type 
of  information  is  based  on  the  sales 
offers  made  by  U.S.  distributors  of 
Taiwanese  malleable  pipe  fittings. 
Deductions  were  made  for  list  price 
discounts,  distributor  markup,  U.S. 
inland  freight,  U.S.  Customs  duties, 
ocean  freight  and  instu-ance.  The 
petitioner  based  forgeign  market  value 
of  malleble  iron  pipe  fittings  on  home 
market  prices  in  Taiwan  which  they 
adjusted  for  discounts.  They  also 
calculated  foreign  market  value  based 
on  U.S.  production  and  packing  costs, 
adjusted  for  known  differences  in 


corresponding  Taiwanese  inputs,  as 
well  as  the  statutory  minimums  for 
general  expenses  and  profit.  The 
petitioner  also  alleges  that  sales  of 
malleable  iron  pipe  fittings  in  Taiwan 
are  being  made  at  less  than  the  cost  of 
production.  This  allegation  is  based  on  a 
comparison  of  information  developed 
regarding  the  costs  of  producing 
malleable  iron  pipe  fittings  in  Taiwan  to 
net  home  market  prices.  The  petitioner 
also  alleges  that  critical  circumstances 
exist. 

Based  on  the  comparison  of  these 
values,  petitioner  alleges  dumping 
margins  of  between  39%  and  217%.  The 
petitioner  based  the  United  States  price 
for  nonmaileable  iron  pipe  fittings  on  an 
offer  made  by  a  U.S.  distributor  of 
Taiwanese  nonmaileable  pipe  fittings. 
Deductions  were  made  for  the 
distributor  markup  and  for  ocean  fi^ight 
and  insurance.  Foreign  market  value  of 
nonmaileable  iron  pipe  fittings  is  based 
upon  U.S.  production  and  packing  costs, 
adjusted  for  known  differences  in 
Taiwanese  costs,  as  well  as  the 
statutory  minimums  for  general 
expenses  and  profit. 

Based  on  the  comparison  of  these 
values,  petitioner  alleges  dumping 
margins  of  between  12%  and  18.9%. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petitions  on 
malleable  and  nonmaileable  cast  iron 
pipe  fittings  from  Taiwan  and  have 
found  that  they  meet  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
malleable  and  nonmaileable  pipe  fittings 
from  Taiwan  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  In  the  case  of  malleable  pipe 
fittings,  we  will  also  determine  whether 
there'are  sales  at  less  than  the  cost  of 
production.  If  our  investigations  proceed 
normally  we  will  make  our  preliminary 
determinations  by  January  7, 1986. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  certain  malleable  cast 
iron  pipe  fittings  and  certain 
nonmaileable  cast  iron  pipe  fittings. 
Malleable  pipe  fittings  are  advanced  in 
condition  by  operations  or  processes 
subsequent  to  the  casting  process  other 
than  with  grooves,  or  if  not  advanced,  of 


cast  iron  other  than  alloy  cast  iron,  as 
provided  for  in  items  610.7000  and 
610.7400  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 
Nonmaileable  pipe  fittings  are  certain 
cast  iron  pipe  fittings,  not  malleable,  not 
grooved,  of  cast  iron  other  than  alloy 
cast  iron  and  other  than  for  use  with 
cast  iron  soil  pipe,  as  provided  for  in 
items  610.6240  and  610.6500  of  the 
TSUSA. 

Allegation  of  Critical  Circumstances 

Petitioners  allege  that  critical 
circumstances  exist  with  respect  to 
imports  of  malleable  pipe  fittings  from 
Taiwan.  We  will  determine  whether 
critical  circumstances  exist  with  respect 
to  these  imports  in  our  preliminary  and 
final  determinations. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfidential  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  confidential  information 
in  our  files,  provided  it  confirms  that  it 
will  not  disclose  such  information  eitehr 
publicly  or  under  an  administrative 
protective  order  without  the  consent  of 
the  Deputy  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
16, 1985,  whether  there  is  a  reasonable 
indication  that  imports  of  malleable  and 
nonmaileable  iron  pipe  fittings  from 
Taiwan  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  its  determinations  are 
negative,  the  investigations  will 
terminate;  otherwise,  they  will  proceed 
according  to  statutory  procedures. 
Gilbert  B.  Kaplan, 

A  cting  Deput  A  ss  is  taut  Secretary  for  Import 
Administration. 
August  20. 1985. 
[PR  Doc  8S-20394  Filed  8-26-85:  8:45  am) 
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StK>rt  Supply  Review  on  Certain 
Carpet  Nails;  Request  for  Comments 

AQFNCv:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

ACTION:  Notice  of  request  for  comments. 

summary:  The  Department  of 
Conunerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
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determination  under  Paragraph  6  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  small  machine-quality 
carpet  nails  used  in  the  manufacture  of 
tacldess  stips  for  the  installation  of 
carpet. 

EFFBCnve  DATE  Comments  must  be 
submitted  no  later  than  September  6, 
1985. 


:  Send  all  comments  to  Joseph 
A.  Spetrini.  Director.  Office  of 
Agreements  Compliance.  Import 
AdministratioQ.  U.S.  Department  of 
Commerce.  14th  and  Constitution  Ave. 
NW.  Washington.  DC  2023a  Room  309a 
FOR  FUNTHBt  INFORMATION  CONTACT: 
Holly  A.  Kuga.  Office  of  Agreements 
Compliance,  Import  Administratioa  US. 
Department  of  Commerce,  14th  and 
Constitution  Ave.  NW.  Washington.  DC 
20236.  Room  3709,  (202)  377-1102. 
SUPPLEMENTARY  INFORMATION: 
Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provides  that  if 
the  U.S.  "...  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  United 
States  of  America  for  a  particular 
category  or  sub-category  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  additional 
tonnage  shall  be  allowed  for  such 
category  or  sub-category  .  .  ." 

We  have  received  a  short  supply 
request  for  the  following  types  and  sizes 
of  nails: 

(1)  Pin  Nails,  bright  finished, 
conforming  to  AISI  standards  C  1010  or 
C  1008,  in  the  following  dimensions:  (a) 
•%i  inch  in  length,  16%  gauge,  with  a 
head  size  of  hi  inch:  and  (b)  V^  inch 
length.  16  V4  gauge,  with  a  head  size  of  % 
inch. 

(2)  Ring  Shank  Nails,  bright  finished 
conforming  to  AISI  standards  C 1010  or 
C  1008.  in  the  following  dimensions:  % 
inch  in  length  14V^  gauge,  with  a  head 
size  of  yj8  inch. 

(3)  Temper  Hardened  Concrete  Nails, 
bright  finished,  conforming  to  AISI 
standards  C  1040  or  C 1045,  in  the 
following  dimensions:  (a)  "Vie  inch  in 
length,  12  gauge,  with  a  head  size  of  %* 
inch:  and  (b)  '%4  inch  in  length,  10 
gauge,  with  a  head  size  of  %  inch. 

These  products  are  used  in  the 
manufacture  of  tackless  strips  for  the 
installation  of  carpet. 

Parties  interested  in  commenting  on 
any  of  these  products  should  send 
written  comments  as  soon  as  possible, 
and  no  later  than  ten  days  from 
publication  of  this  notice.  Comments 
should  focus  on  the  economic  factors 


involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  lable  the 
business  proprietary  portion  of  the 
submission  and  also  include  with  it  a 
submission  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit. 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  B-099  at  the  above 
address. 

Dated:  August  2a  1885. 
GUbMt  B.  Kapln. 

Acting  Depaty  Aasistorrt  Secretary  for  Import 

Administration. 

(FR  Doc.  85-20425  Filed  8-2»-«S:  8:45  am] 
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Short  Supply  Review  on  Certain 
Stainless  Steel  Wire,  Requeet  for 
Comntents 

AOENCY:  International  Trade 

Administration.  Import  Administration, 

Commerce. 

action:  Notice  of  request  for  comments. 

SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  stainless  steel  wire  in 
coil  form  used  in  the  manufactiu-e  of 
tape  guide  pins  for  video  tape  cassettes. 
effective  date:  Comments  must  be 
submitted  no  later  than  ten  days  from 
publication  of  this  notice. 

ADDRESS:  Send  all  comments  to  Joseph 
A.  Spetrini.  Director.  Office  of 
Agreements  compliance.  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave. 
NW.  Washington,  DC  20230,  Room  3009. 

FOR  FURTHER  INFORMATION  CONTACT 

Holly  A.  Kuga,  Office  of  Agreements 
Compliance,  Import  Administration,  U.S. 
Department  of  Commerce,  14fh  and 
Constitution  Ave.  NW,  Washington.  DC 
20230,  Room  3709,  (202)  377-1102. 
SUPPLEMENTARY  INFORMATION: 
Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provides  that  if 
the  U.S.  "...  determines  that  because 
of  abnormal  supply  or  demand  factors.' 
the  United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  United 
States  of  America  for  a  particular 
catejiory  or  sub-category  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  additional 


tonnage  shall  be  allowed  for  sodi 
category  or  snb-category  ..." 

We  have  received  a  short  supply 
request  for  stainless  steel  wire  in  coil 
form,  conforming  to  AISI  standard  303. 
with  diameters  ranging  from  i)945  to 
.0955  inch  and  .1025  to  .1035  inch. 

These  products  are  used  in  the 
manufacture  of  tape  guide  pins  for  video 
tape  cassettes. 

Parties  interested  in  commenting  on 
these  products  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  bam  pubbcation  of 
this  notice.  Comments  siioald  focus  on 
the  economic  factors  invtrived  in 
granting  or  denying  this  requesL 

Commerce  will  maintain  this  request 
and  all  conunents  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portioa  of  the 
submission  and  also  include  with  it  a 
submission  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  UoiL 
Import  Administratioa,  U.S.  Department 
of  Commerce.  Room  B-099  at  Die  above 
address. 

Dated:  August  20. 1985. 
GUbert  B.  Kafiam. 

Acting  Depaty  Asgtstant  Secretary  (or 

Administration. 

[FK  Doc  85-20426  Filed  8-28-aS:  M6  aai] 

anXMG  COOE  361ft-«».« 


National  I 
Administration 


Gulf  of  Hexico  «id  South 
Rshery  ManaQement  CoundBt 
Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Gulf  of  Mexico  and  South 
Atlantic  Fishery  Management  Councils 
will  convene  public  meetings  as  foUowK 

Gulf  of  Mexico  and  Sooth  Atlantic 
Fishery  Management  Councils'  Spiny 
Lobster  Advimry  Panel  Membu* 

The  above  councils  will  convene  their 
Spiny  Lobster  Advisory  Panel  members. 
September  5, 1985,  from  8  a jn.  to  5  p.m.. 
at  the  Marathon  Inn.  Mile  Marker  S< 
U.S.  Hi^way  1.  Marathon,  FL  to:  (1) 
Review  Council  activity  on  the  Spiny 
Lobster  Fishery  Management  Plan 
(FMP),  (2)  review  the  Florida 
Department  of  Natural  Resource's 
research  on  alternative  baits  and  escape 
gaps,  (3)  review  limited  entry  options  for 
the  lobster  fisherj',  and  (4)  review 
proposed  changes  in  spiny  lobster 
regulations. 
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JMI 


Gulf  of  Mexico  Fishery  Management 
Council  and  its  Committees 

The  above  Council  will  convene  to: 
Discuss  the  Gulf  of  Mexico  butterfish 
fishery,  (2)  review  the  response  to  the 
Inspector  General's  report,  (3)  consider 
establishing  a  Council  liaison  office  in 
Washington.  D.C..  (4)  discuss  NMFS/ 
NOAA  action  on  the  Mackerel  FMP 
amendment,  and  (5)  discuss  the  status 
report  on  the  Shrimp  and  Swordflsh 
FMPs. 

The  Council  meeting  will  convene  at  8 
a.m.,  September  11, 1965,  and  recess  at 
approximately  5  p.m.;  reconvene  on 
September  12.  at  8  a.m.  and  adjourn  at 
approximately  noon.  The  Council's 
Committee  meetings  will  be  held 
September  9-10, 1985.  All  public 
meetings  will  take  place  at  the  Le 
Pavilion  Hotel,  Poydras  at  Baronne, 
New  Orleans,  LA.  For  further 
information  contact  Wayne  E.  Swingle, 
Executive  Director,  Gulf  of  Mexico 
Fishery  Management  Council,  Lincoln 
Center,  Suite  881,  5401  West  Kennedy 
Boulevard,  Tampa,  FL  33609;  telephone 
(813)  228-2815. 

Dated:  August  21. 1985. 
Richard  B.  Roe, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-20411  Filed  8-28-85;  8:45  am] 

BIUJNQ  COOE  3S10-22-M 


Mkt-Atlantic  Fishery  Management 
Council,  Public  Meeting 

AOENCV:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
The  Mid-Atlantic  Fishery 
Management  Council's  Scientific  and 
Statistical  Committee  will  convene  a 
public  meeting,  August  27, 1985,  at  the 
Best  Western  Airport  Inn,  Philadelphia 
International  Airport,  Philadelphia,  PA 
(telephone:  215-365-7000),  to  discuss  the 
surf  clam  and  ocean  quahog  fishery, 
formulation  of  a  Bsheries  management 
primer,  aa  well  as  other  fishery 
management  matters.  For  further 
information  contact  John  C.  Bryson. 
Executive  Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115, 
Federal  Building.  300  South  New  Street. 
Dover,  DE 19901;  telephone:  (302}-674- 
2331. 

Dated:  August  21, 1985. 

Rkhaid  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-20412  Filed  8-28-85:  8:45  am] 

MtUNQ  CODE  N10-22-M 


Natlonal  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Caicol,  Inc. 

The  National  Technical  Information 
Service,  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  CalcoI, 
Inc..  having  a  place  of  business  in 
Cleveland,  Ohio,  an  exclusive  license  to 
manufacture,  use  and  sell  products 
embodied  on  the  invention  entitled 
"Synthesis  of  Methotrexate"  U.S.  Patent 
No.  4,060.325  and  on  the  invention 
"Synthetic  Vinblastine  and  Vincristine 
Derivatives"  U.S.  Patent  No.  4,144,237; 
and  a  license  to  all  of  NTIS'  rights  in  the 
patented  invention  entitled  "Enzyme 
Resistant  Opiate  Pentapeptides,"  U.S. 
Patent  No.  4,371,463.  The  patent  rights  in 
these  inventions  have  been  or  will  be 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  licenses  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  Part  404.  The  proposed 
hcenses  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  licenses  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
material  relating  to  the  proposed 
licenses  must  be  submitted  to  the  Office 
of  Federal  Patent  Licensing,  NTIS,  Box 
1423,  Springfield,  VA  22151. 
Douglas  |.  Campion, 
Office  of  Federal  Patent  Licensing, 
Department  of  Commerce,  National  Technical 
Information  Service. 

(FR  Doc.  85-20406  Filed  8-28-85:  8:45  am] 

MLUNQ  CODE  3S10-04-M 


COMMODITY  RJTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade;  Proposed 
Amendments  Relating  to  the 
Government  Natlonal  Mortgage 
Association-ll  Futures  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  Chicago  Board  of  Trade 
("CBT'  or  "Exchange")  has  submitted  a 
proposal  to  replace  the  current 
procedure  for  delivery  of  the  imderlying 
instrument  with  a  cash  settlement 
mechanism  for  the  Government  National 
Mortgage  Association-II  ("GNMA-II") 
futures  contract.  The  Commodity 


Futures  Trading  Commission 
("Commission")  has  determined  that  the 
proposed  cash  settlement  mechanism  is 
of  major  economic  significance  and  that, 
accordingly,  publication  of  that  proposal 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  should  be  received  on 
or  before  September  26, 1985. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  D.C.  20581. 
Reference  should  be  made  to  the  CBT 
GNMA-II  contract. 

SUPPLEMENTARY  INFORMATION:  The  CBT 

is  proposing  to  amend  its  GNMA-II 
futures  contract.  The  CBT  has  proposed 
to  replace  the  current  physical  delivery 
procedure  for  the  GNMA-II  contract 
with  a  cash  settlement  mechanism.  The 
Exchange  has  also  proposed  to  change 
the  last  trading  day  from  the  eighth 
business  day  prior  to  the  last  business 
day  of  the  delivery  month  to  two 
business  days  prior  to  the  third 
Wednesday  of  the  delivery  month. 
Under  the  proposed  amendments,  the 
contract  name  would  change  from  its 
current  title  to  "Government  National 
Mortgage  Association  (GNMA)  futures 
contract."  The  Exchange  submits  that  a 
cash  settlement  delivery  system  would 
ensure  that  the  GNMA  futures  contract 
tracks  current  production  GNMA 
certificates,  which  would  enable  cash 
market  participants  to  hedge  their 
interest-rate  risks.  Further,  the  CBT 
maintains  that  the  proposed  change  to 
cash  settlement  would  eliminate 
concerns  about  deliverable  supply, 
providing  an  uncomplicated  delivery 
mechanism  which  would  be  practical  for 
all  cash  and  futures  market  participants. 
In  addition,  the  Exchange  states  that  a 
cash  settled  contract  would  improve  the 
liquidity  of  the  GNMA  contract 
throughout  the  delivery  month. 

In  accordance  with  section  5a(12)  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
7a(12)  (1982),  the  Commission  has 
determined  that  the  proposal  submitted 
by  the  CBT  concerning  cash  settlement 
procedures  for  its  GNMA-II  futures 
contract  is  of  major  economic 
significance  because  of  the  potential 
effect  on  the  hedging  utility  and  pricing 
of  the  contract.  Accordingly,  the 
principal  amendments  being  proposed 
by  the  CBT,  which  would  replace 
current  contract  specifications,  are 
printed  below: 


2009.01    Last  Day  of  Trading— The 
last  day  of  trading  GNMA  futures 
contracts  shall  be  the  second  business 
day  preceding  the  third  Wednesday  of 
the  delivery  month.  If  the  third 
Wednesday  is  not  a  Federal  Reserve 
Bank  of  New  York  business  day,  the  last 
day  of  trading  shall  be  two  business 
days  preceding  the  first  business  day 
immediately  preceding  the  third 
Wednesday  of  the  month.  Any  contracts 
remaining  open  must  be  settled  as 
provided  in  Regulation  2042.01  after 
trading  in  such  contracts  has  ceased. 
*        •        •        •        • 

2036.01    Standards— 

(1)  The  contract  grade  shall  be  a  value 
equal  to  $1000.00  times  the  GNMA 
Survey  Price  on  the  last  day  of  trading. 
Deliveries  shall  be  settled  through 
normal  variation  margin  procedures  on 
the  basis  of  the  Survey  Price,  which  is 
the  average  price  of  GNMAs  with  the 
Designated  Coupon  and  GNMAs  with  a 
coupon  which  is  next  lowest  to  the 
Designated  Coupon  divided  by  their 
respective  conversion  factors. 

The  "Designated  Coupon"  shall  be  a 
National  Coupon  determined  in 
accordance  with  section  (3)  of  this 
Regulation.  "National  Coupons"  shall  be 
coupons  at  which  major  GNMA 
productions  occurs;  National  Coupons 
shall  be  at  .5%  intervals  below  15%  and 
at  1%  intervals  above  15%.  (A  list  of 
National  Coupons  is  contained  in 
Appendix  20A.)  The  Board  reserves  the 
right  to  increase  the  number  of  coupons 
eligible  to  be  National  Coupons,  should 
market  conditions  warrant. 

The  "Survey  Price"  shall  be 
determined  on  the  basis  of  a  survey  of 
dealers  conducted  in  accordance  with 
section  (5)  of  this  Regulation.  The 
conversion  factor  for  any  GNMA 
coupon  shall  be  the  price  at  which  it 
would  have  the  equivalent  yield  of  an 
8*  GNMA  ($1  face  value)  when 
calculated  at  par  (7.955%)  according  to 
GNMA  yield  tables  prepared  by  the 
Financial  Publishing  Company  of 
Boston.  Massachusetts  (rounded  to  four 
decimal  places),  assuming  a  30  year 
mortgage  prepaid  in  12  years. 

(2)  The  Association  shall  select  at 
random  15  reference  dealers  from  a  list 
of  no  fewer  than  20  participating  GNMA 
dealers  for  each  coupon  survey  and 
each  price  survey.  If  a  surveyed  dealer 
fails  to  provide  price  quotations  or 
coupon  information  in  a  timely  manner 
the  Association  shall  replace  that  dealer 
with  another  dealer  randomly  selected 
from  the  list  of  reference  dealers. 
Reference  dealers  shall  be  major  GNMA 
dealers  designated  at  the  beginning  of 
every  year  by  the  Board  or  Committee 
authorized  by  the  Board. 
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(3)  The  Association  shall  conduct  a 
survey  of  the  reference  dealers  at  2:00 
p.m.  Chicago  time  on  the  first  business 
day  30  calendar  days  prior  to  the  last 
day  of  trading  in  the  delivery  months  in 
the  March  quarteriy  cycle  to  determine 
the  Designated  Coupon.  The  GNMA 
Designated  Coupon  shall  be  that  GNMA 
National  Coupon  which  a  majority  of 
the  15  surveyed  GNMA  dealers  specify 
as  the  highest  GNMA  coupon  trading  at 
or  below  100  (par)  on  the  bid  side  as 
determined  by  the  survey  conducted  by 
the  Board  of  Trade.  The  Designated 
Coupon  in  effect  for  any  delivery  month 
shall  be  the  most  recent  Designated 
Coupon  determined  at  least  30  days 
prior  to  settlement  in  such  a  survey. 

The  results  of  the  survey  which 
determines  the  Designated  Coupon  and 
the  GNMA  coupon  which  is  next  lowest 
to  the  Designated  Coupon  shall  be 
released  by  the  Board  of  Trade  after  3:00 
p.m.  Chicago  time  on  the  day  of  the 
coupon  survey. 

(4)  On  the  last  day  of  trading  the 
Association  shall  conduct  a  price  survey 
at  the  close,  1:00  p.m.  Chicago  time.  The 
Association  shall  randomly  select  15 
reference  dealers  and  request  a  bid 
price  quotation  for  the  Designated 
Coupon  and  a  bid  price  quotation  for  the 
GNMA  with  a  National  Coupon  which  is 
the  next  lowest  to  the  Designated 
Coupon.  From  these  quotations,  the 
Association  shall  compute  an  average 
(rounded  to  the  nearest  1/32)  for  both 
the  Designated  Coupon  and  the  GNMA 
National  Coupon  which  is  next  lowest  to 
the  Designated  Coupon.  The  average 
price  for  each  coupon  shall  include  the 
middle  nine  quotations,  and  not  include 
the  three  highest  or  the  three  lowest 
price  quotations. 

(5)  The  GNMA  Survey  Price  shall  be 
the  average  (rounded  to  the  nearest  1/32 
of  the  one  poiny  of  the  converted 
average  prices  of  the  Designated 
Coupon  GNMA  and  the  GNMA  coupon 
which  is  the  next  lowest  National 
Coupon.  The  converted  average  price  of 
each  of  the  GNMA  coupons  divided  by 
its  respective  conversion  factor,  rounded 
to  the  nfearest  1/32  of  one  point.  The 
final  Survey  Price  shall  be  released  as 
soon  as  practical  the  last  day  of  trading. 

(6)  Requests  for  bid  price  quotations 
and  coupon  information  shall  be  for 
GNMAs  which  have  been  originated  no 
earlier  than  12  months  prior  to  the  day 
the  price  is  quoted.  The  price  quotations 
shall  be  for  good  delivery  of  $1,000,000 
of  GNMAs,  comprised  of  a  maximum  of 
three  pools,  with  no  pool  in  an  amount 
less  than  $25,000. 

Dealer  bid  aide  price  quotations  shall 
be  for  single-family,  level-payment 
Mortgage-Backed  certificates 
guaranteed  for  the  timely  payment  of 


principal  and  interest  by  the 
Government  National  Mortgage 
Association  as  described  in  the 
Standard  prospectus  form  HUD-1717. 
commonly  known  as  Modified  Pass- 
Through  Certificates. 

After  two  consecutive  delivery 
months  for  which  a  survey  of  dealers 
shows  GNMAs  described  in  the 
standard  prospectus  form  HUD-11717 
(GN'MA-II)  to  be  at  parity  with  GNMAs 
(HUD-1717).  GNMA  settlement  may  be 
based  on  the  price  of  GNMA-IIs,  at  the 
discretion  of  the  Board. 

No  bid  price  quotation  shall  be  for 
GN^MA  securities  including  FHA-VA 
Builder  Operative  Loans  (builder  loans) 
issued  as  of  April  18. 1960.  nor  shall  any 
quotation  include  GNMA  Buy-Down 
Mortgage  Pools  issued  pursuant  to 
HUD-1717. 

2042.01    Deliveries  on  Futures 
Contracts — Delivery  against  the  GNMA 
futures  contract  must  be  made  through 
the  Clearing  House.  Delivery  under 
these  regulations  shall  be  on  delivery 
day  and  shall  be  accomplished  by  cash 
settlement  as  hereinafter  provided. 

The  Clearing  House  shall  advise 
clearing  members  holding  open 
positions  in  the  GNMA  futures  contract 
deliverable  in  the  current  month  of  the 
final  settlement  price  after  the  GNMA 
price  survey  is  performed  on  the  last 
day  of  trading.  Clearing  members  shall 
then  make  payment  to  and  receive 
payment  through  the  Clearing  House  in 
accordance  with  normal  variation 
settlement  procedures  on  the  last  day  of 
trading  or  as  soon  as  practical 
thereafter,  based  on  a  settlement  price 
equal  to  the  GNMA  Survey  Price  times 
$1,000. 

2046.01    Date  of  Delivery— Settlement 

shall  be  the  last- day  of  trading. 

*        *        «        •        * 

The  proposed  amendments  to  the 
GNMA-II  futures  contract  would 
become  effective  immediately  after 
Commission  approval  for  all  contract 
months  subsequently  listed  by  the 
Exchange  for  trading,  but  would  not  be 
applicable  to  currently  listed  months. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Hobson,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  D.C.,  (202)  254-7227. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  proposed  rules  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1984)}. 
except  to  the  extent  that  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9.  Requests 
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for  copies  of  such  materials  should  be 
made  to  the  FOI,  Privacy  and  Sunshine 
Acts  Compliance  Staff  of  the  Office  of 
the  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  O.C.  20581,  by  September 
26, 1985. 

Issued  in  Washington,  D.C  oa  August  22, 
1985. 

)eanA.Wabb. 

Secretary  of  the  Commission. 
[FR  Doc.  85-204^  Filed  8-26-85:  8:45  am] 

BIUJNQ  COOK  OSI-OVM 


Exchange  Proposal  to  Trade 
Commodity  Options 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  availability  of  the 
terms  and  conditions  for  the  application 
of  the  Coffee.  Sugar  and  Cocoa 
Exchange,  Inc.  for  trading  commodity 
options  on  cocoa  futures  contracts. 

SUMMAIIY:  The  Coffe«,  Sugar  and  Cocoa 
Exchange,  Inc.  ("CSCE")  has  submitted 
an  application  to  trade  options  on  cocoa 
futures  contracts  under  the  three-year 
pilot  program  adopted  by  the 
Commodity  Futures  Trading 
Commission  ("Commission").  The 
Commission  believes  that  public 
comment  on  the  proposal  is  in  the  public 
interest  and  is  consistent  with  its  option 
regulations  and  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATE:  Comments  must  be  received  on  or 
before  September  26, 1985. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  D.C.  20581. 
Reference  should  be  made  to  the  CSCE 
cocoa  option  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Linse,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  D.C.  20581,  (202)  254-7303. 
SUPPLEMENTARY  INFORMATKX4:  The 

Commission  has  previously  adopted 
regulations  to  govern  a  three-year  pilot 
program  under  which  options  on  certain 
commodity  futures  contracts  are 
permitted  to  be  traded  on  domestic 
boards  of  trade  designated  by  the 
Commission  as  contract  markets  for 
option  trading  (46  FR  54500  (November 


3, 1981)).'  Initially,  the  pilot  program 
provided  that  each  board  of  trade  would 
be  approved  for  trading  in  no  more  than 
one  futures  option  contract.  These 
regulations  were  subsequently  amended 
to  permit  domestic  boards  of  trade  to  be 
designated  as  contract  markets  for  up  to 
five  options  on  certain  futures  contracts 
(49  FR  33641  (August  24, 1984)).'  The 
CSCE  has  been  designated  as  a  contract 
market  in  options  on  sugar  No.  11 
futures  contracts. 

CSCE  has  applied  for  contract  market 
designation,  pursuant  to  section  4c(c)  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
6c(c)  (1982)  ("Act"),  and  Commission 
Regulation  33.5,  to  trade  options  on 
cocoa  futures  contracts. 

A  copy  of  the  terms  and  conditions  of 
the  proposed  CSCE  option  on  cocoa 
futures  contracts  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  D.C.  20581.  Copies  of  these 
materials  can  be  obtained  through  the 
OfHce  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  254- 
6314. 

Other  materials  submitted  by  CSCE  in 
support  of  its  application  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regidations  thereunder  (17 
CFR  Part  145  (1983)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  bi  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Acts  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
option  contract,  or  with  respect  to  other 
materials  submitted  by  CSCE  in  support 
of  its  application,  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington,  D.C  20581,  by  September 
26, 1985. 


'  The  commodities  which  are  eligible  for  the 
initial  pilot  program  are  commodities  which  are  not 
enumerated  in  section  2(a)(1)(A)  of  the  Commodity 
Exchange  Act.  The  enumerated  commodities  are 
generally  agricultural  product*  which  art  produced 
in  thii  country.  Cocoa  ia  not  an  enumerated 
commodity. 

*  In  addition,  the  Commission  has  amended  its 
regulations  to  permit  each  board  of  trade  to  be 
.designated  in  up  to  two  options  on  domestic 
agricultural  futures  contracts  in  addition  to  the  fiw 
permissible  option  d«*ignatians  notad  above  (48  FR 
27S2  UaniMiy  23. 19e«U. 


Issued  in  Washington,  D.C  on  August  22. 
1985. 

Jean  A.  Webb. 

Secretory  of  the  Commission. 
[FR  Doc.  85-20438  Filed  8-25-85:  8:45  am] 
BiujNO  cooc  usi-ovai 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

KN  Energy,  Inc.  v.  Joe  Gray  at  al. 

[Docket  No.  GP85-33-000] 

August  20, 1985. 

KN  Energy,  Inc.  (KN)  is  suing  nine 
natural  gas  producers  for  charging  it 
prices  prior  to  January  1, 1985,  allegedly 
in  excess  of  those  permitted  imder  Title 
I  of  the  Nattiral  Gas  Policy  Act  of  1978 
(NGPA).  KN  purchased  natural  gas  frtnn 
theee  producers  pursuant  to  1977  and 
1978  contracts  which  allowed  the 
producers  to  charge  the  maximuim  prices 
permitted  under  the  NGPA.  However, 
these  contracts  also  contained  take-or- 
pay  clauses  requiring  KN  to  pay  for  a 
certain  quantity  of  gas  each  year  even  if 
KN  failed  to  take  that  amount  The 
contracts  permitted  KN  to  take  delivery 
of  previously  purchased  gas  at  any  time 
during  the  remainder  of  the  contract.  By 
the  time  the  contract  gas  was 
deregulated  on  )anuary  1, 1985.  KN  had 
made  $3.2  million  in  unrecouped  take-or- 
pay  prepayments. 

KN  argues  that,  as  a  practical  matter, 
it  can  recoup  none  of  these 
prepayments.  KN  asserts  that  the 
prepayments  therefore  exceed  the 
maximum  lawful  prices  under  the 
NGPA.  KN  contends  that  the  NGPA 
provides  for  maximum  lawful  prices  for 
delivered  gas.  According  to  KN,  if  a 
purchaser  is  required  to  prepay  for  gas 
which  it  will  never  be  able  to  receive, 
then  such  prepayments  constitute 
additional  compensation  to  the 
producers  for  those  volumes  of  gas 
which  were  both  sold  and  delivered  to 
KN.  When  this  additional  compensation 
is  added  to  the  prices  KN  paid  for  the 
delivered  gas,  the  total  exceeds  the 
maximum  lawful  prices  permitted  under 
the  NGPA.  KN  contents  that  such  an 
overcharge  constitutes  a  violation  of 
NGPA  section  504(a)(1). 

Any  person  who  desires  to  be  heard 
or  to  make  protest  to  the  complaint 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
Register,  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NK,  Washington,  DC. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
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Rules  211  or  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385^1  and  385.214  (1985)).  All  protests 
filed  will  be  considered  but  will  not 
make  the  protestants  parties  to  the 
proceeding.  KN  states  that  a  copy  of  the 
complaint  was  served  on  each  of  the 
respondents;  respondents  answers  to 
the  complaint  shall  be  due  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register. 
Kenneth  F. 'Plumb, 
Sfxretary. 

(FR  Doa  85-20415  Filed  8-26-85:  8:45  am) 
MUMQ  CODE  trir-oi-w 


(Docket  No.  CI78-80-001,  et  aL) 

Merger  and  Request  for  Redestgnatlon 
of  Rate  Schedules;  PennzoU  Producing 
Co.  (Successor  to  PennzoH  Oil  A  Gas, 
Inc.) 

August  2a  1985. 

Take  notice  that  on  August  14. 1985, 
Pennzoil  Producing  Company  (Pennzoil), 
of  P.  O.  Box  2967,  Houston.  Texas  77252- 
2967,  filed  an  application  pursuant  to 
S  154.92(d)  of  the  Commission's 
Regulations,  requesting  authorization  to 
continue  the  sales  of  natural  gas  in 


interstate  commerce  previously  made  by 
Pennzoil  Oil  &  Gas,  Inc.  (POGI). 

On  and  effective  June  30, 1985,  POGI 
was  merged  into  Pennzoil  pursuant  to 
the  terms  of  that  certain  Agreement  and 
Plan  of  Merger  of  even  date  therewith 
by  certification  by  the  Secretary  of  State 
of  Delaware  authenticating  such  merger. 
Pennzoil  and  POGI  are  both  affiliates  of 
Pennzoil  Company,  a  large  producer  of 
natural  gas. 

Pennzoil  requests  Commission 
authorization  to  continue  the  service 
previously  rendered  by  POGI  under  the 
permanent  certificates  of  public 
convenience  and  necessity  granted  in 
the  docket  numbers  listed  and  described 
in  Exhibit  "B"  attached  hereto.  As  to  the 
subject  dockets,  Pennzoil  assumes  all  of 
the  obligations  of  POGI,  contractual  or 
otherwise,  and  Pennzoil  understands 
that  these  gas  sales  will  be  subject  to 
the  same  terms  and  conditions 
applicable  to  the  certificates  previously 
issued  to  POGL 

Pennzoil  respectfully  requests  that 
Commission  authorization  be  granted 
effective  as  of  June  30, 1985,  the  date  of 
merger,  thereby  enabling  Pennzoil  to 
succeed  to  their  interests  of  POGI. 
Pennzoil  further  requests  that  POGI's 
rate  schedules  be  redesignated  as  those 


of  Pennzoil.  Accordingly.  Pennzoil  is 
filing  contemporaneously  herewith  a 
summary  in  accordance  with  S  250.S  of 
the  Commission's  Regulations,  as 
required  by  §  154.92(d).  for  each  rate 
schedule  involved  in  the  merger  listed  in 
Exhibit  "B"  attached  hereto. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  4, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFK 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  flie 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
urmecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
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078-88 
076-80 
078-88 
078-88 
078-91 
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078-93  (084-128) 
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078-93  (084-126) 
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do _ZZ"IZ~!ZI!™IZ™Z  ~~I 
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— do 
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do 
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POGI'irat* 
I  No. 


FERC  docfcat  Na 


Purchaaar 
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(ottahcra  btock) 


ANfl  PIpalna  Company 

Uriiad  Gas  Plpa  Una  Company.. 

do _ 

_.„.*) —__ 


-do.. 

_do.. 


sa.- 

58... 

«... 
•1.. 


daaigna- 
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Da 


082-260 

CtKKJ20 

CI84~«54 
CMS-247 
CI77-702arj/(C17»-8e) 


0177-702  at  1  CI78-«9e 
and  0178-500) 


United  Gaa  Plpa  Una  Company.. 
ANR  Rpedna  Company 


Unlad  Gaa  Plpa  Lme  Company- 
Tana  Gaa  TranamiMion  Cop.... 
Saa  RoMi  PIpalna  Company — 


Untad  Gas  Plpa  Line  Company.. 


325. 
Sou»P8as57 
East  Cameron  237 
High  Wand  499. 
High  laland  570. 
High  Wand  545.  546 

547  and  548 
High  Island  583  and 

504. 
High  laland  351  and 

368. 
Higf)  laland  356. 
Eiigana  Wand  337 
Eugene  laland  261. 

312.  and  333:  Waal 

CMnaren  563,  609, 

and  817. 
High  Wand  520  and 

323. 


■  Prior  to  Commoann  acceptance  and  approval  a<  Stipulatian  and  Agreement  (Order  issued  January  28.  1983.  In  Docket  ^4o  077-702  at  a4.  these  arera  separate  sates  urtder  Rata 

Schedule  Noa.  21  "  '  "■         -  '        '  " ' "  ~       -  -  ..       -- 

323).  As  part  o<  the  I 

Island  Mocks,  axoeptsig  I 

Island  520  and  323.  The  Commissuin  has  not  yet  issued  new  rate  schedula  numbers  accurately  reflecting  the  coverage  ol  Via  conMcts  as  oartiilcaled. 

No>e  ragantng  Rale  Schedule  No.  30:  Rate  Schedute  No.  30  does  not  appear  in  the  above  tst  because  no  certificate  o<  public  convenienca  and  necessity  was  osued  by  the  Commiaaion. 
No  gas  sates  occured.  and  the  tease  was  reknquistted  January  31.  1978. 


JMI 


[FR  Doc.  85-20416  Filed  8-28-85;  8:45  am] 

WLUNQ  COOC  6717-01-11 

(Docket  Nos.  CPS4-462-003,  it  aL] 

Natural  Gas  Certificate  FiUngs;  ANR 
Pipeline  Company,  et  aL 

August  20, 1985. 

Taice  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

(DocJcet  No.  CP84-462-003] 

Take  notice  that  on  July  19, 1985,  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP84-462-003 
a  petition  to  amend  the  order  issued  of 
April  3. 1985.  in  Docket  No.  CP84-462- 
000  and  CP84-462-001  issuing  a 
certificate  of  public  convenience  and 
necessity  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
transportation  of  natural  gas  for 
Bridgeline  Gas  Distribution  Company 
(Bridgeline)  to  an  additional  delivery 
point,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  it  is  currently 
authorized  to  transport  up  to  20,000  Mcf 
of  natural  gas  per  day  on  a  firm  basis  for 
Bridgeline  to  Columbia  Gulf 
Transmission  Company  and  Riverway 
Gas  Pipeline  Company  redelivery 
points.  Petitioner  states  that  on  January 
17. 1985,  it  executed  with  Bridgeline  the 
third  amendment  to  the  transportation 
agreement  dated  July  19. 1983.  It  is 
stated  that  the  amendment  provides  for 
the  addition  of  a  delivery  point  at 
Petitioner's  Patterson  Station  in  St.  Mary 


Parish,  Louisiana,  where  petitioner 
would  tender  the  gas  to  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
for  Bridgeline's  account.  The 
amendment  further  provides  that 
Petitioner  would  retain  2.9  percent  of  all 
gas  received  and  transported  for 
Bridgeline's  account  as  compensation 
for  its  fuel  use,  it  is  stated. 

Petitioner  requests  authority  to 
implement  changes  in  receipt  and 
delivery  points  in  providing  the  service 
on  behalf  of  Bridgeline  consistent  with 
any  future  amendments  to  the  July  19, 
1983,  Transportation  Agreement.  Any 
changes  in  receipt  or  delivery  points 
would  be  reported  annually  by 
Petitioner  in  a  tariff  sheet  filing  in 
Petitioner's  Rate  Schedule  X-149  on  or 
before  January  31  of  the  year  following 
the  change  in  service,  it  is  stated. 

Comment  date:  September  10, 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Consolidated  Gas  Transmission 
Corporatioii 

(Docket  No  CP85-756-O00) 

Take  notice  that  on  August  2. 1985. 
Consolidated  Gas  Transmission 
Corporation  (Applicant),  445  West  Main 
Street.  Clarksburg,  West  Virginia  26301. 
filed  in  Docket  No.  CP85-756-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  sale  for  resale  to  and 
transportation  of  natural  gas  in 
interstate  commerce  for  Baltimore  Gas 
and  Electric  Company  (BG&E)  and 
Washington  Gas  Light  Company  (WGL) 
and  the  construction  and  operation  of 
minor  delivery  facilities  necessary  to 


render  those  services,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  requests  authorization  to 
sell  natural  gas,  on  a  firm  basis,  to  BG&E 
and  WGL,  both  non-customers  of 
Applicant,  of  up  to  a  maximum  daily 
quantity  (MDQ)  of  60.000  dt  equivalent 
of  natural  gas  per  day  to  each,  subject  to 
a  fifty  percent  minimum  annual 
commodity  bill.  Additionally,  it  is 
indicated  that,  on  any  day  when  BG&E 
and  WGL  purchase  less  than  the  MDQ, 
they  could  request  Apphcant  to  render 
firm  transportation  service  up  to  the 
MDQ  level,  and  receive  corresponding 
minimum  bill  credits.  Applicant  states 
that  the  services  requested  are  to 
commence  April  1, 1987,  and  continue 
for  a  primary  term  of  20  years.  Further,  it 
is  indicated  that  upon  written  notice  to 
Applicant,  not  later  than  December  31, 
1990,  both  BG&E  and  WGL  could  each 
elect  to  increase  their  firm  service  MDQ 
from  60.000  to  100.000  dt. 

Applicant  states  that  it  has  entered 
into  a  precedent  agreement  dated  July 
31. 1985.  with  BG&E  and  WGL  to  which 
is  attached  a  pro  forma  copy  of  a 
natural  gas  service  agreement.  It  is 
indicated  that  Apphcant  and  each 
customer  would  enter  into  a  separate 
natural  gas  service  agreement  in 
substantially  similar  form,  upon  the 
receipt  of  the  necessary  regulatory 
authorizations  and  the  fulfillment  of 
other  conditions  precedent  stated 
therein. 

For  the  requested  firm  sales. 
Applicant  proposes  to  charge  BG&E  and 
WGL  for  rate  set  forth  in  Rate  Schedule 
RQ  (RQ  rate)  of  its  FERC  Gas  Tariff. 
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Original  Volume  No.  1.  For  the 
requested  firm  transportation  services. 
Applicant  proposes  to  charge  BG&E  and 
WGL  the  non-gas  portion  of  the 
commodity  component  of  its  RQ  rate, 
currently  12.91  cents  per  dt,  plus  a 
reimbursement  for  the  fuel  used  in 
rendering  the  transportation  service  and 
the  GRI  surcharge.  Also,  it  is  indicated 
that  the  source  of  the  gas  to  be  sold  to 
BG&E  and  WGL  would  be  from 
Applicant's  general  system  supply  and 
would  be  used  by  BG&E  and  WGL  as 
part  of  their  general  system  supplies  to 
meet  the  existing  and  future  needs  of 
their  customers. 

Applicant  states  that  the  proposed 
transportation  service  is  designed  to 
provide  BG&E  and  WGL  with  the 
flexibility  to  purchase  competitively- 
priced  supplies  of  natural  gas  from 
diverse  sources  and  have  those  supplies 
delivered  to  their  market  areas.  For  this 
reason.  Applicant  states  that  the  firm 
transportation  does  not  have  fixed 
receipt  points.  Thus,  AppHcant  requests 
blanket  authorization  to  use  existing 
interconnections  between  its  system  and 
the  facilities  of  other  companies  to 
receive  natural  gas  for  the  account  of 
BG&E  and  WGL  for  firm  transportation 
service,  and  to  construct  and  operate 
new  receipt  points  of  interconnection  in 
the  future,  if  and  as  they  are  determined 
to  be  necessary. 

Applicant  proposes  to  deliver  all  gas 
sold  and  transported  for  BG&E  and 
WGL  at  an  interconnection  to  be 
established  on  Line  No.  PL-1  near  the 
community  of  Dickerson  in  Montgomery 
County,  Maryland.  Applicant  states  that 
Consolidated  System  LNG  Company 
currently  owns  Line  No.  PL-1,  a  109.4- 
mile.  30-inch  pipeline  between  Leesburg 
in  Loudoun  County,  Virginia,  and 
Perulack,  in  Juniata  County. 
Pennsylvania.  Applicant  further  states 
that  an  application  would  be  filed  in  the 
near  future  seeking  Commission 
authorization  for  Applicant  to  intergrate 
Line  No.  PL-1  into  its  transmission 
system.  It  is  indicated  that  Line  No.  PI^l 
is  not  directly  conncected  to  Applicant's 
transmission  system,  but  is  indirectly 
linked  by  interconnection  with  Texas 
Eastern  Transmission  Corporation 
(TETCO).  Applicant  states  that  TETCO 
has  agreed  to  render  firm  transportation 
service  for  Applicant  from  an  existing 
interconnection  of  their  facilities  in 
southwestern  Pennsylvania  to  Perulack 
and  that  TETCO  would  file  in  the  near 
future  for  certificate  authorization  to 
rendor  this  service  and  to  construct  and 
operate  the  necessary  pipeline  looping 
facilities. 

Applicant  requests  authorization  to 
construct  and  operate  the  necessary  tap. 


valves,  measuring,  and  regulating 
facilities  to  enable  it  to  interconnect 
Line  No.  PL-1  at  a  site  near  the 
community  of  Dickerson  in  Montgomery 
County,  Maryland,  with  pipeline 
facilities  to  be  constructed  by  BG&E  and 
WGL.  Applicant  states  that  Qie 
estimated  cost  of  the  proposed  facilities 
is  $810,000.  exclusive  of  filing  fees, 
which  would  be  financed  from  funds  to 
be  obtained  from  Applicant's  parent, 
Consolidated  Natural  Gas  Company,  or 
from  funds  on  hand.  Applicant  estimates 
that  approximately  eight  weeks  would 
be  required  to  complete  the  proposed 
construction  activities. 

Applicant  states  that  the  proposed 
services  are  new  market  opportunities 
for  Applicant  which  would  benefit  its 
existing  customers.  It  is  indicated  that 
the  proposed  service  would  enable 
Applicant  to  increase  through-put  on  its 
existing  system  and  spread  fixed  costs 
over  increased  sales  and  transportation 
quantities. 

Comment  date:  September  10, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

IDocket  No.  CP85-757-000} 

Take  notice  that  on  August  5. 1965, 
Columbia  Gas  Transmission 
Corporation  (Applicant),  1700 
MacCorkle  Avenue.  S.E.  Charleston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP85-757-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  natural  gas  service 
under  a  revised  service  agreement  with 
the  Suburban  Fuel  Gas,  Inc.  (Suburban), 
an  existing  wlK>lesale  customer  of 
Applicant,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  it  proposes  to  enter 
into  a  revised  service  agreement  with 
Suburban  effectuating  an  increase  in  its 
contract  demand  under  Rate  Schedule  G 
of  420  dt  equivalent  of  gas  per  day  from 
6,580  dt  equivalent  per  day  to  7,000  dt 
equivalent  per  day  in  Zone  4.  llie 
proposed  effective  date  is  November  1. 
1985. 

The  revised  service  agreement 
requested  by  Suburban  would  be 
pursuant  to  the  provisions  of  Applicant's 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
Applicant  avers  that  the  proposal  would 
have  no  significant  impact  on  either  its 
gas  supply  or  operations. 

Comment  date:  September  10, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP85-771-000J 

Take  notice  that  on  August  9. 1965. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP65-771-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Hercules 
Incorporated  (Shipper),  which  is  being 
represented  by  the  City  of  Covington. 
Georgia  (Covington),  as  agent,  under  the 
certificate  issued  in  Docket  No.  CP8Z- 
426-000.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  td  public  inspection. 

Transco  proposes  to  transport  up  to 
1,100  dt  equivalent  of  natural  gas  per 
day  for  Shipper  until  October  31. 1965. 
Shipper  woijd  purchase  gas  from 
Transco  Energy  Maiiieting  Company. 
Transco  would  receive  the  gas  at  (1)  the 
existing  interconnection  with  GHR 
Transmission  Corporation  (GHR)  in  die 
Aqua  Dulce  Field.  Nueces  County, 
Texas.  (2)  the  existing  interconnection 
with  GHR  at  Miranda  Prospect  Duval 
County,  Texas.  (3)  the  existing 
interconnection  with  Valero 
Transmission  Company  (Valero)  in  La 
Salle  County,  Texas,  and  (4)  the  tailgate 
of  the  Katy  Exxon  Gas  Plant  in  Waller 
County,  Texas.  Transco  would  transport 
and  deliver  an  equivalent  quantity,  less 
gas  retained  for  compressor  fuel  and 
line  loss,  to  existing  points  of  delivery  to 
Covington,  in  Walton  County,  Georgia. 
In  turn,  Covington  would  redeliver  the 
natiu'al  gas  to  Shipper's  Oxford  plant  in 
Covington,  Georgia,  for  use  as  boiler 
fuel.  Transco  states  that  it  commenced 
this  transportation  service  on  June  4, 
1985,  under  the  automatic  authorization 
of  Section  157.209  of  the  Regulations  and 
that  existing  facilities  were  utilized. 

Transco  indicates  that  it  would  charge 
Shipper  40.61  cents  for  each  dt 
equivalent  of  natural  gas  delivered  to 
Covington  which  is  in  accordance  with 
Transco's  Rate  Schedule  T-U.  The 
proposed  charge  includes  a  Gas 
Research  Institute  surcharge,  it  is  stated. 

Transco  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  Shipper.  The  flexiUe 
authority  requested  applies  only  to 
points  related  to  sources  of  gas  supply, 
not  to  dehvery  points  in  the  market  area. 
Transco  would  file  a  report  providing 
certain  information  with  regard  to  the 
addition  or  deletion  of  sources  of  gas  as 
further  detailed  in  the  application  and 
any  additional  sources  of  gas  would 
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only  be  obtained  to  constitute  the 
transportation  quantities  herein  and  not 
to  increase  those  quantities. 

Comment  date:  October  4, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc. 

(Doclcet  No.  CP85-773-000) 

Take  notice  that  on  August  9, 1985, 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc.  (Equitable), 
420  Boulevard  of  the  Allies,  Pittsburgh, 
Pennsylvania  15219,  filed  in  Docket  No. 
CP85-773-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Heinz,  U.S.A.,  a  division  of  H.J. 
Heinz  Company  (Heinz),  under  the 
authorization  issued  in  Docket  No. 
CP83-508-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Equitable  proposes  to  transport  on  a 
peak  day  2,500  dt  equivalent,  on  an 
average  day  2,500  dt  equivalent,  and  on 
an  aimual  basis  490,000  dt  equivalent  of 
natural  gas  for  use  as  boiler  fuel,  the 
steam  from  which  is  a  process  use  by 
Heinz,  at  its  plant  in  Pittsburgh, 
Pennsylvania.  The  natural  gas  to  be 
transported  would  be  purchased  from 
Kepco,  Inc.  (Kepco).  Equitable  would 
receive  the  gas  at  existing  delivery 
points  with  Kepco  in  Ritchie,  Doddridge 
and  Tyler  Counties.  West  Virginia,  and 
would  redeliver  it  into  its  distribution 
system  at  the  outlet  side  of  Equitable's 
Harston  Compression  Station  near 
Finleyville,  Washington  County, 
Pennsylvania,  for  delivery  to  Heinz. 

Equitable  states  that  it  would  charge 
Heinz  the  transportation  rate  of  15.5 
cents  per  Mcf,  as  provided  in  its  Rate 
Schedule  TS-1,  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  Equitable  further 
states  that  its  allowance  for 
transportation  shrinkage  would  be  2 
percent. 

Equitable  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  apphes  only 
to  points  related  to  sources  of  gas 
supply.  The  Harston  Compressor  Station 
is  the  only  delivery  point  that  Equitable 
can  make  deliveries  in  the  market  area. 
Equitable  will  file  a  report  providing 
certain  information  with  regard  to  the 
addition  or  deletion  of  sources  of  gas  as 
further  detail  in  the  application  and  any 
additional  sources  of  gas  would  only  be 
obtained  to  constitute  the  transportation 


quantities  herein  and  not  to  increase 
those  quantities. 

Conunent  date:  October  4, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
Bled  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  Procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  S5-20418  Filed  8-28-85;  8:46  am] 

MLUNQ  CODE  •717-01-11 


[(X)Cktt  No*.  CP83-39-007,  t  al.] 

Natural  Gas  Certificate  Filings; 
Equitable  Gas  Company,  et  aL 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Eqtutable  Gas  Company,  a  division  of 
Equitable  Resources.  Inc. 

(Docket  No.  CP83-39-007J 
August  14, 1985. 

Take  notice  that  on  July  26, 1985. 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc.  (Equitable), 
420  Boulevard  of  the  Allies,  Pittsburgh, 
Pennsylvania  15219,  filed  in  Docket  No. 
CP83-39-007  pursuant  to  section  7  of  the 
Natural  Gas  Act  a  petition  to  amend  the 
Commission's  orders  issued  November 
30, 1982,  and  November  30, 1984,  in 
Docket  Nos.  CP83-39-000  and  CP83-39- 
002  so  as  to  authorize  Equitable  to 
modify  certain  conditions  of  the 
transportation  of  natural  gas  agreement 
for  Eastern  American  Energy 
Corporation  (Eastern  American),  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitable  states  that  a  supplemental 
transportation  agreement  entered  into 
between  it  and  Eastern  American 
revises  the  parties'  currently  effective 
transportation  agreement  as  follows: 

(1)  Increase  the  amount  of 
transportation  capacity  available  to 
Eastern  American  by  Equitable  to  a 
total  of  8,000  Mcf  of  natural  gas  per  day 
(Mcfd)  on  a  firm  basis  and  4,000  Mcfd  on 
a  best-efforts  basis.  Equitable  states  that 
no  new  facilities  would  be  necessary  in 
order  to  transport  the  increased  capacity 
proposed  herein. 

(2)  All  volumes  delivered  to  Equitable 
by  Eastern  American  for  transportation 
would  be  redehvered  in  the  same  month 
or  as  soon  as  possible  thereafter.  It  is 
stated  that  the  currently  effective 
transportation  agreement  provides  for 
redehvery  by  Equitable  in  the  second 
month  after  deliveries  from  Eastern 
American  are  received. 

(3)  Equitable  proposes  to  retain  the 
currently  effective  contract  term  for 
those  transportation  volimies  previously 
certificated  (5,000  Mcfd  firm  and  2,000 


Mcfd  best-efforts).  For  the  additional 
volumes  for  which  authorization  is 
requested  herein,  the  contract  term 
would  be  three  years  from  the  date  of 
initial  deliveries  and  year  to  year 
thereafter. 

(4)  Interest  payments  in  the  amount  of 
1.5  percent  per  month  would  be 
provided  for  in  the  event  Eastern 
American  failed  to  pay  for 
transportation  service  as  provided  in  the 
contract. 

(5)  Balancing  of  over  or 
underdeliveries  by  Eastern  American 
after  the  termination  of  the  contract 
would  occur  by  Equitable  purchasing 
overdeliveries  by  Eastern  American  or, 
in  the  event  of  underdeliveries,  by 
Eastern  American  continuing  deliveries 
until  in  balance  with  Equitable's 
redeliveries  made  during  the  term  of  the 
agreement. 

(6)  Increased  flexibility  in  assignment 
of  the  agreement  to  successors  in 
interest  of  either  party  would  be 
provided  herein. 

Comment  date:  September  4, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP85-732-000J 
August  15. 1985. 

Take  notice  that  on  July  24, 1985, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP85- 
732-000  a  request  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Warner  Gear,  Div.  of  Borg-Wamer 
Automotive,  Inc.  (Shipper),  a  qualified 
end-user,  under  the  certificate  issued  in 
Docket  No.  CP83-83-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  May  20, 
1985,  among  Applicant.  Shipper  and 
Indiana  Gas  Company  (Indiana  Gas),  it 
would  receive  a  peak-day  transportation 
quantity  of  up  to  2.000  Mcf  of  natural  gas 
on  an  interruptible  basis  at  existing 
points  of  interconnection  between 
Applicant  and  EnTrade  Corporation's 
designee  in  Weld  County.  Colorado. 
Applicant  proposes  to  transport  and 
redeliver  such  gas,  less  a  four  percent 
reduction  for  fuel,  to  Indiana  Gas  in 
Grant  County,  Indiana.  Indiana  Gas  in 
turn  would  make  ultimate  delivery  to 
Shipper  for  boiler  fuel  and  heat-treating 
steel  at  its  facilities  in  Muncie,  Indiana. 
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Applicant  would  neither  construct  nor 
add  to  its  existing  facilities  to  provide 
this  service. 

Applicant  would  transport  gas  under 
its  Rate  Schedule  OST  at  an  initial  rate 
of  42  cents  per  Mcf  and  a  GRI  surcharge 
of  1.24  cents  per  Mcf. 

Applicant  advises  that  the 
transportation  service  commenced  on 
June  1. 1985,  for  a  term  of  120  days.  The 
term  of  authorization  herein  sought  is 
from  the  end  of  the  120-day  period  until 
the  earlier  of  (1)  eighteen  months  from 
the  effective  date  of  the  agreement,  (2) 
termination  of  authorization  as  provided 
by  Subpart  F  of  18  CFR  Part  157,  or  (3) 
termination  of  the  agreement  by  either 
of  the  parties. 

Applicant  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply  not  to  delivery  points  in  the 
market  area.  Applicant  would  file  a 
report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date;  September  30, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

Equitable  Gas  Company,  a  division  of 
Equitable  Resources.  Inc. 

(Docicet  CP855-772-000J 

August  16. 1985. 

Take  notice  that  on  August  9, 1985. 
Equitable  Gas  Company,  a  division  ol 
Equitable  Resources,  Inc.  (Equitable), 
420  Boulevard  of  the  Allies,  Pittsburgh, 
Pennsylvania  15219.  filed  in  Docket  No. 
CP85-772-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Koppers  Company,  Inc. 
(Koppers),  under  the  authorization 
issued  in  Docket  No.  CP83-50&-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitable  proposes  to  transport  on  a 
peak  day  1,500  dt  equivalent,  on  an 
average  day  1,500  dt  equivalent,  and  on 
an  annual  basis  282,000  dt  equivalent  of 
natural  gas  for  use  as  boiler  fuel  by 
Koppers  in  its  facility  at  Bridgeville. 
Pennsylvania.  The  natural  gas  to  be 
transported  would  be  purchased  from 
Kepco,  Inc,  (Kepco).  Equitable  would 


receive  the  gas  at  existing  delivery 
points  with  Kepco  in  Ritchie,  Doddridge 
and  Tyler  Counties,  West  Virginia,  and 
would  redeliver  it  into  its  distribution 
system  at  the  outlet  side  of  Equitable's 
Harston  Compression  Station  near 
Finleyville,  Washington  County, 
Permsylvania,  for  delivery  to  Koppers. 

Equitable  would  charge  Koppers  the 
transportation  rate  of  15.5  cents  per  Mcf, 
as  provided  in  its  Rate  Schedule  TS-1. 
FERC  Gas  Tariff,  Second  Revised 
Volume  No,  1.  Equitable  further  states 
that  its  allowance  for  transportation 
shrinkage  would  be  2  percent. 

Equitable  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply.  The  Harston  Commpressor 
Station  is  the  only  delivery  point  that 
Equitable  can  make  deliveries  in  the 
market  area.  Equitable  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  any  additional  sources  of 
gas  would  only  be  obtained  to  constitute 
the  transportation  quantities  herein  and 
not  to  increase  those  quantities. 

Comment  date:  September  30, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  K  N  Energy,  Inc. 

[Docket  No.  CP84-605-001} 
August  16, 1985. 

Take  notice  that  on  July  19, 1985,  K  N 
Energy,  Inc.  {K  N),  Post  Office  Box 
15265,  Lakewood,  Colorado  80215.  filed 
in  Docket  No.  CP84-605-001  an 
amendment  to  the  pending  application 
for  a  certificate  of  public  convenience 
and  necessity  filed  on  July  26, 1984,  in 
Docket  No.  CP84-605-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  amendment 
on  file  with  the  Commission  and  open  to 
public  inspection. 

By  the  pending  application  in  Docket 
No.  CP84-605-000  authorization  is 
requested  for  the  off-system  sale  of  . 

15,000  Mcf  of  natural  gas  per  day  to 
Western  Gas  Corporation  (Western),  for 
resale  to  Western's  existing  customers. 
It  is  stated  that  the  gas  would  be  sold  to 
Western  at  the  applicable  rate  under  K 
N's  Rate  Schedule  CD-I  of  K  N's  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 

In  Docket  No.  CP84-605-001,  K  N 
seeks  authorization  to  make  the 
proposed  sale  to  Western  under  K  N's 
newly-filed  Rate  Schedule  SF-1  in  lieu 
of  its  Rate  Schedule  CD-I  It  is  stated 
that  Rate  Schedule  SF-1  applies  to 
wholesale  customers,  such  as  Western. 
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which  are  not  directly  connected  to  K 
N's  interstate  pipeline  system. 

K  N  states  that  Western  ciurenUy 
sells  a  portion  of  its  intrastate  gas 
supply  to  end-users  for  electric 
generation  and  boiler  fuel  purposes.  It  is 
also  stated  that  under  the  proposed  sale 
Western  would  purchase  gas  from  K  N 
to  supplement  its  general  system  supply, 
and  a  portion  of  said  gas  would  perhaps 
be  resold  and  delivered  by  Western  to 
boiler  fuel  and  electric  generation 
customers,  along  with  Western's  sale 
and  delivery  of  other  commingled  gas 
from  Western's  intrastate  gas  supply 
sources.  It  is  explained  that  in  K  N's 
FERC  Gas  Tariff  General  Terms  and 
Conditions  §  13.b  (1)  and  (2)  impose 
limitations  on  making  new  or  additional 
sales  for  certain  end  users,  including 
boiler  fuel  use.  Section  13.b{2)(b) 
specifically  prohibits  new  sales  for 
electric  generation  purposes,  except  for 
certain  high  priority  electric  generation 
fuel  standby  service.  K  N  requests  that  a 
waiver  of  Section  13.b(l]  and  (2)  of  its 
tariff  be  granted  in  order  for  K  N  to 
make  the  proposed  sale  to  Western  as 
proposed  in  Docket  No.  CP84-605-000. 

Comment  date:  September  6. 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Northern  Natural  Gas  Company 
Division  of  InterNorth.  Inc. 

[Docket  No.  CP8&-706-000  and  CP83-350-001] 
August  16. 1985. 

Take  notice  that  on  July  16, 1985, 
Nothem  Natural  Gas  Company,  Division 
of  InterNorth.  Inc.  (Northern),  2223 
Dodge  Street,  Omaha,  Nebraska  68102, 
filed  in  Docket  No.  CP85-708-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  pipeline  and 
appurtenant  facilities  in  Refugio  County, 
Texas,  and  in  Docket  No.  CP83-35O-001 
a  petition  to  amend  the  order  issued 
October  31, 1983,  in  Docket  No.  CP83- 
350-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  an 
increase  in  the  firm  transportation 
quantity  and  two  additional  redelivery 
points  from  Northern  to  Natural  Gas 
Pipeline  Company  of  America  (Natiu-al), 
all  as  more  fully  set  forth  in  the 
appUcatioD  and  petition  to  amend  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

In  Docket  No.  CP8&-708-000,  Northern 
proposes  to  construct  and  operate 
approximately  2.5  miles  of  24-inch 
pipeline  with  associated  metering  and 
appurtenances  extending  from  an 
existing  interconnection  between  the 


pipeline  facilities  of  Northern  and 
United  Gas  Pipe  Line  Company  near 
McFadden,  Refugio  County,  Texas,  to  a 
proposed  interconnection  with  Natural's 
26-inch  pipeline  located  adjacent  to 
State  Highway  239  in  the  )ames  Power- 
James  Hewitson  Survey,  Refugio 
County.  Texas.  In  Docket  No.  CP83-350- 
001  Northern  proposes  to  utilize  the 
propwsed  interconnection  and  an 
existing  interconnection  between  the 
Matagorda  Offshore  Pipeline  System 
and  Florida  Gas  Transmission  Company 
in  Refugio  County,  Texas,  as  additional 
points  of  redelivery  of  transportation 
volumes  to  Natural.  In  addition. 
Northern  proposes  to  increase  the  firm 
transportation  quantity  of  service  for 
Natural's  account  for  its  presently 
authorized  level  of  13,000  Mcf  of  gas  per 
day  to  21,000  Mcf  per  day. 

The  cost  of  the  facilities  proposed  by 
Northern  are  estimated  to  be  $1,875,000. 
For  the  amended  transportation  service 
Northern  proposes  to  charge  Natural  a 
monthly  transportation  charge,  based  on 
the  cost  of  service  of  the  facilities,  of 
$120,341  for  the  firm  service  and  18.84 
cents  per  Mcf  for  volumes  delivered  in 
excess  of  the  firm  quality. 

Comment  date:  September  6, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6w  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc. 

[Docket  No.  CP85-730-000] 

August  16, 1985. 

Take  notice  that  on  July  23, 1985, 
Nothem  Natural  Gas  Company.  Division 
of  InterNorth,  Inc.  (Northern).  2223 
Dodge  Street  Omaha,  Nebraska  68102, 
filed  in  Docket  No.  CP85-708-OO0  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  sale  of  an  additional  200 
Mcf  of  natural  gas  per  day  to  Wisconsin 
Southern  Gas  Company  (Wisconsin 
Southern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commssion  and  open  to  public 
inspection. 

Northern  proposes  to  sell  an 
additional  200  Mcf  of  natural  gas  per 
day  to  Wisconsin  Southern,  an  existing 
utility  customer,  under  Northern's  Rate 
Schedule  SS-1.  It  is  stated  that  the 
proposed  increase  is  necessary  to 
accommodate  the  addition  of  a  firm 
industrial  process  load  at  the  3M 
Company  plant  located  in  Prairie  du 
Chien,  Wisconsin.  It  is  further  stated 
that  no  additional  facihties  are  required 
to  be  constructed  to  accommodate  the 
increased  delivery  of  natuj:al  gas  to 
Wisconsin  Southern. 


Comment  date:  September  6, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Northwest  Central  Pipeline 
Corporation 

[Docket  No.  CP85-758-000] 
August  20, 1985. 

Take  notice  that  on  August  8, 1985, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central).  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP85-758-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon  in 
place  approximately  300  feet  of  2-inch 
lateral  line  and  reclaim  measuring  and 
appurtenant  facilties  serving  BAM 
Energy  Thrall  Pump  Station  in 
Greenwood  County,  Kansas,  and  to 
abandon  the  transportation  of  gas 
through  said  facilities  under  the 
authorization  issued  in  Docket  No. 
CP82-479-000  pursuant  to  section  7  of 
the  Nattiral  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  Central  states  that  BAM 
Energy  has  requested  that  the  facilities 
be  reclaimed  as  BAM  has  converted  to  a 
new  source  of  gas. 

Comment  date:  October  4, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Southern  Natural  Gas  Company 

[Docket  No.  CP85-746-00OJ 
August  16, 1985. 

Take  notice  that  on  July  31, 1985. 
Southern  Natural  Gas  Company 
(Applicant),  Post  Office  Box  2563, 
Birmingham.  Alabama  35202-2563,  filed 
in  Docket  No.  CP85-746-000,  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  Arco  Oil  and  Gas 
Company,  Division  of  Atlantic  Richfield 
Corporation  (Arco),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Applicant  proposes  to 
transport  on  an  interruptible  basis  up  to 
3  billion  Btu  of  gas  per  day.  Applicant 
states  that  Arco  would  deliver  the  gas  to 
be  transported  to  Applicant  at  the 
existing  interconnection  between  the 
facilities  of  Arco  and  Applicant  located 
on  the  production  platform  owned  and 
operated  by  Arco  in  South  Pass  Area 
Block  60.  offshore  Louisiana.  Applicant 
would,  by  displacement,  redeliver  the 
gas.  less  reduction  for  shrinkage,  fuel 
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loss,  company-use  and  unaccounted-for 
gas.  to  Arco  at  the  existing  point  of 
interconnection  between  the 
measurement  facilities  of  Applicant  and 
Arco  located  on  Phillips  Petroleum 
Company's  Eloi  Bay  platform  in 
Chandeleur  Sound  Area  Block  49, 
offshore  Louisiana. 

It  is  stated  that  Arco  would  use  the 
gas  as  a  means  to  operate  its  enhanced 
oil  recovery  project  thereby  increasing 
domestic  oil  production. 

Applicant  also  states  that  Arco  would 
pay  Applicant  a  transportation  charge  of 
28.9  cents  per  million  Btu. 

It  is  indicated  that  the  proposed 
service  is  for  a  primary  term  of  5  years. 

Comment  date:  September  6, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP85-766-000| 
August  16. 1965. 

Take  notice  that  on  August  7. 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP85-766-000  a 
request  pursuant  to  §  157.205  of  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Graham  Oil 
and  Gas.  Ltd.  (Graham),  under  the 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport  up  to 
2.000  Mcf  of  natural  gas  per  day  for 
Graham  until  October  31. 1985. 
Tennessee  states  that  if  purchases 
certain  quantities  of  gas  produced  by 
Graham  in  Little  Lake  Field  (Little  Lake) 
in  Jefferson  Davis  Parish,  Louisiana,  and 
in  Atchafalaya  Bay  Field  (Atchafalaya) 
in  St.  Mary  Parish.  Louisiana.  Graham 
has  requested  Tennessee  to  release 
certain  volumes  of  gas  produced  in 
Atchafalaya  and  to  transport  and 
deliver  said  released  volumes  to  Little 
Lake  for  Graham's  use  in  gas-lift 
operations,  it  is  stated. 

Tennessee  states  that  it  would  charge 
Graham  7.02  cents  per  Mcf  of  gas 
delivered  in  accordance  with 
Tennessee's  Rate  Schedule  ITEU  and 
would  retain  0.9  percent  of  the  gas 
received  from  Graham  for  system  fuel 
and  uses  and  lost  and  unaccounted-for 
volumes.  Tennessee  would  also  collect 
the  Gas  Research  Insdtute  surcharge  of 
1.25  cents  per  Mcf  of  gas  delivered. 

Tennessee  also  requests  flexible 
authority  to  add  or  delete  receipt/ 


delivery  points  associated  with  sources 
of  gas  acquired  by  Graham.  The  flexible 
authority  requested  applies  only  to 
points  related  to  sources  of  gas  supply, 
not  to  delivery  points  to  Graham. 
Tennessee  would  file  a  report  providing 
certain  information  with  regard  to  the 
addition  or  deletion  of  sources  of  gas  as 
further  detailed  in  the  application  and 
any  additional  sources  of  gas  would 
only  be  obtained  to  constitute  the 
transportation  quantities  herein  and  not 
to  increase  those  quantities. 

No  new  facilities  are  required  to 
provide  this  transportation  and  no 
intermediaries  are  involved  in  the 
transportation  between  Graham  and 
Tennessee,  it  is  stated. 

Comment  date:  September  30, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Transwestern  Pipeline  Company 

[Docket  No.  CP85-441-001J 
August  16, 1965. 

Take  notice  that  on  July  29. 1985, 
Transwestern  Pipeline  Company 
8(Transwestem).  1200  Travis.  Houston. 
Texas  77002,  filed  in  Docket  No.  CP85- 
441-001  an  amendment  to  the 
application  filed  in  Docket  No.  CP85- 
441-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  to  request 
authorization  to  commence  service 
under  Rate  Schedule  SG-1  To  Wiley 
Reynolds  &  Sons  and  to  acquire  certain 
facilities,  all  as  more  fully  set  forth  in 
the  amendment  to  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

In  Docket  No.  CP85-441-000 
Transwestern  proposed  to  abandon 
service  under  Rate  Schedule  RW-1  to  its 
customer.  Great  Plains  Gas  Company 
(Great  Plains),  and  to  continue  serving 
the  existing  authorized  irrigation  and 
agricultural  use  customers  of  Great 
Plains  under  direct  sales  arrangements. 

Transwestern  now  requests  certificate 
authorization  to  install  and  operate  a 
meter  station,  to  operate  an  existing 
sales  tap  and  to  commence  natural  gas 
sales  service  to  Wiley  Reynolds  &  Sons 
under  its  Rate  Schedule  SG-1.  Wiley 
Reynolds  &  Sons  is  an  existing  irrigation 
and  agricultural  use  customer  of  Great 
Plains.  It  is  asserted  that  through  Wiley 
Reynolds  4  Sons,  Great  Plains  has  been 
providing  natural  gas  service  to  a 
residential  subdivision  north  of  Pampa, 
Texas,  in  Gray  County.  It  is  further 
asserted  that  since  Transwestem's  Rate 
Schedule  RW-1  does  not  permit  such 
residential  sales,  and  since 
Transwestern  is  requesting  permission 
and  approval  for  abandonment  of 
service  to  Great  Plains,  Transwestern 
now  proposes  to  sell  gas  to  Wiley 


Reynolds  &  Sons  to  serve  this 
residential  subdivision  pursuant  to  its 
Rate  Schedule  SG-1. 

Transwestern  further  requests 
authorization  to  acquire  existing 
facilities  of  Great  Plains  in  those 
instances  where  such  acquisition  woidd 
facilitate  or  make  more  economic  the 
continuation  of  service  to  the  irrigation 
and  agricultural  use  customers  of  Great 
Plains  under  direct  sale  arrangements, 
as  proposed  in  Docket  No.  CP85-441- 
000. 

Comment  date:  September  6, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  F  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Enei^gy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington,  DC. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
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the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Ptumb. 
Secretary. 
|FR  Doc.  85-20419  Filed  8-26-85:  8:45  am) 

BtLUNG  CODE  (717-01-11 


(Docket  No.  ER85-477-001  ] 

Order  Accepting  for  Filing  and 
Suspending  Rates,  Noting 
Interventions,  Denying  Motion  for 
Rejection,  Denying  Request  for 
Waiver,  and  Establishing  Hearing  and 
Price  Squeeze  Procedures; 
Souttiwestem  Public  Service  Co. 

Issued:  August  20. 1985. 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chairman:  A.  G.  Sousa  and 
Charles  G.  Stalon. 

On  May  1, 1985,  as  completed  on  June 
21. 1985,  Southwestern  Public  Service 
Company  (SPS)  tendered  for  filing  a 
proposed  two-step  increase  in  rates  to 
eighteen  full  requirements  customers 
and  five  partial  requirements  municipal 
customers.*  By  letter  dated  June  12, 
1985,  the  Commission's  Office  of  Electric 
Power  Regulation  (OEPR)  advised  SPS 
that  its  filing  was  deficient  because  it: 
(1)  Included  accumulated  deferred 
income  tax  credits  (ADITC)  in  the  equity 
component  of  its  capital  structure:  (2) 
used  the  investment  tax  credit  (ITC) 
amortization  as  a  revenue  credit  rather 
than  a  direct  credit  in  the  income  tax 
allowance;  (3)  violated  the  fuel  clause 
regulations  by  providing  for  full 
recovery  of  the  cost  of  power  purchased 
under  a  five  year  contract;  and  (4) 
included  an  automatic  adjustment 
clause  mechanism  which  flows  through 
to  the  customers  only  75%  of  the  margin 
(sales  revenue  less  fuel  costs)  for  off- 
system  sales  and  retains  25%  for  the 
stockholders.  In  response  to  OEPR's 
deficiency  letter.  SPS  submitted  for 
filing,  on  June  21. 1985.  revised  rates  and 
cost  of  service  statements  reflecting 
OEPR's  directives.  The  revised  Phase  I 


rates,  identified  as  Phase  I  (A)  rates, 
would  increase  jurisdictional  revenues 
by  approximately  $1.6  million  (1.0%)  for 
the  twelve  month  test  period  ending 
June  30, 1986.  The  revised  Phase  II  rates, 
referred  to  as  Phase  11(A)  rates,  would 
further  increase  revenues  by 
approximately  $4.3  million,  for  a  total 
increase  of  $5.9  million  (3.15%).  SPS 
requests  waiver  of  the  notice 
requirements  to  permit  a  July  1. 1985. 
effective  date  for  the  Phase  1(A)  rates 
and  a  July  2, 1985,  effective  date  for  the 
Phase  11(A)  rates.  In  the  event  that  the 
Phase  1(A)  rates  are  suspended  for  five 
months.  SPS  requests  that  they  be 
deemed  withdrawn.  In  its  June  21, 1985. 
revised  filing  SPS  also  submitted 
alternative  Phase  I  and  Phase  II  rates 
reflecting  certain  cost  treatments  and 
rate  components  which  OEPR  directed 
SPS  to  exclude;  SPS  seeks  a  ruling  by 
the  Commission  as  to  these  alternative 
rates. 

Notice  of  SPS's  filing  was  published  in 
the  Federal  Register,  '  with  comments 
due.  after  extension,  on  or  before  May 
24. 1985.  On  May  24. 1985.  Texas-New 
Mexico  Power  Company  (TNP)  filed  a 
motion  to  intervene  which  raises  no 
substantive  issues.  On  July  19. 1985.  TNP 
filed  an  answer  to  SPS's  June  21. 1985, 
filing,  asking  that  the  Commission  deny 
SPS's  request  for  waiver  of  the  notice 
requirements. 

On  May  24. 1985,  the  Municipals  ^ 
filed  a  motion  to  intervene  and  motion 
to  reject  SPS's  filing,  or.  in  the 
alternative,  to  suspend  the  filing.  The 
Municipals  request  that  the  filing  be 
declared  deficient  because  it  fails  to 
substantially  comply  with  the 
Commission's  regulations.  In  support  of 
a  maximum  suspension,  the  Municipals 
raise  a  variety  of  cost  of  service  issues, 
including:  (1)  Return  on  common  equity; 
(2)  inclusion  of  ADITC  in  capital 
structure;  (3)  alleged  overstatement  of 
the  unfunded  deferred  tax  liability;  (4) 
cash  working  capital;  (5)  change  in  the 
production  plant  depreciation  rate;  and 
(6)  the  flowthrough  of  revenue  credits  to 
stockholders.  The  Municipals  also 
object  to:  (1)  An  unexplained  change  in 
the  billing  demand  provision  in 
Schedule  A  of  the  partial  requirements 
rate  schedule;  (2)  a  proposed  tax 
adjustment  clause  which  does  not 
specify  that  implementation  requires  a 
filing  with  the  Commission;  and  (3)  a 
restriction  on  the  use  of  power  in  SPS's 
current  contract  with  the  City  of 
Lubbock. 

On  May  24. 1985,  SPS's  fiill 
requirements  cooperative  customers 


(Cooperatives)  filed  a  motion  to 
intervene,  motion  for  summary 
disposition,  request  for  maximum 
suspension,  and  motion  to  institute  price 
squeeze  procedures.  The  Cooperatives 
request  that  the  Commission  summarily 
order  SPS  to  exclude  ADITC  from  the 
common  equity  component  of  its  capital 
structure  and  to  normalize  ITCs  in 
accordance  with  Commission  precedent. 
In  support  of  a  maximum  suspension, 
the  Cooperatives  raise  many  of  the  same 
cost  of  service  issues  as  the  Municipals, 
as  well  as  additional  issues.*  The 
Cooperatives  also  allege  that  the  rate 
increase  proposed  by  SPS  will  result  in 
a  price  squeeze. 

On  June  10. 1985.  SPS  filed  an  answer 
to  the  motions  of  the  Municipals  and  the 
Cooperatives.  SPS  requests  that  the 
Commission:  (1)  Grant  the  motions  to 
intervene;  (2)  deny  the  Municipals' 
request  for  rejection;  (3)  deny  the 
Cooperatives'  request  for  summary 
disposition  of  the  ADITC  issue;  and  (4) 
deny  the  Cooperatives'  request  for  the 
institution  of  price  squeeze  procedures. 
In  support.  SPS  disputes  the  allegations 
raised  in  the  Municipals'  and 
Cooperatives'  pleadings. 

On  August  5. 1985.  the  Cooperatives 
filed  a  motion  in  support  of  one  of  the 
Company's  proposed  alternative  rate 
treatments.  Specifically,  the 
Cooperatives  support  SPS's  request  that 
the  Commission  waive  its  fuel  clause 
regulations  to  permit  the  full  recovery  of 
costs  associated  with  the  purchase  of 
power  from  Public  Service  Company  of 
New  Mexico  (PNM)  over  a  five  year 
period.  On  August  9. 1985,  the 
Municipals  filed  a  response  to  the 
Cooperatives'  motion  in  support  of 
waiver,  requesting  that  the  Commission 
deny  the  Cooperatives'  motion. 

On  August  6. 1985,  the  Municipals 
filed  a  response  opposing  SPS's  request 
for  waiver  of  the  notice  requirements. 
The  Municipals  also  oppose  the 
Company's  alternative  proposals  as  to 
the  PNM  power  purchase  and  the 
margin  for  off-system  sales. 

Discussion 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  the  timely 
motions  to  intervene  serve  to  make  "TNP. 


'  See  Attachment  for  effected  customers  and  rale 
schedule  attachments. 


»  50  FR  19.227  (1965). 

'  The  Cities  of  Lubbock,  BrownTield,  Floydada, 
and  Tulia.  Texas. 


*  The  issues  raised  include:  (IJ  The  allegedly 
excessive  increase  in  general  plant:  (2)  inclusion  of 
experimental  slurry  pipeline  costs  as  a  research, 
development,  and  demonstration  expense;  (3) 
administrative  and  general  expenses:  (4)  regulatory 
expense:  (5)  use  of  the  average  of  beginning  and 
ending  plant  balances  in  calculating  depreciation 
expenses:  (6)  use  of  an  inflated  negative  salvage 
value  for  gas-fired  and  coal-fired  production  plants: 
and  (7J  allocation  of  SPS's  off-system  sales  margin 
on  the  basis  of  energy  usage. 
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the  Municipals,  and  the  Cooperatives 
parties  to  this  proceeding. 

We  find  that  SPS's  submittal,  as 
completed  on  June  21. 1985, 
substantially  complies  with  the 
Commission's  filing  requirements. 
Therefore,  we  shall  deny  the  Municipals' 
motion  to  reject. 

As  noted  above.  SPS  has  submitted 
alternative  Phase  I  and  Phase  II  rates 
which  reflect  cost  treatments  and  rate 
components  which  OEPR's  deficiency 
letter  directed  SPS  to  exclude.  SPS 
requests  a  Commission  ruling  on  these 
rates.  For  the  reasons  discussed  below, 
we  find  SPS's  proposed  cost  treatments 
and  rate  components  improper. 
Consequently,  we  shall  reject  SPS's 
alternative  rates. 

ADITC 

SPS  proposes  to  retain  ADITC  in  the 
equity  component  of  its  capital 
structure.  The  issue  of  SPS's  treatment 
of  ADITC  for  ratemaking  purposes  was 
resolved  by  the  Commission  in 
Southwestern  Public  Service  Co., 
Opinion  No.  162,  22  FERC  f  61,341 
{1983).»  In  that  decision,  we  directed 
SPS  to  exclude  the  ADITC  associated 
with  both  wholesale  and  retail  service 
from  the  common  equity  component  of 
its  capital  structure.  In  a  subsequent 
rate  case  (Docket  No.  ER84-604-000), 
the  Commission  summarily  decided  the 
ADITC  issue  and  directed  SPS  to  file 
revised  rates  excluding  ADITC  from  its 
capital  structxire.  29  FERC  |  61,056;  reh'g 
denied  29  FERC  f  61,279  (1984);  clarified. 
31  FERC  I  61,247:  reh'g  of  clarification 
denied.  32  FERC  f  61,082  (1985).'  The 
Commission's  policy  on  this  issue  is 
clear,  and  SPS's  proposed  treatment  of 
ADITC  in  its  alternative  rates  is 
improper. 

rrC  Amortization 

SPS  proposed  to  reflect  the  test  year 
rrC  amortization  as  a  revenue  credit 
rather  than  as  a  direct  credit  to  the 
income  tax  allowance.  In  Opinion  No. 
162,  the  Commission  directed  SPS  to  use 
the  normalization  method  to  reflect  ITC 
in  its  wholesale  cost  of  service.  As 
explained  in  that  opinion,  under  the 
normalization  method,  the  ITC  is 
credited  to  the  cost  of  service  over  the 
life  of  the  facility  that  generated  the  ITC 
by  means  of  a  credit  against  the  utility's 
Federal  income  tax  allowance.  In 
compliance  with  Opinion  No.  162,  SPS 
properly  reflected  the  test  year  ITC 


amortization  as  a  direct  reduction  to 
income  taxes.  SPS  alleges  that  this 
method  reduces  the  cost  of  service  more 
than  ratably,  and  that  the  Commission 
has  never  addressed  this  issue. 

SPS's  argument  is  devoid  of  merit.  To 
understand  this  issue,  it  is  only 
necessary  to  consider  the  effect  of 
income  taxes  on  the  revenue 
requirement.  Assuming  a  50%  tax  rate 
for  simplicity,  it  is  readily  apparent  that, 
in  order  to  achieve  $1  of  earnings,  one 
must  generate  $2  in  revenues.  Of  the  $2 
in  revenues,  $1  goes  to  taxes  and  $1 
remains  for  the  investor.  Conversely,  for 
every  $1  in  tax  savings,  there  is  a  $2 
reduction  in  the  revenue  requirement. 
The  normalization  method  adopted  by 
the  Commission  properly  reduces  the 
revenue  requirement  by  $2  for  every  $1 
in  tax  savings.  SPS  effectively 
challenges  this  equation,  alleging  that 
the  revenue  requirement  should  only  be 
reduced  by  the  $1  in  tax  savings. 

Notwithstanding  SPS'  assertion  that 
no  other  utility  has  raised  this  argimient 
before  the  Commission,  we  are  hard 
pressed  to  accept  SPS'  suggestion  that 
the  matter  is  somehow  novel  or 
unanswered,  particularly  in  view  of  the 
facts  that  (1)  SPS  has  addressed  this 
precise  computational  issue  on  appeal  to 
the  Tenth  Circuit  of  the  Commission's 
suspension  order  in  Docket  No.  ER84- 
604-000,''  and  (2)  SPS,  in  its  compliance 
filing  following  Opinion  No.  162. 
reflected  the  specific  tax  calculations 
we  are  herein  prescribing.  Further,  it 
should  not  be  surprising  that  the  issue 
has  not  been  discussed  at  length  in  prior 
orders  since  the  normalization  method 
not  only  has  been  consistently  required 
by  the  Commission,  but  also  has  been 
consistently  implemented  by  utilities, 
including  SPS. 

We  note  that  we  have  recently 
advised  SPS  in  our  July  19, 1985  order  in 
Docket  Nos.  ER84-604-005  and  ER84- 
604-006,  that  the  company's  course  of 
conduct  regarding  the  investment  tax 
credit  issue  came  "perilously  close  to  an 
abuse  of  the  Commission's  processes." 
We  further  stated  that,  in  the  event  SPS 
submitted  rates  which  did  not  reflect  our 
precedent  on  this  issue,  the  company's 
submittals  may  be  rejected  as  patently 
deficient.  We  repeat  these  observations 
with  regard  to  SPS's  present  filing.* 


The  PNM  Purchase 

SPS  proposes  to  recover  in  full 
through  the  fuel  adjustment  clause  the 
cost  of  energy  (energy  charge  and 
reservation  charge)  purchased  from 
PNM  under  a  five  year  agreement 
Section  35.14  of  the  Commission's 
regulations  permits  recovery  through  the 
fuel  clause  the  full  cost  of  energy  for  all 
economy  purchases  of  one  year  or  less. 
However,  SPS  has  agreed  to  purchase 
energy  from  PNM  over  a  five  year 
period.  SPS  requests  waiver  of  the 
regulation  on  the  grounds  that  a  similar 
proposal  is  included  in  the  pending 
settlement  in  Docket  ER84-604-000  and 
will  probably  be  reflected  in  any 
settlement  in  the  present  docket*  SPS 
states  that  failure  to  grant  waiver  will 
result  in  administrative  costs  for  billing 
during  the  interim  period  between 
settlements.  We  do  not  believe  that 
potential  settlement  positions  or  limited 
stipulations  in  prior  dockets  constitute 
good  cause  for  waiver  of  our  fuel  clause 
regulations  particularly  in  light  of  one 
customer's  objections  to  such  a  waiver. 
Consequently,  we  shall  deny  SPS's 
request  for  waiver. 

Revenue  Credit  Adjustment  Clause 

SPS  proposes  to  flow  through  to  its 
customers  75%  of  the  margin  for  off- 
system  sales  and  to  retain  25%  for  the 
stockholders.  SPS  has  styled  its  request 
as  one  for  waiver  of  the  fuel  clause 
regulations.  In  fact  SPS  is  requesting 
waive  of  the  notice  and  review 
provisions  of  section  205  of  the  Federal 
Power  Act  to  implement  an  automatic 
adjustment  clause  that  reflects  a  single 
component  of  its  cost  of  service,  viz., 
revenue  credits.  Such  clauses  are 
generally  permitted  by  the  Commission 
only  in  limited  situations,  none  of  which 
is  present  in  this  docket'"  While  a 
similar  revenue  credit  adjustment 
mechanism  was  approved  in  Public 
Service  Co.  of  New  Mexico,  Opinion  No, 
203,  25  FERC  H  61,469  (1983),  it  is  part  of 
a  novel  and  limited  experimental 
program.  We  note  that  the  question  of 
how  the  benefits  of  these  transactions 
should  be  allocated  between  ratepayers 
and  shareholders  is  under  consideration 
in  a  better  forum  in  a  recently-initiated 
Notice  of  Inquiry.  See  Regulation  of 
Electricity  Sales-for-Resale  and 
Transmission  Services  (Phase  I),  50  FR 


*  Appeal  pending  svb  nom..  Southwestern  Public 
Service  Co.  v.  FERC.  No.  83-1759  (10th  Cir..  filed 
lune  22, 1983). 

•  Appeal  pending  sub  nom..  Southwestern  Public 
Sen'ice  Co.  v.  FERC,  No.  84-1421  (10th  Cir.,  filed 
)an.  15. 1985). 


'  See  section  313(b).  Federal  Power  Act  16  U.S.C. 
8251(b).  which  provides  that  no  objection  can  be 
considered  by  a  reviewing  court  without  first  having 
been  urged  before  the  Commission. 

•  The  Cooperatives,  as  noted,  requested  summary 
disposition  with  respect  to  the  inclusion  of  ADITC 
in  common  equity  and  the  normalization  of  ITC.  The 
Cooperative's  notion  is  mooted  by  SPS's  revised 
filing. 


•  No  settlement  agreement  hat  been  filed  in 
Docket  No.  ER84-eO4-O00  at  this  time.  However,  the 
parties  to  the  proceeding  have  stipulated  on  the 
record  that  they  will  agree  to  SPS's  treatment  of  the 
PNM  purchase.  This  stipulation  is  expressly  hmited 
to  the  !ocked-in  period  covered  by  Docket  No. 
ER84-604-000. 

"See  Sierra  Pacific  Power  Co..  31  FERC  \  61.244 
(1985). 
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23445  (June  4, 1985).  Accordingly,  we 
shall  reject  this  aspect  of  SPS's 
proposed  alternative  rates  as  well. 

Our  preliminary  review  of  SPS's  filing 
indicates  that  the  proposed  Phase  1(A) 
and  Phase  II  (A)  rates  have  not  been 
shown  to  be  just  and  reasonable  and 
may  be  unjust,  unreasonable,  unduly 
discriminatory  or  preferential  or 
otherwise  unlawful.  Accordingly,  we 
shall  accept  SPS's  submittal  for  filing 
and  suspend  the  rates  as  ordered  below. 

In  West  Texas  Utilities  Co..  18  FERC  fl 
61.189  (1982),  we  explained  that  where 
our  preliminary  review  indicates  that 
proposed  rates  may  be  unjust  and 
unreasonable,  and  may  be  substantially 
excessive,  as  defined  in  West  Texas,  we 
would  generally  impose  a  maximum 
suspension.  Here,  our  preliminary 
examination  indicates  that  both  the 
Phase  1(A)  and  Phase  11(A)  rates  may  be 
substantially  excessive. 

As  noted  above,  SPS  requests  waiver 
of  the  notice  requirement  to  permit  July 
1  and  July  2. 1985.  effective  dates  for  the 
Phase  I  and  Phase  II  rates.  These  are  the 
dates  proposed  in  the  original  filing.  SPS 
states  that  the  initial  filing  gave  timely 
notice  to  all  customers  of  a  rate 
increase.  However,  a  new  filing  date 
was  assigned  when  the  filing  was 
completed  on  June  21, 1985.  The 
Commission's  regulations  require  a  sixty 
day  notice  to  all  parties  of  the  rate  that 
is  finally  proposed,  not  a  deficient  rate. 
We  find  that  SPS  has  not  shown  good 
cause  for  waiver  of  the  notice 
requirements  and  shall  deny  SPS's   . 
request.  Accordingly,  we  shall  suspend 
the  Phase  11(A)  rates  for  five  months,  to 
become  effective,  five  months  from  sixty 
days  after  filing,  on  January  21, 1988. 
subject  to  refund.  We  shall  deem 
withdrawn  the  proposed  Phase  1(A) 
rates,  as  requested  by  SPS. 

In  accordance  with  the  Commission's 
policy  and  practice  established  in 
Arkansas  Power  and  Light  Co..  8  FERC  H 
61.131  (1979).  we  shall  phase  the  price 
squeeze  issue  raised  by  the 
Cooperatives. 

Finally,  we  note  that  SPS  has  included 
a  tax  adjustment  clause  as  part  of  its 
revised  rate  schedules.  Implementation 
of  this  clause  constitutes  a  change  in 
rates  and  requires  a  timely  filing 
pursuant  to  Part  35  of  the  Commission's 
regulations. 

The  Conunlssion  Orders: 

(A)  The  Municipals'  motion  to  reject 
SPS'  filing  is  hereby  denied. 

(B)  SPS's  request  for  waiver  of  the 
notice  requirements  is  hereby  denied. 

(C)  The  Commission  hereby  rejects 
the  four  alternative  rate  proposals 


submitted  by  SPS  in  its  June  21. 1985, 
filing. 

(D)  SPS's  Phase  11(A)  rates  are 
accepted  for  filing  and  suspended  for 
five  months  horn  60  days  after 
completion  of  filing,  to  become  effective 
on  January  21. 1986.  subject  to  refund. 
The  Phase  1(A)  rates  are  deemed 
withdrawn. 

(E)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
SPS's  rates. 

(F)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  ten 
(10)  days  of  the  date  of  this  order. 

(G)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Conmiission.  825  North 
Capitol  Street.  NE..  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(H)  The  Commission  hereby  orders 
initiation  of  price  squeeze  procedures 
and  further  orders  that  this  proceeding 
be  phased  so  that  the  price  squeeze 
procedures  begin  after  issuance  of  a 
Commission  opinion  establishing  the 
rate  which,  but  for  consideration  of 
price  squeeze,  would  be  just  and 
reasonable.  The  presiding  judge  may 
modify  this  schedule  for  good  cause.  The 
price  squeeze  portion  of  this  case  shall 
be  governed  by  the  procedures  set  forth 
in  section  2.17  of  the  Commission's 
regulations  as  they  may  be  modified 
prior  to  the  initiation  of  the  price 
squeeze  phase  of  this  proceeding. 

(I)  Docket  No.  ER85-477-001  is  hereby 
terminated  and  the  evidentiary 
proceeding  ordered  herein  is  designated 
as  Docket  No.  ER85-477-002. 

Q)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 


By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary. 

Southwestern  Pubuc  Service  Company. 
Docket  No.  E85-477-000 

(Rate  Scftedul*  Detlgrwtion*] 
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Rata 


FERC 
No. 


Supar- 


No 


Other  party 


Phaaa  n(A)  Fut  Raqunmem 


s 

86 

Bailey  County  Electiic  Cocp- 
•rativa.  kw 

5 

87 

Central  VaKey  El«*ic  Coop- 
erative. Inc. 

5 _... 

88 

Deal  Smith  Electric  Cooper- 
ative. Inc. 

5 

89 

Farmera  Electnc  Coopera- 
tive, mc. 

5 

90 

Greenbelt  Electnc  Coopera- 
tive. Inc. 

S 

91 

Lamb  County  Electric  Coop- 
erative, Inc. 

5 

103 

Lea  County  Electiic  Coopar- 
at»ve.  Inc 

5 

92 

bve.  Inc. 

5 

93 

Lyntegar  Electric  Coopera- 
bva.  Inc. 

5 

105 

MKtwest  Electric  Coopera- 
tive. Inc. 

5 „ 

90 

North  Plana  Electric  Coop- 
erative. Inc. 

5._ 

94 

Norfok  Electric  Cooperative. 
Inc. 

5 

98 

Rita  Blanca  Electric  Coopar- 
attva.  Inc 

S 

9S 

S 

96 

Soulh  PWna  Electric  Coop- 
erative. Inc. 

s 

97 

Swiaher  Electric  Coopera- 
tive. Inc. 

11 ._ 

75 

10 

Texaa-New    Mexico    Power 

5 _ 

100 

4 

TrtCouoty  Electric  Coopera- 
tive. Inc 

PtffKi  f90Quir9fnfint$ 


10.- 
10 ._ 

8..-.. 


81 
83 
85 

101 
107 


BrownfieW.  Texaa. 

Floydada.  Texaa. 

Lubbock   Power   wid   Light 

Company. 
Tuka,  Texaa. 
Texaa-New    Marico 

Company. 


(PR  Doc.  85-20417  Filed  &-26-85;  8:45  am) 

BILUNQ  COOC  •717-01-U 


[Docket  Not.  QF85-634-000.  et  al.] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
J.A.  Trent  Associates,  Inc^  et  aL 

August  19, 1985. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 


JMI 
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1. 1-A.  Trent  &  Associates.  Inc. 

(Docket  No.  QF85-634-000) 

On  August  1, 1985.  J.A.  Trent 
Associates,  Inc.  (Applicant),  of  1014 
Broadway.  Suite  A.  El  Cajon.  California 
92021  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  is  located  at  10501 
Wilshire  Boulevard.  Los  Angeles. 
California  90025  and  consists,  in  part,  of 
a  Waukesha  2478-GU  reciprocating 
engine,  a  Kato  generator,  and  heat 
recovery  equipment.  The  electric  power 
production  capacity  of  the  facility  is  200 
kW.  The  primary  source  of  energy  is 
natural  gas. 

2.  The  Episcopal  Home 

(Docket  No.  QF85-629-000J 

On  August  1. 1985.  The  Episcopal 
Home  (Applicant),  of  1428  South 
Marengo  Avenue,  Alhambra,  California 
91803,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  9  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  is  located  at  1428  South 
Marengo  Avenue.  Alhambra,  California 
91803  and  consists,  in  part,  of  a 
Waukesha  2776-GU  reciprocating 
Engine,  a  Kato  generator  and  heat 
recovery  equipment.  The  electric  power 


production  capacity  of  the  facility  is  200 
kW.  The  primary  source  of  energy  is 
natural  gas. 

3.  Bonneville-West  Corporation 

[Docket  No.  QF85-635-000) 

On  August  1. 1985.  Bonneville-West 
Corporation  (Applicant),  of  200  East 
South  Temple.  Suite  300,  Salt  Lake  City. 
Utah  84111.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  is  located  at  2035  West 
Adams  Boulevard.  Los  Angeles. 
California  90018  and  consists,  in  part,  of 
a  Waukesha  2476-GU  reciprocating 
engine,  a  Kato  generator,  and  heat 
recovery  equipment.  The  electric 
production  capacity  is  200  kW.  The 
primary  source  of  energy  is  natural  gas. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  85-20420  Filed  8-28-85;  8:45  am] 

BIUJNG  COOE  6717-01-W 


Office  of  Hearings  and  Appeals 

Applications  for  Exception;  Cases 
Filed;  Weeic  of  August  2  Through 
August  9, 1985 

During  the  Week  of  August  2  through 
August  9. 1985.  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals,  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  %vritten  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  August  19, 1985. 
George  B.  Braznay. 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Officf.  of  Hearings  and  Appeals 

[Week  o<  August  2  through  August  9.  1965] 


Data: 


Aug.  5.  1965.. 


Do. 
Do.. 
Do.. 


Aug.  6.  1965.. 
Oo 


Aug.  8.  1965.. 
Aug.  9.  1966.. 


Name  and  location  ol  applicant 


Canal  Refining  Company,  Washington.  OC . 


Eastam  ON  Company.  Washington.  DC „ 

Economic  Regulatory  Administration,  Washington.  DC.. 
Murphy  OH  Corporation.  Washington,  DC „ 


CasaNo 


IJKOO/U.S.  Oil  Company,  Washington.  DC.. 
Shan  Oil  Company.  Washington.  DC 


Economic  Regulatory  Adminislration,  Washington,  DC.. 
John  H.  Hnalia  Mr.  Airy,  MD „.. 


HRD-0290,  HRH-0290 

HEA-O013 
HRR-0110 
HR2-0266 

HFD-0286 
HRO-288 

HRR-0111 
HFA-0304 


Type  0*  submission 


Motion  tor  dIsccA'ery  t  request  tor  evidentiary  hearing.  It  granted  Discovery 
woutd  tw  granted  and  an  evidentiary  hearing  would  t>s  oonvanad  in 
connection  with  the  Statement  ol  Obtections  subtralted  tiy  Canal  Rafirmg 
Company  in  response  to  the  Proposed  Remetkal  Order  (Case  No.  HRO- 
0290)  issued  to  the  firm 

Appeal  of  an  order  for  disposition  It  granted:  Tlte  Juty  22.  1985,  Order  ta 
Disposition  of  Refunds  issued  to  eastern  Oil  Company  by  the  Economc 
Regulatory  Administration  wouW  be  rescinded. 

Request  lor  modification/rescissnn  H  granted:  Ttw  Februwy  20.  1960 
Decision  and  Order  (Case  No  BPW-0003  el  ml.)  finalizng  Remedal  Ontars 
Issued  to  Ave  gasoime  retailart  mould  be  modified. 

Interiocotory  order  If  granted  The  March  20.  1985  Econoo»c  RegiMory 
Administration  Motion  to  Dismiss  Delay  Defenses  (Case  No  HI^-026S) 
would  be  stnctien  from  ttie  record  in  ttie  MurpTiy  Oil  Corporation  Proposed 
Order  of  Disallowance  proceeding  (C^ate  No.  BRO-0964). 

Motion  lor  discovery  n  granted  Docovery  would  be  granted  to  US.  Oi 
Company  m  connection  with  the  Utile  America  Refining  Company  Subp«t 
V  refund  proceeding  (Case  No  HFF-021S). 

Motion  for  discovery  If  granted:  Discovery  would  be  granted  to  She*  Oi 
Company  m  connection  with  the  Statement  of  Oti)ectior»  suhnMad  In 
response  to  the  Pebnjary  15,  1965.  Proposed  Remedial  Oder  (Case  No 
HRO-0278)  issued  to  the  firm. 

Request  for  modification/' resctsston.  If  granted:  The  July  25,  1965  RamedM 
Order  issued  to  Doma  Corporation  (Case  Ho.  HnO-0209)  would  be 
modHied  in  certain  respects. 

Appeal  of  an  information  request  denial.  If  granted:  Ttie  Juty  16.  1965. 
Freedom  of  information  Request  Oemal  issued  by  the  Freedom  of  Inlorma- 
tion  a  Privacy  Acts  Activities  Branch  woutd  be  resdnded  and  John  H. 
Hnatio  would  receive  infomtation  wittim  the  DOE  regvding  Iwnself. 


^OL 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 
(WMk  o(  AuguM  2  »RMOh  AuguM  ».  lOMJ 

OMK 

nam*  ana  wc— on  of  lypwiMw 

CaMNo 

Typaol  tutminion 

rv>       

PilH  AlniQusi.  Cvntv^BS^  MA._„.^.„„.. — ..„■.„■..., ^_.. 

HFA-0303 

nnriMl   n(  m\   *tk»it^tim  nniMl   (tanM    N   ammmt    Tha  Fraadom  o( 

MomiMton  R«)uMt  OwimM  inuwl  by  lh«  CMfice  ol  OanMcalkw  «Kwid  tM 
raaondad  and  PMar  AfenquM  hmmM  racaiw*  accan  to  ma««nal  ragarifcig 

Refund  Application  Received 

[Waak  o(  August  2  to  August  9.  1965] 


Fai>^  12.  1965.. 

May^  196S... 

May  3.  1965... 

MMrS.  196S_. 
Jl^22.19 


Oo. 


Aug  &  1965- 

Od 


Oe^ 


ODu. 


OBl. 


Oa 

Aug  6.  1965.. 

Aug  7.  1966.. 


Do— 
).8l19 

Dol„ 

Do 


Dol. 
Oo- 


Aug  9.  1965 . 
Do 


OBl— 


Da- 


Name  ol  refund 
prooeedng/nanw  ol  ratund 


Union  Texas/Raad  OtoM>- 

udng  Co 
Uraon  Taxat/Canvtat  Oil 

Company. 

Taaa//Fi*r    09 


union  Teaas/Einpaa.  Inc. 

Uaal    Gaa/Ecoaewy    Gm 

Co.  Inc. 
Uraon  Tens/Gral  Palrote- 

u& 
Amooo/Main  Haluni,  Patty 

Gas.  Pataool/lnlana. 


PMoPintonndMa 

FWd/Fair  Baoar  Saivioa 
FXX       FMchat/i 

FuaL 
Si   Jamas/HopedM   Coal 

AtoaCOL 
MaHsca  footing  Oi  Con»- 


Atanoi/Pae-s  RwH  •  Olr 
GaaCafeKX 

Aitnc«»/E-Z  Satve.  Inc. 

GuH/Baacon         Autotnalc 

Haatog  Sat«lo» 
Gbn>/Vi|aii    Fuel    Corpora- 
toon. 

Tlwmpaon/Bndga's  Shal 

Aminoi/Knudsan      Oi      « 


Aflaour/Soumand  Corpora- 
ion. 

Amnoi/Kygar.  Inc. 

Si  Jwrnn'Mt^tbc  Coal  6 

OiCa 
Boa<M9/Andy    SucMco   09 

Company. 
Aminoi/C^al9e'I  Gas  Senr- 

ica.  inc. 
Ammai/NaSontf   Gas   Ois- 

kiMtors. 
Ananoi/Commatnaealtti  Pe- 

rdaunCo. 
AitSnoi/Piioa  Brolhar*  Gas 

Co..  hK. 
Adds      Oiamical/Sauidats 

L sating  Syatama 
F.O.  FMdiar/Gane  Paiars-. 
APCO/Wood  09  Company... 
FO.  FMchar/Jacfcson  CI. 

Inc. 
Chaovlain/Clafanca     Ksrv 

nady. 


Na 


RF140-2a. 

RF140-27 

RF140-29L 

RF14a-31 
HF1«6-1 

nF140-31. 

RO-21- 
221. 
H03- 
222. 
RQ163- 
223. 

noio- 

224. 

RF173-4. 
RF172-*. 

RF180-14 

RFU1-13. 

RF13B-7g. 

RF167-2 
RF40- 
30401 

HF184-1 

Rf185-1 
RF139-60. 

RF167-a 

RF13g-«t. 
RF180-15. 

HF179-3. 

RFI36-64 

nF13»-63. 

RF 139-62 

RFI39-6S. 

RF153-18- 

RF172-9. 

RFB3-140. 

RF172-10. 

RFie7-1. 


[FR  Doc.  85-20465  Filed  8-26-85:  8:45] 
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Obiectkma  to  Proposed  Remediai 
Orders  Filed;  Week  of  August  5 
Through  August ».  1985 

During  the  week  of  August  5  through 
August  9. 1985,  the  notices  of  objection 


to  proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

AH  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  Washington.  DC 
20585. 

Dated:  August  16. 1985. 
G«orge  B.  BrezBay, 

Director.  Office  of  Hearings  and  Appeals. 

Oklahoma  Refining  Company,  OJdahoma 
City.  OK:  HRO-0302.  Crude  oil 

On  August  6. 1965.  Oklahoma  Re&ning 
Company.  P.O.  Box  26386.  Oklahoma  City. 
Oklahoma  73120  filed  a  Notice  of  Objection 
to  a  Proposed  Remedial  Order  which  the 
DOE  Washington.  D.C.  Office  of  Enforcement 
issued  to  the  finn  on  Jane  25. 1985.  In  the  PRO 
the  Office  of  Enforcement  found  that  during 
February  through  December  1980,  the  firm 
failed  to  fully  satisfy  its  Entitlements 
purchase  obligations,  in  violation  of  10  CFR 
211.67. 

According  to  the  PRO  the  Entitlements 
violations  resulted  in  $12,360,914  of 
overcharges  plus  interest. 
Tonkawa  Refining  Company,  Oklahoma  City, 
OK:  HRO-0301 

On  August  5. 1985,  Tonkawa  Reflning 
Company  P.O.  Box  26490.  Oklahoma  City. 
Oklahoma  73126  filed  a  Notice  of  Objection 
to  a  Proposed  Remedial  Order  which  the 
DOE  Dallas  District  Office  of  Enforcement 
issued  to  the  firm  on  May  31, 1985. 

In  the  PRO  the  Dallas  District  found  that 
during  the  period  January  to  December  1960. 
Tonkawa  failed  to  fully  satisfy  its 
Entitlements  purchased  obligations,  in 
violation  of  10  CFR  211.67. 


According  to  the  PRO  the  Entitlements 
violations  resulted  in  SlB.634.038  of 
overcharges  plus  interest. 

[FR  Doc.  85-20486  Filed  8-26-85:  8:45  am) 

BttUfM  CODE  9490-01-41 


Implementation  of  Special  Refund 
Procedures 

aqency:  Office  of  Hearings  and 
Appeals,  DC^. 

ACTION:  Notice  of  Implementation  of 
Special  Refimd  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$38,000  obtained  as  a  result  of  a  consent 
order  which  the  DOE  entered  into  with 
Midway  Oil  Company,  a  reseller-retailer 
of  petroleum  products  located  in  Rock 
Island.  Illinois.  The  money  is  being  held 
in  escrow  following  the  settlement  of 
enforcement  proceedings  brought  by  the 
DOE'S  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  30585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0129. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Friedman,  Office  of  Hearings 
and  Appeals,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 
(202)252-6602. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  9  205.282(c)  of  the 
procediu-al  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $38,000  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  Midway  Oil  Company.  The  funds 
were  provided  to  the  DOE  by  Midway  to 
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settle  all  claims  and  disputes  between 
the  firm  and  the  DOE  regarding  the 
manner  in  which  the  firm  applied  the 
federal  price  regulations  with  respect  to 
its  sales  of  motor  gasoline  during  the 
period  November  1. 1973.  through 
October  31. 1974. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage.  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  10  first 
purchasers  who  may  have  been 
overcharged.  In  order  to  obtain  a  refund, 
each  claimant  will  be  required  either  to 
submit  a  schedule  of  its  monthly 
purchases  from  Midway  or  to  submit  a 
statement  verifying  that  it  purchases 
motor  gasoline  from  Midway  and  is 
willing  to  rely  on  the  date  in  the  audit 
files.  Certain  firms  will  also  be  required 
to  make  specific  demonstrations  of 
injury.  In  addition,  applications  for 
refund  will  be  accepted  from  purchasers 
not  identified  by  the  DOE  audit.  These 
purchasers  will  be  required  to  provide 
specific  documentation  concerning  the 
date,  place,  price,  and  volume  of  product 
purchased,  the  name  of  the  firm  from 
which  the  purchase  was  made,  and  the 
extent  of  any  injury  alleged. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Some  residual  funds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisfied.  OHA  invites  interested 
parties  to  submit  their  views  concerning 
alternative  methods  of  distributing  any 
remaining  funds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice.  All 
comments  received  in  these  proceedings 
will  be  available  for  public  inspection 
between  1:00  and  5:00  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-234, 1000  Independence 
Avenue,  SW.  Washington.  DC  20585. 

Dated:  August  IS,  1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
August  15, 1985. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund  ■ 
Procedures 

Name  of  Firm:  Midway  Oil  Company. 
Date  of  Filing:  October  13, 1983. 


Case  Number:  HEF-0129. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  the  DOE  regulations.  See  10 
ere  Part  205,  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
October  13, 1983.  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Midway  Oil 
Company  (Midway). 

I.  Background 

Midway  is  a  "reseller-retailer"  of 
refined  petroleum  products  as  that  term 
was  defined  in  10  CFR  212.31  and  is 
located  in  Rock  Island.  Illinois.  Based  on 
an  audit  of  Midway's  records.  ERA 
issued  a  Proposed  Remedial  Order 
(PRO)  to  the  firm  which  charged  that 
Midway  had  violated  the  Mandatory 
Petroleum  Price  Regulations.  10  CFR 
Part  212,  Subpart  F.  The  PRO  alleged 
that  between  November  1, 1973,  and 
October  31, 1974,  Mid^vay  committed 
pricing  violations  amounting  to 
$108,294.32  with  respect  to  its  sales  of 
motor  gasoline. 

In  order  to  settle  all  claims  and 
disputes  between  Midway  and  the  DOE 
regarding  the  firm's  sales  of  motor 
gasoline  during  the  period  covered  by 
the  PRO.  Midway  and  the  DOE  entered 
into  a  consent  order  on  August  31. 1981. 
The  consent  order  refers  to  ERA's 
allegations  of  overcharges,  but  notes 
that  there  was  no  finding  that  violations 
occurred.  Additionally,  the  consent 
order  states  that  Midway  does  not  admit 
that  it  violated  the  regulations. 

The  consent  order  required  Midway  to 
deposit  $38,000  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
by  the  DOE.  Midway  remitted  this  sum 
on  |une  23, 1981,  in  advance  of  the 
effective  date  of  the  consent  order.'  This 
decision  concerns  the  distribution  of  the 
funds  in  the  escrow  account,  including 
accrued  interest. 

II.  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 


■  Aa  of  |uly  31. 1985,  the  escrow  account 
contained  $50,327.28  inclusing  accrued  interest. 


DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OH.^ 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  I  82,508  (1981),  and  Office  of 
Enforcement,  8  DOE  1 82.597  (1981) 
{ Vickers). 

Our  experience  with  Subpart  V  cases 
leads  us  to  believe  that  the  distribution 
of  refunds  in  this  proceeding  should  take 
place  in  two  stages.  In  the  first  stage,  we 
will  attempt  to  provide  refunds  to 
identifiable  purchasers  of  motor 
gasoline  who  may  have  been  injured  by 
Midway's  pricing  practices  between 
November  1. 1973  and  October  31. 1974. 
If  any  funds  remain  after  all  meritorious 
first-stage  claims  have  been  paid,  they 
may  be  distributed  in  a  second-stage 
proceeding.  See,  e.g.,  Office  of  Special 
Counsel,  10  DOE  |  85.048  (1982) 
[Amoco). 

A  Refunds  to  Identified  Purchasers 

The  basic  purpose  of  a  special  refund 
proceeding  is  to  recompense  parties  who 
were  injured  as  a  result  of  alleged  or 
actual  violations  of  the  DOE  regulations. 
In  order  to  effect  restitution  in  this 
proceeding,  we  have  decided  to  rely  in 
part  on  the  information  contained  in  the 
DOE's  audit  files.  Our  experience  nvifh 
similar  cases  supports  the  use  of  this 
approach  in  Subpart  V  cases  where 
many  of  the  purchasers  of  a  firm's 
products  are  identified  in  the  audit  file. 
See,  e.g..  Marion  Corp..  12  DOE  |  85.014 
(1984)  [Marion).  Under  these 
circumstances,  a  reasonably  precise 
determination  can  be  made  regarding 
the  identity  of  the  allegedly  overcharged 
parties  and  the  amount  of  alleged 
overcharges  each  party  suffered. 

During  the  DOE's  audit  of  Midway,  10 
first  purchasers  were  identified  as 
having  allegedly  been  overcharged.  ERA 
also  alleged  overcharges  to  customers 
who  were  not  identified.  We  recognize 
that  the  DOE  audit  files  do  not 
necessarily  provide  conclusive  evidence 
regarding  the  identity  of  all  possible 
refund  recipients  or  the  appropriate 
refund  for  a  particular  firm.  However, 
the  information  contained  in  those  audit 
files  may  reasonably  be  used  for 
guidance.  See  Armstrong  and 
Associates/  City  of  San  Antonio,  10 
DOE  H  85.050  at  88,259  (1983).  In  Marion. 
we  stated  that  "the  information 
contained  in  the  .  .  .  audit  file  can  be 
used  for  guidance  in  fashioning  a  refund 
plan  which  is  likely  to  correspond  more 
closely  to  the  injuries  probably 
experienced  than  would  a  distribution 
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plan  based  solely  on  a  volumetric 
approach."  12  OOE  at  88.031.  In  previous 
cases  of  this  type,  we  have  proposed 
that  the  funds  in  the  escrow  account  be 
apportioned  among  the  customers 
identified  by  the  audit,  other  customers 
who  can  show  injury,  and  downstream 
customers  of  either  type  of  firm.  See, 
e.g.,  Bob's  OH  Co..  12  DOE  |  85,024 
(1984);  Richards  OH  Company.  12  DOE 
i  85.150  (1984).  The  first  purchasers 
identified  by  the  audit,  with  the  share  of 
the  settlement  allotted  to  each  by  ERA. 
are  listed  in  the  Appendix. 

Identification  of  first  purchasers  is 
only  the  first  step  in  the  distribution 
process.  We  must  also  determine 
whether  the  first  piut:hasers  were 
injured  or  were  able  to  pass  through  the 
alleged  overcharges.  Besides 
considering  the  information  which  the 
audit  file  provides,  we  also  propose  the 
adoption  of  presumptions  to  be  used  in 
determining  the  level  of  a  purchaser's 
injury.  We  propose  to  use  these  two 
methods  to  distribute  the  funds  in  the 
escrow  account  Presumptions  in  refund 
cases  are  specifically  authorized  by 
applicable  £)OE  procedural  regulations. 
Section  205.282(e)  of  those  regulations 
states  that: 

(i|n  establishing  standards  and  procedures 
for  imptementing  refund  distributions,  the 
OfTice  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumpUons. 

10  CFR  205.282(e).  The  presumptions  we 
plan  to  adopt  in  this  case  are  used  to 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
inordinate  expenses  and  to  enable  OHA 
to  consider  the  refund  applications  in 
the  most  efficient  way  possible  in  view 
of  the  limited  resources  available. 
Therefore,  as  in  previous  special  refund 
proceedings,  we  intend  to  adopt  a 
presumption  that  claimants  seeking 
relatively  small  refimds  were  injured  by 
the  pricing  practices  of  the  company 
from  which  they  purchased  products.  In 
addition,  we  are  making  a  proposed 
finding  that  end  users  suffered  injury. 
Also,  we  plan  to  use  a  volumetric 
presumption  for  certain  claimants. 

There  are  a  variety  of  reasons  for 
adopting  the  presumption  that  claimants 
seeking  small  refunds  were  injured.  See, 
e.g..  Uban  Oil  Co..  9  DOE  f  82,541  (1982). 
Firms  which  will  be  eligible  for  refunds 
were  in  the  chain  of  distribution  where 
the  alleged  overcharges  occurred  and 
therefore  bore  some  impact  of  the 
alleged  overcharges,  at  least  initially.  In 
order  to  support  a  specific  claim  of 


injury,  a  firm  would  have  to  compile  and 
submit  detailed  factual  information 
regarding  the  impact  of  alleged 
overcharges  which  took  place  many 
years  ago.  This  procedure  is  generally 
time-consuming  and  expensive.  With 
small  claims,  the  cost  to  the  firm  of 
gathering  the  necessary  information  and 
the  cost  to  OHA  of  analyzing  it  could 
exceed  the  expected  refund.  Failure  to 
allow  simplified  procedures  could 
therefore  deprive  injured  parties  of  the 
opportunity  to  receive  a  refund.  This 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  OHA  to  analyze 
detailed  proof  of  what  happened 
downstream  of  the  initial  impact 

Under  the  small  claims  presumption,  a 
claimant  who  is  a  reseller  or  retailer  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  it  based  on 
purchases  below  a  certain  level.  Other 
refund  decisions  have  expressed  this 
threshold  in  terms  of  either  purchase 
volumes  or  refund  dollar  amounts.  In 
Texas  Oil  &  Gas  Corp..  12  DOE  |  85,060 
(1984).  we  noted  that  describing  the 
threshold  in  terms  of  a  dollar  amount 
rather  than  a  purchase  volume  figure 
would  more  readily  facilitate 
disbursements  to  appUcants  seeking 
relatively  small  refunds.  Id.  at  88.2ia 
This  case  merits  the  same  approach. 

Several  factors  determine  the  value  of 
the  threshold  below  which  a  claimant  is 
not  required  to  submit  any  further 
evidence  of  injury  beyond  volumes 
purchased.  One  of  these  factors  is  the 
concern  that  the  cost  to  the  applicant 
and  the  government  of  compiling  and 
analyzing  infonnation  sufficient  to  show 
injury  not  exceed  the  amount  of  the 
refund  to  be  gained.  In  this  case,  where 
the  refund  amount  is  fairly  low  and  the 
early  months  of  the  consent  order  period 
is  fairly  low  and  the  early  months  of  the 
consent  order  period  are  many  years 
past  $5,000  is  a  reasonable  value  for  the 
threshold.  See  Texas  Oil  &■  Gas  Corp.: 
Office  of  Special  Counsel.  11  DOE 
1 85.226  (1984)  [Conoco),  and  cases  cited 
therein.  The  record  indicates  that  nine  of 
the  identified  firms  are  eligible  for  small 
refunds.  The  one  firm  whose  potential 
refund  falls  above  the  threshold 
purchased  20  percent  more  fuel  than  the 
second-largest  firm  and  over  twice  as 
much  fuel  as  any  other  identified 
purchaser. 

A  reseller  or  retailer  which  claims  a 
refund  in  excess  of  $5,000  will  be 
required  to  provide  detailed 
documentation  of  its  injury.  While  there 
are  a  variety  of  methods  by  which  a  firm 
can  make  such  a  showing,  a  firm  is 
generally  required  to  demonstrate  that  it 
maintained  "bank"  of  unrecovered 
costs,  in  order  to  show  that  it  did  not 


pass  the  alleged  overcharges  through  to 
its  own  customers,  and  to  show  that 
market  conditions  would  not  permit  it  to 
pass  through  those  increased  costs.' 

As  noted  above,  we  are  making  a 
proposed  finding  that  end  users  were 
injured  by  the  alleged  overcharges. 
Unlike  regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  onder  period. 
They  were  therefore  not  required  to 
base  their  pricing  decisions  on  cost 
increases  or  to  keep  records  wiiich 
would  show  whether  they  passed 
through  cost  increases.  Because  of  this, 
an  analysis  of  the  impact  of  the  alleged 
overcharges  on  the  final  iHices  of  goods 
and  services  which  were  not  covered  by 
the  petroleum  price  regulations  would 
be  beyond  the  scope  of  a  special  refimd 
proceeding.  See  Office  of  Enforcement, 
10  DOE  1 85.072  (1983)  (PVMJ;  see  also 
Texas  OH  &  Gas  Corp..  12  DOE  at 
88,209,  and  cases  cited  therein.  We 
therefore  propose  that  end  users  of 
motor  gasoline  sold  by  Midway  be 
required  to  document  only  their 
purchase  volumes  to  make  a  sufficient 
showing  that  they  were  injured  by  the 
alleged  overcharges. 

In  addition,  we  propose  that  firms 
whose  prices  for  goods  and  services  are 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  agreement 
not  be  required  to  demonstrate  that  they 
absorbed  the  alleged  overcharges.  In  the 
case  of  regulated  firms,  e.g.,  public 
utilities,  any  overcharges  incurred  as  a 
result  of  Midway's  alleged  violations  of 
the  DOE  regulations  would  routinely  be 
passed  through  to  their  customers. 
Similarly,  any  refimds  received  by  such 
firms  would  be  reQected  in  the  rates 
they  were  allowed  to  charge  their 
customers.  Refunds  to  agricultural 
cooperatives  would  hkewise  directly 
influence  the  prices  charged  to  their 
member  customers.  Consequently,  we 
propose  adding  such  firms  to  the  class  of 
claimants  that  are  not  required  to  show 
that  they  did  not  pass  through  to  their 
customers  cost  increases  resulting  from 
alleged  overcharges.  See,  e.g..  Office  of 
Special  Counsel.  9  DOE  \  82.539  (1982) 
[Tenneco],  and  Office  of  Special 
Counsel.  9  DOE  f  82,545  at  85,244  (1982) 
[PennzoH].  Instead,  those  firms  should 
provide  with  their  applications  a  full 


'Resellers  or  retailers  who  claim  a  refund  in 
excess  of  SSJXX)  but  who  cannot  establish  that  tliey 
did  not  pass  through  the  price  incrsase*  will  tw 
eligible  for  a  refund  of  up  to  the  S5.000  threshold, 
without  being  required  to  submit  furtlier  evidence  of 
injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  S5.000.  See 
Vicfcers.  S  DOE  at  SS3M1  See  also  OfRce  of 
Enforcement  10  DOE \  »SaS  at  88,125  [19S2)  (Ada). 
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explanation  of  the  manner  in  which 
refunds  would  be  passed  through  to 
their  customers  and  of  how  the 
appropriate  regulatory  body  or 
membership  group  will  be  advised  of  the 
applicant's  receipt  of  any  refund  money. 
Sales  by  cooperatives  to  nonmembers, 
however,  will  be  treated  the  same  as 
sales  by  any  other  reseller. 

As  in  previous  cases,  only  claims  for 
at  least  $15  plus  interest  will  be 
processed.  This  minimum  has  been 
adopted  in  prior  refund  cases  because 
the  cost  of  processing  claims  for  smaller 
amounts  outweighs  the  benefits  of 
restitution.  See.  e.g.,  Uban  Oil  Co.,  9 
DOE  at  85.225.  See  also  10  CFR 
205.286(b).  The  same  principle  applies 
here. 

On  the  basis  of  the  information  in  the 
record  at  this  time,  we  propose  to 
distribute  a  portion  of  the  escrow  funds 
to  those  firms  listed  in  the  Appendix.' 
Refunds  will  be  authorized  for  those 
firms  in  the  amounts  indicated,  plus 
accrued  interest  to  the  date  they  receive 
refunds,  provided  they  make  any 
necessary  showing  of  injury.*  However, 
po  addresses  are  available  for  four  of 
those  firms  and  we  therefore  are  unable 
to  contact  these  firms  directly.  In  an 
attempt  to  locate  these  firms,  we  will 
provide  Midway  and  various  petroleum 
dealers  associations  with  copies  of  this 
Proposed  Decision  and  will  publish  a 
notice  in  the  Federal  Register. 
Information  regarding  the  identity  and 
location  of  each  of  these  firms  will  be 
accepted  for  a  period  of  90  days 
following  the  date  of  publication  of 
notice  in  the  Federal  Register  of  a  final 
Decision  and  Order  in  this  proceeding.* 

B.  Refunds  to  Other  Purchasers 

There  were  also  some  first  purchasers 
who  were  not  identified  by  the  ERA 
audit.  These  firms,  and  downstream 
purchasers,  may  have  been  injured  as  a 
result  of  Midway's  pricing  practices.  If 
so,  they  would  be  entitled  to  a  portion  of 
the  consent  order  funds  provided  by 
Midway.  To  help  potential  claimants  not 
identified  by  ERA  decide  whether  to 
apply  for  a  refund,  we  propose  to  use  a 
volumetric  presumption.  Under  this 
procedure,  a  successful  claimant's 


'  Purchasers  identified  in  the  ERA  audit  as  having 
allegedly  been  overcharged  may  submit  information 
to  show  that  they  should  receive  refunds  larger  than 
those  indicated. 

*  The  share  of  the  Midway  escrow  fund  allocated 
to  each  firm  listed  In  the  Appendix  represents  35 
percent  of  the  amount  each  was  allegedly 
overcharged.  This  allocation  is  consistent  with  the 
terms  of  the  consent  order,  which  settled  for  35 
percent  of  the  total  amount  of  alleged  overcharges. 

•  If  we  are  unable  lo  locate  a  particular  firm  listed 
in  the  Appendix,  we  will  reserve  any  funds 
allocated  to  that  firm  for  distribution  in  a 
subsequent  proceeding. 


refund  is  determined  by  multiplying  a 
factor,  known  as  the  volumetric  refund 
amount,  by  the  number  of  gallons  of  fuel 
purchased  by  the  claimant."  The 
volumetric  refund  amount  is  the  average 
per  gallon  refund,  and  in  this  case 
equals  .001866  per  gallon.'  Potential 
applicants  who  were  not  identified  by 
the  ERA  audit  may  use  this  figure  to 
estimate  the  refunds  to  which  they  may 
be  entitled.  The  volumetric  presumption 
is  rebuttable,  however.  A  claimant 
which  believes  that  it  incurred  a 
disproportionate  share  of  the  alleged 
overcharges  may  submit  evidence 
proving  this  claim  in  order  to  receive  a 
larger  refund.  See  Standard  Oil  Co. 
fIndianaJ/Army  &  Air  Force  Exchange 
Service,  12  DOE  I  85.015  (1984).  The 
presumption  and  finding  noted  in 
Section  A  above  apply  also  to 
applications  submitted  by  claimants  not 
identified  by  ERA.  If  vahd  claims 
exceed  the  funds  available  in  the 
escrow  account,  all  refimds  will  be 
reduced  by  a  pro  rata  amount.  Actual 
refunds  will  be  determined  after 
analyzing  all  appropriate  claims. 

C.  Applications  for  Refund 

In  order  to  receive  a  refund,  each  • 
claimant  identified  by  ERA  will  be 
required  to  submit  either  a  schedule  of 
its  monthly  purchases  of  motor  gasoline 
from  Midway  or  a  statement  verifying 
that  it  purchased  motor  gasoline  from 
Midway  and  is  willing  to  rely  on  the 
data  in  the  audit  file.  A  claimant  must 
also  indicate  whether  it  has  previously 
received  a  refund,  from  any  source,  with 
respect  to  the  alleged  overcharges 
identified  in  the  ERA  audits  underlying 
these  proceedings.  Purchasers  not 
identified  by  the  ERA  audit  will  be 
required  to  provide  schedules  of  their 
monthly  purchases  of  motor  gasoline 
from  Midway.  If  they  claim  injury  at  a 
level  greater  than  the  volimietric  level, 
they  must  document  this  injury.  Each 
applicant  must  also  state  whether  there 
has  been  a  change  in  ownership  of  the 
firm  since  the  audit  period.  If  there  has 
been  a  change  in  ownership,  the 
applicant  must  provide  the  names  and 
addresses  of  the  other  owners,  and 
should  either  state  the  reasons  why  the 


*  A  volumetric  approach  is  particularly 
appropriate  in  special  refund  proceedings  in  which 
the  DOE  is  unable  to  identify  readily  persons  who 
may  be  eligible  to  receive  refunds.  It  has  proved  to 
be  an  administratively  efficient  method  for 
determining  what  portion  of  the  available 
settlement  funds  should  be  awarded  to  each 
successful  claimant.  It  also  serves  as  a  useful 
approximation  of  injury  for  those  claimants  who  are 
unable  to  quantify  their  injury. 

^  This  figure  is  obtained  by  dividing  the  $21.24ai9 
not  allotted  to  identified  purchasers  by  the 
11.383.163  gallons  of  motor  gasoline  sold  lo 
purchasers  not  identified  by  ERA. 


refund  should  be  paid  to  the  applicant 
rather  than  to  the  other  owners  or 
provide  a  signed  statement  from  the 
other  owners  indicating  that  they  do  not 
claim  a  refund.  Finally,  an  applicant 
should  report  whether  it  is  or  has  been 
involved  as  a  party  in  DOE  enforcement 
or  private,  section  210,  actions.  If  these 
actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  appUcant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
keep  OHA  informed  of  any  change  in 
status  while  its  Application  for  Refimd 
is  pending.  See  10  CFR  205.9(d]. 

D.  Distribution  of  Remaining  Consent 
Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  funds  could  be 
distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  funds 
remaining  in  the  escrow  account  until 
the  Initial  stage  of  the  refund  proceeding 
has  been  completed.  We  encourage  the 
submission  by  interested  parties  of 
proposals  which  address  altemative 
methods  of  distributing  any  remaining 
funds. 

It  is  therefore  ordered  that 
The  refund  amoimt  remitted  to  the 
Department  of  Energy  by  Midway  Oil 
Company  piu^uant  to  the  consent  order 
executed  on  August  31, 1981,  will  he 
distributed  in  accordance  with  the 
foregoing  decision. 

Appendix— Midway  On.  Company 


First  purctiasar 


Mr  Doyte  RInahard.  Crwtt  Mind  Zsphyr,  2000 
West  River  Oriva,  Davenport  to««  52002  __ 

Mr.  Don  Giammena,  Fred's  Ce  Wrsckar  Sarv- 
ice.  7627  NW  BouMvard,  Davenport.  tom» 
52804 

Hamer  ANgnment  6  E.  Benton  Skeal,  Iowa 
City.  Iowa  52240 

Jim's  67.  1131  Fano  Oriwe.  Daasmlurt.  loM 
52722 

Jm'sZsphyr 


Jotm's  San^oa -...— y......  ...... 

Mr   Howard  Manary.  Manar/s  North  Sisr. 
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Brude  Avwwa,  Mian.  Mhcis  61264 
Mr.    Ctwrias    SonnavWa,    SormevMs    Sarvioa, 

141B  Ljr>cotr>  Road.  BsOandort.  Iowa  52722  .„ 

Washam's  ZepHyr 

Young's  44»i  Skaal  Zaphyr.. 


S1.2S6S7 

2S1.71 

743  S6 
1.27057 
3J8(L71 

6.560  Ot 

482.46 

■aajo 

62r7S 


■^tot  includmg  accrued 
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Western  Area  Power  Administration 

Colorado  River  Storage  Project  Power 
Resources;  Avaiiability  of  Report  to 
Congress 

agency:  Department  of  Energy,  Western 
Area  Power  Administration. 

action:  Notice  of  Availability  of  Report 
to  Congress  on  Colorado  River  Storage 
Project  Power  Resources  and  the 
Financial  Support  of  Authorized  Projects 
in  the  Upper  Colorado  River  Basin 
States. 

summary:  Title  I,  section  108  of  the 
Hoover  Power  Plant  of  1984  (Pub.  L  98- 
381)  requires  within  one  year  of 
enactment  of  the  act,  the  Secretary  of 
Energy,  acting  through  the  Western  Area 
Power  Administration  (Western),  report 
to  the  Committee  on  Interior  and  Insular 
Affairs  of  the  House  of  Representatives 
and  the  Conmiittee  on  Energy  and 
Natural  Resources  of  the  Senate,  on  all 
Colorado  River  Storage  Project  (CRSP) 
power  resources  which  may  be  used  to 
financially  support  the  development  of 
authorized  projects  in  the  States  of  the 
Upper  Division  of  the  Colorado  River 
Colorado,  New  Mexico,  Utah,  and 
Wyoming. 

Accordingly,  a  report  was  transmitted 
to  the  Committees  by  the  Secretary  of 
Energy  on  August  14, 1985.  The  report, 
which  contains  information  gathered  by 
Western  in  cooperation  with  the  Bureau 
of  Reclamation,  identifies  the  available 
Colorado  River  Storage  Project  power 
resources  and  authorized  projects, 
explores  methods  for  developing 
additional  revenues,  and  identiHes 
methods  of  obtaining  capital  for 
construction  of  authorized  projects. 

The  report  is  available  upon  request 
Interested  parties  may  contact  Mr. 
Gordon  Freeny,  Director,  Division  of 
Power  Resouirces,  at  the  address  shown 
below. 

ADDRESS:  Inquiries  shall  be  directed  to: 
Mr.  Gordon  B.  Freeny,  Code  A6300. 
Director,  Division  of  Power  Resources, 
Western  Area  Power  Administration. 
P.O.  Box  3402,  Golden.  CO  80401.  (303) 
231-1606. 

Issued  in  Washin^on.  DC.  August  20, 1985. 

Ronald  IC  Graenlialgh, 

Assistant  Administrator  for  Washington 
Liaision. 

[FR  Doc.  85-20472  Filed  8-26-85:  8:45  am) 
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FEDERAL  COiMIMUNICATIONS 
COIMMISSION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

August  21. 1985. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget. 
For  further  information  contact  Doris 
Peacock.  FCC.  (202)  632-7513. 
OMB  No.:  3060-0020 
Title:  Application  for  Grotmd  Station 

Authorization  in  the  Aviation  Services 
Form  No.:  FCC  406 

The  approval  on  FCC  406  has  been 
extended  through  8/31/88.  The  May  1984 
edition  with  an  OMB  expiration  date  of 
9/30/85  will  remain  in  use  until  updated 
forms  are  available. 

OMB  No.:  3060-0054 

Tide:  Application  for  Exemption  from 

Ship  Radio  Station  Requirements 
Form  No.:  FCC  820 

The  approval  on  FCC  820  has  been 
extended  through  6-31-88.  The  October 
1982  edition  with  an  OMB  expiration 
date  of  9/30/85  will  remain  in  use  imtil 
updated  forms  are  available. 
William  J.  Tricarico, 
Secretary,  Federal  Communications 
Commission. 

[FR  Doc.  85-20383  Filed  8-2&-85;  8:45  am] 
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Bott  Broadcasting  Co.,  et  al.;  Hearing 
Designation  Order 

In  the  matter  of  applications  of:  )oanna 
Glinter.  Smithville,  Missouri,  Req:  760  kHz. 
0.5  kW,  D,  MM  Docket  No.  85-246,  File  No. 
BP-841023AB;  Bott  Broadcasting  Company, 
Overland  Park.  Kansas,  Req:  760  kHz.  1  kW. 
DA-D.  File  No.  BP-841231A|;  Nadine  Marie 
Bohan.  Smithville,  Missouri.  Req:  760  kHz.  0.5 
kW.  D.  File  No.  BP-841231AL.  For 
Construction  Permit 

Adopted:  August  9, 1985. 

Released:  August  19, 1985. 

By  the  Chief,  Mass  Media  Bureau. 

1.  The  Commission,  by  the  Chief, 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  for  new 
AM  broadcast  stations. 

2.  The  Joanna  Glinter  proposal.  The 
Commission  has  not  yet  received 
Federal  Aviation  Administration 
clearance  for  the  antenna  tower 
proposed  by  Ms.  Glinter.  Hence,  an 
appropriate  issue  will  be  specified. 

3.  Additionally,  the  environmental 
narrative  statement  submitted  by  Mr. 
Glinter.  as  required  by  S  1.1311  of  the 
Conmiission's  Rules,  fails  to  state  the 
zoning  classification  of  the  proposed  site 


or  whether  the  proposal  is  a  source  of 
local  controversy  on  environemental 
grounds  in  the  commimity. 

4.  Consequently,  the  applicant  will  be 
required  to  file  within  30  days  of  the 
release  of  this  Order  an  amended 
environemntal  narrative  statement  with 
the  presiding  Administrative  Law  Judge. 
In  addition,  a  copy  shall  be  filed  with 
the  Chief,  Audio  Services  Division,  who 
will  then  proceed  regarding  this  matter 
in  accordance  with  the  provisions  of 

§  1.1313(b).  Accordingly.  S  11317  of  the 
Rules  is  waived  to  the  extent  that  the 
comparative  phase  of  the  case  will  be 
allowed  to  begin  before  the 
environmental  phase  is  completed.  See 
Golden  State  Broadcasting  Corp.,  71 
FCC  2d  229  (1979),  recon.  denied  sub 
nom.  Old  Pueblo  Broadcasting  Corp.,  83 
FCC  2d  337  (1980). 

5.  The  Bott  Broadcasting  Company 
proposal.  To  avoid  violation  of  our 
multiple  owrnership  rule  (§  73.3555),  the 
applicant  has  agreed  to  divest 
ownership  of  station  KCCV, 
Independence,  Mi.ssouri,  should  the 
instant  application  be  granted.  An 
appropriate  condition  will  be  specified. 

6.  The  Nadine  Marie  Bohan  proposal. 
The  applicant  indicates  that 
photographs  of  the  proposed  transmitter 
site  will  be  furnished.  We  have  no 
evidence  that  this  amendment  has  been 
filed,  however.  To  remedy  this 
deficiency.  Ms.  Bohan  will  be  required 
to  file  an  appropriate  amendment  with 
the  presiding  Administrative  Law  Judge. 

7.  Except  as  indicated  by  the  issues 
specified  below,  all  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding.  As  one  of  the  proposals  is 
for  a  different  community,  we  will 
specify  an  issu^  to  determine  pursuant 
to  section  307(b)  of  the  Communications 
Act  of  1934,  as  amended,  which 
proposal  would  best  provide  a  fair, 
efficient  and  equitable  distribution  of 
radio  service.  We  will  also  specify  a 
contingent  comparative  issue,  should 
such  an  evaluation  of  the  proposals 
prove  warranted. 

8.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order  upon  the  following  issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibility  that  %  hazard  to  air 
navigation  would  occur  as  a  result  of  the 


height  and  location  of  the  antenna  tower 
proposed  by  Joanna  Glinter. 

2.  If  a  final  environmental  impact  statement 
is  issued  with  respect  to  Joanna  Glinter 
which  concludes  that  the  proposed  facilities 
are  likely  to  have  an  adverse  effect  on  the 
quality  of  the  environment,  to  determine: 

(a)  Whether  the  proposal  is  consistent  with 
the  National  Environmental  Policy  Act  as 
implemented  by  Si  1.1301-1.1319  of  the 
Commission's  Rules,  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the  applicant 
is  qualified  to  construct  and  operate  as 
proposed. 

3.  To  determine:  (a)  the  areas  and 
populations  which  would  receive  primary 
aural  service  from  the  proposals  and  the 
availability  of  other  primary  service  to  such 
areas  and  populations,  and  (b)  in  light  thereof 
and  pursuant  to  section  307(b)  of  the 
Communications  Act  of  1934.  as  amended, 
which  of  the  proposals  would  best  provide  a 
fair,  efficient  and  equitable  distribution  of 
radio  services. 

4.  To  determine,  in  the  event  it  be 
concluded  that  a  choice  among  the  applicants 
should  not  be  based  solely  on  considerations 
relating  to  section  307(b).  which  of  the 
proposals  would  on  a  comparative  basis  best 
serve  the  public  interest. 

5.  To  determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issues, 
which  of  the  applications  should  be  granted. 

9.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  to  the  proceeding. 

10.  It  is  further  ordered,  that  §  1.1317 
of  the  Commission's  Rules  is  waived  to 
the  extent  indicated  herein.  Within  30 
days  of  the  release  of  this  Order,  Joanna 
Glinter  shall  submit  the  amended 
environmental  narrative  required  by 

9  1.1311  of  the  Rules  to  the  presiding 
Administrative  Law  Judge,  with  a  copy 
to  the  Chief,  Audio  Services  Division. 

11.  It  is  further  ordered,  that  in  the 
event  of  a  grant  of  the  Bott  Broadcasting 
Company  application,  the  construction 
permit  shall  be  conditioned  as  follows: 

Prior  to  commencement  of  operation  of  the 
station  authorized  herein,  permittee  shall 
certify  to  the  Commission  that  it  has  divested 
all  interests  in  station  KCCV.  Independence. 
Missouri. 

12.  It  is  further  ordered,  that  Nadine 
Marie  Bohan  file  photographs  of  the 
proposed  transmitter  site  with  the 
presiding  Administrative  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

13.  It  is  further  ordered,  that  in 
addition  to  the  copy  served  on  the  Chief, 
a  copy  of  each  amendment  filed  in  this 
proceeding  subsequent  to  the  date  of 
adoption  of  this  Order  shall  be  served 
on  the  Chief,  Data  Management  Staff, 
Audio  Services  Division,  Mass  Media 
Bureau.  Room  350, 1919  M  Street,  NW. 
Washington,  DC  20554. 

14.  It  is  further  ordered,  that  to  avail 
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themselves  of  the  opportunity  to  be 
heard  and  pursuant  to  S  1.221(c)  of  the 
Commission's  Rules,  the  applicants  shall 
within  20  days  of  the  mailing  of  this 
Order,  in  person  or  by  attorney,  file  with 
the  Commission  in  triplicate  written 
appearances  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

15.  It  is  further  ordered,  that  pursuant 
to  section  311(a)(2)  of  the 
Communications  Act  of  1934,  as 
amended,  and  S  73.3594  of  the 
Commission's  Rules,  the  applicants  shall 
give  notice  of  the  hearing  as  prescribed 
in  the  rule,  and  shall  advise  the 
Commission  of  the  publication  of  tfTe 
notice  as  required  by  §  73.3594(g)  of  the 
rules. 

Federal  Communications  Commission. 
W.  Jan  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Aifass  Media  Bureau. 

[FR  Doc.  85-20384  Filed  8-26-85;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

Bank  of  Virginia  Co.;  Fonnation  of. 
Acquisition  by,  or  IMerger  of  Banic 
Holding  Companies;  and  Acquisition  of 
Nontianicing  Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Boards 
Regulation  Y  (12  CFR  225.14J  or  the 
board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 


proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  16. 
1985. 

A.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  Bank  of  Virginia  Company, 
Richmond,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  Union 
Trust  Bancorp.  Baltimore,  Maryland. 

Bank  of  Virginia  Company  has  also 
applied  to  acquire  Landmark  Financial 
Services,  Inc.,  Silver  Spring.  Maryland, 
thereby  engaging  in  the  activity  of 
making  installment  loans  to  individuals 
for  personal,  family  or  household 
purposes;  purchasing  sales  finance 
contracts  executed  in  connection  with 
the  sale  of  personal,  family  or  household 
goods  or  services;  acting  as  agent  or 
underwriter  in  the  sale  of  credit  life  and 
credit  accident  and  health  insurance 
directly  related  to  its  making  mortgage 
loans  secured  in  whole  or  in  part  by 
mortgages  or  other  liens  on  real  estate; 
and  acting  as  agent  in  the  sale  of 
insniance  limited  to  assuring  repayment 
of  the  outstanding  balance  on  an 
extension  of  credit  by  a  finance 
company  in  the  event  of  loss  or  damage 
to  any  property  used  as  collateral  for 
such  extension  of  credit,  and  provided 
such  extension  of  credit  does  not  exceed 
the  limits  set  forth  in  section  4(c)(8)(B)  of 
the  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-20387  Filed  8-2A-85:  8:4S  am) 
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Citicorp,  et  ai.;  Applications  To  Engage 
de  Novo  in  Permissible  Nonbanlcing 
Activitiet 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  19. 1985. 

A  Federal  Reserve  Bank  of  New  York 
(A  Marshall  Puckett  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Citicorp,  New  York.  New  York;  to 
engage  de  novo  directly  or  indirectly 
through  any  of  its  existing  subsidiaries 
or  any  subsidiaries  yet  to  be  formed,  in 
the  provision  to  others  of  data 
processing  and  data  transmission 
services;  facilities  (including  data 
processing  and  data  transmission 
hardware,  software,  documentation  or 
operating  personnel);  data  bases:  or 
access  to'such  services,  facilities;  or 
data  bases  by  any  technological  means. 


2.  Citicorp.  New  York,  New  York;  to 
engage  de  novo  directly  or  indirectly 
through  any  of  its  existing  subsidiaries 
or  any  subsidiaries  yet  to  be  formed,  in 
the  provision  of  management  consulting 
advice  to  nonaffiliated  bank  and 
nonbank  depository  institutions 
including  commercial  banks,  savings 
and  loan  associations,  mutual  savings 
banks,  credit  unions,  industrial  banks,  - 
Morris  Plan  banks,  cooperative  banks 
and  industrial  loan  companies. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21, 1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-?0388  Filed  8-26-85:  8:45  am] 

BtUJNO  CODE  UIO-OI-M 


MCorp  and  MCorp  Financial,  Inc^ 
Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
85-16571),  published  at  page  28472  of  the 
issue  for  Friday,  July  12, 1985.  MCorp, 
Dallas,  Texas  and  MCorp  Financial,  Inc.. 
Wilmington,  Delaware  propose  to 
acquire  the  network  consultants 
component  of  The  General  Electric 
Information  Services  Company  Division 
of  General  Electric  Company. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21, 1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-20389  Filed  8-28-85;  8:45  am] 

enjJNQ  CODE  6210-01-M 


New  Bedford  Community  Bancorp,  et 
ai^  Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 


lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  simunarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  18, 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  New  Bedfore  Community  Bancorp, 
New  Bedford,  Massachusetts;  to  become 
a  bank  holding  company  by  acquiring  at 
least  62.8  percent  of  the  voting  shares  of 
Luzo  Bank  and  Trust  Company,  New 
Bedford,  Massachusetts.  Comments  on 
this  application  must  be  received  not 
later  than  September  15, 1985. 

B.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Commercial  Bancshares,  Inc., 
Jersey  City,  New  Jersey:  to  acquire  100 
percent  of  the  voting  shares  of 
Edgewater  National  Bank,  Englewood 
Cliffs,  New  Jersey.  Comments  on  this 
application  must  be  received  not  later 
than  September  15, 1985. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  Lasalle  Stree,  Chicago,  Illinois 
60690: 

1.  HCB  Financial  Corp.,  Hastings, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  the  Hastings  City  Bank. 
Hastings,  Michigan. 

2.  First  Geneva  Banqueshares,  Inc., 
Geneva,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  at  least 
66.66  percent  of  the  voting  shares  of  the 
First  National  Bank  of  Geneva,  Geneva, 
Illinois. 

3.  Windsor  Bancshares.  Inc..  Windsor, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Windsor  State  Bank, 
Windsor,  lUinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166; 

1.  Kennett  Bancshares.  Inc.,  Kermett, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Kennett  National  Bank, 
Kennett,  Missouri. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  American  Bancorp  ofEdmond,  Inc., 
Edmond,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
Bank  and  Trust.  Edmond.  Oklahoma. 
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Comments  on  this  application  must  be 
received  not  later  than  September  19, 
1985. 

2.  Commercial  Landmark 
Corporation.  Muskogee,  Oklahoma;  to 
acquire  89.1  percent  of  the  voting  shares 
of  Sequoyah  State  Bank  of  Muldrow, 
Inc.,  Muldrow,  Oklahoma.  Comments  on 
this  application  must  be  received  not 
later  than  September  19, 1985. 

3.  Firstbank  Holding  Company  of 
Colorado,  Denver,  Colorado;  to  acquire 
100  percent  of  the  voting  shares  of 
Firstbank  at  88th/Wadsworth,  N.A.. 
Westminster,  Colorado  (in 
organization),  and  Firstbank  of  Cherry 
Creek.  N.A.,  Denver,  Colorado  (in 
organization).  Comments  on  this 
application  must  be  received  not  later 
than  September  19, 1985. 

F.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Liberty  Boy  Financial  Corporation, 
Poulsbo,  Washington;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  North 
Sound  Bank,  Poulsbo,  Washington 
(formerly  Bank  of  Poulsbo). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
IFR  Doc.  85-30390  Filed  8-2ft-85:  8:45  amj 

BILUNQ  CODE  UIO-OI-U 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Telecommunications 
Standards;  Coding  and  Modulation 
Requirements  for  4,800  Bit/second 
Modems;  Proposed  Revision 

AGENCY:  Office  of  Information 
Resources  Managment,  General  Services 
Administration. 

ACTION:  Notice  for  comment  on 
proposed  standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments  on  a  Federal 
Telecommunications  Standard  (FED- 
STD)  proposed  for  revision.  FED-STD 
1006,  "Telecommunications:  Coding  and 
Modulation  Requirements  for  4,800  Bit/ 
second  Modems"  will  carry  the  new 
designation  FED-STD  1006A  upon 
approval  of  the  revision. 

DATE:  Comments  are  due  November  25, 
1985. 

ADDRESS:  Send  comments  to  National 
Communications  System,  Office  of 


Technology  and  Standards,  Washington, 
DC  20305-2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  M.  Fenichel,  National 
Communications  System,  telephone 
(202)  692-2124. 

SUPPLEMENTARY  INFORMATION:  1.  The 

General  Services  Administration  (GSA) 
is  responsible  under  the  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949.  as  amended,  for 
the  Federal  Standardization  Program. 
On  August  14, 1972.  the  Administrator  of 
General  Services  designated  the 
National  Communications  System  (NCS) 
as  the  responsible  agent  for  the 
development  of  Federal 
telecommunications  standards  for  NCS 
interoperability  and  the 
computercommunication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments. 

3.  Request  for  copies  of  the  December 
21, 1984  draft  of  FED-STD  1006A  should 
be  directed  to  the  National 
Communications  System,  Office  of 
Technology  and  Standards,  Washington, 
DC  20305-2010. 

Dated:  August  1, 1985. 
Francis  A.  McDonough, 

Acting  Assistant  Administrator.  Office  of 
Information  Resources  Management. 
[PR  Doc.  85-20400  Filed  8-26-85;  8:45  am] 

BIUJNO  CODE  M3ft-2S-ll 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget;  Termination  Liability 
Schedule— GSAR  PT  549 

agency:  Office  of  Policy  and 
Management  Systems,  GSA. 
SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  requests  the 
Office  of  Management  and  Budget 
(OMB)  to  review  an  existing  collection 
in  use  without  a  control  number. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder,  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  William  W.  Hiebert,  GSA  Clearance 
Officer.  General  Services 
Administration  (ATRAI),  Washington, 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ida  Ustad,  Office  of  Acquisition  Policy 
(202-523-4754). 


8UPPUEMENTARY  INFORMATION: 

a.  Purpose.  The  inclusion  of  a 
termination  liability  provision  in 
telecommunications  contracts  helps  to 
ensure  better  rates  and  lowers 
Government  costs. 

b.  Annual  reporting  burden. 
Respondents  and  responses  120,  hours 
300. 

c.  Copies  of  proposal  Copies  may  be 
obtained  from  the  Directives  and 
Reports  Management  Branch  (ATRAI). 
Room  3013,  GS  Building,  Washington. 
DC  20405  (202-566-0666). 

Dated:  August  20. 1985. 
lohnny  T.  Young. 

Acting  Director.  Information  Management 
Division. 

(PR  Doc.  85-20450  Filed  8-28-85;  8:45  am] 
BtUINQ  CODE  MM-C1-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Committee  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  I)  announcement  is 
made  of  the  following  national  advisory 
bodies  scheduled  to  assemble  during  the 
month  of  September  1985. 

National  Advisory  Mental  Health 
Council 

September  9-10;  9:30  a.m. 

Parklawn  Building 

Conference  Rooms  G  &  H 

5600  Fishers  Lane 

RockviUe.  Maryland  20857 

Open — September  9;  9:30  a.m.-12  noon. 

September  10;  9:30  a.m.-2:30  p.m. 
Closed — Otherwise 
Contact:  Helen  W.  Garrett 
Parklawn  Building,  Room  170-26 
RockviUe.  Maryland  20857.  (301)  443-4333 

Purpose:  The  Coundl  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  of  Mental  Health, 
regarding  policies  and  programs  of  the 
Department  in  the  field  of  mental  health. 
The  Council  reviews  applications  for 
grants-in-aid  relating  to  research  and 
training  in  the  field  of  mental  health  and 
makes  recommendations  to  the 
Secretary  with  respect  to  approval  of 
applications  for,  and  amount  of,  these 
grants. 

Agenda:  From  9:30  a.m.-12K)0  noon. 
September  9.  the  meeting  wdll  be  open 
for  discussion  of  NIMH  policy  issues 
and  will  include  current  administrative, 
legislative,  and  program  developments. 
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On  September  10,  the  meeting  will  be 
open  for  a  discussicm  of  research  on 
schizophrenia.  Attendance  by  the  public 
for  the  open  session  will  be  limited  to 
space  available.  Otherwise,  the  Council 
will  conduct  a  final  review  of 
applications  for  Federal  assistance  and 
will  not  be  open  to  the  public  in 
accordance  with  the  determination  by 
the  Administrator,  Alcohol.  Drug  Abuse, 
and  Mental  Health  Administration, 
pursuant  to  the  provisions  of  5  U.S.C 
552b(6).  and  section  10(d)  of  Pub.  L  92- 
463  (5  U.S.C.  Appendix  I). 

Mental  Health  Small  Grant  Review 
Committee 

September  12-14;  1:30  p.m. 

Tlie  Canterbury  Hotel 

1733  N  Street  NW. 

Washingtoa  D.C  20036 

Open — September  12;  1:30-2:00  pjn., 

September  14:  g:3O-10-.3O  ajn. 
Closed — Otherwise 
Contact:  Barbara  McCracken 
Parklawn  Building.  Room  9-05 
5600  Fishers  Lane 
Rockville.  Maryland  20857.  (301)  443-4843 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohoL  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biological  sciences,  widi 
recommendations  to  the  National 
Advisory  Mental  Health  Council,  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism,  and  the  National 
Advisory  Council  on  Drug  Abuse. 

Agenda:  From  l:3O-2.-00  pan- 
September  12.  and  from  9:30-10:30  ajn.. 
September  14.  the  meeting  will  be  open 
for  discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  {md  will  not  be  open  to  the 
pubHc  in  accordance  with  the 
determination  by  the  Administrator. 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  die 
provisions  of  5  U.S.C.  552b(6),  and 
section  10(d)  of  Pub.  L.  92-463  (5  U.S.C. 
Appendix  I). 

National  Advisory  Council  on  Drug 
Abuse 

September  17-18;  ftOO  a.m. 

National  Institutes  of  Health 

9000  Rockville  Pike 

Building  31 C.  Conference  Room  8 

Bethesda,  Maryland  20205 

Open — Septemt)er  17:fe00  a.m.-12  noon. 

September  18;  9M)  a.m.-5M>  p.m. 
Closed — Otherwise 
ConUct  Sheila  Gerdner 
Paiklawn  Building.  Room  lQA-37 
5000  Fishers  Lane 


Rockville.  Maryland  20857.  (301)  443-6720 

Purpose:  The  Council  advises  and 
makes  recommendations  to  the 
Secretary.  Department  of  Health  and 
Human  Services,  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  on  Drug  Abuse,  on  the 
development  of  new  initiatives  and 
priorities  and  the  effectient 
administration  of  drug  abuse  research, 
including  prevention  and  treatment 
research,  and  research  training.  The 
Council  also  gives  advice  on  policies 
and  priorities  for  drug  abuse  grants  and 
contracts,  and  reviews  and  makes  final 
recommendations  on  grant  applications. 

Agenda:  From  9:00  a  jn-12  noon. 
September  17,  and  from  9:00  a.m.-5:00 
p.m.,  September  18,  the  meeting  will  be 
open  for  discussion  of  administrative 
announcements,  program  development 
and  poUcy  issues.  Otherwise,  the 
Council  will  be  performing  final  review 
of  applications  for  Federal  assistance 
and  %vill  not  be  open  to  the  public  in 
accordance  with  the  determination  by 
the  Administrator.  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration, 
pursuant  to  the  provisions  of  5  U.S.C. 
552b(6).  and  section  10(d)  of  Pub.  L  92- 
463  (5  U.S.C.  Apendix  ij. 

National  Advisory  CouncU  on  Alcohol 
Abuse  and  Alcoholism 

September  19-20;  10:30  ajn. 

North  Auditorum 

Health  and  Human  Services  Building 

330  Independence  Avenue,  SW. 

Washingtoa  D.C.  20201 

Open — September  19;  10:30-3:30  p.m. 

Closed — Otherwise 

Contact:  lames  Vaughan 

Parklawn  Building,  Room  ieC-20 

5600  Fishers  L,ane 

Rockville.  Maryland  20657,  (301)  443-4375 

Purpose:  The  Council  advises  the 
Secretary,  Department  of  Health  and 
Human  Services,  regarding  policy 
direction  and  program  issues  of  national 
significance  in  the  area  of  alcohol  abuse 
and  alcoholism.  Reviews  all  grant 
applications  submitted,  evaluates  these 
applications  in  terms  of  scientific  merit 
and  adherence  to  Department  policies, 
and  makes  recommendations  to  the 
Secretary  with  respect  to  approval  and 
amount  of  award. 

Agenda:  On  September  19, 10:30  a.m.- 
3:30  p.m.,  the  open  session  will  be 
devoted  to  general  business  of  the 
Council  and  a  discussion  of  ciurent 
budget,  legislative  and  program 
activities.  From  3:30  p.m.-adjoumment. 
the  closed  session  will  be  devoted  to  a 
discussion  of  the  Board  of  Scientific 
Counselors'  report  on  the  intramural 
research  program.  On  September  20. 
from  9:00  a.m.-adjoumment,  the  session 


will  be  closed  and  the  Council  will 
conduct  a  final  review  of  grant 
applications  for  Federal  assistance  and 
this  session  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator. 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(6),  and 
section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

Substantive  information  may  be 
obtained  fix>m  the  contract  Usted  above. 
Summaries  of  the  meetings  and  roster  of 
committee  members  may  be  obtained  as 
follows:  NIAAA:  Ms.  Diana  Widner. 
Committee  Management  Officer,  Room 
16C-20.  Parldawn  Building.  5600  Fishers 
Lane,  Rockville.  Maryland  20857.  (301) 
443-4375.  NIDA:  Ms.  Sheila  Gradner, 
Executive  Secretary.  National  Advisory 
Council  on  Drug  Abuse,  Room  lOA-37, 
Parklavm  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  (301)  443- 
6720:  NIMH:  Ms.  Helen  Garrett 
Committee  Management  Officer,  Room 
17C-26.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  20857.  (301) 
443-4333. 

Dated:  August  21. 1985. 
Robia  L  Kawazoe, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doc.  85-20424  Filed  8-28-65:  8:45  am) 

MUJNQ  COOe  41S0-2IMI 


Food  and  Drug  Administration 

(Docket  Na  78P-0419  •!  aL] 

AvaiiabUtty  of  Approvad  Vartancaa  for 
Lasar  Light  Slwwa 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drag 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Carter  for  Devices 
and  Radiological  Health  (CDRH)  for  10 
organizations  that  manufacture  and 
produce  laser  light  shows,  light  show 
projectors,  or  both.  The  projectors 
provide  entertainment  of  general 
audiences. 

DATES:  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 
"Supplementary  Information." 

ADomss:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 


JMI 


Federal  Regiater  /  Vol.  50.  No.  166  /  Tuesday.  August  27.  1985  /  Notices 


34757 


4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Summers.  Center  Devices  and 
Radiological  Health  (HFZ-84).  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4874. 

SUPPLEMENTARY  INFORMATION:  Under 
§  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  263f). 
FDA  has  granted  each  of  the  10 
organizations  listed  in  the  table  below  a 
variance  from  the  requirements  of  the 


performance  standard  for  laser  products 
(21  CFR  1040.11(c)). 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
manufacturer,  which  is  its  particular 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  Class  U 
levels  but  not  exceeding  those  required 
to  perform  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  safety  and  protection 
are  provided  by  constraints  on  the 
physical  and  optical  design,  by  warnings 


in  the  user  manual  and  on  the  products, 
and  by  procedures  for  personnel  who 
will  operate  the  products.  Therefore,  on 
the  effective  dats  specified  in  the  table 
below.  FDA  approved  the  requested 
variances  by  a  letter  to  each 
manufacturer  from  the  Deputy  Director 
of  CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  the  product  each 
product  shall  bear  on  the  certification 
lable  required  by  S  1010.2(a)  (21  CFR 
1010.2(a))  a  variance  number,  v^ch  ia 
the  FDA  docket  number  appearing  in  the 
table  below,  and  the  elective  date  of 
the  variance  also  appearing  in  the  table 
below. 


OockMNo. 


78P-M19  (Am«ndmenO 

79P-0065  (Ameodmant) 

e3P-007a  (AnMndmam  and  Mm- 

•ion). 
e4V-0159..„ _ 

e5V-<X»3... 

85V-0079 

SSV-0189 _ 

85V-0239. 

aSV-OZBA 

85V-0287 


Oiganlzatian  granMd  lh«  varianoa 


Bkja  UghtrWng  Uaar  Light  Show.  2300  St  Fran- 
ds  Driva.  Palo  Alio,  CA  94303. 

Audh>-Viaual  knaginaaftng.  Inc..  7953  T«nat  Una, 
Spnngfield,  VA  22153. 

Lazann  Productions,  2821  Ninth  Street.  Barkaley, 

CA  94710 
Ad  Uaar,  Inc..  310  Via  Vera  Cna.  San  Mwcoa, 

CA  92069. 
Rockna  Krebs,  P  O.  Box  658.  1428  U  Street  NW., 

Washington,  DC  20009. 

NoWe  Ptanetanum,  Fort  Worth  Museum  o«  Sc»- 
anoa  and  History.  1501  Montgomery  Street, 
Fort  WorIK  TX  76107. 

Computer  Graphics,  1331  East  McOoweil  Road. 
Ptwenix.  AZ  85006. 

User  Oraanw,  7667  Bodega  Avenue.  Sebastopol, 

CA  95472. 
Startasars.  S02l   Baltour  Una,  Woodland  HiHa. 

CA  91364 
CENTOAK  Corp.,  Park  Place.  Suite  319,  Hudson. 

OH  44236 


r  product 


User  Kght  shows  assemtjied  and  produced  by  Blua  iJi^Hning  Uaar  L^ 

Show  incorporating  Blue  Ughtning  laaar  proiactors  Models  HS-1.  ""PF-I, 

CH-1,  S.S.  4000,  S  S.  4001.  and/or  S.S.  4000a. 
Audk>-Viaual  Imagineenng  AVI  Uaar  Proiection  System  Modal  Series  S  or  B 

and  shows  produced.  aasenWed.  and  operated  by  Audto-Vaual  lii^]iiiaiini 

which  Inoorporate  these  laser  projection  systems. 
User  light  show  incorporating  Ihe  ttacron  Beam  I  Uaar  Proiector  awH<ail 

and  produced  by  Uzanjs  Productnna. 
Model  ALS-5100  Graphic  Work  Station  incorporatng  Claaa  Wb  haium^iaan  v 

argon  lasers. 
"Suites  o«  Light— User  Danoa"  laaar  Ight  thorn  and  the  Incorporalad  CiMa  IV 

laser  protector  assembled  and  produced  by  Rockne  Krsta  m  «■—■ "—"ir 

with  otfier  artists 
Fort  Worth  Museum  of  Soenoe  and  History  "Laser  Magic"  laaar  i|^ 

uaing  the  Protected  Imagery  Model  MC-3  laser  light  show  protector. 


ghl  shows  and  protection  systems  aaaembled  «wt  produced  by 
Computer  Graphics  incorporating  User  Media's  Sbngray  protector  or  Laaar 
Syatama  Oawekipmenl  Corporation's  X-¥  scanners. 

Laaar  Oeams  laser  light  shows  (ncorporatng  the  Laaar  Diaam  Machwa  Modal 
1  laaar  protector  with  argon,  helium-neon,  and/ or  haium-caifenum  iaaara. 

Class  IV  Starlight  Senas  One  laaar  protectors  and  laaar  Kght  shows  assanMeU 
and  produced  by  Starlaaars  incorporating  theae  protaclois. 

Laser  light  shows  and  the  incorporated  Glass  IIK>  or  Oasa  IV  argon,  krypton, 
and/or  helium-neon  laser  protectors  manufactured,  aiimfnbled.  end  pro- 
duced by  CCNTflAK  Corp. 


May  30,  1906  to 
Oac.  19.  ISW. 

May  20.  tsas  to 
Mar  t*.  tM7- 

Jiaia  1Z  19K  to 
Mar.  17,  1987. 

May  20,  19B5  to 
M^r  20,  19S7. 

June  4.  198S  to 
JMna4.l917. 

May  t,  1986  to  Mi 
9,  t98& 


June  24  1 
June  24 

May  30.  It 
May  30, 

June  20.  1 
Jw«20. 

June  14.  II 
June  14. 


88Bto 
19S7 

Kto 
1987. 

gasto 

1987. 
■6to 
1987. 


In  accordance  with  §1010.4.  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358.  82  Stat,  1177-1179 
(42  U.S.C.  2630)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Dated:  August  20, 1985. 

)ohn  C.  ViUforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

[PR  Doc.  85-20377  Filed  8-28-85:  8:45  am) 
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(Docket  Nos.  SOP-01 37  et  al.] 

Availability  of  Approved  Variances  for 
Sunlamp  Products 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  sunlamp  products  have 
been  approved  by  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  for  certain  specified  sunlamps 
and  sunlamp  products  manufactured  or 
imported  by  six  organizations.  The 
intended  use  of  the  products  is  to 
produce  ultraviolet  radiation  for  tanning 
the  skin. 

DATES:  The  effective  dates  and 
termination  dates  of  the  variances  are 
Usted  in  the  table  below  under 
"Supplementary  Information." 


ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administratioii.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Tracy  Summers.  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4874. 

SUPPtEMENTARY  INFORMATION:  Under 
S  1010.4  (21  CFR  1010.4}  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C  283f), 
CDRH  has  granted  each  of  the  six 
organizations  listed  in  the  table  below  a 
variance  from  certain  requirements  of 
the  performance  standard  for  sunlamp 
products  (21  CFR  1040.20).  Approval  has 
been  granted  for  the  listed  products  to 
vary  as  specified  from  that  portion  of 
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S  104(k20(c)(2)(u)  requiring  the  maximum 
timer  interval  for  a  sunlamp  product  to 
be  10  minutes  or  less.  All  other 
provisions  of  §  1040.20  remain 
applicable  to  the  listed  sunlamp 
products  and  ultraviolet  lamps. 
Each  of  the  variances  for  the 
nominally  ultravioIet-A  (UVA)  sunlamp 
products  permits  the  listed  manufacturer 
or  importer  to  introduce  into  commerce 
sunlamp  products  that  have  less  than  5 
percent  of  their  ultraviolet  radiation  at 
wavelengths  shorter  \heni  320 
nanometers.  CDRH's  experience  with 
this  kind  of  sunlamp  product  indicates 
that  the  relatively  lengthy  exposure 


recommended  by  the  manufacturer  does 
not  result  in  severe,  acute  skin  bums  or 
corneal  injury.  Therefore,  the  time 
interval  requirement  of  S  1040.20(c)(2](ii) 
is  not  appropriate  for  these  UVA 
products.  Even  though  the  skin  hazard  is 
reduced,  there  is  still  a  need  to  wear 
protective  eyewear  to  eliminate  the 
unnecessary  risk  of  harm  to  chemically 
sensitized  lenses,  of  cornea  damage,  and 
of  long-term  development  of  lens 
opacities. 

CDRH  has  determined  that  suitable  or 
alternate  means  of  radiation  protection 
are  provided  by  (1)  constraints  on  the 
physical  and  optical  design  of  the 


products  and  (2)  warnings  in  the  user 
manual  and  on  the  products.  Therefore, 
on  the  effective  dates  specified  in  the 
table  below,  CDRH  approved  the 
requested  variances  by  a  letter  to  each 
manufacturer  or  importer  from  the 
Deputy  Director  of  CDRH. 

So  that  the  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  or  importer  of  that 
product,  each  product  shall  bear  on  the 
certification  label  required  by 
§  1010.2(a)  (21  CFR  1010.2(a))  a  variance 
number,  which  is  the  FDA  docket 
number,  and  the  elective  date  of  the 
variance  as  specified  in  the  table  below. 


OockMNc 

ountvup  product 

Eftacvva  data. 

Sun  IndurtM.  mc.  5700  Krusgw  OntM.  P.O. 

Bo<  MX.  JocMboro.  AR  72402. 
Oakpon  MBmaaonal.  toe.  1990  OmIimI*  Un*. 

PC  BCK  S372.  Boa*.  10  8370S. 
Trad*  Saivioas  ItfnMllonl.   Inc,    tiSS   Waal 

4720  Souttl.  Sad  Lika  Cily.  UT  84104. 
totirt*     <a«ctranwc>ianicaO.      24      hamulaa 

AiMnu*.  London.  NW11  B  NO.  England. 
Bedroku-Xam    GntiK    c/o    Domaslic    Salaa 

Corp..  ££IU  mdustfM  Partcway.  P  0  Box  49a 

EMiart  IN  46515 
Nontt  l>mmkjm\  Elackonics.  Inc.  5475  CreaMaw. 

UVA  mjnltn^)  pfottucti  rrwnutacturad  or  importMl  by  Sun  Industhas  Inc  . 

Miva^igesto 

Mw.  17.  1986 
Juna20  198510 

KV^MM 

iMportvd  by  Oikpovt  tmcmttonal.  hic. 
UVA  aurtarip  products  m«r>ufaciurttd  by  Trade  SarvicM  imamatonAl.  Inc — 

UVA  nnimniD  CMDducts  'nMHitocttfWl  bv  Portamgi  l  mUttd 

MV^Kn 

Juna  20. 1990 
Juna  11    1985  to 

Afiv-oma 

Juna  11.  1990. 
Juna  21  1986  to 

86V-<a29 

UVA  auntenp  products  manufacturad  by  Elactrokn— K«m  QnibH . 

Jtna  21,  1990. 
Juna  26   198S  to 

MV-AKI 

Juna  26.  1980. 
Jma  21  1986  to 

ManpNi.  Tannanaa  38134 

Juna  21.  1990. 

In  accordance  with  { 1010.4,  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  pjn..  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358.  82  Stat.  1177-1179 
(42  U.S.C.  263f))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Dated:  August  20. 1985. 

lohn  C.  ViOfortfa. 

Director.  Center  for  Devices  and  Radiological 
Health. 

(PR  Doc.  8&-20373  Filed  8-28-«S:  8:45  am) 
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(Docket  No.  8500327] 

Ethicon,  Inc;  Filing  of  Color  Additive 
Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ethicon.  Inc,  has  filed  a  petition 
proposing  that  the  color  additive 


regulations  be  amended  by  increasing 
the  organic  chlorine  content 
specification  for  the  color  additive 
(phthalocyaninato(2-)]  copper  used  to 
color  sutures  and  contact  lenses. 

FOR  RJRTHER  INFORMATION  CONTACT 

Lester  Borodinsky.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204.  202^72- 
5690. 

SUPPt^MENTARY  INf  ORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  706(d)(1).  74  Stat  402-403  (21 
U.S.C.  376(d)(1))),  notice  is  given  that  a 
petition  (CAP  5C0192)  has  been  filed  by 
Ethicon.  Inc.,  Somerville.  NJ  08876-0151, 
proposing  that  S  74.3045 
[PhthaIocyaninato(2-)]  copper  (21  CFR 
74.3045)  be  amended  by  increasing  the 
organic  chlorine  content  specification 
for  the  color  additive  (phthalocyaninato 
(2-)]  copper  used  to  color  sutures  and 
contact  lenses. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  himian 
environment.  Therefore,  neither  an 
environmental  assesment  nor  an 
environmental  impact  statement  is 
required. 


Dated:  August  20, 1985. 
Rkhaid  I.  Rook. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc  85-20375  Filed  8-28-8S:  8:45  am) 
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(Docket  No.  85G-0335] 

Kyowa  Hakko  Kogyo  Co,  Ltd.;  Filing 
of  Petition  for  Affirmation  for  GRAS 
Status  ' 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  petition  (GRASP  5G0301)  has 
been  filed  on  behalf  of  Kyowa  Hakko 
Kogyo  Co.,  Ltd.,  Tokyo,  Japan,  proposing 
that  enzyme-modified  lecithin  is 
generally  recognized  as  safe  (GRAS)  as 
a  direct  human  food  ingredient. 
date:  Comments  by  October  28. 1985. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 
FOR  FURTHER  INFORMATKW  CONTACT: 

Geraldine  E.  Harris,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-428- 
9463. 
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8UPPLEMCNTAIIV  MTOIMMTION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348  (b)(5)))  and  the  regulations  for 
affumation  of  GRAS  status  in  §17a35 
(21  CFR 170J5).  notice  is  given  that  a 
petition  (GRASP  5G03G1)  has  been  filed 
on  behalf  of  Kyowa  Hakko  Kogyo  Co.. 
Ltd.,  Tokyo,  Japan,  proposing  that 
enzyme-modified  lecithin  is  GRAS  as  a 
direct  human  food  ingredient 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the  format 
requirements  outlined  in  9170.35  is  filed 
by  the  agency.  There  is  no  prefiling 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  aSinnation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  for 
GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.4G(c),  as  published  in  the  Federal 
Register  of  April  28. 1985  (50  FR  16636). 

Interested  persons  may,  on  or  before 
October  28, 1985,  review  the  petition 
and/or  file  comments  (two  copies, 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  this  substance  is  or 
is  not  GRAS.  A  copy  of  the  petition  and 
received  comments  may  be  seen  In  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  August  IS.  1985. 
Richard ).  Rook, 

Acting  Director.  Center  for  Food  Sofety  and 
Applied  Nutrition. 

[FR  Doc.  85-20372  Filed  8-26-«5;  8:45  ani| 
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Consumer  Participation;  Open 
Meetings 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMANY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  consumer  exchange  meetings: 

Detroit  District  Office,  chaired  by  AUn  L 
Hoeting.  District  Director.  The  topk  to  tw 

discussed  is  Food  Quackery. 


Date:  Wednesday,  Septemtier  4. 1985.  9-JO 
ajn. 

Address:  George  Potter  Larrick  Bldg., 
Conference  Room.  1506  East  lefferson  St.. 
Detroit.  MI  48207. 

For  further  information  contact:  Evelyn 
DeNike,  Consamer  AfTairs  Officer.  Pood  and 
Drag  Administration.  1506  East  Jefferson  St. 
Detroit  Ml  48207.  313.22e-628a 

St.  Louis  SUtion,  chaired  by  Rasnnond  K. 
Hedblad.  Station  Chief.  The  topic  to  be 
discussed  is  Sulfites. 

Date:  Thursday,  September  19. 1965. 1  JO 
p.m.  to  3:30  pjn. 

Address:  FDA  Conference  Room.  808  North 
Collins  St.,  Laclede's  Landing.  St  Louis,  MO 
63102. 

For  hiTther  information  contact  Mary- 
Margaret  Richardson.  Consumer  Affairs 
Officer,  Food  and  E>rug  Administration.  808 
North  CoUins  St,  St  Louis.  MO  63102.  314- 
42S-6021. 

Los  Angeles  District  Office,  diaired  by 
Abraham  L  Kieks.  District  Directnr.  The 
topics  to  be  discussed  are:  Health  Fraud.  An 
Update:  and  In  Vitro  Diagnostics. 

Date:  Thursday,  Septemt>er  28, 1985. 10  a.m. 
to  12  m. 

Address:  Food  and  Drug  Administration. 
District  Office.  1521  West  Pico  Blvd..  Los 
Angeles.  CA  90015. 

For  further  informatioa  contact  Cordon  L 
Scott  Consumer  Affairs  Officer,  Food  and 
Drug  Administration.  1521  West  Pico  Blvd. 
Los  Angeles.  CA  9001&.  213-894-4395. 

SUPPLEMENTARY  MFOHMATION:  The 

purpose  of  these  meetings  is  to 
encourage  dialogue  betws«!n  consumers 
and  FDA  officials,  to  identify  and  set 
priorities  for  current  and  future  health 
concerns,  to  enhance  relationships 
between  local  consumers  and  FDA's 
District  Offices,  and  to  contribute  to  the 
agency's  policymaking  decisions  on  vital 
issues. 

Dated:  August  20. 1985. 
Mervin  H.  Shumate. 
Acting  Associate  Commissioner  for 
Regulatory  Affaira. 
(FR  Doc.  65-20378  Filed  8-26-85: 8:45  am) 
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Pubnc  Health  Service 

Food  and  Drtig  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiortty 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685.  February  25. 197a 
as  amended  most  recentiy  in  pertinent 
part  at  47  FR  34643,  August  10. 1982)  is 
amended  to  place  the  Food  and  Drug 
Administration's  (FDA)  public  education 
activities  in  a  separate  organization  and 
to  increase  the  visibility  of  the 
component  performing  public  affairs 


functions.  FDA  proposes  to  establish  an 
Office  of  Public  Affairs  (OPA).  This 
Office  will  be  created  by  transferring 
functions  from  the  current  Office  of 
Legislation  and  Information  (OLI)  to  the 
New  OPA  and  retithng  OU  as  the  Office 
of  Legislative  Affairs  with  the  remaining 
OLI  functions. 

Section  HF-B,  Organizatioa  and 
Functions  is  aniended  as  foQows: 

1.  Delete  paragraph  (d).  Office  of 
Legislation  and  Information  (HFADJ 
and  insert  new  paragraph  (d),  Office  of 
Legislative  Affairs  (HFADJ  reaSag  as 
follows: 

(d)  Office  of  Legislative  Affain 
(HFAD).  Advises  and  assists  the 
Conunissioner  and  other  key  officials 
concerning  legislative  needs  and 
pending  legislation  and  oversight 
activities  which  a£fect  FDA 

Serves  as  the  focal  point  for  overall 
legislative  liaisoa  activities  within  FDA 
and  between  FDA  the  Department. 
PHS,  and  other  agencies;  and  analyzes 
the  legislative  needs  of  FDA  and  drafts 
or  develops  legislative  proposals, 
position  papers,  and  Departmeirtal 
reports  on  proposed  legislation  for 
approval  by  the  Commissioner. 

Advises  and  assists  Members  of 
Congress  and  congressional  committees 
and  staffs,  in  consultation  with  the 
Office  of  the  Secretary,  on  Agen^ 
actions,  policies,  and  issues  related  to 
legislation  which  may  affect  FDA. 

2.  Insert  a  new  paragraph  (e).  Office  of 
Public  Affain  (HFA/J  reading  as 
follows: 

(e)  Office  of  Public  Affairs  (HFAJ). 
Advises  and  assists  the  Commissioiier 
and  other  key  officials  on  all  pubKc 
information  programs;  acts  as  the  focal 
point  for  disseminating  news  on  FDA 
activities  and  as  a  liaison  with  PHS  and 
the  Department  on  pubic  infonoation 
programs. 

Plans,  develops,  implements,  and 
monitors  policy  and  programs  on 
Agency  media  relations  and  consumer 
information  and  education  programs 
conducted  through  the  media.  FDA's 
consumer  affairs  officers,  and  other 
communications  sources. 

Plans,  develops,  produces,  and 
publishes  Agency  publications  and 
graphic  arts  materials. 

Coordinates  Agency  implementation 
of  the  Freedom  of  Infonnatian  (FOI)  Act 
and  the  Privacy  Act  Processes  requests 
for  information  under  FOL  Executes  FOI 
denial  authority  for  the  Agency. 

Dated:  August  20. 1965. 
Margwat  M.  HkUbt. 

SeaetttTf.  ■<.. 

[FR  Doc.  85-20431  Filed  8-26-85;  8:45  am] 
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Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Auttiority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA).  Sections  SK.OO, 
SK.IO,  and  SK.20  of  the  SSA  statement 
as  most  recently  published  in  the 
Federal  Register  on  August  14, 1981  (46 
FR  41215-17),  describes  the  mission, 
organization  and  functions  of  the  Office 
of  Refugee  Resettlement  (ORR).  Notice 
is  given  that  Part  S  is  being  amended  to 
reflect  the  following  changes  in  the 
organization  and  functions  of  ORR. 
First,  the  Office  of  Public  Affairs  is 
being  abolished.  Second,  the  Division  of 
Resettlement  is  being  abolished.  Third, 
the  Division  of  Special  Operations  is 
being  abolished.  Fourth,  the  Florida 
Office,  as  an  outstationed  component  of 
headquarters,  is  being  established.  This 
Office  will  exercise,  for  the  State  of 
Florida,  those  duties  and  responsibilities 
normally  exercised  by  regional  offices 
(ROs)  of  ORR.  It  will  also  provide 
informational  and  referral  services  to 
refugees,  service  providers  and  State 
agencies  in  the  State  of  Florida.  Fifth. 
some  changes  are  being  made  in  the 
functions  of  the  Division  of  Financial 
Management  and  Administration,  as 
indicated  in  the  revised  functional 
statement.  Sixth,  some  changes  are 
being  made  in  the  functions  of  the 
Division  of  Operations,  as  indicated  in 
the  revised  functional  statement.  Lastly, 
some  changes  are  being  made  in  both 
the  organization  and  functions  of  the 
ROs  of  ORR.  The  ten  standard  ROs  will 
be  reduced  to  seven,  with  the  Region  I 
Office  assuming  all  functions  of  the 
Region  n  Office;  the  Region  VIII  Office 
assuming  all  functions  of  the  Region  VII 
Office;  and  the  Region  IV  Office 
assuming  all  functions  of  the  Region  III 
Office.  A  single  representative  will 
remain  in  each  abolished  RO  to  perform, 
as  an  outstationed  employee  of  the 
consolidated  office,  certain  contact  and 
coordinating  responsibilities  for  the 
State  in  which  the  representative  is 
stationed.  Changes  in  the  functions  of 
the  ROs  are  reflected  in  the  revised 
functional  statement. 
The  amendments  are  as  follows: 
Sec.  SK.IO  Office  of  Refugee 
Resettlement — (Organization) 
Delete:  Office  of  Public  Affairs  (     ) 
Delete:  Division  of  Resettlement  (    ) 
Delete:  Division  of  Special  Operations 

Add:  Florida  Office  (     ) 


Sec.  SK.20  Office  of  Refugee 

Resettlement— {Function) 
Delete:  2.  Office  of  Public  Affairs  (    ) 
Redesignate:  3.  as  2.  and  revised  to 

read: 

2.  Division  of  Financial  Management 
and  Administration  (     ): 

Formulates  estimates  for  refugee  and 
entrant  program  and  administrative 
budgets.  Supervises  the  preparation  of 
budget  briefing  materials  for  budget 
presentation.  Performs  budget  execution 
responsibilities  which  include: 
reviewing  the  budget  approved  by  the 
Congress;  recommending  a  financial 
plan  for  its  execution;  making  funds  and 
personnel  allocations  to  ORR 
headquarters  and  regional  offices  (ROs) 
within  guidelines  of  the  approved 
financial  plan;  maintaining  budgetary 
controls  to  ensure  observance  of 
established  ceiling  on  both  funds  and 
personnel  and  monitoring  compliance 
therewith  and  preparing  requests  for 
apportionment  of  appropriated  funds. 

Is  responsible  for  control  of  funds  for 
grants  to  States  and  other  participating 
organizations  and  control  of  the  Federal 
refugee  and  entrant  program 
administrative  budgets.  Provides 
administrative  support  and  services  to 
ORR  headquarters.  Coordinates  ORR's 
RO  reviews  of  grantee  financial 
management  under  the  State- 
administered  refugee  and  entrant 
programs  and  trains  regional  staff  to 
meet  their  financial  monitoring 
responsibilities.  Provides  advice  and 
assistance  on  grant  and  financial 
management  issues  to  the  ROs  and  State 
agencies. 

Provides  centralized  management  and 
administration  of  ORR  categorical  grant 
programs.  Ensures  that  the  solicitation, 
review,  award  and  administration  of 
categorical  grants  conforms  with 
applicable  statutes,  regulations  and 
policies  in  financial  and  administrative 
areas.  Serves  as  the  only  official  ORR 
receipt  point  for  all  categorical  grant 
applications,  as  well  as  categorical  and 
State-administered  financial  status 
submissions  and  program  progress 
reports. 

Redesignate:  4.  as  3.  and  revise  to 
read: 

3.  Division  of  Operations  (    ): 
Provides  direction  for  the  operation  and 
implementation  of  the  ORR  refugee  and 
entrant  domestic  assistance  programs. 
Has  overall  technical  assistance  and 
monitoring  responsibility  for  the  State- 
administered  domestic  assistance 
programs  and  develops  guidance  and 
procedures  for  the  implementation  of 
these  responsibilities.  Designs  strategies 
for  providing  technical  assistance  to 
State  and  local  agencies,  refugee/ 
entrant  self-help  groups  and  voluntary 


agencies.  Recommends,  to  the  Director, 
service  priorities  to  be  initiated  as 
demonstration  or  pilot  projects  designed 
to  promote  the  self-sufficiency  and 
social/economic  integration  of  refugees/ 
entrants.  Oversees  the  progammatic 
implementation  of  grants  and  contracts 
associated  with  national  and  regional 
discretionary  activity. 

Has  responsibility  for  implementing 
and  monitoring  other  domestic 
assistance  and  service  initiatives 
undertaken  by  ORR,  such  as  the 
voluntary  agency  program,  targeted 
assistance,  alternative  resettlement 
strategies  and  other  activities  as 
specified  by  the  Director  or  required  by 
Congressional  mandate. 

Plans  and  gtiides  an  ongoiong 
monitoring  program  carried  out  through 
ORR's  field  operations,  trains  regional 
and  field  staff  to  carry  out  their 
monitoring  responsibilities  and  reviews 
and  assesses  performance  of  field 
operations  in  carrying  out  monitoring 
requirements.  Provides  direction  to  Ae 
field  in  reviewing  and  approving  State 
plans,  and  monitors  State  systems  to 
ensure  compliance  with  OIUl  policies 
with  respect  to  cash  and  medical 
assistance  and  social  services  programs. 
Has  overall  management  responsibility 
for  field  operations,  including  regional 
and  Florida  Offices. 

Redesignate:  5.  as  4. 

4.  Division  of  Policy  and  Analysis  (    ) 
Delete:  6,  Division  of  Resettlement  { 

) 

Delete:  7.  Division  of  Special 
Operations  [     ) 

Redesignate:  6.  as  5.  and  revise  to 
read: 

5.  Regional  Office  of  Refugee 
Resettlement  (    ):  (Located  at  seven 
geographical  locations  throughout  the 
United  States.)  Provide  supervision  and 
technical  direction  for  the  refugee  and 
entrant  programs  carried  out  by  State 
agencies  responsible  for  refugee/entrant 
domestic  assistance  programs;  and  in 
accordance  with  direction  and  guidance 
provided  by  the  national  office, 
establish  regional  program  priorities, 
supply  oversight  and  guidance  to 
regional  operations  staff  and  coordinate 
State  and,  where  necessary,  local 
resettlement  activity  to  ensure 
compliance  with  national  resettlement 
policy.  Participate  in  meetings  with 
public  and  private  agencies  involved 
with  refugee  resettlement  and  facilitate 
communication  and  information 
exchange  among  key  actions  in  State 
and  local  resettlement  programs.  Act  as 
primary  contact  with  State  and  local 
governments,  voluntary  resettlement 
agencies  and  refugee  self-help  groups  in 
the  region. 
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Periodically,  assess  quality  of  State 
and  local  resettlement  services  and 
advise  headquarters  of  State  and  local 
resettlement  problems  and  appropriate 
corrective  action.  Serve  as  focal  point 
for  information  and  advice  to 
headquarters  in  the  formulation  and 
implementation  of  national  resettlement 
policy.  Assist  States  in  the  development 
of  State  plans  and  review  same  to 
ensure  that  national  policy  requirements 
are  observed  and  that  domestic 
assistance  resources  are  being 
effectively  deployed  to  serve  refugees. 
In  carrying  out  this  function:  (a)  Provide 
technical  assistance  to  State  social 
service  agencies  and  monitor  State 
agency  service  delivery  systems  to 
assure  compliance  with  Federal  policy 
and  effective  use  of  social  services  in 
meeting  the  needs  of  refugees  and 
entrants  in  the  region;  (b)  periodically 
review  State  program  operations  to 
ensure  that  Federal  funds  are  being  used 
effecdvely;  (c)  facilitate  coordination 
between  refugee  specific  services  and 
other  Federal  programs  which  are 
relevant  to  refugee/entrant  needs;  (d) 
perform  financial  reviews  of  State- 
administered  program  and  recommend 
to  headquarters  any  corrective  action 
required  and  (e)  exercise  overall 
financial  management  responsibility  for 
ORR  in  the  region  In  accordance  with 
nationally  prescribed  policies  and 
procedures.  Assist  national  office  with 
policy  formulation  and  program 
implementation  and  carry  out  oversight 
for  such  special  national  initiatives  as 
targeted  assistance,  placement  policy 
and  quarterly  consultations.  Generally, 
act  on  behalf  of  the  Director  of  ORR  on 
all  matters  and  issues  requiring  ORR 
leadership  and  direction  in  the  field. 

Add:  6.  Florida  Office  (    ) 

6.  FJorida  Office  (    ):  As  an 
outstationed  headquarters  component, 
provides  information  and  referral 
services,  consistent  with  available 
resources,  to  refugees/entrants,  service 
providers  and  State  agencies  in  the 
State  of  Florida.  In  addition,  carries  out 
those  ORR  duties  and  responsibilities 
outlined  above  under  Regional  Office  of 
Refugee  Resettlement  with  respect  to  the 
State  of  Florida. 

Dated:  August  13. 1985. 

NalMo  Sabalinl, 

Acting  Deputy  Commissioner  for 
Management  and  AasetsmenL 

[PR  Doc  8&-2M22  Filed  8-2»-85: 8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Sscrstary  for 
Housing— Fsderst  Housing 
Commissioner 

[DoclMl  No.  D-65-S02;  FR-2145] 

Redeiegation  of  Autliortty  for  ttie 
Housing  Development  Grant  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federtil  Housing 
Commissioner,  (HUD). 

action:  Notice  of  Redeiegation -of 
Authority. 

summary:  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  is  redelegating  to  the 
Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs  specific 
responsibibty  and  authority  with  respect 
to  the  Housing  Development  Grant 
Program,  authorized  under  section  17  of 
the  U.S.  Housing  Act  of  1937.  (42  U.S.C. 
14370). 

EFFECTIVE  DATE:  August  22,  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Lawrence  Goldberger.  Director.  Housing 
Development  Grant  Divisions, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington,  DC  20410.  Telephone  (202) 
755-6142  (This  is  not  a  toll-fi-ee  number). 

SUPPLEMENTARY  INFORMATION:  Section 
301  of  the  Housing  and  Urban  Rural 
Recovery  Act  of  1983  amended  the  U.S. 
Housing  Act  of  1937  by  adding  section 
17  which,  among  other  matters,  provides 
the  Secretary  of  Housing  and  Urban 
Development  with  the  authority  to  make 
development  grants  for  the  new 
construction  or  substantial 
rehabilitation  of  residential  rental 
housing  in  accordance  with  the 
requirements  set  forth  in  that  section. 
Grants  are  to  be  made  to  eligible 
grantees  on  the  basis  of  applications 
submitted  to  and  approved  by  the 
Secretary  in  accordance  with  statutory 
criteria  and  regulations  prescribed  by 
the  Secretary.  On  December  6, 1984  (48 
FR  47656),  the  Secretary  delegated  all 
his  authority  under  section  17  to  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner.  Tliat 
delegation  also  authorized  the  Assistant 
Secretary  to  redelegate  the  authority 
granted,  except  the  authority  to  issue 
rules  and  regulations,  to  other 
employees  of  the  Department.  The 
Assistant  Sea«tary  for  Housing — 
Federal  Housing  Commissioner  is 
exercising  the  authority  to  redelegate 
specific  authority  under  section  17  to  the 
Deputy  Assistant  Secretary  for 


Multifamily  Housing  Programs  as 
follows: 

Section  A  Authority  Redelegated 

The  Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs  shall 
exercise  all  the  power  and  authority  of 
the  Assistant  Secretary  for  Housing — 
Federal  Housing  Conunissioner  witfi 
respect  to  the  Housing  Development 
Grant  Program,  pursuant  to  sectioa  17  of 
the  U.S.  Housing  Act  of  1937.  except  for 
the  authority  to  issue  rules  and 
regulations,  to  make  program  and 
project  funding  decisions,  to  make 
project  termination  or  cancellatiOD 
decisions  and  to  waive  program 
requirements.  This  authority  shall 
include  but  not  be  limited  to  execution 
of  project  grant  agreements. 

Section  B.  Authority  to  Redeiegale 

The  Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs  may 
designate  the  Director  for  the  Office  of 
Elderly  and  Assisted  Housing  to 
exercise,  in  the  absence  of  tlie  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  Programs,  tlw  power  and 
authority  delegated  by  Sectioo  A 
including  execution  of  project-qMcific 
grant  agreements. 

Authority:  Sec  17.  US.  Housing  Act  of 
1937.  (42  U.S.C.  14370);  KclioD  7(d). 
Department  of  Hoosing  and  Uitiai 
Develc^ment  Act  (42  U.S.C  3SSS(d)). 

Dated:  August  22, 1985. 
)anet  Hale, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing — Deputy  Federal  Housing 
Commissioner. 

[FR  Doc  85-20414  FUed  8-2^-85:  S^tS  SBi) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Ordinance  Providing  for  tfie 
Introduction,  Uss  and  OMrteMon  of 
Alcot>olic  Beverages;  SauR  Sis.  Maris 
Tribe  of  Ctiippewa  Indians 

August  IZ  1985. 

This  notice  is  published  in  accordance 
with  the  authority  delegated  by  the 
Secretary  of  the  Interior  to  die  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 
and  in  accordance  with  the  Act  of 
August  15. 1953,  67  Stat  586. 18  U.S.a 
1161. 1  certify  that  Resolution  No.  4-15- 
85  was  duly  adopted  by  die  Sault  Ste. 
Marie  Board  of  Directors  on  April  15. 
1985.  Resolution  Ne.  4-15-85  providee 
for  the  introduction,  use  and  distribution 
of  alcc^M^c  beverages  within  die  areas 
of  Indian  country  under  the  forisdiction 
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of  the  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians. 

The  ordinance  reads  as  follows: 
lames  S.  Bregman, 

Acting  Deputy  Assistant  Secretary — Indian 
Affairs. 

Resolution  4-15-85 

Liquor  Control  Ordinance 

Whereas,  the  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians  is  a  federally 
recognized  tribe  organized  under  section 
16  of  the  Reorganization  Act  [sic]  of  June 
18, 1934.  (25  U.S.C.  461)  et  seq.;  and 

Whereas,  the  Tribe  is  authorized 
under  tribal  and  Federal  law  to  regulate 
the  possession  and  sale  of  liquor  and 
alcoholic  beverages  within  its 
reservation. 

Whereas,  the  Tribe  wishes  to  provide 
for  the  licensing  and  regulation  of  the 
liquor  by  means  of  the  attached  Tribe 
Liquor  Control  Ordinance.  Now 
Therefore,  Be  It  Resolved  that  the  Board 
of  Directors  of  the  Sault  Ste.  Marie  Tribe 
of  Chippewa  Indians  hereby  adopt  the 
attached  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians  Liquor  Control 
Ordinance  and  submit  the  same  to 
Michigan  Agency,  Bureau  of  Indian 
Affairs  for  appropriate  federal  approval. 

Certification 

We,  the  udersigned,  as  Chairman  and 
Secretary  of  the  Sault  Ste.  Marie  Tribe 
of  Chippewa  Indians,  hereby  certify  that 
the  Board  of  Directors  is  composed  of  13 
members,  of  whom  9  members, 
constituting  a  quorum  were  present  at  a 
meeting  thereof  duly  called,  noticed, 
convened  and  held  on  the  15th  day  of 
April,  1985,  affirmative  vote  of  8 
members  for.  and  0  against,  and  1 
abstaining:  and  that  said  resolution  has 
not  been  recinded  [sic]  or  amended  in 
any  way. 
Joseph  K.  Lumsden, 

Chairman,  The  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians. 

Barbara  Pine, 

Secretary,  The  Sault  Ste.  Marie  Tribe  of 

Chippewa  Indians. 

The  Sault  Ste.  Marie  Tribal  Liquor 

Control  Ordinance 

Be  it  ordained  by  the  Board  of 
Directors  of  the  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians: 

1.1  Title — ^This  Ordinance  shall  be 
known  as  the  Saute  Ste.  Marie  Tribal 
Liquor  Control  Ordinance. 

1.2  Authority — ^This  Ordinance  is 
enacted  pursuant  to  the  Act  of  August 
15. 1953  (Pub.  L  83-277.  67  Stat.  588  [sic, 
586J,  18  U.S.C.  1161)  which  provides  that 
federal  Indian  liquor  laws  shall  be 
inapplicable  to  any  act  or  transaction 
within  any  area  of  Indian  country 


provided  such  act  or  transaction  [sic,  is 
in  conformity  both  with  the  laws  of  the 
State  in  which  such  act  or  transaction] 
occurs  and  with  an  ordinance  duly 
adopted  by  the  Tribe  having  jurisdiction 
over  such  area  of  Indian  country, 
certified  by  the  Secretary  of  the  Interior 
and  published  in  the  Federal  Register. 

1.3  Purpose — The  purpose  of  this 
Ordinance  is  to  regulate  and  control  the 
possession  and  sale  of  liquor  on  the 
Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians  Reservation.  The  enactment  of 
tribal  ordinance  governing  liquor 
possession  and  sales  on  the  Reservation 
will  increase  the  ability  of  the  tribal 
government  to  control  Reservation 
liquor  distribution  and  possession,  and 
at  same  time  will  provide  an  important 
source  of  revenue  for  the  continued 
operation  and  strengthing  of  a  tribal 
government  and  the  delivery  of  tribal 
government  services. 

1.4  Effective  Date — ^This  ordinance 
shall  be  effective  on  such  date  as  the 
Secretary  of  the  Interior  certifies  this 
ordinance  and  publishes  the  same  in  the 
Federal  Register. 

1.5  Abrogation  and  Greater 
Restrictions — Where  the  ordinance 
imposes  greater  restrictions  than  those 
contained  in  other  tribal  ordinances 
controlling  the  possession  and  sale  of 
liquor,  the  provisions  of  this  ordinance 
shall  govern. 

1.6  Interpretation — In  their 
interpretation  and  application,  the 
provisions  of  this  ordinance  shall  be 
held  to  be  minimum  requirements  and 
shall  be  liberally  construed  in  favor  of 
the  tribe  and  shall  not  be  deemed  a 
limitation  or  repeal  of  any  other  tribal 
power  or  authority. 

1 .7  Severability  and  Non-Liability — 
If  any  section,  provision  or  portion  of 
this  ordinance  is  adjudged 
unconstitional  or  invahd  by  a  court  of 
competent  jurisdiction,  the  remainder  of 
this  ordinance  shall  not  be  affected 
thereby.  The  Tribe  assets  there  is  no 
liability  on  the  part  of  the  Sault  Ste. 
Marie  Tribe  of  Chippewa  Indians,  its 
agencies  or  employees  for  damages  that 
may  occur  as  a  result  of  reliance  upon, 
and  conformance  with  this  ordinance. 

1.8  All  other  ordinances  or  parts  of 
ordinances  of  the  Tribe  inconsistent  or 
conflicting  with  this  ordinance,  to  the 
extent  of  the  inconsistency  only,  are 
hereby  repealed. 

1.9  Relation  to  Other  Laws — All  acts 
and  transactions  under  this  ordinance 
shall  be  in  conformity  with  this 
ordinance  and  in  conformity  with  the 
laws  of  the  State  of  Michigan  as  that 
term  is  used  in  18  U.S.C.  1161. 

1.10  Violation — ^The  introduction, 
purchase  sale  or  dealing  in  liquor,  other 
than  when  done  pursuant  to  license 


under  this  ordinance,  is  prohibited  and 
is  a  violation  of  tribal  law.  The  federal 
Indian  liquor  laws  are  intended  to 
remain  applicable  to  any  act  or 
transaction  which  is  not  authorized  by 
this  ordinance.  Violations  of  this 
ordinance  by  any  person  shall  be 
subject  to  federal  prosecution  as  well  as 
to  legal  action  in  accordance  with  tribal 
law. 

1.11    This  ordinance  is  adopted 
pursuant  to  the  authority  contained  in 
Article  VIl,  section  1(g)  of  the  Tribal 
Constitution. 

Section  2.0 — Definitions 

2.10    General  Definitions — For  the 
purposes  of  this  ordinance,  the  following 
definitions  shall  be  used.  Words  used  in 
the  present  tense  include  the  future;  The 
singular  includes  the  plural;  and  the 
plural  includes  the  singular.  The  word 
"shall"  is  mandatory  and  the  word 
"may"  is  permissive. 

2.20  Specific  Words  and  Phrases 

2.21  "Intoxicating  Liquors.  "—All 
ardent,  spirituous,  distilled,  or  vinous 
liquids,  or  compounds,  whether 
medicated,  proprietary,  patented  or  not 
and  by  whatever  name  called  containing 
one-half  percent  or  more  alcohol  by 
volume,  which  are  fit  for  use  for 
beverage  purposes,  but  shall  not  include 
beer  or  wine. 

2.22(a)    "Beer" — Means  any  beverage 
obtained  by  the  alcoholic  fermentation 
of  an  infusion  or  decoction  of  pure  hops, 
or  pure  extract  hops  and  pure  barley 
malt  or  other  wholesome  grain  or  cereal 
in  pure  water  included  ale,  stourt  [sic, 
stout],  and  porter. 

2.22(b)    "Wine"— Means  any 
alcoholic  beverage  obtained  by 
fermentation  of  fruits  (grapes,  berries, 
apples,  etc.)  or  other  agricultural 
product  containing  sugar,  to  which  any 
saccarine  substances  may  have  been 
added  before,  during,  or  after 
fermentation,  and  containing  not  more 
than  seventeen  percent  of  alcohol  by 
weight,  including  sweet  wines  spirits, 
such  as  port,  sherry,  muscatel,  and 
angelica,  not  exceeding  seventeen 
percent  of  alcohol  by  weight 

2.23  "Sale "  and  "Sell"— Include  the 
exchange,  barter,  traffic,  donation,  with 
or  without  consideration  in  addition  to 
the  selling,  supplying  or  distributing,  by 
any  means  whatsoever,  or  [sic,  of] 
intoxicating  hquors  or  beer  or  wine  by 
any  person  to  any  person  or  corporation; 
and,  also  includes  a  sale  or  selling 
within  an  area  or  tribal  jurisdiction  to  a 
foreign  consignee  or  his  agent. 

2.24  "Class  A  Retailer  License  "— 
Shall  mean  the  granting  of  authority  to 
sell  beer  or  wine  only  to  be  consumed 
on  the  premises  where  sold. 
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2.25  "Class  B  Retailers  License  "— 
Shall  mean  the  granting  of  authority  to 
sell  beer  or  wine  only  to  be  consumed 
away  from  the  premises  where  sold. 

2.26  "Class  A  Retail  Intoxicating 
Liquor  License" — Shall  mean  granting 
authority  to  sell,  deal  and  traffic  in 
intoxicating  liquors  only  in  oHginal 
packages  or  containers  and  to  be 
consumed  off  the  premises  so  licensed. 

2.27  "Class  B  Retail  Intoxicating 
Liquor  License" — Shall  mean  the 
granting  of  authority  to  sell,  deal  and 
traffic  in  intoxicating  liquors  to  be 
consumed  by  the  glass  only  on  the 
premises  so  licensed  and  not  in  the 
original  package  or  container. 

2.28  "Temporary  License  " — Shall 
mean  a  license  for  a  term  of  no  more 
than  7  days  of  any  of  the  types  defined 
in  2.24.  2.25,  and  2.27. 

2.29  "PacAo^e"— Means  the  original 
container  or  receptacle  used  for  holding 
intoxicating  liquor  or  fermented  malt 
beverages. 

2.30  "Council"— Me&ns  the  Sault 
Ste.  Marie  Chippewa  Tribal  Board  of 
Directors. 

2.31  "Reservation" — Means  the 
Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians. 

3.0  Sovereign  Immunity 

3.10  Nothing  in  this  ordinance  is 
intended  nor  shall  be  construed  as  a 
waiver  of  the  sovereign  immunity  of  the 
Chippewa  Indians.  No  employee  or 
agent  of  the  Tribe  shall  be  authorized 
nor  shall  he  and  [sic]  she  attempt  to 
waive  the  immunity  of  the  Tribe. 

4.0  Liquor  Licenses  and  Fees 

4.10  The  Tribal  Council  may  issue  to 
an  applicant  any  one  or  combination  of 
the  following  licenses:  Class  A  Retailers 
License;  Class  B  Retailers  License;  Class 
A  Retail  Intoxicating  Liquor  License; 
Class  Be  [sic.  B]  Retail  Intoxicating 
Liquor  License,  and  a  temporary  license 
of  any  of  the  above  types.  The  fee  for 
any  of  the  above  license[s]  with  the 
exception  of  the  temporary  license  shall 

be for  one  license  and for  two 

or  more  licenses.  The  fee  for  a 
temporary  license  shall  be . 


5.0  Liquor  Licenses 

Issuance.  Refusal,  Suspension, 
Cancellation,  Condtions  and 
Restrictions. 

5.10  Issuance 

5.11  The  Tribal  Council  shall,  in  iU 
discretion,  determine  how  many  liquor 
licenses  it  shall  issue  or  have 
outstanding  in  any  one  year. 

5.12  Application  for  all  licenses  shall 
be  submitted  in  the  prescribed  form  to 
the  Tribal  Council  or  its  authorized 
employees.  The  Tribal  Council  shall 


designate  a  committee  to  review  and 
reconmiended  to  the  Tribal  Council 
whether  the  license  shall  be  issued. 

5.13  At  a  minimum,  the  application 
for  any  liquor  license  authorized  by  this 
ordinance  must  be  in  writing,  setting 
forth  the  following  information: 
applicant's  name,  address,  age  and 
tribal  affiliation  (if  any);  typefs)  of 
license(s]  desired;  a  legal  action 
description  of  the  land  where  the 
licensed  activity  will  take  place;  prior 
liquor  licenses  held;  prior  felony 
convictions;  owner  of  land  and  premise 
where  the  licensed  activity  will  take 
place. 

5.14  An  application  for  a  liquor 
license  must  be  accompanied  by  a 
nonretumable  application  fee  of  $25.00. 
There  shall  be  no  application  fee  for  a 
temporary  license. 

5.15  The  Tribal  Council  has  complete 
discretion  in  the  granting  or  denial  of  all 
licenses. 

5.16  All  new  license  requests  will  be 
acted  upon  by  the  Tribal  Council  within 
45  days  from  the  time  when  the 
application  and  fee  were  submitted  to 
the  Tribal  Council. 

5.17  For  the  purposes  of  considering 
an  application  for  a  license  under  this 
ordinance,  the  Tribal  Council  may  cause 
an  inspection  of  the  premises  to  be 
made,  and  may  require  [sic]  into  all 
matters  in  connection  with  the 
construction  and  operation  of  the 
premises. 

5.18  Every  hcense  shall  be  issued  in 
the  name  of  the  applicant  and  no  license 
shall  be  transferable,  no  shall  the  holder 
thereof  allow  any  other  person  to  use 
the  license  or  permit. 

5.19  Every  licensee  shall  post  and 
keep  its  license  in  a  conspicuous  place 
on  the  premises. 

5.20  Inspection 

5.21  All  licensed  premises  used  in  the 
storage  or  sale  of  intoxicating  liquor  or 
fermented  malt  beverages,  or  any 
premises  or  parts  of  premises  used  or  in 
any  way  connected,  physically  or 
otherwise,  with  the  licensed  business 
shall  at  all  times  be  open  to  inspection 
by  any  tribal  or  federal  inspector  or 
tribal  or  federal  police  officer. 

5.22  Every  person,  being  on  any  such 
premises  and  having  charge  thereof, 
who  refuses  or  fails  to  admit  a  tribal  or 
federal  inspector  or  tribal  or  federal 
police  officer  demanding  to  enter  therein 
in  pursuance  of  this  section  in  the 
execution  of  his  duty,  or  who  obstructs 
or  attempts  to  obstruct  the  entry  of  such 
inspector  or  officer,  shall  therey  be 
deemed  to  have  violated  this  ordinance. 

5.30  Suspension  and  Cancellation 

5.31  The  Tribal  Council  may.  for 
violation  of  this  ordinance,  issue  a 
suspension  or  cancellation  order  of  any 


license  issued  pursuant  to  this  ordinance 
and  all  rights  of  the  licensee  to  keep  or 
sell  thereunder  shall  be  suspended  or 
terminated  as  the  case  may  be. 

5.32  Procedure — At  least  ten  (10)  days 
prior  to  the  effective  date  of  the  order  to 
cancel  or  suspend,  the  Tribal  Council 
shall  provide  written  notice  of  such 
cancellation  or  suspension  by  certified 
mail,  return  receipt  requested  to  the 
licensee  at  the  address  shown  on  the 
application.  A  licensee  who  receives  a 
written  notice  of  suspension  or 
cancellation  shall  have  the  right  prior  to 
the  suspension  or  cancellation  date  to 
request  a  hearing  by  the  Tribal  Council 
by  sending  written  notice  by  certified 
mail  with  return  receipt  to  the  Tribal 
Chairperson  at  the  Sault  Ste.  Marie 
Tribe  Office  at  206  Greenough  Street 
Sault  Ste.  Marie.  Michigan  49783  within 
the  ten  (10)  day  period  between  notice 
of  the  cancellation  or  suspension  order. 
Upon  receipt  of  the  request  for  hearing. 
the  Tribal  Council  shall  not  suspend  or 
cancel  the  license  pending  the 
completion  of  the  hearing.  The  Tribal 
Chairperson  shall  set  a  date  for  said 
hearing  which  shall  be  held  within  thirty 
(30)  days  of  receipt  of  the  licensee's 
request  for  a  hearing.  The  council  may 
affirm  or  revise  in  whole  or  part  its 
decision  to  cancel  or  sus])end  said 
license  or  permit  after  said  hearing  and 
its  decision  shall  be  finaL 

5.33  Upon  suspension  or 
cancellation  of  a  license,  the  licensee 
shall  forthwith  deliver  the  license  to  the 
Tribal  Council  and  cease  all  activities 
formerly  conducted  pursuant  to  the 
terms  of  the  license.  Where  the  license 
has  been  suspended,  the  Tribal  Council 
shall  return  the  license  to  the  licensee  at 
the  expiration  or  termination  of  the 
period  of  suspension. 

5.34  Licenses  may  be  suspended  by 
the  Tribal  Council  for  a  period  not  to 
exceed  60  days. 

5.35  The  Tribal  Council  may  reject 
any  application  for  license  renewal  lot 
any  violation  of  this  ordinance  resulting 
in  a  suspension  or  revocation  of  said 
permit. 

5.40  Expiration  of  Licenses 

5.41  Unless  sooner  cancelled,  every 
license  issued  by  the  Tribal  Council 
shall  expire  at  midnight  on  the  31st  day 
of  December. 

5.50  Renewal 

5.51  Applications  for  license 
renewals  for  the  next  calendar  year 
must  be  submitted  to  the  Tribal  Council 
on  or  before  November  15  of  the 
preceding  year.  Applications  for 
renewals  shall  contain  the  same 
information  required  for  new  licenses. 
The  Tribal  Council  will  act  on  all 
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renewal  applications  on  or  before 
December  15. 

5.52    The  Tribal  Council  shall  not  be 
liable  for  any  losses  incurred  by  the 
licensee  resulting  from  cancellation, 
suspension  or  non-renewal  of  a  license. 

6.0    Illegal  Activities 

6.10    State  laws  relative  to  the  hours 
to  which  sales  are  permitted  shall  apply 
to  all  establishments  licensed  under  this 
ordinance. 

6.20    All  sales  shall  be  prohibited  to 
any  person  known  or  believed  to  be 
intoxicated. 

6.30    All  sales  shall  be  prohibited  to 
any  person  under  the  age  of  twenty-one 
(21).  All  sales  shall  be  prohibited  to 
individuals  known  or  believed  to  be 
purchasing  on  behalf  of  any  person 
under  the  age  of  twenty-one  (21).  Any 
person  may  be  required  to  present 
Michigan  identification  card  which 
shows  correct  age  and  bears  the 
holder's  signature. 

6.40    Where  a  liquor  license  is 
required  by  this  ordinance,  all  sales  of 
intoxicating  liquor  and  fermented  malt 
beverages  within  the  exterior 
boundaries  of  the  Sault  Ste.  Marie 
Indian  Reservation  without  a  license 
issued  pursuant  to  this  ordinance  are 
illegal. 

7.0  Contraband-seizure  and  Forfeiture 

7.10    All  intoxicating  liquor  and 
fermented  malt  beverages  within  the 
Indian  Reservation  held,  owned,  or 
possessed  by  a  person  who  is  operating 
in  violation  of  any  provision(s)  of  this 
ordinance  is  hereby  declared  to  be 
contraband.  The  Tribal  Council  may 
issue  a  request  to  proper  federal 
authorities  requesting  the  enforcement 
of  Federal  Liquor  Laws  including  seizure 
of  contraband  hquor  and  fermented  malt 
beverages. 

8.0    Violations-remedies 

8.10    Any  person  found  to  have 
violated  this  ordinance  or  any  lawful 
rule  or  regulation  made  pursuant  thereto 
shall  be  liable  for  a  civil  remedial  fine 
not  exceed  [sic]  five  hundred  dollars 
($500.00). 

8.20    Consistent  with  United  States  v. 
Wheeler.  435  U.S.  313  (1978),  nothing 
shall  prevent  both  federal  and  tribal 
jurisdiction  to  enforce  this  ordinance. 

8.30    Nothing  in  this  ordinance  shall 
be  construed  to  exercise  tribal 
jurisdiction  over  non-Indians  to  an 
extent  inconsistent  [sic]  with  the 
decision  in  Oliphant  v.  Suquamish  435 
U.S.  191  (1978). 

9.0    Regulations 

9.10    The  Tribal  Council  shall  have 
the  authority  to  adopt  and  enforce  rules 


and  regulations  to  implement  this 
ordinance  and  further  the  purposes 
thereof.  This  section  grants  the  Tribal 
Council  the  authority  to  revise  license 
fees  when  necessary. 

10.0    Amendment 

10.10    This  ordinance  may  be 
amended  by  a  majority  vote  of  the 
Tribal  Council  and  approved  by  the 
Secretary  of  the  Interior. 

[FR  Doc.  85-20401  filed  8-26-85;  8:45  am] 

MLUNO  CODE  4110-02-M 


Bureau  of  Land  Management    - 

Motor  Vehicfes;  Emergency  Limitation 
of  Off-Road  Travel  WittYin  Wikfemess 
Study  Areas  (WSA)  In  Hidalgo,  Grant 
and  Luna  Counties,  NM 

agency:  Bureau  of  Land  Management 
(BLM),  Las  Cruces  District,  New  Mexico, 
Interior. 

action:  Off-Road  Vehicles  on  WSAs. 

date:  August  4, 1985. 

ADDRESS:  Bureau  of  Land  Management, 
1800  Marquess  Street.  Las  Cruces.  New 
Mexico  88005. 

FOR  FUm-HER  INFORMATION  CONTACT: 

H.  James  Fox,  District  Manager.  Bureau 
of  Land  Management,  1800  Marquess 
Street.  Las  Cruces,  New  Mexico  88005, 
(505)  525-B228. 

Notice  is  hereby  given  that  effective 
immediately  all  vehicles  are  limited  to 
travel  only  on  existing  roads  and  ways 
within  the  following  WSAs:  Cowboy 
Spring,  NM-030-007;  Gila  Lower  Box, 
NM-030-023;  Blue  Creek.  NM-030-028; 
Cooke's  Range.  NM-030-031;  Florida 
Mountains,  NM-030-034;  Big  Hatchet 
Mountains,  NM-O3O-035:  Alamo  Hueco 
Mountains,  NM-030-038;  and  Cedar 
Mountains;  NM-030-042. 

The  purpose  of  this  designation  is  to 
prevent  impairment  of  the  existing 
wilderness  values  within  these  WSAs 
which  will  be  caused  by  off-road  travel. 

The  authority  for  this  closure  is  43 
CFR  8341.2.  This  designation  will  remain 
in  effect  until  Congress  releases  these 
areas  &om  wilderness  consideration. 
H.  fames  Fox, 
District  Manger. 
[FR  Doc.  85-20405  Filed  8-26-85;  8:45  am) 

MLUNQ  COOC  4310-FS-ll 


Wyoming;  Worland  District  Advisory 
Council  Meeting 

AQENCv:  Bureau  of  Land  Management, 
Worland  District  Office.  Worland, 
Wyoming,  Interior. 


action:  Meeting  of  the  Worland  District 
Advisory  Council. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  91-463. 94-579, 
and  95-514,  and  43  CFR  Part  1780,  that  a 
meeting  of  the  Worland  District 
Advisory  Council  will  be  held  on 
September  24. 1985. 

The  topic  of  the  meeting  is  the 
Washakie  Resource  Management  Plan 
(RMP).  The  entire  meeting  will  be 
devoted  to  a  tour  of  a  portion  of  the 
Washakie  Resource  Area.  The  purpose 
of  the  tour  is  to  visit  areas  on  the  West 
Slope  of  the  Bighorn  Mountains  where 
there  are  representative  examples  of 
conflicts  discussed  in  the  Washakie 
RMP. 

The  tour  will  leave  from  the  office  of 
the  District  Ranger,  U.S.  Forest  Service, 
Paint  Rock  Ranger  District,  1220  North 
8th,  Greybull,  Wyoming,  at  7:30  a.m.,  on 
Tuesday,  September  24, 1985.  The  tour 
will  return  to  Greybull  at  about  5:30  p.m. 
In  case  of  inclement  weather,  the  tour 
will  be  rescheduled  for  Thursday, 
September  26, 1985.  All  other 
arrangements  will  remain  unchanged. 

The  meeting  is  open  to  the  public. 
Persons  attending  the  meeting  must 
provide  their  own  transportation  and 
lunch.  Because  travel  will  be  on 
unimproved  roads,  a  four-wheel  drive  or 
high  clearance  two-wheel  drive  vehicle 
will  be  needed. 

date:  Tuesday,  September  24, 1985,  7:30 
a.m.  (Alternate  date:  Thursday, 
September  26. 1985,  7:30  a.m.). 

Location:  Meet  at  the  Office  of  the 
District  Ranger,  U.S.  Forest  Service, 
Paint  Rock  Ranger  District,  1220  North 
8th,  Greybull,  Wyoming. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Stout,  Bureau  of  Land 
Management,  P.O.  Box  119,  Worland, 
Wyoming  82401,  Telephone:  (307)  347- 
9871. 

Chester  E.  Conaid. 

District  Manager. 

[FR  Doc.  85-20454  Filed  8-28-85;  8:45  am] 

BILUNG  CODE  431»-23-M 


[AA-8448-A.  AA-S448-B) 

Alaska  Native  Claims  Selection; 
Leisnoi,  Inc. 

In  accordance  with  the  Departmental 
regulation  43  CFR  2850.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (ANCSA),  43  U.S.C.  1601. 1613(a), 
will  be  issued  to  Leisnoi,  Inc.  for 
approximately  3,647.88  acres.  The  lands 


involved  are  within  the  vicinity  of 
Woody  Island,  Alaska. 

Seward  Meridian,  Alaska 

T.  27  S.,  R.  18  W. 

T.  28  S.,  R.  18  W. 

T.  27  S..  R.  19  W. 

T.  28  S..  R.  19  W. 

T.  29  S..  R.  21  W. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks  in  the  Kodiak  Daily 
Minor.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  26, 
1985,  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Ruth  Stockie, 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

[FR  Doc.  85-20428  Filed  8-26-85;  8:45  am] 

BILUNO  CODE  4310-JA-M 


[AA-8448-B] 

Alaska  Native  Claims  Selection; 
Leisnol,  Inc. 

In  accordance  with  the  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (ANCSA).  43  U.S.C.  1601. 1613(a). 
will  be  issued  to  Leisnoi,  Inc.  for 
approximately  42,175.11  acres.  The 
lands  involved  are  within  the  vicinity  of 
Woody  Island,  Alaska. 

Seward  Meridian,  Alaska 

T.  29  S..  R.  18  W. 

T.  30  S.,  R.  19  W. 

T.  29  S..  R.  19  W. 

T.  30  S..  R.  19  W. 

T.  29  S..  R.  20  W. 

T.  30  S.,  R.  20  W. 

T.  29  S..  R.  21  W. 

T.  30  S.,  R.  21  W. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
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Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  26, 
1985,  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Ruth  Stockie, 

Section  Chief.  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  85-20429  Filed  &-26-85:  8:45  am) 

BILUNO  CODE  4310-JA-M 


Minerals  Management  Service 

Alaska  Outer  Continental  Stielf; 
Availability  of  the  Environmental 
Assessment  for  the  Modification  of  the 
Aleutian  Island  Deferral  Alternative,  Oil 
and  Gas  Lease  Sale  89,  St.  George 
Basin,  AK 

The  regulations,  40  CFR  1502.9(c)(1), 
for  implementing  the  National 
Environmental  Policy  Act,  as  amended, 
require  that  a  Federal  agency  "shall 
prepare  supplements  to  either  the  draft 
or  final  environmental  impact 
statements  (EIS's)  if:  (i)  The  Agency 
makes  substantial  changes  in  the 
proposed  action  that  are  relevant  to 
environmental  concerns;  or  (ii)  There 
are  significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  proposed 
action  or  its  impacts." 

The  alternative  selected  for  the 
Proposed  Notice  of  Sale  for  proposed 
Sale  89,  St.  George  Basin,  was  not 
specifically  identified  in  the  final 
environmental  impact  statement  (EIS) 
for  this  sale.  This  alternative 
(Alternative  VII)  would  defer  the 
offering  of  984  blocks.  This  includes  all 
but  49  blocks  in  the  Aleutian  Island 
alternative  VI.  An  environmental 
assessment  (EA)  has  been  prepared 
which  analyzes  the  effects  of 
Alternative  VII  in  comparison  with  the 
proposal,  Alternative  I. 

The  Minerals  Management  Services 
has  reviewed  the  information  in  the  EA 
and  the  information  in  the  final  EIS  for 
this  proposed  sale  and  determined  that 
a  supplemental  EIS  is  not  required. 
Copies  of  the  EA  may  be  obtained  by 


written  request  to  Minerals  Management 
Service,  Ofshore  Environmental 
Assessment  Division,  Room  2528,  MS- 
644, 18th  and  C  Streets,  NW., 
Washington,  D.C.  20240,  or  by  telephone 
request  to  Richard  Miller,  Minerals 
Management  Ser\ice,  Environmental 
Evaluation  Branch,  (202)  343-6264. 

Dated:  August  2Z  1985. 
William  0.  Bettenbeis. 
Director,  Minerals  Management  Service. 
(FR  Doc.  85-20427  Filed  8-28-85:  8:45  am] 

BILUNO  CODE  431(MM-M 


National  Park  Service 

National  Register  of  Historic  PlacM; 
Alabama,  et  al^  Notification  of  Pemflng 
Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
17, 1985.  Pursuant  to  S  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Ser\'ice,  U.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
September  11, 1985. 
Patrick  Andnis, 

Acting  Chief  of  Registration  National 
Register. 

ALABAMA 

Houston  County 

Ashford.  Alabama  Midland  Railway  Depot. 
Midland  St. 

Montgomery  County 

Montgomery,  Cloverdale  Historic  District, 
Roughly  bounded  by  Norman  Bridge  ft 
Cloverdale  Rd.,  Fairview  ft  Felder  Avet. 
and  Boultier  St. 

Randolph  County 

Roanoke,  Roanoke  Downtown  Historic 
District,  Roughly  bounded  by  White.  Main. 
West  Point.  La  Monte.  Chestnut  ft  Louina 
SU. 

ARIZONA 

Maricopa  County 

Phoenix.  Security  Building,  234  N.  Central 

ARKANSAS 

Garland  County 

Couchwood  (The  Arkansas  Sculptures  of 

Dionicio  Rodriguez  TR) 
Little  Switzerland  (The  Arkansas  Sculptures 

of  Dionicio  Rodriguez  TR) 

Pulaski  County 

Crestview  Park  (The  Arkansas  Sculptures  of 
Dionicio  Rodriguez  TR) 
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Lakewood  Park  (The  Arkansas  Sculptures  of 

Dionicio  Rodriguez  TR) 
Pugh.  T.  R.,  Memorial  Park  (The  Arkansas 

Sculptures  of  Dionicio  Rodriguez  TR) 

StoM  County 

Big  Springs,  Anderson,  George.  House  (Stone 

County  MRA).  W  of  Big  Springs 
Big  Springs.  Avey,  John,  Bam  (Stone  County 

M/L4/OffAR66 
Big  Springs,  Gammill.  Orvall,  Bam  (Stone 

County  MRA).  NW  of  Big  Springs 
Eacf  Richwoods.  Mabry.  H.  S..  Bam  (Stone 

County  MRA).  Near  Johnson  Creek 
Marcella  vicinity,  Taylor-Stokes  House 

(Stone  County  MRA).  Off  AR  14 
Marcella,  Abemathy.  Jessie.  House  (Stone 

County  MRA).  Off  AR  14 
Marcella,  Doughtery.  H.  /.,  House  (Stone 

County  MRA).  AR  14 
Marcella,  Hess,  Binks,  House-and  Bam 

(Stone  County  MRA),  Off  AR  14 
Marcella,  Hess.  Thomas  M.,  House  (Stone 

County  MRA).  Off  AR  14 
Marcella,  Marcella  Church  S- School  (Stone 

County  MRA).  AR  14 
Marcella.  Martin.  Owen,  House  (Stone 

County  MRA).  ARIA 
Melrose.  Gray.  Walter,  House  (Stone  County 

AtfL4AOffARl4 
Mountain  View  vidnity,  Clark-King  House 

(Stone  County  MRA),  NE  of  Mountain 

View 
Mountain  View  vicinity,  McCom.  Noah, 

House  (Stone  County  MRA).  AR  5 
Mountain  View,  Brewer's  Mill  (Stone  County 

MRA),  AR  ee 

Mountain  View,  Brewer.  A.  B.,  Building 

(Stone  County  MRA).  AR  66 
Mountain  View,  Brewer.  John  F..  House 

(Stone  County  MRA).  AR  9 
Mountain  View,  Case,  C.  B.,  Motor  Co. 

Building  (Stone  County  MRA),  AR  66 
Mountain  View,  Commercial  Hotel  (Stone 

County  MRA)  Off  AR  66 
Mountain  View,  Dew  Drop  Inn  (Stone  County 

Af/M/ OffARee 
Mountain  View.  Farmers  and  Merchants 

Bank  (Stone  County  MRA).  AR  66 
Mountain  View,  Lackey  GenemI 

Merchandise  and  Warehouse  (Stone 

County  MRA),  AR  66 
Mountain  View,  Lancaster.  John  L,  House 

(Stone  County  MRA).  Off  AR  66 
Mountain  View,  Smith.  C.  L..  &Son  General 

Store  (Stone  County  MRA).  AR  66 
Mountain.  View.  StegaU'General  Store  (Stone 

County  MR.\).  AR  66 
Mountain  View,  Stone  (bounty  Recorder 

Building  (Stone  County  MRA)  Off  AR  66 
Newnata,  Anderson,  Clarence.  Bam  (Stone 

County  MRA).  AR  66 
-Old  Lexington.  Guff ey  Joe.  House  (Stone 

County  MRA).  AR  110 
Onia  vicinity.  Bluff  Springs  Church  and 

School  (Stone  County  MRA),  3.5  miles  W  of 

Onia 
Onia  vicinity.  Roasting  Ear  Church  and 

School  (Stone  County  MRA),  NE  of  Onia 
Optimus  vicinity,  Jeffery.  Miles,  Barn  (Stone 

County  MRA),  Off  AR  5 
Pleasant  Grove  vicinity,  Davis  Bam  (Stone 

County  MRA).  W  of  Pleasant  Grove 
Pleasant  Grove  vicinity.  Ford.  Zachariah, 

House  (Stone  County  MRA),  Near  White 

River 


Pleasant  Grove.  Bettis,  John.  House  (Stone 

County  MRA),  ARU 
Pleasant  Grove,  Copeland.  Henry,  House 

(Stone  County  MRA),  AR  14 
Round  Bottom,  Dillard,  William,  Homestead 

(Stone  County  MRA).  Near  White  River 
Round  Bottom,  Lancaster,  Fred.  Bam  (Stone 

County  MRA).  Near  White  River 
St  lames,  Pruitt  Pinkey.  Bam  (Stone  County 

MRA).  AR  14 
Timbo  vicinity,  Copeland.  Wesley.  House 

(Stone  County  MRA),  SE  of  Timbo 
Timbo.  Morris,  Jim.  Bam  (Stone  County 

MRA).  AR  66 
Turkey  Creek.  Turkey  Creek  School  (Stone 

County  MRA).  AR  9 
West  Richwoods.  Brown.  Samuel,  House 

(Stone  County  MRA).  Off  AR  9 
West  Richwoods.  West  Richwoods  Church  Sr 

School  (Stone  County  MRA).  AR  9 

CALIFORNIA 
Alameda  County 

Pleasanton.  Kottinger.  John  W.,  Adobe  Bam, 
200  Ray  St. 

Los  Angeles  County 

Los  Angeles,  Angelus  Mesa  Branch  (Los 

Angeles  Branch  Library  System  TR).  2700 

W.  Fifty-second  St 
Los  Angeles,  Cahuenga  Branch  (Los  Angeles 

Branch  Library  System  TR),  4591  W.  Santa 

Monica  Blvd. 
Los  Angeles,  Dana,  Richard  Henry.  Branch 

(Los  Angeles  Branch  Library  System  TR), 

3320  Pepper  St 
Los  Angeles,  De  Neve,  Felipe,  Branch  (Los 

Angeles  Branch  Library  System  TR).  2820 

W.  Sixth  St. 
Los  Angeles,  Eagle  Rock  Branch  Library  (Los 

Angeles  Branch  Library  System  TR),  2224 

Colorado  Blvd. 
Los  Angeles,  Fremont,  John  C,  Branch  (Los 

Angeles  Branch  Libmry  System  TR),  6121 

Mebose  Ave. 
Los  Angeles.  Irving,  Washington,  Branch  (Los 

Angeles  Branch  Library  System  TR),  1803 

S.  Arlington  Ave. 
Los  Angeles.  Jackson.  Helen  Hunt,  Branch 

(Los  Angeles  Branch  Library  System  TR), 

2330  Naomi  St 
Los  Angeles,  Jefferson  Branch  (Los  Angeles 

Branch  Library  System  TR).  2211  W. 

Jefferson  Blvd. 
Los  Angeles,  Lincoln  Heights  Branch  (Los 

Angeles  Branch  Library  System  TR),  2530 

Workman  St 
Los  Angeles,  Malabar  Branch  (Los  Angeles 

Branch  Library  System  TR),  2801  Wabash 

Ave. 
Los  Angeles.  Memorial  Branch  (Los  Angeles 

Branch  Library  System  TR).  4645  W. 

Olympic  Blvd. 
Los  Angeles,  Moneta  Branch  (Los  Angeles 

Branch  Library  System  TR).  4255  S.  OHve 

St 
Los  Angeles.  Muir.  John,  Branch  (Los  Angeles 

Branch  Library  System  TR).  1005  W.  Sixty- 
Fourth  St. 
Los  Angeles,  North  Hollywood  Branch  (Los 

Angeles  Branch  Libmry  System  TR),  5211 

N.  Tufimga  Ave. 
Los  Angeles,  Stevenson.  Robert  Louis. 

Branch  (Los  Angeles  Branch  Libmry 

System  TR),  803  Spence  St 


Los  Angeles,  Van  Nuys  Branch  (Los  Angeles 

Branch  Libmry  System  TR),  14553  Sylvan 

Way 
Los  Angeles,  Venice  Branch  (Los  Angeles 

Branch  Libmry  System  TR),  610  California 

Ave. 
Los  Angeles,  Vermont  Square  Branch  (Los 

Angeles  Bmnch  Libmry  System  TR),  1201 

W.  Forty-eighth  St. 
Los  Angeles,  Wilmington  Branch  (Los 

Angeles  Bmnch  Library  System  TR),  309 

W.  Opp  St 
Los  Angeles.  Wilshire  Bmnch  (Los  Angeles 

Branch  Libmry  System  TR),  149  N.  St 

Andrews  PI. 
Pasadena.  Culbertson,  Cordelia  A.,  House, 

1188  Hillcrest  Ave. 

Marin  County 

Sausalito,  Griswold  House,  639  Main  St. 
Monterey  County 

Big  Sur  vicinity.  Post,  Joseph  W.,  House,  CA 
1. 

Napa  County 

Napa,  Gordon  Building.  1130  First  St 

Nevada  County 

Nevada  City,  Nevada  Brewery,  107 
Sacrameto  St 

Nevada  City,  Nevada  City  Downtown 
Historic  District,  Roughly  bounded  by 
Spring,  ^dge.  Commercial,  Yoric 
Washington,  Coyote,  and  Main  Sts. 

Orange  County 

Irvine,  Irvine  Bean  and  Growers  Association 
Building.  14972  Sand  Canyon  Ave. 

San  Francisco  County 

San  Francisco,  House  at  584  Page  Street,  584 
Page  St 

COLORADO 

Denver  County 

Denver.  Country  Club  Historic  District 
(Boundary  Increase),  Between  Downing  a 
University,  E.  4th  Ave.  and  N.  of  Alameda 
Ave. 

CONNECTICUT 

Fairfield  Coimty 

Ridgetield,  Hugh  Cain  Fulling  Mill  and  Elias 
Glover  Woolen  Mill  Archaeological  Site, 
US  7 

New  Haven  County 

New  Haven,  Hillhouse  Avenue  Historic 

District,  Bounded  by  Sachem,  Temple. 

Trumbull,  and  Prospect  Sts.,  Whitney  and 

Hillhouse  Aves.  &  RR  tracks 
New  Haven.  Howard  Avenue  Historic 

District,  Properties  along  Howard  Ave. 

between  Interstate  95  and  Cassius  St. 
New  Haven,  Omnge  Street  Historic  District. 

Roughly  bounded  by  Whitney  Ave.,  State, 

Eagle  &  Trumbull  SU. 
New  Haven,  Pinto.  William,  House,  275 

Orange  St 
New  Havea  Tmwbridge  Square  Historic 

District,  Roughly  bounded  by  Columbus  ft 

Howard  Aves.,  Loop  Rd.,  Liberty  St  ft  RR 

tracks 
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Windham  County 

Willimantic  WilUmantic  Armory.  Pleasant 

FLORTOA 

HUlsbofough  County 

Tampa.  Tampania  House.  4«lt  N.  A  St 

Sarasota  Couty 

Sarasota.  Whitfield,  /.  G^  Estate.  2704 
Bayshore  Dr. 

GEORGIA 

BanksCooBty 

Commerce  vicinity,  Hebron  Church. 

Cemetery,  and  Academy,  CR  3 
Maysvilie,  Maysville  Historic  District,  Along 

E.  Main.  W.  Main  and  Homer  Sts. 

lacksoD  Coonty 

Maysville,  Maysville  Historic  District,  Along 
E.  Main.  W.  Main,  and  Homer  Sts, 

IDAHO     , 

Bannock  County 

Pocatello,  Rice-Packard  House.  454  N.  Hayes 
Ave. 

Blaine  County 

Hailey.  Werthheimer  Building.  101 8  Main  St. 

Custw  County 

Stanley  vicinity.  Day,  Ivan  IV,  House,  Boise 
Meridian 

Gooding  County 

Gooding.  Kelly's  Hotel.  112  Main 
Kootenai  County 

Atfaol  vicinity.  Cedar  Momtain  School 

(Kootanaj  County  Rurals  Schools  TR), 

Parks  ft  Lewellyn  Creek  Rd. 
Bayview.  Bayview  School  U  (Kootanai 

County  Rural  Schools  TR).  Careywood  Rd. 
Camb  Mivoden  vicinity.  East  Hayden  Lake 

School  II  (Kootanai  County  Rural  Schools 

TR),  Hayden  I^e  Rd. 
Coeur  D'Alene  Tidnity,  Prairie  School  U 

(Kootanai.  County  Raral  Schools  TR). 

Prairie  Ave. 
Hayden  Laka  vicinity,  Thunborg.  Jacob  and 

Cristina,  House,  Chicken  Point 
Lane,  Lane  School  II  (Kootanai  County  Rural 

Schools  TR),  Lanz  Rd 
McGoire,  McCuires  School  (Kootanai  County 

Rural  Schools  TR).  Corbin  Rd.  ft  Old  HW 

10 
Medimont  vicinity.  Cave  Lake  School 

(Kooanai  County  Rural  Schools  TR),  ID  3 
Medimont  vicinity,  Indian  Springs  School  II 

(Kootanai  County  Rural  Schools  TR).  ID  3 
Pleasant  View  vicinity.  Pleasant  View  School 

n  (Kootanai  County  Rural  Schools  TR). 

Pleasant  View  Rd. 
Post  Falls,  vicinity.  Cougar  Gulch  School  III 

(Kootanai  County  Rural  Schools  TR), 

Cougar  Gulch  Rd. 
Rockford  Bay  vicinity.  Bellgrove  School  II 

(Kootanai  County  Rural  Schools  TR). 

Hamaker  Rd. 
Rose  Lake,  Rose  Lake  School  II  (Kootanai 

County  Rural  Schools  TR).Q\ieen  St  ft  ID  3 
Silver  Sands  Beach  vicinity.  Upper  Twin 

Lakes  School  (Kootanai  County  Rural 

Schools  TRJ.  Twin  Lakes  Rd. 


Owyhee  County 

Camas  and  Pole  Creeks  Archaeological 
District 

Twin  Falls  County 

BuhL  Hotel  Buhl.  1004  Mahi  St 

Valley  County 

Thunder  Qty  vicinity.  Braddock  Gold  Mining 
and  Milling  Company  Log  Building  and 
Forge  Ruins.  Off  Pack  Trail  near  Suicide 
Rock 

INDIANA 

Gibson  County 

Weber  Village  Archaeological  Site  (12  Ci  13), 

Marion  County 

Indianapolis.  Edwards-Aafderheide  House. 
157  R  Tlst  St 

Montgomery  County 

Crawfordsville  vicinity,  McClelland-Layne 
House.  602  Cherry  St 

Orange  County  - 

Paoli.  Lindley,  Thomas  Elwood.  House. 
Willow  Creek  Rd. 

Poaey  County 

Ashworth  Archaelological  Site  (12  Po  7). 
Hovey  Lake  Archaeological  District, 
Mt.  Vernon.  I.O.O.F.  and  Barker  Buildings, 
402—406  Main  St 

Putnam  County 

Greencastle  vicinity,  Stoner.  Lycurgua, 
House,  Manhattan  Rd. 

White  County 

Monticello,  South  Grade  School  Building.  565 
S.  Main  St 

KENTUCKY 

Franklin  County 

Archeological  Site  15  FR  dfift 

MAINE 

Androscroggin  County 

Mechanic  Falls.  Seavems,  George.  House,  8 
High  St 

Cumberiand  CiKmty 

Candy's  Harbor  vicinity.  Union  Hotel 
'     Cundy's  Harbor  Rd. 

Penobscot  County 

Crono,  Old  Fire  Engine  House,  N.  Main  St 

MARYLAND 

Anne  Arundel  County 

Millersville  vicinity.  Rising  Stw  Farm,  1090 
Generals'  HW 

Baltimore  (Independent  dty) 

Fifth  Regiment  Armor  (Maryland  National 
Guard  Armories  TR).  219-247  W.  Hoffman 
St 

Schuler,  Hans,  Studio  and  Residence,  5  E. 
Lafayette  Ave. 

Schwartze  Mansion,  4206  Euclid  Ave. 

Baltimore  County 

Catonsville  vicinity.  The  Wilderness.  2 
ThisdeRd. 


Monkton  vicinity.  Corbett  Historic  Distrxt 

1615—1827  Corbett  Rd  ft  16200— 162ZS 

Corbett  Village  Ln. 
PikesviUe,  Piketrille  Armory  (Maryland 

National  Guard  Armories  TR),  610 

Reisterstown  Rd 
Towson.  Towson  Academy  (Maryland 

National  Guard  Armories  TR).  Washii^ton 

St  ft  Chesapeake  Ave. 

Caralhw  Cooaty 

Dentoa  Denton  Armory  (Maryland  National 
Guard  Armories  TR).  Maple  Ave.  * 
Randolph  St 

CamA  County 

Sykesville.  Sykesville  Historic  District  Maia 

St.  Springfield  Norwood  ft  Mellor  Aves. 
Uniontown.  Uniontown  Historic  District 

Uniontown  ft  Trevanion  Rd 

Cedl  County 

Elkton,  Elkton  Armory  (Maryland  National 
Guard  Armories  TR),  Railroad  Ave.  ft  Bow 
St 

Frederick  Coonty 

Frederick  vicinity,  Widrick.  George.  House. 

Ballenger  Creek  Pk. 
Frederick.  Frederick  Armory  (Mary load 

National  Guard  Armories  TR).  Beats  ft 

Second  Sts. 

Harford  County 

Bel  Air.  Bel  Air  Armory  (Maryland  Natioaal 
Guard  Armories  TR).  H.  Main  St 


Kent  County 

Chestertown.  Chestertown  Armory 
(Maryland  National  Guard  Armoriea  Til/. 
Quaker  Neck  Rd 

Queen  Anne's  County 

Centreville.  Centreville  Armory  (Maryland 
National  Guard  Armories  TRJ.  S. 
Commerce  St 

Church  Ifill  vicinity.  Bishopton.  PInder  IW 
Rd. 

Somerset  County 

CrisReld  vicinity.  Nelson  Homestead  Cash 

Comer  ft  Hopewell-Bedsworth  Rds. 
Crisfield  Crisfield  Armory  (Maryland 

National  Guard  Armories  TR).  Main  St 

Extended 
Manokin  vicinity,  Maddox.  George,  Pbrm. 

River  Rd 

Washington  Cotmty 

Hagerstown.  Hagerstown  Armory  (Maryhmd 
National  Guard  Armories  TR).  328  N. 
Potomac  St 

MASSACHUSETTS 

Essex  County 

Peabody,  Washington  Street  Historic 
District  Washington.  Main  Holtoe  and 
Sewall  Sts. 

Middlesex  County 

Cambridge.  Reversible  Collar  Coatpany 
Building  (Cambridge  MRAf.  2fr-JE7  Mt 
Auburn  ft  10-12  Arrow  Sts. 
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NflCHIGAN 

Alger  County 

Munising  vicinity.  Grand  Island  North  Light 
Station,  Grand  Island 

Betrien  County 

Niles,  Old  U.S.  Post  Office,  322  E.  Main  St 

Cue  County 

Edwardsburg.  Mason  District  Number  8 
Schoolhouse,  17049  US  12 

Gratiot  County 

Conservation  Part  Site  (20GR33) 
Holiday  Park  Site  (20GR91) 

Kalamazoo  County 

Kalamazoo,  Portage  Street  Fire  Station,  1249 
Portage  St 

Kent  County 

Grand  Rapids,  Paddock.  Augustus,  House, 
1033  Uke  Dr.  BE 

livingBtoB  County 

Brighton  vicinity,  Westphal,  August, 
Farmstead.  6430  Brighton  Rd. 

Oakland  County 

Birmingtham.  Grand  Trunk  Western  Railroad 
Birmingham  Depot,  245  S.  Eton  St 

St  Joaepfa  County 

Constantine.  Constantine  Historic 
Commercial  District,  Washington  St. 
between  Second  and  Water  &  Water  St 
between  White  Pigeon  and  125  W.  Water 

Wayne  County 

Detroit  River  Place  Complex,  Bounded  by 
Joseph  Campau  Ave.,  Wight  St.,  and 
McDougal  Ave. 

MONTANA 

Cascade  County 

Great  Falls.  Roberts  Building,  520-28  Central 
Ave. 

Missoula  County 

Missoula.  Herzog,  J.M.  House,  1210  Toole 

Ave. 
Missoula,  Prescott,  Clarence  R.,  House, 

University  of  Montana 

NEBRASKA 
Custer  County 

Broken  Bow,  Arrow  Hotel,  509  S.  Ninth  Ave. 

Dawes  County 

Crawford.  Co-operative  Block  Building,  435- 
445  Second 

Dodge  County 

Fremont  Bullock,  Samuel,  House,  508  W. 
Military  Ave. 

Hall  County 

Grand  Island.  Glade— Donald  House,  1004  W. 
Divison 

Hamilton  County 

Aurora,  Royal  Highlanders  Building,  1235  M 
St 


Jefferson  County 

Fatrbury,  Fairbury  Public-Carnegie  Library, 
601  Seventh  St 

Kearney  County 

Minden.  Thome,  W.T.,  Building,  Fifth  St 

Lancaster  County 

Lincoln.  St  Charles  Apartments,  4717 
Baldwin  Ave. 

Platte  County 

Hill-Rupp  Site 

Red  Willow  County 

McCook,  McCook  Public-Carnegie  Library, 
423  Norris  Ave. 

Saline  County 

Friend,  Kiddle,  Richard  H,  House.  819  Eighth 
St 

NEVADA 

Carson  City  (Independent  City) 
Smaill,  David,  House,  313  W.  Ann  St 

NEW  HAMPSHIRE 

Belknap  County 

Belmont  Belmont  Public  Library.  Main  St 
Laconia,  Evangelical  Baptist  Church, 

Veterans  Sq. 
Laconia,  Gale  Memorial  Library,  695  Main  St 

Carroll  County 

Effingham,  Lord's  Hill  Historic  District,  NH 
153,  Plantation  &  Hobbs  Rds. 

Coos  County 

Crawford  House  Artist's  Studio 

Grafton  County 

Lebanon,  Colbum  Park  Historic  District,  N, 
S,  E  ft  W.  Park  Sts.,  Campbell  School  ft 
Bank  Sts.  and  Lebanon  Mall 

Lebanon,  Stone  Arch  Underpass,  Glen  Rd. 

Hillsborough  County 

Manchester,  St  George's  School  and 
Convent  12  Orange  St 

Merrimack  County 

Hill  vicinity,  Hill  Center  Church,  Hill  Center 

Rd. 
New  London,  Whipple,  Dr.  Solomon  M., 

House,  Main  St 
Pembroke,  Pembroke  Mill,  100  Main  St 

Rockingham  Coupty 

Exeter,  Moses-Kent  House,  1  Pine  St 

NEW  JERSEY 

Bergen  County 

Oradell,  Cooper,  Tbunise  &  Richard,  House, 
608-610  Brookside  Ave. 

Hudson  County 

Hoboken.  Keuffel  and  Esser  Manufacturing 
Complex,  3rd,  Grand  &  Adams  Sts. 

NEW  MEXICO 

San  Miguel  County 

Las  Vegas,  AT  &  SF  Roundhouse  (Las  Vegas 
New  Mexico  MRA).  NE  of  Grand  Ave. 

Las  Vegas.  Acequia  Madre  (Las  Vegas  New 
Mexico  MRA),  Roughly  from  Gallinas 
River  to  intersection  of  S.  Pacific  ft  US  85 


Las  Vegas,  Angel.  Arturo.  House  (Las  Vegas 

New  Mexico  MRA),  926  S.  Pacific 
Las  Vegas,  Arthur,  Charles  and  Lewis,  E.  N, 

House  (Las  Vegas  New  Mexico  MRA), 

Douglas  Ave. 
Las  Vegas,  Baca-Korte  House  (Las  Vegas 

New  Mexico  MRA).  615  S.  Pacific 
Las  Vegas.  Blattman,  Henry.  House  (Las 

Vegas  New  Mexico  MRA),  1710  8th 
Las  Vegas,  Building  at  1202  9th  Street  (Las 

Vegas  New  Mexico  MRA).  1202  9th  St. 
Las  Vegas,  Building  at  1214  Bridge  (Las 

Vegas  New  Mexico  MRA).  1214  Bridge 
Las  Vegas,  Building  at  1406  Romero  (Las 

Vegas  New  Mexico  MRA).  1406  Romero 
Las  Vegas,  Building  at  2005  Montezuma  (Las 

Vegas  New  Mexico  MRA).  2005 

Montezuma 
Las  Vegas,  Clevenger.  Lowery,  House  (Laa 

Vegas  New  Mexico  MRA),  1013  2nd 
Las  Vegas,  Cook,  fames.  House  (Las  Vegas 

New  Mexico  MRA),  1017 11th 
Las  Vegas.  Eldorado  Hotel  (Las  Vegas  New 

Mexico  MRA),  514  Grand 
Las  Vegas,  First  Baptist  Church  (Las  Vegas 

New  Mexico  MRA).  700  University 
Las  Vegas,  Gatignole.  Eugenia,  House  (Las 

Vegas  New  Mexico  MRA),  1114  S. 

Gonzales 
Las  Vegas,  Herrera,  Esperansa,  House  (Las 

Vegas  New  Mexico  MRA),  2231  Church 
Las  Vegas.  House  at  1007 11th  Street  (Las 

Vegas  New  Mexico  MRA),  1007 11th  St. 
Las  Vegas.  House  at  1025  Railroad  (Las 

Vegas  New  Mexico  MRA).  1025  Railroad 
Las  Vegas,  House  at  1114  10th  (Las  Vegas 

New  Mexico  MRA).  1114  10th 
Las  Vegas.  House  at  1116  Columbia  (Las 

Vegas  New  Mexico  MRA),  1116  Columbia 
Las  Vegas,  House  at  119  Railroad  (Las  Vegas 

New  Mexico  MRA),  119  Raibvad 
Las  Vegas,  House  at  12  Grand  (Las  Vegas 

New  Mexico  MRA).  12  Grand 
Las  Vegas,  House  at  1221  San  Francisco  (Las 

Vegas  New  Mexico  MRA),  1221  San 

Francisco 
Las  Vegas,  House  at  1513  6th  (Las  Vegas 

New  Mexico  MRA),  1513  8th 
Las  Vegas,  House  at  16  Grand  (Laa  Vegas 

New  Mexico  MRA),  16  Grand 
Las  Vegas,  House  at  1616  8th  (Laa  Vegaa 

New  Mexico  MRA),  1816  8th 
Las  Vegas,  House  at  1717  8th  (Las  Vegas 

New  Mexico  MRA),  1717  8th 
Las  Vegas,  House  at  2203  New  Mexico  (Las 

Vegas  New  Mexico  MRA),  2203  New 

Mexico 
Las  Vegas,  House  at  2501  Taos  Alley  (Las 

Vegas  New  Mexico  MRA),  2501  Taos  Alley 
Las  Vegas,  House  at  309  Railroad  (Las  Vegas 

New  Mexico  MRA),  309  Raiht)ad 
Las  Vegas,  House  at  312  Tecolote  (Las  Vegas 

New  Mexico  MRA).  312  Tecolote 
Las  Vegas,  House  at  506  University  (Las 

Vegas  New  Mexico  MRA),  508  University 
Las  Vegas,  House  at  514  University  (Las 

Vegas  New  Mexico  MRA).  514  University 
Las  Vegas,  House  at  521 S.  Pacific  (Laa 

Vegas  New  Mexico  MRA),  521  S.  Pacific 
Las  Vegas,  House  at  613  Mora  (Las  Vegaa 

New  Mexico  MRA),  613  Mora 
Las  Vegas,  House  at  618  Mora  (Las  Vegaa 

New  Mexico  MRA),  618  Mora 
Las  Vegas,  House  at  733  Railroad  (Laa  Vegaa 

New  Mexico  MRA),  733  Railroad 


Las  Vegas,  House  at  BOO  Pecoa  (Las  Vegaa 

New  Mexico  MRA),  800  Pecos 
Las  Vegas,  House  at  810  Douglas  (Las  Vegas 

New  Mexico  MRA).  810  Douglas 
Las  Vegas,  House  at  812  Douglas  (Las  Vegas 

New  Mexico  MRA),  812  Douglas 
Las  Vegas,  House  at  814  Douglas  (Las  Vegas 

New  Mexico  MRA),  814  Douglas 
Las  Vegas,  House  at  818  Douglas  (Las  Vegas 

New  Mexico  MRA),  818  Douglas 
Las  Vegas,  House  at  821 12th  (Las  Vegas 

New  Mexico  MRA),  821 12th 
Las  Vegas.  House  at  822  Douglas  (Las  Vegas 

New  Mexico  MRA),  822  Douglas 
Las  Vegas,  House  at  913  2nd  (Las  Vegas  New 

Mexico  MRA).  913  2nd 
Las  Vegas.  House  at  915  2nd  (Las  Vegas  New 

Mexico  MRA),  915  2nd 
Las  Vegas,  House  at  919  2nd  (Las  Vegas  New 

Mexico  MRA),  919  2nd 
Las  Vegas,  House  at  919  Railroad  (Las  Vegas 

New  Mexico  MRA),  919  Railroad 
Las  Vegas,  House  at  921  Chavez  (Las  Vegas 

New  Mexico  MRA).  921  Chavez 
Las  Vegas,  House  at  921 S.  Pacific  (Las 

Vegas  New  Mexico  MRA).  921  S.  Pacific 
Las  Vegas,  House  at  931  Prince  (Las  Vegas 

New  Mexico  MRA).  931  Prince 
Las  Vegas,  House  at  933 12th  (Las  Vegas 

New  Mexico  MRA).  933  12th 
Las  Vegas.  Ilfeld.  Charles.  Memorial  Chapel 

6r  Masonic  Cemetery  (Las  Vegas  New 

Mexico  MRA).  Colonias  ft  Romero 
Las  Vegas,  fohnsen  House  (Las  Vegas  New 

Mexico  MRA).  1523  8th 
Las  Vegas,  Johnsen  Mortuary  (Las  Vegas 

New  Mexico  MRA),  801  Douglas 
Las  Vegas,  Las  Vegas  Iron  Works  (Las  Vegas 

New  Mexico  MRA).  Off  NM  65/104 
Las  Vegas.  Las  Vegas  Railroad  and  Power 

Company  Building  (Las  Vegas  New  Mexico 

MRA).  12th  and  San  Francivco 
Las  Vegas,  Lincoln  Park  Historic  District 

(Boundary  Increase)  (Las  Vegas  New 

Mexico  MRA).  Roughly  bounded  by 

Douglas  ft  Grand  Ave*,  and  Gallinas  ft  12th 

Sts. 
Las  Vegas,  Martinez,  Jose  Orlando,  House 

(Las  Vegas  New  Mexico  MRA),  1041 5th  St. 
Las  Vegas,  Nolan  House  (Las  Vegas  New 

Mexico  MRA),  110 10th  St. 
Las  Vegas,  Old  Las  Vegas  Post  Office  (laa 

Vegas  New  Mexico  MRA),  901  Douglas 
Las  Vegas.  Pimter  O'Neil  Rooming  House 

(Las  Vegas  New  Mexico  MRA),  313 

Railroad 
Las  Vegas,  Romero,  Canuto,  House  (Las 

Vegas  New  Mexico  MRA),  SW  of  Mills 

Ave. 
Las  Vegas,  Salazar.  Vidal  ondElisa.  House 

(Las  Vegas  New  Mexico  MRA),  824 

Railroad 
Las  Vegas,  Schmitt-Laemmie  House  (Las 

Vegas  New  Mexico  MRA).  1106  Columbia 
Las  Vegas,  Serna-Blanchard  House  (Las 

Vegas  New  Mexico  MRA).  2203  N. 

Gonzalez 
Las  Vegas,  Shawn-Guerin  House  (Las  Vegas 

New  Mexico  MRA),  140  Delgado 
Las  Vegas,  St.  Anthony's  Hospital  Annex 

(Las  Vegas  New  Mexico  MRA),  700 

Friedman 
Las  Vegas.  SundU  M.  M.  House  (Las  Vegas 

New  Mexico  MRA),  1607  8th 
Las  Vegas.  Taichert  Building  (Las  Vegas 

New  Mexico  MRA).  1201  National 
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Las  Vegaa.  Taichert  Warehouse  (Laa  Vegas 

New  Mexico  MRA).  623 12th 
Las  Vegas,  Truder  Park  (Las  Vegas  New 

Mexico  MRA),  Roughly  bounded  by  2nd. 

Washington  ft  Grand 
Las  Vegas,  Trujillo-Conzalea  House  (Las 

Vegaa  New  Mexico  MRA).  935  New 

Mexico 
Us  Vegas.  Ward,  C.  W.  C,  House  (Las 

Vegaa  New  Mexico  MRA),  1301  Btfa 

NEW  YORK 

Allegany  County 

Alfred,  Chapel  Hall,  Alfred  University 

Chenango  County 

Oxford,  Oxford  Village  Historic  District, 
Roughly  Washington  Ave.,  State  SL', 
Chenango  River,  Merchant  ft  Green  Sts., 
Washington  Paric,  Albany  ft  Pleasant  Sts. 

CoUimbia  County 

Linlithgo.  Livingston  Memorial  Church  and 

Burial  Ground.  OR  10  ft  Wire  Rd. 
New  Concord,  KnoUcroft,  CR  9 

Fulton  County 

Gloversville,  Downtown  Gloversville  Historic 
District,  Roughly  bounded  by  Spring, 
Prospect.  E.  Fulton.  S  ft  M  Main  ft  Elm  Sts. 

leffsraon  County 

Cape  Vincent,  Anthony,  Levi,  Building  (Cape 

Vincent  Town  and  Village  MRA). 

Broadway 
Cape  Vincent,  Aubertine  Building  (Cape 

Vincent  Town  and  Village  MRA), 

Broadway 
Cape  Vincent,  Borland  John,  House  (Cape 

Vincent  town  and  Village  MRA).  Market 

St 
Cape  Vincent,  Broadway  Historic  District 

(Cape  Vincent  Town  and  Village  MRA),  SL 

Lawrence  River,  W.  edge  of  Village  of  Cape 

Vincent,  on  Broadway  ft  Tibbets  Point 
Cape  Vincent.  Buckley,  Jamea,  House  (Cape 

Vincent  Town  and  Village  MRA),  loseph 

St 
Cape  Vincent  Bumham.  E.  K^  House  (Cape 

Vincent  Town  and  Village  MRA),  565 

Broadway 
Cape  Vincent  Chevalier,  Xavier,  House 

(Cape  Vincent  Town  and  Village  MRA), 

Gosier  Rd. 
Cape  Vincent  Cocaigne,  Nicholas,  House 

(Cape  Vincent  Town  and  Village  MRA), 

FavretRd. 
Cape  Vincent  Dexengremel,  Remy,  House 

(Cape  Vincent  Town  and  Village  MRA), 

Rosiere  Rd. 
Cape  Vincent  Docteur,  Joseph,  House  (Cape 

Vincent  Town  and  Village  MRA),  Rosiere 

Rd. 
Cape  Vincent  Duvillard  Mill  (Cape  Vincent 

Town  and  Village  MRA),  Broadway 
Cape  Vincent,  Dyer,  Renter,  House  (Cape 

Vincent  Town  and  Village  MRA),  Rosiere 

Rd. 
Cape  Vincent  Galband  du  Fort  feaa 

Philippe.  House  (Cape  Vincent  Town  and 

Village  MRA).  James  St 
Cape  Vincent  General  Socket  House  (Cape 

Vincent  Town  and  Village  MRA),  4407 

James  St 
Cape  Vincent  Glen  Building  (Cape  Vincent 

Town  and  Village  MRA).  Broadway 


Cape  Vincent  Johnson  House  (Cape  Vincent 

Town  and  Village  MRA),  Tibbetts  Point  Rd 
Cape  Vincent.  Lewis  House  (Cape  Vincent 

Town  and  Village  MRA).  Market  St 
Cape  Vincent  Peugnet,  Certain  Loaia.  House 

(Cape  Vincent  Town  and  Village  MRA). 

Tibbetts  Point  Rd. 
Cape  Vincent  Renolds.  George.  House  (Cape 

Vincent  Town  and  Village  MRA),  River  Rd. 
Cape  Vincent  Roxy  Hotel  (Cape  Vinceat 

Town  and  Village  MRA),  310  Broadway 
Cape  Vincent  Socket,  Cornelius.  House 

(Cape  Vincent  Town  and  Village  MRA), 

571  Broadway 
Cape  Vincent  St  John 's  Episcopal  Church 

(Cape  Vincent  Town  and  Village  MRA), 

Market  St 
Cape  Vincent  St  Vincent  of  Paul  Catholic 

Church  (Cape  Vincent  Town  and  Village 

MRA).  Kanady  St 
Cape  Vincent  Starkey.  Otis,  House  (Cape 

Vincent  Town  and  Village  MRA).  Point  SL 
Cape  Vincent  Union  Meeting  House  (Cape 

Vincent  Town  aad  Village  MRA),  MiDais 

BayBd 
Cape  Vincent  Vautrin,  Claude,  House  (Cape 

Vincent  Town  and  Village  MRA),  Mason 

Rd. 
Cape  Vincent  Wilson.  Wairen.  House  (Cape 

Vincent  Town  and  Village  MRA).  Favret 

Rd. 
Claytoa  Clayton  Historic  IXstricL  209—05  ft 

200— 326  JaBtea  SU  S0&-644  ft  507— 637 

Riverside  Dr. 

Kings  County 

Brooklyn.  Lefferts-Laidlaw  House,  136 

Clinton  Ave. 
Brooklyn.  Public  Bath  No.  7,  227—231  Povth 

Ave. 

Madisoa  County 

Morrisville,  First  National  Bank  of 
MorritvilJe,  Main  St 

Monroe  County 

Rochester.  House  at  235 — 237ReynoUa 

Street,  235—237  Reynolds  St 
Rochester.  O'Kane  Market  and  O'Kane 

Building,  104—106  Bartlett  St  ft  230— 2SS 

Reynolds  St 
SibleyviOe,  Sibley,  Hiram,  Homestead  29 

Sibley  Rd 

New  Yoii  CouBtj 

New  York,  Buildings,  336,  338  ft  349  W.  23R| 

St 
New  York.  Minton  's  Playhouse.  206—210  W. 

One  Hundred  Eighteenth  St 
New  York.  Sutton  Place  Historic  District,  1 — 

21  Sutton  PL  ft  4—16  Sutton  Sq. 

Oneida  County 

Utica.  New  Century  Club,  2S3  Geneaee  St 

Onoofaga  County 

Syracuse,  North  Salina  Street  Historic 
District,  517—519  to  947—951  ft  522—524  to 
850— «54  N.  Salina  St.,  1121  N.  Townaend 
St.  &  504— -518  Prospect  Ave. 

Orange  County 

Newburgh,  East  Inc  Historic  District, 
Roughly  bounded  by  Robinson  Ave..  LeRoy 
PU  Water  St.  Bay  View  Terr .  Monument  ft 

Renwick  Sts. 
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Saratoga  County 

Saratoga  Springs.  Saratoga  Spa  State  Park 
District,  L'S  9  4  NY  50. 

Schenectady  County 

Schenectady.  Hotel  Van  Curler,  78 
Washington  A  ve. 

Suffolk  County 

Huntington,  Bay  Crest  Historic  District 

(Huntington  Town  MRA),  Beech  Ave^ 

Valley  Rd.,  Woodside  &  Valley  Drs. 
Huntington,  Baylis,  M..  House  (Huntington 

Town  MRA).  530  Sweet  Hollow  Rd. 
Huntington.  Beaux  Arts  Park  Historic 

District  (Huntington  Town  MRA),  Locust 

Ln.,  Upper  ft  Lower  Drs. 
Huntington,  Bethel  AME  Church  and  Manse 

(Huntington  Town  MRA).  291,  Park  Ave. 
Huntington.  Bowes  House  (Huntington  Town 

MRA).  15  Harbor  Hill  Dr. 
Huntington.  Brown,  George  McKesson, 

Estate — Coindre  Hall  (Huntington  Town 

MRA).  Brown's  Rd. 
Huntington.  Brush,  George  No.  House 

(Huntington  Town  MRA).  311  Greenlawn 

Rd. 
Huntington.  Brush  Farmstead  (Huntington 

Town  MRA).  344  Greenlawn  Rd. 
Huntington.  Buffett.  Eliphas,  House 

(Huntington  Town  MRA).  159  W.  Roques 

Path 
Huntington.  Buffett,  )oseph.  House 

(Huntington  Town  MRA),  109  W.  Rogues 

Path 
Huntington.  Bumpstead,  John,  House 

(Huntington  Town  MRA).  473  Woodbury 

Rd. 
Huntington.  Burr  Carll  S.,  Mansion 

(Huntington  Town  MRA).  304  Burr  Rd. 
Huntington.  Burr.  Carll.  Jr.,  House 

(Huntington  Town  MRA).  293  Burr  Rd. 
Huntington.  Carll  House  (Huntington  Town 

MRA).  380  Deer  Park  Rd. 
Huntington,  Carll  House  (Huntington  Town 

MRA).  79  Wall  St. 
Huntington.  Carll.  Ezra.  Homestead 

(Huntington  Town  MRA).  49  Milville  Rd. 
Huntington.  Chichester's  Inn  (Huntington 

Town  MRA).  97  Chichester  Rd. 
Huntington.  Cold  Spring  Harbor  Library 

(Huntington  Town  MRA),  1  Shore  Rd. 
Huntington.  Commack  Methodist  Church  and 

Cemetery  (Huntington  Town  MRA).  488 

Townline  Rd. 
Huntington.  Conklin.  David.  House 

(Huntington  Town  MRA).  2  High  St 
Huntington.  Delameter — Bevin  Mansion 

(Huntington  Town  MRA).  Bevin  Ln. 
Huntington,  Donnell,  Harry  E.,  House 

(Huntington  Town  MRA).  71  Locust  Ln. 
Huntington.  Dowden  Tannery  (Huntington 

Town  .V//L4;.  210  W.  Roques  Path 
Huntington.  East  Shore  Road  Historic 

District  (Huntington  Town  MRA).  East 

Shore  Rd. 
Huntington.  Everit.  John.  House  (Huntington 

Town  MRA).  130  Old  Country  Rd. 
Huntington.  Felix.  N.J..  House  (Huntington 

Town  MRA).  235  Asharoken  Ave. 
Huntington,  Geoghagen.  Charles.  House 

(Huntington  Town  MRA).  9  Harbor  Hill  Dr. 
Huntington.  Gilsey  Mansion  (Huntington 

Town  MRA],  36  Browns  Rd. 
Huntington.  Goose  Hill  Road  Historic 

District  (Huntington  Town  MRA).  Goose 

Hill  Rd. 
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Huntington.  Green.  John.  House  (Huntington 

Town  MRA).  167  E.  Shore  Rd. 
Huntington,  Halsey  Estate — Tallwood 

(Huntington  Town  MRA).  Sweet  Hollow 

Rd. 
Huntington,  Harbor  Road  Historic  District 

(Huntington  Town  MRA).  Harbor  Rd. 
Huntington.  Horned.  John.  House  (Huntington 

Town  MRA).  28  Uttle  Neck  Rd. 
Huntington,  Harrison,  Wallace  K.,  Estate 

(Huntington  Town  MRA).  140  Round 

Swamp  Rd. 
Huntington.  Heckscher  Park  (Huntington 

Town  MRA),  Bounded  by  Madison  St.. 

Sabbath  Day  Path.  Main  St.  h  Prince  Ave. 
Huntington.  Hewlett  House  (Huntington 

Town  MRA),  559  Woodbury  Rd. 
Huntington,  House  (Huntington  Town  MRA), 

2AA  Park  Ave. 
Huntington,  House  (Huntington  Town  MRA), 

200  Bay  Ave. 
Huntington.  Hubbs — Burr  House  (Huntington 

Town  MRA).  303  Burr  Rd. 
Huntington,  Ireland — Gardiner  Farm 

(Huntington  Town  MRA).  863  Lake  Rd. 
Huntington.  Jarvis — Fleet  House  (Huntington 

Town  MRA).  138  Cove  Rd. 
Huntington,  Kane.  John  P.,  Mansion 

(Huntington  Town  MRA).  37  Kanes  Ln. 
Huntington.  Kennan.  A.  P.  W.,  House 

(Huntington  Town  MRA).  Sydney  Rd. 
Huntington.  Ketchum.  B..  House  (Huntington 

Town  MRA).  237  Middleville  Rd. 
Huntington.  Lewis,  E.  G.,  House  (Huntington 

Town  MRA).  Waterside  Rd. 
Huntington,  Losee.  Isaac.  House  (Huntington 

Town  MRA).  289  Park  Ave. 
Huntington.  Main  Street  Historic  District 

(Huntington  Town  MRA).  Main  St. 
Huntington.  O'Donohue.  C.  A..  House 

(Huntington  Town  MRA),  168  Shore  Rd. 
Huntington.  Oakley.  John.  House  (Huntington 

Town  MRA),  Sweet  Hollow  Rd. 
Huntington.  Old  First  Church  (Huntington 

Town  MRA).  126  Main  St. 
Huntington.  Old  Town  Green  Historic 

District  (Huntington  Town  MRA).  Park 

Ave. 
Huntington.  Old  Town  Hall  Historic  District 

(Huntington  Town  MRA).  Main  St.  & 

Nassau  Rd. 
Huntington.  Potter—  Williams  House 

(HunUngton  Town  MRA).  185  Wall  St. 
Huntington,  Prime  House  (Huntington  Town 

MRA).  35  Prime  Ave. 
Huntington.  Prime— Octagon  House 

(Huntington  Town  MRA)  41  Prime  Ave. 
Huntington,  Remp,  Michael.  (Huntington 

Town  MRA).  42  Godfrey  Ln. 
Huntington,  Robb.  J.  T,  House  #  1 

(Huntington  Town  MRA).  Sydney  Rd. 
Huntington.  Robb.  J.  T..  House  #  2 

(Huntington  Town  MRA),  23  Sydney  Rd. 
Huntington,  Robinson  House  (Huntington 

Town  MRA).  347  Greenlawn  Rd. 
Huntington,  Rogers  House  (Huntington  Town 

MRA).  136  Spring  Rd. 
Huntington,  Rogers.  John.  House  (Huntington 

Town  MRA).  627  Half  Hollow  Rd. 
Huntington,  Sammis.  Silas,  House 

(Huntington  Town  MRA).  302  W.  Neck  Rd. 
Huntington,  Seaman  Farm  (Huntington  Town 

MRA).  1378  Carils  Straight  Path. 
Huntington,  Shore  Road  Historic  District 

(Huntington  Town  MRA).  Shore  Rd. 
Huntington,  Skidmore  House  (Huntington 

Town  MRA).  WoodhuU  Rd. 


Huntington.  Smith.  Daniel.  House 

(Huntington  Town  MRA).  117  W.  Shore  Rd. 
Huntington.  Smith.  Henry.  Farmstead 

(Huntington  Town  MRA).  900  Park  Ave. 
Huntington,  Smith.  Jacob.  House  (Huntington 

Town  MRA).  High  Hold  Dr. 
Huntington,  Sweet  Hollow  Presbyterian 

Church  Parsonage  (Huntington  Town 

MRA).  152  Old  Country  Rd. 
Huntington,  Titus — Bunce  House  (Huntington 

Town  MRA).  7  Goose  Hill  Rd. 
Huntington,  Townsend.  Henry.  House 

(Huntington  Town  MRA).  231  W.  Neck  Rd. 
Huntington.  Valentine.  Philip.  House 

(Huntington  Town  MRA).  195  Pldgeon  Hill 

Rd. 
Huntington.  Van  Iderstine,  Charles.  Mansion 

(Huntington  Town  MRA).  Idle  Day  Dr. 
Huntington.  Vanderbilt,  William  K., 

(Huntington  Town  MRA).  Little  Neck  Rd. 
Huntington.  Velzer.  N.,  House  and 

Caretaker's  cottage  (Huntington  Town 

MRA),  22  Fort  Salonga  Rd. 
Huntington.  Weeks.  Charles  M..  House 

(Huntington  Town  MRA).  78  Mill  Ln. 
Huntington,  West  Neck  Road  Historic 

District  (Huntington  Town  MRA).  West 

Neck  Rd. 
Huntington.  Whitman.  Joseph.  House 

(Huntington  Town  MRA).  365  W.  Hills  Rd. 
Huntington.  Whitman,  Walt,  House 

(Huntington  Town  MRA).  246  Walt 

Whitman. 
Huntington.  Whitman — Place  House 

(Huntington  Town  MRA).  89  Chichester  Rd. 
Huntington.  Wiggins — Ralph  House 

(Huntington  Town  MRA),  518  Park  Ave. 
Huntington,  Williams.  Henry.  House 

(Huntington  Town  MRA).  43  Mill  Ln. 
Huntington.  Wood,  Harry.  House  (Huntington 

Town  MRA).  481  W.  Main  St. 
Huntington.  Wood.  John.  House  (Huntington 

Town  MRA).  121  McKay  Rd. 
Huntington.  Wood,  William  Wooden,  House 

(Huntington  Town  MRA).  90  Preston  St. 
Himtington.  WoodhuU.  Charles.  House 

(Huntington  Town  MRA).  70  Main  St. 

Ulster  County 

Lew  Beach  vicinity,  Beaverkill  Valley  Inn, 
Beaverkill  Rd. 

Westchester  County 

Pound  Ridge,  Pound  Ridge  Historic  District, 
Roughly  Pound  Ridge,  Old  Stone  Hill  ft 
Salem  Rds.,  Trinity  Pass  ft  Westchester 
Ave. 

Yonkers,  Copcutt.  John.  Mansion,  239 
Nepperhan  Ave. 

NORTH  CAROLINA 

Buncombe  County 

Asheville,  Oteen  Veterans  Administration 
Hospital  Historic  District.  N  side  US  70 

Burke  County 

Morganton.  Tate.  Franklin  Pierce.  House.  410 
W.  Union  St. 

Durham  County 

Durham.  Clevelend  Street  District  (Durham 
MRA).  Roughly  Cleveland  St.  between 
Seminary  ft  Gray  Aves.ft  Mallard  St. 

Durham,  Holloway  Street  District  (Durham 
MRA).  Roughly  bounded  by  Holloway, 


Railroad  &  Liberty  Sts.,  Peachfree  PI.  & 
Dillard  St. 

Wilkes  County 

Ronda  vicinity,  Cloymont  Hill.  W  side  of  SR 
2303  along  Ronda-Clingman  Rd. 

OHIO 

Fayette  County 

Washington  Court  House.  Washington  Court 
House  Commercial  Historic  District, 
Roughly  bounded  by  N.  North,  East,  Hinde 
&  Market  Sts. 

OKLAHOMA 

Carter  County 

Wilson  vicinity,  Healdton  Oil  Field  Bunk 
House,  N.  of  Wilson 

Pontotoc  County 

Ada  vicinity,  Mi  jo  Camp  Industrial  District. 
N.  side  of  Pontotoc  Cty.  Rd.  #  148 

Pottawatomie  County 

Shawnee.  Billington  Building.  23  E.  Ninth 
Shawnee.  Douglas.  H.T.,  Mansion  and 
Garage,  100  E.  Federal 

Seminole  County 

Wewoka.  Wewoka  Switch  and  Side  Tracks. 
OK  56 

PENNSYLVANL\ 

Montgomery  County 

Ambler  vicinity.  Gwynedd  Hall,  1244 
Meetinghouse  Rd. 

RHODE  ISLAND 

Kent  County 

Carbuncle  Hill  Archaeological  District 

Providence  County 

Breezy  Hill  Site  (RI-957J 
Double  L  Site  (RI-958) 
McGonagle  Site  (HI-1227) 
Millrace  Site  (RI-1039) 
Moswansicut  Pond  Site  (RI-960) 

Washington  County 

Femwood  Cemetery 

SOUTH  CAROUNA 

Allendale  County 

Allendale  Chert  Quarries  Archeological 
District 

Charleston  County 

McClellanville  vicinity.  Laurel  Hill.  Off  U.S. 
17 

Greenville  County 

Greenville.  Imperial  Hotel  (Greenville  MRA). 
201  W.  Washington  St. 

Greenwood  County 

Greenwood  vicinity,  Barratt  House.  SC  67  & 
Bryan  Com  Rd. 

Orangeburg  County 

Orangeburg.  Amelia  Street  Historic  District 
(Orangeburg  MRA).  Amelia  St.  between 
Treadwell  St.  &  Summers  Ave. 

Orangeburg,  Briggmann,  F.H.  W..  House 
(Orangeburg  MRA).  156  Amelia  St. 
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Orangeburg.  Claflin  College  Historic  District 

(Orangeburg  MRA),  On  a  porUon  of  Claflin 

College  campus. 
Orangeburg,  Dixie  Library  Building 

(Orangeburg  MRA),  Bull  St. 
Orangeburg,  Dukes  Gymnasium  (Orangeburg 

MRA),  South  Carolina  State  College 

campus. 
Orangeburg,  East  Russell  Street  Area 

Historic  District  (Orangeburg  MRA).  Along 

sections  of  E.  Russell  St.  between  Watson 

&  Clarendon  Sts.  and  along  portion  of 

Oakland  PI.,  Dickson  &  Whitman  Sts. 
Orangeburg,  Ellis  Avenue  Historic  District 

(Orangeburg  MRA).  Along  portion  of  Ellis 

Ave.  between  Summers  Ave  &  Wilson  St. 
Orangeburg,  Enterprise  Cotton  Mills  Building 

(Orangeburg  MRA).  U.S.  21 
Orangeburg.  ^o/t/Aom,  Major  John  Hammond. 

House  (Orangeburg  MRA)  415  Boulevard 
Orangeburg,  Hodge  Hall  (Orangeburg  MRA). 

South  Carolina  State  College  campus. 
Orangeburg.  Hotel  Eutaw  (Orangeburg 

MRA).  Russell  &  Centre  Sts. 
Orangeburg.  Lov^rman  Hall.  South  Carolina 

State  College  (Orangeburg  MRA),  South 

Carolina  State  College  campus. 
Orangeburg,  Mt.  Pisgah  Baptist  Church 

(Orangeburg  MRA).  310  Green 
Orangeburg,  Orangeburg  County  Fair  Main 

Exhibit  Building  (Orangeburg  MRA),  U.S. 

21 
Orangeburg,  Orangeburg  Downtown  Historic 

District  (Orangeburg  MRA)  Russell, 

Broughton.  Middleton.  Church,  Meeting,  St. 

John,  Hampton,  and  Amelia  Sts.  around 

public  square 
Orangeburg.  Treadwell  Street  Historic 

District  (Orangeburg  MRA)  Along  portions 

of  Treadwell  &  Amelia  Sts. 
Orangeburg.  Whiteman  Street  Area  Historic 

District  (Orangeaburg  MRA),  Along 

sections  of  Whiteman.  Elliot,  and  E.  Russell 

Sts. 
Orangeburg,  Williams  Chapel  A.M.E.  Church 

(Orangeburg  MRA).  1908  Glover  St. 

York  County 

Fort  Mill  vicinity,  Springfield  Plantation 

House,  US  21 
Fort  Mill  vicinity.  White,  William  Elliott, 

House.  N.  White  St. 
Fort  Mill.  White.  John  M..  House.  White  & 

Skipper  Sts. 

TEXAS 
Bexar  County 

San  Antonio,  Prospect  Hill  Missionary 
Baptist  Church.  1601  Buena  Vista 

Travis  County 

Austin.  Bailetti  House  (East  Austin  MRA). 

1006  Waller  St. 
Austin.  Barnes,  Charles  W.,  House  (East 

Austin  MRA),  1105  E.  12th  St. 
Austin,  Briones,  G.  P.,  House  (East  Austin 

MRA),  1204  E.  7th  St 
Austin.  City  Cemetery  (East  Austin  MRA), 

16th  &  Navasota 
Austin.  Community  Center  (East  Austin 

MRA),  1192  Angelina  St. 
Austin.  Haehnel  Building  (East  Austin  MRA), 

1101  E.  11th  St. 
Austin.  House  at  1170  San  Bernard  Street 

(East  Austin  MRA).  1170  San  Bernard  St. 


Austin,  House  at  1202  Garden  Street  (East 

Austin  MRA).  1202  Garden  St. 
Austin,  House  at  1400  Canterbury  Street 

(East  Austin  MRA).  1400  Canterbury  St 
Austin.  Irvin,  Robert,  House  (East  Austin 

MRA).  1008  E.  9th  St. 
Austin,  fobe,  Phillip  W..  House  (East  Austin 

MRA).  1113  E.  9th  St. 
Austin.  Johnson.  C.E.,  House  (East  Austin 

MRA),  1022  E.  7th  St. 
Austin.  Maddox,  John  W.,  House  (East  Austin 

MRA).  1115  E.  3rd  St. 
Austin.  Moreland,  Charles  B.,  House  (East 

Austin  MRA),  1301  E.  Ist  St. 
Austin.  Peterson,  George  A.,  House  (East 

Austin  MRA),  1012  E.  8th  St. 
Austin,  Polhemus,  Joseph  O.,  House  (East 

Austin  MRA),  912  E  2nd  St. 
Austin,  Rainey  Street  Historic  District  (East 

Austin  MRA).  70-97  Rainey  St. 
Austin.  Robinson-Macken  House.  702  Rio 

Grande  St. 
Austin.  Shotgun  at  1206  Canterbury  Street 

(East  Austin  MRA),  1206  Canterbury  St 
Austin.  Shotguns  at  120^1205  Bob  Harrison 

(East  Austin  MRA).  1203-1205  Bob 

Harrison 
Austin.  Southgate-Lewis  House  (East  Austin 

MRA).  1501  E.  12th  St 
Austin,  State  Cemetery  of  Texas  (East  Austin 

MRA).  901  Navasota  St 
Austin.  Swedish  Hill  Historic  District  (East 

Austin  MRA).  900-1000  blks.  of  E.  14th  St  ft 

900blk.  ofE.  15th. 
Austin.  Wesley  United  Methodist  Church 

(East  Austin  MRA).  1164  San  Bernard  St 
Austin.  Willow-Spence  Streets  Historic 

District  (East  Austin  MRA).  Portions  of 

Willow.  Spence.  Canterbury.  San  Marcos  ft 

Waller  Ste. 

Uvalde  County 

Fort  Inge  Archeological  Site  (41UV7S) 

VIRGINIA 

Richmond  (Independent  City) 

Fan  Area  Historic  District.  Roughly  bounded 
by  N.  Harrison.  W.  Maia  W.  Grace  ft  N. 
Mulberry  Sts. 

WEST  VIRGINIA 

Lewis  County 

Weston.  Weston  Downtown  Historic  District 
Parts  of  Maia  Center  ft  Court  Aves., 
Second  &  Third  Sts. 

WISCONSIN 

Dane  County 

Madison.  Old  U.S.  Forest  Products 
Laboratory.  1509  University  Ave^ 
University  of  Wisconsin  campus 

Stoughton,  South  School.  1009  Summit  Ave. 

Milwaukee  County 

Fox  Poftit  Meyer,  Starke.  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  7896  N.  Club  Circle 
Milwaukee.  American  System  Built  Homes- 

Bumham  Street  District.  W.  Bumham  St 
Milwaukee,  Fiebing.  Otto  F..  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  302  N.  Hawley  Rd. 
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Milwaukee,  Hoelz.  Alfred  M..  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  49—51  Frederick  Ave. 
Shorewood,  Bossert,  Thomas,  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  2614  E.  Menlo  Blvd. 
Shorewood,  Cords,  Erwin,  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  1913  E.  Olive  St. 
Shorewood.  Hatch,  Seneca  W.  Sr  Bertha, 

House  (Ernest  Flagg  Stone  Masonry 

Houses  of  Milwaukee  County  TR).  3821  N. 

Prospect  Ave. 
Shorewood,  Meyer.  Henry  A.,  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR),  3559  N.  Summit  Ave. 
Shorewood,  Morgan,  George  E.,  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR).  4448  N.  Maryland 

Ave. 
Wauwatosa,  Davis,  H.  R.,  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  6839  Cedar  St. 
Wauwatosa,  Fiebing,  /.  H.  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  7707  Stickney 
Wauwatosa.  George,  Warren  B.,  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR).  7105  Grand  Pkwy. 
Wauwatosa,  Hopkins,  Willis,  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  325  Gienview 
Wauwatosa,  Norton.  Pearl  C,  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  2021  Church  St. 
Whitefish  Bay.  Amdt,  Rufus.  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR)  4524  N.  Cramer  St. 
Whitefish  Bay.  Barfield-Staples  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR),  5461-5463 

Danbury  Rd. 
Whitefish  Bay.  Gabel,  George,  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  4600  N.  Cramer  St. 
Whitefish  Bay,  Grant,  PaulS.,  House  (Ernest 

Flagg  Stone  Masonry  Houses  of  Milwaukee 

County  TR).  984  E.  Circle  Dr. 
Whitefish  Bay.  Hardie.  Harrison,  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR).  4540  N.  Cramer  St. 
Whitefish  Bay,  Hatch,  Horace  W..  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR).  739  E.  Beaumont 
Whitefish  Bay.  Jenkins.  Halbert  D..  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR),  1028  E.  Lexington 

Blvd. 
Whitefish  Bay.  McEwens,  John  F,  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR).  829  E.  Lake  Forest 
Whitefish  Bay.  Sperling,  Frederick,  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR),  1016  E.  Lexington 

Blvd. 
Whitefish  Bay.  Van  Altena.  William.  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR).  1916  E.  Glendale 
Whitefish  Bay.  Van  Devon.  G.  B..  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR).  4601  N.  Murray 

Ave. 
Whitefish  Bay.  Williams.  Frank/.,  House 

(Ernest  Flagg  Stone  Masonry  Houses  of 

Milwaukee  County  TR).  912  E.  Lexington 

Blvd. 
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Outagamie  County 

Appleton.  Masonic  Temple,  330  E.  College 
Ave. 

Price  County 

Park  Falls,  Flambeau  Paper  Company  Office 

Building,  200  N.  First  Ave. 
Prentice,  Prentice  Co-operative  Creamery 

Company,  700  Main  St. 

Winnebago  County 

Oshkosh,  Orville  Beach  Memorial  Manual 
Training  School,  240  Algoma  Blvd. 

(FR  Doc.  85-20444  Filed  8-26-85:  8:45  am] 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Extension  of  Comment  Period  on 
Scope  of  Issues  To  Be  Analyzed  In  a 
Draft  Environmental  Impact  Statement 
and  a  Preliminary  Regulatory  Impact 
Analysis  on  ttie  Proposed  Rule 
Defining  ttie  Applicability  of  ttie 
Proiiibitions  in  Section  522  to 
Underground  Coal  Mining 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Extension  of  comment  period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
will  accept  written  comments  until 
September  10. 1985,  on  the  scope  of  the 
environmental  impact  statement  (EIS) 
and  the  regulatory  impact  analysis  (RIA) 
on  the  proposed  rule  defining  the 
applicability  of  the  prohibitions  in 
section  522  to  underground  coal  mining. 

DATES:  OSM  will  accept  written 
comments  on  the  scope  of  the  EIS  and 
RIA  until  4  p.m.  eastern  daylight  time  on 
September  10, 1985. 
ADDRESSES:  Hand-deliver  written 
comments  to  the  Office  of  Surface 
Mining.  Division  of  Permit  and 
Environment  Analysis.  Room  5121, 1100 
L  Street,  NW..  Washington.  D.C:  or  mail 
them  to  the  Office  of  Surface  Mining, 
Division  of  Permit  and  Environment 
Analysis,  Room  5121-L,  U.S.  Department 
of  the  Interior,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT. 
Anna  May  Orellana  at  the  Washington, 
D.C,  address  listed  above  (telephone: 
202-343-5143). 

SUPPLEMENTARY  INFORMATION:  In  the 
June  19, 1985,  Federal  Register  (50  FR 
25473),  OSM  published  a  notice  of  intent 
to  prepare  an  EIS  and  RIA  on  the 
applicability  of  the  prohibitions  in 
section  522(e)  (4)  and  (5)  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(the  Act)  to  underground  mining.  OSM 
stated  that  written  comments  would  be 
accepted  on  the  scoping  of  the  EIS  and 


the  RIA  until  4  p.m.  eastern  daylight 
time  on  August  27, 1985.  OSM  has  now 
decided  to  extend  the  period  for 
acceptance  of  comments  on  the  scope  of 
these  documents  until  September  10. 
1985. 

Dated:  August  21, 1985. 
Len  Richeson, 

Acting  Assistant  Director,  Technical  Services 
and  Research. 

[FR  Doc.  85-20395  Filed  8-28-85;  8:45  amj 
BIUJNO  CODE  4310-05-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  Na  AB-18  (Sub-76X)] 

The  Ctiesapeake  &  Ohio  Railway  Co.; 
Abandonment  in  Raleigh  County,  WV; 
Exemption 

The  Chesapeake  and  Ohio  Railway 
Company  (C&O)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuance  of  Service  and  Trackage 
Rights,  to  abandon  approximately  1.22 
miles  of  rail  line,  C&O's  Glade  Creek 
and  Raleigh  Subdivision,  from  Valuation 
Station  0+00  (milepost  0.00)  at  Blue  Jay 
Junction  to  Valuation  Station  103  +  40 
(milepost  1.22)  near  Glen  Morgan  (end  of 
line),  in  Raleigh  County,  WV. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  no  overhead 
traffice  moves  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
September  26, 1985  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  September  6, 1985 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
September  16, 1985;  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
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A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives: 
Rene  J.  Gunning.  Suite  2204. 100  North 

Charles  St..  Baltimore,  MD  21201 
Peter  J.  Shudtz,  P.O.  Box  6419. 

Cleveland.  OH  44101 

If  the  notice  of  exempt  contains  false 
or  misleading  information,  use  of  the 
exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  14. 1985. 

By  the  Commission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
lames  H.  Bayne, 
Secretary'. 

(FR  Doc.  85-20453  Filed  8-2&-85;  8:45  am] 
BILLING  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Pollution  Control;  Lodging  of  Consent 
Decrees  Pursuant  to  Clean  Air  Act; 
United  States  v.  Monsanto  Co.  and  U.S. 
Dismantling  &  Equipment  Corp. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  August  9, 1985  proposed 
Consent  Decrees  in  United  States  v. 
Monsanto  Company  and  U.S. 
Dismantling  and  Equipment 
Corporation,  Civil  Action  No.  PCA  85- 
4093-RV  were  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Florida.  The  proposed 
Consent  Decrees  concern  an  action 
under  the  Clean  Air  Act  (the  "Act")  for 
civil  penalties  and  injunctive  relief  for 
alleged  violations  of  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  ("NESHAP")  for  asbestos,  40 
CFR  Part  61,  Subpart  A  and  sections 
112(c).  112(e)  and  114(a)(1)(b)  of  the  Act. 
The  defendants  are  Monsanto  Company, 
owner  of  the  Pensacola,  Florida  facility, 
and  U.S.  Dismantling  and  Equipment 
Corporation,  the  party  performing  the 
demolition  under  contract  with 
Monsanto.  The  proposed  Consent 
Decrees  require  Monsanto  to  pay  a  civil 
penalty  of  $15,000  and  the  contractor  to 
pay  a  $5,000  civil  penalty.  In  addition, 
the  Consent  Decree  with  U.S. 
Dismantling  and  Equipment  Corporation 
also  requires  full  compliance  with  the 
Asbestos  NESHAP  in  any  future 
demolitions  and  renovations  during  the 
one  (1)  year  term  of  the  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent 
Decrees.  Comments  should  be 


addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Washington.  DC 
20530,  and  should  refer  to  United  States 
v.  Monsanto  Company  and  U.S. 
Dismantling  Sr  Equipment  Corporation, 
D.J.  Ref.  90-5-2-1-1-785. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  office  of  the  United 
States  Attorney.  Northern  District  of 
Florida.  100  North  Palafox  Street.  Room 
307,  Pensacola.  Florida  32501.  and  at  the 
Region  IV  Office  of  the  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE.,  Atlanta.  Georgia 
30365.  Copies  of  the  proposed  Consent 
Decrees  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515. 
Ninth  Street  &  Pennsylvania  Avenue. 
NW..  Washington.  DC  20530.  Copies  of 
both  proposed  Consent  Decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  U.S.  Department  of  Justice. 
F.  Henry  Habicht  II. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doo.  85-20398  Filed  8-26-85;  8:45  am] 

BILUNG  COOE  441(M)1-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Forms  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (0MB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 


The  0MB  and  Agency  form  numbers. 
if  applicable. 

How  often  the  form  must  be  filled  out 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer.  Paul  E.  Larson.  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  he 
directed  to  Mr.  Larson,  Office  of 
Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Room  N  1301. 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer.  Nancy  Wentzler,  Telephone 
202-39&-6880.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  Room  3208, 
NEOB.  Washington,  DC  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Collection  of  Information  in  Current 
Rules 

Occupational  Safety  and  Health 

Administration 
Powered  Platforms  for  Exterior 

Maintenance 
OSHA201 
On  occasion 
Businesses  or  other  for  profit:  small 

businesses  or  organizations  19.500 

respondents;  243,750  hours.  0  forms 

OSHA  is  requiring  this  information  to 
be  collected  by  employers  for 
determining  the  cumulative  maintenance 
status  of  a  powered  platform  and  for 
taking  the  necessary  preventive  action 
to  assure  employee  safety. 

Occupational  Safety  and  Health 

Administration 
Records  of  Inspection  of  Running  Ropes 

on  Cranes  and  Derricks 
OSHA  209.  212.  213 
Recordkeeping 
Businesses  or  other  for  profit;  small 

businesses  or  organizations  780.000 

responses;  390.000  hours;  0  forms 
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OSHA  requires  a  record  of  periodic 
thorough  inspection  of  running  ropes  on 
cranes,  mobile  cranes,  and  derricks.  The 
inspections  are  to  determine  the 
condition  of  the  wire  ropes  to  prevent 
injury  due  to  rope  failure  during  use. 
Occupational  Safety  and  Health 

Administration 
Inspection  Report  (Critical  Components 

for  Cranes) 
OSHA  231 
Recordiceeping 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
110,000  responses;  660,000  hours;  0  forms 

The  employer  is  required  to  record  the 
condition  of  items  critical  to  the 
continued  safe  use  of  mobile  cranes 
observed  during  monthly  inspections. 
Use  of  the  records  to  determine  service 
and  maintenance  schedules  ensures  a 
safer  workplace. 
Occupational  Safety  and  Health 

Administration 
Hoist  Inspection  Record 
OSHA  232 
Recordkeeping 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
1.200  respondents;  9,600  hours;  0  forms 

Records  of  inspections  and  test  of 
hoist  facility  are  required  to  ensure 
corrective  procedures  in  a  timely 
manner  to  minimize  hazards  to 
employees  while  in,  on,  or  around  the 
hoist  and  its  proximity. 

Occuational  Safety  and  Health 

Administration 
Electrical  Component  Inspection 

(explosives  haulage  trucks  used 

undergroimd) 
OSHA  236 
Recordkeeping 


Businesses  or  other  for  profit;  small 

businesses  or  organizations 
1  respondent:  8  hours;  0  forms 

A  record  of  •electrical  system  checks 
on  explosive  haulage  trucks  is  required 
to  ensure  elimination  of  ignition  sources 
that  would  cause  fires  or  explosions 
when  employees  are  undergroimd. 

Reinstatement 

Occupational  Safety  and  Health 
Administration 

Manlifts 

1218-0055;  OSHA  200 

On  occasion 

Businesses  or  other  for  profit;  small 
businesses  or  organizations  3,000 
respondents;  52,500  hours;  0  forms 
OSHA  is  requiring  this  information  to 

be  collected  by  employers  for 

determining  the  cumulative  maintenance 

status  of  a  manlift  and  for  taking  the 

necessary  preventive  action  to  assure 

employee  safety. 

Signed  at  Washington.  DC.  this  22nd  day  of 
August  1985. 
Paul  E.  Larson,  ' 

Departmental  Clearance  Officer. 
(FR  Doc.  85-20477  Filed  8-2ft-e5;  8:45  am) 

MUJHQ  CODE  4S10-a«-« 


EmploynMnt  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  EUgibHIty  To  Apply  for 
Woriter  Adjustment  Assistance; 
American  Standard,  inc.,  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
tiireatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
shovdng  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  6. 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  6, 1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC  this  19th  day  of 
August  1985. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  Union/worker*  or  tenner  «ia>lMrs  at— 


Location 


Date 
raceiwd 


Data  of 


No. 


Aitidas  produced 


Amancan  Standard,  mc.  (wortters) 

Anchor  Hocking.  Plant  No.  42  (Co.) .. 

Bow  Aga.  Inc  (ILGWU) 

Osco  Casuals  (ACTWU) 

Eaton  Corpcranon  (USWA) 


Honwstaka  Minmg  Co.  (workers) 

LTV  Steal  Conipany.  Sinter  Plant  (USWA) _ _ 

Palapsco  S  Back  Rivers  Rairoad  Co.  (United  Transporta- 

inn  Union). 
PetUbone  Coip  (InMmatkxial  Association  ol  Machinists) 


Powder  Metal  Products,  Inc.  (lUE) 

U.S.  Steel  Corp .  Naliontf  Works  (USWA)... 


American  Oade  (workers).. 


AMP.  Inc.  (twvkars) _.. 

B  F  Goodnch  Oislnbution  CanMr  (wodMra)..- 


Forster  Manutaduhng  Co..  Inc.  (worker^.. 

Do _ 

Da _. 

Do 

Oneida.  Ud.  (wotkara) _ 

Do __ 


New  Orleans,  LA 

Lancaster,  OH 

East  Newafk.  NJ 

New  York,  NY 

Salam,  VA 

Grants.  NM 

Youngstown.  OH — 

SpantMvs  Point  MO 

Rome.  NY _ 

St  M«ys,  PA 

McKeeaport  PA „. 

Miami.  PL _ 

Roanoke.  VA 

Cokimbus.  OH 

Strong.  ME 

East  WiMon.  ME 

Siraloa  ME 

WMon,  ME _,^.»..„.. 

ShSfftt,  WV  ■  , 

— do 

Onaida.  NY 


8/1Z/B5 
8/9/85 
8/5/85 

4/29/65 

7/25/85 
8/5/85 
8/9/65 

6/12/65 

6/12/85 

8/8/65 
6/5/65 

7/31/66 

6/12/66 
8/6/85 

7/30/85 

7/30/6S 

7/30/65 

7/30/86 

6/1/65 

6/1/86 

6/1/65 


8/6/85 
6/6/85 
6/1/85 
4/24/85 
7/19/85 
6/2/65 
6/5/85 
8/6/85 

6/7/66 

6/6/85 
6/1/66 

7/26/65 

6/5/66 
8/1/65 

7/25/85 
7/25/85 
7/25/85 
7/25/86 
7/26/66 
7/26/85 
7/26/65 


T/K-W-1 6.278. 
TA-W-16.279. 
TA-W-16.290 
TA-W-16.2ei . 
TA-W-ie.282. 
TA-W-16i63. 
TA-W-16.284 
TA-W-16.285 

TA-W-16.266 

TA-W-1 6.267 
TA-W-16.266 

TA-W-16.269 

TA-W-16.290 
TA-W-16.291 

TA-W-16.292 
TA-W-16.293 
TA-W-16.2g4 
TA-W-ie.296 
TA-W-16.29e 
T  A- W- 16.297 
TA-W-16.29e 


Bowls  6  tanks. 

WaraTiouaaig. 

Chikkana  apparaL 

Sportswear. 

Lift  truck  cuniponents. 

Uranium  ore  minir>g  &  milling. 

Sinter  tor  blast  lumacs. 

Transporting  steel  &  steel  products. 

Hydrauk  rough  tanain  cranes,  pedestal  mounted  cranaa. 

railroad  apeoany  cranea. 
Powder  metal  parts. 
Steal  pipe,  on  country  goods,  Ine  pipe.  <MI  pipe,  caaina 

tubing. 
Chemical  reagents,  bkxid  serums,  ktstiuments  tor  bkxx) 

analysia. 
Computer  connectors. 
Conveyor  twiting,  rubber  products,  hoaas,  sheet  rubber  v 

belts. 

Clothes  pins,  plastic  tablawaar,  kxilhpicka.  ^ 

Do. 

Oo. 

Ooi 

Stainleaa  siaal  latwar*. 

Do. 
Hatowara  prtxiucts.  Ratwara  products,  aivar  A  stairHeaa 
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Appendix— Continued 


PaWiootr  Uoton/workars  or  tormar  «Myli*n  01— 


Ootlisji  Co..  Inc.  (wockart) 
Seats  Corf)  (company) 


Cartin  Manutacturmg  Co ,  Inc.  (woflian) 

Cartor  Automotive  Products  Corp  (wonars).. 


(Tne)  Far»too  Art  G44S*  War*  (wortiaf*).. 

Fermon  Tanning  Corp  (company) 

LsB«He  Processing  Co  (UMWA) 

Maple  Tree.  Inc  (company) 

Potlatc^  Corp  Jaype  Unit  (IWA) 

Potlalch  Coip..  daanwatar  Uivt  (IWA) 

Do 

Tanas  CHy  Roftnmg  (««ort<ars) 

Ve-ola  Mining  Co  (UMWA) ... 


Alias  Cr«nl^3^a«  Corp  (UAW) 

ATJT  Informttioo  ."Sys'ems  (IBEW) 

BecKman  looostrm  (worVera) 


E.W  Bowman,  inc.  (lSWA) _ 

Funtooiwear  Co  (ACTWAU) _ 

Gooctyeai  Atointc  Corp.  (company)... 

Haath  Company  (USWA) _.. 

Picker  International  (workers) _ 

RacaKMiigo,  Inc  (workers).. 


Standard  Ptastica  Probucts.  Inc.  (ILQPNWU) 

Wayne  Floral  Co..  Inc  (company) 

A.P    Green  Refraclones  Co.  (Alunwum  Bridi  S 
Wkrs  of  Amer.) 


Glass 


Location 


Brooklyn.  NY 

Oownars  Grove,  IL.. 

Haztetor*.  PA 

Lafayoa.  IN 

WANiainstown.  WV.... 

P«it)Ody.  MA 

McMurray,  PA _... 

M^ilesvMe.  AL 

fterce,  ID 

Headquarters,  ID 

Lewiston,  10 

Teioaaiy,  TX 

McMuTwy,  PA 

Foalona.OH 

Shrevepoft  LA 

Folterton.  CA 


Urtionlown.  PA 

Haztoion,  PA 

Pfcetoa  OH 

Benton  Hartwr.  Ml 

Hightend  Heights.  OH.. 

FL  Lauderdale.  FL 

Edisoa  NJ 

Newark.  NJ 

M«S8i«on.OH 


raoewad 


8/5/85 

8/9/85 

8/12/85 

8/12/85 

B/8/85 
8/12/85 
8/12/85 

8/8/85 
8/12/85 
8/12/85 
8/12/85 
8/13/85 
8/12/85 
8/12/85 

8/8/85 
8/13/86 

8/12/85 
e/9/BS 

8/12/85 
8/5/85 

8/12/85 

8/12/85 
8/9/85 
8/9/BS 

8/15/85 


OMOl 


7/29/85 
8/5/85 
8/6/85 
8/5/85 

8/V86 

8/8/85 

8/8/85 

7/30/85 

8/8/85 

8/8/85 

8/8/85 

7/15/85 

8/«/85 

7/31/85 

7/29/85 

7/23/85 

8/786 

8/1/85 

e/B/85 

8/1/85 

8/7/85 

7/26/85 

7/29/85 

8/5/85 

8/10/85 


PaMlonNo. 


TA-W- 16.299.. 
TA-W-16.300.. 
TA-M»-16.301 .. 
TA-W- 16.302.. 

TA-W-16.303.. 
TA-W-16.304.. 
TA-W-16.305.. 
TA-W-16.306.. 
TA-W-1 6.307.. 
TA-W-16.306.. 
TA-W-16,309. 
TA-W-16.310  . 
TA-W-16.311.. 
TA-W-16.312.. 
TA-W-16J13.. 
TA-W-16.314.. 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 


16.315.. 
16.316.. 
16,317.. 
16.318.. 
16.319.. 
16.320.. 
16.321 .. 
16.322.. 
16.323.. 


ArVclas  produead 


ChMrana  «ww. 

R«:»a(gwU*  naaMgMs. 

Ladwe  ipoiTsweei. 

Automotive  component  hjel  pumpa.  water  pun**, 

solenoids 
Oecoratwe  gift  glassware,  ctknai.  novaMy  ilema,  gM 
SpUcowtsde. 
MetaihrgKal  coal 

Ladiea  polyaatar  blouaea,  skirts  *  parita. 
Fntfied  ptywood. 

Fjnls^ed  kjmber. 

Gasokne.  heeling  fuel  (dieeel  tuel). 

Mtfwig  coal. 

Components  tor  dwsel  en^nee. 


Resistor  networks,  ceramc  rosiitofs.  poteiiliwiiessis  and 


Arwieatng  lahrs 
Plastic  sandals,  boott. 

Emctied  uranium  services. 
Heath  elec»onic  kits,  personal  compulafa. 
Cat  scanners 
Modams  A  muMiplex. 
Toys  (Plastics). 
Potted  ptams  «  cut  floweia. 
1*1  temperature  fre  Imck. 


(FR  Doc.  85-20474  Filed  8-26-85;  8:45  amj 

BILLING  CODE  4510-30-M 


[TA-W-14,5571 

Oak  Communications  Systems, 
Eitcliorn,  Wl;  Revised  Oetermination 

On  June  3. 1985,  the  Department 
reopened  an  investigation  on  the  basis 
of  additional  information  provided  by 
former  employees  of  Oak 
Communications  Systems,  Elkhorn, 
Wisconsin.  The  Department  of  Labor's 
Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  was  published  in 
the  Federal  Register  on  December  13, 
1983  (48  FR  55526). 

Upon  reopening  the  investigation,  the 
Department  found  that  activities  relating 
to  the  production  of  cable  TV  decoders 
continued  beyond  March  1, 1983  into  the 
fourth  quarter  of  1983. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation.  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  decoders  for 
cable  TV  produced  at  Oak 
Communications  Systems.  Elkhorn, 
Wisconsin  contributed  importantly  to 
the  decline  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
of  that  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 


All  workers  of  Oak  Communications 
Systems,  Elkhorn.  Wisconsin  engaged  in 
employment  related  to  the  production  of 
decoders  for  cable  TV  at  Oak 
Communications  Systems,  Elkhorn, 
Wisconsin  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  1. 1982  and  before  December  31, 
1963  are  eligible  to  apply  for  adjustment 
assistance  benefits  under  Section  223  of  the 
Trade  Act  of  1984. 

I  further  determine  that  all  workers  of 
Oak  Communications  Systems.  Elkhorn. 
Wisconsin  engaged  in  employment 
related  to  the  production  of  head  end 
equipment  and  decoders  for  satellite  TV 
are  denied  eligibility  to  apply  for 
adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  6th  day  of 
August  1985. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services.  UIS. 
(FR  Doc.  85-20475  Filed  ft-26-85;  a-45  amj 
■nUMQ  COOE  4S10-S0-M 


Revised  Final  Program  Year  (PY)  1985 
Allotments  for  Basic  Labor  Exctumge 
Activities  Under  ttie  Wagner-Peyser 
Act 

agency:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 

summary:  This  notice  announces 
revised  final  allotments  for  PY  1985  (July 
1, 1985  through  June  30, 1986)  for  basic 


lalrar  exchange  activities  authorized 
under  section  7  (a)  and  (b)  of  the 
Wagner-Peyser  Act.  as  amended  by  Pub. 
L  97-300. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  C.  Gilliland.  Director.  United 
States  Employment  Service  (Attention: 
TEES)  601  D  Street,  NW..  Washington. 
DC  20213.  202-376-6750. 
8UPPI.EMENTARY  INFORMATION:  In 
February  1985  the  Department  of  Labor 
submitted  to  Congress  a  proposal 
requesting  a  $37,000,000  reduction  in  PY 
1985  allotments  for  employment  service 
activities.  Congress  subsequently 
rejected  the  proposal  in  the  FY  1985 
Supplemental  Appropriations  Bill. 

The  amount  of  funds  now  available 
for  distribution  in  PY  1985  is 
$777,398,000  of  which  $14,000,000  is 
being  withheld  to  finance  postage 
expenses  associated  with  public 
employment  service  business.  Hiese 
allotments  are  distributed  in  accord  with 
criteria  established  in  section  6  of  the 
Act. 

The  funding  methodology  is 
unchanged  from  that  used  for  the  final 
PY  1985  allotments  published  in  the 
Federal  Register  on  May  21, 1985. 

Further  informs  rion  regarding  the 
allocation  methodology  is  available 
upon  request. 

Signed  at  Washington.  DC  on  August  22. 
1985. 

Rolwrts  T.  Jones, 

Acting  Deputy  Assistant  Secretary  of  Labor. 

BILLma  CODE  4S10-3O-M 
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U^.  UEPAKMNT  OF  lABOR— SMPLCdMOT  /WD  TRAININS  AIMNISTSATION 

OFFICE  CF  FINANCIAL  ODWIHX  A^D  MANACBffNT  SYSTHC 

REVISED  FINAL  FY  1985  WtfNER-FEYSER  ALLOIMENIS  TO  STATES 


8/13/85 


BASIC 
FOfMJLA 

JX  DISHOBimCN 

TUIAL 
ALLDTMNT*** 

STEP  1* 

STEP  2** 

TOTAL 

ALABAMA 

12,366,823 

0 

0 

0 

12,366,823 

ALASKA 

7.2AA.045 

1,054,457 

0 

1,054,457 

8,298,502 

ARIZONA 

7,574,869 

0 

468,789 

468,789 

8,043,658 

ARKA^(^ 

7,453,716 

0 

752,588 

752,588 

8,206,304 

CAUHKNIA 

75,240,001 

0 

0 

0 

75,240,001 

GLXJDRADO 

9,319,730 

0 

0 

0 

9,319,730 

OfM-cnarr 

8,686,623 

0 

435, 77A 

435,774 

9,123,397 

DELAIMKE 

2,068,178 

0 

64,126 

64,126 

2,132,304 

DisroF  axi»miA 

5 1 545  809 

0 

559,950 

559,950 

6  105  759 

FUXUA 

28,753,577 

0 

0 

0 

28,753,577 

(EJBCJA 

15,348,585 

0 

0 

0 

15,348,585 

HAWAII 

2.%7  432 

0 

299,616 

299,616 

3,267  048 

IDAHO 

6,035  577 

878,550 

0 

878  550 

6  914  127 

hji.tnois 

35,678,714 

0 

0 

0 

35,678,714 

INDIANA 

16,373,725 

0 

0 

0 

16,373,725 

lOUA 

9,470,007 

Q 

956,168 

956,168 

10,426,175 

KANSAS 

6,423,210 

0 

104,705 

104  705 

6,527  915 

KENniOQf 

11,020,703 

0 

0 

0 

11,020,703 

UnSIANA 

12,795,130 

0 

0 

0 

12,795,130 

MAI1« 

3,589,301 

522,465 

0 

522,465 

4,111,766 

MAKYLANU 

12,116,632 

0 

0 

0 

12,116,632 

hMSSM»JSE'riS 

15,%7,625 

0 

0 

0 

15,%7,625 

MIOnCAN 

30,101,604 

0 

0 

0 

30,101,604 

MIltCSOrCA 

12,575,684 

0 

0 

0 

12,575,684 

MISSLSSIIYl 

8  220  846 

0 

830,043 

830,043 

9,050,889 

MIS.S11JRI 

13,980,241 

0 

0 

0 

13,980,241 

HKEANA 

4,932,305 

717,956 

0 

717,956 

5,650,261 

hFHRASKA 

5,927,660 

862,842 

0 

862,842 

6,790,502 

NEVADA 

4,794,720 

697,928 

0 

697  928 

5,492|648 

I€W  HAMPlJHIiJE 

2,651,042 

0 

0 

0 

2,651,042 

few  JERSEY 

21,441,444 

0 

0 

0 

21.441.444 

l&itCXlCO 

5  534  912 

805,673 

0 

805,673 

6  340  585 

NEW  YORK 

57,143,645 

0 

5,769,68? 

5,769  68? 

62  913  327 

NCKTH  CAWXJNA 

17,452,783 

0 

0 

0 

17,452,783 

NUKm  IMOJVA 

5,022,562 

731,093 

0 

731,093 

5,753,655 

OHID 

32,880,053 

0 

0 

0 

32  880  053 

(KLAHCHA 

13,065|462 

0 

1,319,193 

1,319,193 

14  384  655 

OREGON 

9,145,278 

0 

923,381 

923,381 

10,068,659 

PQtCYLVANIA 

34,899,263 

0 

0 

0 

34,899,263 

PUtKlO  RICO 

8,970,784 

0 

0 

0 

8,970,784 

RHODE  ISLAND 

2  750810 

0 

277,744 

277,744 

3  028  554 

SUUm  CAROLINA 

8,645,268 

0 

0 

0 

8,645,268 

smrmiwccnA 

4,642,002 

675,699 

0 

675,699 

5,317,701 

lUWFSf^T 

13,823,364 

0 

0 

0 

13,823,364 

TEXAS 

43,507,202 

0 

618,422 

618,422 

44,125,624 

IfCAH 

10,152,622 

1,477,836 

0 

1,477,836 

11,630,458 

VHMin' 

2,174,580 

316,536 

0 

316,536 

2,491,116 

VIRGINIA 

15,075,687 

0 

0 

0 

15,075,687 

WASHIHHXJN 

13  251  148 

0 

0 

0 

13  251  148 

WhS"l  VIRGINIA 

6,066,634 

0 

0 

0 

6,086,634 

WISOUNSIN 

14,144,054 

0 

256,484 

256,484 

14,400,538 

WYOKIKi 

3,601,490 

524,240 

0 

524,240 

41125,730 

FOBMHA  TX/IAL 

738,635,161 

9,265,275 

13,636,665 

22,901,940 

761,537,101 

GUAM 

.  |57,211 

0 

0 

0 

357,211 

VIRGIN  ISLANDS 

1,503;688 

0 

0 

0 

1,503,688 

NATIONAL  TOrCAL 

740,4%,060 

9,265,275 

13,636,665 

22,901,940 

763,398,000 

*  -  FlUDS  ARE  ALLOCATED  TD  THE  12  STATES  l*«SE  RELATIVE  SHARE  DECEASED  FWW  Fi  1984  TD 
THE  FY  1985  BASIC  PURMHA  AMLXJNT  AND  WHICH  HAVE  A  CIVILIAN  LABOR  FORCE  (CLE)  BELOW 
0^E  MLLUflN  AND  ARE  flELUW  THE  ^tUlAN  CLE  DENSITY.  THESE  STATES  ARE  HELD  HARMLESS  AT  lOOX 
OP  THEIR  FY  1984  RELATIVE  SHARE. 

**  -  THE  BALANCE  OF  THE  32:  FUM£  ARE  DISTRIBUTED  TO  THE  REMAINING  15  STATES  LOSll*;  IN  RELATIVE 
SiARE  FKCM  PY  1984  TO  THE  FY  1985  BASIC  FWMULA  ftUm. 

***-  tt^JMlAFMLESS  PRC^nSIONS  REQUIRED  UNDER  SECTTGN  6(B)  OF  THE  WAtMK-flfYSER  fCf,  AS  A^ENCED. 
ARE  MAINIAI1«D  AT  TIC  REVISED  AlJLOn>ENr  LEVEL. 

|FR  Doc.  B5-20476  Filed  8-26-85:  8:45  am]       . 
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Occupational  Safety  and  Heattti 
Administration 

Nevada  State  Standards;  Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authority  from  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(e)  of  the  Act  and  29  CFR  Part  1902. 
On  January  4, 1974,  notice  was 
published  in  the  Federal  Register  (39  FR 
1008)  of  the  approval  of  the  Nevada  plan 
and  the  adoption  of  Subpart  W  to  Part 
1952  of  Title  29  containing  the  decision. 
The  Nevada  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  by  reference. 

By  letter  dated  June  13. 1985,  from 
Michael  Tyler  to  Ray  Owen  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standard  revisions 
identical  to  29  CFR  Part  1910,  Subpart  T. 
Commercial  Diving  Operations  (50  FR 
1046)  and  29  CFR  1910.1047, 
occupational  exposure  to  Ethylene 
Oxide  (50  FR  9800).  These  standards  are 
contained  in  the  Department  of 
Occupational  Safety  and  Health, 
Standards  for  General  Industry,  and 
were  promulgated  by  resolution  adopted 
by  the  Department  of  Occupational 
Safety  and  Health  pursuant  to  Nevada 
Occupational  Safety  and  Health  Act. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with 
Federal  standards,  it  has  been 
detemined  that  the  standards  are 
identical  to  the  Federal  standards  and 
accordingly  should  be  approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  450 
Golden  Gate  Avenue,  Room  11349,  San 
Francisco,  California  94102;  and 
Director,  Department  of  Occupational 
Safety  and  Health.  1370  South  Curry 
Street  Carson  City,  Nevada  89710,  and 
Directorate  of  Federal  Compliance  and 
State  Programs,  Room  N3700.  200 
Constitution  Avenue,  NW.,  Washington, 
DC202ia 
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4.  Public  Participation.  Under  29  CFR 
1953.2(c).  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Nevada  State  plan  as  a  proposed  change 
and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  August  27, 
1935. 

(Sec.  18,  Pub.  L.  91-5S8.  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  San  Francisco.  California,  this 
10th  day  of  July.  1985. 
RussflU  B.  Swanson, 
Regional  Administrator. 
[FR  Doc.  85-20479  Filed  8-26-85;  8:45] 

BILUNG  COOE  4S10-2»-ll 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collectioa. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  New  and  revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  72— Licensing 
requirements  for  the  storage  of  Spent 
Fuel  in  an  Independent  Spent  Fuel     . 
Storage  Installation  (ISFSI) 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Required  reports  are  collected 
and  evaluated  on  a  continuing  basis  as 
events  occur.  Applications  for  new 
licenses  or  amendments  may  be 
submitted  at  any  time.  Applications  for 
renewal  of  licenses  would  be  required 


every  20  years  for  an  Independent  Spent 
Fuel  Storage  Facility  (ISFSI)  and  every 
40  years  for  a  Monitored  Retrievable 
Storage  installation  (MRS). 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  and  applicants  for  a 
license  to  possess  power  reactor  spent 
fuel  and  other  radioactive  materials 
associated  with  spent  fuel  storage  in  an 
ISFSI,  and  the  Departm.ent  of  Energy  for 
licenses  to  receive,  transfer,  package 
and  possess  power  reactor  spent  fuel, 
high-level  waste,  and  other  radio-active 
materials  associated  with  spent  fuel  and 
high-level  waste  storage  in  an  MRS. 

6.  An  estimate  of  the  number  of 
responses:  10. 

7.  An  esMmate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  18,255. 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L.  95-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  regulations  in  10 
CFR  Part  72  establish  requirements, 
procedures,  and  criteria  for  the  issuance 
of  licenses  to  possess  power  reactor 
spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage,  in  an  indpendent  spent  fuel 
storage  installation  (ISFSI). 

N'RC  is  also  proposing  a  rule  which 
would  extend  the  scope  of  10  CFR  Part 
72  to  include  regulatory  requirements 
needed  for  NRC  licensing  of  a  facility 
provided  for  in  the  Nuclear  Waste 
Policy  Act  of  1982,  section  141,  called  a 
Monitored  Retrievable  Storage 
Installation  (MRS). 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Jefferson 
B.  Hill,  (202)  395-7340. 

The  NRC  Clearance  Officer  is  R. 
Stephen  Scott  (301)  492-8585. 

Dated  at  Bethesda,  Maryland,  this  21st  day 

of  August  1985. 

For  the  Nuclear  Regulatory  Commission. 
Pallida  G.  Notry. 
Director  Office  of  Administration. 
(FR  Doc.  85-20466  Filed  S-2&-8S:  8:45  am) 

BILLma  CODE  7S90-01-4I 


(Docket  Na  SO-409] 

Dairyiand  Power  Cooperative,  (La 
Crosse  Boiling  Water  Reactor); 
Exemption 

I 

Dairyiand  Power  Cooperative  (the 
licensee)  is  the  holder  of  Provisional 
Operating  License  No.  DPR-45  which 
authorizes  the  operation  of  the  La 
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Crosse  Boiling  Water  Reactor  (the 
facility)  at  the  steady-state  power  levels 
not  in  excess  of  165  megawatts  thermal. 
The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Vernon 
County,  Wisconsin.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

n 

Section  50.71  (e)(3)(ii)  of  10  CFR  Part 
50  requires  that  those  plants  initially 
subject  to  the  NRC's  systematic 
evaluation  program  (SEP)  must  file  a 
complete  updated  Final  Safety  Analysis 
Report  (FSAR)  within  24  months  after 
receipt  of  notification  that  SEP  has  been 
completed.  By  letter  dated  July  20. 1983. 
the  staff  informed  Dairyland  Power 
Cooperative  that  SEP  has  been 
completed  for  the  La  Crosse  Boiling 
Water  Reactor  (LACBWR)  and  that, 
pursuant  to  10  CFR  50.71(e)(3).  the 
licensees  was  required  to  file  an 
updated  FSAR.  By  letter  dated  July  12, 
1983.  the  licensee  requested  an 
exemption  to  defer  submittal  of  the 
update  FSAR  for  60  days. 

The  final  report,  "Integrated  Plant 
Safety  Assessment.  Systematic 
Evaluation  Program"  for  the  La  Crosse 
Boiling  Water  Reactor.  NUREG-0827. 
had  several  open  item  that  required 
further  evaluation  and  plant 
modifications.  The  licensee's  July  12, 
1985  letter  states  that  these  changes 
required  the  full-time  utilization  of 
LACBWR's  small  engineering  staff  and 
that  the  majority  of  the  design  changes 
were  completed  during  the  refueling 
outage  in  March-April  1985.  Since  that 
time,  the  LACBWR  staff  has  been 
engaged  in  conducting  the  engineering 
review  of  the  updated  FSAR.  The 
licensee  indicated  that  it  needs  an 
additional  60  days  to  complete  the 
activities  associated  with  submitting  the 
update  FSAR. 

The  NRC  staff  considered  safety 
aspects  of  the  requested  exemption  from 
the  update  FSAP  submittal  date.  The 
proposed  exemption  affects  only  the 
required  date  for  updating  the  FISAR  and 
does  not  affect  the  risk  of  facility 
accidents.  Thus,  the  granting  of  the 
requested  exemption  will  have  no 
significant  impact  on  plant  safety. 

m 

The  public  interest  will  be  served  by 
granting  the  exemption  since  the 
licensee  used  its  personnel  to  complete 
other  work  of  higher  safety  significance 
sooner  than  would  be  the  case  if 
personnel  were  diverted  to  update  the 
FSAP. 


Based  on  its  review,  the  staff 
concludes  that  issuance  of  this 
exemption  will  have  no  significant  effect 
on  plant  safety.  Further,  this  action  is  in 
the  public  interest  and  good  cause  has 
been  shown  to  support  the  exemption. 
Therefore,  a  60-day  exemption  from  the 
date  of  issuance  of  this  exemption  is 
being  granted  for  the  submittal  of  an 
updated  FSAR  for  the  La  Crosse  Boiling 
Water  Reactor. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(50  FR  33656,  August  20, 1985). 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
approves  the  following  temporary 
exemption  from  compliance  with 
§  50.71(e)(3). 

An  undated  FSAR  containing  those 
original  pages  of  the  FSAR  that  are  still 
applicable  plus  new  replacement  pages 
shall  be  filed  on  or  before  a  date  60  days 
from  the  date  of  issuance  of  this 
exemption.  This  updated  FSAR  shall 
bring  the  FSAR  up  to  date  as  of  a 
maximum  of  6  months  prior  to  the  date 
of  filing  the  uipdated  FSAP.  with 
subsequent  revisions  no  less  frequently 
than  annually  thereafter. 

Dated  at  Bethesda,  Maryland,  this  21st  day 
of  August  1985. 

For  the  Nuclear  Regulator)'  Commission. 

Hugh  L.  TbompaoD.  Jr.. 

Director.  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  85-20469  Filed  8-26-85:  8:45  am) 

BlUJNa  CODE  75M>-01-lt 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Reactor 
Operations;  Rescheduling  of  Meeting 

The  Federal  Register  published  on 
Friday.  August  16. 1985  (50  FR  33135) 
contained  notice  of  a  meeting  of  the 
ACRS  Subcoounittee  on  Reactor 
Operations  to  be  held  on  September  9, 
1985  has  been  changed  to  Tuesday, 
September  10, 1985, 1:00  p.m..  Room 
1046,  1717  H  Street,  NW,  Washington. 
DC.  All  other  items  remain  the  same  as 
previously  published. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 


the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date:  August  21. 1985. 
Morton  W.  Ubaikin. 

Assistant  Executive  Director  for  Project 

Review. 

[FR  Doc.  85-20470  Filed  8-26-85:  8:45  am) 

BtLLINQ  CODE  75aO-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

OFPP  Policy  Letter  85-1— Federal 
Acquisition  Regulation  System 

agency:  Office  of  Federal  Procurement 
Policy  (OFPP).  Office  of  Management 
and  Budget. 
action:  Final  Policy  Letter. 

summary:  This  Policy  Letter  is  issued  to 
implement  certain  authorities  and 
responsibilities  of  the  Office  of  Federal 
Procurement  Policy  contained  in  Pub.  L 
93-400  as  amended  by  Pub.  L.  96-83  and 
Pub.  L.  98-191  concerning  the  definition 
and  maintenance  of  the  single  system  of 
simplified  Government-wide 
procurement  regulations. 

date:  The  effective  date  of  this  Policy 
Letter  is  October  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Maraist,  Office  of  Federal 

Procurement  Policy,  OMB,  726  Jackson 

Place,  NW,  Washington.  DC  20503.  (202- 

395-3300). 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Federal  Procurement  Policy 
Act  (Pub.  L.  93-400  as  amended  by  Pub. 
L.  96-83  and  Pub.  L.  98-191)  provides,  in 
part,  the  following: 

Section  4.  As  used  in  this  Act — (4)  the  term 
"single  system  of  Government-wide 
procurement  regulations"  means  (A)  a  single 
Government-wide  procurement  regulation 
issued  and  maintained  jointly  by  the  General 
Services  Administration,  the  Department  of 
Defense,  and  the  National  Aeronautics  and 
Space  Administration. .  .  .  and  (B)  agency 
acquisition  regulations  implementing  and 
supplementing  the  Government-wide 
procurement  regulation. .  .  . 

Section  6(a).  The  Administrator  shall 
provide  overall  direction  of  procurement 
policy  and  leadership  in  the  development  of 
procurement  systems  of  the  executive 
agencies. 

Section  6(d).  The  functions  of  the 
Administrator  shall  include — (1)  providing 
leadership  and  ensuring  action  by  the 
executive  agencies  in  the  establishment. 
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development  and  maintenance  of  the  single 
system  of  simplified  Government-wide 
procurement  regulations  and  resolving 
differences  among  the  executive  agencies  in 
the  development  of  simplified  Government- 
wide  procurement  regulations,  procedures 
and  forms. 

Section  6{b).  In  any  instance  in  which  the 
Administrator  determines  that  the  DOD. 
NASA  and  the  GSA  are  unable  to  agree  on  or 
fail  to  issue  Government-wide  regulations, 
procedures  and  forms  in  a  timely  manner,  the 
Administrator  may. .  .  .  prescribe 
Government-wide  regulations,  procedures 
and  forms  which  shall  be  followed  by 
executive  agencies. .  .  . 

This  Policy  Letter  (a)  designates  the 
Federal  Acquisition  Regulations  System 
as  the  single  system  of  Government- 
wide  procurement  regulations  referred 
to  in  the  OFPP  Act;  (b)  requires  certain 
information  flow  in  the  FAR  System;  (c) 
requires  that  issues  on  which  DOD.  GSA 
and  NASA  are  unable  to  agree  be 
referred  to  the  Administrator  for 
resolution;  and  (d)  requires  that 
decisions  not  to  develop  FAR  coverage 
on  issues  affecting  members  of  both  die 
Defense  Acquisition  Regulatory  Council 
and  the  Civil  Agency  Acquisition 
Council  (leaving  such  issues  to  be 
covered  in  agency  supplementing 
regulations)  shall  be  referred  to  the 
Administrator.  It  is  intended  to 
implement  the  regulatory  role  assigned 
to  OFPP  by  Pub.  L.  9»-191— that  is.  to 
resolve  disputes  and  to  be  in  a  position 
to  issue  regulations  if  regulations  are  not 
timely  under  the  FAR.  It  is  not  intended 
to  implement  OMB's  rescission  authority 
which  will  be  the  subject  of  a 
subsequent  issuance. 

A  draft  policy  letter  was  published  in 
the  Federal  Register  on  July  6,  1984  (49 
FR  27863)  for  public  and  Federal  agency 
review  and  comment.  A  public  meeting 
for  the  purpose  of  providing  an 
opportunity  for  interested  parties  to 
present  their  views  in  person  was  held 
on  August  2, 1984. 

Comments  received  were  very  diverse 
and  not  susceptible  to  summarization; 
however,  they  fell  in  three  categories. 
First,  those  from  the  private  sector  were 
very  supportive  of  a  strong  OFPP 
regulatory  role  giving  suggested  changes 
to  strengthen  the  policy  letter.  Most  of 
these  recommendations  went  beyond 
the  required  regulatory  role  specified  in 
Pub.  L.  98-191.  Other  suggested  changes 
that  clariRed  the  policy  letter  were 
adopted.  Second,  a  group  of  executive 
agencies  and  industry  associations 
supported  the  policy  letter  without 
comment  or  stated  that  they  had  no 
objection.  Third,  some  agencies 
commented,  either  in  writing  or  in 
subsequent  meetings,  that  the  poHcy 
letter  was  either  unnecessary  or 
intruded  on  the  regulatory  authority  of 


DOD.  GSA  and  NASA  with  respect  to 
the  FAR.  The  policy  letter  was  narrowly 
drafted  to  implement  the  statutory 
responsibilities  for  procurement 
regulations  assigned  to  OFPP  by  Pub.  L. 
98-191. 

All  comments  received  were  carefully 
considered  in  drafting  the  following 
policy  letter. 

Dated:  August  19, 1985. 

William  |.  Maraist. 

Acting  Associate  Administrator  for  Policy 
Development. 

OFPP  Policy  Letter  85-1 

To  the  Heads  of  Executive  Departments 

and  Establishments 
Subject:  Federal  Acquisition  Regulations 

System 

1.  Purpose.  The  purpose  of  this  Policy 
Letter  is  to  implement  certain 
requirements  of  the  Office  of  Federal 
Procurement  Policy  Act  (the  Act)  (Pub. 
L.  93-400  as  amended.  41  U  S.C.  401  et 
seq.)  concerning  the  definition  and 
maintenance  of  the  single  system  of 
simplified  Government-wide 
procurement  regulations.  It  also  rescinds 
and  replaces  Policy  Letter  80-5.  dated 
July  10. 1980.  It  does  not  address  OMB's 
rescission  authority  which  will  be  the 
subject  of  a  subsequent  issuance. 

2.  Authority.  This  Policy  Letter  is 
issued  pursuant  to  section  6  of  the 
Office  of  Federal  Procurement  Policy 
Act.  41  U.S.C.  405. 

3.  Background.  Pub.  L.  93-400,  (August 
30, 1974)  which  established  die  Office  of 
Federal  Procurement  Policy,  required  the 
Administrator  to  establish  a  system  of 
coordinated  and,  to  the  extent  feasible, 
uniform  procurement  regulations  for  the 
executive  agencies.  In  January  1978. 
with  the  cooperation  of  the  Department 
of  Defense  (DOD)  and  General  Services 
Administration  (GSA),  the 
Administrator  launched  the  Federal 
Acquisition  Regulation  (FAR)  project. 
On  July  10. 1980.  OFPP  issued  Policy 
Letter  80-5  which  initiated  the  FAR 
System.  On  March  17. 1982,  Executive 
Order  12352  directed  Uiat  DOD,  GSA 
and  the  National  Aeronautics  and  Space 
Administration  (NASA)  continue  their 
joint  efforts  to  consoHdate  their  common 
procurement  regulations  into  a  single 
simplified  FAR  by  the  end  of  calendar 
year  1982.  On  September  19, 1983.  the 
FAR  was  published  in  the  Federal 
Register  under  the  regulatory  authority 
of  GSA.  DOD,  and  NASA,  with  an 
effective  date  of  April  1. 1984. 

Part  1  of  the  FAR,  which  formalized 
the  FAR  System,  provides  for  the 
operation,  and  maintenance  of  the  FAR 
system.  A  Memorandum  of 
Understanding  for  FAR  Maintenance 
was  approved  by  the  Deputy  Under 
Secretary  of  Defense  (Acquisition 


Management),  the  Assistant 
Administrator  for  Acquisition  Policy  of 
GSA,  and  the  Assistant  Administrator 
for  Procurement  of  NASA  on  February 
21, 1984.  which  included  procedures  for 
recommending  FAR  changes, 
establishing  FAR  cases,  processing  FAR 
cases  and  for  resolving  disagreements. 

The  Office  of  Federal  Procurement 
Policy  Act  Amendments  of  1983  (Pub.  L 
98-191),  requires  that  policies  prescribed 
by  the  Administrator  be  implemented  in 
the  single  system  of  Government-wide 
procurement  regulations.  It  also  requires 
that  the  Administrator  provide 
leadership,  ensure  action,  and  resolve 
differences  among  the  executive 
agencies  in  the  maintenance  of  the 
single  regulation.  In  any  instance  in 
which  the  Administrator  is  notified  that 
DOD,  GSA.  and  NASA  are  unable  to 
agree  on  or  fail  to  issue  Government- 
wide  regulations  in  a  timely  maimer,  the 
Administrator  may,  under  the  Act  and 
with  due  regard  to  applicable  laws  and 
the  program  activities  of  the  executive 
agencies,  prescribe  Government-wide 
regulations  which  must  be  consistent 
with  the  policies  and  functions  set  forth 
in  Pub.  L  98-191. 

4.  Single  System  of  Government-Wide 
Procurement  Regulations.  The  Federal 
Acquisition  Regulations  System  is  the 
single  system  of  Government-wide 
procurement  regulations  defined  in 
Section  4(4)  of  the  Act.  The  FAR  System 
includes  the  FAR  and  agency  acquisition 
regulations,  including  those  issued  by 
suborganizations.  which  implement  or 
supplement  the  FAR.  However,  the  FAR 
System  does  not  include  agency  and 
suborganization  regulations  covering 
internal  operating  procedures  that  have 
no  significant  impact  on  the  contractor, 
e.g.,  designations  and  delegations  of 
authority,  assignments  of 
responsibilities,  work-flow  procedures, 
and  internal  reporting  requirements. 

Each  agency,  based  on  its  unique 
structure,  shall  determine  to  which 
organizational  level  its  suborganizations 
have  authority  to  issue  regulations 
implementing  or  supplementing  higher- 
level  agency  FAR  supplements.  Such 
determination  shall  be  provided  to  the 
Administrator  and  made  a  pari  of  the 
Agency's  implementation  of  Part  1  of  the 
FAR.  DOD.  GSA.  and  NASA  shall  be 
responsible  for  ensuring  that  agency 
implementing  and  supplementing 
regulations  are  reviewed  for  compliance 
with  the  FAR  System  requirements. 

5.  Information  on  FAR  Maintenance. 
For  the  purpose  of  keeping  OFPP 
informed  of  the  content  of  the  FAR 
System,  each  execfutive  department  and 
agency  shall  provide  a  copy  of  its  FAR 
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implementing  and  supplementing 
regulations  to  OFW. 

Once  every  three  months,  the  Civilian 
Agency  Acquisition  and  Defense 
Acquisition  Regulatory  Councils  each 
shall  provide  OFPP  a  list  of  all  open 
CAAC  DAR  and  FAR  cases.  The  lists 
shall  include  the  case  numbers:  the 
originator  the  subject  matter  of  the 
case:  the  date  received  or  originated; 
and  the  date  and  nature  of  disposition. 
The  FAR  Secretariat  shall  also  provide 
OFPP:  (a)  A  copy  of  all  proposed  and 
fuial  FAR  changes  as  soon  as 
practicable;  and  (b)  upon  request,  a  copy 
of  the  initiating  document  of  any 
assigned  FAR  case  or  other  proposed 
FAR  change. 

6.  OFPP  Resolution  of  Differences. 
When  the  Defense  Acquisition 
Regulatory  Council  and  the  Civilian 
Agency  Acquisition  Council  cannot 
agree  on  the  resolution  of  a  proposed 
FAR  change,  the  matter  shall  be 
forwarded  to  the  Deputy  Under 
Secretary  of  Defense  for  Acquisition 
Management.  DOD;  the  Assistant 
Administrator  for  Acquisition  Policy, 
GSA;  and  the  Assistant  Administrator 
for  Procurement,  NASA  for  resolution. 
DOD.  GSA  and  NASA  shall  notify  OFPP 
if  they  are  unable  to  agree  within  15 
days  of  the  referral.  If,  for  any  reason, 
an  agreement  cannot  be  reached  within 
30  days  following  the  date  of  the  notice, 
the  matter  shall  be  deemed  a 
disagreement  in  accordance  with  Pub.  L. 
98-191.  and  shall  be  referred  promptly  to 
the  Administrator  for  resolution.  All 
such  referrals  shall  be  accompanied  by 
an  issue  paper  containing  a  description 
of  the  proposed  FAR  change  and  the 
relevant  positions  of  all  executive 
agencies  and  other  interested  parties 
that  have  expressed  a  position  in  writing 
to  the  Councils  on  the  proposed  FAR 
change.  Any  decision  not  to  develop 
FAR  coverage  on  a  proposed  FAR 
change  affecting  members  of  both 
councils,  with  the  intention  that  such 
proposed  FAR  change  is  to  be  covered 
differently  in  agency  implementing  or 
supplementing  regulations,  shall  be 
referred  promptly,  with  supporting 
rationale,  to  the  Administrator,  who  will 
determine  within  five  working  days 
after  receipt  of  such  referral  whether  the 
decision  conforms  to  the  Federal 
Acquisition  Regulations  System 
maintenance  concept. 

7.  OFPP  Issuance  of  Regulations. 
When  the  Administrator  considers  that 
a  particular  proposed  FAR  change  is  not 
being  resolved  in  a  timely  manner,  the 
Administrator,  after  consultation  with 
DOD,  GSA  and  NASA,  shaU  give  notice 
and  specify  a  time  in  which  a  decision 
must  be  reached  regarding  issuance  of 
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regulations.  Following  such  notice  and 
time  allotted  for  issuance  of  regulations, 
the  Administrator  may  determine  that 
DOD.  GSA  and  NASA  have  failed  to 
issue  Government-wide  regulations  in  a 
timely  manner  and  may  prescribe 
regulations,  which  shall  be  forwarded  to 
DOD.  GSA.  and  NASA  for  timely 
publication  in  the  applicable  part  of  the 
FAR.  OFPP  development  of  any 
regulations  will  follow  the  requirements 
of  Sec.  302(a)  of  Pub.  L  96-577  (41  U.S.C. 
420]  on  public  participation. 

8.  Effective  Date.  This  Policy  Letter 
will  be  effective  October  1. 1985. 

9.  Concurrence.  This  Policy  Letter  has 
the  concurrence  of  the  Director  of  the 
Office  of  Management  and  Budget. 
VViUiam  EL  Mathis. 

Acting  Administrator. 

[FR  Doc.  85-20404  Filed  8-28-85:  M5  am] 

WUJNG  C006  3110-01-« 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Multiemployer  Pension  Plans;  Effect  of 
Withdrawal  Following  Sale  of  Assets 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice. 

summary:  This  notice  advises 
employers,  multiemployer  plan 
sponsors,  and  other  interested  persons 
that  the  Pension  Benefit  Guaranty 
Corporation  is  no  longer  considering  the 
issuance  of  an  interpretation  concerning 
the  effect  that  a  sale  of  assets  meeting 
the  requirements  of  section  4204  of 
ERISA  has  on  subsequent  withdrawals. 
FOR  FURTNED  INRMIMATION  CONTACT: 
John  Carter  Foster.  Attorney. 
Multiemployer  Regulations  Group. 
Corporate  Policy  and  Regulations 
Department  (611),  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street, 
NW..  Washingtoa  D.C.  20006;  202-254- 
4860  (202-254-8010  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  On 

January  15, 1985  the  Pension  Benefit 
Guaranty  Corporation  (PBGC)  published 
in  the  Federal  Register  a  notice  soliciting 
pubUc  comment  concerning  the  effect 
that  a  sale  of  assets  has  on  certain 
subsequent  plan  determinations  with 
respect  to  the  withdrawal  of  the  seller 
(50  FR  2116).  The  PBGC  was  particularly 
interested  in  receiving  comments  on 
methods  for  giving  credit  to  a 
withdrawing  employer  for  a  prior  sale  of 
assets  that  met  the  requirements  of 
section  4204(a)(1)  of  the  Employee 
Retirement  Income  Security  Act.  This 
notice  was  issued  partly  in  response  to 


questions  raised  by  the  PBGC's  May  12. 
1983  Opinion  Letter  (Opinion  Letter  83- 
10).  That  opinion  letter  stated  that  if  a 
'  selling  employer  had  previously  sold 
assets  in  compliance  with  section  4204, 
then  that  seller  was  entitled  to  be  given 
credit  when  facing  liability  for  a 
subsequent  withdrawal.  The  PBGC's 
purpose  in  soliciting  comments  was  to 
obtain  the  public's  input  for  an 
interpretation  that  the  agency  expected 
to  publish  in  the  near  future. 

The  PBGC  has  reviewed  the  nine 
submissions  received  in  response  to  the 
Federal  Register  notice.  These 
submissions  provide  opinions  and 
substantive  comments  on  the  differing 
effects  that  a  withdrawal  following  a 
sale  of  assets  has  on  an  employer's 
withdrawal  liability.  However,  in  light 
of  the  complexity  of  these  issues  and  the 
varied  situations  in  which  they  arise,  the 
PBGC  now  believes  that  disputes 
relating  to  these  matters  are  best 
addressed  individually  by  arbitration 
subject  to  review  in  the  courts.  See,  e.g.. 
Kroger  Co.  and  Southern  California 
Food  Workers  Pension  Fund.  6  EBC 1345 
(1985)  (Nagle.  Arb.).  The  PBGC  is. 
therefore,  no  longer  considering 
publishing  the  interpretation  of  section 
4204  contemplated  by  the  Federal 
Register  notice  of  January  15, 1985. 

Issued  at  Washington,  D.C.  on  this  22nd 
day  of  August  1985. 

Kathleen  P.  UtgofT, 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  85-20471  Filed  8-26-«5:  8:45  am] 

WLUNG  COOE  770S-01-M 


POSTAL  RATE  COMMISSION 
[Docket  No.  C8S-1] 

Complaint  of  Advo-System,  Inc.;  Filing 
of  Settlement  Agreement  In  Docket 
No.  C85-1  Complaint  of  Advo-System, 
inc. 

August  22, 1985. 

The  CcMnmission  hereby  gives  notice 
that  the  Director  of  the  Office  of  the 
Consumer  Advocate,  who  was  named 
settlement  coordinator  in  this 
proceeding,  has  filed  with  the 
Commission  a  document  entitled 
"Stipulation  and  Agreement."  In  his 
transmittal  letter,  the  Director  noted  that 
the  agreement  has  been  negotiated  by  a 
number  of  parties  in  the  case,  including 
the  complainant  and  the  respondent.  He 
also  said: 

Although  this  agreement  is  not  a 
unanimous  one.  the  signatories  believe  that  it 
can  be  the  basis  for  a  recommended  decision 
to  the  Governors  by  the  Commission,  after  an 
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appropriate  opportunity  for  comment  by  all 
parties. 

Transmittal  Letter  From  Stephen  A. 
Gold  Dated  August  20, 1985 

This  notice  serves  only  to  indicate 
that  the  filing  has  been  made;  the 
Commission  anticipates  shortly  issuing 
an  appropriate  order  governing 
subsequent  procedures. 

By  the  Commission. 
Charles  L.  Clapp, 
Secretary. 

[FR  Doc.  85-20455  Filed  8-2&-85;  8:45  am) 
8ILUNQ  COOE  771S-01-M 


(Docket  Nc.  A8S-23:  Order  No.  626] 

Pacific  House,  California  95725 
(George  R.  Steele,  Petitioner):  Notice 
and  Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 

Issued:  August  22, 1985. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Henry  R.  Folsom,  Vice-Chairman; 
John  W.  Crutcher;  James  H.  Duffy;  Bonnie 
Guiton. 

Docket  Number;  A85-23. 
Name  of  Affected  Post  Office:  Pacific 
House.  California  95725. 

Name(s}  of  Petitioner(s);  George  R. 
Steele. 

Type  of  Determination:  Consolidation. 
Date  of  Filing  of  Appeal  Papers: 
August  19. 1985. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
isssue.  If  requested,  such  memoranda 
will  be  due  20  days  from  the  issuance  of 
the  request:  a  copy  shall  be  served  on 
the  Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  September  3. 1985. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 


By  the  Commission. 
Charles  L.  Clapp. 

Secretary. 

Appendix 

Aug:  19,  1985 Filing  o(  Prtttion. 

Aug  22.  1985         ^^otic•   and   Order  erf   Ring  of   Appeal. 

Sept.  13,  1985  Ust  day  o»  tiling  ol  peWioni  to  rrtervene 
(Saw  39  CFR  3001  1 1 1<b)) 

Sept  23.  1985 Petrtiooers  Participant  Stalarnent  or  Initial 

Bnef  (M*  39  CFR  3001.115  (a)  and 
(b)). 

Oct  15.  1985  Postal  Service  Answering  Bnef  (we  39 

CFR  3001.115(c)). 

Oct.  30,  1985  (1)  PeWtoner'8  Reply  Bnel  ihould  Peti- 

tioner chooae  to  file  one  {see  39  CFR 
3001  115(d)). 

Nw  6,  1985 (2)   Deadline  tor  moBone  by  any  party 

requeeting  oral  argunteni  The  Commis- 
*ion  win  exercise  its  (feicrstion.  as  the 
interast  of  prompt  and  |ust  decwon 
may  require,  in  s:ti6du''ng  or  diapene- 
ing  wrtti  oral  argument  (sm  39  CFR 
3001.116). 

Dec.  17,  1985 Expiration  ol  120-day  decisional  schedule 

isee  39  U.S.C.  404(bM5)). 


[FR  Doc.  85-20457  Filed  8-26-fl5;  8:45  amj 

BILUNG  COOE  7715-01-M 


[Docket  No.  A85-24;  Order  No.  623] 

Whitestone,  Georgia  30186  (John  L 
Payne,  Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule 

Issued:  August  21. 1985. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Henry  R.  Folsom.  Vice-Chairman; 
John  W.  Crutcher;  James  H,  Duffy;  Bonnie 
Guiton. 

Docket  Number:  A85-24. 

Name  of  Affected  Post  Office; 
Whilestone,  Georgia  30186. 

Name(s)  of  Petitioner(s):  John  L. 
Payne,  Petitioner. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
August  19. 1985. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  of  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  (39  U.S.C. 
404(b)(5))  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 


(A)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

(B)  The  record  in  this  appeal  shall  be 
filed  by  September  3, 1985. 

By  the  Commission. 
Charles  L.  Clapp. 

Secretary. 

Appendix 

Aug.  19,  1985 Filing  of  Petition. 

Aug  21.  1985 Notioa  and  Order  of   Flmg  ol  AppeA 

Sapt  13,  1985        Last  day  ol  liing  of  petKions  to  inter««na 

(M»39CFR  3001  111(b)). 
Sept.  23.  1965 Petitiooer's  ParUdpant  Staiamani  or  Inrtitf 

Bnef  (sae  39  CFR  3001.115<a)  and  Ha)). 
Oct  15,  1985 Postal  Service  Anawonng  Bnef  isae  39 

CrR  3001  115(c)) 
Oct  30,  1985 (1)  Petitioner's  Reply  Bnef  should  Pb«- 

tloner  choose  to  fie  one  (jae  39  CFR 

3001.115(d)). 
^^  6  IMS  (2)  Oewftna  tor  motions  by  any  p«1y 

raquasling  oral  argument  The  Corvna- 


Dec.  17.  19 


ol 

may  raquira.  in  scftaduing  or  «spana- 
ing  mth  oral  argument  (see  39  CFR 
3001  116). 
.  Expiration  ol  120-day  deciaiona)  shaduta 
(sae  39  U.S.C.  404(b)(5)). 


|FR  Doc,  85-20456  Filed  8-28-85;  8:45  am] 

BILLING  COOE  771S-01-H 


SECURITIES  AND  EXCHANGE 
COMMMISSION 

(File  No.  1-2743] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Usting  and 
Registration;  CF&I  Steel  Corp. 

August  21, 1985. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  common  stock  ($5.00  Par  Value)  of 
CF&I  Steel  Corporation  ("Company") 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange,  Inc. 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

CF&I  Steel  Corporation  states  that  it 
wants  to  delis*  from  the  Pacific  Stock 
Exchange,  Inc.  in  order  to  list  the 
Company's  common  stock  on  NASDAQ. 

Any  interested  person  may,  on  or 
before  September  12. 1985,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
exchange  and  what  terms,  if  any.  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
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Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
(FR  Doa  85-20480  Filed  8-26-85:  8:45  am] 

MUJNB  COM  Mia-tVIt 

(Release  No.  IC-14889;  t1 1-3620] 

Fir  Tree  International  Ftaid,  Inc^ 
AppNcatJon  for  an  Order  Delartng  That 
Applicant  Haa  Ceaaed  to  be  an 
Investment  Company 

August  21. 198S. 

Notice  is  hereby  given  that  Fir  Tree 
International  Fund.  Inc.,  (** Applicant"), 
c/o  Mengel  and  Company.  Inc..  One 
Rockefeller  Plaza.  Third  Floor,  New 
York.  New  York  10020.  registered  as  an 
open-end,  divesified  management 
investment  company  under  the 
Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on  March 
27. 1985.  for  an  order  of  the  Commission, 
pursuant  to  section  8(f)  of  the  Act, 
declaring  that  it  has  ceased  to  be  an 
investment  company  and  terminating 
Applicant's  registration  under  the  Act. 
All  interested  persons  are  referred  to  the 
applicaton  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
regulations  thereunder  for  the  text  of  the 
applicable  provisions. 

Applicant  states  that  it  is  a  Maryland 
corporation  that  registered  under  the 
Act  with  the  Commission  and  filed  a 
registration  statement  pursuant  to  the 
Securities  Act  of  1933  on  December  12. 
1982.  Applicant  commended  offering  its 
shares  on  October  13, 1983.  Applicant 
states  that  when  it  began  offering  its 
shares  to  the  public.  Mengel  and 
Company.  Inc^  was  intended  to  be  the 
exclusive  distributor  of  Applicant's 
shares,  and  that  Fir  Tree  Advisers.  Inc. 
("Adviser"),  pursuant  to  an  agreement 
("Agreement"),  would  be  the  adviser  to 
Applicant  Due  to  a  lack  of  success  in 
distribution  efforts.  Adviser  absorbed  a 
significant  amount  of  Applicant's 
expenses. 

According  to  the  application,  in 
August  1984.  Adviser  entered  into  an 
agreement  to  act  as  investment  adviser 
with  F  T  International  Trust  ('FT  Trust") 
and  informed  AppUcant's  Board  of 
Directors  ("Board ')  that  Adviser 


intended  to  terminate  the  Agreement. 
The  Board,  by  reason  of  Adviser's 
decision  to  terminate  the  Agreement, 
and  because  no  shares  of  Applicant  had 
been  sold  since  July  31. 1984.  determined 
to  suspend  further  sales  of  Applicant's 
shares. 

Applicant  states  that  as  of  December 
3. 1984.  all  shareholders  of  Apphcant, 
other  than  Adviser,  had  redeemed  their 
shares.  To  obtain  the  funds  needed  to 
pay  redeeming  shareholders.  Applicant 
states  that  it  sold  most  of  its  portfolio 
securities  on  November  30, 1984,  to  FT 
Trust,  in  accordance  with  Board 
Procedures  adopted  to  ensxure 
compliance  with  Rule  17a-7  under  the 
Act.  Applicant  states  that  all  expenses 
accrued  prior  to  December  3, 1984, 
during  the  winding  up  of  Applicant's 
affairs,  were  borne  by  Adviser,  and  that 
no  brokerage  commissions  or  other 
remuneration  (except  customary 
transfer  fees)  was  paid  in  connection 
with  the  sale  of  the  portfolio  securities. 

According  to  the  application.  Adviser 
intends  to  redeem  its  shares  following 
receipt  by  Applicant  of  outstanding 
foreign  tax  claims  and  dividends  and 
the  termination  of  Applicant's 
registration  under  the  Act.  Applicant 
states  that:  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  winding  up  its  affairs;  Applicant 
has  no  outstanding  debts  or  liabilities: 
and.  Applicant  has  not  made  any 
distributions  to  shareholders  other  than 
pursuant  to  redemption  requests. 
Applicant  states  it  possesses 
approximately  $93,000  in  assets, 
representing  the  investment  of  Adviser 
in  Applicant. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  September  16, 1985,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest  the  reasons  for  the  request  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
FR  Doc.  85-20481  Filed  8-26-85;  8:45  am] 

BILUNQ  CODE  MnMM-M 

[Release  No.  IC-14690  (File  No.  •12-6093)1 

The  Piedmont  Income  Fund,  Inc.; 
Notice  of  Application 

August  21, 1985. 

Notice  is  hereby  given  that  The 
Piedmont  Income  Fund,  Inc.  (the 
"Applicant),  1150  Connecticut  Ave., 
NW.,  Suite  705.  Washington,  D.C.  20036. 
filed  an  application  on  April  16. 1985. 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act"),  for  an  order  amending  a 
previous  order  (Investment  Company 
Act  Release  No.  14239,  November  16. 
1984)  ("Previous  Order").  The  Previous 
Order  exempted  Applicant  from  the 
provisions  of  sections  18(f)(1)  and  17(f) 
of  the  Act  to  the  extent  necessary  to 
permit  Apphcant  to  invest  in  options  on 
stock  indexes,  stock  index  futures 
contracts  and  options  on  stock  index 
futures  contracts.  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein 
which  are  summarized  below.  Such 
persons  are  also  referred  to  the  Act  for 
the  text  of  the  provisions  which  are 
relevant  to  a  consideration  of  the 
application. 

According  to  the  application, 
Applicant  is  a  diversified,  open-end 
management  investment  company. 
Applicant's  investment  objective  is  to 
realize  income  by  investing  in  stocks  of 
large,  established  domestic  corporations 
that  have  a  history  of  yielding  higher 
than  average  dividends.  Applicant's 
shares  will  be  sold  only  to  corporate 
investors  and  it  will  endeavor  to  derive 
as  much  of  its  income  as  possible  from 
dividends  of  "qualifying  domestic 
companies"  in  order  to  maximize  the 
percentage  of  its  distributions  of  net 
investment  income  that  will  qualify  for 
the  85  percent  dividends  received 
deduction  for  its  shareholders. 
Applicant  intends  to  hedge  its  securities 
holdings  by  selling  exchange-traded  call 
options  on  its  portfolio  stocks  and  by 
selling  futures  contracts  on  stock 
indexes  where  there  is  some  correlation 
between  the  stocks  comprising  the  index 
and  the  stocks  in  its  portfolio.  As  a 
further  hedge  against  declines  in  the 
value  of  its  portfolio.  Applicant  may 
purchase  put  options  and/or  write  call 
options  on  stock  indexes  and  puchase 


put  options  and/or  write  call  options  on 
stock  index  futures  contracts  that  are 
traded  on  a  U.S.  stock  exchange  or 
board  of  trade  and  engage  in  closing 
transactions  to  terminate  existing 
options  positions. 

In  its  application  for  the  Previous 
Order,  Applicant  represented  that, 
among  other  limitations,  "[t)he  aggregate 
market  value  at  the  time  of  sale  of  all 
open  futures  contracts  sold  by  the  Fund, 
together  with  the  aggregate  market 
value  of  all  futures  contracts  with 
respect  to  which  the  Fund  is  either  a 
writer  or  a  holder  of  options  will  not 
exceed  33Vs%  of  the  Fund's  net  assets." 

Applicant  desires  to  eliminate  the 
one-third  limitation  described  above. 
Instead,  Applicant  will  agree  not  to 
maintain  open  short  positions  in  stock 
index  futures  contracts,  call  options 
written  on  stock  index  futures,  and  call 
options  written  on  stock  indexes  if,  in 
the  aggregate,  the  value  of  the  open 
positions  (marked  to  market)  exceeds 
the  current  market  value  of  its  securities 
portfolio  plus  or  minus  the  unrealized 
gain  or  loss  on  those  open  positions, 
adjusted  for  the  historical  volatility 
relationship  between  the  portfolio  and 
the  index  contracts  [i.e.,  the  Beta 
volatility  factor).  To  the  extent 
Applicant  has  written  call  options  on 
specific  securities  in  its  portfolio,  the 
value  of  those  securities  will  be 
deducted  from  the  current  market  value 
of  the  securities  portfolio.  If  this 
limitation  should  be  exceeded  at  any 
time.  Applicant  will  take  prompt  action 
to  close  out  the  appropriate  number  of 
open  short  positions  to  bring  its  open 
stock  futures  and  options  positions 
within  this  limitation. 

AppHcant  states  that  it  believes  that 
the  restrictions  on  its  trading  in  index 
contracts  and  options  are  consistent 
with  the  underlying  purposes  of  section 
18(f)(1).  and  prevent  Applicant  from 
becoming  excessively  leveraged. 
Applicant  also  believes  that  its 
transactions  in  index  contracts  and 
options,  limited  as  described  above,  do 
not  give  rise  to  the  speculative  abuses 
which  section  18(f)(1)  was  designed  to 
prevent. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  September  13. 1985.  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
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case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hoflis. 
Assistant  Secretary 

(PR  Doc.  85-20482  Filed  8-28-85;  8:45  am) 
WLUNQ  COOC  MIO-OI-M 

Self-Regulatory  Organizattons; 
Applicattons  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

August  21. 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Conunission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

American  General  Corporation 
$2.64  Cumulative  Preferred  Series  D 
(File  No.  7-8554} 
American  Stores  Company 
$4,375  Convertible  Preferred  Series  A 
(File  No.  7-8555) 
Anheuser-Busch  Company 
3.60  Convertible  Preferred  Series  A 
(File  No.  7-8556) 
CIGNA  Corporation 
$2.75  Cumulative  Convertible 
Preferred  Series  B  (File  No.  7-«557) 
LTV  Corporation 
$3.06  Cumulative  Convertible 

Preferred  Series  B  (File  No.  7-8558} 
LTV  Corporation 
$5.25  Cumulative  Convertible 
Preferred  Series  D  (File  No.  7-8559) 
LTV  Corporation 
$1.25  Convertible  Preferred  Series  D 
(File  No.  7-8560) 
Orion  Pictures  Corporation 
Convertible  Exchange  Preferred  Class 
E  (File  No.  7-8561) 
Occidental  Petroleum 
Convertible  Exchange  Preferred  Series 
J.  (File  No.  7-8562) 
Paine  Webber  Group,  Inc. 
$2.25  Convertible  Exchange  Preferred 
(File  No.  7-8563) 
Trans  World  Airlines,  Inc. 
$2.25  Cumulative  Convertible 
Preferred  Series  B  (File  No.  7-8564) 
United  Technologies  Cp. 
$2.25  Cumulative  Convertible 
Exchange  Preferred  Series  D  (File 
No.  7-8565) 
U.S.  Steel  Corporation 


Cumulative  Convertible  Exchange 
Preferred  Series  C  (File  No.  7-6566} 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  12, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Conunission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
[PR  Doc.  85-20485  Filed  8-26-85:  8:45  am) 

BtUJNO  CODE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Ptiiladelptua  Stock  Exchange. 
Inc. 

August  21. 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Crane  Company  (Delaware) 
Common  Stock,  $6.25  Par  Value  (File 
No.  7-8567) 
Cilcorp,  Inc.  (Holding  Company} 
Common  Stock.  No  Par  Vahie  (I^Ie 
No.  7-8568) 
Alaska  Air  Group,  Inc.  (Delaware) 
(Holding  Company) 
Common  Stock,  $1.00  Par  Value  (RIe 
No.  7-8569} 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transactions  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  12, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
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application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis. 

Assistant  Secretary. 

[FR  Doa  85-20486  Filed  8-26-85:  8:45  am] 

MLUNG  CODE  M10-01-M 


(Release  No.  34-22334;  File  No.  SR-CBOE- 
S5-351 

Self-Regulatory  Organizations; 
Proposed  Rule  Change;  Chicago  Board 
Options  Exchange,  Inc.;  Relating  to 
Corrections  to  Erroneous  RAES  Prints 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchanges  Act  of  1934, 15 
U.S.C.  78s.(b)(l),  notice  is  hereby  given 
that  on  August  9,  1985  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change  as 
described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Text  of  the  Proposed  Rule  Change 

The  Exchange  submits  as  a  rule  filing 
the  following  memorandum: 

To:  All  Members 

From  OEX  Floor  Procedure  Committee 
Re:  Corrections  to  Erroneous  RAES 
Prints 
The  OEX  Floor  Procedure  Committee 
has  been  asked  for  a  statement  of  its 
position  regarding  RAES-executed 
trades  at  mistakenly  reported  quotes. 
Given  the  size  of  the  OEX  crowd,  the 
number  of  quote  reporters  in  the  crowd 
and  frequency  with  which  quotes  in 
more  than  one  series  are  updated,  it  is 
possible  for  a  quote  reporter  to 
misinterpret  what  he  or  she  hears  and 
thus  incorrectly  report  a  market  quote. 
While  the  erroneous  quote  may  appear 
on  the  screen  for  only  a  few  seconds,  a 
moment  is  all  that  is  necessary  for  a 
RAES  trades  to  be  executed  at  the 
incorrect  price.  The  OEX  Floor 


Procedure  Committee  has  determined 
that  a  RAES-executed  trade  at  an 
erroneous  quote  should  be  treated 
simply  as  a  trade  reported  at  an 
erroneous  price.  Thus,  the  price  of  the 
RAES  trade  should  be  adjusted  to 
accurately  reflect  the  market  quote  at 
the  time  of  the  execution.  This  treatment 
will  guarantee  public  customers  and 
market  makers  alike  the  full  benefit  of 
the  RAES  system,  namely,  prompt  and 
certain  fills  at  prevailing  market  quotes. 

The  question  of  whether  a  particular 
RAES  trade  was  executed  at  an 
erroneous  price  is  important  not  only  to 
the  market  maker  and  pubUc  customer 
who  were  parties  to  the  trade,  but  to 
others  as  well,  including  floor  brokers 
and  member  firms,  whose  customer 
orders  may  appear  to  have  been 
"printed  through"  by  the  RAES  trade 
even  though  such  orders  were  being 
diligently  represented  in  the  trading 
crowd.  For  this  reason,  the  OEX  Floor 
Procedure  Committee  believe  that  the 
decision  whether  a  particular  RAES 
order  was  filed  at  an  incorrect  price 
should  be  left  to  two  floor  officials.  In 
making  their  determination,  the  floor 
officials  should  consider  such  factors  as: 
(1)  The  length  of  time  the  allegedly 
incorrect  quote  was  displayed:  (2) 
whether  any  non-RAES  trades  were 
effected  at  the  same  price  as  the  RAES 
transaction;  and  (3)  whether  any 
members  of  the  trading  crowd  were 
aware  of  orders  actively  being 
represented  in  the  crowd  that  appear  to 
have  been  "printed  through"  by  the 
RAES  trade. 

In  the  event  that  the  incorrect  fill  on 
RAES  is  detected  during  the  trade  day. 
the  following  procedures  should  be 
followed.  The  market  maker,  floor 
broker  or  order  book  official  who  first 
notices  the  print  outside  prevailing 
market  quotes  should  promptly  notify 
the  post  supervisor  or  RAES  supervisor, 
who  will  then  examine  the  MDR  to 
determine  whether  the  print  was 
generated  by  a  RAES  trade.  If  it  was, 
then  two  floor  officials  should  promptly 
be  paged.  The  floor  officials  should  then 
attempt  to  verify  that  the  RAES  order 
was  in  fact  filled  at  an  erroneous  price. 
In  reaching  their  decision,  the  floor 
officials  should,  as  necessary:  (1) 
Consult  with  the  floor  broker,  market 
maker  or  order  book  official  who  first 
noticed  the  questionable  print;  (2) 
examine  the  MDR  to  ascertain  the 
period  of  time  during  which  the 
challenged  quote  was  displayed;  (3) 
inquire  of  others  in  the  trading  crowd 
whether  any  actively  represented  orders 
were  printed  through  by  the  RAES  trade; 
and  (4)  examine  the  hard  card 
pertaining  to  any  order  that  allegedly 


was  printed-through  to  verify  that  the 
order  was  present  in  the  crowd 
sufficiently  in  advance  of  the  RAES 
trade  to  have  been  actively  represented. 
If  the  floor  officials  satisfy  themselves 
that  the  RAES  order  was  filled  at  an 
erroneous  price,  they  should  order  the 
trade  price  adjusted.  The  post 
supervisor  or  RAES  supervisor  should 
then  notify  the  parties  to  the  RAES  trade 
that  the  trade  at  the  originally  reported 
price  has  been  cancelled  and  that  the 
trade  should  be  reported  for  trade  match 
at  the  adjusted  price. 

The  procedure  outlined  above  should 
also  be  followed  in  the  event  that  the 
reported  error  is  not  detected  until  after 
the  RAES  trade  has  cleared.  The  floor 
broker,  market  maker  or  order  book 
official  who  first  learns  of  the 
incorrectly  reported  RAES  trade  should 
notify  the  post  supervisor  of  RAES 
supervisor,  who  should  then  consult  the 
MDR  to  determine  whether  the  RAES 
trade  was  in  fact  executed  at  what 
appears  to  be  an  erroneous  market 
quote.  After  this  preliminary  inquiry,  the 
post  supervisor  of  RAES  supervisor 
should  summon  two  floor  officials. 
Proceeding  in  the  manner  set  forth 
above,  the  floor  officials  should  then 
decide  whether  the  RAES-executed 
transaction  was  incorrectly  reported.  If 
it  was.  then  the  post  supervisor  or  RAES 
supervisor  should  promptly  notify  the 
parties  to  the  trade  and  their  respective 
clearing  firms.  Thereafter,  the  price  at 
which  the  options  were  traded  should  be 
adjusted  on  an  "as  oV'  basis. 

Because  the  problem  of  incorrectly 
reported  RAES  trades  ordinarily  can  be 
expected  to  arise  from  Exchange  errors, 
the  OEX  Floor  Procedure  Committee  is 
of  the  opinion  that  the  Exchange  should 
reimburse  the  party  to  the  RAES  trade 
who  is  adversely  affected  by  the  price 
adjustment  that  will  result  when  the 
price  report  is  corrected.  For  example,  a 
public  customer  who  was  first  notified 
that  this  market  order  to  sell  was  filled 
at  two  and  an  eighth  only  to  learn  later 
that  the  correct  price  was  two  and  a 
sixteenth,  should  be  compensated  by  the 
Exchange  for  the  difference.  Similarly, 
the  market  maker  on  the  RAES  system 
who  receives  a  fill  report  indicating  that 
he  has  purchased  a  ten  lot  at  two  and  an 
eighth  should  be  reimbursed  by  the 
Exchange  if  the  price  report  is  deemed 
to  be  erroneous  and  an  adjustment  is 
made  reflecting  that  the  trade  occurred 
at  two  and  three  sixteenths. 

Questions  concerning  this  matter 
should  be  directed  to  David  C.  Bohan, 
Attorney  at  (312)  786-7502. 


II.  Self-Regulatory  Organization's 
Statement  of  tbe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  rule  change  is  to 
formalize  the  procedure  whereby  price 
adjustments  are  made  in  transactions 
effected  over  the  Exchange's  Retail 
Automated  Execution  Syste.m  ("RAES "). 
The  RAES  system  is  described  in  detail 
in  numerous  prior  rule  filings,  most 
recently  SR-CBOE-85-32.  RAES  began 
as  a  pilot  on  February  1, 1985  and  has 
continued,  in  pilot  status,  since  that 
date.  In  SR-CBOE-85-32  the  Exchange 
has  sought  Commission  approval  to 
establish  RAES  as  a  permanent  feature 
of  the  Exchange. 

Since  its  inception,  RAES  has  proven 
to  be  an  efHctent  tool  for  the  expeditious 
processing  of  public  customer  market 
orders  to  purchase  or  sell  S&P  100  Index 
("OEX")  option  contracts  in  lots  of  ten 
or  less.  It  is  possible,  however,  that  a 
RAES  trade  will  be  executed  at  a  price 
that  does  not  represent  the  actual 
current  market  quote.  Because  RAES 
executions  are  based  upon  displayed 
market  quotes,  an  erroneous  displayed 
quote  may  result  in  a  RAES  execution  at 
an  inaccurate  price. 

The  Exchange  has  determined  to 
establish  a  standard  procedure  that  will 
govern  price  adjustments  where  a  RAES 
execution  is  established  to  have  been 
not  based  on  an  acciu'ate  market  quote 
display. 

The  procedure  allows  anyone, 
including  market-makers,  floor  brokers 
and  order  book  officials,  to  bring  to  the 
attention  of  a  designated  Exchange 
employee,  either  the  OFX  Post 
Supervisor  or  the  RAES  Supervisor,  the 
RAES  trade  that  is  claimed  to  have  been 
executed  at  an  incorrect  price.  The 
Exchange  employee  will  then  make  a 
preliminary  determination  as  to  whether 
the  facts  and  circumstances  surrounding 
the  trade  tend  to  support  the  claim  that 
an  error  occurred.  If  they  do.  two  floor 
officials  will  then  be  paged.  The  floor 
officials  will  conduct  a  brief  and 
informal  inquiry  in  an  effort  to  decide 
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whether  a  price  adjustment  is 
warranted.  As  necessary,  the  floor 
officials  will  consult  relevant  Market- 
Data  retrieval  listings  showing  the 
length  of  time  the  allegedly  incorrect 
quote  appeared  on  the  screen  as  well  as 
actual  participants  in  the  trading  crowd. 
If  the  floor  officials  are  satisfied  that  the 
RAES  trade  was  in  error,  the  parties  to 
the  trade  will  promptly  be  notified  and 
will  be  instructed  to  report  the  trade  for 
clearing  purposes  at  the  adjusted  price. 
If  the  error  is  not  discovered  before  the 
trade  is  cleard,  the  price  adjustment  will 
be  made  on  an  "as  or*  basis.  In  any 
case,  the  Exchange  will  reimburse  the 
party  to  the  trade  adversely  affected  by 
the  price  adjustment. 

The  procedure  established  by  the 
OEX  Floor  Procedure  Committee 
enables  all  market  participants  to  use 
the  RAES  system  confident  that  they 
will  not  be  disadvantaged  by  an  error. 
By  reserving  to  floor  officials  the 
authority  to  order  a  price  adjustment, 
the  procedure  ensures  fair  review  of 
claims  of  errors. 

The  proposed  rule  change  is 
consistent  with  the  Securities  Exchange 
Act  of  1934  and  in  particular  seciton 
6(b)(5)  thereof  in  that  it  serves  to  protect 
investors  and  the  public  interest  by 
providing  for  price  adjustments  to  RAES 
trades  executed  at  mistakenly  reported 
quotes. 

(8)  Self-Regulatory  Oiganizotion's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  tbe 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  pubUc  interest,  for  the 
proteciton  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  tliat  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
450  Fifth  Street.  NW.,  Washir.gloo.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  17, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis, 

Assistant  Secretary. 

August  19, 1985. 

[PR  Doc.  85-20483  Filed  &-26-65: 8:45  am] 

BILUNG  COOE  MKMn-M 


[Release  No.  22342;  FHe  No.  SR-Phlx-«$- 

21] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change; 
Philadelphia  Stock  Exchange,  Inc. 

The  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  submitted  on 
June  27, 1985,  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  S«curities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
delete  from  Exchange  Rule  1014, 
Commentary  .14  the  requirement  that  a 
Registered  Options  Trader  ("ROT*) 
must  spend  50%  of  the  business  days  on 
the  trading  floor  of  the  Exchange.  The 
rule  formerly  required  that  to  meet  the 
percentage  requirement  of  the  rule,  a 
member  registered  as  a  ROT  must 
spend,  for  each  business  day  that  such 
member  is  i>resent,  a  substantial  portion 
of  that  business  day  on  the  Phlx  option 
floor. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
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(Securities  Exchange  Act  Release  No. 
22220,  July  10, 1985)  and  by  publication 
in  the  Federal  Register  (50  FR  29036,  July 
17, 1985).  no  comments  were  received 
with  respect  to  the  proposed  rule 
change. 

In  its  filing  with  the  Commission,  the 
Exchange  stated  that  the  attendance 
requirement  discussed  above  was 
adopted  in  1978  in  an  attempt  to  make 
Phlx  options  markets  deeper,  more 
liquid  and  more  competitive.  The 
Exchange  stated  that,  since  this  time, 
the  liquidity  and  activity  on  the  options 
floor  has  so  grown  that  the  attendance 
requirement  is  no  longer  necessary. 

The  Commisson  finds  that  the 
proposed  rule  cheuige  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Phlx  and,  in  particular, 
the  requirements  of  section  6,  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  August  21, 1985. 
Shiriey  E.  HoUis. 

Assistant  Secretary. 

(FR  Doc.  85-20484  Filed  »-26-85;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Action  Subject  to  Intergovernmental 
Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  Action  Subject  to 
Intergovernmental  Review  Under 
Executive  Order  12372. 

summary:  This  notice  provides  for 
public  awareness  of  SBA's  intention  to 
refund  22  of  its  41  Small  Business 
Development  Centers  (SBDC's)  during 
fiscal  year  1986.  It  should  be  noted  that 
fiscal  year  1986  funding  is  contingent 
upon  legislative  appropriation  of  the 
SBDC  program.  The  SBDC's  intended  to 
be  refunded  are  located  in  the  following 
states:  Arkansas:  the  District  of 
Columbia;  Florida;  Georgia;  Illinois; 
Indiana;  Kansas;  Louisiana;  Maine; 
Minnesota;  Nebraska;  New  Hampshire; 
New  Jersey;  Oregon;  Pennsylvania: 
Rhode  Island;  South  Carolina;  South 
Dakota;  Tennessee;  Utah;  Washington; 
and  Wisconsin.  This  notice  also 
provides  a  description  of  the  SBDC 
program  by  setting  forth  a  condensed 
version  of  the  program  annoimcement 
which  has  been  furnished  to  each  of  the 
SBDC's  to  be  refunded.  This  publication 


is  being  made  to  provide  the  State  single 
points  of  contact,  designated  pursuant  to 
Executive  Order  12372,  and  other 
interested  State  and  local  entities,  the 
opportunity  to  comment  on  the  proposed 
refunding  in  accord  with  the  Executive 
Order  and  SBA's  regulations  found  at  13 
CFR  Part  135. 

date:  Comments  will  be  accepted 
through  December  16, 1985. 
ADDRESS:  Comments  should  be 
addressed  to  Mrs.  Johnnie  L  Albertson, 
Deputy  Associate  Administrator  for 
SBDC  Programs,  U.S.  Small  Business 
Administration,  1441  L  Street,  NW., 
Washington,  D.C.  20416  Phone:  653-6768. 
FOR  FURTHER  «NF0RMAT10N  CONTACT 
Same  as  above. 

Notice  of  Action  Subject  to 
Intergovernmental  Review 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See  13  CFR 
Part  135,  effective  September  30, 1983. 

In  accord  with  these  regulations, 
specifically  i  135.4,  SBA  is  publishing 
this  notice  to  provide  public  awareness 
of  the  pending  application  of  presently 
existent  Small  Business  Development 
Centers  (SBDC's)  for  refimding.  Also, 
published  herewith  is  an  annotated 
program  announcement  describing 
SBDC  program  in  detail. 

This  notice  is  being  published  four 
months  in  advance  of  the  date  of 
refunding  of  these  existent  SBDC's. 
Relevant  information  identifying  these 
SBDC's  and  providing  their  mailing 
address  is  provided  below.  In  addition 
to  this  publication,  a  copy  of  this  notice 
is  being  simultaneously  furnished  to 
each  affected  State  single  point  of 
contact  which  has  been  estabhshed 
under  the  Executive  Order. 

The  State  single  points  of  contact  and 
other  interested  State  and  local  entities 
entities  are  expected  to  advise  the 
relevant  SBDC  of  their  comments 
regarding  the  proposed  refunding  in 
writing  as  soon  as  possible.  Copies  of 
such  written  comments  should  also  be 
furnished  to  Mrs.  Johnnie  L  Albertson, 
Deputy  Associate  Administrator  for 
SBDC  Programs,  U.S.  Small  Business 
Administration,  1441  L  Street,  NW., 
.  Washington,  D.C.  20416.  Conunents  will 
be  accepted  by  the  relevant  SBDC  and 
SBA  for  a  period  of  110  days  from  the 
date  of  publication  of  this  notice.  The 
relevant  SBDC  will  make  every  effort  to 
accommodate  these  comments  during 
the  110-day  period.  If  the  comments 
cannot  be  accommodated  by  the 
relevant  SBDC,  SBA  will,  prior  to 


refunding  the  SBDC,  either  attain 
accommodation  of  any  comments  or 
furnish  an  explanation  of  why 
accommodation  cannot  be  attained  to 
the  commentor  prior  to  refunding  the 
SBDC. 

Description  of  the  SBDC  Program 

The  Small  Business  Development 
Center  Program  is  a  major  management 
assistance  delivery  program  of  the  U.S. 
Small  Business  Administration.  SBDC's 
are  authorized  under  section  21  of  the 
Small  Business  Act  (15  U.S.C.  648). 
SBDC's  operate  pursuant  to  the 
provisions  of  section  21,  a  Notice  of 
Award  (Cooperative  Agreement)  issued 
by  SBA,  and  a  Program  Annoimcement. 
The  Program  represents  a  partnership 
between  SBA  and  the  State-endorsed 
organization  receiving  Federal 
assistance  for  its  operation.  SBDC's 
operate  on  the  basis  of  a  State  plan 
which  provides  small  business 
assistance  throughout  the  State.  As  a 
condition  to  any  financial  award  made 
to  an  applicant,  an  additional  amount 
equal  to  the  amount  of  assistance 
provided  by  SBA  must  be  provided  to 
the  SBDC  from  sources  other  than  the 
Federal  Government. 

Purpose  and  Scope 

The  SBDC  Program  has  been  designed 
to  meet  the  specialized  and  complex 
management  and  technical  assistance 
needs  of  the  small  business  community. 
SBDC's  focus  on  providing  indepth 
quaUty  assistance  to  small  businesses  in 
all  areas  which  promote  growth, 
expansion,  innovation,  increased 
productivity  and  management 
improvement.  SBDC's  act  in  an 
advocacy  role  to  promote  local  small 
business  interests.  SBDC's  concentrate 
on  developing  the  unique  resources  of 
the  university  system,  the  private  sector, 
and  State  and  local  governments  to 
provide  services  to  the  small  business 
community  which  are  not  available 
elsewhere.  SBDC's  coordinate  with 
other  SBA  programs  of  management 
assistance  and  utilize  the  expertise  of 
these  affiliated  resources  to  expand 
services  and  avoid  duplication  of  effort. 

Program  Objectives 

The  overall  objective  of  the  SBDC 
Program  is  to  leverage  Federal  dollars 
and  resources  with  those  of  the  State 
academic  community  and  private  sector 
to: 

(a)  Strengthen  the  small  business 
community; 

(b)  Contribute  to  the  economic  growth 
of  the  communities  served; 
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(c)  Make  assistance  available  to  more 
small  businesses  than  is  now  possible 
with  present  Federal  resources;  and 

(d)  Create  a  broader  based  delivery 
system  to  the  small  business  community. 

SBDC  Program  Organization 

SBDC's  are  organized  to  provide 
maximum  services  to  the  local  small 
business  community.  The  lead  SBDC 
receives  financial  assistance  from  the 
SBA  to  operate  a  statewide  SBDC 
Program.  In  states  where  more  than  one 
organization  receives  SBA  financial 
assistance  to  operate  an  SBDC,  each 
lead  SBDC  is  responsible  for  Program 
operations  throughout  a  specific  regional 
area  to  be  served  by  the  SBDC.  The  lead 
SBDC  is  responsible  for  establishing  a 
network  of  SBDC  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  network  is 
managed  and  directed  by  a  single  full- 
time  Director.  SBDC's  must  ensure  that 
at  least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  to 
small  businesses.  To  the  extent  possible, 
SBDC's  provide  services  by  enlisting 
volunteer  and  other  low  cost  resources 
on  a  statewide  basis. 

SBDC  Services 

The  specific  types  of  services  to  be 
opened  are  developed  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDC's 
emphasize  the  provision  of  indepth, 
high-quality  assistance  to  small  business 
owners  or  prospective  small  business 
owners  in  complex  areas  that  require 
specialized  expertise.  These  areas  may 
include,  but  are  not  limited  to: 
Management,  marketing,  financing, 
accounting,  strategic  planning, 
regulation  and  taxation,  capital 
formation,  procurement  assistance, 
human  resource  management, 
production,  operations,  economic  and 
business  data  analysis,  engineering, 
technology  transfer,  innovation  and 
research,  new  product  development, 
product  analysis,  plant  layout  and 
design,  agri-business,  computer 
application,  business  law  information, 
and  referral  (any  legal  services  beyond 
basic  legal  information  and  referral 
require  the  endorsement  of  the  State  Bar 
Association,)  exporting,  office 
automation,  site  selection,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growth,  expansion,  and 
productivity  within  the  State. 

The  degree  to  which  SBDC  resources 
are  directed  towards  specific  areas  of 
assistance  is  determined  by  local 
community  needs.  SBA  priorities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  SBA  district  ofRce  and  the 
SBDC. 


The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  a  general  guideline,  SBDC's 
should  emphasize  the  provision  of 
training  in  specialized  areas  other  than 
basic  small  business  management 
subjects.  SBDC's  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  responsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
financial  requirements  imposed  upon 
them  by  statute  or  agreement  are  met. 
The  SBDC  must  assure  that  quality 
assistance  and  training  in  management 
and  technical  areas  is  provided  to  the 
State  small  business  community  through 
the  State  SBDC  network.  As  a  condition 
of  this  agreement,  the  SBDC  must 
perform  but  not  be  limited  to  the 
following  activities. 

(a)  The  SBDC  ensures  that  services 
are  provided  as  close  as  possible  to 
small  business  population  centers.  This 
is  accomplished  through  the 
establishjnent  of  SBDC  subcenters. 

(b)  The  SBDC  ensures  that  lists  of 
local  and  regional  private  consultants 
are  maintained  at  the  lead  SBDC  and 
each  SBDC  subcenter.  The  SBDC  utilizes 
and  provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratories. 

(c)  The  SBDC  is  responsible  for  the 
development  and  expansion  of 
resources  within  the  State,  particularly 
the  development  of  new  resources  to 
assist  small  businesses  that  are  not 
presently  associated  with  the  SBA 
district  office. 

(d)  The  SBDC  ensures  that  working 
relationships  and  open  communications 
exist  within  the  financial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 
associations  to  help  address  the  needs 
of  the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  to  SBA  special  emphasis 
groups  throughout  the  SBDC  network. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  other  groups  designated  a  priority 
by  SBA.  Services  provided  to  special 
emphasis  groups  shall  be  performed  as 
part  of  the  Cooperative  Agreement. 

Advance  Understandings 

(a)  Lead  SBDC's  shall  operate  on  a  40- 
hour  week  basis,  or  during  normal  State 
business  hours,  with  National  holidays 


or  State  holidays  as  applicable 
excluded. 

(b)  SBDC  subcenters  shall  be  operated 
on  a  full-time  basis.  The  lead  SBDC 
shall  ensure  that  staffing  is  adequate  to 
meet  the  needs  of  the  small  business 
community. 

(c)  All  counseling  assistance  offered 
through  the  Small  Business  Development 
Center  network  shall  be  provided  at  no 
cost  to  the  client. 

Dated:  August  21. 1985. 
James  C  Sandsrs. 

Administrator. 

Addresses  of  Relevant  SBDC  Directors 

Mr.  Paul  McGinnis,  State  Director, 
University  of  Arkansas,  New  Business 
Building,  33rd  &  University  Avenue, 
Little  Rock,  Arieansas  72204.  (501)  371- 
5381 

Ms.  Nancy  Flake,  SBDC  Director, 
Howard  University,  6th  and 
Fairmount  St.  NW.,  Room  128, 
Washington,  D.C  20059.  (202)  636- 
5150 

Mr.  Gregory  Higgins,  State  Director. 
University  of  West  Florida,  627 
University  Office  Boulevard. 
Pensacola,  Florida  32504.  (904)  478- 
2820 

Dr.  Frank  Hoy.  State  Director. 
University  of  Georgia.  Brooks  Hall. 
Room  348.  Athens.  Georgia  30602. 
(404)  542-5780 

Mr.  Jeffrey  J.  Mitchell.  State  Director. 
Department  of  Commerce  and 
Community  Affairs,  620  East  Adams 
Street,  Springfield,  Illinois  62701,  (217) 
785-6174 

Mr.  John  E.  Evans.  State  Director. 
Indiana  Chamber  of  Commerce.  One 
North  Capitol,  Suite  200,  Indianapolis, 
Indiana  46204,  (317)  634-6407 

Ms.  Susan  K.  Osbome-Howes,  State    . 
Director,  Wichita  State  University. 
College  of  Business  Administration, 
1845  Fairmount,  Wichita.  Kansas 
67208,  (316)  689-3193 

Mr.  John  Baker.  State  Director. 
Northeast  Louisiana  University, 
Administration  2-123,  Monroe. 
Louisiana  71209,  (318)  342-2464 

Mr.  Warren  Purdy,  State  Director, 
University  of  Southern  Maine,  246 
Deering  Avenue.  Portland.  Maine 
04102,  (207)  780-4423 

Mr.  Jerry  Cartwright  State  Director, 
College  of  St.  Thomas,  2115  Summit 
Avenue.  St.  Paul.  Minnesota  55105, 
(612)  647-5840 

Mr.  Robert  Bemier,  State  Director. 
University  of  Nebraska  at  Omaha, 
Peter  Kiewit  Center,  Omaha, 
Nebraska  68182,  (402)  554-2521 

Mr.  Craig  R.  Seymour,  State  Director, 
University  of  New  Hampshire, 
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McConnell  Hall,  Durham,  New 
Hampshire  03824.  (603)  862-3558 

Ms.  Adele  Kaplan.  State  Director, 
Rutgers  University,  Ackerson  Hall — 
3rd  Floor.  180  University  Street. 
Newark.  New  Jersey  07102.  (201)  648- 
5950 

Mr.  Sandy  Cutler,  State  Director,  Lane 
Community  College,  Downtown 
Center.  1059  Willamette  Street, 
Eugene,  Oregon  97401.  (503)  687-9125 
or  687-9144 

Ms.  Susan  Garber,  State  Director. 
University  of  Pennsylvania.  The 
Wharton  School,  3201  Steinberg 
Hall— Dietrich  Hall/CC,  Philadelphia. 
Pennsylvania  19104.  (215)  898-1219 

Mr.  W.  F.  Littlejohn,  State  Director, 
University  of  South  Carolina.  College 
of  Business  Administration.  Columbia. 
South  Carolina  29208,  (803)  777-4907 

Dr.  Leonard  Rosser.  State  Director. 
Memphis  State  University.  Fogelman 
College  of  Business  and  Economics. 
Memphis.  Tennessee  38152.  (901)  454- 
2500 

Mr.  FA  Owens.  State  Director. 
Washington  State  University.  College 
of  Business  and  Economics.  Pullman. 
Washington  99164.  (509)  335-1576 

Mr.  Douglas  Jobling.  State  Director, 
Bryant  College,  Smithfield,  Rhode 
Island  02917,  (401)  232-6000 

Mr.  Donald  Greenfield.  State  Director. 
University  of  South  Dakota.  Business 
Research  Bureau.  School  of  Business, 
Vermillion.  South  Dakota  57069 

Mr.  Kumen  Davis,  State  Director. 
University  of  Utah.  420  Chipeta  Way, 
Suite  110.  Salt  Lake  City.  Utah  84106, 
(801)  581-4869 

Dr.  Robert  Pricer.  State  Director. 
University  of  Wisconsin.  609  State 
Street.  2nd  Floor,  Madison,  Wisconsin 
53703.  (608)  263-7794 

IFR  Doc.  85-20421  Filed  8-2&-85:  8:45  am] 
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(Application  No.  02/02-0489] 

United  Jersey  Venture  Capital,  Inc^ 
Application  for  a  Ucens*  To  Operate 
as  a  SmaN  Business  Investnnent 
Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  SBA 
Regulations  govering  small  business 
investment  companies  (13  CFR  107.102 
(1985))  under  the  name  of  United  Jersey 
Venture  Capital,  Inc.  (the  Applicant). 
301  Carnegie  Center,  P.O.  Box  2066, 
Princeton,  New  Jersey  08540  for  the 
license  to  operate  as  a  small  business 
investment  company  under  the 
provisions  of  the  Small  Business 


Investment  Act  of  1958,  as  amended, 
(the  Act).  (15  U.S.C.  661  et  seq.)  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  proposed  officers,  directors  and 
sole  stockholders  of  the  Applicant  are 
as  follows: 


NifTW  tfid  ftddraM 

Title  or 
relationship 

Siephen    H     Paneytco.     301     Cam^ie 

Presidefti  arx) 

Cemar.  P.O.  Bon  2066.  Prwictton.  NJ 

Ovactor 

06540. 

OanM    J.    HMgton    N.    301    Cwnagie 

Vice  Preaident 

Cwilar.  P.O.  Bw  2066.  Phnxton.  NJ 

and  Ovactor 

06540. 

Pelef  D  HolstMd.  301  Carrwgw  C»nm. 

Vice  President 

PC.  BOK  2066.  Prtnorton.  NJ  06540 

Robefl  J.  PMws,  25  BMt  Sttm  StreM. 

Do 

H»ckefis«*.  NJ  0760Z 

RotMrt  A.  BonM.  301  CamagI*  CwMer. 

Oo 

P  O.  Box  2066.  PnncMon.  NJ  06540 

Richard    F.    Otiat.    >.,    301    Cam«g« 

Secrela/y  arx) 

Cemar.  P.O.  Box  2066.  Princaton.  NJ 

Director. 

06540. 

Williann  j.  Haaiv.  301  Camegw  Cantor. 

Treasurar. 

P.O.  Box  2066.  Pnncwon.  NJ  06540 

United    Jersey    Banks.    301     Carnegie 

100% 

Center.  P.O.  Box  2066.  Prmcalon.  NJ 

StwratoUar 

0ft.S40. 

United  Jersey  Banks  is  a  registered 
bank  holding  company  which,  at 
December  31, 1984,  had  six  commercial 
bank  subsidiaries.  There  are  no  10 
percent  or  more  shareholders  of  United 
Jersey  Banks. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  the  SBA  Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
to  SBA  in  writing  relevant  comments  on 
the  proposed  licensing  of  this  company. 
Any  such  communications  should  be 
addressed  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  L  Street 
NW..  Washington.  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  Princeton.  New  Jersey 
area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies.) 

Dated:  August  20, 1965. 

Robert  G.  Lineberry. 

Deputy  Associate  AdiriMstrator  for 

Investment 

(FR  Doc.  85-20458  Filed  8-28-85;  8:45  am) 

WLLMQCOOC  S02»-«1-«l 


[LlcvnM  No.  02/02-0433} 

Raybar  Small  Business  Investment 
Corp.;  License  Surrender 

Notice  is  hereby  given  that  Raybar 
Small  Business  Investment  Corporation. 
255  West  Spring  Valley  Avenue, 
Maywood,  New  Jersey  07607.  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958  (the  Act).  Raybar  Small 
Business  Investment  Corporation  was 
licensed  on  February  26. 1982. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  July  31. 
1985.  and  accordingly  all  rights  and 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  20. 1985. 
Robert  G.  Linebeny, 

Deputy  Associate  Administrator  for 

Investment. 

[FR  Doc.  85-20460  Filed  8-26-85:  8:45] 

BtLUNQ  CODE  M»S-01-II 


DEPARTMENT  OF  STATE 

(Public  Notice  CM-S/877] 

Fine  Arts  Committee;  Meeting 

The  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on  Friday, 
September  20. 1985  at  2:15  p.m.  in  the 
John  Quincy  Adams  State  Drawing 
Room.  The  meeting  will  last 
approximately  until  3:30  p.m.  and  is 
open  to  the  public. 

The  agenda  for  the  committee  meeting 
will  include  a  sununary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  March  1985.  the 
announcement  of  gifts,  loans,  and 
fmancial  contributions  from  December 
31, 1984  to  June  1, 1985,  and  a  report  on 
the  latest  architectural  project  on  the  7th 
floor. 

Public  access  to  the  Department  of 
State  is  controlled.  Members  of  the 
public  wishing  to  take  part  in  the 
meeting  should  telephone  the  Fine  Arts 
Office  by  Monday.  September  16. 1985. 
telephone  (202)  632-0298  to  make 
arrangements  to  enter  the  building.  The 
public  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 
discretion  of  the  chairman. 


Dated:  August  19, 1985. 
Clement  E.  Conger, 
Chairman.  Fine  Arts  Committee. 
(FR  Doc.  85-20385  Filed  8-28-85;  8:45  am] 

MLUNQ  CODE  4710-3»^ 

[Public  Notlc*  CM-8/876] 

Study  Group  C  of  the  U.S.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT);  Rescheduling  of  Meeting 

The  meeting  of  Study  Group  C  of  the 
U.S.  Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT),  originally 
scheduled  for  September  4, 1985  as 
published  in  the  Federal  Register  August 
18, 1985,  page  33143,  has  been 
rescheduled  owing  to  unforeseen 
conflicts  in  meeting  dates  affecting 
many  participants.  Study  Group  C  will 
now  meet  on  September  17. 1985  at  9:00 
a.m.  in  Room  1107,  Department  of  State, 
2210  C  Street.  NW..  Washington.  DC. 

The  purpose  of  this  meeting  is  to 
consider  contributions  to  October 
meetings  of  CCITT  Study  Group  XI 
Working  Parties. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled.  All  persons  wishing  to  attend 
the  meeting  should  contact  the  office  of 
Earl  Barbely.  Department  of  State. 
Washington,  DC.  telephone  (202)  632- 
5832.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 
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Dated:  August  21. 1985. 

Earl  S.  Barbely, 

Acting  Director,  Office  of  Technical 
Standards  and  Development 

(FR  Doc.  85-20386  Filed  8-26-85:  8:45] 

BILUNQ  CODE  4710-07-M 


DEPAfrnMENT  OF  TRANSPORTATION 

[Docket  No.  43006] 

Pan  Aviation  Rtness  Investigation; 
Cancellation  of  Hearing 

Notice  is  hereby  given  that  the 
hearing  noticed  to  be  held  in  the  above- 
entitled  matter  on  September  4, 1985.  at 
10:00  a.m.  (local  time)  in  Room  5332, 
Nassif  Building,  400  7th  Street,  SW., 
Washington,  D.C.  20590,  before  the 
undersigned  administrative  law  judge  is 
cancelled. 

Dated  at  Washington.  D.C,  August  21, 
1985. 

Ronnie  A.  Yoder, 

Administrative  Law  Judge. 

(FR  Doc.  85-20487  Filed  8-26-85:  8:45  am] 

BILUNQ  CODE  4910-U-M 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-8S-22] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 


of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I). 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  psirticipation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  tinal  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  tind  must  be  received  on  or 
before:  September  17. 1985. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204}. 

Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204),  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  {  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  August  21. 
1985. 

|olin  H.  Cassady. 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 


Petitions  for  Exemption 


DocKet 
No. 


24684 

24704 
24681 

22192 

24693 

24633 
23647 

24602 
24646 


PMilionar 


Leww  County.  WA.  Shanirs  Office .... 

United  Tecfwiotogies  Corporation 

Onioiflight  Offshore.  Inc „ 

Rictvnor  Aviation,  Inc 

Fairchild  Aircraft  Corporation 

Herculet  Flight  Training  Center 

Etnbry-Riddle  Aeronautical  University 

OuwMrral  Airllnea...- _ „. 

Contirtentai  Aviation  Service* 


Regulations  affected 


14  CFR  B1 79(c).. 


CFR  91.83(cM1) 

CFR  43.3(8) 


14  CFR  141.91(a).. 


14  CFR  135.157(b)(2). 


CFR  61.56  «  61.157.. 
CFR  141.66 _ 


CFR  135. 157(b).... 
CFR  13S.89<bK3).. 


Descrlplian  o(  reliaf  sought 


To  allow  petitioner  to  operate  a  puUic  aircraft  closer  than  5(X>  toel  to 

vehicles,  or  structures  for  the  purpose  of  Search  and  Rescue  oparalpna. 
To  permit  petitioner  to  have  lower  alternate  weather  minimums  for  hoicoplers- 
To  permit  pilots  of  petitioner  to  remove,  cfieck,  and  remstaJI  cowlvigs  and  iap>a<»ah  hy^auie 

fluids  on  its  Bell  206  helcoptars. 
Extenaion  of  Exemption  3396  to  permit  petitioner  to  conduct  fk)^  Mning  and  wstruoon  n  ia 

approved  courses  of  training  at  rts  satelMe  bases  located  at  Balaton  Spa.  t^aw  Yorti;  ScolM, 

New  York;  and  Poughkeepsie,  New  Yorit.  provided  the  taciMias  oontnua  to  ba  ■  NMili  » 

the  ct«el  instructor. 
To  pemiit  petitioner  and  any  other  similarty  situated  operator  of  SA226-TC.  SA227-AC.  «id 

SA227-TC  aircraft  to  operate  those  aircraft  under  the  oxygen  i|uw4i«y  raquramanti  of 

S121.133(e)(1)&(2). 
To  permit  petitioner  to  use  the  L-382  flight  simulator  to  acoomplish  certain  *ma^  «ri 

cfiecking  requirements. 
To  alkMi  petitioner  to  recommend  graduates  of  its  approved  certification  cotraos  tor  Ugh! 

instructor  certificates  and  ratings  iwithout  lalung  ttte  Federal  Aviation  A(»nnatration's  %gM  or 

written  test  or  both,  in  accordance  with  tt>e  provisions  of  Subpart  0  o(  Pwt  141.  aubiad  to 

certain  conditions  and  limitations. 
To  permit  petitKiner  to  operate  a  Gojmann  Guttatraam  aircraft  up  to  2S.O0O  feel  mean  sea  lav«i 

without  complying  with  ttie  passenger  oxygen  dtapanaing  raquiramarHa. 
To  aNow  petillonar  to  fly  aircraft  above  35.000  IMI  wWkM  ailttar  pM  waamg  an  onygan  maak. 
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OocM 

Na 

PMMOfWr 

RsgutMons  tftocMd 

Daacription  o(  ralial  lougftl 

24686 

n«pMMc  Aiffnw.     .    ._ 

14  O-R  121  433.  121  441.  A  Apfwndta  F 
to  Pan  121 

To  parnM  patttionar  to  (i)  combine  recunwM  atfT>ulalor  training  and  proficiency  checlis  lor  pilots 
in  commarx)  Into  orw  annual  svnulator  training  and  proticiancy  ctwck  aailion,  (2)  conduct 
profciancy  etwcks  daaignad  tor  a  particular  crew  position,  aircran  type,  and  line  operation: 

To  alow  peWionar  to  operate  three  leased  US  -registered  Boeing  747  Mrcraft  using  a  Fertnral 

Aviation  Adminittration  (FAAfapproved  minimum  equpmanl  M  and  an  FAA-approved 

oontnuoua  aJreortfiinaas  maintenance  and  inspection  program. 
To  a*ow  petitionar  to  operate  certain  aircraft  usmg  a  Federal  Aviation  Administration  (FAA)- 

apprnveil  minimum  SQUipmenl  Nsl 
To  aHow  petitioner  to  operate  two  leased  U.S.-<«galar«d  Boeing  747  aircraft  using  a  Federal 

Aviation   Administration   (FAA)-approved   minimum   aquipmant   list   and   an   FAA-approved 

To  altow  peMMtn'iai  to  operaM  certain  aircraft  utilizing  tie  provisions  of  a  minimum  equipmenl 

M. 
To  allow  petitioner  to  operate  certain  aircraft  utilizing  tfie  provisions  of  a  minimum  e()ii«)msnt 

let 
To  allow  petitioner  to  operate  certain  aircraft  utkzing  the  provisions  of  minimum  equipment  1st. 
To  aNow  petttnner  to  operate  certain  aircraft  utilizing  ttie  provisions  of  minimum  aquipmert  kst 
To  sMm  petHioner  to  operate  cerum  aircraft  utilizing  ttie  provisions  ol  minimum  er^ufXTMinl  list 
To  allow  petitioner  to  operate  cena-n  aircrafi  utilizing  Itw  provanns  ol  mranxjm  equipment  kst 
To  allow  pelitior>er  to  operate  certain  aircraft  utikzaig  ttie  pronsione  of  mmmum  equipment  kst. 
To  aUow  petitioner  to  operate  certain  aircrafi  uWzing  the  provisiorts  of  minimum  equipment  list. 
To  aHow  petiliooer  to  operate  certain  ascrall  uMtaing  Vie  proviatons  of  minimum  equipment  list 

23361 

JV«l  Air  LkiM 

2344' 

14  CFB  21  161  

23743 

14  CFR  Portions  of  Pwla  21  A  91 

14  CFR  21.181 

24726 

etnk  «  Oackar  Manutacturing  Co. 

24731 

Gwiaral  Dynamic*. _.._. 

Aflwic  AMaion  Corpoialion-... 
Waytaw  Kan*  Corp. _ 

14  C3-n  »1  1B1                                      

24742 
24739 

14rj:R91  1*1           

14  CFB  21  mi 

24737 

14  f^FP  51  1*1 

24721 

14  cm  91  lei     

2472S 

PW|(«M,1J 

14  CFR  21  181          

14  CFR  21  1A1                 

24709 

TansguN.  Inc .._     

24771 

14  rFR  91  mi                          

Dispositions  of  Petitions  for  Exemption 


Oockal 
Na 


24368-1. 
24257-1.. 
24336-1.. 

24639 

21635 


23757  ., 
24326... 


23966-1 
22672 


23956-1 

24186-1. 
23962-1. 
17324 


23645. 
24164.. 

24672 

24453.. 
23566. 

22635 
22270.. 


EoMiorana  Atflna., 


Air  Tranaport  IntT  Inc 

Flonda  Meal  Aiiknaa.  hic- 
Aatiome  Expreaa,  lnc» 


Evargraen  Stato  Balloon  Co... 

MnVW,  Inc.    


Zantop  Ml  AMnas.  kic 

Air  Tranaport  Aaaoc  of  America  _ 


Wondwide  AirSnes.  Inc.. 
Asmv  Air  Inc — 


Trade  winds  Airoays.. 
GM  Mr  Company 


Buckeye  CelUoaa  Coip.. 


TiMdad  6  Tobago  Airarays  Corporation. 


iM  Pacific  Airinea^  Inc. . 
Ogna  Sarvioa  Co. 


Sierra  Academy  of  Aaronautca.. 


Exactidva  Mr  Flaal  CofporaUon.. 


Regulations  aflactad 


m\ 


14  CFR  91.303.. 


14  CFR  91.303.. 


14  CFR  »1  J03 

14  CFR  91 .303 

14  CFR  91.307 


14  CFR  101  13<a)(4)_. 
14  CFR  91.303 


14  CFR  91  303 

14  CFR  Portions  of  61  157(a).  121:424 

(a)  &  (b).  Pan  61  AppandK  A.  «  Part 

121  Appendix  E 


14  CFR  91  303.. 
14  CFR  91  303.. 
14  CFR  91.303.. 


14  CFR  Portions  Of  Part  21 


14  CFR  21.181.. 


14  CFR  135157(bK2)<D.. 


14  CFR  21.161.. 


14  CFR  11.53 

14  CFR  21  181 


14  CFR  Portions  of  Appandh  C.  Sec- 

fcn  (aMSMivMa) 


14  CFR  1M  25<b)  «  W„ 


Description  of  rakaf  aouglN' 


To  aHow  petitioner  to  operate  one  Stage  1  DC-8-62-F  aircraft  until  fwsn  kits  are  installed 

Denied  July  16.  1985. 
To  axempt  paMionar  from  ttie  January  1.  1965.  nciaa  laval  compiance  data.  Denied  July  16. 

1985 
To  exempt  petitioner  from  toe  January  1.  1965.  noiae  level  compliance  date.  Denied  July  29. 

1965 
To  allow  petitioner  to  operate  one  Stage  1  Boeing  707-300  until  tiush  kits  are  installed 

Granted  July  26.  1985 
To  allow  operation  in  itie  United  States,  under  a  service  to  small  communitias  exemption,  of 

specified  two-engine  airplane*  identified  t>y  re^stration  and  serial  number,  that  have  not 

bean  shown  to  comply  witti  the  applicat>le  operating  noise  nmits  as  follow*  Until  not  later 

t^an  January  1.  1988:  DC  9-14:  N925AX.  N901AX;  DC-9-15:  N926AX.  N902AX.  N927AX. 

N903AX:   DC-9-31:   N906AX,   N904AX.   N907AX.   N90SAX:   N90eAX.   N928AX;   OC-9-32: 

l^900AX;  DC-9-33F:  N931AX.  SE210:  N9G1MW.  Qranted  July  25.  1965. 
To  aUow  rakof  from  ttie  prohibiton  in  conducting  moored  balloon  operations  wittiin  5  miles  of 

an  aiipatt  Daned  June  6.  1965 
To  amend  Exemption  421  BE.  to  altow  petitoner  to  operate  two  Stage  1   DC-8  aircraft  at 

addftmnai  airports  Granted  July  29.  1 965 
To  extend  the  January   1.   1965.   noaa  level  compliance  date.   Granted  Aua    1.   1985. 
Extension  of  Exemption  3653B  to  altow  member  carriers  to  permit  the  actual  static  airplane 

prefligfit  inspection  training  and  checking  requremenis  tor  a  pilol  candktaM  lor  a  rating  in  a 

two-mentoer  fkghtcrew  airplane  to  be  acoompfeshed  ty  uamg  an  advanced  and  approved 

pictonal  means  Granted  July  25.  1965. 
To  avow  paWionar  to  operate  at  least  two  Stage  1  Boeing-707-331B  aircraft  until  hush  kits 

are  InaMail  Partial  Grant  Aug.  2.  1965 
To  aaampl  paBliuiiei  from  ttie  January  t.  1965.  ncnse  level  compliance  dato.  Granted  Aug.  2 

1965. 
To  allow  petitioner  to  operate  Stage  1  Boeing  707  aircraft  in  scfieduled  and  charier  cargo 

service  to  the  United  States  until  hush  kits  are  iralalled.   Partial  Grant  Aug.  2.   1965. 
Ettension  ol  Exemption  2468  to  allow  pettKter  to  operate  two  leased  U  S  registared  L-1011 

aircraft.    N92TA    and    N92T9.    using   a    Federal    Avtatxin    Administration    (FAA)-approved 

continuous  mamlenance  program  Granted  July  3.  1965. 
To  axterxl  the  July  31,  1965,  termination  date  of  Exemption  3634.  That  exemption  allows 

pettionar  to  operato  a  Cessna  500  aircraft  uMzing  the  proviaior*  of  a  minimum  equipment 

kst  Granted  July  26,  1985. 
To  parmH  petitioner  to  operate  tfie   nme  Qnimmen  Gultstreem   (G-159)   airliner  aircraft. 

N715RA.  N716RA.  N717RA.  N718RA,  N719RA.  N721RA  N722RA.  N723RA,  and  N724RA. 

up  to  23,000  leat  mean  saa  level  (MSL)  wilhout  complyirig  with  the  pasaangar  oxygen 

diapensing  requirements  in  its  air  carrier  passenger-carrying  operations.  Partial  Grant  July 

25,  1965. 
To  permit  petitioner  to  operate  an  MO-82  type  airplane  of  U.S.  registry  (N9B02F)  leased  from 

United  Airlines  Leasing.  Inc  To  allow  petitx>ner  to  operaM  the  aircraft  usmg  the  Frontiei 

Airtmes.  Inc.  (FAL).  Federal  Aviation  Administration  (FAA)approved  minumum  equipment  list 

(MEL)   and   continuous   amvorthiness   tramng   program   (CAMP)    Granted   June   26,    1985. 
Exianeion  o4  Exemptxxi  4270  to  perrnH  petitioner  to  uee  certain  r^ottker  F-28  pitot  ttKflt 

instnxiors  and  simulator  instructor's  iniMI  cadre  of  F-28  pik>ts   Gianted  June  28,  1985. 
To  extend  ttie  June  30  terminatxyi  date  of  Exemption  3800  and  amarto  the  exemptxyi  to  add 

an  aircraft   Exemption   3600   aHow*   petitioner  to  operato  certain  aircraft  utilizing   the 

provisiona  of  a  minimum  equipment  Kst.  Granted  July  26,  1965. 
Extanaion  of  Exemplxxi  3564  to  allow  petitioner  to  continue  to  conduct  a  Federal  Aviatxjn 

Administration  (FAA)  test  program  lor  flight  engineer  applicants  wtx>  do  not  possess  at  least 

a  comrpercial  pilot  certificate  with  an  mstrument  rating  to  reduce  the  required  5  hours  of 

fligrit  training  in  an  airplane  and  by  incorporating  static  ground  training  in  airplanes.  Subject 

to  certain  conditions  and  kmitations  Partial  Grant  June  26,  1985 
Extansion  of  Exemption  3438A  to  allow  petitioner  to  operato  under  Part  135  withoul  having 

the  exduekre  uee  of  at  least  on»  aircraft  that  meets  the  requneiiieiit*  tor  at  leest  one  kind 

of  operalion  auttiorized  in  petitioner's  operations  specifications,  subiect  to  certain  condition* 

and  limitations.  Granted  undated 
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Docket 
No. 


24M7 
24642 

24316 
24905.. 

24404.. 
24640 

24243... 
19475... 


UnilKlSiMM  ParactHiM  As«x»lion_ 


Esslam  Mr  Unn  Incorpotatad .. 


24661.. 

24537.. 

24406. 
■  24468.. 
24559.. 
24555.. 
24470.. 
24562. 
24487.. 
24492 
2447S.. 
24489. 
24474_ 
24503... 
24485.. 
20048... 

24088... 
17324... 


FMC  Corportation 

wajffia  EgQtosUiHi ......... 

Coastal  Avialion  Sarvicm,  Inc. 


Wotte  Industnes  Aviation . 
Eagta  lleicopiari.„ 


Raguiations  affactad 


14  CFB  105  43.. 


14  CFR  121.411(a)  8(1).  (aK2).  (a)0). 
and  (aK6):  l?l.4ii  (b);  and 
121.41t(b);  and  12t.413  (b).  (c).  and 


14  CFR  21  181.. 


14  CFR  121.383(c) 

14  CFR  135261(b) 


SundBlrand  Corp. . 
FkgMaataty  lnl'l._ 


National  Soanng  Foundation  A  Soaring 
Society  of  America. 


Moodrow  M  NesbM . 


22635.. 


24537.. 


24377.. 


Dan  River.  Inc _ _ 

Nekoosa  Papers,  Inc 

Fort  Howard  P^ar  Ca 

Rich  Prodvx^  Corp 

Farai  A  Home  Sawnga  Asaocialion.. 

Onstol-Myers  Co _ _ 

AT4T  Raaource  Management... 

Harah's  Hotels  8  Casinos 

Binfcer  Materials  Corp. 


New  YorV  Stale  Dept.  ol  Environmental 

Cor^servaaon. 
B.  F.  Goodnch  Ca _... 


Oigilal  Switch  Corp 

National  Medical  Enterprises.. 
Chatt's  Inter nmiur  Ml  Avtines.. 


14  CFR  21.181... 
14  CFR  135.261 

14CFH21.181_.. 


14  CFR  61.63(d02)  4(3);  61.157(dK1)  8 
«eM1);  121.407(BM1)(i):  8  portiona  o» 

Appendix  A  to  Part  61  8  Appandbt  H 
to  Pan  121. 


14  CFR  61.3  4  91.27.. 


Oeacription  o«  rakef  sought— dtapoailion 


14  CFR  61  161(b).. 


Inc.. 


Gulf  Air  Company _ 

Sierra  Academy  of  Aeronautics .. 


Woodrow  M  Neabm „ 

PtttstMirg  8  Shawmut  Coal  Company  . 


14  CFR  21. 181. 
14  CFR  21.181.. 
14  CFR  21  181.. 
14  CFR  21  181.. 
14  CFR  21  181.. 
14  CFR  21. 181  _ 
14  CFR  21  161.. 
14  CFR  21  181.. 
14  CFR  21.181.. 
14  CFR  21  181.. 
14  CFR  21.181.. 
14  CFR  21.181.. 
14  CFR  21.181.. 
14  CFR  135.75(a).. 


14  CFR  121.652(a).. 


14  CFR  Parts  21.  61.  63,  and  121_ 
14  CFR  Portiona  Of  Part  63 


14CFRei  161(M.. 
14  CFR  21.181 


To  allow  foreign  participants  lo  use  perachules  whicn  do  not  meal  aie  peracfiuM  equ^xwera 
and  packing  requirements  o<  1 105.43  in  the  US  National  Sky<*ving  ChM1^>ont^^>  to  be 
hakj  at  Muskogee.  Oklahoma,  duhng  tie  panod  of  June  20  thrauBti  July  17  1985  G««ttd 
June  20,  1965 
To  permitpetittoner  to  uae  cartas  quaHed  McOonnal  Douglas  Aaport  Corpi  OC-10-30  fX> 
10)  pitoti  and  flight  angmaers  from  C^nadwi  PacMc  Airfnaa  (CPAv)  to  kwi  i 
injMcadre  of  pitots  and  fl«hl  angriaart  in  Via  OC-10  ^pa 
appropriate  U  S  certificales  ami  ratings  and  wittxx/t  mooting  al  o)  tw  i 
requiremenu  Sutjpan  N  Appendm  H  ol  Pan  121  of  the  FAR  P»1M  &««  Ju«  10.  1986^ 
To  allow  the  operation  of  OA-50B  aircraft  utiksng  the  provaoiw  ol  a  i 

Granted  June  5,  1985. 
To  alkjw  petitioner  lo  serve  as  a  pHol  in  P«t  121 

Denied  June  11,  1965 

To  extend  tt>e  termination  data  of  Exemption  3727  To  permil  petiliuriei  to  oparale  a  liafcuiB 
in  a  hospital  emergency  medical  evacuation  service  from  the  Tataf^Mae  MimW  Ostfia^ 
Medical  Canter  locaiea  m  Tallahassee.  Flonda.  without  cortylywg  mtm  •»  du^  imm 
Smitatkxis  Granted  June  11,  1965. 
To  aNow  petitioner  to  operate  a  Beech  King  Air  airplw<a  uMcing  Iw  imwaiuna  ol  a  iiMwaaa 
equipment  list  Granted  June  3,  1965. 

To  permit  peitinoner  to  assign  a  fkghl  i  i««iiiie«i<iei.  stf  to  pemril  a  C^  isiMisi  to 

accept  an  assignment,  lor  duty  dunng  Kghl  tme  without  «wl  aaamasiil  ^a«^i«  tor  m 
least  10  consecutive  hours  of  rest  dunng  the  24  how  pahod  precttig  Iw  ptanad 
completion  of  ttie  assigrvnent  in  a  hakcopMr  aiiiamai«.t  raaitcM  MKvMni  aavtoa. 
Granted  May  31.  1965. 

To  aflow  petitMxier  to  operate  Cessna  560  aKoail  u«bif«  the  iim  ■! at  a  tmmm* 

aqutomeni  liat.  Granted  June  3.  1965. 
To  amend  Exemption  28S4B  and  extend  its  tarminaiofi  dato  to  panrti  tia  ni^  laipaaai* 
o*  Apperyjii  A  of  Part  61  of  ttie  FAR  to  ba  ii  inmiWil  in  m>  «va«ad  aa^^v  MMtoM 
meeting  ttw  certificats  hokkng  requremem.  To  pemal  poifeanar  to  aaa  aaauclaa  w  dtott 
airman  who  ttave  not  twen  employed  tiy  petiliuiiai  tor  at  Maal  1  year  In  tie  c^mc%  of  mt 
inaktidor,  airmaa  pitot  m  command,  or  second  in  coramwid  of  an  aaptarte  ol  Wm  MBto 
group  in  «Mch  they  are  instructing  or  cfwckng  and  wahout  Us  (lakuckn  or  cheek  i 
-participating  in  an  approved  line  ftywig  ^irogram  or 
Granted  JuTte  18,  1965. 

To  aNow  certain  foreign  gMar  pitots  and  gkdera  to  partiapMa  in  »•  1«M 

Soanng  Chamijionship  at  Hobbs.  New  Mexico.  Ji^  2  liraugli  J^  11.  itlSi,  art  tao 
practce  days,  June  30  and  July  1.  1885.  To  tUam  totavi  0d»  ptoto  ato  ^dm»  to 
paradpate  without  complying  with  Iha  pitot  cartificalion  and  aiiwtiiiaaa  n^mmimm  it 
ttiose  sections  Partial  Grant  July  3,  1985. 
To  aHoar  Petitioner  to  apply  lor  an  airkna  townport  pilol  carlifecala  (ATCP)  w«i  a  iMaKirt 
category  rating  without  meeting  the.  at  leaal  1,200  hours  ol  O^  tme  mttm  the  (neiaaifc^ 
8  years  reqwremenL  Granted  June  28.  1985 
To  mom  »allllenai  to  operate  a  Beech  King  Air  200  akptone  uttang  tto  piiiiiiwaa  t*  m 

nUnimum  equipment  list.  Granted  July  22.  1985. 
To  altow  petitioner  to  operate  a  DH-12S  ainTall  uOzing  Bia  proviaiona  of  a  waiaiiMa 

equipment  List  Granted  July  22.  1985. 
To  allow  petitioner  to  operate  certain  aircfaft  uMzing  tie  |»iMa«»ia  ol  a  i 

let  Granted  July  22.  1985. 
To  alow  pekbonar  to  operate  certain  arcraft  uttzing  tie  pnwigkua  of  a  mMnaaa  i 

■at.  Granted  July  22.  1965. 
To  allow  petitioner  to  operate  a  Fakxn  20  aircrafi  uHRiing  the  |iii»iiaii.w  ol  a 

equipment  lisl  Granted  July  22.  1965 
To  alkw  petitionar  to  operate  certain  arcrsll  ukkzmg  tie  piottewa  of  a  mtmtmt  < 

tat.  Granted  July  22.  1985. 
To  allow  petitioner  to  operate  certain  aatnit  ukkzing  the  proviawna  ol  o  i 

Hat  Granted  July  22.  1965. 
To  alow  petitioner  to  operate  certain  aircraft  uthzing  the  pioviaiona  ol  a  nanmaa  i 

M.  Granted  JUy  22.  1985. 
To  altoai  paWuiisi  to  apa«ate  Beech  King  Ar  200  aircrafi  utttzmg  tie  proniitoea  of  ■  i 

mtttmtit  kat  Gianaed  July  22,  1965 
To  allow  petitioner  to  operate  a  King  Air  200  aacnA  etiizing  9m  (mmiaiw  oi  a  i 

oqutomant  kat.  Gtantod  July  22.  1985 
To  allow  petitioner  to  operate  certain  aircraft  utikzing  the  provisions  ol  a  i 

kat  Granted  July  22,  1965. 
To  alow  peititKiner  to  operate  certain  aircraft  uSaing  tie  piovisiowa  at  a  i 

M.  Granted  July  ?2.  1985 
To  akow  pakkoner  to  operate  Falcon  10  aixl  Fakxm  50  aircraft  uBbdng  tw  |»iniakii»  of  a 

minimum  equipment  Kst  Granted  July  22.  1986. 
To  allow  petitioner  to  conduct  day  visual  fkgta  niaa  fJfH  apaMliana  ki  OiBBHan  G-73 
Maltonl  airplanes  without  having  approved  akboma  ladv  a^uipmanl  nMM  to  •* 
akplanea  Granted  July  23,  1965. 
To  permit  pekkoner  to  operate  BV-234  type  hekcoptets  under  Part  135  Md  oartan  aacSote  ol 
Part  121  m  lieu  of  Pan  121  of  the  Federal  Amakpn  neijiiteaiiiia  FAR).  To  | 
pilot  employees  of  petitioner  to  credit  pitot  in  consiiaiid  (PC)  IkgM  «ma 
operakona  conducted  under  Part  91  of  the  FAR  n  a  cM  BV..234  \ittn.%im  lor  v  to  SO 
parcanlol  the  100  hours  ol  PIC  expehence  requred.  Granted  July  1&.  1985. 
To  permit  petitioner  to  continue  to  operate  certain  (J  S-ragiswrad  L-1011  aepteitea  uateg  a 
mester  mnimum  equipmerM  kst  and  a  continuous  akworttsneas  maaaaiiaa  piuyiaa  oa 
provided  by  the  previous  issuances  of  Exempkon  No.  2468.  Grwited  June  28,   19 
To  extend  Exemption  3564.  as  amended  wh«:h  terminatea  on  June  30,  19S5  which  < 
pekkoner  to  conduct  a  Federal  Aviatxxi  Admnatrakon  (FAA)  teat  progrwn  tor  aghl  < 
appkcants  mrho  do  not  possess  al  toeat  a  commercial  pkol  cartikc|aa  wkh  an  i 
lakng,  to  reduce  the  required  5  hotn  of  fkght  trainng  in  an  aiiplarte  and  by  iiiii»|mialk|| 
atatic  ground  training  in  an  airplane  subiect  to  oerkan  oondMona  and  imkakui».  Parkal 
Grant  June  28,  1985 
To  pemiH  petitioner  to  apply  lor  an  aviine  kanapoit  pBot  oanMicate  (ATCP)  ««i  a  latocnM 
category  rabng  without  meekng  the  requiranteni  that  pefibonar  hav*  at  laaal  1,200  houra  ol 
flight  kme  within  the  precedmg  8  years.  Grwted  June  28,  1985. 
To  eNow  petitioner  to  operate  a  Citetion  N  aircralt  ukkziig  the  pioviaana  ol  a 
aquipinent  list  Granted  June  27,  1965 
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Dispositions  of  Petitions  for  Exemption— Continued 

DodMt 

Pvbttontr 

R«gul*tion«  alfecMd 

OaacrtpBon  ol  reMf  sougM— dispoaition 

23565 

CIGNA  Sarvio*  Convwiy 

14  CFR  21.181... 

14  CFB  121.411  ami  121.413 

14CFH  121.411(a) 

14  CFR  21.181 „ 

14  CFB  121  3(a).  135.5 

To  allow  petitionar  to  operate  an  additional  airplana.  a  (SnifTwnan  (^Ifstream  G-1S9,  Serial 
Nimber  162.  using  a  Federal  Aviation  Admintatration  (FAA)-approv«d  minimum  equipment 
lot  (MEL).  Granted  June  28.  1985. 

To  parmrt  petitioner  to  uae  Aerotormalion  mstructof  pilota  lo  train  patltionar'a  intitial  cadra  ol 
A310-222  pilots.  Granted  June  28.  1985. 

To  perrmt  petitioner  to  use  certain  Foitltar  F-28  pilot  ffight  Instructors  and  snnutator  Instructors 
to  tram  petitioner's  mitial  cadre  of  F-28  pilots  Granted  June  28,  1985. 

To  extend  the  June  30  tarmmalion  data  o(  Exemption  3266,  as  amended.  11  «»ould  allow 
petitioner  to  operate  certain  aircraft  utilizing  the  provisions  of  a  minimum  equipment  list. 
Granted  June  28,  1985. 

To  allow  pettioner  to  operate  as  a  domestic  air  carrier  by  using  aircraft  chartered  from 
oparatora  who  ara  certified  by  the  FAA  under  the  tarma  of  air  charter  agraamants  which 
provide  operational  control  of  the  aircraft  by  the  certificated  charter  operator.  To  pannit 
petitioner  to  engage  In  u  transportation  without  its  own  air  cvriar  ofxiratlng  cartificale  in 
accordanc*  with  appropriate  operations  apecificationa.  sutxect  to  certain  conditions  and 
Imitationa.  Grantad  July  15.  1965. 

24425 _ 

24453. -. 

21792.... 

Kanrmim  d*  Morico.  SA  _.     .._ 

23725 

Puratalar  Couriar  Cotp 

[FR  Doc.  85-20473  Filed  8-2^85;  8:45  amj 

BtUMG  COOC  4810-13-M 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  21, 1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureau(s)). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub  L 
96-511.  Copies  of  these  submissions  may 
be  obtained  by  calling  the  Treasury 
Bureau  Clearance  OfOce  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7221, 1201  Constitution 
Avenue,  NW..  Washington,  D.C.  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0415 
Form  Number  IRS  Form  W-4P 
Type  of  Review:  Extension 
Title:  Withholding  Certificate  for 

Pension  or  Annuity  Payments 
OMB  Number  None 
Form  Number  IRS  Form  1120-IC-DISC. 

Schedules  K,  and  Schedule  P 
Type  of  Review:  New 
Title:  Interest  Charge  Domestic 

International  Sales  Corporation 

Return— 1985.  and  its  related 

Schedules  K  and  P 
OMB  Number  None  -- 


Form  Number  IRS  Form  8404 

Tj'pe  of  Review:  New 

Title:  Computation  of  Interest-Charge  on 

DISC-Related  Deferred  Tax  Liability 
OMB  Number  1545-0717 
Form  Number  IRS  Forms  W-4S 
Type  of  Review:  Extension 
Title:  Request  for  Federal  Income  Tax 

Withholding  from  Sick  Pay 
OMB  Number  1545-0892 
Form  Number  IRS  Form  8300 
Type  of  Review:  Revision 
Title:  Report  of  Cash  Payments  Over 

$10,000  Received  in  a  Trade  or 

Business 
OMB  Number  1545-0121 
Form  Number  IRS  Form  1116 
Type  of  Review:  Revision 
Title:  Computation  of  Foreign  Tax 

Credit  -  Individual,  Fiduciary,  or 

Nonresident  Alien  Individual 

Clearance  Officer:  Garrick  Shear  (202) 
566-6150,  Room  5571, 1111  Constitution 
Avenue,  NW..  Washington.  D.C.  20224 

OMB  Reviewer  Robert  Neal  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C.  20503 

Comptroller  of  the  Currency 

OMB  Number  1557-0012 
Form  Number  OCC  Form  7030-01 
Type  of  Review:  Extension 
Title:  Application  to  Establish  a  Federal 
Branch  or  Agency 

OMB  Number  1557-1065 

Form  Number  Schedule  EC — Large 

Bank  and  Schedule  EC— Small  Bank 
Type  of  Review:  Revision 
Title:  Special  Energy  Call  Report 


Clearance  Officer:  Eric  Thompson. 
Comptroller  of  the  Currency,  5th  Floor. 
L'Enfant  Plaza.  Washington,  DC  20219 

OMB  Reviewer:  Robert  Neal  (202) 
395-6860,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C.  20503 

U.S.  Customs  Service 

OMB  Number  1515-0099 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Foreign  Shipper's  Declaration 

OMB  Number  1515-0108 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Declaration  by  Person  Abroad 

Who  Received  and  is  Returning 

Merchandise  to  the  U.S. 
OMB  Number  1515-0047 
Form  Number  Customs  Form  5523 
Type  of  Review:  Revision 
Title:  Invoice  Details  for  Footwear 

OMB  Number  1515-0104 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Declaration  of  Ultimate  Consignee 

That  Articles  Were  Exported  for 

Temporary  Scientific  or  Educational 

Purposes 

Clearance  Officer  Vince  Olive  (202) 
566-9181,  U.S.  Customs  Service,  Room 
2130, 1301  Constitution  Avenue,  NW.. 
Washington,  D.C.  20229. 

OMB  Reviewer:  Robert  Neal  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C.  20503. 
Carole  Hutchinson, 

Departmental  Reports  Management  Office. 
[FR  Doc.  85-20488  Filed  8-26-85:  8:45  am] 

BILUNQ  CODE  4aiO-25-H 
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Sunshine  Act  Meetings 


This  section  ol  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)fehed 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.   552l)<e)(3). 


CONTENTS 

Item 

Farm  Credit  Administration i 

Federal    Mine    Safety    and    Health 

Review  Commission 2 

Legal  Services  Corporation 3-6 

National  Transportation  Safety  Board..  7 

Tennessee  Valley  Authority 8 

1 

FARM  CREDtT  ADMINISTRATION 

Federal  Farm  Credit  Board;  fecial 
Meeting 

DATES  AND  TIMES:  The  special  meeting 
is  scheduled  as  follows:  Wednesday, 
September  4 — 8:30  a.m.  to  4:30  p  jn. 

ADDRESS:  Federal  Farm  Credit  Board 
Special  Meeting,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-509a 

FOR  FURTHER  MFORMATTON  CONTACT: 

Kenneth  J.  Aubei:ger.  Secretary  to  (he 
Federal  Farm  Credit  Board,  1501  Farm 
Credit  Drive,  McLean.  VA  22102-5090, 
(703-883-4010). 

SUPPLEMENTARY  INFORMATION:  A 

special  meeting  of  the  Federal  Board  has 
been  called  and  will  be  held  on 
September  4. 1985.  The  matters  to  be 
considered  at  the  special  meeting  are: 

Wednesday.  September  4 

*1.  Executive  Session 

2.  Proposed  Regulations— System  Loss 

Sharing 
"3.  Reports  and  Recommendations  for 

Super\'i8ory  Actions  and  Legislative 

Proposals 

(a)  Contingency  Plans  for  System  Financial 
Assistance 

(b)  Farm  Credit  Administration  Powers, 
Authorities,  and  Structure 

4.  CEO  Salary — Farm  Credit  Corporation  of 
America 

*  This  session  of  the  meeting  will  be  closed 
to  the  public  pursuant  to  the  exemptions  set 
forth  in  5  U.S.C  8§  552b(c)  (2)  and  (8). 

*  *  This  session  of  the  meeting  will  be 
closed  to  the  public  pursuant  to  the 
exemptions  set  forth  in  5  U.S.C.  i§  552b(c)  (8) 
and  (9). 

Dated:  August  23, 1985. 
Donald  E.  Wilkinson, 
Governor. 
IFR  Doc.  85-20578  Filed  8-23-85: 1201  pmj 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  22, 1985. 

TIME  AND  DATE:  lOKX)  a.m..  Thursday, 
August  29. 1985. 

PLACE:  Room  600. 1730  K  Street.  NW., 
Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  previously  announced  item,  the 
Commission  will  consider  and  act  upon 
the  following: 

2.  Gary  Goff  v.  Youghiogheny  &  Ohio  Coal 
Company,  Docket  No.  LAKE  84-86-D.  (Issues 
include  whether  the  administrative  law  judge 
erred  in  dismissing  the  miner's  discrimination 
complaint  on  the  grounds  that  the  miner 
should  have  proceeded  under  the  Black  Lung 
Benefits  Act,  30  U.S.C.  901  et  seq.] 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Thus,  the  Commission 
may,  subject  to  the  limitations  of  29  CFR 
§  2706.150(a)(3)  and  \  2706.160(e).  ensure 
access  for  any  handicapped  person  who 
gives  reasonable  advance  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5632. 
lean  H.  EUen, 

Agenda  Clerk. 

(FR  Doc-  85-20568  Filed  8-23-85;  3:49  pm) 

BIU.INQ  CODE  e73»-01-M 


LEGAL  SERVICES  CORPORATION 

Committee  on  the  Provisions  for  the 
Delivery  of  Legal  Services 

TIME  AND  date:  Meeting  will  commence 
at  9:00  a.m.  Thursday.  September  5, 1985 
and  continue  imtil  11:30  a.m. 

place:  Twin  Bridges  Marriott. 
Commonwealth  n  Room.  333  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes — June  28, 1965 

3.  Case  Service  Reporting  (CSR)  System 

4.  Report  from  the  Office  of  Field  Services- 

Law  School  Civil  Clinical  Project 

5.  Discussion  of  Partial  Fee  Payment  Concept 


CONTACT  PBtSON  FOR  I 

INFORMATION:  Dan  Rathbun,  Office  of 
Field  Services.  (202)  272-4080. 

Date  issued:  August  23. 1985. 
Dennis  Dau^erty, 
Acting  Secretary. 

(FR  Doc.  85-20502  Filed  8-23-85;  11:32  am] 
BILUNO  CODE  MaO-3»-M 


LEGAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 
Meeting  Tentative  Agenda 

TIME  AND  DATE:  Meeting  will  commence 
at  8:00  a.m.,  Friday.  September  6. 1985. 
and  continue  until  all  official  business  is 
completed. 

place:  Twin  Bridges  Marriott 
Commonwealth  II  Room.  333  Jefferson 
Davis  Highway.  Arlington,  Vii^ginia 
22202. 

STATUS  OF  meetinq:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Kfinutes — August  1, 1986 

3.  Lobb>'ing — 45  CFR  Part  1612 
— Outside  witnesses 

—Report  from  the  O^ice  of  Compliance 

and  Review 
— ^Report  from  the  Office  of  General 

Counsel 
— Public  comment 

4.  Questioned  costs — Proposed  45  CFR  Part 

1630 
— ^Report  from  the  Office  of  Monitoring. 

Audit  and  Compliance 
— Report  from  the  OfRce  of  General 

Counsel 
— ^Public  comment 

5.  Other  Regulations  Adopted  after  April  27. 

1984. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Dennis  Dau^erty. 
Executive  Office.  (202)  272-404a 

Date  issued:  August  23, 1985. 
Dennis  D&u^ieity, 
Acting  Secretary. 

[FR  Doc.  85-20503  Filed  8-2^-85: 11:33  am] 
BHXINGCOOE< 


LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  date:  An  executive  session 
will  be  held  at  7:30  pjn.,  Wednesday, 
September  4, 1985.  The  public  portion  of 
the  meeting  will  commence  at  ll.-OO  a.m.. 
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Friday,  September  6. 1985.  and  continue 
until  all  official  business  is  completed. 
PLACE:  Twin  Bridges  Marriott, 
Commonwealth  II  Room,  333  Jefferson 
Davis  Highway.  Arlington.  Virginia 
22202. 

STATUS  Of  MEETlNCt:  Open  [A  portion  of 
the  meeting  is  to  be  closed  to  discuss 
personnel,  personal,  litigation,  and 
investigatory  matters  under  The 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b  (c)  (2).  (6),  (7),  (9)(B),  and 
(10)J  and  45  CFR  1622.5  (a),  (e),  (f).  (g). 
and  (h)]. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personal  and  Personnel  Matters  (Closed) 

2.  Litigation  and  Investigation  matters 

(Closed) 

3.  Approval  of  Agenda 

4.  Approval  of  Minutes — August  2. 1985 

5.  Report  of  the  President 

6.  Report  of  the  Operations  and  Regulations 

Committee 

7.  Discussion  and  Action  on  the 

Recommendations  of  the  Provisions  for 
the  Delivery  of  Legal  Services  Committee 
— Law  School  Civil  Clinical  Projects 

8.  Discussion  and  Action  on  the 

Recommendations  of  the  Committee  on 

Audit  and  Appropriations 
— 1986  Refunding  Applications 
—1986  State  Support  Funding  Formula 
—Reallocation  of  FY  '85  Funds 

CONTACT  PERSON  FOR  MORE 

information:  Dennis  Daugherty. 
Executive  Office,  (202)  272-4040. 

Date  issued:  August  23, 1985. 
Dennis  Daugherty, 
Acting  Secretary. 
[FR  Doc.  85-20504  Filed  8-23-85;  11:33  am] 

atUJNG  COOE  •■20-35-M 


LEGAL  SERVICES  CORPORATION 

Committee  on  Audit  and  Appropriations 
TIME  AND  date:  Meeting  will  commence 
at  1:30  p.m..  Thursday.  September  5. 
1985,  and  continue  until  all  official 
business  is  completed. 
PLACE:  Twin  Bridges  Marriott, 
Commonwealth  II  Room,  333  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Draft  Minutes — August  1, 1985 

3.  Audit  and  Accounting  Guide  Report 

4.  National  Support  Survey  Report 

5.  Review  of  Refunding  Application  Forms 

6.  State  Support  Funding  Formula 

7.  Third  Quarter  Budget  Review 

CONTACT  PERSON  FOR  MORE 
INFOflMATlON:  Joel  Thimell.  Executive 
Office,  (202)  272-4040. 


Date  issued:  August  23, 1985. 
Dennis  Daugherty, 
Acting  Secretary. 
[FR  Doc.  85-20505  Filed  8-23-85: 11:34  am) 

MLUNO  COOE  M30-3S-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  date:  9  a.m..  Wednesday, 
September  4, 1985. 

place:  NTSB  Board  Room,  Eighth  Floor, 
800  Independence  Ave.,  SW, 
Washington  D.C.  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Hazardous  Materials  Accident  Report 
Overturn  of  a  Tractor-Semitrailer 
Transportating  Torpedoes,  Denver,  Colorado, 
August  1. 1984. 

2.  Hazardous  Materials  Release:  Missouri 
PaciHc  Railroad  Company,  North  Little  Rock. 
Arkansas.  Railroad  Yard,  December  31, 1984. 

3.  Report  Summarizing  NTSB's  Child 
Passenger  Safety  Symposium. 

4.  Proposed  Letter  of  Recommendation 
Concerning  Collection  of  Data  on  Use  and 
Misuse  of  Child  Restraints. 

5.  Aviation  Safety  Report:  General 
Aviation  Crashworthiness  Project:  Phase 
Three — Acceleration  Loads  and  Velocity 
Changes  of  Survivabie  General  Aviation 
Accidents. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Catherine  T.  Kaputa. 
Catherine  T.  Kaputa, 

Federal  Register  Liaison  Officer. 
August  22, 1985. 

(FR  Doc.  85-20512  Filed  8-23-85;  11:51  amj 

MLDNQ  COOE  7533-01-11 


TENNESSEE  VALLEY  AUTHORITY 

TIME  AND  date:  10:15  a.m.  (EDT), 
Thursday,  August  29, 1985. 

PLACE:  TVA  West  Tower  Auditorium, 
400  West  Summit  Hill  Drive,  Knoxville, 
Teimessee. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
luly  24, 1985. 

Action  Items 

Old  Business 

1.  Final  rate  review. 

New  Business 

B — Purchase  Awards 

Bl.  Requisition  97 — Spot  Coal  for 
Johnsonville  Steam  Plant. 


C — Power  Items 

Cl.  Letter  Agreement  with  the  Department 
of  the  Air  Force  amending  power  contract 
covering  power  supply  to  Arnold  Engineering 
Development  Center  (TV-59316A). 

D — Personnel  Items 

Dl.  Renewal  of  personal  services  contract 
with  Hartford  Steam  Boiler  Inspection  and 
Insurance  Company,  Hartford,  Connecticut, 
for  performance  of  authorized  inspection 
services  at  TVA  nuclear  plant  sites, 
requested  by  the  Division  of  Construction. 

D2.  Personal  Services  Contract  with  EHck 
Anderson  Travel  Services,  Inc.,  Winston- 
Salem,  North  Carolina,  for  provision  of  travel 
services  to  TVA,  requested  by  the  Division  of 
Property  and  Services. 

'  D3.  Relocation  incentive  arrangement. 

E — Real  Property  Transactions 

El.  Abandonment  of  certain  rights  affecting 
0.31  acre  of  Chickamauga  Reservoir  Land 
located  in  Rhea  County,  Tennessee — ^Tract 
Nos.  XCR-169  and  CR-1571. 

F — Unclassified 

*  Fl.  Contract  No.  TV-67525A  between 
TVA  and  the  Commonwealth  of  Kentucky  for 
a  continuing  effort  to  provide  economic 
development  technical  advice  and  assistance 
to  Kentucky  communities  in  the  Tennessee 
Valley  region. 

F2.  Supplement  No.  3  to  Agreement  No. 
TV-61962A  with  Tennessee  State  University. 
Nashville  State  Technical  Institute,  and  the 
State  of  Tennessee  Board  of  Regents  for 
construction,  operational,  and  training 
expenses  at  the  Industrial  Training  Center  at 
Cockrill  Bend. 

F3.  Agreement  No.  TV-67619A  with 
Nashville  State  Technical  Institute  and 
Tennessee  State  University  covering 
arrangements  for  cooperation  in  an  advanced 
technology  demonstration  program. 

F4.  Cooperative  agreement  among  TVA 
Agricultural  Stabilization  and  Conservation 
Service,  and  Soil  Conservation  Service 
covering  arrangements  for  a  project  to 
demonstrate  the  use  of  animal  waste 
management  systems  to  improve  water 
quality  (TV-«6539A). 

F5.  Supplement  to  Letter  Agreement  No. 
TV-59841A  with  RECRA  Research,  Inc.. 
covering  arrangements  for  stream  gage 
monitoring  activities  to  be  performed  by 
TVA. 

*  Item  approved  by  individual  Board 
members.  This  would  give  formal  raUHcation 
to  the  Board's  action. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Craven  H.  Crowell.  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  832-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  August  22. 1985. 
W.F.  Willis. 
General  Manager. 

[FR  Doc.  85-20521  Filed  8-23-85;  12:08  pm] 
BILLING  COOE  tlSO-OI-M 


Tuesday 
August  27,  1985 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  85  and  86 
Control  off  Air  Pollution  from  Motor 
Vehicles  and  Motor  Vehicle  Engines; 
Amendment  to  Certain  Regulations  To 
Require  Assertion  of  any  Business 
Confidentiality  Claim  Under  the  Freedom 
of  information  Act  at  Time  off  Submittal 
off  Infformation;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  85  and  86 
[FRL-2862-4) 

Control  of  Air  Pollution  from  IMotor 
Vehicles  and  Motor  Vehicle  Engines; 
Amendment  to  Certain  Regulations  To 
Require  Assertion  of  any  Business 
Confidentiality  Claim  Under  the 
Freedom  of  Information  Act  at  Time  of 
Submittal  of  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  adds  a  provision  to 
certain  subparts  of  40  CFR  Parts  85  and 
86,  which  rquire  businesses  to  submit 
information  to  EPA's  Manufacturers 
Operations  Division  (MOD).  This 
provision  will  require  businesses  to 
identify  information  as  confidential  at 
the  time  it  is  submitted  to  EPA.  if  they 
wish  to  exempt  it  from  disclosure  under 
the  Freedom  of  Information  Act.  Failure 
to  assert  a  business  confidentiality 
claim  as  outlined  in  this  final  rule  will 
permit  EPA,  consistent  with  its 
regulations  at  40  CFR  Part  2,  Subpart  B, 
to  release  the  information  without 
further  notice  to  the  submitter. 
EFFECTIVE  DATE:  These  regulations  are 
effective  September  26, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Bergovoy,  Manufacturers 
Operation  Division  (EN-340-F). 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington,  D.C.  20460. 
Phone:  (202)  382-2522. 
SUPPLEMENTARY  INFORMATION: 
Exemption  4  of  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C. 
552(b)(4),  exempts  trade  secrets  and 
confidential  business  information  from 
the  FOIA's  general  disclosure 
requirement.  EPA's  implementing 
regulations  at  40  CFR  Part  2,  Subpart  B, 
permit  submitters  of  business 
information  to  clearly  identify  those 
documents  or  portions  thereof  for  which 
they  wish  to  assert  a  confidentiality 
claim,  by  placing  on  the  information  a 
stamp,  cover  sheet,  or  other  suitable 
form  of  notice  employing  such  language 
as  "trade  secret",  "proprietary",  or 
"company  confidential."  However,  even 
if  the  business  fails  to  assert  its  claim  at 
the  time  of  submittal,  if  EPA  wishes  to 
disclose  the  information  it  is  still 
required  under  40  CFR  2.204(c)(2)  to 
contact  the  business  whenever  it 
appears  that  the  business  might  be 
expected  to  assert  a  confidentiality 
claim  if  it  knew  EPA  proposed  to 
disclose  the  information  and  EPA  has 


not  previously  given  the  business  tbe 
notice  described  in  40  CFR  2.203(a]. 

This  contact  requirement  has  proved 
extremely  burdensome  to  MOD,  which 
receives  a  great  volume  of  business 
information  that  subsequently  is 
requested  under  the  FOIA.  MOD  must 
expend  substantial  resources  each  year 
contacting  subm.itters  to  find  out 
whether  they  wish  to  claim 
confidentiality  for  information  they 
provided  EPA.  Sometimes  a  long  period 
of  time  has  elapsed  since  the 
information  was  submitted,  and  as  a 
result,  MOD  has  difficulty  locating  the 
submitter  or  the  submitter  is  not  certain 
what  information  is  being  discussed  and 
must  be  sent  a  duplicate.  In  the  absence 
of  a  requirement  that  confidentiality 
claims  be  asserted  at  the  time 
information  is  submitted,  EPA  often 
must  contact  the  submitter  of  the 
information  even  to  respond  to  FOIA 
requesters  who  are  seeking  only  those 
portions  of  the  information  for  which 
conHdentiality  has  not  been  claimed. 

Under  40  CFR  2.203(c)  and 
2.204(c)(2)(i)(A),  EPA  can  bypass  the 
contact  requirement  by  including  certain 
statements  with  its  request  for 
information.  Pursuant  to  these 
provisions,  some  subparts  of  EPA 
regulations  which  require  businesses  to 
submit  information  to  MOD  will  now 
include  provisions  which  state  that  a 
business  must  identify  clearly  all  items 
claimed  confidential  at  the  time  of 
submittal.  Failure  to  do  so  at  the  time  of 
submittal  will  permit  EPA  to  make  the 
information  available  to  the  public 
without  further  notice  to  the  submitting 
business.  This  requirement  will  be 
inserted  in  40  CFR  Part  84,  Subparts  P 
(Importation  of  Motor  Vehicles  and 
Motor  Vehicle  Engines,  R  (Exclusion  and 
Exemption  of  Motor  Vehicles  and  Motor 
Vehicle  Engines).  S  (Recall  Regulations), 
T  (Emission  Defect  Reporting 
Requirements)  and  V  (Performance 
Warranty  and  Voluntary  Aftermaricet 
Part  Certificatipn  Program);  and  Part  86, 
Subparts  G  (Selective  Enforcement 
Auditing  of  Light-Duty  Vehicles).  K 
(Sslective  Enforcement  Auditing  of 
Heavy-Duty  Engines),  and  L 
(Nonconformance  Penalties  for  Heavy- 
Duty  Engines  and  Vehicles).  While  not 
required,  it  is  recommended  that  a 
submitter  asserting  a  confidentality 
claim  also  send  EPA  a  "sanitized"  copy 
of  its  submission  &om  which  all 
confidential  information  has  been 
deleted.  This  will  reduce  the  chance  that 
EPA,  in  preparing  a  sanitized  copy  for 
release  to  FOIA  requesters,  might 
inadvertently  failed  to  delete  all 
information  claimed  confidential.  EPA 
will  assiune  that  documents  sanitized  by 
a  submitter  accurately  delete  the 


information  the  submitter  claims 
confidential. 

Legal  Authority 

5  U.S.C.  301.  552,  and  553.  Sections 
208.  301,  and  307  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7542,  7601,  7607). 

Public  Participation 

The  Agency  finds  that  good  cause 
exists  for  making  this  rule  elective 
without  a  prior  notice  of  proposed 
rulemaking.  As  discussed  above,  the 
existing  FOIA  regulations  allow  the 
Agency  to  release,  without  further 
notice,  business  information  which  has 
not  been  marked  confidential  at  the  time 
of  submittal  if  the  Agency  has  provided 
the  business  with  appropriate  notice 
that  such  claims  must  be  made  at  the 
time  the  information  is  submitted.  Since 
these  amendments  merely  implement 
long-standing  regulations  which  passed 
through  notice  and  comment  already 
(see  40  FR  21987  (May  20, 1975);  41  FR 
36902  (Sept.  1, 1976)),  impose  no 
significant  burden  on  submitters,  and 
relieve  EPA  of  substantial 
administrative  burdens,  it  would  be 
unnecessary  and  contrary  to  the  public 
interest  to  require  prior  notice  and 
comment  in  this  case.  5  U.S.C. 
553(b)(3)(B).  In  addition,  since  these 
amendments  are  merely  procedural 
(implementing  existing  FOIA 
regulations),  prior  notice  and  comment 
are  unnecessary.  5  U.S.C.  553(b)(3)(A). 

Administrative  Designation 

Under  Executive  Order  12291,  EPA 
must  submit  a  Regulatory  Impact 
Analysis  for  all  "major"  rules.  This 
regulation  is  not  "major"  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  more  than  $100  million  and 
it  will  have  no  significant  adverse 
effects  on  competition,  productivity, 
investment,  employment,  or  innovation. 
Therefore,  a  Regulatory  Impact  Analysis 
will  not  be  prepared. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  to  EPA  and  any  EPA 
response  to  those  comments  are 
available  for  public  inspection  in  the 
docket  cited  above. 

This  rule  does  not  come  under  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
because  it  makes  no  independent 
request  or  requirement  to  collect 
information.  It  merely  gives  submitters 
the  option  to  make  certain  notations 
when  they  submit  information  which  is 
requested  or  required  by  previously 
promulgated  regulations. 
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Effect  on  Small  Entities 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq..  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
of  any  final  rule  unless  the 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  slightly  modifies  existing 
regulations  and  imposes  an 
insubstantial  new  requirement  on 
submitters  of  business  information. 
Therefore.  I  hereby  certify,  pursuant  to  5 
U.S.C.  605(b).  that  this  rule  will  not  have 
a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  Agency  has  not 
prepared  a  regulatory  flexibility 
analysis  to  accompany  this  rule. 

Judicial  Review 

This  regulation  is  a  nationally 
applicable  regulation  promulgated  under 
the  Clean  Air  Act.  Accordingly,  under 
section  307(b)(1)  of  the  Clean  Air  Act, 
any  judicial  review  must  be  sought  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit. 
Petitions  for  review  must  be  filed 
October  28. 1985.  Under  section  307(b)(2) 
of  the  Act.  the  requirements  which  are 
the  subject  of  today's  notice  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  submitters  of  business 
information. 

List  of  Subjects 

40  CFR  Part  85 

Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

40  CFR  Part  86 

Administrative  practice  and 
procedure.  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  IS,  1985. 
L«fl  M.  Thomas. 

Administrator. 

For  the  reasons  set  forth  in  this 
preamble.  Parts  85  and  86  of  Title  40, 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  85-{  AMENDED] 

1.  The  authority  citation  for  Parts  85 
and  86  continues  to  read  as  follows: 

Autliority:  5  U.S.C.  301,  552.  553:  Clean  Air 
Act  206,  301,  and  307,  as  amended.  42  U.S.C. 
7542,  7601,  7607. 

2.  By  adding  a  new  S  85.1510  to  read 
as  follows: 


i  SS-ISIO    Treatment  of  confidential 
information. 

(a)  Any  importer  or  consignee, 
laboratory  or  modifier  may  assert  that 
some  or  all  of  the  information  submitted 
pursuant  to  this  subpart  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFR  Part  2.  Subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time  it 
is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  an  importer,  consignee, 
laboratory,  or  modifier  must  indicate 
clearly  the  items  of  information  claimed 
confidential  by  marking,  circling, 
bracketing,  stamping,  or  otherwise 
specifying  the  confidential  information. 
Furthermore.  EPA  requests,  but  does  not 
require,  that  the  submitter  also  provide 
a  second  copy  of  its  submittal  from 
which  all  confidential  information  has 
been  deleted.  If  a  need  arises  to  publicly 
release  nonconfidential  information. 
EPA  will  assume  that  the  submitter  has 
accurately  deleted  the  confidential 
information  from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant  to 
this  subpart  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  means  of  the 
procedures  set  forth  in  Part  2.  Subpart  B, 
of  this  chapter. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further  notice 
to  the  submitter,  in  accordance  with  40 
CFR  2.204{c}{2)(i)(A). 

3.  By  adding  §  85.1712  to  subpart  R  to 
read  as  follows: 

§85.1712    Treatment  Of  confidenttal 
information. 

(a)  Any  person  or  manufacturer  may 
assert  that  some  or  all  of  the  information 
submitted  pursuant  to  this  subpart  is 
entitled  to  confidential  treatment  as 
provided  by  40  CFR  Part  2.  Subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time  it 
is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  person  or  manufacturer 
must  indicate  clearly  the  items  of 
information  claimed  confidential  by 
marking,  circling,  bracketing,  stamping, 
or  otherwise  specifying  the  confidential 
information.  Furthermore,  EPA  requests, 
but  does  not  require,  that  the  submitter 
also  provide  a  second  copy  of  it 
submittal  from  which  all  confidential 
information  has  been  deleted.  If  a  need 
arises  to  publicly  release 


nonconfidential  information,  EPA  *«rill 
assume  that  the  submitter  has 
accurately  deleted  the  confidential 
information  from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant  to 
ths  subpart  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  means  of  the 
procedures  set  forth  in  Part  2.  Subpart  B. 
of  this  chapter. 

(e)  Information  provided  vtrithout  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further  notice 
to  the  submitter,  in  accordance  with  40 
CFR  2.204(c)(2)(i)(A). 

4.  By  adding  S  85.1808  to  Subpart  S  to 
read  as  follows: 

§85.1808    Treatment  of  confidenti^ 
information. 

(a)  Any  manufacturer  may  assert  that 
some  or  all  of  the  information  submitted 
pursuant  to  this  subpart  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFR  Part  2.  Subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time  it 
is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  person  or  manufacturer 
must  indicate  clearly  the  items  of 
information  claimed  confidential  by 
marking,  circling  bracketing,  stamping, 
or  otherwise  specifying  the  confidential 
information.  Furthermore.  EPA  requests, 
but  does  not  require,  that  the  submitter 
also  provide  a  second  copy  of  its 
submittal  from  which  all  confidential 
information  has  been  deleted.  If  a  need 
arises  to  publicly  release 
nonconfidential  information,  EPA  will 
assume  that  the  submitter  has 
accurately  deleted  the  confidential 
information  from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant  to 
ths  subpart  is  entided  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  means  of  the 
procedures  set  forth  in  Part  2,  Subpart  B. 
of  this  chapter. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EFA  without  further  notice 
to  the  submitter,  in  accordance  with  40 
CFR  2.204(c)(2)(i)(A). 

5.  By  adding  S  85.1909,  to  Subpart  T  to 
read  as  follows: 
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§  85.1909    TrcaliiMiil  of  COfifklBnMMl 

Information. 

(a)  Any  manufacturer  may  assert  that 
some  or  all  of  the  information  submitted 
pursuant  to  this  subpart  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFR  Part  2.  Subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time  it 
is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  manufacturer  must 
indicate  clearly  the  items  of  information 
claimed  confidential  by  marking, 
circling,  bracketing,  stamping,  or 
other\vise  specifying  the  confidential 
information.  Furthermore.  EPA  requests, 
but  does  not  require,  that  the  submitter 
also  provide  a  second  copy  of  its 
submittal  from  which  all  confidential 
information  has  been  deleted.  If  a  need 
arises  to  publicly  release 
nonconfidential  information.  EPA  will 
assume  that  the  submitter  has 
accurately  deleted  all  confidential 
information  from  this  second  copy. 

(d}  if  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant  to 
this  subpart  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administoator  only  to 
the  extent  and  by  means  of  the 
procedures  set  forth  in  Part  2,  Subpart  B. 
of  this  chapter. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further  notice 
to  the  submitter,  in  accordance  with  40 
CFR  2.204{c)(2)(i)(A). 

6.  By  adding  §  85.2123  to  Subpart  V  to 
read  as  follows: 

§  85.2 1 23    Treatment  of  cent klentiai 
infonnation. 

(a)  Any  manufacturer  may  assert  that 
some  or  all  of  the  information  submitted 
pursuant  to  this  subpart  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFR  Part  2,  Subpart  B. 

(b)  Any  claim  of  conHdentiality  must 
accompany  the  information  at  the  time  it 
is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  manufacturer  must 
indicate  clearly  the  items  of  information 
claimed  confidential  by  marking, 
circling,  bracketing,  stamping,  or 
otherwise  specifying  the  confidential 
information.  Furthermore.  EPA  requests, 
but  does  not  require,  that  the  submitter 
also  provide  a  second  copy  of  its 
submittal  from  which  all  confidential 
information  shall  be  deleted.  If  a  need 
arises  to  publicly  release 
nonconfidential  information,  EPA  will 


assume  that  the  submitter  has 
accurately  deleted  all  confidential 
information  from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant  to 
this  subpart  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  means  of  the 
procedures  set  forth  in  Part  2.  Subpart  B, 
of  this  chapter. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further  notice 
to  the  submitter,  in  accordance  with  40 
CFR  2.204{c)(2)(i)(A). 

PART  86—{  AMENDED] 

1.  By  adding  S  86.615  to  read  as 
follows: 

S  86.615    Troatmant  of  conftdantlal 
Information. 

(a)  Any  manufacturer  may  assert  that 
some  or  all  of  the  information  submitted 
pursuant  to  this  subpart  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFR  Part  2,  Subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time  it 
is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  manufacturer  must 
indicate  clearly  the  items  of  infonnation 
claimed  confidential  by  marking, 
circling,  bracketing,  stamping,  or 
otherwise  specifying  the  confidential 
information.  Furthermore,  EPA  requests, 
but  does  not  require,  that  the  submitter 
also  provide  a  second  copy  of  its 
submittal  from  which  all  confidential 
information  has  been  deleted.  If  a  need 
arises  to  publicly  release 
nonconfidential  information,  EPA  will 
assume  that  the  submitter  has 
accurately  deleted  the  con^dential 
information  from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant  to 
this  subpart  is  entided  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  means  of  the 
procedures  set  forth  in  Part  2,  Subpart  B, 
of  this  chapter. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further  notice 
to  the  submitter,  in  accordance  with  40 
CFR  2.204{c)(2)(i)(A). 

2.  By  adding  5  86.1015.  to  Subpart  K  to 
read  as  follows: 


§  66. 1 0 1 S    Treatmant  of  confktential 
Information. 

(a)  Any  manufacturer  may  assert  that 
some  or  ail  of  the  information  submitted 
pursuant  to  this  subpart  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFR  Part  2.  Subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time  it 
is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  manufacturer  must 
indicate  clearly  the  items  of  infonnation 
claimed  confidential  by  marking, 
circling,  bracketing,  stamping,  or 
otherwise  specifying  the  confidential 
information.  Furthermore.  EPA  requests, 
but  does  not  require,  that  the  submitter 
also  provide  a  second  copy  of  its 
submittal  from  which  all  confidential 
information  has  been  deleted.  If  a  need 
arises  to  publicly  release 
nonconfidential  information.  EPA  will 
assume  that  the  submitter  has 
accurately  deleted  the  confidential 
information  from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant  to 
this  subpart  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  means  of  the 
procedures  set  forth  in  Part  2.  Subpart  B. 
of  this  chapter. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further  notice 
to  the  submitter,  in  accordance  with  40 
CFR  2.204(c)(2)(i)(A). 

3.  By  adding  a  new  §  86.1116-87,  to 
Subpart  C  to  read  as  follows: 

§86.1116-87    Traatmant  of  confidential 
Information. 

(a)  Any  manufacturer  may  assert  that 
some  or  all  of  the  information  submitted 
pursuant  to  this  subpart  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFR  Part  2.  Subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time  it 
is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  manufacturer  must 
indicate  clearly  the  items  of  information 
claimed  confidential  by  marking, 
circhng,  bracketing,  stamping,  or 
otherwise  specifying  the  confidential 
information.  Furthermore.  EPA  requests, 
but  does  not  require,  that  the  submitter 
also  provide  a  second  copy  of  its 
submittal  from  which  al'  confidential 
information  has  been  deleted.  If  a  need 
arises  to  publicly  release 


nonconfidential  information.  EPA  will 
assume  that  the  submitter  has 
accurately  deleted  the  confidential 
information  from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  ail 
of  the  information  submitted  pursuant  to 
this  subpart  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  means  of  the 
procedures  set  forth  in  Part  2,  Subpart  B. 
of  this  chapter. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further  notice 
to  the  submitter,  in  accordance  with  40 
CFR  2.204(c)(2)(i)(A). 
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PROPOSED  RULES 
34880     Practice  and  procedure: 

Rail  lines:  class  exemption  for  acquisition  and 
operation 
Rail  carriers: 
34878         Car  hire  charges;  review  of  regulation;  advance 
notice;  correction 
NOTICES 

Railroad  services  abandonment: 
34921         Union  Pacific  Railroad  Co.  et  al. 

Justice  Department 

See  Foreign  Claims  Settlement  Commission;  Justice 
Programs  Office;  Prisons  Bureau. 


34921 


34917, 
34918 

34919 

34919 

34918 

34917 


34960 


Justice  Programs  Office 

NOTICES 

Grants;  availability,  etc.: 
Crime  victim  compensation  grant  program 
guideline;  Hnal 

Labor  Department 

See  Federal  Contract  Compliance  Programs  Office. 

Land  Management  Bureau 

NOTICES 

Conveyance  of  public  lands: 
Arizona  (2  documents] 

Opening  of  public  lands: 

Nevada;  correction 
Patent  of  public  lands: 

Washington;  correction 
Sale  of  public  lands: 

Utah  (2  documents] 
Wilderness  areas;  characteristics,  inventories,  etc.: 

Oregon  and  Idaho 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
34919        Mobile  Oil  Exploration  &  Producing  Southeast 
Inc. 
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34920 
34920 


34930 


34930 


34931 
34931 


34831 
34878 


34964 
35023 
34840 

34850 


34881 

34883 
34883 

34931 


34954 
34931 

34932 
34961 


34933 


34801 


Seagull  Energy  E&P  Inc. 
Texaco  USA 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities  under 
0MB  review 
Meetings: 
National  Commission  on  Space 

National  Foundation  on  the  Arts  and  the 
Humanities 

NOTICES 

Meetings 
Inter-Arts  Advisory  Panel 
Music  Advisory  Panel 

NaUonal  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  theft  prevention  standard: 
Covered  vehicles;  selection  procedures 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
School  bus  body  joint  strength;  petition  denied 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 

Foreign  fishing 

Foreign  fishing;  technical  amendments,  etc. 

Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources 

Puerto  Rico  and  Virgin  Islands  shallow-water 

reef  fish  fishery 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands,  and  Gulf  of 

Alaska  groundfish;  correction 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 

State  programs;  Alabama;  public  review 
Permits: 

Marine  mammals 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit 
applications,  etc. 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Commonwealth  Edison  Co.;  correction 

Philadelphia  Electric  Co. 
Meetings: 

Reactor  Safeguards  Advisory  Committee 
Meetings;  Sunshine  Act 

Operating  licenses,  amendments;  no  signiHcant 
hazards  consideration: 

Bi-weekly  notices 

Personnel  Management  Office 

RULES 

Pay  administration: 
Special  salary  rate  schedules  for  recruitment  and 
retention;  correction 


34856 


34961 


34927 
34927 


34920 


35072 

34954 
34956 

34955 

34956 

35038 
34862 

34882 


34863 


34883 
34884 
34885 


PROPOSED  RULES 

Health  benefits.  Federal  employees: 
Refund  of  program  reserves  (Blue  Cross  and  Blue 
Shield  Association);  correction 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act 

Prisons  Bureau 

NOTICES 

Grants  and  cooperative  agreements: 
Annual  program  plan/training  schedule;  FY  1986 
Model  architectural  plans  for  small  jails 

Reclamation  Bureau 

NOTICES 

Central  Valley  Project,  CA;  transfer  of  land  to 
Agriculture  Secretary 

Revenue  Sharing  Office 

RULES 

Financial  assistance  to  local  governments: 
Audit  requirements  for  local  governments 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  etc.: 

Merrill  Lynch  Multi-State  Tax-Exempt  Series 

Trust 
Self-regulatory  organizations: 

Trans  Canada  Options.  Inc.,  at  al.;  option 

disclosure  document 
Self-regulatory  organizations;  proposed  rule 
changes: 

Philadelphia  Stock  Exchange,  Inc. 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Pennsylvania 

Social  Security  Administration 

RULES 

Social  security  benefits: 

Mental  disorders;  impainpents  listing 
PROPOSED  RULES 
Supplemental  security  income: 

Exclusion  of  underpayments  from  resources 

Soil  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Smyth  County  Landfill,  VA 

Surface  IMining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission: 
Alaska 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China 

Malaysia 

Taiwan 


VI 
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34956 


34956 


34958 

34957 
34958 


34959 


34959 


Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences; 
Articles  eligible  for  duty-free  treatment,  etc.; 
correction 

Transportation  Department 

See  also  Federal  Aviation  Administration;  National 
Highway  Traffic  Safety  Administration. 

NOTICES 

Aviation  proceedings: 
All-cargo  air  service  certificate  applications 

Treasury  Department 

See  also  Comptroller  of  Currency;  Revenue  Sharing 
Office. 

NOTICES 

Iran-U.S.  Claims  Tribunal;  payment  procedures 
Notes.  Treasury: 

M-1990  series 

Y-1987  series 

UnHed  States  Information  Agency 

NOTICES 

Agency  information  collection  activities  under 
0MB  review 

Veterans  Administration 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 


Separate  Parts  in  ttiis  Issue 

Part  II 
34964     Department  of  Commerce.  National  Oceanic  and 
Atmospheric  Administration 

Part  III 
35028     Department  of  Education 

Partly 
35032     Department  of  Energy,  Office  of  Conservation  and 
Renewable  Energy 

Party 
35038     Department  of  Health  and  Human  Services 

.    Partyi 
35072     Department  of  the  Treasury.  Office  of  Revenue 
Sharing 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 
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the  Reader  Aids  section  at  the  end  of  tf)is  issue. 
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Rules  and  Regulations 


Federal  Register 

Vol.  50,  No.  167 

Wednesday.  August  28,  1985 


This  section  ot  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  530 

Special  Salary  Rate  Schedules  for 
Recruitment  and  Retention 

Correction 

In  FR  Doc.  85-19504,  beginning  on 
page  32839.  in  the  issue  of  Thursday, 
August  15. 1985,  make  the  following 
corrections: 

On  page  32842: 

1.  In  the  second  column,  in 

§  530.306(a)(1).  seventh  line,  "fix  this" 
should  read  "fix  the". 

2.  In  the  third  column: 

a.  In  S  530.306(a)(3),  the  first  line 
should  read:  "(3)  When  a  special  salary 
rate  schedule"; 

b.  In  S  530.306(b){l)(ii),  the  sixth  line 
should  read:  "employee's  rate  of  basic 
pay  at  the  higher  of  the  two". 

BIUJNO  COOE  1S05-01-M 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  404, 408, 409, 41 1, 413, 
and  439 

[Doclcet  No.  2645S] 

Crop  Insurance  Regulations;  Various 
Crops 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Eastern  and  Western  U.S.  Apple, 
Arizona-California  Citrus,  Almond, 
Grape,  and  Texas  Citrus  Crop  Insurance 
Regulations,  effective  for  the  1985  crop 
year  only,  by  changing  the  date  for  filing 
contract  changes  specified  in  the 


policies  for  insuring  such  crops.  The 
intended  effect  of  this  rule  is  to  provide 
additional  time  in  which  to  file  changes 
made  in  the  Actuarial  Tables  for  such 
crops.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 
dates: 

Effective  date:  August  28, 1985. 

Comment  date:  Written  comments, 
data,  and  opinions  on  this  interim  rule 
must  be  submitted  not  later  than 
October  28, 1985,  to  be  sure  of 
consideration. 

address:  Written  comment  on  this 
interim  rule  should  be  sent  to  the  Office 
of  the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  48^,  South  Building, 
U.S.  Department  of  A^culture, 
Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  ^oes  not  constitute  a 
review  as  to  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures. 

Merritt  W.  Sprague,  Manager.  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


Part  3015,  Subpart  V,  published  at  48  FR 
29115,  lune  24. 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regiilatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Envirorunental  Impact  Statement  is 
needed. 

Section  16  of  the  policy  for  each  of  the 
crops  affected  provides  tfiat  any 
changes  in  the  contract  must  be  placed 
on  file  in  the  service  office  by  a  certain 
date.  The  contract  consists  of  the 
application,  the  policy,  and  the  actuarial 
table.  Due  to  the  volume  of  work 
involved  in  making  changes  on  the 
Actuarial  Table  for  each  crop  insured  in 
each  county  where  such  insurance  is 
offered  requries  that  in  the  counties 
where  changes  in  the  contract  must  be 
on  file  by  August  31, 1985,  the  date  must 
be  extended  to  September  30, 1985, 
effective  for  the  1985  crop  year  only 
(1986  year  for  Texas  Citrus). 

FCIC  is  currently  reviewing  all  the 
actuarial  tables  for  the  regulations 
referenced  herein  to  determine  whether 
the  premium  rates  or  the  price  elections 
offered  under  each  crop  insurance 
policy  are  consistent  with  sound 
actuarial  principles  and  if  not  to  make 
adjustments  where  necessary.  This  is  an 
annual  review  conducted  on  all  crops. 
The  amount  of  work  involved  appears  to 
be  such  that  completion  of  these  reviews 
will  not  be  made  prior  to  the  date  for 
filing  such  actuarial  data  in  the  service 
offices  for  the  crops  and  counties 
involved  unless  the  filing  date  is 
extended. 

The  crop  insurance  regulations 
affected  by  this  rule  are: 


Otaiion 

Crap 

7  CFR  Puflin* 

WMtm  us.  A(vte 
EMiwn  US  A(vt*. 
Anzon»C«litorraa  Otius. 
Gnpe. 

7  CFR  Part  4«l 

7CFR  Pwt409 

7CFRP«t411 

7CFHPwt413. 

7  CFR  Part  4.19 

Ahnond. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  an  emergency 
situation  exists  which  warrants 
publication  of  this  rule  without 
providing  for  a  ))eriod  for  public 
comment  before  such  publication.  A 


34802 
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large  number  of  changes  in  the  Actuarial 
Tables  for  the  crop  insurance  policies 
affected  by  this  rule  for  the  1986  crop 
year  in  the  case  of  apples,  Arizona- 
California  Qtrus.  grapes,  and  almonds, 
and  for  the  1987  crop  year  for  Texas 
citrus.  Without  these  changes,  the 
statutory  mandate  that  the  program  be 
actuarially  sound  could  not  be  met.  The 
workload  involved  in  these  actuarial 
changes  will  not  permit  filing  of  these 
actuarial  tables  in  the  counties  by  the 
present  contract  date  of  August  31. 
There  is  not  sufficient  time  to  provide 
for  public  comment  and  implement  these 
changes  prior  to  August  31.  It  has  been 
determined  that  the  date  by  which  such 
changes  are  required  to  be  placed  on  file 
in  the  ser\'ice  office  shall  be  extended 
from  August  31. 1985  until  September  30. 
1985,  and  made  effective  for  the  1985 
crop  year  only  (1986  crop  year  for  Texas 
Citrus). 

The  changes  in  the  actuarial  tables  for 
the  crops  affected  by  this  rule  may  be 
beneficial  in  some  instances  and 
detrimental  in  others.  All  policyholders 
should  be  aware  of  the  changes  in  the 
actuarial  table  affecting  their  individual 
crop  insurance  contract,  and  of  the 
additional  time  provided  for  FCIC  to  file 
such  changes. 

FCIC  is  soliciting  public  comment  on 
this  rule  for  60  days  after  publication  in 
the  Federal  Register.  This  rule  will  be 
scheduled  for  review  in  order  that  any 
amendment  made  necessary  by  public 
comment  may  be  published  in  the 
Federal  Register  as  quickly  as  possible. 

Any  comments  received  pursuant  to 
this  rule  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4096.  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
D.C..  20250.  during  regular  business 
hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Paris  404.  408. 
409.  411,  413,  and  439 

Crop  insurance.  Western  U.S.  Apple. 
Eastern  U.S.  Apple,  Arizona-California 
Citrus,  Grape,  Texas  Citrus.  Almond. 

Interim  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Western  U.S.  Apple. 
Eastern  U.S.  Apple,  Arizona-California 
Citrus.  Grape,  Texas  Citrus,  and  Almond 
Crop  Insurance  Regulations  (7  CFR  Parts 
404.  408,  409,  411,  413.  and  439 
respectively),  effective  for  the  1985  crop 
year  (1986  crop  year  for  Texas  Citrus) 
only,  in  the  following  instances: 


1.  The  Authority  Citation  for  7  CFR 
Parts.  404,  408. 409,  411.  413.  and  439 
continues  to  read  as  follows: 

Autbority:  Sees.  506.  516,  Pub.  L  75-430,  52 
Stat.  73,  77  as  amended  (7  U.SC.  1506, 1516). 

PART  404— {AMENDED] 

2.  7  CFR  404.7(d)16.  408.7(d)16, 
409.7(d)16,  and  439.7(d)16  are  revised  to 
read  as  follows; 

•        •        *        *        « 

16.  Contract  Changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  ofnce  by 
August  31.  preceding  the  cancellation  date 
except  that,  for  the  1985  crop  year  only,  all 
contract  changes  will  be  available  at  your 
ser\ice  office  by  Septeml>er  30.  Acceptance 
of  any  changes  will  be  conclusively  presumed 
in  the  absence  of  any  notice  from  you  to 
cancel  the  contract 


PART  411— {AMENDED] 

3.  7  CFR  411.7(d)16  is  revised  to  read 
as  follows: 

§411.7    (Amended] 

•  •  «  *  « 

(d)  •  *  • 

16.  Contract  Changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
August  31,  preceding  the  cancellation  date  for 
counties  with  a  November  20  or  December  10 
cancellation  date  except  that,  for  the  1985 
crop  year  only,  all  contract  changes  will  be 
available  at  your  service  office  by  September 
30. 1985,  and  by  October  31  preceding  the 
cancellation  date  for  all  other  counties. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

PART  413— {AMENDED] 

4.7  CFR  413.7(d)16  is  revised  to  read 
as  follows: 

§413.7    lAmendedl 

•  •  •  •  * 

(d)  •   •  • 

16.Contract  Changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changps 
will  be  available  at  your  service  office  by 
August  31.  preceding  the  cancellation  date 
except  that,  for  the  1986  crop  year  only,  all 


contract  changes  will  l>e  available  at  your 
service  office  by  September  30.  Acceptance 
of  any  changes  will  be  conclusively  presumed 
in  the  absence  of  any  notice  from  you  to 
cancel  the  contract. 

Done  in  Washington,  D.C.,  on  August  1. 
1985. 
Edward  Hews. 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  85-20595.  Filed  8-27-85: 8:45  am) 

BllXmO  CODE  341IM»-« 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

I  Reg.  Y.  Docket  No.  R-05491 

Bank  Holding  Companies  and  Change 
in  Bank  Control;  Application  Required 
for  Relocation  of  Subsidiary  Bank  to 
Another  State 

Correction 

In  FR  Doc.  85-20030  beginning  on  page 
33913  in  the  issue  of  Thursday.  August 
22, 1985.  make  the  following  corrections: 

§225.144    [Corrected] 

1.  On  page  33913.  third  column,  the 
footnote  to  §225.144(a)  was  omitted  and 
should  be  added  as  follows  at  the 
bottom  of  the  column: 

'  A  bank  holding  company's  home  state 
under  the  BfIC  Act  is  that  state  in  which  the 
total  deposits  of  its  banking  subsidiaries 
were  largest  on  the  day  the  company  became 
a  bank  holding  company  or  on  ]uly  1. 1966. 
whichever  date  is  later.  12  U.S.C.  1842(d). 

2.  On  the  same  page,  same  column,  in 
§225.144(b),  first  time.  "BCH"  should 
read  "BHC". 

BILUNO  CODE  150S-01-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(Docl(etNo.9134) 

Southwest  Sunsites,  Inc.,  et  al.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  Porter  Realty,  Inc.  and 
Irvin  Porter,  among  other  things,  to 
cease,  in  connection  with  the 
advertising,  sale  of  land  or  inducement 
of  payments  for  land,  representing  that 
the  purchase  of  any  land  is  a  sound 


JMI 
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financial  investment;  involves  little 
monetary  risk;  is  a  way  to  achieve 
Financial  security;  and  will  result  in 
economic  benefit  to  the  purchaser 
stemming  from  an  increase  in  the  value 
of  the  land  as  a  result  of  mineral  rights, 
exploration.  proHtable  resale  or  as  a 
hedge  against  inflation.  Respondents  are 
prohibited  from  representing  that  any 
land  is  currently  usable  as  a  homesite, 
farm  or  ranch,  unless  that  land  is 
immediately  usable  for  the  cited  purpose 
without  any  substantial  improvement  or 
development  by  the  purchasers;  and 
from  misrepresenting  in  any  manner  the 
cost  of  obtaining  or  availability  of 
electric  power,  telephone  service, 
potable  water,  sewage  disposal,  or  any 
utility;  and  any  interest  in  land  by 
respondents  or  others.  Respondents  are 
further  required  to  prepare  a  "Fact 
Sheet"  containing  specified  information 
and  to  distribute  a  copy  to  all 
purchasers  in  a  prescribed  manner. 
Advertisements,  promotional  materials 
and  sale  presentations  must  include 
statements  warning  that  investment  is 
risky  and  that  prospective  buyers  should 
consult  a  qualified  professional  before 
purchasing;  and  that  substantial 
expenditures  may  be  necessary  to  make 
lots  suitable  for  use.  Contracts  must 
contain  a  seven-day  right-to-cancel 
provision  and  a  disclosure  that  refunds 
will  be  made  within  30  days  after  the 
seller  receives  a  cancellation  notice. 
Additionally,  respondents  are  required 
to  provide  consumers  with  cancellation 
forms;  honor  all  valid  cancellation 
requests;  and  make  refunds  in  a  timely 
manner.  The  order  further  requires  that 
sales  representatives  receive  a  copy  of 
the  order;  that  respondents  institute  a 
surveillance  program  designed  to  reveal 
those  who  fail  to  comply  with  the 
provisions  of  the  order  and  discontinue 
dealing  with  any  person  who  engages  in 
any  prohibited  act  or  practice  more  than 
once. 

date:  Complaint  issued  April  29. 1980. 
Order  issued  Aug.  9. 1985.* 
FOR  FUflTHER  INFORMATION  CONTACT: 
Gary  D.  Kennedy,  Dallas  Regional 
Office.  Federal  Trade  Commission.  8303 
Elmbrook  Dr..  Dallas.  TX  75247.  (214) 
729-7053. 

SUPPLEMENTARY  INFORMATION:  On 
Thursday.  May  16, 1985,  there  was 
published  in  the  Federal  Register,  50  FR 
20432,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Southwest 
Sunsites.  Inc.,  Green  Valley  Acres,  Inc.. 
Green  Valley  Acres.  Inc.  II. 
corporations,  and  Sydney  Gross  and 
Edwin  Kritzler.  individually  and  as 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  filed  with  the  orisinal  document. 


officers  or  former  officers  of  said 
corporations.  Porter  Realty,  Inc..  a 
corporation,  and  Irvin  Porter, 
individually  and  as  an  officer  or  former 
officer  of  said  corporation,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart— 
Advertising  Falsely  or  Misleadingly: 
S  13.10  Advertising  falsely  or 
misleadingly:  {  13.35  Condition  of  goods: 
§  13.55  Demand,  business  or 
opportunity;  i  13.60  Earnings  and 
profits;  S  13.90  History  of  product  or 
offering;  fi  13.143  Opportunities:  §  13.155 
Prices;  S  13.160  Promotional  sales  plans; 
§  13.195  Safety;  13.195-30  Investment; 
§  13.205  Scientific  or  other  relevant 
facts;  {  13.285  Value.  Subpart— 
Corrective  Actions  and /or 
Requirements:  §  13.533  Corrective 
actions  and/ or  requirements;  13.533-20 
Disclosures:  13.533-45  Maintain  records; 
13.533-55  Refunds,  rebates,  and/or 
credit;  13.533-65  Renegotiation  and/or 
amendment  of  contracts.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Goods:  §  13.1595  Condition  of  goods; 
§  13.1610  Demand  for  or  business 
opportunities;  S  13.1615  Earnings  and 
profits;  S  13.1650  History  of  product; 
S  13.1697  Opportunities  in  product  or 
service;  S  13.1715  Quality;  §  13.1725 
Refunds;  S  13.1740  Scientific  or  other 
relevant  facts;  S  13.1775  Value.— Prices: 
§  13.1778  Additional  costs  unmentioned. 
Subpart— Neglecting.  Unfairly  or 
Deceptively,  to  Make  Material 
Disclosure:  S  13.1854  History  of  product; 
§  13.1863  Limitations  or  product; 
§  13.1882  Prices;  13.1882-10  Additional 
prices  unmentioned;  9  13.1886  Quality, 
grade  or  type;  §  13.1889  Risk  of  loss; 
§  13.1892  Sales  contract,  right-to-cancel 
provisions;  S  13.1895  Scientific  or  other 
relevant  facts.  Subpart — Offering  Unfair. 
Improper  and  Deceptive  Inducements  To 
Purchase  or  Deal:  {  13.1935  Earnings  and 
profits;  S  13.2015  Opportunities  in 
product  or  service;  S  13.2063  Scientific  or 
other  relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Land  sales.  Trade  practices. 


(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interpret*  or 
apphes  sec.  5.  38  Stat.  719.  as  amended;  15 
U.S.C.  45) 

Benjamin  I.  Berman. 

Acting  Secretary. 

|FR  Doc.  85-20516  Filed  8-27-85:  8:45  amj 

BILUNG  CODE  CrSIMIt-M 


16  CFR  Part  13 

(Docket  No.  C-3160) 

Wein  Products,  Inc.  et  aL;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  four  California  firms  and 
two  individuals  engaged  in  the 
advertising,  sale  and  distribution  of 
"DECIMATE",  an  ultrasonic  pest  control 
product,  among  other  things,  to  cease 
representing  that  DECIMATE  or  any 
other  ultrasonic  pest  control  product 
will  eliminate  cockroaches,  rats.  mice, 
or  other  such  pests  fi^m  a  home  or  place 
of  business;  will  eliminate  them  within  a 
specified  period  of  time;  will  protect  a 
home  or  place  of  business  fix)m  rodent 
and  insect  infestations  or  cause  any 
area  to  be  free  of  such  pests;  and  will 
serve  as  an  effective  alternative  to  the 
use  of  conventional  pest  control 
products.  The  firms  are  also  barred  from 
making  any  performance  or 
effectiveness  claims  for  ultrasonic  pest 
control  devices  unless  they  possess  and 
rely  upon  proper  substantiating 
evidence  when  making  those  claims. 
DATE:  Complaint  and  order  issued  Aug. 
13, 1985." 

FOR  FURTHER  INFORMATION  CONTACT 
Harrison  J.  Sheppard,  San  Francisco 
Regional  Office.  Federal  Trade 
Commission.  450  Golden  Gate  Ave..  San 
Francisco,  CA  94102.  (415)  556-1270. 
SUPPLEMENTARY  INFORMATION:  On 
Monday.  June  3. 1985.  there  was 
published  in  the  Federal  Register.  50  FR 
23313,  correction,  50  FR  24206.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Wein  Products. 
Inc..  a  corporation;  El  Mar  Trading 
Corporation,  a  corporation;  El  Mar 
Corporation,  a  corporation;  Stanley 
Weinberg,  and  Allen  Schor.  individually 
and  as  officers  and  directors  of  the 
corporation(s).  for  the  purpose  of 
soliciting  public  comment.  Interested 


'  C^opies  of  the  Complaint  and  the  Decision  and 
Order  are  filed  with  the  original  document 
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parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  fmdings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart — 
Advertising  Falsely  or  Misleadingly: 
S  13.10  Advertising  falsely  or 
misleadingly;  S  13.20  Comparative  data 
or  merits;  §  13.170  Qualities  or 
properties  of  product  or  service:  13.170- 
46  Insecticidal  or  repellant:  13.170-flO 
Rodenticidal:  S  13.190  Results:  S  13.205 
Scientific  or  other  relevant  facts. 
Subpart — Corrective  Actions  and/or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements:  13.533-20 
Disclosures;  13.533-45  Maintain  records. 
Subpart — Misrepresenting  Oneself  and 
Goods — Goods:  S  13.1575  Comparative 
data  or  merits:  {  13.1710  Qualities  or 
properties:  5  13.1730  Results:  S  13.1740 
Scientific  or  other  relevant  facts. 
Subpart — Neglecting.  Unfairly  or 
Deceptively,  to  Make  Material 
Disclosure:  S  13.1885  Qualities  or 
properties;  5  13.1895  Scientific  or  other 
relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Ultrasonic  pest  control  devices.  Trade 
practices. 

(Sec.  a.  38  Stat.  721;  15  U.S.C  46.  Interprets  or 

applies  sec.  5,  38  Stat.  719.  as  amended;  15 

U.S.C.  45) 

Benjamin  L  Bennan, 

Acting  Secretary. 

(FR  Doc.  85-20500  Filed  8-27-85;  8:45  am] 

BILLMG  COOe  t7S0-«1-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(AL-012;  A-4-FRL-288S-2] 

AlatMma;  Approval  and  Promulgation 
of  Implementation  Plans;  Approval  of 
Air  Permit  Requirements  Revision 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Alabama  Department  of 
Environmental  Management  (ADEM) 
submitted  revisions  to  its  air  permit 
requirements  to  EPA.  Region  IV.  on 


March  28, 1985.  These  revisions  replace 
the  present  permits  with  one  air  permit, 
clarify  the  conditions  which  subject  the 
air  permit  to  revocation,  and  allow  the 
Director  of  ADEM  to  delegate  to  the 
local  air  pollution  control  agencies  the 
authority  to  issue  air  permits.  EPA  is 
today  approving  these  revisions. 
EFFECTIVE  DATE:  This  action  will  be 
elective  on  October  28, 1985.  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Kelly  McCarty  of  EPA 
Region  IVs  Air  Management  Branch 
(see  EPA  Region  IV  address  below). 
Copies  of  the  materials  submitted  by 
Alabama  may  be  examined  during 
normal  business  hours  at  th&following 
locations: 
Air  Division,  Alabama  Department  of 

Environmental  Management,  1751 

Federal  Drive,  Montgomery,  Alabama 

36109. 
Environmental  Protection  Agency, 

Region  IV,  Air  Management  Branch. 

345  Courtland  Street.  N.E..  Atlanta. 

Georgia  30365 
Public  Information  Reference  Unit, 

Library  Systems  Branch, 

Environmental  Protection  Agency.  401 

M  Street.  S.W..  Washington,  D.C. 

20460 
Library,  Office  of  the  Federal  Register. 

1100  L  Street  N.W.,  Room  8401, 

Washington,  D.C.  20005 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Kelly  McCarty,  Air  Management 
Branch,  EPA  Region  IV,  at  the  above 
address,  and  phone  404/881-3286,  or 
FTS  257-3286. 

SUPPLEMENTARY  INFORMATION:  On 

February  19, 1985,  the  ADEM  submitted 
revisions  to  its  State  Implementation 
Plan  (SIP)  for  air  permit  requirements. 
These  revisions  to  Chapter  18  of  the  Air 
Division  Regulations  accomplished  the 
following:  (1)  Replaced  the  present 
permits  to  construct,  temporary  permits, 
and  permits  to  operate  with  one  air 
permit,  and,  (2)  clarified  the  conditions 
which  subject  the  air  permit  to 
revocation. 

All  the  various  air  permits  have  been 
consolidated  into  one  air  permit  issued 
prior  to  construction.  Authorization  firom 
the  Director  must  be  obtained  in  order 
to  begin  operation.  The  air  permit 
authorizing  construction  is  good  for  two 
years,  at  which  time,  if  construction  has 
not  begtm,  the  air  permit  and  application 
will  be  cancelled. 

Prior  to  this  revision,  there  was  no 
section  in  Alabama's  Air  Division 
Regulations  which  delineated  the 
conditions  under  which  a  permit  is 


subject  to  revocation.  A  new  section 
16.2.4,  "Revocation  of  Air  Permits",  has 
now  been  added.  These  conditions 
include: 

•  Failure  to  comply  with  any 
conditions  of  the  permit; 

•  Failure  to  notify  the  Director  prior 
to  operation; 

•  Failure  to  establish  and  maintain 
required  records; 

•  Failure  to  allow  employees  of  the 
Department  access; 

•  Failure  to  comply  with  any 
provisions  of  any  applicable  Department 
Administrative  order. 

•  Failure  to  comply  with  the  rules  and 
regulations  of  the  Department;  or 

•  For  any  other  cause  that  a  hearing 
establishes  that  continuation  of  the 
permit  is  inconsistent  with  the  purpose 
of  the  Alabama  Air  Pollution  Control 
Act  or  regulations  under  it. 

On  March  28, 1985,  the  ADEM 
submitted  an  additional  revision  to  its 
(SIP)  for  air  permit  requirements.  This 
revision  allowed  the  Director  of  ADEM 
to  delegate  authority  to  the  local  air 
pollution  control  agencies  to  issue  air 
permits.  Delegation  of  this  authority  is 
subject  to  several  requirements.  These 
are: 

•  The  local  agency  must  adopt 
regulations  to  ensure  that  the  permit 
applicant  is  subject  to  all  the 
requirements  contained  in  ADEM*8 
regulations. 

•  The  local  agency  must  adopt 
regulations  to  allow  the  Director  of 
ADEM  the  opportunity  to  review  the 
permit  application,  the  analysis  of  the 
permit,  and  proposed  permit  conditions 
at  least  10  days  prior  to  permit  issuance. 

•  The  local  agency  must  demonstrate 
that  it  has  the  necessary  manpower  and 
technical  expertise  to  implement  the 
requirements  of  the  regulations. 

•  The  local  agency  must  adopt 
regulations  which  require  them  to 
provide  the  Director  of  ADEM  a  copy  of 
preliminary  determinations  and  public 
comment  notices  for  all  permits  issued 
at  the  same  time  the  notice  is  forwarded 
for  publication. 

These  revisions  also  allow  the 
Director  of  ADEM  to  revoke  this 
delegation,  in  whole  or  part,  if  he 
determines  that  the  local  agency  is 
ineffectively  implementing  the 
requirements,  or  if  the  local  agency's 
procedures  for  implementing  the 
requirements  are  inadequate.  The 
Director  of  ADEM  still  has  the  authority 
to  revoke  any  permit  he  deems  to  be 
inadequate.  All  permits  issued  by  local 
agency  are  enforceable  by  the  ADEM. 

Previously,  the  permit  application  was 
submitted  to  the  local  agency,  reviewed, 
and  the  analysis  sent  to  ADEM  for  final 
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approval  for  both  minor  and  major 
sources.  Signatures  from  both  the  local 
agency  and  ADEM  had  to  be  on  the 
permit  for  it  to  be  considered 
enforceable. 

Final  Action 

EPA  has  reviewed  these  revisions  to 
the  Alabama  SIP  and  is  approving  them 
as  submitted.  This  action  is  taken 
without  prior  proposal  because  the 
changes  are  non-controversial  and  EPA 
anticipates  no  comments  on  them.  The 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn,  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action,  and  the  other  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  28, 1985. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  307(b](2].) 

Under  5  U.S.C  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  (see  46  PR 
8709.) 

Incorporation  by  reference  of  the 
Alabama  State  Implementation  Plan 
was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 
Incorporation  by  reference. 

Dated:  August  20, 1985. 
Lee  M.  Thomas, 

Administrator. 

Part  52  of  Chapter  I  Tide  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

Subpart  B— Alabama 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C  7401-7642. 


2.  Section  5250  is  amended  by  adding 
paragraph  (c)(39)  as  follows: 

9  52.50    Identification  of  plan. 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

***** 

(39)  Changes  to  air  permit 
requirements,  submitted  on  February  19, 
1985,  and  on  March  28, 1985,  by  the 
Alabama  Department  of  Environmental 
Management  (ADEM). 

(i)  Incorporation  by  reference. 

(A)  Amendment  to  ADEM  Air  Rules  & 
Regulations  Chapter  16.1,  submitted  on 
March  28, 1985,  and  State-adopted  on 
March  13, 1985.  Allows  delegation  of 
permitting  authority  to  locals. 

(B)  Amendment  to  ADEM  Air  Rules  & 
Regulations  Chapter  16.1. 16.2. 16.3.  and 
16.4.  submitted  on  February  19, 1985. 
and  State-adopted  on  February  13. 1985. 
Consolidates  Permit  to  Construct. 
Operate  and  Temporary  Permit,  into  one 
Air  Permit. 

(ii)  Additional  Information. 
(A)  None. 

[FR  Doc.  85-20478  Filed  8-27-85:  8:45  am] 
BiLUNa  cow  csao-w-M 


40  CFR  Part  712 

IOPTS-«2004S;  FRL  2881-«<a)) 

Chemical  Information  Rules; 
Additional  Automatic  Reporting 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  amending  the  Toxic 
Substances  Control  Act  section  8(a) 
Preliminary  Assessment  Information 
rule  (40  CFR  Part  712).  The  rule  formerly 
provided  that  only  those  chemical 
substances,  mixtures  and  categories  of 
chemicals  designated  by  the  Interagency 
Testing  Committee  (ITC)  for  testing 
consideration  by  the  EPA  within  12 
months  would  be  added  to  {  712.30 
without  separate  proposal  and 
comment.  The  designated  substances 
were  listed  by  the  Agency  at  the  same 
time  the  ITC  report  was  published.  This 
amendment  extends  the  automatic 
reporting  provision  to  include  those 
chemical  substances,  mixtures  and 
categories  of  chemicals  recommended 
by  the  ITC  but  not  designated  for  action 
by  the  Agency  within  12  months. 

DATES:  In  accordance  with  40  CFR  23.5 
(50  FR  7271),  this  regulation  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  Eastern  daylight  time 
on  September  11. 1965.  This  regulation 


shall  become  effective  on  October  11, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543,  401  M  St.. 
SW.,  Washington,  DC  20460.  Toll  fr«e: 
(800-424-9065).  In  Washington,  DC: 
(554-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 

SUPPL£MENTAIIV  INFORMATION:  OMB 

Control  Number  2070-0(0*. 

I.  Introduction 

The  Preliminary  Assessment 
Information  rule,  issued  by  EPA  and 
published  in  the  Federal  Register  of  )une 
22. 1982  (47  FR  26992).  requires  chemical 
manufacturers  and  importers  to 
complete  EPA  Form  No.  7710-35  on 
selected  chemicals,  mixtures  and 
categories  of  chemicals  and  to  submit 
the  reports  to  the  Agency.  The  rule  is 
contained  in  40  CFR  Part  712.  Form  No. 
7710-35  requires  diat  manufacturers  and 
importers  report  general  production,  use. 
and  exposure  information  on  chemicals 
listed  in  40  CFR  712.30.  The  Agency 
amended  this  rule,  as  published  in  the 
Federal  Register  of  May  11. 1963  (48  FR 
21294),  to  provide  for  the  addition  to  the 
rule's  reporting  requirements,  without 
additional  proposal  and  comment,  of 
those  chemical  substances,  mixtures 
and  categories  of  chemicals  designated 
for  12-month  Agency  response  by  the 
Interagency  Testing  Committee.  Upon 
receipt  of  each  ITC  report  the  Agency 
issues  a  regulation  adding  the 
substances  to  40  CFR  712.30  and 
requiring  the  submission  of  EPA  Form 
No.  7710-35  on  the  designated 
substances.  Manufacturers  and 
importers  must  report  within  90  days  of 
the  publication  of  each  regulation. 

This  rule  provides  that  chemical 
substances,  mixtures  and  categories  of 
chemicals  recommended  by  the  ITC  but 
not  designated  for  12-month  response 
are  also  subject  to  the  Preliminary 
Assessment  Information  rule  Mithoul 
individual  proposal  and  comment  It 
was  proposed  in  the  Federal  Register  of 
November  19. 1984  (49  FR  45598). 

Comments  which  were  received  on 
the  proposed  rule  are  discussed  in  Unit 
IV  of  this  final  rule.  These  comments 
also  apply  to  the  automatic  reporting 
requirements  for  non-designated  ITC 
recommendations  which  are  being 
promulgated  by  the  Agency  elsewhere  in 
today's  Federal  Register,  under  the 
TSCA.  section  8(d)  Healtii  and  Safety 
Data  Reporting  rule.  Under  that  rule. 
persons  are  required  to  submit 
unpublished  health  and  safety  studies 
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on  chemical  substances  and  mixtures 
which  are  listed  in  40  CFR  716.17. 

11.  Need  For  Automatic  Reporting 

Within  1  year  after  the  FTC  designates 
a  chemical  substance,  mixture  or 
category  of  chemicals  for  testing 
consideration.  EPA  must  initiate 
rulemaking  to  require  testing  under 
section  4  of  TSCA  or  state  in  the  Federal 
Register  its  reasons  fornot  initiating 
rulemaking.  The  Agency  needs 
preliminary  assessment  information  to 
supplement  available  data  for 
evaluating  the  need  and  basis  for 
requiring  additional  testing.  Further,  this 
information  is  needed  by  the  Agency  in 
evaluating  existing  or  future  test  data  on 
the  chemical.  It  provides  a  preliminary 
basis  for  evaluating  the  likelihood  that 
human  or  environmental  exposures  may 
achieve  levels  found  to  cause  adverse 
effects  in  tests. 

The  Agency  needs  the  preliminary 
assessment  information  quickly  for 
designated  substances  in  order  to  meet 
the  statutorily  mandated  12-month 
decision  point.  For  this  reason,  the 
Agency  issued  the  amendment,  which 
was  published  in  the  Federal  Register  of 
May  11. 1983  (48  FR  21294).  providing  for 
addition  to  the  rule  without  individual 
proposal  and  comment  of  all  chemical 
substances,  mixtures  and  categories  of 
chemicals  designated  by  the  ITC  for  12- 
month  response  by  the  Agency. 

During  the  later  stages  of  development 
of  that  amendment,  the  ITC  in  its 
Eleventh  Report  added  to  its  priority  list 
six  substances  but  did  not  designate 
them  for  EPA  response  within  1  year. 
This  was  the  first  time  the  ITC  had 
recommended  substances  without 
designating  them  for  a  12-month 
response  period.  The  previously 
proposed  amendment  for  automatic 
reporting  on  designated  substances  did 
discuss  the  possibility  of  automatic 
reporting  for  substances  recommended 
but  not  designated  for  12-month 
response.  EPA  is  now  promulgating  an 
amendment  to  the  rule  which  would 
require  automatic  reporting  on 
recommended  (nondesignated] 
substances. 

The  Agency  believes  that  automatic 
addition  of  ITC  chemical  substances, 
mixtures  and  categories  of  chemicals 
that  are  recommended  but  not 
designated  by  the  ITC  to  the  Preliminary 
Assessment  Information  rule  will  benefit 
both  industry  and  EPA  and  will  provide 
valuable  information  to  the  Agency  in  a 
timely  manner. 


III.  Rationale  for  Automatic  Reporting 

A.  Efficiency 

In  the  past,  the  ITC  has  issued  its 
reports  containing  designated 
substances  on  a  regular  and  predictable 
time  schedule  which  allows  companies 
to  plan  their  reporting  activities  for 
certain  times  of  the  year.  Similarly,  EPA 
can  plan  resource  allocations  for  the 
processing  and  analysis  of  these  reports 
when  they  are  received. 

When  non-designated  chemicals  were 
included  in  ITC  reports  along  with 
designated  chemicals,  reporting  by 
companies  to  the  Agency  may  not  have 
occurred  at  the  same  time,  if  EPA 
decided  to  propose  reporting 
requirements  for  these  substances, 
receive  conunent,  and  then  promulgate  a 
separate  rule  amendment.  That  is,  at  the 
time  the  ITC  issued  a  report,  the  Agency 
would  simultaneously  add  the 
designated  chemicals  to  the  fmal  8(a) 
rule,  but  only  propose  the  non- 
designated  chemicals  for  reporting. 
Thus,  for  one  ITC  report  which 
contained  both  designated  and  non- 
designated  chemicals,  industry  reported 
at  two  different  times,  coincident  with 
the  ITC  report  publication  for  the 
designated  chemicals  and  later  for  the 
non-designated  chemicals.  Since  the 
Preliminary  Assessment  Information 
rule  asks  for  the  most  current  data  when 
reporting,  if  a  manufacturer  decided  to 
collect  data  for  both  the  designated  and 
non-designated  chemicals  at  the  same 
time,  there  was  a  possibility  that  the 
information  on  non-designated 
chemicals  could  be  outdated  by  the  time 
reporting  was  required  for  those 
chemicals.  Assuming  that  the  ITC 
continued  to  recommend  designated  and 
non-designated  chemicals  twice  a  year, 
industry  would  have  to  plan  for  four 
data  collection  and  reporting  periods  per 
year. 

Reporting  on  designated  and  non- 
designated  chemicals  at  the  same  time 
may  save  companies  some  start-up 
costs.  Fixed  costs  are  estimated  to 
account  for  approximately  half  of  the 
reporting  cost  for  companies  submitting 
Preliminary  Assessment  Information 
Reports  (EPA  Form  No.  7710-35).  (See 
preamble  to  the  Preliminary  Assessment 
Information  rule,  47  FR  26992).  One  part 
of  these  fixed  costs  is  associated  with 
the  time  a  company  must  allot  for 
determining  whether  it  produces  a  listed 
chemical  and  at  which  site.  Some  large 
companies  which  produce  many 
products  have  indicated  to  the  Agency 
that  this  search  for  production  records 
accounted  for  a  large  part  of  their  costs 
in  reporting.  Those  companies,  and 
others  like  them,  will  save  money  by 
collecting  and  reporting  information  to 


the  Agency  on  both  designated  and  non- 
designated  chemicals  at  the  same  time. 

Another  part  of  this  fixed  cost  is  the 
time  and  effort  needed  for  companies  to 
familiarize  those  personnel  who  will 
complete  the  form  with  the  requirements 
of  the  rule.  If  companies  reported  at 
different  times  for  designated  and  non- 
designated  chemicals,  they  might  have 
been  unable  to  assign  the  same  person 
to  reporting  activities  for  each 
amendment.  Thus,  the  cost  for 
instructing  a  new  person  might  have 
been  incurred  for  companies  which  had 
to  report  twice,  rather  than  once,  for  a 
given  ITC  report. 

The  rrC's  Tenth  and  Eleventh  Reports 
(47  FR  22585  and  47  FR  54626)  have 
already  produced  a  situation  of  separate 
reporting  on  both  nondesignated  and 
designated  substances  from  the  same 
category.  While  not  a  case  of 
simultaneous  listing  by  the  ITC  of 
related  designated  and  non-designated 
chemicals,  this  example  is  illustrative  of 
the  potential  impacts  of  separate 
reporting  schedules  for  two  related 
chemicals  or  groups  of  chemicals.  In  its 
Tenth  Report,  the  ITC  designated,  1,2,4- 
trimethylbenzene,  while  in  its  Eleventh 
Report  the  ITC  recommended  but  did 
not  designate  mixed  trimethylbenzenes. 
1.2,3-trimethylbenzene,  and  1,3.5- 
trimethylbenzene.  Of  the  three  domestic 
manufacturers  of  these  substances  (as 
determined  from  the  TSCA  Inventory), 
one  manufacturer  produced  three  of  the 
substances  (one  designated  and  two 
non-designated),  the  second  company 
manufactured  two  of  the  substances 
(one  designated  and  one  non- 
designated),  and  the  remaining 
manufacturer  produced  only  the 
designated  member.  Thus,  for  the  first 
two  companies,  reporting  at  different 
times  of  the  year  eliminated  the 
efficiencies  of  reporting  on  the 
designated  and  non-designated 
substances  at  the  same  time,  which  will 
be  facilitated  by  this  rule. 

The  requirement  for  automatic 
reporting  on  both  designated  and  non- 
designated  ITC  substances  will  also  be 
a  more  efficient  use  of  Agency 
resources.  With  automatic  reporting  on 
non-designated  substances,  the  Agency 
is  relieved  of  the  additional  cost 
associated  with  four  additional 
rulemakings  per  year  (two  for  proposals 
and  two  for  final  amendments  adding 
these  chemicals  to  the  Preliminary 
Assessment  Information  rule).  The 
savings  to  the  Agency  is  estimated  to  be 
about  $40,000. 

B.  Concurrent  Analysis 

In  some  cases,  the  Agency  will  be 
considering  designated  and  non- 
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designated  members  of  a  category 
concurrently.  When  the  Agency  is 
evaluating  data  on  these  related 
substances,  it  will  need  information  on 
all  of  the  substances,  whether  or  not 
they  have  been  designated  by  the  ITC. 
The  Agency  believes  that  it  would  be 
inefficient  to  conduct  separate  testing 
needs,  evaluations  and  rulemakings  on 
different  chemically  related  substances 
that  in  all  likelihood  pose  similar  testing 
issues.  Therefore,  to  make  the  best  use 
of  its  resources,  EPA  prefers  to  consider 
designated  and  non-designated 
substances  together.  Simultaneous 
reporting  on  designated  and  non- 
designated  substances  recommended  in 
the  same  ITC  Report  will  facilitate  this. 

C.  Opportunity  for  Withdrawing 
Chemicals 

Although  this  regulation  does  not 
provide  for  notice  and  comment  on  the 
addition  of  ITC-recommended  chemicals 
to  the  rule,  the  regulation  does  amend 
the  rule  to  allow  persons  to  submit 
requests  for  the  removal  of  speciHc 
chemicals.  A  person  choosing  to  submit 
a  request  for  the  removal  of  a  chemical 
added  through  the  automatic  mechanism 
should  promptly  submit  to  the  Agency 
his  or  her  reasons  for  that  removal.  The 
chemical  may  then  be  withdrawn  from 
the  rule  at  the  Agency's  discretion,  for 
good  cause.  The  Agency  will  issue  a  rule 
amendment  for  publication  in  the 
Federal  Register  when  withdrawing  a 
chemical  from  the  rule.  This  amendment 
will  remove  the  chemical  from  the 
reporting  requirements  of  40  CFR  712 JO 
and  provide  the  reasons  for  that 
removal.  Such  a  provision  is  in  effect 
currently  for  ITC-designated  chemicals 
added  to  the  rule  using  the  automatic 
mechanism;  this  amendment  extends 
that  procedure  to  ITC-recommended 
chemicals. 

Further.  EPA's  experience  with  both 
the  section  8(a]  and  8(d)  rules  has 
shov\m  that,  despite  adding  many 
chemicals  to  the  rules  in  the  past 
(section  8(a)  47  FR  27013,  section  8(d)  47 
FR  38780),  very  few  of  the  comments 
received  by  the  Agency  directly 
questioned  the  appropriateness  of  a 
particular  substance  being  added  to  the 
rule.  None  of  these  comments 
subsequently  led  to  the  exclusion  of  an 
ITC  chemical  from  the  rule. 

Finally,  because  of  the  ITC's  chemical 
selection  process,  there  is  little 
likelihood  that  a  substance  will  be 
recommended  for  testing  that  is  no 
longer  manufactured  or  imported,  or  has 
not  been  for  many  years,  or  is 
manufactured  solely  for  use  as  a 
pesticide,  food,  or  drug.  Thus,  the 
necessity  of  removing  chemicals  from 


the  rule  for  any  of  the  above  reasons 
will  be  remote. 

In  conclusion,  EPA  believes  that 
amending  the  Preliminary  Assessment 
Information  rule  to  provide  for 
automatic  reporting  on  chemicals 
recommended  but  not  designated  by  the 
ITC: 

1.  Will  lead  to  an  improved  system  of 
gathering  information  needed  to 
evaluate  such  recommendations  and  the 
risks  posed  by  those  chemicals. 

2.  Will  reduce  reporting  costs  for 
industry  and  processing  costs  for  the 
Agency. 

3.  Will  still  permit  subject  companies 
the  opportunity  to  convince  the  Agency 
that  reporting  on  particular  chemicals 
may  not  be  necessary. 

rV.  Comments  on  Proposed  Rule 

During  the  60-day  comment  period 
following  publication  of  the  proposed 
rule  in  the  Federal  Register  of  November 
19, 1984,  (49  FR  45598),  EPA  received 
comments  from  a  total  of  four 
companies  and  industry  groups.  All 
those  who  commented  expressed 
support  for  the  basic  concept  of  the  rule 
but  recommended  changes  in 
procedures. 

Comment  1.  Extend  to  30  days  the  14- 
day  time  period  for  companies  to  submit 
information  showing  why  a  given 
substance  should  not  be  added  to  the 
reporting  rule.  This  was  requested  by 
three  of  the  four  who  commented. 

Response.  EPA  disagrees  with  this 
comment.  The  14-day  period  was  chosen 
so  that  EPA  would  have  sufficient  time 
to  review  a  request  and,  if  necessary, 
issue  a  Federal  Register  notice  removing 
the  chemical  from  the  rule  before  the 
rule  became  effective  on  the  30th  day. 
Also,  as  a  result  of  the  ITC  screening 
process,  industry  is  aware  of  the 
chemicals  being  considered  by  the  ITC 
for  potential  inclusion  in  their  listings  at 
least  1  year  before  the  final  list  is 
published  and  thus  has  ample  time  to 
compile  relevant  information  on  a 
chemical  which  they  feel  should  not 
require  reporting. 

Comment  2.  Consider  modifications  to 
the  ITC  process  for  listing  recommended 
and  designated  chemicals. 

Response.  EPA  does  not  have  the 
authority  to  make  changes  in  the 
procedures  followed  by  the  ITC  for 
listing  chemicals.  All  suggested  changes 
would  have  to  be  considered  and  acted 
upon  by  the  ITC. 

Comment  3.  Modify  the  final  section 
8(a]  rule  to  clarify  that  the  50-chemical 
limit  includes  both  designated  and 
recommended  substances. 

Response.  EPA  agrees  with  this 
comment  and  has  changed  the  wording 
of  the  8(a)  rule  to  be  consistent  with  that 


of  the  8(d)  rule.  However,  it  should  be 
noted  that  this  limit  can  be  exceeded  to 
add  designated  chemicals,  mixtiu^s.  and 
categories  of  chemicals,  but  not 
recommended  substances.  Also,  the  50- 
chemical  limit  in  1  year  pertains  only  to 
new  ITC  designations  or 
recommendations.  The  cimiulative  hst 
may  be  much  longer  than  50  chemicals. 

Comment  4.  Identify  each  member 
within  a  category  as  a  distinct  chemical 
and  thus  subject  to  the  50-chemical 
limit. 

Response.  EPA  disagrees  and  *vill 
continue  to  count  a  chemical  category  as 
one  distinct  chemical  entry  for  piuposes 
of  responding  to  ITC  recommendations. 
Section  4(e)(1)(A)  of  TSCA  provides  the 
ITC  with  the  option  of  setting  forth  their 
list  ".  .  .  either  by  individual  substance 
or  mixture  or  by  groups  of  substances  or 
mixtures .  .  .  ." 

As  discussed  in  Unit  V  of  this 
preamble,  OMB,  during  its  review  of  the 
proposed  additional  automatic 
reporting,  suggested  a  numerical  limit  on 
the  number  of  recommended  chemicals, 
mixtures  and  categories  of  chemicals  on 
which  automatic  reporting  would  be 
required  under  sections  8(a)  and  8(d]  in 
any  1  year.  OMB  agreed  to  counting 
each  category  as  one  entry  against  the 
50-chemical  limit  because  this  method  of 
counting  has  been  utilized  previously, 
both  by  the  ITC  and  by  EPA. 

EPA  has  established,  in  this  rule,  a 
process  by  which  persons  may  submit 
requests  for  the  removal  of  specific 
chemicals  within  14  days  after  the  date 
of  publication  of  the  notice  adding  the 
chemical  to  the  section  8(a)  PreUminary 
Assessment  Information  Rule.  In  cases 
where  the  ITC  has  designated  or 
recommended  an  overly  broad  or  ill- 
defined  category,  this  appeal  process 
could  be  utilized. 

All  the  above  comments  and 
responses  apply  also  to  the  amendment 
to  the  Health  and  Safety  Data  Reporting 
rule,  published  elsewhere  in  today's 
Federal  Register. 

V.  Chemical  Limit 

The  Office  of  Management  and  Budget 
(OMB),  during  its  review  of  the 
proposed  rule  under  Executive  Order 
12291  and  the  Paperwork  Reduction  Act 
suggested  that  the  Agency  put  a 
numerical  limit  on  the  number  of 
recommended  substances,  mixtures,  and 
categories  of  chemicals  on  which 
automatic  reporting  would  be  required 
under  sections  8(a)  and  8(d)  in  any  1 
year.  EPA  agreed  to  propose  for  public 
comment  such  a  numerical  limit  since 
EPA's  capacity  for  evaluating 
candidates  for  the  initiation  of  test  rules 
is  limited.  If  that  limit  is  exceeded,  the 
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Agency  will  be  unable  to  proceed  with 
its  evaluation  of  testing  candidates  in  a 
timely  manner.  Further,  with  such  a 
backlog,  information  collected  by  EPA 
under  sections  6(a)  and  8(b)  on  those 
additional  chemicals  may  go  unused. 
This  would  result  in  an  unnecessary 
reporting  burden  for  the  public  and 
would  be  "of  no  practical  utility"  to  the 
Agency,  thus  violating  the  Paperwork 
Reduction  Act's  standards  for 
information  collection. 

Section  4(e)(1)(A)  of  TSCA  permits  the 
rrC  to  designate  for  EPA's  response 
within  1  year  no  more,  than  50  of  its 
recommendations  at  any  one  time.  This 
limit  was  set  by  Congress  in  recognition 
of  the  excessive  burden  that  adding  too 
many  chemicals  would  place  on  both 
EPA  and  the  public.  Thus,  a  limit  of  50 
nC-recommended  substances,  mixtures 
or  categories  per  year  for  automatic 
reporting  under  sections  8(a)  and  8(d) 
appears  to  be  reasonable  and  consistent 
with  the  statutory  intent.  This  limit 
could  be  exceeded  if  necessary  to  obtain 
automatic  reporting  on  all  designated 
chemicals,  but  automatic  reporting  will 
be  required  on  recommended  chemicals 
only  to  the  extent  that  the  total  number 
of  designated  and  non-designated  fTC 
recommendations  does  not  exceed  50  in 
any  year. 

In  the  event  that  the  total  number  of 
rrC-designated  and  non-designated 
recommendations  exceeds  50  in  a  given 
year,  EPA  could  still  require  reporting 
on  all  of  them.  All  of  the  designated 
chemicals  could  be  listed  for  automatic 
reporting.  The  Agency  could  require 
automatic  reporting  on  the 
recommended  chemicals  until  the 
overall  limit  of  50  was  reached:  it  could 
require  reporting  on  the  remainder  by 
notice  and  comment  rulemaking  if  it 
believes  it  can  e^ectively  and  prompdy 
evaluate  the  reported  data. 

EPA  has  included  language  in  S  712.1 
of  this  rude  limiting  automatic  reporting 
to  50  substances,  mixtures,  or  categories 
per  year. 

VL  Who  Must  Report 

Persons  subject  to  the  Preliminary 
Assessment  Information  rule  are 
specified  in  40  CFR  712.20  and  712.25. 
Additional  descriptions  were  published 
in  the  Federal  Register  of  June  22. 1982 
(47  PR  26992). 

Generally,  a  manufacturer  (or  an 
importer)  must  submit  a  Preliminary 
Assessment  Information  Manufacturer's 
Report  (EPA  Form  No.  7710-35)  for  each 
listed  substance  he/she  manufactures.  If 
he/she  manufactures  a  chemical  at  more 
than  one  site,  he/she  would  submit  a 
form  for  each  site. 

A  manufacturer  or  importer  is  exempt 
from  reporting  if  he/she  qualifies  as  a 


small  business  by  meeting  the  following 
two  criteria  during  the  reporting  period: 
Total  annual  parent  company  sales 
below  $40  milhon,  and  total  production 
below  45.400  kilograms  of  the  listed 
chemical  at  this  site.  Also,  companies 
with  total  annual  sales  below  $4  million 
are  exempt  from  reporting  regardless  of 
how  much  of  the  chemical  is 
manufactiu^d.  as  published  in  die 
Federal  Register  of  November  16. 1984 
(49  FR  45425).  The  Agency  will 
periodically  change  the  dollar  values  in 
this  generic  standard,  if  necessary,  to 
reflect  inflation. 

VU.  Release  of  Aggregate  Data 

For  this  amendment,  the  Agency  will 
follow  the  procedures  for  release  of 
aggregate  data  and  exemption  requests 
from  release  of  aggregate  statistics 
described  in  the  Rule  Related  Notice 
published  in  the  Federal  Register  of  June 
13. 1983  (48  FR  27041).  As  described  in 
that  notice,  the  Agency  must  receive  a 
request  for  an  exemption  from  release  of 
aggregate  data  no  later  than  the  end  of 
the  reporting  period. 

Vin.  Economic  Impact 

The  economic  analysis  of  this  rule  is 
based  largely  on  methods  and  data 
developed  for  the  original  section  8(a) 
Preliminary  Assessment  Information 
rule. 

Firms  will  inciu-  Tixed  and  variable 
costs  to  comply  with  this  proposed 
amendment.  Fixed  costs  (costs  of 
becoming  familiar  with  the  regulation 
and  identifying  which  chemicals  to 
report)  are  estimated  at  $617  per  plant 
site.  Variable  costs  (costs  of  completing 
the  form,  certification  requirements,  etc.) 
are  estimated  at  $739  per  report.  These 
estimates  are  higher  than  the  original 
costs  developed  for  the  Final 
Preliminary  Assessment  Information 
Rule.  This  increase  reflects  price 
inflation  (27  percent)  as  measured  by  the 
GNP  Deflator  from  1980  to  the  fourth 
quarter  of  1984. 

The  reporting  burden  expressed  in 
hours  is  estimated  to  be  18  hours  per  site 
(fixed)  and  16  hours  per  report 
(variable). 

The  total  cost  will  be  determined  by 
the  niunber  of  companies  and  plant  sites 
involved.  It  is  assumed  that  only  one 
report  will  be  filled  per  site. 

While  this  amendment  may  cause 
certain  companies  to  inctir  additional 
costs,  it  may  also  reduce  the  costs  to 
others.  For  example,  firms  may  have  to 
incur  the  fixed  costs  ($617)  only  once 
instead  of  twice  (once  for  the  designated 
chemicals  and  once  for  the 
recommended  ones).  Of  course,  they 
will  incur  additional  costs  if  they  have 


to  report  on  the  recommended 
chemicals. 

Small  manufacturers  (those  with 
parent  company  sales  of  $4  million  or 
less,  or  production/importation  of  a 
listed  chemical  of  100,000  pounds  or  less 
at  a  plant  site  and  parent  company  sales 
of  $40  million  or  less)  are  exempt  from 
the  reporting  requirements. 

IX.  Public  Record 

The  public  record  for  this  rulemaking 
is  a  continuation  of  the  record  (OPTS- 
82004)  for  the  Preliminary  Assessment 
Information  rule  published  in  the  June 
22, 1982,  issue  of  the  Federal  Register  (47 
FR  26992).  All  documents,  including  the 
index  to  this  public  record,  are  available 
for  inspection  in  the  OPTS  Reading 
Room  from  8  a.m.  to  4  p.m.  Monday 
through  Friday,  excluding  legal  holidays, 
in  Rm.  E-107.  401  M  St.  SW., 
Washington,  DC  20460.  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this  rule. 

1.  All  comments  on  the  proposed 
amendment 

2.  All  relevant  support  documents  and 
studies. 

3.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  the  Agency  pertaining  to  the 
development  of  this  rule.  (This  does  not 
include  inter-  or  intra-agency 
memoranda  imiess  specifically  noted  in 
the  index  of  the  rulemaking  record.) 

4.  Minutes,  summaries,  or  transcripts 
of  any  public  meetings  held  to  develop 
this  rule. 

5.  Any  factual  information  considered 
by  the  Agency  in  developing  the  rule. 

6.  Reports  Impact  Analysis  for  40  CFR 
Part  712  and  this  rulemaking. 

7.  Tenth  through  Fifteenth  Reports  of 
the  Interagency  Testing  Committee 
(ITC):  Tenth  Report  (47  FR  22585). 
Eleventh  Report  (47  FR  54626),  Twelfth 
Report  (48  FR  24443),  Thirteenth  Report 
(48  FR  55674).  Fourteenth  Report  (49  FR 
22389)  and  Fifteenth  Report  (49  FR 
46931). 

EPA  requests  that,  between  the  date 
of  this  notice  and  the  effective  date  of 
this  rule,  persons  identify  and  report  any 
perceived  errors  or  omissions  in  the 
record. 

X.  Regulatory  Assessment  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  iudge  whether  a  regulation  is 
"major"  and,  therefore,  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  regulation  is  not 
major  because  it  does  not  have  an  effect 
of  $100  million  or  more  on  the  economy. 
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This  amendment  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

This  amendment  will  not  have  a 
significant  economic  impact  on  small 
entities.  Consistent  with  the  purposes  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601  et  seq.,  small  manufacturers  have 
been  defined  and  excluded  from 
manufacturer  reporting  requirements. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  Control  Number  2070- 
0054. 

List  of  Subjects  in  40  CFR  Part  712 

Chemicals,  Environmental  protection, 
and  Reporting  and  recordkeeping 
requirements. 

Dated:  August  20. 1985. 
Le«  M .  Thomas. 

Administrator. 

Therefore,  40  CFR  Part  712  is 
amended  as  follows: 

PART  712— [AMENDED] 

1.  The  authority  citation  for  Part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607. 

2.  In  5  712.1  by  redesignating  the 
existing  text  as  paragraph  (a)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  712.1    Scop*  and  compliance. 

*        •        •        •        * 

(b)  Chemical  substances,  mixtures, 
and  categories  of  substances  or  mixtures 
which  have  been  recommended  by  the 
Interagency  Testing  Committee  for 
testing  consideration  by  the  Agency  but 
not  designated  for  Agency  response 
within  12  months,  will  be  added  to 

§  712.30  using  the  procedure  specified  in 
§  712.30(c)  only  to  the  extent  that  the 
total  number  of  designated  and 
recommended  chemicals  has  not 
exceeded  50  in  any  1  year.  Additional 
recommended  but  not  designated 
chemicals  may  be  added  after  proposal, 
and  consideration  of  public  comment. 

3.  In  S  712.30  by  revising  paragraph  (c) 
to  read  as  follows: 

§  712.30    Chemical  Hats  and  reporting 
pertoda. 

(c)  Chemical  substances,  mixtures, 
and  categories  of  substances  or  mixtures 


that  have  been  added  by  the 
Interagency  Testing  Committee.    • 
established  under  section  4(e)  of  TSCA, 
to  the  section  4(e}  Priority  Ljst,  for 
testing  consideration  by  the  Agency, 
will  be  added  to  this  section  30  days 
after  EPA  issues  for  publication  in  the 
Federal  Register  a  rule  amendment 
listing  these  chemical  substances, 
mixtures  and  categories.  A  Preliminary 
Assessment  Information — 
Manufacturer's  Report  must  be 
submitted  for  each  chemical  substance 
and  mixture  within  60  days  after  the 
effective  date  of  the  listing.  At  the 
discretion  of  the  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances,  a  listed  substance,  mixture 
or  category  may  be  withdrawn,  for  good 
cause,  from  the  rule's  reporting 
requirements  prior  to  the  effective  date. 
Any  information  submitted  showing 
why  a  substance,  mixture  or  category 
should  be  removed  from  the  rule  must  be 
received  by  EPA  within  14  days  after  the 
date  of  publication  of  the  notice  under 
this  paragraph.  If  a  substance,  mixture 
or  category  is  removed,  a  Federal 
Register  notice  announcing  this  decision 
will  be  published  no  later  than  the 
effective  date  of  the  amendment.  Any 
information  submitted  must  be 
addressed  to:  Document  Control  Officer, 
Office  of  Pesticides  and  Toxic 
Substances,  (TS-793).  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington  D.C.  20460,  ATTN:  8(a) 

Auto-rrc. 

***** 

[PR  Doc.  85-20549  Filed  8-27-85;  8:45  am] 
BiLUNO  cooe  esao-so-M 


40  CFR  Part  716 
(OPTS-84010A;  FRL  2881-8<b)] 

Health  and  Safety  Data  Reporting; 
Submission  of  Usts  and  Copies  of 
Health  and  Safety  Studies 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  amends  the 
automatic  reporting  provision  of  the 
Health  and  Safety  Data  Reporting  rule 
under  section  8(d)  of  the  Toxic 
Substances  Control  Act  (TSCA).  The 
amendment  changes  40  CFR  716.18(b)  to 
require,  without  separate  proposal  and 
comment,  reporting  of  unpublished 
health  and  safety  studies  on  chemicals 
recommended  for  testing  consideration 
by  the  Interagency  Testing  Committee 
(ITC)  but  not  designated  for  action  by 
EPA  within  12  months.  Two  other 
amendments  are  also  included.  One 
allows  for  the  removal  of  ITC- 


recommended  chemicals  by  the 
Assistant  Administrator  for  Pesticides 
and  Toxic  Substances  before  the 
effective  date  of  an  amendment  adding 
rrC-recommended  chemcials  to  the 
section  8(d)  rule.  The  other  amendment 
modifies  the  procedures  for  requesting 
reporting  deadline  extensions. 

DATES:  In  accordance  with  40  CFR  23.5 
(50  FR  7271).  this  regulation  shaU  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  Eastern  daylight  time 
on  September  11, 1985.  This  regulation 
shall  become  effective  on  October  11, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  rrS-799).  Offide  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-543,  401  M 
Street  SW.,  Washington.  D.C.  20460.  Toll 
ft-ee:  (800-424-9065).  In  Washington. 
D.C:  (554-1404).  Outside  the  USA: 
(Operator— 202-554-1404). 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA  issued  a  rule  under  section  8(d) 
of  TSCA  (40  CFR  Part  716.  Subpart  A), 
published  in  the  Federal  Register  of 
September  2. 1982  (47  FR  38780).  which 
requires  persons  to  submit  unpublished 
health  and  safety  studies  on  chemicals 
listed  in  §  716.17.  The  Agency  will  use 
the  studies  to  support  its  investigations 
of  the  risks  posed  by  chemicals,  and.  in 
particular,  to  support  its  decisions 
whether  to  require  industry  to  test 
chemicals  under  section  4  of  TSCA 

Persons  who  have  manufactured, 
imported  or  processed;  are 
manufacturing,  importing  or  processing; 
have  proposed  to  manufacture,  import  or 
process;  or  will  propose  to  manufacture, 
import  or  process  the  listed  chemicals 
may  be  subject  to  the  reporting 
requirements  of  the  Health  and  Safety 
Data  Reporting  Rule.  EPA  advises  these 
persons  to  refer  to  40  CFR  Part  716  for 
complete  information  on  required 
submissions. 

The  September  2. 1982  rule  required 
reporting  on  chemicals  recommended 
for  testing  by  the  Interagency  Testing 
Committee  in  its  First  tlmjugh  Fifth 
Reports,  and  on  a  few  other  chemicals 
which  were  being  reviewed  by  EPA  The 
Agency  also  included  in  that  rule  a 
provision  for  automatically  adding  to 
the  rule  chemcials  recommended  for 
testing  by  the  ITC  and  designated  for  12- 
month  Agency  response.  Thus,  very  time 
the  ITC  designates  a  substance  in  one  of 
its  reports,  the  Agency  will 
automatically  add  the  substances  to 
S  716.17(b)  of  the  rule  and  require 
reporting  within  90  days.  Non-ITC 
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chemicals  are  added  to  the  rule  after  a 
notice  of  proposed  amendment  of 
§  71&17  is  published  in  the  Federal 
Register.  There  will  be  a  30-day  public 
comment  period  on  the  notice:  after 
consideration  of  the  comments,  a  fmal 
amendment  will  identify  the  substances 
and  mixtiu«s  added. 

EPA  also  proposed  to  amend  §  716.17 
by  adding  the  chemicals  designated  for 
priority  testing  by  the  ITC  in  its  Sixth 
througli  Tenth  Reports  (47  FR  38780).  On 
March  30, 1983  (48  FR  13178)  the  final 
amendment  adding  these  chemicals  to 
the  rule  was  published  in  the  Federal 
Register. 

Subsequent  to  publication  of  the 
original  6(d]  rule,  the  Agency  has  used 
the  automatic  reporting  provision 
described  above  to  add  chemicals 
designated  by  the  ITC  in  its  Eleventh. 
Twelfth.  Thirteenth.  Fourteenth,  and 
Fifteenth  Reports  (47  FR  54626.  48  FR 
24443.  48  FR  55674.  49  FR  22389,  49  FR 
46931). 

In  addition  to  the  chemicals 
designated  by  the  ITC  in  its  Eleventh 
Report,  the  ITC  also  added  to  its  priority 
list  six  substances  which  it  did  not 
designate  for  EPA  response  widiin  1 
year.  This  was  the  first  time  the  ITC  had 
recommended  substances  without 
designating  them  for  a  12-month 
response  period.  Subsequently,  one 
chemical  recommended  but  not 
designated  for  a  12-month  response  was 
included  in  the  Fourteenth  Report  of  the 
ITC.  Although  the  language  in 
§  716.18(b)  does  not  spec^ically  limit  the 
Agenc>'  to  including  only  designated 
substances,  EPA  proposed  for  public 
comment  an  amendment  requiring  the 
automatic  reporting  on  recommended 
(non-designated)  substances,  as 
published  in  the  Federal  Register  of 
November  19, 1984  (49  FR  45602).  The 
comments  received  on  that  proposed 
rule  are  addressed  in  the  document  cited 
in  Unit  III  of  this  final  rule. 

The  Agency  believes  that  the 
automatic  addition  to  the  section  8(d) 
rule  of  chemical  substances  and 
mixtures  that  are  recommended  but  not 
designated  by  the  ITC  will  benefit  both 
industry  and  EPA  and  will  provide 
valuable  information  to  the  Agency  in  a 
more  timely  manner. 

Elsewhere  in  today's  Federal  Register. 
the  Agency  is  also  promulgating  similar 
automatic  reporting  requirements  for 
non-designated  ITC  recommendations 
under  the  TSCA  section  8(a)  Preliminary 
Assessment  Information  rule.  Under  that 
rule,  persons  are  required  to  report 
general  production,  use,  and  exposure 
information  to  the  Agency  on  chemicals 
listed  in  §  712.30. 


This  rule  was  proposed  in  the  Federal 
Register  of  Novembe'- 19, 1984,  (49  FR 
45598). 

n.  Rationale  for  Automatic  Reporting 

A.  Efficiency 

In  the  past,  the  ITC  has  issued  its 
reports  containing  designated 
substances  on  a  regular  and  predictable 
time  schedule  which  allowed  companies 
to  plan  their  reporting  activities  for 
certain  times  of  the  year.  Similarly,  EPA 
plans  resource  allocations  for  tlie 
processii^g  and  analysis  of  these  reports 
when  they  are  received. 

When  non-designated  chemicals  are 
included  in  ITC  reports  along  with 
designated  chemicals,  reporting  by 
companies  to  the  Agency  will  not  occur 
at  the  same  time  if  EPA  proposes 
reporting  requirements  for  the  non- 
designated  substances,  receives 
comment,  and  then  promulgates  a 
separate  rule  amendment  adding  these 
chemicals.  That  is,  at  the  time  the  ITC 
issued  a  report,  the  Agency  would 
simultaneously  add  the  designated 
chemicals  to  the  final  8(d]  nde.  but  only 
propose  the  non-designated  chemicals 
for  reporting.  Thus,  for  one  ITC  report 
which  contained  both  designated  and 
non-designated  chemicals,  industry  has 
been  required  to  report  at  two  different 
times,  coincident  with  the  ITC  report 
publication  for  the  designated  chemicals 
and  later  for  the  non-designated 
chemicals.  Some  companies  may  not 
have  searched  for  studies  on  non- 
designated  chemicals  at  the  time  the  ITC 
recommended  them  because  there  was  a 
chance  that  the  Agency  might  never 
require  reporting  on  them.  Assuming 
that  the  ITC  continued  to  recommend 
designated  and  non-designated 
chemicals  twice  a  year,  industry  would 
have  to  plan  for  four  file  searches  and 
reporting  periods  per  year. 

The  ITC's  Tenth  and  Eleventh  Reports 
(47  FR  22585  and  47  FR  54626)  have 
already  produced  a  situation  of  separate 
reporting  on  both  non-designated  and 
designated  substances  from  the  same 
category.  While  not  a  case  of 
simultaneous  listing  by  the  FTC  of 
related  designated  and  non-designated 
chemicals,  this  example  is  illustrative  of 
the  potential  impacts  of  separate 
reporting  schedules  for  two  related 
chemicals  or  groups  of  chemicals.  In  its 
Tenth  Report,  the  ITC  designated  1,2,4- 
trimethylbenzene,  while  in  its  Eleventh 
Report  the  ITC  recommended  but  did 
not  designate  mixed  trimethyl-benzenes, 
1,2.3-trimethylbenzene,  and  1,3,5- 
trimethylbenzene.  The  section  8(d) 
reporting  requirement  for  1,2,4- 
trimetbylbenzene  became  effective  on 
March  30, 1983  (48  FR  13178)  while  that 


for  the  other  non-designated 
trimethylbenzene  became  effective  on 
January  IS.  1984  (49  FR  1696).  Of  the 
three  domestic  manufacturers  of  these 
substances  (as  determined  from  the 
TSCA  Inventory),  one  manufacturer 
produced  three  of  the  substances  (one 
designated  and  two  non-designated),  the 
second  con^)8ny  manufactured  two  of 
the  substances  (one  designated  and  one 
non-designated),  and  the  remaining 
manufacturer  produced  only  the 
designated  member.  Thus,  for  the  first 
two  companies,  reporting  at  different 
times  of  the  year  eliminated  the 
efficiencies  of  reporting  on  the 
designated  and  non-designated 
substances  at  the  same  time,  as  will  be 
facilitated  by  this  rule. 

Furthermore,  the  Agency  believes  that 
requiring  automatic  reporting  on  ITC 
non-designated  chemicals  is  justified 
from  an  efficiency  (resource)  standpoint 
for  both  Government  and  industry. 
Respondents  to  the  section  8(d)  rule 
generally  consist  of  a  core  group  of 
companies  that  are  large  and  are 
actively  engaged  in  testing  the 
chemicals  they  manufacture  or  process. 
Also,  many  of  these  companies  have 
established  procedures  for  responding  to 
future  additions  of  chemicals  to  the  rule 
which  usually  occurs  twice  per  year, 
approximately  May  and  November.  EPA 
believes  that  it  would  be  less  efficient 
for  such  companies  to  conduct  four  file 
searches  per  year  instead  of  the  two 
under  the  automatic  provision.  As  will 
be  discussed  below,  EPA  would  prefer 
not  to  promulgate  each  section  6(d) 
amendment  for  non-designated 
chemicals  long  after  receipt  of  the  ITC 
report  because  of  the  long  delay  in 
receiving  studies  essential  to  its 
assessment  process. 

B.  Concurrent  Analysis 

In  some  cases,  the  Agency  will  be 
considering  designated  and  non- 
designated  members  of  a  category 
concurrently.  When  the  Agency  is 
evaluating  data  on  these  related 
substances  it  will  need  information  on 
all  of  the  substances,  whether  or  not 
they  have  been  designated  by  the  ITC. 
The  Agency  believes  that  it  would  be 
inefficient  to  conduct  separate  testing 
needs,  evaluations  and  rulemakings  on 
different  chemically  related  substances 
that  in  all  likelihood  pose  similar  testing 
issues.  Therefore,  to  make  the  best  use 
of  its  resources,  EPA  prefers  to  consider 
designated  and  non-designated 
substances  together.  Simultaneous 
reporting  on  designated  and  non- 
designated  chemicals  recommended  in 
the  same  ITC  Report  will  facilitate  this. 
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C.  Opportunity  for  Withdrawing 
Chemicals 

Although  this  regulation  does  not 
provide  for  notice  and  comment  on  the 
addition  of  ITC-recommended  chemicals 
to  the  rule,  it  will  amend  the  rule  to 
allow  persons  to  submit  requests  for  the 
removal  of  specific  chemicals.  A  person 
choosing  to  submit  a  request  for  the 
removal  of  a  chemical  added  through 
the  automatic  mechanism  should 
promptly  submit  to  the  Agency  his  or 
her  reasons  for  that  removal.  The 
chemical  may  then  be  withdrawn  from 
the  rule  at  the  Agency's  discretion,  for 
good  cause.  The  Agency  will  issue  a  rule 
amendment  for  publication  in  the 
Federal  Register  when  withdrawing  a 
chemical  from  the  rule.  This  amendment 
will  remove  the  chemical  from  the 
reporting  requirements  of  the  rule  and 
provide  the  reasons  for  that  removal. 

Some  possible  reasons  for  removal 
could  include:  (1)  The  chemical  is  no 
longer  manufactured  and  has  not  been 
for  the  last  5  years;  (2)  it  is  used  entirely 
as  a  food,  drug,  or  pesticide;  or  (3)  some 
other  factor  exists  that  would  clearly 
warrant  the  removal  of  the  chemical 
from  the  rule.  Any  information 
submitted  must  be  received  by  EPA 
within  14  days  after  the  date  of 
publication  in  the  Federal  Register  of  the 
amendment  adding  the  chemical  to  the 
8(d)  rule.  Based  on  the  submitted 
information,  the  Assistant  Administrator 
fur  Pesticides  and  Toxic  Substances 
cold  revoke  the  reporting  requirement 
for  that  chemical  at  his  or  her  discretion. 
If  a  chemical  is  removed,  a  Federal 
Register  notice  announcing  this  decision 
will  be  published  no  later  than  the 
effective  date  of  the  amendment.  This 
notice  will  explain  why  the  chemical 
•  was  removed. 

Further,  because  of  the  ITC's  chemical 
selection  process,  there  is  little 
likelihood  that  a  chemical  will  be 
recommended  for  testing  that  is  no 
longer  manufactured  or  imported,  or  has 
not  been  for  many  years,  or  is 
manufactured  solely  for  use  as  a 
pesticide,  food  or  drug.  Thus,  the 
necessity  of  removing  chemicals  from 
the  rule  for  any  of  the  above  reasons 
will  be  extremely  remote. 

In  conclusion,  EPA  believes  that 
amending  the  section  8(d)  rule  to 
provide  for  automatic  reporting  on 
chemicals  recommended  but  not 
designated  by  the  ITC: 

1.  Will  lead  to  an  improved  system  of 
gathering  information  needed  to 
evaluate  such  recommendations  and  the 
risks  posed  by  those  chemicals. 

2.  Will  reduce  reporting  costs  for 
industry  and  processing  costs  for  the 
Agrncy. 


3.  Will  still  permit  subject  companies 
the  opportunity  to  convince  the  Agency 
that  reporting  on  particular  chemicals 
may  not  be  necessary. 

III.  Public  Comment 

The  comments  received  on  the 
amendment  to  the  TSCA  section  8{a) 
Preliminary  Assessment  Information 
Rule  (PAIR)  to  require  automatic 
reporting  on  chemicals  recommended  by 
the  ITC,  but  not  designated  for  action  by 
EPA  within  12  months,  apply  also  to  this 
rule  and  are  discussed  in  the  notice  to 
amend  the  PAIR  rule,  found  elsewhere 
in  today's  Federal  Register. 

IV.  Chemical  Limit 

The  Office  of  Management  and  Budget 
(OMB)  during  its  review  of  the  proposed 
rule  under  Executive  Order  12291  and 
the  Paperwork  Reduction  Act.  suggested 
that  the  Agency  put  a  numerical  limit  on 
the  number  of  recommended  substances, 
mixtures  and  categories  of  chemicals 
that  would  be  subject  to  automatic 
reporting  under  sections  8(a)  and  8(d)  in 
any  one  year.  EPA  agreed  to  propose  for 
public  comment  such  a  numerical  limit 
since  EPA's  capacity  for  evaluating 
candidates  for  the  initiation  of  test  rules 
is  limited.  If  that  limit  is  exceeded,  the 
Agency  will  be  unable  to  proceed  with 
its  evaluation  of  testing  candidates  in  a 
timely  manner.  Further,  with  such  a 
backlog,  information  collected  by  EPA 
under  sections  8(a)  and  8(d]  on  those 
additional  chemicals  may  go  unused. 
This  would  result  in  an  unnecessary 
reporting  burden  for  the  public  and 
would  be  "of  no  practical  utility"  to  the 
Agency,  thus  violating  the  Paperwork 
Reduction  Act's  standards  for 
information  collection. 

Section  4(e)(1)(A)  of  TSCA  permits  the 
ITC  to  designate  for  EPA's  response 
within  1  year  no  more  than  50  of  its 
recommendations  at  any  one  time.  This 
limit  was  set  by  Congress  in  recognition 
of  the  excessive  burden  that  adding  too 
many  chemicals  would  place  on  both 
EPA  and  the  public.  Thus,  a  limit  of  50 
ITC-recommended  substances,  mixtures 
or  categories  per  year  for  automatic 
reporting  under  sections  8(a)  and  8(d) 
appears  to  be  reasonable  and  consistent 
with  the  statutory  intent.  This  limit 
could  be  exceeded  if  necessary  to  obtain 
automatic  reporting  on  all  designated 
chemicals,  but  automatic  reporting  will 
be  required  on  recommended  chemicals 
only  to  the  extent  that  the  total  number 
of  designated  and  non-designated  ITC 
recommendations  does  not  exceed  50  in 
any  year. 

In  the  event  that  the  total  number  of 
rrC-designated  and  non-designated 
recommendations  exceeds  50  in  a  given 
year.  EPA  could  still  require  reporting 


on  all  of  them.  All  of  the  designated 
chemicals  could  be  listed  for  automatic 
reporting.  The  Agency  could  require 
automatic  reporting  on  the 
recommended  chemicals  until  the 
overall  limit  of  50  was  reached;  it  could 
require  reporting  on  the  remainder  by 
notice  and  comment  rulemaking  if  it 
believes  it  can  effectively  and  promptly 
evaluate  the  reported  data. 

EPA  has  included  language  in  t  716.1 
of  this  rule  limiting  the  number  of 
chemicals  subject  to  automatic 
reporting. 

V.  Additional  Amendment 

The  Agency  is  also  amending  the 
section  8(d)  rule  by  modifying 
S  716.14(c).  This  section  pro\ndes  for 
extensions  to  reporting  deadlines.  The 
section  has  been  changed  to  require  diat 
extension  requests  must  be  postmarked 
on  or  before  40  days  after  the  effective 
date  of  the  listing  of  a  chemical  in 
S  716.17.  EPA  believes  that  this  change 
is  needed  so  that  EPA  will  have 
adequate  time  to  process  the  requests 
and  notify  the  requester  of  the  Agency's 
decision.  Also,  the  extension  requests 
must  be  addressed  to  the  Office 
Director,  Office  of  Toxic  Substances, 
who  will  grant  or  deny  the  requests. 

VI.  Who  Must  Report 

Persons  subject  to  the  section  8(d) 
Health  and  Safety-  Data  Reporting  rule 
are  specified  in  40  CFR  716.4(b). 
Additional  descriptions  were  published 
in  the  Federal  Register  of  September  2. 
1982  (47  FR  38780). 

Generally,  a  person  who 
manufactures  or  processes  a  chemical  or 
designated  mixture  listed  in  §  716.17  at 
the  time  it  is  fisted,  or  who  has  done  so 
during  the  previous  10  years,  must 
comply  wiUi  this  rule. 

Vn.  Confidentiality 

Health  and  safety  information  about  a 
chemical  that  has  been  offered  for 
commercial  distribution  or  is  subject  to 
testing  under  section  4  or  notice  under 
section  5  can  be  withheld  from 
disclosure  only  if  certain  criteria  are 
met.  EPA  advises  persons  wishing  to 
assert  a  business  confidentiality  daim 
on  any  part  of  the  submitted  material  to 
refer  to  40  CFR  Part  716. 

Vin.  Economic  Impact 

Companies  that  may  be  subject  to  this 
rule  must  perform  a  number  of  functions 
to  determine  whether  in  fact  they  are  in 
possession  of  studies  and  to  provide 
them  to  EPA.  Once  the  firm  determines 
whether  it  is  subject  to  the  rule,  it  must 
conduct  a  file  search  to  determine  what 
if  any.  studies  are  in  its  possession. 
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When  studies  are  located,  costs  will  be 
incurred  to  copy  the  studies,  make  lists 
of  studies  in  progress  or  known  to  but 
not  in  the  possession  of  the  respondent, 
and  to  review  the  studies  for 
confidential  information. 

The  basic  methodology  used  in  this 
analysis  is  the  same  as  that  used  in  the 
"Reports  Impact  Analysis  for  the  Health 
and  Safety  Data  Reporting  Rule,  Office 
of  Toxic  Substances.  EPA,  September 
1982."  Assumptions  regarding  the 
number  and  length  of  reports  submitted 
per  8(d)  reporting  rule  are  based  on  data 
from  previous  8(d)  rule  submissions. 
Hourly  wage  rates  used  to  develop  the 
cost  estimates  were  updated  to  fourth 
quarter  1984  levels  based  on  an 
adjustment  using  the  GNP  price  deflator. 

The  exact  cost  for  each  amendment 
(adding  chemicals  to  the  list  of  those 
which  require  reporting)  will  depend  on 
the  number  of  chemicals  being  added, 
and  the  number  of  manufacturers  and 
plant  sites  involved.  The  steps 
performed  by  each  company  (to  comply 
with  the  rule)  and  their  unit  costs  per 
firm  are  estimated  to  be: 

Initial  corporate  review S152 

File  search 669 

Title  listing - 19 

Photocopying 113 

Managerial  review 838 

Ongoing  reporting 304 

Total - 2.093 


While  this  proposed  amendment  to 
the  rule  may  impose  additional  reporting 
costs  on  companies,  it  may  also  reduce 
the  total  cost  to  some  others.  For 
example,  a  firm  could  do  a  file  search  at 
the  same  time  for  both  the  designated 
and  the  recommended  chemicals  at  the 
same  cost  as  for  a  search  done  for  the 
designated  chemicals  only.  Of  course 
the  company  will  incur  additional 
reporting  costs  if  they  have  data  on  the 
recommended  chemicals. 

EPA  does  not  expect  that  the 
proposed  amendment  will  result  in  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  In  a  study 
of  submitters  reporting  under  the  model 
8(d)  rule,  it  was  found  that  only  one  of 
over  30  reporting  companies  was  below 
$100  million  in  sales.  It  is  expected  that 
the  proposed  amendment  will  not  affect 
this  distribution. 

IX.  Public  Record 

EPA  has  established  a  public  record 
(docket  number  OPTS-84010)  for  this 
rulemaking  document  which,  along  with 
a  complete  index,  is  available  for 
inspection  in  Rm.  E-107, 401  M  Street 
SW.,  Washington.  D.C..  20460.  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 


except  legal  holidays.  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this  rule. 
The  record  includes  the  following 
categories  of  information. 

1.  Health  and  Safety  Study  Reporting 
Regulations  (40  CFR  Part  716).  Public 
Record.  Docket  No.  084003. 

2.  Reports  Impact  Analysis  for  40  CFR 
Part  716  and  this  rulemaking. 

3.  Tenth  through  Fifteenth  Reports  of 
the  Intergency  Testing  Committee  (ITC); 
Tenth  Report  (47  FR  22585).  Eleventh 
Report  (47  FR  54626).  Twelfth  Report  (48 
FR  24443).  Thirteenth  Report  (48  FR 
55674),  Fourteenth  Report  (49  FR  22389). 
and  Fifteenth  Report  (49  FR  46931). 

EPA  requests  that,  between  the  date 
of  this  notice  and  the  effective  date  of 
this  rule,  persons  identify  and  report  any 
perceived  errors  or  omissions  in  the 
record. 

X.  Regulatory  Assessment  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  these  amendments  are 
not  major  because  they  do  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  are  expected  to  decrease 
the  annual  cost  of  compliance.  They  do 
not  have  a  significant  effect  on 
competition,  cost,  or  prices. 

These  amendments  were  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  Executive 
Order  12291. 

B.  Regulatory  Flexibility  Act 

These  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
They  do  not  affect  the  size  of  the 
potential  universe  of  respondents.  The 
effects  on  small  entities  of  reporting 
under  the  section  8(d)  rule  were 
discussed  in  the  preamble  to  the 
September  2, 1982  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  control  number  2070- 
0004. 

List  of  Subjects  in  40  CFR  Part  716 

Chemicals,  Health  and  safety, 
Environmental  protection.  Hazardous 
substances,  Recordkeeping  and 
reporting  requirements. 


Dated:  August  20, 1985. 
Lee  M.  Thomas. 

Administrator. 

Therefore,  40  CFR  Part  716  is 
amended  as  follows: 

PART  716— [AMENDED] 

1.  The  authority  citation  for  Part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607. 

2.  In  9  716.1  by  redesignating  existing 
paragraph  (b)  as  paragraph  (c)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  716.1    Scope  and  compliance. 

***** 

(b)  Chemical  substances,  mixtures, 
and  categories  of  chemicals,  which  have 
been  recommended  by  the  Interagency 
Testing  Committee  for  testing 
consideration  by  the  Agency  but  not 
designated  for  Agency  response  within 
12  months,  will  be  added  to  §  716.17  as 
specified  in  §  716.18(b)  only  to  the 
extent  that  the  total  number  of 
designated  and  recommended 
substances,  mixtures  and  categories  of 
chemicals  has  not  exceeded  50  in  any  1 
year.  Additional  recommended  but  not 
designated  chemicals  may  be  added 
after  proposal,  and  consideration  of 
public  comment. 
***** 

3.  In  §  716.14,  by  revising  paragraph 
(c)  to  read  as  follows: 

§  716.14    Reporting  schedule. 

***** 

(c)  Respondents  who  cannot  meet  a 
deadline  under  this  section  may  apply 
for  a  reasonable  extension  of  time. 
Requests  for  extensions  must  be 
addressed  to:  Director,  Office  of  Toxic 
Substances  (TS-792),  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  D.C.  20460,  Attn:  Section 
8(d)  extension.  Extension  requests  must 
be  postmarked  on  or  before  40  days 
after  the  effective  date  of  the  listing  of  a 
substance  or  mixture  in  S  716.17.  The 
Office  Director  will  grant  or  deny 
extension  requests. 

4.  In  §  716.18,  by  revising  paragraph 
(b),  and  adding  paragraph  (c)  to  read  as 
follows: 

§  716.18    Additions  to  lists  of  chemicals 
and  mixtures  to  which  this  subpart  applies. 

***** 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  chemical  substances, 
mixtures  and  categories  of  chemicals 
that  have  been  added  to  the  TSCA 
section  4(e)  Priority  List  by  the 
Interagency  Testing  Committee, 
established  under  section  4  of  TSCA, 
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will  be  added  to  S  716.17  30  days  after 
publication  of  a  notice  to  that  effect  in 
the  Federal  Register. 

(c)  Prior  to  the  effective  date  of  an 
amendment  under  paragraph  (b)  of  this 
section,  the  Assistant  Administrator  for 
Pesticides  and  Toxic  Substances  may 
for  good  cause  withdraw  a  chemical 
substance,  mixture  or  category  of 
chemicals  from  §  716.17.  Any 
information  submitted  showing  why  a 
chemical  should  be  withdrawn  from 
§  716.17  must  be  received  by  EPA  within 
14  days  after  the  date  of  publication  of 
the  notice  under  paragraph  (b)  of  this 
section.  If  a  chemical  substance,  mixture 
or  category  of  chemicals  is  withdrawn,  a 
Federal  Register  notice  announcing  this 
decision  will  be  published  no  later  than 
the  effective  date  of  the  amendment 
under  paragraph  (b)  of  this  section.  Any 
information  submitted  must  be 
addressed  to:  Document  Control  Officer, 
Office  of  Pesticides  and  Toxic 
Substances.  (TS-793),  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  D.C.  20460,  ATTN:  8{d) 
Auto-ITC. 

|FR  Doc.  85-20548  Filed  8-27-85:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

ICC  Docket  No.  79-184;  FCC  85-456 J 

Authorization  of  CC  Facilities  To  Meet 
North  Atlantic  Telecommunications 
Needs  During  the  1985-1995  Period 

AGENCY:  Federal  Communications 

Commission. 

action:  Report  and  order. 

summary:  This  report  and  order  sets 
forth  the  Commission's  policy  for  the 
distribution  of  circuits  among  available 
North  Atlantic  facilities  during  the  1986- 
1991  period.  The  policy  adopted  by  the 
Commission  specifies  that  no 
distribution  guidelines  are  imposed  on 
circuits  used  for  the  provision  of  record 
services,  circuits  used  by  new  entrants 
for  the  provision  of  any  service  and 
circuits  used  to  provide  international 
message  telephone  service  by  any 
carriers  other  than  AT&T.  AT&T  is 
permitted,  but  not  required,  during  the 
1986-1988  period  to  increase,  without 
de-loading  either  transmission  medium, 
the  number  of  its  message  telephone  and 
800  Service-Overseas  circuits  it  places 
on  either  cable  or  satellite  facilities  by  2 
percent  per  year  up  to  a  limit  of  placing 
60  percent  of  such  circuits  on  either 
transmission  medium.  The  Commission 


will  review,  prior  to  year-end  1988.  the 
loading  guidelines  for  AT&T  to 
determine  what,  if  any.  methodology 
should  be  utilised  after  1988. 
EFFECTIVE  DATE:  August  28.  1985. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street.,  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Gosse,  International  Policy 
Division.  Common  Carrier  Bureau. 
Federal  Communications  Commission. 
Washington.  DC  20554.  (202)  632-4047. 
SUPPt^MENTARY  INFORMATION:  The 
second  notice  of  proposed  ftilemaking  in 
this  proceeding  was  published  on  May  6. 
1985.  (50  FR 19050).  The  third  notice  of 
inquiry  was  published  in  August  9. 1984 
(49  FR  31926). 

Second  Report  and  Order 

In  the  matter  of  inquiry  into  the  policies  to 
be  followed  in  the  authorization  of  Common 
Carrier  Facilities  to  meet  North  Atlantic 
telecommunications  needs  during  the  1985- 
1995  period.  CC  Docket  No.  79-184. 

Adopted:  August  7, 1965.  Released:  August 
22, 1985. 

By  the  Commission. 
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I.  Introduction 

1.  On  April  22, 1985.  we  released  a 
Second  Notice  of  Proposed  Rulemaking 
(NPRM)  in  this  proceeding  setting  forth 
our  tentative  conclusions  regarding  the 
loading  of  satellite  and  submarine  cable 
facilities  used  for  the  provision  of 
international  services  in  the  North 
Atlantic  region  during  the  198&-1991 


period.  •  In  response  to  our  NPRM.  we 
have  received  comments  from  the 
American  Telephone  and  Telegraph 
Company  (AT&T),  the  Communications 
Satellite  Corporation  (Comsat).  GTE 
Sprint  Communications  Corporation 
(GTE  Sprint),  Hawaiian  Telephone 
Company  (Hawaiian).  ITT  World 
Communications  Inc.  (ITTWC).  MCI 
International.  Inc.  (MCII).  RCA  Global 
Communications.  Inc.  (RCAGC). 
Satellite  Business  Systems  (BBS).  The 
Western  Union  Telegraph  Company 
(WUT).  Fedex  International 
Transmission  Corporation  (Fedex).  the 
National  Telecommunications  and 

formation  Administration  (NTIA)  and 
/\eronautical  Radio.  Inc.  (ARINC).* 
Reply  comments  were  filed  by  AT&T. 
Comsat  GTE  Sprint  and  NTIA. 

2.  In  this  Report  and  Order  we  affirm, 
in  part,  the  tentative  conclusions 
presented  in  the  NPRM  regarding  the 
loading  of  facilities  used  for  the 
provision  of  international  services  in  the 
North  Atlantic  region  for  the  1986-1991 
period  between  the  United  States  and 
the  CEPT  entities.'  Specifically,  we 
conclude  that  circuits  used  for  the 
provision  of  international  record 
services,  circuits  used  by  new 
entrants, and  circuits  used  to  provide 
message  telephone  service  by  all 
international  carriers  other  than  AT&T 
should  not  be  subjected  to  circuit 
distribution  guidelines  or  loading 
requirements.  We  further  conclude  that 
AT&T  should  be  permitted,  but  not 
required,  to  increase  the  number  of 
message  telephone  circuits  it  places  on 
either  cable  or  satellite  facilities  by  2 
percent  per  year  for  three  years  (1986- 
1988).  Prior  to  the  end  of  this  three  year 
period  we  will  review  the  loading 
question  to  determine  what,  if  any. 


■  Inquiry  into  the  Policies  to  be  followed  io  tlie 
Authorization  of  Common  Carrier  Facilities  to  Meet 
North  Atlantic  Telec^ommunication  Needs  During 

the  1965-1995  Period.  FCC  85-176, FCC 

-^1985).  We  had  previously  adopted  a  Notice 


of  Inquiry  on  this  matter  as  well.  FCC  84-351. 
released  August  3. 1984. 

•  ARI.NC  is  a  joint  venture  of  the  U.S.  atr 
transport  industry  organized  for  the  purpose  of 
providing  the  cofiununicabons  requimaeDis  of  its 
member  airlines  on  a  not-for-profit  basia. 

'  CEPT  is  the  Conference  Europeenne  des 
Administrations  des  Postes  et  des 
Telecommunications,  an  organization  of  the  postal 
and  telecommunications  entities  of  26  European 
nations.  Because  the  provision  of  intemationai 
services  is  a  (oint  undertaking  between  sovereign 
states  or  their  carriers,  the  development  of  loadu^ 
guidelines  for  the  1986-1991  period  has  t>een  the 
Euh>ect  of  much  discussion  m  recent  meetings  of  the 
North  Atlantic  Consultative  Process.  The  i epulis  of 
the  Working  Group  (January.  1985)  and  Senior  Level 
(May.  1985)  meeUngs  have  been  included  in  tlie 
docket,  and  the  ■•■icws  and  requirements  of  our 
foreign  partners  have  been  considered  throughout 
this  proceeding- 
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methodology  should  be  utilized  after 
1^33  in  the  North  Atlantic  region  for 
circuits  used  by  AT&T  to  provide  IMTS. 
Below  we:  (a)  Summarize  the  Third 
Notice  of  Inquiry  and  the  Hlings 
submitted  therein;  (b)  describe  the 
Second  Notice  of  Proposed  Rulemaking: 
(c)  outline  the  conmients  and  reply 
comments  filed  in  response  to  the 
Second  Notice  of  Proposed  Rulemaking; 
and  (d)  present  the  views  of  the  CEPT 
entities.  We  thereafter  analyze  the 
record  and  reach  the  conclusions 
indicated  above. 

A.  Third  Notice  of  Inquiry 

3.  We  initiated  this  proceeding  on 
August  3, 1984  with  the  release  of  our 
Third  Notice  of  Inquiiy  (NOI).  We  there 
noted  that  the  circuit  distribution 
guidelines  currently  in  force  for  the 
North  Atlantic  region  were  developed  in 
Docket  No.  18875.*  Under  these 
guidelines,  AT&T  is  generally  required 
to  distribute  circuits  used  for  the 
provision  of  U.S.-CEPT  message 
telephone  service  in  accordance  with 
the  balanced  loading 
methodology.*  Circuits  used  for  the 
provision  of  U.S.-CEPT  record  services 
[e.g.  leased-channel,  telex,  public 
message.  Datel,  etc.)  are  not  subject  to 
any  distribution  guidelines.  Because  the 
current  guidelines  extend  only  until  the 
end  of  1985,  we  indicated  in  the  NOI 
that  there  was  a  need  to  develop  circuit 
distribution  guidelines  for  the  post-igd5 
period  at  this  time. 

4.  In  our  NOI  we  identified  essentially 
three  policy  options  we  could  follow  in 
fashioning  circuit  distribution  guidelines 
for  the  1986-1991  period  and  requested 
interested  persons  to  comment  on  these 
options.  The  first  such  option  was  to 
continue  to  use  the  balanced  loading 
methodology  as  the  basis  for  circuit 
distribution  guidelines.  The  second 
option  identified  was  to  remove 
ourselves  immediately  from  circuit 
distribution  decisions,  leaving  the 
matter  entirely  to  the  discretion  of  the 
U.S.  carriers  and  their  CEPT 
correspondents.  The  third  option  we 


♦See  Future  Licensing  of  Overseas 
Communications  Facilities,  73  FCC  2d  326  (1979). 
See  also  Overseas  Communications  71  FCC  2d  71 
(1979). 

*The  balanced  routing  (or  t>alanced  loading) 
methodology  distributes  circuits  among  facilities 
with  unused  capacity  in  a  manner  which,  to  the 
extent  possible,  seeks  to  place  equal  numbers  of 
circuits  on  all  transmission  systems  between  the 
United  States  and  a  given  country.  When  one  cable 
or  satellite  transmission  system  reaches  the  limit  of 
its  capacity,  it  falls  out  of  the  loading  pattern  and 
subsequent  growth  traffic  is  equally  distributed 
among  the  remaining  facilities  with  unused 
capacity.  When  a  new  satellite  or  cable  facility  is 
introduced  into  service,  all  additional  growth 
circuits  are  placed  on  that  facility  until  it  carries  as 
many  circuits  as  the  other  balanced  systems. 


identified  was  to  develop  new  circuit 
distribution  guidelines  based  on  a 
methodology  which  would  increase 
carrier  flexibility  and  discretion  and 
reduce  Commission  involvement  in 
loading  decisions,  but  which  would 
allow  us  to  retain  sufficient  authority  to 
assure  that  user  interests  were 
protected. 

5.  In  response  to  the  NOI  pleadings 
were  submitted  by  AT&T.  Comsat,  GTE 
Service  Corporation  (on  behalf  of 
Hawaiian),  GTE  Sprint.  ITTWC, 
RCAGC,  TRT  Telecommunications 
Corporation,  NTIA,  ARINC  and  SBS. 
These  parties  generally  favored 
continuing  the  exemption  from  loading 
guidelines  for  suppliers  of  record 
services,  new  entrants  and  suppliers  of 
international  message  toll  service  other 
than  AT&T.  As  to  a  methodology  for 
AT&Ts  international  message  telephone 
service  (INfTS).  Comsat  argued  in  favor 
of  continuing  a  balanced  loading 
approach,  AT&T  argued  in  favor  of  a 
more  flexible  approach  which  would 
permit  it  to  place  approximately  85 
percent  of  all  traffic  growth  on  cable, 
and  most  other  carriers  advocated  a 
middle  course:  moving  away  from 
balanced  loading  and  permitting  AT&T 
some  additional  flexibility.* 

B.  Second  Notice  of  Proposed 
Rulemaking 

6.  In  the  NPRM  we  stated  that  it  is  our 
goal  to  rely  on  market  forces  to  establish 
the  optimal  mix  of  services,  rates  and 
facilities.  We  also  stated  that  market 
forces  could  be  employed  to  encourage 
the  efficient  use  of  existing  facilities  and 
the  development  and  deployment  of  the 


*  AT&Ts  approach  would  permit  it  to  load  traffic 
growth  on  cable  in  a  manner  to  increase  total  traffic 
carried  on  cable  facilities  by  three  percent  per  year 
for  four  years.  At  the  end  of  the  four  year  period. 
Commission  involvement  in  loading  decisions 
would  terminate.  In  comparison  to  AT&Ts 
approach,  the  other  proposals,  except  for  Comsat's 
request  to  retain  balanced  loading  and  ^4nA's 
proposal  to  implement  a  cost  based  methodology 
derived  from  comparing  cable  and  satellite  revenue 
requirements,  generally  called  for  a  lower 
percentage  of  total  traffic  being  routed  over  cable 
facilities  and  a  longer  period  of  Commission 
oversight.  The  basis  for  these  phase-in  proposals  by 
the  other  interested  parties  is  their  concern  over  the 
availability  of  cable  circuits  for  their  use  and  the 
level  of  satellite  usage  charges  if  AT&T  could  freely 
load  its  traHic  on  cable  facilities. 

In  a  joint  submission  to  the  lanuary  S-11. 1985 
meeting  of  the  North  Atlantic  Consultative  Working 
Group.  AT&T  and  Comsat  proposed  a  more  broadly 
stated  version  of  the  AT&T  circuit  distribution 
proposal.  They  proposed  that  AT&T  be  permitted, 
but  not  required,  to  increase  the  number  of  U.S.- 
CEPT  message  telephone  circuits  it  places  on  either 
cable  or  satellite  facilities  by  an  agreed-lo  percent 
per  year  up  to  placing  a  maximum  of  60  percent  of 
such  circuits  on  either  transmission  medium. 
Neither  the  annual  percentage  increase  which 
should  be  allowed  nor  the  period  of  years  over 
which  such  guidelines  should  extend  were 
addressed  in  the  joint  submission. 


most  efficient  facilities  in  the  future.  We 
recognized,  however,  that  the  market  is 
not  now  sufficiently  competitive  and 
that  certain  facility  biases  presently 
exist.  We  therefore  tentatively 
concluded  that  it  would  not  serve  the 
public  interest  to  remove  ourselves 
immediately  from  circuit  distribution 
decisions  with  respect  to  all  circuits. 

7.  In  the  NPRM  we  indicated  that  the 
three  loading  methodologies  identified 
in  the  Notice  of  Inquiry — balanced 
loading,  immediate  removal  and 
increased  nexibility— could  be 
considered  for  the  four  types  gf  circuit 
use — record  services;  record  or  voice 
services  provided  by  new  entrants, 
voice  services  provided  by  all  carriers 
other  than  AT&T  and  IMTS  provided  by 
AT&T.  In  considering  these 
methodologies  for  these  circuit  uses  we 
indicated  that  where  a  market 
mechanism  existed  or  where  the  relative 
number  of  circuits  involved  was  not 
great  our  inclination  would  be  to  give 
carriers  absolute  flexibility  and  not  to 
impose  any  loading  requirements.  Of 
course,  where  market  forces  would  not 
act  to  produce  the  most  efficient  mix 
and  use  of  facilities,  we  would  prescribe 
guidelines.  We  indicated  our  particular 
concern  that  AT&Ts  preference  for 
cables,  as  a  cable  equipment 
manufacturer  and  rate  base  regulated 
carrier,  could  lead  that  carrier  to  employ 
cable  facilities  even  if  satellite  facilities 
were  more  cost  effective.  We  also 
estimated  the  impact  on  Comsat  and 
INTELSAT  of  each  loading  proposal 
(employing  an  IMTS  traffic  forecast 
supplied  by  AT&T), 'analyzed  the 
market  and  reached  certain  tentative 
conclusions. 

8.  Record  Services.  With  respect  to 
circuits  used  for  the  provision  of  U.S.- 
CEPT  record  services,  we  tentatively 
concluded  in  our  NPRM  that  such 
circuits  should  continue  to  be  exempted 
from  the  imposition  of  any  circuit 
distribution  guidelines. 'First,  we  noted 
that  the  number  of  circuits  used  for 
record  services  on  North  Atlantic  routes 


'  We  compared  in  our  NPRM  the  revenues  which 
Comsat  and  INTELSAT  would  receive  under  the 
various  proposed  guidelines.  We  calculated 
revenues  for  the  six  year  planning  period  employing 
balanced  loading  as  well  as  guidelines  permitting 
annual  increases  of  2.  2.5  and  3  percent  in  the 
number  of  circuits  AT&T  could  place  on  cable 
circuits  with  a  maximum  limit  of  placing  60  percetH 
of  such  circuits  on  cable  facilities.  We  also 
calculated  revenues  employing  AT&Ts  proposal. 

'In  1979  we  found  in  Docket  18875  that  circuits 
used  for  the  provision  of  U.S.-CEPT  record  services 
should  be  exempted  from  circuit  distribution 
guidelines.  See  Policies  for  Overseas 
Communications  Facilities.  73  FCC  2d  326  (1979) 
and  Overseas  Communications.  71  FCC  2d  71  (1979). 
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was  relatively  small  "and.  thus,  could 
have  little  effect  on  the  overall  use  of 
cable  and  satellite  facilities.  Second,  we 
indicated  that  approximately  87  percent 
of  the  circuits  used  for  record  services 
are  used  to  provide  leased  channel 
service  and  that  leased  channel 
customers  often  have  a  specific  need  for 
and  the  ability  to  designate  either  a 
cable  or  satellite  circuit.  Third,  we  noted 
that  leased  channels  and  switched 
record  services  are  offered  by  multiple 
record  carriers,  none  of  which  appeared 
to  have  a  dominant  market  share.  We 
therefore  tentatively  concluded  that 
there  continued  to  be  a  viable 
marketplace  mechanism  for  the 
distribution  of  circuits  used  for  leased 
channels  and  switched  record  services 
between  cable  and  satellite  facilities. 
We  also  observed  that  this  marketplace 
mechanism  would  be  strengthened  by 
recent  events  such  as  the  advent  of 
INTELSAT  Business  Services  and  our 
recent  decisions  permitting  competitive 
earth  station  services  and  allowing 
Comsat  to  provide  INTELSAT  space 
segment  capacity  directly  to  users, 

9.  We  specifically  stated  that  our 
tentative  conclusion  to  continue  to 
exempt  circuits  used  to  provide  U.S.- 
CEPT  record  services  from  circuit 
distribution  guidelines  was  intended  to 
apply  to  all  such  circuits,  including  those 
used  by  AT&T  for  such  services.  We 
stated  that  leased  channels  provided  by 
AT&T  are  subject  to  the  same 
marketplace  distribution  mechanism  as 
those  of  the  other  carriers  providing  that 
service.  In  addition,  we  noted  that  at 
year  end  1984.  AT&T  provided  only  90 
(6.2  percent)  of  the  approximately  1442 
voice  grade  leased  channels  in  service 
between  the  U.S.  and  CEPT  countries.  In 
view  of  these  factors,  we  found  no 
reason  for  imposing  greater  restrictions 
upon  AT&T's  distribution  of  circuits 
used  to  provide  leased  channels  than 
upon  such  circuits  of  the  other  carriers. 

10.  New  Entrants.  We  also  tentatively 
concluded  that  the  exemption  from 
distribution  guidelines  should  be 
extended  to  circuits  used  by  new 
entrants  for  the  provision  of  any  service 
and  to  circuits  used  for  the  provision  of 
IMTS  by  all  carriers  other  than  AT&T. 
We  noted  with  respect  to  circuits  used 
for  record  services  by  new  entrants  that 
such  circuits  would  be  subject  to  the 
same  marketplace  distribution 
mechanism  as  the  circuits  used  by 
existing  carriers  for  the  provision  of 
those  services.  Further,  new  entrants 


•At  year-end  1984.  of  the  approximately  14,617 
voice  circuits  used  to  provide  U.S.-CEFT 
communications  services,  only  approximately  1.652  - 
circuits  were  used  for  the  provision  of  record 
services. 


would,  at  least  initially,  account  for  a 
relatively  small  portion  of  the  total 
number  of  circuits  used  for  the  provision 
of  record  services  and,  consequently, 
would  have  little  effect  on  the  overall 
use  of  cable  and  satellite  transmission 
mediums. 

11.  We  indicated  that  although  new 
entrants  into  the  IMTS  market  such  as 
MCII  and  GTE  Sprint  could  be  expected 
to  use  more  circuits  than  new  entrants 
which  provide  only  record  services,  new 
entrants  into  the  IMTS  market  are  likely 
to  use  a  considerably  smaller  number  of 
circuits  for  the  provision  of  that  service 
than  AT&T.  We  also  noted  that 
competitors  to  AT&T  would  have  a 
substantial  incentive  to  efficiently  route 
their  traffic  and  that  loading  flexibility 
could  assist  their  ability  to  acquire 
operating  agreements.  Thus,  we 
tentatively  concluded  that  exempting 
circuits  used  by  new  entrants  providing 
U.S.-CEPT  message  telephone  service 
would  have  a  relatively  small  effect  on 
the  overall  use  of  cable  and  satellite 
transmission  facilities.  Similarly,  we 
tentatively  concluded  that  the 
comparatively  few  circuits  used  by 
existing  providers  of  U.S.-CEPT  message 
telephone  service  other  than  AT&T,  such 
as  entities  with  regional  monopolies  like 
the  Hawaiian  Telephone  Company, 
make  it  unlikely  that  exempting  those 
circuits  from  distribution  guidelines 
would  have  a  significant  effect  on  the 
distribution  of  circuits  between  the 
cable  and  satellite  transmission 
mediums. 

12.  A  T&Ts  IMTS  Circuits.  As  to 
AT&T's  loading  of  IMTS  circuits,  we 
noted  AT&T's  position  in  the  market,  the 
large  number  of  circuits  used  for  that 
service,  the  entry  only  recently  of 
competitive  carriers  into  this  market, 
AT&Ts  preference  for  cable  facilities 
and  the  short  period  of  time  that  Comsat 
has  been  free  to  enter  this  market,  and 
tentatively  concluded  that  this  market  is 
not  yet  sufficiently  competitive  to  permit 
us  to  withdraw  immediately  from 
decisions  pertaining  to  the  distribution 
of  AT&Ts  U.S.-CEPT  message  telephone 
service  circuits.  We  observed  that,  as  of 
year-end  1984, 12,965  or  88.7  percent  of 
the  14,617  circuits  in  use  for  U.S.-CEPT 
services  were  used  for  the  provision  of 
message  telephone  service.  Of  these 
12,965  circuits  used  to  provide  message 
telephone  service,  12,944  or  99,8  percent 
were  used  by  AT&T.  We  noted  that 
since  users  of  message  telephone  service 
do  not  have  the  ability  to  select  whether 
their  calls  will  be  routed  by  cable  or 
satellite,  AT&T's  distribution  of  its 
message  telephone  circuits  in  large 
measure  determines  the  relative  use  of 
cable  and  satellite  circuit  facilities. 


13.  In  addressing  the  guidelines  which 
should  be  applied  to  AT&Ts  U.S.-CEPT 
message  telephone  circuits  for  the  1986- 
1991  period,  we  considered  several 
options:  (a)  Continuing  balanced 
loading;  (b)  adopting  a  revenue 
requirement  comparison  methodology 
proposed  by  NTLA:  (c)  adopting  a  multi- 
tier  scheme  which  would  permit  AT&T 
greater  flexibility  as  its  competitors 
acquired  IMTS  operating  agreements: 
and  (d)  adopting  guidelines  which  would 
permit  AT&T  an  annual  increase  in 
loading  flexibility.  We  tentatively 
concluded  that  the  balanced  loading 
methodology  should  not  continue  to  be 
used  as  the  basis  for  such  guidelines. 
We  recognized  that  the  balanced 
loading  methodology  continued  to  offer 
service  reliability  advantages.  However, 
we  felt  that  use  of  that  methodology 
would  not  provide  appropriate 
incentives  to  stimulate  increased 
competition  in  the  provision  of  U.S.- 
CEPT  message  telephone  service  and  for 
AT&T,  Comsat  and  INTELSAT  to  build 
and  operate  efTicient  low-cost  facilities. 

14.  We  also  tentatively  concluded  that 
a  proposal  submitted  by  NTLA  to 
distribute  AT&Ts  message  telephone 
circuits  in  inverse  proportion  to  the 
annual  revenue  requirements  for  the 
cable  and  satellite  transmission 
mediums  was  not  sufficienUy  well 
defined  to  permit  its  adoption  as  the 
basis  for  1986-1991  guidelines  at  this 
time.  We  requested  further  definition  of 
and  comments  on  the  NTIA  proposal 
and  indicated  that  we  were  not 
precluding  its  eventual  adoption. 

15.  We  also  considered,  but  did  not 
propose  to  adopt,  a  multi-tiered  circuit 
distribution  methodology  which  would 
more  directly  relate  relaxation  of 
facilities  loading  guidelines  to  the  entry 
of  multiple  providers  of  message 
telephone  service  into  the  market  on  a 
country-by-country  basis.  While  not 
desiring  to  impose  unilaterally  a  loading 
approach,  we  recognized  that  such  a 
methodology  would  provide  a  clear 
incentive  for  foreign  administrations  to 
enter  into  operating  agreements  with 
additional  IMTS  providers.  We  also 
recognized  that  the  acquisition  of 
operating  agreements  and  the 
development  of  competition  was  an 
important  long  term  objective  of  the 
Commission.  In  order  to  stimulate 
comments  and  facilitate  analysis,  we 
requested  interested  parties  to  comment 
on  a  two-tiered  methodology  under 
which  AT&T  would  be  permitted  to 
increase  its  loading  flexibility  on  either 
cable  or  satellite  facilities  by  1  percent 
per  year  to  all  CEPT  countries.  This 
would  constitute  the  first  tier.  In  the 
second  tier,  AT&T  would  be  permitted 
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to  increase  its  loading  flexibility  on 
either  cable  or  satellite  facilities  by  3 
percent  per  year  to  countries  where 
multiple  providers  of  message  telephone 
service  had  obtained  operating 
agreements  and  competition  in  the 
provision  of  that  service  was 
developing.  Under  this  scenario,  no 
upper  limit  would  be  imposed  on  the 
flexibility  which  could  be  attained  in  the 
second  tier. 

16.  We  tentatively  concluded  that 
AT&Ts  proposed  guidelines  which 
contemplated  our  removal  &om  circuit 
distribution  decisions  at  the  end  of  1989 
would  not  provide  a  transitional  period 
of  sufTicient  length  to  o^set  existing 
biases  or  to  permit  the  development  of  a 
marketplace  mechanism  for  the  cost- 
effective  distribution  of  its  U.S.-CEPT 
message  telephone  circuits.  We  also  ■ 
expressed  our  concern  that  the  fact  that 
only  15  percent  of  the  expected  growth 
circuits  would  be  placed  on  satellite 
facilities  during  the  1986-1991  period 
under  AT&Ts  proposed  guidelines  could 
place  undue  upward  pressure  on 
Comsat's  and  INTELSATs  rates  which 
could  inhibit  the  development  of 
intermodal  competition  between  the 
cable  and  satellite  transmission 
mediums.'" 

17.  We  noted  the  lead  times  required 
for  major  facility  procurements  and 
indicated  that  satellite  transmission 
facilities  which  will  be  used  for  North 
Atlantic  services  during  the  1986-1991 
p>eriod  are  already  in  sen'ice  or  have 
been  procured  under  binding  contracts. 
Consequently.  JNTELSATs  capital  costs 
for  these  facilities  are  relatively  fixed 
and  its  ability  to  plan  future  facility 
capacity  to  respond  to  ATATs  loading 
proposal  was  limited.  We  also  noted 
that  the  carriers  had  reduced  their 
forecast  of  the  circuits  required  in  1990 
by  approximately  26  percent  from  the 
level  they  forecast  in  1980  (the  forecast 
on  which  we  relied  in  developing  our 
guidelines  for  the  TAT-8  cable  and  the 
INTELSAT  VI  satellites)  and  that  recent 
technological  developments  may 
significantly  increase  the  capacity  of 
both  the  TAT-8  cable  and  the 
INTELSAT  satellites.  As  a  result  of 
these  factors,  we  felt  that  AT&T's 
proposed  guidelines,  by  placing  only  15 


'"Assuming  constant  Comsat  atxi  INTELSAT 
rales,  our  analysis  iDdicated  that  adoption  of  the 
ATaT  proposed  guidelines  would  result  in  Comsat 
and  I.NTELSAT  receiving  dppruximately  SZI&.Z 
million  and  $100.6  million  less  revenue,  respectively, 
during  the  1988-1991  period  than  they  would  receive 
if  the  balaitced  loading  methodology  was  continued 
as  the  basis  for  drcuil  distribution  guidebnes  during 
that  period.  Our  analysts  also  disclosed  that 
adoption  of  AT&T*s  proposed  guidelines  would 
result  in  71,113  or  SS.O percent  of  the  24.fl.5J  growth 
circuits  protected  to  be  required  dnrtng  the  198ft- 
1991  period  being  placed  on  cable  facililtea. 


percent  of  growth  circuits  on  satellite 
facilities,  would  place  a 
disproportionate  share  of  the  burden  of 
excess  capacity  on  INTELSAT  and 
inhibit  the  development  of  intermodal 
competition. 

18.  After  reviewing  various  phase-in 
proposals  which  would  give  AT&T 
additional  flexibihty,  and  balancing  a 
desire  to  spur  intermodal  competition,  to 
promote  the  efTicient  use  of  facilities 
and  to  respond  to  the  preferences  of  our 
foreign  counterparts  with  the  realities  of 
the  marketplace  and  our  obligations  to 
INTELSAT,  we  tentatively  concluded 
that  during  the  1985-1991  period  AT&T 
should  t>e  permitted  an  annual  2  percent 
increase  in  the  number  of  US.-CEPT 
message  telephone  circuits  it  can  place 
on  either  cable  or  satellite  facilities  up 
to  placing  a  maximum  of  60  percent  of 
such  circuits  on  either  transmission 
medium.  We  calculated,  using  the  most 
recent  traffic  forecast  and  existing  rates, 
that  this  approach  would  allow  AT&T  to 
place  approximately  67.2  percent  of  its 
growth  circuits  on  cable  facilities  during 
the  1986-1991  period  and  would  reduce 
Comsat's  and  INTELSATs  revenues  by 
approximately  $90.1  million  and  $66.3 
million,  respectively,  from  the  level 
which  could  be  expected  if  we  continue 
to  use  the  balanced  loading 
methodology  as  the  basis  for  circuit 
distribution  guidelines.  We  tentatively 
concluded  that  this  reduction  in 
revenues  would  not  place  undue  upward 
pressure  on  Comsat  and  INTELSAT 
rates  but  would  provide  a  strong 
incentive  for  Comsat  to  enter  the  U.S.- 
CEPT  message  telephone  market,  to 
compete  vigorously  for  IMTS  traffic  and 
to  spur  INTELSAT  to  greater 
construction  and  operational 
efficiencies.  We  also  felt  that  these 
guidelines  should  permit  AT&T 
sufficient  flexibili^  and  substantially 
respond  to  the  desires  of  the  CEPT 
administrations. 

C.  Comments  and  Rep fy  Comments 

19.  Guidelines  for  Record  Circuits. 
Circuits  Used  by  New  Entrants  for  All 
U.S.-CEPT  Services,  and  Circuits  Used 
for  U.S.CEPT  Message  Telephone 
Service  by  All  Carriers  Other  Than 

A  TfrT.  With  the  exception  of  ITTWC 
and  WUT,  all  of  those  filing  comments 
support  our  tentative  conclusion  not  to 
apply  loading  restrictions  to  circuits 
used  to  provide  U.S.-CEPT  record 
services.  No  one  opposes  extending  that 
policy  to  circuits  used  by  new  entrants 
for  either  record  services  or  message 
telephone  service  and  to  all  existing 
providers  of  U.S.-CEPT  message 
telephone  service  other  than  AT&T.  The 
commenting  parties  generally  agree  with 


our  analysis  that  providers  of  record 
services,  new  entrants  and  IMTS 
providers  other  than  AT&T  employ 
relatively  few  circuits  and.  thus,  will  not 
significantly  affect  overall  use  of  cable 
and  satellite  facilities.  A  number  of  the 
parties  also  note  the  competitiveness  of 
the  record  services  market  and  indicate 
that  many  leased  channel  customers 
request  specifically  either  cable  or 
satellite  circuits  and  have  the  ability  to 
chose  between  the  two  transmission 
mediums  to  satisfy  their  particular 
leased  channel  needs. 

20.  nrWC  and  WUT  disagree  with 
our  tentative  conclusion  not  to  prescribe 
a  distribution  methodology  for  record 
circuits  only  to  the  extent  that  we  would 
extend  the  exemption  to  AT&Ts  record 
circuits.  These  two  carriers  argue  that 
although  AT&T  now  has  a  small  shaxe 
of  the  record  services  market,  it  has  the 
power  to  increase  that  share  through 
offering  service  at  significantly  lower 
rates  than  other  providers,  subsidized 
by  its  message  telephone  service 
revenues,  WUT  notes  that  AT&T  has 
substantial  idle  cable  capacity  and  wUl 
have  more  once  TAT-8  is  introduced, 
thus  giving  AT&T  the  incentive  to 
increase  its  record  services  market 
share  through  unfair  pricing  actions  as  a 
way  to  use  cable  circuits.  WUT  is  also 
concerned  that  AT&T  could  use  up  its 
remaining  TAT-7  circuits,  thus  depriving 
others,  including  its  competitors,  of 
access  to  cable  circuits  until  TAT-a  is 
introduced, 

21.  ITTWC  expresses  its  concern  that 
AT&T  will  base  its  rates  for  competitive, 
leased  chanel  service  only  on  new  cable 
facilities  which  have  lower  per  circuit 
costs  while  allocating  older  cable 
facilities  with  higher  per  circuits  cost  to 
non-competitive  message  telephone 
service.  ITTWC  indicates  that  such  a 
manipulation  of  costs  would  permit 
AT&T  to  unfairly  price  its  leased 
channel  service  below  that  of  its 
competitors  who  are  employing  circuits 
from  all  cables  and  do  not  have  the 
ability  to  place  competitive  services  on 
new  (cheaper)  facilities  and  a  monopoly 
service  (IMTS)  on  older  (more 
expensive)  facilities.  ITTWC  asserts 
that  AT&T  has  already  followed  such  a 
pattern  for  U.S.  Mainland-Hawaii  and 
U.S.-CEPT  leased  channel  circuits. 
ITTWC  therefore  suggests  that  the 
Commission  require  AT&T  to  segregate 
its  facilities  and  costs  on  a  country  and 
facility  basis  into  two  discrete 
categories  (message  telephone  service 
and  non-message  telephone  service), 
which  contain  an  appropriate  mix  of 
new  and  old  capacity.  In  response, 
AT&T  stated  that  circuits  would  be 
made  available  to  other  carriers  and 
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indicated  that  the  remaining  points  were 
tariff  rather  than  loading  issues. 

22.  A  T&T  U.S.-CEPT  Message 
Telephone  Circuits.  None  of  the 
comments  to  our  NPRM,  like  those  to  the 
NOI.  advocated  that  we  should  remove 
ourselves  immediately  from  decisions 
affecting  the  distribution  of  AT&T's 
U.S.-CEPT  INfTS  circuits.  However, 
there  is  a  wide  range  of  views  as  to  the 
methodology  which  should  be  used  for 
those  circuits  for  the  198ft-1991  period. 
MCII,  SBS.  WUT  and  ARINC  support 
our  tentative  conclusion  to  permit  AT&T 
to  increase  the  number  of  circuits  it 
places  on  either  cable  or  satellite 
facilities  by  2  per  cent  per  year  for  six 
years  up  to  a  limit  of  placing  60  per  cent 
of  its  U.S.-CEPT  message  telephone 
circuits  on  either  transmission 
medium." '  ^mA  supports  use  of  this 
methodology  for  only  two  years  as  a 
transition  mechanism  to  its  methodology 
which  would  distribute  such  ciacuits  in 
inverse  proportion  to  the  annual  per 
circuit  revenue  requirements  for  cable 
and  satellite  facilities.'*  RCAGC 
requests  us  to  employ  an  equitable 
loadfng  methodology  for  AT&T  during 
the  1986-1991  period  because  of  AT&T's 
dominance  in  the  message  telephone 
service  market.  While  not  proposing  a 
specific  guideline,  we  note  that  in 
response  to  the  NOI  RCAGC  indicated 
that  equitable  loading  was  not 
necessarily  the  same  as  balanced 
loading. 

23.  Comsat,  GTE  Sprint.  ARINC. 
nrWC.  MCII.  RCAGC.  SBS  and  WUT 
all  note  AT&Ts  dominance  of  the  U.S.- 
CEPT  message  telephone  market  and 
AT&Ts  position  as  user  of 
approximately  90%  of  all  North  Atlantic 
circuitry.  In  the  face  of  such  dominance, 
these  entities  argue  that  one  cannot  now 


'  ■  MCII  states  that  the  2  percent  methodology 
provides  AT&T  with  a  considerable  measure  of 
increased  flexibility  and  strikes  a  "reasoned  and 
pragmatic  balance."  SBS  Rnds  the  2  percent 
methodology  to  be  a  "fair  compromise."  WUT  views 
our  proposal  as  a  "appropriate  balance"  between 
permitting  greater  flexibility  and  protecting  other 
carriers.  ARINC  characterizes  the  2  percent 
proposal  as  an  excellent  first  step. 

"  NTIA  asserts  that  the  two  percent  guidelines 
for  which  we  have  expressed  a  tentative  preference 
do  not  provide  sufficient  competitive  incentives  for 
the  long  term.  It  argues  that  unless  a  circuit 
distribution  method  is  implemented  which  ensures 
that  additional  traffic  is  directed  to  the  more  cost 
effective  facility,  the  party  providing  the  lowest  cost 
circuits  will  not  necessarily  be  the  one  to  gain 
market  share.  tfVlA  contends  that,  under  the  two 
percent  guideline,  a  party  with  high  cost  circuits  is 
still  guaranteed  40  percent  of  the  market  and. 
therefore,  may  have  little  incentive  to  lower  costs  or 
rates.  Moreover,  if  the  market  should  not  be 
sufficiently  competitive  by  year-end  1991  to  permit 
our  withdrawal  from  circuit  distribution  decisions, 
in  NTIA's  view,  adoption  of  our  tentatively 
preferred  guidelines  would  simply  exchange  one 
arbitrary  methodology  for  an  equally  arbitrary  60/ 
40  allocation. 


reasonably  characterize  the  U.S.-CEPT 
message  telephone  market  as 
competitive.'"  They  also  state  that 
permitting  AT&T  total  loading  flexibility 
would  adversely  affect  the  supply  of 
cable  circuits  and  lead  to  unreasonable 
increases  in  satellite  rates. 

24.  Comsat  argues  that  the  current 
balanced  loading  methodology  remains 
the  best  loading  criterion,  giving  service 
reliability  benefits  and  apportioning  the 
risk  of  excess  capacity  evenly,  and  asks 
that  we  reverse  our  tentative  conclusion 
not  to  rely  upon  it.  Failing  that,  however, 
Comsat  states  that  the  proposed  2  per 
cent  guideline  represent  a  "judicious 
compromise"  which  will  apportion  the 
risk  of  excess  capacity  more  evenly 
among  Comsat/INTELSAT  and  AT&T, 
while  assuring  that  Comsat  and 
INTELSAT  are  not  severely  adversely 
affected. 

25.  Comsat  also  reminds  us  that  our 
calculation  under  the  two  percent 
guideline  which  indicated  that  Comsat 
would  receive  at  least  33%  of  the  growth 
traffic  is  valid  only  if  AT&T's  U.S.-CEPT 
message  telephone  circuits  grow  at  the 
17.3  per  cent  annual  rate  forecasted  by 
AT&T.  Comsat  states  that  during  the 
1980-1984  period.  AT&Ts  actual  North 
Atlantic  circuit  growth  rate  achieved 

17.3  per  cent  only  in  1981.  Growth  rates 
for  1982, 1983  and  1984  were  8.9,  8.3  and 

16.4  per  cent,  respectively.  Should  AT&T 
achieve  only  a  10  per  cent  growth  of 
U.S.-CEPT  message  telephone  circuits 
during  the  1986-1991  period.  Comsat 
calculates  that  the  2  per  cent  circuit 
distribution  guidelines  would  result  in  75 
per  cent  of  those  circuits  being  placed 
on  cable  facilities  (and  the  three  per 
cent  guidelines  would  place  91  per  cent 
of  these  circuits  on  cable  facilities). 
Comsat  asserts  that  these  results  may 
not  be  reasonable. 

26.  AT&T  supports  adoption  of  its 
proposal  to  phase-in  increased 
flexibility  at  a  rate  of  3  per  cent  per  year 
over  four  years  (1986-1989)  with  total 
deregulation  of  loading  thereafter.  AT&T 
opposes  the  two  per  cent  methodology 
because  it  believes  that  methodology 
does  not  give  it  enough  flexibility  and. 
by  continuing  to  promise  Comsat  a 
substantial  share  of  traffic,  does  not  give 


"  Comsat  emphasizes  that  it  is  now  preparing  to 
enter  the  U.S.-CEPT  message  telephone  market  and 
asserts  that  it  intends  to  become  an  important 
competitor.  However,  it  argues  that  because  it  has 
no  operating  agreements  and  must  start  with  a 
customer  base  of  zero,  it  is  unlikely  to  attract  a 
large  enough  market  share  in  the  next  few  years  to 
replace  the  circuits  AT&T  would  divert  to  cable 
under  its  proposed  3  percent  methodology.  Comsat 
also  urges  that  we  bear  in  mind  that  our  Authorized 
f/ser /// decision,  which  permits  Comsat's  entry  into 
the  message  telephone  service  market,  remains 
under  the  cloud  of  pending  court  proceedings. 


Comsat  the  proper  incentive  to  compete 
for  IMTS  traffic. 

27.  AT&T  also  asserts  that  the  U.S.- 
CEPT  message  telephone  market  is 
already  significantly  competitive,  noting 
that  MCI  operates  or  has  operating 
agreements  with  a  number  of  European 
countries,  which  account  for  more  than 
50  per  cent  of  U.S.-CEPT  message 
telephone  market.  AT&T  also  notes  that 
MCI  has  recently  filed  an  application 
requesting  authority  to  lease  by  1987 
more  than  2000  satellite  circuits  and 
states  that  MCI  has  repeatedly  predicted 
that  it  will  serve  more  than  80  per  cent 
of  the  international  direct  dial  market  by 
the  end  of  this  year.  AT&T  further  states 
that  GTE  Sprint  is  providing  message 
telephone  service  to  the  United  Kingdom 
and  has  announced  it  will  provide  such 
service  with  France  and  Spain.  Given 
these  factors.  AT&T  asserts  that  there  is 
no  need  to  deny  the  flexibility  it  seeks 
through  adoption  of  its  proposed  3  per 
cent  guidelines. 

28.  AT&T  also  contends  that  the 
analysis  used  in  our  NPRM  signficantly 
overstates  the  effect  of  AT&T 's 
proposal  on  Comsat's  revenues.  AT&T 
asserts  that  its  proposal  will  not  reduce 
the  existing  revenues  of  either  Comsat 
or  INTELSAT.  To  the  contrary, 
according  to  AT&T,  their  revenues  will 
be  increased  as  AT&T  proposes  to 
increase  its  satellite  circuit  use 
throughout  the  1986-1991  period.'* 
AT&T  argues  that  a  four  year,  3  per  cent 
transition  plan  with  a  60  per  cent  cap  is 
a  moderate,  manageable  adjustment  in 
facilities  utilization.  AT&T  states  that  its 
proposed  guidelines  are  more  likely  to 
provide  increased  competition  between 
cable  and  satellite  facilities 

".  .  .  thereby  for  the  first  time 
introducing  a  measure  of  maricetplace 
discipline  on  INTELSATs  construction 
and  use  of  satellite  facilities  which  is 
long  overdue." 

29.  Finally,  AT&T  states  that  we 
should  not  prescribe  any  circuit 
distribution  guidelines  which  extend 
beyond  1989.  AT&T  believes  that  the 
entire  international  marketplace  «vill  be 
transformed  by  that  time  by  the 
introduction  of  the  TAT-e  optical  fiber 
Able  system,  an  increasing  number  of 
new  digital  services,  the  possible 
introduction  of  non-carrier  facilities  by 
Tel-Optik  Limited,  Orion  Satellite 
Corporation  and  other  entities,  and  by 
increased  competition  in  the  provision 
of  U.S.-CEPT  message  telephone  service. 


■*  While  ATST  does  slate  that  total  satellite 
circuits  used  would  increase  and  that  total  revenues 
flowing  to  INTELSAT  and  Comsat  would  increaae. 
it  does  not  express  a  view  on  the  impact  of  its 
proposal  on  either  entity's  rates  or  revenue 
requirement  per  circuit  used. 
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These  factors,  together  with  the  growing 
competition  in  the  U.S.  domestic 
telecommunications  market,  suggest  to 
AT&T  an  environment  which  is  far  too 
volatile  and  unpredictable  for  the 
Commission  to  undertake  tlie 
prescription  of  long  range  circuit 
distribution  guidelines.  Thus,  while 
AT&T  continues  to  believe  the 
international  marketplace  will  justify 
the  removal  of  all  loading  restrictions  at 
year-end  1989  and  urges  adoption  of  its 
3  percent  proposal,  it  suggests  adoption 
of  any  methodology  only  through  1989. 
AT&T  states  thai  if  at  the  end  of  1989 
we  are  not  satisfied  that  marketplace 
conditions  then  warrant  our  complete 
forbearance  from  circuit  distribution 
decisions,  we  could  adopt  fivther 
transitional  steps  such  as  maintaining  a 
60  per  cent  limitation  on  the  loading  of 
either  cable  or  satellite  facilities  for  1990 
and  1991. 

30.  The  NT/A  Profxjsol.  NTIA 
advocates,  as  it  did  in  response  to  the 
NOI,  the  adoption  of  a  loading 
methodology  which  would  distribute 
AT&Ts  U.S.-CEPT  message  telephone 
circuits  between  the  cable  and  satellite 
transmission  mediums  in  inverse 
proportion  to  the  annual  per  circuit 
revenue  requirements  for  each  of  these 
transmission  mediums.  NTIA  states  that 
its  proposal  will  promote  intermodal 
(cable/satellite)  competition  by 
allocating  to  the  more  efficent  medium  a 
greater  traffic  share.  By  rewarding 
efficiency  (or  a  willingness  by  AT&T  or 
Comsat  to  accept  a  lower  revenue 
requirement)  NTIA  anticipates  lower 
rates  for  users,  the  introduction  of  new 
services  and  technologies,  the 
retirement  of  inefficient  facilities  and 
lower  operational  costs.  NTIA 
recognizes,  however,  that  a  number  of 
aspects  of  its  proposal  have  yet  to  be 
defined  and  developed.  While  it 
believes  that  its  proposal  can  be 
successfully  developed,  it  recognizes 
that  this  process  will  be  difficult  and 
require  time.  Therefore,  as  indicated 
above,  NTIA  suggests  that  we  adopt  our 
tentatively  preferred  2  per  cent 
}$uidelines  for  a  two  year  transitional 
period  during  which  work  on  the  NTIA 
proposal  can  be  completed,  thus 
allowing  it  to  be  used  as  the  basis  for 
circuit  distribution  guidelines  after  1987. 

31.  In  response  to  concerns  raised 
relating  to  acceptance  of  its  proposal  by 
foreign  administrations,  NTIA  states 
that  the  circuit  distribution  preferences 
of  the  carriers'  foreign  correspondents 
must  be  accommodated  to  a  reasonable 
degree.  It  believes  that  its  proposed 
methodology  can  be  constructed  to  take 
into  account  the  operational  {i.e., 
diversity,  redundancy,  service  quality 


and  restoration)  concerns  of  the  foreign 
administrations. 

32.  Most  of  the  parties,  including 
AT&T  and  Comsat,  oppose  the  NTIA 
proposal.  They  argue  that  it  is  likely  to 
be  controversial  and  operationally 
unsound,  require  unending  Commission 
regulatory  oversight,  delay  development 
of  a  marketplace  mechanism,  and 
complicate  the  facilities  planning 
process.  These  respondents  also  note 
that  the  development  of  the  regional 
cable  and  satellite  revenue  requirements 
on  which  the  NTIA  proposal  depends 
will  be  difficult  and  the  results 
uncertain.'* 

33.  The  MulU-Tiered  Circuit 
Distribution  Proposal.  Of  the  parties 
commenting  on  the  two-tiered  circuit 
distribution  methodology  on  which  we 
requested  comments,  only  GTE  Sprint 
and  nrWC  viewed  that  methodology 
favorably.  GTE  Sprint  believes  that 
adoption  of  a  multi-tiered  circuit 
distribution  methodology  would  further 
our  goal  of  increasing  competition  in  the 
provision  of  international  message 
telephone  service  by  giving  foreign 
telecommunications  entities  an 
incentive  to  enter  info  operating 
agreements  with  GTE  Sprint  and  other 
U.S.  voice  carriers. 

34.  GTE  Sprint  proposed  that  we 
adopt  a  multi-tiered  methodology  which 
would  permit  AT&T  to  increase  the 
number  of  circuits  it  places  on  either 
cable  or  satellite  facilities  by  2  per  cent 
per  year,  with  an  upper  limit  of  60  per 
cent,  to  those  countries  which  enter  into 
additional  operating  agreements  with 
AT&T's  major  competitors  for  IMTS.'* 
For  circuits  AT&T  uses  to  provide 
message  telephone  service  to  countries 
which  do  not  enter  into  operating 
agreements  with  AT&Ts  major  IMTS 
competitors,  AT&T  would  be  permitted 
to  increase  the  number  of  such  circuits  it 
places  on  either  cable  or  satellite 
facilities  by  1  per  cent  per  year.  GTE 
Sprint  further  asserts  that  circuits  used 
by  AT&T  for  the  provision  of  800 
Service-Overseas  should  be  subjected  to 
the  circuit  distribution  guidelines 
adopted  for  IMTS.  GTE  Sprint  states 
that  demand  for  this  AT&T  service  is 
growing  and  it  expects  it  to  become  an 
important  segment  of  AT&Ts  switched 
voice  service. 


'*  Comsat  in  particular  opposes  NTIA's 
methodology  which  it  views  as  deficient  for  not 
taking  into  account  excess  satellite  capacity 
employed  by  all  carriers  for  resloration  purposes, 
for  ignoring  signiricant  transiting  cotits  incurred  by 
users  of  cable  circuits,  atid  for  requiring  the 
disclosure  of  Comsat's  prices  but  not  those  of  its 
competitors. 

'  •  GTE  Sprint  asserts  that,  currently,  itself  and 
MCI  must  be  considered  as  such  major  competitors. 
It  notes  that  we  could  also  adopt  standards'  for 
designating  other  carriers  as  major  competitors. 
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35.  ITTWC  states  it  believes  the  multi- 
tiered  circuit  distribution  methodology 
may  have  merit  for  IMTS  circuits.  It 
states  that  the  flexibility  (upper  limit) 
allowed  for  message  telephone  circuits 
to  countries  with  small  traffic  volumes 
should  not  exceed  3  per  cent  per  year 
while  the  flexibility  (upper  limit)  for 
such  circuits  used  to  countries  with 
large  traffic  volumes  should  not  exceed 
2  per  cent  per  year.  ITTWC  advocates 
that  the  degree  of  market  penetration  by 
new  entrants  be  used  as  the  trigger 
mechanism  for  permitting  AT&T  the 
greater  degree  of  flexibility  in  its 
distribution  of  message  telephone 
circuits. 

36.  AT&T  characterizes  the  two-tier 
methodology  as  "unworkable"  and 
likely  to  lead  to  unfair  consequences, 
particularly  to  countries  whose  traffic 
volumes  are  small  and  which  have  less 
incentive  to  deal  with  multiple  U.S. 
carriers.  AT&T  further  argues  that  this 
methodology  would  be  inconsistent  with 
the  spirit  of  cooperation  and  comity 
which  now  marks  interiiational 
communications  and  the  facilities 
planning  process.  AT&T  further  states 
that  this  proposal  could  be 
counterproductive  by  hardening 
opposition  to  competition  within  CEPT. 

37.  Comsat  also  opposes  adoption  of 
the  two-tier  methodology  because,  in  its 
view,  Comsat  would  bear  the  total 
burden  of  new  entrants  obtaining 
operating  agreements.  In  short,  the  new 
entrants  would  not  be  subject  to  loading 
requirements  and  AT&T  would  be 
permitted  to  increase  the  number  of  its 
message  telephone  circuits  to  those 
countries  it  places  on  cable.  Comsat  also 
argues  that  the  two-tier  methodology 
suffers  from  severe  definitional 
problems  such  as  determining  how 
many  agreements  or  the  degree  of 
competition  which  would  trigger  greater 
flexibility  for  AT&T.  Comsat  states  that 
resolving  these  questions  is  likely  to  be 
controversial  and  require  signiflcant 
Commission  regulatory  oversight. 
Comsat  also  argues  that  the  objective  of 
having  multiple  providers  of  message 
telephone  service  obtain  operating 
agreements  raises  foreign  policy  issues 
which  should  not  be  mixed  with  circuit 
distribution  issues. 

38.  MCII,  as  well  as  Comsat,  stresses 
that  the  existence  of  multiple  suppliers 
in  a  particular  market  does  not 
necessarily  equate  to  effective 
competition  and  that  it  is  the  latter 
result  which  is  important.  MCII  does  not 
believe  that  adoption  of  a  multi-tier 
circuit  distribution  proposal  will  hasten 
competitive  entity,  an  objective  it 
believes  should  be  resolved  by 
negotiation  between  the  involved  U.S. 
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currier  and  its  potential  overseas 
correspondent 

D.  The  CEPT  View 

39.  We  indicated  in  the  NFRM  the 
view  of  the  CEPT  entities  expressed  at 
the  January  8-11, 1985  meeting  of  the 

.  North  Atlantic  Consultative  Working 
Croup  that  circuit  distribution  decisions 
should  be  left  solely  to  the 
telecommunications  entities  which  have 
invested  in  the*  cable  and  satellite 
facilities  used  to  provide  service.  The 
CEPT  entities  indicated  they  oppose  the 
use  of  any  rigid  distribution  formulas 
and  support  a  flexible  circuit 
distribution  methodology  based  entirely 
upon  bilateral  discussions  between 
correspondent  pairs. 

40.  The  Summary  Report  of  the  Senior 
Level  meeting  of  the  North  Atlantic 
Consultative  Process  held  on  May  21-22, 
1985  indicates  that  CEPT  is  not  satisfied 
with  the  tentative  conclusions  set  forth 
in  our  NPRM.  However,  the  CEPT 
representatives  did  emphasize  that  a 
move  away  from  balanced  loading  was 
a  step  in  the  right  direction.  In  CEPT's 
view,  a  better  compromise  could  be  to 
increase  the  2  per  cent  annual  increase 
in  AT&T's  flexibility  to  distribute  its 
U.S. -CEPT  message  telephone  circuits 
and  to  shorten  the  period  of  application 
of  our  tentatively  preferred  guidelines. 
The  CEPT  entities  stated  that  they  have 
an  interest  in  both  the  cable  and 
satellite  transmission  mediums  but  that 
for  heavy  traffic  routes  it  may  become 
more  economic  to  use  optical  fiber 
submarine  cables  rather  than  satellites. 

II.  Discussion 

41.  Upon  review  of  the  record  in  this 
proceeding,  we  conclude  that  the 
guidelines  for  U.S.  carrier  distribution  of 
circuits  among  available  North  Atlantic 
facilities  during  the  1986-1991  period 
should  be  as  follows: 

a.  No  circuit  distribution  guidelines 
are  imposed  on  circuits  used  for  the 
provision  of  U.S.-CEPT  record  services 
by  any  U.S.  carrier,  including  AT&T; 

b.  No  circuit  distribution  guidelines 
are  imposed  on  circuits  used  to  provide 
any  U.S.-CEPT  service,  including 
message  telephone  service,  by  any  new  * 
entrant; 

c.  No  circuit  distribution  guidelines 
are  imposed  on  circuits  used  for  the 
provision  of  U.S.-CEPT  message 
telephone  service  by  any  U.S.  carrier, 
other  than  AT&T; 

d.  Using  the  cable/satellite 
distribution  of  AT&Ts  U.S.-CEPT 
message  telephone  circuits  existing  at 
year-end  1985  as  a  base.  AT&T  shall  be 
permitted,  but  not  required,  during  the 
198&-1988  period  to  increase,  without 
de-loading  either  transmission  medium. 


the  number  of  its  U.S.-CEPT  message 
telephone  and  800  service-overseas 
circuits  it  places  on  either  cable  or 
satellite  facilities  by  2  per  cent  per  year; 

e.  AT&T  shall  observe  the  2  per  cent 
annual  cumulative  limitation  for  the 
CEPT  countries  as  a  whole  and  need  not 
observe  this  limitation  on  a  country-by- 
country  basis; 

f.  The  Commission  will  review,  prior 
to  year-end  1988.  the  loading  guidelines 
prescribed  here  for  circuits  used  by 
AT&T  to  provide  IMTS  to  determine 
what,  if  any.  methodology  should  be 
utilized  after  1988;  and 

g.  The  Commission  retains  jurisdiction 
to  re-evaluate  these  guidelines,  either  on 
its  own  motion  or  on  the  request  of  an 
interested  party,  at  any  time  during  the 
1986-1991  period  should  changes  in 
marketplace  conditions  or  other  factors 
warrant  such  re-examination. 

A.  Circuits  Used  for  U.S.-CEPT  Record 
Senices 

42.  We  here  affirm  the  tentative 
conclusion  we  reached  in  our  NPRM 
that  circuits  used  for  the  provision  of 
U.S-CEPT  record  ser\'ices  should 
continue  to  be  exempted  from  the 
imposition  of  circuit  distribution 
guidelines.  As  set  forth  in  our 
description  of  responses  to  the  NPRM, 
none  of  the  responding  parties  objected 
to  this  tentative  conclusion,  except  for 
its  application  to  AT&T.  As  we  noted  in 
our  NPRM,  voice  circuits  used  for  the 
provision  of  U.S.-CEPT  record  services 
comprise  less  than  12  percent  of  the 
total  number  of  voice  circuits  used  for 
the  provision  of  U.S.-CEPT 
telecommunications  ser\'ices  at  the  end 
of  1984.  Thus,  the  distribution  of  U.S.- 
CEPT  record  circuits  can  have  little 
effect  on  the  overall  use  of  North 
Atlantic  cable  and  satellite  facilities. 

43.  In  addition,  approximately  87 
percent  of^he  voice  circuits  used  to 
provide  U.S.-CEPT  record  service  are 
used  to  provide  leased  channels. 
Customers  for  leased  channels  often 
specify  use  of  either  a  cable  or  satellite 
circuitto  best  satisfy  their  specific 
leased  channel  requirement.  Those 
customers  have  the  ability  to  select  from 
among  multiple  carriers  and  to  select 
between  transmission  mediums  to 
satisfy  their  needs.  Customers  utilizing 
switched  record  services  also  have  the 
ability  to  select  from  among  multiple 
suppliers  those  services.  Thus,  for  both 
switched  record  services  and  leased 
channels,  there  continues  to  be  a  viable 
marketplace  mechanism  for  the 
distribution  of  record  circuits  between 


the  cable  and  satellite  transmission 
mediums." 

44.  We  also  adopt  our  tentative 
conclusion  that  circuits  used  by  AT&T 
for  the  provision  of  U.S. -CEPT  record 
services  should  be  exempted  from 
circuit  distribution  guidelines.  Neither 
WUT  nor  ITTWC— the  parties  who 
questioned  this  tentative  conclusion  due 
to  circuit  availability  and  predatory 
pricing  concerns — takes  issue  «vitfa  our 
NPRM  findings  that  AT&T  has  only  a 
small  percent  of  the  leased  channel 
market  and  that  AT&Ts  provision  of 
leased  channels  is  subject  to  the  same 
marketplace  distribution  mechanisms  as 
that  of  other  carriers.  Further,  with 
respect  to  the  potential  that  AT&T  will 
use  the  exemption  of  its  record  circuits 
from  loading  restrictions  as  a  means  to 
exhaust  its  spare  TAT-7  capacity  and 
deny  circuits  in  that  cable  to  other 
carriers,  we  note  that  in  our  decision 
authorizing  the  U.S.  carriers  to 
participate  in  the  construction  and 
operation  of  the  TAT-7  cable  we 
retained  jurisdiction  to  reallocate 
circuits  in  that  cable  as  the  public 
interest  may  require.'"  We  also  find  that 
WUT's  and  ITTWC's  concerns  over  the 
potential  for  AT&T  to  engage  in 
improper  pricing  of  record  services  are 
more  appropriately  raised  in  the 
relevant  tariff  proceedings  and  in  our 
recently  initiated  International 


'^  As  we  noted  in  our  NPRM.  this  markptplacx 
circuii  distribution  mechanitm  will  b«  further 
enhanced  t)y  several  recent  events.  TTiese  indude 
the  mtroduclion  of  INTELSAT  BusmeM  Service 
(IBS)  which  will  provide  users  with  an  additional 
choice  of  sarvice  and  may  increase  competition  in 
the  international  leased  channel  market.  In 
addition  b«c«M«  we  have  authorized  a  number  o( 
entities  to  provide  IBS  and  many  of  these  entities 
have  no  owaership  intei«st  in  cable  facilities.  IBS 
may  introduce  additional  price  competition  between 
cable  and  satellite  facilities.  Price  competition 
should  alto  be  stimulated  by  our  decision  in  Earth 
Station  Ownersfiip  to  allow  competitive  earth 
station  services  and  our  decision  in  Authomed 
User  II  to  slktw  Comsat  to  provide  space  segment 
directly  to  uscJS  and  to  enter  the  end-lo-end  market 
through  a  scparaTe  subsidiary. 

'  •  See  X  7»r  Col,  73  FCC  2d  246,268 119791.  We 
alio  specifically  conditioned  Ihit  authorizatton  to 
rtqwreATATta: 

(i; .  .  .  make  available  at  the  request  of  the 
Commission.  interes:s  in  TAT-7  circuits  to  prcsenl 
and  future  earners  who  secure  operatirtft 
agreements  wrth  foreign  teiecommunicalioo» 
entitiles  which  call  for  the  use  of  such  facilities;  and 

(2) .  .  .  make  available  at  the  request  of  the 
Comaiifisioa  half  interests  in  circuits  to  non-CEPT 
points  to  the  U.S.  International  record  carriers 
shoukj  they  requiic  such  circuits  to  fuITII  requests 
for  all  cable  routing  to  such  points. 

We  believe  the*c  provisions  are  adequate  to 
assure  the  availability  of  TAT-7  circuits  to  other 
US  carriers  and  need  not  be  supplemented  by 
placins  restriciiont  on  the  distribution  of  ATSTs 
circuits  \mmi  for  the  provision  of  L'JL-CEPT  record 
services 
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Competitive  Carrier  docket." 
Imposition  of  restrictions  on  the 
distribution  of  AT&Ts  record  circuits 
would  be  neither  a  fully  effective 
method  for  preventing  possible  AT&T 
tariff  abuses  nor  provide  a  useful 
mechanism  for  correcting  any  such 
abuse  which  might  occur. 

B.  Circuits  Used  by  New  Entrants  To 
Provide  all  U.S.-CEPT Services. 
Including  Message  Telephone  Service 

45.  We  find  that  we  should  adopt,  as  a 
part  of  our  North  Atlantic  Region  circuit 
distribution  guidelines  for  the  1986-1991 
period,  our  tentative  conclusion  that 
circuits  used  by  new  entrants  for  the 
provision  of  all  U.S.-CEPT  services, 
including  message  telephone  service, 
should  be  exempted  from  circuit 
distribution  guidelines.  As  we  noted  in 
our  NPRM,  customers  for  some  record 
services  have  the  ability  to  choose 
either  satellite  or  cable  facilities  and 
circuits  used  by  new  entrants  to  provide 
record  services  will  be  subject  to  the 
same  marketplace  distribution 
mechanism  as  the  record  services  of  the 
existing  carriers.  Moreover,  since  the 
distribution  of  the  relatively  small 
number  of  circuits  currently  used  to 
provide  record  services  has  little  effect 
on  overall  cable/satellite  use,  the  few 
circuits  new  providers  of  those  services 
are  likely  to  use  initially  will  have  an 
even  smaller  effect  on  such  overall  use. 

46.  New  entrants  providing  U.S.-CEPT 
message  telephone  service  can  be 
expected  to  use  more  circuits  than  new 
providers  of  record  services. 
Neverthless,  it  is  likely  that  the  new 
IMTS  providers  will  initially  use  few 
circuits  compared  to  the  number  used  by 
AT&T  for  that  service.  Thus,  these  new 
entrants  are  also  likely  to  have  little 
effect  on  the  overall  use  of  cable  and 
satellite  facilities  in  the  North  Atlantic 
Region.  We  also  noted  in  our  NPRM  that 
the  initial  use  of  relatively  few  circuits 
by  new  message  telephone  service 
providers  may  require  that  they  have 
greater  flexibility  in  choosing  their 
transmission  facilities  in  order  to  permit 
them  to  handle  technical  considerations 
such  as  avoiding  double  satellite  hops. 
We  believe  that  this  exemption  may 
facilitate,  within  limits,  the  acquisition 
of  operating  agreements  (if  foreign 
correspondents  have  facility 
preferences)  and  promote  the 
development  of  competition  in  the 
provision  of  IMTS.  In  view  of  the 
foregoing,  and  noting  that  none  of  the 
parties  responding  to  our  NPRM 
espoused  a  contrary  view,  we  Hnd  that 
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'*  International  Competitive  Carrier  Policies,  CC 
Docket  No.  85-107,  Notice  of  Proposed  Rulemaking, 
FCC  85-177  (released  April  la  1985). 


no  circuit  distribution  guidelines  should 
be  imposed  on  circuits  used  by  new 
entrants  for  any  U.S.-CEPT  service, 
including  message  telephone  service. 

C.  Circuits  Used  for  the  Provision  of 
U.S.-CEPT  Message  Telephone  Sen,' ice 
by  All  Carriers  Other  than  A  T&T 

47.  None  of  the  respondents  to  our 
NPRM  advocated  that  U.S.-CEPT 
message  telephone  circuits  of  carriers 
other  than  AT&T  be  subjected  to  loading 
restrictions.  As  of  year-end  1984,  only  a 
small  number  of  circuits  were  used  to 
provide  that  service  by  any  carrier  other 
than  AT&T.  Consequently,  the 
distribution  of  these  other  carriers'  U.S.- 
CEPT  message  telephone  circuits  will 
not  have  a  significant  effect  on  the 
overall  use  of  North  Atlantic  cable  and 
satellite  facilities.  Therefore,  we  adopt 
our  tentative  conclusion  that  such 
circuits  should  be  exempted  from 
ciricuit  distribution  restrictions. 

D.  AT&T's  U.S.-CEPT Message 
Telephone  Circuits 

48.  Need  for  and  Period  of  Guidelines. 
As  was  the  case  with  the  responses  to 
our  Third  Notice  of  Inquiry,  none  of  the 
respondents  to  our  NPRM  took  the 
position  that  the  U.S.-CEPT  message 
telephone  service  market  is  now 
sufficiently  competitive  to  warrant  our 
total  removal  from  circuit  distribution 
decisions  at  the  end  of  1985.  That  is,  the 
market  is  not  now  sufficiently 
competitive  to  assure  that  loading 
decisions  are  based  on  the  price  and 
availabihty  of  a  particular  facility  rather 
than  on  some  other,  non-marketplace 
factors.  All  of  the  NPRM  respondents 
recognize  that  AT&T  is  the  major 
provider  of  U.S.-CEPT  message 
telephone  service.  Our  analysis 
indicates  that  as  of  year-end  1984,  AT&T 
employed  approximately  89  percent  of 
all  circuits  in  service  between  the  U.S. 
and  CEPT  and  99.8  percent  of  all  circuits 
used  for  IMTS  between  the  U.S.  and 
CEPT.  In  addition  to  its  market  position, 
AT&T  can  be  expected  to  prefer  cable 
use  as  a  cable  manufacturer  and  as  a 
rate  base  regulated  carrier.  Quite 
clearly,  it  is  the  distribution  of  AT&T's 
U.S.-CEPT  message  telephone  circuits 
which,  in  large  measure,  determines  the 
overall  use  and  availability  of  the  cable 
and  satellite  facilities  used  to  provide 
U.S.-CEPT  services,  the  levels  of 
revenues  of  both  Comsat  and 
INTELSAT,  and  the  rates  charged  by 
these  entities.  This  is  particularly  true 
when  substantial  excess  capacity  exists. 

49.  The  recent  entry  of  additional 
providers  of  U.S.-CEPT  message 
telephone  service,  such  as  GTE  Sprint 
and  MCI,  and  the  proposed  entry  of 
additional  entities  such  as  Comsat,  can 


be  expected  to  effect  a  change  in  the 
U.S.-CEPT  message  telephone  market. 
AT&Ts  share  of  this  market  may 
decline  and  a  viable  marketplace 
mechanism  for  the  cost-effective 
distribution  of  circuits  used  for  IMTS 
may  develop.  However,  it  is  clear  that 
these  changes  will  not  progress 
sufficiently  by  year-end  1985  to  warrant 
our  removal  from  decisions  concerning 
the  distribution  of  AT&T's  U.S.-CEPT 
message  telephone  circuits  immediately 
at  that  time.  Indeed,  even  AT&T  does 
not  advocate  that  we  remove  ourselves 
from  those  decisions  until  year-end  1989. 
Consequently,  we  affirm  our  tentative 
finding  that  the  U.S.-CEPT  message 
telephone  service  market  is  not  yet 
sufficiently  competitive  to  permit  us  to 
withdraw  from  decisions  concerning  the 
distribution  of  AT&T  circuits  used  to 
provide  that  service. 

50.  AT&T  suggests  that  we  not  specify 
any  circuit  distribution  guideline  which 
extends  beyond  1989.  Most  other  parties 
suggest  guidelines  which  would  extend 
beyond  that  date.  We  believe  that 
establishing  a  fixed  date  for  the 
termination  of  loading  guidelines  which 
does  not  take  into  account  the 
development  of  competition  in  the 
provision  of  IMTS  is  not  in  the  public 
interest.  We  cannot  now  be  certain  that 
by  year-end  1989  competition  in  the 
provision  of  U.S.-CEPT  message 
telephone  service  will  have  increased 
enough  to  provide  an  effective 
marketplace  mechanism  for  the  cost- 
efficient  distribution  of  circuits  used  for 
that  service  and  to  offset  existing  biases. 
While  we  do  recognize  that  other 
carriers  are  entering  the  U.S.-CEPT 
message  telephone  service  market,  we 
also  recognize  that  the  pace  of 
competitive  marketplace  development  is 
not  fully  predictable.  The  international 
telecommunications  market  is  entering  a 
transition  period  in  which  we  should 
retain  the  ability  to  quickly  modify 
either  the  methodology  or  period  as 
circumstances  warrant.  It  is  not 
impossible  that  service  and  facility 
competition  in  the  North  Atlantic  Region 
could  develop  more  rapidly  than  we 
*previously  anticipated  and  that  such 
developments  could  quicken  the 
establishment  of  a  marketplace 
mechanism  for  the  distribution  of 
circuits.  We  therefore  will  not  adopt  our 
tentative  conclusion  to  utilize  a 
methodology  for  six  years.  We  view  that 
period  as  simply  being  too  long.  Instead, 
we  will  prescribe  a  methodology's  use 
for  three  years  (1986-1988).  Prior  to 
year-end  1988  we  shall  review  the 
development  of  competition  in  the 
provision  of  U.S.-CEPT  IMTS  and 
prescribe  appropriate  loading 
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guidelines,  if  any.  for  the  post-1988 
period.  We  shall  also  specifically  retain 
jurisdiction  to  review  at  any  time  during 
the  1986-1991  period,  either  on  our  own 
motion  or  on  the  request  of  an  interested 
party,  the  circuit  distirbution  guidelines 
we  here  adopt  for  all  circuits  and  to 
alter  those  guidelines  as  the  then 
existing  marketplace  conditions 
warrant.*"  These  conditions  would 
include  the  development  of  competition 
as  well  as  the  effects  of  regulating     . 
loading  on  the  price  of  satellite  circuits 
and  on  the  level  and  mix  of  investment 
in  international  facilities. 

51.  The  Balanced  Loading 
Methodology.  As  argued  by  Comsat  and 
noted  by  us  in  our  NPRM.  adoption  of 
balanced  loading  as  the  basis  for  circuit 
distribution  guidehnes  would  continue 
to  provide  service  reliability  benefits 
such  as  reducing  to  a  minimum  the 
number  of  circuits  interrupted  upon 
failure  of  a  major  transmission  facility. 
It  also  provides  a  predictable  and 
automatic  technique  by  whicli  to  handle 
deviations  of  actual  demand  from 
forecasted  traffic  levels.  Under  AT&Ts 
most  recent  forecast  of  U.S.-CEPT 
message  telephone  circuits  requirements 
for  the  1986-1991  period,  continued  use 
of  the  balanced  loading  methodology  as 
the  basis  for  circuit  distribution 
guidelines  would  result  in 
approximately  48.2  percent  of  all  the 
additional  circuits  AT&T  requires  during 
that  period  being  placed  on  satellite 
facilities.  For  the  1986-1988  period,  the 
balanced  loading  methodology  would 
result  in  a  smaller  percent  of  growth 
tragic  being  placed  on  satellite  facilities, 
depending  on  the  exact  ready  for  service 
date  of  TAT-8.  We  are  not  persuaded 
that  guidelines  which  guarantee  Comsat 
and  I.NTELSAT  approximately  one-half 
of  AT&Ts  growth  circuits  provide  a 
strong  enough  incentive  for  Comsat 
vigorously  to  pursue  entry  into  the  U.S.- 
CEPT  message  telephone  market  or  to 
compete  for  the  placement  on  satellite 


">  As  we  indicated  in  our  NPRM.  we  shull  also 
soon  begin  to  examine  the  facilities  requirements 
and  options  available  during  the  1992-1995  portion 
of  the  current  planning  period  and  examine  the 
effect  of  various  potential  circuit  distributions  fur 
that  period.  While  we  gather  the  information  for 
that  process,  we  will  monitor  the  development  of 
competition  in  the  provision  of  U.S.-CEPT  message 
telephone  service  and  the  development  of  a 
marketplace  mechanism  for  the  cost-effective 
distribution  of  circuits.  A  variety  of  factors, 
including  the  extent  to  which  effective  competition 
develops  will  determine  how  much  we  need  to 
involve  ourselves  in  developing  formal  guidelines 
for  the  construction  of  facilities  and  the  distribution 
of  circuits  for  the  remaining  portion  of  the  planning 
period.  We  also  recongize  that  there  may  t>e  ■ 
parallel  between  the  development  of  competition  so 
as  to  establish  an  effective  marketplace  mechanism 
for  the  distribution  of  circuits  and  the  development 
uf  competition  ivhich  we  are  analyzing  in  our 
International  Competitive  Carrier  proceeding. 


facilities  of  the  circuits  used  by 
providers  of  that  service.  We  also 
believe  that  the  guaranteed  placement 
on  satellite  facilities  of  such  a  large 
percentage  of  AT&Ts  U.S.-CEPT 
message  telephone  circuits  would  not 
provide  a  sufficiently  strong  incentive  to 
INTELSAT  to  operaKe  and  price  its 
capacity  competitively.  We  also  are 
concerned  that  the  nearly  equal 
distribution  of  these  circuits  over  the 
1986-1991  period  would  not  provide 
strong  incentives  for  Comsat.  INTELSAT 
or  AT&T  to  plan,  build  and  operate 
efficient,  cost  effective  facilities  for  the 
post-1991  period.  These  factors  continue 
to  convince  us  that  continued  use  of  the 
balanced  loading  methodology  will  not 
foster  the  transition  of  the  U.S.-CEPT 
message  telephone  market  from  a 
regulated  environment  to  one  subject  to 
marketplace  forces.  Therefore,  we  affirm 
our  tentative  conclusion  that  the 
balanced  loading  methodology  should 
not  be  adopted  as  the  basis  for  1986- 
1988  circuit  distribution  guidelines. 

52.  The  NTIA  Cost-Based  Circuit 
Distribution  Method.  While  NTIA 
continues  to  advocate  the  use  of  its  cost- 
based  circuit  distribution  methodology, 
it.  like  the  other  parties  commenting  on 
that  proposal,  now  recognizes  that  the 
current  state  of  development  of  its 
proposal  does  not  permit  us  to  adopt  it 
at  this  time.  Thus.  NTIA  now  proposes 
that  we  adopt  the  2  percent  guidelines 
we  tentatively  prefer  for  two  years  as  a 
mechanism  to  permit  development  of 
and  transition  to  the  NTIA  proposal  at 
the  end  of  1987. 

53.  As  we  indicated  in  oiir  NPRM,  we 
believe  that  the  NTIA  proposal  could 
provide  a  number  of  advantages  such  as 
encouraging  the  development  of  an 
unbiased  market  for  cable  and  satellite 
circuits  and  resulting  in  the  least-cost 
combination  of  cable  and  satellite 
facilities  capable  of  satisfying  demand 
for  service  at  adequate  levels  of  service 
quality.  However,  we  also  retain  our 
concern  that  the  NTIA  proposal  is  not 
fully  defined,  that  it  could  require  a 
substantial  and  continued  level  of 
regulatory  intervention  in  circuit 
distribution  decisions,  and  that  the 
annual  recalculation  of  per  circuit 
revenue  requirements  and  circuit 
distributions  called  for  by  this  approach 
could  complicate  facilities  planning  by 
the  carriers,  their  correspondents. 
Comsat  and  INTELSAT.  We  also  noted 
the  lack  of  support  that  this  proposal 
received  from  our  foreign  counterparts. 

54.  Under  these  circumstances,  we 
cannot  conclude  that  NTIA's  still  not 
fully  defined  proposal  should  be 
adopted  at  either  year-end  1985  or  year- 
end  1987  as  the  basis  for  circuit 


distributions.  The  NTIA  proposal  (or 
any  other  circuit  distribution  proposal) 
could  not  be  adopted  until  it  ia  fully 
defined  and  evaluated.  Since  we  have 
indicated  our  intention  to  review  the 
circuit  distribution  guidelines  for  the 
post-1988  period.  NTIA  may  have  a 
further  opportunity  to  develop  its 
methodology. 

55.  The  Multi-Tier  Circuit  Distribution 
Proposal.  We  also  conclude  that  we 
should  not  now  adopt  a  multi-tiered 
circuit  distribution  methodology.  While 
this  methodology  does  emphasize  the 
importance  we  place  on  the  acquisition 
of  operating  agreements  by  additional 
U.S.  carriers  for  INfTS.  a  multi-tier 
approach  is  more  complex  and  would 
require  more  regulatory  intervention 
than  would  the  2  percent  methodology 
for  which  we  expressed  a  tentative 
preference.  As  we  suggested  in  our 
NPRM,  and  as  is  recognized  by  a 
number  of  the  commentors.  the  multi- 
tier  proposal  also  requires  further 
consideration  of  questions  such  as  those 
concerning  the  treatment  to  be  accorded 
message  telephone  circuits  used  to 
countries  with  small  traffic  volumes 
which  might  find  interconnection  with 
multiple  U.S.  IMTS  providers 
uneconomical  and  the  definition  of 
circumstances  under  which  the 
provision  of  message  telephone  service 
to  a  given  country  should  be  deemed 
sufficiently  competitive  to  warrant 
permitting  the  higher  degree  of  loading 
flexibility  for  AT&T  message  telephone 
circuits.*'  We  also  note  that  this 
proposal  received  limited  support  from 
U.S.  carriers  and  was  opposed  by  our 
carriers'  foreign  correspondents. 

56.  While  we  do  not  believe  that 
implementation  of  a  two-tier 
methodology  would  be  unduly  difficult, 
we  conclude  that  a  multi-tier 
methodology  is  currently  not  the  best 
approach  for  loading  AT&Ts  U.S.-CEPT 
IMTS  circuits.  We  particularly  note  that 
U.S.  IMTS  providers  other  than  AT&T 
have  successfully  negotiated  operating 
agreements  to  provide  service  to  the 
largest  market  (the  U.K.]  and  have 
obtained  operating  agreements  or  are 
negotiating  agreements  with  other 
adminisfrations  (Belgium.  Sweden. 


"  As  to  countries  with  small  IMTS  traffic 
volumes,  at  least  two  options  exist.  One  tolutioa 
would  be  simply  to  exempt  those  countrie*  fata  any 
methodology  or  to  move  them  into  the  higher  ber. 
The  other  solution  would  be  to  apply  the 
methodology  with  no  exceptions.  The  trigger 
mechanism  could  be  any  one  of  several:  acquisHioa 
of  a  certain  number  of  operating  agreements:  tfa* 
acquisition  of  operating  agreements  by  certain 
competitors  to  AT&T:  the  operatioo  of  a  certain 
number  of  percentage  of  circuits  by  ATftTs 
competitors;  or  a  finding  of  nondomlnance  for  ATAT 
in  our  IntemationaJ  Competitive  Carrier  proceeding, 
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Denmark,  France,  Italy,  Spain  and 
Portugal).  Nevertheless,  since  we  will 
review  our  circuit  distribution  guidelines 
before  the  end  1988,  the  multi-tiered 
circuit  distribution  proposal  may  be 
studied  further. 

57.  The  Phase-In  Proposals.  We 
analyzed  in  the  NPRM  the  traffic  and 
revenue  impact  on  both  Comsat  and 
INTELSAT  of  the  various  phase-in 
methodologies.  We  made  calculations 
for  the  1986-1991  period  employing 
AT&Ts  proposal  as  well  as  2,  2.5  and  3 
percent  annual  increases  (with  a  60  per 
cent  cap)  in  flexibility  for  AT&T  and 
compared  them  with  calculations 
employing  balanced  loading.  Based  on 
an  August  31, 1984  forecast  submitted  by 
AT&T,  we  calculated  that  AT&Ts 
proposal  would  permit  it  to  route 
approximately  85  per  cent  of  all  tragic 
growth  over  cable  and  that  the  other 
approaches  [i.e.  2.0,  2.5  and  3.0  per  cent 
annual  increases  with  a  60  per  cent  cap 
for  the  1986-1991  period)  would  permit 
AT&T  to  route  approximately  67  per 
cent  of  all  traffic  growth  over  cable.**  If 
demand  fell  short  of  the  forecast,  then 
the  percentage  of  growth  traffic  which 
AT&T  could  route  over  cable  under  any 
of  these  phase-in  guidelines  would 
increase.  If  demand  exceeded  the 
forecast,  then  additional  growth  traffic 
would  be  routed  over  satellite  and  cable 
facilities.  We  calculated,  making  certain 
assumptions  as  to  long  term  rates  and 
activation  dates,  the  fmancial  impact  of 
these  proposals  on  both  Comsat  and 
INTELSAT.  As  compared  to  balanced 
loading,  we  indicated  that  Comsat 
would  receive  $90.12  million,  $117.99 
million,  $134.22  million  and  $218.19 
million  less  revenues  under  the  2  per 
cent,  2.5  per  cent,  3.0  per  cent  and  AT&T 
proposals,  respectively.  As  compared  to 
balanced  loading,  IN'ltLSAT  would 
receive  $66.32  million,  $86.82  million, 
$98.77  milhon  and  $160.55  million  less 
under  these  same  four  approaches.^' 

5a  We  also  evaluated  in  the  NPRM 
the  competitiveness  of  the  international 
IMTS  market  and  the  existence  of 
certain  biases.  As  indicated  above,  we 
tentatively  concluded  that  the  provision 
of  IMTS  was  not  subject  to  significant 


**  While  a  cap  would  equalize  the  total  number  of 
cJrcuita  placed  over  cable,  the  different  rates  at 
which  the  cap  was  reached  would  impact  satellite 
revenues  in  distinct  fashions. 

"  Of  course,  to  the  extent  that  Comsat  and 
INTELSAT  have  fixed  revenue  requirements,  a 
revenue  shortfall  could  be  partially  or  fully  offset  by 
rate  increases.  To  the  extent  that  Oicse  figures 
represent  revenue  differences  rather  than  actual 
revenue  requirement  shortfalls,  the  impact  may  be 
to  slow<he  rate  of  rate  decreases.  Depending  on 
world-wide  traffic  growth  and  loading,  INTELSAT 
Signatory  ownership  shares,  revenue  requirements, 
capital  costs  and  expenses,  the  rate  impact  on 
either  Comsat  or  INTELSAT  could  be  substantiaL 


competitive  forces  and  that  a 
marketplace  mechanism  for  the 
distribution  of  circuits  did  not  now  exist. 
We  therefore  tentatively  concluded  in 
the  NPRM  that  AT&Ts  proposal  would 
be  too  severe  and  that  permitting  AT&T 
two  per  cent  annual  flexibility  for  six 
years  might  better  balance  the  various 
financial  and  competitive  factors. 

59.  AT&T  criticizes  our  analysis  in 
two  respects.  First,  AT&T  asserts  that 
the  method  we  used  to  calculate 
revenue  loss  or  shortfall  assumes  all 
satellite  circuits  added  in  a  given  year 
are  activated  on  the  first  day  of  the  year. 
AT&T  argues  that  this  methodology 
inflates  the  effect  of  the  various  phase- 
in  guideline  on  Comsat's  revenues 
because  the  activation  of  satellite 
circuits  historically  is  distributed 
throughout  the  year.  AT&T  suggests  that 
we  should  utilize  a  methodology  which 
more  closely  reflects  the  usual  pattern  of 
satellite  circuit  activations. 

60.  AT&T  also  argues  that  the 
assumption  used  in  our  analysis  that 
Comsat's  tariff  rate  for  satellite  voice 
circuits  will  remain  at  the  current  level 
throughout  the  1986-1991  period  is 
unrealistic.  AT&T  asserts  that  rate 
reductions  by  Comsat  and  INTELSAT 
have  been  the  historic  pattern  and  are 
made  more  likely  ".  .  .  in  the  face  of  the 
increasing  competition — both  from 
possible  'private'  and  common  carrier 
cable  systems  and  from  competing 
satellite  systems."  Therefore,  AT&T 
concludes  that  the  assumption  that 
Comsat  rates  will  remain  at  current 
levels  throughout  the  1986-1991  inflates 
our  calculation  of  the  effect  on  Comsat's 
revenues  of  the  various  flexibility  phase- 
in  circuit  distribution  methodologies. 

61.  While  AT&T  has  employed  the 
identical  methodology  it  now  criticizes 
for  calculating  revenues,  we  agree  that  a 
methodology  which  averages  circuit 
activations  over  the  course  of  a  year 
would  result  in  more  accurate  revenue 
calculations.**  However,  we  cannot 
accept  the  suggestion  that  we  assume 
lower  space  segment  charges  for 
calculating  a  revenue  differential.  First, 
AT&T  has  provided  no  forecast,  loading, 
or  revenue  requirement  data  supporting 
the  use  of  a  lower  space  segment  charge. 


**  In  its  attachment  2  of  its  November  2. 1984 
Final  Comments  in  this  docket  AT&T  sets  forth  for 
the  19S6-1989  period  its  calculation  of  Comsat's 
global  satellite  voice  circuit  revenues  assuming 
continuation  of  the  balanced  loading  circuit 
distribution  for  the  U.S..CEPT  message  telephone 
circuits,  Comsat's  global  revenues  for  satellite  voice 
circuits  assuming  adoption  of  AT&Ts  proposed 
three  percent  guidelines  for  U.S.<;EPT  message 
telephone  cinniits  and  the  yearly  difference 
t>etween  these  two  revenue  calculations.  AT&Ts 
calculations  in  this  case  assumed  that  all  satellite 
circuits  added  during  a  given  year  are  activated  on 
January  1st. 


Further,  while  technology  may  indeed 
drive  down  construction  costs  on  a  per 
circuit  basis,  the  revenue  requirement 
for  each  circuit  used  may  actually 
increase  as  the  expensive  INTELSAT  VI 
series  of  satellites  is  procured  and  the 
degree  of  loading  flexibility  given  to 
AT&T  increases.** 

62.  We  have  redone  the  calculations 
we  performed  in  our  NPRM  using  the 
satellite  circuit  activation  method 
suggested  by  AT&T  for  calculating 
revenues  but  retaining  the  assumption 
that  Comsat's  tariff  rate  and 
INTELSATs  unit  charges  for  satellite 

•voice  circuits  would  remain  the  same 
throughout  the  1986-1991  period.*' 
(Because  of  inflation  that  will  occur  over 
this  period,  holding  rates  constant  does 
result  in  a  price  reduction  in  1985 
dollars.)  Using  the  same  traffic  forecast 
employed  in  the  NPRM,  our  calculations 
indicate  that  during  the  1986-1991  period 
Comsat  and  INTELSAT,  respectively, 
would  receive  approximately  $167.19 
million  and  $123.3  million  less  if  the 
AT&T  3  percent  proposal  is  adopted 
than  they  would  if  the  balanced  loading 
methodology  was  continued.  The 
equivalent  revenue  amounts  for  Comsat 
and  INTELSAT  calculated  in  our  NPRM 
were  $218.18  million  and  $160.55  million, 
respectively.  Performing  the  same 
calculation  for  the  2  percent  guidelines 
for  which  we  have  expressed  our 
tentative  preference,  we  find  that 
Comsat  and  INTELSAT,  respectively, 
would  receive  approximately  $67.37 
million  and  $49.58  million  less  revenues 
if  the  2  percent  guidelines  are  adopted 
compared  to  the  revenues  they  would 
receive  if  the  balanced  loading 
guidelines  were  continued.  The 
equivalent  revenue  figures  as  calculated 
in  our  NPRM  were  approximately  $90,12 
million  and  $66.32  million  for  Comsat 
and  INTELSAT,  respectively. 

63.  Using  the  most  recent  forecast, 
which  reflects  a  lower  traffic  growth 
rate,  the  difference  in  terms  of  revenue 
between  balanced  loading  and  the 
various  phase-in  proposals  would 


"  Even  if  AT&Ts  methodology  would  route 
enough  traffic  over  satellite  to  permit  a  lowering  of 
Comsat's  per  circuit  space  segment  rate,  we  note 
that  an  even  greater  percentage  of  traffic  routed 
over  satellite  would  ordinarily  lead  to  even  lower 
satellite  rates.  That  is,  as  a  rate  base  regulated 
entity  with  a  certain  revenue  requirement,  Comsat's 
per  circuit  space  segment  rate  would  generally 
increase  if  fewer  satellite  circuits  are  leased  and 
generally  decrease  if  most  satellite  circuits  are 
leased. 

**  Although  we  have  prescribed  a  methodology 
for  only  three  years  (1986-1988),  for  ease  of 
comparison  with  the  NPRM  and  the  filings  of  the 
parties  our  calculations  cover  both  the  six  years 
(1986-1991)  of  the  planning  period  and  the  three 
years  (7986-1988)  that  the  prescribed  methodology 
will  be  utilized. 
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decrease.  Our  calculations  disclose  that 
during  the  1986-1991  period  Comsat  and 
INTELSAT,  respectively,  would  receive 
approximately  $135.71  million  and  $99.86 
milHon  less  revenues  if  the  AT&T 
proposed  3  percent  guidelines  were 
adopted  than  they  would  receive  if  the 
use  of  the  balanced  loading 
methodologywas  continued.  We 
calculate  the  reduction  in  revenues  from 
balanced  loading  levels  which  would 
occur  if  the  2  percent  guidelines  were 
adopted  as  approximately  $59.73  million 
and  $43.95  million  for  Comsat  and 
INTELSAT  respectively.  The  details  of 
these  calculations  and  the  distributions 
on  which  they  are  based,  are  set  forth  in 
Appendix  1  attached  to  this  Report  and 
Order.*^  These  calculations  in  short 
form,  are  as  follows: 

Revenue  Reduction  Table 

(Dollars  in  millions] 


Comsat 

Intelsal 

Comsat 

Intelsal 

AMump- 

AT4T3 

AT4T3 

2  parcent 

liOiW. 

pcfcwl 
plaa 

parcant 
plan. 

plaa 

plan 

NPHM 

«l» - 

$167 

tiei 

$90 

$88 

NPRMbut 

$123...„ 

$67.. 

$50 

■v«r- 

•a«i 

•c«<«- 

lions. 

NPflMbut 

S136 

$100 

$60 

$44 

av«r- 

•vmi 

•cHva- 

tiom 

and 

new 

toracasl 

64.  While  these  modirications  to  our 
calculations  indicate  less  of  a  difference 
between  the  balanced  loading  and 
various  phase-in  approaches,  they  are 
still  substantial.  For  the  1986-1988 
period  for  which  we  are  adopting 
guidelines,  we  now  calculate  that 
adoption  of  AT&Ts  3  percent  proposal 
would  result  in  approximately  $25 
million  and  $18  million  less  revenues  for 
Comsat  and  INTELSAT,  respectively, 
than  these  entities  would  receive  if  the 
balanced  loading  methodology 
continued  to  be  used.  Adoption  of  the  2 
percent  guidelines  for  this  three  year 
period  would  result  in  approximately 
$14  million  and  $10  million  less  revenue 
for  Comsat  and  INTELSAT,  respectively 
than  they  would  receive  under  balanced 
loading  guidehnes."  Most  importantly, 


"  As  we  recognized  in  footnote  34  of  our  NPRM. 
a  number  of  factors  could  alter  the  results  of  our 
revenue  analysis.  These  include  changes  in  AT*T's 
traffic  forecast,  changes  in  Comsat's  or  l.NTELSATs 
rates,  and  the  degree  to  which  TDMA/OSI 
equipment  is  used  in  the  provision  of  ATSTs  U.S.- 
CF.PT  message  telephone  service  since  the  tariff  and 
l.\'TELSAT  unit  charge  is  lower  for  derived  circuits 
l>'an  for  FDMA  circuits. 

••The  reduction  in  Comsat  and  l>fTELSAT 
revenues  under  the  AT&T  3  percent  guidelines  and 


the  above  calculations  do  not  alter  the 
characteristics  of  the  present  market. 
AT&T  continues  to  be  the  major  user  of 
all  circuits,  the  major  user  of  circuits  for 
IMTS  and  an  entity  with  a  clear  and 
understandable  preference  for  cable 
facilities.  Competition  in  the  provision  of 
IMTS  is  only  now  developing  and  a 
marketplace  mechanism  for  the  efficient 
use  of  circuitry  does  not  now  exist. 
Further.  Comsat  and  INTELSAT 
continue  to  rely  on  AT&T  for  a 
significant  portion  of  their  traffic  and 
revenues,  and  have  relatively  fixed 
investments  and  revenue  requirements 
for  the  1986-1991  period.  The  $135.71 
million  and  $99.86  million  reduction  in 
the  revenues  Comsat  and  INTELSAT 
would  receive  under  AT&Ts  proposed  3 
percent  guidelines,  as  compared  to  their 
revenues  from  a  balanced  loading 
distribution,  is  less  than  the  differential 
we  calculated  in  our  NPRM  using 
AT&T's  earlier,  higher  forecast  and  a 


the  2  percent  guidelines  compared  to  the  revenues 
these  entities  would  receive  under  balanced  loading 
are  less  for  the  three  year  1986-1988  period  than  for 
the  entire  six  year  1986-1991  period.  The  range  of 
percentage  increase  in  Comsat's  per  circuit  space 
segment  revenue  requirements  is  likewise  smaller 
for  the  three  year  1986-1988  period  than  for  the  full 
six  year  1986-1991  period.  This  is.  of  course,  to  be 
expected  for  a  number  of  reasons.  The  first,  and 
most  obvious,  reason  is  that  where,  as  here,  we 
have  three  circuit  distribution  methodologies  which 
result  in  satellite  facilities  loading  which  diverges 
each  year,  the  effect  on  satellite  circuit  providers' 
revenues  and  on  the  per  circuit  revenue 
requirements  for  space  segment  will  be  less  for  a 
three  year  period  than  for  the  full  six  year  period. 
Moreover,  since  the  three  year  period  with  which 
we  are  here  concerned  is  the  initial  period  of 
implementation  for  new  circuit  guidelines,  it  is  also 
the  period  during  which  the  AT»T  3  percent 
guidelines  and  the  2  percent  guidelines  diverge  the 
least.  Consequently,  the  difference  in  the  effects  of 
these  two  methodologies  on  satellite  circuit 
revenues  and  per  circuit  space  segment  revenue 
requirements  compared  to  balanced  loading  will  be 
the  least  during  this  period. 

In  addition,  the  fact  that  the  balanced  loading 
methodology  permits  all  traffic  to  be  loaded  on  the 
TAT-8  cable  entering  ser\'ice  in  1968  until  that 
transmission  path  is  carrying  the  same  number  of 
circuits  as  existing  transmission  paths  with 
available  capacity  significantly  reduces  the 
difference  in  the  effect  of  the  ATAT  3  percent 
guidelines  and  the  2  percent  guideline  on  satellite 
circuit  revenues  and  per  circuit  revenue 
requirements  for  space  segment  when  compared 
with  balanced  loading.  As  may  be  noted  from  the 
table  set  forth  as  Appendix  1.  the  balanced  loading 
guidelines  would  permit  more  circuits  to  be  placed 
on  cable  facilities  during  1966  than  either  the  2 
percent  guidelines  or  ATATs  proposed  3  percent 
guidelines.  Indeed,  at  year-end  1966.  balanced 
loading  guidelines  would  result  in  the  activation  of 
approximately  56  more  cable  circuits  than  could  l>e 
activated  under  the  2  percent  guidelines.  However, 
this  does  not  mean  that  adoption  of  the  2  percent 
guidelines  will  result  in  less  cable  une  and  more 
satellite  use  over  the  1966-1988  period.  To  the 
contrary,  during  this  three  year  period  the  balanced 
loading  methodology  would  result  in  27,965.5  circuit 
years  of  satellite  use  while  the  2  percent  guidelines 
and  ATAT's  3  percent  guidelines  would  result  in 
26.897  and  26.043  circuits  years  of  satellite  use. 
respectively. 


different  methodology  for  calculating 
satellite  activations.  Nevertheless,  these 
figures  would  be  a  significant  reduction 
in  the  revenues  of  these  entities  and 
represent  reductions  greater  than  those 
we  found  "acceptable"  in  the  NPRM. 
Moreover,  as  Comsat  states,  the  fact 
that  the  lower  trafiic  forecast  reduces 
the  revenue  differential  between  the 
balanced  loading  methodology  and 
AT&Ts  proposed  3  percent  guidelines 
benefits  neither  Comsat  nor  INTELSAT. 
To  the  contrary,  the  revenues  these 
entities  will  now  receive  under  any 
particular  loading  methodology  will  be 
less  because  they  will  be  handling  less 
traffic.  We  find  that  AT&Ts  proposed 
guidelines  for  the  1986-1991  period 
which  would  place  approximately  82 
percent  of  the  additional  U.S.-CEPT 
message  telephone  circuits  on  cable 
facilities  while  placing  only  18  percent 
of  such  circuits  on  satellite  facilities, 
would  apportion  too  great  a  percentage 
of  growth  traffic  to  one  medium  under 
the  present  market  conditions.** 

We  reach  the  same  conclusion  for  the 
use  of  AT&Ts  proposed  guidelhies  for 
the  1986-1988  period  as  &is  proposal 
would  place  over  seventy  percent  of 
growth  traffic  on  cable  facilities. 

65.  We  further  conclude  that  the 
approximately  $14  million  and  $10 
million  reduction  in  the  revenues 
Comsat  and  INTELSAT,  respectively, 
will  receive  in  the  1986-1988  period 
under  the  2  percent  guidelines  compared 
to  the  revenues  they  would  receive 
under  balanced  loading  guidelines, 
coupled  with  the  adverse  revenue 
effects  of  a  lower  traffic  forecast,  will 
provide  a  strong  incentive  for  Comsat  to 
enter  the  U.S.-CEPT  message  telephone 
market  and  for  INTELSAT  and  Comsat 
to  work  toward  developing  a  more  cost 
effective  satellite  system.  However,  we 
do  not  believe  these  revenue  reductions 
will  place  undue  pressure  on  Comsat  or 
INTELSAT  rates.  Since  the  2-percent 
guidelines  permit  AT&T  to  place  up  to 
63.31  percent  of  the  additional  circuits  it 
projects  it  will  require  during  the  1986- 
1988  period  on  either  cable  or  satellite 
facilities,  we  believe  that  these 
guidelines  provide  AT&T  with  sufficient 
flexibility. 

66.  The  calculations  in  paragraphs  62- 
65  assumed  a  constant  INTELSAT 


'•The  circuit  distribution  l>ased  on  ATATs 
proposed  3  percent  guidelines  and  its  earlier,  higher 
traflic  forecast  would  have  placed  85  percent  of  all 
growth  circuits  on  cable  facilities.  In  its  current 
distribution  based  on  a  smaller  traffic  forecast. 
ATAT  projects  activating  274  and  458  satellite 
circuits  in  1990  and  1991,  respectively,  as  compared 
to  12  and  IS  satellite  circuits  for  these  two  years 
under  its  previous  distribution  based  on  a  large 
traffic  forecast  This  modification  results  in  the  18 
percent  figure. 
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utilization  charge  of  $390  per  circuit  per  - 
month  and  a  constant  bundled  Comsat 
rate  of  $1060  per  circuit  per  month.  The 
focus  was  on  qualifying  the  impact  of 
various  loading  methodologies  on 
INTELSAT  and  Comsat.  By  holding 
rates  to  earners  and  users  constant, 
there  was.  in  a  sense,  no  impact  on 
these  entities.  However,  as  a  rate  base 
regulated  entity  with  a  relatively  fixed 
investment  for  the  1986-1991  period,  it 
may  not  be  appropriate  to  assume  that 
Comsat's  rates  to  carriers  and  users  will 
not  change  depending  on  the  loading 
methodology  employed.  Similarly, 
INTELSAT  has  a  relatively  fixed 
investment  for  the  1986-1991  period  and 
pays  its  signatories,  pursuant  to  Articles 
4  and  8  of  the  LNTELSAT  Operating 
Agreement,  a  return  on  their 
investments  (currently  14  percent).  Thus 
it  also  may  be  inappropriate  to  assume 
that  INTELSATs  utilization  charge  will 
remain  constant  under  all  loading 
methodologies.  We  now  therefore 
consider  the  impact  of  the  various 
loading  methodologies  on  Comsat's 
rates  and  specifically  on  Comsat's 
unbundled  space  segment  charge.'" 
While  AT&Ts  total  revenue  requirement 
and  rates  may  not  be  measurably 
affected  by  changes  in  Comsat's  rates, 
users  and  other  carriers  will  be  more 
demonstrably  impacted  and  the 
development  of  intermodal  competition 
could  be  adversely  affected. 

67.  We  conclude  from  our  analysis 
that  the  reduction  in  the  number  of 
leased  satellite  circuits  resulting  from 
AT&T's  proposal  would  place  a  degree 
of  upward  pressure  on  space  segment 
rates  which  is  inconsistent  with  the 
public  interest."  We  also  conclude  that, 
on  balance,  a  2  percent  per  year 
approach  would  not  place  undue 
pressure  on  Comsat's  space  segment 
rates.  In  estimating  what  Comsat's 
space  segment  rates  would  be  under  the 
2  percent,  ATAT  3  percent  and  balanced 
loading  methodologies  proposed  in  this 
docket  for  the  198&-1991  period  we  have 
employed  AT&Ts  traffic  forecast  and 


*'  We  do  not  attampi  here  to  calculate  future 
INTELSAT  utilization  cha/ies. 

"  Because  INIFLSAT  will  be  using  either 
existing  satellites  or  satellites  which  are  already 
tieing  procured  punuant  to  binding  contracts  to 
provide  service  during  the  1966-1991  period,  its 
facilities  costs  are  basically  fixed  for  that  period. 
LVTELSAT  can  only  recover  its  revenue 
requirements  for  its  fixed  investment  from  revenues 
generated  by  circuits  used  to  provide  service. 
Consequently,  the  lower  forecast  by  reducing  the 
number  of  circuits  AT&T  and  other  carriers  will 
employ,  will  place  upward  pressure  on  LVI'ELSAT's 
rates.  Comsat  may  experience  the  same  upward 
pressure  on  its  rates  to  satisfy  its  revenue 
requirements.  If  Comsat's  rates  increase,  than 
AT&Ts  expenses  (specifically  saleiUte  lease 
charges  paid  to  Comsat)  may  also  increase,  exerting 
an  upward  pressure  on  ATSTs  rates  to  users. 


assumed  various  revenue  requirement 
levels.  Because  additional  cable  systems 
and  loading  proposals  are  being 
considered  in  the  Pacific  and  Caribbean 
planning  dockets  our  analysis  has 
isolated  the  space  segment  capacity 
used  to  provide  U.S.-CEPT  IMTS  and  the 
revenue  requirement  which  corresponds 
to  this  capacity.  While  we  recognize  that 
any  analysis  which  employs  wh§t  might 
be  an  overly  optimistic  traffic  forecast, 
which  makes  assumptions  as  to 
Comsat's  future  space  segment  revenue 
requirements,  and  which  attempts  to 
estimate  a  regional  rather  than  a  global 
space  segment  rate  can  be  criticized,  we 
believe  that  the  trends  developed  by 
such  an  analysis  are  vahd  and  useful. 
We  have  charted  the  three  loading 
methodologies  for  the  1986-1991  period 
with  space  segment  revenue 
requirements  ranging  from  $165  million 
to  S265  million.'*  We  have  calculated 
that  83.47  percent  of  Comsat's  total 
space  segment  revenue  requirement  is 
allocated  to  voice  circuit  leases  (the 
remaining  16.53  percent  of  Comsat's 
space  segment  revenue  requirement  is 
allocated  to  transponder  leases  and 
other  services)  and  that  42.44  percent  of 
all  IMTS  voice  circuits  leased  by 
Comsat  are  to  AT&T  for  U.S.-CEPT 
IMTS.  Using  these  two  percentages, 
AT&Ts  forecast  and  the  various 
revenue  requirements  we  can  derive 
Comsat's  U.S.-CEPT  IMTS  circuit  rates 
for  the  1986-1991  period  for  any  loading 
methodology.''  It  is  self  evident  that 
Comsat's  spacs  segment  rates  will 
decline  the  most  (or  increase  the  least) 
the  lower  the  revenue  requirement  and 
the  higher  the  satellite  usage.  Similarly. 
Comsat's  space  segment  rates  will 
decline  the  least  (or  increase  the  most) 
the  greater  the  revenue  requirement  and 
the  lower  the  satellite  usage. 

68.  As  shown  in  Table  2  of  Appendix 
2.  our  analysis  indicates  that,  as 
compared  to  balanced  loading,  AT&Ts 
proposed  3  percent  guidelines  would 
result  in  per  circuit  space  segment  rates 
which  range  for  the  1986-1988  period 
which  range  from  6.76  percent  to  7.11 
percent  higher.  (For  the  entire  1986-1991 
period  this  range  would  be  from  13.90  to 
15.69  percent  higher).  As  compared  to 


'*  The  $165  million  space  segment  revenue 
requirement  flgure  is  found  in  Comsat's  June  5. 1965 
tariff  transmittal  No.  S6S.  The  upper  limit  and 
numbers  in  between  were  derived  simply  by  adding 
to  Comsat's  space  segment  revenue  requirement  $10 
million.  $15  million  or  $20  million  per  year  for  the 
1986-1991  period.  Past  investment  patterns  and  our 
general  luiowledge  of  LNTELSAT's  future 
procurement  plaiu  would  indicate  that  it  is  likely 
that  Comsat's  investments  and  expenses  will 
generate  an  annual  revenue  requirement  within  this 
range. 

"  The  full  results  of  these  calculations  as  wt>ll  as 
the  methodology  used  are  found  in  Appendix  2. 


balanced  loading,  our  tentatively 
preferred  2  percent  guidelines  would 
result  in  per  circuit  space  segment  rates 
for  the  1986-1988  period  from  3.72 
percent  to  3.86  percent  higher.  (For  the 
entire  1986-1991  period  this  range  would 
be  from  5.61  to  6.06  percent  higher).  Our 
analysis  also  indicates  that  the  balanced 
loading  and  2  percent  circuit  distribution 
methodologies  produce  space  segment 
per  circuit  rates  which  are  lower  than 
the  existing  space  segment  charge  under 
all  revenue  requirement  assumptions. 
On  the  other  hand,  if  the  revenue 
requirement  increases  by  $20  million  per 
year  then  AT&Ts  proposal  would  result 
in  space  segment  rate  increases  each 
year  within  the  planning  period.  Of 
course,  the  rate  decrease  will  be  the 
greatest  under  balanced  loading  and  the 
least  under  AT&Ts  3  percent  guidelines. 

69.  This  analysis  tends  to  confirm  the 
conclusions  drawn  from  our  other 
analysis  that  adoption  of  AT&Ts 
proposed  3  percent  guidelines  could 
place  undue  upward  pressure  on  the 
rates  for  satellite  circuits.  The 
approximately  7  percent  higher  per 
circuit  revenue  requirements  produced 
by  the  AT&T  proposal,  when  compared 
to  the  balanced  loading  mQthodology, 
and  the  potential  that  the  AT&T 
proposed  guidelines  could  actually  lead 
to  higher  space  segment  rates  if 
Comsat's  actual  total  space  segment 
revenue  requirements  increase  to  a  level 
near  our  upper  limit  assumption  leads  us 
to  conclude  that  the  AT&T  proposal  may 
hinder  rather  than  foster  the 
development  of  intermodal  competition. 

70.  in  view  of  the  foregoing,  we 
conclude  that  AT&T's  proposed  3 
percent  guidelines  are  too  severe  and 
that  the  2  percent  guidelines  we 
tentatively  prefer  will  better  balance  the 
various  financial  and  competitive 
factors.  Nothing  presented  in  the 
comments  filed  in  response  to  our 
NPRM  persuades  us  that  the  2  percent 
guidelines  are  not  the  most  appropriate 
of  the  transitional  mechanisms  which 
we  have  examined.  Therefore,  we 
conclude  that  we  should  affirm  our 
tentative  conclusions  that,  using  the 
cable-satellite  distribution  of  AT&Ts 
U.S.-CEPT  message  telephone  circuits 
existing  at  the  end  of  1985  as  a  base, 
AT&T  should  be  permitted,  but  not 
required,  to  increase  the  number  of  its 
U.S.-CEPT  message  telephone  circuits  it 
places  on  either  cable  or  satellite 
facilities  by  2  percent  per  year.  Because 
we  have  analyzed  the  traffic,  revenue 
and  rate  implications  of  the  various 
proposals  over  a  three  year  period,  we 
shall  permit  AT&T  to  carry-over,  but  not 
borrow,  unused  flexibility.  Thus,  the  two 
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percent  per  year  guidelines  shall  be 
cumulative.^* 

71.  Treatment  of  AT&T  Circuits  Used 
For  Its  800  Senice-Overseas.  We  agree 
with  GTE  Sprint's  contention  that 
circuits  used  by  AT&T  for  the  provision 
of  its  800  Ser\'ice-Overseas  should  be 
subjected  to  the  circuit  distribution 
guidelines  we  are  here  adopting.  The 
circuits  used  to  provide  800  Service- 
Overseas  are  part  of  the  switched  voice 
network  used  by  AT&T  to  provide  U.S.- 
CEPT  message  telephone  service. 
Consequently,  the  same  considerations 
should  apply  to  circuits  used  for. both  of 
these  services.  Therefore,  we  conclude 
that  the  circuits  used  by  AT&T  to 
provide  its  800  Service-Overseas  should 
be  subjected  to  the  same  circuit 
distribution  guidelines  as  its  circuits 
used  for  the  provision  of  U.S.-CEPT 
message  telephone  service.  Circuits 
used  by  AT&T  to  provide  800  Service- 
Overseas  shall  therefore  be  aggregated 
with  IMTS  circuits  for  loading  purposes. 

E.  ARINC  Whole  Circuit  Proposal 

72.  We  need  to  address  one  final 
issue.  In  response  to  the  NOI.  ARINC 
proposed  that  we  explore  the  possibility 
of  restructuring  the  ownership 
arrangements  for  international 
submarine  cables.  (U.S.  entities  and 
foreign  correspondents  own  undivided 
half  interests  in  circuits.)  ARINC 
requested  us  to  change  cable  ownership 
to  an  arrangement  where  U.S.  entities 
and  their  correspondents  would  each 
separately  purchase  their  own  whole 
circuits  (the  whole-circuit  policy).  We 
note  that  ARINC  first  raised  its  whole     ^ 
circuit-ownership  argument  in  ■ 
connection  with  our  consideration  of  the 
U.S.  carriers'  application  for 
authorization  to  construct  the  TAT-8 
cable.  File  No.  I-T-C-84-072.  ARINC 
requested  us  to  condition  our  grant  of 
authority  upon  the  carriers'  agreeing  to 
modify  the  TAT-8  agreement  to  require 
whole-circuit  ownership.  We  denied 
ARINC's  request  as  having  been 


presented  too  late  in  the  TAT-8 
proceeding  and  suggested  that  it  might 
better  pursue  the  question  in  the 
facilities  planning  process,  particularly 
the  North  Atlantic  Consultative  Process. 
See  FCC  84-240  para.  51,  note  21. 

73.  In  the  NPRM.  we  tentatively 
concluded  that  ARINC's  proposal  that 
we  require  ownership  in  TAT-e  and 
future  cables  to  be  on  a  whole-circuit 
basis  should  not  be  considered  in  this 
phase  of  this  docket.  We  stated  that 
ARINC's  proposal  was  noWgermane  to 
the  question  of  the  circuit-distribution 
guidelines  which  should  be  adopted  for 
use  in  the  post-1985  period  and  that 
those  guidelines  would  not  affect 
ARINC's  proposal.  We  indicated  that 
ARINC's  proposal,  if  adopted,  would 
effect  major  changes  in  the  present 
structure  of  international  facilities 
ownership  and  in  the  established 
operating  relationships  between  the  U.S. 
carriers  and  their  overseas 
correspondents.  We  also  noted  that 
ARINC  raised  its  request  at  a  meeting  of 
the  North  AUantic  Consultative  Process 
and  that  is  the  proper  forum  in  which  to 
address  ARINC's  proposal.^^ 

74.  In  response  to  the  NPRM,  ARINC 
reiterated  its  whole  circuit  ownership 
proposal  and  argued  that  this  issue 
should  be  resolved  in  a  policy 
proceeding  rather  than  in  the 
consultative  process.  We  afHrm  our 
tentative  conclusion  that  the  issue  is  not 
germane  to  the  limited  question  of 
circuit  distributions.  We  will  consider 
this  issue  in  the  subsequent  phase  of 
this  docket.  See  paragraph  50,  n.  20.'* 

III.  Ordering  Clauses 

75.  Accordingly,  it  is  ordered, 
pursuant  to  section  4(i),  4(j),  201-205,  214 
and  403  of  the  Communications  Act  of 


"'  Because  we  are  adopting  a  two  percent 
methodology  for  only  three  years,  we  need  not 
address  the  issue  of  a  60/40  cap.  That  is.  there  wil! 
bf  no  cap. 


"  The  CEPT  entities  did  not  support  this 
proposal,  expressing  satisfaction  with  existing 
ownership  arrangements. 

"  We  also  note  that  non-carrier  ownership  of 
submarine  cable  circuits  is  tentatively  proposed  in 
our  Notice  of  Proposed  Rulemaking  in  International 
Communications  Policies  Governing  Designation  of 
Recognized  Private  Operating  Agencies.  Grant  of 
IRL's  in  International  Facilities  and  Assignment  of 
Data  Network  Identincation  Codes.  CC  Docket  No. 
83-1230.  Notice  of  Proposed  Rulemaking.  FCC  85- 
see  (released  August  — ,  1985). 


1934.  as  amended.  47  U.S.C.  154(i).  154(j). 
201-205,  214,  403  (1976)  that  the  circuit 
distribution  guidelines  for  the  1985-1991 
period  set  forth  above  ARE  ADOPTED. 

76.  Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  605,  it 
is  certified,  that  sections  603  and  604  of 
the  Act  do  not  apply  because  the  circuit 
distribution  policies  adopted  herein  is  a 
rule  of  particular  applicability  to  the 
American  Telephone  and  Telegraph 
Company  and  is,  hence,  not  subject  to 
the  Regulatory  Flexibility  Act. 

77.  It  is  further  ordered,  that  AT&T 
shall  file  by  September  20, 1985,  a 
regional  circuit  distribution  plan  for  the 
1986-1988  period  for  its  U.S.-CEPT 
message  telephone  circuits  based  upon 
its  most  recent  traffic  forecast  which 
complies  with  the  circuit  distribution 
guidelines  set  forth  herein.  The  U.S. 
TAT-8  co-owners  shall  also  file, 
consistent  with  paragraph  87  of  our 
TAT-8  order,  country-by-country 
loading  plans  for  the  TAT-8  facility  for 
1988.'^  Each  carrier  shall  further  retain 
comprehensive  information 
demonstrating  the  implementation  of  its 
circuit  distribution  plan  on  a  country-by- 
country  basis.'* 

78.  It  is  further  ordered,  that  this 
rulemaking  phase  of  CC  Docket  No.  79- 
184  is  terminated. 

79.  It  is  further  ordered  that  the 
Secretary  of  the  Commission  shall  cause 
this  Second  Report  and  Order  to  be 
published  in  the  Federal  Register  and 
shall  mail  a  copy  of  this  decision  to  the 
Chief  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 
William  ).  Tricarico, 

Secretary. 

BILLING  CODE  6713-«1-M 


»'  See  AT4T  el  oL  FCC  84-240  (released  |une  8. 
1984).  This  filing  will  obviate  the  need  far  separate 
Section  214  applications  for  circuit  activations 
consistent  with  the  carriers'  loading  plans. 
Activations  not  consistent  with  the  submitted  plans 
would  require  separate  authorization. 

**  Such  data  may  be  requested  by  the 
Commission  during  its  consideration  of  future 
loading  policies. 


APPENDIX  1 


COMPARISON  OF  THE  APPLICATION  OP  CIRCUIT 

DISTRIBUTION  GUIDEIJNIS  TO  AT&T' 

S  U.S.-CEPT  Mrs  TRAFFIC 

■year 

1986 

1987 

1988 

1989 

1990 

1991 

AT&T  FORECAST/Nov.  84 

17010 

19540 

22933 

26785 

31295 

36583 

BALANCED  LOADING 

C 

S 

C 

S 

C 

S 

C 

S 

C 

S 

C 

S 

Percent  Cable/Sat. 

48.8 

51.2 

47.3 

52.7 

54.5 

45.5 

54.7 

45.3 

52.9 

47.1 

50.8 

49.2 

No.  of  Cable/Sat.  Clr. 

8303 

8707 

9252 

10288 

12491 

10442 

14647 

12138 

16566 

14729 

18587 

17996 

,No.  of  Cable/Sat. 
!Clr.  Added 

1004 

1208 

949 

1581 

3239 

154 

2156 

1696 

1919 

2591 

2021 

3267 

AT&T  PROPOSAL 


Percent  Cable/Sat. 


Mo.  of  Cable/Sat.  Cir. 
No.  of  Cable/Sat.  Clr. 

Added 

Sat.  Clr.  Tear  Dif- 
ference Compared  to 
Balanced  Loading 


Revenue  Difference 
ICoapared  to  Balanced 
.Loading     COMSAT 
I   IHTELSAT 


51.0 


8671 


1372 


49.0 


8339 


817 


-172.5 


53.9 


10529 


1858 


-$2. 19M 


-$1.61M 


46.1 


9011 


672 


-822.5 


-$10.46M 


■$7.70M 


57.0 


13069 


2540 


43.0 


9864 


853 


-927.5 


-11. 8M 


-8.68M 


60.0 


16078 


3009 


40.0 


10707 


843 


-1004.5 


-^12.78M 


•$9.40M 


64.9 


20314 


4236 


35.1 


10981 


274 


-2589.5 


■$32.94M 


-$24.24M 


68.7 


25144 


4830 


31.3 


11439 


458 


-5152.5 


-$65.54M 


■$48.23M 


TOTAL 
-10669 


-$135. 71M 


-$99.86M 


2  PERCENT  INCREASED  FLEXIBILITY 

PER  TEAR  ~  60  PERCEOT 

•  MAXIMUM 

C 

S 

C 

S 

C 

S 

C 

S 

C 

S 

C 

S 

Percent  Cable/Sat. 

50.0 

50.0 

52.0 

48.0 

54.2 

45.8 

56.1 

43.9 

58.0 

42.0 

60.0 

40.0 

No.  of  Cable/Sat.  Clr. 

8504 

8506 

10159 

9381 

12435 

10498 

15023 

11760 

18163 

13132 

21948 

14635 

No.  of  Cable/Sat.  Clr. 
Added 

1205 

984 

1655 

875 

2276 

1117 

2590 

1262 

3138 

1372 

3785 

1503 

Sat.  Clr.  Tear  Dif- 
ference Coapared  to 
Balanced  Loading 

-89 

-554 

-425.5 

-161 

-987.5 

-2479 

TO'AL 
-4696 

Revenue  Difference 
Coapared  to  Balanced 
Loading     COMSAT 

-$1.13M 

• 

-$7.05M 

-$5.41M 

-12,05M 

-$12.56M 

-$31.53M 

-$5«.73M 

INTELSAT 

-$0.83M 

-?549M 

-S3.98M 

-$1.51M 

-9.24M 

-S23.20M 

-$43.95M 
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CCTgAMSOH  OF  THE  APPLICATION  OF  CIRCUIT  DISTRIBUTIOW  GUIDELINES  TO  AT&T'S  U.S.-CEPT  MTS  TRAFFIC 


AT&T  FORECAST/Nov.  84 


1986 


17010 


1987 


195A0 


1988 


22933 


1989 


26785 


1990 


31295 


1991 


36583 


2.5  PERCENT  INCREASED  FLEXIBILITT  PER  YEAR  —  60  PERCENT  MAXIMUM 


1 

C 

S 

C 

S 

C 

S 

C 

S 

C 

S 

C 

S 

Percent  Cable/Sat. 

•in  s 

49.5 

53.0 

47.0 

55.5 

44.5 

58.0 

42.0 

60.0 

40.0 

60.0 

40.0 

No.  of  Cable/Sat.  Clr. 

8590 

8420 

10356 

9184 

12728 

10205 

15535 

11250 

18784 

12511 

21948 

14635 

No.  of  C«blc/Sat.  Cir. 
Added 

1291 

898 

1766 

764 

2372 

1021 

2807 

1045 

3249 

1261 

3164 

2124 

Sat.  Cir.  ^ear  Hl- 
ference  Compared  to 
Balanced  Loading 

-132 

-695.5 

-670.5 

-562.5 

-1553 

-2789.5 

TOTiO. 
-6403 

Revenue  Difference 
Coapared  to  Balanced 
Loading 

COMSAT 

-$1.68M 

-$8.85M 

-$8.53M 

-$7.1 6M 

-$19.75M 

-$35.48M 

-$81.45H 

INTELSAT 

-$1.24M 

-$6.51M 

-S6.28M 

-$5.27M 

-$14.54M 

-$26. UM 

-$59.95M 

3  PERCENT  IN  CREASED  FLEXIBILITY  PER  TEAR  --  60  PERCENT  MAXIMUM 

« 

C 

S 

C 

S 

C 

S 

C 

S 

C 

S 

C 

S 

Percent  Cable/Sat. 

51.0 

49.0 

53.9 

46.1 

57.0 

43.0 

60.0 

40.0 

60.0 

40.0 

60.0 

40.0 

No.  of  Cable/Sat.  Clr. 

8671 

8339 

10529 

9011 

13069 

9864 

16078 

10707 

18784 

12511 

21948 

14635 

No.  df  Cable/Sat.  Cir. 
Added 

1372 

817 

1858 

672 

2540 

853 

3009 

843 

2706 

1804 

3164 

2124 

Sat.  Clr.  Year  Dif- 
ference Compared  to 
Balanced  Loading 

-172.5 

-822.5 

-927.5 

-1004.5 

-1824. 5 

-2789.5 

TOTAL 
-7541 

Revenue  Difference 
Compared  to  Balanced 
Loadinc    COMSAT 

-S2.19M 

-$10.46H 

-$11. 8M 

-$12.78M 

-§23,21M 

-»5.A9M 

$?5.9W 

INTELSAT 

-$1.61M 

-$7.'70M 

-$8.68M 

-9.40M 

-$17.08M 

-$26. UM 

-$70.58M 
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Appendix  2 — Analysis  of  Effect  of 
Loading  Methodologies  on 
Requirements  for  Satellite  Circuits 

Our  analysis  takes  as  a  starting  point 
the  approximately  $165  million  Comsat 
projects  as  its  total  revenue 
requirements  for  INTELSAT  space 
segment  capacity  during  the  mid-1985  to 
mid-1986  period  in  its  Tariff  Transmittal 
No.  656  filed  on  June  5. 1985.3*  We  first 
determined  the  percentage  of  the  $165 
million  total  space  segment  revenue 
requirements  which  should  be  attributed 
to  the  space  segment  used  to  provide 
international  satellite  voice  circuits  to 
be  83.47  percent.*"  We  then  isolated  the 
portion  of  Comsat's  total  space  segment 
revenue  requirements  attributable  to 
satellite  circuits  leased  by  AT&T  to 
provide  U.S.-CEPT  message  telephone 
service.  We  found  that  approximately 
42.44  percent  of  all  IMTS  voice  circuits 
leased  by  Comsat  are  to  AT&T  for  U.S.- 
CEPT  IMOTS.  Multiplying  these  two 
percentages  together  we  calculated  that 
35.42  percent  of  the  $165  million  total 
space  segment  revenue  requirements  (or 
$58,443,000)  should  be  attributed  to 
satellite  circuits  used  by  AT&T  to 
provide  U.S.-CEPT  message  telephone 
services.** 


"  Our  use  of  information  from  this  tariff  filing 
should  not  be  construed  as  a  decision  on  the  merits 
of  that  filing. 

*•  We  derived  this  i)ercentage  by  multiplying  the 
17,523  voice  circuits  Comsat  projects  in  Tariff 
Transmittal  No.  565  it  will  have  in  service  at  year- 
end  1965  by  Comsat's  current  annual  charge  for  the 
space  segment  of  a  satellite  voice  circuit  ($655  x  12) 
and  dividing  the  result  by  the  $165  million  total 
revenue  space  segment  revenue  requirement.  This 
results  in  83.47  percent  of  Comsat's  S165  million 
total  space  segment  revenue  requirement  being 
attributed  to  the  provision  of  satellite  voice  circuits. 

*'  In  order  to  isolate  the  percentage  of  Comsat's 
total  space  segment  revenue  requirements 
attributable  to  AT&Ts  use  of  satellite  voice  circuits 
for  the  provision  of  U.S-CEPT  message  telephone 
service,  we  divided  the  number  of  satellite  voice 
circuits  so  used  by  AT  AT  at  the  end  of  1964  by  the 
total  number  of  satellite  voice  circuits  Comsat 
provided  to  all  areas  of  the  world  at  the  end  of  1966. 


In  order  to  determine  the  effect  of  the 
three  loading  methodologies  on 
Comsat's  monthly  per  circuit  space 
segment  rate  throughout  the  1986-1991 
period,  we  multiplied  Comsat's  total 
space  segment  revenue  requirements  for 
each  year  by  35.42  percent  and  divided 
the  result  by  the  number  of  satellite 
circuits  years.  AT&T  would  use  under 
each  methodology  and  then  divided  that 
annual  figure  by  12.  Because  we  do  not 
have  detailed  projections  of  Comsat's 
total  space  segment  revenue 
requirements  for  any  year  other  than 
mid-1985  through  mid-1986,  we 
performed  this  calculation  using  a  range 
of  assumed  total  revenue  requirements. 
As  a  lower  limit,  we  assumed  that 
Comsat's  total  space  segment  revenue 
requirements  would  remain  fixed  at  the 
$165  million  level  set  forth  in  Tariff 
Transmittal  565  throughout  the  1986- 
1991  period.  As  an  upper  limit,  we 
assumed  that  Comsat's  total  space 
segment  revenue  requirements  would 
increase  at  a  rate  of  $20  million  per  year 
from  the  1986  level  of  $165  million.  We 
also  performed  the  analysis  for 
assumptions  of  $10  million  and  $15 
million  annual  increase  in  Comsat's 
total  space  segment  revenue 
requirements.  Table  1  displays  the  total 
space  segment  revenue  requirements 
investigated  for  each  year  during  the 
1986-1991  period,  the  satellite  circuit- 
years  used  in  our  calculations  for  each 
of  the  loading  methodologies,  and  the 
resulting  Comsat  monthly  per  circuit 
revenue  requirements  derived.  Table  2 


This  calculation  indicated  that  4Z.44  percent  of  all 
satellite  voice  circuits  used  by  U.S.  carriers  at  year- 
end  1984  were  used  by  AT&T  for  the  provision  of 
U.S.-CEPT  message  telephone  service.  Thus,  we 
determined  that  percent  of  Comsat's  total  space 
segment  revenue  requirements  attributable  to 
AT&Ts  use  of  satellite  circuits  to  provide  U.S.- 
CEPT  message  telephone  service  to  be: 

X  =  (17.523  X  $655  X  12/165,000,000)  X  .4244 

X  =  . 0347  X. 4244 

X  =  .3542 


displays  the  Comsat  monthly  per  circuit 
space  segment  rates  for  each  of  the 
three  loading  methodologies  resulting 
from  each  Comsat  total  space  segment 
revenue  requirement  assumption  as  well 
as  the  average  monthly  per  circuit 
revenue  requirement  over  the  six  year 
period  for  each  of  the  loading 
methodologies.** 

Comsat  provided  to  all  areas  of  the 
world  at  the  end  of  1986.  This 
calculation  indicated  that  42.44  percent 
of  all  satellite  voice  circuits  used  by  U.S. 
carriers  at  year-end  1984  were  used  by 
At&T  for  the  provision  of  U.S.-CEPT 
message  telephone  service.  Thus,  we 
determined  that  percent  of  Comsat's 
total  space  segment  revenue 
requirements  attributable  to  AT&T's  use 
of  satellite  circuits  to  provide  U.S.-CEPT 
message  telephone  service  to  be: 

X  =  (17.523  X  $655  X  12/165,000.000)  X  .4244 
X  =  . 8347  X. 4244 
X  =  .3542 
BIUJNO  CODE  6712-OIHt 


*'  We  wish  to  emphasize  that,  while  we  believe 
that  this  analysis  is  a  valuable  indicator  of  the 
trends  in  per  circuit  revenue  requirements  adoption 
of  each  of  these  circuit  distribution  methodologies 
would  produce,  the  analysis  should  not  be  taken  as 
an  accurate  predictor  of  specific  per  circuit  revenue 
requirements  for  satellite  circuits  in  a  given  year. 
The  lack  of  specific  information  on  Comsat's  total 
space  segment  revenue  requirements  for  the  1987- 
1991  period  required  us  to  examine  a  range  of 
assumptions  concerning  Comsat's  total  space 
segment  revenue  requirements.  While  we  believe  it 
is  reasonable  to  assume  that  Comsat's  actual  total 
space  segment  revenue  requirements  are  likely  to 
fall  within  this  range,  given  factors  such  as  the 
timetables  for  procurement  of  satellites  and  the 
launch  of  satellites  during  this  |>eriod,  it  is  not  likely 
that  Comsat's  total  space  segment  revenue 
requirements  will  vary  as  linearly  as  they  do  under  ■ 
our  assumptions.  It  must  also  be  noted  that  our 
analysis  isolates  the  Comsat's  per  circuit  revenue 
requirements  for  U.S.-CEPT  message  telephone 
service.  This  was  done  in  recognition  of  the 
potential  that  the  ongoing  planning  proceedings  for 
Pacific  and  Caribbean/South  America  facilities 
could  result  in  circuit  distribution  guidelines  which 
differ  from  those  adopted  for  the  North  Atlantic 
region.  Thus,  actual  per  circuit  revenue 
requirements  in  a  given  year  could  vary  from  those 
projected  by  our  analysis. 


TABLE   1 


Total 

Calculation  of  Comsat  Monthly  Per 

Circuit 

Revenue 

Requirements 

- 

. 

Space  Segment 

- 

Year 

Revenue  Requirement 

Balance 

Loading 

2  Percent 

AT&T  3  Percent 

1 

Per-Clrcult 

Per-Circuit 

Per-Circuit 

1 

• 

Circuit 

Revenue 

Circuit 

Revenue 

Circuit 

Revenue 

Years 

Requirement 

Years 

Requirement 

Years 

Requlr'^^nt 

1986 

■• 

8103 

8014 

7930.5 

165M 

601 

608 

614 

1987 

9497.5 

\ 

8943,5 

8675 

! 

165M 

513 
544 

545 
578 

561 
596 

ISO       ' 

559 

594 

613 

185 

575 

611 

630 

1988 

10365 

9939.5 

9437.5 

165 

470 

490 

516 

185 

527 

549 

579 

195 

555 

579 

610 

205 

584 

609 

641 

1989 

11290 

11129 

10285.5 

165 

431 

438 

474 

195 

510 

517 

560 

•  210 

549 

557 

603 

225 

588 

597 

646 

1990 

13433.5 

12  446 

10844 

165 

363 

391 

449 

205 

451 

486 

558 

225 

494 

534 

613 

245 

538 

581 

667 

1991 

16362.5 

13883.5 

11210 

165 

298 

351 

435 

lU 

388 

457 

566 

265 

tn 

510 
563 

632 
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TABLE  2 


Comsat  Monthly  Circuit  Revenue  Regulraaenta  Comparison 


i      i 

Annual 

Revenue 

ReQuirements  Increase  From  $165M  In  1986 

Piied 

$165M  •»■  0/Year 

$165M  + 

$10M/Year 

$165M  +  $15M/Year 

$165M  + 

$20M/Year 

i 

BL 

2Z 

ATiT 

BL 

2Z 

AT&T 

BL 

2X 

AT4T 

BL 

2Z 

AT&T 

!  1986 

601 

608 

614 

601 

608 

614 

601 

608 

614 

601 

608 

614 

S:    87 

513 

545 

561 

544 

578 

596 

559 

594 

613 

575 

611 

630 

1    88 

470 

490 

516 

527 

549 

579 

555 

579 

610 

584 

609 

641 

-    89 

431 

438 

474 

510 

517 

560 

549 

557 

603 

588 

597 

646 

90 

363 

391 

449 

451 

486 

558 

494 

534. 

613 

538 

581 

667 

91 

298 

351 

435 

•  388 

457 

566 

433 

510 

632 

478 

563 

698 

Total 

!676 

2823 

3049 

3021 

3195 

3473 

3191 

3382 

3685 

3364' 

3569 

3896 

Average 

Monthly 

Revenue 

Require. 

Per  Ckt. 

446 

471 

508 

504 

533 

579 

532 

564 

614 

561 

595 

649 

Z  Dlff. 

Compared 

to  Balanced 

1986-1 

- 

+5.61 

+13.90 

- 

+5.75 

+14.88 

- 

+6.02 

+15.41 

- 

+6.06 

+15.69 

38 

..  ..  . 

...  - 

Sub  Total 

1584 

1643 

1691 

1672 

1735 

1789 

1715 

1781 

1837 

1760 

1828 

1885 

Average 
Montly 

Revenue 

Require. 

Per  Ckt. 

528 

548 

564 

557 

578 

596 

572 

594 

612 

587 

-609 

628 

X  titi. 

.  

Compared 

to  Balanced 

leading 

- 

+3.72 

+6.76 

- 

+3.76 

+6.99 

- 

+3.84 

+7.11 

- 

+3.86 

+7.10 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  542 

(Docicet  No.  185-01;  Notic*  2] 

Procedures  for  Selection  of  Covered 
Vehicles;  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Final  rule. 

SUMMARY:  This  rule  is  issued  under  Title 
VI  of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act.  It  sets  forth  the 
procedures  to  be  followed  when 
determining  which  passenger  motor 
vehicle  lines  introduced  on  or  after 
January  1, 1983,  are  to  be  covered  under 
the  proposed  vehicle  theft  prevention 
standard.  That  standard  would  require 
the  marl(ing  of  major  component  parts 
on  all  cars  in  lines  subject  to  its 
requirements.  Under  these  procedures, 
the  manufacturer  will  apply  the  relevant 
criteria  in  preparing  its  views  as  to 
which  of  its  lines  should  be  selected  as 
high  theft  lines  for  purposes  of  the  theft 
prevention  standard.  The  manufacturer 
would  submit  its  views  to  the  agency, 
together  with  the  facts  it  considered  and 
the  supporting  rationales  for  those 
views.  NHTSA  will  consider  these 
submissions  and  inform  the 
manufacturer  of  its  agreement  with  the 
manufacturer's  views  or  of  its 
preliminary  determination  that  different 
lines  should  be  selected.  If  the 
manufacturer  does  not  request 
reconsideration  of  the  preliminary 
determination,  it  automatically  becomes 
the  fmal  determination.  If  the 
manufacturer  does  request 
reconsideration,  it  must  provide  the 
facts  and  arguments  underlying  its 
objections.  NHTSA  considers  the 
request  for  reconsideration  and 
promptly  issues  its  final  determination. 

DATE:  This  rule  is  effective  on  and  after 
November  1, 1985. 

Note. — This  rule  refers  to  the  appendices  to 
Part  541,  which  is  the  proposed  vehicle  theft 
prevention  standard.  The  notice  of  proposed 
rulemaking  to  estabhsh  Part  541  was 
published  at  50  FR  19728,  May  10, 1985. 
NHTSA  anticipates  a  final  rule  for  Part  541 
will  be  published  before  this  rule  becomes 
effective.  If  that  final  rule  has  not  been 
published  by  the  date  this  rule  is  scheduled  to 
become  effective,  the  agency  will  publish  a 
notice  delaying  the  effective  date  for  this 
rule. 

ADDRESS:  Any  petitions  for 
reconsideration  of  this  rule  must  be 
received  by  NHTSA  no  later  than 


September  27, 1985,  and  should  be 
addressed  to:  Administrator,  NHTSA, 
400  Seventh  Street.  SW.,  Washington, 
D.C.  20590.  It  is  requested,  but  not 
required,  that  10  copies  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Brian  McLaughlin,  Office  of  Market 
Incentives.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  D.C.  20590 
(202^26-1740). 

SUPPLEMENTARY  INFORMATION: 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Theft  Act) 
added  Title  VI  to  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (Cost 
Savings  Act).  Title  VI  requires  NHTSA. 
by  delegation  from  the  Secretary  of 
Transportation,  to  promulgate  a  vehicle 
theft  prevention  standard  mandating  a 
marking  system  for  the  major 
component  parts  of  high  theft  lines.  To 
implement  the  mandate  of  the  Theft  Act, 
NHTSA  must  divide  each 
manufacturer's  fleet  of  passenger  motor 
vehicles  into  different  "lines".  A  "line" 
is  a  group  of  vehicles  sold  with  the  same 
nameplate,  such  as  Mustang,  Camaro,  or 
Aries.  The  agency  must  then  select 
those  lines  which  are  "high  theft  lines" 
and.  therefore,  subject  to  the  marking 
requirements  of  the  theft  prevention 
standard. 

Section  603(a)(1)  of  the  Cost  Savings 
Act  (15  U.S.C.  2023(a)(1))  specifies  three 
different  groups  of  lines  that  are 
designnted  as  high  theft  lines  for 
purposes  of  the  theft  prevention 
standard.  The  groupings  are  as  follows: 

(1)  Existing  lines  that  are  determined 
on  the  basis  of  actual  theft  data  to  have 
a  theft  rate  exceeding  the  median  theft 
rate  for  all  new  passenger  motor 
vehicles  in  1983  and  1984  are  high  theft 
lines  under  the  provisions  of  section 
603(a)(1)(A).  "Existing  lines"  are  those 
lines  introduced  before  January  1, 1983. 
(This  date  is  predicated  on  promulgation 
of  the  final  rule  establishing  the  theft 
prevention  standard  in  1985.) 

(2)  Lines  introduced  on  or  after 
January  1. 1983,  that  are  likely  to  have  a 
theft  rate  exceeding  the  median  theft 
rate  are  high  theft  lines  under  the 
provisions  of  section  603(a)(1)(B). 

(3)  Lines  whose  theft  rate  is  or  is 
likely  to  be  below  the  median  theft  rate, 
but  whose  major  component  parts  are 
interchangeable  with  a  majority  of  the 
major  component  parts  of  a  line  that  is 
subject  to  the  theft  prevention  standard 
under  section  603(a)(1)  (A)  or  (B),  are 
high  theft  lines  under  the  provisions  of 
section  603(a)(1)(C).  However,  car  lines 
whose  theft  rate  is  or  is  likely  to  be 


below  the  median  theft  rate  will  not  be 
treated  as  high  theft  lines  pursuant  to 
this  third  grouping  if  such  low  theft  or 
likely  low  theft  lines  account  for  greater 
than  90  percent  of  total  production  of  all 
lines  containing  such  interchangeable 
parts,  section  603(a)(1)(C)  (i)  and  (ii). 

Section  603(a)(3)  of  the  Cost  Savings 
Act  specifies  that  not  more  than  a  total 
of  14  of  a  manufacturer's  lines 
introduced  before  the  effective  date  of 
the  standard  can  be  selected  under  the 
first  two  groups  listed  above.  The  14  line 
total  does  not  include  any  of  those  lines 
selected  as  high  theft  lines  under  the 
third  group  hsted  above;  i.e.,  car  lines 
which  have  interchangeable  parts  with 
high  theft  lines. 

Section  603(a)(2)  of  the  Cost  Savings 
Act  states  that  the  selection  of  lines  as 
high  theft  lines  subject  to  the 
requirements  of  the  theft  prevention 
standard  should  be  accomplished  by 
agreement  between  the  manufacturer 
and  NHTSA.  if  possible.  However,  that 
section  also  states  that  the  agency  must 
unilaterally  select  the  subject  lines  if  no 
agreement  is  reached.  In  the  event  that 
no  agreement  is  reached  between  the 
agency  and  the  manufacturer,  this 
section  requires  NHTS  to  make  the 
selections  on  a  preliminary  basis  and 
give  the  manufacturer  an  opportunity  to 
comment  on  those  selections. 

The  Notice  of  Proposed  Rulemaking 

To  carry  out  these  statutory 
mandates.  NHTSA  published  a  notice  of 
proposed  rulemaking  (NPRM)  at  50  FR 
25603,  June  20, 1985.  That  notice 
proposed  the  procedures  which  the 
manufacturers  and  this  agency  would 
follow  in  attempting  to  agree  on  the 
lines  to  be  selected  for  coverage  by  the 
theft  prevention  standard  for  all  lines 
introduced  after  January  1, 1983.  The 
NPRM  stated  that  the  selection  of  lines 
introduced  before  January  1, 1983,  that 
have  a  theft  rate  exceeding  the  median 
theft  rate  for  all  new  passenger  motor 
vehicles  in  1983  and  1984  was  being 
handled  in  a  separate  action.  A  notice 
setting  forth  data  on  passenger  motor 
vehicle  thefts  in  1983  and  1984  for 
review  and  comment  was  published  at 
50  FR  18708,  May  2, 1985.  The  agency 
will  soon  publish  a  notice  setting  forth 
its  final  version  of  the  1983  and  1984 
theft  data.  That  notice  will  provide  the 
basis  for  selecting  high  theft  lines  from 
lines  introduced  before  January  1. 1983. 
However,  the  procedures  set  forth  in 
this  rule  will  be  followed  by  NHTSA 
and  the  manufacturers  in  making  all 
other  selections  of  high  theft  lines  under 
the  provisions  of  the  Theft  Act. 

The  NPRM  also  proposed  the 
procedures  that  would  be  followed  in 
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applying  the  14  line  limitation  set  forth 
in  section  603(a)(3)  of  the  Cost  Savings 
Act  Finally,  the  NPRM  set  forth  the 
rights  manufacturers  would  have  if  they 
disagreed  with  the  agency's  preliminary 
determination  that  a  specific  line  should 
be  selected  as  a  high  theft  line. 

It  was  emphasized  that  this 
rulemaking  action  was  simply  a 
procedural  adjunct  to  the  theft 
prevention  standard.  This  rule  does  not 
set  forth  any  substantive  requirements 
or  restrictions,  nor  does  it  actually  select 
any  car  lines  as  high  theft  lines.  It 
merely  sets  forth  the  procedures  to  be 
followed  in  determining  which  of  a 
vehicle  manufacturer's  lines  will  be 
subject  to  the  marking  requirements  of 
the  theft  prevention  standard. 

The  NPRM  proposed  two  sets  of 
procedures  for  the  selection  of  high  theft 
lines.  The  first  set.  contained  in  §§  542.1, 
542.2.  and  542.3.  would  be  used  to  select 
the  high  theft  lines  from  existing  lines 
and  new  lines  introduced  on  or  after 
January  1. 1983,  but  before  the  effective 
date  of  the  theft  prevention  standard. 
The  second  set,  contained  in  §§  542.4 
and  542.5,  would  be  used  to  select  the 
high  theft  lines  from  all  new  lines 
introduced  after  the  effective  date  of  the 
standard. 

Under  each  of  the  proposed 
procedures,  the  manufacturer  would 
apply  the  relevant  criteria  to  its 
currently  produced  or  planned  vehicle 
lines,  and  submit  its  views  and 
supporting  analysis  to  NHTSA  as  to 
which  of  its  lines  should  be  selected  as 
high  theft  lines,  together  with  the  factual 
information  considered  by  the 
manufacturer  in  reaching  its 
conclusions.  The  agency  would  then 
promptly  review  the  manufacturer's 
submissions,  determine  whether  it 
agreed  or  disagreed  with  the 
manufacturer's  proposed  classification 
of  its  lines,  and  notify  the  manufacturer 
in  writing  of  the  agency's  preliminary 
determination  as  to  which  of  its  vehicle 
lines  should  be  selected  as  high  theft 
lines.  The  manufacturer  would  have  the 
right  to  request  agency  reconsideration 
of  any  preliminary  determination  to 
which  the  manufacturer  objected.  If  the 
manufacturer  did  not  request 
reconsideration  of  a  preliminary 
determination,  it  would  automatically 
become  the  agency's  final 
determination.  If  the  manufacturer  did 
request  a  reconsideration  of  a 
preliminary  determination,  it  would 
have  to  include  all  the  facts  and 
arguments  underlying  its  objection  to 
the  agency's  preliminary  determination. 
NHTSA  would  promptly  consider  the 
facts  and  arguments  and  notify  the 
manufacturer  of  its  final  determination. 


Should  the  manufacturer  disagree  with 
the  final  agency  determination, 
regardless  of  whether  the  manufacturer 
has  sought  reconsideration,  it  has  the 
right  to  seek  judicial  review  of  the 
agency  determination,  as  specified  in 
section  610  of  the  Cost  Savings  Act  (15 
U.S.C.  2030). 

NHTSA  believes  that  the  proposed 
procedures  were  simple, 
straightforward,  and  compatible  with 
both  the  timing  allowed  by  the  Theft  Act 
for  completing  the  selection  of  high  theft 
lines  and  the  Theft  Act's  directive  that 
this  selection  should  be  accomplished 
by  agreement  between  the  manufacturer 
and  NHTSA  if  possible.  The  NPRM  was 
consciously  structured  so  that  the 
manufacturers  and  agency  would  have 
every  opportunity  to  understand  the 
other's  position  and  agree  on  the  proper 
selections. 

The  NPRM  noted  diat  section  603(c)  of 
the  Cost  Savings  Act  (15  U.S.C.  2023(c)) 
directs  NHTSA  to,  by  rule,  require  each 
manufacturer  to  provide  information 
necessary  to  select  the  high  theft  lines 
and  major  parts  to  be  covered  by  the 
theft  prevention  standard.  This  rule  does 
not  require  the  manufacturers  to  provide 
any  information;  it  merely  sets  forth  the 
procedures  to  be  followed  by  those 
manufacturers  which  choose  to  provide 
the  information  and  to  participate  in  the 
selection  process.  There  are  no  penalties 
imposed  for  the  failure  of  a 
manufacturer  to  provide  the  information. 
This  approach  was  chosen  because 
NHTSA  then  and  now  anticipates  that 
the  manufacturers  will  be  forthcoming 
and  cooperative  in  providing  the  agency 
with  the  views  and  supporting  analyses 
specified  in  this  rule.  If,  of  course,  the 
agency  does  not  receive  or  otherwise 
obtain  the  necessary  information  on 
which  to  base  its  selections,  the  agency 
will  propose  changes  to  this  rule  to 
specifically  require  such  information. 

The  Comments  and  Changes  to  the 
Proposed  Procedures 

Five  comments  on  the  NPRM  had 
been  received  by  the  agency  as  of  the 
comment  closing  date  and  were 
considered  in  developing  this  final  rule. 
The  commenters  were  all  automobile 
manufacturers,  and  were  generally 
supportive  of  the  proposed  procedures. 
However,  the  comments  did  raise  some 
fiu-ther  issues  and  request  some  changes 
to  the  proposed  procedures.  The  most 
significant  issues  raised  in  the 
comments  are  discussed  below. 

A.  General  Comments 

1.  Timing.  All  of  the  commenters 
noted  the  tight  time  frames  in  the 
propose  schedules  for  both  the 
manufacturers  and  the  agency  to 


complete  necessary  steps  in  the 
selection  process.  The  commenters 
acknowledged,  however,  that  the  tight 
time  frames  were  imposed  by  the  Theft 
Act  and  that  they  would  probably  be 
able  to  comply  with  the  various  dates, 
assuming  that  NHTSA  is  able  to  meet 
the  statutory  deadline  for  publishing  the 
final  rule  establishing  the  theft 
prevention  standard  and  that  there  are 
no  serious  disagreements  as  to  the  lines 
selected  for  coverage  under  that 
standard. 

The  agency  agrees  that  the  time 
frames  are  very  tight,  but  it  cannot 
expand  them.  The  agency  intends  to 
meet  all  the  statutory  deadlines  imposed 
by  the  Theft  Act  and  believes  that  the 
procedures  set  forth  in  this  rule  will 
enable  the  agency,  and  those 
manufacturers  which  submit  the 
necessary  information,  to  agree  in  most 
cases  on  those  lines  which  should  be 
selected  for  coverage  under  the  theft 
prevention  standard. 

Volkswagen  (VW)  stated  that  the 
vehicle  manufacturers  cdVild  not  make 
their  submissions  under  these 
procedures  until  the  final  theft  data 
notice  had  been  published.  VW  stated 
that  the  agency  had  not  yet  indicated 
which  source  of  theft  data  was  going  to 
be  used,  and  repeated  its  comment  to 
the  theft  data  notice  that  there  were 
errors  in  some  of  the  figures  and  that 
corrections  of  those  errors  would  result 
in  a  reshuffling  of  the  order  of  the 
vehicle  theft  rates.  In  conclusion,  VW 
stated  that  its  views  as  to  whether  a  line 
introduced  after  January  1, 1983,  should 
be  selected  as  a  high  theft  line  "would 
likely  be  influenced  by  the  placement  of 
its  predecessor  in  the  earlier  list." 

NHTSA  agrees  that  the  classification 
of  the  predecessor  line  as  either  a  high 
or  low  theft  line  is  an  important  criterion 
in  determining  whether  a  new  line 
should  be  selected  as  a  likely  high  theft 
line.  That  is  why  this  fact  was  one  of  the 
six  criteria  proposed  in  Appendix  C  of 
Part  541  for  determining  whether  a  new 
line  should  be  selected  as  a  high  theft 
line.  However,  it  is  only  one  of  the  six 
criteria.  VW  can  prepare  its  views 
applying  the  other  five  criteria,  and 
prepare  alternative  views  on  this 
criterion.  This  will  ensure  that  NHTSA 
has  received  VW's  views  and  that  those 
views  reflect  VW's  belief  as  to  whether 
the  new  line  should  be  selected  as  a 
likely  high  theft  line,  regardless  of  how 
the  predecessor  line  is  classified  in  the 
final  theft  data  notice. 

VW  further  stated  that  it  could  not 
make  its  submission  under  this 
procedural  rule  until  it  could  obtain 
vehicle  recovery  information.  The 
vehicle  recovery  rate  was  only  proposed 
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as  a  criterion  for  determining  whether 
new  lines  should  be  selected  as  high 
theft  lines  in  §  542.2.  That  section  will 
be  used  to  limit,  to  a  total  of  14.  the 
number  of  lines  introduced  by  an 
individual  manufacturer  before  the 
effective  date  of  the  theft  prevention 
standard  that  will  be  selected  for 
coverage  by  the  theft  prevention 
standard.  VW  does  not  have  more  than 
14  lines,  so  this  section  does  not  apply  to 
it.  All  of  the  other  sections  of  this 
proposed  rule  will  apply  to  VW.  but 
none  of  those  sections  proposed  using 
vehicle  recovery  rate  as  a  criterion  for 
the  selection  of  a  new  line  as  a  high 
theft  line.  Accordingly,  the  agency  does 
not  believe  that  VW  needs  vehicle 
recovery  data  to  prepare  its  submission 
under  this  procedural  rule. 

2.  Definition  of  "Line".  Several  of  the 
commenters  disagreed  with  the  agency's 
proposal  to  use  the  same  definition  of 
line  which  was  set  forth  in  the  proposed 
vehicle  theft  standard.  General  Motors 
(GM).  Chrj'sler.  and  BMW  ail  urged  the 
agency  to  define  "line"  identically  to  the 
way  in  which  that  term  is  defined  in  49 
CFR  Part  565.  for  the  purposes  of  the 
vehicle  identification  number  (VIN).  The 
proposed  definition  of  "line"  set  forth 
for  these  procedures  and  the  theft 
prevention  standard  incorporates  the 
definition  of  that  term  in  the  Theft  Act, 
supplemented  by  interpretive  examples 
so  that  the  application  of  the  term  "line" 
under  the  Theft  Act  will  be  as  close  as 
possible  to  the  application  of  the  term 
"line"  set  forth  by  the  Environmental 
Protection  Agency  (EPA)  under  Title  V 
of  the  Cost  Savings  Act.  This  approach 
was  taken  because  section  603{b)(l} 
requires  that  the  theft  rate  for  various 
lines  be  calculated  using  "the  production 
volume  of  all  passenger  motor  vehicles 
of  that  line  (as  reported  to  the  EPA 
uflder  Title  V  of  this  Act) .  .  ." 
(emphasis  added).  In  order  to  use  the 
EPA  production  data.  NHTSA  must 
apply  the  term  "line"  in  a  manner  as 
similar  as  is  possible  to  that  used  by  the 
EPA  under  Title  V.  Hence,  the  agency  is 
constrained  by  Title  VI  of  the  Cost 
Savings  Act  from  simply  applying  the 
term  "line"  in  precisely  the  same  way  as 
it  has  for  the  purposes  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act 
(the  Safety  Act),  under  49  CFR  565. 

However.  NHTSA  would  like  to  note 
that  the  slightly  differing  language  in  the 
definitions  of  "line"  for  purposes  of  the 
Theft  Act  and  the  Safety  Act  has  not 
resulted  in  any  manufacturer's  fleet  of 
vehicles  being  grouped  into  different 
sets  of  "lines"  for  purposes  of  the 
different  Acts.  That  is.  the  agency's 
grouping  of  a  manufacturer's  vehicles 
into  lines  thus  far  for  the  purposes  of  the 


Theft  Act  has  been  identical  to  what 
that  grouping  would  have  been  if  it  were 
made  for  purposes  of  the  Safety  Act. 
None  of  the  commenters  that  urged  the 
agency  to  adopt  identical  definitions 
explained  any  practical  difference 
which  has  resulted  from  the  slightly 
differing  wording  in  the  two  definitions. 
Further,  the  agency  does  not  believe  that 
a  situation  will  arise  where  a 
manufacturer's  vehicles  would  be 
grouped  into  two  different  sets  of  lines 
for  purposes  of  the  Theft  Act  and  the 
Safety  Act. 

3.  Definition  of  "Interchangeable 
Part".  The  NPRM  proposed  that  these 
procedures  would  use  the  same 
definition  for  "interchangeable  part"  as 
was  proposed  for  the  theft  prevention 
standard.  To  wit,  an  interchangeable 
part  is  "a  passenger  motor  vehicle  major 
part  that  is  sufficiently  similar  in  size 
and  shape  to  a  major  part  of  another  car 
line  so  that  it  would  be  used  to  replace 
the  major  part  on  a  vehicle  in  that  other 
car  line,  with  no  modification  to  the 
vehicle  other  than  to  the  interior  or 
exterior  trim." 

GM  argued  that  the  proposed 
definition  was  overly  inclusive,  and 
stated  that  there  is  no  evidence  to  . 
suggest  that  thieves  would  spend  the 
time  and  money  to  replace  all  of  the 
interior  trim  on  a  door,  for  instance,  so 
that  it  could  be  used  as  a  replacement 
part  for  a  different  car  line.  Based  on 
this  assertion,  GM  suggested  that  the 
definition  of  interchangeable  part  be 
modified  to  include  only  those  parts  that 
could  be  used  to  replace  a  major  part  in 
another  car  line  with  no  modifications 
other  than  to  medallions,  molding,  or 
paint. 

This  final  rule  does  not  adopt  GM's 
suggested  change.  While  conceding  that 
there  is  no  evidence  to  establish 
conclusively  that  thieves  will  make 
these  modifications,  the  agency 
concludes  that  the  available  evidence 
strongly  suggests  that  chop  shops  would 
make  the  modifications.  The  agency 
must,  of  course,  exercise  its  judgment 
based  on  the  available  evidence.  Police 
agency  comments  have  consistently 
referred  to  the  growing  sophistication 
and  skill  of  chop  shop  operators,  which 
would  certainly  indicate  that  the  ability 
exists  to  change  the  interior  trim  of  a 
major  part.  A  chop  shop  which  spent  the 
time  and  money  to  change  the  interior 
trim  of  a  Chevrolet  door,  for  example,  so 
that  it  would  appear  to  be  an 
Oldsmobile  door  could  still  make  a 
substantial  profit  on  that  stolen  door, 
particularly  considering  the  relative 
price  of  a  new  door  compared  with  the 
interior  trim  for  that  door.  This  would 


give  chop  shop  operators  a  motive  for 
changing  the  interior  trim  package. 

Congress  stated  that  the  Theft  Act 
was  intended  to  "decrease  the  ease  with 
which  certain  stolen  vehicles  and  their 
major  parts  can  be  fenced".  H.  Rept.  98- 
1087.  98th  Cong.,  2d  Sess.,  at  2  (1984; 
hereinafter  "H.  Rept. ")  and  "to  make 
theft  more  risky"  especially  for  chop 
shops.  H.  Rept.  at  5.  NHJSA  must 
determine  which  approach  better 
effectuates  that  intent.  The  approach 
suggested  by  GM  simply  assumes  that 
thieves  would  not  make  this  effort  and 
does  nothing  to  make  it  more  risky  or 
decrease  the  ease  with  which  that  part 
could  be  fenced.  The  proposed 
definition  would  require  the  maridng  of 
parts  which,  with  relatively  simple  and 
inexpensive  modifications,  can  be  fitted 
onto  vehicles  in  high  theft  lines.  Marking 
such  parts  would  decrease  the  ease  w,  ifh 
which  they  could  be  fenced  and  make 
thefts  of  those  parts  more  risky.  Given 
the  proliferation  of  chop  shop  operations 
and  the  large  profits  which  can  be  made 
in  such  illegal  operations,  both  of  which 
were  noted  in  the  legislative  history  of 
the  Theft  Act,  the  agency  has 
determined  that  it  would  be 
inappropriate  to  adopt  the  more 
restrictive  definition  of  "interchangeable 
part"  suggested  by  GM. 

4.  Annual  Updates  of  the  Listing  of 
Selected  Lines.  The  NPRM  indicated 
that  the  list  of  those  lines  which  have 
been  selected  as  high  theft  lines  would 
be  updated  annually.  The  listing  of  those 
lines  will  appear  in  Appendix  A  of  Part 
541,  the  vehicle  theft  prevention 
standard.  Chrysler  supported  the 
proposal,  but  Ford  suggested  that  the 
updating  be  done  every  six  months,  so 
that  law  enforcement  agencies  would  be 
up  to  date  on  those  vehicles  which 
should  be  marked.  Under  the  proposed 
procedures  for  selecting  high  theft  lines, 
the  final  selection  for  new  lines 
introduced  in  the  1988  and  subsequent 
model  years  will  be  completed  no  later 
than  13  months  before  the  new  lines  are 
introduced.  Thus,  no  matter  when  a  new 
line  will  be  introduced,  there  will  be  at 
least  one  annual  update  published 
between  the  final  selection  of  a  new  line 
as  a  likely  high  theft  line,  and  its 
introduction.  The  only  time  when  there 
could  be  a  gap  would  be  in  the  1987 
model  year,  the  first  model  year  in 
which  vehicles  in  high  theft  lines  would 
be  required  to  be  marked.  If  there  is  a 
time  when  a  line  selected  as  a  high  theft 
line  would  not  be  listed  as  such,  the 
agency  can,  of  course,  publish  a  special 
update  to  the  list.  Hence,  it  does  not 
appear  necessary  to  make  a  regular 
updating  of  this  list  more  frequently 
than  annually. 
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Both  Ford  and  GM  asked  that  new 
lines  not  be  listed  in  Appendix  A 
immediately  upon  their  selection  as  high 
theft  lines.  Ford  asked  that  the  listing  be 
postponed  until  the  manufacturer  has 
actually  started  production  of  vehicles 
in  that  new  line,  while  GM  asked  that 
the  listing  be  postponed  until  the 
manufacturer  has  made  the  vehicle's 
nameplate  public.  NUTSA  agrees  with 
the  implicit  point  made  by  GM  that  there 
is  no  reason  for  the  agency  to  announce 
a  new  line's  nameplate  before  the 
manufacturer  does  so.  However,  the 
F'ord  suggestion  would  in  almost  every 
instance  mean  that  NHTSA  would  be 
withholding  information  long  after  the 
manufacturer  itself  had  made  the 
information  public,  and  there  would  no 
longer  be  a  reason  for  withholding  such 
information.  Therefore,  the  agency  will 
not  publicly  disclose  the  name  of  new 
lines  before  the  manufacturer  itself 
announces  that  name.  If  the 
manufacturer  chooses  to  delay  that 
announcement  until  the  actual  start  of 
production,  the  agency  will  not  disclose 
the  nameplate  prior  to  that 
announcement  If  that  line  is  selected  as 
a  likely  high  theft  line  and  if  vehicles  in 
that  hne  will  be  introduced  before  the 
next  regularly  scheduled  annual  update 
of  the  listing  of  new  lines  selected  as 
high  theft  lines  will  be  published, 
NHTSA  will  make  a  special  update  to 
the  listing  after  the  manufacturer's 
announcement  of  the  nameplate  for  the 
line. 

5.  Adequacy  of  Confidentiality 
Procedures.  The  NPRM  specifically 
sought  conunents  on  the  sufficiency  of 
NHTSA's  current  procedures  for 
handling  confidential  information  (49 
ere  Part  512)  to  protect  the  confidential 
information  it  may  receive  from  the 
manufacturers  in  connection  with  the 
selection  process.  Chrysler  specifically 
stated  that  the  procedures  in  Part  512 
are  adequate,  and  GM  did  likewise,  but 
with  the  caveat  that  no  outside 
contractors  employed  by  NHTSA  should 
be  given  access  to  information  provided 
to  the  agency  by  manufacturers  during 
the  selection  process.  The  agency  will 
not  use  outside  contractors  for  the 
selection  process,  nor  does  it  anticipate 
that  it  will  make  available  to  outside 
contractors  any  information  obtained 
during  the  selection  process.  However, 
IMHTSA  cannot  state  that  it  will  never 
make  any  information  obtained  during 
the  selection  process  available  to 
outside  contractors.  If  such  a  disclosure 
must  be  made,  NHTSA  will  follow 
appropriate  procedures  to  ensure  that 
the  contractor  does  not  disclose  the 
information  to  other  parties. 


B.  Comments  on  Specific  Sections  of  the 
Proposed  Rule 

1.  Section  542.1:  Procedures  for 
selecting  pre-standard  new  lines  that 
are  likely  to  have  high  theft  rates. 

The  NPRM  proposed  that  the 
manufacturers  would  apply  the  criteria 
set  forth  in  Appendix  C  of  Part  541  (the 
proposed  vehicle  theft  prevention 
standard)  to  each  line  introduced 
between  January  1, 1983,  and  the 
effective  date.  Briefly,  the  criteria  of 
Appendix  C  are: 

(a)  Price; 

(b)  Vehicle  image; 

(c)  Lines  with  which  the  line  in 
question  is  intended  to  be  competitive; 

(d)  Line  or  lines  that  the  new  line 
replaces; 

(e)  Presence  or  absence  of  any  new 
theft  prevention  devices; 

(f)  Any  available  theft  data  for  lines 
already  introduced. 

CM  commented  that  the  agency 
should  adopt  some  weighting  of  each  of 
these  criteria,  so  that  the  process  of 
selecting  a  line  as  a  high  theft  line  would 
be  more  objectively  defined.  GM  did  not 
suggest  how  this  might  be  done  with  the 
currently  available  data.  NHTSA  agrees 
that  ideally  there  would  be  sufHcient 
data  available  so  that  each  of  these 
criteria  could  be  assigned  a  certain 
number  of  points  and  specify  that  any 
line  which  earned  x  or  more  points 
would  be  selected  as  a  high  theft  line. 
Unfortunately,  such  a  system  is  simply 
not  possible  with  the  current  data. 

As  noted  in  the  NPRM,  these 
judgments  of  likely  high  theft  lines  are 
partially  subjective  judgments.  NHTSA 
concurs  with  GM's  statement  that 
neither  price  nor  vehicle  image  alone 
can  be  strictly  correlated  to  vehicle  theft 
rates.  However,  NHTSA  believe  that  the 
six  criteria  set  forth  in  Appendix  C 
considered  together  do  form  an 
objective  basis  for  predicting  if  a  new 
line  is  likely  to  be  a  high  theft  line.  If 
manufacturers  in  their  submissions 
explain  their  positions  in  detail  and 
provide  data  for  each  of  these  criteria, 
NHTSA  anticipates  that  the  question  of 
whether  a  vehicle  should  or  should  not 
be  selected  as  a  high  theft  line  will  be 
fairly  simple  to  answer  in  most  cases. 
The  agency  intends  to  give  a  full 
explanation  of  the  bases  for  its 
conclusions  to  the  manufacturer  in  the 
preliminary  and  final  determinations.  If 
a  manufacturer  believes  that  the  agency 
has  acted  arbitrarily  or  purely 
subjectively,  the  manufacturer  has  a 
right  to  seek  judicial  review  of  the 
selection. 

2.  Section  542.2:  Procedures  for 
limiting  the  selection  of  pre-standard 


lines  having  or  likely  to  have  high  theft 
rates  to  14  lines. 

Section  603(a)(3)  of  the  Cost  Savings 
Act  establishes  a  limit  of  14  on  the 
combined  total  of  lines  introduced 
before  the  effective  date  of  the  theft 
prevention  standard  that  may  be 
selected  for  coverage  under  that 
standard  because  of  actual  or  likely  high 
theft  rates.  This  proposed  section 
provided  procedures  for  implementing 
that  limit. 

Under  the  proposed  procedures,  each 
manufacturer  producing  a  total  of  more 
than  14  lines  that  either  exceed  the 
median  theft  rate  or  are  likely  to  be  high 
theft  lines  would  evaluate  and  rank 
those  lines  in  accordance  with  the 
extent  to  which  they  satisfy  the  criteria 
set  forth  in  Appendix  B  of  Part  541,  the 
proposed  vehicle  theft  prevention 
standard.  Those  criteria  are: 

(a)  The  closeness  of  the  line's  theft 
rate  to  the  median  theft  rate; 

(b)  The  approximate  production 
volume  of  vehicles  in  the  line  during  the 
next  model  year, 

(c)  The  likelihood  of  signiflcant  design 
changes  to  the  line; 

(d)  The  rate  at  which  stolen  vehicles 
in  the  line  are  recovered  with  all  parts 
intact; 

(e)  The  plans  for  installation  of  an 
original  equipment  anti-theft  device  in 
the  line,  which  satisfies  the 
requirements  of  section  605  of  the  Cost 
Savings  Act;  and 

(f)  The  number  of  other  lines  having 
parts  interchangeable  with  those  of  that 
line  and  the  production  volumes  of  those 
lines. 

The  manufacturer  would  then  submit 
its  rankings  and  evaluations  to  NHTSA, 
together  with  the  factual  information  it 
considered  in  reaching  its  rankings. 

Again  in  commenting  on  this  proposed 
procedure.  GM  stated  that  the  criteria 
should  be  weighted,  and  again  did  not 
suggest  how  this  might  be  done.  The 
agency's  response  is  the  same  as  that 
made  when  GM  raised  this  point  in 
commenting  on  §  542.1. 

GM  went  on  to  object  strongly  to  the 
agency's  proposed  inclusion  of  a 
manufacturer's  plans  for  installing  a 
satisfactory  original  equipment  anti- 
theft  device  as  one  of  the  criteria  for 
determining  which  of  its  lines  should  be 
marked.  GM  stated  that  this  objection 
would  particularly  apply  if  such  plans 
would  reduce  the  chances  that'that  line 
would  be  among  those  selected  as  one 
of  the  14  to  be  marked.  To  explain  this 
objection,  GM  stated  that  it  believed 
that  "the  statutory  option  of  using  an 
approved  theft  deterrent  system  was 
intended  to  exempt  lines  which  were 
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otherwise  identified  as  having  to  meet 
the  standard." 

The  agency  proposed  this  criterion  in 
Appendix  B  of  Part  541  because  of  its 
belief  that  Congress  intended  lines  with 
actual  or  likely  high  theft  rates  to  either 
be  marked,  in  accordance  with  the 
requirements  of  the  theft  prevention 
standard,  or  to  be  equipped  with  anti- 
theft  devices.  However,  further 
examination  of  this  issue  has  convinced 
the  agency  that  its  proposed  course  of 
action  should  not  be  adopted  in  a  final 
rule. 

Under  the  proposed  criterion,  a 
manufacturer's  planS  to  install  an 
original  equipment  anti-theft  device  in  a 
line  could  have  resulted  in  that  line 
being  excluded  from  the  list  of  14  lines 
to  be  marked.  Thus,  the  manufacturer 
would  have  lost  the  opportunity  under 
the  exemption  provision  to  be  permitted 
to  install  such  devices  instead  of 
marking  the  parts  of  that  line.  Congress 
clearly  indicated  that  it  was  willing  to 
give  these  devices  the  opportunity  to  be 
proven  as  effective  as  parts  marking  in 
deterring  vehicles  thefts  (H.  Rept.  at  17). 
The  agency  has  re-examined  the 
proposed  criterion  and  determined  that 
it  would  have  the  inadvertent  effect  of 
denying  manufacturers  the  opportunity 
Congress  intended.  We  believe  that 
GM's  reading  of  the  statute  better 
effectuates  congressional  intent  and  is 
therefore  adopted.  Thus,  in  order  to 
provide  this  opportunity,  NHTSA  must 
permit  manufacturers  to  install  such 
devices  on  vehicles  in  lines  which  would 
otherwise  be  required  to  have  their 
major  parts  marked. 

Accordingly,  NHTSA  will  not 
consider  plans  to  install  an  original 
equipment  anti-theft  device  as  a  factor 
militating  against  the  inclusion  of  that 
line  in  the  14  lines  chosen  for  coverage 
by  the  theft  prevention  standard. 
Further,  the  final  rule  setting  forth  the 
theft  prevention  standard  will  not  list 
this  criterion  in  Apf>endix  B. 

3.  Section  542.3:  Procedures  for 
selection  of  pre-standard  low  theft  lines 
with  a  majority  of  major  parts 
interchangeable  with  those  of  a  high 
theft  line. 

The  NPRM  proposed  that 
manufacturers  would  submit  their  views 
on  whether  their  lines  with  theft  rates 
likely  to  be  below  the  median  theft  rate 
had  a  majority  of  major  parts 
interchangeable  with  those  of  any  of  the 
manufacturer's  high  theft  lines,  together 
with  the  supporting  rationales  for  those 
views.  NHTSA  stated  in  the  NPRM  that 
it  anticipated  that  the  statement  of 
views  and  supporting  rationales  would 
take  the  following  form.  The 
manufacturers  would  submit  a  listing  of 
the  number  and  identity  of  the  major 


parts  which  are  incorporated  in  each 
line  believed  by  the  manufacturer  to 
have  an  actual  or  likely  low  theft  rate, 
and  which  are  interchangeable  with  the 
major  parts  of  those  of  its  lines  believed 
by  the  manufacturer  to  have  an  actual  or 
likely  high  theft  rate.  The  manufacturer 
would  then  calculate  whether  low  theft 
lines  with  a  majority  of  major  parts 
interchangeable  with  those  of  a  high 
theft  line  accounted  for  more  than  90 
percent  of  the  total  production  of  the 
lines  with  interchangeable  parts. 

Ford  commented  that  manufacturers 
should  not  be  expected  to  list  each  of  its 
car  lines  with  actual  or  likely  low  theft 
rates  and  show  how  many  and  which  of 
its  major  parts  are  interchangeable  with 
those  on  its  likely  or  actual  high  theft 
lines.  Instead  Ford  suggested  that  the 
manufacturers  should  simply  be 
expected  to  list  each  of  the  low  theft 
lines  with  fewer  than  eight 
interchangeable  major  parts,  identify 
those  low  theft  lines  with  eight  or  more 
interchangeable  major  parts,  and  state 
whether  those  latter  low  theft  lines 
constituted  more  or  less  than  90  percent 
of  the  total  production  of  all  lines 
containing  such  interchangeable  parts. 

NHTSA  gave  serious  thought  to 
proposing  a  procedure  similar  to  that 
suggested  by  Ford  in  its  comments. 
Hovyever,  the  agency  ultimately  decided 
to  propose  the  more  detailed  procedures 
set  forth  in  the  NPRM.  The  reasoning 
was  as  follows:  the  manufacturers 
would  have  to  make  the  detailed 
analysis  set  forth  in  the  proposed 
procedures  to  be  able  to  make  the 
simple  statements  suggested  by  Ford. 
Hence,  the  only  additional  task 
associated  with  the  more  detailed 
procedures  would  be  that  of  transcribing 
the  analysis  onto  paper.  This  is  a 
minimal  task  compared  with  generating 
the  analysis.  Further  the  detailed  listing 
proposed  in  the  NPRM  would  help  to 
facilitate  agreements  between  the 
agency  and  the  individual  manufacturer. 
Both  parties  would  have  clearer 
understanding  of  the  identity  of  the 
major  parts  which  the  other  party 
believed  should  or  should  not  be  treated 
as  interchangeable.  The  manufacturer 
would  provide  its  version  of  this  listing 
in  its  submission  and  the  agency  would 
provide  its  version  in  its  preliminary 
determination.  Any  disagreement  would 
therefore  be  clearly  and  quickly  focused 
on  particular  parts,  thereby  facihtating 
reaching  agreement  as  to  whether  the 
parts  really  were  interchangeable.  Since 
these  more  detailed  explanations  would 
facilitate  an  expeditious  reaching  of 
agreements  while  imposing  only  a  very 
minor  burden  on  the  manfacturer.  the 
agency  decided  that  the  more  detailed 


explanations  should  be  specified  in 
these  procedures. 

Ford  went  on  to  comment  that  if  the 
agency  decided  to  adopt  the  proposed 
procedures,  it  should  limit  the  issue  of 
interchangeability  to  "covered  major 
parts",  which  term  is  defined  in  section 
601(6)  of  the  Cost  Savings  Act  as  "any 
major  part  selected  ...  for  coverage  by 
the  vehicle  theft  prevention  standard 
issued  under  section  002."  Ford  noted 
that  the  term  "major  part"  as  defined  in 
section  601(7)  of  the  Cost  Savings  Act 
includes  both  covered  major  parts  (those 
which  are  required  to  be  marked  on  high 
theft  lines  by  the  theft  prevention 
standard)  and  other  major  parts,  which 
will  not  be  required  to  be  marked  by  the 
theft  prevention  standard. 

NHTSA  agrees  with  Ford's  conunent 
and  did  not  intend  to  suggest  that 
manufacturers  should  provide 
interchangeability  information  on  major 
parts  which  are  not  covered  major  parts. 
To  clarify  this  intent  this  final  rule  has 
been  changed  from  the  proposed 
language  to  refer  to  covered  major  parts 
in  both  this  section  and  S  542.5. 

VW  stated  that  it  was  not  clear  if  only 
the  interchangeable  parts  on  low  theft 
lines  had  to  be  marked  or  all  covered 
parts,  including  those  which  were  not 
interchangeable  with  any  on  the  high 
theft  line  had  to  be  marked.  VW  further 
asked  if,  assuming  that  all  covered  parts 
had  to  be  marked  on  certain  low  theft 
lines,  the  replacement  parts  for  the  non- 
interchangeable  parts  had  to  be  marked. 

To  answer  VW's  questions,  both  the 
original  equipment  and  replacement 
covered  major  parts  must  be  marked  on 
those  low  theft  lines  that  have  a 
majority  of  covered  major  parts 
interchangeable  with  those  of  a  high 
theft  line,  without  regard  to  whether  the 
particular  covered  major  part  is  itself 
interchangeable.  Congress  determined 
that,  although  certain  vehicles  are  not 
themselves  from  a  high  theft  line,  the 
high  degree  of  interchangeability  of  their 
parts  with  those  of  a  high  theft  Une 
would  make  these  otherwise  low  theft 
vehicles  likely  targets  for  car  thieves.  As 
likely  targets  for  car  thieves.  Congress 
determined  that  all  covered  major  parts 
on  these  vehicles  should  be  marked,  not 
just  those  which  were  interchangeable 
with  the  covered  major  parts  of  the  high 
theft  line.  This  will  serve  as  an 
additional  deterrent  to  the  theft  of  these 
vehicles.  To  express  these 
determinations.  Congress  specified  that 
vehicles  in  low  theft  rate  lines  with  a 
majority  of  covered  major  parts 
interchangeable  with  those  of  an  actual 
or  likely  high  theft  line  are  considered 
high  theft  lines;  section  603(a)(l)(C]  of 
the  Cost  Savings  Act  Section  602(a) 
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specifies  that  the  theft  prevention 
standard  shall  require  marking  of 
covered  major  parts  that  are  installed  by 
manufacturers  in  high  theft  lines  and 
murking  of  the  major  replacement  parts 
for  the  covered  major  parts.  These 
provisions  make  clear  that  all  covered 
major  parts  on  lines  selected  as  high 
theft  lines  under  section  603  must  be 
marked.  Similarly,  all  major 
replacement  parts  for  the  covered  major 
parts  of  high  theft  lines  selected  under 
section  603  must  be  marked. 

VW  also  commented  on  the  agency's 
example  showing  that  a  manufacturer's 
"b"  line,  a  low  theft  line,  had  a  majority 
of  covered  major  parts  interchangeable 
with  both  the  "x"  and  "y"  lines,  which 
are  both  high  theft  lines.  NHTSA  stated 
in  the  NPRM  preamble  that  the 
manufacturer  would  have  to  determine 
if  total  production  of  the  b  line 
accounted  for  more  than  90  percent  of 
the  b.  X.  and  y  lines  combined.  VW 
stated  its  understanding  that  the 
manufacturer  would  have  to  make  two 
determinations.  First,  the  manufacturer 
would  determine  if  b  line  production 
accounted  for  more  than  90  percent  of 
the  total  production  of  the  b  and  x  lines, 
and  then  it  would  determine  if  b  line 
production  accounted  for  more  than  90 
percent  of  the  total  production  of  the  b 
and  y  lines.  VW's  understanding  is 
correct.  The  use  of  the  singular  "line"  in 
section  603(a)(l](C)(ii].  when  referring  to 
high  theft  lines  with  covered  major  parts 
interchangeable  with  low  theft  lines,  is 
in  contrast  to  the  use  of  the  plural 
"lines",  when  referring  to  low  theft  lines 
with  those  interchangeable  parts 
throughout  the  rest  of  section 
603(a)(1)(C).  This  shows  an  intent  to 
make  the  determinations  in  the  manner 
stated  by  VW. 

Chrysler  responded  to  the  agency's 
proposed  means  of  determining  if 
engines  and  transmissions  should  be 
considered  interchangeable  between 
lines.  The  NPRM  proposed  that,  if  an 
engine  or  transmission  is  offered  as 
standard  or  optional  equipment  on  two 
or  more  lines,  the  engine  or  transmission 
should  be  considered  interchangeable 
among  those  lines.  Chrysler  argued  that 
this  position  was  "an  arbitrary 
declaration  of  complete 
interchangeability  [which]  overlooks  the 
above  described  relatively  complex 
modifications  and/or  related  component 
installations  that  would  be  required  to 
make  these  assemblies  operable." 
NHTSA  agrees  that  modiHcations  to 
such  parts  as  fuel  lines,  wiring 
harnesses,  throttle  linkages,  electronic 
engine  controls,  and  emissions  controls 
might  well  be  necessary  to  substitute  a 
different  engine  or  transmission,  and 


that  these  modinnations  are  relatively 
complex.  However,  all  available 
evidence  (specifically  the  transcript  of 
the  public  meeting  on  December  6  and  7. 
1984  and  agency  meetings  with  police 
and  insurance  organizations)  indicates 
that  chop  shops  are  relatively 
sophisticated  operations  capable  of 
making  these  modifications.  In  this  case, 
a  few  hundred  dollars  worth  of  work 
would  allow  these  shops  to  install  a 
stolen  component  worth  several 
thousand  dollars.  Given  this  potentially 
large  profit  after  performing  this  work 
and  the  expressed  intent  of  the  Theft 
Act  to  impede  the  operations  of  chop 
shops.  NHTSA  is  adopting  its  proposed 
interchangeability  criteria  for  engines 
and  transmissions  as  best  effectuating 
the  purposes  of  the  Theft  Act. 

CM  questioned  the  agency's  stated 
intent  to  consult  current  auto  parts  data 
publications  as  an  aid  in  determining 
interchangeability  of  parts.  Examples  of 
such  publications  are  "The  Hollander". 
Auto-Truck  Interchange  Edition. 
Hollander  Publishing  Co..  Inc.. 
Minnetonka.  Minnesota,  and  "Mitchell's 
Manual".  Cordura  Publications.  San 
Diego,  California.  CM  stated  that  it 
knew  of  no  basis  on  which  to  conclude 
that  these  publications  would  be  an 
effective  reference  for  use  in 
determining  interchangeability  for 
purposes  of  the  theft  prevention 
standard.  Further,  GM  stated  that,  since 
neither  the  government  nor 
manufacturers  control  the  content  of 
these  publications,  GM  was  concerned 
that  they  might  not  be  appropriate  for 
use  in  connection  with  the  theft 
prevention  standard. 

NHTSA  did  not  state  that  these 
publications  would  be  used  as  the  final 
arbiter  of  whether  or  not  parts  are 
interchangeable;  it  stated  only  that  it 
would  consult  these  publications.  These 
publications  are  used  daily  by  repair 
shops  to  decide  which  parts  can  be  used 
to  replace  damaged  parts.  The 
credibility  of  these  publications  depends 
on  their  designations  of 
interchangeability  being  accurate. 
NHTSA  believes  that  consulting  these 
publications  as  the  best  available 
independent  source  of 
interchangeability  is  proper  for  the 
purposes  of  the  theft  prevention 
standard,  and  hereby  announces  its 
intention  to  do  so. 

4.  Section  542.4:  Procedures  for  the 
Selection  of  New  Lines  Introduced  On 
or  After  the  Effective  Date  of  the 
Standard  Thai  are  Likely  to  Have  High 
Theft  Rates 

The  NPRM  proposed  that  these 
procedures  would  be  very  similar  to 
those  proposed  under  §  542.1,  except 


that  the  agency  would  have  90  days  to 
issue  its  preliminary  determination  after 
the  manufacturer  submitted  its  views 
and  that  the  manufacturer  would  have 
the  right  to  request  a  meeting  with  the 
agency  to  further  amplify  its  views 
during  this  90  day  period.  A  special 
schedule  was  set  out  for  new  lines  to  be 
introduced  in  the  1987  model  year 
because  of  the  time  constraints.  That 
special  schedule  would  ensure  that  Tmal 
determinations  for  all  new  lines  to  be 
introduced  in  the  1987  model  year  would 
be  made  by  March  1. 1986. 

Both  VW  and  GM  stated  in  their 
comments  that  this  section  would  not 
give  them  enough  leadtime  although  it 
would  satisfy  the  statutorily  mandated 
six  months  of  leadtime.  VW  stated  that 
the  agency  should  allow  itself  only  30 
days  to  consider  the  manufacturer's 
submission  before  issuing  its 
preliminary  determination.  VW's 
argument  was  that  if  a  30  day  period 
was  sufficient  for  the  purposes  of 
S§  542.1,  542.2.  and  542.3,  it  should  also 
be  sufficient  for  this  section  and  542.5. 
GM  stated  that  it  was  going  to  make  it$ 
submission  for  its  new  line  to  be 
introduced  in  the  1987  model  year 
concurrently  with  its  submissions  under 
§  542.1.  542.2.  and  542.3  by  July  24.  GM 
expressed  its  hope  that  this  would  allow 
the  agency  to  issue  its  preliminary 
determinations  under  this  section 
concurrently  with  those  under  the 
previous  sections,  that  is,  by  August  24, 
1985. 

The  agency  has  carefully  considered 
these  comments  in  the  context  of  both 
this  section  and  §  542.5.  The  NPRM 
explained  the  agency's  belief  that  the  90 
day  period  between  its  receipt  of  the 
manufacturer's  submission  and  its 
issuance  of  a  preliminary  determination 
would  facilitate  agreements  on  the 
appropriate  selections.  The  increased 
opportunity  for  meetings  and  detailed 
analysis  of  the  manufacturer's 
submission  by  the  agency  should  ensure 
that  both  parties  fully  understand  the 
other's  position.  That  understanding 
should,  in  turn,  lead  to  more  agreements 
during  the  selections  process. 

However,  for  the  1987  model  year,  the 
agency  believes  that  the  need  to  ensure 
adequate  leadtime  to  the  manufacturers 
outweighs  the  interest  in  facilitating 
agreements.  Therefore,  NHTSA  is 
amending  the  proposed  procedures  to 
specify  that  the  agency  will  issue  its 
preliminary  determination  to  the 
manufacturer  no  later  than  30  days  after 
receiving  the  manufacturer's  submission 
under  this  section  and  §  542.5.  This 
change  will  ensure  that  manufacturers 
will  have  the  same  leadtime  for  their 
new  1987  lines  as  they  will  have  for 
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their  pre-1987  lines.  NHTSA  would  like 
to  note  that  it  is  not  changing  the  date 
by  which  it  will  provide  those 
manufacturers  who  do  not  make 
submissions  under  this  section  with  the 
agency's  unilateral  preliminary 
determinations.  The  proposed  December 
31. 1985  date  is  adopted  in  this  final  rule 
for  such  manufacturers. 

In  the  case  of  the  1988  and  subsequent 
model  years,  NHTSA  is  adopting  the 
proposed  90  day  period  for  considering 
manufacturer's  submissions  before 
issuing  its  preliminary  determinations, 
for  the  reasons  set  forth  in  the  NPRM. 
There  will  be  no  leadtime  concern  in 
these  model  years  because,  even 
allowing  the  90  day  period,  a  final 
determination  for  each  new  line  must  be 
made  13  months  before  the  new  line  is 
introduced.  No  manufacturer  or  any 
other  commenter  to  Theft  Act 
rulemakings  has  suggested  that  a  13 
month  leadtime  is  inadequate. 

5.  Section  542.5:  Procedures  for 
selecting  post-standard  low  theft  new 
lines  with  a  majority  of  ma/or  parts 
interchangeable  with  those  of  a  high 
theft  line. 

These  proposed  procedures  were  very 
similar  to  those  set  forth  in  S  542.3,  but 
with  a  90  day  period  for  the  agency  to 
consider  the  manufacturer's  submission 
before  issuing  a  preliminary 
determination  and  with  the 
manufacturers  having  the  right  to 
request  a  meeting  during  this  90  day 
period.  The  proposed  90  day  period  has 
been  shortened  to  30  days  for  the  1987 
model  year  in  this  final  rule  for  the 
reasons  set  forth  above  in  the  discussion 
of  §  542.4,  and  appropriate  reference  to 
"covered  major  parts"  have  been  added, 
per  the  explanation  in  the  discussion  of 
S  542.3  above.  In  all  other  respects,  this 
rule  is  adopted  as  proposed. 

GM  commented  that  this  section 
should  be  deleted  from  the  procedures, 
because  this  section  is  "inappropriate  at 
this  time."  GM  argued  that  such 
provisions  should  only  be  added  if  and 
when  a  relationship  is  established 
between  thefts  or  theft  rates  and 
interchangeability.  This  comment 
ignores  the  express  language  of  the 
Theft  Act.  Section  603(a)(1)(C)  explicitly 
designates  as  high  theft  lines  subject  to 
the  theft  prevention  standard  those  lines 
introduced  after  the  effective  date  of  the 
theft  prevention  standard  with  likely 
low  theft  rates,  but  when  have  a 
majority  of  covered  major  parts 
interchangeable  with  those  of  a  line 
with  actual  or  likely  high  theft  rates. 
Section  603(a)(2)  specifies  that  the 
specific  lines  which  are  to  be  subject  to 
the  standard  may  be  selected  by 
agreement  between  the  manufacturer 
and  the  agency.  These  provisions 


expressly  require  this  agency  to  have 
§  542.5  in  these  procedures. 

Regulatory  Impacts 

A.  Costs  and  Benefits  to  Manufacturers 
and  Consumers 

Because  this  rulemaking  is  procedural, 
merely  facilitating  the  implementation  of 
the  substantive  provision  of  Part  541,  the 
agency  has  determined  that  this 
rulemaking  is  neither  "major"  within  the 
meaning  of  Executive  Order  12291  nor 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures.  As  noted 
above,  this  rule  does  not  require 
manufacturers  to  participate  in  the 
selection  process  and  specifies  no 
penalties  for  not  doing  so.  It  merely  sets 
forth  the  procedures  which  will  be 
followed  by  the  agency  and  may  be 
followed  by  the  manufacturers  during 
the  selection  process.  Accordingly,  a  full 
regulatory  evaluation  has  not  been 
prepared  for  Part  542.  A  full  regulatory 
evaluation  was  prepared  for  the 
proposed  theft  prevention  standard  in 
Part  541.  NHTSA  believes  that  the 
rulemaking  does  not  affect  the  impacts 
described  in  the  Part  541  preliminary 
regulatory  evaluation. 

B.  Small  Business  Impacts 

The  agency  also  has  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  Since  the 
rule  is  procedural  and  does  not  impose 
any  substantive  requirements,  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  rule  and 
determined  that  this  rule  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Paperwork  Reduction  Act 

The  procedures  in  this  rule  for 
manufacturers  to  submit  their  views  and 
data  to  NHTSA  as  a  part  of  the  selection 
process  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  Part  1320.  Accordingly,  this  rule  is 
being  submitted  to  the  OMB  for  its 
approval,  pursuant  to  the  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seg.).  A  notice  will  be 
published  in  the  Federal  Register  when 
OMB  makes  its  decision  on  this  request. 


List  of  Subjects  in  49  CFR  Part  542 

Administrative  practice  and 
procedure.  National  Highway  Traffic 
Safety  Administration,  Reporting 
requirements. 

In  consideration  of  the  foregoing.  Title 
49  of  the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  Part  542  to 
read  as  follows: 

PART  542— PROCEDURES  FOR 
SELECTING  UNES  TO  BE  COVERED 
BY  THE  THEFT  PREVENTION 
STANDARD 

Sec. 

542.1  Procedures  for  selecting  pre-slandard 
new  line*  that  are  likely  to  have  high 
theft  rates. 

542.2  Procedures  lor  limiting  the  selection  of 
pre-standard  lines  having  or  likely  to 
have  high  theft  rates  to  14  lines. 

542.3  Procedures  for  selecting  pre-standard 
low  theft  lines  with  a  majority  of  major 
parts  that  are  interchangeable  with  those 
of  a  high  theft  line. 

542.4  Proceduret  for  selecting  post -standard 
new  lines  tlut  are  likely  to  have  high 
theft  rates. 

542.5  Procedures  for  selecting  post-standard 
low  theft  new  lines  with  a  majority  of 
major  parts  interchangeable  with  those 
of  a  high  theft  line. 

Authority:  15  U.SC.  2021,  2022.  and  2023; 
delegation  of  authority  at  49  CFR  1.5a 

§S42.1    Procedures  for  Mlecting  pr*- 
standard  new  Hnes  that  are  Ikety  to  have 
high  theft  rates. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
manufacturers  and  NHTSA  to  follow  in 
the  determination  of  whether  any  pre- 
Stand.ird  new  lines  are  lines  likely  to 
have  high  theft  rates. 

(b)  Application.  These  procedures 
apply  to  each  manufacturer  that  has 
introduced  or  will  introduce  a  new  line 
into  commerce  in  the  United  States  after 
January  1. 1983.  and  before  (the  effective 
date  of  the  standard,  49  CFR  Part  541]. 
and  to  each  of  those  lines. 

(c)  Procedures.  (1)  Each  manufacturer 
uses  the  criteria  in  Appendix  C  of  Part 
541  of  this  chapter  to  evaluate  each  new 
line  and  to  identify  those  lines  the 
manufactured  believes  are  likely  to  have 
a  theft  rate  exceeding  the  median  theft 
rate. 

(2)  The  manufacturer  submits  its 
evaluations  and  identifications  made 
under  parag^-aph  (c)(1)  of  this  section, 
together  with  the  factual  information 
underlying  those  evaluations  and 
identifications,  to  NHTSA  by  September 
3, 1985. 

(3)  Within  30  days  after  its  receipt  of 
the  manufacturer's  submission  under 
paragraph  (c)(2)  of  this  section,  or  by 
August  24. 1985.  whichever  is  sooner. 
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the  agency  considers  that  submission,  if 
any,  independently  evaluates  each  new 
line  using  the  criteria  in  Appendix  C  of 
Part  541  of  this  chapter,  and,  on  a 
preliminary  basis,  determines  whether 
those  new  lines  should  or  should  not  be 
subject  to  S  541.5  of  this  chapter. 
NHTSA  informs  the  manufacturer  by 
letter  of  the  agency's  evaluations  and 
determinations,  together  with  the  factual 
information  considered  by  the  agency  in 
making  them. 

(4)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(3)  of  this  section.  The 
manufacturer  must  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (c)(3)  of 
this  section  informing  it  of  the  agency's 
evaluations  and  preliminary 
determinations.  The  request  must 
include  the  facts  and  arguments 
underlying  the  manufacturer's 
objections  to  the  agency's  preliminary 
determinations.  During  this  30  day 
period,  the  manufacturer  may  also 
request  a  meeting  with  the  agency  to 
discuss  those  objections. 

(5)  Each  of  the  agency's  preliminary 
determinations  under  paragraph  (c)(3)  of 
this  section  become  final  on  October  15. 
1985.  unless  a  request  for 
reconsideration  of  it  has  been  received 
in  accordance  with  paragraph  (c)(4)  of 
this  section.  If  such  a  request  has  been 
received,  the  agency  makes  its  final 
determinations  by  October  24, 1985.  and 
informs  the  manufacturer  by  letter  of 
those  determinations  and  its  response  to 
the  request  for  reconsideration. 

§542^    Proc«durM  f or  Hmiting  ttM 
selection  of  pr*-stan<tord  Un««  having  or 
iilcely  to  have  high  theft  rates  to  14  lines. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
manufacturers  and  the  NHTSA  to  follow 
in  implementing  the  14  line  limit 
applicable  to  certain  groups  of  high  theft 
lines  in  the  initial  year  of  the  theft 
prevention  standard. 

(b)  Application.  These  procedures 
apply  to  each  manufacturer  that 
produces  more  than  14  lines  that  have 
been  or  will  be  introduced  into 
commerce  in  the  United  States  before 
[the  effective  date  of  standard,  49  CFR 
Part  541]  and  that  have  been  listed  in 
Appendix  A  of  Part  541  of  this  chapter 
or  have  been  identified  by  the 
manufacturer  or  preliminarily 
determined  by  the  agency  to  be  high 
theft  lines  under  §  542.1,  and  to  each  of 
those  lines,  ' 

(c)  Procedures.  (1)  Each  manufacturer 
evaluates  each  of  its  lines  in  accordance 
with  the  criteria  in" Appendix  B  of  Part 
541  of  this  chapter  and  ranks  the  lines 


based  on  the  extent  to  which  they 
satisfy  those  criteria. 

(2)  Each  manufacturer  submits  its 
evaluations  and  rankings  made  under 
paragraph  (c)(1)  of  this  section,  together 
with  the  factual  information  underlying 
those  evaluations  and  rankings,  to 
NHTSA  by  September  3. 1985. 

(3)  Within  30  days  after  its  receipt  of 
the  manufacturer's  submission  under 
paragraph  (c)(2)  of  this  section,  or  by 
August  24. 1985.  whichever  is  sooner, 
the  agency  considers  that  submission,  if 
any.  independently  evaluates  each  of 
the  manufacturer's  lines  using  the 
criteria  in  Appendix  B  of  Part  541  and, 
on  a  preliminary  basis,  determines 
which  14  lines  should  be  subject  to 

§  541.5  of  this  chapter.  NHTSA  informs 
the  manufacturer  by  letter  of  the 
agency's  evaluations  and  rankings, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them. 

(4)  The  manufacturer  may  request  the 
agency  to  reconsider  its  preliminary 
ranking  under  paragraph  (c](3]  of  this 
section  of  any  of  the  highest  14  ranked 
lines.  The  manufacturer  must  submit  its 
request  to  the  agency  within  30  days  of 
its  receipt  of  the  letter  under  paragraph 
(c)(3)  of  this  section  informing  it  of  the 
agency's  evaluations  and  preliminary 
rankings.  The  request  must  include  the 
facts  and  arguments  underlying  the 
manufacturer's  objections  to  the 
agency's  preliminary  rankings.  During 
this  30  day  period,  the  manufacturer 
may  also  request  a  meeting  with  the 
agency  to  discuss  those  objections. 

(5)  Each  of  the  agency's  preliminary 
rankings  of  the  14  highest  ranked  lines 
under  paragraph  (c)(3)  becomes  final  on 
October  15, 1985,  unless  a  request  for 
reconsideration  of  it  has  been  received 
in  accordance  with  paragraph  (c)(4)  of 
this  section.  If  such  a  request  has  been 
received,  the  agency  makes  its  final 
rankings  by  October  24, 1985,  and 
informs  the  manufacturer  by  letter  of 
those  rankings  and  its  response  to  the 
request  for  reconsideration. 

§  542.3    Procedures  for  selecting  pre- 
standard  low  theft  lines  with  a  majority  of 
major  parts  that  are  Interchangeable  with 
those  of  a  high  theft  line. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
manufacturers  and  the  NHTSA  to  follow 
in  the  determination  of  whether  any  pre- 
standard  lines  with  low  theft  rates  have 
major  parts  interchangeable  with  a 
majority  of  the  covered  major  parts  of  a 
line  with  an  actual  or  likely  high  theft 
rate. 

(b)  Application.  These  procedures 
apply  to: 

(1)  Each  manufacturer  that  produces — 


(i)  At  least  one  passenger  motor 
vehicle  line  that  has  been  or  will  be 
introduced  into  commerce  in  the  United 
States  before  [the  effective  date  of  the" 
standard.  49  CFR  Part  541]  and  that  has 
been  listed  in  Appendix  A  of  Part  541  of 
this  chapter  or  identified  by  the 
manufacturer  or  preliminarily 
determined  by  the  agency  to  be  a  high 
theft  line  under  §  542.1.  and 

(ii)  At  least  one  line  that  has  been  or 
will  be  introduced  into  commerce  in  the 
United  States  before  that  date  and  that 
is  below  the  median  theft  rate;  and 

(2)  Each  of  those  sub-median  rate 
lines. 

(c)  Procedures.  (1)  For  each  of  its  lines 
with  a  theft  rate  below  the  median  rate, 
each  manufacturer  identifies  how  many 
and  which  of  the  major  parts  of  that  line 
are  interchangeable  with  the  covered 
major  parts  of  any  other  of  its  lines  that 
has  been  listed  in  Appendix  A  of  Part 
541  of  this  chapter  or  identified  by  the 
manufacturer  or  preliminarily 
determined  by  the  agency  to  be  a  high 
theft  line  under  §  542.1. 

(2)  If  the  manufacturer  concludes  that 
one  or  more  lines  with  a  sub-median 
theft  rate  has  major  parts  that  are 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  a  high  theft  line, 
the  manufacturer  decides  whether  all 
the  vehicles  of  those  lines  with  sub- 
median  theft  rates  and  interchangeable 
parts  account  for  more  than  90  percent 
of  the  total  annual  production  of  all  of 
the  manufacturer's  lines  with  those 
interchangeable  parts. 

(3)  The  manufacturer  submits  its 
identifications  and  conclusions  made 
under  paragraphs  (c)  (1)  and  (2)  of  this 
section,  together  with  the  facts  and  data 
underlying  those  identifications  and 
conclusions,  to  NHTSA  by  September  3. 
1985. 

(4)  Within  30  days  after  its  receipt  of 
the  manufacturer's  submission  under 
paragraph  (c)(3)  of  this  section,  or  by 
August  24. 1985.  whichever  is  sooner, 
the  agency  considers  that  submission,  if 
any,  and  independently  makes,  on  a 
preliminary  basis,  the  determinations  of 
those  lines  with  sub-median  theft  rates 
which  should  or  should  not  be  subject  to 
§  541.5  of  this  chapter.  NHTSA  informs 
the  manufacturer  by  letter  of  those 
determinations,  together  with  the  bases 
for  the  determinations,  including  the 
factual  information  considered  by  the  ' 
agency. 

(5)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(4)  of  this  section.  The 
manufacturer  must  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (c)(4} 
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informing  it  of  the  agency's  preliminary 
determinations.  The  request  must 
include  the  facts  and  arguments 
underlying  the  manufacturer's 
objections  to  the  agency's  preliminary 
determinations.  During  this  30  day 
period,  the  manufacturer  may  also 
request  a  meeting  with  the  agency  to 
discuss  those  objections. 

(6)  Each  of  the  agency's  preliminary 
determinations  under  paragraph  (c)(4) 
becomes  final  on  October  15, 1985, 
unless  a  request  for  reconsideration  of  it 
has  been  received  in  accordance  with 
paragraph  (c)(5)  of  this  section.  If  such  a 
request  has  been  received,  the  agency 
makes  it  final  determinations  by 
October  24, 1985,  and  informs  the 
manufacturer  by  letter  of  those 
determinations  and  its  response  to  the 
request  for  reconsideration. 

§  542.4    Procedures  for  selecting  post- 
standard  new  lines  that  are  Nicely  to  have 
high  theft  rates. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
manufacturers  and  NHTSA  to  follow  in 
the  determination  of  whether  any  post- 
standard  line  is  likely  to  have  a  theft 
rate  above  the  median  rate. 

(b)  Application.  These  procedures 
apply  to  each  manufacturer  which  plans 
to  introduce  a  new  line  into  commerce 
in  the  United  States  on  or  after  (the 
effective  date  of  the  standard,  49  CFR 
Part  541].  and  to  each  of  those  lines. 

(c)  Procedures.  (1)  Each  manufacturer 
uses  the  criteria  in  Appendix  C  of  Part 
541  of  this  chapter  to  evaluate  each  new 
line  and  to  conclude  whether  the 
manufacturer  believes  that  new  Ime  is 
likely  to  have  a  theft  rate  exceeding  the 
median  theft  rate. 

(2)  The  manufacturer  submits  its 
evaluations  and  conclusions  made  under 
paragraph  (c)(1)  of  this  section,  together 
with  the  factual  information  underlying 
those  evaluations  and  conclusions,  to 
the  NHTSA  not  more  than  24  months 
before  the  introduction  of  each  new  line 
and  not  less  than  18  months  before  that 
date  for  new  lines  to  be  introduced  in 
the  1988  or  subsequent  model  years.  For 
new  lines  to  be  introduced  in  the  1987 
model  year,  the  manufacturer  makes  this 
submission  not  later  than  October  1. 
1985.  The  manufacturer  may  request  a 
meeting  with  the  agency  during  this 
period  to  further  explain  the  bases  for 
its  evaluations  and  conclusions. 

(3)  Within  30  days  after  its  receipt  of 
the  manufacturer's  submission  under 
paragraph  (c)(2)  of  this  section,  or  not 
later  than  December  31, 1985.  in  the  case 
of  new  lines  introduced  in  the  1987 


model  year,  and  within  90  days  after  its 
receipt  of  the  manufacturer's  submission 
under  paragraph  (a)(2)  of  this  section,  or 
not  later  than  15  months  before  the 
introduction  of  each  new  line,  in  the 
case  of  new  lines  to  be  introduced  in  the 
1988  or  subsequent  model  years, 
whichever  is  sooner,  the  agency 
considers  that  submission,  if  any, 
independently  evaluates  each  new  line 
using  the  criteria  in  Appendix  C  of  Part 
541  of  this  chapter  and,  on  a  preliminary 
basis,  determines  whether  the  new  line 
should  or  should  not  be  subject  to 
§  541.5  of  this  chapter.  NHTSA  informs 
the  manufacturer  by  letter  of  the 
agency's  evaluations  and 
determinatioils,  together  with  the  factual 
information  considered  by  the  agency  in 
making  them. 

(4)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(3)  of  this  section.  The 
manufacturer  must  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (c)(3) 
informing  it  of  the  agency's  evaluations 
and  preliminary  determinations.  The 
request  must  include  the  facts  and 
arguments  underlying  the 
manufacturer's  objections  to  the 
agency's  preliminary  determinations. 
During  this  30  day  period,  the 
manufacturer  may  also  request  a 
meeting  with  the  agency  to  discuss  those 
objections. 

(5)  Each  of  the  agency's  preliminary 
determinations  under  paragraph  (c)(3) 
becomes  final  45  days  after  the  agency 
sends  the  letter  specified  in  paragraph 
(c)(3)  unless  a  request  for 
reconsideration  of  it  has  been  received 
in  accordance  with  paragraph  (c)(4)  of 
this  section.  If  such  a  request  has  been 
received,  the  agency  makes  its  final 
determinations  within  30  days  of  its 
receipt  of  the  request  for  the  1987  model 
year  and  within  60  days  of  its  receipt  of 
the  request  for  the  1988  and  subsequent 
model  years.  NHTSA  informs  the 
manufacturer  by  letter  of  those 
determinations  and  its  response  to  the 
request  for  reconsideration. 

§  542.5    Procedures  for  selecting  post- 
standard,  low  theft,  new  lines  with  a 
majority  of  major  parts  interchangeable 
with  those  of  a  high  theft  line. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
manufacturers  and  the  NHTSA  to  follow 
in  the  determinations  of  whether  any 
post-standard  lines  that  will  be  likely  to 
have  a  low  theft  rate  have  major  parts 


interchangeable  with  a  majority  of  the 
covered  major  parts  of  a  line  having  or 
likely  to  have  a  high  theft  rate. 

(b)  Application.  These  procedures 
apply  to: 

(1)  Each  manufacturer  that  produces — 
(i)  At  least  one  passenger  motor 

vehicle  line  that  has  been  or  will  be 
introduced  into  commerce  in  the  United 
States  and  that  has  been  listed  in 
Appendix  A  of  Part  541  of  this  chapter 
or  has  been  identified  by  the 
manufacturer  or  preliminarily  or  finally 
determined  by  NHTSA  to  be  a  high  theft 
line  under  §  542.1  or  {  542.4.  and 

(b)  At  least  one  line  that  will  be 
introduced  into  commerce  in  the  United 
States  on  or  after  the  [effective  date  of 
the  standard,  49  CFR  Part  541]  and  that 
the  manufacturer  identifies  as  likely  to 
have  a  theft  rate  below  the  median  theft 
rate;  and 

(2)  Each  of  those  likely  sub-median 
rate  lines. 

(c)  Procedures.  (1)  For  each  new  line 
that  a  manufacturer  identifies  under 
Appendix  G  as  likely  to  have  a  theft  rate 
below  the  median  rate,  the  manufacturer 
identifies  how  many  and  which  of  the 
major  parts  of  that  line  will  be 
interchangeable  with  the  covered  mayor 
parts  of  any  other  of  its  lines  that  has 
been  listed  in  Appendix  A  of  Part  541  of 
this  chapter  or  identified  by  the 
manufacturer  or  preliminarily  o^uially 
determined  by  the  agency  to  b^Tni^ 
theft  line  under  §  542.1  or  S  542.4. 

(2)  If  the  manufacturer  concludes  that 
a  new  line  with  a  likely  sub-median 
theft  rate  will  have  major  parts  that  are 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  a  high  theft  line, 
the  manufacturer  determines  whether  all 
the  vehicles  of  those  lines  with  likely 
sub-median  theft  rates  and 
interchangeable  parts  will  account  for 
more  than  90%  of  the  total  annual 
production  of  all  of  the  manufacturer's 
lines  with  those  interchangeable  parts. 

(3)  The  manufacturer  submits  its 
evaluations  and  identifications  made 
under  paragraphs  (c)  (1)  and  (2)  of  this 
section,  together  with  the  factual 
information  underlying  those 
evaluations  and  identifications,  to 
NHTSA  not  more  than  24  months  before 
introduction  of  the  new  line  and  not  less 
than  18  months  before  that  date  for  new 
lines  to  be  introduced  in  the  1988  or 
subsequent  model  years.  For  new  lines 
to  be  introduced  in  the  1987  model  year, 
the  manufacturer  makes  this  submission 
not  later  than  October  1, 1985.  During 
this  period,  the  manufacturer  may 
request  a  meeting  with  the  agency  to 
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further  explain  the  bases  for  its 
evaluations  and  conclusions. 

(4)  Within  30  days  after  its  receipt  di 
the  manufacturer's  submission  under 
paragraph  (c)(3)  of  this  section,  or  not 
later  than  December  31, 1985,  in  the  case 
of  new  lines  to  be  introduced  in  the  1987 
model  year,  and  within  90  days  after  its 
receipt  of  the  manufacturer's  submission 
under  paragraph  (cj(2)  of  this  section,  or 
not  later  than  15  months  before  the 
introduction  of  each  new  line,  in  the 
case  of  new  lines  to  be  introduced  in  the 
1988  or  subsequent  model  years, 
whichever  is  sooner,  the  agency 
considers  that  submission,  if  any,  and 
independently  makes,  on  ^preliminary 
basis,  the  determinations  of  those  lines 
with  likely  sub-median  theft  rates  which 
should  or  should  not  be  subject  to 

S  541.5  of  this  chapter.  NHTSA  informs 
the  manufacturer  by  letter  of  the 
agency's  preliminary  determinations, 
together  with  the  faqtual  information 
considered  by  the  agency  in  making 
them. 

(5)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(4]  of  this  section.  The 
manufacturer  must  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (c)(4) 
informing  it  of  the  agency's  preliminary 
determinations.  The  request  must 
include  the  facts  and  arguments 
underlying  the  manufacturer's 
objections  to  the  agency's  preliminary 
determinations.  During  this  30  day 
period,  the  manufacturer  may  also 
request  a  meeting  with  the  agency  to 
discuss  those  objections. 

(6)  Each  of  the  agency's  preliminary 
determinations  made  under  paragraph 
(c)(4)  becomes  final  45  days  after  the 
agency  sends  the  letter  specified  in  that 
paragraph  unless  a  request  for 
reconsideration  of  it  has  been  received 
in  accordance  with  paragraph  (c)(5)  of 
this  section.  If  such  a  request  has  been 
received,  the  agency  makes  it  Final 
determinations  within  30  days  of  its 
receipt  of  the  request  for  the  1987  model 
year  and  within  60  days  of  its  receipt  of 
the  request  for  the  1988  and  subsequent 
model  years.  NHTSA  informs  the 
manufacturer  by  letter  of  those 
determinations  and  its  response  to  the 
request  for  reconsideration. 

Issued  on  August  21. 1985. 
Diane  K.  Steed, 

Administrator. 

(FR  Doc.  85-20445  Filed  8-2^-85;  4:30  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 
IDocket  No.  50S87-5133] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  the  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  a  final  rule  to 
implement  conservation  and 
management  measures  as  prescribed  in 
Amendment  I  (amendment)  to  the 
Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  the  South  Atlantic  (FMP). 
This  final  rule  provides  for  measures 
designed  (1)  to  maintain  more 
effectively  the  landings  and  productivity 
of  each  user  group  to  the  maximum 
extent  possible;  (2)  to  restore  the 
overfished  stock  of  Gulf  king  mackerel: 
and  (3)  to  prevent  overfishing  of  king 
and  Spanish  mackerel,  and  cobia.  The 
intended  e^ect  is  to  rebuild  and 
maintain  all  stocks  at  a  maximum 
sustainable  yield  (MSY)  level. 
EFFECTIVE  DATE:  September  22, 1985. 
addresses:  Copies  of  the  final 
supplemental  regulatory  impact  review/ 
regulatory  flexibility  analysis  are 
available  from  Donald  W.  Ceagan, 
Southeast  Region.  National  Marine 
Fisheries  Service,  9450  Koger  Boulevard. 
St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Geagan,  813-893-3722. 
SUPPLEMENTARY  INFORMATKMft  The 

Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator), 
approved  the  Fishery  Management  Plan 
for  Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  the  South 
Atlantic  (FMP)  on  April  1. 1982,  and  the 
Secretary  of  Commerce  (Secretary) 
implemented  final  regulations  on 
Feboiary  4. 1983  (48  FR  5272),  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  as 
amended  (Magnuson  Act).  This  final 
rule  implements  the  amendment  to  the 
FMP  which  was  prepared  jointly  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils).  The  FMP  manages  the 
coastal  migratory  pelagic  fishery 
throughout  the  fishery  conservation 
zone  (FCZ)  off  the  South  Atlantic 
coastal  states  from  the  Virginia-North 
Carolina  border  south  and  through  the 
Gulf  of  Mexico  to  the  Texas-Mexico 
border.  The  rule  applies  only  to  this 
area.  The  management  unit  for  the  FMP 


consists  of  Spanish  mackerel,  king 
mackerel,  and  cobia.  Dolphin,  bluefish 
(Gulf  of  Mexico  only),  little  tunny  and 
cero  mackerel  are  minor  species  in  the 
fishery,  and  data  collection 
requirements  of  the  FMP  apply  only  to 
these  seven  species.  The  preamble  to 
the  proposed  rulemaking  for  the 
amendment  contained  a  description  of 
recent  data  and  analyses  which  indicate 
there  are  two  migratory  groups  of  king 
mackerel  and  that  these  should  be 
treated  as  separate  stocks  for 
management  purposes.  In  addition, 
allocations  by  user  groups,  quotas,  bag 
limits,  statistical  reporting,  optimum 
yield,  and  a  flexible  management  system 
were  discussed  in  detail.  These 
discussions  are  not  repeated  here. 

Comments  and  Responsss 

Forty-five  comments  on  the  proposed 
rule  were  received  from  18  commenters. 
Commenters  included  State  marine 
resource  agencies,  commercial  fishing 
organizations,  the  Gulf  and  South 
Atlantic  Fishery  Management  Councils, 
a  recreational  fishing  organization,  and 
fishermen. 

Inconsistency  With  National  Standards 

A  recreational  fishing  organization 
stated  that  the  objective  of  stabilizing 
yield  at  MSY  inconsistent  with  national 
standard  1.  NOAA  does  not  agree.  The 
long-term  goal  of  optimum  yield  is  to 
achieve  MSY  as  is  stated  in  the 
definition  of  the  word  "optimum"  in  the 
Magnuson  Act  (section  3(XVIII)(B))  and 
to  prevent  overfishing,  which  is  the 
primary  objective  of  national  standard 
1.  Therefore,  no  change  is  made  in  the 
final  rule. 

The  same  recreational  fishing 
organization  stated  that  the  rule  is 
inconsistent  with  national  standard  2 
because  the  best  scientific  information 
available  was  not  used.  NOAA  does  not 
agree.  All  of  the  best  scientific 
information  available,  including  the 
catch  records  identified  by  the 
organization,  was  factored  into  the 
scientific  assessments.  Therefore,  no 
change  is  made  in  the  final  rule. 

This  recreational  fishing  organization 
also  stated  that  the  rule  is  inconsistent 
with  national  standard  4  because  of  the 
differences  in  catch  reduction  among 
user  groups.  NOAA  does  not  agree.  The 
percentage  reduction  in  the  commercial 
catch  is  smaller  than  the  recreational 
reduction  because  the  Councils  took  into 
account  the  sale  of  king  mackerel  by 
recreational  fishermen  and  thus 
transferred  2  percent  of  the  recreational 
allocation  to  the  commercial  quota. 
Therefore,  no  change  is  made  in  the 
final  rule. 
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The  same  recreational  fishing 
organization  stated  that  the  rule 
deprives  the  Secretary  of  Commerce 
from  approving  or  rejecting  Council 
plans.  NOAA  does  not  agree.  The 
Secretary  has  delegated  authority  to  the 
Regional  Director  to  serve  as  his 
designee  therefore  the  Secretary  is  not 
'  denied  access  to  the  approval  process. 
In  addition,  the  Regional  Director  may 
not  act  arbitrarily  if  he  should  deem  it 
appropriate  to  reject  the  Council's 
recommendations  made  under  §  642.27. 
To  reject  a  recommendation,  the 
Regional  Director  must  fmd  that  the 
recommendation  is  inconsistent  with  the 
objectives  of  the  FMP,  the  Magnuson 
Act  or  other  applicable  law.  Further,  the 
rejection  must  be  supported  in  writing. 
Paragraph  S  642.27(d)  has  been  modified 
to  clarify  this  requirement. 

Boundaries  for  King  Mackerel  Stocks 

A  commercial  fishermen's  non-profit 
corporation  requested  that  the  winter 
boundary  between  the  Gulf  and  Atlantic 
king  mackerel  stocks  be  moved  to  the 
Volusia/Brevard  County,  Florida  line 
and  one  individual  recommended  a 
move  to  Cape  Canaveral.  The  Volusia/ 
Flager  County,  Florida  line  was 
established  based  on  the  best  tagging 
and  stock  assessment  data  available. 
NOAA  is  currently  conducting 
additional  tagging  studies  to  better 
determine  distribution  of  the  two  stocks 
of  king  mackerel.  Therefore,  NOAA  is 
implementing  the  Volusia/Flager 
location  for  the  line  of  separation  in  the 
final  rule  until  new  data  indicate  that 
the  issue  should  be  readdressed  by  the 
councils. 

Quotas  and  Allocations 

A  recreational  fishing  organization 
stated  that  the  number  of  fish  killed  and 
lost  by  purse  seine  operations  should  be 
counted  against  the  commercial  quota. 
NOAA  points  out  that  the  amendment 
establishes  a  quota  for  purse  seines  for 
the  purpose  of  studying  the  impacts.  The 
study  will  be  completed  on  April  30, 
1986.  Once  the  study  results  are 
available  the  Councils  will  readdress 
the  purse  seine  issue. 

A  major  fishery  organization  and  a 
conunercial  non-profit  corporation 
commented  that  the  division  of  the 
commercial  quota  between  Florida 
commercial  fishermen  and  Louisiana 
commercial  fishermen  is  unfair.  A 
member  of  the  Florida  Marine  Fisheries 
Commission  expressed  concern  with  the 
allocation  between  Louisiana  and 
Florida  fishermen  but  in  general  agreed 
with  it.  NOAA  shares  this  concern  and 
agrees  that  from  a  historical  perspective 
Florida  fishermen  will  suffer  a  greater 
percentage  of  the  reduced  catch. 


Nevertheless,  NOAA  believes  it  is  the 
Council's  prerogative  to  distribute  the 
allocations  so  that  one  geographical 
area  does  not  take  a  disproportionate 
^are  of  the  catch.  It  should  also  be 
noted  that  the  western  geographical 
area  includes  Alabama,  Mississippi  and 
Texas  in  addition  to  Louisiana.  From  the 
perspective  that  Florida  will  get  69 
percent  of  the  allocation  and  the 
western  area  31  percent,  the  allocation 
does  not  appear  to  be  unfair  to  Florida 
fishermen.  "Therefore,  the  measure  is 
implemented  in  the  final  rule  as 
proposed. 

A  non-profit  commercial  fishing 
corporation  expressed  concern  over  the 
ratio  of  recreational  and  conunercial 
harvest  of  king  mackeral  and  requested 
that  this  be  monitored.  They  were 
primarily  concerned  with  the  sale  of 
recreationally  caught  fish  which  are 
counted  against  the  commercial  quota. 
The  harvest  of  both  groups  and  other 
issues  will  be  monitored  by  NMFS 
through  the  FMP's  permit  and  statistics 
programs.  Should  the  monitoring 
program  indicate  the  need  to  readdress 
the  allocations,  they  may  be  modified  by 
FMP  amendment.  Therefore,  NOAA  has 
made  no  change  in  the  final  rule. 

A  recreational  fishing  organization 
stated  the  rule  discriminates  against 
consumers  because  the  netfers  will  take 
such  large  quantities  in  a  short  period  of 
time  that  consumers  use  will  be 
restricted  to  frozen  products.  NOAA 
does  not  agree.  Netting  occurs  primarily 
in  the  winter  months  on  the  southeast 
coast  of  Florida.  The  amendment  will 
not  change  this  pattern.  Best  available 
data  shows  that  natters  take  about  44 
percent  of  the  commercial  catch,  yet 
only  15  percent  goes  to  the  frozen 
market.  No  change  is  made  in  the  final 
rule  because  there  is  no  evidence  that 
net  catches  will  increase  under  this 
amendment,  thus  the  amount  going  to 
the  freezer  should  not  increase. 

The  State  of  Florida  commented  that 
total  allowable  catch  (TAC)  for  Spanish 
mackerel  was  too  high  and,  along  with  a 
recreational  fishing  organization, 
commented  that  a  recent  assessment  by 
Florida's  Department  of  Natural 
Resoiut:es  shows  that  the  Spanish 
mackerel  stock  is  declining.  NOAA 
concludes  that  TAC  was  set  based  on 
the  best  scientific  information  available 
at  the  time  the  amendment  was 
prepared.  Any  necessary  changes  in 
TAC  based  on  more  recent  information 
can  be  made  under  provisions  set  forth 
in  §  642.27  of  the  rule. 

The  State  of  Florida  further 
commented  that  the  TAC  for  king 
mackerel  should  be  near  11  million 
pounds.  NOAA  does  not  agree. 


Although  a  TAC  of  11  million  pounds 
would  rebuild  the  stock  more  quickly, 
the  Councils  chose  the  higher  range 
based  on  lessening  the  socio-economic 
impacts  while  simultaneously  protecting 
and  rebuilding  the  stock.  Therefore, 
TAC  is  set  as  proposed. 

A  recreational  fishing  organization 
stated  that  enforcement  costs  are  too 
low.  NOAA's  reassessment  of  the  costs 
showed  they  were  too  low.  Revised 
estimates  are  $60,000  if  the  States  adopt 
compatible  regulations.  Without 
compatible  State  regulations,  the 
regulations  would  be  extremely 
expensive  to  enforce. 

Closing  of  Fishing 

One  individual  recommended  a  two 
year  moratorium  on  commercial  and 
recreational  fishing  for  king  and  Spanislr 
mackerel.  Another  suggested  a  five  year 
moratorium  on  net  fishing.  One  sport 
fishing  association  and  four  individuals 
recommended  eliminating  fishing  with 
gill  nets  and  purse  seines  along  with  the 
use  of  spotter  planes.  The  State  of 
Florida  and  one  commerical  fishing 
organization  sugested  the  prohibition  of 
purse  seines.  The  State  of  Florida  also 
suggested  banning  the  use  of  roller  rigs 
and  deep  gill  nets  in  the  Spanish 
mackerel  fishery.  Two  commenters 
suggested  prohibiting  all  commerical 
fishing  for  king  mackerel.  While  data 
indicate  the  need  for  management  of  the 
mackerel  stocks,  there  is  no  justification 
for  implementing  such  severe  measures 
that  would  be  economically  devastating 
for  the  commerical  fishing  industry  or 
that  would  deny  recreational  fishermen 
access  to  the  resource. 

Information  is  being  gathered  on  purse 
seines  through  the  use  of  observers 
authorized  under  the  FMP.  This  study 
will  terminate  in  the  spring  of  1986. 
When  the  study  data  as  well  as 
information  from  other  studies  become 
available  necessary  modification  to  the 
FMP  will  be  considered.  However, 
because  of  the  lack  of  justification 
NOAA  is  not  implementing  the 
commenters'  recommendations  in  the 
final  rule. 

Bag  Limit 

A  suggestion  was  received  fitim  one 
individual  recommending  a  change  of 
the  king  mackerel  bag  limit  of  two  fish 
per  person  per  trip  to  two  fish  per 
person  per  day.  This  requirement  was 
considered  but  abandoned  since  it  is 
impossible  to  enforce  bag  limits  on  a 
daily  basis  because  of  the  question  of 
when  a  fishing  day  starts  or  ends. 
Therefore,  NOAA  has  made  no  change 
in  the  "per  trip"  requirements. 
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One  commenter  expressed  concern  for 
king  mackerel  caught  and  released  after 
ci  bag  limit  is  taken.  He  was  concerned 
with  the  possible  damaging  effects  of 
some  types  of  hooks  and  caught  fish 
being  susceptible  to  predators  due  to 
exhaustion.  NOAA  is  aware  of  the 
potential  for  these  problems,  however,  il 
is  also  the  intent  of  the  measure  to 
discourage  Fishermen  from  continuing  to 
fish  in  areas  where  mackerel  are 
abundant  and/or  modify  their  gear  after 
they  have  taken  their  limit.  Therefore, 
NOAA  has  made  no  change  in  the  Final 
rule. 

One  commenter  suggested  a  bag  limit 
of  5  fish  because  fishermen  were  going 
to  continue  fishing  after  catching  2  fish 
and  the  caught  fish  would  die  anyway 
due  to  exhaustion  and  hook  damage. 
NOAA  does  not  agree  with  an  increase 
m  bag  limits  because  the  best  scientific 
information  available  suggests  a  2  fish 
bag  limit  is  necessary  to  rebuild  the 
stock.  As  previously  mentioned  the 
intent  of  this  measure  is  to  discourage 
fishing  after  the  bag  limit  is  reached  so 
that  fish  are  not  unnecessarily  killed. 
Therefore,  the  two  fish  per  person  per 
trip  is  implemented  as  proposed. 

Equitable  Treatment  for  Commercial 
and  Recreational  Fishermen 

One  individual  questioned  whether 
restrictions  were  being  implemented  for 
commercial  fishing.  The  final  rule 
contains  the  following  measures  which 
direcUy  affect  commercial  fishing  for 
king  mackerel:  (1)  Requirement  of  a 
permit  {Gulf  only),  (2)  reporting 
requirements,  (3)  identification 
requirements  for  a  vessel.  (4)  annual 
allocations  (including  a  purse  seine 
quota),  and  (5)  size  limits  for  Spanish 
mackerel  and  cobia.  No  changes  have 
been  made  in  these  measures  in  the  final 
rule  as  the  result  of  this  comment. 

A  major  fishery  organization 
commented  that  the  variable  allocation 
formula  will  guarantee  that  the 
recreational  sector  will  get  increasingly 
more  of  future  allocations  while  the 
commercial  sector  will  get  less. 
Conversely,  a  recreational  organization 
commented  that  the  future  allocation 
formula  discriminated  against 
recreational  fishermen.  NOAA  agrees 
that  the  allocation  formula  does  not 
provide  fair  and  equitable  treatment 
among  user  groups  and  is  therefore 
inconsistent  with  national  standard  4. 
The  formula  for  modification  of  future 
allocations  has  been  disapproved  and 
the  allocations  are  fixed  in  the  final  rule 
for  both  migratory  groups  at  the  ratios 
set  forth  in  the  amendment  for  the  first' 
year.  Future  changes  in  allocations  may 
be  made  only  by  plan  amendment. 


A  member  of  the  Florida  Marine 
Fisheries  Commission  agreed  with  the 
charterboat  bag  limit.  A  major  fishing 
association  commented  that  charterboat 
captains  will  suffer  more  economic  loss 
than  anyone  else.  NOAA  shares  this 
concern  and  agrees  that  from  a 
perspective  of  vessel  catches, 
charterboat  catches  will  be  reduced  by  a 
larger  percentage  than  private  boats. 
However,  from  a  perspective  of 
individual  fishermen,  anglers  aboard 
charterboats  are  entitled  to  3  fish  per 
trip  (excluding  captain  and  crew)  which 
is  an  advantage  over  anglers  on  private 
boats.  While  this  may  be  viewed  as 
unfair  from  the  perspective  of  the 
anglers  aboard  private  boats,  NOAA 
believes  this  is  an  appropriate  socio- 
economic consideration  given  the 
importance  of  the  charterboat  industry 
to  coastal  economies.  Therefore,  this 
measure  is  implemented  as  proposed. 

Fishing  Permits 

One  cximmenter  questioned  the 
fairness  of  the  requirement  that  at  least 
ten  percent  of  an  individual's  income 
must  be  from  fishing  during  the 
preceding  year  in  order  to  qualify  for  a 
permit.  He  was  concerned  that  retired 
persons  on  pensions  and/or  social 
security  would  be  denied  a  permit 
because  their  income  from  commercial 
fishing  would  be  less  than  10  percent  of 
their  total  income.  The  criteria  for  this 
requirement  states  "that  at  least  10 
percent  of  his  or  her  earned  income 
(§  642.4(b)(6))  was  derived  from 
commercial  fishing".  The  reference  to 
"earned  income"  excludes  income  from 
pensions  and/or  social  security  in 
making  the  determination  of  id  percent. 
Therefore  NOAA  has  made  no  change 
to  this  requirement  in  the  final  rule. 

One  commenter  recommended  a  2- 
year  moratorium  on  fishing  followed  by 
a  requirement  for  permits  for  which  a 
fee  would  be  charged.  He  suggested 
these  monies  be  used  for  enforcement 
purposes.  The  Magnuson  Act  prohibits 
charging  fees  for  permits  in  excess  of  the 
administrative  costs  of  issuing  the 
permit.  The  $10  charge  at  §  642.4(e)  is 
based  upon  administrative  cost 
estimates  from  States  that  issue  and 
charge  for  licenses  or  permits.  Because 
of  this  limitation  NOAA  may  not  collect 
funds  for  enforcement  purposes,  and 
therefore  no  change  is  made  in  the  final 
rule. 

The  South  Atlantic  and  Gulf  of 
Mexico  Fishery  Management  Councils 
recommended  that  S  642.4(b)(6)  be 
revised  to  state  that  earned  income  was 
derived  from  commercial  fishing  during 
the  previous  calendar  year  rather  than 
the  3  preceding  years  as  published  in  the 
proposed  rule.  NOAA  concurs  with  this 


recommendation  since  the  3-year 
requirement  was  published  in  error.  The 
final  rule  is  revised  to  reflect  this 
change. 

The  South  Adantic  Fishery 
Management  Council  (SAFMC)  stated  it 
did  not  approve  assessing  a  fee  for  any 
permit  under  S  642.4(e).  No  change  has 
been  made  in  the  final  rule  because  the 
SAFMC  approved  the  amendment  which 
allows  for  an  administrative  fee  up  to 
$10.  NMFS.  however,  does  not  plan  to 
charge  a  fee  during  the  initial  years  of 
the  amendment. 

Owners  or  operators  of  commercial 
vessels  fishing  for  Gulf  migratory  group 
king  mackerel  are  required  to  have 
aboard  the  vessels  a  permit  issued 
under  §  642.4  during  the  initial  fishing 
season  for  that  group  (September  22, 
1985  through  June  30. 1986).  Applications 
for  permits  will  be  accepted  by  the 
Regional  Director  through  November  29. 
1985. 

Mandatory  Reporting 

The  Texas  Parks  and  Wildlife 
Department  objected  to  mandatory 
reporting  by  recreational  fishermen.  The 
mandatory  reporting  requirements  for 
private  recreational  fishing  vessels  have 
been  placed  in  reserve  and  will  not  be 
implemented  until  NMFS  Southeast 
Fisheries  Center  determines  the  exact 
data  requirements  and  develops  a 
system  to  collect  the  data.  Data  being 
collected  by  the  State  of  Texas  will  be 
considered  in  that  determination. 

Approval/Disapproval  of  the 
Amendment 

A  Florida  sportsfishing  club  favored 
approval  of  the  amendment  with  no 
changes.  A  major  fishing  organization 
recommended  rejecting  the  amendment 
and  implementing  emergency 
regulations  because  of  discrimination 
against  commercial  fishermen.  NOAA 
does  not  agree  because,  except  for  the 
variable  allocation  formula  which  was 
disapproved,  the  amendment  contains 
measures  that  are  necessary  to  protect 
and  rebuild  the  stock  and 
simultaneously  ensure  fair  and  equitable 
treatment  for  all  user  groups.  Emergency 
regulations  would  be  effective  for  only 
90  days  with  possible  extension  to  180 
days.  This  would  not  be  sufficient  time 
to  protect  adequately  the  stocks  since 
the  emergency  regulations  would  expi(« 
at  the  height  of  the  fishing  seasoa 
Therefore.  NOAA  implements  the  FMP 
amendment,  with  the  exception  of  the 
variable  allocation  program. 


Federal  Register  /  Vol.  50.  No.  167  /  Wednesday.  August  28.  1985  /  Rules  and  Regulations 


34S43 


Changes  From  the  Proposed  Rule 
Section  642.4 

Paragraph  (a)  was  revised  hy  adding 
the  words  "unless  they  will  charter  only 
in  the  Atlantic  migratory  group  area."  to 
clarify  that  a  charter  vessel  which  fishes 
in  an  area  occupied  by  the  Gulf  group 
does  not  qualify  for  a  permit. 

In  response  to  the  Councils' 
recommendation  and  because  of  an 
error  the  time  period  required  for 
qualifying  for  a  permit  is  changed  from 
three  years  to  one  year  in  paragraph 
(b)(6). 

A  new  paragraph  titled  (j)  Alteration. 
is  added. 

A  new  paragraph  titled  (k) 
Replacement,  is  added. 

Section  642.5 

Paragraph  (d)  Recreational  fishing 
vessels  is  reserved  in  the  final  rule  until 
more  exact  information  is  required  than 
is  currently  obtained  under  the  NMFS 
Marine  Recreational  Fishery  Statistics 
Sur\'ey. 

Section  64Z7 

In  the  final  rule  paragraph  (13)  is 
deleted  to  eliminate  duplication  with 
paragraph  (22).  Paragraphs  (14)  through 
(27)  are  renumbered  (13)  through  (26). 

Section  642.27 

In  paragraphs  (c)  and  (d)  the  word 
"regulations"  is  removed  and  the  words 
"draft  notice  action"  inserted  for 
clarification. 

in  paragraph  (d)  the  wording  "written 
reasons  will  be  provided  to  the  Councils 
for  the  rejection  and"  is  inserted 
between  the  words  "recommendations, 
existing"  for  clarification. 

The  allocation  formula  in  the 
proposed  rule  has  been  disapproved  by 
NOAA,  therefore,  paragraph  (f)(3]  is 
deleted  from  the  final  rule  and  former 
paragraph  (f)(4)  in  renumbered  (0(3). 

Section  642.28 

In  paragraph  (a)(1)  the  words  "captain 
and"  are  inserted  between  the  words 
"vessel  crew"  in  two  places  for 
clarification  of  FMP  intent. 

Classification 

The  Regional  Director  determined  that 
the  amendment  is  necessary  for  the 
conservation  and  management  of  the 
coastal  migratory  pelagic  resources  of 
the  Gulf  of  Mexico  and  the  South 
Atlantic,  and  that  it  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
law  except  for  the  variable  allocation 
formula. 

The  Councils  prepared  a  final 
supplemental  environmental  impact 
statement  for  this  amendment  that  was 


filed  on  August  2. 1985.  with  the 
Environmental  Protection  Agency. 

The  NOAA  Administrator  determined 
that  this  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  Summary 
published  at  SO  FR  24244,  June  10. 1985. 
However,  the  enforcement  costs  in  the 
Summary  are  revised  from  the  estimate 
of  $40,000  with  comparable  State 
regulations  and  $64,000  without  such 
regulations  to  $60,000  with  State 
regulations  and  being  extremely  costly 
without  comparable  regulations. 

The  Councils  prepared  a  final 
regulatory  flexibility  analysis  which 
describes  the  effects  this  rule  will  have 
on  small  entities.  A  copy  of  this  analysis 
may  be  obtained  from  the  address  listed 
above. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  Tlie 
collection  of  this  information,  except  for 
recreational  fishermen,  has  been 
approved  by  the  Office  of  Management 
and  Budget.  OMB  control  numbers  0646- 
0097.  -0016.  and  -0159.  When  mandatory 
reporting  by  selected  recreational 
fisherman  is  required,  an  additional 
request  will  be  submitted  to  OMB. 

The  Councils  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  North 
Carolina.  South  Carolina.  Florida. 
Alabama.  Mississippi,  and  Louisiana. 
This  determination  was  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  22. 1985. 

Carmen ).  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management  National  Marine 
Fisheries  Ser\'ices. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  Part  642  is  amended  as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  THE  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  Part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  el  seq. 

2.  In  Part  642.  the  Table  of  Contents  is 
amended  by  revising  the  headings  for 

§  642.5  from  "Recordkeeping  and 
reporting  requirements  [Reserved]"  to 
read  "Reporting  requirements",  and  for 
§642.6  from  "Vessel  identification 


(Reserved]"  to  "Vessel  identification" 
and  by  adding  under  Subpart  B  three 
new  section  designations  to  read  as 
follows: 

Subpart  B — Management 

St-c 


(^12.27    Stock  assessment  procedures. 

642.28  Ba^  and  possession  limits. 

642.29  Area  and  Ume  separation. 

3.  Section  642.2  is  amended  by  adding 
the  words  ".  or  designee"  to  the  end  of 
the  definition  for  Center  Director,  by 
changing  the  phase  "U.S.  har\'e8ted  fi«h" 
to  "U.S.-har\'e8ted  fish"  throughout  Part 
642.  and  adding  in  alphabetical  order 
the  new  definitions  "Acceptable 
biological  catch".  -Allocation".  "Charter 
Vessel".  "Migratory  group".  "Species". 
"Statistical  area".  'Total  allowable 
catch".  'Total  length",  and  'Trip",  to 
read  as  follow^s: 

§642J    Definitions. 

*         •         *         •        • 

Acceptable  biological  catch  (ABCJ 
means  a  range  of  harvest  levels 
computed  from  stock  assessment 
parameters  that  sets  forth  the  levels  of 
harvest  which  can  be  taken  from  a  stock 
or  migratory  group  while  maintaining 
the  stock  at  or  near  maximum 
sustainable  >aeld.  ABC  may  vary  due  to 
fluctuating  recruitments  fluctuating 
abundance,  and  intensity  of  fishing 
effort. 

Allocation  means  that  portion  or 
percentage  of  the  total  allowable  catch 
of  a  stock  or  migratory  group  of  fish 
which  is  allocated  to  a  specific  user 
group  for  harvest  during  a  fishing  year. 
Harvest  levels  may  be  limited  to  an 
allocation  by  specifying  harvest  quotas 
or  by  specifying  nonquota  restrictioiis 
such  as  bag  limits,  etc. 


Charter  vessel  (includes  headboats) 
means  a  boat  or  vessel  whose  captain  or 
operator  is  licensed  by  the  U.S.  Coast 
Guard  to  carry  paying  passengers  and 
whose  passengers  fish  for  a  fee. 

Charter  vessel  crew  means  those 
individuals,  including  the  licensed 
vessel  captain,  who  receive  monetary  or 
other  compensation  from  the  vessel 
owner  or  from  the  passengers  who  are 
engaged  in  fishing  from  the  vessel  as 
anglers. 
***** 

>     Migratory  group  means  a  group  of  fish 
that  may  or  may  not  be  a  separate 
genetic  stock  but  which  for  management 
purposes  may  be  treated  as  a  separate 
stock.  (See  Figure  2  and  i  642.29  for 
geographical  and  seasonal  boundaries 
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between  migratory  groups  of  king 
mackerel.) 

*  •        *        *        • 

Species  refers  to  the  specific  scientiFic 
name  for  each  fish  identified  under  the 
definition  of  coastal  migratory  pelagic 
fish. 

Statistical  area  means  one  or  more  of 
the  statistical  grids  depicted  in  Figure  3. 

Total  allowable  catch  (TAC)  means 
the  maximum  permissible  level  of 
annual  har\'est  specified  for  a  stock  or 
nugratory  group  after  consideration  of 
the  biological,  economic,  and  social 
factors  with  such  level  being  specified 
from  within  the  range  of  acceptable 
biological  catch. 

Total  length  means  the  distance  from 
the  tip  of  the  head  to  the  tip  of  the  tail 
(caudal  fin)  while  the  Hsh  is  laying  on  its 
side  normally  extended. 

Trip  means  a  fishing  trip  regardless  of 
number  of  days  duration  which  begins 
with  departure  from  a  dock,  berth, 
beach,  seawall,  or  ramp  and  which 
terminates  with  return  to  a  dock,  berth, 

beach,  seawall,  or  ramp. 

*  •        *        *        * 

4.  Section  642.4  is  revised  in  its 
entirety  to  read  as  follows: 

§642.4    Pcnnits  and  fM«. 

(a)  Applicability.  Chvners  or  operators 
of  fishing  vessels  which  fish  for  Gulf 
migratory  group  king  mackerel  under  the 
commercial  quotas  are  required  to 
obtain  an  annual  vessel  permit.  Owners 
or  operators  of  charter  vessels  and 
headboats  are  excluded  from  eligibility 
for  a  vessel  permit  unless  they  will 
charter  only  in  the  Atlantic  migratory 
•rroup  area. 

(b)  Application  for  permits.  An 
application  for  a  permit  must  be 
submitted  and  signed  by  the  owner  or 
operator  of  the  vessel.  The  application 
must  be  submitted  to  the  Regional 
Director  or  his  designee  within  60  days 
prior  to  July  1  of  each  year.  Owners  or 
operators  of  newly  registered  or 
documented  vessels  may  submit  an 
application  at  any  time  during  a  fishing 
year  provided  it  is  received  by  the 
Regional  Director  within  60  days  after 
registration  or  documentation.  In  cases 
of  demonstrated  hardship  the  Regional 
Director  may  accept  applications  at 
other  times.  Permit  applicants  must 
provide  the  following  information: 

(1)  Name,  mailing  address  including 
zip  code,  and  telephone  number  of  the 
owner  and  the  operator  of  the  vessel: 

(2)  Name  of  vessel; 

(3)  The  vessel's  official  number 

(4)  Home  port  or  principal  port  of 
landing,  gross  tonnage,  radio  call  sign 
and  length  of  vessel; 

(5)  Approximate  fish  hold  capacity  of 
the  vessel; 


(6)  A  sworn  statement  by  the  owner  or 
operator  certifying  that  at  least  10 
percent  of  his  or  her  earned  income  was 
derived  from  commercial  fishing  during 
the  proceeding  calendar  year  (January  1 
through  December  31),  and  that  the 
vessel  for  which  the  permit  is  intended 
will  not  be  operated  as  a  charter  vessel 
in  an  area  in  which  the  Gulf  migratory 
group  of  king  mackerel  is  occurring;  and 

(7)  Any  other  information  concerning 
vessel,  gear  characteristics  and  fishing 
area  requested  by  the  Regional  Director. 

(c)  Proof  of  certification.  The  Regional 
Director  or  his  designee  may  require  the 
applicant  to  provide  documentation 
supporting  the  sworn  statement  under 
paragraph  (b)(6)  before  a  permit  is 
issued  or  to  substantiate  why  such  a 
permit  should  not  be  revoked  under 
paragraph  (i). 

(d)  Issuance.  The  Regional  Director  or 
his  designee  will  issue  a  permit  to  the 
applicant  only  during  May  and  June  of 
each  year.  The  Regional  Director  will 
issue  permits  to  newly  registered  or 
documented  vessels,  or  cases  of 
demonstrated  hardship  at  other  times, 
as  found  at  paragraph  (b)  of  this  section. 
Until  the  permit  is  received,  fishermen 
must  comply  with  the  bag  limit  under 
§642.28. 

(e)  Fees.  A  fee  may  be  assessed  Sot 
any  permit  issued  under  this  section. 
The  cost  of  the  permit,  if  any,  will  be 
posted  on  the  application  from  and  will 
be  limited  to  the  administrative  cost  of 
issuing  the  permit  which  may  not  exceed 
SIO.OO. 

(f)  Duration.  A  permit  is  valid  only  for 
the  duration  of  the  year  for  which  it  is 
issued  (July  1 — June  30)  unless  revoked 
or  suspendefd  pursuant  to  Subpart  D  of 
15  CFR  Part  904. 

(g)  Transfer.  A  permit  issued  under 
this  section  is  not  transferable  or 
assignable  except  on  sale  of  the  vessel 
to  a  new  owner.  A  permit  is  valid  only 
for  the  fishing  vessel  for  which  it  is 
issued.  New  owners  purchasing  a 
permitted  vessel  to  fish  under  the  Gulf 
migratory  group  quota  must  comply  with 
the  provisions  of  paragraph  (b)  of  this 
section.  The  application  must  be 
accompanied  by  an  executed  (signed) 
bill  of  sale.  New  owners  who  have 
purchased  a  permitted  vessel  may  fish 
with  the  preceeding  owner's  permit  until 
a  new  permit  has  been  issued,  but  for  a 
period  not  to  exceed  60  days  from  date 
of  purchase. 

(h)  Display.  A  permit  issued  under 
this  section  must  be  carried  aboard  the 
fishing  vessel,  and  the  vessel  must  be 
identified  as  provided  for  in  S  642.6.  The 
operator  of  a  fishing  vessel  must  prssent 
the  permit  for  inspection  upon  request  of 
an  authorized  ofHcer. 


(i)  Sanctions.  Subpart  D  of  15  CFR 
Part  904  governs  the  imposition  of 
sanctions  against  a  permit  issued  under 
this  section. 

(j)  Alteration.  Any  permit  which  is 
altered,  erased,  or  mutilated  is  invalid. 

(k)  Replacement.  Replacement  permits 
may  be  issued.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0848-0097} 

5.  A  new  S  642.5  is  added  to  read  as 
follows: 

§  642.5    Reporting  rtquircnwnts. 

(a)  Commercial  vessel  owners  and 
operators.  Any  person  who  owns  or 
operates  a  fishing  vessel  that  fishes  fof 
or  lands  coastal  migratory  pelagic  fish 
for  sale,  trade,  or  barter,  or  that  fishes 
under  a  permit  required  in  {  642.4,  in  the 
Gulf  of  Mexico  FCZ  or  South  Atlantic 
FCZ  or  in  adjoining  State  waters,  and 
who  is  selected  to  report  must  provide 
the  following  information  regarding  any 
fishing  trip  to  the  Center  Director 

(1)  Name  or  official  number  of  vessel; 

(2)  Poundage  of  catch  of  any  coastal 
migratory  pelagic  fish  as  defined  by 
species; 

(3)  Depth  Hshed  and  information 
regarding  fishing  location  that  is  specific 
enough  to  enable  the  Center  Director  to 
ascertain  the  statistical  area  fished  (see 
Figure  3); 

(4)  Amount  and  person  to  whom  sold, 
bartered,  or  traded; 

(5)  Number,  size  and  type  of  gear;  and 

(6)  Period  (hours  or  days)  of  fishing. 

(b)  Charter  vessel  owners  and 
operators.  Any  person  who  owns  or 
operates  a  charter  vessel  that  fishes  for 
or  lands  coastal  migratory  pelagic  fish  in 
the  Gulf  of  Mexico  FCZ  or  South 
Atlantic  FCZ  or  adjoining  State  waters, 
and  who  is  selected  to  report  must 
maintain  a  daily  fishing  record  on  forms 
provided  by  the  Center  Director.  These 
forms  must  be  submitted  to  the  Center 
Director  weekly.  Information  to  be 
included  in  the  forms  must  include: 

(1)  Name  or  official  number  of  vessel; 

(2)  Operator's  Coast  Guard  license 
number; 

(3)  Date  of  trip; 

(4)  Number  of  fishermen  on  trip; 

(5)  Area  Hshed; 

(6)  Fishing  methods  and  type  of  gear; 

(7)  Hours  fished; 

(8)  Species  targeted;  and 

(9)  Number  and  estimated  weight  of 
fish  caught  by  species. 

(c)  Dealers  and  processors.  Any 
person  who  receives  coastal  migratory 
pelagic  fish  or  parts  thereof  by  way  of 
purchase,  barter,  trade,  or  sale  from  a 
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fishing  vessel  or  person  that  Bshes  for. 
or  lands  said  fish,  or  parts  thereof  in  the 
Gulf  of  Mexico  FCZ  or  South  Atlantic 
FCZ  or  in  adjoining  State  waters,  and 
who  is  selected  to  report  mirst  provide 
the  following  information  to  the  Center 
Director  at  monthly  intervals,  or  more 
frequently  if  requested,  and  on  forms 
provided  by  the  Center  Director: 

(1)  Dealers  or  processors  name  and 
address; 

(2)  County  where  fish  were  landed; 

(3)  Total  poundage  of  each  species 
received  during  that  month,  or  other 
requested  interval; 

(4)  Average  monthly  price  paid  for 
each  species;  and 

(5)  Proportion  of  total  poundage 
landed  by  each  gear  type. 

(dj  Recreational  fishing  vessels. 
(Reserved] 

(e)  Any  owner  or  operator  of 
commercial,  charter,  or  recreational 
vessels,  and  dealers  or  processors  may 
be  required  upon  request  to  make  such 
Tish  or  parts  thereof  available  for 
inspection  by  the  Center  Director  for  the 
collection  of  additional  information  or 
for  inspection  by  an  authorized  officer. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number*  0648-0016  and 
-0159) 

6.  A  new  S  642.6  is  added  to  read  as 
follows: 

§  642.6    Vessel  identification. 

(a)  Official  number.  Each  vessel  of  the 
United  States  engaged  in  commercial 
fishing  for  Gulf  migratory  group  king 
mackerel  under  a  quota  and  the  permit 
specified  in  S  642.4  must — 

(1)  Display  its  official  number  on  the 
port  and  starboard  sides  of  the 
deckhouse  or  hull  and  on  an  appropriate 
weather  deck  so  as  to  be  clearly  visible 
from  enforcement  vessels  and  aircraft. 
The  official  number  is  the 
documentation  number  issued  by  the 
Coast  Guard  for  documented  vessels  or 
the  registration  number  issued  by  a 
State  or  the  Coast  Guard  for 
undocumented  vessels. 

(2)  The  official  number  must  be  in 
block  arable  numerals  in  contrasting 
color  to  the  background. 

(3]  The  official  number  must  be  at 
least  18  inches  in  height  for  fishing 
vessels  over  65  feet  in  length  and  at 
least  10  inches  in  height  for  all  other 
vessels. 

(4)  The  official  number  must  be 
permanently  affixed  to  or  painted  on  the 
vessel. 

(b)  Duties  of  operator.  The  operator  of 
each  fishing  vessel  must — 

(1)  Keep  the  official  number  clearly 
legible  and  in  good  repair,  and 

(2)  Ensure  that  no  part  of  the  fishing 
vessel,  its  rigging,  fishing  gear,  or  any 


other  material  aboard  obstructs  the 
view  of  the  official  number  from  any 
enforcement  vessel  or  aircraft. 

7.  Section  842.7  is  amended  by 
revising  the  introductory  text  and 
designating  it  as  paragraph  (a), 
redesignating  existing  paragraphs  (a) 
through  (m)  as  (1)  through  {13).  revising 
paragraph  (6).  removing  old  paragraph 
(13),  adding  new  paragraphs  (13)  through 
(26),  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§642.7    Prohibitions. 

(a)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

*  «         •        *        * 

(6)  Fish  for  king  and  Spanish  mackerel 
using  a  purse  seine,  except  in 
compliance  with  S  642.24  (b)  and  (c); 

*  *         *        «         * 

(13]  Fail  to  transfer  or  to  display  a 
permit  as  provided  for  in  S  642.4  (g)  and 
(h); 

(14)  Falsify  or  fail  to  report 
information  required  to  be  submitted  by 
§  642.4  and  S  642.5; 

(15)  Fail  to  make  fish  available  for 
inspection  as  required  by  §  642.5(e); 

(16)  Falsify  or  fail  to  display  the 
official  vessel  identification  number  or 
comply  with  other  provisions  for  vessel 
identification  as  specified  in  %  642.6; 

(17)  Purchase,  sell,  barter,  trade,  or 
accept  in  trade,  king  mackerel, 
harvested  in  the  FCZ  from  a  specific 
migratory  group  or  specific  allocation 
zone  or  by  purse  seine  gear,  for  the 
remainder  of  that  fishing  year  specified 
in  §  642.20.  after  the  quota  for  that 
migratory  group  or  allocation  zone,  or 
purse  seine  gear  as  specified  in  §  642.21 
(a)  or  (b)  has  been  reached  and  closure 
as  specified  in  S  642.22  has  been 
invoked  (Table  2).  (This  prohibition  does 
not  apply  to  trade  in  king  mackerel 
harvested,  landed  and  bartered,  traded 
or  sold  prior  to  the  closure  and  held  in 
cold  storage  by  dealers  and  processors); 

(IB)  Fish  for,  retain,  or  have  in 
possession  in  the  FCZ  aboard  a  vessel 
permitted  under  §642.4  king  mackerel 
from  a  migratory  group  or  allocation 
zone  after  the  quota  for  that  migratory 
group  or  allocation  zone  specified  in 
§  642.21(a)  has  been  reached  and 
closure  has  been  invoked  as  specified  in 
§  642.22  (Table  2); 

(19)  Fish  for  king  or  Spanish  mackerel 
in  the  FCZ  with  purse  seines  after  the 
quotas  specified  in  S  642.21  (b)  and  (d) 
have  been  reached  and  closure  has  been 
invoked  as  specified  in  §  642.22  (Table 

2): 

(20)  Fish  for  or  have  in  possession 
onboard  Spanish  mackerel  in  or  from 
the  FCZ  or  purchase,  sell,  barter,  trade 
or  accept  in  trade.  Spanish  mackerel 


after  the  total  allowable  catch  specified 
in  §  642.21(c)  is  reached  and  closure  has 
been  invoked  as  specified  in  §  642.22 
(Table  2): 

(21)  Land,  consume  at  sea,  sell,  or 
have  in  possession  at  sea  or  time  of 
landing,  Gulf  migratory  group  king 
mackerel  harvested  from  the  FCZ  in 
excess  of  the  bag  limits  specified  in 

§  642.28,  except  as  provided  for  under 
§  642.21; 

(22)  Fish  for  king  mackerel  from  the 
Gulf  migratory  group  in  the  FCZ  as 
defined  in  S  642.29  under  the  quotas 
specified  in  S  642.21  (a)  Hithout  a  permit 
as  specified  in  %  642.4; 

(23)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  in  the  process  of 
enforcing  this  part 

(24)  Interfere  with,  obstruct  delay,  or 
prevent  in  any  manner  the  seizure  of 
illegally  taken  coastal  migratory  pelagic 
fish  or  the  final  disposition  of  such 
coastal  migratory  pelagic  fish  through 
the  sale  of  the  coastal  migratory  pelagic 
fish: 

(25)  Land  king  mackerel  from  the  Gulf 
migratory  group  in  other  than  an 
identifiable  form  as  specified  in 

§  642.28(b);  or 

(26)  Land  Spanish  mackerel  and  cobia 
without  the  head  and  fins  intact  as 
required  by  {  642.23(c). 

(b)  It  is  unlawful  to  violate  any  other 
provision  of  this  part  the  Magnuson 
Act  or  any  regulation  or  permit  issued 
under  the  Magnuson  Act 

8.  Section  642.20  is  re\ised  in  its 
entirety  to  read  as  follows: 

§642.20    Seasons. 

The  fishing  year  for  the  Gulf  migratory 
group  of  king  mackerel  for  the 
conunercial  quota  including  purse  seines 
begins  at  0001  hours  July  1  and  ends  at 
2400  hoiu^  on  June  30.  local  time  (see 
Figure  2).  The  fishing  year  for  the 
Atlantic  migratory  group  of  king 
mackerel  begins  at  0001  hours  on  April  1 
and  end  at  2400  hours  on  March  31.  local 
time.  The  purse  seine  quotas  for  king 
mackerel  begin  at  0001  hours  on  July  1 
and  end  at  2400  hours  on  June  30.  local 
time.  The  fishing  year  for  ail  other 
coastal  migratory  pelagic  fish  begins  at 
0001  hours  on  January  1  and  ends  at 
2400  hours  on  December  31.  local  time 
(Table  1). 

9.  Section  642.21  is  revised  in  its 
entirety  to  read  as  follows: 

§642.21    Quotas 

(a)  Commercial  quotas  for  king 
mackerel.  The  initial  conunercial 
allocation  for  the  Gulf  migratory  group 
of  king  mackerel  is  4.552  million  pounds 
per  fishing  year.  This  allocation  is 
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divided  into  quotas  as  follows:  (1)  2.940 
million  pounds  for  the  eastern  allocation 
zone;  (2)  1.328  million  pounds  for  the 
western  allocation  zone;  and  (3]  0.284 
million  pounds  for  purse  seines  (see 
Figure  2  and  paragraph  (e)  of  this 
section  for  description  of  allocation 
zones).  The  commercial  allocation  for 
the  Atlantic  migratory  group  of  king 
mackerel  is  4.382  million  pounds  per 
fishing  year.  A  Fish  is  counted  against 
the  commercial  quota  or  allocation 
when  it  is  first  sold  (Table  2). 

(b)  Purse  seine  quota  for  king 
mackerel.  The  harvest  of  king  mackerel 
by  purse  seines  from  the  Gulf  migratory 
group  is  limited  to  284,000  pounds  each 
fishing  year.  The  total  harvest  of  king 
mackerel  by  purse  seines  from  the 
Atlantic  Ocean  is  limited  to  400,000 
pounds  each  fishing  year.  King  mackerel 
harvested  by  purse  seines  are  counted 
in  the  commercial  allocations  and 
quotas  specified  in  paragraph  (a)  of  this 
section  (Table  2). 

(c)  Spanish  mackerel.  The  TAG  of 
Spanish  mackerel  is  27  million  pounds 
per  Hshing  year  in  aggregate  for  all  user 
groups  (Table  2). 

(d)  Purse  seine  quota  for  Spanish 
mackerel.  The  harvest  of  Spanish 
mackerel  by  purse  seines  is  limited  to 
300.000  pounds  in  the  Gulf  of  Mexico 
and  to  300,000  pounds  in  the  Atlantic 
Ocean  per  fishing  year.  Spanish 
mackerel  harvested  by  purse  seines  are 
included  in  the  TAG  specified  in 
paragraph  (c)  of  this  section  (Table  2). 

(e)  Geographic  boundaries  and 
allocation  zones.  The  boundary  between 
the  Gulf  of  Mexico  and  the  Atlantic 
Ocean  begins  at  the  intersection  of  the 
outer  boundary  of  the  FCZ  and  83°  W. 
longitude,  proceeds  north  to  24°35'  N. 
latitude  (Dry  Tortugas],  east  to 
Marquesas  Key,  then  through  the  Florida 
Keys  to  the  mainland.  The  boundary 
between  eastern  and  western  zones 
established  for  commercial  allocation  of 
the  Gulf  migratory  group  of  king 
mackerel  is  a  line  beginning  at  the 
boundary  between  the  States  of 
Alabama  and  Florida  (SO'ie'SS"  N. 
latitude  and  87'31'06"  W.  longitude)  and 
running  directly  south  to  its  intersection 
with  the  outer  limit  of  the  FCZ  (Figure 
2). 

10.  Section  642.22  is  revised  in  its 
entirety  to  read  as  follows: 

§642.22    Closures. 

The  Secretary,  by  publication  of  a 
notice  in  the  Federal  Register,  will  close 
the  king  or  Spanish  mackerel  fishery  to 
fishing  in  the  FCZ  for  a  particular  gear 
type,  allocation  zone,  or  user  group 
when  the  quota  for  that  gear  type, 
allocation  zone,  or  user  group  under 
§  642.21  has  been  reached  or  is 


projected  to  be  reached  (Table  2).  The 
notice  of  closure  for  quotas  specified 
under  §  642.21  will  also  provide  notice 
that  the  purchase,  barter,  trade,  and  sale 
of  king  or  Spanish  mackerel  taken  from 
the  FCZ  after  the  closure  for  the 
migratory  group  or  allocation  zone 
affected  is  prohibited  for  the  remainder 
of  that  fishing  year.  This  prohibition 
does  not  apply  to  trade  in  Spanish  or 
king  mackerel  harvested,  landed,  and 
bartered,  traded  or  sold  prior  to  the 
closure  and  held  in  cold  storage  by 
dealers  or  processors. 

11.  In  §  642.23,  paragraphs  (a)(1)  and 
(b)  are  revised  and  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

§642.23    Size  restrictions. 

(a)  Spanish  mackerel— fl)  Minimum 
size.  The  minimum  size  for  the 
possession  of  Spanish  mackerel  in  or 
taken  from  the  FCZ  is  12  inches  (fork 
length)  or  14  inches  (total  length)  for 
both  recreational  or  commercial 
fisheries,  except  for  the  incidental  catch 
allowance  under  paragraph  (a)(2)  of  this 
section. 
***** 

(b)  Cobia.  The  minimum  size  limit  for 
the  possession  of  cobia  in  or  taken  from 
the  FCZ  is  33  inches  (fork  length)  or  37 
inches  (total  length). 

(c)  All  Spanish  mackerel  and  cobia 
must  be  landed  with  the  head  and  fins 
intact. 

12.  In  §  642.24,  paragraph  (b)(l)(i)  is 
revised  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  642.24    Vessel,  gear,  and  equipment 
limitations. 

•        •        *        •        * 

(b)(1)  *  *  * 

(i)  at  least  30  days  in  advance  of  the 
beginning  of  the  fishing  year,  or 

***** 

(c)  Purse  seine  catch  allowance  and 
exclusions.  A  vessel  with  a  purse  seine 
abroad  will  not  be  considered  as  fishing 
for  king  or  Spanish  mackerel  for  the 
purposes  of  paragraph  (b)  of  this  section 
and  will  not  be  considered  in  violation 
of  a  purse  seine  closure  affected  in 
accordance  with  §  642.22  provided  the 
catch  of  king  mackerel  or  Spanish 
mackerel  does  not  exceed  one  or  ten 
percent,  respectively,  by  weight  or 
number  (whichever  is  less)  of  the  catch 
of  all  Hsh  abroad  the  vessel.  Such  king 
and  Spanish  mackerel  must  be  reported 
in  accordance  with  paragraph  (b)(3)  of 
this  section  and  will  be  counted  in  the 
quotas  provided  for  under  §  642.21  and 
subject  to  the  prohibition  on  sale 
provided  for  under  §  642.22. 

13.  A  new  §  642.27  is  added  to  read  as 
follows: 


§  642.27    Stock  assessment  procedures. 

(a)  The  Councils  will  appoint  an 
assessment  group  (Group)  that  will 
assess  the  condition  of  each  stock  of 
king  and  Spanish  mackerel  in  the 
management  unit  on  an  annual  basis. 
The  Group  will  present  a  report  of  its 
assessment  and  recommendations  to  the 
Councils. 

(b)  The  Councils  will  consider  the 
report  and  recommendations  of  the 
Group  and  hold  public  hearings  at  a 
time  and  place  of  the  Councils'  choosing 
to  discuss  the  Group's  report.  The 
Councils  will  convene  an  Advisory 
Panel  and  may  convene  the  Scientific 
and  Statistical  Committee  to  provide 
advice  prior  to  taking  final  action.  After 
receiving  public  input.  Councils  will 
make  findings  on  the  need  for  changes. 

(c)  If  changes  are  needed  in  MSYs, 
TACs,  bag  limits,  quotas,  or  permits,  the 
Councils  will  advise  the  Regional 
Director  in  writing  of  their 
recommendations,  accompanied  by  the 
Group's  report,  relevant  background 
material,  and  public  comment.  This 
report  will  be  submitted  each  year  by 
such  date  as  agreed  upon  by  the 
Councils. 

(d)  The  Regional  Director  will  review 
the  Councils'  recommendations, 
supporting  rationale,  public  comments, 
and  other  relevant  information.  In  the 
event  the  Regional  Director  rejects  the 
recommendations,  he  will  provide 
written  reasons  to  the  Councils  for  the 
rejection  and  existing  regulations  will 
remain  in  effect  until  the  issue  is 
resolved. 

(e)  If  the  Regional  Director  concurs 
that  the  Councils'  recommendations  are 
consistent  with  the  goals  and  objectives 
of  the  FMP,  the  national  standards,  and 
other  applicable  law,  the  Regional 
Director  will  recommend  that  the 
Secretary  publish  notice  in  the  Federal 
Register  of  any  preliminary  changes 
prior  to  the  appropriate  fishing  year.  A 
15-day  period  for  public  comment  will 
be  afforded.  After  consideration  of 
public  comments,  the  Secretary  may 
publish  notice  in  the  Federal  Register  of 
any  final  changes  for  that  Hshing  year. 

(f)  Appropriate  adjustments  which 
may  be  implemented  by  the  Secretary 
by  notice  in  the  Federal  Register  are: 

(1)  Adjustment  of  the  point  estimates 
of  MSY  for  mackerel  within  the 
following  ranges: 

(i)  King  mackerel — 21.9  million  pounds 
to  35.2  million  pounds. 

(ii)  Spanish  mackerel — 13.5  million 
pounds  to  49.1  million  pounds. 

(2)  Setting  TACs  for  each  stock  or 
group  of  fish  which  should  be  managed 
separately,  as  identified  in  the  FMP.  The 
TAG  may  be  increased,  not  to  exceed  30 
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percent  annually  when  warranted  by 
new  information.  Any  number  of 
increases  may  be  made  so  long  as  they 
do  not  exceed  30  percent  in  any  one 
year  and  provided  that  no  TAG  will 
exceed  the  best  point  estimate  of  MSY 
by  more  than  ten  percent.  Downward 
adjustments  of  any  percentage  are 
allowed  in  order  to  protect  the  stock  and 
prevent  overfishing.  Reductions  or 
increases  in  allocations  as  a  result  of 
changes  in  the  TAG  are  to  be  as 
equitable  as  may  be  practicable  utilizing 
similar  percentage  changes  to  all 
participants  in  a  fishery.  (Changes  in 
bag  limit  cannot  always  accommodate 
the  exact  desired  level  of  change.) 

(3)  Implementing  or  modifying  quotas, 
bag  limits,  or  permits  as  necessary  to 
limit  the  catch  of  each  user  group  to  its 
allocation. 

14.  A  new  §  642.28  is  added  to  read  as 
follows: 

§  642.28    Bag  and  possession  limits. 

(a)  Recreational  allocation  bag  limit. 
Persons  who  fish  for  king  mackerel  from 
the  Gulf  migratory  group  {see  Figure  2) 
in  the  FGZ  (except  those  fishing  under 
the  permit  and  quotas  specified  in 


§  642.4.  S  642.21  and  S  642.24(c))  are 
limited  to  the  following: 

(1)  Possessing  three  (3)  king  mackerel 
per  person  per  trip,  excluding  the  vessel 
captain  and  crew  or  possessing  two  (2) 
king  mackerel  per  person  per  trip, 
including  the  vessel  captain  and  crew, 
whichever  is  the  greater,  when  fishing 
from  a  charter  vessel. 

(2)  Possessing  two  (2)  king  mackerel 
per  person  per  trip  when  fishing  from 
other  vessels; 

(b)  All  king  mackerel  from  the  Gulf 
migratory  group  must  be  landed  in  an 
identifiable  form  as  to  number  and 
species  (with  the  understanding  that 
head  and  tail  can  be  removed). 

(c)  After  a  closure  under  S  642.22  is 
invoked  for  a  migratory  group  or 
allocation  zone  specified  in  §  642.21 
vessels  permitted  under  S  642.4  may  not 
fish  for  Gulf  migratory  king  mackerel 
under  the  bag  limit  specified  under 
paragraph  (a)  of  this  section  nor  can 
persons  fishing  under  the  bag  limit  sell 
their  fish. 

15.  A  new  §  642.29  is  added  to  read  as 
follows: 


§  642.29    Area  and  time  separatioa 

(a)  Summer  separation.  During  the 
summer  period  (April  1  through  October 
31)  the  boundary  separating  the  Gulf 
and  Atlantic  migratory  groups  of  king 
mackerel  is  a  line  extending  directly 
west  from  the  Monroe/Collier  County. 
Florida  boundary  (25*  48'  N.  latitude)  to 
the  outer  limit  of  the  FCZ  (Figure  2). 

(b)  Winter  separation.  During  the 
winter  period  (November  1  through 
March  31)  the  boundary  separating  the 
Gulf  and  Atlantic  migratory  groups  of 
king  mackerel  is  a  line  extending 
directly  east  from  the  Volusia/Flagler 
County,  Florida  boundary  (29*  25'  N. 
latitude)  to  the  outer  limit  of  the  FCZ 
(Figure  2). 

Table  1.— Fishing  Seasons  for  Coastal 
MiGRATonv  Pelagic  Fish  in  the  FCZ 


Type 


King  mackerel: 
Gulf  migfaloty  group.. 


Atlantic  migratory  group.. 

Purse  seine  quo*.as 

Other  fish  and  tahirtg: 
All  other  fishing 


0001  hoi*s 

JKyl 
0001  horn 

Apr.  1. 
0001  hours 

J«*r1 


0001  hows 
Jan.1. 


2400  horn 

Jiaisao 
2400  hous 

Mv.  31. 

2400  hows 

June  30 


24001 
Oac31 


Table  2.— King  and  Spanish  Mackerel-Quotas  and  Total  Allowable  Catch  (TAC)  for  Which  Closures  are  Invoked  for  Specific 

Migratory  Groups  or  Allocation  Zones  or  Gear  Types  '  ' 


Migratory  group(s) 


King  Mackerel: 

Atlantic 

GuH „ 

Gu« 

Gull „... 

GuH 

G.A« 

Spanish  mackerel 


Fishing  year 


1  Apr.-31  Mar... 
1  July-30  Jtine  . 
1  Juty-30  June . 
1  July-30  June  . 
1  July-30  June .. 
1  July-30  June .. 
1  Jan  -31  Dec 
1  Jan.-3l  Dec. .. 
1  Jan. -31  Dec. .. 


Gear 


AH  types 

AH  tyiws 

All  types 

All  types 

PS.* 

P.S.» 

All  types 

PS.' 

PS* 


AHocation  zone 


Entire  range* 

Entire  range  • 

Westerr,  zone*... 
Eastern  zone  • .... 

Entire  range  • 

Atlantic  Ocean  *.. 

G.A.* _... 

Atlantic  Ocean .... 
Gulf  o<  MexKO..... 


Initial 

year 

quota/ 

TAC 

(million 

pounds) 


4.382 
4.552 
1.328 
2.940 
0.284 
0400 
27.000 
0.300 
0.300 


Prohtjition  on  sale  arvl/or  catch  invoked  wher>— 


Sales  from  migratory  group  are  proiecled  to  reech  quota. 
Sales  from  migratory  group  are  projecled  to  reach  quota. 
Sales  from  allocation  zone  are  protected  to  reach  quota. 
Sales  from  alkxation  zone  are  protected  to  reach  quota. 
Landings  from  migratory  group  a.-e  protected  to  reach  quota 
Landings  from  migratory  group  ere  protected  to  reach  quota. 
When  landings  are  protected  to  reach  TAC 
When  landings  are  protected  to  reach  quota. 
When  landings  are  protected  to  reach  quota. 


■  See  Figure  2  for  delineation  of  miQratory  group  ranges  and  allocation  zones. 

•  The  range  of  migratory  groups  vanes  by  season  (S  642.29)— See  Figure  2. 
'  See  Figure  2  and  J  642  21(e) 

<  See  {642  21(e). 

•  Purse  Seines. 

•  Gulf  a  Atlantic 


BILUNQ  CODE  3510-23-M 


November  through  March 


April  through  October 


Atlantic  ^ 

Migratory 

Group 


N 


7 
i 

«§. 

0) 

< 

is 

2 

o 


CB 


Figure  2.    Range  of  Gulf  and  Atlantic  migratory  groups  of  king  mackerel  during  winter  and  summer  periods 
and  commercial  allocation  zones  for  Gulf  group  king  mackerel. 
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Figure  3.        Statistical  Grids   for  Reporting  the  Harvest  of  Coastal 
Migratory  Pelagic   Fish. 


Statistical   Grids   in   the  Gulf  of  Mexico 


Statistical  Grids   in  the  South  Atlantic 


(FR  Doc.  85-20543  filed  8-23-85;  2:50  pm] 
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50  CFR  Part  669 
(Docket  No.  50586-5132] 

Shallow-Water  Reef  Fish  Fishery  of 
Puerto  Rico  and  the  U.S.  Virgin  islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnON:  Final  rule. 

summary:  NOAA  issues  this  final  rule 
to  implement  the  Fishery  Management 
Plan  for  the  Shallow-water  Reef  Fish 
Fishery  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  (FMP).  The  rule  (1) 
establishes  criteria  for  the  construction 
of  fish  traps;  (2)  requires  owner 
identification  and  marking  of  gear  and 
boats:  (3)  prohibits  the  hauling  of  or 
tampering  with  another  person's  traps 
without  the  owner's  written  consent;  (4) 
prohibits  the  use  of  poisons,  drugs,  other 
chemicals,  and  explosives  for  the  taking 
of  reef  fish;  (5)  establishes  a  minimum 
size  limit  on  the  harvest  of  yellowtail 
snapper  and  Nassau  grouper;  and  (6) 
establishes  a  closed  season  for  the 
taking  of  Nassau  grouper.  The  intent  of 
the  regulations  is  to  rebuild  declining 
reef  fish  species  in  the  fishery  and 
reduce  conflicts  among  fishermen. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  22. 1985.  except  for  S  669.24 
(a)(1)  which  becomes  effective 
September  22. 1986. 

ADDRESS:  A  copy  of  the  combined  final 
regulatory  flexibility  analysis/regulatory 
impact  review  may  be  obtained  from 
Donald  W.  Ceagan,  Southeast  Region. 
National  Marine  Fisheries  Service 
(NMFS).  9450  Koger  Boulevard.  St. 
Petersburg.  Florida  33702. 
FOR  FURTHER  INFORMATION  CONTRACT: 
Donald  VV.  Goagan.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The  FMP 

was  prepared  by  the  Caribbean  Fishery 
Management  Council  (Council),  under 
the  authority  of  the  Magnuson  Fishery 
Conser\ation  and  Management  Act,  as 
amended  (Magnuson  Act).  The  proposed 
rule  to  implement  the  FMP  was 
published  on  June  10. 1985  (50  FR  24251) 
and  comments  were  invited  through  July 
20. 1985.  This  final  rule  implements  the 
FMP. 

The  preamble  to  the  proposed  rule 
contained  background  information  on 
the  fishery,  its  economic  value, 
condition  of  the  stocks,  and  harvesting 
practices  within  the  commercial  and 
recreational  sectors.  Also  discussed  in 
detail  were  major  problems  in  the 
fishery  (i.e..  declining  catch  per  unit  of 
effort  by  fish  traps — the  most  abundant 
gear  in  the  fishery,  declines  in  the 
average  size  of  yellowtail  snapper  and 
Nassau  grouper  in  the  landings,  and 
problems  associated  with  ciguatera 


poisioning  and  fragmented  jurisdiction 
over  the  stocks  involved).  These 
discussions  are  not  repeated  here. 

Comments  and  Responses 

A  total  of  six  written  responses  were 
received  from  commercial  fishermen. 
Although  certain  of  the  comments 
contained  in  these  responses  were  in 
support  of  the  proposed  rule,  some 
suggested  that  certain  measures  should 
be  even  more  stringent  than  proposed. 
One  commenter  indicated  that 
prohibitions  against  the  use  of 
explosives  and  chemicals  should  apply 
to  marine  waters  in  general,  while 
another  commenter  suggested  that 
minimum  size  restrictions  should  be 
applied  to  all  species  in  the  shallow- 
water  reef  fish  fishery. 

Generally,  the  prohibition  against  the 
use  of  drugs,  poisons,  other  chemicals, 
and  explosives  for  taking  shallow-water 
reef  fish  would  also  afford  protection  to 
other  species  that  live  in  association 
with  the  reef  community;  however, 
management  measures  must  be 
restricted  to  the  management  unit 
addressed  by  the  FMP.  Regarding  the 
application  of  minimum  size  limitations 
to  all  species  in  the  management  unit, 
the  fishery  will  be  monitored  after  the 
FMP  is  implemented  and  appropriate 
restrictions  will  be  recommended  for 
other  species  when  data  are  supplied 
that  indicate  such  actions  are 
warranted.  Comments  in  opposition  to 
the  proposed  regulations  are  discussed 
by  category  as  follows: 

/.  Size  Limits  and  Seasonal  Closures 

Three  respondents  recommended  that 
alternatives  (such  as  providing  training 
to  pursue  deep-water  or  pelagic  fishery 
resources  or  by  providing  some  form  of 
monetary  compensation)  be  offered  to 
fishermen  to  offset  the  negative 
economic  impacts  they  will  suffer  when 
the  management  program  is 
implemented — especially  the  proposed 
minimum  size  limits  and  seasonal 
closures.  In  that  regard,  the  regulations 
provide  an  incremental  approach  to  the 
minimum  size  limits  for  yellowtail 
snapper  and  Nassau  grouper  wherein 
the  attainment  of  optimum  reproductive 
sizes  will  be  phased-in  over  a  period  of 
years  to  minimize  any  social  and 
economic  disruption  associated  with 
these  measures.  The  FMP  thoroughly 
evaluated  these  impacts  and  estimated 
that  the  minimum  size  restrictions 
coupled  with  the  three-month  closed 
season  for  Nassau  grouper  each  year 
will  result  in  a  net  loss  of  $165,000  the 
first  year  and  $80,000  the  second  year. 
After  the  second  year,  however,  there 
will  be  a  gross  gain  to  the  fishermen  that 
will  amount  to  an  estimated  $5.0  million 


over  a  period  of  ten  years.  Moreover, 
there  are  no  provisions  in  the  Magnuson 
Act  that  would  authorize  such 
compensation  or  training  programs  to 
alleviate  these  short-term  impacts 
resulting  from  management. 

Another  commenter  indicated  that 
undersized  fish  in  traps  would  die  as  a 
result  of  pressure  changes  when  traps 
are  retrieved  from  deepwater,  and  since 
these  fish  would  be  illegal  to  retain  they 
would  be  wasted.  While  the  condition  of 
fishes  taken  at  the  bottom  and  brought 
to  the  surface  undoubtedly  will  vary 
with  depth  of  capture,  preliminary 
evidence  from  studies  conducted  by 
NMFS  on  red  snapper  indicates  a 
relatively  high  rate  of  survival — 89 
percent  for  those  taken  at  a  depth  of  100 
feet.  The  few  fishes  that  were  lost 
during  those  studies  were  attributed  to 
hook  damage.  Although  there  is  no 
direct  evidence  on  survival  for 
yellowtail  snapper  and  Nassau  grouper. 
it  is  conceivable  that  even  higher 
survival  rates  may  be  obtained  as  most 
would  be  taken  by  traps  rather  than 
hook  and-line.  Hopefully,  fishermen 
taking  large  numbers  of  undersized  fish 
would  shift  their  effort  to  areas  where 
larger  fish  are  more  abundant. 

One  commenter  noted  that  yellowtail 
snapper  commence  reproducing  before 
they  reach  eight  inches  and  that  the 
initial  size  limit  should  be  smaller. 
Although  some  yellowtail  snapper  may 
reproduce  at  a  smaller  size,  data 
indicate  that  optimum  production  occurs 
at  twelve  inches.  Establishing  a  lower 
initial  minimum  size  would  only  serve  to 
delay  the  restoration  of  the  stock  along 
with  the  associated  economic  gains. 

Another  commenter  suggested  that  the 
three-month  seasonable  closure  for 
Nassau  grouper  be  reduced  to  30  days 
per  year  to  lessen  the  economic  impacts 
on  fishermen.  Spawning  aggregations  of 
Nassau  grouper  occur  in  the 
management  area  from  January  through 
April  of  each  year  and.  according  to 
public  testimony,  these  aggregations 
have  diminished  considerably  over 
recent  years.  Prohibiting  the  retention  of 
Nassau  grouper  during  three  fourths  of 
the  spawning  season  already  represents 
a  concession  of  25  percent  but  this, 
coupled  with  the  incremental  size  limit, 
is  believed  to  be  a  reasonable  and 
prudent  approach  to  stock  recovery. 
Any  further  shortening  of  the  closed 
season  would  defer  the  advantages  of 
the  management  program  and  could  lead 
to  the  collapse  of  the  Nassau  grouper 
stock.  Therefore,  NOAA  is  implementing 
the  size  limits  and  seasonable  closure  as 
proposed. 
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2.  Habitat 

One  respondent  stressed  the 
importance  of  a  program  for  protecting 
mangrove  habitat  which  is  essential  to 
the  development  of  numerous 
commercial  species.  NOAA  agrees  that 
the  conservation  of  mangrove  areas  is 
very  important  to  the  development  of 
commercial  Gshes  and  recreational 
species  as  well;  however,  the 
management  program  implemented  by 
these  regulations  is  restricted  to  the 
fishery  conservation  zone. 

3.  Gear  Conflicts 

One  other  commenter  indicated  that 
there  is  a  problem  with  the  theft  of    • 
traps,  especially  in  the  Virgin  Islands. 
The  regulations  at  §  669.22  specify  that 
traps  may  be  tended  or  pulled  only  by 
persons  aboard  the  trap  owner's  vessel, 
or  from  another  vessel  only  if  such 
vessel  has  aboard  written  consent  of  the 
trap  owner.  This  constraint,  in 
conjunction  with  vessel  and  gear 
identification  requirements,  is 
implemented  to  alleviate  the  trap  theft 
problem. 

ClassiHcation 

The  Regional  Director  determined  that 
the  FMP  is  necessary  for  the 
conservation  and  management  of  the 
shallow-water  reef  fish  fishery  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands,  and 
that  it  is  consistent  with  the  Magnuson 
Act  and  other  applicable  law. 

The  Council  prepared  a  final 
environmental  impact  statement  for  this 
FMP:  a  notice  of  availability  was 
published  on  July  19, 1985;  50  FR  29480. 

The  NOAA  Administrator  determined 
that  this  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  Summary 
published  at  50  FR  24251,  June  10, 1985. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantia] 
number  of  small  entities.  Summary 
published  at  50  FR  24251.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  The 
collection  of  this  iid'ormation  has  been 
approved  by  the  Office  of  Management 
and  Budget.  OMB  Control  Number  0648- 
0097. 

The  Council  determined  that  this  nile 
does  not  directly  affect  the  coastal  zone 
of  any  State  with  an  approved  coastal 
zone  management  program. 

List  of  Subjects  in  50  CFR  Part  669 

Fisheries,  Fishing. 


Dated:  August  22, 1985. 
Cannen|.  Blondin. 

Deputy  Assistant  Administrator  fur  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Sen-ice. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  VI  of  50  CFR  is 
amended  by  adding  a  new  Part  669  to  ^ 
read  as  follows: 

PART  669— SHALLOW-WATER  REEF 
FISH  FISHERY  OF  PUERTO  RtCO  AND 
THE  U.S.  VIRGIN  ISLANDS 

Subpart  A— General  Provisions 

Sec. 

669.1  Purpose  and  scope. 

669.2  Definitions. 

669.3  Relationship  to  other  laws 

669.4  Permits. 

669.5  Reporting  and  recordkeeping 
requirements  (Reserved). 

669.6  Vessel  and  gear  identification. 

669.7  Prohibitions. 

669.8  Facilitation  of  enforcement. 

669.9  Penalties. 

Subpart  B— Managamant  Usasursi 

669.20  Fishing  year. 

669.21  Closed  seasons. 

669.22  Harvest  limitations. 

669.23  Size  limitations. 

669.24  Gear  limitations. 

669.25  Specifically  authorized  activities. 
Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A— General  Provisions 

§  669.1    Purposa  and  acopa. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  Shallow-water  Reef  Fish 
Fishery  of  Puerto  Rico  and  the  U.S. 
Virgin  islands  prepared  by  the 
Caribbean  Fishery  Management  Council 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act,  as 
amended  (Magnuson  Act). 

(b)  This  part  regulates  fishing  for 
shallow-water  reef  fish  within  the 
Atlantic  Ocean  and  Caribbean  Sea 
portions  of  the  fishery  conservation 
zone  (FCZ)  adjacent  to  the  State  waters 
of  Puerto  Rico  and  the  U.S.  Virgin 
Islands. 

§  669.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act,  and  unless  the  context 
requires  otherwise,  the  terms  used  in 
this  part  have  the  following  meaning: 

Authorized  officer  means: 

(a)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(b)  Any  special  agent  of  the  National 
Marine  Fisheries  Service; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 


has  entered  into  an  agreement  with  the 
Secretary  and  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act;  or 

(d)  Any  U.S.  Coast  Guard  persoiuiel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

Fish  in  the  shallow-water  reef  fish 
fishery  means  any  of  the  following 
species: 

Squirrelfishes — Holocentridae 

Squirrelfish.  Holocentrus  ascensionis 
L.ongspine  squirrelfish.  Holocentrus  rufus 

Groupers — Serranidae 

Rock  hind.  Epinephelus  adscensionis 
Graysby.  Epinephelus  cruentatus 
Coney,  Epinephelus  fulvus 
Red  hind,  Epinephelus  guttatus 
Jewfish,  Epinephelus  itajara 
Nassau  grouper,  Epinephelus  striatua 
Yeilowfin  groui>er.  Mycteroperca  venenosa 

Jacks — Carangidae 

Yellow  Jack,  Caranx  bartholomoei 
Blue  runner,  Caranx  crysos 
Horse-eye  jack.  Caranx  lotus 
Black  jack,  Caranx  lugubris 
Bar  jack.  Caranx  ruber 

Snappers — Lutjanidae 

Mutton  snapper,  Luljanus  analis 
Schoolmaster.  Lutjanus  apodus 
Mangrove  snapper,  Lutjanus  griseus 
Dog  snapper,  Lutjanus  jocu 
Mahogany  snapper,  Lutjanus  mahoganf 
Lane  snapper,  Lutjanus  synagris 
Yellowtail  snapper.  Ocyurus  chrysurvs 

Grunts — Haemulidoe 

Margate,  Haemulon  album 
Tomtate,  Haemulon  aurolineatum 
French  grunt.  Haemulon  flavolineatum 
White  grunt,  Haemulon  plumieri 
Bluestriped  grunt.  Haemulon  sciurus 

Porgies — Sparidae 

Sea  bream,  Archosargus  rhomboidalis 
Jolthead  porgy.  Calamus  bajonado 
Sheepshead  porgy.  Calamus  penna 

Pluma.  Calamus  pennatula 

Goatfishes — Mullidae 

Yellow  goatfish.  Mulloidichthys  martinicus 
Spotted  goatfish,  Pseudupeneus  maculatus 

Butterflyfishes — Chaetodontidoe 

Foureye  butterflyfish,  Chaetodon  capistratus 
Spotfin  butterflyfish,  Chaetodon  ocellatus 
Banded  butterflyfish,  Chaetodon  ttriattts 

Angelfishes — Pomacanthtdae 

Queen  angelfish.  Holacanthus  cilioris 
Rock  beauty,  Holacanthus  tricolor 
Gray  angelfish,  Pomacanlhus  arcuatus 
French  angelfish.  Pomacanthus  paru 

I V passes — Labridae 

Spanish  hogfish,  Bodianus  rufus 
Puddingwife,  Halichoeres  radiatus 
Pearly  razorfish,  Hemipteronotus  novacula 
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Hogfish.  Lachnolaimus  maximus 
Pamtfishes — Scaridae 

Midnight  parrotfish.  Scams  coelestinus 
Blue  parrotfish,  Scarus  coeruleus 
Striped  parrotfish.  Scarus  croi'censis 
Rainbow  parrotfish.  Scams  guacamaia 
Princess  parrotfish.  Scams  taenioptems 
Queen  parrotfish.  Scams  vetula 
Redband  parrotfish,  Sparisoma  aurofrenatum 
Redtail  parrotfish,  Sparisoma  chrysoptemm 
Stoplight  parrotfish,  Sparisoma  viride 

Surgeonfishes — Acanthmidae 

Ocean  surgeonfish,  Acanthums  bahianus 
Doctorfish,  Acanthums  chimrgus 
Blue  tang,  Acanthums  coemleus 

Leatherjackets — Balistidae 

Queen  triggerfish.  Batistes  vetula 
Ocean  triggerfish,  Canthidermis  sufflamen 
Black  durgon,  Melichthys  niger 
Sargassum  triggerfish,  Xanthichthys  ringens 

Boxfishes — Ostmciidae 

Spotted  truckfish,  Lactophrys  bicaudalis- 
Honeycomb  cowfish,  Lactophrys  poiygonia 
Scrawled  cowfish,  Lactophrys  quadricornis 
Trunkfish,  Lactophrys  trigonus 
Smooth  trunkfish.  Lactophrys  triqueter 

Fish  trap  or  trap  means  any  trap  and 
the  component  parts  (including  the  lines 
and  buoys)  thereof  used  for  taking 
finHsh.  regardless  of  the  construction 
material. 

Fishery  conservation  zone  (FCZ) 
means  that  area  adjacent  to  the  United 
States  which,  except  where  modified  to 
accommodate  international  boundaries, 
encompasses  all  waters  from  the 
seaward  boundary  of  the 
Commonwealth  of  Puerto  Rico  and  the 
U.S.  Virgin  Islands  to  a  line  on  which 
each  point  is  200  nautical  miles  from  the 
baseline  from  which  the  territorial  sea  of 
the  United  States  is  measured. 

Fishing  means  any  activity,  other  than 
scientiHc  research  conducted  by  a 
scientific  research  vessel,  which 
involves: 

(a)  The  catching,  taking  or  harvesting 
of  fish; 

(b)  The  attempted  catching,  taking  or 
harvesting  of  Tish; 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of.  or  in  preparation  for.  any  activity 
described  in  paragraph  (a),  (b)  or  (c)  of 
this  definition. 

Fishing  vessel  means  any  vessel,  boat, 
ship,  or  other  craft  which  is  used  for, 
equipped  to  be  used  for,  or  of  a  type 
which  is  normally  used  for 

(a)  Fishing;  or 


(b)  Aiding  or  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  relating  to  Hshing;  including,  but 
not  limited  to.  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  as  amended  (16  U.S.C.  1801  etseq.). 

Official  number  means  ihe 
documentation  number  issued  by  the 
U.S.  Coast  Guard  or  the  registration 
number  issued  by  a  State  or  the  U.S. 
Coast  Guard  for  undocumented  vessels. 

Operator  with  respect  to  any  vessel, 
means  the  master  or  other  individual 
onboard  and  in  charge  of  that  vessel. 

Owner  with  respect  to  any  vessel, 
means: 

(a)  Any  person  who  owns  that  vessel 
in  whole  or  in  part; 

(b)  Any  charterer  of  the  vessel, 
whether  bareboat  time  or  voyage; 

(c)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including,  but 
not  limited  to,  parties  to  a  management 
agreement,  operating  agreement,  or 
other  similar  arrangement  that  bestows 
control  over  the  destination,  function,  or 
operation  of  the  vessel;  or 

(d)  Any  agent  designated  as  such  by 
any  person  described  in  paragraph  (a), 
(b)  or  (c)  of  this  definition. 

Person  means  any  individual  (whether 
or  not  a  citizen  of  the  United  States), 
corporation,  partnership,  association,  or 
other  entity  (whether  or  not  organized  or 
existing  under  the  laws  of  any  State), 
and  any  Federal,  State,  local,  or  foreign 
government  or  any  entity  of  any  such 
government. 

Regional  Director  means  the  Regional 
Director,  or  a  designee.  Southeast 
Region,  National  Marine  Fisheries 
Service,  Duval  Building,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702; 
telephone  813-893-3141. 

Secretary  means  the  Secretary  of 
Commerce,  or  a  designee. 

State  means  the  Commonwealth  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 

Total  length  means  the  greatest 
possible  length  of  a  fish  with  the  mouth 
of  the  fish  closed  and  the  caudal  fin 
(tail)  squeezed  together  to  give  the 
greatest  over-all  measurement  (Figure  • 
I). 


Total  length 


Total  length 


Figure  1.  Measurement  of  total' length 
for  fishes  with  a  forked  tail,  yellow- 
tall  snapper  (top)  and  with  a  rounded 
tail,  Nassau  grouper  (bottom). 


U.S.  fish  processors  means  facilities 
located  within  the  United  States  and 
vessels  of  the  United  States,  used  for  or 
equipped  for,  the  processing  of  fish  for 
commercial  use  or  consumption. 

U.S.-harvested  fish  means  fish  caught, 
taken,  or  harvested  by  vessels  of  the 
United  States  within  any  fishery 
regulated  by  a  fishery  management  plan 
or  preliminary  fishery  management  plan 
implemented  under  the  Magnuson  Act. 

Vessel  of  the  United  States  means: 

(a)  Any  vessel  documented  under  the 
laws  of  the  United  States; 

(b)  Any  vessel  numbered  in 
accordance  with  the  Federal  Boat  Safety 
Act  of  1971  (46  U.S.C.  1400  et  seq.)  and 
measuring  less  than  5  net  tons;  or 

(c)  Any  vessel  numbered  under  the 
Federal  Boat  Safety  Act  of  1971  (46 
U.S.C.  14()0  et  seq.)  and  used  exclusively 
for  pleasure. 

§  669.3    Relationship  to  otti«r  laws. 

(a)  Persons  affected  by  these 
regulations  should  be  aware  that  other 
Federal  and  State  statutes  and 
regulations  may  apply  to  their  activities. 

(b]  Certain  responsibilities  relating  to 
data  collection,  issuance  of  permits,  and 
enforcement  may  be  performed  by 


Federal  Register  /  Vol.  50.  No.  167  /  Wednesday.  August  28.  1985  /  Rules  and  Regulations 


34853 


authorized  State  personnel  under  a 
cooperative  agreement  entered  into  by 
the  State,  the  U.S.  Coast  Guard,  and  the 
Secretary. 

9669.4    Permits 

No  permits  are  required  for  fishing 
vessels  engaged  in  the  shallow-water 
reef  fish  fishery  within  the  FCZ  (see 
vessel  and  gear  identification 
requirements  in  S  669.6). 

9  669.5    Reporting  and  recordkeeping 
requirements.  [Reserved]. 

9  669.6    Vessel  and  gear  identification. 

(a)  Applicability.  A  vessel  in  the 
commercial  shallow-water  reef  fish 
fishery  fishing  with  traps  in  the  FCZ 
must  obtain  an  identification  number 
and  color  code  issued  by  the  Regional 
Director  unless  the  vessel  possesses  a 
valid  identification  number  and  color 
code  issued  by  the  Government  of 
Puerto  Rico  or  the  Government  of  the 
U.S.  Virgin  Islands. 

(b)  Application  to  the  Regional 
Director.  (1)  An  application  for  an 
identification  number  and  color  code 
must  be  submitted  to  the  Regional 
Director  45  days  prior  to  the  date  on 
which  the  applicant  desires  receipt. 

(2)  Each  application  must  contain  the 
following  information: 

(i)  The  applicant's  name,  mailing 
address,  and  telephone  number. 

(ii)  The  name  and  length  of  the  vessel; 

(iii)  The  vessel's  official  number;  and 

(ivj  The  vessel's  radio  call  sign. 

(c)  Vessel  identification.  Each  fishing 
vessel  must  display  the  identification 
number  and  color  code  issued  to  the 
vessel  by  the  Regional  Director  or  State 
on  the  port  and  starboard  sides  of  the 
deckhouse  or  hull.  In  addition,  each 
vessel  over  25  feet  long  must  display  its 
identification  number  and  color  code  on 
an  appropriate  weather  deck.  All 
identification  numbers  and  color  codes 
must  be  displayed  permanently  and 
conspicuously  so  as  to  be  readily 
identifiable  from  the  air  and  water.  The 
number  must  contrast  with  the 
background  and  be  in  block  Arabic 
numerals  at  least  18  inches  high  for 
vessels  over  65  feet  long,  as  least  10 
inches  high  for  vessels  over  25  feet  long, 
and  at  least  3  inches  high  for  vessels  25 
feet  long  or  less.  The  color  code 
representation  must  be  in  the  form  of  a 
circle  not  less  than  18  inches  in  diameter 
or  a  strip  not  less  than  18  inches  high 
and  18  inches  long  for  vessels  over  65 
feet  long;  a  circle  not  less  than  10  inches 
in  diameter  or  a  strip  not  I^ss  than  10 
inches  high  and  18  inches  long  for 
vessels  over  25  feet  long;  and  a  circle 
not  less  than  3  inches  in  diameter  or  a 
strip  not  less  than  3  inches  high  and  10 


inches  long  for  vessels  25  feet  long  or 
less. 

(d)  Duties  of  operator.  The  operator  of 
each  fishing  vessel  subject  to  this  part 
must: 

(1)  Keep  the  identification  number  and 
color  cod«  clearly  legible  and  in  good 
repair. 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  anything 
else  aboard  obstructs  the  view  of  the 
identification  number  and  color  code 
from  an  enforcement  vessel  or  aircraft. 

(e)  Gear  identification.  (1)  All  traps 
and  buoys  used  in  the  shallow-water 
reef  fish  fishery  must  be  marked  and 
identified  as  follows: 

(i)  Buoys  affixed  to  traps  must  bear 
the  number  and  color  code  specified  for 
the  vessel.  The  identification  number 
must  be  legible  and  at  least  3  inches 
high  on  each  buoy. 

(ii)  Traps  must  bear  the  number 
specified  for  the  vessel.  The  number 
must  be  legible  and  at  least  3  inches 
high,  or  as  high  as  the  widest  available 
space  if  such  space  is  less  than  3  inches 
wide.  As  an  alternative,  the  number  may 
be  stamped  on  a  plate  of  non-corrosive 
metal  or  plastic  and  securely  affixed  to 
the  trap. 

(2)  Traps  and  buoys  for  shallow-water 
reef  fish  fished  in  the  FCZ  will  be 
presumed  to  be  the  property  of  the  most 
recently  documented  owner.  This 
presumption  will  not  apply  with  respect 
to  shallow-water  reef  fish  traps  which 
are  lost  or  sold  if  the  owner  of  such 
traps  reports  in  writing  the  loss  or  sale 
within  15  days  to  the  Regional  Director. 
The  report  must  specify  the  number  of 
traps  lost  or  sold,  the  color  code  and  the 
identification  number. 

(3)  Unmarked  shallow-water  reef  fish 
traps  deployed  in  the  FCZ  at  any  time 
are  illegal  gear  and  may  be  disposed  of 
in  any  appropriate  manner  by  the 
Secretary  or  an  authorized  officer.  Lines 
and  buoys  are  considered  part  of  the 
trap.  If  owners  of  the  unmarked  traps 
can  be  ascertained,  those  owners 
remain  subject  to  appropriate  civil 
penalties. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0648-0097.) 

§  669.7    Prohibitions. 

(a)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

(1)  Fish  with  traps  for  shallow-water 
reef  fish  in  the  FCZ  without  an 
identification  number  and  color  code  as 
required  by  §  669.6; 

(2)  Falsify  or  fail  to  affix  and  maintain 
gear  and  vessel  markings  as  required  by 
S  669.6; 

(3)  Possess  in.  or  harvest  from  the  FCZ 
Nassau  grouper  during  the  closed  fishing 
season  specified  in  S  660.21; 


(4)  Tend.  open.  pull,  or  otherwise 
molest  or  have  in  one's  possession 
aboard  a  fishing  vessel  another  person's 
fish  traps  except  as  provided  in  (  669.22: 

(5)  Possess  ui.  or  harvest  from  the  FCZ 
yellowtail  snapper  less  than  the 
minimum  size  limit  specified  in 

8  669.23(a); 

(6)  Possess  in.  or  harvest  horn  the  FCZ 
Nassau  grouper  less  than  the  minimum 
size  limit  specified  in  S  669.23(b); 

(7)  Possess  in  the  FCZ  or  land  any 
shallow-water  reef  fish  harvested  in  the 
FCZ  without  head  and  fins  intact  as 
specified  in  9  669.23(d); 

(8)  Possess  or  use  fish  traps  in  the 
FCZ  with  a  mesh  size  smaller  than  the 
size  limit  specified  under  S669.24(a)(l): 

(9)  Possess,  or  use  fish  traps  in  the 
FCZ  without  a  degradable  panel  or 
degradable  door  fastening  as  specified 
in  9  669.24(a)  (2)  and  (3); 

(10)  Fish  for  shallow-water  reef  fish  in 
the  FCZ  with  explosives,  including 
powerheads.  as  specified  in 

9  669.24(b)(1); 

(11)  Fish  for  shallow-water  reef  fish  in 
the  FCZ  with  drugs,  poisons  or  other 
chemicals  as  specified  in  9  669.24(b)(2): 

(12)  Possess,  have  custody  or  control 
of,  ship,  transport,  offer  for  sale,  seU. 
purchase,  import  land,  or  export  any 
shallow-water  reef  fish  or  parts  thereof 
taken  or  retained  in  violation  of  the 
Magnuson  Act  this  part  or  any  other 
regulation  under  the  Magnuson  Act 

(13)  Fail  to  comply  immediately  with 
enforcement  and  boarding  procedures 
specified  in  9  669.8; 

(14)  Refuse  to  allow  an  authorized 
officer  to  board  a  fishing  vessel  subject 
to  such  person's  control  for  purpose  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act  this  part  or  any  other 
regulation  or  permit  issued  under  the 
Magnuson  Act 

(15)  Forcibly  assault  resist  oppose, 
impede,  intimidate,  threaten,  or  interfere 
with  any  authorized  officer  in  the 
conduct  of  any  search  or  inspection 
under  the  Magnuson  Act 

(16)  Interfere  with,  delay,  obstruct  or 
prevent  by  any  means  a  lawful 
investigation  or  search  in  the  process  of 
enforcing  this  part; 

(17)  Interfere  with,  obstruct,  delay,  or 
in  any  other  manner  prevent  the  seizure 
of  illegally  taken  shallow-water  reef  fish 
or  the  final  disposition  of  such  shallow- 
water  reef  fish  through  the  sale  of  the 
shallow-water  reef  fish; 

(18)  Resist  a  lawful  arrest  for  any  act 
prohibited  by  this  part; 

('i9)  Interfere  with,  delay,  or  prevent 
by  any  means,  the  apprehension  or 
arrest  of  another  person,  knowing  that 
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such  other  person  has  committed  any 
act  prohibited  by  this  part;  and 

(20)  Transfer  directly  or  indirectly,  or 
attempt  to  so  transfer,  any  U.S.- 
harvested  shallow-water  reef  fish  to  any 
foreign  fishing  vessel,  while  such  foreign 
vessel  is  in  the  FCZ  unless  the  foreign 
fishing  vessel  has  been  issued  a  permit 
under  section  204  of  the  Magnuson  Act 
which  authorizes  the  receipt  by  such 
vessel  of  the  U.S. -harvested  fish  of  the 
Species  concerned. 

(b)  It  is  unlawful  to  violate  any  other 
provisions  of  this  part,  the  Magnuson 
Act,  or  any  regulations  or  permit  issued 
under  the  Magnuson  Act. 

§669.8    FacNitation  of  enforcenwnt 

(a)  General.  The  operator  of,  or  any 
other  person  aboard  any  fishing  vessel 
subject  to  this  part  must  immediately 
comply  with  instructions  and  signals 
issued  by  an  authorized  o^icer  to  stop 
the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel,  its  gear,  equipment,  fishing 
record  (where  applicable]  and  catch  for 
purposes  of  enforcing  the  Magnuson  Act 
and  this  part. 

(b)  Communications.  (1)  Upon  being 
approached  by  a  U.S.  Coast  Guard 
vessel  or  aircraft  or  other  vessel  or 
aircraft  with  an  authorized  officer 
aboard,  the  operator  of  a  fishing  vessel 
must  be  alert  for  communications 
conveying  enforcement  instructions. 

(2)  If  the  size  of  the  vessel  and  the 
wind,  sea,  and  visibility  conditions 
allow,  loudhailer  is  the  preferred 
method  for  communicating  between 
vessels.  If  use  of  a  loudhailer  is  not 
practicable,  and  for  communications 
with  an  aircraft,  VHF-FM  or  high 
frequency  radiotelephone  will  be 
employed.  Hand  signals,  placards,  or 
voice  may  be  employed  by  an 
authorized  officer  and  message  blocks 
may  be  dropped  from  an  aircraft. 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  flashing  light  directed  at 
the  vessel  signaled.  Coast  Guard  units 
will  normally  use  the  flashing  light 
signal  "L"  as  the  signal  to  stop. 

(4)  Failure  of  a  vessel's  operator  to 
stop  his  vessel  when  directed  to  do  so 
by  an  authorized  officer  using 
loudhailer,  radiotelephone,  flashing  light 
signal,  or  other  means  constitutes  prima 
facie  evidence  of  the  offense  of  refusal 
to  permit  an  authorized  officer  to  board. 

(5)  The  operator  of  a  vessel  who  does 
not  understand  a  signal  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
instantly. 


(c)  Boarding.  The  operator  of  a  vessel 
directed  to  stop  must: 

(1)  Guard  Channel  16,  VHF-FM,  if  so 
equipped; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
authorized  officer  and  his  party  to  come 
aboard; 

(3)  Except  for  those  vessels  with  a 
freeboard  of  four  feet  or  less,  provide  a 
safe  ladder,  if  needed,  for  the  authorized 
officer  and  his  party  to  come  aboard; 

(4]  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer,  provide  a  manrope  or 
safety  line,  and  illumination  for  the 
ladden  and, 

(5]  Take  such  other  actions  as 
necessary  to  facilitate  boarding  and  to 
ensure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(d)  Signals.  The  following  additional 
signals,  extracted  from  the  International 
Code  of  Signals,  may  be  sent  by  flashing 
light  by  an  enforcement  unit  when 
conditions  do  not  allow  communications 
by  loudhailer  or  radiotelephone. 
Knowledge  of  these  signals  by  vessel 
operators  is  not  required.  However, 
knowledge  of  these  signals  and 
appropriate  action  by  a  vessel  operator 
may  preclude  the  necessity  of  sending 
the  signal  "L"  and  the  necessity  for  the 
vessel  to  stop  instantly. 

(1)  "AA"  repeated  (.-.-)  '  is  the  call  to 
an  unknown  station.  The  operator  of  the 
signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  illuminating  the  vessel's 
identification. 

(2)  "RY-CY"  (.-.,-.-  -,-..-.-  -)  means 
"you  should  proceed  at  slow  speed,  a 
boat  is  coming  to  you."  The  signal  is 
normally  employed  when  conditions 
allow  an  enforcement  boarding  without 
the  necessity  of  the  vessel  being 
boarded  coming  to  a  complete  stop,  or, 
in  some  cases,  without  retrieval  of 
fishing  gear  which  may  be  in  the  water. 

(3)  "SQ3"  (...,-  -.-....-  -)  means  "you 
should  stop  or  heave  to:  I  am  going  to 
board  you." 

(4)  "L"  (.-..)  means  "you  should  stop 
your  vessel  instantly." 

S  669.9    Pename*. 

Any  person  or  fishing  vessel  found  to 
be  in  violation  of  this  part  will  be 
subject  to  the  civil  and  criminal  penalty 
provisions  and  forfeiture  provisions 
prescribed  in  the  Magnuson  Act,  and  to 
50  CFR  Part  621,  and  15  CFR  Part  904 
(Civil  Procedures),  and  other  applicable 
law. 


■  Period  (.)  means  a  short  flash  of  light,  and  Dash 
H  means  a  long  flash  of  light. 


Subpart  B— Management  Measures 

§  669.20    Fishing  year. 

The  fishing  year  for  the  shallow-water 
reef  fish  fishery  begins  on  January  1  and 
ends  on  December  31. 

§  669.21    Closed  seasons. 

The  fishing  season  for  Nassau  grouper 
in  the  FCZ  is  closed  from  0001  hours 
January  1  through  2400  hours  March  31. 
Nassau  grouper  taken  during  this  period 
must  be  returned  to  the  sea  immediately 
with  a  minimum  amount  of  harm. 

$669.22    Harvest  limitations. 

Fish  traps  may  be  tended  or  pulled 
only  by  persons  (other  than  authorized 
officers)  aboard  the  fish  trap  owner's 
vessel(s),  or  aboard  another  vessel  if 
such  vessel  has  onboard  written  consent 
of  the  fish  trap  owner,  or  if  the  fish  trap 
owner  is  aboard  and  has  documentation 
verifying  the  identification  number  and 
color  code.  Owner's  letter  of  consent 
must  specify  effective  time  period,  and 
trap  owner's  vessel  identification 
number  and  color  code. 

§669.23    Sizs  limitations. 

(a)  The  minimum  size  limit  for  the 
harvest  or  possession  of  yellowtail 
snapper  in  the  FCZ  is  8  inches  total 
length.  Effective  September  22, 1986,  the 
minimum  size  of  yellowtail  snapper  will 
be  increased  to  9  inches.  On  each 
September  22  the  minimum  size  will  be 
increased  one  inch  until  reaching  a 
minimum  size  of  12  inches  total  length 
on  September  22, 1989. 

(b)  The  minimum  size  limit  for  the 
harvest  or  possession  of  Nassau  grouper 
in  the  FCZ  is  12  inches  total  length. 
Effective  September  22, 1986,  the 
minimum  size  of  Nassau  grouper  will  be 
increased  to  13  inches.  On  each 
September  22  the  minimum  size  will  be 
increased  one  inch  until  reaching  a 
minimum  size  of  24  inches  total  length 
on  September  22, 1997. 

(c)  Undersized  yellowtail  snapper  and 
Nassau  grouper  must  be  returned  to  the 
water  immediately  and  with  minimum 
harm. 

(d)  All  shallow-water  reef  fish 
harvested  in  the  FCZ  and  subject  to 
minimum  size  limits  specified  in  this 
section  must  be  landed  with  the  head, 
fins,  and  tail  intact. 

§669.24    Gear  limitations. 

(a)(1)  Effective  September  22, 1986. 
fish  traps  must  have  a  minimum  mesh 
size  of  1 V*  inches  in  the  smallest 
dimension  of  the  mesh  opening. 

(2)  Fish  traps  must  have  on  the  sides 
or  top.  a  degradable  panel  or  degradable 
door  fastening  made  of  any  material 
listed  in  paragraph  (a)(3)  of  this  section. 
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The  panel  and  door  opening  must  not  be 
smaller  than  either  of  the  entry  ports  or 
funnel  opening  of  the  trap. 

(3)  Degradable  material  must  be 
untreated  fiber  of  biological  origin,  not 
more  than  three  millimeters 
(approximately  Vb")  maximum  diameter, 
including  but  not  limited  to  tyre  palm, 
hemp,  jute,  cotton,  wool,  or  silk,  or  non- 
galvanized  black  iron  wire  not  more 
than  1.5a  millimeters  (approximately 
one-sixteenth  inch)  in  diameter  that  is. 
16  gauge  wire. 

(b)(1)  Explosives,  including 
powerheads,  may  not  be  used  to  fish  for 
shallow-water  reef  fish  in  the  FCZ. 

(2)  Poisons,  drugs,  and  other 
chemicals  may  not  be  used  to  fish  for 
shallow-water  reef  fish  in  the  FCZ. 

§  669.25    Specifically  authorized  activities. 

The  Secretary  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  which  are  otherwise 
prohibited  by  these  regulations. 

(FR  Doc.  85-20544  Filed  8-23-85:  3:05  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 

Federal  Employees  Health  Benefits 
Program 

Correction 

In  FR  Doc.  85-18908  beginning  on  page 
32207  in  the  issue  of  Friday,  August  9, 
1985.  make  the  following  corrections: 

1.  On  page  32207.  in  the  third  column, 
in  S  890.503(c)(1).  in  the  twenty-first  line. 
"Amount"  should  read  "Amounts". 

2.  On  page  32208,  in  the  first  column, 
in  §  890.503(c)(2).  in  the  last  line.  "OMF* 
should  read  "OPM". 

3.  On  page  32208,  in  the  first  column, 
in  S  890.503(c)(3).  in  the  eleventh  line, 
"for"  should  read  "from";  in  the  ninth 
line  from  the  end  of  the  paragraph, 
"amount"  should  read  "amounts". 

4.  Also  on  page  32208,  in  the  first 
column,  in  S  890.503(c)(5).  in  the  eighth 
line,  "Amount"  should  read  "Amounts." 

BILUNG  CODE  ISOS-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
(Docket  No.  2697S] 

General  Administrative  Regulations- 
Appeal  Procedure 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

action:  Proposed  rule;  Correction. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  published  a  Notice 
of  Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  Tuesday,  August  13, 
1985.  at  50  FR  32576,  issuing  a  new 
Subpart  J  of  Part  400  in  Title  7  of  the 
Code  of  Federal  Regulations  to  be 
known  as  7  CFR  Part  400— General 
Administrative  Regulations — Subpart  J. 
Appeal  Procedure.  These  regulations  as 
published  contained  an  error  of 


omission  in  the  section  deaUng  with  the 
right  of  appeal.  This  notice  is  published 
to  correct  that  error. 
ADDRESS:  Written  comments  on  this 
correction  may  be  sent  to  the  Office  of 
the  Manager.  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC,  20250. 

FOR  FURTHER  INFORMATION  CONTACT. 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 

1.  The  authority  citation  for  7  CFR 
Part  400.  Subpart  J  continues  to  read  as 
follows: 

Authority:  Sees.  506,  518,  Pub.  L  75-430.  52 
Stat.  73,  77  as  amended  [7  U.S.C.  1506, 1516). 

2.  FR  Doc.  85-19177,  appearing  at  50 
FR  32578.  August  13. 1985.  is  corrected 
on  page  32577  by  amending  S  400.92(b) 
to  read  as  follows: 

(b)  Any  person  whose  claim  for 
indemnity  imder  insurance  obtained 
pursuant  to  this  Part  has  been  denied: 

Done  in  Washington,  DC,  on  August  20. 
1985. 
Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  85-20594  Filed  8-27-85;  8:45  am) 

mULHta  CODE  S410-(M-« 


7  CFR  Part  451 
[Docket  No.  2383S] 

Canning  and  Processing  Peach  Crop 
Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Supplemental  Notice  of 
Proposed  Policy  Rulemaking  and 
Extension  of  Comment  Period. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  issues  this 
supplemental  notice  of  proposed  policy 
rulemaking  for  the  purpose  of  soliciting 
public  comment  on  a  change  in  its 
proposed  canning  and  processing  peach 
crop  insurance  policy  which  deletes  the 
provision  for  division  of  land  in  the 
definition  of  "unit." 

FCIC  is  taking  action  to  delete  the 
provision  allowing  the  division  of  units 
from  all  crop  insurance  policies,  except 
small  grains,  effective  for  the  1986  crop 
year.  The  difficulty  of  maintaining  and 


auditing  accurate  and  adequate  records 
of  production  by  small  units  requires 
elimination  of  this  provisions. 

DATES:  Comment  Date:  Written 
comments,  data,  and  opinions  on  this 
supplemental  notice  of  proposed  policy 
rulemaking  must  be  submitted  not  later 
than  September  27, 1985  to  be  sure  of 
consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  may  be  sent  to  the  Office 
of  the  Manager,  Federal  Crop  Instn-ance 
Corporation,  Room  4096,  South  Bnilding. 
U.S.  Department  of  Agriculture. 
Washington.  D.C,  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U5.  Department 
of  Agriculture,  Washington,  D.C..  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  data 
established  for  these  regulations  is  May 
15, 1989. 

Merritt  W.  Sprague,  Manager.  FCIC 
has  determined  that  his  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  State  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
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Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quaUty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Tuesday,  February  26. 1985.  FCIC 
pubhshed  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  7787,  proposing  to  issue  a  new  Part 
451  In  Chapter  IV  of  Title  7  of  the  Code 
of  Federal  Regulations  (7  CFR  Part  451). 
prescribing  provisions  for  insuring 
carming  and  processing  peaches.  The 
public  was  given  60  days  in  which  to 
submit  written  comments,  data,  and 
opinions  on  the  proposed  rule.  No 
comments  were  received. 

FCIC  is  taking  action  to  delete  the 
provision  allowing  the  division  of  units 
from  all  crop  insurance  policies,  except 
small  grains,  effective  for  the  1986  crop 
year.  The  difficulty  of  maintaining  and 
auditing  accurate  and  adequate  records 
of  production  by  small  units  requires 
elimination  of  this  provision. 

FCIC  herewith  solicits  public 
comment  for  30  days  on  its  proposal  to 
delete  this  provision  from  the  proposed 
canning  and  processing  peach  crop 
insurance  policy  provisions.  Written 
comments  received  pursuant  to  this 
notice  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4096,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C..  20250,  during  regular  business 
hours,  Monday  though  Friday. 

List  of  Subjects  in  7  CFR  Part  451 

Crop  insurance,  Canning  and 
processing  peaches. 

Supplemental  Notice  of  Proposed  Policy 
Rulemaking  and  Extension  of  Comment 
Period 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seg.), 
the  Federal  Crop  Insurance  Corporation 
makes  a  change  in  the  proposed 
Canning  and  Processing  Peach  Crop 
Insurance  Regulations  published  at  50 
FR  7787  on  February  26, 1985,  as  follows: 

1.  The  Authority  citation  for  7  CFR 
Part  451  is: 

Autliority:  Sees  506.  516.  Pub.  L  75-430.  52 
Stat  73.  77  aa  amended  (7  U.S.C.  1506, 1516). 

2.  Section  17.1  of  Canning  and 
Processing  Peach  Crop  Insurance  Policy 
set  forth  in  5451.7(d)  of  the  proposed 
Federal  Crop  Insurance  Corporation 
regulation  published  at  50  FR  7790  is 
revised  to  read  as  follows: 


17.  Meaning  of  terms. 

1.  "Unit"  means  all  insurable  acreage  of 
peaches  in  Hie  county  located  on  contiguous 
land  on  the  date  insurance  attaches  for  the 
crop  year 

(1)  in  which  you  have  a  100  percent  share: 
or 

(2)  which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  canning  and  processing  peaches 
on  such  land  will  be  considered  as  owned  by 
the  lessee.  Units  will  be  determined  when  the 
acreage  is  reported.  Errors  in  reporting  units 
may  be  corrected  by  us  when  adjusting  a 
loss.  We  may  consider  any  acreage  and  share 
thereof  reported  by  or  for  your  spouse  or 
child  or  any  member  of  your  household  to  be 
your  bona  fide  share  or  the  bona  fide  share  of 
any  other  person  having  an  interest  therein. 
•         •         •         •         • 

Done  in  Washington,  D.C..  on  May  9, 1985. 
Edward  Hews. 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  85-20593  Filed  8-27-85;  8:45  am] 

MLUNQ  CODC  3410-OS-ll 


DEPARTMENT  OF  THE  TREASURY 

Offic*  of  th«  Comptroller  of  the 
Currency 

12  CFR  Parts  7  and  21 

[Docket  No.  85-14] 

Reports  of  Suspected  Crimes 

aqency:  Office  of  the  Comptroller  of  the 
Ciurency.  Treasury. 

ACnoH:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  proposes  to 
eliniinate  Interpretive  Ruling  9  7.5225  (12 
CFR  7.5225)  regarding  reports  by  a 
national  bank  in  the  event  of  known  or 
suspected  crimes  and  replace  it  with  a 
regulation  that  amends  the  requirements 
of  the  ruling.  The  proposed  rule 
references  a  new  report  form,  eliminates 
a  requirement  to  send  a  report  to  the 
bank's  bonding  company,  and  extends 
the  time  for  filing  reports  of  mysterious 
disappearances.  The  current  reporting 
system  (9  7.5225)  is  unduly  burdensome 
on  banks  and  has  limited  practical 
utility  to  the  government  agencies 
involved.  The  proposed  rule  is  intended 
to  make  report  filing  more  efficient  for 
the  banks  and  more  useful  for  law 
enforcement  agencies  in  identifying 
patterns  of  criminal  activity  and 
apprehending  persons  who  commit 
crimes  involving  national  banks.  The 
proposed  rule  also  clarifies  the 
responsibilities  of  national  banks  in 


reporting  and  maintaining  records  of 
known  or  suspected  crimes. 

DATES:  Comments  must  be  received  on 
or  before  October  28. 1985. 

AODRCSSCS:  Comments  should  be 
directed  to:  Docket  No.  85-14. 
Communications  Division,  5th  Floor,  490 
L'Enfant  Plaza  East.  SW.,  Washington. 
DC  20219.  Attention:  Lynnette  Carter. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

The  collection  of  information 
requirements  contained  in  the  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB).for 
review  under  44  U.S.Q  35O40i). 
Comments  specifically  addressing  those 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW..  Washington,  DC  2050a 
Attention:  Desk  Officer  for  the  Office  of 
the  Comptroller  of  the  Currency;  and 
should  also  be  directed  to  this  Office  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Rasmussen,  Attorney.  Enforcement 
and  Compliance  Division.  Office  of  the 
Comptroller  of  the  Currency. 
Washingtoa  DC  20219,  (202)  447-181& 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  is  charged  with 
safeguarding  the  safety  and  soundness 
of  national  banks  and  is  responsible  for 
ensuring  that  national  banks  apprise 
law  enforcement  authorities  of  any 
potential  violations  of  criminal  statuts. 
Employee  fraud  abusive  insider 
transactions,  check  kiting  schemes,  and 
the  like,  can  be  serious  threats  to  a 
bank's  security  and  luidennine  the 
confidence  and  trust  that  individuals 
and  businesses  place  in  the  banking 
industry.  The  OCCs  primary  concerns 
are  losses  sufficient  in  size  or  number  to 
impact  the  safety  and  soundness  of  the 
bank,  crimes  committed  by  bank 
officials,  and  the  adequacy  of  the  bank's 
security  systems  and  internal  controls. 
The  law  enforcement  community  is 
concerned  with  receiving  prompt  reports 
with  sufficient  information  to  determine 
whether  the  matter  warrants 
investigation  and  prosecution. 

A  Working  Group  was  formed  in 
December  1984  to  address  problems  and 
promote  cooperation  toward  the  goal  of 
improving  the  federal  government's 
response  to  white  collar  crime  in 
federally-regulated  financial  institutions. 
The  Working  Group  is  composed  of 
senior  officials  of  the  financial 
institution  regulatory  agencies  and  the 
Justice  Department.  Among  the 
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recommendations  of  the  Working  Group 
to  improve  the  referral  system  for 
suspected  banJc  fraud  was  the  use  of  a 
uniform  Criminal  Referral  Form  for  ose 
by  all  federally-insured  financial 
institutions  and  the  regulatory  agencies. 

Purpose 

This  notice  of  proposed  rulemaking  is 
part  of  an  effort  by  the  OCC,  in 
cooperation  with  the  other  federal 
financial  institution  regulatory  agencies 
and  the  Department  of  lustice,  to 
enhance  the  effectiveness  of  methods  of 
discovering  and  prosecuting  fraud  and 
other  crime  in  fmancial  institutions.  The 
goal  of  this  rulemaking  is  to  enhance  the 
information  quality  of  criminal  referrals, 
thereby  making  the  referrals  more 
useful,  and  to  provide  a  standard 
format.  These  changes  will  facilitate  the 
assessment  and  investigation  of  possible 
criminal  matters,  aid  in  the 
identiHcation  of  patterns  of  criminal 
misconduct,  and  improve  the  OCXTs 
ability  to  track  the  disposition  of 
criminal  referrals. 

Current  Requirements 

The  OCCs  S  7.5225.  which  is 
proposed  to  be  removed,  requires  that  a 
national  bank  make  an  immediate 
written  report  to  the  OCC,  to  Uie  United 
States  Attorney,  the  Federal  Bureau  <A 
Investigation,  and  to  the  bank's  bonding 
company  when  known  or  suspected 
thefts,  embezzlements,  check-kiting 
operations,  misappropriations  or  other 
defalcations  or  other  criminal  violations 
involving  bank  personnel  or  bank  funds 
occur.  Reports  of  mysterious 
disappearances  of  bank  funds  of  SlUXX) 
or  more  are  also  required.  A  bank  is 
required  to  include  the  identities  of 
persons  suspected  and  the  reasons  for 
suspicion  in  the  report.  No  standard 
format  is  prescribed  and  the  quality  and 
amount  of  information  reported  has 
varied  widely.  These  differences  and 
shortcomings  have  hampered  the 
agencies  in  their  law  enforcement 
efforts. 

OCCPropoul 

Proposed  S  21.11  requires  that  a 
national  bank  submit  a  Criminal 
Referral  Form  upon  the  occurrence  or 
discovery  of  any  known  or  suspected 
theft,  embezzlement,  check-kiting 
operation,  misappropriation  or  other 
defalcation  involving  bank  personnel  or 
bank  funds,  and  any  other  suspected 
criminal  violation.  Nfysterious 
disappearances  or  unexplained 
shortages  of  bank  funds  or  other  assets 
of  $1,000  or  more  need  not  be  reported  if 
they  are  due  to  errors  which  have  been 
discovered  and  corrected  within  seven 
business  days.  The  seven-day  deadline 


allows  the  bank  sufficient  time  to 
resolve  most  shortages,  thereby 
eliminating  unnecessary  reporting. 

The  Criminal  Referral  Form  has  two 
formats — a  short  form  (CC-8010-Oe)  and 
a  long  form  (CC-8010-09].  It  is  estimated 
that  the  short  form  wilt  be  used  for  95% 
of  the  reports  submitted. 

The  short  form  requires  a  bank  to 
report  the  basic  facts  of  the  suspected 
crime:  the  approximate  date  and  dollar 
amount  of  loss,  the  type  of  crime 
(embezzlement,  check  kiting,  etc.],  a 
brief  summary  of  the  violation,  the 
identity  of  any  person  suspected,  and 
the  location  of  the  offices  to  which  the 
report  is  being  sent  An  expanded  and 
more  detailed  report  (the  "long  form")  is 
required  when  the  amount  exceeds 
$10,000.  or  for  any  loss  involving  a  bank 
insider  (i.e.,  executive  officer,  director, 
or  principal  shareholder). 

Failure  to  file  reports  required  by  the 
proposed  rule  could  form  the  basis  for 
civil  money  penalties  against  the  bank, 
its  officers,  and  its  directors. 

If  a  question  exists  as  to  whether  to 
report  an  incident,  the  OCC 
recommends  that  a  report  be  submitted. 
For  example,  a  customer's  pattern  of 
cash  deposits  of  just  under  $10,000 
would  not  trigger  the  currency  reporting 
requirements  of  31  CFR  Part  103,  yet 
may  indicate  the  existence  of  a  money- 
laundering  operation.  Additionally, 
banks  are  free  to  report  any  potential 
violation,  regardless  of  amount  either  to 
federal,  state  or  local  authorities, 
whenever  a  violation  of  federal  or  state 
law  is  suspected. 

Banks  are  also  encouraged  to 
telephone  the  appropriate  authorities  in 
situations  which  dictate  an  immediate 
notification,  such  as  when  a  witness  or 
evidence  is  likely  to  disappear.  In  such 
cases,  the  referral  is  to  be  documented 
by  completion  of  the  referral  form. 

The  proposed  rule  provides  for  an 
exception  to  the  reporting  requirements 
for  robberies,  burglaries,  and  non- 
empfoyee  larcenies.  This  exception  is 
provided  because  of  an  existing 
recordkeeping  requirement  in  5  21.5(c). 
Under  21.5(c),  a  national  bank  is 
required  to  maintain  a  record  of  each 
robbery,  burglary,  or  non-employee 
larceny  committed  or  attempted  at  any 
of  its  banking  offices.  The  record  may  be 
a  copy  of  a  police,  insurance  or  similar 
report,  or  the  bank's  own  record. 
Nothing  contained  in  the  proposed  rule 
is  intended  to  alter  or  eliminate  the 
recordkeeping  requirements  of  S  21.5(c). 

Prior  to  October  8. 1981.  S  21.5  also 
required  a  national  bank  to  report  each 
such  instance  to  the  OCC  on  Form  CC- 
9030-02.  This  reporting  reqm'rement  was 
eliminated  because  the  limited  beneBts 


obtained  from  such  reports  did  not 
justify  the  reporting  burden  on  banks.  46 
FR  49104  [October  6, 1981).  A  national 
bank  continues  to  be  under  an 
obligation  to  report  robberies, 
burglaries,  and  Larcenies  to  the 
appropriate  law  enforcement 
authorities. 

How  the  Proposed  Rule  Differs  From 
Current  Procedure 

National  banks  already  report 
suspected  crimes  pursuant  to  I  7.5225. 
Proposed  $21.11  requires  the  use  of  a 
criminal  refierral  form  and  provides  a 
uniform  method  for  reporting.  It  is 
estimated  that  the  short  form  will  take 
less  time  to  complete  than  preparing  an 
original  letter  in  each  case.  While  the 
long  form  calls  for  more  information 
than  formerly  was  required  for  insider 
crimes  and  for  crimes  involving  amounts 
of  $10,000  or  more,  recent  statistics 
gathered  by  the  OCC  indicate  that  only 
about  4%  of  the  reported  crimes 
involved  more  than  $10,000,  and  that  a 
very  small  proportion  involved  insiders. 
Further,  a  bank  usually  needs  to  gather 
such  information  in  order  to  make  an 
insurance  claim,  or  in  due  course  to 
prepare  for  prosecution. 

This  proposed  rule  eliminates  the 
requirement  that  a  bank  send  a  report  to 
its  bonding  company.  These  reports  are 
a  matter  of  the  contractual  agreement 
between  the  bank  and  the  bonding 
company. 

This  proposed  rule  allows  banks  up  to 
seven  days  to  investigate  and  resolve 
mysterious  disappearances  and 
unexplained  shortages  before  they  are 
reported.  Mysterious  disappearances 
and  unexplained  shortages  are 
frequently  caused  by  clerical  errors 
which  are  discovered  and  corrected.  If 
the  bank's  investigation  reveals  that 
criminal  activity  was  involved,  then  the 
incident  must  be  reported  even  if  it  has 
been  corrected. 

The  title  of  proposed  §21.11  differs 
from  that  of  5  7.5225  (removal 
proposed).  The  title  "Defalcations  by 
Employees"  has  been  changed  to 
"Reports  of  Sospected  Crimes.''  The 
former  tide  was  too  limited  since 
activibes  which  involve  bank  funds, 
such  as  check  kiting  operations,  are 
embraced  by  the  regulation  whether 
perpetrated  by  outsiders  or  bank 
employees. 

Regidatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354m,  5  U.S.C.  601)  it  is  certified  that  this 
notice  of  proposed  rulemaking,  if 
adopted  as  a  final  rule,  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

The  OCC  has  determined  that  this 
proposed  rule  is  not  a  "major  rule"  and 
therefore  does  not  require  a  regulatory 
impact  analysis. 

List  of  Subjects  in  12  CFR  Parts  7  and  21 

National  banks.  Criminal  refen  als. 
Insider  abuse,  Theft.  Embezzlement, 
Check  kiting,  Defalcations. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  Parts  7  and  21  of  Chapter  I  of 
Title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  7— [AMENDED] 

1.  The  authority  citation  for  12  CFR 
Part  7  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq. 

§7.5225    [Removed] 

2.  Part  7  is  amended  by  removing 
S  7.5225. 

PART  21— [AMENDED] 

3.  The  authority  citation  for  12  CFR 
Part  21  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  93a,  1818.  as 
amended,  and  1881-1884. 

4.  The  dtle  of  Part  21  is  revised  to  read 
as  follows: 

PART  21— MINIMUM  SECURITY 
DEVICES  AND  PROCEDURES  AND 
REPORTS  OF  CRIMES  AND 
SUSPECTED  CRIMES 

5.  Sections  21.0  through  21.7  are 
designated  "Subpart  A — Minimum 
Security  Devices  and  Procedures". 

6.  The  title  of  §  21.0  is  revised  to  read 
as  follows: 


§  21.0    Purpose  and  scope  of  Subpert  A. 

7.  New  Subpart  B  consisting  of  §  21.11 
is  added  to  read  as  follows: 

Subpart  B— Reports  of  Crimes  and 
Suspected  Crimes 

fi  21.11     Reports  of  Suspected  Crimes. 

(a)  Purpose.  This  subpart  applies  to 
known  or  suspected  crimes  against 
national  banks.  This  subpart  ensures 
that  the  appropriate  parties  are  notified 
when  unexplained  losses  and  known  or 
suspected  criminal  acts  are  discovered. 
Based  on  these  reports,  OCC  maintains 
a  data  base  for  monitoring  the  types  and 
extent  of  crimes  against  banks. 


(b)  Report  required.  A  national  bank 
shall  file  Criminal  Referral  Form  CC- 
8010-08  or  CC-8010-09  in  accordance 
with  the  instructions  on  ti»e  form.  Copies 
are  sent  to  the  OCC  District 
Administrator  for  the  bank's  district  the 
nearest  office  of  the  FBI,  and  the  U.S. 
Attorney  for  the  bank's  district.  A  report 
is  required  in  case  of: 

(1)  Any  known  or  suspected  theft, 
embezziement,  check  kiting  operation, 
misapplication,  or  other  defalcation 
involving  bank  personnel  or  bank  funds 
in  any  amount. 

(2)  Any  known  or  suspected  criminal 
violation  of  any  section  of  the  United 
States  Code  or  applicable  state  statutes 
involving  the  affairs  of  the  bank. 

(3)  Any  mysterious  disappearance  or 
unexplained  shortage  of  bank  funds  or 
other  assets  of  $1,000  or  more  which  is 
not  loca'.ed  by  the  bank  within  seven 
busintss  days. 

[r] Exemptions.  Robberies,  burglaries, 
and  nonemployee  larcenies  which  are 
explicitly  covered  by  the  recordkeeping 
requirements  of  §  21.5(c)  are  exempt 
from  the  reporting  requirements  of  this 
section. 

(d)  Notification  to  Board  of  Directors. 
The  chief  executive  or  other  appropriate 
bank  officer  shall  notify  the  board  of 
directors  not  later  than  at  their  next 
meeting,  of  the  filing  of  any  report 
hereundsr. 

(e)  Penalty.  Failure  to  file  reports  may 
subject  the  bank,  its  ofHcers  and 
directors  to  civil  money  penalties. 

Dated:  July  23, 1985. 
H.  )oe  Seiby, 

Acting  Comptroller  of  the  Currency. 
[PR  Doc.  85-20448  Filed  8-27-85;  8:45  am] 

BIU-INQ  CODE  4S10-33-W 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  85-ANM-15f 

Propo&ed  Alteration  of  VOR  Federal 
Airways  V-269  and  V-357;  Oregon 

Correction 

In  FR  Doc.  85-19867,  beginning  on 
page  33352  in  the  issue  of  Monday, 
August  19, 1985,  make  the  following 
correction: 

On  page  33353,  second  column,  in 
amendatory  instruction  2,  "Section 
71.23"  should  have  read  "Section 

71.123". 

BHXINQ  CODE  IMS-OI-W 


14  CFR  Parts  71  and  73 
[Alfepsce  Docket  Na  S4-ANM-as] 

Proposed  EstabMshment  of  Restricted 
Area  R-6714E;  Yakima.  WA 

Correction 

In  FR  Doc.  85-19670,  begiiming  on 
page  33356,  in  the  issue  of  Mcmday, 
August  19, 1965,  make  the  folloMring 
corrections: 

On  page  33356: 

1.  In  the  second  coiiunn.  in  the 
heading,  the  Airspace  Docket  number 
should  have  read  as  set  forth  in  the 
heading  of  this  document. 

2.  In  the  third  column,  in  the  fifth  line. 
"No.  85-"  should  read  "No.  84-". 

BILUNQ  CODE  160fr^)1-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[File  No.  842  3048] 

Federated  Department  Stores,  Inc; 
Proposed  Consent  Agreefnent  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement 

summary:  In  setdement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
Cincinnati,  Ohio  retailer  and  its  division 
operating  14  department  stores  in  Texas 
(Foleys),  among  other  things,  to  inform 
rejected  credit  applicants  if  it  used 
irJormation  from  credit  reporting 
agencies  as  a  basis  for  denying  credit, 
and  the  name  and  address  of  the  credit 
reporting  agencies  used.  The  agreement 
would  require  respondents  to  comply 
with  the  provishans  of  the  Fair  Credit 
Reporting  Act,  and  is  binding  on  all  of 
Federated's  divisions.  Additionally, 
Foley's  would  be  required  to  review  all 
credit  applications  rejected  between 
January  1963  and  February  1965  and 
send  appropriate  FCRA  notices  to  all 
consumers  who  did  not  receive  them. 

date:  Comments  must  be  received  on  or 
before  October  28, 1905. 

ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  die 
Secretary,  Room  136,  6th  St  and  Pa. 
Ave..  NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATNM  CONTACT: 

Kristen  L.  Maimbet;g,  Dallas  Regional 
Office,  Federal  Trade  Commiasion,  8303 
Elmbrock  Dr.,  Dallas.  TX  75247.  (214) 
767-7050. 
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SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (18  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  CommiBsion,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  conunent  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Consumer  credit.  Trade  practices. 
Before  Federal  Trade  Comixussion 

(File  No.  842-3048] 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  Matter  of  FEDERATED 
DEPARTMENT  STORES,  INC.,  a 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Federated 
Department  Stores,  Inc.,  a  corporation, 
and  it  now  appearing  that  Federated 
Department  Stores,  Inc.,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated, 

It  is  hereby  agreed  by  and  between 
Federated  Department  Stores,  Inc..  by 
its  duly  authorized  officer,  and  its 
attorney,  and  counsel  for  the  Federated 
Trade  Commission  that; 

1.  Proposed  respondent  Federated 
Department  Stores,  Inc.  is  a  corporation, 
organized,  existing  and  doing  business 
under  and  by  virture  of  the  laws  of  ttle 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  located  at 
Seven  W.  Seventh  Street.  Cincinnati, 
Ohio  45202.  Foley's  is  a  division  of 
proposed  respondent.  Foley's  principal 
office  and  place  of  business  is  located  at 
1110  Main  Street.  Houston,  Texas  77002. 

2.  The  Federal  Trade  Commission  has 
jurisdiction  of  the  subject  matter  of  this 
pr6ceeding  and  of  the  proposed 
respondent,  find  the  proceeding  is  in  Lhe 
public  interest. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
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statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  settle  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  it  may  have  under  the 
Equal  Access  to  Justice  Act.  5  U.S.C.  50 
et  seq. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent, 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  tmless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdravim  by  the  Commission,  pursuant 
to  the  provisions  of  §  2.34  of  the 
Conunission's  Rules,  the  Conunission 
may,  without  further  notice  to  proposed 
respondent.  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 


may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  fiu-ther  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions:  For  the  purpose  of  this 
order  the  following  definitions  are 
applicable: 

A.  The  term  "consumer,"  "consumer 
report."  "consumer  reporting  agency," 
and  "person"  shall  be  defined  as 
provided  in  section  803  of  the  Fair  Credit 
Reporting  Act.  15  U.S.C.  1681a. 

B.  The  term  "no  file  response"  shall  be 
defined  as  a  consumer  report  consisting 
of  a  response  by  a  consumer  reporting 
agency  to  respondent's  request  for 
information  on  a  given  credit  applicant 
indicating  that  the  consumer  reporting 
agency  has  no  credit  history  information 
in  its  files  under  the  name  and/or  other 
identifiers  supphed  by  respondent. 

C.  The  term  "information"  shall  be 
defined  as  information  in  a  consumer 
report  furnished  to  respondent  by  a 
consumer  reporting  agency  reflecting 
slowly  paid  or  delinquent  credit 
obligations,  garnishment,  attachment, 
foreclosure,  repossession,  bankruptcy, 
suits  or  judgments,  inquiries  from 
creditors,  an  insufficient  ftiunber  of 
accounts  reported,  the  absence  or 
presence  of  certain  types  of  credit 
accounts,  the  presence  of  new  credit 
accounts  with  credit  histories  too  short 
to  meet  the  respondent's  criteria  for 
granting  credit  or  insufficient  positive 
information  to  meet  such  criteria. 

I 

It  is  hereby  ordered  that  respondent 
Federated  Department  Stores,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  any 
application  by  a  consimier  for  credit  that 
is  primarily  for  personal,  family  or 
household  purposes,  do  forthwith  cease 
and  desist  from: 

1.  Failing,  whenever  such  credit  is 
denied  wholly  or  partly  or  the  charge  for 
such  credit  is  increased  wholly  or  partly 
because  of  any  information  contained  in 
a  consumer  report  from  one  or  more 
consumer reportinoagencies  (including 
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a  "no-tile  response"),  to  disclose  to  the 
applicant  a)  that  the  adverse  action  was 
based  wholly  «r  partly  on  information 
contained  in  such  consumer  report  or 
reports  and  b)  the  name  and  address  of 
each  consumer  reporting  agency  that 
made  such  a  report  as  required  by 
section  615(a)  of  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681m(a). 

2.  Failing  to  review  each  application 
for  consumer  credit  as  to  which  Foley's 
took  adverse  action  between  January  1, 
1983,  and  February  4, 1985,  to  identify 
each  of  those  applications  as  to  which 
such  adverse  action  was  taken  based 
wholly  or  partly  upon  information 
obtained  from  a  consumer  reporting 
agency. 

3.  Failing,  within  ninety  (90)  days  of 
the  date  of  service  of  this  Order,  for 
each  application  identified  according  to 
paragraph  2  above,  to  send,  as  specified 
herein,  the  applicant  a  copy  of  the  letter 
attached  hereto  as  Appendix  A  or  B,  as 
applicable,  and  described  herein.  The 
letter  shall  be  on  Foley's  letterhead  and 
shall  show  the  name  and  address  of  the 
applicant  as  shown  on  the  application 
and  the  date  of  mailing.  The  letter  shall 
disclose  the  name  and  address  of  the 
cosumer  reporting  agency  or  agencies 
supplying  the  report(s)  containing  the 
information  on  which  the  adverse  action 
was  based.  A  letter  need  not  be  sent  to 
any  applicant  whose  application  was 
identified  pursuant  to  paragraph  2  of 
this  Order,  if  the  application  file  clearly 
shows  that  Foley's  has  previously  sent 
the  applicant  an  adverse  action 
notification  that  complied  in  all  respects 
with  the  provisions  of  paragraph  1  of 
this  Order,  nor  to  any  applicant  who 
subsequent  to  the  adverse  action  on 
such  application  was  granted  credit  by 
Foley's.  Nothing  in  this  Order  shall 
prohibit  respondent  from  adding  a 
paragraph  to  Appendices  A  and  B  that 
resolicits  the  previously  rejected 
applicants  if,  preceding  such  paragraph, 
respondents  insert  the  following 
language:  "You  may  want  to  check  yoiu* 
file  at  the  credit  bureau  mentioned 
above  to  make  sure  it  is  accurate  and 
complete  before  reapplying." 

II 

It  is  further  ordered  that  respondent 
shall  maintain  for  at  least  three  (3) 
years,  and  upon  request  make  available 
to  the  Federal  Trade  Commission  for 
inspection  and  copying,  documents  that 
will  demonstrate  compliance  with  the 
requirement  of  this  Order,  except  that 
consumer  application  files  need  only  be 
kept  for  the  period  required  by  §  202.12 
of  Regulation  B.  12  CFR  202.12.  Such 
documents  include,  but  are  not  limited 
to  all  credit  evaluation  criteria 
instructions  given  to  employees 


regarding  compliance  with  the 
provisions  of  the  Order,  any  notices 
provided  to  consumers  pursuant  to  any 
provision  of  this  Order,  and  the 
complete  application  file  to  which  they 
relate. 

m 

It  is  further  ordered  that  respondent 
shall  notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  that  may  affect 
comphance  obligations  arising  out  of  the 
Order.  This  provision  shall  remain  in 
effect  for  a  period  of  four  (4)  years  from 
the  date  of  this  Order. 

IV 

It  is  further  ordered  that  Foley's  shall 
deliver  a  copy  of  this  Order  to  cease  and 
desist  to  all  present  employees  engaged 
in  reviewing  or  evaluating  consumer 
reports  in  connection  with  applications 
for  credit  to  be  used  for  personal,  family 
or  household  purposes,  or  engaged  in 
prepaiing  of  furnishing  notices  to 
consumers  as  required  by  this  Order.  In 
addition,  respondent  shall  dehver  a 
copy  of  this  Order  to  all  present  and 
future  credit  managers  of  each  division, 
at  least  once  per  year,  for  a  period  of 
four  (4)  years  from  the  date  of  this 
Order. 


It  is  further  ordered  that  the 
respondents  herein  shall  within  one 
hundred  fifty  (150)  days  after  service 
upon  it  of  this  Order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  order. 

Appendix  A 

Dear  Customer:  Our  records  show  that 
Foley's  denied  your  application  for  consumer 
credit  sometimes  after  January  1, 1983.  The 
Fair  Credit  Reporting  Act  gives  persons 
denied  consumer  credit  the  right  to  be 
informed  at  the  time  credit  is  denied  whether 
the  denial  was  based  on  information  supplied 
by  a  consumer  reporting  agency  and,  if  so, 
the  name  and  address  of  such  agency.  Credit 
Reports  provide  a  variety  of  informaUon  to 
creditors,  including  information  about  how 
many  and  what  type  of  credit  accounts  you 
have. 

Consistent  with  an  agreement  we  have 
made  with  the  Federal  Trade  Commission, 
we  have  reviewed  yoiu'  application  file.  Our 
records  show  that  we  may  not  have  informed 
you  that  we  obtained  a  credit  report  in  which 
we  were  advised  by  the  consumer  reporting 
agency  that  it  showed  no  credit  history  for 
you.  The  consumer  reporting  agency  from 
which  we  obtained  the  report  is: 


(Name  of  Consumer  Reporting  Agency] 

(Street  Address) 

If  you  want  more  information  about  the 
federal  credit  laws,  write  the  Federal  Trade 
Commission.  Division  of  Credit  Practices. 
Washington,  D.C.  20560. 

lliank  you. 

Appendix  B 

Dear  Customer  Chir  records  show  that 
Foley's  denied  your  application  for  consumer 
credit  sometime  after  January  1, 1983.  The 
Fair  Credit  Reporting  Act  gives  persons 
denied  Consumer  credit  the  right  to  be 
informed  at  the  time  credit  is  denied  whether 
the  denial  was  based  on  information  supplied 
by  a  consumer  reporting  agency  and.  if  ao. 
the  name  and  address  of  such  agency.  Credit 
reports  provide  a  variety  of  information  to 
creditors,  including  information  al>out  how 
many  and  what  type  of  credit  accounts  yon 
h.Tve. 

Consistent  with  an  agreement  we  have 
made  with  the  Federal  Trade  Commission, 
we  have  reviewed  your  application  file.  Our 
records  show  that  we  may  not  have  informed 
you  that  your  Foley's  application  was  denied 
wholly  or  in  part  because  of  your  information 
contained  in  a  credit  report  The  consumer 
reporting  agency  (or  agencies)  that  furnished 
the  report  is  (are)  identified  below: 

(Name  of  Consumer  Reporting  Agency) 

(Street  Address) 

If  you  want  more  information  about  the 
federal  credit  laws,  write  the  Federal  Trade 
Commission,  Division  of  Credit  Practices. 
Washington,  DC.  20580. 

Thank  you. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Federated 
Department  Stores,  Inc.  (Federated),  7 
West  Seventh  Street.  Cinciimati.  Ohio. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  vdll  decide  whether  it  shordd 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  proposed  complaint  alleges  that 
Federated,  through  its  Foley's  division, 
violated  section  615(a)  of  the  Fair  Credit 
Reporting  Act  by  failing  to  advise 
certain  rejected  applicants  of  the  name 
and  address  of  consumer  reporting 
agencies  that  furnished  reports  on  these 
applications.  The  applicants  who  were 
denied  credit,  but  were  not  given  the 


34862 


Federal  Register  /  Vol.  sq  No.  167  /  Wednesday.  August  28.  1985  /  Proposed  Rules 


required  FCRA  notice,  fall  into  of  two 
classes  described  below: 

1.  The  applicants  were  denied  credit 
by  Foley's  and  the  denial  was  based  in 
whole  or  in  part  on  a  no  credit  file  report 
furnished  by  a  consumer  reporting 
agency;  or 

2.  The  applicants  were  denied  credit 
by  Foley's  and  the  denial  was  based  in 
whole  or  in  part  on  information 
contained  from  more  than  one  consumer 
reporting  agency. 

To  remedy  the  alleged  FCRA 
violations,  the  proposed  consent 
agreement  requires  that  a  letter  be  sent 
to  those  rejected  applicants  falling  into 
the  above  classes  who  applied  during 
the  time  period  from  January  1. 1983, 
until  February  4, 1985.  This  letter  will 
advise  each  rejected  applicant  of  the 
name  and  address  of  each  particular 
consumer  reporting  agency  which 
supplied  the  information.  Further. 
Federated  Department  Stores.  Inc.  will 
be  enjoined  from  future  violations  of 
section  615(a)  of  the  Fair  Credit 
Reporting  Act. 

The  intent  of  the  proposed  consent 
order  is  to  remedy  past  violations  and  to 
prevent  future  violations  of  the  Act. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  ofTicial  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Benjamin  L  Bennan. 
Acting  Secretary. 
|FR  Doc.  85-20517  Filed  8-27-65;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[Regulations  No.  16] 

Supptementai  Security  income  for  the 
Aged,  Blind,  and  Disabled;  Subpart  L— 
Resources  and  Exclusions;  Exclusion 
of  Underpayments  From  Resources 

AOENCV:  Social  Security  Administration. 

HHS. 

action:  Proposed  rule. 

SUtaMARYz  The  proposed  regulation 
reflects  the  provisions  of  section  2814  of 
Pub.  L  98-360,  the  Deficit  Reduction  Act 
of  1984.  which  amended  section  1613(a) 
of  the  Social  Security  Act  (the  Act). 
Section  2614  provides  for  the  excluding 
title  XVI  and  title  n  retroactive 
payments  from  resources  for  6  months 
following  the  month  of  receipt.  A  written 
notice  of  the  6-month  exclusion 


limitation  must  be  sent  to  the  recipient 
at  the  same  time  as  the  retroactive 
payment 

DATES:  We  are  inviting  public  comments 
on  this  Notice  of  Proposed  Rulemaking. 
If  we  receive  your  comments  no  later 
than  October  28, 1985,  they  will  be 
considered  in  developing  the  final 
regulation. 

AOORESSES:  Comments  should  be 
submitted  in  tvriting  to  the  Acting 
Commissioner  of  Social  Security. 
Department  of  Health  and  Fluman 
Services,  P.O.  Box  1585.  Baltimore, 
Maryland  21203,  or  delivered  to  the 
Office  of  Regulations,  Social  Security 
Administration,  3-B-4  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant.  Office 
of  Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
telephone  (301)  594-7463. 
SUPPLEMENTARY  INFORMATION:  Section 

1613(a)  of  the  Act  specifies  a  list  of 
exclusions  to  be  used  in  determining  the 
resources  of  an  individual  (and  eligible 
spouse,  if  any).  The  existing  regulations 
are  silent  concerning  the  exclusion  of 
retroactive  payments.  Operating 
instructions-interpreting  the  Act 
provided  that,  prior  to  October  1. 1984. 
the  effective  date  of  section  2614  of  Pub. 
L.  98-369,  retroactive  Supplemental 
Security  Income  (SSI)  payments  were 
not  counted  as  resources  for  3  months 
following  the  month  of  receipt. 
Retroactive  title  II  payments  resulting 
from  the  Secretary's  April  13, 1984. 
decision  to  suspend  the  continuing 
disability  review  process  were  not 
counted  as  resources  for  3  months 
following  the  month  of  receipt. 

Section  2614  of  Pub.  L  98-369  adds  a 
resource  exclusion  to  section  1613(a)  of 
the  Act.  Effective  October  1, 1984  the 
amount  of  any  tide  XVI  or  title  II 
underpayment  due  for  one  or  more  prior 
months  is  excluded  from  resources  for  8 
months  following  the  month  of  receipt. 
(It  is  our  practice  to  use  the  term 
"retroactive  payment"  for  the  types  of 
underpayments  addressed  by  this 
amendment.  Under  our  current 
regulations  at  20  CFR  416.536,  and  for 
purposes  of  this  exclusion, 
"underpayments"  include  federally 
administered  State  supplementary 
payments.)  The  exclusion  applies  to 
retroactive  payments  received  by  an 
individual  (and  spouse,  if  any)  and  by 


any  other  person  whose  resources  are 
deemed  to  the  individual.  A  written 
notice  of  the  6-month  exclusion 
limitation  will  be  given  to  the  recipient 
when  the  payment  is  made. 

The  6-month  exclusion  appUes  only  to 
the  funds  from  the  tide  II  or  tide  XVI 
retroactive  payment  The  exclusion 
gives  recipients  time  to  use  the  funds 
from  past  benefits  due  to  pay  bills  which 
may  have  accumulated  because  the 
recipient  had  no  means  with  which  to 
discharge  his  or  her  financial 
obligations.  Once  the  money  from  the 
retroactive  payment  is  spent  the 
exclusion  no  longer  applies  to  items 
purchased  with  the  money  unless  those 
items  are  otherwise  excluded,  even  if 
the  6-month  period  has  not  yet  expired. 
As  long  as  funds  from  the  retroactive 
payment  are  not  spent  they  are 
excluded  for  the  full  6-month  period. 

To  be  consistent  with  the  treatment  of 
other  excluded  funds,  we  are  requiring 
that  money  from  the  retroactive 
payment  be  kept  identifiable  from  other 
resources.  If  the  retroactive  payment 
funds  cannot  be  distinguished  from 
other  resources,  they  will  be  counted 
toward  the  nonexcludable  resources 
limit  as  described  in  {  416.1205. 

This  proposed  regulation  adds  20  CFR 
416.1233  to  reflect  the  new  exclusion 
from  resources.  We  also  added  a 
reference  to  20  CFR  4181233  to  die  list 
of  exclusions  from  resources  found  in  20 
CFR  416.1210. 

Regulatory  Procedures  ^ 

Executive  Order  12291 

This  proposed  regidation  has  been 
reviewed  under  Executive  Order  12291 
and  does  not  meet  any  of  the  criteria  for 
a  major  regulation  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  and  will  not  cause 
increases  in  costs  or  prices.  Therefore,  a 
regulatory  impact  analysis  is  not 
required.  We  estimate  that  the  program 
costs  of  implementing  section  2614  of 
Pub.  L  98-369  will  be  less  Uian  $1 
million  per  year  and  the  administrative 
costs  will  be  insignificant 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed 
regulation  will  nqt  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  affects  only  individuals  and  States. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-354, 
the  Regulatory  Flexibility  Act  is  not 
required. 

Paperwork  Reduction  Act 

This  proposed  regulation  imposes  no 
additional  reporting  or  recordkeeping 
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requirements  requiring  the  Office  of 
Management  and  Budget  clearance. 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
beneHts.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807,  Supplemental  Security 
Income  program.) 

Dated:  April  2, 1985. 
Martha  A  McSteen, 
Acting  Commissioner  of  Social  Security. 

Approved:  July  24. 1985. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

Subpart  L  of  Part  416  of  Chapter  III  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  416— [AMENDED] 

1.  The  authority  citation  for  Subpart  L 
of  Part  416  continues  to  read  as  follows: 

Authority:  Seca.  1102, 1601. 1602, 1611, 1612, 
1613, 1614(0  and  1631(d)  of  the  Social 
Security  Act,  as  amended;  49  Stat.  647.  as 
amended;  86  Stat.  1465, 1486, 1468, 1470,  and 
1473;  42  U.S.C.  1302, 1381, 13Bla,  1382, 1382a, 
1382b.  1382c(f)  and  1383(d).  unless  otherwise 
noted. 

2.  In  5  416.1210.  the  introductory  text 
of  the  section  is  set  out  for  the 
convenience  of  the  reader  and  a  new 
paragraph  (m)  is  added  to  read  as 
follows: 

S  416.1210    ExduskNW  from  resources; 
general. 

In  determining  the  resources  of  an 
individual  (and  spouse,  if  any)  the 
following  items  shall  be  excluded: 

(m)  Title  XVI  or  title  II  retroactive 
payments  as  provided  in  9  416.1233. 

3.  Section  416.1233  is  added  to  read  as 
follows: 

S  416.1233    Exclusion  of  underpayments 
from  resources. 

In  determining  the  resources  of  an 
individual  (and  spouse,  if  any),  we  will 
exclude  from  resources  for  6  months 
following  the  month  of  receipt  any  title 
XVI  retroactive  payment  that  meets  the 
deBnition  of  "underpayment"  in 
S  416.536  of  this  part,  or  title  II 
retroactive  payment,  which  is  due  for  1 
or  more  prior  months  and  is  received  on 
or  after  October  1, 1984.  This  exclusion 
also  applies  to  the  resources  of  any 
other  person  whose  resources  are 
deemed  to  the  individual  (or  spouse). 
This  exclusion  applies  only  to  the  funds 
from  the  title  XVI  or  title  II  retroactive 
payment.  Once  the  money  from  the 
retroactive  payment  is  spent,  the 


exclusion  no  longer  apphes  to  items 
purchased  with  the  money  unless  those 
itmes  are  otherwise  excluded  under  this 
part,  even  if  the  §-month  period  has  not 
expired.  As  long  as  funds  from  the 
retroactive  payment  are  not  spent,  they 
are  excluded  for  the  full  6-month  period. 
Money  from  the  retroactive  payment 
must  be  identifiable  from  other 
resources.  If  the  funds  from  the 
retroactive  payment  are  commingled 
with  other  funds  so  as  to  lose  their 
identify,  the  retroactive  payment  funds 
will  be  counted  toward  the 
nonexcludable  resources  limit  as 
described  in  8416.1205.  We  will  give  a 
written  notice  of  the  6-month  exclusion 
limitation  to  the  recipient  when  we 
make  the  payment. 

(FR  Doc.  85-20545  Filed  8-27-«5;  a-45  am] 
BILUNO  CODE  41tO-11-«i 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  902 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on  an 
Amendment  to  the  Alaska  Permanent 
Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing 
procedures  for  a  public  comment  period 
and  for  a  pubhc  hearing  on  an 
amendment  submitted  by  the  State  of 
Alaska  to  amend  its  permanent 
regulatory  program  which  was  approved 
by  the  Secretary  of  the  Interior  xmder 
the  Surface  Mining  Confrol  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  program  amendment  consists 
of  proposed  provisions  to  implement  a 
blaster  training,  examination  and 
certification  program  as  required  by  30 
CFR  Part  850. 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendment 
is  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  amendment 
and  information  pertinent  to  the  public 
hearing. 

DATES:  Written  comments  not  received 
on  or  before  4:00  p.m.  on  September  27, 
1985  will  not  necessarily  be  considered. 
A  public  hearing  on  the  proposal  will  be 
held  on  September  23, 1985  at  the 
location  listed  below  under 
"SUPPLEMENTARY  INFORMATION".  Any 


person  interested  in  making  an  oral  or 
written  presentation  at  the  hearing 
should  contact  Mr.  Gene  Filer,  Acting 
Director,  OSM  Casper  Field  Office,  by 
4:00  p.m.  on  September  12, 1985.  If  no 
one  has  contacted  Mr.  Filer  to  express 
an  interest  in  participating  in  the  hearing 
by  that  date,  the  hearing  will  not  be 
held.  If  only  one  person  has  so 
contacted  Mr.  Filer,  a  public  meeting, 
rather  than  a  hearing  may  be  held  and 
the  results  of  the  meeting  included  in  the 
Adminisfrative  Record. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
Gene  Filer,  Acting  Director,  Casper  Field 
Office,  Office  of  Surface  Mining  and 
Reclamation  and  Enforcement  Freden 
Building,  935  Pendall  Boulevard,  P.O. 
Box  1420.  Mills.  Wyoming  82644. 

The  public  hearing,  if  requested  will 
be  at  1:00  p.m.  at  the  Alaska  Department 
of  Natural  Resources,  Division  of 
Mining.  Frontier  Building.  Room  1360. 
3601  "C"  Street  Anchorage.  Alaska 
99503.  See  "SUPPl.EMENTARY 

INFORMATION"  for  addresses  where 
copies  of  the  Alaska  program 
,  amendment  and  administrative  record 
on  the  Alaska  program  are  available. 
Each  requestor  may  receive,  free  of 
charge,  one  single  copy  of  the  proposed 
program  amendment  by  contacting  the 
OSM  Casper  Field  Office  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  Filer,  Acting  Director,  Casper 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Freden 
Building,  935  Pendell  Boulevard,  P.O. 
Box  1420,  Mills,  Wyoming  82644; 
Telephone  (307)  281-5824. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  Alaska  program  amendment,  the 
Alaska  program  and  the  adminisfrative 
record  on  the  Alaska  program  are 
available  for  public  review  and  copying 
at  the  OSM  offices  and  the  office  of  the 
State  regulatory  authority  listed  below, 
Monday  throu^  Friday,  9:00  a.m.  to  4K)0 
p.m.,  excluding  hoUday; 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Adminisfrative 
Record,  Room  5124, 1100  "L"' Street 
NW.,  Washington,  D.C.  20240. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Freden  Building,  935 
Pendall  Boulevard,  Mills.  Wyoming 
82644. 
Alaska  Department  of  Natural 
Resources,  Division  of  Mining,  Pouch 
7-016,  Anchorage,  Alaska  999510 
The  Alaska  program  was  approved  by 
the  Secretary  of  the  Interior  on  May  2, 
1983,  Federal  Register  (48  FR  12274).  On 
May  28, 1985.  the  State  of  Alaska 
submitted  to  OSM.  for  informal  review, 
a  draft  blaster  certification  amendment 
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to  its  approved  permanent  regulatory 
program.  Alaska,  on  August  1. 1985. 
notified  OSM  that  the  informal  draft 
subniission  was  to  be  considered  as 
Alaska's  formal  blaster  certification 
program  amendment  submission.  The 
proposed  program  amendment  is 
intended  to  implement  the  provisions  of 
30  CFR  Part  850  relating  to  blaster 
training,  examination  and  certification. 
The  proposed  amendment  consists  of 
proposed  regulations  governing  the 
standards  for  certification  of  blasters 
and  material  addressing  proposed 
training  and  certification  programs 
available  for  individuals  interested  in 
becoming  certified  blasters.  A 
discussion  of  each  area  of  concern  is 
provided  fii  an  outline  which  follows  the 
Federal  regulations  at  30  CFR  Parts  816, 
817,  (use  of  explosives)  and  850  (blaster 
certification)  as  published  in  the  March 
4, 1983  Federal  Register  (48  FR  9486).  In 
accordance  with  the  provisions  of  30 
CFR  732.17,  OSM  is  seeking  comments 
from  the  public  on  the  adequacy  of  the 
proposed  program  amendment.  If  the 
proposed  amendment  is  found  by  the 
Director  to  be  in  accordance  with 
SMCRA  and  no  less  effective  than  the 
Federal  regulations,  the  amendment  will 
be  approved  and  codified  at  30  CFR 
Part  902  as  part  of  the  approved  Alaska 
program. 

AdcBtional  Detenninations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act-  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act-  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 


the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  902 

Coal  mining,  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Authority:  Pub.  L  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C  1201  et  seq). 

Dated:  August  23. 1985. 
Brant  Wahlquist, 

Acting  Director,  Office  of  Surface  Mining. 
(FR  Doc.  85-20519  Filed  8-27-85;  8:45  am] 

BIUJNO  CODE  4310-OS-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NC-011;  A-4-FRL-2888-S] 

North  Carolina;  Approval  and 
Promulgation  of  lmplem«ntation  Plans 
Malfunction  Regulation 

AGENCY:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  In  response  to  EPA's  request 
that  states  define  their  policy  for 
handling  excess  emissions  during 
periods  of  equipment  malfunction, 
startup  and  shutdown.  North  Carolina 
has  adopted  a  new  regulation  15  NCAC 
2D.0535.  EPA  is  proposing  to  approve 
the  major  part  of  this  regulation  which 
deals  with  excess  emissions  during 
equipment  malfunctions.  The 
approvable  portion  of  the  rule  (15  NCAC 
2D.0535(a)-(f)),  was  submitted  to  EPA  on 
January  24, 1983,  and  is  consistent  with 
EPA's  policy  on  excess  emissions 
caused  by  malfunctioning  equipment. 
Paragraph  (g)  of  the  rule  deals 
specifically  with  startups  and 
shutdowns  and  was  submitted  to  EPA 
on  April  17, 1984.  EPA  is  proposing  to 
disapprove  2D.0535(g)  because  it  is 
inconsistent  with  EPA's  policy  on  excess 
emissions  during  periods  of  startup  and 
shutdown.  EPA  is  also  proposing  to 
approve  the  repeal  of  2D.0904  which 
covered  malfunctions,  breakdowns  and 
upsets  for  VOC  sources.  The  essence  of 
this  rule  has  been  incorporated  into  the 
new  malfunction  regulation.  The  effect 
of  the  portion  of  the  new  regulation 
concerning  malfunctions  will  be  to 
require  sources  in  the  State  to  report 
excess  emissions  to  the  State  agency 
and  provide  a  demonstration  that  those 
exceedances  could  not  have  been 
avoided.  In  the  event  an  adequate 
justification  is  not  submitted,  the 
excursions  will  be  treated  as  violations 


of  the  State  Implementation  Plan  (SIP) 
and  enforcement  action  could  ensue. 

dates:  To  be  considered,  comments 
must  be  submitted  by  September  27, 
1985. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Janet  Hayward  of  EPA 
Region  IV's  Air  Management  Branch 
(see  Regional  IV  address  below).  Copies 
of  the  State's  submittal  are  available  for 
review  during  normal  business  hours  at 
the  following  locations: 

Environmental  ProtecUon  Agency, 
Region  IV,  Air  Management  Branch, 
345  Courtland  Street,  NE..  Atlanta. 
Georgia  30365 

Division  of  Environmental  Management, 
North  Carolina  Department  of  Natural 
Resources  &  Community 
Development.  Archdale  Building,  512 
North  Salisbury  Street,  Raleigh,  North 
Carolina  27611. 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  Hayward  of  the  EPA  Region  IV  Air 
Management  Branch  at  the  above 
address  and  telephone  404/881-3286 
(FFS  257-3286). 

SUPPI^MENTARY  INFORMATION: 

Occasionally  air  pollution  sources  may 
experience  excessive  emissions  due  to 
unforeseen  malfunctions,  equipment 
breakdowns,  or  routine  maintenance, 
startups  and  shutdowns.  EPA  recognizes 
that  some  types  of  exceedances  are 
unavoidable  and  has  adopted  a  policy 
which  permits  states  to  use  enforcement 
discretion  and  to  excuse  excess 
emissions  if  they  occurred  under  certain 
circumstances.  Memoranda  from  former 
Assistant  Administrator  Kathleen 
Bennett  to  the  Regional  Administrators, 
dated  September  28, 1982,  and  February 
15, 1983,  describe  that  policy  as  well  as 
the  rationale  behind  it.  The  policy 
permits  the  exercise  of  enforcement 
discretion  with  respect  to  excess 
emissions  during  malfunctions,  provided 
the  source  adequately  shows  that  the 
criteria  specified  in  the  policy  have  been 
satisfied.  The  policy  also  provides  that 
excess  emissions  during  startup  and 
shutdown  be  treated  as  violations, 
unless  the  source  adequately  shows  that 
the  excess  emissions  could  not  have 
been  prevented  through  careful  planning 
and  design,  and  that  bypassing  of 
control  equipment  was  unavoidable  to 
prevent  loss  of  life,  personal  injury  or 
severe  property  damage. 

Submittal  and  Regulatory  History 

In  response  to  EPA's  request  that  the 
State  define  its  policy  for  handling 
excess  emissions,  North  Carolina  has 
developed  a  new  regulation  titled  15 
NCAC  ZTi.0b3b— Malfunction,  Startup 
and  Shutdown.  This  rule  was  submitted 
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to  EPA  for  approval  on  January  24, 1983. 
At  that  time  North  Carolina  also 
requested  that  EPA  approve  the  repeal 
of  regulation  2D.0904  (Malfunctions. 
Breakdowns  and  Upsets  for  VOC 
sources)  which  would  be  superseded  by 
the  new  malfunction  rule. 

On  December  21, 1983  (48  FR  56412), 
EPA  proposed  to  disapprove  the  entire 
regulation  because  paragraph  (g)  was 
not  consistent  with  EPA's  "Policy  on 
Excess  Emissions  During  Startup, 
Shutdown,  Maintenance  and 
Malfunction."  (See  memorandum  from 
Kathleen  M.  Bennett,  Assistant 
Administrator  for  Air,  Noise,  and 
Radiation  to  Regional  Administrators  I- 
X,  dated  February  15, 1983.)  Paragraph 
(g)  dealt  solely  with  excess  emissions 
during  periods  of  startup  and  shutdown 
and  stated  that  those  emissions  would 
not  be  considered  violations.  This 
automatic  exemption  was  clearly 
unacceptable  to  EPA. 

Because  North  Carolina  desired  to 
have  a  fully  approvable  regulation,  they 
developed  alternative  language  to 
address  emissions  during  startups  and 
shutdowns.  A  revised  version  of 
paragraph  (g)  was  adopted  by  the 
Environmental  Management 
Commission  and  submitted  to  EPA  for 
approval  on  April  17, 1984.  This  new 
paragraph  superseded  the  original 
version  previously  submitted  on  January 
24,1983. 

The  revised  paragraph  (g)  continued 
to  provide  automatic  exemptions  for 
emissions  excursions  that  occurred 
during  startup  and  shutdown.  The  rule 
labeled  excess  emissions  as  violations 
only  if  the  source  could  not  demonstrate 
that  the  emissions  were  unavoidable 
when  requested  to  do  so.  Exceedances 
were  not  required  to  be  reported, 
however,  so  unless  the  director  was 
notified,  he  would  not  request  a 
demonstration.  EPA  feels  this  language 
would  provide  for  automatic  exemptions 
in  an  unlimited  number  of  cases. 

EPA  communicated  this  position  to 
North  Carolina  and  the  State  indicated 
they  would  again  attempt  to  revise 
paragraph  (g)  to  satisfy  EPA's  concerns. 
For  this  reason,  action  on  2D.0535  was 
deferred  in  the  October  17, 1984,  notice 
of  proposed  rulemaking  (49  FR  40607). 

On  October  4, 1984,  North  Carolina 
sent  a  letter  to  EPA  which  stated  that 
they  would  not  further  revise  their 
malfunction  rule.  The  State  felt  that 
changing  their  startup  and  shutdown 
provisions  to  make  them  acceptable  to 
EPA,  would  render  them  unmanageable 
at  the  state  level.  Therefore,  the  State 
asked  that  EPA  reverse  its  original 
proposed  disapproval  of  the  entire 
regulation.  If  EPA  could  not  approve  the 
regulation  as  a  whole.  North  Carolina 


requested  that  EPA  approve  all  of 
2D.0535  with  the  exception  of  paragraph 
(8)- 
Severability. 

EPA  has  determined  that  2D.0535(g)  is 
severable  from  the  remainder  of  the 
rule,  because  it  is  completely 
independent  of  paragraphs  (a)-(f). 

Public  Comment 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Interested 
parties  may  submit  written  comments  to 
the  address  listed  above.  Since  EPA  has 
previously  proposed  action  on  this 
regulation,  several  comments  have 
already  been  received.  All  comments 
submitted  during  the  present  comment 
period,  as  well  as  those  already 
received,  will  be  considered  in 
conjunction  with  the  final  rulemaking. 

Proposed  Action 

EPA  has  reconsidered  its  original 
proposed  disapproval  of  2D.0535.  The 
Agency  believes  that  paragraphs  (a) 
through  (f)  of  the  malfunction  rule  are 
largely  consistent  with  EPA's  excess 
emissions  policy.  Therefore.  EPA  is 
proposing  to  approve  2D.0535(a)-{f)  as 
submitted  on  January  24, 1983.  It  should 
be  noted  that  EPA  is  not  proposing 
approval  in  advance  any  determination 
made  by  the  State  under  paragraph  (c), 
that  a  source's  excess  emissions  were  in 
fact  unavoidable  and  excusable  under 
the  State's  rule,  but  rather  is  proposing 
approval  only  of  the  procedures  and 
criteria  in  paragraph  (c).  Thus,  EPA 
would  retain  its  authority  to 
independently  determine  whether  an 
enforcement  action  is  appropriate  in  any 
particular  case.  EPA  is  also  proposing  to 
approve  the  repeal  of  2D.0904  which  is 
replaced  by  the  new  regulation. 

EPA  maintains  its  position  on  the 
unapprovability  of  2D.0535  (g)  and  is 
proposing  to  disapprove  only  paragraph 
(g)  of  the  regulation,  which  was 
submitted  on  April  17, 1984. 

It  should  be  noted  that  SIPs  are  not 
required  to  have  provisions  specifying 
how  a  state  may  exercise  its 
enforcement  discretion  with  respect  to 
excess  emissions  during  malfunctions 
and  startups  and  shutdowns. 

Further  details  supporting  EPA  action 
on  North  Carolina's  malfunction  rule  are 
discussed  in  the  technical  support 
document,  which  is  available  for  public 
inspection  at  EPA's  Regional  Office  in 
Atlanta,  Georgia. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709.)  EPA's  disapproval  of 


2D.0535  (g)  will  not  have  a  significant 
economic  impact  because  it  will  simply 
maintain  the  status  quo. 

Under  Executive  Order  12291,  today's 
action  is  not  *major'.  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Port  52 

Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Aotfaotity:  42  U.S.C.  7401-7642. 
Dated:  June  27, 1985. 
Sanford  W.  Harvey.  Jr.. 

Acting  Regional  Administrator. 

(FR  Doc.  85-20576  Filed  8-27-85;  8:45  am] 

BIUJNO  COOC  MMMW-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  205 

Hre  Suppression  Assistance 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Proposed  rule. 

summary:  FEMA  has  determined  that 
certain  administrative  changes  should 
be  made  in  the  Fire  Suppression 
Assistance  regulations  under  section  417 
of  the  Disaster  Relief  Act  of  1974,  Pub.  L 
93-288.  The  changes  are  intended  to 
clarify  some  provisions  in  existing 
regulations  and  add  other  provisions  to 
update  the  regulations. 
DATE:  Comments  due  date  October  28. 
1985. 

ADDRESS:  Send  comments  to  Rule 
Docket  Clerk,  Office  of  the  General 
Counsel,  Federal  Emergency 
Management  Agency,  Room  835,  500  C 
Street,  SW.  Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT 

Gene  Morath,  Office  of  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency,  Room 
714,  500  C  Street,  SW,  Washington.  DC 
20472,  Telephone  (202)  646-3683. 

SUPPLEMENTARY  INFORMATION:  The 

changes  are,  essentially,  administrative 
in  nature  designed  to  (1)  eliminate  the 
requirement  for  an  annual  update  of  the 
FEMA-State  Agreement  for  Fire 
Suppression  Assistance  (section  101),  (2) 
retiUe  the  Reimbursement  section  (104) 
to  read  Cost  Eligibifity  and  clarify 
portions  of  the  cost  eligibihty  section.  (3) 
allow  the  use  of  reasonable  State 
equipment  rates  instead  of  requiring  the 
use  of  FEMA  rates  [section  104(b]),  (4) 
comply  with  the  Single  Audit  Act  of 
1984,  Pub.  L  98-502  [section  105(d)J,  and 
(5)  add  a  new  section  (103)  entitled 
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"Grant  Administration"  applicable  to 
the  administration  of  fire  suppression 
assistance  grants. 

Environmental  Considerations 

FEMA  regulations  at  44  CTR  Part  10. 
Environmental  Conservations,  which 
implement  the  National  Environmental 
Policy  Act  (NEPA)  regulations,  sets  forth 
the  determination  that  Fire  Suppression 
Assistance.authorized  under  section  417 
of  the  Disaster  Rehef  Act  of  1974,  42 
USG  5187  is  entitled  to  a  categorical 
NEPA  exclusion.  See  44  CPU 
10.8{c)(3)(vii)(F).  In  addition.  44  CFR 
10.8(c)(2)(i)  states  that  the  preparation  of 
regulations,  manuals,  and  other 
guidance  related  to  an  action  which 
qualifies  for  categorical  exclusion  are 
also  categorical  exclusions.  Thus,  the 
preparation  of  an  environmental 
assessment  for  the  issuance  of  these 
regulations  is  not  required. 

Executive  Order  12291.  "Federal 
Regulations 

This  rule  is  not  a  "major  rule"  within 
the  context  of  Executive  Order  12291.  It 
will  not  have  an  annual  e^ect  on  the 
economy  of  $100  million  or  more. 

The  rule  will  not  have  a  significant 
economic  impact  on  small  entities, 
within  the  meaning  of  5  U.S.C.  605  (the 
Regulatory  Flexibility  Act).  Therefore, 
no  regulatory  analysis  will  be  prepared. 

The  information  collection  require 
contained  in  this  rule  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  has  been 
assigned  OMB  control  number  3067- 
0066. 

List  of  Subjects  in  44  CFR  Part  205 

Disaster  assistance.  Grants  programs 
Housing  and  Community  Development. 

Accordingly,  Chapter  1  of  Title  44, 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  revising  subpart  G  to 
Part  205  to  read  as  follows: 

PAFTT  205— {AMENDED] 


Subpart  G— Fire  Suppression  Assistartce 

205.100  General. 

205.101  FEMA-State  agreements. 

205.102  Request  for  assistance. 

205.103  Providing  assistance. 

205.104  Cost  Eligibility. 

205.105  Grant  administration. 
Authority:  42  U.S.C.  5201  Reorganization 

Plan  No.  3  of  1978.  and  E  0. 1214& 


Subpart  G— Fire  Suppression 
Assistance 

$205,100    General 

When  the  Associate  Director 
determines  that  a  fire  or  fires  threaten 
such  destruction  as  would  constitute  a 
major  disaster,  assistance  may  be 
authorized,  including  grants,  equipment, 
supplies,  and  personnel,  to  any  State  for 
the  suppression  of  any  fire  on  publicly 
or  privately  owned  forest  or  grassland. 

§  205.101    FEMA-State  agreements. 

Federal  assistance  under  section  417 
of  the  Act  is  provided  in  accordance 
with  a  continuing  FEMA-State 
Agreement  for  Fire  Suppression  (the 
Agreement)  signed  by  the  Governor  and 
the  Regional  Director.  The  Agreement 
contains  the  necessary  terms  and 
conditions,  consistent  with  the 
provisions  of  apphcable  laws.  Executive 
orders,  and  regulations,  as  the  Associate 
Director  may  require  and  specifies  the 
type  and  extent  of  Federal  assistance. 
The  Governor  may  designate  authorized 
representatives  to  execute  requests  and 
certifications  and  otherwise  act  for  the 
State  during  fire  emergencies. 
Supplemental  agreements  shall  be 
executed  as  required  to  update  the 
continuing  Agreement. 

9  205.102    Request  for  assistance. 

When  a  Governor  determines  that  fire 
suppression  assistance  is  warranted,  a 
request  for  assistance  may  be  initiated. 
Such  request  shall  specify  in  detail  the 
factors  supporting  the  request  for 
assistance.  In  order  that  all  actions  in 
processing  a  State  request  are  executed 
as  rapidly  as  possible,  the  State  may 
submit  a  telephone  request  to  the 
Regional  Director,  prompUy  followed  by 
a  confirming  telegram  or  letter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  Control  Numbers  3067- 
0066.) 

§  205. 103    Providing  assistance. 

Following  the  Associate  Director's 
decision  on  the  State  request,  the 
Regional  Director  will  notify  the 
Governor  and  the  Federal  firefighting 
agency  involved.  The  Regional  Director 
may  request  assistance  from  Federal 
agencies  if  requested  by  the  State.  For 
each  fire  or  fire  situation,  the  State  shall 
prepare  a  separate  Fire  Project 
Application  based  on  Federal  Damage 
Survey  Reports  and  submit  it  to  the 
Regional  Director  for  approval. 

9205.104    Cost  eligibility. 

(a)  To  be  eligible  under  a  FEMA  grant, 
costs  must  meet  the  following  general 
criteria: 


(1)  Be  necessary  and  reasonable  for 
proper  and  efficient  administratidn  of 
the  approved  work,  be  allocable  thereto 
under  these  regulations,  and,  except  as 
specifically  provided  herein,  not  be  a 
general  expense  required  to  carry  out 
the  overall  responsibilities  of  State  or 
local  governments. 

(2)  Be  authorized  or  not  prohibited 
under  State  or  local  laws  or  regulations. 

(3)  Conform  to  any  limitations  or 
exclusions  set  forth  in  these  regulations. 
Federal  laws,  or  other  governing 
limitations  as  to  types  or  amounts  of 
cost  items. 

(4)  Be  consistent  with  policies, 
regulations,  and  procedures  that  apply 
uniformly  to  both  federally  assisted  and 
other  activities  of  the  unit  of  government 
of  which  the  grantee  is  a  part. 

(5)  Be  accorded  consistent  treatment 
through  application  of  generally 
accepted  accounting  principles 
appropriate  to  the  circumstances. 

(6)  Not  be  allocable  to  or  included  as 
a  cost  of  any  other  federally  financed 
program. 

(7)  Be  net  of  all  applicable  credits 
which  offset  or  reduce  otherwise  eligible 
cost,  including  discounts,  insurance 
recoveries,  and  salvage. 

(b)  Eligible  State  costs  are  reimbursed 
in  accordance  with  the  terms  and 
provisions  of  the  Agreement.  Only 
certain  costs  inoured  in  fire  suppression 
operations  are  eligible  for 
reimbursement.  The  following 
paragraphs  describe  those  specific  items 
which  are  clearly  eligible  or  clearly 
ineligible. 

(1)  Eligible  costs  of  the  State  consist 
of  the  following  costs  reasonably  and 
directly  related  to  fire  suppression: 

(i)  All  compensation  for  employees, 
except  as  noted  under  paragraph 
(b)(2)(i)  of  this  section,  directly  engaged 
in  authorized  fire  suppression  activities. 
Included  are  field  support  personnel, 
such  as  cooks,  guards,  timekeepers,  and 
supply  personnel. 

(ii)  Travel  and  per  diem  costs  for 
employees  directly  engaged  in  fire 
suppression  activities. 

(iii)  Expenses  to  provide  field  camps 
and  meals  when  made  available  to  the 
eligible  employees  in  lieu  of  per  diem 
costs. 

(iv)  Cost  for  use  of  publicly  owned 
equipment  used  on  eligible  fire 
suppression  work  based  on  reasonable 
State  equipment  rates. 

(v)  Cost  of  use  of  privately  owned 
equipment  based  on  the  rental  rate: 
Provided  such  costs  are  comparable  to 
the  going  rate  for  the  same  or  similar 
equipment  in  the  locality,  as  determined 
by  the  Regional  Director. 
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(vi)  Cost  to  the  State  for  use  of  U.S. 
Covenunent-owned  equipment  based  on 
reasonable  costs  as  billed  by  the 
Federal  agency  and  paid  by  the  State. 

(vii)  Cost  of  firefig^ting  tools, 
materials,  and  supplies  expended  or 
lost,  to  the  extent  not  covered  by 
reasonable  insiu-ance. 

(viii)  Repair  and  reconditioning  costs 
of  tools  and  equipment  used  in  eligible 
fire  suppression  activities. 

(ix)  Replacement  value  of  equipment 
lost  in  fire  suppression,  to  the  extent  not 
covered  by  reasonable  insurance. 

(x)  Costs  for  personal  comfort  and 
safety  items  normally  provided  by  the 
State  imder  field  conditions  for 
firefighter  health  and  safety. 

(xi)  Mobilization  and  demobolization 
costs  directly  relating  to  the  Federal  fire 
suppression  assistance  approved  by  the 
Associate  Director. 

(xii)  Eligible  costs  of  local 
governmental  firefighting  organizations 
which  are  reimbursed  by  the  State 
pursuant  to  an  existing  cooperative 
mutual  aid  agreement,  in  suppressing  an 
approved  incident  fire. 

(xiii)  State  costs  for  suppressing  fires 
on  Federal  land  in  cases  in  which  the 
State  has  a  responsibility  under  a 
cooperative  agreement  to  perform  such 
action  on  a  nonreimbursable  basis.  This 
provision  is  an  exception  to  normal 
FEMA  policy  imder  the  Disaster  Relief 
Act  of  1974  and  is  intended  to 
accommodate  only  those  rare  instances 
that  involve  State  fire  suppression  of 
Section  417  incident  fires  involving 
commingled  Federal/State  and  privately 
owned  forest  or  grassland. 

(2]  Costs  that  are  ineligible  for 
reimbursement  are: 

(i)  Any  clerical  or  overhead  costs 
other  than  field  administration  and 
supervision  [see  paragraph  (b)(l)(i)]. 

(ii)  Any  costs  for  presuppression, 
salvaging  timber,  restoring  facihties, 
seeding  and  planting  operations. 

(iii)  any  costs  not  incurred  during  the 
incident  period  as  determined  by  the 
Regional  Director  other  than  reasonable 
and  directly  related  mobilization  and 
demobilization  costs. 

(iv)  State  costs  for  suppressing  a  fire 
on  commingled  Federal  land  where  such 
costs  are  reimbursable  to  the  State  by  a 
Federal  agency  under  another  statute 
(see  44  CFR  Part  151). 

(3)  In  those  instances  in  which 
assistance  under  section  417  of  the  Act 
is  provided  in  conjunction  with  existing 
Interstate  Forest  Fire  Protection 
Compacts,  eligible  costs  are  reimbursed 
in  accordance  with  eligibility  criteria 
established  in  this  section. 


9  20S.109    Grant  Adminiatnrtlon. 

(a)  Project  administration  including 
audit  shall  be  in  accordance  with 
applicable  portions  of  Subpart  H,  44 
CFTl  205.  All  grants  for  fire  suppression 
assistance  shall  be  approved  as 
categorical  grants. 

(b)  Each  claim  for  reimbursement 
shall  be  supported  by  auditable 
documentation  and  shall  include  a 
program  review  and  a  certification  by 
the  State  that  the  assistance  and  costs 
claimed  are  eligible  under  these 
regulations. 

(c)  In  those  instances  in  which 
reimbursement  includes  State  fire 
suppression  assistance  on  commingled 
State  and  Federal  lands  [section 
205.104[b)(l)(xiii)].  the  Regional  Director 
shall  coordinate  with  other  Federal 
programs  to  preclude  any  duplication  of 
payments.  See  44  CFR  Part  151. 

(d)  Audits  shall  be  in  accordance  with 
the  Single  Audit  Act  of  1984.  Pub.  L  9»- 
502. 

(e)  Payment  is  made  to  the  State  for 
its  actual  eligible  costs,  subject  to 
verification,  as  necessary,  by  Federal 
review,  inspection  and  audit. 

(f)  A  State  may  appeal  a 
determination  by  the  Regional  Director 
on  any  action  related  to  Federal 
assistance  for  fire  suppression.  Appeal 
procedures  are  contained  in  44  CFR 
205.120. 

Dated;  July  31, 1885. 

Samuel  W.  Speck, 

Associate  Director,  State  and  Local  Programs 
and  Support 

[FR  Doc.  85-20492  Filed  8-27-85;  8:45  am] 

BILUNQ  COOC  671S-01-M 


FEDERAL  COMMUNICATIONS 
COMMrSSION 

47  CFR  Part  63 

[CC  Docket  No.  83-1230;  FCC  8fr-369] 

Intematlonai  Communications  PoHcles 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Communications 
Commission  is  issuing  proposed  policies 
with  respect  to  three  issues  involving 
the  implementation  of  its  Second 
Computer  Inquiry  in  the  international 
market:  (1]  Requests  for  designation  of 
enhanced-service  providers  as 
recognized  private  operating  agencies 
(RPOAs):  (2)  acquisition  by  users  of 
indefeasible  rights  of  user  (IRUs)  in 
submarine  telephone  cables;  and  (3) 
assignment  of  data  networic 


identification  codes  (DNiCs)  to  United 
States  data  networks. 

The  three  proposed  policies  are 
promulgated  as  a  result  of  comments 
and  proposals  filed  in  response  to  the 
Conmiission's  Notice  of  Inquiry  in  CC 
Docket  No.  83-1230.  That  proceeding 
was  instituted  to  develop  policies  to 
facilitate  the  extension  of  the 
Commission's  Second  Computer  Inquiry 
into  the  intematiaDal  market 

dates:  Comments  on  die  proposed 
policies  are  due  on  or  before  September 
27, 1985,  and  reply  comments  are  due  on 
or  before  October  18, 1985. 

ADDRESS:  Pleadings  on  those  issues 
should  be  submitted  to:  The  Secretary. 
Federal  Communications  Commission. 
1919  M  St.,  NW..  Washington.  DC  20554. 

FOR  FURTHER  INFORSiATION  CONTACT: 

John  F.  Copes,  International  Policy 
Division.  Common  Carrier  Bureau. 
Federal  Communications  Commissioo. 
Washington.  D.C.  20554,  (202)  632-4047. 

SUPPLEMENTARY  J 


List  of  SubjecU  in  47  CFR  Part  63 

International  information  Services 
Radio,  Radio. 

Notice  of  Proposed  Rulemaking 

In  the  Matter  of  International 
Communications  Policies  Governing 
Designation  of  Recognized  Private  Opoatiiig 
Agencies,  Grants  of  IRUs  in  International 
Facilities  and  Assignment  of  Data  Netwoik 
Identification  Codes  CC  Dodcet  No.  83-1230). 

Adopted  July  12. 1985. 
Released:  August  19, 1965. 

By  the  Commission. 

This  document  is  a  summary  of  the  full 
notice  released  by,  and  available  from,  the 
Commission. 

1.  By  Notice  of  Inquiry  (Notice) 
released  December  22. 1983.  95  FCC  2d 
627  (1983),  we  initiated  this  proceeding 
to  develop  policies  and  procedurps  to 
accommodate  emerging  competition  in 
the  international  communications  and 
information-services  markets.  More 
specifically,  we  requested  comment 
from  interested  persons  on  three  issues: 
(a)  The  need  for  policies  governing 
conferral  of  recognized  private  operating 
agency  (RPOA)  status  upon  enhanced- 
service  providers;  (b)  the  desirabitity  of 
a  policy  allowing  enhanced-service 
providers  and  other  non-carriers  to 
acquire  indefeasible  rights  of  user 
(IRUs)  in  submarine  cables;  and  (c)  the 
need  for  a  formal  procedure  governing 
the  grant  of  data  network  identification 
codes  (DNICs).  In  our  Notice  we 
discussed  a  number  of  potential  benefits . 
and  detriments  relating  to  each  of  the 
issues,  requesting  comment  whether  to 
adopt  a  formal  policy  with  respect  to 
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each  issue  and  solicited  suggestions  as 
to  appropriate  procedures  to  implement 
such  policies. 

1.  Issues 

2.  RPA  Status.  The  issue  with  respect 
to  RPOA  status  is  whether  enhanced- 
service  providers  are  eligible  to  be 
designated  as  RPOAs.  The  ITU 
Convention  defines  an  RPOA  as  "[a]ny 
private  operating  agency  .  .  .  which 
operates  a  public  correspondence  .  .  . 
service  {uid  upon  which  the  obligations 
provided  for  in  Article  44  of  the 
Convention  are  imposed  by  the  member 
in  whose  territory  the  head  office  of  the 
agency  is  situated.    .  .  ."  International 
Telecommunication  Union.  International 
Telecommunication  Convention.  Annex 

2,  p.  149  {Edition  Nairobi.  1982) 
(hereinafter  cited  as  ITU  Convention]. 
The  Convention  defines  "private 
operating  agency!'  as  "[a]ny  individual 
or  company  or  corporation  .  .  .  which 
operates  a  telecommunication 
installation  intended  for  an  international 
telecomjnunication  service  or  capable  of 
causing  harmful  interference  with  such  a 
service."  Id.  The  issue  arises  because, 
under  Computer  II,  we  do  not  license  or 
regulate  providers  of  enhanced  services. 
Some  overseas  administrations  have 
indicated  uncertainty  whether  the  U.S. 
government  "recognizes"  such 
unlicensed  enhanced-service  providers, 
within  the  meaning  of  the  Convention, 
and  whether  it  will  require  such  entities 
to  obey  the  ITU  Convention  and 
regulations.  As  a  result,  foreign 
administrations  are  sometimes  reluctant 
to  enter  into  operating  agreements  with 
U.S.  enhanced-service  providers. 

3.  Non-carrier  Access  to  Transmission 
Facilities.  The  issue  with  respect  to  non- 
carrier  ownership  of  IRUs  is  whether  we 
have  the  power  to  force  carriers  to  sell 
IRUs  to  their  customers.  Nothing  in  the 
Commimications  Act  bars  IRU 
ownership  of  cables  by  non-carriers. 
The  carrier  owners  of  the  cables, 
however,  argue  that  we  may  not  under 
the  Fifth  Amendment  to  the  U.S. 
Constitution,  force  them  to  sell  IRUs  to 
non-carriers.  Allowing  non-carriers 
cable  IRUs  would  be  consistent  with  our 
pro-competitive  policies  and  could  yield 
a  number  of  public-interest  benefits.  For 
example,  non-carrier  IRUs  could  allow 
users  to  lower  their  costs  for 
communications  and  give  them  greater 
service  flexibility.  We  also,  however, 
identified  a  number  of  potential 
drawbacks  to  a  policy  of  non-carrier 
IRUs.  Most  particularly,  we  indicated 
that  we  must  assure  that  allowing 
enhanced-service  providers  to  own  IRUs 
would  not  deprive  us  of  any  necessary 
control  over  use  of  such  IRUs. 


4.  DNICs.  The  DNIC  is  a  four-digit 
number  used  under  CCTTT 
Recommendation  X.121  to  identify 
particular  public  data  networks  and  to 
route  data  traffic  to  subscribers 
attached  to  such  networks.  The  first 
three  digits  of  a  DNIC  constitute  the 
Data  Country  Code  [DCC)  which 
identifies  the  region  of  the  world  and 
country  in  which  the  network  is  located. 
The  first  digit  of  the  DCC  indicates  the 
region  as  numbered  by  the  CCITT  (the 
United  States  is  in  Region  3  which 
covers  North  America  and  the 
Caribbean  basin).  The  next  two  digits  of 
the  DCC  identify  countries  within  the 
region  (the  Unitefl  States  has  been 
assigned  seven  DCCs  from  310-316).  The 
fourth  or  last  digit  of  the  DNIC  is  known 
as  the  network  identifier  and  indicates  a 
particular  network  within  a  country 
identified  by  the  DCC.  Because  all  DCCs 
in  the  North  American/Caribbean 
region  must  begin  with  the  number  3, 
oidy  100  are  available  for  use  for  all 
countries  therein.  Because  the  DNIC 
consists  of  only  four  digits  and  because 
the  number  of  DCCs  available  for  U.S. 
use  is  limited,  it  is  likely  that  there  will 
not  be  enough  DNICs  to  allow  us  to 
assign  a  separate  DNIC  to  every  U.S. 
network  with  a  need  for  one.  As  a  result, 
we  observed  in  our  Notice  that  we  might 
now  plan  for  some  way  to  deal  with  this 
potential  scarcity  so  that  we  could 
assure  that  DNIC  assignments  best 
serve  the  public  interest 

5.  In  the  United  States  responsibility 
to  administer  the  X.121  (DNIC) 
numbering  plan  resides  ultimately  with 
the  Department  of  State  as  the  U.S. 
Signatory  to  the  Convention,  but  the 
Department  has  delegated  the 
Commission  authority  to  make  specific 
DNIC  assignments.  In  carrying  out  that 
function,  we  have  assigned  36  DNICs  on 
a  "first-come,  first-served  basis"  to 
carrier  and  enhanced-service-provider 
networks  which  originate  and  terminate 
international  data  traffic.  In  view  of  the 
potential  scarcity,  we  questioned  the 
continued  viability  of  such  a  policy  and 
sought  alternatives.  We  also 
recommended  one  possible  alternative: 
a  "marketplace"  allocation  methodology 
based  on  either  a  lottery  or  an  auction, 
which  would  operate  without  the  need 
for  Commission  action. 

II.  Discussion 

6.  We  tentatively  conclude  that  the 
public  interest  will  be  served  by  a 
liberal  policy  of  granting  RPOA  status  to 
enhanced-service  providers,  a  policy 
requiring  carriers  to  sell  non-carrier 
entities  IRUs  in  the  carriers'  submarine 
cables,  and  adoption  of  a  formal  DNIC- 
assignment  process  which  would  rely 
upon  shared  DNICs. 


7.  RPOA  Status.  We  believe  that  a 
policy  permitting  eligible  enhanced- 
service  providers  to  be  designated  as 
RPOAs  may  assist  them  in  obtaining 
operating  agreements  from  overseas 
administrations.  Enhanced-service 
providers  could  generally  meet  the 
standards  in  the  definition  of  an  RPOA. 
The  use  of  the  term  "public 
correspondence"  in  the  definition  of 
RPOA  does  not  require  that  the  entity  be 
a  "common  carrier"  or  that  it  hold  out 
service  to  the  public  indiscriminately. 
Rather,  public  correspondence  is  used 
as  a  synonym  for  "telecommunications 
services"  to  distinguish  message 
services  offered  to  the  public — i.e.,  the 
kinds  of  services  offered  by  an 
administration — from  "data 
processing" — which  is  not  construed  as 
a  public  offering.  An  entity  eligible  for 
RPOA  status  is,  therefore,  an  entity 
which  offers  a  message  service  to  the 
public;  whether  the  provider  is  licensed 
as  a  common  carrier  or  is  an  ujjUcensed 
enhanced-service  provider.  The 
enhanced  services  under  U.S.  law  which 
the  ITU  would  treat  as  message  services 
include  packet  switching,  code  and 
protocol  conversion  or  other  services 
which  act  upon  the  form  but  not  the 
content  of  the  subscriber's  information, 
and  electronic  mail  or  other  "store  and 
forward"  services. 

8.  RPOA  designation  is  not  required  to 
assure  compliance  with  the  ITU 
Convention  and  regulations.  The  United 
States,  as  a  signatory  to  the  ITU 
Convention,  has  undertaken  under 
Article  44  to  assure  that  no  U.S.  citizen 
or  resident  acts  in  any  way  which  would 
violate  the  rights  of  other  signatories  to 
the  convention.  However,  if  U.S. 
enhanced-service  providers  believe  that 
obtaining  designation  as  an  RPOA 
would  assist  them  in  obtaining  operating 
agreements,  we  have  no  objection  to 
extending  RPOA  status  to  enhanced- 
service  providers.  Our  only  concern  is 
that  we  do  not  wish  an  RPOA- 
certification  process  to  become  a 
substitute  for  common-carrier  licensing 
or  otherwise  to  impede  the  development 
of  competition. 

9.  We  find  no  express  requirement  in 
the  Convention  for  a  mandatory 
certification  of  enhanced-service 
providers  as  RPOAs.  Enhanced-service 
providers  who  seek  to  operate 
internationally  must  first  obtain  an 
operating  agreement  If  an  overseas 
administration  is  content  to  deal  with  a 
U.S.  enhanced-service  provider,  w^ithout 
formal  RPOA  accreditation,  we  see  no 
reason  ourselves  to  require  it.  Rather,  it 
is  we  tentatively  conclude  that  it  is 
sufficient  to  make  RPOA  status  easily 
available  to  any  enhanced-service 
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provider  which  seeks  it.  We  also 
conclude  that  RPOA  certification  does 
not  require  the  RPOA  to  join  the  CCITT. 
The  only  requirement  in  the  Convention 
is  that,  if  the  RPOA  elects  to  join  the 
CCITT.  that  it  pay  its  share  of  the  costs 
thereof. 

10.  We  also  believe  that  there  is  no 
need  for  an  elaborate  RPOA- 
certification  process.  Rather,  we  propose 
to  recommend  to  the  Department  of 
State  that  those  seeking  RPOA  status  be 
required  to  file  an  application  with  the 
Commission,  patterned  on  §  63.03  of  our 
Rules  and  Regulations,  47  CFR  63.03 
(1984).  Such  an  application  would 
require  the  applicant  to  provide 
information  relevant  to  RPOA 
certification:  The  applicant's  name  and 
place  of  incorporation,  the  nature  of  the 
service  for  which  RPOA  designation  is 
sought,  a  statement  that  the  applicant 
will  offer  the  service  internationally,  a 
statement  of  its  awareness  of  its 
obligations  to  obey  the  mj  regulations 
and  Commission  policies,  and  a 
certification  that  it  will  honor  those 
obligations.  Attached  to  this  Notice  of 
Proposed  Rulemaking  is  a  proposed  rule 
setting  forth  the  limited  filing 
requirements  for  RPOA  designation. 

11.  Upon  the  filing  of  the  proposed 
application,  we  would  review  the 
submitted  information.  Notice  to  the 
public  of  the  filing  would  be  given  in  the 
Common  Carrier  Bureau's  weekly  notice 
of  international  applications  filed,  but 
we  do  not  contemplate  entertaining 
formal  comments  or  petitions  to  deny. 
Persons  who  question  whether  the 
applicant  is.  in  fact,  offering  a  "public 
correspondence"  may  commimicate 
their  concerns  informally  by  letter.  Our 
staff  would  prepare  a  recommendation 
to  the  Department  of  State,  which  would 
then  issue  an  appropriate  document. 

12.  Non-carrier  IRUs.  We  believe  the 
allowing  enhanced-service  providers 
and  other  users  to  acquire  IRUs  in 
submarine  cables  will  lower  costs  to 
users  without  adversely  affecting  the 
availability  or  quahty  of  service  to 
others,  the  viability  of  the  carriers  or  our 
ability  to  control  the  use  of  the 
facilities.'  As  a  result,  we  tentatively 
conclude  that  we  should  adopt  a  policy 
allowing  voluntary  sales  to  users  of 
IRUs  in  unused  capacity  in  submarine 
cables  and  to  require  sales  of  such  IRUs 
if  the  carriers  to  not  agree  to  do  so. 

13.  The  Fifth  Amendment  permits  the 
government  to  take  property  so  long  as 


the  person  from  whom  the  property  is 
taken  receives  "just  compensation"  and 
so  long  as  the  taking  is  for  a  valid 
"public  use."  We  would  require  users  to 
reimburse  AT&T  or  other  carrier  sellers 
fully  and  fairly  for  the  reasonable  value 
of  all  IRUs  they  are  required  to  sell.  TTie 
sale  of  IRUs  to  users  required  by  our 
proposed  policy  would  constitute  a  valid 
public  use.  Modem  courts  give  a  broad 
reading  to  the  term  "public  use."  The 
U.S.  Supreme  Court,  in  Hawaii  Housing 
Authority  v.  Midklft,  104  S.  Ct  2321 
(1984),  held  that  the  government  has 
power  to  take  property  even  if  it 
ultimately  inures  to  the  benefit  of  a 
private  interest  so  long  as  the  taking  is 
in  furtherance  of  a  valid  public  purpose. 
We  conclude  that  the  benefits  of 
allowing  non-carrier  users  to  ovra  their 
own  transmission  facilities  would 
constitute  a  sufficient  public  purpose  to 
justify  mandatory  sales  of  IRUs.* 

14.  The  primary  benefit  we  see  from 
non-carrier  IRUs  is  that  the  purchase  of 
IRUs  could  allow  users  to  reduce  their 
cost  of  communications  services  and 
give  them  greater  flexibility  in  tailoring 
their  communications  to  their  needs. 
Additionally,  we  believe  that  our  policy 
could  benefit  even  users  who  elect  to 
continue  to  use  carrier  leased-channvl 
service  by  exerting  a  downward 
pressure  on  leased-channel  rates. 
Enhanced-service  providers  would 
especially  benefit,  since  IRU  ownership 
would  guarantee  them  favorable  access 
to  facilities  and  allow  them  to  pass  their 
reduced  facilities  costs  on  to  their  users. 

15.  We  also  believe  that  requiring  the 
carriers  to  sell  IRUs  to  users  would  not 
threaten  the  viability  of  any  carrier  or 
otherwise  adversely  affect  users.  Our 
proposed  policy  would  affect  only  the 
carriers'  leased-channel  services.  A 
reduction  in  leased-channel  revenues 
would  not  affect  the  costs  or  revenues  of 
MTS,  telex,  or  other  services. 

16.  The  potential  detriments  to 
carriers  of  requiring  private  IRU  sales 
are  also  likely  to  be  minor.  To  the  extent 
the  carriers'  existing  leased-channel 
customers  elect  to  acquire  IRUs  the 
carriers'  leased-channel  revenues  could 
be  reduced.'  The  effect  of  such  a 


'  We  here  consider  only  the  ability  of  users  to 
acquire  IRUs.  We  shall  consider  the  issue  of 
whether  such  users  should  be  allowed  in  future 
cables  to  particiate  as  full  owners  at  such  time  as 
we  next  consider  an  application  for  construction  of 
a  cable  in  which  a  non-carrier  seeks  ownership. 


*  We  note  that  in  authorizing  the  TAT-S  cable  we 
expressly  conditioned  our  grant  upon  the  possibility 
that  we  might  decide  to  allow  non-carrier  QRUs.  The 
cable  participants  have  accepted  that  condition  and 
have  thus  acceded  to  our  right  to  order  sales  of 
circuits  in  that  cable. 

*  It  is  also  certain  that  requiring  sales  of  private 
IRUt  would  in  fact  cause  ATftT  or  other  camen  to 
lose  substantial  numbers  of  their  leassd-channel 
customers.  Purchasing  an  IRU  would  require  the 
customer  to  enter  into  a  long-term  arrangement, 
under  which  it  is  obligated  to  contribute  its  ratable 
share  of  annual  maihti;nance  and  operating 
expenses  for  the  life  of  the  cable,  and  to  run  the  risk 
that  its  needs  for  communications  might  change 


reduction,  however,  is  not  likely  to  be  of 
sufficient  magnitude  as  to  threaten  the 
continued  viability  of  the  carriers  or 
their  ability  to  offer  good-quality, 
economical  service  to  their  remaining 
customers.  Leased-channel  service 
represents  less  than  20  percent  of  the 
carriers'  total  international  revenues 
and  less  than  10  percent  of  all  curcuits 
in  use.  Even  the  loss  of  a  substantial 
number  of  its  leased-channel  customns. 
would  not  threaten  any  carrier's 
existence.  Furthermore,  requiring  sales 
of  IRUs  would  increase  neither  the 
carriers'  capital  costs  nor  their  operating 
expenses.  The  carriers  would  continue 
to  receive  monthly  contributions  from 
users  who  elect  to  acquire  IRUs  to  cover 
the  users'  ratable  shares  of  cable 
operating  and  maintenance  expenses. 
Finally,  the  carriers  will  receive 
compensation  from  users  for  every  IRU 
the  carriers  sell  and  can  invest  that 
payment  in  other  activities.  As  a  result, 
we  believe  that  the  net  effect  of  our 
proposed  policy  on  carriers  is  Lkeiy  to 
be  relatively  minor  and  that  it  would  be 
more  than  balanced  by  the  benefit  to 
users  of  increased  choice. 

17.  We  believe  it  clear  that  sales  of 
IRUs  would  not  deprive  us  of  the 
authority  to  assure  compliance  with 
international  regulations.  We  retain 
ample  jurisdiction  over  cable  IRUs  and 
their  operation  by  users  under  Title  I  of 
the  Communications  Act  Since  cable 
circuits  are  now  owned  in  undivided 
half  interests  by  a  U.S.  entity  (carrier) 
and  an  overseas  administrati(Mi,  both 
parties  must  agree  to  any  transfer  of  an 
IRU.  As  a  result,  we  propose  to  make  a 
sale  of  an  ERU  conditioned  upon  the  U.S. 
entity's  obtaining  agreement  from  die 
overseas  entity.  To  assist  the  U.S.  entity 
in  obtaining  such  agreement  we  shall 
make  clear  in  authorizing  private  IRUi 
that  we  retain  full  control  to  assure  that 
the  U.S.  entity  obeys  all  international 
regulations. 

18.  We  have  recently  sought  to 
introduce  faciUties  competitioiL  See  Tel- 
Optik,  Ltd.  FCC  85-09.^FCC  2d— 
(released  April  5, 1985).  If  and  when 
such  alternative,  non-common-canier 
cable  systems  are  introduced,  users  will 
have  an  alternative  to  the  common- 
carrier  cables  and  it  may  be  less 
appropriate  to  require  involuntary  sales 
of  IRUs.  However,  since  we  do  not  now 
know  whether  those  systems  will  in  fact 
be  built,  we  must  go  forward  with  our 
policy  proposal  now.  We  shaU.  however, 
review  the  entire  IRU-sales  issue  in  no 


before  the  end  of  the  cable  life.  If  the  carriers  price 
their  leased-channel  •ervice  attractnrely,  many 
customers  may  elect  to  continue  to  take  service 
from  the  carriers. 
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more  than  two  years  from  the  adoption 
of  a  Tmal  pohcy  in  this  proceeding. 

19.  DNICs.  We  tentatively  conclude 
that  we  develop  policies  to  cope  with 
the  likely  scarcity  of  DNICs.  important 
function  of  the  DNIC  is  routing./In  a 
world  of  interconnected,  automated  data 
networks,  it  is  vital  to  have  a  simple 
device  for  routing  traffic  from  network 
to  network.  The  routing  function  the 
D.\IC  performs  is  needed  whether  the 
traffic  to  be  routed  is  domestic  or 
international,  particularly  in  a  country 
such  as  the  United  States  which  has  a 
competitive  domestic  communications 
market  and  a  strong  preference  for 
customer  routing.  As  a  result,  any  DNIC- 
assignment  plan  we  adopt  as  a  result  of 
this  proceeding  must  permit  the 
selection  of  all  overseas  and  domestic 
interexchange  networks  needed  to  route 
a  call  from  the  origination  to  the  called 
party.  Not  every  network,  however, 
needs  its  own  DNIC — only  those  which 
operate  their  own  overseas  facilities  and 
interact  with  overseas  administrations. 
This  is  because  Recommendation  X.121 
specifies  that  international  routing  must 
be  accomplished  by  use  of  a  DNIC  (we 
cannot  require  an  overseas 
administration  to  read  more  than  the 
DNIC).  Other  networks  can  rely  upon 
the  DNIC  of  the  network  or  networks 
with  which  they  interconnect  or  share  a 
DNIC.  In  either  case,  identification  and 
routing  can  be  accomplished  through  a 
DNIC  and  information  contained  in  the 
subscriber's  data  number.  U.S.  switches 
can  be  programmed  to  route  traffic 
solely  from  the  information  in  the  data 
number. 

20.  When  multiple  U.S.  networks 
share  a  DNIC,  since  every  such  network 
does  not  interconnect  with  every  other 
U.S.  network,  "routing  ambiguities"  can 
occur  in  which  routing  information  in 
the  four-digit  DNIC  is  not  sufficient  to 
identify  and  allow  switching  of  traffic  to 
a  particular  network  using  the  DNIC.  As 
a  result,  attempts  by  an  overseas  PIT  to 
make  traffic  to  a  U.S.  network  will  fall, 
but  not  without  first  having  tied  up  the 
administration's  domestic  network,  the 
international  networks  of  two  nations 
and  the  domestic  network  of  the  United 
States,  depriving  other  users  of  the  use 
of  the  networks  and  failing  to  generate 
revenues.  Thus,  while  we  believe  that  a 
plan  under  which  most  destination  and 
interexchange  networks  share  a  DNIC  or 
DNICs  (leaving  individual  DNICs  for 
U.S.  overseas  networks)  is  the"  best 
longterm  solution  to  the  shortage  of 
DNICs,  we  also  believe  that  any  such 
plan  must  be  structured  to  eliminate  or 
minimize  routing  ambiguities.  This,  in 
turn,  seems  to  be  possible  only  if  every 
network  sharing  a  DNIC  is 


interconnected  with  each  other  and  with 
every  U.S.  overseas  network  that  serves 
any  network  using  that  DNIC. 

Options 

21.  We  put  out  for  comment  six 
particular  proposals  for  a  DNIC- 
assignment  procedure. 

Option  1 

22.  First-Come,  First-Served.  One 
approach  would  be  to  continue,  as  we 
have  in  the  past,  to  assign  DNICs  on  a 
first-come,  first-served  basis.  Such  an 
approach  would  certainly  be  fair  and 
easy  to  administer  by  both  the 
Department  of  State  and  this 
Commission.  The  problem  is  that  this 
approach  may,  in  the  not-too-distant 
future,  cause  a  shortage  of  DNICs.  the 
only  course  we  could  follow  in  such  an 
event  would  be  to  reallocate  a  DNIC 
from  one  entity  to  another,  if  the  latter 
could  demonstrate  a  greater  need.  Our 
experience  has  shown  us  that  such  a 
process  is  likely  to  be  complicated  and 
contentious.  Thus,  although  we  agree 
with  the  parties  that  we  have  the  power 
to  reassign  DNICs.  our  experience 
indicates  that  such  an  undertaking 
would  be  difficult.  Rather,  we  thiiJc  the 
better  course  would  be  to  seek  a  DNIC- 
allocation  procedure  whigh  would  avoid 
running  out  of  DNICs. 

Option  2  . 

23.  Marketplace  procedures.  Another 
approach,  relying  upon  an  auction  or 
lottery  to  determine  DNIC  assignments, 
would  also  meet  most  of  the  objectives 
of  the  data  numbering  plan.  Such  an 
approach  would  be  fair,  since  it  would 
substitute  objective  price  criteria  for 
subjective  comparative-worth  criteria, 
and  would  assure  that  DNICs  go  to 
those  who  have  the  most  need  of  them. 
A  market  approach  would  also  be  easy 
to  administer.  After  the  initial 
assignment  the  market  would  operate 
independently.  Once  the  initial 
assignment  of  DNICs  has  been  made  by 
auction  or  lottery,  data-network 
operators  who  need  a  DNIC  would  be 
free  to  negotiate  with  DNIC  holders  and 
to  buy  one.  The  DNIC  is  a  business  tool 
and  of  use  only  to  an  entity  which  can 
use  it  to  serve  customers  and  earn  a 
profit.  The  more  customers  a  network 
serves,  or  the  more  profit  the  operator 
believes  it  can  use  the  DNIC  to  generate, 
the  more  the  operator  would  be  willing 
to  pay  for  it.  fiis  a  result,  under  a  market 
approach.  DNICs  would  go  to  those  who 
have  the  most  customers  or  those  who 
can  make  the  best  economic  use  of 
them.*  The  market  approach,  howeyer. 


cannot  increase  the  number  of  DNICs 
available  or  assure  that  everyone  who 
needs  a  DNIC  can  get  one.  Even  under  a 
market  approach,  some  networks  may 
be  forced  to  negotiate  arrangements  to 
share  DNICs.  Because  all  U.S.  networks 
are  not  interconnected,  without 
preplanning,  the  market  approach  would 
not  guarantee  the  absence  of  routing 
ambiguities. 

Option  3 

24.  National  DNIC.  Another  potential 
solution  to  the  shortage  of  DNICs  would 
be  the  creation  of  an  alternative,** 
"national  DNIC,"  with  significance  only 
within  the  United  States,  to  supplement 
the  DNICs  assigned  under 
Recommendation  X.121.  A  "national 
DNIC"  would  be  a  four-digit  number 
beginning  with  0. 1.  8  or  9,  the  digits  not 
used  for  DNICs  under  X.121.  Such  a 
national  DNIC  could  be  used  for  routing 
purposes  in  the  RPOA-selection  field  for 
networks  who  operate  solely  within  the 
United  States.'  However,  since  overseas 
switches  would  not  recognize  the 
national  DNIC.  they  could  not  use  it  to 
route  traffic  to  U.S.  networks.  As  a 
reslilt,  a  purely  domestic  network 
operator  which  later  decided  to  begin 
terminating  international  traffic,  might 
at  that  time  be  required  to  acquire  an 
X.121  DNIC  and  to  renumber  all  their 
subscriber  terminals.  Further,  because  of 
the  lack  of  nationwide  interconnection, 
use  of  the  national  DNIC  could  still 
allow  routing  ambiguities  to  occur. 

Options  4  and  5 

25.  Shared  DNICs.  Another  way  we 
might  assure  everyone  access  to  a  DNIC 
would  be  to  require  networks  to  share 
one  or  more  X.121  DNICs.  Two  such 
sharing  schemes  have  been  proposed: 
the  proposal  by  the  United  States 
Telephone  Association  (USTA)  for  one 
shared  nationwide  DNIC  and  the 
proposal  made  separately  by  several  of 
the  regional  BOCs  for  several  shared 
regional  DNICs. 

26.  The  USTA  Proposal  (Option  4). 
The  USTA  proposes  that  all  operators  of 


*  To  prevent  clear  abuse*,  we  would  limit 
participanta  in  the  auction  or  lottery  to  those  who 


are  at  that  time  good-faith  providers  of  data 
networks.  To  prevent  hoarding  or  trafficking  in 
DNICs,  we  could  limit  any  one  entity  to  one  DNIC 
*  A  national  DNIC  would  consist  of  a  four-digit 
numl>er,  beginning  with  0, 1.  8.  or  9.  These  numbers 
were  selected  because  Recommendation  X.121  does 
not  use  them.  A  four-digit  number  beginning  with 
one  of  those  digits  could  perform  the  Domestic 
DNIC  routing  function  (U.S.  switches  would  t>e 
programmed  to  recognize  them)  and  would  not 
interfere  with  overseas  administrations  (their 
switches  simply  would  not  recognize  DNICs 
beginning  with  a  1,  8  or  9  and  would  ignore  them). 
National  DNICs  would  free  up  X.lZl  DNICs  for 
assignment  to  those  networks  which  operate  with 
overseas  networks  and  receive  traffic  routed  by 
those  overseas  networks. 
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local  telephone  exchange  networks  who 
offer  data  services  share  one  DNIC. 
Differentiation  of  the  particular 
networks  would  be  accomplished  by  a 
private  network  identification  code 
(PNIC)— the  first  six  of  the  ten  digits 
which  follow  the  DNIC  in  creating  the 
international  data  number.  The 
customer  would  be  identified  by  the  last 
four  digits  of  the  data  number. 

27.  Routing  from  overseas  would  be 
performed  by  use  of  the  U.S.  overseas 
carrier's  DNIC.  Routing  in  the  United 
States  would  be  accomplished  by 
progrdhiming  U.S.  switches  to  read  the 
PNIC.  The  first  three  digits  of  the  PNIC 
would  be  analogized  to  the  three-digit 
area  code  under  the  North  American 
Numbering  Plan  for  telephony.  The 
second  three  digits  would  be  analogous 
to  the  three-digit  central-office  codes. 
The  last  four-digit  group  would  be 
analogized  to  the  subscriber  code  in 
telephony.  Indeed,  the  North  American 
numbering  plan  could  be  adapted  to 
data  communications.  Such  an  approach 
already  well  understood  and  could,  thus, 
be  easily  implemented  for  data  services. 
USTA  volunteers  to  administer  the 
shared  DNIC  and  to  assign  PNICs. 

28.  The  USTA  proposal,  however, 
does  have  some  limitations.  For 
example,  since  overseas  routing  is  solely 
by  DNIC.  unless  all  networks  shEu-ing 
the  DNIC  are  interconnected  with  each 
other,  or  with  every  interexchange 
carrier  with  overseas  connections, 
routing  ambiguities  will  occur.  Further, 
the  regional  Bell  Operating  Companies 
(RBOCs)  argue  that  the  use  of  one 
nationwide  DNIC  would  not  give  any 
routing  information  in  the  DNIC.  As  a 
result,  all  routing  functions  would  have 
to  be  accomplished  by  the  PNIC — a  fact 
which  the  RBOCs  assert  would  place  a 
significant  burden  on  the  interexchange 
carriers  because  it  would  require  them 
to  inlcude  a  detailed  routing  table  in  all 
of  their  service  nodes  and  to  incur  as  a 
significant  cost.  The  RBOCs  also  argue 
that  use  of  one,  nationwide  DNIC  would 
limit  to  65.535  the  number  of  closed  user 
groups  (CUGs)  which  could  be 
accommodated  in  all  packet  networks 
combined.  The  RBOCs  find  this  an 
uncomfortably  small  number,  which 
they  believe  might  be  exhausted  quickly. 
The  RBOCs  also  believe  that  the  use  of 
one  DNIC  may  result  in  exhaustion  of 
available  DNPA  and  DCO  assignments 
(the  first  six  digits  of  the  data  number) 
are  require  the  Commission  to  add  new 
DNICs.  Requiring  customers  and  service 
providers  to  change  DNICs  after  they 
have  planned  and  implemented  their 
networks  would  be  disruptive  and  costly 
process. 


Option  5 

29.  The  RBOC  Proposal.  Some  of  the 
RBOCs  argue  that  each  will  need  its 
own  DNIC.  but  that  they  are  willing  to 
share  the  DNIC  with  other  networks. 
The  RBOCs,  thus,  argue  for  a  regional 
rather  than  a  nationwide,  shared,  DNIC: 
each  network  sharing  the  regional  DNIC 
would  be  assigned  a  six-digit  PNIC 
composed  of  a  three-digit  area  code  and 
a  three-digit  central-office  code.  The 
RBOCs  state  that  they  would  be  willing 
to  administer  the  shared  DNIC  and 
assign  the  PNICs  for  their  areas.  We 
agree  that  a  regional  approach  would 
likely  yield  benefits  and  that  it  may  be 
superior  to  a  single,  nationwide  DNIC. 
The  RBOC  approach  would  also 
conserve  DNICs.  Thr  RBOC  proposal, 
however,  would  not  eliminate  the 
problem  of  routing  ambiguities.  Because 
overseas  routing  is  by  DNIC.  the  RBOC 
approach  would  still  require  every 
exchange  network  sharing  a  regional 
DNIC  to  interconnect  with  each  other. 
The  RBOC  approach  would  reduce  the 
number  of  required  connections  (and 
expenditures).  It  should  be  noted, 
however,  that  each  of  the;  RBOC 
territories  encompasses  several  states 
and  a  variety  of  LATAs.  There  may  still 
be  a  large  number  of  networks  which 
must  interconnect.  On  tlie  whole, 
however,  it  appears  to  us  that  the  RBOC 
approach  is  more  flexible  than  the 
shared  USTA  DNIC  proposal  and  that  it 
represents  a  workable  solution.  We 
invite  further  comment  on  the  benefits 
and  limitations  of  the  regional-DNIC 
approach,  particularly  on  how  it  could 
be  administered  so  as  to  minimize  or 
eliminate  routing  ambiguities. 

Option  6 

30.  Integrated  Numbering  Plan.  The 
weakness  in  all  of  the  options  we  have 
considered  is  that  they  could  create 
routing  ambiguities.  Short  of  assigning  a 
DNIC  to  every  destination  and 
interexchange  network,  which  appears 
not  to  be  possible,  the  only  way  to  avoid 
ambiguities  would  be  to  require  every 
network  to  interconnect  with  each  other. 
The  main  difficulty  in  avoiding  routing 
ambiguities  through  universal 
interconnection  is  the  expense  of  the 
required  interconnections.  The  RBOC 
proposal  for  seven  regional  and  one 
nationwide  DNIC  would  ease  the 
problem  somewhat  by  reducing  the 
number  of  interconnections  required  and 
the  length  of  required  connecting 
facilities.  A  larger  number  of  regional 
DNICs,  with  correspondingly  smaller 
geographic  areas,  might  improve  the 
situation  even  more.  One  such  approach 
would  be  assign  a  DNIC  to  each  of  the 
RBOC  LATAs.  Under  such  an  approach, 


all  private  and  public  destination  data 
networks  within  the  LATA  would  share 
the  LATA  DNIC  Domestic 
interexchange  networks  which  do  not 
interact  with  overseas  administrations 
can  rely  for  routing  upon  programming 
U.S.  switches  to  read  the  PNIC  or 
through  use  of  a  national  DNIC.  The  use 
of  the  national  DNIC  would  permit 
identification  of  up  to  4,000  different 
inter-exchange  networks  without 
reducing  the  supply  of  available  X.121 
DNICs. 

31.  The  use  of  a  DNIC  for  every  LATA 
will  not  however,  prevent  routing 
ambiguities.  That  is,  even  with  164 
DNICs,  there  must  still  be 
interconnection  so  that  every 
interexchange  carrier  that  serves  a  given 
LATA  can  deliver  the  traffic  to  every 
network  in  that  LATA.  The  relatively 
small  geographical  area  of  a  LATA 
should  reduce  the  number  of  entities 
sharing  any  one  DNIC,  and  thus  the 
number  of  entities  with  which  a 
particular  network  must  interconnect  It 
should  also  reduce  the  cost  of 
interconnection  by  reducing  the  length 
of  any  required  interconnection 
facilities.* 

32.  Each  of  the  options  we  have 
considered  has  its  own  features  and 
will,  to  a  greater  or  lesser  degree, 
provide  for  workable  traffic  routing.  We 
thus  solicit  comments  fi'om  interested 
persons  on  any  of  the  options.  However, 
in  the  interest  of  DNIC  conservation,  we 
incline  toward  one  of  the  plans  for 
sharing  DNICs.  such  as  the  USTA. 
RBOC  or  integrated  numbering  plan. 
Moreover,  because  we  believe  that  the 
existence  of  routing  ambiguities  is  likely 
to  be  a  significant  problem,  which  must 
be  avoided,  and  that  the  only  solution  to 
it  is  a  rather  extensive  program  of 
interconnection.  Option  6  (the  integrated 
numbering  plan]  may  be  the  best 
solution  overall.  We  do  not  by 
expressing  our  preference  wish  to  limit 
parties  to  this  rulemaking.  They  are  free 
to  address  any  or  all  of  the  options  and 
to  suggest  others  as  well. 

Administration  of  Numbering  Plans 

33.  Because  all  of  the  proposals  which 
call  for  sharing  DMCs  will  require 
potentially  competitive  networks  to 
work  together,  the  question  of 
administration  is  of  great  importance. 
We  have  already  discussed  USTA's 


'  It  should  be  noted  that  entitle*  whick  operate  in 
more  than  one  LATA  need  not  effect 
interconnections  in  all  of  them.  So  long  ai  the 
particular  network  ia  connected  aomewhere  m  A« 
United  States  to  a  network  with  ovaraeaa  hcilitiea, 
the  destination  network  can  rely  npoo  the 
interconnection  and  its  national  DNIC  far  routing  to 
its  subacribera. 
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offer  to  administer  a  shared-DNIC 
scheme,  as  well  as  the  RBOC  offer  to 
administer  a  regional  DNIC  approach. 
Another  potential  administrator  which 
has  been  proposed  is  Bell 
Communications  Research  (Bellcore). 
Bellcore  now  administers  the  North 
American  Numbering  Plan  for  telephony 
and  would  certainly  have  the  expertise 
necessary  for  assigning  PNICs  under  a 
variety  of  shared-DNIC  approaches. 
However,  because  providers  of  data 
ser\'ices  will  have  overlapping  service 
areas  and,  thus,  will  compete  for  the 
same  customers,  administration  of  a 
data-service  numbering  plan  will  likely 
be  more  complicated  (and  more 
susceptible  to  controversy)  than  the 
telephone-service  numbering  plan.  Yet 
another  candidate  for  administrator 
would  be  the  Exchange  Carrier 
Standards  Association  (ECSA)  or  some 
other  body  sanctioned  by  the  American 
National  Standards  Institute  (ANSI). 
ECSA,  or  one  of  its  'Tl" 
telecommunications  technical 
subcommittees,  appears  to  be 
particularly  a  good  choice  for 
administrator.  The  ECSA  is  impartial, 
expert,  represents  a  wise  variety  of 
interests.  Thus,  we  tentatively  conclude 
that  we  should  assign  the  administration 
of  a  DNIC-sharing  plan  to  ECSA  The 
United  States  government  is  obligated  to 
assure  that  DNIC  assignments  are  in 
accordance  with  its  agreements  in  the 
ITU  and  to  oversee  the  administration  of 
a  numbering  plan. 

HI.  Regulatory  Flexibility  Act— Initial 
Analysis 

34.  Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(1980),  the  following  is  an  initial 
analysis  of  the  impact  of  this  proposed 
rulemaking: 

A.  Reason  for  Action 

35.  RPOA  Status.  Because  overseas 
administrations  are  concerned  that 

•    unlicensed,'  U.S.  enhanced-service 
providers  may  not  be  obligated  to  obey 
the  ITU  Convention  and  Regulations, 
some  administrations  have  been 
reluctant  to  enter  into  operating 
agreements  with  U.S.  enhanced-service 
providers.  To  assist  such  enhanced- 
service  providers  in  obtaining 
agreements,  we  are  proposing  a  simple 
application  procedure  for  those  seeking 
RJPOA  status  which  will  give  such 
enhanced-service  providers  U.S. 
governmental  recognition  and 
affirmatively  place  upon  them  the 
obhgations  of  all  U.S.  communications 
entities  operating  internationally  to 
obey  the  Convention  and  Regulations. 

36.  Non-carried  IRUs.  Because  the 
ownership  of  circuits  in  submarine 


cables  can  allow  certain  users  of 
international  communications  services 
to  achieve  maximum'service  flexibility, 
assure  the  satisfaction  of  their 
communications  needs  on  a  long-term 
basis  and  potentially  to  reduce  their  cost 
for  service,  we  are  proposing  a  policy  of 
allowing  enhanced-service  providers 
and  other  users  to  acquire  IRUs  in  such 
cables  and  requiring  the  owners  of  those 
cables  to  make  IRUs  available  to  users. 
The  proposal  would  extend  to 
international  common-carrier  submarine 
cables  policy  of  non-carrier  ownership 
the  Commission  has  already  adopted 
with  respect  to  domestic  satellite 
facilities,  domestic  terrestrial  cable 
facilities  and  international  non-common- 
carrier  submarine  cables. 

37.  DNIC  AssignemnL  Since  the 
number  of  U.S.  data  networks  who  have 
a  need  to  route  data  traffic  to  and  from 
other  U.S.  domestic  and  international 
networks,  and  who  thus  could  benefit- 
faom  access  to  a  DNIC,  is  likely  to 
exceed  the  number  of  DNlCs  available 
for  United  States  use,  we  are  proposing 
a  DNIC-assignment  plan  which  will 
provide  for  various  networks  to  share  a 
DNIC  or  DNICs,  thus  conserving  scarce 
codes  and  asstmiing  the  widest  possible 
access  to  a  code. 

B.  The  Objective 

38.  To  encourage  greater  flexibility 
and  customer  choice  in  the  satisfaction 
of  their  communications  needs  so  as  to 
apply  a  downward  pressure  on  the  costs 
and  charges  for  international 
communications  and  information 
services. 

C.  Legal  Basis 

39.  Authority  for  these  policies  is 
premised  upon  47  U.S.C.  154(i),  201-205, 
214  and  403  (1976). 

'  D.  Description  of  Potential  Impact  and 
Number  of  Small  Entities  Affected 

40.  The  proposed  policies  are  unlikely 
to  have  a  significant  impact  upon  a 
sustantial  number  of  entities  who  would 
constitute  "small  businesses"  under 
section  601(3)  of  the  Regulatory 
Flexibility  Act,  or  "small  entities"  within 
the  meaning  of  section  3  of  the  Small 
Business  Act. 

41.  RPOA  Status.  Most  existing 
enhanced-service  providers  are 
affiliates  of  large  corporations.  The 
proposal  would,  however,  assist  any 
potential  enhanced-service  providers 
who  would  constitute  a  small  business 
who  may  wish  to  offer  international 
service. 

42.  Non-carrier  IRUs.  Most  users  of 
international  private-line  services,  the 
ones  most  likely  to  acquire  IRUs,  are 
large  corporations  or  U.S.  governmental 


entities.  However,  allowing  users  to 
acquire  IRUs  in  submarine  cable 
facilities  will  assist  even  small  entities 
in  arranging  their  communications 
needs.  ^ 

43.  DNIC  Assignments.  Most  of  the 
common  carriers,  enhanced-service 
providers  and  operators  of  private  data 
networks  who  would  seek  DNIC 
assignments  are  large  corporations.  The 
purpose  of  the  DNIC-assignment  plan  is 
to  make  it  easy  for  any  entity  with  a 
need  for  a  DNIC  to  have  access  to  one. 
either  individually  or  shared. 

E.  Record  Keeping  and  Other 
Compliance  Requirements 

44.  The  proposals  would  impose  no 
new  reporting  requirements. 
Implementation  of  the  RPOA  status 
application  procedure  would  require 
applicants  to  file  a  more  formal 
application  than  they  now  do. 
Implementation  of  the  non-carrier  ERU 
policy  will  require  the  carrier  owners  of 
the  cables  to  calculate  a  price  for  an  IRU 
and  to  file  an  application  imder  47 
U.S.C.  214  for  authority  to  transfer  the 
IRUs  from  common-carrier  use.  Potential 
non-carrier  purchasers  of  IRUs  in  cables 
would  be  required  to  provide  the 
Commission  with  a  copy  of  an  operating 
agreement  with  an  overseas 
administration  and  a  statement  that  the 
administration  consents  to  the  sale. 
Implementation  of  the  DNIC-assignment 
procedure  will  require  the  designation  of 
an  administrator  to  supervise 
assignments  of  DNICs  and  PNICs. 
Applicants  for  DNICs  or  PNICs  will 
continue  to  file  an  application. 

F.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules 

45.  None. 

G.  Any  Significant  Alternatives 
Minimizing  Impact  on  Small  Entities 
and  Consistent  With  Stated  Objectives 

46.  The  proposals  do  not  increase 
regulatory  burdens  upon  small  entities. 
Rather,  they  were  designed  to  minimize 
regulatory  burdens  on  users,  large  or 
small. 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

Appendix 

The  Federal  Communications 
Commission  is  proposing  to  amend  47 
CFR  Part  63,  as  follows: 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  Sec.  4.  48  Stat.  1066.  as 
amended,  47  U.S.C.  154. 
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2.  Sections  63.701  and  63.702  are 
proposed  to  be  added  as  follows: 

9  63.701    Content*  of  application. 

Except  as  otherwise  provided  in  this 
part,  any  party  requesting  designation 
as  a  Recognized  Private  Operating 
Agency  within  the  meaning  of  the 
International  Teleconununication 
Convention  shall  request  such 
designation  by  filing  an  original  and  two 
copies  of  an  application  stating  the 
nat\ire  of  the  service  to  be  provided  and 
a  statement  that  the  applicant  is  aware 
of  its  obligation  under  Article  44  of  the 
Convention  to  obey  all  international 
regulations  promulgated  under  the 
Convention  to  which  the  United  States 
is  a  Signatory  and  its  pledge  that  it  will 
in  fact  honor  those  regulations.  Such 
statement  must  include  the  following 
information  where  applicable: 

(a)  The  name  and  address  of  each 
applicant; 

(b)  The  Government,  State,  or 
Territory  under  the  laws  of  which  each 
corporate  applicant  is  organized; 

(c)  The  name,  title  and  post  office 
address  of  the  officer  of  a  corporate 
applicant,  or  representative  of  a  non- 
corporate applicant,  to  whom 
correspondence  concpmir^  the 
application  is  to  be  addressed; 

(d)  A  statement  whether  the  applicant 
is  a  carrier  subject  to  section  214  of  the 
Communications  Act.  an  operator  of 
broadcast  or  other  radio  facilities, 
hcensed  under  Title  3  of  the  Act, 
capable  of  causing  harmful  inteference 
with  the  radio  transmissions  of  other 
countries,  or  a  non-cerrier  provider  of 
services  classed  as  "enhanced"  under 

§  64.702(a). 

(e)  A  statement  that  the  services  for 
which  designation  as  a  recognized 
private  operating  agency  is  sought  will 
be  extended  to  a  point  outside  the 
United  States  or  are  capable  of  causing 
harmful  interference  of  other  radio 
transmission  and  a  statement  of  the 
nature  of  the  services  to  be  provided; 

(f)  A  statement  setting  forth  the  points 
between  which  the  services  are  to  be 
provided;  and 

(g)  A  statement  as  to  whether  covered 
services  are  provided  by  facilities 
owned  by  the  applicant,  by  facilities 
leased  from  another  entity,  or  other 
arrangement  and  a  description  of  the 
arrangement. 

{63.702    Form. 

Application  under  S  63.701  shall  be 
submitted  in  the  form  specified  in 
§  63.53  for  appUcations  under  section 
214  of  the  Communications  Act. 

{FR  Doc.  85-20562  Filed  8-27-85;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  8S-255;  RM-4982] 

FM  Broadcast  Station  In  Oswego,  NY 

AQENCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 


•UMMARY:  Action  taken  herein  proposes 
the  allocation  of  Channel  244A  to 
Oswego,  New  York,  as  that  community's 
second  local  FM  allotment  at  the  request 
of  William  Kirkpatrick. 
DATES:  Comments  must  be  filed  on  or 
before  October  17. 1985,  and  reply 
comments  on  or  before  November  1, 
1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPt^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73: 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1066,  as 
amended,  1082.  as  amended;  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301.  303,  307,  48 
Stat.  1081, 1082.  as  amended,  1083,  as 
amended.  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Proposed  Rulemaking 

In  the  matter  of  amendment  of  $ 73.202(b), 
table  of  allotments,  FM  broadcast  stations 
(Oswego.  New  York);  MM  Docket  No.  85-255, 
RM-4982. 

Adopted:  August  13, 1985. 
Released:  August  26, 1985. 
By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  petition  for  rule 
making  filed  by  William  Kirkpatrick 
("petitioner")  requesting  the  allocation 
of  Channel  244A  to  Oswego,  New  York, 
as  that  community's  second  local 
commercial  FM  channel.  The  petitioner 
states  that  he  will  apply  for  the  channel, 
if  allocated. 

2.  Oswego  currently  receives  local 
service  from  noncommercial  educational 
Station  WRVO  and  commercial  Station 
WSGO-FM,  Channel  288A.  Channel 
244A  can  be  allocated  in  compliance 
with  the  Commission's  mileage 
separation  requirements  if  the 
transmitter  is  sited  at  least  7.1  miles 
(11.4  kilometers)  east  to  avoid  a  short- 
spacing  to  Station  WCMF,  Rochester, 
New  York.  This  site  restriction  requires 
that  the  transmitter  be  located  beyond 
the  distance  for  which  we  could  assume 


that  a  city  grade  signal  could  be 
provided  to  the  entire  commtmity. 
Therefore,  we  request  that  the  petitioner 
furnish  us  with  a  study  showing  that  a 
site  is  available  from  which  a  Channel 
244A  operation  could  provide  the 
required  70  dBu  signal  over  Oswego  in 
its  entirety. 

3.  Oswego  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border.  Therefore,  the 
concurrence  of  the  Canadian 
Government  must  be  received  before  the 
channel  can  be  allocated. 

PART  73-{  AMENDED] 

S73.202    [Amended] 

4.  We  believe  the  public  interest 
would  be  served  by  proposing  the 
allocation,  as  it  could  provide  Oswego 
with  its  second  local  commercial  FM 
service.  Accordingly,  we  propose  to 
amend  the  FM  Table  of  Allotments. 
573.202(b)  of  the  Commission's  Rules, 
for  the  community  listed  below,  to  read 
as  follows: 


C»y 

OamalNa 

PraMm 

PVOpOMd 

OwMgo.  MMfVnk 

aasA 

M4A.2aSA 

5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — ^A  showing  of  contjnuing  interest  it 
required  by  paragraph  2  of  die  Appendix 
before  a  channel  will  be  allotted. 

6.  Interested  parties  may  file 
comments  on  or  before  October  17, 1985, 
and  reply  comments  on  or  before 
November  1, 1985,  and  are  adyised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  William 
Kirkpatrick,  P.O.  Box  1306.  Ridgewood, 
New  Jersey  07451  (petitioner). 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.806(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

8.  For  further  information  con(;eming 
this  proceeding,  contact  Leslie  K. 
Shapiro.  Mass  Media  Bureau,  ^202)  634- 
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6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written]  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
personls]  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
and  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Cbmmunications  Commission. 
Cbaiies  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  %\  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  9  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposalfs)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  ijf 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  comment  on  them  in  reply 
conunents.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
1 1.420(d)  of  the  Commission's  Rules.) 


(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  55  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  or  other 
appropriate  pleadings.  Comments  shall 
be  served  on  the  petitioner  by  the 
person  filing  the  comments.  Reply 
comments  shall  be  served  on  the 
person(s]  who  filed  comments  to  which 
the  reply  is  directed.  Such  comments 
and  reply  comments  shall  be 
accompanied  by  a  certificate  of  service. 
(See  5  1.420  (a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  aU  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C. 

(FR  Doc.  85-20558  Filed  8-27-85;  8:45  am] 
BHXMO  cooe  t71>-ei-« 


47  CFR  Part  73 

[MM  Docket  No.  85-254;  RM-4990] 

FM  Broadcast  Station  In  Aiken,  SC 

agency:  Federal  Communications 
Commission. 


action:  Proposed  rule. 


summary:  Action  taken  herein  proposes 
the  substitution  of  FM  Channel  258C2 
for  Channel  257A  at  Aiken.  South 


Carolina,  at  the  request  of  Aiken  Radio, 
Incorporated. 

DATES:  Comments  must  be  filed  on  or 
before  October  17. 1985,  and  reply 
comments  on  or  before  November  1, 
1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lester  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPt^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1066,  as 
amended,  1082.  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1061, 1082,  as  amended,  1083,  as 
amended.  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Proposed  Rule  Making 

Amendment  of  S  73.202(b),  table  of 
allotments,  FM  broadcast  stations  (Aiken, 
South  Carolina);  MM  Docket  No.  85-254,  RM- 
4990. 

Adopted:  August  13, 1985. 
Released:  August  26. 1985. 
By  the  Chief,  Pohcy  and  Rules  Division. 

1.  The  Commission  has  before  it  the 
petition  of  Aiken  Radio,  Inc. 
("petitioner"),  licensee  of  Station 
WNEZ(FM),  Aiken,  South  Carolina, 
requesting  the  substitution  of  FM 
Channel  258C2  for  its  Channel  257 A. 
and  the  modification  of  its  license  to 
specify  operation  on  the  higher  powered 
frequency.  Aiken  currently  receives 
local  FM  service  from  Station 
WNEZ(FM)  and  Station  WJFX,  Channel 
240A. 

2.  Petitioner  states  that  Aiken  has  a 
population  of  14,978  persons  '  and  is  the 
seat  of  Aiken  County  (population 
105,625).  It  claims  that  the  allotment  of 
the  higher  powered  frequency  would 
result  in  the  dramatic  improvement  of 
service  by  Station  WNEZ  to  both  Aiken 
and  the  surrounding  area.  This 
expanded  coverage  could  provide 
essential  weather  inf(?rmation  to 
outlying  farms  and  rural  areas, 
according  to  the  petitioner,  as  well  as 
providing  service  to  travelers  along 
Interstate  20  between  Columbia,  South 
Carolina,  and  Augusta,  Georgia. 

3.  We  believe  the  proposal  warrants 
consideration  in  view  of  the  expressed 
need  for  a  wide  coverage  area  FM 


'  Population  figure*  are  taken  from  the  1960  U.S. 
Census;  unless  otherwise  noted. 
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station.  A  staff  engineering  study  shows 
that  Channel  258C2  can  be  allocated  to 
Aiken  in  compliance  with  the 
Commission's  minimum  distance  ' 

separation  requirements  if  the 
transmitter  is  restricted  to  an  area  at 
least  22.8  kilometers  (14.2  miles) 
northwest  to  avoid  short-spacing  to 
Station  WDMC-FM.  Douglas.  Georgia, 
and  to  the  construction  permit  of 
Barnacle  Broadcasting  Ltd.  for  Channel 
259  at  Port  Royal.  South  Carolina.* 

4.  In  view  of  the  above,  we  will 
propose  to  modify  the  license  of  Station 
WNEZ(FM).  as  requested  by  the 
petitioner.  However,  in  conformity  with 
Commission  precedent,  as  expressed 
Cheyenne,  Wyoming,  62  F.C.C.  2d  63 
(1976),  should  another  interest  in  the 
allotment  be  shown,  the  modification 
could  not  be  made  unless  an  additional 
equivalent  channel  is  available  in  the 
community  to  accommodate  any  other 
expressions  of  interest.  See. 
Modification  of  FM  and  TV  Station 
Licenses.  56  R.R.  2d  1253  (1984). 

PART  73— (AMENDED] 

§  73.202    [Amended] 

5.  Accordingly,  we  propose  to  amend 
the  FM  Table  of  Allotments.  §  73.202(b) 
of  the  Rules,  for  the  community  listed 
below,  to  read  as  follows: 


aty 

Channel  t4o. 

waaant 

Proposed 

Aiken.  South  Carolina 

240A.  257A 

a40A,  2<>fln? 

6.  The  Commission's  authority  to 
inciitirtc  rule  making  proceedings. 
shotJmgs  pcqoirad,  cut-off  proceduj«s. 
andfiling  requirBinents  areoontainfid  in 
the  attached  Appendix  and  are 
incorporatad  by  taferencc  herein. 

NetK  A  ahoM^  of  contiiiuina  interest  is 
flMMead  by  pen^upb  2  •#  ihe  Appendix 
bA««  a  channel  will  beassigneti. 

7.  Interested  parties  may  file 
commenti  on  or  before  October  17, 1965^ 
and  reply  comments  on  or  before 
November  1, 1965,  and  are  advised  to 
read  die  Appendix  for  the  proper 
Procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 


*  CtMnnal  ZS9  waa  <4iocatad  to  BaMfert.  South 
Carolina  by  Riport  ant/  Ordar,  Docket  SO-aO*,  46  FR 
14017  (isai)  Baaufoft  County  Broadcattina 
Company  hat  ftlad  an  afipeal  mtb  dM  US  Court  of 
Appwl*  for  dw  Oitthctof  Colambia  Ciaoiit  of  the 
ComaitMen'a  duiel  ef  its  oppkication  fer  uae  of 
Chanaei  aiS  at  BflsefHt  and  (he  fiaiit  of  Bentad* 
Broad castins't  application  fbruwef  the  ^aisMl  at 
Itort  Royal,  South  Caroliae  WliaW  thaehannal 
ullimaUly  bclicenaadtn  Btrfwif  liamiil  zaiCZ 
could  notbauaad  at  AiJiM  SStfee  MaaMBitiea  are 
only  178  tukofnetara  apacr«Mteadcf~th«taqtui«d  ISS 
kilometart  for  first  a^tacantClaaa  C  and  Ct 
atationa. 


petitioner  as  follows:  Gary  S. 
Smithwick,  Esq.,  Keith  &  Smithwick. 
1320  Westgate  Drive,  Winston-Salem, 
North  Carolina  27103  (Counsel  to 
petitioner). 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1960  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments. 

§  73  202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(8)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
ChariesScbott, 

Chief  Policy  and  Rules  Divfsfm,  Mass  Media 
Bureau. 

Appendix 

1.  Piu-suant  to  authoritif  iouod  ta 
sections  4(i).  5(d)(1),  303  (g)  anif  M.  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appetidix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 


file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposaUs)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceedings,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S  S  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  m  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shaU  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.410  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  %  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

8.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Pubhc  Reference 
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Room  at  its  headquarters,  1919  M  Street, 
NW..  Washington.  D.C. 

(FR  Doc  85-20559  Filed  a-27-85:  8:45  am] 
BILUNQ  COOC  •712-C1-II 


47  CFR  Part  73 

[MM  Docket  Na  85-252;  RM-5011] 

FM  Broadcast  Station  In  Neillsviite,  Wl 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Action  taken  herein  proposes 
the  allotment  of  Channel  224A  to 
Neillsville,  Wisconsin,  as  that 
community's  second  FM  allocation,  at 
the  request  of  Foster  Broadcasting. 
DATES:  Comments  must  be  filed  on  or 
before  October  17, 1985.  and  reply 
comments  on  or  before  November  1, 
1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1066,  as 
amended.  1082.  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081. 1082.  as  amended.  1083.  as 
amended,  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rulemaking 

In  the  matter  of:  amendment  of  S  73.202(b), 
table  of  allotments,  FM  broadcast  stations. 
(Neillsville,  Wisconsin).  MM  Docket  No.  85- 
252  RM-5011. 

Adopted:  August  13, 1985. 
Released  August  26, 1985. 
By  the  Chief.  Policy  aj\d  Rules  Divisions. 

1.  A  petition  for  rule  making  was  filed 
by  Foster  Broadcasting  ("petitioner"), 
proposing  the  allotment  of  channel  224A 
to  Neillsville,  Wisconsin,  as  that 
community's  second  FM  service. 
Petitioner  has  expressed  an  intention  to 
apply  for  the  channel. 

2.  The  channel  can  be  allotted  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements,  with  a  site  restriction  of 
1.1  kilometers  (0.7  miles)  north  of 
Neillsville  to  avoid  a  short  spacing  to 
Station  WIZM-FM,  Channel  227,  at  U 
Crosse.  Wisconsin. 


PART  73— {AMENDED! 

S  73.202    [Amended] 

3.  In  view  of  the  fact  that  the  proposed 
allotment  could  provide  a  second  FM 
broadcast  service  to  Neillsville, 
Wisconsin,  the  Commission  believes  it 
is  appropriate  to  propose  amending  the 
FM  Table  of  Allotments.  S  73.202(b)  of 
the  Commission's  Rules,  with  respect  to 
the  following  community: 


a« 

OmiwwINo. 

PrwM 

PropoMd 

2M 

224A.  290 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file  comment 
on  or  before  October  17  1985,  and  reply 
comment  on  or  before  November  1, 1985, 
and  are  advised  to  read  the  Appendix 
for  the  proper  procedures.  Additionally, 
a  copy  of  such  comments  should  be 
served  on  the  petitioners,  or  their 
counsel  or  consultant,  as  follows:  Mr. 
Mark  Foster.  Foster  Broadcasting.  10002 
Hewitt  Street.  Neillsville,  Wisconsin 
54456. 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

S  73.202(b)  of  the  Commission's  rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regufalory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(bJ  of  the 
Commission's  Rules,  46  FR  11549. 
published  February  9. 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rale  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 


the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief,  Policy  and  Rules  Division  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  9  9  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  {  73.202(b)  of  die 
Commission's  ndes  and  regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comment  even  if  it  only  resubmits  or 
incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  it 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Coimterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  If 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

9  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  confiict  with  the 
proposals)  in  the  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  chaimel  than  was  requested  for 
any  of  the  communities  involved. 


Federal  Register  /  Vol.  50.  No.  167  /  Wednesday.  August  28,  1985  /  Proposed  Rules  34877 


4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  55  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  personls)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  5  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  5  1-420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  or  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.  Washington.  D.C. 

(FR  Doc.  85-20560  Filed  8-27-85;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  85-253;  RM-4980] 

FM  Broadcast  in  Sturtevant,  Wl 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein,  at  the 
request  of  Sentry  Broadcasting.  Inc., 
proposes  the  allocation  of  Channel  284A 
to  Sturtevant.  Wisconsin,  as  that 
community's  first  FM  channel. 
DATES:  Comments  must  be  filed  on  or 
before  October  17, 1985,  and  reply 
comments  on  or  before  November  1. 
1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D,C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066,  as 
amended,  1082.  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301.  303,  307,  48 
Stat.  1061. 1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rulemaking 

In  the  matter  of  amendment  of  i  73.202(b), 
table  of  allotments,  FM  broadcast  stations. 
(Sturtevant,  Wisconsin),  MM  Docket  No.  85- 
253:  RM-4980. 

Adopted:  August  13, 1985. 

Released:  August  26. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  a  petition  for  rule 
making  filed  by  Sentry  Broadcasting, 
Inc.,  ("petitioner")  seeking  the  allotment 
of  Channel  284A  to  Sturtevant 
Wisconsin,  as  that  community's  first  FM 
channel.  Petitioner  states  its  mtention  to 
apply  for  the  chaimel  if  allotted. 

2.  The  channel  can  be  allotted  in 
compliance  with  the  minimum  distance 
separation  requirements  of  5  73.207  of 
the  Commission's  Rules,  vnth  a  site 
restriction  of  5.8  kilometers  (3.8  miles) 
north  of  the  city.  The  site  restriction  is 
necessary,  in  order  to  avoid  short 
spacing  to  Station  WCSJ  (Channel  284) 
at  Morris,  Illinois. 

PART  73— {AMENDEDl 

§73.202    [Amended] 

3.  In  view  of  the  fact  that  Sturtevant 
could  receive  a  first  FM  channel,  the 
Commission  believes  it  would  be  in  the 
public  interest  to  seek  comments  on  the 
proposal  to  amend  the  FM  Table  of 
Allotments.  5  73.202(b)  of  the 
Commission's  Rules,  for  the  following 
community; 


CMy 

Channetrto. 

PreswH 

Propoaod 

Sturtevant,  Wisconsin 

2S4A 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  arexontained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  October  17, 1985, 
and  reply  comments  on  or  before 
November  1, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 


comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Julian  P.  Freret 
Booth,  Freret  &  Imlay,  1920  N  Street 
NW.— Suite  520,  Washington,  D-C 
20036. 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  AUotments. 

5  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  Sections  803  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission 's  Rules,  46  FR  11549. 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau.  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  ser\'ed  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  55  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  5  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
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initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  conunents  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings,  it  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  55  1-415  and  1.420 
of  the  Commission's  rules  and 
regulalions,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(8)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  5  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  1 1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regidar  business  hours  in 


the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW..  Washington.  DC. 

(FR  Doc.  85-20561  Filed  8-27-85;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Ch.  X 

lEx  Part*  No.  334;  (Sut>-6)] 

Review  of  Car  Hire  Regulations 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Extension  of  time  to  file 

comments. 

SUMMARY:  The  Commission  is  extending 
the  due  date  for  filing  comments  on  its 
Advance  Notice  of  Proposed 
Rulemaking  in  this  proceeding  which 
was  initiated  to  review  the  regulation  of 
railroad  car-hire  charges.  This  extension 
is  in  response  to  a  petition  seeking  an 
extension  of  time  for  filing  comments. 
date:  Initial  conunents  are  due  by 
October  26, 1985;  reply  comments  are 
due  by  January  8. 1986. 
ADDRESS:  Send  comments  to:  (Please 
refer  to  Ex  Parte  No.  334  (Sub-No.  6) 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION:  An 
advance  notice  of  proposed  rulemaking 
published  April  29, 1985  (50  FR  16724) 
established  due  dates  of  June  28  and 
August  27. 1985.  respectively,  for  the 
filing  of  initial  and  reply  comments  in 
this  proceeding.  In  response  to  a  joint 
petition  filed  June  11. 1985.  by  the 
American  Short  Line  Railroad 
Association.  BRAE  Corporation,  and  Itel 
Rail  Corporation,  a  60-day  extension  of 
those  dates  was  granted.  Thus,  the  date 
for  filing  comments  was  extended  to 
August  27, 1985,  and  for  replies  to 
October  28, 1985.  In  a  joint  petition  filed 
August  12. 1985.  Consolidated  Rail 
Corporation  and  the  CSX  Railroads  now 
seek  a  second  60-day  extension  of  time 
for  filing  comments.  Under  the  petition, 
reply  comments  would  be  due  on 
December  27. 1985.  Because  experience 
shows  that  due  dates  around  holiday 
periods  can  rarely  be  held  to  a  firm 
schedule,  the  date  for  reply  comments  is 
set  as  January  8. 1986. 

Because  of  the  complex  issues,  a 
second  extension  is  warranted.  This  will 
enable  all  parties  to  better  define  their 
positions,  and  thus  produce  a  better 
ultimate  disposition  of  this  proceeding  in 


a  manner  which  will  promote  the  public 
interest. 

Decided:  August  16, 1985. 

By  the  Commission.  Malcolm  M.B.  Sterrett. 
Acting  Chairman. 
James  H.  Bayne, 
Secretary. 

(FR  Doc.  85-20451  Filed  8-27-85;  8:45  am) 
WUJNO  COOE  703S-41-M 


DEPARTMENT  OF  TRANSPORTATION 

NaUonal  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards  School  Bus  Body  Joint 
Strength 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 

action:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
filed  by  Wayne  Corporation  for 
rulemaking  to  amend  Motor  Vehicle 
Safety  Standard  No.  221  School  bus 
body  joint  strength.  Perceiving  what 
appeared  to  it  to  be  deficiencies  in  the 
standard,  the  Indiana-based  school  bus 
manufacturer  asked  that  dynamic  tests 
involving  a  contoured  moving  barrier 
and  a  pole  simulator  be  substituted  for 
the  existing  static  tensile  test  of  8-inch 
segments  cut  randomly  from  joints.  The 
agency  denies  Wayne's  petition  in  this 
notice  because  it  disagrees  with  the 
petitioner's  criticims  of  the  standard  and 
believes  that  a  dynamic  test  would 
create  additional  expense  for 
manufacturers  with  no  discemable 
improvement  in  school  bus  safety. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Williams.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  S.W..  Washington.  D.C. 
20590  (202  426-2264). 

SUPPLEMENTARY  INFORMATION:  This 
notice  denies  a  petition  for  rulemaking 
filed  by  Wayne  Corporation  of 
Richmond.  Indiana,  a  school  bus 
manufacturer.  The  petitioner  alleged  the 
existence  of  "problems"  under  Federal 
Motor  Vehicle  Safety  Standard  No.  221 
School  bus  body  joint  strength  due  to 
"faulty  test  procedures"  which  "have 
been  very  costly  and  time  consuming  to 
Wayne  and  the  industry".  It  attributed 
this  to  a  "lack  of  correlation  between 
the  test  procedures,  the  realities  of 
school  bus  construction,  and  crash 
environment",  and  concluded  that  the 
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test  procedure  must  be  changed  by  a 
rulemaking. 

The  criticisms  of  the  standard  were  as 
follows.  First,  Wayne  alleged  that  the 
test  procedure  of  paragraph  S6  of  the 
Standard  was  not  practicable  in  light  of 
the  realities  of  school  bus  construction. 
This  is  a  tensile  test  in  which  a  test 
specimen  is  cut  from  the  body  consisting 
of  any  randomly  selected  8-inch  segment 
of  a  joint.  In  Wayne's  view,  the 
procedure  fails  to  take  into  account  the 
fact  that  in  many  cases  one  or  both  of 
the  constituent  body  panels  are  curved 
and  therefore  are  straightened  in  the 
process  of  being  tested  which  has  the 
effect  of  weakening  the  joint.  In 
addition,  the  procedure  does  not  make 
allowance  for  the  testing  of  compound 
joints,  (hose  that  are  not  only  curved  but 
on  different  panels  and  in  complex 
configuratioijs.  Wayne  further  alleged 
that  the  integrity  of  a  joint  may  be 
compromised  in  the  process  of 
extracting  a  specimen  from  a  bus  body. 

In  Wayne's  opinion,  the  procedure 
does  not  meet  the  need  for  motor  vehicle 
safety.  The  procedure  covers  only  the 
tensile  strength  "of  a  very  small  body 
segment"  and  does  not  test  torque,  shear 
or  bending  strengths  and  therefore  can 
not  determine  the  extent  to  which  a  bus 
could  resist  a  crash.  In  addition,  the 
failure  to  test  joints  as  they  are  situated 
in  a  bus  body  is  not  realistic  because  it 
does  not  test  joints  "in  the  manner  in 
which  they  are  designed  to  bear  stress 
or  withstand  impact  in  an  accident 
situation".  Further,  the  procedure  fails  to 
take  into  account  the  speed,  mass, 
direction  of  an  opposing  vehicle  in  an 
accident  or  if  not  a  vehicle,  the  shape 
and  rigidity  of  an  object  with  which  the 
bus  collides.  The  petitioner  argued  that 
the  present  standard  could  actually 
derogate  from  safety  in  that  additional 
rivets  inserted  to  insure  compliance 
could  weaken  the  panel  so  that  in  a 
crash  the  panel  would  rip  along  the  line 
of  its  rivet  holes,  in  the  manner  in  which 
stamps  are  separated  along  their 
perforation  lines. 

Petitioner  also  believes  that  the 
standard  does  not  provide  objective 
criteria,  specifically  that  the  definition 
of  "body  panel  joint"  creates 
ambiguities,  and  that  the  industry  is 
unable  to  understand  the  agency's 
rationale  for  excluding  certain  interior 
joints  from  compliance  such  as  cove  and 
aisle  moldings.  Test  instructions  are  also 
alleged  to  be  unclear,  such  as  S6.3.2's 
directive  that  the  testing  machine's  grips 
be  adjusted  so  that  the  joint  under  load 
will  be  in  stress  "approximately 
perpendicular"  to  the  joint;  the  quoted 
phrase  is  cited  as  an  example  of 
ambiguity. 


Because  of  this,  Wayne  recommended 
adopting  a  test  procedure  under  which  a 
fully  loaded  bus  would  be  subjected  to 
impacts  by  a  moving  barrier  and  pole 
simulator.  The  intrusion  of  body 
components  and  panels  into  the 
occupant  space  would  be  measured  to 
determine  compliance. 

NHTSA  has  reviewed  these 
arguments,  concluded  that  they  are 
without  substantive  merit  and  that  the 
suggested  dynamic  tests  for  buses  are 
both  arbitrary  and  impracticable  as  well 
as  inconclusive,  absent  frequency  of 
exposure  and  injury  data  with  which  to 
quantify  their  benefits.  It  has  denied  the 
petition. 

About  6  months  prior  to  receipt  of  the 
Wayne  petition,  NHTSA  conducted  tests 
on  two  school  buses  (not  manufactured 
by  WayneJ  in  support  of  an 
investigation  of  an  apparent  non- 
compliance with  FMVSS  No.  221.  The 
tests  included  a  test  specimen  (in 
accordance  with  S6.1.3  of  Standard  No. 
221)  that  was  removed  from  the  roof  of  a 
school  bus  and  tested  according  to  S6.5. 
The  specimen  was  selected  so  that  it 
maintained  its  roof  curvature  and  was 
instrumented  with  nine  strain  gauges. 
The  purpose  of  the  test  was  to  measure 
the  strain  distribution  across  the  8-inch 
joint  width  at  the  center  of  the  specimen 
when  pulled  with  flat  end  clamps  and 
curved  end  clamps  to  show  that:  (a) 
Stress  distribution  at  the  joint  under 
load  will  be  "approximately 
perpendicular"  to  the  joint  of  S6.3.2  and 
(b)  stress  distribution  at  the  joint  under 
load  is  not  significantly  ejected  by  the 
use  of  flat  or  curved  end  clamps.  A  basic 
statistical  analysis  of  the  data  showed 
there  is  no  significant  difference  in 
strain  distribution  with  a  90  percent 
probability  of  being  correct.  There  have 
been  no  curved  joints,  other  than  ceiling 
joints,  tested  by  NHTSA  and  the  agency 
has  concluded  that  the  criticism  is 
immaterial.  To  be  sure,  compound  joints 
do  present  a  different  problem,  but  no 
noncompliances  of  compound  joints 
have  been  noted. 

In  preparation  of  test  samples, 
NHTSA  routinely,  as  standard  practice, 
removes  oversize  portions  of  the  bus 
body  and  the  final  test  specimen  is 
trimmed  from  this  segment,  reducing  the 
possibility  of  damaging  the  test  joint 
through  heat  or  vibration.  NHTSA 
therefore  cannot  accept  as  valid  the 
criticism  that  it  has  been  negligent  in 
preparation  of  test  specimens. 

NHTSA  considered  the  petitioner's 
argument  that  the  standard's  tensile  test 
did  not  meet  the  need  for  motor  vehicle 
safety.  In  establishing  the  standard,  the 
agency  made  the  judgment  that  the 
overall  strength  of  the  school  bus  body 


could  be  best  improved  by  requiring  a 

minimum  strength  of  body  joints. 
Tensile  strength  is  measured  by 
opposing  forces  that  seek  to  separate 
the  joint  and  is  the  method  specifled  by 
S6.3  for  compliance  testing.  It  represents 
the  crash  force  that  tends  to  pull  apart  a 
joint  and  it  is  relatively  easily  tested. 
Presumably  other  forces  occur  in  school 
bus  crashes,  but  NHTSA  knows  of  no 
test  procedure  with  repeatable  results 
by  which  resistance  to  these  forces  can 
be  judged;  however,  it  seems  logical  to 
assume  that  in  many  cases  an 
improvement  in  a  joint  fastening  system 
to  improve  tensile  strength  would  also 
improve  other  stress  tolerances.  The 
tensile  test  is  based  on  ASTM 
standards,  and  is  used  in  many  other 
industries  to  measure  the  quality  of 
sheet  metal  joints. 

Waj-ne  has  commented  that  the 
samples  chosen  for  testing  may  be 
unrepresentative  because  of  their 
location  and  size  and  eccentricities  of 
loading.  Because  the  standard  provides 
for  testing  of  any  randomly  selected  8- 
inch  segment  of  a  joint  larger  than  8 
inches  without  specifying  the  location  of 
the  sample,  except  to  forbid  the 
bisection  of  a  discrete  fastener,  it  is 
theoretically  possible  that  the  sample 
selected  may  contain  fasteners  or 
fastening  materials  that  are  not  typical 
of  the  joint  either  in  quantity  or 
distribution.  However,  the  agency  has 
not  found  practical  differences  between 
the  strength  of  tested  segments  and  the 
apparent^strength  of  overall  joints  from 
which  test  segments  have  been  taken. 
The  agency  believes  that  this  issue  can 
be  addressed  by  considering  whether 
clarifying  amendments  or 
interpretations  may  be  appropriate  to 
assure  that  the  selection  of  samples  and 
test  procedures  continue  to  measure 
compliance  with  the  standard's  tensile 
strength  requirement  fairly.  Petitioner 
has  not  presented  evidence  indicating 
that  this  issue  is  important  enough  to 
justify  rescission  of  this  regulation  and 
substitution  of  an  impractical  and 
expensive  dynamic  test 

Nor  does  NHTSA  agree  that  Standard 
No.  221  may  derogate  from  safety.  As  a 
practical  matter,  the  agency  sees  no 
evidence  of  any  change  in  the  thickness 
of  structiu-al  panels  of  buses  built  before 
or  after  the  standard  was  effective.  As 
for  the  standard's  alleged  ambiguity,  the 
agency  provided  extensive 
interpretations  between  1976  and  1978  to 
schoolbus  manufacturers  on  the 
standard's  coverage.  Virtually  no 
interpretations  have  been  required  since 
1980,  leading  NHTSA  to  conclude  that 
the  coverage  of  the  standard  is  well 
understood  by  industry.  Althou^  the 
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standard  does  contain  the  unquantified 
phrase  "approximately  perpendicular" 
in  its  test  procedure,  its  published 
Laboratory  Procedures  require  that  the 
axis  of  a  test  specimen  in  all  planes 
coincide  with  the  center  line  of  the 
heads  of  the  testing  machine  so  that 
bending  stresses  are  not  introduced. 
Strain  measurements  are  made  on  a 
special  test  specimen  to  determine  the 
axial  strain  gradient  produced  at  the 
joint  location  between  the  center  and 
edges  of  the  specimen  by  the  clamping/ 
loading  technique.  At  that  point,  the 
maximum  differences  in  measured  strain 
near  the  strain  limit  of  the  specimen  are 
determined.  On  school  buses  tested  in 
1977  and  1978  the  differences  in 
measured  strain  were  10%.  This  was  an 
inconsequential  difference  because  all 
joint  failures  occurred  at  margins  far 
greater  than  10%.  On  buses  tested  in 
1979  and  subsequent  years,  however, 
this  margin  has  purposely  been 
narrowed  to  3%  as  a  closer 
approximation  to  perpendicular. 

NHTSA  therefore  found  the  criticisms 
of  Standard  No.  221  insuHlcient  to 
justify  a  conclusion  that  ameliorative 
rulemaking  was  required.  As  for  the 
merits  of  a  dynamic  test,  NHTSA  notes 
that  Wayne's  suggested  procedure  was 
based  upon  the  Vehicle  Equipment 
Safety  Commission's  proposed  Standard 
13.  When  that  proposed  standard  was 
revised  in  1978  the  dynamic  tests 
outlined  therein  were  abandoned  as 
impracticable,  and  the  VESC  adopted 
the  requirements  of  Standard  No.  221  by 
reference  in  its  Standard  VESC-6  and 
VESC-10  covering  large  and  small 
school  buses  respectively.  The  costs  of 
conducting  dynamic  tests  would  be 
substantial  without  any  evidence  of  a 
quantiHable  increase  in  the  level  of 
safety.  A  dynamic  test  procedure  could 
result  in  school  bus  manufacturers 
having  to  revise  their  manufacturing 
methods,  procedures,  and  the  like  at 
significant  expense  without 
corresponding  increase  in  safety 
benefits. 


In  consideration  of  the  foregoing,  at 
the  conclusion  of  the  technical  review 
the  agency  has  determined  that  there  is 
no  reasonable  possibility  that  the  order 
requested  in  the  petition  would  be 
issued  at  the  conchision  of  the 
rulemaking  proceeding,  and  the  petition 
by  Wayne  Corporation  for  rulemaking  to 
amend  Standard  No.  221  is  hereby 
denied. 

(S«C8. 103, 119, 124,  Pub.  L.  88-563,  80  Stat. 
718  (15  U.S.C.  1392, 1407, 1410):  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8]) 

Issued  on  August  23, 1965. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  85-20533  Filed  8-2*-«5;  1:26  pm] 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1150 

[Ex  Parte  No.  392  (Siit>-1)] 

Class  Exemption  for  ttte  Acquisition 
and  Operation  of  Rail  Lines  Under  49 
U.S.C.  10901 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Proposed  Exemption 
and  Rules. 

summary:  The  Commission  proposes  to 
exempt,  under  49  U.S.C.  10505, 
acquisitions  and  operations  under  49 
U.S.C.  10901  (see  49  CFR  1150.1).  This 
exemption  would  also  include:  (1) 
Acquisition  of  trackage  rights  governed 
by  10901;  (2)  acquisition  by  a  noncarrier 
of  rail  property  that  would  be  operated 
by  a  third  party;  [3)  operation  by  a  new 
carrier  of  rail  property  acquired  by  a 
third  party;  and  (4)  a  change  in 
operators  on  the  line.  This  exemption 
would  not  apply  when  a  Class  I  railroad 
abandons  a  line  and  a  Class  I  railroad 
then  acquires  the  line  in  a  proposal  that 


would  result  in  a  major  market 
extention  as  deHned  at  49  CFR  118U.3(c). 
The  regulations  at  49  CFR  Part  1150 
would  be  amended  and  a  Subpart  D, 
Exempt  Transactions,  would  be  added. 
This  expands  a  proposal  filed  by 
Anacostia  &  Pacific  Corp.  (APC)  seeking 
exemption  for  noncarrier  acquisitions 
and  operations,  where  the  noncarrier 
would  be  Class  III  carrier  after 
completion  of  the  transaction.  We  invite 
comment  on  both  APC's  exemption 
request  and  the  expanded  exemption 
proposal.  ' 

DATES:  An  original  and  15  copies  of 
comments  should  be  filed  by  September 
27, 1985. 

ADDRESS:  Comments  referring  to  Ex 
Parte  No.  392  (Sub-No.  1)  should  be 
addressed  to:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

FOR  FimTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  T.S. 
InfoSystems,  Inc.,  Room  2229, 
Interestate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
289-4357  (DC  Metropolitan  area)  or  toll 
free  (800)  424-5403. 

List  of  Subjects  in  49  CFR  Part  1150 

Administrative  practice  and 
procedure.  Railroads. 

Decided:  August  16, 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison.  Commissioners  Sterrett, 
Andre,  Simmons,  Lamboley,  and  Strenio. 
Commissioner  Simmons  concurred  in  the 
issuance  of  the  notice.  Commissioner  ' 
Lamboley  concurred  in  the  notice. 

fames  H.  Bayne. 

Secretary. 

Appendix 
Tide  49,  Subtitle  B,  Chapter  X,  Part 
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1150  of  the  Code  of  Federal  Regulations 
will  be  amended  by  adding  a  new 
Subpart  D  to  read  as  follows: 

PART  1 150-{  AMENDED] 

1.  The  authority  citation  for  Part  1150 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10321. 103^6. 10901. 
10903,  and  10505;  5  U.S.C.  553  and  559. 

2.  New  Subpart  D  is  added  as  follows: 
Sulifwrt  D— Exempt  Transactions 

1150.31  Scope  of  exemption. 

1150.32  Procedures  and  relevant  dates. 

1150.33  Information  to  be  contained  in 
notice. 

1150.34  Format  for  caption  summary. 

Subpart  D— Exempt  Transactions 

§  1 1 50.3 1    Scop*  of  axamption. 

This  exemption  applies  to  all 
acquisitions  and  operations  under 
section  10901  (See  §  1150.1. supra).This 
exemption  also  includes:  (a)  Acquisition 
of  trackage  rights  governed  by  10901;  (b) 
acquisition  by  a  noncarrier  of  rail 
property  that  would  be  operated  by  a 
third  party;  (c)  operation  by  a  new 
carrier  of  rail  property  acquired  by  a 
third  party;  and  (d)  a  change  in 
operators  on  the  line.  This  exemption 
does  not  apply  when  a  Class  I  raihuad 
abandons  a  line  and  a  Class  I  railroad 
then  acquires  the  line  in  a  proposal  that 
would  result  in  a  major  market 
extension  as  defined  at  49  CFR  1180.3(c). 

§  1 1 50.32    Procedures  and  relevant  dates. 

(a)  To  qualify  for  this  exemption, 
appUcant  must  file  a  verified  notice 
providing  details  about  the  transaction, 
and  a  brief  caption  summary, 
conforming  to  the  format  in  §  1150.34, 
for  publication  in  the  Federal  Register. 

(b)  Before  filing  the  notice,  applicant 
must  obtain  a  docket  number  from  the 


Commission's  Office  of  Secretary.  The 
exemption  will  be  effective  7  days  after 
the  notice  is  filed.  Notice  will  be 
published  in  the  Federal  Register  within 
30  days  of  the  filing.  A  change  in 
operators  would  follow  the  provisions  at 
49  CFR  1150.24,  and  notice  must  be 
given  to  shippers. 

S  1 150.33    Information  to  be  contained  in 
notice. 

(a)  The  full  name  and  address  of  the 
applicant. 

(b)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
applicant  who  should  receive 
correspondence;  _ 

(c)  A  statement  that  an  agreement  has 
been  reached  or  details  about  when  an 
agreement  will  be  reached; 

(d)  The  operator  of  the  property; 

(e)  A  brief  summary  of  the  proposed 
transaction,  including  (1)  the  name  and 
address  of  the  railroad  transferring  the 
subject  property,  (2)  the  proposed  time 
schedule  for  consummation  of  the 
transaction,  (3)  the  mile-posts  of  the 
subject  property  including  any  branch 
lines  and  (4)  the  total  route  miles  being 
acquired; 

(f)  A  brief  description  of  the  amount 
and  type  of  traffic  expected  to  be 
handled  on  the  line; 

(g)  A  map  that  clearly  indicates  the 
area  to  be  served,  including  origins, 
termini,  stations,  cities,  counties  and 
States;  and 

(h)  The  amount  of  projected  revenues 
that  will  be  generated  in  the  first  year 
by  operations  on  the  property  to  be 
acquired. 

§  1 1 50.34    Format  for  caption  summary. 

The  docimient  submitted  as  a  caption 
summary  must  be  submitted  in  the 
following  form: 


Interstate  Commerce  Commission 
Notice  of  Exemption 

Finance  Docket  No. 

(Name  of  entity  acquiring— EX-    (The     transaction— acauisi-    (The  transferor) 
EMPTION     or     operating     the        tion     or     operation,      or 
line,  or  both).  both). 

(Name  of  entity  acquiring  or  operating  the  line,  or  both)  has  filed  a  notice  of  exemption  to 
(The  transaction,  acquisition  or  operation,  or  both)  a  line  of  (The  transferorj's  between 
(Describe  the  line). 


The  notice  is  filed  under  49  CFR 
1150.31.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 


petition  to  revoke  will  not  stay  the 
transaction. 

[FR  Doc.  85-20523  Filed  8-27-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1, 672  md  675 

[Docket  Nos.  50720-5120  and  50634-5034] 

Groundfish  of  the  Gulf  of  Alaska  and 
Foreign  Fishing,  Groundfish  of  ttw 
Bering  Sea  and  Aleutian  Islands  Area; 
Corrections 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 

ACTION:  Proposed  rules;  correction. 

summary:  This  document  corrects  the 
Paperwork  Reduction  Act  statement  in 
the  regulatory  text  of  the  proposed  rules 
to  implement  Amendment  14  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska, 
published  July  26, 1985,  50  FR  30481.  and 
Amendment  9  to  the  Fishery  « 

Management  Man  for  the  Groundfish  of 
the  Bering  Sea  and  Aleutian  Islands 
Area,  published  August  16, 1985.  50  FR 
33080. 

FOR  FURTHER  INFORMAIXMI  CONTACT: 

Ronald  J.  Berg.  907-586-7229,  concerning 
Amendment  14.  Groundfish  of  the  Gulf 
of  Alaska;  and  Janet  E.  Smoker.  907- 
586-7230,  concerning  Amendment  9, 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area. 

The  following  corrections  are  made: 
(1)  Groundfish  of  the  Gulf  of  Alaska,  FR 
Doc.  85-17826  (July  26, 1985),  on  page 
30486,  colimm  3,  paragraph  3  is  deleted 
and  (2)  Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area.  FR  Doa  85-19656 
(August  16. 1985).  on  page  33082.  column 
2,  paragraph  2  is  deleted.  In  place  of  the 
deleted  paragraphs,  the  following 
paragraph  is  inserted:  "This  rule 
contains  a  collection  of  information 
requirement  subject  to  the  PaperwoA 
Reduction  Act  (PRA).  A  request  to 
collect  this  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  PRA.  Comments 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for 
NOAA." 

(16  U.S.C.  1801  et  seq.) 

Dated:  August  23. 1985. 
James  E.  Dou^s,  Jr., 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  85-20569  Filed  8-27-85:  a-4S  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  docunents  other  than  nies  or 
proposed  rules  that  are  applicable  to  the 
put)<ic.  ^k>tlces  of  heanngs  and 
investigations,  conumttee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Foims  Under  Review  by  Office  of 
Management  and  Budget 

August  23, 1985. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2]  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
BIdg.,  Washington,  D.C.  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503.  Attn;  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Food  and  Nutrition  Service 
Federal  State  Agreement 
FNS74 

Annually 

State  or  local  governments;  82 

responses;  28  hours;  not  applicable 

under  3504(h]. 
Albert  V.  Pema  (703)  756-3600 

•  Food  and  Nutrition  Service 
National  Commodity  Processing 

Program  for  Processing  UDSA 

Donated  Food 
FNS  513,  516  and  519 
Monthly;  Annually 
Businesses  or  other  for-profit;  27,050 

responses;  5,275  hours;  not  applicable 

under  3504(h) 
Alberta  C.  Frost  (703)  756-3585 

•  Rural  Electrification  Administration 
Rating  Summary  of  Operations  and 

Maintenance  (REA  Electric  System) 

REA3G0 
On  occasion 
Small  businesses  or  organizations;  331 

responses;  1,324  hours;  not  applicable 

under  3504(h) 
Archie  Cain  (202)  382-9082 
)ane  A.  Benoit. 

Departmental  Clearance  Officer. 
(PR  Doc.  85-20578  Filed  8-27-85:  8:45  am] 

BILUNO  COOE  3410-01-M 


Soil  Conservation  Service 

Smyth  County  Landfill  Critical  Area 
Treatment  RC&D  Measure,  VA;  Finding 
of  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  Finding  of  No 

Significant  Impact. 

SUMMARY  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Smyth  County  Landfill  Critical  Area 
Treatment  RC&D  Measure,  Smyth 
County,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Manly  S.  Wilder.  State 
Conservationist.  Soil  Conservation 
Service,  400  North  Eighth  Street. 


Richmond,  Virginia  23240,  telephraie 

804-771-2455. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Manly  S.  Wilder,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
erosion  and  sediment  damage  reduction 
to  the  Smyth  County  Public  Service 
Authority  Landfill  and  consists  of  500 
feet  of  diversion  and  the  establishment 
of  seven  (7)  acres  of  grasses  and 
legumes  on  their  property.  The  planned 
work  will  include  500  feet  of  grass-lined 
diversion  and  the  shaping,  seeding  and 
mulching  of  the  seven  (7)  acre  site. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basis  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Manly  S.  Wilder. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  federally  assisted  programs  and 
projects  is  applicable) 

Dated:  August  12. 1985. 
Manly  S.  WUder. 
State  Conservationist. 
[FTl  Doc.  85-20575,  Filed  8-27-85;  8:45  am] 

BIUMO  COOC  34ia-16-« 


COMMISSION  ON  CIVIL  RIGHTS 

Louisiana  Advisory  Committee; 
Agenda  for  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Louisiana  Advisory 
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Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjoun  at  5:00 
p.m.  on  September  20, 1985,  at  the 
Sheraton-New  Orleans,  500  Canal 
Street.  Bonnie  Bum  Room.  New  Orleans, 
Louisiana.  The  purpose  of  the  meeting  is 
to  discuss  project  and  monitoring 
activity,  a  report  on  school 
desegregation,  and  administrative 
concerns. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Michael 
Fontham.  or  J.  Richard  Avena.  Director 
of  the  Southwestern  Regional  Office  at 
(512)  229-5570.  (TDD  512/22^-5580). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  23, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Progmms. 

[FR  Doc.  85-20598  Filed  8-27-85;  8:45  am] 

BILUNC  CODE  S335-01-M 


Montana  Advisory  Committee;  Agenda 
and  Notice  of  Public  IMeeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Montana  Advisory 
Committee  to  the  Commission  will 
convene  at  9:30  a.m.  and  adjourn  at  1:00 
p.m.  on  September  21, 1985,  at  the  Fort 
Belknap  Roller  Rink,  Fort  Belknap 
Agency.  Montana.  The  purpose  of  the 
meeting  is  to  receive  information  from 
community  representatives  on  Indian- 
school  board  representation,  relations, 
and  policy. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lawrence  D. 
Huss  or  William  Muldrow,  Acting 
Dirs£tor  of  the  Rocky  Mountain 
Regional  Office,  at  (303)  844-2211.  (TDD 
303/844-3031). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C..  August  23, 
1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc.  85-20599  Filed  8-27-85:  8:45  am] 

BtLUNO  COOC  MSS-OI-M 


Oldahoma  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Oklahoma 
Advisory  Committee  to  the  Commission 
will  convene  at  2:00  p.m.  and  adjourn  at 
5:00  p.m.  on  September  27. 1985,  at  the 
Sheraton  Inn-Skyline  East.  1333  E. 
Skelly  Drive,  Council  Room,  Tulsa. 
Oklahoma.  The  purpose  of  the  meeting 
is  to  plan  future  SAC  projects  and 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Charles  L. 
Fagin,  or  J.  Richard  Avena.  Director  of 
the  Southwestern  Regional  Office  at 
(512)  229-5570,  (TDD  512/22^5580). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  D.C.,  August  23, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  8^20600  Filed  88-27-85;  8:45  am] 
BILUNO  COOC  6335-01-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Public  Review  Scheduled  for  the 
Proposed  Weeks  Bay  (Alabama) 
National  Estuarine  Sanctuary 
Management  Plan 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS,)  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Commerce. 
SUIMMARY:  The  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  U.S. 
Department  of  Commerce,  in  compliance 
with  15  CFR  §  921.21(f)  announces  that 
the  State  of  Alabama  will  hold  a  pubUc 
meeting  for  the  purpose  of  discussing 
the  proposed  Final  Sanctuary 
Management  Plan  prepared  for  the 
proposed  Weeks  Bay  National  Estuarine 
Sanctuary.  The  meeting  will  be  held  on 
August  29, 1985  at  7:00  P.M.  in  the  City 
Council  Chambers,  Fairhope  Municipal 
Complex,  Fairhope,  Alabama. 

As  part  of  the  procedures  leading  to 
the  designation  of  the  Sanctuary,  the 
State  of  Alabama  must  submit  the 
proposed  final  management  plan  to 


NOAA  for  its  review  and  approval. 
Copies  of  the  plan  are  available  upon 
request  from  the  Alabama  Department 
of  Economic  and  Community  Affairs, 
3465  Norman  Bridge  Road,  Montgomery, 
Alabama  36105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelvin  Char,  Sanctuary  Programs 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA. 
3300  Whitehaven  Street.  NW.. 
Washington.  DC  20235.  202/634-4236. 

(Federal  Domestic  Assistance  Catalog  No. 
11.420  Coastal  Zone  Management  Estuarine 
Sanctuaries] 

Dated:  August  23, 1985. 
James  P.  Blizzard, 

Acting  Director,  Office  of  Ocean  and 
Resource  Management. 
(FR  Doc.  85-20597  Filed  8-27-85;  8:45  am] 

BIU.INQ  CODE  3S10-I»-«I 


Marine  Mammals;  Issuance  of  Permit; 
John  D.  HaH;  Modification 

Pursuant  to  the  provisions  of 
S§  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  216), 
Scientific  Research  Permit  No.  506 
issued  to  Dr.  John  Hall.  Solace 
Enterprises.  P.O.  Box  4885.  Anchorage. 
Alaska  99510  on  June  13. 1985  (50  FR 
25733  July  21. 1985).  is  modified  as 
follows: 

Section  6.2  is  deleted  and  replaced  by: 

2.  "The  Holder  shall  exercise  caution 
when  approaching  animals,  approach  no 
closer  than  25  meters,  retreat  to  a 
greater  distance  when  harassment 
occurs,  and  avoid  repeated  harassment 
of  individual  animals." 

This  modification  becomes  effective 
upon  publication  in  the  Federal  Register. 

Dated:  August  21. 1985. 
Richard  B.  Roe. 

Acting  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  85-20547  Filed  8-27-85;  8:45  am] 
BnjJNQ  CODE  S510-22-H 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  From  the  People's  Republic 
of  China 

August  22. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
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published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  22, 
1985.  For  further  information  contact 
Diana  SolkofF,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

A  CITA  directive  establishing  import 
limits  for  specified  categories  of  cotton 
and  man-made  fiber  textile  products, 
including  Categories  340  (men's  and 
boys'  woven  cotton  shirts),  342 
(women's,  girls'  and  infants  cotton 
skirts),  and  635  (women's,  girls'  and 
infants'  man-made  fiber  coats), 
produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  twelve-month  period  which 
began  on  January  1. 1985,  was  published 
in  the  Federal  Register  on  December  28, 
1984  (49  FR  50432).  Under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
August  19, 1983,  as  amended,  the 
Government  of  the  People's  Republic  of 
China  has  notified  the  Government  of 
the  United  States  of  its  intention  to  use 
flexibility  in  the  form  of  swing  to  be 
applied  to  the  current-year  limits  for 
these  categories.  The  limit  for  Category 
340  is  being  increased  from  638,223 
dozen  to  670.134  dozen.  The  limits  for 
Categories  342  and  635  are  being 
reduced  to  144.157  dozen  and  394.159 
dozen,  respectively,  to  account  for  the 
increase  applied  to  Category  340. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16,  ir.  i:  (49  FR  28754),  November  9. 1984 
(49  FR  44782).  and  the  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
August  22. 1985. 

Committee  for  the  Implementation  of  Textile 
Agieements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
DC.  20229 
Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  24, 1984  from  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  which  established 
levels  of  restraint  for  certain  specified 
categories  of  cotton,  wool  and  man-made 
fiber  textile  products,  produced  or 


manufactured  in  the  People's  Republic  of 
China  and  exported  during  1985. 

Effective  on  August  22, 1985,  the  directive 
of  December  24, 1984  is  hereby  further 
amended  to  adjust  the  previously  established 
restraint  limits  for  Categories  340,  342  and 
635  to  the  following,  under  the  terms  of  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  19, 1983,  as 
amended:  ' 


Calegwy 

AdiMM 

lirnl> 
(down) 

340 --  -^    - -      -    

670,134 

342 

144,157 
394  159 

635 

■  The  limils  hava  nol  (Men  adlusted  to  reflect  any  imporl* 
eipofled  tiler  December  31.  1984. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 
Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreement 
[FR  Doc.  85-20580  Filed  8-27-85;  8:45  am) 

BILLMO  CODE  3S10-0R-H 


Import  Restraint  Limit  for  Certain  Mart- 
IMade  Fiber  Textile  Products  Produced 
or  {Manufactured  in  Malaysia 

August  22. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  28, 
1985.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  July  11. 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
28242)  which  announced  that,  on  May 
31, 1985,  the  Government  of  the  United 
States  had  requested  consultations  with 
the  Government  of  Malaysia  concerning 
imports  of  women's,  girls'  and  infants' 
trousers  of  man-made  fibers  in  Category 


'  The  agreement  provides,  in  part,  that  (1)  with 
the  exception  of  Category  315.  any  speciflc  limit 
may  be  exceeded  by  not  more  thdn  5  percent  of  its 
square  yards  equivalent  total,  provided  that  the 
amount  of  the  increase  is  compensated  for  by  a 
square  yard  equivalent  decrease  in  one  or  more 
other  specific  limits  in  that  agreement  year,  (2)  the 
specific  limits  for  certain  categories  may  he 
increased  for  carryforward,  and  (3)  administrative 
arrangements  or  adjustments  may  l>e  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 


648.  The  letter  of  July  8, 1985  to  the 
Commissioner  of  Customs  which 
followed  that  notice  established  an 
import  level  of  104,949  dozen  for  man- 
made  fiber  textile  products  in  Category 
648,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  sixty- 
day  period  which  began  on  May  31, 1985 
and  extended  through  July  29, 1985.  This 
level  was  established  under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  5, 1980  and  February  2.7, 1981, 
as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Malaysia. 

A  new  bilateral  agreement  was 
effected  by  exchange  of  notes  between 
the  two  governments,  dated  July  1,  and 
11, 1985.  The  new  agreement  which 
dates  from  January  1, 1985  and  extends 
through  December  31, 1989,  includes  a 
consultation  provision  calling  for  a 
ninety-day  period  during  which  the  two 
governments  will  attempt  to  reach 
agreement  on  a  mutually  satisfactory 
solution  concerning  imports  in  any 
category  not  subject  to  a  specific  limit 
which  threaten  to  impede  the  orderly 
development  of  trade  between  the  two 
countries.  In  accordance  with  the  terms 
of  the  new  agreement,  the  letter 
published  below  to  the  Commissioner  of 
Customs  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  cancels  the  letter  of 
July  8. 1985  and  establishes  a  level  of 
122,400  dozen  for  the  ninety-day  period 
which  began  on  May  31, 1985  and 
extends  through  August  28, 1985  for 
goods  in  Category  648  exported  during 
that  period.  It  also  estabUshes  a 
prorated  twelve-month  specific  limit  of 
143,765  dozen  for  man-made  fiber  textile 
products  in  Category  648,  exported 
during  the  period  beginning  on  August 
29. 1985  and  extending  through 
December  31, 1985.  In  the  event  the  limit 
established  for  the  ninety-day  period  is 
exceeded,  such  excess  amounts  will  be 
charged  to  the  level  established  for  the 
subsequent  period. 

If  a  different  solution  is  reached  in 
consultations,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
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Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  I.  Levin, 

Actrng  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
August  22. 1985. 

Coinmittee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC  20229 

Dear  Mr.  Commissioner:  This  letter  cancels 
and  supersedes  the  letter  of  July  8.  1985 
which  directed  you  to  prohibit  entry  of  man- 
made  fiber  textile  products  in  Category  648. 
produced  or  manufactured  in  Malaysia  and 
exported  during  the  sixty-day  period  which 
began  on  May  31, 1985  and  extended  through 
July  29. 1985. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854).  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20. 1973.  as  extended 
on  December  15, 1977  and  December  22, 1981; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  )uly  1 
and  11. 1985,  between  the  Governments  of  the 
United  States  and  Malaysia;  and  in 
accordance  with  the  provisions  of  Executive 
Ch-der  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
August  2a  1965.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber  textile  products  in  Category  648 
produced  or  manufactured  in  Malaysia  and 
exported  during  the  period  which  began  on 
May  31. 1985  and  extends  through  August  28. 
1985.  in  excess  of  122.440  dozen.' 

You  are  further  directed,  effective  on 
August  29. 1985.  to  prohibit  entry  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber  textile  products  in  Category  648. 
produced  or  manufactured  in  Malaysia  and 
exported  during  the  period  beginning  on 
August  29, 1965  and  extending  through 
December  31. 1985  in  excess  of  143.765  dozen. 
Textile  products  in  Category  648.  exported 
during  the  ninety-day  period  which  began  on 
May  31. 1965  and  which  are  in  excess  of  the 
level  established  for  that  period  shall  be 
charged  to  the  prorated  twelve-month  level 
beginning  on  August  29, 1985. 

Textile  products  in  Category  648  which 
have  been  exported  to  the  United  States  prior 
to  May  31. 1985  shall  not  be  subject  to  this 
directive.  » 

Textile  products  in  Category  648  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 


'  The  limit  has  not  been  adjusted  to  reflect  any 
imports  exported  after  May  30, 1985. 


Sincerely.  • 

Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  85-20581  Filed  8-27-65;  8:45  am) 

BIUJNO  CODE  S510-0R-M 

Import  Levels  for  Certain  Cotton 
Textile  Products  Produced  or 
Manufactured  in  Taiwan 

August  23.  1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  29. 
1985.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

On  July  18, 1965  a  notice  was 
published  in  the  Federal  Register  (50  FR 
29248)  announcing  that,  in  June  1985.  the 
American  Institute  in  Taiwan  (AIT), 
under  the  terms  of  the  agreement  of 
November  18. 1982.  as  amended, 
concerning  cotton,  wool  and  man-made 
fiber  textile  products  from  Taiwan,  had 
requested  the  Coordination  Council  for 
North  American  Affairs  (CCNAA)  to 
enter  into  consultations  concerning 
exports  to  the  United  States  of  terry  and 
other  pile  towels  in  Category  363  and 
luggage  in  Category  369pt  (only 
T.S.U.S.A.  numbers  706.3200.  706.3650. 
and  706.4111),  among  other  categories. 
Consultations  were  held  July  22-24. 
1985,  but  no  agreement  was  reached  on 
mutually  satisfactory  levels  for  these 
categories.  The  United  States 
Government  has  decided,  therefore,  as 
provided  in  the  agreement  to  establish 
levels  for  goods  exported  to  the  United 
States  during  the  twelve-month  period 
which  began  on  January  1. 1985  and 
extends  through  December  31. 1985.  The 
level  for  Category  363  will  be  11,821.  532 
numbers  and  for  Category  369pt., 
2.151.242  pounds. 

No  charges  have  been  made  to  these 
levels  to  account  for  any  goods  exported 
during  1985.  Such  adjustments  will  be 
made  as  the  data  become  available. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  ApVil  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 


Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

August  23, 1985. 

Commillee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  21. 1984.  which  established  limits 
for  certain  categories,  produced  or 
manufactured  in  Taiwan  and  exported  during 
1965. 

Effective  on  August  29. 1985,  the  directive 
of  December  21. 1984  is  hereby  amended  to 
include  the  following  levels  for  cotton  textile 
products  in  Categories  363  and  369pt' 


Category  ' 


363  (numt)ef«)_ 
369  pi  (R)) 


12-nio 


11.821.532 
-       2.151.242 


■  Import  charges  tTX>ffl  January  t-May  31.  1965  tor  Catego- 
ry 363  ara  3.545,681  nuirban:  tor  Category  3^aL  they  are 
734.64S4lout«jB. 

Textile  products  in  Categories  363  and 
369pt.  which  have  been  exported  to  the 
United  States  prior  to  January  1. 1985  shall 
not  be  subject  to  this  directive. 

Textile  products  in  Categories  363  and 
369pt.  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b]  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  and«°  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-20582  Filed  8-27-85:  8:45  amj 
BIUJNO  CODE  3610-l>fMt 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Performance  of  Registration  Functions 
by  National  Futures  Association 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  and  Order  authorizing 
National  Futures  Association  (NFA)  to 
perform  additional  portions  of  the 
registration  functions  of  the  Commodity 


'  In  Categoiy  369  only  T.S.U.S.A.  number 
706.3200.  706.3650.  708.4111. 
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Futures  Trade  Commission 
(Commission]  applicable  to  futures 
commission  merchants,  introducing 
brokers,  commodity  pool  operators, 
commodity  trading  advisors,  and  their 
respective  associated  persons. 

summary:  The  Commission  is 
authorizing  NFA  to  deny,  condition, 
suspend,  restrict  or  revoke  the 
registration  of  any  person  applying  for 
registration  or  registered  as  a  futures 
commission  merchant,  introducing 
broker,  commodity  pool  operator, 
commodity  trading  advisor,  or  an 
associated  person  of  such  entities.  All 
such  adverse  registration  actions  by 
NFA  must  be  taken  in  accordance  with 
the  standards  established  in  the 
Commodity  Exchange  Act,  Commission 
interpretive  statements,  and  relevant 
case  law  and  with  rules  that  comport 
with  the  procedures  and  safeguards 
established  in  the  Commission's 
regulations  thereunder.  This  Order  does 
not  authorize  NFA  to  accept  or  act  upon 
requests  for  exemption  or  withdrawal 
from  registration  or  to  render  "no- 
action"  operations  or  interpretations 
with  respect  to  applicable  registration 
requirements. 

EFFECTIVE  DATE:  September  30, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Linda  Kurjan,  Special  Counsel,  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  issued  the  following 
Order: 

Order  Authorizing  the  Performance  of 
Registration  Functions 

/.  Authority  and  Background 

Pursuant  to  section  8a(10]  of  the 
Commodity  Exchange  Act  (Act),  the 
Commodity  Futures  Trading 
Conmiission  (Commission)  previously 
has  issued  Orders  authorizing  National 
Futures  Association  (NFA)  to  perform 
various  portions  of  the  Commission's 
registration  functions  and 
responsibilities  under  the  Act.*  In 


particular,  on  August  1, 1983.  NFA 
assumed  responsibilities  for  processing 
and  granting  applications  for  initial  and 
renewal  registrations  of  introducing 
brokers  and  their  associated  persons.' 
Subsequently,  on  December  3, 1984  NFA 
assumed  such  responsibilities  from  the 
Commission  with  respect  to  the 
registration  of  futures  commission 
merchants,  commodity  pool  operators, 
commodity  trading  advisors,  and 
associated  persons  of  such  registrants.^ 

Section  17(o)(2)  of  the  Act  permits 
NFA,  in  performing  Commission 
registration  functions,  to  be  authorized 
to  deny,  condition,  suspend,  restrict  or 
revoke  any  registration,  subject  to 
Commission  review.*  However,  the 
Commission  has  heretofore  expressly 
not  authorized  NFA  to  take  any  such 
adverse  registration  action.  In 
withholding  the  ability  to  take  adverse 
actions  from  the  scope  of  registration 
functions  transferred  to  NFA,  the 
Commission  indicated  that,  among  other 
things,  it  would  first  be  necessary  for  the 
Commission  to  adopt  its  own 
regulations  and  procedures  to  govern 
Commission  review  of  any  adverse  NFA 
determinations  concerning  Commission 
registrations.* 

In  order  to  process  applications  for 
registration,  NFA  must  conduct 
investigations  as  appropriate  to 
determine  whether  an  applicant, 
registrant  or  principal  thereof  may  be 
subject  to  a  statutory  disqualification.* 
To  date,  NFA  has  not  been  permitted  to 
take  any  final  action  with  respect  to  any 
person  that  appears  to  be  subject  to  a 
statutory  disqualification,  however.' 
Rather,  except  in  such  limited 
circumstances  as  specified  by  the 
Commission  or  authorized  staff,  NFA 
has  been  required  to  forward  to  the 
Commission  the  entire  registration  file 
(or  such  portion  as  the  Commission  or 
its  staff  may  request)  of  each  such 
person  for  Commission  review  and 
determination. 

//.  NFA  Rules:  Initial  Determinations 

On  August  21, 1985  the  Commission 
approved  rules  adopted  by  .NFA, 
pursuant  to  which  SiFA  shall  conduct 
proceedings  to  deny,  condition,  suspend. 


■  Pursuant  to  section  8a(10)  of  the  Act.  the 
Commission  may  authorize  any  person  to  perform 
any  portion  of  the  registration  functions  under  the 
Act  in  accordance  with  rules,  notwithstanding  any 
other  provision  of  law,  submitted  by  the  person  to 
the  Commission  and  subject  to  the  provisions  of  the 
Act  applicable  to  registrations  granted  by  the 
Commission.  7  U.S.C  12a(10)  (19B2).  See  48  FR  13940 
(April  13. 1983):  48  FR  35158  (August  3, 1983):  48  FR 
51809  (November  14. 1983):  49  FR  8226  (March  5. 
1984):  and  49  FR  39593  (October  a  1984). 


*  48  FR  35158  (August  3. 1983). 

*  49  FR  39593  (October  9. 1984);  49  FR  45418 
(November  16. 1984).      . 

*  7  U.S.C.  21(o)(2)  (1982). 

*  48  FR  35158.  35159  (August  3. 1983);  see  also  49 
FR  39.593.  39594-95  (October  9. 1984). 

*  49  FR  39593,  39594  (October  9, 1984). 

'  NFA  has.  however,  been  permitted  routinely  to 
notify  apphcants,  registrants  and  principals  thereof 
of  deficiencies  in  their  applications  and  to  deem 
applications  withdrawn  when  such  deficiencies  are 
not  corrected  within  a  reasonable  time.  Id.,  n.  11. 


restrict  or  revoke  the  registration  of  any 
applicant  for  registration  or  registrant 
who  may  be  subject  to  a  statutory 
disqualification  under  sections  8a(2) 
through  8a(4)  of  the  Act  and  for  whom 
NFA  has  been  authorized  to  perform  the 
Commission's  registration  functions.* 
The  procedures  embodied  in  these  NFA 
rules  closely  parallel  those  specified  by 
the  Commission  in  Subpart  C  of  Part  3  of 
its  regulations."  Notably,  NFA  adopted 
the  Commission's  standards  defining  the 
scope  of  evidence  that  may  be  presented 
by  the  applicant  or  registrant  to 
challenge  allegations  of  statutory 
disqualification,  as  well  as  the 
standards  to  be  followed  by  the  party 
reviewing  the  matter  and  making 
determinations.  Where  NFA  has 
adopted  procedures  that  modify  those 
prescribed  for  comparable  Commission 
proceedings,  the  Commission  believes 
that  the  modifications  are  appropriate 
and  consistent  with  the  requirements  of 
the  Act  and  the  Commission's 
regulations  and  will  not  adversely  affect 
the  rights  of  applicants  and  registrants 
who  become  subject  to  proceedings  and 
orders  under  NFA's  procedures. 

NFA's  rules  governing  proceedings  to 
deny,  condition,  suspend,  restrict  or 
revoke  registrations  under  the  Act,  as 
such  rules  are  currently  adopted  and 
approved,  are  specified  in  an  appendix 
to  this  Order.  NFA  shall  ensure  that  its 
rules  in  this  regard  remain  consistent      •• 
with  provisions  of  the  Act  and  the 
Commission's  regulations  thereunder  as 
presently  established  and  as  may  be 
amended  hereafter.  In  this  regard,  NFA 
shall  also  implement  such  additional 
procedures  as  necessary  or  appropriate 
(and  acceptable  to  the  Commission)  to 
ensure  that  investigations,  proceedings 
and  actions  taken  pursuant  to  the 
authority  conferred  by  this  Order  are 
conducted  in  a  timely  manner  and 
consistent  with  the  procedures  and 
safeguards  established  in  the  Act  and 
Commission  rules  and  orders 
thereunder. 

///.  Commission  Rules:  Review 

In  addition  to  providing  that  NFA  may 
issu^final  orders  affecting  the 
registration  of  persons  for  which  it  is 
performing  registration  functions, 
section  17(o)(2)  of  the  Act  specifies  that 
persons  against  whom  NFA  takes  such 
adverse  actions  have  the  right  to 
petition  the  Commission  to  review  the 
NFA  decisions.  In  its  discretion,  or  on  its 


■  NFA  Bylaw  305.  Schedule  A.  Sections  1(c)  and 
1(d). 
•  17  CFR  Part  3.  Subpart  C  (1985). 
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own  initiative,  the  Commission  may 
grant  or  decline  review. 

In  order  to  implement  these  provisions 
of  section  17(o)(2).  the  Commission  has 
published  for  comment  a  new  Subpart  F 
of  Part  3  of  the  Commission's 
regulations  to  govern  Commission 
review  of  any  proceeding  conducted  by 
NFA.  pursuant  to  delegated  authority,  to 
deny,  condition,  suspend,  restrict  or 
revoke  registations  under  the  Act.'° 
Upon  proper  consideration  of  the 
comments  received  thereon,  the 
Commission  intends  to  adopt  and 
implement  final  rules  prior  to  the  time 
NFA  will  be  able  to  issue  a  final  order  in 
any  such  proceeding. 

IV.  Related  Requirements: 
Recordkeeping 

In  performing  the  additional 
registration  functions  of  the  Commission 
pursuant  to  this  Order,  NFA  shall  be    ■ 
subject  to  all  other  requirements  and 
obligations  imposed  upon  it,  and  in  the 
manner  prescribed,  by  the  Commission 
in  existing  or  future  Orders  or 
regulations.  Such  requirements  concern, 
among  other  things,  the  maintenance  of 
records  and  access  thereto  by  the 
Commission  and  others.  NFA  shall 
implement  such  additional  procedures 
(or  modify  existing  procedures)  as 
necessary  and  acceptable  to  the 
Commission  to  ensure  the  security  and 
integrity  of  records  of  investigations, 
proceedings  and  actions  taken  pursuant 
to  the  authority  conferred  by  this  Order; 
to  facilitate  prompt  access  to  these 
records  by  the  Commission  and  its  staff, 
particularly  as  described  in  other 
Commission  Orders  or  rules,  including 
Subpart  F  of  Part  3  of  the  Commission's 
regulations  as  may  be  promulgated;  to 
facilitate  disclosure  of  public  or 
nonpublic  information  in  those  records 
when  permitted  by  Commission  Orders 
or  rules  and  to  keep  logs  as  required  by 
the  Commission  concerning  disclosures 
of  nonpublic  information:  and  otherwise 
to  safeguard  the  confidentiality  of  the 
records. 

In  addition,  NFA  shall  maintain  a 
system  to  track  all  fitness  investigations 
and  adverse  action  proceedings.  The 
system  with  respect  to  fitness 
investigations  shall,  at  a  minimum, 
identify  the  applicant  or  registrant 
involved,  type  of  registration  involved, 
nature  of  the  apparent  deficiencies  or 
potential  disqualifications,  reasons  that 
open  cases  remain  pending,  age  of 
pending  cases,  and  dispositions.  With 
respect  to  adverse  action  proceedings. 
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the  system  shall,  at  a  minimum,  identify 
the  applicant  or  registrant  involved,  type 
of  registration  involved,  nature  of  the 
apparent  disqualifications  (including 
statutory  citation),  type  of  action  sought, 
status  and  age  of  open  proceedings,  and 
final  disposition.  NFA  shall  at  no  charge 
provide  the  Commission,  periodically  or 
at  the  request  of  the  Commission  or  its 
staff,  with  reports  on  the  fitness 
investigations  and  adverse  action 
proceedings  undertaken  by  NFA. 
including,  but  not  limited  to.  statistical 
summaries. 

V.  Conclusion  and  Order  - 

The  Commission  has  determined,  in 
accordance  with  its  authority  under 
sections  8a{10)  and  17(o)(2)  of  the  Act.  to 
authorize  NFA  as  of  September  30, 1985, 
to  conduct  proceedings  to  deny, 
condition,  suspend,  restrict  or  revoke 
the  registration  of  any  person  applying 
•   for  registration  or  registered  as  a  futures 
commission  merchant,  introducing 
broker,  commodity  pool  operator, 
commodity  trading  advisor,  or 
associated  person  of  such  categories  of 
registrants,  who  is  or  may  be  subject  to 
a  statutory  disqualification  from 
registration  under  sections  8a(2)  through 
6a(4)  of  the  Act.  This  Commission 
determination  is  based  upon  the 
congressional  intent  that  NFA  assume 
responsibility  under  the  Act  to  deny, 
condition,  suspend,  restrict  or  revoke 
registrations  of  persons  in  the  course  of 
NFA's  performance  of  Commission 
registration  functions  under  the  Act; 
NFA's  representations  with  respect  to 
adoption  and  implementation  of  rules, 
standards  and  procedures  to  be 
followed  in  administering  these 
additional  functions  consistent  with  the 
Act,  the  Commission's  regulations  and 
interpretive  statements  thereunder  and 
relevant  case  law;  and  the  Commission's 
forthcoming  adoption  of  its  own  rules  to 
govern  review  of  adverse  registration 
actions  taken  by  NFA.  This  Order  does 
not.  however,  authorize  NFA  to  accept 
or  act  upon  requests  for  exemption  or 
withdrawal  from  registration**  or  to 
render  "no-action"  opinions  or 
interpretations  with  respect  to 
applicable  registration  requirements. 
Issued  by  the  Commission  on  August  22. 
1985,  in  Washington,  D.C. 
lean  A.  Webb, 

Secretary  of  the  Commission. 


Appendix 

National  Futures  Association  Bylaws 
305,  Schedule  A.  Section  1(d): 
Proceedings  To  Deny,  Condition. 
Suspend,  Restrict  or  Revoke 
Registration 

Bylaw  305.  Registration  and 
Proficiency  Requirements. 


•  50  FRR  32737  (August  14. 1985). 


' '  See  Commission  Regulation  3.33, 17  CFR  3.33 
(1985). 


Schedule  A 


I.  Registration 

(d)  Proceedings  to  Deny.  Conditions. 
Suspend.  Restrict  or  Revoke 
Registration. 

(1)  Service. 

(A)  For  purposes  of  any  proceeding  to 
deny,  condition,  suspend,  restrict  or 
revoke  registration,  service  upon  an 
applicant  or  registrant  will  be  su^icient 
if  mailed  by  registered  mail  or  certified 
mail  return  receipt  requested,  properly 
addressed  to  the  applicant  or  registrant 
at  the  address  shown  on  the  application 
or  any  amendment  thereto.  Ser\'ice  will 
be  complete  upon  mailing. 

(B)  A  copy  of  any  notice  served  in 
accordance  with  paragraph  1(A)  shall 
also  be  served  upon: 

(i)  Any  registrant  sponsoring  the 
applicant  or  registrant  pursuant  to  GFTC 
Regulation  3.12  or  3.16  if  the  applicant  or 
registrant  is  an  individual  registered  as 
or  applying  for  registration  as  an 
associated  person;  or 

(ii)  Any  futures  commission  merchant 
which  has  entered  into  a  guarantee 
agreement  pursuant  to  CFTC  Regulation 
l.lO(j)  with  an  applicant  or  registrant 
applying  for  registration  or  registered  as 
an  introducing  broker. 

(C)  Documents  served  by  an  applicant 
or  registrant  upon  the  Secretary  under 
this  Section  shall  be  considered  ser\'ed 
or  filed  only  upon  actual  receipt  at  the 
offices  of  National  Futures  Association, 
200  W.  Madison  Street.  Chicago.  Illinois 
60606. 

(2)  Withdrawal  of  application  for 
registration. 

(A)  Notice.  Whenever  information 
comes  to  the  attention  of  NFA  that  an 
applicant  for  initial  registration  in  any 
capacity  may  be  found  subject  to  a 
statutory  disqualification  under  section 
8a(2).  8a(3)  or  8a(4)  of  the  Act.  the 
Director  of  Compliance  or  the  Director's 
designee  may  serve  written  notice  upon 
the  appiiGant,  which  shall  specify  the 
statutory  disqualifications  to  which  the 
applicant  may  be  subject  and  notify  the 
applicant  that: 
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(i)  The  information,  if  true,  is  a  basis 
upon  which  the  applicant's  registration 
may  be  denied; 

(ii)  Unless  the  applicant  voluntarily 
withdraws  the  application,  it  may  be 
necessary  to  institute  the  denial 
procedures  described  in  the  following 
paragraphs;  and 

(iii)  If  the  applicant  does  not  confirm 
in  writing  that  the  applicant  wishes  to 
have  the  application  given  further 
consideration,  the  application  will  be 
deemed  to  have  been  withdrawn. 

(B)  The  applicant  must  serve  the 
written  confirmation  referred  to  in 
paragraph  2(A)(iii)  upon  the  Secretary 
within  twenty  days  after  the  date  the 
Notice  is  served. 

(3)  Notice  of  Intent  to  Deny, 
Condition,  Suspend,  Restrict  or  Revoke 
Registration. 

(A)  Notice  of  Intent.  On  the  basis  of 
information  obtained.  NFA  may  at  any 
time  serve  a  Notice  of  Intent  upon  any 
person  required  to  register  under  the  Act 
pursuant  to  Section  1(a)  of  this  Schedule 
A  that: 

(!)  NFA  alleges  and  is  prepared  to 
prove  that  the  applicant  or  registrant  is 
subject  to  one  or  more  of  the  statutory 
disqualifications  set  forth  in  section 
8a(2),  8a(3)  or  8a(4)  of  the  Act; 

(ii)  The  allegations  set  forth  in  the 
Notice  of  Intent,  if  true,  constitute  a 
basis  upon  which  registration  can  be 
denied,  conditioned,  suspended, 
restricted  or  revoked  (if  the  Notice  of 
Intent  proposes  conditioning  or 
restricting  registration,  the  Notice  shall 
specify  the  conditions  or  restrictions); 
and 

(iii)  The  applicant  or  registrant  is 
entitled  to  have  the  President  consider 
written  evidence  of  the  type  set  forth  in 
paragraph  3(B)  in  determining  whether 
the  applicant  or  registrant  is  subject  to 
such  statutory  disqualification. 

(B)  Scope  of  Written  Submission.  If 
the  statutory  disqualification  alleged  is 
set  forth  in  Section  8a(2)  of  the  Act,  the 
scope  of  the  applicant's  or  registrant's 
written  submission  shall  be  limited  to 
challenging  the  accuracy  of  the 
allegations  set  forth  in  the  Notice  of 
Intent,  including  evidence  as  to  (1)  the 
applicant's  or  registrant's  identity,  (2) 
the  existence  of  a  clerical  error  in  any 
record  documenting  the  statutory 
disqualification,  (3)  the  nature  or  date  of 
the  statutory  disqualification,  (4)  the 
post-conviction  modification  of  any 
record  of  conviction  or  (5)  the  favorable 
disposition  of  any  appeal.  If  the 
statutory  disqualification  alleged  is  set 
forth  in  section  8a(3)  or  8a(4)  of  the  Act, 
the  scope  of  the  applicant's  or 
registrant's  written  submission  shall  be 
limited  to  the  information  set  forth 
above  and  the  type  of  information  set 


forth  in  paragraph  6(D).  Such  written 
submission  must  be  served  upon  the 
Secretary  within  twenty  days  after  the 
date  of  service  of  the  Notice  of  Intent 
upon  the  applicant  or  registrant. 

(C)  The  Notice  of  Intent  shall  inform 
the  applicant  or  registrant  of  the 
procedures  which  will  be  followed  if  no 
written  submission  is  made  in 
accordance  with  paragraph  3(B). 

(4)  Authority  to  Deny  Registration 
Pursuant  to  Section  8a(2)  of  the  Act. 

(a)  Reply.  If  an  apphcant  who  has 
received  a  Notice  of  Intent  to  deny 
registration  based  on  a  statutory 
disqualification  set  forth  in  Section  8a(2) 
of  the  Act  makes  a  written  submission 
pursuant  to  paragraph  3(B),  the  Director 
of  Compliance  may  within  ten  days  of 
the  receipt  of  such  submission  submit  to 
the  President  and  serve  upon  the 
applicant  a  written  reply. 

(B)  Determination.  After  the  receipt  of 
the  applicant's  written  submission  and 
any  reply  thereto,  the  President  shall 
determine  whether  the  applicant  is 
subject  to  a  statutory  disqualification 
under  Section  8a(2)  of  the  Act.  Such 
determination  shall  be  based  upon  the 
application,  the  evidence  of  the 
statutory  disqualification,  the  Notice  of 
Intent  with  proof  of  service,  the  written 
submission  filed  by  the  applicant,  any 
written  reply  submitted  by  the  Director 
of  Compliance  and  such  other  papers  as 
the  President  may  require  or  permit. 

(C)  Order.  Within  30  days  after  receipt 
of  the  applicant's  written  submission 
and  any  reply  thereto,  the  President 
shall  issue  an  order  granting  or  denying 
registration. 

(5)  Default  of  Applicant — 8a(2)  Denial. 

(A)  If  an  applicant  for  registration 
who  has  received  a  Notice  of  Intent  to 
deny  registration  based  on  a  statutory 
disqualification  set  forth  in  section  8a(2) 
of  the  Act  fails  to  make  a  timely  written 
submission  in  accordance  with 
paragraph  3(B): 

(i)  The  applicant  will  be  deemed  to 
have  waived  the  right  to  submit 
evidence  in  writing  on  all  issues,  and  the 
facts  stated  in  the  Notice  of  Intent  shall 
be  deemed  true  for  the  purpose  of 
finding  that  the  applicant  is  subject  to  a 
statutory  disqualification  under  section 
8a  (2)  of  the  Act;  and 

(ii)  Twenty  days  after  the  date  the 
Notice  of  Intent  to  deny  is  served  upon 
the  applicant,  such  Notice  shall  become 
a  final  order  of  NFA  denying 
registration.  NFA  shall  serve  written 
confirmation  upon  the  applicant  that 
registration  has  been  denied. 

(B)  Vacating  the  order.  An  applicant 
for  registration  against  whom  an  order 
referred  to  in  paragraph  5(A)(ii)  was 
issued  may  file  a  petition  and  supporting 
affidavit  with  the  Secretary  if  the  Notice 


of  Intent  under  paragraph  3  was  not 
timely  received  by  the  applicant.  Upon 
receipt  of  the  petition,  the  order  shall  be 
vacated,  and  NFA  shall  serve  upon  the 
applicant  a  copy  of  the  Notice  of  Intent 
required  under  paragraph  3.  The 
procedures  set  forth  in  this  paragraph 
5(B)  shall  be  available  only  once  to  an 
applicant. 

(6)  Authority  to  Suspend  and  Revoke 
Registration  Pursuant  to  Section  8a(2)  of 
the  Act. 

(A)  Reply.  If  a  registrant  who  has 
received  a  Notice  of  Intent  to  suspend  or 
revoke  registration  based  on  a  statutory 
disqualification  set  forth  in  section  8a(2) 
of  the  Act  makes  a  written  submission 
pursuant  to  paragraph  3(B),  the  Director 
of  Compliance  may  within  ten  days  of 
receipt  of  such  submission  submit  to  the 
President  and  serve  upon  the  registrant 
a  reply. 

(B)  Determination.  After  the  receipt  of 
the  registrant's  written  submission  and 
any  reply  thereto,  or  if  no  written 
submission  is  made,  the  President  shall 
determine  whether  the  registrant  is 
subject  to  a  statutory  disqualification. 
Such  determination  shall  be  based  upon 
the  evidence  of  the  statutory 
disqualification,  the  Notice  of  Intent 
with  proof  of  service,  the  written 
submission,  if  any,  filed  by  the  registrant 
in  response  thereto,  any  written  reply 
submitted  by  the  Director  of  Compliance 
and  such  other  papers  as  the  President 
may  require  or  permit. 

(C)  Suspension  and  order  to  show 
cause,  (i)  If  the  President  determines 
that  the  registrant  is  not  subject  to  a 
statutory  disqualification,  the  President 
shall  issue  an  order  to  that  effect. 

(ii)  If  the  President  determines  that  the 
registrant  is  subject  to  a  statutory 
disqualification,  the  President  shall 
issue  an  interim  order  suspending 
registration  and  requiring  the  registrant 
to  show  cause  to  the  Membership 
Committee  or  its  designated 
Subcommittee  within  twenty  days  of  the 
date  of  the  interim  order  why, 
notwithstanding  the  existence  of  the 
statutory  disqualification,  the 
registration  should  not  be  revoked.  The 
registration  shall  be  suspended  effective 
five  days  after  the  interim  order  is 
served  upon  the  registrant,  and  such 
suspension  shall  remain  in  effect  until  a 
final  order  with  respect  to  the  order  to 
show  cause  has  been  issued:  Provided 
that,  if  the  sole  basis  upon  which  the 
registrant  is  subject  to  a  statutory 
disqualification  is  the  existence  of  a 
temporary  order,  judgment  or  decree  of 
the  type  described  in  section  8a(2)(C)  of 
the  Act,  the  order  to  show  cause  shall 
not  be  issued  and  the  registrant  shall  be 
suspended  until  such  time  as  the 
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temporary  order,  judgment  or  decree 
shall  have  expired:  Provided,  however, 
that  in  no  event  shall  the  registrant  be 
suspended  for  a  period  to  exceed  six 
months. 

(D)  Registrant's  Response.  Within 
twenty  days  of  the  date  of  the  order  to 
show  cause,  the  registrant  may  file  with 
the  Membership  Committee  or  its 
designated  Subcommittee  a  written 
response  which  may  include  briefs, 
affidavits  and  supporting 
memorandums,  but  in  any  event  shall  be 
limited  in  content  to: 

(i)  Evidence,  not  previously  set  forth 
in  any  written  submission  filed  under 
paragraph  3(B),  challenging  the  accuracy 
of  the  allegations  establishing  the 
statutory  disqualirication; 

(ii)  The  existence  of  any  facts  which 
constitute  a  clear  and  compelling 
showing  that,  notwithstanding  the 
existence  of  the  statutory 
disqualification,  the  continued 
registration  would  be  in  the  public 
interest:  or 

(iii)  In  the  case  of  an  associated 
person,  written  confirmation  by  the 
registrant's  sponsor  that, 
notwithstanding  the  existence  of  the 
statutory  disqualification,  the  sponsor  is 
willing  to  supervise  the  activities  of  the 
registrant  subject  to  such  restrictions  as 
the  Membership  Committee  or  its 
designated  Subcommittee  shall  impose: 
Provided  that,  with  respect  to  such 
sponsor:  (1)  An  adjudicatory  proceeding 
brought  by  or  before  the  Commission 
pursuant  to  the  provisions  of  sections 
6(b),  6(c),  6d  or  8a  of  the  Act  is  not 
pending,  and  (2)  in  the  case  of  a  sponsor 
which  is  a  futures  commission  merchant, 
the  sponsor  is  not  subject  to  the 
reporting  requirements  of  CFTC 
Regulation  1.12(b). 

(E)  Reply.  Within  ten  days  after 
receipt  of  the  registrant's  response,  the 
Director  of  Compliance  may  submit  to 
the  Membership  Committee  or  its 
designated  Subcommittee  and  serve 
upon  the  registrant  a  reply. 

(F)  Oral  hearings.  Oral  hearings  shall 
not  be  granted  except  under 
extraordinary  circumstances  and  upon 
written  request  to  the  Membership 
Committee  or  its  designated 
Subcommittee.  Such  request  shall 
include  the  issues  to  be  addressed,  the 
evidence  to  be  adduced  and  showing  of 
compelling  need.  If  the  Membership 
Committee  or  its  designated 
Subcommittee  determines  to  grant  a 
request  for  an  oral  hearing,  the  hearing 
shall  be  conducted  pursuant  to 
paragraph  9  as  the  Membership 
Committee  or  its  designated 
Subcommittee  deems  necessary  and  in  a 


manner  which  shall  ensure  that  the 
proceeding  is  resolved  expeditiously. 

(G)  Order.  Within  30  days  of  the 
receipt  of  a  registrant's  response  to  the 
order  to  show  cause,  and  any  reply 
thereto,  the  Membership  Committee  or 
its  designated  Subcommittee  shall,  upon 
consideration  of  the  record  as  a  whole, 
make  a  finding  as  to  whether  the 
registrant  has  shown  cause  why  the 
registration  should  not  be  suspended  or 
revoked  and  shall  issue  an  order 
accordingly.  If  the  Membership 
Committee  or  its  designated 
Subcommittee,  on  the  basis  of  the 
showing  described  in  paragraph  6{D)(ii). 
finds  that,  notwithstanding  the  existence 
of  the  statutory  disqualification,  the 
registration  should  not  be  revoked,  the 
Committee  may  issue  an  order  further 
suspending  the  registrant  for  a  period 
not  to  exceed  six  months.  In  the  case  of 
an  associated  person  the  order  may 
further  restrict  the  registration  of  the 
registrant. 

(H)  Notwithstanding  the  sponsor's 
written  confirmation  under  paragraph 
6(C)(iii),  the  Membership  Committee  or 
its  designated  Subcommittee  may  issue 
an  order  revoking  or  further  suspending 
for  a  period  not  to  exceed  six  months 
the  registration  of  an  associated  person 
and.  in  any  event,  may  not  issue  an 
order  restricting  such  registration  if: 

(i)  The  associated  person  is  subject  to 
a  statutory  disqualification  under 
section  8a(2)  of  the  Act  as  a  result  of 
conviction  of  a  felony  or  misdemeanor 
under  Section  9  of  the  Act;  or 

(ii)  The  associated  person  has  been 
the  subject  of  more  than  one  proceeding 
in  which  findings  of  fact  constituting  a 
statutory  disqualification  under  section 
8a(2)  of  the  Act  have  been  entered 
against  the  associated  person;  or 

(iii)  The  associated  person  is  subject 
to  an  adjudicatory  proceeding  brought 
by  or  before  the  Commission  pursuant  to 
the  provision  of  section  6(b).  6(c).  6d  or 
8a  of  the  Act;  or 

(iv)  The  associated  person  was 
previously  granted  a  conditional  or 
restricted  registration  and  was  found  to 
have  failed  to  conform  to  such  condition 
or  restriction;  or 

(v)  The  associated  person  willfully 
made  any  materially  false  or  misleading 
statement  or  willfully  omitted  to  state 
any  material  facts  in  any  written 
submissions  filed  under  this  section  as 
to  any  facts  which  would  constitute 
statutory  disqualifications  under  section 
8a(2)  of  the  Act;  or 

(vi)  The  registrant  with  whom  the 
associated  person  is  associated  willfully 
made  false  or  misleading  statements  of 
material  fact  in  the  confirmation 


referred  to  in  paragraph  6(D)(iii)  or 
willfully  failed  to  state  any  material 
facts  which  were  required  to  be  stated 
therein. 

(I)  Default,  (i)  If  the  registrant  fails  to 
file  a  timely  response  to  the  order  to 
show  cause,  the  registrant  shall  be 
deemed  in  default.  The  President  shall 
thereafter,  upon  a  finding  that  service 
was  effected,  enter  an  order  revoking, 
restricting  or  further  suspending  the 
registration.  Such  finding  shall  be  based 
upon  the  evidence  of  the  statutory 
disqualification,  any  written  submission 
filed  by  the  registrant  in  response  to  the 
Notice  of  Intent  in  accordance  with 
paragraph  3(B)  and  any  written  reply 
thereto  submitted  by  the  Director  of 
Compliance. 

(ii)  If  the  President  issues  an  order 
under  paragraph  6(I)(i)  revoking, 
restricting  or  further  suspending 
registration,  the  registrant  may  file  a 
petition  and  supporting  affidavit  with 
the  Secretary  setting  forth  the  reasons 
why  the  registrant  failed  to  file  a 
response  to  the  order  to  show  cause. 
Such  petition  must  be  accompanied  by 
the  registrant's  response.  Upon  receipt 
of  the  petition,  the  President  may.  for 
good  cause,  shown,  vacate  the  order. 

(7)  Proceedings  under  Section  8a(2)(E) 
of  the  Act. 

NFA  will  not  initiate  a  proceeding 
based  on  a  statutory  disqualification  set 
forth  in  section  8a(2)(E)  of  the  Act,  if 
respondent  superior  is  the  sole  basis 
upon  which  the  registrant  may  be  found 
subject  to  such  statutory 
disqualification. 

(8)  Authority  to  Deny,  Condition, 
Suspend,  Restrict  or  Revoke  Registration 
Pursuant  to  Sections  8a(3)  and  8a(4)  of 
the  Act. 

(A)  Reply.  If  an  applicant  or  registrant 
who  has  received  a  Notice  of  Intent  to 
deny,  condition,  suspend,  restrict  or 
revoke  registration  based  on  a  statutory 
disqualification  set  forth  in  sections 
8a(3)  or  8a(4)  of  the  Act  makes  a  written 
submission  pursuant  to  paragraph  3(B). 
the  Director  of  Compliance  may  within 
ten  days  of  receipt  of  such  submission 
submit  to  the  President  and  serve  upon 
the  apphcant  or  registrant  a  reply. 

(B)  Determination.  After  receipt  of  the 
applicant's  or  registrant's  written 
submissions  and  any  reply  thereto,  or  if 
no  written  submission  is  made,  the 
President  shall  determine  whether  the 
applicant  or  registrant  has  shown  why 
the  registration  should  not  be  denied, 
conditioned,  suspended,  restricted  or 
revoked.  Such  determination  shall  be 
based  upon  the  evidence  of  the  statutory 
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disqualification,  the  Notice  of  Intent 
with  proof  of  service,  the  written 
submissions,  if  any,  filed  by  the 
applicant  or  registrant  in  response 
thereta  any  written  reply  submitted  by 
the  Director  of  Compliance  and  such 
other  papers  as  the  President  may 
require  or  permit 

(C)  Notice  of  determination,  (i)  If  the 
President  determines  that  registration 
should  be  denied,  conditioned, 
suspended,  restricted  or  revoked,  the 
President  shall  notify  the  apphcant  or 
registrant  and  shall  inform  the  applicant 
or  registrant  of  the  right  to  request  a 
hearing  before  the  Membership 
Committee  or  its  designated 
Subcommittee. 

(ii]  If  the  President  determines  that 
registration  should  not  be  denied, 
conditioned,  suspended,  restricted  or 
revoked,  the  President  shall  issue  an 
order  to  that  effect. 

(D)  Right  to  a  Hearing.  A  hearing 
before  the  Membership  Committee  or  its 
designated  Subconunittee  may  be 
obtained  by  filing  a  written  request  with 
the  Secretary  within  ten  days  of  the  date 
of  service  of  the  Notice  of  the 
President's  Determination. 

(E)  Waiver  of  a  Hearing.  If  no  request 
for  a  hearing  is  received  by  NFA  within 
10  days  after  the  Notice  of  the 
President's  determination  has  been 
sePv^ed,  the  right  to  a  hearing  shall  be 
deemed  to  have  been  waived  and  the 
President  shall,  upon  consideration  of 
the  record  as  a  whole,  make  a  finding  as 
to  whether  the  registration  should  be 
denied,  conditioned,  suspended, 
restricted  or  revoked  and  shall  issue  an 
order  accordingly. 

(F)  Request  for  a  Hearing.  If  an 
applicant  or  registrant  makes  a  timely 
request  for  a  hearing  on  the  question  of 
whether  the  applicant  or  registrant  is 
subject  to  a  statutory  disqualification 
under  section  8a(3]  or  8a(4)  of  the  Act, 
or  whether  notwithstanding  the 
existence  of  the  statutory 
disqualification,  registration  should 
nevertheless  be  granted  or  should  not  be 
conditioned,  suspended,  restricted  or 
revoked,  a  hearing  shall  thereafter  be 
conducted  in  accordance  with  the 
procediu-es  set  forth  in  paragraph  9  as 
the  Membership  Committee  or  its 
designated  Subcommittee  deems 
appropriate.  For  purposes  of  the  hearing, 
the  Notice  of  Intent  given  in  accordance 
with  paragraph  3  shall  be  treated  as  a 
duly  authorized  complaint  by  the 
President  seeking  the  relief  specified 
therein,  and  the  request  for  hearing  shall 
be  threated  as  an  answer. 

(G)  Order.  Within  30  days  of  the  date 
of  the  conclusion  of  the  hearing,  the 
Membership  Committee  or  its 


designated  Subcommittee  shall  make  a 
fmding  as  to  whether  the  applicant  has 
shown  that  registration  should  not  be 
denied  or  conditioned  or  whether  the 
registrant  has  shown  that  the 
registration  should  not  be  suspended, 
restricted  or  revoked  and  shall  issue  aa 
order  accordingly. 

(9)  Hearing  Procedures. 

If  an  applicant  or  registrant  requests  a 
hearing  before  the  Membership 
Committee  or  its  designated 
Subcommittee  a  record  of  the  hearing 
shall  be  kept.  At  such  a  hearing  the 
applicant  or  registrant  may  be 
represented  by  coimsel,  submit 
evidence,  call  and  examine  witnesses, 
examine  the  evidence  upon  which  the 
President  made  a  determination  and  at 
the  discretion  of  the  Membership 
Committee  or  its  designated 
Subcommittee,  present  oral  or  written 
argument. 

(10)  Orders. 

(A)  Any  order  issued  by  the  President, 
the  Membership  Committee  or  its 
designated  Subcommittee  under  this 
section  (except  an  interim  order 
suspending  registration  pursuant  to 
paragraph  6(C)(ii))  shall  become  a  fmal 
order  of  NFA  on  the  date  it  is  served 
upon  the  applicant  or  registrant.  A  copy 
of  each  final  order  issued  by  NFA  shall 
be  served  upon  the  Commission  at  the 
same  time  it  is  served  upon  the 
applicant  or  registrant 

(B)  Any  final  order  of  NFA  which 
denies,  conditions,  suspends,  restricts  or 
revokes  registration  shall  inform  the 
applicant  or  registrant  of  the  right  to 
petition  the  Commission  for  review 
under  Section  17(o)  of  the  Act  and 
applicable  Commission  regulations. 

(CKi)  Any  final  order  of  NFA  denying 
registration  shall  remain  in  effect 
pending  any  review  initiated  or  granted 
by  the  Commission. 

(ii)  Any  final  order  of  NFA 
suspending,  restricting  or  revoking 
registration  shall  become  effective  15 
days  after  service  on  the  registrant 
unless  within  that  time  a  petition  for 
review  by  the  Commission  is  filed  in 
accordance  with  Commission 
Regulations,  or  the  Commission  initiates 
review. 

(iii)  Any  final  order  of  NFA  granting 
or  conditioning  registration  shall 
become  effective  30  days  after  service 
on  the  applicant  unless  the  Commission 
otherwise  directs.  Prior  to  such  effective 
date,  registration  shall  not  be  granted. 

[FR  Doc.  85-20522  Filed  8-27-85:  8:45  am) 

BtLUNQ  COOE  SSSI-OI-M 


DEPARTMENT  OF  DEFENSE 

Offio*  of  the  Secretary 

DoD-University  Forum  Working  Group 
on  Export  Controls;  Advisory 
Committee;  Meeting 

Summary:  The  Working  Group  on 
Export  Controls  of  the  DoD-University 
Forum  wilfmeet  in  open  session  on 
September  13, 1985,  from  10:00  a.m.  imtil 
2:00  p.m.,  at  the  Sheraton  Grand  Hotel, 
525  New  Jersey  Avenue,  NW., 
Washington,  DC  20001-1527. 

The  mission  of  the  DoD-University 
Fonmi  Working  Group  on  Exports 
Controls  is  ta  assess  the  impact  on 
universities  of  proposed  international 
export  controls. 

The  meeting  is  scheduled  to  discuss 
development  of  procedures  for 
complying  with  draft  national  policy 
statement  on  Dissemination  of  Scientific 
and  Technical  Information,  the  potential 
for  controls  on  access  to 
supercomputers,  on  biotechnology,  and 
on  research  performed  under  the 
Strategic  Defense  Initiative.  The 
members  will  also  be  brought  u^  to  date 
on  the  activities  of  groups  working  in 
related  areas. 

Public  attendance  will  be 
accommodated  as  space  permits.  Public 
attendees  are  requested  to  telephone 
Mr.  Frank  Sobieszczyk  of  the  DoD 
Office  of  Research  and  Laboratory 
Management,  (202)  694-0206  by  close  of 
business,  September  11, 1985,  to  be 
advised  of  the  meeting  room  and  seating 
accommodations. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  23. 1985. 
[FR  Doc.  85-20524  Filed  &-27-85:  8:45  am) 

BILLING  COOC  381(M)1-M 


Department  of  the  Air  Force 

Intent  to  Prepare  an  Environmental 
Impact  Statement;  Westover  AFB,  MA 

The  Air  Force  plans  to  prepare  an 
environmental  impact  statement  on  a 
proposal  to  replace  16  C-130E  aircraft  at 
Westover  AFB,  MA  with  eight  C-5A 
aircraft  Also,  to  be  included  is  an 
alternate  proposal  to  increase  the 
number  of  C-5A  aircraft  to  16. 

With  the  proposed  action,  the  mission 
of  the  439  Tactical  Airlift  Wing  (TAW) 
would  change  to  a  strategic  mission.  "The 
439  MAW  would  still  recruit  organize, 
and  train  Air  Force  reservists  while 
maintaining  operationally  ready  aircraft, 
crews,  and  support  personnel.  In  terms 
of  aircraft  flying  activity,  the  current 
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number  of  local  sorties  of  30  per  week 
would  decrease  to  nine  per  week  for  the 
proposed  eight  C-5As.  The  annual  flying 
hours  (currently  6,460  for  the  C-130s) 
would  be  4,065  for  eight  C-5As  and  7,640 
for  16  C-SAs. 

This  proposed  new  mission  would 
require  an  increase  in  support 
manpower,  both  full  time  and  reserve 
personnel.  An  increase  of  approximately 
460  full  time  (Air  Reserve  Technicians 
and  civilians)  and  approximately  515 
reservists  would  be  required  to  support 
eight  C-5As.  To  support  the  16  C-5As 
would  require  an  increase  of 
approximately  700  full  time  and  1,400 
reserve  personnel. 

To  support  the  proposed  mission  new 
construction  valued  at  approximately 
$40  million  will  be  required  at  Westover 
AFB. 

The  Air  Force  will  conduct  a  public 
scoping  process.  Individuals, 
organizations,  and  agencies  may  provide 
topics  for  analysis  at  the  address  below. 
A  public  scoping  meeting  is  scheduled  to 
be  held  in  late  September  1985  on  or 
near  Westover  AFB  MA.  The  date,  time, 
and  location  will  be  aimoimced  through 
the  Westover  AFB  Public  Affairs  Office. 

Correspondence  and  items  for 
consideration  in  the  preparation  of  the 
environmental  impact  statement  should 
be  addressed  to:  Headquarters,  Air 
Force  Reserve/DEPV,  ATTN:  Ms  Joan 
Lang,  Robins  Air  Force  Base  Georgia 
31098-6001. 
Patsy  ].  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  85-20537  Filed  8-27-85;  8:45  am) 
BILUNG  CODE  niO-01-« 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Application  Notice  EstaMistting 
Closing  Dates  for  Transmittal  of 
Certain  Fiscal  Year  1986 
Noncompeting  Continuation  Awards; 
Correction 

agency:  Department  of  Education. 
ACTION:  Correction  Notice. 

SUMMARY:  An  application  notice 
establishing  closing  dates  for  the 
transmittal  of  applications  for 
noncompeting  continuations  for  certain 
Fiscal  Year  1986  Special  Education  and 
Rehabilitative  Services  programs  was 
published  on  July  22. 1985  at  50  FR 
29721-29733.  In  that  notice,  an  error  was 
made  in  the  dates  by  which  the  State 
Single  Points  of  Contact  must  mail  iheir 
comments  under  the  State's 
Intergovernmental  Review  Process  to 


the  Secretary  of  Education,  as  required 
by  Executive  Order  12372.  There  are  no 
changes  in  the  dosing  dates  for  the 
transmittal  of  applications. 

The  correct  dates  for  transmittal  of 
State  Review  Process  comments  are 
Hsted  by  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number 
below: 

84.1 58F  (on  page  29723)— October  30. 

1985        _ 
84.158H  (on  page  29724) — November  14. 

1985 
84.024B-B  (on  page  29724)— November 

14. 1985 
84.1580  (on  page  29726)— November  25. 

1985 
84.024B-A  (on  page  29727)— January  27. 

1986 
84.1580  (on  page  29727)— February  14. 

1986 
84.025B  (on  page  29728)— February  26. 

1986 
84.078D  (on  page  29731}— April  14. 1986 
84.024F  (on  page  29732)— May  30, 1986 
FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Mary  A  Smith,  Division  of 
Regulations  Management,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW..  (Room  2134.  FOB-6). 
Washington,  DC  20202.  Telephone:  (202) 
245-7091. 

(20  U.S.C.  1422, 1423, 1424a.  142S) 

Dated:  August  22. 1985. 
Joan  Standlee. 

A  cting  Assistant  Secretary  for  Special 
Education  and  Rehabilitation  Services. 
[FR  Doc.  85-20497  Filed  8-27-85;  8:45  am] 
BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Intent  To  Issue  a  Grant  Witti 
Restricted  Eligibliity 

Summary 

The  Department  of  Energy  announces 
that  pursuant  to  10  CFR  600.7(b),  it  is 
restricting  eligibility  for  a  grant  award  to 
the  United  Negro  College  Fund  to 
demonstrate  a  method  for  assisting 
predominantly  Black,  low  resource 
institutions  in  obtaining  alternative 
funding  sources  to  undertake  major 
capital  intensive,  retrofit  projects  which 
would  lower  their  operating  costs  and 
reduce  energy  consumption.  United 
Negro  College  Fund  (UNCF)  has  been 
asked  to  submit  a  proposal  under  DE- 
FG01-a5CE64859.  This  effort  is 
estimated  at  $286,636. 

Background 

There  are  currently  43  United  Negro 
College  Fund  member  colleges  and 
universities  in  the  United  States.  Each  of 
the  institutions,  principally  located  in 


the  Southeast,  serves  a  largely  low- 
income  population.  Students  of  UNCF 
institutions  are  less  able  than  many 
others  to  absorb  increases  in  tuition 
costs.  Energy  costs,  nationwide,  have 
increased  greatly  over  the  past  decade 
and  UNCF  college  tuitions  have  been 
unable  to  keep  pace  with  rising 
operating  costs. 

UNCF  schools  must  continually  seek 
ways  to  curb  costs.  Utility  bills  are 
among  their  largest  operating  expense 
item  and  are  clearly  the  fastest  growing 
cost.  As  a  result,  these  schools  are 
highly  motivated  to  use  whatever  means 
available  to  encourage  energy 
conservation,  but  are  uncertain  about 
how  to  pursue  it 

The  funding  provide  by  DOE  will  be 
used  by  the  UNCF  to  review  the  energy 
consumption  patterns  of  all  of  its 
member  colleges  and  universities,  to 
develop  detailed  energy  efficiency 
management  plans  for  four  institutions 
selected  to  be  demonstration  sites,  to 
monitor  implementation,  and  to  prepare 
a  final  report  which,  among  other  things, 
will  discuss  how  best  to  expand  this 
approach  to  energy  savings  to  other  low 
resource  schools. 

Eligibility  for  this  project  is  being 
restricted  to  the  United  Negro  Fund's 
Research  Department  because  it  is  the 
most  comprehensive  source  of  data  on 
Black  colleges  and  universities  in  the 
United  States,  and  it  enjoys  a  unique 
relationship  with  its  member  institutions 
of  higher  education.  Specifically,  it  is 
nationally  recognized  as  the  chief 
vehicle  for  raising  funds  and  securing 
public  support  for  these  colleges  and 
universities,  and  over  the  many  years 
that  the  organization  has  served  in  this 
role,  the  Fund  has  been  an  essential  link 
between  these  institutions  and  the 
Federal  GovemmenL  Furthermore,  no 
other  organization  in  the  Nation  has  this 
degree  of  acceptance  by  a  large  group  of 
low  resource  schools,  a  factor  essential 
to  the  successful  conclusion  of  this 
project. 

The  outcome  of  this  project  will  also 
provide  significant  lessons  for  any 
number  of  smaller,  low-resource 
institutions  including  church  affiliated 
primary  schools,  inner-city  public 
schools,  and  others.  The  potential  fuel 
savings  in  substantial.  Without  this 
project,  the  experience  and  knowledge 
necessary  to  benefit  from  energy 
efficiency  will  not  be  enhanced  in  these 
institutions,  and  without  this  project,  the 
opportunities  available  through  these 
demonstrated  approaches  will  not  be 
accepted  by.  and  thus  not  available  to. 
the  most  needy  institutions. 
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Scop*  of  Project 

The  proposed  project  will  focus  on 
developing  an  Energy  Management 
Program  designed  for  private 
educational  institutions  with  Umited 
resources,  developing  criteria  and 
procedures  for  identifying  qualified 
energy  service  companies  to  engage  in 
shared  savings  agreements  and  assisting 
four  specific  institutions  by  selecting 
energy  service  companies  to 
demonstrate  the  viability  of  such  an 
agreement.  This  effort  is  intended  to  be 
completed  no  later  than  September  1987. 

For  further  information  contact:  Ms. 
Rosemarie  H.  Marshall.  MA-453.1.  U.S. 
Department  of  Energy,  Office  of 
Procurement  Operations.  1000 
Independence  Avenue.  SW., 
Washington,  D.C.  20585.  (202)  252-1688. 

Issued  in  Washington,  D.C.  on  August  20. 
1985. 
Edward  T.  Lovett, 

Acting  Director.  Contract  Operations  Division 
"B".  Office  of  Procurement  Operations. 
(FR  Doc.  85-20551  Filed  8-27-85:  8:45  am) 

WLLING  COOE  MSO-OI-M 


Intent  To  Renew  a  Cooperative 
Agreement 

Summary 

The  Department  of  Energy  announces 
that,  pursuant  to  the  10  CFR  600.7(b).  it 
is  restricting  eligibility  for  the  award  of 
additional  e^ort  under  existing 
Cooperative  Agreement  No.  DE-FCOl- 
B4CE76246  to  Midwest  Research 
Institute  (MRI),  who  is  currently 
evaluating  the  biochemical  effects  of 
human  body  fluids  exposed  to  uniform 
60-Hz  electric  and  magnetic  fields.  This 
additional  effort  is  expected  to  be 
approximately  $400,000  per  year  for 
three  additional  years.  MRI  has  been 
asked  to  submit  a  proposal  for  this 
additional  work  under  DE-FCOl- 
85CE76246. 

Project  Scope 

The  purpose  of  this  effort  is  to 
continue  research  into  the  effects  on 
humans  exposed  to  60Hz  electric  and/or 
magnetic  fields  by  extracting  blood 
samples  and  collecting  body  fluids  for 
analysis  before,  during  and  after 
exposure  and  where  necessary,  extend 
research  for  statistical  accuracy. 
Eligibility  for  award  of  this  additional 
effort  is  being  limited  at  this  time  to  MRI 
because  the  MRI,  under  contract  to  the 
New  York  State  Department  of  Health, 
has  constructed  the  only  U.S.  facility  for 
the  controlled  and  safe  exposure  of 
humans  to  60Hz  Relds. 

For  further  information  contact:  Ms. 
Rosemarie  H.  Marshall,  MA-453.1.  U.S. 


Department  of  Energy,  Office  of 
Procurement  Operations.  1000 
Independence  Avenue,  SW., 
Washington,  DC.  20585,  (202)  252-1688. 

Issued  in  Washington.  DC.  on  August  20, 
1965. 
Edward  T.  Lovett. 

Acting  Director,  Contract  Operations  Division 
"B".  Office  of  Procurement  Operations. 
[FR  Doc.  85-20554  Filed  8-27-85;  8:45  am) 
MLUMQ  COOE  MStM)!-* 


San  Francisco  Operations  Office; 
Financial  Assistance  Award  (Grant) 

agency:  U.S.  Department  of  Energy,  San 
Francisco  Operations  Office. 

ACTION:  Notice  of  Restriction  of 
Eligibility  for  Grant  Award. 

summary:  The  Department  of  Energy, 
San  Francisco  Operations  Office, 
announces  that  it  intends  to  award  a 
grant  to  the  American  Society  of 
Heating,  Refrigeration  and  Air 
Conditioning  Engineers  (ASHRAE). 
Atlanta,  GA.  in  the  amount  of  $150,000, 
for  "Active  Solar  Technology  Transfer". 
Pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  600.7(b).  DOE/ 
SAN  has  determined  that  eligibility  for 
this  grant  award  shall  be  limited  to 
ASHRAE. 

Grant  Number  DE-FG03-85SF15754. 

Scope  of  Project:  ASHRAE  proposes 
to  continue  technology  transfer 
activities  in  the  Solar  Buildings  area, 
including  the  development  and 
dissemination  of  appropriate 
engineering  and  applications 
documentation  and  development  and 
adoption  of  engineering  standards  based 
on  Government-sponsored  research. 
This  effort  is  expected  to  ensure  a 
maximum  utilization  of  the  technology 
evolving  from  the  Government  research 
programs.  Specifically,  this  activity  is 
expected  to  result  in  the  formulation  and 
preparation  of  manuals,  handbooks, 
computer  data  bases  or  other  useful 
engineering  tools.  Also,  background 
data  is  expected  to  be  made  available 
for  the  design,  operation  and/or 
maintenance  of  active  solar  systems. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeff  Mark,  U.S.  Department  of  Energy, 
San  Francisco  Operations  Office,  1333 
Broadway,  Oakland.  CA  94612. 

Issued  in  Oakland.  CA,  August  13, 1985. 
Rj\.  Du  Val 
Manager. 

(FR  Doc.  85-20553  Filed  8-27-85:  8:45  amj 
BIUJNG  COOC  MSO-Ot-M 


JMI 


San  Francisco  Operations  Office; 
Financial  Assistance  Award  (Grant) 

agency:  U.S.  Department  of  Energy.  San 
Francisco  Operations  Office. 

ACTION:  Notice  of  Restriction  of 
Eligibility  for  Grant  Award. 

SUMMARY:  The  Department  of  Energy. 
San  Francisco  Operations  Office, 
announces  that  it  intends  to  award  a 
grant  to  the  University  of  Chicago, 
Chicago,  IL  in  the  amount  of  $220,858, 
for  "Advanced  Tubular  Concentrator". 
Pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  600.7(b),  DOE/ 
SAN  has  determined  that  eligibility  for 
this  grant  award  shall  be  limited  to  the 
University  of  Chicago. 
Grant  Number:  DE-FG03-85SF15753 
Scope  of  Project:  The  University  of 
Chicago  proposes  to  perform  research  in 
the  area  of  advanced,  non-tracking, 
evacuated  tubular  collectors,  in  four 
areas: 

(1)  The  exploration  of  advanced 
optical  design  methods  for  the  efficient 
collection  of  solar  radiation  at  high 
temperature  operation; 

(2)  The  exploration  of  thermal;  design 
configurations; 

(3)  The  development  of  analytical 
methods  to  assist  other  researchers  in 
subsequent  R&D  activities; 

(4)  Studies  to  explore  alternate  design 
configurations. 

This  research  is  expected  to  directly 
support  other  industrial  research  and 
will  result  in  optimize  analytical 
designs,  design  tools  and  direct 
assistance  by  University  of  Chicago 
staff  to  the  engineering  development  of 
commercial  designs. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeff  Mark,  U.S.  Department  of  Energy, 
San  Francisco  Operations  Office,  1333 
Broadway,  Oakland,  CA  94612. 

Issued  in  Oakland.  CA.  August  13, 1985. 
R.A  Du  Val, 
Manager. 
[FR  Doc.  85-20555  Filed  8-27-85;  8:45  amj 

BILUNG  COOE  64SO-01-M 


Office  of  Energy  Research 

Pre-Freshman  Engineering  Program 
(PREP) 

agency:  Office  of  Energy  Research. 

ACTION:  Program  Solicitation 
Announcement. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the  PREP 
solicitation,  to  identify  the  institutions 
which  will  be  eligible  for  this  grant 
program,  and  to  inform  potential 
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applicants  of  the  closing  date  and 
location  for  submission  of  applications 
for  awards  under  this  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
All  communications  or  questions 
regarding  this  program  sohcitation 
should  be  directed  to:  Mr.  J.D.  Burleson. 
Contracting  Officer;  Procurement  and 
Contracts  Division;  Oak  Ridge 
Operations;  Department  of  Enei-gy;  Oak 
Ridge.  Tennessee  37831;  Telephone 
Number  (615)  576-0794. 

Background 

The  Department  of  Energy  (DOE)  is 
concerned  with  the  supply  of  science 
and  engineering  professionals  to 
perform  its  research  and  development 
mission  and  is  authorized  in  the  Energy 
Reorganization  Act  of  1974  to  "assure  an 
adequate  supply  of  manpower  for  the 
accomplishment  of  energy  research  and 
development  programs  by  sponsoring 
and  assisting  in  education  and  training 
activities  in  postsecondary  institutions, 
vocational  schools,  and  other 
institutions.  .  .  ."  Individuals  with 
engineering  training  will  continue  to 
play  critically  important  roles  in  the 
Nation's  overall  energy  programs. 
Specifically.  DOE's  concern  is  based  on 
the  consideration  that  the  future  supply 
of  engineering  manpower  ia  threatened 
by  two  factors:  fewer  students  are 
enrolling  in  science  and  mathematics 
courses  in  high  school  and  fewer 
students  are  available  to  join  the 
science  and  engineering  pool  due  to 
declining  birth  rates.  Students  who  have 
completed  the  ninth  grade  in  high  school 
often  decide  not  to  take  another  science 
or  mathematics  course.  Once  the 
traditional  math/science  sequence  is 
disrupted,  it  is  too  late  for  students  to 
meet  the  minimimi  requirements  for 
admission  to  college  and  imiversity 
engineering  programs.  The  primary 
purpose  of  PREP  will  be  to  alleviate 
these  projected  manpower  shortages  in 
engineering  by  preparing  and  guiding 
high  school  students  in  the  selection  of 
college-preparatory  courses  in  science 
and  mathematics. 

In  the  past  twelve  years,  one  hundred 
and  sixty-one  PREP  projects  have  been 
funded.  These  projects  have  reached 
over  ten  thousand  socially  or 
economically  disadvantaged  high  school 
students.  Pending  Congressional  action. 
DOE  intends  to  commit  about  $300,000 
for  the  Pre-Freshman  Engineering 
Program  for  fiscal  year  1986.  DOE 
invites  all  qualified  universities  (see 
following  section)  to  write  for  a  copy  of 
its  Pre-Freshman  Engineering  Program 
sohcitation.  DOE-ER-0171/l.  Notice  of 
Program  Announcement  Number  DE- 
PS05-86ER75209. 


Eligibility  and  LimitatioDS 

The  overall  intent  of  the  program  is  to 
increase  the  number  of  engineers  who 
graduate  from  college.  Since  PREP  is 
designed  to  accomplish  this  purpose  by 
preparing  high  school  students  for,  and 
guiding  them  in.  the  selection  of  college- 
preparatory  courses  in  science  and 
mathematics,  hfistitutions  which  offer 
engineering-degree  programs  are 
deemed  most  qualified.  Accordingly, 
pursuant  to  the  DOE  Fmancial 
Assistance  Rules.  10  CFR  600.7(b). 
applications  will  be  accepted  only  from 
institutions  which  grant  engineering 
degrees  at  the  baccalaureate  level  or 
from  institutions  which  have  formal 
dual-degree  pre-engineering  programs 
with  institutions  granting  engineering 
degrees  at  the  baccalaureate  level.  (If 
applying  under  the  latter  category, 
specific  information  should  be  given 
regarding  the  formal  dual-degree 
program.) 

Other  institutions  interested  in 
participating  in  PREP  may  do  so  through 
cooperative  projects  with  engineering 
degree-granting  institutions  (in  this  case, 
the  applications  must  be  submitted  by 
the  engineering  degree-granting 
institution). 

Application  Forms 

Program  solicitations  are  expected  to 
be  ready  for  mailing  by  August  30. 1985. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  included  in  the 
program  solicitation.  Copies  of  this 
solicitation  may  be  obtained  by  writing 
to:  Division  of  University  and  Industry 
Programs.  ER-44.  Office  of  Field 
Operations  Management,  Office  of 
Energy  Research,  Department  of  Energy. 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585;  Telephone 
Number:  (202)  252-1634. 

Closing  Date  for  Submission  of 
Applications. 

To  be  eligible,  applications  must  be 
received  by  the  Department  of  Energy  at 
the  Washington,  DC  address  in  the 
preceding  paragraph  by  4:30  p.m., 
October  30. 1985. 

(Catalog  of  Federal  Domestic  Assistance  No. 
81.047,  Pre-Freshman  Engineering  Program) 
Issued  in  Washington,  DC.  on  August  14. 
1985. 

Alvin  W.  Trivelpiece, 
Director,  Off  ice  of  Energy  Research. 
(FR  Doc.  85-20550  Filed  8-27-85;  8:45  amj 
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Economic  Regulatory  Administration 

[ERA  Docket  Na  85-16-NGI     ' 

Natural  Gas  Imports  and  Great  Lakes 
Gas  Transmission  Co^-  Application  To 
Anrend  Import  Authorization 

agency:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  Application  to  Amend 
Authorization  to  Import  Natural  Gas 
From  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  August  19. 1985,  of  the  application  of 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes)  to  amend  its 
authorization  to  import  Canadian 
natural  gas.  The  amendment  for  which 
Great  Lakes  seeks  approval  would 
permit  Great  Lakes  to  continue  to 
receive  natural  gas  from  TransCanada 
Pipelines  Limited  (TransCanada)  at  a 
pressure  of  not  less  than  750  pounds  per 
square  inch  (psig).  and  continue  to  pay 
TransCanada  a  compression  service 
charge  pursuant  to  a  "delivery  pressure 
agreement"  dated  July  1, 1975.  as 
amended.  Great  Lakes  requests  that  the 
ERA  extend  the  term  of  the  agreement 
with  TransCanada  for  a  five-year  period 
from  October  31. 1985.  to  October  31. 
1990.  if  ERA  does  not  approve  extension 
of  its  agreement  on  an  indefinite  year-to- 
year  basis.  Further.  Great  Lakes 
requests  that  the  authorization  apply  to 
all  volumes  of  Canadian  natural  gas  for 
which  Great  Lakes  has  authorization 
from  the  ERA  or  the  Federal  Power 
Commission  (FPC)  to  import  or  to 
transport  for  the  account  of  others,  or 
for  which  such  authorizations  may  be 
granted  during  the  term  of  the  new  five- 
year  authorization. 

Great  Lakes  also  requests  that  the 
ERA  process  its  application  under  the 
shortened  proceedings  prescribed  in  10 
CFR  590.316  of  its  Rules  and 
Regulations. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene 
or  notices  of  intervention,  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  invervene  or 
notices  of  intervention,  as  applicable, 
and  written  conunents  are  to  be  filed  no 
later  than  4:30  p.m.  on  September  27. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT 
Tom  Dukes  (Natural  Gas  Division. 
Office  of  Fuels  Programs),  Economic 
Regulatory  Administration.  Forrestal 
Building.  Room  GA-007. 1000 
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Indpendence  Avenue,  SW.. 
Washington.  D.C.  20585,  (202)  252- 
9590 
Diane  Stubbs  (Office  of  General 
Counsel.  Natural  Gas  and  Mineral 
Leasing).  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252- 
6667. 

SUPPLEMENTARY  INFORMATION:  Great 

Lakes,  a  Delaware  Corporation  whose 
principal  place  of  business  is  Detroit. 
Michigan,  is  presently  authorized  to 
purchase  approximately  120,763  MMcf 
of  natural  gas  annually  from 
TransCanada  at  a  point  on  the  United 
States-Canadian  international 
boundary,  near  Emerson,  Manitoba 
(Emerson  interconnection)  for  resale  in 
the  United  States  and  for  compressor 
fuel  and  other  company  uses.  Great 
lakes  is  authorized  to  transport 
approximately  301,125  MMcf  of  natural 
gas  annually  for  the  account  of 
TransCanada,  Texas  Eastern 
Transmission  Company,  Tennessee  Gas 
Pipeline  Company,  a  division  of 
Tenneco,  Inc.,  and  ANR  Pipeline 
Company,  from  the  Emerson 
interconnection  to  various  delivery 
points  on  Great  Lakes'  pipeline  system. 
Great  Lakes  is  also  authorized  to 
transport  gas  from  the  Emerson 
interconnection  on  behalf  of  Northern 
Natural  Gas  Company,  a  division  of 
InterNorth,  Inc. 

Great  Lakes  originally  was  authorized 
to  import  natural  gas  into  the  United 
States  from  Canada  at  a  pressure  of  550 
psig.  pursuant  to  FPC  orders  issued  on 
June  20. 1967  (Docket  No.  CP66-110). 
April  30. 1970  (Docket  Nos.  CP70-19  and 
CP70-100),  and  June  1. 1971  (Docket  No. 
CP71-222). 

In  these  original  authorizations  the 
FPC  found  that  the  Great  Lakes  system 
required  pressurization  of  the  gas  to  750 
psig  and  assumed  that  the 
pressurization  would  be  accomplished 
after  the  gas  was  imported,  with 
compressor  capacity  to  be  built  by  Great 
Lakes.  However,  TransCanada  and 
Great  Lakes  entered  into  an  agreement 
whereby  Great  Lakes  would  pay 
TransCanada  an  additional  charge  for 
pressurization  service  so  that  the  gas 
would  be  delivered  to  Great  Lakes  at 
750  psig.  By  orders  issued  on  march  25, 
1971.  April  24, 1972,  and  on  October  24, 
1975,  in  the  above-referenced  dockets 
and  in  Docket  Nos.  CP71-223  and  CP71- 
299,  the  FPC  amended  Great  Lakes' 
import  authorizations  to  permit 
importation  of  gas  at  the  higher  pressure 
and  payment  to  TransCanada  for  the 
pressurization  service,  in  lieu  of 
installation  of  new  compression 
equipment  by  Great  Lakes. 


In  issuing  its  October  24, 1975,  order, 
the  FPC  concluded  that  the  lower  cost 
resulting  from  the  pressurization 
contract  with  TransCanada.  as 
amended,  justified  the  granting  of  Great 
Lakes'  request  to  continue  payment  to 
TransCanada  for  pressurization.  through 
October  31. 1980.  The  FPC  also  again 
concluded  the  delivery  at  750  psig  was 
necessary  for  Great  Lakes  to  meet  the 
delivery  requirements  of  its  customers. 

On  April  10, 1980,  Great  Lakes  filed  an 
application  with  the  ERA,  pursuant  to 
section  3  of  the  Natural  Gas  Act. 
requesting  that  the  ERA  amend  the 
previous  authorization  granted  by  the 
FPC  relating  to  its  service  agreement 
with  TransCanada.  In  considering 
previous  FPC  orders  and  the  substantial 
cost  savings  demonstrated  by  Great 
Lakes,  the  ERA  approved  extension  of 
the  amending  agreement  for  five  years, 
until  October  31, 1985.  by  issuance  of 
DOE/ERA  Opinion  and  Order  No.  22 
(Order  No.  22)  on  October  22. 1980  (1 
ERA  70,521). 

In  its  application  now  before  the  ERA. 
Great  Lakes  states  that  it  has 
reevaluated  the  relative  costs  of 
constructing  its  own  compression 
facilities  versus  the  cost  of  continued 
compression  service  by  TransCanada 
and  finds  that  it  would  required  a  24,000 
horsepower  compressor  unit  to  produce 
the  requisite  line  pressure,  at  a  cost  of 
2.530  per  Mcf,  compared  to  the  present 
TransCanada  charge  of  0.794^  per  Mcf. 
According  to  Great  Lakes,  at  an  annual 
throughput  of  approximately  391.855 
MMcf.  its  customers  would  save 
approximately  $6.80  million  annually  if 
the  gas  is  compressed  by  TransCanada. 
The  cost  of  installing  and  operating  a 
compressor  unit  and  gas  aftercooler  was 
compared  with  current  compression 
charge  of  0.20e  (Canadian)  per  Mcf,  plus 
an  additional  charge  calculated  by 
multiplying  .0025  times  105  percent  of 
the  price  in  i  (Canadian)  per  Mcf  imder 
TransCanada's  Manitoba  Zone  Rate 
Schedule  calculated  at  100  percent  load 
factor.  Great  Lakes  contends  that  the 
inclusion  of  the  Manitoba  Zone  Rate 
Clause  in  this  formula,  under  which  only 
about  .3%  of  an  increase  in  the  Manitoba 
Zone  Rates  would  be  added  to  the 
compressor  charge,  was  deemed 
necessary  to  protect  TransCanada 
against  any  future  changes  in  price  of 
gas  purchased  by  TransCanada  to  be 
used  as  compressor  fuel. 

Great  Lakes'  Agreement  with 
TransCanada  remains  in  effect  until 
October  31, 1985,  after  which  time  the 
agreement  remains  in  effect  on  a  year- 
to-year  basis,  unless  cancelled  by  either 
party  upon  eighteen  months  written 
notice.  Great  Lakes  requests  the  ERA  to 
grant  an  authorization  that  would  permit 


it  to  receive  all  gas  from  TransCanada 
for  an  open-ended  period  as  provided 
for  in  the  amended  agreement.  If  the 
ERA  isues  an  order  with  a  termination 
date,  Great  Lakes  requests  that  the 
authorization  be  for  an  additional  five- 
year  term  ending  October  31. 1990. 

Great  Lakes  maintains  it  does  not 
have  the  ability  to  install  compressors 
before  the  curent  authorization  expires, 
and  requests  that  the  ERA  issue  an 
emergency  interim  order  if  a  final  order 
has  not  been  issued  by  October  31. 1985. 
to  allow  it  to  continue  to  receive  all  gas 
from  TransCanada  at  a  pressure  of  750 
psig. 

Other  information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Pari  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-033-B,  RG- 
23,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  They  must  be 
filed  not  later  than  4:30  p.m.,  September 
27. 1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
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the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trail-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts.  If  an  additional  procedure  is 
scheduled,  the  ERA  will  provided  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses,  filed  by  parties  pursuant 
to  this  notice,  in  accorance  with  10  CFR 
590.316. 

A  copy  of  Great  Lakes'  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-033-B,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  D.C.,  on  August  22, 
1985. 

fames  W.  Workman, 

Director,  Office  of  Fuels  Program,  Economic 
Regulatory  Administration. 

[PR  Doc.  85-20584  Filed  8-27-«5;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decision  and 
Order;  Period  of  July  1  Through 
August  2, 1985 

During  the  period  of  July  1  through 
August  2, 1985,  the  proposed  decision 
and  order  summarized  below  was 
issued  by  the  Office  of  Hearings  and 


Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  [10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  Hnal 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 

Dated:  August  21, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


Farmers  Union  Co-op  Oil  Association, 

Howells,  Nebraska,  HEE-0157.  Gasoline 
Farmers  Union  Co-op  Oil  Association 
(Farmers)  filed  an  Application  for  Exception 
from  the  provisions  of  an  Energy  Information 
Administration  reporting  requirement  The 
exception  request,  if  granted  would  relieve 
Farmers  of  obligation  to  submit  Form  EIA- 
782B,  entitled  "Resellers/Retailers"  Monthly 
Petroleura  Product  Sales  Report."  On  August 
2, 1985.  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted. 

[FR  Doc.  85-20587  Filed  8-27-85:  8:45  am] 
MLUNQ  CODE  •4S0-«1-H 

Cases  Filed;  Week  of  July  19  Through 
July  26. 1985 

During  the  Week  of  July  19  through 
July  26, 1985,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Ofilce 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  August  21, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  Of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o«  July  19  mrough  July  26.  1965] 


Date 

Name  and  location  ol  applicant 

CaieNo. 

Type  ol  Subrnsaan 

July  23.  1885.. — 

Department  ol  the  Intenor,  Washmaton,  DC...- 

860-0284 

Motion  tor  dteovery.  M  granted:  Discovery  would  be  grwMed  to  DnpwimanI 
0«  the  Interior  in  connection  with  Ks  Applcaiion  tor  Exception  (Case  No. 
HEE-00e3) 

July  25,  1965 

Economic  Regulatory  Administration.  Washington,  D.C 

HER-Oioe 

Request  lor  modificatioo/rescisswn.  It  granted-  The  Apr*  20  1978  Decraon 
ana  Order  osued  to  Eason  dl  Company  (Case  No.  DXE-0921)  would  be 
modified  regarAng  the  firm's  non-product  co«  ncieasas  wid  the  trvurt 
of  exceplior  relief  wouk)  be  reduced  aocordmgly 

July  25,  1985 

GuH  Oil  Corporation,  Waahingtoa  DC 

HEF-0590 

Implementation  of  apeoal  refund  procedures.  If  granted:  The  0(f.ce  of 
Hearings  and  Appeals  would  mplemenl  Speoai  Refund  Procedves  pursu- 
ant to  10  CFR  Part  205.  Subpwt  V  m  connectnn  with  a  June  14.  1965 
Consent  Order  entered  mto  with  the  Gull  0*  Corporation. 

July  26,  1985 _.. 

CHies  Service  Oil  &  Ga«  Corporation,  Washington,  D.C 

HRO-0285  and  HRH- 

Motion  lor  docovery  and  request  for  evidentiary  hearing.  H  grwited:  Discov- 

0285 

with  the  StaieiTiertt  of  Obtections  submiMsd  by  Cities  Senioe  OH  4  Gas 
Corporation  m  response  to  the  Proposed  Remadnl  Order  (Case  Na  HRO- 
0285)  Mued  to  the  firm. 

July  26,  1965 

Petrade  International,  mc,  Washington,  D.C .    

HRR-0100 

Request  tor  modification/resdssion.  H  granted:  The  December  6,  1983 
Decision  and  Order  (Case  No.  HRJ-0043)  issued  to  the  Fconome  Reguia- 
lory  Adrnmstration/REB  Petroleum,  Int  would  be  modrted  to  parmt 
Petrade  mtematonal.  mc  use  ol  those  exhibits  released  under  the 
Protective  Older. 
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Refund  Appucatwns  Received 

(Weak  o(  July  19  to  July  26.  19B5] 


Dm*  received 


7/22/85.. 
7/17/8S.. 


7/22/85- 

7/22/85 

7/22/85 „ 

7/22/85 

7/22/85 

7/22/85 

7/22/85 


7/22/85..-. 
7/22/85--. 

7/17/85 

7/19/85 

7/22/85..- 
7/22/85 


7/15/85 

7/22/85 

7/23/85 


7/23/85... 
7/23/85.. 
7/23/85.- 
7/24/85... 
7/25/85.- 
7/25/85... 
7/25/85... 
7/24/85-. 
7/26/85.. 


Pennzot/Mtast  Vvgna 

7/26/85 

7/26/85 

7/26/85 

7/26/85 

7/26/85 L 


Name  ol  reiund  proceedmg/name  o<  refund  applicani 


deceive  Orders/ Amber  Refinmg. _ 

Baa«MN/Ur«versal  Supply  A  Equvmani  Conpeny- 

McCany/OOaiM  Ot  Compary 

MeCany/MKJ-Wood.  Inc - 

AiMa  Chemcal/A/ltansas  Cement  Corp.. 


Migneei  Lousiane/ Arkansas  Cement  Corporatian 

McCarty/Hartt  Corporation __ .— 

Pomt  Landvig/lntemation  Trading  &  Tranapoftatnn  Ud.. 

McCarty/Madoon  L««dmwti.  Inc 

Nwlson/Facal  Ol  Company,  inc 

LARCO/Central  DstrAuting  Co..  Inc 

3t-  James/J.L  Jenney  Coal  Company _— 

St  Jamaa/Oanna  K.  Sortie,  Inc 

St  Jamaa/Cleghom.  CM.  inc. 


St  Jamaa/Manoeck  Oredgmg  Company- 

Aminoil/Milter's  Bottled  Gas.  Inc 

St  James/Clyde  *t  ailman 

FO.  Relcnar/Schroader  Fuel  Co 


Red  Tnangle/ James  F  Cro«M8 

Red  Tnangle/I  lansloy's  Used  C«* 

Adda  Chamcal/Coca  Cola  Bottling  Compwiy.. 

Red  Tnangte/Ben  U.  Valles 

McCarty/Oarti  Landmark,  Me 

Wmdttam/Otvo - 

Cokna/ttovada 


Racaiwa  Odars/Pannsylvan*  Company - 

Natnnal  Hekum/West  VirgNna 

RQ10-220 - 

McCany/Mnsier  Oil  Company 

Am»xjil/0«vis  Propane 

Awnial/Fullon  Hydro  Gas  Company 

Amnoil/Cankal  Propane  Servna,  Inc 

Amvol/Beclitol  Gas  Servica 


No. 


RF171-5 

flF179-1 

RF143-15 

RF143-14 

RF153-16 

HF154-4 

RF1 43-16 

RF 122-9 

HF143-17 

RF141-11 

RF1 12-168 

RF180-1 

RF180-2 

RF180-3 

RF180-4 

RF 139-52 

RF  180-5 

RF172-5 

RF178-3 

RF  178-2 

RF153-17 

RF178-4 

RF143-18 

RO43-206 

R02-21B 

RF171-6 

RQ3-219 

RF143-19 
RF139-48 
RF139-49 
RF1 39-50 
RF139-51 
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Cases  RIed;  Week  of  July  26  Through 
August  2. 1985 

JJuring  the  Week  of  July  26  through 
August  2. 1985,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 


were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  August  21, 1985. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  o<  July  26  through  Aug.  2.  1985] 


Date 


Name  and  location  ot  applicant 


July  29.  1985.. 


July  30.  1965.. 


Southwestern  States  Management  Corp. /Kenneth  Walker, 
ADdene.  Texas. 


Atlantic  RichfieW  Compatry,  Washington,  DC. 


July  31.  1985.. 


July  31.  1966 


Economc  Regulatory  Adminislralion,  Washington.  DC.. 


Murphy  Oil  Corporation.  Wastwigton,  DC .. 


August  1,  1985.. 


Lousiana  Crude  Oil  ft  Gas  Co..  Inc ,  New  Orleans,  Louisi- 


Case  No. 


HR2-0263 


HEF-0591 


HRZ-0265 


HRZ-0264 


HEA-0C12 


Type  01  submission 


Intertocutory  order.  If  granted:  The  Proposed  Remedial  Order  (Case  No. 
HRO-0258)  issued  lOintly  to  Southwestern  States  Management  Corporation 
and  Kenneth  Walker  would  be  amended  to  withdraw  allegations  relating  to 
the  firm  and  Mr  Walker's  liability 

Implementatioo  ot  special  refurxJ  procedures  It  granted:  The  Ottice  o( 
Heanngs  and  Appeals  wouM  implement  Special  Refund  Procedures  pursii- 
ant  to  10  CFR  Part  205.  Subpart  V,  m  corviection  with  the  Jurw  27,  1985 
Consent  Order  entered  into  with  the  Atlanta  flichliekJ  Company 

Interloculorv  order  Certain  portions  of  the  Statement  of  Otiiections  submitted 
by  Murpny  Oil  CoTXxation  m  resDonse  to  a  Proposed  Order  ol  Disallow- 
ance (Case  No.  BRO-0984)  whK;h  are  based  upon  "delay  theories  "  would 
be  dismissed 

Intertocutory  order  If  granted.  Portions  ot  the  Economic  Regulatory  Adminis- 
trat,on  s  Response  to  Murptiy  Oil  Company's  Supplemental  Statement  ol 
Objeaions  to  the  Proposed  Oroer  of  Disallowance  would  be  stricken  from 
the  record  in  the  proceeding  (Case  t4o  BRO-0964) 

Appeal  ol  an  order  tor  disposition  ol  refunds  It  granted:  The  July  1,  1985 
Oder  for  Disposition  ot  Refunds  issued  to  Easiem  Oil  Company  by  the 
Economic  Regulatory  Adminislration  would  be  rescinded. 
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Refund  Applications  Received 

[Week  of  July  26  to  August  2,  1985] 


Date  recerved 


Name  ol  refund  proceeding/name  of  reiund  applicant 


7/?9'85 

7/29/85 


..,  Bayou  State/ Ida  Gasoline -. 

..I  UU^CO/Bkje  a  White  Transport.  Inc- 


Case  No. 


RF1 17-15 
RF1 12-189 
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Refund  Appucations  Received— Continued 

[Weak  o(  Juty  26  to  August  2,  1965] 


DM*  recaived 


7/29/86 

7/29/85 


7/29/85 

7/29/85 

7/29/85 

7/29/85 

7/28/85 

7/30/85 

7/30/85 

7/29/85 

7/30/85 

7/30/85 

2/19/85 „. 

7/30/85 _ 

7/30/85- 

7/31/85 

7/31/85 _. 

7/31/85 

7/31/85 

7/30/85 

7/31/85...- 

7/31/85 

7/31/85 -.. 

7/31/85.- 

7/31/86 

7/31/85 

8/1/85 

8/1/85. 

8/1/85. 

8/1/85.._ 

8/1/85.._ 

8/1/e6..„ 

8/1/85.-. 

8/1/85..„ 

8/1/85..„ 

8/1/86-.. 

8/1/8S..„ 

8/1/85.... 

8/2/85..-. 

8/2/85 

8/2/85 

8/2/85.... 
8/2/85 „„ 
8/1/85..„ 
8/2/85..- 


Nam*  ol  refund  proceedng/rianie  of  refund  appicarM 


St  James/ Brockton  Nightinoala  01 

St  James/ WtkJcat  Petroleum  Corp....- 

McCany/AgrtUftjan.  Inc 

APCO/K.C.  Jeffries  (M  Company 

FO.  Fletcher /West  Fuet  Company 

Red  Triangle/ Al's  GuM  Service 

Aminoil/Bil-Mar  Foods,  lot 

Nielsen/Berger  CM  Company 

Ammoll/Modem  LP  Gas  Company 

Ammoll/MiBer  LP  Gas  Service _ 

GoM/Gceg  AcMor 

GuH/Flatiey  Oil  Company .. 


Moore  Termlnal/Oixi*  Oil  01  Tannesaee ... 

Receive  Orders/Kern  Oil  t  Refmng  Company- 

Receiwe  Orders/USA  Petroleum  Corp 

Red  Tnsngto/Black's  QuM.. 


St  James/Curtis  Oil  Co..  mc 

St  James/To«m  River  Oil  Company 

AmirxjU/Tanks  Trvx*s,  Irx: 

APCO/Lmcok)  Smitti _ „. 

St  Jame»/C.J  TNbodeaux  A  Co 

Receive  Orders/ Piorwer  Relining  Ltd 

Receive  Orders/Beacon  Od  Company  ..„ 
Receive  Orders/Morijan  Products,  Inc.... 
Receive  Orders/Southern  Oil  Company- 

Aminoil/Avon  LP  Gas  Company -. 

Husky/Nevada - -. 

Fie«s/Kar  Kwik.  mc 

Inland/Kellett  OH  Company 

Ayers/Elvm*  '66"  Service „„.. 

-Receive  Orders/Navaio  Refining  Co 

Receive  Orders/ Plateau.  Inc - 


Recewe  Orders/LitUe  America  Refining  Conyany.. 

Receive  Orders/ Placid  Refining  Co 

Amoco/Dupooty  Brottiers „„ „____..._ 

Boswell/ Barton  Brands,  Inc.- 


Inc. 


Huaky/OaHss  6  Mavis  Forwarding  Co., 

St  James/Eknan  Fuel  Co 

St  James/Parker  Fuel  Co _ 

St.  Jart>es/Needtiam  Oil  Company..- „ 

Red  Triangle/ Angelina  Homaridaz,. . _..... 

FO  Flecttier/Roger  MalfaH _____„___„ 

Aminol/Hayes-Aibion  Corp.. 


Souttwm  unon/Chevron,  USA.  Inc.. 
Arkansas  dieflKal/Veaow  Cab  Co.. 


No 


RFiaiV-T 
RF180-6 
RF1 49-20 

RFss-iae 

nF172-6 

RF17».« 

PHM-63 

RF141-12 

RF139-64 

RF139-55 

RF40-3038 

RF40-3S39 


RF181-1 
RF171-7 
RF171.« 
RF17».6 
RF180-8 

matst 

RFB3-I3S 

RFiaO-10 

HF171-10 

RF171-e 

RF171-11 

RF171-12 

RFl3e-57 

HF161-4 

RFIT*..* 

RF176-S 

HF177-2 

BF171-13 

Hf171-14 

flF171-16 

RF171-15 

RF21-12387 

rv^T9-^ 

RF161-6 

RF180-11 

RF18-12 

RF180-13 

HF178-7 

RF172-7 

RFi3a-sa 

RF182-1 
RF154-6 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures  and 
solicitation  of  comments. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  eligible  claimants  a  total  of 
$2,404,055  (plus  accrued  interest) 
obtained  by  the  DOE  under  the  terms  of 
a  consent  order  entered  into  with 
Beacon  Oil  Company.  The  funds  are 
being  held  in  escrow  following 
settlement  of  all  claims  and  disputes 
arising  from  an  audit  by  the  Economic 
Regulatory  Administration. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  on  or  before  September  27, 1985 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 


Energy,  1000  Independence  Avenue. 
SW.,  Washington,  D.C.  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  numbers  HEF-0203. 

FOR  FURTHER  INFORMATION  CONTACT 

Geoffrey  D.  Stein,  Office  of  Hearings 
and  Appeals,  1000  Independence 
Avenue,  SW..  Washington.  D.C.  20585, 
(202)  252-6602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  tentatively 
establishes  procedures  to  distribute  to 
eligible  claimants  $2,404,055  plus 
accrued  interest  obtained  by  the  DOE 
under  the  terms  of  a  consent  order 
entered  into  with  Beacon  Oil  Company 
(Beacon)  on  December  17, 1979.  The 
funds  were  provided  to  the  DOE  by  the 
firm  in  order  to  settle  all  claims  which 
the  Economic  Regulatory  Administration 
could  have  pursued  under  the  DOE  price 
and  allocation  regulations  relating  to 
transactions  by  Beacon  involving  the 


production,  refining,  and  marketing  of 
petroleum  products  during  the  period 
August  19, 1973  through  March  31. 1975 
(the  consent  order  period). 

The  Proposed  Decision  and  Order  sets 
forth  the  procedures  and  standards  that 
the  DOE  has  tentatively  fomulated  to 
distribute  the  contents  of  the  escrow 
accounts  funded  by  Beacon.  The  DOE 
has  tentatively  decided  that 
Applications  for  Refund  should  be 
accepted  from  firms  and  individuals 
who  purchased  refined  petroleum 
products  from  Beacon  during  the 
consent  order  period.  The  Proposed 
Decision  and  Order  provides  that  in 
order  to  be  entitled  to  receive  any 
portion  of  the  settlement  funds,  a 
piu-chaser  must  furnish  the  DOE  with 
evidence  which  demonstrates  that  the 
claimant  was  injured  by  the  alleged 
unlawful  prices  for  covered  products 
charged  by  Beacon.  This  evidence 
includes  specific  documentation 
concerning  the  date,  place,  price,  and 
volume  of  product  purchases,  whether 
the  increased  costs  were  absorbed  by 
the  claimant  or  passed  through  to  other 
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purchasers,  and  the  extent  of  any  injury 
alleged  to  have  been  suffered. 

The  Proposed  Decision  and  Order  also 
refers  to  the  distribution  in  a  second- 
stage  proceeding  of  any  funds  remaining 
after  all  valid  claims  are  paid.  The  DOE 
solicits  comments  on  any  proposals  that 
claimants  may  suggest  for  this  second- 
stage  distribution. 

Until  fmal  procedures  are  adopted,  no 
claims  for  refunds  will  be  accepted. 
Applications  for  Refimd,  therefore, 
should  not  be  Hied  at  this  time. 
Appropriate  public  notice  will  be 
provided  prior  to  the  acceptance  of 
claims. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
proxnde  two  copies  of  their  submissions. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  in  the  Public  Docket 
Room  of  the  Office  of  Hearings  and 
Appeals,  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.,  between  the  hours  of 
1:00  to  5:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Dated:  August  21, 1985. 
Georg«  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

August  21. 1985. 

Name  of  Case:  Beacon  Oil  Company. 

Date  of  Filing:  October  13. 1983. 

Case  Number:  HEF-0203. 

The  procedural  regulations  of  the 
Department  of  Energy  (DOE)  permit  the 
Economic  Regulatory  Administration 
(ERA)  to  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  procedures  for 
distributing  funds  received  as  a  result  of 
enforcement  proceedings  involving 
alleged  violations  of  DOE  regulations. 
See  10  CFR  Part  205,  Subpart  V.  In 
accordance  with  these  regulatory 
provisions,  on  October  13, 1983,  the  ERA 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  which 
it  entered  into  with  Beacon  Oil 
Company  (Beacon).  Under  the  terms  of 
the  consent  order,  Beacon  agreed  to 
refund  a  total  of  $6,800,000,  including 
payments  to  the  DOE.  in  settlement  of 
all  civil  and  administrative  claims  by 
the  DOE  relating  to  Beacon's  compliance 
with  the  federal  petroleum  price 


regulations  applicable  to  refiners  of 
petroleum  products  during  the  period 
from  August  19. 1973  through  March  31. 
1975  (the  consent  order  period). 

I.  Background 

Beacon  was  a  "refiner"  of  petroleum 
products  as  that  term  was  defined  in  10 
CFR  212.31.  During  the  consent  order 
period.  Beacon  was  engaged  in  the 
production,  refining,  and  marketing  of 
products  covered  by  the  federal 
petroleum  price  regulations  set  forth  in  6 
CFR  Part  150  and  10  CFR  Part  212.  The 
ERA  audited  Beacon  to  determine  the 
firm's  compliance  with  these 
regtilations.  In  the  course  of  the  audit 
process.  Beacon  entered  into  a  consent 
order  with  the  DOE.  whereby  the  firm 
agreed  to  refund  a  total  of  $6.8  million  to 
various  parties  to  resolve  all  issues 
regarding  Beacon's  application  of  the 
regulations  during  the  consent  order 
period.  Nflfice  of  this  proposed  consent 
order  was  published  for  public  comment 
at  44  FR  58950  (1979).  Claims  and 
comments  were  filed  by  approximately 
100  interested  parties.  The  proposed 
consent  order  was  adopted  without 
modification  as  a  final  order  of  the  DOE 
on  December  17. 1979.  44  FR  73139 
(1979). 

The  consent  order  set  forth  different 
methods  for  refunding  the  settlement 
funds  to  various  categories  of  Beacon 
customers.  Beacon  paid  refimds  to 
ultimate  consumers  either  directly  by 
check  or  by  issuing  credit  memoranda  to 
be  applied  against  future  purchases  from 
Beacon.  The  firm  also  instituted  a  price 
rollback  through  its  company-operated 
service  stations  to  effect  refunds  to  end- 
users.  To  customers  other  than  ultimate 
consumers.  Beacon  paid  refunds  either 
by  issuing  credit  against  future 
purchases  or  by  making  payments  to  the 
DOE  for  appropriate  distribution.  In  the 
latter  category.  Beacon  paid  a  total  of 
$2,297,505  into  an  escrow  account 
administered  by  the  DOE.  In  addition, 
the  consent  order  stipulated  that  if 
petroleum  products  were  decontrolled. 
Beacon  would  pay  any  remaining 
unpaid  credit  or  price  rollback  amounts 
into  the  DOE  escrow  account.  After 
deregulation  occurred  on  January  28, 
1981,  see  Executive  Order  12287,  46  Fed. 
Reg.  9909  (January  30, 1981),  Beacon 
paid  a  total  of  $106,550  to  the  DOE  to 
cover  the  portion  of  credit  payments  and 
price  rollbacks  to  certain  customers 
which  were  planned  but  never 
instituted.  Therefore,  this  ERA  Petition 
to  OHA  pertains  to  Beacon's  total 
payment  to  escrow  of  $2,404,055.  plus 


accumulated  interest  (hereinafter 
referred  to  as  the  consent  order  fund).  • 

II.  Jurisdiction  To  Fashion  Refund 
Procedures 

The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  is  unable  to 
readily  identify  the  persons  who  may  be 
eligible  to  receive  refunds  as  a  result  of 
enforcement  proceedings  or  to  readily 
ascertain  the  amount  that  such  persons 
should  receive.  10  CFR  205.280.  Subpart 
V  authorizes  the  OHA,  upon  request  by 
an  appropriate  DOE  enforcement 
official,  to  fashion  special  procedures  to 
distribute  moneys  obtained  as  part  of  a 
settlement  agreement.  10  CFR  205.281- 
.282.  After  reviewing  the  record  in  this 
proceeding,  we  have  determined  that  the 
implementation  of  Subpart  V  procedures 
is  appropriate.  As  noted  in  the  consent 
order  itself,  there  is  a  significant  degree 
of  difficulty  in  identifying  the  purchasers 
who  may  have  been  injured  by  Beacon's 
pricing  practices.  Consent  Order  at  3.  In 
addition,  the  alleged  overcharges  were 
associated  with  the  price  methodology 
of  a  refiner,  so  that  any  impact  likely 
was  spread  throughout  a  broad  range  of 
customers.  Furthermore,  for  a  large 
portion  of  the  consent  order  fund,  it  is 
difficult  to  ascertain  the  proper  amount 
of  refunds  to  identifiable  injured  parties. 
Therefore,  the  provisions  of  Subpart  V 
provide  a  very  useful  mechanism  for 
refunding  money  to  parties  likely  to 
have  been  injured  by  the  alleged 
violations.  Accordingly,  the  OHA  has 
decided  to  exercise  jurisdiction  over  the 
funds  received  by  the  DOE  pursuant  to 
the  Beacon  consent  order. 

III.  Proposed  Refund  Procedures 

A.  Refunds  to  Identifiable  Purchasers 

During  the  first  stage  in  the  refund 
process,  the  consent  order  funds  should 
be  distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  adversely  affected  by 
Beacon's  alleged  overcharges  in  sales  of 
covered  products.  The  claims 
procedures  we  propose  to  implement  are 
set  forth  below.  In  addition,  as  in  many 
prior  special  refund  cases,  we  propose 
adoption  of  certain  persumptions.  First, 
we  will  tentatively  adopt  a  presumption 
that  the  alleged  overcharges  were 
dispersed  equally  in  all  sales  of 
products  made  by  Beacon  during  the 
consent  order  period.  We  therefore 
propose  to  calculate  refunds  based  on  a 
per-gallon.  volumetric  refund  amount. 
Second,  we  will  propose  a  presumption 
of  injury  with  respect  to  small  claims. 


'  The  Beacon  escrow  account  contained 
$4,120,305.54  as  of  f  une  3a  1985. 
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Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

|i)n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  we 
propose  to  adopt  in  these  cases  will 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
disproportionate  expenses,  and  will 
enable  the  OHA  to  consider  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

A  claimant  will  be  eligible  to  receive  a 
refund  equal  to  the  documented  number 
of  gallons  bought  from  Beacon  during 
the  consent  order  period,  multiplied  by  a 
volumetric  percentage.  This  percentage 
is  computed  by  dividing  the  total 
amount  of  consent  order  funds  by  the    ' 
total  number  of  gallons  of  covered 
products  sold  by  Beacon  during  the 
consent  order  period.  Based  on 
information  from  the  Beacon  audit  files, 
we  estimate  that  Beacon  sold 
446,571,042  gallons  of  covered  products 
during  the  consent  order  period.  This 
figure  results  in  a  volumetric  refund 
amount  of  $.005383  per  gallon  ($2,404,055 
of  consent  order  funds  divided  by 
446,571,042  gallons  sold).  In  addition,  the 
interest  which  has  accrued  on  the 
consent  order  funds  will  be  applied  to 
each  paid  refund  on  a  pro  rata  basis. 
Finally,  we  intend  to  set  a  minimum 
refund  amount  for  potential  claimants. 
In  prior  refund  cases,  we  have  not 
granted  refunds  for  less  than  $15.00 
because  the  cost  of  issuing  such  refunds 
exceeds  the  restitutionary  benefits 
which  may  be  achieved.  See  Office  of 
Special  Counsel.  10  DOE  f  85.048  at 
88,214  (1982).  We  will  utilize  the  same 
minimum  refund  in  the  present  case. 
The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  by  Beacon  were  spread 
equally  over  all  gallons  of  product 
marketed  by  the  firm.  In  the  absence  of 
better  information,  this  assumption  is 
sound  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  However,  we  also 
recognize  that  the  impact  on  an 
individual  purchaser  may  have  been 
greater  than  the  pro  rata  amount 


determined  by  the  volumetric 
presumption.  Certain  purchasers  may 
believe  that  they  suffered 
disproportionate  injury  as  a  result  of 
Beacon's  pricing  practices  during  the 
consent  order  period.  Any  such 
purchaser  may  file  a  refund  application 
for  an  amount  greater  than  that 
calculated  using  the  volumetric 
presumption,  provided  that  the  claimant 
documents  the  disproportionate  impact 
of  the  alleged  overcharges.  See,  e.g..  Sid 
Richardson  Carbon  and  Gasoline  Co. 
and  Richardson  Products  Co./SiouxIand 
Propane  Co..  12  DOE  \  85,054  (1984).  and 
cases  cited  therein  at  88,164. 

We  proppse  that  reseller  and  retailer 
purchasers  of  Beacon  products  seeking 
refunds  totalling  $5,000  or  less  based  on 
the  volumetric  presumption  will  not  be 
required  to  provide  a  detailed 
demonstration  of  injury  resulting  from 
the  alleged  overcharges.  The 
presumption  that  claimants  seeking 
smaller  refunds  were  injured  by  the 
pricing  practices  settled  in  the  consent 
order  is  based  on  a  number  of 
considerations,  see,  e.g..  Uban  Oil  Co..  9 
DOE  \  82,541  (1982),  Firms  which  will  be 
eligible  for  refimds  were  in  the  chain  of 
distribution  where  the  alleged 
overcharges  occurred  and  therefore  bore 
some  impact  of  the  alleged  overcharges, 
at  least  initially.  In  order  to  support  a 
specific  claim  of  injury,  a  firm  would 
have  to  compile  and  submit  detailed 
factural  information  regarding  the 
impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  expensive.  With  small  claims,  the 
cost  to  the  firm  of  gathering  the 
necessary  information,  and  the  cost  to 
the  OHA  of  analyzing  it,  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  deprive  injured  parties  of  the 
opportunity  to  receive  a  refund.  This 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  the  initial 
impact. 

Under  the  small-claims  presumption,  a 
reseller  or  retailer  claimant  seeking  a 
volumetric  refimd  will  not  be  required  to 
submit  any  additional  evidence  of  injury 
beyond  purchase  volumes  if  its  refund 
claim  is  based  on  purchases  below  a 
certain  level.  Several  factors  determine 
the  value  of  the  threshold  below  which  a 
claimant  is  not  required  to  submit  any 
further  evidence  of  injury  beyond 
volumes  purchased.  One  of  these  factors 
is  the  concern  that  the  cost  to  the 
applicant  and  the  goverrmient  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 


amount  of  the  refimd  to  be  gained.  In 
this  case,  where  the  consent  order 
period  is  many  years  past  and  the  cost 
of  compiling  sufficient  data  is  probably 
quite  high,  $5,000  is  a  reasonable  value 
for  the  threshold.  See  Texas  Oil  &■  Gas 
Corp..  12  DOE  \  85,089  (1964):  Office  of 
Special  Counsel:  In  the  Matter  of 
Conoco,  Inc..  11  DOE  1 85.226  (1984),  and 
cases  cited  therein. 

A  reseller  or  retailer  which  claims  a 
total  refund  in  excess  of  $5,000  will  be 
required  to  document  its  injury.  While 
there  are  a  variety  of  means  by  which  a 
claimant  can  make  such  a  showing,  a 
firm  is  generally  required  to  show  that 
market  conditions  would  not  permit  it  to 
pass  through  the  increased  costs 
associated  with  the  alleged  overcharges. 
In  addition,  a  reseller  or  retailer  of 
petroleum  products  must  show  that  that 
it  maintained  a  "bank"  of  unrecovered 
costs,  in  order  to  demonstrate  that  it  did 
not  subsequently  recover  these  costs  by 
increasing  its  prices.  See,  e.g..  Triton  Oil 
and  Gas  Corporation/Cities  Service 
Company,  12  DOE  \  85,107  (1984); 
Tenneco  Oil  Co./Mid-Continent 
Systems,  Inc.,  10  DOE  |  85,009  (1982).  If 
actual,  contemporaneously  calculated 
cost  banks  are  not  available  due  to 
specific  circumstances,  we  will  accept 
other  types  of  information  which 
conclusively  prove  the  existence  of  cost 
banks  during  the  consent  order  period. 
For  example,  monthly  profit  margin  data 
may  in  some  cases  demonstrate  the 
existence  of  cost  banks.  See  Husky  Oil 
Company.  13  DOE  t  85,045  (1985);  Bayou 
State  Oil  Corporation.  12  DOE  |  85,197 
(1985).* 

The  consent  order  stipulated  that  all 
ultimate  consumers  or  end-users  who 
purchased  products  directly  from 
Beacon  during  the  consent  order  period 
would  receive  refunds  either  by  direct 
payment  or  by  credit  issued  against 
future  purchases.  Based  on  information 
in  the  Beacon  audit  file,  we  believe  that 
almost  all  refunds  to  these  end-users 
have  been  paid  fully  in  accordance  with 
the  consent  order  and  that  other  than 
unpaid  credit  amounts  due  to  two 
ultimate  consumers,  the  consent  order 
funds  pertain  only  to  products  sold  to 
purchasers  who  were  not  ultimate 
consumers  purchasing  directly  from 


*  Resellers  or  retailers  who  claim  a  refimd  in 
excess  of  SS.OOO  but  who  cannot  eatabtish  that  they 
did  not  pau  through  the  pnce  increasea  wiU  b» 
eligible  for  a  refund  up  to  the  SLMO  threshoid. 
without  being  required  to  submit  further  e\idence  of 
injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  SS.000  in  oruer  to 
avoid  having  to  submit  detailed  documectatioa  of 
their  injury.  See  Office  (rf  Enforceaient  •  DOE 
1 82.597  at  85,396  11961). 
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Beacon.'  However,  we  propose  to 
accept  claims  from  other  end-users  of 
Beacon  products  who  demonstrate 
conclusively  that  they  were  customers 
during  the  consent  order  period  but  did 
not  receive  refunds  pursuant  to  the 
consent  order.  Specifically,  this  category 
of  purchaser  may  include  ultimate 
consumers  who  bought  Beacon  products 
from  resellers.  Any  such  claimant  need 
only  document  its  purchase  volumes  in 
order  to  make  a  sufficient  showing  that 
it  was  injured  by  the  alleged 
overcharges.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
increased  cost  of  petroleum  products  on 
the  final  prices  of  non-petroleum  goods 
and  services  would  be  beyond  the  scope 
of  this  special  refund  proceeding.  See 
Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  the 
Matter  of  PVM  Oil  Associates,  Inc.,  10 
DOE  ^  85.072  (1983);  see  also  Texas  Oil 
a  Gas  Corp..  12  DOE  at  88.209,  and 
cases  cited  therein.  We  have  therefore 
concluded  that  downstrea-Ti  end-user 
purchasers  of  a  consent  order  firm's 
petroleum  products  need  only  document 
their  purchase  volumes  in  order  to  make 
a  sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

In  addition,  refund  applications  from 
firms  regulated  by  a  governmental 
agency  or  by  the  terms  of  a  cooperative 
agreement  will  not  be  required  to 
demonstrate  that  the  firm  absorbed  the 
alleged  overcharges.  In  the  case  of 
regulated  firms,  e.g.,  public  utilities,  any 
overcharges  incurred  as  a  result  of  the 
alleged  violations  of  the  DOE 
regulations  would  routinely  be  passed 
through  to  their  customers.  Similarly, 
any  refunds  received  by  such  firms 
would  be  reflected  in  the  rates  they  are 
allowed  to  charge  their  customers. 
Refunds  to  agricultural  cooperatives  will 
likewise  directly  influence  the  prices 
charged  to  member  customers. 
Consequently,  these  firms  too  need  only 
document  their  purchase  volumes  from 
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'The  two  ultimate  consumers  whose  credit 
memoranda  were  not  fully  paid  off  by  Beacon  when 
deregulation  occurred  on  January  28, 1981,  were 
Harris  Feeding  Company  (S314  outstanding  credit) 
and  Vie  Del  Company  ($805  outstanding  credit). 
These  Tinna  did  receive  most  of  the  credit  refunds 
due  them  pursuant  to  the  consent  order,  and  we 
propose  that  each  be  eligible  to  receive  a  refund 
equal  to  its  outstanding  credit  amount,  instead  of  a 
refund  based  on  the  volumetric  method.  Each  firm 
need  only  submit  proof  of  participation  in  the  credit 
program  to  apply  for  its  remaining  refund,  since,  as 
is  discussed  infra,  we  And  that  ultimate  consumers 
were  injured  by  the  alleged  overcharges. 


Beacon  to  make  an  adequate  showing  of 
injury.  See  Office  of  Special  Counsel,  9 
DOE  f  82.538.  However,  along  with  their 
applications  these  firms  should  provide 
a  full,  detailed  explanation  of  the 
manner  in  which  refunds  would  be 
passed  through  to  customers  and  how 
the  appropriate  regulatory  body  or 
membership  group  will  be  advised  of  the 
applicant's  receipt  of  a  refund. 

As  in  previous  cases,  we  propose  that 
there  is  a  class  of  potential  claimants 
who  may  be  presumed  to  have  suffered 
no  injury  from  the  alleged  overcharges. 
Those  parties  are  firms  that  made  spot 
purchases  of  Beacon  petroleum 
products.*  See  Office  of  Special 
Counsel,  10  DOE^  85.048  (1982);  Office 
of  Enforcement,  8  DOE  1 82,597  (1981) 
(hereinafter  cited  as  Vickers).  As  we 
stated  in  Vickers: 

[Tjhese  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  Vickers 
motor  gasoline  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  Vickers'  quoted  selling  price  at  the 
time  of  purchase  to  their  own  customers. 

8  DOE  at  85,396-97.  We  believe  that  the 
same  rationale  applies  in  this  case. 
Consequently,  we  propose  to  establish  a 
rebuttable  presumption  that  spot 
purchasers  were  not  injured  by  the 
pricing  practices  resolved  in  the  consent 
orders.  Thus,  a  spot  purchaser  claimant 
will  be  required  to  submit  additional 
evidence  sufficient  to  establish  that  it 
was  imable  to  recover  the  prices  it  paid 
to  Beacon. 

Any  purchaser  claiming  a  portion  of 
the  consent  order  funds  will  be  required 
to  file  an  Application  for  Refund 
pursuant  to  10  CFR  205.283.  Applications 
should  provide  all  relevant  information 
necessary  to  establish  a  claim  in 
accordance  with  the  presumptions 
outlined  above,  including,  where 
necessary,  specific  documentation 
concerning  the  date,  place,  price,  and 
volume  of  product  purchased,  the 


*  We  will  except  from  this  principle  cooperative 
organizations  which  made  spot  purchases  of 
products  from  Eleacon  and  resold  these  products  to 
their  members.  In  the  past,  we  have  treated  refund 
applications  by  cooperatives  as  applications  made 
on  behalf  of  their  members,  who,  as  ultimate 
consumers,  were  not  in  a  position  to  pass  along 
increased  costs.  Similarly,  any  refund  received  by  a 
cooperative  would  presumably  be  passed  on  to  its 
members,  in  the  form  of  either  a  price  reduction  or  a 
distribution  of  surplus  income.  Office  of  Special 
Counsel.  9  DOE  f  82,538  (1982)  at  85.203.  See.  e.g.. 
Anadarko  Production  Co./Cities  Service  Co..  12 
DOE  1 85,060  (1984).  Cooperative  purchasers 
therefore  will  be  presumed  to  have  been  injured  in 
spot  purchases  of  Beacon  products  when  these 
products  were  resold  to  members.  Cooperatives  in 
this  category  will  be  eligible  to  apply  for  refunds. 
These  firms  must  explain  in  their  refund 
applications  the  manner  in  which  any  refunds  will 
be  distributed  to  members. 


retention  of  increased  costsi  and  the 
extent  of  any  injury  alleged.  Detailed 
procedures  for  filing  applications  will  be 
provided  in  a  final  Decision  and  Order. 
See  Vickers.  Before  disposing  of  any  of 
the  consent  order  funds,  we  intend  to 
publicize  widely  the  distribution  process 
and  to  provide  an  opportunity  for  any 
affected  party  to  file  a  claim.  In  addition 
to  publishing  notice  in  the  Federal 
Register,  notice  will  be  provided  in 
publications  in  the  areas  of  California  in 
which  Beacon  marketed  its  products 
during  the  consent  order  period. 
Purchasers  of  covered  products  who 
filed  claims  in  response  to  the  original 
consent  order  notice  in  the  Federal 
Register  will  be  informed  of  these  refund 
procedures  by  mail.  As  a  final  matter, 
we  note  that  refund  applications  filed  on 
behalf  of  groups  of  claimants  identifying 
themselves  as  adversely  affected 
purchasers  also  will  be  considered.  Such 
applications  will  be  evaluated  on  a 
case-by-case  basis. 

B.  Distribution  of  the  Remainder  of  the 
Consent  Order  Fund 

After  all  meritorious  claimants  have 
received  an  appropriate  refund,  it  is 
possible  that  the  consent  order  funds 
may  not  be  exhausted.  Any  remaining 
funds  should  be  distributed  during  a 
second  stage  of  the  refund  process  in 
furtherance  of  the  goals  set  forth  in  the 
DOE's  enabling  legislation  and 
implementing  regulations.  However,  any 
consideration  of  the  second-stage 
procedure  at  this  point  in  time  involves 
a  number  of  uncertainties.  As  was  noted 
in  Vickers: 

[Such]  a  step  would  be  difficult  to  justify 
before  the  analysis  and  processing  of 
Applications  for  Refund  filed  in  the  first  stage 
of  the  distribution  of  the  Consent  Order  funds 
to  claimants,  since  the  amount  remaining 
after  all  meritorious  claims  have  been  paid 
directly  affects  the  appropriateness  of  the 
second-stage  distribution  scheme. 

8  DOE  at  85,397.  We  will  consider  any 
comments  received  regarding  second- 
stage  alternatives  and  then  issue  a  final 
Decision  and  Order  establishing 
procedures  for  the  first  stage.  In  that 
decision,  we  will  summarize  and 
address  briefly  the  comments  received 
concerning  second-stage  procedures, 
and  will  solicit  another  round  of 
comments  on  the  distribution  of  the 
funds  that  may  remain  after  payment  of 
claims  in  the  first  stage.  In  this  way,  we 
will  have  adequate  opportunity  to 
consider  the  outstanding  issues  before 
reaching  a  final  decision  on  the  second 
stage. 

It  is  therefore  ordered  that: 

The  funds  remitted  to  the  Department 
of  Energy  by  Beacon  Oil  Company 
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pursuant  to  the  consent  order  finalized 
on  December  17, 1979,  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  85-20588  Filed  8-27-B5:  a-45  am) 
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Economic  Regulatory  Administration 

Proposed  Consent  Order  With 
Marattion  Petroleum  Co. 

agency:  Economic  Regulatory 
Administration.  Energy. 

ACTION:  Notice  of  proposed  Consent 
Order  and  opportunity  for  public 
comment. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  announces  a 
proposed  Consent  Order  between  the 
Department  of  Energy  (DOE)  and 
Marathon  Petroleum  Company 
("Marathon").  The  agreement  proposes 
to  resolve  matters  relating  to  Marathon's 
compliance  with  the  Federal  petroleum 
price  and  allocation  regulations  for  the 
period  January  1, 1973  through  January 
27, 1981.  ERA  has  assessed  the  effects  of 
Marathon's  alleged  regulatory  violations 
resolved  by  this  proposed  agreement, 
and  has  determined  that  the  maximum 
amount  Marathon  could  have 
overcharged  is  approximately  $13.5 
million.  This  amount,  plus  an  additional 
amount  for  interest,  represents 
Marathon's  maximum  liability  if  the 
government  ultimately  were  to  prevail  in 
litigating  all  of  the  issues  resolved  by 
this  Consent  Order.  Marathon  disputes 
ERA'S  allegations  of  regulatory 
violations  and  denies  any  overcharge 
liability. 

ERA  is  proposing  that  Marathon's 
possible  liability  for  overcharges  and 
interest  be  settled  for  $20  million.  The 
settlement  reflects  the  negotiated 
compromises  present  in  every 
settlement,  including  assessments  of 
litigation  risks  in  the  signficant  areas  of 
dispute  between  ERA  and  Marathon. 

Within  thirty  days  of  the  effective 
date  of  the  Consent  Order.  Marathon 
will  pay  $20  million,  plus  interest  from 
the  date  the  Consent  Order  was 
executed  by  DOE.  ERA  will  then 
petition  the  Office  of  Hearings  and 
Appeals  (OHAJ  to  implement  a  Special 
Refund  Proceeding  pursuant  to  10  CFR 
Part  205.  Subpart  V.  In  that  proceeding, 
any  person  who  claims  to  have  suffered 
injury  from  Marathon's  alleged 
overcharges  would  have  the  opportunity 
to  submit  a  claim  to  OHA. 

Pursuant  to  10  CFR  205.199J.  ERA  will 
receive  written  comments  on  the 
proposed  Order  for  thirty  (30)  days 
following  publication  of  this  Notice  and 


should  be  addressed  to:  Marathon 
Consent  Order  Comments.  RG-13, 
Economic  Regulatory  Administration. 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585. 

Following  this  comment  period,  on 
September  30. 1985.  at  10:00  a.m.  at  the 
Department  of  Energy  Auditorium, 
Room  GE-086,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  1X3,  ERA  will  conduct  a 
public  hearing  to  provide  interested 
persons  an  additional  opportunity  to 
present  comments,  information  and 
recommendations  as  to  whether  the 
settlement  should  be  finalized  by  DOE. 

Requests  to  make  presentations  must 
be  received  in  writing  by  5.-00  p.m., 
September  30, 1985  and  should  be 
marked  "Requests  to  Make  Oral 
Comments"  and  forwarded  to  the  same 
address  indicated  for  written  comments. 

The  request  should  identify  the  person 
(with  address  and  telephone  number) 
who  wishes  to  make  a  presentation  and 
the  amount  of  time  desired. 
Presentations  should  be  limited  to  15 
minutes.  Persons  wishing  to  participate 
in  the  hearing  who  have  not  scheduled 
time  will  be  allowed  to  make 
presentations  following  those  who  have 
been  scheduled. 

ERA  will  consider  the  comments, 
information  and  recommendations 
received  from  the  public  in  finally 
evaluating  the  proposed  settlement.  This 
will  result  in  one  of  the  following 
courses  of  action:  rejection  of  the 
settlement;  acceptance  of  the  settlement 
and  issuance  of  a  final  Order;  or 
renegotiation  of  the  agreement  and,  if 
successful,  issuance  of  the  modified 
agreement  as  a  final  Order.  DOE'S  final 
decision  will  be  published  in  the  Federal 
Register,  along  with  an  analysis  of  and 
response  to  the  significant  written  and 
oral  comments,  as  well  as  any  other 
considerations  that  were  relevant  to  the 
decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Meyer  Magence,  Economic  Regulatory 
Administration,  Department  of  Energy. 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  252-4945. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Results  of  the  Audit 

A.  Areas  of  Dispute 

B.  Determination  of  Maximum  Overcharge 
Liability 

III.  Determination  of  Reasonable  Settlement 

Amount 

IV.  Terms  and  Conditions  of  the  Consent 

Order 

V.  Resolution  of  Litigation  Matters 

I.  Introduction 

Marathon  is  a  major  petroleum  refiner 
subject  to  the  audit  juhsdiction  of  ERA 


to  determine  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations.  During  the  period  covered 
by  this  proposed  Order  (January  1. 1973 
through  January  27. 1981).  Marathon 
engaged  in.  among  other  things,  the 
production,  importation,  refining,  and 
sale  of  crude  oil;  the  sale  of  residual  fuel 
oil.  motor  gasoline,  middle  distillates, 
propane  and  other  refined  petroleum 
products;  and  the  extraction, 
fractionation  and  sale  of  natural  gas 
liquids  and  natural  gas  liquid  products. 

ERA  conducted  an  intensified  audit  of 
Marathon's  compliance  for  the  period 
beginning  in  1973  to  the  date  when 
federal  price  and  allocation  controls 
were  ended  by  the  President  (January 
28, 1961.  Executive  Order  12287).  During 
this  audit,  ERA  identified  areas  in  the 
pricing  and  sales  of  crude  oil  and 
refined  petroleum  products  in  which  it 
believes  that  Marathon  had  failed  to 
comply  with  the  requirements  of  the 
federal  price  and  allocation  regulations. 
A  number  of  issues  arose  which 
involved  Marathon's  accounting 
procedures  in  which  ERA  disagreed 
with  Marathon's  calculation  of  the 
amounts  of  increased  costs  which  were 
incurred  and  eligible  for  recovery 
through  product  price  increases.  These 
apparent  cost  errors  are  not  the  same  as, 
and  do  not  necessarily  translate  into, 
overcharge  liabilities. 

The  regulations  governing  the  pricing 
of  refined  petroleum  products  were 
complex.  The  starting  point  for 
determining  the  maximum  lawful  sales 
price  in  any  month  for  products  covered 
by  the  regulations  ("covered  products") 
was  the  refiner's  May  15, 1973  selling 
prices  to  its  various  classes  of 
purchaser.  A  refiner  was  permitted  to 
increase  those  prices  only  to  the  extent 
necessary  to  recover  specified 
categories  of  cost  increases  incurred  as 
compared  to  those  costs  incurred  in  the 
month  of  May,  1973.  For  example, 
refiners  could  recover  increased  costs  of 
acquiring  crude  oil  and  refined  products 
("product  costs");  and  their  lalior. 
marketing,  manufacturing  and  interest 
costs  ("non-product  costs"). 

If  a  refiner  failed  to  fully  recover  the 
cost  increases  incurred  in  the  preceding 
month,  it  could  "bank"  those 
unrecovered  costs  for  recovery  (subject 
to  certain  limitations)  in  succeeding 
months.  The  regulations  required 
refiners  to  allocate  those  recoverable 
costs  to  product  categories,  and 
provided  some  discretion  to  refiners  to 
reallocate  those  costs  among  product 
groups. 

Having  specified  the  amoimt  of 
increased  costs  eligible  for  recovery,  the 
extent  to  which  unrecouped  ''banked" 
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costs  could  be  recovered,  and  the 
allocation  of  those  increased  costs  to 
product  categories,  the  regulations 
thereby  enabled  refiners  to  calculate  the 
maximum  amount  of  increased  costs 
eligible  for  recovery  in  each  month. 
Thus,  each  month  a  refiner  calculated  its 
maximum  lawful  sales  price  for  each 
covered  product  to  each  class  of 
purchaser,  which  was  the  sum  of  its 
May  15. 1973  price,  the  current  amount 
of  increased  costs,  and  the  amount  of 
banked  costs  not  previously  recovered 
in  its  sales.  A  refiner  could  recover  its 
increased  costs  by  increasing  its  prices 
by  any  amount  up  to  levels  at  which  the 
full  amount  of  recoverable  increased 
costs  would  be  recovered  in  the  form  of 
increased  prices.  A  refiner  infrequently 
charged  the  price  it  calculated  to  be  its 
maximum  lawful  price.  As  a 
consequence,  an  error  made  in  cost 
calculations  for  a  particular  month  did 
not  usually  result  in  overcharges  to 
purchasers  but  rather  would  have 
reduced  the  refiner's  claimed  cost  banks 
in  subsequent  months. 

It  is  the  actual  overcharges  that 
represent  the  dollar  amount  of  refund 
liability  under  the  refiner  pricing  rules. 
The  fact  that  the  accounting  for  a 
particular  transaction  was  not  in  total 
conformity  with  the  regulation  did  not 
necessarily  mean  that  the  refiner 
received  more  for  its  products  than  it 
was  permitted  to  charge  or  that  the 
customer  suffered  an  overcharge. 
Overcharges  by  a  refiner  are  limited  to 
the  amounts  that  such  refiner  received 
from  its  customers  in  excess  of  the 
refiner's  correctly  determined  maximum 
lawful  prices. 

In  the  case  of  Marathon,  for  the  issues 
covered  by  this  proposed  settlement, 
ERA  calculated  that  the  alleged  refund 
amounts  related  to  sales  of  refined 
products  total  $8.1  million.  In  addition. 
ERA  preliminarily  determined  that 
Marathon  may  be  Hable  for  a  maximum 
of  $5.4  million  in  crude  oil  overcharges. 
Marathon's  potential  refund  liability, 
therefore,  is  believed  by  ERA  to  total 
$13.5  million,  plus  the  interest  which 
could  be  assessed  on  that  amount. 

ERA  has  preliminarily  agreed  to  the 
settlement  amount  after  assessing  the 
litigation  risks  associated  with 
establishing  the  alleged  overcharges, 
and  considering  the  factual  veracity  and 
appropriate  setdement  compromises 
related  to  the  many  issues. 

The  settlement  calls  for  Marathon  to 
pay  $20  million  (plus  interest  from  the 
date  of  execution  by  DOE)  to  discharge 
in  full  its  obligations  under  the  price  and 
allocation  regulations,  except  for  those 
matters  excluded  from  the  agreement. 
Under  the  terms  of  the  proposed 
Consent  Order,  the  ERA  would  petition 


the  OHA  to  implement  a  Special  Refund 
Proceeding  pursuant  to  10  CFR  Part  205. 
Subpart  V. 

II.  Results  of  the  Audit 

In  the  negotiation  process  which  led 
to  this  proposed  settlement.  ERA 
analyzed  the  results  of  the  audit,  the 
nature  of  the  alleged  regulatory 
violations,  and  the  "banks"  of  costs  that 
Marathon  was  entitled  to  recover  in 
previous  months  but  did  not.  ERA  also 
considered  the  extent  to  which  these 
banks  were  available  to  offset  the 
alleged  cost  and  recovery  violations  and 
thus  prevent  the  occurrence  of 
overcharges  on  refined  products.  The 
alleged  crude  oil  overcharges  were 
separately  considered  by  ERA  in  its 
assessment  of  the  total  settlement  value. 

During  the  Marathon  negotiations. 
ERA  examined  all  the  alleged  regulatory 
violations  and  the  amount  of  costs  it 
determined  Marathon  should  be  allowed 
in  the  calculation  of  the  company's 
maximum  lawful  prices  and  total 
overcharge  exposure.  In  the  enforcement 
documents  filed  by  the  ERA.  improper 
cost  calculations  totalling  $286  million 
are  alleged  against  Marathon.  The 
company  presented  information  relevant 
to  its  calculations  of  increased  costs  and 
selling  prices,  which  enabled  ERA  to 
make  adjustments  and  corrections 
accruing  both  to  the  detriment  and  the 
benefit  of  Marathon.  For  settlement 
purposes,  ERA  determined  that 
Marathon's  allegedly  improper  cost 
calculations  totalled  $290  million.  ERA 
determined  that  if  it  were  successful  on 
all  of  these  costs  and  recovery  issues, 
Marathon  would  be  liable  for  $8.1 
million  in  overcharges  on  refined 
products  plus  interest  on  that  amount.  In 
addition  Marathon's  maximum  liability 
for  crude  oil  overcharges  would  be  $5.4 
million  plus  interest 

A.  Areas  of  Dispute 

The  two  major  areas  of  dispute 
between  ERA  and  Marathon  concern 
alleged  errors  in  its  calculations  of 
maximum  lawful  prices  for  crude  oil 
produced  by  Marathon,  and  alleged 
overstatements  of  increased  costs  and/ 
or  understated  recoveries  of  such  costs 
which  would  affect  the  calculated 
maximum  legal  prices  for  refined 
products. 

1.  Crude  Oil  Overcharge  Dispute 

Excluded  from  the  terms  of  the 
settlement  are  the  crude  oil  overcharges 
for  properties  and  issues  pending  or 
arising  out  of  the  Stripper  Well 
Exemption  Litigation.  "The  remaining 
crude  oil  overcharge  disputes,  which  are 
resolved  by  the  Consent  Order,  include 
the  application  of  incorrect  posted 


prices  and  improper  computation  of 
base  production  control  levels.  These 
issues,  which  OHA  addressed  in  a 
recent  Remedial  Order,  involved  $5.4 
million  plus  interest.' 

2.  Cost  and  Recovery  Disputes 

As  previously  indicated,  ERA  has 
initiated  enforcement  proceedings 
against  Marathon  alleging  cost  and 
recovery  adjustments  of  $286  million. 
These  claims  include  alleged 
overstatements  of  increased  product 
costs  for  crude  oil  and  natural  gas 
liquids,  alleged  overstatements  of 
increased  no-product  costs  and  alleged 
understatements  of  costs  recovered. 

Based  upon  adjustments  and 
corrections  of  its  audit  data.  ERA  has 
determined  that  these  violations  would 
be  resolved  by  a  refund  of  $8.1  million 
plus  interest. 

a.  Product  Cost  Disputes.  ERA  has 
estimated  that  violations  totalling  $110 
million  in  overstated  increased  crude  oil 
costs  and  $8  million  in  overstated 
increasd  purchased  product  costs 
relating  primarily  to  NGL's  were 
committed  by  Marathon.  These  alleged 
cost  calculation  errors  include  inter- 
affiliate  transfer  prices  for  foreign  crude 
oil;  improper  determination  of  marine 
transportation  costs;  failure  to  use 
consistent  accounting  methods  for 
calculating  increased  crude  oil  costs; 
overstatement  of  increased  costs  due  to 
the  inclusion  of  unrecouped  June  and 
July  1973  costs;  inclusion  of  imputed 
interest  costs  for  two  vessels  used  to 
transport  crude  oil;  and.  cost 
overstatements  attributable  to  an 
improper  methodology  in  acounting  for 
intrafirm  transfers  of  NGL's  and  to 
errors  made  in  calculating  the  firm's 
increased  costs  of  shrinkage  associated 
with  Marathon's  natural  gas  liquids 
extraction  operations. 

b.  Non-product  Cost  Disputes.  ERA 
estimates  the  overstated  increased 
nonproduct  costs  by  Marathon  totalled 
$71  million.  The  areas  of  dispute 
include:  failure  to  properly  calculate 
marketing  costs;  failure  to  apply  the 
marketing  cost  cents  per  gallon 
limitations;  improperly  netting 
nonproduct  cost  decreases;  and. 
erroneous  duplicate  inclusion  of  certain 
additive  cost  increases. 


JMI 


■  This  amount  represents  the  approximately  $3.4 
million  Marathon  was  ordered  to  refund  in  the 
Remedial  Order  proceeding  before  OHA  (12  DOE 
183,010  Qune  22.  1984);  12  DOE  ^82.525  (Aug.  3. 
1984):  12  DOE  183.032  (Feb.  22, 1985))  which  is 
presently  on  appeal  to  FERC  (R084-14-000;  R085-8- 
000),  plus  S2  million  in  possible  violations 
associated  with  the  self-audit  issues  which  are 
currently  stayed  by  OHA  in  DRO-0195. 
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c.  Cost  Recovery  Disputes.  ERA  has 
alleged  that  Marathon  did  not  fully 
comply  with  the  equal  application  rule; 
failed  to  pass  through  equal  increased 
cost  increments  at  its  company  operated 
service  stations;  and  failed  to  compute 
sufficient  cost  recoveries  for  benzene 
and  toluene.  In  addition.  Marathon  has 
challenged  regulatory  restrictions  on 
some  of  its  credit  and  billing  practices. 
These  issues  were  estimated  to  total 
$100  million  in  recovery  adjustments  or, 
as  explained  below,  $60  million  plus  a 
separate  refund  of  $812,000  and  interest. 

B.  Determination  of  Maximum 
Overcharge  Liability 

ERA  calculated  the  amount  of 
overcharges  for  which  Marathon  might 
be  liable.  ERA's  calculations  of 
available  costs  were  compared  to  costs 
actually  recovered  by  Marathon  in  its 
sales  of  its  products.  This  comparison 
yielded  the  information  necessary  to 
determine  the  maximum  refined  product 
overcharge  liability. 

Under  the  regulations,  a  reHner  was 
permitted  to  "bank"  any  increased  costs 
in  a  given  month  that  it  was  permitted  to 
recover  in  its  product  prices  but  did  not. 
Costs  could  be  "banked"  and  used, 
subject  to  certain  limitations,  in  later 
months  in  pricing  products.  At  the 
conclusion  of  the  period  of  regulatory 
controls,  Marathon  had  accumulated  a 
claimed  "bank"  in  excess  of  $400  million 
in  unrecovered  increased  costs. 

However,  based  upon  a  monthly 
calculation  in  which  ERA  effected  $250 
million  in  adjustments  to  Marathon's 
claimed  costs  and  recoveries  during  the 
88-month  period  of  price  controls,  ERA 
determined  that  success  on  all  of  those 
costs  and  recovery  disputes  would 
result  in  overcharges  of  $7.3  million  and 
a  reduction  of  $243  million  to 
Marathon's  claimed  banks.  One  issue 
involving  Marathon's  unequal  price 
increases  at  some  of  its  company 
operated  service  stations,  which 
previously  had  been  alleged  as  a  $36 
milhon  adjustment  to  increased  co^t 
recoveries,  was  assessed  as  a  direct 
cash  liability  by  measuring  the  amount 
of  refunds  necessary  to  equalize 
Marathon's  cost  passthrough  to  its 
service  station  customers  at  the  lowest 
level.  The  direct  refund  amounts  so 
measured  on  a  monthly  basis  was 
$812,000  and  that  amount  added  to  the 
$7.3  million  of  calculated  overcharges 
yields  Marathon's  maximum  overcharge 
liability  of  $8.1  million  for  refined 
products. 

In  addition  to  the  $8.1  million  of 
possible  overcharge  liability  for  refined 
product  sales,  ERA  determined  that 
Marathon's  maximum  overcharge 
hability  for  the  crude  oil  pricing  issues 


resolved  by  the  Consent  Order  is  $5.4 
million.  Thus,  Marathon's  maximum 
overcharge  liability,  excluding  interest, 
for  the  matters  resolved  by  this  Consent 
Order  total  approximately  $13.5  million. 

III.  Determination  of  Reasonable 
Settlement  Amount 

In  determining  a  reasonable 
settlement  amount,  ERA  reviewed  its 
maximum  overcharge  determinations 
totalling  $13.5  million.  This  amount  is 
based  on  audit  samples,  extimates, 
projections  and  extrapolations  and 
represents  the  maximum  recovery, 
excluding  interest,  that  could  result  if  all 
issues  resolved  by  this  settlement  were 
adjudicated  in  ERA's  favor.  The 
inherent  risks  in  litigation  make  such  an 
outcome  unlikely.  In  determining  an 
appropriate  compromise  of  Marathon's 
maximum  overcharge  liability,  ERA 
considered  the  probabilities  of  success 
on  the  issues  important  for  purposes  of 
proving  overcharges.  In  assessing  the 
issues,  ERA  found  that  several 
significantly  affected  the  amount  of 
Marathon's  overcharge  liability  even 
when  all  other  issues  are  considered  in 
the  government's  favor,  and  that  others 
would  merely  affect  the  amount  of 
•  banks  claimed  by  Marathon. 

The  necessity  for  the  government  to 
prevail  in  litigation  on  all  of  the 
significant  issues  in  order  to  achieve  the 
maximum  overcharge  recovery  from 
Marathon  was  an  important 
consideration  in  ERA's  preliminary 
determination  that  Marathon's 
agreement  to  pay  $20  million  is  in  the 
public  interest.  Furthermore,  that 
analysis  presupposes  that  the 
government  will  prevail  in  litigating  all 
other  disputes. 

In  arriving  at  an  overall  judgment,  in 
addition  to  the  analysis  of  litigation 
risks,  ERA  took  into  account  such 
factors  as  the  interest  which  could  be 
added  to  possible  adjudicated  refund 
amounts,  the  number  and  complexity  of 
the  legal  and  factual  issues,  the  time  and 
expense  required  for  the  government  to 
fully  litigate  every  issue,  as  well  as  the 
operative  principle  necessary  for  a 
successful  settlement  between  capable 
adversaries — mutual  recognition  by  the 
parties  of  the  need  to  reasonably 
compromise  their  respective  interests 
and  expectations.  Based  on  all  of  these 
considerations,  ERA  concludes  that  the 
resolution  of  these  matters  for  $20 
million  is  an  appropriate  settlement. 

IV.  Terms  and  Conditions  of  the  Consent 
Order 

Within  thirty  days  of  the  effective 
date  of  the  Consent  Order,  Marathon 
will  pay  the  principal  amount  of  $20 
miUion,  plus  interest,  to  DOE.  If  the 


settlement  is  not  made  final  by 
November  21, 1985,  Marathon  may 
withdraw  from  the  proposed  agreement 
If  the  Consent  Order  is  made  final,  ERA 
will  petition  OHA  to  implement  a 
Special  Refund  Proceeding  under  the 
provisions  of  Subpart  V  of  the 
regulations.  In  the  proceeding.  OHA  will 
develop  procedures  for  the  receipt  and 
evaluation  of  applications  for  refund  in 
order  to  distribute  the  refund  amount. 
To  ensure  that  OHA  has  sufficient 
information  to  evaluate  the  claims,  tfie 
proposed  Consent  Order  requires  that 
Marathon  provide  necessary 
information  to  OHA. 

Unless  specifically  excluded. 
Marathon  and  DOE  mutually  release 
each  other  fi-om  claims  and  actions 
arising  under  the  subject  matter  covered 
by  the  proposed  Consent  Order.  The 
proposed  Order  does  not  affect  the  right 
of  any  other  party  to  take  action  against 
Marathon,  or  of  Marathon  or  th?  DOE  to 
take  action  against  any  other  party. 

Several  matters  are  excluded  from  the 
settlement.  The  proposed  Order  does 
not  resolve: 

(a)  The  issues  or  claims  pending  or 
arising  out  of  the  subject  matter  now 
before  the  courts  in  Marathon  Oil 
Company  v.  FEA,  Civil  Action  No.  78- 
1357  (D.Kan.),  consolidated  in  In  Re  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  MDL  No.  378 
(D.Kan.); 

(b)  The  issues  or  claims  pending  or 
arising  out  of  the  subject  matter  now 
before  the  courts  in  Exxon,  et  al.  v.  DOE 
and  341  Tract  Unit  of  the  Citronelle 
Field,  C.A.  No.  81-25.  et  al.  (D.DeI.).  and 
before  the  OHA  in  In  Re  341  Tract  Unit 
of  the  Citronelle  Field,  Case  Nos.  BEN- 
0078,  et  al.; 

(d)  Any  obligation  or  right  to  sell 
entitlements  which  may  be  imposed  or 
made  available  to  Marathon  should  the 
entitlements  notice  of  January  1981  be 
published  or  any  obligation  to  buy  or 
sell  entitlements  which  may  be  imposed 
on  Marathon  pursuant  to  the  operation 
of  10  CFR  211.69,  including  any 
adjustments  made  to  the  entitlements 
notice  for  January  1981  or  to  any  notice 
issued  pursuant  to  10  CFR  211.09  as  a 
result  of  the  granting  of  exception  relief 
by  the  Office  of  Hearings  and  Appeals; 

(e)  Any  entitlement  obligations  or 
reporting  requirements  which  may  be 
imposed  either  pursuant  to  future 
modification  of  the  requirements  of  the 
entitlements  program  (10  CFR  211.67  et 
seq.)  by  the  DOE  on  its  own  initiative,  or 
at  the  direction  of  a  final  judgment  of  a 
court  of  competent  jurisdiction; 

(f)  The  issues  or  claims  pending  or 
arising  out  of  the  alleged  class  of 
purchaser  violation  in  OHA  Case  Na 
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HRO-0024  concerning  Growmark.  Inc. 
(formerly  F.S.  Services.  Inc.);* 

(g)  Marathon's  rights  concerning 
claims  under  10  CFR  Part  205.  Subpart 
V,  or  its  claims  arising  from  violations  or 
settlements  of  alleged  violations  of  the 
federal  petroleum  price  and  allocation 
regulations  by  third  parties,  iacluding 
Marathon's  claim  for  a  refund  in  United 
States  V.  Exxon,  Civil  Action  No.  78- 
1035  (D.D.C.} 

Finally,  this  agreement  only  resolves 
certain  civil  liabilities  and  makes  no 
attempt  to  resolve  any  criminal  liability 
that  might  be  established  by  the 
government  against  Marathon. 

V.  Resolution  of  Litigation  Matters 

The  proposed  settlement  resolves  a 
number  of  enforcement  matters  that  are 
being  litgated  by  Marathon  and  DOE. 
This  involves  administrative  and 
judicial  litigation  and  includes  the 
following  cases: 

Administration  Litigation 

Proposed  Remedial  Orders: 
OHA  Case  NO:  HRO-0024  » 
OHA  Case  No:  HRO-0025 
OHA  Case  No;  HRO-0028 
OHA  Case  No:  DRO-0195  ♦ 
Proposed  Orders  of  Disallowance; 
OHA  Case  No:  BRO-0983 
OHA  Case  No:  HRO-0242 
Remedial  Orders: 
OHA  Case  No:  BRO-1295.  FERC  Case 

No:  R085-19-000 
OHA  Case  No;  DRO-0195.  FERC  Case 
No:  R084-14-000';  FERC  Case  No; 
R085-8-000 

Judicial  Litigation 

Marathon  Petroleum  Company  v. 
FEA.  et  al.  Civil  Action  No.  CA  74-316 
(N.D.  Ohio.  Western  Div.)  Marathon  as  a 
Plaintiff  in  Mobil  Oil  Corporation  v. 
DOE,  et  al..  Civil  Action  No.  79-CV-ll 
(N.D.N.Y.). 

Submission  of  written  comments;  The 
proposed  Consent  Order  cannot  be 
made  effective  until  the  conclusion  of 
the  public  review  process,  of  which  this 
Notice  is  a  part. 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
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'  Ail  other  issues  in  this  case  would  he  resolved 
by  the  proposed  settlement. 

'The  issues  or  claims  pending  or  arising  out  of 
the  alleged  class  of  purchaser  violation  concerning 
Growmark.  Inc..  would  be  excluded  by  the  proposed 
Consent  Order. 

♦  A  portion  of  the  PRO  relating  to  unaudited 
properties  was  stayed  before  OHA.  This  matter  is 
resolved  by  the  Consent  Order.  For  the  remainder  of 
the  issues  in  this  case.  OHA  issued  a  Remedial 
Order  and  some  of  these  matters  are  also  settled  by 
the  proposed  agreement  with  Marathon. 

^  Issues  involving  the  counting  of  injection  wells 
on  certain  properties  which  have  been  joined  in  this 
case  are  not  resolved  by  the  proposed  settlement. 


this  proposed  Consent  Order  to  the 
address  noted  above,  and  to  appear  at  a 
public  hearing,  beginning  at  10:00  am. 
on  September  30, 1985.  All  comments 
received  by  die  thirtieth  day  following 
publication  of  this  notice  in  the  Federal 
Register,  and  all  statements  made  at  the 
hearing,  will  be  considered  before 
determining  whether  to  adopt  the 
proposed  Consent  Order  as  a  final 
Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantly  alter  its  terras  or  impact 
will  be  pubKshed  for  additional 
comment.  If,  after  considering  the 
comments  it  has  received  and  the 
comments  at  the  hearing,  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  Order,  the 
proposed  Order  will  be  made  final  and 
effective  by  publication  of  a  Notice  in 
the  Federal  Register. 

Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identihed  as  such  in  accordance 
with  the  provision*  of  10  CFR  205.9(f). 
Issued  in  Washington,  D.C..  on  August 
22. 1985. 
MXI  Loranz, 

Special  Counsel.  Economic  Regulatory 

Administration. 

(Case  No.  RMNAOOOl] 

Consent  Order  wUh  Marathon  Petroleum 
Company 

/.  Introduction 

101.  This  Consent  Order  is  entered 
into  between  Marathon  Petroleum 
Company  (ibrmerly  known  as  Marathon 
Oil  Company)  and  the  United  States 
Department  of  Energy.  Except  as 
specifically  excluded  herein,  this 
Consent  Order  settles  and  finally 
resolves  all  civil  and  administrative 
claims  and  disputes,  whether  or  not 
heretofore  asserted,  between  the  DOE. 
as  hereinafter  defined,  and  Meu-athon,  as 
hereinafter  defined,  relating  to 
Marathon's  compliance  wiSi  the  federal 
petroleum  price  and  allocation 
regulations,  a?  hereinafter  defined, 
during  the  period  January  1. 1973. 
through  January  27, 1981  (all  the  matters 
settled  and  resolved  by  thi«  Consent 
Order  are  referred  to  hereafter  as  "the 
matters  covered  by  this  Consent 
Order"). 

//.  Jurisdiction,  Regulatory  Authority 
and  Definitions 

201.  This  Consent  Order  is  entered 
into  by  the  DOE  pursuant  to  the 
authority  conferred  upon  it  by  Sections 
301  and  503  of  the  Department  of  Energy 
Organization  Act  ("DOE  Act").  42  U.S.C. 
7151  and  7193.  Executive  Order  No. 
12009,  42  FR  46267  (1977);  Executive 


Order  No.  12038,  43  FR  4957  (1978);  and 
10  era  205.199J. 

202.  The  Economic  Regulatory 
Administration  ("ERA")  was  created  by 
section  206  of  the  DOE  Act,  42  U.S.C. 
7136.  In  Delegation  No.  0204-4,  the 
Secretary  of  Energy  delegated 
responsibility  for  the  administration  of 
the  federal  petroleum  price  and 
allocation  regulations  to  the 
Administrator  of  the  ERA.  In  Delegation 
No.  0204-4A.  the  Administrator 
delegated  to  the  Special  Counsel 
authority  to  audit  the  compliance  of 
refiners,  including  Marathon,  with  the 
federal  petroleum  price  and  allocation 
regulations  and  to  take  appropriate 
enforcement  actions  based  upon  such 
audits. 

203.  For  purposes  of  this  Consent 
Order,  the  phrase  "federal  petroleum 
price  and  allocation  regulations"  means 
all  statutory  requirements  and 
administrative  regulations  and  orders 
regarding  the  pricing  and  allocation  of 
crude  oil.  refined  petroleum  products, 
natural  gas  hquids.  end  natural  gas 
liquid  products,  including  the 
entitlements  and  mandatory  oil  imports 
programs,  administered  by  the  DOE.  The 
federal  petroleum  price  and  allocation 
regulations  include  (without  limitation) 
the  pricing,  allocation,  reporting, 
certification,  and  recordkeeping 
requirements  imposed  by  or  under  the 
Economic  Stabilization  Act  of  1970,  the 
Emergency  Petroleum  Allocation  Act  of 
1973.  the  Federal  Energy  Administration 
Act  of  1974,  Presidential  Proclamation 
3279,  all  applicable  DOE  regulations 
codified  in  6  CFR  Parts  130  and  150  and 
10  CFR  Parts  205.  210.  211,  212  and  213. 
and  rules,  ruling,  guidelines, 
interpretations,  clarifications,  manuals, 
decisions,  orders,  notices,  forms,  and 
subpoenas  relating  to  the  pricing  and 
allocation  of  petroleum  products.  The 
provisions  of  10  CTO  205.199J  and  the 
definitions  under  the  federal  petroleum 
price  and  allocation  regulations  shall' 
apply  to  this  Consent  Order,  except  to 
the  extent  inconsistent  herewith. 
Reference  herein  to  "DOE"  includes, 
besides  the  Department  of  Energy,  the 
Cost  of  Living  Council,  the  Federal 
Energy  Office,  the  Federal  Energy 
Administration,  the  Office  of  Special 
Counsel  (OSC).  the  Economic 
Regulatory  Administration  and  all 
predecessor  and  successor  agencies. 
References  in  this  Consent  Order  to 
"Marathon"  shall  include,  besides 
Marathon  Petroleum  Company,  its 
parent,  Marathon  Oil  Company 
(formerly  known  as  USS  Holdings 
Company),  as  well  as  its  and  their 
affiliates,  subsidiaries,  and  predecessors 
but  only  for  the  acts  of  such  companies 
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while  they  were  subsidiaries  or  affiliates 
of  Marathon,  Marathon's  petroleum- 
related  activities  as  refiner,  producer, 
operator,  working  interest  or  royalty 
interest  owner,  reseller,  retailer,  natural 
gas  processor,  or  otherwise,  and  except 
as  provided  in  Article  IV,  infra, 
directors,  officers  and  employees  of 
Marathon. 

///.  Facts 

The  stipulated  facts  upon  which  thfs 
Consent  Order  is  based  are  as  follows: 

301.  During  the  period  covered  by  this 
Consent  Order,  Marathon  was  a 
"refiner"  and  a  "producer"  of  crude  oil 
as  those  terms  are  defined  in  the  federal 
petroleum  price  and  allocation 
regulations,  and  was  subject  to  the 
jurisdiction  of  the  DOE.  During  the 
period  covered  by  this  Consent  Order. 
Marathon  engaged  in.  among  other 
things,  the  production,  importation,  sale, 
and  refining  of  crude  oil.  the  sale  of 
residual  fuel  oil.  motor  gasoline,  middle 
distillates,  propane,  and  other  refined 
petroleum  products,  and  the  extraction, 
fractionation,  and  sale  of  natural  gas 
liquids  and  natural  gas  liquid  products. 

302.  In  1973,  the  DOE  began  an  audit 
to  determine  Marathon's  compliance 
with  the  federal  petroleum  price  and 
allocation  regulations.  In  1977,  pursuant 
to  the  mandate  of  the  Secretary  of 
Energy,  OSC  continued  the  audit  on  an 
intensified  basis.  The  audit 
encompassed  an  examination  of 
Marathon's  policies  and  procedures 
pertaining  to.  and  Marathon's 
compliance  with,  specific  federal 
petroleum  price  and  allocation 
regulations. 

303.  As  part  of  its  audit,  the  DOE 
examined  Marathon's  books  and 
records  relating  to  Marathon's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  and  the 
reporting  requirements  incidental  to 
those  regulations.  In  addition,  at  the 
DOE's  request.  Marathon  prepared  and 
submitted  to  the  auditors  a  substantial 
number  of  specific  responses  to  audit 
inquiries  not  necessarily  limited  to.  or 
readily  available  from,  individual  books 
or  records. 

304.  During  the  course  of  the  DOE's 
audit,  the  enforcement  proceedings 
instituted  by  the  DOE  and  the 
negotiations  that  led  to  this  Consent 
Order,  the  DOE  raised  certain  issues 
with  respect  to  Marathon's  applicatibn 
of  the  federal  petroleum  price  and 
allocation  regulations.  The  DOE  has 
taken  various  administrative 
enforcement  actions  against  Marathon, 
including  the  issuance  of  letters,  Notices 
of  Probable  Violation,  Notices  of 
Proposed  Disallowance,  Proposed 
Remedial  Orders,  Proposed  Orders  of 


Disallowance  and  Remedial  Orders. 
Marathon  maintains,  however,  that  it 
has  calculated  its  costs,  determined  its 
prices,  sold  its  crude  oil  and  petroleum 
products,  and  operated  in  all  other 
respects  in  accordance  with  the  federal 
petroleum  price  and  allocation 
regulations.  The  DOE  and  Marathon 
disagree  in  several  respects  concerning 
the  proper  application  of  the  federal 
petroleum  price  and  allocation 
regulations  to  Marathon's  activities  with 
respect  to  the  matters  covered  by  this  • 
Consent  Order,  and  each  believes  that 
its  respective  legal  and  factual  positions 
on  the  matters  resolved  by  this  Consent 
Order  are  meritorious.  These  positions 
were  emphasized  in  the  intensive 
review  and  exchange  of  information 
conducted  during  the  negotiation 
process.  However,  in  order  to  avoid  the 
expense  of  protracted,  complex 
litigation  and  disruption  of  its  orderly 
business  functions,  Marathon  has 
agreed  to  enter  into  this  Consent  Order. 
"The  DOE  believes  this  Consent  Order 
constitutes  a  satisfactory  resolution  of 
the  matters  covered  herein  and  is  in  the 
public  interest. 

Terms  and  Conditions 

IV.  Remedial  Provisions 

401.  In  full  and  final  settlement  of  all 
matters  covered  by  this  Consent  Order 
and  in  lieu  of  all  other  remedies  which 
might  have  been  sought  by  the  DOE 
against  Marathon  for  such  matters  under 
10  CFR  205.1991  or  otherwise,  Marathon 
shall  pay  twenty  million  dollars 
($20,000,000),  plus  interest  accruing  at 
the  rate  specified  in  paragraph  404 
between  the  date  of  execution  by  DOE 
of  this  Consent  Order  and  the  date  of 
payment,  pursuant  to  paragraph  402,  to 
be  disbursed  as  provided  in  paragraph 
403. 

402.  Marathon  agrees  to  pay  twenty 
million  dollars  ($20,000,000)  plus  interest 
accrued  for  the  period  described  in 
paragraph  401.  to  DOE  within  thirty  (30) 
days  of  the  effective  date  of  this 
Consent  Order. 

403.  OSC  and  Marathon  agree  that 
OSC  will  petition  DOE's  Office  of 
Hearings  and  Appeals  (OHA)  to 
implement  special  refund  procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V 
to  distribute  the  amount  specified  in 
paragraph  402. 

404.  Interest  shall  be  deemed  to  be 
earned  from  the  date  of  execution  by 
DOE  of  this  Consent  Order  at  an  interest 
rate  reflecting  the  average  price  bid  at 
the  most  recent  auction  of  13-week  U.S. 
Treasury  Bills  preceding  said  date  of 
execution.  Thereafter,  the  interest 
deemed  to  be  earned  shall  be  revised  to 
reflect  the  average  price  bid  at  the 


auction  of  13-week  Treasury  Bills  next 
following  the  first  day  of  each  calendar 
quarter,  beginning  with  the  calendar 
quarter  next  following  said  date  of 
execution.  The  revised  interest  rate  will 
apply  on  the  first  day  after  the  relevant 
auction,  and  will  continue  to  apply  until 
and  including  the  day  of  the  next 
relevant  auction.  Upon  each  quarterly 
revision  of  the  interest  rate  or  upon 
payment  to  DOE.  the  interest  earned 
since  the  date  of  execution  of  this 
Consent  Order  by  DOE  in  the  case  of 
the  first  such  quarterly  revision  or  in  the 
case  of  payment  to  DOE  before  such 
quarterly  revision  or  since  the 
immediately  preceding  quarterly 
revision  in  all  other  cases  shall  be 
computed  and  added  to  the  balance  at 
the  end  of  the  computation  period.  The 
interest  for  the  computation  period  shall 
be  computed  at  a  rate  equal  to  the 
aiuiual  coupon  equivalent  for  the  13- 
week  U.S.  Treasury  Bill  auction  average 
bid  price  at  the  auction  governing  the 
interest  rate  for  the  computation  period 
times  a  fraction  the  numerator  of  which 
shall  be  the  number  of  calendar  days  in 
the  computation  period  and  the 
denominator  of  which  shall  be  365. 
Interest  shall  be  deemed  earned  as  of 
2:00  P.M.  Daylight  Savings  Time. 

V.  Issues  Resolved 

501.  All  pending  and  potential  civil 
and  administrative  claims,  whether  or 
not  known,  demands,  liabilities,  causes 
of  action  or  other  proceedings  by  the 
DOE  against  Marathon  regarding 
Marathon's  compliance  with  and 
obligations  under  the  federal  petroleum 
price  and  allocation  regulations  during 
the  period  covered  by  this  Consent 
Order,  whether  or  not  heretofore  raised 
by  an  issue  letter.  Notice  of  Probable 
Violation,  Notice  of  Proposed 
Disallowance.  Proposed  Remedial 
Order.  Proposed  Order  of  Disallowance. 
Remedial  Order,  action  in  court  or 
otherwise,  are  resolved  and 
extinguished  as  to  Marathon  by  this 
Consent  Order,  except  that  this  Consent 
Order  does  not  cover  or  affect: 

(a)  The  issues  or  claims  now  pending 
or  arising  out  of  the  subject  matter  now 
before  the  courts  in  Marathon  Oil 
Company  v.  FEA,  Civil  Action  No.  78- 
1357  (D.  Kan.),  consolidated  lalnRe  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  MDL  No.  378  (D. 
Kan.): 

(b)  The  issues  or  claims  pending  or 
arising  out  of  the  subject  matter  now 
before  the  courts  in  Exxon,  et  al.  v.  DOE 
and  341  Tract  Unit  of  the  Citronelle 
Field,  C.A.  No.  81-25.  et  al.  (D.  Del.),  and 
before  OHA  in  In  Re  Three  Forty  One 
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(341)  Tract  Unit  of  the  Citronelle  Field. 
OHA  Case  Nos.  BEN-0078,  et  al: 

(c)  The  issues  or  claims  pending  or 
arising  out  of  the  subject  matter  now 
before  the  courts  in  Marathon  Oil 
Company  v.  DOE.  Civil  Action  No.  81- 
634  (ND.  Ohio,  Western  Div.),  and  in 
Texaco  v.  DOE,  Civil  Action  No.  84-391 
(D.  Del.).  American  Petrofina  v.  DOE, 
Civil  Action  No.  84-410  (D.  Del.),  and 
Pennzoil  v.  DOE.  Civil  Action  No.  84- 
456  (D.  Del.). 

(d)  Marathon's  rights  in  all  regards 
concerning  claims  under  10  CFR  Part 
205,  Subpart  V,  or  its  claims  arising  from 
violations  or  settlements  of  alleged 
violations  of  the  federal  petroleum  price 
and  allocation  regulations  by  third 
parties,  including,  without  limitation, 
Marathon's  claim  for  a  refund  in  United 
States  v.  Exxon.  Civil  Action  No.  78- 
1035  (D.D.C.): 

(e)  The  issues  or  claims  pending  or 
arising  out  of  the  alleged  class  of 
purchaser  violation  in  OHA  Case  No. 
HRO-0024  concerning  Growmark,  Inc. 
(formerly  F.S.  Services,  Inc.). 

(f)  Any  obligation  or  right  to  sell 
entitlements  which  may  be  imposed  or 
made  available  to  Marathon  should  the 
entitlements  notice  of  Janiiary,  1981  be 
published  or  any  obligation  to  buy  or 
sell  entiUements  which  may  be  imposed 
on  Marathon  pursuant  to  the  operation 
of  10  CFR  211.69,  including  any 
adjustments  made  to  the  entitlements 
notice  for  January  1981  or  to  any  notice 
issued  pursuant  to  10  CFR  211.69  as  a 
result  of  the  granting  of  exception  relief 
by  the  Office  of  Hearings  and  Appeals; 

(g)  Any  entitlements  obligations  or 
reporting  requirements  which  may  be 
imposed  either  pursuant  to  future 
modification  of  the  requirements  of  the 
entiUements  program  (10  CFR  211.67  et 
seq.)  by  the  DOE  on  its  own  initiative,  or 
at  the  direction  of  a  final  judgment  of  a 
court  of  competent  jurisdiction. 

502.  (a)  Except  as  otherwise  provided 
herein,  compliance  by  Marathon  with 
this  Consent  Order  shall  be  deemed  by 
the  DOE  to  constitute  full  compliance 
for  administrative  and  civil  purposes 
with  all  federal  petroleum  price  and 
allocation  regulations  for  matters 
covered  by  this  Consent  Order.  In 
consideration  for  performance  as 
required  under  this  Consent  Order  by 
Marathon,  except  as  to  those  matters 
excluded  by  paragraph  501,  the  DOE 
hereby  releases  Marathon  completely 
and  for  all  purposes  from  all 
administrative  and  civil  judicial  claims, 
demands,  liabilities  or  causes  of  action, 
including  without  limitation  claims  for 
civil  penalties,  that  the  DOE  has 
asserted  or  may  otherwise  be  able  to 
assert  against  Marathon  before  or  after 
the  date  of  this  Consent  Order,  for 


alleged  violations  of  the  federal 
petroleum  price  and  allocation 
regulations,  with  respect  to  matters 
covered  by  this  Consent  Order.  The 
DOE  will  not  initiate  or  prosecute  any 
such  administrative  or  civil  matter 
against  Marathon  or  cause  or  refer  any 
such  matter  to  be  initiated  or 
prosecuted,  nor  will  the  DOE  or  its 
successors  directly  or  indirectly  aid  in 
the  initiation  of  any  such  administrative 
or  civil  matter  against  Marathon  or 
participate  voluntarily  in  the 
prosecution  of  such  actions.  The  DOE 
will  not  assert  voluntarily  in  any 
administrative  or  civil  judicial 
proceeding  that  Marathon  has  violated 
the  federal  petroleum  price  and 
allocation  regulations  with  respect  to 
the  matters  covered  by  this  Consent 
Order,  or  otherwise  take  action  with 
respect  to  Marathon  in  derogation  of 
this  Consent  Order. 

(b)  Nothing  contained  herein  shall 
preclude  the  DOE  from  defending  the 
validity  of  the  federal  petroleum  price 
and  allocation  regulations.  The  DOE 
also  reserves  the  right  to  initiate  and 
prosecute  enforcement  actions  against 
any  party  other  than  Marathon  for 
noncompliance  with  the  federal 
petroleum  price  and  allocation 
regulations,  including,  for  example,  suits 
against  operators  for  overcharges  for 
crude  oil  when  Marathon  is  a  working 
interest  or  royalty  interest  owner  in  such 
crude  oil  production.  However,  if 
Marathon  was  the  operator  of  a 
property  that  produced  crude  oil  for  all 
or  part  of  the  period  covered  by  this 
Consent  Order,  the  DOE  shall  not 
initiate  or  prosecute  any  enforcement 
action  against  any  party  for  non- 
compliance with  the  federal  petroleum 
price  and  allocation  regulations  during 
such  period  relative  to  such  property, 
except  to  the  extent  such  party  received 
its  interest  from  such  property  in  kind. 
Marathon  and  the  DOE  agree  that  the 
amount  paid  to  the  DOE  pursuant  to  this 
Consent  Order  is  not  attributable  to 
Marathon's  activities  as  a  working 
interest  or  royalty  interest  owner  on 
properties  on  which  it  is  not  the 
operator.  Furthermore,  Marathon  and 
the  DOE  agree  that  the  Consent  Order 
and  the  payments  hereunder  do  not 
resolve,  reduce  or  release  the  liability  of 
any  other  party  for  violations  on 
properties  of  which  (but  only  for  the 
times  diu-ing  which)  Marathon  is  or  was 
a  working  interest  or  royalty  interest 
owner  (and  not  the  operator  or  affect 
any  rights  or  obligations  between 
Marathon  and  such  working  interest  or 
royalty  interest  owners.  Except  for  the 
matters  excluded  by  this  paragraph  and 
paragraph  501,  the  DOE  agrees  that  this 
Consent  Order  settles  and  finally 


resolves  all  aspects  of  Marathon's 
liability  to  the  DOE  under  the  federal 
petroleum  price  and  allocation 
regulations  in  its  capacity  as  a  producer, 
including  but  not  limited  to  its  capacity 
as  an  operator  or  working  interest  or 
royalty  interest  owner  of  a  crude  oil 
producing  property. 

(c)  Nothing  contained  herein  may  be 
construed  as  a  bar,  an  estoppel,  or  a 
defense  against  any  criminal  action,  or 
against  any  civil  action  brought  by  any 
purchaser  or  covered  products  from 
Marathon,  or  against  any  civil  action 
brought  by  an  agency  of  the  United 
States  other  than  by  the  DOE  under  (i) 
Section  210  of  the  Economic 
Stabilization  Act  of  (ii)  any  statute  or 
regulations  other  than  the  federal 
petroleum  price  and  allocation 
regulations.  However,  the  DOE 
expressly  agrees  that  it  will  not  seek  or 
recommend  any  criminal  fines  or 
penalties  based  solely  on  the 
information  and  evidence  presently  in 
its  possession  for  the  matters  covered 
by  this  Consent  Order;  provided  that 
nothing  in  the  Consent  Order  precludes 
the  DOE  from  exercising  its  obligations 
under  law  with  regard  to  forwarding 
information  of  possible  criminal 
violations  of  law  to  the  appropriate 
authorities.  Finally,  except  as  herein 
specifically  provided,  this  Consent 
Order  does  not  affect  or  prejudice  any 
private  action  brought  by  a  third  party 
against  Marathon,  or  by  Marathon 
against  any  third  parties,  including  an 
action  for  contribution;  nor  may  this 
Consent  Order  be  used  to  establish, 
enlarge,  or  abridge  the  rights  of  third 
parties  seeking  contribution  from 
Marathon,  or  the  rights  of  Marathon  to 
seek  contribution  from  third  parties. 
Nothing  herein  shall  preclude  Marathon 
from  asserting  any  legal  or  factual 
position  or  argument  in  any  action 
brought  against  Marathon  by  any  third 
party  under  section  210  of  the  Economic 
Stabilization  Act,  the  federal  petroleum 
price  and  allocation  regulations  or  any 
other  statute,  rule,  regulation  or  order. 

(d)  Marathon  expressly  agrees  that  in 
consideration  for  the  DOE's 
performance  under  the  Consent  Order, 
Marathon  releases  the  DOE  completely 
and  for  all  purposes  from  all 
administrative  and  civil  judicial  claims, 
liabilities  or  causes  of  action  that 
Marathon  has  asserted  or  may 
otherwise  be  able  to  assert  against  the 
DOE  under  the  federal  petroleum  price 
and  allocation  regulations,  except  for 
matters  specifically  excluded  from  this 
Consent  Order. 

503.  Marathon  and  the  DOE  agree  to 
stipulate  to  the  dismissal  with  prejudice 
of  Marathon  Petroleum  Company  v. 
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FEA.  et  al..  Civil  Action  No.  CA74-316 
(N.D.  Ohio.  Western  Div.).  Within  fifteen 
(15)  days  after  the  effective  date  of  this 
Consent  Order,  Marathon  will  execute 
and  deliver  to  the  DOE  a  stipulation  in 
the  form  attached  hereto  as  Exhibit  A. 

504.  Marathon  and  the  DOE  agree  to 
stipulate  to  the  dismissal  with  prejudice 
of  Marathon  as  a  plaintiff  in  Mobil  Oil 
Corporations,  et  al.  v.  DOE,  et  al..  Civil 
Action  No.  79-CV-ll  (N.D.N. Y.).  Within 
fifteen  (15)  days  after  the  effective  date 
of  this  Consent  Order.  Marathon  will 
execute  and  deliver  to  the  DOE  a 
stipulation  in  the  form  attached  hereto 
as  Exhibit  B. 

505.  Within  thirty  (30)  days  after  the 
effective  date  of  this  Consent  Order,  the 
DOE  and  Marathon  will  file  or  cause  to 
be  filed  appropriate  pleadings  to  dismiss 
with  prejudice  all  proceedings  against 
Marathon  or  commenced  by  Marathon 
covered  by  this  Consent  Order  then 
pending  before  the  DOE's  OHA  or  on 
appeal  from  OHA  to  the  Federal  Energy 
Regulatory  Commission,  except  as 
follows: 

(a)  In  Case  No.  DRO-0195.  with 
respect  to  the  following  properties  and 
the  issues  excluded  by  paragraph  501(a), 
supra,  the  Proposed  Remedial  Order  will 
be  dismissed  without  prejudice:  Grass 
Creek  Frontier  Unit,  and  Haynesville 
Pettit  Lime  Unit;  and 

(b)  In  Case  No.  tiRO-0024.  with 
respect  to  the  issues  excluded  by 
paragraph  501(e),  the  Proposed 
Remedial  Order  will  not  be  dismissed 
and  this  Consent  Order  shall  not  affect 
the  position  of  either  party  or  constitute 
a  waiver  of  any  defense  or  position  with 
respect  to  such  issues. 

506.  Execution  of  this  Consent  Order 
constitutes  neither  an  admission  by 
Marathon  nor  a  finding  by  the  DOE  of 
any  violation  by  Marathon  of  any 
statute  or  regulation.  The  DOE  has 
determined  that  it  is  not  appropriate  to 
seek  to  impose  civil  penalties  for  the 
matters  covered  by  this  Consent  Order, 
and  the  DOE  expressly  agrees  that  it 
will  not  seek  any  such  civil  penalties. 
None  of  the  payments  or  expenditures 
made  by  Marathon  pursuant  to  this 
Consent  Order  are  to  be  considered  for 
any  purpose  as  penalties,  fines,  or 
forfeitures  or  as  settlement  of  any 
potential  liability  for  penalties,  fines  or 
forfeitures.  Payments  made  by 
Marathon  pursuant  to  this  Consent 
Order  are  attributable  only  to  the 
matters  resolved  by  this  Consent  Order 
which  do  not  include  any  willful 
violation  of  federal  petroleum  price  and 
allocation  regulations. 

507.  Notwithstanding  any  other 
provision  herein,  with  respect  to  the 
matters  covered  by  this  Consent  Order, 
the  DOE  reserves  the  right  to  initiate  an 


enforcement  proceeding  or  to  seek 
appropriate  penalties  for  any  newly 
discovered  regulatory  violations 
committed  by  Marathon,  but  only  if 
Marathon  has  concealed  facts  relating 
to  such  violations.  The  DOE  and 
Marathon  also  reserve  the  right  to  seek 
appropriate  judicial  remedies,  other  than 
full  rescission  of  this  Consent  Order,  for 
any  misrepresentation  of  fact  material  to 
this  Consent  Order  during  the  course  of 
the  audit  or  the  negotiations  that 
preceded  this  Consent  Order, 

Reporting,  Recordkeeping 

VI.  Requirements  and  Confidentiality 

601.  Marathon  shall  maintain  such 
records  as  are  necessary  to  demonstrate 
compliance  with  the  terms  of  this 
Consent  Order.  To  assist  DOE  in  the 
distribution  of  the  monies  paid  pursuant 
to  paragraph  402.  Marathon  shall  also 
maintain  sales  volume  data  and 
customers'  names  and  addresses 
regarding  its  initial  sales  of  crude  oil 
and  refined  petroleum  products  for  the 
transactions  covered  by  this  Consent 
Order  until  six  months  after  the  date  of 
completion  of  payment  to  DOE  of  the 
amount  set  forth  in  paragraph  402. 
unless  DOE  notifies  Marathon  in  writing 
that  this  period  is  extended,  in  which 
case  Marathon  shall  maintain  such 
information  until  the  end  of  the 
extension.  If  requested.  Marathon  shall 
make  such  information  available  to 
DOE.  Except  as  otherwise  provided  in 
this  paragraph,  upon  completion  of 
payment  to  DOE  of  the  amount  set  forth 
in  paragraph  402  of  this  Consent  Order. 
Marathon  is  relieved  of  its  obligation  to 
comply  with  the  recordkeeping 
requirements  of  the  federal  petroleum 
price  and  allocation  regulations  relating 
to  the  matters  settled  by  this  Consent 
Order,  and  Marathon  will  not  be  subject 
to  any  report  orders,  subpoenas,  or  other 
administrative  discovery  by  DOE 
relating  to  Marathon's  compliance  with 
the  federal  petroleum  price  and 
allocation  regulations  relating  to  the 
matters  settled  by  this  Consent  Order 
for  the  period  covered  by  this  Consent 
Order  provided,  however,  that 
Marathon  will  not  invoke  this  Consent 
Order  as  a  defense  to  report  orders, 
subpoenas  and  other  administrative 
discovery  it  may  receive  regarding  other 
firms  subject  to  DOE's  information 
gathering  and  reporting  authority. 

602.  The  DOE  will  treat  the  sensitive 
commercial  and  financial  information 
provided  by  Marathon  pursuant  to 
negotiations  which  were  conducted  with 
respect  to  the  settlement  agreed  to  in 
this  Consent  Order  or  obtained  by  DOE 
in  its  audit  of  Marathon  and  related  to 
matters  covered  by  this  Consent  Order. 


as  confidential  and  proprietary  and  will 
not  disclose  such  information  un|^ss 
required  to  do  so  by  law.  including  a 
request  by  a  duly  authorized  committee 
or  subcommittee  of  Congress.  If  a 
request  or  demand  for  release  of  any 
such  information  is  made  pursuant  to 
law,  the  DOE  will  claim  any  pri\nlege  or 
exemption  reasonably  available  to  iL 
The  DOE  will  provide  Marathon  with 
ten  (10)  days  actual  notice,  if  possible,  of 
'any  pending  disclosure  of  such 
information,  unless  prohibited  or 
precluded  from  doing  so  by  law  or 
request  of  Congress.  The  DOE  will 
retain  the  audit  information  which  it  has 
acquired  during  its  review  of  Marathon's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  in 
accordance  with  the  DOE's  established 
records  retention  procedures. 
Notwithstanding  the  otherwise 
-  confidential  treatment  afforded  such 
information  by  the  terms  of  this  Consent 
Order,  the  DOE  will  make  such 
information  available  to  the  Department 
of  Justice  ('"DOJ")  in  response  to  a 
request  pursuant  to  the  DOJ's  statutory 
authority  by  a  duly  authorized 
representative  of  the  DOJ.  If  requested 
by  the  DOJ.  the  DOE  shall  not  disclose 
that  such  a  request  has  been  made. 
Nothing  in  this  paragraph  shall  be 
deemed  to  waive  or  prejudice  any  right 
Marathon  may  have  independent  of  this 
Consent  Order  regarding  the  disclosure 
of  sensitive  commercial  and  financial 
information. 

VII.  Contractual  Undertaking 

701.  It  is  the  understanding  and 
express  intention  of  Marathon  and  the 
DOE  that  this  Consent  Order  constitutes 
a  legally  enforceable  contractual 
undertaking  that  is  binding  on  the 
parties  and  their  successors  and  assigns. 
Notwithstanding  any  other  provision 
herein,  Marathon  (and  its  successors 
and  assigns)  and  the  DOE  each  reserves 
the  right  to  institute  a  civil  action  in  an 
appropriate  United  States  district  court 
if  necessary,  to  secure  enforcement  of 
the  terms  of  this  Consent  Order,  and  the 
DOE  also  reserves  the  right  to  seek 
appropriate  penalties  and  interest  for 
any  failure  to  comply  with  the  terms  of 
this  Consent  Order.  Consistent  wth  itc 
Departmental  policy,  the  DOE  will 
undertake  the  defense  of  the  Consent 
Order  as  finalized,  in  response  to  any 
litigation  challenging  the  Consent 
Order's  validity  in  which  the  DOE  is 
named  a  party.  Marathon  agrees  to 
cooperate  with  the  DOE  in  the  defense 
of  any  such  challenge. 
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VIII.  Final  Order 

801.  Upon  becoming  effective,  this 
Consent  Order  shall  be  a  Hnal  order  of 
DOE  having  the  same  force  and  effect  as 
a  remedial  order  issued  pursuant  to 
section  503  of  the  DOE  Act.  42  U.S.C. 
7139,  and  10  CFR  205.199B.  Marathon 
hereby  waives  its  right  to  administrative 
or  judicial  review  of  this  Order. 

IX.  Effective  Date 

901.  This  Consent  Order  shall  become 
effective  as  a  fmal  order  of  the  DOE 
upon  notice  to  that  effect  being 
published  in  the  Federal  Register.  Prior 
to  that  date,  the  DOE  will  publish  notice 
in  the  Federal  Register  that  its  proposes 
to  make  this  Consent  Order  Hnal  and,  in 
that  notice,  will  provide  not  less  than 
thirty  (30)  days  for  members  of  the 
public  to  submit  written  comments  to 
DOE  and  to  appear  at  a  public  hearing 
conducted  by  ERA.  The  DOE  will 
consider  all  written  comments  and  the 
statements  made  at  the  hearing  to 
determine  whether  to  adopt  the  Consent 
Order  as  a  final  order,  to  withdraw 
agreement  to  the  Consent  Order  or  to 
attempt  to  renegotiate  the  terms  of  the 
Consent  Order. 

902.  Until  the  effective  date,  the  DOE 
reserves  the  right  to  withdraw  consent 
to  this  Consent  Order  by  written  notice 
to  Marathon,  in  which  event  this 
Consent  Order  shall  be  null  and  void.  If 
this  Consent  Order  is  not  made  effective 
on  or  before  the  one  hundred  twentieth 
(120th)  day  following  execution  by 
Marathon,  Marathon  reserves  the  right, 
at  any  time  thereafter  until  the  effective 
date,  to  withdraw  its  agreement  to  this 
Consent  Order  by  written  notice  to  the 
DOE  in  which  event  this  Consent  Order 
shall  be  null  and  void. 

I.  the  undersigned,  a  duly  authorized 
representative  of  Marathon,  hereby  agree  to 
and  accept  on  behalf  of  Marathon  the 
foregoing  Consent  Order. 
G.N.  Nicholson, 
Marathon  Petroleum  Company. 

Dated:  July  24. 1985. 

1,  the  undersigned,  a  duly  authorized 
representative  of  DOE,  hereby  agree  to  and 
accept  on  behalf  of  the  DOE  the  foregoing 
consent  Order. 
Milton  C.  Lorenz, 
Special  Counsel,  Department  of  Energy. 

Dated:  June  6. 1985. 

Exhibit  A  In  the  United  States  District 
Court  for  the  Northern  District  of  Ohio 

(Civil  Action  No.  74-316) 

Marathon  Petroleum  Company 
Plaintiff,  v.  Federal  Energy 
Administration,  et  al..  Defendants. 


Stipulation  of  Dismissal 

Plaintiff,  Marathon  Petroleum 
Company  ("Marathon")  and  the 
defendants,  the  Department  of  Energy, 
et  al.  ("DOE"),  the  successor  agency  to 
the  Federal  Energy  Administration, 
hereby  stipulate  as  follows: 

1.  Marathon  and  DOE  have  entered 
into  a  Consent  Order,  a  true  copy  of 
which  is  attached  hereto  as  Exhibit  A. 

2.  The  Consent  Order  has  now 
become  final  and  effective  pursuant  to 
law. 

3.  Pursuant  to  the  terms  of  the 
Consent  Order  and  Rule  41(a)(l)(ii)  of 
the  Federal  Rules  of  Civil  Procedure, 
Marathon  and  DOE  hereby  stipulate 
that  the  instant  action  be  dismissed  with 
prejudice,  each  party  to  bear  its  own 
costs. 

Marathon  Petroleum  Company 
By: 

Attorneys  for  Plaintiffs. 
United  States  Department  of  Energy 
By: 


Dennis  G.  Under, 

Director,  Federal  Programs  Branch. 

Department  of  Justice,  Washington,  D.C. 

20530. 

Attorneys  for  Defendants. 
This day  of .  1985,  the 


By: 


foregoing  Stipulation  is  approved,  and 
It  is  so  ordered. 

United  States  District  fudge. 

Exhibit  B  In  the  United  States  District 
Court  for  the  Northern  District  of  New 
York 

(Civil  Action  No.  7&-CV-11J 

Mobil  Oil  Corporation,  et  al..  Plaintiff, 
v.  Department  of  Energy,  et  al.. 
Defendants. 

Stipulation  of  Dismissal 

Plaintiff.  Marathon  Petroleum 
Company  ("Marathon")  and  the 
defendants,  the  Department  of  Energy, 
et  al.  ("DOE"),  hereby  stipulate  as 
follows: 

1.  Marathon  and  DOE  have  entered 
into  a  Consent  Order,  a  true  copy  of 
which  is  attached  hereto  as  Exhibit  A. 

2.  The  Consent  Order  has  now 
become  final  and  effective  pursuant  to 
law. 

3.  Pursuant  to  the  terms  of  the 
Consent  Order  and  Rule  41(a)(l)(ii)  of 
the  Federal  Rules  of  Civil  Procedure, 
Marathon  and  DOE  hereby  stipulate 
that,  as  between  Marathon  and  DOE     • 
only,  the  instant  action  be  dismissed 
with  prejudice,  each  party  to  bear  its 
own  costs. 

Marathon  Petroleum  Company 


Attorneys  for  Plaintiffs. 
United  States  Department  of  Energy 
By: 


Dennis  G.  Linder, 

Director,  Federal  Programs  Branch, 
Department  of  Justice,  Washington,  D.C. 
20530. 


Attorneys  for  Defendants. 
This day  of 


-,  1965,  the 


foregoing  Stipulation  is  approved,  and 
It  is  so  ordered. 

United  States  District  Judge. 

(FR  Doc.  85-20583  Filed  8-27-85;  8:45  am) 

BILUNO  COOC  e45<M>1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOP-66122;  FRL-2887-7] 

Certain  Pesticide  Products;  Intent  To 
Cancel  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SliMMARY:  This  notice  lists  the  names  of 
firms  requesting  voluntary  cancellation 
of  registration  of  their  pesticide  products 
in  compliance  with  section  6(a)(1)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended. 

EFFECTIVE  DATE:  September  27. 1985. 

ADDRESS:  By  mail,  submit  comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460. 

In  person,  bring  comments  to:  Rm.  236. 
CM#2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "ConHdential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
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p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Lela  Sykes,  Registration 
Division  (TS-767C).  Office  of  Pesticide 


Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number: 
RM.  718C.  CM«2. 1921  Jefferson  Davis 


Highway.  Arlington.  VA,  (703-557- 
2126). 
SUPPLEMENT ARV  INFOWMATKMC  EPA  has 

been  advised  by  the  following  firm*  of 
their  intent  to  voluntarily  cancel 
registration  of  their  pesticide  products. 


Registration 
No 


Product  name 


— 


24t-66 

24t-102 
241-141 
241-166 
841-167 
241-196 
241-197 
241-209 
241-223 
241-226 
241-227 
241-226 
241-255 
241-256 
241-263 
270-tOa 

279-153 

279-423 

279-505 

279-617 

279-1257 

279-1266 

279-1344 

279-1382 

J79-1394 

279-1405 

279-1437 

279-2021 

279-2095 

279-2109 

279-2299 

279-2544 

279-2574 

279-2700 

279-2722 

279-2658 

279-2675 

279-2946 

352-291 

352-306 
352-423 
359-360 

359-536 
400-214 

400-227 
400-256 
400-264 
400-265 
400-266 
400-272 
400-276 
400-279 
400-293 
464-368 
464-396 
464-447 
464-450 
464-483 
464-489 
464-501 
464-521 
464-553 
464-575 
476-814 

476-2017 
539-65 

539-76 

539-97 

539-236 

539-259 

539-283 

655-71 

655-83 
655-88 
655-282 


Thimef  LC-8  Systemic  Insecticide. 


Thimef  600  Syslefmc  InsecticKJe _. 

Thimef  LC-87  Systemic  insecticide 

5-10-5  Fertilizer  Thimef  Soil  and  Sy«temic  liyocticide 

5-10-5  Fertilizer  and  Thimef  Sal  and  Systemic  Insecticide 

Fertilizer  and  Thimef  Soil  and  Systemic  Insecticide  (Phorate  20%).. 

Fertilizer  and  Thimef  Soil  and  Insecticide  Corn 

Thimef  Liquid  Concentrate  Systemc  Inaacticida _ _ 

Bnlhin'  6E ._, 

18-46-0  Fertilizer  and  Thimef  Soil  and  Systemic  Insecticide 

0-46-0  Fertilizer  and  Thimef  Soil  and  Systemic  Imeclicide 

11-48-0  Fertilize  and  ThmeT  Soil  and  SyMemc  Insecticide 

Nem-A-Tak  2L  Nematicide 

Thimef  15-G  Rice  Insectioda „ _ 

IXem-A'Tak  4L  Nematiode  In 
Niagara  Ground  Bluestone.. 


Niagara  New  Cucjrtjit  Dust 

Copper  Compound  No  53 

Niagara  Powdered  Bluestorw 

Thtodan  Pyrerx>ne  Fly  Spray 

Niagara  Thiodan  4  Oust  Insecticide.. 

Copper  Zinc  Oust 

Niagara  Thiodan  3  Oust 

Thiodan  50  Base  . 

Tnlhion  4  0  Miscibla _ 

Thiodan  3  Dust _ 

Trithion  Sulfur  3-50  Ouat 

Sultur  50  OX  Dust 

Thiram  75  MP 

Niagara  Thiodan  3  Granular 

Thiodan  5  Oust 

Niagara  Penta  Concentrate  40 

Methyl  Para(h«>n  15  Thiodan  25  WP 

Thiodan  MisciMa  «nth  Pyranone  Inaeclicide.. 

Copper  6  Lime  Dujt 

New  Prune  Tobacco  Spray 

i  Furadan  75  Weltable  Powder 

Copper  Zmc  Sulfate 

Maruate  D  Fungoda „ 


Manzate  T  Maneb  Fungidile _.. 

Manzaie  Flowable  Fungicide  with  Zinc.. 
ChipCal  Granular 


Chipman  Meta-A-Pellet.. 
De  Pester  Tedion  E-1.... 


Melhoxychlor  Dust  #5 

Du-Nema  G-15 

Oe  Pester  Tedion  3%  0u8t....„ 

De  Pester  Tedion  Sultur  4-25 

De  Pester  Guthion- Sultur  3-30 

De  Pester  Tedon-Ditwom-SoBur  2-4-20 

De  Pester  Guthion  3  Dust 

Baclur  Dust  Insecticide 

De  Pester  Tedion  W-50  A  Weltable  Powder.. 

Dursoan  M  Insecticide 

Dursban  IG 

Lorstjan  2E 

Dursban  24E  Insecticide  Concentrate 

Dow  Simazine  SOW  Herbicide 

Chioropyntos  SOP  Insecticide  Concentrate 

Dow  Lorsban  25-SL  Wettable  Powder 

Chioropyntos  Special  Mixture  #1 

FA-5  Insecticide _ 

Durstian  5G  

Pyrenone  1  27-13  Bin  Spr^r— 


Tedion  4  Flowable 

Sears  Insect  Dust  Containing  Rotenone.. 


Sears  Fruit  Spray 

Sears  50V  Malathion  Spray 

Sears  Lawn  Renovator  and  Grass  and  Weed  Killer 

Sears  Pre-emerge  Crabgrass  KiNer  and  Fertilizer  10-6-4.. 

Garden  Dust  Insecticide.  Fungicide 

Prenlox'  5%  Emulsifiat)ie  Cor>centrate 


Prentox'  Malathion  90 

Prentox'  Pyrethrum- Sodium  Ruoride  Powder.. 
Prentox'  10%  Pyrethrum  Extract -... 


Registrant 


Amehcan  Cyanamd  Co . 
NJ  08540 

.do 

.do 


Agricultural  Research  Ctr..  PC  Box  400,  ftwclon. 


No*  17.  1961 


...do.. 
..jdo.. 
..4to.. 


..jto.. 
...do.. 

..J&O.. 

.■.do.. 


..XJO.. 

..Jdo.. 

...do.. 
...do.. 


FMC  Corporatoa  Agricultural  Chemical  Ov..  2000  MaiM  St. 
PA  19103. 

do _ _ „_ 

.do !.1!.!1~1J___Z_ 

.do.......— .»...._........ 


..xto.. 


..do» 


..do.. 


..do- 


.Jto.. 


.Jdo.. 
..jdo- 


.4ld.. 


..do.. 


..JlO.. 


..do.. 


..do.. 


.._do.. 


..Jo.. 

...do.. 


..do.. 


j&o - 

E.I.  Oupont  de  Nemours  and  Co .  Agriculkral  Chamcatt  DepaiVnant  MMi- 
er's  Mid  BuMng.  Bwley  MM  Plaza.  Wilmnglon.  OE  19688 

do - - 

do 

Rhon»4>oulenc  Inc.  AghcuMnl  Oiv..  P.O.  Boi  12S.  MonmouOi  Junciion.  NJ 
06852. 

do „ 

Uniroyal  Chemical.  Divieion  of  Uniroyal.  Inc.  74  Amily  Road,  BaOiany.  CT 

06525. 
do 


..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do. 


Dow  Oiemical  Co.,  P.O.  Box  1 706.  Midtand.  Ml  48640- 
do _ — _ 


..do.. 
..do.. 


..do.. 
..do.. 

..do.. 
..do.. 
..do.. 
..do.. 


Staulfer  Chemical  Co.,  Labeling  and 
Richmond,  CA  94804. 

do 


Re|)ia>1ioii  Oept.  1200  S.  47n  SL. 


Sears,  RoebucK  and  Co.,  Sears  Tower. 

60654 
do _ -. 


Oept  766-68m  Floor,  Chicago.  IL 


..do.. 


...do.. 


Prentiss  Drug  and  Chemical  Co., 
NY  11TO1. 

do 

.do 


Inc .  CB  2000.  21  Vernon  St,  Roral  Padi. 


..ido.. 


JiawB.  1964 
Dec  22  1966 
Sepl  23  toat. 
Oct  5.  1966. 
Mar  1. 198t. 
Apr   1.  1988. 
No*   13.  1*87 
No*  24,  1972. 
May  19.  1972. 

Oa 

Do. 
Saot2ll  t«1 
Mar  15.  18*1. 
Sepl  28.  1881. 
Jan.  3.  1967. 


Apr  1^  1»«a. 
Mar  17.  19«8l 
May  26.  lOSa 
Oac  14.  1961. 
M»  3,19Sa 
Apr.  2.1958. 
A1194,  19S8. 
Mar  2.19m. 

ite  3a  i9sa 

Apr  21.  19Sa. 
June  18.  10S8. 
Feb  27,  19S3. 
Jan.  27.  1964. 
Mar  12.  19««. 
Oct  1.1986. 
May  4.  1887. 
July  7.  1967. 
No*  26.  19M. 
Ji«ia4,  1988. 
Jwia8,  1971. 
Mar  7,  1871 
July  17.  1974. 
Ji^S.  1888. 


Mr  6  1964 
Sept  2^  1982. 
Jan  IS.  19Sa 

Fat).  17,  1964. 
Mar  29.  198X 

May  24.  igasL 
Mar  18.  1968. 
May  17.  1968. 

M^ztiaat. 
MwaiLisaa. 

Ji«y30.  1988. 
Sapt  16,  19a& 
Nov  4.  19G8 
Nov   10.  1970. 
May  19.  1980. 
JiV<e29.  1971. 
Oct  4,  1974. 
Oct  25.  1974 
Jon.  11.  1974. 
Mar   13.  1974 
June  20.  1975. 
Ji^  2.  1975. 
Dec  ia  1979 
Mar   18.  1982 
May  7,  1956. 


Feb  23.  1955 

Feb  21.  1950. 
Feb  3.  1955 
Apr  24.  1968 

Sepl  20.  i9ea 

Apr  22.  1974. 
Aug.  17,  1954. 

May  18,  1966. 
Au9  18.  19S6. 
Mo*  27.  1980 
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Regstration 
No. 


656-288 
655-293 
655-367 
655-369 
655-375 
655-389 
655-448 
655-478 
118^-12 
1471-31 
1471-34 
1471-42 
1471-43 
1471-47 
1471-48 
1471-51 
1471-54 
1471-76 
1471-91 

3635-77 

3635-129 

3640-73 

3743-180 

4822-50 

4823-14 

5535-13 

5635-35 

5535-49 

5535-60 

5535-78 

5535-79 

5535-93 

5535-95 

577»-23 

6294-4 

6294-14 

6294-20 

6735-141 

6735-143 

6735-165 

6735-208 

6993-34 

6993-38 

7173-104 

8220-1 

8220-12 

8660-1 
10185-4 
13344-2 
32259-4 
41648-1 


Product  name 


Warfarin  Concentrate  Rax  Ponwler  w/Maialtvon  . 

Permacide  Concentrate  DFS. 

Pyrofiyl  Crop  S(iray 

Meinoxychkx  50W 

Intermediato  DC-lOO __ 

Gravi  Protectant  Concsnirale _ 

Intermedale  ConcennM  PYB-100 

MCPPTach _. 


Prentox" 
Prentox' 
Prentox' 
Prentox' 
Prentox  ■ 
Prentox' 
Prentox" 
Prenlox' 

Conrel  Ryte  Spray „. 

GreentwW  Rose  and  Plower  Spray.... 

Dynwl  SOW 

Green«eM  Octiondra  Weed  Comral.. 

DytTiid5G 

OynndSOW 


Greenf«(d  Rose  and  Ornamental  Disease  Conlrol .. 

Elanco  Dymid  D  Liqud  DapersKXi 

Tutane  Cartxinated 

Dip»»nam(d  Technical  98% _ 

Fruoote -.. 


Bingman  s  C«dnn  Livestock  Spray  Emulsif>able  Concentrate 

Oxtord  Bacto-pnene  Mospnai  Dismlectarn _. 

Opher>e  15  

Oiazir<cn  Ant  and  Roacti  Residual  Bomb — „ __ 

Royal  BrarxJ  50'Ni  Sovw  Dust  Base „ 

Johnsons  New  Formula  Crew „ 

Neico  Pvie  Odor  Dismlectani-Deodorant  Cleanaar 

Gro-Wefl  Flower  and  Rose  Spray _ 

Gro-Wefl  Pre-Veni  _ 

Gro-Well  Ren-O-Vale  „_ ...; 

Gro-Well  Ren-O-Vale  (Dry) „ _,.„..^ 

Gro-Aell  Pre-Verrt  Pre-Emergent  Crabgrass  Control  with  Fanilizer.. 

Gro-Well  Hodie  and  Garden  Soray 

GfO-Well  Aasp  and  Hornet  Spray 

Gro-Well  Palo  Fogger  _ 

Super  Chinch  Trtfuon  Dusl 

Comet  Insecticide  Spray  AA-1 „„ 

Cattle  Spray _ 

Comocide  999  Insect  Spray 

Tide  Special  Pest  Mix  Household  insecticide  Spray . 

Tioe  Tnihion  4E _ „ 

Tmtiion  3  Dust _ _. _ 

Tide  Big    0" I _ 

GermaiRs  Ocliondra  and  Ornamental  Weed  Conlrol _ 

Germains  Rose  aixl  Flower  Oust _ 

Chempar's  TncNorlon  80%  SoUde  Powder „ _. 

Pemco  Aigo _ _ ..„ „ 


Lambert-Kay  On  Bnte _ 

Sta-Green  Pre-Emergsnce  Crabgrass  KMar.. 

Dales  Hog  and  Cattle  0* _ 

Crabgrass  Prevanier  Plus 

Woodlast  Clear  Wood  PreservaUva 

Smith  Algaecide 


Regstrant 


..ito.. 
...do., 
.-do.. 


-do.. 


-....do.. 
do.. 


..do.. 


Corval  Oiviiion.  Ek  Uly  and  Co.,  PC  Box  618.  IndianwoKs.  IN  46206 . 
Elanco  Products  Diwsion.  740  &  Alabama  St..  Indianapolis.  IN  46285... 

do 


..do.. 


...do.. 


...do.. 
...do.. 
...do.. 
...do.. 
...do 


Bmgman  Latw.  Inc  .  PO.  Box  88.  Sarahsville.  OH  43779 

Oxford  Chemicals.  Inc .  PO  Box  80202,  Atlanta.  GA  30366.. 
do 


Slaams  Chemical  Corp..  4200  Sycamore  Ave.,  Madison,  Wl  53704 

Souttiem  Agiicultural  Chemicals.  Inc  .  PO  Box  527.  King  StreeL  SC  29556.. 

S.  C  Jotwison  and  Son,  Inc.,  Racine,  Wl  53401 

Maintenance  Supply  Sennce.  P.O.  Box  498,  HunlersvUte.  NC  28078 

J  and  L  Adikes,  Inc  .  182-12  93rd  Ave.,  Jamaica,  ^IV  11423 

do „.... 


..do.. 
..do.. 
..do.. 


..do.. 


do 

do 

Gro  Chemical  Co., 
Comet  Mtg  Corp., 
do 


3530  NW  31st  St,  Miami.  FL  33142 

1381  Dalon  Road,  NE.  Atlanta,  GA  3O306.. 


..do. 


Tide  Products,  inc.,  P  O  Box  1020,  800  N.  Closnar  St.  Edinburg.  TX  78539.. 

.do „ „ _ 


.-.xlo 

do 

Germains,  Inc., 
do 


4820  East  SOtti  St,  Los  Angeles,  CA  90058.. 


NJ 


Chempar  Products.  Division  of  Lipha  Chemicals,  Inc.,  660  Madison  Ave.,  I 

¥or1(.  NY  10021. 
Lambert  Kay,  Division  of  Carter-Wa'lace,  Inc.  P.O.  Box  418,  Cranbury, 

08512. 
AtO _ 

Sta-Green  Ptant  Food  Co.,  Sytacauga.  AL  35150 _ 

Oale't  Machine  Co  ,  Inc.,  225  W  Grant  St.  Thomtown.  IN  48071". 

Twget  Stores,  Inc.,  777  Nicoilel  Mall,  Minneapolis,  MN  55402 „ 

Hoboken  Paints,  40  Industnal  Road,  Lodi.  NJ  07644 

Smith  Engineering,  Inc..  125  Columbia  Court  Jonathon  Industrial  Ctr.,  Chaaka, 
MN  55318. 


Date  ragstered 


Ott  26.  1966 
Apr.  13,  1967 
Jan.  14,  1970 
Fab.  2,  1970. 
July  13,  1970. 
Fab.  25.  1971. 
July  31,  1972. 
Apr   17.  1973. 
Dec  17,  1965 
Oct.  18,  1962 
Dec.  20,  1962. 
May  31.  1968. 
July  23.  1964. 
Nov   18,  1964. 
Dec.  10.  1964. 
Mar  24.  1965 
Sept  20,  1965 
Mar  29,  1972 
Nov.  2,  1972. 
July  27.  1967. 
Dec.  19.  1963. 
June  19,  1972 
May  28,  1974. 
Jan.  17.  1967. 
Apr  28,  1964, 
Aug.  11.  1971. 
Nov  22,  1957. 
Feb  1,  1961. 
Mar  13,  1964 
Jan.  27,  1967 
Apr.  19,  1971 
Mar   7,  1973. 
July  5,  1974. 
Jan.  24,  1973 
Jan.  17.  1968. 
Feb  18.  1959 
July  29,  1966. 
July  18,  1966 
July  9.  1968 
Aug  5,  1968. 
Apr.  12,  1971. 
Jan.  6,  1975. 
Nov   17.  1960. 
Mays,  1971. 
Sept  13,  1972 

Feb.  17,  1971. 

July  7,  1971. 
Oct  8,  1964. 
Jan.  30,  1973. 
Fab.  10,  1975. 
Mar.  19,  1982. 
May  21,  1981. 


The  Agency  has  agreed  that  each 
cancellation  shall  be  effective 
(September  27, 1985.  Unless  within  this 
time  the  registrant,  or  other  interested 
person  with  the  concurrence  of  the 
registrant,  requests  that  the  registration 
be  continued  in  effect.  The  registrants 
were  notified  by  certified  mail  of  this 
action. 

The  Agency  has  determined  that  the 
sale  and  distribution  of  these  products 
produced  on  or  before  the  effective  date 
of  cancellation  may  legally  continue 
until  the  supply  is  exhausted,  or  for  one 
year  from  the  effective  date  of 
cancellation.  Other  persons  may 
continue  to  sell  and  distribute  these 
products  until  the  supply  is  exhausted. 
Continued  sale  and  use  of  such  existing 
stocks  has  been  determined  to  be  in 
accordance  with  the  provisions  of 
FIFRA  and  must  be  consistent  with  the 
label  and  labeling  approved  by  EPA. 


Production  of  these  products  after  the 
effective  date  of  cancellation  is 
prohibited  and  would  be  a  violation  of 
FIFRA. 

Requests  that  the  riegistration  of  these 
products  be  continued  may  be  submitted 
in  triplicate  to  the  Registration  Support 
and  Emergency  Response  Branch. 
Registration  Division  (TS-767C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460. 

Comments  may  be  filed  regarding  this 
notice.  Written  comments  should  bear  a 
notation  indicating  the  document  control 
number  "[OPP-66122]"  and  the  specific 
registration  number.  Any  comments 
nied  regarding  this  notice  will  be 
available  for  public  inspection  in  Rm. 
236,  CM*2,  at  the  above  address  from 
8:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C.  136d. 


Dated:  August  15, 1985. 
Steve  Schatzow, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  85-20307  Filed  8-27-85;  8:45  am) 

WLUNQ  COOE  6580-60-«l 

[OPP-40006B;  FRL-2887-8] 

Intent  To  Approve  Revised 
Department  of  Defense  Plan  for 
Certification  of  Pesticide  Applicators 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  approve 
Federal  agency  certification  plan. 

summary:  EPA  approved  the 
Department  of  Defense  plan  to  certify  its 
employees  as  pesticide  applicators,  as 
published  in  the  Federal  Register  of  June 
13, 1976  (43  FR  25468).  Notice  is  hereby 
given  of  the  intention  of  the  EPA 
Administrator  to  approve  a  revised 
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Department  of  Defense  Pesticide 
Applicator  Certification  Plan  (DOD 
Plan).  The  existing  DOD  Plan  will 
remain  in  effect  pending  approval  of  the 
revised  DOD  Plan.  The  DOD  Plan  was 
revised  to  expand  and  update  policies 
and  procedures  as  dictated  by  changes 
in  laws,  regulations,  and  the  needs  of 
the  military  services.  A  summary  of  the 
revised  DOD  Plan  appears  below. 
Interested  persons  are  invited  to 
comment. 

date:  Comments  should  be  submitted 

on  or  before  September  27, 1985. 

ADDRESSES:  Submit  three  copies  of 
comments,  identified  by  the  document 
control  number  "OPP-40006B."  by  mail 
to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
D.C.  20460. 
In  person,  deliver  comments  to:  Rm.  236, 
CM#2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

See  "SUPPLEMENTARY  INFORMATION" 
for  the  locations  where  the  DOD  Plan  is 
available  for  inspection. 

FOR  FURTHER  INFORMATION  CONTACT! 

John  MacDonald,  Policy  and  Grants 

Division,  Office  of  Compliance 

Monitoring  (EN-342),  Environmental 

Protection  Agency,  Rm.  M-2510,  401  M 

St.,  SW.,  Washington,  DC  20460,  (202- 

382-7846). 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  the  Secretary  of  Defense, 
Deputy  Assistant  Secretary  of  Defense 
(Installations),  Armed  Forces  Pest 
Management  Board  (AFPMB)  was 
designed  as  the  lead  agency  responsible 
for  the  program's  development, 
implementation  and  coordination. 
In  its  coordination  capacity  the 
AFPMB  serves  as  counsultant  body  to 
the  cooperating  military  services  on  pest 


management  programs,  provides  liaison 
with  other  Federal  and  State  agencies  in 
these  matters,  and  provides  guidance  for 
the  cooperating  agencies  on  standards 
for  pesticide  applicator  competency 
levels.  This  DOD  Plan  applies  to  all  the 
Military  Departments  (including  their 
National  Guard  and  reserve 
components),  the  organization  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies. 

Federal  employees  are  considered  by 
EPA  to  be  commercial  applicators.  The 
Department  of  Defense  has  proposed 
certification  for  its  employees  in  1  or 
more  of  the  10  commercial  categories 
defined  in  40  CFR  171.3  plus  an 
additional  proposed  category  defined  as 
Aerial  Applicator  Pest  Control.  These 
are  the  categories  in  the  existing,  EPA- 
approved,  DOD  Plan. 

Department  of  Defense  will  certify  its 
employees  to  apply  pesticides  on 
Department  of  Defense  property.  In  the 
infrequent  instances  when  Department 
of  Defense  employees  will  be  applying 
pesticides  on  other  property,  they  will 
work  under  the  supervision  of 
appropriately  certified  State  or  Federal 
personnel. 

The  revised  DOD  Plan  will,  like  the 
existing  DOD  Plan,  consist  of  a  training 
phase  and  a  certification  phase.  While 
not  all  categories  of  applicators  must 
undergo  training,  if  they  meet  specified 
criteria,  all  must  be  examined  for 
competency.  Prior  to  certification  all 
applicators  must  pass  a  written 
examination  and  demonstrate  on-the-job 
competency.  Samples  of  written  test 
questions  are  included  in  the  DOD  Plan. 

The  DOD  Plan  allows  for  the  inclusion 
of  more  stringent  substantive  State 
standards.  In  instances  where  a  State 
decides  its  substantive  standard  is  more 
stringent  than  or  is  additional  to 
standards  established  in  the  DOD  Plan, 
it  may  notify  the  Department  of  Defense 
and  request  compliance.  The  request 
will  be  immediately  forwarded  to  the 
Administrator,  EPA.  As  soon  as  possible 
thereafter,  the  Department  of  Defense 
will  forward  its  opinion  as  to  whether 
the  standard  is  substantive  or 
administrative  in  nature.  In  cases  of 
disagreement  between  the  State  and  the 
Department  of  Defense,  the  DOD  Plan 
proposes  mediation  by  the 
Administrator,  EPA. 

Those  certifications  issued  under  the 
existing  DOD  Plan  will  remain  valid 
until  their  expiration  date.  The  revised 
DOD  Plan,  like  the  existing  DOD  Plan, 
will  certify  applicators  for  a  period  not 
to  exceed  3  years.  The  DOD  Plan  cites 
Department  of  Defense  Directives  that 
require  the  cooperating  agencies  to 
conduct  periodic  programs  to  assure 


that  applicators  continue  to  meet  the 
requirements  of  changing  technology'. 
Annual  inspections  of  installation  pest 
control  activities  will  be  performed  by 
professional  pest  management 
personnel  at  which  time  competency  of 
certified  employees  will  be  evaluated 
and  recommendations  for  early 
recertification  will  be  made  as  required. 

Each  certified  applicator  will  be 
issued  a  certificate  and  wallet-size 
identification  card  to  be  carried  when 
applying  pesticides  or  supervising  their 
application.  These  documents  will 
identify  the  certified  applicator,  the 
categories  in  which  he  or  she  is  certified, 
the  date  of  issuance,  expiration  date, 
and  issuing  authority.  An  example  of 
this  document  is  contained  in  the  DOD 
Plan. 

Pesticides  classified  for  restricted  use 
will  be  applied  either  by  a  certified 
applicator  or  by  a  competent  applicator 
under  the  direct  supervision  of  a 
certified  applicator.  The  revised  DOD 
Plan's  direct  supervision  requirement 
exceeds  the  requirement  of  40  CFR  171.6 
and  the  existing  DOD  Plan's 
requirement.  The  revised  DOD  Plan 
requires  supervision  that  includes  being 
at  the  specific  location  where  the  work 
is  conducted  and  maintaining  a  line-of- 
sight  view  of  the  work  performed. 

The  revised  DOD  Plan  contains 
authority  to  deny,  suspend,  or  revoke 
certification  for  falsification  of  a  record. 
misuse  of  a  pesticide,  or  other  violations 
of  HFRA.  The  revised  DOD  Plan 
outlines  the  procedures  for  conducting 
such  actions. 

Records  on  the  kinds,  amounts,  uses, 
dates,  and  places  of  restricted  use 
pesticide  applications  will  be 
maintained  for  no  less  than  2  years  at 
the  installation  conducting  the  pesticide 
application.  Such  records  will  be 
available  through  the  installation 
commanding  officer  to  appropriate 
Federal  and  State  officials  upon  request. 

Employees  of  commercial  firms 
contracted  to  apply  restricted  use 
pesticides  at  Department  of  Defense 
installations  must  be  certified  by  the 
appropriate  State  or  EPA  authority.  The 
Department  of  Defense  will  cooperate 
with  a  State  or  EPA  in  any  subsequent 
investigation  or  actions. 

Annual  reports  containing  the 
information  outlined  at  40  CFR  171.7(d) 
and  other  information  requested  by  the 
EPA  Administrator  will  be  submitted. 
The  annual  reports  will  be  based  on 
activities  conducted  during  the  Federal 
fiscal  year. 

Copies  of  the  DOD  Plan  are  available 
for  inspection  at  the  following  locations: 
1.  Armed  Forces  Pest  Management 

Board,  Forest  Glen  Section.  Walter 
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Reed  Army  Medical  Center 
(WRAMC),  Washington.  D.C.  20307- 
5001. 

2.  Environmental  Protection  Agency. 
Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Rm.  236,  Crystal  Mall  No.  2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 

3.  Environmental  Protection  Agency, 
Region  I.  John  F.  Kennedy  Building. 
Boston,  MA  02203. 

4.  Environmental  Protection  Agency, 
Region  II,  26  Federal  Plaza,  New  York, 
NY  10278. 

5.  Environmental  Protection  Agency, 
Region  HI.  Curtis  Building,  841 
Chestnut  St..  Philadelphia,  PA  19107. 

6.  Environmental  Protection  Agency, 
Region  IV,  345  Courtland  St.,  NE., 
Atlanta,  CA  30365. 

7.  Environmental  Protection  Agency, 
Region  V,  Pesticides  Branch,  230 
South  Dearborn  St.,  Chicago,  IL  60604. 

8.  Environmental  Protection  Agency, 
Region  VI,  1201  Elm  St.,  First 
International  Building,  Dallas,  TX 
75270. 

9.  Environmental  Protection  Agency. 
Region  VII,  726  Minnesota  Ave.. 
Kansas  City.  KS  66101. 

10.  Environmental  Protection  Agency. 
Region  VIII,  One  Denver  Place,  Suite 
1300,  999 18th  Ave.,  Denver,  CO 
80202-2413. 

11.  Environmental  Protection  Agency. 
Region  IX,  215  Fremont  St..  San 
Francisco,  CA  94105. 

12.  Environmental  Protection  Agency. 
Region  X.  1200  Sixth  Ave..  Seattle, 
WA  98101. 

The  DOD  Plan  is  also  available  for 
inspection  at  selected  Department  of 
Defense  installations  throughout  the 
country.  Interested  persons  desiring  the 
location  of  the  installation  in  their  State 
should  contact  the  Armed  Forces  Pest 
Management  Control  Board  at  the 
address  given  above  or  telephone 
Captain  Larry  Lewis.  U.S.N.  (202-427- 
5191). 

Dated:  August  15, 1985. 
Lee  M.  Thomas, 
Administrator. 

(FR  Doc.  85-20306  Filed  8-27-85;  8:45  am) 
BILUNQ  CODE  MtO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Interagency  Committee  on  Dam  Safety 
(ICOOS);  Charter  and  Operating  Rules 

agency:  Federal  Emergency 
Management  Agency. 


ACTION:  Notice  of  Publication  of  the 
Charter  and  Operating  Rules  of  the 
Interagency  Committee  on  Dam  Safety. 

SUMKAJtv:  The  Federal  Emergency 
Management  Agency  is  providing  notice 
of  the  publication  of  the  formal  charter 
and  operating  rules  of  the  Interagency 
Committee  on  Dam  Safety  (ICODS).  The 
purpose  of  ICODS  is  to  coordinate 
policies  for  and  provide  guidance  to  all 
participants  of  the  National  Dam  Safety 
Program. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  S.  Bivins,  Acting  Chief, 
Program  Development  Branch, 
Earthquakes  and  Natural  Hazards 
Programs  Division,  Washington,  DC 
20472,  (202)  646-2817. 

SUPPtEMENTARY  INFORMATION:  The 

National  Dam  Safety  Program  was 
established  October  4, 1979,  when  the 
President  instructed  the  heads  of  each 
Federal  agency  responsible  for  any 
aspect  of  dam  safety  to  adopt  the 
Federal  Guidelines  for  Dam  Safety.  This 
coincided  with  the  formation  of  the 
Federal  Emergency  Management 
Agency  (FEMA),  by  Executive  Order 
12148,  and  the  agencies  were  directed  to 
report  their  progress  in  implementing  the 
guidelines  to  the  Director  of  FEMA.  The 
executive  order  and  Presidential 
directive  designated  FEMA  as  the  lead 
agency  for  efforts  to  enhance  the  safety 
of  dams.  To  fulfill  its  reponsibilities 
FEMA  requested  the  formation  of  the 
Interagency  Committee  on  Dam  Safety 
(ICODS)  to  encourage  the  establishment 
and  maintenance  of  effective  Federal 
and  State  dam  safety  programs.  ICODS 
represent  9  Federal  departments  and 
agencies.  They  are:  The  Departments  of 
Agriculture,  Army,  Interior,  and  Labor; 
Nuclear  Regulatory  Commission;  U.S. 
Section,  International  Boundary  and 
Water  Commission:  Federal  Energy 
Regulatory  Commission;  Tennessee 
Valley  Authority;  and  FEMA  (Chair). 
ICODS  provides  a  permanent  forum 
for  member  agencies  to  coordinate 
interagency  activities  and  to  identify, 
discuss,  and  recommend  solutions  to 
institutional,  managerial,  technical, 
legislative,  and  policy  issues  which 
affect  national  dam  safety.  ICODS  has 
been  active  on  several  fronts  since  its 
formation  and  it  is  now  considered 
appropriate  to  formally  announce  its 
Charter  and  Operating  Rules  and  its 
objectives,  mission  and  oversight  role 
for  the  National  Dam  Safety  Program. 
Set  forth  below  is  the  Charter  and 
Operating  Rules  for  the  Interagency 
Committee  on  Dam  Safety  originally 
adopted  at  the  April  24. 1980 
organizational  meeting. 


Dated:  August  20.  1985. 
Richard  W.  Krimm. 

Assistant  Associate  Director,  Office  of 
Natural  and  Technological  Hazards 
Programs. 

Interagency  Committee  on  Dam  Safety 
(ICODS)  Charter  and  Operating  Rules 

/.  Preamble 

The  need  for  positive  action  and 
leadership  to  assure  safe  dams  has  been 
clearly  established  through  direction  of 
the  President,  by  the  actions  of  Federal 
agencies.  State  governments, 
professional  societies  and  engineers 
involved  with  dams,  and  by  the 
concerns  expressed  by  the  public. 

It  is  necessary  that  Federal  agencies 
having  an  involvement  with  dams 
coordinate  their  activities  to  assure 
optimum  use  of  agency  resources  in  the 
establishment  of  principles  and 
guidance  that  will  lead  to  safer  dams. 
These  agencies  also  have  a 
responsibility  to  provide  leadership  so 
others  might  benefit  from  the  skills, 
experience,  and  programs  of  the  Federal 
establishment.  The  Interagency 
Committee  on  Dam  Safety  (ICODS) 
provides  the  framework  for  meeting 
these  objectives.  The  members  will 
individually  carry  ICODS  decisions  and 
recommendations  that  impact  on  policy 
and  legislative  matters  to  their 
respective  agencies  for  appropriate 
action. 

ICODS  considers  a  dam  to  be  as 
defined  in  the  Federal  Guidelines  for 
Dam  Safety. 

II.  Purpose 

The  purpose  of  ICODS  is  to  encourage 
the  establishment  and  maintenance  of 
effective  Federal  and  State  programs, 
policies,  and  guidelines  intended  to 
enhance  dam  safety  for  the  protection  of 
human  life  and  property.  This  is 
achieved  through  coordination  and 
information  exchange  among  agencies 
sharing  common  problems  and  having 
responsibilities  for  any  aspect  of  dam 
safety  (e.g.,  planning,  design, 
construction,  operation,  emergency 
actions,  inspections,  maintenance, 
regulation  or  licensing,  technical  or 
financial  assistance,  research,  data 
collection,  and  ultimate  disposition). 
Such  coordination  is  not  limited  to 
Federal  dam  safety  matters  as  State  and 
local  issues  may  provide  a  need  for 
technology  exchange.  ICODS  will 
provide  a  permanent  forum  for  these 
organizations  to  advise  the  Federal 
Emergency  Management  Agency 
(FEMA)  in  its  role  of  coordinating 
interagency  activities  and  to  identify, 
discuss,  and  make  recommendations  on 
institutional,  managerial,  technical. 
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legislative,  and  policy  issues  which 
affect  national  dam  safety. 

///.  Organization 

A.  Membership 

The  members  are  to  be  one 
representative  designated  from  each  of 
the  following  Federal  Departments/ 
Agencies:  Agriculture:  Army;  Interior; 
Labor;  Federal  Energy  Regulatory 
Commission;  U.S.  Section.  International 
Boundary  and  Water  Commission; 
Nuclear  Regulatory  Commission; 
Tennessee  Valley  Authority:  and 
Federal  Emergency  Management 
Agency. 

B.  Chair 

The  FEMA  member  will  serve  as 
designated  Chair.  In  the  absence  of  the 
designated  FEMA  member,  a 
representative  of  a  member  Federal 
Department/Agency  will  be  named  by 
FEMA  to  act  as  Chair.  At  the  discretion 
of  the  Chair,  others  may  participate  in 
ICODS  meetings  and  subcommittee 
activities. 

C.  Subcommittees 

ICODS  will  establish  necessary 
subcommittees  to  fulfill  its  purpose.  A 
member  of  ICODS  will  be  named  by  the 
Chair  as  contact  person  for  each 
subcommittee.  Subcommittees,  their 
memberships,  chairmanships,  and 
assignments  will  be  approved  by 
ICODS. 

D.  Meetings 

The  Chair  will  call  meetings  as 
needed.  A  minimum  of  one  meeting  per 
calendar  quarter  will  be  scheduled. 

E.  Voting  and  Rules 

Each  member  of  ICODS  shall  have 
one  vote.  Each  subcommittee  member 
shall  have  one  vote  on  their 
subcommittee.  A  member  may  designate 
an  alternate  to  vote  in  his  or  her 
absence.  Every  effort  will  be  made  to 
arrive  at  a  consensus.  Robert's  Rules  of 
Order  will  be  followed. 

F.  Funding 

Each  agency  will  be  responsible  for 
supporting  its  representatives.  Any  cost 
for  consultants,  printing,  etc.,  will  be 
mutually  agreed  upon  prior  to 
commitment. 

IV.  Amending  Charter  and  Operating 
Rules 

Amendments  may  be  made  to  the 
Charter  and  Operating  Rules,  the 
members  desiring,  by  a  two-thirds  vote 
of  the  membership. 


Amended- 


(Originally  adopted  by  Interagency 
Cummittee  on  Dam  Safety  at  the  April  24, 


1980,  organizational  meeting,  Washington. 
DC. 

(PR  Doc.  85-20296  Filed  8-27-85:  8:45  am) 
BILUNO  CODE  671t-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-003753-004. 

Title:  Baltimore  Terminal  Agreement. 

Parties: 

Maryland  Port  Administration  (MPA) 

ITO  Corporation  of  Baltimore  (ITO) 

Synopsis:  Under  this  agreement  the 
MPA  requests  an  amendment  to  its 
current  lease  with  ITO  for  use  of  the 
South  Locust  Point  Marine  Terminal 
under  revised  leased  terms  until  its 
expiration  on  April  30. 1986.  MPA  will 
receive  all  dockage  and  wharfage  fees 
assessed  by  ITO  at  the  terminal  in  lieu 
of  current  provisions.  Such  dockage  and 
wharfage  shall  be  as  set  forth  in  the 
current  MPA  terminal  services  tariff. 
The  parties  have  requested  a  shortened 
review  period  for  the  agreement. 

Agreement  No.:  213-010601-003. 

Title:  Neptune  Orient  Lines,  Ltd. 
(NOL).  Orient  Overseas  Container  Line. 
Inc.  (OOCL)  and  Kawasaki  Risen 
Kaisha,  Ltd.  (K-Line)  Sailing  Agreement. 

Parties: 

Neptune  Orient  Lines.  Ltd. 

Orient  Overseas  Container  Line.  Inc. 

Kawasaki  Kisen  Kaisha,  Ltd. 

Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to  (1)  add 
Kawasaki  Kisen  Kaisha.  Ltd.  as  a  party 
to  the  agreement  in  the  Atlantic  Service 
only;  (2)  enlarge  the  geographic  scope  to 
include  transshipment  to  and  from  ports 
and  points  in  Bangladesh.  Macao,  Brunei 
Darussalam.  Papua  New  Guinea,  New 
Zealand  and  utilize  Long  Beach. 
California  as  a  port  for  both  services;  (3) 
increase  the  NOL  and  OOCL  maximum 


fleet  from  17  to  23  vessels  but  reduce  the 
minimum  TEU  requirement  for  each 
vessel,  including  the  two  vessels  to  be 
introduced  into  the  Atlantic  Coast 
Service  by  K-Line,  to  1250 TEUs  from 
the  current  1500  TEU's.  It  would  provide 
that  K-Line  will  not  be  allowed  to 
participate  in  nor  be  a  party  to  any 
arrangement  between  NOL  and  OOCL 
and  ocean  common  carriers  regarding 
the  Pacific  Coast  Service.  It  would  also 
restate  the  agreement  to  conform  with 
the  Commission's  format  organization 
and  content  requirements  and  would 
make  certain  administrative  changes. 

Agreement  No.:  224-010807. 

Title:  Long  Beach  Terminal 
Agreement. 

Parties: 

The  City  of  Long  Beach  (City) 

Moller  Steamship  Company.  Inc 
(Moller) 

Synopsis:  The  agreement  provides 
that  the  City  will  assign  to  Moller  the 
remainder  of  terminal  areas  at  Berths 
243-244.  Pier  ],  within  the  Port  of  Long 
Beach.  The  premises  are  to  be  used  to 
conduct  a  full  marine  terminal 
operation.  The  agreement  is  for  an 
initial  term  of  five  years  with  Moller 
having  the  right  to  extend  the  term  for 
up  to  3  additional  periods  of  5  years 
each.  The  compensation  in  the  terminal 
agreement  is  based  on  a  percentage  of 
dockage  and  wharfage  revenues,  subject 
to  payment  of  a  guaranteed  annual 
minimum  compensation. 

Agreement  No.:  222-010808. 

Title:  Long  Beach  Terminal  Equipment 
Agreement. 

Parties: 

City  of  Long  Beach  (City) 

Moller  Steamship  Company.  Inc. 
(Moller) 

Synopsis:  The  agreement  provides  for 
the  preferential  assignment  by  the  City 
to  Moller  of  two  existing  cranes  at 
Berths  243-244,  Pier  J,  Port  of  Long 
Beach,  plus  an  additional  crane  to  be 
purchased  by  the  City.  The 
compensation  is  a  fixed  annual  amount 
based  on  a  percentage  of  the  purchase 
price.  The  agreement  is  for  an  initial 
term  of  5  years  with  Moller  having  the 
right  to  extend  the  term  for  up  to  3 
additional  periods  of  5  years  each. 

Agreement  No.:  224-010809. 

Title:  Tampa  Terminal  Agreement 

Parties: 

Tampa  Port  Authority  (Authority) 

Holland  America  Westours.  Inc. 
[Holland  America) 

Synopsis:  This  agreement  provides  for 
the  granting  by  the  Authority  to  Holland 
America  of  a  non-exclusive  preferential 
use  passenger  terminal  facility  at  Berth 
202,  Tampa,  Florida.  The  agreement  will 
become  effective  upon  the 
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determination  of  its  effective  date  by  the 
Commission.  Tiie  term  of  the  agreement 
shall  be  for  five  years.  Upon  the 
effective  date  determined  by  the 
Commission,  this  agreement  will  cancel 
and  supersede  Agreement  No.  T-4060. 
approved  by  the  Commission  on 
November  15. 1982. 
Agreement  No.:  224-010810. 
Title:  Portland  Terminal  Agreement. 
Parties: 

The  Port  of  Portland  (Port) 
Pacific  Molasses  Company  (PMC) 
Synopsis:  The  agreement  provides 
that  PMC  will  lease  a  2.54  acre  liquid 
bulk  facility  from  the  Port  for  the 
purpose  of  handling  the  movement  of 
bulk  liquids  in  waterborne  commerce. 
The  term  of  the  agreement  will  be  for 
ten  years,  with  an  option  to  extend  the 
term  for  an  additional  ten  years 
providing  PMC  removes  the  obsolete 
tanks  and  constructs  replacement  tanks 
of  equivalent  storage  capacity  on  the 
premises.  The  agreement  becomes 
effective  on  the  first  day  of  the  month 
following  the  date  that  the  Commission 
designates  as  its  effective  date. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  22,  1985. 
Bruce  A.  Domtwowski, 
Acting  Secretary. 

[FR  Doc.  85-20489  Filed  6-27-85:  8:45  am] 
BILUNQ  CODE  ■73(MI1-M 


Ocean  Freight  Forwarder  License; 
RNA  Shipping  Co.  et  al.;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act,  1984  (46  U.S.C.  app.  1718 
and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tariffs.  Federal  Maritime 
Commission,  Washington.  D.C.  20573. 
Rosa  N.  Aviles  dba  RNA  Shipping  Co.. 

670  84th  Street.  Brooklyn.  NY  11228 
Crown  Shipping  (USA)  Inc..  1909  East 

Ashley  Avenue.  Folly  Beach.  SC 

29439.  Officers:  Neil  Roger  Hardman. 

President/Director.  Ernest  Krautwald. 

Executive  Vice  President/Director. 

Kjeld  Jepsen,  Executive  Vice 

President/Director. 

Dated:  August  23. 1985. 

By  the  Federal  Maritime  Commission. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-20526  Filed  8-27-85;  8:45  am] 
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Ocean  Freight  Forwarder  License; 
Pouch  Forwarding  Corp.  et  al.; 
Revocatioris 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  Part  510. 
License  Number:  1676 
Name:  Pouch  Forwarding  Corporation 
Address:  One  Edgewater  Plaza,  P.O.  Box 

R,  Staten  Island.  NY  10305 
Date  Revoked:  August  1. 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  2564 

Name:  Cargo  World  Incorporated 

Address:  4284  Lockfield.  #130.  Houston. 

TX  77092 
Date  Revoked:  August  7. 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  1310 

Name:  Neptune  World  Wide  Moving. 

Inc. 
Address:  55  Weyman  Ave.,  New 

Rochelle,  NY  10805 
Date  Revoked:  August  7, 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  2485 
Name:  Amcorp  Shipping,  Inc. 
Address:  76  Beaver  Street.  24th  Fl..  New 

York.  NY  10005 
Date  Revoked:  August  10. 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number  2803 

Name:  Pacific  Western  Shipping 

Company 
Address:  1221  Third  Street.  Oakland.  CA 

94623 
Date  Revoked:  August  16. 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number  2520 

Name:  Metropolitan  Forwarders.  Inc. 

Address:  3340  N.W.  78th,  Miami.  FL 

33122 
Date  Revoked:  August  18. 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
Eugene  P.  Stakem, 
Deputy  Director.  Bureau  of  Tariffs. 
[FR  Doc.  85-20525  Filed  8-27-85;  8:45  am] 

BtLUNQ  COOC  6730-01-H 


UMI 


FEDERAL  RESERVE  SYSTEM 

Franklin  Capital  Corp.  et  al.; 
Formations  of;  Acquisitions  by;  and 
IMergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for     ' 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  19. 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Franklin  Capital  Corporation, 
Wilmette.  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  First  Security 
Bank.  Addison.  Illinois. 

2.  First  National  Bancorp  of  Cullom, 
Inc.,  Cullom.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  at  least 
82  percent  of  the  voting  shares  of  The 
First  National  Bank  of  Cullom,  Cullom, 
Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198. 

1.  Applewood  Bankcorp,  Inc.,  Wheat 
Ridge.  Colorado;  to  acquire  100  percent 
of  the  voting  shares  of  Jefferson  Bank 
South.  Lakewood,  Colorado. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  RepublicBank  Corporation,  Dallas, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  RepublicBank  Preston 
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North.  N.A..  Piano.  Texas,  a  de  novo 
bank. 

2.  Rio  Grande  Financial  Corporation, 
Brownsville.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  NTL 
Bank  of  Commerce  of  Brownsville, 
Brownsville.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22. 1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-20527  Filed  8-27-85:  8:45  am) 

BILLINQ  CODE  S310-01-M 


Norbanc  Group,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 


o^ices  of  the  Board  of  Governors  not 
later  than  September  17, 1985. 
A.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  NorBanc  Group,  Inc.,  Pine  River, 
Minnesota;  to  acquire  certain  assets  and 
assume  certain  liabilities  of  Backus 
State  Agency.  Inc.,  Backus,  Minnesota, 
and  thereby  engage  in  general  insurance 
agency  activities  in  a  place  with  a 
population  not  exceeding  5,000,  pursuant 
to  section  4(C)(8)C)(i)  of  the  Act  These 
activities  would  be  conducted  in  Cass 
and  Crow  Wing  Counties  in  Minnesota. 

2.  NorBanc  Group,  Inc.,  Pine  River, 
Minnesota;  to  acquire  Cass  Insurance 
Services,  Inc.,  Backus,  Minnesota,  and 
thereby  engage  in  general  insurance 
agency  activities  in  a  place  with  a 
population  not  exceeding  5,000,  pursuant 
to  section  4(C)(8)(C)(i)  of  the  Act.  These 
activities  would  be  conducted  in  Cass 
and  Crow  Wing  Counties  in  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22, 1985.  » 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-20528  Filed  8-27-85;  8:45  am] 

BILUNO  CODE  e210-<)1-M 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

Privacy  Act  of  1974;  Amendment  of 
Notices  of  Systems  of  Records 

agency:  Foreign  Claims  Settlement 
Commission  of  the  United  States. 
ACTION:  Amendment  of  Notices  of 
Systems  of  Records  Justice/FCSC-1 
Through  3^  for:  (1)  Recent  Judicial 
Interpretation  of  the  Privacy  Act;  and  (2) 
Redesignation  of  System  Manager. 

summary:  The  Foreign  Claims 
Settlement  (FCSC)  hereby  amends  its 
notices  of  records  systems  designated 
"Justice/FCSC-1  through  Justice/FCSC- 
34"  in  accordance  with  the  Privacy  Act 
Guidance-Update  issued  by  the  Office  of 
Management  and  Budget  on  May  24, 
1985.  This  amendment  is  to  conform  the 
language  regarding  "routine  uses"  in  the 
FCSC's  prior  Privacy  Act  notices  to  limit 
disclosures  of  information  in  the  course 
of  litigation  to  records  which  have  been 
*  determined  by  the  FCSC  to  be  relevant 
and  necessary  to  the  litigation  and  to 
cases  where  such  disclosures  have  been 
determined  by  the  FCSC  to  be  a  use 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

The  FCSC  also  hereby  designates  its 
Administrative  Office  as  the  system 
manager  for  all  of  its  systems  of  records. 


EFFECTIVE  DATE:  Date  of  Publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  H.  Rogers,  General  Counsel, 
Foreign  Claims  Settlement  Commission. 
llll-20th  Street  NW..  Washignton.  DC 
20579.  Telephone  No.  (202)  653-5883. 

Systems  Names 

Bulgaria,  Claims  Against  (Ist  Program) — 

Justice/FCSC-l 
Bulgaria,  Claims  Against  (2nd  Program) — 

Ju8tice/FCSC-2 
Certifications  of  Awards — ^|u8tice/FCSC-3 
China,  Claims  Against  Communist — Justice/ 

FCSC-4 
Civilian  Internees  (Vietnam)— Justice/FCSC- 

5 
Correspondence  [General) — Ju8tice/FCSC-6 
Correspondence  (Inquiries  Concerning 

Claims  in  Foreign  Countries) — ^Justice/ 

FCSC-7 
Cuba.  Claims  Against— Ju8tice/FCSC-« 
Czechoslovakia.  Claims  Against — ^Justice/ 

FCSC-9 
East  Germany,  Registration  of  Claims 

Against— Jus  tice/FCSC-10 
Federal  Republic  of  Germany,  Questionnaire 

Inquires  from — Justice/FCSC-11 
Payroll  Records— Justice/FCSC-12 
General  Personnel  Records — Justice/FCSC- 

13 
General  Financial  Records — Ju8tice/FCSC-14 
Hungary,  Claims  Against  (1st  Program}— 

Justice/FCSC-15 
Hungary,  Claims  Against  (2nd  Program] — 

Ju8tice/FCSC-16 
Indexes  of  Claimants  (Alphabetical] — 

Ju8tice/FCSC-17 
Italy.  Claims  Against  (1st  Program)— Justice/ 

FCSC-18 
Italy,  Claims  Against  (2nd  Program) — Justice/ 

FCSC-19 
Micronesia,  Claims  Arising  in — Justice/ 

FCSC-20 
Panama.  Claims  Against— Justice/FCSC-21 
Poland,  Registration  of  Claims — Justice/ 

FCSC-22 
Poland.  Claims  Against — Justice/FCSC-23 
Prisoners  of  War  (Pueblo) — Justice/FCSC-24 
Prisoners  of  War  (Vietnam)— Justice/FCSC- 

25 
Rosters  of  Prisoners  of  War  and  Civilian 

Internees — Justice/FCSC-26 
Romania.  Claims  Against  {1st  Program) — 

Iustice/FCSC-27 
Romania,  Claims  Against  (2nd  Program — 

Ju8tice/FCSC-28 
Soviet  Union,  Claims  Against — Justice/ 

FCSC-29 
Yugoslavia,  Claims  Against  (1st  Program) — 

Justice/FCSC-30 
Yugoslavia,  Claims  Against  (2nd  Program) — 

Iustice/FCSC-31 
German  Democratic  Republic  Claims 

Against— Justice/FCSC-32 
General  War  Claims  Program,  Claims  Filed 

in— Justice/FCSC-33 
Vietnam,  Claims  for  Losses  Against — Justice/ 
FCSC-34 

(1).  The  Foreign  Claims  Settlement 
Commission  of  the  United  States  hereby 
amends  each  of  the  previously  published 
notices  of  the  above  34  systems  of 
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records  by  inserting  the  following 
language  at  the  end  of  the  "ROUTINE 
USES  OF  RECORDS  MAINTALMED  IN 
THE  SYSTEM.  INCLUDING 
CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES":  element 
of  such  notices  as  follows: 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJOmO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 


A  record,  or  any  facts  derived 
therefrom,  may  be  disclosed  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
FCSC  is  authorized  to  appear  or  to  the 
Departnent  of  Justice  for  use  in  such 
proceeding  when: 

i.  The  FCSC.  or  any  subdivision 
thereof,  or 

ii.  Any  employee  of  the  FCSC  in  his  or 
her  official  capacity,  or 

iii.  Any  employee  of  the  FCSC  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or 

iv.  The  United  States,  where  the  FCSC 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions, 

is  a  party  to  litigation  or  has  an  interest 
in  litigation  and  such  records  are 
determined  by  the  FCSC  to  be  arguably 
relevant  and  necessary  to  the  litigation 
and  such  disclosure  is  determined  by 
the  FCSC  to  be  a  use  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

*  *  *  •  *        ' 

(2).  The  Foreign  Claims  Settlement 
Commission  of  the  United  States  also 
hereby  amends  each  of  the  previously 
published  notices  of  the  above  34 
systems  of  record  by  deleting  in  each 
"SYSTEM  MANAGER(S)  AND 
ADDRESS"  element  the  words 
"Executive  Director  or  Office  of  the 
Executive  Director"  and  inserting  in 
place  thereof.  "Administrative  Office". 

Dated  at  Washington.  D.C.,  on  August  20. 
1985. 

Bohdan  A.  Futey. 
Chairman. 

[FR  Doc.  85-20506  Filed  8-27-85;  8:45  am] 
BtLUNQ  CODE  4410-41-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  the  Secretary 

President's  Commission  on  Americans 
Outdoors;  Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  the  organizational  meeting  of 
the  President's  Commission  on 


Americans  Outdoors  will  be  held  at  9:00 
a.m.,  September  13. 1985,  in  Room  2856, 
National  Geographic  Society  building, 
1146 16th  Street.  NW.  Washington,  DC 
20036. 

The  proposed  agenda  is  to  define  the 
purpose  of  the  Commission,  to  select  an 
Executive  Director,  to  establish  a  plan  of 
organization  and  a  preliminary  schedule 
of  meetings. 

This  meeting  will  be  open  to  the 
public. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Victor  H. 
Ashe,  Interim  Executive  Director,  Room 
3142,  U.S.  Department  of  the  Interior, 
18th  and  C  Streets,  NW.  Washington, 
DC  20240.  Telephone  Number:  (202)  343- 
4905. 

Dated:  August  21, 1985. 
Victor  H.  AsIm, 

Interim  Executive  Director,  President's 
Commission  on  Americans  Outdoors. 
(FR  Doc.  85-20546  Filed  8-27-85;  8:45  am] 
BHJJNO  COOC  4310-7(Mi 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Marine 
Mammal  Permit 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.J,  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.)  and 
the  regulations  governing  marine 
mammals  and  endangered  species  (50 
CFR  Parts  17  and  18). 
File  No.  PRT  697747 

Applicant'  Name:  Dr.  David  S.  Bruce, 
Wheaton  College  Biology  Dept., 
Wheaton,  IL 

Type  of  Permit  Scientific  Research. 

Name  and  Number  of  Animals:  Polar 
bear  [Ursus  maritimus]  4. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
import  four  20-cc  blood  plasma  samples; 
two  to  be  taken  from  a  pair  of  winter 
adult  bears  and  two  to  be  taken  from  a 
pair  of  summer  adult  bears.  The  bears 
will  have  been  previously  immobilized 
by  a  Canadian  research  team.  The  blood 
is  requested  for  the  purpose  of 
researching  whether  denning  winter 
polar  bears  are  or  are  not  true 
hibernators. 

Source  of  Marine  Mammals  for 
Display:  Churchill,  Manitoba,  Canada. 

Period  of  Activity:  1  year. 


File  No.  PRT  696107 

Applicant:  Name:  California 
Department  of  Fish  and  Game, 
Sacramento,  CA. 

Type  of  Permit-  Scientific  Research. 

Name  and  Number  of  Animals: 
California  sea  otter  (Enhydra  lutn's).  up 
to  200. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
capture,  anesthetize,  tag,  extract 
premolar  and  release  100  otters  and 
herd  approximately  75  otters.  The 
purpose  of  the  activity  is  to  develop  and 
refine  capture  techniques  and 
identification  methods  to  influence  the 
distribution  of  sea  otters  without 
capturing  (i.e.,  herding). 

Source  of  Marine  Mammals  for 
Research:  Coastal  Waters  of  California. 

Period  of  Activity:  Through  December 
31, 1987. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  these  applications 
to  the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director,  U.S.  Fish  and  Wildlife  Service 
(FWPO),  1000  North  Glebe  Road,  Room 
611,  Arlington,  Virginia  22201,  within  30 
days  of  the  publication  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  during  normal 
business  hours  (7:45  am  to  4:15  pm]  in 
Room  601  N.  Glebe  Road,  Arlington, 
Virginia. 

Dated:  August  23. 1985. 

R.K.  Robinson, 

Chief.  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 

[FR  Doc.  85-20566  Filed  8-27-85;  8:45  am] 

BHJJNO  COOC  4310-S5-M 


Endangered  and  Threatened  Species; 
Receipt  of  Application  for  Permit 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
PRT-608233 

Applicant:  U.S.  Fish  &  Wildlife  Service, 
Jaclcson,  MS 
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The  applicant  requests  a  permit  to 
trap  and  relocate  Perdido  Key  beach     - 
mice  (Peromyscus  polionotus 
tryssillepsis).  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611. 1000  North  Glebe  Road, 
Arlington.  Virginia  22201,  or  by  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  August  22. 1985. 
R.K.  Robinson. 

Chief,  Branch  ofPernuts,  Federal  Wildlife 
Permit  Office. 

(FR  Doc.  8&-20565  Filed  R-27-85:  8:45  am) 
BILUNQ  CODE  4310-S5-U 


Bureau  of  Land  Management 

Oregon/Idaho  Wilderness  Inventory 
Reevaluation 

The  Interior  Board  of  Land  Appeals 
(IBLA  82-1284)  has  directed  the  Bureau 
of  Land  Management  to  reevaluate  the 
decision  not  to  designate  the  Oregon 
and  Idaho  wilderness  inventory  unit 
OR-3-194A/ID-16-48A  as  a  wilderness 
study  area.  Specifically,  the  IBLA 
decision  requires  BLM  to  reconsider  and 
document  the  following  point: 

Failure  to  provide  adequate  justification  for 
the  determination  that  the  area  was  lacking 
wilderness  characteristics. 

The  following  constitutes  the 
reevaluation  in  accordance  with  the 
IBLA  decision: 

Reevaluation  for  Naturalness 

Intrusions  within  the  unit  include 
approximately  15  miles  of  bladed 
fenceline,  5  miles  of  unbladed  fenceline,  ' 
2  wells  with  windmills,  20  reservoirs,  48 
miles  of  ways.  11  miles  of  bladed 
stateline,  and  1  dirt  airstrip. 

The  bladed  fenceline  bisects  the  unit 
approximately  in  half  from  north  to 
south.  The  lyibladed  fenceline  branches 
off  the  bladed  fenceline  near  the  unit's 
center  and  exits  near  the  northwest 
corner.  Bothfencelines  are  substantially 
unnoticeable  due  to  the  flatness  of 
terrain  and  vegetative  screening 
provided  by  sagebrush.  The  blade  scar 


is  regenerating  as  a  result  of  invading 
sagebrush. 

The  windmills  located  at  Stoney 
Corral  and  Tent  Creek  are  both 
substantially  unnoticeable.  The 
windmill  at  Tent  Creek  lies  at  the 
bottom  of  a  small  canyon  and  is 
screened  under  the  canyon  rim.  The 
windmill  at  Stoney  Corral  is  situated 
against  a  rim  and  also  screened. 

Randomly  dispersed  throughout  the 
unit  are  20  reservoirs  and  stock  water 
ponds.  Individually  they  are 
substantially  unnoticeable  due  to  their 
small  size  in  relation  to  the  large  size  of 
the  unit.  The  excavated  fills  are  partially 
stabilized  by  vegetation,  which  blends 
into  surrounding  flats.  The  wide 
distribution  of  reservoirs  and  low 
frequency  of  contact  (averaging  over 
three  miles  apart)  result  in  their 
cumulative  impact  also  being 
substantially  unnoticeable. 

In  the  southeastern  comer  of  the  unit, 
the  ways  and  their  close  proximity  to 
one  another,  the  dirt  airstrip,  plus  a 
large  reservoir  in  Tent  Creek,  cause  a 
substantially  noticeable  cumulative 
impact  that  one  cannot  avoid  coming 
into  contact  with.  The  concentration  of 
these  intrusions  near  a  boundary  road 
adds  to  the  possibility  of  users  noticing 
the  developments. 

Because  of  their  concentration,  only 
the  intrusions  in  the  southeastern  4.800 
acres  of  the  unit  are  substantially 
noticeable  to  a  casual  observer.  The 
remaining  99,600  acres  of  the  unit  are 
natural  in  character.  In  this  larger  area, 
the  location,  number,  and  relative 
distribution  of  imprints  of  man, 
combined  with  topographic  and 
vegetative  screening,  make  the 
intrusions  substantially  unnoticeable. 

Reevaluation  for  Solitude 

Low  vegetation  can  provide  excellent 
screening  on  flat  terrain  if  the  area 
involved  is  large  enough  to  provide 
distance  for  other  visitors  or  external 
influences  to  blend  or  disappear  into  the 
landscape.  When  combined  with  the 
slightly  undulating  terrain  found  in  this 
large  unit,  the  knee-  to  waist-high 
sagebrush  provides  sufficient  screening 
between  users.  Not  only  does  the  low 
vegetation  provide  screening,  it  also 
provides  a  sense  of  remoteness  and 
vastness,  adding  to  the  solitude  of  the 
unit. 

There  is  little  pronounced  topographic 
screening,  slightly  undulating  terrain, 
and  an  occasional  small  canyon.  The 
unit  is  roughly  triangular  with  the  bulk 
of  the  unit  over  ten  miles  wide.  This 
distance  is  significantly  more  than 
necessary  for  a  reasonable  number  of 
visitor  groups  or  limited  external 
influences  to  blend  or  disappear  into  the 


landscape.  The  lack  of  distinct 
topographic  oc  vegetative  features  also 
eliminates  the  potential  for 
concentration  of  visitor  use  in  any  one 
portion  of  the  unit.  Because  of  the  shape 
and  large  size  of  the  unit,  the  screening 
ability  of  low  vegetation,  and  the  sense 
of  vastness.  the  opportunities  for 
solitude  are  outstanding. 

Reevaluation  for  Primitive  and 
Unconfined  Recreation 

The  unit  lacks  exceptional  scenery 
and  a  diversity  of  land  forms  that  would 
result  in  a  moderate  to  strong  attraction 
for  any  type  of  primitive  recreation 
activity. 

Backpacking  or  horseback  riding 
across  the  unit  would  be  a  monotonous 
exp)erience.  There  are  no  unique 
photographic  opportunities.  Hunting 
opportunities  are  limited  due  to  low 
game  populations.  There  is  a  minimal 
challenge  attached  to  any  of  these 
activities. 

The  lack  of  scenic  quality  and 
diversity  of  land  forms  render  the 
opportunities  for  primitive  and 
unconfined  recreation  less  than 
outstanding. 

Reconunendation 

Reevaluation  of  this  unit  following 
IBLA's  decision  indicates  that  the 
imprints  of  man  are  indeed  substantially 
unnoticeable  except  for  intrusions  found 
on  4.800  acres  in  the  southwest  comer  of 
the  imit.  Vegetative  screening  coupled 
with  the  size  and  vastness  of  the  unit 
provides  outstanding  opportunities  for 
solitude.  Therefore,  it  is  the  decision 
that  99,600  acres  (65,200  acres  in  Oregon 
and  34.400  acres  in  Idaho)  should  be 
designated  a  wilderness  study  area  and 
tha<  4.800  acres  in  Idaho  should  be 
dropped  from  further  consideration  as 
wilderness.  Any  person  adversely 
affected  by  this  decision  may  appeal  to 
the  Interior  Board  of  Land  Appeals  as 
specified  in  the  43  Code  of  Federal 
Regulations  (CFR)  Part  4. 
Jinunie  A.  Buxton, 

Acting  Deputy  State  Director  for  Renewable 
Resources. 

[FR  Doc.  85-20529  Filed  8-27-85;  8:45  am] 

BILUNG  COOE  4310-OG-M 


IA-ie970I 

Conveyance  of  Public  Land; 
Reconveyed  Land  Opened  to  Entry; 
Arizona 

August  19, 1985. 

Notice  is  hereby  given  that  the 
following  described  land  has  been 
transferred  out  of  Federal  ownership 
pursuant  to  section  206  of  the  Federal 
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Land  Policy  and  Management  Act  of 
1976  in  exchange  for  privately  owned 
land.  The  land  transferred  to  private 
ownership  is  described  as: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  19  N.,  R.  21  W.. 
Sec.  3a  Lots  2.  3.  4.  NWV4SEV!iNWV4.  NV4 

swy4SEV4Nwy4. 

Comprising  134.96  acres  in  Mohave  County. 

Land  acquired  by  the  United  States  is 
described  as: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  26  N..  R.  14  Wm 
Sec.  19,  SEV^  (that  portion  lying  southeast 
of  a  diagonal  line  drawn  from  the 
northeast  comer  to  the  southwest  comer 
of  said  section); 
T.  25  N.,  R.  15  W., 

Sec.  1.  Lots  1  to  4,  inclusive.  S^N^.  S'A: 
T.  18  N..  R.  16  W.. 
Sec.  25.  Lots  1  and  2; 
Sec.27,  NV4. 

Comprising  1,348.59  acres  in  Mohave 
County. 

The  exchange  was  made  based  on 
approximately  equal  values. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
public  land  and  acquisition  of  private 
land  by  the  Federal  Government. 

The  land  acquired  by  the  Federal 
Government  in  this  exchange  will  be 
open  to  entry  under  the  general  land 
laws,  at  9  a.m.  on  September  23, 1985. 
The  mineral  estate  is  owned  by  the 
Santa  Fe  Pacific  Railroad  Company. 
)ohn  T.  Mezas, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  85-20507  Filed  8-27-85;  8:45  am] 

BHJJNO  C006  4^10-3^4l 


[A-189711 

Conveyance  of  Public  Land; 
Reconveyed  Land  Opened  to  Entry; 
Arizona 

August  19. 1985. 

Notice  is  hereby  given  that  the 
following  described  land  has  been 
transferred  out  of  Federal  ownership 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978  in  exchange  for  privately  owned 
land.  The  land  transferred  to  private 
ownership  is  described  as: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  19  N.  R.  21  W. 
Sec.  30.  S»/^Sw'y4SEy4NWy4,  NMiNWVi 

NEy4Swy4. 

Comprising  10  acres  in  Mohave  County. 

Land  acquired  by  the  United  States  is 
described  as: 


Gila  and  Salt  River  Meridian.  Arizona 
T.  18  N.,  R.  16  W.. 
Sec  11,  SWV4SWV4NWy4,  WMiSEy4SWy4 

Nwy4, 

Sec.  15,  NViNEy*.  EV4SEy4NW%,  SWy4 

SEy4^fwy4,  EV4NEy4Swy4.  e^anwv* 
swy4. 

Sec.  17,  EVtNEy4SEy4. 

Comprising  185  acres  in  Mohave  County. 

The  exchange  was  made  based  on 
approximately  equal  values. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
public  land  and  acquisition  of  private 
land  by  the  Federal  Government. 

The  land  acquired  by  the  Federal 
Government  in  this  exchange  will  be 
open  to  entry  under  the  general  land 
laws,  at  9  a.m.  on  September  27, 1985. 
The  mineral  estate  is  owned  by  the 
Santa  Fe  Pacific  Railroad  Company. 
John  T.  Mezes, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  85-20508  Filed  8-27-85:  8:45  amj 
BILUNG  CODE  4310-32-11 

[U-52873) 

Realty  Action;  Sale  of  Public  Lands  in 
Kane  County,  UT 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1716)  public  land 
described  as  NV'2NEV4NEy4NEy4  Section 
25  (containing  5  acres)  and  SEy4SEy4 

NEy4SEy4.  WM.SEy4NEy4SEy4.  swy4 

NEy4SEy4.  Section  24,  (containing  17.5 
acres),  all  T.  41  S.  R,  8  W  SLB&M.  Utah 
is  proposed  for  direct  non-competitive 
sale  to  Fern  Hansen  Morrison  Jensen  at 
the  fair  market  value  of  $1,900.00.  It  is 
also  proposed  to  sell  25  acres  of  public 
land  described  as  SEy4SEy4NWy4SEy4. 

E>/4NEy4  swy4SEy4.  swy4NEy4Swy4 
SEy4,  SEy4Swy4SEy4.  E%swy4swy4 

SEy4,  Section  24  T.  41  S.,  R.  8  W.  SLB&M 
Utah  by  competitive  bidding  at  no  less 
than  fair  market  value  of  $2,000. 

summary:  The  purpose  of  the  sale  is  to 
dispose  of  public  land  that  is  difficult 
and  uneconomical  to  manage  by  a 
government  agency. 

DATES:  Comments  will  be  accepted  until 
October  15. 1985.  The  sale  will  be  held 
on  October  30. 1985  at  10:00  AM. 
AOOftESS:  Detailed  information 
concerning  the  sale,  including  bidding 
procedures,  is  available  at  the  Kanab 
Area  Office,  318  North  First  East. 
Kanab.  Utah  84741.  (801)  644-2672. 
Comments  should  also  be  sent  to  the 
same  address.  The  sale  will  be  held  in 


the  Kanab  Area  Office.  BLM.  318  North 
First  East,  Kanab.  Utah  84741. 

SUPPt^EMENTARY  INFORMATION:  The 

terms  and  conditions  applicable  to  the 
sale  are: 

1.  The  sale  will  be  for  the  surface 
estate  only.  Minerals  will  remain  with 
the  United  States  Government. 

2.  There  is  reserved  to  the  United 
States  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.D.  945. 

3.  Title  transfer  will  be  subject  to 
valid  existing  rights. 

4.  If  the  public  lands  are  not  sold 
pursuant  to  this  notice  they  will  remain 
available  for  sale  on  a  continuing  basis 
until  sold. 

Any  comments  received  during  the 
comment  period  will  be  evaluated  and 
the  District  Manager  may  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action 
notice  will  be  the  final  determination  of 
the  Department  of  the  Interior. 

Dated:  August  16, 1985. 
Morgan  S.  Jensen. 
District  Manager. 

(FR  Doc.  85-20509  Filed  8-27-85;  8:45  am] 
BILUNG  CODE  4310-OO-M 


(U-53694] 

Realty  Action  for  Lands  in  Tooele 
County,  UT 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

summary:  This  a  Notice  of  a  direct  sale 
of  40  acres  of  public  land  in  Tooele 
County,  in  accordance  with  existing  law. 

date:  The  date  of  the  sale  is  October  22, 
1985. 

ADDRESS:  Comments  concerning  the  sale 
will  be  accepted  for  a  period  of  45  days 
from  the  date  of  this  notice  by  the: 
District  Manager,  Salt  Lake  District, 
Bureau  of  Land  Management,  2370  South 
2300  West,  Salt  Lake  City,  Utah  84119. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Bloyer.  Pony  Express  Realty 
Specialist.  (801)  524-6792. 

SUPPLEMENTARY  INFORMATION:  The 

following  described  public  land  has 
been  examined  and  identified  as 
suitable  for  disposal  by  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat 
2750.  43  U.S.C.  1713)  of  FLPMA:. 

Legal  Description  and  Acreage 

T.  5  S..  R.  5  W..  SLB+M.  Section  8, 
SEy4NEy4— 40  acres 
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The  land  is  being  offered  by  direct 
sale  to  Globe  Investment  Company,  also 
referred  to  as  the  Company  in  this 
Notice,  at  the  appraised  fair  market 
value.  The  lands  are  being  offered  for 
sale  to  serve  the  public  objective  of 
economic  development  and  community 
expansion.  Authorizing  the  farming  of 
these  lands  will  enhance  Globe 
Investment  Company's  adjoining  farm 
operation.  The  objective  could  not  be 
achieved  on  other  public  land  such  as  a 
parcel  that  was  noncontiguous.  The 
parcel  does  not  possess  more  important 
public  values  than  economic 
development  since  livestock  grazing  is 
the  present  and  projected  use  of  the 
land.  The  tract  is  no  larger  than 
necessary  to  support  a  family-sized 
farm. 

A  direct  sale  to  Globe  Investment 
Company  will  recognize  a  preference  to 
the  Company  as  a  user  with  existing 
improvements  and  as  an  adjoining 
landowner,  as  set  forth  in  FLPMA. 

The  sale  is  consistent  with  the  Bureau 
of  Land  Management's  planning  system 
and  with  Tooele  County  planning  and 
zoning. 

The  public  lands  will  be  sold  on  the 
22nd  day  of  October,  1985.  Terms  and 
conditions  applicable  to  the  sale  are: 

1.  The  sale  of  these  lands  is  subject  to 
all  valid  existing  rights. 

2.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  Act  of 
August  30. 1890  (26  Stat.  391;  43  U.S.C. 
945). 

3.  All  minerals  are  reserved  to  the 
United  States. 

4.  Federal  law  requires  that  the  buyer 
be  a  U.S.  citizen  or  a  corporation  subject 
to  the  laws  of  any  state  of  the  United 
States.  Proof  of  this  requirement  shall  be 
presented  by  the  Company  on  the  date 
of  the  sale. 

The  designated  purchaser.  Globe 
Investment  Company,  will  be  required 
to  submit  a  nonrefundable  deposit  of 
one-tenth  of  the  full  price  on  the  sale 
date.  October  22. 1985.  by  certified 
check.  The  remainder  of  the  full  price 
shall  be  paid  within  180  days  of  the  sale 
date.  Failure  to  pay  the  full  price  within 
180  days  shall  disqualify  the  Company 
as  the  designated  purchaser  and  the 
deposit  shall  be  forfeited  and  disposed 
of  as  other  receipts  of  sale.  The  lands 
may  then  be  offered  on  a  competitive 
bidding  basis,  with  details  of  such  a  sale 
to  be  set  forth  in  a  subsequent  notice. 

Detailed  information  concerning  the 
sale  including  the  planning  documents 
and  environmental  assessment  is 
available  for  review  at  the  above 
address.  Any  adverse  comments  will  be 
evaluated  by  the  District  Manager,  who 
may  vacate  or  modify  this  realty  action 


and  issue  a  final  determination.  In  the 

absence  of  any  action  by  the  District 

Manager,  this  realty  action  will  become 

the  final  determination  of  the 

Department  of  the  Interior. 

John  H.  Stephenson, 

Acting  Salt  Lake  District  Manager. 

[FR  Doc.  85-20510  Filed  8-27-85:  8:45  am] 

MLUNO  CODE  4310-OO-M 


[OR  5435  (WA)] 

Realty  Action;  Washington;  Correction 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  classification  and 
patent  under  the  Recreation  and  Public 
Purposes  (R&PP)  Act. 

SUMMARY:  This  notice  corrects  and 
supercedes  a  notice  recently  published 
in  the  Federal  Register. 

The  following  land  on  John's  Island. 
San  Juan  County.  Washington,  has  been 
examined  and  classified  suitable  for 
lease  or  sale  under  the  R&PP  Act  of  June 
14. 1926,  as  amended  (43  U.S.C.  869  et 
seq.): 

Willamette  Meridian,  Washington 

T.  37  N.,  R.  4  W. 
Sec.  25.  Lot  1. 
Encompassing  4.30  acres. 

The  Washington  State  Parks  and 
Recreation  Commission  has  submitted 
application  to  patent  the  above  land  for 
public  recreation  purposes  compatible 
with  retention  of  the  land's  scenery  and 
natural  characteristics. 

The  land  lacks  national  significance 
and  is  not  essential  to  any  Bureau  of 
Land  Management  Program. 

The  proposed  use  is  consistent  with 
local  land  use  planning. 

The  proposed  action  will  have  no 
significant  effects  on  the  environment. 

Patenting  this  land  to  Washington 
State  will  serve  important  public 
objectives  by  providing  public 
recreation  compatible  with  retention  of 
the  land  in  a  natural  condition. 

DATES:  For  a  period  of  thirty  days  from 
the  date  of  this  notice,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
East  4217  Main  Avenue,  Spokane, 
Washington  99202.  Additional 
information  concerning  this  proposal  is 
available  for  review  at  the  above  office. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  action  and 
issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 


Director,  this  action  will  become  the 

final  decision  of  this  Department. 

Joseph  K.  Buesing, 

District  Manager. 

[FR  Doc.  85-20511  Filed  8-27-85:  8:45  amj 

BILUMG  COOC  4310-33-M 


[N-12906] 

Order  Providing  for  Opening  of  Lands; 
Nevada;  Correction 

August  16, 1985. 

In  FR  Doc  84-28889  issued  on  Friday, 
November  2, 1984,  second  column,  line  8 
under  (N-12906)  should  read  W'^NEy4. 
NWy4SEV4. 
Edward  F.  Spang, 
State  Director,  Nevada. 
[FR  Doc.  85-20571  Filed  8-27-85;  8:45  amJ 

BILUNG  CODE  4310-HC-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Mobil  Oil  Exploration  and 
Producing  Soutt>east  inc. 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Mobil  Oil  Exploration  and  Producing 
Southeast  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  078.  Block  51, 
Eugene  Island  Area,  offshore  Louisicina. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  fi-om 
an  onshore  base  located  at  Morgan  City 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  16, 1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angie  D.  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico^ 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
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Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  Auguslig.  1985. 
John  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  85-20513  Filed  8-27-85:  8:45  am) 

BILUNG  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  Seagull  Energy  E&P  Inc. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Seagull  Energy  E&P  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-3991, 
Block  45,  Eugene  Island  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  City, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  19, 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301,  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATKM  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 


Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Ddted:  August  20, 1985. 
fohn  L  Rankin. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  85-20514  Filed  8-27-B5;  8:45  amj 

nUJNO  CODE  4310-lfM-ll 


Development  Operations  Coordination 
Document;  Texaco  USA 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Texaco  USA  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  2680,  Block 
138,  High  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Cameron  and 
Morgan  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  16, 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerials 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  a^ected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685].  Those  practices  and 


procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  August  19, 1985. 
|ohn  L.  Rankin, 

Regiona/  Director,  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  85-20515  Filed  8-27-85;  8:45  am] 

BILLING  CODE  4310-MR-M 


Bureau  of  Reclamation 

Central  Valley  Project,  California; 
Transfer  of  Administrative  Jurisdiction 
of  Land;  Sugar  Pine  Reservoir, 
Auburn-Folsom  South  Unit 

In  accord  with  an  agreement  between 
the  Bureau  of  Reclamation  and  the 
USDA  Forest  Service,  dated  June  11, 
1985,  and  by  virtue  of  the  authority 
vested  in  the  Secretary  of  the  Interior  by 
section  7(c)  of  the  Act  of  July  9, 1965,  (79 
Stat.  217).  and  his  delegation  of  authority 
to  the  Commissioner  of  Reclamation 
dated  February  25, 1966,  published 
March  4, 1966,  (31  FR  3426),  jurisdiction 
over  the  following  described  lands, 
aggregating  some  699.26  acres  which  lie 
within  or  adjacent  to  the  Tahoe  National 
Forest,  and  that  were  acquired  by  the 
Bureau  of  Reclamation  in  the 
development  of  the  Sugar  Pine 
Reservoir,  Auburn-Folsom  South  Unit, 
Central  Valley  Project,  are  hereby 
transferred  to  the  Secretary  of 
Agriculture  for  recreational  and  other 
National  Forest  System  purposes. 

Mount  Diablo  Meridian 

Acquired  Lands 

T.  IS  N.,  R.  10  E.,  MDM 

Sec.  13,  SVi  SWV4NEV«,  SEy4NEy4, 
SV4SWV*SWV4EViSWV4,  N'ANWV* 
SEy4. 
T.  15  N..  R.  10  E.,  MDM 

Sec.24,  NViNWy.,  E%. 
T.  15  N..  R.  11  E.,  MDM 
Sec.  18,  SV4  Lot  1,  Lot  2,  NEy4NWy4,  NMi 

SEy4Nwy4. 

Pursuant  to  said  section  7(c)  of  the 
aforesaid  Act  of  July  9, 1965.  the  above 
lands  shall  become  National  Forest 
lands  provided  that  all  lands  and  waters 
within  the  Sugar  Pine  Reservoir  area 
needed  or  used  for  the  operation  of  the 
Central  Valley  Project  or  for  any  other 
Reclamation  purposes  shall  continue  to 
be  administered  by  the  Commissioner  of 
Reclamation  to  the  extent  that  he 
determines  to  be  necessary  for  such 
operation. 

Dated:  August  22. 1985. 
Clifford  I.  Barrett. 
Acting  Commissioner. 
[FR  Doc.  85-20535  Filed  8-27-85;  8:45  am  J 
MIXMQ  OOOC  491IV4B-M 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  Nos.  AB-33  (Sub-No.  35X);  AB-35 
(Sub-No.  9X)) 

Union  Pacific  Railroad  Co.; 
Discontinuance  of  Service  in  Clark 
County,  NV,  and  Los  Angeles  &  Salt 
L^ke  Railroad  Co.;  Abandonment  in 
Clark  County,  NV;  Exemption 

Union  Pacific  Railroad  Company  (UP) 
and  the  Los  Angeles  &  Salt  Lake 
Railroad  Company  (LA&SL)  filed  a 
notice  of  exemption  under  49  CFR  Part 
1152  Subpart  F-Exempt  Abandonments. 
The  line  involved  is  a  portion  of  the 
Boulder  City  Branch,  extending  from 
milepost  10.85  near  Henderson  to  the 
end  at  milepost  22.36  near  Boulder  City. 
a  distance  of  approximately  11.51  miles 
in  Clark  County.  NV.  UP  will 
discontinue  service  and  LA&SL  will 
abandon  the  line. 

UP  and  LA&SL  have  certified:  (1)  That 
no  local  traffic  has  moved  over  the  line 
for  at  least  2  years,  (2)  the  line  does  not 
handle  overhead  traffic,  and  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
on  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period 
preceding  this  notice.  The  Public  Service 
Commission  or  equivalent  agency  in  the 
State  of  Nevada  has  been  notified.  See 
Exemption  of  Out  of  Service  Rail  Lines. 
336  LC.C.  885  (1983). 

While  the  facts  in  this  matter  depart 
somewhat  from  those  ordinarily 
involved  in  a  Subpart  F  abandonment 
exemption,  we  nevertheless  believe  that 
our  prior  review  and  approval  is  not 
necessary  to  carry  out  the  rail 
transportation  policy  of  49  U.S.C. 
10101a.  No  local  traffic  has  moved  over 
the  line  for  at  least  2  years,  but  UP  and 
LA&SL  anticipate  the  future  movement 
of  approximately  10  shipments  of 
transformers  from  Indiana,  which  will 
terminate  on  the  line  near  Boulder  City. 
These  movements  will  commence  in 
August  and  be  completed  in  October, 
1985.  Petitioners  maintain  that  they  are 
"one-time,  nonrecurring  movements." 
Applicants  have  agreed  with  the  shipper 
to  continue  operations  over  the  line  to 
provide  service  for  these  transformers. 

In  exempting  the  abandonment  of  rail 
lines  that  have  been  out  of  service  for  at 
least  two  or  more  years,  we  found  that 
abandonment  of  those  lines  would  have 
no  impact  on  interstate  commerce  and 
no  competitive  or  operational  impact. 
Exemption  of  Out  of  Service  Rail  Lines, 
supra.  The  abandonment  of  the  line 


involved  here,  considering  that  no  traffic 
has  been  generated  on  the  line  for  the 
past  two  years  and  the  only  shipments 
that  will  move  are  non-recurring  and 
limited  in  number,  will  similarly  have  no 
impact  on  interstate  commerce  or  have  a 
competitive  or  operational  impact. 

In  these  unique  circumstances,  we 
conclude,  therefore,  that  the  proposal 
qualifies  for  exemption  under  49  CFR 
Part  1152  Subpart  ¥— Exempt 
Abandonments. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co — 
Abandonment— Goshen.  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective  on 
September  27. 1985  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  September  6, 1985  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  17, 
1985,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

Any  petitions  filed  regarding  AB-33 
(Sub-No.  35X)  should  be  marked  "See 
AB-33  (Sub-No.  35X)."  A  copy  of  any 
petition  filed  with  the  Commission  must 
be  sent  to  UP  and  LA&SL's 
representative:  Joseph  D.  Anthofer,  1416 
Dodge  Street,  Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  19. 1985. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Cradison,  Commissioners  Sterrett, 
Andre,  Simmons,  Lamboley,  and  Strenio. 
Commissioner  Strenio  dissented  on  grounds 
that  it  is  more  appropriate  to  treat  applicant's 
request  as  a  regular  petition  for  exemption 
rather  than  as  a  class  exemption. 
Commissioner  Simmons  did  not  participate  in 
this  proceeding.  Chairman  Taylor  was  absent 
and  did  not  participate  in  the  disposition  of 
this  matter. 

lames  H.  Bayne, 

Secretary. 

[FR  Doc.  85-20596  Filed  8-27-85:  8:45  am) 

BILUNG  COOE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Crime  Victim  Compensation  Grants; 
Program  Guideline 

agency:  Office  of  Justice  Programs. 
Justice. 


action:  Final  Guideline. 


SUMMARY:  The  O^ice  of  Justice 
Programs  is  publishing  a  final  guideline 
to  implement  the  crime  victim 
compensation  grant  provisions  of  the 
Victims  of  Crime  Act  of  1984. 
EFFECTIVE  DATE:  August  28. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Mollis  (202)  724-5947. 
SUPPLEMENTARY  INFORMATION:  On 
March  13. 1985.  the  Office  of  Justice 
Programs  (OJP)  published  in  the  Federal 
Register  a  Notice  of  Program  Guideline 
for  crime  victim  compensation  grants.  50 
FR  10119.  The  guideline  implements  the 
crime  victim  compensation  grant 
provisions  of  the  Victims  of  Crime  Act 
of  1984,  Pub.  L  98-473.  Title  U,  Chap. 
XIV,  42  U.S.C.  10601,  et  seq..  which  was 
signed  into  law  by  President  Reagan  on 
October  12, 1984. 

The  Act  authorizes  the  Attorney 
General  to  make  annual  grants  from  a 
Crime  Victim.s  Fund  in  the  United  States 
Treasury.  Fifty  percent  of  the  amount  in 
the  Fund  is  allocated  for  grants  to  State 
crime  victim  compensation  programs. 
Funds  permitting,  compensation 
programs  will  receive  35%  of  their  prior 
year's  victim  compensation  awards.  The 
remaining  50%  of  the  Fund  is  allocated 
for  grants  to  the  States  for  crime  victim 
assistance  programs.  The  Attorney 
General  may  take  up  to  5%  of  the  Fund 
from  the  portion  allocated  for  victim 
assistance  grants  and  expend  it  for  the 
purpose  of  providing  services  to  victims 
of  Federal  crimes. 

In  addition  to  written  comments  on 
the  guideline,  OJP  solicited  and  received 
oral  comments  at  four  regional  meetings 
attended  by  representatives  of  crime 
victim  compensation  boards,  other  units 
of  State  and  local  government,  and 
victims  assistance  organizations.  All  of 
these  comments  were  considered  by  OJP 
in  preparing  the  final  guideline.  An 
analysis  of  the  comments  received,  and 
our  response  to  them  is  set  forth  below. 

1.  Mental  Health  Counseling 

Of  the  25  comments  received  on  the 
guideline,  20  responded  to  our  invitation 
for  comment  on  the  proposed  definition 
of  "mental  health  counseling  and  care." 
Among  those  commenting  on  the 
definition  were  six  State  victim 
compensation  boards,  the  American 
Psychiatric  Association,  the  American 
Psychological  Association,  and  a  variety 
of  victim  service  providers. 

Several  commenters  criticized  the 
portion  of  the  definition  requiring  that 
counseling  be  provided  "by  a  person 
who  meets  such  standards  as  may  be  set 
by  the  State"  for  mental  health 
counseling.  The  thrust  of  their  criticism 
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was  that  physicians,  psychiatrists,  and 
Other  licensed  mental  health 
professionals  should  be  specifically 
identiHed  in  the  guideline  as  persons 
who  must  be  included  among  any 
State's  list  of  acceptable  mental  health 
counselors. 

After  careful  consideration  of  these 
comments,  we  believe  that  the  proposed 
language  should  be  retained  in  the  fmal 
definition.  The  primary  reason  for  our 
conclusion  is  that  the  State  is  the 
appropriate  level  of  government  to  make 
this  determination.  The  State,  not  the 
Federal  government,  must  be 
responsible  for  determining  what 
qualifications  are  necessary  to  provide 
mental  health  counseling  to  those 
victimized  within  its  borders.  Some 
States  may  feel  that  only  those  persons 
who  meet  the  State's  licensing 
requirements  for  physicians  or 
psychiatrists  are  capable  of  providing 
quality  mental  health  care;  some  may 
feel  that  only  persons  who  have 
received  specific  training  in  counseling 
crime  victims  or  who  have  a  certain 
amount  of  experience  or  formal 
education  in  the  field  are  capable. 

These  fundamental  issues  must  be 
weighed  and  resolved  in  the  context  of 
each  State's  needs  and  resotu-ces.  It 
would,  in  our  view,  be  highly 
inappropriate  for  the  Federal 
Government  to  impose  a  blanket 
requirement  on  all  States  without  any 
knowledge  of  whether  that  requirement 
would  actually  be  helping  or  hurting 
crime  victims  in  a  particular  State.  The 
State  is  best  equipped,  e.g.,  to  evaluate 
whether  its  medical  licensing 
requirements  assure  quality  mental 
health  care  for  crime  victims,  to 
determine  what  standards  should  be 
established  to  assure  the  availability  of 
quality  counseling  to  all  segments  of  the 
community  and  all  locations  in  the 
State,  and  to  assess  the  financial  impact 
of  alternative  standards  on  both  crime 
victims  and  the  State.  For  these  reasons, 
no  change  has  been  made  in  this  portion 
of  the  proposed  definition. 

Several  commenters  also  responded 
to  our  request  for  comment  on  how  to 
best  assure  that  grant  funds  are  not  used 
to  subsidize  mental  health  counseling 
for  problems  unrelated  to  the 
victimization  incident,  e.g.,  family 
problems  existing  prior  to  the  incident. 
These  commenters  cautioned  that, 
particularly  in  child  abuse  and  spouse 
abuse  cases,  the  underlying  family 
problems  are  directly  connected  to  the 
victimization  episode,  and  that 
subsequent  counsehng  must  often 
address  those  pre-existing  problems  as 
well  as  the  criminal  incident.  We  have 
not  amended  the  proposed  definition  to 


require  States  to  cover  such  preexisting 
problems  in  any  particular  manner,  but 
wish  to  highlight  the  issue  for  States' 
consideration  in  framing  their  mental 
health  counseling  rules.  The  final 
guidehne  permits  States  to  compensate 
victims  for  problems  pre-existing  the 
victimization  incident  and  to  receive 
Federal  assistance  of  up  to  35%  of  the 
cost  of  whatever  mental  health  care 
compensation  they  choose  to  extend  to 
such  victims. 

One  other  set  of  comments  warrants 
discussion.  A  number  of  writers 
recommended  that  crime  victims  be 
permitted  to  receive  mental  health 
counseling  compensation  regardless  of 
whether  they  suffered  a  physical  injury 
as  a  result  of  the  crime.  0)P  believes 
that  this  too  is  clearly  an  issue  best  left 
to  the  individual  States  for  resolution. 
The  State  must  be  permitted  to  decide 
whether  the  potentially  substantial  cost 
of  providing  mental  health  care  benefits 
to  crime  victims  who  have  not  suffered 
physical  injury  outweighs  the  sometimes 
urgent  need  of  those  victims  for 
counseling,  or  vice  versa.  Because  this 
problem  has  its  most  direct  and 
substantial  impact  on  the  State,  the 
Federal  government  should  leave  the 
State  to  choose  its  own  course  on  the 
basis  of  its  own  needs  and  resources. 

2.  Application  Requirements 

A.  FFY 1985  Grants 

At  the  regional  conferences, 
substantial  discussion  was  devoted  to 
the  Act's  requirement  that  grant  funds 
be  obligated  by  the  end  of  the  Federal 
fiscal  year  following  the  year  of  award. 
Because  of  this  requirement,  some 
attendees  felt  that  their  States  would  be 
well  advised  to  defer  their  grant 
applications  until  early  FFY  88  so  as  to 
have  almost  two  full  years  to  obligate 
the  funds.  This  issue  was  not  addressed 
in  the  proposed  guideline. 

To  fully  inform  State  decisionmakers 
of  the  ramifications  of  this  issue,  a  new 
section  IIB.  has  been  added  to  the  final 
guideline  explaining  the  "year  plus  one" 
rule  and  its  impact  on  the  States.  The 
new  section  also  sets  an  FY  1985 
compensation  grant  application 
deadline  of  October  1, 1985.  Receipt  of 
applications  by  that  date  will  permit 
OJP  to  make  final  calculations  of  each 
State's  compensation  and  victim 
assistance  grants  without  the  need  for 
later  setoffs  or  other  financial 
adjustments. 

Two  other  changes  in  the  FFY  1985 
application  provisions  were  made  at  the 
suggestion  of  commenters.  One 
compensation  board  offlcial  observed 
that,  in  his  State,  only  the  Secretary  of 
State  could  certify  copies  of  statutes. 


and  recommended  adding  that  official  to 
the  list  of  appropriate  certifying  officers. 
That  suggestion  was  accepted  as  was 
the  suggestion  made  by  two  commenters 
that  the  victim  compensation  guideline 
use  the  same  language  to  explain  the 
nonsupplementation  clause  as  was  used 
in  the  proposed  victim  assistance 
guideline.  As  a  result,  a  sentence 
emphasizing  that  Federal  funds  should 
be  used  to  enhance  or  expand  State 
compensation  programs  has  been  added 
to  the  final  guideline. 

B.  Future  Fiscal  Year  Grants 

Several  comments  focused  on  the 
proposed  guideline's  implementation  of 
the  Act's  requirement  that  recipient 
programs  promote  victim  cooperation 
with  law  enforcement.  The  proposed 
guideline  would  have  required  the 
States  to  "at  a  minimum,  require  a 
victim  to  report  the  crime  to  the 
appropriate  criminal  justice  agency  and 
assist  in  the  identification  of  the 
suspect."  The  commenters  observed  that 
some  victims  decline  to  do  so  out  of  fear 
for  their  own  personal  safety,  or  are 
simply  unable  to  do  so  for  serious  health 
reasons.  To  accommodate  this  concern. 
OJP  has  added  a  sentence  to  section 
inc.  of  the  guideline  allowing  a  State,  if 
it  wishes,  to  permit  an  uncooperative 
victim  to  receive  benefits  if  he  or  she 
can  "convincingly  demonstrate  that  the 
failure  to  cooperate  was  due  to  a 
compelling  health  or  safety  reason." 

In  addition,  section  IIIA.  was 
amended  by  changing  the  description  of 
the  fundamental  criterion  of  eligibility 
from  an  "operational  State- 
administered"  compensation  program  to 
"an  operational  State"  compensation 
program.  This  change  was  made  at.  the 
suggestion  of  a  State  whose 
compensation  program  is  established  by 
State  law  but  actually  administered  at 
the  district  level. 

3.  Financial  Requirements 

The  proposed  guideline  would  have 
limited  allowable  costs  under  the 
compensation  grant  to  medical  expenses 
(including  mental  health  counselingj, 
lost  wages,  and  funeral  expenses.  The 
pajmient  of  these  costs  is  a  criterion  of 
ehgibility  under  the  Act.  but  the  Act 
does  not  limit  the  use  of  grant  funds  to 
strictly  those  benefits.  The  statute 
simply  requires  that  grant  funds  be  used 
only  "for  awards  of  compensation." 
Section  1403(a)(1).  Accordingly.  Section 
IVB.  of  the  guideline  has  been  amended 
to  permit  grant  funds  to  be  used  for  the 
payment  of  any  crime  victim 
compensation  authorized  under  State 
law,  except  property  damage. 
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Although  the  use  of  grant  funds  for 
property  damage  payments  is  not 
expressly  precluded  by  the  Act,  OJP  is 
precluding  their  use  for  that  purpose  as 
a  matter  of  policy.  This  restriction  is 
consistent  with  the  Act's  prohibition  on 
including  property  damage  payments  in 
the  amount  to  be  used  in  calculating  the 
amount  of  the  grant  to  the  compensation 
program.  Both  prohibitions  are  intended 
to  discourage  the  use  of  compensation 
funds  for  that  purpose  and  to  encourage 
their  use  for  other,  more  critically 
needed  benefits. 

4.  Reporting  Requirements 

The  final  guideline  substantially 
changes  the  reporting  requirements  set 
forth  in  section  VI  of  the  proposed 
guideline.  First,  although  only  an  annual 
report  will  be  required  for  FT  1986 
activities,  the  final  guideline  requires 
submission  of  semiannual  reports  for  FY 
1987.  In  addition,  the  report  form  will 
solicit  more  statistical  information  about 
the  State  compensation  program  than 
was  contemplated  in  the  proposed 
guideline. 

The  primary  reason  for  these  changes 
is  the  need  to  provide  a  comprehensive 
report  to  Congress  in  1987  on  the 
cumulative  results  of  the  Victims  Act 
grant  programs.  OJP  does  not  anticipate 
that  the  changes  will  create  significant 
new  burdens  for  the  States.  Our  review 
of  the  annual  reports  submitted  by  State 
compensation  programs  indicated  that 
most  States  are  collecting  much  of  the 
basic  information  that  would  be 
required  in  compiling  the  compensation 
information  being  requested  in  the  fmal 
guideline. 

A  third  change  in  the  final  guideline 
eliminates  the  requirement  that  recipient 
programs  submit  information  concerning 
benefit  claims,  awards,  and  denials  by 
race,  color,  national  origin,  religion, 
handicap,  and  sex.  Programs  are  still 
required  to  maintain  this  information 
but  need  not  submit  it  as  part  of  the 
performance  report. 

The  House  Select  Committee  on  Aging 
suggested  that  we  also  require  recipients 
to  maintain  information  by  age.  Their 
recommendation  was  based  on  their 
concern  that  the  Federal  government  be 
able  to  adequately  measure  the  special 
needs  of  elderly  crime  victims.  OJP 
agrees,  not  only  because  more 
information  is  needed  about  the  criminal 
victimization  of  the  elderly  but  about  the 
victimization  of  children  as  well. 
Accordingly,  programs  will  also  be 
required  to  maintain  information 
concerning  benefit  claims,  awards,  and 
denials  by  age. 


5.  Grandfather  Clause 

One  commenter  requested  that  OJP 
clarify  the  date  triggering  the  State's 
obligation  to  conform  its  compensation 
legislation  to  the  requirements  of  the 
Act.  Section  I  of  the  final  guideline  has 
accordingly  been  revised  to  clarify  that 
a  State  must  enact  necessary 
amendments  to  its  legislation  one 
regular  legislative  session  after  the  date 
the  first  grant  to  that  State  is  made. 

6.  Audit  Provisions 

Section  IV  C.  of  the  guideline  has 
been  substantially  revised  to  reflect  the 
promulgation  of  new  OMB  Circular  No. 
A-128  {"Audits  of  State  and  Local 
Governments")  on  April  12, 1985.  A 
sentence  has  also  been  added  to  section 
IV  B.  explaining  that  the  Victims  of 
Crime  Act  prohibits  the  use  of 
compensation  grant  funds  for  the 
payment  of  audit  costs. 

This  guideline  does  not  constitute  a 
"major"  rule  as  defined  by  Executive 
Order  12291  because  it  does  not  result 
in:  (a)  An  effect  on  the  economy  of  $100 
million  or  more;  (b)  a  major  increase  in 
any  costs  or  prices;  or  (c)  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation 
among  American  enterprises. 

In  addition,  because  the  guideline  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
no  analysis  of  the  impact  of  these  rules 
on  such  entities  is  required  by  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 
et  seq. 

A  projected  state-by-state  distribution 
of  FY  1985  victim  compensation  and 
victim  assistance  grants  is  also 
appended  to  the  guideline. 

The  final  crime  victim  compensation 
grant  guideline  is,  accordingly,  revised 
to  read  as  follows: 

Guideline  for  Crime  Victim 
Compensation  Grants 

/.  Overview  of  the  Statute 

The  Act  provides  that,  funds 
permitting,  the  Attorney  General  will 
make  an  annual  grant  to  an  eligible 
crime  victim  compensation  program  in 
an  amount  equal  to  35%  of  the  amount 
paid  from  State  funds  by  the  program  as 
compensation  to  victims  of  crime 
(excluding  amounts  paid  to  compensate 
victims  for  property  damage)  during  the 
preceding  fiscal  year.  Section  1403(a)(1). 
If  the  amount  of  money  in  the  Fund  is 
insufficient  to  award  each  State  35%  of 
its  prior  year  compensation  payouts,  all 
States  will  be  awarded  the  same 
percentage  of  their  prior  year  payouts 
out  of  available  funds.  Section 
1403(a)(2).  For  purposes  of  the  victim 
compensation  provisions  of  the  Act, 


"State"  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  other  possession  or 
territory  of  the  United  States.  Section 
1403(d)(4). 

Section  1403  of  the  Act  prescribes  the 
conditions  and  eligibility  criteria  related 
to  crime  victim  compensation  grants. 
Section  1403(c),  of  tlie  Act.  however,  is  a 
"grandfather"  clause  that,  in  effect, 
permits  each  State  with  a  compensation 
program  that  was  awarding  benefits  in 
Federal  fiscal  year  (FFY)  1984  to  receive 
a  grant  during  FY  1985  even  if  the 
program  does  not  conform  to  the  Act's 
criteria.  The  clause  allows  a  State  one 
regular  legislative  session  after  the  date 
the  first  grant  to  that  State  is  made  to 
conform  its  laws  to  the  Act.  States  not  in 
compliance  with  the  Act  at  the  time 
subsequent  grants  are  made  will  be 
ineligible  for  those  grants. 

//.  Program  Requirements  for  FY  1985 
Grants 

A.  Application  Contents 

In  order  to  be  eligible  for  awards 
under  the  Act  in  FY  1985  the  program 
need  only  provide  evidence  that  it  was 
"in  effect"  on  the  date  the  first  grants 
are  to  be  made.  This  will  require 
submission  of  only  the  following 
information  and  assurance: 

(1)  A  statement  certified  by  the  chief 
executive  of  the  State  of  the  total 
amount  of  money  spent  by  the  program 
for  crime  victim  compensation  awards 
in  the  preceding  Federal  fiscal  year 
(October  1, 1983-September  30. 1984): 

(2)  The  amount  of  such  compensation 
paid  for  "property  damage"; 

(3)  The  total  amount  and  each  source 
of  revenue  for  the  program  in  FY  1984: 

(4)  A  certified  copy  of  the  State 
statute  or  other  legal  authority 
establishing  the  program;  and 

(5)  An  assurance  that  funds  received 
under  the  Act  will  not  be  used  to 
supplant  State  funds  otherwise 
available  for  crime  victim  compensation. 

For  the  purpose  of  requirement  (1),  the 
amount  to  be  certified  is  only  the 
amount  actually  spent  by  the  program  to 
compensate  victims  of  crime  in  Federal 
FY  1984.  Amounts  expended  for 
administration  of  the  program  or  other 
types  of  victim  assistance  are  to  be 
excluded,  as  are  amounts  appropriated 
or  collected  for  the  purpose  of  victim 
compensation  which  were  not 
expended. 

For  the  purpose  of  requirement  (2),  the 
term  "property  damage"  is  defined  by 
the  act  to  exclude  damage  to  prosthetic 
devices  and  dental  devices.  TTierefore, 
States  may  include  payments  made  for 
damage  to  those  devices  in  the  amount 
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reported  under  requirement  (1)  as 
compensation  to  victims  of  crime. 
Compensation  paid  to  reimburse  crime 
victims  for  damages  to.  or  loss  of.  any 
other  real  or  personal  property  must  be 
reported  under  requirement  (2). 

For  the  purpose  of  requirement  (4). 
certification  may  be  effected  by  the 
chief  executive,  the  State  Attorney 
General,  the  Secretary  of  State,  or  the 
clerk  of  the  State  legislature. 

With  respect  to  requirement  (5).  the 
Act  prohibits  States  from  using  the 
Federal  funds  made  available  under  the 
Act  to  supplant  State  funds  otherwise 
available  firom  crime  victim 
compensation.  Section  1403(b)(3).  This 
prohibition,  however,  is  one  of  the 
statutory  eligibility  criteria  rendered 
inapplicable  to  FY  1985  compensation 
grants  by  the  "grandfather"  clause  found 
in  Section  1403(c)  of  the  Act. 
Nevertheless.  OJP  is  adopting  the 
nonsupplantation  clause  as  a  statement 
of  policy  applicable  to  FY  1985  grants. 

The  nonsupplantation  provision  is 
fundamentally  intended  to  assure  that 
the  States  use  the  Federal  funds 
provided  under  the  Act  to  augment,  not 
replace,  otherwise  available  State 
funding  for  victim  compensation. 
Federal  funds  should  be  used  to 
enhance  compensation  benefits  or 
.expand  program  coverage,  not  simply 
substitute  for  previously  available  State 
monies.  The  States  may  not  decrease 
their  nnancial  commitment  to  crime 
victim  compensation  solely  because 
they  are  receiving  Federal  funds  for  the 
same  purpose. 

The  requested  information  and 
assurance  may  be  provided  in  a  letter 
attached  to  Standard  Form  424. 
"Application  for  Federal  Assistance". 
Eligible  programs  must  also  provide  the 
information  and  assurances  explained  in 
the  Civil  Rights  and  Financial  sections 
of  the  Guideline  below  (See  Sections  IV 
and  V). 

B.  Date  of  Application 

Section  1402(e)  of  the  Act  permits  a 
State  to  obligate  its  grant  funds  at  any 
time  during  the  Federal  fiscal  year  (FFY) 
of  award  and  the  following  FFT.  Funds 
that  are  not  obligated  at  the  end  of  the 
following  FFY  must  be  returned  to  the 
general  fund  of  the  United  States 
Treasury.  Accordingly,  grant  funds      >. 
awarded  in  Ft-T  1985.  i.e.,  before 
October  1. 1985.  must  be  obligated  by 
the  State  by  September  30. 1986.  Grant 
funds  awarded  in  FFY  1986.  i.e..  on  or 
after  October  1. 1985.  must  be  obligated 
by  September  30. 1987.  In  deciding  when 
to  submit  their  applications,  therefore, 
the  States  should  balance  their  need  for 
the  grant  funds  as  soon  as  possible 


against  their  need  for  a  longer  time  to 
obligate  the  funds. 

Applications  for  FY  1985  grants  must 
be  received  by  OJP  no  later  than 
October  1. 1985. 

///.  Program  Requirements:  Future 
Fiscal  Year  Grants 

After  FY  1985.  State  crime  victim 
compensation  programs  must  meet  the 
statutory  criteria  set  forth  below: 

"A  crime  victim" compensation 
program  is  an  eligible  crime  victim 
compensation  program  for  the  purposes 
of  this  section  if — 

"(1)  Such  program  is  operated  by  a  State 
and  offers  compensation  to  victims  of  crime 
and  survivors  of  victims  of  crime  for — 

"(A)  Medical  expenses  attributable  to  a 
physical  injury  resulting  from  compensable 
crime,  including  expenses  for  mental  health 
counseling  and  care: 

"(B)  Loss  of  wages  attributable  to  a 
physical  injury  resulting  from  a  compensable 
crime:  and 

"(C)  Funeral  expenses  attributable  to  a 
death  resulting  from  a  compensable  crime: 

"(2)  Such  program  promotes  victim 
cooperation  with  the  reasonable  requests  of 
law  enforcement  authorities: 

"(3j  Such  State  certifies  that  grants 
received  under  this  section  will  not  t>e  used 
to  supplant  State  funds  otherwise  available 
to  provide  crime  victim  compensation: 

"(4)  Such  program,  as  to  compensable 
crimes  occurring  within  the  Stale,  makes 
compensation  awards  to  victims  who  are 
nonresidents  of  the  State  on  the  basis  of  the 
same  criteria  used  to  make  awards  to  victims 
who  are  residents  of  such  State: 

"(5)  Such  program  provides  compensation 
to  victims  of  crimes  occurring  within  such 
State  that  would  be  compensable  crimes,  but 
for  the  fact  that  such  crimes  are  subject  to 
Federal  jurisdiction,  on  the  same  basis  that 
such  program  provides  compensation  to 
victims  of  compensable  crimes:  and 

"(6)  Such  program  provides  such  other 
information  and  assurances  related  to  the 
purposes  of  this  section  as  the  Attorney 
General  may  reasonably  require."  Section 
1403(b). 

The  Act  defmes  certain  terms  used  in 
section  1403(b)  as  follows: 

"(1)  The  term  "property  damage'  does  not 
include  damage  to  prosthetic  devices  or 
dental  devices: 

"(2)  The  term  'medical  expenses'  includes, 
to  the  extent  provided  under  the  eligible 
crime  victim  compensation  program, 
expenses  for  dental  services  and  devices  and 
prosthetic  devices  and  for  services  rendered 
in  accordance  with  a  method  of  healing 
■  recognized  by  the  law  of  the  State: 

"(3)  The  term  'compensable  crime'  means  a 
crime  the  victims  of  which  are  eligible  for 
compensation  under  the  eligible  crime  victim 
compensation  program:  and 

"(4)  The  term  'State"  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico, 
and  any  other  possession  or  territory  of  the 
United  States."  Section  1403(d). 


A.  Eligible  Program  Generally 

The  fundamental  criterion  of 
eligibility  is  an  operational  State  crime 
victim  compensation  program.  Although 
an  authorized  program  that  has  not 
actually  paid  out  compensation  benefits 
would  be  technically  eligible  under 
subsection  1403(b)(1).  the  program 
would  not  be  entitled  to  any  Federal 
funds  because  it  had  not  awarded  any 
benefits  that  the  Federal  government 
could  match  (up  to  35%)  under 
subsection  1403(a)(1).  Federal  funds  may 
not  be  used  as  "start-up"  funds  for  a 
new  State  program. 

B.  Compensation  Criteria  (Sec. 
1403(b)(1)) 

The  Act  requires  as  a  condition  of 
eligibility  that  a  crime  victim 
compensation  program  offer 
compensation  for  crime-related  medical 
expenses  (including  mental  health 
counseling  and  care),  lost  wages,  and 
funeral  expenses.  This  criterion  does  not 
require  the  pa  jTnent  of  all  these 
exjjenses  without  limitation;  rather,  it 
requires  that  the  State  offer 
compensation  in  each  area,  subject  to 
such  limitations  and  conditions  as  the 
State  deems  appropriate. 

"Mental  health  counseling  and  care" 
means  the  assessment,  diagnosis,  and 
treatment  of  an  individual's  mental  and 
emotional  functioning  that  is  required  to 
alleviate  psychological  trauma  resulting 
from  a  compensable  crime.  Such 
intervention  must  be  provided  by  a 
person  who  meets  such  standards  as 
may  be  set  by  the  State  for  victim 
mental  health  counseling  and  care. 

C.  Cooperation  With  Law  Enforcement 
(Sec.  1403(b)(2)) 

This  criterion  requires  that  a  State 
program  promote  victim  cooperation 
with  the  reasonable  requests  of  law 
enforcement  authorities.  The  States  may 
impose  such  reasonable  requirements  as 
they  see  fit.  but  must,  at  a  minimum, 
require  a  victim  to  report  the  crime  to 
the  appropriate  criminal  justice  agency 
and  assist  in  the  indentification  of  the 
suspect.  A  State,  if  it  wishes,  may  permit 
an  uncooperative  victim  to  receive 
benefits  only  if  the  victim  can 
convincingly  demonstrate  that  the 
failure  to  cooperate  was  due  to  a 
compelling  health  or  safety  reason. 

D.  Nonsupplantation  (Sec.  1403(b)(3)) 

As  noted  under  Section  II  above,  this 
criterion  requires  the  State  to  certify 
that  the  Federal  funds  received  under 
the  Act  will  not  supplant  State  funds 
otherwise  available  for  victim 
compensation.  The  discussion  of  the 
nonsupplantation  provision  under 
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Section  II  is  applicable  in  full  to  post-FY 
1985  grants. 

E.  Nondiscrimination  Against 
Nonresidents  (Sec.  1403(b)(4)) 

This  provision  is  intended  to  assure 
that  nonresidents  of  a  State  who  are 
victimized  in  a  State  that  has  an  eligible 
compensation  program  are  provided  the 
opportunity  to  apply  for  and  receive  the 
same  compensation  benefits  that  are 
available  to  residents  of  the  State.  The 
maintenance  of  reciprocal  agreements 
with  certain  other  State,  or  foreign 
compensation  programs  will  not  suffice 
to  meet  this  criterion.  Eligibility  for 
Federal  funding  will  require  the  program 
to  extend  its  coverage  to  all 
nonresidents  victimized  in  the  State. 

F.  Coverage  of  Victims  of  Federal 
Crimes  (Sec.  1403(b)(5)) 

Thi*  criterion  will  require  States  to 
compensate  victims  of  crimes  committed 
within  their  borders  that  are  subject  to 
exclusively  Federal  reservation  inside 
the  State  must  be  afforded  the  same 
benefits  that  would  be  available  to  her  if 
the  rape  were  committed  elsewhere  in 
the  State. 

G.  Other  Information  and  Assurances 
(Sec.  1403(b)(6)) 

Pursuant  to  this  subsection,  the 
Department  of  Justice  may  make 
reasonable  requests  for  other 
information  and  assurances  pertinent  to 
the  statute,  e.g.,  the  civil  rights, 
financial,  and  program  information 
requested  below.  This  criterion  will  not 
be  used  to  impose  substantive 
conditions  or  requirements  on  State 
compensation  programs.  The 
information  and  assurances  requested 
under  this  provision  will  be  only  those 
needed  to  effectively  administer  the 
program  or  to  prepare  the  statutorily- 
required  report  to  Congress  on  the  Act's 
effectiveness.  See  section  1407(b). 

IV.  Financial  Requirements 

A.  Payment  of  Grant  Funds 

1.  Annual  Requirement  Under 
$120,000.  Grantees  whose  annual  fund 
requirement  is  less  than  $120,000  will 
receive  Federal  funds  on  a  "Check 
Issued"  basis.  Upon  receipt,  review  and 
approval  of  a  REQUEST  FOR 
ADVANCE  OR  REIMBURSEMENT,  H-3 
Report  (Form  7160/3)  by  the  grantor 
agency,  a  voucher  and  a  schedule  for 
payment  is  prepared  for  the  amount 
approved.  This  schedule  is  forwarded  to 
the  U.S.  Treasury  requesting  issuance 
and  mailing  of  the  check  directly  to  the 
grantee  or  its  designated  fiscal  agent.  A 
request  must  be  limited  to  the  grantee's 


immediate  cash  needs  and  submitted  at 
least'monthly. 

2.  Annual  Requirement  Over  $120,000. 
Grantees  whose  annual  fund 
requirement  exceeds  $120,000  generally 
receive  Federal  funds  by  utilizing  the 
"Letter  of  Credit"  procedures.  This 
funding  method  is  a  cash  management 
process  prescribed  by  the  U.S.  Treasury 
for  all  major  grant-in-aid  recipients. 

3.  Check  Issuance.  All  checks  drawn 
for  the  payment  of  fund  requests,  either 
under  the  "Check  Issued"  or  the  "Letter 
of  Credit"  process,  are  prepared  and 
disbursed  by  the  U.S.  Treasury  and  not 
by  the  grantor  agency. 

4.  Termination  of  Advance  Funding.  If 
a  grantee  organization  receiving  cash 
advances  by  letter  of  credit  or  by  direct 
Treasury  check  demonstrates  an 
unwillingness  or  inability  to  establish 
procedures  that  will  minimize  the  time 
elapsing  between  cash  advances  and 
disbursement,  the  grantor  agency  may 
terminate  advance  financing  and  require 
the  grantee  organization  to  fmance  its 
operations  with  its  own  working  capital. 
Payments  to  the  grantee  will  then  be 
made  by  the  direct  Treasury  check 
method  to  reimburse  the  grantee  for 
actual  cash  disbursements.  It  is 
essential  that  grantee  organizations 
maintain  a  minimal  amount  of  cash  on 
hand  and  that  drawdowns  of  cash  are 
made  only  when  necessary  for 
disbursement. 

B.  Cost  Allowability 

The  only  costs  allowable  under  crime 
victim  compensation  grants  are 
compensation  payments  to  victims  of 
compensable  crimes.  These  may  include 
payments  for  medical  expenses, 
including  expenses  for  mental  health 
counseling  and  care;  lost  wages;  funeral 
expenses;  loss  of  support;  child  care 
expenses;  and  any  other  cost  payable  as 
crime  victim  compensation  under  State 
law,  except  payments  for  property 
damage. 

Amounts  expended  for  administration 
of  the  program  (including  the 
performance  of  audits  under  section  IV 

C.  below)  are  not  allowable  costs. 
Although  under  0MB  Circular  No.  A- 
128.  audit  costs  are  generally  allowable 
charges  under  Federal  grants,  the 
Victims  of  Crime  Act  expressly  states 
that  crime  victim  compensation  grant 
funds  may  be  used  "only  for  awards  of 
compensation."  Sec.  1403(a)(1). 

C.  Financial  Status  Report 

A  Financial  Status  Report  (Form  H-1) 
is  required  for  all  grants.  This  report 
shall  be  submitted  by  the  grantee  within 
45  days  after  the  end  of  the  calendar 
quarter.  Final  reports  are  due  90  days 
after  the  end  date  of  the  grant.  Failure  to 


comply  with  this  requirement  may  result 
in  administrative  action  such  as  the 
withholding  of  payments,  cancellation  of 
a  Letter  of  Credit,  or  noncertification  of 
new  grant  awards.  In  lieu  of  using  the 
standard  H-1  Report,  grantees  may 
satisfy  the  financial  reporting 
requirements  by  completing  an  H-1 
turnaround  document.  This  document  is 
a  facsimile  of  the  H-1  extracted  from  the 
grantor  agency's  computer  files  and  sent 
directly  to  each  grantee.  Pertinent 
information  such  as  grantee  name  and 
address,  grant  number  and  the 
previously  submitted  financial 
information  (if  any)  is  printed  on  the 
form  by  the  computer. 

D.  Audit  Responsibilitures 

Pursuant  to  Office  of  Management 
and  Budget  Circular  A-128,  "Audits  of   - 
State  and  Local  Governments", 
grantees,  subgrantees  and  subrecipients 
have  the  responsibility  to  provide  for  an 
audit  of  their  activities.  These  audits 
shall  be  made  annually,  unless  the  State 
or  local  government  has,  by  January  1. 
1987,  a  constitutional  or  statutory 
requirement  for  less  frequent  audits. 
Grantees,  as  well  as  their  subgrantees. 
contractors  or  other  organizations  under 
cooperative  agreements  or  purchase  of 
service  contracts  are  to  arrange  for 
examinations  in  the  form  of  independent 
audits  in  conformance  with  OMB 
Circular  A-128.  These  audits  shall  be 
made  by  an  independent  auditor  in 
accordance  with  generally  accepted 
government  auditing  standards  covering 
financial  and  compliance  audits. 

The  required  audits  are  to  be 
performed  on  an  organization-wide 
basis  as  opposed  to  a  grant-by-grant 
basis.  The  audit  reports  must  include: 

(1)  The  auditor's  report  on  financial 
statements  of  the  recipient  organization, 
and  a  schedule  of  financial  assistance, 
showing  the  total  expenditures  for  each 
Federal  assistance  program; 

(2)  The  auditor's  report  on  compliance 
containing:  (A)  A  statement  of  positive 
assurance  with  respect  to  those  items 
tested  for  compliance,  including 
compliance  with  law  and  regulations 
pertaining  to  financial  reports  and 
claims  for  advances  and 
reimbursements;  (B)  a  negative 
assurance  of  those  items  not  tested,  and 
a  summary  of  all  instances  of 
noncompliance;  and  (C)  the  auditor's 
report  on  the  study  and  evaluation  of 
internal  control  systems,  which  must 
identify  the  organization's  significant 
internal  accounting  controls,  and  those 
controls  designed  to  provide  reasonable 
assurance  that  Federal  programs  are 
being  managed  in  compliance  with 
applicable  laws  and  regulations.  It  must 
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also  identify  the  controls  that  were 
evaluated,  the  controls  that  were  not 
evaluated,  and  the  material  weaknesses 
identifled  as  a  result  of  that  evaluation. 

E.  Audit  Objectives 

Grants  and  other  agreements  are 
aivarded  subject  to  conditions  of  fiscal, 
program  and  general  administration  to 
which  the  recipient  expressly  agrees. 
Accordingly,  the  audit  objective  is  to 
review  the  recipient's  administration  of 
grant  funds  and  required  non-Federal 
contributions  for  the  purpose  of 
determining  whether  the  recipient  has: 

(1)  Financial  statements  of  the 
government,  department,  agency,  or 
establishment  that  present  fairly  its 
financial  position  and  the  results  of  its 
Tmancial  operations  in  accordance  with 
generally  accepted  accounting 
principles: 

(2)  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  financial  assistance 
programs  in  compliance  with  applicable 
laws  and  regulations:  and 

(3)  The  organization  has  complied 
with  laws  and  regulations  that  may  have 
material  effect  on  its  financial 
statements  and  on  each  Federal 
assistance  program. 

F.  Audit  Implementation 

Grantees  are  required  to  specify  their 
arrangement  for  complying  with  the 
provision  of  OMB  Circular  A-128  and 
include  in  their  grant  application,  to  the 
extent  possible,  the  following 
information: 

(1)  The  identity  of  the  organization 
that  will  conduct  the  audit: 

(2)  Approximate  timing  of  when  the 
audit  will  be  performed: 

(3)  Audit  coverage  to  be  provided. 
Where  the  audit  will  not  provide  the 
coverage  requirements  as  specified 
previously,  the  audit  policy  or  procedure 
must  describe  the  specific  arrangements 
for  obtaining  audit  services  that  will 
meet  the  requirements: 

(4)  An  identification  of  the  audit 
standards,  if  any.  with  which  the 
grantees  will  not  comply: 

(5)  Receipt  and  appropriate 
distribution  of  the  resultant  audit  report: 
and 

(6)  Audit  resolution  policies  and 
procedures  to  be  followed  in  resolving 
the  audit  report 

G.  Fund  Suspension  or  Termination 

If.  after  notice  and  opportunity  for  a 
hearing.  O]?  finds  that  a  State  has  failed 
to  substantially  comply  with  the  Victims 
of  Crime  Act  or  any  implementing 
regulations  or  guidelines.  OJP  must 
suspend  or  terminate  funding  to  the 


State,  or  take  other  appropriate  action. 
Only  States  may  request  a  hearing: 
subgrantees  in  the  State  may  not. 

H.  Grant  Application 

The  "Application  for  Federal 
Assistance"  (Standard  form  424.  (4000/ 
3))  should  be  used  in  the  formal 
application  for  crime  victim 
compensation  projects.  Only  the  face 
sheet  of  the  application  form  need  to 
submitted.  An  original  and  two  copies 
are  required. 

V.  Civil  Rights 

A.  General 

The  Act  provides  that  no  person  shall 
be  excluded  from  participation  in. 
denied  the  benefits  of,  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with  any 
activity  receiving  funds  under  the  Act  on 
the  basis  of  race,  color,  religion,  national 
origin,  handicap,  or  sex.  Section  1407(e). 
Recipients  of  funds  under  the  Act  are 
also  subject  to  Title  VI  of  the  Civil 
Rights  Act  of  1964.  42  US.C.  2000d 
(prohibiting  discrimination  in  Federally- 
funded  programs  on  the  basis  of  race, 
color,  or  national  origin).  Section  504  of 
the  Rehabilitation  Act  of  1973.  29  U.S.C. 
794  (prohibiting  discrimination  in  such 
programs  on  the  basis  of  handicap),  the 
Age  Discrimination  Act  of  1975,  42 
U.S.C.  6101,  et  seq..  and  the  Department 
of  Justice  Nondiscrimination 
Regulations.  28  CFR  Part  42,  Subparts.  C. 
D.  and  G. 

B.  Required  Assurances  and  Information 

To  be  eligible  for  funding  under  the 
Act.  a  crime  victim  compensation 
program  must  submit  the  following 
assurances  and  j/lfocmation: 

(1)  An  assuranca^at  the  program  will 
comply  with  all  af^licable 
nondiscrimination' requirements; 

(2)  An  assurance  that  in  the  event  a 
Federal  or  State  court  or  Federal  or 
State  administrative  agency  makes  a 
finding  of  discrimination  after  a  due 
process  hearing,  on  the  ground  of  race, 
color,  religion,  national  origin,  sex. 
handicap,  or  age  against  the  program, 
the  program  will  forward  a  copy  of  the 
finding  to  the  OJP  Office  of  Civil  Rights 
Compliance  (OCRC);  and 

(3)  The  name  of  a  civil  rights  contact 
person  who  has  lead  responsibility  in 
insuring  that  all  applicable  civil  rights 
requirements  are  met  and  who  shall  act 
as  liaison  in  civil  rights  matters  with 
OCRC. 

Recipient  programs  must  also 
maintain  information  on  victim  claims, 
awards,  and  denials  by  race,  sex. 
national  origin,  handicap,  and  age. 


VI.  Reporting  Requirements 

A  crime  victim  compensation  program 
receiving  funds  under  the  Act  will  be 
required  to  submit  an  annual 
performance  report  to  OJP  on  the  effect 
the  Federal  funds  have  had  on  the 
program  in  FY  1986.  Semi-annual 
performance  reports  will  be  required  for 
FY  1987.  OJP  will  prepare  a  form  for  the 
reports  that  will  solicit  the  required 
information  in  the  most  convenient 
manner  possible.  The  FY  1986 
performance  report  is  due  November  1. 
1986.  The  FY  1987  reports  will  be  due 
May  1. 1987  (for  the  October  1. 1986- 
March  31, 1987  reporting  period)  and 
November  1. 1987  (for  the  April  1. 1987- 
September  30, 1987  reporting  period). 

Each  program  will  be  asked  to  provide 
the  following  information  for  the 
applicable  period: 

1.  Copies  of  any  amendments  to  the 
State  victim  compensation  statute  and 
regulations  indicating  the  changes  made 
in  the  program  since  the  receipt  of  funds 
under  the  Act.  e.g.,  higher  benefit  limits, 
modified  eligibility  criteria: 

2.  The  amount  and  each  source  of 
revenue  for  the  program: 

3.  Claim  statistics,  e.g..  the  total 
number  of  claims,  awards,  denials,  and 
pending  claims,  and  the  total  amount  of 
awards: 

4.  Claim  analysis,  i.e.,  average 
awards:  the  number  and  total  amount  of 
awards:  the  number  and  amount  of 
awards  for  Federal  victims  and  non- 
resident victims;  the  number  and 
amount  of  awards  by  type  of  crime:  and 
the  number  and  amount  of  awards  by 
type  of  expenses,  i.e..  medical,  mental 
health  counseling,  dental,  funeral,  etc. 

5.  Analysis  of  mental  health 
counseling  awards  by  type  of  provider, 
e.g.,  psychiatrist,  psychologist,  rape 
crisis  center,  community  mental  health 
center;  number  and  amount  of  awards; 
and  duration  of  awards. 

6.  Referral  sources  to  the 
compensation  program. 

Proposed  reporting  forms  will  be 
distributed  to  recipient  programs  for 
comment  prior  to  adoption  of  a  final 
form. 

Lois  Haight  Herrington. 

Assistant  Attorney  General.  Office  of  Justice 
Programs. 

Set  forth  below  is  OJP's  estimated 
projection  of  fund  distribution  from  the 
Crime  Victims  Fund  for  FY  1985.  The 
projection  is  based  on  an  estimated  $60 
million  being  available  for  distribution 
to  the  States.  Actual  receipts  in  the  Fund 
through  July  1985  total  approximately 
S58  million.  The  $60  million  estimate  is. 
therefore,  a  conservative  one  and 
reflects  a  5%  deduction  from  the  total       J 
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receipts  for  the  Federal  Crime  Victim 
Assistaiiue  program  described  in  Section 
1404(c)  of  the  Victims  of  Crime  Act. 
Final  figures  for  FY  1985  will  be  known 
by  mid-October  and  disseminated  to  the 
States  as  soon  as  possible  thereafter. 

If  a  State  wishes  to  project  the  size  of 
its  victim  assistance  grant  based  on  a 
different  amount  in  the  Fund,  it  should 
(1)  subtract  $28,829,000  from  the  amount 


of  the  Fund,  (2)  multiply  the  remainder 
by  its  percentage  of  U.S.  population 
(Column  4),  and  if  it  is  one  of  the  50 
States,  District  of  Columbia  or  Puerto 
Rico,  add  $100,000. 

Please  review  the  compensation 
figures  for  your  state.  If  you  have  any 
questions,  please  contact  Charles  HoUis, 
Program  Manager  at  202/724-5947. 


Projected  Distribution  of  Crime  Victims  Fund  (FY  1985) 


Stat* 


Alabama.. 


Araona 

ArVaneaa  . 
Calilomia.. 
Colorado... 


Connecticut 

Delaware 

District  of  (Mumbm  .~ 

Florida 

Georgia 

Hawaii: 

kWw 


Indiana.. 


Kanaaa „ 

Kentucky  _._ 

Louisiana 

Maine „ 

Maryland 

Massachusetts.... 

Michigan 

Minnesota ™ 

Mississippi 

Missouri 

Montana 

Netjraska 

Nevada 

New  Hampslwe.. 

New  Jersey 

New  Mexico 

New  Vorfc 

North  Carolina 

North  Dakota 

Ohio „ 

Oklahoma -. 

Oregort.. 


Compensatkm 


1964 
payments 


S809.349 


14.81  a.txx) 

1.340.885 

1,262.798 

350.001 

243.308 

4.264.544 


1985  award 


427.501 


Pennsylvania 

Rhode  Island 

South  Carolina.... 

South  Dakota 

Tennessee 

Texas 


Utah. 


Ve 

Virginia 

Wasrrngton 

West  Virginia....... 

Wisconsin 

Wyommq 

Puerto  Rico 

Virgin  Islands 

Guam 

Am.  Samoa 

N  Mariana  Is 

Trust  Temtories... 


Total 67,504,583 


3.547,277 
334.514 
162.179 
331,739 
609.068 
220.243 


1.337,284 

1,106,437 

1,997.546 

543.378 


761,150 

368,981 

87.505 

301,662 

3.550,515 
184.813 

e.  954,524 

0 

92,722 

6,769,527 
535,565 
744,708 

2.538,555 
350,411 
492.931 


1,412.931 
4.205,691 


530.634 

2,770,437 

150.396 

815,065 


175,809 


0 

S283.000 

0 

0 

5.185.000 

472.000 

442,000 

123,000 

85.000 

1,493.000 

0 

ISiS.lOO 

0 

1,242,000 

117.000 

57,000 

116.000 

213,000 

77,000 

0 

468.000 

387.000 

699.000 

190,000 

0 

266.000 

129,000. 

31.000 

106,000 

0 

1,243.000 

65.000 

2,434.000 

0 

32.000 

2.369.000 

187.000 

261.000 

688.000 

123,000 

173,000 

0 

495.000 

1.472.000 

0 

0 

186.000 

970.000 

53.000 

285,000 

0 

0 

62.000 

0 

0 

0 

0 


Populatxin 


Numt>er 


3,990,000 

500.000 
3,053,000 
2,343,000 
25,622.000 
3,178,000 
3.154.000 

613.000 

623,000 
10,976,000 
5.837.000 
1.039,000 
1.001,000 
11,511,000 
5,498.000 
2,910.000 
2,438,000 
3,723,000 
4,462,000 
1.156,000 
4.349,000 
5,796.000 
9,075,000 
4,162,000 
2,598,000 
5,006,000 

824,000 
1,606.000 

911.000 

977,000 

7.515,000 

1,424.000 

17,735,000 

6,165,000 

686,000 

10.752,000 

3.298.000 

2.674.000 

11,901,000 

962,000 
3,300,000 

706,000 

4,717,000 

15.969,000 

1,652.000 

530,000 
5,636,000 
4.349.000 
1,952,000 
4,766,000 

511,000 
3,267,000 

103,800 

116,400 
34.500 
18,200 

124,000 


Percent 


23.629,000  239,824,900 


166371 
0.20649 
1.27301 
0.97946 
10.68363 
132513 
1.31513 
0.25560 
0.25977 
4.57667 
243386 
043323 
041739 
4.79975 
229251 
1.21339 
1.01658 
1.55238 
186062 
0.48202 
1.81341 
2  41760 
3.78401 
1.73543 
106329 
2.08819 
034358 

037986 
040738 
3.13354 
0.59377 
7.39496 
257063 
0.28604 
4.48327 
1.37517 
1.11496 
4.96237 
040113 
1.37600 
0.29438 
1.96685 
666695 
0.68884 
0.22099 
235005 
1.81341 
081393 
1.98728 
0  21307 
1.36224 
0.04328 
0.04854 
0.01439 
0.00759 
0.05170 


Asaislanca 


$619,000 
165,000 
497,000 
405,000 

3.430.000 
513.000 
510,000 
180.000 
181.000 

1.527.000 
859.000 
235,000 
230,000 

1,596.000 
815,000 
478.000 
417,000 
584,000 
680,000 
250.000 
665.000 
654.000 

1.279,000 
641.000 
438.000 
751.000 
207.000 
309.000 
218.000 
227.000 

1.077.000 
285,000 

2.405,000 
901,000 
189.000 

1,497,000 
529,000 
448.000 

1,647,000 
225,000 
529,000 
192.000 
713,000 

2,178,000 

315,000 

169,000 

833.000 

665.000 

354.000 

719,000 

166.000 

525.000 

13,000 

15,000 

4,000 

2.000 

16,000 


100.00000   36.371,000 


Total 


S61 9.000 
448.000 
497.000 
405.000 

B.615.000 
965,000 
952,000 
303,000 
266,000 

3.020,000 
859.000 
385.000 
230.000 

2.838.000 
932.000 
535,000 
533,000 
797.000 
757.000 
250.000 

1.133,000 

1.241,000 

1978,000 
831,000 
438.000 

1.017,000 
336,000 
340.000 
324,000 
227,000 

2.320,000 
350.000 

4,839.000 
901,000 
221.000 

3.866.000 
716.000 
709.000 

2.535,000 
348,000 
702,000 
192,000 

1.208,000 

3.650,000 
315,000 
169,000 

1.019,000 

1,635.000 
407,000 

1.004.000 

166.000 

525.000 

75,000 

15.000 

4,000 

2,000 

16.000 


60,000,000 


Population  and  award  figures  rourxJed  to  nearest  tfiousand  Column  1— FY  1984  qualifying  victim  compensation  payments. 
Cohjmn  2— FY  1985  award  tMSed  on  36%  ol  Cohjmn  1.  Column  3— Stale  population  estimates  based  on  B<«eau  of  Cer«us' 
most  recent  reports  Cokjmn  4  —Each  stale's  percentage  ol  the  Untied  States  and  Territones  population.  Cokjmn  5.— Amounts 
based  on  $100,000  base  lor  SO  states.  District  of  Columbia  and  Puerto  Rico:  t>alance  spread  using  state  percentage  of  United 
States  population.  Column  6— Total  of  Cohimn  2  and  5. 

[VR  Doc.  85-20567  Filed  8-27-85:  8:45  amj 
BIUJNG  COOE  4410-W-M 


Bureau  of  Prisons 

Announcements  of  Grants,  Services, 
and  Training;  Annual  Program 
Sciiedule  FY  1986 

agency:  Bureau  of  Prisons;  Justice. 
action:  Notice. 

summary:  The  National  Institute  of 
Corrections,  U.S.  Department  of  Justice, 
has  published  its  Annual  Program  Plan/ 
Training  Schedule  for  Fiscal  Year  1986. 
The  document  describes  the  grant 
monies  and  services  available  beginning 
October  1. 1985,  as  well  as  training  that 
will  be  provided  at  the  Institute's 
National  Academy  of  Corrections. 
Eligibility  criteria  for  participation  in  the 
training  sessions  and  an  application 
form  are  included. 

Those  interested  in  obtaining  a  copy 
of  the  Annual  Program  Plan/Training 
Schedule  may  contact  the  National 
Institute  of  Corrections,  320  First  Street, 
NW,  Washington.  DC  20534  (telephone 
202-724-8449)  or  its  Academy  or  Jail 
Center,  1790  30th  Street,  Boulder.  CO 
80301  (telephone  303-497-6060  or  6700). 

Dated:  August  21, 1985. 
Raymond  C  Brown, 

Director,  National  Institute  of  Corrections. 
(FR  Doc.  85-20572  Filed  8-27-«5;  8:45  am) 

BtLUNQ  CODE  4410-N-M 


New  Award  Under  the  Competitive 
Program  Offering;  kHodel  Architectural 
Plans  for  Smalt  Jails;  Application 

agency:  Bureau  of  Prisons;  Justice. 

ACTION:  Application  Notice  for 
Competitive  Program  Offering  on  Model 
Architectural  Plans  for  Small  Jails. 

summary:  The  National  Institute  of 
Coi'.ictions.  U.S.  Department  of  Justice, 
is  soliciting  proposals  to  conduct  the 
second-year,  final  part  of  a  project 
entitled,  "Model  Architectural  Plans  for 
Small  Jails."  The  $150,000  effort  will 
involve  analysis  of  detailed  data 
collected  from  nearly  500  small  jails 
constructed  over  the  past  10  years  as 
well  as  data  collected  from  30  site  visits 
to  a  sampling  of  those  jails. 

Using  that  data,  the  award  recipient 
will  develop  prototypical  architectural 
plans  for  a  20-bed  jail  and  a  40-bed  jail. 
A  companion  design  guide,  including 
schematics  and  discussions  of  all 
related  architectural,  management,  and 
operational  elements,  will  be  developed 
and  prepared  in  camera-ready  form. 
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The  award  will  be  made  as  a 
cooperative  agreement,  as  there  will  be 
significant  federal  involvement  in  the 
review  and  development  of  the  proiect 
elements.  One  award  of  up  to  $150,000 
will  be  made.  Applicants  must  have 
architectural  experience,  as  well  as 
expertise  in  jail  planning,  design,  and 
construction.  Applications  must  be 
received  by  October  15, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  O'Toole,  National  Institute  of 
Corrections  Jail  Center,  1790  30th  Street, 
Suite  440,  Boulder,  Colorado  80301; 
telephone  303-497-6700. 

Dated:  August  21. 1985. 
Raymond  C.  Bro%vn; 

Director,  National  Institute  of  Corrections. 
(FR  Doc.  85-20573  Filed  8-27-85;  8:45  ami 

MUJNG  CODE  4410-3»-M 


DEPARTMENT  OF  LABOR 

Office  of  Federal  Contact  Compliance 
Programs 

William  B.  Relly  A  Co.,  Inc.,  d/b/a/ 
tuizianne  Blue  Plate  Foods;  Debarment 

agency:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
action:  Notice  of  Debarment,  William 
B.  Reily  &  Co.,  Inc.  d/b/a/  Luzianne  Blue 
Plate  Foods. 

summary:  This  notice  advises  of  the 
debarment  of  William  B.  Reily  &  Co., 
Inc.  d/b/a/  Luzianne  Blue  Plate  Foods 
as  an  eligible  bidder  on  Government 
contracts  and  subcontracts.  The 
debarment  is  effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Pugh,  Deputy  Director,  Office  of 
Federal  Contract  Compliance  Programs, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Room  N- 
3416,  Washington,  D.C.  20210  (202-523- 
9475). 

SUPPLEMENTARY  INFORMATION:  On  May 
28, 1985,  pursuant  to  41  CFR  60-30.32(c), 
Administrative  Law  Judge  E.  Earl 
Thomas  issued  a  final  administrative 
Decision  and  Order:  (1]  Finding  William 
B.  Reily  &  Co.,  Inc.  d/b/a/  Luzianne  Blue 
Plate  Foods  in  violation  of  Executive 
Order  11246,  as  amended,  and  the 
implementing  regulations;  (2)  cancelling 
all  Federal  Contracts  and  subcontracts 
and  all  federally-assisted  construction 
contracts  and  subcontracts  of  William  B. 
Reily  &  Co.,  Inc.;  and  (3)  declaring 
William  B.  Reily  &  Co.,  Inc.  and  its 
successors  ineligible  for  the  award  of 
any  Government  contracts  or 
subcontracts  and  ineligible  for 
extensions  or  other  modifications  of  any 
existing  Government  contract  or 


subcontract.  A  copy  of  ^he  Decision  and 
Order  is  attached. 

The  debarment  from  future 
Government  contracts  and  subcontracts 
and  from  extensions  or  other 
modifications  of  existing  contracts  is 
effective  immediately,  and  applies  to 
William  B.  Reily  &  Co.  Inc.,  its 
successors,  officers,  agents,  servants, 
employees,  and  attorneys,  and  to  those 
persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise.  That  part  of  the 
order  cancelling  existing  contracts  will 
not  become  effective  until  the  relevant 
contracting  agencies  have  been 
consulted  as  required  by  Section 
209(a)(5)  of  Executive  Order  11246,  as 
amended  by  Executive  Order  12086. 

Signed  August  21. 1985,  Washington.  D.C. 
William  E.  Brock. 
Secretary  of  Labor. 

Decision  and  Order 

In  the  Matter  of  The  Department  of  Labor. 
The  Office  of  Fair  Contract  Compliance 
Programs  v.  William  B.  Reily  &  Co.,  Inc. 
d/b/a  Luzianne  Blue  Plate  Foods,  Case  No. 
85-OFC-5. 

This  proceeding  arises  under 
Executive  Order  No.  11246  (30  FR  12319) 
as  amended  by  Executive  Order  No. 
11375  (32  FR  14303)  and  the  regulations 
issued  pursuant  thereto  at  41  CFR  Part 
60. 

On  January  23, 1985  the  Department  of 
Labor  (DOL)  filed  a  Complahit  in  this 
matter  which  alleged  that  the  Defendant 
was  a  government  contractor  subject  to 
the  above-cited  Order  and  regulations 
and  was  in  breach  of  its  government 
contract  due  to  its  failure  to  develop  a 
written  afBrmative  action  program  as 
required  by  41  CFR  60-2.1.  The 
Complaint  states  that  the  DOL  sought 
voluntary  compliance  through 
conciliatory  efforts  but  was 
unsuccessful.  The  Complaint  specifically 
invoked  the  Expedited  Hearing 
procedures  available  under  41  CFR  60- 
30.31  to  60-30.37.  A  Notice  of  Docketing 
was  issued  on  February  26, 1985.  The       • 
Defendant  has  not  filed  an  Answer  to 
date. 

On  April  26, 1985  the  DOL  filed  a 
"Motion  for  Relief  Pursuant  to  41  CFR 
60-30.6  and60-30.32{c)."  Under  60-30.6 
the  failure  to  file  an  Answer  within  20 
days  of  service  of  the  complaint  shall 
constitute  an  admission  of  each 
allegation  contained  in  the  Complaint. 
Under  41  CFR  60-30.32(c)  such  failure  to 
answer  also  constitutes  a  waiver  of 
hearing.  That  section  further  provides 
that: 

If  a  hearing  is  not  requested  or  is  waived 
within  25  days  of  the  complaint's  filing,  the 


Administrative  L.aw  Judge  shall  adopt  as 
findings  of  fact  the  material  facts  alleged  in 
the  complaint  and  shall  order  the  appropriate 
sanctions  and/or  penalties  sought  in  the 
complaint.  41  CFR  60-30.32(c). 

By  operation  of  41  CFR  60-30.6  and 
60-30.32(c)  the  Defendant  is  found  to 
have  waived  his  opportunity  for  a 
hearing,  and  is  deemed  to  have  admitted 
the  allegations  contained  in  the 
Complaint. 

Accordingly,  I  hereby  adopt  the 
material  facts  set  out  in  the  Complaint 
(attached  hereto)  as  my  findings  of  fact 
and  conclude  that  the  Defendant  is 
currently  in  violation  of  Executive  Order 
No.  11246  and  its  regulations  with  regard 
to  aj^rmative  action  plans.  In  light  of 
the  Defendant's  disregard  for  the 
Executive  Order  and  the  regulations 
incorporated  into  his  contract  with  the 
Federal  government.  I  order  the 
following  relief: 

1.  All  of  defendant's  federal  and 
federally-assisted  contracts  and 
subcontracts  are  cancelled; 

2.  Defendant  and  its  successors  shall 
be  ineligible  for  the  award  of  any 
contracts  or  subcontracts  funded  in 
whole  or  in  part  with  federal  funds;  and 

3.  Defendant  shall  be  ineligible  for 
extensions  or  other  modifications  of  any 
existing  government  contract  or 
subcontracts. 

This  relief  is  to  be  in  effect  until  such 
time  as  the  Defendant  has  satisfied  the 
Director  of  OFCCP  that  it  is  in 
compliance  with  the  provisions  of 
Executive  Order  11246  and  the  rules  and 
regulations  issued  thereunder. 

Dated:  May  28. 1985. 
E.  Earl  Thomas, 
Deputy  Chief  fudge. 

Office  of  Administrative  Law  Judges 

The  Department  of  Labor.  OFCCP,  Plaintiff, 
v.  William  B.  Reily  &  Co.,  Inc.  d/b/a 
Luzianne  Blue  Plate  Foods.  Defendant, 
Case  No. . 

Complaint 

The  United  States  Department  of 
Labor,  by  its  attorneys,  alleges: 

1.  This  action  is  brought  by  the 
Department  of  Labor,  OFCCP,  to  enforce 
the  contractual  obligations  imposed  by 
Executive  Order  11246  (30  FR  12319).  as 
amended  by  Executive  Order  No.  11375 
(32  FR  14303)  (hereinafter  Executive 
Order  11246]. 

2.  This  tribunal  has  jurisdiction  of  this 
action  under  Sections  208  and  209  of 
Executive  Order  11246,  41  CFR  60-1.26, 
and  41  CFR  part  60-30. 

3.  This  action  is  brought  under  the 
Expedited  Hearing  Procedures,  41  CFR 
60-30.31-37  and  the  hearing  is  subject  to 
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the  expedited  hearing  procedure.  41  CFR 
60-30.32. 

4.  Defendant,  William  B.  Reily  Co.. 
Inc..  is  a  corporation  and  at  all  times 
hereinafter  mentioned,  has  done 
business  as  Luzianne  Blue  Plate  Foods 
and  has  maintained  and  continues  to 
maintain  a  place  of  business  and 
employment  at  640  Magazine,  New 
Orleans,  Louisiana. 

5.  Defendant  is  a  Government 
contractor  within  the  meaning  of 
Executive  Order  11246,  and  is  now,  and 
at  all  material  times  has  been,  subject  to 
the  contractual  obligations  imposed  on 
Government  contractors  and 
subcontractors  by  Executive  Order 
11246  and  the  Executive  Orders  which 
preceded  it,  inlcuidng  Executive  Order 
10925,  and  the  implementing  regulations 
issued  thereunder. 

6.  Section  201  of  Executive  Order 
11246  vests  primary  responsibility  for 
administration  of  Part  II  of  Executive 
Order  11246,  which  is  entitled 
"Nondiscrimination  in  Employment  by 
Government  Contractors,"  in  the  United 
States  Secretary  of  Labor  (hereinafter 
the  Secretary  of  Labor).  In  addition. 
Section  201  empowers  the  Secretary  of 
Labor  to  "adopt  such  rules  and 
regulations  and  issue  such  orders  as  he 
deems  necessary  and  appropriate  to 
achieve  the  purpose"  of  Executive  Order 
11246.  Pursuant  to  that  authority,  the 
Secretary  of  Labor  has  promulgated 
implementing  regulations  which  are 
published  in  Title  41,  Code  of  Federal 
Regulations,  Chapter  60  (hereinafter  41 
CFR  60-1  et  scq.]. 

7.  Pursuant  to  41  CFR  60-1.4(e)  of  the 
Secretary  of  Labor's  regulations,  the 
following  provisions  are  considered  to 
be  a  part  of  every  contract  and 
subcontract  required  by  Executive 
Order  11246,  and  its  implementing 
regulations,  to  include  such  provisions: 

During  the  performance  of  this  contract,  the 
contractor  agrees  as  follows: 

(1)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex,  or  national  origin.  The  contractor  will 
take  affirmative  action  to  ensure  that 
applicants  are  employed,  and  that  employees 
are  treated  during  employment,  without 
regard  to  their  race,  color,  religion,  sex  or 
national  origin.  The  contractor  will  take 
affirmative  action  to  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  employment,  without  regard  to  their 
race,  color,  religion,  sex,  or  national  origin. 
Such  action,  shall  include,  but  not  be  limited 
to  the  following:  Employment,  upgrading, 
demotion,  pr  transfer,  recruitment  or 
recruitment  advertising:  layoff  or  termination; 
rates  of  pay  or  other  forms  of  compensation; 
and  selection  for  training,  including 
apprenticeship.  The  contractor  agrees  to  post 
in  conspicuous  places,  available  to 


employees  and  applicants  for  employment, 
notices  to  be  provided  by  the  contracting 
officer  setting  forth  the  provisions  of  this 
nondiscrimination  clause. 

(2)  The  contractor  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  contractor,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  National  origin. 

(3)  The  contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  he  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  provided  by  the 
agency  contracting  officer,  advising  the  labor 
union  or  workers'  representative  of  the 
contractor's  commitments  under  Section  202 
of  Executive  Order  11246  of  September  24, 
1965,  and  shall  post  copies  of  the  notice  in 
conspicuous  places  available  to  employees 
and  applicants  for  employment. 

(4)  The  contractor  will  comply  with  all 
provisions  of  executive  Order  11246  of 
September  24, 1965.  and  of  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  The  contractor  will  furnish  all 
information  and  reports  required  by 
Executive  Order  11246  of  September  24. 1965, 
and  by  the  rules,  regulations,  and  orders  of 
the  Secretary  of  Labor,  or  pursuant  thereto, 
and  will  permit  access  to  his  books,  records, 
and  accounts  by  the  contracting  agency  and 
the  Secretary  of  Labor  for  purposes  of 
investigation  to  ascertain  compliance  with 
such  rules,  regulations,  and  orders. 

(6)  In  the  event  of  the  contractor's  non- 
compliance with  the  nondiscrimination 
clauses  of  this  contract  or  with  any  of  such 
rules,  regulations,  or  orders,  this  contract  may 
be  cancelled,  terminated  or  suspended  in 
whole  or  in  part  and  the  contractor  may  be 
declared  ineligible  for  further  Government 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  No.  11246  of 
September  24. 1965,  and  such  other  sanctions 
may  be  imposed  and  remedies  invoked  as 
provided  in  Executive  Order  No.  11246  of 
September  24, 1965.  or  by  rule,  regulation,  or 
order  of  the  Secretary  of  Labor,  or  as 
otherwise  provided  by  law. 

(7)  The  contractor  will  include  the 
provisions  of  Paragraphs  (1)  through  (7)  in 
every  subcontract  or  purchase  order  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
Section  204  of  Executive  Order  No.  11246  of 
September  24, 1965,  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or 
vendor.  The  contractor  will  take  such 
provisions  including  sanctions  for 
noncompliance:  Provided,  however,  that  in 
the  event  the  contractor  becomes  involved,  or 
is  threatened  with,  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such 
direction  by  the  contracting  agency,  the 
contractor  may  request  the  United  States  to 
enter  into  such  litigation  to  protect  the 
interests  of  the  United  States. 

8.  In  his  regulations  implementing 
Executive  Order  11246,  the  Secretary  of 
Labor  has  provided  that  every 
Government  contractor  who  has  50  or 
more  employees  and  a  contract  or 


subcontractor  of  more  than  $50,000  per 
year  with  the  United  States  must 
develop  a  written  afFirmative  action 
program  for  each  of  its  establishments 
(41  CFR  60-2.1). 

9.  Defendant  has,  and  at  all  material 
times  hereto  has  had,  more  than  50 
employees  and  a  Government  contract 
of  $50,000  or  more. 

10.  Defendant  is  subject  to  the 
Executive  Order  and  the  Secretary  of 
Labor's  implementing  regulations 
including,  inter  alia,  41  CFR  Part  60-2, 
41  CFR  Part  60-3.  and  41  CFR  Part  60-20 

11.  During  the  period  since  November, 
1981,  defendant  has  failed  to  adopt  and 
implement  an  affirmative  action 
compliance  program  (hereinafter  AAP) 
for  its  New  Orleans,  Louisiana 
establishment  as  required  by  41  CFR 
Part  60-2. 

12.  The  acts  and  practices  described 
in  paragraph  11  above  violates 
Executive  Order  11246,  as  amended,  and 
the  regulations  issued  pursuant  thereto, 
and  therefore  violate  defendant's 
contractual  obligations  to  the  Federal 
Government 

13.  Upon  identifying  the  violation  at 
the  facility,  efforts  were  made  by  the 
Office  of  Federal  Contracts  Compliance 
to  secure,  through  conciliation  and 
persuasion,  voluntary  compliance  by 
defendant  with  Executive  Order  11246 
and  the  rules,  regulations  and  other 
promulgated  thereunder.  Those  efforts 
were  unsuccessful. 

14.  Unless  restrainted  by  order  of  this 
Court,  defendant  will  continue  to  violate 
the  obligations  imposed  upon  it  by 
Executive  Order  11246. 

Wherefore,  plaintiff  prays  for  an  order 
pursuant  to  41  CFR  60-30.35 
preliminarily  and  permanently  enjoining 
the  defendant,  its  officers,  agents, 
employees,  successors,  and  all  persons 
in  active  concert  or  participation  with 
them,  from  failing  and  refusing  to 
comply  with  the  requirements  of 
Executive  Order  11246  and  the 
regulations  issued  pursuant  thereto,  and 
for  an  order  requiring  the  defendant  to 
develop  and  implement  a  written 
affirmative  action  program  in 
conformance  with  Executive  Order 
11246  and  the  regulations. 

Plaintiff  further  prays  for  a 
recommended  decision  pursuant  to  41 
CFR  60-30.35  and  41  CFR  60-30.30 
providing  that  all  of  defendant's  Federal 
and  Federally-assisted  contracts  and 
subcontracts  be  cancelled,  and  that 
defendant  and  its  successors  shall  be 
ineligible  for  the  award  of  any  contracts 
or  subcontracts  funded  in  whole  or  in 
part  with  Federal  Funds,  and  shall  be 
ineligible  for  extensions  or  other 
modifications  of  any  existing 
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Government  contracts  and  subcontracts, 
until  defendant  has  satisHed  the 
Director  of  OFCCP  that  defendant  is  in 
compliance  with  the  provisions  of 
Executive  Order  11246,  and  the  rules, 
regulations  and  orders  issued 
thereunder  and  for  such  additional  relief 
as  justice  may  require. 

Address:  U.S.  Department  of  Labor. 
Office  of  the  Solicitor,  555  Griffin 
Square.  Suite  501.  Dallas,  Texas  75202. 
Telephone:  214/767-4902.  SOL  Case  No. 
21475. 

Francis  X.  Lilly. 
Solicitor  of  Labor. 

James  E  White, 
Regional  Solicitor. 

Heriberto  De  Leon. 

Counsel  for  Employment  Standards. 

By  Max  A.  Wemick,  Attorney. 
Attorneys  for  the  Department  of  Labor. 
OFCCP,  Plaintiff. 

CertiRcate  of  Service 

L  Max  A.  Wemick.  one  of  the 
attorneys  for  the  plaintiff,  do  hereby 
certify  that  I  have  served  a  true  and 
correct  copy  of  the  foregoing  complaint 
upon  the  defendant,  by  depositing  same 
in  the  U.S.  mail  on  the  eighteenth  day  of 
January,  1985,  addressed  to  the 
foilcAving: 
Mr.  William  K  Reily  IH.  President.  640 

Magazine.  New  Orleans.  Louisiana 

70130. 
Mr.  Andrew  P.  Carter.  Monroe  & 

Lehman,  Whitney  Building,  New 

Orleans,  Louisiana  70130. 
Max  A.  Wemick. 
Attorney. 

Service  Sheet 

Case  Name:  DOL,  OFFCP  v.  William 
B.  Reily  &  Co..  Inc. 

Case  No.:  85-OFC-5. 

Title  of  Document:  Decision  and 
Order. 

A  copy  of  the  above  document  was 
sent  to  the  following: 
Sheila  Smith. 
Clerk-Typist 

Francis  X.  Lily.  Solicitor  of  Labor.  U.S. 

Department  of  Labor,  Office  of  the 

Solicitor,  Rm.  S-2002,  FPB,  200 

Constitution  Avenue,  NW, 

Washington,  DC  20210 
David  O.  William,  Office  of  Special 

Counsel,  U.S.  Department  of  Labor/ 

ETA.  Rm.  1500.  601  D  Street,  NW, 
.     Washington,  DC  20213 
Office  of  Federal  Contract,  Compliance 

Programs,  U.S.  Department  of  Labor, 

Rm.  C-3325.  200  Constitution  Ave., 

NW.  Washington.  DC  20210 
Mr.  William  B.  Reily  III,  President,  640 

Magazine,  New  Orleans,  LA  70130 


Mr.  Andrew  P.  Carter,  Monroe  & 
Lehman,  Whitney  Building.  New 
Orleans.  LA  70130 

Max  A.  Wemick.  Office  of  the  Solicitor. 
555  Griffin  Square  Building.  Dallas, 
TX  75202 

James  E.  White,  Regional  Solicitor,  555 
Griffin  Square  Bldg.,  Suite  707,  Griffin 
and  Young'fets.,  Dallas,  TX  75202. 

[FR  Doc.  85-20496  Filed  8-27-85;  8:45  am] 

BIUJNG  COOE  4S10-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  85-541 

Agency  Report  Form*  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and         » 
Space  Administration. 
action:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83'8, 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearajice  Officer  and  the  OMB 
RevieWer. 

DATR  Comments  must  be  received  in 
writing  by  September  9,  1985.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

address:  Carl  Steinmetz,  NASA 
Agency  Clearance  Officer.  Code  NIM, 
NASA  Headquarters,  Washington,  DC 
20546:  Michael  Weinstein.  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Steinmetz,  NASA  Agency 
Clearance  Officer,  (202)  453-2941. 

Reports 

Title:  DOD  Industrial  Plant  Equipment 

Requisition  (NASA  Use). 
OMB  Number  2700-0021. 
Type  of  Request:  Extension. 


Frequency  of  Report:  On  occasion. 
Type  of  Respondent:  Businesses  or  other 

for-profit,  non-profit  institutions,  small 

businesses  or  organizations. 
Aiuiual  Responses:  200. 
Annual  Burden  Hours:  44. 

Abstract-Need/Uses:  Before  NASA 
contractors  acquire  new  equipment 
under  NASA  contracts,  they  must  check 
for  availability  of  the  equipment  within 
NASA.  Rather  than  creating  a  new 
government  form.  DD  Form  1419  is  used 
as  an  application  by  a  contractor  to 
obtain  government  equipment. 
LW.  Vogel. 

Director,  Logistics  Management  and 
Information  Programs  Division. 
August  9, 1985. 
[FR  Doc.  85-20490  Filed  8-27-85;  8:45  am) 

BILUNG  COOE  7S1(H>1-M 


[Notice  85-55] 

National  Commission  on  Space; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub, 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
National  Commission  on  Space  (NCS). 

DATE  ANO  time:  September  17-16, 1985,  8 
a.m.  to  5:15  p.m.  each  day. 

ADDRESS:  Comptroller  of  Currency, 
Conference  Center,  490  L'Enfant  Plaza 
East,  SW.,  Room  3-b  (third  floor), 
Washington,  DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Mechthild  E.  "Mitzi"  Peterson, 
National  Commission  on  Space,  Suite 
3212,  490  L'Eafent  Plaza  East,  SW.. 
Washington.  BC  20024  (202/453-8685). 

SUPPLEMENTARY  INFORMATION:  The 

National  Commission  on  Space  was 
established  to  study  existing  and 
proposed  U.S.  space  activities;  formulate 
an  agenda  for  the  U.S.  civilian  space 
program;  and  identify  long-range  goals, 
opportunities,  and  policy  options  for 
civilian  space  activity  for  the  next  20 
years.  The  Commission,  chaired  by  Dr. 
Thomas  O.  Paine,  consists  of  15  voting 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  80  persons 
including  Commission  members  and 
other  participants). 

Type  of  meeting:  Open. 


Federal  Regiater  /  Vol.  50.  No.  167  /  Wednesday.  August  28,  1985  /  Notices 34931 


Agenda 

September  17.  1985 

8  a-m. — Opening  Remarke. 

8:15  a.m.— Commercial  Space  Activities. 

11:15  a.m. — Phobos/Deimos  Mission. 

1  p.m. — Lunar  Settlement  Working  Group. 

3  p.m. — Life  in  2l8l  Century. 

5:15  p.m. — Adjourn. 

September  18, 1985 

8  a.m. — Presentations  by  Aerospace 
Companies: 

•  Inner  Solar  System  Space  faiirastructure, 

•  Earth  to  Low  Earth  Orbit  Transportation 
Cost  Reduction, 

•  International  Competition  and 
Cooperation. 

3:15  p.m. — Committee  Discussion. 
5:15  p.m. — Adjourn. 

Richard  L.  Daniels, 

Deputy  Director.  Logistics  Management  and 

Information  Programs  Division,  Office  of 

Management. 

August  21, 1965. 

[FR  Doc.  85-20491  Filed  8-27-85:  8:45  amj 

BILLINO  coot  7$1».01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a](2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  [Jazz  Presenters  Section] 
to  the  National  Council  on  the  Arts  will 
be  held  on  Tuesday,  Wednesday  and 
Thursday.  September  17-19. 1985  from 
9:00  a.m.-6:00  p.m.  and  on  Friday. 
September  20, 1985  from  9:00  a.m.-3:30 
p.m.  in  room  714  of  the  Nancy  Hanks 
Center  of  the  Old  Post  Office  Building. 
1100  Pennsylvania  Avenue,  NW., 
Washington.  D.C. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  Friday.  September  20. 
1985  from  10:00  a.m.-3:30  p.m.  to  discuss 
the  Five  Year  Plan.  Guidelines  and 
Grant  Levels. 

The  remaining  sessions  of  this 
meeting  on  September  17-19, 1985  from 
9:00  a.m.-6:00  p.m.  and  September  20. 
1985  from  9:00-10:00  a.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  Hnancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chainnan  published  in  the  Federal 
Register  of  February  13. 1980.  these 
sections  will  be  closed  to  the  public 
pursuant  to  subsections  (c)  [4},  [6]  and 


9(b)  of  section  552b  of  Title  5,  United 
SUtes  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
D.C.  20506,  or  cad  (202)  682-5433. 
lohn  H.  CUrk, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
August  23, 1965. 

[FR  Ooc  85-20696  Filed  8-2&-a5;  3:57  pm) 

BILUNO  COOC  7t37-0t-M 


Iner-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Presenting 
Organizations  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
Wednesday.  September  18. 1985  from 
9:00  a.m.-8;00  p.m..  Thursday.  September 
19, 1985  from  8:30  a.m.-6:00  p.m.,  Friday, 
September  20, 1985  from  8:30  a.m.-6:30 
p.m.,  Saturday.  September  21, 1985  from 
8:30  a.m.-7:30  p.m.  and  on  Sunday, 
September  22, 1965  from  8:30  a.m.-3:00 
p.m.  in  room  MO-7  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington.  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  Sunday.  September  22, 
1985  from  9:00  a.m.-l:00  p.m.  to  discuss 
guidelines,  the  Five  Year  Plan  and  other 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  September  18. 1985  from  9:00 
a.m.-8:00  p.m.  September  19. 1985  from 
8:30  a.m.-8:00  p.m.,  September  20, 1985 
from  8:30  a.m.-6:30  p.m..  September  21. 
1985  from  8:30  a.m.-7:30  p.m.  and 
September  22, 1985  from  8:30  a.m.-9:00 
a.m.  and  1:00-3:00  p.m.  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  Tmancial  assistanqe 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13. 1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)  (4).  (6)  and 
9(b)  of  section  552b  of  Title  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 


Endowmen  for  the  Arts.  Washington. 

D.C  20506.  or  call  (202)  682-5433. 

)oluiH.Ciari(, 

Director.  Office  of  Council  and  Panel 

Operations. 

August  23. 1985. 

[FR  Doc.  85-20699,  Filed  8-26-85:  3:57  pm] 
BUXINQ  CODE  7537-41-M 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issiied  Under  ttw  Antarctic 
Conservation  Act  of  1978 

AQENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L.  95-^541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  die 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  E.  Myers.  Permit  Office. 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington.  D.C 
20550.  Telephone  (202)  357-7934. 
SUPPLEMENTARY  INFORMATION:  On  July 
15th  and  July  18th,  1985,  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  permit 
applications  received.  On  August  19, 
1985  permits  were  issued  to:  Arthur  L 
DeVries,  Philip  R.  Kyle,  David  F. 
Parmelee.  Donald  B.  Siniff.  Wayne  Z. 
Trivelpiece. 
Charies  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Doc.  85-20574  Filed  8-27-85:  8:45  am) 

BILLING  CODE  7S$$-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-3S21 

Philadelphia  Electric  Co.  (Umeridc 
Generating  Station,  Unit  1);  Rescission 
of  Order 

On  August  16. 1985,  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation 
issued  an  "Order  Suspending  Operation 
Above  5  Percent  Power"  applicable  to 
the  Limerick  Generating  Station.  Unit  1. 
The  Order  was  based  on  a  stay  issued 
on  August  15, 1985.  by  the  United  States 
Court  of  Appeals  for  the  Third  Circuit. 
The  court  stayed  the  Commission's 
Order  of  August  8. 1985.  which 
authorized  issuance  of  a  full  power 
license.  License  No.  NTF-39.  for 
Limerick  Unit  1.  The  Director's  Order 
suspended  operation  of  the  facility 
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above  5%  of  rated  power  to  effectuate 
the  court's  stay  of  operations  under  the 
new  license.  The  Director's  Order  stated 
that  the  suspension  of  operation  above 
5%  of  rated  power  would  be  rescinded 
upon  action  by  the  court  to  lift  its  stay. 

On  August  21. 1985.  the  court  lifted  its 
stay.  Accordingly,  the  "Order 
Suspending  Operation  Above  5  Percent 
Power"  issued  by  the  Director  of 
Nuclear  Reactor  Regulation  on  August 
16. 1985.  is  hereby  rescinded. 

Dated  at  Bethesda.  Maryland  this  21st  day 
of  August  1985. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thompson.  \t^ 
Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  85-20590  Filed  ft-27-85:  8:45  am| 
MJJN6  CODE  7SM-01-II 

Advisory  ConHnittee  on  Reactor 
Safeguards  Nuclear  Regulatory 
Commission;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  12-14. 1985.  in  Room  1046, 
1717  H  Street,  NW..  Washington.  DC. 
Notice  of  this  meeting  was  published  in 
the  Federal  Renter  on  August  21. 1985. 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 

Thursday,  September  12. 1985 

8:30  A.M.-8:45  A.M.:  Repoii  ofACRS 
Chairman  (Open)— The  ACRS  Chairman 
will  report  briefly  regarding  items  of 
current  interest  to  the  Committee. 

8:45  A.M.-10:45  A.M.:  Reactor 
Operations  (Open) — The  members  will 
hear  reports  from  representatives  of  the 
NRC  Staff  and  will  discuss  recent 
operating  events  and  incidents  at 
nuclear  power  plants. 

10:45  A.M.-12:30  P.M.  and  1:30  P.M.- 
3:15  P.M.:  General  Electric  Standardized 
Safety  Analysis  Report  (Open/ 
Closed) — ^The  members  will  hear  the 
report  of  its  subcommittee  regarding  the 
request  for  Final  Design  Approval  for 
this  standardized  nuclear  island. 
Members  of  the  NRC  Staff  and 
representatives  of  the  Applicant  will 
make  presentations  and  repond  to 
questions  regarding  this  project. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary' 
Information  applicable  to  this  project 
and  detailed  security  provisions  for  this 
type  of  facility. 

3:15  P.M.~4:30  P.M.:  ACRS 
Subcommittee  Activities  (Open) — ^The 
members  will  hear  and  discuss  the 
report  of  its  subcommittee  regarding 


proposed  changes  in  emergency  core 
cooling  requirements  in  nuclear  plants 
and  proposed  changes  in  NRC 
Regulatory  Guide  1.82,  Revision  1 
regarding  containment  sump 
performance  in  nuclear  plants. 
Representatives  of  the  NRC  Staff  will 
take  part  in  this  discussion  as 
appropriate. 

4:30  P.M.-5:30  P.M.:  Primary  System 
Integrity  (Open) — ^The  Committee  will 
hear  and  discuss  the  report  of  its 
subcommittee  regarding  proposed 
changes  in  10  CFR  Part  50.  Appendix  A. 
General  Design  Criteria-4. 
Environmental  and  Missile  Design 
Bases,  regarding  the  criteria  for  main 
primary  coolant  piping  failures  in  water- 
cooled  nuclear  power  plants. 
Representatives  of  the  NRC  Staff  will 
participate,  as  appropriate. 

5:30  P.M.-€:00  P.M.:  Items  for  Meeting 
with  NRC  Commissioners  (Open) — The 
members  will  discuss  proposed  ACRS 
comments  with  respect  to  topics  to  be 
discussed  with  the  NRC  Commissioners 
including:  ACRS  participation  in  NRC 
regulation  of  the  DOE  program  for 
management  and  disposal  of  high-level 
civilian  radioactive  wastes;  the  NRC 
Severe  Accident  Policy  Statement;  and 
the  need  for  human  factors  research  in 
the  NRC  safety  research  program. 

6W  P.M.-6:30  P.M.:  Future  ACRS 
Activities  (Open) — ^The  members  will 
discuss  anticipated  ACRS  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

Friday,  September  13, 1985 

8:30  A.M.-10:30  A.M.:  ACRS 
Effectiveness  (Open) — The  Committee 
will  hear  and  discuss  the  report  of  its 
Panel  on  ACRS  Effectiveness  regarding 
the  conduct  and  scope  of  ACRS 
activities. 

10:30  A.M.-12:00  Noon:  Meeting  with 
NRC  Commissioners  (Open) — ^The 
members  will  meet  with  the  NRC 
Commissioners  to  discuss  the  topics 
noted  above. 

12W  Noon-l.OO  P.M.:  Reorganization 
of  the  NRC  Office  of  Nuclear  Regulation 
(Open) — ^The  members  will  hear  a 
briefing  from  the  Director,  NRR 
regarding  the  recent  reorganization  of 
the  Office  of  Nuclear  Reactor 
Regulation. 

2:00  P.M.-4:00  P.M.:  Selection  of 
Nuclear  Power  Plant  Personnel 
(Open) — ^The  members  will  hear  and 
discuss  reports  from  invited  experts 
regarding  the  use  of  natural  aptitude 
testing  in  selection  of  nuclear  power 
plant  personnel. 

4M)  P.M.-&00  P.M.:  River  Bend 
Nuclear  Plant  (Open) — ^The  members 


will  continue  their  review  of  the  River 
Bend  operating  license  application. 
Representatives  of  the  NRC  Staff  and 
the  licensee  will  also  make 
presentations  and  participate  in  the 
discussion  to  the  degree  considered 
appropriate. 

Saturday,  September  14, 1985 

&30  A.M.-12:30  P.M.:  Preparation  of 
ACRS  Reports  [Open/Closed]— The 
members  will  discuss  proposed  ACRS 
reports  to  the  NRC  regarding  items 
considered  during  this  meeting.  In 
addition,  the  members  will  consider  a 
proposed  report  regarding  the 
application  of  PRAs  to  nuclear  power 
plants. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed,  and  detailed  security 
provisions  for  the  GESSAR  II  plant 
design. 

1:30  P.M.-4:00  P.M.:  ACRS 
Subcommittee  Activities  (Open) — The 
members  will  hear  and  discuss  the 
activities  of  designated  ACRS 
subcommittees  with  respect  to  safety 
related  issues  and  the  regulatory 
process  including  physical  protection  of 
fuel  containing  HEU  at  nonpower 
reactors;  Regulatory  Guide  1.99.  Rev.  2. 
Effects  of  Residual  Elements  on 
Predicted  Radiation  Damage  to  Reactor 
Vessel  Materials;  and  ACRS  Procedures 
and  Practices  including  the 
recommendations  of  the  Panel  on  ACRS 
Effectiveness. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  3, 1984  (49  FR  193).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  approximate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  R. 
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F.  Fraley.  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
Proprietary  Information  [5  U.S.C. 
552b(c](4)j,  and  detailed  security 
information  (5  U.S.C.  552b(c)(3)]. 

Further  information  regading  topics  to 
be  discussed,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director.  Mr.  Raymond  F. 
Fraley  (telephone  2C2/634-3265). 
between  8:lS  a.m.  and  5:00  p.m.  EDT. 

Dated:  August  23. 1985. 
Andrew  L.  Bales, 

Acting  Advisory  Committee  Management 

Officer. 

[FR  Doc.  85-20591  Filed  8-27-85:  8:45  am] 

BILLING  CODE  7S90-01-M 

Bi-Weekty  Notice;  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (Pub.  L.)  97- 
415.  the  Nuclear  Regulatory  Commission 
(the  Commission)  is  publishing  this 
regular  bi-weekly  notice.  Public  Law  97- 
415  revised  section  189  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under  a 
new  provision  of  section  189  of  the  Act. 
This  provision  grants  the  Commission 
the  authority  to  issue  and  make 
immediately  effective  any  amendment 
to  an  operating  license  upon  a 
determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  which  was 
published  on  August  14, 1985  (50  FR 
32787),  through  August  19, 1985. 


NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch. 

By  September  27, 1985,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularitj'  the  interest  of 
the  petitioner  in  the  proceeding,  and 


how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  pedtioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  as  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  preheamg  conference  scheduled 
in  the  proceeding,  a  petitioner  shall  file 
a  supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
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would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Branch  Chief):  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(iHv)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  D.C.  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Carolina  Power  ft  Light  Company. 
Docket  Nos.  50-325  and  50-^24. 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2.  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendment: 
October  24. 1984.  as  supplemented 
February  27, 1985  and  July  8, 1985. 

Description  of  amendment  request: 
This  proposed  action  was  noticed  on 
March  27. 1985  (50  FR  12139).  However, 
on  July  8. 1985  additional  information 
was  provided  and  a  new  section  3.6.1.3. 
action  statement  b.  The  proposed 
amendments  would  change  the  Limiting 
Condition  for  Operation  (LCO),  the 
Surveillance  Requirements  and  the 
associated  bases  for  Specification  3/ 
4.6.1.3,  Primary  Containment  Air  Locks, 
to  specifically  address  the  air  lock  door 
interlocks.  Additionally,  the  Technical 
Specifications  will  be  reformatted  to 
more  closely  follow  the  guidance  of  the 
NUREG-0123,  Standard  Technical 
Specifications. 

The  current  Specification  does  not 
specifically  address  an  inoperable  door 
interlock  in  the  LCO.  As  such,  it  could 
be  interpreted  that  an  inoperable  door 
interlock  falls  outside  the  "degraded 
mode"  permitted  by  paragraph  3.6.1.3(a) 
and  (b).  Were  that  to  be  the 
interpretation,  this  interlock  would  fall 
under  Paragraph  3.6.1.3(c)  which  directs 
the  plant  to  be  in  hot  shutdovm  within 
the  next  12  hours  and  in  cold  shutdown 
within  the  following  24  hours.  CP&L  has 
concluded  that  this  was  not  the  intent  of 
the  Specification,  since  an  inoperative 
door  lock  is  clearly  of  a  similar  nature 
as  the  "degraded  mode"  permitted  by 
paragraphs  3.6.1.3(a)  and  (b). 

The  amendments,  therefore,  proposed 
that  the  action  described  for  an 
inoperable  air  lock  door  is  sufficient  to 
compensate  for  an  inoperable  door 
interlock.  The  current  Technical 
Specification  requires  that  the  operation 
of  the  air  lock  door  interlock  be  verified 
every  six  months.  This  verification 
presents  the  following  problems: 

(1)  The  interlock  surveillance  is 
performed  indei)endently  of  the  air  lock 
operability  requirements. 

(2)  The  interlock  surveillance  carmot 
be  performed  when  the  unit  is  at  power 
with  the  drywell  inerted.  as  the  drywell 
is  inaccessible. 

(3)  A  low  power  drywell  entry  just  to 
perform  the  interlock  surveillance  would 
present  an  unnecessary  safety  hazard 


and  increase  radiation  exposure  to 
personnel  performing  the  test. 

The  proposed  revision  requiring 
verification  after  each  entry  (except 
during  periods  of  multiple  entries  where 
it  is  tested  at  least  every  72  hours)  will 
present  the  following  resolutions: 

(1)  The  interlock  surveillance  will  be 
added  to  the  air  lock  surveillance 
requirements  by  adding  a  new  section  B. 
Thus,  the  two  surveillances  will  be 
performed  simultaneously,  ensuring  that 
the  interlock  is  operable  whenever  the 
air  lock  is  required  to  be  operable. 

(2)  The  surveillances  will  be 
performed  with  the  unit  in  cold 
shutdown  and  prior  to  entering 
operational  conditions  1,  2,  or  3.  The 
above  surveillance  requirement  is  in  the 
Brunswick  pre-startup  checklist  and  in 
the  drywell  closure  checklist.  After  the 
surveillance  requirement  is 
satisfactorily  completed,  access  to  the 
drywell  is  secured.  This  will  ensure  air 
lock  and  interlock  operability  in 
operational  conditions  1,  2,  or  3  and 
until  another  drywell  entry  is  made. 
Whenever  the  drywell  is  entered,  the 
surveillance  requirement  must  be 
repeated  prior  to  drywell  closure. 

(3)  With  the  sur\'eillance  being 
performed  simultaneously  in  cold 
shutdowrn,  an  additional  drywell  entry  is 
not  necessary.  This  will,  therefore, 
reduce  persormel  exposure  to  radiation 
and  prevent  an  additional  safety  hazard. 

(4)  The  increased  surveillance  on  the 
interlock  will  result  in  an  increased  level 
of  confidence  in  the  interlock's 
operability.  Additionally,  the 
Specification  is  being  reformatted  to  be 
consistent  with  NUREG-0123.  the 
Standard  Technical  Specifications  for 
General  Electric  Boiling  Water  Reactors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include:  (i)  A  purely 
administrative  change  to  the  Technical 
Specifications;  for  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error,  or  a  change  in  nomenclature; 
and  (ii)  a  change  that  constitutes  an 
additional  limitation,  restriction  or 
control  not  presently  included  in  the 
Technical  Specifications. 

The  proposed  change  pertaining  to  the 
reformatting  of  the  Specification  is 
purely  an  administrative  change  as  in 
example  (i).  The  proposed  revision 
requiring  verification  after  air  lock  entry 
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(except  during  periods  of  multiple 
entries  where  it  will  be  tested  at  least 
every  72  hours)  constitutes  additional 
controls  not  presently  included  in  the 
Technical  Specifications,  and  is, 
therefore,  encompassed  by  example  (ii). 
In  addition,  the  change  regarding  the 
inoperable  door  interlock  is  also  an 
additional  control  not  presently 
included  and.  therefore,  is  compassed 
by  example  (ii).  Thus,  the  proposed 
changes  discussed  in  this  request  are 
either  administrative  changes  or 
constitute  additional  controls  not 
presently  included  in  the  Specification 
and,  therefore,  conform  to  examples  for 
which  no  significant  hazards 
considerations  exist. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  examples  for  which 
no  significant  hazards  considerations 
exist,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Ropm 
location:  Southport.  Brunswick  County 
Library,  109  W.  Moore  Street,  Southport. 
North  Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  Shaw,  Pittman. 
Potts  and  Trowbridge.  1800  M  Street, 
NW.,  Washington.  D.C.  20036. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Carolina  Power  and  Light  Company, 
Docket  No.  50-261.  H.B.  Robinson  Steam 
Electric  Plant,  Unit  No.  2.  Darlington 
County.  South  Carolina 

Date  of  amendment  request:  July  1, 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  K(z)  curves  of  the  Technical 
Specificiations  Figure  3.10-3  to  preclude 
potential  power  penalties  later  in  core 
life. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  cycle  10  core  reload  incorporated 
flux  reduction  attributes  to  satisfy  PTS 
requirements  for  the  reactor  vessel. 
Because  of  this  the  previous  K(z)  curve 
could  not  be  supported  and  a  new  curve 
was  conservably  calculated  for  cycle  10 
until  the  conservatism  could  be  later 
removed  by  detailed  reanalyses  of  the 
large  and  small  break  LOCA. 

The  proposed  K(z)  curve  in 
conjunction  with  an  F,  limit  of  2.32 
provides  reasonable  assurance  of 
compliance  with  the  limits  of  10  CFR 
50.46.  Exxon  Nuclear  large  break  loss  of 
coolant  accident  (LOCA)  calculations 
for  HBR2  predict  a  peak  cladding 
temperature  of  2042  'F  for  a  center 
peaked  power  shape  with  a  maximum  F, 


of  2.32.  The  proposed  K(z)  axial 
distribution  is  idential  to  the  previously 
accepted  K(z)  curve  which  was  based 
on  calculations  performed  by 
Westinghouse  (prior  to  cycle  10).  Recent 
large  break  LOCA  calculations 
submitted  to  the  NRC  by  Exxon  Nuclear 
for  14  X  14  and  15  x  15  fuel  rod  arrays 
demonstrated  that  the  predicted  Exxon 
Nuclear  fucid  peak  cladding 
temperature  was  within  ±50  'F  of  that 
for  other  fuel  types  similar  to  the 
Westinghouse  15  x  15  design. 

However,  the  small  break  LOCA  part 
of  the  K(z]  curve  will  be  based  on  the 
previously  accepted  Westinghouse 
analysis  (WFLASH).  Carolina  Power  & 
Light  Company  is  participating  in  the 
WOG  effort  to  resolve  TMl  Items 
Il.K.3.30  and  II.K.3.31  using  the 
NOTRUMP  Generic  Analysis.  This 
portion  of  the  curve  is  primarily 
dependent  on  the  system  response  and 
the  linear  heat  rate  and,  therefore,  the 
analysis  is  applicable.    . 

Since:  (1)  The  peak  cladding 
temperature  for  Exxon  Nuclear  fuel 
should  be  within  50  'F  of  the 
Westinghouse  fuel  peak  cladding 
temperature,  (2)  for  Exxon  Nuclear  fuel 
the  peak  cladding  temperature  is  2042  T 
for  a  center  peaked  power  distribution 
at  an  F,  of  2.32.  and  (3)  the  previous 
small  break  LOCA  analysis  is 
applicable;  we  believe  there  is 
reasonable  assurance  that  the  10  CFR 
40.46  limit  on  peak  cladding  temperature 
of  2200  T  will  be  met  by  Exxon  Nuclear 
fuel  with  the  proposed  K(z)  curve. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  in  10  CFR  50.92  by 
providing  certain  examples  (48  FR 
14870).  One  of  the  examples  (vi)  of  an 
amendment  likely  to  involve  no 
signtficant  hazards  consideration  relates 
to  changes  which  either  may  result  in 
some  increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan." 

The  proposed  change  to  the  Technical 
Specification  is  directly  related  to  this 
example  in  that  the  limits  of  10  CFR 
50.46  will  continue  to  be  satisfied  with 
the  change  and  that  the  change  is 
supported  by  refined  analyses. 
Therefore,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

iMcal  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535. 


Attorney  for  licensee:  Shaw,  Pittman. 
Potts,  and  Trowbridge.  1800  M  Street 
NW..  Washington,  D.C.  20036. 

NRC  Branch  Chief:  Steven  A  Varga. 

Commonwealth  Edison  Company, 
Docket  No.  50-373.  La  Salle  County 
Station  Unit  1,  La  Salle  County.  Illinois 

Date  of  amendment  request-  July  15. 
1985. 

Description  of  amendment  request 
The  proposed  amendment  to  operating 
License  NPF-11  would  revise  the  La 
Salle  Unit  1  Technical  Specifications  to 
reflect  the  alternative  logic  modification 
of  the  automatic  depressurization 
system  (ADS)  as  required  by  License 
Condition  2.C.(30))(l)(b).  This 
requirement  is  described  in  Supplement 
5  to  the  La  Salle  Safety  Evaluation 
Report  which  indicated  that  the 
proposed  modifications  would  be 
acceptable,  following:  (1)  Approval  by 
the  NRC  staff  of  the  detailed  logic 
implementation.  (2)  the  submittal  of  a 
plant  specific  analysis  to  justify  the 
bypass  timer  setting,  (3)  the  submittal  of 
Technical  Specifications  for  the  use  of 
the  bypass  timer  and  manual  inhibit 
switch.  (4)  modification  of  plant 
emergency  procedures  to  address  the 
use  of  the  inhibit  switch,  and  (5) 
completion  of  the  modifications  prior  to 
startup  after  the  first  refueling. 

The  above  items  are  addressed  in  this 
proposed  amendment  and  this 
modification  will  be  incorporated  at  the 
first  refueling  outrage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  hcense  for 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequenses  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendments  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  revised  ADS  logic  does  not  affect 
automatic  depressurization  for  events 
where  high  diywell  pressure  occurs. 
This  modification  automates  the 
function  of  reactor  vessel  blowdown  for 
events  where  high  drywell  pressure  does 
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not  occur.  Under  these  conditions, 
manual  operation  of  the  ADS  system  is 
called  for  by  the  emergency  operating 
procedures  and  was  iMsumed  in  Chapter 
15  of  the  Final  Safety  Analysis  Report. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
automatic  depressurization  is  analyzed 
and  required  for  events  where  high 
pressure  coolant  sources  are 
unavailable  and  reactor  vessel  level  is 
low.  This  change  only  automates  what 
were  previously  manual  operator 
actions. 

(3)  Involve  a  sigrtlficant  reduction  in 
the  margin  of  safety  because  the 
upgraded  logic  provides  additional 
margin  of  safety  for  events  where  high 
drywell  pressure  does  not  occur  while 
still  providing  the  same  level  of 
protection  for  events  where  high  drywell 
pressure  does  occur. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  signlHcant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1. 
Ogelsby.  Illinois  61348. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Burke,  Suite  840, 1120  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20036. 

NRC  Branch  Chief:  W.R.  Butler. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Dote  of  amendment  request:  July  10, 
1985  as  amended  August  1, 1985. 

Description  of  amendment  request: 
The  requested  license  amendment 
would  modify  tJie  plant  Technical 
Specification  by  incorporating 
requirements  which  restrict  the  volume 
of  flammable  liquids  in  the  control  room 
to  no  greater  than  one  pint.  If  it  becomes 
necessary  to  introduce  quantities  of 
flammable  liquids  in  excess  of  one  pint 
written  permission  is  obtained  from  the 
Supervising  Control  Operator  or  Shift 
Supervisor  and  a  dedicated  fire  watch  is 
assigned  to  the  activity  to  ensure  that 
the  flammable  liquied  would  not 
threaten  the  safe  shutdown  capability. 

Basis  for  proposed  ao  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  {April  6, 1983.  48  FR 
14870).  One  of  the  examples  of  actions 
not  likely  to  involve  signflcant  hazards 
considerations  is  example  (ii]  which  is  a 
change  that  constitutes  an  additional 
limitation,  restriction  or  control  not 


presently  included  in  the  technical 
specifications. 

The  Staff  has  reviewed  the  licensee's 
amendment  request  to  add  requirements 
for  limiting  the  volume  of  flammable 
liquids  in  the  control  room  to  no  greater 
than  one  pint  and  concluded  that  it  falls 
within  the  envelope  of  example  (ii) 
because  the  proposed  amendment 
would  result  in  an  additional 
administrative  limitation  or  control  not 
presently  included  in  the  technical 
specifications. 

Based  on  the  above,  the  staff  therefore 
proposes  to  determine  that  this 
amendment  request  involves  a  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457.  - 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  and  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County. 
Connecticut,  and  Northeast  Nuclear 
Energy  Company,  et  al.,  Docket  Nos.  50- 
245  and  50-336,  Millstone  Nuclear  Power 
Station,  Unit  Nos.  1  and  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  July  9, 
1985. 

Description  of  amendment  request: 
The  proposed  amendments  to  the 
Operating  Licenses  would  add 
subparagraph  6.2.2.g  to  the  Technical 
Specifications.  These  proposed  changes 
provide  that  administrative  procedures 
be  developed  and  implemented  to  limit 
the  working  hours  of  unit  staff  who 
perform  safety-related  functions.  These 
proposed  procedures  will  follow  ttie^ 
general  guidance  of  the  NRC  Policy 
Statement  on  working  hours  as  stated  in 
Generic  Letter  No.  82-12. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  making  a  no  significant  hazards 
consideration  determination  (48  FR 
14870).  Example  (ii)  of  this  guidance 
states  that  a  change  that  constitutes  an 
additional  limitation,  restriction  or 
control  not  presently  included  in  the 
Technical  Specifications,  for  example,  a 
more  stringent  surveillance  requirement, 
would  not  likely  constitute  a  significant 
hazard.  The  proposed  changes  fall 
within  the  envelope  of  item  (ii),  since 
they  increase  the  level  of  assurance  that 
safety  related  functions  will  be 
performed  properly  by  virture  of  limiting 
the  working  hours  and  thus  reducing 
possible  fatigue  of  unit  staff  who 
perform  these  functions. 


Accordingly,  the  staff  proposed  to 
determine  that  the  proposed  changes  do 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
locations:  RusseU  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457 
(Haddam  Neck)  and  Waterford  Public 
Library,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  (Millstone  Units  1  and  2). 

Attorney  for  licensee:  Gerald  Garfield, 
Esq.,  Day,  Berry  and  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103. 

NRC  Branch  Chiefs:  John  A. 
Zwolinski  (Haddam  Neck  and  Millstone 
Unit  1)  and  Edward  J.  Butcher,  Acting 
(Millstone  Unit  1)  and  Edward  J. 
Butcher,  Acting  (Millstone  Unit  2). 

Consolidated  Edison  Company  of  New 
York.  Docket  Nos.  50-003  and  50-247, 
Indian  Point  Nuclear  Generating  Unit 
Nos.  1  and  2,  Westchester  County,  New 
York 

Date  of  amendment  request:  June  18, 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for  Indian 
Point,  Units  1  and  2  to  incorporate 
administrative  changes  to  the  Facility 
Organization.  The  proposed  amendment 
would  also  revise  the  Indian  Point 
Nuclear  Generating  Unit  No.  2  Technical 
Specifications  to:  (1)  Limit  overtime  for 
critical  shift  job  positions,  (2)  change  the 
composition  of  the  Station  Nuclear 
Safety  Committee  (SNSC),  (3)  change 
the  audit  frequency  of  the  Emergency 
Preparedness  Program  and  Safeguards 
Contingency  Plan,  (4)  provide  for  the 
reporting  of  relief  and  safety  valve 
challenges  (5)  conform  the  provisions 
regarding  the  Monthly  Operating  Report 
to  those  of  the  Standard  Technical 
Specifications  and  (6)  clarify  the  record 
retention  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Consistent  with  the  Commission's 
criteria  for  determining  whether  a 
proposed  amendment  to  an  operating 
license  involves  no  significant  hazards 
considerations,  10  CFR  50.92  (48  FR 
14870),  the  proposed  revisions  to  the 
Technical  Specifications  will  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated;  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated,  or 
involve  a  significant  reduction  in  margin 
of  safety.  The  proposed  changes  would 
reflect:  (1)  Organizational  change  (2) 
overtime  limits  for  critical  job  positions 
(3)  Station  Nuclear  Safety  Committee 
(SNSC)  membership  changes  (4)  more 
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frequent  auditing  of  the  Emergency  Plan 
and  Security  Plan  (5)  reporting 
requirement  for  relief  and  Pressurizer 
Safety  Valve  challenges  and  (6)  record 
retention  clarification.  The  licensee's 
submittal  contains  evaluations 
containing  the  following  conclusions. 
The  organization  changes  will  not 
reduce  the  effectiveness  of  the  facility 
organization  nor  would  the  changes 
decrease  the  required  qualification  of 
personnel.  The  overtime  limits  for 
critical  positions  constitutes  an 
additional  limitation  and  control  not 
presently  included  in  the  Technical 
Specification  but,  implemented  for  some 
time  through  administrative  controls. 
The  changes  to  the  SNSC  membership 
will  not  reduce  the  effectiveness  of  the 
committee  nor  would  the  changes 
decrease  the  qualifications  of  the 
members.  The  change  in  frequency  of 
the  Emergency  and  Security  Plan  audits 
is  to  conform  to  the  regulations  of  10 
CFR  50.54(t)  and  10  CFR  73.40(d)  and  is 
conservative.  The  reporting  of  relief  and 
safety  valve  challenges  constitutes  an 
additional  limitation  and  restriction  not 
presently  included  in  the  Technical 
Specifications  and  conforms  the 
specification  to  the  Standard  Technical 
Specification.  The  clarification  of  record 
retention  requirements  is  purely 
administrative  in  nature  and  achieves 
consistency  in  the  technical 
specifications. 

The  staff  expects  to  agree  with  the 
licensee's  conclusions.  Therefore,  the 
staff  proposes  to  determine  that  the 
requested  action  would  involve  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Maritine  Avenue,  White  Plains.  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  July  31, 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Indian  Point  2  Technical 
Specifications  to  permit  a  one-time 
extension  of  the  surveillance  interval 
limits  for  various  systems  and 
components  so  the  surveillance  tests  for 
the  applicable  systems  and  components 
can  be  performed  during  the  1986 
refueling  outage.  Issuance  of  the 
proposed  Technical  Specifications 
would  avoid  a  plant  shutdown  of 
approximately  five  weeks  to  perform  the 


surveillance  tests.  The  licensee  proposes 
to  perform  the  affected  surveillance 
tests  during  the  upcoming  refueling 
maintenance  outage  presently  scheduled 
to  commence  in  the  first  quarter  of  1986. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Consistent  with  the  Commission's 
criteria  for  determining  whether  a 
proposed  amendment  to  an  operating 
license  involves  no  significant  hazards 
considerations  10  CFR  50.92  (48  FR 
14871),  the  proposed  one-time  revision 
to  the  Technical  Specifications  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated,  or  involve  a  significant 
reduction  in  margin  of  safety.  The 
licensee's  submittal  contains  an 
evaluation  of  the  effects  of  permitting  a 
one-time  revision  to  the  Technical 
Specifications.  The  results  of  the 
evaluation  indicated  that  the  quality  of 
the  systems  and  components  and  their 
ability  to  perform  will  be  maintained 
during  the  extension  period  to  that  level 
currently  provided  by  the  Technical 
Sepcifications  for  a  maximum 
surveillance  interval.  It  ij;  expected  that 
our  final  evaluation  will  agree  with  the 
license's  conclusions. 

Therefore,  the  staff  proposes  to 
determine  that  the  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Branch  Chief  Steven  A.  Varga. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  August  6, 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  delete 
Specifications  5.3.A.2  and  5.3.A.4  which 
specifically  describe  the  reactor  core 
design  for  the  initial  core.  Additionally, 
the  proposed  amendment  would  revise 
the  references  of  Technical  Specification 
5.3  to  reflect  the  proper  sections  of  the 
updated  Final  Safety  Evaluation  Report 
(FSAR)  and  to  delete  the  Fuel 
Densification  Report,  which  is  now 
referenced  in  the  updated  FSAR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Consistent  with  the  Commission's 


criteria  for  determining  whether  a 
proposed  amendment  to  an  operating 
license  involves  no  significant  hazards 
considerations  10  CFR  50.92  (48  FR 
14871).  the  proposed  revisions  to  the 
Technical  Specifications  will  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated;  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated, 
or  involve  a  significant  reduction  in 
margin  of  safety.  The  licensee's 
submittal  contains  an  evaluation 
concluding  that  the  deletion  of 
Technical  Specifications  5.3.A.2  and 
5.3.A.4  would  have  no  effect  on  the 
present  or  future  with  regard  to  reactor 
core  design  because  the  Specifications 
contain  historical  information  only.  The 
staff  expects  to  agree  with  the  licensee's 
conclusions.  The  revisions  to  the 
Specification  5.3  references  are  purely 
administrative  to  achieve  consistency 
between  the  updated  FSAR  and  the 
Technical  Specificaiions. 

Therefore  the  staff  proposes  to 
determine  that  the  amendment  does  not 
involve  a  significant  hazards 
determination. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains.  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq..  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Branch  Chief  Steven  A.  Varga. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  County,  New  York 

Date  of  amendment  request  August  S. 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  3.8.A.1  to 
include  a  provision  for  utilizing  a 
temporary  closure  plate  in  place  of  the 
equipment  door  during  refueling.  The 
proposed  change  is  being  requested  to 
improve  the  efficiency  of  the  refueling 
work.  The  temporary  closure  door  will 
provide  penetrations  for  temporary 
services  which  will  enable  many 
maintenance  activities  to  be  performed 
while  maintaining  integrity  during  core 
alterations  of  fuel  movement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Consistent  with  the  Commission's 
criteria  for  determining  whether  a 
proposed  amendment  to  an  operating 
license  involves  no  significant  hazards 
considerations,  10  CFR  50.92  (48  FR 
14871),  the  proposed  revisions  to  the 
Technical  Specifications  will  not  involve 
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a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated;  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  or  involve 
a  significant  reduction  in  margin  of 
safety.  The  licensee's  submittal  contains 
an  evaluation  of  the  ejects  of  utilizing.a 
temporary  closure  plate  in  place  of  the 
equipment  door  during  refueling.  The 
evaluation  concludes  that  the  closure 
plate  will  perform  all  required  functions, 
i.e.,  provide  additional  margin  for  a  fuel 
handling  accident  by  restricting  direct 
commimication  with  the  environment 
and  provide  a  seismic  envelope  to 
restrict  the  potential  escape  of 
radioactivity  resulting  from  seismic 
events  during  refueling.  It  is  expected 
that  our  Hnal  evaluation  will  agree  with 
the  licensee's  conclusions. 

Therefore  the  staff  proposed  to 
determine  that  the  amendment  does  not 
involve  a  significant  hazards 
determination. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York.  New  York  10003. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Consumers  Power  Company,  Docket  No. 
50-255.  Palisades  Plant.  Van  Buren 
County.  Michigan 

Date  of  amendment  request:  July  30. 
1985. 

Description  of  amendment  request: 
Proposed  amendment  to  License  DPR-20 
to  delete  Technical  Specification 
requirement  for  High  Pressure  Safety 
Injection  (HPSI)  Flow  monitoring 
instruments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  HPSl  flow  instruments,  one  in  each 
of  the  four  injection  lines  to  each  reactor 
coolant  loop,  are  monitoring  instruments 
only  and  provide  no  actuation  function. 
Their  inoperability  does  not  affect  the 
operability  of  the  HPSI.  These 
instruments  only  provide  confirmation 
of  flow  which  can  be  determined  by 
other  means.  Therefore,  deletion  of  the 
requirement  for  operability  of  these 
instruments  would  not  affect  the 
probability  or  consequences  of  an 
accident  previously  analyzed.  These 
instruments  are  not  used  in  any  way  to 
provide  a  safety  margin  for  reactor 
operation,  accidents,  or  transients. 
Therefore,  no  reduction  in  a  safety 
margin  results  from  their  deletion. 
Operation  of  the  plant  for  normal 
operation  or  in  response  to  transients  or 
accidents  is  unchanged  and  therefore  a 
new  or  different  kind  of  accident  from 


those  previously  evaluated  is  not 
created.  The  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan. 
In  this  case,  the  subject  flow 
instruments  are  not  included  in  the 
Standard  Technical  Specifications 
which  are  identified  in  Chapter  16  of  the 
Standard  Review  Plan.  Also,  these 
instruments  are  not  required  in  any  of 
the  other  Combustion  Engineering 
Plants.  Therefore,  the  staff  proposes  to 
determine  that  the  proposed  change 
would  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland.  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson. 
Michigan  49201. 

NRC  Branch  Chief  John  A.  Zwolinski. 

Dairyland  Power  Cooperative,  Docket 
No.  50-409.  La  Crosse  Boiling  Water 
Reactor,  Vernon  County.  Wisconsin 

Date  of  amendment  request:  June  25. 
1985. 

Description  of  amendment  request 
This  submittal  modifies  a  pending 
request  for  amendment  dated  December 

19. 1983  with  regard  to  Technical 
Specification  4.1.6  which  concerned 
plant  shutdown  in  case  of  site  flooding. 
The  December  19. 1983  request  was 
noticed  in  the  Federal  Register  on  March 

22. 1984  (49  FR  10733).  This  proposed 
amendment  would  add  a  requirement 
that  speciHes  a  lower  flood  level  than 
previously  proposed  at  which  the  plant 
must  be  shut  down. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870,  April  6, 
1983).  One  of  the  examples  (ii)  of  actions 
not  likely  to  involve  a  signiHcant 
hazards  consideration  is  a  change  that 
constitutes  an  additional  restriction  or 
control  not  presently  included  in  the 
Technical  Specifications. 

The  above  proposed  change  resulted 
from  the  Systematic  Evaluation  Program 
(SEP)  review  of  the  La  Crosse  Boiling 
Water  Reactor.  The  basis  for  this 
change  is  contained  in  the  La  Crosse 
Integrated  Plant  Safety  Assessment 
Report  NUREG-0827.  The  change  would 
add  a  requirement  that  specifies  the 
flood  level  at  which  the  plant  must  be 
shut  down;  thus,  it  introduces  an 
additional  restriction  or  control  which 
does  not  currently  exist.  The  staff 
proposes  to  conclude  that  the  proposed 
change  would  be  encompassed  within 


example  (ii)  and,  therefore,  would 
involve  a  no  significant  hazards 
consideration  determination. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library,  800 
Main  Street,  La  Crosse,  Wisconsin 
54601. 

Attorney  for  licensee:  O.S.  Heistand, 
Jr.,  Esquire,  Morgan,  Lewis  &  Brockius, 
1800  M  Street.  NW..  Washington,  D.C. 
20036. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Duke  Power  Company,  Docket  Nos.  SO- 
SES and  50-370.  McGuira  Nuclear 
Station.  Units  1  and  2.  Me<J(lenburg 
County,  North  Carolina 

Date  of  amendment  request. 
September  7, 1984,  as  amended  April  9, 
1985. 

Description  of  amendment  request- 
The  proposed  amendments  would 
change  the  Technical  Specifications  to 
add  limiting  conditions  for  operation, 
surveillance  requirements  and  bases  for 
the  Standby  Shutdown  System  (SSS) 
and  associated  components. 

Specifically,  Technical  Specification 
3.7.14  would  require  that  the  SSS  be 
operable  in  Modes  1.  2.  and  3.  Table  3.7- 
8  would  identify  minimum  SSS 
instruments  to  be  those  which  sense 
reactor  coolant  pressure,  pressurizer 
level,  steam  generator  level,  incore 
temperature  and  standby  makeup  pump 
flow,  and  would  also  identify  the 
readout  location  (Standby  Shutdown 
Facility  Control  Panel)  and  minimum 
channels  (one)  required  to  be  operable. 
Table  3.7-6  would  designate  the 
minimum  equipment  to  be:  (1)  The  diesel 
generator  and  associated  switchgean  (2) 
the  diesel  starting  24-volt  battery  bank 
and  chargen  (3)  standby  makeup  pump 
and  water  supply;  (4)  250/125  volt 
battery  bank,  associated  charger,  and 
associated  switchgean  (5)  steam  turbine 
driven  auxiliary  feedwater  pump;  and 
(6)  solenoid  "c"  to  valve  SA  48  ABC. 
Table  3.7-8  would  also  identify  the 
location  of  this  equipment.  An 
appropriate  action  statement  in  the 
event  that  less  than  the  minimum  SSS 
equipment  in  Table  3.7-8  should  be 
OPERABLE  and  surveillance 
specifications  for  each  of  these 
minimum  SSS  equipment  would  be 
added  by  the  proposed  amendment. 

Specification  Table  4.7-2  would 
require  channel  checks  (except  for 
standby  makeup  pump  flow  which 
would  not  be  applicable)  each  month 
and  channel  calibrations  each  refueling 
outage  for  instruments  used  to 
determine  reactor  coolant  pressure, 
pressurizer  level,  steam  generator  level, 
incore  temperature  and  standby  makeup 
pump  flow. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  One  of  these 
examples,  (ii),  involving  no  significant 
hazards  considerations  is  "A  change 
that  constitutes  an  additional  limitation, 
restriction.  Or  control  not  presently 
included  in  the  technical  specifications: 
for  example,  a  more  stringent 
surveillance  requirement."  The  current 
Technical  Specifications  do  not  include 
operability  nor  surveillance 
requirements  for  the  Standby  Shutdown 
System.  Therefore  the  proposed 
amendment  matches  the  example. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  change  does  not 
involve  significant  hazards 
considerations. 

LocaJ  Public  Document  Room 
Location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Cam 
Duke  Power  Company.  P.O.  Box  33189. 
422  South  Church  Street.  Charlotte, 
North  Carolina  28242. 

NRC  Branch  Chief  Elinor  G. 
Adensam. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request- 
December  10. 1984. 

Description  of  amendment  request: 
The  amendments  would  modify 
Technical  Specification  6.2.2.f  with 
respect  to  the  specified  objectives  on 
normal  working  hours  of  unit  stafT  who 
perform  safety-related  functions.  The 
modifications  would  substitute  a  12-hour 
day  with  alternating  48-hour  and  36-hour 
work  week  in  place  of  the  8-hour  day, 
40-hour  week.  For  those  occasions 
which  require  substantial  amounts  of 
overtime  or  during  extended  periods  of 
shutdown  for  refueling,  major 
maintenance  or  major  plant 
modifications,  the  specified  guidelines 
on  the  maximum  number  of  working 
hours  recommended  on  a  temporary 
basis  for  any  48-hour  period  would  be 
increased  4  hours  (i.e.,  from  no  more 
than  24  hours  to  no  more  than  28  hours). 
The  corresponding  guideline  of  not  more 
than  16  hours  any  24-hour  period  and 
not  more  than  72  hours  for  any  7-day 
period  would  not  be  changed  by  the 
proposed  amendments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  states  that  the  change  from 
an  8  to  a  12-hour  shift  has  been  found  to 
be  more  efficient,  to  reduce  shift 


turnover  from  3  to  2  per  day,  and  has  the 
advantage  of  worker  transfer  continuity 
(i.e.,  an  individual  worker  transfers  the 
duties  to  the  person  from  whom  he  or 
she  had  taken  over  the  duties  12  hours 
earlier).  The  licensee  finds  this 
continuity  enhances  familiarity  with  the 
ongoing  operations  for  the  shift  workers, 
results  in  enhanced  safety  and  improved 
work  quality,  and  enhances  the  effective 
management  of  shift  turnovers.  This 
observation  by  the  licensee  is  consistent 
with  our  experience  with  other 
operating  nuclear  power  plants  utilizing 
a  12-hour  shift.  The  change  to  allow  an 
individual  to  work  28  hours  in  a  48-hour 
period  provides  flexibility  for  those 
occasions  when  an  individual  works  16 
hours,  takes  a  12-hour  break,  and 
returns  for  a  normal  12-hour  shift  (i.e., 
the  change  allows  this  individual  to 
compete  that  normal  shift). 

The  Commission  has  provided  certain 
examples  (48  FTl  14870)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  Commission 
has  reviewed  the  licensee's  request  for 
the  above  amendments  and  finds  that 
the  proposed  changes  deal  only  with  the 
establishment  of  administrative 
objectives  for  working  hours  of  unit 
staff.  Because  the  changes  do  not  affect 
any  equipment,  operating  procedure,  or 
safety  analysis,  the  Commission  has 
determined  that  should  this  request  be 
implemented,  it  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
conseqMBces  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Accordingly,  the 
Commission  proposes  to  find  that  the 
amendments  would  not  involve  a 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
Location:  Atkins  Library,  University  of 
Norh  Carolina,  Chariotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  P.O.  Box  33189, 
422  South  Church  Street.  Chariotte, 
North  Carolina,  28242. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Duke  Power  Company,  Docket  Nos.  SO- 
Ses and  50-^70,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  January 
17, 1985. 

Description  of  amendment  request: 
The  proposed  changes  would  eliminate 
ambiguities  in  two  surveillance 
requirements  in  the  Technical 


Specifications  for  Radwaste  Treatment 
Systems  by  more  clearly  indicating  that 
the  requirements  for  dose  projections 
are  intended  only  with  respect  to 
untreated  releases.  Specifically. 
Surveillance  Specification  4.11.1.3.1 
would  be  changed  to  refiect  that  dose 
projections  are  not  required  for  Uquid 
effluents  which  have  been  processed  by 
the  Liquid  Radwaste  Treatment  System 
prior  to  being  discharged.  Similarly,  the 
proposed  amendment  would  clarify 
Surveillance  Specification  4.11.2.4  to 
reflect  that  dose  projections  are  not 
required  for  gaseous  effluents  which 
have  been  processed  by  the  Gaseous 
Radwaste  Treatment  System  prior  to 
being  released. 

Basic  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideraticm  exists 
by  providing  certain  examples  (48  FR 
14870).  The  examples  of  actions  which 
involve  no  significant  hazards 
consideration  include  (i)  a  purely 
administrative  change  to  the  technical 
specification.  The  clarification  sought  by 
the  proposed  amendments  in  consistent 
with  the  Commission's  original  intent  to 
require  dose  projection  due  to  liquid  or 
gaseous  releases  only  when  untreated 
effluents  are  to  be  discharged,  and  with 
the  intent  of  the  Commission's  model 
Radiological  Effluent  Techncial 
Specifications  (RETSJ  for  PWRa. 
NUREG-0472,  Revision  2.  February  1. 
1980.  Thus,  this  proposed  action  is 
purely  administrative  and  fits  the 
example.  "Hie  Commission,  therefore, 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  P.O.  Box  33189. 
422  South  Church  Street,  Charlotte. 
North  Carolina  28242. 

NRC  Branch  Chief:  Elinor  G. 

Adensam. 

tf 

Duke  Power  Company,  Docket  No*.  5ft- 
389  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenbuif 
County,  North  r^mlin^ 

Date  of  amendment  request-  April  9. 
1985. 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
a  Technical  Specification  surveillance 
requirement  which  is  part  of  an 
augmented  inservice  inspection  program 
for  snubbers.  The  change  would  affect 
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the  second  of  three  sampling  plan 
options  available  for  functional  tests  of 
snubbers.  This  second  sampling  plan  is 
defined  by  Specification  4.7.8.e(2)  and 
requires  that  a  representative  sample  of 
snubbers  be  tested  each  refueling  in 
accordance  with  Specification  Figure 
4.7-1.  Figure  4.7-1  provides  the 
acceptance  criteria  method  for  the 
functional  test  results  and  donates  a 
"reject"  regional  and  a  "continue 
testing"  region.  If  at  any  lime  the  plotted 
lest  results  fall  within  this  'reject" 
region,  then  all  snubbers  are  to  be 
functionally  tested.  Surveillance 
requirement  4.7.8.e(2)  and  its 
accompanying  Figure  4.7-1  would  be 
changed  to  delete  the  "reject'  regiori  on 
Figure  4.7-1.  to  substitute  an  expanded 
"continue  testing"  region,  and  to  clarify 
the  manner  in  which  test  results  are  to 
be  plotted  on  Figure  4.7-1.  The  test 
results  should  be  plotted  sequentially  in 
the  order  of  sample  assignment  (i.e., 
each  snubber  should  be  plotted  by  its 
order  in  the  random  sample  assignment, 
not  by  the  order  of  testing).  References 
to  the  "reject"  region  in  the  text  of 
Specification  4.7.8.e(2)  and  bases  %.7.8 
would  be  deleted.  Bases  y4.7.8  would 
also  be  supplemented  by  a  footnote  to 
note  that  if  testing  continues  to  between 
100^200  snubbers  (or  1-2  weeks)  and 
still  the  "accept"  region  for  Figure  4.7-1 
has  not  been  reached,  then  the  actual 
percent  of  population  quality  (the  ratio 
of  total  number  of  failed  snubbers  to  the 
cumulative  number  of  snubbers  tested) 
should  be  used  to  prepare  for  extended 
or  100%  testing. 

Basis  for  proposed  no  significantt 
hazards  considertion  determination: 
McGuire  Technical  Specification  3.7.8 
requires  that  all  safety  related  snubbers 
be  operable  for  specified  operating 
modes  and  would  not  be  changed  by  the 
proposed  amendment.  Only  the 
surveillance  requirement  by  which  each 
snubber  is  to  be  demonstrated  operable, 
in  part  by  functional  testing  of  a 
representative  sample  of  snubbers  each 
refueling,  would  be  changed,  and  then 
only  with  respect  to  the  second  of  three 
available  sample  plans  designated  by 
Specification  4.7.8.e. 

Under  Specification  4.7.8.e{2),  a 
representative  sample  of  snubbers, 
beginning  with  an  initial  selection  of  at 
least  37  snubbers,  is  functionally  tested 
in  accordance  with  a  graph 
(Specification  Figure  4.7-1)  of  "C",  the 
total  number  of  snubbers  found  not 
meeting  the  acceptance  requirements  of 
Specification  4.7.8f  (i.e.,  failure),  versus 
"N",  the  cumulative  number  of  snubbers 
tested.  The  existing  graph  denotes  three 
separate  regions  designated  "accept," 
"continue  testing"  and  "reject."  The 


"accept"  and  "continue  testing  '  regions 
are  separated  by  a  curve, 
C=0.055N- 2.007;  the  "continue  testing' 
and  "reject"  regions  are  presently 
separated  by  a  curve,  C=0.055N+ 2.007. 
To  apply  the  graph,  test  results  are 
plotted  on  Figure  4.7-1.  Under  the 
existing  Technical  Specifications,  if  at 
any  time  the  point  plotted  falls  in  the 
"reject"  region  all  snubbers  are  to  be 
functinonally  tested.  If  at  any  time  the 
point  plotted  falls  in  the  "accept"  region, 
testing  of  snubbers  may  be  terminated. 
When  the  point  plotted  lies  in  the 
"continue  testing"  region,  additional 
snubbers  are  to  be  tested  until  the  point 
falls  in  the  "accept"  region  or  the 
"reject"  region,  or  all  the  required 
snubbers  have  been  tested.  Deletion  of 
the  "reject"  region,  as  proposed, 
effectively  changes  that  region  of  the 
graph  to  a  "continue  testing"  region. 
Therefore,  snubbers  would  continue  to 
be  tested  until  the  plotted  point  falls  in 
the  "accept"  region  or  until  all  the 
required  snubbers  have  been  tested. 

Statistical  studies  within  the 
licensee's  submittal  of  April  9, 1985,  and 
within  a  draft  document  by  a  task  force 
of  the  Operations  and  Maintenance 
Group  (OM-4)  of  the  ASME  Committee, 
"Examination  and  Performance  Testing 
of  Nuclear  Power  Plant  Dynamic 
Restraints  (Snubbers)"  (ANSI/ASME 
OM4-1985)  demonstrate  that  the 
proposed  deletion  of  the  "reject"  region 
would  not  have  a  significant  adverse 
effect  on  the  effectiveness  of  the 
sampling  plan.  The  Commission's 
preliminary  review  of  these  documents 
supports  this  conclusion.  This  revised 
plotting  sequence  is  a  more  appropriate 
method  for  implementing  the  sampling 
plan. 

The  Commission  has  provided  certain 
examples  (48  FR 14870)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for  the 
above  amendments  and  has  determined 
that  should  this  request  be  implemented, 
it  would  not;  (1)  Involve  a  significant 
increase  in  the  probability  of  an 
accident  previously  evaluated  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  This 
conclusion  is  reached  because  snubbers 
are  required  to  be  operable  to  ensure 
that  structural  integrity  (of  both  the 
reactor  coolant  system  and  all  other 
safety-related  systems)  is  maintained 
during  and  following  a  seismic  or  other 
event  initiating  dynamic  loads  and  can 
have  no  effect  on  cause  mechanisms, 
and  because  only  surveillance 


requirements  are  affected  and  not  the 
limiting  condition  for  operation. 
Although  the  proposed  amendment  do 
not  involve  changes  in  surveillance 
frequency  nor  operating  conditions,  they 
do  involve  changes  in  surveillance 
methods  and  acceptance  criteria. 
However,  the  statistical  studies  indicate 
that  while  the  probability  of  false 
acceptance  of  a  bad  population  under 
the  proposed  amendments  is  real,  it  is 
negligible.  Consequently,  the  staff  has 
also  determined  that  the  proposed 
amendments,  if  implemented,  would  not 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety  or  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated.  Accordingly,  the 
Commission  proposes  to  determine  that 
these  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte,  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-321,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  No.  1,  Appling 
County,  Georgia 

Date  of  amendment  request:  May  20. 
1985. 

Description  of  amendment  request: 
This  amendment  would  modify  the 
Technical  Specifications  (TSs)  to  delete 
the  requirements  that  a  summary 
technical  report  of  the  secondary 
containment  intergrated  leak  rate  test  be 
submitted  within  three  months  of  the 
conduct  of  that  test  and  that  a  report  of 
the  primary  coolant  leakage  into  the 
drywell  be  submitted  every  five  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  An 
example  of  actions  involving  no 
significant  hazards  considerations  is 
Example  (i),  an  amendment  involving  a 
purely  administrative  change  to 
Technical  Specifications.  TSs  exist  for 
both  maintaining  secondary 
containment  integrity  and  maintaining 
limits  on  reactor  coolant  leakage  into 
the  drywell.  Neither  the  Hatch  Unit  2  or 
the  BWR  4  Standard  Technical 
Specifications  contain  requirements  for 
submittal  of  these  reports  and  the 
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deletion  of  these  reports  is  a  change  to 
achieve  consistency  in  the  TSs.  Further, 
there  is  no  definition  or  requirement  in 
the  Hatch  Unit  1  TSs  of  what  should  be 
in  a  five-year  report  on  primary  coolant 
leakage  into  the  drywell.  These 
reporting  requirements  are 
administrative  in  nature  and  their 
removal  is  a  purely  administrative 
change.  Therefore,  since  the  application 
for  amendment  involves  a  proposed 
change  that  is  similar  to  an  example  for 
which  no  significant  hazards 
considerations  exist,  the  Commission 
has  made  a  proposed  determination  that 
the  application  for  amendment  involves 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley.  Georgia. 

Attorney  for  licensee:  G.F. 
Trowbridge.  Shaw,  Pittman,  Potts  and 
Trowbridge.  1800  M  Street.  NW.. 
Washington  D.C.  20036. 

NRC  Branch  Chief:  John  F.  Stolz, 

Georgia  Power  Company,  Oglethorpe 
Power  Coiporation,  Municipal  Electric 
Authority  of  Georgia,  Qty  of  Dalton. 
Georgia,  Docket  No.  50-321,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  No.  1,  Appling 
County.  Georgia 

Date  of  amendment  request:  July  26, 
1985. 

Description  of  amendment  request: 
The  amendment  revises  the  TSs  for 
Hatch  Unit  1  to  add  a  specification  and 
table  addressing  component  cyclic  and 
transient  limits  and  to  correct  the  table 
number  in  TS  6.10.2.e  to  reference  the 
newly  added  table. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  fR  14870).  One  of 
the  exampels  (ii)  of  actions  involving  no 
significant  hazards  considerations 
relates  to  a  change  which  constitutes  an 
additional  limitation,  restriction  or 
control  not  presently  included  in  the 
Technical  Specifications.  Another 
example  (i)  relates  to  a  purely 
administrative  change  to  the  Technical 
Specifications.  The  proposed  addition  of 
the  specification  on  cyclic  and  transient 
limits  constitutes  an  additional 
limitation  and  fits  example  (ii)  above. 
The  proposed  correction  of  the  table 
number  fits  example  (i)  above.  The 
Commission  therefore  proposes  to 
determine  that  this  action  involves  no 
significant  hazards  considerations. 

X-ocal  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley.  Georgia. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Shaw.  Pittman.  Potts  and 


Trowbridge.  1800  M  Street,  NW., 
Washington.  D.C.  20036. 
NRC  Branch  Chief:  John  F.  Stolz. 

Georgia  Power  Company,  Oglethorpe 
Power  Corportion.  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-366.  Edwin  L 
Hatch  Nuclear  Plant,  Unit  No.  2,  Appling 
County,  Georgia 

Date  of  amendment  request:  August  2, 
1985. 

Description  of  amendment  request: 
The  amendment  revises  the  TSs  for 
Hatch  Unit  2  to  correct  and  clarify  the 
hydrogen  recombiner  heater  testing 
requirements  of  TS  4.6.6.2.b.4  by 
changing  the  word  "phase"  to  "element" 
and  changing  the  test  value  of  100  x  10* 
ohms  to  1.0  X  10«  ohms. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  (i)  of  actions  involving  no 
significant  hazards  considerations 
relates  to  a  purely  administrative 
change  to  Technical  Specifications.  This 
change  clarifies  the  fact  that  the  vendor 
recommended  heater  to  ground 
resistance  reading  of  l.OxlOte  ohms  is 
unique  to  the  heater  elements.  The 
present  value  of  lOOXlOfe  ohms  only 
applies  to  the  resistance  of  cabling  to 
ground,  and  as  such,  is  not  solely 
applicable  to  overall  element  integrity. 
This  change  is  an  administrative  change 
similar  to  the  example.  Tlie  Commission 
therefore  proposes  to  determine  that  this 
action  involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley.  Georgia. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Shaw.  Pittman.  Potts  and 
Trowbridge.  1800  M  Street,  NW. 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  John  F.  Stolz. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  amendment  request  June  19. 
1985. 

Description  of  amendment  request 
Requests  approval  of  changes  to  the 
Appendix  A  Technical  Specifications 
(TS)  pertaining  to  the  Post  Accident 
Sampling  System.  These  changes  are  to 
Section  6.  Administrative  Controls,  and 
implicitly  to  the  Table  of  Contents  of  the 
TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  November  1, 1983,  the  staff  issued 


Generic  Letter  (GL)  83-36.  "NLTIEG- 
0737  Technical  Specifications,"  which 
included  guidance  on  technical 
specifications  on  the  Post-Accident 
Sampling  System  (PASS),  NUREG-0737 
Item  n.B.3.  By  lett^  dated  June  19, 1985. 
the  licensee  has  proposed  changes  to  the 
TS  which  are  new  requirements 
pertaining  to  the  PASS.  These  requested 
changes  are  to  section  6,  Administrative 
Controls,  and  implicitly  to  the  Table  of 
Contents  identifying  the  new  subsection 
of  the  TS.  The  proposed  changes  are  to 
incorporate  the  guidance  given  in  GL  83- 
36  into  the  TS. 

The  requested  changes  to  the  TS  are 
an  additional  requirement  not  currently 
in  the  TS.  Therefore,  these  requested 
changes  are  encompassed  by  the 
Commission's  example  (ii).  provided  in 
48  FR  14870.  of  actions  not  likely  to 
involve  significant  hazards 
considerations.  Therefore,  the  staff 
proposes  to  determine  that  the 
requested  action  involves  no  si^ificant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street.  Toms  River.  New 
Jersey  08753. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Esquire,  Shaw.  Pittman. 
Potts  and  Trowbridge.  1800  M  Street. 
NW.  Washington.  D.C.  20036. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Date  of  amendment  request:  July  22. 
1985. 

Description  of  amendment  request 
Requests  approval  of  a  change  to  the 
Appendix  A  Technical  Specifications 
(TS)  which  is  a  new  requirement 
pertaining  to  limiting  overtime  of  station 
personnel.  This  change  is  to  Section  6.2. 
Organization,  Administrative  Controls, 
of  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  by  providing  certain 
examples  (48  FR  14870).  One  of  the 
examples  (ii)  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  TS.  On  January  10. 1983. 
the  staff  issued  Generic  Letter  83-02. 
"NURF.G-0737  Technical 
Specifications,"  which  included 
guidance  on  TS  on  NUREG-0737  Item 
I.A.1.3.  Limit  Overtime.  The  licensee 
(GPU  Nuclear  Corporation)  responded 
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to  GL  83-02  but  did  not  submit  TS  to 
limit  overtime.  The  staff  reviewed  the 
licensee's  justification  for  not  submitting 
TS  to  limit  overtime  and  concluded  that 
it  did  not  meet  the  staffs  interpretation 
of  the  Commission's  policy  in  this  area. 
The  staff  by  letter  dated  May  30. 1985, 
requested  that  the  licensee  submit  TS  to 
limit  overtime. 

The  licensee  has  proposed  changes  to 
the  TS  to  incorporate  the  guidance  in  GL 
83-02  on  NUREG-0737  Item  I.A.1.3  into 
the  TS.  The  proposed  change  to  the  TS 
is  an  additional  requirement  not 
currently  in  the  TS.  Therefore,  this 
proposed  change  is  encompassed  by  the 
Commission's  example  (ii)  and  the  staff 
proposes  to  determine  that  the 
requested  action  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  Toms  River.  New 
Jersey  08753. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Esquire,  Shaw,  Pittman. 
Potts,  and  Trowbridge.  1800  M  Street. 
NW..  Washington,  D.C.  20036. 

NHC  Branch  Chief:  John  A.  Zwolinski. 

GPU  Nuclear  Corporation,  et  al.,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request:  July  31, 
1985. 

Description  of  amendment  request 
On  June  4, 1984.  the  NRC  issued  a  Safety 
Evaluation  Report  which  supported 
exemptions  to  certain  requirements  of  10 
CFR  Part  50,  Appendix  R.  Fire  Protection 
Requirements,  for  Three  Mile  Island 
Unit  1.  This  requested  Technical 
Specification  change  updates  Table 
3.18-1,  Fire  Detection  Instruments,  to 
include  three  locations  where  fire 
detection  instrumentation  has  been 
added  as  a  result  of  NRC  acceptance  of 
the  exemption  requests. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  is  in  the  same 
category  as  Example  (ii)  of  amendments 
that  are  considered  not  likely  to  involve 
significant  hazards  consideration  (48  FR 
14870)  in  that  the  change  constitutes  an 
additional  control  not  presently 
included  in  the  Technical  Specifications. 
The  addition  of  the  fire  detection 
instrumentation  in  the  three  locations 
will  provide  increased  assurance  that  a 
fire  will  be  detected  at  an  early  stage 
before  significant  damage  has  occurred. 
Therefore,  the  amendment  is  considered 
not  to  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 


Education  Building,  Commonwealth  and 
Walnut  Streets,  Harnsburg, 
Pennsylvania  17126. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street,  NW.. 
Washington.  D.C.  20036. 

mC  Branch  Chief:  John  F.  Stolz. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County, 
Maine 

Date  of  amendment  request:  May  8, 
1985,  as  supplemented  May  29, 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would 
permit  operation  after  approval  of 
changes  to  the  plant's  Technical 
Specifications  (TS)  that  would  assure 
compliance  with  Appendix  L  10  CFR 
Part  50,  and  10  CFR  50.36a  and  50.34a. 
These  proposed  TS  are  intended  to 
ensure  that  releases  of  radioactive 
material  to  unrestricted  areas  during 
normal  operation  remain  as  low  as  is 
reasonably  achievable.  Specifically,  the 
proposed  TS  define  limiting  conditions 
for  operation  and  surveillance 
requirements  for  radioactive  liquid  and 
gaseous  effluent  monitoring: 
concentration,  dose  and  treatment  of 
liquid,  gaseous  and  solid  wastes;  total 
dose;  radiological  environmental 
monitoring  that  consists  of  a  monitoring 
program,  land  use  census,  and 
interlaboratory  comparison  program. 
These  proposed  TS  would  also 
incorporate  into  the  TS  the  bases  that 
support  the  operation  and  surveillance 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
This  proposed  amendment  falls  into  two 
categories  for  which  the  Commission  (48 
FR  14870)  has  provided  examples  of 
amendments  not  likely  to  involve 
significant  hazards  considerations.  The 
Commission's  examples  include:  (ii)  A 
change  that  constitutes  an  additional 
restriction  or  control  not  presently  in  the 
TS  and  (vii)  a  change  to  make  a  license 
conform  to  changes  in  regulations.  The 
new  waste  management  requirements 
constitute  additional  limitations  not 
currently  in  the  TS  (example  (ii)).  In 
addition,  this  proposed  amendment  has 
been  put  forward  in  response  to  the 
revised  Appendix  1  to  10  CFR  Part  50. 
making  it  a  change  in  the  TS  to  conform 
to  changes  in  regulations  (example  (vii)). 
Therefore,  the  Commission  proposes  to 
determine  that  the  requested 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  Wiscasset,  Maine. 


Attorney  for  licensee:  J.A.  Ritscher. 
Esq.,  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  02210. 

NRC  Branch  Chief:  Edward  J.  Butcher. 
Acting. 

Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County. 
Maine 

Date  of  amendment  request:  June  14. 
1985  as  supplemented  August  7. 1985. 
Description  of  amendment  request: 
This  proposed  amendments  provides 
Technical  Specifications  changes 
needed  to  support  Cycle  9  operation  of 
the  Maine  Yankee  plant.  This  proposed 
amendment  would:  (1)  Modify  the 
Technical  Specifications  to  reflect  Cycle 
9  power  distributions,  insertion  limits, 
and  peaking  factors;  (2)  reflect  the 
required  fuel  centerline  design  limit  for 
each  fuel  type;  (3)  reflect  replacement  of 
part  strength  Control  Element 
Assemblies  (CEAs)  with  full  strength 
CEAs;  and  (4)  describe  maximum 
reactor  inlet  temperature  used  in 
modified  safety  analyses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  discussed  in  Maine  Yankee  Cycle  9 
Core  Performance  Analysis  dated  April 
1985  (YAEC-1479).  the  fresh  fuel 
assemblies  used  in  Cycle  9  design  are 
being  manufactured  by  Combustion 
Engineering  and  are  not  significantly 
different  than  those  previously  used  at 
Maine  Yankee.  This  fuel  design  has 
been  found  acceptable  to  NRC  in 
previous  reload  cores  at  Maine  Yankee 
and  at  other  facilities.  The  acceptance 
criteria  for  the  Technical  Specifications 
associated  with  the  Cycle  9  design  are 
the  same  as  the  acceptance  criteria  for 
the  current  Technical  Specifications. 
The  analytical  methods  used  to 
demonstrate  conformance  of  the  Cycle  9 
design  have  been  previously  found 
acceptable  by  the  NRC  except  for  minor 
modifications  in  methods  employed  for 
control  element  assembly  (CEA) 
ejection  and  steam  line  break  analyses. 
The  methods  used  to  analyze  these 
events  have  been  previously  submitted 
to  the  NRC.  The  staff  has  recently 
approved  the  use  of  the  modified 
method  for  CEA  ejection  analysis.  The 
review  of  the  steam  line  break  methods 
analysis  is  near  completion  and  its  final 
approval  will  be  required  prior  to  the 
final  issuance  of  the  Cycle  9  Technical 
Specifications.  The  same  methods  have 
been  previously  applied  by  Yankee 
Atomic  Electric  Company  on  the  Yankee 
plant  in  Rowe,  Massachusetts. 

Additional  changes  for  Cycle  9 
include  the  replacement  of  part-strength 
CEAs  with  full  strength  CEAs  in  the 
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non-scrammable  locations  in  CEA  bank 
5  and  an  increase  in  the  maximum 
allowable  core  inlet  temperature  from 
550  T  to  552  T.  Both  of  these  changes 
are  evaluated  in  detail  in  the  Maine 
Yankee  Cycle  9  Core  Performance 
Analysis  dated  April  1985. 

As  shown  in  the  analysis,  the  changes 
associated  with  Cycle  9  do  not  affect  the 
probability  of  an  accident  previously 
evaluated  in  the  Maine  Yankee  Final 
Safety  Analysis  Report  (FSAR).  The 
effect  of  Cycle  9  operation  on  the 
consequences  of  accidents  previously 
evaluated  in  the  Maine  Yankee  FSAR  is 
presented  in  the  Maine  Yankee  Cycle  9 
Core  Performance  Analysis.  As  shown 
in  that  analysis,  the  consequences  of 
accidents  previously  evaluated  have  not 
significantly  increased  and  continue  to 
be  well  within  applicable  acceptance 
criteria. 

The  changes  associated  with  Cycle  9 
have  been  evaluated  by  the  licensee  and 
the  staff  agrees  with  the  licensee's 
conclusion  that  the  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  margin  of  safety  of  the  Cycle  9 
design  is  evaluated  in  the  Maine  Yankee 
Cycle  9  Core  Performance  Analysis.  The 
thermal,  thermal-hydraulic  and  physics 
characteristics  of  Cycle  9  are  not 
significantly  different  from  previous 
reload  cores  and  thus  the  Cycle  9  design 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

In  summary,  the  Maine  Yankee  Cycle 
9  Core  Performance  Analysis  does  not: 
(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated:  or  (3)  Involve  a  significant 
reduction  in  a  margin  of  safety. 
Therefore  we  propose  to  determine  that 
the  proposed  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street.  Wiscasset,  Maine. 

Attorney  for  licensee:  J.A.  Ritscher, 
Esq.,  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  02210. 

NRC  Branch  Chief:  Edward  J.  Butcher. 
Acting. 

Mississippi  Power  &  Light  Company, 
Middle  South  Energy,  Inc,  Mississippi 
Electric  Power  Association,  Docket  No. 
50-416,  Grand  Gulf  Nuclear  Station,  Unit 
1,  Claiborne  County,  Mississippi 

Date  of  amendment  request:  July  12, 
1985,  as  amended  August  12, 1985. 

Description  of  amendment  request: 
The  amendment  would  ifiake  five 
changes  to  the  Technical  Specifications 


as  follows:  (1)  Figure  6.2.2-1,  "Unit 
Organization"  would  be  revised  by 
replacing  the  Radiation  Control 
Supervisor  with  two  new  supervisors — 
Radiation  Control  Supervisor. 
Operations,  and  Radiation  Control 
Supervisor,  Technical  Support.  (2)  Table 
3.8.4.2-1  "Primary  Containment 
Penetration  Conductor  Overcurrent 
Protective  Devices"  would  be  revised  by 
adding  two  circuit  breakers  for 
equipment  needed  to  improve  a 
ventilation  system  for  a  reactor  water 
sample  station  inside  containment.  (3) 
Technical  Specification  4.1.3.3.  "Control 
Rod  Scram  Accumulators"  would  be 
revised  by  ehminating  the  upper  limit  of 
the  setpoint  on  the  low  pressure  alarm. 
(4)  Table  3.3.7.9-1  "Fire  Detection 
Instrumentation  would  be  revised  by 
adding  four  fire  protection  zones  in  the 
control  building  and  their  associated 
surveillance  requirements.  (5)  Technical 
Specification  4.8.1.1.2,  "Electrical  Power 
Systems — AC  Sources,"  would  be 
revised  by  adding  surveillance 
requirements  for  the  automatic  bypass 
of  the  diesel  generator  ground 
overcurrent  trip  upon  receipt  of  an  ECCS 
actuation  signal. 

Basis  for  proposed  no  significant 
hazards  consideration:  Change  (1)  is 
proposed  to  provide  increased  over\'iew 
of  radiological  activities.  The 
responsibilities  of  the  current  Radiation 
Control  Supervisor  would  be  divided 
between  two  new  supervisors.  The 
Radiation  Control  Supervisor, 
Operations  would  be  responsible  for 
radiological  aspects  of  plant 
maintenance  and  operations  activities. 
The  Radiation  Control  Supervisor. 
Technical  Support  would  be  responsible 
for  health  physics  support  activities 
including  dosimetry,  radwaste, 
emergency  planning,  and  radiation 
protection  equipment.  Both  new 
supervisors  would  be  qualified  in  and 
with  requirements  specified  in  the  Final 
Safety  Analysis  Report,  section  13. 
Because  this  change  would  not  affect 
plant  equipment  design,  safety  criteria 
or  safety  analyses,  would  not  change 
reponsibilities  for  supervision  of 
radiation  control,  and  would  increase 
the  overview  of  radiological  aspects  of 
plant  operation  and  maintenance  by 
using  two  qualified  supervisors  in  place 
of  one.  this  change  does  not  significantly 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  nor 
does  it  involve  a  significant  reduction  in 
a  margin  of  safety. 

Change  (2)  is  proposed  as  the  result  of 
a  design  change  to  decrease  airborne 
radioactive  contamination  at  a  reactor 


water  sample  station  inside 
containment.  A  heater  and  fan  would  be 
added  to  the  ventilation  system  at  the 
sample  station  to  improve  filter 
efficiency.  Circuit  breakers  would  be 
included  in  the  electrical  circuits  for  the 
fan  and  the  heater  as  overcurrent 
protection  for  the  conductors  which 
penetrate  the  containment  The  breakers 
are  designed  and  would  be  installed  in 
accord  with  NTIC  regulatory 
requirements  and  industry  codes  and 
standards.  Because  the  change  merely 
adds  two  circuit  breakers  of  a  type 
already  in  use  in  the  facility  and  which 
will  be  designed  and  installed  in 
accordance  with  applicable  regulator)' 
requirements,  and  the  change  does  not 
affect  safety  criteria  or  analyses,  change 

(2)  does  not  significantly  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  nor  does  it  involve  a 
significant  reduction  in  a  mai;gin  of 
safety. 

Change  (3)  is  proposed  to  eliminate 
actuation  of  the  low  pressure  alarm  for 
the  scram  accumulators  because  of 
instrument  drift  in  the  conservative 
direction  (higher  actual  pressure).  The 
present  setpoint  is  1520+30-0  psig.  The 
purpose  of  the  low  pressure  set  point  is 
to  ensure  the  minimum  pressure  in  the 
accumulator  necessar>'  to  scram  the 
control  rods. 

Operation  to  date  has  resulted  in 
spurious  alarms  due  to  drift  of  more 
than  +30  psi  between  surveillance  tests. 
The  change  would  eliminate  any  upper 
limit  on  the  setpoint.  resulting  in  an 
alarm  only  if  pressure  was  less  than  the 
setpoint  value.  Because  safety 
equipment  design,  safety  criteria  or 
safety  analyses  are  not  affected,  change 

(3)  does  not  significanUy  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated.  Since  the  safety  function  to 
actuate  an  alarm  if  accumulator 
pressure  decreased  below  1520  psig 
would  not  be  changed,  change  (3)  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided  certain 
examples  (48  FR  14870)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  One  of  the  examples  (ii) 
is  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications.  Changes  (4) 
and  (5)  are  similar  to  this  example. 
Change  (4)  would  add  surveillance 
requirements  to  the  Technical 
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Specifications  for  fire  detection 
instruments  in  Unit  2  areas  of  the 
control  building  which  contain  safe 
shutdown  electrical  cables  for  Unit  1. 
Change  (5)  would  add  surveillance 
requirements  for  a  safety  related  bypass 
of  an  operational  related  trip  used  to 
protect  the  diesei  generator  from  ground 
overcurrent. 

Accordingly,  for  the  reasons  cited 
above,  the  Commission  proposes  to 
determine  that  these  five  changes  do  not 
involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Hinds  )unior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Bishop.  Liberman, 
Cook,  Purcell  and  Reynolds,  1200  17th 
Street.  NVV..  Washington,  D.C.  20036. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Mississippi  Power  &  Light  Company, 
South  Mississippi  Electric  Power 
Association,  Middle  South  Energy,  Inc., 
Docket  No.  30-^16.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  August 
12. 1985. 

Description  of  amendment  request: 
The  amendment  would  make  three 
changes  in  the  Technical  Specifications: 
(1)  Change  the  names  of  two  valves 
listed  in  Table  3.3.7.4-1  "Remote 
Shutdown  Systems  Controls"  and  four 
valves  listed  in  Table  3.6.4-1. 
'"Containment  and  Drywell  Isolation 
Valves";  (2)  designate  a  different  valve 
in  the  residual  heat  removal  (RHR)  to 
reactor  head  spray  line  as  reactor 
coolant  system  pressure  isolation  valve 
(Table  3.4.3.2-1)  and  as  containment 
isolation  valve  (Table  3.6.4-1)  and  make 
associated  changes  in  the  listing  of 
primary  containment  penetration 
conductor  overcurrent  protective 
devices  (Table  3.8.4.1-1),  and  motor- 
operated  valve  thermal  overload 
protection  (Table  3.8.4.2-1).  and;  (3)  add 
specifications  in  Table  3.3.3-1. 
"Emergency  Core  Cooling  System 
(ECCS)  Actuation  Instrumentation  '  to 
incorporate  interlock  instrumentation 
which  is  designed  to  prevent  inadvertent 
overpressurization  of  low  design 
pressure  emergency  core  cooling 
systems  by  the  reactor  coolant  systems, 
and  make  associated  changes  in  Table 
3.^.3-3  "ECCS  Response  Times".  Table 
4.3.3.1-1.  "ECCS  Acutation 
Instrumentation  Surveillance 
Requirements".  Surveillance 
Requirement  4.4.3.2.2  "Reactor  Coolant 
System  Operational  Leakage",  Table 
3.4.3.2-2  "Reactor  Coolant  System 


Interface  Valves  Pressure  Monitors- 
Alarm '.  and  Table  3.4.3.2-3  "Reactor 
Coolant  System  Interface  Valves 
Pressure  Interlocks". 

Basis  for  proposed  no  sigaificant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (48  FR  14870)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  One  of  the  examples  (i) 
is  a  purely  administrative  change  to 
Technical  Specifications.  Change  (1)  is 
similar  to  this  example  in  that  it  is  a 
change  in  nomenclature  of  valves  to  be 
consistent  with  plant  nomenclature. 
Change  (2)  the  designation  of  valve  E12- 
F394  to  serve  as  the  inboard 
containment  isolation  valve,  is  an 
operational  enhancement  which  would 
allow  local  leak  rate  testing  of  the 
inbocU'd  isolation  valve  without 
removing  the  drywell  head  and 
insulation.  This  change  would  reduce 
radiation  exposure  of  personnel  since 
the  leak  rate  testing  could  be 
accomplished  in  a  shorter  time  period. 
The  previously  designated  valve.  E51- 
F066,  would  be  deleted  from  the  list  of 
containment  isolation  valves.  Use  of 
valve  E12-F394  as  the  isolation  valve 
also  eliminates  valve  E12-F344  as  a 
potential  leakage  path  from  the  drywell 
so  that  valve  E12-F344  would  also  be 
deleted  from  the  list  of  containment  and 
drywell  isolation  valves.  Vailve  E12- 
F394  and  the  associated  power  and 
control  circuits  in  the  RHR  to  reactor 
head  spray  line  where  designed  and 
installed  in  accordance  with  applicable 
industry  and  regulatory  codes  and 
standards  and  the  GGNS  quahty 
assurance  program.  Therefore,  the 
change  is  consistent  with  the  licensing 
basis  and  the  safety  analyses.  Because 
change  (2)  does  not  affect  the  isolation 
safety  function,  safety  criteria  or  safety 
analysis  and  it  would  decrease 
personnel  radiation  exposure,  this 
change  does  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  nor  does  it  involve  a 
significant  reduction  in  a  margin  of 
safety.  Change  (3).  the  addition  of 
Technical  Specifications  for  interlock 
instrumentation  on  pressure  isolation 
valves,  is  needed  to  implement  a  design 
change  required  by  a  license  condition. 
The  present  compensatory  requirement 
for  leak  tests  of  LPCS  and  LPCI  check 
valves  would  be  deleted.  The  design 
change  would  result  in  an  increase  of  51 
°F  in  calculated  peak  cladding 
temperature  to  2149  °F  during  a 
postulated  loss  of  coolant  accident 
because  of  a  longer  time  required  for 
LPCS  and  LPCI  injection  valves  to  open. 


The  calculated  peak  cladding 
temperature  of  2149  *  is  still  below  the 
limiting  2200  *F  required  by  10  CFR 
50.46,  so  the  safety  margin  is  not 
affected.  The  design  change  will  be  * 
performed  iri  accordance  with 
appropriate  regulatory  and  industry 
codes  and  standards,  the  GGNS  quality 
assurance  program,  and  applicable 
requirements  of  the  GGNS  FSAR. 
Therefore,  the  design  change  would  be 
consistent  with  the  licensing  basis. 
Because  change  (3)  will  add 
requirements  not  presently  included  in 
the  Technical  Specifications  which  more 
than  offset  the  removal  of  the 
compensatory  leak  test  requirement,  and 
because  the  change  would  result  in  the 
performance  of  the  ECCS  safety  function 
without  affecting  the^safety  margin,  this 
change  does  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  nor  does  it  involve  a 
significant  reduction  in  a  margin  of 
safety.  Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College. 
McLendon  Library.  Raymond, 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop.  Liberman. 
Cook,  Purcell.  and  Reynolds,  1200 17th 
Street.  NW.,  Washington.  D.C.  20036. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  May  15, 
1985,  as  supplemented  by  submittal 
dated  July  11. 1985. 

Description  of  amendment  request- 
The  original  amendment  request  of  May 
15, 1983  was  initially  noticed  on  July  17, 
1985  (50  FR  29012).  and  was  submitted  in 
response  to  NRC  Generic  Letter  (GL)  84- 
15,  "Proposed  Staff  Actions  to  Improve 
and  Maintain  Diesel  Generator 
Reliability,"  dated  July  2, 1984.  In  this 
Generic  Letter,  the  NRC  staff  identified 
cold  fast  starts  of  diesei  generators  as 
contributing  to  premature  diesei  engine 
degredation  due  to  unnecessary  wear. 
The  NRC  has  concluded  that  the 
frequency  of  diesei  generator  fast  start 
tests  from  ambient  conditions  should  be 
reduced.  Accordingly,  the  licensee,  in 
the  May  15, 1985  submittal,  proposed  to 
reduce  the  number  of  diesei  generator 
tests  required  by  Technical 
Specifications  when  the  other  diesei 
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generator  is  determined  to  be 
inoperable.  The  current  Technical 
Specifications  require  a  diesel  generator 
to  be  tested  immediately  and  daily 
thereafter  when  the  other  diesel 
generator  is  determined  to  be 
inoperable.  The  original  amendment 
request  would  have  retained  the 
requirement  for  an  immediate  test  but 
deleted  the  requirement  for  subsequent 
daily  test  starts.  After  discussions  with 
the  NRC  staff,  the  licensee,  by  letter 
dated  July  11. 1985.  submitted  a  revision 
which  would  retain  the  requirement  for 
an  immediate  diesel  generator  test  and 
add  a  requirement  for  subsequent  tests 
every  three  days  thereafter. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  submittal  of  May  15. 1985 
provided  an  evaluation  of  the  initially 
proposed  change  and  a  basis  for  a 
proposed  no  significant  hazards 
consideration  determination.  The 
revision  submitted  by  letter  dated  July 
11. 1985  represents  a  more  stringent 
limitation  than  that  initially  proposed 
and  is  encompassed  by  the  May  15. 1985 
evaluation.  The  licensee  has  stated  that 
the  proposed  change  does  not  delete 
diesel  generator  operability 
requirements  when  one  diesel  generator 
is  determined  to  be  inoperable.  Diesel 
generator  fast  start  operability  is  still 
present  to  mitigate  the  consequence  of  a 
large  loss  of  coolant  accident  coincident 
with  a  loss  of  offsite  power.  Diesel 
generator  operabillity  will  still  be 
demonstrated  by  monthly  routine  tests 
and  immediately  and  every  three  days 
after  one  diesel  generator  is  determined 
to  be  inoperable.  The  NRC  staff  has 
determined  that  excessive  diesel 
generator  testing  contributes  to 
premature  engine  degradation  and  that 
an  overall  improvement  in  reliability 
and  availability  can  be  gained  by       _. 
eliminating  excessive  fast  starts.  The 
licensee  has  stated  that  the  proposed 
change  that  reduces  the  frequency  of 
diesel  generator  testing  is  consistent 
with  the  objectives  expressed  in  GL  84- 
15  and  may  therefore  result  in  enhanced 
reliability. 

Based  on  the  above,  the  staff 
concludes  that  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because, 
although  some  diesel  generator  tests 
would  be  eliminated,  operability  is  still 
demonstrated  by  other  required 
surveillance  tests.  The  reduced  number 
of  fast  starts  may.  in  fact,  increase  the 
probability  of  diesel  generator 
availability  in  the  event  of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 


accident  previously  evaluated  because 
the  proposed  change  introduces  no  new 
mode  of  plant  operation  and  no  physical 
modifications  are  required  to  be 
performed  to  the  plant. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety.  It  is  anticipated 
that  any  reduction  in  the  margin  of 
safety  would  be  insignificant  since  the 
purpose  of  the  proposed  change  is  to 
conform  to  the  NRC  guidelines  of  GL  84- 
15.  The  recommendations  in  GL84-15 
were  promulgated  to  increase  diesel 
generator  reliability  and  thereby  cause 
an  increase  in  the  overall  margin  of 
safety  in  the  plant. 

Based  on  the  above  evaluation,  the 
staff  finds  that  the  criteria  for  a  no 
significant  hazards  consideration 
determination,  as  set  forth  in  10  CFR 
50.92(c).  are  met.  The  staff  has. 
therefore,  made  a  proposed 
determination  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street.  Auburn.  Nebraska  68305. 

Attorney  for  licensee:  Mr.  G.D. 
Watson.  Nebraska  Public  Power 
District.  Post  Office  Box  499.  Columbus. 
Nebraska  68601. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Pennsylvania  Power  h  Light  Company. 
Docket  No.  50-^388,  Susquehanna  Steam 
Electric  Station.  Unit  2,  Luzerne  County. 
Pennsylvania 

Date  of  amendment  request:  June  24. 
1985. 

Description  of  amendment  request: 
Effective  January  1. 1984.  the 
requirements  contained  in  10  CFR  50.72 
and  10  CFR  50.73  replaced  all  existing 
requirements  for  licensees  to  report 
"Reportable  Occurrences"  as  defined  in 
individual  plant  Technical 
Specifications.  The  licensee  has 
proposed  to  delete  Action  b  in  Section 
3.3.7.9.  "Fire  Detection  Instrumentation" 
of  the  Technical  Specifications.  Action  b 
of  Section  3.3.7.9  requires  that  the 
licensee: 

Restore  the  minimum  number  of 
instrument(s)  to  OPERABLE  status  within  14 
days  or,  in  lieu  of  any  other  report  required 
by  specification  6.9.1.  prepare  and  submit  a 
Special  Report  to  the  Commission  pursuant  to 
Specification  6.9.2  within  30  days  outlining 
the  action  taken,  the  cause  of  the 
inoperability  and  the  plans  and  schedule  for 
restoring  the  in8trument(s)  to  OPERABl^ 
status. 

This  Technical  Specification  requires 
the  licensee  to  restore  instruments 
within  14  days  or  submit  a  special 
report.  Based  on  the  January  1, 1984 
NRC  rule  change  the  reporting 


requirement  is  no  longer  applicable  and 
neither  are  the  references  to  6A1  or  6.9.2 
applicable  since  the  appropriate 
sections  pertaining  to  reporting 
requirements  have  already  been  deleted 
in  accordance  with  this  rule  change.  The 
requirement  to  restore  the  instruments  is 
also  no  longer  applicable  since  the 
Technical  Specification  as  presently 
written  does  not  require  the  licensee  to 
restore  the  instruments  within  a 
specified  length  of  time  if  a  special 
report  is  submitted.  The  deletion  of 
action  b  in  its  entirety  poses  no 
additional  safety  hazard  since  a  fire 
watch  must  be  established  to  inspect  tiie 
'  zone(s)  containing  the  inoperable 
instnmient(s)  within  one  hour.  This 
requirement  is  specified  in  Action  a  of 
section  3.3.7.9.  The  deletion  of  Acticm  b 
is  merely  the  deletion  of  a  reporting 
requirement  because  without  a  reporting 
requirement  the  restoration  of 
inoperable  instruments  has  no  basis 
since  it  was  the  Licensee's  option  not  to 
restore  the  instnunentation  within  a 
specified  time  but  instead  file  a  report. 
This  proposed  change  is  consistent  with 
the  Januar>'  1. 1984  NRC  rule  change. 
Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
Hie  licensee  in  his  letter  dated  June  24. 
1985,  stated  that  the  proposed  change 
does  not:  (1)  Involve  a  significant 
increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  (>ossibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  margin 
of  safety.  The  NUC  staff  agrees  with  the 
licensee's  evaluation  in  this  regard  and 
proposes  to  find  that  the  change  to  the 
Technical  Specifications  does  not 
involve  a  significant  hazards 
consideration.  The  Commission  has 
provided  guidance  concerning  the 
application  of  the  no  significant  hazards 
consideration  standards  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration,  example  (vii)  is  a  change 
to  make  a  license  conform  to  changes  in 
the  regulations,  where  the  license 
change  results  in  very  minor  changes  to 
facility  operations  clearly  in  keeping 
with  the  regulations.  The  proposed 
change  is  encompassed  by  this  example 
and  therefore  the  NRC  staff  proposes  to 
find  that  this  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Osterhout  Free  library. 
Reference  Department  71  South 
Franklin  Street.  Wilkes-Baire. 
Pennsylvania  18701. 


34946 Federal  Register  /  Vol.  50.  No.  167  /  Wednesday.  August  28.  1965  /  Notices 


Attorney  for  licensee:  Jay  Silberg. 
Esquire.  Shaw,  Pittman.  Potts  & 
Trowbridge.  1800  M  Street,  NW., 
Washington.  D.C  20G3a 

NRC  Branch  Chief:  W.  Butler. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  Yoik 

Date  of  amendment  request:  April  26, 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
delete  the  requirement  for 
demonstrating  operability  of  the 
emergency  diesel  generators  when  the 
following  systems  are  declared 
inoperable:  Core  Spray;  Low  Pressure 
Coolant  Injection  (LPCI)  mode  of  the 
Residual  Heat  Removal  (RHR)  System, 
and  Containment  Cooling.  The  proposed 
amendment  would  also  remove  the 
diesel  generators  from  the  Limiting 
Conditions  for  Operation  (LCO)  for 
these  systems  when  these  systems  are 
declared  inoperable.  In  addition,  the 
proposed  revisions  would  change  the 
diesel  generator  testing  frequency  from 
"once  every  8  hours"  to  "once  every  24 
hours"  when  reserve  power  is 
unavailable  from  one  or  both  off-site 
sources  or.  when  one  of  the  diesel 
generators  is  declared  inoperable.  The 
proposed  amendment  also  contains 
several  editorial  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  was 
submitted  in  response  to  NRC  Generic 
Letter  (GL)  84-15,  "Proposed  Staff 
Actions  to  Improve  and  Maintain  Diesel 
Generator  Reliability,"  dated  July  2, 
1984.  In  this  generic  letter,  the  NRC  staff 
identified  cold  fast  starts  of  diesel 
generator  sets  as  contributing  to 
premature  diesel  engine  degradation  due 
to  unnecessary  wear.  The  NRC  has 
concluded  that  the  frequency  of  diesel 
generator  fast  start  tests  from  ambient 
conditions  should  be  reduced. 
Specifically,  GL  84-15  states  the  NRC 
position  that  requirements  for  testing 
diesel  generators  while  emergency  core 
cooling  equipment  is  inoperable  be 
deleted  from  Technical  Specifications. 
Accordingly,  the  licensee  proposed  to 
delete  from  the  FitzPatrick  TS, 
requirements  for  diesel  generator  testing 
when  it  is  determined  that  a  core  spray 
subsystem,  residual  heat  removal  pump, 
low  pressure  coolant  injection 
subsystem,  or  containment  cooling 
subsystem  is  inoperable. 

The  change  in  diesel  generator  testing 
frequency  from  once  in  8  hours  to  once 
in  24  hours  when  reserve  power  is 
unavailable  from  one  or  both  offsite 


sources  or,  when  one  of  the  diesel 
generators  is  declared  inoperable,  has 
been  proposed  by  the  licensee  to  further 
reduce  the  number  of  cold  fast  starts. 
Testing  every  8  hours  under  these 
circumstances  would  not  result  in 
increased  availability  of  the  diesels.  The 
FitzPatrick  diesels  have  been  shown  to 
have  a  high  reliability  factor  (two 
diesels  have  a  factor  of  1.0  and  the  other 
two  diesels  have  a  factor  of  0.99).  These 
factors  have  been  determined  in 
acordance  with  Regulatory  Guide  1.108 
"Periodic  Testing  of  Diesel  Generator 
units  used  as  On-site  Electric  Power 
System  of  Nuclear  Power  Plants." 
Repeated  testing  at  frequent  intervals 
would  have  a  detrimental  effect  on  the 
engines,  resulting  in  possible  decreased 
availability. 

Based  on  the  above,  the  staff 
concludes  that  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because, 
although  some  diesel  generator  tests 
would  be  eliminated,  operability  is  still 
demonstrated  by  other  required 
surveillance  tests.  The  reduced  number 
of  fast  starts  may,  in  fact,  increase 
diesel  generator  availability  in  the  event 
of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  changes  introduce  no  new 
mode  of  plant  operation  or  plant 
physical  modifications. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
purpose  of  the  proposed  changes  is  to 
conform  to  the  guidelines  of  GL  85-15, 
the  recommendations  of  which  were 
promulgated  to  increase  diesel  generator 
reliability  and  thereby  cause  an  increase 
in  the  overall  margin  of  safety. 

Based  on  the  above  evaluation,  the 
staff  finds  that  the  criteria  for  a  no 
significant  hazards  consideration 
determination,  as  set  forth  in  10  CFR 
50.92(c),  are  met.  The  staff  has, 
therefore,  made  a  proposed 
determination  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  Assistant  General  Counsel,  Power 
Authority  of  the  State  of  New  York,  10 
Columbus  Circle.  New  York,  New  York 
10019. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 


Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nudear  Generating  Station,  Sacramento 
County.  California 

Date  of  amendment  request:  April  7, 
1981,  as  supplemented  and  revised 
November  14, 1983,  and  April  9, 1985. 

Description  of  amendment  request- 
This  amendment  would  make  changes  to 
the  Technical  Specifications  by  adding 
to  the  list  of  required  snubbers, 
providing  surveillance  requirements 
including  frequency  and  acceptance 
criteria,  and  providing  limiting 
conditions  for  operation  for  the  facility 
should  snubbers  be  inoperable.  These 
changes  were  proposed  to  incorporate 
the  provisions  of  the  model  Technical 
Specifications  transmitted  to  all  power 
reactor  licensees  in  a  letter  dated 
November  20, 1980. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include:  ",  ,  ,  (ii]  A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  Technical 
Specifications;  for  example,  a  more 
stringent  surveillance  requirement."  The 
changes  proposed  in  the  application  for 
amendment  are  encompassed  by  this 
example  in  that  the  proposed  change 
would  add  Limiting  Conditions  for 
Operation  and  surveillance 
requirements  on  existing  and  newly 
installed  snubbers.  and  is  thus  similar  to 
the  example  described  above. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828  I  Street.  Sacramento. 
California. 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District,  6201  S  Street,  P.  O.  Box  15830, 
Sacramento,  California  95813. 

NRC  Branch  Chief:  John  F.  Stolz. 
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Southern  California  Edison  Company,  et 
al.,  Cocket  No.  50-362,  San  Onofre 
Nuclear  Generating  Station,  Unit  3,  San 
Diego  County,  California 

Date  of  amendment  request:  May  9, 
1985  (reference  PCN-163). 

Description  of  amendment:  The 
proposed  changes  would  revise  San 
Onofre  Unit  3  Technical  Specifications 
3.1.2.7,  3.1.2.8.  and  Bases  3/4.1.2. 
Technical  Specifications  3.1.2.7  and 
3.1.2.8  require  borated  water  source 
operability  and  specify  volume, 
temperature  and  boron  concentration 
requirements  which  assure  that 
sufficient  negative  reactivity  control  is 
available  during  each  mode  of  facility 
operation.  These  technical 
specifications  define  the  minimum  boric 
acid  tank  water  volume  and  temperature 
required  as  a  function  of  the  boric  acid 
concentration.  The  proposed  change 
increases  the  boric  acid  storage  tank 
water  volume  specified  by  Technical 
Specification  3.1.2.7,  consistent  with  the 
revised  safety  analysis  associated  with 
plant  refueling  and  cycle  2  operation.  In 
addition,  the  proposed  change  decreases 
the  boric  acid  storage  tank  water 
volume/concentration  specified  in 
Technical  Specification  3.1.2.8,  but 
nevertheless  maintains  the  reactivity 
control  required  for  cycle  2  operation,  as 
is  demonstrated  by  the  cycle  2  safety 
analysis. 

Bases  for  Proposed  no  Significant 
Hazards  Consideration  Determination: 
The  proposed  changes  to  Technical 
Specifications  3.1.2.7  and  3.1.2.8  are 
similar  to  Example  (iii)  of  48  FR  14870,  in 
that  they  result  from  a  nuclear  reactor 
core  reloading  where  no  significant 
changes  have  been  made  to  the  boration 
source  acceptance  criteria  of  the 
technical  specifications,  or  to  the 
analytical  methodology  used  to 
demonstrate  conformance  to  these 
criteria. 

Local  Public  Document  Room 
Location:  San  Clemente  Library,  242 
Avenida  Del  Mar,  San  Clemente. 
California  92672. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Esq.,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  California 
91770  and  Orrick,  Herrington  &  Sutcliffe. 
Attn.:  David  R.  Pigott,  Esq.,  600 
Montgomery  Street,  San  Francisco, 
California  94111. 

NRC  Branch  Chief:  George  W. 
Knighton. 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  No.  1. 
Callaway  County,  Missouri 

Date  of  amendment  request:  May  17. 
1985. 
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Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendment  request  is  for  deletion  of  the 
requirements  for  resistance  testing  of 
certain  fuses  whose  function  is  to 
provide  containment  penetration 
conductor  overcurrent  protection,  and 
deletion  of  the  list  of  containment 
penetration  conductor  overcurrent 
protective  devices  (circuit  breakers  and 
fuses)  from  the  technical  specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  technical  specifications  currently 
require  that,  among  other  things,  all 
containment  penetration  conductor 
overcurrent  protection  fuses  shall  be 
demonstrated  operable  at  least  once  per 
18  months  by  selecting  and  functionally 
testing  a  representative  sample  (10%)  of 
each  type  of  fuse  on  a  rotating  basis. 
The  license  amendment  application 
addresses  the  fact  that  resistance 
checking  of  fuses  only  generates  data 
that  is  not  indicative  of  performance, 
and  that  routine  removal  of  fuses  for 
testing  can  result  in  damaging  of  the 
fuse  holder  and  contact  points.  Based  on 
these  considerations,  and  the  fact  that 
the  licensee  proposes  to  establish  a  fuse 
inspection  and  maintenance  program  in 
lieu  of  field  testing  by  resistance,  the 
deletion  of  the  requirements  for 
resistance  checking  of  these  fuses  will 
not  involve  a  significant  increase  in  the 
probability  of  fuse  failure.  Since  the 
proposed  deletion  of  field  testing  by 
resistance  will  not  impact  fuse  integrity, 
will  not  affect  the  method  of  plant 
operation,  and  will  not  affect  equipment 
important  to  safe  operation,  the 
proposed  amendment  does  not  create 
the  possibility  of  a  new  and  different 
accident  from  any  previously  evaluated. 
Since  the  resistance  checking  of  fuses 
only  generates  data  that  is  not 
indicative  of  performance,  and  the  fact 
that  resistance  checking  will  be  replaced 
by  an  inspection  and  maintenance 
program,  the  deletion  of  the 
requirements  for  resistance  checking  of 
these  fuses  will  not  significantly  reduce 
any  margins  of  safety. 

The  technical  specifications  also  list 
the  containment  penetration  conductor 
overcurrent  protective  devices  (circuit 
breakers  and  fuses).  The  license 
amendment  application  also  addresses 
the  fact  that  the  deletion  of  this  list  from 
the  technical  specifications  shall  in  no 
way  degrade  compliance  with  the 
operability  of  the  containment 
penetration  conductor  overcurrent 
protective  devices  since  it  is  proposed 
that  the  list  of  these  devices  will  be 
maintained  in  the  appropriate  plant 
procedures.'However,  maintaining  the 
list  in  the  procedures  instead  of  in  the 
technical  specifications  will  allow  the 


licensee  to  have  the  flexibility  in  the 
future  to  change  the  list  as  needed 
without  requesting  a  technical 
specification  change.  Examples  of  such 
changes  are  the  addition  or  deletion  of 
circuits  (and  breakers)  or  the  changing 
of  a  circuit  to  require  a  larger  or  a 
smaller  breaker,  as  a  result  of  a  design 
change  in  the  plant.  On  April  6, 1983,  the 
NRC  published  guidance  in  the  Federal 
Register  (48  FR  14870)  concerning 
examples  of  amendments  that  are  not 
likely  to  involve  significant  hazards 
considerations.  This  part  of  the 
amendment  request  is  similar  to  the 
example  of  a  purely  administrative 
change  to  the  technical  specifications. 
The  list  of  containment  electrical 
penetration  protective  devices  will  be 
administratively  maintained  at  the  plant 
rather  than  in  the  technical 
specifications,  and  this  will  in  no  way 
degrade  compliance  with  the  operability 
requirements  of  these  devices. 

Based  on  the  foregoing,  the  requested 
amendment  does  not  present  a 
significant  hazard. 

Local  Public  Document  Room 
locations:  Fulton  City  Library,  709 
Market  Street.  Fulton,  Missouri  65251 
and  the  Olin  Library  of  Washington 
University,  Skinker  and  Lindell 
Boulevards,  St.  Louis,  Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  ft 
Trowbridge.  1800  M  Street  NW., 
Washington,  D.C.  20036. 

NRC  Branch  Chief:  B.J.  Youngblood. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  requests:  July  12. 
1985. 

Description  of  amendment  requests: 
This  amendment  would  delete  the 
surveillance  requirements  on  the  Boron 
Injection  Tank  Level  Instruments  in 
Table  4.1  of  the  Technical 
Specifications.  These  surveillaiice 
requirements  were  removed  irbm  the 
Technical  Specifications  in  Amendment 
Nos.  95  and  94  (dated  February  24. 1984) 
to  Operating  Licenses  Nos.  DPR-32  and 
DPR-37.  respectively,  but  were 
inadvertently  included  in  Technical 
Specification  Amendment  Nos.  97  and 
96  on  Table  4.1-1  (dated  June  19. 1984). 
This  amendment  would  remove  the 
surveillance  requirement  from  the  text 
previously  deleted  by  Amendment  Nos. 
95  and  94. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  examples  (48  FR 
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14870).  One  of  the  examples  of  actions 
not  likely  to  involve  a  significant 
hazards  consideration  (Example  i) 
states:  "A  purely  administrative  change 
to  technical  specifications:  for  example 
.  .  .  correction  of  an  error,  or  a  change 
in  nomenclature."  The  proposed  change 
is  similar  to  the  example  in  that  it  is  a 
correction  of  an  error.  Therefore,  .the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Mr.  Michael  W. 
Maupin,  Hunton  and  Williams,  Post 
Office  Box  1535.  Richmond,  Virginia 
23213. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397.  WNP-2 
Richland.  Washington 

Date  of  amendment  request:  May  16, 
1985. 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
the  Technical  Specifications  for  the 
Washington  Public  Power  Supply 
System,  Nuclear  Plant  No.  2  (WNP  2). 
The  proposed  revision,  if  approved,  will 
change  the  Surveillance  Requirement 
4.8.1.1.2  and  modify  the  minimum 
allowable  voltage  band  on  auto  starting 
of  Diesel  Generators  DG-1  and  DG-2 
making  it  consistent  with  the  output 
breaker  closure  permissive  setpoint. 

As  presently  stated,  the  WNP-2 
Technical  SpeciHcation  potentially 
allows  the  establishment  of  a  condition 
that  could  preclude  operation  of  the 
Diesel  Generators  unless  additional 
operator  action  is  taken.  Design  of  the 
Division  1  and  2  generator  output 
breakers  will  not  allow  closure  of  the 
breaker  until  the  voltage  is  within  94%  of 
rated  voltage.  The  rated  voltage  is  4160 
VAC  and  94%  of  this  value  is  3910  VAC. 
The  Technical  Specifications,  as 
currently  written,  require  that  the 
voltage  must  be  4160±420  VAC  which  is 
the  range  3740  to  4580  VAC.  When  the 
voltage  is  in  the  lower  part  of  this  range, 
3470  to  3910  VAC,  it  is  within  the  current 
specification  but  too  low  to  allow 
closure  of  the  breaker.  The  minimum 
permissible  voltage  should  be  3910  VAC. 
Thus,  the  voltage  range  on  starting 
should  be  specified  4160  +  420,  -250 
VAC  for  DG-1  and  DG-2.  No  change  is 
necessary  for  DG-3. 

The  Supply  System  has  reviewed  this 
proposed  change  per  10  CFR  50.59  and 
determined  that  no  unreviewed  safety 
questions  will  result  from  this 
amendment.  The  staff  concurs  in  that 
determination. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  example  involving  no 
significant  hazards  consideration 
include  "(ii)  A  change  that  constitutes 
an  additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  SpeciHcations:  for  example,  a 
more  stringent  surveillance 
requirement."  The  proposed  Technical 
Specifications  amendment  will  impose  a 
more  stringent  surveillance  requirement 
and  eliminate  a  potential  possibility  that 
the  Diesel  Generators  1  and  2  will  fail  to 
provide  power  when  required.  Because 
the  amendment  will  result  in  an 
improvement  of  plant  safety  and 
because  the  application  for  amendment 
involves  proposed  changes  that  are 
similar  to  an  example  for  which  no 
significant  hazards  consideration  exists, 
the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland. 
Washington  99352. 

Attorney  for  licensee:  Nicholas 
Reynolds  Esquire,  Bishop,  Cook, 
Liberman,  Purcell  and  Reynolds,  1200 
Seventeenth  Street,  NW..  Washington, 
D.C.  20036. 

NRC  Branch  Chief:  Walter  R.  Butler. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2 
Richland,  Washington 

Date  of  amendment  request:  July  9, 
1985. 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
the  Technical  Specifications  for  the 
Washington  Public  Power  Supply 
System,  Nuclear  Plant  No.  2  (WNP-2). 
The  proposed  revision,  if  approved, 
would  amend  Administrative  Controls, 
section  6.2.3,  of  the  Technical 
Specifications  to  alter  and  make  more 
flexible  the  composition  of  the  Nuclear 
Safety  Assurance  Group  (.\'SAG). 

The  Technical  Specification  6.2.3.2  as 
presently  written  reads. 

The  NSAC  shall  be  composed  of  a  least 
five,  dedicated,  full-time  engineers,  a 
minimum  of  three  located  on  site  and  two  at 
the  home  office.  Each  shall  have  a  bachelor's 
degree  in  engineering  or  related  science  and 
at  least  2  years  professional  level  experience 
in  his  field,  at  least  1  year  of  which 
experience  shall  be  in  the  nuclear  field. 

The  Supply  System  proposes  to 
modify  the  first  sentence  so  as  to  allow 


one  or  two  members  of  the  NSAG  to  be 
located  at  the  home  office  without 
requiring  such  location  for  precisely  two 
of  the  group.  In  addition,  this 
amendmend  will  correct  a  typographical 
error  in  a  previously  granted 
amendment.  Amendment  No.  11. 

The  Supply  System  has  reviewed  this 
change  per  10  CFR  50.59  and  determined 
that  no  unreviewed  safety  questions  will 
result  from  this  amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  example  involving  no 
significant  hazard  consideration  include 
(i)  A  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error  or  a  change  in 
nomenclature.  Although  not  precisely  in 
accord  with  the  specific  examples  cited, 
the  change  in  the  requirement  for  the 
location  of  each  member  of  the  NSAG  is 
a  purely  administration  detail  consistent 
with  the  intent  of  the  Commission's 
guidance,  and  the  Technical 
Specifications  and  it  is  without  safety 
significance.  The  error  correction  is 
precisely  a  cited  example.  Therefore  the 
application  for  amendment  involves 
proposed  changes  that  are  similar  to  an 
example  for  which  no  significant 
hazards  consideration  exists. 
Accordingly  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Attorney  for  licensee:  Nicholas 
Reynolds  Esquire,  Bishop,  Cook, 
Liberman,  Purcell  and  Reynolds,  1200 
Seventeenth  Street,  NW.,  Washington. 
D.C.  20036. 

NRC  Branch  Chief  Walter  R.  Butler. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  July  11, 
1985. 

Description  of  amendment  request: 
License  amendment  would  provide 
consistency  between  10  CFR  Part  50 
Appendix  J  and  Kewaunee  Technical 
Specifications  (TS)  in  regard  to 
containment  air  lock  testing  and  provide 
the  air  lock  between-the-seal  pressure  in 
this  TS. 
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Basis  for  proposed  no  signficant 
hazard  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  the  standard  in  10 
CFR  50.92  by  providing  certain  examples 
(48  FR  14870)  of  actions  likely  to  involve 
no  significant  hazards  consideration.  An 
example  of  an  action  involving  no 
significsnt  hazards  consideration  is  a 
change  that  relates  to  (i)  A  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature.  That 
portion  of  the  change  which  added  a 
between-the-seals  pressure  to  the  TS 
served  to  make  the  TS  as  consistent 
writh  10  CFR  Part  50  Appendix  J  section 
III.D.2.(b)(iii).  Therefore,  the  change 
provided  for  consistency  in  the  TS  a 
encompassed  by  example  (i). 

The  remaining  portion  of  the  TS 
change,  maintaining  containment 
integrity  after  air  lock  doors  are  opened, 
involved  changing  the  TS  to  agree  with 
the  requirements  of  10  CFR  Part  50 
Appendix  J  in  regard  to  requiring  leak 
testing  within  three  days  of  being 
opened.  Therefore,  the  change  provided 
for  consistency  in  the  TS  as 
encompassed  by  example  (i). 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
similar  to  examples  for  which  no 
significant  hazards  consideration  exists, 
the  staff  has  made  a  proposed 
determinatin  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Steven  E. 
Keane,  Esquire,  Foley  and  Lardner,  777 
East  Wisconsin  Avenue,  Milwaukee. 
Wisconsin  53202. 

NRC  Branch  Chief  Steven  A.  Varga. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  folllowing 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.21(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington,  D.C.. 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Arkansas  Power  &  Light  Company, 
Docket  No.  50-368,  Arkansas  Nuclear 
One.  Unit  2,  Pope  County.  Arkansas 

Date  of  application  for  amendment: 
March  24, 1985. 

Brief  description  of  amendment:  The 
amendment  deleted  all  the  radiological 
parts  of  Appendix  B  to  the  Facility 
Operating  License  (Environmental 
Technical  Specifications). 

Date  of  issuance:  August  9, 1985. 

Effective  date:  August  9, 1985. 

Amendment  No.:  68. 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21, 1985  (50  FR  20969  at 
20970). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
letter  dated  August  9, 1985. 

No  significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 


Tech  University,  Russellville.  Arkansas 
72801. 

Boston  Edison  Company,  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Statkm, 
Plymouth,  Massachusetts 

Date  of  applications  for  amendment: 
October  16. 1984  and  November  9. 1984 
as  modified  February  8. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  die  Technical 
Specifications  to  reflect  changes  in  the 
reporting  requirements  outlined  in  10 
CFR  50.72  and  50.73  and  die  guidance 
provided  in  our  Generic  Letter  83-43.  It 
also  modifies  the  administrative  section 
of  the  Technical  SpeciHcations  to 
recognize  changes  in  tide,  plant 
organization,  and  the  Operating  Review 
Committee  membership  and 
responsibilities. 

Dote  of  issuance:  August  14. 1985. 

Effective  date:  August  14. 1985. 

Amendment  No.:  68. 

Facility  Operating  License  No.  DPR- 
35.  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  January  23, 1985  (50  FR  3048 
.  and  50  FR  3049}  Subsequent  to  the  initial 
notice  in  the  Federal  Register,  the 
Boston  Edison  Company,  by  letter  dated 
February  8, 1985,  provided  Technical 
Specification  pages  which  more  closely 
follow  the  wording  of  the  Standard 
Technical  Specifications.  These 
modifications  do  not  change  the 
substance  of  the  amendment.  An 
additional  change  was  proposed  in  the 
letter,  relative  to  review  of  the  Fire 
Protection  Plan,  which  is  not  included  in 
this  amendment  and  will  be  resubmitted 
by  Boston  Edision.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  14, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  North 
Street.  Plymouth,  Masachusetts  02360. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendment 
April  9, 1985. 

Brief  description  of  amendment-  The 
amendments  change  the  Technical 
Specifications  (TS)  to  permit  loading  of 
up  to  four  fuel  bundles  around  each 
source  range  monitor,  if  needed,  in  order 
to  obtain  the  required  minimum  couint 
rate. 

Date  of  issuance:  August  6. 1985. 

Effective  date:  August  8, 1985. 
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Amendment  Nos.:  89  and  114. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21. 1985  (50  PR  20971). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  6, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Southport.  Brunswick  County 
Library,  109  W.  Moore  Street,  Southport, 
North  Carolina  28461. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
May  18. 1983. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  delete  section  6.14. 
"Environmental  Qualification."  and  to 
remove  the  reference  to  section  6.14 
from  the  records  section  of  the  technical 
specification.  The  current  requirements 
for  environmental  qualification  are 
contained  in  10  CFR  50.49. 

Date  of  issuance:  August  12, 1985. 

Effective  date:  August  12, 1985. 

Amendment  No.  64. 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21. 1985  (50  PR  20973).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library.  124  Broad 
Street,  Middletown.  Connecticut  06457. 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Dockets  Nos.  50-321  and  50- 
366.  Edwin  I.  Hatch  Nuclear  Plant,  Units 
Nos.  1  and  2.  Appling  County,  Georgia 

Date  of  amendment  request- 
September  5. 1984. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  add  leak  rate  limits 
and  test  requirements  for  the  automatic 
depressurization  system. 

Date  of  issuance:  August  5, 1985. 

Effecitve  date:  August  5. 1985. 

Amendments  Nos.:  Ill  and  50. 

Facility  Operating  Licenses  Nos. 
DPR-57  and  NPF-5.  Amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  November  21, 1984  (49  FR 
45951). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  5, 1985. 

No  significant  hazards  considoration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library. 
301  City  Hall  Drive.  Baxley.  Georgia. 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia,  Dockets  Nos.  50-321  and  50- 
366.  Edwin  I.  Hatch  Nuclear  Plant,  Units 
Nos.  1  and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
November  19. 1984. 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specification  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements  relating  to  snubbers. 

Date  of  issuance:  August  5. 1985. 

Effective  date:  August  5. 1985. 

Amendments  Nos.:  112  and  51. 

Facility  Operating  Licenses  Nos. 
DPR-57  and  NPF-5.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  27. 1985  (50  FR  7987). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  5. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library. 
301  City  Hall  Drive,  Baxley,  Georgia. 

Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  Nos.  1  and 
2.  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
March  29. 1982  supplemented  by  letters 
dated  April  18. 1983.  November  29, 1983 
and  February  12, 1985. 

Brief  description  of  amendments:  This 
amendment  made  editorial  changes  to 
accurately  describe  reactor  trip  system 
instrumentation.  By  letter  dated 
February  12. 1985.  the  licensee  withdrew 
other  proposed  changes  to  update 
organization  charts  and  position  titles, 
duties,  and  committee  assignments  of 
plant  personnel.  The  latter  changes  are 
the  subject  of  separate  proposed  license 
amendments;  see  50  FR  7991  issed 
February  27. 1985. 

Date  of  issuance:  August  5, 1985. 

Effective  date:  August  5. 1985. 

Amendments  Nos.:  85  and  71. 

Facilities  Operating  License  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  June  22. 1983  (48  FR  28580). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  5. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Reston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph.  Michigan  49065. 

Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
December  17. 1984.  supplemented  by 
letter  dated  June  4. 1985. 

Brief  description  of  amendments:  The 
amendment  changes  the  Technical 
Specifications  to  update  the  offsite 
organization  chart,  and  organization  and 
responsibilities  of  the  Plant  Nuclear 
Safety  Review  Committee  (PNSRC)  and 
the  Nuclear  Safety  and  Design  Review 
Committee  (NSDRC).  to  update  the 
reporting  requirements  addressed  by  the 
recent  revision  to  10  CFR  50.73,  to  revise 
the  containment  isolation  value  listing, 
to  correct  an  error  in  one  reference  to 
the  battery  electrolyte  temperature  for 
surveillance,  and  to  make  a  number  of 
editorial  changes.  Proposed  changes  by 
the  licensee  to  delete  the  offsite 
committee's  review  of  the  meeting 
minutes  of  the  onsite  committee  and  to 
add  a  provision  to  allow  committee 
changes  without  prior  NRC  review  and 
approval  are  still  under  discussion  with 
the  licensee. 

Date  of  issuance:  August  5. 1985. 

Effective  date:  August  5. 1985. 

Amendment  Nos.:  87  and  73. 

Facilities  Operating  License  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  27. 1985  (50  FR  7991). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  5, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Reston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County.  Michigan 

Date  of  application  for  amendments: 
May  10. 1985.  supplemented  by  letter 
dated  June  20. 1985. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
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Specifications  relating  to  the  electrical 
power  systems  and  in  response  to  the 
NRC  Generic  Letter  No.  83-28.  add 
surveillance  requirements  to 
periodically  test  the  undervoltage  trip 
attachments  and  shunt  trip  attachments. 
The  changes  to  the  electrical  power 
system  more  precisely  identify  the 
required  battery  banks,  defme  the  full 
electrolyte  level  as  up  to  the  bottom  of 
the  maximum  level  indication  mark, 
define  shutdown  for  battery  service 
tests  to  be  MODES  5  and  6.  for  Unit  1 
eliminate  a  surveillance  pertaining  to 
battery  recharging  time  to  be  consistent 
with  the  Unit  2  requirements,  eliminate 
the  battery  service  test  if  a  performance 
discharge  test  is  performed,  delete  a 
footnote  which  designates  when  AC 
power  sources  are  turned  off  or  on.  and 
as  a  result  of  a  design  change  in  the 
critical  reactor  instrumentation 
distribution  design,  deleted  references  to 
tie  breakers  and  standby  circuits  to 
connect  battery  trains. 

Date  of  issuance:  August  5, 1985. 

Effective  date:  August  5. 1985. 

Amendments  Nos.:  66  and  72. 

Facilities  Operating  License  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  3, 1985  (50  FR  27506). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  5, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Reston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
[oseph,  Michigan  49085. 

Mississippi  Power  &  Light  Company. 
Middle  South  Energy,  Inc.,  Mississippi 
Electric  Power  Association.  Docket  No. 
50-416.  Grand  Gulf  Nuclear  Station.  Unit 
1,  Claiborne  County.  Mississippi 

Date  of  application  for  amendment: 
May  15, 1985. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  to  implement  a 
reorganization  of  the  Personnel 
Department.  .  * 

Date  of  issuance:  August  7. 1985. 

Effective  date:  August  7, 1985. 

Amendment  No.  3. 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  3, 1985  (50  FR  27506). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  7, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library.  Raymond, 
Mississippi  39154. 

Northeast  Nuclear  Energy  Company,  e! 
al.,  Docket  Nos.  50-245  and  50-336. 
Millstone  Nuclear  Power  Station.  Unit 
No.  1  and  Unit  No.  2.  New  London 
County.  Connecticut 

Date  of  application  for  amendment: 
May  18, 1983. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  delete  section  6.13. 
"Environmental  Quahfication";  to 
renumber  the  following  sections  in  the 
Technical  Specifications;  and  to  remove 
a  reference  to  the  deleted  section  from 
the  Records  section  of  the  respective 
plant  technical  specifications.  The 
current  requirements  for  environmental 
qualification  are  contained  in  10  CFR 
50.49. 

Date  of  issuance:  August  12, 1985. 

Effective  date:  August  12, 1985. 

Amendments  Nos.  105  and  103. 

Provisional  Operating  License  No. 
DPR-21  and  Facility  Operating  License 
No.  DPR-65:  These  amendments  revised 
the  Technical  Specifications  for 
Millstone  Unit  1  and  Unit  2. 

Date  of  initial  notices  in  Federal 
Register  May  21, 1985  (50  FR  20984)  and 
June  4, 1985  (50  FR  23548). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in 
Safety  Evaluations  dated  August  12. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-245.  Millstone 
Nuclear  Power  Station.  Unit  No.  1,  New 
London  County.  Connecticut 

Date  of  application  for  amendment: 
March  15, 1985. 

Brief  description  of  amendment:  The 
amendments  remove  the  Training 
Supervisor  from  the  Facility 
Organization  Charts,  Figure  6.2.2,  of  the 
Millstone  1  and  2  technical 
specifications.  The  Training  Supervisor 
now  reports  to  the  corporate  Director  of 
Nuclear  Training.  This  change  is  the 
result  of  the  implementation  of  a 
corporate  Nuclear  Training  Department 
and  is  part  of  a  consolidation  of  nuclear 
training  responsibility  under  the 
corporate  Director  of  Nuclear  Training. 

Date  of  issuance:  August  6, 1985. 

Effective  date:  August  6, 1985. 

Amendment  No.:  104  and  102. 


Provisional  Operating  License  No. 
DPR-21  and  Facility  Operating  License 
No.  DPR-65.  These  amendments  revised 
the  Appendix  A  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23. 1985  (50  FR  16007). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  6. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station  Unit  No.  2.  Town 
of  Waterford.  Connecticut 

Date  of  application  for  amendment: 
March  28,  March  29  (3)  and  April  4. 1985. 

Brief  description  of  amendment: 
These  amendments  change  the 
Technical  Specifications  to:  (1)  Delete  a 
reference  to  a  Station  Emergency 
Procedure  with  minor  changes  in 
wording;  (2)  delete  specific  footnotes  for 
Cycle  5  refueling  and  operations;  (3)  add 
a  footnote  to  delete  a  requirement  for 
containment  atmosphere  particulate  and 
gaseous  radiation  monitors  to  be  in 
operation  during  Type  "A"  integrated 
leak  rate  testing:  (4)  revise  a 
surveillance  requirement  to  make  Diesel 
Generator  Testing  consistent  with 
requirements  of  Generic  Letter  83-30: 
and  (5)  revise  a  sur\'eillance 
requirement  to  delete  the  physical 
description  of  trisodium  phosphate 
dodecahydrate. 

Date  of  issuance:  August  2, 1985. 

Effective  date:  August  2. 1985. 

Amendment  No.:  101. 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21, 1985  (FR  50  20969  at 
20984)  (3  notices)  and  June  4. 1985  (50  FR 
23543  at  23549)  (2  notices). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  2, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road,  Waterford, 
Connecticut. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  N^w  York 

Date  of  application  for  amendment- 
February  22. 1985., 


34952 Federal  Register  /  Vol.  50.  No.  167  /  Wednesday.  August  28,  1985  /  Notices 


Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  revise  the  function  and 
membership  of  the  Safety  Review 
Committee  and  clarify  the  responsibility 
of  the  Plant  Operating  Review 
Committee. 

Date  of  issuance:  August  9, 1985. 

Effective  date:  August  9, 1985. 

Amendment  No.:  94. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  intitaJ  notice  in  Federal 
Register  April  23, 1985  (50  FR  16010). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  9, 1985. 

No  signiHcant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-28C,  Indian  Point 
Unit  No.  3.  Westchester  County,  New 
York 

Date  of  application  for  amendment 
October  31. 1984. 

Brief  description  of  amendment:  The 
amendment  modi^es  the  function  and 
membership  of  the  Safety  Review 
Committee  (SRC)  of  the  Power  Authority 
of  the  State  of  New  York  for  Indian 
Point  3. 

Date  of  issuance:  August  8, 1985. 

Effective  date:  August  «,  1985. 

Amendment  Noj  60. 

Facilities  Operating  License  No. 
DPR-64:  Amendment  revised  the 
Technical  SpeciPications. 

Date  of  intital  notice  in  Federal 
Register  December  31, 1984  (49  FR 
25371). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  8, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York,  10610. 

Soatfaem  California  Edison  Company. 
Docket  No.  50-206,  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1,  Diego 
County,  California 

Date  of  application  for  amendment: 
December  13, 1984,  as  supplemented 
January  16, 1985  and  revised  April  10, 
1985. 

Brief  description  of  amendment  This 
amendment:  (1)  Modifies  portions  of  the 
Radiological  Effluent  Technical 
Specifications  that  were  issued  by 
Amendment  79  to  the  license,  (2) 


updates  former  Section  5.8  of  the 
enviromnental  Technical  Specifications 
(TS)  and  redesignates  this  section  as 
Section  6.19  of  the  Appendix  A  TS.  and 
(3)  deletes  the  remaining  portion  of  the 
Appendix  B  TS. 

Date  of  issuance:  August  5, 1905. 

Effective  date:  August  5. 1985. 

Amendment  No.:  90. 

Provisional  Operating  License  No. 
DPR-13:  Amendment  revised  the 
Technical  Specifications  and  the  license. 

Date  of  intital  notice  in  Federal 
Register  May  21. 1985  (50  FR  20990). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  5, 1985. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  San  Clemente  Public  Library, 
242  Avenida  Del  Mar,  San  Clemente, 
California  92672. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-280  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendment 
December  13. 1984. 

Brief  description  of  amendment  The 
amendments  change  the  Technical 
Specifications  to  delete  certain  review 
requirements  of  the  Plant  Operations 
Review  Committee. 

Date  of  issuance:  August  9, 1985. 

Effective  date:  90  days  from  the  date 
of  issuance. 

Amendment  Nos.:  120, 115  and  91. 

Facility  Operating  License  Nos.  DRP- 
33.  DRP-52  and  DRP-68.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27. 1985  (50  FR  12164). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  9, 1985. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Wisconsin  Public  Ser\'ice  Corporation. 
Docket  No.  50-965.  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 

Date  of  application  for  amendment 
May  30, 1985. 

Brief  description  of  amendment: 
Revises  Administrative  Controls 
Technical  Specifications. 

Date  of  issuance:  August  5, 1985. 

Effective  date:  August  5. 1985. 

Amendment  No.  65. 

Facility  Operating  License  No.  DRP- 
43:  Amendment  revised  the  Technical 
Specifications. 


Date  ofintitial  notice  in  Federal 
Register  July  3, 1985  (50  FR  27511). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  5. 1985. 

No  significant  hazards  consideration 
comments  received^  No 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

NCnCE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  HNAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  a 
press  release  seeking  public  comment  as 
to  the  proposed  no  significant  hazards 
consideration  determination  was  used, 
and  the  State  was  consulted  by 
telephone.  In  circumstances  where 
failure  to  act  in  a  timely  way  would 
have  resulted,  for  example,  in  derating 
or  shutdown  of  a  nuclear  power  plant,  a 
shorter  public  comment  period  (less 
than  30  days)  has  been  offered  and  the 
State  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
rquired  hearing,  where  it  has  determined 
that  no  significant  hazards 
consideration  is  involved. 
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The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  to  be  prepared  for 
these  amendments.  If  the  Commission 
has  prepared  and  environmental 
assessment  under  the  special 
circumstances  provision  in  10  CFR 
51.12(b)  and  has  made  a  determination 
based  on  that  assessment,  it  is  so 
indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW..  Washington. 
D.C..  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  Attention: 
Director.  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
September  27. 1985.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the* specific  a8pect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determnation  that  the  amendment 
involves  no  significant  hazards 
consideratio,  if  a  hearing  is  requested,  it 
will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room.  1717  H  Street  NW.. 
Washington.  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  periwi.  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  (342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief):  petitioner's 
name  and  telephone  number  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(iHv)  and 
2.714(d). 

Arizona  Public  Service  CtMnpany.  et  aL, 
Docket  No.  STN  50^528.  Palo  Verde 
Nuclear  Generating  Station,  Unit  No.  1. 
Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
July  12. 1985. 

Brief  descriptionof  amendment  This 
amendment  authorized  a  one  time  ordy 
change  in  Technical  Specification  3.4.5.2. 
Action  Statement  b.  to  allow  an 
additional  72  hours  in  hot  standby 
before  proceeding  to  cold  shutdown. 
This  additional  time  was  requested  to 
determine  the  pathway  of  leakage  under 
conditions  of  temperature  and  pressure 
more  conducive  to  detectioru 

Date  of  Issuance:  August  5. 1985. 

Effective  Date:  July  12. 1985. 

Amendment  No.:  I. 

Facility  Operating  License  No.:  NW- 
41. 

Amendment  revised  the  Technical 
Specifications. 

Press  release  issued  requesting 
comments  as  to  proposed  no  significant 
hazards  Consideration  No. 

Comments  received:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  August  5. 1985. 
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Attorney  for  licensees:  Mr.  Arthur  C. 
Cehr.  Snell  k  Wilmer,  3100  Valley 
Center.  Phoenix,  Arizona  85007. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department,  12  East  McDowell  Road, 
Phoenix.  Arizona  85004. 

Indiana  and  Michigan  Bectric  Company, 
Docket  Na  SO-MS,  Donald  C  Cook 
Nuclear  Mant  Unit  No- 1.  Benien 
County,  MicfaigaB 

Date  of  application  for  amendment: 
July  IB,  1985  and  July  19, 1985.  as 
supplemented  by  letter  dated  July  3, 

1985. 

Brief  description  of  amendment-  The 
amendment  revises  the  Technical 
Specifications  to  reflect  revised  heatup 
and  cooldown.  and  low  temperature 
(cold)  overpressure  protection  through 
twelve  effective  full  power  years  of 
reactor  operation. 

Date  of  issuance:  August  9, 1985. 

Effective  date:  August  9. 1985. 

Amendment  No.:  88. 

Facility  Operating  License  No.  DPR- 
58.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yei.  FRN  50  30319  dated 
July  25. 1985. 

Comments  received:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  August  9, 1985. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  1800  M  Street,  NW., 
Washington,  D.C.  20038. 

Local  Public  Document  Room 
location:  Maude  Reston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Dated  at  Bethesda,  Maryland,  this  22nd 
day  of  August  1985. 

For  the  Nuclear  Regulatory  Coimnission. 
Edward  I.  Butcher, 

Acting  Chief.  Operating  Reactors  Branch  »5, 
Division  of  Licensing. 
[FR  Doc.  85-20592  Filed  8-27-85;  8:45  amj 
MLUNQ  CODE  7SW-01-M 

[Docket  No.  373] 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  (La  SaUe 
County  Station,  Unit  ^y,  Correction 

agency:  Nuclear  Regulatory 

Commission. 

ACTION.  Correction. 


summary:  This  document  corrects  the 
data  that  the  Lict^nse  may  Hie  a  request 
for  a  hearing  with  respect  to  the 
Issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene. 
SUWLEMEMTAIIV  INFOmiATipN:  In  FR 
Doc.  85-20143  appearing  on  page  33875 
in  the  issue  of  Wednesday./August  21, 
1985.  make  the  following  correction: 

Page  33876,  middle  coluom.  second 
full  paragraph,  change  the  comment 
expiration  date  to  Septonber  20, 1985. 

Approved:  August  ?3;  1985. 
Andrew  Batos, 

Acting  Secret 

[FR  Doa  85-20589  filed  8-27-85:  &45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rrtea—  No.  IC-14691;  B12-61721 

Merrill  Lyncti  Multi-State  Tax-Exempt 
Series  Trust;  Notice  of  Application  for 
Exemptive  Order  Relating  to 
Contingent  Deferred  Sales  Charge 

August  22, 1965. 

Notice  is  hereby  giving  that  Merrill 
Lynch  Multi-State  Tax-Exempt  Series 
Trust  ("Applicant"),  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  an  open-end,  diversified 
management  investment  company,  filed 
an  application  on  August  7, 1985, 
requesting  an  order  of  the  Commission 
pursuant  to  section  6(c)  of  the  Act, 
exempting  Applicant  (which  currently 
has  one  portfolio,  Merrill  Lynch  New 
York  Municipal  Bond  Fund  ("Fund")) 
from  the  provisions  of  sections  2(a)(32], 
2(a)(35).  22(c)  and  22(d)  of  the  Act  and 
Rule  22c-l  thereunder,  to  the  extent 
necessary  to  permit  the  Trust  to  assess  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of  the 
Fund's  shares,  as  described  below,  and 
to  permit  the  Trust  to  waive  the  CDSC  in 
certain  cases.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein  which 
are  summarized  below,  and  to  the  Act 
for  the  text  of  the  applicable  statutory 
provisions. 

According  to  the  application. 
Applicant  is  organized  as  a 
Massachusetts  business  trust.  Fund 
Asset  Management.  Inc.,  a  wholly- 
owned  subsidiary  of  Merrill  Lynch  Asset 
Management  Inc.,  is  the  adviser  to  the 
Fund,  while  Merrill  Lynch  Funds 


Distributor,  inc.,  also  a  wholly-owned 
subsidiary  of  MerriD  Lynch  Asset 
Management,  Inc.,  is  the  principal 
underwriter  for  the  Fund  ("Distributor"). 

Applicant  proposes  to  offer  the  Fund's 
shares  without  an  initial  sales  charge  so 
that  investors  will  have  the  entire 
amount  of  their  purctiase  payments  fully 
invested  when  made.  However, 
Applicant  also  proposes  to  pay  to  the 
Distributor  of  the  Fund's  shares  a  CDSC 
from  the  proceeds  of  certain 
redemptions  of  it  shares.  Applicant 
states  that  in  no  event  could  the  amount 
of  such  charges,  in  the  aggregate,  exceed 
4%  of  the  aggregate  purchase  made  by 
an  investor. 

Applicant  represents  that  the  CDSC 
will  not  be  imposed  on  the  redemptions 
of  Fund  shares  that  were  purchased 
more  than  four  years  prior  to 
redemption  or  which  were  derived  from 
the  reinvestment  of  distributions.  Also, 
with  respect  to  shares  purchased  dtiring 
the  preceding  four  years,  no  CDSC  will 
be  imposed  on  amounts  representing 
capital  appreciation.  Applicant  states 
that  for  purposes  of  determining 
whether  a  CDSC  will  be  imposed,  it  will 
be  assumed  that  a  redemption,  applies 
first  to  shares  purchased  more  than  four 
years  prior  to  the  redemption,  then  to 
shares  derived  from  the  reinvestment  of 
distributions,  and,  finally,  to  shares 
purchased  less  than  four  years  prior  to 
the  redemption.  Where  a  CDSC  is 
imposed,  the  amount  of  the  charge  will 
depend  upon  the  number  of  years 
elapsed  since  the  investor  made  the 
purchase  payment  from  which  an 
amount  is  being  redeemed.  The  first 
year  after  purchase,  the  charge  will  be 
four  percent  of  the  amount  redeemed. 
Thereafter,  the  charge  will  decrease  one 
percent  annually  until  the  expiration  of 
five  years,  at  which  time  no  charge  will 
be  imposed.  Applicant  states  that,  in 
determining  the  rate  of  any  applicable 
CDSC  it  wLl  be  assumed  that  a 
redemption  is  made  of  Fund  shares  held 
by  the  investor  for  the  longest  period  of 
time  within  the  applicable  four-year 
period. 

Applicant  proposes  to  finance  the 
Fund's  distribution  expenses  pursuant  to 
a  plan  adopted  under  Rule  12b-l  under 
the  Act  ("Plan").  Under  the  proposed 
Plan,  the  Fund  will  pay  an  annual  fee  to 
the  Distributor  in  order  to  defray  certain 
costs  incurred  in  connection  wi^  the 
offering  of  the  Fund's  shares. 
Applicant's  distribution  fee  will  be 
calculated  on  the  basis  of  .50%  per 
annum  of  the  average  daily  net  assets  of 
the  Fund. 

As  noted  above.  AppUcant  proposes 
to  waive  the  CDSC  on  any  redemption 
following  the  death  or  disability  of  a 
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shareholder.  An  individual  will  be 
considered  disabled  for  this  purpose  if 
he  meets  the  definition  thereof  set  forth 
in  section  72(m)(7)  of  the  Code. 
Applicant  states  that  the  waiver  is 
applicable  where  the  decedent  or 
disabled  person  is  either  an  individual 
shareholder  or  owns  the  shares  with  his 
or  her  spouse  as  a  joint  tenant  with  right 
of  survivorship,  and  where  the 
redemption  is  made  within  one  year  of 
the  death  or  initial  determination  of 
disability. 

Applicant  also  proposes  to  waive  the 
CDSC  when  a  total  or  partial 
redemption  is  made  in  connection  with 
certain  distributions  from  IRA's  or  other 
qualified  retirement  plans.  It  is  profrosed 
that  the  charge  be  waived  for  any 
redemption  in  connection  with  a  lump- 
sum or  other  distribution  following 
retirement  or,  in  the  case  of  an  IRA  or 
Keogh  Plan  or  a  custodial  account 
pursuant  to  section  403(b)(7)  of  the 
Code,  after  attaining  age  59-V4.  The 
charge  would  also  be  waived  on  any 
redemption  which  results  from  the  tax- 
free  return  of  an  excess  contribution 
pursuant  to  section  408(d)(4)  of  the 
Code,  or  from  the  death  or  disability  of 
the  employee. 

Applicant  submits  that  the 
exemptions  it  has  requested  are 
appropriate  and  in  the  public  interest, 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  Act  Applicant  further 
submits  that  waiver  of  the  contingent 
deferred  sales  charge  under  the  above- 
described  circumstances  will  not  harm 
Applicant  or  its  remaining  shareholders 
or  purchasers.  Additionally,  Applicant 
represents  that  it  will  fully  disclose  the 
waiver  provision  in  the  Fund's 
prospectus.  Applicant  therefore, 
requests  that  the  Commission  issue  an 
order  under  section  6(c)  as  requested. 
Applicant  further  requests  that,  to  the 
extent  it  organizes  further  series 
utilizing  a  contingent  deferred  sales 
charge  similar  to  that  of  the  Fund,  such 
future  series  be  covered  by  the 
requested  order. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  Application  may,  not 
later  than  September  16, 1985,  at  5:30 
p.m.,  do  so  by  submitting  a  written 
request  setting  forth  the  nature  of  his/ 
her  interest  the  reasons  for  the  request 
and  the  specific  issues,  if  any,  of  fact  or 
law  that  are  disputed,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  A  copy  of  the 
request  should  be  served  personally  or 
by  mail  upon  the  Applicant  at  the 
address  stated  above.  Proof  of  service 
(by  a^davit  or,  in  the  case  of  an 


attomey-at-law.  by  certificate)  shall  be 
Tiled  with  the  request.  After  said  date, 
an  order  disposing  of  the  Application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  HoUis. 

Assistant  Secretary. 

(FR  Doc  85-20530  Filed  8-27-85;  8:45  am] 
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[ReleaM  No.  34-22343;  Fi»  No.  SR-Ptibi- 
65-24] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Philadelphia  Stocit  Exchange,  Inc^ 
Relating  to  Foreign  Currency 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l].  notice  is  hereby  given 
that  on  August  9, 1985  the  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  proposes  the  following 
amendments  to  its  rules: 

1025(a)-{e)  No  change. 

1025(f)  An  individual  who  is  subject  to 
the  regulatory  jurisdiction  of  this 
Exchange  shall  not,  from  any  place  of 
business  located  in  the  United  States 
effect  on  an  exchange  in  a  foreign 
country  any  transaction  in  foreign 
currency  option  contracts.  TTiis  rule 
shall  not  prohibit  any  transaction 
fwrmissible  under  Section  4c  of  the 
Commodity  Exchange  Act  and  the 
regulations  thereunder. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 


prepared  simimaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  signiHcant  aspects  of  such 

statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

This  rule  change  is  being  proposed  in 
conjunction  with  the  application  of  the 
Options  Clearing  Corporation  ("OCC') 
to  amend  its  rules  to  implement  an 
agreement  between  PHLX.  OCC  and  the 
London  Stock  Exchange  ("LSE").  This 
agreement  provides  for  the  trading  of 
fungible  currency  option  contracts  by 
PHLX  and  LSE,  to  be  commonly  cleared 
by  and  settled  through  OCC.  The  instant 
rule  proposal  requires  that  individuals 
within  PHLX's  regulatory  jurisdiction 
not  effect  from  any  place  of  business 
located  in  this  country,  a  transaction  on 
a  foreign  exchange  in  foreign  currency 
options.  In  proposing  this  rule,  the  PHLX 
states  its  intention  that  its  agreement 
with  LSE  and  OCC  does  not  alter  its 
membership's  obligations  with  respect 
to  Section  4c  of  the  Commodity 
Exchange  Act 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 

Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  by  the  PHLX  concerning  the 

proposed  rule  changes. 

III.  Date  of  Effectiveness  of  tbe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Knds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Tiled 
with  the  Commission,  and  all  WTitten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  18. 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Holiis, 

Assistant  Secretary.  \ 

[PR  Doc.  85-20532  Filed  8-27-85;  8:45  am) 

BILUNG  COOC  M1(M>1-II 


(Release  No.  34-22349;  File  No.  SR-ODD- 

85-1) 

Self-Regulatory  Organizations;  Trans 
Canada  Options,  Inc^  the  Toronto 
Stock  Exchange,  the  Montreal 
Exchange,  and  the  Vancouver  Stock 
Exchange;  Order  Granting  Approvals 
to  Proposed  Amendments  to  Option 
Disclosure  Document 

On  August  1, 1985.  Trans  Canada 
Options  Inc..  ("TCO  ").  the  Toronto. 
Montreal  and  Vancouver  Stock 
Exchanges  ("Exchanges")  submitted 
amended  copies  of  an  options  disclosure 
document  to  the  Commission  pursuant 
to  Rule  9b-l  of  the  Securities  Exchange 
Act  of  1934  ("Act").  The  disclosure 
document  discusses  the  risks  and  uses 
of  Canadian  exchange-traded  put  and 
call  options  available  to  United  States 
investors.  On  October  2, 1984.  the 
Commission  approved  the  use  and 
distribution  of  a  disclosure  dociunent 
which  discusses  the  risks  and  uses  of 
options  on  equity  securities.*  In 
connection  with  the  Exchanges' 
intention  to  expand  the  classes  of 
options  available  to  United  States 
investors,  the  disclosure  document  is 
now  being  amended  to  include  a 


discussion  of  the  risks  and  uses  of 
Canadian  exchange-traded  index  and 
bond  options.  Currently.  TCO  is  offering 
options  on  three  separate  series  of 
Government  of  Canada  bonds  traded  on 
two  of  the  Exchanges.  In  addition,  two 
of  the  Exchanges  trade  options  on  stock 
indexes. 

Rule  9b-l  provides  that  an  options 
market  must  file  five  preliminary  copies 
of  an  options  disclosure  document  with 
the  Commission  at  least  60  days  prior  to 
the  date  definitive  copies  are  furnished 
to  customers  unless  the  Commission 
determines  otherwise  having  due  regard 
to  the  adequacy  of  the  information 
disclosed  and  the  protection  of 
investors.  This  provision  is  intended  to 
permit  the  Commission  either  to 
accelerate  or  extend  the  time  period 
before  definitive  copies  of  a  disclosure 
document  may  be  distributed  to  the 
public. 

The  Commission  has  reviewed  the 
amended  disclosure  document,  and 
finds  that  it  is  consistent  with  the 
protection  of  investors  and  in  the  public 
interest  to  allow  the  distribution  of  the 
disclosure  document  as  of  the  date  of 
this  order.' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  21, 1985. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
|FR  Doc.  85-20531  Filed  8-27-85:  8:45  am] 

BILLING  CODE  WIO-OI 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  DiMster  Loan  Area  ))(2194, 
Amdt  )i>1] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

The  above  numbered  Declaration  (50 
FR  30555)  is  hereby  amended  to  include 
the  East  Deer  Township  and  Borough  of 
Tarentum  in  Allegheny  County.  All 
other  information  remains  the  same;  i.e.. 
the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  September  19, 1985, 
and  for  economic  injury  until  the  close 
of  business  on  April  19. 1986. 

Dated:  Augusr21. 1985. 


'  Securities  Exchange  Act  Release  No.  21365 
(October  2. 1984).  49  FR  39400  (Octolwr  5.  1984) 


*  Rule  9b-l  provides  that  the  use  of  an  options 
disclosure  document  shall  not  be  permitted  unless 
the  options  class  to  which  the  dociunent  relates  is 
the  subject  of  an  effective  registration  statement  on 
Form  S-20  under  the  Securities  Act  of  1933.  On 
April  17. 1985,  the  Commission,  pursuant  to 
delegated  authority,  declared  effective  Post- 
Effective  Amendment  No.  5  to  TCO's  Fonn  S-20 
registration  statement  covering  the  options 
described  in  the  listed  Canadian  Options 
Disclosure  Document.  See  File  No.  2-69458. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

James  C.  Sanders, 

Administrator. 

[FR  Doc.  85-20459  Filed  8-27-85:  8:45  am] 

BILUNG  COOe  W»»-«1-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences; 
Amendment  of  Notice  Regarding 
Public  Hearings 

The  purpose  of  this  notice  is  to  amend 
the  notice  of  August  7, 1985  (50  FR 
31943)  concerning  hearings  pursuant  to 
the  general  review  of  the  U.S. 
Generalized  System  of  Preferences  and 
the  acceptance  for  review  of  requests 
for  waiver  of  competitive  need  limits. 

Section  1(1)  of  the  August  7  notice 
stated  that  the  deadline  for  submission 
of  rebuttal  briefs  is  December  15, 1985. 
As  December  15  falls  on  a  Sunday, 
rebuttal  briefs  will  be  accepted  through 
December  18, 1985. 

Section  I(2)(C)  of  the  August  7  notice 
incorrectly  stated  that  determinations 
relating  to  section  504(d)  of  the  Trade 
Act  of  1974.  as  amended,  would  be 
announced  no  later  than  January  4. 1987 
and  take  effect  on  July  1. 1987.  The 
notice  should  have  stated  that  any 
changes  in  GSP  eligibility  relating  to 
determinations  imder  section  504(d)  will 
be  announced  on  or  about  April  1. 1986 
and  take  effect  on  July  1, 1986. 

Section  11  of  the  August  7  notice 
incorrectly  identified  case  numbers  GR- 
W-267  (TSUS  771-45)  and  GR-W-272 
(TSUS  772.3195)  as  having  been 
accepted  for  review.  Neither  case  has 
been  accepted  for  review. 
Donald  M.  Phillips, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  85-20494  Filed  8-27-85;  8:45  am) 
BILUNG  COOE  319»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  for  an  All-Cargo  Air 
Service  Certificate 

In  accordance  with  Part  291  (14  CFR 
Part  291)  of  the  Department's  Economic 
Regulations,  notice  is  hereby  given  that 
the  Department  of  Transportation  has 
received  an  application.  Docket  43270. 
from  Direct  Air  Aviation  Services.  Inc., 
712  South  Victory  Boulevard,  Burbank. 
California.  91502  for  an  all-cargo  air 
service  certificate  to  provide  domestic 
cargo  transportation. 
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Under  the  provisions  of  §  291.12(c)  of 
Part  291,  interested  persons  m'ay  file  an 
answer  to  this  application  within 
twenty-cne  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  An 
executed  original  and  six  copies  of  such 
answer  shall  be  addressed  to  Docket 
43270.  Documentary  Services  Division. 
Room  4107.  Department  of 
Transportation.  400  7th  Street.  SW.. 
Washington.  D.C.  20590.  It  shall  set  foilh 
in  detail  the  reasons  for  the  position 
taken  and  must  relate  to  the  fitness, 
willingness,  or  ability  of  the  applicant  to 
provide  all-cargo  air  service  or  to 
comply  with  the  Act  or  the  Department's 
orders  and  regulations.  The  answer  shall 
be  served  upon  the  applicant  and  state 
the  date  of  such  service. 

Dated:  August  23. 1985. 
Paul  L.  Grelch. 

Director.  Off  ice  of  Aviation  Operations. 
[FR  Doc  85-20534  Filed  8-27-85:  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

[Department  Circular,  Public  Debt  Series 
No.  28-85] 

Treasury  Notes  of  November  15, 1990; 
Series  M-1990 

Washington,  August  21, 1985. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $7,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15. 1990. 
Series  M-1990  (CUSIP  No.  912827  SR  4). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  also  be  issued  at  the  average  price 
of  Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
September  3. 1985.  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15. 1986.  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15, 1990,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 


is  a  Saturday.  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
thp  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$1,000,  $5,000,  $10,000.  $100,000  and 
$1,000,000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  govening  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  latter  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Daylight  Saving  time, 
Wednesday,  August  28, 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
August  27, 1985.  and  received  no  later 
than  Tuesday.  September  3, 1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 


prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commerical  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defmed  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bqnk  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  o%vn  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defmed 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  frorfi  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amont  offered.  Tenders  at  the 
highest  accepted  yield  will  be  prorated 
if  necessary.  After  the  determination  is 
made  as  to  which  tenders  are  accepted, 
an  interest  rate  will  be  established,  at  a 
V%  of  one  percent  increment,  which 
results  in  an  equivalent  average 
accepted  price  close  to  100.000  and  a 
lowest  accepted  price  above  the  original 
issue  discount  limit  of  98.750.  That 
stated  rate  of  interest  will  be  paid  on  all 
of  the  Notes.  Bused  on  such  interest 
rate,  the  price  on  each  competitive 
tender  allotted  will  be  determined  and 
each  successful  competitive  bidder  will 
be  required  to  pay  the  price  equivalent 
to  the  yield  bid.  Those  submitting 
noncompetitive  tenders  will  pay  the 
prive  equivalent  to  the  weighted  average 
yield  of  accepted  competitive  tenders. 
Price  calculations  will  be  carried  to 
three  decimal  places  on  the  basis  of 
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price  per  hundred,  e.g.,  99.923,  and  the 
determinations  of  the  Secretary  of  the 
Treasury  shall  be  final.  If  the  amount  of 
noncompetitive  tenders  received  would 
absorb  all  or  most  of  the  offering, 
competitive  tenders  will  be  accepted  in 
an  amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Tenders 
received  from  Government  accounts  and 
Federal  Reserve  Banks  will  be  accepted 
at  the  price  equivalent  to  the  weighted 
average  yield  of  accepted  competitive 
tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  September  3, 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  August  29, 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
September  3, 1985.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  alloted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 


submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  regisered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  numaber  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitve  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 


pledged  to  pay,  in  legal  tender,  principal 

and  interest  on  the  Notes. 

Gerald  Muiphy. 

Acting  Fiscal  Assistant  Secretary. 

[PR  Doc.  85-20320  Filed  8-27-85  8:45  nm] 
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[Supplement  to  Department  Circular — 
Public  Debt  Series— No.  26-85] 

Treasury  Notes,  Series  Y-1987 

Washington,  August  22, 1985 

The  Secretary  announced  on  August 
21, 1985,  that  the  interest  rate  on  the 
notes  designated  Series  Y-1987. 
described  in  Department  Circular — 
Public  Debt  Series— No.  26-85  dated 
August  15, 1985.  will  be  8Vh  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8V8  percent  per  aimum. 
Gerald  Muiphy, 

Acting  Fiscal  Assistant  Secretary. 
[PR  Doc.  85-20536  Filed  8-27-85;  8:45  am) 
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Iran-U.S.  Claims  Tribunal;  Amendment 
of  June  7, 1982  Directive  License  to 
the  Federal  Reserve  Bank  of  New 
York,  Relating  to  the  Payment  of 
Awards  Rendered 

August  21. 1985. 

The  Department  of  the  Treasury  today 
issued  an  amendment  to  the  June  7. 1982 
Directive  License  to  the  Federal  Reserve 
Bank  of  New  York  (the  "Fed")  relating 
to  the  payment  of  awards  rendered  by 
the  Iran-United  States  Claims  Tribunal 
(the  'Tribunal").  The  Directive  License, 
which  was  published  at  47  PR  25243 
(June  10. 1982),  instructed  the  Fed  to 
deduct  two  percent  from  amounts 
received  in  satisfaction  of  awards 
rendered  by  the  Tribunal  in  favor  of  U.S. 
claimants,  to  pay  the  two  percent  to  the 
Treasury  to  the  credit  of  miscellaneous 
receipts,  and  to  pay  the  balance  of 
amounts  so  received  to  the  claiments 
designated  by  the  awards. 

On  July  31, 1985,  Congress  passed, 
and  on  August  16, 1985,  the  Ih'esident 
signed,  the  Foreign  Relations 
Authorization  Act  for  Fiscal  Years  1986 
and  1987,  Pub.  L.  99-13,  title  V  of  which 
deals  with  claims  against  Iran.  Section' 
502  of  this  legislation  directs  the  New 
York  Fed  to  deduct  one  and  one-half 
percent  from  the  first  $5  million 
awarded  on  each  claim,  and  one  percent 
from  any  amount  over  $5  million,  as 
reimbursement  to  the  United  States 
Government  for  expenses  incurred  in 
connection  with  the  arbitration  of  claims 
of  U.S.  nationals  against  Iran  before  the 
Tribunal  and  the  maintenance  of  the 
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Security  Account  established  pursuant 
to  the  Declarations  of  the  Government 
of  the  Democratic  and  Popular  Republic 
of  Algeria  of  January  19, 1981.  The 
Treasury  Department  has  amended  the 
Directive  License  to  make  it  consistent 
with  this  legislation. 

By  its  terms,  section  502  is  effectivje  as 
of  June  7. 1982.  the  date  of  the  Directive 
License.  Consequently,  the  Treasury 
Department  will  be  refunding  to  those 
claimants  that  have  received  awards 
paid  from  the  Security  Account  the 
difference  between  the  two  percent 
already  deducted  and  the  one  and  one- 
half/one  percent  fee  specified  in  section 
502  of  Pub.  L  99-93.  There  is  no  need  for 
claimants  to  file  any  request  for  a 
refund.  The  Treasury  Department  will 
be  making  these  refunds  automatically 
and  expeditiously. 

TO:  Federal  Reserve  Bank  of  New  York. 
Fiscal  Agent  of  the  United  States 

The  June  7. 1982  Directive  License  (47 
FR  25243.  June  10. 1082).  providing  for 
deductions  from  awards  rendered  by  the 
Iran-U.S.  Claims  Tribunal  and  payment 
of  awards  to  U.S.  claimants  is  hereby 
amended  as  follows: 

1.  In  the  Preamble,  delete  "the 
authority  of  the  Independent  Office 
Appropriations  Act  (31  U.S.C.  483(a))". 

2.  Delete  numbered  Paragraphs  1,  2 
and  3  and  insert  in  lieu  thereof: 

As  amounts  are  received  from  the  Security 
Account  provided  for  in  the  Declaration  of 
the  Government  of  the  Democratic  and 
Popular  Republic  of  Algeria  of  January  19, 
1981,  for  the  execution  of  arbitral  awards, 
including  interest  thereon,  by  the  Iran  United 
States  Claims  Tribunal  (the  "Tribunal")  in 
favor  of  United  States  claimants,  to  pay  the 
balance  of  such  amounts,  immediately 
following  deduction  pursuant  to  section  502 
of  the  Foreign  Relations  Authorization  Act, 
Fiscal  Years  1986  and  1987,  Pub.  L.  99-93 
("Section  502").  to  the  U.S.  Claimants 
designated  by  the  awards  as  recipients, 
without  further  deduction  or  alteration  of  the 
amounts. 

3.  Add  at  the  end  of  the  Directive 
License: 

In  making  the  deductions  specified  in 
section  502.  Fl^NY  shall  apply  the  formula 
set  forth  in  Section  502  to  the  aggregate 
amount  awarded  under  each  enumerated 
claim  before  the  Tribunal.  Where  the 
Tribunal  renders  more  than  one  award  in  one 
enumerated  claim,  FRBNY  shall  aggregate 
those  awards  in  calculating  the  deduction 
under  section  502.  Where  the  Tribunal 
renders  one  award  covering  more  than  one 
enumerated  claim  without  specifying  the 
amount  awarded  in  each  enumerated  claim, 
FRBNY  shall  calculate  the  fee  based  on  the 
total  amount  awarded.  Where,  however,  the 
Tribunal  renders  an  award  covering  more 
than  one  enumerated  claim  and  specifies  the 
amounts  awarded  with  respect  to  each  of  the 
enumerated  claims  covered  by  the  award, 
such  amounts  shall  not  be  aggregated  and 


FRBNY  shall  calculate  the  fee  separately  for 
each  such  amount. 
Treasury  Department 

Dated:  August  21, 1985. 
John  M.  Walker,  Jr., 

Assistant  Secretary.  (Enforcement  and 
Operations). 

(FR  Doc.  85-20556  Filed  8-27-85;  8:45  dm] 
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UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirement  Under  0MB  Review 

agency:  United  States  Information 
Agency. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
such  a  submission  has  been  made.  USIA 
is  requesting  approval  of  an  information 
collection  requiring  the  submission  of 
concept  papers  by  the  public  for 
conducting  a  program  of  instruction  for 
Afghan  citizens  in  the  development  of 
independent  media  services. 
date:  Comments  must  be  received  by 
September  20, 1985. 

Copies:  Copies  of  the  request  for 
clearance  (SF-83),  supporting  statement, 
instructions,  transmittal  letter  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  on  the 
item  listed  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention  Desk  Officer 
for  USIA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer.  Charles  N. 
Canestro.  United  States  Information 
Agency.  M/M.  301  Fourth  Street  SW., 
Washington.  DC  20547.  telephone  (202) 
485-8676.  And  OMB  review:  Michael 
Weinstein.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC  20503.  telephone  (202)  395-4814. 
SUPPLEMENTARY  INFORMATION:  Title: 

"Request  for  Concept  Papers— Afghan 
Media  Project."  The  Congress,  in  the 
1985  Supplemental  Appropriations  Act. 
has  authorized  funds  for  use  by  USIA  in 
promoting  an  independent  media  service 
for  the  people  of  Afghanistan,  and  the 
training  of  Afghans  in  the  media  and 
media-related  professions.  The  Congress 
also  requires  a  report  by  USIA  within  60 


days  of  enactment  regarding  the 
obligation  of  funds  for  this  program. 

Dated:  August  22, 1985. 
Charles  N.  Canestro, 
Federal  Register  Liaison. 
(FR  Doc.  85-21493  Filed  8-27-85;  8:45  amj 
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VETERANS  ADMINISTRATION 
Agency  Form  Under  OMB  Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
revision  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form.  (2)  the  title  of  the 
form.  (3)  the  agency  form  number,  if 
applicable,  (4)  how  often  the  form  must 
be  filled  out.  (5)  who  will  be  required  or 
asked  to  report.  (6)  an  estimate  of  the 
number  of  responses,  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732).  Veterans  Administration, 
810  Vermont  Avenue,  NW.  Washington. 
DC  20420.  (202)  389-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer.  Dick  Eisinger.  Office  of  . 
Management  and  Budget.  726  Jackson 
Place,  NW,  Washington,  DC  20503,  (202) 
395-73ia 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
28. 1985. 

Dated:  August  23. 1985. 

By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr., 
Deputy  Adwinistrator. 

Revision 

1.  Department  of  Veterans  Benefits 

2.  Request  for  Verification  of 
Employment 

3.  VA  Form  26-8497 

4.  On  occasion 

5.  Businesses  or  other  for-profit 

6.  275,000  responses 

7.  45.833  hours 

8.  Not  applicable 

[FR  Doc.  85-20564  Filed  8-27-85:  8:45  amJ 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sonshine 
Act"   (Pub.   L  94-409)  5  USC.   552b(e)(3) 


CONTEMTS 

Federal   Deposit   Insurance   Corpora- 
tion  

Federal  Reserve  System....: _ 

International  Trade  Commission 

Legal  Services  Corporation _ 

Nudear  Regulatory  Cormnission 

Postal  Service 


Item 

1 
2 
3 

4 
5 
6 


1 

FEDERAL  OePOSTT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
■Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  12:00  p.m.  on  Friday,  August  23, 1985. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurancie  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  adopt  a  resolution  making  funds 
available  for  the  payment  of  insured 
deposits  made  in  The  Bank  of  Bronson. 
Bronson,  Kansas,  which  was  closed  by 
the  State  Bank  Commissioner  for  the 
State  of  Kansas  on  Friday.  August  23. 
1985. 

In  calling  the  meetiilg,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  John  F.  Downey, 
acting  in  the  place  and  stead  of  Director 
H.  Joe  Selby  (Acting  Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  pubhc 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8). 
{c)(9){A)(ii),  and  (c)(9)(B)  of  the 
'■Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c)(8).  (c)(9)(A){ii).  and 
(c)(9)(B)). 

Dated:  August  23, 1983. 
Federal  Deposit  Insurance  Corporation 
Hoyle  L.  Robinson, 
Executive  Secretary. 
|FR  Doc  85-20630  Filed  8-26-«5: 12.-08  pm) 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Tuesday. 
September  3, 1985. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  23, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-20602  Filed  8-26-85:  8:45  am| 

BILLiNG  COOE  mO-OI-H 


international  trade  COMMISSION 

lUSITC  SE-85-37] 

TIME  AND  D«TE:  2:00  p.m.,  Wednesday. 
September  11. 1985. 

place:  Room  117.  701  E  Street,  NW.. 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

matters  to  be  considered: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  Complaints: 

5.  Investigation  No.  701-TA-257 
(Preliminary)  (Groundfish  from  Canada) — 
briefing  and  vote. 

6.  Investigations  Nos.  731-TA-278/281 
(Preliminary)  (Certain  cast-iron  pipe  fittings 
from  Brazil,  Korea,  and  Taiwan) — Briefing 
and  vote. 

7.  Any  items  left  over  from  previous 
agenda. 


contact  person  for  more 

INFORMA'nON:  Kenneth  R.  Mason. 
Secretary,  (202)  523-0161. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  85-20603  Filed  8-26-85:  9:01  am| 

BILLING  COOE  TOSO-Ol-M 


LEGAL  SERVICES  CORPORATION 

(Board  of  Directors) 

Tentative  Meeting  Schedule 

SUMMARY:  Tliis  notice  sets  fourth 
revisions  in  the  tentative  schedule  of 
meetings  of  the  Board  of  Directors  of  the 
Legal  Ser\ices  Corporation  through 
December  1985  published  in  the  Federal 
Register  April  5, 1985.  This  schedule  is 
tentative  and  subject  to  change.  Formal 
notice  as  required  by  the  Government  in 
the  Sunshine  Act  (5  U.S.C.  552b)  will  be 
published  in  the  Federal  Register  no  less 
than  seven  days  prior  to  a  meeting. 

September  5-6 

Washington,  D.C. 
October  10-11 

Gilford.  New  Hampshire 
November  7-8 

F.1  Paso.  Texas 
December  12-13 

Santa  Ana,  California 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  Daugherty,  Acting  Secretary. 
Legal  Services  Corporation,  733 
Fifteenth  Street  NW.,  Washington,  D.C. 
20005.  (202/272^040). 

SUPPLEMENTARY  INFORMA'nON:  The 

Legal  Services  Corporation  is  a  District 
of  Columbia  nonprofit  corporation 
created  and  funded  by  Congress 
pursuant  to  the  Legal  Services 
Corporation  Act  as  amended.  42  U.S.C. 
2996.  The  Board  of  Directors  has 
established  three  standing  committees. 
The  three  standing  committees  are  those 
on  Audit  and  Appropriations, 
Operations  and  Regulations,  and 
Provisions  for  the  Delivery  of  Legal 
Services.  Meetings  of  committees  of  the 
board  will  usually  be  scheduled  during 
the  time  periods  set  aside  for  Board 
business  on  this  tentative  schedule,  but 
additional  meetings  may  be  scheduled 
as  necessary.  This  schedule  is  a 
tentative  one  and  is  subject  to  change.  It 
is  being  published  for  the  convenience 
of  the  public  and  not  pursuant  to 
statutory  requirement 
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Date  issued:  August  23, 1985. 
Dennis  Daugherty, 
Acting  Secretary. 

[FR  Doc.  85-20631  Filed  8-26-85;  12:14  pm] 
BHJJNO  COOC  6M0-3S-M 


NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  August  26,  September  2, 

9,  and  16. 1985. 

PLACE:  Commissioners'  Conference 

Room,  1717  H  Street,  NW.,  Washington, 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  August  28 

No  Commission  Meetings 
Week  of  September  2 — Tentative 
Tuesday,  September  3 

2:00  p.m. 
Periodic  Briefing  on  NTOIj  (Open/Portion 
may  be  Closed — Ex.  5  ft  7) 

Wednesday,  September  4 

10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  ft  6) 
2:00  p.m. 
Continuation  of  7/23  Discussion  on  Threat 
Level  and  Physical  Security  (Closed — Ex. 
1) 

Thursday,  September  5 

10:00  a.m. 
Status  of  Pending  Investigations  (Closed — 
Ex.  5  ft  7) 
11:30  a.m. 
Affirmation  Meeting  (Public  Meeting]  (if 
needed) 

Friday,  September  6 

9:30  a.m. 
Oral  Presentations  on  Timing  of  DOE's 
Preliminary  Determination  on  SuitabiHty 
of  Sites  for  Development  as  Repositories 
(Public  Meeting) 

Week  of  Septemlter  9 — ^Tentative 

Tuesday,  September  10 

10:00  a.m.  — 

Discussion  and  Oral  Presentations  on 
Uranium  Mill  Tailings  Regulations 
(Public  Meeting)  (tentative) 
2:00  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  ft  6) 

Wednesday,  September  11 

1:30  p.m. 
Discussion  of  Proposed  Station  Blackout 
Rule  (Public  Meeting) 
3:00  p.m. 
Discussion  of  Plant  Issues  with  Regional 
Administrators  (Public  Meeting) 

Thursday,  September  12 

2:00  p.m. 
Staff  Briefing  on  TVA  (Public  Meeting) 


3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Friday,  September  13 

10:30  a.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 

Week  of  September  16 — Tentative 

Tuesday,  September  17 
2:00  p.m. 
Status  of  Progress  on  Environmental 
Qualification  of  Electrical  Equipment 
(Public  Meeting) 

Wednesday,  September  18 

9:00  a.m. 
Continuation  of  7/24  Briefing  on  Davis- 
Besse  (Public  Meeting) 
10:30  a.m. 

Status  of  Interpretation  of  Appendix  R — 
Fire  Protection  (Public  Meeting) 

Thursday,  September  19 

2:00  p.m. 
Afllrmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202]  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Julia  Corrado  (202)  634- 
1410. 

Dated:  August  22, 1985. 
Julia  Corrado, 

Office  of  the  Secretary. 

(FR  Doc.  85-20695  Filed  8-26-85;  3:43  pm] 

BILUNO  CODE  7$W>-01-« 


6 

POSTAL  SERVICE 

(Board  of  Governors) 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b),  hereby  gives  notice  that  it 
intends  to  hold  meetings  at  1:00  p.m.  on 
Thursday,  September  5, 1985,  in 
Washington,  D.C.,  and  at  8:30  a.m.,  on 
Friday,  September  6, 1985,  in  the 
Benjamin  Franklin  Room,  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza,  SW.,  Washington  D.C.  As 
indicated  in  the  following  paragraph,  the 
September  5  meeting  is  closed  to  public 
observation.  The  September  6  meeting  is 
open  to  the  public.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meetings  should 
be  addressed  to  the  Secretary  of  the 
Board,  David  F.  Harris,  at  (202)  245- 
3734. 

By  telephone  vote  on  August  23  and 
26, 1985,  a  majority  of  the  Members 
contacted  and  voting,  the  Board  voted  to 


take  up  at  a  meeting  closed  to  the  public 
on  September  5, 1985,  the  following  item: 

(1)  Discussion  of  personnel  matters. 

The  Board  of  Governors  determined 
that,  pursuant  to  section  552b(c)(8)  of 
Title  5,  United  States  Code,  and  section 
7.3(f)  of  Title  39,  Code  of  Federal 
Regulations,  the  discussion  of  personnel 
matters  is  exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(b)],  because 
it  is  likely  to  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  The  Board 
also  determined  that  the  public  interest 
does  not  require  the  Boarid's  discussion 
of  this  matter  be  open  to  the  publia 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  Title  39,  code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation,  pursuant  to  section 
552b(c)(6)  of  Title  5,  United  States  Code, 
and  section  7.3(f)  of  Title  39,  Code  of 
Federal  Regulations. 

Agenda 

Thursday  Session — Septembers,  1985-1:00 
p.m.  (Closed) 

1.  Discussion  of  personnel  matters. 

Friday  Session — September  8. 1985-8.30  ojn. 
(Open) 

1.  Minutes  of  the  Previous  Meeting.  August  5- 

6,1985. 

2.  Remarks  of  the  Postmaster  General. 

3.  USPS  Tentative  Budget  Program. 
(Mr.  Cummings,  Senior  Assistant 

Postmaster  General,  Finance  Group,  will 
present  the  Postal  Service's  tentative 
budget  program  for  fiscal  year  1986.) 

4.  Board  of  Governors  Operating  Budget,  FY 

86. 
(Mr.  Harris,  Secretary  for  the  Board,  will 
present  a  proposed  operating  budget  for 
the  Board  of  Governors  for  fiscal  year 
1986.) 

5.  Postal  Rate  Commission  Budget 
(Under  the  Postal  Reorganization  Act,  the 

Postal  Rate  Commission  periodically 
prepares  and  submits  to  the  Postal 
Service  a  budget  of  the  Commission's 
expenses.  The  budget  is  to  l>e  considered 
approved  as  submitted  if  the  Governors 
of  the  Postal  Service  do  not  act  to  adjust 
it  by  unanimous  written  decision.  This 
matter  is  included  on  the  agenda  to  give 
the  Governors  an  opportunity  to  act  on 
the  Commission's  budget.) 

6.  Consideration  of  Proposed  Board 

Resolutions: 

a.  Borrowing  in  FY  85. 

b.  Cooperation  with  the  Postal  Rate 
Commission. 

c.  FY  86  Preferred  Mail  Rates. 

7.  Update  on  International  Mail. 


34962      Federal  Register  /  Vol.  50.  No.  167  7  Wednesday,  August  28.  1985  /  Sunshine  Act  Meetings 


(Nlf.  Duka,  Assistant  Postmaster  General. 

International  Postal  Affairs  Department. 

will  report  on  international  mail 

operations.) 
8.  Capital  investments: 
a.  Computerized  On-Site  Data  Entry 

Systems  (CODES). 
I).  Aurora,  Illinois  [New  Main  Post  Office 

and  Vehicle  Maintenance  Facility.) 


c.  Five-  and  Seven-ton  Cargo  Vans. 

9.  Report  of  the  Regional  Postmaster  General 
(Mr.  Morgan.  Regional  Postmaster  General 

will  report  on  postal  conditions  in  the 
Eastern  Region.) 

10.  Briefing  on  the  Safely  Program. 

(Mr.  Howard,  Director,  Office  of  Safety  and 
Health,  will  report  on  the  Postal  Scr\'ice's 
Safety  Program.) 


11.  Consideration  of  Tentative  Agenda  for  the 
September  30-October  1, 1985,  meeting  in 
Washington.  D.C. 

David  F.  Hwris, 

Secretary: 

[VR  Doc  85-20674  Filed  &-26-«5;  2:44  p.m.j 

BILLING  CODE  771fr-13-M 
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Department  of 
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Administration 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atinosph«ric 
Administration 

50  CFR  Part  611 

(Docket  No.  41049-5104] 

Foraign  Fishing 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Final  rule. 

summary:  NMFS  revises  the  general 
regulations  governing  foreign  fishing 
within  the  fishery  conservation  zone 
(FCZ),  50  CFR  Part  611.  Subparts  A  and 
B.  This  action  is  necessary  because  the 
regulations  no  longer  reflect  current  and 
projected  operations  of  the  fisheries; 
enforcement  efforts  are  detecting  an 
increasing  number  of  sophisticated  and 
severe  violations  of  the  regulations;  and 
amendments  have  made  the  regulations 
disjointed,  contradictory,  and 
increasingly  di^icult  to  use.  The  revision 
will  bring  the  regulations  in  line  with 
current  practices  in  the  fisheries,  reduce 
illegal  fishing  and  associated  losses  of 
resources  and  revenue,  and  simplify  and 
improve  the  utility  of  the  regulations. 

EFFECTIVE  DATE:  October  28. 1985.  with 
the  following  exceptions,  which  will 
become  effective  January  1. 1986: 

In  9  611.5(c)(l)(ii)  and  (iii)  and 
(c)(2}(ii).  and  (iii),  the  requirement  for 
deployed  gear  to  have  "a  light  visible  for 
two  miles  in  good-visibility,  and  a  radio 
buoy;" 

All  of  9  611.6(b)  [the  old  9  611.6(e) 
remains  in  effect  until  superseded  by 
this  regulation); 

All  of  9  611.6(d)(3)  [The  old 
9  611.6(c)(3)  remains  in  effect  until 
superseded  by  this  regulation];  and 

All  of  9  611.9  [The  old  9  611.9  (a) 
through  (d),  (h)  and  (i)  and  Appendix  III 
to  9  611.9  remain  in  effect  until 
superseded  by  this  regulation]. 

ADDRESS:  Fees.  Permits  and  Regulations 
Division,  F/M12,  National  Marine 
Fisheries  Service.  3300  Whitehaven 
Street.  NW..  Washington,  DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  William  D.  Chappell,  USCG,  or 
Alfred  J.  Bilik.  at  202-634-7432. 

SUPPI^MENTARY  INFORMATION:  NMFS 
revises  Subparts  A  and  B  of  the  foreign 
fishing  regulations  issued  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act).  The  revision  updates 
the  regulations  to  reflect  changes  in  the 
Magnuson  Act.  including  the 
requirements  for  100  percent  observer 
coverage  aboard  foreign  fishing  vessels 
(FFV's):  meets  enforcement  needs  for 
preventing  or  curtailing  sophisticated 


violations  of  the  regulations;  reflects  the 
shift  in  foreign  activity  from  directed 
fishing  towards  joint  ventures  with  U.S. 
fishing  vessels;  conforms  more  closely  to 
foreign  fishing  operations;  clarifies 
existing  regulations  and  practices;  and 
eliminates  redundancies. 

This  revision  reorganizes  almost 
every  section  of  the  two  affected 
subparts.  Some  sections  are  moved  and 
others  consolidated  or  deleted.  One 
section  is  added.  Along  with  substantive 
changes,  the  reorganization  makes  the 
regulations  more  usable  by  putting 
related  provisions  together  and  making 
headings  more  descriptive.  Subparts  A 
and  B  serve  as  the  foundation  upon 
which  to  build  management  measures 
contained  in  the  subsequent  subparts. 
Redundant  requirements  contained  in 
those  subparts  are  deleted  or  revised  by 
a  companion  technical  amendment.  A 
distribution  table  is  included  to  enable 
cross-referencing  from  the  current 
regulations. 

Background 

Proposed  rules  were  published  at  49 
FR  50498  on  December  28, 1984.  This 
action  incorporates  final  regulations  on 
1985  poundage  fees  published  at  50  FR 
460  on  January  4. 1985.  and  1985  permit 
fees  published  at  50  FR  8335  on  March  1, 
1985.  It  also  incorporates  final 
regulations  on  a  supplementary  observer 
program  published  at  50  FR  8131.  on 
February  28. 1985.  Interim  regulations 
requiring  payment  of  financial 
assurances  under  certain  conditions 
were  published  at  49  FR  14356  on  April 
11. 1984,  and  are  included.  These  interim 
rules  are  published  here  in  final  form. 

Public  Law  97-453  amended  the 
Magnuson  Act  to  allow  recreational 
fishing  by  foreign  vessels  which  are  not 
operated  for  profit  within  the  FCZ.  This 
action  defines  recreational  fishing  for 
the  purposes  of  this  part,  and  adds  a 
section  which  exempts  foreign 
recreational  fishing  from  Federal  permit 
procedures  and  other  foreign  fishing 
regulations.  Foreign  recreational  fishing 
vessels  must  conform  with  other  Federal 
regulations  and  with  State  regulations 
governing  recreational  fishing  as  though 
they  were  domestic  vessels. 

NMFS  has  observed  an  increase  in  the 
number  of  serious,  systematic  violations 
of  these  regulations  over  the  last  several 
years.  The  presumed  motives  for  these 
violations  are  to  catch  quantities  of  fish 
in  excess  of  the  allocations  without 
having  the  fishery  closed,  and  to  avoid 
paying  poundage  fees,  which  have 
increased  more  than  250  percent  since 
1980.  on  the  excess  catch. 

In  calendar  year  1983  enforcement 
personnel  documented  54  infractions  of 
the  reporting  requirements  and  87 
infractions  of  recordkeeping 


requirements.  Violations  of  these 
regulations  resulted  in  the  seizure  of  six 
FFV's.  In  calendar  year  1984. 
enforcement  personnel  documented  103 
infractions  of  the  reporting 
requirements,  and  56  infractions  of  the 
recordkeeping  requirements.  These 
categories  of  infractions  are  most  often 
associated  with  "under  logging" 
violations.  The  violations  consist  of 
falsely  representing  the  amount  of  catch 
by  failing  to  log  the  catch,  logging  more 
valuable  species  as  less  valuable  ones, 
or  using  an  incorrect  product  recovery 
rate  to  compare  the  product  in  the 
vessel's  holds  to  the  amount  of  whole 
fish  reported  caught,  thus  making  the 
catch  seem  smaller  than  it  actually  was; 
transferring  fish  to  another  vessel  and 
recording  nothing  or  only  part  of  it;  or 
some  combination  of  the  above.  These 
violations  may  involve  conspiracy 
among  several  vessels  and  companies 
and  falsification  of  or  failure  to  make 
required  reports.  In  one  case  involving 
numerous  vessels  over  a  two-year 
period  more  than  4,000  metric  tons  of 
catch  went  unrecorded,  resulting  in  a 
loss  to  the  United  States  of  almost 
$100,000  in  poundage  fees. 

These  regulations  are  designed  to 
prevent  or  reduce  the  potential  damage 
of  these  systematic  "underlogging" 
violations.  In  doing  so  the  regulations 
specify  responsible  parties,  tighten  and 
specify  new  reporting  requirements,  and 
make  logkeeping  requirements  more 
explicit.  These  regulations  have  the 
additional  benefit  of  making  the  job 
easier  for  enforcement  personnel  by 
consolidating  and  standardizing 
information  requirements  which  %vill 
reduce  boarding  time  per  vessel  and 
allow  more  boardings  for  any  given 
length  of  time. 

Since  the  last  complete  revision  of 
these  regulations,  the  foreign  fishing 
activity  in  the  FCZ  has  shifted 
significantly  from  directed  fishing  for 
allocations  to  joint  ventures  assisting 
U.S.  fishing  vessels  by  processing  and 
transporting  their  catch.  In  1984,  joint 
ventures  in  the  FCZ  accounted  for  a 
catch  of  665,000  metric  tons,  a  tenfold 
increase  from  1980  and  equivalent  to  48 
percent  of  the  foreign  catch.  Because 
joint  ventures  are  becoming  the 
predominant  foreign  fishing  activity 
w4thin  the  FCZ.  and  have  already 
become  so  in  the  Northwest  Atlantic 
fishery  and  the  Pacific  Coast  groundfish 
fishery,  these  rules  address  joint 
ventures  specifically.  Specific  conditions 
and  restrictions  for  joint  venture  permits 
are  codified  in  the  regulations.  Other 
procedures  which  have  become  industry 
practice  by  mutual  agreement  between 
fishing  vessel  operators  and  NMFS  are 
also  codified  to  provide  clear  and  firm 
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guidance  to  foreign  joint  venture 
fishermen  and  to  provide  for  the 
enforcement  of  these  practices. 

These  rules  also  clarify  Agency 
practice  and  procedures  for  restricting 
certain  fureign  fishing  permits  for  the 
national  defense  or  security  when  such 
interests  could  be  significantly  impaired 
unless  the  permits  were  so  restricted. 
The  rules  conform  with  present  FFV 
operations  as  much  as  possible, 
consistent  with  management 
requirements.  The  required  information 
is  similar  if  not  identical  to  records 
currently  kept  by  FFV's.  TTiis  has 
minimized  recordkeeping  on  the  part  of 
foreign  fishing  vessel  owners  and 
operators  without  compromising  the 
information  requirements  needed  to 
ensure  complete  and  accurate  reporting 
of  catch. 

NMFS  revised  these  regulations  to  be 
more  readable  and  to  be  more  u.seful  to 
foreign  fishermen  and  enforcement 
personnel.  They  are  generally  written  in 
the  active  voice,  and  specify  the  person 
or  level  which  NMFS  expects  to 
complete  the  requirement.  The 
regulations  consolidate  and  expand  the 
appendices  at  the  end  of  Subpart  A  for 
the  convenience  of  the  user. 
Unnecessary  provisions  within  the 
regulations  and  provisions  of  specific 
fisheries  which  are  redundant  due  to 
their  incorporation  as  general 
regulations  and  references  to  the 
subparts  revised  in  these  regulations  are 
deleted  by  a  companion  technical 
amendment. 

The  definition  of  "fishing"  in  §  611.2 
has  been  changed  from  the  proposed 
definition  by  reinserting  the  phrase  used 
in  the  current  regulations,  "fish  over 
which  the  United  States  exercises 
exclusive  fishery  management 
authority."  The  U.S.  asserts  jurisdiction 
over  support  activities  conducted  in  the 
FCZ  only  if  the  supported  harvest 
activity  involves  fish  under  U.S. 
management  authority.  Because 
transfers  of  fish  in  the  FCZ — though  the 
fish  may  have  been  taken  elsewhere — 
have  occasionally  created  enforcement 
problems.  §  611.3(a)(l)(ii)  has  been 
added.  That  paragraph  states  a 
rebuttable  presumption  that  fish  on 
board  a  vessel  conducting  fish  transfer 
operations  in  the  FCZ  are  fish  over 
which  the  U.S.  exercises  exclusive 
fishery  management  authority.  Thus 
vessels  involved  in  transfer  activities  in 
the  FCZ  are  required  to  have  a  permit 
issued  under  S  611.3,  unless  they  can 
prove  the  fish  were  taken  outside  the 
FCZ.  A  definition  of  "fish  over  which  the 
United  States  exercises  exclusive 
fishery  management  authority"  has  also 
been  added  to  S  611.2. 


Changes  from  the  current  50  Cre  Part 
611  are  discussed  below.  NMFS  has 
made  editorial  changes  reflecting 
spelling,  punctuation,  and  nomenclature 
throughout  the  regulations  which  are  not 
identified  specifically. 

Comments 

NMFS  received  comments  fro.m  20 
individuals  and  organizations.  The 
following  summarizes  the  comments 
received  and  NMFS'  response  to  these 
comments. 

Comments  1:  Most  commenters 
requested  that  the  revised  regulations 
not  be  implemented  until  January  1, 
1986.  the  next  fishing  year  for  most 
fisheries  and  the  beginning  of  the  next 
"  permit  year.  One  commenter  requested 
that  the  final  regulations  be  published 
not  later  than  September  1985  (a 
minimum  of  two  months  prior  to  their 
implementation).  The  reasons  for 
requesting  delayed  effectiveness 
included: 

1.  The  time  required  for  fishermen  to 
become  familiar  with  the  revisions; 

2.  The  time  necessary  to  prepare  and 
learn  to  use  the  new  types  of  logbooks; 

3.  The  time  required  to  obtain  new 
pilot  ladders  where  FFV's  are  not 
already  equipped  with  one  meeting  the 
standards; 

4.  The  time  required  to  obtain  and 
install  required  communications 
equipment  and  modify  equipment  for 
new  radio  frequencies;  and 

5.  An  allowance  for  incorporating  any 
changes  to  the  regulations  necessitated 
by  revisions  to  the  Magnuson  Act.  due 
for  re-authorization  this  year. 

Response:  The  comments  are  adopted 
in  part.  The  majority  of  these  regulations 
are  effective  60  days  after  publication  to 
allow  sufficient  time  for  translation  and 
transmittal  to  the  foreign  fishing  fleets. 
The  provisions  which  require  revised 
recordkeeping,  specific  equipment,  or 
equipment  modifications  are  effective 
January  1. 1986.  The  action  was  not 
delayed  to  await  the  re-authorization  of 
the  Magnuson  Act  because  of  the  desire 
to  make  the  regulations,  especially  the 
ones  affecting  ob.scrvers  and  reports, 
effective  as  soon  as  possible  for  snfety 
and  enforcement  reasons,  and  because 
the  changes  in  the  Magnuson  Act  during 
re-authorization  are  not  expected  to 
substantially  change  the  methods  of 
regulating  foreign  fishing.  Publishing  the 
regulations  now  also  allows  foreign 
fishermen  adequate  time  to  prepare 
logbooks  and  install  equipment  before 
they  are  required  in  the  next  permit 
year. 

Comment  2:  It  is  not  altogether  clear 
what  latitude  the  Regions  have  in 
deviating  from  Subpart  A.  We  hope  that, 
as  in  the  past,  we  may  refine 


requirements  to  meet  the  needs  of  our 
particular  fisheries. 

Response:  The  regulations  of  Subpart 
A  are  meant  to  be  Lhe  minimum 
requirements  for  FFV's  fishing  within 
the  FCZ.  Subparts  C  through  G  are 
meant  to  be  used  by  the  NMFS  Regions 
and  the  Regional  Fishery  Management 
Councils  to  implement  Preliminary 
Management  Plans  and  Fishery 
Management  Plans  and  modify  Subpart 
A  to  reflect  the  needs  of  each  particular 
fishery.  These  modifications  may  change 
or  be  more  or  less  restrictive  than 
Subpart  A  as  necessary  to  manage  the 
fishery. 

Comment  3:  Are  vessels  which  have 
been  exempted  from  certain  reporting 
requirements  under  Subpart  D, 
S  611.61(e)(2)  required  to  submit  the  new 
reports? 

Response:  Vessels  which  report  under 
the  requirements  of  Subpart  D 
§  611.61(e)(2)  will  continue  to  report 
under  the  same  exemptions.  Technical 
amendments  implementing  the  changes 
to  Subpart  A  in  the  other  subparts  are 
limited  to  revising  the  references, 
deleting  redundant  requirements  now 
included  in  Subpart  A,  aad  moving 
fishery-specific  provisions  to  the 
appropriate  subpart. 

Section  611.2 

Comment  4:  The  definition  of  the  term 
"Exclusive  Economic  Zone"  (EEZ) 
should  be  deleted  since  the  term  EEZ  is 
not  used  in  the  Magnuson  Act  or 
elsewhere  in  the  text  of  the  foreign 
fishing  regulations. 

Response:  The  definition  of  the  term 
EEZ  is  retained  to  allow  for  cross- 
referencing  to  the  Governing 
International  Fishery  Agreements 
(GIFA's).  which  nations  must  have  prior 
to  obtaining  fishing  permits  for  their 
vessels,  and  which  contain  the  general 
cisnditions  governing  fishing  off  the 
United  States. 

Comment  5:  The  term  "joint  ventiu-e" 
is  broadly  and  adequately  defined  in  the 
first  sentence  of  the  definition.  The 
second  sentence,  while  it  does  in  fact 
reflect  present  circumstances,  is 
superfluous  to  the  definition. 

Response:  NMFS  agrees  the  first 
sentence  alone  gives  an  adequate 
definition.  However,  the  second 
sentence  is  retained  as  an  example  of 
the  most  common  type  of  joint  venture. 

Comment  6:  The  definition  of 
"prohibited  species"  in  S  611.2  should 
match  that  of  S  611.11(c). 

Response:  The  defmition  is  revised  to 
include  species  caught  or  received  in 
excess  of  an  allocation  or  authorization 
as  prohibited  species. 
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Comment  7:  The  definition  of 
"processing"  should  be  revised  to 
clearly  allow  a  vessel  to  process  fish  for 
itself. 

Response:  The  definition  is  revised. 

Comment  8:  The  deHnition  of 
"recreational  fishing"  was  the  subject  of 
two  comments.  The  first  suggested  that 
the  term  "FFV"  be  changed  to  "foreign 
vessel."  The  second  suggested  that  the 
definition,  as  stated,  might  mean  that 
the  activities  of  scientific  research 
vessels  would  fall  under  the  definition 
of  recreational  fishing. 

Response:  The  proposal  to  substitute 
the  term  "foreign  vessel"  for  "FFV"  is 
accepted.  Scientific  research  is  not 
Tishing  according  to  the  deHnition  of 
fishing  in  these  regulations:  moreover, 
scientific  research  is  now  specifically 
excluded  from  the  definition. 

Comment  9:  Several  commenters 
expressed  concern  that  harassment  of 
observers  was  difficult  to  define  or 
determine,  particularly  because  of 
differences  in  cultures.  One  commenter 
recommended  a  definition  for  sexual 
harassment  to  clarify  what  constitutes 
that  form  of  harassment. 

Response:  The  definition  is 
substantially  adopted.  The  key  word  in 
the  definition  is  "unwelcome",  which  is 
simply  communicated  and  clear  to  all 
cultures. 

Section  611.3 

Comment  10:  Several  comments  on 
§  611.3(b)  expressed  concern  that 
owners  and  operators  would  be  held 
responsible  for  unauthorized  criminal 
acts  committed  by  their  employees. 
Commenters  suggested  several 
remedies,  from  removal  of  the  paragraph 
to  limiting  owners  and  operators  to 
strictly  civil  responsibility. 

Response:  NMFS  does  not  intend  nor 
does  U.S.  law  allow  for  holding 
employers  criminally  responsible  for 
unauthorized  criminal  acts  of  their 
employees.  However,  owners  and 
operators  continue  to  be  civilly 
responsible  for  their  FFV's  while  in  the 
FCZ,  as  required  by  the  Magnuson  Act 
and  the  GIFA  signed  by  their  nation  and 
the  United  States,  which  controls  foreign 
access  to  the  FCZ  for  fishing.  The 
paragraph  is  revised  to  clearly  limit 
owners  and  operators  to  civil 
responsibility  for  actions  of  their  agents 
and  employees.  Owners  and  operators 
remain  responsible  for  their  own 
actions,  which  may  result  in  criminal 
prosecution  under  the  Magnuson  Act. 

Comment  11:  The  definition  of 
"activity  code  4"  is  unclear.  It  should  be 
amended  to  include  the  language  now 
found  in  the  regulations  because  activity 
codes  1  through  3  do  not  specifically 


refer  to  receipt  of  U.S.-harvested  fish 
and  may  cause  uncertainty  in  the  future. 

Response:  The  activity  codes  are 
unchanged;  however,  the  definitions  of 
processing,  scouting,  and  support  now 
contain  specific  references  to  assisting 
U.S.  fishing  vessels. 

Comment  12:  The  language  at  the  end 
of  the  first  sentence  of  §  611.3(c)  that 
reads  "as  modified  by  regulations  of  this 
part,  and  by  the  conditions  and 
restrictions  attached  to  the  permit" 
should  be  deleted.  This  language  is 
unclear,  and  does  not  indicate  what  is 
modified. 

Response:  Paragraphs  (c)  and  (e)(vi) 
have  been  revised  by  adding  references 
to  what  "conditions  and  restrictions" 
and  "additional  restrictions"  might 
contain.  The  language  makes  it  clear 
that  a  permit  may  be  modified. 

Comment  13:  Section  611.3(d)  should 
be  eliminated.  Frequently  there  is  a  need 
to  substitute  different  vessels  at  the  last 
minute,  and  the  requirement  of  filing  a 
new  application  for  the  substituted 
vessel  would  be  burdensome. 

Response:  Requiring  substitute  vessels 
to  go  through  the  normal  application 
process  is  not  new;  only  the  requirement 
to  pay  the  application  fee  is  new.  The 
change  reflects  the  fact  that  it  costs  as 
much  to  process  a  substitute  application 
as  an  original  application.  The  Regional 
Fishery  Management  Councils  generally 
require  only  notification  of  substitute 
vessel  applications  rather  than  a 
complete  review.  Paragraphs  (d)(1)  and 
(d)(4)  have  been  revised  to  more  clearly 
reflect  this  process.  NMFS  expects  this 
process  to  take  less  than  a  week  for 
routine  substitutions. 

Comment  14:  A  new  paragraph  should 
be  added  under  §  611.3(e)(1)  which 
would  require  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator)  to  determine 
that  the  FFV  applying  for  a  permit  has 
no  history  of  violating  provisions  of 
fishery  management  plans. 

Response:  The  comment  is  not 
adopted.  While  violation  history  may  be 
considered  in  the  permit  approval 
process,  decisions  concerning  individual 
permit  approvals/disapprovals  have 
customarily  been  made  under  the 
provisions  of  15  CFR  Part  904  as  a  form 
of  sanction  (see  §  611.3(i)).  These 
decisions  are  generally  made  in 
response  to  the  violations,  rather  than 
later  during  the  permit  approval  process. 

Comment  15:  Paragraph  (e)(l)(ii)  of 
§  611.3  should  be  revised  to  reflect  the 
scope  of  the  Secretary's  authority  in 
imposing  financial  assurances.  . 

Response:  The  paragraph  is  revised  to 
clarify  that  S  611.22  governs  the 
determination  and  imposition  of  all  fees, 
surcharges  and  financial  assurances. 


Comment  16:  If  the  blank  forms 
referred  to  in  S  611.3(e)(2)  are  not 
available,  may  the  previous  year's  forms 
be  modified  as  an  interim  measure? 
Additional  restrictions  to  permit^hould 
also  be  distributed  in  time  to  be  able  to 
transmit  them  to  the  FFV's  by  the 
opening  of  the  fishing  season. 

Response:  Paragraph  (e)(2)  is  modified 
to  authorize  the  Assistant  Administrator 
to  allow  for  use  of  old  permit  forms  at 
his  discretion.  NMFS  anticipates 
continued  problems  with  timely 
distribution  of  additional  restrictions 
due  to  the  short  time  period  available  to 
evaluate  applications  and  the  extensive 
reviews  required  by  the  Councils  and 
the  NMFS  regions.  Telex  or  facsimile 
copies  of  the  additional  restrictions  are 
acceptable  as  attachments  to  the  permit 
form. 

Comment  17:  In  §  611.3(e){3)(ii) 
"authorized  fisheries"  should  read 
"permitted  fisheries"  to  reduce 
confusion  with  "authorized  species"  in 
joint  ventures.  A  new  paragraph  (v) 
should  be  added  which  requires  a 
permit  to  contain  such  specific 
permitting  information  as  is  required  by 
the  regulations  of  a  fishery  management 
plan  regulating  the  authorized  fishery  or 
a  fishery  for  prohibited  species  which 
are  taken  as  bycatch  in  the  authorized 
fishery. 

Response:  "Authorized  fisheries"  is 
changed  to  "permitted  fisheries"  in 
§  611.3(e)(3)(ii).  A  new  S  611.3(e)(3)(v)  is 
unnecessary  since  regulations  for  the 
specific  fishery  or  additional  restrictions 
appended  to  the  permit  could  cover  any 
additional  required  information. 

Comment  18:  The  second  sentence  of 
§  611.3(i)  should  be  amended  to  clarify 
that  due  process  is  required  before 
imposing  sanctions  on  permits. 

Response:  Section  611.3(i)  is  revised  to 
clearly  identify  that  15  CFR  Part  904  is 
used  in  permit  suspension  and 
revocation. 

Comment  19:  Several  commenters 
objected  to  the  shortening  of  the 
comment  period  and  deletion  of  the 
hearing  provisions  regarding  permit 
modifications  contained  in  the  old 
§  611.3(i).  They  felt  these  actions  would 
be  a  violation  of  due  process,  and 
impossible  to  meet,  given  translation 
and  transmittal  time  constraints.  One 
commenterfelt  the  provision  could  be 
construed  as  an  erosion  of  the 
procedural  rights  of  permit  holders 
under  15  CFR  904.300.  Subpart  D. 

Response:  The  current  procedures  are 
retained  in  part.  Publication  in  the 
Federal  Register  and  a  30-day  comment 
period  are  retained  for  written 
comments  on  proposed  additional 
restrictions  for  permit  holders,  other 


Federal  Register  /  Vol.  50.  No.  167  /  Wednesday.  August  28,  1985  /  Rules  and  Regulations 


34967 


interested  parties,  and  the  public.  The 
opportunity  for  an  informal  hearing  is 
not  retained,  because  neither  the 
Administrative  Procedure  Act  nor  the 
Magnuson  Act  requires  such  a  hearing 
for  permit  modifications,  and  the 
provision  has  never  been  used. 

Comment  20:  Does  the  15-day 
deadline  on  submitting  changes  to 
application  information  required  by 
§  611.3(k)  begin  on  the  date  of  the 
change,  or  the  day  immediately  after  the 
event  occurred?  Please  clarify  what 
NMFS  deems  to  be  a  change  in 
ownership.  For  example,  if  a  vessel  is 
jointly  owned  by  several  owners,  would 
sale  of  a  minority  owner's  interest  to  the 
remaining  owners  constitute  a  "change 
in  ownership"  within  the  meaning  of 
§  611.3(k)? 

Response:  The  calculation  of  the  15 
calendar-day  requirement  does  begin 
with  the  day  after  the  change,  as 
suggested.  Paragraph  (k)(l)  has  been 
revised  to  reflect  the  change.  In 
determining  ownership,  NMFS  is 
primarily  interested  in  those  individuals 
or  companies  who  are  actually 
controlling  the  FFV.  NMFS  considers  the 
owner  of  an  FFV  to  be  the  person  (or 
company)  owning  more  than  50  percent 
of  the  vessel  or.  in  the  case  of  several 
owners  with  no  person  owning  more 
than  50  percent,  the  person  owning  the 
largest  percentage  of  the  vessel. 
Charterers  and  operating  companies 
controlling  the  vessel  are  considered 
equal  in  liability  to  owners  for  the 
purpose  of  reporting  changes  in  charters 
and  operations  agreements. 

Section  611.4 

Comment  21:  The  proposed  S  611.4 
imposes  serious  communications 
burdens  upon  FFV's  especially  those 
operating  in  the  FCZ  off  Alaska.  It 
would  drastically  increase  the  number 
and  type  of  telegraph  and  radio 
communications  as  compared  with 
present  requirements.  Because  of 
problems  entirely  beyond  the  control  of 
foreign  fishing  vessels,  it  is  not  possible 
to  meet  these  requirements.  Some  of  the 
problems  follow: 

a.  Coast  Guard  communications 
facilities  in  Alaska  are  inadequate  to 
handle  the  increased  radio  traffic  and 
stringent  time  requirements  required  by 
the  proposed  regulations. 

b.  The  radio  operators  of  many  small 
fishing  vessels  have  not  obtained  radio 
licenses  for  such  international 
communications  as  communications 
between  commercial  facilities  in  the 
United  States  and  foreign  Hshing 
vessels. 

c.  Many  small  fishing  vessels  are 
equipped  with  only  limited 
communications  facilities  which  would 


be  inadequate  to  reach  the  Kodiak 
Communications  Facility  from  some 
portions  of  the  operating  areas  if  the 
proposed  regulations  are  implemented 
as  drafted. 

d.  Due  to  environmental  conditions  off 
Alaska,  especially  in  the  summer  and 
during  daylight,  communications  with 
the  Coast  Guard  communications 
facility  in  Kodiak  are  difficult. 

e.  At  certain  times,  the  very  volume  of 
communications  to  the  Kodiak  Coast 
Guard  Communications  Facility  has  ' 
made  it  impossible  to  transmit  on  a 
timely  basis.  While  foreign  fishing 
vessels  are  attempting  to  transmit  these 
messages,  they  cannot  conduct  other 
radio  communications  of  importance  to 
their  fishing  operations,  such  as 
receiving  weather  forecasts,  home  office 
facsimile  communications,  or  essential 
operating  communications  with  other 
foreign  vessels. 

f  Emergency  communications 
involving  ship  safety,  such  as  sudden 
shifts  of  weather  and  sea  conditions, 
rightfully  have  priority  over  routine 
operational  communications.  During 
these  times,  radio  frequency  500  KHZ 
becomes  unavailable  to  other  foreign 
fishing  vessels  for  many  hours  at  a  time. 

g.  Most  fishing  vessels  have  only  a 
single  radio  operator  onboard.  This 
further  reduces  their  ability  to  transmit 
required  messages  at  all  times.  If  the 
new  regulations  are  implemented,  the 
workload  for  compliance  will  increase 
so  substantially  that  it  will  be  virtually 
impossible  for  these  radio  operators  to 
conduct  other  necessary  radio 
communications  beyond  those 
specifically  required  by  §  611.4. 

h.  The  number  and  quantity  of 
messages  required  by  the  existing 
regulations  have  increased  year  by  year. 
Current  reporting  requirements  include 
action  reports,  weekly  observer  reports, 
reports  on  observer  embarkation  and 
debarkation,  and  other  reports.  Since 
1983.  a  weekly  report  on  PSC  catch  has 
been  added  to  the  weekly  observer 
report.  The  implementation  of  100 
percent  observer  coverage  has  also 
substantially  increased  the  radio 
transmission  requirements. 

i.  As  the  number  and  quantity  of 
messages  have  increased  year  by  year, 
the  number  of  misreceived  and 
mistransmitted  radio  messages  by  U.S. 
communication  facilities  have  also 
increased,  requiring  foreign  vessels  to 
retransmit  messages. 

Response:  The  final  regulations 
represent  the  minimum  reporting 
requirements  which  NMFS  considers 
necessary  to  manage  the  foreign 
fisheries  in  an  environment  where  some 
foreign  fishermen  have  consistently 
used  the  previous  reporting 


requirements  to  avoid  boardings  and 
audits  of  their  records  disclosing 
amounts  of  fish  they  have  on  board. 
NMFS  has  also  tried  to  minimize  the 
impact  of  these  regulations  on  fishing 
operations  by  relaxing  some  restrictions 
included  in  the  proposed  rules. 
Regarding  the  problems  with 
communications  off  Alaska,  the 
facilities  at  Coast  Guard 
Communications  Station  Kodiak  are 
adequate  for  the  use  for  which  they 
were  intended,  namely,  to  handle 
emergency  communications  with  all 
vessels  and  Coast  Guard  and  NMFS 
routine  communications  with  foreign 
fishing  vessels  regarding  observers  and 
other  enforcement  and  management 
matters.  Communications  Station 
Kodiak  is  not  now  and  has  never  been 
considered  to  be  the  sole  avenue  of 
communications  between  FFV's  and  the 
Coast  Guard  and  NMFS  in  Alaska  in 
competition  with  commercial  facilities 
there  and  elsewhere.  The  Coast  Guard 
and  NMFS  prefer  that  reports  be  made 
via  commercial  facilities  wherever 
possible,  particularly  due  to  the 
environmental  conditions  and  high 
traffic  load.  However,  to  reduce  tfie 
traffic  through  Kodiak,  §  611.4(b)  is 
revised  to  allow  the  alternate  use  of 
other  Coast  Guard  Communications 
facilities  when  necessary. 

There  are  currently  at  least  seven 
commercial  stations  in  the  U.S.  and 
Canada  that  are  capable  of  conducting 
communications  with  foreign  vessels 
and  retransmitting  information  to  NMFS 
and  the  Coast  Guard  using  either  500 
KHZ  or  Telex.  There  are  additional 
facilities  in  the  FFV's  home  countries 
and  elsewhere. 

NMFS  understands  increased  license, 
personnel,  and  radio  equipment 
requirements,  if  necessary,  represent  an 
increase  in  the  cost  of  doing  business  in 
the  U.S.  FCZ.  NMFS  considers  such  cost 
necessary  to  adequately  manage  the 
foreign  fisheries.  NMFS  has  tried  to 
minimize  the  impacts  by  reducing  time 
constraints  in  some  cases  and  allowing 
for  combined  reports  wherever  possible. 
However.  NMFS  considers  FFV's  fishing 
independently  within  the  U.S.  FCZ  to  be 
conducting  an  international  voyage,  and 
capable  of  communicating  with 
commercial  U.S.  communications 
facilities  as  well  as  U.S.  government 
facilities.  The  legislatively  mandated  100 
percent  observer  coverage,  with  the 
attendant  increase  in  message  traffic, 
report  transmittal,  and  port  calls,  makes 
these  requirements  even  more 
necessary. 

Comment  22:  The  reporting 
requirements  of  S  611.4  should  not  apply 
to  the  Northwest  Atlantic  Fishery,  since 
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existing  regulations  in  §  611.50  have 
already  established  extremely  severe 
restrictions  for  that  fishery  which  have 
made  efficient  fishing  operations 
difficult. 

Response:  The  reporting  requirements, 
as  presented  in  this  final  rule,  are 
appropriate  for  the  Northwest  Atlantic 
Fishery.  They  are  tailored  to 
accommodate  joint  ventures,  which 
represent  the  large  majority  of  foreign 
fishing  effort  in  that  fisherj'.  Joint 
ventures  are  not  limited  to  the  "fishing 
windows"  restricting  directed  fishing: 
therefore  new  recordkeeping  and 
reporting  areas  needed  to  be 
established.  The  new  requirements 
reflect  the  additional  restrictions 
currently  attached  to  joint  venture 
permits. 

Comment  23:  Foreign  fishing  vessel 
operators  have  no  control  over  the 
delivery  of  messages,  as  required  by 
§  611.4(b).  once  they  are  transmitted  off 
the  FFV.  The  requirement  to  assure 
delivery  of  BEGIN  and  CEASE  messages 
should  be  dropped.  Reports  should  be 
considered  delivered  when  they  are 
transmitted  to  any  U.S.  communications 
facility. 

Response:  The  Coast  Guard  and 
NMFS  have  determined  time  of  delivery 
to  be  when  the  message  is  receipted  for 
by  a  Coast  Guard  communications 
facility  or  when  delivered  to  the 
appropriate  Coast  Guard  or  N'MFS  office 
via  Telex.  Since  Coast  Guard  and  N'MFS 
offices  have  24-hour  automatic  Telex 
receivers,  the  time  of  transmittal  of  the 
Telex  is  essentially  the  time  of  delivery 
Commercial  radio  facilities,  which 
forward  messages  via  Telex  or  other 
means,  advertise  and  may  guarantee 
time  of  delivery  of  messages  once 
delivered  to  their  facility.  The  FFV 
operator  has  the  responsibility  to 
transmit  reports,  by  whatever  means,  so 
that  they  are  delivered  on  time.  NMFS 
realizes  that  a  report  may  be  misplaced 
and  not  forwarded  by  a  servicing 
communications  facility  in  a  timely 
manner,  or  that  it  might  be  garbled  in 
retransmission.  In  these  rare 
circumstances  NMFS  will  consider  the 
situation  as  mitigating  circumstances  in 
determining  any  appropriate  legal 
action. 

Comment  24:  The  requirement  to  use 
Telex  or  radiotelegraphy  is  burdensome 
and  may  require  vessels  to  install 
radiotelegraphy  equipment  and  add  a 
radio  operator  to  the  crew. 

Response:  FFV  operators  are  not 
required  to  transmit  reports  via  Telex  or 
radiotelegraphy  unless  their  vessel  is 
equipped  to  do  so.  However,  voice 
reports  to  the  Coast  Guard  or  NMFS 
must  be  in  English  (see  §  611.4(b)).  Voice 
reports  are  not  encouraged  because  of 


their  susceptibility  to  garbles  in 
transmission.  Reports  may  be 
transmitted  to  the  designated 
representative  by  voice  for  retransmittal 
via  Telex. 

Comment  25:  It  is  unclear  in  §  611.4  (b) 
and  (g)  who  are  the  actual  recipients  of 
the  reports.  You  should  develop  a  table 
to  show  where  each  report  should  go. 

Response:  The  second  and  third 
sentences  of  §  611.4(b)  and  Table  2  to 
Appendix  A  have  been  revised  and  a 
new  Table  added  to  Appendix  A  to 
clarify  the  addresses  of  reports. 

Comment  26:  The  use  of  Telex  as 
prescribed  in  §  611.4(b)  is  neither 
appropriate  nor  practical  in  many  cases. 
The  Telex  message  must  be  sent  from 
the  FFV  to  a  radio  communication 
station  in  the  home  country,  and  from 
there  to  the  individual  company  which 
operates  that  vessel.  There  may  be 
additional  need  for  inquiry  between  the 
FFV  and  the  company  before  the 
messages  can  then  be  transmitted  to  the 
United  States.  It  will  take  at  least  two 
days  to  accomplish  the  transmission, 
more  when  weekends  are  involved,  and 
even  more  if  the  particular  companies 
are  located  far  from  large  cities. 

Response:  The  above  method, 
although  cumbersome,  is  certainly 
adequate  for  the  transmittal  of  weekly 
reports,  which  are  due  four  or  more  days 
after  the  end  of  the  week.  It  seems  that 
FFV  operators  who  are  authorized  by 
their  company  to  transmit  information 
directly  to  the  Coast  Guard  could  also 
be  authorized  to  transmit  to  a  radio 
communication  station  in  the  home 
country  for  retransmittal  to  the  Coast 
Guard  and  NMFS  via  Telex.  If  the  FFV 
operator  wanted  to  send  the  information 
in  code,  such  as  the  results  of  a  transfer, 
it  could  be  encoded  on  the  FFV, 
transmitted  to  a  shore  station  for 
forwarding  to  the  company 
representative  or  the  nation's  designated 
representative,  who  could  then  decode  it 
and  retransmit  it  to  the  Coast  Guard  and 
NMFS  via  Telex.  Because  transmittal 
and  receipt  of  Telex  messages  are 
essentially  instantaneous,  such  a  system 
avoids  a  possible  ten-hour  delay  in 
transmittal  of  the  message  through 
Coast  Guard  Communications  Station 
Kodiak,  as  mentioned  in  the  comments. 

Comment  27:  Activity  reports  required 
under  §  611.4(c)  should  include  a 
confirmation  code  at  the  end  to  ensure 
accurate  transmission  of  the  message. 

Response:  The  comment  is  accepted 
and  incorporated  as  part  of  the 
instructions  on  completing  vessel 
activity  reports  in  Appendix  B  to 
Subpart  A.  While  it  will  increase  the 
length  of  messages,  it  will  reduce  the 
time  required  for  transmission, 
especially  for  radiotelegraph  messages, 


by  reducing  the  number  of  errors 
requiring  the  retransmittal  of  a  message. 

Comment  28:  Several  commenters 
requested  the  deletion  of  the  48-hour 
advance  delivery  requirement  for  BEGIN 
and  CEASE  reports  under  $  611.4(c)  and 
a  return  to  the  24-hour  advance  deliverj* 
requirement  for  a  variety  of  reasons 
related  to  FFV  operations  and 
equipment. 

Response:  The  circumstances 
generating  the  proposal  for  a  48-hour 
advance  report  no  longer  exist;  BEGI.N 
and  CEASE  reports  are  stiU  required 
within  24  hours  of  transmittal.  The 
advent  of  full  observer  coverage  has 
stopped  a  practice  by  some  FFV's  of 
avoiding  boardings  by  shifting  out  of  an 
area  whenever  an  enforcement  unit 
appeared  in  the  area.  Observer  coverage 
has  reduced  their  opportunity  to 
underlog  their  catch,  and  routine  reports 
by  observers  have  more  accurately 
established  the  positions  for  subsequent 
boardings  prior  to  those  FFV's 
departures  from  the  FCZ. 

Comment  29:  An  arrival  message  ten 
days  in  advance  of  an  FFV's  entry  into 
the  FCZ,  included  in  previous  drafts  of 
the  proposed  regulations,  would  help  to 
ensure  that  an  observer  would  be 
available,  and  would  avoid  unnecessary 
expense  in  travel  money  if  the  ship  was 
either  delayed  or  canceled.  The  required 
effort  plans  would  not  alleviate  the  need 
for  this  type  of  message. 

Response:  The  effort  plan  required  by 
§  611.8(b)  requires  notification  of  any 
variation  over  five  days.  This,  plus 
informal  notification  of  arrivals  by 
designated  representatives,  should 
provide  sufficient  advance  notice  of  FFV 
arrivals  to  place  observers  on  them 
expeditiously.  If  it  does  not,  NMFS  will 
reconsider  the  requirement  for  an  arrival 
message  specifying  only  the  day  and 
place  of  entry  of  the  FFC  into  the  FCZ. 

Comment  30:  Section  611.4  should 
indicate  what  vessel  reports  are 
required  for  fishing  vessels  entering  the 
FCZ  from  the  high  seas  to  participate  in 
joint  ventures  in  internal  waters  or  for 
fishing  vessels  engaging  in  fishing 
immediately  after  joint  venture  activities 
in  the  FCZ  or  internal  waters.  The  . 
section  does  not  clearly  state  when  the 
message  must  be  sent. 

Response:  The  DEPART  report 
described  at  §  611.4(c)(2]  has  been 
revised  to  include  joint  ventures  in 
internal  waters  as  a  reason  for  a 
temporary  departure  from  the  FCZ  and 
to  clarify  when  it  must  be  sent.  An  FFV 
which  begins  a  joint  venture  in  internal 
waters  without  first  fishing  in  the  FCZ 
would  not  be  required  to  send  any 
reports.  An  FFV  subsequently  beginning 
fishing  in  the  FCZ  must  submit  a  BEGIN 
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report  as  though  the  FFV  were  first 
entering  the  FCZ. 

Comment  31:  Change  §  611.4(c)(4)  to 
allow  an  FFV  to  shift  fishing  areas  even 
though  a  consolidated  SHIFT  report  for 
fishing  along  a  boundary  area  has 
already  been  submitted  for  that  day. 

Response:  The  comment  is 
incorporated  in  §  611.4(c)(4).  The  intent 
of  the  revision  is  to  allow  some 
flexibility  in  reporting  for  FFV's  fishing 
along  fishing  area  boundaries,  not  to 
limit  their  ability  to  shift  fishing  areas. 
Comment  32:  If  the  JV  OPS  messages 
of  §  611.4(c)(5)  are  not  received,  is 
directed  foreign  fishing  assumed,  even 
though  the  FFV  is  not  permitted  for 
directed  fishing? 

Response:  NMFS  considers  an  FFV 
which  has  not  submitted  a  START  JV 
OPS  report  to  be  engaged  in,  processing 
for,  or  supporting  directed  foreign 
fishing,  as  allowed  by  its  permit.  An 
FFV  which  will  be  used  exclusively  in  a 
joint  venture  must  still  submit  JV  OPS 
messages  prior  to  and  after  conducting 
those  operations,  as  well  as  the  other 
reports.  This  information  is  critical  to 
the  management  of  the  fisheries  in 
determining  daily  catch  rates  for 
particular  species,  especially  those 
incidental  catch  species  with  very  low 
quotas. 

Comment  33:  Both  CHANGE  reports 
required  under  9  611.4(c)(10)  and 
CANCEL  reports  required  under 
§  611.4(c)(ll)  require  transmission  and 
delivery  prior  to  the  date  and  time  of  the 
event  in  the  original  message.  This 
requirement  is  impractical  and  should 
be  eliminated.  Even  if  the 
communications  channels  were 
adequate  to  handle  this  traffic,  often 
changes  in  plans  must  be  made  at  the 
very  last  minute,  and  there  is  no 
reasonable  opportunity  to  notify  U.S. 
authorities  in  advance.  The  CHANGE 
report  should  be  made  applicable  to  all 
reports  within  §  611.4. 

Response:  CHANGE  reports  have 
been  revised  to  allow  for  submission  of 
reports  under  the  same  time  constraints 
as  the  original  report.  CANCEL  reports 
have  been  revised  to  require  only 
transmittal  of  the  report  prior  to  the  date 
and  time  of  the  reported  event.  Changes 
to  reports  after  the  event  may  be 
considered  a  violation,  to  prevent  FFV 
operators  from  submitting  revised 
reports  just  prior  to  boardings  in  an 
attempt  to  justify  illegally  caught  fish  on 
board.  If  legitimate  errors  in  reports  are 
discovered,  FFV  operators  should  still 
submit  CHANGE  reports  to  preclude 
more  serious  violations.  NMFS  will 
consider  mitigating  circumstances,  such 
as  errors  in  transmission  or  addition,  in 
the  submission  of  late  reports.  Section 


611.4(f)  has  been  revised  to  provide  a 
method  of  correcting  weekly  reports. 

Comment  34:  The  time  limit  for 
transmitting  the  OFFLOADED  report 
under  S  611.4(c)(7)  should  be  increased 
from  12  hours  to  24  hours  after  the 
transfer  or  to  12  hours  after  the  end  of 
the  day  (GMT),  since  communication 
congestion  with  the  Coast  Guard  in 
Kodiak  and  static  problems  frequently 
prevent  more  timely  reporting.  The 
OFFLOADED  report  should  be 
simplified  to  transmit  only  the  following 
six  product  lines  of  fish  products 
transferred:  (1)  Canned  product.  (2)  fish 
meal,  (3)  fish  oil,  (4)  frozen  surimi,  (5) 
frozen  otoshimi,  and  (6)  products  other 
than  items  (1)  to  (5)  above;  because  the 
specific  fish  products  produced  by  a 
vessel  are  proprietary  information  and 
the  burden  of  transmitting  large  amounts 
of  telegraphic  information  would  be 
eased.  The  RECEIVED  report  is 
redundant  and  should  be  deleted  to 
reduce  message  traffic. 

Response:  The  comments,  if 
implemented,  would  defeat  the  purpose 
of  the  required  reports,  which  is  to  put 
both  the  offloading  and  receiving 
vessels  on  record  in  a  timely  manner  as 
to  what  was  transferred.  Under 
previously  existing  regulations.  FFV's 
could  offioad  the  round  weight 
equivalent  of  more  product  than  was 
claimed  in  the  vessel's  records.  The 
support  vessel  would  accept  the  product 
and  either  underlog  it  or  log  its  actual 
weight,  but  in  either  case  go  elsewhere 
or  depart  the  FCZ  before  enforcement 
units  could  verify  the  catches.  Twelve 
hours  is  sufficient  time  for  an  FFV's 
crew  to  determine  the  product 
transferred  and  send  in  a  message,  since 
good  seamanship  as  well  as  good 
business  practices  dictate  that  the  FFV 
operator  know  what  is  in  his  vessel's 
holds.  If  the  information  is  considered 
proprietary,  the  FFV  operator  has  the 
opportunity  to  use  methods  other  than 
radiotelegraph  through  Kodiak.  The  six 
product  lines  suggested  in  the  comment 
are  inadequate,  particularly  because 
they  do  not  break  down  the  various 
types  of  dressed  and  filleted  fish,  which 
have  widely  varying  product  recovery 
rates,  making  comparisons  of  actual 
weight  and  products  on  board  with  the 
appropriate  messages  impossible.  The 
RECEIVED  report  performs  the  function 
of  verification  of  the  OFFLOADED 
message  and  prevents  the  excuse  that 
one  or  the  other  vessel  erroneously 
recorded  the  transfer. 

Comment  35:  Section  611.4(c)(6) 
should  be  amended  to  allow  for  greater 
leeway  in  reporting  the  position  of  a 
transfer  and  to  allow  the  report  to  be 
transmitted  after  the  transfer  takes 
place,  due  to  problems  in  accurately 


determining  where  the  transfer  will  take 
place,  based  on  drift  of  the  vessels,  sea 
conditions,  and  the  harvestability  of 
particular  species. 

Response:  TRANSFER  reports  require 
only  that  the  report  be  transmitted  prior 
to  beginning  the  operation.  There  is  no 
specified  time  frame  as  to  how  far  in 
advance  the  FFV  operator  must  make 
the  report.  FFV  operators  control  fishing 
operations  and  may  advance  or  retard 
transfer  operations  and  the  attendant 
messages  at  their  discretion.  FFV  drift 
may  be  stopped  by  anchoring  in  shallow 
water  and  can  sometimes  be  slowed  by 
use  of  engines.  High  seas  will  prohibit 
transfers.  To  avoid  the  complications  of 
weather  and  sea  conditions,  the 
paragraph  is  revised  to  define  a  transfer 
operation  as  beginning  when  the  first 
product  is  moved  from  one  FFV  to 
another.  This  will  allow  the  vessels  to 
meet  and  make  all  preparations  for  a 
transfer  prior  to  sending  a  report  NMFS 
requires  the  support  vessel  to  submit  the 
TRANSFER  report  because  it  routinely 
has  more  powerful  and  extensive 
communications  facilities. 

Comment  36:  The  time  and  position 
requirements  for  submitting  CHANGE 
reports  and  the  criteria  for  determining  a 
violation  of  activity  reports  are  too 
stringent  and  impractical  from  an 
operational  standpoint 

Response:  NMpis  considers  it 
incumbent  on  foreign  fishermen  to 
accurately  report  their  activities.  The 
criteria  specified  in  §  611.4(c)(10)  and 
§  611.4(d)  are  currently  used  in 
determining  whether  a  particular  FFV 
activity  report  was  submitted  in 
violation  of  S  611.4.  The  current 
regulations  allow  no  leeway  in  either 
time  or  position  of  activity  reports.  All 
independently  operating  foreign  fishing 
vessels  use  either  satellite  navigation  or 
LORAN  C  electronic  navigation  system, 
or  both,  with  position  accuracies  to 
within  one-half  nautical  mile  or  one- 
quarter  nautical  mile  respectively.  FFVi 
may  easily  navigate  to  a  position  within 
a  circle  10  nautical  miles  in  diameter. 
Experienced  navigators  can  generally 
estimate  the  speed  of  advance  of  their 
vessel  in  steady  sailing  and  time  of 
arrival  at  a  specific  point  to  within  one 
hour  several  days  in  advance.  Because 
the  advance  notice  required  by  the 
BEGIN  and  CEASE  messages  now 
remains  at  24  hours,  FFV  operators  can 
easily  arrive  at  a  specific  position  within 
four  hours  before  or  after  an  estimated 
time  of  arrival.  Because  navigators  are 
inherently  cautious  and  tend  to 
underestimate  their  vessel's  speed  of 
advance  to  allow  for  weather,  etc..  the 
most  common  occurrence  will  be  an 
early  arrival  at  a  position  given  in  a 
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BEGIN  report.  This  situation  could 
normiilly  be  remedied  by  slo%ving  the 
speed  of  advance  to  arrive  within  the 
time  constraints  or  loitering  in  the  area 
for  a  few  hours.  Accurate  estimates  of 
time  should  not  be  a  problem  for  other 
reports  due  to  the  short  distances 
involved.  NMFS  will  consider 
circumstances  beyond  the  control  of  the 
FFV  operator,  such  as  unexpected 
storms  or  major  mechanical 
brcukdowns.  in  determining  the 
seriousness  of  a  violation. 

Comment  37:  The  requirement  of 
reporting  the  disposition  of  U.S.- 
har\ested  fish  received  in  a  joint 
venture  operation  should  be  deleted 
from  the  RECREP  report  required  by 
§  6n.4{T)(3).  This  deletion  would 
simplify  the  weekly  report  and  relieve 
the  work  of  radio  operators. 

Response:  The  requirement  has  been 
modified.  The  amount  of  catch 
discarded  by  FFVs  in  joint  ventures  in 
the  Pacific  Coast  groundfish  fishery  is 
necessary  for  management  of  that 
fishery  and  will  be  retained  in  Subpart 
E.  The  disposition  of  any  fish  return  to 
U.S.  fishermen  is  needed  to  ensure  thai 
fish  are  not  counted  against  a  foreign 
nation's  allocation  or  authorized  joint 
venture  amount. 

Comment  36:  Are  fish  caught  by  U.S. 
harvesting  vessels  in  a  joint  venture  but 
discarded  prior  to  receipt  by  the  FT-'V 
considered  a  part  of  the  joint  venture 
processing  (JVP)  amount  authorized  to 
the  joint  venture? 

Response:  N'MFS  considers  those 
discards  as  part  of  domestic  annual 
harvest  (DAH)  but  not  part  of  JVP  or 
any  amount  authorized  a  joint  venture. 
Only  domestic  regulations  could 
regulate  the  discards  by  U.S.  vessels. 

Comment  39:  FFV  operators 
submitting  weekly  receipt  reports  for 
FFV's  in  joint  ventures  off  Alaska  are 
required  by  their  permit  restrictions  to 
submit  them  by  Wednesday  following 
the  end  of  the  reporting  weeks,  as 
opposed  to  Friday  for  other  vessels  off 
Alaska.  This  is  difficult  due  to 
transmission  difficulties. 

Response:  NMFS  considers  weekly 
catch  and  receipt  reports  critical  in 
managing  the  fisheries  off  Alaska, 
particularly  with  regard  to  keeping  track 
of  the  incidental  and  prohibited  species 
received  in  joint  ventures,  due  to  the 
very  small  amounts  allowed.  The 
Wednesday  deadline  must  remain  and 
IS  added  to  §  611.4(g). 

Comment  40:  A  table  listing  the  type 
of  report  (vessel  activity  report,  weekly 
catch  report,  etc.)  and  final  destination 
(XMFS  Regional  Director.  NMFS  Center 
Director,  or  Coast  Guard  commander) 
would  be  helpful. 


Response:  Apprtidix  A  has  been 
amended  by  revising  Table  2  and  adding 
an  additional  Table  4  to  indicate 
disposition  of  reports  and  other 
submissions  to  the  U.S.  government. 

Section  611.5 

Comment  41:  As  written,  this  section 
would  allow  vessels  not  actually  fishing 
to  display  improper  navigation  lights. 
We  recommend  deleting  "engaged  in 
fishing"  from  the  first  sentence. 

Response:  This  proposal  is  adopted, 
requiring  FFV's  to  display  proper 
navigation  lights  while  operating  within 
the  jurisdiction  of  these  regulations. 

Comment  42:  Several  commenters 
suggested  changes  to  9  611.5(c)  to  clarify 
the  requirements.  One  requested  that 
"vessel  identification"  be  defined. 
Another  suggested  that  a  provision 
might  be  needed  to  indicate  that  lights 
on  deployed  gear  be  lit  and  functioning 
to  comply  with  the  regulations.  The  term 
"net  codends"  was  recommended  to  be 
changed  ttf  "trawl  codends"  to  conform 
with  accepted  terminology.  Net  (or 
thrawl)  codends  were  recommended  to 
be  described  positively  as  continuously 
attached  gear  to  remove  any  doubts  as 
to  their  status. 

Response:  The  comments  are 
generally  accepted.  "Vessel 
indentification"  is  referenced  to  its 
description  in  S  611.3(a).  "Net  codends' 
are  now  termed  "trawl  codends"  and 
considered  to  be  continuously  attached 
gear  and  exempt  from  marking 
requirements.  Lights  on  deployed  gear 
which  are  unlit  or  not  functioning 
properly  (such  as  being  underwater)  will 
not  be  visible  for  two  miles  and  are 
therefore  in  violation,  making  further 
elaboration  in  the  regulations 
unnecessary. 

Comment  43:  Section  §  611.5(c)  (1)  and 
(2)  should  be  modified  to  delete  the 
requirements  of  identifying  gear  with  a 
pole  and  flag  and  a  radar  refiector,  to 
allow  instead  marking  of  longline  gear 
with  a  large,  clearly  painted  buoy,  a 
light,  and  a  radio  buoy. 

Response:  l!\\e  comment  is  adopted. 
.Vlore  restrictive  gear  identification 
requirements  may  be  required  for 
specific  fisheries  in  Subparts  C  through 
G  of  this  part. 

Comment  44:  Section  611.5(c)(3) 
should  be  reworded  to  state  that 
abandoned  or  seized  private  property 
must  be  disposed  of  in  accordance  with 
applicable  Federal  Regulations,  to 
prevent  any  inference  that  private 
property  would  be  disposed  of  without 
due  process. 

Response:  The  comment  is  adopted. 


Section  611.6 

Comment  45:  The  inclusion  of  the 
phrase  "or  any  person  aboard  any  FFV 
subject  (0  this  part"  in  S  611.6(a)(1) 
should  be  modified.  As  written,  it  would 
require  even  the  least  experienced 
seaman  aboard  a  vessel  to  comply  with 
instructions  and  signals  to  stop  the 
vessel  and  to  maneuver  it  to  a  specified 
location.  This  could  be  dangerous.  The 
regulation  should  be  reworded  to  make 
it  clear  that  only  those  persons  aboard 
the  vessel  who  are  qualified  and 
authorized  to  maneuver  it  are  required 
to  do  so. 

Response:  The  regulation  remains  as 
proposed.  The  commenter  assumes  that 
enforcement  personnel  will  give 
inappropriate  instructions  to  junior 
members  of  an  FFV's  crew.  NMFS  and 
Coast  Guard  policy  for  all 
communications  with  an  FFV  and  in 
boardings  is  to  deal  directly  with  the 
FFV's  master  and  fishing  manager 
whenever  possible.  It  is  also  NMFS  and 
Coast  Guard  policy  and  the  practice  of 
FFV's  to  have  one  of  the  ship's  officers 
or  other  responsible  person  accompany 
the  boarding  party  for  all  inspections.  In 
the  worst  case,  when  enforcement 
personnel  instruct  a  person  to  do 
something  which  that  person  is 
unqualified  or  unauthorized  by  the  FFV 
operator  to  do,  the  person  may 
"immediately  comply  with  instructions" 
by  explaining  the  situation  and  relaying 
the  instructions  to  the  appropriate 
person.  The  regulation  now  requires  that 
persons  other  than  the  FFV  operator 
facilitate  the  boarding,  rather  than  act 
uncooperatively.  as  has  been  the  case  in 
some  instances. 

Comment  46:  We  recommend  deleting 
"assigned  an  IRCS"  from  §  611.6(b)(1) 
since  many  smaller  catcher  vessels  are 
not  assigned  an  IRCS,  and  thus  would 
not  be  required  to  fulfill  the  requirement 
for  a  radio. 

Response:  The  regulations  have  been 
revised  to  reflect  the  comment. 

Comment  47:  The  radiotelephone 
requirements  in  §  611.6(b)(2)  should  be 
deleted,  because  certain  foreign  fishing 
vessels  may  not  be  able  to  comply  with 
the  requirement  for  radiotelephone 
frequencies  due  to  national  regulations. 

Response:  The  regulations  remain  as 
proposed.  The  specific  frequencies 
required  are  international  ship-to-shore 
frequencies,  calling,  or  distress 
frequencies  required  of  vessels  with 
those  installations.  Working  frequencies 
in  Appendix  A  are  ship-to-shore 
international-use  frequencies.  Because 
routine  communications  should  no<  be 
conducted  on  calling  or  distress 
frequencies,  it  is  mandatory  that  all 
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FFV's  have  working  frequencies 
available  consistent  with  their 
equipment  requirements.  If  listed 
frequencies  are  not  available  due  to 
national  regulations,  the  FFV  operator 
must  identify  acceptable  alternate 
frequencies. 

Comment  48:  Catcher  vessels 
operating  in  the  \icinity  of  motherehips 
(processing  vessels)  in  mothcrship 
fishing  operations  should  be  exempted 
from  the  requirements  of  §  611.6(b)(1) 
that  they  be  equipped  with  certain 
radiotelephone  equipment  and  that  they 
monitor  channel  16.  The  motherships 
monitor  these  channels  on  behalf  of  the 
related  catcher  vessels  and  transmit  all 
required  messages  to  the  catcher 
vessels.  Therefore  there  is  no  need  for 
this  requirement  to  apply  to  these 
catcher  vessels. 

Response:  A  new  paragraph  (b)(4)  has 
been  added  to  §  611.6  to  exempt 
auxiliary  vessels  such  as  kawasaki 
boats  and  other  small  tenders  from 
radio  requirements.  Larger  catcher  boats 
must  have  a  VHF-FM  radio  and 
continuously  monitor  channel  16.  but  are 
exempt  from  the  long-range  radio 
required  by  §  611.6(b)(3).  The  VHF-FM 
radio  is  required  primarily  for 
communications  between  the  FF'V  and 
enforcement  vessels  during  boarding 
operations  and  for  on-scene 
communications  with  an  enforcement 
aircraft.  Because  the  larger  catcher 
vessels  operate  out  of  sight  of  the 
mothership  and  sometimes  out  of  VHF- 
FM  range,  a  VHF-FM  installation  must 
be  on  each  catcher  vessel.  Because 
communications  are  anticipated  to  be 
very  short  range  (five  to  ten  nautical 
miles),  the  VHF-FM  radio  does  not  have 
to  be  elaborate. 

Comment  49:  The  radiotelegraphy 
requirements  in  §  611.6(b)  are  not 
feasible  since  many  vessels  no  longer 
use  this  equipment.  The  requirements 
should  be  deleted  or  modified  to  allow 
appropriate  officials  to  waive  certain 
requirements  or  allow  substitution  of 
other  communications  systems. 

Response:  The  comment  is  adopted  in 
part,  to  allow  for  variations  in 
communications  needs  among  the 
fisheries.  A  new  §  611.6(b)(5)  allows  the 
Regional  Director,  in  consultation  with 
the  appropriate  Coast  Guard 
commander,  to  exempt  certain  FFV's 
from  the  radio  requirements.  The 
regulations  contained  within  Subparts  C 
through  G  of  this  part  may  also  modify 
these  requirements. 

Comment  50:  Paragraph  (c)(2)  of 
§  611.6  does  not  enforce  all  of  the 
communications  procedures  required  by 
paragraph  (c)(1)  of  the  section. 
Paragraph  (c)(2)  should  be  revised  to 


include  all  the  communications 
procedures. 

Response:  The  comment  is  not 
adopted.  Paragraph  (c)(1)  is  permissive, 
in  that  it  includes  a  listing  of  possible 
communication  methods  which  may  be 
infinite  when  "other  appropriate  means" 
are  considered.  Paragraph  (c)(2) 
specifies  those  methods  which  an  FFV 
operator  must  know  and  be  ready  to 
respond  to.  An  enforcement  unit  using 
methods  in  addition  to  those  required 
simply  reinforces  the  instructions  for  the 
FFV  to  stop  or  maneuver  and  provides 
additional  evidence  if  the  FFV  does  not 
respond. 

Comment  51:  The  regulation 
referenced  in  §  611.6(c)(2)  is 
inappropi  iate  because  it  would  make 
failure  to  understand  a  command  or 
instantaneously  comply  with  a 
command  to  stop  a  criminal  offense. 
There  is  a  large  difference  between 
refusing  a  boarding  (criminal  offense) 
and  failure  to  faciHtate  a  boarding  (civil 
violation). 

Response:  The  reference  is  deleted 
Depending  on  the  circumstances 
involved,  not  responding  to  instructions 
to  stop  for  a  boarding  may  be 
determined  to  be  either  a  criminal  or  a 
civil  violation. 

Comment  52:  Section  611.6(d)(2) 
should  be  modified  to  add  the  following 
language  before  the  semicolon:  "unless 
immediate  stopping  of  a  vessel  would 
impair  the  safety  of  that  vessel."  Often  it 
would  be  very  dangerous  to  stop 
immediately  if,  for  example,  the  vessel 
were  then  engaged  in  actual  trawling 
operations. 

Response:  The  comment  is  adopted 
and  similar  language  is  added  to  the 
paragraph. 

Comment  53:  The  requirements  for 
providing  a  safe  boarding  ladder  should 
be  modified  so  that  national  standards 
which  are  essentially  equivalent  to 
SOLAS  standards  can  be  used  to  certify 
a  boarding  ladder.  We  request  explicit 
acknowledgement  that  Japan  Industrial 
Standard  ()IS)  ladders  would  be  an 
adequate  substitute  for  those  that  meet 
SOLAS  standards. 

Response:  Section  611.6(dj{3)  is 
amended  to  allow  a  substantially 
equivalent  national  standard  to  be 
substituted  for  SOLAS  boarding  ladder 
standards.  The  Assistant  Administrator 
and  the  Coast  Guard  have  determined 
that  the  construction  requirements  of 
Japan  Industrial  Standard  (JIS)  pilot 
ladders  are  substantially  equivalent  to 
the  SOLAS  pilot  ladder  requirements, 
and  that  properly  constructed, 
maintained,  and  deployed  JIS  pilot 
ladders  will  be  considered  safe  pilot 
ladders  for  purposes  of  the  requirements 
of  the  foreign  fishing  regulations. 


Comment  54:  Synthetic  fiber  side 
ropes  should  be  allowed  to  be 
substituted  for  manila  side  ropes  in  pilot 
ladders.  These  sjTithetic  materials  are 
less  likely  to  deteriorate  in  the 
constantly  damp  conditions  aboard 
small  FFV's. 

Response:  The  comment  is  adopted 
and  S  611.6(d)(3)(iv)  is  amended  to  allow 
the  use  of  equivalent,  sj-nthetic  fiber 
side  ropes. 

Comment  55:  Section  611.6(e)(1)  was 
the  subject  of  two  opposed  comments. 

(a)  Section  611.6(e)(1)  should  be 
revised  to  use  "prepared  or  stored"  as 
clearer  than  "kept"  and  to  include 
personal  quarters  and  areas  within 
personal  quarters  as  specific  areas  to 
which  authorized  officers  are  allowed 
access. 

(b)  The  requirements  of  §  611.6(e) 
appear  to  exceed  the  permissible  limits 
of  administrative  searches  under  the 
Fourth  Amendment  of  the  United  States 
Constitution.  The  regulation  should  be 
revmtten  to  set  out  explicit  restraints 
upon  these  warrantless  searches. 

Response:  NMFS  adopts  comment  (a) 
and  rejects  comment  (b).  NMFS 
considers  the  provisions  of  the 
Magnuson  Act  to  be  sufficiently  broad 
to  allow  for  the  type  of  administrative 
search  described  in  the  regulation.  The 
construction  and  usage  of  fishing  vessels 
is  such  that  living  quarters,  especially 
officers'  staterooms,  are  often  used  as 
offices  or  for  storage  of  records. 
Personal  quarters  so  used  are  within  the 
permissible  scope  of  administrative 
searches  of  fishing  vessels. 

Comment  56:  Those  records  which 
FFV  operators  must  provide  to 
authorized  officers  should  be  specified 
in  greater  detail. 

Response:  The  comment  is  adopted 
and  additional  examples  of  records  are 
added  to  §  611.6(e)(2).  The  change  may 
avert  problems  in  the  future. 

Comment  57:  The  requirements  of 
§  611.6(f)  may  result  in  unsafe 
conditions  by  placing  strict 
requirements  on  the  storage  of 
equipment  and  materials  vtithin  the 
ship's  holds.  The  regulation  should  be 
modified  to  allow  non-fish  products  to 
be  stored  wherever  necessary  to 
maintain  the  stability  of  the  vessel. 

Response:  The  regulation  is  amended 
to  allow  for  stowage  of  non-fish 
products  under  fish  or  fish  products  for 
safety  reasons. 

Section  617.7 

Comment  58:  The  prohibitions  of 
§  611.7  reference  violations  of  various 
combinations  of  the  Magnuson  Act.  this 
part,  any  other  regulation  or  permit 
issued  under  the  Magnuson  Act.  etc. 
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These  references  should  be  as 
consistent  as  possible. 

Response:  The  prohibitions  have  been 
revised  to  reflect  that  they  are 
applicable  to  violations  of  the  Magnuson 
Act.  the  applicable  GIF  A,  50  CFR  Part 
611  (this  part),  or  any  permit  issued 
under  this  part.  Reference  to  "other 
regulations  under  the  Magnuson  Act"  is 
deleted  because  there  are  no  other 
Magnuson  Act  regulations  directly 
affecting  foreign  fishing. 

Comment  59:  Section  611.7(a)(6)  needs 
clarification.  We  assume  that  it  was 
intended  to  apply  to  investigations  and 
searches  conducted  on  board  vessels.  If 
not,  this  provision  could  be  interpreted 
to  deem  it  a  violation  if  a  defendant  in 
an  enforcement  action  were  to  raise 
legitimate  objections  to  what  they 
believe  to  be  illegal,  unconstitutional  or 
improper  investigative  demands  made 
by  the  government  side  in  the  course  of 
contesting  an  enforcement  proceeding. 

Response:  The  wording  of  the 
paragraph  is  revised  to  reflect  that  it  is  a 
violation  to  interfere  with  any 
Magnuson  Act  investigation,  wherever 
conducted.  If  the  subject  of  the 
boarding,  investigation,  or  search  feels  it 
was  conducted  illegally,  the  subject  may 
seek  judicial  relief,  but  may  not  interfere 
with  an  ongoing  boarding  or  other 
enforcement  action. 

Comment  60:  Section  611.7(a)(12) 
should  be  modified  to  recognize  that 
harmless  or  innocent  errors  in 
completing  permit  applications  and 
permit  forms  will  be  made,  and  should 
be  tolerated. 

Response:  NMFS  recognizes  that 
inadvertent  errors  will  be  made,  and 
will  consider  the  seriousness  of  the 
error,  any  steps  taken  by  the  nation  or 
the  owner  to  correct  the  problem,  and 
any  other  mitigating  circumstances  prior 
to  initiating  any  penalty  actions. 
Nevertheless,  the  FFV  owner  and 
operator  remain  liable  for  their  actions 
or  inactions. 

Comment  61:  Sections  611.7(a)  (15) 
through  (17)  are  overly  broad  and 
constitute  an  overreaction  to  a  number 
of  isolated  incidents  over  the  years.  We 
are  concerned  that  the  authority  of  the 
observers  has  been  and  will  be 
extensively  expanded,  while  many  of 
the  observers  are  improperly  trained 
and  frequently  their  behavior  is  far  from 
ideal  and  even  clearly  inappropriate. 
Before  attempting  to  charge  foreign 
vessels  with  violations  of  the  specific 
prohibitions.  NMFS  should  first  prepare 
and  disclose  appropriate  standards  of 
conduct  for  observers  so  that  observers 
will  neither  abuse  their  authority  nor 
attempt  to  step  beyond  the  bounds  of 
their  authority.  Proper  standards  and 


adequate  training  of  observers  are 
absolutely  essential. 

Response:  The  regulations  remain 
unchanged.  These  paragraphs  are  long- 
needed  clarifications  to  the  former 
regulations  prohibiting  crew  members 
horn  interfering  with  the  observers' 
sampling  procedures.  In  the  Alaska  and 
Pacific  Coast  fisheries  alone,  observers 
have  documented  in  extensive  reports 
and  affidavits  112  separate  cases  of 
interference  with  observer  sampling 
methods  in  the  last  two  years.  NMFS 
feels  that  these  are  deliberate  attempts 
to  bias  the  observers'  sampling  data 
which  are  used  to  determine  when  a 
particular  nation  has  reached  its  quota 
of  a  species  or  species  group  in  an  area. 
Over  the  years.  NMFS  has  provided 
information  to  the  national 
representatives  or  the  fishing 
associations  regarding  these  situations 
and  very  little  has  been  accomplished  to 
rectify  the  problem. 

NMFS  agrees  that  adequate  training 
of  observers  is  essential.  NMFS  also 
feels  that  the  current  training  system  is 
adequate  and  getting  better.  Observers 
are  hired  primarily  because  of  their 
biological-  or  fisheries-related 
background.  They  then  go  through  an 
intensive  two-and-a-half-week  course 
before  being  sent  out  to  sea.  The 
approved  standards  of  conduct, 
sampling  techniques,  foreign  customs, 
and  fishing  regulations  for  FFV's  are 
clearly  presented  in  the  observer 
training  manual  and  in  training. 
Although  NMFS  has  given  foreign 
representatives  every  opportunity  to 
report  on  the  actions  of  fishery 
observers,  we  have  received  very  few 
reports  of  inappropriate  behavior. 

Comment  62:  In  §  611.7(a)(15).  the 
phrase  "contrary  to  the  observer's 
instructions"  should  be  deleted  or 
revised  to  make  it  clear  that  the 
assumption  is  that  the  observer  will 
sample  the  catch  unless  the  observer 
has  notified  the  master  or  other  person 
in  charge  of  the  operation  that  he  or  she 
will  not  sample  the  catch. 

Response:  The  comment  is  adopted. 
Section  611.8(c)(8)  has  also  been  revised 
to  reflect  this. 

Comment  63:  The  prohibition  in 
§  611.7(a)(17)  regarding  sexual 
harassment  should  be  deleted  because 
the  application  of  this  regulation  may  be 
influenced  by  the  subjectivity  of  the 
observer.  This  is  particularly  true  for 
violations  by  foreign  personnel,  because 
the  regulation  does  not  adequately 
recognize  cultural  differences. 

Response:  As  stated  in  the  proposed 
regulations,  the  totality  of  the 
circumstances,  including  the  nature  of 
the  conduct  and  the  context  in  which  it 
occurred,  will  be  considered.  The 


determination  of  the  legality  of  a 
particular  action  will  be  made  on  a  case- 
by-case  basis.  In  such  cases,  as  in  all 
violations,  the  defense  will  have  ample 
opportunity  to  present  its  view  of  the 
circumstances.  Differing  customs  will  be 
taken  into  consideration.  The  types  of 
offenses  that  NMFS  anticipates 
prosecuting  are  those  serious  actions 
which  are  offensive  in  all  of  the  cultures 
involved.  These  regulations  are 
patterned  after  existing  regulations 
which  have  withstood  Utigation.  An 
authorized  officer  or  observer  should  be 
treated  with  respect  as  a  representative 
of  the  U.S.  government. 

Comment  64:  The  requirements  of 
S  611.7(a)(20)  are  unclear.  There  is  a 
danger  that  this  provision  could  be 
invoked  against  a  foreign  fishing  vessel 
owner  or  operator  when  there  is  a 
legitimate  dispute  concerning  the  right 
of  the  Government  to  require  that  a 
particular  record  or  report  be  submitted 
to  it. 

Reponse:  If  an  FFV  owner  or  operator 
considers  the  requirement  to  have  or 
submit  particular  records  to  be  illegal, 
he  may  seek  judicial  relief  (see  the 
response  to  comments  on  S  611.7(a)(6)). 
Comment  65:  A  prohibition  should  be 
added  to  ensure  that  foreign  vessels 
engaged  in  recreational  fishing  comply 
with  FMP  regulations  and  the  laws  of 
the  states  in  which  they  fish. 

Response:  The  amendment  to  the 
Magnuson  Act  allowing  foreign 
recreational  fishing  inside  State  waters 
conditions  that  fishing  on  compliance 
with  State  laws  and  regulations. 
Noncompliance  would  bring  the  vessel 
within  the  prohibitions  of  section 
307(2)(A);  and  additional  prohibifion 
here  is  unnecessary. 

Comment  66:  Section  611.7(a)(27) 
should  be  deleted,  as  it  is  a  catch-all 
which  is  subject  to  potential  abuse  by 
an  overzealous  enforcement  officer. 
When  read  literally  with  other 
prohibitions,  this  paragraph  is  unclear, 
such  as  the  "attempt  to"  .  .  .  "fail  to 
provide  assistance  to  an  observer". 

Response:  The  paragraph  is  retained. 
This  prohibifion  is  necessary  to  prevent 
persons  caught  committing  a  violation 
from  claiming  that  no  violation  existed 
because  it  was  never  consumated. 
Because  violations  of  this  paragraph 
must  document  intent  as  opposed  to 
fact,  NMFS  will  initiate  actions  only 
when  the  situation  is  well  documented. 
Mitigating  circumstances  will  also  be 
considered. 

Section  611.8 

Comment  67:  Several  comments 
addressed  observer  policy  and  training. 
While  these  subjects  are  generally 
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outside  the  scope  of  this  action,  the 
specific  questions  raised  will  be 
discussed  here.  The  comments  have 
been  forwarded  to  appropriate  NMFS 
headquarters  personnel  and  to  the 
Regional  and  Center  Directors  involved. 

One  commentef  requested  a  statement 
from  NMFS  that  the  policy  of  the  U.S. 
Government  is  that  observers  perform 
their  duties  in  an  expeditious  way  and 
in  such  a  manner  as  not  to  hinder  the 
operations  of  the  foreign  vessel  or  cause 
spoilage  of  its  catch.  Another 
commenter  requested  that  observers  be 
required  to  report  suspected  violations 
to  a  responsible  officer  of  the  FFV. 

Response:  Observers  are  instructed  to 
minimize  their  intrusion  in  the  FFV's 
operations.  However,  varj'ing  sampling 
techniques  and  other  requirements  may 
be  more  or  less  intrusive  on  fishing 
operations.  Depending  on  the 
assignment,  the  observer  may  have  little 
latitude  in  the  procedures  he  or  she  must 
follow. 

Observers  are  instructed  to  discuss 
any  suspected  or  obvious  violations 
observed  with  the  master  of  the  FFV. 
They  are  also  required  to  report  this 
information  upon  their  return  to  port,  if 
not  sooner,  depending  on  the  gravity  of 
the  violation.  Because  the  observer  is 
not  an  authorized  officer,  all  discussions 
are  cautionary  and  the  FFV  operator 
may  not  understand  that  a  violation 
report  could  result.  Observers  will  assist 
the  FFV  operator  in  interpreting  the 
foreign  fishing  regulations  or  be  able  to 
get  clarification  from  higher  U.S. 
authorities;  but,  because  they  are  not 
authorized  ofiicers,  they  may  not  have  a 
complete  knowledge  of  the  regulations. 

Comment  68:  Several  commenters 
objected  to  the  language  regarding  the 
assignment  ef  "one  or  more"  observers 
to  any  foreign  fishing  vessel. 

Response:  The  language  published  as 
a  final  rule  implementing  the 
supplementary  observer  program  (50  FR 
8134,  February  28, 1985)  is  retained. 

The  wording  in  the  proposed 
regulations  was  intended  for 
clarification  purposes.  NMFS  observer 
programs  have  placed  multiple 
observers  aboard  vessels  in  the  past, 
both  before  and  since  the  Magnuson  Act 
was  implemented.  The  legality  of 
placing  more  than  one  observer  aboard 
FFV's  was  challenged  in  1983  when  two 
observers  were  placed  aboard  joint- 
venture  processing  vessels  fishing  in  the 
Shelikof  Straits  fishery.  The  NOAA 
General  Counsel  determined  that 
■  NMFS  may  require  the  stationing  of 
more  than  one  observer  aboard  a  single 
foreign  fishing  vessel,  if  necessary  and 
appropriate,  to  carry  out  the  purposes  of 
the  Magnuson  Act." 


NMFS  does  not  routinely  place  more 
than  one  observer  aboard  an  FFV  unless 
it  is  a  large  processing  vessel  operating 
with  a  catching  vessel  fleet,  it  is 
operating  in  a  fishery  of  critical  interest 
with  regard  to  catches  (e.g.  the  Shelikof 
Straits  fishery),  it  is  transporting  an 
observer  to  another  FFV.  or  it  is  hosting 
an  observer  trainee.  In  the  latter  two 
cases,  the  cost  of  the  observers  is 
included  in  the  program  overhead  and 
not  charged  to  a  specific  vessel. 

Comment  69:  Several  commenters 
requested  that  §  611.8(b)(2)  include 
provisions  which  would  allow  the 
Regional  or  Center  Director  to  waive 
observer  requirements. 

Response:  The  language  published  as 
a  final  rule  implementing  the 
supplementary  observer  program  is 
retained.  Section  611.8(a)  includes  a 
reference  to  section  201{i)(2)  of  the 
Magnuson  Act.  which  specifies  those 
conditions  under  which  the  Regional 
Director  may  waive  the  obser\'er 
requirement.  The  last  sentence  of 
§  611.8(b)(2)  includes  a  statement  that 
the  Regional  or  Center  Director  may 
waive  the  obser\'er  requirement.  Section 
201(i)(2)  of  the  Magnuson  Act  allows 
waiver  of  the  observer  requireihent  if: 

(1)  In  a  situation  where  a  fieet  of 
harvesting  vessels  transfers  its  catch  to 
a  processing  vessel  with  an  obser\er 
aboard,  management  objectives  will  be 
achieved  by  observers  placed  on  only 
part  of  the  harvesting  fleet; 

(2)  It  is  impractical  to  assign  an 
observer  to  the  FFV  because  of  brevity 
of  the  FFV's  operating  period; 

(3)  The  FFV's  facilities  of  quartering 
an  observer  are  inadequate  or  unsafe:  or 

(4)  An  observer  is  not  available  for 
reasons  beyond  the  control  of  the 
Secretary  (Regional  or  Center  Director). 
Regional  and  Center  Directors  will 
waive  the  observer  requirements  only 
under  the  most  extenuating 
circumstances. 

Comment  70:  Several  commenters 
requested  clarification  of  the  "upon 
demand"  and  "free  access"  provisions 
of  paragraphs  (c)(3)  through  {c)(5) 
concerning  communication,  navigation, 
and  other  FFV  facilities  and  spaces  to 
indicate  that  observer  authority  is 
limited  to  the  duly  authorized  and 
appropriate  duties  of  the  observers  and 
to  require  instructions  given  by  qualified 
officers  or  other  personnel  of  the  FFV 
prior  to  use  of  equipment.  Their 
concerns  were  to  ensure  that  observers 
use  their  authority  for  official  duties 
only,  and  to  protect  the  safety  of  the 
observer  and  sensitive  electronic 
equipment  and  machinery  on  the  FFV. 

Response:  NMFS  recognizes  the 
concerns  of  foreign  fishermen  that 
observers  may  overstep  their  authority 


or  damage  equipment.  FFV  owners  and 
operators  are  encouraged  to  report  any 
such  instances  to  the  appropriate 
Regional  or  Center  Director.  However. 
N'MFS  has  received  very  few  reports  of 
such  incidents  in  the  past  and  considers 
obser\er  training  adequate  to  preclude 
them  from  happening  except  in  very 
isolated  cases.  In  particular.  obser\-ers 
are  instructed  not  to  use  an  FFVs 
equipment  until  instructed  in  its  use.  The 
regulations  remain  as  proposed  due  to 
the  large  number  of  past  instances  were 
observers  have  been  denied  the  use  of. 
or  access  to.  equipment  and  vessel 
spaces  necessary  to  the  accomplishment 
of  the  observer's  duties.  FFV  operators 
and  crews  who  have  fully  cooperated 
with  obser\ers  in  the  past  will  be 
unaffected  by  these  regulations,  because 
instructions  to  observers  will  not  be 
liberalized.  Observers  are  a  valuable 
asset  to  an  FFV  operator  in  the  case  of 
an  emergency.  The  observer  can 
communicate  quickly  and  clearly  over 
the  radiotelephone,  helping  to  provide 
an  early  resolution  to  any  problem. 

Comment  71:  Two  comments 
requested  that  the  proposed 
requirements  of  S  611.8(d)(1)  be  relaxed 
to  allow  observer  transfers  at  night. 

Response:  TTie  comments  are 
accepted  in  part.  While  NMFS  agrees 
that  transfers  of  observers  via  small 
boat  or  raft  have  been  carried  out 
without  incident  at  night  in  the  past,  the 
practice  is  too  hazardous  to  continue 
Nighttime  transfers  are  especially 
hazardous  of  Alaska,  where  weather  is 
severe.  While  N'MFS  considers  that  all 
transfers  at  night  should  be  avoided 
because  a  person  failing  overboard 
would  be  difficult  to  find  and  rescue. 
transfers  between  vessels  nested 
together  via  gangway,  rope  ladder,  or 
basket  are  allowed. 

Section  611.9 

Comment  72:  One  commenter 
requested  that  N'MFS  authorize  the  use 
of  alternative  formats  for  the  daily 
fishing  log.  daily  consolidated  log  and 
daily  joint  venture  log  (Appendices  1. 1 
and  K).  The  commenter  requested  that 
NMFS  specifically  allow  formats  for 
each  logbook  that  may  vary  depending 
on  the  type  of  fishery,  such  as  longlining. 
independent  trawling,  mothership 
operations,  and  individual  company 
operations,  provided  that  all  of  the 
requirements  of  each  log  are  met.  The 
commenter  also  recommended  several 
editorial  changes  to  make  the  required 
logs  easier  to  use  by  foreign  fishermen. 

Response:  The  comments  are 
substantially  adopted.  A  new  paragraph 
is  added  to  §  611.9  and  the  rest  of  the 
section  is  amended  to  allow  the 
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.ippropriate  Regional  Director  to  accept 
.iltemative  log  formats  for  each  fishery 
from  each  nation. 

Comment  73:  Several  commenters  felt 
that  the  requirements  of  §  611.9(a)  to 
maintain  the  last  three  year's  logs 
onboard  was  burdensome,  particularly 
due  to  lack  of  space  on  the  FFV. 
Response:  The  requirement  to 
maintain  the  logs  from  the  three 
previous  years  is  retained.  However, 
this  regulation  will  be  effective  only  for 
those  records  produced  or  maintained 
after  December  31. 1985.  Therefore,  it 
will  not  be  until  1989  that  records  for  the 
last  three  years  (i.e.,  three  previous 
years  plus  the  current  year)  will  be 
required  to  be  aboard  FFV's.  The 
records  should  take  up  approximately 
one  desk  drawer  of  storage  space  at  that 
point. 

Comment  74:  Several  commenters 
were  concerned  that,  as  drafted, 
§  611.9(a)(4]  requires  the  owner-operator 
to  supply  any  information  NMFS  may 
request,  limited  only  to  information 
related  to  fulfillment  of  the  purpose  of 
the  Magnuson  Act.  This  is  very  broad 
authority  and  they  felt  it  shoud  be 
limited  to  reasonable  information 
related  to  the  enforcement,  conservation 
and  management  of  the  resources.  As 
drafted,  they  felt  it  could  be  subject  to 
abuse,  particularly  for  obtaining 
proprietary  commercial  information 
which  could  work  to  the  detriment  of 
foreign  fishermen  with  respect  to 
competition  in  their  own  country  and 
internationally. 

Response:  The  regulation  has  been 
revised  to  limit  the  Assistant 
Administrator  to  information  requested 
for  purposes  of  fishery  conservation, 
management,  and  enforcement. 
Comment  75:  The  transfer  log 
requirements  of  §  611.9(c)  should  be 
revised  to  include  transfers  outside  the 
FCZ  to  allow  for  reconciliation  with  the 
product  on  board.  It  should  include  "any 
fish  or  fishery  product  including 
quantities  transferred  or  offloaded 
outside  the  FCZ." 
Response:  The  comment  is  adopted. 
Comment  76:  Section  611.9(d)(2) 
should  be  modified  to  allow  those  FFV's 
equipped  with  processing  facilities,  but 
which  do  not  utilize  these  facilities  and 
deliver  their  catch  to  processing  vessels, 
to  be  exempt  from  logkeeping 
requirements  other  than  SECTIO.'SI 
ONE— EFFORT  of  the  daily  fishing  log. 
Response:  Appropriate  changes  have 
been  made  to  effect  the  proposed 
change. 

Comment  77:  Section  611.9(e)(l)(i) 
should  be  modified  so  that  that  section 
must  be  completed  "beginning  with  the 
first  day  the  vessel  started  fishing 
operations  in  the  FCZ"  rather  than 


"beginning  with  the  first  day  the  vessel 
entered  the  FCZ." 

Response:  The  regulations  have  been 
modified  to  reflect  the  comment. 

Comment  78:  Section  611.9(e)(l)(vii) 
should  be  modified  to  require  the 
operator's  signature  rather  than  the 
master's  signature.  Both  fleet 
commanders  and  fishing  managers  are 
actually  in  charge  of  foreign  fishing 
vessels  and  are  responsible  for  the 
fishing  operations.  The  master  may  not 
be  the  appropriate  person  in  many 
cases. 

Response:  Section  611.9(e)(l)(vii)  is 
modified  to  allow  either  the  master  or 
the  operator  to  sign  the  log,  provided  the 
title  is  given  following  the  signature. 

Comment  79:  Please  clarify  the  terms 
"when  the  trawl  or  set  was  completed", 
"the  time  the  gear  was  set",  "the 
position  of  the  set",  "the  course  of  the 
set",  and  "the  duration  of  the  set",  as 
required  by  the  daily  fishing  log  at 
§  611.9(e)(2). 

Response:  To  reduce  redundancy  and 
aid  in  the  utility  of  the  regulations,  the 
exact  descriptions  are  in  paragraph  B  of 
Appendix  I  to  Subpart  A.  The  terms 
have  been  revised  to  be  more  specific. 
Comment  80:  FFV's  should  log  their 
trawls  consecutively  from  the  first  set  of 
the  calendar  year. 

Response:  "This  comment  is  adopted 
for  both  the  daily  fishing  log  and  the 
daily  joint  venture  log,  and  appropriate 
changes  have  been  made. 

Comment  81:  Log  requirements 
§§611.9  (e)(3)(iv),  (g)(3)(iv)  and  (i)(3)(iv) 
for  catches  of  marine  mammals  should 
be  adjusted  to  list  the  condition  of  the 
animals  as  they  are  released  as  well  as 
when  they  are  caught. 

Response:  The  regulations  are 
amended  to  record  the  condition  of  the 
marine  mammal  when  released.  The 
condition  codes  used  also  indicate  the 
animal's  status  when  caught. 

Comment  82:  The  regulations  should 
require  incidental  species  catch  to  be 
logged  in  the  catch  section  of  the  logs  to 
the  nearest  0.01  mt,  since  in  certain 
fisheries  there  is  a  very  limited 
allowable  catch  of  incidental  species. 
Response:  The  imposition  of  these 
more  restrictive  log  requirements  is 
more  appropriately  included  within  the 
regulations  for  the  various  fisheries  in 
Subparts  C  through  G. 

Comment  83:  Weekly  Telex  reports 
require  information  by  fishing  area 
which  is  not  easily  derived  from  the 
logs.  It  would  assist  foreign  fishermen  in 
complying  with  the  regulations,  as  well 
as  enhancing  enforcement,  if  space  were 
made  available  in  the  logs  for  this 
information. 

Response:  This  comment  correctly 
points  out  the  need  for  an  additional 


section  in  the  logs  for  daily  catch  by 
area.  The  regulations  have  been 
amended  and  a  section  has  been  added 
to  Appendices  I,  J,  and  K  to  reflect  this. 

Comment  84:  Section  611.9(e)(5){ii) 
should  stipulate  how  often  the  product 
recovery  rate  is  to  be  computed. 

Response:  The  regulation  requires  a 
daily  product  recovery  rate  (PRR). 
Appendices  are  revised  to  reflect  this. 
While  PRR's  are  not  necessarily 
required  to  be  computed  daily,  the  daily 
PRR  logged  will  be  verified  by  observers 
and  boarding  parties  and  used  in 
verifying  the  product  aboard  the  FFV. 

Comment  85:  Section  611.9(g)(3) 
should  be  amended  to  delete  the 
requirement  of  recording  the  daily 
disposition  of  prohibited  species  from 
each  catcher  vessel,  as  all  prohibited 
species  are  always  discarded  as  early  as 
possible.  Alternatively,  that  section 
could  be  clarified  to  require  that  the 
daily  disposition  be  included  in  column 
"D",  the  cumulative  disposition  column. 
Response:  The  section  is  amended  to 
correspond  closely  to  the  same  portion 
of  the  daily  fishing  log. 

Comment  86:  In  a  mothership  trawl 
operation  or  in  joint  venture  operations 
it  should  be  permissible  to  maintain 
fishing  logs  by  entering  the  fishing  area 
and  date  where  and  when  a  codend  was 
received  by  the  mothership,  instead  of 
the  fishing  area  and  date  the  fish  was 
caught  by  the  catcher  vessels. 

Response:  Mothership  operators  are 
required  to  log  the  date  and  location 
when  and  where  the  fish  were  caught  by 
the  catcher  vessel.  Otherwise  it  is 
impossible  to  correlate  catch  and  effort 
data.  Operators  of  FFV's  engaged  in 
joint  ventures  with  U.S.  harvesting 
vessels,  on  the  other  hand,  are  required 
to  log  only  the  date  and  location  of  the 
transfer  of  the  codend,  because  these 
regulations  do  not  control  domestic 
fishing  vessels. 

Comment  87:  Several  commenters 
were  concerned  that  the  catch  data  by 
trawl  and  codend  receipt  in  the  daily 
fishing  log  and  joint  venture  logs, 
respectively,  would  be  only  an  estimate 
and  incompatible  with  observer  data 
and  production  data.  One  commenter 
felt  that  catch  estimates  by  species 
within  four  hours  would  lead  to 
estimated  catches  by  trawl  or  receipts 
by  codend  at  variance  from  the  actual 
amounts  and  species  composition  based 
on  calculations  once  the  fish  are  in  the 
fish  bins.  There  was  also  a  lot  of 
confusion  as  to  what  portion  of  the  logs 
should  be  filled  out  within  what  time 
frame. 

Response:  To  alleviate  the  problem  of 
estimating  catches,  a  new  column  is 
added  to  the  daily  fishing  log  and  daily 
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joint  venture  log,  requiring  an  estimate 
of  the  total  weight  of  the  catch  or 
codend  receipt  within  two  hours  of  the 
haul  or  receipt.  This  will  provide 
sufficient  time  for  the  FFV  operator  to 
make  an  on-deck  estimate.  The  final 
breakdown  of  each  trawl,  set,  or  receipt 
by  species  composition  is  now  required 
12  hours  after  the  haul  or  receipt  time,  to 
allow  for  an  accurate  determination  of 
the  contents  of  each  trawl  set  or  codend. 

Comment  88:  Section  611.9(j)(2)  should 
be  amended  by  deleting  the  reference  to 
"reasonable  allowances  for  water 
added"  in  entries  for  product  weights, 
and  deleting  the  sentence  limiting  ice 
glazing  allowances  to  5  percent  of  the 
unit  weight.  Product  recovery  rates  are 
normally  determined  before  the  fish 
product  is  glazed.  Further,  the  glaze  on 
processed  products  frequently  exceeds 
five  percent,  depending  on  the  kinds  of 
products. 

Response:  The  regulation  remains 
unchanged.  Boarding  parties  cannot  take 
inventories  and  weight  representative 
samples  of  product  on  board  to 
determine  the  accuracy  of  an  FFV's  logs 
if  that  FFV's  product  weights  and  round 
weights  are  based  on  samples  of  product 
taken  prior  to  glazing.  The  PRR  will  be 
different  due  to  the  glazing.  PRR  tests 
run  by  NMFS  have  found  no  fisheries 
product  with  more  than  five  percent 
water,  and  NMFS  does  not  understand 
why  an  FFV  operator  would  have  any 
excess  water  weight,  since  it  would 
reduce  the  amount  of  salable  product 
able  to  be  stored  aboard. 

Section  611.10 

Comment  89:  Section  611.10(a) 
specifies  that  catching  operations  may 
be  conducted  "as  specified  by  the 
regulations  of  the  fishery  in  which  the 
FFV  is  engaged  and  as  modified  by  the 
FFV's  permit."  This  language  appears  to 
permit  a  disguised  amendment  of  FMP 
implementing  regulations  through  the 
permit  process.  There  is  no  legal  basis 
for  such  a  subversion  of  the  regular 
amendment  process.  This  section  should 
clarify  that  the  above  language  is 
intended  merely  to  permit  minor 
modifications  to  relieve  technical  or 
operational  problems. 

Response:  No  change  to  the  regulation 
is  necessary.  The  permit  restrictions  the 
Assistant  Administrator  may  make  for 
conservation  and  management  of  the 
fishery,  as  described  at  {  611.3(1),  often 
contain  restrictions  affecting  catching, 
joint  venture  operations,  and  the  other 
elements  of  fishing.  Where  necessary, 
these  restrictions  may  include 
modifications  other  than  for  technical  or 
operational  problems. 

Comment  90:  Section  611.10  is  unclear 
concerning  a  number  of  points.  First,  it 


is  unclear  whether  joint  venture  vessels 
may  conduct  scouting,  processing,  or 
support  activities.  Second,  a  literal 
interpretation  of  the  regulations  suggests 
that  fish  processing  in  connection  with  a 
joint  venture  would  require  that  the 
nation  have  a  directed  allocation  and  be 
engaged  in  catching  operations.  Finally, 
what  role  may  support  vessels  from 
third  countries  play  in  transporting  fish 
or  supplies? 

Response:  Section  611.10  has  been 
revised  to  eliminate  the  confusion 
surrounding  the  cases  cited  above. 
FFV's  permitted  in  a  joint  venture  may 
scout  for,  process  for,  and  support  U.S. 
harvesting  vessels.  No  allocations  to  the 
nation  are  necessary.  A  properly 
permitted  FFV  from  a  third  country  may 
support  the  FFV  (including  transporting 
U.S.-harvested  fish),  but  may  not 
directly  support  U.S.  harvesting  vessels. 

Section  611.11 

Comment  91:  One  commenter  objected 
to  the  prohibited  species  regulations, 
because  they  do  not  prohibit  or 
command  foreign  fleets  to  avoid  all  take 
of  prohibited  species,  as  a  violation  of 
the  Magnuson  Act. 

Response:  The  proposed  and  final 
regulations  concerning  foreign  catches 
of  prohibited  species  are  essentially 
unchanged  from  those  published  in  1977 
to  implement  the  Magnuson  Act.  The 
only  time  an  FFV  may  retain  prohibited 
species  even  temporarily  (except  to 
allow  sampling  by  an  observer)  is  when 
a  specific  fishery  permits  an  FFV 
engaged  in  a  joint  venture  to  return  U.S.- 
harvested  prohibited  species  back  to  the 
U.S.  vessel.  Specific  measures  within 
Subparts  C  through  G  minimize  the 
catch  of  prohibited  species  by  FFV's,  as 
well  as  subsequent  mortality  due  to 
handling. 

Comment  92:  Section  611.11  should  list 
the  prohibited  species  which  must  be 
logged. 

Response:  Prohibited  species  are 
specified  by  fishery  in  Subparts  C 
through  G. 

Comment  93:  A  second  sentence 
should  be  inserted  in  §  611.11(b) 
requiring  the  release  of  prohibited 
species  in  longline  fisheries  by  cutting 
the  line  at  the  hook  without  removing 
the  prohibited  species  from  the  water. 

Response:  The  procedures  are 
specified  in  Subparts  D  and  F  for  the 
billfish  and  sharks  fisheries.  Because 
those  regulations  are  unchanged  by  this 
action,  no  change  to  §  611.11  is 
necessary. 

Comment  94:  We  recommend 
removing  the  words  "immediately  with 
a  minimum  of  injury"  from  §  611.11(b) 
since  almost  all  fish  which  are  returned 


to  the  sea  are  killed  by  the  pressures 
induced  by  the  trawl  nets. 

Response:  NMFS  retains  the  phrase 
"immediately  with  a  minimum  of  injury" 
with  respect  to  discards  of  prohibited 
species.  Because  the  intent  of  the 
regulation  is  to  reduce  prohibited 
species  catch  to  an  absolute  minimum, 
NMFS  is  prepared  to  accept  some  loss  in 
efficiency  by  FFV's  due  to  the  time 
required  to  sort  and  discard  prohibited 
species  expeditiously.  This  provides  a 
strong  incentive  to  those  vessels  not  to 
fish  in  areas  of  high  concentration  of 
prohibited  species.  While  most  finfish 
are  dead  or  dying  when  discarded,  some 
species  such  as  crabs  have  a  good 
chance  of  survial  if  returned 
immediately.  NMFS  will  continue  to 
consider  mitigating  circumstances  due  to 
the  type  of  operations  being  conducted 
by  the  FFV. in  evaluating  any  reports  of 
violation  of  this  regulation. 

Section  611.12 

Comment  95:  Section  S  611.12(c) 
should  be  revised  to  limit  dumping  of 
fishing  gear  and  other  articles  to  that 
material  which  interferes  with  fishing  by 
the  vessel  (debris  in  the  trawling 
grounds)  as  opposed  to  that  which 
interferes  with  vessels  (a  na\igation 
problem).  Turtles  should  be  protected 
from  entanglement. 

Response:  NMFS  considers  dumping 
of  material  which  interferes  with  the 
navigation  of  a  fishing  vessel  essentially 
equivalent  to  interfering  with  fishing  by 
that  vessel.  The  term  "fish"  as  used  in 
these  regulations  includes  marine 
turtles,  ensuring  that  they  are  protected 
under  these  regulations.  No  change  is 
necessary  to  the  regulations. 

Section  611.13 

Comment  96:  Foreign  governments  or 
their  representatives,  not  NMFS.  should 
be  responsible  for  initiating 
reconsideration  of  discrepancies 
between  catch  reports  submitted  by 
observers  and  foreign  fishing  vessels. 

Response:  Section  611.13(d)  is  revised 
to  indicate  that  if  N'MFS  estimates  of 
catch  or  other  values  made  during  the 
season  differ  from  a  nation's  estimate,  it 
is  the  designated  representative's 
responsibility  to  initiate  efforts  to 
resolve  the  differences  with  NMFS. 

Comment  97:  One  commenter  made 
several  recommendations  regarding  the 
applicability  of  these  regulations  to 
foreign  fishing  vessels  recreationally 
fishing.  The  commenter  pointed  out  that 
foreign  recreational  fishing  vessels 
would  still  be  required  to  make  reports 
and  keep  records  like  any  other  FFV. 
Their  status  regarding  State  license 
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requirements  and  other  State  or  Federal 
law  was  also  unclear. 

Response:  Foreign  recreational  fishing 
vessels  were  considered  as  being 
exempt  from  all  the  foreign  fishing 
regulations  other  than  §§  611.1.  611.2, 
611.6(a).  611.7  (as  applicable),  and 
611.15.  NMFS  has  revised  §§611.1.  611.2. 
and  611.15  to  more  clearly  de«rribe  what 
regulations  apply  to  a  foreign 
recreational  fishing  vessel.  Foreign 
recreational  fishing  vessels  must  allow 
boardings  to  determine  their  status  as 
recreational  fishing  vessels  under  these 
regulations,  but  other  provisions  do  not 
apply.  Foreign  recreational  fishing 
vessels  are  considered  equivalent  to 
U.S.  recreational  fishing  vessels  and 
must  comply  with  the  same  licensing 
and  other  regulatory  requirements 
required  of  U.S.  vessels. 

Section  611.18 

Comment  98:  We  recommend  an 
additional  paragraph  be  added  to 
indicate  that  fishing  vessel  operators 
should  be  aware-that  specific  fishing 
gear  prohibitions  apply  to  Federal 
marine  sanctuaries  and  coral  habitats  of 
particular  concern  (HAPC). 

Response:  Section  611.16  is  meant  to 
serve  as  a  reference  to  laws  which  may 
impact  Hshment  but  generally  have  no 
relation  to  fishing.  The  concerns 
expressed  above  can  be  better 
addressed  it  they  are  included 
elsewhere  in  this  part.  The  Regional 
Fishery  Management  Councils  are 
authorized  by  Title  III  of  the  Marine 
Sanctuaries,  Protection  and  Research 
Act.  newly  amended  by  Pub.  L  98-498, 
and  the  Magnuson  Act  to  draft 
regulations  governing  fishing  within 
Marine  Sanctuaries  and  Coral  HAPCs. 
In  this  case  the  appropriate  changes 
could  be  made  to  Subpart  D,  §611.60  of 
this  part. 

Appendices  and  Subpart  B 

Comment  99:  Foreign  Hshing 
"windows"  off  the  east  coast  should  be 
eliminated  because  100  percent  observer 
coverage  and  refmements  in  the 
reporting  requirements  have  removed 
the  need  to  keep  the  FFVs  in  a  limited 
area  to  facilitate  enforcement. 
Moreover,  the  requirement  is  a 
burdensome  and  costly  impediment  to 
foreign  fishing  operations. 

Response:  The  regulations  concerning 
fishing  windows  are  moved  to  Subpart  C 
by  the  companion  technical  amendment 
to  this  document.  Because  they  are 
incorporated  into  the  Interim  Groundfish 
Fishery  Management  Plan,  an 
amendment  to  that  plan  would  be 
necessary  to  revise  the  regulations. 

Comment  100:  Figure  2  of  Appendix  C 
should  delineate  areas  closed  to 


longlining  (Area  11)  and  locations  of 
marine  sanctuaries  and  coral  habitats  of 
particular  concern. 

Response:  The  Appendix  was  meant 
only  to  describe  fishing  areas  for 
reporting  purposes.  The  locations  of 
marine  sanctuaries  and  coral  habitats  of 
particular  concern,  as  well  as  specific 
closed  areas,  would  be  better  addressed 
in  the  regulations  for  the  specific 
fisheries  (see  comment  on  S  611.16). 

Comment  101:  Catch  disposition 
should  not  be  included  in  the  weekly 
catch  reports.  If  such  a  requirement  is 
deemed  necessary  by  the  regions,  they 
may  formulate  a  local  requirement. 

Response:  The  comment  is  adopted. 
Only  fish  returned  to  a  U.S.  harvesting 
vessel  by  an  FFV  in  a  joint  ventiu-e  must 
be  reported  separately,  to  ensure  that 
those  Bsh  are  not  counted  against  the 
amount  the  FFV  is  authorized  to  retain. 

Financial  Assurances 

This  rule  makes  final,  as  a  necessary 
part  of  this  action,  an  interim  rule 
published  on  April  11. 1984.  at  49  FR 
14356.  NOAA  requested  public 
comments  on  the  interim  rule  until  May 
29, 1984,  and  made  the  rule  effective  on 
May  11, 1984.  The  interim  rule  allowed 
the  Secretary  to  require  payments  of 
financial  assurances  before  issuing 
foreign  fishing  permits  and  provided  that 
the  Secretary  may  restrict  the  effective 
periods  of  foreign  Hshing  permits  to 
periods  less  than  the  balance  of  the 
calendar  year  from  the  date  of  issuance. 
To  date,  no  financial  assurances  have 
been  required  since  the  interim  rule  took 
effect. 

Comments  were  received  from  four 
sources.  The  relevant  issues  raised  in 
these  comments  are  addressed  below. 

Comment  102:  The  rule  requiring 
financial  assurances  infringes  on 
existing  extradition  treaties  and 
national  policies,  would  intrude  on  the 
sovereignty  of  a  nation  by  requiring 
local  enforcement  of  a  U.S.  judgment, 
and  violates  the  constitutional  rights  of 
foreign  nationals. 

Response:  The  interim  rule  does  not 
affect  existing  extradition  treaties  or 
policies,  a  nation's  sovereignty,  or 
constitutional  rights  of  foreign  nationals. 
It  does  affect  the  eligibility  of  a  foreign 
national  or  all  vessels  of  a  foreign 
nation  to  receive  permits  and  engage  in 
fishing  in  the  FCZ  of  the  United  States. 
It  is  a  mechanism  whereby  a  nation  may 
provide  the  opportunity  for  its  vessel 
owners  to  reenter  the  U.S.  fisheries  after 
assuring  the  U.S.  government  that 
judgments  or  penalties  against  vessels 
of  that  country  will  be  settled  or  charges 
answered.  On  the  other  hand,  if  a  nation 
elects  not  to  establish  required 
assurances,  the  text  of  9  611.22(e) 


provides  the  Secretary  sufficient  iiititudc 
to  consider  issuing  permits  for  vessels  of 
owners  or  operators  who  cooperate  in 
enforcement  of  the  U.S.  fishery  laws 
while  denying  permits  for  vessels  of 
owners  or  operators  w  ho  do  not  comply. 
The  Magnuson  Act  makes  clear  that  a 
vessel  owner  or  operator  does  not  have 
a  constitutional  or  indefinite  right  to 
receive  a  permit.  Requiring  financial 
assurances  is  not  a  form  of  permit 
sanction  under  section  204(b)(12)  of  the 
Act.  Rather,  it  is  the  establishment  of  a 
necessary  condition  under  section 
204(b)(7).  This  rule  does  not  force  a 
nation  to  extradite  a  national  or  place 
the  United  States  in  a  position  of 
interfering  with  a  nation's  sovereignty  in 
order  to  receive  a  permit  but  only  to 
guarantee  that  enforcement 
responsibilities  will  be  met. 

Comment  103:  One  comment 
considered  financial  assurances 
unnecessary,  because  a  U.S.  judgment 
could  be  enforced  in  the  courts  of  that 
country. 

Response:  Section  611.22(e)(4)  takes 
this  possibility  into  account. 

Comment  104:  The  interim  rule  is  in 
conflict  with,  and  encompasses 
enforcement  provisions  which  range 
beyond,  the  terms  of  GIFA's.  It  is  an 
unauthorized  unilateral  amendment  of 
the  GlFAs  by  the  Secretary  of 
Commerce. 

Response:  This  comment  is  a 
restatement  of  a  comment  made  on  the 
proposed  rule  upon  which  the  interim 
rule  is  based.  NOAA  addressed  that 
comment  at  49  FR  14356.  Each  country 
which  is  a  party  to  a  GIFA  agrees  to 
take  the  necessary  measures  to  assist  in 
the  enforcement  of  U.S.  fishery  laws  and 
to  ensure  that  its  people  and  vessels 
adhere  to  authorizations  of  the  permits. 
Requiring  financial  assurances  when 
serious  enforcement  concerns  are 
evident  is  easily  consistent  with  the 
agreement  made  by  the  country  with  the 
United  States.  NOAA  does  not  view  this 
as  an  amendment  of  existing  GIFAs. 

Comment  105:  NOAA  should  certify 
the  vessels  of  certain  countries  which 
meet  the  criteria  for  requiring  financial 
assurances,  and  by  this  means  identify 
the  vessels  of  the  remaining  countries  as 
vessels  not  subject  to  financial 
assurance  requirements. 

Response:  NOAA  does  not  see  merit 
in  this  suggestion.  A  certification 
process  merely  introduces  additional 
procedures  to  implement  the 
certification  when  criteria  already  exist 
under  this  interim  rule  to  identify  the 
areas  or  countries  of  serious 
enforcement  concerns.  The  specific 
exemption  suggested  by  the  commenting 
country  to  exempt  its  vessels  could 
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unnecessarily  restrict  the  United  Slates 
in  settling  a  current  and  long-standing 
enforcement  problem  with  that  same 
country  involving  penalties  assessed 
against  a  number  of  unpermitted  fishing 
vessels.  This  would  make  the  rule    , 
ineffective. 

Comment  106:  A  nation  and  the 
innocent  vessel  owners  or  operators  of 
that  nation  should  not  be  accountable 
for  establishing  assurances. 

Response:  The  interim  rule  seeks  to 
correct  several  continuing  enforcement 
problems.  Clearly,  when  a  nation 
submits  an  application  on  behalf  of  a 
foreign  owner  or  operator  whose 
compliance  record  fits  the  criteria 
described  in  §  611.22(e)  (1),  (3).  or  (4). 
that  nation  presumably  has  the  option  of 
requiring  the  vessel  owner  or  operator  to 
provide  the  assurance  before  submitting 
an  application.  This  may  be  done 
without  placing  an  undue  burden  on 
innocent  vessel  owners  or  operators  or 
the  nation  itself.  If,  however,  that  vessel 
owner  or  operator  declines  to  provide 
the  assurances  and  declines  to  have  his 
vessel(s)  fish  in  the  FCZ,  or  if  his  vessels 
conduct  unauthorized  fishing  described 
in  §  611.22(e)(2),  the  Secretary  may 
require  an  assurance  to  be  provided  by 
the  nation  or  all  the  owners  or  operators 
of  vessels  which  may  not  have  engaged 
in  illegal  fishing.  This  is  the  situation 
addressed  in  the  second  paragraph  of 
NOAA's  reply  to  the  sixth  comment  in 
49  FR  14356.  In  that  reply.  NOAA 
contends  that  a  nation  is  responsible  for 
all  vessels  which  may  fish  with  or 
without  permits  in  U.S.  waters. 
Furthermore,  each  nation  must  appoint 
an  agent  to  accept  legal  process  against 
all  vessels  of  that  nation  which  fish 
under  the  exclusive  management 
authority  of  the  United  States.  If  the 
nation  believes  it  unfair  to  have 
assurances  provided  by  owners  or 
operators  of  vessels  which  were  not 
involved  in  the  actions  precipitating  the 
imposition  of  a  financial  assurance 
requirement,  NOAA  believes  that  most 
nations  have  alternate  means  for 
ensuring  that  the  guilty  vessel  owners  or 
operators  do  not  jeopardize  operations 
of  other  vessel  owners  or  operators'.  It  is 
not  NOAA's  intent  to  force  a  nation  to 
abrogate  existing  extradition  treaties  or 
policies  or  to  affect  a  nation's 
sovereignty,  but  only  to  consider  the 
application  of  financial  assurances  after 
all  other  means,  including  the  civil 
procedures  of  15  CFR  904.  have  been 
exhausted. 

Comment  107:  Financial  assurances 
are  unnecessary  because  the  United 
States  has  other  remedies  against 


vessels  violating  the  Magnuson  Act. 
including  (a)  Issuance  of  a  citation;  (b) 
assessment  of  a  civil  penalty;  (c)  judicial 
forfeiture  of  the  vessel  and  its  catch;  and 
(d)  criminal  prosecution  of  the  owner  or 
operator. 

Response:  If  these  remedies  were 
adequate  to  deter  unpermitted  vessels 
from  fishing  in  the  FCZ,  NOAA  would 
not  have  proposed  the  financial 
assurances  provisions;  (a)  A  citation  (or 
written  warning)  is  clearly  an 
insufficient  deterent  against  unpermitted 
fishing,  which  is  one  of  the  most  serious 
violations  of  the  Magnuson  Act.  (b)  A 
civil  penalty  cannot  be  collected  against 
a  company  with  no  assets  in  the  United 
States,  unless  a  court  in  the  foreign 
country  will  enforce  a  U.S.  judgment. 
Civil  penalties  assessed  against  a 
number  of  nationals  of  one  of  the 
commenting  countries  have  remained 
uncollected  for  several  years,  (c)  Judicial 
forfeiture  of  vessel  and  catch  is  possible 
only  when  the  vessel  is  seized.  Most 
violations  by  unpermitted  vessels  are 
detected  by  overflights;  by  the  time  an 
enforcement  vessel  reaches  the  scene, 
the  fishing  vessel  has  left  the  FCZ.  (d) 
Criminal  prosecutions  are  likewise 
dependent  on  jurisdictions  over  the 
person  of  the  owner  or  operator. 

Comment  108:  The  interim  rule  does 
not  specify  the  legal  process  by  which 
assurances  would  be  required. 

Response:  Assurances  would  be 
required  if  the  Secretary  determined  it 
necessary  under  the  criteria  listed  in 
§  611.22(e).  The  assurances  (such  as  a 
letter  of  credit)  would  be  drawn  against 
when  an  official  of  the  Department  of 
Commerce  certified  that  a  civil  penalty 
assessed  according  to  the  provisions  of 
15  CFR  Part  904  was  final  and  unpaid;  or 
that  a  summons  in  a  Federal  criminal 
case  has  remained  unanswered;  or  that 
a  criminal  penalty  wds  final  and  unpaid. 

Comment  109:  Criteria  should  be 
included  to  determine  if  assurances 
should  be  required  by  the  Secretary  and 
to  determine  the  level  of  such 
assurances. 

Response:  Criteria  are  included  in 
§  611.22(e)  to  determine  whether  the 
Secretary  may  require  financial 
assurance  and,  absent  convincing 
arguments  to  the  contrary.  NOAA 
believes  they  are  appropriate  to 
determine  when  an  assurance  might  be 
required.  Moreover,  the  amounts  of 
assessed  penalties  and  costs  to  the  U.S. 
Government  represent  reasonable 
guidelines  for  establishing  levels  at 
which  assurances  would  be  required. 

Section-by-Section  Analysis 

A  section-by-section  analysis  of  the 
changes  to  these  regulations  was 


provided  in  the  proposed  rule.  Changes 
to  the  proposed  rule  were  discussed 
above.  You  may  obtain  a  section-by- 
section  analysis  of  the  changes  from  the 
old  to  the  new  regulations  from  N'MFS  at 
the  address  listed  above. 

A  disposition  of  the  old  Subparts  A 
and  B  is  described  in  the  Distribution 
Table  located  at  the  end  of  this 
preamble.  Compare  the  specific 
paragraphs  a^ected  for  the  exact 
changes. 

Classification 

The  Assistant  Administrator  for 
Fisheries  determined  that  this  rule  is 
necessary  for  the  conservation  and 
management  of  the  foreign  fisheries  and 
that  it  is  consistent  with  the  Magnuson 
Act  and  other  applicable  law. 

Because  this  action  makes  changes 
only  to  the  methods  of  regulating  foreign 
fishing  and  not  their  actual  operation,  it 
is  categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

The  NOAA  Administrator  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291.  A 
summary  of  this  determination  was 
published  at  49  FR  50498  on  December 
28. 1984. 

NMFS  prepared  a  regulatory  impact 
review  which  concludes  that  this  rule 
will  have  the  economic  effects 
summarized  at  49  FR  50498  on  December 
28, 1984.  You  may  obtain  a  copy  of  this 
review  from  N'MFS  at  the  address  listed 
above. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  summary  of 
the  reasons  was  published  at  49  FR 
50498  on  December  2a  1984. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  OffTce  of  Management 
and  Budget.  OMB  Control  Number  0648- 
0089  for  foreign  fishing  vessel  permit 
applications  and  OMB  Control  Number 
0648-0075  for  foreign  fishing  vessel 
reports. 

List  of  Subjects  in  50  CFR  Part  611 

Fish.  Fisheries,  Foreign  relations. 
Recordkeeping  and  reporting 
requirements. 
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Dated:  August  20. 1985. 

CAniMn ).  BlaadiB, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Services. 
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For  the  reasons  set  out  in  the 
preamble.  Part  611  of  Title  Sa  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1601.  et  seq. 

2.  Part  611  is  amended  by  revising 
subparts  A  and  B  to  read  as  follows: 
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Subpart  A— <jen«-al 

S«r. 

611.1  Purpose  and  scope. 

611.2  Definitions. 

611.3  Vessel  pennits. 

611.4  Vessel  reports. 

611.5  Vessel  and  gear  identification. 

611.6  Facilitation  of  enforcement. 

611.7  Prohibitions. 

611.8  Observers. 

611.9  Recordkeeping. 

611.10  Fishing  operations. 

611.11  Prohibited  species.  * 

611.12  Gear  avoidance  and  disposal. 

611.13  Fishery  closure  procedures. 

611.14  Scientific  research. 

611.15  Recreational  fishing. 

611.16  Relation  to  other  laws. 
Appendix  A  to  Subpart  A — Addresses,  areas 

of  responsibility  and  communications 
Ap)pendix  B  to  Subpart  A — Vessel  activity 

reports 
Appendix  C  to  Subpart  A — Fishing  areas 
Appendix  D  to  Subpart  A — Species  codes 
Appendix  E  to  Subpart  A — Fishery  product 

codes 
Appendix  F  to  Subpart  A — Weekly  catch 

report 
Appendix  G  to  Subpart  A — Weekly  joint 

venture  receipts  repwrl 
Appendix  H  to  Subpart  A — Weekly  marine 

mammal  report 
Appendix  I  to  Subpart  A— Daily  fishing  log 
Appendix  J  to  Subpart  A — Daily  consolidated 

log 
Appendix  K  to  Subpart  A — Daily  joint 

venture  log 

Subpart  B — Surpluses 

611  20    Total  allowable  level  of  foreign 

fishing  (TALFF). 
611.21  Allocations. 
61122    Fee  schedule. 


Subpart  A — General 

§611.1    Purpose  and  scope. 

(a)  This  part  governs  all  foreign 
Rshing  over  which  the  United  States 
exercises  exclusive  fishery  management 
authority  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Foreign  vessels  which  are  not  operated 
for  profit  and  are  conducting 
recreational  fishing  only  must  comply 
with  the  provisions  of  this  section, 

§  611.2,  §  611.6(a)(1).  applicable  portions 
of  §  611.7.  and  5  611.15. 

(b)  For  additional  provisions 
governing  the  Japanese  harvest  of 
salmonids.  see  the  International 
Convention  for  the  High  Seas  Fisheries 
of  the  North  Pacific  Ocean  (TIAS  2786. 
as  amended  in  1962.  TIAS  5385  and  in 
1978,  TIAS  9242). 

(c)  Other  U.S.  laws  and  regulations 
apply  to  foreign  vessels  fishing  in  the 
U.S.  FCZ,  such  as  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361. 
and  50  CFR  Part  216). 


§611.2    Deflnmons. 

In  addition  to  the  deHnitions 
contained  in  the  Magnuson  Act  and 
unless  the  context  requires  otherwise,  in 
this  Part  611.  the  terms  used  have  the 
following  meaning  (some  definitions  in 
the  Magnuson  Act  have  been  repeated 
here  to  aid  Hshermen  in  understanding 
the  regulations): 

Agent  means  a  person  appointed  and 
maintained  within  the  United  States 
who  is  authorized  to  receive  and 
respond  to  any  legal  process  issued  in 
the  United  States  to  an  owner  and/or 
operator  of  a  vessel  operating  under  a 
permit  and  of  any  other  vessel  of  that 
nation  fishing  subject  to  the  jurisdiction 
of  the  United  States.  Any  diplomatic 
official  accepting  such  an  appointment 
as  designated  agent  waives  diplomatic 
or  other  immunity  in  connection  with 
such  process. 

Allocated  species  means  any  species 
or  species  group  allocated  to  a  foreign 
nation  under  §  611.21  for  catching  by 
vessels  of  that  nation. 

Anadromous  species  means  species  of 
fish  which  spawn  in  fresh  or  estuarine 
waters  of  the  United  States  and  which 
migrate  to  ocean  waters,  including  but 
not  limited  to — 

King  salmon  (Oncorhynchus  tshawytschal 
Pink  salmon  [Oncorhynchus  gorbuscha) 
Chum  salmon  (Oncorhynchus  keta) 
Sockeye  salmon  (Oncorhynchus  nerkoj 
Silver  salmon  (Oncorhynchus  krsutchj 
Rainbow  (Steelhead)  trout  (Salmo  gairdneri/ 
Atlantic  salmon  (Salmo  solar) 
Striped  bass  (Morone  saxatilisi 

Assistant  Administrator  means  the 
Assistant  Administrator  for  Fisheries  of 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  or  a  designee. 

Authorized  officer  means — 

(a)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(b)  Any  special  agent  of  the  National 
Marine  Fisheries  Service; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  agreement  with  the 
Secretary  of  Commerce  and  the 
Secretary  of  the  department  in  which 
the  Coast  Guard  is  operating  to  enforce 
the  Magnuson  Act;  or 

(d)  Any  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

Authorized  species  means  any  species 
or  species  group  which  a  foreign  vessel 
is  authorized  to  retain  in  a  joint  venture 
by  a  permit  issued  under  activity  code  4 
as  described  by  §  611.3(c). 

Center  Director  means  the  Director  of 
one  of  the  four  NMFS  Fisheries  Centers 
described  in  Table  1  of  Appendix  A  to 
this  subpart  or  a  designee. 


Coast  Guard  Commander  means  one 
of  the  commanding  officers  of  the  Coast 
Guard  units  specifled  in  Table  1  of 
Appendix  A  to  this  subpart  or  a 
designee. 

Continental  shelf  fishery  resources 
(CSFR)  means  the  following  plus  any 
species  added  by  the  Secretary  under 
section  3(4)  of  the  Magnuson  Act: 

Coelenterala 

Bamboo  coral  [Acanella  spp.) 
Black  coral  (Antipathes  spp.) 
Cold  coral  [Callagorgia  spp.) 
Precious  red  coral  (Corallium  spp.) 
Bamboo  coral  {Keratoisis  spp.) 
Cold  coral  {Pararoanthus  spp.) 

Crustacea 

Tanner  crab  [Chionoecetes  tanneri) 
Tanner  crab  [Chionoecetes  opilio] 
Tanner  crab  [Chionoecetes  angulalus) 
Tanner  crab  [Chionoecetes  ttairdi] 
King  crab  [Paralithodes  camtschotica) 
King  crab  {Paralithodes  platypus) 
King  crab  [Paralithodes  brevipes) 
Lobster  [Homarus  americanus) 
Dungeness  crab  [Cancer  magisler) 
California  king  crab  {Paralithodes 

califomiensis) 
California  king  crab  [Paralithodes  ralhbuni] 
Golden  king  crab  [Lithodes  aequispinus) 
Northern  stone  crab  [LjLhodes  maia) 
Stone  crab  [Menippe  mercenaria) 
Deep-sea  red  crab  [Geryon  quinquederts) 

MoUusks 

Red  abalone  [Haliotis  rufescens] 
Pink  abalone  [Haliotis  comigata) 
Japanese  abalone  [Haliotis  kamtschotkanal 
Queen  conch  [Strombus  gigas) 
Surf  clam  [Spisula  solidissimc] 
Ocean  quahog  [Arctiaa  islandicu] 

Sponges 

Glove  sponge  [Spongia  cheiris] 
Sheepswool  sponge  [Hippiospongia  lachne\ 
Crass  sponge  [Spongia  graminea) 
Yellow  sponge  [Spongia  barbera) 

Council  means  any  of  the  Regional 
Fishery  Management  Councils 
established  under  the  Magnuson  Act. 

Designated  representative  means  the 
person  appointed  by  a  foreign  nation 
and  maintained  within  the  United  States 
who  is  responsible  for  transmitting 
information  to  and  submitting  reports 
from  vessels  of  that  nation  and 
establishing  observer  transfer 
arrangements  for  vessels  in  both 
directed  and  joint  v^ture  activities. 

Directed  fishing  means  any  fishing  by 
the  vessels  of  a  foreign  nation  for 
allocations  of  fish  granted  that  nation 
under  §  611.21. 

Discard  or  discarded  means  to 
release  or  return  fish  to  the  sea.  whether 
or  not  such  fish  are  brought  fully  aboard 
a  fishing  vessel. 

Exclusive  economic  zone  (EEZ).  with 
respect  to  U.S.  fisheries,  is  deemed  to 
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have  the  same  meaning  as  the  fishery 
conservation  zone  (FCZ). 

Fish  (when  used  as  a  noun)  includes 
rinFish.  elasmobranches,  mollusks, 
crustaceans,  and  all  other  forms  of 
marine  animal  or  plant  life,  except 
marine  mammals,  birds,  and  highly 
migratory  species. 

Fish  (when  used  as  a  verb)  means  to 
engage  in  "Hshing,"  as  defined  below. 

Fish  over  which  the  United  States 
exercises  exclusive  fishery  management 
authority  means — 

(a)  All  fish  within  the  fishery 
conservation  zone; 

(b)  All  anadromous  species  beyond 
the  fishery  conservation  zone,  except 
when  they  are  within  any  foreign 
nation's  territorial  sea  or  fishery 
conservation  zone  (or  equivalent),  to  the 
extent  that  such  sea  or  zone  is 
recognized  by  the  United  States;  and 

(c)  All  Continental  shelf  fishery 
resources  beyond  the  fishery 
conservation  zone. 

Fishery  means — 

(a)  One  or  more  stocks  of  fish  which 
can  be  treated  as  a  unit  for  purposes  of 
conservation  and  management  and 
which  are  identified  on  the  basis  of 
geographic,  scientific,  technical, 
recreational,  or  economic 
characteristics,  or  method  of  catch:  or 

(b)  Any  fishing  for  such  stocks. 
Fishery  conser\'ation  zone  (FCZ) 

means  the  area  adjacent  to  the  United 
States  which,  except  where  modified  to 
accommodate  international  boundaries, 
encompasses  all  waters  from  the 
seaward  boundary  of  each  of  the  coastal 
states  to  a  line  on  which  each  point  is 
200  nautical  miles  from  the  baseline 
from  which  the  territorial  sea  of  the 
United  States  is  measured. 

Fishing  or  to  fish  means  any  activity, 
other  than  scientific  research,  which 
does,  is  intended  to,  or  can  reasonably 
be  expected  to  result  in  catching  or 
removing  from  the  water  fish  over  which 
the  United  States  exercises  exclusive 
fishery  management  authority.  Fishing 
also  includes  the  acts  of  scouting, 
processing  and  support. 

Fishing  vessel  means  any  boat,  ship, 
or  other  craft  which  is  used  for, 
equipped  to  be  used  for,  or  of  a  type 
normally  used  for,  fishing. 

Foreign  fishing  means  fishing  by  a 
foreign  fishing  vessel. 

Foreign  fishing  vessel  (FFV)  means 
any  fishing  vessel  other  than  a  vessel  of 
the  United  States,  except  those  foreign 
vessels  engaged  in  recreational  fishing. 
as  defined  in  this  section. 

Gear  conflict  means  any  incident  at 
sea  involving  one  or  more  fishing 
vessels  (a)  in  which  one  fishing  vessel  or 
its  gear  comes  into  contact  with  another 
vessel  or  the  gear  of  another  vessel,  and 


(b)  which  results  in  the  loss  of.  or 
damage  to.  a  fishing  vessel,  fishing  gear, 
or  catch. 

Governing  International  Fishery 
Agreement  (GIFAJ  means  an  agreement 
between  the  United  States  and  a  foreign 
nation  or  nations  under  Section  201(c)  of 
the  Magnuson  Act. 

Greenwich  mean  time  (GMT)  means 
the  local  mean  time  at  Greenwich, 
England.  All  times  in  this  part  are  GMT 
unless  otherwise  specified. 

Highly  migratory  species  means  the 
species  of  tuna  which  in  the  course  of 
their  life  cycle  spawn  and  migrate  over 
great  distances  of  the  ocean,  including, 
but  not  limited  to-^ 

Albacore  (Thunnus  alalunga) 
Bigeye  tuna  (Thunnus  obsesus) 
Bluefin  tuna  (Thunnus  thynnus) 
Skipjack  tuna  (Euthynnus  pelamis) 
Southern  blueHn  tuna  (Thunnus  maccoyii) 
Yellowfin  tuna  (Thunnus  albacares) 

International  radio  call  sign  (IRCS) 
means  the  unique  radio  identifier 
assigned  a  vessel  by  the  appropriate 
authority  of  the  fiag  state. 

Joint  venture  means  any  operation  by 
a  foreign  vessel  assisting  fishing  by  U.S. 
fishing  vessels,  including  catching, 
scouting,  processing  and/or  support.  (A 
joint  venture  generally  entails  a  foreign 
vessel  processing  fish  received  from  U.S. 
fishing  vessels  and  conducting 
associated  support  activities.) 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq). 

NMFS  means  National  Marine 
Fisheries  Service.  NOAA. 

NOAA  means  the  National  Oceanic 
and  Atmospheric  Administration. 
Department  of  Commerce. 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel. 

Optimum  yield  (OY)  means  the 
amount  of  fish — 

(a)  Which  will  provide  the  greatest 
overall  benefit  to  the  United  States,  with 
particular  reference  to  food  production 
and  recreational  opportunities;  and 

(b)  Which  is  prescribed  as  such  on  the 
basis  of  the  maximum  sustainable  yield 
from  such  fishery,  as  modified  by  any 
relevant  economic,  social,  or  ecological 
factor. 

Owner,  with  respect  to  any  vessel, 
means  any  person  who  owns  that  vessel 
or  any  charterer,  whether  bareboat, 
time,  or  voyage;  and  any  person  who 
acts  in  the  capacity  of  a  charterer, 
including  but  not  limited  to  parties  to  a 
management  agreement,  operating 
agreement,  or  any  similar  agreement 
that  bestows  control  over  the 
destination,  function,  or  operation  of  the 
vessel.  1 


Processing  means  any  operation  by  an 
FFV  to  receive  fish  from  foreign  or  U.S. 
fishing  vessels  and/or  the  preparation  of 
fish,  including  but  not  limited  to 
cleaning,  cooking,  canning,  smoking, 
salting,  drying,  or  freezing,  either  on  the 
FFV's  behalf  or  to  assist  other  foreign  or 
U.S.  fishing  vessels. 

Product  recovery  rate  (PRR)  means  a 
ratio  expressed  as  a  percentage  of  the 
weight  of  processed  product  divided  by 
the  round  weight  of  fish  used  to  produce 
that  amount  of  product. 

Prohibited  species,  with  respect  to 
any  vessel,  means  any  species  of  fish 
which  that  vessel  is  not  specifically 
allocated  or  authorized  to  retain, 
including  fish  caught  or  received  in 
excess  of  any  allocation  or 
authorization. 

Recreational  fishing  means  any 
fishing  from  a  foreign  vessel  not 
operated  for  profit  and  not  operated  for 
the  purpose  of  scientific  research.  It  may 
not  involve  the  sale,  barter,  or  trade  of 
part  or  all  of  the  catch  (see  §  611.15). 

Regional  Director  means  the  Director 
of  one  of  the  five  NMFS  regions 
described  in  Table  1  of  Appendix  A  to 
this  subpart  or  a  designee. 

Round  weight  means  the  weight  of  the 
whole  fish. 

Scouting  means  any  operation  by  a 
vessel  exploring  (on  the  behalf  of  an 
FFV  or  U.S.  fishing  vessel)  for  the 
presence  offish  by  visual,  acoustic,  or 
other  means  which  do  not  involve  the 
catching  of  fish. 

Secretary  means  the  Secretary  of 
Commerce  or  a  designee. 

Sexual  harassment  means  any 
unwelcome  sexual  advance,  request  for 
sexual  favors,  or  other  verbal  and 
physical  conduct  of  a  sexual  nature 
which  has  the  purpose  or  effect  of 
substantially  interfering  with  an 
individual's  work  performance  or 
creating  an  intimidating,  hostile,  or 
offensive  working  environment. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico. 
American  Samoa,  the  Virgin  Islands, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  any 
other  Commonwealth,  territory,  or 
possession  of  the  United  States. 

Support  means  any  operation  by  a 
vessel  assisting  fishing  by  foreign  or 
U.S.  fishing  vessels,  including — 

(a)  Transferring  or  transporting  fish  or 
fish  products;  or 

(b)  Supplying  a  fishing  vessel  with 
water,  fuel,  provisions,  fishing 
equipment,  fish  processing  equipment, 
or  other  supplies. 

U.S.-harvested fish  means  fish  caught, 
taken,  or  harvested  by  vessels  of  the 
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United  States  within  any  fishery  for 
which  a  fishery  management  plan 
prepared  under  Title  III  of  the  Magnusun 
Act  or  a  preliminary  fishery 
management  plan  prepared  under 
section  201(h)  of  the  Magnuson  Act  has 
been  implemented. 

U.S.  obsener  or  observer  means  any 
person  serving  in  the  capacity  of  an 
observer  employed  by  NMFS,  either 
directly  or  under  contract,  or  certified  as 
a  supplementary  observer  by  NMF'S. 

Vessel  of  the  United  States  or  U.S. 
vessel  means — 

(a)  Any  vessel  documented  under  the 
laws  of  the  United  States; 

(b)  Any  vessel  numbered  in 
accordance  with  the  Federal  Boat  Safety 
Act  of  1971  (46  U.S.C.  1400  et  seq. ).  and " 
measuring  less  than  5  net  tons;  or 

(c)  Any  vessel  numbered  under  the 
Federal  Boat  Safety  Act  of  1971  and 
used  exclusively  for  pleasure. 

§  6 11 .3    Vessel  permits. 

(a)  General.  (l)(i)  Each  FFV  fishmg 
under  the  Magnuson  Act  must  have  on 
board  a  completed  permit  form  for  a 
permit  issued  under  this  section,  unless 
it  is  engaged  only  in  recreational  fishing. 

(ii)  It  is  a  rebuttable  presumption  that 
fish  or  fish  products  on  board  a  vessel 
conducting  fish  transfer  operations 
within  the  FCZ  or  within  the  boundaries 
of  any  State  are  fish  over  which  the 
United  States  exercises  exclusive 
fisher>'  management  authority,  so  that 
an  FFV  engaged  in  such  transfer  activity 
at  sea  is  "fishing  under  the  Magnuson 
Act." 

(2)  The  Secretary  of  State  may  issue 
annual  registration  permits  for  FFV's 
fishing  under  the  Internationa! 
Convention  for  the  High  Seas  Fisheries 
of  the  North  Pacific  Ocean  (TIAS  2786; 
amended  in  1962.  TIAS  5385;  and  in 
1978.  TIAS  9242J  upon  application  from 
the  foreign  nations. 

|3)  Permits  issued  under  this  section 
do  not  authorize  FFV's  or  p^ersons  to 
harass,  capture,  or  kill  marine  mammals 
No  marine  mammal  may  be  taken  in  the 
rou.'-se  of  fishing  unless  that  vessel  has 
an  board  a  marine  mamnr.al  certificate 
of  inclusion  issued  under  a  general 
permit  under  the  Marine  Mammal 
Protection  Act.  Application  procedures 
for  permitsTb  take  marine  mammals 
incidential  to  commercial  fishing 
operations  are  contained  in  50  CFR 
216.24. 

(b|  Responsibility  uf  owners  and 
operators.  The  owners  and  operators  of 
each  FFV  are  jointly  and  severally 
responsible  for  compliance  with  the 
Magnuson  Act,  the  applicable  GIFA,  this 
part,  and  any  permit  issued  under  the 
Magnuson  Act  and  this  part.  The  owners 
and  operators  of  each  FFV  bear  civil 


responsibility  for  the  acts  of  their 
employees  and  agents  constituting 
violations,  regardless  of  whether  the 
specific  acts  were  authorized  or  even 
forbidden  by  the  employer  or  principal, 
and  regardless  of  knowledge  concerning 
the  eccurrence. 

(c)  Activity  codes.  Permits  to  fish 
under  a  GIFA  may  be  issued  by  the 
Assistant  Administrator  for  the 
activities  described  below,  but  the 
permits  may  be  modified  by  regulations 
of  this  part,  and  by  the  conditions  and 
restrictions  attached  to  the  permit  (see 
paragraphs  (e)(v)  and  (1)  of  this  section) 
The  Assistant  Administrator  may  issue 
a  permit  for  one  of  the  activity  codes  1. 
2.  or  3.  The  Assistant  Administrator  will 
issue  a  permit  with  the  additional 
activity  code  4  for  FFV's  authorized  to 
assist  U.S.  fishing  vessels  in  a  joint 
venture.  The  activity  codes  are 
described  as  follows: 

Activity  code  1 — Catching.  scoutin)>. 
processing  and  support. 

Activity  code  2— Processing,  scouting  and 
support. 

Activity  code  3 — Support. 

Activity  code  4 — Assisting  (J.S.  fishing 
vessels  as  allowed  by  the  other  assigned 
rode  (joint  venture). 

(d)  Application.  (1)  Applications  for 
FFV  permits  must  be  submitted  by  each 
foreign  nation  to  the  Department  of 
State.  Application  forms  are  available 
from  OES/OFA.  Department  of  State, 
Washington.  D.C.  20520.  The  applicant 
should  allow  90  days  for  review  and 
comment  by  the  public,  involved 
governmental  agencies,  and  appropriate 
Fishery  Management  Councils,  and  for 
processing  before  the  anticipated  date  to 
begin  fishing.  The  permit  application  fee 
must  be  paid  at  the  time  of  application 
according  to  §  611.22. 

(2)  Applicants  must  pro\ide  complete 
and  accurate  information  requested  on 
the  permit  application  form. 

(3)  Applicants  for  FFV's  that  will 
support  U.S.  vessels  in  joint  ventures 
(activity  code  4)  must  provide  the 
additional  information  specified  by  the 
permit  application  form. 

(4)  Each  foreign  nation  may  substitute 
one  FFV  for  another  by  submitting  a 
new  vessel  information  form  and  a  short 
explanation  of  the  reason  for  the 
substitution  to  the  Department  of  Slate. 
Each  substitution  is  considered  a  new- 
application  and  a  new  application  fee 
must  be  paid.  NMFS  will  promptly 
process  an  application  for  a  vessel 
replacing  a  permitted  FFV  that  is 
disabled  or  decommissioned,  once  the 
Department  of  State  has  notified  the 
appropriate  Council(s)  of  the  substituted 
application. 

(e)  Issuance.  (1)  Permits  may  be 
issued  to  an  FFV  by  the  Assistant 


Administrator  through  the  Department 
of  State  after — 

(i)  The  Assistant  Administrator 
determines  that  the  fishing  described  in 
the  application  will  meet  the 
requirements  of  the  Magnuson  Act  and 
approves  the  permit  application: 

(ii)  The  foreign  nation  has  paid  the 
fees,  including  any  surcharge  fees;  and 
provided  any  assurances  required  by  the 
Secretary  in  accordance  with  the 
provisions  of  §  611.22; 

(iii)  The  foreign  nation  has  appcinted 
an  agent; 

(iv)  The  foreign  nation  has  identified  a 
designated  representative;  and 

(v)  The  general  "conditions  and 
restrictions"  of  receiving  permits,  as 
required  by  section  204(b)(7)  of  the 
Magnuson  Act  and  any  "additional 
restrictions"  attached  to  the  permit  for 
the  conservation  and  management  of 
fishery  resources  or  to  prevent 
Significant  impairment  of  the  national 
defense  or  security  interests,  have  been 
accepted  by  the  nation  issuing  the  FFV's 
documents. 

(2)  The  Assistant  Administrator  will 
distribute  blank  permit  forms  to  the 
designated  representative  while  the 
application  is  being  processed.  The 
designated  representative  must  ensure 
that  each  FFV  receives  a  permit  form 
and  must  accurately  transmit  the  permit 
form  and  the  contents  of  the  permit  to 
the  FFV  when  it  is  issued.  The  Assistant 
Administrator  may  authorize  the 
modification  and  use  of  the  previous 
year's  permit  forms  to  be  used  on  an 
interim  basis  in  place  of  the  current 
year's  permit  forms  if  the  current  forms 
were  not  made  available  to  the 
designated  representatives  for  timely 
distribution.  "The  FFV  owner  or  operator 
must  accurately  complete  the  permit 
form  prior  to  fishing  in  the  FCZ. 

(3)  A  completed  permit  form  must 
contain — 

(i)  The  name  and  IRCS  of  the  FFV  and 
its  permit  number. 

(ii)  The  permitted  fisheries  and 
activity  codes; 

(iii)  The  date  of  issuance  and 
expiration  date,  if  other  than  December 
31:  and 

(iv)  All  conditions  and  restrictions. 
and  any  additional  restrictions  and 
technical  modifications  appended  to  the 
permit. 

(4)  Permits  are  not  issued  for  boats 
which  are  launched  from  larger  vessels 
Any  enforcement  action  which  results 
from  the  activities  of  a  launched  boat 
will  be  taken  against  the  permitted 
vessel. 

(f)  Duration.  A  permit  is  valid  from  its 
date  of  issuance  to  its  date  of  expiration 
unless  it  is  revoked  or  suspended  or  the 
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nation  issuing  the  FFV's  documents  does 
not  accept  amendments  to  the  permit 
made  by  the  Assistant  Adminstrator  in 
accordance  with  the  procedures  of 
paragraph  (1).  The  permit  will  be  valid 
for  no  longer  than  the  calendar  year  in 
which  it  was  issued. 

(g)  Transfer.  Permits  are  not 
transferable  or  assignable.  A  permit  is 
valid  only  for  the  FFV  to  which  it  is 
issued. 

(h)  Display.  Each  FFV  operator  must 
have  a  properly  completed  permit  form 
available  on  board  the  FFV  when 
engaged  in  fishing  activities  and  must 
produce  it  at  the  request  of  an 
authorized  officer  or  observer. 

(i)  Suspension  and  revocation.  NMFS 
may  apply  sanctions  to  an  FFV's  permit 
by  revoking,  suspending,  or  imposing 
additional  permit  restrictions  on  the 
permit  under  Title  15  CFR  Part  904  if  the 
vessel  is  involved  in  the  commission  of 
any  violation  of  the  Magnuson  Act.  the 
GIFA.  or  this  part;  if  an  agent  and  a 
designated  representative  are  not 
maintained  in  the  United  States;  if  a 
civil  penalty  or  criminal  fine  imposed 
under  the  Magnuson  Act  has  become 
overdue;  or  as  otherwise  specified  in  the 
Magnuson  Act. 

(j)  Fees.  Permit  application  fees  are 
described  at  §  611.22. 

(k)  Change  in  application  information. 
(1)  The  foreign  nation  must  report  in 
writing  any  change  in  the  information 
supplied  under  paragraph  (d)  of  this 
section  to  the  Assistant  Administrator 
within  15  calendar  days  after  the  date  of 
the  change.  Failure  to  report  a  change  in 
the  ownership  from  that  described  in  the 
current  application  within  the  specified 
time  frame  voids  the  permit,  and  all 
penalties  involved  will  accrue  to  the 
previous  owner. 

(2)  The  Assistant  Administrator  may 
make  technical  modiHcations  or  changes 
in  the  permit  application  requested  or 
reported  by  a  nation,  such  as  a  change 
in  radio  call  sign,  processing  equipment, 
or  tonnage,  which  will  be  effective 
immediately. 

(3)  If,  in  the  opinion  of  the  Assistant 
Administrator,  a  permit  change 
requested  by  a  nation  could  significantly 
affect  the  status  of  any  fishery  resource, 
such  request  will  be  processed  as  an 
application  for  a  new  permit  under  this 
section. 

(4)  The  Assistant  Administrator  will 
notify  the  designated  representative  of 
any  revision  which  must  be  made  on  the 
permit  form  as  the  result  of  a  permit 
change. 

(5)  The  vessel  owner  or  operator  must 
record  the  modification  on  the  permit 
form. 

(I)  Permit  amendments.  (1)  The 
Assistant  Administrator  may  amend  a 


permit  by  adding  "additional 
restrictions"  for  the  conservation  and 
management  of  fishery  resources 
covered  by  the  permit,  or  for  the 
national  defense  or  security  if  the 
Assistant  Administrator  determines  that 
such  interests  would  be  significantly 
impaired  without  such  restrictions. 
Compliance  with  the  added  "additional 
restrictions"  is  a  condition  of  the  permit. 
Violations  of  added  "additional 
restrictions"  will  be  treated  as 
violations  of  this  part. 

(2)  The  Assistant  Administrator  may 
make  proposed  "additional  restrictions" 
effective  immediately,  if  necessary,  to 
prevent  substantial  harm  to  a  fishery 
resource  of  the  United  States,  to  allow 
for  the  continuation  of  ongoing  fishing 
operations,  or  to  allow  for  fishing  to 
begin  at  the  normal  time  for  opening  of 
the  fishery. 

(3)  The  Assistant  Administrator  will 
send  proposed  "additional  restrictions" 
to  each  nation  whose  vessels  are 
affected  (via  the  Secretary  of  State),  to 
the  appropriate  Councils,  and  1o  the 
Commandant  of  the  Coast  Guard.  The 
Assistant  Administrator  will,  at  the 
same  time,  publish  a  notice  of  any 
significant  proposed  "additional 
restrictions"  in  the  Federal  Register.  The 
notice  will  include  a  summary  of  the 
reasons  underlying  the  proposal,  and  the 
reasons  that  any  proposed  "additional 
restrictions"  are  made  effective 
immediately. 

(4)  The  nation  whose  vessels  are 
involved,  the  owners  of  the  affected 
vessels,  their  representatives,  the 
agencies  specified  in  paragraph  (i)(3)  of 
this  section,  and  the  public  may  submit 
written  comments  on  the  proposed 
"additional  restrictions  '  within  30  days 
after  publication  in  the  Federal  Register. 

(5)  The  Assistant  Administrator  will 
make  a  final  decision  regarding  the 
proposed  "additional  restrictions"  as 
soon  as  practicable  after  the  end  of  the 
comment  period.  The  Assistant 
Administrator  will  provide  the  final 
"additional  restrictions"  to  the  nation 
whose  vessels  are  affected  {via  the 
Secretary  of  State)  according  to  the 
procedures  of  paragraph  (e)  of  this 
section.  The  Assistant  Administrator 
will  include  with  the  final  "additional 
restrictions"  to  the  nation,  a  response  to 
comments  submitted. 

(6)  "Additional  restrictions"  may  be 
modified  by  following  the  procedures  of 
paragraphs  {l)(2)  through  (1)(5)  of  this 
section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  064S- 
0089) 


§611.4    Vessel  reports. 

(a)  The  operator  of  each  FFV  must 
report  the  FFV's  activities  within  the 
FCZ  to  the  Coast  Guard  and  NMFS  as 
specified  in  this  section. 

(b)  All  reports  required  by  this  section 
must  be  in  English  and  in  the  formats 
specified  in  the  appendices.  Reports 
should  be  delivered  by  private  or 
commercial  communications  facilities  to 
the  appropriate  Coast  Guard 
commander,  who  will  relay  them  to 
NMFS.  Weekly  reports  may  also  be 
delivered  directly  to  the  appropriate 
NMFS  Region  or  Center  (Tables  1  and  2 
of  Appendix  A  to  this  subpart).  (The 
required  reports  may  be  delivered  to  the 
closest  Coast  Guard  communication 
station  as  indicated  in  Table  3  of 
Appendix  A  or  other  Coast  Guard 
communication  station  0/7/y //adequate 
private  or  commercial  communications 
facilities  have  not  been  successfully 
contacted.)  Radio  reports  must  be  made 
via  radiotelegraphy  or  Telex  where 
available.  In  this  section,  a  message  is 
considered  transmitted  when  its  receipt 
is  acknowledged  by  a  communications 
facility  and  considered  delivered  upon 
its  receipt  by  the  offices  of  the 
appropriate  Coast  Guard  commander. 
NMFS  Regional  Office,  or  NMFS  Center 
identified  in  Appendix  A.  Reports 
required  by  this  section  may  be 
submitted  by  the  vessel's  designated 
representative;  however,  the  operator  of 
the  FFV  is  responsible  for  the  correct 
and  timely  filing  of  all  required  reports. 

(c)  Activity  reports.  The  operator  of 
each  FFV  must  report  the  FFV's 
movements  and  activities  before  or  upon 
the  event  as  specified  in  this  paragraph 
and  as  illustrated  in  Appendix  B  to  this 
subpart  (EXCEPTION:  §  611.81(d)).  Each 
FFV  report  must  contain  the  following 
information:  The  message  identifier 
"VESREF'  to  indicate  it  is  a  vessel 
activity  report.  FFV  name,  international 
radio  call  sign  (IRCS).  date  (month  and 
day  based  on  GMT),  time  (hour  and 
minute  GMT),  position  (latitude  and 
longitude  to  the  nearest  degree  and 
minute)  where  required,  area  (use 
fishing  area  code  from  Appendix  C  to 
this  subpart)  where  required,  the 
appropriate  action  code,  confirmation 
codes  where  required,  and  the  other 
information  specified  in  paragraphs 
(c)(1)  through  (c)(ll)  of  this  section. 

(1)  BEGIN.  Each  operator  must  specify 
the  date.  time,  position  and  area  the  FFV 
will  actually  BEGIN  fishing  in  the  FCZ 
and  the  species  (by  species  code  from 
Appendix  D  to  this  subpart),  product  (by 
product  code  from  Appendix  E  to  this 
subpart),  and  quantity  of  all  fish  and 
fish  products  (by  product  weight  to  the 
nearest  hundredth  of  a  metric  ton)  on 
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board  when  entering  the  FCZ  (action 
code  BEGIN).  The  message  must  be 
delivered  at  least  24  hours  before  the 
vessel  begins  to  fish. 

(2)  DEPART.  Each  operator  must 
specify  the  date.  time,  position,  and  area 
the  FFV  will  DEPART  the  FCZ  to 
embark  or  debark  an  observer,  to  visit  a 
U.S.  port,  to  conduct  a  joint  centure  in 
internal  waters,  or  to  otherwise 
temporarily  leave  an  authorized  fishing 
area  but  not  depart  the  seaward  limit  of 
the  FCZ  (action  code  DEPART).  The 
message  must  be  transmitted  before  the 
FFV  departs  the  present  Hshing  area  and 
delivered  within  24  hours  of  its 
transmittal. 

(3)  RETURN.  Each  operator  must 
specify  the  date,  time,  position,  and  area 
the  FFV  will  RETURN  to  the  FCZ 
following  a  temporary  departure,  and 
the  species  (by  species  code  from 
Appendix  D  to  this  subpart),  product  (by 
product  code  from  Appendix  E  to  this 
subpart),  and  quantity  of  all  Hsh  and 
fish  products  (by  product  weight  to  the 
nearest  hundredth  of  a  metric  ton)  on 
board  which  were  received  in  a  joint 
venture  in  internal  waters  (action  code 
RETURN).  The  message  must  be 
transmitted  before  returning  to  the  FCZ 
and  delivered  within  24  hours  of  its 
transmittal. 

(4)  SHIFT.  Each  operator  must  report 
each  SHIFT  in  Tishing  area  (as  shown  in 
Appendix  C  to  this  subpart)  by 
specifying  the  date,  time,  and  position 
the  FFV  will  start  fishing,  and  the  new 
area  (action  code  SHIFT).  The  message 
must  be  transmitted  before  leaving  the 
original  area  and  delivered  within  24 
hours  of  its  transmittal.  If  a  foreign 
vessel  operates  within  20  nautical  miles 
of  a  ftshing  area  boundary,  its  operator 
may  submit  in  one  message  the  shift 
reports  for  all  fishing  area  shifts 
occurring  during  one  fishing  day  (0001- 
2400  GMT).  This  message  must  be 
transmitted  prior  to  the  last  shift 
expected  to  be  made  in  the  day  and 
delivered  within  24  hours  of  its 
transmittal. 

[5]/VOPS.  Each  operator  must 
specify  the  date,  time,  position,  and  area 
at  which  the  FFV  will  START  joint 
venture  operations  (action  code  START 
JV  OPS)  or  END  joint  venture  operations 
(action  code  END  JV  OPS).  These 
reports  must  be  made  in  addition  to 
other  activity  reports  made  under  this 
section.  Each  message  must  be 
transmitted  before  the  event  and 
delivered  within  24  hours  of  its 
transmittal. 

(6)  TRANSFER.  The  operator  of  each 
FFV  which  anticipates  a  support 
operation  in  which  the  FFV  will  receive 
fish  or  fisheries  product  must  specify  the 
date.  time,  position,  and  area  the  FFV 


will  conduct  the  TRANSFER  and  the 
name  and  IRCS  of  the  other  FFV 
involved  (action  code  TRANSFER).  The 
message  must  be  transmitted  prior  to 
the  transfer  and  delivered  within  24 
hours  of  its  transmittal.  The  movement 
of  raw  fish  from  a  catching  vessel  or 
U.S.  fishing  vessel  to  a  processing  vessel 
and  the  return  of  nets  or  codends  is  not 
considered  a  transfer. 

(7)  OFFLOADED.  Each  operator  must 
specify  the  date,  time,  position  and  area 
the  FFV  OFFLOADED  fish  or  fisheries 
products  TO  another  FFV  in  a  transfer, 
the  other  FFV's  name.  IRCS.  species  (by 
species  code  from  Appendix  D  to  this 
subpart)  and  quantity  of  fish  and 
fisheries  products  (by  product  code  from 
Appendix  E  to  this  subpart  and  by 
product  weight  to  the  nearest  hundredth 
of  a  metric  ton)  offloaded  (action  code 
OFFLOADED  TO).  The  message  must  be 
transmitted  within  12  hours  after  the 
transfer  is  completed  and  delivered 
within  24  hours  of  its  transmittal  and 
before  the  FFV  ceases  fishing  in  the 
FCA. 

(8)  RECEIVED.  Each  operator  must 
specify  the  date.  time,  position,  and  area 
the  vessel  RECEIVED  fish  or  fisheries 
products  FROM  another  FFV  in  a 
transfer,  the  other  FFV's  name.  IRCS. 
species  (by  species  code  from  Appendix 
D  to  this  subpart)  and  quantity  of  fish 
and  fisheries  products  (by  product  code 
from  Appendix  E  to  this  subpart  and  by 
product  weight  to  the  nearest  hundredth 
of  a  metric  ton)  received  (action  code 
RECEIVED  FROM).  The  message  must 
be  transmitted  within  12  hours  after  the 
transfer  is  completed  and  delivered 
within  24  hours  of  its  transmittal  and 
before  the  FFV  ceases  fishing  in  the 
FCZ. 

(9)  CEASE.  Each  operator  must 
specify  the  date,  time,  position,  and  area 
the  FFV  will  CEASE  fishing  in  order  to 
leave  the  FCZ  (action  code  CEASE).  The 
message  must  be  delivered  at  least  24 
hours  before  the  FFV's  departure. 

(10)  CHANGE.  Each  operator  must 
report  any  CHANGE  TO  the  FFV's 
operations  if  the  position  or  time  of  an 
event  specified  in  an  activity  report  will 
vary  more  than  five  nautical  miles  or 
four  hours  from  that  previously  reported, 
by  sending  a  revised  message  inserting 
the  word  "CHANGE"  in  front  of  the 
previous  report,  repeating  the  name. 
IRCS,  date,  and  time  of  the  previous 
report,  adding  the  word  'TO"  and  the 
complete  revised  text  of  the  new  report 
(action  code  CHANGE  TO).  Changes  to 
reports  specifying  an  early  beginning  of 
fishing  by  an  FFV  or  other  changes  to 
reports  of  paragraphs  (c)(1)  through 
(c)(9)  must  be  transmitted  and  delivered 
as  if  the  CHANGE  report  was  the 
original  message. 


(11)  CANCEL.  Each  operator  wishing 
to  CANCEL  a  previous  report  may  do  so 
by  sending  a  revised  message,  and 
inserting  the  word  "CANCEL"  in  front  of 
the  previous  report's  vessel  name.  IRCS, 
date,  time  and  action  code  canceled 
(action  code  CANCEL).  The  message 
must  be  transmitted  and  delivered  prior 
to  the  date  and  time  of  the  event  in  the 
original  message. 

(d)  The  operator  of  an  FFV  will  be  in 
violation  of  paragraphs  (c)(1)  through 
(c)(9)  of  this  section  if  the  FFV  does  not 
pass  within  five  nautical  miles  of  the 
position  given  in  the  report  within  four 
hours  of  the  time  given  in  the  report 

(e)  The  notices  required  by  this 
section  may  be  provided  for  individual 
or  groups  of  FFV's  (on  a  vessel-by- 
vessel  basis)  by  fleet  commanders  or 
other  authorized  persons.  An  FFV 
operator  may  retransmit  reports  on  the 
behalf  of  another  FFV,  if  authorized  by 
that  FFV's  operator.  This  does  not 
relieve  the  individual  vessel  operator  of 
the  responsibility  of  filing  required 
reports.  In  these  cases,  the  message 
format  in  Appendix  B  of  this  subpart 
should  be  modified  so  that  each  line  of 
text  under  "VESREP"  is  a  separate 
vessel  report. 

(f)  Weekly  reports.  (1)  The  operator  of 
each  FFV  in  the  FCZ  must  submit 
appropriate  weekly  reports  through  the 
nation's  designated  representative.  The 
report  must  arrive  at  the  address  and 
time  specified  in  paragraph  (g)  of  this 
section.  The  reports  may  be  sent  by 
Telex,  but  a  completed  copy  of  the 
report  form  (see  Appendices  F.  G.  and  H 
to  the  subpart)  must  be  mailed  or  hand 
delivered  to  confirm  the  Telex. 
Designated  representatives  may  include 
more  than  one  vessel  report  in  a  Telex 
message,  if  the  information  is  submitted 
on  a  vessel-by-vessel  basis.  Requests  for 
corrections  to  previous  reports  must  be 
submitted  through  the  nation's 
designated  representative  and  mailed  or 
hand-delivered,  together  with  a  written 
explanation  of  the  reasons  for  the  errors. 
The  appropriate  Regional  or  Center 
Director  may  accept  or  reject  any 
correction  and  initiate  any  appropriate 
civil  penalty  actions. 

(2)  Weekly  catch  report  (CATREPJ.  (i) 
The  operator  of  each  FFV  must  submit  a 
weekly  catch  report  stating  any  catch 
(activity  code  1)  in  round  weight  of  each 
species  or  species  group  allocated  to 
that  nation  by  area  and  days  fished  in 
each  area  for  the  weekly  period  Sunday 
through  Saturday,  GMT,  as  modified  by 
the  fishery  in  which  the  FFV  is  engaged 
(see  Subpart  C  through  G  of  this  part). 
Foreign  vessels  delivering  unsorted. 
unprocessed  fish  to  a  processing  vessel 
are  not  required  to  submit  CATREP's.  if 
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that  processing  vessel  {activity  code  2) 
submits  coRsolidated  CATREP's  for  all 
fish  received  during  each  weekly  period. 
No  report  is  required  for  FFV's  which  do 
not  catch  or  receive  foreigu-caught  fish 
during  the  reporting  period. 

(ii)  Appendix  F  lo  this  subpart 
contains  the  instructions  and  form  to 
submit  a  CATREP. 

(3)  IVeek/y  receipts  report  (RECREP). 
(i)  The  operator  of  each  FFV  must 
submit  a  v.eekiy  report  stating^any 
receipts  of  U.S.-harvested  fish  in  a  joint 
venture  (activity  code  4)  for  the  weekly 
period  Sunday  through  Saturday,  GMT. 
as  modified  by  the  fishery  in  which  the 
FKV  is  engaged  (see  Subparts  C  through 
G  of  this  parti,  for  each  fishing  area  by 
authorized  or  prohibited  species  or 
species  group;  days  fish  received:  round 
weight  retained  or  returned  to  the  U.S. 
fishing  vessel;  number  of  codends 
received;  and  number  of  vessels 
transferring  codends.  The  report  must 
also  include  the  names  of  U.S.  fishing 
vessels  transferring  codends  during  the 
week.  No  report  is  required  for  FFV's 
which  do  not  receive  any  U.S.-harvested 
fish  during  the  reporting  period, 
(ii)  Appendix  G  to  this  subpart 
•  contains  the  instructions  and  form  to 
submit  a  RECREP. 

|4)  Marine  mammal  reoort 
tMAMREP).  (i)  The  operator  of  each 
FFV  must  submit  a  weekly  report  stating 
any  incidental  catch  or  receipt  of  marine 
mammals  (activity  codes  1  or  2  and/or 
4).  the  geographical  position  caught,  the 
condition  of  the  animal,  number  caught 
(if  more  than  one  of  the  same  species 
and  condition),  and  nationality  of  the 
catching  vessel  for  the  period  Sunday 
through  Saturday,  GMT,  as  modified  by 
the  fishery  in  which  the  vessel  is 
engaged  (see  Subparts  C  through  G  of 
this  part).  Foreign  catching  vessels 
delivering  unsorted.  inprocessed  fish  to 
processing  vessel  are  not  required  to 
submit  MAMREFs  provided  that  the 
processing  or  factory  vessel  (activity 
code  2)  submits  consolidated 
MAMREP's  for  all  fish  received  during 
each  weekly  period.  FFV's  receiving 
U.S.-harvested  fish  in  a  joint  venture 
(activity  code  4)  must  submit 
consolidated  reports  for  U.S.  vessels 
operating  in  the  joint  venture.  No  report 
is  requirled  for  FTV's  which  do  not  catch 
or  receive  marine  mammals  during  the 
reporting  period. 

(ii)  Appendix  H  to  this  subpart 
contains  the  instructions  and  form  to 
submit  a  MAMREP. 

(g)  Submission  instructions  for  weekly 
reports.  The  designated  representative 
for  each  FFV  must  submit  weekly 
reports  in  the  prescribed  format  to  the 
appropriate  Regional  or  Center  Director 
of  NMFS  by  1900  GMT  on  the 


Wednesday  following  the  end  of  the 
reporting  period.  For  fisheries  off 
Alaska,  weekly  reports,  other  than 
weekly  receipts  reports  (RECREP's). 
must  be  received  by  1900  GMT  on  the 
Friday  following  the  end  of  the  reporting 
period.  For  fisheries  off  Alaska,  weekly 
receipts  reports  (RECREFs)  must  be 
received  by  19  GMT  on  the  Wednesday 
following  the  end  of  the  reporting 
period.  However,  by  agreement  with  the 
appropriate  Director,  the  designated 
representative  may  submit  weekly 
reports  to  some  other  facility  of  NMFS 
(See  Table  2  to  Appendix  A  to  this 
subpart). 

(Approved  by  (he  Office  of  Management  and 
Budqpl  under  OMB  control  number  0648- 

0075) 

§  61 1.5    Vessel  and  B*ar  identification. 

(a)  Vessel  identification.  (l)The 
operator  of  each  FFV  assigned  an 
infernafional  radio  call  sign  (IRCS)  must 
display  that  call  sign  amidships  on  both 
the  port  and  starboard  sides  of  the 
deckhouse  or  hull,  so  that  it  is  visible 
from  an  enforcement  vessel,  and  on  an 
appropriate  weather  deck  so  it  is  visible 
from  the  air. 

(2)  The  operator  of  each  FFV  not 
assigned  an  IRCS.  such  as  a  small 
trawler  associated  with  a  mothership  or 
one  of  a  pair  of  trawlers,  must  display 
the  IRCS  of  the  associated  vessel, 
followed  by  a  numerical  suffix.  (For 
example.  JCZM-1.  JCZM-2.  etc.  would 
be  displayed  on  small  trawlers  not 
assigned  an  IRCS  operating  with  a 
mother  ship  whose  IRCS  is  ]CZM; 
IANP-1  would  be  displayed  by  a  pair 
trawler  not  assigned  an  IRCS  operating 
with  a  trawler  whose  IRCS  is  JANP.) 

(3)  The  vessel  identification  must  be 
in  a  color  in  contrast  to  the  background 
and  must  be  permanently  afTixed  to  the 
FFV  in  block  roman  alphabet  letters  and 
arabic  numerals  at  least  one  meter  in 
height  for  FFV's  over  20  meters  in 
length,  and  at  least  one-half  meter  in 
height  for  all  other  FFV's. 

(b)  Navigational  lights  and  shapes. 
Each  FFV  must  display  the  lights  and 
shapes  prescribed  by  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (TIAS  8587.  and  1981 
amendment  TIAS  10672).  for  the  activity 
in  which  the  FFV  is  engaged  (as 
described  at  33  CFR  Part  81). 

(c)  Cear  identification.  (1)  The 
operator  of  each  FFV  must  ensure  that 
all  deployed  fishing  gear  which  is  not 
physically  and  continuously  attached  to 
an  FFV:  (i)  is  clearly  marked  at  the 
surface  with  a  buoy  displaying  the 
vessel  identification  of  the  FFV  (see 
paragraph  (a)  of  this  section)  to  which 
the  gear  belongs,  (ii)  has  attached  a  light 


visible  for  two  miles  at  night  in  good 
visibility,  and  (iii)  has  a  radio  buoy. 
Trawl  codends  passed  from  one  vessel 
to  another  are  considered  continuously 
attached  gear  and  are  not  required  to  be 
marked. 

(2)  The  operator  of  each  FFV  must 
ensure  that  deployed  longlines.  strings 
of  traps  or  pots,  and  g'llnets  are  marked 
at  the  surface  at  each  terminal  end  with: 
(i)  a  buoy  displ^jying  the  vessel 
identification  of  the  FFV  to  which  the 
gear  belongs  (see  paragraph  (a)  of  this 
section,  (ii)  a  light  visible  for  two  miles 
at  night  in  good  visibility,  and  (iii)  a 
radio  buoy. 

Additional  requirements  may  be 
specified  in  Subparts  C  through  G  for 
the  fishery  in  which  the  vessel  is 
engaged. 

(3)  Unmarked  or  incorrectly  identified 
fishing  gear  may  be  considered 
abandoned  and  may  be  disposed  of  in 
accordance  with  applicable  Federal    • 
regulations  by  any  authorized  officer. 

(d)  Maintenance.  The  operator  of  each 
FFV  must — 

(1)  Keep  the  vessel  and  gear 
identification  clearly  legible  and  in  good 
repair: 

(2)  Ensure  that  nothing  on  the  FFV 
obstructs  the  view  of  the  markings  from 
an  enforcement  vessel  or  aircraft;  «nd 

(3)  Ensure  that  the  proper  navigational 
lights  and  shapes  are  displayed  for  the 
FFV's  activity  and  are  properly 
functioning. 

§  6 1 1 .6    FacUttation  of  enf orcemanL 

(a)  General.  (1)  The  owner,  operator, 
or  any  person  aboard  any  FFV  subject 
to  this  part  must  immediately  comply 
with  instructions  and  signals  issued  by 
an  authorized  officer  to  stop  the  FF'V;  to 
move  the  FFV  to  a  specified  location: 
and  to  facilitate  safe  boarding  and 
inspection  of  the  vessel,  its  gear, 
equipment,  records,  and  fish  and  fish 
products  on  board  for  purposes  of 
enforcing  the  Magnuson  Act  and  this 
part. 

(2)  The  operator  of  each  FFV  must 
provide  vessel  position  or  other 
information  when  requested  by  NMFS 
or  the  Coast  Guard  within  the  time 
specified  in  the  request. 

(b)  Communications  equipment  (1) 
Each  FFV  must  be  equipped  with  a 
VFIF-FM  radiotelephone  station  located 
so  that  it  may  be  operated  from  the 
wheelhouse.  Each  operator  must 
maintain  a  continous  listening  watch  on 
channel  16  (156.8  mHz). 

(2)  Each  FFV  must  be  equipped  with  a 
radiotelegraph  station  capable  of 
communicating  via  500  kHz 
radiotelegraph  and  at  least  one  working 
frequency  between  405  kllz  and  535 
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kHz,  and  a  radiotelephone  station 
capable  of  conununicating  via  2182  kHz 
radiotelephony  and  at  least  one  set  of 
working  frequencies  identified  in  Table 
3  to  Appendix  A  of  this  subpart 
appropriate  to  the  fishery  in  which  the 
FFV  is  operating.  Each  operator  must 
monitor  and  be  ready  to  communicate 
via  500  kHz  radiotelegraph  and  2182  kHz 
radiotelephone  each  day  from  0800  GMT 
to  0830  GMT  and  2000  to  2030  GMT.  and 
in  preparation  for  boarding. 

(3)  FFV's  that  are  not  equipped  with 
processing  facilities  and  that  deliver  all 
catches  to  a  foreign  processing  vessel 
are  exempt  ftx)m  the  requirements  of 
paragraph  (b)(2)  of  this  section. 

(4)  FFV's  with  no  IRCS  which  do  not 
catch  fish  and  are  used  as  auxiliary 
vessels  to  handle  codends.  nets, 
equipment,  or  passengers  for  a 
processing  vessel  are  exempt  from  the 
requirements  of  paragraph  (b)(1)  and 
(b)(2)  of  this  section. 

(5)  The  appropriate  Regional  Director, 
with  the  agreement  of  the  appropriate 
Coast  Guard  commander,  may,  upon 
request  by  a  foreign  nation,  accept 
alternatives  to  the  radio  requirements  of 
this  section  to  certain  FFV's  or  types  or 
FFV  operating  in  a  fishery,  provided 
they  are  adequate  for  the 
communications  needs  of  the  fishery. 

(c)  Communications  procedures.  (1) 
Upon  being  approached  by  a  Coast 
Guard  vessel  or  aircraft  or  other  vessel 
or  aircraft  with  an  authorized  officer 
aboard,  the  operator  of  any  FFV  subject 
to  this  part  must  be  alert  for 
communications  conveying  enforcement 
instructions.  The  enforcement  unit  may 
communicate  by  channel  18  VHF-FM 
radiotelephone,  2182  kHz 
radiotelephone,  500  kHZ  radiotelegraph, 
message  block  from  an  aircraft,  flashing 
light  or  flag  signals  from  the 
International  Code  of  Signals,  hand 
signal,  placard,  loudhailer,  or  other 
appropriate  means.  The  following 
signals  extracted  from  the  International 
Code  of  Signals  are  among  those  which 
may  be  used. 

(i)  "AA,  AA,  AA,  etc."  which  is  the 
call  for  an  unknown  station.  The 
signaled  vessel  should  respond  by 
identifying  itself  or  by  illuminating  the 
vessel  identification  required  by  §  611.5 
of  this  part; 

(ii)  "RY-CY"  meaning  "You  should 
proceed  at  slow  speed,  a  boat  is  coming 
to  you"; 

(iii)  "SQ3"  meaning  "You  should  stop 
or  heave  to;  I  am  going  to  board  you"; 
and 

(iv)  "L"  meaning  "You  should  stop 
your  vessel  instantly." 

(2)  Failure  of  an  FFV's  operator  to 
stop  the  vessel  when  directed  to  do  so 
by  an  authorized  officer  using  VHF-FM 


radiotelphone  (channel  18),  2182  kHz 
radiotelephone  (where  required),  500 
kHz  radiotelegraph  (where  required), 
message  block  from  an  aircraft,  flashing 
light  signal,  flaghoist,  or  loudhailer 
constitutes  a  violation  of  this  part. 

(3)  The  operator  of  or  any  person 
aboard  an  FFV  who  does  not 
understand  a  signal  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  radiotelephone  or 
other  means  must  consider  the  signal  to 
be  a  command  to  stop  the  FFJ/  instantly. 

(d)  Boarding.  The  operator  of  an  FFV 
signaled  for  boarding  must — 

(1)  Monitor  2182  kHz  radiotelephone 
and  500  kHz  radiotelegraph  (if  equipped) 
and  channel  16  (156.8  mHz)  VHF-FM 
radiotelephone; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  maintain 
the  safety  of  the  FFV  and  facilitate 
boarding  by  the  authorized  officer  and 
the  boarding  party  or  an  observer; 

(3)  Provide  the  authorized  officer, 
boarding  party,  or  observer  a  safe  pilot 
ladder.  The  operator  must  ensure  the 
pilot  ladder  is  securely  attached  to  the 
FFV  and  meets  the  construction 
requirements  of  Regulation  17,  Chapter 
V  of  the  International  Convention  for 
the  Safety  of  Life  at  Sea  (SOLAS),  1974 
(TIAS  9700  and  1978  Protocol,  TIAS 
10009),  or  a  substantially  equivalent 
national  standard  approved  by  letter 
from  the  Assistant  Administrator,  with 
agreement  with  the  Coast  Guard.  Safe 
pilot  ladder  standards  are  summarized 
below: 

(i)  The  ladder  must  be  of  a  single 
length  of  not  more  than  9  meters  (30 
feet),  capable  of  reaching  the  water  from 
the  point  of  access  to  the  FFV, 
accounting  for  all  conditions  of  loading 
and  trim  of  the  FFV  and  for  an  adverse 
list  of  15  degrees.  Whenever  the 
distance  from  sea  level  to  the  point  of 
access  to  the  ship  is  more  than  9  meters 
(30  feet),  access  must  be  by  means  of  an 
accommodation  ladder  or  other  safe  and 
convenient  means. 

(ii)  The  steps  of  the  pilot  ladder  must 
be— 

(A)  Of  hardwood,  or  other  material  of 
equivalent  properties,  made  in  one  piece 
free  of  knots,  having  an  efficient  non- 
slip  surface;  the  four  lowest  steps  may 
be  made  of  rubber  of  sufficient  strength 
and  stiffness  or  of  other  suitable 
material  of  equivalent  characteristics; 

(B)  Not  less  than  480  millimeters  (19 
inches)  long,  115  millimeters  (4V4  inches) 
wide,  and  25  millimeters  (1  inch)  in 
depth,  excluding  any  non-slip  device; 
and 

(C)  Equally  spaced  not  less  than  300 
millimeters  (12  inches]  nor  more  than 
380  millimeters  (15  inches)  apart  and 


secured  in  such  a  manner  that  they  will 
remain  horizontal. 

(iii)  No  pilot  ladder  may  have  more 
than  two  replacement  steps  which  are 
secured  in  position  by  a  method 
different  from  that  used  in  the  original 
construction  of  the  ladder. 

(iv)  The  side  ropes  of  the  ladder  must 
consist  of  two  uncovered  manila  ropes 
not  less  than  60  millimeters  (ZV*  inches) 
in  circumference  on  each  side  (or 
synthetic  ropes  of  equivalent  size  and 
equivalent  or  greater  strength).  Each 
rope  must  be  continuous  with  no  joints 
below  top  step. 

(v)  Battens  made  of  hardwood,  or 
other  material  of  equivalent  properties, 
in  one  piece  and  not  less  than  1.80 
meters  (5  feet  10  inches)  long  must  be 
provided  at  such  intervals  as  will 
prevent  the  pilot  ladder  from  twisting. 
The  lowest  batten  must  be  on  the  fifth 
step  from  the  bottom  of  the  ladder  and 
the  interval  between  any  batten  and  the 
next  must  not  exceed  9  steps. 

(vi)  Where  passage  onto  or  off  the 
ship  is  by  means  of  a  bulwark  ladder, 
two  handhold  stanchions  must  be  fitted 
at  the  point  of  boarding  or  leaving  the 
FFV  not  less  than  0.70  meter  (2  feet  3 
inches)  nor  more  than  0.80  meter  (2  feet 
7  inches)  apart,  not  less  than  40 
millimeters  (2Vi  inches)  in  diameter,  and 
must  extend  not  less  than  1.20  meters  (3 
feet  11  inches)  above  the  top  of  the 
bulwark. 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer  or  observer,  provide  a 
manrope,  safety  line  and  illumination  for 
the  ladder;  and 

(5)  Take  such  other  actions  as 
necessary  to  ensure  the  safety  of  the 
authorized  officer  and  the  boarding 
party  and  to  facilitate  the  boarding  and 
inspection. 

(e)  Access  and  records.  (1)  The  owner 
and  operator  of  each  FFV  must  provide 
authorized  officers  access  to  all  spaces 
where  work  is  conducted  or  business 
papers  and  records  are  prepared  or 
stored,  including  but  not  limited  to, 
personal  quarters  and  areas  within 
personal  quarters. 

(2)  The  owner  and  operator  of  each 
FFV  must  provide  to  authorized  officers 
all  records  and  documents  pertaining  to 
the  fishing  activities  of  the  vessel, 
including  but  not  hmited  to,  production 
records,  fishing  logs,  navigation  logs, 
transfer  records,  product  receipts,  cai^ 
stowage  plans  or  records,  draft  or 
displacement  calculations,  customs 
documents  or  records,  and  an  accurate 
hold  plan  reflecting  the  current  structure 
of  the  vessel's  storage  and  factory 
spaces. 
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(f)  Product  storage.  The  operator  of 
each  permitted  FFV  storing  fish  or  fish 
products  in  a  storage  space  must  ensure 
that  all  non-fish  product  items  are 
neither  stowed  beneath  nor  covered  by 
fish  products,  unJess  required  to 
maintain  the  stability  and  safety  of  the 
vessel.  These  items  include,  but  are  not 
limited  to.  portable  conveyors,  exhaust 
fans,  ladders,  nets,  fiiel  bladders,  extra 
bin  boards,  or  other  movable  non- 
product  items.  These  items  may  be  in 
the  space  when  necessary  for  safety  of 
the  vessel  or  crew  or  for  storage  of  the 
product.  Lumber,  bin  boards,  or  other 
dunnage  may  be  used  for  shoring  or 
bracing  of  product  to  ensure  safety  of 
crew  and  to  prevent  shifting  of  cargo 
within  the  space. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  064A- 
0075) 

S  611.7    ProNbWen*. 

(a)  It  is  unlawful  for  any  person  to  do 
the  following: 

(1)  Ship,  transport,  o^er  for  sale,  sell, 
purchase,  import  export,  or  have 
custody,  control,  or  possession  of  any 
fish  taken  or  retained  in  violation  of  the 
Magnuson  Act,  the  applicable  CIFA.  this 
part,  or  any  permit  issued  under  this 
part; 

(2)  Refuse  to  allow  an  authorized 
officer  to  board  an  FFV  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act,  the  applicable  GIF  A,  this 
part,  or  any  other  permit  issued  under 
this  part; 

(3)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  or  interfere  with  any 
authorized  officer  in  the  conduct  of  any 
inspection  or  search  described  in 
paragraph  (a)(2]  of  this  section; 

(4)  Resist  a  Ia%vful  arrest  for  any  act 
prohibited  by  the  Magnuson  Act.  the 
applicable  GIFA,  this  part,  or  any  permit 
issued  under  this  part: 

(5)  Interfere  with,  delay,  or  prevent  by 
any  means  the  apprehension  or  arrest  of 
another  person  with  the  knowledge  that 
such  other  person  has  committed  any 
act  prohibited  by  the  Magnuson  Act,  the 

Applicable  GIFA,  this  part,  or  any  permit 
issued  under  this  part; 

(6)  Interfere  with,  obstruct  delay, 
oppose,  impede,  intimidate,  or  prevent 
by  any  means  any  boarding, 
investigation  or  search,  wherever 
conducted,  in  the  process  of  enforcing 
the  Magnuson  Act  the  applicable  GIFA, 
this  part,  or  any  permit  issued  under  this 
part; 

(7)  Engage  in  any  fishing  activity  for 
which  the  FFV  does  not  have  a  permit 
as  required  under  t  611.3; 

(8)  Engage  in  any  fishing  activity 
within  the  FCZ  without  a  U.S.  observer 


aboard  the  FFV,  unless  the  requirement 
has  been  waived  by  the  appropriate 
Regional  Director; 

(9)  Retain  or  attempt  to  retain,  within 
the  FCZ,  directly  or  indirectly,  any  U3.- 
harvested  fish,  unless  the  FFV  has  a 
permit  for  activity  code  4  which 
authorizes  the  receipt  of  that  species  of 
U.S.-harvested  fish: 

(10)  Use  any  fishing  vessel  to  engage 
in  fishing  after  the  revocation,  or  during 
the  period  of  suspension,  of  an 
applicable  permit  issued  under  tliis  part; 

(11)  Violate  any  provision  of  the 
applicable  GIFA; 

(12)  Falsely  or  incorrectly  complete 
(including  by  omission)  a  permit 
application  or  permit  form  as  specified 
in  SS  611.3(d)  and  (k); 

(13)  Fail  to  report  to  the  Assistant 
Administrator  within  15  days  any 
change  in  the  information  contained  in 
the  permit  application  for  a  FFV,  as 
specified  in  (  611.3(k); 

(14)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  or  interfere  with  an 
observer  placed  aboard  an  FFV  under 
this  part 

(15)  Interfere  with  or  bias  the 
sampling  procedure  employed  by  an 
observer,  including  sorting  or  discarding 
any  catch  prior  to  sampling,  unless  the 
observer  has  stated  that  sampling  will 
not  occur,  or  tampering  with,  destroying, 
or  discarding  an  observer's  collected 
samples,  equipment  records, 
photographic  film,  papers,  or  effects 
without  the  express  consent  of  the 
observer 

(16)  Prohibit  or  bar  by  command, 
impediment  threat,  coercion,  or  refusal 
of  reasonable  assistance,  an  observer 
from  collecting  samples,  conducting 
product  recovery  rate  determinations,  ' 
making  observations,  or  otherwise 
performing  the  observer's  duties; 

(17)  Harass  an  authorized  officer  or 
observer  (including  sexual  harassment) 
by  conduct  which  has  the  purpose  or 
effect  of  unreasonably  interfering  with 
the  observer's  work  performance,  or 
which  creates  an  intimidating,  hostile,  or 
offensive  environment.  In  determining 
whether  conduct  constitutes 
harassment,  the  totaUty  of  the 
circumstances,  including  the  nature  of 
the  conduct  and  the  context  in  which  il 
occurred,  will  be  considered.  The 
determination  of  the  legality  of  a 
particular  action  will  be  made  &om  the 
facts  on  a  case-by-case  basis; 

(18)  Fail  to  provide  the  required 
assistance  to  an  observer  as  described 
at  §S  611.8(c)  and  (d); 

(19)  Fail  to  identify,  falsely  identify, 
fail  to  properly  maintain,  or  obscure  the 
identification  of  the  FFV  or  its  gear  as 
required  by  this  part 


(20)  Falsify  or  fail  to  make,  keep, 
maintain,  or  submit  any  record  or  report 
required  by  this  part; 

(21)  Fail  to  return  to  the  sea  or  fail  to 
otherwise  treat  prohibited  species  as 
required  by  this  part; 

(22)  Pail  to  report  or  falsely  report  any 
gear  conflict: 

(23)  Fail  to  report  or  falsely  report  any 
loss,  jettisoning,  or  abandonment  of 
fishing  gear  or  other  article  into  the  FCZ 
which  might  interfere  with  fishing, 
obstruct  fishing  gear  or  vessels,  or  cause 
damage  to  any  fishery  resource  or 
marine  mammals; 

(24)  Continue  activity  codes  1  through 
4  after  those  activity  codes  have  been 
canceled  under  9  811.13; 

(25)  Violate  any  provisions  of 
Subparts  C  through  G  of  this  part; 

(26)  Violate  any  provision  of  this  part, 
the  Magnuson  Act,  the  appHcable  GIFA, 
any  notice  issued  under  this  part  or  any 
permit  issued  under  this  part;  or 

(27)  Attempt  to  do  any  of  the 
foregoing. 

(b)  It  is  unlawful  for  any  FFV,  and  for 
the  owner  or  operator  of  any  FFV  except 
an  FFV  engaged  only  in  recreational 
fishing,  to  fish — 

(1)  Within  the  bound£iries  of  any 
State,  unless  the  fishing  is  authorized  by 
the  Governor  of  that  State  as  permitted 
by  section  306(c)  of  the  Magnuson  Act  to 
engage  in  a  joint  venture  for  processing 
and  support  with  U.S.  fishing  vessels  in 
the  internal  waters  of  that  State;  or 

(2)  Within  the  FCZ,  or  for  any 
anadromous  species  or  continental  shelf 
fishery  resources  beyond  the  FCZ, 
unless  the  fishing  is  authorized  by,  and 
conducted  in  accordance  with,  a  valid 
permit  issued  under  8  611.3  or  by  the 
Secretary  of  State  under  the 
International  Convention  for  the  High 
Seas  Fisheries  of  the  North  Pacific 
Ocean. 

S61t8    OtMwvcrs. 

(a)  General.  To  carry  out  such 
scientific,  compliance  monitoring,  and 
other  functions  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
the  Magnuson  Act  the  appropriate 
Regional  or  Center  Director  (See  Table  2 
to  Appendix  A  to  this  subpart)  may 
assign  U.S.  observers  to  FFV's.  Except 
as  provided  for  in  section  201(i)(2)  of  the 
Magnuson  Act,  no  FFV  may  conduct 
fishing  operations  within  the  FCZ  unless 
a  U.S.  observer  is  aboard. 

(b)  Effort  plan.  To  ensure  the 
availability  of  an  observer  as  required 
by  this  section,  the  owners  and 
operators  of  FFV's  wishing  to  fish  within 
the  FCZ  will  submit  to  the  appropriate 
Regional  Director  or  Center  Director, 
and  also  to  the  Chief,  Office  of 
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Enforcement,  National  Marine  Fisheries 
Service.  Washington,  D.C  20235,  ATTN: 
F/M5  (see  Table  4  to  Appendix  A  to  this 
subpart),  a  schedule  of  fishing  effort  30 
days  prior  to  the  beginning  of  each 
quarter.  A  quarter  is  a  time  period  of 
three  consecutive  months  begirming 
January  1.  April  1.  July  1,  and  October  1 
of  each  year.  The  schedule  will  contain 
the  name  and  IRCS  of  each  FFV 
intending  to  fish  within  the  FCZ  during 
the  upcoming  quarter,  and  each  FFVs 
expected  date  of  arrival  and  expected 
date  of  departure. 

(1)  The  appropriate  Regional  or  Center 
Dfrector  must  be  notified  immediately  of 
any  substitution  of  vessels  or  any 
cancellation  of  plans  to  Hsh  in  the  FCZ 
for  FFV's  listed  in  the  effort  plan 
required  by  this  section. 

(2)  If  an  arrival  date  of  an  FFV  will 
vary  more  than  five  days  from  the  date 
listed  in  the  quarterly  schedule,  the 
appropriate  Regional  or  Center  Director 
must  be  notified  at  least  10  days  in 
advance  of  the  rescheduled  date  of 
arrival.  If  the  notice  required  by  this 
paragraph  is  not  given,  the  FFV  may  not 
engage  in  fishing  until  an  observer  is 
available  and  has  been  placed  aboard 
the  vessel  or  the  requirement  has  been 
waived  by  the  appropriate  Regional  or 
Center  Director. 

(c)  Assistance  to  observers.  To  assist 
the  observer  in  the  accomplishment  of 
his  or  her  assigned  duties,  the  owner 
and  operator  of  an  FFV  to  which  an 
observer  is  assigned  must — 

(1)  Provide,  at  no  cost  to  the  observer 
or  the  United  States,  accommodations 
for  the  observer  aboard  the  FFV  which 
are  equivalent  to  those  provided  to  the 
officers  of  that  vessel; 

(2)  Cause  the  FFV  to  proceed  to  such 
places  and  at  such  times  as  may  be 
designated  by  the  appropriate  Regional 
or  Center  Director  for  the  purpose  of 
embarking  and  debarking  the  observer; 

(3)  Allow  the  observer  to  use  the 
FFV's  communications  equipment  and 
personnel  upon  demand  for  the 
transmission  and  receipt  of  messages; 

(4)  Allow  the  observer  access  to  and 
use  of  the  FFVs  navigation  equipment 
and  personnel  upon  demand  to 
determine  the  vessel's  position; 

(5)  Allow  the  observer  free  and 
unobstructed  access  to  the  FFV's  bridge, 
trawl,  or  woricing  decks,  holding  bins, 
processing  areas,  freezer  spaces,  weight 
scales,  cargo  holds  and  any  other  space 
which  may  be  used  to  hold,  process 
weigh,  or  store  fish  or  fish  products  at 
any  time; 

(6)  Allow  the  observer  to  inspect  and 
copy  the  FFVs  daily  log, 
communications  log,  transfer  log,  and 
any  other  log,  document,  notice,  or 
record  required  by  these  regulations; 


(7)  Provide  the  observer  copies  of  any 
records  required  by  these  regulations 
upon  demand: 

(8)  Notify  the  observer  at  least  15 
minutes  before  fish  are  brought  aboard 
or  fish  or  fish  products  are  transferred 
from  the  FFV  to  allow  sampling  the 
catch  or  observing  the  transfer,  unless 
the  observer  specifically  requests  not  to 
be  notified;  and 

(9)  Provide  all  other  reasonable 
assistance  to  enable  the  observer  to 
carry  out  his  or  her  duties. 

(d)  Observer  transfers.  (1)  The 
operator  of  the  FFV  must  ensure  that 
transfers  of  observers  at  sea  via  small 
boat  or  raft  are  carried  out  during 
daylight  hours  as  weather  and  sea 
conditions  allow,  and  with  the 
agreement  of  the  observer  involved.  The 
FFV  operator  must  provide  the  observer 
three  hours  advance  notice  of  at-sea 
transfers,  so  that  the  observer  may 
collect  personal  belongings,  equipment, 
and  scientific  samples. 

(2)  The  FFV's  involved  must  provide  a 
safe  pilot  ladder  and  conduct  the 
transfer  according  to  the  procedures  of 

S  eil.6(d)  to  ensure  the  safety  of  the 
observer  during  the  transfer. 

(3)  An  experienced  crew  member 
must  assist  the  observer  in  the  small 
boat  or  raft  in  which  the  transfer  is 
made. 

(e)  Supplementary  observers.  In  the 
event  funds  are  not  available  from 
Congressional  appropriations  of  fees 
collected  to  assign  an  observer  to  a 
foreign  fishing  vessel,  the  appropriate 
Regional  or  Center  Director  will  assign  a 
supplementary  observer  to  that  vessel. 
The  costs  of  supplementary  observers 
will  be  paid  for  by  the  owners  and 
operators  of  foreign  fishing  vessels  as 
provided  for  in  paragraph  (h)  of  this 
section. 

(f)  Supplementary  observer  authority 
and  duties.  (1)  A  supplementary 
observer  aboard  a  foreign  fishing  vessel 
has  the  same  authority  and  must  be 
treated  in  all  respects  as  an  observer 
who  is  employed  by  NMFS  either 
directly  or  under  contract. 

(2]  "The  duties  of  supplementary 
observers  and  their  deployment  and 
work  schedules  will  be  specified  by  the 
appropriate  Regional  or  Center  Director. 

(3]  All  data  collected  by 
supplementary  observers  will  be  under 
the  exclusive  control  of  the  Assistant 
Adminisfrator. 

(g)  Supplementary  observer 
payment. — (1)  Metiiod  of  payment  The 
owners  and  operators  of  foreign  fishing 
vessels  must  pay  directly  to  the 
confractor  the  costs  of  supplementary 
observer  coverage.  Payment  must  be 
made  to  the  contractor  supplying 
supplementary  observer  coverage  either 


by  letter  of  credit  or  certified  check 
drawn  on  a  Federally  chartered  bank  in 
U.S.  dollars,  or  other  financial  institution 
acceptable  to  the  contractor.  The  letter 
of  credit  used  to  pay  supplementary 
observer  fees  to  contractors  must  be 
separate  and  distinct  from  the  letter  of 
credit  required  by  9  611.22(b)(2Kn)  of 
these  regulations.  Billing  schedules  will 
be  specified  by  th€  terms  of  the  contract 
between  NOAA  and  the  contractors 
beginning  in  FY  1988.  During  FY  1985. 
the  billing  schedule  will  be  determined 
by  the  Assistant  Administrator  to 
ensure  sufficient  funding  for  the 
program.  Billings  for  supplementary 
observer  coverage  will  be  approved  by 
the  appropriate  Regional  or  Center 
Director  and  then  transmitted  to  the 
owners  and  operators  of  foreign  fishing 
vessels  by  the  appropriate  designated 
representative.  Each  country  will  have 
only  one  designated  representative  to 
receive  observer  bills  for  all  vessels  of 
that  country  except  as  provided  for  b^ 
the  Assistant  Administrator.  All  bills 
must  be  paid  within  ten  working  days  of 
the  billing  date.  Failure  to  pay  an 
observer  bill  will  constitute  grounds  to 
revoke  fishing  permits.  All  fees  collected 
under  this  section  will  be  considered 
interim  in  nature  and  subject  to 
reconciliation  at  the  end  of  the  fiscal 
year  in  accordance  with  paragraph  (g)(4) 
of  this  section  and  {  611.22(b)(3]  of  these 
regulations. 

(2)  Contractor  costs.  The  costs 
charged  for  supplementary  observer 
coverage  to  the  owners  and  operators  of 
foreign  fishing  vessels  may  not  exceed 
the  costs  charged  to  NMFS  for  the  same 
or  similar  services,  except  that 
contractors  may  charge  to  the  owners 
and  operators  of  foreign  fishing  vessels 
and  additional  fee  to  cover  the 
administrative  costs  of  the  program  not 
ordinarily  part  of  contract  costs  charged 
to  NMFS.  "The  costs  charged  foreign 
fishermen  for  supplementary  observers 
may  include,  but  are  not  limited  to  the 
following: 

(i)  Salary  and  benefits,  including 
overtime,  for  supplementary  observers; 

(ii)  The  costs  of  post-certification 
training  required  by  paragraph  (i)  (2)  of 
this  section; 

(iii)  The  costs  of  travel,  transportation, 
and  per  diem  associated  with  deploying 
supplementary  otiservers  to  foreign 
fishing  vessels  including  the  cost  of 
travel,  transportation,  and  per  diem  from 
the  supplementary  observer's  post  of 
duty  to  the  point  of  embarkation  to  the 
foreign  fishing  vessel,  and  then  from  the 
point  of  disembarkation  to  the  post  of 
duty  from  where  the  trip  began.  For  the 
purposes  of  these  regulations,  the 
appropriate  Regional  or  Center  Director 
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will  designate  posts  of  duty  for 
supplementary  observers; 

(iv)  The  costs  of  travel,  transportation, 
and  per  diem  associated  with  the 
debriefing  following  deployment  of  a 
supplementary  observer  by  NMFS 
officials:  and 

(v)  The  administrative  and  overhead 
costs  incurred  by  the  contractor  and.  if 
appropriate,  a  reasonable  profit. 

(3)  NMFS  costs.  The  owners  and 
operators  of  foreign  Hshing  vessels  must 
also  pay  to  NMFS  as  part  of  the 
surcharge  required  by  Section  201{i)(4) 
of  the  Magnuson.  the  following  costs: 

(i)  The  costs  of  certifying  applicants 
for  the  position  of  supplementary 
observer 

(ii)  The  costs  of  any  equipment, 
including  safety  equipment,  sampling 
equipment,  operations  manuals,  or  other 
texts  necessary  to  perform  the  duties  of 
a  supplementary  observer.  The 
equipment  will  be  specified  by  the 
appropriate  Regional  or  Center  Director 
according  to  the  requirements  of  the 
fishery  to  which  the  supplementary 
observer  will  be  deployed: 

(iii)The  costs  associated  with 
communications  with  supplementary 
observers  for  transmission  of  data  and 
routine  messages; 

(iv)  For  the  purposes  of  monitoring  the 
supplementary  observer  program,  the 
costs  for  the  management  and  analysis 
of  data: 

(v)  The  costs  for  data  editing  and 
entry: 

(vi)  Any  costs  incurred  by  NMFS  to 
train,  deploy  or  debrief  a  supplementary 
observer  and 

(vii)  The  cost  for  U.S.  Customs 
inspection  for  supplementary  observers 
disembarking  after  deployment. 

(4)  Reconciliation.  Fees  collected  by 
the  contractor  in  excess  of  the  actual 
costs  of  supplementary  observer 
coverage  will  be  refunded  to  the  owners 
and  operators  of  foreign  Hshing  vessels, 
or  kept  on  deposit  to  defray  the  costs  of 
future  supplementary  observer 
coverage.  Refunds  will  be  made  within 
60  days  after  flnal  costs  are  determined 
and  approved  by  NMFS. 

(h)  Supplementary  observer 
contractors. — (1)  Contractor  eligibility. 
Supplementary  observers  will  be 
obtained  by  NMFS  from  persons  or 
firms  having  established  contracts  to 
provide  NMFS  with  observers.  In  the 
event  no  such  contract  is  in  place, 
NMFS  will  use  established,  competitive 
contracting  procedures  to  select  persons 
or  firms  to  provide  supplementary 
observers.  The  services  supplied  by  the 
supplementary  observer  contractors  will 
be  as  described  within  the  contract  and 
as  specified  below. 

(2)  Supplementary  observer 
contractors  must  submit  for  the  approval 


of  the  Assistant  Administrator  the 
following: 

(i)  A  copy  of  any  contract,  including 
all  attachments,  amendments,  and 
enclosures  thereto,  between  the 
contractor  and  the  owners  and 
operators  of  foreign  fishing  vessels  for 
whom  the  contractor  will  provide 
supplementary  observer  services: 

(ii)  All  application  information  for 
persons  whom  the  contractor  desires  to 
employ  as  certified  supplementary 
observers: 

(iii)  Billing  schedules  and  billings  to 
the  owners  and  operators  of  foreign 
fishing  vessels  for  further  transmission 
to  the  designated  representative  of  the 
appropriate  foreign  nation:  and 

(iv)  All  data  on  costs. 

(i)  Supplementary  observers — 
certification,  training. 

(1)  Certification.  The  appropriate 
Regional  or  Center  Director  will  certify 
persons  as  qualified  for  the  position  of 
supplementary  observer  once  the 
following  conditions  are  met: 

(i)  The  candidate  is  a  citizen  or 
national  of  the  United  States. 

(ii)  The  candidate  has  education  or 
experience  equivalent  to  the  education 
or  experience  required  of  persons  used 
as  observers  by  NMFS  as  either  Federal 
personnel  or  contract  employees.  The 
education  and  experience  required  for 
certification  may  vary  according  to  the 
requirements  of  managing  the  foreign 
fishery  in  which  the  supplementary 
observer  is  to  be  deployed. 
Documentation  of  U.S.  citizenship  or 
nationality,  and  education  or  experience 
will  be  provided  from  personal 
qualification  statements  on  file  with 
NMFS  contractors  who  provide 
supplementary  observer  services,  and 
will  not  require  the  submission  of 
additional  information  to  NMFS. 

(2)  Training.  Prior  to  deployment  to 
foreign  fishing  vessels,  certified 
supplementary  observers  must  also  meet 
the  following  conditions: 

(i)  Each  certified  supplementary 
observer  must  satisfactorily  complete  a 
course  of  training  approved  by  the 
appropriate  Regional  or  Center  Director 
as  equivalent  to  that  received  by 
persons  used  as  observers  by  the  NMFS 
as  either  Federal  personnel  or  contract 
employees.  The  course  of  training  may 
vary  according  to  the  foreign  fishery  in 
which  the  supplementary  observer  is  to 
be  deployed. 

(ii)  Each  certified  supplementary 
observer  must  agree  in  writing  to  abide 
by  standards  of  conduct  as  set  forth  in 
Department  of  Commerce 
Administrative  Order  202-735  (as 
provided  by  the  contractor). 

(j)  Supplementary  observer 
certification  suspension  or  revocation. 


(1)  Certification  of  a  supplementary 
observer  may  be  suspended  or  revoked 
by  the  Assistant  Administrator  under 
the  following  conditions: 

(i)  A  supplementary  observer  fails  to 
perform  the  duties  specified  as  provided 
for  by  paragraph  (g)(2)  of  this  section. 

(ii)  A  supplementary  observer  fails  to 
abide  by  the  standards  of  conduct 
described  by  Department  of  Commerce 
Administrative  Order  202-735. 

(2)  The  suspension  or  revocation  of 
the  certification  of  a  supplementary 
observer  by  the  Assistant  Administrator 
may  be  based  on  the  following: 

(i)  Boarding  inspection  reports  by 
authorized  officers  of  the  U.S.  Coast 
Guard  or  NMFS,  or  other  credible 
information,  that  indicate  a 
supplementary  observer  has  failed  to 
abide  by  the  established  standards  of 
conduct:  or 

(ii)  An  analysis  by  the  NMFS  of  the 
data  collected  by  a  supplementary 
observer  indicating  improper  or 
incorrect  data  collection  or  recording. 
The  failure  to  properly  collect  or  record 
data  is  sufficient  to  justify 
decertification  of  supplementary 
observers;  no  intent  to  defraud  need  be 
demonstrated. 

(3)  The  Assistant  Administrator  will 
notify  the  supplementary  observer  in 
writing  of  the  Assistant  Administrator's 
intent  to  suspend  or  revoke  certification, 
and  the  reasons  therefor,  and  provide 
the  supplementary  observer  a 
reasonable  opportunity  to  respond.  If 
the  Assistant  Administrator  determines 
that  there  are  disputed  questions  of 
material  fact,  then  the  Assistant 
Administrator  may  in  this  respect 
appoint  an  examiner  to  make  an 
informal  fact-finding  inquiry  and 
prepare  a  report  and  recommendations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OM6  control  number  0648- 
0075) 

§  61 1 .9    R«cordke«p{ng. 

(a)  General.  The  owner  and  operator 
of  each  FFV  must  maintain  timely  and 
accurate  records  required  by  this  section 
as  modified  by  the  regulations  for  the 
fishery  in  which  the  FFV  is  engaged  (see 
Subparts  C  through  G  of  this  part). 

(1)  The  owner  and  operator  of  each 
FFV  must  maintain  all  required  records 
in  English,  based  on  Greenwich  mean 
time  (GMT)  unless  otherwise  specified 
in  the  regulation,  and  make  them 
immediately  available  for  inspection 
upon  the  request  of  an  authorized  officer 
or  observer. 

(2)  The  owner  and  operator  of  each 
FFV  must  retain  all  required  records  on 
board  the  FFV  whenever  it  is  in  the  FCZ 
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for  three  years  after  the  end  of  the 
permit  period. 

(3)  The  owner  and  operator  of  each 
FFV  must  retain  the  required  records 
and  make  them  available  for  inspection 
upon  the  request  of  an  authorized  officer 
at  any  time  during  the  three  years  after 
the  end  of  the  permit  period,  whether  or 
not  such  records  are  on  board  the 
vessel. 

(4)  The  owner  and  operator  of  each 
FFV  must  provide  to  the  Assistant 
Administrator,  in  the  form  and  at  the 
times  prescribed,  any  other  information 
requested  that  the  Assistant 
Administrator  determines  is  necessary 
to  fulfill  the  fishery  conservation, 
management  and  enforcement  purposes 
of  the  Magnuson  Act 

(b)  Communications  log.  Tlie  owner 
and  operator  of  each  FFV  must  record, 
in  a  separate  communications  log  at  the 
time  of  transmittal,  the  time  and  content 
of  each  notification  made  under  §  611.4. 

(c)  Transfer  log.  Except  for  the 

.  transfer  of  unsorted,  unprocessed  fish 
via  codend  from  a  catching  vessel  to  a 
processing  vessel  (activity  code  2  or  4). 
the  owner  and  operator  of  each  FFV 
must  record,  in  a  separate  transfer  log, 
each  transfer  or  receipt  of  any  fish  or 
fishery  product,  including  quantities 
transferred  or  offloaded  outside  the 
FCZ.  The  operator  must  record  in  the  log 
within  twelve  hours  of  the  completion  of 
the'  transfer 

(1)  The  time  and  date  (GMT)  and 
location  (in  geographic  coordinates]  the 
transfer  began  and  was  completed; 

(2)  The  product  weight,  by  species  and 
product  (use  species  and  product  codes 
from  Appendices  D  and  E  of  this 
subpart),  of  all  fish  transferred  to  the 
nearest  hundredth  of  a  metric  ton  (0.01 
mt);  and 

(3)  The  name,  IRCS,  and  permit 
number  of  both  the  FFV  offloading  the 
fish  and  the  FFV  receiving  the  fish. 

(d)  Daily  fishing  log.  (1)  The  owner  or 
operator  of  each  FFV  authorized  to 
catch  fish  (activity  code  1)  must 
maintain  a  daily  fishing  log  of  the  effort 
catch  and  production  of  the  FFV,  as 
modified  by  paragraph  {d){2)  of  this 
section  and  the  regulations  for  the 
fishery  in  which  the  FFV  is  engaged  (see 
Subparts  C  through  G  of  this  part).  The 
operator  must  maintain  on  a  daily  and 
cumulative  lusis  for  the  permit  period  a 
separate  log  for  each  fishery  (see  Table 
2  to  Appendix  A  to  this  subpart)  in 
which  the  FFV  is  engaged  according  to 
this  section  and  in  the  format  specified 
in  Appendix  I  to  this  subpart  or  other 
format  authorized  under  paragraph  (k) 
of  this  section.  Daily  effort  entries  are 
required  for  each  day  the  vessel 
conducts  fishing  operations  within  the 
FC21.  Daily  entries  are  not  required 


whenever  the  FFV  is  in  port  or  engaged 
in  a  joint  venture  in  the  internal  waters 
of  a  State.  Each  page  of  log  may  contain 
entries  pertaining  to  only  one  day's 
fishing  operations  or  one  gear  set, 
whichever  is  longer. 

(2)  The  owner  or  operator  of  each  FFV 
authorized  to  catch  fish  (activity  code  1) 
and  which  delivers  all  catches  to  a 
processing  vessel,  must  maintain  only 
SECTION  ONE-EFFORT,  of  the  daily 
fishing  log,  provided  the  processing 
vessel  maintains  a  daily  consolidated 
fishing  log  as  described  in  paragraphs  (f) 
and  (g)  of  this  section. 

(e)  Daily  fishing  log— contents.  The 
daily  fishing  log  must  contain  the 
following  information,  as  modified  by 
paragraph  (d)(2)  of  this  section  and  the 
fishery  in  which  the  FFV  is  engaged  (see 
Subparts  C  through  G  of  this  part),  and 
be  completed  according  to  the  format 
and  instructions  of  Appendix  I  to  this 
subpart  or  other  format  authorized 
under  paragraph  (k)  of  this  section. 

(1)  SECTION  ONE-EFFORT  must 
contain  on  a  daily  basis — 

(i)  A  consecutive  page  number 
beginning  writh  the  first  day  the  vessel 
started  fishing  operations  within  the 
FCZ  and  continuing  throughout  the  log: 

(ii)  The  date  (based  on  (GMT): 

(iii)  The  FFVs  name; 

(iv)  The  FFVs  IRCS; 

(v)  The  FFVs  U.S.  permit  number 

(vi)  The  FFVs  noon  (1200  (GMT) 
position  in  geographic  coordinates:  and 

(vii)  The  master  or  operator's 
signature  or  title. 

(2)  SECTION  ONE-EFFORT  must 
contain  for  each  trawl  or  set,  as 
appropriate  to  the  gear  type  employed^- 

(i)  The  consecutive  trawl  or  set 
number,  beginning  with  the  first  set  of 
the  calendar  year 

(ii)  The  fishing  area  in  which  the  trawl 
or  set  was  completed; 

(iii)  The  gear  type; 

(iv)  The  time  the  gear  was  set; 

(v)  The  position  of  the  set; 

(vi)  The  course  of  the  set; 

(vii)  The  sea  depth; 

(viii)  The  depth  of  the  set; 

(ix)  The  duration  of  the  set; 

(x)  The  hauling  time; 

(xi)  The  position  of  the  haul; 

(xii)  The  number  of  pots  or  longline 
units  (where  applicable); 

(xiii)  The  average  number  of  hooks 
per  longline  unit  (where  appUcable); 

(xiv)  The  trawl  speed  (where 
apphcable); 

(xv)  The  mesh  size  of  the  trawl's 
codend  (where  applicable);  and 

(xvi)  The  estimated  total  weight  of  the 
catch  for  the  trawl  of  set,  to  at  least  the 
nearest  metric  ton  round  weight 

(3)  SECTION  TWO-CATCH  must 
contain  for  each  trawl  or  set — 


(i)  The  consecutive  set  or  trawl 
number  from  SECTION  ONE; 

(ii)  The  catch  of  each  allocated 
species  or  species  group  to  at  least  the 
nearest  tenth  of  a  metric  ton  (0.1  mt) 
round  weight; 

(iii)  The  prohibited  species  catch  to  at 
least  the  nearest  tenth  of  a  metric  ton 
(0.1  mt)  round  weight  or  by  number,  as 
required  by  the  regulations  for  the 
fishery  in  which  the  FFV  is  engaged;  and 

(iv)  The  species  code  of  each  marine 
mammal  caught  and  its  condition  when 
released. 

(4)  SECTION  TWO-CATCH  must 
contain  on  a  daily  basis — 

(i)  The  species  codes  for  all  allocated 
or  prohibited  species  or  species  groups 
caught 

(ii)  For  each  allocated  species— the 
amount  to  at  least  the  nearest  tenth  of  a 
metric  ton  (0.1  mt)  and  the  daily 
disposition,  either  processed  for  human 
consumption,  used  for  fishmeaL  or 
discarded;  the  daily  catch  by  fishing 
area;  the  daily  catch  for  all  fishing  areas; 
and  the  cumulative  total  catch; 

(iii)  For  the  total  catch  of  allocated 
species — the  amount  to  at  least  the 
nearest  tenth  of  a  metric  ton  (0.1  mt)  and 
the  daily  disposition,  daily  total  catch 
by  fishing  area,  daily  total  catch  for  all 
fishing  areas,  and  cumulative  total 
catch;  and 

(iv)  The  catch  by  fishing  area,  daily 
total,  and  cumulative  total  of  each 
prohibited  sptecies. 

(5)  SECTION  THREE-PRODUCTION 
must  contain  on  a  daily  basis  for  each 
allocated  species  caught  and  product 
produced — 

(i)  The  product  by  species  code  and 
product  type; 

(ii)  Hie  daily  product  recovery  rate  of 
each  species  and  product 

(iii)  The  daily  total  product  produced 
by  species  to  at  least  the  nearest 
hundredth  of  a  metric  ton  (0.1  mt); 

(iv)  The  cumulative  total  of  each 
product  to  at  least  the  nearest  hundredth 
of  a  metric  ton  (0.01  mt); 

(v)  The  ciunuiative  amount  of  product 
transferred; 

(vi)  The  balance  of  product  remaining 
aboard  the  FFV; 

(vii)  The  total  daily  amount 
cumulative  amount  transferred  product 
and  balance  of  frozen  product  aboard 
the  FFV  to  the  nearest  hundreth  of  a 
metric  ton  (OiM  mt);  and 

(viii)  Transferred  amount  and  balance 
of  fishmeal  and  fish  oil  aboard  to  at 
least  the  nearest  hundredth  of  a  metric 
ton  (0.01  mt). 

(f)  Daily  consolidated  fishing  log.  The 
owner  or  operator  of  each  FFV  which 
receives  unsorted.  unprocessed  fish 
fit)m  foreign  catching  vessels  (activity 
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code  2]  for  processing  must  maintain  a 
daily  consolidated  fishing  log  of  the 
effort,  catch  and  production  of  its 
associated  foreign  catching  vessels  and 
the  processing  vessel,  as  modified  by 
the  regulations  for  the  fishery  in  which 
the  FFV  is  engaged  (see  Subparts  C 
through  G  of  this  part).  This  log  is 
separate  and  in  addition  to  any  log 
required  by  paragraphs  (d)  and  (e)  of 
this  section.  The  owner  or  operator  must 
maintain  a  separate  log  for  each  fishery 
in  which  the  FFV  is  engaged  (see  Table 
2  of  Appendix  A  to  this  subpart)  on  a 
daily  and  cumulative  basis  for  the 
permit  period  according  to  this  section 
and  in  the  format  specified  specified  in 
Appendix  J  to  this  subpart  or  (jther 
format  authorized  by  paragraph  (k)  of 
this  section.  Each  page  of  the  log  may 
contain  entries  pertaining  to  only  one 
day's  fishing  operations. 

(g)  Daily  consolidated  fishing  log — 
contents.  Daily  consolidated  fishing  logs 
must  contain  the  following  information, 
as  modified  by  the  fishery  in  which  the 
vessel  is  engaged  (see  Subparts  C 
through  G  of  this  part),  and  be 
completed  according  to  the  fonuat  and 
instructions  of  Appendix  J  to  thiS" 
subpart  of  other  format  authorized 
under  paragraph  (k)  of  this  section. 

(1)  SECTION  ONE-EFFORT  must 
contain  on  a  daily  basis  that  information 
required  in  paragraph  (e)(1)  of  this 
section. 

(2)  SECTION  TWO-CATCH  must 
contain  for  each  foreign  catching  vessel 
on  a  daily  basis  and  by  area — 

(i)  The  name  and  IRCS  of  the  foreign 
catching  vessel: 

(ii)  The  fishing  area  number  from 
which  the  fish  were  caught  (Where  the 
foreign  catching  vessel  caught  fish  in 
more  than  one  area,  a  daily  entry  for 
each  area  must  be  made); 

(iii)  The  receipts  of  each  allocated 
species  or  species  group  to  at  least  the 
nearest  tenth  of  a  metric  ton  (0.1  mt) 
round  weight; 

(iv)  The  receipts  of  each  prohibited 
species  and  species  group  to  at  least  the 
nearest  tenth  of  a  metric  ton  (0.1  mt) 
round  weight,  or  by  number,  as  required 
by  the  fishery  in  which  the  FFV  is 
engaged;  and 

(v)  The  species  code  of  each  marine 
mammal  received  and  its  condition 
when  released. 

(3)  SECTION  TWO-CATCH  must 
contain  on  a  daily  basis — 

(i)  The  species  codes  for  all  allocated 
or  prohibited  species  or  species  groups 
received; 

(ii)  For  each  allocated  species — the 
amount  to  at  least  the  nearest  tenth  of  a 
metric  ton  (0.1  mt)  and  the  daily 
disposition,  either  processed  for  human 
consumption,  used  for  fishmeal,  or 


discarded:  the  daily  receipts  by  fishing 
area;  the  daily  catch  for  all  fishing  areas: 
and  the  cumulative  total  catch: 

(iii)  For  the  total  receipts  of  allocated 
species — the  amount  to  at  least  the 
nearest  tenth  of  a  metric  ton  (0.1  mt)  and 
the  daily  disposition,  daily  total  receipts 
by  fishing  area,  daily  total  receipts  for 
all  fishing  areas,  and  cumulative  total 
receipts:  and 

(iv)  The  receipts  by  fishing  area,  daily 
total  and  cumulative  total  of  each 
prohibited  species. 

(4)  SECTION  THREE-PRODUCTION 
must  contain  on  a  daily  basis  for  each 
allocated  species  received  and  product 
produced  that  information  required  in 
paragraph  (e)(5)  of  this  section. 

(h)  Daily  joint  venture  log.  The 
operator  of  each  FFV  which  receives 
U.S.-harvested  fish  from  U.S.  fishing 
vessels  in  a  joint  venture  (activity  code 
4)  must  maintain  a  daily  joint  venture 
log  of  the  effort,  catch  and  production  of 
its  associated  U.S.  fishing  vessels  and 
the  processing  vessel  as  modified  by  the 
regulations  for  the  fishery  in  which  the 
FFV  is  engaged  (see  Subparts  C  through 
G  of  this  part).  This  log  is  separate  and 
in  addition  to  any  log  required  by 
paragraphs  (d)  and  (f)  of  this  section. 
The  operator  must  maintain  a  separate 
log  for  each  fishery  in  which  the  FFV  is 
engaged  on  a  daily  and  cumulative  basis 
according  to  this  section  and  in  the 
format  specified  in  Appendix  K  to  this 
subpart  or  other  format  authorized 
under  paragraph  (k)  of  this  section. 
Receipts  of  fish  caught  outside  the  FCZ 
must  be  included.  Each  page  of  the  log 
may  contain  entries  pertaining  to  only 
one  day's  fishing  operations. 

(i)  Daily  joint  venture  log — contents. 
Daily  joint  venture  logs  must  contain  the 
following  information,  as  modified  by 
the  fishery  in  which  the  vessel  is 
engaged  (see  Subparts  C  through  G  of 
this  part),  and  be  completed  according 
to  the  format  and  instructions  of 
Appendix  K  of  this  subpart  or  other 
format  authorized  under  paragraph  (k) 
of  this  section. 

(1)  SECTION  ONE-EFFORT  must 
contain  on  a  daily  basis  that  information 
required  in  paragraph  (e)(1)  of  this 
section. 

(2)  SECTION  ONE-EFFORT  must 
contain  for  each  receipt  of  a  codend — 

(i)  The  consecutive  codend  number, 
beginning  with  the  first  codend  received 
for  the  calendar  yean 

(ii)  The  name  of  the  U.S.  fishing  vessel 
the  codend  was  received  fit>m: 

(iii)  The  fishing  area  where  the 
codend  was  received: 

(iv)  The  time  the  codend  was 
received: 

(v)  The  position  the  codend  was 
received:  and 


(vi)  The  estimated  weight  of  the 
codend  to  at  least  the  nearest  metric  ton 
round  weight. 

(3)  SECTION  TWO-CATCH  must 
contain  for  each  codend  received — 

(i)  The  consecutive  codend  number 
from  SECTION  ONE; 

(ii)  The  receipts  of  each  authorized 
species  or  species  group  and  its 
disposition,  either  processed  for  human 
consumption,  used  for  fishmeal, 
discarded,  or  returned  to  the  U.S.  fishing 
vessel,  to  at  least  the  nearest  tenth  of  a 
metric  ton  (0.1  mt)  round  weight; 

(iii)  The  estimated  receipts  of  each 
prohibited  species  or  species  group  and 
its  disposition,  either  discarded  or 
returned  to  the  U.S.  fishing  vessel  if 
authorized  in  the  fishery  in  which  the 
U.S.  vessel  is  engaged,  to  at  least  the 
nearest  tenth  of  a  metric  ton  (0.1  mt) 
round  weight;  and 

(iv)  The  species  code  of  each  marine 
mammal  received  and  its  condition 
when  released. 

(4)  SECTION  TWO-CATCH  must 
contain  on  a  daily  basis — 

(i)  The  species  codes  of  all  authorized 
or  prohibited  species  or  species  groups 
received: 

(ii)  The  daily  disposition,  as  described 
in  paragraph  (i)(3){ii)  of  this  section, 
daily  total,  and  cumulative  total  receipts 
of  each  authorized  species  or  species 
groups: 

(iii)  The  daily  disposition,  daily  total 
and  cumulative  total  receipts  of  all 
authorized  species  or  species  groups: 
and 

(iv)  The  daily  and  cumulative  total 
receipts  of  prohibited  species  groups 
and  their  disposition  as  described  in 
paragraph  (i)(3)(iii). 

(5)  SECTION  THREE— PRODUCTION 
must  contain  on  a  daily  basis  for  each 
authorized  species  or  species  group 
received  and  product  produced  that 
information  required  in  paragraph  (e)(5) 
of  this  section. 

(j)  Daily  log  maintenance.  The  logs 
required  by  paragraphs  (e)  through  (i)  of 
this  section  must  be  maintained 
separately  for  each  fishery  in  Subparts 
C  through  G  (see  Table  2  to  Appendix  A 
to  this  subpart). 

(1)  The  effort  section  (all  of  SECTION 
ONE)  of  the  daily  logs  must  be  updated 
within  two  hours  of  the  hauling  or 
receipt  time.  The  catch  or  receipt  by 
trawl  or  set  (SECTION  TWO)  must  be 
entered  within  12  hours  of  the  hauling  or 
receipt  time.  The  daily  and  cumulative 
total  catch  or  receipts  (SECTION  TWO) 
and  the  production  portion  (SECTION 
THREE)  of  the  log  must  be  updated 
within  12  hours  of  the  end  of  the  day  on 
which  the  catch  was  taken.  The  date  of 
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catch  is  the  day  and  time  (GMT)  the 
gear  is  hauled. 

(2)  Entries  for  total  daily  and 
cumulative  catch  or  receipt  weights 
(disposition  "C"or  "M")  must  be  based 
on  the  most  accurate  method  available 
to  the  vessel,  either  scale  round  weights 
or  factory  weights  converted  to  round 
weights.  Entries  for  daily  and 
cumulative  weights  of  discarded  or 
returned  fish  (disposition  "D"  or  "R") 
must  be  based  on  the  most  accurate 
method  available  to  the  vessel,  either 
actual  count,  scale  round  weight,  or 
estimated  deck  weights.  Entries  for 
product  weights  must  be  based  on  the 
number  of  production  units  (pans, 
boxes,  blocks,  trays,  cans,  or  bags)  and 
the  average  weight  of  the  production 
unit,  with  reasonable  allowances  for 
water  added.  Allowances  for  water 
added  cannot  exceed  five  percent  of  the 
unit  weight.  Product  weights  cannot  be 
based  on  the  commercial  or  arbitrary 
wholesale  weight  of  the  product,  but 
must  be  based  on  the  total  actual  weight 
of  the  product  as  determined  by 
representative  samples. 

(3)  The  owner  or  operator  must  make 
all  entries  in  indelible  ink  with 
corrections  to  be  accomplished  by  lining 
out  and  rewriting  rather  than  erasure. 

(k)  Alternative  log  formats.  As  an 
alternative  to  the  use  of  the  specific 
formats  described  in  Appendices  I,  J, 
and  K  to  this  subpart,  a  nation  may 
submit  a  proposed  log  format  for  FFV's 
of  that  nation  for  a  general  type  of 
fishery  operation  in  a  fishery  (i.e.  joint 
venture  operations)  to  the  appropriate 
Regional  Director  and  the  Coast  Guard 
commander  (see  Appendix  A  to  this 
subpart).  With  the  agreement  of  the 
Coast  Guard  commander,  the  Regional 
Director  may  authorize  the  use  of  that 
log  format  for  vessels  of  the  requesting 
nation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  0648- 
0075) 

§611.10    Fishing  operation*. 

(a)  Catching.  Each  FFV  authorized  for 
activity  code  1  may  catch  fish.  An  FFV 
may  retain  its  catch  of  any  species  or 
species  group  for  which  there  is  an 
unfilled  national  allocation.  All  fish 
caught  will  be  coimted  against  the 
national  allocation,  even  if  the  fish  are 
discarded,  unless  exempted  by  the 
regulations  of  the  fishery  in  which  the 
FFV  is  engaged  (see  Subparts  C  through 
G  of  this  part).  Catching  operations  may 
be  conducted  as  specified  by  the 
regulations  of  the  fishery  in  which  the 
FFV  is  engaged  and  as  modified  by  the 
FFV's  permit. 

(b)  Scouting.  Each  FFV  authorized  for 
activity  code  1  or  2  may  scout  for  fish. 


Scouting  may  only  be  conducted 
whenever  and  wherever  catching 
operations  for  FFV's  of  that  nation  are 
permitted,  whenever  and  wherever  joint 
venture  operations  are  authorized  by  an 
FFV's  permit  under  activity  code  4.  and 
under  such  other  circumstances  as  may 
be  designated  in  these  regulations  or  the 
permit. 

(c)  Processing.  Each  FFV  with  activity 
code  1  or  2  may  process  fish.  Processing 
may  only  be  conducted  whenever  and 
wherever  catching  operations  for  FFV's 
of  that  nation  are  permitted,  whenever 
and  wherever  joint  venture  operations 
are  authorized  by  an  FFV's  permit  under 
activity  code  4.  and  under  such  other 
circumstances  as  may  be  designated  in 
these  regulations  or  the  permit. 

(d)  Support.  Each  FFV  with  activity 
code  1.  2,  or  3  may  support  other 
permitted  FFV's.  Support  operations 
may  be  conducted  whenever  and 
wherever  catching  or  processing  for  the 
FFV's  being  supported  are  permitted, 
and  under  such  other  circumstances  as 
may  be  designated  in  these  regulations 
or  the  permit. 

(e)  Joint  ventures.  Each  FFV  with 
activity  code  4  in  addition  to  activity 
codes  1  or  2  may  also  conduct 
operations  with  U.S.  fishing  vessels. 
"These  joint  venture  operations  with  U.S. 
fishing  vessels  may  be  conducted 
throughout  the  FCZ,  and  under  such 
other  circumstances  as  may  be 
designated  in  these  regulations  or  the 
permit.  FFV's  with  activity  code  4  may 
continue  operations  assisting  U.S. 
fishing  vessels  despite  closures  under 

§  611.13(a]. 

(f)  Each  FFV  authorized  by  the 
Governor  of  a  State  under  Section  306(c) 
of  the  Magnuson  Act  may  engage  in 
processing  and  support  of  U.S.  fishing 
vessels  within  the  internal  waters  of 
that  State,  in  compliance  with  terms  and 
conditions  set  by  the  authorizing 
Governor. 

S  61 1.11    Prohibtted  spmries. 

(a)  The  owner  or  operator  of  each  FFV 
must  minimize  its  catch  or  receipt  of 
prohibited  species. 

(b)  After  allowing  for  sampling  by  an 
observer  (if  any),  the  owner  or  operator 
of  each  FFV  must  sort  its  catch  of  fish 
received  as  soon  as  possible  and  return 
all  prohibited  species  and  species  parts 
to  the  sea  inmediately  with  a  minimum 
of  injury,  regardless  of  condition,  unless 
a  different  procedure  is  specified  by  the 
regulations  for  the  fishery  in  which  the 
FFV  is  engaged  (see  Subparts  C  through 
G  of  this  part).  All  prohibited  species 
must  be  recorded  in  the  daily  fishing  log 
and  other  fishing  logs  as  specified  by  the 
regulations  for  the  fishery  in  which  ihe 
FFV  is  engaged. 


(c)  All  species  of  fish  which  an  FFV 
has  not  been  specifically  allocated  or 
authorized  under  this  part  to  retain, 
including  fish  caught  or  received  in 
excess  of  any  allocation  or 
authorization,  are  prohibited  species. 

(d)  It  is  a  rebuttable  presumption  that 
any  prohibited  species  or  species  part 
found  on  board  an  FFV  was  caught  and 
retained  in  violation  of  this  secton. 

S  611.12    Gear  avoktencc  and  disposaL 

(a)  Vessel  and  gear  avoidance.  (1) 
FFV's  arriving  on  fishing  grounds  where 
fishing  vessels  are  already  fishing  or 
have  set  their  gear  for  that  purpose  must 
ascertain  the  position  and  extent  of  gear 
already  placed  in  the  sea  and  must  not 
place  themselves  or  their  fishing  gear  so 
as  to  interfere  with  or  obstruct  fishing 
operations  already  in  progress.  Vessels 
using  mobile  gear  must  avoid  fixed 
fishing  gear. 

(2)  The  opeator  of  each  FFV  must 
maintain  on  its  bridge  a  current  plot  of 
broadcast  fixed-gear  locations  for  the 
area  in  which  it  is  fishing  as  required  by 
the  regulations  for  the  fishery  in  which 
the  FFV  is  engaged  (see  Subparts  C 
through  G  of  this  part). 

(b)  Gear  conflicts.  The  operator  of 
each  FFV  which  is  involved  in  a  conflict 
or  which  retrieves  the  gear  of  another 
vessel  must  immediately  notify  the 
appropriate  Coast  Guard  commander 
identified  in  Appendix  A  to  this  subpart 
and  request  disposal  instructions.  Each 
report  must  include: 

(1)  The  name  of  the  reporting  vessel; 

(2)  A  description  of  the  incident  and 
articles  retrieved  including  the  amount, 
type  of  gear,  condition,  and 
identification  markings; 

(3)  The  location  of  the  incident:  and 

(4)  The  date  and  time  of  the  incident. 

(c)  Disposal  of  fishing  gear  and  other 
articles.  (1)  The  operator  of  an  FFV  in 
the  FCZ  may  not  dump  overboard, 
jettison  or  otherwise  discard  any  article 
or  substance  which  may  interfere  with 
other  fishing  vessels  or  gear,  or  which 
may  catch  fish  or  cause  damage  to  any 
marine  resource,  including  marine 
mammals  and  birds,  except  in  cases  of 
emergency  involving  the  safety  of  the 
ship  or  crew,  or  as  specifically 
authorized  by  communication  from  the 
appropriate  Coast  Guard  commander  or 
other  authorized  officer.  These  articles 
and  substances  include  but  are  not 
limited  to  fishing  gear,  net  scraps,  bale 
straps,  plastic  bags,  oil  drums, 
petroleum  containers,  oil,  toxic 
chemicals  or  any  manmade  items 
retrieved  in  an  FFV's  gear. 

(2)  The  operator  of  an  FFV  may  not 
abandon  fishing  gear  into  the  FCZ. 
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(3)  If  these  articles  or  substances  are 
encountered,  or  in  the  event  of 
accidental  or  emergency  placement  into 
the  FCZ,  the  vessel  operator  must 
immediately  report  the  incident  to  the 
appraopriate  Coast  Guard  Commander 
indicated  in  Appendix  A  to  this  subpart. 
and  give  the  information  required  in 
paragraph  (b)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  0646- 

0075) 

§C«t13    Ratary ckMur* procedures. 

(a)  Activity  codes  1  and  2  for  a  fishery 
are  automatically  canceled  in  the 
following  cases  unless  otherwise 
specified  by  Subparts  C  through  G  to 
this  part  when — 

(1)  The  optimum  yield  for  any 
allocated  species  or  species  group  has 
been  reached  in  that  fishery; 

(2]  The  total  allowable  level  of  foreign 
fishing  or  catch  allowance  for  any 
allocated  species  or  species  group  has 
been  reached  in  that  fishery; 

(3)  The  foreign  nation's  allocation  for 
any  allocated  species  or  species  group 
has  been  reached;  or 

(4)  The  letter  of  credit  required  in 
§  611.22(bH2)  is  not  established  and 
maintained. 

(b)  Activity  code  4  is  automatically 
canceled  when — 

(1)  The  optimum  yield  for  a  species 
with  a  joint  venture  processing  (JVP) 
amount  is  reached: 

(2)  The  JVP  amount  for  a  species  or 
species  group  is  reached:  or. 

(3)  The  letter  of  credit  required  in 
§  611.Z2(b)(2)  is  not  established  and 
maintained. 

(c)  Notification.  (1)  The  Regional 
Director  is  authorized  to  close  a  fishery 
on  behalf  of  the  Assistant 
Administrator.  The  Regional  Director 
will  notify  each  FFV's  designated 
representative  of  closures. 


(2)  If  possible,  notice  will  be  given  48 
hours  before  the  closure.  However,  each 
nation  and  the  owners  and  operators  of 
all  FFV's  of  that  nation  are  responsible 
for  ending  fishing  operations  when  an 
allocation  is  reached. 

(d)  Catch  reconciliation.  Vessel 
activity  reports.  U.S.  surveillance 
observations,  observer  reports,  and 
foreign  catch  and  effort  reports  will  be 
used  to  make  the  determination  listed  in 
paragraphs  (a)  and  (b)  of  this  section.  If 
NMFS  estimates  of  catch  or  other  values 
made  during  the  season  differ  from 
those  reported  by  the  foreign  fleets, 
efforts  may  be  initiated  by  the 
designated  representative  of  each  nation 
to  resolve  such  differences  with  NMFS. 
If.  however,  differences  still  persist  after 
such  efforts  have  been  made.  NMFS 
estimates  will  be  the  basis  for  decisions 
and  will  prevail. 

(e)  Duration.  Any  closure  under  this 
section  will  remain  in  effect  until  an 
applicable  new  or  increased  allocation 
or  JVP  becomes  available  or  the  letter  of 
credit  required  by  9  611.22(b)(2)  is 
reestablished. 

S  611.14    Sctontiflc  fMMTCh. 

(a)  The  term  "scientific  research" 
contained  in  paragraph  (r)  of  S  611.2 
may  include  certain  fishing  activities 
such  as  the  catching,  taking,  or 
harvesting  of  fish  in  commerical 
quantities,  or  the  use  of  gear  capable  of 
catching,  taking,  or  harvesting  fish  in 
commerial  quantities,  or  fishing  in  areas, 
at  times,  for  species,  and  with  gear,  any 
of  which  may  not  be  otherwise 
authorized,  if  such  activities  are  carried 
out  in  full  cooperation  with  the  United 
States. 

(b)  For  the  purpose  of  gathering 
additional  management  information,  the 
Center  Director  may  authorize  limited 
"scientific  research"  as  described  in 
paragraph  (a)  of  this  section  under  terms 


and  conditions  to  be  specified  by  the 
Center  Director. 

§61  LIS    fteCfMUonai  fishing. 

(a)  Foreign  vessels  conducting 
recreational  fishing  must  comply  only 
vtrith  this  section,  {  611.1,  S  611.2, 

§  611.6(a)(1).  and  {  611.7  (as  applicable). 
Such  vessels  may  conduct  recreational 
fishing  within  the  FCZ  and  within  the 
boundaries  of  a  State.  Any  fish  caught 
may  not  be  sold,  bartered,  or  traded. 

(b)  The  owners  or  operator  and  any 
other  person  on  board  any  foreign 
vessel  conducting  recreational  fishing 
must  comply  with  any  federal  laws  or 
regulations  applicable  to  the  domestic 
fishery  while  in  the  FCZ  and  any  State 
laws  or  regulations  applicable  while  in 
State  waters. 

S  611.16    Relation  to  oth«r  laws. 

(a)  Persons  affected  by  these  rules 
should  be  aware  that  other  Federal  and 
State  statutes  may  apply  to  their 
activities. 

(b)  Fishing  vessel  operators  must 
exercise  due  care  in  the  conduct  of 
fishing  activities  near  submarine  cables. 
Damage  to  submarine  cables  resulting 
from  intentional  acts  or  from  the  failure 
to  exercise  due  care  in  the  conduct  of 
fishing  operations  subjects  the  fishing 
vessel  operator  to  enforcement  action 
under  the  International  Convention  for 
the  Protection  of  Submarine  Cables,  and 
to  the  criminal  penalties  prescribed  by 
the  Submarine  Cable  Act  (47  U.S.C  21) 
and  other  laws  which  implement  that 
Convention.  Fishing  vessel  operators 
also  should  be  aware  that  the 
Submarine  Cable  Act  prohibits  fishing 
operations  at  a  distance  of  less  than  one 
nautical  mile  from  a  vessel  engaged  in 
laying  or  repairing  a  submarine  cable;  or 
at  a  distance  of  less  than  one  quarter 
nautical  mile  from  a  buoy  or  buoys 
intended  to  mark  the  position  of  a  cable 
when  being  laid,  or  when  out  of  order,  or 
broken. 
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Table  1.— Addresses 


NMFS  owMr  dvaeton 


U.&  Cowl  Quant  comnander* 


DiracKy.  Notheaal  Regnn.  National  Marine  Fishenes  Seniles. 
NCAA.  14  Etm  Svml.  Federal  auUng.  Qtoucaster.  Massa- 
dkaana  nwo,  Taiaa  Noj  9*0001.  Telaphona:  (617)  »1- 

3eoa 

Otrector.  Soutt>eas)  Rsgion.  National  Marine  Fnheriea  Senica. 

NOAA.    B4S0   Kogar   Oa>liiil    St    Pelarabuft.   Ftonda 

33702.  Tataptiena:  (813)  ai»»-3l4l. 
0>reclor.  NortfiwMl  Regioa  National  Marms  Fisheriea  Senica. 

NOAA    TOM  Sand   PoM  Way.   Norlheaft   BIN  C1S700, 

Sean*.  Wasnmgkia  Ml  IS.  TM>  No:  •l(M4427ail  Tata- 

phoor  (206)  526-StSO. 
Director,  Alaska  Regwn,  National  Manna  Fishenea  Sennca. 

PO.  Bon  t«6a,  Juneau.  Hilaitia  98601.  Te«aii  No.  0994S- 

377,  Telepnona:  (907»  SM-7221. 


Otrector.  Norllteast  Fishane*  Center.  National  Manne  Fisherie* 
Sarawa,  NOAA.  twoodi  Hot*.  Maaaactwiem  02S43.  Tela- 
ptWNa:  (617)  S4S-612S. 

Orector.  Soulbeaat  Daheriaa  Cerrter,  National  Marina  Fiaher- 

iaa  Sanica.  NOAA.  7S  ViigiMa  Baach  Dnva.  M«rn.  Ftonda 

33149.  TalaplWM:  (305)  361-4284. 
Director.  Nonhweit  and  Alaska  Fotiariea  Ctr.  National  mianne 

FiaXarioa  Sarvioa,  NOAA.  7000  Sana  Mm  tMay,  WoiltMaat. 

BIN  CiSTOe,  mt%.  4.  SaaMa.  MtaMngktn  981  IS.  Tataa  No.: 

32942a  Talephona:  (208)  52e-400a 
Oirecior,  Notthwaal  and  Aloka  F^ahanat  Ctr.  National  Marme 

rwhaitaa  Sar«<c«.  NOM.  7000  Swid  Point  Way.  Nonheatl 

OH  C1S700.  Bklg.  4.  Saattla.  Washington  96115.  Telei  Na: 

329422.  Telephona  (20«)  526-4000 


Guan],   Governor*! 
No.:   120831.  Tela- 


Commandar,  ABanfic  Area.  U.S.  Coast 
Island.  Na«  York.  M.V.  10004.  Tata* 
pnona:  (212)  888-7877. 

As  above. 


Commander.  Pacttic  Area.  U.S.  Coast  Guard.  Government 
Island.  Maiwada.  CaWernia  »4$0t.  Talei  Na.:  172343,  Tela- 
phona; (41S)  437-3700. 

Commander.  Seventeenth  Coast  Guard  Datnct  P  O  Bos  3- 
SOOa  Junaaa.  Adaska  99001,  TeMa  No.:  4S30S.  Talaphona: 
(907)  566-7200,  Attar  hours:  (907)  586-7340. 
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Table  1.— Addresses— Continued 


NMFS  regional  directort 


Director,  Soumwest  Regwn.  National  Marirte  Fisheries  Service, 
NCAA.  300  Soutti  Ferry  Street,  Termmai  Island.  Caltforraa 
90731,  Telephone:  (213)  548-2575. 


NMFS  oenlar  directort 


Director,  Souttiwesl  Fwheries  Center.  National  Manne  Fisner- 
iea  Service.  NCAA.  P.O.  Box  271,  La  JoHa.  California  92038, 
Telephone:  (619)  453-2820. 


U.S.  Coatt  Guard  commanders 


Commander.  Fourteenth  Coast  Guard  DstncL  300  Ala  Moana 
Boulevard,  Hor>okjlu.  Hawai  96813,  Tetex  No-  392401. 
Telephone:  (806)  546-7597. 


Table  2.— Areas  of  Responsibility  of  NMFS  and  U.S.  Coast  Guard  Offices 


Area  ot  responsitMlity 


Atlantic  Ocean  north  ol  Cape  Hatteras .. 
Atlantic  Ocean  south  of  Cape  Hattera*.. 


Gulf  ot  Mexico „ _ 

Canbtwan  Sea 

Pacific  Ocean  off  the  States  of  California, 

Oegon,  «nd  Washington. 
North    Pacific    Ocean    and    Bering    Sea    off 

Alaska. 


Pacific  Ocean  off  Hawai  and  other  US.  insu- 
lar possessions  in  the  Central  and  Western 
Pacific. 


Fishery 


NortfwKost  Atlantic  Ocean  Fishery,  including 
the  HaKe  Fishery. 

Atlantic  Billfish  and  Sharks  Fishery 

Royal  Red  Shnmp  Fishery 


Pacific  Coast  Groundfish  Fishery.... 
Quif  ot  Alaska  Groundfish  Fishery.. 


Bering  Sea  and  Aleutian  Islands  Groundfish 
Fishery. 

SnaU  Fishery 

Seamoum  Groundfish  Fishery 


PacifK  Billfish,  Oceanic  Sharks.  Wahoo,  and 

Mahimahi  Fishery. 
Pradout  Coral  Fishery „ 


National  Manne  Flshenes  Servica 


Director,  Norttieast  Region .. 
Director,  Northeast  Center... 
Director,  Southeast  Region.... 


Director,  Soutfteast  Canter .. 


Orector,  Norttiwest  Region 

Director,  Norttiwest  and  Alaska  CenMr .. 
Director,  Alasiu  Region 


Directory,  Northwest  and  Alaska  Centers.. 

Director,  Southwest  Flegion „ „.... 

Director.  Southwest  CentoiSc. 


US.  COMI  Guard 


Commander.  Atlanlic  Area. 
Commander,  Aaankc  Area. 

Commander,  Pactfic  Area. 

Commander.  Scvantociidi  Coaal  Guard  Ois- 
IncL 

Commander,  Fourteentti. 
Coast  Guan)  Distnct 


Table  3.— U.S.  Coast  Guard  Communications  Stations  and  Frequencies 


U.S.  Coast  Guard  Communicatnns  Station 


Portsmouth.. 


San  Juan 

NawOrieana.. 


San  Frandtoo.. 


Honokihi.. 

Guam 

Kodnk 


IOCS 


NMF.. 


NkilA 

nmr 

NMQ 


NMC.. 

NMO.. 
NRV.. 
NOJ... 


Radlotolography 


kHz 


500 
500 


500 
500 

soo 


500 

soo 
soo 
soo 


8,12 
16 


8,12 
16 


e 

6 
16 

a.  12 

22 

"i'iia 


Tima' 


Al.. 
Al.. 
HJ_ 

A*.. 


HJ.. 

AN.. 


Al.. 

HN. 
HJ.. 
Al.. 
HJ.. 
Al.. 


Al.. 


Chwmel* 


B 

A. 

B.C.. 

D. 

B 


A 

B,  C. 
D_ 

E.. 


A.B,C- 

D 

E 


A.  B,  C. 

D,  E 

None.— 


A.&D,andE" 


GMTIims 


AL 

0200-1200. 

Al. 

1200-0200  (On  requesQ 

Al. 


0200-1200. 

Al. 

1200-0200. 

(On  request). 

Al. 

0200-2400. 

(On  request). 

Al. 

(On  request). 


Al. 

(On  Request). 


>  HJ  means  2  hours  after  sunhse  until  2  hours  before  sunset.  >oca\  time.  HN  means  2  hours  before  sunset  until  2  hours 
■  Camer  frequencies  of  duplex,  high-frequency  smgle-sideband  channels  are: 


attar  survise,  kjcal  time. 


Letter 

Shore 
Iranamil 

kWWMl 

A 

4428.7 
6506.4 

8766.4 
13113i 
17307J 

4134J 
6200.0 

8241.5 
12342.4 

16534.4 

B 

C 

0 

E ... 



- 

Table  4.  Addresses  for  Reports  and  Submittals 


Fishery 

PermH 
appkcatnns 
i6iV3id) 

Activity  reports 
»  61 1.4(c) 

Weekly 

reports 

1611.4(f) 

Effort  plan  {611.8(b) 

Gear  conflicts 
{611.12(b) 

Permrt  lees, 

surcharges,  and 
OMervarlees 

{611.22 

Northwest  Atlantic  Ocean  Fishery,  including  the  Hake 
Fishery. 

DOS   

CG  Atlantic  Area, 

NMFS-NER. 
CG  Atlantic  Aiea 

NMFS-SER 

NMFS-NER 

NMFS-NER 

NMFS-SER 

UUCC—MUUT' 

pwwro— nwvvrf 

NMFS-AKR 

NMFS-NER,  Attn:  Obsenrer 
Program.  NMFS-F/M5. 

NMFS-SER „ 

NMFS-F/M5 

CG  Atlantic  Area 

CG  Atlantic  Area 

CG  Pacific  Area 

CG  Dial  17 

NMFS-F/M19 

DOS  

NMFS-F/M12. 

oosIZZZI. 

DOS 

Royal  Red  Shrimp  Fishery 

Pacific  Coast  Groundfish  Fishery 

GuH  of  Alaska  Groundfish  Fishery 

NMFS-NWC  NMFS-F/M5 

NMFS-NWC  NMFS-F/M5 

CG  Padtic  Area, 
NMFS-NWR. 
CG  Dist  17  

NMFS-F/M12. 
NMF5-F/M12. 

Benng  Sea  and  Aleutian  Islands  Groundfish  Fishery...... 

NMFS-AKR 
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Table  4.  Addresses  for  Reports  and  Submittals— Continued 


Fohety 


appicMiont 
{611  3«]) 


Acljvity  fspofis 
161144c) 


repons 
16114(1) 


Ettonpl«i}611.B(b| 


Gear  conflicts 
i611.12(iK 


P>rniH  foos. 
poundm»%es. 
BurchfQoii.  snd 

1611.22 


Snail  rwhwy 

Seamowit  Groundftsh  Fiahary ^« 

Paaftc  Blma^  Ocaanc  Snariis.  Wahoo  and  Matwnahi 

Fishefy 
PrscKMS  Cor*  Fahery 


DOS.. 


.  CO  Oist  14  ... 
NMFS-SWR. 


NMFS-SWR. 


NMFS-SWH.. 
NMFS-F/MS. 


CGDist  14. 


NMFS-F/M12 


AeBRCVIATKM& 

CX>S— Oepartmant  of  SUM.  OES/OFA.  Washwiglon,  D.C  20S2a 

NMFS 

—f/M5— Chief.  Otfica  of  Enforcement  National  Manna  Fishenes  Se-vice.  3300  Wtiitehavan  St .  Wastiington.  D.C.  20235.  ATTN;  F/U5. 

— F'M12— CNe».  Feea.  Permrts,  and  Regulations  Or/ison,  National  Manne  Fishenas  Servca.  3300  WMehaven  St.  NW..  Washinglon.  D.C.  2023S,  ATTN:  F/VI12. 

— NER— Orector.  Norttwast  Reyon  (ase  Table  i) 

—SER— [Vector.  Soutttaaat  Regnn  (see  Table  1). 

—NWR— Orector.  Norttwaal  Ragion  (see  Table  1). 

—NWO-Oactor.  Nonhweat  and  Alaska  Rshenes  Cemar  (sea  TaUa  1) 

— AKR— Oractor.  Alaska  Re9on  (see  Table  1) 

— SWR— Oreclor.  Souttmrast  Reoon  (see  Table  1) 

(Xj  AOanac  Area— Oonwnandar.  Atlantic  Area  (see  Tatite  1) 

CG  Pacific  Area— Commander.  Pacific  Area  (see  Table  1). 

CG  Dst  17— Commander.  Seventeenth  Coast  Gtiard  Ostricl  (see  Tabta  1). 

CG  Diet.  14— Commandar.  Founeenm  Coast  Guard  Oslnct  (see  Table  1). 


Appendix  B  to  Subpart  A — Vessel  Activity 
Reports 

/.  Activity  Report  Format 

A.  "From"  line:  Name  of  the  FFV  and  its 
IRCS. 

B.  'To"  line:  Include  appropriate  Coast 
Guaitl  commander  and  NMFS  region  as 
addressees. 

C.  Date:  Expressed  numerically  as  month 
and  day.  based  on  GMT  (two  digits  each), 
followed  by  letter  "D"  and  a  confirmation 
code  (A  2  digit  sum  of  the  4  digits  in  the  date. 
A  sum  of  less  than  10  must  be  preceded  by  a 
0). 

D.  Time:  Expressed  in  GMT  followed  by 
the  letter  "Z"  (or  other  time  zone  description 
required  by  the  fishery)  and  a  confirmation 
code  (2  digit  sum  of  4  digit  time). 

E.  Latitude:  To  the  nearest  minute  (4  digits) 
followed  by  the  letter  "N"  and  confirmation 
code  (2  digit  sum  of  4  digit  latitude  number). 

F.  Longitude:  To  the  nearest  minute  (4  or  5 
digits)  followed  by  the  letter  "E"  or  "W"  (as 
appropriate  for  longitude)  and  confirmation 
code  (2  digit  sum  of  digits  in  longitude). 

G.  Area  Codes:  See  Appendix  C. 
H.  Species  Codes:  See  Appendix  D. 
I.  Product:  Fish  or  fisheries  product 

expressed  in  metric  tons  (to  at  least  the 
nearest  tenth  or  hundredth  of  a  metric  ton.  as 
appropriate). 

J.  Fishery  Product  Code:  From  Appendix  E. 
followed  by  a  confirmation  code  (2  digit  sum 
of  the  digits  in  the  Species  Code  (if 
appropriate  to  the  product)  and  the  digits  in 
the  Product). 

K.  The  general  format  of  messages  appears' 
as  follows  (CC  means  confirmation  code): 
From:  (FFV  name,  KCS) 
To:  (Coast  Guard  Commander.  City.  State) 

(NMFS  Region.  City.  State) 

VESREP 

(FFV  name)/(IRCSl/(DATE)D(CC)/ 
(T1ME)Z(CC)/(LATITUDE)N(CC)/ 
(LONGITUDE)  (E  or  W)  (CC)/(AREA 
CODE)/(ACTION  CODE)// 

L  The  general  format  for  a  report 
concerning  Product  would  appear  as  follows 
(CC  means  confirmation  code). 


(SPECIES  CODE)/(PRODUCT)  (PRODUCT 
CODE)  (CC)/ /(SPECIES  CODE) /(PRODUCT) 
(PRODUCT-CODE)  (CC)//  etc. 

2.  BEGIN  report  Begin  reports  must  be 
delivered  to  the  appropriate  Coast  Guard 
commander  no  later  than  24  hours  before 
fishing. 

Example:  The  stem  trawler  NAVIS.  LTUX. 
will  begin  fishing  on  March  11  at  1320  GMT. 
at  position  59*30  N.  latitude,  142'30  W. 
longitude,  in  the  Yakutat  fishing  area  (code 
M)  of  the  Gulf  of  Alaska.  There  are  105.5 
metric  tons  of  headed  and  gutted  (use  product 
code  HC  from  Appendix  E  to  this  subpart) 
Alaska  pollock  (use  species  code  701  from 
Appendix  D  to  this  subpart),  53.0  metric  tons 
headed  and  gutted  (code  HG)  Pacific  cod 
(code  702)  and  35.0  metric  tons  of  fish  meal 
(code  M)  on  board.  The  required  message 
would  be  transmitted  as  follows: 
From;  F/V  NAVia  LTUX 
To:  17TH  COAST  GUARD  DISTRICT , 
JUNEAU.  ALASKA 

ALASKA  REGION,  NMFS.  JUNEAU, 
ALASKA 

VESREP 

NAVIS/LTUX/0311D05/1320Z06/5930N17/ 

14230W10/BEGIN// 
PRODUCT  ABOARD/701/105.5HG19//702/ 

53.0HG17//35.0.M08// 
If  no  product  was  aboard  the  PRODUCT 
ABOARD  line  could  be  omitted. 

3.  DEPART  report.  Depart  reports  must  be 
transmitted  before  departure  and  delivered 
within  24  hours  of  transmittal. 

Example:  The  stem  trawler  NAVIS,  LTUX, 
will  depart  the  FCZ  at  position  45*15  N. 
latitude.  124*20  W.  longitude  on  July  11  at 
1800  GMT  in  the  Columbia  fishing  area  (code 
7\)  in  the  Northeast  Pacific  Ocean,  to  make  a 
port  call.  The  required  message  would  be 
transmitted  as  follows: 

From:  F/V  NAVIS.  LTUX 

To:  COAST  GUARD  PACIFIC  AREA, 

ALAMEDA,  CALIFORNL\ 
NORTHWEST  REGION,  NMFS,  SFATTLE. 

WASHINGTON 

VESREP 

NAV1S/LTUX/0711D09/1800Z09/4515N15/ 
12420W09/71/DEPART// 


4.  RETURN  report.  Return  reports  must  be 
transmitted  before  the  returning  to  the 
grounds  and  delivered  within  24  hours  of 
transmittal 

Example:  The  stem  trawler  NAVIS,  LTUX, 
will  return  from  a  port  call  to  the  FCZ  on  July 
14  at  2230  GMT  at  position  44*45  N.  latitude. 
124*33  W.  longitude  in  the  Columbia  area 
(code  71).  The  required  message  would  be 
transmitted  as  follows: 
From:  F/V  NAVIS,  LTUX 
To:  COAST  GUARD  PACIHC  AREA. 
ALAN4EDA.  CAUFORNL\ 

NORTHWEST  REGION,  NMFS,  SEATTLE. 
WASHINGTON 

VESREP 

NAVIS/LTUX/0714D12/2230Z07/4445N17/ 
12433W13/71/RETURN// 

5.  SHIFT  report.  Shift  reports  must  be 
transmitted  before  leaving  the  original  fishing 
area  and  delivered  within  24  hours  of 
transmittal.  If  an  FFV  is  fishing  within  20 
nautical  miles  either  side  of  a  boundary  the 
message  must  be  transmitted  before  the  last 
shift  in  fishing  areas  expected  for  that  day, 
include  all  the  day's  shifts,  and  be  delivered 
within  24  hours  of  its  transmittal. 

A.  Example  of  standard  SHIFT  report.  The 
longline  vessel  CABLE,  EXRC,  fishing  in  the 
Atlantic  billfish  and  sharks  fishery  is  shifting 
areas  to  Atlantic  area  16.  The  vessel  will 
begin  fishing  in  area  16  on  December  3  at 
1000  GMT  at  position  36*35  N.  latitude,  73*25 
W.  longitude.  The  required  message  would  be 
transmitted  as  follows: 

From:  F/V  CABLE.  EXRC 

To:  COAST  GUARD  ATLANTIC  AREA. 

NEW  YORK,  NEW  YORK 
NORTHEAST  REGION,  NMFS. 

GLOUCESTER,  MASSACHUSETTS 
VESREP 

CABLE/EXRC/1203D06/1000Z01/3635N17/ 
7325W17/16/SHIFT// 

B.  Example  of  SHIFT  report  when  the  FFV 
fishes  on  a  boundary.  The  stem  trawler 
NAVIS.  LTUX,  is  fishing  in  area  22  in  the 
Northwest  Atlantic  Ocean  fishery.  The  vessel 
will  begin  fishing  in  area  23  on  October  15  at 
1115  GMT  at  position  39°01'  N.  latitude.  73*10' 
W.  longitude.  At  1720  GMT  the  vessel  again 
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SfJIFTS  lo  area  22  at  position  38''59'  N. 
.alitude.  73*07'  W.  longitude.  The  vessel  will 
remain  within  20  nautical  miles  of  the 
boundary.  The  required  report  would  be 
transmitted  as  follows  before  the  last 
EXPECTED  SHIFT  of  the  day: 

From:  F/V  NAVIS.  LTUX 

To:  COAST  GUARD  ATLANTIC  AREA. 

NEW  YORK.  NEW  YORK 
NORTHEAST  REGION.  NMFS. 

GLOUCESTER,  MASSACHUSETTS 
VESREP 

NAV1S/LTUX/1015D07/1115Z08/3901N113/ 

7310Wll/2;f/SHIFT// 
NAVIS/LTUX/1015D07/1720Z10/3859N25/ 

7307W17/22/SHIFT// 

6.  JV  OPS  reports.  Reports  of  starting  or 
ending  joint  venture  receipts  and  operations 
must  be  transmitted  before  the  event  and 
delivered  within  24  hours  of  their  transmittal. 
They  are  in  addition  to  the  requirements  of 
other  activity  reports. 

Example:  The  stern  trawler  NAVIS,  LTUX. 
will  begin  joint  venture  receipts  or  processing 
on  July  9, 1983,  at  1320  GMT  at  position  43°40' 
N.  latitude.  124''30'  W.  longitude  in  the 
Columbia  area  (code  71):  The  required 
message  would  be  transmitted  as  follows: 
From:  F/V  NAVIS,  LTUX 
To:  COAST  GUARD  PACIFIC  AREA, 
ALAMEDA.  CALIFORNIA 

NORTHWEST  REGION,  NMFS.  SEATTLE. 
WASHINGTON 

VESREP 

NAVIS/LTUX/0709D16/1320Z06/4340N11/ 
12430W10/71/START  JV  OPS// 

7.  TRANSFER  reports.  Transfer  reports 
must  be  transmitted  prior  to  the  transfer  and 
dolivered  within  24  hours  of  transmittal. 

Example:  The  refrigerated  transport 
vessel  SOPOV.  LJUJ.  will  conduct  a 
transfer  with  the  stern  trawler  NAVIS, 
LTUX,  on  July  22  at  1900  GMT  in 
position  58°30'  N.  latitude.  175°10'  W. 
longitude  in  Bering  Sea  area  52  (code 
52).  The  required  message  would  be 
transmitted  as  follows: 
From:  M/V  SOPOV.  LJUJ 
To:  17TH  COAST  GUARD  DISTRICT. 

JUNEAU,  ALASKA 
ALASKA  REGION.  NMFS,  JUNEAU. 

ALASKA 

VESREP 

SOPOV/LJUJ/0722D11/1900Z10/5830N16/ 

17510W14/52// 
TRANSFER/NAVIS/LTUX// 

8.  OFFLOADED  report.  Offloaded-to 
reports  must  be  transmitted  within  12  hours 
of  the  completion  of  the  transfer  and 
delivered  before  the  FFV  ceases  fishing  in  the 
FCZ  and  within  24  hours  of  transmittal. 

Example.  The  stem  trawler  NAVIS.  LTUX. 
completed  transfer  operations  with:  the 
refrigerated  transport  vessel  SOPOV,  LJUJ.  at 
0900  GMT  on  July  24  at  position  58'30'  N. 
latitude.  175''10'  W.  longitude,  in  Bering  Sea 
Area  52  (code  52).  NAVIS  transferred  130.10 
metric  tons  of  headed  and  gutted  (code  HG) 
Alaska  pollock  (code  701),  15.75  metric  tons 
of  headed  and  gutted  (code  HG)  Pacific  cod 
(code  702),  5.63  metric  tons  of  pollock  roe 
(codes  701  and  R  respectively)  and  5.10 


metric  tons  of  fish  meal  (code  M).  The 
required  message  would  be  transmitted  as 
follows: 

From:  F/V  NAVIS.  LTUX 

To:  17TH  COAST  GUARD  DISTRICT. 

JUNEAU.  ALASKA 
ALASKA  REGION.  NMFS.  JUNEAU. 

ALASKA 

VESREP 

NAVIS/LTUX/0724D13/0900Z09/5830N16/ 

17510W14/52// 
OFFLOADED  TO/SOPOV/LJUJ// 
701/130.10HG13//702/15.75HG27//701/ 

5.63R22//5.10M06// 

9.  RECEIVED  report.  Received  from 
reports  must  be  transmitted  within  12  hours 
of  the  completion  of  the  transfer  and 
delivered  before  the  FFV  ceases  fishing  in  the 
FCZ  and  within  24  hours  of  transmittal.  More 
than  one  operation  may  be  reported  in  one 
report,  provided  the  above  time  constraints 
are  met  for  all  operations. 

Example:  The  refrigerated  transport  vessel 
SOPOV,  LJUJ,  completed  transfer  operations 
with  the  stern  trawler,  NAVIS,  LTUX,  at  0900 
GMT  on  July  24  at  position  58'30'  N.  latitude. 
175°10'  W.  longitude,  in  Bering  Sea  Area  52 
(code  52).  NAVIS  transferrred  130.00  metric 
tons  of  headed  and  gutted  (code  HG)  Al.iska 
pollock  (code  701),  15.75  metric  tons  of 
headed  and  gutted  (code  HG)  Pacific  cod 
(code  702),  5.63  metric  tons  of  pollock  roe 
(codes  701  and  R  respectively)  and  5.10 
metric  tons  of  fish  meal  (code  M).  The 
required  message  would  be  transmitted  as 
follows: 

From:  M/V  SOPOV,  LJUJ 
To:  17TH  COAST  GUARD  DISTRICT. 

JUNEAU,  AIJ^SKA, 
ALASKA  REGION,  NMFS.  JUNEAU, 

ALASKA 

VESREP  \ 

SOPOV/LJUI/0724D13/0900Z09/5830N16/ 

17510W14/52// 
Received  from/NAVIS/LTUX// 
701  /1 30.00HG12/  /702/15.75HG22/701  / 

5.63R19//5.1M06// 

10.  CEASE  report.  Cease  reports  must  be 
delivered  24  hours  before  ceasing  fishing  and 
departing  the  FCZ. 

Example:  The  stem  trawler  NAVIS,  LTUX. 
will  cease  fishing  on  July  8  at  1215  CNfr  at 
position  57*30'  N.  latitude,  168*30'  W. 
longitude  in  Bering  Sea  Area  51  (code  51.) 
The  required  message  would  be  transmitted 
as  follows: 

From:  F/V  NAVIS,  LTUX 
To:  17TH  COAST  GUARD  DISTRICT. 
JUNEAU,  AIj\SKA. 

ALASKA  REGION,  NMFS,  JUNEAU. 
ALASKA 

VESREP 

NAVIS/LTUX/0708D15/1215Z09/5730N15/ 
10830W18/51/CEASE// 

11.  CHANGE  report.  Change  reports  must 
be  transmitted  and  delivered  as  though  they 
were  the  original  message. 

Example:  The  stem  trawler  NAVIS,  LTUX. 
was  to  have  begun  fishing  on  March  11  at 
1320  GMT  at  position  59*30'  N.  latitude. 
142°30'  W.  longitude  in  the  Yakutat  fishing 
area  of  the  Gulf  of  Alaska.  Bad  weather 
delayed  arrival  on  the  fishing  grounds  until 


1800  GMT  on  March  1Z  Since  the  delay  i« 
longer  than  four  hours,  a  CHANCE  report 
must  be  sent.  Because  the  message  is 
considered  as  though  it  were  an  original 
BEGIN  report  the  message  must  be  delivered 
24  hours  in  advance,  or  before  1800  GMT  on 
March  11.  Tlie  required  message  would  be 
transmitted  as  follows: 

From:  F/V  NAVIS,  LTUX 

To:  17TH  COAST  GUARD  DISTRICT. 

JUNEAU,  ALASKA, 
Al^SKA  REGION.  NMFS.  JUNEAU. 

ALASKA 

VESREP 

a<ANGE/NAVIS/LTUX/031lD05/l320Z06/ 
TO// 

N.A  VIS/LTUX /031 2D06/18002;09/5930N17/ 
142.30W10/64/BEGIN// 

12.  CANCEL  report.  Cancel  reports  must  be 
transmitted  and  delivered  prior  to  the  time 
and  date  of  the  event  in  the  original  message. 

Example:  The  stem  trawler  NAVIS,  LTUX. 
was  to  have  begun  fishing  on  March  11  at 
1320  GMT  at  position  59*30'  N.  latitude, 
142*30'  W.  longitude  in  the  Yakutat  fishing 
area  of  the  Gulf  of  Alaska  and  had  sent  the 
appropriate  BEGIN  message.  The  vessel  has 
had  mechanical  problems  and  must  return 
home  before  entering  the  FCZ.  The  required 
CANCEL  message  would  be  transmitted  as 
follows: 

From:  F/VNAVI&  LTUX 
To:  17TH  COAST  GUARD  DISTRICT. 

JUNEAU,  ALASKA. 
ALASKA  REGION,  NMFS.  JUNEAU. 

ALASKA 

VFSREP 

CANCEL/NAVIS/LTUX/0311D05/1320Z06/ 
BEGIN// 

13.  Croup  reports.  A  fieet  commander  or 
other  authorized  person  may  send  in  reports 
for  several  vessels.  An  FFV  operator 
submitting  a  report  on  behalf  of  another  FTV 
is  assumed  to  have  the  authorization  to  do  so. 

Example:  The  refrigerated  transport  vessel 
SOPOV,  LJUJ.  with  a  fleet  commander  on 
board,  wishes  to  report  for  three  stem 
trawlers  in  the  fleet.  The  stem  trawler 
NAVIS,  LTUX,  will  begin  fishing  at  59*30'  N. 
latitude,  142*30'  W.  longitude,  in  Yakutat 
fishing  area  (code  64)  on  March  11  at  1320 
GMT.  The  stem  trawler  RSKVOL.  LBEV.  will 
temporarily  depart  the  fishing  grounds  at 
sa'OS'  N.  latitude,  149*50'  W.  longitude  in  the 
Kodiak  fishing  area  (code  63)  on  March  12  at 
1200  GMT  to  embark  an  observer.  The  stem 
trawler  ALEXANDROV,  LXDV.  will  cease 
fishing  at  54*40'  N.  latitude,  157*15'  W. 
longitude  in  the  Chirikof  fishing  area  (code 
82)  on  March  13  at  0800  GMT  to  return  to  its 
home  port.  The  required  message  would  be 
transmitted  as  follows: 

From:  M/V  SOPOV.  LJUJ 

To:  17TH  COAST  GUARD  DISTRICT. 

JUNEAU.  ALASKA.  ALASKA  REGION. 

N^MFS.  JUNEAU.  ALASKA 

VESREP 

NAVIS/LTUX/0311D05/1320Z06/ 
5930N17/14230W10/64/BEGIN// 

FISKVOL/LBEV/0312D06/l200Z03/5a05Nl8/ 
149.';0Wl9/63/DEPART// 
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ALEXANDROV/LXDV/0313D07/0800Z08/ 
5440N13/15715W19/62/CEASE// 

Since  the  illustrated  group  report  contains 
notice  of  the  beginning  of  fishing  at  1320 
CMT  on  March  11.  the  message  must  be 
delivered  to  the  17th  Coast  Guard  District 
Commander  not  later  than  1320  GMT.  March 
la 

Appendix  C  to  Subpart  A — Fishing  Areas 

A.  Northwest  Atlantic  Ocean  and  Hake 
Fisheries  (Figures  la  and  lb.) 

1.  For  the  purposes  of  S  611.4(c)  of  this  part, 
fishing  areas  in  the  Northwest  Atlantic  are 
the  areas  shown  in  Figure  la  and  described 
below. 


Area  code.  name,  and  description 

21.  Atlantic  Area  21.  Atlantic  FCZ  between 
35'00'  N.  latitude  and  37*00"  N.  latitude 

22.  Atlantic  Area  22.  Atlantic  FCZ  between 
37*00'  N.  latitude  and  39*00'  N.  latitude 

23.  Atlantic  Area  23.  Atlantic  FCZ  north  of 
39*00'  N.  latitude  and  west  of  71*40"  W. 
longitude 

24.  Atlantic  Area  24.  Atlantic  FCZ  enclosed 
by  a  line  connecting  the  following  points  in 
the  order  listed — 


25.  Atlantic  Area  25.  Atlantic  FCZ  between 
39*00'  N.  latitude  and  42*20'  N.  latitude  and 
east  of  70*00'  W.  longitude 

26.  Atlantic  Area  26.  Atlantic  FCZ  north  and 
west  of  Cape  Code  and  a  line  connecting 
the  following  points  in  the  order  listed — 


Point  No. 

LaMuito 

Longitude 

1 _ 

2...; 

Shore _ 

39*00*  N __ 

7y«r  W. 

71*40*  W 

3 

39-00'  N _ 

C«p«  Cod, 

70*00*  W 

4 

70*00*  W 

PomtNo. 

Utrtude 

Longitude 

1 

Ctfit  Cod 

70*00'  W 

2 

42*20'  N 

70*00'  W 

3 

42*20*  N 

Ths  aastward  bmit  of 

IfwEEZ 

2.  For  the  purposes  of  §  611.4(f)  and  S  611.9. 
fishing  areas  in  the  Northwest  Atlantic  are 
the  NMFS  "Three  digit  statistical  areas" 
described  in  Figure  2b. 

BILUNQ  CODE  3S10-22-M 
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Figure  la.  to  Appendix  C:   Fishing  Areas  for  the  Northwest  Atlantic  Ocean  and 
Hake  Fisheries  for  the  purposes  of  50  CFR  611.4(c)  (Activity  Reports). 
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Figure  lb.  to  Appendix  C:   Fishing  Areas  for  the  Northwest  Atlantic  Ocean 

and  Hake  Fisheries  for  the  purposes  of  50  CFR  611. A(f)  (Weekly  reports) 
and  50  CFR  611.9  (Recordkeeping). 
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B.  Atlantic  Billfish  and  Sharks  and  Royal 
Red  Shrimp  Fisheries  (Figure  2.) 

Area  code.  Name  and  description 

11,  Caribbean  Area  11.  Virgin  Islands.  The 
FCZ  off  Puerto  Rico  and  the  U.S 

12,  Gulf  of  Mexico,  Area  12.  The  FCZ  in  the 
Gulf  of  Mexico  west  of  93*00'  W.  longitude 


13,  Gulf  of  Mexico,  Area  13,  The  FCZ  in  the 
Gulf  of  Mexico  east  of  93*00'  W.  longitude 
and  west  of  88*00'  W.  longitude 

14,  Gulf  of  Mexico,  Area  14.  The  FCZ  in  the 
Gulf  of  Mexico  east  of  of  88*00'  W. 
longitude  and  FCZ  in  the  Atlantic  Ocean 
south  of25*18'N.  latitude 


15,  Atlantic  Area  15.  The  FCZ  in  the  Atlantic 

Ocean  north  of  25*18'  N.  latitude  and  south 

of  36*30'  N.  latitude 
18,  Atlantic  Area  16.  The  FCZ  in  the  Atlantic 

Ocean  north  of  36*30'  N.  latitude  and  south 

of41*00'N.  latitude 
17.  Atlantic  Area  17.  The  FCZ  in  the  Atlantic 

Ocean  north  of  41*00'  N.  latitude 
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Figure  2.  to  Appendix  C:  Fishing  Areas  for  the  Atlantic  Billfish  and  Sharks  and  Royal  Red 
Shrimp  Fisheries. 
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C.  Pacific  Coast  Croundfish  and  Pacific 
Billfish  and  Sharks  Fisheries  [Figure  3.1 

Area  code,  name  and  description 

67.  Vancouver.  The  FCZ  of  the  North  Pacific 
Ocean  ofT  Washington  north  of  47°30'  N. 
latitude 

71.  Columbia.  The  FCZ  of  the  North  Pacific 
Ocean  off  Washington  and  Oregon  south  of 
47*30'  N.  latitude  and  north  of  43'00'  N. 
latitude 

72.  Eureka.  The  FCZ  of  the  .North  Pacific 
Ocean  off  Oregon  and  California  south  of 
43°00'  N.  latitude  and  north  of  40"30'  N. 
latitude 

73.  Monterey.  The  FCZ  of  the  North  Pacific 
Ocean  off  California  south  of  40*30'  N. 
latitude  and  north  of  36*00'  N.  latitude 

74.  Conception.  The  FCZ  of  the  North  Pacific 
Ocean  off  California  south  of  36*00'  N. 
latitude 

BtLLIMG  COOE  3S10-23-M 
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Figure  3.    to  Appendix  C:      Fishing  Areas  for  the  Pacific  Coast  Groundflsh  and 
the  Pacific  Blllfl:h  and  Sharks  Fisheries. 
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D.  Seamouni  Gmundfish.  Pacific  Billfish  and 
Sharks,  and  Precious  Coral  Fisheries 

Area  code,  name,  and  description 

81.  Hawaii  and  Midway  Islands.  The  KCZ  at 
the  Pacific  Ocean  off  the  Hawaiian  and 
Midway  Islands 

8-.  Guam  and  Northern  Mariana  Islands.  Th«' 
FCZ  of  the  Western  Pacific  Ocean  off 
Guam  and  the  Northern  Mariana  Islands 

83.  American  Samoa.  The  FCZ  of  the  South 
Pacific  Ocean  off  American  Siimoa 

84.  Johnston  Atoll.  The  FCZ  off  Johnston  Atoll 
65.  Howland  and  Baker  Islands.  The  FCZ  of 

the  Pacific  Ocean  off  Howland  and  Baker 
Islands 

86.  Kingman  Reef  and  Palmyra  Atoll.  The 
FCZ  of  the  North  Pacific  Ocean  off 
Kingman  Reef  and  Palmyra  Atoll 

87.  Jarvis  Island.  The  FCZ  of  the  Pacific 
Ocean  ofT)arv'is  Island. 

8d.  Wake  Island.  The  FCZ  of  the  North 

Pacific  Ocean  off  Wake  Island 
£1  Gulf  of  Alaska  Ground  fish  Fishery  (Fifiurc 
4.} 

Area  Code,  name  and  description 

61.  Shumagin.  The  FCZ  of  the  Gulf  of  Alaska 
east  of  ITO'OO  W.  longitude  and  west  of 
■159°00'\V.  longitude 

82.  Chirikof.  The  FCZ  of  the  Gulf  of  Alaska 
east  of  159*00  W.  longitude  and  west  of 
154°00  W.  longitude 

b3.  Kodiak.  The  FCZ  of  the  Gulf  of  Alaska 

east  of  154*00  W.  longitude  and  west  of 

147*00  W.  longitude 
M.  Yakufat.  The  FCZ  of  the  Gulf  of  Alaska 

east  of  147*00  W.  longitude  and  west  of 

137*00'  W.  longitude 


65.  Southeastern.  The  FCZ  of  the  Gulf  of 
Alaska  east  of  137*00*  W.  longitude  and 
north  of  54*30  N.  latitude 

66,  Charlotte.  The  FCZ  of  the  North  Pacific 
Ocean  off  Alaska  south  ot  54*30'  N.  latitude 

F.  Bering  Sea  and  Aleutian  Islands 
Croundfish  and  Snail  Fisheries  (Figure  4./ 

Area  code,  name  and  description 
50,  Bering  Sea  Area  50.  For  the  purposes  of 
§  611.4(c)  only,  and  for  the  period 
September  1  through  April  30  GMT.  an  area 
described  by  rhumb  lines  connecting  the 
following  points  in  the  order  listed 


Pomt  No      I 


Utituda 


I 


-1 

1 '  se-OQ-  N.. 

2 58  00  H  . 

3 59  30  N.. 

4 _ j  59  30-  N.. 

5 sa-ooN.. 


Longitude 


175  00  W. 
17?*00  W 
172-00  W 
175*00  W 
175-00  W 


51,  Bering  Sea  Area  51.  The  FCZ  of  the  Bering 
Sea  north  of  the  Aleutian  Islands  and  east 
of  170*00"  W.  longitude 

52,  Bering  Sea  Area  52.  The  FCZ  of  the  Bering 
Sea  north  of  the  55*00'  N.  latitude,  east  of 
180*  longitude  and  west  of  170°00'  W. 
longitude. 

53,  Bering  Sea  Area  53.  The  FCZ  of  the  Bering 
Sea  north  of  the  55''00'  N.  latitude,  east  of 
the  U.S.-Russiaii  convention  line  of  1867, 
and  west  of  170*00'  W.  longitude 

54,  Bering  Sea  Area  54.  The  FCZ  of  the  Bering 
Sea  and  North  Pacific  Ocean  off  Alaska 
south  of  55*00'  N.  latitude,  east  of  the  U.S.- 
Russian Convention  Line  of  1867  and  west 
of  170''00'W.  longitude 
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Figure  4.   to  Appendix  C:     Fishing  Areas  for  the  Gulf  of  Alaska  Groundfish,   Bering  Sea  and  Aleutian  Islands 
Groundfish,   and   Snail  Fisheries.  I 
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Appendix  D  to  Subpart  A — Species  Codes 


Code 


Conwnon  name  ' 


SoenMc  name 


A.  Altantic  OcMO  and  Gun  of  Htxico  FiahM 


Finfisti 


101 
102 

103 
104 
105 

CaLMmMc 

Haddock _..„.^...„„.. 

R«»8h —     .    ._.    . 

H«k«.  »»(•                 

hWta.  r»d_         -     

Gadbt  mortiua. 
Mattnogeammu* 

aegtetmus. 
Setiaslas  marma. 
Mantcous  Mrwans 
Ulroph)ica  cfuss. 
Potacnut  vrens. 
Lmandt  fafnjgmaa. 
fflWwotomui  cfrysofo. 
IcphntMm 

106 
116 
176 
182 

Ftomtar.  yoloi»tii 

Scup 

Tilahifti 

202 
204 
206 

212 

Hemng.  AHamic 

Mackefet.  Atlanlic— 

Great  barracuda 

cfta/naataofjtcapa. 
Hafengut  harangua. 
Scomber  scomtna. 
Spttyraena  barracuda. 
/Twjiwfcff  tnacaftttUA 
Brm/oorta  Itramua. 
flofnatonua  saMifrbt 
CorMiAaana  aguaMit 
Covhaana  haipma. 

216 
228 
237 

BhMtish. 

238 

240 

Um±^M.  ktfui 

252 

SttMsh  ^-   

254 
255 
256 
260 

Wahoo 

Martn,  wtvla .....»_..._».»... 
M«ln.blua. 

Tatnptmia  pDuageri 
Acam/Hxylmm  aolanden 
Taaapttnm  atudua. 
Mtk0r9  fwgnctns^. 
Xpmaa  glaOua. 
Atosa  pseudoharengia, 

Atosa  aaelivats.  ana 

AJosa  me<»ocns. 

AJosa  aapntssima. 
Uicmpogonaa  undulafus. 
Salmoaatar. 
Cantopnsia  striata. 

264 

309 

310 
314 
318 
332 
401 

Herring,  river  (nchxles 
aiewife.  Wueback 
hemng.  and  riKkory 
«iad). 

Shad,  American — 

Cromer.  Atlanlic =._. 

Sainton,  Atlai  ilic ....»»..»..« 

Baa*.  Mack  tea — , _. 

SiPfMid  tmm 

414 

Spot 

418 

Weakfisli 

Cyrtosoor  regata. 
Lamnanasua. 
laurut  paucva. 

Phonaca  gtauca. 

462 
463 
464 
465 

Portioagie  Hwrti _ 

Longfin  mako  shark 

469 

Sharks  (MS) 

499 

Rnfishes  (NS)  Onidiictes 
dogtish  and  non- 
allocated  squKl). 

OataiGMhyea.  aquaMaa. 
temhoid  tqtMl*. 

«07 

Lotgopaatei 

V)4 

509 

Sqixd  (NS)  (See  code 

SepKxd  and  teuthod 

499— other  fin«sh). 

aqiwls. 

619 

Craba,  marme  (NS) 

622 

Lobster,  nonhem 

Homanja  anmicanua. 

630 

Ftoyal  red  shrimp. 

Hymempanaeua 
rotustua. 

697 

ShrvTV  (NS) _„ 

699 

Invenebrates.  mahne 
(NS). 

Finfish 


129 

Flatfishes  (NS) 

200 

201 

PatogK  Annorhead.    .    _. 
AMonsm  .  _ 

Pantacafoa  nchardsooi 
Oaryx  aptartdana. 
Plaurograrrwnua 
rrtonopterygiua. 

Oupaa  fiarangus  paUasL 
Saknondae. 
Coiyphaena  aquselis. 

Corypttaena  hippurua 
latniptKnjs  plarypienja. 

207 

Atka  rrackerel . 

206 
209 
210 
237 

238 

2S2 

253 

Jack  mackerel 

Pacrfic  hemng 

Saimonds  (NS) __ 

Pompano  dolphin 
(mahanahi). 

SaiHish 

Black  mwlin 

255 
260 
261 
262 

263 
264 

Wahoo — — 

Martin,  blue _ _ 

Stripod  fwiriin .„«.».. 

Shonbdl  spearfish 

Requem  sharks  (NS) 

BroadbH  swordfish 

Acanttiocytmjm  solanderi 
Uakan  mgncans. 
TaOaptunia  auflax. 
Tanplunm 
•VuMivsMft 

Xiphma  gimtua. 

Code 

Common  name  ■ 

SaenWic  name 

265 
266 
267 

469 
499 

Thresher  sharks  (NS) 

Mackerel  sherks  (NS) 

(NS). 

Sharks  (NS) 

Other  apeoes  (NS) 

Alopidaa. 
Lwnmdaa. 
Sphyrradae. 

Squaklorme*. 

See  Subparts  E  F  w)d 

500 

701 
702 

Norvspecil^d  species 

(NS) 
PoMock  (walleye,  Alaska) 
Pacific  cod 

G. 

See  Subpart  G. 

Tharagra  cKakx>gramma. 

703 
704 
720 

Pacific  whiting  (hake) 

Yeltowfin  sole 

Anop*3poma  Smbna. 

Mortxaus  produdua. 

Hippogtossua  stamtepta. 
Reirthardlius 

722 

737 

Paolichalibui... 

Tubal  rmdudas 
arrowloolh  flounder. 
CSroenland  nahbot  and 
Kamchatka  tkxjoder). 

Pacific  ocean  perch  * 

S.'xytbelly  rockfisti 

780 
800 

Altmasthea 

Sfibastes  alutus. 
Satastes  jOrdani. 
SebastoloOus  iw 
Scorpaenidae. 

804 
849 

Idmt  rockhsh 

Rockfoh(NS) 

SOS 

507 
509 

527 
529 
539 
673 
675 
676 
682 
690 
697 


Korean  horseha*  crab. 

Lyre  crab 

Squd  (NS) 


Black  coral  (NS).. 

Clama  (NS) _. 

Scallops  (NS) 

SnM  (NS) 

King  crab.. 


Tanner  crab  (NS)  (Snow).. 

Corals  (NS) 

Oungeness  crab 

Shnmp(NS) _... 


CnmacrLV  «santoclUL 
Hyaa  lyratus. 
SepioKl  and  teuthoid 


Antpaltiaa  spp. 

Pectinidaa. 
Gastropoda. 
Pmamodaa  *gg. 
Cft/onoacataa  spp. 

Cancer  magater. 


91R 

Wt»lB,  bakjga. 

De^fhmapterus  leucaa. 

930 

Whtfa,  falsa  kMer  . .. 

934 

Dolphin,  rough-ioothed 

936 

Dolphin.  Atlantic  white- 
SKtod. 

LagenortryrKhua  aculua. 

938 

Dolphm.  Pacific  whrte- 

Lagenortrynchua 

SKted. 

otmqudena. 

940 

Detphmus  d^pha. 

941 

Dolphin,  bottlenosed. 

942 

Dolphin.  Rissos 
(grampus) 

Grampus  gnseua. 

943 

Slenalla  attertuata. 

944 

Dolphin,  spinner 

Stertem  kmgiroatia. 
Uasodatphia  botaata 

946 

Dolphin,  northern  righl- 

whale. 

947 

Porpoise,  harbor 

Phocoena  pbocoena 

949 

Porpoise,  DaH's 

955 

Bumetopias  /utMlua. 
Zakjphua  caMorrmnua. 

956 

Sea  kin.  CaMomia. _. ... 

9fifl 

Seal,  northern  fur 

966 

Wakua 

Odobenus  rosmarus. 

967 

Seal,  haibor 

PtHxa  vitulirta. 

973 

Seal,  nbbon. 

Ptoca  lasaaia. 

976 

Seal,  gray 

Hakchoerua  grypus. 
Mirourrga  angustirostha. 

981 

986 

Sea  otter _ 

Enhydra  lutna. 

992 

Whale,  pilot  (NS).- 

Globicepttala  spp. 

MyttRad. 

Odonloceli. 

993 

Whaia,  baisin  (NS) 

994 

Whale,  toottted  (NS) 

995 

Seel  (NS) _... 

Other  Phocidae. 

996 

Sea  lion  (NS) 

OlMidae. 

996 

Porpoisa  (NS) 

Other  Phocoemdae. 

996 

Dolphin  (NS) 

Oelphinidae. 

0.  Othar  Spaciaa 


069    Sea  turtle  (NS).. 


■  (NS)  means  non-specific  as  to  species  This  code  must 
be  used  for  all  soeoes  of  Ihn  species  group  uriiess  a  more 
specific  code  exists. 

*  Pacific  ocean  perch  n  tl>e  Alaska  fisheries  (Subpart  Q) 
Inckjdes  the  additional  species  o4  red  rockfish— 

Nonhem  rockfish  {ebaalea  polyspnaS),  Rougheye  rockfish 
ISebaslea  aMuMnus),  Shortrakar  rockloh  (Sebas/e*  boraaJ- 
•).  and  Sharpchm  rockUMi  {Sabaalet  tacantrua). 


Appendix  E  to  Subpart  A — Fishery  Product 
Codes 


Fishery  product 


Canned  meat „ _ 

mats,  with  skm/two  per  fish 

RMs.  without  skm/two  par  fish 

Final,  onapreco  (butterfly)  with  skin 

Final,  one-piece  (t>utterflv).  without  skin.. 

Fish  meal 

Fish  oil 


Flounder  steaks— diagonal  cut  from  mMsection  ol 

«sh. 
Flounder  pieces— punched  or  stamped  from  nvd- 

section  of  fish. 

Gutted  only _ _ 

Gutted  and  giNed 

Headed  only .«...—...-.........,.„.„..««.......„..,.„„ 

Headed  and  gutted.. 


Headed,  gutted,  and  tails  removed 

Heads,  separate  from  remamdor  of  fish 

miasiinal  organa  aaparala  from  remainder  o(  fish.. 

Ottiar  product  (spacMy)- 

Otoahimi:  Frozen  mincad  fish  product  (Japan) 

Pectoral  collars  separate  from  remainder  ol  fish ... 

Roe  separate  from  remamder  of  fish _.... 

Skate  wmgs.. 


Squid  or  octopus,  beak  removed, 
SqukI  or  octopua 
Squid  or  octopus 

Sunm:  Frozen  minced  tah  product  (Japan) 

Tare  Shmku:  Frozen  minced  fish  product  (Japan) 

Tucza.  heads,  guts.  fins.  tail,  and  portions  of  belly 

flap  removed  (Poland). 
Whole  fish 


Code 


ON 

F 

FN 

FB 

FBN 

M 

FO 

S 

ST 

Q 

QG 

H 

HG 

HGT 

HOS 

lO 

O 

OS 

P 

R 

SW 

BSO 

MSO 

TSO 

SU 

TS 

TU 

W 


Appendix  F  to  Subpart  A— Weekly  Catch 
Report 

A.  Report  Form  Entries 

1.  Page  numbering:  Number  each  page  in 
sequence  and  the  total  number  of  pages  in 
each  submission.  For  example,  the  pages  of  a 
report  for  the  catches  of  three  vessels  would 
be  numbered  "Page  1  of  3",  Page  2  of  3",  and 
"Page  3  of  3." 

2.  Vessel  name:  Enter  the  vessel  name  as 
shown  on  the  permit,  flush  left,  up  to  20 
characters. 

3.  IRCS:  Enter  the  vessel's  international 
radio  call  sign,  up  to  eight  characters. 

4.  Permit  number  Enter  the  current  permit 
number  (without  hyphens). 

5.  Week  ending  date:  Enter  the  month  and 
day  on  which  the  weekly  reporting  period 
ended.  A  reporting  period  begins  on  Sunday 
at  (XXn  hours  GMT  (except  during  the  first 
week  of  each  year  when  it  begins  on  January 
1)  and  ends  on  Saturday  at  24(X)  hours,  GMT 
(except  during  the  last  week  of  each  year 
when  it  ends  on  December  31).  Following 
monfh/day  figure,  insert  the  letter  "D"  and  a 
confirmation  code  (2  digit  sum  of  the  4  digits 
in  month/day  figure). 

For  example,  for  the  report  period  ending 
on  Saturday.  April  9, 1983,  enter:  0409D13. 

6.  Area  code:  Enter  the  code  from 
Appendix  C  to  this  subpart,  for  each  area  in 
which  the  vessel  fished  during  the  reporting 
period. 

7.  Days  fished:  Enter  the  number  of  days 
during  which  fishing  gear  was  placed  in  the 
wafer  in  each  fishing  area  duing  the  reporting 
period. 

8.  Species;  Enter  the  code  from  Appendix  D 
to  this  subpart  for  each  allocated  species 
caught  during  the  reporting  period  and  the 
code  for  each  prohibited  species  caught  as 
required  by  the  fishery  in  which  the  FFV  is 
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engaged  (see  Subparts  C  through  C  of  this 
p«rt). 

9.  Catch:  Enter  the  round  weight,  to  the 
nearesUenth  of  a  metric  ton  (0.1  mf)  by 
species  and  area  of  allocated  species  caught 
or  received  from  catching  vessels  during  the 
reporting  period,  regardless  of  whether 
retained  or  discarded,  and  the  catch  of 
prohibited  species  as  required  by  the  fishery 
in  which  the  FFV  is  engaged  (see  Subparts  C 
through  G  of  this  part].  Entries  containing 
catch  weights  of  Tish  used  for  human 
consumption  or  used  for  Tish  meal 
(disposition  "C"  or  "M")  must  be  based  on 
the  most  accurate  method  available  to  the 
vessel,  either  scale  round  weights  or  factory 
weights  converted  to  round  weights.  Entries 
containing  catch  weights  of  discarded  fish 
(disposition  "D")  must  be  based  on  the  most 
accurate  method  available,  either  scale  round 
weights,  estimated  deck  weights,  or  number, 
as  required  by  the  fishery.  Following  the 
catch  figure,  insert  the  letter  "D"  and  a 
conflrmation  code  (2  digit  sum  of  the  digits-ig 
the  species  code  and  catch  Tigure). 

10.  Designated  representative:  Enter  the 
name  of  the  designated  representative  who  is 
responsible  for  submitting  reports  for  the 
foreign  nation. 


11.  Date:  Enter  the  date  the  report  is 
submitted  to  the  NMFS  by  the  designated 
representative, 

B.  Telex  Reports 

1.  To  ensure  receipt  of  the  Weekly  Catch 
Report  on  time.  Telex  reports  may  be  used.  If 
a  Telex  report  is  submitted,  a  completed  copy 
of  the  report  form  must  be  mailed  as 
confirmation.  Designated  representatives 
may  include  several  vessel  reports  in  one 
Telex  message,  provided  it  is  submitted  on  a 
vessel-by-vessel  basis. 

2.  Reports  submitted  by  Telex  must  contain 
the  message  identifier  "CATREF"  as  the  first 
group  of  the  text  to  indicate  that  the 
information  which  follows  constitutes  a 
Weekly  Catch  Report.  Data  should  be 
submitted  as  follows: 

Vessel  name/lRCS/Permit  number/(Week 
ending  date)D(confirmation  code-CC)// 

Area/Days  fished// 

Specie8/(Catch)P(CC)//Species/ 
(Catch)P(CC)//etc.//  ^   ; 

Area/Days  fished// 

Species/(Catch)P(CC)//Specie8/ 
(Catch)P(CC)//etc.// 

C.  Example 

1.  The  stem  trawler  NAVI&  LTUX,  permit 
number  LT-d3-O001-A.  entered  tiie  fishery 


conser\-ation  zone  on  Sunday.  March  13. 
1963,  began  fishing  in  the  Yakutat  area  (code 
64)  of  the  Gulf  of  Alaska  on  March  15.  and 
continued  fishing  in  that  area  the  morning  of 
March  16.  The  afternoon  of  March  16  the 
vessel  shifted  to  the  Kodiak  area  (code  63). 
began  fishing  that  evening,  and  continued 
fishing  through  Saturday.  March  19. 1963. 
(Note  that  March  16  counts  as  a  day  fished  in 
both  area  64  and  area  63).  In  the  Yakutat  area 
the  vessel  caught  121.6  tons  of  pollock  (cod« 
701),  17.8  tons  of  Pacific  ocean  perch  (code 
780),  and  8.0  tons  of  Atka  mackerel  (code 
207).  In  the  Kodiak  area  the  vessel  caught 
23.4  tons  of  pollock.  23.7  tons  of  Pacific  ocean 
perch.  86.4  tons  of  Atka  mackerel  and  0.4 
tons  of  sablefish  (code  703). 

2.  The  text  of  the  Telex  report  would 
appear  as  follows: 

CATREP 

NAVIS/LTUX/LT830001A/031«)13// 
64/2// 

701/121 .6P18//780/17.8P31//207/8.0P17// 
63/4// 

701  /23.4P1 7/  /780/23.7P27/  /207/86.4P27/  /703/ 
0.4P14// 

3.  The  completed  form  would  appear  as 
follows: 

BIUJNQ  CODE  3S10-22-II 
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MONTH/DAY 

I      I      I      I     I 
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( 

DESIGNATED  REPRESENTATIVE 


DATE 


BILUNO  COM  3610-22-C 


Figure  1.  to  Appendix  F 
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Appendix  G  to  Subpart  A— Weekly  Joint 
Venture  Receipts  Report 

A.  Report  From  Entries 

1.  Page  numbering,  vessel  name.  IRCS, 
permit  number,  week  ending  date,  area  code, 
designated  representative,  and  date  must  be 
entered  in  accordance  with  the  instructions 
for  the  Weekly  Catch  Report  contained  in 
Appendix  F  paragraphs  A.  1-6. 10  and  11. 

2.  Vessels  delivering  (V):  Enter  the  number 
of  U.S.  vessels  which  transferred  codends  in 
each  area  during  the  reporting  period. 

3.  Codends  received  (T):  Enter  the  number 
of  codends  received  from  U.S.  vessels  which 
were  caught  in  that  area. 

4.  Species:  Enter  the  code  from  Appendix  D 
to  this  subpart  of  each  authorized  or 
prohibited  species  or  species  group  received 
during  the  reporting  period. 

5.  Amounts  received:  Enter  the  round 
weight,  to  the  nearest  tenth  of  a  metric  ton 
(0.1  mt],  by  species  and  area,  of  species 
received  from  vessels  of  the  U.S.  during  the 
reporting  period  and  as  required  by  the 
regulations  of  the  fishery  in  which  the  FFV  is 
engaged  (see  Subparts  C  through  G  of  this 
part).  After  the  amount,  enter  the  letter  "P"  to 
indicate  the  final  disposition  of  the  receipts 
as:  processed,  frozen,  eaten  by  the  crew,  or 
otherwise  used  for  human  consumption 
(disposition  C),  whether  or  not  part  of  the 
catch  went  to  Hshmeal  or  oil;  used  for 
Tishmeal  (disposition  M);  or  discarded 
(disposition  D).  Enter  the  letter  "R"  to 
indicate  the  receipts  which  were 
subsequently  returned  to  the  U.S.  vessel 
(disposition  R),  when  allowed  by  the  fishery 
in  which  the  FFV  is  engaged.  Entries 
containing  receipt  weights  (disposition  "C"  or 
"M")  must  be  based  on  the  most  accurate 
method  available  to  the  vessel,  either  scale 
round  weights  or  factory  weights  converted 
to  round  weights.  Entries  for  discards  or 
returns  (disposition  "D"  or  "R")  must  be 
based  on  the  most  accurate  method  available 


to  the  vessel,  either  scale  round  weight, 
estimated  deck  weight,  or  number,  as 
required  by  the  fishery.  After  the  code  letter, 
enter  a  confirmation  code  (2  digit  sum  of  the 
digits  in  species  code  and  amounts  received 
figure). 

6.  Participating  vessels:  Enter  the  names  of 
U.S.  vessels  transferring  codends  to  the  FFV 
during  the  reporting  period. 

B.  Telex  Reports 

1.  To  ensure  receipt  of  the  Weekly  Joint 
Venture  Receipts  Report  on  time.  Telex 
reports  may  be  used.  If  a  Telex  report  is 
submited,  a  completed  copy  of  the  report 
form  must  be  mailed  as  confirmation. 
Designated  representatives  may  include 
several  vessel  reports  in  one  Telex  message, 
provided  it  is  submitted  on  a  vessel-by-vessel 
basis. 

2.  Reports  submitted  by  Telex  must  contain 
the  message  identifier  "RECREP"  as  the  first 
group  of  the  text  to  indicate  that  the 
information  which  follows  constitutes  a 
Weekly  Joint  Venture  Receipt  Report.  Data 
should  be  submitted  as  follows: 

Vessel  name/IRCS/Permit  number/(Week 

ending  date)D(confirmation  code)//Area// 
Species /(Amount  received)  (Disposition  "P" 

or  "R")  (confirmation  code)/Species/ 

(Amount  received)  (Disposition) 

(confirmation  code)//etc.// 
Number  of  vessels  transferring  codends// 

Codends  transferred//Area// 
Species/(Amount  received)  (Disposition) 

(confirmation  code)//Species/(Amount 

received)  (Disposition)  (confirmation 

code)//etc.// 
Number  of  vessels  transferring  codends// 

Codends  transferred// 
Name  of  participating  ve88el//Name  of 

participating  vessel//etc.// 

C.  Example 

1.  The  stem  trawler  NAVIS,  LTUX, 
operating  under  permit  number  LT-83-0001- 


A  which  authorizes  the  receipt  of  U.S. 
harvested  Alaska  pollock  and  other 
associated  species  in  the  Bering  Sea  and 
Aleutian  Islands  groundfish  fishery,  received 
26  codends  from  the  U.S.  vessesl  LUCKY. 
MARY  J,  EMILY  J.  and  UNDA  C  in  the  Bering 
Sea  area  52  from  June  5  through  June  8. 1983. 
containing  the  following  species  and 
amounts:  Alaska  pollock  (code  701).  156J  mt 
rockfishes  (code  849).  0.2  mt:  Pacific  cod 
(code  702).  27.0  mt  turbot  (code  737),  5J0  mt 
and  other  species  (code  499  4.9  mt  The 
codends  also  contained  25  salmon,  a 
prohibited  species  required  to  be  logged  by 
number  in  the  Bering  Sea  and  Aleutian 
Islands  groundfish  fishery  (see  S  611.92).  On 
June  8.  NAVIS  shifted  its  area  of  operations 
and  received  20  codends  from  the  U.S. 
vessels,  MARY  J.  EMILY  J.  and  UNDA  C  in 
Bering  Sea  area  54  from  June  8  through  June 
11.  NAVIS  received  the  following  species  and 
amounts:  Alaska  pollock  (code  701).  75.4  mt 
rockfishes  (code  849).  3.1  mt  Pacific  cod 
(code  702).  30.2  mt  turbot  (code  737).  7.5  mt 
and  other  species  (code  499).  7.1  mt.  The 
codends  contained  15  salmon  and  20  halibut 
both  prohibited  species  required  to  be  logged 
by  number  in  the  fishery. 

2.  The  text  of  the  Telex  report  would 
appear  as  follows: 

RECREP 

NAVIS/LTUX/LT830001A/061DOB// 

52/4// 

701/156.3P23//849/0.2P23//702/27.0P18// 

737.5.0P22/  /499/4.9P35/  / 
210/25P10//V4//T26// 
54/4// 
701/75.4P24//849/3.1P25//702/30.2P14//737/ 

7.5P29//499/7.1P30// 
210/15P10//722/20P13//V3//T20// 
LUCKY//MARY  I//EMILY  J//LINDA  C// 

The  completed  form  would  appear  as 
follows: 

BILUNG  CODE  3S10-^^4I 
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Appendix  H  to  Subpart  A— Weekly  Marine 
Mammal  Report 

A.  Report  Form  Entries 

1.  Page  numbering,  vessel  name.  IRCS, 
permit  number,  designated  representative, 
and  date  must  be  entered  in  accordance  with 
the  instructions  for  the  Weekly  Catch  Report 
contained  in  Appendix  F,  paragraphs  A,  1-4, 
10,  and  11. 

2.  For  each  mammal  caught  enter — 

a.  Date  caught.  Enter  the  month  and  day 
e.g..  for  May  6, 1983,  enter:  0506; 

b.  Latitude  and  longitude  to  the  nearest 
degree; 

c.  Species  code  from  Appendix  D  to  this 
subpart; 

d.  Status  code  as  follows:  1— Killed  during 
capture:  2 — Injured  during  capture;  3 — Dead 
before  capture  (decomposed):  and  4 — 
Uninjured:  and 

e.  Number  of  mammals  caught  where  two 
or  more  of  the  same  species  and  status  were 
caught  together. 


f.  Flag  or  nation  of  registry  of  vessel  that 
caught  the  marine  mammal. 

B.  Telex  Reports 

1.  To  ensure  receipt  of  the  Weekly  Marine 
Mammal  Report  on  time.  Telex  reports  may 
be  used.  If  a  Telex  report  is  submitted,  a 
completed  copy  of  the  report  form  must  be 
mailed  as  confirmation.  Designated 
representatives  may  include  several  vessel 
reports  in  one  Telex  message  provided  it  is 
submitted  on  a  vessel-by-vessel  basis. 

2.  Reports  submitted  by  Telex  must  contain 
the  message  identified  "MAMREF'  as  the 
first  group  of  the  text  to  indicate  that  the 
information  which  follows  constitutes  a 
Weekly  Marine  Mammal  Report.  Data  should 
be  submitted  as  follows: 

Vessel  name/IRCS/Permit  number// 
Date/Latitude/Longitude/Species/Condition/ 

Number  caught/Flag  of  vessel  catching 

mammal// 
Date/Latitude/Longitude/Species/Condition/ 

Number  caught/Flag  of  vessel  catching 

mammal// 


C.  Example 

1.  The  stem  trawler  NAVIS.  LTUX.  permit 
number  LT-83-0001-A,  began  fishing  in  the 
Bering  Sea  Area  52  on  April  27, 1983.  No 
marine  mammals  were  taken  incidental  to 
fishing  activities  until  May  15  when  two 
harbor  seals  (code  967)  were  taken  at  SS'IO* 
N.  latitude.  171*25'  W.  longitude.  One  was 
killed  during  retrieval  of  the  trawl  and  the 
other  was  uninjured.  On  May  17,  at  56*35'  N. 
latitude,  171*40"  W.  longitude,  a  northern  sea 
lion  (code  955)  was  injured  during  capture  by 
a  U.S.  vessel  delivering  its  catch  to  the 
NAVIS. 

2.  The  text  of  the  Telex  report  wouM 
appear  as  follows: 

MAMREP 

NAV1S/LTUX/LT830001A// 
0515/56N/171W/967/1/1/LT// 
0515/56N/171W/967/4/1/LT// 
0517/57N/l72W/g55/2/l/US// 

3.  The  completed  form  would  appear  as 
follows: 

nUJNa  CODE  3510-22-11 
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Appendix  I  to  Subpart  A — Daily  Fishing  Log 

A.  Formal 

1.  The  log  niust  contain  entries  for  each  day 
of  Hshing.  Each  page  of  the  log  may  contain 
entries  pertaining  to  only  one  day's  fishing 
operations  or  one  gear  set.  whichever  is 
longer. 

2.  Each  day's  entries  must  be  divided  into 
three  sections.  The  sections  are  not  required 
to  be  on  the  same  page  of  the  log.  There  may 
be  more  or  fewer  lines  and  columns  in  each 
section  to  accommodate  fishing  operations 
and  factory  production.  The  sections  must 
include: 

(a)  Section  One:  Vessel  particulars  and 
fishing  effort. 

(b)  Section  Two:  Catch  statistics. 

(c)  Section  Three:  Production  statistics.  . 

3.  Each  log  must  contain  a  cover  page  with 
the  vessel  name.  IRCS.  and  permit  number. 

B.  Format  entries 

1.  Section  One — Effort  (to  be  completed 
within  2  hours  after  the  beginning  of  the  day 
or  2  hours  after  the  hauling  time,  as 
appropriate): 

(a)  Date:  Enter  the  date  based  on  GMT  on 
which  the  catch  was  taken. 

(b)  Vessel  name:  Enter  name. 

(c)  IRCS:  Enter  international  radio  call  sign 
or  other  vessel  identification  as  required  by 
50  CFR  611.5(a)(2). 

(d)  U.S.  permit  number:  Enter  vessel's 
permit  number. 

(c)  Noon  position:  Enter  the  vessel's 
geographic  coordinates  (latitude/longitude  to 
the  nearest  0.1  of  a  minute]  at  noon  (1200 
hours)  GMT. 

(f)  Noon  weather:  Enter  the  observed 
weather  (optional). 

(g)  Master  Enter  master  dr  operator's 
signature  and  title. 

(h)  Trawl  or  set  num'ber:  Enter  consecutive 
numbers  for  each  trawl  or  set  made, 
beginning  with  the  firt;  trawl  or  set 
completed  in  the  current  calendar  year. 

(i)  Fishing  area  number:  Enter  the  code 
number  (from  Appendix  C  to  this  subpart)  of 
the  fishing  area  where  each  trawl  or  set  was 
completed. 

(j)  Gear  type:  Enter  the  abbreviation  for 
type  of  gear  used  as  described  below. 


Gear  type 


Boticmn  ottef  tramH  (side) 

Bottom  ottef  trawl  (sterr^) 

Cm-bonom  oner  trawl  (see  $611.S0(C)(S)  lor 
definition  of  this  gear). 

Midwater  otter  trawl  (side) 

Midwater  otter  trawl  (stem) ;r ..„ 

Bollom  pair  trawl „ _ _... 

Midwater  pair  trawl _ 

Purse  seine „ 

Giiiriets  (set) _ - I 

Gillnets  (dnft) I 

Gill-Tets  (lixed) 

Longlines  (sel) ___ - 

Longlines  (drift) . 

Traps  or  Pots 

Dan:sh  seme _ 

Miscellaneous  gears  (other  ttian  at>ove) 


Standard 
abbreviation 


OTB-1 
OTB-2 
OTB-3 

OTM-1 

OTM-2 

PTB 

PTM 

PS 

GNS 

GND 

GNF 

LLS 

LLD 

FIX 

OS 

MLS 


(k)  Set  time:  Enter  the  time  based  on  GMT 
at  which  each  set  or  trawl  began.  For  trawls, 
this  is  the  time  of  the  net  first  reaches  the 
fishing  level  and  the  winches  stop  paying  out 
cable.  For  longline.  pot,  and  gillnet  vessls. 


this  is  the  time  the  first  section  of  gear  is 
placed  in  the  water. 

(1)  Set  position:  Enter  the  geographic 
coordinates  (latitude/longitude)  where  each 
trawl  or  set  began.  For  trawls,  this  is  the 
position  at  which  the  net  reaches  the  fishing 
level  and  the  winches  stop  paying  out  cable. 
For  longline.  pot,  and  gillnet  vessels,  this  is 
the  position  where  the  first  section  of  gear  is 
placed  in  the  water. 

(m)  Course  of  set:  Enter  the  vessel's  course 
(degrees  true]  at  the  set  time  at  which  each 
trawl  or  set  began. 

(n)  Sea  depth:  Enter  the  average  sea  depth 
in  meters. 

(o)  Depth  of  set:  Enter  the  average  depth  in 
meters  at  which  the  gear  was  set  or  towed. 

(p)  Duration  of  set:  Enter  the  elapsed  lime 
in  minutes  from  the  set  time  to  the  hauling 
ti.Tie  of  each  sel  or  trawl. 

(q)  Mauling  time:  Enter  the  ending  time 
based  on  GMT  when  each  trawl  or  set  was 
hauled.  For  trawls  this  is  the  time  the  net 
begins  to  be  hauled  up.  For  longline,  pot.  and 
gillnet  vessels,  this  is  the  time  that  retrieval 
of  the  gear  is  complete. 

(r)  Hauling  position:  Enter  the  geographic 
coordinates  (latitude/longitude)  at  which  the 
set  or  trawl  was  hauled.  For  trawls  this  is  the 
position  at  which  the  net  begins  to  be  hauled 
up.  For  longline,  pot,  and  gillnet  vessels  this 
is  the  position  of  the  last  section  or  end  of  the 
gear. 

(s)  No.  of  pots  or  longline  units:  For 
longline  or  gillnet  vessels  only,  enter  the 
number  of  longline  or  gillnet  units  (specify 
the  length  in  fathoms  per  unit).  For  pot 
vessels  only,  enter  the  number  of  pots  set. 

(t)  No.  of  hooks  per  longline  unit:  For 
longline  vessels  only,  enter  the  average 
number  of  hooks  per  unit  of  groundline. 

(u)  Trawl  speed:  For  trawlers  only,  enter 
the  average  speed  to  the  nearest  tenth  of  a 
knot  at  which  the  gear  was  towed. 

(v)  Net  mesh  size:  Enter  the  millimeter 
mesh  size  of  the  cod  end  (trawlers)  or  gillnet 
(measured  when  wet  after  stretching,  from 
the  inside  of  one  knot  to  the  inside  of  the 
opposing  knot). 

(w)  Estimated  haul  weight:  Enter  the 
estimated  total  weight  of  the  catch  for  the 
trawl  or  set  to  at  least  the  nearest  metric  ton 
round  weight. 

2.  Section  Two— Catch  (to  be  completed 
within  12  hours  after  the  end  of  the  trawl  or 
set  or  within  12  hours  after  the  end  of  the 
day.  as  appropriate): 

(a)  Species:  Enter  the  species  code  for  each 
species  caught  for  which  there  is  an 
applicable  national  allocation,  even  if  the  fish 
are  discarded.  Use  the  appropriate  species 
code  from  Appendix  D  to  this  subpart. 

(b)  Set/trawl  number:  Enter  the  number 
corresponding  with  sets  or  trawls  listed  in 
Section  One. 

(c)  Catch:  Enter  the  catch  by  species  and 
by  trawl  or  set,  to  at  least  the  nearest  tenth  of 
a  metric  ton  (0.1  mt)  round  weight.  Enter  zero 
(0)  if  there  was  no  catch  of  a  listed  species. 

(d)  Daily  disposition:  For  each  species, 
specify  the  daily  disposition  to  at  least  the 
nearest  0.1  mt  as  follows:  Enter  under  "C"  the 
round  weight  of  fish  consumed  on  board  and 
for  fish  which  are  frozen  in  whole  or  in  part 
or  otherwise  processed  other  than  for 
fishmeal;  enter  under  "M  "  the  weight  of 


whole  fish  which  are  processed  for  ftshmeal 
or  oil:  and  enter  under  "D"  the  round  weig^hl 
of  whole  fish  which  are  discarded.  The 
entries  under  "C  must  be  for  round  weight 
even  though  some  part  of  the  fish  is  used  for 
fishmeal  or  oiL 

(e)  Area  totaL  Enter  the  total  daily  catcii  by 
species  in  each  fishing  area  in  which  the  fish 
were  caught,  to  at  least  the  nearest  ai  mt 
round  weight 

(f)  Daily  total:  Enter  the  total  daily  catch  by 
species,  to  at  least  the  nearest  0.1  mt  round 
weight 

(g)  Cumulative  total:  Enter  the  cumulative 
total  catch  by  species,  to  at  least  the  nearest 
0.1  mt  round  weight 

(h)  Total  catch: 

(1)  Daily  total:  Enter  the  daily  total  for  all 
species  to  at  least  the  nearest  0.1  ml  round 
weight  for  each  category  of  disposition  (C.  M. 
and  D)  and  each  fishing  area. 

(2)  Cumulative  total:  Enter  the  cumulative 
total  for  all  species  to  at  least  the  nearest  0.1 
mt  round  weight  for  each  category  of 
disposition  (C.  M.  and  D). 

(i)  Prohibited  species:  Enter  the  species 
code,  the  number  of  individual  animals  or 
parts,  or  the  round  weight  to  at  least  the 
nearest  0.1  mt  of  all  prohibited  species 
discarded  from  each  set  or  trawl  as  required 
by  the  fishery  in  which  the  FFV  is  engaged 
(see  Subparts  C  through  G  of  this  part).  Enter 
the  daily  and  cumulative  total  for  each 
prohibited  species. 

(j)  Marine  mammals:  Enter  the  species  code 
from  Appendix  D  to  this  subpart  number  of 
animals  caught  (if  more  than  one  of  the  same 
species  and  condition),  and  condition  code 
(1 — Killed  during  capture;  2 — ^Injured  during 
capture:  3 — Dead  before  capture 
(decomposed):  and  4 — Uniniured)  for  each 
incident. 

3.  Section  Three — Production  (to  be 
completed  within  12  hours  after  the  end  of 
the  day): 

(a)  Species:  Enter  the  species  code  from 
Appendix  D  to  this  subpart  for  each  species 
caught  for  which  there  is  a  national 
allocation. 

(b)  Products:  Enter  the  product  code  from 
Appendix  E  to  this  subpart  for  each  frozen  or 
canned  product  produced. 

(c)  PRR  %:  Enter  the  daily  product  recovery 
rate  (PRR)  to  the  nearest  percentage 
(example:  27%)  for  each  tj-pe  of  product  per 
species.  This  is  a  ratio  expressed  as  a 
percentage  of  the  weight  of  processed 
product  divided  by  the  round  weight  of  fish 
used  to  produce  that  amount  of  product 

(d)  Daily  total:  Enter  the  daily  total  of  each 
product  produced  per  species  to  at  least  the 
nearest  hundredth  of  a  metric  ton  (0.01  mt). 

(e)  Cumulative  total:  Enter  the  cumulative 
total  of  each  product  produced  per  species  to 
at  least  the  nearest  hundredth  of  a  metric  ton 
(0.01  mt). 

(f)  Amount  transferred:  Enter  the 
cumulative  total  of  each  product  per  species 
transferred  off  the  vessel  either  inside  or 
outside  of  the  FCZ  (including  products 
delivered  to  a  port  by  the  fishing  vessel)  to  at 
least  the  nearest  0.01  mt 

(g)  Balance:  Enter  the  cumulative  total  of 
each  product  per  species  aboard  the  vessel  to 
at  least  the  nearest  0.01  mt 
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(h)  Total  frozen  product:  Enter  the  total  for 
all  species  to  at  least  the  nearest  0.01  mt  of 
the  daily  total,  cumulative  total,  amount 
transferred,  and  quantity  remaining  onboard. 

(i)  Meal  and  Oil: 

(1)  Daily  total:  Enter  the  daily  total 
produced  to  at  least  the  nearest  0.01  mt. 

(2)  Cumulative  total:  Enter  the  cumulative 
total  produced  to  at  least  the  nearest  0.01  mt. 

(3)  Amount  transferred:  Enter  the 
cumulative  total  transferred  to  at  least  the 
nearest  0.01  mt. 

(4)  Balance:  Enter  the  cumulative  total 
aboard  the  vessel  to  at  least  the  nearest  0.01 
mt. 

(j)  A  daily  fishing  log  form  is  illustrated 
below. 

BNXIMG  CODE  3510-22-11 


0MB  CONTROL  NO.  0648-0075 
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Appendix  |  to  Subpart  A — Daily 
Consolidated  Log 

A.  Format 

1.  The  log  must  contain  entries  for  each  day 
of  fishing.  Each  page  of  the  log  may  contain 
entries  pertaining  to  only  one  day's  fishing 
operations.  Only  one  day's  entries  may  be 
made  on  each  page  of  the  log. 

2.  Each  page  must  be  divided  into  three 
sections.  The  sections  are  not  required  to  be 
on  the  same  page  of  the  log.  There  may  be 
more  or  fewer  lines  and  columns  in  each 
section  to  accommodate  Tishing  operations 
and  factory  production.  The  sections  must 
include: 

(a)  Section  One:  Vessel  particulars  and 
fishing  effort. 

(b)  Section  Two:  Catch  statistics. 

(c)  Section  Three:  Production  statistics. 

3.  Each  log  must  contain  a  cover  page  with 
the  vessel  name.  IRCS,  and  permit  number. 

B.  Form  Entries 

1.  Section  One — Effort  (to  be  completed 
within  2  hours  of  the  beginning  of  .the  day): 

(a)  Date:  Enter  the  date  based  on  GMT  on 
which  the  catch  was  taken. 

(b)  Vessel  name:  Enter  name. 

(c)  IRCS:  Enter  international  radio  call  sign. 

(d)  U.S.  permit  number:  Enter  vessel's 
permit  number. 

(e)  Noon  position:  Enter  the  vessel's 
geographic  coordinates  (latitude/longitude) 
at  noon  (1200  hours)  GMT. 

(f)  Noon  weather  Enter  the  observed 
weather  (optional). 

(g)  Master:  Enter  master  or  operator's 
signature  and  title. 

2.  Section  Two— Catch  (to  be  completed 
within  12  hours  after  the  end  of  the  day): 

(a)  Vessel/IRCS:  Enter  the  name  of  the 
foreign  catching  vessel  transferring  codends 
to  the  foreign  processing  vessel  and  its  IRCS 
or  other  require;!  vessel  identification. 

(b)  Species:  Enter  the  species  code  for  each 
species  caught  for  which  there  is  an 
applicable  national  allocation,  even  if  the  fish 
are  discarded.  Use  the  appropriate  species 
code  from  Appendix  D  to  this  subpart. 

(c)  Fishing  area:  Enter  the  fishing  area, 
using  the  code  from  Appendix  C  to  this 
subpart,  where  the  fish  were  caught.  If  a 
catching  vessel  catches  fish  in  more  than  one 


area,  a  separate  line  entry  milst  be  made  for 
each  area. 

(d)  Catch:  Enter  the  catch  by  species  of 
each  catching  vessel  in  that  area  during  the 
day,  to  at  least  the  nearest  tenth  of  a  metric 
ton  (0.1  mt)  round  weight.  Enter  zero  (0]  if 
there  was  no  catch  of  a  listed  species. 

(e)  Daily  disposition:  For  each  species, 
specify  the  daily  disposition  to  at  least  the 
nearest  0.1  mt  as  follows:  Enter  under  "C"  the 
round  weight  of  fish  consumed  on  board  and 
for  fish  which  are  frozen  in  whole  or  in  part 
or  otherwise  processed  other  than  for 
fishmeal  or  oil;  enter  under  "M"  the  round 
weight  of  whole  fish  which  are  processed  for 
fishmeal  or  oil;  enter  under  "D"  the  round 
weight  of  whole  fish  which  are  discarded. 
The  entries  under  "C"  must  be  for  round 
weight  even  though  some  part  of  the  fish  is 
used  for  fishmeal  or  oil. 

(f)  Area  total:  Enter  the  total  daily  catch  by 
species  in  each  fishing  area  in  which  the  fish 
were  caught,  to  at  least  the  nearest  0.1  mt 
round  weight. 

(g)  Daily  total:  Enter  the  total  daily  catch 
by  species,  to  at  least  the  nearest  0.1  mt 
round  weight. 

(h)  Cumulative  total:  Elnter  the  cumulative 
total  catch  by  species,  to  at  least  the  nearest 
0.1  mt  round  weight. 

(i)  Total  catch: 

(1)  Daily  total:  Enter  the  daily  total  for  all 
species  to  at  least  the  nearest  0.1  mt  round 
weight  for  each  category  of  disposition  (C,  M, 
and  D)  and  each  fishing  area. 

(2)  Cumulative  total:  Enter  the  cumulative 
total  for  all  species  to  at  least  the  nearest  0.1 
mt  round  weight  for  each  category  of 
disposition  (C,  M,  and  D). 

(j)  Prohibited  species:  Enter  the  species 
code,  the  number  of  individual  animals  or 
parts,  or  the  round  weight  to  at  least  the 
nearest  0.1  mt  of  prohibited  species  received 
from  each  harvesting  vessel  as  required  by 
the  fishery  in  which  the  FFV  is  engaged. 
Enter  the  daily  and  cumulative  total  for  each 
prohibited  species. 

(k)  Marine  mammals:  Enter  the  species 
code  from  Appendix  D  to  this  subpart, 
number  of  animals  received  (if  more  than  one 
of  the  same  species  and  condition),  condition 
code  (1 — Killed  during  capture;  2 — Injured 
during  capture:  3 — Dead  before  capture 


(decomposed):  and  4 — Uninjured)  for  each 
incident. 

3.  Section  Three — Production  (to  be 
completed  within  12  hours  after  the  end  of 
the  day): 

(a)  Species:  Enter  the  species  code  from 
Appendix  D  to  this  subpart  for  each  specie* 
caught  for  which  there  is  a  national 
allocation. 

(b)  Products:  Enter  the  product  code  ^m 
Appendix  E  to  this  subpart  for  each  frozen  or 
canned  product  produced. 

^  (c)  PRR  %:  Enter  the  daily  product  recovery 
rate  (PRR)  to  the  nearest  percentage 
(example:  27%)  for  each  type  of  product  per 
species.  This  is  a  ratio  expressed  as  a 
percentage  of  the  weight  of  processed 
product  divided  by  the  round  weight  of  fish 
used  to  produce  that  amount  of  product. 

(d)  Daily  total:  Enter  the  daily  total  of  catch 
product  produced  per  species  to  at  least  the 
nearest  hundredth  of  a  metric  ton  (0.01  mt). 

(e)  Cumulative  total:  Enter  the  cumulative 
total  of  each  product  produced  per  species  to 
at  least  the  nearest  hundredth  of  a  metric  ton 
(0.01  mt). 

(f)  Amount  transferred:  Enter  the 
cumulative  total  of  each  product  per  species 
transferred  off  the  vessel  either  inside  or 
outside  of  the  FCZ  (including  products 
delivered  to  a  port  by  the  fishing  vessel)  to  at 
least  the  nearest  0.01  mt. 

(g)  Balance:  Enter  the  cumulative  total  of 
each  product  per  species  aboard  the  vessel  to 
at  least  the  nearest  0.01  mt. 

(h)  Total  frozen  product:  Enter  the  total  for 
all  species  to  at  least  the  nearest  0.01  mt  of 
the  daily  total,  cumulative  total,  amount 
transferred,  and  quantity  remaining  onboard. 

(i)  Meal  and  Oil: 

(1)  Daily  total:  Enter  the  daily  total 
produced  to  at  least  the  nearest  0.01  mt. 

(2)  Cumulative  total:  Enter  the  cumulative 
total  produced  to  at  least  the  nearest  OJM  mt 

(3)  Amount  transferred:  Enter  the 
cumulative  total  transferred  to  at  least  the 
nearest  0.01  mt. 

(4)  Balance:  Enter  the  cumulative  total 
aboard  the  vessel  to  at  least  the  nearest  OJOfV 
mt. 

(j)  A  daily  consolidated  log  form  is 
illustrated  below: 
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Figure  la.   to  Appendix  J:     Dally  Consolidated  Log. 
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Figure  lb.  to  Appendix  J:   Dally  Consolidated  Log. 
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Appendix  K  to  Subpart  A — Daily  )oint 
Ventura  Log 

A.  Format 

1.  The  log  must  contain  entries  for  each  day 
of  Tishing.  Each  page  of  the  log  may  contain 
entries  pertaining  to  only  one  day's  Ashing. 

2.  Each  day's  entries  must  be  divided  into 
three  sections.  The  sections  are  not  required 
to  be  on  the  same  page  of  the  log.  There  may 
be  more  or  fewer  lines  and  columns  in  each 
section  to  accommodate  Rshing  operations 
and  factory  production.  The  sections  must 
include: 

(a)  Section  One:  Vessel  particulars  and 
fishing  effort. 

(b)  Section  Two:  Catch  statistics. 

(c)  Section  Three:  Production  statistics. 

3.  Each  log  must  contain  a  cover  page  with 
the  vessel  name,  IRCS,  and  permit  number. 

B.  Form  Entries 

1.  Section  one — Effort  (to  be  completed 
within  2  hours  after  the  beginning  of  the  day 
or  within  2  hours  after  the  receipt  time,  as 
appropriate): 

(a)  Date:  Enter  the  date  based  on  GMT  on 
which  the  catch  was  taken. 

(b)  Vessel  name:  Enter  name. 

jc]  IRCS:  Enter  international  radio  call  sign. 
|d)  U.S.  permit  number:  Enter  vessel's 
permit  number. 

(e)  -Noon  position:  Enter  the  vessel's 
geographic  coordinates  (latitude/longitude) 
at  noon  (1200  hours)  GMT. 

(f)  Noon  weather  Enter  the  observed, 
weather  (optional). 

(g)  Master  Enter  master  or  operator's 
signature  and  title. 

(h)  Codend  No.:  Enter  consecutive  numbers 
for  each  codend  received,  beginning  with  the 
first  codend  received  in  the  current  calendar 
year. 

(i)  Vessel:  Enter  the  name  of  the  U.S. 
Ashing  vessel  the  codend  was  received  from. 

(j)  Fishing  area  number  Enter  the  code 
number  (from  Appendix  C  to  this  subpart]  of 
the  Hshing  area  where  the  codend  was 
received. 

(k)  Receipt  time:  Enter  the  time  based  on 
GMT  when  the  codend  was  received. 

(1)  Receipt  position:  Enter  the  geographic 
coordinates  (latitude/longitude)  where  the 
codend  was  received. 

(m)  Codend  weight  Enter  the  estimated 
total  weight  of  the  codends  to  at  least  the 
nearest  metric  ton  round  weight. 

2.  Section  Two— Catch  (to  be  completed 
within  12  hours  after  the  codend  was 
received  or  within  12  hours  after  the  end  of 
the  day,  as  appropriate): 


(a)  Species:  Enter  the  species  code  for  each 
species  received  which  the  FFV  is  authorized 
to  retain,  even  if  the  ^sh  are  discarded.  Use 
the  appropriate  species  code  from  Appendix 
D  to  this  subpart.  Use  another  column  for  the 
same  species  if  there  is  more  than  one 
disposition  of  the  receipt.  (See  paragraph  (d) 
below). 

(b)  Codend  No.:  Enter  the  number 
corresponding  with  the  receipts  hsted  fai 
Section  One. 

(c)  Catch:  Enter  the  receipts  in  each  codend 
by  q>ecies.  disposition,  and  receipt,  to  at 
least  the  nearest  tenth  of  a  metric  ton  (0.1  mt) 
round  weight.  Disposition  is  indicated  by 
adding  a  letter  code  as  described  in 
paragraph  (f)  below.  Enter  zero  (0)  if  there 
was  no  catch  of  a  listed  species. 

(d)  Daily  Disposition:  For  each  species, 
specify  the  disposition  to  at  least  the  nearest 
0.1  mt  as  follows:  Ejiter  under  "C"  the  round 
weight  of  the  fish  consumed  on  board  and  for 
fish  which  are  frozen  in  whole  or  in  part  or 
otherwise  processed  other  than  for  fishmeal 
or  oil:  enter  under  "M"  the  round  weight  of 
whole  fish  which  are  processed  for  fishmeal 
or  oil;  enter  under  "D"  the  round  weight  of 
fish  which  are  discarded;  and  enter  "R"  for 
the  round  weight  offish  returned  to  the  U.S. 
vessel,  if  allowed  in  the  fishery.  The  entries 
under  "C"  must  be  for  round  weight  even 
though  some  part  of  the  fish  is  used  for 
fishmeal  or  oil. 

(e)  Area  totab  Enter  the  total  daily  receipts 
by  species  in  each  fishing  area  in  which  the 
fish  were  caught  to  at  least  the  nearest  0.1  mt 
round  weight. 

(f)  Daily  total:  Enter  the  total  daily  receipts 
by  species,  to  at  least  the  nearest  0.1  mt 
round  weight. 

(g)  Cumulative  total:  Enter  the  cumulative 
total  receipts  by  species,  to  at  least  the 
nearest  0.1  mt  round  weight 

(h)  Total  catdi: 

(1)  Daily  total:  Enter  the  daily  total  for  all 
species  to  at  least  the  nearest  0.1  mt  round 
weight  for  each  category  of  disposition  (C  M, 
D,  and  R)  and  each  fishing  area. 

(2)  Ciunulative  total:  Enter  the  cumulative 
total  for  all  species  to  at  least  the  nearest  0.1 
mt  round  weight  for  each  category  of 
disposition  (C  M,  D,  and  R). 

(i)  Prohibited  spedes:  Enter  the  species 
code,  the  number  of  individual  animals  or 
parts,  or  the  round  weight  to  at  least  the 
nearest  0.1  mt  of  all  prohibited  species 
received  from  each  harvesting  vessel,  as 
required  by  the  fishery  in  which  the  FFV  is 
engaged.  Enter  the  daily  and  cumulative  total 
for  each  prohibited  qpecies. 


(j)  Marine  mammals:  Enter  the  species  code 
from  Appendix  D  to  this  subpart,  number  of 
animals  received  (if  more  than  one  of  the 
same  spr^Mes  and  condition],  and  condition 
code  (1 — killed  during  capture:  2 — Injured 
during  capture;  3 — Dead  before  capture 
(decomposed);  and  4 — Uninjured)  for  each 
incident  and  har\'esting  vessel. 

3.  Section  Three — Production  (to  be 
completed  within  12  hours  after  the  end  of 
the  day): 

(a)  Species:  Enter  the  species  code  from 
Appendix  D  to  this  subpart  for  each 
authorized  species  which  the  FFV  receives. 

(b)  Products:  Enter  the  product  code  from 
Appendix  E  to  this  subpart  for  each  frozen  or 
canned  product  produced. 

(c)  PRR  %:  Enter  the  daily  product  recovery 
rate  (PRR)  to  the  nearest  percentage 
(example:  27%)  for  each  type  of  product  per 
species.  This  is  a  ratio  expressed  as  a 
percentage  of  the  weight  of  processed 
product  divided  by  the  round  weight  of  fish 
used  to  produce  that  amount  of  product 

(d)  Daily  total:  Enter  the  daily  total  of 
product  produced  per  species  to  at  least  the 
nearest  hundredth  of  a  metric  ton  (0.01  mt). 

(e)  Cumulative  total:  Enter  the  cumulative 
total  of  each  product  produced  per  species  to 
at  least  the  nearest  hundredth  of  a  metric  ton 
(0.01  mt). 

(f)  Amount  transferred:  Enter  the 
cumulative  total  of  each  product  per  species 
transferred  off  the  vessel  either  inside  or 
outside  of  the  FCZ  (including  products 
delivered  to  a  port  by  the  fishing  vessel)  to  at 
least  the  nearest  0.01  mt 

(g)  Balance:  Enter  the  cumulative  total  of 
each  product  per  species  aboard  the  vessel  to 
at  least  the  nearest  0.01  mt. 

(h)  Total  frozen  product  Enter  the  total  for 
all  species  to  at  least  the  nearest  0.01  mt  of 
the  daily  total,  cumulative  total,  amount 
transferred,  and  quantity  remaining  onboard. 

(i)  Meal  and  Oil: 

(1)  Daily  total:  Enter  the  daily  total 
ivoduced  to  at  least  the  nearest  0.01  mt. 

(2)  Cumulative  total:  Enter  the  cumulative 
total  produced  to  at  least  the  nearest  0.01  mt 

(3)  Amount  transferred:  Enter  the 
cumulative  total  transferred  to  at  least  the 
nearest  0.01  mt. 

(4)  Balance:  Enter  the  cumulative  total 
aboard  the  vessel  to  at  least  the  nearest  0.01 
rat. 

(j)  A  daily  joint  venture  log  form  is 
iQustrated  below: 
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Figure  la.  to  Appendix  K;   Daily  Joint  Venture  Log. 
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Figure  lb.  to  Appendix  K:   Daily  Joint  Venture  Log. 
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Subpart  B — Surpluses 

§  61 1.20    Total  allowable  level  of  foreign 
fishing  (TALFF). 

(a)  The  TALFF.  if  any.  with  respect  to 
any  Fishery  subject  to  the  exclusive 
fishery  management  authority  of  the 
United  States,  is  that  portion  of  the 
optimum  yield  (OY)  of  such  fishery 
which  will  not  be  caught  by  vessels  of 
the  United  States. 

(b)  Each  specification  of  OY  and  each 
assessment  of  the  anticipated  U.S. 
harvest  will  be  reviewed  during  each 
fishing  season.  Adjustments  to  TALFP's 
will  be  made  based  on  updated 
information  relating  to  status  of  stocks, 
estimated  and  actual  performance  of 
domestic  and  foreign  fleets,  and  other 
relevant  factors. 

(c)  Specirications  of  OY  and  the  initial 
estimates  of  U.S.  harvests  and  TALFFs 
at  the  beginning  of  the  relevant  fishing 
year  will  be  published  as  a  notice  in  the 
Federal  Register.  Adjustments  to  those 
numbers  will  be  published  as  notices  in 
the  Federal  Register  upon  occasion  or  as 
directed  by  regulations  implementing 
fishery  management  plans.  For  current 
apportionments,  contact  the  appropriate 
Regional  Director  or  the  Office  of 
Fisheries  Management,  F/Ml,  National 
Marine  Fisheries  Service,  3300 
Whitehaven  Street.  NW.,  Washington. 
DC  20235. 

§611.21    Allocations. 

The  Secretary  of  State,  in  cooperation 
with  the  Secretary,  determines  the 
allocation  among  foreign  nations  of  fish 
species  and  species  groups.  The 
Secretary  of  State  officir-lly  notifies  each 
foreign  nation  of  its  allocation.  The 
burden  of  ascertaining  and  accurately 
transmitting  current  allocations  and 
status  of  harvest  of  an  applicable 
allocation  to  fishing  vessels  is  upon  the 
foreign  nation  and  the  owner  or  operator 
of  the  FFV. 

§611.22    Fee  schedule. 

(a)  Permit  application  fees.  Each 
vessel  permit  application  submitted 
under  S  611.3  must  be  accompanied  by  a 
fee  of  $101  per  vessel,  plus  the 
surcharge,  if  required  under  paragraph 
(c]  of  this  section,  rounded  to  the 
nearest  dollar.  At  the  time  the 
application  is  submitted  to  the 
Department  of  State,  a  check  for  the 
fees,  drawn  on  a  U.S.  bank,  made  out  to 
"Department  of  Commerce.  NOAA". 
must  be  sent  to  Division  Chief,  Permits 
and  Regulations  Division,  F/M12, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  NW.,  Room  414, 
Washington,  DC  20235.  The  permit  fee 
payment  must  be  accompanied  by  a  hst 


of  the  vessels  for  which  payment  is 
made. 

(b)  Poundage  fees. — (1)  Rates.  If  a 
nation  chooses  to  accept  an  allocation, 
poundage  fees  must  be  paid  at  the  rate 
specified  in  Table  1.  plus  the  surcharge 
required  by  paragraph  (c)  of  this  section. 

Species  and  Poundage  Fee 

[Dollar*  per  methc  loo.  unlen  ol>iennse  noted] 


Specie* 


AUaniic  wid  SuN  FahariM 


Bunerfi*h 

Haka.  red 

Hake.  Mv«r 

Memng.  nvar 

Mackerel.  AHantic.. 


Other  linli*h.  Atlwitc . 
Squid,  Un 

8  SquKl.  Lotgo. 

9  Atlantic  Sh»tL 


10  SJwimp,  royal  red _ 

Alaska  Rshehei 

11  Pollock.  Alaska „ _ _. 

12  Cod.  Pacific 

13  PaafK  ocean  perch 

14  other  rockfish  (Alaska) 

15  Mackerel.  Alka 

16  SquKl.  Pacilic 

17  Flatfish.  GuH  of  Alaska  wid  Baring  Sm  i 
Aleutian  Islands   


18  Sablefish.  GuH  of  Alaska 

Bering  Sea  and  Aleutian  Islands.. 

19  Other  species _... 

20.  SnaMs _ 

Pacific  Fisheries 


21  Whiting.  Pacilic 

22  SaMofish 

23  Pacific  ocean  perdi .. 

24  Other  rockhsh 

25  Flounders _... 


26.  Mackerel,  jack.. 

27.  Other  species... 


Western  Pacific  Fisheries 

28.  Corai 

29.  Seamount  groundfish „ 

30.  Dolphm  fish „ 

31   Wahoo 

32.  Sharks.  Pacific 

33.  Sinped  marlin „ _ 

34.  Pacific  Mlfah _ 

35.  Pacific  snnordfish _ 


Pound- 


160 
96 

102 
46 
49 
69 
57 

114 

110 
(•) 


32 

73 
100 
94 
52 
59 

34 
159 
64 

39 

66 


32 
143 
124 
119 
155 

55 
154 

•53 

103 
1.428 
571 
286 
428 
514 
514 


■  Reserved. 

'  Ooliars  per  kikjgram. 

(2)  Method  of  payment  of  poundage 
fees,  surcharges  and  observer  fees.  If  a 
nation  chooses  to  accept  an  allocation,  a 
revolving  letter  of  credit  (L/C)  must  be 
established  and  maintained  to  cover  the 
poundage  fees  for  at  least  25  percent  of 
the  previous  year's  total  allocations  at 
the  rate  in  paragraph  (b](l)  of  this 
section,  or  as  determined  by  the 
Assistant  Administrator,  plus  the 
surcharges  and  observer  fees  required 
by  paragraphs  (c)  and  (d)  of  this  section. 
The  L/C  must — 

(i)  Be  irrevocable; 

(ii]  Be  with  a  bank  subscribing  to  ICC 
Pub.  290; 

(iii)  Designate  "Department  of 
Commerce.  NOAA"  as  beneficiary; 

(iv)  Allow  partial  withdrawals;  and 

(v)  Be  confirmed  by  a  U.S.  bank. 
The  customer  must  pay  all  commissions. 
Telex,  and  service  charges.  No  fishing 


will  be  allowed  until  the  letter  of  credit 
is  established,  and  authorized  written 
notice  of  its  issuance  is  provided  to  the 
Assistant  Administrator  at  the  address 
in  paragraph  (a)  of  this  section. 

(3)  Assessment  of  poundage  fees. 
Poundage  fees  will  be  assessed 
quarterly  for  the  actual  catch  during 
January  through  March,  April  through 
June.  July  through  September,  and 
October  through  December.  The 
appropriate  Regional  Director  will 
reconcile  catch  figures  with  each 
country  following  the  procedures  of 
§611.13(d).  When  the  catch  figures  are 
agreed  upon.  NOAA  will  present  a  bill 
for  collection  as  the  documentary 
demand  for  payment  to  the  confirming 
bank.  If,  after  45  days  from  the  end  of 
the  quarter,  catches  have  not  been 
reconciled,  the  estimate  of  the  Regional 
Director  will  stand  and  a  bill  will  be 
issued  for  that  amount.  If  necessary,  the 
catch  figures  may  be  refined  by  the 
Regional  Director  during  the  next  60 
days,  and  any  modifications  will  be 
reflected  in  the  next  quarter's  bill. 

(c)  Surcharges.  The  owner  or  operator 
of  each  foreign  vessel  who  accepts  and 
pays  permit  application  or  poundage 
fees  under  paragraphs  (a)  or  (b)  of  this 
section  must  also  pay  a  surcharge.  The 
Assistant  Administrator  may  reduce  or 
waive  the  surcharge  if  it  is  determined 
that  the  Fishing  Vessel  and  Gear 
Damage  Compensation  Fund  is 
capitalized  sufficiently.  The  Assistant 
Administrator  also  may  increase  the 
surcharge  during  the  year  to  a  maximum 
level  of  20  percent,  if  needed  to  maintain 
capitalization  of  the  fund.  The  Assistant 
Administrator  has  waived  the  surcharge 
for  1985  fees. 

(d)  Observer  fees.  The  Assistant 
Administrator  will  notify  the  owners  or 
operators  of  FFV's  of  the  estimated 
annual  costs  of  placing  observers 
aboard  their  vessels.  The  owners  or 
operators  of  any  such  vessel  must 
provide  for  repayment  of  those  costs  by 
including  one-fourth  of  the  estimated 
annual  observer  fee  as  determined  by 
the  Assistant  Administrator  in  a  letter  of 
credit  as  prescribed  in  §  611.22(b)(2). 
During  the  fiscal  year,  payment  will  be 
withdrawn  from  the  letter  of  credit  as 
required  to  cover  anticipated  observer 
coverage  for  the  upcoming  fishery.  The 
Assistant  Administrator  will  reconcile 
any  differences  between  the  estimated 
cost  and  actual  costs  of  observer 
coverage  within  90  days  after  the  end  of 
the  fiscal  year. 

(e)  Financial  assurances.  A  foreign 
nation,  or  the  owners  and  operators  oi 
certain  vessels  of  that  foreign  nation, 
may  be  required  by  the  Secretary  to 
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provide  financial  assurances.  Such 
assurances  may  be  required  if — 

(1)  Civil  and  criminal  penalties 
assessed  against  Ashing  vessels  of  the 
nation  have  not  effectively  deterred 
violations; 

(2)  Vessels  of  that  nation  have 
engaged  in  Hshing  in  the  FCZ  without 
proper  authorization  to  conduct  such 
activities; 

(3)  The  nation's  vessel  owners  have 
refused  to  answer  administrative 
charges  or  summons  to  appear  in  court; 
or 

(4)  Enforcement  of  Magnuson  Act  civil 
or  criminal  judgments  in  the  courts  of  a 
foreign  nation  is  unattainable. 

The  level  of  fmancial  assurances  will  be 
guided  by  the  level  of  penalties  assessed 
and  costs  to  the  U.S.  government. 

(FR  Doc.  85-20320  Filed  8-22-85;  2:41  pm] 

MIXING  CODE  S510-23-M 


50  CFR  Part  611 
[Docket  No.  41049-5104] 

Foreign  Fisliing 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule,  technical 
amendment. 

summary:  NOAA  issues  this  Hnal  rule 
implementing  technical  amendments  to 
the  final  regulations  for  foreign  fishing. 
These  technical  amendments  revise 
references,  delete  redundant  regulations, 
and  make  minor  format  changes  to  the 
foreign  fishing  regulations  applying  to 
specific  foreign  fisheries.  The  revisions 
are  necessary  to  reflect  changes  in  the 
general  foreign  fishing  regulations 
(published  elsewhere  within  this  issue]. 


The  intended  effect  is  to  make  the 
foreign  fishing  regulations  internally 
consistent. 

EFFECTIVE  DATE:  October  28. 1985.  with 
exception  of  the  revision  to 
9  611.50(e)(1),  which  is  effective  January 
1. 1986. 

ADDRESS:  Fees,  Permits,  and  Regulations 
Division,  F/M12,  National  Marine 
Fisheries  Service,  3300  Whitehaven 
Street,  NW.,  Washington,  DC  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alfred  J.  Bilik,  202-634-6432. 
SUPPLEMENTARY  INFORMATION:  This 
action  makes  technical  amendments  to 
Subparts  C  through  G  of  Part  611  of  Title 
50  of  the  Code  of  Federal  Regulations 
concerning  foreign  fishing.  These 
amendments  were  discussed  in  a 
proposed  rule  published  at  49  FR  50498 
on  December  28, 1984.  The  final  rule  is 
published  elsewhere  within  this  Federal 
Register.  That  final  rule  revises  Subparts 
A  and  B  and  requires  these  technical 
amendments  to  Subparts  C  through  G  to 
maintain  internal  consistency  within  the 
foreign  fishing  regulations.  The 
amendments  made  by  this  rule  do  not 
have  any  substantive  impact  on  any 
information  collections  currently 
approved  by  the  Office  of  Management 
and  Budget. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  611  and  the 
proposed  rule  published  at  49  FR  50498 
on  December  28, 1984,  and  is  taken  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  611 

Fish,  Fisheries,  Foreign  regulations, 
Recordkeeping  and  reporting 
requirements. 


Dated:  August  20. 1985. 

Carmen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fishenos 
Resource  Management,  National  Marine 
Fisheries  Service. 

PART  61 1— {AMENDED] 

1.  The  authority  citations  following  all 
the  sections  for  50  CFR  Part  611  are 
removed  and  the  authority  citation  for 
50  CFR  Part  611  is  revised  to  read  as 
follows: 

Authority:  16  U.S.C  1801  et  seq..  16  U.S.a 
971  et  seq.,  22  U.S.C  1971  et  seq..  and  16 
U.S.C.  1361  et  seq. 

Subpart  C— Atlantic  Ocean 

2.  In  Subpart  C,  S  611.50  is  amended 
by  revising  paragraphs  (b)(2)(i),  and 
(e)(1),  removing  paragraphs  (e)(l)(i) 
through  (e)(l)(ix),  and  adding  a  new 
Figure  1  to  follow  paragraph  (b)(2)(ii)  to 
read  as  follows: 

S611^    Nortt)east  Atlantic  Ocean  Fisliery 

(b)  •  *  • 

(2)  Activities  allowed,  (i)  Vessels 
subject  to  this  action  which  fish  with 
trawl  gear  may  fish  only  within  the 
trawling  areas,  during  the  seasons,  and 
with  the  methods  specified  in  Figure  1 
and  Table  1  of  this  section.  Vessels 
subject  to  this  action  which  fish  with 
any  other  gear  need  not  comply  with  the 
area,  season,  or  method  limitations 
specified  in  Figure  1  or  Table  1  of  this 
section. 

(ii)  •  *  • 

BILUNC  CODE  3S10-22-M 
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Northwest  Atlantl 


A?' 


41" 


40' 


39' 


38 « 


37' 


36' 


35' 


WUJNO  COOE  3S10-2a-C 


1.  ¥fvr  N..  erii'  w. 
2. 40*30'  N..  aroo"  w, 

3.  40*01'  N..  eSMS'  w. 

4.  40*20'  N..  6e°4S'  W. 

5.  40*13'  N..  70*00"  W. 


6.  3S°50r  N..  70*00'  W. 

7.  srsC  N..  71*05'  W. 
i.  38*40'  N..  72*30'  W. 
9.  39*0r  N..  72*44'  W. 

la  dsfw  N..  7r50'  w. 


11.  39*56'  N..  72*00'  W. 

12.  40*20'  N..  70*30'  W. 

13.  38*00'  N..  74*10'  W. 

14.  38*00'  N..  73*53'  W. 

15.  38'Oa  N..  73*20'  W. 


18.  SroO'  N..  74*40'  W. 
17.  3r0O'  N..  74*30'  W. 

la  sroo"  N,  74*10'  w. 

19.  35*30'  N.,  74*30'  W. 
2a  35*13'  N.,  74*50'  W. 


21.  35*13'  N.,  75*06'  W, 

22.  35*30'  N.,  74*55'  W. 

23.  44*1112"  N.. 
6ri8"46"'  W. 

24.  42*53'14"  N.. 


6r44'35 "  W. 

25.  42*3108""  N.. 
8r28"05"'  W. 

26.  40°27"05"  N.. 
65*41'59"  W. 
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(e)  *  *  * 

(1)  Fishing  log.  The  operator  of  each 
FFV  which  engages  in  fishing  must 
maintain  a  record  of  all  catches  of 
allocated,  authorized,  or  prohibited 
species  to  the  nearest  tenth  of  a  metric 
ton  (0.1  mt). 


§611.50    [Amended] 

3.  In  addition  to  the  amendments  set 
forth  above,  §  611.50  is  amended  as 
follows: 

a.  In  §  611.50(b)(4)(ii),  the  words  "all 
billfish"  are  removed  and  replaced  by 
"all  marlin,  all  spearfish,  sailfish, 
swordfish." 

b.  In  §  611.50{b)(5)(i).  in  the  second 
sentence,  the  parenthetical  phrase  "(as 
defined  in  §  611.12(r)(l))"  is  removed 
and  replaced  by  "other  than  scouting, 
processing,  or  support." 

c.  In  §  611.50,  Table  I,  footnote  ».  the 
reference  to  "Figure  1  to  Appendix  II  of 
§  611.9"  is  removed  and  replaced  with 
"Figure  1  of  this  section,"  and  in  the  last 
line  of  the  footnote  section  of  Table  I, 
the  reference  to  "§  611.15"  is  removed 
and  replaced  with  "§  611.13." 

Subpart  D— Atlantic,  Caribbean,  and 
Gulf  Of  Mexico 

4.  In  Subpart  D,  §  611.60  is  amended 
by  adding  paragraph  (a)(3]  to  read: 

§  6 1 1 .60    General  provisions. 

(a)  *  *  * 

(3)  The  term  billfish  or  biUftshes  as 
used  in  this  subpart  means  all  species  of 
marlin,  spearfish,  sailfish  and  swordfish. 


§611.60    (Amended] 

5.  In  addition  to  the  amendment  set 
forth  above,  in  §  611.60(c)(2),  the 
reference  to  "8  611.13(c)"  is  removed 
and  replaced  with  "§  611.11(d)." 

§611.61    [Amended] 

6.  Subpart  D,  §  611.61  is  amended  as 
follows: 

a.  In  §  611.61(b)(1),  the  reference  to 
"§  611.15  (a)(1)  through  (a)(7)"  is 
removed  and  replaced  by  "§611.13 
(a)(1)  through  {a)(3)." 

b.  In  §  611.61(c),  the  reference  to 

"§  611.13(b)"  in  the  introductory  text  is 
removed  and  replaced  by  "§  611.11(b)." 

c.  In  §  611.61,  (e)(2)  the  reference  to 
"§  611.9  (d)  and  (e)"  is  removed  and 
replaced  by  "§  611.9(d]  and 


§  611.4(f)(2)."  and  the  reference  to 
"5  611.9  (f)  and  (g)."  is  removed  and 
replaced  by  "5  611.4  (f)(3)  and  (f)(4)." 

Subpart  E— Northeast  Pacific  Ocean 

7.  In  Subpart  E.  {  611.70  is  amended 
by  removing  and  reserving  paragraphs 
(j)(l),  (j)(2)  and  (j)(3)  and  revising 
paragraph  (j)(8)  to  read  as  follows: 

§  61 1.70    Pacific  coast  groundfish  fishery. 

***** 

(j)  Reports  and  recordkeeping.  (l)-{3) 
(Reserved] 

***** 

(8)  Weekly  reports  by  FFV's.  Any 
weekly  catch  report  (CATREP) 
submitted  under  §  611.4(f)(2)  or  weekly 
joint  venture  receipts  report  (RECREP) 
submitted  under  §  611.4(f)(3)  must  state 
if  it  pertains  to  a  directed  species  other 
than  Pacific  whiting  by  following  the 
word  "CATREP"  or  "RECREP"  with  the 
name  of  the  directed  species.  If  more 
than  one  directed  fishery  is  conducted  in 
the  same  week,  a  separate  CATREP  or 
RECREP  must  be  submitted  for  each 
species. 
***** 

§611.70    [Amended] 

8.  In  addition  to  the  amendments  set 
forth  above.  Subpart  E,  §  611.70  is 
amended  to  read  as  follows: 

a.  In  §  611.70(j)(9),  the  reference  to 
"§  611.9"  is  removed  and  replaced  by 
"§  611.4." 

b.  In  §  611.70(j)(9)(i),  the  reference  to 
"§  611.9(e)"  is  removed  and  replaced  by 
"§  611.9(f)(2)"  and  the  words  "§  611.9(f) 
"Weekly  Reports  of  U.S.-Harvested 
Fish"  "  are  removed  and  replaced  by 

"§  611.4(f)(3)  "Weekly  Joint  Venture 
Receipts  Report."  " 

Subpart  F— Western  Pacific  Ocean 

9.  In  Subpart  F,  S  611.80  is  amended 
by  revising  paragraphs  (f)(l)(>)  and 
(0(l)(ii)  to  read  as  follows: 

§  6 1 1 .80    Seamount  groundf isti  fishery. 

*        *        •        •        • 

(f)  •  *  * 

(1)  Fishing  log.  (i)  Each  FFV  which 
conducts  fishing  operations  must 
maintain  and  submit  a  fishing  log  which 
contains  the  data  required  by  §  611.9  (d) 
and  (e). 

(ii)  In  addition  to  the  catch  of 
allocated  species,  the  log  must  contain 
the  approximate  weight  (in  kilograms) 
by  genus,  of  the  incidental  catch  of  the 
prohibited  species  corals  designated  by 
the  definitions  of  Continental  Shelf 
fi8heriea.re80urces  in  |  611.2  of  this  part. 


10.  In  Subpart  F.  %  611.81  is  amended 
by  revising  paragraph  (e)(3)  to  read  as 
follows: 

§61131    Pacific  bMfish.  ocMnic  sharfc*. 
wahoo,  and  mahimaN  fishary. 


(e)  •  *  • 

(3)  Quarterly  marine  mammal  report 
Each  operator  of  an  FFV  which  fishes 
under  Uiis  section  must  submit,  through 
the  designated  representative,  the 
marine  mammal  report  required  by 
§  611.4(f)(4)  on  a  quarterly  basis  in  lieu 
of  weekly  reports. 
***** 

11.  In  addition  to  the  amendments  set 
forth  above.  Subpart  F,  §  611.81  is 
amended  to  read  as  follows: 

a.  In  S  611.81(c)(4),  the  reference  to 
"5  611.13(c)"  is  removed  and  replaced 
by  "8  611.11(d)." 

b.  In  8  611.81  (d)(2)  and  (e)(l)(iii),  the 
references  to  "Appendix  II  to  §  611.9" 
are  removed  and  are  replaced  by 
"Appendix  C  to  Subpart  A." 

c.  In  8  611.81  (d)(3)(ii).  the  references 
to  "Table  I  of  6  611.4"  is  removed  and 
replaced  by  "Appendix  A  to  Subpart  A." 

d.  In  8  611.18(e).  the  references  to 
"§  611.9  (d),  (e),  and  (g)"  are  removed 
and  are  replaced  by  "8  611.4  (f)(2)  and 
{f)(4)  and  8  611.9  (d)  and  (e)." 

e.  In  8  611.81  (e)(2).  the  words  "foreign 
nation  whose  vessels  fish  under  this 
section  shall  submit"  are  removed  and 
are  replaced  by  "operator  of  an  FFV 
which  fishes  under  this  section  must 
submit." 

§611.82    [Amended] 

12.  In  Subpart  F.  8  611.82(i)  is 
amended  by  removing  in  the  second 
sentence  the  words  "daily  cumulative 
catch  log"  and  inserting  in  their  place 
"daily  fishing  log." 

Subpart  G — North  Pacific  Ocean  and 
Bering  Sea 

13.  In  Subpart  G.  8  611.90  is  amended 
by  revising  paragraph  (e)(2).  removing 
paragraph  (f)(1).  redesignating 
paragraph  (f)(2]  as  (f)(1)  and  revising  the 
newly  redesignated  paragraph  (f)(1), 
redesignating  paragraph  (f)(3)  as  (f)(2). 
and  removing  in  the  second  sentence  of 
the  newly  redesignated  paragraph  (f)(2) 
the  references  to  "§§  611.9(b), 
611.9(d)(1),  and  611.9(d)(2)"  and 
replacing  this  reference  with  "611.9  (b) 
and  (c)"  as  follows: 
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(e)  •  *  • 

(2)  In  the  Gulf  of  Alaska  groundfish 
fishery  and  the  Bering  Sea  groundHsh 
Hshety,  the  owner  and  operator  of  each 
FFV  must  record  and  report,  in  addition 
to  allocated  and  authorized  species,  the 
prohibited  species  salmonids  (species 
code  210]  and  halibut  (species  code  722) 
which  are  discarded,  in  terms  of  the 
number  of  fish.  In  the  Bering  Sea 
groundfish  fishery  the  owner  and 
operator  of  each  FFV  must  record  and 
report  additionally,  the  prohibited 
species  herring  (species  code  209)  which 
are  discarded,  to  the  nearest  tenth  of  a 
metric  ton  (0.1  mt). 

(f)  Initial  Inspection.  (1)  An  FFV 
reporting  fish  or  fish  products  aboard  in 
a  BEGIN  report  required  by  S  611.4(c)(1) 
may  be  inspected  prior  to  fishing  within 
the  FCZ.  If  the  FFV  will  be  inspected, 
notice  of  an  inspection  will  be  sent  to 
the  FFV  within  24  hours  after  the 
transmission  of  the  BEGIN  report.  Each 
FFV  that  will  be  inspected  must  not 
harvest  or  process  fish  in  the  FCZ  until 
the  inspection  is  completed  by  an 
authorized  officer.  If  notice  of  an 
inspection  is  not  sent  to  the  FFV  within 
24  hours  after  transmission  of  the 
BEGIN  report,  the  FFV  may  begin  to 
harvest  or  process  fish. 


S  611.92    [Amended] 

14.  In  Subpart  G.  S  611.92  is  amended 
by  removing  the  fourth  sentence  in 
paragraph  (b)(l]  and  replacing  it  with 
"Taking  of  salmonids  and  halibut  must 
be  recorded  and  reported  by  number  of 
fish  according  to  S  611.90(e)(2)." 

§611.93    [Amended] 

15.  In  Subpart  G,  §  611.93  is  amended 
to  read  as  follows: 


a.  In  9  611.g3(a](l),  the  words  "See 
S  611.9.  Appendix  II.  Figure  2"  are 
removed  and  replaced  with  the  words 
"See  Appendix  C  to  Subpart  A.  Figure 
4." 

b.  In  §  611.93(c)(2)(ii)(E)(l)(i).  the 
terms  "fishing  area  I"  and  "fishing  areas 
II"  in  the  first  sentence  are  removed  and 
replaced  by  "fishing  area  51"  and 
"fishing  area  52"  respectively  and  the 
last  sentence  beginning  "Fishing  areas  I 
and  II .  .  ."  is  removed  and  replaced  by 
"Fishing  areas  51  and  52  are  described 
in  Appendix  C  to  Subpart  A,  paragraph 
C.  and  Figure  4". 

c.  In  S  611.93(d)(1).  the  reference  to 
"50  CFR  611.4"  is  removed  and  replaced 
with  "S  611.4(c)."  and  the  last  sentence, 
which  reads  "(See  S  611.9.  Appendix  n. 
Figure  2)"  is  removed  and  replaced  with 
"(See  Appendix  C  to  Subpart  A  Figure 
4)." 

d.  In  9  611.93(d)(2)(i).  the  reference 
"9  611.9"  is  removed  and  replaced  by 
"9  611.90(e)(2)." 

e.  In  9  61.93(d)(2)(ii)(A)  the  reference 
to  "9  611.9(d)(l]"  is  removed  and 
replaced  by  "9  611.90(d)(1)." 

f.  In  9  611.93(d](2)(ii)(C)  the  reference 
to  "611.9,  Appendix  IV.  D."  is  removed 
and  replaced  by  "9  611.4(g)." 

16.  In  addition  to  the  amendments  set 
forth  above.  50  CFR  Part  611.  a.  Subparts 
C,  D.  F  and  G  are  amended  by  removing 
the  references  to  "50  CFR  611.9"  or 
"9  611.9"  and  inserting  in  their  place,  the 
reference  "99  611.4  and  611.9"  in  the 
following  places: 

1.  50  CFR  611.50(e) 

2.  50  CFR  611.61(e)(1) 

3.  50  CFR  611.80(f) 

4.  50  CFR  611.82(i) 

5.  50  CFR  611.92  (c](2)(i)(D)  and  (h) 

6.  50  CFR  611.93  (d)(2)(i)  and  (d](2)(ii)(A) 

b.  Subparts  C  and  D  are  amended  by 
removing  the  references  to  "Appendix  I 
to  9  611.9"  and  inserting  in  their  place, 


the  reference  "Appendix  D  to  Subpart 
A"  in  the  following  places: 

1.  50  CFR  611.50(e)(2)(ii)  A7. 

2.  50  CFR  611.61(e)(l)(i)(C) 

c.  Subparts  C  and  D  are  amended  by 
removing  the  references  to  "9  611.11" 
and  inserting  in  their  place  "9  611.12"  in 
the  following  places: 

1.  50  CFR  611.50(d)(1) 
Z.  50  CFR  611.61(f)(1) 

d.  Subparts  C  through  G  are  amended 
by  removing  the  references  to  "9  611.13" 
and  inserting  in  their  place  "9  611.11"  in 
the  following  places: 

1.  50  CFR  611.50(b)(6) 

2.  50  CFR  611.60(c)(1) 

3.  50  CFR  611.70(k) 

4.  50  CFR  611.80(c) 

5.  50  CFR  eil.81(c)(2) 

6.  50  CFR  611.82(e) 

7.  50  CFR  611.92  (b)(1).  (c)(l)(i)  and 
(c)(2)(i)(D) 

e.  Subparts  C.  F.  and  G  are  amended 
by  removing  the  references  to  "611.15" 
or  "9  611.15(b)"  and  inserting  in  their 
place  "9  611.13"  in  the  following  places: 

1.  50  CFR  611.50(b)(5)(ii) 

2.  50  CFR  611.81  (b)(5)(ii)  and  (b)(5)(iv) 

3.  50  CFR  611.82(d) 

4.  50  CFR  611.90(b) 

f.  Subpart  G  is  amended  by  removing 
the  references  to  "9  611.9"  and  inserting 
in  their  place  "9§  611.9  and  611.90(e)(2)" 
in  the  following  places: 

1.  50  CFR  611.92.  Table  1.  Footnote  1 

2.  50  CFR  611.93.  Table  1.  Footnote  1 

g.  Subpart  G  is  amended  by  removing 
the  references  to  "9  611.15(c)"  and 
inserting  in  their  place  "9  611.13(c)"  in 
the  following  places: 

1.  50  CFR  611.92  (c)(2)(i)(A),  {c)(2)(i)(B). 
(c)(2)(ii),  and  (c)(2)(iii) 

2.  50  CFR  611.93  (b)(3)(ii),  (b)(3)(iii).  and 
ib)(3)(iv) 
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DEPARTMENT  OF  EDUCATION 

Secretary's  Discretionary  Program  for 
Matttematics,  Science,  Computer 
Learning,  and  Critical  Foreign 
Languages;  Proposed  Annual  Funding 
Priorities,  Required  Activities,  and 
Restriction  on  Use  of  Funds 

AGENCY:  Department  of  Education. 
action:  Notice. 

summary:  The  Secretary  of  Education 
(the  Secretary),  under  the  Secretary's 
Discretionary  Program  for  Mathematics, 
Science.  Computer  Learning,  and 
Critical  Foreign  Languages,  proposes 
annual  funding  priorities  for  nationally 
signiflcant  project  grants.  The  Secretary 
proposes  to  reserve  funds  under  this 
program  for  projects  designed  to 
enhance  the  professional  status  and 
improve  the  skills  and  qualifications  of 
teachers,  and  to  improve  the  quality  of 
instruction  in  mathematics,  science, 
computer  learning,  and  foreign 
languages  at  the  elementary  and 
secondary  school  levels. 

This  notice  supersedes  the  notice  of 
proposed  funding  priorities  published  in 
the  Federal  Register  on  January  22, 1985 
(50  FR  2848). 

date:  Comments  must  be  received  on  or 
before  September  27, 1985. 
ADDRESS:  Comments  should  be 
addressed  to  the  Office  of  the  Secretary, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  4010, 
Washington.  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Alexander,  Office  of  the 
Secretary,  at  the  above  address. 
Telephone:  (202)  472-1762. 
SUPPLEMENTARY  INFORMATION: 

Program  Information 

The  Education  for  Economic  Security 
Act  (EESA).  Pub.  L  98-377,  was  enacted 
"to  improve  the  quality  of  mathematics 
and  science  teaching  and  instruction  in 
the  United  States." 

Section  212  of  Title  II  of  the  EESA 
addresses  the  importance  of 
mathematics,  science,  computer,  and 
foreign  language  competency  by 
authorizing  the  Secretary  to  make  grants 
to  State  and  local  educational  agencies, 
institutions  of  higher  education,  and 
nonprofit  organizations,  including 
museums,  libraries,  educational 
television  stations,  and  professional 
mathematics,  science  and  engineering 
societies  and  associations,  for  projects 
designed  to  have  nationwide  impact  in 
these  critical  areas. 

Funding  Priorities 

To  address  the  need  to  improve  the 
quality  of  teaching  and  instruction  in 


mathematics,  science,  computer 
learning,  and  foreign  languages,  the 
Secretary  proposes  to  reserve  funds 
under  this  program  for  projects  that 
enhance  the  professionalism  and 
improve  the  qualifications  of  teachers, 
and  that  improve  instruction  in 
mathematics,  science,  computer 
learning,  and  critical  foreign  languages. 

The  Secretary  further  proposes  to 
limit  these  priorities  to  activities  that 
affect  elementary  and  secondary 
education. 

The  Secretary  is  particularly 
interested  in  projects  of  national 
signiHcance  that  can  be  demonstrated 
successfully  in  an  individual  school  or 
school  district.  Statewide  or  regional 
projects  are  also  welcome. 

1.  Improving  the  Quality  of  Teaching 

The  Secretary  expects  to  award  ten  to 
fifteen  grants  for  projects  that  offer  bold 
approaches  to  recruiting,  in-service 
training,  retraining,  and  retaining 
elementary  and  secondary  teachers  in 
the  fields  of  mathematics,  science, 
computer  learning,  and  critical  foreign 
languages. 

The  Secretary  is  particularly 
interested  in  projects  that: 

•  Provide  opportunities  to  upgrade 
and  enhance  the  knowledge  and  skills  of 
teachers  currently  in  the  classroom; 

•  Provide  opportunities  to  recruit  and 
train  otherwise  well-qualified 
individuals  who  lack  teaching 
certification  or  pedagogical  preparation 
in  these  subjects;  or 

•  Establish  procedures  to  recognize 
and  reward  outstanding  teachers. 

Activities 

Project  activities  may  include,  but  are 
not  limited  to: 

•  The  development  of  innovative 
approaches  to  recruiting  qualified 
content  specialists  from  such  sources  as 
corporations,  businesses,  college 
faculties,  government  agencies,  research 
facilities,  college  graduates  who  lack 
pedagogical  training,  and  the  increasing 
pool  of  retired  professionals,  through 
such  means  as  sabbaticals,  exchange 
programs,  accelerated  training 
programs,  and  alternative  certification 
programs. 

•  The  development  of  programs  that 
recognize  and  reward  outstanding 
teachers  in  mathematics!  science, 
computer  learning,  and  foreign 
languages  by  providing  them  with 
research  opportunities,  sabbaiicaia. 
advanced  training  in  their  fields,.or 
other  means  of  conferring  increased 
status,  new  responsibility,  and  greater 
financial  remuneration. 

•  The  establishment  of  collaborative 
partnerships  between  State  and  local 


educational  agencies,  colleges  and 
universities,  museums,  and  other 
nonprofit  organizations  to  develop 
innovative  teacher  training  programs. 

The  above  examples  are  meant  to 
illustrate  the  types  of  activities  the 
Secretary  is  interested  in  supporting. 
Applicants  are  encouraged  to  submit 
proposals  that  expand  upon,  combine,  or 
consider  ideas  other  than  these 
examples. 

It  is  expected  that  awards  under  this 
priority  will  range  from  $50,000  to 
$150,000  each.  Applicants  may  apply  for 
funding  for  a  project  that  is  up  to  18 
months  in  duration. 

Z  Improving  the  Quality  of  Instruction 

The  Secretary  expects  to  award  ten  to 
Rfteen  grants  for  projects  that  develop 
approaches  to  strengthening  and 
improving  the  content  and  coherence  of 
the  school  curriculum  in  mathematics, 
science,  computer  learning,  and  critical 
foreign  languages,  and  to  upgrading  and 
enhancing  instructional  materials 
(including  textbooks,  and  computer 
software)  in  the  four  subject  areas. 

The  Secretary  is  particularly 
interested  in  projects  that: 

•  Determine  the  extent  to  which 
textbooks  and  other  instructional 
materials  include  the  most  important 
and  up-to-date  knowledge  available: 

•  Evaluate  the  curriculum,  course 
content,  and  graduation  requirements  to 
determine  whether  they  ensure  that 
students  will  be  knowledgeable  in 
mathematics,  science,  computer 
learning,  and  foreign  languages,  and  that 
high  aptitude  students  have  access  to 
especially  challenging  courses;  or 

•  Develop  new  instructional 
approaches  that  promise  to  improve 
teaching  and  increase  learning.  (Please 
note:  The  Secretary  discourages  the  use 
of  these  funds  for  the  development  of 
instructional  materials). 

Activities 

Project  activities  may  include,  but  are 
not  limited  to: 

•  The  establishment  of  partnerships 
between  individual  schools.  State  and 
local  educational  agencies,  colleges  and 
universities,  musuems,  libraries,  and 
other  nonprofit  organizations  to  develop 
innovative  approaches  to  upgrading 
instructional  methods  materials. 

•  The  development  of  activities  or 
programs  by  museums,  libraries,  and 
other  eligible  non-profit  organizations 
that  provide  alternative  or 
supplementary  instruction  to  students 
and/or  teachers  in  mathematics, 
science,  computer  learning,  and  foreign 
languages. 
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•  The  systematic  review  of  textbooks 
and  other  instructional  materials  to 
identify  specific  weaknesses  such  as 
limited  coverage  of  important  topics, 
inadequate  scholarship,  poor  writing,  or 
a  lack  of  challenging  material. 

•  The  development  of  guidelines  to  be 
used  by  teachers,  parents  and  education 
groups  in  reviewing  textbooks  and  other 
instructional  materials. 

•  The  development  of  guidelines  or 
criteria  that  can  be  used  by  schools  and 
school  boards  in  reviewing  and 
establishing  curricula  in  mathematics, 
science,  computer  learning,  and 
languages. 

The  above  examples  are  meant  to 
illustrate  the  types  of  activities  the 
Secretary  is  interested  in  supporting. 
Applicants  are  encouraged  to  submit 
proposals  that  expand  upon,  combine,  or 
consider  ideas  other  than  these 
examples. 

It  is  expected  that  awards  under  this 
priority  will  range  from  $50,000  to 
$150,000  each.  Applicants  may  apply  for 
funding  for  a  project  that  is  up  to  18 
months  in  duration. 

Competitive  Preference 

Section  212(b)(1)  of  the  EESA  requires 
the  Secretary  to  give  special 
consideration  to  local  educational 
agencies  (LEAs),  or  consortia  of  LEAs, 
proposing  to  establish  or  improve 
magnet  school  programs  for  gifted  and 
talented  students,  and  applicants 
proposing  to  provide  special  services  to- 
historically  underserved  and 
underrepresented  populations  in  the 
fields  of  mathematics  and  science. 

Therefore,  the  Secretary  proposes  to 
give  a  competitive  preference  of  up  to 
ten  additional  points  to  those  applicants 
whose  projects,  under  either  of  the 
proposed  annual  funding  priorities, 
address  one  or  both  of  the  above  areas 
of  special  consideration. 

Required  Activities 

The  Secretary  proposes  to  require,  as 
a  condition  for  funding  under  both 
priorities,  that  applicants  agree  to: 

(a)  Where  appropriate,  develop 
models  for  improving  the  quality  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  or  critical 
foreign  languages;  and 

(b)  Provide  a  final  case  study  of  the 
project  that  is  suitable  for  widespread 
distribution  and  possible  utilization  by 
individual  schools,  school  districts,  or 
education  policy-makers. 

Restriction  on  Use  of  Funds 

Under  34  CFR  Part  755,  the  Secretary 
may  restrict  the  amount  of  grant  funds 
used  under  this  program  to  purchase 


equipment.  For  the  purposes  of  this 
competition,  the  Secretary  proposes  that 
no  more  than  ten  percent  of  the  grant 
funds  may  be  used  to  purchase 
equipment 

However,  this  restriction  does  not 
apply  to  the  acquisition  of  laboratory 
supplies  (e.g.,  chemicals  for  chemistry 
labs),  provided  that  the  costs  of  these 
supplies  are  reasonable  and  are 
necessary  to  carry  out  the  project's 
objectives  and  activities. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  priorities, 
required  activities,  and  restriction  on  the 
use  of  funds.  Written  comments  and 
recommendations  may  be  sent  to  the 
address  listed  at  the  beginning  of  this 
document.  All  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection,  during  and  after 
the  comment  period,  in  Room  4010,  400 
Maryland  Avenue.  SW.,  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

(20  U.S.C.  3972) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.166,  Secretary's  Discretionary 
Program  for  Mathematics,  Science,  Computer 
Learning,  and  Critical  Foreign  Languages.) 
Dated:  August  27, 1985. 

William ).  Bennett, 

Secretary  of  Education. 

[FR  Doc.  85-19078  Filed  8-27-85;  8:45  amj 
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Secretary's  Discretionary  Program  for 
Mathematics,  Science.  Computer 
Learning,  and  Critical  Foreign 
Languages;  Appiication  Notice  for  New 
Awards 

agency:  Department  of  Education. 
ACTKM:  Notice. 

summary:  The  Secretary  of  Education 
(the  Secretary),  under  the  Secretary's 
Discretionary  Program  for  Mathematics, 
Science,  Computer  Learning,  and 
Critical  Foreign  Languages,  announces  a 
grant  competition  and  invites 
applications  for  nationally  significant 
projects  designed  to  improve  the  quality 
of  teaching  and  instruction  in 
mathematics,  science,  computer 
learning,  and  critical  foreign  languages 
at  the  elementary  and  secondary  school 
levels. 

Closing  Date  for  Transmittal  of 
Applications 

Applications  for  a  grant  must  be 
mailed  or  hand  delivered  on  or  before 
October  29. 1985. 


Applications  Delivered  by  Mail 

Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Departme-*  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  No.  84.188).  400 
Maryland  Avenue,  SW.,  Washington. 
DC  20202. 

An  applicant  must  show  procrf  of 
mailing  consisting  of  one  of  tlie 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first-dass  maiL 
Each  late  apphcant  will  be  noUBed  that 
its  application  will  not  be  considered. 

Applications  Delivered  by  Hand 

Applications  that  are  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Regional  OHice  Building  3,  Room  3633. 
7th  and  D  Streets.  SW..  Washington.  DC 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays.  Applications  that  are  hand 
delivered  will  not  be  accepted  by  the 
Application  Control  Center  after  4:30 
p.m.  on  the  closing  date. 

Program  Information 

Section  212,  Tide  11  of  the  Education 
for  Economic  Security  Act  (EESA).  Pub. 
L.  98-377  (20  U.S.C.  3972).  authorizes  the 
Secretary's  Discretionary  Program  for 
Mathematics,  Science,  Computer 
Learning,  and  Critical  Foreign 
Languages. 

A  notice  of  proposed  annual  funding 
priorities  for  this  program  is  published 
in  this  issue  of  the  Federal  Register. 

Eligible  Applicants 

Under  S  755.2  of  the  regulations,  the 
Secretary  may  aweutl  nationally 
significant  project  grants  to  State 
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educational  agencies,  local  educational 
agencies,  institutions  of  higher 
education,  and  nonprofit  organizations, 
including  museums,  libraries, 
educational  television  stations,  and 
professional  science,  mathematics,  and 
engineering  societies  and  associations. 

Selection  Criteria 

(a)  In  evaluating  applications,  the 
Secretary  uses  the  selection  criteria 
contained  in  §  755.31  of  the  regulations. 
The  maximum  possible  number  of  points 
for  all  the  criteria  is  85,  and  the  value 
assigned  for  each  criterion  is  as  follows: 

(1)  Plan  of  operation.  (15  points) 

(2)  Quality  of  key  personnel.  (10 
points) 

(3)  Budget  and  cost  effectiveness.  (5 
points) 

(4)  Evaluation  plan.  (5  points) 

(5)  Adequacy  of  resources.  (5  points) 

(6)  Improvement  of  the  quality  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  or  critical 
foreign  languages.  (20  points) 

(7)  National  significance.  (15  points) 

(8)  Applicant's  commitment  and 
capacity.  (10  points] 

(b)  Furthermore,  §  755.30  of  the 
regulations  authorizes  the  Secretary  to 
distribute  an  additional  15  points  among 
the  criteria  to  bring  the  total  to  a 
maximum  of  100  points.  The  Secretary 
will  distribute  these  additional  points  as 
follows: 

Improvement  of  the  quality  of 
teaching  and  instruction  in 
mathematics,  science,  computer 
learning,  or  critical  foreign  languages. 
Ten  (10)  additional  points  will  be  added 
to  this  criterion  for  a  possible  total  of  30 
points. 

National  significance.  Five  (5) 
additional  points  will  be  added  to  this 
criterion  for  a  possible  total  of  20  points. 

Length  of  Awards 

Projects  supported  under  this  program 
will  be  for  a  period  of  up  to  18  months  in 
duration. 

Available  Funds 

It  is  estimated  that  a  total  of  20  to  30 
awards  will  be  made  for  $50,000  to 


$150,000  each.  The  Secretary  encourages 
applicants  to  propose  projects  that  show 
a  thorough  knowledge  of  previous  work 
in  the  area  of  the  project  and  its 
relationship  to  the  proposed  project,  and 
that  use  existing  materials  to  the  fullest 
extent  possible.  Also,  because  of  the 
limited  available  resources,  the 
Secretary  encourages  applicants  to 
propose  projects  that  would  use  the 
funds  awarded  for  this  competition  to 
supplement  other  sources  of  funding. 

The  above  estimate  assumes  that 
applications  of  satisfactory  quality  will 
be  received.  This  estimate  does  not  bind 
the  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant,  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Application  Forms 

Application  forms  and  program 
information  packages  may  be  obtained 
by  writing  to  the  Office  of  the  Secretary, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  S.W.,  Room  4181, 
Washington.  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  only  intended  to 
aid  applicants  in  applying  for  assistance 
under  this  program.  Nothing  in  the 
program  information  package  is 
intended  to  impose  any  paperwork, 
application  content,  reporting,  or  grantee 
performance  requirements  beyond  those 
specifically  imposed  under  the  statute 
and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  15  pages  in  length  and  the  total 
application  not  exceed  20  pages  in 
length.  The  Secretary  further  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

The  Secretary  requires  an  applicant  to 
submit  an  original  and  two  copies  of  its 
application  to  the  Application  Control 
Center.  (The  application  form  is 
approved  by  the  Office  of  Management 


and  Budget  under  control  number  1880- 
0511.) 

Applicable  Regulations 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  for  the  Secretary's 
Discretionary  Program  for  Mathematics, 
Science,  Computer  Learning,  and 
Critical  Foreign  Languages  in  34  CFR 
Part  755,  published  June  24. 1985  (50  FR 
25972). 

(b)  Any  final  annual  priorities  adopted 
by  the  Secretary.  A  notice  of  proposed 
annual  funding  priorities  for  the 
Secretary's  Discretionary  Program  for 
Mathematics,  Science,  Computer 
Learning,  and  Critical  Foreign 
Languages  is  published  in  this  issue  of 
the  Federal  Register.  Applicants  should 
prepare  their  applications  based  on  the 
proposed  funding  priorities.  If  any 
substantive  changes  are  made  in  the 
final  funding  priorities  that  would  affect 
the  content  of  applications,  applicants 
will  be  given  an  opportunity  to  revise  or 
resubmit  their  applications. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Part  74,  75,  77,  and 
78). 

(d)  The  List  of  Critical  Foreign 
Languages  published  on  August  2, 1985 
(50  FR  31412). 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  contact 
Patricia  Alexander,  Office  of  the 
Secretary,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4010,  Washington,  DC  20202. 
Telephone  Number  (202)  472-1762.  ~ 

(20  U.S.C.  3972) 

(Catalog,  of  Federal  Domestic  Assistance 
Number  84.168,  the  Secretary's  Discretionary 
Program  for  Mathematics,  Science,  Computer 
Learning,  and  Critical  Foreign  Languages) 

Dated:  August  22, 1985. 
William  J.  Bennett 
Secretary  of  Education. 
(FR  Doc.  85-20495  Filed  8-27-85;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

[Docket  No.  CAS-RM-«0-304] 

Industrial  Energy  Conservation 
Program;  Exempt  Corporations  and 
Adequate  Reporting  Programs 

AQCNCY:  Conservation  and  Renewable 
Energy  Office.  DOE. 

ACTION:  Notice  of  Exempt  Corporations 
and  Adequate  Reporting  Programs. 

summary:  As  an  annual  part  of  the 
Department  of  Energy's  (DOE)  Industrial 
Energy  Conservation  Program,  DOE  is 
exempting  certain  corporations  from  the 
requirement  of  filing  corporate  energy 
consumption  reporting  forms  directly 
with  DOE  and  is  determining  as 
adequate  certain  industrial  reporting 
programs  for  third  party  sponsor 
reporting.  This  notice  is  required 
pursuant  to  section  376(g)(1)  of  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  and  DOE's  regulation  set  forth 
at  10  CFR  Part  445.  Subpart  D.  DOE 
compiled  this  list  based  on  submissions 
filed  by  corporations  and  third  party 
sponsors  in  accordance  with  10  CFR 
445.34  and  445.35.  The  deadline  for  these 
filings  was  February  28. 1985.  These 
procedures,  which  allow  identified 
corporations  to  be  exempted  htim  filing 
energy  data  directly  with  DOE.  assist  in 
maintaining  the  confidentiality  of 
consumption  information  and  reduce  the 
reporting  burden  for  corporations. 
Parentheses  with  the  word  "partial" 
follow  any  corporation  which  reports 
less  than  its  total  energy  data  in  a 
particular  2-digit  SIC  code  through  the 
program  sponsor  under  which  it  is  listed. 
The  corporation  reports  the  rest  of  its 
efficiency  data  through  another  sponsor 
or  directly  to  DOE.  The  exempt 
corporations  and  the  respective 
sponsors  of  adequate  reporting 
programs  are  Usted  alphabetically  by 
industry  in  the  appendix  to  this  notice. 

rOR  FURTHER  INFORMATION  CONTACT: 

William  B.  Williams.  Office  of  Industrial 
Programs.  CE-12.  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW..  Washington.  D.C.  20585.  (202) 
252-2090 

loshua  P.  Smith.  Office  of  General 
Counsel,  GC-12.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  D.C  20585.  (202) 
252-9507 


Issued  in  Washington,  D.C.  August  8, 1985. 
Donna  R.  Fltzpatriclc. 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

EXEMPT  CORPORATIONS  AND 
SPONSORS  OF  ADEQUATE  REPORTING 
PROGRAMS 

SIC  20— Food  and  Kindrod  Products 

American  Bakers  Association 

Campbell  Soup  Company  (partial) 

Campbell  Taggart.  Inc. 

Consolidated  Foods  Corporation  (partial) 

Flowers  Industries  Inc. 

G.  Heileman  Brewing  Company.  Inc.  (partial] 

ITT  Continental  Baking  Company  Inc. 

(partial) 
Interstate  Brands  Corporation 

American  Feed  Manufacturers  Association 

Bell  Grain 

Bell  Mining 

Cargill  Inc. 

Central  Soya  Company  Inc.  (partial) 

Cold  Kist  Inc. 

Land  O'Lakes.  Inc.  (partial) 

Moorman  Manufacturing  Company 

Quincy  Soy  Bean  Company 

Ralston  Purina  Company  (partial) 

American  Frozen  Food  Institute 

Campbell  Soup  Company  (partial) 
).R.  Simplot  Company 

American  Meat  Institute 

Beatrice  Foods  Company  (partial) 

Consolidated  Foods  Corporation  (partial] 

Farmland  Industries  Inc. 

FDL  Foods,  Inc. 

George  A.  Hormel  &  Company 

IBP  Inc. 

Oscar  Mayer  &  Company 

Rath  Packing  Company 

Swift  and  Company 

Swift  Independent  Packing  Company 

Wilson  Foods  Corporation 

Biscuit  Br  Cracker  Manufacturers  Association 

Keebler  Company 

Lance.  Inc. 

Nabisco  Brands.  Inc.  (partial) 

Sunshine  Biscuits,  Inc. 

Chemical  Manufacturers  Association 

National  Distillers  Products  Company 

Com  Refiners  Association 

A.E.  Staley  Manufacturing  Company  (partial] 

American  Maize-Products  Company 

CPC  International  Inc. 

Grain  Processing  Corporation 

Hubinger  Company 

National  Starch  &  Chemical  Corporation 

Univar  Corporation 

Grocery  Manufacturers  of  America,  Inc. 

A.E  Staley  Manufacturing  Company  (partial) 

American  Home  Products  Corporation 

Amstar  Corporation 

Anderson  Clayton  k  Company 

Archer  Daniels  Midland  Company  (partial) 

Basic  American  Foods 

Beatrice  Foods  Company  (partial) 

Borden  Inc.  (partial) 

Carnation  Company 

Central  Soya  Company,  Inc.  (partial) 


Chesebrough-Ponds  Inc. 

Coca-Cola  Company 

Consolidated  Foods  Corporation  (partial) 

General  Foods  Corporation 

General  Mills  Inc. 

H.).  Heinz  Company  (partial) 

Hershey  Foods  Corporation 

Kellogg  Company 

Kraft  Inc. 

Mars  Inc. 

Nabisco  Brands,  Inc.  (partial] 

Pepisco  Inc. 

Pet  Inc. 

Peter  Paul  Cadbury,  Inc. 

Pillsbury  Company 

Procter  &  Gamble  Company 

Quaker  Oats  Company 

Ralston  Purina  Company  (partial) 

R.T.  French  Company 

Thomas ).  Lipton  Inc. 

Universal  Foods  Corporation 

National  Food  Processors  Association 

Castle  &  Cooke  Inc. 
Curtice-Bums  Inc. 
Del  Monte  Corporation 
Gerber  Products  Company 
H.).  Heinz  Company  (partial) 
Hunt  Wesson  (partial) 
Sunkist  Growers  Inc. 
Tri/Valley  Growers  Inc. 

Pharmaceutical  Manufacturers  Association 

Eli  Lilly  and  Company 

U.S.  Beet  Sugar  Association 

Amalgamated  Sugar  Company 
American  Crystal  Sugar  Company 
Great  Western  Sugar  Company 
Holly  Sugar  Corporation 
Michigan  Sugar  Company 
Minn-Dak  Farmers  Cooperative 
Monitor  Sugar  Company 
Southern  Minnesota  Sugar  Cooperative 
Union  Sugar  Company 

U.S.  Brewers  Association 

Adolph  Coors  Company 

Anheuser-Busch  Inc.  (partial) 

Archer  Daniels  Midland  Company  (partial) 

Froedteri  Malt  Corporation 

Ladish  Malting  Company 

Miller  Brewing  Company 

Olympla  Brewing  Company 

Pabst  Brewing  Company 

The  Stroh  Companies  Inc. 

U.S.  Cane  Sugar  Refiners  Association 

California  &  Hawaiian  Sugar  Company 

Colonial  Sugars  Inc. 

Georgia, Sugar  Refinery 

Imperial  Sugar  Company 

Refined  Sugars  Inc. 

Revere  Sugar  Corporation 

Savannah  Foods  &  Industries  Inc.  (partial) 

Supreme  Sugar  Company,  Inc. 

SIC  22— Textile  Mill  Producto 

American  Textile  Manufacturers  Institute 

Avondale  Mills  Inc.  , 

Bibb  Company 
Burlington  Industries  Inc. 
Clinton  Mills  Inc. 
CoaU  &  Clark  Inc. 
Colgate-Palmolive  Company 


Federal  Register  /  Vol.  50.  No.  167  /  Wednesday.  August  28,  1985  /  Notices 


35033 


Collins  &  Aikman  Corporation 

Cone  Mills  Corporation 

Cranston  Print  Works  Company 

Crompton  Company  Inc. 

Dan  River  Inc. 

Dixie  Yams  Inc. 

Fieldcrest  Mills  Inc. 

Goodyear  Tire  &  Rubber  Company 

Graniteville  Company 

Greenwood  Mills  Inc. 

).P.  Stevens  &  Company  Inc. 

Johnson  &  Johnson 

Kimberly-Clark  Corporation 

M.  Lowenstein  &  Sons  Inc. 

Milliken  &  Company 

Northwest  Industries  Inc. 

Reeves  Brothers  Inc. 

Riegel  Textile  Corporation 

Sayles  Biltmore  Bleacheries  Inc. 

Spartan  Mills  Inc. 

Sperry  and  Hutchinson  Company  (partial) 

Springs  Industries  Inc. 

Standard-Coosa-Thatcher  Company 

Thomaston  Mills  Inc. 

Ti-Caro  Inc. 

United  Merchants  &  Manufacturers  Inc. 

West  Point-Pepperell  Inc. 

Carpet  &Rug  Institute 

Bigelow-Sanford  Inc. 
Mohasco  Corporation 
Shaw  Industries  Inc. 
Standard  Oil  Company  (Indiana) 
World  Carpets  Inc. 

SIC  24— Lumber  and  Wood  Products 

National  Forest  Products  Association 

Abitibi-Pricc  Corporation 
Boise  Cascade  Corporation 
Champion  International  Corporation 
Georgia-Pacific  Corporation 
Louisiana-Paciflc  Corporation 
Masonite  Corporation 
Potlach  Corporation 
Weyerhaeuser  Company 
Willamette  Industries  Inc. 

SIC  126— Paper  and  Allied  Products 

American  Paper  Institute 

Abitibi-Price  Southern  Corporation 
Alabama  River  Pulp  Company  Inc. 
Appleton  Papers  Inc.  , 

Areata  National  Corporation 
Bell  Fibre  Products  Corporation 
Blandin  Paper  Company 
Boise  Cascade  Corporation 
Bowater  Incorporated 
Caraustar  Industries  Company 
Champion  International  Corporation 
Chesapeake  Corporation 
Consolidated  Packaging  Corporation 
Consolidated  Papers  Inc. 
Continental  Forest  Industries  Inc. 
Crown  Zellerbach  Corporation 
Deerfield  Specialty  Papers,  Inc. 
Dennison  Manufacturing  Company 
Dexter  Corporation 
Eastex 

Eddy  Paper  Company  Limited 
Erving  Paper  Mills  Inc. 
Federal  Paper  Board  Company  Inc. 
Finch  Pruyn  &  Company  Ina 
Fort  Howard  Paper  Company 
Fraser  Paper  Limited 
GAF  Corporation 


Garden  Slate  Paper  Company  Inc. 
Georgia-Pacific  Corporation 
Gilman  Paper  Company 
Great  Northern  Nekoosa  Corporation 
Green  Bay  Packaging  Inc. 
Gulf  States  Paper  Corporation 
Hammermill  Paper  Company 
Hearst  Corporation 
International  Paper  Company 
International  Telephone  k  Telegraph 

Corporation 
James  River  Corporation  of  Virginia 
Jefferson  Smurfit  Corporation 
Kimberly-Clark  Corporation 
Longview  Fibre  Company 
Macmillan  Bloedel  Inc. 
Marcal  Paper  Mills  Inc. 
Mead  Corporation 
Menasha  Corporation 
Mobil  Oil  Corporation  (partial) 
Mosinee  Paper  Corporation 
Newark  Group 
Newton  Falls  Paper  Mill  Inc. 
Olin  Corporation 
Owens-Illinois  Inc. 
PH  Glatfelter  Company 
Penntech  Papers  Inc. 
Pentair  Industries  Inc. 
Philip  Morris  Inc. 
Pope  and  Talbot  Inc. 
Potlach  Corporation 
Procter  &  Gamble  Company 
Rhinelander  Paper  Company 
Scott  Paper  Company 
Simpson  Timber  Company 
Sonoco  Products  Company 
Southeast  Paper  Manufacturing  Company 
Southwest  Forest  Industries 
St.  Joe  Paper  Company 
Stone  Container  Corporation 
Technographics  Inc. 
Temple-Inland  Inc. 
Tenneco  Inc. 
Time's  Mirror  Company 
Union  Camp  Corporation 
Virginia  Fibre  Corporation 
Wausau  Paper  Mills  Company 
Weston  Paper  &  Manufacturing  Company 
Westvaco  Corporation 
Weyerhaeuser  Company 
Willamette  Industries  Inc. 

Chemical  Manufacturers  Association 

Minnesota  Mining  &  Manufacturing  Company 
Mobil  Chemical  Company 

Glass — Pressed  and  Blown  (Battelle 
Institute) 

Owens-Coming  Fiberglas 

SIC  28 — Chemicals  and  Allied  Products 

Aluminum  Association 

Aluminum  Company  of  America 
Reynolds  Metals  Company 

American  Feed  Manufacturers  Association 

Cargill  Inc. 

Chemical  Manufacturers  Association 

Air  Products  A  Chemicals  Ina 
Alrco  Inc. 
Akzona  Inc. 
Allied  Corporation 
American  Can  Company 
American  Cyanamid  Company 
American  Hoechst  Corporation 


Arizona  Chemical  Company 

Ashland  Oil  inc. 

Atlantic  Richfield  Company 

Avtex  Fibers  Inc. 

B.F.  Goodrich  Company 

Badische  Corporation 

BASF  Wyandotte  Corporation 

Baxter  Travenol  Laboratories.  Ina 

Big  Three  Industries  Ina 

Borden  Ina 

Borg-Wamer  Corporation 

Buffalo  Color  Corporation 

Cabot  Corporation 

Cams  Chemical  Company  Ina 

Celanese  Corporation 

Chemplex  Corporation 

Chemtech  Industries  Ina 

Chevron  Chemical  Company 

CIBA-GEIGY  Corporation 

Columbia  Nitrogen  Corporation 

Conoco  Inc. 

Crompton  &  Knowles  Corporation 

Corpus  Christi  Petrochemical  Company 

CPC  Intemational  Inc. 

Diamond  Crystal  Salt  Company 

Diamond  Shamrock  Corporation 

Dow  Chemical  Company 

Dow  Coming  Corporation 

E.I.  du  Pont  de  Nemours  &  Company 

Eastman  Kodak  Company  i 

El  Paso  Products  Company 

Emery  Industries 

Essex  Chemical  Corporation 

Ethyl  Corporation 

Exxon  Corporation 

Firestone  Tire  &  Rubber  Company 

First  Mississippi  Corporation 

FMC  Corporation 

Freeport  Minerals  Company 

GAF  Corporation 

Georgia-Pacific  Corporation 

Goodyear  Tire  &  Rubber  Company 

Great  Lakes  Chemical  Corporation 

Greyhound  Corporation 

Gulf  Oil  Corporation 

Harshaw/Fiitrol  Partnership 

Henkel  Corporation 

Hercules  Ina 

ICI  Americas  Ina 

Intemational  Minerals  &  Chemicals 

Corporation  (partial) 
Inter  North  Ina 

Kaiser  Aluminum  &  Chemical  Corporation 
Kay-Fries  Inc. 
Kerr-McGee  Corporation 
Koppers  Company  Ina 
LCP  Chemicals  &  Plastics,  Ina 
Lever  Brothers  Company 
Lubrizol  Corporation 
Mallinckrodt  Ina 
Merichem  Company 

Minnesota  Mining  &  Manufacturing  Company 
Mobay  Chemical  Corporation 
Mobil  Oil  Corporation 
Monsanto  Company 
Morton  Thiokol,  Ina 
Naico  Chemical  Company 
National  Distillers  &  Chemical  Corporatiaa 
National  Starch  &  Chemical  Corporation 
Neville  Chemical  Company 
Occidental  Chemical  Corporation 
Olin  Corporation 
Pennwalt  Corporation 
Pfizer,  Ina 
Phillips  Petroleum  Company 
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Pilot  Chemical  Company 

Polysar  Gulf  Coast.  Inc. 

PPG  Industries.  Inc. 

PQ  Corporation 

Procter  &  Gamble  Company 

Reilly  Tar  &  Chemical  Corporation 

Rohm  and  Haas  Company 

Shell  Oil  Company 

Shepherd  Chemical  Company 

Sherex  Chemical  Company  Inc. 

Sohio  Chemical  Company 

Sollex  Polymer  Corporation 

Standard  Chlorine  of  Delaware,  Inc 

Standard  Oil  Company  (Indiana) 

Slauffer  Chemical  Company 

Sun  Olin  Chemical  Company 

Tenneco  Inc. 

Texaco  Inc. 

Texasgulf.  Inc. 

Union  Carbide  Corporation 

Uniroyal  Inc. 

Ignited  States  Borax  &  Chemical  Corporation 

United  Stales  Industrial  Chemicals 

Corporation 
United  States  Steel  Corporation  (partial) 
Upjohn  Company  (partial) 
Velsicol  Chemical  Corporation 
Vertdx  Inc.  (partial) 
Virginia  Chemicals  Ina 
Vulcan  Materials  Company 
VV.R.  Grace  &  Company 
Westvaco  Corporation 
Witco  Chemical  Corporation 

Fertilizer  Institute 

Atlas  Powder  Company 

Beker  Industries  Corporation 

CF  Industries  Inc. 

Cominco  America  Inc. 

F.stech  Inc. 

Farmland  Industries  Inc.  (partial) 

First  Mississippi  Corporation 

Gardinier  Inc. 

Green  Valley  Chemical  Company 

Hawkeye  Chemical  Company 

International  Minerals  &  Chemical 

Corporation  (partial) 
).R.  Simplot  Company 
Mississippi  Chemical  Corporation 
Occidental  Petroleum  Corporation  (partial) 
Reichhold  Chemicals  Inc.  (partial) 
Terra  Chemicals  International  Inc 
Union  Oil  Company  of  California 
United  States  Steel  Corporation  (partial) 
Williams  Companies 
Wycon  Chemical  Company 

Pharmaceutical  Manufacturers  Association 

Abbott  Laboratories 

American  Home  Products  Corporation 

(partial) 
Beecham  Laboratories 
Eli  Lilly  &  Company 
Hoffman-La  Roche  Inc 
lohnson  &  Johnson 

Merck  &  Company  Inc.  ^ 

Organon  Inc. 

Schering-Plough  Corporation 
Squibb  Corporation 
Upjohn  Company  (partial) 
Warner-Lambert  Company 

SIC  29 — Petroleum  and  Coal  Products 

American  Petroleum  Institute 

Agway  Inc. 
Amber  ReHning 


American  Petrofina  Inc 

Asamera  Oil  Inc. 

Ashland  Oil  Inc. 

Atlantic  Richfield  Company 

Beacon  Oil  Company 

Champlin  Petroleum  Company 

Charter  International  Oil  Company 

Clark  Oil  &  Refming  Corporation 

Coastal  Corporation 

Conoco  Inc. 

CRAInc. 

Crown  Central  Petroleum  Corporation 

Diamond  Shamrock  Corporation 

Dorchester  Refining  Company 

Exxon  Corporation 

Farmers  Union  Central  Exchange  Inc. 

Fletcher  Oil  &  Refining  Company 

Getty  Oil  Company 

Gulf  Oil  Corporation 

Hunt  Oil  Company 

Husky  Oil  Company 

Indiana  Farm  Bureau  Cooperative 

Association 
Kerr-McGee  Corporation  • 

Koch  Industries  Inc. 
Marathon  Oil  Company 
Mobil  Oil  Corporation 
Murphy  Oil  Corporation 
National  Cooperative  Refinery  Association. 

Inc. 
Pacific  Resources  Inc. 
Pennzoil  Company 
Phillips  Petroleum  Company 
Placid  Refining  Company 
Quaker  State  Oil  Refining  Corporation 
Rock  Island  Refining  Corporation 
Shell  Oil  Company 
Sinclair  Oil  Corporation 
Southern  Union  Refining  Company 
Southland  Oil  Company 
Standard  Oil  Company  (Indiana) 
Standard  Oil  Company  (Ohio) 
Standard  Oil  Company  of  California 
Sun  Company  Inc.  . 

Tenneco  Inc. 

Tesoro  Petroleum  Corporation 
Texaco  Inc. 

Texas  Eastern  Transmission  Corporation 
Tosco  Corporation 
Total  Petroleum  Inc. 
Union  Oil  Company  of  California 
USA  Petroleum  Corporation 
U.S.  Oil  and  Refining  Company 
Witco  Chemical  Corporation 

Chemical  Manufacturers  Association 

GAF  Corporation 

Great  Lakes  Carbon  Corporation 

Koppers  Company  Inc. 

Class — Pressed  and  Blown  (Battelle 
Institute) 

Owens-Coming  Fiberglas  Corporation 

SIC  30 — Rubber  and  Miscelianaous  Plastic 
Products 

Chemical  Manufacturers  Association 

American  Cyanamid  Company 
Dart  Industries  Ina 
Ethyl  Corporation 
Exxon  Corporation 

Minnesota  Mining  &  Manufacturing  Company 
•  Union  Carbide  Corporation 
W.R.  Grace  &  Company 

Pharmaceutical  Manufacturers  Association 
Baxter-Travenol  Laboratories 


Rubber  Manufacturers  Association 

Ames  Rubber  Corporation 

Armstrong  Rubber  Company 

B.F.  Goodrich  Company 

Carlisle  Corporation 

Cooper  Tire  &  Rubber  Company 

Day  CO  Corporation 

Dunlop  Tire  &  Rubber  Corporation 

Firestone  Tire  &  Rubber  Company 

Gates  Rubber  Company 

General  Tire  &  Rubber  Company 

Goodyear  Tire  &  Rubber  Company 

Owens-Illinois  Inc. 

Teledyne  Monarch  Rubber  Company 

Uniroyal  Inc. 

SIC  32 — Stone,  Clay  and  Class  Products 

Brick  Institute  of  America 

Belden  Brick  Company 

Bickerstaff  Clay  Products  Company  Inc 

Boren  Clay  Products  Company 

Delta  Brick  &  Tile  Company.  Inc. 

General  Dynamics  Corporation  (partial) 

General  Shale  Products  Corporation 

Clen-Cery  Corporation 

Justin  Industries  Inc. 

Maryland  Clay  Products,  Inc 

Merry  Companies,  Inc. 

Ochs  Brick  &  Tile  Company 

Pine  Hall  Brick  &  Pipe  Company 

Richards  Brick  Company 

Robinson  Brick  &  Tile  Company 

Victor  Cushwa  &  Sons.  Inc. 

Chemical  Manufacturers  Association 

GAF  Corporation 

Minnesota  Mining  &  Manufacturing  Company 

Vulcan  Materials  Company 

Class — Flat  (Eugene  L  Stewart) 

AFG  Industries  Inc. 
Ford  Motor  Company 
Guardian  Industries  Corporation 
Libbey-Owens-Ford  Company 
PPG  Industries  Inc. 

Glass — Pressed  and  Blown  (Battelle 
Institute) 

Anchor  Hocking  Corporation  (partial) 
CertainTeed  Corporation 
Coming  Glass  Works  (partial) 
Owens-Coming  Fiberglas  Corporation 
Owens-Illinois  Inc  (partial) 

Gypsum  Association 

Comtar  Industries,  Inc.  (partial)  f 
Genstar  Gypsum  Products  Company 
Georgia-Pacific  Corporation 
Jim  Walter  Corporation  (partial) 
National  Gypsum  Company  (partial) 
Pacific  Coast  Building  Products  Company 

(partial) 
United  States  Gypsum  Company  (partial) 

National  Lime  Association 

'  Ash  Grove  Cement  Company  (partial) 
Bethlehem  Steel  Corporation  (partial) 
Can-Am  Corporation 
Cutler-Magner  Company 
Detroit  Lime  Company 
Dravo  Lime  Company 
General  Dynamite  Corporation  (partial) 
National  Ume  &  Stone  Company 
Pete  Lien  &  Sons 
Rockwell  Lime  Company 
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St.  Clair  Lime  Company 
Steetley  Resources,  Inc. 
Tenn-Luttrell  Lime  Companies 
United  States  Gypsum  Company  (partial) 
Vulcan  Materials  Company  (partial) 
Warner  Company 

Portland  Cement  Association 

Aetna  Cement  Corporation 

Alamo  Cement  Company 

Arkansas  Cement  Corporation 

Ash  Grove  Cement  Company  (partial) 

Atlantic  Cement  Company  Inc. 

Blue  Circle  Industries 

California  Portland  Cement  Company 

Capitol  Aggregates  Inc. 

Centex  Corporation 

Cianbro  Corporation 

Columbia  Cement  Corporation 

Coplay  Cement  Manufacturing  Company 

Davenport  Cement  Company 

Dundee  Cement  Company 

General  Portland  Inc. 

Genstar  Cement  &  Lime  Company 

Gifford-Hill  Portland  Cement  Company 

Ideal  Basic  Industries 

Kaiser  Cement  Corporation 

Keystone  Portland  Cement  Company 

Lehigh  Portland  Cement  Company  (partial) 

Lone  Star  Industries  Inc. 

Louisville  Cement  Company 

Medusa  Corporation 

Missouri  Portland  Cement  Company 

Monarch  Cement  Company 

Monolith  Portland  Cement  Company 

Moore  McCormack  Cement,  Inc. 

National  Cement  Company 

Northwestern  State  Portland  Cement 

Company 
Rinker  Portland  Cement  Corporation 
River  Cement  Company 
South  Dakota  Cement  Company 
Southwestern  Portland  Cement  Company 
Texas  Industries  Inc.  (partial) 

Refractories  Institute 

Allied  Chemical  Corporation  (partial) 
Combustion  Engineering  Inc.  (partial) 
Coming  Glass  Works  (partial) 
Dresser  Industries  Inc.  (partial) 
Kaiser  Aluminum  &  Chemical  Corporation 

(partial) 
Martin  Marietta  Corporation  (partial) 
Norton  Company  (partial) 
United  States  Gypsum  Company  (partial) 

Tile  Council  of  America 
American  Olean  Tile  Company 

SIC  33 — Primary  Metal  Industries 

Aluminum  Association 

Alcan  Aluminum  Corporation 
Alumax 

Aluminum  Company  of  America 
American  Can  Company 
Atlantic  Richfield  Company  (partial) 
Cabot  Corporation 
Consolidated  Aluminum  Corporation 
Ethyl  Corporation 

Kaiser  Aluminum  &  Chemical  Corporation 
Martin  Marietta  Corporation 
National  Steel  Corporation  (partial) 
Noranda  Aluminum  Ina 
Ormet  Corporation 

Pechiney  Ugine  Kuhlmann  Corporation 
(partial] 


Revere  Copper  and  Brass  Inc.  (partial) 
Reynolds  Metals  Company 
Southwire  Company 

American  Die  Casting  Institute 

Hayes-Albion  Corporation  (partial) 

American  Foundrymen  's  Society 

American  Cast  Iron  Pipe  Company 
Amcast  Industrial  Corporation 
Grede  Foundries  Inc. 
Mead  Corporation 
Teledyne  Inc.  (partial) 
United  States  Pipe  Company 

American  Iron  &■  Steel  Institute 

A.  Finkl  &  Sons  Company 

Atlantic  Steel  Company 

Armco  Inc. 

Babcock  &  Wilcox 

Bethlehem  Steel  Corporation 

Cargill,  Inc. 

Carpenter  Technology  Corporation 

Colt  Industries  Inc. 

Cyclops  Corporation 

Eastmet  Corporation  — 

Florida  Steel  Corporation 

Inland  Steel  Company 

Jones  &  Laughlin  Steel  Corporation 

Keystone  Consolidated  Industries  Inc. 

LoanStar  Steel  Company 

Lukens  Steel  Corporation 

National  Steel  Corporation  (partial) 

Northwest  Steel  Rolling  Mills  In& 

Northwestern  Steel  &  Wire  Company 

Republic  Steel  Corporation 

Sharon  Steel  Corporation 

Teledyne  Inc.  (partial) 

Timken  Company 

United  States  Steel  Corporation 

Washington  Steel  Corporation 

Wheeling  Pittsburgh  Steel  Corporation 

American  Mining  Congress 

Amax  Inc. 

Asarco  Inc. 

Inspiration  Consolidated  Copper  Company 

Kennecott  Corporation  (partial) 

Louisiana  Land  &  Exploration  Company 

(partial) 
Marmon  Group  Inc. 
Newmont  Mining  Corporation  (partial] 
Phelps  Dodge  Corporation  (partial) 
St.  Joe  Minerals  Corporation 

Chemical  Manufacturers  Association 

Dow  Chemical  Company 

Construction  Industry  Manufacturers 
Association 

J.I.  Case — ^Tenneco  Inc. 

Copper  &  Brass  Fabricators  Council 

Atlantic  RichHeld  Company  (partial] 

Century  Brass  Products  Inc. 

Chicago  Extruded  Metals  Company 

Copper  Range  Company 

Extruded  Metals 

Kennecott  Corporation  (partial) 

Marmon  Group  Inc. 

National  Distillers  &  Chemical  Corporation 

Olin  Corporation 

Phelps  Dodge  Corporation  (partial) 

Revere  Copper  &  Brass  Inc.  (partial) 


SIC  34— Fabricated  Metal  Prodncto 

Aluminum  Association 

Aluminum  Company  of  Aaierica 
Kaiser  Aluminum  k  Chwical  Coqyoraliaa 
Martin  Marietta  Corporatioa 
Reynolds  Metals  Company 

American  Boiler  Manufacturers  Association 

Combustion  Engineering  Int 
McDermott  Inc. 

Can  Manufacturers  Institute 

American  Can  Company 
Campbell  Soup  Company 
Continental  Group  Inc. 
Crown  Cork  &  Seal  Company  Inc. 
Miller  Brewing  Company  v 

National  Can  Corporation 
Stroh  Brewery  Company 

Chemical  Manufacturers  Association 

E.I.  du  Pont  de  Nemours  &  Company 

SIC  35— Machinery.  Gcoepf  Oedrical 

Air  Conditioning  S-  Refrigeration  Instititte 

Emerson  Electric  Company 
Honeywell  Inc. 

Hussman  Refrigeration  Company 
Johnson  Controls  Inc. 
Sundstrand  Corporation 
Trane  Company 

Computer  &^  Business  Equipment 
Manufacturers  Association 

Control  Data  Corporation 

Digital  Equipment  Corporation 

International  Business  Machines  Corporation 

Sperry  UNIVAC  Corporation 

TRW  Ina 

Xerox  Corporation 

Construction  Industry  Manufacturers 
Association 

Buc>Tus-Erie  Company 
Clark  Equipment  Company 
Cummins  Engine  Company  Inc. 
FMC  Corporation 
Ford  Motor  Company 
Hamischfeger  Corporation 
Ingersoll-Rand  Company 
J.I.  Case — Tenneco  Inc. 

SIC  36— Electric  Electronic  Equipmeni 

Chemical  Manufacturers  Association 

Great  Lakes  Carbon  Corporation 

Minnesota  Mining  ft  Manufacturing  Company 

National  Electrical  Manufacturer* 
Association 

Airco  Inc. 
Allied  Corporation 
Emerson  Electric  Company 
Har\'ey  Hubbell  Inc. 
Johnson  Controls  Inc. 
Reliance  Electric  Company 
Square  D  Company 
Union  Carbide  Corporation 

SIC  37 — ^Transportation  Equipment 

Aerospace  Industries  Association  of  America 

Boeing  Company 

General  Dynamics  Corporation  (partial) 

Grumman  Corporation 

Hughes  Aircraft  Corporation 
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Lockheed  Corporation 
LTV  Aerospace  and  Defense  Company 
Martin  Marietta  Corporation 
McDonnell  Douglas  Corporation 
Morton  Thiokol  Corporation 
Northrop  Corporation 
Textron  Inc. 
TRW  Inc. 

Chemical  Manufacturers  Association 

Hercules  Incorporated 
Tenneco  Inc. 

Motor  Vehicle  Manufacturers  Association 

American  Motors  Corporation 

Chrysler  Corporation 

Ford  Motor  Company  (SIC  Code  33. 

Recovered  Materials) 
General  Motors  Corporation  (SIC  Code  30,  33, 

Recovered  Materials) 

SIC  38 — Instnunents  and  Related  Products 

Chemical  Manufacturers  Association 

Eastman  Kodak  Company 

Minnesota  Mining  &  Manufacturing  Company 

Pharmaceutical  Manufacturers  Association 

CD.  Searle  &  Company 
Johnson  &  Johnson 

[FR  Doc.  85-20557  Filed  8-27-85:  8:45  am) 
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Health  and  Human 
Services 

Social  Security  Administration 

20  CFR  Part  404 

Federal  Old-Age,  Survivors,  and  Disabffity 
Insurance;  Listing  of  Impairments— Mental 
Disorders;  Final  Rule 
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DEPARl  MENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

(Regulations  Na  4] 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Listing  of 
Impairments — Mental  Disorders 

agency:  Social  Security  Administration, 

HHS. 

action:  Final  rule. 

summary:  These  amendments  revise  the 
medical  evaluation  criteria  for  mental 
disorders  for  the  disability  programs  in 
title  II  and  title  XVI  of  the  Social 
Security  Act.  No  revisions  have  been 
made  to  these  criteria  since  1979.  The 
revisions  reflect  advances  in  medical 
treatment  and  in  methods  of  evaluating 
certain  mental  impairments,  and  will 
provide  up-to-date  medical  criteria  for 
use  in  the  evaluation  of  disability  claims 
based  on  mental  disorders.  The 
regulations  are  mandated  by  section  5  of 
Pub.  L  98^60. 

DATES:  These  regulations  are  effective 
August  28, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William ).  Ziegler,  Legal  Assistant, 
Office  of  Regulations.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
Telephone  301-594-7415. 

SUPPLEMENTARY  INFORMATION:  On  June 
7, 1983,  the  Secretary  announced  a  top- 
to-bottom  review  of  all  disability 
program  policies  and  procedures  in 
consultation  with  appropriate  subject- 
matter  experts  to  assure  that  disabihty 
rules  accurately  and  fairly  carry  out  the 
intent  of  the  Social  Security  Act  and 
also  reflect  the  latest  advances  in 
diagnosis,  evaluation  and  treatment  of 
disability  causing  impairments. 
Particular  attention  was  given  to 
updating  and  refining  the  disability 
eligibility  criteria  for  mental  disorders. 
Because  of  extensive  concern  about  the 
evaluation  of  claims  involving  mental 
impairments,  the  Secretary  announced 
the  temporary  exemption  of  about  two- 
thirds  or  about  135,000  of  these  cases 
from  continuing  disability  reviews  until 
current  rules  could  be  reviewed  and 
revised  as  needed. 

Pub.  L  98-460  (section  5)  requires  the 
Secretary  of  Health  and  Human  Services 
(HHS)  to  revise  the  rules  used  for  the 
evaluation  of  mental  impairments.  In 
compliance  with  this  law,  we  published 
a  Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (50  FR  4948]  on 
February  4, 1985.  Interested  persons. 


organizations,  and  groups  were  invited 
to  submit  data,  views  or  arguments 
pertaining  to  the  proposed  amendments 
within  a  period  of  45  days  from  the  date 
of  publication  of  the  notice.  The 
comment  period  ended  on  March  21, 
1985.  After  carefully  considering  all  the 
comments  submitted,  the  proposed 
amendments  are  being  adopted  with 
some  modifications,  which  will  be 
explained  later  in  this  preamble.  We 
will  also  reply  to  the  issues  raised  in  the 
comments  we  received. 

We  are  publishing  final  regulations  to 
be  effective  for  3  years.  The  dynamic  ' 
nature  of  the  diagnosis,  evaluation  and 
treatment  of  the  mental  disease  process 
requires  that  the  rules  in  this  area  be 
periodically  revised  and  updated.  We 
intend  to  carefully  monitor  these 
regulations  over  a  3-year  period  to 
ensure  that  they  fulfill  congressional 
intent  by  providing  for  ongoing 
evaluation  of  the  medical  evaluation 
criteria.  Therefore,  3  years  after 
publication  of  final  rules,  these 
regulations  will  cease  to  be  effective 
unless  extended  by  the  Secretary  or 
revised  and  promulgated  again  as  a 
result  of  the  flndings  from  the  evaluation 
period. 

The  revision  of  the  Listing  of 
Impairments  relating  to  mental  disorders 
is  but  one  element  in  an  extensive  plan 
for  assuring  fair  and  accurate  evaluation 
of  claims  for  disability  benefits  by  those 
with  mental  impairments.  Work  is  also 
being  done  to  assure  that  severe 
impairments,  but  ones  of  less  than 
listing-level  severity,  will  be  realistically 
reviewed  in  relationship  to  a  person's 
ability  to  work.  This  step  of  the 
evaluation  process  requires  a  residual 
functional  capacity  (RFC)  determination, 
and  numerous  activities  are  underway 
to  assure  that  this  part  of  the  process  is 
effective. 

It  is  important  to  emphasize  that  not 
only  in  preparing  these  revisions  but 
also  in  drawing  up  an  overall  mental 
impairment  evaluation  improvement 
plan,  SSA  has  consulted  with  leading 
experts  in  the  field  of  mental 
impairments  from  the  American 
Psychiatric  Association,  the  American 
Psychological  Association  and  other 
professionals. 

To  provide  an  ongoing  review  and 
evaluation  of  mental  impairment 
adjudication,  SSA  has  entered  into  a 
contract  with  the  American  Psychiatric 
Association  to  provide  for  such  an 
ongoing  review  of  both  the  validity  and 
reliability  of  disability  evaluation 
criteria. 

Explanation  of  Revisions 

The  revisions  serve  several  purposes. 
The  medical  terms  used  to  describe  the 


major  mental  disorders  and  their 
characteristics  and  symptoms  have  been 
updated  to  conform  to  the  nomenclature 
currently  used  by  psychiatrists  and 
other  mental  health  professionals. 
Terminology  of  this  type  in  the  listings  is 
based  on  that  used  in  the  third  revision 
of  the  Diagnostic  and  Statistical  Manual 
of  Mental  Disorders  (DSM  III)  published 
by  the  American  Psychiatric 
Association.  This  edition,  published  in 
1980  and  now  widely  used  by 
psychiatrists,  psychologists  and  other 
mental  health  professionals,  gives  a 
common  basis  for  communication, 
which  is  particularly  important  in 
evaluating  medical  reports  used  in 
determining  disability. 

The  hstings  are  also  more  specifically 
related  to  different  types  of  mental 
disorders.  Thus,  fewer  conditions  are 
included  under  the  same  listing, 
resulting  in  an  increase  in  the  number  of 
listings  from  four  to  eight.  Because  of  the 
diversity  of  mental  disorders,  it  was  still 
necessary  to  group  some  disorders 
under  a  single  listing.  However,  in  the 
listings  the  organization  of  mental 
disorders  is  based  on  the  third  revision 
of  the  DSM  III  which  provides  a  more 
realistic  organization  in  terms  of  the 
common  characteristics  of  the  mental 
disorders  that  are  evaluated  under  a 
particular  listing. 

The  revisions  also  reflect  evolving 
medical  knowledge  of  the 
characteristics  of  mental  disorders  and 
their  treatment  and  management.  (Since 
the  body  of  knowledge  on  mental 
disorders  is  constantly  evolving,  SSA 
will  provide  for  the  ongoing  evaluation 
of  the  medical  evaluation  criteria  for 
mental  disorders  to  ensure  that  the 
criteria  reflect  the  most  up-to-date 
knowledge  on  those  disorders.) 

One  of  the  major  changes  is  in  Listing 
12.03  where  language  has  been  added  to 
ensure  that  the  chronic  schizophrenic 
individual  who  may  have  his  or  her 
symptoms  attenuated  by  treatment  but 
who  still  cannot  work  because  of  more 
subtle  manifestations  of  his  or  her 
disorder  will  now  meet  the  severity  of 
the  revised  listing.  This  had  been  the 
major  area  of  criticism  and  a  principal 
area  of  deficiency  in  the  former 
regulations.  Other  minor  changes  occur 
in  the  Organic  Mental  Disorders  Usting, 
where  language  has  been  added  to 
better  measure  intellectual  loss;  the 
Anxiety-Related  Disorders  listing,  where 
specific  language  has  been  added  to 
cover  agoraphobia  (12.06C);  the 
Somatoform  Disorders  (12.07)  and 
Personality  Disorders  (12.08)  listings, 
where  language  has  been  added  to  give 
a  more  accurate  description  of  these 
conditions  based  on  the  DSM  IIL 
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The  following  is  a  summary  of  the 
listings  we  are  adopting  in  these  final 
rules. 

12.00    Preface 

We  are  making  several  significant 
additions  to  the  preface  to  the  mental 
disorders  listings.  In  12.00A 
[Introduction]  of  the  preface,  we  explain 
the  basic  approach  used  in  the  listings 
that  follow.  In  this  introduction,  we 
explain  that  in  most  of  the  listings  we 
use  a  dual  approach,  by  dividing  listings 
into  two  paragraphs,  with  the  A 
paragraph  describing  the  characteristics 
necessary  to  establish  the  presence  of 
the  mental  disorder  and  the  B  paragraph 
describing  the  restrictions  and 
limitations  of  function  resulting  from  the 
disorder.  In  12.00A.  we  also  are 
providing  a  definition  of  "residual 
functional  capacity"  and  are  explaining 
how  the  concept  applies  in  evaluating 
mental  impairments. 

In  12.00B  [Need  for  Medical  Evidence) 
of  the  preface,  we  describe  the  need  for 
objective  evidence  for  the  evaluation  of 
mental  disorders.  Although  we  are  not 
making  any  substantial  change  in  this 
area,  we  explain  how  clinical  signs, 
symptoms  and  laboratory  findings  are 
used  together  in  the  evaluation  of 
mental  impairments.  (Also,  see  20  CFR 
sections  404.1528,  404.1529,  416.928,  and 
416.929.) 

In  12.00C  [Assessment  of  Severity)  of 
the  preface,  we  describe  in  detail  the 
multiple  factors  in  the  paragraph  B 
criteria  of  most  of  the  mental  disorders 
listings.  (Similar  factors  are  in 
paragraph  C  as  well  as  paragraph  B  in 
two  of  the  mental  disorders  listings, 
12.03  Schizophrenic,  Paranoid  and 
Other  Psychotic  Disorders  and  12.06 
Anxiety  Related  Disorders.)  Two  of 
these  descriptions — involving  activities 
of  daily  living  and  social  functioning — 
are  similar  to  descriptions  in  the 
previous  listings  for  mental  disorders. 
The  others — involving  concentration 
and  task  performance,  and  deterioration 
under  work-like  conditions — are  not 
directly  related  to  criteria  contained  in 
the  prior  listings  for  mental  disorders. 
However,  they  are  being  included  on  the 
basis  of  the  recommendations  of  mental 
health  professionals,  who  consider  them 
particularly  important  as  work  related 
characteristics  affected  by  mental 
disorders.  It  should  also  be  noted  that, 
although  the  criteria  in  paragraph  B  are 
identical  for  several  mental  disorders 
listings,  the  number  of  items  required 
under  paragraph  B  in  order  to  meet 
particular  listings  varies.  (The  selection 
of  the  number  which  must  be  met  is 
based  on  the  current  evaluation  of  their 
effect  on  the  functional  ability  to  work. 
As  additional  experience  is  gained,  the 


number  of  items  required  under 
paragraph  B  could  change.) 

In  12.0QD  [Documentation)  of  the 
preface,  we  discuss  the  evidence  needed 
to  document  mental  impairments.  The 
new  material  stresses  that  at  any  one 
time  during  the  course  of  a  mental 
disorder  an  individual  may  appear  to  be 
relatively  free  of  the  characteristics  of 
the  disorder.  Therefore,  it  is  important  to 
obtain  evidence  of  the  person's 
condition  over  the  course  of  the  mental 
illness.  In  12.00D  we  discuss  the 
importance  of  work  attempts  and 
circumstances  surrounding  termination 
of  the  work  effort.  We  also  discuss  the 
use  of  psychological  testing. 

(Also,  see  20  CFR  404.1512  through  404.1518 
and  416.912  through  416.918.) 

For  inclusion  in  12.00E,  [Chronic 
Mental  Impairments)  we  are  adding 
new  material  explaining  that,  rather 
than  placing  undue  reliance  on  the 
findings  obtained  on  any  single 
examination,  it  is  important  to  evaluate 
the  total  treatment  history  of  persons 
with  chronic  mental  impairments. 

In  12.00F  [Effects  of  Structured 
Settings)  and  12.00G  [Effects  of 
Medication)  of  the  preface,  we  are 
adding  new  material  relating  to  chronic 
mental  disorders.  We  explain  that 
evaluation  of  mental  disorders  must 
include  consideration  of  the  fact  that 
medication,  hositalization,  or  other 
highly  structured  living  arrangements 
may  minimize  the  overt  indications  of 
severe  chronic  mental  disorders.  In 
12.00G  we  also  acknowledge  that 
medications  may  sometimes  produce 
side-effects  that  add  to  the  work-related 
limitations  resulting  from  a  mental 
disorder. 

We  are  providing  a  brief  discussion  of 
the  effects  of  current  medical  treatment 
for  inclusion  in  12.00H  [Effect  of 
Treatment). 

The  explanation  of  the  special 
technique  contained  in  12.001 
( Technique  for  Application  of  the 
Mental  Disorders  Listing)  of  the  Notice 
of  Proposed  Rulemaking  is  now 
contained  in  the  new  §§  404.1520a  and 
416.920a.  As  indicated  in  the  title  of  the 
proposed  12.001,  the  technique  was 
designed  to  assist  in  application  of  the 
mental  disorders  listings.  However,  the 
scope  of  the  technique  is  not  limited  to 
applying  these  listings.  It  is  also  for  the 
purpose  of  assisting  in  the  overall 
evaluation  of  disability  due  to  mental 
impairments,  as  discussed  in  §§  404.1520 
and  416.920.  For  that  reason,  the 
discussion  of  the  technique  is  now 
contained  in  the  new  §S  404.1520a  and 
416.920a. 


Explanation  of  Change  for  New 
Regulations  §  I  404.1520a  and  41&920a 

We  are  introducing  a  procedure  to 
assist  in  the  evaluation  of  mental 
impairments.  This  procedure  is  to  be 
followed  by  us  at  each  administrative 
level  of  review.  The  procedure  will 
assist  us  in  (1)  identifying  additional 
evidence  necessary  for  the 
determination  of  impairment  severity. 
(2)  considering  and  evaluating  aspects 
of  the  mental  disorder(s)  relevant  to 
your  ability  to  work,  and  (3)  organizing 
and  presenting  the  findings  in  a  clear, 
concise,  and  consistent  manner. 

A  copy  of  the  document  which  we  are 
using  to  apply  this  technique  is  attached 
to  this  preamble. 

12.01  Category  of  Impairments-Mental 

12.02  Organic  Mental  Disorders 

We  are  expanding  paragraph  A  of  the 
previous  listing  12.02  to  include  four 
additional  factors  that  are  characteristic 
of  organic  mental  disorders.  In  ' 

paragraph  B,  we  are  retaining  from  the 
prior  listing  the  restrictions  related  to 
daily  activities  and  an  impaired  ability 
to  relate  to  other  people.  However,  we 
have  reworded  the  statement  on  an 
impaired  ability  to  relate  to  other  people 
to  reflect  difficulties  \p  the  total  area  of 
social  functioning.  We  are  adding  two 
new  items,  12.0283  and  4.  because 
severe  organic  mental  disorders  often 
result  in  deficiencies  of  concentration 
and  many  persons  with  these  conditions 
experience  a  marked  worsening  of 
symptons  when  faced  with  stress.  We 
are  eliminating  one  requirement  in  the 
current  listing— deterioration  of 
personal  habits.  This  characteristic  is 
not  always  apparent  in  persons  with 
severe  organic  mental  disorders. 

12.03  Schizophrenic.  Paranoid  and 
Other  Psychotic  Disorders 

In  this  listing  we  are  grouping 
psychotic  conditions  that  are  more 
closely  related  than  in  the  current 
listing.  We  are  moving  afi'ective 
disorders  to  a  new  separate  listing, 
which  follows  this  one.  In  paragraph  A. 
we  are  retaining  the  three 
characteristics  of  these  disorders 
contained  in  the  prior  listing — 
hallucinations,  delusions,  and  illogical 
association  of  ideas.  However,  the 
concept  of  illogical  association  of  ideas 
is  being  incorporated  in  12.03A3  in 
association  with  other  signs  of  disrupted 
thought.  We  are  listing  other 
characteristics  of  disorganized  thought 
and  behavior  in  12.03A2  and  3.  We  are 
also  including  consideration  of  observed 
emotional  changes  that  are  often  present 
in  these  disorders.  We  are  revising 
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paragraph  B  in  the  manner  previously 
described  for  listing  12J02..  in  paragraph 
C,  we  are  adding  new  evaluation 
considerations  that  recognize  that  the 
more  obvious  symptoms  of  these 
disorders  are  often  lessened  by 
medication  or  support  from  mental 
health  fecilities  or  other  sources. 
Individuals  who  have  a  medically 
documented  history  of  one  or  more 
episodes  of  acute  symptoms,  signs  and 
functional  limitations  described  in 
paragraphs  A  and  B.  may  have  a 
remission  either  induced  by  treatment  or 
by  living  in  a  supportive  environment 
(such  as  a  supervised  group  home). 
Many  such  individuals  remain  disabled 
because  they  experience  a  return  of 
symptoms  and  signs  when  they 
encounter  stressful  circumstances  or 
when  they  leave  the  supportive 
environment  of  the  supervised  living 
situation  or  sheltered  work. 

12.04  Affective  Disorders 

In  the  previous  organization  of  the 
mental  disorders  listings,  affective 
disorders  were  included  as  mood 
disorders  with  other  functional 
psychotic  disorders  such  as 
schizophrenias  and  paranoid  states 
under  the  same  listing.  The  new  listing 
relates  exclusively  to  affective 
disorders.  In  paragraph  A  of  the  listing, 
we  describe  the  characteristics  of 
affective  disorders  in  much  greater 
detail  than  they  were  described  in  the 
prior  listing  for  functional  psychotic 
disorders  in  12.03.  We  are  revising 
paragraph  B  in  the  manner  previously 
described  for  listing  12.02. 

12.05  Mental  Retardation  and  Autism 
In  the  previous  organization  of  the 

mental  disorders  listings,  listing  12.05 
dealt  solely  with  mental  retardation. 
The  new  listing  now  relates  also  to 
autism.  It  was  recognized  that  since 
autism  was  not  covered  by  any  of  the 
mental  disorders  listings,  confusion  may 
result  in  application  of  the  listings  to 
autistic  individuals.  Therefore,  autism  is 
now  specifically  addressed  in  listing 
12.05. 

Paragraph  A  of  both  the  prior  and  the 
new  listing  provides  for  the  evaluation 
of  persons  who  are  so  profoundly 
retarded  that  they  cannot  undergo 
psychological  testing.  The  paragraph  has 
been  condensed  to  focus  more  directly 
on  the  absence  of  basic  self-help  skills 
that  are  most  indicative  of  profound 
retardation  that  precludes  psychological 
testing.  Paragraph  B.  C  and  D  pertain  to 
evaluation  using  psychological  testing. 
These  paragraphs  specify  that  the 
lowest  of  the  three  scores  derived  from 
tests  is  to  be  used.  However,  this  is  not 
a  new  principle  because  it  was  found  in 


the  preface  (paragraph  12.00B4)  to  the 
previous  listing.  Paragraph  D  also 
contains  criteria  to  address  autistic 
individuals  whose  general  intellectual 
functioning  is  less  diminished. 

12.06    Anxiety  Related  Disorders 

In  the  previous  organization  of  the 
menial  disorders  listings,  anxiety 
disorders  were  grouped  in  listing  12.04 
with  other  similar  functional 
nonpsychotic  disorders.  Now  listing 

12.06  exclusively  covers  disorders 
related  to  anxiety.  Paragraphs  1,  2  and  4 
of  12.06A  of  this  listing  are  similar  to  the 
criteria  in  the  prior  12.04  listing.  A  new 
paragraph  3  of  12.06A  gives  significance 
to  frequent  panic  attacks.  A  new 
paragraph  5  of  12.06A  provides  for  the 
inclusion  of  anxiety  disorders  resulting 
from  traumatic  experiences.  The  criteria 
we  are  including  in  paragraph  B  are  the 
same  as  the  paragraph  B  criteria  in 
listing  12.02.  In  the  new  12U)6C  we 
recognize  that  confinement  to  the  home 
characterizes  a  severe  anxiety  disorder. 
In  listing  12.06.  paragraph  C  serves  as  an 
option  that  can  be  used  in  lieu  of 
paragraph  B. 

12.07  Somatoform  Disorders 

Somatoform  disorders  were 
previously  evaluated  along  with  other 
functional  nonpsychotic  disorders  such 
as  neurotic  disorders,  personality 
disorders,  and  alcohol  addiction  and 
drug  addiction  disorders  under  the 
former  listing  12.04.  The  new  12.07 
listing  relates  specifically  to  somatoform 
disorders.  In  12J)7A  we  are  adding  two 
characteristic  patterns  of  these 
disorders  to  the  one  now  in  12.04A6  of 
the  former  mental  disorders  listings. 
Paragraph  B  includes  the  same 
evaluation  criteria  found  in  paragraph  B 
of  listing  12.02  but  three  of  the  four 
criteria  requirements  must  be  met. 

12.08  Personality  Disorders 

Personality  disorders  were  previously 
evaluated  along  with  other  functional 
nonpsychotic  disorders  such  as 
psychophysiologic  disorders,  neurotic 
disorders,  and  alcohol  addiction  and 
drug  addiction  disorders  under  Hsting 
12.04.  The  new  Hsting  12.08  exclusively 
covers  personality  disorders.  In 
paragraph  A  of  the  listing  we  are 
retaining  the  two  characteristics  of 
personality  disorders  that  were  found  in 
12.04A7  of  the  prior  listing.  In  12.08A3 
through  6  of  the  listing  we  are  adding 
other  descriptions  that  are  characteristic 
of  personality  disorders.  Paragraph  B 
contains  the  same  criteria  included 
under  paragraph  B  in  listing  12.02;  but  in 
evaluating  personality  disorders  under 
listing  12.08,  at  least  three  of  the  criteria 


requirements  under  paragraph  B  must  be 
met. 

12.09    Substance  Addiction  Disorders 

We  are  adding  a  new  listing  that 
relates  to  addiction  to  alcohol  or  other 
drugs  and  to  other  substances  that  affect 
the  central  nervous  system.  However, 
the  listing  itself  only  serves  as  a 
reference  hsting  by  indicating  which  of 
the  other  listed  impairments  must  be 
used  to  evaluate  the  behavior  or 
physical  changes  resulting  from  the 
regular  use  of  substances.  (For  example, 
should  an  individual  with  a  substance 
addiction  disorder  experience  seizures 
as  a  result  of  that  disorder,  either  listing 
11.02  (Epilepsy — major  motor  seizures) 
or  listing  11.03  (Epilepsy— minor  motor 
seizures)  should  be  used  for  the 
evaluation  of  the  substance  addiction 
disorder.) 

Substance  addiction  disorders 
continue  to  be  regarded  as  medically 
determinable  impairments,  if 
substantiated  on  the  basis  of  medically 
acceptable  signs,  symptoms,  and 
laboratory  findings. 

Severe  substance  addiction  disorders 
alone  can  be  disabling  and  do  not 
require  other  impairment  involvement 
Such  was  the  case  under  the  former 
listings  where  substance  addiction 
disorders  were  evaluated  under  the 
criteria  for  functional  nonpsychotic 
disorders  (former  listing  12.04).  Under 
the  revised  listings,  this  continues  to  be 
the  case.  Revised  listings  12.06  and  12i)8 
are  two  of  the  new  listings  which  were 
created  to  address  impairments  formerly 
evaluated  under  listing  12.04.  These 
listings  are  shown  as  reference  listings 
under  listing  12i)9.  Thus,  if  reference 
listing  12.06  or  12.08  are  met  or  equaled 
on  the  basis  of  a  substance  addiction 
disorder,  disability  would  be  found 
without  the  consideration  of  other 
impairment  involvement. 

Frequently,  however,  there  are  many 
medical  signs,  symptoms,  and  findings 
of  other  impairments  present  which  are 
aspects  of,  or  which  coexist  with, 
substance  addiction  disorders.  For 
example,  findings  associated  with 
organic  mental  disorders  (listing  12J0Z), 
depressive  syndrome  (listing  12.04), 
peripheral  neuropathies  (listing  11.14). 
liver  damage  (listing  5M),  gastritis 
(listing  5.04),  pancreatitis  (listing  5.08), 
and  seizures  (listings  11.02  or  11.03) 
sometimes  are  present  of  coexist  with 
substance  addiction  disorders. 
Therefore,  these  listings  are  included  as 
reference  listings  under  listing  12.09 
since  the  appearance  of  signs  or 
symptoms  contained  in  those  listings 
suggest  a  number  of  possible  directions 
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or  considerations  for  further 
development  and  evaluation. 

Public  Comments 

Subsequent  to  the  publication  of  the 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (50  FR  4948)  on 
February  4, 1985,  we  mailed  copies  to 
organizations,  associations,  and  other 
professionals  whose  responsibilities  and 
interests  require  them  to  have  some 
expertise  in  the  evaluation  of  mental 
impairments.  We  also  sent  copies  to 
State  agencies,  national  organizations 
and  other  parties  interested  in  the 
administration  of  the  title  II  and  title 
XVI  disability  programs.  As  part  of  our 
outreach  efforts,  we  invited  comments 
from  State  disability  determination 
services,  national  organizations 
representing  the  mentally  ill,  advocates 
of  the  mentally  ill,  and  service 
providers.  We  also  invited  comments 
from  various  health  and  medical 
associations  as  well  as  from  law  and 
legal  service  organizations.  We  received 
close  to  1,000  letters  containing 
comments  pertaining  to  changes  which 
we  had  proposed.  Some  commenters 
addressed  a  large  number  of  issues 
pertaining  to  changes  involving  many 
different  mental  disorders  listings.  The 
majority  of  comments  were  from 
organizations  and  groups  which 
represented  people  interested  in  specific 
mental  impairments.  Many  were  from 
sources  with  specialized  backgrounds  in 
psychiatry,  psychology,  and  other 
specialties  involving  mental  health. 
Many  of  the  comments  we  received 
concerned  the  specific  evaluation 
criteria  for  particular  mental  disorders 
such  as  autism,  mental  retardation, 
substance  addiction  disorders,  and  that 
due  to  traumatic  brain  injuries.  Other 
comments  questioned  the  reasons  for 
not  including  other  mental  disorders  in 
the  Listing  of  Impairments. 

We  have  carefully  considered  all  the 
comments  and  have  adopted  some  of 
the  recommendations. 

The  comments  concerning  traumatic 
brain  injuries  and  autism  indicated  that 
the  proposed  rules  failed  to  specifically 
address  these  conditions  and  requested 
that  specific  criteria  for  these 
impairments  be  added  to  the  proposed 
rules.  For  the  reasons  stated  in  our 
responses  to  these  comments  in  the 
preamble,  specific  criteria  have  been 
added  to  listing  12.05  for  autism,  but 
specific  criteria  were  not  added  for 
traumatic  brain  injuries.  We  believe  that 
listing  12.02  (Organic  Mental  Disorders) 
provides  adequate  criteria  for  the 
evaluation  of  traumatic  brain  injuries 
when  the  effects  of  such  injuries  are 
mental.  We  do  recognize,  however,  that 
those  injuries  sometimes  present  unique 


problems  in  evaluating  them.  Therefore, 
we  have  added  a  statement  to  12.00D  to 
caution  that  special  care  should  be 
exercised  in  evaluating  traumatic  brain 
injuries  in  view  of  certain  subtle 
Hndings  associated  with  such  injuries. 

The  comments  on  mental  retardation 
objected  to  the  proposed  criteria  on  two 
basic  points:  (1)  The  use  of  outdated 
terminology,  and  (2)  the  manner  in 
which  disability  is  determined  for 
individuals  with  an  IQ  of  60  to  69 
inclusive.  We  are  making  modifications 
in  this  fmal  regulation  which  address 
both  of  these  points. 

The  comments  on  substance  addition 
disorders  objected  to  the  proposed 
listing  (12.09)  and  basically  endorsed  the 
recommendations  of  the  special  work 
group,  which  were  not  adopted  by  us.  In 
response  to  these  comments,  we  are 
restating  the  position  we  took  in  the 
preamble  to  the  proposed  rules — i.e.,  we 
are  not  adopting  the  work  group's 
recommendation  pending  further  study 
to  measure  its  reliability  in  determining 
disability  due  to  substance  addiction.  A 
special  panel  of  experts  has  already 
been  convened  for  that  purpose. 

Other  signiHcant  changes  include 
modifications  to  both  the  prefatory 
material  to  the  listings  and  the  listings 
themselves.  The  modifications  to  the 
prefatory  material  serve  to  clarify  the 
following:  the  purpose  of  the  paragraph 
"A"  criteria  found  in  most  of  the  listings, 
the  meaning  of  the  word  "marked,"  the 
use  of  neuropsychological  testing,  and 
the  technique  for  application  of  the 
mental  disorders  listings.  The 
modifications  to  the  listings  both  clarify 
and  expand  the  signs,  symptoms,  or 
laboratory  findings  used  to  medically 
substantiate  a  disorder  for  purposes  of 
the  listings  (the  "A"  criteria)  and  clarify 
the  criteria  used  to  determine  listings- 
level  impairment  severity  (the  "B"  and 
"C"  criteria). 

In  reviewing  and  analyzing  the  public 
comments  to  determine  changes  that 
were  warranted  on  the  basis  of  these 
comments,  HHS  was  again  assisted  by 
the  work  group  of  experts  who  helped  in 
the  development  of  the  proposed  . 
regulations. 

The  major  objections  to  the 
regulations  are  discussed  in  this 
preamble.  Some  of  these  objections 
were  repeatedly  made:  others  were  only 
made  by  one  or  two  members  of  the 
public. 

The  changes  we  have  made  on  the 
basis  of  public  comments  are  identified 
in  the  following  discussion  of  issues 
which  were  raised  in  the  comments. 
Except  for  those  comments  pertaining  to 
the  mental  disorder  listings  in  general, 
we  discuss  these  comments  under  the 


appropriate  mental  disorder  listing  or 
the  introductory  material  pertaining  to 
the  comment. 

A  number  of  the  comments  that  were 
received  pertain  to  Social  Security 
matters  which  are  not  within  the 
purview  of  the  proposed  regulations. 
These  comments  have  been  referred  to 
the  appropriate  components  of  the 
Social  Security  administration  for 
consideration  and  reply  and  are  not 
therefore,  addressed  in  this  preamble. 

Many  of  the  written  comments  we 
received  necessarily  had  to  be 
condensed,  summarized,  or 
paraphrased.  However,  we  attempted  to 
express  everyone's  views  adequately 
and  to  respond  to  the  issues  raised. 

12.00A    Introduction 

Comment:  One  commenter  suggested 
specifying  whether  residual  functional 
capacity  (RFC)  is  a  negative  or  positive 
determination,  that  is,  whether  RFC  is 
what  the  individual  can  do  in  spite  of 
his  or  her  impairment  or  what  the 
individual  cannot  do  in  spite  of  his  or 
her  impairment. 

Response:  The  definition  of  RFC  in  the 
listings  is  quite  specific  and  stated  in 
positive  terms,  that  is,  RFC  is  the  work- 
related  abilities  an  individual  retains  in 
spite  of  his  or  her  medical  impairments. 

Comment-  One  commenter  indicated 
that  the  introduction  of  functional 
criteria  into  the  listings  creates 
problems.  The  commenter  felt  that  the 
addition  of  work  related  functions  to  the 
listings  shifted  the  responsibility  for 
determining  the  capacity  to  worii  from 
the  examiner  to  the  physician.  The 
commenter  also  believes  this  will 
require  work  evaluations  in  all  cases. 

Response:  We  do  not  perceive  the 
introduction  of  functional  criteria  into 
the  listings  as  a  cause  for  restricting  the 
role  of  the  disability  examiner.  The  issue 
of  disability  is  decided  jointly  by  the 
physician  and  the  disability  examiner. 
and,  therefore,  the  disability  examiner 
participates  in  all  decisions.  In  reference 
to  the  second  point,  we  believe  that 
work  evaluations  should  not  be 
requested  except  in  those  cases  where 
evidence  available  for  multiple  sources 
other  than  work  evaluations  is  not 
adequately  determinative  of  the  degree 
of  limitation  imposed  by  the  impairment 
on  the  individual's  ability  to  function. 

Comment:  One  commenter  suggested 
that  in  view  of  the  decisions  in  Mental 
Health  Association  of  Minnesota  v. 
Schweiker  and  City  of  New  York  v. 
Heckler,  which  prohibit  disability 
determinations  based  on  the  Listings 
alone,  the  additional  factors  concerning 
work  functioning  required  in  the  RFC 
stage  be  spelled  out.  The  commenter 
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believes  that  the  mdusion  of  work- 
related  functional  restrictions  in  the 
listings  may  cause  the  adjudicator  to 
overlook  RFC  evaluation  and  medical/ 
vocational  allowances. 

Response:  We  fully  ugree  that  the 
determination  of  RFC  is  an  independent 
step  in  the  sequential  evaluation  of 
disability.  These  rules,  however,  are 
primarily  concerned  with  the  Listings 
and,  thus,  need  only  state,  as  they  do, 
that  the  determination  of  RFC  is  crucial 
if  the  person  does  not  meet  or  equal  the 
Listings.  There  is  no  intent  to  circumvent 
either  the  court  orders  or  the  remainder 
of  the  sequential  evaluation  process. 

CommenL  Orte  commenter  suggested 
that  RFC  evaluations  should  not  be  done 
for  individuals  who  have  severe  mental 
impairments  unless  they  use  work 
evidence  or  work  evaluations  based 
upon  at  least  8  boors  of  obscrvatioa 

Response:  There  are  other  sources  of 
information  which  can  be  relevant  in 
RFC  determinations.  It  would  be 
inappropriate  to  limit  the  evidence 
necessary  for  the  determination  of  RFC 
to  work  evaluations,  since  in  many 
instances,  other  sources  of  evidence 
permit  such  determinations  to  be  made. 

Comment-  One  commenter  felt  the 
requirement  in  the  first  paragraph  in 
12.00A  which  says  that  an  individual's 
limitation  resulting  from  his  or  her 
impairment  must  have  lasted  or  is 
expected  to  last  for  a  continuous  period 
of  at  least  12  months  was  too  harsh.  The 
commenter  felt  that  there  are  some 
severe  impairments  that  only  last  6  to  9 
months  in  duration. 

Response:  We  agree  that  there  are 
some  severe  impairments  of  duration 
less  than  12  months.  However,  the 
Social  Security  Act  in  sections  216(i)(l), 
223(d)(1)(A).  and  1814(a)(3)(A)  specifies 
that  to  meet  the  definition  of  disability, 
an  individual's  impairment  must  have 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months.  The  requirement  in  12.00A  cited 
by  this  commenter  is  consistent  with  the 
law. 

Comment:  One  commenter  objected  to 
the  second  sentence  of  the  fourth 
paragraph  in  12.00A  of  the  proposed 
rules  which  related  to  the  inability  to 
work  on  the  basis  of  the  need  for 
excessive  supervision  to  perform  routine 
repetitive  tasks  and  the  inability  for 
acceptable  social  interaction  in  a  normal 
work  setting.  The  commenter  indicated 
that  the  sentence  was  not  an  accurate 
depiction  of  the  severity  level  expressed 
in  the  hsted  impairments.  The 
commenter  also  pointed  out  that  the 
word  "equaling"  was  omitted  from  the 
first  sentence  in  that  paragraph. 

Response:  The  intent  of  that  sentence 
was  only  to  serve  as  a  general  statement 


of  the  severity  level  already  depicted  by 
the  Listings.  To  prevent  any 
misapplication  of  the  Listings,  that 
sentence  has  been  deleted.  We  have 
also  added  the  word  "equalkig"  to  the 
first  sentence  of  that  paragraph  to  make 
the  thought  complete. 

CommenL  One  conmienter  objected  to 
the  statement  in  the  second  paragraph  A 
(third  septence)  that  "(TJhe  restriction 
listed  in  paragraph  B  and  C  must  be  the 
direct  result  of  the  mental  disorder 
which  is  manifested  by  the  clinical 
findings  outlined  in  paragraph  A."  The 
commenter  suggests  that  demonstrating 
this  causal  relationship  is  difficult  and, 
in  any  event,  is  unnecessary  according 
to  the  Listings  themselves. 

Response:  We  agree,  and  therefore^ 
have  deleted  the  word  "direct"  from  the 
sentence.  The  revised  sentence  still 
requires  that  the  mental  impairment  be 
the  cause  the  work-related  functional 
restrictions  but  does  not  require  direct 
evidence  of  such  causality.  We  believe 
that  a  reasonable  assumption  of 
causality  could  be  made  where  a  serious 
medically  determinable  mental 
impairment  is  present  and  the  severe 
functional  restrictions  required  in  the  B 
and  C  criteria  are  met. 

Comment-  Several  commenters 
questioned  the  accuracy  of  the 
parenthetical  statement  contained  in  the 
last  paragraph  of  12.00A  which 
discusses  the  non  applicability  of 
residual  functional  capacity  (RFC)  to 
certain  claims  categories  (i.e.,  disabled 
title  XVI  children  below  age  18.  widows, 
widowers,  and  surviving  divorced 
wives).  Some  commenters  felt  that 
statement  was  inaccurate  since  they  felt 
RFC  was  used  in  determining  medical 
equivalence  for  those  claims  categories 
in  certain  circumstances.  One 
commenter  questioned  what  is  meant  by 
the  statement  that  "RFC  is  used  in  most 
claims." 

Response:  The  statement  in  question 
is  correct.  RFC  does  not  apply  to  the 
claims  categories  cited.  We  agree  that 
the  statement  that  "RFC  is  used  in  most 
claims"  is  somewhat  ambiguous. 
Therefore,  to  clarify  its  intended 
meaning,  we  have  revised  that 
statement  to  "RFC  may  be  applicable  in 
most  claims."  Concerning  the  use  of  RFC 
in  determining  medical  equivalence,  an 
individual's  RFC  is  not  a  basis  for 
making  that  determination.  The  manner 
in  which  medical  equivalence  is 
determined  is  discussed  in  S  404.1526 
and  416.926. 

12.  OOB    Need  for  Medical  Evidence 

Comment  Several  commenters 
indicated  that  in  12.00B.  a  statement  is 
made  that  certain  signs  are  typically 
assessed  by  a  psychiatrist  or 


psychologist.  These  commenters 
questioned  whether  psychiatrists  and 
clinical  psychologists  are  capable  of 
assessing  organic  mental  disorders,  and 
if  so,  then  behavioral  neurologists 
should  be  permitted  to  make  those 
assessments. 

Response:  Certainly  psychiatrists  and 
psychologists  frequently  evaluate 
patients  suffering  organic  mental 
disorders  including  trauma  victims,  but 
they  are  not  the  only  medical 
professionals  that  do  so.  It  is  recognized 
that  behavioral  neurologists  have 
expertise  in  these  areas  and.  where  they 
are  treating  sources,  certainly  their 
records  and  evaluation  should  be 
sought.  The  listings  cannot  be  a 
compendium  of  all  medical 
professionals  who  see.  treat,  or  help  the 
mentally  ill,  but  there  is  no  intent  to 
exclude  any  of  the  mental  health  care 
professionals  as  sources  of  evidence. 
.  Comment  One  commenter  questioned 
whether  other  mental  health 
professionals  have  specific  roles 
defined,  and  suggested  that 
psycholc^cal  testing  be  the  preferred 
method  of  examination  for  a 
consultative  examination. 

Response:  The  medical  professional 
responsible  for  the  case  assessment  has 
available  the  accumulated  relevant 
information  and  can  best  determine  the 
extent  to  which  additional  evidence  is 
essential,  how  it  should  be  secured  and 
from  whom.  The  designation  of  all  such 
sources  and  methods  would  excessively 
encumber  the  regulations,  and  to 
identify  some  may  tend  to  cause  use  of 
these  to  the  exclusion  of  others. 
Concerning  the  use  of  psychological 
testing  in  consultative  examinations,  we 
believe  such  testing  is  necessary  when 
indicated  by  the  other  evidence. 
However,  to  require  such  testing  in  all 
cases  would  be  inappropriate. 

CommenL  Several  commenters  felt 
that  medical  professionals  other  than 
psychiatrists  and  psychologists  are 
valuable  sources  of  evidence. 

Response:  As  indicated  in  the  prior 
response,  there  is  no  intent- to  exclude 
any  medical  professionals  as  sources  of 
evidence. 

12.00C    Assessment  of  Severity 

CommenL  One  commenter  stated  that 
the  Listings  should  stand  independent  of 
vocational  factors,  and  should  be  based 
on  nonwork-related  factors.  Otherwise, 
this  commenter  believes  that  part  B  of 
the  listings  would  be  contrary  to  the 
sequential  evaluation  process  in  the 
vocational  or  work-related  limitations 
are  considered  rather  than  criteria 
based  strictly  on  medical  factors. 
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Response:  The  inclusion  of  more 
specific  work-related  limitations  in  part 
B  of  the  revised  listing  was  undertaken 
in  order  to  give  greater  emphasis  to 
work-related  Umitations  in  the 
adjudication  of  mental  impairment 
claims.  If  the  criteria  Bl  (activities  of 
daily  living]  and  B2  (social  functioning) 
are  sufficiently  limited,  a  fmding  that  the 
claimant  meets  or  equals  the  listings 
without  the  need  for  development  of 
more  specific  work-related  findings  can 
result  under  certain  listings.  The 
remainder  of  the  sequential  evaluation 
process,  however,  continues  to  be 
mandatory  in  all  cases  where  it  is 
concluded  that  the  listings  are  not  met 
or  equaled.  The  mental  RFC  criteria  are 
refinements  of  the  part  B  criteria  and  are 
more  specifically  work-related. 

Comment:  Several  commenters  stated 
that  the  Bl  and  B2  criteria  (activities  of 
daily  living  and  social  functioning, 
respectively)  common  to  most  of  the 
listings  are  not  good  predictors  of  an 
individual's  ability  to  work. 

Response:  Research  literature 
indicates  that  a  person's  ability  to 
function  in  one  environment  (e.g.,  a 
community  setting)  is  not  predictive  of  a 
person's  ability  to  function  in  a  different 
type  of  environment  (e.g.,  a  work 
setting).  On  the  other  hand,  studies  do 
indicate  that  a  significant  predictor  of 
future  work  performance  is  a  person's 
ability  to  "get  along"  or  function  socially 
with  others.  The  activities  of  daily  living 
criteria  (Bl)  incorporate  more  issues 
than  in  the  former  listings  (see  12.00C1). 
The  social  functioning  criteria  (82)  give 
clearer  emphasis  to  the  ability  to  "get 
along"  (see  12.0OC2]  as  emphasized  by 
criteria  found  in  the  literatiire. 

The  B2  criteria  (social  functioning),  B3 
criteria  (concentration  and  task 
persistence)  and  B4  criteria 
(deterioration  and  decompensation) 
were  intended  to  be  work-related.  It  is 
accepted  that  there  is  little  support  for  a 
direct  relationship  between  appropriate 
and  competent  behavior  in  daily 
activities  and  the  capacity  to  work  in 
mentally  impaired  people.  The  intent  of 
keeping  the  activities  of  daily  living 
criteria  was  to  have  criteria  for  the 
evaluation  of  impairment  severity  which 
do  not  necessitate  developing  more 
specific  work-related  Umitations.  A 
finding  of  relationship  between  the  B 
criteria  and  the  ability  to  wqrk  is  a  much 
more  important  principle  in  mental  RFC 
assessment  than  in  the  description  of 
listings  level  severity. 

Comment:  One  oommenter  indicated 
that  the  inability  to  perform  any  one  of 
the  activities  described  in  the  section  on 
activities  of  daily  Uving  [lUOOCl)  should 
be  sufficient  to  meet  the  listings. 


Response:  It  is  not  the  number  of 
restricted  activities  that  is  important  to 
the  evaluation  of  impairment  severity, 
but  the  overall  degree  of  restriction  and 
combination  of  restriction  that  is 
important 

Comment:  One  conunenter  indicated 
that  recreational  activities  and  leisure 
behavior  should  be  included  in  the 
assessment  of  impairment  severity. 

Response:  Recreational  activities  and 
leisure  behavior  are  included  in  an 
assessment  of  activities  of  daily  living. 
These  activities  must  be  evaluated  in 
terms  of  their  independence, 
appropriateness  and  effectiveness. 

Comment:  One  commenter  indicated 
that  a  deficit  in  any  one  area  in  the 
narrative  description  on  social 
functioning  (12.00C2]  should  be 
sufficient  for  an  individual  to  meet  the 
listings. 

Response:  It  is  not  the  number  of 
social  functions  that  are  limited  that  is 
important  to  the  assessment  of 
impairment  severity,  but  the  overall 
degree  to  which  social  functioning  is 
restricted  and  the  combination  of 
restrictions. 

Comment:  One  commenter  believed 
that  with  respect  to  language  in  the  B 
criteria,  the  former  language  "seriously 
impaired  ability  to  relate  to  other 
people"  was  more  appropriate  than 
"marked  difficulties  in  maintaining 
social  functioning,"  since  the  latter  does 
not  convey  the  work-related  nature  of 
the  functional  limitation. 

Response:  The  description  of  "social 
functioning"  found  in  12.00C2  of  the 
revised  listings  is  much  more  detailed 
than  is  found  in  the  description  of 
"relating  to  other  people"  found  in  the 
former  listings.  The  last  sentence  in 
12.002C2  describes  the  assessment  of 
social  functioning  in  work  situations. 
We  believe  that  conclusions  can  be 
reached  with  regard  to  these  abilities 
based  on  an  assessment  of  experience 
in  prior  work  situations,  if  applicable. 

Comment-  One  commenter 
recommended  that  we  change 
"concentration  and  task  persistence"  to 
"concentration  or  task  persistence." 

Response:  Concentration  and  task 
persistence  go  together,  in  that  both  are 
evaluated  on  the  basis  of  performance  in 
adequately  completing  any  given  task. 
We  do  not  believe  they  should  be 
separated. 

Comment-  One  conunenter  indicated 
that  we  should  specify  that 
concentration  and  task^ersistence  need 
to  be  sustained  over  an  6  hour  day.' 

Response:  This  concept  is  covered  in 
the  fiirat  sentence  of  the  para9*aph 
describing  concentration  and  task 
persistence  (12jOOC3).  The  extent  to 


which  a  claimant  may  be  capable  of 
sustained  performance  should  be 
discussed  as  a  mental  RFC  issue. 

Comment-  One  commenter 
recommended  that  the  criteria  used  to 
assess  an  individual's  restriction  of 
concentration  and  task  persistence 
should  read:  An  inability  to  complete 
tasks  on  time  or  pro[>erly  in  work 
settings  or  elsewhere  due  to  limitations 
in  affective  or  cognitive  functioning. 

Response:  This  is  implied  by  the 
revised  criteria.  More  refined  measures 
of  performance  in  work  or  work4ike 
settings  are  included  in  the  mental  RFC 
assessment.  Specific  clinical  findings 
need  not  be  included  in  the  B  criteria. 

Comment  One  commenter 
recommended  that  the  term  **task 
persistence"  should  be  changed  to  ''task 
performance." 

Response:  We  believe  tfiis  would  be 
inappropriate,  since  the  performance  of 
tasks  is  used  to  evaluate  both      ' 
concentration  and  task  persistence,  not 
just  persistence. 

Comment  One  commenter 
recommended  that  the  B3  criterion 
should  be  written  to  parallel  Bl  and  B2. 
e.g.,  "marked  difficulty  in  performing 
tasks." 

Response:  The  B3  criterion  specifying 
the  difficulty  encountered  by  individuals 
who  have  concentration  difficulties  in 
the  fimely  completion  of  tasks  is  more 
specific  and  work-related  than  the 
general  term  "marked  difficulties"  and 
is.  therefore,  preferred. 

Comment:  One  commenter  stated  that 
the  proposed  "B4"  criterion  which  is 
common  to  most  of  the  listings  [i.e.. 
repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like 
situations  which  cause  the  individual  to 
withdraw  fi-om  that  situation  and/ or  to 
experience  exacert)ation  of  signs  and 
symptoms),  imposes  additional  and 
circular  criteria  to  requirements  in  Bl. 
B2.  and  B3. 

Response:  We  do  not  believe  the  B4 
criterion  is  circular.  The  criterion  may 
be  met  by  a  return  of  signs,  symptoms, 
findings  and  functional  limitations  listed 
in  paragraph  A  and  Bl.  B2,  or  B3.  not  all 
of  which  may  meet  listing-level  severity. 
In  this  way  the  episodic  (recurrent) 
nature  of  mental  disorders  and 
limitations  is  recognized  as  a  major 
factor  in  mental  impairment.  For 
example,  a  claimant  alleging  impairment 
due  to  schizophrenia  repeatedly  may 
hallucinate,  have  marked  difficulty 
concentrating,  and  totally  withdraw 
socially  in  work  or  work-like  settings. 
The  claimant  hallucinates  and  has 
marked  difficulty  only  when  stressed  in 
work -like  settings.  On  a  routine  basis, 
activities  of  daily  living  and 


35044      Federal  Register  /  Vol.  50.  No.  167  /  Wednesday.  August  28.  1965  /  Rules  and  Regulations 


concentration  and  task  persistence  are 
not  limited.  On  the  other  hand,  the 
claimant  has  marked  and  persistent 
difflculties  with  social  functioning  at 
listing-level  severity.  The  repeated 
deterioration  and  decompensation 
accompanied  by  marked  difficulties  in 
social  functioning  would  render  an 
individual  unable  to  perform  SGA  in 
most  circumstances.  However,  the 
claimant  would  not  meet  the  listing  in 
this  case  if  the  B4  criterion  were 
eliminated. 

Comment:  One  commenter  indicated 
that  the  B4  criterion  should  be  amended 
to  read:  Inability  to  respond  successfully 
to  work  pressure. 

Response:  The  concept  recommended 
by  this  commenter  is  difficult  to 
ascertain  and  measure.  Furthermore,  the 
recommended  change  would  be  a 
criterion  for  assessing  severity  which  is 
less  than  that  intended  by  the  Hstings. 

Comment:  One  commenter 
recommended  that  the  language  in  the 
B4  criterion  should  be  altered  to  reflect 
that  repeated  episodes  of  detferioration 
in  work  settings  do  not  always  result  in 
withdrawal  or  exacerbation  of  signs  and 
symptoms. 

Response:  In  cases  where  there  is  no 
withdrawal  or  exacerbation  of  signs  and 
symptoms,  the  impaired  functioning  that 
is  work-related  would  be  assessed 
under  mental  RFC.  This  listings  level 
criterion  is  intended  to  reflect  a  higher 
level  of  severity. 

Comment:  One  commenter 
recommended  that  the  word  "marked" 
as  used  in  the  B  criteria  be.defined  to 
convey  the  degree  to  which  a  particular 
restriction  hampers  an  individual's 
ability  to  work. 

Response:  The  intent  of  "marked"  as 
found  in  the  B  criteria  is  to  be  a  measure 
of  functional  restriction.  The  degree  of 
restriction  must  be  such  that  it  would 
clearly  interfere  with  the  capacity  to 
perform  substantial  gainful  activity.  The 
degree  of  restriction  is  defined  as  more 
than  moderate  but  less  than  extreme  or 
total  (see  12.00C). 

Comment:  A  number  of  commenters 
recommended  modifications  to  the 
maimer  in  which  impairment  severity  is 
assessed  by  the  "B"  criteria.  Some 
recommended  that  an  individual  should 
be  found  disabled  if  one  of  the  B  criteria 
is  satisfied.  Others  recommended  that 
specific  combinations  of  two  of  the 
criteria  should  be  sufficient  to  determine 
an  individual  disabled.  And  others 
recommended  that  the  required  number 
of  "B"  criteria  be  the  same  for  ail 
listings. 

Response:  Although  some  individuals 
meeting  one  of  the  B  criteria  alone  may 
be  too  impaired  to  perform  SGA,  many 
others  would  not  be  disabled.  One  B 


criterion,  alone,  was  regarded  as  an 
inappropriate  standard  for  listing-level 
severity.  Individuals  who  meet  only  one 
of  the  B  criteria  could  still  qualify  for 
disability  on  the  basis  of  their  RFC  and 
vocational  factors.  On  the  other  hand,  it 
is  believed  that  a  standard  of  four  out  of 
four  of  the  B  criteria  is  too  stringent, 
going  far  beyond  the  severity  level 
needed  to  presume  the  inability  to  work. 
With  regard  to  disorders  that  are 
typically  more  severe  (listings  12.02 
through  12.06).  we  believe  that  two  of 
the  four  B  criteria  must  be  met.  With 
regard  to  the  less  severe  disorders 
(listings  12.07  and  12.08),  we  believe  that 
three  of  the  four  criteria  must  be  met. 

Comment:  Several  commenters  stated 
that  the  reference  to  measuring 
concentration  and  task  persistence  over 
a  work  day  in  terms  of  the  "ability  to 
follow  and  understand  simple  story  lines 
or  news  items  on  television  or  radio"  is 
not  valid  and  should  be  deleted. 

Response:  We  agree  that  these  factors 
are  not  related  to  job  functions,  and  the 
phrase  has  been  deleted. 

Comment-  Several  commenters 
requested  that  an  explicit  warning  be 
added  to  12.00C3  to  indicate  that  mental 
status  or  psychological  testing  alone 
should  not  be  relied  upon  to  accurately 
describe  concentration  or  long-term 
persistence.  Also,  it  was  requested  that 
the  reference  to  the  use  of  serial  sevens 
testing  to  test  concentration  be  deleted 
since  that  testing  is  not  a  valid  measure 
of  concentration. 

Response:  We  agree  with  the 
commenters  concerning  their  first  point 
and  have  added  the  warning  as 
requested.  As  to  the  second  point,  we 
did  not  delete  the  reference  to  the  use  of 
serial  sevens  testing  to  test 
concentration.  On  mental  status 
examination  concentration  is  assessed 
by  tasks  such  as  having  the  individual 
subtract  serial  sevens  from  100. 

CommenL  One  commenter 
recommended  that  the  paragraph  B3 
criterion  common  to  most  of  the  listings 
which  is  used  to  describe  the  functional 
restrictions  in  the  area  of  concentration 
and  task  persistence  be  modified  to 
read:  "Deficiencies  of  concentration  and 
persistence  resulting  in  frequent  failure 
to  complete  tasks  in  a  timely  and 
accurate  manner." 

Response:  We  have  modified  the 
criterion  as  recommended  except  for  the 
addition  of  the  words  "and  accurate." 
"Accuracy"  is  rather  nonspecific;  it  is 
believed  tfiat  "timeliness"  is  a  better 
concept.  If  the  work  is  inaccurate, 
presumably  it  would  have  to  be  redone 
or  the  individual  will  require  excessive 
supervision  or  review.  In  such  cases, 
productivity  and  timeliness  will  be 
reduced  and  the  criterion  met.  Accuracy 


tolerances  are  variable  in  different 
industries,  and  therefore,  difficult  to 
evaluate. 

CommenL  One  commenter  felt  that 
the  word  "marked"  as  used  in  the  Bl 
and  B2  criteria  common  to  most  of  the 
listings  was  ambiguous.  Another 
commenter  felt  it  should  be  defined  to 
convey  the  degree  to  which  a  particular 
restriction  hampers  an  individual's 
ability  to  work.  A  large  number  of 
commenters  indicated  that  it  should  be 
clarified  to  stress  that  the  assessment  of 
an  individual's  functional  restriction  is 
not  merely  based  upon  the  number  of 
restricted  activities  (see  12.00C1  and  2), 
but  the  degree  of  restriction  is 
important. 

Response:  For  the  reasons  given  by 
these  commenters,  we  have  added 
language  to  12.00C  to  clarify  the 
meaning  of  marked. 

CommenL  One  commenter  criticized 
the  "B"  criteria  common  to  most  of  the 
listings  since  factors  other  than  medical, 
such  as  vocational,  were  included. 

Response:  The  B  criteria  do  not 
include  vocational  factors,  such  as  age, 
education,  and  past  work  experience.  As 
a  vocational  factor,  past  work 
experience  has  a  specific  meaning 
which  is  the  advantage  gained  from 
specific  jobs  in  terms  of  skills,  job 
knowledge,  familiarity  with  work  aids, 
or  specific  work  environments.  As  used 
in  the  B4  criterion,  "work  or  work-like 
settings"  refer  to  deterioration  under  the 
stress  of  work  related  to  attendance, 
punctuality,  interaction  with  supervisors 
and  coworkers,  and  production 
standards.  The  concepts  are  entirely 
different. 

CommenL  One  commenter  indicated 
that  the  discussion  of  the  assessment  of 
task  persistence  in  work  evaluations  in 
12.00C3  is  incorrectly  characterized  as 
"concentration"  assessment. 

Response:  For  the  reason  stated  by 
the  commenter,  that  section  has  been 
modified  as  follows:  "in  work 
evaluations,  concentration  and  task 
persistence  are  assessed  through 
performance  on  such  tasks  as  .  .  .  ." 

CommenL  A  number  of  commenters 
recommended  changes  to  the  paragraph 
B  criteria  conunon  to  most  of  the 
listings. 

Response:  Some  of  these 
recommendations  were  made  with 
respect  to  a  particular  listing  and  have 
been  responded  to  in  the  section  that 
addresses  comments  on  that  listing. 
Mostly,  however,  these 
recommendations  were  editorial  in 
nature,  and  we  did  not  find  that  the 
recommended  language  warranted 
adoption.  Other  recommendations 
altered  the  severity  level  of  the 
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functional  restriction  to  the  point  where 
we  felt  it  no  longer  represented  a  degree 
incompatible  with  the  ability  to  work, 
and.  therefore,  were  not  adopted 

Comment:  Several  conunenters 
indicated  that  since  12.00C2  calls  for 
documentation  of  social  strengths  with 
specific  examples,  it  would  not  be 
possible  for  the  State  agency  e valuators 
to  assess  social  functioning  without 
conducting  face-to-face  interviews. 

Response:  The  factors  to  be 
considered  when  assessing  social 
functioning  can  be  evaluated  without 
the  need  for  the  disability  evaluator  to 
conduct  a  face-to-face  interview. 
Generally,  the  record  contains  adequate 
information  for  the  assessment  of  social 
functioning,  and  if  not.  such  evidence 
can  be  obtained. 

IZOOD    Documentation 

Comment:  One  commenter  presented 
a  series  of  questions  about  woiicshops, 
which  included:  when  to  use  them, 
logistical  problems  in  arranging  work 
evaluations,  concerns  about  processing 
time  and  cost  and  Hnally.  some 
perceived  problems  in  the  use  of 
workshop  information  in  view  of  the 
fact  that  poor  performance  may  be 
related  to  a  lack  of  motivation  or  other 
factors  not  related  to  the  impairment. 

Response:  There  is  no  intent  in  12.(X)D 
to  establish  criteria  for  the  ordering  and 
use  of  workshop  evaluations. 
Workshops  are  simply  listed  as  one  of  a 
number  of  acceptable  sources  of 
evidence.  We  realize  that  use  of 
workshop  evaluations  may  increase 
processing  time  and  costs.  However,  if 
information  from  a  workshop  is 
necessary  for  resolution  of  a  case,  then 
it  should  be  obtained.  A  workshop 
evaluation  is,  of  course,  not  necessary  if 
other  evidence  adequately  resolves  die 
issue  of  disability. 

Proper  documentation  of  a  workshop 
evaluation  includes  the  observations  of 
a  qualified  work  evaluator  covering  the 
observed  behaviors  and  reasons  for  lack 
of  success  in  the  tasks  and  skills  tested. 
Such  observations  should  be  sufficient 
to  resolve  issues  related  to  effort  and 
motivation. 

Comment:  One  commenter  points  out 
that  in  his  opinion  there  is  an 
overreliance  on  WAIS  !Q  testing 
because  identical  WAIS  scores  may 
have  different  meanings,  and  the  WAIS 
may  not  be  appropriate  to  assess  diffuse 
trauma  or  frontal  lobe  pathology. 

Response:  Section  12.00D  states  that 
the  ".  .  .  WAIS  should  be  administered 
and  interpreted  by  a  psychologist  or 
psychiatrist  qualified  to  perform  such 
evaluations."  Such  a  requirement  is  the 
best  safeguard  available  against 
improper  interpretation  of  the  data. 


With  regard  to  the  assessment  of  diffuse 
brain  trauma  or  frontal  lobe  pathology, 
section  12.00D  discusses  the  use  of 
specialized  neuropsychological  tests  for 
these  disorders. 

Comment  Several  conunenters  feel 
that  the  statement  in  12.000  which 
states  that  activities  of  daily  living  or 
social  functioning  may  be  in  conflict 
with  the  chnical  pictures  otherwise 
observed  or  described  is  erroneous  and 
undermines  the  importance  of  other  than 
medical  evidence.  Furthermore,  it  is  felt 
that  if  further  evidence  is  needed  to 
resolve  such  conflicts,  it  should  be  ■ 
workshop  evaluation. 

Response:  The  interpretation  of  these 
conunenters  goes  bey<Hid  the  language 
in  this  section  and  assumes  that  conflict 
means  that  there  is  functional  restriction 
in  the  absence  of  signs  and  symptoms. 
This  Is  not  the  intent  of  this  section.  In 
several  other  sections,  it  is  made  dear 
that  signs  and  symptoms  need  not  be 
currently  severe  for  there  to  be  severe, 
listing  level  functional  restriction. 
However,  we  believe  that  resolution  of 
real  ccmflicts  in  evidence  is  imperative. 
For  example,  daily  activities  may  be 
shown  as  imrestricted.  but  the  clinical 
picture  may  show  a  very  severe 
impairment  which  would  be  inconsistent 
with  such  function  and  whidi  could  not 
be  explained  by  lapse  of  time  or  other 
conclusive  finding.  Such  conflicts  must 
be  resolved. 

Comment-  One  commenter  stated  that 
SSI  applicants  may  not  be  able  to  afford 
the  sophisticated  psychological  testing 
mentioned  in  section  12.000  and  states 
that  public  health  services,  chnics.  etc, 
do  not  provide  such  evidence.  The 
commenter  suggests  that  a  system  for 
providing  such  services  is  needed  if  the 
intent  of  the  section  is  to  be  met 

Response:  Applicants  for  SSI  beneflts 
iiave  the  responsibility  to  identify 
sources  of  medical  evidence  in  support 
of  their  claims.  Hovrever.  when  treating 
source  evidence  is  insufficient  to  resolve 
the  issues  in  the  case,  we  obtain  the 
necessary  examination  at  no  cost  to  the 
applicant 

Comment  One  commenter  indicates 
that  there  are  several  limitations  to  the 
use  of  medical  evidence  to  resolve  the 
issue  of  whether  an  individual  can  work 
and  points  out  the  advantages  of 
workshop  evaluations  for  this  purpose. 

Response:  In  these  regulations  and  in 
the  Notice  published  in  the  Federal 
Register  (SO  FR  9770)  on  March  11. 198S. 
we  acknowledge  the  utility  of  woricshop 
evaluations  in  cases  involving  mental 
impairments.  We  obtain  reports  from 
such  evaluations  whenever  they  are 
available  and  purchase  such  evaluations 
when  appropriate.  This  evidence  is  used 
in  conjunction  with  the  medical 


evidence  from  all  sources  to  evaluate 
disability.  We  do  not  agree  that  the  imif 
value  of  medical  reports  is  to  prorida 
diagnostic  impressions.  Records  froai 
treating  sources  who  have  seen  the 
patient  over  a  substantial  period  are 
frequently  very  valuable  in  resolving 
many  issues  involved  in  disability 
determinations. 

Comment  One  commenter  suggests 
that  we  define  the  frequently  used 
words  "medical  evidence"  so  that  It  is 
clear  that  they  do  not  exclusively  refer 
to  physicians'  records. 

Response:  Acceptable  sources  of 
medical  evidence  are  defined  elsewhere 
in  the  disability  regulations  (see 
S  404.1513).  We  do  not  agree  that 
medical  evidence  refers  to  sources  odaer 
than  that  provided  by  these  acceptable 
sources. 

This  regulation  makes  clear  in  several 
places,  specifically  12.00D,  that 
nonmedical  sources  of  evidence  are 
valuable  in  assessing  impairment 
severity  and  residual  functional 
capacity. 

Comment  One  commenter  stated  that 
it  is  not  possible  to  establish 
equivalence  of  scores  on  different  IQ 
tests. 

Reywnse:  The  language  in  12ilQD 
suggests  comparing  percentile  of 
population  rather  than  IQ  score.  If  the 
normative  samples  on  some  tests  are  not 
sufficient  to  reliably  use  percentile  data, 
then  two  alternatives  are  possible:  (1) 
We  can  retest  using  the  WAIS,  or  (2)  we 
can  rely  oo  the  total  evidentiary  record 
including  a  description  of  how  the 
individual  functions  and  whatever  test 
data  is  available  to  decide  the  case  as 
interpreted  by  the  propam  psydiiatrist 
or  psychologist. 

Comment  Several  conunenters 
indicated  that  performance  on  IQ  tests 
does  not  provide  useful  data  about  an 
individual's  ability  to  perform  work 
tasks  in  other  settings.  Therefore,  thqr 
recommend  that  sudi  reference  by 
deleted  from  the  fifth  paragr^>h  <^ 
12.000. 

Response:  For  the  reason  stated  by 
the  commenters.  such  reference  has 
been  deleted  from  IZXXiO. 

Comment  Several  commenters 
indicated  that  the  WAIS  is  not  the  most 
commonly  used  measure  of  inteUectaal 
abUity,  rather  the  WAIS-R  is  and  should 
be  cited  instead. 

Response:  We  agree  with  this 
statement  Therefore,  the  vrards 
"periiaps  currendy  the  most  widely  used 
measure  of  intellectual  ability  in  adults~ 
hare  been  deleted.  It  was  decided 
however,  to  use  the  WAIS  as  generic  far 
die  various  scales,  rather  than  hmitiqg 
the  selection  to  one  test  the  WAIS-R. 
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Comment-  A  number  of  other 
commenters  recommended  editorial 
changes  to  12.00D  for  purposes  of 
clariHcation  or  requested  that 
clarification  of  certain  issues  in  12.00D 
be  provided. 

Response:  We  have  reviewed  all  of 
these  requests  in  light  of  what  other 
commenters  favorably  said  about  12.00D 
and  the  changes  made  to  12.00D  as  a 
result  of  public  comments  and  we 
believe  that  further  modifications  to 
12.00D  are  unwarranted. 

12.00E    Chronic  Mental  Impairments 

Comment  One  commenter  indicated 
that  in  section  12.00E  it  should  be  stated 
that  a  decision  relying  on  a  single 
examination  to  describe  sustained 
ability  to  function  should  say  why  such 
a  conclusion  is  proper. 

Response:  Situations  in  which  we 
must  rely  on  one  examination  should  be 
very  rare.  In  those  situations,  the 
information  firam  such  an  examination 
could  be  supplemented  by  lay  evidence 
from  the  claimant  or  family  or  other 
third  party  sources. 

Comment  One  conunenter 
recommended  that  in  12.00E  we  define 
"sustained  ability  to  function"  by  adding 
at  the  end  of  the  phrase  "in  an  eight 
hour  day  in  the  workplace."  • 

Response:  In  12.00E  "sustained"  refers 
to  estabhshing  baseline  function  for 
chronic  mentally  impaired  individuals 
over  time  based  on  a  longitudinal 
history  of  their  illnesses  rather  than 
relating  sustainability  to  a  particular 
time  context  (e.g.,  an  8  hour  day).  The 
concept  of  sustained  activity  over  a 
normal  work  day  is  considered  in  the  B3 
criterion,  the  12.03C1  criterion,  and  the 
definition  of  residual  functional 
capacity. 

12.00F   Effects  of  Structured  Settings 

Comment:  One  commenter  disagrees 
with  the  concept  in  12.00F  that  "people 
who  can  cope  with  a  sheltered  daily  life 
could  deteriorate  under  the  stress  of 
working."  He  states  that  work  is  very 
important  to  the  rehabilitation  of 
mentally  ill  people,  and  that  Social 
Security  benefits  can  be  destructive 
because  they  remove  the  incentive  to 
work  and  give  the  "patient's  symptoms 
an  unusual  value." 

Response:  We  do  not  intend  for  the 
new  mental  listings  to  extend  benefits  to 
those  who  are  able  to  work.  The  point  of 
section  12.00F  is  that  an  individual's 
ability  to  function  well  in  a  highly 
structured  environment  with  minimal 
mental  demands  does  not  necessarily 
indicate  that  he  or  she  could  function 
outside  of  such  a  setting.  The  ability  to 
handle  the  demands  of  work  outside  of  a 
structured  setting  must  be  evaluated. 


Comment  One  commenter 
recommended  emphasizing  the  fact  that 
claims  determination  must  be  based  on 
the  total  evidence  rather  than  just  one 
positive  report. 

Response:  This  was  done  in  sections 
12.000  and  12.00E  of  the  proposed  rules 
and  is  also  contained  in  those  sections 
of  these  final  rules. 

Comment  One  commenter  suggested 
that  SSA  reemphasize  the  fact  that 
medication  and  a  structured 
environment  can  greatly  decrease 
symptoms,  and  in  such  cases, 
assessment  as  to  the  functioning  of 
individuals  without  the  supportive 
environment  or  therapy  should  be  made. 

Response:  The  purpose  of  12.00F  and 
12.00G  is  to  stress  the  importance  of 
considering  the  effect  of  medication  and 
a  structured  environment  in  determining 
disability.  12.0GF  states  that  evaluations 
must  consider  the  ability  of  individuals 
in  highly  structured  settings  to  function 
outside  such  settings.  However,  we 
would  never  interfere  with  a  treatment 
plan  and  expose  an  individual  to  stress 
that  might  cause  deterioration  in  order 
to  evaluate  a  claim  for  benefits. 

Comment  Several  commenters 
suggested  including  the  family  residence 
as  an  example  of  structured  settings, 
since  families  often  provide  a  highly 
structiu^d  and  supportive  environment. 
One  of  these  commenters  stated  that 
therapeutic  outpatient  programs  provide 
a  highly  structured  and  supportive 
environment  to  individuals  living  alone. 
He  recommended  that  12.00F  reflect  the 
fact  that  programs  of  structure  and 
support  are  often  provided  in  the  least 
restrictive  environment. 

Response:  We  do  not  intend  the  two 
examples  cited  in  12.00F  to  be 
exclusionary;  there  are  a  number  of 
other  settings,  including  the  family 
home,  where  structural  and  supportive 
care  limit  mental  demands.  To  prevent 
any  interpretation,  however,  that  the 
two  examples  cited  are  exclusionary, 
the  following  phrase  has  been  added  to 
the  sentence  citing  the  examples:  "or 
other  environment  that  provides  similar 
structure."  We  opted,  however,  not  to 
include  families  specifically  in  the  list  of 
examples.  We  do  not  believe  that 
families  can  be  assumed  to  provide  the 
psychosocial  support,  crisis 
intervention,  and  medication  that  the 
other  mental  health  care  facilities  do, 
although  some  families  may  provide 
such  a  structure.  The  language  does 
permit  use  of  the  family  care  situation  if 
the  family  can  demonstrate  that  it  meets 
the  stated  criteria. 

12.000    Effects  of  Medication 

Comment  One  commenter  indicated 
that  the  second  paragraph  of  12.00G 


suggests  that  medication  side  effects 
should  be  considered  a  part  of  the  RFC 
assessment  if  the  listings  are  not  met  or 
equaled.  This  commenter  believes  this  is 
an  inaccurate  statement  of  the  law, 
since  the  assessment  of  RFC  is  one  way 
to  assess  equivalent  impairment 
severity. 

Response:  12.00C  states  that  "Such 
side  effects  (of  medication)  must  be 
considered  in  evaluating  overall 
impairment  severity."  This  obviously 
includes  impairments  which  meet  or 
equal  a  Hsting.  The  section  then  goes  on 
to  say  that  where  the  combined  effect  of 
the  side  effects  of  medication  and  the 
impairment  fall  short  of  listing  level 
severity,  then  all  limitations  including 
the  side  effects  of  medication  must  be 
considered  in  assessing  RFC.  Nothing  in 
the  section  prohibits  considering 
functional  restrictions  imposed  by  either 
impairment  or  medication  in 
determining  whether  or  not  the  listing  is 
met  or  equaled.  We  believe  the  opposite 
is  the  case.  Paragraph  12.00G.  as     ' 
written,  specifically  requires 
consideration  of  all  restrictions  in 
deciding  severity. 

12.00H    Effect  of  Treatment 

Comment  One  commenter  believes 
that  the  term  "premorbid  status"  in 
12.00H  is  inappropriate  because  for 
many  forms  of  mental  illness  there  is  no 
clear  start  or  onset.  The  commenter 
believes  that  the  use  of  the  term  in 
listing  12.02.  Organic  Mental  Disorders, 
may  be  appropriate,  but  its  use  in  12.00H 
is  not. 

Response:  The  intent  of  the  language 
in  12.00H  is  to  view  the  history  of  the 
impairment  in  light  of  appropriate 
therapeutic  interventions.  In  most  Social 
Security  disability  cases,  there  is  a  point 
at  which  the  individual,  his  family,  or 
other  concerned  individuals  sought  aid 
because  it  was  recognized  that  the 
disabled  individual  could  not  work.  For 
others,  there  is  a  clear  demarcation  in 
terms  of  the  first  psychotic  episode  or 
acute  depression.  The  comments  of  this 
commenter  are.  of  course,  correct  for 
many  seemingly  lifelong  impairments 
such  as  personality  disorders  and  early 
onset  psychosis.  Nevertheless,  the 
concept  of  comparing  restoration  of 
function  following  treatment  against  a 
baseline  of  premorbid  function  is  a 
useful  concept  in  disability  evaluation. 

12.001    Technique  for  Reviewing  the 
Evidence  in  Mental  Disorders  Claims 
To  Determine  Level  of  Impairment 
Severity 

Comment  One  commenter  indicated 
that  the  rating  scales  in  the  technique 
discussed  in  12.001  which  are  used  to 
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assist  in  determining  listings-level 
impairment  severity  appear  to  resurrect 
the  Psychiatric  Review  Form  (PRF)  and 
the  problems  inherent  in  that  form.  i.e.. 
scales  used  to  rate  impairment  severity. 
Other  commenters  questioned  the  need 
for  the  other  points  on  the  rating  scales 
which  are  less  than  listings-level 
severity. 

Response:  The  technique  described  in 
12.001  of  the  proposed  rules  has  an 
entirely  different  conceptualization  from 
the  PRF.  a  form  which  was  used  on  a 
voluntary  basis.  One  purpose  of  the  new 
technique  is  to  correct  problems  that 
occurred  with  misapplication  of  the  PRF 
(e.g..  to  prevent  the  misbelief  that  if  an 
individual  neither  meets  nor  equals  a 
listed  mental  impairment,  it  can  then  be 
presumed  the  individual  can  engage  in 
substantial  gainful  activity). 

The  purpose  of  including  other  points 
on  the  rating  scale  of  less  than  listings- 
level  severity  is  to  place  the  point 
representing  listings-level  severity  into 
proper  perspective.  (It  is  for  this  reason 
that  we  have  added  another  point  to  the 
scales  above  the  point  representing 
listing  level  severity.) 

Although  these  scales  are  useful  in 
determining  listings-level  severity,  their 
use  is  not  restricted  to  that.  These  scales 
also  assist  in  concluding  when  an 
impairment  is  not  severe  and  when  an 
RFC  assessment  is  necessary.  Therefore, 
since  the  technique  does  more  than  just 
assist  in  determining  listings-level 
severity,  we  have  removed  the 
discussion  of  the  technique  from  12.001 
and  have  placed  it  in  new  §§  404.1520a 
and  416.920a  which  deal  with  a  more 
general  use  of  the  technique — i.e..  as  an 
assistive  device  for  the  evaluation  of 
disability  due  to  mental  impairments. 

Comment:  Numerous  commenters 
indicated  that  at  the  hearings  level  a 
medical  advisor  would  have  to  be 
utilized  in  the  vast  majority  of  cases  to 
assist  in  application  of  the  technique 
discussed  in  12.001. 

Therefore,  some  of  these  commenters 
felt  that  this  would  abrogate  the 
decision-making  responsibilities  of  the 
administrative  law  judge.  They  felt  that 
this  would  cause  delays  in  case 
processing  should  the  services  of  the 
medical  advisor  not  be  readily 
available. 

Response:  We  have  examined  the 
proposed  rules  in  12.001  in  light  of  these 
comments  and  concur  with  the  concerns 
of  these  commenters.  Therefore,  the 
discussion  of  the  technique  has  been 
modified  to  indicate  that  the  use  of 
medical  advisors  is  on  an  as  needed 
basis.  The  role  of  the  medical  advisor  at 
the  hearings  level  remains  advisory 
only — the  use  of  a  medical  advisor  in  no 
way  abrogates  the  decision-making 


responsibility  of  the  administrative  law 
judge. 

Comment:  Numerous  commenters 
questioned  the  need  for  the  remand 
procedure  discussed  in  12.001.  and 
recommended  its  deletion.  The 
commenters  were  concerned  that  undue 
delay  in  rendering  disability  decisions 
would  be  encountered. 

Response:  We  believe  the  remand 
procedure  is  consistent  with  current 
practice  at  the  hearings  level.  We 
believe  it  is  a  valuable  tool,  especially  if 
the  services  of  a  medical  advisor  are 
unavailable  to  the  administrative  law 
judge.  As  indicated  in  the  proposed 
rules,  the  use  of  the  remand  procedure  is 
discretionary.  Based  upon  our  past 
experience  with  the  need  to  remand 
cases,  undue  delay  should  not  occur  in 
the  disability  decision-making  process. 

Comment:  Several  commenters 
indicated  that  the  standard  document 
itemizing  the  steps  of  the  technique 
discussed  in  12.001  should  be  completed 
by  the  individual's  treating  physician/ 
psychologist  rather  than  the  disability 
evaluator.  since  the  treating  physician/ 
psychologist  has  a  better  knowledge  of 
the  individual's  history. 

Response:  We  recognize  that  the 
treating  physician/psychologist  may 
have  a  better  knowledge  of  the 
individual's  history.  However,  the 
purpose  of  the  technique  is  to  assist  the 
disability  evaluator  in  organizing  and 
evaluating  all  of  the  fmdings  in  a  case, 
which  may  come  from  many  sources,  to 
ensure  fair  and  equitable  disability 
determinations.  Since  such 
determinations  are  not  done  by  the 
individual's  treating  physician/ 
psychologist,  it  would  be  inappropriate 
to  have  them  complete  the  standard 
document. 

Comment:  A  number  of  commenters 
indicated  that  if  a  medical  advisor  is 
used  in  accordance  with  the  proper  rules 
in  12.001.  such  advisor  should  have 
certain  qualifications  (e.g..  be  a 
psychiatrist  or  psychologist). 

Response:  If  the  services  of  a  medical 
advisor  are  necessary  in  a  mental 
impairment  case,  our  standard 
procedure  is  to  make  every  reasonable 
effort  to  obtain  the  services  of  a 
qualified  medical  professional  in  the 
field  of  mental  health.  We  are  making  a 
concerted  effort  to  insure  that  the 
services  of  these  professionals  are 
available  when  needed. 

12.02    Organic  Mental  Disorders 

Comment:  Several  commenters 
recommended  that  12.02A7  not  limit  the 
neuropsychological  testing  to  the  Luria- 
Nebraska  or  Halstead-Reitan  batteries. 
These  batteries  are  criticized  for  their 
length,  specialized  training  needed,  and 


cost.  It  was  also  indicated  that 
"dementia"  is  inappropriate  as  used  in 
12.02A7. 

Response:  The  use  of  dementia  in 
12.02A7.  which  deals  with  cognitive 
deHciencies.  was  inappropriate  and  has 
been  deleted.  The  point  with  regard  to 
limiting  the  type  of  neuropsychological 
testing  to  the  Luria-Nebraska  or 
Halstead-Reitan  is  also  well  taken. 
Paragraph  A7  has  been  modified  to 
indicate  ".  .  .  overall  impairment  index 
clearly  within  the  severely  impaired 
range  on  neuropsychological  testing, 
e.g..  the  Luria-Nebraska  or  Halstead- 
Reitan  ••  (Zonceming  the  length. 

specialized  training,  and  cost  of  the 
Luria-Nebraska  and  the  Halstead- 
Reitan.  we  realize  that  these  are  things 
that  would  adversely  impact  on 
processing  time  and  administrative 
costs  if  these  instruments  were  used  in 
all  cases.  However,  it  was  never 
intended  that  these  instruments  be  used 
in  the  evaluation  of  every  organic 
mental  disorder.  Rather  they  would  be 
used  if  submitted  as  evidence  of  record 
or  they  would  be  purchased  in  special 
circumstances. 

Comment  One  commenter  indicated 
that  the  paragraph  A  criteria  in  12.02  are 
not  specific  to  organic  mental  disorders, 
while  other  fmdings  which  are  specific 
such  as  aphasia,  are  not  included. 

Response:  The  definition  of  organic 
mental  disorders  that  follows  the 
diagnostic  category  title  must  be 
satisfied  so  at  the  outset  we  have 
established  that  we  are  dealing  with 
pathology  that  has  an  organic  base. 
Thus,  inclusion  of  Part  A  findings  such 
as  affective  changes  that  are  found  in 
organic  patients  but  may  not  be 
diagnostic  of  organicity  in  and  of 
themselves  is  appropriate. 

At  the  same  time,  no  effort  was  made 
to  provide  an  exhaustive  list  of  all 
possible  signs  and  symptoms  of  the 
mental  illness  in  Part  A  as  this  would 
make  the  listing  too  voluminous  for 
practical  use. 

To  emphasize  the  fact  that  the 
defmition  of  the  various  mental 
disorders  must  be  satisfied  Hrst  before 
applying  the  remaining  criteria  of  those 
categories,  we  have  removed  the 
parentheses  from  around  these 
deHnitions. 

Comment:  One  commenter  stated  that 
personality  changes  (12.02A4)  are 
different  from  other  criteria  and  cannot 
be  obtained  from  a  physician  who 
would  not  know  the  individual's 
premorbid  personality  state. 

Response:  A  careful  medical  history 
and  observation  of  the  individual  over 
time  should  put  the  physician  or 
psychologist  in  a  position  to  comment 
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on  this  criterion.  There  is.  of  coarse, 
nothing  wrong  with  developing  lay 
evidence  which  bears  upon  this  issue. 
However,  we  do  not  see  the  12.02A4 
criterion  as  essentially  different  from 
the  other  criteria,  and  it  may  take  a 
physician's  or  psychologist's 
interpretation  to  say  which  changes  are 
meaningful  as  all  individuals  change 
over  time. 

Comn)enL  Several  commenters 
questioned  what  the  relevance  was  of 
the  15  point  IQ  drop  in  12.02A7. 

Response:  This  drop  is  one  standard 
deviation,  and  for  those  individuals 
where  we  have  previous  IQ  scores  for 
comparison,  this  clearly  represents  a 
significant  change.  The  number  of  times 
this  criterion  can  be  applied  may  be 
limited  because  of  the  lack  of 
availability  to  previous  scores,  but  it  is  a 
useful  and  measurable  criterion  where 
the  data  for  comparison  exists. 

CommenL-  A  larger  number  of 
commenters  indicated  that  the  problems 
and  clinical  manifestations  of  the  brain 
injured  are  unique,  and,  therefore, 
traumatic  brain  injury  should  be  a 
separate  category  in  the  listings.  These 
commenters  believe  that  a  separate 
listing  should  address  the  subtle  long 
trrm  cognitive  deficits  which  may 
require  neuropsychological  evaluation. 
These  commenters  also  believe  specific 
mention  should  be  made  of  behavioral 
neurologists  and  other  specialists  in  this 
field  who  are  better  able  to  evaluate 
such  impairments  than  are  psychiatrists 
or  psychologists. 

Response:  Traumatic  brain  injuries 
can  afTect  individuals  in  various  ways, 
such  as  neurological  and  mental,  and  it 
is  the  effects  of  the  injury  that  we 
evaluate.  In  other  words,  to  determine 
whether  an  individual  with  a  traumatic 
brain  injury  can  work,  we  evaluate  the 
effects  of  the  injury  rather  than  the 
cause  of  the  injury.  Should  a  traumatic 
brain  injury  affect  an  individual 
mentally,  that  individual  would  be 
evaluated  under  the  criteria  for  organic 
mental  disorders  (listing  12.02).  Should 
the  effects  of  the  injury  be  neurological, 
the  individvial  would  be  evaluated  under 
the  appropriate  neurological  listing  (i.e., 
11.02,11.03,  or  11.04). 

The  purpose  of  listing  12.02.  as  well  as 
hII  of  the  other  listings,  is  to  serve  as  a 
medical  standard  for  evaluating 
disability.  That  is,  the  listings  permit  us 
to  conclude  an  individual  is  disabled 
leased  upon  medical  evidence  alone 
without  the  need  to  consider  other 
factors,  such  as  age.  education,  or  past 
work  experience.  The  listings  achieve 
this  by  describing  impairments  which 
are  considered  severe  enough  to  prevent 
a  person  from  being  able  to  work.  For 
individuals  with  a  traumatic  brain  injury 


which  has  affected  them  mentally,  we 
believe  that  listing  12.02  correctly 
identifies  those  individuals  who  should 
be  allowed  on  the  basis  of  medical 
factors  alone. 

In  the  event  that  a  traumatically  brain 
injured  individual  does  not  meet  or 
equal  a  listing  within  one  of  the  body 
systems  affected  by  the  injury,  but  yet 
the  impairment  significantly  limits  the 
individual's  mental  ability  to  do  basic 
work  activities,  we  then  determine  what 
the  individual  can  still  do  despite  his  or 
her  impairment  (see  the  fifth  paragraph 
of  12.aOA).  It  is  at  this  step  that  everj- 
aspect  of  the  impairment  must  be 
considered  in  terms  of  how  it  impacts  on 
the  individual's  ability  to  work. 

In  regard  to  the  use  of  behavioral 
neurologists  and  other  specialists  to 
evaluate  these  injuries,  we  do  not 
exclude  the  use  of  those  specialists.  If 
such  specialists  are  sources  of  record, 
we  will  utilize  their  reports,  and  if  they 
are  not  sources  of  record  but  their 
expertise  is  needed,  we  will  obtain  it. 

We  do  recognize,  however,  that 
mental  impairment  due  to  traumatic 
brain  injury  is  sometimes  difficult  to 
assess,  especially  in  view  of  the  subtle 
findings  sometimes  associated  with  that 
injury.  In  those  circumstances, 
neuropsychological  testing  may  be 
useful  in  determining  these  subtle  brain 
function  deficiencies.  Therefore,  we 
have  added  a  statement  in  the  fifth 
paragraph  of  12.00D  to  emphasize  the 
usefulness  of  such  testing. 

In  view  of  the  unique  evaluation 
problems  of  traumatic  brain  injuries,  we 
are  initiating  a  special  study  to  ensure 
that  these  rules  as  well  as  the  other 
rules  serve  as  valid  measures  of 
disability  due  to  such  injury.  This  study 
will  be  conducted  with  the  assistance  of 
appropriate  experts  in  the  health  care 
field  familiar  with  the  unique  problems 
of  traumatic  brain  injury. 

Comment:  A  large  number  of 
commenters  indicated  that  autism  and 
other  related  conditions  are  not  covered 
by  any  of  the  proposed  listings,  and 
therefore,  that  would  result  in  confusion 
of  application  of  the  listings  to  autistic 
persons.  These  commenters  recommend 
that  autism  be  addressed  in  both  listing 
12.02  (Organic  Mental  Disorders)  and 
listing  12.05  (Mental  Retardation). 

Response:  We  agree  that  it  would  be 
useful  to  specifically  address  autism  in 
the  listings.  However,  we  believe  the 
most  appropriate  place  to  do  so  is  listing 
12.05.  According  to  information  from  the 
National  Society  for  Children  and 
Adults  with  Autism,  the  vast  majority  of 
cases  of  autism  should  be  able  to  be 
adjudicated  under  those  criteria  since 
the  vast  majority  of  autistic  individuals 
have  below  average  IQs.  For  the  smaller 


population  of  autistic  individuals  who 
do  not  have  below  average  IQs,  gross 
deficits  of  social  and  communicative 
skills  are  often  evidenced.  Therefore,  we 
have  added  language  to  12.050  (formerly 
12.05C  in  the  proposed  regulations)  to 
address  such  individuals. 

Comment:  Several  commenters 
requested  that  specific  criteria  for  the 
evaluation  of  Alzheimer's  disease  be 
provided. 

Response:  Listing  12.02  (Organic 
Mental  Disorders)  contains  criteria 
adequate  for  the  evaluation  of 
Alzheimer's  disease. 

12.03    Schizophrenic,  Paranoid  and 
Other  Psychotic  Disorders 

CommenL  One  commenter  indicated 
that  the  criteria  in  paragraph  A  of  listing 
12.03  are  not  sufficient  to  conclude  a 
diagnosis  of  schizophrenia. 

Response:  Specific  signs  and 
symptoms  under  any  of  the  listings  12.02 
through  12.09  cannot  be  considered  in 
isolation  from  the  description  of  the 
mental  disorder  contained  at  the 
beginning  of  each  listing  category.  In  the 
Notice  of  Proposed  Rulemaking,  the 
description  of  the  disorder  was  the 
parenthetical  material  that  immediately 
followed  the  listing  title.  We  have 
removed  the  parentheses  from  that 
material  to  emphasize  the  fact  that  the 
part  A  requirements  should  only  be 
considered  after  the  description  of  the 
mental  disorder  is  satisfied.  Language  to 
this  effect  has  been  added  to  the  second 
paragraph  of  12.00A  to  clarify  this  point. 

Comment:  One  commenter  indicated 
that  it  was  unclear  as  to  how  the 
requirements  of  listing  12.03  were 
satisfied,  i.e.,  what  combination  of 
paragraphs  A,  B,  and  C  would  satisfy 
the  requirements  of  the  listing. 

Response:  We  believe  the 
combination  of  the  paragraphs  within 
listing  12.03  which  satisfy  the  listing  are 
clearly  stated  in  that  listing,  i.e.,  when 
the  requirements  in  A  and  B  are 
satisfied,  or  when  the  requirements  in  C 
alone  are  satisfied. 

Comment-  Several  commenters 
indicated  that  paragraph  C2  In  Listing 
12.03,  which  describes  current  history  of 
2  or  more  years  of  inability  to  function 
outside  a  highly  supportive  living 
situation,  is  in  conflict  %vith  the  12- 
month  duration  requirement  of  the 
disability  program. 

Response:  A  possible  result  of  making 
paragraph  C  only  of  12-months'  duration 
is  to  create  confusion  because 
paragraph  C  applies  only  when  the 
acute  component  of  the  condition  has 
been  present  but  due  to  the  use  of 
medication  of  psychosocial  support  the 
symptoms  and  signs  have  been 
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attenuated.  The  usual  slumbering 
condition  after  one  or  more  episodes  of 
acute  symptoms  that  limit  the  ability  to 
function  should  be  differentiated  from 
the  acute  psychotic  episode.  Therefore, 
to  make  it  different,  the  time  condition 
of  2  or  more  years  should  be  kept. 

The  2-year  requirement  taken  from 
DSM  III  and  placed  in  criterion  C2  is  a 
test  of  severity  not  duration  and  can 
only  be  applied  retroactively.  The  12- 
month  duration  requirement  is  in  the 
law  and  cannot  be  modified  by  the 
regulatory  process. 

Comment:  Several  commenters 
questioned  what  the  difference  was 
between  the  B4  and  Cl  criteria  in  listing 
12.03. 

Response:  The  language  in  the  two 
paragraphs  is  similar  except  that  in  B4, 
deterioration  takes  place  only  under 
stress,  such  as  might  be  encountered  in 
competitive  employment.  In  Cl.  the 
individual  has  had  a  past  history  of 
acute  decompensation  and  now  has  his 
or  her  symptoms  attenuated  by 
medication  or  a  psychosocial  support 
system.  The  deterioration  here  would 
occur  with  an  increase  in  mental 
demands,  not  necessary  only  the  stress 
of  employment.  The  difference  is  one  of 
degree  and  this  criterion  is  for  a  specific 
class  or  chronically  ill  psychotic 
individuals  who  no  longer  show  obvious 
signs  and  symptoms.  The  language  in  Cl 
was  modified  to  clarify  this  distinction. 

Comment.  A  number  of  commenters 
found  the  Cl  criterion  in  listing  12.03 
confusing,  and  indicated  that  the 
standard  requiring  increased  use  of 
mental  health  services  may  not  be 
appropriate. 

Response:  We  believe  that  the 
revision  to  the  Cl  criterion,  as  discussed 
in  the  response  preceding  this  response, 
will  address  these  commenters' 
concerns. 

Comment.  One  commenter  indicated 
that  the  phrase  in  paragraph  C2  of 
Listing  12.03  "inability  to  function" 
should  be  defmed. 

Response:  It  seems  clear  that  the 
"inability  to  function"  is  indicative  of 
decompensation  and  a  continuous  need 
for  structured  living  when  such 
psychosocial  support  is  removed. 

12.04    Affective  Disorders 

Comment:  One  commenter  suggested 
that  12.04A1  may  be  difficult  to 
document  because  it  requires  the 
presence  of  four  symptoms. 

Response:  The  requirement  of  multiple 
symptoms  as  evidence  of  depression  is 
well  established.  Paragraph  Al  in  12.04 
is  consistent  with  that  practice. 

Comment.  Two  commenters  suggested 
that  the  number  of  criteria  for 
depression  syndrome  under  12.04A1  be 


three  rather  than  four  in  order  to  be 
consistent  with  dysthymic  syndrome  as 
defined  in  DSM-III. 

Response:  The  requirement  for 
meeting  four  of  the  criteria  in  12.04A1  is 
an  intentional  compromise  between 
usual  standards  for  dysthymic  and 
major  depression.  We  do  not  believe 
this  requirement  will  disadvantage 
severely  impaired  individuals  who 
would  have  the  functional  restriction  in 
paragraph  B.  as  such  individual  would 
clearly  be  unable  to  work. 

Comment:  One  commenter  suggested 
that  the  number  of  criteria  for  manic 
syndrome  under  12.04A2  should  be  two 
rather  than  three. 

Response:  The  regulatory  criteria  for 
manic  syndrome  requiring  three  medical 
findings  is  consistent  with  current 
diagnostic  practice. 

Comment'  One  commenter  suggested 
adding  "more  talkative"  as  a  criterion 
for  manic  syndrome  under  12.04A2. 

Response:  Criterion  12.04A2b 
"Pressure  of  speech"  addresses  this 
same  issue  and  is  more  consistent  with 
diagnostic  practice.  If  this  additional 
and  duplicative  element  were  included, 
pressure  of  speech  would  be  given 
double  weight. 

Comment-  One  commenter  said  that 
section  12.04B4  fails  to  consider 
claimants  who  are  vulnerable  to 
repeated  acute  episodes  if  exposed  to 
stressful  environments. 

Response:  The  B4  criterion  deals  with 
individuals  who  experience 
decompensation  and  exacerbation  of 
signs  and  symptoms  under  the  stress  of 
work  or  work-like  settings.  Individuals 
who  decompensate  under  nonspecific 
stressful  situations  should  satisfy  the 
other  B  criteria.  The  specific  language  in 
B4  is  meant  to  cover  those  individuals 
who  decompensate  only  when  mental 
demands  are  increased  such  as  is 
required  in  a  work  situation. 

Comment:  Two  commenters  suggested 
that  the  criteria  of  12.03C  be  added  to 
12.04.  One  said  this  change  was  needed 
for  claimants  with  schizoaffective 
disorders.  The  other  commenter  felt  that 
the  criteria  of  12.03C  were  applicable  to 
all  claimants  with  affective  disorders. 
Response:  Concerning  the  first  point, 
schizoaffective  disorders  should  be 
evaluated  under  12.03.  Concerning  the 
second  point,  we  judged  that  the 
characteristically  progressive  nature  of 
schizophrenic  disorders  is 
fundamentally  different  from  the 
characteristically  intermittent  and 
remitting  nature  of  affective  disorders. 
We  concluded  that  the  criteria  of  12.03C 
would  not  mean  that  an  individual  with 
an  affective  disorder  could  not 
reasonably  be  expected  to  engage  in 
gainful  work  activity.  This  is.  however. 


an  area  where  further  research  and 
clinical  experience  may  be  expected  to 
provide  useful  information. 

Comment:  One  commenter 
recommended  that  "pervasive  loss  of 
interest  in  almost  all  activities"  be 
added  to  the  paragraph  A  criteria  for  the 
depressive  syndrome. 

Response:  We  believe  that  this 
recommendation  has  merit  and  is, 
therefore,  being  adopted.  Paragraph 
12.04Ala  has  been  changed  to  read  "a. 
Anhedonia  or  pervasive  loss  of  interest 
in  almost  all  activities;  or." 

12.04    Mental  Retardation  « 

Comment:  Several  commenters 
recommended  a  change  of  wording  in 
the  description  of  "mental  retardation" 
in  listing  12.05  to  better  reflect 
professionally-accepted  terms. 

Response:  While  we  intended  our 
definition  to  be  descriptive  rather  than 
technical  in  its  wording,  we  accept  the 
commenters'  suggested  wording  in 
principle  as  having  specific  and  precise 
meaning  to  mental  retardation 
professionals.  However,  we  sl-.^htly 
modified  the  suggested  wording  in  the 
interest  of  clarity. 

Comment  Several  commenters 
suggested  problems  with  the  use  of 
specific  IQ  scores  in  establishing  listing- 
level  severity  for  mental  retardation.  It 
was  noted  that  the  scores  referenced  (59 
and  below,  60  to  69)  apparently  are 
those  achieved  on  the  WAIS.  It  was 
suggested  that  our  requirement  (in 
12.00D)  to  determine  "comparable 
scores"  achieved  on  other  standardized 
IQ  tests  was  problematic  ^mce  no 
recognized  comparison  chart  exists,  nor 
has  one  been  prepared  by  us  for  use  by 
disability  examiners.  To  help  eliminate 
this  chance  variation,  it  was  suggested 
that  a  greater  range  of  acceptable  scores 
be  given,  or  that  there  be  a  requirement 
that  more  than  one  IQ  test  be 
administered.  It  was  further  suggested 
that  IQ  scores  achieved  by  the  same 
individual  on  various  tests  (e.g.,  WAIS, 
WAIS-R,  Stanford  Binet),  even  though 
they  would  indicate  the  approximate 
same  level  of  mental  retardation,  varied 
considerably  in  numerical  value. 

Response:  While  we  agree  in  principle 
with  these  comm.enters,  there  are 
inherent  difficulties  in  the  use  of 
severity  levels  other  than  obtained  IQ 
scores,  and  certainly  validity  problems 
in  requiring  that  an  individual  retake  an 
IQ  test.  One  possibility  would  be  to 
require  that  the  obtained  IQ  score  be 
two  or  three  standard  deviations  below 
the  tests'  established  norms.  This  would 
be  technically  more  correct,  but 
practically  not  meaningful  to.most 
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nonprofessionals  who  use  these 
regulations. 

To  help  resolve  the  problems  in  the 
real  differences  across  test  scores,  we 
plan  to  study  this  issue  further.  In  the 
meantime,  we  have  chosen  to  revise  the 
wording  of  the  proposed  rule  to  reflect 
our  reliance  on  the  WAIS. 

Comment:  Several  commenters 
suggested  that  paragraph  A  of  listing 
12.05  be  changed  from  ".  .  .  failure  to 
develop  even  the  most  primitive  self- 
help  skills  .  .  .  and  requiring  custodial 
care"  to  "dependence  on  others  for 
personal  needs  .  .  .  and  inability  to 
follow  directions.  .  .  ."  The  commenters 
point  out  that  even  the  most  profoundly 
retarded  individuals  develop  some  self- 
help  skills  although  they  may  require 
help  to  make  such  activity  meaningful 
and  to  avoid  accidents. 

Response:  We  accepted  this  suggested 
wording.  It  does  not  alter  our  intended 
meaning,  but  uses  terms  which  are 
considered  more  technically  correct  in 
the  mental  retardation  Held. 

Comment-  Several  commenters 
expressed  the  following  concerns  about 
paragraph  C  of  listing  12.05:  The 
requirement  for  specific  functional 
limitations  (i.e.,  12.05C  1  through  4) 
beyond  meeting  established  IQ  score 
levels  makes  this  listing  more  difficult  to 
achieve  than  other  listings;  the  types  of 
functional  limitations  specified  are  not 
appropriate  for  the  mentally  retarded; 
and  the  requirement  that  two  of  the 
functional  limitations  be  present  in 
order  to  meet  or  equal  the  listing 
severity  level  is  too  stringent. 

Response:  Our  process  of  determining 
the  number  of  the  stated  four  functional 
limitations  that  must  be  present  was 
based  on  professional  advice  and 
consideration  of  the  degree  of  severity 
required  to  preclude  work.  We  continue 
to  believe  that  two  of  the  functional 
limitations  should  be  required  since  that 
reflects  impairment  severity  that  would 
preclude  work.  If  there  is  a  separate 
mental  impairment,  the  case  can  be 
considered  under  the  multiple 
impairment  criterion  which  was  added 
to  the  listing  (12.0SC).  If  we  determine 
disability  on  the  basis  of  behavioral  and 
functional  llmitabons  related  directly  to 
the  mental  retardation  syndrome,  then  it 
is  believed  the  stricter  criterion  is 
justified  and  equivalent  to  the 
requirements  for  other  impairments. 

With  regard  to  the  commenters" 
assertion  that  the  types  of  functional 
limitations  specified  are  not  appropriate 
for  evaluation  of  the  mentally  retarded, 
one  specific  suggestion  was  to  add  a 
reference  to  "pace"  of  work  in  12J)5C, 
relating  to  failure  to  complete  tasks  due 
to  deHciencies  in  concentration  or 
persistence.  Since  the  pace  of  work  is  a 


salient  point  in  determining  whether  a 
mentally  retarded  individual  can 
function  acceptably  in  a  work  setting, 
we  have  accepted  this  suggestion.  We 
believe  this  addition  is  also  applicable 
for  the  other  listing  categories,  and  have 
added  it  to  all  those  categories  (i.e..  the 
B3  criterion). 

Another  suggestion  was  to  alter  the 
wording  of  i2J0BC4  to  take  into  account 
the  behavioral  aspects  of  mental 
retardation.  We  believe  this  suggestion 
has  merit,  not  only  for  listing  12.05  but 
for  all  the  listings.  Therefore,  we  have 
added  language  to  the  listings  (the  C4 
criterion  in  12.05  and  the  B4  criterion  in 
the  other  listings]  to  address  the 
behavior  aspects  of  mental  disorders. 

Comment:  Several  commenters 
suggested  that  we  add  a  new  paragraph 
to  12.05  which  would  reinstate  a  section 
of  the  former  mental  retardation  listing 
(12.05C).  That  section  refers  to  a 
combination  of  mental  retardation  and 
other  physical  or  mental  impairments 
leading  to  disability.  It  is  asserted  that 
this  wording  would  be  valuable  in  the 
determination  of  disability  for  those 
individuals  whose  mental  retardation 
level  would  not  be  sufficient,  alone,  to 
establish  the  sufficient  severity  level, 
but  who  have  other  impairments  which 
lead  to  disability. 

Response:  When  we  determined  to 
drop  that  section  from  the  proposed  rule, 
we  sought  to  replace  it  with  the  severity 
indices  in  the  proposed  12.05C.  We 
agree,  however,  that  not  specifically 
mentioning  the  combination  of  mental 
retardation  with  other  mental/physical 
impairments  may  be  problematic. 
Therefore,  we  have  included  a  specific 
paragraph  to  12.05  (paragraph  C)  to 
address  a  combination  of  mental 
retardation  with  another  mental  or 
physical  impairment.  The  proposed 
paragraph  C  has  been  relettered  as 
paragraph  D. 

Comment  Several  commenters 
recommended  the  addition  of  a 
paragraph  to  the  preface  of  the  listings 
which  would  separately  address  mental 
retardation.  These  conunenters  l}elieve 
this  is  necessary  since  there  are 
differences  between  mental  retardation 
and  the  other  listed  mental  disorders 
categories. 

Response:  We  believe  that  adequate 
guidance  is  already  given  in  the  revised 
listings  as  to  the  correct  application  of 
the  mental  retardation  listing,  and, 
therefore,  further  guidance  in  the 
prefactory  material  is  unnecessary. 
Furthermore,  we  believe  that  the 
medical  consultants  reviewing  the 
evidence  for  purposes  of  the  disability 
determination  are  aware  of  the 
differences  between  mental  retardation 


and  the  other  listed  mental  disorders 
categories. 

Comment-  A  large  number  of 
commenters  indicated  that  autism  and 
other  related  conditions  are  not  covered 
by  any  of  the  proposed  listings,  and 
therefore,  that  would  result  in  confusion 
in  application  of  the  listings  to  autistic 
persons.  These  commenters  recommend 
that  autism  be  addressed  in  both  listing 
12.02  (Organic  Mental  Disorders)  and 
listing  12.05  (Mental  Retardation). 

Response:  We  opted  to.place  autism 
in  the  same  listing  as  mental  retardation 
as  both  are  developmental  disabilities 
and  the  vast  majority  of  austistic  people 
have  subnormal  scores  on  intelligence 
testing.  It  is  true  that  perhaps  as  many 
as  15  pereent  of  the  autistic  people  do 
not  have  these  reduced  IQ's  but  they  do 
have  communications  disorders, 
problems  in  social  relationships,  bizarre 
movements  and  perseveration  that 
characterize  the  illness.  Language  has 
been  added  to  paragraph  D  to  adcjress 
autistic  individuals  who  do  not  have 
reduced  IQ's.  We  revised  the  title  of 
listing  12.05  to  read  "Mental  Retardation 
and  Autism"  and  added  a  description  of 
the  findings  necessary  to  establish 
autism. 

Comment-  One  commenter 
recommended  that  a  criterion  be  added 
to  listing  12.05  to  address  individuals 
who  have  IQ's  In  the  range  of  70  to  79. 

Response:  We  believe  that  disability 
for  individuals  with  IQ's  in  the  range  of 
70  to  79  is  more  appropriately 
determined  when  the  individual's  RFC 
and  vocational  factors  are  considered. 

12.06    Anxiety  Related  Disorders 

Comment-  Several  commenters 
requested  better  definitions  and 
examples  of  terms  in  the  paragraph  A 
criteria  in  12.06  such  as  "apprehensive 
expectations."  "motor  tensions." 
"autonomic  hyperactivity,"  and 
"vigilance  and  scanning.'* 

Response:  These  terms  are  in  general 
use  in  the  mental  health  field  and  are 
defined  and  used  in  DSM-III.  We  do  not 
believe  such  definitions  belong  in  the 
listings  themselves. 

Comment-  One  conunenter  suggested 
that  it  would  be  hard  to  rule  out 
malingering  in  professed  phobias  and 
panic  disorders. 

Response:  Distinguishing  malingering 
from  actual  anxiety  disorders  is  always 
difficult  when  based  on  symptom 
reports  by  the  claimant  alone.  That  is 
why.  throughout  our  disability 
determination  process,  signs  are 
necessary  to  substantiate  a  claim.  In  the 
case  of  a  phobic  disorder  avoidant 
behavior  must  be  observed  and 
documented,  and  of  course,  must 
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produce  marked  limitations  in 
functioning  before  the  listing  could  be 
met  or  equaled.  In  the  case  of  panic 
disorders,  we  would  expect 
documentation  of  the  objective  physical, 
as  well  as  the  subjective  mental, 
manifestations  of  panic  (e.g..  sweating 
and/or  tachycardia). 

CommenL  Two  commenters  criticized 
the  paragraph  C  criterion  in  listing  12.06 
of  "complete  inability  to  function 
independently"  as  too  stringent  on  the 
basis  that  it  requires  a  "vegetative 
state"  and  goes  beyond  the  work-related 
limitations  intended  by  the  statute. 

Response:  On  balance,  most 
commenters  agreed  with  the  NPRM  on 
this  issue.  We  did  not  mean  that  a 
finding  of  function  requires  a 
"vegetative  state."  The  issue  is  one  of 
independence. 

12.07    Somatoform  Disorders 

Comment:  A  number  of  commenters 
requested  that  "pain"  be  included  as  a 
criterion  in  paragraph  A  of  listing  12.07. 

Response:  As  indicated  in  the 
proposed  rules,  we  are  deferring  the 
inclusion  of  "pain"  as  a  criterion  in 
paragraph  A  of  12.07  until  additional 
study  can  be  done  concerning  pain  and 
its  disabling  effects.  A  Commission  on 
the  Evaluation  of  Pain  is  serving  as  the 
basis  for  this  study. 

Comment:  Several  commenters 
requested  that  we  eliminate  the  phrases 
"of  several  years  duration"  and 
"beginning  before  age  30"  from 
paragraph  A  of  hsting  12.07  since  they 
do  not  understand  the  relevance  of 
them. 

Response:  These  criteria  are 
consistent  with  current  medical  practice 
in  establishing  the  presence  of 
somatoform  disorders,  and,  therefore, 
are  being  retained. 

1Z08    Personotity  Disorders 

Comment  One  commenter  indicated 
that  12.08  could  be  interpreted  more 
"liberally"  than  other  sections  of  the 
listings. 

Response:  No  indication  of  how  this 
could  be  interpreted  more  liberally  was 
given.  We  do  not  agree  since  the 
proposal  requires  three  of  the  B  criteria 
rather  than  the  two  B  criteria  required 
for  most  other  listings. 

Comment-  Several  commenters 
suggested  that  items  B3  and  54  could 
only  be  documented  based  on  past  work 
history  and  this  will  frequently  be 
unavailable  because  the  claimant  has 
not  worked. 

Response:  Neither  B3  nor  84  requires 
documentation  based  on  actual  work.  B3 
requires  documentation  of  deficiencies 
of  concentration  and  persistence 
resulting  in  frequent  failure  to  complete 


tasks  in  work  settings  or  elsewhere.  The 
B4  criterion  requires  episodes  of 
deterioration  or  decompensation  in 
work  or  work-like  situations. 
Documentation  for  B3  and  B4  may  be 
obtained  based  on  findings  derived  from 
usual  or  customary  activities  in  which 
the  claimant  has  been  involved. 
Documentation  would  also  be  available 
from  specific  clinical  and  laboratory 
findings  such  as  a  psychiatric  or 
psychological  examination. 
psychological  testing,  and  woik 
sampling  evaluations. 

CommenL  Several  commenters 
indicated  that  only  two  of  the  four  B 
criteria  should  be  required  for  listing 
12.08  since  that  would  be  sufficient  to 
determine  an  individual  is  unable  to 
work.  Otherwise,  hsting  12.06  would  be 
more  strict  than  the  other  listings. 

Response:  Personality  disorders  (as 
well  as  somatoform  disorders  in  12.07) 
are  beheved  to  be  inherently  less 
disabling  than  mental  disorders  such  as 
psychotic  disorders.  In  addition,  there 
are  inherent  problems  in  assessing 
issues  such  as  the  role  of  motivation  in 
determining  the  severity  of  personality 
disorders.  For  these  reasons,  more 
stringent  criteria  have  been  proposed  to 
meet  this  listing.  Individuals  with 
personality  disorders  which  are  more 
than  not  severe  but  do  not  meet  or  equal 
the  listings  would  still  have  a  detailed 
RFC  completed  which  would  lead  to  a 
fmding  of  disabiUty  in  appropriate 
cases. 

Comment  One  commenter  suggested 
that  subsection  C  of  hsting  12X3  should 
be  added  to  section  12.08  for  personality 
disorders.  Other  commenters 
recommended  that  paragraph  C  should 
apply  to  all  hstings. 

Response:  Personahty  disorders  are 
characterized  by  inflexible  and 
maladaptive  behavior  manifested  in  an 
individual's  long  term  fimctioning  rather 
than  being  limited  to  discrete  episodes 
of  illness.  Subsection  C  of  12.03  was 
intended  to  be  used  for  individuals  who 
have  illnesses  which  are  more  episodic 
in  nature  and  tenuously  controlled  with 
medications  and/or  psychosocial 
support.  For  this  reason,  12.03  would  not 
customarily  be  applicable  to  personaUty 
disorders.  If  the  rare  instance  ever 
occurred  where  subsection  C  of  12.03 
might  be  apphcable,  the  concept  of 
"equals"  should  be  considered.  Similar 
reasoning  is  apphcable  for  not  adding 
paragraph  C  to  the  other  listings. 

Comment  One  commenter  suggested 
that  12.08A  omits  signs  and  symptoms  of 
histrionic  and  narcissistic  personality 
disorders  and  that  a  criterion  should  be 
included  for  identity  disturbances  and 
chronic  feelings  of  emptiness  whidi 


characterizes  a  borderline  personality 
disorder. 

Response:  The  paragraph  A  criteria  in 
12.08  are  not  intended  to  be  a 
comprehensive  diagnostic  list.  In  rare 
instances  where  criteria  other  than  that 
of  12.08A  would  be  used  to  medically 
substantiate  a  personality  disorder,  then 
the  use  of  the  concept  of  "equals" 
should  be  considered. 

Comment  Several  commenters 
indicated  that  certain  signs  or  symptoms 
listed  in  the  paragraph  A  criteria  of 
listing  12.08  were  very  similar  or  the 
same  as  the  paragraph  A  criteria  of 
other  listings.  This  would  lead  to 
problems  in  deciding  which  listing  to 
use.  It  could  also  result  in  different 
decisions  depending  on  which  listing  is 
used. 

Response:  The  intention  of  the 
paragraph  A  criteria  is  to  substantiate 
the  presence  of  the  mental  disorder. 
Specific  signs  and  symptoms  under 
listings  IZXiZ  through  12.00  cannot  be 
considered  in  isolation  from  the 
description  of  the  mental  disorder 
contained  at  the  beginning  of  each 
listing  category.  Impairments  must  be 
analyzed  or  reviewed  under  the  mental 
disorder  category(ies)  which  is 
supported  by  the  individual's  clinical 
findings.  For  example,  while 
seclusiveness  and  isolation  may  not 
always  refer  to  separable  or  distinct 
attributes,  the  individual's  condition 
should  be  adjudicated  under  the  mental 
disorder  category  for  which  the  signs 
and  symptoms  are  considered  cUnicaUy 
characteristic  or  diagnostic  We  have 
added  language  to  the  second  paragraph 
of  12.00A  to  clarify  this. 

Comment  One  commenter 
recommended  adding  a  statement  to  the 
listings  to  indicate  that  an  impairment 
should  not  be  analyzed  under  hsting 

12.08  if  it  can  be  adjudicated  under  any 
other  hsting. 

Response:  As  discussed  in  the 
response  prior  to  this  response. 
impairments  must  be  analyzed  or 
reviewed  under  the  mental  disorder 
category(ies)  which  is  supported  by  the 
clinical  fmdings. 

12.09  Substance  Addiction  Disorders 

Comment  A  number  of  commenters 
agree  that  there  is  a  need  for  a  separate 
discrete  hsting  for  substance  addiction 
disorders:  however,  they  believe  that  the 
reference  listing  substituted  by  us  for 
the  listing  developed  by  the  work  group 
is  inadequate. 

Response:  As  indicated  in  the 
proposed  rules,  we  agree  that  new 
developments  in  medical  research 
provide  some  support  for  the  work 
group's  proposed  listing.  However,  we 
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believe  that  the  work  group's  proposed 
listing  must  be  subjected  to  further 
study  and  analysis  before  considering 
its  adoption  as  part  of  the  listings. 

General  Comments 

Comment-  Several  conunenters 
indicated  that  for  the  sake  of  consistent 
application  of  the  revised  listings,  it  is 
essential  for  adequate  training  to  be 
provided  to  the  users  of  the  revised 
listings.  In  addition,  some  commenters 
felt  that  the  medical  community  must  be 
informed  of  the  changes. 

Response:  A  campaign  has  been 
undertaken  to  inform  the  medical 
community  of  the  revisions.  In  addition, 
adequate  training  will  be  provided  on 
the  revised  listings. 

Comment:  One  commenter  called  to 
our  attention  a  number  of  typographical 
errors  that  appeared  in  the  proposed 
rules  and  requested  that  corrective 
action  be  taken. 

Response:  We  thank  this  commenter 
for  calling'those  errors  to  our  attention, 
and  we  have  taken  measures  to  correct 
those  errors. 

Comment-  One  commenter  noted  that 
we  have  entered  into  a  contract  with  the 
American  Psychiatric  Association  to 
provide  for  an  ongoing  review  of  the 
revised  listings.  The  commenter  urged  us 
to  consider  contracting  with  other 
organizations  having  specialized  areas 
of  expertise,  e.g..  mental  retardation,  so 
that  a  more  comprehensive  review  of 
the  revised  listings  could  be  done. 

Response:  We  will  consider 
contracting  with  other  expert  groups  for 
future  evaluations  of  the  mental  listings. 

Comment-  Several  commenters 
questioned  the  need  for  the  3  year 
sunset  provision  in  the  proposed  rules. 
Some  question  the  need  for  one  at  all. 
while  others  felt  that  the  time  period 
should  be  extended. 

Response:  During  this  3  year  period, 
we  will  carefully  monitor  the  regulations 
to  ensure  an  ongoing  evaluation  of  the 
medical  evaluation  criteria.  Periodic 
updating  and  revisions  in  this  area  are 
needed  because  of  the  dynamic  nature 
of  the  diagnoses,  evaluation  and 
treatment  of  the  mental  disease  process. 

Comment-  Several  commenters 
indicated  that  the  listings  categories 
should  have  been  expanded  even  further 
than  the  eight  categories  in  the  proposed 
rules  in  order  to  address  particular 
aspects  of  categories  not  listed,  such  as 
borderline  personality  disorders  and 
ecological  mental  illness.  Another 
commenter  recommended  that  we  add  a 
statement  to  discuss  how  an  impairment 
should  be  evaluated  if  it  is  not  one  of  the 
eight  listed  categories. 

Response:  Because  of  the  diversity  of 
mental  disorders,  it  was  necessary  to 


group  some  disorders  under  a  single 
listing.  The  organization  of  the  revised 
listings  is  based  on  input  from  leading 
experts  in  the  field  of  mental  health  and 
on  the  third  revision  of  the  DSM  III 
which  provides  a  realistic  organization 
in  terms  of  the  common  characteristics 
of  the  mental  disorders  that  are 
evaluated  under  a  particular  listing.  If 
an  impairment  is  not  listed,  it  can  be 
evaluated  in  accordance  with  the 
"medical  equivalence"  concept  (see 
regulations  404.1526  and  416.926). 

In  the  case  of  borderline  personality 
disorders,  it  is  a  difficult  differential 
diagnosis  which  is  sometimes  classified 
under  personality  disorders  and 
sometimes  under  schizoaffective 
schizophrenia.  Depending  on  the 
presentation  of  the  individual  and  the 
judgment  of  the  physician,  either  the 
12.03  or  12.08  criteria  might  be  applied. 

Concerning  ecological  mental 
illnesses,  such  illnesses  have  not  been 
specifically  included  in  the  listings  since 
there  is  no  broad  clinical  acceptance  of 
such  illnesses.  Claims  on  the  basis  of 
ecological  illnesses  would  be  handled 
under  the  medical  equivalence  concept. 

Comment-  Several  commenters 
indicated  that  the  proposed  rules  failed 
to  address  the  childhood  mental  listings. 
Another  commenter  indicated  that  these 
rules  failed  to  address  those  individuals 
who  are  physically  disabled. 

Response:  Concerning  the  childhood 
mental  listings,  they  are  currently  being 
analyzed  with  the  intent  of  revising 
them.  Proposed  revisions  to  the 
childhood  mental  listings  will  be 
published  in  the  Federal  Register  as 
proposed  rules  to  permit  the  public  to 
conmient  on  them.  Concerning  the 
evaluation  of  individuals  with  physical 
impairments,  these  rules  were  not 
intended  for  that  purpose.  Evaluation  of 
physical  impairments  is  achieved 
through  the  nonmental  sections  of  the 
Listing  of  Impairments. 

Comment-  Several  commenters 
indicated  that  the  new  listings  require 
more  evidence,  and  thus  will  adversely 
impact  processing  time.  These 
commenters  indicated  that  some 
administrative  procedure  such  as 
"medical  hold"  would  help  ensure 
compliance. 

Response:  We  have  a  responsibility  to 
make  fair,  accurate,  and  prompt 
decisions  for  those  individuals  who  seek 
benefits.  We  realize  that  these  listings 
and  other  initiatives  require  more, 
different,  and  better  documentation,  but 
we  can  only  speculate  as  to  what  effect 
these  changes  may  have  on  processing 
time.  All  cases  must  be  well 
dociunented  before  a  decision  is  made. 
At  the  same  time,  we  will  not  retreat 


from  our  goal  and  responsibility  to 
provide  prompt  decisions. 

Comment-  A  number  of  commenters 
requested  that  various  terms  contained 
in  the  proposed  rules  be  defined. 

Response:  To  the  extent  possible,  this 
has  been  done,  e.g.,  "marked"  has  been 
clarified  in  12.00C.  However,  further 
clarification  of  most  terms  was  found 
unnecessary,  since  the  terms  were  either 
defined  in  standard  medical  dictionaries 
or  elsewhere  in  our  materials. 

Comment-  A  number  of  commenters 
have  recommended  various 
modifications  or  additions  to  the 
proposed  criteria  which  are  used  to 
medically  substantiate  an  impairment 
for  purposes  of  evaluation  under  the 
listings  (the  paragraph  A  criteria). 

Response:  Some  of  these 
recommendations  have  been  responded 
to  under  the  mental  disorder  listing 
addressed  by  the  recommendations. 
Those  that  were  not  specifically 
addressed  were  not  adopted.  That  is  not 
to  say  that  the  recommended  criteria 
could  not  be  used  to  medically 
substantiate  a  mental  disorder 
impairment.  Some  of  the  recommended 
criteria  could  be  used  for  that  purpose 
under  the  medical  equivalence  concept. 
However,  most  of  the  recommended 
criteria  were  unique  or  uncommon  and 
would  be  more  appropriately  a 
consideration  under  the  medical 
equivalence  concept. 

Additional  Changes 

We  expanded  the  list  of  criteria  in 
paragraph  A  of  Listing  12.04  (affective 
disorders)  to  incorporate  another 
criterion  that  can  be  used  to  medically 
substantiate  a  depressive  or  manic 
syndrome.  The  criterion  is 
"hallucinations,  delusions,  or  paranoid 
thinking."  We  believe  this  criterion  is  as 
equally  valid  in  medically  substantiating 
a  depressive  or  manic  syndrome  as  the 
criteria  contained  in  the  proposed  rules. 

The  criterion  in  paragraph  A3  of 
listing  12.04  (affective  disorders)  has 
been  reworded  in  order  to  clarify  that 
the  bipolar  syndrome  must  have  a 
history  of  a  full  symptomatic  picture  of 
both  manic  and  depressive  syndromes. 
However,  it  needs  only  be  currently 
characterized  by  either  of  these 
syndromes. 

We  grouped  the  "e"  through  "i" 
criteria  in  paragraph  A2  of  listing  12.07 
(Somatoform  Disorders)  so  that  they 
appear  in  a  more  logical  way.  As 
proposed,  those  criteria  appeared  as  "e. 
psychogenic  seizures:  or  f.  Coordination 
disturbance;  or  g.  Akinesia;  or  h. 
Dyskinesia;  or  i.  Anesthesia."  Those 
criteria  now  appear  as  follows;  "e. 
Movement  and  its  control  (e.g., 
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coordination  disturbance,  psychogenic 
seizures,  akinesia,  dyskinesia):  pr  f. 
Sensation  (e.g.,  diminished  or 
heightened)." 

We  revised  the  disorders  cross 
referenced  in  paragraph  A  of  12.09 
(Substance  Addiction  Disorders)  from 
"Chronic  brain  damage"  to  "Organic 
mental  disorders,"  since,  "Organic 
mental  disorders"  (Listing  12.02)  is  the 
name  of  the  disorders  being  cross 
referenced. 

Executive  Order  12291:  These 
regulations  are  not  expected  to  produce 
significant  additional  program  costs 
when  compared  to  those  which  would 
be  incurred  under  prior  regulations. 
They  will  not  affect  the  economy  by 
$100  million  or  more  yearly  and  will  not 
increase  costs  or  prices  significantly  for 
any  segment  of  the  population  or 
otherwise  meet  the  criteria  for  a  major 
rule  as  specified  in  Executive  Order 
12291.  Therefore,  we  have  determined 
that  a  regulatory  impact  analysis  is  not 
required. 


Regulatory  Flexibility  Act 

We  certify  that  these  regulations  do 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 

Paperwork  Reduction  Act 

Under  Pub.  L.  96-511  (the  Paperwork 
Reduction  Act  of  1980).  we  are  required 
to  submit  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  any  reporting  or  recordkeeping 
requirement  inherent  in  a  proposed  and 
final- rule.  Sections  404.1520a  and 
418.920a  of  this  rule  provide  for  the 
preparation  of  a  standard  document  as  a 
part  of  the  procedure  for  evaluating 
mental  impairments.  At  the  initial  and 
reconsideration  levels  of  adjudication, 
the  document  is  completed  by  a  medical 
consultant  who  is  generally  in  the 
employ  of  a  State  disability 
determination  services  that  makes 
disabihty  determinations  for  us. 

OMB  has  determined  that  this 
constitutes  an  information  collection 
requirement  that  is  subject  to  review 


and  approval  under  the  Paperwork 
Reduction  Act.  When  the  Notice  of 
Proposed  Rulemaking  was  published, 
the  public  was  invited  to  submit 
comments  on  the  use  of  the  document  to 
the  Office  of  Information  and  Regulatory 
Affairs.  OMB.  No  comments  were 
received,  and  the  requirement  has  been 
cleared  by  OMB  (0960-0413). 

(Catalog  of  Federal  Domestic  Program  No«. 
13.802.  Social  Security  Disability  Insuj-anGe: 
13.807,  Supplemental  Security  Income 
Program)  i 

List  of  Subjects  in  20  CFR  Fart  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-age,  Survivors  and 
disability  insurance. 

Dated:  June  19. 1985. 
Martha  A.  McSteen, 
Acting  Commissionerof  Social  Security. 

Approved:  July  29, 1985. 
Margaret  M.  Itockler. 
Secretary  of  Health  and  Human  Services. 

KLUNQ  COOC  4tM-11-M 
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PSYCHIATRIC  REVIEW  TECHNIQUE  FORM 


Name 


SSN 


Assessment  is  For:   |   |  Current  Evaluation  |   '  12  Mo.  After  Onset: 


I   I  Date  Last  Insured: 


I — I 


I  Other: 


to 


Reviewer  s  Signature 


i  Date 


I.   MEDICAL  SUMMARY 


A.  Medical  Disposition(s): 


1. 
2. 
3. 
4. 
5. 
6. 

7. 


No  Medically  Determinable  Impairment 
Impairment(s)  Not  Severe 
Meets  Listing 


Equals  Listing 


(Cite  Listing  and  subsection) 
(Cite  Listing  and  subsection) 


Impairment  Severe  But  Not  Expected  To  Last  12  Months 

RFC  Assessment  Necessary  (i.e.,  a  severe  impairment  is 
present  which  does  not  meet  or  equal  a  listed  impairment) 

Referral  To  Another  Medical  Specialty  (necessary  when 

there  is  a  coexisting  nonmental  impairment)   (Except  for  OKA 

reviewers.) 

8«   I I   Insufficient  Medical  Evidence  (i.e.,  a  programmatic  documentation 

deficiency  is  present)   (Except  for  OHA  reviewers.) 

B.   Category(ies)  Upon  Which  the  Medical  Disposition(s)  is  Based: 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 


12.02  Organic  Mental  Disorders 

12.03  Schizophrenic,  Paranoid  and  other  Psychotic  Disorders 

12.04  Affective  Disorders 

12.05  Mental  Retardation  and  Autism 

12.06  Anxiety  Related  Disorders 

12.07  Somatoform  Disorders 

12.08  Personality  Disorders 

12.09  Substance  Addiction  Disorders 
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II.  Reviewer's  Notes  (Except  OHA  reviewers.  OHA  reviewers  should  record 
the  subject  information  in  the  body  and  findings  of  their  decision.): 
A.   Record  below  the  pertinent  signs,  symptoms,  findings,  functional 
limitations,  and  the  effects  of  treatment  contained  in  the  case,  B. 
Remarks  (any  information  the  reviewer  may  wish  to  communicate  which 
is  not  covered  elsewhere  in  form,  e.g.,  duration  situations). 

III.  Documentation  of  Factors  that  Evidence  the  Disorder  (Comment  on  each 
broad  category  of  disorder.)  '    '  ~ 

A.   12.02  Organic  Mental  Disorders 


No  evidence  of  a  sign  or  symptom  CLUSTER  or  SYNDROME  which  appropriately 
fits  with  this  diagnostic  category.   (Some  features  appearing  below  may 
be  present  in  the  case  tut  they  are  presumed  to  belong  in  another  disorder 
and  are  rated  in  that  category.) 

Psychological  or  behavioral  abnormalities  associated  with  a  dysfunction 
of  the  brain  ....  as  evidenced  by  at  least  one  of  the  following: 


Present-Absent-Insufficient  Evidence 


1. 
2. 
3. 
4. 
5. 
6. 
7. 


Disorientation  to  time  and  place 

Memory  Impairment 

Perceptual  or  thinking  disturbances 

Change  in  personality 

Disturbance  in  mood 

Emotional  lability  and  impairment  in  impulse  control 

Loss  of  measured  intellectual  ability  of  at  least  15  I.Q. 
points  from  premorbid  levels  or  overall  impairment  index 
clearly  within  the  severely  impaired  range  on  neuropsychological 
testing,  e.g.,  the  Luria-Nebraska,  Halstead-Reitan,  etc. 


8. 


I — I  I — I  r 
• I  I I  I 


Other 
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B.      12.03  Schlgophrenic,  Paranoid  and  Oth»r  Psychotic  Msorders 


I — I 


I  No  evidence  of  a  sign  or  symptom  CLUSTER  or  STSDROME  which  appropriately 
fits  with  this  diagnostic  category.  (So«e  features  appearing  below  may 
be  present  in  the  case  but  they  are  presumed  to  belcmg  in  another  disorder 
and  are  rated  in  that  category.) 

I   }  Psychotic  features  and  deterioration  that  are  persistent  (continuous  or 
intermittent),  as  evidenced  by  at  least  one  of  the  following: 


Present-Absent-Insufficient  Evidence 


♦. 


1. 
2. 
3. 


'_^ 

1 

'__' 

l— 

1 

t~"~l 

1 — 

1 

1 

Delusions  or  hallucinations 

Catatonic  or  other  grossly  disorganised  behavior 

Incoherence,  loosening  of  associations,  illogical 
thinking,  or  poverty  of  content  of  speech  if  associated 
with  one  of  the  following: 


b. 


Blunt  affect,  or 


Flat  affect,  or 


Inappropriate  affect 


'   '  '   '  '   '  Emotional  withdrawal  and/or  isolation 


I   I  I 


I   I 


I — I  I — I 


i  ;   ;  other 
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C.      12.04  Affective  Disorders 


35057 


I — I 


I I   No  evidence  of  a  sign  or  symptom  CLUSTER  or  SYNDROME  which  appropriately 

fits  with  this  diagnostic  category.   (Some  features  appearing  below  may 
be  present  in  the  case  but  they  are  presumed  to  belong  in  another  disorder 
and  are  rated  in  that  category.) 

I I   Disturbance  of  mood,  accompanied  by  a  full  or  partial  manic  or  depressive 

syndrome,  as  evidenced  by  at  least  one  of  the  following; 

Present-Absent-Insufficient  Evidence 

1«   I ^  I !  I I  Depressive  syndrome  characterized  by  at  least  four  of 

the  following; 

a.  I I  Anhedonia  or  pervasive  loss  of  interest  in  almost 

all  activities,  or 

i>»  I I  Appetite  disturbance  with  change  in  weight,  or 

c.  I I  Sleep  disturbance,  or 

d.  I 1  Psychomotor  agitation  or  retardation,  or 

e.  I   I  Decreased  energy,  or 

f«  I I  Feelings  of  guilt  or  worthlessness,  or     -  ■ 

g«  I I  Difficulty  concentrating  or  thinking,  or 

h.  I I  Thoughts  of  suicide,  or 

i.  I I  Hallucinations,  delusions,  or  paranoid  thinking. 

2«   I I  I I  I I  Manic  syndrome  characterized  by  at  least  three  of  the 


following: 


a. 
b. 
c. 
d. 
e. 
f. 
g« 

h. 


Hyperactivity,  or 

Pressures  of  speech,  or 

Flight  of  ideas,  or 

Inflated  self-esteem,  or 

Decreased  need  for  sleep,  or 

Easy  distractability,  or 

Involvement  in  activities  that  have  a  high  probability 
of  painful  consequences  which  are  not  recognized,  or 

Hallucinations,  delusions,  or  paranoid  thinking. 


I — I  I — I 


3«   I I  I I  I I   Bipolar  syndrome  with  a  history  of  episodic  periods 

manifested  by  the  full  symptomatic  picture  of  both  manic 
and  depressive  syndromes  (and  currently  characterized  by 
either  or  both  syndromes). 

*•   'HI  'CI  iZi  other 
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D.  12.05  Mental  Retardation  and  Autism 


\ I   No  evidence  of  a  sign  or  synptos  CLUSTER  or  SYNDROME  which  appropriately 

fits  with  this  diagnostic  category.  (Some  features  appearing  below  may 
be  present  in  the  case  but  they  are  presumed  to  belong  in  another  disorder 
and  are  rated  in  that  category.) 

\ I  Significantly  subaverage  general  intellectual  functioning  with  deficits 

in  adaptive  behavior  initially  manifested  during  the  developmental 
period  (before  age  22)   or  pervasive  developmental  disorder  characterized 
by  social  and  significant  communication  deficits  originating  in  the 
developmental  period,  as  evidenced  by  at  least  c«e  of  the  following: 

Present -Absen t-Insu f fie ien t  Evidence 


1.   r 


Mental  incapacity  evidenced  t^  dependence  upon  others  for 
personal  needs  (e.g.,  toileting,  eating,  dressing,  or 
bathing)  and  inability  to  follow  directions,  such  that  the 
use  of  standardized  measures  of  intellectual  functioning 
is  precluded.* 


2. 


A  valid  verbal,  performance,  or  full  scale  I.Q.  of  59  or  less.» 


3.   I 


A  valid  verbal,  performance,  or  full  scale  I.Q,  of  60  to 
69  inclusive  and  a  physical  or  other  mental  impairment 
imposing  additional  and  significant  work-related  limitation 
of  function.* 


4.   J" 


i   I 


A  valid  verbal,  performance,  or  full  scale  IQ  of  60  to  69 
inclusive  or  in  the  case  of  autism,  gross  deficits  of  social 
and  communicative  skills.* 


5.   i   !  i 


Other 


*NOTE:   Items  1,  2,  3,  and  4  correspond  to  Listings  12.05A,  12.05B,  12.05C, 
and  12.05D,  respectively. 
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E.      12.06  Anxiety  Related  Disorders 


I — I 


I — I   No  evidence  of  a  sign  or  symptom  CLUSTER  or  SYNDROME  which  appropriately 
fits  with  this  diagnostic  category.  (Some  features  appearing  below  nay 
be  present  in  the  case  but  they  are  presumed  to  belong  in  another  disorder 
and  are  rated  in  that  category.) 

I '  Anxiety  as  the  predominant  disturbance  or  anxiety  experienced  in  the 

attempt  to  master  symptoms,  as  evidenced  by  at  least  one  of  the  following: 

Present-Absent-Insufficient  Evidence 

^ •   I I  I I  I I  Generalized  persistent  anxiety  acompanled  by  three  of 

the  following: 


2. 


4. 
5. 
6. 


a. 

b. 
c. 
d. 


Motor  tension,  or 
Autonomic  hyperactivity,  or 
Apprehensive  expectation,  or 
Vigilance  and  scanning 


' '  • I  I I   A  persistent  Irrational  fear  of  a  specific  object,  activity 

or  situation  which  results  in  a  compelling  desire  to  avoid 
the  dreaded  object,  activity,  or  situation 


5.   I 


I — I  r 


■i  I 


I I  Recurrent  severe  panic  attacks  manifested  by  a  sudden 

unpredictable  onset  of  intense  apprehension,  fear,  terror, 
and  sense  of  impending  doom  occurring  on  the  average  of 
at  least  once  a  week 


Recurrent  obsessions  or  compulsions  which  are  a  source  of 
marked  distress 

Recurrent  and  intrusive  recollections  of  a  traumatic  experience, 
which  are  a  source  of  marked  distress 

Other 
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F.   12.07  Somatoform  Disorders 


I — I   No  evidence  of  a  sign  or  symptom  CLUSTER  or  SYNDROME  which  appropriately 
fits  with  this  diagnostic  category.   (Some  features  appearing  below  may 
be  present  in  the  case  but  they  are  presumed  to  belong  in  another  disorder 
and  are  rated  in  that  category.) 


I — I 


'  Physical  symptoms  for  which  there  are  no  demonstrable  organic  findings  • 

or  known  physiological  mechanisms,  as  evidenced  by  at  least  one  of  the 
following: 

Present-Absent-Insufficient  Evidence 

^*   • '  > I  I I  A  history  of  multiple  physical  symptoms  of  several  years 

duration  beginning  before  age  30,  that  have  caused  the 
individual  to  take  medicine  frequently,  see  a  physician 
often  and  alter  life  patterns  significantly 


2. 


' >  I I  • I  Persistent  nonorganic  disturbance  of  one  of  the  following: 


a.  i; 

b.  i; 

c.  r 


d. 


e.  I 


Vision,  or 

Speech,  or 

Hearing,  or 

Use  of  a  limb,  or 

Movement  and  its  control  (e.g.,  coordination 
disturbances,  psychogenic  seizures,  akinesia, 
dyskinesia),  or 


I — I  I — I  r 
I I  I I  I 


^'    I I  Sensation  (e.g.,  diminished  or  heightened) 

Unrealistic  interpretation  of  physical  signs  or  sensations 
associated  with  the  preoccupation  or  belief  that  one  has  a 
serious  disease  or  injury 


4.   I I  I I  I I  Other 
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G.      12«08  Personality  Diaordera 


• •     No  evidence  of  a  sign  or  symptom  CLUSTER  or  SYNDROME  which  appropriately 

fits  with  this  diagnostic  category.      (Some  features  appearing  below  may 
be  present  in  the  case  but   they  are  presumed  to  belong  in  another  disorder 
and  are   rated   in   that   category.) 


I — I 


I •   Inflexible  and  maladaptive  personality  traits  which  cause  either  significant 

impairment  in  social  or  occupational  functioning  or  subjective  distress,  as 
evidenced  by  at  least  one  of  the  following: 

Present-Absent-Insufficient  Evidence 


1. 
2. 

3. 
4. 
5. 
6. 
7. 


Seclusiveness  or  autistic  thinking 


Pathologically  inappropriate  suspiciousness  or  hostility 


Oddities  of  thought,  perception,  speech  and  behavior 


Persistent  disturbances  of  mood  or  affect 


Pathological  dependence,  passivity,  or  aggressivity 


Intense  and  unstable  interpersonal  relationships  and  impulsive 
and  damaging  behavior 

Other 
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H.      12«09  Substance  Addiction  Disorders;      Behavioral   changes  or 
physical  changes  associated  with  the  regular  use  of  substances 
that  affect  the  central  nervous  system. 


Present  -  Absent  -  Insufficient  Evidence 


I — I 
I      I 


I      I 


I — I 
I      I 


If  present,  evaluate  under  one  or  more  of  the  most  closely  applicable 
listings: 


1. 
2. 

3. 
4. 
5. 
6. 
7. 
8. 

9. 
10. 


Listing  12.02  -  Organic  mental  disorders* 
Listing  12.04  -  Affective  disorders* 
Listing  12.06  -  Anxiety  disorders* 
Listing  12.08  -  Personality  disorders* 
Listing  11.14  -  Peripheral  neuropathies* 
Listing  5.05  -  Liver  damage* 
Listing  5.04  -  Gastritis* 
Listing  5.08  -  Pancreatitis* 
Listing  11.02  or  11.03  -  Seizures* 
Other 


*N0TE:   Items  1 ,  2,  3,  4,  5,  6,  7,  8,  and  9  correspond  to  Listings  12.09A, 
12.09B,  12.09C,  12.09D,  12.09E,  12.09F,  12.09G,  12.09H,  and  12.091, 
respectively.  If  items  1,  2,  3,  or  4  are  checked,  only  the  numbered 
items  in  subsections  IIIA,  IIIC,  HIE,  or  IIIG  of  the  form  need  be 
checked.  The  first  two  blocks  under  the  disorder  heading  in  those 
subsections  need  not  be  checked. 
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IV.   Rating  of  Impairment  Severity 

A.   "B"  Criteria  of  the  Listings 

Indicate  to  what  degree  the  following  functional  limitations 
(which  are  found  in  paragraph  B  of  listings  12.02-12.04  and 
12.06-12.08  and  paragraph  D  of  12.05)  exist  as  a  result  of  the  . 
individual's  mental  disorder(s). 

Note:   Items  3  and  4  below  are  more  than  measures  of  frequency,   Itescribe  in  part  II 
of  this  form  (Reviewer's  Notes)  the  duration  and  effects  of  the  deficiencies  (item  3) 
or  episodes  (item  4).   Please  read  carefully  the  instructions  for  the  completion  of 
this  section. 

Specify  the  listing(8)  (i.e.,  12.02  through  12.09)  under  which 
the  items  below  are  being  rated . 


FUNCTIONAL  LIMITATION  | 


DEGREE  OP  LIMITATION 


Restriction  of  Activ- 
ities of  Daily  Living 

Difficulties  in 
Maintaining  Social 
Functioning 


I   I 


1 

I  None  Slight  Moderate  Marked*  Extreme 

A 

I  None  Slight  Moderate  Marked*  Extreme 
!  ! — "J   II     I — I     I — I      I — I 

• .^   I I     I I     I I      I   I 


! I       j  .        I I 


Insufficient 
Evidence 
I 


Deficiencies  of  Concen- 
tration, Persistence 
or  Pace  Resulting  in 
Failure  to  Complete 
Tasks  in  a  timely  Manner j 
(in  work  settings  or 
elsewhere) i 


I  Never  Seldom 
I  I — I   I — I 
I   II   I 


Often  Frequent*  Constant 
I — I     i-*-|      I — I 
I I     I I      I   I 


Insufficient 
Evidence 


I 


Insufficient 

Evidence 
I — I 
I   I 


I 


I 

Episodes  of  Deterior-    ' 
ation  or  Decompensation 
in  Work  or  Work-Like 
Settings  Which  Cause 
the  Individual  to  With- 
draw from  that  Situation! 
or  to  Elxperience       j 
Exacerbation  of  Signs    } 
and  Symptoms  (which  may  { 
Include  Deterioration  of! 
Adaptive  Behaviors) { 


Never 
I — I 
i_  I 


Once 

or 

Twice 
I — I 


I 


Repeated* 
( three 
or  more) 


i_ 


"I 


Continual 
I — I 
I I 


Insufficient 
Evidence 


"I 


B.  Summary  of  Functional  Limitation  Rating  for  "B*  Criteria 

Indicate  the  number  of  the  above  functional  limitations  manifested  at  the 

degree  of  limitation  that  satisfies  the  listings.  | '   (The  number  in  the 

box  must  be  at  least  2  to  satisfy  the  requirements  of  paragraph  B  in  Listings 
12.02,  12.03,  12.04,  and  12.06  and  paragraph  D  in  12.05;  and  at  least  3  to 
satisfy  the  requirements  in  paragraph  B  in  Listings  12.07  and  12.08.) 

•  Degree  of  limitation  that  satisfies  the  Listings;  Extreme,  Constant  and 
Continual  also  satisfy  that  requirement. 
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C.     "C"  Criteria  of  the  Listings 

1.     If  12.03  Disorder  (Schizophrenic,  etc.)  and  in  Pull  or  Partial 
Remission 

Note:      Item  b.  b«lov  is  more  than  a  measure  of  frequency.      Describe 
in  part  II  of  this  form  (Reviewer's  Notes)   the  duration  and  effects 
of  the  episodes.     Please  read  carefully  the  instructions  for  the 
completion  of  this  section. 

Present  Absent  Insufficient 

Evidence 


r 


■I 


I" 


Medically  documented  history  of  one  or  more 
episodes  of  acute  symptoms,  signs  and  func- 
tional limitations  which  at  the  time  met  the 
requirements  in  A  and  6  of  12.03i  although 
these  symptoms  or  signs  are  currently  attenuated 
by  medication  or  psychosocial  support. 


Repeated  episodes  of  deterioration  or  decompensation 
in  situations  which  cause  the  individual  to 
withdraw  from  that  situation  or  to  experience 
exacerbation  of  signs  or  symptoms  (which  may 
include  deterioration  of  adaptive  behaviors). 

Documented  current  history  of  two  or  more 
years  of  inability  to  function  outside  of  a 
highly  supportive  living  situation. 


(For  the  requirements  in  paragraph  C  of  12.03  to  be  satisfied,  either  a.  and 
b.  or  a.  and  c.  must  be  checked  as  present.)  ' 


2.   If  12.06  Disorder  (Anxiety  Related) 

Present  Absent  Insufficient 

Evidence 


I — I 


I — I 


I — I 


Symptoms  resulting  in  complete  inability  to 
function  independently  outside  the  area  of 
one's  home. 


(if  present  is  checked,  the  requirements  in  paragraph  C  of  12.06  are 
satisfied.) 


MLUNO  COM  41«».11^ 
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PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950 ) 

For  the  reasons  set  out  in  the 
preamble.  Part  404,  Subpart  P.  Chapter 
III  of  Title  20.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

Subpart  P— Determlnin*;  Disability  and 
Blindness 

1.  The  authority  citation  for  Subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202.  205,  216,  221.  222,  223. 
225  and  1102  of  the  Social  Security  Act.  as 
amended;  49  Stat.  623.  as  amended.  53  Stat. 
1368.  as  amended.  68  Stat.  1080, 1081  and  1082 
as  amended.  70  Stat.  815  and  817,  as 
amended.  49  Stat.  647.  as  amended  (42  U.S.C 
402.  405,  416,  421.  422,  423,  425  and  1302). 

2.  A  new  §  404.1520a  is  added  to  read 
as  follows: 

§  404. 1 520a.    Evaluation  of  mental 
impairments. 

(a)  General  The  steps  outlined  in 
§  404.1520  apply  to  the  evaluation  of 
physical  and  mental  impairments.  In 
addition,  in  evaluating  the  severity  of 
mental  impairments,  a  special  procedure 
must  be  followed  by  us  at  each 
administrative  level  of  review. 
Following  this  procedure  will  assist  us 
in: 

(1)  Identifying  additional  evidence 
necessary  for  the  determination  of 
impairment  severity; 

(2)  Considering  and  evaluating 
aspects  of  the  mental  disorder(s] 
relevant  to  your  ability  to  work;  and 

(3)  Organizing  and  presenting  the 
fmdings  in  a  clear,  concise,  and 
consistent  manner. 

(b)  Use  of  the  procedure  to  record 
pertinent  findings  and  rate  the  degree  of 
functional  loss. 

(1)  This  procedure  requires  us  to 
record  the  pertinent  signs,  symptoms, 
findings,  functional  limitations,  and 
effects  of  treatment  contained  in  your 
case  record.  This  will  assist  us  in 
determining  if  a  mental  impairment(s] 
exists.  Whether  or  not  a  mental 
impairment(s]  exists  is  decided  in  the 
same  way  the  question  of  a  physical 
impairment  is  decided,  i.e..  the  evidence 
must  be  carefully  reviewed  and 
conclusions  supported  by  it.  The  mental 
status  examination  and  psychiatric 
history  will  ordinarily  provide  the 
needed  information.  (See  §  404.1508)  for 
further  information  about  what  is 
needed  to  show  an  impairment.) 

(2)  If  we  determine  that  a  mental 
impairment(s]  exists,  this  procedure 
then  requires  us  to  indicate  whether 
certain  medical  findings  which  have 


been  found  especially  relevant  to  the 
ability  to  work  are  present  or  absent. 

(3)  The  procedure  then  requires  us  to 
rate  the  degree  of  functional  loss 
resulting  from  the  impairment[s).  Four 
areas  of  function  considered  by  us  as 
essential  to  work  have  been  identified, 
and  the  degree  of  functional  loss  in 
those  areas  must  be  rated  on  a  scale 
that  ranges  from  no  limitation  to  a  level 
of  severity  which  is  incompatible  with 
the  ability  to  perform  those  work-related 
functions.  For  the  Hrst  two  areas 
(activities  of  daily  living  and  social 
functioning),  the  rating  of  limitation 
must  be  done  based  upon  the  following 
five  point  scale:  none,  slight,  moderate, 
marked,  and  extreme.  For  the  third  area 
(concentration,  persistence,  or  pace)  the 
following  five  point  scale  must  be  used: 
never,  seldom,  often,  frequent,  and 
constant.  For  the  fourth  area 
(deterioration  or  decompensation  in 
work  or  work-like  settings],  the 
following  four  point  scale  must  be  used: 
never,  once  or  twice,  repeated  (three  or 
more),  and  continual.  The  last  two 
points  for  each  of  these  scales  represent 
a  degree  of  limitation  which  is 
incompatible  with  the  abihty  to  perform 
the  work-related  function. 

(c)  Use  of  the  procedure  to  evaluate 
mental  impairments.  Following  the 
rating  of  the  degree  of  functional  loss 
resulting  from  the  impairment,  we  must 
then  determine  the  severity  of  the 
mental  impairment(s). 

(1)  If  the  four  areas  considered  by  us 
as  essential  to  work  have  been  rated  to 
indicate  a  degree  of  limitation  as  "none" 
or  "slight"  in  the  first  and  second  areas, 
"never"  or  "seldom"  in  the  third  area, 
and  "never"  in  the  fourth  area,  we  can 
generally  conclude  that  the  impairment 
is  not  severe,  unless  the  evidence 
otherwise  indicates  there  is  significant 
limitation  of  your  mental  ability  to  do 
basic  work  activities  (see  §  404.1521). 

(2)  If  your  mental  impairment(s)  is 
severe,  we  must  then  determine  if  it 
meets  or  equals  a  listed  mental  disorder. 
This  is  done  by  comparing  our  prior 
conclusions  based  on  this  procedure 
(i.e.,  the  presence  of  certain  medical 
findings  considered  by  us  as  especially 
relevant  to  your  ability  to  work  and  our 
rating  of  functional  loss  resulting  from 
the  mental  impairment(s))  against  the 
paragraph  A  and  B  criteria  of  the 
appropriate  listed  mental  disorder(s].  If 
we  determine  that  paragraph  C  criteria 
will  be  used  in  lieu  of  paragraph  B 
criteria  (see  listings  12.03  and  12.06).  we 
will,  by  following  this  procedure, 
indicate  on  the  document  whether  the 
evidence  is  sufficient  to  establish  the 
presence  or  absence  of  the  criteria.  (See 
paragraph  (d)  of  this  section). 


(3)  If  you  have  a  severe  unpairment(t), 
but  the  impainnent(8)  neither  meets  nor 
equals  the  listings,  we  must  then  do  a 
residual  functional  capacity  assessment 
unless  you  are  claiming  benefits  as  a 
disabled  widow(er)  or  surviving 
divorced  spouse. 

(4)  At  all  adjudicative  levels  we  must, 
in  each  case,  incorporate  the  pertinent 
findings  and  conclusions  based  on  this 
procedure  in  our  decision  rationale.  Our 
rationale  must  show  the  significant 
history,  including  examination, 
laboratory  findings,  and  functional 
limitations  that  we  considered  in 
reaching  conclusions  about  the  severity 
of  the  mental  impainiient(s). 

(d)  Preparation  of  the  document  A 
standard  document  outlining  the  steps  of 
this  procedure  must  be  completed  by  us 
in  each  case  at  the  initial, 
reconsideration,  administrative  law 
judge  hearing,  and  Appeals  Council 
levels  (when  the  Appeals  Coimcil  issues 
a  decision). 

(1)  At  the  initial  and  reconsideration 
levels  the  standard  document  must  be 
completed  and  signed  by  our  medical 
consultant.  At  the  administrative  law 
judge  hearing  level,  several  options  are 
available: 

(i)  The  administrative  law  judge  may 
complete  the  document  without  the 
assistance  of  a  medical  advisor 

(ii)  The  administrative  law  judge  may 
call  a  medical  advisor  for  assistance  in 
preparing  the  document:  or 

(iii)  Where  new  evidence  is  received 
that  is  not  merely  ciunulative  of 
evidence  already  in  your  case  file  or 
where  the  issue  of  a  mental  impairment 
arises  for  the  first  time  at  the 
administrative  law  judge  hearing  level, 
the  administrative  law  judge  may  decide 
to  remand  the  case  to  the  State  agency 
for  completion  of  the  document  and  a 
new  determination.  Remand  may  also 
be  made  in  situations  where  the  services 
of  a  medical  advisor  are  determined 
necessary  but  unavailable  to  the 
administrative  law  judge.  In  such 
circumstances,  however,  a  remand  may 
ordinarily  be  made  only  once. 

(2)  For  all  cases  involving  mental 
disorders  at  the  administrative  law 
judge  hearing  or  Appeals  Council  levels. 
the  standard  document  will  be 
appended  to  the  decision. 

(Approved  by  the  Office  of  Management  ft 
Budget  under  control  numl>er  9960-0413) 

3.  Part  A  of  Appendix  1  (Listing  of 
Impairments)  of  Subpart  P  is  amended 
by  revising  12.00,  Mental  Disorder,  to 
read  as  follows: 
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1— UsH^flf 

PtirtA 

Oiteria  applicable  to  intfividuals  age  18 
and  over  and  to  children  under  age  IS  If  the 
disease  processes  have  a  similar  effect  on 
adults  and  yoonger  parsotia. 


tZM    Mental  Disorders 

The  oriental  disorders  listings  in  IZXKi  of  the 
Listing  of  Impairments  will  only  be  effective 
for  3  jrears  unless  extended  bf  the  Secretary 
or  revised  and  promulgsfed  again. 
Consequently,  these  listings  wtU  no  longer  be 
effective  on  August  28. 1968. 

A.  IntrodactMM:  The  evaluation  of 
disability  on  the  basis  of  mental  disorders 
requires  the  documentation  of  a  medicany 
determinable  impairmentfs)  as  well  a* 
consideration  of  the  de^ee  of  limitation  stich 
inipainBent(s)  may  impose  on  the  individtial's 
ability  to  work  and  whether  these  limitations 
have  lasted  or  are  expected  to  last  for  a 
continuous  period  of  at  least  12  months.  The 
listings  for  mental  disorders  are  amrngrd  in 
eight  tfagnoatie  categories:  organic  mental 
Aaorders  (1Z.02);  schizophrentic.  paranoid 
and  other  psychotic  disorders  (1ZJI8): 
affective  disorders  (IZiM);  mental  retardation 
and  autism  (12.05);  anxiety  related  disorders 
(12.06):  somatoform  disorders  (12.07); 
personality  disorders  (12.08);  and  substance 
ad(fietioa  diaorden  (1£8BV  Each  diagnostic 
grmip.  except  listings  VISA  and  I2.09k  consists 
of  a  set  of  clinical  findings  (paragraph  A 
criteria),  one  or  more  of  which  must  be  Bfiet 
and  which,  if  met,  lead  to  a  test  of  functional 
restrictions  (paragraph  B  criteria).  t»vo  or 
three  of  which  must  also  be  met.  There  are 
additional  coaaidaratlons  (paragraplt  C 
criteria)  ia  listings  12J)3  and  12J)8.  discussed 
therein. 

The  purpose  of  including  the  criteria  in 
paragraph  A  of  the  listings  for  mental 
disorders  is  to  mcdicafly  sobataatiate  the 
presence  of  a  mental  disorder.  Specific  signs 
and  symptoms  under  any  of  the  listings  1Z02 
through  12.09  cannot  be  considered  in 
iso^tion  from  the  description  of  the  mental 
disorder  contained  at  the  beginning  of  each 
listing  category.  Impairments  should  be 
analysed  or  reviewed  under  the  mental 
ca(cgaty(ies)  which  ia  supported  t^  the 
in<fividuars  clinical  ftnftiwgii. 

The  purpose  of  including  the  criteria  in  ' 
paragraphs  B  and  C  of  the  listings  for  mental 
disorders  is  to  describe  those  functional 
limitations  associated  with  mental  disorders 
which  are  incompatible  with  the  ability  to 
work.  The  restrictions  listed  in  paragraphs  B 
and  C  must  be  the  result  of  the  mental 
disorder  which  is  manifested  by  the  clinical 
findings  outlined  in  paragraph  A.  The  criteria 
included  in  paragraphs  B  and  C  of  the  Kslings 
for  mental  disorders  have  been  chosen 
because  they  represent  fimctional  areas 
deemed  essential  to  work.  An  individual  who 
is  severely  limited  in  these  areas  as  the  result 
of  an  impairment  identified  in  paragraph  A  is 
presumed  to  be  unable  to  work. 

The  structure  of  the  listing  for  substance 
addiction  disorders,  listing  12.09.  is  dilTerent 
from  that  for  the  other  mental  disorder 
listings.  Listing  12.09  is  stiiictuied  as  a 
reference  hsting;  that  is,  it  wilt  only  serve  to 


indicate  which  of  the  other  listed  mental  or 
physical  impaiments  must  be  used  to 
evaluate  the  behavioral  or  physical  changes 
resulting  from  regular  use  of  addictive 
substances. 

The  listings  for  mental  disorders  are  so 
constructed  that  an  individual  meeting  or 
equaling  the  criteria  could  not  reasonably  be 
expected  to  engage  in  gainful  work  activity. 

Individaals  who  have  an  impairaisnt  with  a 
level  of  seventy  which  does  iwt  meet  the 
criteria  of  the  liatioga  for  meotal  disorders 
may  or  may  not  hav«  the  residual  functional 
capacity  (RFC)  which  would  enable  them  to 
engage  in  substantia)  gainful  work  activity. 
The  determination  of  mental  RFC  is  crucial  to 
the  evaluetioB  of  an  iraMvidiMirs  capacity  to 
engage  ia  substantial  gainful  work  activity 
when  the  criteria  of  the  listings  for  mental 
disorders  are  not  met  or  equaled  but  the 
impeinnent  is  nevertheless  severe. 

WC  may  be  defined  as  a  multidimensional 
description  of  the  work-related  abiGties 
which  an  individual  retains  in  spite  of 
medical  impairments.  RFC  complements  the 
criteria  in  paragraphs  B  and  C  of  the  listings 
for  mental  (fisorders  by  requiring 
consideration  of  an  expanded  list  ol  work- 
related  capacities  which  may  be  impaired  by 
mental  disorder  when  the  impaimeRt  is 
severe  but  does  not  meet  or  equal  a  listed 
mental  disorder.  (While  RFC  may  be 
applicable  in  moat  claims,  the  law  specifies 
that  it  does  not  apply  to  the  following  special 
claims  categories:  disabled  title  XVI  children 
belo*^  age  18,  widows,  widowers  and 
surviving  divorced  wives.  The  impainnent(s) 
of  tkeaacal^pBies  must  meet  or  equal  a 
listed  kapainMttt  for  the  individual  to  be 
eligible  for  benefits  based  on  disability.) 

B.  Need  for  Medical  Evidence:  The 
existence  of  a  medically  determinable 
impairment  of  the  required  duration  must  be 
established  by  medical  evidence  consisting  of 
clinical  signs.  S3nnptoms  and/or  laboratory  or 
psychological  test  findings.  These  findings 
may  be  intermittent  or  persistent  depending 
on  the  nature  of  tha  diaarder.  Clinical  signs 
are  medically  demonstrable  phenomena 
which  reflect  specific  aboormalities  of 
behavior,  affect,  thought  memory, 
orientation,  or  contact  with  reality.  These 
signs  are  typically  assessed  by  a  psychiatrist 
or  psychologist  and/or  documented  by 
psychological  tests.  Symptoms  are 
complaints  presented  by  the  individuaL  Signs 
and  symptoms  generally  duster  together  to 
constitute  recognizable  clinical  syndromes 
(mental  disorders).  Both  symptoms  and  signs 
which  are  part  of  any  diagnosed  mental 
disorder  must  be  considered  in  evaluating 
severity. 

C  Assessment  of  Severity:  For  mental 
disorders,  severity  is  assessed  in  terms  of  the 
functional  limitations  imposed  by  the 
impairmenL  Functional  lonitations  are 
assessed  using  the  criteria  in  paragraph  B  of 
the  listings  for  mental  disorders  (descriptions 
of  restrictions  of  activities  of  daily  living: 
social  functioning:  concentration,  persistence, 
or  pace;  and  ability  to  tolerate  increased 
menial  demands  associated  with  competitive 
work).  Where  "marked"  is  used  as  a  standard 
for  measuring  the  degree  of  limitation,  it 
means  more  than  moderate,  but  less  than 
extreme.  A  marked  limitation  may  arise  when 


several  activities  or  functions  are  impaired  or 
even  when  only  one  ia  impaired,  so  long  as 
the  degree  of  limitation  ia  such  as  to  aertoasly 
interfere  with  the  ability  to  function 
independently,  appropriately  and  effectively. 
Font  artas  ar»  considered. 

1.  Activitia»  of  daily  living  including 
adaptive  activities  such  as  cleaning, 
shopping,  cooking,  taking  public 
transportation,  paying  bills,  maintaining  a 
residence,  caring  apprapriately  for  one's 
grooming  and  hygiene,  using  telephones  and 
directories,  using  a  post  office,  etc.  In  the 
context  of  the  individual's  overall  situation^ 
the  quality  of  these  activities  ia  judged  by 
their  independence,  appropriateness  and 
effsctivenesa.  It  ia  necessary  to  define  the 
extent  to  which  the  tndivtdual  is  capable  of 
initiating  and  participating  in  activities 
independent  of  supervision  or  directiott. 

"Marked"  is  not  the  number  of  activities 
which  are  restricted  but  the  overall  degree  of 
restriction  or  combination  of  restrtctron* 
which  must  be  judged.  For  example,  a  person 
who  is  able  to  cook  and  clean  might  still  have 
marked  restrictions  of  daily  activities  if  the 
person  wen  too  fearful  to  leave  the 
immediate  environment  of  home  and 
neighborhood,  hampering  the  person's  ability 
to  obtain  treatment  or  to  travel  away  from 
the  immediate  Kving  environment. 

2.  Socio/  functioning  refers  to  an 
indiwduars  capacity  to  interact  appropriately 
and  comnnuticate  effectively  with  other 
individuals.  Social  functioning  includes  the 
ability  to  get  along  with  others,  e.g..  family 
members,  friends,  neighbors,  grocery  clerks, 
landlords,  bus  drivers,  etc.  Impaired  social 
functioning  may  be  demonstrated  by  a 
history  of  altercations,  evictions,  firings,  fear 
of  strangers,  avoidance  of  interpersonal 
relationships,  social  isolation,  etc.  Strength  in 
social  functioning  may  be  documented  by  an 
individual's  ability  to  initiate  social  contacts 
with  others,  communicate  clearly  «rith  others, 
interact  and  actively  participate  in  group 
activities,  etc  Cooperative  behaviors, 
consideration  for  others,  awareness  of  others' 
feelings,  and  social  maturity  also  need  to  be 
considered.  Social  functioning  in  work 
situations  may  involve  interacfions  with  the 
public  responding  appropriately  to  persons 
in  authority,  eg.,  supervisors,  or  cooperative 
behaviors  involving  coworkers. 

"Marked"  is  not  the  number  of  areas  in 
which  social  kioctiooing  ia  impaired,  but  tht 
overall  degree  of  interference  in  a.  particular 
area  or  combination  of  areas  of  functioning. 
For  example,  a  person  who  is  highly 
antagonistic  uncooperative  or  hostile  but  is 
tolerated  by  local  storekeepers  may 
nevertheless  have  marked  restrictions  in 
social  functioning  becattse  that  behavior  ia 
not  acceptable  in  other  social  contexts. 

3.  ComxBtration.  penistencg  and  pace 
refer  to  the  ability  to  sustain  focused 
attention  sufficiently  long  to  permit  tha  timely 
completion  af  tasks  conunonly  found  in  work 
settings.  In  activities  of  daily  living, 
concentration  may  be  reflected  in  terms  of 
ability  to  complete  tasks  in  everyday 
household  routines.  DeFiciencies  in 
concentration,  persistence  and  pace  are  best 
observed  in  W(vk  and  work-like  settings. 
Major  impairment  in  this  area  can  often  be 
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■Mottad  litfottgh  direct  psychiatric 
examination  and/or  ptychcdogical  tealing. 
although  menial  »tatus  examination  or 
psychological  test  data  alone  should  not  be 
used  to  accurately  d«scrib«  coocentratioa 
and  sustained  ability  to  adequately  perfonn 
work-like  tasks.  On  mental  status 
examinations,  concentration  is  assessed  by 
tasks  such  as  having  the  individual  subtract 
serial  sevens  fron  lOa  In  psychological  tests 
of  intelligence  or  memory,  concentration  is 
assessed  through  tasks  requiring  short-term 
meoiory  or  tlirough  tasks  that  must  be 
completed  within  established  time  limits.  In 
work  evaluations,  concentration  persistence, 
and  pace  are  assessed  through  such  tasks  as 
fiHng  index  cards,  locating  telephone 
numbers,  or  disassembling  and  reassembling 
objects.  Strengths  and  weaknesses  in  areas 
of  concentration  can  be  discussed  in  terms  of 
frequency  of  errors,  time  it  tdVes  to  complete 
the  task,  and  extent  to  which  assistance  is 
required  to  complete  the  task. 

4.  Deterioration  or  decompensation  in 
work  or  work-like  settings  refers  to  repeated 
faihire  to  adapt  to  stressful  circumstances 
which  cause  the  individual  either  to 
withdraw  from  that  situation  or  to  experience 
exacerbation  of  signs  and  symptoms  (i.e.. 
decompensation)  with  an  accommpanying 
difficulty  in  maintaining  activities  of  daily 
living,  social  relationships,  and/or 
maintaining  concentratioa  peristance.  or 
pace  (i.e.,  deterioration  which  may  indnde 
deterioriation  of  adaptive  behaviors). 
Stresses  common  to  the  work  environment 
include  decisions,  attendance,  schedules, 
completing  tasks,  interactions  «vith 
supervisors.  Interactions  with  peers,  etc 

D.  Documentation:  The  presence  of  a 
mental  disorder  should  be  documented 
primarily  on  the  basis  of  reports  from 
individual  providers,  such  as  psycfaiatrists 
and  psychologists,  and  facilities  such  as 
hospitals  and  clinics.  Adequate  descriptions 
of  functional  limitations  must  be  obtained 
from  these  or  other  sources  which  may 
include  programs  and  facilities  where  the 
individual  has  been  observed  over  a 
considerable  period  of  time. 

Information  from  both  medical  and 
nonmedical  sources  may  be  used  to  obtain 
detailed  descriptions  of  the  individual's 
activities  of  daily  living;  soda)  functioning; 
concentration,  persistence  and  pace;  or 
ability  to  tolerate  increased  mental  demands 
(stress).  This  informs  bon  can  be  provided  by 
programs  such  as  community  mental  health 
centers,  day  care  centers,  sfaeitered 
woricshops.  etc.  It  can  also  be  provided  by 
others,  including  family  members,  wito  have 
knowledge  of  the  individual's  functioning.  In 
some  cases  descriptions  of  activities  of  daily 
Hving  or  social  functioning  given  by 
individuals  or  treating  sources  may  be 
insuffidently  detailed  and/or  may  be  in 
oonfiict  with  the  dinical  picture  otherwise 
observed  or  described  in  the  examinations  or 
refwrts.  It  is  necessary  to  resolve  any 
inconsistencies  or  gaps  that  may  exist  in 
order  to  obtain  a  proper  understanding  of  the 
individual's  huictional  restrictions. 

An  individual's  level  of  functioning  may 
vary  considerably  over  time.  The  level  of 
functioning  at  a  specific  time  may  seem 
relatively  adequate  or,  conversely,  rather 


poor.  Proper  evaluation  of  the  impuinnent 
must  take  any  variations  in  level  of 
functioning  into  account  in  arriving  at  a 
determination  of  impairment  severity  over 
time.  Thus,  it  is  vital  to  obtain  evideaca  from 
relevant  sources  over  a  sufficiently  long 
period  prior  to  the  date  of  adjudication  in 
order  to  establish  the  individual's  impairment 
severity.  This  evidence  should  indude 
treatment  notes,  hospital  discharge 
summaries,  and  work  evaluation  or 
rehabilitation  progress  notes  if  these  are 
available. 

Some  individuals  may  have  attempted  to 
work  or  may  actually  have  %vorked  during  the 
period  of  time  pertirtent  to  the  determmation 
of  disability.  This  may  have  been  an 
independent  attempt  at  work,  or  it  may  have 
been  in  conjunction  with  a  community  mental 
health  or  other  sheltered  program  »vhich  may 
have  been  of  either  short  or  long  duration. 
Information  concerning  the  individual's 
behavior  during  any  attempt  to  work  and  the 
drcumstancaa  surrounding  termination  of  the 
work  effort  are  particular^  useful  in 
determining  the  individual's  ability  or 
inability  to  function  (n  a  work  setting. 

The  results  of  well-standardized 
psychological  tests  sudi  as  the  Wechsler 
Adult  Intelligence  Scale  (WAIS).  the 
Minnesota  Multiphasic  Personality  Inventory 
(MMPI).  the  Rorschach,  and  the  Thematic 
Apperception  Test  (TAT),  may  be  useful  in 
establishing  the  existence  of  a  mental 
disorder.  For  example,  the  WAIS  is  useful  in 
eetablishing  mental  retardation,  and  the 
MMPI,  Rorschach,  and  TAT  may  provide 
data  supporting  several  other  diagnoses. 
Broad-based  neuropsychological  assessments 
using,  for  example,  the  Halstead-Reitan  or  the 
Luria-Nebraska  batteries  may  be  useful  in 
determining  brain  function  deficiendes, 
particulariy  in  cases  involving  subtle  findings 
such  as  may  be  seen  in  traumatic  brain 
injury.  In  addition,  the  process  of  taking  a 
standardized  test  requires  concentration, 
persistence  and  pace;  performance  on  such 
tests  may  provide  useful  data.  Test  results 
should,  therefore,  include  both  the  objective 
di^ta  and  a  narrative  description  of  clinical 
findings.  Narrative  reports  of  intellectual 
assessment  should  include  a  discussion  of 
whether  or  not  obtained  IQ  scores  are 
considered  valid  and  consistent  with  the 
individual's  developmental  history  and 
degree  of  functional  restrictitwj. 

In  cases  involving  impaired  intellectual 
functioning,  a  standardized  intelligence  test. 
e.g.,  the  WAIS,  should  be  administered  and 
interpreted  by  a  psychologist  or  psychaitrist 
qualified  by  training  and  experience  to 
perform  sudi  an  evaluation.  In  special 
circumstances,  nonverbal  measures,  sudt  as 
the  Raven  Progressive  Matrices,  the  Letter 
intematiooal  scale,  or  the  Arthur  adaptation 
of  the  Leiter  may  be  substituted 

Identical  IQ  scores  obtained  from  different 
tests  do  not  always  reflect  a  similar  degree  of 
intellectual  functioning.  In  this  connection,  it 
must  be  noted  that  on  the  WAIS.  for  example, 
IQs  of  60  and  below  are  charaderistic  of 
approximately  the  lowest  2  percent  of  the 
general  population.  In  instances  where  other 
tests  are  administered,  it  would  be  necessary 
to  convert  the  IQ  to  the  corresponding 
percentile  rank  in  the  general  population  in 


order  to  de  tat  mine  the  actual  degree  at 
impairment  reflected  by  those  IQ  scores. 

In  cases  where  more  than  one  IQ  is 
customarily  derived  htm  the  lest 
administered.  Lk..  wi^re  verbaL  [ 
and  faill-acale  IQs  are  provided  as  on  Mm 
WAIS.  the  lowest  of  these  is  used  ia 
conionction  with  liatiag  12J0&. 

In  cases  where  the  nature  of  the 
individual's  intellectual  impairment  is  i 
that  standard  intelligence  tests,  as  described 
above,  are  preduded.  medical  reporis 
specifically  describing  the  level  of 
intellectual,  social,  and  physical  fci^tjim 
shewld  be  obtained.  Actaal  obaervatioaa  by 
Social  Security  Adrainistratioa  or  Stale 
agency  persoaneL  reports  from  educatieaal 
institutions  and  infbriBatioa  famisbed  by 
public  «veKare  agencies  or  other  reliable 
objective  sources  should  be  considered  as 
additional  evidence. 

E.  Chronic  Mental  tmtpoirmenlg:  Pteticular 
problems  are  often  invcjved  in  evntuating 
mental  impairments  ta  individMals  wfae  have 
long  histories  of  repeated  hoapitalisattaas  or 
prolonged  outpatient  care  with  awppeitive 
therapy  and  aedicatioB.  indhridoait  mUk 
chronic  psychotic  disorders  conuaeiily  kmm 
their  lives  structured  in  such  a  way  as  tm 
minimize  stress  and  reduce  their  signs  and 
symptoms.  Such  indtviduab  may  be  mock 
more  impaired  for  work  than  dteir  si^n  aad 
symptoms  would  indicate.  The  results  of  a 
single  examination  may  not  adequately 
describe  these  indtviduab'  sustained  abSty 
to  function.  It  is,  therefore,  vital  to  review  aH 
pertinent  inforraatioa  relative  to  the 
individuafs  condition.  eapedaOy  at  I 
increased  stress.  It  i*  aiaBdatary  to  i 
to  obtain  adequate  descriptive  i 
from  all  sources  which  have  treated  dw 
individual  either  currently  or  in  the  finw 
period  relevant  to  the  dedsion. 

F.  Effects  of  Structured  Settings: 
Particularly  in  cases  involving  chronic  mental 
disorders,  overt  symptomatology  mMf  be 
controlled  or  attenuated  by  psycfasaocial 
factors  such  as  placemeot  in  a  ho^itaL  board 
and  care  facility,  or  other  envirooinenl  that 
provides  similar  structure.  Highly  structured 
and  supportive  settings  may  greatly  rednoe 
the  mental  demands  placed  on  an  J 
With  lowered  mental  demands,  overt  i 
and  symptoms  of  the  underlying  mental 
disorder  may  be  minimized.  At  the  same 
time,  however,  the  individual's  ability  I* 
fimction  outside  of  such  a  structured  aad/or 
supportive  setting  may  not  have  changed.  An 
evaluation  of  individuab  whose 
symptomatology  i»  controlled  or  attenuated 
by  psychosodal  factors  must  '•tntidfr  tte 
ability  of  the  individual  to  function  outside  of 
such  highly  structtued  settings.  (For  these 
reasons  the  paragraph  C  criteria  wen  added 
to  Listings  IZ03  and  12J)6.) 

G.  Effects  of  Medication:  Attentioa  Bust  be 
given  to  the  effect  of  medication  on  the 
individual's  signs,  symptoms  and  abili^  to 
function.  While  psychotropic  medicationa 
may  control  certain  primary  '"^fnifystations 
of  a  mental  disorder,  eg.,  hallucinations,  such 
treatment  may  or  may  not  affect  dte 
functional  limitations  imposed  by  the  neatal 
disorder.  In  cases  where  overt 
symptomatology  b  attenuated  by  the 
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psychotropic  medications,  particular 
attention  must  be  focused  on  the  functional 
restrictions  which  may  persist.  These 
functional  restrictions  are  also  to  be  used  as 
the  measure  of  impairment  severity.  (See  the 
paragraph  C  criteria  in  Listings  12.03  and 
12.06.) 

Neuroleptics,  the  medicines  used  in  the 
treatment  of  some  mental  illnesses,  may 
cause  drowsiness,  blunted  effect,  or  other 
side  effects  involving  other  body  systems. 
Such  side  effects  must  be  considered  in 
evaluating  overall  impairment  severity. 
Where  adverse  effects. of  medications 
contribute  to  the  impairment  severity  and  the 
impairment  does  not  meet  or  equal  the 
listings  but  is  nonetheless  severe,  such 
adverse  effects  must  be  considered  in  the 
assessment  of  the  mental  residual  functional 
capacity. 

H.  Effect  of  Treatment  It  must  be 
remembered  that  with  adequate  treatment 
some  individuals  suffering  with  chronic 
mental  disorders  not  only  have  their 
symptoms  and  signs  ameliorated  but  also 
return  to  a  level  of  function  close  to  that  of 
their  premorbid  status.  Our  discussion  here  in 
12.00H  has  been  designed  to  reflect  the  fact 
that  present  day  treatment  of  a  mentally 
impaired  individual  may  or  may  not  assist  in 
the  achievement  of  an  adequate  level  of 
adaptation  required  in  the  work  place.  (See 
the  paragraph  C  criteria  in  Listings  12.03  and 
12.06.) 

L  Technique  for  Reviewing  the  Evidence  in 
Mental  Disorders  Claims  to  Determine  Level 
of  Impairment  Severity.  A  special  technique 
has  been  developed  to  ensure  that  all 
evidence  needed  for  the  evaluation  of 
impairment  severity  in  claims  involving 
mental  impairment  is  obtained,  considered 
and  properly  evaluated.  This  technique, 
which  is  used  in  connection  with  the 
sequential  evaluation  process,  is  explained  in 
i  404.1520a  and  S  416.920a. 

12M    Category  of  Impairments-Mental 

1 2.02    Organic  Men  tal  Disorders: 
Psychological  or  behavorial  abnormalities 
associated  with  a  dysfunction  of  the  brain. 
History  and  physical  examination  or 
laboratory  tests  demonstrate  the  presence  of 
a  specific  organic  factor  judged  to  be 
etiologically  related  to  the  abnormal  mental 
state  and  loss  of  previously  acquired 
Functional  abilities. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  Demonstration  of  a  loss  of  specific 
cognitive  abilities  or  affective  changes  and 
the  medically  documented  persistence  of  at 
least  one  of  the  following: 

1.  Disorientation  to  time  and  place:  or 

2.  Memory  impairment,  either  short-term 
(inability  to  learn  new  information), 
intermediate,  or  long-term  (inability  to 
remember  information  that  was  known 
sometime  in  the  past):  or 

3.  Perceptual  or  thinking  disturbances  (e.g.. 
hallucinations,  delusions);  or 

4.  Change  in  personality:  or 

5.  Disturbance  in  mood:  or 

6.  Emotional  lability  (e.g..  explosive  temper 
outbursts,  sudden  crying,  etc.)  and 
impairment  in  impulse  control;  or 


7.  Loss  of  measured  intellectual  ability  of  at 
least  15  LQ.  point*  from  premorbid  levels  or 
overall  impairment  index  clearly  within  the 
severely  impaired  range  on 
neuropsychological  testing,  e.g..  the  Luria- 
Nebraska,  Halstead-Reitan,  etc.; 
AND 

E  Resulting  in  at  least  two  of  the  following: 

1.  Marked  restriction  of  activitierof  daily 
living:  or 

2.  Marked  difficulties  in  maintaining  social 
functioning;  or 

3.  Dericiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  elsewhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  include 
deterioration  of  adaptive  behaviors). 

12.03    Schizophrenic,  Paranoid  and  Other 
Psychotic  Disorders:  Characterized  by  the 
onset  of  pyschotic  features  with  deterioration 
from  a  previous  level  of  functioning. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied,  or  when  the 
requirements  in  C  are  satisfied. 

A.  Medically  docyniented  persistence, 
either  continuous  or  intermittent,  of  one  or 
more  of  the  following: 

1.  Delusions  or  hallucinations;  or 

2.  Catatonic  or  other  grossly  disorganized 
behavior  or 

3.  Incoherence,  loosening  of  associations, 
illogical  thinking,  or  poverty  of  content  of 
speech  if  associated  with  one  of  the 
following: 

a.  Blunt  affect;  or 

b.  Flat  affect;  or 

c.  Inappropriate  affect; 
OR 

4.  Emotional  withdrawal  and/or  isolation: 
AND 

B.  Resulting  in  at  least  two  of  the  following: 

1.  Marked  restriction  of  activities  of  daily 
living;  or 

2.  Marked  difficulties  in  maintaining  social 
functioning;  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  elsewhere):  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  include 
deterioration  of  adaptive  behaviors); 

OR 

C.  Medically  documented  history  of  one  or 
more  episodes  of  actute  symptoms,  signs  and 
functional  limitations  which  at  the  time  met 
the  requirements  in  A  and  B  of  this  listing, 
although  these  symptoms  or  signs  are 
currently  attenuated  by  medication  or 
psychosocial  support,  and  one  of  the 
following: 

1.  Repeated  episodes  of  deterioration  or 
decompensation  in  situations  which  cause 
the  individual  to  withdraw  from  that  situation 
or  to  experience  exacerbation  of  signs  or 


symptoms  (which  may  include  deterioration 
of  adaptive  behaviors);  or 

2.  Documented  current  history  of  two  or 
more  years  of  inability  to  function  outside  of 
a  highly  supportive  living  situation. 

12.04  Affective  Disorders:  Characterized 
by  a  disturbance  of  mood,  accompanied  by  a 
full  or  partial  manic  or  depressive  syndrome. 
Mood  refers  to  a  prolonged  emotion  that 
colors  the  whole  psychic  life;  it  generally 
involves  either  depression  or  elation. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  Medically  documented  persistence, 
either  continuous  or  intermittent,  of  one  of 
the  following: 

1.  Depressive  syndrome  characterized  by  at 
least  four  of  the  following: 

a.  Anhedonia  or  pervasive  loss  of  interest 
in  almost  all  activites;  or 

b.  Appetite  disturbance  with  change  in 
weight;  or 

c  Sleep  disturbance;  or 

d.  Psychomotor  agitation  or  retardation:  or 

e.  Decreased  energy;  or 

f.  Feelings  of  guilt  or  worthlessness;  or 

g.  Difficulty  concentrating  or  thinking:  or 
h.  Thoughts  of  suicide;  or 

i.  Hallucinations,  delusions  or  paranoid 
thinking:  or 

2.  Manic  syndrome  characterized  by  at 
least  three  of  the  following: 

a.  Hyperactivity;  or 

b.  Pressure  of  speech;  or 
c  Flight  of  ideas;  or 

d.  Inflated  self-esteem;  or 

e.  Decreased  need  for  sleep;  or 

f.  Easy  distractability;  or 

g.  Involvement  in  activities  that  have  a  high 
probability  of  painful  consequences  which 
are  not  recognized;  or 

h.  Hallucinations,  delusions  or  paranoid 
thinking: 
OR 

3.  Bipolar  syndrome  with  a  history  of 
episodic  periods  manifested  by  the  full 
symptomatic  picture  of  both  manic  and 
depressive  syndromes  (and  currently 
characterized  by  either  or  both  syndromes); 
AND 

B.  Resulting  in  at  least  two  of  the  following: 

1.  Marked  restriction  of  activities  of  daily 
living;  or 

2.  Marked  difflculties  in  maintaining  social 
functioning;  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  elsewhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  include 
deterioration  of  adaptive  behaviors). 

12.05  Mental  Retardation  and  Autism: 
Mental  retardation  refers  to  a  significantly 
subaverage  general  intellectual  functioning 
with  deficits  in  adaptive  behavior  initially 
manifested  during  the  developmental  period 
(before  age  22).  (Note:  The  scores  specified 
below  refer  to  those  obtained  on  the  WAIS, 
and  are  used  only  for  reference  purposes. 
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Score*  obUtned  on  other  •tandardized  and 
individually  administered  test*  are 
acceptable,  but  the  numerical  values 
obtained  must  indicate  a  similar  level  of 
intellectual  functioning.)  Autism  is  a 
pervasive  develojnnenfal  disorder 
characterized  by  social  and  significant 
cosmnunication  deHcits  originating  in  the 
developmental  period. 

The  required  level  of  severity  for  this 
di*order  is  met  when  the  requirements  in  A. 
B,  C,  or  D  are  satisfied 

A.  Mental  incapacity  evidenced  by 
dependence  upon  others  for  personal  needs 
(e.g.,  toileting,  eating,  dressing,  or  bathing) 
and  inability  to  follow  directions,  such  that 
the  use  of  standardized  measures  of 
intellectual  functioning  is  precluded; 
OR 

E  A  vahd  verbal  performance,  or  IM  scale 
IQ  of  58  or  less; 
OR 

C.  A  valid  verbal,  performance,  or  full  scale 
IQ  of  60  to  60  inclu*ive  and  a  physical  or 
other  Biental  impairment  imposing  additional 
and  significant  work-related  limitation  of 
function; 

OR 

D.  A  valid  verbal,  performance,  or  full 
scale  IQ  of  60  to  66  inclusive  or  in  the  case  of 
autism,  gross  deficits  of  social  and 
communicative  skills  with  two  of  the 
following; 

1.  Mariced  restrictioa  of  activltie*  of  daily 
living;  or 

2.  Marked  difficulties  in  maintaining  social 
functioning;  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  eleswhere):  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  include 
deterioration  of  adaptive  behaviors). 

12.06    Anxiety  Related  Disorders:  bi  these 
disorders  anxiety  is  either  the  predominant 
disturbance  or  it  is  experienced  if  the 
individual  attempts  to  master  symptoms;  for 
example,  confronting  the  dreaded  object  or 
situation  in  a  phobic  disorder  or  resisting  the 
obsessions  or  compulsions  in  obsessive 
compulsive  disorders. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied,  or  when  the 
requirements  in  both  A  and  C  are  satisfied. 

A.  Medically  documented  findings  of  at 
least  one  of  the  following: 

1.  Generalized  persistent  anxiety 
accompanied  by  three  out  of  four  of  the 
following  signs  or  symptoms: 

a.  Motor  tension;  or 

b.  Autonomic  hyperactivity;  or 
0.  Apprehensive  expectation;  or 
d.  Vigilance  and  scanning; 

or 

2.  A  persistent  irrational  fear  of  a  specific 
object,  activity,  or  situation  which  results  in  a 
compelling  desire  to  avoid  the  dreaded 
object,  activity,  or  situation;  or 

3.  Recurrent  severe  panic  attacks 
manifested  by  a  sudden  unpredictable  onset 


of  intense  apprehension,  fear,  terror  and 
sense  of  impending  doom  occurring  on  the 
average  of  at  least  once  a  week;  or 

4.  Recurrent  obsessions  or  compulsions 
which  are  a  source  of  marked  distress;  or 

5.  Recurrent  and  intrusive  recollections  of  a 
traumatic  experience,  which  are  a  source  of 
marked  distress; 

AND 

B.  Resulting  in  at  least  two  of  the  following: 
1.  Marked  restriction  of  activities  of  daily 

living;  or 

Z.  Marked  difficulties  in  maintaining  social 
functioning:  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  eleswhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-liked 
settings  which  cause  the  individual  to 
withdraw  from  that  situation  or  to  experience 
exacerkiation  of  signs  and  symptoms  (which 
may  include  deterioration  of  adaptive 
behaviors); 

OR 

C.  Resulting  in  complete  inability  to 
fimction  independendy  outside  the  area  of 
one's  home. 

12.07  Somatoform  Disorders:  Physical 
symptoms  for  which  there  are  no 
demonstrable  organic  findings  or  knovtm 
physiological  mechanisms. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  Medically  documented  by  evidence  of 
one  of  the  following: 

1.  A  history  of  multiple  physical  symptoms 
of  several  years  duration,  begiiuiing  before 
age  30,  that  have  caused  the  individual  to 
take  medicine  frequently,  see  a  physician 
often  and  alter  life  patterns  significantly;  or 

2.  Persistent  nonorganic  disturbaitce  of  one 
of  the  following: 

a.  Vision;  or 

b.  Speech;  or 

c.  Hearing;  or 

d.  Use  of  a  limb;  or 

e.  Movement  and  its  control  (e.g., 
coordination  disturbance,  fwychogenic 
seizures,  akinesia,  dyskinesia;  or 

f.  Sensation  (e.g.,  diminished  or 
heightened). 

3.  Unrealistic  interpretation  of  physical 
signs  or  sensations  associated  with  the 
preoccupation  or  belief  that  one  has  a  serious 
disease  or  injury; 

AND 

B.  Resulting  in  three  of  the  following: 

1.  Marked  restriction  of  activities  of  daily 
living:  or 

2.  Marked  difficulties  in  maintaining  social 
functioning;  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  elsewhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  include 
deterioration  of  adaptive  behavior). 

12.08  Personality  Disorders:  A 
personality  disorder  exists  when  personality 


traits  are  inflexible  and  maladaptive  and 
cause  either  significant  Impairment  in  social 
or  occupational  functioning  or  subjective 
distress.  Characteristic  features  are  typical  of 
the  individual's  kmg-teim  functiorang  and  are 
not  limited  to  discrete  episodes  of  illness. 
The  required  level  of  severity  for  tfaeae 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  Deeply  ingrained,  maladaptive  patteraa 
of  behavior  associated  with  one  of  the 
following: 

1.  Seclasiveness  or  autistic  thinking  or 

2.  Pathologically  inappropriate 
suspiciousness  or  hostility;  or 

3.  Oddities  of  thou^t  perceptioa.  speech 
and  behavior,  or 

4.  Persistent  disturbances  of  mood  or 
affect;  or 

5.  Pathological  dependence,  paaaivitjr.  or 
aggressivity;  or 

8.  Intense  and  unstable  interpenoaal 
relationships  and  impulsive  and  damaging 
behavior. 

AND 

B.  Resulting  in  three  of  the  following 

1.  Marked  restriction  of  acdvitiea  of  dafljr 
living:  or 

2.  Marked  difiiculties  in  maintaining  aocial 
functioning;  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  ■  timely  manner 
(in  work  settings  or  elsewhere);  or 

4.  Repeated  episodes  of  deterioratiaa  ar 
decompensation  in  work  or  work-lflce  ■wHinga 
whidi  cause  the  individoat  to  withdraw  fraai 
that  situation  or  to  experience  exaoerbatiaa 
of  signs  and  symptoms  (which  may  indade 
deterioratioa  of  adaptive  behaviors). 

12.09    Substance  Addiction  Ditorden: 
Behavioral  changes  or  physical  changes 
associated  %vith  the  regular  use  of  subataiioee 
that  affect  the  central  nervous  system. 

The  required  level  of  severity  for  these 
disorders  is  met  when  tlie  reqnireoients  ia 
any  of  the  following  (A  through  I)  are 
satisfied. 

A.  Organic  mental  disorders.  Evaluate 
under  12.02. 

B.  Depressive  syndrome.  Evaluate  under 
12.04 

C  Anxiety  disorders.  Evaluate  under  12AL 

D.  Personality  disorders.  Evahiate  i 
12.0& 

E.  Peripheral  neuropathies.  Evahiate  i 
11.14. 

F.  Liver  damage.  Evaluate  under  SJK. 

G.  Gastritis.  Evahiate  under  S.04. 
H.  Pancreatitis.  Evahiate  under  SjOS. 
L  Seizures.  Evaluate  under  UjQZ  or  IIjSS. 

PART  416— SUPPLEMENTAL 
SECURITY  mCOyE  FOR  THE  AGED. 
BUND.  AND  DISABLED 

For  the  reasons  set  out  in  the 
preamble,  Part  416,  Subpart  L  Chapter 
III  of  Title  20.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 
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Subpart  I — D«tennininy  Disability  and 
Blindness 

1.  The  authority  citation  for  Subpart  I 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1614. 1631.  and  1633 
of  the  Social  Security  Act;  49  Stat.  647.  as 
amended.  86  Stat.  1471.  as  amended  by  88 
Stat.  52.  86  Stat.  1475,  86  Stat.  1478;  42  U.S.C. 
1302. 1382c  1383.  and  1383b:  unless  otherwise 
noted. 

2.  A  new  §  416.920a  is  added  to  read 
as  follows: 

S416.«20a    Evaluation  of  mental 


(a)  Genera/^The  steps  outlined  in 
S  416.920  apply  to  the  evaluation  of 
physical  and  mental  impairments.  In 
addition,  in  evaluating  the  severity  of 
mental  impairments,  a  special  procedure 
must  be  followed  by  us  at  each 
administrative  level  of  review. 
Following  this  procedure  will  assist  us 
in: 

(1)  Identifying  additional  evidence 
necessary  for  the  determination  of 
impairment  severity; 

(2)  Considering  and  evaluating 
aspects  of  the  mental  disorder(s] 
relevant  to  your  ability  to  work;  and 

(3)  Organizing  and  presenting  the 
Hndings  in  a  clear,  concise,  and 
consistent  manner. 

(b)  Use  of  the  procedure  to  record 
pertinent  findings  and  rate  the  degree  of 
functional  loss. 

(1)  This  procedure  requires  us  to 
record  the  pertinent  signs,  symptoms, 
findings,  functional  limitations,  and 
effects  of  treatment  contained  in  your 
case  record.  This  will  assist  us  in 
determining  if  a  mental  impainnent(s) 
exists.  Whether  or  not  a  mental 
impainnent(s]  exists  is  decided  in  the 
same  way  the  question  of  a  physical 
impairmant  is  decided,  i.e..  the  evidence 
must  be  carefully  reviewed  and 
conclusions  supported  by  it.  The  mental 
status  examination  and  psychiatric 
history  will  ordinarily  provide  the 
needed  information.  (See  S  416.908  for 
further  information  about  what  is 
needed  to  show  an  impairment.) 

(2)  If  we  determine  that  a  mental 
impainnent(s)  exists,  this  procedure 
then  requires  us  to  indicate  whether 
certain  medical  findings  which  have 
been  found  especially  relevant  to  the 
ability  to  work  are  present  or  absent. 

(3)  The  procedure  then  requires  us  to 
rate  the  degree  of  functional  loss 
resulting  from  the  impairment(8].  Four 


areas  of  function  considered  by  us  as 
essential  to  work  have  been  identified, 
and  the  degree  of  functional  loss  in 
those  areas  must  be  rated  on  a  scale 
that  ranges  from  no  limitation  to  a  level 
of  severity  which  is  incompatible  with 
the  ability  to  perform  those  work-related 
functions.  For  the  first  two  areas 
(activities  of  daily  living  and  social 
functioning),  the  rating  of  limitation 
must  be  done  based  upon  the  following 
five  point  scale:  none,  slight,  moderate, 
marked,  and  extreme.  For  the  third  area 
(concentration,  persistence  or  pace)  the 
following  five  point  scale  must  be  used: 
never,  seldom,  often,  frequent,  and 
constant.  For  the  fourth  area 
(deterioration  or  decompensation  in 
work  or  work-like  settings),  the 
following  four  point  scale  must  be  used: 
never,  once  or  twice,  repeated  (three  or 
more),  and  continual.  The  last  two 
points  for  each  of  these  scales 
represents  a  degree  of  limitation  which 
is  incompatible  with  the  ability  to 
perform  the  work-related  function. 

(c)  Use  of  the  procedure  to  evaluate 
mental  impairments.  Following  the 
rating  of  the  degree  of  functional  loss 
resulting  from  the  impairment,  we  must 
then  determine  the  severity  of  the 
mental  impairment(s). 

(1)  If  the  four  areas  considered  by  us 
as  essential  to  work  have  been  rated  to 
indicate  a  degree  of  limitation  as  "none" 
or  "slight"  in  the  first  and  second  areas, 
"never"  or  "seldom"  in  the  third  area, 
and  "never"  in  the  fourth  area,  we  can 
generally  conclude  that  the  impairment 
is  not  severe,  unless  the  evidence 
otherwise  indicates  there  is  significant 
limitation  of  your  mental  ability  to  do 
basic  work  activities  (see  §  416.921). 

(2)  If  your  mental  impairment(s)  is 
severe,  we  must  then  determine  if  it 
meets  or  equals  a  listed  mental  disorder. 
This  is  done  by  comparing  our  prior 
conclusions  based  on  this  procedure 
(i.e.,  the  presence  of  certain  medical 
findings  considered  by  us  as  especially 
relevant  to  your  ability  to  work  ^nd  our 
rating  of  functional  loss  resulting  from 
the  mental  impairment(s])  against  the 
paragraph  A  and  B  criteria  of  the 
appropriate  listed  mental  disorder(s).  If 
we  determine  that  paragraph  C  criteria 
will  be  used  in  lieu  of  paragraph  B 
criteria  (see  listings  12.03  and  12.06),  we 
will,  by  following  this  procedure, 
indicate  on  the  document  whether  the 
evidence  is  sufficient  to  establish  the 
presence  or  absence  of  the  criteria.  (See 
paragraph  (d)  of  this  section). 


(3)  If  you  have  a  severe  impairment(s) 
but  the  impairment(8)  neither  meets  nor 
equals  the  listings,  we  must  then  do  a 
residual  functional  capacity  assessment, 
unless  you  are  claiming  benefits  as  a 
disabled  child. 

(4)  At  all  adjudicative  levels  we  must, 
in  each  case,  incorporate  the  pertinent 
findings  and  conclusions  based  on  this 
procedure  in  our  decision  rationale.  Our 
rationale  must  show  the  significant 
history,  including  examination, 
laboratory  findings,  and  functional 
limitations  that  we  considered  in 
reaching  conclusions  about  the  severity 
of  the  mental  impairment(s). 

(d)  Preparation  of  the  document.  A 
standard  document  outlining  the  steps  of 
this  procedure  must  be  completed  by  us 
in  each  case  at  the  initial, 
reconsideration,  administrative  law 
judge  hearing,  and  Appeals  Council 
levels  (when  the  Appeals  Council  issues 
a  decision). 

(1)  At  the  initial  and  reconsideration 
levels  the  standard  document  must  be 
completed  and  signed  by  our  medical 
consultant  At  the  administrative  law 
judge  hearing  level,  several  options  are 
available: 

(i)  The  administrative  law  judge  may 
complete  the  document  without  the 
assistance  of  a  medical  advisor, 

(ii)  The  administrative  law  judge  may 
call  a  medical  advisor  for  assistance  in 
preparing  the  document;  or 

(iii)  Where  new  evidence  is  received 
that  is  not  merely  cumulative  of 
evidence  already  in  your  case  file  or 
where  the  issue  of  a  mental  impairment 
arises  for  the  first  time  at  the 
administrative  law  judge  hearing  level, 
the  administrative  law  judge  may  decide 
to  remand  the  case  to  the  State  agency 
for  completion  of  the  document  and  a 
new  determination.  Remand  may  also 
be  made  in  situations  where  the  services 
of  a  medical  advisor  are  determined 
necessary  but  unavailable  to  the 
administrative  law  judge.  In  such 
circumstances,  however,  a  remand  may 
ordinarily  be  made  only  once. 

(2)  For  all  cases  involving  mental 
disorders  at  the  administrative  law 
judge  hearing  or  Appeals  Council  levels, 
the  standard  document  will  be 
appended  to  the  decision. 

(Approved  by  the  Office  of  Management  & 
Budget  under  control  number  0960-0413] 

[FR  Doc.  85-20552  Filed  8-27-«5:  8:45  am] 
BNJJNa  COM  41W-1t-M 


^^.                    JS                V 

■      ■    -■ 

Wednesday 
August  28,  1985 

^ 

^^^SSSSSm   -^^SS 

—  -= 

^ s 

Part  VI 

Department  of  the 
Treasury 

Office  of  Revenue  Sharing 

W                s 

S' 

=                    = 

^^^— J 

31  CFR  Part  51 
Financial  Assistance  to  Local 
Governments;  Audit  Requirements; 
Interim  Rule 

• 

'in 

llllll 

=    ' 

— r-^-^— 

s            » 

35072      Federal  Register  /  Vol.  50.  No.  167  /  Wednesday.  August  28.  1985  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Revenue  Sharing 
31  CFR  Part  51 

Financial  Assistance  to  Local 
Governments;  Audit  Requirements 

agency:  Ofnce  of  Revenue  Sharing, 

Treasury. 

ACTION:  Interim  rule. 

summary:  The  Single  Audit  Act  of  1984 
(Pub.  L.  98-502).  which  establishes 
uniform  audit  requirements  for  State  and 
local  governments  receiving  Federal 
financial  assistance,  was  signed  by  the 
President  on  October  19, 1984.  The 
interim  rule  makes  the  necessary 
changes  in  the  Revenue  Sharing 
regulations  to  conform  to  the 
requirements  of  the  Single  Audit  Act. 
DATES:  Effective  August  28. 1985. 

Written  comments  must  be  received 
on  or  before  October  2a  1985. 
ADDRESSES:  Send  comments  to  Chief 
Counsel  for  Revenue  Sharing,  Office  of 
Revenue  Sharing,  Treasury  Department, 
Washington,  D.C.  20226. 
TOR  FURTHER  INFORMATION  CONTACT 
Richard  S.  Isen,  Chief  Counsel  or  ]ames 
C.  Harmon,  Attorney-Advisor,  Office  of 
Chief  Counsel  for  Revenue  Sharing, 
Washington,  D.C.  20226  Telephone:  (202) 
634-5182. 
SUPPLEMENTAHV  INFORMATION: 

Bacltground 

The  Single  Audit  Act  of  1984  (the 
"Act")  has  as  its  primary  goal  the 
improvement  of  audits  of  Federal  aid 
programs.  The  Act  requires  State  or 
local  governments  which  receive 
$100,000  or  more  a  year  in  Federal  funds 
to  have  an  audit  made  for  that  year.  The 
Act  also  provides  that  State  or  local 
governments  receiving  Federal  financial 
assistance  which  is  equal  to  or  in  excess 
of  $25,000  but  less  than  SlOO.OOO  a  year 
shall  have  an  option  of  filing  audits  in 
accordance  with  the  Single  Audit  Act  or 
in  accordance  with  the  Federal  laws  and 
regulations  governing  the  programs  in 
which  the  State  or  local  governments 
participate. 

The  following  changes  must  be  made 
to  the  Revenue  Sharing  regulations  to 
effectuate  compliance  with  the  Single 
Audit  Act  of  1984  and  the  implementing 
OMB  Circular  A-128: 

The  first  amendment  inserts  the 
words  "qualifications  and"  prior  to  the 
word  "independence"  in  S  51.100(f)  of 
the  regulations.  This  change  is 
necessary  to  ensure  that  all  auditors 
performing  audits  of  local  governments 
which  receive  Federal  financial 


assistance  meet  both  the  independence 
and  qualifications  standards  as  set  forth 
in  Standards  for  Audit  of  Government 
Organizations,  Programs,  Activities,  and 
Functions,  developed  by  the  Comptroller 
General. 

The  second  change  adds  paragraph 
(g).  which  defines  the  Single  Audit  Act. 
to  §  51.100  of  the  regulations. 

The  third  amendment  redesignates 
§  51.102(a)(2)  as  §S  51.102  (a)(2)  and 
(a)(3).  This  amendment  is  necessary 
because  the  Single  Audit  Act  reqnires 
local  governments  receiving  $100,000  or 
more  in  Federal  financial  assistance  in  a 
fiscal  year  to  file  audits  in  accordance 
with  the  Act. 

The  fourth  amendment  redesignates 
§  51.102(a)(3)  as  S  51.102(a)(4).  Section 
51.102(a)(4]  changes  the  period  of  time 
that  a  recipient  government  has  to  file 
an  audit  with  the  Director.  Currently,  a 
recipient  government  has  eight  months 
from  the  end  of  the  fiscal  year  audited  to 
file  its  audit.  Pursuant  to  S  51.102(a)(4]. 
the  recipient  government  must  submit 
audits  within  thirty  (30)  days  after 
completion  of  the  audit,  but  no  later 
than  one  year  from  the  end  of  the  fiscal 
year  audited. 

The  fifth  amendment  deletes  the 
substance  of  the  current  S  51.102(a)(4). 
The  reference  to  the  OMB  Compliance 
Supplement  contained  in  current 
§  51.102(a)(4)  is  now  referenced  in 
§  51.102(a)(3)  of  the  revised  regulations. 

The  sixth  amendment  adds  to 
i  51.102(b)  the  language  making 
available  to  recipient  governments 
which  receive  between  $25,000  and 
$100,000  in  Federal  financial  assistance 
the  election  to  perform  audits  in 
accordance  with  the  Single  Audit  Act. 

The  seventh  amendment  provides  the 
basis  for  granting  waivers  and  the 
procedure  for  requesting  waivers  with 
respect  to  S  S1.102(a)(2).  This 
amendment  also  provides  that  §  51.100 
(e)  and  (f)  respectively,  are  to  be 
referred  to  in  defining  an  independent 
audit  agency. 

The  eighth  amendment  adds  to 
§  51.104  language  to  make  audits  of 
secondary  recipients  conform  to  the 
single  audit. 

The  ninth  amendment  deletes  i  51.105 
and  replaces  it  with  language  which 
explains  the  single  audit. 

The  tenth  amendment  inserts 
language  in  S  51.107(a)(3)  to  indicate 
that  financial  statements  prepared  in 
accordance  with  generally  acce[>ted 
accounting  principles  (GAAP)  must  use 
Statements  3  and  7  and  Interpretation  7 
as  issued  by  the  National  Council  on 
Governmental  Accounting  (NCGA)  in 
defining  the  entity  to  be  examined. 
Those  recipient  governments  whose 
financial  statements  are  prepared  in 


accordance  with  a  comprehensive  basis 
of  accounting  other  than  GAAP  are  to 
continue  to  use  the  definition  of  entity 
provided  by  the  Bureau  of  the  Census. 

The  eleventh  amendment  is  to 
§  S1.108(a)  and  changes  the  period  of 
time  that  a  recipient  government  has  to 
make  a  completed  audit  report  available 
for  public  inspection.  Currently,  the 
recipient  government  shall  make  the 
audit  report  available  for  public 
inspection  within  thirty  (30)  days  after 
the  audit  is  completed.  Pursuant  to 
S  51.108(a)  of  the  revised  regulations,  the 
recipient  government  must  make  the 
audit  reports  available  for  public 
inspectioa  within  thirty  (30)  days  after 
the  audit  is  completed  and  received  by 
the  recipient  government. 

The  twelfth  amendment  makes  the 
following  additions  to  §  51.108(d): 

•  Language  which  states  that  a 
recipient  government  shall  keep  the 
audit  workpapers  longer  than  3  years  if 
so  notified  in  writing  by  the  Director: 

•  Language  which  makes  audit 
wOTkpapers  available  upon  request  to 
the  Director  and  the  Comptroller 
General  at  the  completion  of  the  audit; 
and 

•  Language  which  provides  that 
recipient  governments  which  have  their 
audits  performed  by  independent  public 
accountants  must  notify  those 
accountants  of  the  requirement  of 
retention  of  audit  workpapers. 

The  thirteenth  and  final  amendment 
adds  paragraph  (c)  to  S  51.109. 
Subsection  (c)  provides  for  the 
enforcement  of  the  reporting 
requirements  for  those  recipient 
governments  filing  audits  in  accordance 
with  the  Single  Audit  Act. 

Need  for  Immediate  Guidance 

The  changes  that  have  been  are 
necessary  to  comply  with  the  Single 
Audit  Act  of  1984  and  the  implementing 
OMB  Circular  A-128.  This  interim  rule  is 
needed  to  provide  immediate  guidance 
to  units  of  local  government  and  the 
public.  Accordingly,  it  is  impractical  to 
issue  these  interim  regulations  in 
accordance  with  the  notice  and  public 
comment  procedures  of  5  U.S.C.  553(b), 
or  subject  to  the  effective  date 
limitations  of  5  U.S.C.  553(d). 

Regulatory  Flexibility  Act 

Since  no  notice  in  proposed 
ndemaking  is  required  for  interim  rules 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  do  not 
apply. 
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Executive  Order  12291— "Federal 
Regulation" 

The  interim  rule  does  not  constitute  a 
"major  rule"  within  the  meaning  of 
section  1(b)  of  Executive  Order  12291. 
entitled  "Federal  Regulation."  A 
regulatory  analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  51 

Accounting.  Administrative  practice 
and  procedure,  Civil  rights, 
Handicapped.  Aged.  Indians.  Revenue 
Sharing,  Reporting  and  recordkeeping 
requirements. 

Authority 

The  interim  rule  is  issued  under  the 
authority  of  the  Revenue  Sharing  Act  (31 
U.S.C.  6701  through  6724)  and  Treasury 
Department  Order  No.  224,  dated 
January  26. 1973  (38  FR  3342)  as 
amended  by  Treasury  Department  Order 
No.  103-1  dated  March  18. 1982. 

31  CFR  Part  51,  is.  therefore,  amended 
in  the  manner  set  forth  below. 

Dated:  June  7. 1985. 
Michael  F.  HiU. 

Director,  Office  of  Revenue  Sharing. 

PART  51— FINANCIAL  ASSISTANCE 
TO  LOCAL  GOVERNMENTS 

1.  Section  51.100  is  amended  by 
revising  paragraph  (f)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§51.100    Definition*. 

*         *         *         «         * 

(f)  "Independent  audit"  means  an 
audit  conducted  in  a  manner  consistent 
with  the  qualifications  and 
independence  requirements  specified  in 
the  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions,  issued  by  the 
Comptroller  General  of  the  United 
States. 

(g)  "Single  Audit  Act"  means  the 
application  of  uniform  audit 
requirements  for  State  and  local 
governments  as  provided  for  by  the 
Single  Audit  Act  of  1984,  Pub.  L.  98-502 
(31  U.S.C.  7501-07)  and  the 
implementing  OMB  Circular  A-128, 
which  appears  as  Appendix  A  to  this 
subpart. 

2.  Section  51.102  is  amended  by 
revising  paragraphs  (a)  (2).  (3),  and  (4), 
(b)  and  the  parenthetical  text  which 
follows  the  section  to  read  as  follows: 

§  51.102    Auditing  and  evaluation. 
[a]  Audit  requirement.  *  *  * 
(2)  A  government  which  receives 
entitlement  funds  which  are  equal  to  or 
in  excess  of  $25,000  but  less  than 
$100,000  in  each  of  three  consecutive 
fiscal  years,  shall  have  an  audit  made  in 
accordance  with  paragraph  (a)  (1)  of  this 


section  not  less  often  than  once  every 
three  years.  The  required  audit  would  be 
conducted  for  any  one  of  three 
consecutive  years  in  which  the 
entitlement  funds  were  received. 

(3)  A  govenunent  which  receives 
$100,000  or  more  in  a  fiscal  year  shall 
have  an  audit  made  for  each  such  fiscal 
year  in  accordance  with  the 
requirements  of  the  Single  Audit  Act 
under  551.105  except  that  if  the 
government  establishes  to  the 
satisfaction  of  the  Director  that  it  is 
required  by  its  constitution  or  statutes, 
administrative  rules,  regulations, 
guidelines,  standards,  or  policies  to 
conduct  its  audits  on  a  biennial  basis, 
then  such  audits  may  be  made  on  a 
biennial  basis.  Audits  conducted  on  a 
biennial  basis  shall  cover  both  years 
within  the  biennial  period.  The  OMB 
Compliance  Supplement  may  be  used  by 
auditors  as  a  guide  in  the  performance 
of  the  compliance  aspects  of  audits 
required  under  this  section. 

(4)  Audits  conducted  to  comply  with 
the  provisions  of  paragraph  (a)  (2)  of 
this  section  shall  be  submitted  to  the 
Director  within  thirty  (30)  days  after 
completion  of  the  audit,  but  no  later 
than  one  year  from  the  end  of  the  fiscal 
year  audited. 

(b)  Election  by  recipient  government 
(1)  A  recipient  government  that  receives 
entitlement  funds  which  are  equal  to  or 
in  excess  of  $25,000  but  less  than 
$100,000  in  any  fiscal  year  shall  have  the 
option  of: 

(i)  Having  an  audit  made  for  such 
fiscal  year  in  accordance  with  the 
requirements  of  the  Single  Audit  Act 
under  §  51.105  of  this  subpart;  or 

(ii)  Complying  with  the  requirements 
of  S  51.102(a)  (2)  of  this  subpart. 

(2)  A  recipient  government  may  elect 
to  have  the  requirements  of  paragraph 
(a)  of  this  section  not  applicable  to  that 
government  upon  certifying  to  the 
Director  that  the  audits  are  conducted  in 
compliance  with  State  or  local  law  and 
meet  the  following  requirements: 

(i)  The  performance  of  the  audits  of 
the  financial  statements  are 
independent  as  defined  in  §  51.100(f); 

(ii)  The  audits  of  the  recipient 
governments  are  conducted  in 
accordance  with  generally  accepted 
government  auditing  standards  issued 
by  the  Comptroller  General  of  the 
United  States; 

(iii)  The  audits  will  be  conducted  at 
least  as  often  as  would  be  required  by 
paragraph  (a)(2)  of  this  section;  and 

(iv)  A  compliance  audit  and  an 
auditor's  report  on  the  study  and 
evaluation  of  the  internal  accounting 
controls,  as  well  as  a  financial  audit  are 
conducted. 


(Information  collection  requiFements  in 
paragraph  (a)  (4)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1505-003a  and  in  paragraph  (b)(2Hiv) 
under  control  number  1505-0086). 
*  •  •  *  « 

3.  Section  51.103  and  the  parenthetical 
text  which  follows  it.  is  revised  to  read 
as  follows: 

$51,103    Wahfw  of  audH  requirementi. 

(a)  Basis  for  granting  waiver.  The 
Director  may  waive  the  provisions  of 
§51.102(a)(2)  for  any  recipient 
government  which  makes  application  for 
such  a  waiver  for  any  fiscal  period  upon 
determining  that: 

(1)  The  accounts  of  such  govenunent 
are  not  auditable  and  the  government  is 
making  substantial  progress  toward 
making  its  accounts  auditable;  or 

(2)  The  government  has  been  audited 
by  a  State  audit  agency  which  does  not 
follow  generally  accepted  government 
auditing  standards  or  which  is  not 
independent  as  defined  in  (51.100  (e) 
and  (f)  respectively,  and 

which  is  demonstrating  progress  toward 
taking  the  necessary  corrective  action. 

(b)  Procedure  for  requesting  waiver. 
(1)  The  chief  executive  officer  of  the 
recipient  government  shall  apfily  to  the 
Director  in  writing  for  the  waiver  and 
provide  the  following  information: 

(i)  If  the  waiver  is  requested  due  to 
unaudibility  of  government  financial 
accounts,  an  assurance  that  in  the 
course  of  determining  compliance  «vitb 
S  51.102(a)(2).  the  independent  auditor 
rendered  an  opinion  that  part  or  all  of 
the  financial  accounts  are  not  auditable. 
The  waiver  request  shall  further  cleariy 
set  forth  the  arrangements  which  have 
been  made  or  steps  taken  toward 
making  such  financial  accounts 
auditable. 

(ii)  If  the  waiver  is  requested  pursuant 
to  paragraph  (a)(2).  an  assurance  that 
the  State  audit  agency  is  demonstrating 
progress  toward  performing  audits  in 
accordance  with  generally  accepted 
government  auditing  standards  or 
becoming  independent  The  waiver 
request  shall  further  clearly  set  forth  the 
arrangements  which  have  been  made  or 
steps  taken  toward  establishing  the  use 
of  generally  accepted  government 
auditing  standards  or  achieving 
independence. 

(2)  The  Director  shall  determine 
whether  the  recipient  government  or  the 
State  audit  agency  is  making  substantial 
progress  towards  taking  the  necessary 
corrective  action. 

(Information  collection  requirements  in 
paragraph  (b)(1)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1505-0086) 
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4.  Section  51.104  is  revised  to  read  as 
follows: 

§51.1M    AudMt  of  Mcondary  rMiptants. 

(a)  7/7  gene/ti/.  Each  local  government 
which  provides  $25,000  or  more  of 
Federal  financial  assistance  to  a 
secondary  recipient  (subrecipient)  in 
any  fiscal  year  shall  be  responsible  for 
the  audit  of  any  entitlement  funds 
transferred  to  the  secondary  recipient. 

(b)  Responsibility  of  primary 
recipient  government  The  primary 
recipient  government  shall: 

(1)  Determine  whether  the  secondary 
recipient  has  met  the  audit  requirements 
of  §  51.102(a)  or  OMB's  Circular  A-110 
for  universities,  hospitals  or  other 
nonproHt  organizations; 

(2)  Determine  whether  the  secondary 
recipient  has  expended  the  funds 
provided  in  accordance  with  the  Act 
and  its  implementing  regulations.  This 
may  be  accomplished  by  reviewing  the 
audit  report  of  the  secondary  recipient 
or  through  other  means  (e.g.,  program 
reviews)  if  the  secondary  recipient  has 
not  yet  conducted  such  an  audit; 

(3)  Ensure  that  appropriate  corrective 
action  is  taken  within  six  months  after 
receipt  of  the  audit  report  in  instances  of 
noncompliance  with  the  Act  and 
regulations: 

(4)  Consider  whether  secondary 
recipient  audits  necessitate  adiustment 
of  the  primary  recipient's  own  records: 
and 

(5)  Require  each  secondary  recipient 
to  permit  independent  auditors  to  have 
access  to  the  records  and  financial 
statements  as  necessary  to  comply  with 
this  section. 

5.  Section  51.105  is  revised  to  read  as 
follows: 

§51.105    Reiiancc  upon  audits  under  other 
Federal  laws. 

The  Single  Audit  Act  requires  all 
States  and  local  governments  receiving 
$100,000  or  more  in  Federal  financial 
assistance  for  any  of  its  fiscal  years 
beginning  after  ID^cember  31, 1984,  to 
conduct  an  annual  audit  made  in 
accordance  with  the  requirements  of  the 
Single  Audit  Act  unless  the  State  or 
local  government  is  permitted  to 
conduct  its  audits  biennially  by  reason 
of  administrative  rules,  regulations, 
guidelines,  standards  or  policies. 
However,  after  December  31. 1986,  any 
State  or  local  government  that  conducts 
its  audits  biennially  must  conduct  such 
audits  annually  unless  such  State  or 
local  government  codifies  a  requirement 
for  biennial  audits  in  its  constitution  or 
statutes  before  January  1. 1987.  Audits 
conducted  on  a  biennial  basis  shall 
cover  both  years  within  the  biennial 
period.  An  audit  performed  onder  the 


Single  Audit  Act  shall  be  submitted  to 
the  Office  of  Revenue  Sharing  within 
thirty  (30)  days  after  completion  of  the 
audit,  but  no  later  than  one  year  from 
the  end  of  the  fiscal  year  audited. 

6.  Section  51.107(a)(3}  is  revised  to 
read  as  follows: 

§51.107    Scop*  Of  audita. 

[a]  In  general.  *  *  * 

(3)  Audits  piffsuant  to  §  51.102(a)(2) 
for  which  reporting  is  said  to  be  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP)  must  be 
guided  in  defining  the  entity  by  the 
Nation^  Council  on  Governmental 
Accounting's  Statements  3  and  7  and 
Interpretation  7.  (These  pronouncements 
are  considered  as  continuing  in  force  by 
the  recently  established  Governmental 
Accounting  Standards  Board,  which  is 
the  successor  organization  to  the 
National  Council  on  Governmental 
Accounting).  Those  governments  whose 
financial  statements  are  prepared  in 
accordance  with  a  comprehensive  basis 
of  accounting  other  than  GAAP  should 
continue  to  use  the  definition  provided 
by  the  Bureau  of  the  Census  which 
includes  a  unit  as  part  of  the  entity  if  the 
Bureau  has  classified  the  unit  as  being 
dependent  for  general  statistical 
purposes  upon  the  recipient  government 
The  classification  of  governments  is 
contained  in  'The  Census  of 
Governments,  Governmental 
Organization  (Vol.  l)."  published  by  the 
Bureau  of  the  Census  every  five  years 
and  updated  on  a  current  basis  to  reflect 
significant  changes  occurring  between 
censuses. 
*        *        •        •        • 

7.  Section  51.108  (a)  and  (d)  are 
revised  to  read  as  follows.  The 
parenthetical  text  at  the  end  of 
8  51.108(d)  has  already  been  codified  in 
the  CFR  and  is  shown  here  only  for  the 
convenience  of  the  user. 

§51.108    PuU§c  inspection,  retention  and 
submission  of  audit  reports  and 
workpapers. 

(a)  Public  inspection.  A  copy  of  the 
audit  report  under  §§  51.102(a)(2)  and 
51.105  shall  be  made  available  to  any 
person  for  a  period  of  three  years. 
Within  thirty  (30)  days  after  the  audit  is 
completed  and  received  by  the  recipient, 
the  report  shall  be  placed  at  the 
principal  office  of  the  recipient 
government  for  public  inspection  during 
normal  business  hours.  Where  feasible, 
local  public  libraries  and  other  public 
buildings  should  be  used  also.  If  the 
recipient  government  has  no  principal 
office,  the  audit  report  shaU  be  made 
available  for  public  inspection  at  a 
public  place  or  places  within  the 
political  boundaries  of  the  recipient 


government  to  satisfy  the  requirements 
of  this  subsection. 


(d)  Retention  of  and  it  workpapers. 
Audit  workpapers  and  related  reports 
shall  be  retairied  for  three  years  from 
the  date  of  the  audit  report  described  in 
paragraph  (a),  unless  the  auditor  is 
notified  in  writing  by  the  Director  to 
extend  the  retention  period.  Audit 
workpapers  shall  be  made  available 
upon  request  to  the  Director  and  tfie 
Comptroller  General  or  to  their 
representatives  at  the  completion  of  the 
audit.  Recipient  governments  whose 
audits  are  performed  by  independent 
pubUc  accountants,  not  in  their  employ, 
may  meet  the  requirement  of  this  section 
by  informing  the  firm  or  individual  of 
this  requirement  and  encouraging  them 
to  comply. 

(Inrormation  coiiecUon  reqairements  ki 
paragraphs  (a)  and  (b)  approved  by  the 
OfTice  of  Managenaent  and  Budget  under 
control  number  1505-0086  and  in  paragraphs 
(c)  and  (d)  under  control  number  1505-0038) 

8.  A  new  paragraph  (c)  is  added  to 
S  51.109  to  read  as  follows: 

§51.109    Proesduras  for  affoetine 

compliance. 

•         *         *         *         * 

(c)  Compliance  with  reporting 
requirements  under  the  Single  Audit 
Act.  Pursuant  to  section  7504  of  the 
Single  Audit  Act.  if  a  recipient 
government  fails  to  comply  with  the 
audit  reporting  requirements  of 
§  51.102(a)(3),  enforcement  shall  be  by 
the  cognizant  agency  that  has  been 
designated  by  the  Office  of  Management 
and  Budget.  If  the  Office  of  Revenue 
Sharing  is  not  the  cognizant  agency 
designated  by  the  Office  of  Management 
and  Budget,  the  Director  shall  cooperate 
with  the  agency  that  has  been  so 
designated  by  the  Office  of  Management 
and  Budget. 

9.  Subpart  F  of  Part  51  is  amended  by 
adding  Appendix  A  to  read  as  follows: 

Appendix  A  to  Subpart  F — OMB 
Circular  A-128.  Audits  of  State  and 
Local  Governments 

BILLING  CODE  W10-2S-M 

EXECUTIVE  OFHCE  OF  THE 
PRESIDE>nr 

Office  of  Management  and  Budget 
CIRCUI^R  NO.  A-12a 
April  12. 1985 

To  the  Heads  of  Executive  Departments  and 

Establishments. 
Subject:  Audits  of  State  and  Local 

Governments. 

1.  Purpose.  This  Circular  is  issued  pursuant 
to  the  Single  Audit  Act  of  19*4.  Pub.  L  98- 
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502.  Il  establishes  audit  requirements  for 
State  and  local  governments  that  receive 
Federal  aid.  and  deAnes  Federal 
responsibilities  for  implementing  and 
monitoring  those  requirements. 

2.  Supersession.  The  Circular  supersedes 
Attachment  P,  "Audit  Requirements."  of 
Circular  A-102.  "Uniform  requirements  for 
grants  to  State  and  local  governments." 

3.  Background.  The  Single  Audit  Act  builds 
upon  earlier  efforts  to  Impitn-e  audits  of 
Federal  aid  programs.  The  Act  requires  State 
or  local  governments  that  receive  $100,000  or 
more  a  year  in  Federal  funds  to  have  an  audit 
made  for  that  year.  Section  7505  of  the  Act 
requires  the  Director  of  the  Office  of 
Management  and  Budget  to  prescribe 
policies,  procedures  and  guidelines  to 
implement  the  Act.  It  specifies  that  the 
Director  shall  designate  "cognizant"  Federal 
agencies,  determine  criteria  for  making 
appropriate  charges  to  Federal  programs  for 
the  cost  of  audits,  and  provide  F>rocedures  to 
assure  that  small  firms  or  ftrms  owned  and 
controlled  by  disadvantaged  individttals  have 
the  opportunity  to  participste  in  contracts  for 
single  audits. 

4.  Policy.  The  Single  Audit  Act  requires  the 
following: 

a.  State  or  local  governments  that  receive 
$100,000  or  more  a  year  in  Federal  Rnancial 
assistance  shall  have  an  audit  made  in 
accordance  with  this  Circular. 

b.  State  or  local  governments  that  receive 
between  $25,000  and  SloaOOO  a  year  shall 
have  an  audit  made  in  accordance  with  this 
Circular,  or  in  accordance  with  Federal  laws 
and  regulations  governing  the  programs  they 
participate  in. 

c  Stale  or  local  governments  that  receive 
less  than  $25,000  a  year  shall  be  exempt  from 
compliance  with  the  Act  and  other  Federal 
audit  requirements.  These  State  and  local 
governments  shall  be  governed  by  audit 
requirements  prescribed  by  State  or  local  law 
•  or  regulation. 

d.  Nothing  in  this  paragraph  exempts  State 
or  local  governments  from  maintaining 
records  of  Federal  financial  assistance  or 
from  providing  access  to  such  records  to 
Federal  agencies,  as  provided  for  in  Federal 
law  or  in  Circular  A-102,  "Uniform 
requirements  for  grants  to  State  or  local 
governments." 

5.  Definitions.  For  the  purposes  of  this 
Circular  the  foIlo%ving  definitions  from  the 
Single  Audit  Act  apply: 

a.  "Cognizant  agency"  means  the  Federal 
agency  assigned  by  the  Office  of 
Management  and  Budget  to  carry  out  the 
responsibilities  described  in  paragraph  11  of 
this  Circular. 

b.  "Federal  fmancial  assistance"  means 
assistance  provided  by  a  Federal  agency  in 
the  form  of  grants,  contracts,  cooperative 
agreements,  loans,  loan  guarantees,  property, 
interest  subsidies,  insurance,  or  direct 
appropriations,  but  does  not  include  direct 
Federal  cash  assistance  to  individuals.  It 
includes  awards  received  directly  from 
Federal  agencies,  or  indirectly  through  other 
units  of  State  and  local  governments. 

c  "Federal  agency"  has  the  same  meaning 
as  the  term  "agency"  in  section  551(1)  of  Title 
5,  United  States  Code. 

d.  "GeDerally  accepted  accounting 
principles"  has  the  meaning  specified  in  the 


generally  accepted  government  auditing 
standards. 

e.  "Generally  accepted  government 
auditing  standards"  means  the  Standards  For 
Audit  of  Government  Organizations, 
Programs.  Activities,  and  Functkuts, 
developed  by  the  Comptroller  General  dated 
Febuary  27. 1981. 

f.  "Independent  auditor"  means: 

(1)  A  State  or  local  government  auditor 
who  meets  the  independence  standards 
speciHed  In  generally  accepted  government 
auditing  standards;  or 

(2)  A  public  accountant  who  meets  such 
independence  standards. 

g.  "Internal  controls"  means  the  plan  of 
orgunizatioa  and  methods  and  procedures 
adopted  by  management  to  ensure  that: 

(1)  Resource  use  is  consistent  with  laws, 
regulations,  and  policies; 

(2)  Resources  are  safeguarded  against 
waste,  loss,  and  misuse;  and 

(3)  Reliable  data  are  obtained.  Ofiaintained, 
and  fairly  disclosed  in  reports. 

h.  "Indian  tnbe"  means  any  Indian  tnbe. 
band,  nations,  or  other  organized  group  or 
community,  including  any  Alaskan  Native 
village  or  regional  or  village  corporations  (as 
defined  in,  or  established  under,  the  Alaskan 
Native  Claims  Settlement  Act)  that  is 
recognized  by  the  United  States  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

L  "Local  government"  means  any  unit  of 
local  government  within  a  State,  including  a 
county,  a  borough,  municipality,  city,  town. 
township,  parish,  local  public  authority, 
special  district,  school  district,  intrastate 
district,  council  of  governments,  and  any 
other  instrumentality  jof  local  government 

j.  "Major  Federal  Assistance  Program,"  at 
defined  by  Pub.  L  96-602,  is  described  in  the 
Attachment  to  this  Circular. 

k.  "Public  accountants"  means  those 
individuals  who  meet  the  qualification 
standards  included  in  generally  accepted 
government  auditing  standards  for  personnel 
performing  government  audits. 

1.  "State"  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commomvealth  of  Puerto  Rico,  the  Virgin 
Islands.  Guam.  American  Saommi,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the  Pacific 
Islands,  any  instrumentality  thereot  and  any 
multi-State,  regional  or  interstate  entity  that 
has  governmental  functions  and  any  Indian 
tribe. 

m.  "Subrecipient"  means  any  person  or 
government  department,  agency,  or 
establishment  that  receives  Federal  financial 
assistance  to  carry  out  a  program  through  a 
State  or  local  government  but  does  not 
include  an  individual  that  is  a  beneficiary  of 
such  a  program.  A  subrecipient  may  also  be  a 
direct  recipient  of  Federal  financial 
assistance. 

6.  Scope  of  audit.  The  Single  Audit  Act 
provides  that: 

a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  covering  financial  and  comphance 
audits. 

b.  The  audit  shall  cover  the  entire 
operations  of  a  State  or  local  government  or. 


at  the  option  of  that  government  it  may  cover 
departments,  agencies  or  establishments  that 
received,  expended,  or  otherwise 
administered  Federal  financial  assistance 
during  the  year.  However,  if  a  State  or  kx::al 
government  receives  $25,000  or  more  in 
General  Revenue  Sharing  Funds  in  a  fiscal 
year,  it  shall  have  an  audit  of  its  entire 
operations.  A  series  of  audits  of  individual 
departments,  agencies,  and  estabTishments 
for  the  same  fiscal  year  may  be  considered  a 
single  andtt. 

c.  Public  hospitals  and  public  colleges  and 
universities  may  be  excluded  from  State  and 
local  audits  and  the  requirements  of  this 
Circular.  However,  if  such  entities  are 
excluded,  audits  of  these  entities  shall  be 
made  in  accordance  with  statutory 
requirements  and  the  provisions  of  Circular 
A-110,  "Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other  aooprafit 
organizations." 

d.  The  auditor  shall  determine  wlwtker 

(1)  The  financial  statements  of  the 
government  department  agency  or 
establishment  present  fairly  its  financial 
position  and  the  results  of  its  financial 
operations  in  accordance  with  generaHjr 
accepted  accounting  principles: 

(2)  The  organization  has  internal 
accounting  and  other  control  systenu  to 
provide  reasonable  assuramx  that  M  is 
managing  Federal  financial  assistance 
programs  in  compliance  with  appHcabie  laws 
and  regulations;  and 

(3)  The  organizatioB  has  compMed  with 
laws  and  regulations  that  may  have  material 
effect  on  its  financial  statements  and  on  each 
major  Federal  assistance  program. 

7.  Frequency  t^  audit  Andits  shaD  be  made 
atmuaHy  unless  the  State  or  local  government 
has,  by  January  1, 1987,  a  constitutional  or 
statutory  requirement  for  less  frequent  audits. 
For  those  governments,  the  cognixaat  agency 
shall  permit  biennial  audits,  covering  both 
years,  if  the  go%'emmenl  so  requests.  It  shall 
also  honor  requests  for  biennial  audits  by 
governments  diat  have  an  administrative 
policy  calling  for  audits  teas  frequent  than 
annual,  but  only  for  fiscal  years  beginning 
before  January  1, 1987. 

8.  Interna/  contra/  and  compliance  rewiews. 
The  Single  Audit  Act  requires  that  the 
independent  auditor  determine  and  report  on 
whether  the  organization  has  internal  control 
systems  to  provide  reasonable  assurance  that 
it  is  managing  Federal  assistance  programs  in 
compliance  with  applicable  laws  and 
regulations. 

a.  Internal  contro/  reriew.  In  order  to 
provide  this  assurance  the  auditor  must  make 
a  study  and  evaluation  of  internal  control 
systems  used  in  administering  Federal 
assistance  programs.  The  study  and 
evaluation  must  be  made  whe^er  or  not  the 
auditor  intends  to  place  reliance  on  socfa 
systems.  As  part  tA  this  review,  the  ao(fitor 
shalL- 

(1)  Test  whether  these  internal  control 
systems  are  functioning  in  accordance  with 
prescribed  procedures. 

(2)  Examine  the  recipient's  system  for 
monitoring  subrecipients  and  obtaining  and 
acting  on  subrecipient  audit  reports. 
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b.  Compliance  review.  The  law  also 
requires  the  auditor  to  detennine  whether  the 
organization  has  complied  with  laws  and 
regulations  that  may  have  a  material  effect 
on  each  major  Federal  assistance  program. 

(1)  In  order  to  detennine  which  major 
programs  are  to  be  tested  for  compliance. 
State  and  local  governments  shall  identify  in 
their  accounts  all  Federal  funds  received  and 
expended  and  the  programs  under  which  they 
were  received.  This  shall  include  funds 
received  directly  from  Federal  agencies  and 
through  other  State  and  local  governments. 

(2)  The  review  must  include  the  selection 
and  testing  of  a  representative  number  of 
charges  from  each  major  Federal  assistance 
program.  The  selection  and  testing  of 
transactions  shall  be  based  on  the  auditor's 
professional  judgment  considering  such 
factors  as  the  amount  of  expeditures  for  the 
program  and  the  individual  awards:  the 
newness  of  the  program  or  changes  in  its 
conditions;  prior  experience  with  the 
program,  particularly  as  revealed  in  audits 
and  other  evaluations  (e.g.,  inspections, 
program  reviews);  the  extent  to  which  the 
program  is  carried  out  through  subrecipients; 
the  extent  to  which  the  program  contracts  for 
goods  or  services:  the  level  to  which  the 
program  is  already  subject  to  program 
reviews  or  other  forms  of  independent 
oversight;  the  adequacy  of  the  controls  for 
ensuring  compliance;  the  expectation  of 
adherence  or  lack  of  adherence  to  the 
applicable  laws  and  regulations;  and  the 
potential  impact  of  adverse  Hndings. 

(a)  In  making  the  test  of  transactions,  the 
auditor  shall  determine  whether 

— The  amounts  reported  as  expenditures 
were  for  allowable  services,  and 

— ^The  records  show  that  those  who  received 
services  or  benefits  were  eligible  to  receive 
them. 

(b)  In  addition  to  transaction  testing,  the 
auditor  shall  determine  whether 

— Matching  requirements,  levels  of  effort  and 
earmarking  limitations  were  met, 

— Federal  Hnancial  reports  and  claims  for 
advances  and  reimbursements  contain 
information  that  is  supported  by  the  books 
and  records  from  which  the  basic  financial 
statements  have  been  prepared,  and 

— Amounts  claimed  or  used  for  matching 
were  determined  in  accordance  with  OMB 
Circular  A-87,  "Cost  principles  for  State 
and  local  governments,"  and  Attachment  F 
of  Circular  A-102,  "Uniform  requirements 
for  grants  to  State  and  local  governments." 

(c)  The  principal  compliance  requirements 
of  the  largest  Federal  aid  programs  may  be 
ascertained  by  referring  to  the  Compliance 
Supplement  for  Single  Audits  of  State  and 
Local  Governments,  issued  by  OMB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered  in  the 
Compliance  Supplement,  the  auditor  may 
ascertain  compliance  requirements  by 
researching  the  statutes,  regulations,  and 
agreements  governing  individual  programs. 

(3)  Transactions  related  to  other  Federal 
assistance  programs  that  are  selected  in 
connection  with  examinations  of  fmancial 
statements  and  evaluations  of  internal 
controls  shall  be  tested  for  compliance  with 
Federal  laws  and  regulations  that  apply  to 
such  transactions. 


9.  Subrecipients.  State  or  local 
governments  that  receive  Federal  Hnancial 
assistance  and  provide  $25,000  or  more  of  it 
in  a  fiscal  year  to  a  subrecipient  shall: 

a.  Determine  whether  State  or  local 
subrecipients  have  met  the  audit 
requirements  of  this  Circular  and  whether 
subrecipients  covered  by  Circular  A-110, 
"Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other  nonprofit 
organizations."  have  met  that  requirement: 

b.  Determine  whether  the  subrecipient 
spent  Federal  assistance  funds  provided  in 
accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplished  by 
reviewing  an  audit  of  the  subrecipient  made 
in  accordance  with  this  Circular,  Circular  A- 
110,  or  through  other  means  (e.g.,  program 
reviews)  if  the  subrecipient  has  not  yet  had 
such  an  audit; 

c.  Ensure  that  appropriate  corrective  action 
is  taken  within  six  months  after  receipt  of  the 
audit  report  in  instances  of  noncompliance 
with  Federal  laws  and  regulations; 

d.  Consider  whether  subrecipient  audits 
necessitate  adjustment  of  the  recipient's  own 
records:  and 

e.  Require  each  subrecipient  to  permit 
independent  auditors  to  have  access  to  the 
records  and  fmancial  statements  as 
necessary  to  comply  with  this  Circular. 

10.  Relation  to  other  audit  requirements. 
The  Single  Audit  Act  provides  that  an  audit 
made  in  accordance  with  this  Circular  shall 
be  in  lieu  of  any  financial  or  financial 
compliance  audit  required  under  individual 
Federal  assistance  programs.  To  the  extent 
that  a  single  audit  provides  Federal  agencies 
with  information  and  assurances  they  need  to 
carry  out  their  overall  responsibilities,  they 
shall  rely  upon  and  use  such  information. 
However,  a  Federal  agency  shall  make  any 
additional  audits  which  are  necessary  to 
carry  out  its  responsibilities  under  Federal 
law  and  regtilation.  Any  additional  Federal 
audit  effort  shall  be  planned  and  carried  out 
in  such  a  way  as  to  avoid  duplication. 

a.  The  provisions  of  this  Circular  do  not 
limit  the  authority  of  Federal  agencies  to 
make,  or  contract  for  audits  and  evaluations 
of  Federal  financial  assistance  programs,  nor 
do  they  limit  the  authority  of  any  Federal 
agency  Inspector  General  or  other  Federal 
audit  official. 

b.  The  provisions  of  this  Circular  do  not 
authorize  any  State  or  local  government  or 
subrecipient  thereof  to  constrain  Federal 
agencies,  in  any  manner,  from  carrying  out 
additional  audits. 

c.  A  Federal  agency  that  makes  or 
contracts  for  audits  in  addition  to  the  audits 
made  by  recipients  pursuant  to  this  Circular 
shall,  consistent  with  other  applicable  laws 
and  regulations,  arrange  for  funding  the  cost 
of  such  additional  audits.  Such  additional 
audits  include  economy  and  efficiency  audits, 
program  results  audits,  and  program 
evaluations. 

11.  Cognizant  agency  responsibilities.  The 
Single  Audit  Act  provides  for  cognizant 
Federal  agencies  to  oversee  the 
implementation  of  this  Circular. 

a.  The  Office  of  Management  and  Budget 
will  assign  cognizant  agencies  for  States  and 
their  subdivisions  and  larger  local 
govenmients  and  their  subdivisions.  Other 


Federal  agencies  may  participate  with  an 
assigned  cognizant  agency,  in  order  to  fulfill 
the  cognizance  responsibilities.  Small^r 
governments  not  assigned  a  cognizant  agency 
will  be  under  the  general  oversight  of  the 
Federal  agency  that  provides  them  the  most 
funds  whether  directly  or  indirectly. 

b.  A  cognizant  agency  shall  have  the 
following  responsibilities: 

(1)  Ensure  that  audits  are  made  and  reports 
are  received  in  a  timely  manner  and  in 
accordance  with  the  requirements  of  this 
Circular. 

(2)  Provide  technical  advice  and  liaison  to 
State  and  local  governments  and  independent 
auditors. 

(3)  Obtain  or  make  quahty  control  reviews 
of  selected  audits  made  by  non-Federal  audit 
organizations,  and  provide  the  results,  when 
appropriate,  to  other  interested  organizations. 

(4)  Promptly  inform  other  affected  Federal 
agencies  and  appropriate  Federal  law 
enforcement  oTficials  of  any  reported  illegal 
acts  or  irregularities.  They  should  also  inform 
State  or  local  law  enforcement  and 
prosecuting  authorities,  if  not  advised  by  the 
recipient  of  any  violation  of  law  within  their 
jurisdiction. 

(5)  Advise  the  recipient  of  audits  that  have 
been  found  not  to  have  met  the  requirements 
set  forth  in  this  CiTKular.  In  such  instances, 
the  recipient  will- be  expected  to  work  wth 
the  auditor  to  tme  corrective  action.  If 
corrective  action  is  not  taken,  the  cognizant 
agency  shall  notify  the  recipient  and  Federal 
awarding  agencies  of  the  facts  and  make 
recommendations  for  followup  action.  Major 
inadequacies  or  repetitive  substandard 
performance  of  independent  auditors  shall  be 
referred  to  appropriate  professional  bodies 
for  disciplinary  action. 

(6)  Coordinate,  to  the  extent  practicable, 
audits  made  by  or  for  Federal  agencies  that 
are  in  addition  to  the  audits  made  pursuant  to 
this  Circular  so  that  the  additional  audits 
build  upon  such  audits. 

(7)  Oversee  the  resolution  of  audit  findings 
that  affect  the  programs  of  more  than  one 
agency. 

12.  Illegal  acts  or  irregularities.  If  the 
auditor  becomes  aware  of  illegal  acts  or  other 
irregularities,  prompt  notice  shall  be  given  to 
recipient  management  officials  above  the 
level  of  involvement.  (See  also  paragraph 
13(a)(3)  below  for  the  auditor's  reporting 
responsibilities.)  The  recipient,  in  turn,  shall 
promptly  notify  the  cognizant  agency  of  the 
illegal  acts  or  irregularities  and  of  proposed 
and  actual  actions,  if  any.  Illegal  acts  and 
irregularities  include  such  matters  as 
confiicts  of  interest,  falsification  of  records  or 
reports,  and  misappropriations  of  funds  or 
other  assets. 

13.  Audit  Reports.  Audit  reports  must  be 
prepared  at  the  completion  of  the  audit. 
Reports  serve  many  needs  of  State  and  local 
governments  as  well  as  meeting  the 
requirements  of  the  Single  Audit  Act. 

a.  The  audit  report  shall  state  that  the  audit 
was  made  in  accordance  with  the  provisions 
of  this  Circular.  The  report  shall  be  made  up 
of  at  least: 

(1)  The  auditor's  report  on  financial 
statements  and  on  a  schedule  of  Federal 
assistance;  the  financial  statements;  and  a 
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schedule  of  Federal  assistance,  showing  the 
total  expenditures  for  each  Federal 
assistance  program  as  identiHed  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Federal  programs  or  grants  that  have  not 
been  assigned  a  catalog  number  shall  be 
identified  under  the  caption  "other  Federal 
assistance." 

(2)  The  auditor's  report  on  the  study  and 
evaluation  of  internal  control  systems  must 
identify  the  organization's  significant  internal 
accounting  controls,  and  those  controls 
designed  to  provide  reasonable  assurance 
that  Federal  programs  are  being  managed  in 
compliance  with  laws  and  regulations.  It 
must  also  identify  the  controls  that  were 
evaluated,  the  controls  that  were  not 
evaluated,  and  the  material  weaknesses 
identified  as  a  result  of  the  evaluation. 

(3)  The  auditor's  report  on  compliance 
containing: 

— A  statement  of  positive  assurance  with 

respect  to  those  items  tested  for 

compliance,  including  compliance  with  law 

and  regulations  pertaining  to  financial 

reports  and  claims  for  advances  and 

reimbursements; 
— Negative  assurance  on  those  items  not 

tested; 
— A  summary  of  all  instances  of 

noncompliance;  and 
— An  identiflcation  of  total  amounts 

questioned,  if  any,  for  each  Federal 

assistance  award,  as  a  result  of 

noncompliance. 

b.  The  three  parts  of  the  audit  report  may 
be  bound  into  a  single  report,  or  presented  at 
the  same  time  as  separate  documents. 

c.  All  fraud  abuse,  or  illegal  acts  or 
indications  of  such  acts,  including  all 
questioned  costs  found  as  the  result  of  these 
acts  that  auditors  become  aware  of,  should 
normally  be  covered  in  a  separate  written 
report  submitted  in  accordance  with 
paragraph  13f. 

d.  In  addition  to  the  audit  report,  the 
recipient  shall  provide  comments  on  the 
flndings  and  recommendations  in  the  report 
including  a  plan  for  corrective  action  taken  or 
planned  and  comments  on  the  status  of 
corrective  action  taken  on  prior  findings.  If 
corrective  action  is  not  necessary^  a 
statement  describing  the  reason  it  is  not 
should  accompany  the  audit  report. 

e.  The  reports  shall  be  made  available  by 
the  State  or  local  government  for  public 
inspection  within  30  days  after  the 
completion  of  the  audit. 

f.  In  accordance  with  generally  accepted 
government  audit  standards,  reports  shall  be 
submitted  by  the  auditor  to  the  organization 
audited  and  to  those  requiring  or  arranging 
for  the  audit.  In  addition,  the  recipient  shall , 
submit  copies  of  the  reports  to  each  Federal 
department  or  agency  that  provided  Federal 
assistance  funds  to  the  recipient. 
Subrecipients  shall  submit  copies  to 
recipients  that  provided  them  Federal 
assistance  funds.  The  reporis  shall  be  sent 
within  30  days  after  the  completion  of  the 
audit,  but  no  later  than  one  year  after  the  end 
of  the  audit  period  unless  a  longer  period  is 
agreed  to  with  the  cognizant  agency, 

g.  Recipients  of  more  than  $100,000  in 
Federal  hmds  shall  submit  one  copy  of  the 
audit  report  within  30  days  after  issuance  to  a 


central  clearinghouse  to  be  designated  by  the 
Office  of  Management  and  Budget.  The 
clearinghouse  will  keep  completed  audits  on 
file  and  follow  up  with  State  and  local 
governments  that  have  not  submitted 
required  audit  reports. 

h.  Recipients  shall  keep  audit  reporis  on 
file  for  three  years  from  their  issuance. 

14.  Audit  Resolution.  As  provided  in 
paragraph  11,  the  cognizant  agency  shall  be 
responsible  for  monitoring  the  resolution  of 
audit  findings  that  affect  the  programs  of 
more  than  one  Federal  agency.  Resolution  of 
findings  that  relate  to  the  programs  of  a 
single  Federal  agency  will  be  the 
responsibility  of  the  recipient  and  that 
agency.  Alternate  arrangements  may  be 
made  on  a  case-by-case  basis  by  agreement 
among  the  agencies  concerned. 

Resolution  shall  be  made  within  six  months 
after  receipt  of  the  report  by  the  Federal 
departments  and  agencies.  Corrective  action 
should  proceed  as  rapidly  as  possible. 

15.  Audit  workpapers  and  reports. 
Workpapers  and  reports  shall  be  retained  for 
a  minimum  of  three  years  from  the  date  of  the 
audit  report,  unless  the  auditor  is  notified  in 
writing  by  the  cognizant  agency  to  extend  the 
retention  period.  Audit  workpapers  shall  be 
made  available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of  the 
audit 

16.  Audit  Costs.  The  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
Circular  are  allowable  charges  to  Federal 
assistance  programs. 

a.  The  charges  may  be  considered  a  direct 
cost  or  an  allocated  indirect  cost  determined 
in  accordance  with  the  provision  of  Circular 
A-87,  "Cost  principles  for  State  and  local 
governments." 

b.  Generally,  the  percentage  of  costs 
charged  to  Federal  assistance  programs  for  a 
single  audit  shall  not  exceed  the  percentage 
that  Federal  funds  expended  represent  of 
total  funds  expended  by  the  recipient  during 

•the  fiscal  year.  The  percentage  may  be 
exceeded,  however,  if  appropriate 
documentation  demonstrates  higher  actual 
cost. 

17.  Sanctions.  The  Single  Audit  Act 
provides  that  no  cost  may  be  charged  to 
Federal  assistance  programs  for  audits 
required  by  the  Act  that  are  not  made  in 
accordance  with  this  Circular.  In  cases  of 
continued  inability  or  unwillingness  to  have  a 
proper  audit  Federal  agencies  must  consider 
other  appropriate  sanctions  including: 

— Withholding  a  percentage  of  assistance 

payments  until  the  audit  is  completed 

satisfactorily, 
— Withholding  or  disallowing  overhead  costs, 

and 
— Suspending  the  Federal  assistance 

agreement  until  the  audit  is  made. 

IB.  Auditor  Selection.  In  arranging  for  audit 
services  State  and  local  governments  shall 
follow  the  procurement  standards  prescribed 
by  Attachment  O  of  Circular  A-102,  "Uniform 
requirements  for  grants  to  State  and  local 
governments."  The  standards  provide  that 
while  recipients  are  encouraged  to  enter  into 
intergovernmental  agreements  for  audit  and 
other  services,  analysis  should  be  made  to 
determine  whether  it  would  be  more 


economical  to  purchaae  the  servioet  froa 
private  fimts.  In  instances  where  use  of  such 
intergovernmental  agreements  are  required 
by  State  statutes  (e.g^  audit  services)  these 
statutes  will  take  precedence. 

19.  Small  and  Minority  Audit  Firms.  SmaU 
audit  firms  and  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  contracts  awarded  to  fulfill  the 
requirements  of  this  Circular.  Reciptests  of 
Federal  assistance  shall  take  the  foUovviag 
steps  to  further  this  goal: 

a.  Assure  that  small  audit  firms  and  audit 
firms  owned  and  controlled  by  sociaUjr  and 
economically  disadvantaged  individoals  an 
used  to  the  hillesi  extent  practicable. 

b.  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  the  audit  so  as  to  encouri^ 
and  facilitate  partidpatioo  by  small  audit 
firms  and  audit  firms  owned  and  cootroUed 
by  socially  and  economically  disadTantaged 
individuals. 

c.  Coruider  in  the  contract  process  iihrlknr 
firms  competing  for  larger  audits  intend  to 
subcontract  with  small  audit  firms  and  audit 
firms  owned  and  controlled  by  sociaBy  and 
economically  disadvantaged  individuals. 

d.  Encourage  contracting  with  saaall  awfit 
firms  or  audit  firms  owned  and  con  trolled  bjr 
socially  and  economically  disadvantaged 
individuals  which  have  traditiooally  audited 
government  programs  and.  in  such  cases 
where  this  is  not  possible,  assure  that  these 
firms  are  given  consideratioo  for  audit 
subcontracting  opportunities. 

e.  Encourage  contracting  with  mnsofli— 
of  small  audit  firms  as  described  in 
paragraph  (a)  above  when  a  contract  is  too 
large  for  an  individual  small  audit  firm  or 
audit  firm  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals. 

f.  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
solicitation  and  utilization  of  small  audit 
firms  or  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals. 

20.  Reporting.  Each  Federal  agency  will 
report  to  the  Director  of  OMB  on  or  before 
March  1, 1987,  and  annually  thereafter  on  the 
effectiveness  of  State  and  local  governments 
in  carrying  out  the  provisioiu  of  this  Circular. 
The  report  must  identify  each  State  or  local 
government  or  Indian  tribe  that  in  the 
opinion  of  the  agency,  is  failing  to  comply 
with  the  Circular. 

21.  Regulations.  Each  Federal  agency  shall 
include  the  provisions  of  this  Circular  in  its 
regulations  implementing  the  Single  Audit 
Act. 

22.  Effective  date.  This  Circular  is  effectiv* 
upon  publication  and  shall  apply  to  fiscal 
years  of  State  and  local  governments  that 
begin  after  December  31, 1984.  Eariier 
implementation  is  encouraged.  However, 
until  it  is  implemented,  the  audit  provisions 
of  Attachment  P  to  Circular  A-1(K  shall 
continue  to  be  observed. 

23.  Inquiries.  All  questioits  or  inquiries 
should  be  addressed  to  Financial 
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Management  Division,  Onice  of  Management 
and  Budget,  telephone  number  202/395-3993. 
24.  Sunset  review  date.  This  Circular  shall 
have  an  independent  policy  review  to 
ascertain  its  effectiveness  three  years  from 
the  date  of  issuance. 
David  A.  Stockman. 
Director. 

Attachment — Circular  A-128 

Definition  of  Major  Program  as 
Provided  in  Pub.  L  98-502 

"Major  Federal  Assistance  Program,"  for 
State  and  local  governments  having  Federal 
assistance  expenditures  between  $100,000 
and  $100,000,000,  means  any  program  for 
which  Federal  expenditures  during  the 
applicable  year  exceed  the  larger  of  $300,000, 
or  3  percent  of  such  total  expenditures. 

Where  total  expenditures  of  Federal 
assistance  exceed  $100,000.00a  the  following 
criteria  apply: 
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Oceanic  and  Atmospheric  Administration. 
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Meetings: 

35113  Financial  Products  Advisory  Committee 

Defense  Department 

See  Air  Force  Department;  Engineers  Corps. 
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35200 


35182 
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35180 


35099 
35100 


35173 
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Energy  Department 

See  Economic  Regulatory  Administration:  Federal 
Energy  Regulatory  Commission. 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc. 
Toledo,  OH 

Environmental  Protection  Agency 

RULES 

Water  pollution  control: 
National  pollutant  discharge  elimination  system; 
storm  water  runoff;  application  deadline  and 
testing  requirements 

PROPOSED  RULES 

Toxic  substances: 

Polychlorinated  biphenyls  (PCBs):  manufacturing 

and  processing,  etc.;  individual  and  class 

petitions  for  exemptions,  responses 

Polychlorinated  biphenyls  (PCBs);  manufacturing 

and  processing,  etc.;  petition  denied 
Water  quality  standards: 

Idaho;  correction 
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Final  agency  actions 
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Natural  Gas  Policy  Act 
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Environmental  statements;  availability,  etc: 
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Hearings,  etc.: 
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35117 
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Black,  Aubrey  C. 
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Columbia  Gas  Transmission  Corp. 
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Federal  Maritime  Commission 
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35163 
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35164 
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Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  Surface 
Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Hydrogenated  castor  oil  and  12-hydroxystearic 

acid  from  Brazil 
Countervailing  duties: 

Deformed  steel  bars  for  concrete  reinforcement 

from  South  Africa 

Offshore  platform  jackets  and  piles  from  Korea 

Steel  pipes  and  tubes  from  South  Africa 
Meetings: 

Computer  Peripherals,  Components,  and  Related 

Test  Equipment  Technical  Advisory  Committee; 

(2  documents] 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Convertible  rowing  exercisers 
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Gremlin  character  depictions 
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Welded  carbon  steel  pipes  and  tubes  from 
Venezuela 

Interstate  Commerce  Commission 
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Burlington  Northern  Railroad  Co. 
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Southern  Pacific  Transportation  Co. 

Justice  Department 

See  Immigration  and  Naturalization  Service. 
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35165        Washington 
35165         Wyoming 

Legal  Services  Corporation 

PROPOSED  RULES 

35102     Procedures  for  resolving  questioned  costs 
NOTICES 
Grants;  availability,  etc.: 

35171  Louisiana 

IMaritime  Administration 

NOTICES 

Applications,  etc.: 
35173        Moore  McCormack  Bulk  Transport,  Inc. 

lAinerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

Walter  Oil  &  Gas  Corp. 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act 

National  Foundation  on  the  Arts  and  Humanities 

NOTICES 

Meetings: 
Partnership  Office  Advisory  Panel 
Theater  Advisory  Panel 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 

National  Driver  Register  Advisory  Committee; 

correction 
Motor  vehicle  safety  standards;  compliance 
investigations,  etc.: 

Wayne  Corp.;  hearing  rescheduled 

National  Oceanic  and  Atmospheric 
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RULES 

Fishery  conservation  and  management: 
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PROPOSED  RULES 

Fishery  conservation  and  management: 
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NOTICES 

Permits: 
35111         Foreign  fishing 

Senior  Executive  Service: 
35111         Performance  Review  Boards;  membership 

National  Science  Foundation 

NOTICES 

Senior  Executive  Service: 

35172  Performance  Review  Board;  membership 

National  Transportation  Safety  Board 

NOTICES 

35177     Meetings;  Sunshine  Act 
Public  Health  Service 

NOTICES 

Meetings: 
35125        Vital  and  Health  Statistics  National  Committee 
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35171 
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35174 
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Organization,  functions  and  authority  delegations: 
35125        Alcohol  Drug  Abuse,  and  Mental  Health 
^  Administration 

Securities  and  Exchange  Commission 

NOTICES 
35177     Meetings;  Sunshine  Act 


Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  program  submission: 
West  Virginia  . 
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35112 


Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China 


Trade  Representative,  Office  of  United  States 

NOTICES 
35172     Israel;  free  trade  area  estabhshment 


Transportation  Department 
See  also  Coast  Guard;  Federal  Aviation 
Administration;  Maritime  Administration;  National 
Highway  Traffic  Safety  Administratioii. 

NOTICES 

Aviation  proceedings;  hearings,  etc.: 
Camai  Air 
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35174 


Treasury  Department 

See  also  Alcohol,  Tobacco  and  Fireamu  Bureau. 

NOTICES 

Meetings: 
National  Center  for  State  and  Local  Law 
Enforcement  Training  Advisory  Committee 


Veterans  Administration 

NOTICES 

35175     Agency  information  collection  activities  undo* 

0MB  review 

Meetings: 
35175        Cooperative  Studies  Evaluation  Committee 


Separate  Parts  in  this  Issue 

Part  11 
35180     Department  of  Transportation,  Federal  Aviation 
Adiministration 

Part  ill 
35182     Environmental  Protection  Agency 

Part  IV 
35200     Environmental  Protection  Agency 


Reader  Aids 

Additional  information,  including  a  Ust  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal   Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  booKs  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultuivl  Marketing  Service 

7CFRPai1  1065 

Milk  in  the  Nebraska-Western  Iowa 
Marketing  Area;  Temporary  Revision 
of  Diversion  Limitation  Percentages 

agency:  Agricultural  Marlceting  Service, 

USDA. 

action:  Temporary  revision  of  rules. 

SUMMARY:  This  action  temporarily 
relaxes  for  the  months  of  September 
1985  through  March  1986  the  limit  on 
how  much  milk  not  needed  for  fluid 
(bottling)  use  may  be  moved  directly 
from  farms  to  nonpool  manufacturing 
plants  and  still  be  priced  under  the 
Nebraska-Western  Iowa  order.  The 
revision  is  made  in  response  to  a  request 
by  a  cooperative  association 
representing  a  substantial  number  of 
producers  supplying  the  market  In  order 
to  prevent  uneconomic  movements  of 
milk. 

EFFECTIVE  DATE:  August  29, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
202-447-7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Temporary  Revision  of 
Diversion  Limitation  Percentages:  Issued 
August  2, 1985:  published  August  9, 1985 
(50  FR  32227). 

William  T.  Manley,  Deputy 
Administrator,  Agricultrual  Marketing 
Service,  has  certified  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  will  continue  to  have 


their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultrual  Marketing  Agreement  Act 
of  1937,  as  amended  {7  U.S.C.  601  et 
seg.],  and  the  provisions  of 
S  1065.13(d)(4)  of  the  Nebraska-Western 
Iowa  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (50  FR 
32227)  concerning  a  proposed  increase 
in  the  amount  of  milk  that  may  be 
moved  directly  from  producer  farms  to 
nonpool  manufacturing  plants  for  the 
months  of  September  1985  through 
March  1986.  The  public  was  afforded  the 
opportunity  to  comment  on  the  proposed 
notice  by  submitting  written  data,  views 
and  arguments  by  August  16, 1985. 

Statement  of  Consideration 

After  consideration  of  all  relevant 
material,  data,  views  and  arguments 
filed  and  other  available  information,  it 
is  hereby  found  and  determined  that,  for 
the  months  of  September  1985  through 
March  1986.  the  diversion  limitation 
percentage  as  set  forth  in  S  1065.13(d) 
should  be  increased  from  the  present  40 
percent  to  60  percent. 

Pursuant  to  the  provisions  of 
9  1065.13(d),  the  diversion  limitation 
percentages  set  forth  in  §  1065.13(d)  (2) 
and  (3).  respectively,  may  be  increased 
or  decreased  up  to  20  percentage  points 
during  any  month.  Such  changes  may  be 
made  to  encourage  additional  needed 
milk  shipments  to  pool  distributing 
plants  or  to  prevent  uneconomic 
shipments  merely  for  the  purpose  of 
assuring  that  dairy  farmers  will  continue 
to  have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Associated  Milk  Producers.  Inc.,  a 
cooperative  association  which 
represents  producers  supplying  the 
Nebraska-Western  Iowa  market, 
requested  that  for  the  months  of 
September  1985  through  March  1986.  the 
percentage  of  allowable  diversions  be 
increased  20  percentage  points. 

The  basis  of  the  cooperative's  request 
is  that  for  the  period  in  question,  the 
order  provisions  require  more  milk  to 
move  through  pool  plants  than  is 
necessary  to  meet  the  fluid,  or  bottling, 
requirements  of  the  market.  The 
cooperative  cited  improved  milk  quality 
as  a  result  of  less  pumping  and  more 


economic  hauling  as  the  benefits  to  be 
gained  from  the  proposed  temporary 
relaxation.  According  to  the 
cooperative,  the  financial  status  of  its 
producer  members  may  be  jeopardized 
unless  the  more  economic  hauling 
practices  resulting  from  increased 
diversion  allowances  can  be  adopted. 

The  cooperative  also  stated  that 
diversion  percentages  should  be  the 
reciprocal  of  supply  plant  shipping 
percentages  in  order  to  allow  ^e 
maximum  amount  of  milk  to  move 
directly  to  manufacturing  plants.  The  60- 
percent  diversion  limit  for  September 
through  March  1986  will  complement  the 
40-percent  supply  plant  shipping 
requirement  for  itie  same  period. 

The  temporary  revision  was 
supported  also  in  comments  filed  by  the 
National  Farmers'  Organization.  Inc.,  a 
dairy  farmer  cooperative  that  also 
represents  producers. 

Without  the  temporary  revision,  milk 
of  some  dairy  farmers  would  first  have 
to  be  received  at  a  pool  plant  to  qualify 
it  for  pooling  rather  than  being  shipped 
directly  from  the  farm  to  nonpool 
manufacturing  plants  for  surplus  use. 
These  requirements  would  result  in 
costly  and  inefficient  movements  of 
milk.  It  is  concluded  that  the  relaxation 
of  the  diversion  limits  by  20  percentage 
points  for  the  months  of  September 
through  March  1986  will  prevent 
uneconomic  movements  of  milk  through 
pool  plants  merely  for  the  purpose  of 
qualifying  it  as  producer  milk  under  the 
order. 

It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  for  the  months  of  September  1965 
through  March  1988; 

(b)  This  temporary  revision  does  not 
require  of  persons  affected  substantial 
or  extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  ai^guments 
concerning  this  temporary  revision. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
upon  publication  of  this  notice  in  the 
Federal  Register. 


asoto 
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List  of  Subjects  in  7  CFR  Part  1085 

Milk  marketing  orders.  Milk,  Dairy 
products. 

§  1065.13    [Amended] 

It  is  therefore  ordered,  that  in 
paragraphs  (d)  (2)  and  (3)  of  S  1065.13, 
the  provision  "40  percent"  is  revised  to 
"60  percent"  for  the  months  of 
September  1985  through  March  1986. 

The  authority  citation  for  7  CFR  Part 
1065  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended  (7  U.S.C.  601-674). 

Effective  date:  August  29. 1985. 

Signed  at  Washington.  DC.  on:  August  23. 
1985. 

W.H.  Blanchard. 
Acting  Director.  Dairy  Division. 
[FR  Doc.  85-20577  Filed  8-28-85;  8:45  amj 
MUNM  COM  Mie-ai-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  506a 
[No.  8S-745] 
Deflnitive-Fonn  Securities 

Dated:  August  Zl.  1985. 
AOENCV:  Federal  Home  Loan  Bank 
Board  ("Board"). 
ACnow:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  is  amending  12  CFR  506a  to 
permit  the  issuance  of  Federal  Home 
Loan  Bank  ("Bank"]  securities  in  printed 
or  engraved  ("definitive")  form,  rather 
than  book-entry  form,  to  the  extent 
expressly  permitted  by  the  terms  of  the 
securities.  Currently.  Part  506a  requires 
that  Bank  securities  be  issued  in  book- 
entry  form  imless  specifically  excepted 
by  the  regulations.  The  amendment  also 
includes  conforming  changes  pertaining 
to  the  conversion,  withdrawal,  and 
delivery  provisions  of  Part  506a. 
EFFECTIVE  DATE:  August  29. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
John  F.  Connolly,  Attorney,  Office  of 
General  Counsel.  (202-377-6455), 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington.  D.C.  2055^ 
SUPPlfMENTARY  INFORMATION:  Although 

the  Board  is  amending  Part  506a  to 
facilitate  the  issuance  of  definitive  Bank 
securities,  the  Board  reaffirms  its  policy 
adopted  in  1977  of  requiring  the  issuance 
of  Bank  securities  in  book-entry  form  to 
the  extent  feasible.  42  FR  56316  (October 
25, 1977).  The  Board's  experience  has 
confirmed  its  initial  views  that  issuance 
in  book-entry  form  benefits  investors, 
the  Board,  and  the  financial  community 
by  (1)  reducing  the  risk  of  loss  due  to 


theft,  mishandling  and  counterfeiting:  (2) 
decreasing  the  cost  of  issuing,  storing 
and  delivering  physical  certificates;  and 
(3)  minimizing  the  paperwork  created  by 
the  growing  volume  of  public  debt 
transactions.  The  Board's  views  are 
confirmed  by  the  recent  decisions  of  the 
Treasury  to  issue  Treasury  notes  and 
bonds  solely  in  book-entry  form 
commencing  in  1988,  see  U.S. 
Department  of  the  Treasury,  Press 
Release  (Feb.  22, 1985),  and  of  the 
Federal  Home  Loan  Mortgage 
Corporation  to  issue  mortgage-backed 
securities  solely  in  book-entry  form,  see 
1  CFR  462  (1985). 

However,  the  Board  must  have  the 
flexibility  to  issue  Bank  securities  in 
definitive  form  if  circumstances  warrant. 
For  example,  on  December  4, 1984,  the 
Board  amended  Part  506a  to  permit  the 
issuance  in  definitive  form  of  registered 
securities  targeted  to  markets  outside 
the  United  States.  49  FR  48177 
(December  11, 1984).  This  amendment 
was  designed,  in  accordance  with 
revised  Treasury  regulations,  to 
facilitate  sale  in  the  Eurodollar  market 
of  Bank  securities  not  subject  to  the  30- 
percent  withholding  tax  on  the  payment 
of  U.S.-source  interest  to  foreign 
investors  and  foreign  corporafions. 

Rather  than  amending  Part  506a  each 
time  that  a  new  type  of  Bank  security 
requires  issuance  in  definitive  form,  the 
Board,  as  requested  by  the  Banks,  is 
amending  Part  506a  to  authorize  the 
issuance  of  Bank  securities  in  definitive 
form  to  the  extent  expressly  permitted 
by  the  terms  of  the  securities.  This 
allows  deletion  of  a  list  of  exceptions  to 
the  book-entry  rule,  including  issuance 
of  registered  securities  targeted  to 
markets  outside  the  United  States  and  of 
consolidated  discount  notes.  The  Board 
will  continue  to  restrict  the  issuance  of 
definitive-form  securities  by  ensuring 
that  the  terms  of  Bank  securities  permit 
issuance  in  definitive  form  ortly  to  the 
extent  necessitated  by  the  particular 
factual  circimistances.  Furthermore, 
although  the  terms  of  such  securities 
permit  issuance  in  definitive  form,  the 
terms  do  not  prohibit  issuance  in,  or 
conversion  to,  book-entry  form.  In  fact, 
it  is  the  Board's  understanding  that  most 
institutional  holdings  of  registered 
securities  targeted  to  markets  outsicle 
the  United  States  are  maintained  in 
book-entry  form.  The  Board  is  also 
making  conforming  changes  to  the 
conversion,  withdrawal,  and  delivery 
provisions  of  Part  506a. 

The  Board  finds  that  observance  of 
the  notice  and  comment  procedures 
prescribed  by  5  U.S.C.  553(b)  and  12 
CFR  508.12  and  508.13,  and  delay  of  the 
effective  date  piursuant  to  5  U.S.C.  553(d) 
and  12  CFR  50&14,  is  unnecessary  for 


the  following  reasons:  (1)  The 
amendments  are  minor  and  conforming 
in  nature,  and  (2)  the  revisions  relate  to 
internal  agency  procedures  regarding 
securities  issuance  by  the  Banks. 

List  of  Subjects  in  12  CFR  Part  506a 

Federal  home  loan  banks,  Savings  and 
loan  associations. 

Accordingly,  the  Board  hereby 
amends  Part  506a  of  Subchapter  A  of 
Chapter  V.  Title  12  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

SUBCHAPTER  A— GENERAL 

PART  506a— BOOK-ENTRY 
PROCEDURES  FOR  FEDERAL  HOME 
LOAN  BANK  SECURITIES 

1.  The  authority  citation  for  12  CFR 
Part  506a  will  continue  to  read: 

Authority:  Sec.  11. 47  Stat.  733.  as 
amended;  Sec.  17.  47  Stat.  736.  as  amended. 
12  U.S.C.  1431. 1437;  Reorg.  Plan  No.  3  of  1947, 
12  FR  4981,  3  CFR  1947  Supp. 

PART  506a— [AMENDED] 

2.  Delete  the  phrase  "Federal  home 
loan  bank(s)"  whenever  it  appears  in 
Part  506a  and  substitute  the  phrase 
"Federal  Home  Loan  Bank(s)". 

S  506a.1    [Amended] 

3.  Amend  S  506a.l(c)  by  removing  the 
phrase  "or"  before  the  phrase 
"registered"  and  by  inserting  before  the 
final  period  at  the  end  thereof,  the 
following:  ".  or  other  Federal  Home 
Loan  Bank  securities,  to  the  extent  that 
their  terms  expressly  permit  issuance  in 
definitive  form". 

S506a.2    [Amended] 

4.  Amend  S  506a.2(b)  by  removing  the 
phrase  "registered  securities  targeted  to 
markets  outside  the  United  States,  to  the 
extent  permitted  by  the  terms  of  the 
securities"  and  by  substituting  the 
phrase  "other  Federal  Home  Loan  Bank 
securities,  to  the  extent  that  their  terms 
expressly  permit  issuance  in  definitive 
form". 

§506«.4    [Amended] 

5.  Amend  S  506a.4{d)  by  removing  the 
phrase  "registered  securities  targeted  to 
markets  outside  the  United  States,  to  the 
extent  permitted  by  the  terms  of  the 
securities"  and  by  substitutin^tbe 
phrase  "other  Federal  Home  Lo*n  Bank 
securities,  to  the  extent  that  their  terms 
expressly  permit  issuance  and  delivery 
in  definitive  form". 

S506a.5    [Amended]  i 

6.  Amend  {  506a.5(a)  by  removing 
from  the  first  sentence  thereof  the 
phrase  "registered  securities  targeted  to 
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markets  outside  the  United  States."  and 
by  substituting  the  phrase  "other 
Federal  Home  Loan  Bank  securities,  to 
the  extent  that  their  terms  expressly 
permit  withdrawal  in  defmitive  form."; 
and  by  amending  the  second  sentence 
thereof  by  removing  the  phrase 
"registered  securities  targeted  to 
markets  outside  the  United  States  in 
definitive  form  if  not"  and  substituting 
the  phrase  "any  Federal  Home  Loan 
Bank  securities  in  defmitive  form,  if  not 
expressly". 

§506a.6    [Amended] 

7.  Amend  S  506a.6  by  removing  from 
the  second  sentence  thereof  the  phrase 
"registered  securities  issued  in  defmitive 
form  targeted  to  markets  outside  the 
United  States,  or  Federal  Home  Loan 
Bank  consolidated  discount  notes,"  and 
substituting  the  phrase,  "or  other 
Federal  Home  Loan  Bank  securities,  to 
the  extent  expressly  permitted  by  their 
terms,". 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers. 
Secretary. 
[FR  Doc.  85-20657  Filed  8-28-65;  8:45  am] 

B4UJNG  COOe  •720-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  282 

[Docket  No.  RM  79-14] 

Natural  Gas  Policy  Act;  Order  of  the 
Director,  OPPR  of  Publication  of 
Incremental  Pricing  Acquisition  Cost 
Thresholds  Under  Title  II  of  the  NGPA 

AOENCV:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Order  Prescribing  Incremental 
Pricing  Thresholds. 

summary:  The  Director  of  the  Office  of 
Pipehne  and  Producer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 

EFFECTIVE  DATE:  September  1. 1985. 


FOR  FURTHER  INKMIMATIOM  OONTACTt 

Kenneth  A.  Williams,  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street  N.E.,  Washington,  DC  20426.  (202) 
357-8500. 
Issued:  August  23, 1985. 

Section  203  of  the  NGPA  requires  that 
the  Commission  compute  and  make 
available  incremental  pricing 
acquisition  cost  threshold  prices 
prescribed  in  Title  II  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

Pursuant  to  that  mandate  and 
pursuant  to  (  375.307(1)  of  the 
Commission's  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation,  the  incremental  pricing 
acquisition  cost  threshold  prices  for  the 
month  of  September  1985  is  issued  by 
the  publication  of  a  price  table  for  the 
applicable  month.  The  incremental 
pricing  acquisition  cost  threshold  prices 
for  months  prior  to  September  1985  are 
found  in  the  tables  in  {  282.304. 

List  of  Subjects  in  18  CFR  Part  282 

Natural  gas. 
Kenneth  A.  Wiiliama, 
Director,  Office  of  Pipeline  and  Producer 
Regulation. 


Table  I.— Incremental  Pricing  AcouismoN  Cost  Threshold  Prices 

(Calendar  year  1964] 


Jan. 

Feb. 

Mar 

Apr. 

May 

June 

July 

Auft 

Sept 

Oct 

No*. 

Oac 

$2  283 
3586 
2359 
7.730 

$2,291 
3609 
2367 
7.570 

$2,299 

3.632 
2.375 
7.570 

$2  307 
3.656 
2383 
8  5.50 

$2,315 
3680 
2.391 
8.590 

$2323 
3705 
2.399 
7.670 

$2  331 
3730 
2407 
7.930 

$2  338 

3.752 

^414 

7740 

$2345 
3774 
i421 
7.650 

$2  352 
37>7 
^428 
7^30 

$235a 
3421 
243S 

7040 

$2,386 
SMS 

7.290 

NGPA  section  102  threshold _ 

NGPA  section  109  threshold „ 

130  pet  of  No.  2  fuel  oil  m  New  Yorti  City  threshoM „ 

[Calend«  year  1965) 

Jan. 

Feb. 

Mar. 

Apr. 

May 

June 

July 

Au» 

Sept 

Incremental  pricing  ItvashoM ^ _ 

NGPA  sectwi  102  threshold 

NGPA  section  109  threshoid 

130  pet  of  No.  2  fuel  oil  m  New  Voric  City  threshold _ 

S2  373 
3.889 
2.452 

7.170 

$2,378 
3.890 
2.457 
7.310 

$2383 
3.911 
2462 
7090 

$?388 

3.932 
2467 
6.92G 

$2,399 
3.962 
2  478 
7210 

$2,410 
3.982 
2.489 
7.120 

$2  421 
4022 
2  500 
7400 

$2427 
4.045 
2506 
7000 

$2  433 
4068 
2.512 
6.S20 

[FR  Doc.  85-20634  Filed  8-28-85:  8:45  am] 

BILLINQ  COOE  (TU-OI-M 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  178 

IT.D.  ATF-208;  Correction] 

Retention  of  Firearms  Transaction 
Records 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 


action:  Final  rule  (Treasury  decision); 
Correction. 

SUMMARY:  This  document  corrects  a 
section  number  cited  in  FR  Doc.  85- 
15529,  published  in  the  Federal  Register 
on  June  28, 1985,  at  50  FR  26702,  which 
changed  the  retention  period  for  most 
firearms  licensee  records. 


FOR  FURTHER  INFORMATION  CONTACT: 

J.  Barry  Fields.  Firearms  and  Explosives 
Operations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20226  (202-566-7591). 


SUPPLEMENTARY  INFORMATION: 

Paragraph  1.  The  table  of  sections  in  27 
CFR  Part  178  was  amended  (50  FR 
26703)  by  adding  a  new  entry.  This  new 
entry  should  be  {  178.129.  not  {  17B.12& 

Paragraph  2.  The  revised  5l7ai21{a) 
(50  FR  26703)  refers  to  a  new  {  178.128: 
this  reference  should  be  {  178.129,  not 
S  178.128. 

Paragraph  3.  The  new  section  added 
(50  FR  26704]  should  be  §  178.129.  not 
S  178.128. 

Signed:  August  21. 1985. 
W.T.  Drake, 
Acting  Director. 
[FR  Doc.  85-20692  Filed  8-28-85;  &45  am] 

BtLUNO  COOE  4810-11-M 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 


West  Virginia  Permanent  Regulatory 
Program;  Preemption  and 
Supersession  of  Certain  Provisions  of 
State  Law 


AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
Interior. 

Acnow;  Final  rule. 

summary:  This  document  amends  30 
CFR  Part  948  to  preempt  and  supersede 
certain  provisions  of  Article  Three  of 
Chapter  22A  of  the  Code  of  West 
Virginia,  which  article  is  part  of  the 
West  Virginia  Energy  Act  (WVEA)  and 
the  West  Virginia  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
West  Virginia  program)  approved  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
These  provisions  involve  the  exclusion 
of  support  facilities  from  the  definition 
of  surface-mining  operations,  the 
establishment  of  special  requirements 
for  surface-mining  operations  two  acres 
or  smaller  in  size,  final  bond  release 
requirements,  the  Commissioner's 
authority  to  grant  variances  from 
performance  standards,  limits  on  an 
operator's  liability  for  injuries  sustained 
by  citizens  accompanying  inspectors, 
and  the  Commissioner's  authority  to 
issue  permits  to  applicants  in  violation 
of  Federal  laws  or  the  environmental 
laws  of  other  States 

This  action  is  being  taken  because  the 
Director  has  determined  that  these 
provisions  are  inconsistent  with  the 
requirements  of  SMCRA.  The  Director's 
determination  is  based  on  the  reasons 
cited  in  Findings  4.  5.  6.  7,  8  and  10  of  the 
section  entitled  "Director's  Findings"  in 
a  notice  of  final  rulemaking  pertaining  to 
the  West  Virginia  program  published  in 
the  July  11. 1985  Federal  Register  (50  FR 
2831&-28324). 

EFFECTIVE  DATE:  August  29, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  C.  Biankenship,  Jr.,  Director, 
Charleston  Field  Office.  Office  of 
Surface  Mining.  603  Morris  Street. 
Charleston.  West  Virginia  25301. 
Telephone:  (304)  347-7158. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  12. 1985.  the  West  Virginia 
legislature  adopted  a  bill  known  as  the 
West  Virginia  Energy  Act.  which  the 
Governor  signed  into  law  on  May  3. 
1985.  The  Act  repealed  the  West 
Virginia  Surface  Coal  Mining  and 
Reclamation  Act  and  incorporated  it 
into  the  WVEA  in  a  somewhat  altered 
fashion.  On  July  11, 1985.  the  Director 
approved  the  WVEA  as  an  amendment 
to  the  West  Virginia  program,  with  the 
exception  of  six  provisions  found  to  be 
inconsistent  with  SMCRA  (50  FR  28316- 
28324).  By  separate  notice  on  the  same 
date,  the  Director  proposed  to  preempt 
and  supersede  these  six  provisions  and 
invited  comment  on  this  proposal  (50  FR 
28343-28345).  Detailed  background  on 
the  actions  announced  in  this  document 
can  be  found  in  the  two  Federal  Register 
notices  referenced  above. 

n.  Director's  Findings  and  Decision 

1.  Support  Facilities 

Pursuant  to  section  505(b)  of  SMCRA 
and  30  CFR  730.11(a).  the  Director  has 
decided  to  preempt  and  supersede 
specific  wording  in  WVEA  section  22A- 
3-3(2).  which  is  part  of  the  definition 
of  "surface-mining  operations."  The 
complete  text  reads  as  follows: 

(2)  The  areas  upon  which  the  above 
activities  occur  or  where  such  activities 
disturb  the  natural  land  surface.  Such  Areas 
shall  also  include  any  adjacent  land,  the  use 
of  which  is  incidental  to  any  such  activities: 
all  lands  affected  by  the  construction  of  new 
roads  or  the  improvement  or  use  of  existing 
roads  to  gain  access  to  the  site  of  such 
activities  and  for  haulage:  and  excavations, 
workings,  impoundments,  dams,  ventilation 
shafts,  entryways,  refuse  banks,  dumps, 
stockpiles,  overburden  piles,  spoil  banks, 
culm  banks,  tailings,  holes  or  depressions, 
repair  areas,  storage  areas,  processing  areas, 
shipping  areas  and  other  areas  upon  which 
are  sited  structures,  facilities,  or  other 
property  or  materials  on  the  surface,  resulting 
from  or  incident  to  such  activities:  Provided. 
That  such  activities  do  not  include  the 
extraction  of  coal  incidental  to  the  extraction 
of  other  minerals  where  coal  does  not  exceed 
sixteen  and  two-thirds  percent  of  the  tonnage 
of  minerals  removed  for  purposes  of 
commercial  use  or  sale,  or  coal  prospecting 
subject  to  section  seven  of  this  article: 
Provided,  however,  That  permanent  facilities 
not  within  the  area  being  mined  and  not 
directly  involved  in  the  excavation,  loading, 
storage,  or  processing  of  the  coal  shall  not  be 
subject  to  the  provisions  of  this  article.  Such 
facilities  include,  but  are  not  limited  to, 
offices,  garages,  bathhouses,  parking  areas, 
and  maintenance  and  supply  areas. 

The  specific  wording  being  preempted 
and  superseded  is: 


Provided,  however.  That  permanent 
facilities  not  within  the  area  being  mined  and 
not  directly  involved  in  the  excavation, 
loading,  storage,  or  processing  of  the  coal 
shall  not  t>e  subject  to  the  provisions  of  this 
article.  Such  facilities  include,  but  are  not 
hmited  to,  offices,  garages,  bathhouses, 
parking  areas,  and  maintenance  and  supply 
areas. 

The  Director  is  taking  this  action 
because  he  has  determined  that  this 
provision  is  inconsistent  with  section 
701(28)(B)  of  SMCRA.  based  on  the 
reasons  cited  in  Finding  4  of  the  section 
entitled  "Director's  Findings"  in  a  notice 
of  final  rulemaking  pertaining  to  the 
West  Virginia  program  published  in  the 
July  11. 1985  Federal  Register  (50  FR 
28318). 

2.  Special  Requirements  for  Mines  Not 
Exceeding  Two  Acres 

Pursuant  to  section  505(b)  of  SMCRA 
and  30  CFR  730.11(a),  the  Director  has 
decided  to  preempt  and  supersede,  in 
part,  specific  wording  in  WVEA  section 
22A-3-9a(a)(8),  which  sets  bonding 
requirements  for  surface-mining 
operations  affecting  two  acres  or  less. 
The  complete  text  of  WVEA  section 
22A-3-9a(a)(8)  reads  as  follows: 

(8)  A  bond,  or  cash  or  collateral  securities 
or  certificates  of  the  same  type,  in  the  form  as 
prescribed  by  the  director  and  in  the 
minimum  amount  of  five  thousand  dollars  per 
acre,  for  a  maximum  disturbance  of  two 
acres,  exclusive  of  roadways  and  temporary 
spoil  placement  The  bond  shall  be  payable 
to  the  State  of  West  Virginia  and  conditioned 
that  the  applicant  shall  complete  regrading  to 
approximate  original  contour  and 
revegetation  of  all  disturbed  areas:  and 

The  specific  wording  being  preempted 
and  superseded  in  part  is  the  phrase 
"exclusive  of  roadways  and  temporary 
spoil  placement." 

The  Director  is  taking  this  action 
because,  to  the  extent  that  this  language 
could  be  interpreted  as  allowing 
operations  affecting  in  excess  of  two 
acres  to  qualify  for  the  special 
requirements,  this  provision  is 
inconsistent  with  section  528(2)  of 
SMCRA  and  is  less  effective  than  the 
definition  of  "affected  area"  at  30  CFR 
701.5.  The  Director's  determination  is 
based  on  the  reasons  cited  in  Finding  5 
of  the  section  entitled  "Director's 
Findings"  in  a  notice  of  final  rulemaking 
pertaining  to  the  West  Virginia  program 
published  in  the  July  11. 1985  Federal 
Register  (50  FR  28318-28319).  The 
Director  recognizes  West  Virginia's 
authority  to  establish  whatever  bonding 
requirements  it  chooses  for  operations 
affecting  two  acres  or  less;  the 
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preemption  and  supersession  only 
prohibit  the  use  of  bonded  area  criteria 
to  determine  the  size  of  the  affected 
area  as  well. 

3.  Final  Bond  Release  Requirements 

Pursuant  to  section  505(b)  of  SMCRA 
and  30  CFR  730.11(a),  the  Director  has 
decided  to  preempt  and  supersede 
specific  wording  in  WVEA  section  22A- 
3-23(c)(3).  which  in  certain 
circumstances  would  permit  final  bond 
release  prior  to  attainment  of 
revegetation  in  accordance  with  the 
approved  reclamation  plan.  The 
complete  text  of  WVEA  section  22A-3- 
23(c)(3)  reads  as  follows: 

(3)  When  the  operator  has  completed 
successfully  all  surface  mining  and 
reclamation  activities,  the  release  of  the 
remaining  portion  of  the  bond,  but  not  before 
the  expiration  of  the  period  specified  in 
subdivision  (20).  subsection  (b),  section 
twelve  of  this  article:  FVovided.  That  the 
revegetation  has  been  established  on  the 
regraded  mined  lands  in  accordance  with  the 
approved  reclamation  plan;  Provided, 
however.  That  such  a  release  may  be  made 
where  the  quality  of  the  untreated  postmining 
water  discharged  is  better  than  or  equal  to 
the  premining  water  quality  discharged  from 
the  mining  site. 

The  specific  wording  being  preempted 
and  superseded  is: 

F'rovided,  however.  That  such  a  release 
may  be  made  where  the  quality  of  the 
untreated  postmining  wat^T  discharged  is 
better  than  or  equal  to  the  premining  water 
quality  discharged  from  the  mining  site. 

The  Director  is  taking  this  action 
because  he  has  determined  that  this 
provision  is  inconsistent  with  section 
519(c)(3)  of  SMCRA,  based  on  the 
reasons  cited  in  Finding'6  of  the  section 
entitled  "Director's  Findings"  in  a  notice 
of  final  rulemaking  pertaining  to  the    . 
West  Virginia  program  published  in  the 
July  11, 1985  Federal  Register  (50  FR 
28319). 

4.  Variances  From  Performance 
Standards 

Pursuant  to  section  505(b)  of  SMCRA 
and  30  CFR  730.11(a),  the  Director  has 
decided  to  preempt  and  supersede 
WVEA  section  22A-3-12{e),  which 
grants  the  Commissioner  authority  to 
allow  variances  from  performance 
standards,  in  its  entirety.  The  complete 
text  being  preempted  and  superseded 
reads  as  follows: 

(e)  The  commissioner  may  permit 
variances  from  the  requirements  of  this 
section:  Provided,  That  the  watershed  control 
of  the  area  is  improved:  Provided,  however. 
That  complete  backfilling  with  spoil  material 
shall  be  required  to  completely  cover  the 
highwall,  which  material  will  maintain 
stability  following  mining  and  reclamation. 


The  Director  is  taking  this  action 
because  he  has  determined  that  this 
provision  is  inconsistent  with  section 
515(e)  of  SMCRA,  based  on  the  reasons 
cited  in  Finding  7  of  the  section  entitled 
"Director's  Findings"  in  a  notice  of  final 
rulemaking  pertaining  to  the  West 
Virginia  program  published  in  the  July 
11. 1985  Federal  Register  (50  FR  28319). 

5.  Operator  Liability  Limits 

Pursuant  to  section  505(b)  of  SMCRA 
and  30  CFR  730.11(a).  the  Director  has 
decided  to  preempt  and  supersede 
specific  wording  in  WVEA  section  22A- 
3-15(g),  which  limits  operator  liability 
for  injuries  suffered  by  citizens 
accompanying  inspectors  on 
inspections.  The  complete  text  of  WVEA 
section  22A-3-15(g)  reads  as  follows: 

(g)  Whenever  on  the  basis  of  available 
information,  including  reliable  information 
from  any  person,  the  commissioner  has  cause 
to  believe  that  any  person  is  in  violation  of 
this  article,  any  permit  condition  or  any 
regulation  promulgated  under  this  article,  the 
commissioner  shall  immediately  order  State 
inspection  of  the  surface-mining  operation  at 
which  the  alleged  violation  is  occurring 
unless  the  information  is  available  as  a  result 
of  a  prior  State  inspection.  The  commissioner 
shall  notify  any  person  who  supplied  such 
reliable  information  when  the  State 
inspection  will  be  carried  out.  Such  person 
may  accompany  the  inspector  during  the 
inspection:  Provided.  That  except  for 
deliberate  and  willful  acts,  the  permittee,  his 
authorized  agent  or  employees,  and  the 
inspector  whom  such  person  is 
accompanying,  shall  not  be  held  civilly  liable 
for  any  injury  to  such  person  during  the 
inspection  trip.  Any  such  person 
accompanying  an  inspector  on  an  inspection 
shall  be  responsible  for  supplying  any  safety 
equipment  required  for  his  use. 

The  specific  wording  being  preempted 
and  superseded  is: 

Provided,  That  except  for  deliberate  and 
willful  acts,  the  permittee,  his  authorized 
agent  or  employees,  and  the  inspector  whom 
such  person  is  accompanying,  shall  not  be 
held  civilly  liable  for  any  injury  to  such 
person  during  the  inspection  trip. 

The  Director  is  taking  this  action 
because  he  has  determined  that  this 
provision  is  inconsistent  with  section 
521(a)(1)  of  SMCRA.  based  on  the 
reasons  cited  in  Finding  8  of  the  section 
entitled  "Director's  Findings"  in  a  notice 
of  final  rulemaking  pertaining  to  the 
West  Virginia  program  published  in  the 
July  11, 1985  Federal  Register  (50  FR 
28319).  The  Director  previously  set  aside 
an  identical  provision  in  section  20-6- 
15(g)  of  the  now-repealed  West  Virginia 
Surface  Coal  Mining  and  Reclamation 
Act  as  being  inconsistent  with  section 
521(a)(1)  of  SMCRA  (49  FR  148^1490, 
January  12. 1984). 


6.  Permit  Issuance  to  Persons  in 
Violation  of  Federal  Laws  or 
Environmental  Laws  in  Other  State* 

Pursuant  to  section  505(b)  of  SMCRA 
and  30  CFR  730.11(a)  the  Director  has 
decided  to  preempt  and  supersede 
specific  wording  in  WVEA  section  22A- 
3-1 8(c).  which  governs  permit  issuance 
to  persons  with  outstanding  violations 
or  patterns  of  violations.  T^  complete 
text  of  WVEA  section  22A-3-18(c)  reads 
as  follows: 

(c)  Where  information  available  to  the 
department  indicates  that  any  surface-mining 
operation  located  in  tlte  State  of  West 
Virginia,  owned  or  controlled  by  the 
applicant  is  currently  in  violation  of  this 
article  or  other  enviroamental  laws  or 
regulations,  the  permit  shall  not  be  iMsved 
until  the  applicant  submits  proof  that  sudi 
violation  has  been  corrected  or  is  in  the 
process  of  being  corrected  to  the  satisfaction 
of  the  commissioner  or  the  department  or 
agency  which  has  jurisdiction  over  the 
violation,  and  no  permit  may  be  issued  to  my 
applicant  after  a  finding  by  the  commissioner, 
after  an  opportunity  for  hearing,  that  the 
applicant  or  the  operator  specified  in  the 
application  controls  or  has  controlled  minii^ 
operations  with  a  demonstration  pattern  of 
willful  violations  of  this  article  of  such  nature 
and  duration  with  such  irreparable  rfamay  to 
the  environment  as  to  indicate  an  intent  not 
to  comply  with  the  provisions  of  this  article: 
Provided.  That  if  the  commissioner  finds  tiiat 
the  applicant  is  or  has  been  affiliated  with,  or 
managed  or  controlled  by,  or  is  or  has  l>een 
under  the  common  control  of.  other  than  as 
an  employee,  a  person  who  has  had  a 
surface-mining  permit  revoked  or  bond  or 
other  security  forfeited  for  failure  to  reclaim 
lands  as  required  by  the  laws  of  this  State,  be 
shall  not  issue  a  permit  to  the  applicant 
Provided,  however.  That  subject  to  the 
discretion  of  the  commissioner  and  t>aaed 
upon  a  petition  for  reinstatement  permits 
may  be  issued  to  any  applicant  it  after  the 
revocation  or  forfeiture,  the  operator  whose 
permit  has  been  revoked  or  bond  forfeited 
shall  have  paid  into  the  special  recUmatian 
fund  any  additional  sum  of  money 
determined  by  the  commissioner  to  be 
adequate  to  reclaim  the  disturbed  area,  and 
the  commissioner  is  satisfied  that  the 
petitioner  will  comply  with  this  article. 

The  specific  wording  being  preempted 
and  superseded  is  the  phrase  "located  in 
the  State  of  West  Virginia"  in  the  first 
clause  and  the  phrase  "of  this  article" 
following  "demonstrated  pattern  of 
willful  violations." 

The  Director  is  taking  this  action 
because  he  has  determined  that  these 
phrases  render  the  State  law 
inconsistent  with  section  510(c)  of 
SMCRA.  based  on  the  reasons  cited  in 
Finding  10  of  the  section  entitled 
"Director's  Findings"  in  a  notice  of  final 
rulemaking  pertaining  to  the  West 
Virginia  program  published  in  the  July 
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11. 1985  Federal  Register  (50  FR  28319- 
28320). 

III.  Effect  of  Director's  Decision 

Because  30  CFR  732.17(g)  provides 
that  no  changes  to  State  laws  or 
regulations  shall  take  effect  for  purposes 
of  a  State  program  until  approved  as  an 
amendment,  it  is  generally  not 
necessary  to  use  the  preemption  and 
supersession  provisions  of  30  CFR 
730.11(a)  and  section  505(b)  of  SMCRA. 
However,  in  this  case  the  State  of  West 
Virginia  enacted  legislation  repealing 
the  West  Virginia  Surface  Coal  Mining 
and  Reclamation  Act  and  is  replacing  it 
with  the  West  Virginia  Energy  Act 
without  a  provision  clearly  specifying 
that  program  changes  would  not  take 
effect  until  approved  by  OSM. 

Therefore,  to  remove  any  ambiguity 
regarding  the  status  of  those  provisions 
which  the  Director  found  inconsistent 
with  SMCRA  and  less  effective  than  the 
Federal  regulations,  the  Director, 
pursuant  to  section  505(b)  of  SMCRA 
and  30  CFR  730.11(a).  is  preempting, 
superseding  and  setting  aside  si^ 
provisions  of  State  law,  as  discussed  in 
the  section  of  this  notice  entitled 
"Director's  Findings  and  Decision."  This 
action  clarifies  that  those  provisions 
cannot  be  implemented  or  enforced  by 
any  party. 

IV.  Public  Comment 

No  objections  to  or  comments  on  this 
action  were  received  during  the  public 
comment  period,  which  closed  on 
August  12, 1985. 

V.  Procedural  Requirements 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28. 1981,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4.  7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action. 
OSM  is  exempt  from  the  requirement  to 
prepare  a  Regulatory  Impact  Analysis, 
and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  e/se^.). 

This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Papern'ork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  948 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  August  23, 1985. 
led  D.  Christensen, 

Director.  Office  of  Surface  Mining. 

PART  948— WEST  VIRGINIA 

1.  The  authority  citation  for  Part  948 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq). 

2.  30  CFR  948.13  is  revised  to  read  as 
follows: 

§948.13    State  statutory  and  regulatory 
provisions  set  aside. 

(a)  The  following  wording  in  section 
22A-3-3(w)(2)  of  the  Code  of  West 
Virginia  is  inconsistent  with  section 
701(28)(B)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  and  is 
hereby  set  aside: 

Provided,  however,  That  permanent 
facilities  not  within  the  area  being  mined  and 
not  directly  involved  in  the  excavation, 
loading,  storage,  or  processing  of  the  coal 
shall  not  be  subject  to  the  provisions  of  this 
article.  Such  facilities  include,  but  are  not 
limited  to,  offices,  garages,  bathhouses, 
parking  areas,  and  maintenance  and  supply 
areas. 

(b)  Section  22A-3-9a(a)(8)  of  the  Code 
of  West  Virginia  is  inconsistent  with 
section  528(2)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
and  less  effective  than  the  definition  of 
"affected  area  "  at  30  CFR  701.5.  This 
provision  is  hereby  set  aside  to  the 
extent  that  it  could  be  interpreted  as 
excluding  roadways  and  temporary 
spoil  placement  sites  from  the  area 
considered  to  be  affected  for  purposes 
of  determining  eligibility  for  the  special 
regulatory  program  governing  operations 
two  acres  or  smaller  in  size. 

(c)  The  following  wording  in  section 
22A-3-23(c)(3)  of  the  Code  of  West 
Virginia  is  inconsistent  with  section 
519(c)(3)  of  the  Surface  Mining  Control 
^nd  Reclamation  Act  of  1977  and  is 
hereby  set  aside: 


Provided,  however.  That  such  a  release 
may  be  made  where  the  quality  of  the 
untreated  postmining  water  discharged  is 
better  than  or  equal  to  the  premining  water 
quality  discharged  from  the  mining  site. 

(d)  Section  22A-3-12(e)  of  the  Code  of 
West  Virginia  is  inconsistent  with 
section  515(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
and  is  hereby  set  aside  in  its  entirety. 

(e)  The  following  wording  in  section 
22A-3-15(g)  of  the  Code  of  West 
Virginia  is  inconsistent  with  section 
521(a)(1)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  and  is 
hereby  set  aside: 

Provided.  That  except  for  deliberate  and 
willful  acts,  the  permittee,  his  authorized 
agent  or  employees,  and  the  inspector  whom 
such  person  is  accompanying,  shall  not  be 
held  civilly  liable  for  any  injury  to  such 
person  during  the  inspection  trip. 

(f)  The  following  italicized  wording  in 
section  22A-3-18(c)  of  the  Code  of  West 
Virginia  is  inconsistent  with  section 
510(c)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  is  hereby 
set  aside: 

(c)  Where  information  available  to  the 
department  indicates  that  any  surface-mining 
operation  located  in  the  State  of  West 
Virginia,  owned  or  controlled  by  the 
applicant,  is  currently  in  violation  of  this 
article  or  other  environmental  laws  or 
regulations,  the  permit  shall  not  be  issued 
until  the  applicant  submits  proof  that  such 
violation  has  been  corrected  or  is  in  the 
process  of  being  corrected  to  the  satisfaction 
of  the  commissioner  or  the  department  or 
agency  which  has  jurisdiction  over  the 
violation,  and  no  permit  may  be  issued  to  any 
applicant  after  a  finding  by  the  commissioner, 
after  an  opportunity  for  hearing,  that  the 
applicant  or  the  operator  specified  in  the 
application  controls  or  has  controlled  mining 
operations  with  a  demonstrated  pattern  of 
willful  violations  of  this  article  of  such  nature 
and  duration  with  such  irreparable  damage  to 
the  environment  as  to  indicate  an  intent  not 
to  comply  with  the  provisions  of  this  article: 
Provided.  That  if  the  commissioner  finds  that 
the  applicant  is  or  has  been  affiliated  with,  or 
managed  or  controlled  by,  or  is  or  has  been 
under  the  common  control  of.  other  than  as 
an  employee,  a  person  who  has  had  a 
surface-mining  permit  revoked  or  bond  or 
other  security  forfeited  for  failure  to  reclaim 
lands  as  required  by  the  laws  of  this  State,  he 
shall  not  issue  a  permit  to  the  applicant: 
Provided,  however.  That  subject  to  the 
discretion  of  the  commissioner  and  based 
upon  a  petition  for  reinstatement,  permits 
may  be  issued  to  any  applicant  if,  after  the 
revocation  or  forfeiture,  the  operator  whose 
permit  has  been  revoked  or  bond  forfeited 
shall  have  paid  into  the  special  reclamation 
fund  any  additional  sum  of  money 
determined  by  the  commissioner  to  be 
adequate  to  reclaim  the  disturbed  area,  and 


Federal  Register  /  Vol.  50.  No.  168  /  Thursday.  August  29.  1985  /  Ruleg  and  Regulations         35085 


Ihe  coramissioiier  is  satisfied  that  the 
petitioner  will  comply  with  this  article. 

(FR  Doc.  85-20635  Filed  8-28-85;  8:45  am) 

BIUJNG  CODC  4310-06^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

1CGD2  85-391 

Special  Local  Regulations;  Ctiarleston 
Sternwheel  Regatta 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


SUMMARY:  Special  local  regulations  are 
being  adopted  for  Mile  58.0  to  61.0. 
Kanawha  River.  The  "Charleston 
Sfemwheel  Regatta",  an  approved 
marine  event,  will  be  held  on  August  31 
thru  September  1. 1985,  at  Charleston. 
West  Virginia.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  the  event. 
EFFECTIVE  DATES:  These  regulations  will 
be  effective  from  11:00  a.m.  on  August 
31.  and  terminate  at  10:30  p.m.  on 
September  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR.  B.J.  Willis.  Chief.  Boating 
Technical  Branch  Second  Coast  Guard 
District.  1430  Olive  St..  St.  Louis.  MO 
63103. 

SUPPLEMENTARY  INFORMATION:  These 
special  local  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
Part  100.35.  for  the  purpose  of  promoting 
the  safety  of  life  and  property  on  the 
Kanawha  River  between  miles  58.0  and 
61.0  during  the  "Charleston  Sternwheel 
Regatta",  August  31  and  September  1. 
1985.  This  event  will  consist  of  rowing 
races,  an  innertube  race,  jet  ski 
competition,  canoe  races,  sky  diving, 
sternwheel  races,  towboat  races,  a 
towboat  shoving  contest  and  a  fireworks 
display,  which  could  pose  hazards  to 
navigation  in  the  area.  Therefore,  these 
special  local  regulations  are  deemed 
necessary  for  the  promotion  of  safety  of 
life  and  property  in  the  area  during  this 
event.  A  notice  of  proposed  rule  making 
has  not  been  published  for  these 
regulations  and  they  are  being  made 
effective  less  than  60  days  from  the  date 
of  publication.  Following  normal  rule 
making  procedures  would  have  been 
impracticable.  The  application  for  this 
event  was  not  received  until  July  5. 1985, 
and  there  was  insufficient  time  in  which 
to  publish  proposed  rules  in  advance  of 
the  event,  or  to  provide  for  a  delayed 
effective  date.  These  regulations  have 


been  reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  This 
conclusion  follows  from  the  fact  that  the 
duration  of  the  regulated  area  is  short. 
In  addition,  these  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  forth  in 
the  Policies  and  Procedures  for 
Simplification.  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  An  economic  evaluation  has  not 
been  conducted  since,  for  the  reasons 
discussed  above,  its  impact  is  expected 
to  be  minimal.  In  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  it  is  also  certified  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  mle  is 
necessary  to  ensure  the  protection  of  life 
and  property  in  the  area  during  the 
event. 

Drafting  Information 

The  drafters  of  this  regulation  are 
BMCM  W.L.  Giessman.  USCGR,  project 
officer.  Boating  Technical  Branch,  and 
LT.  R.E.  Kilroy.  USCG.  project  attorney, 
Second  Coast  Guard  District  Legal 
Office. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  In  Pali  100.  a  new  temporary 
§  100.35-0239  is  added,  to  read  as 
follows: 

§  100.35-0239    Kanawtia  River.  mHe  58.0 
through  61.0. 

(a)  Regulated  Area.  The  ar^  between 
Mile  58.0  and  61.0  Kanawha  River  is 
designated  the  regata  area,  and  may  be 
closed  to  commercial  and  recreation.il 
navigation  or  mooring  between  the 
hours  of  11:00  a.m.  on  August  31.  and 
10:30  p.m.  on  September  1, 1985.  All 
times  listed  are  local  time.  These  times 
represent  a  guideline  for  possible 
intermittent  river  closures  not  to  exceed 
Four  (4)  hours  in  duration.  Marines  will 
be  afforded  enough  time  between  such 
closure  periods  to  transit  the  area  in  a 
timely  manner. 

(b)  Special  Local  Regulations.  The 
Coast  Guard  will  maintain  a  patrol 
consisting  of  regular  and  auxiliary  Coast 


Guard  vessels  in  the  regatta  area.  This 
patrol  will  be  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at 
a  no  wake  speed  to  reduce  the  wake  to  a 
minimum  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(c)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signalled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol  VesseL 
Failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(e)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regatta  area  to  vessels  having  particular 
operating  characteristics. 

(f)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(g)  This  i  100.35-0239  will  be  effective 
from  11:00  a.m.  on  August  31,  and    ' 
terminate  at  10:30  p.m.  on  September  1. 
1985.  (local  time). 

Dated:  August  16. 1985. 
R.J.  CoIlinB, 

Captain.  U.S.  Coast  Guard  Acting 
Commander.  Second  Coast  Guard  District 
[FR  Doc.  85-20666  Filed  8-28-85:  8:45  am] 

BtLUNQ  COOE  4t1ft-14-M 


33  CFR  Part  100 
[CGD2  85-42] 

Special  Local  Regulations; 
LawrencevIHe  Community  Day  Festival 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  Mile  3.0  to  4.0, 
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patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  service  as  a  signal  to  stop.  Vessels 
so  signalled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol  Vessel. 
Failure  to  do  so  may  result  in  explosion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(e)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regatta  area  to  vessels  having  particular 
operating  characteristics. 

(f)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(g)  This  S  100.35-0242  will  be  effective 
from  1:00  p.m.  on  August  31,  and 
terminate  at  5:00  p.m.  on  August  31. 
1985.  (local  time.) 

Dated:  August  16, 1985. 
R.|.  Collin*. 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Second  Coast  Guard  District. 
[FR  Doc.  85-20667  Filed  8-28-85;  8:45  am) 

BtLUNO  COM  4«10-14-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Modification  of  the  Special 
Regulations  for  the  Grizzly  Bear 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Emergency  rule. 

summary:  The  Service  issues  an 
emergency  rule  modifying  the  special 
regulations  that  allow  hunting  of  the 
threatened  grizzly  bear  in  northwestern 
Montana.  This  rule  is  applicable  only  to 
the  1985  hunting  season,  but  the  Service 
intends  to  issue  new  permanent 
regulations  that  will  cover  subsequent 
seasons.  Available  data  indicate  that 
grizzly  bears  in  certain  areas  are 
declining  and  should  not  be  hunted,  but 
that  increasing  grizzly  numbers  in  other 
areas  are  leading  to  bear-human 
interactions  that  pose  a  risk  to  the 
grizzly  population  in  those  areas. 
Therefore,  an  adjustment  of  hunting 
area  boundaries  and  quotas  is  required 
for  conservation  purposes.  For  1985, 
grizzly  hunting  in  northwestern  Montana 
will  cease  altogether  once  the  total 
number  of  bears  killed  outside  of 
Glacier  National  Park,  from  all  causes. 


Allegheny  River.  The  "Lawrenceville 
Community  Day  Festival",  an  approved 
marine  event,  will  be  held  on  August  31, 
1985.  at  Pittsburgh,  Pennsylvania.  These 
special  local  regulations  are  needed  to 
provide  for  the  safety  of  life  and 
property  on  navigable  waters  during  the 
event. 

EFFECTIVE  DATES:  These  regulations  will 
be  effective  from  1:00  p.m.  on  August  31, 
and  terminate  at  5:00  p.m.  on  August  31, 
1985.  All  times  listed  are  local  time. 

FON  FURTHER  INFORMATION  CONTACT: 
LCDR.  B.J.  Willis,  Chief,  Boating 
Technical  Branch,  Second  Coast  Guard 
District.  1430  Olive  St.,  St.  Louis.  MO 
63103. 

SUPPLEMENTARY  INFORMATION:  These 

special  local  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
100.35,  for  the  purpose  of  promoting  the 
safety  of  life  and  property  on  the 
Allegheny  River  between  miles  3.0  and 
4.0  during  the  "Lawrenceville 
Community  Day  Festival",  August  31, 
1985.  This  event  will  consist  of  pleasure 
boat  races,  which  could  pose  hazards  to 
navigation  in  the  area.  Therefore,  these 
special  local  regulations  are  deemed 
necessary  for  the  promotion  of  safety  of 
life  and  property  in  the  area  during  this 
event.  A  notice  of  proposed  rule  making 
has  not  been  published  for  these 
regulations  and  they  are  being  made 
effective  less  than  60  days  from  the  date 
of  publication.  Following  normal  rule 
making  procedures  would  have  been 
impracticable.  The  application  for  this 
event  was  not  received  until  August  5, 
1985,  and  there  was  insufficient  time  in 
which  to  publish  proposed  rules  in 
advance  of  the  event,  or  to  provide  for  a 
delayed  effective  date.  These 
regulations  have  been  reviewed  under 
the  provisions  of  Executive  Order  12291 
and  have  been  determined  not  to  be  a 
major  rule.  This  conclusion  follows  from 
the  fact  that  the  duration  of  the 
regulated  area  is  short.  In  addition, 
these  regulations  are  considered  to  be 
nonsignificant  in  accordance  with 
guidelines  set  forth  in  the  Policies  and 
Procedures  for  SimpliHcation.  Analysis,  ^ 
and  Review  of  Regulations  (DOT  Order 
2100.5  of  5-22-80).  An  economic 
evaulation  has  not  been  conducted 
since,  for  the  reasons  discussed  above, 
its  impact  is  expected  to  be  minimal.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  it  is 
also  certified  that  these  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  necessary  to  ensure  the 
protection  of  life  and  property  in  the 
area  during  the  event 


Drafting  Information 

The  drafters  of  this  regulation  are 
BMCM  W.L.  Giessman,  USCGR,  project 
officer.  Boating  Technical  Branch,  and 
LT.  R.E.  Kilroy,  USCG.  project  attorney, 
Second  Coast  Guard  District  Legal 
Office. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing.  Pari 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  In  part  100,  a  new  temporary 
S  100.35-0242  is  added,  to  read  as 
follows: 

§  10a35-0242,    Allegheny  Rhrer,  mile  3.0 
through  4.0. 

(a)  Regulated  Area.  The  area  between 
Mile  3.0  and  4.0  Allegheny  River  is 
designated  the  regatta  area,  and  may  be 
closed  to  commercial  and  recreational 
navigation  or  mooring  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.  on 
August  31, 1985.  All  times  listed  are 
local  time.  These  times  represent  a 
guideline  for  possible  intermittent  river 
closures  not  to  exceed  three  (3)  hours  in 
duration.  Mariners  will  be  afforded 
enough  time  between  such  closure 
periods  to  transit  the  area  in  a  timely 
manner. 

(b)  Special  Local  Regulations.  The 
Coast  Guard  will  maintain  a  patrol 
consisting  of  regular  and  auxiliary  Coast 
Guard  vessels  in  the  regatta  area.  This 
patrol  will  be  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
MHZ]  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Vessels  desiring  to 
transit  the  tegulated  area  may  do  so 

*^only  with  prior  approval  of  the  Patrol 
/Commander  and  when  so  directed  by 

■^    that  officer.  Vessels  will  be  operated  at 
a  no  wake  speed  to  reduce  the  wake  to  a 
minimum  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(c)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
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reaches  15,  or  once  the  number  of 
female  grizzlies  killed  reaches  6. 
DATES:  This  emergency  rule  is  effective 
on  August  29, 1985,  and  expires  on  April 
28, 1986. 

addresses:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Region  6  office, 
134  Union  Boulevard,  Fourth  Floor. 
Lakewood,  Colorado  80225. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Galen  Buterbaugh,  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
134  Union  Boulevard.  P.O.  Box  25486. 
DFC.  Denver,  Colorado  80225  (303/236- 
7920  or  FTS  776-7920). 
SUPPLEMENTARY  INFORMATION:  The 
grizzly  bear  [Ursus  arctos)  originally 
occurred  throughout  western  North 
America,  from  Alaska  to  central  Mexico. 
Its  populations  in  the  conterminous 
United  States  are  now  apparently 
restricted  to  northeastern  Washington, 
northern  and  eastern  Idaho,  western 
Montana,  and  northwestern  Wyoming. 
Fewer  than  1,000  individuals  are  thought 
to  survive  in  these  areas,  most  of  them 
in  northwestern  Montana.  In  the  Federal 
Register  of  July  28, 1975,  (40  FR  31734- 
31736).  the  Service  determined 
threatened  status  for  the  grizzly  in  the 
conterminous  U.S..  pursuant  to  the 
Endangered  Species  Act  of  1973. 
Simultaneously,  special  regulations 
were  issued,  which,  among  other  things, 
provided  for  hunting  of  the  grizzly  in  the 
Flathead  National  Forest,  the  Bob 
Marshall  Wilderness  Area,  and  the 
Mission  Mountains  Primitive  Area  (now 
Mission  Mountains  Wilderness  Area)  of 
northwestern  Montana.  Such  hunting 
was  to  cease,  once  the  number  of  grizzly 
bears  killed  throughout  northwestern 
Montana  during  any  one  year,  from  all 
causes,  reached  25.  Subsequently,  the 
known  grizzly  kill  in  this  area  has 
averaged  20  per  year,  including  an 
average  annual  hunting  kill  of  10.6.  Prior 
to  1975,  the  average  annual  grizzly 
mortality  was  28  (Montana  Department 
of  Fish,  Wildlife  and  Parks  1985). 

The  largest  grizzly  population  in 
northwestern  Montana,  and  in  the 
conterminous  United  States,  is  that  of 
the  Northern  Continental  Divide 
Ecosystem  (NCDE).  This  ecosystem 
comprises  Glacier  National  Park;  the 
Flathead  and  adjoining  portions  of  the 
Helena,  Kootenai,  Lewis  and  Clark,  and 
Lolo  National  Forests  (including  the  Bob 
Marshall,  Great  Bear,  Mission 
Mountains,  and  Scapegoat  Wilderness 
Areas);  and  some  adjacent  Bureau  of 
Land  Management,  State,  private,  and 
Indian  reservation  lands.  Based  on  a 
number  of  recent  studies,  the  Montana 
Department  of  Fish,  Wildlife  and  Parks 


(1985)  has  estimated  the  grizzly 
population  of  the  NCDE  to  contain  580 
individuals,  of  which  387  are  found 
outside  of  Glacier  National  Park.  The 
Service  is  using  this  estimate  in  the 
formulation  of  this  rule.  In  the  remainder 
of  northwestern  Montana,  there  may  be 
no  more  than  a  dozen  individual  bears. 
The  status  of  the  grizzly  varies  from 
place  to  place  within  the  NCDE.  Studies 
undertaken  in  various  parts  of  the  NCDE 
indicate  that  the  number  of  grizzlies  is 
stable  or  increasing  in  some  areas,  but  is 
decreasing  in  others  (Aune  and  Stivers 
1982.  Aune  et  aJ.  1984,  Claar  1985,  Mace 
and  Jonkel  1980,  Martinka  1974, 
McClellan  1984.  Servheen  1981).  In 
particular,  the  studies  indicate  that 
numbers  in  the  Mission  Mountains  are 
currently  declining.  It  is  thus  evident 
that  the  original  special  regulations, 
which  provided  for  grizzly  bear  hunting 
in  most  of  the  NCDE  and  a  total  kill  of 
25  bears  throughout  northwestern 
Montana,  need  to  be  revised  in  order  to 
ensure  the  conservation  of  the  species  in 
all  areas  where  it  occurs. 

A  different  situation  exists  along  the 
Rocky  Mountain  front  in  the  eastern 
part  of  the  NCDE.  The  1975  special 
regulations  did  not  provide  for  hunting 
in  the  east  front  area  beyond  the 
boundaries  of  the  Flathead  National 
Forest  and  the  Bob  Marshall  Wilderness 
Area.  More  grizzlies  are  now  evident  in 
some  places  along  the  front,  and  they 
are  moving  down  onto  private  lands. 
This  movement  may  be  attributable  to 
one  or  a  combination  of  factors,  such  as 
climatic  change,  loss  of  previously 
utilized  habitat,  or  an  actual  increase  in 
the  size  of  the  overall  bear  population 
and  consequent  dispersal.  In  any  case, 
the  grizzlies  in  this  area  are  preying  on 
livestock  and  destroying  property,  and 
are  a  possible  threat  to  human  safety. 
Such  difficulties  are  leading  to 
confrontations  between  people  and 
bears  that  may  result  in  the  destruction 
of  the  latter.  Live-trapping  and 
relocation  of  bears  has  met  with  only 
limited  success.  Moreover,  the  processes 
of  trapping,  immobilizing,  handling,  and 
relocating  (usually  by  helicopter)  pose 
considerable  risks  to  the  bears 
themselves.  In  1985,  as  of  July  23,  six 
grizzlies  have  been  captured  in  such 
control  measures  in  the  Choteau  area  of 
the  Rocky  Mountain  east  front;  two  of 
these  animals  died  as  a  result  of  this 
action,  one  was  placed  in  a  zoo,  and 
three  were  released  in  other  parts  of  the 
NCDE.  Only  a  single  grizzly  was 
removed  by  control  operations  in  the 
Choteau  area  from  1980  to  1984.  The 
1985  loss  represents  a  new  and  serious 
escalation  of  bear-human  conflicts  along 
the  east  front.  Present  indications  are 
that  such  problems  will  continue  to 


intensify  and  that  currently  available 
control  measures  are  not  adequate. 

Because  of  the  two  different  critical 
situations  described  above — the  decline 
of  the  grizzly  population  in  the  Mission 
Mountains  and  the  escalation  of  bear- 
human  conflicts  on  the  eastern  front  of 
the  Rocky  Mountains — the  Service 
considers  that  there  is  an  emergency 
posing  a  significant  risk  to  the  well- 
being  of  the  grizzly.  Section  4(b)(7)  of 
the  Act  provides  for  the  issuance  of 
regulations  in  response  to  such 
emergencies.  Modification  of  the  special 
regulations  dealing  with  hunting  of  the 
grizzly  is  needed  immediately,  because 
the  1985  hunting  season  will  begin  in 
less  than  a  month.  There  is  no  time  to 
issue  an  ordinary  proposed  rule,  allow 
for  the  required  60-day  public  comment 
period,  and  then  prepare  and  publish  a 
permanent  final  rule.  An  emergency  rule 
is  therefore  necessary. 

In  accordance  with  section  4{d)  of  the 
Act  special  regulations  on  threatened 
species  must  be  "necessary  and 
advisable  to  provide  for  the 
conservation  of  such  species."  Section 
3(3)  defines  conservation,  essentially,  a« 
measures  that  are  beneficial  to  the 
species,  and  contribute  to  its  recovery 
and  ultimate  removal  from  the  List  of 
Endangered  and  Threatened  Wildlife. 
Special  regulations  for  the  grizzly  bear. 
therefore,  must  be  beneficial  to  the 
species  and  be  aimed  at  the  particular 
factors  that  threaten  the  species. 
In  its  original  determination  of 
threatened  status  for  the  grizzly,  on  July 
28, 1975,  the  Service  determined  that 
strictly  controlled  hunting  would  be  a 
necessary  element  for  the  conservation 
program  for  the  grizzly.  The  Service 
continues  to  hold  that  regulated  hunting 
is  necessary  and  advisable  for  the 
conservation  of  the  grizzly  in 
northwestern  Montana,  and  considers 
that  such  hunting  should  now  be 
applicable  in  portions  of  the  Rocky 
Mountain  east  front.  Such  hunting  would 
tend  to  eliminate  those  bears  that  are 
unwary  of  humans  and  thus  most  likely 
to  come  into  conflict  %vith  people.  It 
would  also  help  to  cause  remaining 
bears  to  be  more  fearful  of  people.  This 
last  point  is  supported  by  the  studies  of 
Elgmork  (1978)  and  Mysterud  (1977). 
who  provided  evidence  that  brown  bear 
populations,  long-exposed  to  human 
exploitation,  did  exhibit  wariness,  and 
by  the  work  of  Herrero  (1985).  who 
reported  that  bear-human 
confrontations  are  associated  more 
frequently  with  unhunted.  rather  than 
hunted,  bear  populations.  To  help 
reduce  the  further  escalation  of 
problems  on  the  east  front,  and  in  other 
areas,  sport  hunting  also  should 
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continue  in  the  Flathead  National  Forest 
(except  that  portion  including  the 
Mission  Mountains]  and  the  Bob 
Marshall  Wilderness  Area,  and  should 
be  extended  into  the  adjoining 
Scapegoat  Wilderness  Area. 

The  Montana  Department  of  Fish. 
Wildlife  and  Parks  (1965).  in  developing 
its  proposed  levels  of  hunting,  and 
female  quotas,  reviewed  data  from 
several  studies  and  determined  that  the 
average  annual  human-induced 
mortality  allowable  to  maintain  a  stable 
population  was  7.5  percent.  However,  in 
order  to  achieve  recovery  of  the  bear  in 
the  NCDE.  the  conservation  program 
must  be  geared  toward  establishing 
increasing  populations  instead  of  just 
maintaining  stability.  For  the  fall  of 
1965,  hunting  of  the  grizzly  in  the 
designated  parts  of  the  NCDE  will  cease 
once  15  grizzly  bears  have  been  killed 
during  calendar  year  1985,  from  all 
causes,  in  all  of  northwestern  Montana, 
exclusive  of  Glacier  National  Park.  This 
figure  is  based  on  the  judgment  that 
with  an  estimated  387  grizzlies  in  the 
NCDEr  outside  of  Glacier  National  Park, 
an  annual  human-induced  mortality  of  6 
percent  can  occur  and  the  population 
can  still  experience  a  general  increase  in 
numbers.  Six  percent  of  387  is 
approximately  23  bears,  but  it  is  also 
estimated,  based  on  recovery  of  dead 
radio-collared  grizzlies,  that  there  is  an 
estimated  illegal  kill  of  8  bears  each 
year  in  the  NCDE  (Montana  Department 
of  Fish.  Wildlife  and  Parks  1965). 
Therefore,  the  allowable  known  kill  in 
the  area  is  15. 

The  15  bears  that  may  be  killed  during 
calendar  year  1985  will  include  not  more 
than  6  females.  This  figure  is  based  on 
records  indicating  that  annual  mortality 
from  hunting,  from  1967  to  1984, 
averaged  40  percent  female,  and  the 
presumption  that  a  greater  rate  of 
female  mortality  would  be  damaging  to 
a  grizzly  population  (Montana 
Department  of  Fish,  Wildlife  and  Parks 
1985).  In  addition,  no  more  than  2 
females  may  be  killed  in  any  one  of  the 
following  areas:  (1)  The  Flathead 
National  Forest  outside  of  the  Bob 
Marshall  Wilderness  Area,  (2)  the  Bob 
Marshall  and  Scapegoat  Wilderness 
Areas,  and  (3)  the  remaining  portion  of 
the  NCDE  that  is  open  to  hunting.  If  2 
females  are  killed  during  calendar  year 
1985  in  any  one  of  these  areas,  all 
grizzly  hunting  will  be  prohibited  in  that 
area  for  the  remainder  of  the  year.  There 
will  be  no  hunting  of  grizzlies 
accompanied  by  young  in  any  part  of 
northwestern  Montana,  because  such 
grizzlies  would  in  all  likelihood  be 
females. 


The  portion  of  northwestern  Montana 
that  will  be  open  to  hunting  during  the 
fall  1985  season  is  being  adjusted  to 
account  for  the  problems  discussed 
above.  If  not  contrary  to  State  laws  and 
regulations,  and  if  the  quotas  described 
above  have  not  been  reached,  grizzly 
hunting  will  be  allowed  in  the  Flathead 
National  Forest,  except  for  the  portion 
west  of  State  Highway  83  (which 
includes  the  Mission  Mountains);  in  the 
Bob  Marshall  and  Scapegoat  Wilderness 
Areas;  and  in  an  additional  area  of 
Rocky  Mountain  east  front,  which 
includes  a  portion  of  the  Lewis  and 
Clark  National  Forest  and  adjacent 
lands  to  the  east  of  the  Bob  Marshall 
Wilderness  Area,  to  the  south  of  Birch 
Creek,  to  the  north  of  Sun  River,  and  to 
the  west  of  U.S.  Highways  89  and  287. 
There  will  continue  to  be  no  grizzly 
hunting  on  the  east  front  to  the  north  of 
Birch  Creek  (the  Badger-Two  Medicine 
area),  and  in  all  other  areas  not 
specifically  delineated  in  the 
regulations. 

The  limits  and  areas  described  above 
will  remain  in  effect  until  April  28. 1986 
or  until  new  permanent  regulations  on 
the  grizzly  become  effective,  whichever 
comes  first.  If  by  April  28, 1986.  new 
permanent  regulations  have  not  become 
effective,  the  original  grizzly  regulations, 
as  were  in  effect  until  August  29, 1985. 
will  again  become  eiTective.  It  is, 
however,  the  intent  of  the  Service  to 
coordinate  and  work  closely  with  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks,  and  other  involved  parties,  to 
analyze  all  available  grizzly  bear 
management  data,  and  to  subsequently 
propose  and  issue  new  permanent 
grizzly  regulations,  before  the  expiration 
of  this  emergency  rule. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  until  April  28. 1986.  Part 
17,  Subchapter  B  of  Chapter  I.  title  50  of 
the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  83-205,  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-632,  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.). 

2.  Section  17.40(b)(l){i)(E)  is  revised  to 
read  as  follows: 

§17.40    Special  rules — Mammals. 

***** 

(b)(l)(i)  *  •  * 

***** 

(E)  Northwestern  Montana.  If  it  is  not 
contrary  to  the  laws  and  regulations  of 
the  State  of  Montana,  a  person  may  hunt 
grizzly  bears,  if  such  bears  are  not 
accompanied  by  young,  in  the  Flathead 
National  Forest,  except  that  portion  of 
the  Forest  west  of  State  Highway  83;  in 
the  Bob  Marshall  and  Scapegoat 
Wilderness  Areas;  and  in  that  portion  of 
the  Lewis  and  Clark  National  Forest  and 
adjoining  lands  of  the  eastern  front  of 
the  Rocky  Mountains  with  the  following 
boundary:  beginning  at  Badger  Pass  on 
the  northern  boundary  of  the  Bob 
Marshall  Wilderness  Area,  thence 
northeastward  along  a  straight  line  to 
the  head  of  the  North  Fork  of  Birch 
Creek,  thence  eastward  along  Mid  Fork 
to  Swift  Dam.  thence  eastward  along 
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Birch  Creek  to  U.S.  Highway  89.  thence 
southward  along  U.S.  Highway  89  to 
Choteau.  thence  southward  along  U.S. 
Highway  287  to  the  Sun  River,  thence 
westward  along  the  Sun  River  to  the 
eastern  boundary  of  the  Bob  Marshall 
Wilderness  Area,  thence  northward 
along  said  boundary  to  the  point  of 
beginning:  Provided,  That  if  in  the 
calendar  year  1985, 15  grizzly  bears  or  6 
female  grizzly  bears  have  already  been 
killed,  for  whatever  reason,  in  that  part 
of  Montana,  exclusive  of  Glacier 
National  Park,  which  is  bounded  on  the 
north  by  the  United  States-Canada 
Border,  on  the  east  by  U.S.  Highway  91. 
on  the  south  by  U.S.  Highway  12.  and  on 
the  west  by  the  Montana-Idaho  State 
line,  the  Director  of  the  Montana 
Department  of  Fish,  Wildlife  and  Parks 
shall  post  and  publish  a  notice 
prohibiting  such  hunting,  and  any  such 
hunting  for  the  remainder  of  1985  shall 
be  unlawful:  Provided  further.  That  if  in 
the  calendar  year  1985,  2  female  grizzly 
bears  have  already  been  killed,  for 
whatever  reason,  in  the  Flathead 
National  Forest  outside  of  the  Bob 
Marshall  Wilderness  Area,  or  in  the  Bob 
Marshall  and  Scapegoat  Wilderness 
Areas,  or  in  that  portion  of  the  Lewis 
and  Clark  National  Forest  and  adjoining 
lands  of  the  eastern  front  of  the  Rocky 
Mountains  with  a  boundary  as 
described  above,  the  Director  of  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks  shall  post  and  publish  a 
notice  prohibiting  such  hunting  in  the 
area  where  the  2  female  grizzly  bears 
have  been  killed,  and  any  such  hunting 
in  this  area  for  the  remainder  of  1985 
shall  be  unlawful:  Provided  further.  That 
any  taking  of  a  grizzly  bear,  for 
whatever  reason,  in  the  above-described 
portion  of  Montana  shall  be  reported  in 
writing  to  the  United  States  Fish  and 
Wildlife  Service,  Division  of  Law 
Enforcement,  P.O.  Box  28006, 
Washington.  D.C.  20005.  and  to  the 
Montana  Department  of  Fish.  Wildlife 
and  Parks,  within  5  days  after  the  taking 
occurs,  except  that  any  taking  on  an 
Indian  reservation  within  the  above- 
described  area  shall  be  so  reported  only 
to  the  United  States  Fish  and  Wildlife 
Service,  Division  of  Law  Enforcement, 
P.O.  Box  28006.  Washington.  D.C.  20005. 
***** 

Dated:  August  26. 1985. 
WilUam  P.  Horn. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  B5-20769  Filed  8-27-85;  12:02  pmj 
BIU.INQ  CODE  4310-5MI 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  674 

I  Docket  No.  50694-5094] 

High  Seas  Salmon  Fishery  Off  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  opening. 

summary:  NOAA  issues  this  notice 
opening  specific  parts  of  the  fishery 
conservation  zone  (FCZ)  off  southeast 
Alaska  to  commercial  fishing  for 
Chinook  salmon  for  39  hours.  This  action 
is  necessary  to  allow  fishermen  in 
southeast  Alaska  more  time  to  harvest 
fhinook  salmon  and  complements 
similar  actions  taken  by  the  State  of 
Alaska  for  the  salmon  fisheries  in  its 
waters.  The  intended  effect  is  to  provide 
fishermen  the  opportunity  to  harvest  the 
number  of  chinook  salmon  authorized 
by  the  Pacific  Salmon  Treaty. 
DATES:  This  notice  is  effective  at  0001 
hours  Alaska  Daylight  Time  (ADT). 
August  25. 1985,  through  1500  hours  ADT 
on  August  26, 1985.  Public  comments  on 
this  notice  are  invited  until  September 
26. 1985. 

ADDRESS:  Send  comments  to  Robert  W. 
McVey,  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  1668,  Juneau,  AK  99802.  During  the 
30-day  comment  period,  the  data  upon 
which  this  notice  is  based  will  be 
available  for  public  inspection  during 
business  hours  (0800  to  1630  ADT 
Monday  through  Friday)  at  the  NMFS 
Alaska  Regional  Office,  Room  453, 
Federal  Building,  709  West  Ninth  Street. 
Juneau.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aven  M.  Andersen  (Fishery 
Management  Biologist.  NMFS)  907-586- 
7229. 

SUPPt^MENTARY  INFORMATION:  Salmon 
fishing  in  the  FCZ  off  Alaska  is  managed 
under  the  Fishery  Management  Plan  for 
the  High  Seas  Salmon  Fishery  off  the 
Coast  of  Alaska  East  of  175*  East 
Longitude  (FMP).  This  FMP  was 
developed  and  amended  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  is  implemented  by  NOAA 
through  regulations  appearing  at  50  CFR 
Part  674. 

On  July  23, 1985,  the  Secretary  of 
Commerce  (Secretary)  closed  the 
chinook  salmon  fishery  in  the  FCZ  off 
Alaska  because  statistics  on  the  actual 
harvests  of  chinook  salmon  and 
forecasts  of  future  catches  indicated 
that  the  limit  of  263,000  chinook  salmon 


set  by  the  U.S.-Canada  Pacific  salmon 
treaty  would  be  reached  (50  FR  30427. 
July  26. 1985).  The  notice  closing  the 
chinook  fishery  stated  that  if  the  actual 
total  harvest  fell  short  of  263.00a  then 
the  troll  fishery  would  be  reopened  to 
harvest  the  remainder. 

As  of  August  20. 1985.  the  estimated 
chinook  salmon  harvest  in  southeast 
Alaska  by  all  fisheries  amounted  to 
253.000.  Of  this  total,  the  troll  fishery 
harvested  about  200.000;  the  seine 
fishery,  20,000;  the  gillnef  fishery,  11.000: 
and  the  sport  fishery,  22.000.  Thus,  the 
harvest  to  date  falls  short  of  the  limit  set 
by  the  treaty  by  approximately  10.000 
chinook  salmon. 

In  May  1985.  the  Alaska  Board  of 
Fisheries  (Board)  set  guidelines  for  the 
harvests  of  chinook  sahnon  by  the 
various  southeast  Alaska  fisheries. 
These  guidelines  were  rough  goals,  not 
fixed  quotas.  The  Board  suggested  that 
the  treaty  limit  of  263.000  chinook 
salmon  should  be  divided  so  that  the 
gillent  fisheries  could  harvest  about 
10,000;  the  seine  fisheries.  10.000;  the 
sport  fisheries.  22.000;  and  the  troll 
fisheries.  221.000.  By  August  10. 1985  the 
seine  harvest  of  chinook  of 
approximately  20,000  was  well  above 
the  average  of  recent  years  and  above 
the  guideline  suggested  by  the  Board,  so 
the  Alaska  Department  of  Fish  and 
Game  (ADF&G)  issued  a  rule  that  the 
seiners  could  no  longer  retain  chinook 
salmon.  The  gillnet  fishery  and  the  sport 
fishery  have  harvested  close  to  the 
guidelines  set  by  the  Board;  only  the 
troll  catch  of  about  200.000  was  below 
the  harvest  guideline.  The  ADF&G. 
therefore,  decided  that  the  amount  of  the 
treaty  limit  still  remaining  by  August  25. 
1985.  should  go  to  the  troll  fishery. 

To  keep  low  the  incidental  catch  of 
undersized  chinook  salmon,  the  ADF4G 
and  the  Secretary  have  decided  to  keep 
closed  the  areas  that  were  closed  to  all 
sahnon  fishing  on  July  23. 1985  (50  FR 
30427);  for  the  U.S.  FCZ  off  Alaska,  only 
a  small  area  known  as  the  Outer 
Fairweather  Grounds  will  be  closed. 

On  August  15. 1985.  in  conjunction 
with  similar  action  by  the  State  of 
Alaska,  the  Secretary  closed  the  U.S. 
FCZ  off  Alaska  to  all  commercial  troll 
salmon  fishing  for  10  days  (50  FR  33346. 
August  19. 1985).  The  troll  fishery  was 
scheduled  to  reopen  on  August  25. 1985 
for  all  salmon  species  but  chinook. 
Because  analyses  of  the  harvests  to  date 
reveal  that  some  more  chinook  may  be 
harvested,  this  notice  allows  troUers  to 
resume  harvesting  chinook  as  well  as 
the  other  species. 

Based  on  the  number  of  boats 
expected  to  resume  fishing  and  an 
allowable  harvest  of  less  than  10.000 
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chinook,  and  because  of  the  logistics  of 
unloading  chinook  after  the  chinook 
fishery  closes,  the  ADF&G  and  the 
Secretary  have  decided  that  chinook 
may  be  harvested  only  during  the  First 
39  hours  after  the  fishery  reopens  on 
August  25, 1985;  i.e..  from  0001  hours  on 
August  25,  until  1500  hours  on  August  26. 
When  this  chinook  harvesting  period 
ends  at  1500  hours  on  August  26, 1985. 
trollers  may  continue  to  harvest  other 
salmon  species  after  they  have  unloaded 
any  chinook  salmon  they  have  on  board. 

After  the  actual  chinook  harvest  from 
this  Hshery  has  been  tabulated  and  the 
remaining  harvests  by  the  gillnet  and 
sport  fisheries  have  been  forecasted,  if 
the  total  chinook  harvest  is  still  short  of 
the  limit,  then  another  short  period  for 
harvesting  chinook  will  be  granted  the 
trollers  before  the  season  closes  on 
September  20, 1985. 

Section  674.23(a)  of  the  regulations 
implementing  the  FMP  provides  that  the 
Secretary  may  modify  the  time  and  area 
limitations  governing  the  fishery 
whenever  he  determines  that  the 
condition  of  any  salmon  species  in  any 
part  of  the  management  area  is 
substantially  different  from  the 
condition  anticipated  in  the  FMP.  In 
making  such  a  determination,  he  may 
consider  the  following  factors: 


(a)  The  effect  of  overall  fishing  effort 
within  any  part  of  the  management  area; 

(b)  Catch  per  unit  of  effort  and  rate  of 
harvest; 

(c)  Relative  abundance  of  salmon 
stocks  within  the  management  area; 

(d)  Condition  of  salmon  stocks 
throughout  their  ranges;  and 

(e)  Any  other  factors  relevant  to  the 
conservation  of  salmon. 

Having  reviewed  evidence  of  the  1985 
chinook  harvest  to  date,  the  Secretary 
has  determined  that  the  effect  of  overall 
fishing  effort  in  the  FCZ,  the  catch  per 
unit  of  effort  and  rate  of  harvest  there, 
and  the  apparent  relative  abundance  of 
chinook  stocks  within  the  FCZ  portion 
of  the  management  area  indicate  that 
the  condition  of  chinook  stocks  is 
substantially  different  fi-om  the 
condition  anticipated  in  the  FKfP.  The 
Secretary  has  also  found  that  this 
difference  reasonably  requires  a 
modification  of  time  or  area  limitations 
to  manage  the  chinook.  fishery 
adequately.  Therefore,  the  Secretary 
implements  the  39-hour  opening  of  the 
chinook  fishery  prescribed  by  this 
action. 

This  notice  will  become  effective  after 
it  has  been  filed  for  public  inspection 
with  the  Office  of  the  Federal  Register 
and  the  chinook  fishery  opening  has 


been  publicized  for  48  hours  through 
procedures  of  ADF&G. 

Other  Matters 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
the  chinook  harvest  in  southeastern 
Alaska  will  fall  short  of  the  salmon 
treaty  limit  unless  this  notice  takes 
effect  promptly.  He  finds,  therefore,  that 
it  would  be  impracticable  and  contrary 
to  the  public  interest  to  provide  advance 
notice  and  a  prior  opportunity  for  public 
comment  or  to  delay  for  30  days  the 
effective  date  of  this  notice  under  the 
provisions  of  5  U.S.C.  553  (b)  and  (c). 

This  action  is  authorized  by  50  CFR 
Part  674  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  674 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  (16  U.S.C.  1801 «?/  seq.) 
Dated:  August  26. 1985. 
Cannen  J.  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
(PR  Doc.  85-20708  Filed  8-26-85;  4:45  pin] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulatiora.  The  purpose  of  these  notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parta  272,  273,  275,  and  276 

[Amdt  No.  266  ] 

Food  Stamp  Program;  Performance 
Reporting  System 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  rulemaking. 


summary:  This  rule  contains  proposed 
regulations  for  the  Food  Stamp  Program 
to  implement  various  changes  to  the 
requirements  that  State  agencies  and  the 
Food  and  Nutrition  Service  (FNS)  must 
meet  regarding  administration, 
conducting  management  evaluation 
(ME)  reviews  data  analysis  and 
evaluation,  corrective  action,  and 
reporting  as  part  of  the  Performance 
Reporting  System  (PRS).  The 
Department  is  proposing  these  changes 
based  on  its  experience  administering 
the  PRS.  The  result  of  implementing 
these  changes  will  be  to  simplify  the 
PRS  and  reduce  workloads  and  costs. 
Several  changes  are  also  being  proposed 
to  the  Quality  Control  (QC)  System. 
DATE:  Comments  on  this  proposed 
rulemaking  must  be  received  on  or 
before  October  28. 1985  to  be  assured  of 
consideration. 

ADDRESS:  Comments  should  be 
submitted  to  Susan  McAndrew,  Chief, 
Program  Design  and  Rulemaking  Branch, 
Family  Nutrition  Programs.  Food  and 
Nutrition  Service,  USDA,  Alexandria, 
VA  22302.  All  written  comments  will  be 
open  to  public  inspection  at  the  office  of 
the  Food  and  Nutrition  Service  during 
regular  bjsiness  hours  (8:30  a.m.  to  5:00 
p.m.  Monday  through  Friday),  at  3101 
Park  Center  Drive,  Alexandria,  VA. 
room  708. 

FOR  FURTHER  INFORMATION  CONTACT. 

Questions  regarding  this  proposed 
rulemaking  should  be  directed  to  Keith 
Spinner,  Supervisor,  State  Agency 
Management  and  Control  Section,  at  the 


above  address,  or  by  telephone  at  (703) 
75ft-3431. 

SUPPI^MENTARY  INFORMATION: 

Classification 

Executive  Order  12291 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1 
and  has  been  classified  "not  major."  The 
rule  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more,  nor 
is  it  likely  to  result  in  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Fedeal,  State,  or 
local  government  agencies,  or 
geographic  regions.  Because  this  rule 
would  not  affect  the  business 
community,  it  would  not  result  in 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  die 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  the  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  related 
Notice(s)  to  7  CFR  Part  3015,  Subpart  V 
(Cite  48  FR  29115,  June  24, 1983;  or  48  FR 
54317,  December  1, 1983,  as  appropriate, 
and  any  subsequent  notices  that  may 
apply),  this  program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials 

Regulatory  Flexibility  Act 

This  rule  was  also  reviewed  with 
regard  to  the  requirements  of  Pub.  L.  96- 
354,  and  Robert  E.  Leard,  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  proposes  to  implement  various 
changes  to  simplify  the  PRS.  State 
agencies  should  experience  a  reduction 
in  workloads  and  costs. 

Papenvork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
provisions  that  are  included  in  this 
proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 


and  Budget  (OMB).  They  are  not 
effective  until  OI^  approval  has  been 
obtained. 

Background 

The  Food  Stamp  Act  of  1977  (Pub.  L 
95-113,  enacted  on  September  29, 1977) 
provides  the  Department  authority  to 
establish  standards  for  the  efficient  and 
effective  administration  of  the  Food 
Stamp  Progam  by  State  agencies. 
Further,  the  Act  requires  the  State 
agencies  to  submit  regular  reports 
specifying  the  administrative  actions  the 
State  agencies  propose  to  implement  in 
order  to  meet  these  standards.  On 
March  11, 1980,  the  Department  issued 
final  rules  (at  45  FR  15884)  which 
estabUshed  the  requirements  that  State 
agencies  needed  to  meet  regarding 
administration,  conducting  ME  reviews, 
data  analysis  and  evaluation,  corrective 
action,  and  reporting  as  part  of  the  PRS. 
In  addition,  the  March  11, 1980,  final 
rules  established  the  requirements  for 
Federal  monitoring  and  determining 
State's  program  performance.  On 
November  21, 1980,  the  Department 
issued  final  rules  (at  45  FR  77258)  that 
set  forth  the  types  of  sanctions  the  Food 
and  Nutrition  Service  may  impose  to 
enforce  compliance  with  the  Food 
Stamp  Act,  regulations,  and  State  Plans 
of  Operation. 

The  Department  and  the  State 
agencies  have  had  four  years  of 
experience  conducting  reviews  and 
planning  and  initiating  corrective  action 
under  these  regulations.  During  this 
period  of  time  the  Department's  Office 
of  the  Inspector  General  (OIG)  and  the 
General  Accounting  Office  (GAO)  have 
conducted  audits  of  the  management 
evaluation  and  corrective  action 
processes.  Both  the  OIG  and  the  GAO 
have  made  recommendations  to  improve 
and  update  the  processes. 

In  December  1981,  a  Regulatory 
Review  Task  Force  met  to  consider 
possible  improvements  to  the 
regulations.  A  major  concern  about  the 
current  regulations  raised  during  the 
meeting  was  that  the  requirements  were 
unnecessarily  resource  intensive. 
Further,  resources  were  being  devoted 
where  they  were  not  needed;  and  as  a 
result.  State  agencies  could  not  do  in- 
depth  reviews  where  needed.  States 
were  frequently  able  to  identify 
problems  with  fewer  casefile  of  other 
record  reviews  than  currently  required. 
Also,  other  methods  were  available. 
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such  as  AOP  techniques,  observation, 
and  discussion,  which  could  be  used  to 
detect  problems  more  readily  and 
efficiently.  States  were  also  monitoring 
project  areas  which  historically  did  not 
have  serious  program  deficiencies  on  a 
more  frequent  than  deserved  basis,  due 
to  the  regulatory  structure.  States  were 
also  finding  it  difficult  to  do  more  than 
cursory  reviews  in  order  to  cover  the 
totality  of  program  areas  that  the 
regulations  require  be  reviewed.  FNS 
Regional  Offices  experienced  similar 
difficulties  in  conducting  their  reviews. 

For  two  years  FNS  has  been  testing 
targeting  of  ME  reviews.  State  agencies 
were  granted  waivers  of  certain  program 
review  requirements  provided  they 
could  justify  the  need  or  the  desirability 
of  such  a  waiver.  Areas  in  which 
waivers  were  allowed  included 
frequency  of  reviews,  reviews  of 
subunits,  review  procedures,  and  review 
coverage.  As  part  of  the  targeting 
process  FNS  established  certain  priority 
areas  for  review  coverage.  The  Regional 
Offices  also  targeted  their  reviews  of 
State  agencies  based  on  national 
priorities  and  knowledge  of  State 
agency  problems. 

As  a  result  of  these  experiences  we 
have  determined  that  a  number  of 
changes  are  needed  in  order  to  direct 
resources  to  the  areas  where  the 
greatest  need  for  monitoring  and/or 
corrective  action  exists.  Therefore,  we 
are  proposing  to  target  the  review 
process.  In  addition,  we  are  proposing  to 
remove  certain  requirements,  such  as 
those  concerning  methods  of  review, 
from  the  regulations.  FNS  would  still 
provide  technical  assistance  on  review 
methods,  however,  through  the  FNS 
Handbook  31Z  State  Management 
Evaluation  Handbook.  Thus,  States  will 
have  greater  flexibility  in  the  review 
process.  Finally,  it  is  proposed  that  prior 
FNS  approval  of  the  corrective  action 
process  will  no  longer  be  required, 
rather  States  will  be  held  responsible  for 
operating  the  program  in  accordance 
with  the  Food  Stamp  Act.  the 
regulations,  and  the  FNS-approved  State 
Plans  of  Operation.  These  proposed 
changes  are  discussed  in  greater  detail 
below. 

FNS  Monitoring 

Currently,  Federal  monitoring 
requirements  include,  but  are  not  limited 
to,  a  review  of  the  State  agency's 
administration  of  the  Food  Stamp 
Program,  the  State  agency  operations 
review  (SAOR).  a  review  of  the  State's 
Performance  Reporting  System,  and  an 
assessment  of  corrective  action.  Each  of 
these  reviews  is  to  be  done  annually. 

The  SAOR  is  a  review  by  the  Regional 
Office  of  all  functions  performed  at  the 


State  agency  level.  We  are  proposing  to 
delete  the  requirement  that  all  functions 
be  reviewed.  Instead,  specific  areas  will 
be  designated  each  year  by  the  FNS 
National  Office  based  on  a 
determination  of  Agency  priorities.  The 
FNS  Regional  Offices  may  also  review 
additional  areas  based  on  their 
knowledge  of  State  agency  weaknesses 
and  problems.  Regional  Offices  were 
expending  large  amounts  of  staff  time 
and  money  conducting  on-site  SAORs 
that  covered  all  program  areas.  The 
Regional  Offices  were  only  able  to  do 
cursory  reviews  in  many  instances. 
Therefore,  we  initiated  a  test  of 
targeting  specific  program  areas  for 
review.  For  Fiscal  Year  1985,  the  priority 
program  areas  include:  Corrective  action 
planning,  implementation,  and 
evaluation;  claims  estabUshment, 
collection,  and  reporting  requirements 
(including  wage  match  followup); 
intentional  program  violation 
requirements;  issuance  reporting  and 
reconciliation  requirements;  and 
issuance  system  requirements.  We  have 
found  such  targeting  to  be  an  effective 
method  of  monitoring  that  uses 
resources  as  advantageously  as 
possible.  FNS  also  has  the  ability  to 
analyze  many  State  activities  through 
reports  provided  by  States  to  FNS.  For 
example.  States  submit  regular  reports 
on  claims  estabhshment  and  collection, 
disqualification,  and  mail  issuance 
losses.  From  these  reports,  we  can  get 
indicators  of  potential  performance 
problems  which  can  then  be  further 
investigated. 

The  PRS  requirements  have  been  in 
effect  for  more  than  four  years.  During 
that  time  FNS  has  been  able  to  develop 
a  base  knowledge  of  each  State  agency's 
PRS.  Based  on  our  experience  we  have 
determined  that  it  is  no  longer  necessary 
to  conduct  annual  reviews  of  each 
State's  PRS.  Therefore,  we  are  proposing 
to  conduct  biennial  reviews.A  biennial 
review  will  allow  us  to  continue  to 
ascertain  whether  a  Staters  system  is 
functioning  properly  while  utilizing 
resources  more  efficiently.  We  are  also 
changing  the  name  of  this  review  from 
PRS  to  Management  Evaluation  System 
(MES)  to  reflect  that  only  the  ME  and 
data  analysis  functions  are  reviewed. 
Quality  control  and  corrective  action  are 
assessed  separately. 

FNS  will  continue  to  assess  annually 
each  State's  corrective  action  process 
because  of  the  importance  of  corrective 
action  in  reducing  and  eliminating 
waste.  However,  on-site  visits  of 
selected  corrective  actions  will  no 
longer  be  required  semiannually,  but 
only  on  an  as  needed  basis  when  other 
methods  are  not  available.  The 
Department  does  not  believe  that 


mandating  semi-annual  on-site  visits  to 
monitor  unspecified  corrective  actions 
enhances  the  corrective  action  process. 
On-site  visits  should  be  scheduled  when 
there  is  no  other  way  to  ascertain 
whether  corrective  actions  are  being 
implemented  timely  or  are  effective. 

PRS  Coordinator 

Currently  each  State  agency  is 
required  to  have  a  full-time  PRS 
coordinator,  unless  an  exception  is 
granted  by  FNS.  That  coordinator  is 
responsible  for  ensuring  that  all 
components  of  the  PRS  are 
accomplished.  These  components 
include  data  collection  through  ME  and 
QC;  analysis  and  evaluation  of  data 
from  all  sources;  corrective  action 
planning,  implementation,  and 
monitoring;  and  reporting  to  FNS  on 
program  performance.  The  State  agency 
is  also  required  to  designate  an 
organizational  entity  within  the  State 
structure  that  can  ensure  that  corrective 
action  is  effected.  These  mandates  were 
predicated  upon  the  assumption  that  the 
PRS  components  would  function  as  a 
unit.  We  are  aware  that  in  some  States 
ME  and  QC  functions  are  handled  by 
different  organizational  units.  The  PRS 
coordinator  may  only  be  responsible  for 
ME,  data  analysis,  and/or  corrective 
action  processes  under  such  a  structure. 
We  are  concerned  that  the  PRS  system 
is  not  functioning  as  originally 
conceived.  Therefore,  the  Department  is 
seeking  comments  on  how  State 
agencies  perceive  the  PRS  structure  and 
the  role  of  the  PRS  coordinator.  We 
have  not  proposed  any  changes  to  the 
role  of  the  coordinator  in  this 
rulemaking.  We  will  consider  the 
comments  received  in  determining 
whether  to  modify  the  role  of  the 
coordinator. 

Management  Evaluation  Reviews 

Currently,  State  agencies  are  required 
to  conduct  reviews  once  annually  for 
large  project  areas,  once  every  two 
years  for  medium  project  areas,  and 
once  every  three  years  for  small  project 
areas.  Additional  reviews  of  small 
project  areas  are  also  required  if  the 
proportion  of  small  project  areas 
exceeds  70  percent  of  all  project  areas. 
In  this  rulemaking  we  are  proposing  to 
maintain  these  requirements  except  that 
we  are  proposing  to  delete  the 
additional  reviews  where  the  number  of 
small  project  areas  exceeds  70  percent. 
In  addition  if  a  triennial  review  is 
sufficient  in  most  instances,  it  should  be 
sufficient  in  all.  unless  a  known  problem 
requires  more  frequent  visits. 

We  are  also  proposing  to  allow  States 
to  use  a  different  review  schedule. 
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provided  that  FNS  approves  the 
alternate  schedule  and  provided  that  all 
project  areas  are  reviewed  at  least  once 
every  three  years.  We  will  not  be 
authorizing  a  reduced  commitment  by  a 
State  agency  to  the  ME  process.The 
Department  expects  any  State  agency 
(which  obtains  approval  for  an  alternate 
schedule)  to  maintain  its  current  level  of 
effort  and  commitment  to  the  ME 
process.  The  alternate  review  schedule 
is  intended  to  provide  States  with 
flexibility  to  dedicate  resources  to  those 
areas  most  prone  to  problems.  Currently 
14  State  agencies  are  using  an  alternate 
schedule  approved  under  the  targeting 
test.  In  order  to  obtain  approval  for  an 
alternate  schedule,  a  State  agency  will 
have  to  document  that  a  project  area 
review  othewise  required  is  unnecessary 
because  the  project  area  is  known  to  be 
performing  adequately.  Examples  of 
such  documentation  would  include  (as 
appropriate)  duplicate  participation 
data,  duplicate  ATP  and  mail  issuance 
losses,  claims  collection  activities, 
Quality  Control  data,  fair  hearing 
decision,  timeliness  of  application 
processing  and  expedited  service, 
training  schedules,  and  civil  rights 
complaints.  The  State  would  also  need 
to  include  copies  of  the  most  recent  ME 
reports  and  corrective  action  plans  for 
those  counties.  FNS  shall  determine 
whether  an  alternate  schedule  will  be 
approved.  Further.  FNS  may  approve  an 
alternate  schedule  in  whole  or  in  part. 
Until  a  State  agency  receives  approval 
for  an  alternate  schedule,  it  shall 
continue  to  conduct  reviews  according 
to  the  standard  schedule. 

During  ME  reviews,  State  agencies  are 
required  to  review  project  area  sub-units 
that  have  food  stamp  functional 
responsibilities.  These  include 
certification  and  issuance  offices,  data 
management  units,  bulk  storage  points, 
and  reporting  points.  Currently,  the 
regulations  specify  how  many  sub-units 
of  each  type  will  be  reviewed  during  a 
project  area  review.  We  are  proposing 
to  change  the  requirement  to  allow  State 
agencies  to  select  a  representative 
number  of  each  type  of  sub-unit.  The  ME 
review  plans  must  identify  how  many 
sub-units  will  be  selected  and  what 
criteria  will  be  used  to  determine  a 
representative  number.  FNS  will  monitor 
the  States'  sub-unit  selection  process  as 
well  as  the  States'  Tmdings  during  its 
MES  review.  Allowing  States  to  . 
determine  the  number  of  sub-units  and 
the  selection  process  will  increase  the 
States'  ability  to  focus  on  suspected 
problem  areas.  States  which  choose  to 
use  the  ME  process  to  meet  their 
regulatory  responsibility  to  review  all 
issuance  offices  and  bulk  storage  points 


every  three  years  will  continue  to  be 
allowed  to  do  so. 

State  agencies  are  currently  required 
to  review  all  program  areas  during  each 
review.  As  discussed  previously, 
reviewing  all  program  areas  during  each 
review  has  resulted  in  a  lot  of 
unnecessary  work  with  limited  results. 
FNS  has  been  testing  targeting  of 
reviews  to  specific  program  areas  for 
two  years.  For  Fiscal  Year  1985,  States 
are  required  to  review  the  same  areas  as 
those  listed  above  for  the  Regional 
Offices.  Twenty  State  agencies  currently 
have  targeting  waivers  authorizing 
redirected  program  area  review  efforts. 
Results  of  the  targeting  test  indicate  that 
States  are  able  to  perform  more  in-depth 
reviews  as  a  result  of  the  targeting.  The 
purpose  of  ME  reviews  is  to  identify 
problems  so  that  they  can  be  corrected. 
By  conducting  more  in-depth  reviews 
State  agencies  would  be  more  likely  to 
determine  the  cause  of  a  problem, 
thereby  facilitating  corrective  action. 
Therefore,  we  are  proposing  to  delete 
the  requirement  that  all  program  areas 
be  reviewed.  Each  year  FNS  will 
determine  what  program  areas  must  be 
reviewed  at  a  minimum  and  will  notify 
the  States  of  those  areas  at  least  60  days 
before  the  beginning  of  each  annual 
review  period.  However,  FNS  may  add 
additional  areas  during  the  annual 
review  period  if  it  deems  necessary. 

The  Department  is  proposing  to  delete 
specific  review  procedures  and  methods 
from  the  regulations.  As  discussed 
earlier,  specific  review  procedures  and 
methods  will  be  in  the  FNS  Handbook 
312,  State  Management  Evaluation 
Handbook.  The  Handbook  will  provide 
technical  guidance  to  the  State  agencies. 
Changing  review  procedures  from 
requirements  to  guidance  is  not  a 
reflection  of  FNS  disinterest  in  the 
quality  of  States'  reviews.  By  taking  the 
specificity  out  of  the  regulations,  the 
States  will  be  given  greater  flexibility 
where  they  have  the  expertise.  Further, 
there  has  been  a  significant  increase  in 
the  automation  of  all  aspects  of  program 
operations  in  many  States.  Therefore, 
there  are  additional  ways  of  monitoring 
available  to  the  States.  FNS  will  also 
provide  additional  guidance  on 
performing  reviews  upon  request.  States 
will  be  required  in  the  project  area 
review  plans  to  identify  the  methods 
that  will  be  used  to  review  each  of  the 
targeted  program  areas.  FNS  %vill 
monitor  this  during  its  MES  reviews. 

Data  Analysis 

We  are  proposing  to  delete  the 
requirements  (1)  that  State  agencies  use 
error-prone  profiles  (if  available)  and 
QC  findings  in  project  areas  with 
caseloads  of  35,000  households  and  (2) 


that  management  information  sources 
are  listed.  These  requirements  are 
unnecessary  as  States  are  already 
required  to  use  all  available 
management  information  sources. 

Corrective  Action 

State  agencies  are  currently  required 
to  implement  corrective  action  on  all 
identified  deficiencies.  State  agencies 
are  required  to  operate  the  program  in 
accordance  with  the  Food  Stamp  Act 
regulations,  and  FNS-approved  State 
Plans  of  Operation.  Therefore.  States 
will  continue  to  be  required  to  correct 
all  knowm  deficiencies.  We  are 
proposing  to  modify  this  section  of  the 
regulations  to  eliminate  examples  of 
deficiencies  requiring  preventive 
corrective  action.  Also,  the  current 
regulations  require  corrective  action  of 
any  Statewide  trend.  Although  we  are 
not  proposing  to  change  the  definition  of 
a  statewide  trend  at  this  time,  the 
Department  is  seeking  comments  on 
what  constitutes  a  statewide  trend. 
Currently  there  are  two  criteria  for 
determining  whether  a  deficiency 
constitutes  a  statewide  trend:  (1)  The 
deficiency  occurs  in  a  significant 
number  (usually  25  percent]  of  a  State's 
project  areas  and  (2)  that  some  action 
by  the  State  is  needed  to  correct  the 
deficiency.  States  are  required  to  review 
all  data  sources  at  least  semiannually  to 
determine  whether  there  are  any 
deficiences  that  meet  the  two  criteria. 
GAO,  in  its  audit  of  the  corrective  action 
process,  recommended  that  considering 
dollar  losses  or  percent  of  affected  cases 
in  some  situations  would  be  more 
appropriate  than  percent  of  project 
areas.  FNS  would  like  to  have  additional 
viewpoints  on  what  constitutes  a 
statewide  trend.  These  comments  will 
be  considered  when  the  final  regulation 
is  developed. 

Although  the  sanction  process  is  a 
significant  incentive  to  correct 
deficiencies  which  result  in  high  QC 
error  rates,  the  Department  believes  that 
the  corrective  action  planning  process 
plays  an  important  role  in  reducing  QC 
errors.  Therefore,  we  are  continuing  to 
require  that  QC  errors  be  addressed 
through  this  process.  Modifications  to 
the  requirements  have  been  made  to 
reflect  the  recent  changes  in  the  QC 
system. 

If  a  State  does  not  operate  the 
program  correctly,  FNS  has  the  option  of 
initiating  the  warning  process  in  Part  276 
and  potentially  disallo%ving  funds.  FNS 
thus  has  sufficient  means  to  induce 
States  to  correct  known  deficiencies. 
Therefore,  the  Department  is  proposing 
to  delete  the  requirement  that  FNS 
approve  States'  corrective  action  plans. 


35094 Fadwal  Register  /  Vol.  50.  No.  168  /  Thursday.  August  29.  1985  /  Proposed  Rulea 


However,  States  should  be  aware  that 
inclusion  of  a  deficiency  in  the 
corrective  action  plan  may  not  be 
sufficient  to  prevent  a  warning  being 
issued  or  funds  being  suspended  or 
disallowed.  FNS  will  make  such 
determinations  based  on  the  extent  of 
the  deficiency,  the  adequacy  of 
corrective  action,  the  length  of  time  that 
the  deficiency  has  existed,  and  previous 
performance  by  the  State  in  correcting 
deficiencies.  States  would  still  be 
required  to  submit  the  plan  to  FNS  as 
required  by  the  Food  Stamp  Act. 
Information  in  the  plan  would  be  used 
by  FNS  in  its  evaluation  of  a  State's 
performance. 

The  Department  is  proposing  to 
require  States  to  submit  a  single  open- 
ended  corrective  action  plan  with 
periodic  updates  that  include  deletions, 
additions,  and  modifications.  Comments 
are  being  solicited  on  how  frequendy 
such  updates  should  be  submitted.  The 
Department  is  considering  either 
quarterly  for  semiannual  updates.  This 
should  reduce  the  flow  of  paper  while 
ensuring  that  FNS  be  kept  apprised  of 
the  status  of  a  State's  operations. 

Reportiiig 

Under  these  proposed  regulations 
State  agencies  shall  submit  ME  review 
schedules  such  that  they  are  received  by 
FNS  no  later  than  August  1, 1988.  The 
initial  corrective  action  plan  must  be 
submitted  within  90  days  of  publication 
of  the  final  regulations.  After  the  initial 
submission,  the  periodic  updates  must 
be  submitted.  As  discussed  above,  FNS 
is  seeking  comments  on  how  often  these 
updates  should  be  submitted. 

Quality  Control 

Currendy  the  regulations  require  FNS 
to  validate  States'  active  case  error 
rates.  However,  no  identifiable  need  to 
validate  the  active  case  error  rate  has 
been  established.  The  payment  error 
rate  is  the  rate  that  is  used  to  determine 
whether  a  State  agency  may  qualify  for 
enhanced  funding  or  be  liable.  The 
active  case  error  rate  is  not  used  by  FNS 
for  any  purpose  at  this  time.  Therefore, 
we  are  proposing  to  delete  the 
requirement  in  §  275.3(c)  that  FNS 
validate  the  active  case  error  rate.  If  it 
becomes  necessary  the  deletion  of  the 
requirement  would  not  preclude  FNS 
from  validating  the  active  case  error 
rate  for  any  State(s]. 

The  Department  is  also  proposing  to 
add  a  statement  to  i  275.3(c)  to  provide 
for  FNS  validation  reviews  against  the 
Food  Stamp  Program  standards 
established  in  the  Food  Stamp  Act  and 
the  regulations,  taking  into  account  any 
FNS  authorized  waivers  to  deviate  from 
specific  regulatory  provisions.  This 


provision  is  already  in  S  275.10  Scope 
and  Purpose  and  was  discussed  in  the 
preamble  of  the  final  rule  on  February 
17, 1984  at  49  FR  6294.  The  provision  is 
being  placed  in  S  275.3(c)  solely  to 
emphasize  that  Federal  rereviews  will 
meet  the  same  standards  as  State 
reviews.  Federal  rereviews  will  be 
conducted  using  the  regulations 
regardless  of  whether  a  State  agency 
has  timely  implemented  a  regulation  or 
pohcy,  unless  a  waiver  concerning  such 
implementation  has  been  granted  to 
State  agency. 

The  Department  is  also  proposing  to 
require  that  a  State  agency  determine  a 
household  ineligble  if  the  household 
refuses  to  cooperate  with  a  Federal  QC 
reviewer.  Currently,  a  household  which 
refuses  to  cooperate  with  a  State  QC 
reviewer  is  to  be  determined  ineligible, 
but  there  is  not  penalty  for  refusing  to 
cooperate  with  a  Federal  QC  reviewer. 
The  Federal  reviewers  will  be  required 
to  use  the  same  procedures  that  the 
State  agency  must  use  in  determining 
refusal  to  cooperate. 

In  die  February  17, 1984,  final 
rulemaking,  the  Department  did  not 
exclude  negative  disaster  cases  from  the 
QC  negative  universe  although  active 
disaster  cases  were  excluded.  This 
omission  was  an  oversight  which  we  are 
proposing  to  correct  in  this  nde.  The 
Department  has  never  intended  that 
negative  disaster  cases  be  reviewed  by 
QC  while  active  cases  be  monitored 
through  other  procedures. 

We  are  also  proposing  to  change  the 
dates  that  State  agencies  must  submit 
the  forms  FNS-248,  Status  of  Sample 
Selection  and  Completion,  and  FNS-247, 
Statistical  Summary  of  Sample 
Distribution.  State  agencies  are 
currently  required  to  submit  these 
reports  such  that  they  are  received  by 
FNS  no  later  than  95  days  after  end  of 
the  sample  month  or  annual  review 
period  (as  appropriate).  This  has  proven 
to  be  infeasible.  The  FNS-248  and  FNS- 
247  reports  are  hard  copy  reports  which 
are  completed  based  on  summaries  of 
individual  cases.  State  agencies  have  95 
days  to  complete  individual  cases  and 
submit  the  findings  to  FNS.  Findings  are 
submitted  via  the  Integrated  Quality 
Control  System  computers.  Thus  State 
agencies  may  work  on  Cases  right  up  to 
and  including  the  95th  day.  State 
agencies  cannot  submit  accurate  FNS- 
248  and  FNS-247  reports  timely  if  cases 
are  not  completed  until  the  95th  day.  We 
are  primarily  concerned  that  States 
complete  individual  cases  and  that 
submitted  reports  are  accurate. 
Therefore,  we  are  proposing  to  allow 
State  agencies  105  days  to  submit  these 
reports.  However.  State  agencies  will 
stUl  be  required  to  submit  findings  on 


individual  cases  within  95  days.  This 
will  ensure  that  State  agencies  have  the 
maximum  amount  of  time  to  complete 
individual  cases  and  to  prepare  accurate 
reports. 

An  interim  rulemaking  pubUshed  on 
July  29, 1983,  at  48  FR  34850  stated  that 
the  negative  case  error  rate  had  to  be 
less  than  the  national  weighted  mean 
negative  case  error  rate  for  the  period  of 
enhanced  funding.  In  the  February  17, 
1984.  rulemaking  at  49  FR  8293.  the 
Department  stated  that  the  final  rule 
was  changed  to  say  that  in  order  to  be 
eligible  for  enhanced  funding,  a  State 
agency's  negative  case  error  rate  must 
be  less  than  the  national  weighted  mean 
negative  case  error  rate  for  the  prior 
fiscal  year.  Section  275.25(d)(2)  of  the 
final  regulations  provides  that  enhanced 
funding  will  be  given  if  the  negative 
case  error  rate  is  less  than  the  national 
weighted  mean  negative  case  error  rate 
for  the  applicable  period.  However,  it 
does  not  define  the  applicable  period. 
Therefore,  we  are  proposing  to  revise 
this  section  of  the  regulation  to  specify 
that  the  State's  negative  case  error  rate 
must  be  less  than  the  national  weighted 
mean  negative  case  error  rate  for  the 
prior  fiscal  year. 

Finally,  in  the  February  17, 1984,  final 
rulemaking,  in  S  275.25(d)(2)  the 
Department  stated  that  a  State  agency 
would  be  eligible  for  enhanced  funding 
if  the  State's  combined  official  payment 
error  rate  and  underissuance  error  rate 
was  five  percent  or  less  for  an  annual 
review  period.  The  Food  Stamp  Act,  as 
amended,  mandates  combined  error 
rates  of  less  than  five  percent  (7  U.S.C. 
2025(c)(1)).  The  July  29, 1982,  interim 
rulemaking  and  the  preamble  of  the 
February  17, 1984,  final  rulemaking  both 
provide  for  combined  error  rates  of  less 
than  five  percent.  The  provision  "five 
percent  or  less"  in  S  275.25(d)(2)  was  an 
inadvertent  error  made  by  the 
Department  during  the  development  of 
the  final  rule.  Therefore,  we  are 
proposing  to  correct  the  provision  to 
read  "Less  than  five  percent." 

We  are  also  proposing  several 
corrections  to  delete  references  to 
outreach  and  FNS-approved  State 
manuals. 

Implementation 

The  Department  is  proposing  to 
require  State  agencies  to  implement 
these  changes  to  the  PRS  begiiming 
October  1. 1988. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights,  Food  stamps. 
Grant  programs-social  programs. 
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Reporting  and  recordkeeping 
requirements. 

7CFRPart273 

Administrative  practice  and 
procedure.  Aliens.  Claims,  Food  stamps, 
Fraud,  Grant  programs-social  programs, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  Security,  Students. 

7CFRPart275 

Administrative  practice  and 
procedure,  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

7CFRPari276 

Administrative  practice  and 
procedure.  Food  stamps,  Fraud.  Grant 
programs-social  programs,  Penalties. 

Accordingly.  Parts  272.  273.  275,  and 
276  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  Parts  272, 
273.  275.  and  276  is  revised  to  read: 

Authority:  91  Stat.  958  (7  U.S.C.  2011-2029). 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  S  272.1  the  first  sentence  in 
paragraph  {d)(l)  and  paragraph  (d)(2) 
are  revised  and  a  new  paragraph  (g)(71) 
is  added  to  read  as  follows: 

S  272. 1    General  twins  and  conditions. 
*         •        •        *        • 

(d)  Information  Available  to  the 
Public.  (1)  Federal  regulations.  Federal 
procedures  embodied  in  FNS  notices 
and  policy  memos,  State  Plans  of 
Operation,  and  corrective  action  plans 
shall  be  available  upon  request  for 
examination  by  members  of  the  public 
during  office  hours  at  the  State  agency 
headquarters  as  well  as  at  FNS  Regional 
and  National  offices.  •  *  • 

(2)  Copies  of  regulations,  plans  of 
operation  State  manuals.  State 
corrective  action  plans,  and  Federal 
procedures  may  be  obtained  from  FNS 
in  accordance  with  Part  295  of  this 
chapter. 

(g)  Implementation.  •  *  * 

(71)  Amendment  266.  The  provisions 
contained  in  Amendment  266  are 
effective  October  1, 1986. 

S  272.2    [Amended] 

3.  In  S  272.2  the  eighth  sentence  is 
removed  from  paragraph  (a)(2). 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

§273.2    (Amended] 

4.  In  5  273.2,  paragraph  (d)(2)  is 
amended  by  adding  the  words 

"5  275.3(c)(5)  or"  before  the  words 
"5  275.12(g)(l)(ii)"  and  paragraph 


(f)(3)(ii)  is  amended  by  removing  the 

words  "in  accordance  with 

S  275.15(a)(2)"  from  the  first  sentence. 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

5.  In  5  275.1,  the  parenthetical 
expression  "(of  which  the  State 
corrective  action  plan  is  a  part)"  is 
removed  from  the  last  sentence  in 
paragraph  (a)  and  paragraph  (b)  is 
revised.  The  revision  to  paragraph  (b) 
reads  as  follows: 

§  27S.1    General  scope  and  purpose. 
•        •        •        •        • 

(b)  The  Food  Stamp  Act  authorizes 
the  Secretary  to  pay  each  State  agency 
an  amount  equal  to  50  percent  of  all 
administrative  costs  involved  in  each 
State  agency's  operation  of  the  program. 
The  Act  further  authorizes  the  Secretary 
to  increase  the  share  to  60  percent  of  all 
administrative  costs  for  State  agencies 
whose  combined  payment  error  rate  and 
underissuance  error  rate  is,  as 
determined  by  quality  control,  less  than 
five  percent  and  whose  negative  case 
error  rate  is  less  than  the  national 
weighted  mean  negative  case  error  rate 
for  the  prior  fiscal  year.  Those  State 
agencies  whose  combined  payment  and 
underissuance  error  rates  are  five 
percent  or  more  are  required  to  specify 
and  carry  out  the  corrective  action 
which  they  propose  to  take  to  reduce 
errors.  "Quality  Control"  means 
monitoring  in  an  effort  to  reduce  the  rate 
of  errors  in  determining  basic  eligibility 
and  benefit  levels. 

6.  In  5  275.3.  the  introductory 
paragraph  is  revised.  Paragraphs  (a),  (b), 
and  (d)  are  revised.  Introductory 
paragraph  (c)  is  revised,  the  title  and 
introductory  paragraph  of  (c)(1)  are 
revised,  paragraph  (c)(2)  is  removed, 
paragraphs  (c)(3),  (c)(4),  and  (c)(5)  are 
redesignated  as  {c)(2),  (c)(3),  and  (c)(4), 
respectively,  and  a  new  paragraph  (c)(5) 
is  added.  The  revisions  read  as  follows: 

S  275.3    Federal  monitoring. 

The  Food  and  Nutrition  Service  shall 
conduct  the  following  reviews  discribed 
below  in  this  section  to  determine 
whether  a  State  agency  is  operating  the 
Food  Stamp  Program  and  the 
Performance  Reporting  System  in 
accordance  with  program  requirements. 
The  Federal  reviewer  may  consolidate 
the  scheduling  and  conducting  of  these 
reviews  to  reduce  the  frequency  of  entry 
into  the  State  agency.  FNS  Regional 
Offices  will  conduct  additional  reviews 
to  examine  State  agency  and  project 
area  operations,  as  considered 
necessary  to  determine  compliance  with 
program  requirements.  FNS  shall  notify 
the  State  of  any  deficiencies  detected  in 


program  or  system  operations.  The  State 
agency  shall  develop  corrective  action 
addressing  all  deficiencies  detected  in 
either  program  or  system  operations  and 
shall  notify  FNS  of  the  planned 
corrective  actions  in  the  next  scheduled 
periodic  update  ot  its  State  corrective 
action  plan  as  required  in  t  275.17. 

(a)  Reviews  of  State  Agency's 
Administration/Operation  of  the  Food 
Stamp  Program.  FNS  shall  conduct  an 
annual  review  of  certain  functions 
performed  at  the  State  agency  level  in 
the  administration/operation  of  the 
program.  FNS  will  designate  specific 
areas  required  to  be  reviewed  each 
fiscal  year. 

(b)  Reviews  of  State  Agency's 
Management  Evaluation  System.  FNS 
will  review  each  State  agency's 
management  evaluation  system  on  a 
biennial  basis;  however,  FNS  may 
review  a  State  agency's  management 
evaluation  system  on  a  more  frequent 
basis  if  a  review  reveals  noncompliance 
with  program  requirements.  The  review 
will  include  but  not  be  limited  to  a 
determination  of  whether  or  not  the 
State  is  complying  with  FNS  regulations, 
an  assessment  of  the  State's  methods 
and  procedures  for  conducting  ME 
reviews,  and  an  assessment  of  the  data 
collected  by  the  State  in  conducting  the 
reviews. 

(c)  Validation  of  State  Agency  Error 
Rates.  FNS  shall  validate  each  State 
agency's  payment  error  rate  and 
underissuance  error  rate,  as  described  in 
§  275.25(c),  during  each  annual  qualify 
control  review  period.  Federal 
validation  reviews  shall  be  conducted 
by  reviewing  against  the  Food  Stamp 
Act  and  the  regulations,  taking  into 
accoimt  any  FNS  authorized  waivers  to 
deviate  from  specific  regulatory 
provisions.  FNS  shall  validate  the  State 
agency's  negative  case  error  rate,  as 
described  in  S  275.25(d),  only  when  the 
State  agency's  payment  and 
underissuance  error  rates  for  an  annual 
review  period  appear  to  entide  it  to  an 
increased  share  of  Federal 
administrative  funding  for  that  period  as 
outlined  in  S  277.4(b)(2),  and  its  reported 
negative  case  error  rate  for  that  period 

is  less  than  the  national  weighted  mean 
negative  case  error  rate  for  the  prior 
fiscal  year.  Any  deficiencies  detected  in 
a  State  agency's  QC  system  shall  be 
included  in  the  State  agency's  coirective 
action  plan.  The  findings  of  validation 
reviews  shall  be  used  as  outlined  in 
S  275.25(e)(6). 

(1)  Payment  Error  Rate.  The 
validation  review  of  each  State's 
agency's  pajrment  error  rate  shall  consist 
of  the  following  actions:  *  *  * 
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(5)  Household  cooperation.  A 
household  is  required  to  cooperate  with 
a  Federal  QC  reviewer.  Refusal  to 
cooperate  shall  result  in  termination  of 
the  household.  The  Federal  reviewer 
shall  follow  the  procedures  in 
S  275.12(g)(l)(ii)  in  order  to  determine 
whether  a  household  is  refusing  to 
cooperate  with  the  Federal  QC  reviewer. 
If  the  Federal  reviewer  determines  that 
the  household  has  refused  to  cooperate, 
as  opposed  to  failed  to  cooperate,  the 
household  shall  be  reported  to  the  State 
agency  for  termination. 

(d)  Assessment  of  Corrective  Action. 
(1)  FNS  will  conduct  a  comprehensive 
annual  assessment  of  a  State's 
corrective  action  process  by  compiling 
all  information  relative  to  that  State's 
corrective  action  efforts,  including  the 
State  agency's  system  for  data  analysis 
and  evaluation.  The  purpose  of  this 
assessment  and  review  is  to  determine 
if:  Identified  deficiencies  are  analyzed  in 
terms  of  causes  and  magnitude  and  are 
properly  included  in  either  the  State  or 
Project  Area/Management  Unit 
corrective  action  plan,  the  State  agency 
is  implementing  corrective  actions 
a.-cording  to  the  appropriate  plan,  target 
completion  dates  for  reduction  or 
elimination  of  deficiencies  are  being 
met,  and  corrective  actions  are  effective. 
In  addition,  FNS  will  examine  the 
State's  corrective  action  monitoring  and 
evaluative  efforts.  The  assessment  of 
corrective  action  will  be  conducted  at 
the  State  agency,  project  area,  and  local 
level  offices,  as  necessary. 

(2)  In  addition,  FNS  will  conduct  on- 
site  reviews  of  selected  corrective 
actions  as  frequently  as  considered 
necessary  to  ensure  that  States  are 
implementing  proposed  corrective 
actions  within  the  timeframes  specified 
in  the  State  and/or  Project  Area/ 
Management  Unit  corrective  action 
plans  and  to  deternune  the  effectiveness 
of  the  corrective  action.  The  on-site 
reviews  will  provide  States  and  FNS 
with  a  mechanism  for  early  detection  of 
problems  in  the  corrective  action 
process  to  minimize  losses  to  the 
program,  participants,  or  potential 
participants. 

7.  In  \  275.5,  paragraph  (b)  is  revised 
and  paragraph  (c]  is  removed.  The 
revision  reads  as  follows: 

S  27S.S    Scop*  and  purpose. 

*  *  *  4  • 

(b)  Frequency  of  review.  (1)  State 
agencies  shall  conduct  a  review  once  a 
year  for  large  project  area/management 
units,  once  every  two  years  for  medium 
project  areas,  and  once  every  three 
years  for  all  small  project  areas,  unless 
an  alternate  schedule  is  approved  by 
FNS.  The  most  current  and  accurate 


information  on  active  monthly  caseload 
available  at  the  time  the  review 
schedule  it  developed  shall  be  used  to 
determine  project  area  size. 

(2)  A  request  for  an  alternate  review 
schedule  shall  be  submitted  in  writing 
with  a  proposed  schedule  and 
justification.  In  any  alternate  schedule, 
each  project  area  must  be  reviewed  at 
least  once  every  three  years.  Approval 
of  an  alternate  schedule  is  dependent 
upon  a  State's  justifying  that  the  project 
areas  that  will  be  reviewed  less 
frequently  than  required  in  paragraph 
(b)(1)  of  this  section  are  periforming 
adequately  and  that  previous  reviews 
indicate  few  problems  or  that  known 
problems  have  been  corrected  (copies  of 
the  most  recent  project  area  ME  reviews 
and  corrective  action  plans  must  be 
included).  The  State  must  also  indicate 
how  the  resources  that  would  otherwise 
be  used  in  conducting  these  reviews  will 
be  used  in  the  ME  or  corrective  action 
process.  FNS  retains  the  authority  for 
approving  any  alternate  schedule  and 
may  approve  a  schedule  in  whole  or  in 
part.  Until  FNS  approval  of  an  alternate 
schedule  is  obtained,  the  State  agency 
shall  conduct  reviews  in  accordance 
with  paragraph  (b)(l}  of  this  section. 

(3)  FNS  may  require  the  State  agency 
to  conduct  additional  on-site  reviews 
when  a  serious  problem  is  detected  in  a 
project  area  which  could  result  in  a 
substantial  dollar  or  service  loss. 

(4)  States  shall  also  establish  a  system 
for  monitoring  those  project  areas' 
operations  which  experience  a 
significant  influx  of  migratory  workers 
during  such  migrations.  This 
requirement  may  be  satisfied  by  either 
scheduling  ME  reviews  to  coincide  with 
such  migrations  or  by  conducting  special 
reviews.  As  part  of  the  review  the  State 
shall  contact  local  migrant  councils, 
advocate  groups,  or  other  organizations 
in  the  project  area  to  ensure  that 
migrants  are  receiving  the  required 
service. 

(c)  (Removed] 

S27S.6    lAmwMtod] 

8.  In  S  275.6,  paragraph  (a)  is  amended 
by  removing  "or  sampUng  requirements" 
in  the  last  sentence. 

9.  In  S  275.7  paragraphs  (b)  and  (e)  are 
revised  and  (f)  is  removed.  The  revised 
paragraphs  read  as  follows: 

S  275.7    Seloction  of  sutMinlts  for  roviow. 

***** 

(b)  Reviewing  Issuance  Offices  and 
Bulk  Storage  Points.  As  required  in 
S  274.1(c)(2]  of  this  chapter.  State 
agencies  must  conduct  on-site  reviews 
of  each  bulk  storage  point  and  coupon 
issuer  at  least  once  every  3  years.  This 


review  requirement  may  be  satisfied 
through  the  ME  review  system. 
***** 

(e)  Selection  of  Sub-units  for  Review. 
State  agencies  shall  select  a 
representative  number  of  sub-units  of 
each  category  for  on-site  review  in  order 
to  determine  a  project  area's  compliance 
with  program  standards. 

(f)  [Removed] 

10.  Section  275.8  is  revised  to  read  as 
follows: 

§  275.8    Review  coverage. 

During  each  review  period.  State 
agencies  shall  review  the  areas  of 
program  operation  specified  by  FNS. 
FNS  will  notify  the  States  of  the 
minimum  program  areas  to  be  reviewed 
at  least  60  days  before  the  beginning  of 
each  annual  review  period.  FNS  may 
add  additional  areas  during  the  review 
period  if  deemed  necessary.  State 
agencies  shall  be  responsible  for 
reviewing  each  program  requirement 
based  upon  the  provisions  of  the 
regulations  governing  the  Food  Stamp 
Program  and  the  FNS-approved  Plan  of 
Operation.  If  FNS  approves  a  State's 
request  for  a  waiver  from  a  program 
requirement,  any  different  policy 
approved  by  FNS  would  also  be 
reviewed.  When,  in  the  course  of  a 
review,  a  project  area  is  found  to  be  out 
of  compliance  with  a  given  program 
requirement,  the  State  shall  identify  the 
specifics  of  the  problem  including:  The 
extent  of  the  deficiency,  the  cause  of  the 
deficiency,  and  as  applicable,  the 
specific  procedural  requirements  the 
project  area  is  misapplying. 

11.  In  S  275.9,  paragraphs  (a),  (b),  and 
(c)  are  revised,  paragraphs  (d),  (e),  and 
(f)  are  removed,  and  paragraph  (g)  is 
redesignated  as  paragraph  (d]  and 
introductory  paragraph  (d)  is  amended 
by  removing  the  words  "to  be  approved 
by  FNS,".  The  revised  paragraphs  (a), 
(b),  and  (c]  read  as  follows: 

S  275.9    R*vl«w  process. 

(a)  Review  procedures.  State  agencies 
shall  review  the  program  requirements 
specified  for  review  in  S  275.8  of  this 
part  using  procedures  that  are  adequate 
to  identify  problems  and  the  causes  of 
those  problems.  As  each  project  area  s 
operational  structure  will  differ,  Stati'S 
shall  review  each  program  requiremrnt 
applicable  to  the  project  area  in  a 
manner  which  will  best  measure  the 
project  area's  compliance  with  each 
program  requirement. 

(b)  ME  review  plan.  (1)  State  agencies 
shall  develop  a  review  plan  prior  to 
each  ME  review.  This  review  plan  shall 
specify  whether  the  project  area  is  large, 
medium,  or  small  and  shall  contain: 
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(i)  Identification  of  the  project  area  to 
be  reviewed,  program  areas  to  be 
reviewed,  the  dates  the  review  will  be 
conducted,  and  the  period  of  time  that 
the  review  will  coven 

(ii)  Information  secured  from  the 
project  area  regarding  its  caseload  and 
organization; 

(iii)  Identification  of  the  certification 
offices,  issuance  offices,  bulk  storage 
points,  reporting  points,  and  data 
management  units  selected  for  review 
and  the  techniques  used  to  select  them; 

(iv)  Identification  of  whether  the  State 
is  using  the  ME  review  to  monitor 
coupon  issuers  and  bulk  storage  points 
as  discussed  S  275.7(b)  of  this  part;  and 

(v)  A  description  of  the  review 
method(s)  the  State  agency  plans  to  use 
for  each  program  area  being  reviewed. 

(2)  ME  review  plans  shall  be 
maintained  in  an  orderly  fashion  and  be 
made  available  to  FNS  upon  request. 

(c)  Review  methods.  (1)  State  agencies 
shall  determine  the  method  of  reviewing 
the  program  requirements  associated 
with  each  program  area.  For  some  areas 
of  program  operation  it  may  be 
necessary  to  use  more  than  one  method 
of  review  to  determine  if  the  project 
area  is  in  compliance  with  program 
requirements.  The  procedures  used  shall 
be  adequate  to  identify  any  problems 
and  the  cause  of  those  problems.  The 
Regional  Office  shall  assess  the 
adequacy  of  the  procedures  during  its 
review  of  the  State's  Management 
Evaluation  System. 

(2]  State  agencies  shall  ensure  that  the 
method  used  to  review  a  program 
requirement  does  not  bias  the  review 
findings.  Bias  can  be  introduced  through 
leading  questions,  incomplete  reviews, 
incorrect  sampling  techniques,  etc 

The  new  paragraph  (ii)  reads  as 
follows: 

*  •        •        •        * 

(dHf)  [Removed] 

12.  In  9  275.11  paragraph  (f)(2)  is 
amended  by  redesignating  paragraphs 
(ii)  and  (iii)  aa  (iii)  and  (iv).  respectively 
and  by  adding  a  new  paragraph  (ii). 

>S  275.11    SampUng. 

*  •        •        •        • 

(f)  Sample  Universe.  *  *  * 

[2)  Negative  Cases.  *  *  * 

(ii)  A  household  denied  food  stamps 
under  a  disaster  certification  authorized 
by  FNS; 

*  •        *        •        • 
§275.15    [AfTMndMq 

13.  In  i  275.15.  paragraph  (a)(1)  is 
redesignated  as  (a),  paragraphs  (a)(2) 
and  (a)(3)  are  removed,  paragraph  (d)  is 
removed,  and  paragraphs  (e),  (f),  and  (g) 
are  redesignated  as  (d),  (e),  and  (f) 
respectively. 

14.  In  S  275.16.  paragraphs  (b)  and  (d) 
are  revised  to  read  as  follows: 


9275.16    Corractiv*  action  planning. 


(b)  The  State  agency  and  project 
area(s)/managemerft  unit(s),  as 
appropriate,  shall  implement  corrective 
action  on  all  identified  deficiencies. 
There  are  two  kinds  of  corrective  action: 
Remedial,  by  which  past  errors  in 
individual  cases  are  rectified  through 
issuance  of  retroactive  benefits,  sending 
claim  determinations,  etc.,  and 
preventive,  by  which  patterns  of 
deficiencies  are  corrected  in  such  a  way 
that  they  do  not  recur.  Most  planning 
will  involve  the  latter  kind.  In  planning 
corrective  action,  the  State  agency  shall 
determine  if  correction  of  the  deficiency 
requires  action  by  the  State  agency,  the 
project  area/management  unit,  or  the 
combined  efforts  of  both.  Deficiencies 
requiring  action  by  the  State  agency  or 
the  combined  efforts  of  the  State  agency 
and  the  project  area(8)/management 
unit{s)  in  the  planning,  development, 
and  implementation  of  corrective  action 
are  those  which: 

(1)  Result  from  State  agency  causal 
factors; 

(2)  Constitute  a  Statewide  trend 
(States  shall  review  all  data  sources  at 
least  semiannually  to  identify  any 
patterns  of  deficiencies  which  might 
constitute  a  Statewide  trend.  When  the 
State  determines  that  during  the  period 
being  reviewed  a  deficiency  has  been 
occurring  in  significant  number  (usually 
25  percent)  of  the  State's  total  project 
areas/management  units  or  of  the  local 
certification  or  issuance  offices  if  the 
State  has  only  one  FNS  designated 
project  area,  the  State  shall  determine 
whether  some  action  by  the  State  is 
needed  to  correct  the  deficiency.  If  the 
deficiency  meets  the  criteria,  the  State 
agency  shall  include  consolidated 
corrective  action  at  the  State  level  in  the 
State  corrective  action  plan.  The 
deficiency  shall  remain  in  the  State 
corrective  action  plan  until  such  time  as 
the  consolidated  corrective  action  has 
been  completed  and  the  deficiency  has 
been  eliminated.); 

(3)  Are  the  causes  for  combined 
payment  and  underissuance  error  rates 
of  five  percent  or  more  for  any  reporting 
period  (actions  to  correct  errors  in 
individual  cases,  however,  shall  not  be 
submitted  as  part  of  the  State  corrective 
action  plan); 

(4)  Are  the  causes  of  other  errors/ 
deficiencies  detected  through  quality 
control,  including  error  rates  of  1 
percent  or  more  in  negative  cases 
(actions  to  correct  errors  in  individual 
cases,  however,  shall  not  be  submitted 
as  part  of  the  State  corrective  action 
plan); 

(5)  Are  identified  by  FNS  reviews  or 
USDA  audits  or  investigations  at  the 


State  agency  or  project  area  level 
(except  deficiencies  in  isolated  cases  as 
indicated  by  FNS); 

(6)  Are  patterns  of  errors  identified  in 
large  project  area/management  units 
(isolated  ocoirrences  of  errors  as 
determined  by  the  State  shall  be 
excluded);  or 

(7)  Result  from  5  percent  or  more  of 
the  State's  QC  sample  being  coded  "not 
complete"  as  defined  in  9  275.12(g)(1)  of 
this  part.  This  standard  shall  apply 
separately  to  both  active  and  negative 
samples. 


(d)  In  planning  corrective  action,  the 
State  shall  coordinate  actions  in  the 
areas  of  data  analysis,  policy 
development,  quality  control,  program 
evaluation,  operafions.  administrative 
cost  management,  civil  rights,  and 
training  to  develop  appropriate  and 
effective  corrective  action  measures. 

15.  In  9  275.17,  paragraph  (a)  is 
revised  and  new  paragraphs  (c)  and  (d) 
are  added  to  read  as  follows: 

9275.17    Stata  corractlva  action  piML 

(a)  State  agencies  shall  prepare  a 
corrective  action  plan  addressing  those 
deficiencies  specified  in  9  275.16(d)  of 
this  part  requiring  action  by  the  State 
agency  or  the  combined  efforts  of  the 
State  agency  and  the  project  area(s)/ 
management  unit(s).  This  corrective 
action  plan  is  an  open-ended  plan  and 
shall  remain  in  effect  until  all 
deficiencies  in  program  operations  have 
been  reduced  substantially  or 
eliminated.  The  State  agency  shall 
provide  periodic  updates  which  contain: 

(1)  Any  additional  deficiencies 
identified  which  require  incorporation 
into  the  State  corrective  action  plan; 

(2)  Docimientation  that  a  deficiency 
has  been  corrected  and  is  therefore 
being  removed  from  the  plan;  and 

(3)  Any  changes  to  planned  corrective 
actions  for  previously  reported 
deficiencies. 


(c)  FNS  will  provide  technical 
assistance  in  developing  corrective 
action  plans  when  requested  by  State 
agencies. 

(d)  State  agencies  will  be  held 
accountable  for  the  efficient  and 
effective  operation  of  all  areas  of  the 
program.  FNS  is  not  precluded  from 
issuing  a  lyaming  as  specified  in  Part 
276  because  a  deficiency  is  included  in 
the  State  corrective  action  plan. 

16.  Section  275.20  is  revised  in  its 
entirety  to  read  to  follows: 

9275.20    ME  raviaw  raporta. 

(a)  Each  State  agency  shall  submit  to 
the  appropriate  FNS  Regional  Office 
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review  schedules  for  performance  of  ME 
reviews,  which  shall  reflect  review 
activity  beginning  October  1. 1988.  Each 
schedule  shall  identify  the  project 
areas/management  units  in  each 
classification  and  list  each  project  area 
to  be  reviewed  by  month  or  by  quarter. 

(b]  Each  State  agency  shall  submit  its 
initial  review  schedule  to  the 
appropriate  FNS  Regional  Office,  and 
the  schedule  must  be  received  by  the 
Regional  Office  no  later  than  August  1, 
1986.  Subsequent  schedules  must  be 
received  by  the  Regional  Office  60  days 
prior  to  the  date  a  current  schedule 
becomes  obsolete.  These  schedules  must 
ensure  that  all  project  areas/ 
management  units  will  be  reviewed 
within  the  required  time  limits.  A  State 
agency  may  submit  an  alternate  review 
schedule  at  any  time.  The  alternate 
schedule  shall  not  be  effective  until 
approved  by  FNS  in  accordance  with 

9  275.5(b)(2). 

(c)  States  shall  notify  the  appropriate 
FNS  Regional  Office  of  all  changes  in 
review  schedules. 

S  275.21    [AnMnded] 

17.  In  9  275.21  paragraphs  (c)  and  (d) 
are  amended  by  replacing  "95"  with 
"105". 

18.  Section  272.22  is  revised  to  read  as 
follows: 

9  275.22    Stat*  cofr*ctlv  action  plans. 

The  first  State  corrective  action  plan 
prepared  in  accordance  with  the  new 
regulations  shall  be  submitted  to  FNS  so 
that  it  is  received  within  90  days  of 
publication  of  these  regulations  as  final 
Rules.  Periodic  updates  shall  be 
submitted  as  required  by  FNS.  The  State 
corrective  action  plan  and  all 
subsequent  amendments  shall  be  signed 
by  either  the  State  Welfare 
Commissioner  or  a  designated  official 
who  has  the  authority  to  effect 
corrective  action. 

§275.25    [Anwndad] 

19.  In  9  275.25,  the  words  "FNS- 
approved  State  manuals"  are  removed 
from  paragraph  (a)(1).  The  words 
"active  case  error  rate,"  are  removed 
from  paragraph  (d)(l)(i).  Finally,  in 
paragraph  (d)(2),  the  words  "five  percent 
or  less"  are  replaced  with  the  words 
"less  than  five  percent"  and  the  words 
"applicable  to  the  period  of  enhanced 
funding"  are  replaced  with  the  words 
"for  the  prior  fiscal  year". 

PART  276— (AMENDED] 

9  278.4    (Amandedl 

20.  In  9  276.4.  the  third  sentence  in  the 
introductory  paragraph  of  (d)  and  the 
second  sentence  in  (d)(2)  are  amended 


by  replacing  the  words  "an  FNS- 
approved"  with  the  word  "a". 

Dated:  August  22, 1965. 
Robert  E.  La«ni, 

Administrator,  Food  and  Nutrition  Service. 
[PR  Ooc.  85-20636  Filed  8-28-85:  8:45  am] 

MLUNOCOOC  S410-3IMI 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  103 

Powers  and  Duties  of  Service  Officers; 
Availability  of  Service  Records 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Extension  of  comment  period 
for  notice  of  proposed  rulemaking. 

summary:  The  Service  has  extended 
from  September  3, 1985  to  October  3. 
1985  the  deadline  for  submitting 
comments  on  the  amendments  the 
Service  proposed  on  July  2. 1985  at  50  FR 
27289.  The  proposed  amendment  to 

9  103.2(b)(2)  would  incorporate  a 
provision  allowing  the  withholding  of 
information  relating  to  a  pending  civil  or 
criminal  investigation  or  if  disclosure 
would  compromise  a  confidential 
informant  The  Service  has  extended  the 
deadline  to  allow  the  public  additional 
opportunity  to  comment. 

date:  Comments  are  now  due  on  or 
before  October  3. 1985. 

address:  Please  submit  written 
comments  in  duplicate,  to  the  Director, 
Policy  Directives  and  Instructions. 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  2011, 
Washington,  DC  20536. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  General  Information:  Loretta  J. 
Shogren,  Director,  Policy  Directives  and 
Instructions,  Immigration  and 
Naturalization  Service,  425 1  Street. 
N.W.,  Washington,  DC  20536, 
Telephone:  (202)  633-3048. 
SUPPLEMENTARY  INFORMATION:  The 

Service  has  extended  the  deadline  for 
submitting  comments  from  September  3. 
1985  to  October  3, 1985  to  allow  the 
public  additional  opportunity  to 
comment  on  proposed  amendments 
published  on  July  2, 1985  (50  FR  27289). 
This  proposed  revision  to  9  103.2(b)(2) 
would  allow  the  Service  to  withhold 
disclosure  of  records  of  proceedings 
when  disclosure  would  damage  pending 
civil  or  criminal  investigations  or  betray 
confidential  informants.  Additionally, 
this  amendment  would  require  consent 


of  classifying  authority  prior  to  release 
of  classified  information. 

Dated:  August  26, 1985. 
Maurica  C  Ininan. 

General  Counsel,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  85-20673  Filed  8-28-85:  8:45  am] 

BILUNO  COOC  4410-1<Mi 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  309  and  310 
[Dockat  No.  84-014E] 

Sulfonamide  Residues  In  Swine 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Notice  of  intent  to  institute 
proposed  rulemaking;  extension  of 
comment  period. 

summary:  On  May  20, 1985,  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  notice  of  intent  to  institute 
proposed  rulemaking  to  implement 
inpiant  analytical  procedures  for  the 
detection  of  sulfonamide  residues  in 
swine.  FSIS  has  been  rquested  to  extend 
the  comment  period  to  allow  more  time 
for  reviewing  the  notice.  FSIS  is  hereby 
extending  the  comment  period  for  60 
days. 

DATE:  Comments  must  be  received  on  or 
before  October  29. 1985. 
ADDRESS:  Written  comments  to:  Policy 
Office,  Attn:  Annie  Johnson,  FSIS 
Hearing  Clerk.  Room  3803,  South 
Agriculture  building.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  John  E.  Spaulding,  Director,  Residue 
Evaluation  and  Planning  Division, 
Science  Program,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 
(202)  447-2807. 

SUPPLEMENTARY  INFORMATION:  On  May 
20, 1985,  FSIS  published  in  the  Federal 
Register  (50  FR  20796)  a  notice  of  intent 
to  institute  proposed  rulemaking  to 
implement  a  stringent  control  program 
employing  inpiant  analytical  procedures 
to  reduce  the  incidence  of  violative 
sulfonamide  residues  in  swine. 
Interested  persons  were  given  until 
August  30, 1985,  to  comment  on  this 
notice.  FSIS  has  been  requested  to 
extend  the  comment  period  to  allow 
time  for  additional  study  of  the  notice 
by  affected  persons  In  view  of  the 
importance  of  this  notice,  FSIS  is 
interested  in  receiving  additional  data 
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and  has  decided  to  extend  the  comment 
period  until  October  29, 1985. 

Done  at  Washington.  DC,  on:  August  23. 
1985. 

L.L  Cast, 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 

[FR  Doc.  85-20693  Filed  8-28-85;  8:45  am) 

HLLINO  COOC  341»-Oa-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  85-NM-74-AD] 

Airworthiness  Directives:  Avions 
Marcel  Dassault-Breguet  Aviation 
Falcon  10  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  the  installation  of 
brackets  on  the  left-hand  and  right-hand 
rudder  servo  actuator  pressure  reducer 
on  certain  Falcon  10  airplanes  to 
prevent  improper  installation  of  the 
hydraulic  lines.  This  action  also 
proposes  to  add  identification  marks  to 
the  hydraulic  lines  to  prevent  improper 
installation.  Improper  installation  of 
hydraulic  lines  in  one  system  and  a 
failure  of  the  other  hydraulic  system 
could  result  in  a  hazardous  condition  if 
an  engine  failed  during  takeoff. 

DATES:  Comments  must  be  received  by 
October  21, 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-74-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle,  WA 
98168.  The  applicable  service 
information  may  be'obtained  from  the 
AMD-BA  Representative,  c/o  F.J.C, 
Teterboro  Airport,  New  Jersey  07608. 
This  information  may  be  examined  at 
the  FAA  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  WA. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Harold  N.  Wantiez,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
2977.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle.  WA  98168. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
74-AD.  17900  Pacific  Highway  South,  C- 
68966,  SeatUe,  WA  98168. 

Discussion 

The  French  Direction  Generale  de 
I'Aviation  Civile  (DGAC)  has,  in 
accordance  with  existing  provisions  of  a 
bilateral  agreement,  notified  the  FAA  of 
an  unsafe  condition  which  may  exist  on 
certain  Avions  Marcel  Dassault-Breguet 
(AMD)  Falcon  10  airplanes.  One  case  of 
improper  installation  of  hydraulic  lines 
on  the  rudder  servo  actuator  has  been 
reported.  The  pressure  reducer  had  been 
installed  upside  down  and  the  Number  2 
system  pressure  and  return  lines  were 
switched.  This  blocked  pressure  to  the 
corresponding  barrel  of  the  rudder  servo 
actuator,  resulting  in  a  hidden  failure  of 
the  rudder  system.  Loss  of  the  other 
hydraulic  system,  in  conjunction  with 
loss  of  an  engine  during  takeoff,  could 
result  in  a  hazardous  condition.  To 
ensure  the  system  is  properly  installed, 
the  DGAC,  on  June  24, 1983,  required 
that  the  system  be  modified  in 
accordance  with  AMD-BA  Service 
Bulletin  FlO-27-028  (0237). 

This  airplane  model  is  manufactured 
in  France  and  type  certified  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 


registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  compliance 
with  the  previously  mentioned  service 
bulletin. 

It  is  estimated  that  158  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour.' 
Based  on  these  figiues,  the  total  cost 
impact  of  this  AD  to  US.  operators  is 
estimated  to  be  $18,960. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  AMD  Model 
Falcon  10  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  14^3; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Avions  Marcel  DasBault-Breguet  Aviation: 

Applies  to  AMD  Falcon  10  series 
airplanes,  serial  numbers  1  thru  196 
inclusive,  and  198  thru  201  inclusive, 
certiHcated  in  any  category.  Compliance 
is  required  within  60  days  after  the 
effective  date  of  this  AD.  To  ensure  the 
proper  installation  of  the  rudder  servo 
actuator  hydraulic  lines.  accompUsh  the 
following,  unless  already  accomplished: 

A.  Modify  the  rudder  servo  actuator  system 
in  accordance  with  AMD-BA  Service  Bulletin 
FlO-27-028  (0237)  dated  June  24, 1983. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
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Standardization  Branch,  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  *vith  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modiRcations  required  by  this  AO. 

All  persons  affected  by  this  proposed 
directive  who  have  not  already  received 
these  dociunents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
AMD-BA  Representative,  c/o  F.J.C.. 
Teterboro  Airport  New  Jersey  07608. 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle. 
WA  or  9010  East  Marginal  Way  South. 
Seattle.  WA. 

Issued  in  Seattle,  Washington,  on  August 
22.1985. 

Wayne  |.  Bariow, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  85-20607  Filed  8-28-85;  8:45  am] 

mUMO  COOC  MIO-IS-M 


14  CFR  Part  71 

[AirsfMC*  Docket  Na  U-Mm-ZT] 

Proposed  Alteration  of  Helena  Control 
Zone,  Helena,  MT 

agency:  Federal  Aviation  ^ 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
change  the  status  of  the  Helena  Control 
Zone  from  full-time  to  part-time.  The 
National  Weather  Service  in  Helena  has 
modified  its  hours  of  operation  and 
weather  observations  are  not  available 
from  0000  to  0400.  Consequently,  the 
control  zone  no  longer  qualifies  to  be 
operated  on  a  full-time  basis. 

DATES:  Comments  must  be  received  on 
or  before  October  28, 1985. 

ADOfiESSES:  Send  comment  on  the 
proposal  to:  Manager,  Airspace  & 
Procedures,  Branch.  ANM-530.  Federal 
Aviation  Administration,  Docket  No.  85- 
ANM-27. 17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168. 

The  official  docket  may  be  examined 
in  the  Regional  Counsel's  office  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOfI  FURTHER  INFORMATION  CONTACT: 

Katherine  Paul,  Airspace  Technical 
Specialist  ANM-530.  Federal  Aviation 
Administration.  Docket  No.  85-ANM-27. 
17900  Pacific  Highway  South.  C-«8966, 


Seattle.  Washington  98168.  The 
telephone  number  is  (206)  431-2530. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  ths  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  at  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  achnowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  whch 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  85- 
AN'M-27".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  conunents  will  be  considered 
before  taking  any  action  on  the 
proposed  rule. 

The  proposal  contained  in  this  notice 
may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace  & 
Procedures  Branch.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
art  71)  to  change  the  status  of  the 
-{elena  Control  Zone  from  full-time  to 
part-time.  The  National  Weather  Service 


in  Helena  has  modified  its  hours  of 
operation  and  weather  observations  are 
not  available  from  0000  to  0400. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  trafBc 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubjecU  in  CFR  Part  71 

Control  zones/aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  S  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  (14 
CFR  11.89). 

2.  By  amending  S  71.171  as  follows: 

Helena,  Montana,  Control  Zone — 
(Amended) 

Add  the  following  statement  to  the 
present  description: 

This  control  zone  is  effective  during  the 
specified  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport /Facility  Directory. 

Issued  in  Seattle.  Washington,  on  August  8, 
1985. 

Charies  R.  Foster, 

Director,  North  west  Mountain  Region. 
(FR  Doc.  85-20608  Filed  8-28-85;  8:45  am] 

MLUNO  C006  4t10-13-M 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  131 

[OW-FRL-2889-9] 

Water  Quality  Standards  for  Surface 
Waters  of  the  State  of  Idaho; 
Corrections 

agency:  Environmental  Protection 
Agency. 

ACTION:  Correction  of  proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  published  a  proposed  rule 
on  August  20. 1985  (50  FR  33672)  to 
establish  certain  water  quality 
standards  for  the  State  of  Idaho.  That 
proposed  rulemaking  contained  several 
errors  which  are  corrected  herein. 
DATES:  Comments  on  the  proposed  rule 
must  be  submitted  on  or  before  * 

November  18. 1985. 

addresses:  Written  comments  should 
be  sent  to:  David  K.  Sabock.  Criteria  and 
Standards  Division  (WH-585). 
Environmental  Protection  Agency.  401  M 
Street,  SW..  Washington.  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  K.  Sabock.  (202)  245-3042. 
SUPPl^MENTARY  INFORMATION:  EPA's 
proposed  rulemaking  of  certain  water 
quality  standards  for  the  State  of  Idaho 
contained  several  errors  which  are 
corrected  herein.  All  of  the  page 
numbers  cited  in  the  corrections  are  for 
the  notice  of  proposed  rulemaking 
beginning  at  50  FR  33672. 

(1)  Page  33673.  The  26th  line  under 
Section  C.  Proposed  Actions,  in  the 
middle  column,  should  read, 

".  .  .  explained  in  S  C.2." 

(2)  Page  33674.  Under  "d.  Basis  for 
Proposed  Rule"  in  the  29th  line  in  the 
3rd  column,  the  citation  to  the  Idaho 
water  quality  standards  should  be  "5  1- 
2100.03." 

(3)  Page  33676.  The  eighth  line  in  the 
3rd  column  under  Section  S.a.  State 
Adopted  Criterion,  the  correct 
paragraph  in  the  Idaho  regulation  is  .01. 

(4)  Page  33677.  The  second  and  third 
lines  under  c.  Contents  of  Proposed 
Rule,  in  the  first  column,  should  refer  to 
Idaho's  regulation  as  "5  1-2300.01." 

(5)  Page  33678.  In  the  first  column 
under  Section  F.  Public  Hearings,  delete 
last  sentence  which  reads,  "Moreover, 
the  hearing  record  will  be  kept  open  at 
least  45  days  after  a  Notice  of 
Availability  of  the  final  ammonia 
criteria  guidance  is  published  in  the 
Federal  Register."  (The  Notice  has 
already  appeared  as  noted  on  Page 
33676.) 

(6)  Page  33678.  Under  Section  G. 


Availability  of  the  Record,  it  is  noted 
that  certain  materials  will  be  made 
available  at  certain  public  libraries  in 
the  State  of  Idaho.  The  Public  Library  at 
Twin  Falls,  Idaho,  should  have  been 
included  in  the  list. 

(7)  Page  33678.  The  signs  in  the 
equations  for  un-ionized  ammonia  in 
S  131.34(b)(1)  (i)  and  (ii)  are  printed  in 
such  small  print  that  they  may  be 
incorrectly  interpreted.  For  example,  in 
the  exponent  of  each  equation,  the  sign 


inunediately  in  front  of  TCAL,  T.  and 
pH,  in  each  case  is  a  minus  sign  (— ). 
Other  omissions  also  occurred. 
Therefore,  the  correct  equations  are  as 
follows: 

§131.34    [Corrected] 

In  section  131.34(b)(l)(i),  the  one-hour 
average  concentration  of  un-ionized 
ammonia  (in  mg/1  NHi)  does  not  exceed 
the  numerical  value  given  by  0.52/FT/ 
FPH/2,  where: 


FT  -  io0.03(20-TCAP),     tCAP  <  T  <  30*C 
FT  «  io0.03(20-T),        q^C  <  T  <  TCAP 


FPH  «  1 

FPH  =  1  4-  107»4-pH 
1.25 


;  8  £  pH  £  9 


;  6.5  £  pH  £  8 


TCAP  =  20»C;  Salmonids  or  other  sensitive  coldwater 
species  present 

TCAP  «  25'C;  Salmonids  and  other  sensitive  coldwater 
species  absent 


In  section  131.34(b)(l)(ii),  the  4-day  the  numerical  value  given  by  0.80/FT/ 

average  concentration  of  un-ionized  FPH/RATIO,  where  FT  and  FPH  are  as 

ammonia  (in  mg/1  NHj)  does  not  exceed      above  and; 


Ratio  -  16  ;  7.7  <.  pH  £  9 

Ratio  «  24  X   in7.7-pH 

1  +  io7.4-pH  ,  6.5  <  pH  <  7.7 


TCAP 


TCAP 


15*C;  Salmonids  or  other  sensitive  coldwater 
species  present 

20*C;  Salmonids  and  other  sensitive  coldwater 
species  absent 


(8)  Page  33680.  Under  S  131.34(c), 
paragraphs  (1),  (2),  and  (3)  should  not 
have  been  included.  The  correct 
language  is  that  preceding  paragraphs 
(1),  (2),  and  (3)  which  reads  as  follows: 

"(c)  The  exemption  of  dams  and 
hydroelectric  generating  facilities  irom 
the  Idaho  antidegradation  requirements 
is  suspended.  Therefore,  the  following 
from  S  1-2300.01  of  the  Idaho  Water 
Quality  Standards  adopted  by  the  State 


on  January  8, 1980.  is  null  and  void: 
'Except  as  noted  in  Manual  §  1-2300.07 
and  for  dams  and  hydroelectric 
generating  facilities.'." 

Dated:  August  26. 19SS. 
Henry  L  Longest,  D. 

Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  85-20805  Filed  8-28-85: 8:45  am] 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1630 

Proceduree  for  ReeoMng  Queetioned 

Costs 

AGENCY:  Legal  Services  Corporation. 

ACTION:  Proposed  rule 


r  On  August  1. 1905.  the 
Operations  and  Regulations  Conunittee 
of  the  Board  of  Directors  of  the  Legal 
Services  Corporation  began  considering 
a  proposed  new  rule  setting  forth 
revised  procedures  for  resolving 
questioned  costs.  At  the  conclusion  of 
the  meeting  the  Committee  voted  that 
the  proposed  regulation  be  published  for 
comment  in  the  Federal  Register  with 
certain  changes  that  had  been  dictated 
into  the  record  during  the  Committee's 
discussion. 

The  resolution  of  questioned  costs  is 
currently  governed  by  LSC  Instruction 
83-8,  which  became  effective  on 
November  23, 1983.  The  procedure  set 
forth  in  Instruction  83-8  takes  roughly 
nine  months  but  the  actual  time  that 
elapses  in  following  through  the 
procedure  is  frequently  much  longer 
because  of  some  of  the  more 
cumbersome  cases  and  because  of  the 
requirement  that  the  Grants  and  Budget 
Unit  (GBU]  consult  with  the  other 
offices  at  the  Corporation  headquarters 
before  making  its  determinations. 

The  proposed  Part  1630  is  intended  to 
streamline  the  procedure  with  regard  to 
questioned  costs  and  to  set  forth  the 
criteria  the  Corporation  will  use  in 
determining  whether  or  not  costs  are 
ineligible.  The  process  set  forth  in  the 
regulation  is  designed  to  take  a 
maximum  of  210  days  or  about  7 
months.  The  core  of  Part  1630  is  S  1630.2, 
the  definition  section,  which  includes  a 
definition  of  an  "ineligible  cost."  The 
rest  of  the  proposed  regulation  set  forth 
the  four  stages  at  which  the  Corporation 
would  take  action  on  costs:  (1) 
Determining  whether  a  cost  should  be 
questioned  (9  1630.3);  (2]  determining 
whether  a  cost  should  be  disallowed 
(§  1630.4):  (3)  determining  how  to 
resolve  the  disallowed  cost  (9  1630.5); 
and  (4)  deciding  appeals  of  the 
resolution  of  the  cost  (9  1630.6).  After 
each  but  the  fourth  stage,  a  recipient 
would  have  30  days  to  appeal  the 
Corporation's  decision.  The  Corporation 
would  in  turn  have  45  days  to  respond  to 
the  recipient's  appeal.  The  President 
would  decide  an  appeal  at  the  fourth 
stage  within  30  days  (§  1630.6). 

Currently  the  staff  of  the  Corporation 
is  working  to  refine  the  language  in  the 
proposed  regulations,  and  drafts  of  the 
proposal  will  be  considered  at  the 
September  6, 1985  and  October  3, 1985 


meetings  of  the  Committee  on 
Operations  and  Regulations. 
date:  Comments  must  be  received  on  or 
before  September  30, 1965. 

ADDWCW:  Comments  may  be  submitted 
to  Office  of  General  Counsel  Legal 
Services  Corporation,  733  Fifteenth 
Street  NW..  Room  601.  Washington.  D.C 
20G0S. 


FOM  niNTHBI  IWFOnMATlOW  COMTACT 

Richard  N.  Bagenstos,  Acting  General 
Counsel  (202)  272-4010. 
SUPPLEMENTAMY  INFORMATION:  On 

August  1, 1985  the  Operations  and 
Regulations  Committee  of  the  Board  of 
Directors  of  the  Legal  Services 
Corporation  began  considering  a 
proposed  new  rule  setting  forth  revised 
procedures  for  resolving  questioned 
costs.  At  the  conclusion  of  the  meeting 
the  Committee  voted  that  the  proposed 
regulation  be  published-for  comment  in 
the  Federal  Register  with  certain 
changes  that  had  been  dictated  into  the 
record  during  the  Committee's 
discussion. 

Resolving  questioned  costs  incurred 
by  recipients  falls  squarely  within  the 
mandate  given  the  Legal  Services 
Corporation  to  provide  economical  and 
effective  legal  assistance  to  eligible 
clients,  and  to  insure  comphance  with 
the  Legal  Services  Corporation  Act,  and 
the  regulations,  rules  and  guidelines 
promulgated  by  the  Corporation. 

The  resolution  of  questioned  costs  is 
ciirrently  governed  by  LSC  Instruction 
83-8,  which  became  effective  on 
November  23, 1983.  At  present      _ 
monitoring  offices  submit 
reconunendations  on  questioned  costs  to 
the  Grants  and  Budget  Unit  (GBU)  of  the 
Office  of  Field  Services  (OFS).  The 
manager  of  GBU  then  makes  a 
determination  on  whether  or  not  to 
disallow  the  cost.  If  GBU  disallows  a 
cost,  the  monitoring  office  must  then 
submit  to  GBU  a  recommendation  on 
whether  to  recover  funds  from  the 
recipient  GBU  makes  a  decision  on  this 
recommendation  after  consultation  with 
the  Director  of  OFS,  with  the  Audit 
Division,  with  the  Office  of  the 
Comptroller,  and  with  the  Office  of  the 
General  Counsel.  The  procedure  set 
forth  in  Instruction  83-8  takes  roughly 
nine  months  but  the  actual  elapsed  time 
is  frequently  much  longer  because  of 
some  of  the  more  cimibersome  cases 
and  because  of  the  requirement  that 
GBU  consult  with  the  other  offices  at  the 
Corporation  headquarters  before  making 
its  detenninations. 

The  proposed  Part  1630  is  intended  to 
streamline  the  procedure  with  regard  to 
questioned  costs  and  to  set  forth  the 
criteria  the  Corporation  will  use  in 
determining  whether  or  not  costs  are 


ineligible,  the  process  set  out  in  the 
regulation  Is  designed  to  take  a 
maximum  of  210  days  or  about  7 
months.  The  core  of  Part  1630  is  9  1630.2, 
the  definition  section,  which  includes  a 
definition  of  an  "ineligible  cost."  The 
rest  of  the  propoeed  regulation  sets  forth 
the  four  stages  at  which  the  Coiporation  ■ 
would  take  action  on  costs:  (1) 
Determining  whether  a  cost  shonld  be 
questioned  (9  1630.3);  (2)  determining 
whether  a  cost  should  be  disallowed 
(9  1630.4);  (3)  determining  how  to 
resolve  the  disallowed  cost  (9  1630.5); 
and  (4)  deciding  appeals  of  die 
resolution  of  the  cost  (9  1630.6).  After 
each  but  the  fourth  stage,  a  recipient 
would  have  30  days  to  appeal  tiie 
Corporation's  decision.  "The  Corporation 
would  in  turn  have  45  days  to  respond  to 
the  recipient's  appeal.  The  President 
would  decided  an  appeal  at  the  fourth 
stage  within  30  days  (9  163a6). 

Section  1630.1  states  that  the  purpose 
of  the  regulation  is  to  provide  a  full  fair, 
impartial,  timely  and  flexible  process  for 
reviewing  questioned  costs.  It  also 
distinguishes  recovery  of  questioned 
costs  by  the  Corporation  from 
termination  of  financial  assistance. 

Section  1630.2,  the  definition  section, 
is  the  substantive  provision  of  the 
regulation.  It  defines  four  kinds  of  costs: 
"questioned  costs"  (9  1630.2(a)); 
"ineligible  costs"  (9  1630.2(b));  "allowed 
costs"  (9  1630.2(c));  and  "disallowed 
costs"  (9  1630.2(d)).  "Ineligible  costs" 
are  essentially  charges  to  a  recipient's 
funds  that  the  recipient  should  not  have 
incurred.  When  the  Corporation  has 
reason  to  believe  that  a  charge  may  be 
ineligible,  it  can  be  declared  a 
"questioned  cost".  In  resolving 
questioned  costs,  the  Corporation  either 
allows  or  disallows  the  charges  to  the 
recipients  funds.  The  operative 
provision  of  91630.2  is  the  definition  of 
ineligible  costs  in  paragraph  (b). 
Ineligible  costs  include  charges  to 
recipient's  funds  that  violate  the  LSC 
Act  or  other  provision  of  the  law,  LSC 
rules,  regulations,  or  guidelines,  or  the 
terms  of  a  recipient's  grant  or  contract 
agreement;  charges  that  are  not 
adequately  supported  by  documentation 
or  other  satisfactory  evidence;  charges 
that  are  minecessary  or  imreasonable; 
consultant  contracts  in  excess  of  certain 
amounts;  certain  large  expenditures 
incurred  without  the  prior  written 
approval  of  the  Corpoi^tion;  and  costs 
incurred  pursuant  to  subgrants  that  have 
not  been  approved  by  the  Corporation. 

Section  1630.3  sets  forth  the  procedure 
for  notifying  a  recipient  that  a  cost  is 
questioned.  The  Corporation  must  notify 
the  recipient  in  writing  stating  the  dollar 
amount  of  the  cost  and  the  reasons  for 
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-  questioning  it.  the  recipient  must 
respond,  if  it  desires  to  do  so.  within  30 
days  and  the  response  must  be  in 
writing.  Should  it  fail  to  respond,  the 
cost  will  be  automatically  disallowed. 
Section  1630.3  also  provides  that,  to 
obtain  relevant  information  while 
investigating  a  questioned  cost  the 
Corporation  may  contact  any  party  it 
deems  necessary. 

Section  1630.4  provides  that  the 
Corporation  in  turn  has  45  days  to 
respond  after  it  receives  a  written 
response  to  its  notice  of  questioned 
costs.  It  may  either  allow  or  disallow  the 
cost  or  it  may  inform  the  recipient  that 
additional  time  is  needed  before  a 
decision  can  be  made. 

Section  1630.5  sets  out  the  options 
available  to  the  Corporation  once  it  has 
disallowed  a  cost.  The  usual  remedy  is 
for  the  Corporation  to  recover  the  funds 
in  the  form  either  of  a  cash 
reimbursement  or  a  reduction  in  future 
grant  checks.  Recovery  of  funds  in  these 
ways  may  not  always  be  appropriate, 
however.  Therefore  the  regulation  gives 
a  recipient  thirty  days  from  the  time  the 
Corporation  sends  it  a  notice  that  a  cost 
has  been  disallowed  to  respond  and 
show  why  the  Corporation  should  not 
use  the  normal  methods  of  recovering 
disallowed  costs.  If  the  recipient  can 
make  the  necessary  showing,  two  other 
options  are  available:  The  Corporation 
may  recover  less  than  the  total  amount 
of  the  disallowed  cost  or  it  may  accept 
the  recipient's  demonstration  that  it  has 
reimbursed  its  LSC  fund  from  a  funding 
source  from  which  the  original 
expenditure  could  have  been  made 
without  violation  of  section  1010(c)  of 
the  Act.  The  Corporation  has  45  days 
from  the  time  of  the  recipient's  response 
to  determine  how  to  resolve  a 
disallowed  cost  under  this  section. 
Paragraph  (c)  provides  that  whenever 
the  Corporation  disallows  a  cost  it  shall 
also  take  steps  to  prevent  the  recurrence 
of  such  costs.  As  provided  in  paragraph 
(d).  recipients  will  be  held  responsible 
for  the  actions  of  subrecipients  when  a 
disallowed  cost  arises  from 
expenditures  incurred  under  a  subgrant 
of  LSC  funds. 

Section  1630.6  sets  out  the  process  for 
appealing  the  resolution  of  a  disallowed 
cost.  Again  the  recipient  has  30  days 
from  the  time  it  receives  notice  of  the 
Corporation's  decision  in  which  to    ~ 
appeal.  The  President  of  the 
Corporation,  in  turn,  has  30  days  to 
issue  a  decision  adopting,  modifying  or 
reversing  the  resolution  of  the 
disallowed  questioned  cost. 

Section  1630.7  provides  that,  if 
warranted,  the  Corporation  may  extend 
any  period  of  time  provided  in  the 
regulation. 


Section  1630.8  establishes  that  notice 
to  a  recipient  means  notice  to  the 
chairperson  of  its  governing  body  and  to 
its  director. 

Currently  the  staff  of  the  Corporation 
is  working  to  refine  the  language  in  the 
proposed  regulation,  and  drafts  of  the 
proposal  will  be  considered  at  the 
September  6. 1985,  and  October  3, 1985. 
meetings  of  the  Committee  on 
Operations  and  Regulations.  The 
Committee  has  already  directed  that  the 
staff  consider  making  certain  changes. 
Section  1630.2{b)(5)(i)  of  the  proposal, 
for  instance,  requires  written  approval 
from  the  Corporation  before  a  recipient 
may  purchase  equipment  or  non- 
expendable personal  property  having  a 
single-item  or  combined  purchase  price 
in  excess  of  $5,000.  At  the  August  1, 1985 
meeting  of  the  Committee,  it  was 
suggested  that  $5,000  is  too  low  of  a 
ceiling  and  that  staff  should  determine 
whether  the  bulk  of  the  costs  that 
Regional  Offices  are  now  questioning 
fall  in  the  low  dollar  range,  for  example 
between  $5,000  and  $10,000.  Should  that 
prove  to  be  the  case,  the  Committee 
plans  to  raise  the  ceiling  in  order  to 
avoid  having  a  large  number  of 
reasonable  investments  questioned.  It 
was  also  suggested  that  staff  should 
delineate  the  criteria  to  be  used  under 
S  1630.5  in  determining  how  to  resolve 
disallowed  costs. 

List  of  Subjects  in  45  CFR  Part  1630 

Legal  services.  Questioned  costs. 

For  the  reasons  stated  in  the 
preamble,  notice  is  given  of 
consideration  by  the  Committee  on 
Operations  and  Regulations  to  propose 
to  add  45  CFR  Part  1630  as  follows: 

PART  1630— PROCEDURES  FOR 
RESOLVING  QUESTIONED  COSTS 

Sec. 

1630.1  Purpose. 

1630.2  Definitions. 

1630.3  Investigation  of  questioned  costs. 

1630.4  Decision  process. 

1630.5  Resolution  of  disallowed  questioned 
costs. 

1630.6  Appeal  process. 

1630.7  Time  extension. 

1630.8  Notice. 

Authority:  Sees.  1006(b)  (1),  (2),  (3).  and  (5). 
1007(a)(1).  1007(a)(3).  1007(a)(9].  1007(d). 
1008(e).  1010(c).  1011  Legal  Services 
Corporation  Act  of  1974,  as  amended  (42 
U.S.C.  2996e(b)  (1),  (2),  (3),  and  (5).  2996f(a) 
(1),  (3),  and  (9).  996f(d).  2996g(e).  2996i(c), 
2996J). 

§  1630.1     Purpose. 

This  part  is  intended  to  provide  a  full, 
fair,  impartial  timely  and  flexibile 
process  for  the  review  of  questioned 
costs  incurred  by  recipients  of  Legal 
Services  Corporation  (LSC)  grant  or 


contract  funds  and  to  delineate  options 
for  the  resolution  of  any  costs  that  may 
be  disallowed  as  a  result  of  the  review. 
Recovery  of  questioned  costs  under  this 
section  is  not  to  be  construed  as  a 
termination  of  financial  assistance 
under  Part  1606  of  these  regulations  or  a 
denial  of  refunding  under  Part  1625  of 
these  regulations. 

§1630.2    Definmon*. 

(a)  A  "questioned  cost"  is  a  charge  to 
a  recipient's  funds  which  has  been 
identified  by  the  Corporation  as 
requiring  further  inspection  and,  which 
after  an  investigation,  could  be 
determined  to  be  ineligible. 

(b)  An  "ineligible  cost"  is  any  of  the 
following: 

(1)  A  cost  specifically  prohibited  by 
the  Act  or  other  provision  of  law.  by 
LSC  rules,  regulations,  or  guidelines,  or 
by  the  terms  of  a  recipient's  grant  or 
contract  agreement: 

(2)  A  cost  which  is  not  adequately 
supported  by  vendor's  invoices,  payroll 
records,  or  other  documents  and  for  the 
propriety  of  which  the  Corporation  finds 
no  other  satisfactory  evidence: 

(3)  A  cost  that  is  unnecessary  for  the 
effective  operation  of  a  recipient's 
program  or  that  is  unreasonable  in  that 
it  does  not  reflect  the  actions  of  a 
prudent  person  after  considering  the 
circumstances  at  the  time  the  cost  was 
incurred. 

(4)  A  consultant  contract  in  excess  of 
$2,500.00  or  consultant  fee  in  excess  of 
$261.00  per  eight-hour  day  or  $35.00  per 
hour. 

(5)  The  following  costs  if  incurred 
without  the  prior  written  approval  of  the 
Corporation: 

(i)  A  purchase  of  equipment  or  non- 
expendable personal  property  ha\'ing  a 
single-item  or  combined  purchase  price 
in  excess  of  $5,000.00  "Combined 
purchase  price"  means  the  total  cost  of 
all  the  components  of  a  system,  such  as 
a  computer  or  telephone  system,  in 
which  each  component  is  an  integral 
part; 
(ii)  A  purchase  of  real  property: 
(iii)  A  lease  of  equipment  or  non- 
expendable personal  property  in  cases 
where  the  single-item  or  combined 
purchase  price  would  exceed  $5,000.00: 

(6)  Costs  charged  to  funds  covered  by 
provisions  of  the  LSC  Act  or  other  acts 
of  Congress  and  incurred  pursuant  to  a 
subgrant  that  has  not  been  approved  by 
the  Corporation  in  accordance  with  Part 
1627  of  these  regulations. 

(c)  An  "allowed  cost"  is  a  questioned 
cost  that,  after  investigation,  the 
Corporation  has  determined  to  be  an 
eligible  chai;ge  to  a  recipient's  funds. 
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(d)  A  "disallowed  cost"  is  a 
questioned  cost  that  the  Corporation  has 
determined  to  be  ineligible. 

Kiw.j    iiivwuyauuii  or  iiOTSiionva 


(a)  When  it  questions  a  cost  incurred 
by  a  recipient  the  Corporation  shall 
notify  the  recipient  in  writing  stating  the 
dollar  amount  of  the  cost  and  the 
reasons  for  questioning  it 

(b)  Within  thirty  days  (30)  after  a 
recipient  has  received  notice  from  the 
Corporation  that  a  cost  has  been 
questioned,  it  may  respond  in  writing  to 
show  why  the  cost  should  be  allowed.  If 
the  recipient  fails  to  respond  within  the 
time  prescribed  by  this  section,  the  cost 
shall  be  disallowed. 

(c)  To  obtain  relevant  information 
while  investigating  a  questioned  cost 
the  Corproation  may  contact  any  party 
it  deems  necessary. 

§  1630.4    Oaciston  procvn. 

Within  forty  five  (45)  days  of  receiving 
the  recipient's  written  response  to  the 
notice  of  questioned  costs,  the 
Corporation  shall  issue  a  determination 
that  the  cost  has  been  allowed  or 
disallowed  or  inform  the  recipient  that 
additional  time  is  needed  before  a 
decision  can  be  made. 

§  1630.5    ResoMton  of  disaMow«d 
qu«stion«d  costs. 

(a)  Within  thirty  (30)  days  after 
receipt  of  notice  from  the  Corporation 
that  a  questioned  cost  has  been 
disallowed,  the  recipient  may  respond  in 
writing  to  show  why  the  Corporation 
should  not  recover,  in  the  form  of  either 
a  cash  reimbursement  to  the 
Corporation  or  a  reduction  in  future 
grant  checks,  the  amount  of  the 
disallowed  cost,  including  additional 
income  derived  from  activities 
supported  or  assets  purchased  by  means 
of  the  disallowed  cost  such  as  interest 
income,  attorneys  fees,  and  proceeds 
from  the  sale  of  property.  If  the  recipient 
fails  to  respond  within  the  time 
prescribed  by  this  section,  the 
Corporation  shall  recover  an  amount  not 
to  exceed  the  total  disallowed  cost  and 
any  additional  income  in  one  of  the 
forms  described  above. 

(b)  In  the  event  that  the  recipient  has 
demonstrated  pursuant  to  paragraph  (a) 
of  this  section  that  resolution  in  the  form 
of  cash  reimbursement  or  reduction  in 
future  grant  checks  is  inappropriate,  the 
Corporation,  within  forty  five  (45)  days 
after  it  receives  the  recipient's  written 
response,  may  resolve  the  disallowed 
cost  by — 

(1)  Recovering  less  than  the  total 
amount  of  the  disallowed  cost  through 


caah  reiburement  <»■  reduction  of  the 
amount  of  monthly  grant  checks:  or 

(2)  Accepting  the  recipient's 
demonstration  that  it  has  reimbursed  its 
LSC  fund  from  a  funding  soiotx  from 
which  ^  original  expenditure  could 
have  been  made  witfaoat  a  violation  of 
sec.  1010(c)  of  the  Act  (42  U.S.C. 
299ei(c)). 

(c)  In  all  cases  in  which  a  cost  has 
been  disallowed  by  the  Corporation,  the 
Corporation  shall  require  that  the 
recipient  take  the  action  needed  to 
prevent  the  recurrence  of  ineligible  costs 
including,  if  necessary,  the 
implementation  of  organizational  or 
personnel  changes  or  the  development 
and  implementation  of  a  plan,  approved 
by  the  recipient's  governing  body,  to 
prevent  a  recurrence  of  the  activity  that 
gave  rise  to  such  disallowed  costs.  In 
cases  of  serious  financial 
mismanagement,  fraud,  or  defalcation  of 
funds,  the  Corporation  shall  take  action 
to  terminate  financial  assistance  under 
Part  1606  of  these  regulations  or  to  deny 
refunding  under  Part  1625  of  these 
regulations. 

(d]  When  a  disallowed  cost  arises 
from  expenditures  incurred  under  a 
subgrant  of  LSC  funds,  the  recipient  will 
be  held  responsible  for  the  actions  of  the 
subrecipient  and  be  subject  to  all 
remedies  available  under  this  Part. 

S  1630.6    Appeal  proeeea. 

(a)  Within  thirty  (30)  days  after  it 
receives  notice  that  the  Corporation  has 
determined  to  resolve  the  disallowed 
cost  as  described  under  §  1630.5,  a 
recipient  may  file  a  written  notice  of 
appeal  with  the  President  of  the 
Corporation  stating  in  detail  the  reasons 
for  which  it  requests  review. 

(b)  Within  thirty  (30)  after  receipt  of 
the  written  notice  of  appeal,  the 
President  shall  either  adopt,  modify,  or 
reverse  the  resolution  of  the  disallowed 
questioned  cost 

(c)  The  decision  of  the  President  with 
respect  to  the  disallowed  questioned 
cost  shall  become  final  upon  receipt  by 
the  recipient  of  written  notice  of  the 
decision. 

§  1630.7   Time  nfHttmton. 

Any  period  of  time  provided  in  this 
Part  may  be  extented  by  the 
Corporation  if  warranted. 

{1630J    Notice. 

A  notice  required  to  be  sent  to  a 
recipient  under  this  Part  shall  be  sent  to 
the  chairperson  of  its  governing  body 
and  to  its  director. 


Dated:  Angntt  26. 196&. 
Bh  ■>>«  N.  Bafwtos, 
Acting  General  CountaJ. 
(FR  Doc.  86-20700  Fllad  8-26-85;  8:45  Bm] 


INTERSTATE  COMMERCE 
COMMISSION 

49CFRPart11S2 

[Ex  Parte  No.  274  (8iib-l5)] 

Revision  of  Abandonment  Ragulattons 

jMMSNCY*.  Interstate  Commerce 

Commission. 

ACTKMi:  Notice  of  Proposed  Rulemaking. 

summary:  Under  49  U.S.C.  10g04(c)(3). 
an  initial  decision  in  an  investigated 
railroad  abandonment  proceeding 
becomes  the  final  decision  of  the 
Commission  30  days  after  it  is  issued 
unless,  during  the  interim,  the 
Commission  decides  to  hear  appeals. 
Under  current  regulations,  any  appeal 
from  an  initial  decision  in  an 
investigated  proceeding  must  be  filed  no 
later  than  20  days 'after  the  date  the 
initial  decision  is  served.  This  gives  the 
Commission  at  least  10  days  to  decide 
whether  to  exercise  its  discretion  and 
hear  the  appeal. 

On  its  own  motion,  the  Commission 
proposes  to  amend  its  rules  to  require 
that  parties  exhaust  their  administrative 
remedies  in  investigated  abandonment 
proceedings  by  filing  appeals  to  initial 
decisions  within  the  specified  time 
before  taking  the  decision  to  court.  This 
requirement  would  allow  the  agency  to 
correct  any  errors  prior  to  the  initial 
decision  becoming  final  by  operation  of 
law. 

DATES:  Comments  are  due  by  September 
30,1985. 

FOR  niRTHER  mformahon  contacr 
Wayne  A.  Michel  202-275-7657; 

or 
Louis  E.  Gitomer,  202-275-7245. 
SUPPLEMENTARY  INFORMATKM:  Under  49 
U.S.C.  10904(c)(3).  an  initial  decision  in 
an  investigated  abandonment 
proceeding  becomes  the  final  decision  of 
the  Commission  30  days  after  it  is  issued 
unless,  during  the  interim,  the 
Commission  decides  to  hear  appeals. 
Under  the  Commission's  regulations  at 
49  CFR.  1152.25(e)(3)(i).  any  appeal  bom 
an  initial  decision  in  aa  investigated 
proceeding  mast  be  filed  no  later  than  20 
days  after  the  date  the  initial  decision  is 
served.  This  gives  the  Commission  at 
least  10  days  to  decide  whether  to 
exercise  its  discretion  and  hear  the 
appeal.  See  49  CFR  1152.25(e)(3}(u). 
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We  propose  to  amend  our  rules  to 
require  that  parties  exhaust  their 
administrative  remedies  in  investigated 
abandonment  proceedings  by  filing 
appeals  to  initial  decisions  within  the 
specified  time  before  taking  the  decision 
to  court.  This  requirement  satisfies  one 
of  the  fundamental  reasons  for  the 
exhaustion  doctrine — to  allow  the 
agency  to  correct  its  owm  mistakes.  A 
similar  requirement  already  applies  in 
non-abandonment  cases.  49  CFR  1115.6. 
The  Commission's  discretion  whether  to 
hear  an  appeal  remains;  the  proposed 
rule  merely  allows  the  Commission  an 
opportunity  to  correct  any  errors  prior  to 
the  initial  decision  becoming  final  by 
operation  of  law. 

We  invite  public  comment  on  our 
proposed  revision  to  the  abandonment 
regulations.  After  considering  all  the 
comments,  we  shall  issue  a  final 
decision. 

List  of  Subjects  in  49  CFR  Part  1152 

Administrative  Practice  and 
Procedure,  Railroads. 

Decided:  By  the  Commission,  chairman 
Taylor,  Vice  Chairman  Gradison, 
Commissioners  Sterrett,  Andre,  Simmons, 
Lamboley,  and  Strenio.  Chairman  Taylor  was 
absent  and  did  not  participate  in  the 
disposition  of  this  proceeding. 
James  H.  Baine, 
Secretary. 

Appendix 

We  propose  to  amend  Title  49  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  1152— (AMENDED] 

1.  The  individual  authority  citations 
following  S9  1152.1.  .2.  .10.  .12.  .13.  .20, 
.21.  .22,  .23,  .24,  .25,  .28.  .27,  .28.  .30,  .32, 
.33,  .34,  .35,  .36,  and  .50  and  following  the 
Appendix  to  Part  1152  are  removed  and 
the  authority  for  Part  1152  is  revised  to 
read  as  follows: 

Authority:  5  U.S.C.  553,  559,  and  704;  31 
U.S.C.  9701;  45  U.S.C.  904  and  915;  and  49 
U.S.C.  10321, 10362, 10505,  and  10903  et  seq. 

2.  Section  1152.25  would  be  amended 
by  adding  a  new  paragraph  (e)(3)(iii)  to 
read  as  follows: 

§1152.25    [Amemtod] 


(e)  *  *  * 

(iii)  In  order  to  exhaust  its 
administrative  remedies,  a  party  must 
file  an  appeal  under  paragraph  (e)(3)(i) 
of  this  section  before  going  to  court, 

[FR  Doc.  85-20704  Filed  8-28-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Ch.  VI 

Fishery  Management  Plan  For  The 
Striped  Bass  Fishery;  Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA  Commerce. 
ACTION:  Notice  of  public  hearings  and 
request  for  conunents. 

summary:  The  Mid-Atlantic.  New 
England,  and  South  Atlantic  Fishery 
Management  Councils  will  hold  public 
hearings  to  allow  for  input  on  the 
Fishery  Management  Plan  for  the 
Striped  Bass  Fishery  (FMP). 

dates:  See  "SUPPLEMENTARY 

INFORMATION"  for  dates  and  locations  of 
the  hearings.  All  hearings  will  begin  at 
7:00  p.m.  local  time  and  will  be  taped 
recorded  with  the  tapes  filed  as  the 
official  transcript  of  the  hearing.  Written 
comments  will  be  accepted  until 
October  4. 1985. 

ADDRESS:  Send  comments  to  John  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council.  Room 
2115,  Federal  Building,  300  South  New 
Street.  Dover.  DE 19901.  See 
"SUPPLEMENTARY  INFORMATION"  for 
location  of  the  hearings. 

FOR  FURTHER  INFORMATION  CONTACT 

John  C.  Bryson  (Executive  Director), 
302-674-2331. 

SUPPLEMENTARY  INFORMATION:  The 

management  unit  of  this  FMP  is  coastal 
migratory  Atlantic  striped  bass 
throughout  their  range  on  the  Atlantic 
coast  from  Maine  through  North 
Carolina,  including  the  fishery 
conservation  zone  (FCZ),  territorial  sea, 
and  internal  waters. 

The  objectives  of  the  FMP  are:  (IJ 
Assure  that  the  FCZ  fishery,  at  a 
minimum,  is  consistent  with  the 
complements  the  Atlantic  States  Marine 
Fisheries  Commission  (ASMFC)  plan  for 
striped  bass;  (2)  insure  that  the  FCZ 
fishery  contributes  proportionately  to: 
(a)  Achieving  and  maintaining  a 
spawning  stock  sufficient  to  prevent  the 
possibility  of  recruitment  failure,  and  (b) 
reducing  variation  in  annual  abundance 
available  for  harvest;  and  (3)  induce  the 
affected  ASMFC  member  states  to 
implement  the  ASMFC  Striped  Bass 
Plan  to  the  fullest  extent  possible. 

The  recommended  management 
measures  are: 

1.  A  minimum  size  limit  of  either  26' 
total  length  (TL)  (24*  fork  length  (FL)).  or 
24'  TL  (22"  FL)  for  striped  bass  which 
may  be  changed  by  the  Regional 
Director  to  conform  with  such  minimum 


size  limit  as  may  be  adopted  by  the 
ASMFC  as  an  amendment  to  the 
ASMFC  Striped  Bass  Management  Han 
and  implemented  by  a  majority  of  the 
states  in  the  management  unit  of  tiiia 
FMP.  The  reason  for  the  two  minimtim 
size  alternatives  is  to  allow  the  FMP  to 
proceed  through  hearings  while  the 
ASMFC  has  an  opportunity  to  consider 
the  question  of  total  length  versus  fork 
length  measiu^ments.  T^  ASMFC  plan 
currently  contains  a  24'  TL  minitniim 
size  limit  recomendation.  Some  of  the 
states  have  24'  TL  minimum  size  limits 
and  others  have  24'  FL  tnininnim  size 
limits. 

2.  A  maximum  size  limit  of  40'  TL  (38" 
FL).  with  an  exception  of  one  fish  per 
person  per  day.  This  measure  will  expire 
when  the  Maryland  striped  bass  young 
of  the  year  index  reaches  a  three-year 
moving  average  of  8.0  unless  a  majority 
of  the  states  have  adopted  the  measure 
prior  to  that  time. 

3.  A  prohibition  of  taking  (catching 
and  retaining)  striped  bass  in  the  FCZ 
between  October  1  and  May  31.  This 
measure  will  expire  when  the  Maryland 
striped  bass  young  of  the  year  index 
reaches  a  three-year  moving  average  of 
8.0  unless  a  majority  of  the  states  have 
adopted  the  measure  prior  to  that  time. 

4.  The  Regional  Director,  in 
consultation  with  the  Councils,  may 
cooperate  in  Federal  and  State  striped 
bass  research  by  waiving  the  seasonal 
closure  and  size  limit  provisions  of  the 
FMP  as  appropriate. 

5.  No  foreign  fishing  vessel  will 
conduct  a  fishery  for  or  retain  any 
striped  bass. 

The  dates  and  locations  of  the  public 
hearings  are  scheduled  as  follows: 

September  9, 1985 — 
North  Carolina  Marine  Resources 

Center,  P.O.  Box  699.  Manteo,  NC 
Holiday  Inn.  Exit  72,  LI  Expressway 
and  Rt.  25.  Riverhead.  NY 
September  10, 1985— 
Quality  Inn  Lake  Wright.  6280 

Northampton  Blvd.,  Norford.  VA 
Holiday  Inii,  173  Suiuise  Hwy.. 
Rockville  Center,  NY 
September  11, 1985 — 
Sheraton  Salisbury  Inn.  300  S. 
Salisbury  Blvd..  Salisbury,  MD 
September  23. 1985— 
Dutch  Inn,  Great  Island  Rd.,  Galilee. 

RI 
Cape  May  County  Extension  Office. 
Dennisville  Rd.,  Cape  May  Cuurt 
House,  NJ 
September  24, 1985 — 
Town  Hall,  28  Federal  St.,  Bumswick. 

ME 
Holiday  Inn.  Rt.  36,  West  Long 
Branch,  NJ 
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September  25. 1985— 
The  Other  Side  Restaurant  421  Bridge 
Rd.,  Salisbury.  MA 
September  26. 1985 — 
Sheraton  Regal.  Rt.  132  and  Bearse's 
Way.  Hyannis.  MA 
September  27. 1985 — 
Howard  Johnson's  Motor  Lodge  Exit 
90  off  1-95.  Mystic.  CT 

Dated:  August  23. 1985. 
Ricbaid  B.  Roe. 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-20717  Filed  B-28-85:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  commrttee  meetings,  agency 
decisions   and   rulir>gs,   delegations   of 
auttvarity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  futKtions  are  examples 
of  documents  appearing  in  thts  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  International  Cooperation 
and  Development;  Meeting 

Notice  is  hereby  given  that  the  USDA 
Agribusiness  Promotion  Council, 
advisory  committee  tq  the  Secretary  of 
Agriculture  on  matters  pertaining  to  the 
Caribbean  Basin,  will  meet  September 
18, 1985  from  2:00  p.m.  to  5:00  p.m.  in  the 
Board  Room  of  the  Executive  Offices  of 
the  International  Trade  Mart,  Suite  2900, 
2  Canal  Street,  New  Orleans,  Louisiana. 
The  agenda  will  consist  of  background 
briefings,  exchange  of  ideas  and 
planning  committee  activities.  The 
meeting  will  be  open  to  the  public.  From 
8:45  to  10:00  p.m.  The  Promotion  Council 
will  attend  a  dirmer  with  the  Secretary. 
Written  statements  may  be  submitted  to 
Joan  S.  Wallace,  Administrator,  USDA/ 
OICD,  Room  3047-South  Building, 
Washington,  D.C.  20250-4300  until 
September  12, 1985. 
Joan  S.  Wallace, 
Administrator. 

[FR  Doc.  85-20700  Filed  8-28-85:  8:45  am) 
BILLING  CODE  M10-OP-H 


Food  and  Nutrition  Service 

National  Advisory  Council  on  Maternal, 
infant  and  Fetal  Nutrition;  Meeting 

Pursuant  to  the  Federal  Advisory  ' 
Committee  Act  (Pub.  L.  92-463), 
armouncement  is  made  of  the  following 
Coimcil  meeting: 

Name:  National  Advisory  Council  on 
Maternal,  Infant  and  Fetal  Nutrition. 

Date,  time  and  place: 
Orientation  for  New  Members:  September  24, 

1985;  1:00  p.m.,  Food  and  Nutrition  Service, 

3101  Park  Center  Drive,  4th  Floor, 

Alexandria,  Virginia  22302 
Council  Meeting:  September  25-27,  1985:  9:00 

a.m..  Ramada  Inn-Seminary  Road,  4641 

Kenmore  Avenue,  Alexandria,  Virginia 

22304 

Purpose  of  Meeting:  The  Council  will 
continue  its  study  of  the  Special 


Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WIC)  and  the 
Commodity  Supplemental  Food  Program 
(CSFP). 

Agenda:  The  orientation  for  new  members 
(and  other  Council  member*  wishing  to 
attend]  on  September  24. 1985  will  consist  of 
briefings  on  the  operation  of  WIC  and  CSFP. 
No  recommendations  or  Council  business 
will  be  conducted  at  this  session.  At  the 
Council  meeting  on  September  25-27, 1985  the 
members  will  discuss  a  wide  range  of  matters 
concerning  these  two  programs. 

The  orientation  for  new  members  and 
the  meeting  of  the  Council  are  open  to 
the  public.  Members  of  the  public  may 
participate,  as  time  permits. 

Persons  wishing  additional 
information  about  this  meeting  should 
contact  Lynn  Jordan,  Supplemental  Food 
Programs  Division,  Food  and  Nutrition 
Service,  U.S.  Department  of  Agriculture, 
Alexandria,  Virginia  2Z302.  Telephone: 
(703)  756-3730. 

Dated:  August  15, 1985. 
Robert  E.  Leard, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  85-20694  Filed  8-28-85;  8:45  am] 
WLUNG  CODE  341(>-3(Mi 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-791-005] 

Deformed  Steel  Bars  for  Concrete 
Reinforcement  From  South  Africa; 
Final  Results  of  Changed 
Circumstances  Administrative  Review 
and  Revocation  of  Countervailing  Duty 
Order 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  Final  Results  of 

Changed  Circumstances  Administrative 

Review  and  Revocation  of 

Countervailing  Duty  Order. 

summary:  On  July  3, 1985.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  deformed  steel  bars  for  concrete 
reinforcement  from  South  Africa  and 
announced  its  tentative  determination  to 
revoke  the  order.  The  review  covers  the 
period  from  October  1, 1984. 

We  gave  interested  parties  an 
opportunity  to  comment.  We  received  no 
comments.  We  therefore  determine  that 


domestic  interested  parties  are  no  longer 
interested  in  continuation  of  the  order, 
and  we  are  revoking  the  order.  In 
accordance  with  the  Department's 
notification,  the  revocation  will  apply  to 
all  rebars  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
October  1. 1984. 

EFFECTIVE  DATE:  October  1. 1984. 

FOR  FURTHER  INFOfWIATION  CONTACT: 

Barbara  Williams  or  Philip  Ottemess. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  3, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
27476)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  of  the  countervailing  duty  order 
on  deformed  steel  bars  for  concrete 
reinforcement  ("rebars")  from  South 
Africa  (47  FR  47900,  October  28, 1982). 
The  Department  has  now  completed  that 
administrative  review,  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  South  African  rebars.  Such 
merchandise  is  currently  classifiable 
under  items  606.7900  and  606.8100  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  from  October  1, 1984. 

Final  Results  of  the  Review  and 
Revocation 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received 
no  comments. 

As  a  result  of  our  review,  we 
determine  that  the  domestic  interested 
parties  are  not  longer  interested  in 
continuation  of  the  countervailing  duty 
order  on  rebars  from  South  Africa  and 
that  the  order  should  be  revoked  on  this 
basis. 

Therefore,  we  are  revoking  the  order 
on  rebars  from  South  Africa  effective 
October  1, 1984.  We  will  instruct  the 
Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
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from  warehouse,  for  consumption  on  or 
after  October  1. 1984  without  regard  to 
countervailing  duties  and  to  refund  any 
estimated  countervailing  duties 
collected  with  respect  to  those  entries. 

This  notice  does  not  cover 
unliquidated  entries  of  rebars  from 
South  Africa  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  prior  to  October  1, 1984. 
The  Department  will  cover  any  entries 
not  covered  in  a  prior  administrative 
review  and  entered,  or  withdrawn  from 
warehouse,  for  consumption  before 
October  1, 1984  in  a  separate  review,  if 
one  is  requested. 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  sections  751  (b)  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675  (b),  (c))  and 
§§  355.41  and  355.42  of  the  Commerce 
Regulations  (19  CFR  355.41,  355.42). 

Dated:  August  23, 1985. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary.  Import 

A  dministration. 

[FR  Doc.  85-20624  Filed  8-28-85:  8:45  am] 

BIIXING  COOe  3S10-OS-M 


Technical  Regulations  Subcommittee 
of  ttie  Computer  Peripherals, 
Components,  and  Related  Test 
Equipment  Tectinical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Technical 
Regulations  Subcommittee  of  the 
Computer  Peripherals,  Components  and 
Related  Test  Eiquipment  Technical 
Advisory  Committee  will  be  held 
September  25. 1985,  at  9:30  a.m..  the 
Herbert  C.  Hoover  Building.  Room  3407, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  The  Technical 
Regulations  Subcommittee  was  formed 
to  recommend  proposed  changes  in  the 
level  of  export  controls  for  various 
commodities  and  technologies  in  the 
computer  peripheral  area. 

This  will  be  the  first  meeting  of  the 
CPTAC  since  the  enactment  of  the 
Export  Administration  Amendments  Act 
of  1985.  The  Act  provides  for  armual 
review  of  the  list  and  prompt  revisions 
as  may  be  necessary  after  each  review. 
Before  beginning  each  annual  review, 
notice  shall  be  made  in  the  Federal 
Register,  with  opportunity  during  the 
review  for  comment  and  the  submission 
of  data  by  interested  parties.  This  data 
is  to  include  the  availability  from 
sources  outside  the  United  States  of 
goods  and  technology  comparable  to 
those  subject  to  export  controls.  This 
meeting  will  receive  such  comments, 
especially  with  a  view  to  developing  an 
annual  plan  by  October,  1985.  The 
controls  affected  will  be  for  multilateral 


unilateral,  and  for  special  (bulk) 
licensing. 

General  Session 

1.  Opening  remarks  by  the 
Subcommittee  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Additional  proposals  for  decontrol 
from  the  public. 

4.  Discussion  of  January  1985 
computer  peripheral  control  limits. 

5.  Discussion  of  Committee 
recommendations  for  both  East/West 
(Part  399.1)  multilateral  controls  and 
West/West  (Part  373)  unilateral 
controls. 

6.  DOC  guidance  on  desired  role  of 
PTAC  in  software  issues. 

7.  ECCN  1565  advisory  notes. 

8.  Action  items  underway. 

9.  Action  items  due  at  next  meeting. 

Executive  Session 

10.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Subcommittee.  Written  statements 
may  be  submitted  at  any  time  before  or 
after  the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984,  pursuant  to  section  10  (d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5  (c)  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L.  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552(c)(1) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  to  Commerce, 
Telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes  call 
(202)  377-2583. 


Dated:  August  26.  1985. 
Milton  M.  Baltas, 

Director.  Technical  Programs  Staff .  Office  of 
Export  Administration. 

[FR  Doc.  85-20703  Filed  8-28-85;  8:45  ami 

BILUNO  COOE  aSIO-OT-M 


[C-580-504] 

Extension  of  the  Deadline  for  Final 
Countervailing  Duty  Determination; 
Offshore  Platform  Jackets  and  Piles 
From  Korea 

agency:  Import  Administration.  i 

International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  Based  upon  the  request  of 
petitioners,  the  Kaiser  Steel  Corporation 
and  the  International  Brotherhood  of 
Boilermakers,  Ironship  Builders, 
Blacksmiths,  Forgers  and  Helpers,  the 
Department  of  Coihmerce  is  extending 
the  deadline  for  its  fmal  determination 
in  the  countervailing  duty  investigation 
of  offshore  platform  jackets  and  piles 
from  Korea  to  correspond  to  the  date  of 
the  fmal  determinations  in  the 
antidumping  investigations  of  the  same 
product  from  Korea  and  Japan,  pursuant 
to  section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  by  section  606  of  the 
Trade  Act  of  1930,  as  amended  by 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (Pub.  L.  98-573).  In  keeping  with 
Article  5,  paragraph  3  of  the  Agreement 
on  Interpretation  and  Application  of 
Articles  VI,  XVI  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  Subsidies  Code),  the 
Department  will  terminate  the 
suspension  of  liquidation  in  the 
countervailing  duty  investigation  120 
days  after  the  date  of  publication  of  the 
preliminary  determination  in  this  case. 
EFFECTIVE  DATE:  August  29, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marty  Martin  or  Rick  Herring,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  20230;  telephone  (202) 
377-3464  or  377-0187. 
SUPPUEMENTARY  INFORMATION:  . 

Case  Histories 

On  April  19, 1985,  we  received 
antidumping  and  countervailing  duty 
petitions  filed  by  the  Kaiser  Steel 
Corporation  and  the  International 
Brotherhood  of  Boilermakers.  Ironship 
Builders.  Blacksmiths,  Forgers  and 
Helpers  against  offshore  platform 
jackets  and  piles  from  Korea.  We  also 


received  an  antidumping  petition 
against  the  same  product  from  Japan. 

In  compliance  with  the  filing 
requirements  of  S  353.36  of  our 
regulations  (19  CFR  353.36),  the 
antidumping  petitions  alleged  that 
imports  of  offshore  platform  jackets  and 
piles  from  Korea  and  Japan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  materially  injure  or 
threaten  material  injury  to  a  U.S. 
industry. 

In  compliance  with  the  filing 
requirements  of  section  355.26  of  our 
regulations  (19  CFR  355.26),  the 
countervailing  duty  petition  alleged  that 
manufacturers,  producers,  or  exporters 
in  Korea  of  offshore  platform  jackets 
and  piles  directly  or  indirectly  receive 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Act,  and  that  these  imports  materially 
injure  or  threaten  material  injury  to  a 
U.S.  industry. 

We  found  that  the  pelitons  contained 
sufficient  grounds  on  which  to  initiate 
antidumping  investigations,  and  on  May 
9, 1985,  we  initiated  such  and 
countervailing  duty  investigations  (50 
PR  20254,  50  FR  20252,  and  50  FR  20253). 
On  July  15, 1985.  we  issued  an 
affirmative  preliminary  determination  in 
the  countervailing  duty  investigation  (50 
FR  29461).  Preliminary  determinations  in 
the  antidumping  investigations  will  be 
made  on  or  before  September  26, 1985. 

On  July  25, 1985,  the  petitioners  filed  a 
request  for  an  extension  of  the  deadline 
date  for  the  final  determination  in  the 
countervailing  duty  investigation  of 
offshore  platform  jackets  and  piles  from 
Korea  to  correspond  with  the  date  of  the 
final  determination  in  the  antidumping 
investigations  of  the  same  products. 

Section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  by  section  606  of  the 
Trade  and  Tariff  Act  of  1984,  provides 
that  when  a  countervailing  duty 
investigation  is  "initiated 
simultaneously  with  an  (antidumping] 
investigation  .  .  .  which  involves 
imports  of  the  same  class  or  kind  of 
merchandise  from  the  same  or  other 
countries,  the  administering  authority,  if 
requested  by  the  petitioner,  shall  extend 
the  date  of  the  final  determination  (in 
the  countervailing  duty  investigation]  to 
the  date  of  the  final  determination"  in 
the  antidumping  investigation  (19  U.S.C. 
1671(a)(1)).  Pursuant  to  this  provision, 
the  Department  is  granting  an  extension 
of  the  deadline  for  the  final 
determination  in  the  countervailing  duty 
investigation  of  offshore  platform 
jackets  and  piles  from  Korea  to 
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December  10. 1985.  the  current  deadline 
for  the  final  determinations  in  the 
antidumping  investigations.  To  comply 
with  the  requirements  of  Article  5. 
paragraph  3  of  the  Subsidies  Code,  the 
Department  will  direct  the  U.S.  Customs 
Service  to  terminate  the  suspension  of 
liquidation  in  the  countervailing  duty 
investigation  on  November  16. 1985. 
which  is  120  days  from  the  date  of 
publication  of  the  preliminary 
determination  in  this  case.  No  cash 
deposits  or  bonds  for  potential 
countervailing  duties  will  be  required 
for  merchandise  which  enters  after 
November  16,  1985.  The  suspension  of 
hquidation  will  not  be  resumed  unless 
and  until  a  final  affirmative  ITC 
determination  is  published  in  this  case. 
We  will  also  direct  the  U.S.  Customs 
Service  to  hold  any  entries  suspended 
prior  to  November  16. 1985.  until  the 
conclusion  of  this  investigation. 

The  public  hearing  in  the 
countervailing  duty  investigation,  which 
we  announced  would  be  held  on 
September  4. 1985,  is  postponed  and  will 
now  be  held  at  10:00  a.m.  on  November 
6. 1985.  at  the  U.S.  Department  of 
Commerce.  Room  1414. 14th  Street  and 
Constitution  Avenue,  NW..  Washington 
D.C.  20230. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

August  22. 1985. 

[FR  Doc.  85-20625  Filed  8-28-85;  8:45  am] 

BILUNG  COOC  3S10-OS-M 


Foreign  Availability  Subcommittee  of 
the  Computer  Peripherals, 
Components  and  Related  Test 
Equipment  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Foreign  Availability 
Subcommittee  of  the  Computer 
Peripherals,  Components  and  Related 
Test  Equipment  Technical  Advisory 
Committee  will  be  held  September  25. 
1985. 1:00  p.m..  the  Herbert  C.  Hoover 
Building,  Room  3407. 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
D.C.  The  Foreign  Availability 
Subcommittee  was  formed  to  ascertain 
if  certain  kinds  of  equipment  are 
available  in  non-COCOM  and 
Communist  countries,  and  if  such 
equipment  is  available,  then  to  ascertain 
if  it  is  technically  the  same  or  similar  to 
that  available  elsewhere. 

Agenda 

1.  Opening  remarks  by  the  sub- 
committee chairman. 


2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  OEA  review  of  progress  on  our 
proposal  for  decontrol  of  floppy  disk 
media. 

4.  OEA  summary  of  all  items  proposed 
for  decontrol. 

5.  Discussion  on  additional  items  for 
decontrol  by  all  members. 

6.  Report  on  claims  of  Winchester 
disks. 

7.  Action  items  underway. 

8.  Action  items  due  at  next  meeting. 

Executive  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984,  pursuant  to  section  10(d}  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  In  The  Simshine  Act  Pub. 
L.  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  pubic  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
U.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated:  August  26. 1985. 
Milton  M.  Baitas, 

Director,  Technical  Programs  Staff,  Office  of 
Export  Administration. 
[FR  Doc.  20702  FUed  8-28-85;  8:45  am) 
BILUNa  COOC  MtO-OT-H 
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[A-351-409  Md  A-351-410] 

Hydrogenated  Castor  Oil  and  12- 
Hydroxysteartc  AcM  From  BnaM; 
PostponeuMftt  of  Rnal  Anttdumping 
Determinations 

AQlNCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  The  final  antidumping 
determinations  involving  hydrogenated 
castor  oil  and  IZ-hydroxystearic  acid 
from  Brazil  are  being  postponed  until 
not  later  than  December  14, 1985. 
EFFECTIVE  DATE:  August  29, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Kane,  Office  of  Investigations. 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue.  NW..  Washington,  D.C.  20230: 
telephone  (202)  377-1766. 
SUFPLfiMRNTART  INFORMATION:  On 
lanuary  17, 1985.  we  announced  the 
initiation  of  antidumping  investigations 
to  determine  whether  hydrogenated 
castor  oil  and  12-hydroxy8tearic  acid 
from  Brazil  were  being,  or  were  Ukely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value. 

At  the  request  of  the  petitioner  our 
preliminary  determinations  in  those 
cases  were  postponed  &om  June  5. 1985, 
until  July  25, 1985.  On  August  1, 1985,  we 
published  affirmative  preliminary 
determinations  in  those  cases. 

Both  respondents  in  these 
investigations,  Sanbra  S.A.  and  Braswey 
S.A..  who  account  for  a  significant 
volume  of  the  exports  of  the  products  to 
the  United  States,  have  requested  that 
final  determinations  be  postponed  until 
135  days  after  the  preliminary 
determinations  in  accordance  with 
section  735(a)(2)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act).  Pursuant  to 
section  735(aM2){A)  of  the  Tariff  Act  of 
1930.  as  amended,  if  exporters  who 
account  for  a  significant  portion  of  the 
merchandise  which  is  the  subject  of  the 
investigation  properly  request  an 
extension  of  the  hnal  determination 
following  a  preliminary  affirmative 
determination,  we  are  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request. 

Accordingly,  the  Department  will 
issue  final  determinations  in  these  cases 
not  later  than  December  14, 1985.  The 
date  cf  the  public  hearing  has  also  been 
changed  to  October  25, 1985.  at  10:00 
a.m.  in  room  3708  of  the  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington.  DC.  20230. 
Pre-hearing  briefs  must  be  received  by 
October  18. 1985. 


This  notice  is  published  piirsuant  to 
section  735(d)  of  the  Act. 
GUbeH  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration. 

August  23,  igas. 

[FR  Doc  85-20710  Filed  »-28-«:  8:45  am] 

MLUNO  COOC  MlO-OS-ai 


(C-791-0091 

Steel  Pipes  and  Tulies  From  South 
Africa;  Intentton  To  Review  and 
Preliminary  Resutts  of  Ctninged 
Clrcumetanees  Administrative  Review 
and  Tentative  Determination  To 
Terminate  Suepended  Countervailing 
Duty  Investigation 

AGENCY:  International  Trade 
Administration,  Impori  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intention  to  review 
and  preliminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  terminate 
suspended  coimtervailing  duty 
investigation. 

summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act.  of  the  coiuitervailing  duty 
case  on  steel  pipes  and  tubes  from  South 
Africa.  The  review  covers  the  period 
from  October  1, 1983. 

The  petitioner  in  this  proceeding  has 
notified  the  Department  that  it  is  no 
longer  interested  in  the  countervailing 
duty  case.  This  affirmative  statement  of 
no  interest  provides  a  reasonable  basis 
for  the  Department  to  terminate  the 
suspended  investigation.  Therefore,  we 
intend  to  terminate  the  suspended 
investigation.  The  termination  will  apply 
to  all  steel  pipes  and  tubes  entered,  or 
withdrawn  bom  warehouse,  for 
consumption  on  or  after  October  1. 1983. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to 
terminate. 

EFFECTIVE  DATE:  October  1, 1983. 
FOR  FURTHER  INFORMATION  CONTACT 

Sylvia  Chadwick  or  Philip  Ottemess, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230; 
telephone;  (202)  377-2786. 
sufplcmcntary  information: 

Background 

On  June  1, 1983,  the  Department  of 
Commerce,  ("the  Department") 
published  in  the  Federal  Register  (48  FR 
24407)  a  notice  of  suspension  of 


countervailing  duty  investigation  on 
steel  pipes  and  tubes  from  South  Africa. 

In  a  letter  dated  July  19, 1985,  the 
Committee  on  Pipe  and  Tube  Imports, 
the  petitioner  in  this  proceeding, 
informed  the  Department  that  it  was  no 
longer  interested  in  the  case  and  stated 
its  support  of  termination  of  the 
suspended  investigation.  Under  section 
751  of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"),  the  Department  may  terminate  a 
suspended  countervailing  duty 
investigation  that  is  no  longer  of  interest 
to  i^mestic  interested  parties. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  South  African  steel  pipes 
and  tubes.  Such  merchandise  is 
currently  classificable  under  items 
610.3000.  610.3100.  610.3205.  610.3208. 
610.3209,  610.3212.  610.3213,  610.3216, 
610.3219,  610.3221,  610.3227.  610.3231. 
610.3233.  810.3234,  610.3241,  610.3242, 
610.3243,  610.3249,  610.3252,  610.3254, 
610.3256,  610.3258,  610.3262,  610.3264. 
610.3500,  610.360a  610.3925,  610.3935, 
610.3945,  610.3955,  610.4025.  610.4035. 
610.«)45,  610.4055,  610.4225.  610.4235. 
610.4245,  610.4255,  610.4325.  610.4335. 
610.4345,  610.4355,  610.4500,  610.4600, 
610.4800,  610.4920,  610.4925,  610.4928. 
610.4931.  610.4933,  610.4936,  610.4942. 
610.4944.  610.4946.  610.4948.  610.4951. 
610.4953.  610.4954.  610.4955.  610.4956. 
610.4957.  610.4966,  610.4967,  610.4968. 
610.4969,  610.4970,  610,4976.  610.5130. 
610.5160.  610.5202.  610.5204,  610.5206. 
610.5209,  610.5211.  610.5214.  610.5216. 
610.5221.  610.5222,  610.5226,  610.5229. 
610.5230,  810.5231,  610.5234,  610.5236, 
610.5240,  610.5242,  610.5243,  and  610.5244 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  The  review  covers  the 
period  fi-om  October  1. 1983. 

Preliminary  Results  <A  the  Review  and 
Tentative  Determation 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  party's  affirmative 
statement  of  no  interest  in  continuation 
of  the  countervailing  duty  case  on  steel 
pipes  and  tubes  from  South  Africa 
provides  a  reasonable  basis  for 
termination  of  the  suspended 
investigation. 

Therefore,  we  tentatively  determine  to 
terminate  the  suspended  investigation 
on  this  product  effective  October  1, 1983. 
The  current  requirements  of  the 
agreement  suspending  the  investigation 
will  continue  until  publication  of  the 
final  results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  terminate 
within  30  days  of  publication  and  may 
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request  disclosure  and/or  a  hearing 
within  five  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  The  Department  will  pubhsh 
the  final  results  of  the  review  and  its 
decision  on  termination,  including  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  terminate,  and  notice 
are  in  accordance  with  sections  751  (b) 
and  (c)  of  the  Tariff  Act  (19  U.S.C.  1675 
(b),  (c))  and  §{  355.41  and  355.42  of  the 
Commerce  Regulations  (19  CFR  355.41, 
355.42). 

Dated:  August  23, 1965. 

GUbart  B.  Kaplui, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 

[FR  Doc.  85-20716  Filed  6-28-85;  8:45  am] 

MUMO  COM  SSIO-Oa-M 


Nationai  Oceanic  and  Atmospheric 
Admlnietration 

Permite;  Foreign  fiehing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq.) 

Send  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 
(F/M12),  National  Marine  Fisheries 
Service,  Department  of  Commerce. 
Washington,  D.C.  20235,  or.  send 
comments  to  the  Fishery  Management 
Council(8)  which  review  the 
application(8),  as  specified  below: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1), 
Saugus,  MA  01906,  617/231-0422 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council. 
Federal  Building  Room  2115,  300  South 
New  Street,  Dover.  DE  19910,  302/674- 
2331 
David  H.G.  Gould,  Executive  Director. 
South  Atiantic  Fishery  Management 
Council,  Southpark  Building,  Suite  306, 
1  Southpark  Circle,  Charleston,  SC 
29407,  803/571-1366 
Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council,  Banco  De  Ponce  Building, 
Suite  1108.  Hato  Rey,  PR  00818,  809/ 
753-6910 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  861. 
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5401  West  Kennedy  Blvd.,  Tampa.  FL 
33609.  813/228-2815 
loseph  C.  Greenley,  Executive  Director. 
Pacific  Fishery  Management  Council. 
526  S.W.  Mill  Sti«et  PorUand.  OR 
97201.  503/221-6352 
Jim  H.  Branson,  Executive  Director. 
North  Pacific  Fishery  Management 
Council,  411  W.  Fourth  Avenue,  Suite 
2D,  Anchorage,  AK  99510. 907/271- 
4060 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  164  Bishop  Sti-eet.  Room  1405, 
Honolulu,  HI  96813,  808/52^1368 
For  further  information  contact  John 
D.  Kelly  (Fees,  Permits  and  Regulations 
Division,  202-634-7432). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29, 1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1985  have  been  received 
between  July  17, 1985  and  August  21. 
1985,  from  the  Govemment(s).  shown 
below. 

Dated:  August  23, 1965. 
Richard  B.  Roe. 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Cod* 

Fittwry 

Ragional  Wnurf 

management  oounofa 

ASS 

Adanttc  BWfiahM  and 

Nm>  England.  MM 

Shwks. 

Atlantic,  Soutti  Atlantic. 
Gulf  of  Mexto). 
Cartbbeaa 

BSA 

B«rtng  Sm  and  AleuMn 
Islands  Groundfiah. 

North  PacMc 

OOA 

Quit  of  Alaska 

North  paiiar 

NWA 

^4orthw••t  AtlanMc  OoMn. 

H9ti  EftQland,  Mt^ 

Atlantic 

SMT 

Saamouni  Groundflah 

SNA 

Snaita  (Bering  S««) 

North  Pacific. 

woe 

Pacific  Qroundfiah 
(Waahington,  Dragon 
and  CaNfomia). 

PtMe.. 

PBS 

Pacrtic  BiWistiaa  and 
Sharlta. 

Mlaatam  PacWc. 

Activity  codes  which  specify 
categories  of  fishing  operations  appUed 
for  are  as  follows: 


AcHvtly 
ood* 


2 

3 


rlahlnQ  oparatioiia 


ActiMly 
cod* 


"JoM  tmrtjn,"  In  auppert  of  ua. 


Nation,  vassal 

name,  and  vaaaal 

AppicaionNo. 

FialMnr 

•% 

Oovammar)!       el 

Ih*       Paopl*'* 

Rapublc        01 

CNna 

Q«tg  H*.  Factory 

CKas^WOI 

OOA 

'W 

Trawler. 

Van  Yuan  1. 

CH-eS-0002 

GOA 

1(4) 

Factory  TramHar. 

KaiOtuwig. 

on-ts-voaa 

(30A 

tH) 

Factory  Traivtar. 

o<  Japan 

AaamalMaru. 

jA-ss-otae 

BSA.  OOA. 

3 

Cargo  Tianaport 

NWA, 

SNA 

East  Wind.  Cargo 

JA-86-0t31 

BSA.Q0A. 

3 

Tranaport 

NWA. 

SNA 

Hamanasu,  Cargo 

JA-85-0t33 

BSA.  OCA. 

3 

Transport 

NWA. 
SNA 

IkomaMaru. 

JA-8S-0127 

B8A.G0A. 

3 

Cargo  Transport 

NWA. 

SNA 

North  Wind. 

JA-aS-0t2S 

BSA.  OOA. 

3 

Cargo  Tranaport 

NWA, 
SNA 

Punenta,  Cargo 

JA-eS-OtM 

BSA.GOA. 

3 

Transport 

NWA. 
SNA 

Sun  Beauty, 

JA-85-0129 

BSA.GOA. 

3 

Cargo  Tranapoa 

NWA, 
SNA 

Sun  Field.  Cwgo 

jA-as-oiao 

BSA.  OOA. 

3 

Tranaport 

NWA. 

SNA 

Suzuran.  Cargo 

jA-«M>ias 

BSA.  OOA. 

3 

Transport 

NWA. 
SNA 

CatcNng,  procaeeing  and  other  support 
Prooeesing  and  ottier  support  only. 
Otftar  stjpport  only. 


Joint  Ventura:  The  Paopta's  Rapublc  o(  CNna-Tha 
Government  ol  tlie  People's  Repubic  Oine  hes  subnaoed 
epplicellons  lor  three  (3)  vessels  lo  sngege  in  jolnl  wentae 
activities  in  the  GOA  Maherias.  They  have  reiiuealad  8100 
mt  pollock.  600  mt  yeHowfin  sole.  300  ml  Paofc  cod.  Ths 
American  partner  •  Pacific  Rim  Venhvaa.  Ltd..  717  K 
Street  Sute  201.  Anchorage.  Alaska  99501   The  < 
is  proposed  to  be  conducted  from  Odober-Oacembar 
1965. 


(FR  Doc.  85-20633  Filed  8-28-85;  &-45  am] 

BIUJNO  COOe  3S1»-22-« 


National  Oceanic  and  Atmoephertc 
Administration  Peformance  Review 
Boards 

agency:  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  Membership  of  NOAA 

Performance  Review  Boards. 

summary:  In  conformance  with  the  Civil 
Service  Reform  Act  of  1978,  5  U.S.C. 
4314(c)(4),  NOAA  announces  tiie 
appointment  of  persons  to  serve  as 
members  of  NOAA  Performance  Review 
Boards  (PRB's).  The  NOAA  PRB's  are 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
Executive  Service  (SES)  members  and 
making  written  recommendations  to  the 
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appointing  authority  on  SES  retention 
and  compensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonsues  and  amounts,  and 
initial  recommendations  for  potential 
rank  awards.  The  appointment  of  these 
members  to  the  NOAA  PRB's  will  be  for 
periods  of  12  months  service  beginning 
August  31, 1965. 

date:  The  effective  date  of  service  of 
appointees  to  the  NOAA  Performance 
Review  Board  is  August  31, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Susan  Johnson,  Chief,  Personnel 
Division,  National  Capital 
Administrative  Support  Center,  NOAA 
11400  Rockville  Pike,  Rockville. 
Maryland  20852,  (301)  443-6687. 

SUPM.EMEIfTARY  INFORMATION:  The 

names  and  titles  of  the  members  of  the 
NOAA  PRB's  (NOAA  officials  unless 
otherwise  identified)  are  set  forth  below: 

Richard  M.  Hadsell,  Director,  Regional 

Administrative  Support  Center 

Opera  tions  Office 
Curtis  T.  Hill,  Director,  Mountain 

Administrative  Support  Center 
Leo  E.  Palensky,  Director,  National 

Capital  Administrative  Support 

Center 
Kelly  C.  Sandy,  Director,  Western 

Administrative  Support  Center 
Robert  S.  Smith.  Director,  Eastern 

Administrative  Support  Center 
Byron  K.  Burton,  Director,  Office  of 

Congressional  Affairs 
John  J.  Carey,  Director.  Office  of  Budget 

and  Finance 
Kathleen  J.  Charles.  Deputy  Director, 

Office  of  Budget  and  Finance 
Timothy  R.  Keeney,  Deputy  General 

Counsel  for  Policy,  Research.  Services 

and  Coastal  Zone 
Augustine  J.  LaCovey,  Director,  Office  of 

Public  Affairs 
Robert  J.  McManus,  General  Counsel 
Izadore  Barrett,  Director,  Southwest 

Fisheries  Center,  National  Marine 

Fisheries  Service 
Carmen  J.  Blondin,  Deputy  Assistant 

Administrator  for  Fisheries  Resource 

Management,  National  Marine 

Fisheries  Service 
Samuel  McKeen.  Chief.  Management 

and  Budget  Staff,  National  Marine 

Fisheries  Service 
Richard  B.  Roe,  Director,  Office  of 

Protected  Species  and  Habitat 

Conservation.  National  Marine 

Fisheries  Service 
RoUand  A.  Schmitten.  Director, 

Northwest  Region,  National  Marine 

Fisheries  Service 
Bernard  H.  Chovitz,  Chief  Geodesist 

Office  of  Charting  and  Geodetic 

Services,  National  Ocean  Service 
Bruce  C.  Douglas,  Chiet  Geodetic 

Research  and  Development 


Laboratory,  Office  of  Charting  and 

Geodetic  Services,  National  Ocean 

Service 
Charles  N.  Ehler.  Chief,  Ocean 

Resources  Assessment  Division, 

National  Ocean  Service 
Andrew  Robertson.  Director,  National 

Marine  Pollutions  Program  Office, 

National  Ocean  Service 
Peter  L  Tweedt  Director,  Ocean  and 

Coastal  Resource  Management  Office, 

Natonal  Ocean  Service 
Paul  M.  Wolff,  Assistant  Administrator 

for  Ocean  Services  and  Coastal  Zone 

Management 
William  P.  Bishop,  Deputy  Assistant 

Administrator  for  Satellites,  National 

Environmental  Satellite.  Data,  and 

Information  Service 
Michael  A  Chinnery,  Director,  National 

Geophysical  Data  Center,  National 

Environmental  Satellite,  Data,  and 

Information  Service 
Kenneth  D.  Hadeen  Director.  National 

Climatic  Data  Center,  National 

Environmental  Satellite,  Data,  and 

Information  Service 
Russell  Koffler,  Director,  Office  of 

Satellite  Data  Processing  and 

Distribution,  National  Environmental 

Satellite,  Data,  and  Information 

Service 
Richard  P.  Augulis.  Director.  Eastern 

Region.  National  Weather  Service 
Louis  J.  Boezi,  Chief,  Advanced  Systems 

Laboratory,  National  Weather  Service 
Robert  A.  Clark,  Director,  Office  of 

Hydrology,  National  Weather  Service 
Anthony  F.  D\iTham,  Director,  NEXRAD 

Joint  Systems  Program,  National 

Weather  Service 
Neil  L  Frank.  Director,  National 

Hurricane  Center,  National  Weather 

Service 
Elbert  W.  Friday,  Deputy  Director, 

National  Weather  Service 
Richard  E.  Hallgren,  Assistant 

Administrator  for  Weather  Services 
Ray  E.  Jensen.  Director,  Southern 

Region,  National  Weather  Service 
Frederick  P.  Ostby,  Director,  National 

Severe  Storms  Forecast  Center, 

National  Weather  Service 
Robert  B.  Wassail.  Director,  Central 

Region,  National  Weather  Service 
Eugene  J.  Aubert  Director,  Great  Lakes 

Environmental  Research  Laboratory, 

Office  of  Oceanic  and  Atmospheric 

Research 
Eddie  Bernard.  Director,  Pacific  Marine 

En^'ironmental  Laboratory.  Office  of 

Oceanic  and  Atmospheric  Research 
Hugo  F.  Bezdek.  Director,  Atlantic 

Oceanographic  and  Meteorological 

Laboratories,  Office  of  Oceanic  and 

Atmospheric  Research 
Kirk  Bryan,  Supervisory  Research 

Meteorologist,  Geophysical  Fluid 

Dynamics  Laboratory,  Office  of 

Oceanic  and  Atmospheric  Research 


Eldon  E.  Ferguson,  Director,  Aeronomy 

Laboratory,  Office  of  Oceanic  and 

Atmospheric  Research 
Alan  R.  Thomas,  Deputy  Assistant 

Administrator,  Office  of  Oceanic  and 

Atmospheric  Research 
David  R.  Alexander,  Director,  SES  and 

Executive  Resources,  Office  of  Human 

Resources  Management, 

Environmental  Protection  Agency 
Peter  A.  Bracken,  Director,  Mission 

Operations  and  Data  Systems,  NASA 

Goddard  ^ace  Flight  Center 
Claude  C.  Cravatt,  Jr.,  Deputy  Director, 

Programs,  National  Measurement 

Laboratory,  National  Bureau  of 

Standards 
Harriett  G.  Jenkins,  Assistant 

Administrator  for  Equal  Opportunity 

Programs,  National  Aeronautics  & 

Space  Administration 
Franklin  Martin,  Director  of  Space  and 

Earth  Sciences  Directorate,  NASA, 

Goddard  Space  Flight  Center 
Joe  Mass,  Associate  Administrator, 

Small  Business  Administration 
Joe  D.  Simmons,  Deputy  Director,  Center 

for  Basic  Standards,  National  Bureau 

of  Standards 
Rupert  B.  Southard.  Chief,  National 

Mapping  Division,  United  States 

Geological  Survey 

Dated:  August  22, 1985. 

Anthoay ).  Calio. 

Deputy  Administrator,  National  Oceanic  and 
Atmospheric  Administration. 

[PR  Doc.  85-20629  Filed  8-28-85:  8:45  am] 

•lUOM  COM  Mte-i>-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishing  an  Import  Lknlt  for 
Certain  Man-Mad*  Fit>ar  TextUa 
Products  Produced  or  Manufactured  in 
ttia  Paopta'a  R*put><tc  of  China 

August  26. 1965. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  30, 
1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

In  June  17, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
25114),  which  established  an  import 
restraint  limit  of  403,100  dozen  for  man- 
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made  fiber  underwear  in  Category  652, 
produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  ninety-day  period  which 
began  on  May  30, 1985  and  extends 
through  August  27. 1985.  The  notice  also 
stated  that  the  Government  of  the 
People's  Republic  of  China  is  obligated 
under  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  19. 1963.  as  amended,  if  no 
mutually  satisfactory  solution  is  reached 
on  a  level  for  this  category  during 
consultations,  to  limit  its  exports  during 
the  twelve-month  period  immediately 
following  the  ninety-day  consultation 
period  to  1,235.609  dozen. 

No  solution  has  been  reached  in 
consultations  on  a  mutually  satisfactory 
limit  Hie  United  States  Government  has 
decided,  therefore,  to  control  imports  in 
category  652.  exported  during  the 
twelve-month  period  beginning  on 
August  28, 1985  at  the  level  described 
above.  Hie  United  States  remains 
committeed  to  finding  a  solution 
concerning  this  category.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  the  People's 
Republic  of  China,  further  notice  will  be 
published  in  the  Federal  Register. 

In  the  event  the  limit  established  for 
the  ninety-day  period  has  been 
exceeded,  such  excess  amount,  if 
allowed  to  enter,  will  be  charged  to  the 
level  established  for  the  designated 
twelve-month  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S. U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3,  1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  AprU  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  28622).  July 
16, 1984  (49  FR  28754),November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

Walter  C  Lraahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  28. 1985. 

Committee  for  tiie  Implementetioii  of  Textile 
AgrsMnents 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
D.C.  20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1954).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 


1973,  as  extended  on  December  15. 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  effected  by  exchange  of  notes 
dated  August  19, 1983,  as  amended,  l>etween 
the  Governments  of  the  United  States  and  the 
People's  Repubhc  of  China;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
August  30. 1965,  entry  into  the  United  States 
for  consumption  and  *vithdrawal  from 
warehouse  for  consumption  of  man-made 
tiher  textile  products  in  Category  652. 
produced  or  manufactured  in  the  People's 
Repubhc  of  China  and  exported  during  the 
twelve-month  period  beginning  on  August  28. 
1985  and  extending  through  August  27, 1986, 
in  excess  of  1.235,609  doien.* 

Textile  products  in  Category  652  which  are 
in  excess  of  the  ninety-day  limit  previously 
established  shall  be  subject  to  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Registar  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7. 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14. 1983  (46  FR  55607).  December  30, 1983  (48 
FR  57584),  April  4,  1984  (40  FR  13397),  June  28, 
1984  (49  FR  26622),  July  16. 1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commission  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumpticMi  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  6 
U.S.C.  553  (a)(1). 

Sincerely, 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  85-20701  Filed  8-28-85;  8:45  am] 
BHJJNa  cooc  ssis-oe-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Financial  Products  Advisory 
Committss;  M««ting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  1, 10(a) 
and  41  CFR  101-6.1015(b),  that  the 
Commodity  Futures  Trading 
Commission's  Financial  Products 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  Second  Floor  Large 
Meeting  Room  at  the  Offices  of 


'  The  restraint  limit  has  not  t>een  adjusted  to 
account  for  any  imports  exported  after  May  29, 
1985. 


Goldman.  Sachs  &  Co.  located  at  85 
Broad  Street  New  York,  New  York 
10004.  on  Friday.  September  20. 1985. 
beginning  at  9:30  a.m.  and  lasting  until 
3:30  p.m.  The  agenda  will  consist  of: 

1.  Discussions  concerning  off- 
exchange  trading  of  derivative  financial 
products,  including  comments  from 
exchanges  and  large  financial 
institutions. 

2.  Discussion  concerning  the  purpose 
and  nature  of  the  Commission's  hedging 
derinition  and  its  applicability  to 
Hnancial  futures  and  options,  if  time 
permits. 

3.  Other  Committee  business: 

a.  Discussion  of  agenda  items  and 
scheduling  for  future  Committee 
meetings. 

b.  Any  other  business  which  may 
properly  come  before  the  Committee. 

The  piupose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above  Hsted  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
financial  products  issues.  The  purposes 
and  objectives  of  the  Advisory 
Committee  are  more  fully  set  forth  at  SO 
FR  21332  (May  23, 1985). 

The  meeting  is  open  to  the  public  The 
Chairman  of  the  Advisory  Committee. 
Commissioner  Robert  R.  Davis,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  maU  a 
copy  of  the  statement  to  the  attention  of: 
The  Commodity  Futures  Trading 
Commission  Financial  Products 
Advisory  Committee  c/o  Robert  T. 
Bemat  or  Becky ).  Baker,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington.  D.C  20581.  to 
be  received  prior  to  the  date  of  the 
meeting.  Members  of  the  pubUc  who 
wish  to  make  oral  statements  should 
also  inform  Mr.  Bemat  or  Ms.  Baker  in 
writing  at  the  above  address  at  least 
three  days  prior  to  the  meeting. 
Provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  reasonable 
duration. 

Issued  in  Washington.  D.C.  the  2Bth  day  of 
August  1985  by  the  Commission. 
Lynn  K.  Gilbort. 

Deputy  Secretary  of  the  Commission. 
[FR  Doc.  85-20676  Filed  8-28-85;  8:45  am] 

BHXINO  COOE  S3S1-01-M 
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DEPARTMENT  Of  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

August  22. 1985. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Enhanced  Non- 
Nuclear  Munition  Storage  will  meet 
September  25-26. 1985.  from  9:00  a.m.  to 
5:00  p.m.  each  day.  at  The  Pentagon. 
Room  5D982.  Washington.  DC. 

The  purpose  of  this  meeting  is  to 
review  information  previously  presented 
to  the  Committee  and  to  draft  a  final 
report. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b{c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  publia 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  |.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-20623  Filed  8-28-85;  8:45  am] 

■NXING  CODE  MIO-01-M 


Corps  of  Engineers,  Department  of 
ttie  Army 

intent  to  Prepare  a  Draft 
Environmentai  Impact  Statement 
(DEIS);  Construction  of  a  Confined 
Disposal  Fadiity  (CDF)  for  Dredge 
Material  at  Toledo,  OH 

agency:  U.S.  Army  Engineer  District 
Buffalo.  DOD. 

ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
PEIS). 

summary: 

1.  Description  of  Action.  The  proposed 
action  would  involve  the  construction  of 
a  Con^ned  Disposal  Facility  (CDF) 
about  200  acres  in  size.  The  CDF  would 
be  constructed  by  enclosing  an  area  of 
Maumee  Bay  with  a  stone  protected 
dike.  The  purpose  of  the  action  is  create 
additional  conHned  dredged  material 
capacity  for  polluted  sediments  which 
are  dredged  annually  from  the  Federal 
Navigation  Channel  in  the  Maumee 
River  and  Bay  at  Toledo.  OH.  It  is 
anticipated  that  the  existing  CDF  will  be 
filled  in  3  to  6  years.  The  purpose  of  the 
Draft  Environmental  Impact  Statement 
is  to  address  the  environmental  impacts 
associated  with  the  construction,  siting 
and  operation  of  the  facility. 


2.  Alternatives.  A  wide  range  of 
alternatives  will  be  addressed  in  the 
Draft  EIS.  The  alternatives  presently 
being  considered  include  the 
construction  of  a  facility  adjacent  to  the 
existing  facility,  construction  of  a  new 
facility  in  various  locations  within  the 
bay:  the  construction  of  a  facility  which 
will  provide  additional  benefits  such  as 
shore  protection;  upland  disposal;  reuse 
of  existing  facilities  and  the  "no  action" 
alternative. 

3.  Scoping  Process.  Considerable 
agency  and  public  coordination  has 
been  performed  prior  to  the  preparation 
of  the  Draft  EIS.  Additional  cocrdination 
will  be  accomplished  during  preparation 
of  the  Draft  and  Final  EIS.  The 
participation  of  concerned  Federal, 
State,  and  local  agencies,  and  other 
interested  private  organizations  and 
parties  is  invited.  Significant  issues  to 
be  analyzed  in  the  Draft  EIS  include  the 
environmental  impacts  associated  with 
the  siting  of  a  Confined  Disposal  Facility 
and  the  feasibility  of  reuse  of  the 
material. 

4.  Scoping  Meeting.  No  scoping 
meeting  is  currently  scheduled. 

5.  Availability.  The  Draft  EIS  is 
scheduled  to  be  available  for  review  in 
December,  1985. 

ADDRESS:  Questions  about  the  proposed 
action  and  Draft  EIS  can  be  addressed 
to  the  District  Conmiander,  Attn:  Mr. 
William  F.  MacDonald.  U.S.  Army 
Engineer  District,  Buffalo.  1778  Niagara 
Street,  Buffalo,  New  York  14207, 
telephone  (716)  876-5454.  extension 
2175,  or  FTS  473-2175. 

Dated:  August  21. 1985. 

Daaie!  R.  Clark, 

Colonel.  Corps  of  Engineers.  District 
Commander. 

(FR  Doc.  85-20721  Filed  8-28-85;  8:45  am) 

BIUJNG  CODE  371(M»-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Proposed  Consent  Order  WItli 
Marathon  Petroleum  Co.;  Correction 

agency:  Department  of  Energy. 
action:  Proposed  Consent  Order 
Correction. 

summary:  This  docimient  corrects  an 
inadvertent  omission  in  the  Notice  of 
Proposed  Consent  Order  with  Marathon 
Petroleum  Company,  which  appeared  at 
pages  34901  in  the  Federal  Renter  of 
Wednesday.  August  28, 1985,  (50  FR 
34901). 


FOR  FURTHER  INFORMATION  CONTACT: 

Meyer  Magence,  Economic  Regulatory 
Administration,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252-4945. 

The  following  correction  is  made  at 
page  34903,  column  3,  of  the  Notice  of 
Proposed  Consent  Order  appearing  in 
the  Federal  Register  on  August  28, 1985 
(50  FR  34901): 

Under  section  IV  'Terms  and 
Conditions  of  the  Consent  Order," 
following  subparagraph  (b),  the 
following  subparagraph  is  added: 

(c)  the  issues  or  claims  pending  or 
arising  out  of  the  subject  matter  now 
before  the  courts  in  Marathon  Oil 
Company  v.  DOE,  Civil  Action  No.  81- 
634  (N.D.  Ohio,  Western  Div.),  and  in 
Texaco  v.  DOE.,  Civil  Action  No.  84-391 
(D.  Del.),  American  Petrofina  v.  DOE, 
Civil  Action  No.  84-410  (D.  Del.)  and 
Pennszoil  v.  DOE,  Civil  Action  No.  84- 
456  (D.  Del); 

Issued  in  Washington,  D.C.  on  August  28. 
1985. 
MiltOD  C.  Lorenz, 

Special  Counsel,  Economic  Regulatory 

Administration. 

(FR  Doc.  85-20912  Filed  8-28-85;  11:57  am] 

BIUJNO  CODE  MSO-OI-H 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA85-41-000] 

Mid-America  Gas  Line  Corp.;  Petition 
for  Adjustment 

August  23, 1985. 

Take  notice  that  on  June  18, 1985,  Mid- 
America  Gas  Line  Corporation  filed  a 
petition  for  adjustment  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978,  requesting  an  extension  of 
time  within  which  to  make  Btu  refunds 
required  pursuant  to  Commission  Order 
Nos.  399,  399-A  and  399-B. 

Mid-America  states  that  it  will  agree 
to  have  the  purchaser,  Northwest 
Central  Pipeline  Corporation,  deduct  25 
percent  from  Mid-America's  monthly 
revenue  check  derived  from  its  sales  of 
gas  at  Meter  Station  No.  13283  until  its 
Btu  refimd  obligation,  including  accrued 
interest,  is  fully  satisfied.  Mid-America 
states  that  the  payback  period  will  be 
approximately  seven  months  and  will  be 
completed  by  January  31, 1986.  Mid- 
America  indicates  that  the  proposed 
schedule  of  payments  will  prevent  it 
from  suffering  financial  hardship. 
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The  procedures  applicable  to  the 
conduct  of  this  proceeding  are  set  forth 
in  Rules  1101-1117  (Subpart  K)  of  the 
Commission's  rules  of  practice  and 
procedure.  Any  person  desiring  to 
participate  in  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  1105.  All  motions  to  intervene  must 
be  filed  within  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Kenneth  F.  Pkimb, 
Secretary. 
[FB  Doc.  85-20643  Filed  S-28-85;  8:45  am) 

BILUNQ  CODE  8717-01-11 


[Docket  Na  TA85-2-15-002] 

Mid  Louisiana  Gas  Ca;  Compiianca 
Filing 

August  22. 1985. 

Take  notice  that  on  August  14, 1985, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  as  a  part 
of  First  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff.  Revised  Fifty-Second 
Revised  Sheet  No.  3a  and  Fifth  Revised 
Sheet  No.  26a  to  become  effective 
August  1. 1985.  According  to 
S  381.103(b)(2)(iii)  of  the  Commission's 
regulations  (18  CFR  381.103(b)(2)(iii)), 
the  date  of  filing  is  the  date  on  which 
the  Commission  receives  the 
appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  August  16, 
1985. 

Mid  Louisiana  states  that  the  purpose 
of  Revised  Fifty-Second  Revised  Sheet 
No.  3a  is  to  reflect  the  removal  of 
concurrent  exchange  imbalances  from 
the  sales  volumes  utilized  in  computing 
Mid  Louisiana's  monthly  Account  No. 
191  balances.  This  revision  results  in  an 
increase  of  4.47f  per  Mcf  to  Mid 
Louisiana's  rates  under  Rate  Schedules 
G-1,  SG-1  and  M.  The  purpose  of  Fifth 
Revised  Sheet  No.  26a  is  to  reflect  a 
change  to  the  PGA  clause  of  Mid 
Louisiana's  FERC  Gas  Tariff  to  clarify 
that  conciurent  exchange  imbalances 
are  not  to  be  included  in  the  monthly 
computation  of  Account  No.  191 
balances. 

Copies  of  this  filing  have  been  mailed 
to  Mid  Louisiana's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 


385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  30, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-20644  Filed  8-28-85:  8:45  am] 

BtLLINQ  COOC  •717-01-M 


[Docket  No.  RP85-185-0001 

MIGC,  Inc.;  Initial  Rate  Scttedule  Filing 

August  23. 1985. 

Take  notice  that  MIGC.  Inc..  on 
August  16. 1985.  tendered  for  filing 
initial  Rate  Schedule  T-1  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1. 

Rate  Schedule  T-1  is  proposed  as  a 
generally  applicable  transportation  tariff 
stating  the  rate  to  be  charged  for 
transportation  provided  by  MIGC  under 
18  CFR  157.209  and  18  CFR  Part  284  of 
the  Commission's  regulations.  The 
proposed  effective  date  for  Rate 
Schedule  T-1  is  February  8. 1985. 

Rate  Schedule  T-1  contains  an  initial 
rate  of  63.42  cents  per  MMBtu  which  is 
applicant's  system-wide  transportation 
rate  as  filed  in  Docket  No.  RP84-15-000. 
and  is  subject  to  refund  pending  the 
outcome  of  that  docket.  Applicant's  rate 
may  change  from  time  to  time  to  reflect 
changes  in  applicant's  cost  of  service  or 
in  the  methodology  used  in  the 
computation  of  its  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426.  in  accordance  with 
S§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385-211).  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  3. 1985.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Kenneth  F.  Ptumb, 
Secretary. 
[FR  Doc.  85-20645  Filed  8-28-85;  8:45  am] 

MLUNO  CODE  6717-01-«l 


[Docket  No.  TA8&- 1-37-000. 001] 

Northwest  Pipeline  Corp4  Ctianga  in 
Rates  Pursuant  to  Purchaaed  Gas  Cost 
Adjustment 

August  23. 1965. 

Take  notice  that  on  August  15. 1985, 
Northwest  Pipeline  Corporation 
("Northwest ")  submitted  for  filing  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  rate  schedules 
affected  by  and  subject  to  Article  16, 
Purchased  Gas  Cost  Adjustment 
Provision  CTGA").  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  Such 
change  in  rates  is  for  the  purpose  of:  (1) 
reflecting  changes  in  Northwest's 
estimated  cost  of  purchased  gas  and  (2) 
projecting  incremental  surcharges  to  be 
assessed  Northwest's  affected  direct 
and  sales  for  resale  customers  pursuant 
to  Order  49. 

The  current  PGA  adjustment,  for 
which  notice  is  given  herein,  aggregates 
to  an  increase  of  .071<  per  dierm  in  the 
commodity  rate  for  all  rate  schedules 
affected  by  and  subject  to  the  PGA  as 
set  forth  on  Twenty-First  Revised  Sheet 
No.  10  (Consenting  Parties)  and  Third 
Amended  Substitute  Nineteenth  Revised 
Sheet  No.  10  (Nonconsenting  Parties). 
There  is  no  change  in  the  demand  rates. 
The  annual  change  in  Northwest's  rates 
is  an  increase  of  approximately 
$1,760,656.  Northwest  has  requested  an 
effective  date  of  October  1. 1985. 

Northwest  also  tendered  for  filing  and 
acceptance  Eleventh  Revised  Sheet  No. 
10-B  setting  forth  revised  projected 
incremental  pricing  surcharges  to 
become  effective  October  1. 1985.  as 
part  of  the  instant  filing. 

A  copy  of  this  filing  has  been  mailed 
to  all  parties  of  record  in  Docket  No. 
RP72-154-000.  upon  all  jurisdictional 
customers,  and  affected  state  regulatory 
commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington 
D.C.  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Sept.  3, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Commission 
and  are  available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-20646  Filed  8-2&-85;  8:45  am] 
BtujNQ  CODE  crir-oi-n 
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(Dockat  No.  AP«5-1S4-000] 
Southern  Natural  Gas  Co.;  Petition 

August  23.  1985. 

Talce  notice  that  on  August  14, 1985, 
Southern  Natural  Gas  Company 
(Southern)  filed  a  petition  requesting 
authorization  to  implement  a  direct 
billing  procedure  for  retroactive  Order 
No.  94  costs  in  lieu  of  recovering  such 
costs  through  its  PGA  mechanism. 

Under  the  proposed  procedure. 
Southern  would  direct  bill  each  of  its 
customers  for  its  proportionate  share  of 
the  Order  Nft.  94  costs  incurred  by 
Southern  during  the  period  from  July  25, 
1980  through  March  31. 1985.  plus 
interest,  based  on  the  ratio  of  that 
customer's  annual  purchases  from 
Southern  to  the  total  of  all  purchases 
from  Southern  during  the  same  period. 
Customers  would  have  the  option  of 
paying  such  amounts  in  a  lump  sum  or 
in  twelve  equal  monthly  installments. 
Southern  states  that  the  special  billing 
procedure  in  necessary  to  avoid 
undesirable  market  distortions  and 
inequitable  allocation  of  costs  among 
Southern's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E..  Washington. 
D.C.  20426,  in  accordance  with 
SS  385.214  and  385.211  of  this  chapter. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  3, 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-20647  Filed  8-28-85:  8:45  am) 
MLUNO  COK  (TIT-OI-M 


(Docket  Na  GPS5-39-000] 

Natural  Gaa  Policy  Act;  Petition  to 
Reopen  and  Vacate  Rnal  Well 
Category  Determinations  and  Request 
to  WIttidraw;  Appaiactiian  Energy,  Inc. 

August  23,  iges. 

Commonwealth  of  Pennsylvania, 
Department  of  Environmental  Resources, 
Section  102  Determinations,  Appalachian 
Energy,  Inc.,  Adrian  Sorenson  No.  1  Well, 
FERC  JD  No.  80-32779,  Richard  C.  Farver  No. 
1  Well.  FERC  JD  No.  80-*57a7,  R.  Marsh  No.  1 
Well,  FERC  ID  No.  81-2011,  R.K.  Farver  No.  1 
Well.  FERC  p  No.  81-2012.  A.  Bishop  No.  1 


Well,  FERC  ID  No.  81-2013,  B.  Wilson  No.  1 
Well,  FERC  ID  No.  81-9664,  W.  Wilson  No.  1 
Well,  FERC  ID  No.  81-10302,  L.  Meerdink  No. 
1  Well.  FERC  ID  No.  81-19066.  B.  Warner  No. 
1  Well,  FERC  ID  No.  81-21756,  R.  Warner,  No. 
1  Well.  FERC  ID  No.  81-47187. 

Take  notice  that  on  June  14. 1965. 
Appalachian  Energy,  Inc.  (Appalachian) 
filed  with  the  Commission  pursuant  to 
§  275.205  of  the  Commission's 
regulations  a  petition  to  reopen  and 
vacate  final  well  category 
determinations  under  section  102  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
for  the  wells  listed  in  the  caption  of  this 
notice,  each  of  which  is  located  in  Erie 
County,  Pennsylvania.  *  Appalachian 
also  requests  authorization  to  withdraw 
its  applications  for  the  determinations. 

Appalachian  filed  its  application  to 
withdraw  the  NGPA  section  102 
determination  for  the  subject  wells  in 
response  to  an  audit  by  the  Commission 
staff,  indicating. that  each  of  the  wells  is 
located  less  than  2.5  miles  from  the 
nearest  marker  well. 

The  question  of  whether,  refunds,  plus 
interest  calculated  under  §  154.102(c)  of 
the  regulations,  will  be  required  is  a 
matter  which  will  be  considered  by  the 
Commission  in  ruling  on  the  subject 
petition. 

Any  person  desiring  to  be  heard  or 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426.  not  later  than 
30  days  following  publication  of  this 
notice  in  the  Federal  Register.  All 
protests  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in 
accordance  with  Rule  214.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  available  for  public  inspection. 
Kaimeth  F.  Plumb. 
Secretary. 

[FR  Doc.  85-20648  Filed  8-28-65;  8:45  am] 
MUJNa  CODE  triT-OI-M 


'  Notices  of  Penngylvania's  determinations  were 
received  for  the  Adrian  Sorenson  well  on  May  8, 
1980:  for  the  Richard  C.  Farver  well  on  July  11,  1980; 
for  the  R.  Marsh  well  on  October  16. 1980;  for  the 
R.K.  Farver  well  on  October  18, 1980;  for  the  A. 
Bishop  well  on  October  16. 1980:  for  the  B.  Wilson 
well  on  December  22, 1980;  for  the  W.  Wilson  well 
on  December  29, 1980:  for  the  L  Meerdink  well  on 
February  26, 1981:  for  the  B.  Warner  well  on  March 
12. 1981:  and  for  the  R.  Warner  well  on  August  27. 
1981.  No  action  was  taken  by  the  Commission  with 
regard  to  these  determinations  and  the 
determinations  became  final  45  days  following 
notification  pursuant  to  |  275.202(a)  of  the 
Commission's  regulations. 


.  [Docket  No.  RPS&-183-O001 

Algonquin  Gas  Transmission  Co.; 
Petition  for  Autttority  to  Flow  Through 
Direct  Billed  Order  No.  94  Costs 

August  23, 1965. 

Take  notice  that  on  August  14, 1985.    « 
Algonquin  Gas  Transmission  Company 
("Algonquin  Gas")  petitioned  the 
Federal  Energy  Regulatory  Commission 
("Commission")  for  authority  to  flow 
through  to  its  customers  any  direct 
billed  charges  that  Algonquin  Gas  may. 
be  required  to  pay  to  its  pipeline 
suppliers  as  a  result  of  retroactive 
payments  for  production-related  costs 
incurred  by  such  suppliers.  Algonquin 
Gas  notes  that  its  petition  is  made  in 
light  of  the  July  3, 1985  filing,  in  Docket 
No.  RP85-170-000.  by  Texas  Eastern 
Transmission  Corporation  ("Texas 
Eastern")  of  a  petition  for  authority  to 
direct  bill  Algonquin  Gas  (and  others) 
certain  Order  No.  94  costs. 

All  as  is  more  fully  set  forth  in  its 
petition.  Algonquin  Gas  proposes  to 
flow  through  charges  from  Texas 
Eastern  based  on  its  customers'  actual 
purchases  during  the  retroactive  period 
under  rate  schedules  where  the  gas 
supply  comes  from  Texas  Eastern. 
Algonquin  Gas  also  proposes  to  permit 
its  customers  to  elect  a  lump  sum 
payment  or  twelve  monthly  installment 
payments,  thus  mirroring  the  options 
made  available  by  Texas  Eastern. 
Algonquin  Gas  requests  any  necessary 
waivers  of  the  Commission's 
Regulations  to  effect  the  proposed  flow 
through  direct  billing. 

Algonquin  Gas  submits  that  its 
proposal  will  avoid  raising  current  rates 
by  inclusion  of  extraordinary  costs  in  its 
purchased  gas  adjustments,  and  that  the 
use  of  actual  past  purchases  will  more 
closely  match  cost  incurrence  with  cost 
responsibility. 

Algonquin  Gas  states  that  it  has 
served  copies  of  its  petition  upon  all 
affected  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  vdth  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
214).  All  such  motions  or  protests  should 
be  filed  on  or  before  September  3. 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-20637  Filed  8-2»-a5;  8:45  am] 

BILUNQ  COOC  a717-0t-M 

[Doek*t  No.  TA85-15-20-003] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  22, 1985. 

Take  notice  that  Algonquin  Cas 
Transmission  Company  ("Algonquin 
Gas")  on  August  15, 1985  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Sixth  Revised  Sheet  No.  211 
Sixteenth  Revised  Sheet  No.  213 

Algonquin  Gas  states  that  such  tariff 
sheets  are  being  filed  to  reflect  in 
Algonquin  Gas'  Rate  Schedules  STB  and 
S-IS  the  effect  of  changes  in  Texas 
Eastern  Transmission  Corporation's 
( "Texas  Eastern")  underlying  Rate 
Scheduls  SS-II  and  ISS-III. 

Algonquin  Gas  requests  that  the 
Commission  accept  the  revised  tariff 
sheets  filed  herein  to  be  effective  August 
1, 1985,  to  coincide  with  the  proposed 
effective  date  of  Texas  Eastern's     . 
changes. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  or 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  30, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-20638  Filed  8-28-65;  8:45  am] 
BtujNa  COOC  trirmiHi 
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[Docket  No.  SA85-46-000] 

Aubrey  C.  Black;  Petition  for 
Adjustment 

August  22, 1985. 

Take  notice  that  on  July  29, 1985. 
Aubrey  C.  Black  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
petition  for  relief  under  section  502(c)  of 
the  Natural  Gas  Policy  Act  of  1978.  Mr. 
Black  seeks  relief  from  the  refund 
requirements  resulting  from  theBtu 
measurement  adjustments  established 
by  Commission  Order  Nos.  399  and  399- 
A  for  gas  sold  to  Trunkline  Gas 
Company  from  the  Lloyd  Well  No.  1  and 
the  Carlisle  Well  No.  1,  Ben  Bolt  Field, 
Jim  Well  County,  Texas. 

Mr.  Black  states  that  production  from 
Carlisle  Well  No.  1  commenced  May 

1979  and  was  plugged  and  abandoned 
on  December  23, 1981.  Production  from 
the  Lloyd  Well  No.  1  commenced  July 

1980  and  last  production  from  the  well 
was  in  February  1983.  Since  both  wells 
are  no  longer  producing,  Mr.  Black 
states  that  it  will  be  impossible  to  obtain 
from  the  royalty  interest  owners  and 
working  interest  owners  their  portion  of 
the  Btu  refund  from  the  wells.  Mr.  Black 
asserts  that  denial  of  relief  would  cause 
irreparable  financial  injury  and 
hardship. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.1101  et  sag. 
(1984)).  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-20639  Filed  8-28-85;  8:45  am] 
BtuNQ  COOC  crir-oi-M 


[Docket  No.  TA85-5-32-000, 001] 

Colorado  Interstate  Gas  Co.;  Proposed 
Change  in  Rates  Under  Purchased  Gas 
Adjustment  Clause  Provision 

August  23, 1985. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG),  on  August  15, 1985, 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  to  be  effective  September  28, 1985. 
The  date  of  September  28. 1985,  is 
requested  to  allow  the  rates  proposed 
herein  to  become  effective  coincident 
with  those  in  Docket  No.  RP85-122-000, 
CIG's  general  rate  filing.  CIG  requests 


waiver  of  its  applicable  tariff  provisions 
to  implement  the  September  28, 1985. 
effective  date.  The  decreased 
jurisdictional  cost  to  CIG  of  purchased 
gas  proposed  by  the  filing  amounts  to 
approximately  $75.1  million  below  the 
rates  which  are  proposed  to  become 
effective  on  September  28, 1985,  in 
Docket  No.  RP85-122.  Due  to  the 
absence  of  any  projected  maximum 
surcharge  absorption  capability  on 
CIG's  system,  no  reduction  in  CIG's 
Estimated  Actual  Cost  of  Purchased  Gas 
for  incremental  pricing  purposes  is 
reflected  in  the  filing. 

Copies  of  this  filing  have  been  served 
upon  the  Company's  jurisdictional 
customers  and  other  interested  persons, 
including  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  rules  of 
practice  and  procedure  (18  CFR  385.211, 
365.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Sieptember 
3, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-20640  Filed  6-28-85;  8:45  am] 
BILUNG  CODE  triT-OI-M 


[Docket  No.  TA8S-&-51-4»0. 001] 

Great  Lakes  Gas  Transmission  Co^ 
Proposed  Changes  In  FJEJR.C  Gas 
Tariff  Under  Purchased  Gas 
Adjustment  Clause  Provisions 

August  23, 1985. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes"), 
on  August  19, 1985,  tendered  for  filing 
Fifty-Third  Revised  Sheet  No.  57  to  its 
FERC  Gas  Tariff.  First  Revised  Voliune 
No.l. 

Great  Lakes  states  that  the  filing 
provides  for  a  reduction,  estimated  at 
$2,138,000  on  an  annual  basis,  in  the  cost 
of  gas  resold  by  Great  Lakes  to 
Michigan  Consolidated  Gas  Company 
(Mich  Con)  resulting  from  recent 
negotiations  between  &eat  Lakes  and 
TransCanada  Pipelines  Limited 
('TransCanada"),  the  sole  supplier  of 
natural  gas  to  Great  Lakes.  The  reduced 
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pricing  applies  to  natural  gas  sold  to 
Mich  Con  by  Great  Lakes  in  four  small 
communities  in  Northern  Michigan 
which  are  fully  dependent  on  the  Great 
Lakes'  system  for  their  natural  gas 
requirements.  All  deliveries  of  gas  to 
Mich  Con,  including  those  for  which  the 
price  is  being  reduced  herein,  will 
continue  to  be  made  under  Rate 
Schedule  CQ-1  and.  except  for  the 
reduced  price  for  certain  volumes,  all 
other  provisions  of  CQ-1  Rate  Schedule 
would  continue  to  apply  with  full  force 
and  effect  to  all  volumes  sold  by  Great 
Lakes  to  Mich  Con.  This  reduction  in  the 
border  price  of  Canadian  gas  has  been 
negotiated  to  meet  the  competitive 
requirements  of  the  respective  markets 
being  served. 

Great  Lakes  has  requested  various 
waivers  of  the  Commission's 
Regulations  so  as  to  permit  the  out-of- 
period  PGA  filing  to  become  effective 
August  14. 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
practice  and  procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Sieptember 
3. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kanneth  F.  Plumb. 
Secretary. 

[FR  Doc.  85-20641  Filed  8-28-65:  8:45  am] 
BNJJNQ  cooc  crir-ei-M 

[Docket  No.  ES85-5S-000] 

iowa  Southern  Utilities  C04 
Application 

August  22. 1985. 

Take  notice  that  on  August  15. 1985, 
Iowa  Southern  Utilities  Company  filed 
an  application,  pursuant  to  section  204 
of  the  Federal  Power  Act,  seeking 
authorization,  to  negotiate  the  issuance 
of  not  more  than  $20  million  of  long-term 
notes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  rules  of 


practice  and  proced^e  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  %vishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennstfa  F.  Pnimb. 
Secretary. 

(PR  Doc.  85-20642  FUed  S-28-85:  8:45  am] 

mixhm  cook  •nr-m-w 


[Docket  Na  TA85-2-21-002] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  26, 1985. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  Augiist  20. 1985.  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
to  be  effective  as  follows: 

August  1. 198S 

One  hundredth  Revised  Sheet  No.  16 
Thirty-seventh  Revised  Sheet  No.  64 

September  1.  1985 

One  hundred  and  first  Revised  Sheet  No.  16 
Thirty-eighth  Revised  Sheet  No.  64 

Columbia  states  that  the  tariff  sheets 
designated  as  One  hundredth  Revised 
Sheet  No.  16  and  Thirty-seventh  Revised 
Sheet  No.  64,  proposed  to  be  effective 
August  1. 1985.  are  being  filed  to  comply 
with  Article  II  of  the  Stipulation  and 
Agreement  (Stipulation)  in  Docket  Nos. 
TA82-1-21-001,  et  al.  Such  Article 
provides  that  Columbia  shall  reflect 
during  the  Settlement  Period  the  demand 
and  commodity  rate  impact  resulting 
from  changes  in  its  pipeline  suppliers' 
rate  designs  as  of  the  date  the  change  is 
made  effective  by  the  supplier. 

On  July  31. 1985.  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  filed  revised  rates  effective 
August  1, 1985  in  compliance  with  the 
Commission's  Order  on  Rehearing 
issued  July  12. 1985  in  Docket  Nos. 
RP85-35.  et  al.  Such  filing  reflects  Texas 
Eastern's  implementation  of  a  modified 
fixed  variable  rate  design.  Columbia 
states  that  it  is  making  this  filing  to 
reflect  Texas  Eastern's  change  in  rate 
design. 

Columbia  further  states  that  the  tariff 
sheets  designated  as  One  hundred  and 
first  Revised  Sheet  No.  18  and  Thirty- 


eighth  Revised  Sheet  No.  64.  proposed  to 
be  effective  September  1. 1985.  are  being 
filed  to  adjust  its  July  31, 1985  PGA  filing 
in  Docket  No.  TA85-2-21-000  to 
appropriately  reflect  the  above- 
referenced  rate  impacts  resulting  from 
Texas  Eastern's  change  in  rate  design. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers, 
interested  state  commissions  and  all 
parties  in  Docket  Nos.  TA82-1-21-001. 
etal. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capital 
Street,  NE.,  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September  3 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  vdll 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary.  ■       , 

[PR  Doc.  85-20660  Filed  8-28-65:  8:45  am] 

BILUNQ  OODC  CTIT-CI-M 


[Docket  No«.  RP7»-2»-025  and  RP7»-24- 
0171 

DIstrlgas  of  IMassachusetts  Corp.; 
Filing 

August  26. 1985. 

Take  notice  that  on  August  20. 1985. 
Distrigas  of  Massachusetts  Corporation 
(DOMAC)  tendered  for  fiUng  Fourth 
Substitute  Fifth  Revised  Sheet  No.  17  to 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  This  tariff  sheet  is 
submitted  pursuant  to  the  mandate  of 
the  First  Circuit  Court  of  Appeals  in 
Distrigas  of  Massachusetts  Corp.  v. 
FERC.  751  F.2d  20  (1984).  and  the 
Commission's  "Order  On  Remand" 
issued  July  23, 1985  in  Docket  Nos. 
RP79-23-023  and  RP79-24-015  which 
effectuated  the  court's  mandate. 

Domac  requests  that  the  Commission 
order  the  following: 

(1)  Upon  30  days  notice  the  tendered  tariff 
sheet  he  made  effective  for  the  period  July  5, 
1979  through  August  1, 1981. 

(2)  Due  to  the  Commission's  earlier  refund 
orders  in  this  instance,  DOMAC  ' 
overrefunded  to  its  customers  $1,468,769.66 
plus  interest.  DOMAC  requests  the 


Commission  to  direct  each  of  its  customers  to 
make  reimbursement  to  DOMAC  on  a  lump 
sum  basis,  with  interest  as  accrued  to  the 
date  of  reimbursement. 

DOMAC  states  that  a  copy  of  its  Tiling 
was  mailed  to  each  of  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
4, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-20681  Filed  8-28-85;  8:45  am) 
Btixma  cooE  trir-oi-ii 


[Prelect  No.  7965-001] 

Hydrowaltham;  Surrender  of 
Preliminary  Permit 

August  27,  1985. 

Take  notice  that  Hydrowaltham, 
Permittee  for  the  Moody  Street  Project 
No.  7965  located  on  the  Charles  River  in 
Middlesex  and  Norfolk  Counties,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  June  7, 1984.  and  would  have 
expired  on  November  30. 1985.  The 
Permittee  states  that  analysis  of  the 
Moody  Street  Project  did  not  indicate 
feasibility  for  development. 

The  Permittee  filed  the  request  on 
June  20. 1985,  and  the  preluninary  permit 
for  Project  No.  7965  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  that 
day  is  a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-20682  Filed  8-28-85:  8:45  amj 
MLUNO  CODE  e717-01-M 
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[Docket  No.  RPtS-189-000] 

Midwestern  Ga«  Transmission  Co..; 
Tariff  Filing 

August  26. 1985. 

Take  notice  that  on  August  21, 1985, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  for 
filing  Second  Revised  Sheet  Nos.  32 
through  34  to  Original  Volume  No.  1  of 
its  FERC  Gas  Tariff  to  be  effective  on 
September  20, 1985. 

Midwestern  states  that  the  purpose  of 
these  tariff  sheets  is  to  carry  forward  to 
Midwestem's  customers  the  benefits  of 
Tennessee  Gas  Pipeline  Company's 
(Tennessee)  transportation  program  in 
Article  III  of  the  Settlement  Agreement 
(February  5. 1985)  approved  by  the 
Commission  in  Docket  Nos.  RP83-8,  et 
al.  Specifically,  the  volume  charge  imder 
Rate  schedule  IT-1  will  be  the 
commodity  rate  set  forth  on 
Midwestem's  effective  Tariff  Sheet  No. 
5  applicable  to  the  delivery  point  of  the 
transported  volumes  provided  the 
transported  volumes  are  delivered  to 
Midwestern  by  Tennessee  on  behalf  of 
any  Midwestern  CD  or  SR  customer 
pursuant  to  Tennessee's  transportation 
program.  The  commodity  rate  is 
applicable  to  volumes  transported  by 
Midwestern  which  are  within  a 
customer's  maximum  contract  quantity. 
Additionally,  volumes  transported  at  Uie 
commodity  rate  shall  count  in  fulfilling 
that  customer's  minimum  bill  obligation 
under  its  CD  Rate  Schedule. 

Midwestern  further  states  that  copies 
of  the  filing  have  been  mailed  to  all  of 
its  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  3, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  65-20684  Filed  8-28-85;  8:45  am] 
BtLUNQ  COOE  6717-01-II 


(Docket  No.  RPSS-189-000] 

Nationai  Fuel  Gas  Supply  Corp^ 
Petition  for  AuttMrtty  to  Institute 
Direct  Billing  Procedure  for 
Retroacth/e  Order  No.  94  PaynteiitB 

August  26, 1965. 

Take  notice  that  on  August  21. 1965. 
National  Fuel  Gas  Supply  CorporatioD 
(National)  filed  a  Petition  for  Authority 
To  Institute  Direct  Billing  Procedure  for 
Retroactive  Order  No.  94  Payments. 
National  states  that  it  seeks 
authorization  to  bill  customers  directly 
for  retroactive  Order  No.  94  costs 
because  of  what  it  states  are  inequities 
and  undesirable  maricet  distortions 
inherent  in  recovering  such  costs 
through  purchased  gas  adjustment 
(PGA)  filings.  As  is  more  fully  explained 
in  the  filing,  National  proposes  to 
allocate  retroactive  Order  No.  94  costs 
based  upon  each  customer's  share  of 
National's  total  sales  for  the  production 
period  over  which  the  Order  No.  94 
obUgation  arose  and  to  directly  bill  the 
resulting  amounts,  including  paid  and 
accrued  interest  National  states  that  its 
direct  billing  proposal  will  most  closely 
approximate  the  cost  assignment  that 
would  have  occurred  had  the  payments 
been  made  at  the  same  time  as  the  gas 
purchases  to  which  they  relate. 

National  requests  waiver  of  the 
Commission's  regulations  and  of  its 
tariff,  to  the  extent  necessary,  to  permit 
the  direct  billing  procedure. 

National  states  that  it  has  served  a 
copy  of  the  Petition  on  its  customers, 
interested  state  conmiissions  and  others. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Sieptember 
4, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumli, 
Secretary 
(FR  Doc.  85-20685  Filed  8-28-6S:  &45  am] 

aiUJNO  COOE  •717-«1-ll 
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(Docket  No.  RP8&-1t7-000] 

Northwest  Pipeline  ConM  Change  In 
Gathering  Rates 

August  26. 1985. 

Take  notice  that  on  August  20, 1985, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
a  part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  2,  the  following  tariff  sheet. 

Eighth  Revised  Sheet  No.  2-B 

Such  tariff  change  is  for  the  purpose 
of  reflecting  a  reduction  in  Area 
Gathering  Rates  applicable  to  gathering 
services  performed  in  the  Big  Piney,  San 
Juan,  and  Piceance  Basin  gathering 
systems. 

Northwest  has  requested  an  effective 
date  of  September  1, 1985  for  the  above 
referenced  tariff  sheet. 

A  copy  of  this  ^ling  has  been  mailed 
to  all  jurisdictional  and  affected 
gathering  customers  and  all  affected 
state  regualtory  commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washingtoa 
D.C.  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  3, 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Commission 
and  are  available  for  public  inspection. 
Kennetli  F.  Pluinb, 
Secretory. 
(FR  Doc.  85-20686  Filed  8-28-85;  8:45  am] 

BILUNC  COOE  S717-01-II 


(Docket  Nos.  CP76-492-036  and  CP85-282- 
000] 

Penn-York  Energy  Corp.  and  National 
Fuel  Gas  Supply  Corp.;  On-site 
Inspection 

August  22. 1985. 

Take  notice  that  on  September  11, 
1985,  members  of  the  Commission's 
Environmental  Evaluation  Branch  (staff) 
M/xU  conduct  an  on-site  inspection  of 
Penn-York  Energy  Corporation's  (Penn- 
York)  East  Independence,  West 
Independence  and  Beech  Hill  storage 
fields,  located  within  the  townships  of 
Andover.  Independence  and  Willing, 
and  southeast  of  Wellsville,  Allegany 
County,  New  York.  In  additioa  staff  will 
inspect  Penn- York's  brine  storage 


facilities  and  the  sites  for  new  storage- 
related  facilities  proposed  by  Penn-York 
in  Docket  No.  CP85-282-000. 

Interested  individuals,  and  state  and 
local  agencies  are  invited  to  attend  the 
inspection;  however,  such  attendance 
will  not  confer  party  status.  Any 
individual  seeking  to  be  a  party  to  the 
proceeding  must  hie  a  motion  to 
intervene  under  Rule  214(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214(d)). 

For  further  information  contact  John 
Leiss,  Office  of  Pipeline  and  Producer 
Regulation,  Environmental  Evaluation 
Branch,  RC-853.  825  North  Capitol 
Street.  NE.,  Washington,  D.C.  20426, 
(202)  357-9041. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  85-20687  Filed  8-28-85;  8:45  am] 
MLUNQ  COOK  Kiy-t^-M 


[Project  Na  6702-006] 

Superior  Oil  Co^  Surrender  of 
Preliminary  Permit 

August  27, 1985. 

Take  notice  that  Superior  Oil 
Company,  Permittee  for  the  East  Fork  of 
South  Fork  Salmon  River  Project,  FERC 
No.  6702,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  6702 
was  issued  on  October  24, 1983,  and 
would  have  expired  September  30, 1986. 
The  project  would  have  been  located  on 
the  East  Fork  of  South  Fork  Salmon 
River  in  Valley  County,  Idaho,  within 
the  Payette  National  Forest. 

The  Permittee  filed  the  request  on  July 
12. 1985,  and  the  preliminary  permit  for 
Project  No.  6702  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  apphcations  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-20688  Filed  8-28-85:  8:45  am] 

BILUNG  COOE  e717-01-M 


[Docket  No.  RP74-41-037,  et  ■!.] 

Texas  Eastern  Transmission  Corp.,  et 
al.;  Filing  of  Pipeline  Refund  Reports 
and  Refund  Plans 

August  26. 1985. 

Take  notice  that  the  pipeUnes  listed  in 
the  Appendix  hereto  have  submitted  to 


the  Commission  for  filing  proposed 
refund  reports  or  refimd  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  D.C.  20426,  on  or  before 
September  4, 1985.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

Appendtx 


Rimg 
data 

CompMiy 

DoctalNs. 

5ffJ 

7/8/85 

T*xa*  Eastam 

RP74-41-037 

Tranamiaston 

Report 

Cofp. 

7/22/85 

Corp. 

TA85-1-13-030 

Do 

7/29/85 

Natural  Gat 
PipalkMCo  of 

America. 

RP85-ie2-001 

Btu<. 

7/30/85 

Texat  Gas 
Tranamiaaion 
Corp. 

RP85-84-002 

Btu>. 

7/30/85 

Algonguin  Gaa 
Tranimiaaioo  Co. 

RP72-1 10-039 

R*port. 

8/t/85 

Stmgray  Pipeline 
Co. 

RP85-16-002 

Do. 

8/2/85 

Locust  Ridge  Gaa 
Gathering  Co. 

RP85-86-007 

Do 

8/2/85 

East  Tanneaaaa 
Natural  Gaa  Co. 

RP85-148-004 

Do 

8/5/85 

ANR  Pipeline  Co 

RP85-3e-003 

Do 

8/5/85 

AlalM  ma- 
Tennessee 
Natural  Gas  Co. 

HP85-1 17-001 

Btu' 

8/8/85 

Granite  State  Gaa 
Trantrneaioa 
Inc. 

RP85-1 18-001 

Btu  >. 

8/8/85 

Texas  Eastern 
Corp 

RP85-143-002 

B«u>. 

8/12/85 

Soulfi  Georgia 
Natural  Gas  Co. 

RP84-18-003 

Report 

8/14/85 

Raton  Natural  Gat 
Co. 

RPeS-l  58-002 

Do. 

■  Indicalat  Btu  Measurement  Refund. 

[FR  Doc.  85-20689  Filed  8-28-85;  8:45  am] 
BILUNO  COOE  8717-01 


[Docket  Nos.  QF85-11-001,  et  al.] 

Small  Power  Production  and 
Cogeneratkm  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
AES  Shady  Point,  et  al. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 


1.  AES  Shady  Point 

[Docket  No.  QF85-11-001] 
August  23. 1985. 

On  August  2. 1985,  AES  Shady  Point 
(Applicant)  of  1925  North  Lynn  Street, 
Suite  1200,  Arlington.  Virginia  22209 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
congeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  Supplement  information 
was  filed  on  August  7. 1985  to  complete 
application. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Panama, 
Oklahoma.  The  primary  energy  source 
will  be  coal.  The  net  electric  power 
production  capacity  will  be  295.3 
megawatts.  The  facility  will  consist  of 
coal  fired  fluidized  bed  boilers  and  a 
steam  turbine  generator.  A  portion  of 
the  steam  will  be  extracted  for  process 
use.  Installation  of  the  facility  will  begin 
in  January  1990. 

2.  Milstar  Manufacturing  Corporation 

[Docket  No.  QF84-38-001] 
August  22, 1985. 

On  August  12, 1985,  Milstar 
Manufacturing  Corporation  (Applicant) 
of  1045  Sixth  Avenue,  New  York,  New 
York  lOOia  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  hydroelectric  facility  is  located  on 
the  Kennebec  River  near  the  Town  of 
Waterville  in  Kennebec  County,  Maine. 
The  Applicant  propose  to  increase  the 
power  production  capacity  of  the  facility 
to  6,550  kW  from  4,800  kW  with  the 
addition  of  a  1,750  kW  generator. 
Additionally,  the  Applicant  proposess  to 
modify  the  ownership  by  selling  an 
undivided  one-half  interest  in  the 
facility  to  Kennebec  Hydro  Resources, 
Inc.,  a  wholly-owned  subsidiary  of 
Central  Maine  Power  Company.  All 
other  information  provided  in  the 
original  application  remains  unchanged. 

3. -Native  Sun/Carew 

(Docket  No.  QF85-631-000) 
August  23. 1985. 

On  August  2, 1985,  Native  Sun/Carew 
(Applicant),  of  110  Escondido  Avenue, 
Suite  103,  Vista.  California  92083 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 
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The  facility  is  located  in  Carlsbad, 
California.  The  primary  energy  source  is 
solar  light.  The  potential  electric  power 
production  capacity  is  224  kilowatts. 

4.  Continental  Energy  Associates 

[Docket  No.  QF8S-413-001 ') 
August  22, 1985. 

On  July  31, 1985,  Continental  Energy 
Associates  (Applicant),  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facihty  will  be  located  at  the  coal 
gasification  plant  in  the  Humboldt 
Industrial  Park,  Hazleton,  Pennsylvania. 
The  facility  will  consist,  in  part  of  up  to 
four  engine/generator  units  and  a  waste 
heat  recovery  boiler.  The  primary  source 
of  energy  is  synthetic  coal  gas.  TTie 
electric  power  production  capacity  is  28 
MW.  The  thermal  energy  output  of  the 
facility,  in  the  form  of  steam  and  hot  .- 
water  will  be  available  for  sale  to 
industry  and  for  process  and  heating  use 
in  the  coal  gasification  plant. 

5.  Energy  Capital  Corporation 

[Docket  No.  QF85-642-000] 
August  23, 1985. 

On  August  5, 1985,  Energy  Capital 
Corporation  (AppHcant),  of  280  Newport 
Center  Drive,  Suite  210,  Newport  Beach, 
California  92660  submitted  for  filing  an 
application  for  certification  of  facility  as 
a  qualifying  small  power  production  a 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility  is 
located  in  Kern  County.  California  in  the 
Tehachapi  Mountains.  The  primary 
energy  source  is  wind.  The  facility  will 
have  a  potential  installation  of  70  wind 
turbines  rated  200  kilowatts  each  with  a 
total  capacity  of  14  megawatts. 

6.  Santa  Maria  Associates.  Utah 

[Docket  No.  QF85-644-000] 
August  23, 1985. 

On  August  12, 1985,  Santa  Maria 
Associates,  Utah  (Applicant)  of  200  East 
South  Temple,  Suite  300,  Salt  Lake  City. 
Utah  84111,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  is  located  at  732 
South  Hanson  Way,  Santa  Maria. 
California.  The  facility  consists,  in  part, 
of  a  General  Electiic  Allison  Model  571 
K  gas  turbine/generator,  a  back  pressure 
steam  turbine /generator,  a  condensing 
steam  turbine/generator,  a  heat 
recovery  steam  generator,  a  gas  fired 
duct  burner,  and  a  cooling  tower.  The 
electric  power  production  capacity  of 
the  facility  is  7483  kW.  The  useful 
thermal  energy  will  be  used  for  food 
processing  and  the  operation  of  an 
ammonia  absorbtion  refrigeration 
system.  The  primary  source  of  energy  is 
natural  gas. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intnvene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  85-20690  Filed  S-28-85:  8:45  am] 
BILUNQ  COOe  (TTT-OI-M 


[Prolect  No.  8098-000] 

Donald  K.  Lee;  AvaiiaUUty  of 
Environmental  Aaaasamf 
Finding  of  No  Significant  Impact 

August  27, 1985. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
application  for  exemption  from  licensing 
listed  below  and  has  assessed  the 
environmental  impacts  of  the  proposed 
development. 


'  The  Federal  Energy  Regulatory  Conunission 
issued  an  order  on  February  S,  1985  certifying  this 
facility  at  a  cogeneration  facility  with  an  electric 


power  production  capacity  of  SB  MW.  The  order 
was  issued  to  the  owner  of  record  on  this  dale  (2/S/ 
85).  Hitac  Gasification  Company  of  87  Elm  Street 
Cohasset.  Massachusetts  0202S. 
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Exemptions 


Pioisci  No. 


S9W-000  . 


Profsct  nvTM 


Blun  Spiingi.. 


SUM 


CA 


WaMrbody 


Btutf  Spnngs  Craak„ 


Anptont 


DonMtCUy. 


An  environmental  assessment  (EA) 
was  prepared  for  the  above  proposed 
project.  Based  on  an  independent 
analysis  of  the  above  action  as  set  forth 
in  the  EA.  the  Commission's  staff 
concludes  that  this  project  would  not 
have  significant  effects  on  the  quality  of 
the  human  environment.  Therefore,  an 
environmental  impact  statement  will  not 
be  prepared. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information,  Room  1000.  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-20683  Filed  8-28-85:  8:45  am] 

BIUJNG  COOC  •717-41-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OMS-FRL-288S-9] 

Final  Agency  Actions  Regarding  the 
Motor  Vehicle  Provisions  of  the  Clean 
Air  Act 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Mobile  Source  Final 
Agency  Actions. 

SUMMARY:  This  notice  announces  final 
EPA  actions  taken  in  conjunction  with 
its  mobile  soiu"ce  program.  With  the 
exception  of  the  final  actions  taken  with 
respect  to  Albert  Mardikian  Engineering 
Inc.  (AME)  of  Costa  Mesa.  California 
and  to  Mardikian  Automotive  Research 
and  Development,  (MARD),  of  Houston, 
Texas,  persons  disagreeing  with  these 
Final  actions  may  petition  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  for  review  of  these 
actions.  Persons  disagreeing  with  the 
final  actions  taken  with  respect  to  AME 
in  its  petition  for  reconsideration,  may 
petition  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Persons 
disagreeing  with  the  final  action  taken 
with  regard  to  MARO  and  its  test  results 
may  petition  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  for  review 
of  this  decision.  Failure  to  petition  for 
review  of  these  actions  on  or  before 
October  28, 1985  will  preclude  a 
challenge  later  in  an  EPA  enforcement 
action. 


FOR  FURTHER  INFORMATION  CONTACT 

Cynthia  Garrett  McKnight, 
Manufacturers  Operations  Division, 
(EN-340F)>  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  382-2521. 

SUPPUEMENTARY  INFORMATION:  EPA  haS 

determined  that  all  of  the  actions 
summarized  below  are  final.  Where 
possible,  the  specific  date  on  which  the 
action  became  final  is  specified. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (Act),  EPA  has  determined  that 
except  for  the  AME  and  the  MARD 
decisions,  these  actions  are  of 
nationwide  scope  and  effect. 
Accordingly,  judicial  review  of  these 
actions  is  available  only  by  Tiling  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  or  before  October 
28, 1985.  EPA  has  determined  that  both 
the  AME  and  the  MARD  decisions  are 
locally  or  regionally  applicable. 
Accordingly,  judicial  review  of  the  AME 
decision  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
and  judicial  review  of  the  MARD 
decision  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit. 
The  petition  for  review  should  be  filed 
on  or  before  October  28, 1985.  Under 
section  307  (b)(2)  of  the  Act,  these  final 
actions  and  the  bases  for  them  which 
are  the  subject  of  today's  notice,  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  actions. 

The  following  EPA  actions  regarding 
motor  vehicles  have  become  final: 

1.  On  June  13, 1984,  the  Administrator 
notified  General  Motors  Corporation 
(GM)  that  he  had  found  that  1980  GM 
vehicles  of  engine  family  04E2A  (3.8  liter 
engine  only]  failed  to  comply  with  the 
applicable  federal  emission  standard  for 
NO,.  Under  40  CFR  85.1807.  a 
manufacturer  who  disagrees  with  the 
administrator's  finding  of  nonconformity 
may  file  a  request  for  a  public  hearing 
with  the  Administrator  within  45  days 
after  receipt  of  the  Administrator's 
notification  of  nonconformity.  GM  has 
not  made  a  request  for  a  public  hearing 
within  the  allotted  45  days  and, 
therefore,  the  Administrator's  finding  of 
nonconformity  became  final  on  July  28, 
1984. 


2.  On  May  21, 1985,  the  Administrator 
denied  the  petition  of  Mercedes-Benz  of 
North  America,  Inc.  (MBNA)  to  suspend 
the  imports  regulations  found  at  40  CFR 
85.1501  et  aeq.  MBNA  contended  that 
the  current  imports  reguJatory  program 
is  inconsistent  with  the  act  because 
MBNA  believes  that  many  vehicles 
brought  into  the  United  States  under  this 
program  are  improperly  modified  and  do 
not  comply  with  emission  standards. 

The  Administrator,  however,  decided 
that  immediate  suspension  of  the 
imports  regulations  would  not  be  an 
appropriate  action  at  this  time. 
Therefore,  the  Administrator's  decision 
denying  MBNA's  petition  for  suspension 
of  the  imports  regulations  became  final 
on  May  21, 1985. 

3.  On  March  13, 1985.  the 
Administrator  denied  the  petition  of 
Mercedes-Benz  of  North  America  Inc. 
(MBNA),  to  reconsider  a  previous 
decision  granting  Revere  Classics  a 
waiver  of  the  oxides  of  nitrogen 
standard.  Section  202(b)(6)(B)  of  the  Act 
provides  that  on  petition  of  a 
manufacturer,  the  Administrator  may 
waive  the  1.0  g/mi  NO,  standard  to  a 
level  not  to  exceed  1.5  g/mi  for  any 
class  or  category  of  diesel-powered 
light-duty  vehicles  and  engines 
manufactured  during  the  four  modelv 
year  period  beginning  with  model  year 
1981.  The  Administrator's  decision 
became  final  on  March  13, 1985. 

4.  On  September  28, 1984,  the  Director 
of  the  Manufacturers  Operations 
Division,  Office  of  Mobile  Sources, 
decided  that  certain  test  packets 
submitted  by  Mardikian  Automotive 
Research  and  Development  (MARD)  of 
Houston,  Texas  contained  photographic 
discrepancies  or  duplicative 
photographs  were  unreliable  and  would 
be  rejected.  These  test  packets  were 
submitted  in  support  of  the  admission  of 
imported  nonconforming  vehicles. 
Further,  it  was  decided  that  all  other 
MARD  test  packets  held  pending  this 
decision  would  be  processed  by  the 
Agency  and,  where  appropriate,  the 
Agency  woud  issue  release 
recommendations  to  U.S.  Customs  for 
those  vehicles.  This  decision  became 
final  on  September  28, 1984. 

5.  On  January  29. 1985.  the  Assistant 
Administrator  for  Air  and  Radiation 
denied  the  petition  of  Albert  Mardikian 
Engineering  Inc.  (AME)  of  Costa  Mesa, 
California,  for  reconsideration  of  his 
March  15, 1984  decision.  That  decision 
concerned  the  finding  that  test  results 
from  AME's  Costa  Mesa  laboratory 
were  generally  unreliable  and  lacked 
integrity  and  would  not  be  accepted  to 
support  the  admission  of  imported 
nonconforming  vehicles.  (See  49  CFR 
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22707  (May  31. 1984.))  The  Assistant 
Administrator's  decision  denying  AME's 
request  for  reconsideration  became  final 
on  January  29, 1985. 

8.  On  July  1, 1985.  the  Assistant 
Administrator  for  Air  and  Radiation 
decided  that  the  California  Air 
Resources  Board  (CARB)  does  not 
require  a  waiver  of  federal  preemption 
pursuant  to  section  209(b)  of  the  Act  to 
enforce  sections  43150  through  43155  of 
the  California  Health  and  Safety  Code. 
The  Assistant  Administrator  found  that 
since  California  has  received  waivers  of 
federal  preemption  for  its  motor  vehicle 
emission  standards  and  certification 
procedures,  it  is  therefore  free  to  set 
conditions  precedent  to  registration, 
titling  and  sale  of  motor  vehicles 
without  the  necessity  of  a  separate 
waiver  determination.  The  Assistant 
Administrator  found  that  these 
particular  sections  of  California's  statute 
are  conditions  precedent  since  they 
impose  conditions  upon  which  the  sale, 
titling  or  registration  of  new  motor 
vehicles  in  California  is  contingent  (i.e. 
new  motor  vehicles  must  be  certified  to 
meet  California's  standards  before  they 
are  used  or  sold  in  the  state.) 

Moreover,  the  Assistant 
Administrator  found  that  section  43156 
of  the  California  Health  and  Safety 
Code,  defining  the  term  "new  motor 
vehicle,"  does  not  require  a  waiver  of 
federal  preemption.  Section  209(b)  only 
requires  a  waiver  determination  for 
California's  new  standards  and 
enforcement  procedures  but  not  for  the 
definition  of  terms  used  in  its  statute. 

Finally,  the  Assistant  Administrator 
decided  that  by  waiving  federal 
preemption  under  section  209(b)  for 
California's  new  motor  vehicle 
certification  program.  EPA  has  waived 
federal  preemption  for  California's 
determination  that  importers  for  resale 
are  precluded  from  certifying  new  motor 
vehicles  under  Cahfomia  law.  The 
Assistant  Administrator's  decision 
became  final  on  July  1, 1985. 

7.  On  June  28, 1985,  the  Assistant 
Administrator  for  Air  and  Radiation 
denied  a  request  for  a  public  hearing 
and  comment  period  pursuant  to  section 
209(b)  of  the  Act  submitted  by  the 
Automobile  Importers  Compliance 
Assocation  (AICA).  AICA  requested 
EPA  to  hold  a  hearing  and  to  provide  an 
opportunity  for  public  comment  to 
consider  what  AICA  termed  as 
California's  request  for  a  waiver  of 
Federal  preemption  to  enforce  sections 
43150  through  43156  of  the  California 
Health  and  Safety  Code.  Since  the 
Assistant  Administrator  decided  that 
California  did  not  require  a  waiver  to 
enforce  these  sections  of  its  statute  [see 
Item  6  above),  he  decided  that  AICA's 


characterization  of  California's  request 
was  inaccurate  and  therefore,  no  section 
209(b)  hearing  was  found  to  be 
necessary.  The  Assistant 
Administrator's  decision  became  final 
on  June  28, 1985. 

Dated:  August  23. 1985. 
Richard  D.  WUson, 
Director,  Office  of  Mobile  Sources. 
[FR  Doc.  85-20672  Filed  8-28-85;  8:45  am) 
BILUNaCOOC  UOO-SO-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

(No:  85-757] 

Finance  Subsidiaries  of  Federal 
Associations 

August  26. 1985.  ' 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  new  information  collection 
request,  "Finance  Subsidiaries  of 
Federal  Associations",  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  D.C. 
20503,  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below: 
Director,  Information  Services  Section, 

Office  of  Secretariat,  Federal  Home 

Loan  Bank  Board,  1700  G  Street.  N.W., 

Washington.  D.C.  20552,  Phone:  202- 

377-6933. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Longino,  Office  of  the  General 
Counsel.  Phone:  202-377-6448. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers, 
Secretary. 

[FR  Doc.  85-20659  Filed  8-28-85;  &45  am] 
BKiJNQ  COOi  6730-01-M 


(No:  85-756] 

Industry  Conflict  of  Interest 
Regulations 

August  26. 1985. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Notice. 

summary:  The  public  is  advised  that  die 
Federal  Home  Loan  Bank  Board  has 
submitted  a  new  information  collection 
request.  "Industry  Conflict  of  Interest 
Regulations",  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  pubUcation  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget  Office  of  Information  and 
Regulatory  Affairs,  Washington.  D.C 
20503.  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  aiid 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below: 

Director.  Information  Services  Section. 
Office  of  Secretariat 
Federal  Home  Loan  Bank  Board.  1700  G 

Street  N.W..  Washington.  D.C  20552. 

Phone:  202-377-6033. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rosemary  Stewart  Office  of  the  General 
Counsel.  Phone:  202-377-6437. 

By  the  Federal  Home  Loan  Bank  Boerd. 
Jeff  Sconyera, 
Secretary. 
[FR  Doc.  85-20658  Filed  8-28-85:  a-45  ami 

MLUMQ  CODE  fnO-01-tt 


FEDERAL  MARimiE  COMMISSION 
AgreenMnt(s)  Ffled 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
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Maritime  Conunission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  $  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010485-011. 

Title:  United  States  Atlantic  ft  Gulf 
Ports/Italy.  France  and  Spain  Freight 
Conference. 

Parties: 

Compania  Trasatlantica  Espanola, 
S.A. 

Costa  Line 

Farrell  Lines,  Inc. 

"Italia"  Societa  di  Navigazione,  S.p.A. 

Lykes  Bros.  Steamship  Corp. 

Sea-Land  Service.  Inc. 

Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
would  permit  any  member  to  withdraw 
from  the  conference,  without  penalty,  on 
one  day's  notice,  until  September  17, 
1985.  The  parties  have  requested  a 
shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  26, 1985. 
Bruce  A  Dombrowski. 
Acting  Secretary. 
[FR  Doc.  85-20691  Filed  8-28-65;  8:45  am] 

BtUJIM  COOC  S730-01-II 


Security  for  the  Protection  of  ttie 
Public  Financial  Responsibility  To 
Meet  Liability  incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  To  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Pub.  L.  8»-777  (60  Stat.  1356, 1357)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Society  Expeditions  Cruises,  Inc., 

Adventurer  Cruises,  Inc.  and 

Discoverer  Reederei  GmBH  ft  Co. 

KG 
c/o  Society  Expeditions  Cruises,  Inc.. 

723  Broadway  East,  Seattle. 

Washington  96102. 

Dated:  August  26, 1985. 
Bruce  A.  Dombro%vski, 
Acting  Secretary. 

(FR  Doc  85-20696  Filed  8-28-8S:  8:45  am] 
BNJJNS  COOC  tr»-«V4i 


Security  for  ttte  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  CertiBcate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Pub.  L  89-777  (80  Stat.  1357, 1358)  and 
Federal  Maritime  Commission  General 
Order  20.  as  amended  (46  CFR  Part  540): 
Society  Expeditions  Cruises,  Inc.. 

Adventurer  Cruises,  Inc.  and 

Discoverer  Reederei  GmbH  &  Co. 

KG 
c/o  Society  Expeditions  Cruises,  Inc., 

723  Broadway  East,  Seattle, 

Washington  98102. 

Dated:  August  28, 1985. 
Bruce  A.  Dombrowsid, 

Acting  Secretary. 

(FR  Doc.  85-20697  Filed  8-28-85;  8:45  am] 

WLLINO  CODE  673(M>1-M 


FEDERAL  RESERVE  SYSTEM 

Brunswicit  Bancorp,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  fd^  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  vsrill  also  be  available  for 
inspection  at  the  ofHces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
m.ust  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  20, 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 


Liberty  Street.  New  York,  New  York 
10045: 

1.  Brunswick  Bancorp,  New 
Brunswick,  New  Jersey;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Brunswick  Bank  ft  Trust  Company. 
Manalapan  Township,  New  Jersey. 
Comments  on  this  application  must  be 
received  not  later  than  September  19, 
1985. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Irwin  Union  Corporation, 
Columbus,  Indiana;  to  acquire  100 
percent  of  the  voting  shares  of  lUC 
Holding,  Inc.,  Columbus,  Indiana, 
thereby  indirectly  acquiring  Midwest 
National  Bank,  Indianapolis.  Indiana. 

2.  lUC  Holding,  Inc.,  Columbus. 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Midwest  National  Bank, 
Indianapolis,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  23. 1985. 
James  McAfee, 

A.isociate  Secretary  of  the  Board. 
[FR  Doc.  85-20620  Filed  8-28-85;  8:45  am] 

BILUNO  COOE  S21(H>1-II 


MCorp  and  MCorp  Financial,  Inc.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
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88  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  20, 1985. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  MCorp,  Dallas.  Texas  and  MCorp 
Financial,  Inc.,  Wilmington.  Delaware; 
to  acquire  Ohio  Valley  Data  Control. 
Inc..  Belpre,  Ohio,  and  thereby  engage  in 
providing  to  others  financially  related 
data  processing  and  data  transmission 
services,  facilities,  and  data  bases,  or 
access  to  them  pursuant  to  §  225.25[b)(7) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  23, 1985. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-20621  Filed  8-28-85;  8:45  am] 

BILUNO  COOE  621(M)1-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and 
Health  Statistics  Subcommittee  on 
Policy  and  Direction;  Meeting 

Pursuant  to  the  Federal  Advisory  Act 
(Pub  L  92-463),  notice  is  hereby  given 
that  the  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS) 
Subcommittee  on  Policy  and  Directon 
established  pursuant  to  42  U.S.C.  242k, 
section  306(k)(2)  of  the  Public  Health 
Service  Act.  as  amended,  will  convene 
on  Friday.  September  27. 1985  from  9:00 
a.m.  to  5:00  p.m.  in  Room  303-305-A  of 
the  Hubert  H.  Humphrey  Building.  200 
Independence  Avenue.  SW.. 
Washington.  DC  20201. 

The  Subcommittee  will  meet  to 
discuss  possible  alternative  agendas  for 
the  National  Committee  on  Vital  and 
Health  Stntistics  and  to  consider 
different  operational  structures  to 
address  those  agendas. 

Further  information  regarding  this 
meeting  of  the  Subcommittee  may  be 


obtained  by  contacting  Jack  Anderson. 
National  Center  for  Health  Statistics, 
Room  2-28.  Center  Buildings.  3700  East- 
West  Highway.  Hyattsville.  Maryland 
20782.  telephone  (301)  436-7122. 

Dated:  August  12. 1985. 

Manning  Feinleib. 

Director,  National  Center  for  Health 
Statistics. 

[FR  Doc.  85-20668  Filed  8-2S-85;  8:45  am] 
BILUNQ  COOE  4160-17-M 


Public  Health  Service 

Delegation  of  Autiiority;  Alcohol.  Drug 
Abuse,  and  Mental  Health 
Administration 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  by  the 
Secretary  of  Healtluand  Human  Services 
on  July  5. 1985.  to  the  Assistant 
Secretary  for  Health,  the  Acting 
Assistant  Secretary  for  Health  has 
delegated  to  the  Administrator.  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration,  with  authority  to 
redelegate.  the  authorities  delegated  to 
the  Assistant  Secretary  for  Health  under 
Title  V  of  the  Public  Health  Service  Act 
(42  U.S.C.  290aa  et  seq.).  as  amended, 
concerning  the  administration  and 
coordination  of  the  National  Institute  of 
Mental  Health,  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  and  the 
National  Institute  on  Drug  Abuse. 

The  above  delegation  became 
effective  on  August  7. 1985. 

Dated:  August  7. 1985. 
James  O.  Mason, 

Acting  Assistant  Secretary  for  Health. 
[FR  Doc.  85-20669  Filed  8-28-85;  8:45  am] 

BILUNQ  COOE  4160-20-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Minerals  Management;  Coal  Leases 
Held  for  Ten  Years;  Guidelines 

aqency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  final  guidelines.     - 


summary:  This  Notice  sets  forth 
guidelines  for  the  Department  of  the 
Interior's  administration  of  section 
2(a)(2)(A)  of  the  Act  of  February  25. 1920 
(otherwise  known  as  the  Mineral 
Leasing  Act  (MLA)),  as  amended  (30 
U.S.C.  201(a)(2)(A)).  Section  2(a)(2)(A) 
provides  that  no  onshore  Federal  lease 
may  be  issued  under  MLA  to  any  entity 
that  holds,  and  has  held  for  10  years,  a 
Federal  coal  lease  that  is  not  producing 
in  commercial  quantities.  These 


guidelines  will  be  used  by  Bureau  of 
Land  Management  personnel  in  order  to 
determine  whether  a  Federal  coal 
lessee,  or  any  affiliate,  is  in  compliance 
with  the  requirements  of  section 
2(a)(2)(A)  of  MLA.  when  such  Federal 
coal  lessee  or  affiliate  seeks  to  qualify 
for  any  onshore  Federal  lease  to  be 
issued  pursuant  to  MLA  on  or  after 
August  4. 1986.  The  guidelines  address 
the  several  instances  where  the  holder 
of  a  Federal  coal  lease  can  qualify  for 
any  onshore  Federal  lease  to  be  issued 
pursuant  to  MLA  by  satisf>'ing  the 
section  2(a)(2)(A)  of  MLA  requirements 
for  Federal  coal  leases. 

EFFECTIVE  DATE:  August  29. 1985. 

ADDRESS:  Department  of  the  Interior. 
Bureau  of  Land  Management  (660),  18th 
and  C  Streets  NW.,  Room  3411, 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  W.  Politzer  or  Allen  B.  Agnew. 
(202)  343-7722. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  published 
draft  guidehnes  on  February  15. 1985  (50 
FR  6398).  Conunents  were  invited  for  60 
days,  ending  April  16. 1985.  In  response 
to  requests  from  the  pubUc  for  a  30  day 
extension,  the  comment  period  was 
extended  on  April  12. 1985  (50  FR  14460), 
to  May  13. 1985.  21  comments  were 
received.  The  conunents  are  addressed 
below;  the  text  of  the  guidelines  has 
been  changed  as  appropriate. 

In  general,  comments  addressed  ten 
specific  areas:  applicabihty  of  section 
2(a)(2)(A);  minerals  prohibited  from 
issuance;  Federal  coal  leases  required  to 
be  held  after  being  mined  out;  failure  of 
logical  mining  units;  definition  of 
commercial  quantities:  force  majeure 
suspensions;  relinquishments; 
assignments;  affiliates;  and  guidelines 
vs.  regulations.  Following  general 
discussion  of  the  guidelines  below,  the 
general  and  specific  comments  received 
on  the  ten  specific  areas  are  addressed. 

General  Discussion 

Section  3  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976,  as  amended 
(FCLAA).  added  paragraph  2(a)(2)(A)  to 
MLA.  This  amendment  states  that  any 
entity  that  holds  and  has  held  a  Federal 
coal  lease  for  10  years,  when  such  entity 
is  not  except  as  provided  in  section  7(b) 
of  MLA.  producing  coal  from  the  lease 
deposits  in  commercial  quantities, 
cannot  be  issued  a  Federal  lease 
piu-suant  to  MLA  on  or  after  August  4, 
1986.  Section  7(b)  provides  that  each 
Federal  coal  lease  must  satisfy  the 
requirements  of  diligent  development 
and  continued  operation.  The  following 
discussion  addresses  the  reason  for 
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publication  of  guidelines  and  the  major 
issues  concerning  section  2(a)(2)(A]. 

1.  One  primary  reason  for  the 
publication  of  these  guidelines  is  to 
ensure  uniform  and  consistent 
implementation  of  the  producing  in 
"commercial  quantities"  requirement  of 
section  2(a)(2)(A).  The  determination  of 
compliance  with  producing  in 
commercial  quantities  requires  a 
timeframe  during  which  that  production 
must  occur.  These  guidelines  set  out  a 
h'amework  for  the  Bureau  of  Land 
Management  (BLM)  Field  OfTices  to 
implement  the  current  regulatory 
definition  of  commercial  quantities  (1 
percent  of  the  recoverable  coal  reserves) 
for  section  2(a)(2)(A]  purposes. 

2.  Section  2(a)(2)(A)  applies,  for  all 
practical  purposes,  only  to  the  holders  of 
Federal  coal  leases  issued  prior  to 
enactment  of  FCLAA  (August  4, 1976). 
"New"  Federal  coal  leases,  those  issued 
(or  otherwise  made  subject  to  amended 
MLA)  after  FCLAA's  enactment, 
terminate  after  10  years  if  they  are  not 

in  production,  so  the  prohibition  of 
section  2(a)(2)(A)  on  holding  a  Federal 
coal  lease  for  10  years  and  not 
producing  cannot  occur. 

3.  Section  2(a)(2)(A)  is  a 
"qualification"  provision,  affecting  an 
entity's  ability  to  acquire  new  Federal 
leases,  rather  than  a  "diligence" 
provision.  It  is  not  to  be  equated  with 
amended  section  7(a)  of  MLA,  which 
provides  for  producing  at  the  end  of  10 
years,  nor  with  amended  section  7(b)  of 
MLA  which  provides  for  diligent 
development  and  continued  operation. 
Diligence  relates  to  the  obligation  to 
develop  a  specific  Federal  coal  lease  or 
lose  the  Federal  coal  lease.  The 
diligence  clock  is  tied  to  the  date  that 
the  Federal  coal  lease  is  readjusted  (20 
years  after  issuance),  or  otherwise  made 
subject  to  amended  MLA.  The  diligence 
production  clock  is  independent  of  the 
section  2(a)(2)(A)  10-year  Federal  coal 
lease-holding  clock.  If  a  Federal  coal 
lessee  does  not  seek  to  qualify  for  new 
Federal  leases  (but  decides  rather  to 
hold  those  Federal  coal  leases  it 
currently  holds),  section  2(a)(2)(A)  does 
not  compel  that  Federal  coal  lessee  to 
do  anything.  Production  from  "old" 
Federal  coal  leases  is  required  only  at  or 
prior  to  the  time  that  that  entity  seeks  to 
qualify  to  be  issued  another  Federal 
lease  on  or  after  August  4, 1988. 

4.  The  guidelines  state  that  production 
is  required  at  the  time  that 
quali^cations  for  a  Federal  lease 
issuance  are  being  determined.  The 
production  requirement  is  intended  to 
ensure  that  no  Federal  coal  lease  that 
"meets"  section  2(a)(2)(A)  is  being  held 
for  speculative  purposes. 


5.  The  section  2(a)(2)(A)  leasing 
prohibition  is  not  limited  only  to  Federal 
coal  leasing.  Where  a  Federal  coal 
lessee  is  in  violation  of  section 
2(a)(2)(A),  the  Secretary  may  not  issue 
that  Federal  coal  lessee,  or  any  affiliate, 
any  new  Federal  leases  under  MLA  for 
coal  or  other  minerals,  such  as  onshore 
oil  and  gas.  See  Solicitor's  Opinion  M- 
36951  interpreting  section  3  (February 
12, 1985)  at  pp.  11-13.  The  Department  of 
the  Interior's  (DOI's)  position  regarding 
the  scope  of  section  2(a)(2)(A)  is 
currently  in  Utigation  in  the  case  of 
Conoco,  Inc.  v.  Model,  Civil  No.  85-277 
(D.  Del.  filed  May  la  1985).  Plaintiffs  in 
this  case  have  moved  for  summary 
judgment,  arguing  that  the  section 
2(a)(2)(A)  leasing  prohibition  affects 
only  a  violating  Federal  coal  lessee's 
qualifications  to  obtain  new  Federal 
coal  leases,  not  other  5iILA  Federal 
leases  such  as  for  onshore  oil  and  gas. 
Pending  resolution  of  this  lawsuit,  DOI 
will  stand  by  its  original  interpretation. 

General  Comments 

Two  comments  received  on  the  draft 
guidelines  stated  that  the  publication  of 
guidelines  is  a  major  Federal  action  and 
requires  publication  of  an  environmental 
impact  statement.  The  DOI  has  taken 
the  position  that  preparation  of 
guidelines  is  subject  to  a  categorical 
exclusion  (48  FR  7485)  from 
environmental  impact  statement 
requirements.  One  comment  further 
stated  that  the  guidelines  changes  the 
existing  regulatory  definitions  of 
commercial  quantities  (43  CFR  3480.0- 
5(a)(6)),  continued  operation  year  (43 
CFR  3480.0-5(a)(9)),  diligent 
development  (43  CFR  3480.0-5(a)(12)). 
and  diligent  development  period  (43  CFR 
3480.0-5(a](13)(i)(B).  as  well  as  the 
requirement  at  43  CFR  3483.1(a)(2)  that 
once  a  Federal  coal  lease  has  achieved 
diligent  development  it  is  thereafter 
subject  to  continued  operation. 

The  guidelines  do  not  alter  or  redefine 
any  existing  rule  (see  General 
Discussion  items  1  and  3  above).  The 
BLM  is  however  considering  revising  the 
existing  43  CFR  Group  3400  rules.  These 
guidelines  provide  criteria  to  BLM  Field 
Offices  to  aid  them  in  determining 
compliance  by  a  Federal  coal  lessee,  or 
any  affihate,  with  section  2(a)(2)(A)  as 
well  as  the  implementing  rules.  Such 
rules:  (1)  Bar  issuance  of  a  Federal  lease 
or  transfer  of  a  Federal  coal  lease  to  a 
party  not  producing  in  commercial 
quantities  in  10  years  unless  advance 
royalty  payments  are  being  made  as 
authorized;  and  (2)  define  commercied 
quantities  as  1  percent  of  recoverable 
coal  reserves  (see  43  CFR  3472.1-2(e) 
and  43  CFR  3480.0-5(a)(6)).  The  criteria 
that  the  guidelines  set  out  for  BLM  Field 


Officials  to  determine  compliance  with 
these  rules  is  developed  below. 

These  comments  also  stated  that  the 
guidelines  alter  the  application  or 
definition  of  diligence  as  applied  to 
Federal  coal  leases  subject  to  amended 
MLA  by  issuance,  readjustment  or  other 
action  after  August  4, 1976.  This  is  not 
the  case.  Accordingly,  these  comments 
were  rejected. 

One  comment  stated  that  reserves 
should  be  defined  by  U.S.  Geological 
Survey/Bureau  of  Mines  criteria  (i.e.. 
measured,  indicated,  and  inferred 
reserves/resources).  These  guidelines 
implement  the  existing  rules,  and 
therefore  cannot  redefine  the  terms 
currently  used  in  the  rules:  "coal  reserve 
base;"  "minable  reserves;"  and 
"recoverable  coal  reserves"  (see  43  CFR 
3480.0-5). 

As  stated  in  the  preamble  to  the  July 
30, 1982,  coal  operating  rules,  then 
codified  at  30  CFR  Part  211  (47  FR  33154, 
33156):  "[tjhe  terms  'measured, 
indicated,  and  inferred' .  .  .  were 
considered  to  be  confusing  and  overly 
inclusive."  Therefore,  BLM  "has  deleted 
these  terms  from  the  definitions  .  .  . ." 
Please  note  that  30  CFR  Part  211  was 
recodified  at  43  CFR  Part  3480. 
Accordingly,  this  comment  was  not 
accepted. 

One  comment  stated  that  in  at  least 
three  areas  the  draft  guidelines  were  in 
direct  conflict  with  either  the  statute  or 
the  existing  rules,  as  well  as  the 
discussion  of  the  statute  and  existing 
rules  contained  in  Solicitor's  Opinion 
M-36951.  First,  the  comment  stated  that 
diligent  development  and  continued 
operation  (section  7(b)  of  MLA)  apply  to 
all  Federal  coal  leases  due  to  the 
express  exception  in  section  2(a)(2)(A]. 
Second,  the  comment  stated  that  the 
regulatory  diligent  development  period 
for  Federal  coal  leases  issued  prior  to 
August  4, 1976.  is  equivalent  to  the 
section  2(a)(2)(A)  10-year  holding 
period.  Third,  the  comment  stated  that 
the  use  of  floating  10-year  brackets  for 
determining  compliance  with  the  section 
2(a)(2)(A)  continuing  production 
obligation  is  not  allowed,  based  on  the 
first  two  statements. 

The  arguments  did  not  persuade  DO! 
to  reconsider  the  analysis  and 
conclusions  in  Solicitor's  Opinion  M- 
36951.  Section  2(a)(2)(A)'s  relevant  part 

states: 

when  such  entity  is  not,  except  as  provided  in 
section  7(b)  of  this  Act,  producing  coal  from 
the  lease  deposits  in  commercial 
quantities  ....  30  U.S.C.  201(a)(2)(A)  (1982) 
(Emphasis  added.) 

The  express  exception  reference  to 
"section  7(b)"  can  only  be  inferred  to 


state  that  if  a  Federal  coal  lease  is 
subject  to  amended  MLA  "diligence." 
the  section  2(a)(2)(A)  production 
requirement  is  relieved  simultaneously 
with  the  relief  of  the  amended  section 
7(b)  production  requirement,  when  such 
relief  is  granted  in  accordance  with  the 
amended  section  7(b)  conditions  for 
relief.  The  section  7(b)  production 
requirement  can  be  relieved  by  force 
majeure  suspension  or  by  payment  of 
advance  royalty  in  lieu  of  continued 
operation,  consistent  with  amended 
section  7(b)'s  limitations  (i.e.,  not  less 
than  the  production  royalty  that  would 
have  been  paid  and  not  for  more  than  10 
years).  The  section  7(b)  of  MLA 
conditions  of  diligent  development  and 
continued  operation  attach  to  a  Federal 
coal  lease  only  after  it  becomes  subject 
to  amended  MLA  "diligence"  provisions 
(see  Solicitor's  Opinion  M-36939. 
September  17. 1981). 

This  does  not  mean  that  unreadjusted 
Pre-FCLAA  Federal  coal  leases  are  not 
subject  to  conditions  of  diligent 
development  and  continued  operation. 
The  original  section  7  of  MLA,  which 
had  no  subsection  (b),  did  require 
Federal  coal  lease-specific  diligence 
requirements,  and  pre-FCLAA  Federal 
coal  leases  were  issued  subject  to  those 
conditions,  as  implemented  in  the 
minimum  production  or  comparable 
Federal  coal  lease  clause.  It  means  only 
that  the  amended  section  7[b)  is  not 
applicable  to  these  pre-FCLAA  Federal 
coal  leases. 

The  DOI  is  not  persuaded  by  this 
comment  that  Congress  intended 
amended  section  7(a)  to  be  prospective 
(in  its  produce-in-10-years  and  royalty 
provisions)  but  that  amended  section 
7(b)  be  retroactive.  Congress  never 
distinguished  among  the  subsections  of 
amended  section  7  in  discussing  its 
prospective  application.  Congress 
recognized  the  dual  production 
obligations  of  section  2(a)(2)(A)  and 
section  7(b)  by  including  the  express 
exception-of-production  language  to 
state  that  a  Federal  coal  lease,  whose 
continued  operation  production 
obligation  under  section  7(b)  was 
suspended,  would  also  have  its 
production  obligation  for  section 
2(a)(2)(A)  suspended.  Until  a  Federal 
coal  lease  becomes  subject  to  amended 
MLA  "diligence."  its  only  production 
obligations,  if  any,  are  those  established 
in  the  pre-FCLAA  Federal  coal  lease 
terms.  After  a  Federal  coal  lease 
becomes  subject  to  amended  MLA 
"diligence,"  section  7(b)  applies.  In 
either  case  section  2(a)(2)(A)  also 
applies  to  lease  qualifications. 

The  diligent  development  period  for 
pre-FCLAA  Federal  coal  leases  is  not 
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equivalent  to  the  section  2(a)(2)(A)  10- 
.  year  holding  period.  Congress  did  not 
impose  the  10-year  Federal  coal  lease- 
termination  date  (section  7(a))  on 
Federal  coal  leases  until  they  become 
subject  to  amended  MLA  "diligence." 
Until  so  subject,  the  preconditions  are 
"holds  .  .  .  and  has  held"  and 
when  .  .  .  not  .  .  .  producing  ...  in 
commercial  quantities."  The  only  time- 
element  guidance  provided  by  Congress 
that  could  limit  either  precondition  was 
the  combined  (holds  and  has  held) 
"period  of  ten  years."  In  addition, 
"periods  of  time  prior  to  August  4, 1976, 
shall  not  be  coimted."  30  U.S.C. 
201(a)(2)(A)  (1982). 

Regarding  Federal  coal  leases  that  are 
not  yet  subject  to  amended  MLA,  BLM 
has  adopted  10  years  as  an  appropriate 
maximum  time  over  which  production 
can  be  credited  toward  the  producing-in- 
commercial-quantities  obligation.  The 
Federal  coal  lease  holding  period  for  the 
section  2(a)(2)(A)  prohibition,  however, 
is  independent  of  the  timefi-ame  over 
which  production  will  be  measured.  The 
period  over  which  commercial 
quantities  will  be  measured  is  not  tied  to 
August  4. 1976.  Neither  the  law  nor  the 
rules  prescribe  such  a  timeframe.  The 
beginning  of  the  production  bracket  may 
begin  as  late  as  the  date  that  coal  is  first 
produced  on  or  after  August  4. 1976.  (See 
the  General  Discussion  preceding  this 
section  regarding  the  results  of  failure  to 
commence  producing-in-commercial- 
quantities.)  BLM  has  concluded,  after 
examining  the  comments  and 
considering  alternative  ways  of 
determining  commercial  quantities,  that 
a  10-year  period  for  determining 
commercial  quantities  should  be  a 
maximum  and  may  not  be  used  in  all 
cases.  The  Authorized  OflTicer's 
examination  includes  review  of  the 
approved  mine  plan  or  production 
scenarios  based  on  existing  contracts 
and  such  things  as  the  phase  of  the 
operation  (e.g.,  start-up  vs.  ongoing),  to 
determine  what  is  a  commercial  level  or 
rate  of  production,  and  to  determine  the 
appropriate  time  period  during  which  a 
Federal  coal  lease  must  be  producing  in 
commercial  quantities  (1  percent).  The 
time  period  will  then  be  set  at  less  than 
10  years  in  cases  where  that  more 
closely  approximates  what  is 
"commercial"  given  the  reality  of  the 
operation.  For  example,  the  timeframe 
might  more  appropriately  range  from  3 
years  (similar  to  the  regulatory  3-year 
timeframe  for  production  to  satisfy 
continued  operation)  to  5  years 
(reflecting  the  duration  of  permits 
approved  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)).  After  determining  the 


appropriate  timeframe  over  which  to 
measure  producing  in  commercial 
quantities,  the  Authorized  Officer  will 
assign  that  timeframe  to  each  individual 
operating  Federal  coal  lease  that  is  not 
yet  subject  to  amended  MLA.  This 
timeframe  may  be  adjusted,  at  the 
discretion  of  the  Authorized  Officer,  to 
reflect  changing  conditions.  As  an 
example,  for  an  operation  that  moves 
from  its  initial  start-up  phase  into  an 
ongoing  operation  phase,  the  Authorized 
Officer  may  determine  that  the  assigned 
timeframe  should  be  of  a  shorter 
duration. 

Once  the  Federal  coal  lease  becomes 
subject  to  amended  MLA,  the  governing 
timeframe  is  the  10-year  diligent 
development  period  or  the  continued 
operation  year;  although,  regardless  of 
timeframe,  the  Federal  coal  lessee  is 
qualified  only  as  long  as  production  is 
occurring  or  the  amended  MLA 
production  requirements  are  relieved 
pursuant  to  section  7(b).  This  is  because, 
for  pre-FCLAA  Federal  coal  leases  that 
have  been  readjusted  (or  otherwise 
made  subject  to  amended  MLA). 
nonproduction  during  the  10-year 
diligent  development  period  would  also 
be  nonproduction  for  section  2(a)(2)(A) 
purposes.  This  appUes  regardless  of  the 
section  2(a)(2)(A)  commercial  quantities 
timefi-ame  that  the  Authorized  Officer 
had  assigned  to  the  Federal  coal  lease 
prior  to  its  becoming  subject  to  amended 
MLA.  Therefore,  the  Federal  coal  lessee, 
or  any  affiliate,  would  be  disqualified 
under  section  2(a)(2)(A]  from  being 
issued  a  Federal  lease  on  or  after 
August  4. 1986.  if  its  Federal  coal  leases 
are  not  producing  in  commercial 
quantities. 

In  all  cases,  the  operative  quantity  to 
use  in  determining  whether  a  Federal 
coal  lease  is  producing  in  commercial 
quantities  is  1  percent,  as  that  is 
currently.prescribed  by  rule.  The  draft 
guidelines  proposed  a  IQ-year  "floating" 
bracket  as  a  time  period  for  producing  in 
commercial  quantities  for  section 
2(a)(2)(A)  purposes:  however,  the  time 
period  in  the  guidelines  is  to  be 
determined  at  the  Authorized  Officer's 
discretion  with  the  facts  of  the  operatioa 
in  mind.  This  change  from  the  draft 
guidelines  has  several  beneficial  effects. 
First  it  responds  to  the  general  criticism 
that  10  years  is  too  long — too  lenient — a 
period  for  measuring  production,  given 
that  the  period  does  not  begin  on  August 
4. 1976.  Second,  it  allows  operations  to 
be  judged  more  case-by-case  to  arrive  at 
time  periods  relevant  to  what  is  a 
"commercial"  operation  in  a  given 
situation.  In  this  respect,  this  change       . 
also  responds  to  the  criticism  that  the 
proposal  was  itself  a  rule — binding  the 
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Federal  coal  lessees  and  the  discretion 
of  BLM  Field  Officials  under  a  1  percent 
rule  that  left  the  BLM  Field  Officials 
with  some  discretion  in  adjudicating 
Federal  coal  lessees'  status — adopted 
without  proper  procedures.  Third,  the 
initial  actions  of  BLM  Field  Officials  in 
determining  time  periods  for  measuring 
1  percent  production  will  give  BLM  the 
proper  information  necessary  to 
determine  whether  the  1  percent  rule 
should  be  changed,  or  whether  a  fixed 
time  period  should  be  established  by 
rule  to  go  along  with  any  fixed-percent 
amount. 

Specific  Cominents 

1.  Applicability  of  section  2(a)(2)(A). 
Two  comments  stated  that  because 
FCLAA  was  prospective,  section 
2(a)(2)(A)  could  not  apply  to  pre-FClAA 
Federal  coal  leases  until  their  first 
readjustment  after  FCLAA  was  enacted. 
The  BLM  agrees  that  FCLAA  diligence 
(amended  Section  7  of  MLA)  is 
prospective  and  only  applies  to  pre- 
FCLAA  Federal  coal  leases  at  the  time 
they  are  readjusted  (or  otherwise  made 
subject  to  amended  MLA)  after  FCLAA. 
However,  section  2(a)(2)(A)  is  a  lessee- 
qualification,  not  a  Federal  coal  lease- 
diligence,  provision.  The  legislative 
history  clearly  shows  that  section 
2(a)(2)(A)  was  designed  specifically  to 
apply  pressure  on  the  holders  of  pre- 
FCLAA  Federal  coal  leases  to  develop. 
Consistent  with  that  purpose.  Congress 
started  the  clock  on  the  holding 
prohibition  with  the  date  of  FCLAA 
enactment  (August  4, 1976).  These 
comments  were  rejected. 

Two  comments  stated  that  since 
readjustment  constitutes  issuance  of  a 
new  Federal  coal  lease,  the  section 
2(a)(2)(A)  10-year  holding  clock  started 
over  at  the  time  of  each  post-FCLAA 
readjustment  Section  2(a)(2)(A)  states 
"holds  .  .  .  and  has  held."  (Emphasis 
added.)  Further,  section  2(a)(2)(A)  states 
that  "periods  of  time  prior  to  August  4. 
1976,  shall  not  be  counted."  (See  30 
U.S.C  201  (a)(2)(A)  (1982).)  It  does  not 
continue  the  statement  with  "and 
periods  of  time  on  or  after  August  4. 
1976,  and  prior  to  the  subsequent 
readjustment  after  that  date  shall  not  be 
counted."  The  requirement  is  to  hold 
and  have  held  during  any  period  after 
August  4. 1976.  The  "holding"  clock 
began  on  August  4, 1976,  and  is  not 
interrupted  by  readjustment  Finally, 
readjustment  is  not  issuance  of  •  new 
Federal  coal  lease.  A  brief  comparison 
of  lease  "renewals"  under  MLA  (as  with 
sodium — see  30  U.S.C.  262,  construed  in 
Solicitor's  Opinion  M-36943,  89  IS).  173 
(1982)),  and  lease  "readjustments"  under 
MLA  (as  with  coal  and  potash — see  30 
U.S.C  207.  283.  construed  in  Solicitor's 


Opinion  M-36939.  88  I.D.  1003  (1961)), 
clarifies  why  readjustments  are  unlike, 
and  do  not  constitute,  a  new  Federal 
lease  issuance.  These  comments  were 
rejected. 

2.  Minerals  prohibited  from  issuance. 
One  comment  stated  that  the  prohibition 
should  apply  to  all  minerals,  not  only 
onshore  but  also  offshore.  The  Act  in 
question,  MLA  is  limited  by  its  own 
terms,  even  with  its  amendments,  to  the 
following  onshore  Federal  mineral 
commodities:  coal;  gilsonite.  including 
all  vein-type,  solid  hydrocarbons;  oil 
and  gas,  including  tar  sands;  oil  shale; 
phosphate;  potash;  sodium;  and  sulphur. 
See  30  U.S.C.  181.  This  comment  was 
rejected. 

One  comment  stated  that  section 
2[a)(2](A]  prohibition  should  only  apply 
to  the  issuance  of  Federal  coal  leases. 
As  discussed  in  Solicitor's  Opinion  M- 
36951.  had  section  2(a)(2)(A)  only 
prohibited  the  issuance  of  Federal  coal 
leases,  it  would  not  have  stated:  'The 
Secretary  shall  not  issue  a  lease  or 
leases  under  the  terms  of  this  Act .  .  .." 
(90  Stat.  1083,  codified  by  substituting 
"chapter"  for  "Act"  at  30  U.S.C.  201 
(a)(2HA)  (1976)).  Even  as  codi^ed.  the 
entire  MLA  is  embraced  in  the 
prohibition.  This  conclusion  of  the 
Solicitor's  Opinion  has  been  challenged 
in  Conoco.  Inc.  v.  Hodel,  Civil  No.  85- 
277  (D.  Del.  filed  May  10. 1985).  Briefing 
is  nearly  completed  in  that  case. 

One  comment  questioned  whether 
section  2(a)(2)(A)  would  prohibit  the 
issuance  of  Federal  coal  leases,  which 
are  issued  pursuant  to  pending  Federal 
coal  preference  right  lease  applications 
(PRLA's),  to  an  entity  in  violation  of 
section  2(a)(2)(A)  provisions.  The  DOI  is 
studying  the  issue  of  whether  Federal 
leases  prohibited  from  being  issued 
includes  Federal  coal  PRLA's  pending 
on  the  date  of  enactment  of  FCLAA. 
Federal  coal  PRLA's  submitted  on  the 
basis  of  findings  as  the  result  of 
prospecting  permits  that  were  reinstated 
after  enactment  of  FCLAA.  and  PRLA's 
for  other  minerals  under  MLA.  This 
subject  is  not  addressed  in  the 
guidelines,  pending  DOI  resolution  (rf 
the  issue. 

3.  Federal  coal  leases  required  to  be 
held  after  being  mined  out.  Three 
comments  stated  that  where  Federal 
coal  leases  are  required  to  be  held  (for 
reclamation  purposes)  for  either  5  or  10 
years  after  the  Federal  coal  lease  is 
mined  out  they  should  not  subject  the 
Federal  coal  lessee  to  the  section 
2(a)(2)(A)  prohibition  against  acquiring 
Federal  leases.  With  respect  to  Federal 
coal  leases  that  are  subject  to  amended 
MLA  "diligence, "  this  is  one  of  several 
sectioiu  of  the  existing  43  CFR  Group 


3400  rules  that  may  be  revised  (however, 
see  the  last  paragraph  of  the  section  "3." 
discussion  regarding  section  7(a)).  The 
current  regulatory  definition  of 
continued  operation  and  the  regulatory 
language  regarding  payment  of  advance 
royalty  in  lieu  of  the  continued 
operation  production  obligation  will  also 
be  examined.  The  regulatory  review 
effort  is  currenUy  scheduled  to 
commence  during  the  latter  part  of  FY 
1985,  with  completion  during  FY  1986. 
However,  as  the  rules  are  currently 
written.  Federal  coal  leases  that  are 
subject  to  amended  MLA  "diligence" 
and  that  are  held  for  any  reason  after 
being  mined  out  nmy  prohibit  the 
Federal  coal  lessee  from  Federal  lease 
issuance.  Until  the  promulgation  of 
corrective  rules,  such  situations  will  be 
assessed  on  a  case-by-case  basis.  These 
comments  will  be  considered  in  the 
forthcoming  regulatory  review  effort. 

For  Federal  coal  leases  not  yet  subject 
to  amended  MLA  "diligence"  that  \^ve 
been  mined  out  and  are  being  held  for 
any  reason  (e.g.,  reclamation),  such  a 
problem  does  not  exist  in  the  current 
regulatory  language.  Under  the  current 
regulatory  language.  Federal  coal  leases 
not  yet  subject  to  amended  MLA 
"diligence"  that  have  been  mined  oat 
have  no  remaining  recoverable  coal 
reserves;  therefore,  the  requirement  to 
produce  "commercial  quantities"  (1 
percent  of  the  recoverable  coal  reserves] 
is  not  applicable.  If  the  Authorized 
Officer  determines  that  such  a  Federal 
coal  lease  has  zero  recoverable  reserves 
remaining,  the  Federal  coal  lease  would 
not  jeopardize  the  Fedn-al  coal  lessee, 
or  any  affiliate,  regarding  his 
qualifications  under  section  2(a)(2)(A). 
"The  guidelines  have  been  revised  to 
incorporate  this  poUcy  regarding  Federal 
coal  leases  not  yet  subject  to  amended 
MLA  "diligence." 

Two  comments  stated  that  where  a 
Federal  coal  lease  was  mined  out  but 
the  Federal  coal  lessee  was  required  to 
retain  it  (e.g..  for  reclamation),  formation 
of  a  logical  mining  unit  (LMU)  was  not 
feasible  because  the  mined-out  reserves 
would  automatically  be  included  in  the 
LMU  recoverable  coal  reserves  for  LMU 
diligence.  This  section  of  the  existing  43 
CFR  Group  3400  rules  is  being  reviewed 
for  possible  revision.  Such  situations 
will  be  assessed  on  a  case-by-case  basis 
at  this  time.  These  comments  will  be 
considered  in  the  forthcoming  regulatory 
review  effort 

Because  of  the  1982  regulatory 
diligence  system  that  retained  the 
concept  of  defining  continued  operation 
in  terms  of  commercial  quantities,  if  a 
Federal  coal  lease  has  been  mined  out 
but  is  required  to  be  held  for  such 
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purposes  as  reclamation,  the  Federal 
coal  lessee  must  pay  an  advance  royalty 
which  could  never  be  recouped  by 
production.  Under  the  1982  regulatory 
diligence  system,  the  Federal  coal  lessee 
would  have  no  relief  from  an  advance 
royalty  payment  obligation.  The 
forthcoming  regulatory  review  effort  will 
examine  this  issue  further.  Although  this 
problem  might  be  capable  of  being 
resolved  by  LMU  formation,  if  LMU 
formation  is  not  possible,  one  speciHc 
aspect  can  only  be  cured  by  legislative 
change.  Amended  section  7(a)  states 
that  a  Federal  coal  lease  lasts  as  long 
after  20  years  as  coal  is  produced 
annually  in  commercial  quantities.  As 
currently  written,  if  a  Federal  coal  lease 
were  mined  out  and  had  been  subject  to 
amended  MLA  for  at  least  20  years,  the 
Federal  coaJ  lease  could  no  longer  last, 
regardless  for  whatever  purpose  the 
Federal  coal  lessee  may  wish  to  hold  the 
Federal  coal  lease  past  that  time.  TTie 
DOI  cannot  amend  this  legislative 
requirement  by  rulemaking. 

4.  Failure  ofLMlfs.  Two  comments 
stated  that  failure  of  an  LMU  should  not 
retrigger  the  section  2(a)(2)(A),  10-year 
holding  period  from  the  point  at  which  it 
was  suspended  by  inclusion  in  a 
producing  LMU.  The  comments 
continued  tliat,  otherwise,  this  could 
jeopardize  Federal  leases  acquired 
during  the  existence  of  the  LMU.  One 
comment  stated  that  the  section 
2(a)(2)(A)  prohibition  should  begin  anew 
upon  LMU  failure.  As  stated  in  3ie  draft 
guidelines,  and  retained  in  these 
guidelines:  Any  previous  or  any 
subsequent  failure  to  comply  with 
section  2(a)(2)(A)  does  not  negate  a 
Federal  coal  lessee,  or  any  affiliate,  from 
qualifying  for  another  Federal  lease 
issuance.  However,  at  the  time  that 
qualifications  for  a  Federal  lease 
issuance  on  or  after  August  4. 1986,  are 
being  determined,  the  Federal  coal 
lessee,  or  any  affiUate,  must  be  in  full 
compliance  with  section  2(a)(2)(A).  Any 
Federal  coal  lessee,  or  any  affiliate, 
must  satisfy  section  2(a)(2)(A)  at  the 
time  that  qualifications  are  being 
determined.  There  is  no  provision  in 
section  2(a)(2)(A)  that  mandates 
retroactive  or  future  punishment 
because  that  Federal  coal  lessee,  or  any 
affihate,  failed  to  satisfy  section 
2(a)(2)(A)  at  another  time.  Therefore, 
any  such  Federal  leases  acquired  in 
compliance  with  applicable  Federal 
statutes  and  rules  or  regulations  during 
the  existence  of  the  LMU  would  not  be 
jeopardized  by  subsequent  failure  of  the 
LMU. 

Section  2(a)(2)(A)  is  retriggered  by 
failure  of  an  LMU.  It  is  also  retriggered 
by  an  LMU  that  stops  producing. 


provided  that  the  LMU  is  in  its  LMU- 
specific  diligent  development  period. 
The  section  2(a)(2)(A)  a  10-year  holding 
period  is  not  suspended  by  LMU 
formation  or  superseded  by  LMU 
production.  Rather,  production  from 
any  where  within  the  LMU  satisfies  the 
section  2(a)(2)(A]  requirement  of 
producing  in  commercial  quantities  for 
each  Federal  coal  lease  contained  in  the 
LMU.  This  comment  was  rejected  in  part 
and  accepted  in  part 

5.  Definition  of  commercial  quantities. 
This  section  of  the  existing  43  CFR 
Group  3400  rules  has  been  identified  by 
BLM  as  requiring  additional  study  and 
consideration  for  revision,  especially  as 
it  relates  to  amended  section  7  diligence 
and  to  section  2(a)(2)(A).  Comments 
were  specifically  requested  on  the 
concept  of  the  definition  of  producing  in 
commercial  quantities.  In  the  1982 
regulatory  diligence  system,  BLM 
defined  both  diligent  development  and 
continued  operation  in  terms  of 
conunercial  quantities,  with  separate, 
specified  timeframes  (roughly  equating 
the  amended  section  7[b)  obligations 
with  the  amended  section  7[a) 
obligations),  and  defined  commercial 
quantities  to  be  1  percent  of  the 
recoverable  coal  reserves.  The  preamble 
to  the  1982  rulemaking  states  that  this 
definition  applies  for  both  section 
2(a)(2)(A)  purposes,  although  without 
any  specified  timeframe,  as  well  as  for 
Federal  coal  lease  diligence  on  post- 
FCLAA  Federal  coal  leases  (amended 
section  7  of  MLA). 

Three  comments  stated  that  producing 
in  commercial  quantities  should  be 
defined  as  a  bona  fide  sales  contract 
plus  sufficient  production  to  show 
existence  of  a  vialble  operation.  Three 
other  conmients  would  extend  this 
proposed  alternative  to  include  also 
investment  in  facihties  without  requiring 
production.  One  comment  stated  that 
producing  in  commercial  quantities 
should  be  defined  as  acquisition  of  a 
bona  fide  sales  contract  and  1  percent 
over  a  10-year  bracket.  Acquisition  of  a 
bona  fide  sales  contract  and  investment 
in  facilities  could  be  indicative  of 
commercial  production;  these  concepts 
will  be  considered  in  the  forthcoming 
regulatory  review  effort. 

Three  comments  stated  that  producing 
in  commercial  quantities  should  require 
production  of  1  percent  by  August  4, 
1986,  and  1  percent  annually  thereafter, 
regardless  of  who  holds  the  Federal  coal 
lease.  These  comments  ignore  the 
operation  of  the  statutory  language  in 
instances  when  an  entity  acquired  a  pre- 
FCLAA  Federal  coal  lease  after  August 
4, 1976  (e.g.,  by  arm's-length 
assignment),  as  late  as  1984  for  example. 


Such  an  entity  should  not  be  required  to 
produce  1  percent  of  the  recoverable 
coal  reserves  within  2  years  from  the 
date  of  acquisition.  This  would  be  an 
onerous  burden  on  the  entity  that  was 
acquiring  the  Federal  coal  lease. 

As  stated  previously,  section 
2(a)(2)(A)  is  a  lessee-qualification,  not  a 
Federal  coal  lease-diligence,  provision. 
Even  for  Federal  coal  lessees  who  have 
held  their  Federal  coal  leases  for  10 
years,  DOI  declines  to  implement  the 
system  suggested  (i.e.,  1  percent  by 
August  4, 1986.  and  1  percent  aimually 
thereafter,  regardless  of  who  holds  the 
Federal  coal  lease).  Those  Federal  coal 
lessees  who  do  not  seek  Federal  oil  and 
gas  or  other  Federal  coal  leases  are 
under  no  compulsion  to  develop  or 
relinquish  by  August  4. 1986.  and 
presumably  have  been  planning  and 
seeking  to  develop,  consistent  with  their 
specific  Federal  coal  lease  development 
obligations.  Those  Federal  coal  lessees 
may  have  appropriately  plaimed  not  to 
begin  producing  until  after  August  4. 
1986,  knowing  the  consequences.  That 
entity's  only  compulsion  to  develop 
comes  from  the  amended  section  7 
"diligence"  obligations  of  the  Federal 
coal  leases  it  holds,  which  may  not 
require  production  until  after  1986— 
most  likely  whenever  10  years  after  the 
first,  post-August  4, 1976,  Federal  coal 
lease  readjustment  occurs.  The  DOI 
does  not  find  it  appropriate  to  state  in 
1985  that  these  Federal  coal  lessees 
should  be  obligated  to  produce  1  percent 
by  August  4. 1986.  to  satisfy  section 
2(a)(2)(A).  nor  does  DOI  believe  that 
section  2(a)(2)(A)compel8  this  result. 
While  this  is  one  way  readers  of  the  . 
1982  rules'  preamble  may  have 
interpreted  the  statement  that  1  percent 
was  the  definition  of  commercial 
quantities  for  section  2(a)(2)(A) 
purposes,  it  was  not  then  DOI's  intent 
and  is  not  now,  in  examining  the 
comments  on  the  draft  guidelines,  the 
appropriate  response  in  implementing 
section  2(a)(2)(A).  This  suggested 
interpretation  was  rejected. 

Two  comments  stated  that  producing 
in  commercial  quantities  should  only  be 
1  percent  over  10  years  (i.e.,  the 
"floating"  10-year  bracket  approach 
proposed  in  the  draft  giiidelines).  The 
BLM  agrees  with  this  interpretation, 
except  that  10  years  will  serve  as  a 
maximum,  not  a  fixed,  timefi-ame, 
allowing  for  the  Authorized  Officer's 
discretion  as  discussed  in  the  last  two 
paragraphs  in  the  General  Comments 
above. 

One  comment  stated  that  the  10-year 
bracket  must  be  the  10-year  holding 
period,  not  the  date  that  production  first 
commences  after  August  4. 1976.  Again, 
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section  2(a)(2)(A)  is  a  lessee- 
qualification,  not  Federal  coal  lease- 
diligence,  provision.  Section  2(a)(2)(A) 
states  that  when  an  entity  is  not 
producing  coal  in  commercial  quantities, 
the  Federal  coal  lessee,  or  any  affiliate, 
must  be  disqualified,  if  the  Federal  coal 
lessee  has  held  the  Federal  coal  lease 
for  10  years.  The  intent  of  Congress  in 
enacting  section  2(a)(2)(A)  was  to 
discourage  speculation  in  the  coal 
industry.  As  stated  previously,  if  an 
entity  does  not  seek  to  qualify  for  new 
Federal  leases  (but  decides  rather  to 
hold  those  Federal  coal  leases  it 
currently  holds),  section  2(a)(2)(A)  does 
not  compel  that  entity  to  do  anything. 
Production  from  such  Federal  coal 
leases  that  the  Federal  coal  lessee 
desires  to  retgain  is  required  only  at  or 
prior  to  the  time  that  that  entity  seeks  to 
qualify  for  another  Federal  lease 
issuance.  This  suggested  interpretation 
was  rejected. 

One  comment  stated  that  producing  in 
commercial  quantities  should  be  defined 
as  payment  of  any  production  royalty, 
thus  showing  commercial  production. 
Another  comment  stated  that  the 
definition  should  be  based  on  the 
commercial  nature  of  the  coal  operation. 
These  comments  will  be  considered  in 
the  forthcoming  regulatory  review  effort. 

Two  comments  stated  that  compliance 
with  all  Federal  coal  lease  terms  and 
conditions  should  be  sufficient  to  show 
producing  in  commercial  quantities.  The 
inherent  problem  in  this  position  is  that 
such  comphance  can  exist  without 
production,  or  even  without  an  installed 
mine,  until  the  nmning  of  the  post- 
FCLAA  readjustment  diligence  clock  or 
enforcement  of  unreadjusted  Federal 
coal  leases'  minimum  production 
clauses  would  require  production.  See 
Solicitor's  Opinion  M-36951.  pp.  14-18, 
entitled:  "A.  What  is  the  status  of  pre- 
FCLAA  leases  where  the  lessee  is  not  in 
violation  of  its  'diligence' 
requirements!"  These  comments  were 
rejected. 

6.  Force  majeure  suspensions.  Three 
comments  stated  that  the  lack  of  a 
market  should  constitute  force  majeure 
suspension.  The  preamble  to  the  July  30, 
1982,  rules  stated  that  this  would  be 
contrary  to'MLA.  DOI's  response  to 
public  comments  discussed  in  that 
preamble  agreed  that  normal  business 
risks  are  not  justification  for 
suspensions  or  extensions.  With  respect 
to  extensions,  section  7(b)  states,  in 
part,  that  Federal  coal  leases  are  subject 
to  the  conditions  of  diligent 
development  and  continued  operation 
except  where  operations  under  the  lease 
are  interrupted  by  strikes,  the  elements, 
or  casualties  not  attributable  to  the 


lessee.  Section  7(b)  states  further  that 
the  "Secretary  *  *  *,  upon  determining 
that  the  public  interest  will  be  served 
thereby,  may  suspend  the  condition  of 
continued  operation."  In  the  1982 
preamble,  "lack  of  market"  was  not 
considered  to  constitute  force  majeure 
under  section  7(b].  As  stated  earlier  in 
this  preamble,  section  2(a)(2)(A)  may  be 
relieved  by  the  force  majeure  provision 
of  section  7(b)  only  after  the  Federal 
coal  lease  becomes  subject  to  amended 
MLA  "diligence." 

DOI's  current  interpretation  of  the 
section  7(b)  force  majeure  provision  is 
fully  consistent  with  numerous  court 
decisions  construing  force  majeure 
provisions  in  private  coal  leases.  See  4 
American  Law  of  Mining  {  132.061,  n.  13 
(2nd  ed.  1984)  (citing  numerous  cases). 
For  example,  in  Bennett  v.  Howard,  195 
S.W.  117  (Ky.  1917),  the  Court  rejected 
an  argimient  that  market  conditions 
were  encompassed  by  a  force  majeure 
provision  allowing  a  lessee  certain  relief 
in  cases  of  "strikes  or  other  unavoidable 
casualties."  The  Court  said:  "It  is  a 
matter  of  common  knowledge  that  the 
coal  market  may  be  good  at  one  time 
and  bad  at  anoUier.  Such  changes  in  the 
market  are  but  ordinary  incidents  of 
business,  and  may  be  expected  to  occur 
at  any  time.  •  •  *  The  word  'casualty' 
...  in  ordinary  usage  is  applied  to 
accidents  which  happen  suddenly  and 
unexpectedly,  and  not  in  the  usual 
course  of  events.  *  *  *  [A]  bad  market 
is  in  no  sense  an  unavoidable  casualty 
.  .  ."  195  S.W.  at  119. 

A  Federal  coal  lease  may  receive  a 
force  majeure  suspension  for  such 
conditions  as  a  "lack  of  market"  oniy  if 
such  a  term  is  included  as  an  express 
Federal  coal  lease  term,  as  is  the  case 
for  several  pre-FCLAA  Federal  coal 
leases  that  are  not  yet  subject  to 
amended  MLA  "diligence."  However, 
such  a  force  majeure  suspension  does 
not  toll  the  running  of  the  section 
2(a)(2)(A)  clock.  "These  comments  were 
rejected. 

7.  Relinquishment.  Three  comments 
stated  that  Federal  coal  lessees  should 
have  the  right  to  relinquish  Federal  coal 
leases.  In  an  April  13, 1984,  letter  to  the 
Senate,  DOI  states: 

We  are  not  aware  of  any  case  where  a 
lessee  had  a  problem  with  relinquishment. 
The  provision  of  the  MLA  authorizing  the 
relinquishment  of  Federal  coal  leases  (30 
U.S.C.  187)  gives  the  Secretary  discretion  in 
accepting  them.  The  coal  regulations 
implementing  this  discretion  provide  that  the 
relinquishment  will  not  be  accepted  if  it 
would  "impair  the  public  interest"  (43  CFR 
3452.1-3).  Under  this  rule,  if  DOI  verifies  that 
no  surface  disturbance  has  occurred  on  the 
Federal  coal  lease,  and  the  rental  account  is 
in  good  standing,  BLM  accepts  the 


relinquishment.  This  is'true  whether  or  not  an 
operation  and  reclamation  plan  has  been 
submitted.  •  •  •  (W)e  only  need  to  ensure 
that  DOI  can  verify  that  coal  production  or 
significant  surface  disturbance  has  not 
occurred. 

If  no  significant  surface  disturbance  has 
occurred  and  the  royalty  management 
account  and  rental  account  are  in  good 
standing,  then  BLM  would  accept 
relinquishment  of  Federal  coal  leases. 

Three  conmients  stated  that  BLM  must 
set  fixed  Federal  coal  lease 
relinquishment  processing  deadlines  by 
rule  so  that  section  2(a)(2)(A)  is  not 
triggered.  The  comments  stated  further 
that  if  there  is  an  outstanding 
reclamation  obligation  or  if  a  royalty 
account  is  not  in  good  standing,  BLM 
should  accept  the  relinquishment  if  the 
Federal  coal  lessee  establishes  an 
escrow  account,  posts  a  bond,  or  by 
other  means.  One  comment  stated 
further  that  the  rules  should  place  a  90- 
day  time  limit  on  BLM  for  processing 
relinquishments  and  one  comment 
carried  the  proposed  suggestion  further 
by  stating  that  the  rule  must  define  "in 
the  public  interest"  for  processing 
relinquishments.  As  stated  in  the  draft 
guidelines,  and  retained  in  these 
guidelines,  rules  will  be  developed  to 
protect  the  priority  of  noncompetitive  oil 
and  gas  lease-applicants  and  to  prevent 
adverse  action  on  other  mineral  lease 
and  LMU  applications,  and  assignment 
and  relinquishment  approval  requests, 
where  BLM  is  unable  to  act  upon 
nonproducing  Federal  coal  lease 
assignments,  relinquishments,  or  LMlTs 
within  a  specific  period  of  time  that  will 
be  established  in  the  rules.  This  will 
include  mineral  lease  and  LMU 
applications,  and  assignment  and 
relinquishment  approval  requests, 
pending  on  August  4, 1986.  "rhe 
guidelines  are  not  intended  to  amend  or 
replace  existing  rules,  and  do  not.  These 
comments  will  be  considered  in  the 
forthcoming  regulatory  review  effort. 

8.  Assignments.  In  considering 
questions  related  to  Federal  coal  lease 
assignments,  DOI  has  clarified  several 
matters  about  holding  a  Federal  coal 
lease  and  the  10-year  period.  First,  any 
holder  of  record  title,  even  if  less  than  50 
percent  or  not  in  control  of  the  Federal 
coal  lease,  "holds"  for  section  2(a)(2)(A] 
purposes.  Lack  of  control  is  relevant  in 
defining  affiliates  of  the  Federal  coal 
lessees,  but  not  in  identifying  who  holds 
the  Federal  coal  lease  itself.  An 
assignment  of  a  50  percent,  undivided 
interest  in  a  Federal  coal  lease  may  start 
a  new  clock  for  the  new  50-percent 
holder,  but  the  holder  of  the  other  50 
percent  continues  under  his  pre-existing 
clock.  Second,  where  a  Federal  coal 
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lease  is  assigned  by  a  parent 
corporation  to  a  subsidiary  after  August 
4, 1976.  if  the  Federal  coal  lease  is  not 
producing  in  commercial  quantities,  that 
new  Federal  coal  lessee  cannot  qualify 
on  or  after  August  4. 1986,  as  long  as  the 
parent  corporation  remains  in  control. 
This  is  because  Federal  lease  issuance 
to  the  subsidiary  would  be  barred  by  the 
parent  corporation's  10-year  clock  and 
ensuing  prohibition.  Similarly,  a  new 
parent  corporation,  upon  acquiring 
control  of  a  Federal  coal  lessee 
corporation,  would  be  governed  by  the 
Federal  coal  lessee's  original  10-year 
clock.  Thus,  that  new  parent  corporation 
cannot  qualify  on  or  after  August  4.  . 
1986,  as  long  as  the  subsidiary  it 
controls  remains  in  violation  of  section 
2(aK2)(A). 

One  comment  stated  that  BLM  should 
reject  assignments  of  all  Federal 
minerals,  onshore  and  offshore, 
regardless  of  the  mineral  involved.  DOI 
does  not  believe  it  is  appropriate  to 
extend  the  section  2{a)(2)A)  sanction 
beyond  MLA.  Further.  DOI  does  not 
believe  it  is  appropriate  to  extend  the 
section  2(a)(2)(A)  sanction  on 
assignments  beyond  Federal  coal.  This 
comment  was  rejected.  Two  comments 
stated  that  Federal  coal  lease 
assignments  are  not  Federal  coal  lease 
issuances  and  therefore  shoild  not  be 
prohibited  because  that  would  hinder 
development  and  lessen  competition. 
These  comments  were  rejected  because 
such  a  change  would  require  a  rule 
change;  however,  the  comments  will  be 
considered  in  the  forthcoming  regulatory 
review  effort.  It  should  be  noted  that  the 
rule  prohibiting  approval  of  Fedeal  coal 
lease  assignments'after  August  4. 1988, 
to  section  2(a)(2)(A)  disqualified-entities 
was  adopted  in  July  1982. 

One  comment  stated  that  only 
assignments  of  Federal  noncoal  leases 
should  be  allowed.  However,  the 
comment  also  carried  the  qualification 
that,  if  assignments  of  Federal  coal 
leases  are  allowed,  upon  reassignment 
of  a  Federal  coal  lease  to  a  previous 
assignor,  the  previous  assignor  should 
be  charged  with  his  previous  holding 
period  of  the  reassigned  Federal  coal 
lease.  BLM  agrees  with  the  latter  part  of 
this  suggestion.  The  wording  of  section 
2(a)(2)(A)  states  that  a  Federal  coal 
lessee  must  hold  and  have  held  a 
nonproducing  Federal  coal  lease  for  10 
years  before  the  Federal  coal  lessee,  or 
any  affiliate,  is  prohibited  from  being 
issued  Federal  leases  under  section 
2(a)(2)(A).  The  legislative  history  shows 
that  when  Congress  added  that  language 
to  MLA,  it  was  specifically  inserted  as 
an  antispeculation-in-the-coal-market 
provision.  Were  BLM  to  allow  arm's- 


length  assignments  from  one  entity  to 
another  and  back  again  without  adding 
the  previous  and  subsequent  holding 
periods  for  section  2(a)(2)(A)  purposes, 
the  intent  of  Congress  would  be 
compromised.  The  guidelines  state  that, 
if  a  Federal  coal  lease  is  once  again  held 
by  a  subsequent  reassignment,  any  prior 
holding  period  of  that  Federal  coal  lease 
is  additive  for  the  Federal  coal  lessee. 
However,  if  a  Federal  coal  lease  has 
been  assigned  arm's-length,  the  original 
Federal  coal  lease  has  no  control  over 
that  Federal  coal  lease  unless  it  is  again 
held  by  reassignment.  Therefore,  the 
assigning  Federal  coal  lessee  cannot  be 
charged  with  a  holding  period  during  a 
time  when  that  Federal  coal  lessee  has 
no  control  over  (i.e.,  is  not  holding)  the 
Federal  coal  lease. 

By  way  of  explanation.  Entity  A  and 
Entity  B  (not  related  by  legal  or  actual 
control)  each  hold  a  50  percent  interest 
in  Federal  coal  lease  "A-123,"  issued  to 
them  jointly  prior  to  August  4. 1976.  In 
1982.  the  two  entities  make  a  partial 
assignment  (50  percent  of  the  acreage  of 
Federal  coal  lease  "A-123"  to  Entity  C 
(not  related  to  either  Entity  A  or  Entity  B 
by  legal  or  actual  control).  The  partial 
assignment  interest  of  the  Federal  coal 
lease  acreage  results  in  a  new  serial 
number  "A-456"  for  that  portion  of 
Federal  coal  lease  "A-123"  that  Entity  C 
now  holds  (43  CFR  3453.2-5)  (1984). 
Entities  A  and  B  each  now  hold  a  50 
percent  interest  in  the  remaining  Federal 
coal  lease  "A-123;"  Entity  C  now  holds 
a  100  percent  interest  in  Federal  coal 
lease  "A-456." 

In  1985,  Entity  B  assigns  all  of  its 
interest  in  Federal  coal  lease  "A-123"  to 
Entity  A.  Entity  A  now  holds  a  100 
percent  interest  in  Federal  coal  lease 
"A-123;"  Entity  B  does  not  hold  any 
interest  in  either  Federal  coal  lease; 
Entity  C  still  holds  a  100  percent  interest 
in  Federal  coal  lease  "A-456."  In  1987. 
Entity  C  assigns  100  percent  of  Federal 
coal  lease  "A-456"  to  Entity  B.  Entity  A 
still  holds  100  percent  of  Federal  coal 
lease  "A-123;"  Entity  B  now  holds  100 
percent  of  Federal  coal  lease  "A-456;" 
and  Entity  C  does  not  hold  any  interest 
in  either  Federal  coal  lease. 

In  1989,  what  is  the  status  of  each 
entity's  section  2(a)(2)(A)  10-year 
holding  period?  Entity  A  has  held  an 
interest  in  Federal  coal  lease  "A-123" 
for  13  years  (1976-1989);  Entity  C  held. 
but  does  not  currently  hold,  and  interest 
in  "A-456"  for  5  years  (1982-1987); 
Entity  B  holds  and  has  held  an  interest 
in  Federal  coal  lease  "A-123"  (and  spht- 
off  "A-458")  for  a  total  of  11  years 
(1976-1985  as  "A-123."  and  1987-1989  as 
"A-456").  The  creation  of  a  new  serial 
number  ("A-456")  in  1982  did  not 


constitute  creation  of  a  new  Fedeal  coal 
lease  for  purposes  of  the  section 
2(a)(2)(A)  10-year  holding  period.  The 
only  time  after  August  4. 1976,  that 
Entity  B  did  not  hold  any  interest  was 
between  1985  and  1987. 

It  should  be  noted  that  Entity  C  could 
buy  the  remaining  Federal  coal  lease 
"A-123"  without  any  additive  holding 
period  because  Entity  C  had  never  held 
any  portion  of  Federal  coal  lease  "A- 
123"  prior  to  creation  of  Federal  coal 
lease  "A-456."  For  Entity  C  only  in  this 
example.  Federal  coal  leases  "A-123" 
and  "A-456"  are  separate  and  distinct 
for  the  purposes  of  the  section  2(a)(2)(A) 
holding  period. 

The  situation  is  different  for  a  Federal 
coal  lease  that  is  included  in  an  LMU 
that  subsequently  fails.  This  is  because, 
even  though  the  Federal  coal  lease  is 
included  in  an  LMU,  the  Federal  coal 
lessee  still  has  control  of  the  Federal 
coal  lease.  Therefore,  the  Federal  coal 
lease-holding  clock  continues  while  the 
Federal  coal  lease  is  included  in  an 
LMU.  The  LMU's  failure  simply  has  the 
Federal  coal  lease's  status  considered 
by  itself  again,  but  is  in  no  way 
comparable  to  a  partial  assignment 

Three  comments  stated  that  only  bona 
fide,  arm's-length  assignments  of 
Federal  coal  leases  should  be  allowed 
(i.e.,  that  BLM  should  never  approve 
assignments  of  Federal  coal  leases  from 
one  entity  to  another  entity  where  the 
two  entities  are  related  by  legal  or 
actual  control).  BLM  disagrees  with  this 
position.  If  there  is  not  a  bona  fide, 
arm's-length  assignment  (e.g.. 
assignment  of  a  partial  interest  or 
assignment  to  an  affiliate),  then  the 
assignor  is  likely  still  in  jeopardy  of  the 
Federal  coal  lease-holder's 
noncomphance  with  section  2(a)[2)(A]. 
The  assignor  is  still  subject  to  the 
section  2(a)(2)(A)  prohibition  if  the 
assignee  is  an  affiliated  company  under 
section  2(a)(2)(A).  which  is  the  classic 
non-arm's-length  assignment,  or  if  the 
assignor  still  "holds"  the  Federal  coal 
lease  imder  a  right-of-repurchase  option 
or  similar  method  of  indirect  holding. 
While  BLM  caimot  allow  such 
assignments  to  favorably  adjust  the 
calculation  of  section  2(a)(2)(A) 
provisions.  BLM  does  not  believe  that 
all  factors  that  may  be  a  part  of  an 
assignment  decision  should  actually  be 
prejudged  and  therefore  preclude  such 
assigrunents. 

Conversely,  a  "right-of-first-refusal" 
to  repurchase  by  the  seller  does  not 
constitute  a  method  of  direct  or  indirect 
holding  of  a  Federal  coal  lease.  For 
example,  a  "right-of-first-refusal"  allows 
an  entity  to  exercise  an  option  to 
reacquire  an  asset  but  leaves  the 
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original  buyer  fully  in  control  regarding 
whether  the  property  will  be  resold.  If 
Entity  A  assigns  a  Federal  coal  lease 
arm's-length  to  Entity  B  and  if  Entity  C 
wishes  to  "buy"  that  Federal  coal  lease 
by  assignment.  Entity  A's  "right-of-first- 
refusal"  would  only  allow  it  to  reacquire 
the  Federal  coal  lease  if  Entity  B  chose 
to  sell  and  if  Entity  A  could  match  Entity 
C's  offer. 

Whether  an  assignment  is  bona  fide, 
arm's-length,  or  of  a  partial  interest  to 
an  entity  not  controlled  by  or  under 
common  control  with  the  assignor,  a 
new  10-year  holding  period  attaches  to 
the  assignee.  These  comments  were 
rejected. 

9.  Affiliates.  One  comment  stated  that 
fixed-percentage  ownership  for  joint 
ventures,  mergers,  corporate  takeovers, 
minority  shareholdings,  and  others 
should  not  be  used  as  criteria  for 
determining  the  identity  of  affiliates. 
One  comment  stated  that  BLM  should 
implement  an  "element  of  control,"  not 
numerical  restraint  (i.e.,  stock 
ownership]  using  "established  legal 
principles."  BLM  agrees  with  these 
comments. 

One  comment  questioned:  If  Entity  A 
holds  a  controlling  interest  in  both 
Company  B  and  Company  C,  and  if  both 
Company  B  and  Company  C  are  "totally 
unrelated,"  does  Company  B 
noncompliance  prevent  Company  C 
from  obtaining  another  Federal  lease? 
The  answer  is  yes.  Section  2(a)(2)(A) 
applies  to  an  entity,  or  any  affiliate. 
"Therefore,  since  both  Companies  are 
under  common  control  by  Entity  A, 
Company  B  noncompliance  will  prevent 
not  only  Company  C,  but  also  Entity  A. 
from  obtaining  another  Federal  lease. 
Companies  B  and  C  are  simply  not 
"totally  unrelated"  for  purposes  of 
section  2(a)(2)(A). 

As  an  example  of  "totally  unrelated," 
Entity  A  is  issued  Federal  coal  lease  "B- 
123"  in  1972.  The  Federal  coal  lease  "B- 
123"  has  never  produced.  Entity  B  is  not 
related  to  Entity  A  by  legal  or  actual 
control.  Entity  C  is  a  wholly  owned 
subsidiary  of  Entity  B.  Entity  C  is  issued 
Federal  coal  lease  'B-^56"  in  1984.  As  of 
August  4, 1986,  Entity  A  is  prohibited 
under  section  1(a)(2)(A)  from  being 
issued  another  Federal  lease  because 
Federal  coal  lease  "B-123"  (that  Entity 
A  holds  and  has  held  for  at  least  10 
years  since  August  4, 1976)  has  never 
produced  and  is  not  producing  in 
commercial  quantities.  However,  Entity 
C  and,  by  corporate  relationship,  Entity 
B  are  not  yet  subject  to  such  a 
prohibition  because  they  have  only  held 
Federal  coal  lease  "B-456"  for  1  year.  In 
1988,  Entity  A  acquires  Entity  C  6t>m 
Entity  B  in  a  corporate  takeover  (Federal 
coal  lease  "B-123"  has  never  produced 


and  is  still  not  producing  in  commercial 
quantities).  Section  2(a)(2)(A)  does  not 
prohibit  acquisition  of  Federal  leases  by 
corporate  takeover  of  the  Federal  coal 
lessee.  Therefore,  although  Entity  A  is 
prohibited  from  being  issued  a  new 
Federal  lease  at  this  time.  Entity  A  is  not 
prohibited  under  section  2(a)(2)(A)  from 
acquiring  Entity  C's  Federal  coal  lease 
"B-456"  because  the  corporate  takeover 
involves  "totally  unrelated"  entities. 
Such  a  corporate  takeover  acquisition  of 
a  Federal  coal  lease  does  not  constitute 
an  assignment;  it  is  only  a  change  in 
corporate  stock  ownership  of  the 
continuing  same  Federal  coal  lease.  The 
same  logic  would  apply  to  any  Federal 
lease  to  be  issued  under  MLA  on  or  after 
August  4, 1986.  And  Entity  C  is  not  also 
disqualified  due  to  its  affiliation  with 
Entity  A. 

One  conunent  questioned:  How  can  a 
second  corporation  prove  the  first 
corporation's  compliance  if  the  second 
has  no  access/legal  right  to  the  first 
company's  books?  BLM  believes  that  a 
parent  corporation  would  compel 
separate  corporations  it  controls  to 
share  information  necessary  for  each  to 
determine  its  own  compliance  with 
Federal  law.  And.  in  fact  this  could  be 
one  of  the  principal  determinants  of 
"control." 

One  comment  stated  that  BLM  should 
require  lessee  certification  of 
compliance  with  section  2(a)(2)(A)  at  the 
time  the  entity  wishes  to  qualify  for  a 
Federal  lease  on  or  after  August  4, 1986. 
One  comment  questioned:  If  a  Federal 
coal  lessee  is  determined  to  be  ineligible 
by  BLM,  what  must  he  do  to  eonfirm 
that  he  is  once  again  eligible?  Will  there 
be  a  list?  If  not,  bow  can  a  Federal  coal 
lessee,  or  any  affihate,  determine 
whether  to  pursue  Federal  lease 
issuance  if  there  is  a  question  regarding 
his  eligibility?  Other  comments  stated 
that  such  qualifications  should  be 
determined  on  a  case-by-case  basis:  (a) 
Using  no  established  formula  (three 
comments);  (b)  using  something  similar 
to  the  10  percent  stock-ownership  rule 
(one  comment);  or  (c)  using  the  following 
definition  (two  comments): 

(1)  A  corporation  is  a  subsidiary  of 
another  corporation  when  more  than  50 
percent  of  its  voting  securities  is  held 
directly  or  indirectly  by  such  other 
corporation; 

(2)  A  corporation  is  an  affiliate  of 
another  corporation  when  more  than  50 
percent  of  the  voting  securities  of  each 
such  corporation  is  held  directly  or 
indirectly  by  another  person, 
corporation,  or  entity;  or 

(3)  The  Secretary  may  determine  that 
in  the  absence  of  legal  control  through 
stock  ownership  a  person,  association, 
or  corporation  is  under  the  actual 


control  of  another  person,  association, 
or  corporation. 

The  DOI  believes  this  is  useful  and 
summarizes  relevant,  well-accepted 
principles  that  the  Secretary  will  apply 
in  making  determinations  of  section 
2(a)(2)(A)  applicability  to  related 
corporate  entities;  therefore,  BLM  has 
included  a  slightly  modified  version  of  it 
in  the  guidelines.  BLM  has  determined 
that  it  is  appropriate  to  supplement  the 
guidelines  by  briefiy  discussing  how 
section  2(a)(2)(A)  applies  to  corporate 
mergers  and  acquisitions.  This 
supplemental  information  is  contained 
in  Appendix  C  of  the  guidelines. 

In  response  to  these  comments,  BLM 
agrees  that,  unless  the  express  wording 
of  section  2(a)(2)(A)  is  repealed  and 
replaced  with  other  provisions,  on  or 
after  August  4, 1986,  qualifications  will 
have  to  be  known  or  determined  at  the 
time  of  each  Federal  lease  issuance 
under  MLA.  This  would  require  a 
change  in  regulations  for  existing  lessee- 
certification  statements  (e.g.,  43  CFR 
3472.2-2(f)  for  coal.  43  CFR  3102.5  for  oil 
and  gas]  and  necessitate  the 
development  of  procedures  and 
standards  for  BLM  to  apply  generically. 
Further,  BLM  will  establish  a  method  by 
which  a  company  which  is  uncertain 
about  its  status  can  certify  that  it  is  or  is 
not  "controlled  by  [or]  under  common 
control  with"  another  entity.  However, 
BLM  believes  that  the  guidelines  for 
implementing  section  2(a)(2)(A)  should 
not  be  delayed  pending  the 
establishment  of  such  a  monitoring 
system. 

10.  Guidelines  vs.  regulations.  Seven 
comments  stated  that  the  guidelines 
must  be  published  as  rules.  One 
comment  stated  that  after  the  guidelines 
have  been  published  in  final  form,  they 
should  be  formalized  in  rulemaking. 
BLM  believes  it  necessary  to  publish 
guidelines  now  that  will  aid  BLM  Field 
Offices  in  determining  compliance  with 
section  2(a)(2)(A)  and  the 
interrelationships  with  other  MLA 
provisions  for  Federal  coal  leases,  as 
currently  codified  at  43  CFR  Group  3400. 
In  addition.  BLM  beUeves  it  necessary  to 
consider  revisions  to  the  existing  rules 
as  discussed  in  this  SUPPLEMENTARY 
INFORMATION.  During  the  forthcoming 
regiilatory  review  effort,  interpretations 
of  the  phrase  "producing  in  commercial 
quantities,"  as  set  forth  in  these 
guidelines  (as  well  as  public  conunents 
received  on  the  draft  guidelines),  will  be 
re-examined. 

One  comment  stated  that  if  guidelines 
are  published,  they  must  contain  a 
justification  statement  as  to  why  they 
are  not  being  published  as  rules.  The 
guidelines  are  meant  to  serve  solely  as 
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an  aid  to  BLM  Field  Offices  in 
determining  compliance  with  section 
2(a)(2)(A)  on  or  after  August  4. 1986.  and 
do  not  amend,  or  redefine,  any  of  the 
existing  rules  at  43  CFR  Group  3400.  In 
many  respects,  the  guidelines  simply 
state  BLM's  position  on  legal  and 
interpretive  questions  under  the  statute. 
In  other  respects,  they  preserve  BLM 
Field  Office  discretion  under  existing 
rules  (e.g..  to  make  factual 
determinations  on  what  is  a  reasonable 
period  for  producing  1  percent  of  the 
recoverable  coal  reserves  for  a  specific 
operation,  consistent  with  BLM's  policy 
statements  contained  in  the  guidelines). 
Even  if  these  guidelines  still  appear  to 
be  rules  to  these  commenters,  BLM 
points  out  that  they  were  adopted  only 
after  notice  and  comment,  and  are 
published  in  the  Federal  Register  thus 
complying  with  these  provisions  of  the 
Administrative  Procedure  Act.  The 
guidelines  advise  BLM  Field  Offices 
how  to  implement  the  existing  rules,  and 
various  parts  of  the  section  of  law  not 
treated  in  those  rules. 

One  final  comment  stated  that  BLM 
should  ignore  guidelines  and  support 
section  2(a)(2)(A)  repeal,  because  the 
1982  rules  are  still  the  subject  of  a  civil 
suit.  The  publication  of  the  guidelines  in 
no  way  compromises  BLM's  1982 
Federal  coal  rules.  The  1982  rules  that 
relate  to  section  2(a)(2)(A)  discussed 
above  are  not  at  issue  in  the  pending 
civil  suit,  although  that  suit  does 
challenge  aspects  of  the  rules  governing 
"diligence"  for  pre-FCLAA  Federal  coal 
leases.  The  guidelines  are  not 
inconsistent  with  that  1982  rulemaking. 
This  comment  was  rejected. 

These  guidelines  were  formulated  in 
light  of  comments  received  on  the  draft 
guidelines  and  informal  advice  rendered 
by  Solicitor's  Office  staff,  and  are 
consistent  with  the  conclusions  in 
Solicitor's  Opinion  M-36951  (February 
12. 1985). 

The  primary  author  of  these  guidelines 
is  Allen  B.  Agnew,  Branch  of  Technical 
Support,  Solid  Mineral  Operations 
Division,  Bureau  of  Land  Management 
(BLM),  assisted  by  other  BLM  field  and 
headquarters  personnel  and  the  Office 
of  the  Solicitor,  Department  of  the 
Interior.  The  guidelines  are  set  forth 
.  below. 

Dated:  August  22. 1985. 
)ame«  M.  Parker, 

Acting  Director,  Bureau  of  Land  Management 


COMMERCL\L  QUANTnTIES  FOR 
SECTION  2(a)(2)(A)  OF  THE  MINERAL 
LEASING  ACT  (MLA)  (SECTION  3  OF 
THE  FEDERAL  COAL  LEASING 
AMENDMENTS  ACT)  GUIDELINES 
FOR  IMPLEMENTATION 

Introduction 

ON  OR  AFTER  AUGUST  4. 1986,  IF  A 
FEDERAL  COAL  LEASE.  THAT  HAS 
BEEN  HELD  BY  THE  CURRENT 
FEDERAL  COAL  LESSEE  FOR  AT 
LEAST  10  YEARS,  IS  NOT 
PRODUCING  IN  COMMERCIAL 
QUANTITIES  OR  NOT  UNDER  A 
SUSPENSION,  THE  FEDERAL  COAL 
LESSEE.  OR  ANY  AFFILIATE. 
CANNOT  QUALIFY  UNDER  SECTION 
2(a)(2)(A)  FOR  A  NEW  ONSHORE 
FEDERAL  LEASE  ISSUED  PURSUANT 
TO  MLA. 

Section  2(a)(2)(A)  of  MLA  as 
amended,  can  be  satisfied  by  producing 
coal  in  commercial  quantities  on  the 
date  that  quahfications  are  being 
determined  for  a  new  Federal  lease 
issuance  for  the  three  major  classes  of 
Federal  coal  leases:  (1)  Subject  to  the 
1982  regulatory  diligence  system,  and 
producing:  (2)  not  subject  to  the  1982 
regulatory  diligence  system,  and 
producing;  and  (3)  included  in  a  logical 
mining  unit  (LMU)  which  is  producing. 
In  order  to  take  info  account  the 
differences  in  the  first  two  types  of 
Federal  coal  leases,  the  guidelines  treat 
them  somewhat  differently,  as  is 
developed  below. 

Section  2(a)(2)(A)'8  prohibition  is  also 
avoided  by  certain  other  circumstances, 
such  as:  (1)  Approved  arm's-length 
transfer  (e.g.,  assignment)  of  Federal 
coal  lea8e(8),  thus  the  assignor  no  longer 
"holds  .  .  .  and  has  held";  (2)  approved 
relinquishment,  thus  the  Federal  coal 
lessee  no  longer  "holds  .  .  .  and  has 
held";  (3)  approved  foive  majeure 
suspension  (strikes,  the  elements,  or 
casualties  not  attributable  to  the  Federal 
coal  lessee),  thus  the  production 
obligation  is  suspended;  (4)  amended 
section  7  advance  royalty  '  paid  in  lieu 
of  continued  operation,  thus  satisfying 
the  production  obligation;  and  (5) 
Section  39  (30  U.S.C.  209)  suspension  (in 
the  interest  of  conservation,  as 
determined  by  the  Secretary),  thus  the 
production  obligation  is  suspended. 

A  detailed  discussion  of  these 
concepts  follows. 


Background 

Section  3  of  the  Federal  Coal  Leasing 
Amendments  Act  (FCLAA)  added 
section  2(a)(2)(A),  among  others,  to 
MLA.  Section  2(a)(2)(A)  states,  in  part, 
that  "(tjhe  Secretary  shall  not  issue  a 
lease  or  leases  .  .  .to  any  person, 
association,  corporation  .  .  .  where  any 
such  entity  holds  a  lease  or  leases 
issued  by  the  United  States  to  coal 
deposits  and  has  held  such  lease  or 
leases  for  a  period  of  ten  years  when 
such  entity  is  not.  except  as  provided  for 
in  section  7(b)  gf  this  Act.  producing 
coal  from  the  lease  deposits  in 
commercial  quantities. "  (Emphasis 
added.)  Departmental  analysis  of 
section  2(a)(2)(A)  resulted  in  the 
following  distinct  questions  about  the 
"producing  in  commercial  quantities" 
obligation:  What  is  the  commercial 
quantities  amount;  over  what  time 
period  must  that  production  have 
occiured;  what  are  the  recoverable  coal 
reserves  for  the  purposes  of  this  section 
of  MLA;  what  can  a  Federal  coal  lessee 
do  to  satisfy  this  requirement;  what 
constitutes  an  affiliate  for  purposes  of 
section  2(a)(2)(A);  and  for  which  mineral 
commodities  can  a  Federal  coal  lessee, 
or  any  affiliate,  be  prohibited  from 
obtaining  a  Federal  lease  for  his  failure 
to  satisfy  section  2(a)(2)(A)? 

Producing  in  Commercial  Quantities: 
Section  2(a)(2)(A)  vs.  Sectioii  7  of  MLA 

The  term  "commercial  quantities"  is 
used  in  three  places  in  the  Federal  coal 
leasing  statutes — twice  in  Section  7(a) 
regarding  individual  Federal  coal  lease 
diligence  and  once  in  section  2(a)(2)(A). 
In  implementing  FCLAA,  the 
Department  of  the  Interior  (DOI)  has. 
since  1976,  defined  by  rule  diligent 
development  (required  by  Section  7(b)  of 
MLA)  to  conform  with  the  producing-in- 
commercial-quantities-at-the-end-of-lO- 
years  obligation  in  section  7(a),  and  has 
related  continued  operation  (also 
required  by  section  7(b))  to  the  lease- 
lasts-as-long-as-coal-is-produced- 
annually-in-commercial-quantities 
obligation  of  section  7(a).*  Thus,  the 
definitions  of  diligent  development  and 
continued  operation  use  the  term 
"conunercial  quantities."  The  Secretary 
of  the  Interior  stated  that  the  1982 


'  Amended  section  7  advance  royalty  v«.  pre- 
Augu»t  4. 1976.  Federal  coal  lease-stipulated 
advance  royalty  is  discussed  under  the  section  of 
these  guidelines  entitled  "Payment  of  Advance 
Royalty  in  lieu  of  Continued  Operation." 


*  With  respect  to  a  Federal  coal  lease  that 
achieves  diligent  development  in  five  year*,  for 
example,  and  then  proceeds  to  continued  operation 
status,  the  continued  operation  definition  conforms 
with  the  section  7(a]  at-the-end-of-10-years 
obligation  as  well. 
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regulatory  diligence  system  definition  of 
commercial  quantities — being  1  percent 
of  the  recoverable  coal  reserves — 
applies  for  both  section  2(a)(2)(A)  and 
section  7,  in  the  preamble  to  the  July  30, 
1982,  30  CFR  Part  211  (recodified  at  43 
CFR  Part  3400)  rules,  which  because 
elective  on  August  3a  1982.  The  43  CFR 
Part  3480  rules  then  defined,  differently 
for  each,  the  time  period  in  which  the  1 
percent  is  measured  for  both  diligent 
development  and  continued  operation 
purposes,  but  failed  to  define  the 
commercial  quantities  time  period  for 
section  2(a)(2)(A]  purposes.  Lack  of 
guidance  on  the  time  period  in  which  the 
producing  in  commercial  quantities 
requirement  is  measured  for  section 
2(a)(2)(A)  has  caused  Federal  coal 
lessees  great  uncertainty,  especially  as 
they  examined  their  1982-1983  election 
possibility  under  the  1982  rules  and  as 
they  contemplate  their  ability  to  obtain 
Federal  leases  on  or  after  August  4, 
1986. 

See  Appendix  A  for  definitions  of 
advance  royalty,  commercial  quantities, 
continued  operation,  diligent 
development.  Federal  lease  issuance, 
producing,  and  1982  regulatory  diligence 
system.  See  Appendix  B  for  a  hsting  of 
Federal  onshore  mineral  commodities 
that  are  prohibited  from  being  issued  to 
any  entity,  or  any  affiliate,  that  cannot 
satisfy  the  obligations  of  section 
2(a)(2)(A)  at  the  time  that  qualifications 
are  being  determined  for  a  Federal  lease 
issuance  on  or  after  August  4. 1986.  See 
Appendix  C  for  a  generic  discussion  of 
affiliates. 

Section  2(a)(2)(A)  Requirements 

The  word  "producing"  implies  a 
continuing  obligation  on  the  part  of  the 
Federal  coal  lessee.  The  Bureau  of  Land 
Management  (BLM)  has  determined  that 
the  continuing  obligation  means  that  if  a 
Federal  lease  is  to  be  issued  at  a  given 
time,  in  order  to  determine  whether  a 
potential  bidder  is  qualified  under 
section  2(a)(2)(A),  BLM  will  look  at  aU  of 
the  Federal  coal  lessee's,  or  any 
affiliate's.  Federal  coal  leases  at  that 
time  and  determine  if  all  of  the  Federal 
coal  leases  that  the  Federal  coal  lessee, 
or  any  affihate.  holds  and  has  held  for  at 
least  10  years  are  producing  in 
commercial  quantities,  as  measured 
over  a  certain  time  period.  If  each  such 
Federal  coal  lease  is  producing  in 
commercial  quantities  in  that  certain 
time  period,  the  Federal  coal  lessee  is 
satisfying  section  2(a)(2)(A)  and  that 
Federal  coal  lessee,  or  any  affiliate,  may 


be  issued  another  Federal  lease.  Section 
2(a)(2)(A)  requires  that  the  Federal  coal 
lease  must  have  been  held  by  the 
current  Federal  coal  lease  holder  for  10 
years  before  the  prohibition  attaches. 
Section  2(a)(2)(A)  also  states  that,  in 
computing  the  10-year  period,  periods  of 
time  preceding  August  4, 1976.  shall  not 
be  included. 

The  Federal  coal  lease  holding  period, 
however,  is  independent  of  the 
timeframe  over  which  production  will  be 
measured  for  section  2(a)(2)(A].  The 
period  over  which  commercial 
quantities  is  measured  is  not  tied  to 
August  4, 1976.  Neither  the  law  nor  the 
rules  prescribe  such  a  timeframe.  For 
Federal  coal  leases  not  yet  readjusted 
(or  otherwise  made  subject  to  FCLAA) 
after  August  4, 1976,  the  beginning  of  the 
production  bracket  may  begin  as  late  as 
the  date  that  coal  is  first  produced  on  or 
after  August  4. 1976.  BLM  has 
determined  that  10  years  is 
appropriately  set  as  the  maximum  time 
over  which  production  can  be  credited 
toward  the  producing-in-commercial- 
quantities  obligation  of  Section 
2(a)(2)(A). 

Regarding  Federal  coal  leases  that  are 
not  yet  subject  to  amended  MLA,  BLM 
has  adopted  10  years  as  an  appropriate 
maximum  time  for  determining 
commercial  quantities  under  section 
2(a)(2)(A);  however,  10  years  should  not 
be  used  for  £dl  such  Federal  coal  leases. 
Therefore,  10  years  is  the  maximum  time 
period  that  can  be  assigned  by  the 
Authorized  Officer  (AO),  defined  at  43 
CFR  3400.0-5(b),  to  a  Federal  coal  lease 
as  a  bracket  during  which  the  AO  makes 
his  determination  whether  the  Federal 
coal  lease  is  producing  in  commercial 
quantities.  The  AO  should  examine  the 
approved  mine  plan  or  production 
scenarios  based  on  existing  contracts, 
keeping  in  mind  a  margin  for  error  to 
account  for  such  things  as  the  phase  of 
the  operation  (e.g.,  start-up  vs.  ongoing) 
and  other  related  factors,  to  determine 
what  is  a  commercial  level  or  rate  of 
production,  and  thus  what  an 
appropriate  time  period  is  in  which 
commercial  quantities  must  be 
produced.  The  time  period  should  then 
be  set  at  less  than  10  years  in  cases 
where  that  more  closely  approximates 
what  is  "commercial"  given  the  reality 
of  the  operation.  For  example,  the 
timeframe  might  more  appropriately 
range  fitim  3  years  (similar  to  the 
regulatory  3-year  timeframe  for 
measuring  production  for  maintaining 
continued  operation]  to  5  years 
(reflecting  the  duration  of  mining 
permits  approved  pursuant  to  the 


Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)).  After 
determining  the  appropriate  timeframe 
over  which  to  measure  producing  in 
commercial  quantities,  the  AO  should 
assign  that  timeframe  to  each  individual 
Federal  coal  lease  that  is  not  yet  subject 
to  amended  MLA.  Of  course,  this 
timeframe  may  be  adjusted,  at  the  AO's 
discretion  to  reflect  changing  conditions; 
for  example,  for  an  operation  that  moves 
from  its  initial  start-up  phase  into  an 
ongoing  operation  phase,  the  AO  may 
determine  that  the  assigned  timeframe 
should  be  of  a  shorter  duration. 

Once  the  Federal  coal  lease  becomes 
subject  to  amended  MLA,  the  governing 
timeframe  is  the  10-year  diligent 
development  period  or  the  continued 
operation  year  as  long  as  production  is 
occurring  or  the  amended  MLA 
production  requirements  are  relieved 
pursuant  to  section  7(b)  (i.e.,  force 
majeure  suspensions  or  payment  of 
advance  royalty  in  lieu  of  continued 
operation).  This  is  because,  for  pre-FC 
LAA  Federal  coal  leases  that  have  been 
readjusted  (or  otherwise  made  subject 
to  amended  MLA),  nonproduction 
during  the  10-year  diligent  development 
period  would  also  be  nonproduction  for 
section  2(a)(2)(A)  purposes,  regardless 
of  the  timeframe  assigned  to  the  Federal 
coal  lease  prior  to  its  becoming  subject 
to  amended  MLA.  Therefore,  the  Federal 
Coal  lessee,  or  any  affiliate,  would  not 
be  qualified  under  section  2(aO(2)(A)  to 
be  issued  a  Federal  lease  on  or  after 
August  4. 1986,  due  to  not  producing  in 
commercial  quantities. 

In  all  cases,  the  operative  quantity  to 
use  in  determining  whether  a  Federal 
coal  lease  is  producing  in  commercial 
quantities  is  1  percent,  as  that  is,  per  the 
Secretary  of  the  Interior's  1982  preamble 
statement  prescribed  by  rule  unless  and 
until  changed.  The  assigned  bracket  for 
pre-FCLAA  Federal  coal  leases  not  yet 
readjusted  (or  otherwise  made  subject 
to  FCLAA),  however,  is  to  be 
determined  at  the  AO's  discretion  with 
the  facts  of  the  operation  in  mind. 

Figiu>e  1  gives  a  schematic 
presentation  of  the  various  paths 
leading  to  the  determination  of 
qualifications  for  a  Federal  lease 
issuance  on  or  after  August  4, 1986.  as 
related  to  section  2(a)(2)(A).  The 
purpose  of  Figure  1  is  to  diagram  the 
text  of  these  guidelines.  There  are 
instances  when  the  diagram  is  not 
apphcable  (e.g.,  where  a  Federal  coal 
lease  is  under  a  section  39  (30  U.S.C. 
209)  suspension).  These  exceptions  are 
discussed  later  in  this  text. 
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Figure  1— Schematic  Diagram  Of  How  Coal  Production  Satisfies 

Section  2(a)(2)(A)  Of  The  Mineral  Leasing  Act  Of  1920 

(Section  3  Of  The  Federal  Coal  Leasing  Amendments  Act  Of  1976) 
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Examples  of  start/end  times  for 
assigned  brackets  follow  the  discussion 
of  Federal  coal  leases  not  subject  to  the 
1982  regulatory  diligence  system.  The 
question  ol  producing  in  commercial 
quantities,  at  the  time  that  quaUncations 
for  Federal  lease  issuance  are  being 
determined,  must  be  addressed  using  the 
bracket  assigned  by  the  AO.  BLM  has 
determined  that  the  recoverable  coal 
reserves  are  those  in  existence  at  the 
beginning  of  the  assigned  bracket  in 
question,  as  is  further  explained  below. 
Therefore,  at  the  time  that  qualifications 
for  a  Federal  lease  issuance  are  being 
determined,  each  Federal  coal  lease  of 
each  Federal  coal  lessee,  or  any 
affiliate,  wishing  to  qualify  for  a  Federal 
lease  issuance  on  or  after  August  4, 
1988,  must  be  looked  at  individually: 

1.  Has  the  Federal  coal  lessee,  or  any 
affiliate,  individually  held  a  Federal  coal 
lease  for  a  combined  period  of  at  least 
10  years  since  August  4, 1976,  and  still 
hold  it?  //  the  answer  is  no,  the  Federal 
coal  lessee,  or  any  affiUate  is  qualified 
under  section  2(a)(2)(A)  for  a  Federal 
lease  issuance  on  or  after  August  4, 
1986.  //  the  answer  is  yes,  go  to  number 
2  below. 

2.  Is  that  Federal  coal  lease  producing, 
contained  in  a  producing  LMU,  or 
suspended  from  producing  under  section 
7(b)  of  MLA  by  either  force  majeure  or 
payment  of  advance  royalty  in  lieu  of 
continued  operation  or  suspended  from 
producing  under  section  39  of  KfLA  in 
the  interest  of  conservation?  //the 
answer  is  no.  the  Federal  coal  lessee,  or 
any  affiliate  is  not  qualified  under 
section  2(a)(2)(A)  for  a  Federal  lease 
issuance  on  or  after  August  4, 1986.  // 
the  answer  is  yes,  the  Federal  coal 
lessee,  or  any  affiliate,  is  qualified 
under  section  2(a)(2)(A)  for  a  Federal 
lease  issuance  on  or  after  August  4. 
198& 

The  following  discussion  addresses 
how,  at  the  time  qualifications  for  a  new 


Federal  lease  are  being  determined, 
section  2(a)(2)(A)  affects  Federal  coal 
leases  in  the  following  three  categories: 
(1)  Subject  to  the  1982  regulatory 
diligence  system:  (2)  not  subject  to  the 
1982  regulatory  diligence  system;  or  (3) 
contained  in  producing  LMU's. 

Category  1:  Federal  Coal  Leases  Subject 
to  the  1982  Regulatory  Diligence  System 

Is  the  Federal  coal  lease  subject  to  the 
1982  regulatory  diligence  system  at  the 
time  qualifications  for  a  new  Federal 
lease  issuance  are  being  determined? 
There  are  six  types  of  circumstances 
under  which  a  Federal  coal  lease 
becomes  subject  to  the  1982  regulatory 
diligence  system: 

1.  Federal  coal  lease  issuance  after 
August  4, 1976; 

2.  Federal  coal  lease  readjustment 
after  August  4, 1976; 

3.  Modificiation  (the  noncompetitive 
addition  of  acreage  or  Federal  coal  to  a 
Federal  coal  lease  under  MLA,  30  U.S.C 
203)  after  August  4. 1976. 

4.  Revision  (Federal  coal  lessee 
execution  of  revised  Federal  coal  lease 
diligence  provisions  at  the  request  of 
DOI)  during  1980; 

5.  BLM-approved  election  filed 
between  August  1982  and  August  1983  to 
be  subject  to  the  1982  regulatory 
diligence  system;  or 

6.  Inclusion  of  a  Federal  coal  lesae  in 
an  LMU. 

Once  the  Federal  coal  lease  becomes 
subject  to  amended  MLA  diligence,  the 
governing  timeframe  is  the  10-year 
diligent  development  period  or  the 
continued  operation  year  as  long  as 
production  is  occiuring  or  the  amended 
MLA  production  requirements  are 
relieved  pursuant  to  section  7(b)  (i.e., 
force  majeure  suspensions  or  payment 
of  advance  royalty  in  lieu  of  continued 
operation).  This  is  because,  for  pre- 
FCLAA  Federal  coal  leases  that  have 
been  held  for  at  least  10  years  and  have 


been  readjusted  (or  otherwise  made 
subject  to  FCLAA),  nonproduction 
during  the  10-year  diligent  development 
period  would  also  be  nonproduction  for 
section  2(a)(2)(A)  purposes,  regardless 
of  the  timeframe  assigned  to  the  Federal 
coal  lease  prior  to  its  becoming  subject 
to  amended  MLA  diligence. 

If  the  Federal  coal  lease  is  one  that 
was  issued  after  August  4, 1976,  the 
Federal  coal  lease  is  subject  to  diligent 
development  and  has  10  years  within 
which  to  produce  commercial  quantities, 
or  the  Federal  coal  lease  may  be  lost.  If 
the  Federal  coal  lease  falls  within  one  of 
the  other  five  types  of  circumstances 
listed  above  (i.e.,  other  than  issuance 
after  August  4, 1976),  has  the  Federal 
coal  lease  been  held  by  the  current 
Federal  coal  lessee  for  10  years  or  more 
at  the  time  qualifications  for  a  new 
Federal  lease  issuance  are  being 
determined?  If  the  current  Federal  coal 
lessee  has  not  held  the  Federal  coal 
lease  for  10  years  or  more,  the  Federal 
coal  lease  does  not  prohibit  the  Federal 
coal  lessee,  or  any  affiliate,  from 
qualifying  under  section  2(a)(2)(A)  for  a 
Federal  lease  issuance  on  or  after 
August  4, 1986.  See  also  the  discussion 
on  assignments  in  the  section  entitled 
"EXCEPTIONS." 

If  the  Federal  coal  lease  has  been  held 
for  10  years  or  more  by  the  current 
Federal  coal  lessee,  can  the  AO 
determine  that  the  Federal  coal  lease  or 
LMU  is  currently  producing  in 
commercial  quantities?  U  so,  the 
production  is  being  credited  toward  the 
production  requirements  of  the  1982 
regulatory  diligence  system  and, 
therefore,  this  specific  Federal  coal 
lease  does  not  prohibit  the  Federal  coal 
lessee,  or  any  affiliate,  under  section 
2(a)(2)(A)  from  being  issued  another 
Federal  lease.  See  the  diagrams  below 
concerning  Category  1  Federal  coal 
leases. 
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Case  1  includes  only  those  Category  1 
Federal  coal  leases  issued  on  or  after 
August  4. 1976.  Hie  Case  1  Federal  coal 
lease  has  10  years  from  time  C  to 
produce  1  percent  of  the  recoverable 


coal  reserves  In  existence  at  time  C.  At 
time  B,  since  the  Federal  coal  lease  is 
still  in  its  diligent  development  period 
and  only  has  been  held  for  4  years,  it 
does  not  have  to  be  producing  at  time  B 


in  order  to  allow  the  Federal  coal  lessee, 
or  any  affiliate,  to  qualify  under  section 
2(a)(2)(A)  for  another  Federal  lease 
issuance. 
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Case  2  includes  all  other  Category  1 
Federal  coal  leases  except  those  issued 
on  or  after  August  4, 1976.  Between  time 
D  and  time  C,  if  the  Federal  coal  lease 
was  not  producing,  that  Federal  coal 
lease  would  prohibit  the  Federal  coal 
lessee,  or  any  afHliate,  from  qualifying 
under  section  2(a)(2)(A)  for  a  Federal 
lease  issuance  between  time  D  and  time 
C.  Any  time  of  nonproduction  between 
time  D  and  time  A  also  prohibits  the 
Federal  coal  lessee,  or  any  affiliate, 
under  section  2(a)(2)(A)  from  being 
issued  a  Federal  lease  at  the  time  that 
the  Federal  coal  lease  is  nonproducing. 
Upon  becoming  a  Category  1  Federal 
coal  lease  (e.g.,  by  readjustment  on  or 
after  August  4. 1976)  and  prior  to  time  A, 
the  applicable  timeframe  for  "producing 
in  commercial  quantities"  is  the  10-year 
diligent  development  period.  The  Case  2 
Federal  coal  lease  has  10  years  from 
time  C  to  produce  1  percent  of  the 
recoverable  coal  reserves  in  existence  at 
time  C  in  order  to  achieve  diligent 
development.  However,  to  be  in 
compliance  with  section  2(a)(2)(A),  the 
Federal  coal  lease  must  be  producing  in 
commercial  quantities  any  time  on  or 
after  August  4, 1986  (i.e.,  on  or  after  time 
D).  if  the  Federal  coal  lessee,  or  any 
affiliate,  wishes  to  qualify  for  a  new 
Federal  lease.  Even  though  the  Federal 
coal  lease  is  in  its  10-year  diligent 
development  period  until  time  A  and  in 
compliance  with  its  Federal  coal  lease- 
specific  "diligence, "  it  must  be 
producing  in  commercial  quantities  at 
time  B  (i.e.,  producing  at  a  rate  that  will 
achieve  diligent  development  by  time  A) 
in  order  to  allow  the  Federal  coal 
lessee,  or  any  affiliate,  to  qualify  under 
section  2(a)(2)(A)  for  another  Federal 


lease  issuance.  Otherwise,  if  the  current 
Federal  coal  lessee  has  held  the  Federal 
coal  lease  for  10  years,  the  Federal  coal 
lease  would  have  been  held  for  10  years 
and  not  producing  in  commercial 
quantities.  However,  see  also  the 
discussions  of  suspensions  in  the  section 
entitled  "EXCEPTIONS." 

Discussion:  Category  1  Federal  Coal 
Leases 

For  both  Case  1  and  Case  2,  Category 
1  Federal  coal  leases,  after  diligent 
development  is  achieved  (which  may 
occur  as  late  as  time  A),  the  Federal 
coal  lease  is  subject  to  continued 
operation.  If  the  Federal  coal  lease  is 
satisfying  the  continued  operation 
requirement  by  production  or  by 
payment  of  advance  royalty,  the  Federal 
coal  lessee,  or  any  affiliate,  is  not 
prohibited  by  section  2(a)(2)(A)  from 
qualifying  for  another  Federal  lease 
issuance  at  time  A  or  any  time 
thereafter.  Where  the  Federal  coal 
leases  are  not  maintaining  continued 
operation  by  production  or  by  payment 
of  advance  royalty  in  lieu  of  continued 
operation,  the  Federal  coal  lease  would 
be  subject  to  cancellation.  However,  see 
also  the  discussion  of  suspensions  in  the 
section  entitled  "EXCEPTIONS." 

For  Federal  coal  leases  issued  after 
August  4. 1976.  if  the  Federal  coal  lease 
has  been  held  for  10  years  and  has  not 
produced  commercial  quantities,  the 
Federal  coal  lease  wot^d  be  lost  for 
failure  to  achieve  diligent  development. 
If  such  a  Federal  coal  lease  is  lost  that 
Federal  coal  lease  could  not  prohibit  the 
Federal  coal  lessee,  or  any  affiliate, 
under  section  2(a)(2)(A)  from  being 
issued  another  Federal  lease  because 


the  Federal  coal  lease  would  no  longer 
exist.  If  that  Federal  coal  lease  has 
achieved  diligent  development,  then  it  is 
subject  to  the  condition  of  continued 
operation.  As  long  as  the  Federal  coal 
lessee  satisfies  continued  operation  by 
production  or  by  payment  of  advance 
royalty,  that  Federal  coal  lease  does  not 
prohibit  the  Federal  coal  lessee,  or  any 
affiliate,  under  section  2(a)(2)(A)  from 
being  issued  another  Federal  lease.  If 
the  Federal  local  lessee  does  not  satisfy 
continued  operation  by  production  or  by 
payment  of  advance  royalty,  that 
Federal  coal  lease  is  subject  to 
cancellation.  After  such  a  Federal  coal 
lease  is  cancelled,  that  Federal  coal 
lease  could  not  prohibit  the  Federal  coal 
lessee,  or  any  affiliate,  under  section 
2(a)(2)(A)  from  being  issued  another 
Federal  lease  because  the  offending 
Federal  coai  lease  would  no  longer 
exist. 

For  the  other  five  types  of 
circimistances  (i.e.,  all  other  Category  1 
Federal  coal  leases  except  those  issued 
on  or  after  August  4. 1976),  the  Federal 
coal  leases  are  also  subject  to  the  1982 
regulatory  diligence  system.  Once 
Federal  coal  leases  are  subject  to  the 
1982  regulatory  diligence  system,  any 
subsequent  production  is  credited 
toward  diligent  development  or 
continued  operation.  Since  the 
production  is  being  credited  toward 
diligent  development  or  continued 
operation,  if  the  Federal  coal  lease  is 
producing  in  commercial  quantities  on 
the  date  of  determinaton  of 
quaUfications  for  Federal  lease  issuance. 
Uie  Federal  coal  lease  or  LN4U  is  in 
compliance  with  section  2(8M2MA). 
Therefore,  the  Federal  coal  lease  would 
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not  prohibit  the  Federal  coal  lessee,  or 
any  affiliate,  under  section  2(a)(2)(A) 
from  being  issued  a  Federal  lease  on  or 
after  August  4, 1986. 

Not«. — If  there  is  an  LMU.  any  production 
after  tlie  effective  date  of  the  LMU  approval 
is  credited  toward  all  Federal  coal  leases 
contained  in  that  I^MU,  regardless  whether 
the  production  is  from  Federal  or  non-Federal 
coal.  Since  the  production  is  being  credited 
toward  diligent  development  or  continued 
operation  for  the  LMU.  if  the  LMU  is 
producing  in  conunemial  quantities  on  the 
date  that  qualifications  for  a  Federal  lease 
issuance  are  being  determined  on  or  after 
August  4. 1986.  all  of  the  Federal  coal  leases 
contained  in  the  LA1U  are  in  compliance  with 
section  2(a)(2)(A).  Therefore,  the  Federal  coal 
lease(s)  contained  in  a  producing  LMU  would 
not  prohibit  the  Federal  coal  lessee,  or  any 
affiliate,  under  section  2(a)(2)(A)  from  being 
issued  a  Federal  lease  on  or  after  August  4. 
1986. 

If  a  Federal  coal  lease,  that  otherwise 
is  subject  to  the  section  2(a)(2)(A) 
prohibition,  is  included  in  an  LMU  and 
that  LMU  stops  productions  (i.e., 
nonproduction  occurring  while  the  LMU 
is  in  its  specific  diligent  development 
period  and  no  advance  royalty  can  be 
being  paid  in  lieu  of  production),  that 
Federal  coal  lease,  looked  at 
individually  in  its  nonproducing  status, 
would  prohibit  the  Federal  coal  lessee, 
or  any  affiliate,  under  section  2(a)(2)(A) 
from  being  issued  another  Federal  lease 
on  or  after  August  4, 1986.  Although,  in 
this  example,  the  LMU  would  be  in 
compliance  with  its  approval 
stipulations  and  the  1982  regulatory 
diligence  system,  the  Federal  coal  lease 
is  not  protected  by  inclusion  in  an  LMU 
if  that  LMU  is  not  producing.  - 

Note. — For  Federal  coal  leases  in  Category 
1.  the  recoverable  coal  reserves  for  section 
2(a)(2)(A)  commercial  quantities  are  those 
remaining  at  the  time  the  Federal  coal  lease 
becomes  subject  to  the  1982  regulatory 
diligence  system.  Under  the  1962  regulatory 
diligence  system,  tlie  recoverable  coal 
reserves  figiire  cannot  decrease  due  to  any 
production  after  the  initial  estimate  is  made. 
However,  if  new  iriormation  is  obtained  (e.g., 
a  previously  undiscovered  fault  that  makes 
some  of  the  coal  unrecoverable),  the 
recoverable  coal  reserves  may  be  revised  by 
the  AO  pursuant  to  43  CFR  3482.2(a)(3). 

Category  2:  Federal  Coal  Leases  Not 
Subject  to  the  1962  Regulatory  Diligence 
System 

If  the  Federal  coal  lease  is  not  subject 
to  the  1982  regulatory  diligence  system 
at  the  time  qualifications  are  being 
determined  for  a  Federal  lease  issuance 
on  or  after  August  4, 1986,  has  the 
Federal  coal  lease  been  held  by  the 
current  Federal  coal  lessee  for  10  years 
or  more?  If  the  current  Federal  coal 
lessee  has  not  held  the  Federal  coal 
lease  for  10  years  or  more,  the  Federal 


coal  lease  does  not  prohibit  the  Federal 
coal  lessee,  or  any  afRliate,  from 
qualifying  under  section  2(a)(2)(A)  for  a 
Federal  lease  issuance  on  or  after 
August  4, 1986.  However,  see  also  the 
discussion  on  assignments  in  the  section 
entitled  "EXCEPTIONS." 

The  10-year  period  for  determining 
commercial  qucmtities  under  section 
2(a)(2)(A)  should  not  be  used  for  all 
Federal  coal  leases  not  yet  subject  to 
FCLAA.  The  10  years  is  the  maximum 
time  period  that  can  be  assigned  by  the 
AO  to  a  Federal  coal  lease  as  a  bracket 
during  which  the  AO  makes  his 
determination  whether  the  Federal  coal 
lease  is  producing  in  commercial 
quantities.  The  AO  should  examine  the 
approved  mine  plan  or  production 
scenarios  based  on  existing  contracts, 
keeping  in  mind  a  margin  for  error  to 
account  for  such  things  as  the  phase  of 
the  operation  (e.g.,  start-up  vs.  ongoing) 
and  other  related  factors,  to  determine 
what  is  a  commercial  level  or  rate  of 
production,  and  thus  what  an 
appropriate  time  period  is  in  which 
commercial  quantities  must  be  being 
produced.  The  time  period  should  then 
be  set  at  less  than  10  years  in  cases 
where  that  more  closely  approximates 
what  is  "commercial"  given  the  reality 
of  the  operation.  For  example,  the 
timeframe  might  more  appropriately 
range  from  3  years  (similar  to  the 
regulatory  3-year  timeframe  for 
maintaining  continued  operation)  to  5 
years  (reflecting  the  duration  of  permits 
approved  pursuant  to  SMCRA).  After 
determining  the  appropriate  timeframe 
over  which  to  measure  producing  in 
commercial  quantities,  the  AO  should 
assign  that  timeframe  to  each  individual 
Federal  coal  lease  that  is  not  yet  subject 
to  amended  MLA.  Of  course,  this 
timeframe  may  be  adjusted,  at  the  AO's 
discretion,  to  reflect  changing 
conditions;  for  example,  for  an  operation 
that  moves  from  its  initial  start-up  phase 
into  an  ongoing  operation  phase,  the  AO 
may  determine  that  the  assigned 
timeframe  should  be  of  a  shorter 
duration. 

For  Category  2  Federal  coal  leases, 
the  date  that  Federal  coal  is  first 
produced  on  or  after  August  4, 1976, 
begins  the  assigned  timeframe  (bracket] 
When  a  Category  2  Federal  coal  lease 
reaches  the  end  of  its  assigned 
timeframe,  the  beginning  of  the  assigned 
timeframe  moves  forward  in  time  as  the 
Federal  coal  lease  ages.  This  imposes 
two  criteria  that  must  be  met  to  satisfy 
producing  in  commercial  quantities  for 
Category  2  Federal  coal  leases  that  have 
reached  the  end  of  their  first  assigned 
bracket — has  produced  1  percent  during 
the  assigned  bracket  and  is  currently 
producing.  For  example,  a  Federal  coal 


lease  was  issued  in  1975.  The  Federal 
coal  lease  begins  producing  in  1984.  In 
1986,  the  AO  assigns  a  5-year  bracket  to 
the  Federal  coal  lease.  The  beginning  of 
the  assigned  bracket  is  1984  and  the  end 
of  the  assigned  bracket  is  1989.  Between 
1986  and  1989,  if  the  Federal  coal  lease 
is  producing,  that  production  is  being 
credited  toward  the  1  percent 
requirement  over  the  5-year  assigned 
bracket.  In  1989,  the  Federal  coal  lease 
must  have  produced  1  percent  of  the 
recoverable  coal  reserves  (in  existence 
when  production  began  in  1984) 
between  1984  and  1989  and  still  be 
producing.  In  1990,  the  Federal  coal 
lease  must  have  produced  1  percent  of 
the  recoverable  coal  reserves  in 
existence  5  years  prior  to  that  date  (i.e., 
1985),  and  still  be  producing:  and  so 
forth  until  the  Federal  coal  lease 
becomes  a  Category  1  Federal  coal  lease 
or  until  the  AO  assigns  a  different 
bracket  (see  the  previous  paragraph 
regarding  adjusting  Category  2  assigned 
timeframe  (brackets)). 

Note. — Once  the  Federal  coal  lease 
becomes  subject  to  amended  MLA  (i.e., 
switches  over  from  a  Category  2  Federal  coal 
lease  to  a  Category  1  Federal  coal  lease),  the 
governing  timeframe  is  the  10-year  diligent 
development  period  or  the  continued 
operation  year  as  long  as  production  is 
occurring  or  the  amended  MLA  production 
requirements  are  relieved  pursuant  to  section 
7(b)  (i.e.,  force  majeure  suspensions  or 
payment  of  advance  royalty  in  lieu  of 
continued  operation).  This  is  because,  for  pre- 
FCLAA  Federal  coal  leases  that  have  been 
readjusted  (or  otherwise  made  subject  to 
FCLAA).  nonproduction  during  the  10-year 
diligent  development  period  would  also  be 
nonproduction  for  section  2(a)(2)(A) 
purposes,  regardless  of  the  timeframe 
assigned  to  the  Federal  coal  lease  prior  to  its 
becoming  subject  to  amended  MLA. 
Therefore,  the  Federal  coal  lessee,  or  any 
affiliate,  would  not  be  qualified  under  section 
2(a)(2)(A)  to  be  issued  a  Federal  lease  on  or 
after  August  4, 1988,  due  to  not  producing  i" 
commercial  quantities. 

If  the  Federal  coal  lease  has  been  held 
for  10  years  or  more  by  the  current 
Federal  coal  lessee,  can  the  AO 
determine  that  the  Federal  coal  lease  is 
currently  producing  in  commercial 
quantities  in  the  bracket  assigned  to  it? 
If  the  AO  determines  that  the  Federal 
coal  lease  is  pmducing  in  commercial 
quantities  in  the  bracket  assigned  to  it, 
the  Federal  coal  lease  does  not  prohibit 
the  Federal  coal  lessee,  or  any  affihate. 
under  section  2(a)(2)(A)  from  being 
issued  other  Federal  leases.  If  the  AO 
determines  that  the  Federal  coal  lease  is 
not  producing  in  commercial  quantities 
in  the  bracket  assigned  to  it.  then  that 
Federal  coal  lease  disquaUfies  the 
Federal  coal  lessee,  or  any  affiliate.  ^ 
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under  section  2(a)(2)(A)  from  being 
issued  a  Federal  lease  on  or  after 


August  4, 1986.  See  the  following 


diagrams  concerning  Category  2 
brackets. 
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For  Case  1,  the  Federal  coal  lease  has 
been  assigned  a  5-year  bracket  by  the 
AO,  beginning  at  time  E,  to  produce  1 
percent  of  the  recoverable  coal  reserves 
in  existence  at  time  E.  At  time  C,  since 
the  Federal  coal  lease  is  producing  in 
commercial  quantities  using  the 
quantity  of  recoverable  coal  reserves  in 


existence  at  time  E  for  the  computation, 
the  Federal  coal  lessee,  or  any  affiliate, 
qualifies  under  section  2(a)(2)(A)  for 
another  Federal  lease  issuance  at  time 
C.  For  Case  1,  if  the  Federal  coal  lese  is 
not  producing  in  commercial  quantities 
at  any  time  between  time  D  and  time  A, 
the  Federal  coal  lessee,  or  any  affiliate. 


is  not  qtialified  under  section  2(8}(2)(A) 
to  be  issued  a  Federal  lease  during  that 
time  of  not  producing  in  commercial 
quantities,  regardless  of  the  amount  of 
production  between  time  E  and  the  date 
the  Federal  coal  lease  stops  producing 
in  commercial  quantities. 
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For  Case  2,  the  Federal  coal  lease  has 
been  assigned  a  3-year  bracket  by  the 
AO.  Time  B  determines  the  end  of  the 
assigned  bracket  relevant  here  because 
a  Federal  lease  is  to  be  issued  at  time  B 
which  is  after  August  4, 1986.  The 
assigned  bracket  within  which  the 
Federal  coal  lease  must  be  producing  in 
commercial  quantities  can  start  no 
earlier  than  10  years  prior  to  the  date 
that  qualifications  are  being  determind 
for  the  Federal  lease  issuance.  In  this 
case,  because  the  AO  has  determined 
that  the  applicable  bracket  to  be 
assigned  to  this  Federal  coal  lease  is  no 
longer  than  3  years,  the  beginning  of  the 
assigned  bracket  in  which  the  Federal 
coal  lease  must  be  producing  in 
commercial  quantities  cannot  occur 
more  than  3  years  prior  to  the  date  that 
qualifications  for  another  Federal  lease 
issuance  are  l>eing  determined  (time  B). 
If  the  Federal  coal  lease  produced  1 
percent  of  the  recoverable  coal  reserves 


(in  existence  at  time  D)  from  time  D  to 
time  B,  and  if  the  Federal  coal  lease  is 
still  producing  at  time  B,  the  Federal 
coal  lessee,  or  any  affiUate,  qualiHes 
under  section  2(a)(2)(A)  for  a  Federal 
lease  issuance  at  time  B. 

For  Case  2.  if  the  Federal  coal  lease  is 
not  producing  in  commercial  quantities 
at  any  time  between  time  C  and  time  A, 
the  Federal  coal  lessee,  or  any  affiliate, 
is  not  qualified  under  section  2(a)(2)(A) 
to  be  issued  a  Federal  lease  during  that 
time  of  not  producing  in  commercial 
quantities,  regardless  of  the  amount  of 
production  between  time  D  and  the  date 
the  Federal  coal  lease  stops  producing 
in  commercial  quantities.  The  following 
serves  to  depict  the  severity  of  the 
section  2(a)(2)(A)  prohibition  in  such 
instances. 

For  example,  between  time  D  and 
time  B,  the  Federal  coal  lessee  could 
have  produced  90  percent  of  the 
recoverable  coal  reserves  in  existence  at 


time  D.  However,  if  at  time  B  the 
Federal  coal  lease  is  not  producing  in 
commercial  quantities,  the  Federal  coal 
lessee,  or  any  affiliate,  is  not  qualified 
under  section  2(a)(2)(A)  to  be  issued 
another  Federal  lease.  Section  2(a)(2)(A} 
is  first  contingent  upon  what  is 
occurring  on  the  date  that  qualifications 
are  being  determined  for  a  Federal  lease 
issuance  on  or  after  August  4, 198& 
Therefore,  if  the  Federal  coal  lease  is 
not  producing  at  time  B,  previous 
production  history  cannot  be 
considered. 

General  Discussion:  Category  2  Federal 
Coal  Leases 

At  the  time  that  qualifications  for  a 
Federal  lease  issuance  are  being 
determined,  if  the  Federal  coal  lease  is  a 
Category  2  Federal  coal  lease,  the 
assigned  bracket  begins  on  the  date  that 
coal  is  first  produced  from  the  Federal 
coal  lease  on  or  after  August  4, 1976 
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(Case  1).  or  the  number  of  years  the  AO 
assigned  as  a  producing-in-commercial- 
quantities  bracket  to  the  Federal  coal 
lease  prior  to  the  time  that  quahfications 
are  being  determined  (Case  2),  which 
ever  is  most  recent.  It  is  important  to 
note  that  for  Case  2  the  assigned 
brackets  depend  on  the  date  that 
quahfications  for  a  Federal  lease 
issuance  are  being  determined.  For 
example,  if  there  were  to  be  another 
Federal  lease  issuance  in  1992.  the  Case 
2  assigned  brcket  would  have  to  begin 
no  earlier  than  1989. 

Note. — Under  the  1982  regulatory  diligence 
system,  at  the  time  that  a  Federal  coal  lease 
is  readjusted  (or  otherwise  made  subject  to 
amended  MLA),  thus  becoming  a  Category  1 
Federal  coal  lease,  the  recoverable  coal 
reserves  are  established  as  the  basis  for 
commmercial  quantities  for  the  satisfaction 
of  diligent  development  and/or  continued 
operation:  that  amount  does  not  decrease 
with  production  after  a  Federal  coal  lease 
l>ecome8  a  Category  1  Federal  coal  lease. 

For  Category  2  Federal  coal  leases, 
the  recoverable  coal  reserves  decrease 
with  production  until  the  Federal  coal 
lease  becomes  a  Category  1  Federal  coal 
lease.  Because  of  this,  tJie  commercial 
quantities  amount  also  decreases  with 
production  until  the  Federal  coal  lease 
becomes  a  Category  1  coal  lease. 
Therefore,  for  Federal  coal  leases  issued 
prior  to  August  4. 1976.  that  are  not  in 
Category  1,  the  recoverable  coal 
reserves  are  those  estimated  by  the  AO 
to  have  existed  on  the  date  that  Federal 
coal  was  first  produced  from  the  Federal 
coal  lease  on  or  after  August  4, 1976 
(Case  1).  or  at  the  beginning  of  the 
assigned  bracket  prior  to  the  date  that 
qualifications  for  a  Federal  lease 
issuance  are  being  determined  (Case  2). 
whichever  is  most  recent.  For  section 
2(a)(2)(A)  purposes,  \he  producing-in- 
commercial-quantities  requirement  must 
be  based  on  the  recoverable  coal 
reserves  remaining  on  the  date  that  is  no 
earlier  than  10  years  prior  to  the  date 
that  qualifications  for  a  Federal  lease 
issuance  are  being  determined. 
Therefore,  for  Case  2,  if  there  were  to  be 
another  Federal  lease  issuance  in  1992, 
the  production  of  1  percent  of  the 
recoverable  coal  reserves  in  the 
assigned  bracket  and  the  producing-in- 
commercial-quantities  requirements 
would  be  based  on  the  recoverable  coal 
reserves  remaining  in  1989.  not  those  in 
existence  in  1985. 

Note. — Mobile  Federal  coal  lease  w23929  is 
considered  to  be  a  Category  2  Federal  coal 
lease  until  its  readjustment  in  1991.  This  is 
t>ecau8e  the  Federal  coal  lease  is  subject  to 
its  terms,  as  well  as  the  Mobil  v.  Andrus 
litigation  settlement  stipulation,  and  will  not 
t>e  subject  to  the  1982  regulatory  diligence 
system  until  its  readjustment  In  1991. 


Discussion:  Category  2  Federal  Coal 
Leases  Resulting  From  Exchanges 
Authorized  or  Mandated  by  Congress 

There  have  been  several 
Congressionally  authorized  or  mandated 
Federal  coal  lease  exchanges:  Pub.  L 
95-87.  August  3, 1977  (SMCRA  alluvial 
valley  floor  exchanges);  Pub.  L  95-554, 
October  30, 1978  (1-90  exchanges);  Pub. 
L  96-401,  October  9. 1980  (Northern 
Cheyenne  exchanges):  and  Pub.  L  96- 
475,  October  19. 1980  (Bisti  exchange), 
among  others.  In  the  1-90  and  Bisti 
cases.  Congress  directed  that  the 
exchange  Federal  coal  leases  contain 
the  "same  terms"  as  the  Federal  coal 
lease  of  which  all  or  a  portion  thereof 
was  relinquished.  For  example,  under 
Pub.  L  95-554  (1-90),  Exxon  Coal  USA. 
Inc.  relinquished  part  of  Federal  coal 
lease  w5035  in  exchange  for  Federal 
coal  leases  w83394  and  w83395. 
Although  W83394  and  w83395  were 
issued  on  January  28, 1983,  both  Federal 
coal  leases  have  the  "same  terms,"  and 
thus  the  same  effective  date,  as  wS035 
(i.e..  December  1, 1967).  Although,  on 
paper,  the  Federal  coal  leases  appear  to 
have  been  in  effect  since  1967,  Exxon 
Coal  USA  Inc.  only  "has  held"  w83394 
and  W83395  since  1983.  Therefore,  the 
section  2(a)(2)(A)  10-year  prohibition  on 
these  two  Federal  coal  leases  will  not  be 
a  factor  in  determining  qualiHcations  for 
Federal  lease  issuance  until  January  28, 
1993.  Of  these  three  Federal  coal  leases, 
only  W5035  would  have  carried  such  a 
possible  prohibiton,  effective  August  4, 
1988,  had  not  Exxon  Coal  USA  Inc. 
divested  itself  of  w5035  in  an  arm's- 
length  assignment  approved  by  BLM  on 
October  1. 1983. 

Note. — ^The  readjustment  of  all  three 
Federal  coal  leases  in  1987  will  not  affect  the 
section  2(a)(2)(A)  10-year  holding  period,  as 
the  readjustment  10-year  clocks  (amended 
Section  7  of  MLA)  are  wholly  independent 
from  the  section  2(a)(2)(A)  10-year  holding 
period  before  qualifications  must  be 
determined.  This  type  of  exchange  Federal 
coal  lease  falls  within  Category  2  until  the 
effective  date  of  the  first  post-August  4, 1976, 
Federal  coal  lease  readjustment,  or 
modiflcation  that  adds  Federal  recoverable 
coal  reserves  or  acreage,  whichever  occurs 
first 

This  issue  arises  only  with  Federal 
(non-Indian)  coal  leases  resulting  from 
Congressionally  authorized  or  mandated 
exchanges,  and  whose  terms  are  those 
of  the  Federal  coal  lease  of  which  all  or 
a  portion  thereof  was  relinquished  (i.e., 
the  terms  regarding  the  original  Federal 
coal  lease  issuance  and  next 
readjustment  anniversary  date). 

Federal  coal  leases  resulting  from  the 
other  hsted  exchange  authorities,  such 
as  those  mandated  by  Pub.  L  96-401 
(Northern  Cheyenne),  are  issued  with  no 


retroactive  effective  date  (e.g..  Federal 
coal  lease  w80954.  North  Duck  Nest 
Creek,  which  was  effective  October  1, 
1982),  and  this  question  does  not  arise. 
For  this  type  of  exchange  Federal  coal 
lease,  both  the  section  2(a)(2)(A)  10-year 
holding  period  and  the  amended  section 
7 10-year  diligent  development  clock  run 
simultaneously.  This  type  of  exchange 
Federal  coal  lease  falls  within  Category 
1.  as  the  Federal  coal  lease  is  effective 
after  August  4. 1976. 

Category  3:  Federal  Coal  Leases 
Contained  in  a  Producing  LMU 

If  a  Federal  coal  lease  is  not 
producing  in  commercial  quantities  at 
the  time  that  qualifications  for  a  Federal 
lease  issuance  on  or  after  August  4. 
1986.  are  being  determined,  and  that 
Federal  coal  lease  is  contained  in  an 
LMU.  has  the  Federal  coal  lease  been 
held  for  10  years  or  more  by  the  current 
Federal  coal  lessee?  If  the  current 
Federal  coal  lessee  has  not  held  the 
Federal  coal  lease  for  10  years  or  more, 
the  Federal  coal  lease  does  not  prohibit 
the  Federal  coal  lessee,  or  any  affiliate, 
from  qualifying  under  section  2(a)(2)(A) 
for  another  Federal  lease  issuance.  If  the 
Federal  coal  lease  has  been  held  for  10 
years  or  more  by  the  current  Federal 
coal  lessee,  can  the  AO  determine  that 
the  LMU  is  currently  producing  in 
commercial  quantities?  Section  2(d)  of 
amended  MLA  states  that  production 
from  anywhere  within  an  LMU  may  be 
credited  toward  the  production 
obligations  for  all  Federal  coal  leases  in 
the  LMU.  If  the  LMU  is  producing  in 
commercial  quantities,  the  production  is 
being  credited  toward  the  commercial 
quantities  requirement  of  the  1982 
regulatory  diligence  system  for  the  LMU. 
Such  LMU  production  is  also  credited 
for  purposes  of  meeting  the  commercial 
quantities  requirement  of  section 
2(a)(2)(A)  for  all  Federal  coal  leases 
within  the  LMU.  Therefore,  any 
nonproducing  Federal  coal  lease 
contained  in  a  producing  LMU  does  not 
prohibit  the  Federal  coal  lessee,  or  any 
affihate,  from  qualifying  under  section 
2(a)(2)(A)  for  another  Federal  lease 
issuance. 

General  Discussion:  Category  3  Federal 
Coal  Leases 

See  the  Category  1  Discussion 
regarding  Federal  and  non-Federal  coal 
production  within  an  LMU  and  Federal 
coal  leases  contained  in  nonproducing 
LMU's. 

Exceptions 

In  certain  instances,  a  Federal  coal 
lessee,  or  any  afHHate,  can  qualify  under 
section  2(a)(2)(A)  for  another  Federal 
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lease  issuance  because  the  Federal  coal 
lease  is  relieved  of  a  production 
requirement  or  because  the  Federal  coal 
lessee  no  longer  holds  the  Federal  coal 
lease.  For  example,  where  Federal  coal 
leases  are  required  to  be  held  (for 
reclamation  purposes)  for  either  5  or  10 
years  after  the  Federal  coal  lease  is 
mined  out,  they  should  not  subject  the 
Federal  coal  lessee  to  the  section 
2(a)(2)(A)  prohibition  against  acquiring 
Federal  leases. 

With  respect  to'  Federal  coal  leases 
that  are  subject  to  amended  MLA 
"diligence," ho^NeveT,  this  is  one  of 
several  sections  of  the  existing  43  CFR 
Group  3400  rules  that  BLM  has  identified 
as  requiring  revision;  this  is  due  to  the 
current  regulatory  definition  of 
continued  operation  and  the  regulatory 
language  regarding  payment  of  advance 
royalty  in  lieu  of  the  continued 
operation  production  obligation.  That 
regulatory  revision  effort  is  currently 
scheduled  to  commence  during  the  latter 
part  of  FY  1985,  with  completion  during 
FY  1986.  However,  as  the  rules  are 
currently  written.  Federal  coal  leases 
that  are  subject  to  amended  MLA 
"diligence"  and  that  are  held  for  any 
reason  after  being  mined  out  may 
prohibit  the  Federal  coal  lessee  from 
Federal  lease  issuance.  For  example,  by 
defining  continued  operation  in  terms  of 
commercial  quantities  (1  percent  of  the 
recoverable  coal  reserves),  the  Federal 
coal  lessee,  pursuant  to  the  1982 
regulatory  diUgence  system,  must  pay  an 
advance  royalty  which  could  never  be 
recouped  by  production;  this  holds  true 
even  if  the  Federal  coal  lease  has  been 
mined  out.  Under  the  1982  regulatory 
diligence  system,  the  Federal  coal  lessee 
would  have  no  reUef  from  a  payment 
obligation.  Until  the  promulgation  of 
corrective-rules,  such  situations  will  be 
assessed  on  a  case-by-case  basis. 

For  Federal  coal  leases,  not  yet 
subject  to  amended  MLA  "diligence, " 
that  have  been  mined  out  and  are  being 
held  for  any  reason  (e.g.,  reclamation), 
such  a  problem  does  not  exist  in  the 
current  regulatory  language.  43  CFR 
3472.1-2(e)  (1984)  states  that  the 
prohibition  attaches  to  Federal  coal 
leases  from  which  coal  is  not  being 
produced  in  commercial  quantities,  as 
that  term  is  defined  by  rule.  Commercial 
quantities  is  defined  by  rule  to  be  1 
percent  of  the  recoverable  coal  reserves. 
Obviously,  under  the  current  regulatory 
language.  Federal  coal  leases,  not  yet 
subject  to  amended  MLA  "diligence, " 
that  have  been  mined  out  have  no 
remaining  recoverable  coal  reserves.  If 
the  AO  determines  this  to  be  the  case, 
then  such  Faderal  coal  leases  would  not 
jeopardize  the  Federal  coal  lessee,  or 


any  affiliate,  regarding  his  qualiHcations 
under  section  2(a)(2)(A). 

The  following  discussion  addresses 
five  other  instances  expressly  allowed 
by  amended  MLA. 

Force  Majeure  Suspensions 

A  Federal  coal  lease  (Category  1)  or 
the  Federal  coal  leases  in  an  LMU 
(Categories  1  and  3)  can  be  relieved  of 
the  section  2(a)(2)(A)  prohibition  under 
the  statutory  "except  as  provided  in 
section  7(b)  of  this  Act"  clause.  After  a 
Federal  coal  lease  or  LKfU  is  subject  to 
either  diligent  development  or  continued 
operation,  section  2(a)(2)(A)  may  be 
satisfied  hy  force  majeure  suspension 
(strikes,  the  elements,  or  casualties  not 
attributable  to  the  Federal  coal  lessee), 
if  approved  by  the  Secretary.  If,  at  the 
time  of  Federal  lease  issuance  on  or 
after  August  4, 1986,  a  Federal  coal  lease 
or  LMU  is  under  a  force  majeure 
suspension,  it  is  relieved  of  the 
requirement  to  produce  commercial 
quantities.  Since  there  is  no  production 
obligation,  the  Federal  coal  lease  or 
LMU  does  not  prohibit  the  Federal  coal 
lessee,  or  any  affiliate,  from  qualifying 
under  section  2(a)(2)(A)  for  a  Federal 
lease  issuance  on  or  after  August  4, 
1988.  However,  under  the  1982 
regulatory  diligence  system  (i.e.,  the 
current  rules),  a  force  majeure 
suspension  does  not  extend  the  10-year 
diligent  development  period;  it  only 
suspends  the  production  obligation. 

Category  2  Federal  coal  leases, 
however,  are  not  subject  to  amended 
Section  7(b)  of  MLA;  therefore,  section 
2(a)(2)(A)'s  exception  does  not  apply  to 
them.  Thus,  even  if  a  force  majeure 
suspension  can  be  granted  by  the 
Secretary  under  a  lease-specific,  force 
majeure  Federal  coal  lease  term,  it  will 
not  relieve  the  Federal  coal  lessee,  or 
any  affiliate,  of  the  section  2(a)(2)(A) 
obligation.  Although  there  is  no 
production  obligation,  the  Federal  coal 
lease  does  prohibit  the  federal  coal 
lessee,  or  any  affiliate,  from  qualifying 
under  section  2(a)(2)(A]  for  a  Federal 
lease  issuance  on  or  after  August  4, 
1986. 

Payment  of  Advance  Royalty  in  lieu  of 
Continued  Operation 

As  discussed  in  Category  1,  once  a 
Federal  coal  lease,  which  is  subject  to 
the  1982  regulatory  diligence  system,  or 
LMU  is  subject  to  the  condition  of 
continued  operation,  the  production 
obligation  may  be  relieved  by  the 
payment  of  advance  royalty  in  lieu  of 
production  to  maintain  continued 
operation.  As  long  as  the  Federal  coal 
lessee  is  paying  advance  royalty,  the 
Federal  coal  lease  does  not  have  to  be 
producing  and,  therefore,  the  Federal 


coal  lease  does  not  prohibit  the  Federal 
coal  lessee,  or  any  affiliate,  under 
section  2(a)(2)(A)  from  being  issued  a 
Federal  lease  on  or  after  August  4, 1986. 

Note. — TTie  payment  of  advance  royalty  in 
lieu  of  continued  operation  only  applies  to 
federal  coal  leases  that  are  subject  to  the 
1982  regulatory  diligence  system  or  to  LMlTs. 
Payments  made  in  lieu  of  actual  production 
under  the  minimum  production  clause  of  ■ 
Federal  coal  lease  (issued  prior  to  August  4. 
1978,  and  not  yet  subject  to  the  1982 
regulatory  diligence  system  after  August  4, 
1976)  are  not  advance  royalty  for  the 
purposes  of  suspending  the  producing-in- 
commercial-quantities  requirement  of  section 
2(a)(2)(A). 

Section  39  (30  U.S.C.  209)  Suspensions 

If  any  Federal  coal  lease  or  LMU 
(Category  1,  2,  or  3)  is  imder  a  section  39 
(30  U.S.C.  209)  suspension  (in  the 
interest  of  conservation),  as  approved 
by  the  Secretary,  the  Federal  coal  lessee 
has  no  beneficial  use  of  the  Federal  coal 
lease  or  LMU  by  statute,  except  to  meet 
obligations  such  as  to  maintain  mine 
openings  and  equipment,  and  to  satisfy 
the  reclamation  obligations  pursuant  to 
SMCRA.  Since  such  a  federal  coal  lease 
or  LMU  has  no  production  obligation 
and  no  right  to  produce  (because  the 
Section  39  suspension  has  temporarily: 
stopped  the  section  2(a](2)(A}  bracket 
assigned  by  the  AO;  suspended  the 
section  2(a)(2)(A)  holding  requirement; 
and.  if  applicable,  suspended  the 
amended  Section  7  requirement  to 
maintain  continued  operation),  the 
Federal  coal  lease  or  LMU  does  not 
prohibit  the  Federal  coal  lessee,  or  any 
affiliate,  under  section  2(a)(2)(A)  from 
being  issued  other  Federal  leases.  It 
should  be  noted  that  when  the  Section 
39  suspension  terminates,  the  section 
2(a)(2)(A)  bracket  assigned  by  the  AO 
and,  if  applicable,  the  time  remaining  to 
satisfy  the  production  obligation  for 
diligent  development  or  continued 
operation,  resumes  fi^m  the  point  at 
which  it  was  stopped.  It  should  be 
further  noted  that  under  the  1962 
regulatory  diligence  system  (i.e.,  the 
current  rules),  a  section  39  suspension 
does  not  extend  the  10-year  diligent 
development  period  which  appUes  to 
federal  coal  leases  subject  to  amended 
section  7  of  MLA. 

Federal  Coal  Lease  Assignments/ 
Reassignments 

Consideration  of  questions  related  to 
assignments  requires  the  following 
clarification  of  several  matters  about 
holding  a  Federal  coal  lease  and  the  10- 
year  period.  First,  any  holder  of  record 
title,  even  if  less  than  50  percent  or  not 
in  control  of  the  Federal  coal  lease, 
"holds"  for  section  2(a)(2)(A)  purposes. 
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Lack  of  control  is  relevant  in  defining 
afniiates  of  Federal  coal  lessees,  but  not 
who  holds  the  Federal  coal  lease  itself. 
An  assignment  of  a  50  percent, 
undivided  interest  in  a  Federal  coal 
lease  may  start  a  new  clock  for  the  new 
50-percent  holder,  but  the  holder  of  the 
other  50  percent  continues  under  his  pre- 
existing clock.  Second,  where  a  Federal 
coal  lease  is  assigned  by  a  parent 
corporation  to  a  subsidiary  after  August 
4, 1976,  absent  the  Federal  coal  lease 
producing  in  commercial  quantities,  that 
new  Federal  coal  lessee  cannot  qualify 
on  or  after  August  4, 1986,  as  long  as  the 


parent  corporation  remains  in  control. 
This  is  because  Federal  lease  issuance 
to  the  subsidiary  would  be  barred  by  the 
parent  corporation's  prohibition. 
Similarly,  a  new  parent  corporation, 
upon  acquiring  control  of  a  Federal  coal 
lessee  corporation,  cannot  qualify  on  or 
after  August  4. 1986,  as  long  as  the 
subsidiary  it  controls  remains  in 
violation  of  section  2(a)(2)(A). 

If  a  Federal  coal  lessee  transfers  the 
holding  of  a  Federal  coal  lease  via  an 
arm's-length  assignment,  approved  by 
the  AO  after  his  determination  that  the 
assignment  is  for  100  percent  of  the 


Federal  coal  lease  or  100  percent  of  a 
portion  of  the  Federal  coal  lease,  the 
effective  date  of  the  approval  of  the 
assignment  begins  a  new  section 
2(a)(2)(A)  10-year  holding  period  for  the 
assignee.  That  is,  the  10-year  holding 
period  is  Federal  coal  lease-holder- 
specific  for  each  Federal  coal  lease. 

(Note. — ^The  diligent  development  and 
continued  operation  requirements  are  Federal 
coal  lease-specific  or,  if  applicable,  LMU- 
specific,  they  are  not  Federal  coal  lease- 
holder-specific. 

See  the  diagram  and  discussion 
below. 
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to  Lessee  A  by  Legal  or  Actual  Control 


The  Federal  coal  lease  was  issued  to 
Federal  coal  lessee  A  on  April  1. 1973. 
and  there  has  heen  no  production  from 
that  Federal  coal  lease.  This  is  the  only 
Federal  coal  lease  that  Federal  coal 
lessee  A  holds.  On  October  1, 1985. 
Federal  coal  lessee  A  assigns  100 
percent  interest  in  that  Federal  coal 
lease  to  Entity  B,  who  is  not  related  to 
Federal  coal  lessee  A  by  legal  or  actual 
control,  and  this  is  the  only  Federal  coal 
lease  that  Entity  B  holds.  Entity  B  then 
wants  to  qualify  for  a  Federal  lease 
issuance  on  or  after  August  4, 1986. 
Assume  that  the  date  that  qualifications 


for  Federal  lease  issuance  are  being 
determined  is  October  1, 1989.  Since 
Entity  B  has  only  held  this  nonproducing 
Federal  coal  lease  for  4  years  after 
August  4, 1976,  Entity  B  does  not  have 
any  problem  with  the  section  2(a)(2)(A) 
prohibition  of  holding  such  a  Federal 
coal  lease  for  10  years  at  the  time  that 
qualifications  for  the  October  1. 1989, 
Federal  lease  issuance  are  being 
determined.  Since  the  Federal  coal  lease 
was  the  only  Federal  coal  lease  that 
Federal  coal  lessee  A  had  held.  Federal 
coal  lessee  A  also  does  not  have  any 
problem  with  the  section  2(a)(2)(A) 


prohibition  of  holding  such  a  Federal 
coal  lease  for  10  years  because  Federal 
coal  lessee  A  no  longer  holds  any 
portion  of,  or  any  interest  in,  the  Federal 
coal  lease. 

If  a  partial  acreage  assignment  is 
made,  or  the  assignment  of  an  undivided 
interest,  the  assignee  may  not  have  a 
problem  of  being  prohibited  under 
section  2(a)(2)(A)  from  being  issued  a 
Federal  lease  on  or  after  August  4, 1986. 
That  is,  the  assignor's  and  the  assignee's 
status  must  be  determined 
independently  (see  the  discussion 
following  the  diagram  below). 
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For  Lessee  A  and 

Lessee  B 


The  Federal  coal  lease  was  issued  to 
Federal  coal  lessee  A  on  April  1. 1973, 
and  there  has  been  no  production  from 
that  Federal  coal  lease.  On  October  1. 
1985.  Federal  coal  lessee  A  assigns  an 
undivided  interest  in  that  Federal  coal 


lease  (less  than  100  percent)  to  Entity  B. 
who  is  not  related  to  Federal  coal  lessee 
A  by  legal  or  actual  control  and  Federal 
coal  lessee  A  retains  the  remaining 
interest  in  the  Federal  coal  lease.  This 
Federal  coal  lease  is  the  only  Federal 


coal  lease  in  which  Entity  B  holds  any 
interest.  On  October  1, 1989, 
qualifications  for  a  Federal  lease 
issuance  are  being  determined.  Federal 
coal  lessee  A,  having  held  the  Federal 
coal  lease  (or  portion  of,  or  interest  in. 
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the  Federal  coal  lease)  for  13  years  after 
August  4, 1976.  cannot  qualify  under 
section  2(a)(2)(A)  because  the  Federal 
coal  lease  is  not  producing  in 
commercial  quantities.  However.  Entity 
B  can  quahfy  under  section  2(a)(2)(A) 
for  the  Federal  lease  issuance  because 
Entity  B  has  only  held  its  portion  of  the 
Federal  coal  lease  for  4  years  after 
August  4. 1976. 

If  an  assignment  of  a  partial  interest 
results  in  the  creation  of  a  new  Federal 
coal  lease,  the  same  logic  applies.  That 
is.  the  section  2(a)(2)(A)  10-year  holding 
period  is  Federal  coal  lease-holder- 
specific. 

Note.— By  rule  (43  CFR  3453.3-l(a)(8)) 
(1982),  a  Federal  coal  lessee,  or  any  affiliate, 
cannot  be  assigned  any  or  all  of  a  Federal 
coal  lease  on  or  after  August  4. 1986,  if  that 
Federal  coal  lessee,  or  any  affiliate,  "holds 
.  .  .  and  has  held"  a  nonproducing  Federal 
coal  lease  for  10  years  or  more  after  August  4, 
1976.  However,  such  a  Federal  coal  lessee,  or 
any  affdiate,  is  not  prohibited  by  statute  or 
rule  fttiin  obtaining  approval  for  a 
modification  to  add  acreage  and/or 
recoverable  coal  reserves  to  Federal  coal 
leases  that  would  otherwise  disqualify  that 
Federal  coal  lessee,  or  any  affiliate,  under 
section  2(a)(2)(A]  from  being  issued  a  Federal 
lease  on  or  after  August  4, 1986.  This  is 
because  modification  is  not  a  Federal  lease 
issuance,  and  although  BLM  has  discretion 
not  to  modify  leases,  such  a  prohibition  could 
result  in  bypass  situations  in  many  instances. 
However,  it  should  be  noted  that  a  Federal 
coal  lease  modification  to  an  unreadjusted 
Federal  coal  lease  that  was  issued  prior  to 
August  4, 1976,  results  in  that  Federal  coal 
lease  falling  under  Category  1,  whereas,  prior 
to  such  a  modification,  that  Federal  coal 
lease  would  have  fallen  under  Category  2. 

Section  2(a)(2)(A)  states  that  a 
Federal  coal  lessee  must  hold  and  have 
held  a  nonproducing  Federal  coal  lease 
for  10  years  before  the  Federal  coal 
lessee,  or  any  affiliate,  is  prohibited 
under  section  2(a)(2)(A)  from  being 
issued  Federal  leases.  The  legislative 
history  shows  that  when  Congress 
added  that  language  to  MLA,  it  was 
specifically  inserted  as  an 
antispeculation-in-the-coal-market 
provision.  Were  BLM  to  allow  arm's- 
length  assignments  from  one  entity  to 
another  and  back  again,  solely  in  an 
attempt  to  retrigger  a  new  section 
2(a)(2)(A).  10-year  holding  period,  the 
intent  of  Congress  would  be 
compromised.  Therefore,  any  prior 
holding  period  of  a  specific  Federal  coal 
lease  attaches  to  the  prior  Federal  coal 
lease-holder  if  the  Federal  coal  lease  is 
once  again  held  by  the  prior  Federal 
coal  lessee  by  its  reassignment.  That  is, 
the  "has  /je/</"  provision  of  section 
2(3)(2)(A)  is  additive  for  each  time  that 
an  individual  entity  holds  any  portion 
of.  or  interest  in.  a  Federal  coal  lease  on 
or  after  August  4, 1976.  If  a  Federal  coal 


lease  has  been  assigned  arm's-length, 
the  Federal  coal  lessee  has  no  control 
over  that  Federal  coal  lease  until  the 
Federal  coal  lessee  receives  it  again  by 
its  reassignment.  The  first  Federal  coal 
lessee  cannot  be  charged  with  a  holding 
period  during  a  time  when  that  Federal 
coal  lessee  has  no  control  over  the 
Federal  coal  lease. 

Federal  Coal  Lease  Relinquishments 

If  a  Federal  coal  lessee  with  only  one 
Federal  coal  lease  has  held  that  Federal 
coal  lease  for  10  years  or  more  after 
August  4. 1976.  the  Federal  coal  lease  is 
relinquished  in  accordance  with  43  CFR 
3452.1.  and  the  relinquishment  is 
effective  prior  to  the  time  that 
qualifications  for  a  Federal  lease 
issuance  are  being  determined,  that 
Federal  coal  lessee,  or  any  affiliate, 
does  not  have  any  problem  with  the 
section  2(a)(2)(A]  prohibition  of  holding 
such  a  Federal  coal  lease  for  10  years. 
This  is  due  to  the  dual  requirement  of 
section  2(a)(2)(A)  which  states,  in  part, 
"holds    .    .    .    and  has  held" 
(Emphasis  added)  Since  the  Federal 
coal  lessee  no  longer  holds  the  Federal 
coal  lease,  the  "has  held" provision  of 
section  2(a)(2)(A)  is  not  a  factor  at  the 
time  that  qualifications  are  being 
determined  for  a  Federal  lease  issuance 
on  or  after  August  4, 1986. 

General  Statement  on  Federal  Coal 
Lease  Assignments,  Relinquishments, 
and  LMU  Applications 

Rules  will  be  developed  to  protect  the 
priority  of  noncompetitive  oil  and  gas 
lease-applicants  and  prevent  adverse 
action  on  other  mineral  lease  and  LMU 
applications,  and  assignment  and 
relinquishment  approval  requests,  where 
BLM  is  unable  to  act  upon  nonproducing 
Federal  coal  lease  assignments, 
relinquishments,  or  LMU's  within  a 
specific  period  of  time  that  will  be 
established  in  the  rules.  This  will 
include  mineral  lease  and  LMU 
applications,  and  assignment  and 
relinquishment  approval  requests, 
pending  on  August  4, 1986. 

Summary 

In  determining  whether  a  Federal  coal 
lessee,  or  any  affiliate,  can  qualify  under 
section  2(a)(2)(A)  for  a  Federal  lease 
issuance  on  or  after  August  4. 1986.  each 
of  the  Federal  coal  leases  or  LMU's  that 
that  Federal  coal  lessee,  or  any  affiliate, 
holds  and  has  held  for  at  least  10  years 
must  be  assessed  individually  for 
compliance.  Individually,  the  Federal 
coal  leases,  or  LMU's  containing  such 
Federal  coal  leases,  must  satisfy  the 
producing-in-commercial  quantities 
requirements,  with  the  exceptions 
discussed  above. 


Any  previous  or  any  subsequent 
failure  to  comply  %vith  section  2(a)(2)(A) 
does  not  negate  a  Federal  coal  lessee,  or 
any  affiliate,  from  qualifying  for  another 
Federal  lease  issuance.  Provided  That, 
at  the  time  that  qualifications  for  a 
Federal  lease  issuance  on  or  after 
August  4, 1986,  are  being  determined, 
the  Federal  coal  lessee,  or  any  affiUate, 
is  in  full  compUance  with  section 
2(a)(2)(A).  Any  Federal  coal  lessee,  or 
any  affiliate,  must  satisfy  section 
2(a)(2)(A)  at  the  time  that  quaUfications 
are  being  determined.  There  is  no 
provision  in  section  2(a)(2)(A)  that 
mandates  retroactive  or  future 
punishment  because  that  Federal  coal 
lessee,  or  any  affitiate,  failed  to  satisfy 
section  2(a)(2)(A)  at  another  time. 

For  example,  if  a  nonproducing 
Category  2  Federal  coal  lease,  that  has 
been  held  by  the  current  Federal  coal 
lessee  for  at  least  10  years  after  August 
4, 1976.  is  contained  in  a  producing 
LMU,  and  the  Federal  coal  lessee  is 
issued  another  Federal  lease  at  that 
time:  any  subsequent  failure  to  comply 
with  section  2(a)(2)(A)  would  not  negate 
that  Federal  lease  that  was  issued  to 
that  Federal  coal  lessee.  Any 
subsequent  failure  to  comply  with 
section  2(a)(2)(A)  would  only  disqualify 
the  Federal  coal  lessee,  or  any  affihate, 
from  being  issued  Federal  leases  at  the 
subsequent  time  of  noncompUance. 

ON  OR  AFTER  AUGUST  4. 1986,  IF  A 
FEDERAL  COAL  LEASE.  THAT  HAS 
BEEN  HELD  BY  THE  CURRENT 
FEDERAL  COAL  LESSEE  FOR  AT 
LEAST  10  YEARS,  IS  NOT 
PRODUCING  IN  COMMERCIAL 
QUANTITIES  OR  NOT  UNDER  A 
SUSPENSION.  THE  FEDERAL  COAL 
LESSEE.  OR  ANY  AFFIUA  TE 
CANNOT  QUAUFY  UNDER  SECTION 
2(a)(2)(A)  FOR  A  NEW  ONSHORE 
FEDERAL  LEASE  ISSUED  PURSUANT 
TO  MLA. 

Appendix  A — Definitions 

Advance  Royalty:  A  payment  made  in 
lieu  of  actual  production  to  meet  the 
continued  operation  obligation  under 
amended  section  7(b)  of  MLA  for  a 
Federal  coal  lease,  when  authorized  by 
BLM.  Payments  made  imder  the 
minimum  production  clause  in  lieu  of 
actual  production  (from  a  Federal  coal 
lease  issued  prior  to  August  4, 1976,  and 
not  yet  subject  to  the  1982  regidatory 
diligence  system)  to  meet  the  minimum 
production/minimum  royalty  lease- 
specific  Federal  coal  lease  term  are  not 
advance  royalty  for  the  purposes  of 
suspending  the  producing-in- 
commercial-quantities  requirement  of 
section  2(a)(2)(A)  of  MLA. 
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Commercial  Quantities:  One  percent 
of  the  recoverabie  coal  reserves  or  LMU 
recoverable  coal  reswves. 

Continued  Operation:  Prodoction  of 
not  less  than  commercial  quantities  of 
the  recoverable  coal  reserves  in  each  of 
the  first  2  continued  operation  years 
following  the  achievement  of  diligent 
development  and  an  average  amount  of 
not  less  than  commercial  quantities  of 
recoverable  coal  reserves  per  continued 
operation  year  thereafter,  computed  on 
a  3-year  basis  consisting  of  the 
continued  operation  year  in  question 
and  the  2  preceding  continued  operation 
years. 

Continued  Operation  Keorr  The  12- 
month  period  beginning  with  the 
commencement  of  the  first  royalty 
reporting  period  following  the  date  that 
diligent  development  is  achieved  and 
each  12-moath  period  thereafter,  except 
as  suspended  in  accordance  with  the 
1982  regulatory  diligence  system. 

Diligent  Development  Production  of 
recoverable  coal  reserves  in  commercial 
quantities  prior  to  the  end  of  10  jrears 
from  the  date  that  the  Federal  coal  lease 
is  first  subject  to  the  19S2  regulatory 
diligence  system.  See  the  LMU 
Application  and  Processii^  Guidelines 
for  the  start  and  end  dates  of  tfie  diligent 
development  period  for  livfU's. 

Federal  Lease  Issuance:  Receipt  at 
issuance  of  a  whole  or  undivided 
interest  in  any  onshore  Federal  lease 
issued  piffsuant  to  MLA.  as  amended, 
and.  by  nile,  receipt  at  assignment  of  a 
whole  or  undivided  interest  in  a  Federal 
coal  lease.  The  term  "Federal  Lease 
Issuance"  does  not  include 
modificatkMU  to  existing  Federal  coal 
leases. 

Producing:  For  purposes  of  section 
2(a)(2KA),  producing  means  actually 
severing  coal  or  operating  an  ongoing 
mining  operation  in  a  commercially 
reasonable  manner  without  coal 
severance  occurring  on  a  given  day  [e.g, 
for  such  reasons  as  dragline  moving. 
overburden  removal,  sale  from 
stockpiles,  or  repair  of  equipment).  An 
ongoing  mining  operation  may  be 
processing,  loading  or  transporting 
mined  Federal  coal  {for  an  LMU.  either 
Federal  or  non-Federal  coal)  from  point 
of  severance  to  point  of  sale  and  be 
treated  as  "producing"  for  this  purpose 
without  continuous  actual  severance  of 
Federal  coal  (for  an  LMU.  either  Federal 
or  non-Federal  coal). 

1982  Regulatory  Diligence  System: 
The  43  CFR  Part  3480  roles,  effective  on 
August  aa  1982.  which  implement  the 
section  7  diligence  provisions  of  hfLK 
as  amended  by  FCLAA  on  August  4. 
1978.  as  amended. 


Appendix  B 

Federal  Onshore  Mineral 
Commodities,  Leasable  Pursuant  to 
MLA.  that  are  Prohibited  from  being 
Issued  to  any  Entity  that  Cannot  Satisfy 
the  Obligations  of  Section  2(a)(2)(A)  of 
MLA  (Section  3  of  FCLAA)  at  the  Tune 
that  Qualifications  are  being 
Determined  for  a  Federal  Lease  Issuance 
on  or  after  August  4. 1S8& 
Coal 
Gilsooite.  including  All  Vein-Type.  Solid 

Hydrocarbons 
Onshore  Oil  A  Gas,  including  Tar  Sands 
Oil  Shale 
Phosphate 
Potash 
Sodium 
Sulphur 

Appemfix  C — ^Dlscnssion  of  Affiliates 

Under  section  2(a)(2)(A).  the 
Secretary,  subject  to  certain  exceptions, 
may  not  issue  a  Federal  lease  "to  any 
person,  association,  corporation,  or  any 
subsidiary,  afGliate.  or  persons 
controlled  by  or  under  common  control 
with  such  person,  association,  or 
corporation,  where  any  such  entity  .  .  ." 
has  held  a  Federal  coad  lease  for  a 
period  of  10  years  and  the  entity  is  not 
producing  coal  from  that  Federal  coal 
lease. 

The  legislative  history  and 
administrative  interpretation  of  Section 
11  of  FCLAA  are  particularly  relevant  in 
interpreting  section  2(a)(2)(A)  of  MLA. 
because  the  language  used  in  both 
Sections  is  identicsd.  The  legislative 
history  of  section  11  states,  in  part,  that 
"(t]he  purpose  ...  of  this  language  is  to 
assure  that  the  restrictions  .  .  .  are  not 
circom vented  by  the  formation  of 
holding  companies,  or  other  devices  of 
corporate  organization."  RR.  Rep.  Na 
94-687.  94th  Cong,  Ist  Sess.  25  (1975)  It 
is  apparent  from  the  plain  language  of 
section  2(a)(2)(A)  and  the  legislative 
history  of  section  11  that  "control"  is  the 
key  concept  through  which  ownership  of 
a  Federal  coal  lease  will  be  attributed  to 
related  corporate  entities.  The  phrase 
"controlled  by  or  under  common  control 
with  such  person,  association,  or 
corporation"  modifies  the  words 
"subsidiary,"  "affiliate,"  and  "persons." 
Therefore,  when  a  chain  of  corporate 
ownership  is  involved,  the  question  is 
whether  a  given  corporation  is 
"controlled  by  or  under  common  control 
with"  a  related  corporation.  If  there  is 
sufficient  control  of  a  corporation  by 
another  corporation,  related 
corporations  in  the  corporate  chain  will 
be  charged  with  ownership  of  the 
Federal  coal  lease.  This  analysis  is 
consistent  with  DOI's  estabhshed 
interpretation  of  section  11.  See  46  FR 


61390.  61403  (1981).  The  question  of 
whether  a  particular  entity  is 
"controlled  by  or  under  common  control 
with"  another  entity  for  section 
2(a)(2)(A)  purposes  will  have  to  be 
determined  on  a  case-by-case  basis  at 
the  time  that  qualifications  are  being 
determined  for  a  Federal  lease  issuance 
on  or  after  August  4. 1986.  However. 
DO!  believes  that  the  following 
principles  should  guide  these 
determinations: 

(1)  A  corporation  is  a  subsidiary 
under  legal  control  of  another 
corporation  when  more  than  50  percent 
of  its  voting  securities  is  held  directly  or 
indirectly  by  such  other  corporation. 

(2)  A  corporation  is  an  affiliate  under 
legal  control  of  another  corporation 
when  more  than  50  percent  of  the  voting 
securities  of  each  such  corporation  is 
held  directly  or  indirectly  by  another 
person,  corporation,  or  entity;  or 

(3)  The  Secretary  may  determine  that 
in  the  absence  of  legal  control  through 
stock  ownership  a  person,  association, 
or  corporation  is  under  the  actual 
control  of  another  person,  association, 
or  corporation. 

Actual  control  of  a  corporation  will 
often  exist  without  ownership  of  a 
majority  of  the  corporation's  voting 
stock.  Ownership  of  less  than  50  percent 
may  provide  actual  control  where  stock 
ownership  is  widely  dispersed.  These 
determinations  will  necessarily  have  to 
be  made  on  a  case-by-case  basis. 

Generally,  the  application  of  section 
2(a)(2KA)  to  a  Federal  coal  lease  holding 
entity  will  not  be  affected  by  a 
corporate  reorganization  of  the  entity. 
This  is  true  even  if  the  reorganized 
entity  is  renamed.  In  addition,  if  a 
Federal  coal  lessee  in  violation  is 
acquired  by  a  corporation  resulting  in  a 
parent-subsidiary  structure,  the  section 
2(a)(2)(A)  violation  will  automatically 
run  to  the  parent  corporation.  This  is 
because  the  section  2(a)(2KA)  leasing 
prohibition  runs  up  and  down  a  chain  of 
corporate  ownership.  That  is,  a  parent's 
violation  is  charged  to  a  controlled 
subsidiary  and  a  subsidiary's  violation 
is  charged  to  a  controlling  parent,  as 
well  as  to  any  other  subsidiary 
commonly  controlled  by  that  parent 

The  guidelines  do  not  currently  speak 
to  partners  of  partnership  Federal  coal 
lessees,  and  venturers  in  joint-venture 
Federal  coal  lessees.  BLM  currently 
intends  to  implement  ownership/ 
control/affiliation  concepts  with  respect 
to  such  entities  in  a  manner  consistent 
with  the  Office  of  Surface  Mining's  rules 
for  control-responsibility  of 
noncorporate  business  entities.  These 
rules  were  proposed  April  5, 1985  (50  FR 
13724),  and  BLM  awaits  the  final 
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rulemaking  before  issuing  supplemental 
guidelines  on  this  issue. 

Pll  Doc.  85-20609  Filed  fr-28-B5;  8:45  am] 

mxiNO  CODE  4S10-44-M 

Minerals  Management;  Logical  Mining 
Unit  Application  and  Processing; 
Guidelines 

agency:  Bureau  of  Land  Management 
Interior. . 

AcnoN:  Notice  of  Final  Guidelines. 

summary:  This  notice  sets  forth 
guidelines  for  the  Department  of 
Interior's  administration  of  section  2(d) 
of  the  Act  of  February  25. 1920. 
(otherwise  known  as  the  Mineral 
Leasing  Act  (MLA)).  These  guidelines 
will  be  used  by  Bureau  of  Land 
Management  personnel  in  order  to 
process  logical  mining  unit  (LMU) 
applications,  develop  stipulations, 
ensure  public  participation,  and  monitor 
operator  compliance  of  an  approved 
LMU. 

EFFECTIVE  DATE:  August  29, 1985. 
ADDRESS:  Department  of  the  Interior. 
Bureau  of  Land  Management  (660).  18th 
and  C  Streets.  NW.  Room  3411, 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  W.  Politzer  or  Allen  B.  Agnew, 
(202)  343-7722.  or  William  C.  Stringer. 
(202)  343-7753. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  published 
draft  guidelines  on  April  11. 1985  (50  FR 
14303).  Comments  were  invited  for  60 
days,  ending  June  10, 1985.  As  a  result  of 
publication  of  the  draft  guidelines,  15 
comments  were  received.  The  comments 
are  addressed  below;  the  text  of  the 
guidelines  has  been  changed  as 
appropriate. 

In  general,  comments  addressed  eight 
specific  topics:  the  effect  of  LMU 
formation  on  the  requirements  of  section 
2(a)(2)(A)  of  MLA;  diligent  development 
and  continued  operation  requirements; 
effective  control  of  lands  within  an 
LMU;  single  operator/single  operation 
requirement;  40-year  mine-out 
requirement;  contiguity  requirement: 
effective  date  of  approval;  and  resource 
recovery  and  protection  plan  submittal 
requirement.  Following  the  General 
Discussion,  the  comments  received  on 
the  specific  topics  are  addressed. 

General  Discussion 

Section  5  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976,  as  amended 
(FCLAA).  added  paragraph  2(d)  to  MLA. 
This  amendment  states  that  the 
Secretary,  upon  determining  that 
maximum  economic  recovery  of  Federal 
coal  will  be  achieved,  may  approve  the 


consolidation  of  Federal  coal  leases  in 
an  LMU. 

An  LMU  may  contain  one  or  more 
Federal  coal  leases,  and  may  include 
non-Federal  coal.  Federal  coal  leases 
issued  prior  to  enactment  of  FCLAA 
may  oiUy  be  included  in  an  LMU  with 
the  consent  of  all  lessees  whose  Federal 
coal  leases  will  be  included  in  the  LMU. 
If  requested  by  a  person  having  a  direct 
interest  that  is  or  may  be  adversely 
affected;  a  public  hearing  must  be  held 
prior  to  LMU  approval. 

All  lands  in  an  LMU  must  be  under 
the  effective  control  of  a  single  operator, 
be  able  to  be  developed  and  operated  as 
a  single  operation,  and  be  contiguous. 
No  LMU  may  contain  more  than  25,000 
acres. 

An  approved  LMU  is  subject  to  the 
diligence  requirements  of  section  7  of 
MLA — diligent  development,  continued 
operation,  and  resource  recover  and 
protection  plan  submittal.  Formation  of 
an  LMU  allows  production  of  coal  from 
anywhere  within  the  boundaries  of  the 
LMU  to  be  construed  as  occurring  on  all 
Federal  coal  leases  in  the  approved 
LMU.  However,  the  entire  LMU 
recoverable  coal  reserves  must  be 
mined  out  within  40  years. 

These  guidelines  provide  a 
background  and  general  discussion  of 
the  provisions  of  MLA  and  set  forth  the 
formation  criteria,  application 
requirements,  consultation  and  public 
participation  requirements,  and 
approval  stipulations.  The  guidelines 
also  discuss  how  the  section  7  of  MLA 
diligence  requirements  of  individual 
Federal  coal  leases  do  or  do  not  govern 
the  diligence  requirements  imposed  on 
the  LMU.  The  guidelines  further  discuss 
modifications  and  adjustments  to 
aproved  LMU's,  how  an  LMU  may  fail 
and  the  results  of  the  failure  on  the 
individual  Federal  coal  leases  contained 
therein,  and  how  the  Department  of  the 
Interior  intends  to  monitor  the  diligence 
requirements  on  both  a  lease-specific 
and  LMU  basis. 

General  Comments 

One  comment  stated  that  formation  of 
an  LMU  is  a  new  and  separate  Federal 
action  requiring  a  new  and  separate 
environmental  review.  The  Department 
of  the  Interior  has  taken  the  position 
that  the  determination  and  designation 
of  an  LMU  is  categorically  excluded  (46 
FR  7485-7486,  516  DM  6,  Appendix  2. 
section  2.4(B)(1)(g))  from  preparation  of 
an  environmental  impact  statement  A 
statement  to  this  effect  has  been 
included  in  the  guidelines  as  an  insert  in 
the  notice  of  availability. 

Several  comments  stated  that  the 
guidelines  should  address  the  effects  of 
LMU  formation  and  failure  or 


termination  on  the  requirements  of 
section  2(a)(2)(A)  of  MLA.  The  LMU 
guidelines  address  only  the 
implementation  of  Section  2(d)  of  MLA. 
as  codified  at  43  CFR  3487.  The 
Department  of  the  Interior  has 
developed  separate  guidelines  for 
implementation  of  section  2(a)(2)(A):  the 
effects  of  the  section  2(a)(2)(A)  lessee- 
qualification  prohibition  on  Federal  coal 
leases  included  in  an  approved  LMU  are 
addressed  therein. 

Two  comments  stated  that  many  of 
LMU  application  requirements  are 
duplicative  of  the  requirements  for  a 
permit  apphcation  package  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  comments 
suggest  that  an  LMU  applicant  be 
authorized  to  incorporate,  by  reference, 
existing  information  the  LMU 
application.  The  guidelines  do  not 
require  that  the  lAfU  applicant  recreate 
existing  documents  solely  to  conform  to 
the  application  format  Information 
contained  in  a  SMCRA  permit 
application  may  l>e  extracted  and 
submitted,  as  appropriate,  to  satisfy  the 
lAfU  application  requirements  with  little 
or  no  modification. 

Specific  Comments 

1.  Sections  7(a)  and  7(b)  of  MLA. 
Many  comments  were  received  on  die 
various  aspects  of  diligent  development 
and  continued  operation.  The  guidelines 
do  not  alter  any  aspect  of  the  provisions 
of  diligent  development  or  continued 
operation  as  provided  by  statute  or  rale. 
The  regulatory  requirements  for  diligent 
development  and  continued  operation 
will  be  examined  during  a  forthcoming 
regulatory  revision  cmd  these  comments 
will  be  considered  at  that  time. 

2.  Resource  Recovery  and  Protection 
Plan  (R2P2)  Several  comments  pointed 
out  an  apparent  discrepancy  between 
the  draft  guidelines  and  the  rules 
regarding  the  3-year  submittal 
requirement  for  an  R2P2  on  an  LMU. 
The  guidelines  are  not  inconsistent  with 
the  rules  by  basing  the  requirement  for 
R2P2  submittal  on  the  effective  date  of 
|X)st-FCLAA  leases.  The  rules  state,  in 
ptul,  that  the  R2P2  must  be  submitted 
"within  3  years  from  the  effective  date 
of  LMU  approval  •  •  •  ."  The  Office  of 
the  Solicitor  has  interpreted  this  to  mean 
that  3  years  is  the  maximum  time  period 
allowed  for  submittal  for  the  R2P2; 
however,  a  shorter  timeframe  must  be 
established  in  certain  drciunstances,  as 
discussed  in  the  guidelines. 

3.  Effective  control  of  LMU  lands. 
Several  comments  stated  that  the 
requirement  for  "effective  contror*  of 
lands  within  an  LMU  is  tantamoimt  to 
requiring  surface  owner  consent  The 
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guidelines  spedfically  state  that 
"effective  control"  is  not  related  to 
surface  owner  consent  provisions.  The 
requirement  for  "effective  control"  of  all 
lands  within  the  LMU  ensures  that  all 
recoverable  coal  reserves  within  the 
LMU  can  be  mined.  Failure  to  require 
"effective  control"  prior  to  LMU 
approval  could  result  in  a  situation 
where  Federal  coal  resources  would  be 
bypassed  with  no  chance  of  recovery  in 
the  future.  In  draft,  these  guidelines 
addressed  "effective  con^"  with 
respect  to  SMCRA.  Upon 
reconsideration,  the  Department  of  the 
Interior  has  determined  that  these 
guidelines  are  not  the  appropriate  place 
to  discuss  this  subject  Ajb  a  result,  this 
reference  has  been  removed. 

4.  40-year  mine  out  Several  comments 
stated  that  the  guidelines  should  not 
indicate  that  annual  production  from  an 
LMU  would  have  to  average  2V^  percent 
in  order  to  achieve  mine-out  in  40  years. 
The  intent  of  the  guidelines  was  to  point 
out  that  in  order  to  achieve  mine-out  of 
the  LMU  recoverable  reserves  by  the 
40th  year,  an  average  annual  production 
tdZVt  percent  would  be  necessary.  In 
order  to  avoid  confusion,  this  statement 
has  been  removed  from  the  guidelines. 

5.  Contiguity.  Several  comments 
stated  that  the  meaning  of  the  terra 
"legal  subdivision"  for  purposes  of 
satisfying  the  contiguity  requirement  is 
ttnclear.  One  comment  further  stated 
that  in  some  cases  ri^ts-of-wrays  may 
be  necessary  to  satisfy  the  contiguity 
requirement  The  terra  "legal 
subdivision"  applies  to  any  parcel  of 
land  which  is  described  by  a  legal 
stB-vey.  In  most  cases,  the  smallest 
"legal  subdivision"  in  the  western 
United  States  is  10  acres.  However,  it  is 
not  uncommon  to  find  surveyed  lots 
which  are  either  less  than  10  acres  or 
are  of  irregular  shapes  which  do  not 
lend  themselves  to  description  in  terms 
of  a  standard  rectangular  subdivision 
(e.g.,  NW  ^4  NW  %  SW  V<,  Section  2). 
The  Department  of  the  Interior  has 
determined  that  a  right-of-way  may  not 
be  used  to  satisfy  the  requirement  for 
contiguity  between  two  or  more 
nonoontiguoas  coal  leases.  On  the  other 
hand,  a  right-of-way  or  physical 
discontinuity  does  not  destroy  existing 
contiguity. 

8.  Consultation.  Several  comments 
stated  that  ample  opportunity  for 
consultation  should  be  provided  prior  to 
and  during  the  development  of  the  LMU 
stipulations  as  well  as  providing  for 
adjustments  and  modifications  to 
existing  LMU's  based  on  changed 
conditions  or  new  information  obtained 
after  approval.  The  consultation /public 
participation  phase  allows  ample 


opportunity  for  applicant  input  to  the 

development  of  LMU  stipulations.  In 
addition,  the  Authorized  Officer  may 
modify  stipulations  as  necessary  at  any 
time,  based  on  new  information  and 
consultation  with  the  LMU  operator. 

7.  Non-Pederal  coal  reserves.  One 
comment  stated  that  non-Federal  coal 
reserves  should  only  be  considered  in 
determining  the  LMU  recoverable  coal 
reserves  for  the  purpose  of  establishing 
the  diligent  development  and  continued 
operation  requirements.  The  stipulations 
developed  for  an  LMU  must  contain 
non-Federal  reserves  for  purposes  of 
diligent  development  and  continued 
operation  as  stated.  In  addition,  the 
stipulations  must  require  production 
figures  for  non-Federal  leases  so  that  the 
statutory  and  regulatory  provisions 
governing  the  Federal  coal  leases  in  the 
LMU  can  be  enforced.  With  this 
exception,  the  Department  of  the  Interior 
does  not  intend  to  include  non-Federal 
coal  lands  in  its  Inspection  and 
Enforcement  program. 

8.  Effective  approval  date.  Several 
comments  stated  that  the  establishment 
of  an  effective  date  for  LMU  approval 
which  is  retroactive  to  the  date  of 
submittal  of  the  LMU  appUcation  could 
be  inconsistent  with  the  current  rules. 
The  guidelines  are  not  inconsistent  with 
the  rules  by  allowing  the  effective  date 
of  LMU  approval  to  be  no  earlier  than 
the  date  that  the  Authorized  Officer 
receives  an  LMU  application  in 
accordance  with  43  CFR  3487  (1984).  The 
effective  approval  date  for  an  LMU  may 
be  established  at  any  time  between  the 
dates  of  application  submittal  and 
application  approval  based  on 
consultation  with  the  LMU  applicant  as 
stated  ia  the  guidelines. 

9.  Rent  and  royalty.  Several 
comments  stated  that  inclusion  in  an 
LMU  should  not  affect  any  of  the  lease- 
specific  terms  and  conditions  of  those 
Federal  coal  leases  not  otherwise 
subject  to  the  provisions  of  section  7  of 
MlJ\.  The  guidelines  clearly  state  that 
the  rental  and  royalty  rates  of  existing 
leases  are  not  modified  by  inclusion  ia 
an  LMU.  However,  lease-specific 
diligence  terms  and  conditions  are 
superseded  by  the  LMU  diligence 
stiptdations  which  are  governed  by 
Section  7  of  MLA. 

10.  Single  Operation.  Several 
comments  stated  that  for  purposes  of  an 
LMU,  maximum  flexibihty  should  be 
provided  in  defining  "single  operation." 
The  guidelines  allow  for  the  Authorized 
Officer's  discretion  by-not  establishing 
definitive  qualification  criteria.  The 
Department  of  the  Interior  is  well  aware 
of  the  various  complexities  associated 
with  large  mining  operations  and,  as 


such,  the  determination  will  be  made  on 
a  case-by-case  basis  by  the  Authorized 
Officer. 

11.  Directed  LMU  Formation.  Two 
comments  stated  that  the  authority  of 
the  Authorized  Officer  to  direct 
formation  of  an  LMU  is  overly  broad 
and  of  questionable  legality.  One 
comment  further  stated  that  unrequested 
LMU  formation  may  adversely  affect  the 
operators  economic  minability,  diligence 
requirements,  and  others.  Section  2(d)(6) 
of  MLA  states  that  the  Secretary,  by 
regulation,  may  require  a  lessee  to  form 
an  LMU  and  may  provide  for 
determination  of  participating  acreage 
within  an  LMU.  The  guidelines  do  not 
imply  that  the  Authorized  Officer  is 
encouraged  to  initiate  LMU  formation  as 
a  matter  of  course.  The  same 
requirements  for  LMU  formation  apply 
regardless  of  whether  the  operator  or 
the  Authorized  Officer  initiates  the 
action.  This  being  the  case,  the  proposed 
LMU  would  have  to  be  developed  in  an 
economical  manner  with  due  regard  to 
conservation  of  the  resource.  If 
formation  of  an  LMU  can  be  shown  to 
achieve  increased  conservation  of  the 
Federal  resource  without  undue 
hardship  to  the  operator,  the  Authorized 
Officer  may  so  order.  The  operator,  of 
course,  may  appeal  this  action. 

12.  Termination.  Two  comments 
stated  that  the  guidelines  incorrectly 
state  that  "an  LMU  which  does  not 
achieve  diligent  development  will  be 
automatically  terminated  by  law."  The 
comments  further  stated  that 
termination  is  an  administrative 
decision  based  on  whether  diligent 
development  has  been  achieved.  Hie 
Department  of  the  interior  agrees  with 
this  comment  and  the  guidelines  have 
been  changed  accordingly.  To  avoid 
confusion,  the  term  "cancellation."  as  it 
applies  to  the  approved  LMU,  has  been 
replaced  with  "termination."  Failure  of 
the  LMU  to  comply  with  its  stipulations 
subjects  the  LMU  to  termination  by 
administrative  decision.  Cancellation 
procedures  apply  to  individual  Federal 
coal  leases  and  must  be  pursued  in  a 
court  of  competent  jurisdiction.         ' 

The  final  guidelines  were  formulated 
in  light  of  informal  advice  rendered  by 
Solicitor's  Office  staff. 

The  primary  authors  of  these 
guidelines  are  Allen  B.  Agnew  and 
William  C.  Stringer.  Branch  of  Technical 
Support,  Sohd  Mineral  Operations 
Division,  Bureau  of  Land  Management 
(ELM),  assisted  by  other  BLM  field  and 
headquarters  personnel  and  the  Office 
of  the  Solicitor,  Department  of  the 
Interior. 

The  guidelines  are  set  forth  beknv. 
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Dated:  August  22, 1985. 
lunM  M.  Pukar. 

Acting  Director.  Bureau  of  Limd Management 

LMU  AppDcation  and  Processing 
Guidalines 

/.  Background 

Section  5  of  the  Federal  Coal  Leasing 
Axnendmentf  Act  of  1978  (FCLAA), 
added  Section  2(d)  to  the  Mineral 
Leasing  Act  of  1920  (MLA),  which 
provides  the  legislative  framework  for 
logical  mining  imits  (LMlTs).  The 
implementing  rules  at  43  CFR  Part  3480. 
which  were  published  in  the  Federal 
Register  on  July  30. 1982  (effective 
August  30. 1982).  provide  LMU 
description  and  establishment  criteria. 
The  Authorized  Officer  (AO).  defined  at 
43  CFR  3400.0-5(b), '  may  approve  an 
LMU  application  submitted  by  an 
operator/lessee  or  may  direct  that  an 
LMU  be  established.  The  Bureau  of  Land 
Management  (BLM)  State  Director  is  the 
AO  for  the  purposes  of  denying, 
approving,  modifying,  or  terminating  the 
LMU. 

Although  the  Secretary,  through  the 
AO,  has  discretion  to  order  LMU 
formation,  it  is  not  the  policy  of  BLM  to 
order  LMU  formation.  Such  an  order 
would  only  be  given  when  maximum 
economic  recovery  (MER)  of  the  coal 
deposits  would  be  increased  in 
accordance  with  section  2(d)(1)  of  MLA. 
An  LMU  may  be  enlarged  by  the 
addition  of  other  Federal  coal  leases  or 
with  interests  in  non-Federal  coal,  may 
be  diminished  by  creation  of  other 
separate  Federal  leases  or  lAflTs,  or 
may  be  diminished  by  the 
relinquishment  of  recoverable  coal 
reserves  and/or  acreage.  Federal  coal 
lease  segregation,  which  results  in  the 
assignment  of  new  lease  serial  niunbers 
for  the  segregated  portion  of  the  original 
Federal  coal  leases  do  not  constitute 
Federal  coal  lease  readjustments. 

See  Appendix  A  for  example 
notification  letters  to  affected  parties 
diuing  the  public  participation  phase  of 
LMU  approval.  See  Appendix  B  for  an 
example  notification  letter  to  the  LMU 
applicant  and  containing  an  example  of 
LMU  approval  stipulations.  See 
Appendix  C  for  a  discussion  of 
notifications  to  lessees  regarding,  and 
the  monitoring  of,  diligent  development 
and  continued  operation  for  both 
Federal  coal  leases  and  LMU's.  All  data 
regarding  LMU  application,  processing 
and  monitoring,  3-year  resource 
recovery  and  protection  plan  submittals, 
diligent  development,  continued 


'  ffaraafter,  all  "3400 .  .  .  ."  eitatiom  refer  to  "43 
CFR."  anlcM  otherwHe  ttated  or  onlesa  referring  to 
a  complete  Group  or  Pact  at  43  CFR. 


operation,  advance  royalty  and  odiers 
for  Federal  coal  leases  and  for  LMU's 
must  be  entered  and  maintained  up-to- 
date  in  the  appropriate  Solid  Leasable 
Minerals  System  (SLMS)  data  bases. 

//.  General  Discussion 

The  purpose  of  these  guidelines  is  to 
set  forth  the  requirements  and 
conditions  that  must  be  satisfied  to 
enable  an  LMU  to  be  approvable.  The 
guidelines  do  not  alter  any  aspect  of  the 
AO's  discretionary  authority  in  acting 
on  LMU  applications,  which  is  set  forth 
in  the  43  CFR  Part  3480  rules. 

"Federal  coal  leases"  means  Federal 
coal  leases  on  public  or  acquired  lands 
only.  "Non-Federal  leases"  includes 
Indian  tribal,  Indian  allotted,  fee/ 
private,  and  State  coal.  This  is  cm 
extremely  important  distinction  for  the 
following  reason.  Production  from 
anywhere  (Federal  or  non-Federal  coal) 
within  the  LMU  is  construed  as 
occurring  on  all  Federal  coal  leases 
within  the  LMU.  However,  the  reverse  is 
not  true.  Federal  production  within  an 
LMU  is  not  construed  as  occurring  on 
any  non-Federal  coal  leases  within  the 
LMU.  For  example,  if  an  Indian  coal 
lease,  the  lease  form  of  which  states  that 
the  lease  lasts  as  long  as  production 
continues,  is  contained  in  an  LMU, 
production  from  other  non-Federal  coal 
or  from  Federal  coal  does  not  satisfy  the 
Indian,  lease-specific  production 
requirement,  unless  the  Indian  lease 
document  so  specifies. 

Federal  coal  leases  have  diligence 
provisions  that  are  lease-specific.  The 
diligence  provisions  for  LMU's  are  LMU- 
specific.  When  a  Federal  coal  lease  is 
included  in  an  LMU,  both  types  of 
diligence  run  simultaneously.  However, 
in  essence,  LMU-specific  diligence  takes 
precedence  over  lease-specific  diligence, 
as  long  as  that  Federal  coal  lease  is 
contained  in  an  approved  LMU.  In  other 
words,  LMU  diligence  supersedes,  but 
does  not  suspend,  lease-specific 
diligence  requirements.  As  long  as  all 
LMU  approval  conditions/stipulations, 
including  diligence,  are  complied  with, 
an  individual  Federal  coal  lease 
contained  in  an  approved  LMU  is  not  in 
noncompliance  with  lease-specific 
diligence  requirements. 

Diligence  is  based  on  recoverable  coal 
reserves,  as  determined  by  the  AO.  The 
standards  for  coal  reserve  base,  minable 
reserve  base,  recoverable  coal  reserves, 
and  MER  are  defined  in  the  rules  at 
3480.0-5.  The  regulatory  criteria  may  be 
adapted  locally  to  determine  the 
recoverable  coal  reserves. 

Therefore,  a  narrative  of  the  coal 
reserve  base,  minable  reserve  base,  and 
recoverable  coal  reserves,  by  bed,  will 
be  required  fai  the  LMU  ai^cation,  in 


addition  to  a  narrative  regarding  any 
Federal  coal  that  die  operator  proposes 
to  not  mine  or  to  render  nnminable. 
Sudi  coal  may  either  be  required  to  be 
mined  as  a  condition  of  LMU  approval, 
may  be  assigned  to  another  lessee  upon 
approval  by  the  AO,  may  be 
relinquished  if  authorized  by  the  AO, 
may  be  segregated  into  another  Federal 
coal  lease  or  into  another  IMU,  or  may 
be  retained  in  the  LMU  if  such  ooal 
could  not  be  mined  (e.g.  that  portion  of 
the  coal  reserve  base  that  could  be 
economicaUy  mined  by  any  entity  or 
operation). 

A  Federal  coal  lease,  or  LMU.  must 
produce  commercial  quanti'tes  of  coal 
prior  to  the  end  of  10  years,  or  the 
Federal  coal  lease  or  LMU  shall  be 
terminated.  TTiere  is  no  statutory  or 
regulatory  relief  from  this  proviscn. 
Nothing  prohibits  LMU  formation  fust 
prior  to  the  end  of  the  first  10-year 
period  that  a  Federal  coal  lease  is 
individually  subject  to  diligence. 

Since  production  from  anywhere 
within  an  LMU  is  deemed  to  have 
occurred  on  all  Federal  local  leases 
within  the  LMU.  as  long  as  criteria  for 
LMU  approval  are  adhered  to,  that 
Federal  coal  lease  is  not  in  jeopardy. 
But  if  LMU  diligent  development  is  not 
satisfied,  the  LMU  is  terminated:  then, 
the  Federal  coal  leases  must  be 
assessed  individually  for  compliance 
Mrith  MLA  Upon  LMU  failure,  if  a 
specific  Federal  coal  lease  would  have 
not  achieved  lease-specific  diligent 
development  within  its  initial  10-year 
period,  that  Federal  coal  lease  shall  also 
be  terminated. 

The  commerical  quantities  (by  role.  1 
percent  of  the  LMU  recoverable  coal 
reserves)  for  diligent  development  and 
continued  operation  is  the  minimum 
required  to  satisfy  the  LMU  diligence 
provisions.  However,  in  order  to  achieve 
the  LMU  40-year  recoverable  coal 
reserves  exhaustion  requirement  the 
operator  will  have  to  supply  a  produtioo 
schedule  as  part  of  the  LMU  application 
showing  that  the  40-year  mine  out  will 
be  achieved. 

Once  the  LMU  is  subject  to  continued 
operation,  annual  production  cannot  be 
less  than  1  percent  annually  or  iMsed  on 
a  3-year  rolling  average;  othnwise, 
advance  royalty  will  be  due. 

Note. — ^There  is  a  limitation  on  the  number 
of  years  that  advance  royalty  can  be  paid  ior 
an  LMU.  See  section  VUG.  regarding 
Advance  Royalty. 

If  an  LMU  application  shows  that 
there  are  more  than  40  years  of  reserves, 
then  some  land/coal  must  either  be 
relinquished,  assigned  out  from  the 
LMU,  made  part  of  another  LMU,  or 
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segregated  from  the  LMU  into  another 
separate  Federal  coal  lease.  Once  a 
Federal  coal  lease  is  segregated  and 
assigned  a  new  lease  number,  it  remains 
a  separate  and  distinct  entity.  If  an  LMU 
were  to  fail  and  if  the  lessee(8)  wished 
to  have  the  segregated  Federal  coal 
leases  recombined,  there  is  no 
appropriate  authority  at  43  CFR  Group 
3400  to  consolidate  the  segregated 
Federal  coal  leases  back  into  the 
original  Federal  coal  lease  by 
administrative  decision. 

If  the  LMU  apphcation  shows  that  the 
coal  will  be  mined  within  40  years,  and 
if  the  operator  fails  to  achieve  that  40- 
year  mine  out.  the  LMU  is  subject  to 
termination  by  administrative  decision. 
There  is  no  rehef  from  the  40-year  mine- 
out  provision.  In  fact.  40-years  is 
actually  a  maximum.  The  Secretary  has 
discretion  to  impose  shorter  mine-out 
timeframes.  However.  Department 
policy  (as  codified  at  3487)  is  to  allow 
the  full  40-year  mine-out  period  for  any 
approved  LMU. 

If  a  Federal  coal  lease  has  no 
produotion  during  the  life-of-the-mine 
for  the  LMU,  and  if  the  40-year  LMU 
mine-out  provision  is  violated,  the  LMU 
must  be  terminated  by  administrative 
decision  and  the  Federal  coal  lease 
reverts  to  its  individual,  lease-specific 
diligence  requirements.  Since  there  had 
been  no  production,  the  Federal  coal 
lease  would  be  terminated.  This  is 
because  that  Federal  coal  lease, 
individually,  would  never  have  achieved 
its  own  diligent  development  by 
production  of  commerical  quantities  of 
the  lease-specific  recoverable  coal 
reserves  prior  to  the  end  of  the  lease- 
specific  diligent  development  period. 
Other  ramifications  on  specific  Federal 
coal  leases  when  an  LMU  fails  are 
discussed  in  Appendix  C. 

All  lands  within  the  LMU  must  be 
under  the  effective  control  of  a  single 
operator.  This  requirement  is  not  related 
to  the  "surface  owner  consent" 
requirements  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  or  the  surface-owner 
consultation  process  at  43  CFR  Part 
3420.  Where  there  is  non-Federal  land 
and/or  non-Federal  coal  to  be  included 
in  the  LMU,  the  public  participation 
procedures  require  that  all  surface 
owners  and  all  coal  owners,  if  other 
than  the  Federal  Government,  be 
notified.  In  addition,  to  demonstrate 
effective  control,  the  LMU  application 
must  contain  a  narrative  of  agreements 
with  the  surface  and  coal  owners,  if 
other  than  the  Federal  Government.  If 
necessary,  hard  copies  of  those 
executed  agreements  may  have  to  be 
provided;  for  example,  the  agreements 


may  be  required  to  be  produced  as  the 
result  of  a  public  hearing,  if  one  is  held. 

An  LMU  approval  is  an  agreement 
between  the  Federal  Government  and  a 
non-Federal  entity.  Failure  by  the  non- 
Federal  entity  to  comply  with  that 
agreement  constitutes  a  breach. 
Therefore,  LMU  termination  is  an 
administrative  action,  not  a  judicial 
action.  LMU's  may  be  terminated  by 
administrative  decision,  for  just  cause, 
stating  the  cause  of  the  termination. 

///.  LMU  Formation  Criteria 

The  application  for  an  LMU  or 
modification  to  an  approved  LMU  must 
satisfy  certain  statutory  and  regulatory 
criterial.  The  AO,  except  for  good  cause 
stated  in  a  decision  disapproving  the 
LMU  application,  shall  approve  an  LMU 
7/ the  LMU  apphcation  satisfies  all  of 
the  following: 

1.  Within  the  proposed  LMU 
boimdary.  the  LMU  recoverable  coal 
reserves  must  be  capable  of  being 
developed  in  an  efficient,  economical 
and  orderly  manner  as  unit,  with  due 
regard  to  conservation  of  the 
recoverable  coal  reserves  and  other 
resources. 

2.  The  LMU  may  consist  of  one  or 
more  Federal  coal  leases  and  may 
include  intervening  or  adjacent  lands  in 
which  the  United  States  does  not  own 
the  coal. 

3.  All  lands  and  coal  in  the  LMU  shall 
be  under  the  effective  control  of  a  single 
operator. 

4.  All  lands  must  be  able  to  be 
developed  and  operated  as  a  single 
operation.  A  single  operation  may 
include  a  series  of  excavations. 

5.  All  lands  within  the  LMU  must  be 
contiguous  (i.e..  have  at  least  one  point 
in  common,  including  cornering  tracts). 
Intervening  physical  separations  such  as 
bum  or  outcrop  lines  and  intervening 
legal  separations  such  as  right-of-way 
do  not  destroy  contiguity,  as  long  as  the 
legal  subdivisions  have  at  least  one 
point  in  common. 

6.  Mining  operations  must  achieve 
MER  of  the  Federal  recoverable  coal 
reserves  within  the  LMU. 

7.  If  portions  of  a  single  Federal  coal 
lease  are  to  be  included  in  more  than 
one  LMU,  that  Federal  coal  lease  shall 
be  segregated  into  two  or  more  Federal 
coal  leases.  The  segregated  portions  of 
the  Federal  coal  leases  are  each 
assigned  new  serial  numbers.  The 
assignment  of  new  serial  numbers  does 
not  constitute  a  lease  readjustment. 

8.  If  only  a  portion  of  a  Federal  coal 
lease  is  to  be  included  in  an  LMU,  the 
remaining  land  shall  be  segregated  into 
another  Federal  coal  lease. 

9.  The  operator  may  apply  to 
relinquish  any  portion  of  a  Federal  coal 


lease,  segregated  under  item  7  or  8 
above,  in  accordance  with  3452.1,  or 
may  assign  any  portion  of  such  a 
Federal  coal  lease  in  accordance  with 
3453. 

10.  The  LMU  cannot  exceed  25,000 
acres,  including  both  Federal  and  non- 
Federal  lands. 

11.  The  operator  must  agree  to  the 
LMU  stipulations. 

/v.  IMU  Application  requirements 

Five  copies  of  the  LMU  application 
must  be  submitted  to  the  AO.  The 
resource  recovery  and  protection  plan 
(R2P2).«  of  R2P2  modification  if  there  is 
a  currently  approved  R2P2  for  at  least 
one  of  the  Federal  coal  leases,  will  have 
to  contain  all  of  the  requirements  of 
3482.1(c)  for  the  life-of-the-mine  for  the 
LMU.  (See  section  VII.A.  regarding 
Resource  Recovery  and  Protection  Plan 
submittals  for  LMU's  on  which  there  is 
an  ah-eady  approved  R2P2  or.  for  non- 
Federal  coal,  an  already  approved 
SMCRA  permit.)  Therefore,  only 
information  sufficient  to  determine 
satisfaction  of  the  LMU  FORMATION 
CRITERIA  needs  to  be  submitted  in  the 
LMU  application.  The  LMU  application 
must  contain  a  narrative  that  covers  the 
following: 

1.  Name  and  address  of  the 
designated  operator  of  the  LMU 
[3487.1(c)(1)]: 

•  This  is  very  important,  as  more  than 
one  operator/lessee  may  want  its 
Federal  coal  lea8e(8)  included  in  the 
LMU. 

2.  A  listing  of  the  Federal  coal  lease 
serial  numbers,  a  description  of  the  land 
and  all  coal  beds  (including  thickness 
and  quality)  within  the  boundary  of  the 
LMU,  and  an  identification  of  those  coal 
beds  proposed  to  be  mined  and  those 
coal  beds  proposed  to  be  excluded  from 
any  Federal  coal  lease  which  would  be  a 
part  of  the  LMU  [3487.1(c){2)l: 

•  The  listing  of  all  Federal  coal  lease 
serial  numbers  must  include  the  name 
and  address  of  all  lessees  with  Federal 
coal  leases  proposed  to  be  included  in 
the  LMU. 

•  As  stated  in  the  July  30. 1982. 
preamble  to  the  43  CFR  Part  3480  rules, 
the  rules  are  intended  to  require  the 
operator  to  demonstrate  his  right  to 
enter  and  mine  all  recoverable  coal 
reserves  contained  in  the  proposed 
LMU.  The  legal  description  of  all  lands 
(Federal  and  non-Federal)  within  the 
proposed  LMU  boundary  is  required  on 


*  Hereafter,  R2P2  mean*  the  plan  of  operations 
submitted  pursuant  to  MLA.  in  accordance  with 
3482.1(b)  of  the  1982  regulatory  diligence  system,  or 
the  "mine  plan"  approved  for  Federal  coal  leases 
prior  to  the  1982  rulemaking. 
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a  lease-by-leasc  basis.  For  the  Federal 
portion,  it  moat  probably  will  be  the 
legal  land  discription  contained  in  each 
Federal  coal  lease  form.  For  non-Federal 
portions,  the  legal  land  description 
should  be  on  a  surface-owner-specific 
and,  if  applicable,  coal-owner-specific 
basis.  The  requirement  of  a  description 
on  a  surface-owner-specific  basis  is 
necessary  for  two  reasons.  First,  all 
lands  within  the  LMU  must  be  under  the 
effective  control  of  a  single  operator. 
(See  item  3  below.)  Second,  all  surface 
and  coal  owners  must  be  notified  of  the 
proposed  LMU  action  pursuant  to  public 
participation  procedures.  Where  the 
non-Federal  coal  owners  are  different 
from  the  surface  owners,  the  legal  land 
description  is  also  required  or  that  coal 
on  a  coal-owner-speciBc  basis.  The 
name  and  address  of  the  surface  and 
coal  owners,  if  other  than  the  Federal 
Government,  must  be  included  with  the 
legal  land  description. 

lliese  requirements  are  not  be  to  be 
confused  with  the  "surface  owner 
consent'  provisicHis  of  SMCRA  or  the 
surface  owner  consultation  process  at  43 
CFR  Part  342a 

•  A  narrative  describing  the  5urfoce 
and  underground  coal  reserve  base, 
minoble  reserve  base,  and  recoverable 
coal  reserves,  by  bed,  of  all  coal 
(Federal  and  non-Federal)  within  the 
proposed  LMU  boundary. 

•  A  narrative  describing  and 
justifying  that  part  of  the  Federal  coal 
reserve  base  that  the  applicant  intends 
to  exclude  (segregate)  from  the  LMU,  to 
relinquish,  to  assign,  to  not  mine,  or  to 
render  unminable.  Representative  cross- 
section  are  recommended;  but,  they  are 
not  required  unless  the  AO  deems  their 
submittal  to  be  necessary  in  order  to 
determine  whether  relinquishment 
would  be  in  the  public  interest  or  that 
MER  would  not  be  achieved  by 
exclusion  or  relinquishment,  or  to 
determine  which  coal  will  have  to  be 
segregated  into  another  Federal  coal 
lease(8)  or  LMU(s)  by  the  exclusion  [see 
3487.1(f)(3),  concerning  segregations  and 
relinquishment). 

If  a  portion  of  the  Federal  coal  reserve 
base  contains  coal  that  is  not 
recoverable  (e.g.,  could  not  be  recovered 
economically  by  any  entity  or  any 
operation),  that  coal  does  not  fall  in  the 
category  of  "not  to  mine,  or  to  render 
unminable"  for  the  purposes  of 
segregation  into  another  Federal  coal 
lease(s)  or  LMU(s). 

Note— "Unmined  or  rendered-unminable" 
includes  coal  proposed  lo  be:  (a)  not  mined; 
(b)  rendered  unminable;  (c)  assi^ed  to 
another  entity  and  not  included  in  (h«  LMU; 
(d)  relinquished;  or  (e)  segregated  into 
another  Federal  coal  lease  or  LMU. 


Otherwise,  the  situation  could  result 
where  the  lessee  wookl  hold  a  Federal 
coal  lease,  by  segregation,  from  which 
no  Federal  coal  could  be  mined. 

3.  Docimients  and  related  information 
showing  all  lands  are  imder  the  effective 
control  of  a  single  operator  and  capable 
of  being  mined  as  a  single  operation 
[3487.1(c)(3)): 

•  A  narrative  of  any  necessary 
surface  owner  agreements  and  their 
effective  dates  for  all  lands  (surface 
owners  and  coal  owners,  if  other  than 
the  Federal  Government)  within  the 
proposed  LMU  boundary  is  sufHcient  If 
the  surface  of  a  Federal  coal  lease  is 
private  or  if  there  is  non-Federal  coal 
the  narrative  can  state,  for  example: 
"On  August  1. 198a  [LMU  applicant] 
executed  a  surface-owner  agreement  [or 
lease,  right-of-way,  or  other  similar 
agreement]  with  (non-Federal  entity], 
the  surface  owner  [coal  owner  (if 
appropriate)]  for  the  right  to  mine  or 
develop  the  coal  contained  in  the 
following  described  lands  [coal  (if 
appropriate)]:"  followed  by  a  legal 
description  of  the  surface  or  coal,  as 
appropriate;  if  the  legal  description  is 
the  same  as  described  in  item  2,  a  cross- 
reference  to  the  appropriate  legal 
description  is  sufficient 

•  Since  all  surface  owners  and  all 
coal  owners,  other  than  the  Federal 
Government,  must  be  notified 
individually  during  the  public 
participation  procedures,  a  narrative  of 
effective  control  of  the  surface  and  of 
the  right  to  enter  and  mine  all 
recoverable  coal  reserves  is  all  that  is 
needed  here.  If  a  surface  or  coal  owner 
protests  the  LMU  formation  or  if  a 
public  hearing  is  required, 
documentation  of  the  effective  control 
by  the  operator/lessee  will  have  to  be 
produced  at  that  time. 

•  If  more  than  one  Federal  coal  lessee 
wants  Federal  coal  leases  combined  to 
form  an  LMU,  then  the  lessees  must 
execute  an  agreement  that  a  single 
designated  operator  has  effective 
control  of  all  the  land  and  coal  within 
the  proposed  LMU  boundaries.  The  LMU 
must  be  tinder  the  effective  control  of  a 
single  operator;  however,  two  or  more 
Federal  coal  lessees  may  execute  an 
agreement  resulting  in  a  joint 
partnership  or  consortium.  In  such  an 
event,  that  partnership  or  consortium 
could  be  the  designated  operator  if  the 
executed  agreement(s)  so  states. 

•  If  any  conditions  exist  that  cai^e 
the  land  in  the  proposed  LMU  to  not 
constitute  a  single  operation,  the 
proposed  LMU  must  be  reconfigured  so 
that  the  LMU  would  constitute  a  single 
operation.  Otherwise,  the  LMU  cannot 
be  approved.  The  ultimate 
determination  as  to  whether  the  LMU 


will  be  mined  as  a  single  operation  must 
be  made  by  the  AO.  "ttie  following 
examples  are  provided  for  discussion 
purposes  only,  and  are  not  intended  to 
set  forth  the  sole  criteria  for  what 
constitutes  a  single  operation: 

a.  If  coal  from  a  single  mine  oo  the 
LMU  is  marketed  through  more  than  one 
separate  and  distinct  loadout  facility, 
each  of  whidi  has  its  own  support 
facilities,  that  most  probably  would 
constitute  a  sin^  operation  and  would 
not  jHxMbit  LMU  approval 

b.  If  the  coal  to  be  mined  from  two 
different  parts  of  the  LMU  were  to  go  to 
market  throu^  separate  and  distinct 
loadout  facilities,  each  having  its  own 
support  facihties,  that  could  coostitiite 
two  different  operaticms  and  not  allow 
the  LMU  to  be  approved. 

c.  If  two  mines  are  "related"  bat  have 
separate  and  distinct  loacknit  facilities 
and  markets,  they  might  constitute  a 
single  operation  (e.g.,  where  the 
existence  and  sequencing  of  two  mines 
are  dependent  on  each  other,  such  as 
two  imderground  mines  separated 
vertically,  but  not  horizontally;  see 
3484.1(c)(4)  concerning  multiple  coal-bed 
mining). 

4.  Sufficient  data  to  allow  MER 
determination  for  the  Federal 
recoverable  coal  reserves  (3487.1(cK4)): 

•  See  item  2  above  regarding 
narrative  requirements  and  apply  them 
in  the  same  manner  to  any  coal  bed.  or 
portion  thereof,  proposed  to  not  be 
mined  or  to  be  rendered  unminable. 
Sufficient  information  concerning  the 
non-Federal  coal  must  be  provided  to 
allow  the  AO  to  determine  that  MSS.  of 
the  Federal  recoverble  coal  reserves  will 
be  achieved.  For  this  p>art  of  the 
application,  the  narrative  must  be  in 
sufficient  detail  to  justify  the  onmined  or 
rendered-unminable  portion. 

5.  Any  other  information  required 
[3487.1(c)(5)): 

•  In  order  to  be  able  to  develop  the 
LMU  stipulations,  the  AO  may  need  to 
ask  for  a  narrative  of  a  preliminary 
schedule  that  would  show  the  intent  of 
the  LMU  applicant  to  satisfy  the  diligent 
development  and  continued  operation 
requirements  to  be  imposed  on  the  LMU 
[3487.1(e)(2)],  as  well  as  the  40-year 
mine  out  requirement  [3467.1(e)(6)). 

•  These  should  be  simple  narratives, 
because  the  R2P2.  or  R2P2  modification, 
for  the  LMU  will  have  to  contain  all  of 
the  requirements  of  3482.1(c)  for  the  tife- 
of-the-mine  for  the  LUM.  and  will  have 
to  show  a  life-of-the-mine  schedule  for  • 
40-year  mine  out  The  estimates  of  the 
recoverable  coal  reserves  will  be 
subject  to  revision  only  as  new 
information  becomes  available.  That 
information  may  come  from  exptoratioo 
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drilling  prior  to  submittal  of  the  R2P2.  or 
R2P2  modification,  for  the  LMU  or  prior 
to  submittal  of  the  permit  application 
package,  or  from  new  information 
obtained  during  the  mining  operation 
such  as  a  previously  undiscovered  fault 
that  causes  some  of  the  LMU 
recoverable  coal  reserves  to  be  rendered 
unminable.  Once  mining  commences, 
the  AO,  through  inspection  and 
enforcement/production  verification  of 
the  LKfU.  may  determine  that  the 
recovery  factor  is  greater  or  lesser  than 
originally  planned.  In  such  an  event,  the 
LMU  recoverable  coal  reserves  estimate 
and  LMU  commercial  quantities 
requirement  would  be  revised 
accordingly. 

6.  Confidential  information 
13487.1(c)(6)]: 

•  Treat  such  information  in  . 
accordance  with  the  provisions  at 
3481.3. 

V.  Consultation/Public  Participation 

1.  Prior  to  approval  of  an  LMU,  the 
AO  must  consult  with  the  LMU 
applicant  concerning  any  Federal 
recoverable  coal  reserves  that  the  LMU 
appUcant  either  wishes  to  not  mine,  to 
render  unminable,  to  assign,  to 
relinquish  or  to  segregate  into  another 
Federal  coal  lease  or  LMU.  The  AO 
must  also  consult  with  the  LMU 
applicant  about  proposed  LMU 
stipulations  that  will  supersede  the 
lease-specific  diligence  provisions  for 
the  diu-ation  of  the  LMU,  in  order  to 
allow  consistent  application  of  the  LMU 
diUgence  provisions  (i.e..  R2P2  submittal 
for  the  LMU,  40-year  LMU  recoverable 
coal  reserves  exhaustion  requirement, 
diligent  development,  continued 
operation  advance  royalty,  and  Federal 
rental  and  royalty  collection 
requirements)  [3487.1(d)(1)]. 

2.  The  pubhc  participation  procedures 
at  3481.2.  must  be  completed  pr/or  to 
LMU  approval  [34a7.1(d)(2)].  The 
consultation  with  the  LMU  applicant,  as 
discussed  above,  may  be  done  prior  to 
or  concurrently  with  the  pubhc 
participation  procedures.  Assuming  the 
LMU  apphcation  is  in  an  approvable 
form,  the  followi.ng  must  be  done  to 
satisfy  the  public  participation 
procedures. 

•  The.LMU  application  or 
modification  must  be  made  available  for 
public  inspection  in  the  office  of  the  AO, 
with  the  exceptions  of  the  confidential 
information,  which  is  handled  in 
accordance  with  the  provisions  at 
3481.3. 

•  The  AO  must  post  a  notice  of 
availability  at  his  office  and  mail  a 
notice  of  availability  [certified,  return 
receipt  requested)  to: 


a.  All  surface  cmd  all  coal  owners,  if 
other  than  the  Federal  Government, 
within  the  boundary  of  the  proposed 
LMU. 

b.  All  appropriate  State  and  Federal 
Agencies  (e.g.,  if  only  Federal  coal  and 
Federal  surface  is  involved,  it  is  only 
necessary  to  notify  the  Office  of  Surface 
Mining  (OSM)  or.  if  appUcable,  State 
Regulatory  Authority  and  the  Surface 
Management  Agency,  if  other  than  BLM; 
however,  if  non-Federal  coal  or  non- 
Federal  surface  is  involved,  it  is 
necessary  to  notify  the  surface  or  coal 
owners  and  appropriate  State  Agencies, 
in  addition  to  OSM). 

a  The  clerk  or  other  appropriate 
officer  in  the  County  or  Counties  in 
which  the  proposed  LMU  would  be 
located. 

d.  A  local  newspaper(s)  of  general 
circulation  in  the  locality  of  the 
proposed  LMU  for  pubUcation  at  least 
once  a  week  for  two  consecutive  weeks. 

•  If  the  AO  receives  a  written  request 
for  a  public  hearing  from  any  person 
having  a  direct  interest  which  is  or  may 
be  a^ected  adversely  by  the  approval  of 
the  LMU,  a  public  hearing  must  be  held. 
However,  the  written  request  for  such  a 
hearing  must  be  received  within  30  days 
fit>m  the  date  of  the  first  newspaper 
publication  of  the  notice  of  proposed 
decision.  A  complete  transcript  must  be 
made  available  to  the  public  at  the  BL.M 
office  that  held  the  hearing.  Copies  of 
the  transcript  must  be  furnished  at  cost 
to  anyone  interested. 

•  The  AO  must  consider  all  relevant 
testimony  presented  at  the  public 
hearing  in  determining  whether  to 
approve  the  LMU. 

•  Prior  to  final  approval  of  an  LMU, 
the  proposed  decision  must  also  be 
published  in  a  local  newspaper(s)  of 
general  circulation  in  the  locaUty  of  the 
proposed  LMU  at  least  once  a  week  for 
two  consecutive  weeks.  This  notice  of 
proposed  decision  may  be  published 
concurrently  with  the  notice  of 
availabihty. 

Note. — ^The  example  notice  in  Appendix  A- 
2  incorporates  both  the  notice  of  availability 
and  the  notice  of  proposed  decision. 

In  either  event,  the  LMU  cannot  be 
approved  before  30  days,  from  the  date 
of  the  first  newspaper  publication  of  the 
notice  of  proposed  decision,  has 
expired. 

Although  an  LMU  may  not  be 
apprqved  prior  to  30  days  after  the  first 
newspaper  publication  of  the  notice  of 
proposed  decision,  the  effective  date  of 
LMU  approval  can  be  estabhshed  by  the 
AO  within  the  timeframe  bounded  by: 
(1)  the  date  that  the  AO  receives  an 
application  for  LMU  approval;  and  (2) 
the  date  that  the  AO  approves  the  LMU. 


The  effective  date  of  the  LMU  approval 
must  be  determined  by  the  AO  in 
consultation  with  the  LMU  applicant 
[3487.1(a),  revised  1985]. 

Note. — ^The  words  contained  In  the 
brackets  in  Appendices  A  and  B  are  the 
alternative  phrasing  that  should  be  used, 
depending  on  the  specifics  of  the  application, 
for  either  an  LMU  or  LMU  modification. 

VI.  LMU  Approval  Stipulations 

Prior  to  LMU  approval,  the  AO  must 
transmit  the  LMU  stipulations  to  the 
LMU  applicant.  Appendix  B-1  is  an 
example  of  such  notification.  The  letter 
transmitting  the  LMU  stipulations  to  the 
LMU  appUcant  must  contain  a  narrative 
of  the  criteria  the  AO  used  to  determine 
compUance  with  the  LMU  FORMATION 
CRITERIA.  The  approval  date  for  an 
LMU  must  be  at  least  30  days  after  the 
first  newspaper  publication  of  the  notice 
of  proposed  decision.  (See  the  previous 
discussion  regarding  the  effective  date 
of  that  approval.)  If  a  public  hearing  is 
requested,  the  date  of  the  LMU  approval 
will  be  dependent  on  the  results  of  that 
hearing.  For  example,  if  the  result  of  the 
hearing  is  to  proceed  with  the  LMU 
approval,  the  approval  date  could  be  30 
days  after  the  first  newspaper 
publication  of  the  notice  of  proposed 
decision  (i.e.,  backdated  from  the  date  of 
the  hearing).  If  the  results  show  that  the 
LMU  should  only  be  approved  with 
special  stipulations,  the  approval  date 
could  be  the  date  that  the  LMU 
applicant  concurs  with  the  special 
stipulations  following  the  hearing.  The 
LMU  approval  stipulations  must  contain 
the  following: 

1.  R2P2.  or  R2P2  modification,  for  the 
LMU  must  be  submitted  not  later  than  3 
years  from  the  effective  date  of  the  most 
recent  Federal  coal  lease  that  is  subject 
to  the  1982  regulatory  diligence  system 
prior  to  LMU  approval.  The  R2P2,  or 
R2P2  modification,  for  the  LMU  must 
contain  all  the  information  required  by 
3482.1(c)  for  the  life-of-the-mine  for  all 
Federal  and  non-Fdderal  lands/coal 
within  the  LMU. 

•  The  LMU  operator  has  3  years  from 
the  effective  date  of  the  most  recent 
Federal  coal  lease,  which  is  subject  to 
the  1982  regulatopy  diligence  system 
prior  to  LMU  approval,  to  submit  either 
an  R2P2  for  the  entire  LMU  or  a 
modification  to  the  existing  R2P2  that 
will  cover  the  entire  LMU.  "iTiis  applies 
only  if  there  is  an  approved  R2P2  for  at 
least  one  of  the  Federal  coal  leases  to  be 
included  in  the  LMU  and,  on  the  date  of 
LMU  approval,  there  is  no  production 
occurring  from  anywhere  within  the 
LMU.  See  section  VII.A.  regarding 
Resource  Recovery  and  Protection  Plan 
submittal  where  there  are  ongoing 
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mining  operations  at  the  time  of  LMU 
approval. 

2.  A  schedule  for  achieving  diligent 
development  and  maintaining  continued 
operation  for  the  LMU. 

3.  Reporting  periods  for  rental  and 
royalty  payments  for  Federal  coal  leases 
within  the  LMU  must  be  exactly  the 
same.  This  provision  applies  to  the 
LMU.  However,  although  the  Federal 
coal  lease  rental  and  royalty  rates  are 
not  changed  by  LMU  formation,  lease- 
specific  rentals  are  not  allowed  to  be 
credited  against  lease-speciRc 
production  and  royalty  payments  must 
be  made  on  a  monthly  basis  as  long  as 
the  Federal  coal  leases  are  contained  in 
the  approved  LMU.  These  conditions  are 
made  a  part  of  the  LMU-specific 
diligence  stipulations;  the  lease-specific 
terms  and  conditions  shall  not  be  so 
amended. 

4.  The  superseding,  for  the  duration  of 
the  LMU,  of  Federal  lease  diligence 
terms  and  conditions  for  the  individual 
Federal  coal  leases  within  the  LMU,  in 
order  to  be  consistent  with  the  LMU 
diligence  stipulations.  This  provision 
applies  to  the  LMU:  the  Federal  coal 
lease  terras  and  conditions  shall  not  be 
so  amended  or  altered  by  adjudicative 
action  at  the  time  of  LMU  approval 
Federal  royalty  rates  will  not  be 
changed  by  LMU  formation. 

•  As  Federal  coal  lease  readjustments 
occur  while  the  Federal  coal  leases  are 
in  the  LMU,  the  royalty  rates  and  other 
lease-specific  terms  and  conditions  will 
be  changed  in  accordance  with 
applicable  rules.  A  readjustment  of  a 
Federal  coal  lease  contained  in  an 
approved  LMU  does  not  change  the 
approval  stipulations  or  conditions  of 
the  LMU. 

5.  Estimates  of  the  Federal  and  non- 
Federal  recoverable  coal  reserves  using 
data  acquired  by  generally  acceptable 
exploration  methods. 

•  These  estimates,  determined  by  the 
AO  are  subject  to  revision  at  the  time  of 
R2P2  submittal  for  the  LMU,  or  based  on 
new  information  [see  3482.2(c)}. 

6.  Beginning  the  40-year  LMU 
recoverable  coal  reserves  exhaustion 
requirement  on  the  date  that  coal  is  first 
produced  on  or  after  the  effective  date 
of  LMU  approval.  This  is  determined 
during  the  first  royalty  reporting  period 
following  that  date,  regardless  whether 
the  production  occurs  from  Federal  or 
non-Federal  recoverable  coal  reserves. 

If  coal  is  being  produced  from 
anywhere  within  the  LMU  boundary  on 
the  date  of  LMU  approval,  the  40-year 
clock  begins  on  the  effective  date  of 
LMU  approval  (3487.1(e)(6)]. 

Section  2(d)(4)  of  MLA  states:  'The 
Secretary  may  amend  the  provisions  of 
any  lease  included  in  a  logical  mining 


unit  so  that  mining  under  that  lease  will 
be  consistent  with  the  requirements 
imposed  on  that  logical  mining  unit" 
(Emphasis  added]  The  rules  at  3475.e(b) 
state:  "When  a  lease  is  included  in  an 
LMU  with  other  Federal  leases  or  with 
interests  in  non-Federal  coal  deposits, 
the  terms  and  conditions  of  the  Federal 
lease  or  leases  shall  be  amended  so  that 
they  are  consistent  with  or  are 
superseded  by  the  requirements 
imposed  on  the  LMU  of  which  it  has 
become  a  part."  (Emphasis  added.)  The 
rules  at  3487.1(e)(4)  provide  for  "[tjhe 
revision  ...  of  terms  and  conditions  of 
the  individual  Federal  leases  included  in 
the  LMU .  .  .  {by  amendment  of  the 
Federal  coal  lease  terms]  so  that  they 
are  consistent  with  the  stipulations  of 
the  LMU."  The  LMU  approval 
stipulations  apply  to  all  Federal  and 
non-Federal  coal  and  land  contained  in 
the  approved  LMU.  The  LMU  approval 
stipulations  "amend"  the  lease-specific 
diligence  provisions  by  superseding,  but 
not  suspending,  the  lease-specific 
diligence  provisioiu  for  the  life-of-the- 
LMU.  If  the  LMU  were  to  fail  for 
whatever  reason,  the  individual  lease- 
specific  diligence  provisions  would 
apply  to  the  Federal  coal  leases  as  if 
they  had  never  been  included  in  an 
LMU. 

VII.  Diligence  for  LMU  operations 

Any  Federal  coal  lease  included  in  an 
LMU  shall  be  subject  to  the  diligent 
development  and  continued  operation 
requirements  imposed  on  the  LMU  in 
lieu  of  those  diligent  development  and 
continued  operation  requirements  that 
would  apply  to  the  Federal  coal  lease 
individually  [3483.1(c)].  See  also  the 
Appendix  C  entitled  "Notification  to 
Lessees  Regarding,  and  the  Monitoring 
of.  Diligent  Development  and  Continued 
Operation." 

Following  are  five  methods  by  which 
a  Federal  coal  lease  becomes  "subject  to 
diligence,"  '  as  currently  implemented 
by  the  1982  regulatory  diligence  system. 
without  LUM  formation: 

1.  Issuance  after  August  4, 1976; 

2.  Readjustment  after  August  4, 1976; 

3.  Modification  [to  add  acreage  and/ 
or  recoverable  coal  reserves)  after 
August  4. 1976; 

4.  Revision  to  the  Federal  coal  lease 
form,  to  include  diligence  provisions,  at 


'  Technically,  all  Federal  coal  leases  are  subfect 
to  some  form  of  diligance.  For  example,  for  Federal 
coal  leases  isAued  prior  to  August  4,  id70,  the 
Federal  coal  lease  terms  regarding  minimum 
production/minimum  royalty  ere  a  form  of 
diligence.  Therefore,  "subject  to  diligence"  means 
only  those  Federal  coal  leases  that  are  subject  to 
the  1982  regulatory  diligence  system  which 
implements  the  diligence  provisions  of  MLA.  as 
amended  by  FCLAA  in  1976. 


the  request  of  the  Department  of  the 
Interior  in  1980;  or, 

5.  Election  in  August  1982,  to  have  • 
Federal  coal  lease(s)  be  subject  to  the 
1982  regulatory  diligence  system  (43  CFR 
Part  3480)  in  lieu  of  the  Federal  coal 
lease  terms  regarding  minimnm 
production  and  minimum  royalty. 

If  production  has  occurred  from  any  of 
these  Federal  coal  leases,  after  the  date 
they  became  "subject  to  diKgenoe"  and 
prior  to  their  inclusion  in  LMU,  then  the 
LMU  diligent  development  must  be 
credited  with  that  production.  Sadi 
production  can  be  credited  only  toward 
the  LMU  diligent  development 
requiren^nt  {3482.2(a)(3)].  If  the  total 
credit  exceeds  1  percent  of  the  LMY 
recoverable  coal  reserves,  the  LMU 
diligent  development  is  deemed  to  have 
been  achieved  on  the  effective  date  of 
the  LMU  approval.  Thereafter,  the  LMU 
is  subject  to  continued  operation, 
beginning  the  first  LMU  royalty 
reporting  period  following  the  effective 
date  of  the  LMU  approval 

A.  Resource  Recovery  and  Protectiao 
Plan 

The  R2P2  for  the  LMU  is  due  within  3 
years  from  the  effective  date  of  the  most 
recent  (recent  is  relative  to  date  of  LMU 
approval)  Federal  coal  lease  that  is 
"subject  to  diligence"  prior  to  LMU 
approval.  If  the  LMU  contains  at  least 
one  Federal  coal  lease  that  is  not 
"subject  to  diligence,"  and  if  there  is  no 
production  occurring  within  the  LMU 
boundary  on  the  date  of  LMU  approval, 
the  R2P2  for  the  LMU  is  due  writhin  3 
years  from  the  effective  date  of  UbfU 
approval.  If  there  is  an  approved  R2P2 
for  at  least  one  of  the  Federal  coal 
leases  to  be  included  in  the  LMU,  and  if 
there  is  no  production  occurring  within 
the  LMU  boundary  on  the  date  of  LMU 
approval,  the  LMU  operator  has  3  yean 
from  the  effective  date  of  the  most 
recent  Federal  coal  lease  or,  if 
applicable.  3  years  from  the  effective 
date  of  LMU  approval  (see  the  preceding 
discussion)  to  submit  either  an  R^'2  for 
the  life-of-the-mine  for  the  LMU,  or  a 
modification  to  the  existing  R2P2  that 
will  cover  the  life-of-the-mine  for  the 
LMU. 

The  3-year  R2P2  submittal  timeframe 
for  the  LMU  stops  at  the  end  of  the  S- 
year  anniversary  of  the  most  recent 
(recent  is  relative  to  LMU  approval) 
Federal  coal  lease  that  became  "subject 
to  diligence"  prior  to  LMU  formation. 
However,  if  the  LMU  contains  at  least 
one  Federal  coal  lease  that  is  not 
"subject  to  diligence"  prior  to  LMU 
formation,  the  3-year  R2P2  submittal 
timeframe  stops  3  years  from  the 
effective  date  of  the  LMU  approval,  with 
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two  exceptions.  First,  where  the  Federal 
coal  lease  that  would  control  the  3-year 
timeframe  is  older  than  3  years  at  the 
time  of  LMU  application,  the  R2P2  for 
the  entire  lAfU  must  be  submitted  with 
the  LMU  application.  This  is  because  if 
the  Federal  coal  lease's  3-year 
timeframe  were  to  govern,  there  would 
be  a  situation  where  the  R2P2  for  the 
LMU  would  have  had  to  have  been 
approved  prior  to  the  LMU  application 
being  submitted  for  approval.  Second, 
and  more  imi>ortantly,  if  there  are 
ongoing  mining  operations  on  Federal  or 
non-Federal  coal  at  the  time  of  LMU 
approval,  the  R2P2  for  the  entire  LMU 
must  be  submitted  with  the  LMU 
application.  This  is  because  any 
production  from  anywhere  within  the 
LMC  is  applied  toward  the  diligence 
obligations  for  the  entire  LMU. 
Therefore,  in  such  an  instance,  the  R2P2 
for  the  LMU  must  be  approved  at  the 
same  time  that  the  LMU  is  approved. 

1.  For  nonproducing  LMU's  containing 
at  least  one  Federal  coal  lease  issued 
prior  to  August  4. 1976.  that  is  not 
"subject  to  diligence"  prior  to  LMU 
approval: 

Example  "a": 

Lease  "A"  effective:  March  1. 1971 
Lease  "B"  Effective:  February  1, 1981 
Lease  "C"  effective:  January  2, 1982 
LMU  approved  containing  leases  "A", 

"B".  and  "C":  March  30, 1983 
R2P2  for  LMU  due  not  later  than: 

March  3a  1986 
Example  "b": 

Lease  "D"  effective:  April  9, 1957 
Lease  "E"  effective:  June  12, 1964 
Lease  "D"  readjusted:  April  9. 1977 
Lease  "F"  effective:  January  15, 1981 
LMU  approved  containing  leases  "D", 

"E",  and  "F':  May  10, 1983 

[Lease  "E"  readjusted:  June  12, 1984] 
R2P2  for  LMU  due  not  later  than:  May 

10,1986 

2.  For  nonproducing  LMU's  containing 
only  Federal  coal  leases  that  are 
"subject  to  diligence"  prior  to  LMU 
approval  (may  also  include  non-Federal 
coal;  i.e.,  the  LMU  contains  no  Federal 
coal  leases  that  are  not  "subject  to 
diligence"): 

Example  "a": 

Lease  "A"  effective:  July  7, 1977 
Lease  "B"  effective:  August  8, 1978 
Lease  "C  effective:  September  9, 1982 
LMU  approved  containing  leases  "A", 

"B",  and  "C:  April  1, 1983 
R2P2  for  LMU  due  not  later  than: 

September  9, 1985 
Example  "b": 

Lease  "D"  effective:  June  6, 1960 
Lease  "E"  effective:  May  5, 1979 
Lease  "D"  readjusted:  June  6. 1980 
Lease  "F*  effective:  October  10. 1982 
LMU  approved  containing  leases  "D", 


"E",  and  "F':  April  2, 1983 
R2P2  for  LMU  due  not  later  than: 
October  10. 1985 

3.  For  nonproducing  LMU's  containing 
only  Federal  coal  leases  that  have  been 
"subject  to  diligence"  for  more  than  3 
years  prior  to  LMU  approval  (may  also 
include  non-Federal  coal;  i.e..  the  LMU 
contains  no  Federal  coal  leases  that  are 
not  "subject  to  diligence"): 

Example: 

Lease  "A"  effective:  July  7, 1977 
Lease  "B"  effective:  August  8, 1978 
Lease  "C"  effective:  September  9, 1982 
LMU  approved  containing  leases  "A", 

"B",  and  "C":  April  1. 1986 
R2P2  for  LMU  due  at  the  time  of 

submittal  of  the  LMU  application. 
R2P2  for  LMU  approved:  April  1, 1986 

4.  For  LMU's  containing  either  a 
producing  Federal  coal  lease  or 
producing  non-Federal  coal  the  R2P2 
must  be  submitted  at  the  time  of  LMU 
application.  The  LMU  cannot  be 
approved  without  a  simultaneous 
approval  of  the  R2P2. 

B.  Diligent  Development 

"One  percent  of  the  total  LMU 
recoverable  coal  reserves  (i.e.,  Federal 
and  non-Federal)  contained  in  the 
approved  LMU  must  be  produced  prior 
to  the  end  of  the  LMU  diligent 
development  period."  [3480.0-^(a)(13)]. 

The  total  LMU  recoverable  coal 
reserves  figiu*  (from  which  the  1 
percent  LMU  commercial  quantities 
requirement  is  derived)  is  that  number 
estimated  by  the  AO  as  of  the  date  of 
approval  of  the  R2P2  submitted  for  all 
Federal  and  non-Federal  coal  included 
in  the  LMU  [3487.1(e)(1)].  However,  if 
there  are  ongoing  mining  operations 
under  a  previously  approved  R2P2  and 
SMCRA  permit  on  either  Federal  or  non- 
Federal  coal,  the  estimate  of  the  LMU 
recoverable  coal  reserves  must  be  made 
at  the  time  of  LMU  approval,  based  on 
information  submitted  in  the  LMU 
application  and  R2P2  for  the  life-of-the- 
mine  for  the  LMU  so  that  LMU 
commercial  quantities  production 
requirements  can  be  determined. 

Any  adjustment  to  the  LMU 
recoverable  coal  reserves  may  be 
accomplished  by  the  AO  after 
consultation  wiUi  the  operator/lessee.  If 
the  LMU  recoverable  coal  reserves  are 
adjusted  during  the  10-year,  LMU 
diligent  development  pyeriod,  based  on 
new  information  or  LMU  modification. 
the  1  percent  LMU  recoverable  coal 
^serves  production  requirement  to 
achieve  diligent  development  must  also 
be  adjusted  and  will  be  effective 
immediately. 


C.  Production  Crediting 

The  total  LMU  recoverable  coal 
reserves  figure  at  the  time  of  LMU 
approval  includes  the  recoverable  coal 
reserves  from  Federal  lands  and  non- 
Federal  lands,  and  any  production 
credited  toward  Federal  coal  lease 
diligent  development  prior  to  inclusion 
in  the  LMU.  The  timeframes,  from  which 
the  LMU  recoverable  coal  reserves  are 
estimated,  follow: 

1.  All  non-Federal  recoverable  coal 
reserves  at  the  time  of  LMU  formation: 

2.  All  Federal  recoverable  coal 
reserves  remaining  at  the  time  of  LMU 
formation  for  Federal  coal  leases  not  yet 
"subject  to  diligence:" 

3.  All  Federal  recoverable  coal 
reserves  determined  by  the  AO  (for 
Federal  coal  leases  "subject  to 
diligence")  to  have  been  in  existence  on 
the  effective  date  that  each  of  those 
Federal  coal  leases  became  "subject  to 
diligence," not  only  those  recoverable 
coal  reserves  remaining  at  the  time  of 
LMU  formation:  and. 

4.  All  Federal  coal  produced  after 
August  4, 1978,  that  the  operator/lessee 
has  requested  to  be  credited  toward 
Federal  coal  lease  diligent  development 
prior  to  LMU  formation  [i.e.,  prior 
production  credits). 

Any  prior  production  credited,  at  the 
lessee's  request,  toward  diligent 
development  for  a  Federal  coal  lease 
prior  to  inclusion  of  that  Federal  coal 
lease  in  an  LMU,  must  also  be  credited 
toward  diligent  development  for  the 
LMU  [3482.2(a)(3)]. 

A  request  to  credit  prior  production 
for  a  Federal  coal  lease  contained  in  an 
approved  LMU,  cannot  be  accepted 
while  that  Federal  coal  lease  is 
contained  in  the  LMU.  Prior-production 
crediting  is  only  allowed  toward  lease- 
specific  diligent  development  [3483.5  (d) 
and  (e)].  Once  a  Federal  coal  lease  is 
included  in  an  LMU.  the  LMU-specific 
diligence  requirements  supersede  the 
lease-specific  diligence  requirements. 

D.  Federal  Coal  Lease  vs.  LMU 
Production  Credits 

Under  3483.5  (a),  (b),  and  (c),  any 
production  occurring  after  a  Federal 
coal  lease  is  "subject  to  diligence"  is 
credited  toward  diligent  development 
for  the  Federal  coal  lease.  If  that  Federal 
coal  lease  is  included  in  an  LMU,  any 
production  credited  toward  lease- 
specific  diligent  development  and/or 
continued  operation  prior  to  LMU 
formation  is  credited  toward  LMU- 
specific  diligent  development  Any 
production  from  a  Federal  coal  lease 
after  it  is  Included  in  an  approved  LMU 
is  credited  toward  both  lease-specific 
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and  LMU-specific  diligent  development 
and/or  continued  operation,  if  the 
Federal  coal  leases  individually  are 
"subject  to  diligence." 

If  a  Federal  coal  lease  is  not  "subject 
to  diligence,"  production  is  only  credited 
toward  the  LMU-specific  diligent 
development  and/or  continued 
operation.  After  that  Federal  coal  lease 
becomes  "subject  to  diligence," 
production  is  also  credited  toward  the 
lease-specific  diligent  development  and/ 
or  continued  operation.  Once  the  lease- 
speciHc  or,  if  in  an  LMU,  the  LMU- 
specific  diligent  development  is 
achieved,  the  Federal  coal  lease  or  LMU 
is  subject  to  its  specific  continued 
operation  requirement. 

Both  3483.5  (d)  and  (e)  allow  lot  prior- 
production  credits  for  Federal  coal 
leases.  Those  prior-production  credits, 
by  rule,  can  only  be  applied  toward 
lease-specific  diligent  development 
Once  a  Federal  coal  lease  is  included  in 
an  LMU,  the  LMU-specific  diligence 
requirements  supersede  the  lease- 
specific  diligence  requirements. 
Therefore,  in  accordance  with  3483.5(g), 
no  prior-production  credits  can  be 
applied  to  a  Federal  coal  lease  or  LMU 
while  that  Federal  coal  lease  is 
contained  in  an  approved  LMU. 

If  production  to  achieve  diligent 
development  is  occurring  from  non- 
Federal  recoverable  coal  reserves 
contained  in  the  LMU,  then  the  AO  must 
require  the  submittal  of  certified 
production  reports  and  maps  for  non- 
Federal  as  well  as  Federal  portions  of 
the  LMU.  Since  production  from  non- 
Federal  coal  would  be  used  to  satisfy  a 
Federal  requirement  imposed  on  the 
LMU,  Secton  2(d)  of  MLA  allows  the  AO 
to  require  submittal  of  such  information. 
Also,  since  non-Federal  production  is 
being  used  to  satisfy  a  Federal 
requirement  imposed  on  the  LMU,  the 
AO  must  verify  the  non-Federal 
production  as  part  of  his  inspection  and 
enforcement  responsibilities.  This 
requirement  is  addressed  in  Appendix 
B-2,  LMU  Approval  Stipulations,  under 
item  1.  "Supervision." 

E.  Diligent  Development  Period  Start 
Dates 

For  LMU's  containing  only  Federal 
coal  leases  that  are  "subject  to 
diligence"  prior  to  LMU  approval  (may 
also  include  non-Federal  coal;  i.e.,  the 
LMU  contains  no  Federal  coal  leases 
that  are  not  "subject  to  diligence"): 

The  LMU  diligent  development  period 
begins  on  the  effective  date  that  the 
most  recent  (recent  is  relative  to  date  of 
LMU  approval)  Federal  coal  lease 
became  "subject  to  diligence"  prior  to 
LMU  approval  [3480.0-5(a)(ii)(B)]. 

Example  "a": 


Lease  "A"  effective:  July  1977 
Lease  "B"  effective:  August  8, 1978 
Lease  "C"  effective:  September  9, 1979 
LMU  approved  containing  leases  "A", 

"B",  and  "C":  April  1, 1983 
LMU  diligent  development  period 

begins:  September  9. 1979 
Latest  date  to  achieve  LMU  diligent 

development:  Septemt>er  9, 1989 
Example  "b": 

Lease  "D"  effective:  June  6, 1960 
Lease  "E"  effective:  May  5, 1979 
Lease  "D"  readjusted:  June  6, 1980 
Lease  "F'  effective:  October  la  1982 
LMU  approved  containing  leases  "D", 

"E",  and  "F":  April  2. 1983 
LMU  diligent  development  period 
begins:  October  10, 1982 
[Lease  "D"  readjusted:  June  6, 1990J 
Latest  date  to  achieve  LMU  diligent 

development:  October  10, 1992 
For  LMU's  containing  at  least  one 
Federal  coal  lease  issued  prior  to  August 
4, 1976,  that  is  not  "subject  to  diligence" 
prior  to  LMU  approval: 

The  LMU  diligent  development  period 
begins  on  the  effective  date  of  LMU 
approval  (regardless  whether  the  LMU 
also  contains  at  least  one  Federal  coal 
lease  that  is  "subject  to  diligence"  prior 
to  LMU  approval)  [3480.0- 
5(a)(14)(ii)(A)J. 
Example  "a": 

Lease  "A"  effective:  March  1, 1971 
Lease  "B"  effective:  February  1, 1981 
Lease  "C  effective:  January  2, 1982 
LMU  approved  containing  leases  "A". 

"B",  and  "C":  March  30. 1983 
LMU  diligent  development  period 
begins:  March  30, 1983 
[Lease  "A"  readjusted:  March  1, 
1991] 
Latest  date  to  achieve  LMU  diligent 
development:  March  30, 1993 
Example  "b": 

Lease  "D"  effective:  April  9, 1957 
Lease  "E"  effective:  June  12, 1964 
Lease  "D"  readjusted:  April  9, 1977 
Lease  "F'  effective:  January  15, 1981 
LMU  approved  containing  leases  "D". 

"E",  and  "F":  May  10, 1983 
LMU  diligent  development  period 
begins:  May  10, 1983 
[Lease  "E"  readjusted:  June  12. 1984] 
[Lease  "D"  readjusted:  April  9, 1987] 
Latest  date  to  achieve  LMU  diligent 

development:  May  10, 1993 
In  the  preceding  example,  the 
governing  Federal  coal  lease  is  Lease 
"E".  Therefore,  the  LMU  diligent 
development  period  begins  on  the  date 
of  LMU  approval.  The  LMU  diligent 
development  period  stops  at  the  end  of 
the  royalty  reporting  period  in  which 
production  of  1  percent  of  the  LMU 
recoverable  coal  reserves  is  achieved,  or 
at  the  end  of  the  10-year  diligent 
development  period  for  the  LMU, 


whichever  comes  first  A  pre-August  4, 
1976,  Federal  coal  lease  that  is  not 
"subject  to  diligence"  prior  to  LMU 
approval  does  not  affect  the  lease- 
specific  diligence  provisions  of  any 
other  Federal  coal  lease  contained  in  the 
approved  LMU.  LMU  diligence 
supersedes  lease-specific  diligence,  it 
does  not  suspend  lease-specific 
diligence.  See  the  discussion  below 
regarding  LMU  failure  and  Appendix  C. 

Failure  to  achieve  LMU  diligent 
development  results  in  the  LMU  being 
terminated.  At  that  time,  the  Federal 
coal  lease(s)  reverts  to  its  individual 
Federal  coal  lease  diligence  terms  that 
would  otherwise  have  governed  the 
Federal  coal  lease  had  it  not  been 
included  in  an  LMU. 

Example: 

Federal  coal  lease  "A"  effective:  ^ril 
1,1984 

Federal  coal  lease  "B"  effective:  June 
18.1986 

LMU  approved  containing  leases  "A" 
and  "B ';  July  15, 1988 

LMU  fails,  for  whatever  reason:  July 
15.1993 

Latest  date  for  Federal  coal  lease  "A" 
to  achieve  diligent  development: 
April  1, 1994 

Latest  date  for  Federal  coal  lease  "V 
to  achieve  diligent  development 
June  18. 1996 

•  Even  though  Federal  coal  leases 
"A"  and  "B"  were  contained  in  the  LMU 
for  5  years,  the  10-year,  lease-specific 
diligent  development  periods  for  Federal 
coal  leases  "A"  and  "B"  were  not 
suspended,  they  were  just  superseded. 
Federal  coal  leases  "A"  and  "B"  must 
achieve  diligent  development  by  ^ril  1, 
1994,  and  June  18, 1996,  respectively,  or 
they  will  be  terminated. 

F.  Continued  Operation 

"Once  the  operator /lessee  of  a 
Federal  coal  lease  or  LMU  has  achieved 
diligent  development  the  operator/ 
lessee  shall  maintain  continued 
operation  on  the  Federal  lease  or  LMU 
for  every  continued  operation  year 
thereafter,  except  as  provided  in  3483.3." 
(3483.1(a)(2)]. 

1.  The  first  LMU  continued  operation 
year  begins  on  the  first  day  of  the 
royalty  reporting  period  immediately 
following  the  royalty  reporting  period  in 
which  LMU  diligent  development  was 
achieved.  A  continued  operation  year 
ends  on  the  last  day  of  the  royalty 
reporting  period  that  completes  the  12- 
month  period. 

2.  A  least  1  percent  of  the  total  LMU 
recoverable  coal  reserves  (Federal  and 
non-Federal)  must  be  produced  each 
continued  operation  year  for  the  first  2 
continued  operation  years  following  the 
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achievement  of  diligent  development 
Thereafter.  1  percent  of  the  LMU 
recoverable  coal  reserves  must  be 
produced  for  each  following  continued 
operation  year,  averaged  on  3-year 
intervals  (i.e..  the  continued  operation 
year  in  question,  averaged  with  the  two 
preceding  continued  operation  years). 

If  the  LMU  recoverable  coal  reserves 
are  adjusted  during  the  course  of  any 
continued  operation  year,  based  on  new 
information  or  LMU  modification,  the  1 
percent  LMU  recoverable  coal  reserves 
production  requirement  to  maintain 
continued  operation  must  also  be 
adjusted  and  will  be  effective  beginning 
the  next  continued  operation  year. 

G.  Advance  Royalty 

Advance  royalty,  acceptec^tn  Leu  of 
continued  operation  for  an  LMU.  is  paid 
in  an  amount  equivalent  to  the 
production  royalty  that  would  be  owed 
on  1  percent  of  the  Federal  LMU 
recoverable  coal  reserves.  For  LMlTs. 
the  advance  royalty  rate  is  B  percent  if 
the  Federal  LMU  recoverable  coal 
reserves  will  be  mined  only  by 
underground  mining  methods.  The 
advance  royalty  rate  is  12Vi  percent  if 
the  Federal  LMU  recoverable  coal 
reserves  would  be  mined  only  by  other 
methods  or  a  combination  of  methods 
[3483.4{c)I. 

If  some  production  has  occurred,  but 
that  production  is  insufficient  to 
maintain  continued  operation,  then 
advance  royalty  must  be  paid.  TTie 
amount  of  the  advance  royalty  is 
assessed  on  the  difference  between  the 
coal  actually  produced  and  the 
production  that  would  have  been 
required  to  maintain  continued 
operation. 

If  an  operator  knows  that,  in  the 
forthcoming  operation  year,  he  will  not 
produce  the  required  1  percent,  the 
operator  must  apply  to  the  AO  for 
approval  to  pay  advance  royalty  for  that 
year  [3483.4(a]].  Such  request  must  be 
made  no  later  than  30  days  after  the 
beginning  of  that  continued  operation 
year  [3483.4{b)j. 

If  an  operator  requests  authorization 
later  than  30  days  after  the  beginning  of 
that  continued  operation  year,  the  AO 
may  condition  his  approval  of  the 
advance  royalty  payment  on  the 
payment  of  a  late-payment  charge  on 
the  amount  of  the  advance  royalty  due 
[34d3.4(b)J.  The  provision  allows  for 
those  instances  where  the  operator  is 
producing  but  for  whatever  reason,  fails 
to  produce  the  required  1  percent  of  the 
LMU  recoverable  coal  reserves  during  a 
continued  operation  year.  The  late 
payment  charge,  if  required,  shall  be 
calculated  by  the  Minerals  Management 


Service  in  accordance  with  30  CFR 
218.20a 

Production  from  anywhere  within  an 
LMU  is  construed  as  occurring  on  all 
Federal  coal  leases  within  the  LMU;  this 
does  not  apply  vice  versa.  Therefore.  If 
LAf^  continued  operation  is  not  met 
some  advance  royalty  is  due,  prorated 
against  the  amount  of  Federal  vs.  non- 
Federal  recoverable  coal  reserves  in  the 
LMU,  regardless  whether  production 
was  greater  than  1  percent  of  the 
Federal  portion  of  that  LMU.  The  LMU 
ADVANCED  ROYALTY  FORMULA, 
based  on  such  prorating,  was  developed 
to  determine  the  amount  of  advance 
royalty  due  (se  VILH.  below). 

For  example,  if  an  LMU  contains 
Federal  recoverable  coal  reserves  of  25 
million  tons  and  non-Federal 
recoverable  coal  reserves  of  75  million 
tons,  the  1  percent  commercial 
quantities  requirement  is  1  million  tons; 
however,  the  advance  royalty  is  based 
on  only  250,000  tons.  If  during  a 
continued  operation  year  only  500,000 
tons  were  produced,  the  LMU  continued 
operation  requirement  would  not  have 
been  met  Therefore,  advance  royalty  is 
due.  Again,  LMU  advance  royalty  is 
based  only  on  the  Federal  portion  of  the 
total  LMU  recoverable  coal  reserves. 

H.  Amount  of  Advance  Royalty  Due 

As  with  nonproducing  Federal  coal 
leases,  nonproducing  LMLTs  can  satisfy 
the  condition  of  continued  operation  by 
payment  of  advance  royalty  either:  (1) 
During  the  continued  operation  year  in 
question  or,  (2)  averaged  over  a  3-year 
period  (the  continued  operation  year  in 
question  plus  the  2  preceding  continued 
operation  years).  As  long  as  the 
condition  of  continued  operation  is 


being  satisfied  by  payment  of  advance 
royalty  in  either  instance,  the  LMU  is  in 
compliance  with  the  condition  of 
continued  operation. 

In  order  to  determine  the  amount  of 
LMU  advance  royalty  due,  use  the 
following: 

1.  Was  1  percent  produced  during  the 
continued  operation  ye^? 

a.  Yes,  no  advance  royalty  due. 

b.  No.  go  to  2. 

2.  Was  3  percent  or  more  produced 
during  the  continued  operation  year  plus 
the  2  preceding  continued  operation 
years,  thereby  satisfying  the  regulatory 
3-year  rolling  average  provision? 

a.  Yes,  no  advance  royalty  due. 

b.  No,  advance  royalty  ia  due. 
For  the  first  2  LMU  continued 

operation  years,  advance  royalty  is  paid 
on  1  percent  of  the  Federal  LMU 
recoverable  coal  reserves  prorated 
against  the  total  LMU  recoverable  coal 
reserves.  Thereafter,  advance  royalty  is 
paid  on  1  percent  of  the  prorated 
Federal  LMU  recoverable  coal  reserves 
for  the  continued  operation  year  in 
question  or  3  percent  of  the  prorated 
Federal  LMU  recoverable  coal  reserves 
for  the  continued  operation  year  plus  2 
preceding  continued  operation  years, 
whichever  is  less. 

If  the  LMU  is  in  one  of  its  first  2 
continued  operation  years,  advance 
royalty  must  be  paid  for  the  continued 
operation  year  in  question.  The 
following  formula  shows  how  that 
calculation  must  be  made.  The  formula 
incorporates  the  concept  that  for 
LMU's,  advance  royalty  is  only  owed  on 
the  prorated  Federal  portion  of  the  total 
LMU  recoverable  coal  reserves. 

LMU  Advance  Royalty  Formula 


ARD= [COYR— COYPJ  X 


ARB 
COYR 


XARRXUV 


Where 

ARD  =  Advance  Royalty  Due 
COYR = Continued  Operation  Year 

Production  Requirement  (i.e.,  1  percent 

of  total  recoverable  coal  reserves. 

Federal  plus  non-Federal,  in  LMU) 
COYP=  Total  LMU  Production  Achieved 

Federal  plus  non-Federal  During 

Continued  Operation  Year 
ARB = Advanced  Royalty  Base  (Le..  1  percent 

of  Federal  recoverable  coal  reserves,  in 

LMU) 
ARR=LMU  Advance  Royalty  Rate  (e.g.,  12H 

percent,  or  8  percent  as  applicable) 
UV=:Unit  Value  (determined  under  3485.2(g)) 

Note.— COYR  and  ARB  are  equal  only  if 
the  LMU  contain*  no  non-Federal  coaL  Ttw 
ARB  and  COYP  are  LMU-speciric  regardless 


from  which  coal  the  conditions  were  being 
satisfied.  If  the  LMU  is  in  the  3-year  rolling 
average  for  continued  operation,  a 
determination  must  be  made  as  to  whether 
the  LMU  produced  1  percent  in  the  continued 
operation  year  in  question  or  3  percent  during 
the  continued  operation  year  in  question  plus 
the  2  preceding  continued  operation  years. 

To  determine  the  amount  of  advance 
royalty  due  for  an  LMU,  compare  the 
total  tons  that  should  have  been 
produced  to  maintain  continued 
operation  for  the  year  in  question  with 
the  total  tons  that  should  have  been 
'  produced  to  maintain  continued 
operation  for  the  3-year  period 
consisting  of  the  continued  operation 


Federal  Register  /  Vol.  50.  No.  168  /  Thursday.  August  29,  1985  /  Noticea 


35155 


year  in  question  plus  the  2  preceding 
continued  operation  years.  The  LMU 
advance  royalty  due  will  be  assessed  on 
the  lesser  of  the  two  amounts.  After 
determining  which  of  the  two  is  the 
lesser  total  tons  that  would  satisfy 
either  condition  of  continued  operation, 
use  the  LMU  ADVANCE  ROYALTY 
FORMULA  to  determine  the  amount 
due. 

If  the  3-year  rolling  average  results  in 
the  lesser  total  tons  the  LMU 
ADVANCE  ROYALTY  FORMULA  term 


"(COYR-COYP]"  is  calculated  as 
follows: 

C0YR  =  3  Continued  Operation  Years' 

Production  Requirement  (i.e.,  3  percent 
of  total  recoverable  coal  reserves. 
Federal  plus  non-Federal,  in  LMU) 

COYP=  Total  LMU  Production  Achieved. 
Federal  plus  non-Federal.  During  the 
Continued  Operation  year  pJus  the  2 
Preceding  Continued  Operation  Years 

The  rest  of  the  LUM  ADVANCE 
ROYALTY  FORMULA  remains 
unchanged. 


The  following  shows  one  example  of 
how  the  LMU  ADVANCE  ROYALTY 
FORMULA  can  be  used  to  determine  the 
amount  of  advance  royalty  due. 

Example.  Assume  the  total  LMU 
recoverable  coal  reserves  are 
100.000.000  tons  and  the  total  Federal 
recoverable  coal  reserves  are  75.000.000 
tons.  The  1  percent  commercial 
quantities  requirement  is  1,000,000  tons. 
The  LMU  has  achieved  diligent 
development. 


Continued  Operation  Year    (COY) 

Recoverable  Coal  Reserves 
Produced   (Million  Tons) 


Production  on  vhich  Advance 
Royalty  Due   (Million  Tons) 


1.0 


0.0 


1.0 


0.0 


5.0 


0.0 


4    I    5 


O.OlO.S 


I 


o.olo.o 

I 


6    I    7 

I 
1.810.8 

I 
I 

O.olo.o 

I 
I 


0.2 


0.2 


0.3 


0.7 


Is  advance  royalty  due  and,  if  so,  on 
what  percent  of  the  Federal  recoverable 
coal  reserves  is  the  advance  royalty  to 
be  paid? 

COY-1: 1,000,000  tons  produced,  no 
advance  royalty  due. 

COY-2: 1,000,000  tons  produced,  no 
advance  royalty  due. 

COY-3: 5,000,000  tons  produced,  no 
advance  royalty  due. 

COY-4: 0  tons  produced,  is  advance 
royalty  due? 

COY-2  -»-  COY-3  -I-  CO Y-4 = 6,000,000  tons. 

Therefore,  the  LMU  has  produced  more 
than  3,0(X),0(X)  tons  over  the  3  years  in 
question;  no  advance  royalty  due. 


COY-5:  500,000  tons  produced,  is 
advance  royalty  due? 

COY-3  -(-  COY-4  -I-  GOY-5 = 5,500.000  tons. 

Therefore,  the  LMU  has  produced  more 
than  3,000,000  tons  over  the  3  years  in 
question;  no  advance  royalty  due. 

COY-e:  1.800,000  tons  produced,  no 
advance  royalty  due. 

COY-7:  800,000  tons  produced,  is 
advance  royalty  due? 

COY-5  -(-  COY-e + COY-7 = 3.100,000  tons. 

Therefore,  the  LKfU  has  produced  more 
than  3,000,000  tons  over  the  3  years  in 
question;  no  advance  royalty  due. 

COY-B:  200,000  tons  produced,  is 
advance  royalty  due? 


COY-8  production  is  less  than  1,000,000  tons. 
COY-6 + COY-7 + COY-8 = 2,800.000  tons. 

Therefore,  the  LMU  has  also  not 
produced  more  than  3,000,000  tons  over 
the  3  years  in  question;  on  what  amount 
of  production  is  advance  royalty  due. 

COY-8: 1.0-0.2=800000  tons. 
COY-6/COY-7/COY-8: 

3,000,000-2.800.000=200000  tons. 

Advance  royalty  must  be  paid  on 
200,000  tons,  times  the  Advance  Royalty 
Base,  divided  by  1,000,000  tons.  This  is 
the  lesser  amount  required  to  satisfy 
either  condition  of  continued  operation. 


ARD = {COYR— COYPJ  X 


ARB 
COYR 


XARRXUV 


Because  the  3-year  rolling  average 
concept  applies  for  COY-8,  (COYR— 
COYP]  =  [3.000,000  tons— 2,800,000 
\oni\^  200,000  tons 


COYR =1.000,000  tons 

ARB=0.01  X  75,000,000  tons =750,000  tons 

Therefore: 


750,000  tons 

ARD =[200.000  tons] X      XARRxUV 

1,000,000  tons 
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COY-9:  300.000  tons  produced,  is 
advance  royalty  due? 

COY-e  productkNi  ia  less  than  1.00a000  tons. 
COY-7+COY-8+COY-8=lJ0a000  tons. 

Therefore,  the  LMU  has  also  not 
produced  more  than  3,000.000  tons  over 
the  3  years  in  question:  on  what  amount 
of  production  is  advance  royalty  due? 


ARD= ICOYR— COYPJ  X 


COY-B:  1.00a000-30a000  =  700.000  tons. 

COY-7/COY-a/COY-e:  3.ooaooo- 

1.300.000=1.700.000  tons.  Advance 
royalty  must  be  paid  on  700,000  tons, 
times  the  Advance  Royalty  Base  divided 
by  IJxnOOO  tons.  This  is  tiie  Jesaer 
amount  required  to  satisfy  eitlier 
condition  of  continued  operation. 


ARB 
COYR 


XARRxUV 


Because  the  continued  operation  year  in 
question  applies  for  (X)Y-8,  |COYR — 
CX)YP]  =  ll.00a000  tons— 300,000 
tons]  =  700.000  tons. 


COYR  =>  l.OOaOOO  tons 
ARB^OOIXTSAJO  toos:' 


=750,000  tons 


Therefore: 


ARD=(70aOOOtODs]x 


750,000  tons 

i,ooaoootons 


XARRxUV 


/.  Number  of  Times  Advance  Royalty 
May  Be  Paid  for  LMlTs 

Advance  royalty  can  only  be  paid  a 
total  of  10  times.  This  is  true  regardless 
whether  it  is  being  paid  in  lieu  of  lease- 
specific  or  LMU-specific  continued 
operation.  However,  the  number  of 
years  for  which  LMU  advance  royalty 
may  be  paid  is  governed  by  the  Federal 
coal  lease  that  has  paid  advance  rojr^lty 
for  the  fewest  years  prior  to  LMU 
approval 

Example  "a":  LMU  formed  containing 
two  Federal  coal  leases  that  are  "subject 
to  diligence."  One  of  the  Federal  coal 
leases  has  paid  advance  royalty  twice, 
the  other  has  not  paid  advance  royalty. 
How  many  times  may  advance  royalty 
be  paid  for  the  LMU?  Ten.  This  is 
because  LMU  diligence  requirements 
supersede  lease-specific  diligence 
requirements  for  the  duration  of  the 
LMU.  Since  one  Federal  coal  lease  has 
not  paid  advance  royalty  prior  to  LMU 
formation,  it  can  have  advance  royalty 
paid  for  it  ten  times.  Therefore,  so  can 
the  LMU. 

Example  "b":  LMU  formed  containing 
two  Federal  coal  leases  that  are  "subject 
to  diligence."  One  of  the  Federal  coal 
leases  has  paid  advance  royalty  three 
times,  the  other  has  paid  four  times. 
How  many  times  may  advance  royalty 
be  paid  for  the  LMU?  Seven.  This  is 
because  LMU  diligence  requirements 
supersede  lease-specific  diligence 
requirements  for  the  duration  of  the 
LMU.  The  Federal  coal  lease  with  the 
fewest  number  of  advance  royalty 
payments  dictates  the  number  of  times 


that  advance  royalty  may  be  paid  for 
the  LMU. 

Example  "c":  LMU  formed  containing 
two  Federal  coal  leases;  one  is  "subject 
to  diligence."  the  other  is  not  "subject  to 
diligence."  The  one  that  is  "subject  to 
diligence"  has  paid  advance  royalty  ten 
times.  How  many  times  may  advance 
royalty  be  paid  for  the  LMU?  Ten.  This 
is  because  LMU  diligence  requirements 
supersede  lease-specific  diligence 
requirements  for  the  duration  of  the 
LMU.  The  Federal  coal  lease  that  is  not 
"subject  to  diligence"  has  never  had  the 
option  to  pay  advance  royalty  in  lieu  of 
continued  operation;  therefore,  the  LMU 
has  the  full  ten  times  that  advance 
royalty  may  be  paid  in  lieu  of  LMU 
continued  operation. 

The  date  that  the  Federal  coal  leases, 
individually,  became  "subject  to 
diligence"  prior  to  LMU  formation  does 
not  affect  the  number  of  times  that 
advance  royalty  may  be  paid  for  an 
LMU. 

/.  Initial  20-  Year  Period  A  vailable  for 
Payment  of  Advance  Royalty  for  LMlTs 

Advance  royalty  can  only  be  paid 
diuing  the  initial  20-year  period  that  a 
Federal  coal  lease  is  "subject  to 
diligence."  This  limitation  carries  over 
to  LMU's,  where  the  LMU  20-year  period 
is  dictated  by  the  most  recent  (recent  is 
relative  to  LMU  approval]  Federal  coal 
lease  that  is  "subject  to  diligence"  prior 
to  LMU  formation.  The  end  of  this  initial 
20-year  period  available  for  the  payment 
of  advance  royalty  is  dictated  by  the 
fact  that  a  Federal  coal  lease  is  effective 


". . .  for  twenty  years  and  for  so  long 
thereafter  as  coal  is  produced  annually 
in  commercial  quantities  . ..."  30  U.S.C 
207(a).  Therefore,  no  advance  royalty 
can  be  paid  after  the  initial  20-year 
period  has  expired.  Similarly,  advance 
royalty  paid  during  that  initial  20-year 
period  cannot  be  credited  against 
production  royalty  after  that  initial  20- 
year  period  has  expired. 

The  initial  20-year  period  for  each 
individual  Federal  coal  lease  starts  on 
the  effective  date  that  the  Federal  coal 
lease  becomes  "subject  to  diligence." 
The  most  recent  (recent  is  relative  to 
LMU  approval)  date  of  all  Federal  coal 
leases  contained  in  the  LMU  dictates 
how  many  years  of  an  initial  20-year 
period  are  left  for  the  LMU. 

1.  For  LMLTs  containing  only  Federal 
coal  leases  that  are  "subject  to 
diligence"  prior  to  LMU  approval  (may 
also  include  non-Federal  coal;  i.e.,  the 
LMU  contains  no  Federal  coal  leases 
that  are  not  "subject  to  diligence"): 

Example  "a": 

Lease  "A"  effective  and  begins  its 

initial  20-year  period:  July  7, 1977 
Lease  "B"  effective  and  begins  its 

initial  20-year  period:  August  8, 1978 
Lease  "C"  effective  and  begins  its 

initial  20-year  period:  September  9, 

1982 
LMU  approved  containing  leases  "A". 

"B".  and  "C":  April  1. 1983 
LMU  initial  20-year  period  begins: 

September  9. 1982 
[Lease  "A"  readjusted:  July  7, 1997) 
[Lease  "B"  readjusted:  August  8, 1998] 
[Lease  "C"  readjusted:  September  9. 

2002] 
LMU  initial  20-year  period  ends: 

September  9,  2002 

Example  "b": 

Lease  "D"  effective:  June  6. 1960 

Lease  "E"  effective  and  begins  its 

initial  20-year  period:  May  5. 1979 
Lease  "D"  readjusted  and  begins  its 

initial  20-year  period:  June  6, 1980 
Lease  "F'  effective  and  begins  its  - 

initial  20-year  period:  October  10. 

1982 
LMU  approved  containing  leases  "D". 

"E".  and  "F":  April  2, 1983 
LMU  initial  20-year  period  begins: 

October  10. 1982 
[Lease  "D"  readjusted  again:  June  6, 

1990] 
[Lease  "E"  readjusted:  May  5, 1999] 
[Lease  "D"  readjusted  again:  June  6. 

2000] 
[Lease  "F"  readjusted:  October  10, 

2002] 
LMU  initial  20-year  period  ends: 

October  10,  2002 

2.  For  LMU's  containing  at  least  one 
Federal  coal  lease  issued  prior  to  August 


4. 1976.  that  is  not  "subject  to  diligence" 
prior  to  LMU  approval: 

Example  "a": 

Lease  "A"  effective:  March  1. 1971 
Lease  "B"  effective  and  begins  its 

initial  20-year  period:  February  1. 

1981 
Lease  "C"  effective  and  begins  its 

initial  20-year  period;  January  2, 

1982 
LMU  approved  containing  leases  "A". 

"B".  and  "C":  March  30, 1983 
LMU  initial  20-year  period  begins: 

March  30. 1983 
(Lease  "A"  readjusted  and  begins  its 

initial  20-year  period:  March  1, 1991) 
(Lease  "B"  readjusted:  February  1. 

2001] 
[Lease  "A"  readjusted  again:  March  1. 

2001] 
[Lease  "C  readjusted:  January  2. 

2002] 
LMU  initial  20-year  period  ends: 

March  30.  2003 

Example  "b": 

Lease  "D"  effective:  April  9, 1957 
Lease  "E"  effective:  June  12, 1964 
Lease  "D~  readjusted  and  begins  its 

initial  20-year  period:  April  9. 1977 
Lease  "F*  effective  and  be^s  its 

initial  20-year  period-  January  15. 

1981 
LMU  approved  containing  leases  "D". 

"E".  and   F':  May  10, 1963 
LMU  initial  20-year  period  begins: 

May  la  1963 
[Lease  "E"  readjusted  and  begins  its 

initial  20-year  period:  June  12. 1984] 
[Lease  "D"  readjusted  again:  April  a 

1987] 
[Lease  "E"  readjusted  again:  June  12. 

1994] 
[Lease  "D"  readjusted  again:  April  9, 

1997] 
[Lease  "F*  readjusted:  January  15. 

2001] 

LMU  initial  20-year  period  ends:  May 
10.2003 

VIU.  LMU  Modifications  and 
Adjustments 

The  boundaries  of  an  UviU  may  be 
modified  upon  application  by  the 
operator/lessee  and  approval  by  the 
AO,  or  the  AO  may  direct  that  the  LMU 
be  modified.  The  AO  may  adjust  the 
estimate  of  LMU  recoverable  coal 
reserves  either  upward  or  downward, 
based  on  new  information  such  as  a 
previously  undetected  fault  that  renders 
some  of  the  LMU  recoverable  coal 
reserves  unminable.  An  LMU  may  be 
enlarged  by  the  addition  of  other 
Federal  coal  leases,  with  interests  in 
non-Federal  coal,  or  both:  and.  the  LMU 
boundaries  may  also  be  enlarged  as  a 
result  of  the  enlargement  of  a  Federal 
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coal  lease.  The  LMU  may  be  dimmished 
by  the  deletion  (e.g..  assignment  or 
relinquishment)  of  other  Federal  coal 
leases,  deletion  of  non-Federal  coaL  or 
both:  and,  the  LMU  may  be  diminished 
as  a  result  of  the  diminishment  of  a 
Federal  coal  lease  (e.g.,  partial 
assignment). 

Based  on  new  information,  any 
adjustment  to  the  LMU  recoverable  coal 
reserves  may  be  accomplished  by  the 
AO  after  consultation  with  the  operator/ 
lessee.  For  example,  if  development 
drilling  shows  that  the  initial  LMU 
recoverable  coal  reserves  estimate  was 
too  small,  as  verified  by  the  responsible 
mining  engineer,  the  AO  shall  notify  the 
LMU  operator  of  the  revised  LMU 
recoverable  coal  reserves  estimate  and 
the  revised  LMU  commercial  quantities 
requirements.  These  data  must  also  be 
updated  in  the  SLMS  LMU  data  base. 
The  LMU  recoverable  coal  reserves, 
upon  which  the  1  percent  commercial 
quantities  requirement  is  based,  cannot 
decrease  due  to  production  from  the 
LMU. 

If  the  LMU  recoverable  coal  reserves 
are  adjusted,  based  on  new  information 
or  LMU  modification,  prior  to  the  LMU 
achieving  diligent  development,  the  1 
percent  LMU  commercial  quantities 
requirement  must  also  be  adjusted, 
effective  on  the  date  of  the  adjustment 
or  LMU  modification.  However,  the 
LMU  10-year  diligent  development 
period  is  not  extended  by  an  LMU 
modification. 

If  immined  LMU  recoverable  coal 
reserves  are  decreased  by  the 
adjustment  or  modification,  the  LMU 
may  already  have  produced  1  percent  of 
the  new  LMU  recoverable  coal  reserves 
figure;  thus,  the  LMU  would  be  deemed 
to  have  achieved  diligent  development 
on  the  effective  date  of  the  adjustment 
or  modification.  In  this  case,  the  first 
continued  operation  year  would  begin 
on  the  first  LMU  royalty  reporting  period 
following  the  effective  date  of  the 
adjustment  or  modification.  See  also  the 
discussion  on  DILIGENCE  FOR  LMU 
OPERATIONS. 

The  40-year  LMU  recoverable  coal 
reserves  exhaustion  date,  that  has 
already  been  determined  due  to  the 
commencement  of  production  from  the 
approved  LMU,  cannot  be  extended  due 
to  the  subsequent  enlargement  or 
diminishment  of  the  LMU  recoverable 
coal  reserves  [3487.1(g)(4)),  or  based  on 
new  information  that  results  in  the 
revision  of  the  LMU  recoverable  coal 
reserves.  For  example,  were  an  LMU  to 
be  approved  that  contained  the  original 
LMU  and  other  lands,  the  new  LMU 
would  still  have  the  same  40-year  mine- 
out  requirement  date  as  the  original 
LMU.  If  land  and/or  recoverable  coal 


reserves  are  added  or  deleted  from  the 
LMU,  the  40-year  requirement  is 
unaffected.  The  effect  of  adding  or 
deleting  recoverable  coal  reserves  is  the 
adjustment  of  the  LMU  recoverable  cod 
reserves  and  the  LMU  commercial 
quantities  requirement  for  LMU-«pecific 
diligent  development  and  contimwd 
operation. 

IX.  LMU  Failure/Termination 

An  LMU  may  fail  for  various  reasons. 
An  LMU  may  be  terminated  by 
administrative  decision,  for  Just  cause. 
stating  the  cause  of  the  termination. 

The  several  reasons  that  an  LAfU  may 
fail  include,  but  are  not  limited  to: 

1.  Failure  to  comply  with  LMU 
approval  stipulations; 

i.  Failure  to  submit  the  R2P2  or 
modification  to  an  apfnwed  R2>2,  for 
the  LMU  within  the  applicable  3-year 
time  period; 

3.  Failure  to  achieve  diligent 
development  within  the  10-year  LMU 
diligent  development  period; 

4.  Failure  to  maintain  LMU  oontimied 
operation  or.  in  lieu  thereot  to  pay 
advance  royalty; 

5.  Failure  to  achieve  the  LMU,  40-year 
recoverable  coal  reserves  mine  out  andl 

6.  For  other  reasons  (e.g..  failure  to 
pay  rental  or  royalty,  or  failure  to 
comply  with  a  notice  of  noncompliance). 

There  are  several  factors  that  must  be 
considered  on  a  lease-specific  basis 
when  an  LMU  fails,  including,  but  not 
limited  to: 

1.  The  diligence  provisions  for  each 
Federal  coal  lease  apply  as  if  die  LMU 
never  existed.  This  is  because  the  LMU 
diligence  superseded,  but  did  not 
suspend,  the  lease-specific  diligence. 
Thus,  in  effect,  it  is  necessary  to  now 
"look  back"  to  see  wuether  the  Federal 
coal  leases  individually  have  been 
satisfying  their  lease-specific  diligence 
obligations: 

a.  The  Federal  coal  lease  must 
achieve  diligent  development  within  10 
years  from  the  date  it  is  "subject  to 
diligence"  or  it  is  terminated. 

b.  After  diligent  development  is 
achieved,  the  Federal  coal  lease  must 
maintain  continued  operation. 

2.  Advance  royalty  must  be  paid  in 
lieu  of  continued  operation  when  there 
is  less  than  1  percent  of  the  Federal  coal 
lease's  recoverable  coal  reserves 
produced  in  the  first  2  continued 
operation  years  and.  thereafter,  on  a  S- 
year  rolling  average. 

a.  Advance  royalty  can  only  be  paid 
in  lieu  of  continued  operation  for  a  total 
of  10  continued  operation  yean. 

b.  Advance  royalty  can  only  be  paid 
in  lieu  of  continued  operation  during  the 
initial  20-year  period  that  the  Federal 


35158 


Federal  Register  /  Vol.  50,  No.  168  /  Thursday.  August  29,  1985  /  Notices 


coal  lease  is  "subject  to  diligence"  after 
August  4. 1976. 

For  the  duration  of  an  LMU,  lease- 
specific  diligence  provisions  still  apply 
to  the  Federal  coal  leases  contained  in 
the  LMU.  These  provisions  must  be 
monitored  in  the  Solid  Leasable 
K4inerals  System  in  addition  to  the 
LMU-specihc  diligence  provisions.  LMU- 
specific  diligence  supersedes,  but  does 
not  suspend,  the  lease-specific  diligence. 
That  is,  the  diligence  clocks  and 
requirements  run  simultaneously  while 
the  Federal  coal  leases  are  included  in 
the  L\!U:  but  the  LMU  clocks  and 
requirements  take  precedence  over  the 
Federal  coal  lease  clocks  and 
requirements.  Upon  LMU  failure,  the 
compliance  with  lease-specific  diligence 
will  determine  what  if  any, 
administrative  actions  must  be  taken 
against  the  individual  Federal  coal 
leases. 

Note. — Noncompliance/nonconformance 
with  lease-specific  diligence  is  not  a  factor 
that  requires  correction  as  long  as  that 
Federal  coal  lease  is  included  in  an  LMU  and 
the  LMU  operations  are  in  compliance  with 
aJl  LMU-specific  conditions  (e.g..  approval 
stipulations.  LMU-specific  diligence). 

Nate. — Any  potential  or  prospective  LMU 
failure  or  termination  must  l>e  coordinated  by 
the  AO  with  WC)-660. 

The  following  discussion  addresses 
several  examples  of  what  can  happen  if 
an  LMU  fails;  the  discussion  is  not 
meant  to  be  exhaustive  or  complete.  The 
examples  are  solely  to  demonstrate 
some  scenarios  that  could  happen^- 

Example  1:  Diligent  Development 
Period 

Sequence  of  Events 

Lease  "a"  effective:  January  1, 1960. 

Lease  "b"  effective:  January  1, 197a 

Lease  "a"  readjusted:  January  1. 1980. 

LMU  formed  January  1, 1986.  Neither 
Lease  "a"  nor  Lease  "b"  has  ever 
produced.  Lease  "a"  controls  the  LMU 
IG-year  diligent  development  period. 
Therefore,  the  LMU  must  achieve 
diligent  development  by  January  1, 1990. 
LMU  fails  on  January  1. 1989,  for  refusal 
to  submit  maps  or  to  report  non-Federal 
LMU  production.  There  has  been  no 
Federal  LMU  production. 

State  Director  issues  Decision 
terminating  the  LMU. 

Question:  What  is  the  effect  on  each 
Federal  coal  lease? 

Federal  coal  lease  "a"  is  unaffected  at 
this  time.  It  has  imtU  January  1, 1990,  to 
achieve  its  diligent  development. 

Federal  coal  lease  "b"  is  terminated 
for  failure  to  achieve  its  diligent 
development  by  January  1, 1988. 


EXAMPLE  2:  Federal  Coal  Leases 
Individually  Not  Subject  to  Diligence 
Prior  to  LMU  Formation. 

Sequence  of  Events 

Lease  "a"  effective:  January  1, 1975. 

LMU  formed  January  1, 1988;  LMU 
also  contains  non-Federal  coal. 

LMU  achieves  diligent  development 
January  1, 1990. 

LMU  advance  royalty  paid  for  3  years, 
then  LMU  fails  on  January  1, 1993, 
because  the  LMU  operator  refuses  to 
produce  or  pay  additional  advance 
royalty. 

State  Director  issues  Decision 
terminating  the  LMU. 

Question:  What  is  the  effect  on  the 
Federal  coal  lease? 

Individually,  Federal  coal  lease  "a"  is 
not  "subject  to  diligence"  until 
readjustment  on  January  1, 1995. 
Therefore,  no  advance  royalty  can  be 
applied  toward  Federal  coal  lease  "a" 
individually.  As  of  January  1, 1995, 
Federal  coal  lease  "a"  would  have  10 
years  to  achieve  diligent  development 
Federal  coal  lease  "a"  also  has  an  initial 
20-year  period  beginning  on  January  1, 
1995,  during  which,  once  subject  to 
continued  operation,  advance  royalty 
could  be  paid  up  to  a  maximum  of  10 
years.  This  is  because  Federal  coal  lease 
"a",  individually,  is  not  "subject  to 
diligence"  until  January  1. 1995; 
therefore,  advance  royalty  paid  for  the 
LMU  does  not  count  as  advance  royalty 
paid  for  Federal  coal  lease  "a". 

EXAMPLE  3:  Initial  20-  Year  Period 

Sequence  of  Events 

Lease  "a"  issued:  January  1, 1978. 
Lease  "b"  issued:  January  1, 1984. 
Lease  "a"  achieves  diligent 
development  on  January  1, 1988. 

[Lease  "a"  readjusted:  January  1, 1998] 

Lease  "b"  achieves  diligent 
development  on  January  1, 1994. 
[Lease  "b"  readjusted:  January  1, 
2004J 

Leases  "a"  and  "b"  maintain 
continued  operation  through  production. 
LMU  formed  on  January  1, 1996. 

[Lease  "a"  readjusted  again:  January 
1,2008] 

LMU  achieves  diligent  development 
on  January  1, 1999. 

LMU  pays  advance  royalty  for  3  years 
and  on  January  1.  2002,  LMU  fails  for 
refusal  to  pay  advance  royalty. 

State  Director  issues  Decision 
terminating  the  LMU. 

Question:  What  is  the  effect  on  each 
Federal  coal  lease? 

Federal  coal  lease  "a"  must  be 
cancelled.  Its  initial  20-year  period  that 


it  is  subject  to  diligence  ended  January 
1, 1998.  Advance  royalty  paid  for  an 
LMU  is  counted  as  one  year  for  which 
advance  royalty  is  paid  for  all  Federal 
coal  leases  in  the  LMU  that  are  "subject 
to  diligence,"  or  after  a  Federal  coal 
lease  becomes  "subject  to  diligence" 
after  LMU  approval.  Since  advance 
royalty  was  paid  after  the  Federal  coal 
lease  "a"  initial  20-year  period,  when 
the  LMU  fails  the  Federal  coal  lease  is 
in  noncompliance  with  the  law  and  must 
be  cancelled. 

Federal  coal  lease  "b"  is  currentiy 
unaffected.  Its  initial  20-year  period 
ends  on  January  1,  2004.  Therefore, 
Federal  coal  lease  "b"  is  still  in  its 
initial  20-year  period,  has  had  advance 
royalty  paid  for  3  years,  and  has  2 
continued  operation  years  more  during 
which  the  lessee  may  request  to  pay 
advance  royalty  in  lieu  of  continued 
operation. 

EXAMPLE  4:  Number  of  Advance 
Royalty  Payments. 

Sequence  of  Events 

Lease  "a"  effective:  January  1. 1975. 

Lease  "b"  effective:  January  1, 1978. 

Lease  "c"  effective:  January  1, 1981. 

LMU  formed  January  1, 1994.  As  of 
this  date.  Federal  coal  lease  "a"  is  still 
under  its  1975  terms  and  has  never 
produced.  Federal  coal  lease  "b"  has 
achieved  diligent  development  and  paid 
advance  royalty  for  8  years.  Federal 
coal  lease  "c"  has  achieved  diligent 
development  and  paid  advance  royalty 
for  3  years.  After  the  LMU  achieves 
diligent  development  Federal  coal  lease 
"c"  controls  the  LMU  for  purposes  of 
advance  royalty;  therefore,  the  LMU  has 
only  7  years  during  which  advance 
royalty  may  be  paid  in  lieu  of  LMU 
continued  operation.  LMU  10-year 
diligent  development  period  begins  on 
effective  date  of  LMU  approval  as 
Federal  coal  lease  "a"  controls  because 
Federal  coal  lease  "a"  is  not  yet 
"subject  to  diligence."  Assume  that 
production  credited  toward  LMU 
diligent  development,  due  to  production 
from  Federal  coal  leases  "b"  and  "c," 
equals  1  percent  of  the  total  LMU 
recoverable  cosl  reserves. 

LMU  status  on  January  1, 1994:  LMU 
diligent  development  achieved  January 
1, 1994.  LMU  is  subject  to  continued 
operation.  Lease  "a"  readjusted  on 
January  1, 1995.  LMU  pays  advance 
royalty  for  3  years,  then  fails  on  January 
1, 1997,  for  refusal  to  produce  or  to  pay 
further  advance  royalty. 

Note.— There  was  no  production  during  the 
hfe  of  the  LMU. 

State  Director  issues  Decision 
terminating  the  LMU. 


Question:  What  is  the  effect  on  each 
Federal  coal  lease? 

Federal  coal  lease  "a"  is  unaffected  It 
is  begining  the  third  year  of  its  lease- 
specific  diligent  development  period, 
and  has  until  January  1,  2005,  to  achieve 
diligent  development. 

Federal  coal  lease  "b"  must  be 
cancelled  by  State  Director  Decision. 
Advance  royalty  can  only  be  accepted 
for  10  years  for  any  Federal  coal  lease. 
As  long  as  the  Federal  coal  lease  was  in 
the  LMU,  the  LMU-diligence  superseded 
the  Federal  coal  lease  diligence.  Upon 
LMU  failure.  Federal  coal  lease  "b"  has 
new  paid  advance  royalty  for  11  total 
years  which  is  a  violation  of  the  law. 
There  is  no  other  recourse  but  to  cancel 
Federal  coal  lease  "b." 

Federal  coal  lease  "c"  is  unaffected. 
Federal  coal  lease  "c"  has  now  paid 
advance  royalty  for  a  total  of  6  years. 
Federal  coal  lease  "c"  is  in  its 
appropriate  continued  operation  year 
and  must  comply  with  the  lease-specific 
diligence  requirements. 

Example  5:  Production  Credits 
Sequence  of  Events 

Lease  effective:  January  1, 196a 

Produces  0.6%  of  recoverable  coal 
reserves,  in  existence  on  August  4. 1976, 
between  August  4, 1976,  and  January  1, 
1980. 

Lease  readjusted  on  January  1. 1980. 
"Subject  to  diligence." 

Produces  0.8%  of  recoverable  coal 
reserves,  in  existence  on  January  1, 
1980.  between  January  1. 1980.  and 
January  1, 1983. 

Lease  included  in  LMU  on  January  1. 
1983.  LMU  also  contains  non-Federal 
coal. 

LMU  fails  on  January  1. 1993.  for 
failure  to  achieve  diligent  development 

During  the  LMU,  only  non-Federal 
coal  was  produced. 

State  Director  issues  Decision 
terminating  the  LMU. 

Question:  What  is  the  effect  on  each 
Federal  coal  lease? 

Lessee  immediately  requests  to  credit 
production  between  1976  and  1980 
toward  Federal  coal  lease  diligent 
development,  thus  achieving  a  total 
greater  than  1  percent  of  the  recoverable 
coal  reserves  in  existence  in  1980  p/us  1 
percent  of  the  production  credited 
between  1976  and  1980. 

The  Federal  coal  lease  is  deemed  to 
have  achieved  Federal  coal  lease 
diligent  development  on  January  1. 1990 
(the  end  of  the  lease-speciHc,  10-year 
diligent  development  period).  However, 
it  is  now  January  1, 1993.  If  the  lessee  so 
requests,  and  if  the  AO  so  authorizes, 
the  lessee  may  then  pay  3  years  of 
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advance  royalty  bringing  the  Federal 
coal  lease  into  compliance  with  the 
lease-speciBc  diligence  provisions. 
[NOTE:  The  initial  20-year  period  for  the 
Federal  coal  lease  began  on  January  1. 
1980.  Therefore,  the  lessee  has  until 
December  31, 1999.  to  exercise  the 
option  to  pay  advance  royalty  in  lieu  of 
the  lease-speciHc  continued  operation, 
as  long  as  the  number  of  payments  does 
not  exceed  ten  (see  item  number  3. 
above).]  January  1, 1993.  status:  Federal 
coal  lease  beginning  its  fourth  continued 
operation  year.  Federal  coal  lease  has 
paid  3  of  the  10  years  of  advance  royalty 
to  which  it  is  entitled. 

X.  General  Statement  on  Processing 
LMU  Applications 

As  stated  in  the  Department's 
Guidelines  on  Section  2(a)(2)(A)  of 
MLA,  BIAi  in  the  revision  of  the  43  CFR 
3480  rules  will  provide  for  the  timely 
processing  of  ".  .  .  LMU's  within  a 
specific  period  of  time  that  will  be 
established  in  the  rules." 

Appendix  A-1 

[EXAMPLE  NOTinCATION  LETTER 
TO  NON-FEDERAL  SURFACE.  OR] 

[NON-FEDERAL  COAL.  OWNER] 

[MUST  BE  MAILED  CERTIFIED, 
RETURN  RECEIPT  REQUESTED] 

[Surface  Owner] 
[Address] 

Dear  Mr./Ms : 

Enclosed  is  a  copy  of  a  public  notice 
of  availability  and  public  notice  of 
proposed  decision  for  a  logical  mining 
unit  (LMU)  [modification  (if 
appropriate)]  for  [insert  the  number  of] 
Federal  coal  leases  [and  private  and/or 
State  lands  and/or  Indian  lands  (if  there 
are  any  non-Federal  lands  to  be 
included  in  the  LMU)],  part  of  which  you 
are  the  surface  [and/or  coal  (if 
appropriate)]  owner.  The  LMU  applicant 
has  informed  us  that  he  has  an 
agreement  in  the  form  of  [insert  the  type 
of  agreement:  e.g.,  legal  document,  copy 
of  a  letter  of  agreement  between  the 
LMU  applicant  and  the  surface  and/or 
coal  owner]  providing  him  effective 
control  of  the  lands  [and  coal  (if 
appropriate)]  within  the  proposed  LMU 
[modification  (if  appropriate)] 
boundaries.  The  lands  stated  to  be 
covered  by  the  agreement  are  ccmtained 
in  the  public  notice  of  availabihty. 

If  you  have  any  comments  concerning 
the  approval  of  this  LMU  application 
[modification  to  the  approved  LMU  (if 
appropriate)],  please  inform  this  office 
within  30  days  from  receipt  of  this  letter. 

Sincerely  yours, 
[Authorized  Officer]  -^" 

Enclosure 


[Notice  of  Availability  and  Notice  of 
Proposed  Decision] 

Appendix  A-2 

[EXAMPLE  NOTICE  INCCHIPORATING 
BOTH  THE  NOTICE  OF 
AVAILABILITY] 

[AND  NOTICE  OF  PROPOSED 
DECISION] 

NOTICE  OF  A  VAILABIUTY 

APPUCATION  FOR  LOGICAL 

MINING  UNIT  {MODfflCATION  (if 
appropriate)]  APPROVAL  [AND 
PROPOSED  EFFECTIVE  DATE  OF 
APPROVAL  (if  both  Notices  are 
submitted  concurrently,  as  in  this 
example)]. 

The  [insert  the  appropriate  name  of 
the]  Office  of  the  Bureau  of  Land 
Management  has  received  an 
application  from  [insert  the  name  and 
address  of  the  LMU  applicant]  for  a 
logical  mining  unit  (LMU)  [modificatioii 
of  an  approved  LMU  (if  appropriate)]  in 
accordance  with  43  CFR  3487.  The 
application  for  the  proposed  LMU 
[modification  (if  appropriate)]  ia 
available  for  review  at  [insert  the 
address  of  the  responsible  BLM  Office]. 

The  proposed  LMU  (modincation  (if 
appropriate)]  contains  lands  from  [insert 
the  number  of)  Federal  coal  leases  (and 
non-Federal  lands  (if  appropriate)].  The 
descriptions  of  the  lands  contained 
within  each  Federal  coal  lease  (and 
other  lands  (if  appropriate)]  and  which 
are  to  form  die  LMU  [modification  (if 
appropriate)]  are  as  follows: 

FEDERAL  COAL 

LEASE  NUMBER:  ACREAGE 

LAND  DESCRIPTION 

in  Principle  Meridian/] 

[Township/Range/Section/] 

[Lot  or,  if  appropriate,] 

[Latitude/Longitude/] 

[Metes/Bounds] 

NON-FEDERAL 

LANDS:  ACREAGE  [description,  as 
above] 
TOTAL  ACREAGE  [Sum  of  the  above] 

NOTICE  OF  PROPOSED  DECISION 

The  [insert  the  appropriate  name  of 
the]  Office  of  the  Bureau  of  Land 
Management  has  received  an 
application  from  [insert  the  name  and 
address  of  the  LMU  applicant]  for  a 
logical  mining  unit  (LMU)  [modification 
of  an  approved  LMU  (if  appropriate)]  in 
accordance  with  43  CFR  3487.  The 
approval  of  this  application  is  proposed 
to  be  effective  [insert  the  date  of  the 
LMU  apphcation  or  other  date,  as 
appropriate  (see  Section  V  regarding 
effective  date). 
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Any  comments  concerning  the 
approval  of  this  LMU  application 
[modiBcation  (if  appropriate]]  shotild  be 
sent  within  14  day  of  this  notice,  to: 
(Originating  BLM  Office] 
[Address] 

Appendix  A-9 


(EXAMPLE  NOnnCATION  LETTER 
TO  FEDERAL  OR  STATE  AGENCY] 

[MUST  BE  MAILED  CERTIFIED. 
RETURN  RECEIPT  REQUESTED] 

[Federal  (or  State)  Agency] 
[Address] 
Dear  Mr./Ms. 


Enclosed  is  a  copy  of  a  public  notice 
of  availability  and  pubUc  notice  of 
proposed  decision  for  a  logical  mining 
unit  (LMLT)  [modification  (if 
appropriate)]  for  [insert  the  number  of] 
Federal  coal  leases  (and  non-Federal 
lands  (if  appropriate),  located  in  [State 
name(s)].  

According  to  43  CFR  3487.  a  notice  of 
availability  for  any  proposed  LMU  or 
proposed  modification  to  an  approved 
LMU  shall  be  sent  to  appropriate 
Federal  and  State  Agencies.  If  you  have 
any  questions  regarding  this  LMU 
application  [proposed  modification  to 
the  approved  LMU  (if  appropriate)], 
please  telephone  [name  of  the 
Authorized  Officer]  directly  at 
(commercial  telephone  number],  FTS 


If  you  have  any  comments  on  this 
LMU  application  [proposed  modification 
to  the  approved  LMU  (if  appropriate)], 
please  send  them  to  (originating  BLM 
Office  address]  within  14  days. 

Sincerely  yours. 
[Authorized  Officer] 

Enclosiu« 
(Notice  of  Availability  and  Notice  of 
Proposed  Decision] 

Appendix  A-4 

(EXAMPLE  NOTinCATlON  LETTER 
TO  COUNTY  CLERK] 

[MUST  BE  MAILED  CERTIFIED. 
RETURN  RECEIPT  REQUESTED] 

[Name] 

County  Clerk.  [Name  of]  Coimty 

(Address] 

Dear  Mr./Mrs : 

Enclosed  is  a  copy  of  a  public  notice 
of  availability  and  public  notice  of 
proposed  decision  for  a  logical  mining 
unit  (LMU)  [modification  (if 
appropriate))  for  [insert  the  number  of] 
Federal  coal  leases  (and  non-Federal 
lands  (if  appropriate)],  part  [all  (if 
appropriate)]  of  which  is  located  in 
(name  of)  County. 

According  to  43  CFR  3481.2,  a  notice 
of  availability  for  any  proposed  LMU  or 


proposed  modification  to  an  approved 
LMU  shall  be  posted  for  public  viewing 
in  appropriate  County  Offices  in  the 
County  or  Coimties  in  which  the 
proposed  LMU  [modification  (if 
appropriate)]  is  located. 

Please  post  a  copy  of  this  letter  and 
notices  in  your  office  for  30  days, 
beginning  upon  receipt  of  this  letter. 

If  you  have  any  questions  regarding 
this  LMU  application  [proposed 
modification  to  the  approved  LMU  (if 
appropriate)]  please  contact  [c-ame  of 
the  Authorized  Officer]  on  [commercial 
telephone  number].  If  you  have  any 
comments  on  this  LMU  application 
[proposed  modification  to  the  approved 
LMU  (if  appropriate)],  please  send  them 
to  [originating  BLM  Office  address] 
within  14  days. 

Thank  you  for  your  time  and 
consideration. 

Sincerely  yours, 

[Authorized  Officer] 
Enclosure 

[Notice  of  Availability  and  Notice  of 
Proposed  Decision] 

Appendix  A-5 

(EXAMPLE  NOTIFICATION  LETTER 
TO  NEWSPAPER] 

[MUST  BE  MAILED  CERTIFIED. 
RETURN  RECEIPT  REQUESTED] 

Publisher  [Name  of]  Newspaper 
(Address] 

Dear  Sir  or  Madam: 

Enclosed  are  three  copies  of  the 
Advertising  Order,  Form  SF-1143.  Public 
Voucher  for  Advertising  appears  on  the 
reverse  of  the  Advertising  Order  and 
should  be  used  by  you  for  the  purpose  of 
settling  accounts  for  amounts  due. 

To  facilitate  the  settling  of  accounts, 
please  furnish  a  copy  of  each 
publication  to  the  above  address, 
attention:  (Name  of  Authorized  Officer]. 
Include  with  this  published  copy  all 
charges  for  publication.  These  charges 
should  be  placed  on  the  Public  Voucher 
form,  as  stated  on  the  form. 

Failure  to  comply  with  the  above 
requirements  may  prevent  or  delay  the 
settlement  of  your  account. 

Thank  you  for  your  time  and 
consideration. 

Sincerely  yours, 
[Authorized  Officer] 
Enclosures 
(Advertising  Order] 
[Notice  of  Availability  and  Notice  of 
Proposed  Decision] 


Appendix  B-rl 

[NOTIFICATION,  TO  LMU 
APPUCANTS.  OF  LMU  APPROVAL 
STIPULATIONS] 

[AND  REQUEST  FOR  LMU  APPLICANT 
ACCEPTANCE] 

[MUST  BE  MAILED  CERTIFIED, 
RETURN  RECEIPT  REQUESTED] 

In  Reply  Refer  To: 

[Appropriate  Code] 

[List  of  Federal] 

[Coal  Lease  Serial] 

[Number(s)] 

[LMU  Apphcant  Name  and  Address] 

Dear  Mr./Ms : 

We  have  completed  our  review  of 

your  logical  mining  unit  (LMU) 

appUcation  (application  to  modify  your 

logical  mining  unit  (LMU)  (if 

appropriate)],  and  have  determined  that 

it  is  in  conformance  with  the  basic 

approval  criteria  for  LMU's.  This 

determination  is  based  on  the  following: 

1.  The  LMU  recoverable  coal  reserves 
are  capable  of  being  developed  in  an 
efficient,  economical  and  orderly 
manner  as  a  unit,  with  due  regard  to 
conservation  of  the  recoverable  coal 
reserves  and  other  resources.  [Insert  a 
statement  listing  or  discussing  the 
criteria  the  AO  used  to  arrive  at  this 
conclusion;  e.g.,  "This  statement  is 
based  on  review  by  the  responsible 
mining  engineer  of  the  LMU  application 
and  proposed  sequencing  and 
scheduling  of  development"] 

2.  Ail  lands  in  the  LMU  are  under  the 
effective  control  of  a  single  operator. 
[Insert  justification  statement  for 
example,  cite  the  agreement  of,  or 
designtion  statement  for,  the  designated 
operator  and  include  the  designated 
operator's  name.] 

3.  All  lands  within  the  LMU  will  be 
developed  and  operated  as  a  single 
operatiofl.  [Insert  justification 
statement.] 

4.  All  lands  within  the  LMU 
boundaries  are  contiguous.  [Insert 
justification  statement  e.g.,  "A  review 
of  the  legal  land-descriptions  for  all  land 
and  coal  shows  that  the  lands  and  coal 
have  at  least  one  point  in  common."] 

5.  Mining  operations  will  achieve 
maximum  economic  recovery  of  the 
Federal  recoverable  coal  reserves  within 
the  LMU.  [Insert  brief  justification 
statement.] 

6.  No  Federal  coal  leases  to  be 
included  in  this  LMU  are  included  in 
another  LMU.  [Otherwise,  the  AO  must 
segregate  such  Federal  coal  leases  into 
two  or  more  Federal  coal  leases.] 

7.  The  total  acreage  of  the  proposed 
LMU  does  not  exceed  25.000  acres. 
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(Insert  justification  statement  in  the 
same  format  as  in  number  4.  above.] 

8.  [If  only  a  portion  of  a  Federal  coal 
lease  is  to  be  included  in  the  LMU.  a 
statement  must  be  made  that  the 
remaining  land  must  be  segregated  into 
another  Federal  coal  lease  or  that  the 
operator  may  apply  to  relinquish  the 
remaining  land  in  accordance  with  43 
CFR  3452.1,  or  may  apply  to  assign  the 
remaining  land  in  accordance  with  43 
CFR  3453.J 

Enclosed  are  two  copies  of  the 
stipulations  of  approval  for  your  LMU 
application  (apphcation  to  modify  your 
approved  LMU  (if  appropriate)].  If  we'd 
not  receive  a  response  from  you  within 
30  days  of  your  receipt  of  this  letter,  we 
will  assume  that  you  no  longer  want  to 
have  the  LMU  formed  (modified  (if 
appropriate)],  and  the  Federal  coal 
leases  (existing  LMU  (if  appropriate)] 
will  remain  subject  to  their  [its  (if 
appropriate)]  individual  Federal  coal 
lease  [LMU  (If  appropriate)]  terms.  If 
you  concur  with  the  stipulations,  please 
sign  and  date  both  copies  and  return  one 
original  to  this  office.  The  LMU 
(modification  (if  appropriate)]  will  be 
effective  on  [insert  the  date  that  is  no 
earlier  than  the  date  the  AO  received 
the  LMU  apphcation  and  no  later  than 
the  date  of  approval,  as  determined  in 
consultation  with  the  LMU  applicant], 
unless  a  public  hearing  is  requested.  If  a 
pubUc  hearing  is  requested,  the  date  of 
LMU  approval  (approval  of  the  LMU 
modlHcation  (if  appropriate)]  will  be 
dependent  on  the  results  of  that  hearing. 
If  you  have  any  questions,  please 
contact  [Name  of  Authorized  Officer]  of 
this  Office  at  [insert  commercial 
telephone  number]. 

Sincerely, 
(State  Director] 

Enclosure:  2  copies  of  [Name]  Logical 
Mining  Unit  Stipulations 

(Note.— The  name  of  the  LMU  should  be 
the  mine  name  to  be)  associated  *vith  the) 
[LMU.  If  there  is  no  mine  name,  use  another 
identifier  that  would)  [enable  the  name  of  the 
LMU  to  be  distinctive.  This  Is  necessary] 
[l>ecause  an  operator  may  have  two  IMW» 
near  each  other.  This  is  not]  [the  LMU 
number,  which  is  assigned  by  WO-eeo  in  the 
Solid  Leasable)  (Minerals  System  data  base. 

Appendix  B-2 

[Name  (see  Note  at  end  of  this 
Appendix)] 

LOGICAL  MINING  UNIT 


leases  into  a  logical  mining  unit.  A 
logical  mining  unit  (LMU)  is  an  area  of 
land  in  which  the  coal  resources  can  be 
developed  in  an  efficient,  economical 
and  orderly  manner  as  a  unit  with  due 
regard  to  conservation  of  coal  resources 
and  other  resources. 

As  a  result  of  an  application  for  an 
LMU  designation  filed  by ,  the 


.  LMU  is  approved  effective 
.  and  provides  as  follows: 


(I.D.  Number.  See  SLMS  LMU  Data  Base 
Element  Instructions] 
DO    SO 
The  Mineral  Leasing  Act  of  February 
25. 1920,  as  amended  by  the  Federal 
Coal  Leasing  Amendments  Act  of  1976. 
authorizes  the  consolidation  of  coal 


1.  UNIT  AREA.  The  area  specified  on 
the  map  attached  hereto  marked  Exhibit 
A  is  hereby  designated  the  LMU  area. 

containing acres  described  as 

follows: 

The  unit  includes  the  following  coal 
leases  described  in  Exhibit  B  attached 
hereto: 

(Ust  all  Federal  and  non-Federal  leases) 

2.  UNIT  OPERATOR,  (name  and 
address)  is  hereby  designated  as  Unit 
Operator. 

3.  STIPULATIONS.  As  a 
consideration  to  the  approval  of  this 
LMU.  the  operator/lessee  consents  to 
the  following  stipulations  which  make 
all  Federal  leases  within  the  LMU 
subject  to  uniform  requirements  for 
submittal  of  resource  recovery  and 
protection  plan.  LMU  recoverable  coal 
reserves  exhaustion,  diligent 
development,  continued  operation, 
maximum  economic  recovery,  advance  ■ 
royalty,  and  royalty  reporting  periods 
(but  not  royalty  rates).  As  of  the 
effective  date  of  this  LMU.  the  diligence 
terms  and  conditions  of  the  Federal 
leases  are  subject  to  or  are  superseded 
by  the  diligence  requirements  imposed 
on  the  LMU. 

a.  SUPER  VISION:  The  District 
Manager  located  at  Bureau  of  Land 
Management,  (insert  appropriate  office 
address],  is  responsible  for  the  review 
and  approval  of  exploration  plans,  and 
operations,  and  modifications  thereto, 
prior  to  the  commencement  of  mining 
operations  within  a  permit  area 
approved  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  That  District  Manager  is  also 
responsible  for  review  and  approval  of 
resource  recovery  and  protection  plans 
and  modifications  thereto.  That  District 
Manager  is  also  responsible  for 
inspection  and  enforcement  including 
production  verification,  of  such 
operations  and  all  lands  and  all  coal 
within  the  logical  mining  unit  (LMU)  and 
for  implementing  all  other  applicable 
provisions  of  the  43  CFR  Group  3400 
rules. 

b.  RESOURCE  RECOVERY  AND 
PROTECTION  PLAN:  In  accordance 
with  the  requirements  of  43  CFR 
3482.1(b).  (insert  name  of  LMU 
applicant]  shall  submit  a  resource 


recovery  and  protection  plan  (R2P2)  to 
the  District  Manager  no  later  than 
[insert  the  date  that  is  3  years  frt>m  the 
effective  date  that  the  most  recent 
Federal  coal  lease  became  "subject  to 
diligence"  prior  to  the  proposed 
effective  date  of  the  LMU  approval  (or. 
if  the  LMU  will  contain  at  least  one 
Federal  coal  lease  that  is  not  "subject  to 
diligence"  prior  to  LMU  approvaL  insert 
the  date  that  is  3  years  from  the 
proposed  effective  date  of  the  LMU 
approval).  See  the  guidelines — Vn.A3. 
for  an  exception  that  requires  the  R2P2 
to  be  submitted  prior  to  LMU  approval; 
that  R2P2  must  be  approved  at  the  time 
of  LMU  approved.].  The  R2P2  must 
contain  all  the  requirements  of  43  CFR 
3482.1(c)  for  the  Ufe-of-the-mine  for  the 
LMU.  If  there  is  a  previously  approved 
R2P2  for  at  least  one  Federal  coal  lease 
contined  in  the  LMU.  (insert  name  of 
LMU  applicant]  may  opt  to  submit  an 
R2P2  for  the  entire  LMU  or  submit  a 
modification  to  the  existing  R2P2  to 
enable  it  to  cover  the  life-of-the-mine  for 
the  LMU.  If  (insert  name  of  LMU 
apphcant]  decides  to  modify  the  existing 
R2P2,  such  modification  shall  be 
submitted  to  the  District  Manager  within 
3  years  from  the  date  fisted  alx)ve.  If 
production  is  occurring  from  anywhere 
within  the  LMU,  the  R2P2  must  be 
submitted  for  approval  prior  to  approval 
of  the  LMU:  that  R2P2  must  be 
approvable  and  be  approved  at  the  time 
the  LMU  is  approved. 

c.  DIUGENT  DEVELOPMENT  AND 
CONTINUED  OPERATION:  Pursuant  to 
43  CFR  3480.0-5(a)(13)(ii)[(A)].  the 
diligent  development  period  for  the  LMU 
begins  on  the  effective  date  of  LMU 
approval  [[OR]  (B),  die  difigent 
development  period  for  the  LMU  began 
on  [insert  the  effective  date  that  the 
most  recent  Federal  coal  lease  became 
"subject  to  diligence"  prior  to  the 
effective  date  of  LMU  approval — 

Note.— Paragraph  (A)  applies  if  at  least  one 
of  the  Federal  coal  leases  to  be  included  in 
the  LMU  was  issued  prior  to  Au^st  4, 1978, 
and  is  not  yet  "subject  to  diligence." 
Paragraph  (B)  applies  in  all  other  cases.]]. 
Therefore,  the  LMU  must  have  production  of 
commercial  quantities  t>efore  [insert  the  date 
that  is  10  years  from  the  effective  date  of  the 
10-year  diligent  development  period  as  stated 
in  the  previous  sentence.)  [Name  of  LMU 
apphcant]  must  mine  [insert  1  percent  of  the 
estimated  total  Federal  and  non-Federal 
recoverable  coal  reserves]  from  anywhere 
within  the  LMU  to  achieve  diligent 
development  and.  thereafter,  to  maintain 
continued  operation  or  request  to  t>e  allowed 
to  pay  advance  royalty  in  lieu  of  continued 
operation. 

d.  ADVANCE  ROYALTY:  The  number 
of  years  for  which  advance  royalty  may 
be  paid  in  lieu  of  continued  operation  is 
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[insert  the  maximum  number  of  years 
that  is  left  for  the  Federal  coal  leases 
considered  individually  (see  section  VII. 
I.  of  these  guidelines)].  Advance  royalty 
may  be  paid  in  lieu  of  continued 
operation  only  until  [insert  the  date  that 
is  20  years  from  the  date  that  the  most 
recent  Federal  coal  lease  became 
"subject  to  diligence"  (see  section  VII. }. 
of  these  guidelines]].  No  advance 
royalty  paid  prior  to  that  date  may  be 
credited  against  production  royalty  after 
that  date. 

e.  REPORTING  PERIOD:  The  rental 
amount  for  each  Federal  coal  lease  is  to 
be  prorated  to  the  effective  date  of  the 
LMU.  Thereafter,  the  LMU  rentals  for  all 
Federal  coal  leases  within  the  LMU  will 
be  due  in  liusp  sum  on  each  annual 
anniversary  of  the  effective  date  of  LMU 
approval.  Upon  approval  and  for  the 
duration  of  this  LMU,  no  Federal  rentals 
may  be  credited  against  production 
royalties  for  any  Federal  coal  lease 
contained  in  the  LMU,  the  Federal  coal 
lease  terms  of  which  allowed  for  such 
credits  prior  to  the  effective  date  of  the 
LMU. 

Royalties  for  Federal  recoverable  coal 
reserves  produced  within  the  LMU  will 
be  paid  in  lump  sum,  identified  by 
individual  Federal  coal  lease  on  Uie 
Coal  Production  and  Royalty  Reporting 
Form  9-373A. 

Nota. — (When  Royalty  Management  of  the 
Minerals  Management  Service  obtains 
approval  for  a  new  form  and  number,  this 
titk  and  number  must  be  changed  to  reflect 
that  new  form.]  every  royalty  reporting 
period.  The  LMU  royalty  reporting  period  will 
be  on  a  monthly  basis  beginning  the  royalty 
reporting  period  after  the  date  that  coal  is 
first  produced  from  the  LMU,  following  the 
effective  date  of  LMU  approval.  If  coal  is 
being  produced  on  the  effective  date  of  LMU 
approvaL  the  first  royalty  reporting  period 
will  begin  the  first  day  of  the  month  following 
the  effective  date  of  the  LMU  approval.  Since 
all  production  within  an  LMU  is  credited  to 
the  entire  LMU,  a  certified  record  of  all  non- 
Federal  LMU  coal  production  must  be 
provided  to  the  District  Manager  on  an 
annual  basis.  Progress  maps  and  reports 
required  by  43  CFR  3482.3  shall  show  aJ] 
Federal  and  non-Federal  production  from 
anywhere  within  the  LMU. 

f.  RECOVERABLE  COAL  RESER  VES 
EXHAUSTION:  The  40-year  LMU 
recoverable  coal  reserves  exhaustion 
period  commences  the  date  that  coal  is 
first  produced  from  the  LMU,  following 
the  effective  date  of  LMU  approval.  If 
there  is  production  occurring  within  the 
LMU  on  the  effective  date  of  LMU 
approval,  the  40-year  clock  begins  on 
the  effective  date  of  LMU  approval 

g.  OTHER  If  the  LMU,  of  which  this 
[these  (if  appropriate)]  Federal  coal 
lease  is  [leases  are  (if  appropriate]]  a 
part,  fails  for  whatever  reason,  the 


Federal  coal  lease[s]  will  automatically 
be  subject  to  the  diligence  provisions 
that  otherwise  would  have  applied  had 
the  Federal  coal  lease[s]  not  been 
included  in  an  LMU. 

Company  or  Lessee  Name 

By  

(Signature  of  Lessee) 

(Tide) 


(Date) 


Company  or  Lessee  Name 
By 


(Signature  of  Lessee) 


(Tide) 


(Date) 


Unit  Operator 
By 


(Signature  of  Unit  Operator) 
(Title) 

(Date) 

[Note. — The  name  of  the  LMU  should  t>e 
the  mine  name  to  be  associated  with  the] 
[LMU.  If  there  is  no  mine  name,  use  another 
identifier  that  would]  [enable  the  name  of  the 
LMU  to  be  distinctive.  This  is  necessary] 
(because  an  operator  may  have  two  LMLTs 
near  each  other.  This  is  not]  (the  LMU 
number,  which  is  assigned  by  WO-660  in  the 
Solid  Leasable]  [Minerals  System  data  base.) 

[Special  Note.— If  these  are  LMU 
Modification  Stipulations,  stipulation  1] 
[should  be  repeated  from  the  original  LMU 
approval]  [stipulations;  stipulation  2  must  be 
revised  to  state  that  the]  [approved  R2P2 
must  l>e  modified  within  3  years  of  the) 
[effective  date  of  the  modiHcation  to  address 
the  modified]  (area,  or  modihed  prior  to 
conunencement  of  mining  operations]  [in  the 
modified  area,  whichever  occurs  first;  and 
stipulation]  [3  should  state  that  the  original 
LMU  approval  stipulations]  [are  not  altered 
by  the  approval  of  the  modification.] 

LMU 


EXHIBIT  B 

FEDERAL  LEASES: 

Serial  Numben 

Lease  Effective  Date: 

Lessee: 

Description  of  Land  Committed: 

Acres: 
PRIVATE  LEASES: 

Lease  No.  or  Other  ID: 

Lease  Date: 

Lessor 

Lessee: 

Description  of  Land  Committed: 

Acres: 


NOTIFICATION  TO  LESSEES 
REGARDING,  AND  THE  MONITORING 
OF.  DILIGENT  DEVELOPMENT  AND 
CONTINUED  OPERATION 

Due  to  the  consequences  of  failing  to 
achieve  diligent  development  and  to 
maintain  continued  operation,  the 
importance  of  complete  and  acoirate 
records  should  enforcement  action  be 
required,  and  to  ensure  nationwide 
consistency,  the  procedures  set  forth 
below  are  to  be  implemented 
immediately  for  Federal  coal  leases 
"subject  to  diligence"  and  for  LMU's. 

Notification  Procedures  (On  a  lease-by- 
lease  basis,  for  Federal  coal  leases 
"subject  to  diligence  ",  and  on  an  LMU- 
by-LMU  basis) 

1.  Initially  notify  each  Federal  coal 
lessee  and,  beginning  on  the  date  of  the 
first  diligent  development  year  following 
the  date  of  LMU  approval  (not  following 
the  effective  date  of  that  approval),  each 
LMU  designated  operator  (as  well  as  the 
entity  that  applied,  and  subsequently 
received  approval,  for  the  LMU)  of: 

a.  Date  the  diligent  development 
period  begins  or  began. 

b.  Date  by  which  diligent  development 
must  be  achieved. 

c.  Recoverable  coal  reserves  estimate. 

d.  Commercial  quantities  requiremenL 

e.  Beginning  on  the  effective  date  of 
LMU  approval,  a  certified  record  of  non- 
Federal  coal  production  must  be 
submitted  each  year  that  the  LMU  is 
subject  to  diligent  development. 

2.  At  the  completion  of  each  diligent 
development,  notify  each  lessee  and 
each  designated  LMU  operator  (as  well 
as  the  entity  that  applied,  and 
subsequently  received  approval,  for  the 
LMU)  of  the  remaining  tonnage  that 
must  be  produced  to  achieve  diligent 
development. 

3.  Upon  the  achievement  of  diligent 
development,  confirm  in  writing  that 
diligent  development  has  been  achieved 
for  the  Federal  coal  lease  or  LMU.  The 
confirmation  must  include: 

a.  The  date  of  the  royalty  reporting 
period  during  which  diligent 
development  was  achieved. 

b.  The  date  that  the  Federal  coal  lease 
or  LMU  is  subject  to  continued 
operation  (i.e.,  the  beginning  date  of  the 
royalty  reporting  period  following  the 
royalty  reporting  period  during  which 
diligent  development  was  achieved). 

c.  The  12-month  period  which  defines 
the  continued  operation  year. 

d.  The  tonnage  that  must  be  produced 
to  maintain  continued  operation.  Also, 
specify  that  this  tonnage  Is  required 
each  of  the  first  2  continued  operation 
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years  and  on  a  3-year  average 
thereafter. 

e.  The  fact  that  advance  royalty  may 
only  be  accepted  in  lieu  of  continued 
operation  upon  application  to  and 
approval  by  the  AO.  When  applications 
to  pay  advance  royalty  are  made  after 
the  thirtieth  calendar  day  of  the 
continued  operation  year,  acceptance 
may  be  conditioned  on  the  assessment 
of  a  late  payment  charge. 

f.  Beginning  on  the  effective  date  that 
the  LMU  is  first  subject  to  continued 
operation  (see  3.b.  above),  the  annual 
reporting  date  for  non-Federal  coal 
production  shifts  from  the  effective  date 
of  LMU  approval  to  the  beginning  of 
each  continued  operation  year. 

4.  At  the  end  of  any  continued 
operation  year  during  which  continued 
operation  was  not  maintained; 

a.  Issue  a  notice  of  noncompliance  for 
failure  to  meet  the  continued  operation 
requirement,  and  that  failure  to  apply  to 
pay  advance  royalty  may  result  in 
Federal  coal  lease  cancellation.  For 
details  on  notices  of  noncompliance,  see 
3486.3. 

5.  Where  advance  royalty  is  paid  for  a 
continued  operation  year  where 
continued  operation  was  not  met.  notify 
the  Federal  coal  lessee  or  designated 
LKfU  operator  (as  well  as  the  entity  that 
applied,  and  subsequently  received 
approval,  for  the  LMU)  that  the  advance 
royalty  payment  counts  against  the  total 
of  10  years  for  which  it  can  be  paid. 
Specify  the  total  number  of  years 
advance  royalty  has  been  paid  to  date 
in  lieu  of  continued  operation  and  the 
total  number  of  remaining  continued 
operation  years  for  which  the  lessee  or 
LMU  operator  has  the  option  to  apply  to 
pay  advance  royalty. 

6.  Where  advance  royalty  is  paid  for  a 
continued  operation  year  and  continued 
operation  subsequently  is  met.  notify  the 
Federal  coal  lessee  or  designated  LMU 
operator  (as  well  as  the  entity  that 
applied,  and  subsequently  received 
approval,  for  the  LMU)  that  the  advance 
royalty  payment  is  not  counted  against 
the  total  of  10  years  for  which  it  can  be 
paid. 

7.  Upon  approval  of  a  revision  of 
recoverable  coal  reserves  based  on  new 
information,  reissue  the-initial 
notification  to  reflect  the  AO's  approval 
of  the  revision,  with  the  revised 
commercial  quantities  requirement. 

Note.  If  the  revision  occurs  while  the 
Federal  coal  lease  or  LMU  is  subject  to 
diligent  development,  the  revised  commercial 
quantities  requirement  is  effective 
immediately.  If  the  revision  occurs  while  the 
Federal  coal  lease  or  LMU  is  subject  to 
continued  operation,  the  revised  commercial 
quantities  requirement  is  effective  on  the 
beginning  of  the  following  continued 


operation  year.  In  either  case,  the  revision  of 
recoverable  coal  reserves  must  \m 
determined  in  consultation  with  the  LMU 
applicant. 

Special  Note.  Notifications  for  LMU's  shall 
break  down  the  production  and  recoverable 
coal  reserves  by  Federal  and  non-Federal. 
Note:  The  term  "Federal"  includes  only 
Federal  recoverable  coal  reserves  that  are 
either  "public"  or  "acquired."  The  term  "non- 
Federal"  includes  recoverable  coal  reserves 
that  are  "fee"  (sometimes  referred  to  as 
"private"),  "State,"  "Indian  tribal."  and 
"Indian  allotted."  These  categories  must  also 
be  separately  broken  down. 

Monitoring  Diligent  Development  and 
Continued  Operation 

On  a  lease-by-lease  basis,  for  Federal 
coal  leases  that  are  "subject  to 
diligence."  and  on  an  LMU-by-LMU 
basis,  the  diligent  development, 
continued  operation,  commercial 
quantities,  advance  royalty,  and  LMU 
data  elements  must  be  maintained 
continuously  up-to-date  in  the  Solid 
Leasable  Minerals  System  (SLMS)  data 
base. 

[FR  Doc.  85-20610  Filed  8-2a-85;  8:45  am) 

BtLUMO  CODE  4310-M-ll 


Arizona,  Safford  District  Grazing 
Advisory  Board  iMeeting 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  meeting. 


summary:  The  Bureau  of  Land 
Management  (BLM).  Safford  District 
announces  a  forthcoming  meeting  of  the 
Safford  District  Grazing  Advisory  Board. 
date:  Friday,  September  20, 1985;  9:00 
a.m. 

ADDRESS:  BLM  Office,  425  E.  4th  Street, 
Safford,  Arizona  85546. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  Pub. 
L.  92-463  and  94-579.  The  agenda  for  the 
meeting  will  include: 

1.  Field  Tour  to  Bonita  Creek. 

2.  Update  on  Grazing  Fee  Study. 

3.  Update  on  Land  Exchange. 

4.  BLM  Management  Update. 

5.  Business  from  the  floor. 

Board  members  will  meet  at  the  BLM 
Office,  425  E.4th  Street,  Safford. 
Arizona  at  9:00  a.m.  From  here  we  will 
depart  via  BLM-provided  vehicles  for 
the  field  tour.  Members  of  the  public 
may  accompany  the  tour  but  must 
provide  their  own  transportation. 

It  is  expected  the  Board  members  will 
return  to  the  Safford  District  Office  at 
approximately  1:00  p.m.  for  lunch.  The 
meeting  will  reconvene  at  2:00  p.m.  and 
continue  with  the  agenda. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  make 


oral  statements  to  the  Board  between 
2:00  p.m.  and  3.00  p.m.  A  written  copy  of 
the  oral  statement  may  be  required  to  be 
provided  at  the  conclusion  of  the 
presentation.  Written  statements  may 
also  be  filed  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management.  425  E.  4th  Street  Safford, 
Arizona  85548.  by  4:15  p.m..  Thursday.    . 
September  19. 1985. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within 
thirty  (30)  days  following  the  meeting. 

Dated:  August  2a  1985. 
Lester  K.  Rosenknmce. 
District  Manager. 
(FR  Doc.  85-20652  Filed  8-28-85:  8:45  am] 

MLUNG  COOC  4310-32-11 


Coal  Lease  Application  C-40672; 
Colorado;  Public  Hearing,  Availat>ility 
of  Environmental  Assessment,  and 
Request  for  Public  Comment 

The  Department  of  the  Interior, 
Bureau  of  Land  Management.  Colorado 
State  Office,  Denver,  Colorado,  hereby 
gives  notice  that  a  public  hearing  will  be 
held  on  October  1, 1985,  at  7:00  p.m.  in 
the  Yampa  Valley  Electric  Building,  32- 
10th  Street,  Steamboat  Springs, 
Colorado.  This  emergency  maintenance 
application  has  been  made  by  Getty 
Minerals  Marketing,  Inc.,  to  the  United 
States  to  offer  for  lease  the  Wolf  Creek 
and  Wadge  coal  seams  in  the  lands 
referred  to  as  the  Little  Middle  Creek 
Tract  The  purpose  of  the  hearing  is  to 
obtain  public  comments  on  the 
Environmental  Assessment  and  on  the 
following  items:  (1)  The  method  of 
mining  to  be  employed  to  obtain 
maximum  economic  recovery  of  the 
coal,  (2)  the  impact  that  mining  the  coal 
in  the  proposed  leasehold  may  have  on 
the  area,  and  (3)  methods  of  determining 
the  fair  market  value  of  the  coal  to  be 
offered.  Written  requests  to  testify 
orally  at  the  October  1. 1985.  public 
hearing  should  be  received  at  the  Craig 
District  Office.  Bureau  of  Land 
Management,  455  Emerson  Street  Craig. 
Colorado  81625,  prior  to  the  close  of 
business  October  1, 1985.  People  who 
indicate  they  wish  to  testify  when  they 
check  in  at  the  hearing  may  have  an 
opportunity  if  time  is  available. 

Both  oral  and  written  comments  will 
be  received  at  the  public  hearing,  but 
speakers  will  be  limited  to  a  maximum 
of  three  to  five  minutes  each  depending 
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on  the  number  of  persons  desiring  to 
conunent.  The  time  limitation  will  be 
strictly  enforced,  but  the  complete  text 
of  prepared  speeches  may  be  filed  with 
the  presiding  officer  at  the  hearing, 
whether  or  not  the  speaker  has  been 
able  to  finish  oral  delivery  in  the 
allotted  minutes.  Written  comments 
regarding  the  Environmental 
Assessment  may  also  be  submitted  to 
the  Craig  Distict  Office  at  the  above 
address,  prior  to  close  of  business  on 
October  8, 1985. 

In  addition,  the  public  is  invited  to 
submit  written  comments  concerning  the 
fair  market  value  and  maximum 
economic  recovery  of  the  coal  resources. 
Public  comments  will  be  utilized  in 
establishing  fair  market  value  for  the 
coal  resources  in  the  described  lands. 
Comments  should  address  specific 
factors  related  to  fair  market  value 
including,  but  not  hmited  to:  the  extent 
and  quality  of  the  coal  resources,  the 
price  that  the  mined  coal  would  bring  in 
the  market  place,  the  cost  of  producing 
the  coal,  the  interest  rate  at  which 
anticipated  income  streams  would  be 
discounted,  depreciation  and  other 
accounting  factors,  and  the  mining 
method  or  methods  which  would 
achieve  maximum  economic  recovery  of 
the  coal.  Documentation  of  similar 
maximum  economic  recovery  of  the 
coal.  Documentation  of  similar  market 
transactions,  including  location,  terms 
and  conditions,  may  also  be  submitted. 
The  comments  will  be  considered  in  the 
final  determination  of  fair  market  value. 
Should  any  information  submitted  as 
comments  be  considered  to  be 
proprietary  by  the  commenter,  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Comments  on  fair  market 
value  should  be  sent  to  the  State 
Director  (CO-920),  Bureau  of  Land 
Management,  Colorado  State  Office, 
2020  Arapahoe  Street,  Denver,  Colorado 
80205,  and  arrive  no  later  than  October 
8.1985. 

Substantive  comments,  whether 
written  or  oral,  will  receive  equal 
consideration  prior  to  any  lease  offering. 

The  2,011.47  acres  included  in  the 
enviromental  analysis  are  described  as 
follows: 

Little  Middle  Creek  Area 

T.  4  N.  R.  86  W.,  6th.  P.M. 

Sec  19:  LoU  11. 12, 13,  and  14; 
Sec.  30:  Lots  3  and  4. 
T.  4  N.,  R.  87  W..  6th.  P.M. 
Sec.  23:  SMiSV4NEy4NEV4,  SEy4NWV4NEV4. 
EM1SWV4NEV4.  SV/V*SWV*SE'/t, 
SEV4NEV4.  SEViNE'/4SWV4,  EV4SEy4S 
WV4.SEy4: 
Sec  24:  S^SV<iNWy4f4Wy4,  SWV^NWV^. 

sv4SV4NEy4Swy4,  Nwviswy4,  svwv^ 


SV^NMNEy4SEV^,  S^NEV;SEV4, 

SV^DV^NW%SEy4: 
Sec  25:  NV^NV^.  NV^NHSWMNEV^, 

NV4N'/^SEV4NEy4,  NV4SWy4NW\^, 

NWNWSEy4NW%; 
Sec  28:  NV^NEy4NEyt.  SE%NEy4NEV^, 

NViNWy4NEy4.  NEV45Ey4NE%. 

NEy4NEViNWy4. 
This  land  described  contains  1045.90  acres. 

FUhCr«ek  Araa 

T.  4  N..  R.  87  W..  6th.  P.M. 

Sec.  12:  Lots  1.  2,  3.  S%. 
T.  5  N..  R.  87  W..  6th.  P.M. 

Sec  38:  Lots  1.  2, 3, 4, 11. 12,  WV4NEy4, 
NW14. 

This  land  described  contains  965.57  acres. 

The  draft  Environmental  Assessment 
is  available  for  review  in  the  Craig 
District  Office.  Single  copies  are 
available  from  that  office  upon  request. 

A  copy  of  the  draft  Environmental 
Assessment  the  case  file  and  the 
comments  submitted  by  the  public  on 
fair  market  value,  except  those  portions 
identified  as  proprietary  by  the 
commenter  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 
inspection  at  the  Colorado  State  Office, 
Bureau  of  Land  Management,  at  the 
above  shown  address. 
Richard  E.  Richards, 
Acting  Chief,  Mineral  Leasing  Section. 
[FR  Doc.  85-20626  Filed  8-28-85:  8:45  am] 

BILUNO  COOC  4310->ie-4l 


Arizona  Strip  District  Advisory  Board; 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Arizona  Strip  District 
Advisory  Board  will  meet  Thursday, 
September  19, 1985  at  10:00  a.m.  Primary 
purpose  of  the  meeting  is  to  review  the 
draft  management  plan  for  the  Paria 
Canyon-Vermilion  CUffs  Wilderness 
Area. 

date:  September  19. 1985. 

ADDRESS:  Sugar  Loaf  Restaurant,  290 
East  St.  George  Blvd.,  St.  George,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT.  G. 

William  Lamb,  District  Manager,  196 
East  Tabernacle,  St.  George,  Utah  84770. 
(801)  673-3545. 
SUPPLEMENTARY  INFORMATION:  The 

agenda  will  also  include  a  review  of  the 
prescribed  bum  program  and  planned 
range  improvement  projects.  The 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to 
the  Board  at  10:30  a.m.  or  file  written 
statements  by  September  16  for  the 
Board's  consideration. 


Dated:  August  2a  198S. 
G.  William  Lamb. 

District  Manager. 

[FR  Doc.  65-20628  Filed  8-28-85: 8:45  am] 

BNXIIMCOOC  4310-S4-II 


[Alaska  AA-483M-N] 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Qaa  Lease;  Alaaka 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48398-N  has  been  received 
covering  the  following  lands: 

Copper  Rivar  Meridian,  Alaaka 

T.  14  N..  R.  3  W.. 

Sec  34,  SWM  NEy4. 
(40  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  January  1, 
1985,  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48398-N  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  January  1, 1985,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  August  21. 1985. 
Kay  F.  Kletka, 

Acting  Chief,  Branch  of  Mineral  Adjudication. 
[FR  Doc  85-20650  Filed  8-28-85;  8:45  am] 

BUXINQCOOC  43KKIA-II 


[Alaska  AA-48558-AF] 

Propoaed  Reinstatement  of  a 
Terminated  Oil  and  Qas  L^aae;  Alaska 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48558-AF  has  been  received 
covering  the  following  lands: 

Copper  River  Meridian,  Alaska 

T.  7  S..  R.  1  W.. 
Sec2S,NWy4. 

(160  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
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per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  June  1. 1984, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48558-AF  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  June  1, 1984.  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  August  21, 1985. 
Kay  F.  Kletka. 

Acting  Chief,  Branch  of  Mineral  Adjudication. 
(FR  Doc.  85-20651  Filed  8-28-85;  8:45  am] 

MLUNO  COOe  431(KU-M 


Sodium  Lease  Sale;  Wyoming 

Correction 

In  FR  Doc.  85-18391,  appearing  on 
page  31435.  in  the  issue  of  Friday. 
August  2. 1985.  make  the  following 
correction: 

In  the  second  column,  in  the  legal 
description  of  Tract  1,  T.  21  N.  R.  108  W, 
6th  P.M..  WY.  Sec.  30.  remove  the 
comma  separating  "EV4"  and  "WVs"  at 
the  end  of  that  line. 

MLUNQ  CODE  1SOS-01-M 


[N-16385.  N-12906,  N«v-062283,  CC- 
021027] 

Order  Providing  for  Opening  of  Lands; 
Nevada;  Correction 

August  21, 1985. 

In  FR  Doc.  84-28889  appearing  on 
page  44154  in  the  issue  of  Friday, 
November  2. 1984,  the  first  paragraph  in 
the  third  column  should  read  as  follows: 

The  minerals  in  the  lands  described  in  T.  30 
N.,  R.  57  R  T.  35  N..  R.  60  E:  T.  34  N..  R.  61  E., 
are  in  private  ownership.  The  minerals  in  the 
lands  described  in  T.  34  N.,  R..  63  E.  were 
reconveyed  to  the  United  States. 
Edward  F.  Spang. 
State  Director,  Nevada. 
(FR  Doc.  85-20723  Filed  8-28-B5;  8:45  amj 

MLUNO  COOC  4310-HC-M 


(OR-39055] 

Proposed  Wlttidrawai  and  Reservation 
of  Lands  and  Opportunity  for  Public 
Meeting;  Oregon;  Correction 

AQENCV:  Bureau  of  Land  Management. 
Interior. 

action:  Notice;  Correction. 


summary:  This  document  corrects  the 
following  in  a  notice  that  appeared  on 
pages  30240  and  30241  in  the  Federal 
Register  of  Wednesday.  July  24. 1985,  as 
Document  8S-17597: 

Details 

The  second  line  under 
SUPW^MENTARY  INFORMATION  should 
read  "27. 1985.  an  application  was  filed 
by  the  .  .  .:" 

The  first  line  in  the  last  paragraph 
under  SUPPLEMENTARY  INFORMATION 

should  read:  "For  a  period  of  two  years 
from  the  date  .  .  .  ." 

Dated:  August  21, 1985. 
Robert  E.  MoUohan. 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

(FR  Doc.  85-20724  Filed  8-28-85;  8:45  amJ 

BILUNQ  COOE  4310-33-M 


IOR-37402(WASH)] 

Proposed  Continuation  of  Withdrawal; 
Washington 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  The  Department  of  the  Army 
proposes  that  a  land  withdrawal  for  the 
Fort  Lewis  Military  Reservation 
continue  for  an  additional  50  years.  The 
land  would  remain  closed  to  surface 
entry  and  mining  but  has  been  and 
would  remain  open  to  mineral  leasing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Champ  Vaughan,  BLM  Oregon  State 
Office.  P.O.  Box  2965,  Portland,  Oregon 
97208  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  proposes  that 
the  existing  land  withdrawal  made  by 
Executive  Order  6628  of  March  5. 1934, 
be  continued  for  a  period  of  50  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751.  43  U.S.C.  1714. 

The  land  involved  is  located  on  Short 
Island  in  American  Lake  within  Fort 
Lewis,  approximately  nine  miles  south 
of  Tacoma,  and  contains  0.29  acre 
within  Section  20.  T.  19  N.,  R.  2  E..  W.M.. 
Pierce  County,  Washington. 

The  purpose  of  the  withdrawal  is  to 
protect  a  portion  of  the  Fort  Lewis 
Military  Reservation.  The  withdrawal 
segregates  the  land  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawal.  The  0.29  acre  referred  to  by 
this  notice  is  public  domain  land.  The 


Department  of  the  Army  also  has 
jurisdiction  over  approximately  100,000 
acres  of  adjacent  acquired  lands  which 
are  not  affected  by  this  notice. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  August  21, 1985. 

Robert  E.  MoUohan, 

Acting  Chief  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  85-20725  Filed  8-28-85;  8:45  am) 

SiLUNO  CODE  4310-3MVI 


[W-71429,  W-71430,  W-71431] 

Proposed  Continuation  of  Reclamation 
Withdrawal;  Wyoming 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  that  1,281.75  acres  withdrawn 
for  the  Glendo  Unit,  Pick-Sloan  Missouri 
Basin  Project  continue  until  December 
31,  2058  A.D.  The  lands  will  remain 
closed  to  surface  entry  and  mining,  but 
have  been  and  will  remain  open  to 
mineral  leasing  except  for  160  acres 
which  were  reconveyed  to  the  United 
States  with  no  mineral  interest 

DATE:  Comments  should  be  received  by 

November  27, 1985. 

ADDRESS:  Comments  should  be  sent  to: 
Chief,  Branch  of  Land  Resources,  Bureau 
of  Land  Management,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT 

Scott  Gilmer,  Wyoming  State  Office, 
307-772-2089. 

The  Biu«au  of  Reclamation  proposes 
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that  the  existing  withdrawals  made  by 
Secretarial  Order  of  March  17. 1947. 
Bureau  of  Land  Management  Order  of 
June  6, 1956.  Public  Land  Order  4961  of 
December  24, 1970,  be  continued  until 
December  31,  2058  A.D..  pursuant  to 
section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat 
2751.  43  U.S.C  1714.  The  land  is 
described  as  follows: 

Sixth  Principal  Meridian 

T.  29  N..  R.  67  W.. 

Sec.  7.  lots  5.  8. 
T.  30  N..  R.  67  W., 

Sec.  18,  lot  2  (prev.  described  as 

T.  29  N..  R.  68  W.. 
Sec.  1,  lot  5; 
Sec.  2.  SEV4SEV4: 
Sec.ll,N%NEV«: 
Sec.  12.  lot  1: 
Sec.  22,NV4NWy4: 
Sec.  23,  SWy4NEy«.  SEy4NW%. 

NEV4SWy4: 
Sec  24,  NEV4,  NEy4NWy4,  NV4SWy4. 

SEy4Swy4.SEy4. 

T.  30  N.,  R.  68  W., 

Sec.8.NE'/4SWy4; 

Sec.  10,  E'/iNWV*.  NV<iSEy4; 

Sec.23,  NWy4NEy4: 

Sec.  26,  lots  1,2. 

The  area  described  contains  1.281.75  acres 
in  Platte  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  facilities  of  the  dam. 
reservoir  and  spillway  associated  with 
the  Missouri  Basin  Reclamation  Project. 
The  withdrawal  segregates  the  lands 
from  the  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawals  may  present  their  views  in 
writing  to  the  Chief,  Branch  of  Land 
Resources,  in  the  Wyoming  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  potential  demand 
for  the  land  and  its  resources.  A  report 
will  also  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
of  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 

Hillary  A.  Oden. 

State  Director. 

[FR  Doc.  85-20722  Filed  8-28-65:  8:45  am] 

■NXmO  COOe  4310-22-M 


Minerals  Management  Service 

Deveiopntent  Operationa  Coordination 
Document;  Walter  Oil  and  Qaa  Co. 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Walter  Oil  and  Gas  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  2537.  Block  265.  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Cameron. 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  August  22. 1985. 

addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATKM  CONTACT 

Michael  J.  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  August  23, 1985. 

John  L.  Ranidn. 

Regiona]  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  85-20653  Filed  8-28-85: 8:45  am] 

MUJNQCOOE  431<Mfm-« 


INTERNATIONAL  JOINT 
COMMISSION— UNITED  STATES  AND 
CANADA 

Application  of  ttie  State  of  Waahington 
Concerning  Order  of  Approval  of 
DecemtMr  9, 1982  for  Regulating  ttie 
Levela  of  Oaoyooe  Lake  In  ttie 
Province  of  Britiah  Columl>ia  and  ttw 
State  of  Washington;  Pul>lic  Hearlnga 

Notice  is  hereby  given  that  the 
International  Joint  Commission  will  hold 
public  hearings  at  the  times  and  places 
listed  below  regarding  an  Application 
from  the  State  of  Washington,  seeking 
an  amendment  to  the  Commission's 
Order  of  Approval  of  December,  1982  for 
construction  of  new  control  works  for 
regulating  the  levels  of  Osoyoos  Lake  in 
the  Province  of  British  Columbia  and  the 
State  of  Washington.  The  State  of 
Washington  wants  approval  to  redesign 
and  construct  the  control  works  about 
2700  feet  downstream  from  the  location 
specified  in  the  1982  Order  of  Approval. 
It  also  wants  the  time  for  construction 
extended  and  to  change  the 
requirements  for  relocation  of  Tonasket 
Creek. 

The  Commission  will  be  considering 
the  Application  pursuant  to  its 
continuing  jurisdiction  In  this  matter  and 
responsibilities  under  Articles  IV  and 
VIII  of  the  Boundary  Waters  Treaty  of 
1909. 

The  1982  Order  of  Approval  was 
issued  in  response  to  an  application 
from  the  State  of  Washington  for  new 
control  works  to  replace  Zosel  Dam. 
Information  currently  available  for 
public  scrutiny  at  the  Oroville  city  hall 
and  Osoyoos  municipal  office  includes 
maps  and  drawings  concerning  the 
proposed  changes. 

Dated:  August  21, 1985. 
Louise  L.  Cox. 

Acting  Secretary.  United  States  Section. 

The  Public  Hearings  will  allow  the 
Commission  the  opportunity  to  hear 
presentations  of  all  interested  parties. 
At  the  hearings  opportunity  will  be 
given  to  anyone,  whether  on  his  own 
behalf  or  in  a  representative  capacity,  to 
offer  relevant  information  to  assist  the 
Commission  in  disposing  of  this  matter. 
While  not  mandatory,  written 
statements  are  desirable  to  supplement 
oral  testimony  and  to  ensure  accuracy  of 
the  report.  When  a  written  statement  is 
presented.  30  copies,  if  possible,  should 
be  provided  for  distribution  to  the  news 
media  and  for  Commission  purposes. 

Time  and  Places  of  Hearings 

September  19, 1985.  9:30  a.m..  Old 
Oroville  Depot.  Oroville,  Washington 
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September  Ifl,  1985,  2:30  p.m.,  OBoyoos. 

Conunimity  Hall,  Osoyooa,  B.C. 
D.G.  Chance.  Secretary,  Canadian 

Section,  International  Joint 

Commission.  100  Metcalfe  Street,  18th 

floor.  Ottawa.  Ontaria  KlP  SMI 
D.A.  LaRoche.  Secretaiy.  United  States 

Section.  International  Joint 

Commission.  2001  "S"  Street.  N.W.. 

Washington.  D.C  20440  USA 

|FR  Doc.  65-20622  Fried  8-2S-85;  6:45  am] 
nujNa  cooc  <7io-t4-ii 


INTERNATIONAL  TRADE 
COMMISSION 

(InvestlgaHon  Na  337-TA-2121 

Certain  Convwtlble  Rowing 
Ewrdsan;  CommisskM  0«tennlnaUon 
Not  To  Rovlew  liytM  Ootarmination 
Finding  Respondent  In  Default  and 
Imposing  Procedural  Sanctions 

agency:  International  Trade 
Commission. 

ACTION:  Nonreview  of  an  initial 

determination  (ID)  finding  a  respondent 
in  default  and  imposing  procediOTl 
sanctions. 


SUMMAKv:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  an  ID  of  die  presiding 
administrative  law  judge  (ALJ)  that 
finds  respondent  Pan's  World  in  default 
and  imposes  procedural  sanctions. 

FOU  FURTHER  INFORMATION  CONTACT: 

Jack  Simmons.  Esq..  Office  of  the 
General  Counsel,  telephone  ZOZSZi- 
0493. 

SUPPLEMENTARY  INFORMATION:  By  Order 
No.  13.  respondent  Pan's  World  was 
ordered  by  the  ALJ  to  comply  with 
discovery  requests.  By  Order  No.  25. 
Pan's  Worid  was  ordered  to  show  cause 
why  it  should  not  be  held  in  default. 
Pan's  World  did  not  respond  to  either 
order.  On  July  24. 1985.  the  ALJ  issued 
an  ID  (Order  Na  43)  finding  Pan's  World 
in  default.  The  ALJ  also  ordered  that  (1) 
Pan's  World  has  waived  its  right  to 
appear  in  the  investigation.  (2)  no  party 
is  required  to  serve  documents  on  Pan's 
World,  and  (3)  Pan's  World  has  waived 
the  right  to  contest  the  allegations  at 
issue.  No  petition  for  review  was  filed, 
nor  were  comments  on  the  ID  received 
from  any  Government  agency. 

By  order  of  the  Conunission. 

Issued:  August  IB,  1985. 
Keoneih  K.  Mmob. 
Secretary. 
(FR  Doc  85-20611  Filed  6^28-85:  &4S  am] 

BILUNQCOOE  rOM-IB-H 


(InvesflgaOon  No.  337-TA-X15] 

Certain  Dout>t»«WMl  Floppy  Disk 
Diivas  and  Componants  TharaoC; 
Conmiisslon  Oadaion  Not  To  Reviaw 
Initial  Drtanniwatloii  Tamdnating  Two 
Respotidents  on  Iha  Baals  of  a 
Sattlemant  AgraanMni  mnI  a  Ucanaa 
Agraemant 

agency:  International  Trade 

Commission. 

action:  TerminatioQ  of  two 

respondents.  Sony  Corporation  and 

Sony  Corporation  of  America,  on  the 

basis  of  a  Joint  settlement  and  a  license 

agreement. 


summary:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  20)  terminating  respondents 
Sony  Corporation  and  Sony  Corporation 
of  America  (the  Sony  respondents)  in 
the  above-captioned  investigation  on  the 
basis  of  a  Joint  settlement  and  a  license 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  H.  Sundeen.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0460. 

SUPPLCMENTARV  INFORMATION:  On  July 
8. 1985.  complainant  Tandon 
Corporation  and  respondents  Sony 
Corporation  and  Sony  Corporation  of 
America  filed  a  joint  modoa  to 
terminate  this  investigation  as  to 
respondents  Sony  Corporation  and  Sony 
Corporation  of  America  on  the  basis  of  a 
joint  settlement  agreement  and  •  license 
agreement.  On  July  19, 1965,  tfie 
administrative  law  judge  issued  an  JD) 
terminating  the  Sony  respondents  based 
on  the  joint  settlement  agreement  and 
the  license  agreement.  The  Commission 
investigative  attorney  filed  a  response 
supporting  the  motion.  No  petitions  for 
review  of  the  ID  or  comments  from  other 
Government  agencies  or  the  public  were 
received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.a  2ia51  and  210.53). 
Copies  of  the  ID  and  all  other  non- 
confidential documents  filed  in 
connection  with  tliis  investigation  are 
available  for  inspection  during  official 
busmess  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  US. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  D.C  20438. 
telephone  202-523-0161. 

Issued:  August  20, 1985. 

By  order  of  the  Commissioa. 
Kenneth  R.  Maeon, 
Secretary. 
(FR  Doc.  65-20612  Filed  6-26-65;  8:45  amj 

BILUNQ  cooc  7Q^0-0^4I 


IlnvsMortton  No.  S37-TA-7S] 

Cartabi  Larga  VMao  Matrix  Display 
Systom  and  Componants  Tharaof; 
Commission  Dadalow  To  Ravlaw  tnlflal 
Datanainallon,  Affirm  tha 
Admimstratlva  Law  Judge,  and 
Termlnala  InvasDgation 

AQENCy:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  determined  to  review  a 
portion  of  the  presiding  administrative 
law  judge's  (ALJ)  initial  determination 
(ID)  ftat  there  is  no  violation  of  section 
337  of  Ae  Tariff  Act  of  1930  fai  the 
above-captioned  investigation.  The 
Commission  determined  to  review  and 
affmn  that  portion  of  the  ID  finding  US. 
Letters  Patent  3,941.926  unenforceable. 
The  CommlBsion  has  determined  not  to 
review  the  remainder  of  the  ID.  Thus, 
the  Commission  has  concluded  that 
there  is  no  violation  of  section  337  and 
has  terminated  this  investigation. 
Authority:  The  authority  for  the 
Commission's  di^Mtsition  of  this  matter 
is  contained  in  section  337  of  the  Taci£r 
Act  of  193a  19  U.S.C  1337,  and  in 
a  210.53-2ia56  of  the  Commission's 
rules  of  Practice  and  Procedure.  40  FR 
46123;  to  be  codified  at  19  CFR  21053- 
219.56. 


FOR  FURTHER  INFORMATIOH  COWTACi: 

Catherine  R.  Field.  Esq..  Office  of 
General  Counsel.  U.S.  Intematunal 
Trade  Commission,  telephone  202-52^ 
0189. 

SUPPIOIENTAIIY  INFORMATION:  On 
October  25. 1979.  Stewart-Wanier  Corp. 

(Stewart-Wamo-),  of  Chicago.  Illinois, 
filed  a  complaint  with  the  Commissioo 
afleging  a  violation  of  section  337  in  the 
importation  and  sale  of  certaia  large 
video  matrix  displify  systems 
manufactured  by  SSIH  Equipment  SA 
(SSIH)  of  Bienne,  Switzerland  through 
the  alleged  infringement  of  claims  of 
U.S.  Letters  Patent  Nos.  3,594.762  (V62 
patent),  3,941,926  ('928  patent),  and 
4.000,335  [•Z35). 

On  June  1, 1961.  the  Commission 
determined  diat  there  was  a  vtolation  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  and  sale  of  certain  large 
video  matrix  display  systems  and 
components  tiiereof  (scoreboards), 
which  infringe  claims  of  the  726.  '928 
and/or  '335  patents.  The  Commission 
issued  an  order  excluding  the  infringing 
merchandise  and  components  thereof 
manufactured  by  respondent  SSIH 
Equipment  SA  of  Bienne,  Switzerland 
from  entry  into  the  United  States  for  the 
remaining  terms  of  the  patents,  except 
under  Ucense  from  the  patent  owner.  46 
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FR  32694.  On  August  la  1981.  the 
Conunission  modiBed  its  exclusion 
order  so  that  it  was  effective  solely 
against  articles  infringing  the  claims  of 
the  762  patent.  46  FR  4317.  The 
Commission  acted  in  recognition  of  a 
Federal  district  court  decision  that  the 
'926  and  '335  patents  were  invalid. 
Stewart-Warner  Corp.  v.  City  of  Pontiac. 
213  USPQ  453  (E.D.  Mich.  1981).  The 
Commission's  determination  and  the 
modified  exclusion  order  became  final 
on  August  10. 1981. 

Respondent  SSIH  appealed  the 
Commission's  determination  to  the  U.S. 
Court  of  Customs  and  Patent  Appeals, 
one  of  the  predecessor  courts  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
{Federal  Circuit).  On  July  15. 1983.  the 
Federal  Circuit  decided  to  reverse  the 
Commission's  determination  in  part, 
vacate  the  exclusion  order,  and  remand 
the  case  to  the  Commission  for 
reconsideration  of  the  issues  of 
infiringement  of  the  '762  patent,  injury, 
and  public  interest  consistent  with  the 
Court's  opinion.  See  SSIH  Equipment  SA 
v.  USrrC  718  F.2d  365  {Fed.  Cir.  1983). 

Pursuant  to  the  Federal  Circuit's 
order,  the  Commission  remanded  this 
investigation  to  the  AL)  for  an  ID  on  the 
issues  of  infringement  of  claim  12  of  the 
'762  patent  and  injury  to  the  domestic 
industry. 

Concurrent  with  SSIFTs  appeal  of  the 
Commission's  determination  to  the 
Federal  Circuit  complainant  Stewart 
Warner  appealed  the  Federal  district 
court's  decision  concerning  the  '335  and 
'926  patents  to  the  U.S.  Court  of  Appeals 
for  the  Sixth  Circuit  (Sixth  Circuit).  On 
appeal,  the  Sixth  Circuit  upheld  the 
district  coiul's  finding  that  the  '335 
patent  was  invalid,  but  reversed  the 
district  court's  findings  concerning 
anticipation  of  the  '926  patent.  The  Sixth 
Circuit  then  remanded  ^e  case  to  the 
Federal  district  court  for  consideration 
of  whether  the  '926  patent  was  invalid 
as  obvious  imder  35  U.S.C.  103.  See 
Stewart-Warner  Corp.  v.  City  of  Pontiac 
717  F.2d  289  (6th  Cir.  1982). 

Upon  consideration  of  the  Sixth 
Circuit's  decision  and  requests  by  both 
of  the  parties  to  this  investigation,  the 
Commission  determined  to  modify  its 
Action  and  Order  of  September  16, 1983, 
and  to  remand  to  the  AL)  the  additional 
issue  of  alleged  inequitable  conduct  in 
the  prosecution  of  all  three  patents  and 
enforceability  of  the  '762  and  '926 
patents.  46  FR  53188. 

On  March  9. 1984.  the  district  court 
found  that  the  '926  patent  was  obvious 
under  36  U.S.C.  103.  Stewart-Warner 
then  appealed  that  decision  to  the 
Federal  Circuit. 

On  June  13. 1984.  the  AL)  issued  an  ID 
finding  that  {1)  SSIH's  system  did  not 


infringe  the  '762  patent  (2)  there  was  no 
inequitable  conduct  in  the  prosecution 
of  the  '762  patent  (3)  there  was 
inequitable  conduct  in  the  prosecution 
of  the  '335  patent,  (4)  by  operation  of 
law,  the  inequitable  conduct  with  regard 
to  the  prosecution  of  the  '335  patent 
rendered  the  closely  related  '926  patent 
unenforceable,  and  (5)  the  effect  of  the 
imports  was  to  substantially  injure  the 
relevant  domestic  industry.  On  August 
5, 1984,  the  Commission  decided  not  to 
review  that  portion  of  the  ID  pertaining 
to  the  '762  patent  and  suspended  the 
remainder  of  the  investigation  until 
thirty  days  after  the  Federal  Circuit 
issued  its  decision  on  the  appeal  from 
the  district  court's  decision  on  remand, 
49  FR  32691  (1984). 

On  July  18, 1985.  the  Federal  Circuit 
issued  its  decision  reversing  the  district 
court  on  the  issue  of  obviousness.  Thus, 
the  '926  patent  is  valid. 

Notice  of  the  suspension  of  this 
investigation  and  the  schedule  for  future 
Commission  action  was  published  in  the 
Federal  Register  of  August  15. 1984. 49 
FR  321679  (1984). 

Copies  of  the  public  version  of  the  ID 
and  all  other  non-confidential 
documents  filed  in  connection  with  this 
investigation  will  be  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  Intemtional  Trade 
Commission,  701  E  Street  NW., 
Washington.  D.C.  20436,  telephone  202- 
523-0161. 

Issued:  August  19. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc  85-20613  Filed  S-28-45;  8:45  am] 
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IlnvMtigatkM)  Na  731-TA-2S3  (FlnaQl 

Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Venezuela 

AQENCr.  International  Trade 

Commission. 

action:  Institution  of  a  final 

antidumping  investigation  and 

scheduling  of  a  hearing  to  be  held  in 

connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
253  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
estabhshement  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Venezuela  of 


certain  circular  welded  carbon  steel  line 
pipes  and  tubes, '  which  have  been 
found  by  the  Department  of  Commerce, 
in  a  preliminary  determination,  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  Unless  the  investigation  is 
extended.  Commerce  will  make  its  final 
LTFV  determination  on  or  before 
October  21, 1985.  and  the  Commission 
will  make  its  final  injury  determination 
by  an  administrative  deadline  of 
November  29, 1985.  The  statutory 
deadline  for  this  investigation  is 
December  10, 1985  (see  sections  735(a) 
and  735(b)  of  the  act  (19  U.S.C.  1673d(a) 
and  1673d{b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  part  207), 
and  part  201,  subparts  A  through  E  (19 
CFR  part  201). 

EFFECTIVE  DATE:  August  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tedford  Briggs  (202-523-4612),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain 
circular  welded  carbon  steel  line  pipes 
and  tubes  from  Venezuela  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  act  (19  U.S.C.  1673).  The 
investigation  was  requested  in  a  petition 
filed  on  February  28. 1985,  by  the 
Committee  on  Pipe  and  Tube  Imports.  In 
response  to  that  petition  the 
Commission  conducted  a  preliminary 
antidumping  investigation  and,  on  the 
basis  of  information  developed  during 
the  course  of  the  course  of  that 
investigation,  determined  that  there  was 


■  For  purpose*  of  this  investigation,  the  term 
"certain  circular  welded  carbon  steel  line  pipes  and 
tubes"  covers  welded  carbon  steel  pipes  and  tulies 
of  circular  cross  section,  with  walls  not  thinner  than 
0.066  inch,  0.375  inch  or  more  but  not  over  16  Inches 
in  outside  diameter,  conforming  to  API 
specifications  for  line  pipe,  provided  for  in  items 
610.3208  and  610.3209  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1985)  (TSUSA). 
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a  reasonable  indicaHon  that  an  mdtntiy 
in  ttie  United  States  was  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise  (50  FR  16187,  April 
24, 1985). 

ParticipatioB  in  the  lavestigatton. 

Persons  wishing  to  participate  in  tfiis 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  of 
Practice  and  Procedure  (19  CFR  201.11), 
not  later  than  twenty-ooe  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whetlier  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  {  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiralion  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  {  201.16(c)  of  the  rules 
(19  CFR  201.1d(cJ,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accoBipany  the  document  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  October  8, 
1985,  pursuant  to  f  201.21  of  the 
Commission's  rules  (19  CFR  207,21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
begining  at  lOflO  a.oL  on  October  29. 
1985,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington,  DC  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  CommissicMi 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  October  15, 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:00 
a.m.  on  October  18, 1985.  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prebeahog  briefs  is  October  22, 
1985. 


Testimony  at  the  ptMic  hearing  is 
governed  by  {  207.23  of  the 
Commission's  rules  {19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  {  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.e(bM2)). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  207.22).  Posthearing  briefs 
must  conform  with  the  provisions  of 
section  S  207.24  (19  CFR  207.24)  and 
must  be  submitted  not  later  than  the 
close  of  business  on  November  5. 1985. 
Jn  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
November  5. 1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  fiJed 
with  the  Secretary  to  the  Commission  in 
accordance  with  (  201.8  of  the 
commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  am.  to  Sns 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  cleariy  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  ig  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  Vn.  Thig  notice  i>  published 
pursuant  to  8  207.20  of  the  Commission's 
rules  (19  CFR  {  207.20). 

Issued:  August  23. 1985. 

By  Order  of  the  Commitsion. 

Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  85-^20616  FUed  8^28-6&  &45  «mj 
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IlnvMtlgatlon  Na  SS7-TA-201] 

Certain  Products  With  "Grrnnlin" 
Character  Depletions;  Commission 
Determination  To  Review  an  InItU 
Determlnatton.  Affirm  the 
Determination  To  Declare  the 
Investigation  llore  CorapUcatad.  and 
Extend  the  Deadline  for  ^^^fyteflon  of 
the  Investigation  by  One  Month 

agency:  International  Trade 
Commission. 

action:  Review  of  initial  determinatioa. 
affirm  the  determination  to  declare  the 
investigation  "more  comphcated". 
reverse  tlie  determinatiao  to  extend  the 
deadline  for  completion  of  the 
investigation  by  sw  months,  and  extend 
the  deadline  by  one  month. 


summary:  The  Commission  has 
determined  to  review  the  presidirig 
administrative  law  judge  (ALfs)  initial 
determination  (ID),  and  to  affirm  the 
determination  to  declare  the  above- 
captioned  investigation  "more 
complicated"  pursuant  to  19  U.S.C 
1337(b)(1).  Hie  Commission,  however, 
determined  to  reverse  the  ALJ's 
determination  to  extend  the  deadline  for 
completion  of  the  investigation  by  six 
months  and,  instead,  to  extend  the 
deadline  by  one  montli.  Le.,  bom 
November  15. 1985.  to  December  16. 
1985. 

FOB  FURTHBI  MFORMATION  CONTACT: 

William  E.  Perry.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0499. 

SUPKEMENTAIIV  MRNmATNNC 


Background    ' 

The  investigation  is  being  conducted 
to  determine  whether  there  is  a  violation 
of  section  337  of  the  Tariff  Act  of  193a 
19  U.S.C  1337.  in  the  importation  or  sale 
of  certain  products  with  "Gremlin" 
character  depictions.  The  proceedings 
were  instituted  on  the  basis  of  a 
complaint  filed  by  Warner  Bros.  Ina 
(Warner)  alleging  infringement  of  three 
copyri^ts  owned  by  Warner.  (See  48  FR 
34422  (August  30, 1984).) 

On  April  26, 1985,  Warner  moved  to 
declare  this  investigation  more 
complicated.  Before  the  ALJ  could  rule 
on  the  motion,  the  Court  of  Appeals  lor 
the  Federal  Circuit  (CAFQ  on  April  29. 
1985.  issued  a  temporary  stay  of  the 
proceedings.  The  temporary'  stay  was 
vacated  on  July  15, 1985.  Subsequently, 
on  July  28, 1985.  the  AL)  imoed  his  ID 
granting  Warner's  motion  to  declare  the 
investigation  "more  complicated." 
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Raasons  for  Deteitnination 

The  Commission  has  determined  that 
this  investigation  should  be  designated 
"more  complicated"  because  of  the 
complex  nature  of  the  definition  of  the 
domestic  industry,  including  the  number 
of  different  products  involed.  and  the 
difficulty  in  obtaining  information 
regarding  production  and  marketing 
from  numerous  licensees  on  the 
condition  of  the  domestic  industry. 

The  Commission,  however,  has 
determined  to  extend  the  deadline  for 
completion  of  the  investigation  by  one 
month,  not  six  months.  Section  337 
investigations  are  to  be  conducted 
expeditiously.  The  Commission  believes 
that  an  additional  period  of  one  month 
is  sufficient  to  conduct  any  additional 
discovery  and  complete  and  record  in 
this  investigation. 

Public  Inspection 

The  ID  and  all  other  nonconfidential 
documents  on  the  record  of  the 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  Docket  Section,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20435, 
telephone  203-52J-O471. 

Issued:  August  19. 1965. 

By  order  of  the  Commission. 
Kennedi  R.  Mason, 
Secretary. 
[FR  Doc.  85-20614  Filed  8-28-85:  8:45  am] 
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(Inv—tlartion  Na  104-TA-261 

Tennination  of  Additional  Portions  of 
ttte  Investigation  Regarding  the  Sugar 
Content  of  Certain  Articles  From 
Australia 

AQENCy:  International  Trade 
Commission. 

action:  Termination  of  additional 
portions  of  a  review  investigation  imder 
section  104(b]  of  the  Trade  Agreements 
Act  of  1979.  concerning  the  Sugar 
Content  of  Certain  Articles  from 
Australia. 

EFFECnVE  DATE  August  21, 1985. 
FOM  FURTHER  INFORMATION  CONTACT: 

Stephen  McLaughlin.  Esq.,  (202-523- 

0421),  Office  of  the  General  Counsel 

U.S.  bitemational  Trade  Commission, 

701  E  Street  NW..  Washington,  D.C. 

20436. 

SUPPLEMENTARY  INFORMATION:  On 

September  9, 1982,  the  International 
Trade  Commission  received  a  request 
from  the  Government  of  Australia  under 
section  104(b)  of  the  Trade  Agreements 


Act  of  1979  seeking  a  review  of  the 
outstanding  countervailing  duty  order  on 
the  sugar  content  of  certain  articles  from 
Australia.  On  May  3a  1985,  the 
Commission  published  a  notice  in  the 
Federal  Register  instituting  a  review 
investigation  (Inv.  No.  104-TA-28)  of 
that  outstanding  countervailing  duty 
order  (50  FR  23006).  On  June  4. 1985,  the 
Commission  published  a  notice  in  the 
Federal  Register  requesting  public 
comment  on  the  proposed  termination  of 
all  or  part  of  investigation  No.  104- 
TAA-26  (50  FR  23533).  That  notice 
stated  that,  in  the  absence  of  an 
expression  of  interest  by  interested 
parties  representing  an  industry 
producing  all  or  some  of  the  subject 
products,  the  Commission  may 
terminate  the  investigation  as  to  those 
products. 

During  the  public  comment  period, 
expressions  of  interest  were  filed  by 
interested  parties  representing 
industries  producing  canned  pears, 
canned  peaches,  canned  fruit  mixtures, 
and  semi-processed  confectionery 
containing  chocolate  or  cocoa  as 
provided  for  in  TSUSa  item  numbers 
156.24, 156.3045, 156.3050, 156.3065,  and 
156.47.  An  expression  of  interest  was 
also  filed  by  the  Apricot  Producers  of 
California,  but  it  was  subsequently 
withdraMm.  No  other  comments  were 
received.  Accordingly,  the  Commission 
determined  to  continue  its  review 
investigation,  but  to  narrow  the  scope  of 
that  investigation  to  canned  pears, 
canned  peaches,  canned  fruit  mixtures, 
and  semi-processed  confectionery 
containing  chocolate  or  cocoa  as 
provided  for  in  TSUSA  items  listed 
above.  The  investigation  was,  therefore, 
terminated  as  to  all  other  products 
covered  by  the  outstanding 
countervailing  duty  order  with  a  finding 
that  no  domestic  industry  would  be 
materially  injured  or  threatened  with 
material  injury,  nor  would  the 
establishment  of  a  domestic  industry  be 
materially  retarded,  by  reason  of  the 
revocation  of  the  countervailing  duty 
order. 

Subsequently,  the  expression  of 
interest  regarding  semi-processed 
confectionery  containing  chocolate  or 
cocoa  as  provided  for  in  TSUSA  item 
numbers  156.25. 156.3045, 156.3050, 
156.3065,  and  156.47  was  withdrawn. 
Accordingly  the  Commission  has 
determined  to  further  narrow  its  review 
investigation  to  canned  pears,  canned 
peaches,  and  canned  fruit  mixtures.  The 
investigation  as  to  semi-processed 
confectionery  has,  therefore,  been 
terminated  with  a  finding  that  no 
domestic  industry  would  be  materially 
injured  or  threatened  with  material 
injury,  nor  would  the  establishment  of  a 


domestic  industry  be  materially 
retarded,  by  reason  of  the  revocation  of 
the  countervailing  duty  order  regarding 
semi-processed  confectionery. 
Accordingly,  the  Commission  is 
requesting  that  the  Department  of 
Commerce  revoke  the  countervailing 
duty  order  as  to  those  products. 

Issued:  August  22. 1985. 

By  order  of  the  Commission. 

Kenneth  R.  Mason. 

Secretary. 

[FR  Doc.  85-20615  Filed  8-28-«5;  8:45  amj 

MUaW  COOC  7020-0>-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Fkiwwe  Docket  Na  306791 

Burlington  Norttiem  RaHroad  Co^ 
Construction  Exemption 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


summary:  The  Interstate  Commerce 
Commission  exempts  the  Burlington 
Northern  Railroad  Company  from  the 
provisions  of  49  U.S.C.  10901,  to 
construct  a  6.4  mile  line  of  railroad 
between  Moore,  MT  and  Sipple,  MT, 
subject  to  environmental  conditions. 

DATES:  This  decision  is  effective  on 
August  29, 1985.  Petitions  to  reopen  must 
be  filed  by  September  18, 1985. 
addresses:  Send  pleadings  referring  to 
Finance  Docket  No.  30679  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Arthur  R.  Zaegel,  Burlington 
Northern  Railroad  Company,  3800 
Continental  Plaza.  777  Main  Street,  Ft 
Worth,  TX  76102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
Infosystems.  Inc.  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  or  call  289^357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  August  22, 1985. 

By  tiie  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrett, 
Andre,  Simmons,  Lamboley,  and  Strenio. 
Commissioner  Sterrett  did  not  participate  in 
tlie  disposition  of  this  proceeding.  Chairman 
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Taylor  was  absent  and  did  not  participate  in 
this  decision. 

James  H.  Bayna, 

Secretary. 

(FR  Doc.  85-20705  Filed  a-28-85:  8:45  am] 

BILLINO  COM  703i-01-M 


[Docket  No.  AB-S5;  (Sub-152X)] 

Seatx>ard  System,  Railroad,  Inc^ 
Abandonment  Exemption;  Campbell 
County,  KY,  and  Hamilton  County,  OH 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 


summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10903.  et  seq.,  the  abandonment 
by  the  Seaboard  System  Railroad,  Inc.. 
of  1.56  miles  of  its  Newport  Branch 
between  valuation  station  5896+66  at 
Newport,  KY.  and  valuation  station 
3979+39  near  Cincinnati.  OH.  in 
Campbell  County,  KY.  and  Hamilton, 
County.  OH.  subject  to  standard  labor 
protective  conditions. 

DATES:  This  exemption  will  be  effective 
on  September  30. 1985.  Petitions  to  stay 
must  be  filed  by  September  9. 1985.  and 
petitions  for  reconsideration  must  be 
filed  by  September  18, 1985. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  152X)  to: 

(1)  Office  of  the  Secretary,  Case  Cpntrol 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger.  500  Water  Street 
Jacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer.  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  August  22. 1985. 

By  the  Commission.  Chainnan  Taylor,  Vice 
Chairman  Gradison.  Commissioners  Sterrett, 
Andre.  Simmons,  Lambolely,  and  Strenio. 
Commissioner  Sterrett  did  not  participate. 
Chairman  Taylor  was  absent  and  did  not 
participate. 
Jamas  H.  Bayne. 
Secretary. 
(FR  Doc.  85-20706  Filed  8-28-85:  8:45  am) 

MLUNQ  COOC  TOM-OMt 


[Docket  No.  AB-12  (Sub-M)] 

Southern  Pacific  Transportation  Co.; 
Abandonment;  Modoc  County,  CA  and 
Lake  County,  OR;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Southern  Pacific  Transportation 
Company  to  abandon  its  54.45  mile  rail 
line  between  Alturas.  CA  (milepost 
458.60)  and  Lakeview.  OR  (milepost 
513.05)  in  Modoc  County.  CA  and  Lake 
County,  OR.  A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  oQ.er:  "Rail 
Section.  AB-OFA".  An  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
James  H.  Bayne, 
Secretary. 
(FR  Doc  85-20707  Filed  8-2ft-85:  8:45  am] 

MLUNO  CODE  7039-01-M 


LEGAL  SERVICES  CORPORATION 

Announcement  of  Availability  of  Funds 
for  State  Support  In  ttie  State  of 
Louisiana 

AGENCY:  Legal  Services  Corporation. 
action:  Notice. 


The  Legal  Services  Corporation  (LSC) 
announces  the  availability  of  state 
support  grant  funds  for  the  State  of 
Louisiana.  The  current  recipient 
Southeast  Louisiana  Legal  Services 
Corporation,  in  Hammond.  Louisiana, 
has  notified  LSC  that  it  desires  to 
relinquish  its  grant  as  soon  as  a 
replacement  recipient  can  be  found. 
State  support  grant  funds  are  used 
within  a  state  to  assist  Legal  Services 
programs  and  clients  by  providing  and 
maintaining  resource  materials, 
newsletters,  mailings,  and  technical 
assistance;  litigation  through  coH:oimsel, 
counsel  and  amicus;  legislative  and 
administradve  representation;  and 
coordination  and  communication  with 


Legal  Services  programs,  cUents.  client 
groups,  and  other  organizations 
representing  poor  people.  The 
annualized  level  of  Legal  Services 
Corporation  funding  for  state  support  in 
Louisiana  in  1985  is  $151,674. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gail  D.  Francis,  Manager,  Grants  and 
Budget  Unit.  Office  of  Field  Services. 
Legal  Services  Corporation,  733 
Fifteenth  Street.  NW..  Washington,  D.C.. 
20005;  (202)  272-4080.  Interested  parties 
should  notify  LSC  within  forty-five  (45) 
days  from  publication  of  this 
announcement 

Dated:  August  27, 1985. 
Peter  Broccoletti. 

Acting  Director.  Office  of  Field  Services. 
(FR  Doc.  85-20670  Filed  8-28-85;  8:45  am] 
BIUJNQ  CODE  M2»-«-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Office  for  Partnership  Advisory  Panefe 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  for 
Partnership  Advisory  Panel  (Locals  Test 
Program  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
Wednesday  and  Thrusday.  September 
18-19. 1985  from  9:30  am-4:30  pm  and 
Friday.  September  20,  1985  from  9:30  am- 
1:00  pm  in  Room  730  of  the  Naney  Hanks 
Center  in  the  Old  Post  Office  Building. 
1100  Pennsylvania  Avenue.  NW., 
Washington.  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  Friday.  September  20, 
1985  from  9:30  am-lKX)  pm  to  discuss  a 
report  on  rural  arts,  guidelines  and  other 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  September  18-19, 1985  9:30 
am-4:30  pm  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  appUcants.  In  accordance  with  the 
determination  of  the  Chainnan 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  g(b)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  for  Mr. 


35172 


Federal  Regwter  /  Vol.  50.  No.  166  /  Thursday.  August  29.  1985  /  Notices 


lohn  H.  Clark,  Advisory  Committee 

Management  Officer,  National 

Endowment  for  the  Arts,  Washington. 

DC.  20506,  or  call  (202)  682-5433. 

John  H.  CUrk. 

Director,  Off  ice  of  Council  and  Panel 

Operations,  National  Endowment  for  the  Arts. 

August  23. 1985. 

[FR  Doc  85-20677  Filed  8-28-85:  8:45  am] 

■HJJNQ  COOC  7S37-01-I( 


Ttieater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Playwrights/ 
Translators  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
Wednesday.  September  18, 1985  from 
9;00am-5:30pm  in  room  M-07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  appUcations  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Tide  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  (202)  682-5433. 
|ohn  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
August  23, 1985. 

[FR  Doc.  85-20678  Filed  8-28-85;  8:45  am) 
MIXING  CODE  7$37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Membership  of  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board 

agency:  National  Science  Foundation. 
ACTtOfC  Announcement  of  Membership 
of  the  National  Science  Foundation's 
Senior  Executive  Service  Performance 
Review  Board. 

summary:  This  announcement  of  the 
membership  of  the  National  Science 


Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  made  in 
compliance  with  5  U.S.C.  4314(c)(4). 

ADDRESS:  Comments  should  be 
addressed  to  Director,  Division  of 
Personnel  and  Management,  National 
Science  Foundation,  Room  212, 1800  G 
Street  NW.,  Washington,  D.C.  20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Wilkinson  or  Ms.  Patricia  Bond 
at  the  above  address  or  (202)  357-7857. 

SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  as 
follows: 

Permanent  Membership 

John  H.  Moore,  Deputy  Director, 

Chairperson 
Jeff  Fenstermacher,  Assistant  Director 

for  Administration,  Executive 

Secretary 

Rotating  Membership 

Judith  Sunley,  Deputy  Director,  Division 
of  Mathematical  Sciences,  Directorate 
for  Mathematical  and  Physical 
Sciences 

Carl  W.  Hall,  Deputy  Assistant  Director 
for  Engineering,  Directorate  for 
Engineering 

James  F.  Hays,  Director,  Division  of 
Earth  Sciences,  Directorate  for 
Astronomical,  Atmospheric,  Earth  and 
Ocean  Sciences 

William  L  Stewart,  Deputy  Director, 
Division  of  Science  Resources  Studies, 
Directorate  for  Scientific, 
Technological  and  International 
Affairs 

Alan  I.  Leshner,  Deputy  Director, 
Division  of  Behavioral  and  Neural 
Sciences,  Directorate  for  Biological, 
Behavioral  and  Social  Sciences 

Robert  F.  Watson,  Head,  Office  of 
College  Science  Instrumentation, 
Directorate  for  Science  and 
Engineering  Education 

James  M.  McCullough,  Executive 
Assistant  to  Director,  Office  of 
Legislative  and  Public  Affairs,  Office 
of  the  Director 

Dated:  August  26. 1985. 
Margaret  L.  Windus, 

Director,  Division  of  Personnel  and 
Management 

(FR  Doc.  85-20619  Filed  8-28-85;  8:45  am] 
BILUMaCOOC  7SS6-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Entry  Into  Force  of  U.S.-lsrael  Free 
Trade  Area  Agreement 

August  19, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexander  H.  Piatt,  Associate  General 
Counsel.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW.,  Washington,  D.C,  telephone  (202) 
395-6951. 

The  Agreement  on  the  Establishment 
of  a  Free  Trade  Area  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Israel 
(the  "Agreement")  was  signed  in 
Washington  on  April  22. 1985.  Article  22 
of  the  Agreement  provides  for  its  entry 
into  force  on  the  date  on  which  both 
Parlies  to  the  Agreement  have  provided 
written  notification  to  each  other  that 
domestic  legal  procedures  necessary  for 
implementation  have  been  completed. 
The  United  States  of  America  provided 
such  written  notification  on  June  12, 
1985  and  the  Government  of  Israel  on 
August  19, 1985.  Therefore,  the 
Agreement  entered  into  force  for  both 
the  United  States  of  America  and  Israel 
on  August  19, 1985. 
Clayton  Ymittan, 

United  States  Trade  Representative. 
[FR  Doc.  85-20679  Filed  8-28-65;  8:45  am] 

WLUMO  COOE  31M>-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Application  of  Village  Aviation,  Inc^  d/ 
b/a  Cantal  Air  for  Certificate  Autltortty 
Under  Subpart  Q 

agency:  Department  of  Transportation. 

ACTION:  Notice  of  order  to  show  cause, 
(Order  85-6-72)  Docket  42860. 

SUMMARY:  The  Department  is  directing 
all  interested  persons  to  show  cause 
why  it  should  not  issue  an  order  finding 
Village  Aviation,  Inc.,  d/b/a  Camai  Air 
fit,  awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  scheduled  air 
transportation. 

DATES:  Persons  wishing  to  file 
objections  shall  do  so  no  later  than 
September  13, 1985;  answers  to 
objections  shall  be  Hied  no  later  than 
September  23, 1985. 

ADDRESSES:  Objections  and  answers  to 
objections  should'be  filed  in  Docket 
42860  and  addressed  to  the 
Documentary  Services  Division,  U.S. 
Department  of  Transportatoin,  400 
Seventh  Street  SW.,  Room  4107, 
Washington,  D.C.  20590,  and  should  be 


served  upon  the  persons  listed  in 
Attachment  B  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  L.  Wolf,  omce  of  Aviation 
Enforcement  and  Proceedings.  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Room  4116. 
Washington.  D.C.  2059a  (202)  426-2912. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  85-8-72  is 
available  from  our  Documentary 
Services  Division  at  the  address  above. 
Persons  outside  the  metropolitan  area 
may  send  a  postcard  request  for  Order 
85-8-72  to  that  address. 

Dated:  August  23.  1985. 
feffrey  Shane. 

A  ( :///i^t,'  Assistant  Secretary  for  Policy  and 
International  Affairs. 
(PR  Doc.  85-20718  Filed  8-28^85:  8:45  am| 
BILUNG  CODE  4910-C2-M 
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Federal  Aviation  Administration 

Flight  Service  Station  at  IMilwaukee, 
Wi;  Notice  of  Closing 

Notice  is  hereby  given  that  on  or 
about  August  18. 1985,  the  Flight  Service 
Station  of  Milwaukee,  Wisconsin,  will 
be  closed.  Services  to  the  general  public 
of  Milwaukee,  Wisconsin  Flight  Plan 
Area,  formerly  provided  by  this  office, 
will  be  provided  by  the  Flight  Service 
Station  in  Green  Bay.  Wisconsin.  This 
information  will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  reissued. 

(Sec.  313(a).  72  Stal.  752;  49  U.S.C.  1354) 

Issued  in  Des  Plaines.  Illinois,  on  August 
19.  1985. 

Paul  K.  Bohr. 

Director.  Great  Lakes  Region. 

|FR  Doc.  85-20608  Filed  8-28-85:  8:45  am] 

BILUIM  COOC  4S10-13-M 


Radio  Technical  Commission  for 
Aeronautics  (RICA),  Executive 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Executive  Committee  to  be  held  on 
September  20. 1985.  in  the  RTCA 
Conference  Room.  One  McPherson 
Square.  1425  K  Street  NW.,  Suite  500. 
Washington.  D.C.  commencing  at  9:30  ' 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Opening 
Remarks,  (2)  Approval  of  Minutes  of 
Meeting  Held  on  July  19. 1985;  (3) 
Chairman's  Report  on  RTCA 
Administration  and  Activities;  (4) 


Special  Committee  Activities  Report  for 
July  and  August  1985:  (5)  Approval  of 
RTCA  CY1986  Budget  and  Tentative 
CY1987  Budget;  (6)  Consideration  of 
Special  Committee  149  Report  on 
Minimum  Operational  Performance 
Standards  for  Airborne  Distance 
Measuring  Equipment  (DME);  (7) 
Consideration  of  Change  2  to  RTCA 
Document  DO-185.  "Minimum 
Operational  Performance  Standards  for 
Traffic  Alert  and  Collision  Avoidance 
Systems  (TCAS)  Airborne  Equipment"; 
(8)  Consideration  of  Change  2  to  RTCA 
Document  DO-181m  "Minimum 
Operation  Performance  Standards  for 
Air  Traffic  Control  Radar  Beacon 
System/Mode  Select  (ATCRBS/Mode  S) 
Airborne  Equipment";  (9)  Consideration 
of  Proposals  to  Establish  New  Special 
Committees:  and  (10)  Other  Business. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square. 
1425  K  Street  NW..  Suite  500. 
Washington.  D.C.  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  D.C.  on  August  22. 
1985. 

Karl  F.  Bierach. 

Designated  Officer. 

(FR  Doc.  85-20605  Filed  8-28-85:  8:45  am] 

BILUNQ  COOC  4t10-1S-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA),  Special 
Committee  151— Alrt>ome  Microwave 
Landing  System  Area  Navigation 
Equipment;  Meeting. 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  151  on  Airborne 
Microwave  Landing  System  (MLS)  Area 
Navigation  Equipment  to  be  held  on 
September  25-27, 1985,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street,  NW.,  Suite  500. 
Washington,  D.C.  200G5. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks:  (2)  Approval  of  Minutes  of  the 
Ninth  Meeting  Held  on  June  5-7. 1985; 
(3)  Review  and  Discuss  Special 
Committee  137  (Airborne  Area 
Navigation  Systems),  Special  Committee 
149  (Airborne  Distance  Measuring 
Equipment)  and  the  European 
Organization  for  Civil  Aviation 


Electronics  (WG-27)  Activities:  (4) 
Briefing  and  Discussion  of  Activities 
Related  to  Helicopter  Operational  Tests 
of  Computer  Centerline  Approaches 
using  Offset  Azimuth;  (5)  Reports  of 
Working  Group  Activities;  (6)  Review  of 
Draft  Committee  Report  on  Minimum 
Operational  Performance  Standards  for 
Airborne  MLS  Area  Navigation 
Equipment;  (7)  Working  Groups  Meet  in 
Separate  Sessions;  (8)  Committee 
Meeting  in  Plenary  Session:  (9) 
Assignment  of  Tasks;  and  (10)  Other 
Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square. 
1425  K  Street  NW..  Suite  500, 
Washington.  DC.  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  D.C.  on  August  21. 
1985. 

Kari  F.  BierKh. 

Designated  Officer. 

|FR  Doc.  85-20604  Filed  8-28-85:  &4S  am) 

BHiJNQ  CODE  4»10-1»-« 


Maritime  Administration 


[Docicet  S-773] 

Moore  McCormadc  BuUc  Transport, 
Inc.;  Application  for  a  Waivw  To 
Permit  Prospecthre  Domestic 
Operation  of  Vessels  Owned  by  a 
Company  Affiliated  WHh  a  Subsidized 
Operator 

Notice  is  hereby  given  that  Moore 
McCormack  Bulk  Transport  Inc.  (MMB) 
by  letter  dated  August  12, 1985,  has 
applied  to  the  Maritime  Administration 
for  permission  under  section  805(a)  of 
the  Merchant  Marine  Act,  1936,  as 
amended  (Act),  to  be  affiliated  with  a 
company  operating  in  the  domestic 
trades.  MMB  has  proposed  with  the 
affiliate  will  own,  operate  and/or 
charter  one  or  two  of  the  tanker  vessels 
named  MORMACSTAR,  MORMACSUN 
and  MORMACSKY  (Vessels)  currenUy 
subject  to  Operating-Differential 
Subsidy  Agreement  Contract  No.  MA/ 
MSB-295  (ODS  Contract). 

MMB  plans  to  have  the  construction- 
differential  subsidy  (CDS)  with  respect 
to  the  Vessels  repaid  pursuant  to  the 
recently  promulgated  CDS  repayment 
regulations,  46  CFR  Part  27a3.  In  order 


35174 


Federal  Register  /  Vol.  50.  No.  168  /  Thursday,  August  29.  1985  /  Notices 


that  the  domestic  trading  restrictions  to 
which  they  are  now  subject  may  be 
lifted.  Permission  is  required  for  the 
operator  of  such  Vessel(s)  to  be 
afTiliated  with  the  operator  of  any 
subsidized  Vessel(s)  subject  to  the  OOS 
Contract. 

Upon  repayment  of  the  CDS  for  any  of 
the  Vessels.  MMB  intends  to  transfer  the 
bareboat  charters  and  operation  of  such 
Vessel  to  a  separate  affiliated  company, 
Moore  McCormack  Marine  Enterprises, 
Inc.  (Enterprises)  which  will  operate  the 
Vessel  in  the  domestic  trade.  It  is  also 
possible  that  Enterprises  will  purchase 
the  Vessel(s)  for  Wilmington  Trust 
Company,  the  owner  trustee,  and  cancel 
the  bareboat  charterfs). 

Any  person,  firm  or  corporation 
having  any  interest  (within  the  meaning 
of  section  a05(a])  in  MMB's  request  and 
desiring  to  submit  comments  concerning 
the  request  must  by  5:00  PM  on 
September  16, 1985,  Tile  written 
comments  in  triplicate  with  the 
Secretary,  Maritime  Administration, 
together  with  petition  for  leave  to 
intervene.  The  petition  shall  state 
clearly  and  concisely  the  grounds  of 
interest,  and  the  alleged  facts  relied  on 
for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if  it 
is  determined  that  petitions  filed  do  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a]  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to  any 
person,  firm,  or  corporation  operating 
exclusively  in  the  coastwise  or 
intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20804  Operating-DifferenUal 
Subsidies) 


National  Highway  Traffic  Safety 
Administration 


By  Order  of  the  Maritime  Administrator, 

Dated:  August  23. 1985. 
GMfjia  P.  SUmas, 
Secretary. 


tor. 

i 


(FR  Doc.  85-20671  Filed  8-28-85;  8:45  am] 
I  COM  4tl«-«l-a 


National  Driver  Register  Advisory 
Committee:  PvtMc  ll«eetir>g;  Correction 

In  FR  Doc.  82-20249  published  on  page 
34227  of  the  issue  for  Friday.  August  23, 
1985,  the  room  number  of  the  meeting  is 
corrected  to  read  room  4200. 

Issued  in  Washington,  D.C.  on  August  23, 
1985. 

Carole  S.  Guzzetta, 
Director,  Executive  Secretariat 
|FR  Doc.  85-20617  Filed  8-28-85;  8:45  am) 
mjjNa  CODE  wM-sa-n 


1977-8S  Wayne  Sctwol  Buses;  Public 
Hearing  Resctieduled 

The  National  Highway  Traffic  Safety 
Administration  has  rescheduled  for 
October  1. 1985,  a  public  hearing 
originally  scheduled  for  September  4, 
1985,  at  which  the  Wayne  Corporation 
will  be  afforded  an  opportunity  to 
present  data,  views,  and  arguments 
relating  to  an  initial  determination  of 
noncompliance  with  Federal  Motor 
Vehicle  Safety  Standard  No.  221.  School 
Bus  Body  Joint  Strength,  in  the  1977-85 
Wayne  school  buses.  Notice  of  the 
initial  determination  of  noncompliance 
and  the  original  scheduling  of  the 
hearing  appeared  in  the  Federal  Register 
on  August  13, 1985  (FR  32671). 

The  rescheduling  of  the  hearing 
responds  to  a  petition  for  additional 
time  in  which  to  prepare  for  the  hearing 
made  by  Wayne  Corporation  in  a  letter 
of  August  16, 1985.  Wayne  represented 
that  it  would  be  unable  to  present  a  full 
statement  of  its  position  on  September  4, 
1985,  because  it  would  have  inadequate 
time  to  analyze  the  information  upon 
which  the  agency  based  its  initial 
determination  of  noncompliance,  as  the 
months  of  August  and  September  are 
traditionally  tfie  time  that  the 
corporation  completes  its  manufacture 
and  delivery  of  school  buses  on  order 
for  the  school  year  that  begins  in 
September  1965;  and  the  original  date 
would  be  unduly  burdensome  for  its 
personnel. 

The  agency  believes  that  the  public 
interest  will  best  be  served  by  a  brief 
postponement  of  the  hearing.  Allowing 
Wayne  additional  time  to  make  a 
complete  presentation  at  the  time  of 
their  hearing  will  facilitate  the  ability  of 
the  public  to  obtain  a  clear 
understanding  of  Wayne's  position  in 
this  matter.  The  agency  believes  that  a 
brief  postponement  will  not  significantly 
compromise  the  public's  interest  in 
safety. 


Therefore,  in  light  of  the  foregoing,  the 
public  hearing  relating  to  the  intitial 
determination  on  noncompliance  with 
Standard  No.  221  in  the  1977-65  Wayne 
school  buses  will  be  held  at  10:00  a.m. 
on  October  1. 1985.  in  Room  2230, 
Department  of  Transportation 
Headquarters  Building.  400  Seventh 
Street  SW.,  Washington,  D.C.  20590. 

Interested  persons  are  invited  to 
participate  through  written  or  oral 
presentations.  Persons  wishing  to  make 
oral  presentations  are  requested  to 
notify  Ms.  Gail  Willis,  Office  of  Vehicle 
Safety  Compliance.  National  Highway 
Traffic  Safety  Administration,  Room 
6113,  400  Seventh  Street  SW., 
Washington.  D.C.  20590,  telephone  202- 
426-2832,  before  close  of  business  on 
September  24, 1985. 

The  agency's  investigative  file  in  this 
matter  is  available  for  public  inspection 
during  working  hours  (7:45  a.m.  to  4:15 
p.m.)  in  the  Technical  Reference  Library, 
Room  5108,  400  Seventh  Street  SW.. 
Washington,  D.C.  20590. 


Issued  on  August  23, 1985. 
Gsorg«  L.  Parker, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  85-20618  Filed  8-26-85: 11:42  am) 
ULUNQ  COOC  «»10-S»-« 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Advisory  Committee  to  ttte  National 
Center  for  State  and  l.ocal  Law 
Enforcement  Training  Meeting 

Name:  Advisory  Committee  to  the 
National  Center  for  State  and  Local  Law 
Enforcement  Training. 
action:  Notice  of  meeting. 

summary:  The  agenda  for  the  meeting 
includes  opening  remarks  by  the 
Director  of  FLETC  and  Committee  Co- 
Chairman;  administrative  matters; 
summary  of  training  activities;  program 
development  status;  new  training 
concepts  for  consideration;  and  new 
business. 

DATE  September  lO-ll.  1985;  9:00  a.m.- 
5:00  p.m. 

AOOnesS:  Building  262,  Room  N-5; 

Federal  Law  Enforcement  Training 

Center.  Glynco,  Georgia  31524. 

CT.  Stevensoa, 

Assistant  Secretary  (Enforcement  and 

Operations). 

[FR  Doc.  85-20649  Piled  8-28-85:  8:45  am) 

SiaiNO  COOC  4*1»-I*-4I 


Federal  Register  /  Vol.  50.  No.  168  /  Thursday,  August  29.  1985  /  Notices 


35175 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administraion  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form.  (3)  the  agency  form  number,  if 
applicable.  (4)  how  often  the  form  must 
be  filled  out.  (5)  who  will  be  required  or 
asked  to  report,  (f.)  an  estimate  of  the 
number  of  responses,  [7]  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue,  NW.  Washington, 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW,  Washington,  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 
Dated:  August  26. 1985. 


By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr., 
Deputy  Administrator. 
Extension 

1.  Department  of  Veterans  Benefits 

2.  Compliance  Report  of  Proprietary 
Institutions 

3.  VA  Form  27-4274 

4.  On  occasion 

5.  Small  Businesses  for  profit 

6.  359  responses 

7.  359  hours 

8.  Not  applicable. 

(FR  Doc.  85-20660  Filed  8-28-85;  8:45  am] 
BILUNO  CODE  t320-01-M 


Cooperative  Studies  Evaluation 
Committee;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Cooperative  Studies 
Evaluation  Committee,  authorized  by  38 
U.S.C.  4101,  will  be  held  at  the  Old 
Colony  Irm.  1st  and  N.  Washington 
Street,  Alexandria,  Virginia,  22313.  on 
November  13  and  14, 1985.  The  meeting 
will  be  for  the  purpose  of  reviewing 
proposed  cooperative  studies  and 
advising  the  Veterans  Administration  on 
the  relevance  and  feasibility  of  the 
studies,  the  adequacy  of  the  protocols, 
and  the  scientific  validity  and  propriety 
of  technical  details,  including  protection 
of  human  subjects.  The  Committee 
advises  the  Director,  Medical  Research 
Service,  through  the  Chief  of  the 
Cooperative  Studies  Program,  on  its 
findings. 


The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
firom  7:30  to  8  a.m..  on  November  13.  and 
14,  to  discuss  the  general  status  of  the 
program.  To  asure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Dr.  Ping  C.  Huang. 
Coordinator,  Cooperative  Studies 
Evaluation  Committee,  Veterans 
Administration  Central  Office, 
Washington.  DC  (202-389-3702),  prior  to 
November  9, 1985. 

The  meeting  will  be  closed  from  8  a.m. 
to  5  p.m.  on  November  13,  and  from  8 
a.m.  to  12  noon  on  November  14,  for 
consideration  of  specific  proposals  in 
accordance  with  provisions  set  forth  in 
subsection  10(d)  of  Pub.  L  92-463.  as 
amended  by  section  5(c)  of  Pub.  L  94- 
409.  and  subsection  (c)(6)  and  (c)(9)(B) 
of  i  552b,  title  5,  United  States  Code. 
During  its  portion  of  the  meeting, 
discussions  and  decisions  will  deal  with 
qualifications  of  personnel  conducting 
the  studies  and  the  medical  records  of 
patients  who  are  study  subjects,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Additionally, 
premature  disclosure  of  the  Committee's 
reccnunendations  would  likely  frustrate 
implementation  of  final  proposed 
actions. 

Dated:  August  21. 1985. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanex, 
Committee  Management  Officer. 
[FR  Doc.  85-20661  FUed  8-28-85;  8:45  amj 
BOliNa  CODE  tSZO-OI-M 
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COMMOOrrV  CRCOrr  CORPONATION 

TMie  AND  OATC  3:00  p.m..  September  6, 

1985. 

PLACE:  Room  lG4A-Admini8tration 

Building,  U.S.  Department  of 

Agriculture,  Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEItEO:  Agenda  tO 

be  announced. 
CONTACT  PERSON  FOR  MORE 
information:  George  E.  Rippel,  Deputy 
Secretary.  Commodity  Credit 
Corporation.  Room  5714  South  Building, 
U.S.  Department  of  Agricultxire,  Post 
Office  Box  2415,  Washington,  D.C 
20013;  telephone  [202)  447-4785. 

Dated:  August  26, 1985. 

Geoi^  E  Rippel, 

Deputy  Secretary,  Commodity  Credit 
Corporation. 

[FR  Doc.  85-20780  Filed  8-27-85;  11:34  am) 

anXJNO  COOC  3410-0».4I 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:00  a.m.  on  Monday, 
August  26, 1985,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Director 
H.  Joe  Selby  (Acting  Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 


Application  of  Georgetown  Savings  Bank, 
an  operating  noninsured  savings  bank 
located  at  7  North  Street,  Georgetown, 
Massachusetts,  for  Federal  deposit  insurance. 

Application  of  National  Bank  of  Commerce, 
Memphis,  Tennessee,  for  consent  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  the  Germantown, 
Tennessee,  Branch,  and  the  Raleigh  and 
Whitehaven  Branches  located  in  Memphis, 
Tennessee,  of  Home  Federal  Savings  and 
Loan  Association  of  Memphis,  Memphis, 
Tennessee,  a  non-FDIC-insured  institution. 

Recommendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 
Case  No.  46,305-NR 

Penn  Square  Bank,  National  Association. 
Oklahoma  City,  Oklahoma 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  August  26, 1985. 
Federal  Deposit  hisurance  Corporation. 
Hoyla  L  Robinson, 
Executive  Secretary. 
(FR  Doc.  85-20751  File  8-27-65;  11:14  am] 
aiuMO  COOC  tTA*^i-m 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday.  September  3, 1985.  to  consider 
the  following  matters: 

Summary  Agenda;  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities  and  to 
establish  one  branch: 

The  Bank  of  Massachusetts,  Chelsea, 
Massachusetts,  an  insured  State  nonmember 
bank,  for  consent  to  purchase  certain  assets 
of  and  assume  the  hability  to  pay  deposits 
made  in  Social  Services  Credit  Union.  Boston, 
Massachusetts,  a  non-FDIC-insured 


institution,  and  for  consent  to  establish  the 
sole  office  of  Social  Services  Credit  Union  as 
a  branch  of  the  Bank  of  Massachusetts. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities  and 
establish  two  branches: 

Mid-State  Bank  and  Trust  Company, 
Altoona,  Permsylvania.  an  insured  State 
nonmember  bank,  for  consent  to  purchase  the 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  the  New  Enterprise  Bank. 
New  Enterprise,  Pennsylvania,  and  to 
establish  the  two  offices  of  the  New 
Enterprise  Bank  as  branches  of  Mid-State 
Bank  and  Trust  Company. 

Application  for  consent  to  consolidate 
and  establish  seven  branches: 

Northampton  Institution  for  Savings, 
Northampton,  Massachusetts,  an  insured 
mutual  savings  bank,  for  consent  to 
consolidate,  under  its  charter  and  with  the 
title  "Heritage/NIS  Bank  for  Savings,"  with 
Heritage  Bank  for  Savings,  Amherst, 
Massachusetts,  and  for  consent  to  establish 
the  seven  offices  of  Heritage  Bank  for 
Savings  as  branches  of  the  resultant  bank. 

Memorandum  and  resolution  re: 
Notice  of  application  of  Cape  Cod  Bank 
and  Trust  Company,  Hyannis, 
Massachusetts  to  withdraw  securities 
from  listing  with  the  Boston  Stock 
Exchange. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  Hquidator.  or  liquidating  agent 
of  those  assets: 

Case  No.  46.299-SR 

The  Citizens  State  Bank  Viola,  Kansas 
Case  No.  46.300-SR 

Franklin  Bank  Houston,  Texas 
Case  No.  46.301-L 

The  First  National  Bank  of  Midland 
Midland,  Texas 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 
No  matters  scheduled. 
The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
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Building  located  at  550-17th  Street.  NW.. 
Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
380-4425. 

Dated:  August  27, 1965. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

[FR  Doc.  85-20795  Filed  8-27-85;  2:53  pm) 
MIXINQ  COM  •714-01-M 


FIDUIAL  DEPOSIT  INSUMANCt 
CORKMUTION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  522b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  September  3, 
1985,  the  Federal  Deposit  Insurance 
Corportation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b{c)(2).  (c)(4).  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c){10)  of  TiUe 
5,  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Govemment  in  the  Sunshine  Act'  (5 
U.S.C.  552b(c)(6).  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Request  for  reconsideration  of  a 
previous  denial  of  an  application  for 
Federal  deposit  insurance: 

Anchor  Thrift  ft  Loan  Association,  an 
operating  noninsured  industrial  bank  located 
at  1029  Pacific  Coast  Highway.  Seal  Beach. 
California. 


Recommendation  regarding  the 
liquidation  of  bank's  assets  acquired  by 
the  Corporation  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  45,83e-L  (Amendmeni) 
The  First  National  Bank  of  Midland. 
Midland,  Texas 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  ets.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c](6]  of 
the  "Govemment  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(e]). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street,  NW.. 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation ,  at  (202) 
389-4425. 

Dated:  August  27, 1985. 
Federl  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  85-20796  Filed  8-27-85;  ^52  pm] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  date:  9:30  a.m.,  Thursday, 

September  5. 1985. 

WJ^CE:  1776  G  Street,  NW.,  Washington, 

D.C.  20456,  Filene  Board  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Review  of  Central  Liquidity  Facility 
Landing  Rate. 

3.  Insurance  Fund  Report. 

4.  Proposed  Rule;  Credit  Union  Service 
Organizations.  Part  701.27,  NCUA  Rules  and 
Regulations. 

5.  Proposed  Revision  to  Part  748,  NCUA 
Rules  and  Regulations,  Report  of  Crime  and 
Catastrophic  Acts. 

6.  Operating  Income  for  Calendar  Year 
1986. 

recess:  10:20  a.m. 

TIME  AND  date:  10:30  a.m.,  Thursday, 

September  5,  1985. 

PLACE:  1778  G  Street,  NW..  Washington. 

D.C.  20456,  Filene  Board  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 


2.  Central  Liquidity  Facility  Lines  of  Credit 
for  State  Credit  Union  Share  Insurance 
Corporations.  Closed  pursuant  to  exemption 
(8). 

3.  Special  Assistance  to  Prevent 
Liquidation  Under  Section  206  of  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
exemptions  (8)  and  (9KAMti). 

4.  Administrative  Action  Under  Section 
lie(3)(b)  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptioiu  (6)  and 
(9)(A)(ii). 

5.  Appeal  of  Preliminary  Share  Insurance 
Determination.  Closed  piuvuont  to 
exemptions  (8)  and  (9)(A)(ii). 

6.  Appeal  of  Govemment  Priority  Claim 
Determination.  Closed  pursuant  to 
exemptions  (8).  (9)(A)(ii)  and  (9)(B). 

7.  Reports  to  the  Board.  Closed  pursuant  to 
exemptions  (8)  and  (9}(A)(ii). 

8.  Personnel  Actions.  Qoocd  pursoant  to 
exemptions  (2)  and  (6). 

FOR  MORE  MMMMATKM  CONTACTS 
Rosemary  Brady,  Secretary  of  the  Board, 
Telephone  (202)  357-1100. 
Roeemary  Brady, 

Secretaty  of  the  Board. 

[FR  Doc.  85-20794  Filed  8-27-8S;  2:40  pm) 

MUJNacooe  tcss-oi-m 


NATIONAL  TRANSPORTATION  SAPCTV 
BOARD 

[NM-SS-10] 

"FEDERAL  REOI8TER"  CITATKM  OT 
PREVIOUS  ANNOUNCCMEHrr.  50  FR  33888, 

August  21, 1985. 

PREVIOUSLY  ANNOUNCED  TtME  AND  DATI 

OF  MEETING:  9  ajn.,  Tuesday,  August  27, 
1985. 

CHANGE  IN  MEETING:  A  majority  of  the 
Board  determined  by  recorded  vote  that 
the  business  of  the  Borad  required 
changing  the  date  of  this  meeting  to 
Thursday,  August  29.  in  order  to  obtain 
a  quorum  and  that  no  eariier 
announcement  was  possible. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Catherine  T.  KapuU. 

Catherine  T.  Kaputa. 

Alternate  Federal  Register  Liaison  Officer. 
June  13. 1985. 

[FR  Doc.  85-20820  Filed  8-^-65:  3:52  pmj 

BIU.IMO  COOC  7S33-01-4I 


SECURITIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Govemment  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  3, 1985. 

A  closed  meeting  will  be  held  on 
Wednesday.  September  4. 1965.  at  2:30 
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p.m.  Open  meetings  will  be  held  on 
Thursday.  September  5. 1985.  at  9:30 
a.m.  and  on  Wednesday.  September  11. 
1985.  at  9:30  a.m..  in  Room  1C30. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b{c)  (4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4).  (8).  (9)(i)  and  (10). 

Commissioner  Peters,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
September  4, 1965,  at  2:30  p.m..  will  be: 

Withdrawal  of  authorization  for 
administrative  proceeding  of  an  enforcement 
nature. 

Institution  of  administrative  proceedings  of 
an  errforcerrvent  nature. 

Setliement  of  administrative  proceedings  of 
an  enforcemerrt  nature. 

Institution  of  injunctive  action. 

The  subject  matter  of  the  open 
meetings  scheduled  for  Thursday. 
September  5, 1985.  and  Wednesday. 
September  11. 1985  from  9:30  a.m.  to  5:00 
p.m..  will  be: 

The  Commission  will  meet  with 
representatives  of  the  legal,  financial,  and 
business  communities  to  discuss  major  issues 
of  mutual  interest  and  concern,  including,  but 
not  limited  to,  tender  offer  regulation, 
internationalization  of  the  securities  markets, 
currency  and  interest  rate  swaps,  and  new 
financial  products  and  services.  For  further 
information  please  contact  Alan  L  D>'e  at 
(202)  272-2014. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Alan  L 
Dye  at  (202)  272-2014. 
John  Wheeler. 
Secretary. 
August  27. 1985. 

(FR  Doc.  85-20828  Filed  8-27-85:  M0\  pm] 
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Thursday 
August  29,  198S 


Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  61 

Certification  of  Student  Recreational, 
Recreational,  Student  Private,  and  Private 
Pilots;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  61 
[Docket  No.  24695;  Nottc*  No.  85-13A1 

Certification  of  Student  Recreational. 

Recreational,  Student  Private,  and 

Private  Pilots 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM);  extension  of  comment  period. 

summary:  This  notice  announces  the 
e.\tension  of  the  comment  period  for 
Notice  of  Proposed  Rulemaking  No.  65- 
13.  which  invites  comments  relative  to 
amending  the  regulations  to  establish 
recreational  pilot  certificates,  introduce 
new  concepts  in  pilot  certification,  add  a 
2-hour  annual  training  requirement  for 
recreational  and  private  pilots,  and 
establish  annual  review  and  recent 
flight  experience  requirements  for 
recreational  and  private  pilots  with  less 
than  400  hours  of  flight  time.  The  intent 
of  this  proposal  is  to  introduce  training 
techniques  that  involve  a  more  basic 
approach  to  flight  fundmentals  as  well 
as  training  and  testing  to  a  standard  in 
lieu  of  traditional  aeronautical 
experience  requirements.  This  extension 
is  necessary  to  afford  all  interested 
parties  an  opportunity  to  present  their 
views  on  the  proposed  rulemaking. 
date:  Comments  must  be  received  on  or 
before  October  24. 1985. 
ADORESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention,  Rules  Docket 
(AGC-204),  Docket  No.  24695,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  or  delivered  in 
duplicate  to:  Room  916,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  All  comments 
must  be  marked:  Docket  No.  24695. 
Comments  may  be  inspected  in  Room 
916  weekdays,  except  Federal  holidays 
between  8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Byers.  Certification  Branch. 
AFO-840,  General  Aviation  and 
Commercial  Division.  Office  of  Flight 
Operations,  800  Independence  Avenue 
SW..  Washington.  DC  20591.  Telephone 
(202)  426-8196. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
action  by  submitting  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  identify  the 
docket  number  and  be  submitted  in 
duplicate  to  the  address  indicated 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  final  action  on  this 


proposed  rulemaknig.  The  proposals 
contained  in  Notice  85-13  may  be 
changed  in  light  of  comments  received. 
All  comments  submitted  will  be 
available  in  the  rules  docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  24695."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 
Availability  of  NPRM 

Any  person  may  obtain  a  copy  of 
Notice  85-13  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs.  Attention: 
Public  Inquiry  Center,  APA-430,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  Notice  85-13. 

Persons  interested  in  being  placed  on  ^ 
the  mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedures. 

Background 

On  June  25. 1985.  the  FAA  published 
Notice  85-13  (50  FR  26286).  which 
provided  for  a  90-day  comment  period, 
closing  on  September  24. 1985.  In  that 
notice,  the  FAA  proposed  many  changes 
that  would  have  considerable  effect  on 
recreational  and  private  pilots.  It 
proposed  to  amend  the  regulations  to 
establish  a  new  kind  of  pilot  certificate, 
a  recreational  pilot  certificate.  The 
notice  proposed  changes  in  the  process 
by  which  private  pilots  must  quality  for 
pilot  certificates.  The  notice  also 
proposed  increased  periodic  training 
requirements  and  review  requirements 
for  private  pilots.  The  intent  of  this 
proposal  is  to  introduce  training 
techniques  that  involve  a  more  basic 
approach  to  flight  fundamentals  as  well 
as  training  to  a  standard  in  lieu  of 
traditional  experience  requirements. 

The  FAA  invited  interested  persons  to 
submit  comments  and  suggestions  as  to 
future  action  regarding  this  rulemaking. 
Since  Notice  85-13  was  published, 
several  requests  have  been  received  for 
extension  of  the  comment  period  from 
persons  wishing  more  time  in  which  to 
study  the  proposal  and  to  prepare 
comments. 

This  is  one  of  the  largest  single 
proposals  affecting  general  aviation 
pilots  issued  by  the  FAA  in  years.  The 
FAA  considers  it  vital  to  obtain  the 
comments  of  all  interested  persons 


concerning  the  potential  safety  and 
economic  impact  of  the  proposal  and  to 
obtain  suggestions  for  improving  it. 

The  proposal  has  received  intense 
interest  from  the  general  aviation 
community.  One  large  organization 
requested  500  additional  copies  to 
distribute  among  its  membership. 
Conclusion 

This  document  extends  the  comment 
period  on  an  NPRM  to  afford  the  public 
and  industry  with  additional  time  in 
which  to  review  and  respond  to  this 
notice.  For  reasons  discussed  in  Notice 
85-13.  the  FAA  has  determined  the 
notice  involves  a  proposed  regulation 
which  is  considered  to  be  significant  as 
defined  in  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979)  and  that  the 
notice  is  not  major  as  defined  in 
Executive  Order  12291.  In  addition,  for 
the  above  reasons,  the  FAA  certifies 
that  the  regulations,  if  promulgated,  will 
not  have  a  significant  economic  impact  . 
on  a  substantial  number  of  small 
entities. 
Extension  of  Comment  Period 

A  major  general  aviation  organization 
with  more  than  100,000  members  and 
representing  a  category  of  pilots  who 
would  be  most  affected  by  the  proposed 
rule  change  to  Part  61  has  requested  that 
the  FAA  extend  the  comment  period  to 
allow  its  members  and  affected  pilots  to 
become  familiar  with  the  proposal. 

The  FAA  has  become  aware  that 
many  individuals  in  industry  have  not 
received  this  notice  and  may  not  have 
had  an  opportunity  to  comment  on  its 
contents  within  the  original  comment 
period.  The  FAA  recognizes  that 
disseminating  material  such  as  Notice 
85-13  to  all  interested  persons  takes 
time.  In  addition,  it  takes  time  to  fully 
analyze  the  proposals  so  that  all 
potential  problem  areas  are  identified 
and  broiij^t  to  the  agency's  attention. 
For  this  reason,  the  FAA  does  not  wish 
to  unduly  rush  this  important  process. 

In  consideration  of  the  above,  the 
FAA  concludes  that  the  comment  period 
should  be  extended.  Accordingly,  the 
comment  period  for  Notice  85-13  is 
extended  to  October  24, 1985. 
List  of  Subjects  in  14  CFR  Part  61 

Aviation  safety.  Student  private 
pilots,  Private  pilots.  Eligibility 
requirements.  Aeronautical  knowledge, 
Operational  experience.  Cross  country 
flight  privileges,  limitations. 

Authority:  49  U.S.C.  1354(a).  1355. 1421. 
1422.  and  1427;  49  U.S.C.  106(g)  (revised.  Pub. 
L  97-449.  January  12. 1983). 

Issued  in  Washington.  DC,  on  August  26. 
1985. 

WilUam  T.  Brennan. 

Acting  Director  of  Flight  Operations. 

[FR  Doc.  85-20632  Filed  8-2&-65: 12:26  pm] 
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Part  III 


Environmental 
Protection  Agency 

40  CFR  Part  761 

Response  to  Exemption  Petitions; 
Proposed  Rule  and  Response  to  Ward 
Transformer  Company  Petition  for 
Exemption;  Denial  of  Exemption  Petition 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 
[OPTS-66008C;  TSH  FRL  2889-3) 

Response  to  Exemption  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  rule  proposes  action  on 
22  petitions  for  exemption  from  the 
prohibition  against  the  manufacture, 
processing,  and  distribution  in 
commerce  of  PCBs.  In  this  rule.  EPA 
proposes  to:  grant  eight  individual 
exemption  petitions;  grant  a  class 
exemption  including  six  individual 
exemption  petitions;  deny  six  individual 
exemption  petitions;  and  dismiss  two 
individual  exemption  petitions. 
DATES:  An  informal  hearing,  if 
requested,  will  be  held  in  Washington. 
D.C.  approximately  October  28. 1985. 
The  exact  time  and  location  of  the 
hearing  will  be  available  by  calling 
EPA"s  TSCA  Assistance  Office  hsted 
under  "FOR  FURTHER  INFORMATION 
CONTACT."  Comments  on  the  proposed 
rule  and  requests  to  participate  in  the 
informal  hearing  must  be  submitted  by 
October  15. 1985.  Reply  comments  made 
in  response  to  issues  raised  at  the 
hearing  must  be  submitted  no  later  than 
1  week  after  the  date  of  that  hearing. 

See  Unit  I  of  supplementary 
INFORMATION  for  EPA's  procedures  for 
conducting  rulemaking  on  these 
exemption  petitions. 

ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triphcate  to: 
Document  Control  Officer  (TS-793). 

Office  of  Toxic  Substances. 

Environmental  Protection  Agency. 

Room  E-20a  401  M  St..  SW.. 

Washington.  DC  20460. 

Comments  should  include  the  docket 
number  OPTS-66008C.  Comments 
received  on  this  proposed  rule  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays,  in  Rm. 
E-107  at  the  address  given  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Room  E-543.  401  M 
St..  SW..  Washington,  DC  20460.  Toll 
free:  [800-424-9065).  In  Washington. 
D.C:  (554-1404).  Outside  the  USA: 
(Operator-202-554-1404). 

Copies  of  this  proposed  rule  and  its 
support  documents  can  be  obtained 


from  the  TSCA  Assistance  Office  listed 

above. 

SUPPLEMENTARY  INFORMATION: 

1.  Comments  and  Rulemaking 
Procedures 

A.  Confidential  Business  Information 

EPA  encourages  the  submission  of 
nonconfidential  information.  However, 
commenters  who  believe  that  they  can 
state  their  position  only  by  using 
information  claimed  confidential  may 
submit  it  in  accordance  with  the 
requirements  of  40  CFR  750.16  (for 
manufacturing  exemptions)  and  40  CFR 
750.36  (for  processing  and  distribntion  in 
commerce  exemptions).  Commenters 
who  submit  confidential  information 
must,  at  the  same  time,  submit  a 
nonconfidential  summary  of  the 
information  claimed  to  be  confidential 
for  inclusion  in  the  public  record.  Please 
mark  information  claimed  confidential 
"CONFIDENTIAL"  and  send  it  via 
certified  mail  to  the  Document  Control 
Officer  (see  address  listed  under 
"ADDRESS").  Information  so  marked  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  Part 

2.  Information  not  marked 
"CONFIDENTIAL"  will  be  placed  in  the 
public  record  and  may  be  disclosed 
publicly  by  EPA  without  prior  notice. 

B.  Hearing 

EPA  wiU  conduct  the  hearing  in 
accordance  with  EPA's  "Procedures  for 
Conducting  Rulemaking  Under  section  6 
of  the  Toxic  Substances  Control  Act" 
under  40  CFR  Part  750.  Persons  who 
want  to  participate  in  the  informal 
hearing  must  write  to  EPA's  TSCA 
Assistance  Office  (see  address  under 
"FOR  FURTHER  INFORMATION  CONTACT"). 
All  requests  to  participate  must  include 
an  outline  of  topics  to  be  addressed,  the 
amount  of  time  requested  for  the 
opening  statement,  and  the  names  of 
participant*.  The  informal  hearing  is 
meant  to  provide  an  opportunity  for 
petitioners  and  other  interested  parties 
to  present  additional  information  or  to 
discuss  new  issues,  not  to  repeat 
information  already  presented  in  written 
comments. 

II.  Background 

A.  Statutory  Authority 

Section  6(e)  of  the  Toxic  Substances 
Control  Act  (TSCA)  15  U.S.C.  2605(e). 
generally  prohibits  the  manufacture  of 
PCBs  after  January  1. 1979.  and  the 
processing  and  distribution  in  commerce 
of  PCBs  after  July  1. 1979. 

Section  6(e)(3)(B)  of  TSCA  provides 
that  any  person  may  petition  the 
Administrator  for  an  exemption  from  the 
prohibition  against  the  manufacture, 


processing,  and  distribution  in 
commerce  of  PCBs.  The  Administrator 
may  by  rule  grant  an  exemption  if  the 
Administrator  finds  that  "(i)  an 
unreasonable  risk  injury  to  health  or 
environment  would  not  result,  and  (ii) 
good  faith  efforts  have  been  made  to 
develop  a  chemical  substance  which 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  and 
which  may  be  substituted  for  such 
polychlorinated  biphenyl."  The 
Administrator  may  set  terms  and 
conditions  for  an  exemption  and  may 
grant  an  exemption  for  not  more  than  1 
year. 

EPA's  Interim  Procedural  Rules  for 
PCB  Manufacturing  Exemptions 
describe  the  required  content  of 
manufacturing  exemption  petitions  and 
the  procedures  EPA  follows  in 
rulemaking  on  exemption  petitions. 
Those  rules  were  published  in  the 
Federal  Register  of  November  1. 1978  (43 
FR  50905)  and  are  codified  at  40  CFR 
750.10  through  750.21. 

EPA's  Interim  Procedural  Rules  for 
Processing  and  Distribution  in 
Commerce  Exemptions  describe  the 
required  content  of  processing  and 
distribution  in  commerce  exemption 
petitions  and  the  procedures  EPA 
follows  in  rulemaking  on  exemption 
petitions.  Those  rules  were  published  in 
the  Federal  Register  of  May  31. 1979  (44 
FR  31560)  and  are  codified  at  40  CFR 
750.30  through  750.41. 

B.  History  of  This  Rulemaking 

In  the  Federal  Register  of  July  10. 1984 
(49  FR  28172).  EPA  promulgated  the  final 
PCBs  Exclusions.  Exemptions,  and  Use 
Authorizations  Rule  (hereinafter 
referred  to  as  the  Uncontrolled  PCB 
Rule)  addressing  the  manufacture, 
processing,  distribution  in  commerce, 
and  use  of  certain  inadvertently 
generated  and  recycled  PCBs  in  low 
level  concentrations.  That  rule  amends 
the  PCB  rule  published  in  the  Federal 
Register  of  October  21. 1982  (47  FR 
46980)  (the  Closed  and  Controlled 
Waste  Manufacturing  Processes  Rule) 
by  excluding  additional  processes  from 
regulation. 

In  the  same  issue  of  the  Federal 
Register,  the  Final  PCB  Exemptions  Rule 
(49  FR  28154)  acted  on  109  of  the 
pending  exemption  petitions  and 
deferred  action  on  the  Ward 
Transformer  petition  and  on  49  petitions 
for  exemption  to  manufacture,  process, 
and  distribute  in  commerce 
inadvertently  generated  PCBs.  EPA 
beUeved  that  many  petitions  may  have 
been  made  unnecessary  by  the 
Uncontrolled  PCBs  Rule.  A  notice  of 
final  action  addressing  the  Ward 
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Transfonner  petition  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

In  the  July  10. 1984  proposed  rule- 
related  notice  (49  FR  28203).  EPA 
requested  that  the  49  petitioners 
affected  by  the  Uncontrolled  PCB  Rule 
evaluate  that  rule  and  determine 
whether  they  still  need  an  exemption. 
Any  petitioner  still  needing  an 
exemption  was  to  submit  written 
comments  renewing  its  petition  by 
October  1. 1984.  EPA  stated  that  the 
Agency  would  issue  a  notice  of 
proposed  rulemaking  on  renewed 
petitions.  Eight  of  the  49  petitions  were 
renewed.  The  other  41  petitioners  either 
withdrew  their  petitions  or  failed  to 
renew  their  petitions  by  the  end  of  the 
comment  period. 

After  promulgation  of  the  Final  PCB 
Exemptions  Rule.  EPA  received  and 
accepted  for  consideration  14  new 
exemption  petitions.  Thus,  this  rule 
proposes  action  on  22  petitions  for 
exemption  from  the  prohibitions  on  the 
manufacture,  processing,  and 
distribution  in  commerce  of  PCBs.  The 
November  1, 1983  Proposed  PCB 
Exemptions  rule  describes  in  detail  the 
history  of  PCB  regulations.  Specific  PCB 
regulations  and  their  history  are 
discussed  in  later  units  of  this  rule 
where  applicable  to  the  disposition  of 
exemption  petitions. 

C.  Effect  of  This  Rule  on  Previous  Policy 
Statements 

In  the  Federal  Register  of  January  2. 
1979  (44  FR  108),  EPA  announced  diat 
petitioners  who  had  previously  filed 
manufacturing  exemption  petitions 
could  continue  the  activities  for  which 
they  sought  exemption  until  EPA  acted 
on  their  petitions.  In  the  Federal  Register 
of  March  5. 1980  (45  FR  14247).  EPA 
extended  this  policy  to  allow  all 
petitioners  to  continue  the  activities  for 
which  they  sought  exemption  until  EPA 
acted  on  their  petitions,  as  long  as 
activities  were  underway  before  January 
1. 1979  (for  manufacturing)  or  July  1. 
1979  (for  processing  and  distribution  in 
commerce). 

The  following  exemption  petitions  are 
for  activities  which  were  not  underway 
prior  to  the  appropriate  dates:  the 
Mobay  petition  to  distribute  in 
commerce  or  export  PCBs;  the 
Dainichiseika  petition  to  export  PCBs; 
the  Supelco  petition  to  export  PCBs;  the 
Radian  petition  to  export  PCBs;  and  the 
ALCOA  petitions  to  distribute  in 
commerce,  import  and  export  PCBs. 
Petitioners  have  not  been  allowed  to 
pursue  PCB  activities  under  those 
petitions  until  EPA  takes  final  action. 

Once  EPA  has  acted  to  grant  or  deny 
an  exemption  petition.  EPA's  policy  of 


permitting  activities  to  continue  will 
become  unnecessary.  In  the  final  PCB 
Exemptions  Rule  published  in  the 
Federal  Register  of  July  10. 1984  (49  FR 
28154),  EPA  revoked  the  policy  for  those 
pre-1979  petitions  on  which  final  action 
was  taken.  EPA  will  revoke  the  policy 
for  all  exemption  petitions  included  in 
this  rulemaking  as  of  the  effective  date 
of  the  final  rule. 

A  petitioner  whose  exemption  is 
granted  will  be  allowed  to  manufacture, 
process  or  distribute  in  commerce  PCBs 
only  for  the  period  of  time  granted  in  the 
final  rule.  When  the  exemption  expires, 
a  petitioner  will  not  be  permitted  to 
engage  in  such  activities,  even  if  it 
renews  its  exemption  request,  until  EPA 
has  acted  on  that  request.  This 
limitation  does  not  apply  to 
manufacturers,  processors,  and 
distributors  of  PCBs  in  "small  quantities 
for  research  and  development"  for 
whom  EPA  is  proposing  to  grant 
exemption  in  Unit  V.D  of  this  proposed 
rule. 

EPA  will  continue  its  poUcy  of 
requiring  petitioners  who  file  late 
exemption  petitions  to  show  "good 
cause"  why  EPA  should  accept  the 
petition  as  described  in  the  notice 
published  in  the  Federal  Register  of 
March  5. 1980  (45  FR  14247).  New 
exemption  petitions  submitted  by 
petitioners  denied  exemptions  in  this 
rulemaking  will  be  considered  as  late 
petitions. 

III.  Unreasonable  Risk  Finding 

Section  6(e)(3)(B)(i)  of  TSCA  requires 
a  petitioner  to  show  that  granting  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

To  determine  whether  a  risk  is 
unreasonable.  EPA  balances  the 
probability  that  harm  will  occiu'  against 
the  benefits  to  society  from  granting  an 
exemption.  Specifically,  EPA  considers 
the  following  factors: 

1.  The  effect  of  PCBs  on  human  health 
and  the  environment,  including  the 
magnitude  of  PCB  exposure  to  humans 
and  the  environment. 

2.  The  benefits  to  society  of  granting 
an  exemption  and  the  reasonably 
ascertainable  economic  consequences  of 
denying  an  exemption  petition. 

These  are  essentially  the  same  factors 
that  EPA  considers  under  TSCA  section 
6(c)  in  deciding  whether  a  chemical 
substance  or  mixture  presents  an 
unreasonble  risk  of  injury  to  health  or 
the  environment  under  TSCA  section 
6(a),  and  in  evaluating  uses  of  PCBs 
under  TSCA  section  6(e). 


A.  Effects  on  Human  Health  and  the 
Environment 

In  deciding  whether  to  grant  an 
exemption.  EPA  considers  the  effects  of 
PCBs  on  human  health  and  the 
environment,  including  the  magnitude  of 
PCB  exposure  to  humans  and  the 
environment.  The  effects  of  PCBs  are 
described  in  various  documents  that  are 
part  of  the  rulemaking  record  for  the 
PCB  Ban  Rule  published  in  the  Fadaial 
Register  of  May  31. 1979  (44  FR  31514). 
Before  the  proposed  PCB  Exemption 
Rule  was  published.  EPA  evaluated  this 
information  along  with  new  information 
submitted  to  the  Agency  and  other 
recent  Uterature.  The  results  are 
presented  in  EPA's  "Response  to 
Comments  on  the  Health  Effects  of 
PCBs"  (August  19. 1982).  During  the 
proposed  PCB  Exemptions  Rule,  two 
commenters  presented  additional 
information  on  the  adverse  health 
effects  of  PCBs.  EPA  evaluated  this 
information  as  well  as  other  recent 
Uterature.  and  has  determined  that  none 
of  the  information  submitted  changes 
EPA's  conclusions  about  the  health 
effects  of  PCBs.  The  results  are 
presented  in  EPA's  "Response  to 
Comments  on  the  Proposed  PCB 
Exemptions  Rule"  (June  1984)  and 
"Response  to  Comments  on  the 
Uncontrolled  PCB  Rule"  (June  1984).  All 
of  these  documents  are  included  in  the 
rulemaking  record  and  are  summarized 
below.  Copies  of  these  docimients  are 
available  from  EPA's  TSCA  Assistance 
Office  (see  address  Usted  under  Fon 

FURTHER  INFORMATKMf  CONTACT). 

1.  Health  effects.  EPA  has  determined 
that  PCBs  are  toxic  and  persistent.  PCBs 
can  enter  the  body  through  the  lungs, 
gastrointestinal  tract,  and  skin,  circulate 
throughout  the  body,  and  be  stored  in 
the  fatty  tissue. 

Available  animal  studies  indicate  an 
oncogenic  potential,  the  degree  to  which 
would  depend  on  exposure.  Available 
epidemiologic  data  are  not  adequate  to 
confirm  or  negate  oncogenic  potential  in 
humans  at  this  time.  Further 
epidemiological  research  is  needed  to 
correlate  human  and  animal  data,  but 
EPA  finds  no  evidence  to  suggest  that 
the  animal  data  would  not  predict  an 
oncogenic  potential  in  humans. 

In  addition.  EPA  finds  that  PCBs  may 
cause  reproductive  effects, 
developmental  toxicity,  and 
oncogenicity  in  humans  exposed  to 
PCBs.  Available  data  show  that  some 
PCBs  have  the  ability  to  alter 
reproductive  processes  in  mammalian 
species,  sometimes  even  at  doses  that 
do  not  cause  other  signs  of  toxicity. 
Animal  data  and  Umited  available 
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human  data  indicate  that  prenatal 
exposure  to  PCBs  can  result  in  various 
degrees  of  developmental  toxic  effects. 
Postnatal  effects  have  been 
demonstrated  in  immature  animals, 
following  exposure  to  PCBs  prenatally 
and  via  breast  milk. 

In  some  cases  chloracne  may  occur  in 
humans  exposed  to  PCBs.  Severe  cases 
of  chloracne  are  painful  and  disfiguring, 
and  symptoms  may  persist  for  an 
extended  time.  Although  the  effects  of 
chloracne  are  reversible,  EPA  considers 
these  effects  to  be  significant. 

2.  Environmental  effects.  Certain  PCB 
congeners  are  among  the  most  stable 
chemicals  known  and  decompose  very 
slowly  once  they  are  in  the  environment. 
They  remain  in  the  environment  and  are 
taken  up  and  stored  in  the  fatty  tissue  of 
organisms.  EPA  has  concluded  that 
PCBs  can  be  concentrated  in  fresh  water 
and  marine  organisms.  The  transfer  of 
PCBs  up  the  food  chain  from 
phytoplankton  to  invertebrates,  fish,  and 
mammals  can  result  ultimately  in  human 
exposure  through  consumption  of  food 
sources  containing  PCBs.  Available  data 
show  that  PCBs  affect  the  productivity 
of  phytoplankton  and  the  composition  of 
phytoplankton  communities;  cause 
deleterious  effects  on  environmentally 
important  freshwater  invertebrates:  and 
impair  reproductive  success  in  birds  and 
mammals. 

PCBs  also  are  toxic  to  mammals  at 
very  low  exposure  levels.  The  survival 
rate  and  reproductive  success  of  fish 
can  be  adversely  affected  in  the 
presence  of  PCBs.  Various  sublethal 
physiological  effects  attributed  to  PCBs 
have  been  recorded  in  the  literature. 
Abnormalities  in  bone  development  and 
reproductive  organs  have  also  been 
demonstrated. 

3.  Risks.  Toxicity  and  exposure  are 
the  two  basic  components  of  risk.  Based 
on  animal  data,  EPA  concluded  that  in 
addition  to  chloracne,  there  is  the 
potential  for  reproductive  effects, 
developmental  toxicity,  and 
oncogenicity  in  humans.  EPA  also 
concluded  that  PCBs  present  a  hazard  to 
the  environment. 

Minimizing  exposure  to  PCBs  should 
minimize  any  potential  risk.  EPA  takes 
exposure  into  consideration  in 
evaluating  exemption  petitions. 

B.  Benefits  and  Costs 

The  benefits  to  society  of  granting  an 
exemption  and  the  reasonably 
ascertainable  costs  of  denying  a  petition 
vary  depending  on  the  petitioner  and  the 
activity  for  which  exemption  is 
requested.  EPA  has  taken  the  benefits 
and  costs  into  consideration  when 
evaluating  each  exemption  petition.  The 
specific  benefits  and  costs  of  denying 


each  petition  are  discussed  in  later  units 
of  this  proposed  rule. 

IV.  Good  FaUh  Efforts  Finding 

Section  6(e](3)(Bl(ii)  of  TSCA  requires 
petitioners  to  make  good  faith  efforts  to 
develop  a  chemical  substance  which 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  and 
which  may  be  substituted  for  PCBs 
before  EPA  can  grant  an  exemption. 
EPA  considers  several  factors  in 
determining  whether  a  petitioner  has 
made  good  faith  efforts.  For  each 
exemption  petition,  EPA  considers  the 
kind  of  exemption  which  the  petitioner 
is  requesting,  whether  substitutes  exist, 
and  whether  the  petitioner  expended 
time  and  money  to  develop  or  search  for 
a  substitute.  In  each  case  the  burden  is 
on  the  petitioner  to  show  specifically 
what  it  does  to  substitute  non-PCBs  for 
PCBs  or  to  show  why  it  does  not  seek  to 
substitute  non-PCBs  for  PCBs.  EPA's 
evaluation  of  each  petitioner's  attempt 
to  demonstrate  a  good  faith  effort  is 
discussed  in  later  units  of  this  proposed 
rule. 

V.  Di^iosition  of  Exemption  Petitions 

A.  Inadvertently  Generated  PCBs 

The  Uncontrolled  PCB  Rule  excluded 
from  the  prohibition  on  the  manufacture, 
processing,  distribution  in  commerce, 
and  use  of  PCBs  those  PCBs 
inadvertently  generated  in  an  "excluded 
manufacturing  process."  An  "excluded 
manufacturing  process"  as  defined  at  40 
CFR  761.3  is  a  manufacturing  process  or 
importation  in  which  the  concentration 
of  inadvertently  generated  PCBs  in  the 
product  is  limited  to  an  annual  average 
of  less  than  25  ppm,  with  a  50  ppm 
maximum,  except  that  the  concentration 
of  inadvertently  generated  PCBs  in  the 
components  of  detergent  bars  must  be 
less  than  5  ppm.  Limits  are  also  placed 
on  the  concentration  of  PCBs  discharged 
to  air  and  water  from  an  excluded 
manufacturing  site. 

The  following  eight  petitions  for 
exemption  to  manufacture,  process,  and 
distribute  in  commerce  inadvertently 
generated  PCBs  above  allowable 
concentation  levels  for  "excluded 
manufacturing  processes"  were 
renewed.  EPA  is  proposing  to  dismiss 
two  of  these  exemption  petitions,  grant 
three  exemptions,  and  deny  three 
exemption  petitions. 

1.  Reed  Plastics,  and  U.S.  Printing  Ink 
Corporation.  EPA  received  two  petitions 
from  processors  of  pigments  containing 
inadvertently  generated  PCBs.  Reed 
Plastics  (Reed).  Holden.  MA  (WSZO,  and 
U.S.  Printing  Ink  Corporation  (USPI). 
East  Rutherford,  N\  07073.  each 
petitioned  for  individual  exemption  to 


process  pigments  containing  PCBs  at 
concentrations  greater  than  regulatory 
limits.  These  companies  currently  have 
to  inventories  of  pigment  containing 
PCBs  above  regulatory  limits.  However, 
they  requested  exemption  to  process 
pigments  containing  PCBs 
above  regulatory  limits  in  the  event  that 
their  suppliers  exceed  regulatory  limits. 
EPA  proposes  to  dismiss  both  the  Reed 
and  USPI  petitions.  Processors, 
distributors,  and  users  of  inadvertently 
generated  PCBs  do  not  need  exemptions, 
for  the  reasons  discussed  below. 

The  Uncontrolled  PCB  Rule  published 
in  the  Federal  Register  of  July  10.  1984 
(49  FR  28172),  placed  limits  on  the 
concentration  of  PCBs  leaving  the  site  of 
processes  which  generate  PCBs  as 
inadvertent  byproducts.  EPA  also 
placed  limits  on  the  concentration  of 
inadvertently  generated  PCBs  in 
products  imported  into  the  United 
States.  The  processing,  distribution  in 
commerce,  and  use  of  products  of 
"excluded  manufacturing  processes"  are 
excluded  from  the  prohibitions  on  the 
processing,  distribution  in  commerce, 
and  use  of  PCBs.  Thus,  the  intent  of  the 
Uncontrolled  PCB  Rule  is  to  limit  the 
addition  of  PCBs  into  the  enviroiunent 
by  regulating  the  concentration  of 
inadvertently  generated  PCBs  in 
products  at  the  point  where  the  PCBs 
are  introduced  into  commerce. 

Processors  and  distributors  of 
products  containing  inadvertently 
generated  PCBs  have  the  responsibility 
of  determining  that  their  suppliers' 
processes  qualify  as  "excluded 
manufacturing  processes,"  or  that  their 
suppliers  have  exemptions  to 
manufacture  or  import,  and  distribute 
PCBs  over  regulatory  limits.  However, 
manufacturer  or  importer  cannot  assign 
its  duty  to  comply  with  limits  on  the 
concentration  of  PCBs  in  products.  Thus, 
EPA  vnll  not  accept  for  consideration 
exemption  petitions  from  processors  and 
distributors  of  inadvertently  generated 
PCBs  except  where  the  petition  is  for  an 
exemption  to  process  or  distribute 
inadvertently  generated  PCBs  in 
inventories  accumulated  prior  to  the 
effective  date  of  the  Uncontrolled  PCB 
Rule  (October  1,  1984). 

In  considering  petitions  for  exemption 
to  manufacture,  import,  or  distribute  in 
commerce  inventories  of  inadvertently 
generated  PCBs  above  allowable  levels, 
EPA  will  evaluate  the  exposures  and 
risks  associated  with  the  further 
processing,  distribution  and  use  of  the 
PCBs.  EPA  considered  such  exposure 
issues  when  it  established  average  and 
maximum  concentration  levels  for 
inadvertently  generated  PCBs  at  the 
~  point  of  their  introduction  into 
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commerce,  and  excluded  the  further 
processing,  distribution  and  use  of  those 
PCBs  in  the  Uncontrolled  PCB  Rule. 

2.  Aluminum  Company  of  America 
(ALCOA).  The  Aluminum  Company  of 
America.  Pittsburgh.  PA  15219,  renewed 
its  petitions  for  exemption  (a)  to 
manufacture  anhydrous  aluminum 
chloride  (AlCU)  contaminated  with 
inadvertently  generated 
decachlorobiphenyl  above  allowable 
levels;  and  (b)  to  distribute  in  commerce 
AlCls  containing  inadvertently 
generated  PCBs  above  allowable  levels. 

ALCOA'S  Anderson  County  Works 
produces  AlCls  and  converts  90  percent 
of  the  AlCls  to  aluminum  metal. 
According  to  information  provided  by 
ALCOA,  there  are  no  PCBs  in  the 
aluminum  metal  and  all  PCBs  are 
concentrated  in  process  wastes  which 
are  disposed  of  in  accordance  with  EPA 
regulations.  Thus,  the  90  percent  of  the 
AlCU  which  is  converted  to  metallic 
aluminum  is  part  of  an  "excluded 
manufacturing  process"  since  EPA 
considers  a  manufacturing  process  to  be 
all  of  a  series  of  unit  operations  at  one 
site  resulting  in  the  production  of  a 
product.  Thus.  ALCOA  does  not  need  an 
exemption  to  manufacture  AlCU  for  use 
in  the  production  of  aluminum  metal. 

Of  the  AlCU  produced  by  ALCOA.  10 
percent  is  not  converted  to  aluminum 
metal.  ALCOA  petitioned  for 
exemptions  to  manufacture  and 
distribute  in  commerce  that  10  percent 
of  AlCU  as  a  product  as  well  as  the 
substantial  amount  of  AlCU  in  inventory 
which  will  be  distributed  in  commerce  if 
an  exemption  is  granted.  Although  the 
Anderson  County  Works  is  currently  not 
in  operation,  the  petitioner  requested 
that  it  be  allowed  to  manufacture  and 
distribute  in  commerce  10  percent  of  its 
AlCU  production  capacity  as  a  product 
in  the  event  that  the  plant  is  to  be 
reopened  within  the  exemption  period. 
The  existing  inventory  AlCU  will  be 
distributed  in  commerce,  should  the 
exemptions  be  granted,  whether  or  not 
the  plant  is  reopened. 

EPA  proposes  to  deny  both  of  the 
ALCOA  exemption  petitions  because 
granting  the  exemptions  would  result  in 
an  unreasonable  risk  of  injury  to  health 
or  the  environment  and  because  the 
petitioner  has  failed  to  demonstrate 
good  faith  efforts.  ALCOA  provided  no 
information  on  the  downstream  uses  of 
the  AlCU  although  ALCOA  did  state 
that  customers  have  been  notified  of  the 
PCB  content  in  the  AlCU.  EPA  has 
received  information  indicating  that 
AlCU  is  commonly  used  in  the 
manufacture  of  products  such  as 
deodorants,  blood  coagulants  and 
dermatological  antacids.  EPA  has 
concluded  that  the  use  of  AlCU 


containing  PCBs  over  regulatory  limits 
in  such  products  would  result  in  some 
additional  risk  of  consumer  exposure  to 
PCBs. 

Furthermore,  the  amount  of  existing 
inventory  which  would  be  distributed  in 
commerce  for  these  uses  under  an 
exemption  is  large.  Several  times  the 
amount  of  ALCOA's  existing  inventory 
would  be  distributed  in  commerce  under 
an  exemption  if  the  plant  were  to 
become  operational  for  a  substantial 
portion  of  the  1-year  exemption  period. 

ALCOA  estimated  that  the  economic 
consequences  of  denying  the  petitions 
would  involve  the  costs  of  shutdown  of 
the  plant,  the  resulting  loss  of 
employment  in  the  area,  and  the  cost  of 
conversion  to  a  conventional  metallic 
aluminum  production  process.  EPA  does 
not  consider  it  reasonable  to  include  in 
the  estimated  costs  of  denial  the  cost  of 
shutting  down  a  plant  which  is  (i) 
currently  not  in  operation,  and  (ii) 
primarily  involved  in  an  "excluded 
manufacturing  process"  which  will  not 
be  affected  by  denial  of  the  petitions. 

EPA  has  estimated  the  economic 
impact  of  denial  of  the  petitions, 
assuming  that  the  plant  will  be 
operational  for  the  entire  exemption 
period.  EPA  estimated  the  worst-case 
incremental  cost  of  denying  the 
petitions,  assuming  that  ALCOA  must 
shut  down  10  percent  of  its  AlCU 
production  capacity,  to  be  in  the  range 
of  $28,926  to  $31,519  per  lb  of  PCBs 
prevented  from  distribution  in 
commerce.  Should  ALCOA  be  able  to 
convert  all  of  the  AlCU  to  aluminum 
metal,  EPA  estimated  the  costs  of 
denying  the  petitions  to  be  $2,985  to 
$2,995  per  lb  of  PCBs  prevented  from 
distribution,  plus  the  costs  of  any 
necessary  modifications  to  the  process. 
EPA  believes  the  actual  cost  per  lb  of 
PCBs  will  be  closer  to  the  lower-cost- 
estimate. 

EPA  has  determined  that  the  potential 
risks  posed  by  the  large  amount  of  PCBs 
which  would  be  distributed  in  commerce 
under  an  exemption,  the  high 
concentrations  of  PCBs  in  the  AlCU.  and 
the  use  of  the  AlCU  in  dermatological 
products  outweigh  the  relatively  low 
increment,al  costs  of  denying  the 
ALCOA  exemption  petitions. 

Although  the  proposed  denial  of 
ALCOA'S  petitions  is  based  on  EPA's 
conclusion  that  granting  the  exemptions 
would  result  in  an  imreasonable  risk. 
EPA  has  also  concluded  that  the  Agency 
can  not  make  a  determination  of  good 
faith  efforts  on  the  part  of  the  petitioner. 
Although  ALCOA  has  indicated  that  it 
has  conducted  research  and 
development  to  reduce  the  PCB 
concentration  in  the  AlCU.  ALCOA  has 
provided  no  information  on  the  amount 


of  time  or  money  expended  in  these 
efforts.  The  information  submitted  by 
ALCOA  over  the  past  5  years  shows  no 
significant  reduction  in  the  level  of  PCBs 
in  the  AlCU-  Additionally,  there  are 
alternative  suppHes  of  AlCU  which  do 
not  contain  PCBs  above  regulatory 
limits. 

3.  American  Hoechst  Corporation 
(Hoechst).  The  American  Hoechst 
Corporation.  Somerville.  NJ  06878. 
renewed  its  petitions  for  exemptioD  (a) 
to  import  diarylide  pigment  containii^ 
inadvertently  generated  PCBs  over 
allowable  levels,  and  (b)  to  distribute  in 
commerce  pigment  containing  PCBs 
above  regulatory  limits.  EPA  proposes  to 
grant  for  a  period  of  1  year  both  of  the 
Hoechst  petitions  because  granting  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment,  and  the  petitioner  has 
demonstrated  good  faith  efforts.  EPA 
proposes,  as  a  condition  of  the 
exemption,  a  requirement  that  Hoechst 
notify  its  customers  that  the 
concentration  of  PCBs  in  the  pigment  - 
may  exceed  the  regulatory  maiciiniim  of 
SOppm. 

a.  Unreasonable  risk  finding.  The 
concentrations  of  PCBs  in  the  pigment 
submitted  as  proprietary  information, 
are  only  slightly  above  the  regulatory 
limits.  The  total  amount  of  PCBs 
imported  and  distributed  in  commerce 
would  be  less  than  2.5  lbs  during  the 
exemption  period.  The  pigment  would 
be  distributed  in  commerce  for  use  as  a 
colorant  in  automotive  paints,  plastics, 
and  wallpaper.  EPA  has  previously 
determined  that  pigments  generally 
compose  no  more  than  20  percent  of 
final  products. 

American  Hoechst  estimated  the 
reasonably  ascertainable  costs  of  denial 
to  be  equal  to  the  lost  value  of  potential 
sales  of  the  imported  pigment  Based  on 
information  submitted  by  Hoechst  EPA 
has  determined  that  the  costs  of  denial 
of  the  petitions  will  be  substantial  given 
the  small  quantity  of  PCBs  involved.  The 
incremental  costs  of  denying  the 
petitions  are  estimated  to  t>e  in  the 
range  of  $160,000  to  $580,000  per  lb  of 
PCBs  in  the  pigments,  less  the 
acquisition  cost  of  the  pigment  EPA 
believes  the  actual  incremental  costs  to 
fall  in  the  high  end  of  the  range,  less 
acquisition  costs,  because  of  the  low 
concentration  of  PCBs  involved.  In 
addition,  denial  of  the  petition  may 
result  in  societal  costs  due  to  the  use  of 
inferior  pigments. 

b.  Good  faith  efforts  finding. 
American  Hoechst  has  demonstrated 
good  faith  efforts  (i)  to  develop  a 
substitute  for  the  pigment  and  (ii)  to 
reduce  the  concentration  of  PCBs  in  the 
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pigment.  Since  the  submission  of  its 
original  1978  petition,  Hoechst  has 
expended  substantial  sums  in  the  search 
for  a  substitute  and  in  research  to 
reduce  the  PCB  concentration  in  the 
pigment.  Hoechst  maintains  that  it  has 
thus  far  found  no  adequate  substitutes. 
Information  submitted  by  Hoechst  since 
1978  indicates  that  the  concentration  of 
PCBs  in  the  product  has  decreased  over 
that  time.  In  proposing  to  grant  the 
Hoechst  exemption  petitions,  EPA 
presumes  the  petitioner's  continued 
good  faith  efforts.  If  Hoechst  is  granted 
an  exemption  in  the  final  rule,  Hoechst 
will  have  a  substantia!  burden  of  proof 
should  it  apply  for  renewal  at  the  end  of 
the  exemption  period. 

4.  Dainicbiseika  Color  &  Chemicals 
America.  Incorporated.  Dainicbiseika 
Color  and  Chemicals  America 
(Dainicbiseika).  Clifton.  NJ  07012. 
imported  phthalocyanine  blue  crude 
from  Taiwan  in  1982  under  a  petition  for 
exemption  to  import  crude  colorants 
containing  PCBs  at  concentrations  of  50 
ppm  or  greater.  EPA  policy  allowed  the 
petitioner  to  continue  activities  until 
EPA  acted  on  that  petition.  (See  Unit 
II.C  of  his  preamble.)  Before  EPA  acted. 
Dainichiseika's  U.S.  customer  withdrew 
its  petition  for  exemption  to  process  and 
distribute  pigments  containing  greater 
than  50  ppm  PCBs.  leaving  Dainicbiseika 
without  a  domestic  buyer. 

Dainicbiseika  withdrew  its  pending 
petition  for  exemption  to  import  PCBs 
and  renewed  its  exemption  petition  to 
distribute  its  remaining  inventory  of 
62,400  lbs  of  blue  crude  containing 
inadvertently  generated  PCBs  at  80  ppm. 
The  petitioner  also  requested  that 
should  EPA  deny  its  petition  for 
exemption  to  distribute  the  crude  within 
the  U.S..  EPA  consider  a  new 
Dainicbiseika  petition  for  exemption  to 
(a)  export  the  PCBs  to  a  foreign  buyer, 
or  (b)  reexport  the  PCBs  to  the  original 
manufacturer  in  Taiwan. 

EPA  proposes  to  grant  Dainicbiseika  a 
1-year  exemption  to  distribute  in 
commerce  its  existing  inventory  of 
62,400  lbs  of  phthalocyanine  crude 
contaminated  with  PCBs  at  80  ppm. 
provided  that  Dainicbiseika  notifies  its 
customers  of  the  PCB  concentration  in 
the  crude.  In  proposing  to  grant  the 
exemption.  EPA  has  determined  that  no 
unreasonable  risk  of  injury  to  health  or 
the  environment  will  result,  and  that  the 
petitioner  has  demonstrated  good  faith 
efforts  to  comply  with  the  letter  and 
spirit  of  the  PCB  regulations. 

In  proposing  to  grant  the 
Dainicbiseika  petition  to  distribute  in 
commerce  its  existing  inventory  of  blue 
crude  containing  80  ppm  PCBs.  EPA  also 
proposes  to  exempt  from  the 
prohibitions  on  the  processing. 


distribution  in  commerce  and  use  of 
PCBs,  the  further  processing  and 
distribution  in  commerce  of  these  PCBs. 
Accordingly  processors  and  distributors 
of  Dainichiseika's  inventory  of 
phthalocyanine  blue  crude  would  not 
have  to  appjy  for  exemptions. 

a.  Unreasonable  risk  finding.  In 
making  the  unreasonable  risk  fmding  for 
this  petition.  EPA  has  considered  the 
exposures  and  associated  risks  involved 
in  the  further  processing,  distribution  in 
commerce  and  use  of  the  pig)nent.  EPA 
previously  considered  these  exposure 
issues  when  it  excluded  certain  post 
manufacture  activities  involving 
inadvertently  generated  PCBs  from  the 
section  6(e)  prohibitions  (see  Unit 
V.A.I). 

The  exposures,  and  associated  risks 
involved  in  the  distribution  in  commerce 
of  this  crude,  as  well  as  the  further 
processing,  distribution  in  commerce 
and  use  of  the  crude  are  estimated  to  be 
on  the  same  order  of  magnitude  as  the 
concentration  levels  allowed  for 
"excluded  manufacturing  processes"  in 
the  Uncontrolled  PCB  Rule.  The  crude 
will  be  processed  into  pigment  for  use  in 
the  manufacture  of  plastics,  paints  and 
printing  inks.  The  rulemaking  record  in 
that  rule  shows  that  downstream 
processing  of  pigments  results  in  the 
reduction  of  PCB  concentration  in 
consumer  products.  Pigments  generally 
compose  no  more  than  20  percent  of  the 
fmal  paint  and  printing  ink  products, 
and  no  more  than  2  percent  of  final 
plastic  products.  The  total  amount  of 
PCBs  that  will  be  distributed  in 
commerce  under  this  exemption  is  less 
than  5  lbs. 

Granting  this  exemption  is  consistent 
with  the  purpose  of  the  Uncontrolled 
PCB  Rule  which  is  to  limit  the  addition 
of  PCBs  into  the  environment  by 
regulating  the  concentration  of 
inadvertently  generated  PCBs  in 
products  at  the  point  where  the  PCBs 
are  introduced  into  commerce.  No 
additional  PCBs  will  be  generated  and 
introduced  into  commerce  if  this  petition 
is  granted.  Less  than  5  lbs  of  already 
existing  PCBs  will  be  distributed  in 
commerce  under  this  exemption. 

EPA  has  determined  that  no 
unreasonable  risk  will  result  from  the 
distribution  in  commerce  of 
Dainichiseika's  inventory  of  62,400  lbs  of 
phthalocyanine  blue  crude  containing  80 
ppm  PCBs,  or  from  the  further 
processing,  distribution  in  commerce 
and  use  of  this  pigment.  These 
determinations  are  consistent  with  the 
unreasonable  risk  determination  made 
in  issuing  the  Uncontrolled  PCB  Rule. 
The  economic  consequences  of  denying 
the  Dainicbiseika  petition,  including  the 
lost  sale  value  of  the  pigment  and  the 


costs  of  disposal  in  accordance  with 
EPA  regulations  at  40  CFR  761.60.  would 
be  in  the  range  of  $141,024  to  $162,864. 

b.  Good  faith  efforts  finding.  The 
petitioner  imported  the  pigment  under 
an  exemption  petition  with  the 
reasonable  expectation  that  its  U.S. 
customer  could  and  would  legally 
process  and  distribute  the  pigment. 
Dainicbiseika  no  longer  intends  to 
import  pigments  containing 
inadvertently  generated  PCBs  above  the 
levels  established  in  the  Uncontrolled 
PCB  Rule.  The  exemption  provision  at 
section  6(e)(3)(B)  was  intended  to  allow 
additional  time  for  businesses  to  comply 
with  PCB  regulations  under  TSCA 
section  6(e).  EPA  concludes  that 
Dainicbiseika  has  made  and  is  making 
good  faith  efforts  to  comply  with  the 
PCB  regulations. 

The  good  faith  efforts  Finding  relies 
heavily  on  the  fact  that  EPA  policy 
allowed  the  petitioner  to  import  the 
existing  inventory  under  a  pending 
petition,  as  well  as  the  petitioner's  intent 
to  comply  with  EPA  regulations  issued 
since  the  import  of  the  PCBs.  Due  to 
these  circumstances.  EPA  is  proposing 
to  grant  a  1-time  exemption,  after 
finding  that  the  concentrations  and 
quantity  of  PCBs  in  the  blue  crude  will 
not  pose  an  unreasonable  risk.  EPA 
does  not  anticipate  that  any  similar 
exemption  petitions  will  be  filed.  Any 
person  or  company  Hling  a  new 
exemption  petition  to  distribute  in 
commerce  inadvertently  generated  PCBs 
over  regulatory  limits  will  have  a 
substantial  burden  of  proof  in 
demonstrating  good  faith  efforts  within 
the  historical  context  of  the  PCB 
regulations. 

5.  Mobay  Chemicals  Corporation. 
Mobay  (previously  Harmon  Colors 
Corporation).  Union.  NJ  07083. 
petitioned  for  exemption  to  distribute  in 
commerce  its  inventory  of 
phthalocyanine  pigment  containing 
inadvertently  generated  PCBs  at  150  to 
210  ppm.  The  import  of  pigments 
containing  greater  than  50  ppm  PCBs 
was  prohibited  at  that  time.  Mobay 
contends  that  it  had  previously  obtained 
assurances  from  the  supplier  that  the 
pigment  would  not  be  contaminated 
above  the  50  ppm  cutoff  level.  Mobay 
then  submitted  a  new  petiton  for 
exemption  to  distribute  in  conunerce  its 
inventory  of  this  pigment.  Mobay 
requested  that,  should  EPA  deny  its 
petition  for  exemption  to  distribute  in 
commerce  its  inventory  within  the 
United  States,  it  be  granted  a  1-time 
exemption  to  return  the  pigments  to  the 
original  manufact\u«r  in  Germany. 

EPA  proposes  to  deny  the  Mobay 
petition  for  exemption  to  distribute  in 
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commerce  pigment  containing 
inadvertently  generated  PCBs  above 
allowable  levels,  as  well  as  the  alternate 
petition  for  exemption  to  reexport  the 
pigment  to  the  original  manufacturer  in 
Germany.  The  Agency  can  not  make  the 
necessary  findings  of  "no  unreasonable 
risk"  and  "good  faith  efforts"  for  either 
the  distribution  in  commerce  petition  or 
the  reexport  request. 

In  evaluating  this  petition.  EPA  has 
carefully  considered  the  statutory 
requirements  for  evaluation  of 
exemption  petitions.  Agency  policy  on 
exemption  petitions  for  export  of  PCBs, 
and  what  impact  the  economic 
consequences  of  private  business 
transactions  should  have  on  Agency 
decisions  concerning  exemption 
petitions.  EPA  has  determined  that  the 
Agency  will  only  consider  terms  of 
business  agreements  insofar  as  they 
clarify  the  circumstances  involved.  It  is 
not  the  Agency's  role  to  take  action 
merely  to  redress  the  economic 
consequences  of  business  decisions 
made  by  petitioners.  Any  proposed  or 
final  action  on  PCS  exemption  petitions, 
must  be  based  on  the  requirements  for 
exercising  the  Agency's  statutory 
authority  to  grant  exemption  petitions  as 
discussed  in  Units  11,  III,  and  IV  of  this 
preamble.  Furthermore,  Agency  action 
on  PCS  exemption  petitions  must  be 
consistent  with  prior  policies  on 
exemption  petitions,  until  and  unless 
those  policies  are  changed  or  amended. 

a.  Distribution  in  commerce.  EPA 
proposes  to  deny  the  Mobay  petition  for 
exemption  to  distribute  in  commerce  its 
inventory  of  pigment  containing  PCBs 
over  allowable  levels  because  the 
Agency  cannot  find  that  the  petitioner 
has  made  "good  faith  efforts"  to  comply 
with  the  limits  on  inadvertently 
generated  PCBs.  The  pigments  contained 
PCBs  well  over  the  50  ppm  level  in  effect 
at  the  time  and  the  petitioner  did  not 
have  an  exemption  to  import  PCBs 
above  allowable  concentration  levels. 
Importers  of  PCB  products  are 
responsible  for  complying  with  the  PCB 
regulations. 

While  the  proposed  denial  is  based 
primarily  on  the  petitioners  failure  to 
demonstrate  "good  faith  efforts,"  the 
Agency  also  can  not  make  a  finding  of 
"no  unreasonable  risk."  While  only  a 
small  amount  of  PCBs  would  be 
distributed  in  commerce  under  the 
exemption,  the  concentrations  of  PCBs 
in  the  pigment  are  an  order  of  magnitude 
higher  than  levels  estabUshed  in  the 
Uncontrolled  PCB  Rule.  EPA  estimates 
that  the  exposures  associated  with  the 
distribution  in  commerce,  as  well  as 
further  processing  and  use,  of  the 
pigment  may  pose  an  unreasonable  risk 


of  injury  to  health  or  the  environment. 
While  the  possibility  of  additional  risk 
is  high  the  economic  consequences  of 
denying  the  petition  are  relatively  low. 
Denial  of  the  petition  will  result  m  costs 
to  Mobay  of  disposing  of  the  pigment  in 
accordance  with  the  regulations  at  40 
CFR  761.60.  Based  or  proprietary 
information  submitted  by  the  petitioner. 
EPA  estimated  the  economic 
consequences  of  denying  the  petition  to 
be  in  the  range  of  $74,524  to  $306,000  per 
lb  of  PCBs.  However.  EPA  concludes 
that  the  cost  of  denying  the  petitions 
will  be  on  the  low  end  of  the  range 
because  of  the  relatively  high 
concentration  of  PCBs  in  the  pigment 
Further,  the  bulk  of  the  cost  estimate 
reflects  the  lost  sale  value  of  the 
pigment,  which  is  a  cost  resulting  from 
the  business  transaction  between 
Mobay  and  its  supplier  rather  than  the 
consequence  of  the  proposed  denial  or 
of  a  change  in  the  regulatory  status  of 
the  PCBs. 

b.  Export  In  considering  Mobay's 
request  for  an  alternate  exemption  to 
distribute  in  commerce  PCBs  for 
purposes  of  reexport  to  the  foreign 
manufacturer,  EPA  considered  whether 
the  return  of  PCBs  to  a  manufactiu^r 
constitutes  export,  and  should  be 
treated  in  accordance  with  EPA  poUcy 
on  exemption  petitions  for  export  of 
PCBs.  In  a  policy  published  in  the 
Federal  Register  of  May  1. 1980  (45  FR 
29115),  EPA  specified  what  petitioners 
who  want  to  export  PCBs  must 
demonstrate  to  meet  the  statutory 
requirements  of  section  6{e)(3)CB)  of 
TSCA: 

i.  EPA  will  not  grant  an  exemption 
unless  the  nation  to  which  export  is 
destined  has  proper  facihties  for 
ultimate  disposal. 

ii.  EPA  will  not  grant  an  exemption  for 
an  export  for  a  use  which  is  not 
authorized  within  the  United  States. 

iii.  In  the  context  of  export,  good  faith 
efforts  to  find  a  substitute  means  that 
the  burden  is  on  the  petitioner  to  show 
that  there  are  no  substitutes  for  the 
PCBs,  produced  either  by  the  petitioner 
or  a  competitor,  and  that  the  petitioner 
proves  it  has  expended  time  and  money 
searching  for  a  substitute. 

Based  on  consideration  of  EPA's 
intent  in  issuing  the  above  policy,  the 
Agency  has  determined  that  petitions 
for  exemption  to  reexport  to  a  foreign 
supplier  should  be  evaluated  by  the 
same  criteria  as  petitions  for  exemption 
to  export  PCBs  for  distribution  in 
commerce  and  use.  The  Agency  treats 
petitions  for  export  of  PCBs  more 
stringently  than  petitions  for  exemption 
to  distribute  the  PCBs  within  the  United 
States  because  EPA  will  have  no  control 


over  the  distribution,  use.  and  disposal 
of  PCBs  once  the  PCBs  have  been 
exported.  Whether  exported  to  a  foreign 
customer,  or  reexported  to  a  foreign 
supplier,  the  concern  over  die  ultimate 
distribution,  use  and  disposal  of  PCBs 
remains. 

Pigments  containing  greater  than  die 
maximum  concentration  of  50  ppm  are 
not  authorized  for  use  witiiin  the  United 
States.  The  Agency  does  not  know  ot 
and  the  petitioner  has  not  demonstrated, 
the  existence  of  proper  PCB  disposal 
facilities  within  Geimany.  The  petitioner 
did  not  legally  import  the  PCBs  into  the 
United  States.  In  accordance  with  the 
discussion  of  good  faith  efforts  above. 
EPA  must  place  the  responsibihty  for 
compliance  with  import  regulations  oo 
the  importer.  The  petitioners  have,  thus, 
failed  to  demonstrate  "no  unreasonable 
risk"  and  "good  faith  efforts"  in 
accordance  with  the  policy  for  EPA 
evaluation  of  exemption  petitions  to 
export  PCBs. 

B.  Processing,  Distribution  in 
Commerce,  Import,  and  Export  of 
Equipment  Containing  PCBs.  and 
Equipment  Contaminated  With  PCBs 

EPA  received  from  the  Aluminum 
Company  of  America  (ALCOA)  three 
petitions  for  exemption  to  (1)  process 
and  distribute  in  commerce  within  the 
U.S.  hydraulic  and  heat  transfer  systems 
containing  PCBs  and  other  equipment 
contaminated  with  PCBs:  (2)  export 
hydraulic  and  heat  transfer  systems 
containing  PCBs  and  other  equi{Hnent 
contaminated  with  PCBs:  and  (3J  import 
hydrauhc  and  heat  transfer  systems 
containing  PCBs,  and  other  equipment 
contaminated  with  PCBs.  EPA  proposes 
to  deny  all  three  ALCOA  petitions.  The 
factors  EPA  considered  in  evaluating  the 
ALCOA  exemption  petitions,  and  EPA's 
statutory  findings  on  these  petitions  arc 
discussed  below  by  category  of 
equipment. 

1.  ALCOA  heat  transfer  and  hydraulic 
systems.  On  May  31. 1979.  the  Agency 
authorized  the  non-totally  enclosed  use 
of  PCBs  at  concentrations  above  SO  pina 
in  heat  transfer  and  hydraulic  systems. 
A  condition  of  the  use  authorizati(Mi  was 
that  all  systems  that  ever  ccmtained 
PCBs  at  concentrations  above  50  ppm 
were  to  be  tested,  flushed,  and  refilled 
with  fiuid  containing  less  dian  50  ppm 
PCBs  at  least  annually  until  the  PCB 
concentration  in  the  system  fell  below 
50  ppm.  All  heat  transfer  and  hydraulic 
systems  were  to  have  less  than  SO  ppn 
PCBs  by  July  1. 1964.  In  the  Fedanl 
Register  of  July  la  1984  (49  FR  28172). 
EPA  continued  the  use  authorization  for 
heat  transfer  and  hydrauhc  systems 
containing  less  than  50  ppm  PCBs.  EPA 
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did  not  authorize  the  continued  use  of 
hydraulic  systems  containing  50  ppm 
PCBs  or  greater. 

ALCOA  has  undetermined  quantities 
of  heat  transfer  and  hydraulic  systems 
placed  in  storage  for  salvage  prior  to 
July  1, 1979.  Many  of  these  systems 
contain  greater  than  50  ppm  PCBs.  some 
greater  than  1.000  ppm  PCBs.  ALCOA 
also  owns  an  undetermined  quantity  of 
heat  transfer  and  hydraulic  systems 
currently  in  operation  containing  less 
than  50  ppm  PCBs.  ALCOA  requested 
exemptions  to  distribute  in  commerce, 
export,  and  import  these  systems  as 
salvage. 

ALCOA  intends  to  drain  all  systems 
containing  between  50  and  1.000  ppm 
PCBs  prior  to  sale.  Equipment  with 
greater  than  1.000  ppm  PCBs  will  also  be 
Hushed  with  a  non-PCB  solvent.  Outside 
surfaces  of  all  equipment  will  be 
scraped,  and  steam  or  solvent  cleaned. 
These  activities  are  authorized  under  40 
CFR  761.60  for  heat  transfer  and 
hydraulic  systems  prior  to  disposal,  or 
for  servicing  and  maintenance  by  the 
owner,  but  not  for  purposes  of 
processing  these  systems  for  distribution 
in  commerce,  export,  or  import. 

EPA  has  concluded  that  the  petitioner 
has  failed  to  demonstrate  good  faith 
efforts  in  its  handling  of  heat  transfer 
and  hydraulic  equipment  containing 
PCBs.  EPA  is  particularly  concerned 
about  the  equipment  placed  in  storage 
prior  to  July  1. 1979.  Most  of  this 
equipment  contains  PCBs  at  50  ppm  or 
greater,  with  some  containing  more  than 
1.000  ppm  PCBs.  If  this  equipment  was 
placed  in  storage  for  disposal,  40  CFR 
761.65(a)  required  disposal  of  the 
equipment  before  July  1. 1984.  If  the 
equipment  was  placed  in  storage  for 
reuse,  the  systems  should  all  contain 
less  than  50  ppm  PCBs  if  ALCOA  was  in 
compliance  with  the  conditions  of  the 
use  authorization. 

Furthermore.  EPA  has. concluded  that 
granting  exemptions  to  ALCOA  to 
process,  distribute  in  commerce,  import, 
and  export  the  heat  transfer  and 
hydraulic  systems  would  pose  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  due  to  the  high 
concentrations  of  PCBs  involved  and  the 
normal  leaks  and  spills  associated  with 
the  handling  of  this  equipment.  Without 
specific  information  on  the 
concentrations  of  PCBs,  the  number  of 
systems,  or  on  the  amount  of  PCB  waste 
that  would  be  generated  during  the 
exemption  period.  EPA  cannot  estimate 
the  costs  of  denying  the  ALCOA 
petitions.  Thus,  EPA  cannot  make  the 
statutory  finding  that  granting  there 
exemptions  would  not  result  in  an 
unreasonable  risk. 


2.  ALCOA  equipment  contaminated 
with  PCBs.  Under  current  EPA 
regulations  and  policies,  no  non-PCB 
equipment  or  material  contaminated 
with  PCBs  may  be  processed, 
distributed  in  commerce,  or  used. 
However.  EPA  recognizes  the 
tremendous  economic  and  societal  costs 
or  requiring  the  disposal  of  all 
equipment  and  materials  contaminated 
with  PCBs.  Therefore.  EPA  maintained 
the  policy  of  allowing  the  owners  of 
such  items  to  work  with  the  EPA 
Regional  Offices  in  decontaminating  the 
equipment  or  materials.  When  the 
Regional  Office  determines  the 
decontamination  to  be  adequate,  the 
items  are  allowed  to  be  used  and 
distributed  in  commerce.  EPA  is 
currently  drafting  a  national  clean-up 
policy  to  provide  a  framework  for 
consistent  Regional  clean-up  efforts. 

ALCOA  has  undermined  quantities 
and  types  of  non-PCB  equipment  which 
are  contaminated  with  PCBs.  and 
anticipates  that  additional  equipment 
may  be  found  to  be  contaminated  with 
PCBs  during  the  exemption  period. 
ALCOA  requests  exemptions  to  process, 
distribute  in  commerce,  export,  and 
import  this  equipment  after 
decontamination  to  50  ^g/lOO  cm'. 
ALCOA  has  provided  little  or  no 
information  on  the  types  and  quantities 
of  equipment  contaminated  with  PCBs 
and  the  levels  at  which  the  equipment  is 
contaminated.  After  additional 
communications  with  the  petitioner. 
EPA  concluded  that  the  petitioner  itself 
has  no  real  knowledge  of  the  magnitude 
of  the  contamination  problem.  Without 
more  speciflc  information,  EPA  cannot 
determine  reasonably  ascertainable 
costs  of  denying  an  exemption  to  sell 
this  equipment.  Therefore,  EPA  cannot 
find  that  granting  exemptions  to 
distribute,  export,  and  import  this 
equipment  will  pose  an  unreasonable 
risk  of  injiu7  to  health  and  the 
environment. 

EPA  also  fmds  that  the  petitioner  has 
not  demonstrated  good  cause  for 
requesting  an  exemption  to  distribute 
equipment  contaminated  with  PCBs 
when  there  exists  an  alternative 
mechanism  for  the  petitioner  to 
decontaminate  the  equipment  and    . 
receive  approval  for  the  sale  of  that 
equipment.  The  petitioner  did  comment 
that  without  an  exemption,  it  would  be 
forced  to  deal  with  authorities  in  several 
different  Regions.  As  indicated  above, 
EPA  is  developing  a  national  clean-up 
policy  to  standardize  the  policies  of  the 
Regions  as  much  as  possible.  Even  in 
the  absence  of  a  national  policy,  EPA 
cannot  fully  evaluate  blanjcet  exemption 
petitions  for  activities  involving 


contaminated  equipment  under  the 
section  6(e)(3](B]  exemptions  process. 

3.  Benefits  and  costs.  ALCOA 
estimated  the  reasonably  ascertainable 
costs  of  denying  the  petitions  based  on 
past  sales  of  salvage  equipment. 
ALCOA'S  petitions  stated  that  the  value 
of  equipment  sold  for  reuse  in  1982-83 
totalled  $2.5  million.  ALCOA  estimated 
that  the  value  of  salvage  equipment  sold 
for  reuse  in  the  first  10  months  of  1984 
totalled  $3.5  million.  EPA  cannot 
reasonably  estimate  the  economic 
consequences  to  ALCOA  of  denying  the 
petitions  without  information  on  the 
types  of  equipment  involved,  the 
quantity  of  equipment  involved,  and  the 
proportion  of  ALCOA'S  business  which 
would  be  derived  from  the  sales  of  PCB 
and  PCB-contaminated  equipment 
during  the  exemption  period.  Given 
adequate  information,  EPA  would 
calculate  the  economic  costs  of  denial 
as  the  sales  value  of  the  equipment  less 
the  costs  to  ALCOA  of  processing  the 
equipment  and  disposing  of  the  PCB  and 
PCB-contaminated  fluids  and  other 
wastes.  A  reasonable  estimate  of  the 
cost  of  denial  would  be  further  mitigated 
should  the  petitioner  be  able  to 
decontaminate  the  equipment  to  the 
satisfaction  of  the  appropriate  EPA 
Regional  Offices  and  obtain  permission 
to  sell  the  equipment. 

Thus,  EPA  has  concluded  that  the 
costs  of  denial  are  not  likely  to  be  of 
such  a  magnitude  to  outweigh  the 
potential  risk  of  injury  to  health  and  the 
environment  which  would  result  from 
granting  the  petitions. 

C.  Research  and  Development 

In  the  Federal  Register  bf  July  10, 1984. 
(49  FR  28193),  EPA  authorized 
indefmitely  the  use  of  PCBs  in  "small 
quantities  for  research  and 
development."  "Small  quantities  for 
research  and  development"  is  defined  at 
4C  CFR  761.3  as  "any  quantity  of  PCBs 
(1.  that  is  originally  packaged  in  one  or 
more  hermetically  sealed  containers  of  a 
volume  of  no  more  than  Five  (5.0) 
milliters,  and  (2)  that  is  used  only  for 
purposes  of  scientific  experimentation 
or  analysis,  or  chemical  research  on,  or 
analysis  of,  PCBs,  but  not  for  research  or 
analysis  for  the  development  of  a  PCB 
product."  EPA  concluded  that 
authorizing  this  use  of  PCBs  does  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment,  considering 
the  effects  on  human  health  and  the 
environment;  the  potential  for  exposure 
to  PCBs:  the  benefits  of  using  PCBs  and 
the  availability  of  substitutes;  and  the 
economic  impact  of  various  regulatory 
options. 
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In  the  Final  PCB  Exemptions  Rule  (49 
FR  28154)  EPA  determined  that  there  are 
no  substitutes  for  PCBs  for  the 
continuation  of  important  health, 
environmental,  and  analytical  research, 
and  that  substitutes  for  PCBs  in  such 
applications  vsrlU  not  be  developed  in  the 
future.  In  this  regard,  there  is  a  unique 
need  for  exemptions  to  manufacture, 
process,  distribute  in  commerce,  and 
export  PCBs  in  small  quantities  for 
research  and  development.  EPA 
determined  that  the  manufacture, 
processing,  distribution  in  commerce, 
export,  and  use  of  PCBs  in  small 
quantities  for  research  and  development 
will  not  pose  an  unreasonable  risk  of 
injury  to  health  or  the  environment 
because  of  the  small  quantities  involved 
and  the  procedures  used  to  minimize 
human  and  environmental  exposure  to 
PCBs. 

Based  upon  these  prior  EPA 
conclusions  and  specific  information 
submitted  by  petitioners,  EPA  proposes 
to  grant  three  individual  exemptions  to 
manufacture  PCBs  in  small  quantities 
for  research  and  development  two 
individual  exemptions  to  export  PCBs  in 
small  quantities  for  research  and 
development,  and  a  class  exemption  for 
processors  and  distributors  of  PCBs  in 
small  quantities  for  research  and 
development. 

In  general,  the  goal  of  section  6{e)  Is  to 
phase  out  the  manufacture,  processing, 
distribution  in  commerce,  and  use  of 
PCBs.  EPA  believes  that  this  goal  does 
not  apply  to  critical  health, 
environmental,  and  scientific  research 
on  PCBs.  In  fact,  PCBs  will  always  be 
needed  to  ensure  that  the  goal  of  TSCA 
section  6(e)  is  being  met.  In  the  Final 
PCB  Exemptions  Rule.  EPA  stated  that 
the  exemptions  granted  In  that  Rule  for 
the  manufacture,  processing, 
distribution  in  commerfce,  and  export  of 
PCBs  in  small  quantities  for  research 
and  development  would  be 
automatically  renewed  at  the  end  of 
each  year  unless  the  petitioner  changes 
the  quantity  of  PCBs  or  maimer  of 
manufacttuing,  processing,  distributing 
in  commerce,  or  exporting  PCBs. 

EPA  intends  to  continue  this  policy. 
EPA  would  also  automatically  renew  the 
manufacturing  and  export  petitions 
which  it  proposes  below  to  grant  unless 
the  petitioner  notifies  EPA  of  a  change 
in  the  quantity  of  PCBs  manufactured  or 
exported,  or  in  the  manner  of 
manufacturing  or  exporting  the  PCBs. 
Each  year,  EPA  would  automatically 
renew  the  class  exemption  for 
processing  and  distributing  PCBs  in 
commerce  in  small  quantities  for 
research  and  development  until  such 
time  as  EPA  receives  information 


affecting  EPA's  conclusion  that  granting 
the  exemption  will  not  resuH  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  would  also 
reserve  the  authority  to  exclude  any 
processor  or  distributor  from  the  class 
exemption  upon  determining  that 
maintaining  its  exemption  will  pose  an 
uiu^asonable  risk  of  injury  to  health  or 
the  environment.  Any  changes  in  the 
disposition  of  individual  exemptions,  the 
class  exemption,  or  exemptions  for 
individuals  within  the  class  exemption 
would  be  published  in  a  notice  of 
proposed  rulemaking.  The  petitioner 
would  be  allowed  to  continue  its 
activities  until  a  final  rule  is 
promulgated. 

1.  Manufacture  and  export.  EPA 
received  three  petitions  for  exemption  to 
manufacture  small  quantities  of  PCBs 
for  research  and  development  and  two 
petitions  for  exemption  to  export  small 
quantities  of  PCBs  for  research  and 
development. 

The  Midwest  Research  Institute. 
Kansas  City,  MO  64110,  the  Radian 
Corporation,  Austin  TX  78766.  and 
Wellington  Science  USA.  College 
Station.  TX  77840,  petitioned  for 
exemptions  to  manufacture  PCBs  in 
small  quantities  for  research  and 
development.  Two  of  these  petitioners 
want  to  manufacture  less  than  100 
grams  of  PCBs  per  year.  Radian 
Corporation  will  manufacture  less  than 
500  grams  in  1  year.  EPA  proposes  to 
grant  all  three  petitions  for  exemption  to 
manufacture  PCBs  in  small  quantities 
for  research  and  development  based  on 
the  determinations  discussed  below  in 
Units  V.C.l.a  and  V.C.l.b. 

The  Radian  Corporation  and  Supelco. 
Inc.,  Bellefonte,  PA  16823,  petitioned  for 
exemptions  to  export  PCBs  in  small 
quantities  for  research  and 
development.  Radian  will  export  less 
than  500  grams  of  PCBs  in  1  year. 
Supelco  will  export  less  than  5  grams  of 
PCBs  in  1  year.  EPA  proposes  to  grant 
both  petitions  for  exemption  to  export 
PCBs  in  small  quantities  for  research 
and  development  for  reasons  discussed 
below. 

In  Unit  V.B.3  of  this  proposed  rule, 
EPA  described  the  Agency's  criteria  for 
the  statutory  determination  of  no 
unreasonable  risk  for  exemption 
petitions  to  export  PCBs.  EPA  treats 
petitions  for  exemption  to  export  PCBs 
more  stringently  than  petitions  for 
exemption  to  distribute  PCBs  in 
commerce  within  the  United  States 
because  EPA  will  have  no  control  over 
the  distribution,  use,  and  disposal  of  the 
PCBs  once  the  PCBs  have  been 
exported.  Those  concerns  are  mitigated 
in  the  export  of  PCBs  for  research  and 


development  by  the  viscosity,  quantity, 
and  packaging  of  the  PCBs  as  wdl  as 
the  careful  handling  of  the  PCBs  b^' 
trained  personnel. 

a.  Unreasonable  risk  finding.  EPA 
concluded  that  granting  exemptions  to 
manufacture  and  export  PCBs  in  small 
quantities  for  research  and  development 
would  not  present  an  unreasonable  risk 
of  injiuy  to  health  or  the  environment 
All  of  these  petitioners  want  to 
manufacture  or  export  less  than  500 
grams  of  PCBs.  The  PCBs  are 
manufactured  using  laboratory  practices 
that  are  designed  to  minimize  human 
and  environmental  exposure  to 
hazardous  substances.  The  risk  of 
exposure  to  PCBs  during  the  storage  and 
shipment  of  PCBs  is  small  because  the 
PCBs  are  packaged  in  hermetically 
sealed  containers,  and  are  properly 
marked  with  warning  labels,  llie  risk  of 
exposure  to  humans  and  the 
environment  in  the  ultimate  use  of  these 
PCBs  is  minimized  by  the  small 
quantities  of  PCBs  used  in  each 
application,  the  viscosity  of  the  PCBs, 
and  the  careful  handling  procedures 
typical  of  laboratory  work.  Finally, 
granting  these  exemptions  will  benefit 
society  by  allowing  important  health, 
environmental,  and  analytical  researdi 
to  continue. 

b.  Good  faith  efforts  finding.  EPA 
determined  in  the  Final  PCB  Exemptions 
Rule  that  the  good  faith  efforts  finding  is 
not  relevant  to  petitions  to  manufacture 
or  export  PCBs  in  small  quantities  for 
research  and  development  because 
there  are  no  substitutes  for  PCBs  in 
health  and  environmental  research.  Pure 
PCBs  are  needed  for  this  researdi 
because  commercial  PCBs  contain  a 
mixture  of  isomers  and  contaminants 
which  may  adversely  effect 
experimental  results. 

2.  Processing  and  distribution  in 
commerce.  EPA  received  six  petitions 
for  exemptions  to  process  and  distribute 
in  commerce  PCBs  in  small  quantities 
for  research  and  development  In 
addition,  EPA  received  comments  on  the 
need  for  a  class  exemption  to  process 
and  distribute  PCBs  in  small  quantities 
for  research  and  development 

EPA  proposes  to  grant  a  dass 
exemption  for  the  processing  and 
distribution  in  commerce  of  PCBs  in 
small  quantities  for  research  and 
development  The  dass  exemption  will 
include  all  persons  or  business  entitle* 
which  process  and  distribute  in 
commerce  PCBs  in  accordance  with  the 
definition  of  "small  quantities  for 
research  and  development"  as  spedfied 
at  40  CFR  761.3.  EPA  proposes  to  place 
the  following  terms  and  conditions  on 
the  class  exemption:  (a)  That  all 
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processors  and  distributors  maintain 
records  of  their  PCB  activities  for  a 
period  of  5  years;  and  (b)  that  any 
person  or  company  which  expects  to 
process  or  distribute  in  commerce  100 
grams  (.22  lb]  or  more  PCBs  for  research 
and  development  in  1  year  report  to  EPA 
and  identify  the  sites  of  PCB  activities 
and  the  quantity  of  PCBs  to  be  processes 
or  distributed  in  commerce. 

The  following  six  companies  which 
submitted  individual  petitions  for 
exemption  to  process  and  distribute  in 
commerce  PCBs  in  small  quantities  for 
research  and  development  would  be 
included  in  the  class  exemption:  AUtech 
Applied  Sciences:  Midwest  Research 
Institute;  PathHnder  Laboratories; 
Radian  Corporation:  Supeico 
Incorporated:  and  Wellington  Sciences 
USA.  EPA  would  reserve  the  right  to 
exclude  any  individual  from  the  class 
petition  by  rulemaking. 

EPA  has  determined  that  there  is  a 
unique  need  for  exemptions  to  process 
and  distribute  in  commerce  PCBs  in 
small  quantities  for  research  and 
development.  EPA  believes  that  this 
need  can  best  be  met  by  granting  a  class 
exemption  to  all  processors  and 
distributors  of  PCBs  in  small  quantities 
for  research  and  development.  Based  on 
information  submitted  in,  and  pertaining 
to,  petitions  for  processing  and 
distribution  in  commerce  of  PCBs  in 
small  quantities  for  research  and 
development,  EPA  has  concluded  that 
all  processing  and  distribution  in 
commerce  exemption  petitions  would  be 
granted  provided  that  the  definition  of 
"small  quantities  for  research  and 
development"  is  met. 

Because  of  the  nature  of  research  and 
development  activities,  the  absence  of  a 
class  exemption  causes  special 
difRculties,  and  places  substantial 
burdens  on  EPA  as  well  as  on 
processors  and  distributors.  EPA  has 
determined  that  petitions  to  process  and 
distribute  in  commerce  PCBs  in  small 
quantities  for  research  and  development 
which  provide  sufRcient  data  on 
handling  procedures  would  be  granted 
by  EPA.  This  proposed  class  petition 
would  eliminate  the  unnecessary  use  of 
resources  in  filing,  evaluating  and  acting 
on  those  petitions. 

EPA  is  proposing  the  reporting 
requirement  on  processors  and 
distributors  of  100  grams  or  more  PCBs 
to  ensure  that  unreasonable  risks  to 
health  or  the  environment  will  not  be 
posed  by  commercial  processors  and 
distributors  handling  large  quantities  of 
PCBs  per  year.  However.  EPA  is  not 
proposing  to  place  a  reporting 
requirement  on  processors  and 
distributors  handling  less  than  100 
grams  per  year  because  the  Agency  has 


concluded  that  the  lack  of  a  reporting 
requirement  does  not  pose  an 
unreasonable  risk  in  situations  such  as 
those  discussed  below. 

Many  users  of  PCBs  who  wish  to 
return  analytical  standards  to  the 
supplier  because  of  over-shipment  or  the 
delivery  of  incorrect  standards,  must 
petition  for  exemption  and  wait  for  a 
minimum  of  1  year  due  to  the  lengthy 
exemption  process,  or  dispose  of  the 
PCBs.  These  standards,  if  returned,  can 
be  used  by  another  company.  EPA  has 
also  received  comments  indicating  that 
if  used  standards  could  be  returned  to 
processors  (repackaged  in  hermetically 
sealed  containers  of  a  volume  of  no 
more  than  5  ml],  many  could  be 
reprocessed  under  controlled  conditions 
and  reused.  Thus,  this  class  exemption 
would  potentially  reduce  the  need  to 
manufacture  and  dispose  of  PCBs  used 
in  research  and  development. 

In  addition,  many  users  of  PCBs  in 
research  and  development  are  involved, 
in  the  course  of  their  work,  in  activities 
technically  classined  as  processing  and 
distribution  in  commerce.  These  users 
are  currently  processing  and  distributing 
in  commerce,  without  an  exemption, 
under  the  assumption  that  these 
activities  are  functions  of  use  and  thus 
authorized  as  use. 

a.  Unreasonable  risk  finding.  EPA  has 
previously  determined  that  the 
processing  and  distribution  of  PCBs  in 
small  quantities  for  research  and 
development  do  not  pose  unreasonable 
risk  of  injiuy  to  health  and  the 
environment.  Most  of  the  processors  and 
distributors  included  in  this  exemption 
would  be  handling  less  than  100  grams 
of  PCBs  per  year.  Commercial 
distributors  of  analytical  standards  for 
research  and  development  who  would 
process  100  grams  or  more  of  PCBs  in 
one  year  would  be  required  to  report  to 
EPA.  The  PCBs  will  be  processed  using 
laboratory  standards  designed  to 
minimize  human  and  environmental 
exposure  to  hazardous  substances.  They 
will  be  packaged  and  distributed  in 
hermetically  sealed  containers  in 
quantities  no  larger  than  5  ml. 

Granting  the  exemption  will  benefit 
society  by  allowing  health, 
environmental  and  analytical  research 
to  continue.  Granting  the  exemption  will 
encourage  the  recycling  and  reuse  of 
CBs  in  controlled  laboratory  settings 
and  discourage  manufactiire  and  impori 
of  PCBs  for  research  and  development. 
Furthermore,  substantial  numbers  of 
petitions  for  exemption  which  would 
otherwise  be  filed,  processed,  and 
ultimately  granted,  will  be  avoided  by 
granting  the  class  exemption.  EPA  has 
estimated  the  incremental  costs  of  filing 
one  exemption  petition  to  be  $17,383. 


The  incremental  cost  to  EPA  of 
processing  an  exemption  petition  is 
estimated  to  be  $7,742. 

b.  Good  faith  efforts  finding.  EPA  has 
determined  that  the  good  faith  efforts 
finding  is  not  relevant  here,  because 
there  are  no  substitutes  for  PCBs  in 
health  and  environmental  research.  Pure 
PCBs  are  needed  for  this  research 
because  commercial  PCBs  contain  a 
mixture  of  isomers  and  contaminants 
which  may  adversely  affect 
experimental  results. 

VI.  Executive  Order  12291 

Under  Executive  Order  12291,  issued 
February  17, 1981,  EPA  must  judge 
whether  a  rule  is  a  "major  rule"  and 
therefore  subject  to  the  requirement  that 
a  regulatory  impact  analysis  be 
prepared.  EPA  has  determined  that  this 
proposed  rule  is  not  a  "major  rule"  as 
that  term  is  defined  in  section  l(b]  of  the 
Executive  Order  because  (a)  the  annual 
effect  on  the  economy  will  be  an  order 
of  magnitude  less  than  $100  million;  (b) 
it  will  not  cause  any  noticeable  increase 
in  costs  or  prices  for  any  sector  of  the 
economy  or  for  any  geographic  region; 
and  (c]  it  will  not  result  in  any 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation  or  on  the 
ability  of  United  States  enterprises  to 
compete  with  foreign  enterprises  in 
domestic  or  foreign  markets. 

Although  this  proposed  rule  is  not  a 
major  rule.  EPA  has  assessed  the 
economic  impact  of  the  rule  using 
guidance  in  the  Executive  Order  to  the 
extent  possible.  This  proposed  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  prior  to 
publication,  as  required  by  the 
Executive  Order. 

VII.  Regulatory  Flexibility  Act 

Section  603  of  the  Regulatory 
Flexibility  Act  (the  Act),  5  U.S.C.  603, 
requires  EPA  to  prepare  and  make 
available  for  conunent  an  initial 
regulatory  flexibility  analysis  in 
connection  with  any  rulemaking  for 
which  EPA  must  issue  a  general  notice 
of  proposed  rulemaking.  The  initial 
regiilatory  flexibility  analysis  must 
describe  the  effect  of  a  rule  on  small 
business  entities. 

Section  605(b)  of  the  Act,  however, 
provides  that  section  603  of  the  Act 
"shall  not  apply  to  any  proposed  or  final 
rule  if  the  head  of  the  Agency  certifies 
that  the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 

EPA  proposes  to  deny  no  exemption 
petitions  submitted  by  small  businesses. 
Therefore,  in  accordance  with  section 
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605(b)  of  the  Act  and  the  authority 
delegated  to  me  to  act  on  petitions 
submitted  under  TSCA  section 
6(e)(3)(B).  I  certify  Uiat  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Vni.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  (ICR  #0857)  has  been 
prepared  by  EPA  and  a  copy  may  be 
obtained  from:  Control  Officer, 
Information  Management  Branch;  EPA; 
401  M  St..  S.W.  (PM-223);  Washington. 
D.C.  20460  or  by  calling  (202)  382-2742. 
Submit  comments  on  these  requirements 
to  EPA  and:  Office  of  Information  and 
Regulatory  Affairs:  OMB;  726  Jackson 
Place.  N.W..  Washington.  D.C.  20503 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  nde  will  respond  to  any 
OMB  comments  or  public  comments  on 
the  information  collection  request. 

IX.  Official  Rulemaking  Record 

For  the  convenience  of  the  public  and 
EPA.  all  of  the  information  originally 
submitted  in  docket  number  OPTS- 
66001  (manufacturing  exemptions)  and 
OPTS-66002  (processing  and 
distribution  in  commerce  exemptions) 
was  consolidated  into  docket  number 
OPTS-66008.  Information  and  comments 
submitted  in  response  to  the  July  10. 
1984  proposed  rule  related  notice  (49  FR 
28203)  were  filed  in  docket  number 
OPTS-66008B. 

In  accordance  with  the  requirements 
of  section  19(a)(3)  of  TSCA,  EPA  is 
issuing  the  following  list  of  documents 
which  constitutes  the  record  of  this 
proposed  rulemaking.  A  supplementary 
list  or  lists  may  be  published  any  time 
on  or  before  the  date  the  final  rule  is 
issued.  However,  public  comments,  the 
transcript  of  the  rulemaking  hearing,  or 
submissions  made  at  the  rulemaking 
hearing  or  in  connection  with  it  will  not 
be  listed,  because  these  documents  are 
exempt  from  Federal  Register  listing 
under  section  19(a)(3).  However,  these 
documents  will  be  included  in  the  public 
record,  and  a  full  list  of  these  materials 
will  be  available  upon  request  from 
EPA's  TSCA  Assistance  Office  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

A.  Previous  Rulemaking  Records 

(1)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Disposal  and  Marking  Rule."  Docket  No. 


OPTS-«6005. 43  FR  7150.  February  17, 
1978. 

(2)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Manufacturing.  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions 
Rule."  44  FR  31514.  May  31. 1979. 

(3)  Official  Rulemaking  Record  from 
Polychlorinated  Biphenyls  (PCBs); 
Proposed  Rulemaking  for  PCB 
Manufacturing  Exemptions."  Docket  No. 
OPTS-66001.  44  FR  31564.  May  31. 1979. 

(4)  Official  Rulemaking  Record  &x»m 
"Polychlorinated  Biphenyls  (PCBs) 
Manufacturing,  Processing.  Distribution 
in  Commerce,  and  Use  Prohibitions;  Use 
in  Electrical  Equipment."  Docket  No. 
OPTS-62015.  47  FR  37342,  August  25. 
1982. 

(5)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions;  Use 
in  Closed  and  Controlled  Waste 
Manufacturing  Processes."  Docket  No. 
OPTS-62017. 47  FR  46980.  October  21. 
1982. 

(6)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Manufacturing,  Processing.  Distribution 
in  Commerce,  and  Use  FVohibitions; 
Amendment  to  Use  Authorization  for 
PCB  Railroad  Transformers,"  Docket 
No.  OPTS-62020.  46  FR  124,  January  3. 
1983. 

(7)  Official  Rulemaking  Record  fit)m 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing.  Processing,  Distribution 
in  Conmierce,  and  Use  Prohibitions; 
Response  to  Individual  and  Class 
Petitions  for  Exemptions."  Docket  No. 
OPTS-66008A,  49  FR  28154,  July  10. 1984. 

(8)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions; 
Exclusions,  Exemptions,  and  Use 
Authorizations."  Docket  No.  OPTS- 
62032A,  49  FR  28172.  July  10, 1984. 

(9)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Manufacturing,  Processing,  Distribution 
in  Commerce  and  Use  Prohibitions:  Use 
in  Microscopy  and  Research  and 
Development."  Docket  No.  OPTS- 
62031A.  49  FR  28193,  July  10. 1984. 

B.  Federal  Register  Notices 

(10)  43  FR  50905,  November  1, 1978. 
USEPA,  "Procedures  for  Rulemaking 
under  Section  6  of  the  Toxic  Substances 
Control  Act;  Interim  Procedural  Rules 
for  Polychlorinated  Biphenyls  (PCBs); 
Ban  Exemption." 

(11)  44  FR  108,  January  2. 1979. 
USEPA.  "Polychlorinated  Biphenyls 
(PCBs);  Policy  for  Implementation  and 
Enforcement." 


(12)  44  FR  3155a  May  31, 1979, 
USEPA  "Procedures  for  Rulemaking 
Under  Section  6  of  the  Toxic  Substances 
Control  Act;  Interim  Procedural  Rule* 
for  Exemptions  from  the  Polychlorinated 
Biphenyls  (PCBs)  Processing  and 
Distribution  in  Commerce  Prohibitiona." 

(13)  44  FR  31564.  May  31, 1979. 
USEPA  "Polychlorinated  Biphenyb 
(PCBs);  Proposed  Rulemaking  for  PCB 
Manufacturing  Exemptions." 

(14)  44  FR  42727,  July  20, 1979.  USEPA 
"Proposed  Rulemaking  for 
Polychlorinated  Biphenyls  (PCBs): 
Manufacturing  Exemptions:  Notice  of 
Receipt  of  Additional  Manufacturing 
Petitions  and  Extension  of  Reply 
Comment  Period." 

(15)  45  FR  14247,  March  5. 198a 
USEPA.  "Polychlorinated  Biphenyls 
(PCBs);  Statement  of  Policy  on  AH 
Futiu«  Exemption  Petitions." 

(16)  45  FR  29115.  May  1.  igsa  USEPA 
"Polychlorinated  Biphenyls  (PCSa); 
Expiration  of  Open  Border  Policy  for 
PCB  Disposal." 

(17)  48  FR  50486,  November  1, 1983. 
USEPA.  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing,  Processing, 
Distribution  in  Commerce  Exemptions; 
Proposed  Rule,"  Docket  No.  OPTS  88008. 

(18)  48  FR  52402.  November  17. 1983. 
USEPA.  "Polychlorinated  Biphenyls 
(PCBs):  Manufacturing,  Processing. 
Distribution  in  Commerce,  and  Use 
Prohibitions;  Use  in  Microscopy  and 
Research  and  Development;  Imposed 
Rule."  Docket  No.  OPTS-62031. 

(19)  48  FR  55076,  December  8. 1983. 
USEPA,  "Polychlorinated  Biphenyls 
(PCBs);  Exclusions,  Exemptions  and  Use 
Authorizations;  Proposed  Rule."  Dodiet 
No.  OPTS-62032. 

(20)  49  FR  28203,  July  la  1964,  USBPA 
"Polychlorinated  Biphenyls  (PCBs); 
Request  for  Additional  Conunents  on 
Certain  Individual  and  Class  Petitions  ' 
for  Exemption."  Docket  No.  OPTS- 
66008B. 

(21)  49  FR  39966.  October  11,  1984. 
USEPA  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing.  Processing. 
Distribution  in  Commerce  and  Use 
Prohibitions;  Use  in  Electrical 
Transformers;  Proposed  Rule,"  Docket 
No.  62035A. 

C.  Support  Documents 

(22)  USEPA,  OPTS,  EED,  "Response  to 
Comments  on  the  Proposed  PCB 
Exemptions  Rule"  (June  1984). 

(23)  USEPA  OPTS,  ETD.  "PCB 
Exemption  Petitions  Economic  Impact 
Analysis"  (April  1984). 

(24)  USEPA  OPTS,  ETD,  "PCB 
Exemption  Petitions  Economic  Impact 
Analysis"  (May  1985]. 


35192 Fedwal  Registw  /  Vol.  sq  No.  168  /  Thursday.  August  29.  1985  /  Proposed  Rules 


(25)  USEPA.  OPTS.  HERD.  "Response 
to  Comments  on  the  Health  Effects  of 
PCBs"  (August  1982). 

(26)  USEPA.  OPTS.  •Support 
Document/Voluntary  Enviromnental 
Impact  Statement  and  PCB 
Manufacturing.  Processing,  Distribution 
in  Commerce,  and  Use  in  Ban 
Regulation:  Economic  Impact  Analysis" 
(April  1979). 

D.  Other  References 

(27)  Manufacturing  Exemption 
Petitions  and  Related  Communications 
in  Docket  No.  OPTS-66001. 

(28)  Processing  and  Distribution  in 
Commerce  Exemption  Petitions  and 
Related  Communications  in  Docket  No. 
OPTS-66002. 

(29)  PCB  Exemption  Petitions, 
Additional  Data  and  Related 
Communications  in  Docket  No.  OPTS- 
66008B. 

List  of  SubjecU  in  40  CFR  Part  761 

Hazardous  substances.  Labeling, 
Polychlorinated  biphenyls. 
Recordkeeping  and  reporting 
requirements.  Environmental  protection. 

Dated:  August  16. 1985. 
Don  R.  Clay. 

Director.  Office  of  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  781  be  amended  as  follows: 

1.  The  authority  citation  for  Part  761 
continues  to  read  as  follows: 

PART  761-KAMENDED] 

Authority:  15  U.S.C.  2605.  2607.  and  2611. 

2.  In  §  761.80  by  adding  paragraphs  (f) 
(4).  (5).  and  (6).  (m)  (5)  and  (6).  and  (o), 
(p).  and  (q),  and  revising  paragraphs  (g) 
and  (n)  to  read  as  follows: 

§  761.80    Manufacturtng,  proccsslnv.  and 
distribution  tn  commcrca  axainpttons. 

*         *         •         •         • 

(f)*   •  • 

(4)  Midwest  Research  Institute. 
Kansas  City,  MO  64110  (ME-3.1). 

(5)  Radian  Corp.,  Austin,  TX  78766 
{ME-81.2). 

(6)  Wellington  Sciences  USA,  College 
Station.  TX  77840  (ME-104.1). 

(g)  The  Administrator  grants  a  class 
exemption  to  all  processors  and 
distributors  of  PCBs  in  small  quantities 
for  research  and  development  provided 
that  the  following  conditions  are  met: 

(1)  All  processors  and  distributors 
must  maintain  records  of  their  PCB 
activities  for  a  period  of  5  years. 

(2)  Any  person  or  company  which 
expects  to  process  or  distribute  in 
commerce  100  grams  (.22  lb)  or  more 
PCBs  in  1  year  must  report  to  EPA 
identifying  the  sites  of  PCB  activities 


and  the  quantity  of  PCBs  to  be 
processed  or  distributed  in  commerce. 

(m)  *  *  * 

(5)  Supelco,  Inc..  Bellefonte.  PA  16823- 
0048  (PDE-41.2). 

(6)  Radian  Corp.,  Austin,  TX  78786 
(PDE-182.1). 

(n)  The  1-year  exemption  granted  to 
petitioners  in  paragraphs  (f),  (1),  and  (m) 
of  this  section  shall  be  renewed 
automatically  unless  a  petitioner  notifies 
EPA  of  any  increase  in  the  amount  of 
PCBs  to  be  manufactiu^d,  imported,  or 
exported  or  any  change  in  the  manner  of 
manufacture,  import,  or  export  of  PCBs. 
EPA  will  consider  the  submission  of 
such  information  to  be  a  renewed 
petition  for  exemption.  EPA  will 
evaluate  the  information  in  the  renewed 
exemption  petition,  issue  a  proposed 
rule  for  public  comment,  and  issue  either 
a  final  rule  granting  the  exemption  or  a 
notice  denying  the  exemption.  Until  EPA 
acts  on  the  petition,  the  petitioner  will 
be  allowed  to  continue  the  activities  for 
which  it  requests  exemption. 

(0)  The  1-year  class  exemption 
granted  to  all  processors  and 
distributors  of  PCBs  in  small  quantities 
for  research  and  development  in 
paragraph  (g)  of  this  section  shall  be 
renewed  automatically  unless 
information  is  submitted  affecting  EPA's 
conclusion  that  the  class  exemption,  or 
the  activities  of  any  individual  or 
company  included  in  the  exemption,  will 
not  pose  an  unreasonable  risk  of  injury 
to  health  or  the  environment.  EPA  will 
evaluate  the  information,  issue  a 
proposed  rule  for  public  comment,  and 
issue  a  final  rule  affecting  the  class 
exemption  or  individuals  or  companies 
included  in  the  class  exemption.  Until 
EPA  issues  a  final  rule,  individuals  and 
companies  included  in  the  class 
exemption  will  be  allowed  to  continue 
processing  and  distributing  PCBs  in 
small  quantities  for  research  and 
development. 

(p)  The  Administrator  grants  the 
following  petitioners  an  exemption  for  1 
year  to  import  inadvertently  generated 
PCBs  at  concentrations  above  those 
specified  for  "excluded  manufacturing 
processes"  at  §  761.3: 

(1)  American  Hoechst  Corp., 
Somerville,  NJ  08876  (ME-5). 

(i)  The  exemption  is  limited  to  the 
pigment  specified  in  the  American 
Hoechst  petition. 

(ii)  [Reserved] 

(2)  [Reserved] 

(q)  The  Administrator  grants  the 
following  petitioners,  and  their  ' 
customers,  an  exemption  for  1  year  to 
process  and  distribute  in  commerce 
inadvertently  generated  PCBs  at 


concentration  above  those  specified  for 
"excluded  manufactiuing  processes"  at 
S  761.3  provided  that  the  conditions  for 
each  exemption  are  met: 

(1)  American  Hoechst  Corp., 
Somerville,  NJ  08876  (PDE-13). 

(i)  The  petitioner  must  notify 
customers  that  the  product  may  contain 
PCBs  over  the  50  ppm  maximum 
concentration  level  for  inadvertently 
generated  PCBs. 

(ii)  The  exemption  is  limited  to  the 
pigment  specified  in  the  American 
Hoechst  petition. 

(2)  Dainichiseika  Color  &  Chemicals 
America.  Inc.,  Clifton,  NJ  07012  (PDE- 
58). 

(i)The  petitioners  must  notify 
customers  that  the  product  contains 
PCBs  over  the  50  ppm  maximum 
concentration  level  for  inadvertently 
generated  PCBs. 

(ii)  The  exemption  is  limited  to  the 
62,400  lbs  of  phthalocyanine  blue  crude 
in  Dainichiseika's  inventory. 

[FR  Doc.  85-20662  Filed  8-28-85:  8:45  am] 
■HxiNO  coct  IMS  re 


40  CFR  Part  761 

lOPTS-MOOtD;  TSH  FRL  2864-4] 

Response  to  Ward  Transf  ormsr 
ComfMiny  Petition  for  Exemption 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Denial  of  Exempdon  Petition. 

summary:  In  this  notice  of  denial.  EPA 
is  denying  the  Ward  Transformer 
Company.  Incorporated,  petition  for  an 
exemption  to  buy  and  sell  used  PCB- 
contaminated  transformers. 

date:  This  petition  denial  shall  becon^e 
effective  on  August  29. 1985. 

FOR  FURTHER  INFORMATION  COmACT 

Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Room  E-543.  401  M 
St.,  SW.,  Washington,  DC  20460.  Toll 
free:  (800-424-9065).  In  Washington.  DC 
(554-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 

Copies  of  this  rule  and  its  support 
documents  can  be  obtained  from  the 
TSCA  Assistance  Office  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Authority 

Section  6(e)  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2605(e). 
generally  prohibits  the  manufacture  of 
PCBs  after  January  1, 1979,  and  the 


Federal  Regigter  /  Vol.  50.  No.  168  /  Thursday,  August  29,  1985  /  Proposed  Tlules 


35193 


processing  and  distribution  in  commerce 
ofPCBs  after  July  1,1979. 

Section  6(e)(3)(B)  of  TSCA  provides 
that  any  person  may  petition  the 
Administrator  for  an  exemption  from  the 
prohibition  against  the  manufacture, 
processing,  and  distribution  in 
commerce  of  PCBs.  The  Administrator 
may  by  rule  grant  an  exemption  if  the 
Administrator  finds  that  "(i)  an 
unreasonable  risk  of  injury  to  health  or 
environment  would  not  result,  and  (ii) 
good  faith  efforts  have  been  made  to 
develop  a  chemical  substance  which 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  and 
which  may  be  substituted  for  such 
polychlorinated  biphenyl."  The 
Administrator  may  set  t<>rms  and 
conditions  for  an  exemption  and  may 
grant  an  exemption  for  not  more  than  1 
year. 

EPA's  Interim  Procedural  Rules  for 
Processing  and  Distribution  in 
Commerce  Exemptions  describe  the 
required  content  of  processing  and 
distribution  in  commerce  exemption 
petitions  and  the  procedures  EPA 
follows  in  rulemaking  on  exemption 
petitions.  Those  rules  were  pubUshed  in 
the  Federal  Register  of  May  31, 1979  (44 
FR  31560)  under  40  CFR  750.30  through 
750.41. 

B.  History  of  this  Rulemaking 

In  the  Federal  Register  of  January  2. 
1979  (44  FR  108),  EPA  announced  that 
petitioners  who  had  previously  filed 
manufacturing  exemption  petitions 
could  continue  the  activities  for  which 
they  sought  exemption  until  EPA  acted 
on  their  petitions.  In  the  Federal  Register 
of  March  5, 1980  (45  FR  14247),  EPA 
extended  this  poUcy  to  allow  all 
petitioners  to  continue  the  activities  for 
which  they  sought  exemption  until  EPA 
acted  on  their  petitions,  as  long  as 
activities  were  underway  before  January 
1, 1979  (for  manufacturing)  or  July  1, 
1979  (for  processing  and  distribution  in 
commerce).  Ward  Transformer 
Company,  Inc.  (hereafter.  Ward 
Transformer)  has  been  allowed  to 
continue  buying  and  selling  rcB- 
contaminated  transformers  until  the 
issuance  of  this  final  rule. 

In  the  proposed  PCS  Exemptions  Rule 
published  in  the  Federal  Register  of 
November  1, 1983  (48  FR  50468).  EPA 
proposed  to  deny  the  Ward  Transformer 
petition  for  exemption  to  process  and 
distribute  in  commerce  PCBs  in  buying 
and  selling  PCB-contaminated 
transformers. 

On  July  10. 1984,  EPA  issued,  as 
published  in  the  Federal  Register  (49  FR 
28154),  the  Final  PCB  Exemptions  Rule 
acting  on  109  petitions  for  exemption 
from  the  prohibition  on  the  manufacture. 


processing  and  distribution  in  commerce 
of  PCBs.  That  rule  also  deferred  action 
on  50  exemption  petitions,  including  the 
Ward  Transformer  petition.  In  the  same 
issue  of  the  Federal  Register  EPA  issued 
a  proposed  rule-related  notice  soliciting 
comments  on  Ward  Transformer 
petitions  and  the  49  other  petitions  on 
which  action  was  deferred.  A  proposed 
rule  addressing  those  49  petitions  and  14 
new  exemption  petitions  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

In  the  proposed  rule-related  notice 
published  in  the  Federal  Register  of  July 
10, 1984  (49  FR  28203),  EPA  raised  a  new 
issue  about  whether  granting  the  Ward 
Transformer  petition  would  result  in  an 
imreasonable  risk  to  health  or  the 
environment  and  requested  comments 
by  August  23. 1984.  This  issue  and  the 
comments  are  discussed  in  detail  in  Unit 
V  of  this  decision. 

EPA  stated  in  the  July  10. 1984 
proposed  rule-related  notice  that  the 
Agency  would  issue  a  final  decision  to 
grant  or  deny  the  Ward  Transformer 
petition  upon  evaluation  of  the 
comments  and  allowed  the  petitioner  to 
continue  buying  and  selling  used  PCB- 
contaminated  transformers  until  this 
decision.  In  the  interest  of  fairness.  EPA 
stated  in  the  proposed  rule-related 
notice  that  should  EPA  grant  Ward 
Transformer's  petition,  the  exemption 
would  expire  on  the  same  day  (August 
22. 1985)  as  the  exemptions  granted  to 
other  petitioners  in  the  July  10, 1984  final 
PCB  Exemptions  Rule. 

EPA  is  now  denying  Ward 
Transformer's  petition  for  an  exemption. 
Ward  Transformer  must,  on  the  effective 
date  of  this  decision  cease  all  activities 
for  which  exemption  is  denied.  Of 
course,  Ward  Transformer  may  submit  a 
new  exemption  petition.  The  March  5, 
1980  policy  statement  also  announced 
EPA's  intention  to  require  petitioners 
who  file  late  petitions  (after  January  1. 
1979,  for  manufacturing,  and  July  1, 1979 
for  processing  and  distribution  in 
commerce)  to  show  "good  cause"  why 
EPA  should  accept  the  petition  for 
consideration.  Should  Ward 
Transformer  submit  a  new  exemption 
petition,  it  will  be  required  to  show 
"good  cause"  in  accordance  with  that 
policy  on  late  petitions.  Ward 
Transformer  will  not  be  permitted  to 
continue  activities  under  a  new  petition 
until  EPA  acts  on  the  exemption  request. 

n.  Unreasonable  Risk  Finding 

Secfion  6(e)(3)(B)(i)  of  TSCA  requires 
a  petitioner  to  show  that  granting  an 
exemption  would  not  residt  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 


To  determine  whether  a  risk  is 
unreasonable,  EPA  balances  the 
probability  that  harm  will  occur  against 
the  benefits  to  society  from  granting  an 
exemption.  Specifically  EPA  considers 
the  following  factors: 

1.  The  effect  of  PCBs  on  human  health 
and  the  environment  including  the 
magnitude  of  PCB  exposure  to  humans 
and  the  environment. 

2.  The  benefits  to  society  of  granting 
an  exemption  and  the  reasonably 
ascertainable  economic  consequences  of 
denying  an  exemption  petition. 

These  are  essentially  the  same  factors 
that  EPA  considers  under  TSCA  section 
6(c)  in  deciding  whether  a  chemical 
substance  or  mixtiu^  presents  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  under  TSCA  section 
6(a),  and  in  evaluating  uses  of  PCBs 
under  TSCA  section  6(e). 

EPA's  conclusions  on  the  health 
effects  and  environmental  effects  of 
PCBs  which  are  discussed  in  detail  in 
the  proposed  PCB  Exemptions  Rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register  are  also  applicable 
here. 

m.  Good  Faith  Efforto  Hnding 

Section  6(e](3](B)(ii)  of  TSCA  requires 
petitioners  to  make  good  faith  efforts  to 
develop  a  chemical  substance  which 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  and 
which  may  be  substituted  for  PCBs 
before  EPA  grants  an  exemption.  EPA 
considers  several  factors  in  determining 
whether  a  petitioner  has  made  good 
faith  efforts.  For  each  exemption 
petition,  EPA  considers  the  kind  of 
exemption  which  the  petitioner  is 
requesting,  whether  substitutes  exist. 
and  whether  the  petitioner  expended 
time  and  money  to  develop  or  search  for 
a  substitute.  In  each  case  the  burd«i  is 
on  the  petitioner  to  show  specifically 
what  it  does  to  substittite  non-PCBs  for 
PCBs  or  to  show  why  it  does  not  seek  to 
substitute  non-PCBs  for  PCBs.  EPA's 
denial  of  the  Ward  Transformer  Co^  Inc. 
petition  is  not  based  on  Ward 
Transformer's  failure  to  meet  the  good 
faith  efforts  criteria. 

rv.  Ward  Transformer 

Ward  Transformer  Co.,  Inc.,  Raleigh. 
NC  27622  (PDE-294).  submitted  a 
petition  for  exemption  to  process  and 
distribute  in  commerce  PCBs  in  buying 
and  selling  used  PCB-contaminated 
transformers  (i.e.,  containing  PCBs  at 
concentrations  of  50  ppm  (parts  per 
million)  or  more  but  less  than  500  ppm). 
Since  the  requested  exemption  is  for  an 
activity  which  was  underway  prior  to 
July  1, 1979,  the  petitioner  has  been 
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allowed  to  continue  the  activities  for 
which  it  requested  exemption  until  EPA 
acts  on  the  petition,  in  accordance  with 
the  EPA  policy  described  in  Unit  U.B  of 
this  decision. 

The  petitioner  is  engaged  in  the 
following  activities  for  which  an 
exemption  is  required:  (1)  Buying  and 
selling  PCB-contaminated  transformers; 
and  (2)  buying  PCB-contaminated 
transforms,  introducing  non-PCB 
(containing  less  than  50  ppm  PCBs)  fluid 
into  these  transformers,  and  then  selling 
them  before  they  have  been  reclassified 
as  non-PCB  transformers  in  accordance 
with  the  provisions  of  40  CFR 
761.30(a)(2)(v).  The  petitioner  needs  an 
exemption  because  it  is  distributing  in 
commerce  PCBs,  as  defined  in  section 
3{4)  of  TSCA  and  40  CFR  761.3.  Although 
EJPA  has  previously  stated  that  PCBs 
can  be  distributed  in  commerce  in 
transformers  without  an  exemption 
under  specified  conditions.  Ward 
Transformer  cannot  meet  those 
conditions  because  it  is  buying  PCB- 
contaminated  transformers  for  resale 
prior  to  reclassification  as  non-PCB 
transformers. 

A.  Background 

EPA  originally  proposed  to  deny 
Ward  Transformer's  exemption  petition 
because  the  petitioner  did  not  show  that 
granting  an  exemption  would  not  result 
in  an  unreasonable  risk  of  exposure  to 
humans  or  the  environment.  EPA 
determined  that  granting  an  exemption 
would  result  in  some  additional  risk  of 
exposure  to  humans  or  the  environment 
due  to  the  normal  leaks  and  spills  in 
handling  liquid  PCBs  and  transformers 
containing  PCBs. 

During  the  comment  period  on  the 
proposed  rule,  EPA  received  comments 
from  Ward  Transformer.  EPA  also 
received  comments  from  the  Electrical 
Apparatus  Servicing  Association 
(EASA)  in  support  of  a  class  petition 
including  Ward  Transformer  and  264 
other  companies  EASA  represents.  Both 
Ward  Transformer  and  EASA  also 
participated  in  the  hearing  on  the 
November  1, 1983  Proposed  PCB 
Exemptions  Rule. 

Both  Ward  Transformer  and  EASA 
commented  at  the  hearing  that  it  would 
be  prohibitively  expensive  and  not 
technically  feasible  to  reclassify  PCB- 
contaminated  transformers  to  non-PCB 
transformers  by  energizing  and  placing 
them  "in  service"  for  90  days  before 
selling  them. 

Ward  Transformer  further  commented 
that  (1)  granting  an  exemption  would  not 
result  in  an  unreasonable  risk  of  injury 
to  health  or  the  environment  because 
Ward  Transformer's  storage  and 
handling  procedures  for  PCB  fluids  meet 


all  applicable  disposal  and  storage  for 
disposal  requirements;  (2)  Ward  uses 
only  non-PCB  fluid  (less  than  50  ppm)  to 
refill  the  transformers  that  it  buys  and 
sells;  (3)  denying  an  exemption  would 
cause  Ward  Transformer  to  go  out  of 
business  since  buying  and  selling  used 
transformers  represented  33  percent  of 
its  business  in  1962,  and  30  percent  of  its 
business  in  1983. 

In  considering  Ward  Transformer's 
petition  for  exemption,  EPA  was  aware 
that  Robert  Ward,  Jr..  an  officer  of  Ward 
Transformer,  was  convicted  of 
knowingly  or  willfully  causing  the 
unlawful  disposal  of  PCBs.  Ward 
Transformer  was  the  only  EASA 
company  known  to  have  been  convicted 
of  such  a  violation.  Throughout  the 
original  PCB  Exemptions  riilemaking, 
neither  EPA  nor  Ward  Transformer 
raised  the  issue  of  Mr.  Ward's  PCB- 
related  conviction  as  a  factor  in 
deciding  whether  to  grant  an  exemption 
to  Ward  Transformer.  EPA  did  not  raise 
the  issue  as  a  determining  factor 
because  the  case  remained  in  litigation. 
However,  in  developing  the  July  10, 1984 
Final  PCB  Exemptions  Rule.  EPA 
determined  that  in  the  absence  of 
information  to  the  contrary  Mr.  Ward's 
conduct  creates  cause  for  concern  that 
granting  an  exemption  to  Ward 
Transformer  may  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

In  the  July  10. 1984  Final  PCB 
Exemptions  Rule,  EPA  granted,  in  part, 
the  EASA  class  petition  to  distribute  in 
commerce  PCBs  in  buying  and  selling 
used  transformers.  EPA  granted  the 
class  exemption  to  all  other  members  of 
EASA  and  deferred  action  on  the  Ward 
Transformer  petition. 

In  the  July  10, 1984  proposed  rule- 
related  notice,  EPA  requested  comments 
on  the  Ward  Transformer  petition  by 
August  23. 1984.  EPA  stated  in  that 
notice  that  Ward  Transformer  could 
allay  EPA's  concern  that  granting  the 
Ward  Transformer  petition  could  result 
in  an  uiu^asonable  risk  of  injury  to 
health  or  the  environment  by  submitting 
clear  and  convincing  evidence  to  the 
contrary. 

In  particular.  EPA  requested 
information  on  the  following: 

1.  A  description  of  the  methods  Ward 
Transformer  uses  to  protect  workers 
during  the  buying,  servicing,  and  selling 
of  PCB  transformers  and  PCB- 
contaminated  transformers. 

2.  Records  of  the  amount  of  PCB-fluid 
and  PCB-contaminated  fluid  Ward 
Transformer  collected  and  disposed  of 
since  July  1. 1982. 

3.  Records  of  the  PCB  disposal  sites 
and  the  owners  and  operators  of  those 
sites  where  Ward  Transformer  disposed 


of  PCB  fluid  and  PCB-contaminated  fluid 
since  July  1. 1982. 

4.  Records  of  how  many  PCB 
transformers  and  PCB-contaminated 
transformers  Ward  Transformer 
purchased  and  from  whom  since  July  1. 
1982. 

5.  Records  of  how  many  PCB 
transformers  and  PCB-contaminated 
transformers  Ward  Transformer  has 
sold  and  to  whom  since  July  1. 1982. 

6.  The  amoimt  of  Ward  Transformer's 
total  sales  (in  dollars]  since  July  1. 1982. 

7.  The  reasonably  ascertainable  loss 
of  sales  (in  dollars]  if  EPA  were  to  deny 
an  exemption  to  buy  and  sell  used  PCB- 
contaminated  transformers. 

In  addition.  EPA  requested  that  Ward 
Transformer  provide  an  affirmation  that 
it  has  acted  since  July  1, 1982,  in  a 
manner  that  indicates  good  faith 
compliance  with  all  appUcable  Federal, 
State,  and  local  laws  and  regulations  for 
the  protection  of  human  health  or  the 
environment. 

Diuing  the  comment  period  on  the 
proposed  rule-related  notice.  Ward 
Transformer  submitted  the  following 
response  to  the  specific  information 
requested  above: 

1.  Workers  are  protected  through  the 
proper  handling  and  storage  of  PCB- 
contaminated  transformers  and  PCB- 
contaminated  fluids.  PCB-contaminated 
fluids  are  stored  in  a  yard  with  a 
complete  retaining  wall.  When  the 
transformers  are  serviced  all  fluids  are 
pumped  in  a  totally  enclosed  manner. 

2.  Ward  Transformer  has  accumulated 
18.000  to  20,000  gallons  of  PCB- 
contaminated  fluid  which  is  being  stored 
in  bulk  storage  containers  for  reuse  after 
treatment  to  reduce  the  PCB 
concentration  in  the  fluid  to  below  50 
ppm.  The  collection  and  storage  of  the 
PCB-contaminated  fluid  began  before 
July  1, 1982.  Since  July  1. 1982.  no  PCB 
fluid  has  been  collected.  On  December 
22, 1983,  Ward  Transformer  contracted 
for  the  disposal  of  1,815  gallons  of  PCB 
fluid  collected  prior  to  July  1.  .982,  and 
1,265  gallons  of  PCB-contaminated 
solids. 

3.  Ward  Transformer  submitted  a 
copy  of  the  contractual  agreement  for 
disposal  of  the  1,815  gallons  of  PCB  fluid 
and  1,265  gallons  of  PCB-contaminated 
solids. 

4,5.  Records  of  transformers  bought 
and  sold  by  Ward  Transformer  since 
July  1, 1982  were  provided  and  will  be 
discussed  elsewhere  in  this  notice  when 
applicable. 

6,7.  Since  July  1. 1982,  Ward 
Transformer's  total  transformer  sales 
amounted  to  $3,608,180.  The  sale  of  PCB- 
contaminated  transformers  accounted 
for  $980,225,  or  27  percent,  of  the  total 
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sales.  Ward  Transformer  anticipates  the 
economic  costs  of  denial  of  the  petition 
to  have  an  impact  on  approximately  27 
percent  of  transformer  sales  in  the 
future. 

An  affirmation  that  Ward 
Transformer  has.  since  July  1. 1982,  "met 
or  exceeded  all  required  environmental 
standards"  was  provided  by  Robert 
Ward  III,  who  succeeded  Robert  Ward 
Jr.  as  president  of  Ward  Transformer 
after  the  latter's  criminal  conviction 
under  TSCA  section  16(b)  in  1982. 

B.  Petition  Denied 

EPA  is  denying  the  Ward  Transformer 
petition  for  exemption  to  process  and 
distribute  in  commerce  PCBs  in  buying 
and  selling  used  PCB-contaminated 
transformers.  EPA  evaluated  the 
information  submitted  by  the  petitioner 
in  response  to  the  proposed  rule-related 
notice  and  determined  that  Ward 
Transformer  has  failed  to  provide  clear 
and  convincing  evidence  that  granting 
the  exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment 

The  information  submitted  by  the 
petitioner  reguarding  the  storage  and 
disposal  of  PCB  and  PCB-contaminated 
fluids  since  July  1, 1982,  cause  EPA  to 
question  Ward  Transformer's 
compliance  with  storage  for  disposal 
requirements  under  40  CFR  761.65(a). 
Since  Ward  Transformer  would  handle, 
store  and  dispose  of  PCB-contaminated 
fluid  if  the  exemption  were  granted,  the 
petitioner's  compliance  with  disposal 
and  storage  for  disposal  regulations  is  a 
significant  factor  in  determining  whether 
granting  the  exemption  ivili  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  In  particular,  EPA  is 
concerned  by  the  following  information 
submitted  by  the  petitioner 

1. 1.815  gallons  of  PCB  fluid  placed  in 
storage  for  disposal  prior  to  July  1. 1982. 
were  not  contracted  for  disposal  until 
December.  1983.  EPA  asked  Ward 
Transformer  when  disposal  of  the  PCB 
fluid  actually  occurrei  Ward 
Transformer  repUed  that  the  PCB  fluid 
was  disposed  of  in  the  spring  of  1984. 
EPA  regulations  on  the  storage  of  PCBs 
for  disposal  at  40  CFR  761.65(a)  require 
that  all  items  stored  for  disposal  prior  to 
January  1, 1983  be  disposed  of  before 
January  1, 1984. 

2.  While  Ward  Transformer  maintains 
that  it  does  not  and  will  not  use  PCB- 
contaminated  fluid  in  servicing    . 
transformers,  it  has  collected  and  placed 
in  storage,  prior  to  and  since  July  1. 1982. 
18,000  to  20,000  gallons  of  PCB- 
contaminated  fluid  which  it  maintains  is 
being  stored  for  reuse  after  treatment  to 
reduce  the  PCB  concentration  in  the 
fluid  to  below  50  ppm.  EPA  requested 


clarification  from  the  petitioner  of  the 
apparent  inconsistency  between  its 
assertion  that  PCB-contaminated  fluid 
will  not  be  used  while  at  the  same  time 
it  is  storing  18,000  to  20.000  gallons  of 
PCB-contaminate  fluid  for  reuse.  EPA 
also  cautioned  the  petitioner  that  if  the 
fluid  is  treated,  under  40  CFR  761.60(e)  it 
must  be  ti>eated  to  reduce  the  PCB 
concentration  to  below  2  ppm  by  an 
EPA-approved  disposal  method  and  that 
such  treatment  constitutes  the  disposal 
of  PCBs.  Treatment  of  the  PCBs  to 
reduce  the  PCB  concentration  to  below 
50  ppm  but  above  2  ppm.  or  treatment 
by  a  non-approved  method  or  disposer 
not  permitted  by  EPA  would  be 
considered  to  be  illegal  dilution  of  PCBs. 
Ward  Transformer  replied  that  it  plans 
to  contract  with  an  EPA-approved 
disposer  to  reduce  the  concentration  of 
PCBs  in  the  fluid  to  below  2  ppm  and 
will  not  use  the  fluid  until  such 
treatment  occurs.  However,  Ward 
Transformer  continues  to  maintain  that 
the  fluid  is  being  stored  for  reuse  and 
that  the  storage  of  the  PCB- 
contaminated  fluid  need  not  meet  the 
requirements  for  storage  for  disposal. 
EPA  has  determined  that  since  the 
petitioner  states  that  the  PCB- 
contaminated  fluid  is  being  stored  for 
treatment  to  belew  2  ppm  and  since 
such  treatment  constitutes  the  disposal 
of  PCBs,  the  storage  of  the  PCB- 
contaminate  fluid  is  subject  to  storage 
for  disposal  requirements.  The 
continued  storage  of  the  PCB- 
contaminated  fluid  in  bulk  storage  tanks 
beginning  before  July  1, 1982.  is  not  in 
compliance  with  the  requirement  that  all 
PCBs  stored  prior  to  Junuary  1, 1983,  be 
disposed  of  by  January  1, 1984. 
*    Further,  in  telephone  communications 
with  Ward  Transformer's  counsel,  EPA 
was  informed  that  an  additional  4,600 
gallons  of  PCB-fluid,  collected  and 
stored  for  disposal  prior  to  July  1, 1982, 
was  disposed  of  on  March  18, 1985.  This 
storage  of  PCB  fluid  also  fails  to  comply 
with  the  requirement  that  all  PCBs 
stored  prior  to  January  1, 1983  be 
disposed  of  before  January  1, 1984. 

The  Agency  cannot  determine  that 
granting  an  exemption  to  Ward 
Tranformer  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  While  Ward 
Transformer  will  not  be  using  PCB  or 
PCB-contaminated  fluid  in  servicing 
transformers,  the  petitioner  would 
handle,  store  and  dispose  of  PCB- 
contaminated  fluid  collected  in  servicing 
transformers  under  an  exemption. 
Failure  to  comply  with  PCB  storage 
requirements  increases  the  risk  of 
exposure  to  humans  and  the 
environment.  The  information  provided 
by  the  petitioner  indicates  a  continuing 


failure  to  act  in  good  faith  compliance 
with  applicable  regulations  on  the 
storage  of  PCBs  for  disposal. 
The  cost  of  denying  Ward 
Transformer's  petition  for  an  exemption 
to  buy  and  sell  used  PCB-contaminated 
transformers  would  be  equal  to  the  lost 
value  of  future  sales  of  PCB- 
contaminated  transformers  which  are 
currently  in  inventory  and  which  Ward 
would  have  purchased  for  resale  in  the 
exemption  period.  The  cost  of  denying 
the  petition  does  not  include  the  cost  of 
disposal  of  PCB-contaminated  fluid  in 
storage  or  PCB-contaminated 
transformers  in  inventory.  Since  Ward 
Transformer  drains  all  PCB- 
contaminated  transformers  prior  to 
resale  and  does  not  reuse  PCB- 
contaminated  transformers,  the 
petitioner  would  have  disposed  of  PCB- 
contaminated  fluid  even  if  an  exemption 
were  granted.  The  disposal  of  drained 
PCB-contaminated  transformers  is  not 
regulated. 

Ward  Transformer's  estimate  of  the 
economic  consequences  of  the  petition's 
denial  is  based  on  its  sales  in  the  period 
between  July  1, 1982  and  August  13. 
1984.  During  that  period,  the  Ward's 
total  sales  of  transformers  amounted  to 
$3,608,180.  The  sale  of  157  PCB- 
contaminated  transformers  accounted 
for  $980,225,  or  27  percent,  of  total  sales. 
Ward  Transformer  maintains  that  denial 
of  its  petition  would  have  an  impact  on 
a  similar  proportion  of  its  business  in 
the  future  and  that  such  a  loss  would 
endanger  the  viability  of  the  company. 

Ward  Transformer  has  not  provided 
sufficient  information  on  its  existing 
inventory  of  PCB-contaminated 
transformers,  or  on  the  price  of  used 
transformers  for  EPA  to  quantify  the 
costs  of  denying  its  petition.  However, 
EPA  believes  that  the  costs  of  denial 
will  be  significantly  lower  than  the 
estimate  supplied  by  Ward  Transformer 
for  the  following  reasons: 

a.  In  the  period  between  July  1, 1982 
and  August  13, 1984,  Ward  Transformer 
decreased  its  inventory  of  PCB- 
contaminated  transformers  by  selling 
157  while  purchasing  only  61. 

b.  The  cost  to  Ward  Transformer  of 
buying  used  PCB-contaminated 
transformers  is  probably  a  significant 
percentage  of  the  price  at  which  it  sells 
those  transformers. 

c.  Information  supplied  by  the 
petitioner  shows  that  since  July  1. 1982, 
the  buying  and  selling  of  PCB- 
contaminated  tranformers  have 
declined,  both  in  the  number  of 
transformers  bought  and  sold  and  as  a 
percentage  of  Ward  Transformer's 
buying  and  selling  activities. 
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d.  While  Ward  Transformer  has  been 
permitted  to  continue  buying  and  selling 
PCB-contaminated  transformers  until 
EPA  acts  on  its  petition,  the  exemption, 
if  granted,  would  have  expired  on 
August  22. 1985  for  reasons  discussed  in 
Unit  II.C  of  this  notice. 

EPA  has  concluded  that  the  costs  of 
denying  the  Ward  Transformer  petition 
are  not  suHicient  to  outweigh  the 
potential  risks  of  injury  to  health  or  the 
environment  which  would  result  from 
granting  the  exemption.  Therefore,  EPA 
is  unable  to  make  the  statutory  Hnding 
of  no  unreasonable  risk,  and  cannot 
grant  an  exemption  under  the  provisions 
of  TSCA  section  6(e)(3)(B). 

V.  Oflicial  Rulemaking  Record 

For  the  convenience  of  the  public  and 
EPA  all  of  the  information  originally 
submitted  in  docket  number  OPTS- 
66001  (manufacturing  exemptions)  and 
OPTS-66002  (processing  and 
distribution  in  commerce  exemptions) 
were  consolidated  into  docket  number 
OPTS-66008.  Information  and  comments 
submitted  in  response  to  the  July  10. 
1984  proposed  rule-related  notice  (49  FR 
28203)  were  filed  in  docket  number 
OPTS-66008B. 

In  accordance  with  the  requirements 
of  section  19(a)(3)  of  TSCA.  EPA  is 
publishing  the  following  list  of 
documents  which  constitutes  the  record 
of  this  decision  to  deny  the  Ward 
Transformer  exemption  petition.  Public 
comments,  the  transcript  of  the 
rulemaking  hearing,  and  submissions 
made  at  the  rulemaking  hearing  or  in 
connection  with  it  are  not  listed  because 
these  documents  are  exempt  from 
Federal  Register  Usting  under  section 
19(a)(3).  However,  these  dociunents  are 
included  in  the  public  record,  and  a  full 
list  of  these  materials  is  available  on 
request  from  EPA's  TSCA  Assistance 
Office  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

A.  Previous  Rulemaking  Records 

(1)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Disposal  and  Marking  Rule."  Docket  No. 
OPTS-66005.  43  FR  7150.  February  17. 
197a 

(2)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Manufacturing.  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions 
Rule."  44  FR  31514,  May  31. 1979. 

(3)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs) 
Manufacturing.  Processing.  Distribution 
in  Commerce,  and  Use  Prohibitions;  Use 
in  Electrical  Equipment,"  Docket  No. 
OPTS-62015.  47  FR  37342,  August  25. 
1982. 


(4)  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (F'CBs) 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions; 
Amendment  to  Use  Authorization  for 
PCB  Railroad  Transformers."  Docket 
No.  OPTS-62020.  48  FR  124.  January  3. 
1983. 

(5)  "Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing.  Processing,  Distribution 
in  Commerce  and  Use  Prohibitions; 
Response  to  Individual  and  Class 
Petitions  for  Exemptions,"  Docket  No. 
OPTS-6600aA,  49  FR  28154,  July  10. 1984. 

(6)  "Offlcial  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs): 
Manufacturing.  Processing,  Distribution 
in  Commerce  and  Use  Prohibitions,  and 
Use  Prohibitions;  Exclusions. 
Exemptions,  and  Use  Authorization," 
Docket  No.  OPTS-62032A,  49  FR  28172, 
July  10, 1984. 

B.  Federal  Register  Notices 

(7)  43  FR  50905,  November  1, 1978, 
USEPA,  "Procedures  for  Rulemaking 
under  Section  6  of  the  Toxic  Substances 
Control  Act;  Interim  Procedural  Rules 
for  Polychlorinated  Biphenyls  (PCBs); 
Ban  Exemption." 

(8)  44  FR  108,  January  2, 1979.  USEP-\, 
'Polychlorinated  Biphenyls  (PCBs); 
Policy  for  Implementation  and 
Enforcement." 

(9)  44  FR  31558.  May  31, 1979,  USEPA. 
"Procedures  for  Rulemaking  Under 
section  6  of  the  Toxic  Substances 
Control  Act;  Interim  Procedural  Rules 
for  Exemptions  from  the  Polychlorinated 
Biphenyls  (PCBs)  Processing  and 
Distribution  in  Commerce  Prohibitions." 

(10)  45  FR  14247.  March  5, 1980. 
USEPA.  "Polychlorinated  Biphenyls 
(PCBs);  Statement  of  Policy  on  all  Future 
Exemption  Petitions." 

(11)  48  FR  50488.  November  1. 1983. 
USEPA.  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing,  Processing, 
Distribution  in  Commerce  Exemptions; 
Proposed  Rule,"  Docket  No.  OPTS  66008. 

(12)  48  FR  55076.  December  8. 1983. 
USEPA,  "Polychlorinated  Biphenyls 
(PCBs);  Exclusions,  Exemptions  and  Use 
Authorizations;  Proposed  Rule."  Docket 
No.  OPTS-62032. 

(13)  49  FR  28203.  July  10, 1984.  USEPA. 
"Polychlorinated  Biphenyls  (PCBs); 
Request  for  Additional  Comments  on 
Certain  Individual  and  Class  Petition  for 
Exemption."  Docket  No.  OPTS-66006B. 

(14)  49  FR  39966.  October  11. 1984. 
USEPA  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing,  Processing. 
Distribution  in  Commerce  and  Use 
Prohibitions;  Use  in  Electrical 
Transformers;  Proposed  Rule."  Docket 
No.  62035A. 


C  Support  Documents 

(15)  USEPA.  OPTS,  EED.  "Response  to 
Comments  on  the  Proposed  PCB 
Exemptions  Rule"  (June  1984). 

(16)  USEPA,  OPTS.  ETD.  "PCB 
Exemption  Petition  Economic  Impact 
Analysis"  (April  1984). 

(17)  USEPA.  OPTS,  ETD.  "Ward 
Transformer  Exemption  Petition 
Economic  Impact  Analysis"  (May  1985). 

(18)  USEPA,  OPTS,  HERD.  "Response 
to  Comments  on  the  Health  Effects  of 
PCBs"  (August  1982). 

(19)  USEPA.  OTS.  "Support 
Docimient/Voluntary  Environmental 
Impact  Statement  and  PCB 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  in  Ban 
Regulation:  Economic  Impact  Analysis" 
(April  1979). 

D.  Other  Support  Documents 

(20)  Processing  and  Distribution  in 
Commerce  Exemption  Petitions  and 
Related  Communication  in  Docket  No. 
OPTS-66002. 

(21)  Ward  Transformer  Petition, 
Additional  Data  and  Related 
Communications  In  Docket  No.  OPTS- 
66008B. 

VI.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  a  "major 
rule"  and  therefore  subject  to  the 
requirement  that  a  regulatory  impact 
analysis  be  prepared.  EPA  has 
determined  that  this  action  is  not  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order 
because  (1)  the  annual  effect  on  the 
economy  will  be  orders  of  magnitude 
less  than  $100  million,  (2)  it  will  not 
cause  any  noticeable  increase  in  costs 
or  prices  for  any  sector  of  the  economy 
or  for  any  geographic  region,  and  (3)  it 
will  not  result  in  any  signiHcant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation 
or  on  the  ability  of  United  States 
enterprises  to  compete  with  foreign 
enterprises  in  domestic  or  foreign 
markets. 

Although  this  action  is  not  a  major 
rule.  EPA  has  analyzed  the  economic 
impact  to  the  extent  possible.  This  final 
decision  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  prior  to  publication,  as  required 
by  the  Executive  Order. 

Vn.  Regulatory  Flexibility  Act 

Section  603  of  the  Regulatory 
Flexibilty  Act  (the  Act),  6  U.S.C.  603. 
requires  EPA  to  prepare  and  make 
available  for  comment  an  initial 
regulatory  flexbility  analysis  in 
connection  with  any  rulemaking  for 
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which  EPA  must  issue  for  publication  a 
general  notice  of  proposed  rulemaking. 
The  initial  regulatory  flexibility  analysis 
must  describe  the  effect  of  a  rule  on 
small  business  entities. 

Section  605(b)  of  the  Act,  however, 
provides  that  section  603  of  the  Act 
"shall  not  apply  to  any  proposed  or  final 
rule  if  the  head  of  the  Agency  certifies 
that  the  rule  will  not.  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 

Ward  Transformer  Co..  Inc.  is  the  only 
small  business  entity  affected  by  this 
denial  of  petition.  Ward  Transformer 
estimated  the  reasonably  ascertainable 
costs  of  the  petition's  denial  to  be 
$980,225.  or  27  percent  of  their  total 
annual  transformer  sales.  However,  EPA 
beUeves  the  costs  of  denial  to  be 
significantly  less  than  that  estimate 
because  buying  and  selling  used  PCB- 
contaminated  transformers  is  decreasing 
as  a  percentage  of  Ward  Transformer's 
total  business,  and  because  an 


exemption,  if  granted,  would  have 
expired  on  August  22, 1985.  EPA's 
conclusions  on  the  economic 
consequences  of  denying  the  Ward 
Transformer  petition  are  discussed  in 
detail  in  Unit  IV. 

Therefore,  in  accordance  with  section 
605(b)  of  the  Act  and  authority 
delegated  to  me  to  act  on  petitions 
submitted  under  TSCA  section 
6(e)(3)(B).  I  certify  that  this  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

EPA  further  notes  that  section  606  of 
the  Act  states  that  the  requirements  of 
section  603  do  not  alter  in  any  manner 
standards  otherwise  applicable  by  law 
to  Agency  action.  In  general,  the 
manufacture,  processing,  and 
distribution  in  commerce  of  PCBs  are 
prohibited  by  section  6(e)(3)(A)  of  TSCA 
and  the  PCB  regulations  under  40  CFR 
Part  761.  Section  6(e)(3)(B)  permits  the 
EPA  to  grant  exemptions  from  these 
prohibitions,  if  the  Administrator  finds 


that  a  petitioner  has  shown  that  granting 
an  exemption  will  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  and  that  it  has  made 
good  faith  efforts  to  develop  substitutes 
for  PCBs.  Both  small  and  large 
companies  must  meet  the  same  statutory' 
standard.  Thus,  even  if  EPA  believed 
that  it  was  economically  or  socially 
desirable  policy  to  grant  an  exemption 
to  a  small  business,  it  could  do  so  only  if 
the  small  business  met  the  requirements 
set  forth  in  TSCA. 

Accordingly,  the  Ward  Transformer 
Company,  Incorporated,  petition  for  an 
exemption  to  buy  and  sell  used  PCB- 
contaminated  transformers  is  denied. 

(15  U.S.C.  2606(e)] 

Dated:  August  16. 1985. 
Don  R.  Clay, 

Director,  Office  of  Toxic  Substances. 
(FR  Doc.  85-20663  Filed  8-28-85:  8:45  am] 
BILUNGCODE  CSeO-SO-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  122 
(OW-FRL'2871-«] 

National  Pollutant  Disctiarge 
Elimination  System  Permit 
Regulations;  Modification  of 
Application  Deadline  for  Storm  Water 
Point  Sources 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  On  September  26, 1984.  the 
Environmental  Protection  Agency 
published  final  regulations  (49  FR  37998) 
that  addressed  several  issues 
concerning  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  administered  under  the  Clean 
Water  Act.  One  aspect  of  those 
amended  rules  concerned  the  regulation 
of  point  source  discharges  of  storm 
water.  The  final  rule  defined  the  scope 
of  NPDES  permit  program  coverage  of 
storm  water  discharges  and  adopted  a 
two-tiered  application  process  for  storm 
water  point  sources. 

The  final  storm  water  regulations 
generated  considerable  post- 
promulgation  comment.  The  major 
concerns  raised  were  the  difficulty  of 
complying  with  the  April  26, 1985 
deadline  for  application  submittals  due 
to  winter  weather  conditions  and  the 
size  of  the  task  of  identifying,  sampling 
and  testing  storm  water  point  sources. 

In  response  to  these  concerns,  on 
March  7, 1985  (50  FR  9362),  EPA 
proposed  two  changes  in  the  application 
process,  neither  of  which  affected  the 
substantive  coverage  of  the  September 
26  regulation.  First.  EPA  proposed  to 
extend  the  deadline  for  submission  of 
NPDES  applications  for  all  storm  water 
point  sources  to  December  31, 1985.  This 
final  rule  extends  that  deadline  to 
December  31, 1987  for  Group  I  point 
sources  and  June  30. 1989  for  Group  II 
point  sources.  Second,  EPA  proposed  to 
modify  certain  testing  requirements  for 
Group  I  storm  water  point  sources.  This 
final  rule  does  not  address  this  issue, 
which  was  the  subject  of  a  recent 
Federal  Register  Notice. 
DATES:  This  regulation  is  effective 
August  29, 1985. 

In  accordance  with  40  CFR  Part  23  (50 
FR  7268,  February  21. 1985).  these 
regulations  shall  be  considered  final 
agency  action  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 
September  12, 1985.  Under  section 
509(b)(1)  of  the  Clean  Water  Act, 
judicial  review  of  this  regulation  can  be 


made  only  by  rUing  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
within  90  days  af^er  the  regulation  is 
considered  issued  for  purposes  of 
judicial  review.  Under  section  509(bK2) 
of  the  Clean  Water  Act,  the 
requirements  in  this  regulation  may  not 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

In  order  to  assist  EPA  to  correct  any 
typographical  errors,  incorrect  cross 
references,  and  similar  technical  errors. 
comments  of  a  technical  and 
nonsubstantive  nature  on  the  final 
regulations  may  be  submitted  on  or 
before  October  28, 1985.  The  effective 
date  of  these  regulations  will  not  be 
delayed  by  consideration  of  such 
comments. 

ADDRESS:  Comments  of  a  technical  and 
nonsubstantive  nature  should  be 
addressed  to:  Cathy  O'Connell,  Permit 
Division  (EN-336).  Office  of  Water 
Enforcement  and  Permits,  U.S. 
Environmental  Protection  Agency. 
Washington.  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Laverty,  Permits  Division  (EN-336). 
Office  of  Water  Enforcement  and 
Permits.  U.S.  Environmental  Protection 
Agency,  Washington.  D.C.  20460. 
Telephone  (202)  426-7035. 
SUPPt^MENTARY  INFORMATION: 

I.  Background 

The  appropriate  means  of  regulating 
storm  water  discharges  has  been  a 
major  issue  for  over  12  years.  Storm 
water  regulation  has  been  the  subject  of 
a  number  of  Federal  Register 
documents.  This  Preamble  addresses 
only  the  issue  subject  to  today's  action: 
the  deadline  for  submitting  applications 
for  storm  water  permits.  For  more 
detailed  background  and  discussion  on 
storm  water  regulation  in  general,  see  44 
FR  32854  (July  7, 1979).  45  FR  33290  (May 
19. 1980).  45  FR  52073  (November  18. 
1982).  49  FR  37998  (September  28. 1984), 
and  50  FH  9362  (March  7. 1985). 

The  September  1984  rule  set  out  two 
categories  of  storm  water  point  sources 
with  different  application  requirements 
for  each.  Group  I  storm  water 
dischargers  are  those  subject  to  effluent 
limitations  guidelines,  located  in  an 
industrial  plant  or  plant  associated  area. 
or  designated  by  the  Director.  All  other 
storm  water  point  sources  are  classified 
as  Group  II.  The  September  1984 
regulations  set  a  deadline  of  six  months 
from  their  effective  date  for  submission 
of  all  storm  water  permit  applications. 
(Due  to  a  technical  error,  the  rule  as 
published  stated  that  March  26, 1985 
was  the  deadline.  However,  the 
preamble  stated  that  these  applications 


were  not  required  until  six  months  after 
the  effective  date  of  the  rule,  April  26. 
1965,  and  this  was  the  correct  deadline 
for  submission  of  applications  under  the 
September  1984  regulation.  A  technical 
correction  to  the  regulations  recognizing 
the  April  26, 1985  deadline  was 
published  in  the  Federal  Register  on 
February  19. 1985  [50  FR  6939J) 

n.  Reaction  to  the  September  19B4  Rule 

The  September  1984  rule  produced 
considerable  post-promulgation 
comment  on  all  of  the  central  issues 
concerning  storm  water  regulation.  With 
respect  to  the  deadline  for  submission  of 
permit  applications,  various  industries 
and  trade  associations  claimed  that  the 
April  28  application  deadline  would  be 
impossible  for  many  dischargers  to 
meet.  One  reason  given  was  that  many 
dischargers  were  located  in  areas  where 
testing  during  the  winter  months  would 
not  be  feasible.  It  was  also  argued  that 
the  intermittent  and  unpredictable 
nature  of  storm  water  dischargers  would 
result  in  difficult  and  time-consuming 
data  gathering  because  laboratories 
doing  the  sampling  would  have  to  be  on 
stand-by  waiting  for  a  representative 
rainfall  event  to  test  the  discharge,  and 
tfie  regulation  did  not  provide  sufficient 
time  to  undertake  this  effort. 

Some  commenters  asserted  that  six 
months  was  an  insufffcient  amount  of 
time  to  locate,  identify,  sample  and  test 
the  thousands  of  storm  water  point 
sources  which  were  estimated  to  exist. 
They  also  argued  that  the  magnitude  of 
the  task  for  permit  authorities  meant 
that  the  data  would  be  stale  by  the  time 
permits  were  to  be  issued.  Finally,  some 
dischargers  claimed  that  there  would  be 
insufficient  laboratory  facilities  to  do 
the  required  analysis  within  so  short  a 
time  period.  The  September  1984  rule 
also  generated  comment  from 
environmental  groups,  who  expressed 
reservations  that  any  change  or  delay 
would  exacerbate  EPA's  failure  to 
regulate  this  source  of  pollutants. 

UL  The  March  1985  Proposal 

After  considering  all  these  comments 
EPA  proposed  to  extend  the  application 
deadline  from  April  26, 1985  to 
December  31, 1985  for  all  storm  water 
dischargers.  The  Agency  also 
specifically  asked  for  comments  on 
whether  to  postpone  the  application 
deadline  for  Group  II  storm  water  point 
sources  another  year,  until  December  31, 
1986.  in  order  to  allow  EPA  and  the 
NPDES  States  to  initially  focus  their 
efforts  on  the  Group  I  point  sources, 
which  are  more  likely  to  be 
environmentally  significant.  The  Agency 
acknowledged  that  the  magnitude  of 
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post-promulgation  comments  indicated 
data  collection  and  analysis  by  April  26. 
1985  would  be  difficult  and  perhaps 
impossible  for  some  dischargers. 

IV.  Summary  of  Comments 

EPA  received  approximately  130 
comments  on  the  proposed  rule,  many  of 
which  commented  directly  on  the 
deadline  issue. 

One  commenter  opposed  any 
extension  of  the  deadline.  This 
commenter  noted  that  storm  water  point 
source  dischargers  have  been  required 
for  ten  years  to  obtain  NPDES  permits, 
and  that  further  postponement  of 
application  requirements  was  therefore 
unreasonable.  This  commenter  also 
asserted  that  there  was  little  basis  for 
the  claim  that  inadequate  laboratory 
capacity  was  a  problem  which  would 
justify  an  extension.  In  addition,  the 
commenter  stated  that  resource 
problems  experienced  by  permit  writing 
authorities  would  not  be  solved  by  an 
extension.  Finally,  this  commenter 
stated  that  it  was  important  for 
application  data  to  be  submitted  soon, 
even  where  the  permit  writing  authority 
might  not  be  able  to  act  on  it  promptly, 
since  such  data  could  nonetheless  be 
available  for  citizens  groups  which  may 
choose  to  file  a  citizen  suit  enforcement 
action.  Another  commenter.  while  not 
responding  directly  to  the  deadline 
issue,  stated  its  belief  that  storm  water 
dischargers  were  a  significant  source  of 
pollution  requiring  an  active  and  strong 
regulatory  and  enforcement  program. 

The  Agency  agrees  that  an  effective, 
manageable  and  environmentally  sound 
program  for  regulation  of  storm  water 
dischargers  is  necessary.  These 
commenfers  are  also  correct  in  their 
statement  that  storm  water  point  source 
dischargers  have  required  NPDES 
permits  for  some  years.  Although  some 
dischargers  have  already  applied  for 
and  received  permits  for  storm  water 
discharges,  the  vast  majority  of  such 
dischargers  have  not  applied  for 
per.^lits.  However,  there  has  been  some 
uncertainty  in  recent  years  concerning 
permit  application  requirements, 
particularly  in  those  States  in  which 
EPA  administers  the  NPDES  program. 
Moreover,  some  owners  and  operators 
have  hundreds  of  potential  point  sources 
which  can  require  considerable  time  to 
identify,  analyze,  and  submit 
applications.  This  creates  a  tremendous 
practical  problem  for  the  hundreds  of 
thousands  of  unpermitted  storm  water 
discharges,  regardless  of  whether 
laboratory  capacity  is  a  prol  lem  for  any 
particular  discharger.  The  Agency's  and 
the  public's  interest  in  a  sound  storm 
water  program  and  the  development  of  a 
useful  data  base  on  these  sources  is  best  % 


served  by  establishing  an  application 
deadline  which  will  allow  sufficient  time 
to  gather,  analyze,  and  submit 
meaningful  applications.  Moreover, 
postponement  of  the  deadline  cleariy 
would  not  preclude  requiring  a  permit 
application  or  issuance  of  a  permit  in 
the  interim  on  a  case-by-case  basis  as 
appropriate  if  a  problem  is  identified. 
Finally,  citizens  remain  free  to  initiate 
private  enforcement  actions,  and  to 
bring  to  the  attention  of  permit  writing 
authorities  any  specific  situation  that 
warrants  review. 

The  overwhelming  majority  of 
comments  supported  some  sort  of 
extension  of  the  application  deadline. 
Over  100  comments  supported  extending 
the  deadline  for  Group  I  dischargers 
until  at  least  December  31. 1985  and 
approximately  65  supported  extending 
the  deadline  for  Croup  II  dischargers 
until  at  least  December  31. 1986. 

Commenters  supporting  extension  of 
the  deadline  cited  many  of  the  same 
reasons  as  in  the  post-promulgation 
comments  and  noted  in  the  proposal, 
including:  (1)  The  large  number  of 
sources  involved;  (2)  the  extensive  time 
and  resources  necessary  to  identify 
sources  and  gather  and  analyze  data;  (3) 
the  deaire  to  avoid  submitting  data 
which  might  become  "stale"  before 
permit  writers  could  act  thus 
necessitating  additional  duplicative 
testing  at  the  same  time  of  permit 
issuance;  (4)  the  current  uncertainty  as 
to  what  information  must  be  submitted 
in  an  appUcation;  (5)  the  need  for 
sufficient  time  after  issuance  of  final 
substantive  application  requirements  to 
conduct  the  work  needed:  (6]  the 
resources  involved  in  preparing 
applications;  [7]  the  problems  posed  by 
unpredictable  weather  conditions  in 
gathering  data;  and  (8)  the  need  for 
adequate  time  to  obtain  necessary 
laboratory  resources. 

More  specifically,  a  number  of 
commenters  supporting  the  proposed 
extension  for  Group  I  dischargers 
suggested  that  a  longer  extension  would 
be  appropriate  unless  final  application 
requirements  and/or  more  detailed 
guidance  were  forthcoming  in  the  near 
future.  One  of  these  commenters 
requested  the  maximum  period  possible 
after  issuance  of  a  final  rule;  another 
suggested  a  minimum  of  one  ye^r  after 
issuance  of  a  final  rule.  A  third,  a 
municipality,  suggested  a  deadline  of 
1990. 

Several  comments  received  from 
States  expressed  concerns  about  the 
State's  ability  to  process  the  thousands 
of  applications  which  would  be  received 
in  the  relatively  near  future.  Similarly, 
commenters  urged  that  deadlines 


realistically  reflect  the  ability  of  EPA 
and  NPDES  States  to  process 
applications. 

With  respect  to  the  deadline  for 
Group  II  dischargers,  as  noted  above, 
there  was  strong  support  for  deadline 
extension.  Many  commenters  noted  the 
need  to  deal  first  with  Group  I 
dischargers,  which  appear  to  be  more 
environmentally  significant.  These 
commenters  feared  that  permit  writing 
authorities  would  be  flooded  with 
applications  that  could  not  be  processed 
in  a  timely  manner.  Commenters 
believed  that  it  would  take  years  to 
identify  all  Group  II  sources,  and  to 
gather,  analyze,  and  submit  the 
information.  Finally,  these  commenters 
expressed  the  belief  that  final 
application  requirements  and  further 
guidance  were  needed  before 
proceeding  further.  On  the  basis  of  these 
beliefs,  one  State  commenter  suggested 
that  the  deadline  for  Group  II 
applications  be  set  at  least  one  year 
after  the  deadline  for  Group  I 
applications;  another  stated  that  as 
much  as  five  years  would  be  necessary 
to  complete  Group  II  applications;  a 
third  commenter  suggested  postponing 
the  Group  II  deadline  indefinitely. 

V.  Agency  Action 

EPA  is  persuaded  that  the  comments 
make  a  strong  case  for  an  extension  of 
the  application  deadline.  An  extension 
of  the  deadline  will  give  those  storm 
water  point  source  dischargers  in  States 
where  EPA  is  the  permitting  authority 
additional  jime  to  identify  their  sources, 
gather  and  analyze  required  data,  and 
prepare  applications.  Many  factors  have 
contributed  to  difficulties  in  complying 
with  the  existing  April  26, 1985  deadline 
for  application  submission.  These 
included  the  task  of  identifying  the  large 
number  of  storm  water  point  source 
discharges  covered  by  the  regulation, 
determining  which  Category  (Group  I  or 
II)  each  fits  within,  collecting  necessary 
data,  including  toxic  testing  where 
required,  seasonal  factors  which 
prohibited  sampling  in  some  locales 
during  the  winter  months,  and  the  fact 
that  the  intermittent  nature  of  storm 
water  discharges  complicates  the  ability 
to  gather  representative  samples. 
Further,  the  uncertainty  surrounding  the 
precise  application  requirements  has 
.been  heightened  by  EPA's  March  7. 
proposal  to  change  both  the  existing 
deadline  for  applications  and  the 
specific  requirements  defining  the 
information  which  must  be  submitted 
with  such  applications. 

For  these  reasons  EPA  has  determined 
that  dischargers  should  be  given 
additional  time  to  submit  applications. 
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In  the  \fdrch  7.  Federal  Register  notice 
EPA  proposed  to  extend  the  deadline  for 
submission  of  applications  until 
December  31. 1965  for  Croup  I  and 
suggested  the  possibility  of  delaying 
submission  of  Group  II  applications  until 
1  year  beyond  that.  These  dates  were 
chosen  because  EPA  believed  at  that 
time  that  final  regulations  identifying 
the  information  which  would  be 
required  of  applicants  would  soon  be  in 
place  and  that  applicants  would, 
therefore,  be  able  to  conduct  necessary 
sampling  during  the  summer  and  fall 
months  and  prepare  complete  permit 
applications  by  the  end  of  this  year. 
However,  the  substantive  requirements 
proposed  on  March  7  are  not  yet 
published  in  Final  form. 

The  Agency  is  currently  reconsidering 
the  type  and  amount  of  substantive 
information  which  must  be  submitted  in 
an  application.  As  a  result  of  comments 
received  on  the  March  7  proposal  and 
further  consideration  of  the  issue  by  the 
Agency,  this  aspect  of  the  March  7 
proposal  has  been  renoticed  to  allow 
additional  public  comment.  The  notice 
specifically  sought  comment  on  a  more 
effective  administrative  process  that  is 
also  less  burdensome  to  the  regulated 
community.  Thus,  as  with  the  proposed 
deadlines,  EPA  is  today  establishing 
new  deadlines  for  submission  which 
take  into  account  the  time  necessary  to 
issue  Hnal  regulations  establishing 
substantive  application  requirements 
and  the  time  needed  to  gather  and 
analyze  data  and  prepare  an  application 
once  these  requirements  are  established. 
Todays  final  rule  extends  the  deadline 
for  submission  of  applications  by  Group 
I  dischargers  to  December  31, 1987.  This 
new  deadline  should  allow  sufficient 
time  for  additional  public  comment  and 
final  issuance  of  substantive 
requirements,  and  also  will  provide 
additional  time  for  applicants  to  identify 
and  categorize  their  sources  of 
discharge,  gather  and  analyze  data,  and 
prepare  applications.  This  added  time 
should  help  eliminate  the  difficulties  in 
complying  with  current  deadlines. 

This  new  deadline  also  responds  to 
commenters'  concerns  that  the  deadline 
more  realistically  reflect  the  permit 
writing  authorities'  ability  to  process 
applications.  As  EPA  has  indicated  on 
numerous  occasions  in  past  Federal 
Register  notices,  neither  EPA  nor  the 
States  are  currently  able  to  process 
promptly  the  large  number  of  permit 
applications  which  are  expected  to  be 
filed  for  storm  water  discharges.  EPA 
and  many  States  are  still  working  to 
reduce  and  eliminate  the  current  permit 
issuance  backlog  for  major  industrial 
facilities,  which  has  resulted  from  many 


factors,  including  the  complex  nature  of 
developing  permits  limitations  to  control 
toxic  pollutants,  as  well  as  the  lack, 
until  recently,  of  national  effluent 
limitation  guidelines  establishing  BAT 
requirements.  The  next  priority  for  EPA 
and  State  permit  writers  will  be  to 
address  the  backlog  of  significant  minor 
dischargers,  especially  those  causing 
water  quality  problems.  Although  an 
extension  of  the  deadline  will  not 
eliminate  the  fact  the  permit  issuing 
authorities  will  still  receive  a  large 
number  of  lower  priority  permit 
applications  at  one  time  (just  later,  as 
pointed  out  by  one  commenter).  it  is 
more  likely  that  the  permit  backlog 
problems  associated  with  BAT 
limitations  will  have  been  reduced  by 
that  time.  In  addition,  this  extension  will 
provide  sufficient  time  for  EPA  to 
prepare  guidance  on  questions 
concerning  various  aspects  of  storm 
water  regulation.  The  added  time  also 
will  allow  EPA  and  the  permit  writing 
authorities  to  develop  a  realistic 
strategy  for  the  issuance  of  storm  water 
permits.  For  example,  model  general 
permit  terms  may  be  developed  by  then, 
and  additional  States  may  have 
established  authority  to  issue  general 
permits.  Finally,  the  new  deadline  may 
minimize  the  potential  of  stale  data. 

EPA  believes  that  a  two-phased 
application  approach  calling  for 
information  to  be  submitted  from  Group 
1  in  advance  of  that  for  Group  II  is  the 
more  reasonable  and  realistic  means  of 
gathering  useful  information  in  a  time 
frame  that  is  manageable  for  the 
regulated  community  and  the  permitting 
agencies.  This  responds  to  the 
previously  identified  problems  with 
preparing  storm  water  applications  as 
they  relate  to  Group  II  sources  and 
allows  priority  to  be  given  to  the  sources 
which  are  expected  to  pose  the  more 
significant  environmental  problems. 
Thus,  the  deadline  for  submission  of 
applications  from  Group  II  storm  water 
dischargers  is  June  30, 1989. 

Although  these  deadlines  are  later 
than  those  proposed,  they  are  consistent 
with  the  purposes  of  that  proposal  and 
with  the  numerous  comments  which 
urged  an  orderly  application  process 
with  due  attention  to  priorities  and  with 
EPA's  stated  purposes  to  develop  more 
realistic  deadlines  which  respond  to  the 
identified  difficulties  with  preparing 
storm  water  applications.  The  deadlines 
also  acknowledge  that  revised 
substantive  requirements  are  not  yet 
promulgated. 

It  should  be  re-emphasized  that  these 
deadline  extensions  do  not  relieve  point 
source  dischargers  from  the  requirement 
to  obtain  NPDES  permits.  EPA  regional 


offices  have  been  directed  to  respond  to 
inquiries  and  petitions  concerning 
specific  storm  water  discharges  which 
may  pose  problems.  The  extension  does 
not  preclude  issuance  of  permits  where 
a  problem  is  identified,  nor  does  it  affect 
citizens  rights  under  section  505  of  the 
Act.  States  authorized  to  administer  the 
NPDES  program  remain  free  to  require 
permit  applications  at  earlier  dates. 

VI.  Recent  Related  Developments 

Persons  interested  in  the  appropriate 
means  to  regulate  storm  water 
dischargers  should  be  aware  that  the 
issue  is  receiving  renewed  attention  by 
Congress.  On  June  13, 1985.  the  Senate 
passed  an  amendment  to  the  CWA 
which  would,  if  enacted,  affect 
regulation  of  Group  II  dischargers. 
Essentially,  the  amendment  would 
remove  the  requirement  for  Group  II 
dischargers  to  obtain  permits  until  1902. 
The  Administrator  would  be  required  to 
prepare  and  submit  to  Congress  a  study 
on  the  nature  and  extent  of  pollutants  in 
Group  II  discharges  before  this  date. 
Subsequently,  EPA  would  be  required  to 
submit  a  report  to  Congress  setting  forth 
procedures  and  methods  to  control 
storm  water  dischargers  "to  the  extent 
necessary  to  attain  and  maintain  water 
quality  standards."  On  July  23, 1985.  the 
House  of  Representatives  also  passed 
an  amendment  that  would  affect  EPA's 
regulation  of  storm  water  discharges. 

Although  these  changes  are  not  yet 
part  of  the  applicable  law,  it  appears 
that  Congress  will  continue  to  review 
the  issue  of  storm  water  regulation. 
Interested  persons  should  be  aware  that 
future  Congressional  action  could  alter 
the  Agency's  authority  and  strategy  for 
regulating  storm  water  dischargers. 

VII.  Effective  Date 

Section  553(d]  of  the  .Administrative 
Procedure  Act  (APA)  generally  requires 
publication  of  a  substantive  rule  not  less 
than  30  days  before  its  effective  date. 
The  APA  also  recognizes  an  exemption 
to  this  requirement,  and  authorizes  an 
Agency  to  make  a  final  rule  effective 
immediately  upon  promulgation  if  the 
rule  "grants  or  recognizes  an  exemption 
or  relieves  a  restriction".  EPA  believes 
this  rule  "relieves  a  restriction"  in  that  it 
extends  a  regulatory  deadline  which  has 
already  passed.  Accordingly,  this  rule  is 
effective  today. 

VIII.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  These 
amendments  generally  make  the 
regulations  more  flexible  and  less 
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burdensome  for  affected  parties.  These 
regulations  do  not  satisfy  any  of  the 
criteria  specified  in  section  1(b)  of  the 
Executive  Order  and,  as  such,  do  not 
constitute  major  rulemakings.  This 
regulation  was  submitted  to  OMB  for 
review. 

IX.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  No  regulatory  flexibility 
analysis  is  required,  however,  where  the 
head  of  the  agency  certifies  Jhat  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  amendments  to  the 
regulations  generally  make  the 
regulations  more  flexible  and  less 
burdensome  for  permittees.  Accordingly, 
I  hereby  certify,  pursuant  to  5  U.S.C. 
605(b),  that  these  amendments  will  not 


have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  122 

Administrative  practice  and 
procedure,  Reporting  and  Recordkeeping 
requirements.  Water  pollution  control. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 

et  sag. 

Dated:  August  21, 1985. 
Lee  M.  Thomas, 

Administrator.  , 

PART  122— EPA  ADMINISTERED 
PERMITS  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

Subpart  B— Permit  Application  and 
Special  NPDES  Program  Requirements 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 


2.  Section  122.21  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  122.21     Application  for  a  permit 
(applicable  to  State  NPDES  programs,  see 

§  123.25) 

***** 

(c)  •  *  * 

(2)  Any  existing  Group  1  storm  water 
discharge  (as  defined  in  §  122.26(b)(2)) 
that  does  not  have  an  effective  permit 
shall  submit  an  application  by 
December  31, 1987.  Any  existing  Group 
II  storm  water  discharge  (as  defined  in 
§  122.26(b)(3))  that  does  not  have  an 
effective  permit  shall  submit  an 
application  by  June  30. 1989.  Any 
discharger  designated  under  §  122.26(c| 
shall  submit  an  application  within  6 
months  of  notification  of  its  designation. 
***** 
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The  President 

ADMINISTRATIVE  ORDERS 

35205     Footwear,  imports  (Memorandum  of  August  28, 
1985) 

Executive  Agencies 

Agricuitural  IMarfcetlng  Service 

PROPOSED  RULES 
35238     Lemons  grown  in  California  and  Arizona;  extension 
of  time 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Federal 
Crop  Insurance  Corporation;  Federal  Grain 
Inspection  Service. 

NOTICES 

Meetings: 
35274        Agriculture  Structure  Planning  Advisory 
Committee;  date  change 

Antitrust  Division 

NOTICES 

Competitive  impact  statement  and  proposed  - 
consent  judgments: 
35335        Mortgage  Conference  of  New  York  et  al. 

Army  Department 

NOTICES 

Meetioga: 
35289        Military  personal  property  symposium 

Blind  and  Other  Severely  Itondlcapped, 
Committee  for  Purchase  From 

NOTICES 

35287,    Procurement  list.  1986;  additions  and  deletions  (2 
35288     documents] 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
35277        Manufacturing  industries;  annual 
35277     Urbanized  areas;  designation  between  decennial 

censuses 

Coast  Guard 

RULES 

Practice  and  procedures: 
35228         Marine  investigation;  actions  against  seamen's 
licenses,  ceHificates.  or  documents;  correction 

Commerce  Department 

See  Census  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Athiospheric 
Administi>ation. 

Commodity  Futures  Trading  Conmtission 

RULES 

Domestic  exchange-traded  commodity  options: 
35213        Contract  market  designations;  extension 

PROPOSED  RULES 

Domestic  exchange-traded  commodity  options:' 
35247        Non-agricultural  options  contracts,  pilot  program 
revisions 


Comptroller  of  Currency 

RULES 

National  banks: 
35207        Corporate  activities;  national  bankers'  banks 


35241 


35288, 
35289 
35356 


35474 


35289 


35336 
35336 
35336 
35336 
35336 


35482 


36337 
35337 
35337 


35368 


35374 


Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Chain  saws,  components,  and  replacement  parts; 
safety  standard  development;  withdrawn 

NOTICES 

Agency  information  collection  activities  under 

0MB  review  [2  documents] 

Meetings;  Sunshine  Act 

Defense  Department 

See  also  Army  Department;  Navy  Department 

RULES 

Federal  Acquisition  Regulation  (FAR): 

Subcontractor  sales;,  unreasonable  restrictians, 

etc.;  interim 
NOTICES 
Meetings: 

DOD-University  Forum  Working  Group 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.: 
Camacho,  Antonio  C,  M.D. 
Hottinger,  John  Howard,  D.D.S. 
Marion  Laboratories  Ina 
Norac  Co.  Inc. 
St«-ling  Drug,  Ina 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
Handicapped  special  studies  program 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Amax  Chemical  Corp.  ■ 
Joy-See  Fashions  Inc. 
Oak  Communications  Systems 

Employment  Standards  Administration 

NOTICES 

Minimimi  wages  for  Federal  and  federally-assisted 
construction;  genecal  wage  detennination  decisiona. 
modifications,  and  supersedes  decisions  (CA,  LA. 
MD,  NJ,  ND,  OR,  PA,  VA.  WI] 

Energy  Department 

See  Federal  Energy  Regulatory  Commisson. 
Hearings  and  Appeals  Office,  Energy  Department 

Emrlronmental  Proteetlen  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and 

engines: 
Nonconformance  penalties  for  heavy-duty 
engines  and  heavy-duty  vehicles,  including  light- 
duty  trucks 
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PROPOSED  RULES 

Air  pollution  control:  new  motor  vehicles  and 
engines: 
35402        Nonconformance  penalties  for  heavy-duty 

engines  and  vehicles  and  light-duty  trucks 
Hazardous  waste: 
35261         Underground  storage  tanks;  notification 

requirements  for  owners;  comment  period 

reopened 
NOTICES 
Environmental  statements;  availability,  etc.: 

35316  Agency  statements;  comment  availability 

35317  Agency  statements;  weekly  receipts 
Meetings: 

35318  Administrator's  Pesticide  Advisory  Committee 

35317  HERA  Scientific  Advisory  Panel 
Toxic  and  hazardous  substances  control: 

35313,       Premanufacture  notices  receipts  (2  dociunentsl 
35314 

Equal  Employment  Opportunity  Commission 

NOTICES 

Procurement: 

35318  Commercial  or  industrial  activities,  performance; 
productivity  review  list  and  schedule  (OMB  A- 
76)  implementation 

Federal  Aviation  Administration 

RULES 

35209     Standard  instrument  approach  procedures 


35228 


35232 


35262 


35418 
35318 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Domestic  fixed-satellite  service;  assignment  of 

orbital  locations  to  space  stations 
Television  stations;  table  of  assignments: 

Oklahoma 
PROPOSED  RULES 
Practice  and  procedure: 

Nondiscrimination  on  the  basis  of  handicap  in 

federally-conducted  programs  and  activities 

NOTICES 

Radio  and  television  broadcasting: 

Broadcast  licensees;  fairness  doctrine  obligations 
Rulemaking  proceedings;  petitions  filed,  granted, 
denied,  etc. 


Federal  Crop  insurance  Corporation 

NOTICES 

Meetings: 
35274        Crop  insurance  policies 


Federal  Election  Commission 

NOTICES 
35356     Meetings;  Sunshine  Act 


Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
35225         Illinois,  et  al;  suspension 

NOTICES 
35319     Privacy  Act;  systems  of  records 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
35295        Commonwealth  Edison  Co.  et  al. 
Hearings,  etc.: 

35291  Tannehill,  Joseph  K. 
Natural  gas  certificate  filings: 

35292  ANR  Pipeline  Co.  et  al. 

Federal  Grain  inspection  Service 

NOTICES 

Agency  designation  actions: 
35277        Colorado 
35276        Indiana  and  Illinois 

35274  Kansas 

35275  Kentucky,  North  Dakota,  and  Ohio 
35275        Minnesota  and  Mississippi 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
35239         Insurance  premiums;  payment  on  semiannual 
basis 
NOTICES 

Receiver  appointments: 
35320        Alliance  Federal  Savings  &  Loan  Association 

* 
Federal  Maritime  Commission 

NOTICES 

35320     Agreements  filed,  etc. 

Federal  Reserve  System 

PROPOSED  RULES 

International  banking  operations  (Regulation  K): 
35238        Affiliate  transactions  of  Edge  corporations; 
restriction 

NOTICES 

Bank  holding  company  applications,  etc.: 

35320  Citizens  .State  Bancorp  et  al 

35321  Fidelcor,  Inc..  et  al. 

35321  First  Exchange  Corp. 

35322  National  Mercantile  Bancorp 
35356     Meetings;  Sunshine  Act 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
35358        Seasons,  limits,  and  shooting  hours; 
establishment,  etc. 
PROPOSED  RULES 

Endangered  and  threatened  species: 
35272         Findings  on  petitions,  etc. 
35271         Key  Largo  woodrat  and  cotton  mouse 

NOTICES 

Migratory  birds:  • 

35332        Duck  stamp  sheets;  bid  acceptance 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
34214        Tylosin  and  sulfamethazine 

Biological  products: 
35458         Blood  and  blood  components;  labeling 
requirements 

PROPOSED  RULES 

Human  drugs: 
35259        New  drug  and  antibiotic  application  review;  user 
charge;  extension  of  time 
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35472 


35323 
35323 

35324 


35474 


35322 


NOTICES 

Biological  products: 

Blood  and  blood  components,  uniform  labeling; 

guidelines 
Food  for  human  consumption;  identity  standard 
deviation;  market  testing  permits: 

Granted  cheese 

Spinach,  canned 
Medical  devices: 

New  Jersey  meniscal  bearing  knee  replacement; 

patent  extension 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Subcontractor  rules;  unreasonable  restrictions, 
etc.;  interim 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health 
Resources  and  Services  Administration;  National 
Institutes  of  Health:  Public  Health  Service. 

NOTICES 

Agency  information  collection  activities  under 
0MB  review 


35281 
35280 

35280 


35333 


35334 
35335 


35336 


Health  Resources  and  Services  Administration 

NOTICES 

Health  service  areas  redesignation,  etc.: 
35324        Ulinois 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

Cases  filed 
Special  refund  procedures;  implementation  and 
inquiry  (5  documents) 


35297 

35298- 

35310 


35214 


35259 


Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 

Housing  assistance  payments  (Section  8);  fair 

market  rents  for  new  construction  and 

substantial  rehabilitation 
PROPOSED  RULES 
Minimum  property  standards: 

Lumber  grademarking  (Materials  Bulletin  No.  38i] 


35332 
35332 

35332 
35356 

35474 


Indian  Affairs  Bureau 

NOTICES 
Land  transfers: 
35331         Pueblo  of  San  Felipe,  NM 


Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau;  National  Park 
Service. 

NOTICES 

Privacy  Act;  systems  of  records 


35233 


35329 


35284 
35285 

35283 


International  Trade  Administration 

NOTICES 
Antidumping: 

Carbon  steel  wire  rod  from  Venezuela 

Natural  bristle  paint  brushes  and  brush  heads 

from  China 

Steel  wire  nails  from  Poland 


35329 
35325 
35326 
35326 

35326 

35327 


Countervailing  duties: 
Fresh  Atlantic  groundfish  from  Canada 
Heavy  iron  construction  castings  from  Brazil 

Export  privileges,  actions  affecting:    . 
Elzar,  Anton,  et  al. 

interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations; 

intent  to  engage  in 
Rail  carriers: 

Union  Pacific  Railroad  Company;  passenger  train 

operation 

Waybill  data;  release  for  use 

Justice  Department 

See  Antitrust  Division;  Drug  Enforcement 
Administration;  Juvenile  Justice  and  Delinquency 
Prevention  Office. 

Juvenile  Justice  and  Delinquency  Prevention 
Office 

NOTICES 

Meetings: 
Missing  Children's  Advisory  Board 

Labor  Department 

See  Employment  and  Training  Administration; 
Employment  Standards  Administration. 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

North  Dakota 
Meetings: 

RichHeld  District  Advisory  Council;  meeting  and 

tour 
Survey  plat  Hlings: 

New  Mexico 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act  (2  documents) 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Subcontractor  sales;  unreasonable  restrictions, 
etc.;  interim 

National  Highway  Traffic  Safety  Adminisbvtion 

RULES 

Motor  vehicle  safety  standards: 

Occupant  crash  protection;  automatic  restraint 

system  (airbags,  etc.);  petitions  for 

reconsideration;  responses 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Arthritis  Advisory  Board 
National  Cancer  Institute  (3  documents) 
National  Institute  on  Aging 
National  Institute  of  Allergy  and  Infectious 
Diseases 

National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke 
Research  Grants  Division  study  sections 


VI 
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National  Oceanic  and  Atmospheric 
Administration 

RULES 

Coastal  zone  management  program: 
35210         Federal  consistency  regulations 

NOTICES 

Permits: 
35286         Marine  mammals  (3  documents) 

National  Parte  Service 

RULES 

35233     Historic  preservation  programs;  State  and  local 
procedures 

National  Science  Foundation 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

35337  Engineering  Science  in  Chemical,  Biochemical 
and  Thermal  Engineering  Advisory  Committee  et 
al. 

Navy  Department 

NOTICES 

35290     Privacy  Act;  systems  of  records 
Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

35338  Periodic  reports  to  Congress 
Applications,  etc.: 

35338         GPU  Nuclear  Corp. 

Personnel  Management  Office 

RULES 
35488     Performance  management  and  recognition  system 
35488     Reduction  in  force,  performance  management 

system,  pay  administration  under  the  Fair  Labor 

Standards  Act;  cross  reference  and  confirmation  of 

effective  date 

PROPOSED  RULES 

Pay  administration: 
35529         Fair  Labor  Standards  Act;  exemption  criteria 
35513     Performance  management  system;  performance 

based  incentive  system  for  general  schedule 

35505  Personnel  records;  transfer  of  official  personnel 
folder  to  another  agency 

35506  Reduction  in  force  (RIP)  procedures 

Postal  Service 

PROPOSED  RULES 

International  Mail  Manual;  Express  Mail  Service: 
35260         Iceland 

Public  Heatth  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
35329         National  Institutes  of  Health 

Securities  and  Excliange  Commission 

NOTICES 

Applications,  etc.: 
35344         Capital  Realty  Investor»-V  Ltd.  Partnership 

35347  Central  &  South  West  Corp. 

35348  Columbia  Gas  System,  Inc. 

35349  Consolidated  Natural  Gas  Co. 

35346         Federal  Life  Money  Market  Fund.  Inc..  et  al. 
35346         Phillips  Petroleum  Co. 


35350 
35338. 
35339 
35347 


35351 
35340 
35340 
35343 


35350 


35219 


35353 


35353 


35353 


35354 


35354 


35354 


35354 


Southern  Co.  et  al. 

Storage  Equities.  Inc.  (2  documents) 

Options  price  reporting  authority;  plan  amendment 
Self-regulatory  organizations;  proposed  rule 
changes: 

Chicago  Board  Options  Exchange,  Inc. 

Municipal  Securities  Rulemaking  Board 

Options  Clearing  Corp. 

Pacific  Stock  Exchange,  Inc. 
Self-regulatory  organizations;  unlisted  trading 
privileges: 

Boston  Stock  Exchange,  Ina 

Selective  Service  System 

RULES 

Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and  activities 

Small  Business  Administration 

NOTICES 

Applications,  etc.: 
FCA  Investment  Ca 

Meetings: 

Presidential  Advisory  Committee  on  Small  and 

Minority  Business  Ownership 
Small  business  investment  companies: 

Maximum  annual  cost  of  money;  Federal 

Financing  Bank  rate 

State  Department 

NOTICES 

Meetings: 
Inter-American  Tropical  Tuna  Commission, 
United  States  National  Section  Advisory 
Committee 

International  Commission  for  the  Conservation  of 
Atlantic  Tunas,  United  States  National  Section 
Advisory  Committee 


Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
35287        Macau 


Transportation  Department 

See  also  Coast  Guard:  Federal  Aviation 
Administration;  National  Highway  Traffic  Safety 
Administration. 
NOTICES 

Aviation  procedings: 

Certificates  of  public  i^onvenience  and  necessity 

and  foreign  air  carrier  permits;  weekly 

applications 
Aviation  proceedings;  bearings,  etc.: 

Michigan  Peninsula  Airways 


35355 
35355 


Treasury  Department 

See  Comptroller  of  Currency. 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Art  Nouveau  Jewelry  by  Rene  Lalique 
Colossal  Statue  of  Ramses  II 
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Separate  Parts  in  This  issue 

Part  11 
35358     Department  of  the  Interior,  Fish  and  Wildlife 
Service 

Part  ill 
35368     Department  of  Labor,  Employment  Standards 
Administration,  Wage  and  Hour  Division 

PartiV 
35374     Environmental  Protection  Agency 

Part  V 
35418     Federal  Communications  Commission 

Part  Vi 
35458     Department  of  Health  and  Human  Services,  Food 
and  Drug  Administration 

Part  Vli 
35474     Department  of  Defense.  General  Services 

Administration,  National  Aeronautics  and  Space 
Administration 

PartVlli 
35482     Department  of  Education 

PartiX 
35488     Office  of  Personnel  Management 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Memorandum  of  August  28,  1985 

Nonrubber  Footwear  Import  Relief  Determination 


Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  Section  202(b)(1)  of  the  Trade  Act  of  1974  (P.L  93-818;  19  U.S.C 
2252(b)(1)),  I  have  determined  the  action  I  will  take  with  respect  to  the  report 
of  the  United  States  International  Trade  Commission  (ITC),  transmitted  to  me 
on  July  1,  1985,  concerning  imports  of  nonrubber  footwear.  This  investigation 
covered  items  700.05  through  700.45.  inclusive.  700.56.  700.72  through  700.83 
inclusive,  and  700.95  of  the  Tariff  Schedules  of  the  United  States. 

While  the  escape  clause  provisions  of  the  Trade  Act  of  1974  require  the  ITC  to 
determine  the  question  of  whether  a  domestic  industry  has  been  seriously 
injured  as  a  result  of  increased  imports,  I  am  charged  with  the  responsibility 
of  determining  whether  the  provision  of  import  relief  to  the  domestic  industry 
is  in  the  national  economic  interest.  After  considering  all  relevant  aspects  o( 
the  case,  including  those  set  forth  in  Section  202(c)  of  the  Trade  Act  of  1974. 1 
have  determined  that  granting  import  relief  would  not  be  in  the  national 
economic  interest.  I  believe  my  decision  today  will  promote  our  national 
economic  interest  by  encouraging  an  open,  nondiscriminatory  and  fair  world 
economic  system,  a  system  in  which  jobs  are  created  and  prosperity  grows 
through  increased  productivity  and  competitiveness  in  an  open  market.  My 
decision  is  based  on  the  following  reasons: 

First,  import  relief  would  place  a  costly  and  imjustifiable  burden  on  U.S. 
consumers  and  the  U.S.  economy.  The  Council  of  Economic  Advisers  esti- 
mates that  the  global  quota  remedy  recommended  by  the  ITC  would  create 
between  13.000  to  22,000  jobs  with  an  average  annual  wage  of  $14,000. 
However,  the  cost  to  consumers  to  create  these  jobs  would  be  $26,300  per  job. 
amoimting  to  a  total  cost  which  could  be  as  high  as  $2.9  billion  over  the  next  5 
years.  Moreover,  these  jobs  would  not  provide  permanent  employment  and 
would  be  likely  only  to  last  during  the  5-year  relief  period. 

Second,  import  relief  would  result  in  serious  damage  to  U.S.  trade  in  two 
ways.  If  the  ITC  global  remedy  were  imposed  U.S.  trade  would  stand  to  suffer 
as  much  as  $2.1  billion  in  trade  damage  either  through  compensatory  tariff 
reductions  or  retaliatory  actions  by  foreign  suppliers.  This  would  mean  a  loss 
of  U.S.  jobs  and  a  reduction  in  U.S.  exports.  U.S.  trade  would  also  suffer 
because  of  the  adverse  impact  import  reUef  would  have  on  major  foreign 
suppliers,  such  as  Brazil,  who  are  heavily  indebted  and  highly  dependent  on 
footwear  exports.  Import  relief  would  lessen  the  ability  of  these  foreign 
footwear  suppliers  to  import  goods  from  the  United  States  and  thus  cause  an 
additional  decline  in  U.S.  exports. 

Third.  I  do  not  believe  that  providing  relief  in  this  case  would  promote 
industry  adjustment  to  increased  import  competition.  While  imports  of  non- 
rubber  footwear  have  increased  rapidly  over  the  last  12  months.  I  believe  that 
the  industry  has  been  and  is  in  the  process  of  successfully  adjusting  to 
increased  import  competition.  An  industry  that  was  once  characterized  by 
many  small  firms  with  limited  manufactviring  capability,  has  now  emerged  as 
an  industry  led  by  larger,  more  efficient  producers  who  have  invested  in  state 
of  the  art  manufacturing  equipment,  diversified  into  profitable  retail  oper- 
ations, and  filled  out  their  product  lines  with  imports  to  respond  to  rapidly 
changing  consumer  taste. 
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In  order  to  address  the  difficult  problems  faced  by  workers  in  the  industry.  I 
have  directed  the  Secretary  of  Labor  to  work  with  State  and  local  officials  to 
develop  a  retraining  and  relocation  assistance  program  specifically  designed 
to  aid  workers  in  the  nonrubber  footwear  industry.  Appropriate  programs  of 
the  Job  Training  Partnership  Act  are  to  be  used  to  the  fullest  extent  possible 
under  U.S.  law. 

This  determination  shaU  be  published  in  the  Federal  Register. 


(5 


crvAAlliVv 


\  <S-M^9^^ 


THE  WHITE  HOUSE. 
Washington,  August  28,  1985. 


(FR  Doc  8S-20945 
rUed  S-ZS-aS:  3M  pm) 
Billing  code  319S-01-M 


Editorial  note:  For  the  President's  statement  and  the  text  of  a  message  to  the  Congress,  dated  Aug. 
28,  on  nonrubber  footwear  import  relief,  see  the  Weekly  Compilation  of  Presidential  Documents 
(vol.  21,  no.  35). 
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Thi«  section  of  the  FEDERAL  REGISTER 
contains  reguiatory  documents  having 
general  appiicabiHty  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  ttM  Currency 

12CFRPart5 
[Docket  Na  S5-15) 

Rules,  Policies  and  Procedures  for 
Corporate  ActMties;  National  Bankers' 
Banks 

AOCNCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (Office)  is  providing 
guidelines  for  organizing  groups  seeking 
approval  to  organize  nationally 
chartered  bankers'  banks.  These 
guidelines  are  needed  as  a  result  of 
Section  404  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982 
which  authorizes  the  Office  to  charter 
bankers'  banks.  This  final  rule  provides 
prospective  national  bankers'  bank 
organizers  with  information  concerning 
the  procedure  to  establish  a  nationally 
chartered  bankers'  bank. 
EFFECnvi  date:  August  30. 1985. 
ADDRESS:  Office  of  the  Compta-oUer  of 
the  Currency,  Washington,  D.C.  20219. 
FOR  FURTHER  INFORMATION  CONTACT 
Randall  J.  Miller,  Director,  Licensing 
Policy  and  Systems,  Bank  Organization 
and  Structure,  (202)  447-1184,  or  Richard 
Cleva,  Attorney,  Legal  Advisory 
Services,  {202)  447-1880. 

SUPPI^MENTARY  INFORMATION: 

Puipose 

The  purpose  of  this  final  rule  is  to 
clarify  procedures  and  poUcies 
applicable  to  chartering  a  national 
bankers'  bank. 

Background 

The  final  rule  provides  prospective 
organizers  of  national  bankers'  banks 
with  information  concerning  the 


application  process  and  applicable  laws 
and  regulations.  This  rulemaking  is 
necessitated  by  section  404  of  the  Gam- 
St  Germain  Depository  Institutions  Act 
of  1982  (Act)  which  authorizes  the  Office 
to  charter  bankers'  banks. 

Section  404  of  the  Act  authorized  the 
Comptroller  to  charter  national  bankers' 
banks,  i.e.,  national  banks  which  are 
owned  exclusively  by  other  depository 
institutions  (except  for  directors' 
qualifying  shares)  and  are  organized  to 
engage  exclusively  in  providing  services 
for  other  depository  institutions,  their 
officers,  directors,  and  employees. 
Except  for  this  restriction  on  those  for 
whom  services  may  be  provided  and 
except  for  waivers  as  discussed  below, 
under  the  statute  a  national  bankers* 
bank  has  the  same  rights  and  powers 
and  is  subject  to  the  same  limitations 
that  would  apply  under  the  national 
banking  laws  to  a  national  bank. 

The  Act  provides  that  a  national 
bankers'  bank  is: 

Subject  to  such  rules,  regulations,  and 
orders  as  the  Comptroller  deems  appropriate, 
and  except  as  otherwise  specifically  provided 
in  such  rules,  regulations,  or  orders,  shall  be 
vested  with  or  subject  to  the  same  rights, 
privileges,  duties,  restrictions,  penalties, 
liabilities,  conditions,  and  limitations  that 
would  apply  under  the  national  banking  laws 
to  a  national  bank. 

12  U.S.C.  27(b)(2). 

The  Office  has  interpreted  the  statute 
and  the  legislative  history  of  the  statute 
to  mean  that  the  Comptroller  has 
discretion  in  applying  statutes  and 
regulations  to  national  bankers'  banks. 
The  Senate  Report  stated  that  "statutory 
restrictions  applicable  to  other  national 
banks  may  be  waived  if  incompatible 
with  the  operation  of  a  bankers'  bank." 
S.  Rep.  97-537.  97th  Cong.,  Ist  Sess.  27 
(Sept.  3. 1982).  reprinted  at  1982  U.S. 
Code  Cong,  ft  Ad.  News  3081. 

Thus,  the  Comptroller  may  rule  on 
requests  from  nationally  chartered 
bankers'  banks  for  waiver  of  specific 
Statutes  and  regulations.  For  example,  in 
previous  particular  cases  the 
Comptroller  has  waived  the 
requirements  that  organizers  be  natural 
persons  (12  U.S.C.  21),  the  geographic 
residency  requirements  of  directors  (12 
U.S.C.  72],  and  cumulative  voting 
requirements  (12  U.S.C.  61). 


Comments  Recdved  and  Ofiioe 
Response 

On  January  26. 1983,  the  Office 
published  an  advance  notice  of 
proposed  rulemaking  (48  FR  3624) 
seeking  comment  on  the  standards  and 
procedures  appropriate  for  chartering 
and  regulating  national  bankers'  banks. 
Five  comments  were  received  in 
response  to  the  advance  notice.  The 
comments  are  simunarized  as  follows. 

Flexibility:  There  was  general 
agreement  among  the  coromenters  that 
the  Office  should  provide  maximum 
flexibility  for  national  bankers'  banks  to 
compete  fully  in  the  provision  of 
correspondent  banking  services. 
Commenters  also  urged  the  Office  to 
minimize  the  regulatory  requirements 
imposed  on  national  bankers'  banks  by 
providing  broad  exemptions  in  the 
organization  and  operation  of  national 
bankers'  banks. 

The  Office  agrees  that  national 
bankers'  banks  should  be  provided 
maximum  flexibility  to  compete  fiilly  in 
the  correspondent  banking  services 
market,  and  has  structured  this  final  rule 
to  provide  such  flexibility.  AppUcants 
should  file  an  appUcation  as  required  in 
S  5.20  and,  at  the  time  the  apphcation  is 
filed,  request  exemption  from 
organizational  requirements  or  waiver 
of  statutory  requirements  which  in  their 
opinion  may  impede  the  bankers'  bank's 
ability  to  compete  and  provide  desired 
services  to  its  market.  Each  waiver 
request  must  be  supported  by  adequate 
justification  and  legal  analysis. 

Services  permitted:  Three  commenters 
were  opposed  to  enumeration  of  the 
specific  services  permitted.  One 
commenter  was  in  favor  of  enumerating 
only  traditional  correspondent  activities. 
Two  commenters  favored  the 
enumeration  of  activities  specifically 
prohibited  for  national  bankers'  banks. 

To  provide  organizers  of  national 
bankers'  banks  the  flexibility  to 
structure  innovative  proposals,  the 
Office  will  not  enumerate  permissible  or 
prohibited  activities.  Organizing  groups 
shall  list  the  anticipated  activities  of  the 
proposed  national  bankers'  bank  in  the 
application.  Except  for  the  statutory 
restriction  on  those  for  whom  services 
may  be  provided,  national  bankers' 
banks  are  authorized  under  the  Act  to 
engage  in  the  same  activities  as  other 
national  banks. 
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Capital  Requirements:  Four 
commenters  believe  that  existing  capital 
requirements  should  be  waived  or 
liberalized  for  national  bankers'  banks. 
Decreased  risk  in  activities  undertaken 
and  the  peculiar  nature  of  balance  sheet 
items  (e.g.,  inflated  federal  funds 
balances)  due  to  the  unique  operating 
characteristics  of  bankers'  banks  were 
cited  as  reasons  supporting  decreased 
capital  requirements. 

The  Office  recognizes  the  inherent 
difference  in  the  balance  sheets  of 
national  bankers'  banks  and  other 
national  banks  but  does  not  consider  the 
blanket  establishment  of  a  different 
capital  requirement  for  national 
bankers'  banks  a  viable  option.  On  a 
case-by-case  basis  the  Office  will 
review  requests  by  national  bankers* 
banks  under  the  waiver  authority 
discussed  above  and  make  individual 
determinations  as  to  whether  the  facts 
as  presented  by  the  applicant  support  a 
different  capital  requirement 

Office  Action 

At  the  present  time  within  the 
industry,  the  development  of  the  role  of 
bankers'  banks  is  still  in  the  early 
stages.  Accordingly,  based  on  its 
experience  so  far,  the  Office  believes  it 
is  premature  to  determine  on  a  general 
basis  what  requirements  are 
appropriate,  or  which  organizational, 
statutory,  or  regulatory  requirements 
should  be  waived,  for  such  banks. 
Therefore,  the  Office  has  decided  to 
issue  a  policy  statement  at  this  time 
which  only  will  set  forth  application 
procedures  and  reiterate  applicable 
statute  law.  After  further  experience,  the 
Office  may  issue  more  detailed 
regulations  if  the  need  arises.  This 
statement  advises  organizers  that  the 
Office  will  accept  applications  for  the 
establishment  of  a  national  bankers' 
bank  on  the  same  application  form  and 
under  the  same  procedure  used  to 
establish  a  national  bank.  National 
bankers'  bank  organizers  are  also 
advised  to  follow  those  other 
regulations  and  procedures  applicable  to 
national  banks. 

This  final  rule  merely  reiterates  the 
statutory  provisions,  states  general 
agency  policy,  and  refers  applicants  to 
the  proper  established  procedure  to 
follow.  Accordingly,  further  public 
notice  and  comment  in  addition  to  that 
received  regarding  the  advance  notice  of 
proposed  rulemaking  is  unnecessary  due 
to  the  nonsubstantive  nature  of  this 
rulemaking.  For  the  same  reasons,  this 


rule  is  effective  immediately.  See  5 
U.S.C.  553  (b)(3)(A)  and  (d)(2). 

Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612)  it  is 
certified  that  this  final  rule  is  advisory 
in  natiire  and  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  effect  of 
this  final  rule  is  expected  to  be 
beneficial  rather  than  adverse,  and 
small  entities  are  generally  expected  to 
share  the  benefits  as  well  as  larger 
institutions. 

Executive  Order  12291 

This  rule  is  not  classified  as  a  "major 
rule"  and  therefore  does  not  require  a 
regulatory  impact  analysis. 

Paperwork  Reduction  Act 

The  information  collection  contained 
in  this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  Control  Number  1557-0014. 

List  of  Subjects  in  12  CFR  Part  5 

National  banks.  National  bankers' 
banks.  Bankers'  banks. 

Authority  and  Issuance 

Accordingly,  for  the  reasons  stated  in 
the  preamble.  Part  5  of  Chapter  I  of  Title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  S— [AMENDED] 

1.  The  authority  citation  for  12  CFR 
Part  5  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq. 

2.  A  new  §  5.27  is  added  to  Subpart  B 
to  read  as  follows: 

9  S.27    Organlzatton  of  ■  national  banker*' 


(a)  Authority.  12  U.S.C.  1  et  seq..  21a. 
22,  24,  28,  27,  93a,  1814(b)  and  1818. 

(b)  Scope.  This  section  applies  to 
applications  to  organize  a  national 
bankers'  bank. 

(c)  Definition.  For  the  purposes  of  this 
Part,  a  national  bankers'  bank  is  a 
national  bank  which  is  owned 
exclusively  by  other  depository 
institutions  (except  for  directors* 
qualifying  shares)  and  is  organized  to 
engage  exclusively  in  providing  services 
for  other  depository  institutions  and 
their  officers,  directors  and  employees. 

(d)  Ownership  of  national  bankers' 
banks.  A  national  bank's  power  to 
invest  in  bankers'  banks,  whether  state 
chartered  or  nationally  chartered,  is 
governed  by  12  U.S.C.  24(7).  However, 


ownership  of  national  bankers'  banks 
by  depository  institutions  other  than 
national  banks  is  subject  to  ownership 
limitations  and  statutory  conditions 
prescribed  by  the  owning  institutions' 
primary  regulator. 

(e)  Procedures. — (1)  Application.  An 
organizing  group  desiring  to  establish  a 
national  bankers'  bank  shall  file  an 
application  in  accordance  witli  this 
section  and  j  5.20.  The  application 
process  for  a  national  bankers'  bank  is 
similar  to  existing  application 
procedures  for  a  national  bank.  The 
Office  will  follow  the  procedures  and 
policies  stated  in  S  5.20  of  this  Part 
Organizing  groups  shall  also  list  the 
anticipated  activities  of  the  proposed 
.  national  bankers'  bank  in  the 
application. 

(2)  Waiver  requests.  The  organizers  of 
a  proposed  national  bankers'  bank  may 
request  waiver  of  those  organizational 
requirements,  statutory  requirements  or 
regulatory  requirements  which  may 
impede  the  proposed  national  bankers' 
bank's  ability  to  compete  or  to  provide 
desired  services  to  its  market.  A  request 
for  waiver  should  be  submitted  v«th  the 
application  and  must  be  supported  by 
adequate  justification  and  legal 
analysis.  Requests  for  waivers  may  also 
be  made  by  a  national  bankers'  bank 
already  in  operation. 

(f)  Forms. 
CC  7020-01:  Application  and 

Instructions  to  Organize  a  National 

Bank 
CC  7020-20:  Organization  Certificate 
CC  7020-25:  Joint  Oath  of  Interim 

Directors 
CC  7020-26:  Oath  of  Interim  Directors 
CC  7020-27:  List  of  Interim  Directors 
CC  7020-29:  Sample  Subscription  Offer 
CC  7029-04:  Sample  Articles  of    . 

Association 
CC  702&-06:  Joint  Oath  of  National  Bank 

Directors 
CC  7029-07:  Oath  of  National  Bank 

Director 
CC7029-08:  List  of  National  Bank 

Directors. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1557-0014) 

Dated:  July  12, 1985. 

H.  Joa  Selby, 

Acting  Comptroller  of  the  Currency. 

(PR  Doc.  8&-20759  Filed  8-2»-8S:  8:45  am] 

atLUNQ  COOC  W10-33-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Docktt  No.  24758;  Amdt  No.  1302] 

Standard  Instrument  Approach 

Procedures;  Miscellaneous 

Amendments 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430],  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  D.C  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402. 


FOR  FURTHER  INFORMATION  CONTACr 

Donald  K.  Fimai,  Flight  Procedures 
Standards  Branch  (AFO-230),  Air 
Transportation  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  D.C.  20591; 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended  or 
revoked  Standard  Instnmient  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a),  1  CFR-Part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SLAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 


Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  tliis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "maior 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrent  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entiUes  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  97 

Aviation  safety,  Approaches. 
Standard  instrument 

Issued  in  Washington,  D.C  on  August  23, 
1985. 
Jolin  S.  Kam, 

Acting  Director  of  Flight  Operations. 

Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t  on  the  dates 
specified,  as  follows: 

1.  The  authority  citiation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348. 1354(a].  1421.  and 
1510;  49  U.S.C  106(g)  (revised.  Pub.  L  97-449. 
January  12. 1983:  and  14  CFR  11.49(b)(2]). 

2.  By  amending  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN  SIAPs  identified  as  follows: 

.  .  .  Effective  November  21, 1985 

Norman.  OK— David  Jay  Perry,  VOR/DME- 

A,  Orig.  CANCELLED 
Norman,  OK— David  Jay  Perry,  VOR/DMB- 

AOrig 

.  .  .  Effective  October  24. 1985 

Griffith,  IN-Grifflth.  VOR  RWY  8,  Amdt  4 
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Abbeville.  LA— Abbeville  Muni.  VOR/DME- 

B,  Amdt.  1 
Bametville.  OH— Baranville-Bradfield,  VOR 

RWY  27,  Amdt.  8 
Woodsfield,  OH— Monroe  County.  VOR/ 

DME  RWY  25.  Amdt  4 

.  .  .  Effective  August  8, 1985 

Hilo.  HI— General  Lyman  Field.  VOR/DME 

or  TACAN-A,  Amdt.  5 
Hilo.  HI— General  Lyman  Held.  VOR  RWY 

28.  Amdt  6 
Hila  HI— General  Lyman  Field.  VOR/DME 

or  TACAN  RWY  28.  Amdt  3 

.  .  .  Effective  August  8. 1985 

Santa  Ana,  CA — John  Wayne  Airport-Orange 
County.  VOR  RWY  19R  Amdt  22 

3.  By  amending  5  97.25  LOC  LOG/ 
DME.  LDA.  LDA/DME.  SDF.  and  SDF/ 
DME  SLAPs  identified  as  follows: 

.  .  .  Effective  October  24, 1985 

Corpus  Christi,  TX— Corpus  Christi  Intl  LOC 
RWY  31,  Amdt.  2 

.  .  .  Effective  September  26. 1985 

BeAumont-Port  Arthur,  TX— Jefferson  County. 
LOC  BC  RWY  3a  Amdt  18 

4.  By  amending  S  97.27  NDB  and  NDB/ 
DME  SLAPs  identified  as  follows: 

.  .  .  Effective  Nobember  21. 1985 

Clinton.  OK— Clinton  Muni  NDB  RWY  35. 

Amdt  4 
El  Reno,  OK— Mustang  Field,  NDB  RWY  35, 

Amdtl 
Mooreland.  OK — Mooreland  Muni.  NDB 

RWY  17.  Amdt  2 
Weatherford,  OK— Thomas  P.  Stafford.  NDB 

RWY  17.  Amdt  1 

.  .  .  Effective  October  24. 1985 

Alturas,  CA— Alturas  Municipal.  NDB  RWY 

31.  Amdt  1 
York.  NE— York  Muni,  NDB  RWY  17,  Orig. 
York.  NE— York  Muni.  NDB  RWY  35,  Orig. 
Cadiz.  OH— Harrison  County,  NDB  RWY  13. 

Amdt  3 
Carollton.  OH— Carroll  County-Tolson.  NDB 

RWY  25,  Amdt  3 
Corpus  Christi,  TX— Corpus  Christi  Intl.  NDB 

RWY  13,  Amdt  22 
Amery,  WI— Amery  Muni,  NDB  RWY  18, 

Amdt.  1 
Osceola,  WI— L  O.  Simenstad  Muni.  NDB 

RWY  28.  Amdt  7 
Wafertown.  WI— Watertown  Muni,  NDB 

RWY  5.  Orig. 
Watertown.  WI— Watertown  Muni.  NDB 

RWY  23,  Amdt  2 

.  .  .  Effective  September  26. 1985 

Atlanta  GA— The  William  B.  HartsGeld 

Atlanta  IntL  NDB  RWY  9L,  Amdt  8 
Atlanta,  GA— The  William  B.  Hartsfield 

Atlanta  Intl,  NDB  RWY  27R.  Amdt.  5 
Washingtoa  GA — Washington-Wilkes 

County.  NDB  RWY  13,  Orig. 
Beaumont-Port  Arthur,  TX — Jefferson  County. 

NDB  RWY  12.  Amdt  17 

5.  By  amending  9  97.29  ILS,  ILS/DME. 
ISMLS.  MLS,  MLS/DME  and  MLS/ 
RNAV  SIAPs  identified  as  follows: 


.  .  .  Effective  October  24. 1985 

Corpus  Christi.  TX— Corpus  Christi  Intl.  ILS 

RWY  13.  Amdt.  23 
Corpus  Christi.  TX— Corpus  Christi  Intl.  ILS 

RWY  35.  Amdt  8 

.  .  .  Effective  September  28,  1985 

Atlanta,  GA— The  Wdliam  B.  HarUHeld 
Atlanta  Intl,  ILS  RWY  9U  Amdt.  4 

Atlanta,  GA— The  William  E  Hartsfield 
AtlanU  IntL  ILS  RWY  27R,  Amdt  2 

Beaumont-Port  Arthur.  TX — Jefferson  Coimty, 
ILS  RWY  12.  Amdt  21 

.  .  .  Effective  August  13. 1985 

Baltimore.  MD — ^Baltimore-Washington  Intl, 

ILS  RWY  la  Amdt  11 
Baltimore,  MD — Baltimore-Washington  IntL 

ILS  RWY  28.  Amdt  8 

.  .  .  Effective  August  9, 1985 

Hilo,  HI— General  Lyman  Field  ILS  RWY  28. 
Amdt  10 

6.  By  amending  S  97.31  RADAR  SIAPs 
identified  as  follows: 

.  .  .  Effective  October  24. 1985 

Colorado  Springs,  CO — City  of  Colorado 
Springs  Muni.  Radar-1,  Amdt  18 
CANCELLED 

[FR  Doc.  85-20793  Filed  8-29-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Parts  923  and  930 

[Docfcet  Na  40565-5108] 

Coastal  Zone  Management  Federal 
Consistency  Regulations;  Rnai  Rule 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  ^inal  rule. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration  is 
amending  existing  regulations,  and 
associated  comments,  to  exclude  Outer 
Continental  Shelf  (OCS]  oil  and  gas 
lease  sales  from  the  Federal  consistency 
requirements  of  Section  307(c)(1)  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (CZMA).  This  rulemaking  is 
required  to  conform  current  Federal 
regulations  to  the  January  11, 1984. 
ruhng  of  the  U.S.  Supreme  Court  in 
Secretary  of  the  Interior  et  al.  v. 
California  et  al.  The  Notice  of  Proposed 
Rulemaking  was  published  on  January 
28. 1985  (50  FR  3798). 
EFFECnvE  DATE:  November  9. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nan  Evans,  Senior  Pohcy  Analyst, 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service. 


NOAA  3300  Whitehaven  Street  NW., 
Washington.  D.C.  20235  (202)  634-4240. 
SUPPLEMENTARY  INFORMATION: 

A.  Authority 

This  notice  of  rulemaking  is  issued 
imder  the  authority  of  section  317  of  the 
CZMA  (Pub.  L  92-583,  as  amended). 

B.  General  Background 

The  Coastal  Zone  Management  Act  of 
1972  (CZMA  Pub.  L  92-583.  as 
amended)  requires  each  Federal  agency 
conducting  or  supporting  activities 
directly  affecting  the  coastal  zone  to 
conduct  or  support  those  activities  in  a 
maimer  which  is,  to  the  maximum  extent 
practicable,  consistent  with  approved 
state  coastal  zone  management 
programs  (Section  307(c)(1)).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  regulations 
implementing  this  section  are  found  at 
15  CFR  Part  930  Subpart  C  The  CZMA 
also  requires  that  federally  licensed  or 
permitted  activities  affecting  land  or 
water  uses  in  the  coastal  zone,  including 
activities  described  in  detail  in  Outer 
Continental  Shelf  (OCS)  exploration, 
development  and  production  plans,  be 
conducted  in  a  manner  consistent  v^th 
federally  approved  state  coastal 
management  programs  (Section 
307(c)(3)(A)  and  (B)).  NOAA  regulations 
implementing  these  sections  are  found 
at  15  CFR  Part  930  Subparts  D  and  E. 
Section  307(d)  of  the  CZMA  requires 
that  Federal  assistance  be  granted  to 
state  and  local  governments  for 
activities  affecting  the  coastal  zone  only 
when  such  activities  are  consistent  with 
federally  approved  coastal  zone 
management  programs.  NOAA 
regulations  implementing  this  section 
are  found  at  15  CFR  930  Subpart  F. 
NOAA's  current  regulations  interpreting 
section  307  were  promulgated  in  1979  (44 
FR  37142-37161.  June  25. 1979). 

On  January  11. 1984.  the  United  States 
Supreme  Court  issued  its  decision  in 
Secretary  of  the  Interior  et  al.  v. 
California  et  al.  (484  U.S.  312. 104  S.  Ct 
656.  52  U.S.LW.  4063).  The  Court  held 
that  the  sale  of  Outer  Continental  Shelf 
(OCS)  oil  and  gas  leases  is  not  an 
activity  "directly  affecting"  the  coastal 
zone  within  the  meaning  of  Section 
307(c)(1)  of  the  CZMA  and,  therefore,  a 
determination  of  consistency  with 
approved  state  coastal  management 
programs  is  not  required  before  such 
sale  is  held. 

In  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  issued  on  June  1, 
1984  (49  FR  22825],  NOAA  announced  its 
intent  to  review  the  existing  regulations 
implementing  the  CZMA  to  determine 
which  regulations  needed  to  be  revised 
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as  a  result  of  the  U.S.  Supreme  Court 
decision.  NOAA  also  announced  that  it 
would  consider  whether  new  or 
additional  regulations  applicable  to  the 
Federal  consistency  provisions  of 
section  307  of  the  C2^MA  were 
necessary.  NOAA  provided  a  90-day 
public  comment  period  on  the  ANPR. 
NOAA  also  held  eight  regional  meetings 
to  discuss  the  issues  raised  in  the  ANPR 
and  to  gather  information. 

NOAA  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  on  January 
28. 1985  (50  FR  3798-3801)  limiting  the 
regulatory  changes  to  those  changes 
clearly  necessitated  by  the  Supreme 
Court's  decision.  The  proposed  changes 
specifically  excluded  OCS  oil  and  gas 
lease  sales  from  the  uses  subject  to 
management  by  state  coastal  zone 
management  programs  and  from  the 
Federal  consistency  provisions  of 
section  307(c)(1).  The  proposed  rule  was 
developed  after  an  analysis  of  the 
questions  asked  in  the  ANPR  and  the 
public  comments  on  a  number  of 
regulatory  issues.  These  issues  were 
summarized  in  the  NPR. 

C  Final  Rulemaking 

NOAA  is  issuing  a  final  rule  limited  to 
those  changes  clearly  necessitated  by 
the  Supreme  Court's  decision.  The  final 
rule  excludes  OCS  oil  and  gas  lease 
sales  from  the  uses  subject  to 
management  by  state  coastal  zone 
management  programs  and  from  the 
Federal  consistency  provisions  of 
section  307(c)(1)  of  the  CZMA.  The  final 
rule  is  substantively  unchanged  from  the 
proposed  rule.  No  new  information  or 
alternative  solutions  were  presented  in 
comments  on  the  NPR  which  resulted  in 
the  need  for  NOAA  to  revise  the 
substance  of  the  proposed  rule.  Most 
commenters  supported  the  narrow  scope 
of  the  proposed  rulemaking.  One 
commenter  suggested  that  the  term 
"lease  sales"  be  substituted  for  the  term 
"leasing  activities"  in  the  proposed  rule. 
The  final  rule  uses  the  phrase  "OCS  oil 
and  gas  lease  sale  activities"  to  more 
precisely  reflect  the  Supreme  Court's 
holding.  In  response  to  comments  from 
the  Department  of  the  Interior,  NOAA 
has  revised  15  CFR  923.11(c)(2)(ii)  of  the 
final  rule  to  provide  additional 
clarification  that  OCS  oil  and  gas  lease 
sale  activities  are  not  development 
activities  within  the  meaning  of  the 
CZhAA  or  the  Outer  Continental  Shelf 
Unds  Act  (OCSLA).  Also.  NOAA 
revised  the  proposed  rule  at  15  CFR 
930.33(c)  by  adding  a  new  subsection  (2) 
to  state  more  precisely  that  OCS  oil  and 
gas  lease  sales  are  not  Federal  activities 
directly  affecting  the  coastal  zone  and. 
therefore,  are  not  subject  to  the 


provisions  of  Section  307(c)(1)  of  the 
CZMA. 

While  the  final  rule  excludes  the  sale 
of  oil  and  gas  leases  on  the  Outer 
Continental  Shelf  (OCS)  from  the 
consistency  process,  affected  coastal 
states  and  local  governments  are  still 
able  to  consult  with  the  Department  of 
the  Interior  under  section  19  of  the 
OCSLA.  Also,  under  section  307(c)(3)(B) 
of  the  (^ZMA,  the  states  can  review  die 
consistency  of  OCS  exploration, 
development  and  production  plans 
which  affect  land  and  water  uses  in  the 
coastal  zone.  Federal  agencies  must 
continue  to  review  their  activities,  other 
than  OCS  oil  and  gas  lease  sales,  on  a 
case-by-case  basis  to  determine  whether 
they  directly  affect  the  coastal  zone 
v(rithin  the  meaning  of  section  307(c)(1). 
If  a  Federal  agency  concludes  that  a 
proposed  activity  does  directly  affect 
the  coastal  zone,  the  Federal  agency 
must  provide  a  consistency 
determination  to  the  affected  state(s) 
and  must  conduct  the  activity  in  a 
manner  which  is  consistent  to  the 
maximum  extent  practicable  vtrith 
approved  state  coastal  zone 
management  programs. 

This  rulemaking  coordinates  NOAA's 
rulemaking  efforts  with  the  Federal 
Consistency  Study  (see  below)  by 
making  the  minimum  necessary  changes 
to  the  regulations  while  awaiting  the 
results  of  the  Study.  Following 
completion  of  the  Federal  Consistency 
Study.  NOAA  will  determine  whether 
further  regulatory  changes  are  required. 

Although  a  1980  amendment  to  the 
CZMA  provided  a  procediu-e  for 
Congressional  disapproval  of  rules 
proposed  under  CZMA  authorities,  the 
Supreme  Court  has  since  held  that  such 
disapproval  procedures  are 
unconstitutional  [INS  v.  Chadha,  462 
U.S.  919, 103  S.  Ct  2764  (1983)).  NOAA 
will  follow  the  ruling  in  INS  v.  Chadha 
in  this  final  rulemaking  and  treat  the 
Congressional  disapproval  procedure  as 
a  "report  and  wait"  provision.  This  final 
rule  therefore  will  be  elective  60 
calendar  days  from  September  9, 1985. 
when  both  Houses  of  Congress  resume 
the  first  session  of  the  99th  Congress 
following  the  scheduled  August  recess. 
If  Congress  is  not  in  session  for  60 
continuous  calendar  days  from 
September  9  (excluding  any 
adjournment  of  less  than  6  days  in  the 
House  of  Representatives).  NOAA  will 
issue  a  technical  amendment  to  clarify 
the  effective  date  of  this  final  regulation. 

D.  Public  Comments 

Most  commenters  on  the  Notice  of 
Proposed  Rulemaking  (NPR)  supported 
the  narrow  scope  of  NOAA's  proposed 
rule.  Commenters  opposing  NOAA's 


proposed  rule  were  divided  into  two 
groups.  One  group  opposed  the  Supreme 
Court's  decision  and  argued  that  OCS 
oil  and  gas  lease  sales  should  be  subject 
to  the  Federal  consistency  requirements 
of  section  307(c)(1).  The  other  group 
supported  the  Supreme  Court's  decision 
and  argued  for  a  broader  rulemaking 
which  would  exclude  activities  other 
than  OCS  oil  and  gas  lease  sales  itom 
the  Federal  consistency  requirements 
and/or  which  would  address  other 
issues  in  the  consistency  process.  The 
rationale  for  limiting  the  rule  to 
excluding  OCS  oil  and  gas  lease  sales 
from  the  uses  subject  to  management  by 
state  coastal  zone  management 
programs  and  fi-om  the  Federal 
consistency  requirements  of  section 
307(c)(1)  is  discussed  above. 

Fishery  management  plans  prepared 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act  are 
one  example  of  a  Federal  activity  which, 
according  to  some  commenters.  should 
be  excluded  from  the  Federal 
consistency  requirements  of  section  307. 
NOAA  is  responsible  for  the 
administration  of  the  C2^MA  and  the 
Magnuson  Act  NOAA  policy,  as 
discussed  in  Administrator's  Letter  No. 
37  of  November  1982.  is  that  the  CZMA 
and  the  Magnuson  Act  are 
fundamentally  compatible  and  should 
be  administered  in  a  manner  to  give 
maximum  effect  to  both  laws.  NOAA 
will  continue  to  determine,  on  a  case-by- 
case  basis,  whether  proposed  fishery 
management  plans  direcUy  affect  the 
coastal  zone  and,  if  so,  will  assure  that 
such  plans  are  consistent  to  the 
maximum  extent  practicable  with 
approved  state  coastal  zone 
management  programs. 

Most  of  the  comments  received  on  the 
proposed  rule  addressed  subjects  which 
had  been  previously  raised  in  response 
to  the  ANPR.  (See  the  NPR  at  50  FR 
379^-3800  for  a  synopsis  of  these 
issues).  NOAA  is  continuing  to  study 
these  issues  as  part  of  the  Federal 
Consistency  Study  (see  below).  NOAA 
will  continue  monitoring  the 
implementation  of  the  Federal 
consistency  requirements  and  is 
deferring,  for  the  present,  any  further 
rulemaking. 

A  few  comments  were  received  which 
raised  additional  issues.  These 
additional  comments  are  addressed 
below. 

Relying  on  the  Supreme  Court's 
decision,  as  well  as  other  arguments,  the 
General  Services  Administration  (GSA) 
requested  that  the  regulations  at  15  CFR 
930.31  be  changed  to  remove  CSA's  real 
property  disposals  from  the  definition  of 
activities  directly  affecting  the  coastal 
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zone.  Like  isstiet  raised  by  odier 
conunenten,  NOAA  will  examin*  ia  the 
Federal  Consistency  Study  the 
applicability  of  the  Federal  consistency 
provisions  to  CSA's  real  property 
disposals.  In  the  interim,  the  NOAA 
regulations  require  that  CSA  continua  to 
examine,  on  a  case-by-case  basis,  the 
disposal  of  Federal  surplus  real  property 
to  determine  whether  the  proposed 
action  directly  affects  the  coastal  tone 
and.  if  so,  to  follow  the  provisi<nis  of 
section  307(c)(1)  and  the  implementing 
regulations. 

A  few  commenters  urged  NOAA  to 
clarify  further  that  the  Federal  agency. 
not  the  state,  makes  the  initial 
determination  regarding  whether  an 
activity  "directly  affects"  the  coastal 
zone  and  is  subject  to  the  requirements 
of  section  307(c)(1).  NOAA  concludes 
that  the  regulations  at  15  CFR  930.33(a) 
are  sufflciently  clear  on  this  point  and 
that  no  changes  are  necessary  at  this 
time. 

A  number  of  industry  representatives 
suggested  that  NOAA  amend  the 
regulatory  definition  of  Federal 
activities  subject  to  the  section  307(c)(1) 
requirements  at  15  CFR  93031  to 
exclude  OCS  oil  and  gas  lease  sales,  as 
well  as  OCS  exploration,  development 
and  production  plans.  NOAA  observes 
that  the  Supreme  Court  held  that  OCS 
lease  sales  were  not  Federal  activities 
which  directly  affected  the  coastal  zone 
within  the  meaning  of  section  307(cXl). 
The  Supreme  Court  decision  did  not 
change  the  requirement  that  federally 
licensed  and  permitted  activities  which 
affect  land  or  water  uses  in  the  coastal 
zone  and  are  described  in  detail  in  OCS 
exploration,  development  and 
production  plans  prepared  under  the 
OCSLA  are  subject  to  section 
307(c)(3)(B).  Therefore,  NOAA  defines 
the  recommendation  to  amend  15  CFR 
930.31.  Moreover,  this  amendment  is  not 
required  since  NOAA  has  made 
editorial  changes  to  the  proposed  rule  at 
15  CFR  930.33  to  clarify  further  that  OCS 
oil  and  gas  lease  sale  activities  do  not 
directly  affect  the  coastal  zone  and, 
therefore,  are,  not  subject  to  the 
consistency  requirements  of  section 
307(c)(1). 

A  few  commenters  contended  that  the 
states  often  violate  the  provisions  of 
section  307(e)  and  thereby  diminish 
Federal  agency  jurisdiction  and 
responsibility.  The  second  paragraph  of 
IS  CFR  930.32(a)  states  the  relationship 
between  section  307(c)(1)  and  section 
307(e).  NOAA  is  deferring  any 
conclusion  on  the  merits  of  this 
contention  until  completion  of  further 
monitoring  and  analysis,  including 


completioo  of  the  Federal  Consistency 
Study. 

Comments  by  the  NuilLwest  Office  of 
the  Friends  of  the  Earth  faicluded  a 
petition  to  NOAA  under  the 
Administration  Procedorv  Act  to  amend 
15  CFR  930.32  by  adding  a  new 
subsection  stating:  "A  state  coastal  zona 
management  program  cannot  bind  a 
Federal  agency  to  be  positively 
consistent  with  its  provisions.  A  state 
coastal  zone  management  program 
provides  to  the  state  only  a  negative  (or 
veto)  consistency  to  the  maYimnm 
extent  practicable. "  Although  the 
commenter  does  not  state  any  reason  for 
its  request  NOAA  denies  this  petition 
because  the  regulations  at  15  CFR 
930.39(d)  already  authorize  Federal 
agencies  conducting  activities  directly 
afifectiiig  the  coastal  zone  to  impose 
stricter  standards  than  are  required  by 
state  coastal  zone  management 
programs.  Moreover,  wldle  sections 
307(c)  (1),  (2).  (3),  and  (d)  of  the  CZMA 
require  Federal  consistency  with  an 
approved  state  program,  section  307(e) 
preserves  to  each  Federal  agency  its 
responsibility  for  carrying  out  its  own 
mission  requirements.  The  regulatory 
history  of  the  Federal  consistency 
provisions  indicates  NOAA's 
longstanding  policy  that  there  is  no 
"positive"  consistency  requirement  for 
Federal  activities.  NOAA  has 
recognized  that,  while  a  proposed 
activity  may  be  consistent  with  a  state 
program,  the  Federal  agency  may 
modify  or  abandon  the  activity  based  on 
its  obligations  under  Federal  law  despite 
the  state's  consistency  concurrence. 

E.  Federal  Consistency  Study 

In  recognition  of  the  need  for  a 
comprehensive  review  of  the  Federal 
consistency  process,  NOAA  initiated  a 
Federal  Consistency  Study  to  create  an 
information  base  documenting  the 
experiences  of  states.  Federal  agencies, 
indtistry,  and  public  interest  groups  in 
implementing  the  Federal  consistency 
provisions.  A  notice  of  availability  of 
the  Draft  Study  was  published  on  May  1, 
1985  (50  FR  18546).  The  public  comment 
period  is  scheduled  to  close  on  August 
31. 1985. 

The  issues  raised  in  comments  on  the 
ANPR  and  the  NPR  are  included  in  the 
issues  being  examined  in  the  Federal 
Consistency  Study.  The  Draft  Study 
indicates  that  the  Federal  consistency 
process,  in  general,  is  working  well  but 
that  there  are  opportimities  for 
increasing  the  effectiveness  and 
efficiency  of  the  Federal  consistency 
process.  Upon  completion  of  this  Study, 
NOAA  *vill  review  the  need  for  further 
rulemaking.  NOAA  will  continue  to 
monitor  and  evaluate  the 


implementation  of  state  coastal 
management  programs  and  recommend 
appropriate  improvements. 

F.  Other  Actions  Assodatad  with  Iha 
Rulemaking 

(1)  ClasMification  Under  ExecuUv» 
Ordsr 12291 

NOAA  has  concluded  that  these 
regulations  are  not  major  because  they 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  state  or  local  government 
agencies,  or  geographic  regions:  or 

(c)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maricets. 

The  final  regulations  revise  existing 
regulations  to  comport  with  the  Supreme 
Court's  decision  in  Secretary  of  the 
Interior  et  al.  v.  California  et  al.  (cited 
above)  which  excluded  OCS  oil  and  gas 
lease  sales  from  the  Federal  consistency 
review  provisions  of  section  307(c)(1)  of 
the  CZMA.  The  regulations  will  not 
result  in  any  direct  economic  or 
envinmmental  effect  nor  will  they  lead 
to  any  major  indirect  economic  or 
environmental  impacts. 

f2J  Regulatory  Flexibility  A  ct  Analysis 
(Pub.  L  96-354) 

A  Regulatory  Flexibility  Analysis  is 
not  required  for  these  final  rules.  The 
General  Coimsel  of  the  Department  of 
Commerce  has  certified  tc<  the  Small 
Business  Administration  that  the  final 
rules  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  the  final  rules  only  elinwiate 
OCS  oil  and  gas  lease  sales  fit>m  the 
consistency  review  provisions  of  the 
CZMA.  The  final  rules  will  have  no 
effect  on  small  businesses  and  negligible 
effect  on  local  units  of  govemmtmt  who 
participate  in  consistency  reviews  only 
through  the  states. 

(3)  Paper  Work  Reduction  Act  of  1980 
(Pub.  L.  96-511) 

These  final  rules  do  not  contain  an 
information  collection  requirement 
subject  to  the  Paper  Work  Reduction 
Act  of  1980. 

(4)  National  Environmental  Policy  Act 

NOAA  has  concluded  that  publication 
of  the  final  regulations  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  (he 
human  environment  Therefore,  an 
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envtmnmentri  impact  statasMot  it  not 
requited. 

G.  Modiftoation  To  Commeal  on 
S3a3S(cf  PaUished  at44FB  37149-8714 

Outer  Continental  Shelf  oil  and  gat 
lease  aales  do  not  "directly  affecT  the 
co9dtal  zone,  and  therefore,  are  not 
subject  to  the  Federal  consistency 
provisionB  of  this  part  However,  since 
subsequent  exploration,  development 
bim)  production  activities  which  affect 
the  coastal  zone  are  subject  to  the 
Federal  consistency  provisions  c^ 
section  907(cXSKB).  Federal  agendet 
and  private  parties  are  strongly 
encouraged  to  ensure  in  adviowe. 
through  early  collaboration  widi  state 
agencies,  tiiat  activities  to  be  conducted 
after  the  lease  sale  stage  can  proceed 
harmonioujly  with  state  coastal 
management  programs. 

List  of  Subjects  in  15  CFR  Parts  923  and 
930 

Coastal  zone,  Outer  Continental  Shelf, 
Oil  and  gss  reserves.  Intogovemmental 
relations. 

PART  923— {AyENDEO] 

15  CFR  Part  923  is  amended  as 
followK 

1.  The  authority  citation  for  Part  923 
continues  to  read  as  follows: 

Authority:  Sec.  317,  Pub.  L  92-583.  aa 
amended  (10  U.S.C.  1451  et  seq.). 

2.  Section  923.11  is  amended  by 
revising  (c)(2)(ii)  to  read  as  follows: 

9  923.1 1    Uses  subject  to  management 

(c)  •  •  • 

(2)  •  •  * 

(ii)  Industrial  developments,  such  as 
tank  farms  and  refineries,  power  plants, 
manufacturing  complexes,  industrial 
parks,  onshore  and  offshore  {>ort 
facilities,  mineral  and  sand  extraction 
operations,  Uquified  natural  gas  (LNG) 
facilities,  petrochemical  plants,  and 
Outer  Continental  Shelf  (OCS) 
development.  (OCS  oil  and  gas  lease 
sale  activities  do  not  involve 
development  activities  and  are  not 
subject  to  the  Federal  consistency 
requirements  of  section  307(c)(l]). 


PART  930 -(AMENDED] 

15  CFR  Part  930  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  930 
continues  to  read  as  follows: 

Authority:  Sec.  317.  Pub.  L  92-583.  as 
amended  (16  U.S.C.  1451  el  seq.). 

2.  Part  930.33  paragraph  (cj  is  revised 
to  read  as  follows: 


1930.33    ktontlfylMg 
diractiy  affacUng  the 


(c)(1)  Federal  acttvities  outside  of  the 
coastal  zone,  as  defined  in  Section 
304(1)  of  the  Act  are  subject  to  Federal 
agency  review  to  determine  whether 
they  (Urectly  affect  the  coastal  zone. 

(2)  OCS  oil  and  gas  lease  sale 
activities  conducted  pursuant  to  the 
Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.  1331  et  seq.)  are  not  Federal 
activities  which  directly  affect  the 
coastal  zone  within  the  meaning  of 
Section  307(c)(1)  of  the  Act  and 
therefore,  are  not  subject  to  review 
under  this  Subpart 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  CoasUl  Zona  Maaasemaat) 
Dated:  August  22, 1985. 

P«ilM.WolS, 

Assistant  Administrator  for  Ocean  Serviooa 

and  Coastal  Zone  Managament. 

(PR  Doc.  85-20579  Piled  S-29-8S;  8:45  am] 
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COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

17  CFR  Part  33 

Order  Extending  Contract  Marfcat 
Designations 

AOCNCr  Commodity  Futures  Trading 

Commission. 

action:  Order. 

SUMMAltY:  The  Commodity  Futures 
Trading  Commission  is  publishing  the 
text  of  an  Order  in  which  it  has 
extended  the  contract  market 
designations  of  various  boards  of  trade 
for  the  trading  of  options  on  futures 
contracts  and  physical  commodities 
under  the  first  of  its  options  pilot 
programs.  The  option  contracts  so 
affected  do  not  involve  the  domestic 
agricultural  commodities  specifically 
enumerated  in  section  2(a)(l)[A]  of  the 
Commodity  Exchange  Act 
EFFECnVE  date:  August  21,  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Kenneth  M.  Rosenzweig,  Associate 
Director,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-805S. 
SUPPLEMBITARV  INFORMATION:  The 

Commodity  Futures  Trading 
Commission  ("Commission")  is  today 
publishing  elsewhere  in  the  Federal 
Renter  proposed  rules  which,  if 
adopted,  would  modify  in  certain 
respects  the  Commission's  pilot  program 
for  die  trading,  on  domestic  exchanges. 


of  options  on  Aitiaes  cootracts  and 
physical  commodities  not  involving  die 
domestic  agricultural  commodities  set 
forth  in  section  2(aKlKAJ  of  die 
ComiBodtty  Exchange  Act  ("Act").  The 
first  contract  market  designations  under 
that  pik>t  |nt)gram  became  eSectivs  on 
October  1. 1982  and.  absent  further 
action  by  the  Commission,  will 

terminate  on  October  1. 1985.  5m 

Commission  regulation  33.5(c).  17  CFR 
33.5(c).  Thus,  among  the  rules  today 
being  proposed  by  the  Commission  is  an 
amendment  to  S  33.5(c)  which  would 
eliminate  the  existing  three-year  limit  on 
the  first  of  the  Commission's  option  pilot 
programs.  Pending  a  final  determination 
on  the  duration  and  terms  of  that  pilot 
program,  however,  the  Commission 
believes  it  is  appropriate  to  extend  die 
contract  market  designations  whidi 
have  already  been  granted  imder  the 
pilot  program  so  that  option  tracfing  can 
continue  without  interrnptioa  The 
Commission  has.  therefore,  issued  an 
Order  which  will  allow  die  contract 
markets  which  have  been  designated  for 
the  trading  of  options  on  commodities 
other  than  those  which  are  specifically 
enumerated  in  section  2(aKl)(A)  of  the 
Act  to  continue  to  trade  sudi  option 
contracts  pending  farther  Order,  or  rale 
or  regulation,  of  the  Commission.  The 
fuU  text  of  the  Commission's  Order  is 
set  forth  below.' 

In  the  Matter  of  Amex  Commodities 
Corporation,  Chicago  Board  of  Trade, 
Chicago  Mercantile  Exchange,  Coffee, 
Sugar  ft  Cocoa  Exchange,  Inc.. 
Commodity  Exchange,  Inc  Kansas  Qty 
Board  of  Trade,  MidAmerica 
Commodity  Exchange,  New  Yoric 
Futures  Exchange,  Inc.,  and  Philadelphia 
Board  of  Trade,  Inc. 

Order  Extending  Contract  Mariiet 
Designations 

The  Amex  Commodities  Corporation. 
Chicago  Board  of  Trade,  Chicago 
Mercantile  Exchange,  Coffee,  Sugar  ft 
Cocoa  Exchange,  Inc.,  Commodity 
Exchange,  Inc.,  Kansas  City  Board  of 
Trade,  MidAmerica  Commodity 
Exchange,  New  Yoik  Futures  &cchange. 
Inc.,  and  Philadelphia  Board  of  Trade, 
Inc.,  having  applied  for  designation  as 
contract  markets  for  the  trading  of 
commodity  options  pursuant  to  section 
4c(c]  of  the  Commodity  Exchange  Act 
("Act"),  7  U.S.C  ec(c).  have  been  so 
designated  on  the  dates  and  for  the 


>  The  CommiMion's  aeparmte  pilot  program  lor  Ike 
trading  of  options  on  futuret  contracts  involviqg  the 
enumerated  domestic  agricultural  commoditiM  is 
not  scheduled  to  expire  aatil  Octobar  2S.  1SS7  and  is 
unaffected  by  the  acttoin  now  being  taken  by  the 
Commission.  See  49  FR  Z7S2  (laouary  17. 1964):  90 
FR  l*n«.  14719  (AprO  15. 19B5). 
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commodity  options  set  forth  in  the 
Appendix  to  this  Order.  Absent  further 
Order,  or  rule  or  regulation,  of  the 
Commission,  each  of  those  Orders  of 
Designation  will  cease  to  be  effective  on 
and  after  October  1, 1985.  The 
Commission  has  now  determined  to 
extend  each  such  Order  of  Designation 
until  further  notice  in  order  to  provide 
for  uninterrupted  trading  in  the  above- 
referenced  option  contracts  pending  a 
final  determination  on  the  duration  of 
the  Commission's  option  pilot  program 
and  as  to  whether  further  amendments 
to  the  Commission's  option  regulations 
would  he  appropriate.  Therefore, 
it  is  hereby  ordered  that,  under 
section  4c(c)  of  the  Act  the  designation 
of  Amex  Commodities  Corporation. 
Chicago  Board  of  Trade.  Cliicago 
Mercantile  Exchange,  Coffee.  Sugar  & 
Cocoa  Exchange,  Inc.,  Commodity 
Exchange,  Inc.,  Kansas  City  Board  of 
Trade,  MidAmerica  Commodity 
Exchange,  New  York  Futures  Exchange, 
Inc.,  and  Philadelphia  Board  of  Trade, 
Inc.  as  contract  markets  for  the 
commodity  options  set  forth  in  the 
Appendix  to  this  Order  shall  hereafter 
remain  in  effect  absent  further  Order,  or 
rule  or  regulation,  of  the  Commission. 

Issued  in  Washington.  DC  this  21st  day  of 
August  1985,  by  the  Commission. 
lean  A.  Webb. 
Secretary  of  the  Commission. 

Appendix  to  Order  Extending  Contract 
Market  Designations 
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Issued  in  Washington.  D.C  this  2l8t  day  of 
August  1985,  by  the  Commissioa 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  85-20499  Filed  8-29-85:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Faeds;  Tylosin  and  Sulfamethazine 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary;  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regtilations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  Hied  for  Feed 
Specialties  Co..  Inc..  providing  for  the 
manufacture  of  premixes  containing  20 
or  40  grams  per  pound  each  of  tylosin 
and  sulfamethazine,  in  addition  to 
currently  approved  5-  and  lO-gram-per- 
pound  premixes.  used  to  make  finished 
swine  feeds. 

EFFECTIVE  DATE:  August  30, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A  Puyot.  Center  for 

Veterinary  Medicine  (HFV-135),  Food 

and  Drug  Administration,  5600  Fishers 

Lane.  Rockville.  MD  20857.  301-443- 

1414. 

SUPPLEMENTARY  INFORMATION:  Feed 

Specialties  Co..  Inc..  1877  NE  58th  Ave.. 
Des  Moines,  LA  50313,  is  sponsor  of 
supplemental  NADA  107-957  submitted 
on  its  behalf  by  Elanco  Products  Co.  The 
supplement  provides  for  the 
manufacture  of  premixes  containing  20 
or  40  grams  per  pound  each  of  tylosin 
(as  tylosin  phosphate)  and 
sulfamethazine  intended  for  use  to 
subsequently  make  Hnished  swine 
feeds.  The  firm  currently  holds  approval 
for  manufacturing  5-  and  10-gram-per- 
pound  premixes.  All  finished  feeds  are 
for  use  in  maintaining  weight  gains  and 
feed  efficiency  in  the  presence  of 
atrophic  rhinitis,  lowering  the  incidence 
and  severity  of  BordeteJJa 
bronchiseptica  rhinitis,  preventing 
swine  dysentery  (vibrionic).  and 
controlling  swine  pneumonias  caused  by 
bacterial  pathogens  [Pasteurella 
multocida  and/or  Corynebacterium 
pyogenes).  The  supplemental  NADA  is 
approved  and  the  regulations  are 
amended  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  sunmiary. 


In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11  (e)(2](ii)  {21 
CFR  514.11(e)(2)(ii),  a  summary  of  safety 
and  effectiveness  data  and  information 
submitted  to  support  approval  of  this 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857,  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  28, 1985;  50  FR 
16636]  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Fart  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority.  Sec.  512,  82  Stat.  343-351  (21 
U.S.C  360b):  21  CFR  5.10  and  5.83. 

f  558.630    [Amended] 

2.  In  5  558.630  Tylosin  and 
sulfamethazine  in  paragraph  (b)(8)  by 
removing  "017274";  and  in  paragraph 
(b](10)  by  inserting  numerically 
"017274." 

Dated:  Ai^gust  20, 1985. 
Marvin  A.  Norcross. 

Acting  Associate  Director  for  Scientific 

Evaluation. 

[FR  Doc.  85-20732  Filed  8-29-85:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  888 

[Docket  Na  R-85-1224;  FR-2079] 

Section  8  Fair  Market  Rents  for  New 
Construction  and  Substantial 
Rehabilitation 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Conmiissioner,  HUD. 
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ACnON:  Final  rule. 


summary:  Section  8(c)(1)  of  the  U.S. 
Housing  Act  of  1937  requires  HUD  to 
establish  Fair  Market  Rents  (FMRs)  and 
to  publish  these  FMRs  at  least  annually 
in  the  Federal  Register.  HUD  published 
that  last  annual  revision  of  the  FMRs  for 
New  Construction  and  Substantial 
Rehabilitation  on  April  26, 1985  as  an 
interim  rule  effective  on  June  4. 1985. 
This  rule  adopts  the  interim  rule  as  final 
and  makes  changes  in  the  Fair  Market 
Rent  levels  in  several  areas  in  response 
to  comments  received  on  the  interim 
rule. 

EFFECTtvC  DATE  October  3, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Edward  M.  Winiarski,  Chief  Appraiser, 
Valuation  Branch.  Technical  Support 
Division,  Office  of  Insured  Multifamily 
Housing  Development,  451  Seventh 
Street.  SW.,  Washington.  D.C.  20410- 
8000.  (202)  426-7624.  (This  is  not  a  toll- 
free  number.) 

SUPPUEMENTARY  INFORMATION:  On  April 

26. 1985.  HUD  pubUshed  in  the  Federal 
Register  (50  FR  16612)  an  interim  rule 
constituting  its  latest  annual  revision  of 
the  Section  8  Fair  Market  Rents  (FMRs) 
applicable  to  New  Construction  and 
Substantial  Rehabilitation  for  all  market 
areas,  as  required  by  section  8(c)(1)  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437(c)(1)).  The  interim  rule  solicited 
pubhc  conunents  on  the  FMR  schedules 
for  a  30-day  period  ending  May  28, 1985. 
HUD  received  eight  comments  from  the 
public  and  seven  from  HUD  Field 
Offices  during  the  comment  period. 

Since  HUD  wished  to  make  the 
revised  FMRs  effective  as  soon  as 
possible  after  the  close  of  the  comment 
period,  it  made  the  rule  effective  June  4, 
1985  for  all  market  areas  stating  its 
intention  to  continue  with  its  evaluation 
of  all  conunents  received  and  then  to 
publish  any  needed  revisions  of  the 
FMR  schedules  for  particular  market 
areas  at  a  future  date.  Each  public 
comment  was  forwarded  to  the 
Technical  Support  Division  at 
Headquarters  for  review.  It  was 
determined  that  the  documentation 
submitted  warranted  changes  in  the 
FMR  schedules  within  selected  market 
areas.  Accordingly,  this  rule  makes 
revisions  to  the  FMR  schedules  which 
have  been  suggested  by  both  the  public 
commenters  and  the  HUD  Field  Offices 
as  described  below. 

First,  since  any  proposal  for  housing 
for  the  elderly  includes  a  requirement 
for  a  minimum  of  25  percent  zero- 
bedroom  units,  zero-bedroom 
(efficiency)  unit  FMRs  have  been  added 
to  the  schedules  for  18  market  areas 
which  did  not  previously  contain  them. 


Second,  FMR  schedules  were  raised  in 
response  to  market  studies  submitted  for 
the  Detroit  and  Flint,  Michigan  market 
areas,  the  Denver,  Colorado  market 
area,  Cheyenne,  Wyoming  market  area, 
the  Dubuque  and  Waterloo,  Iowa 
market  areas,  Pittsburgh,  Altoona,  Erie 
and  Johnstown.  Pennsylvania  market 
areas,  and  the  Safford.  Arizona  market 
area.  Third,  the  seven  market  areas 
within  the  Columbus.  Ohio  Office 
jurisdiction  were  inadvertently  omitted 
from  the  publication  of  the  interim  rule 
on  April  26, 1985  in  the  FedMal  Reybter. 
In  order  to  correct  this  omission,  this 
FMR  schedules  for  these  seven  maricet 
areas  have  been  included  in  this  final 
rule. 

In  all,  this  final  rule  modifies  the  FMR 
schedules  for  the  following  36  market 
areas:  Pennsylvania,  market  areas  of 
Pittsburgh.  AJtoona,  Erie  and  Johnstown; 
Ohio,  market  areas  of  Columbus, 
Athens,  Lima,  Newark,  Sidney, 
Springfield  and  Zanesville;  Indiana, 
market  areas  of  Indianapolis, 
Evansville,  Bloomington,  Fort  Wayne, 
Gary,  Hammond.  Lafayette,  South  Bend 
and  Terre  Haute;  Arizona,  market  area 
of  Safford;  Nebraska,  maricet  areas  of 
Omaha,  Grand  Island.  Lincoln,  Norfolk, 
North  Platte  and  Scotts  Bluff;  Michigan, 
market  areas  of  Detroit  and  Flint;  Iowa, 
market  areas  of  Dubuque  and  Waterloo; 
Colorado,  market  area  of  Denver 
Wyoming,  market  area  of  Cheyenne; 
and  Texas,  market  areas  of  Abilene,  EI 
Paso  and  Odessa. 

Proposals  involving  combinations  of 
structural  types  and  unit  sizes  for  which 
FMRs  are  not  provided  or  are  not  in 
effect  may  not  be  approved  until  the 
applicable  FMRs  have  been  published 
and  have  become  effective. 

The  Department  also  received 
comments  requesting  the  combining  of 
certain  market  areas.  Since  FMRs  for 
New  Construction  and  Substantial 
Rehabilitation  are  based  on  the  public 
housing  prototype  cost  areas,  the 
Department  cannot  implement  these 
suggestions  in  this  rule.  However,  the 
comments  have  been  forwarded  to  the 
appropriate  personnel  in  the  Field 
Offices  for  consideration  for  future 
implementation. 

Fair  Market  Rent  schedules  in  effect 
on  the  date  that  the  proposal  or 
application  for  Section  202/Section  8 
assistance  is  accepted  for  processing  by 
HUD  (or,  in  the  case  of  assistance  under 
24  CFR  Part  884,  by  FmHA,  and  by  the 
State  Agency  in  the  case  of  assistance 
under  24  CFR  Part  883]  shall  apply, 
except  as  follows: 

1.  For  all  projects  where  the  FMRs  are 
revised  upward  after  the  date  that  a 
processing  stage  is  completed,  the 
revised  FMRs  shall  apply  to  all 


subsequent  processing  in  reviewing 
contract  rents  and  utihties  (unless  the 
borrower  agrees  at  the  fund  reservation 
stage  to  limit  the  rents  to  110  percent  of 
the  FMRb  in  effect  at  that  time  in 
accordance  with  negotiated  bid 
procedures).  The  decision  concerning 
appropriate  FMRs  to  use  in  project 
processing  shall  be  based  upon  an  entire 
schedule,  rather  than  selectively 
choosing  the  highest  unit  rents  from  the 
currently  effective  FMR  schedule  or  a 
previously  published  schedule  for  that 
area. 

2.  For  all  projects  where  the  Fair 
Maricet  Rents  are  revised  downward 
after  the  completion  date  of  a  processing 
stage,  the  applicable  FMR  shall  be  the 
higher  of: 

(a)  The  FMR  set  forth  in  Schedule  A  of 
Part  888  as  revised  or  added  by  thi«  rule, 
or 

(b)  The  FMR  set  forth  in  the  schedule 
published  on  February  8, 1984  (49  FR 
4892)  or  any  interim  revision  of  that 
schedule. 

HUD  regulations  in  24  CFR  Part  sa 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  provide  for  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities,  and  programs  specified  in 
8  50.20.  Since  the  amendments  made  by 
this  rule  fall  within  the  categorical 
exclusion  set  forth  in  S  50.2C^).  no 
environmental  finding  is  needed  for  this 
rule  and  none  has  been  prepared. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation,  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  was  listed  as  item  126  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  29, 1985 
(50  FR  17286. 17317),  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

As  required  by  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601). 
the  Undersigned  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  While  the 
changes  made  by  this  rule  will  have  an 
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effect  on  developers  of  Section  8 
projects,  some  of  whom  may  constitute 
small  entities,  it  is  not  expected  that  the 
economic  impact  on  them  will  be 
substantial. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  is 
14.156.  Lower  Income  Housing 
Assistance  Program  (Section  8]. 

List  of  Subjects  in  24  CFR  Part  888 

Rent  subsidies.  Grant  programs — 
housing  and  community  development. 

Accordingly,  the  Interim  Rule 
published  on  April  26, 1985  at  50  FR 
16612  is  adopted  as  final  without 
change,  except  as  indicated  in  the 
schedule  of  rents  that  appears  below. 

Authority:  Sec.  8(c)(1)  of  the  U.S.  Housing 
Act  of  1937,  42  U.S.C.  1437f(c)(l);  sec  7(d), 
Department  of  HUD  Act  42  U.S.C.  3535(d). 

Dated:  August  28. 1985. 
Janet  Hale. 

Acting  General  Deputy.  Assistant  Secretary 
for  Housing— Deputy  Federal  Housing 
Commissioner. 

Schedule  A— Fair  Market  Rents  for  New 
Construction  and  Substantial 
Rehabilitation  (Including  Housing 
Finance  and  Development  Agencies 
Program) 

These  Fair  Market  Rents  have  been 
trended  ahead  to  October  1, 1986.  to 
update  the  current  Fair  Market  Rent 
schedules  which  these  revised  schedules 
replace. 


Note.— The  Fair  Market  Rents  for  (1) 
dweiiing  units  designed  for  the  elderly  or 
handicapped  are  those  for  appropriate  size 
units,  not  to  exceed  2  bedrooms  for  the 
elderly,  multiplied  by  1.05;  (2)  congregate 
housing  dwelling  units  are  the  same  as  for 
noncongregate  units:  (3)  single  room 
occupancy  dwelling  units  (applicable  only  for 
Substantial  Rehabilitation  projects)  are  75 
percent  of  those  for  zero  bedroom  units  of  the 
same  structural  type;  (4)  living  units  in  a 
group  home  (each  composed  of  a  bedroom 
plus  a  proportionate  part  of  common  living 
space  which  is  ordinarily  included  in  a  living 
unit)  are  those  for  zero  bedroom  or  one 
bedroom  units  of  the  walk-up  structural  type 
(or,  if  the  group  home  contains  an  elevator,  of 
the  elevator  2-4  story  structural  type).  In 
group  homes,  one  bedroom  Fair  Market  Rents 
may  be  applied  only  when  the  bedroom 
space  plus  the  proportionate  part  of  the 
common  space  is  at  least  450  square  feet;  (5) 
manufactiu^d  homes  (unit  and  space)  shall 
be  95  percent  of  the  rents  for  detached  units 
of  the  appropriate  bedroom  size  (except  that 
where  a  manufactured  home  Fair  Market 
Rent  is  given  on  the  schedule  for  the  area,  the 
amount  on  the  schedule  shall  be  the  Fair 
Market  Rent);  and  (6)  manufactured  home 
spaces  in  recently  constructed  or 
substantially  rehabilitated  manufactured 
home  parks  shall  be  the  Fair  Market  Rents  for 
spaces  published  for  the  Existing  Housing 
Program  under  Schedule  D,  multipUed  by 
1.25. 

All  rents  computed  in  accordance  with  this 
note  or  with  established  procedures  for 
exception  rents,  shall  be  rounded  down  to  the 
nearest  whole  dollar. 

BIUJNQ  coos  4aiO-27-M 
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SCHCOULB  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTROCTIOW  AND  SUBSTANTIAL  RBHABILITATIOH 
(INCLUDINO  HOUSING  riNAMCB  AND  DCVBLOPMCMT  AGENCIES  PROGRAMS) 


RBQIOM   3 
PITTSBURGH,  PENNSYLVANIA  AREA  OPPICB 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ ROW 

WALKUP 

ELEVATOR   ;-4    STY 

ELEVATOR  i*   STY 

MAitUPACTURED   HOME 


REGION   S 


MARKBTi  PITTSBURGH 

NUMBER  OP  BEDROOMS 
-e-  -I-  -2-  -3-  -4* 
622  691  Se9 
533  S92  667  786 
394  469  S64  667  780 
483  54*  622 
4^8   S6«   662 

EFFECTIVE  DATE    160184 
TREKbEO  DATE      180186 


MARKBTi  BRIB 

NUMBER  OP  BEDROOMS 
-•-  -I-  -2-  -3-  -4» 
SS2  6S1  761 
.504  554  620  725 
339  419  491  970  638 
473  535  610 
494  565  655 

EPPECTIV8  DATE    100184 
TRENDED  DATE      100186 


MARKBTi  ALTOONA 

NUMBER  OP  BEDROOMS 
-0-  _i_  _2-  -3-  -4* 
518  620  747 
424  503  590  711 
334  412  503  590  684 
473  530  561 
483   546   597 

EPPECTIVB  DATE    100184 
TRENDED  DATE      100186 


MARKBTi  JOHNSTWfN 

NUMBER  OP  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
529  630  740 
424  500  583  705 
337  416  500  575  656 
439  472  566 
448   507   596 

EPPBCTIVB  DATE    100184 
TRENDED  DATE     100196 


DETROIT.  MICHIGAN  ARRA  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


MARKBTi  DETROIT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
635  688  803 
401  511  599  693 
317  397  466  553  642 
349  431  484 
354   461   555 

EFFECTIVE  DATE    100184 
TRENDED  DATE      100186 


MARKBTi  FLINT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
565  673  755 
364  454  580  616 
313  351  409  536  610 
313  368  433 
324   4}i1   508 

EFFECTIVE  DATB    100184 
TRENDED  DATE      100186 


INDIANAPOLIS,  INDIANA  AREA  OPPICB 


STRUCTURE  TYPE 

DETACHED 

SEM I -DETACHED/ ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACH ED/ ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


NARKETi  INDIANAPOLIS 

NUMBER  OP  BEDROOMS 

-0-   -1-   -2*  -3-   -4* 

571  636   707 
368   406   485   562   605 
333   374  447  510  530 
368   397   474 
453   501   588 

EPPECTIVB  DATE    100184 
TRENDED  DATB      100186 

MARKBTi  HAMMOND 

NUMBER  OP  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
584   653   711 

404  444   520   583   658 
364   413   481   548   584 

405  435   506 
474   532   613 

EFFECTIVE  DATB    100184 
TRENDED  DATB      100186 

MARKBTi  GARY 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
584   643   709 

404  444   512   583   658 
364   413   481   548   584 

405  435   506 
461   511   583 

EFFECTIVE  DATB    100184 
TRENDED  DATB      100186 


'  MARKBTi  BLOOMIHOTOM 

NUMBER  OP  BEDROOMS 
-•-  -1-  -2-  -3-  -4* 
542  607  677 
350  385  459  521  567 
315  357  425  483  534 
349  374  453 
434   482   570 

EPPBCTIVB  DATB    100184 
TRENDED  DATB      100186 

MARKET  I  LAFAYETTE 

NUMBER  OP  BEDROOMS 
.0.  •!_  -2-  -3-  -4* 
564  632  677 
360  401  469  536  605 
326  367  434  490  540 
359  ,389  462 
449   498   582 

EPPBCTIVB  DATB    100184 
TRENDED  DATB      100186 


MARKBTi  BVANSVILLB 

HUMBBR  OP  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
528  593  660 
349  390  466  534  595 
311  353  425  482  532 
347  376  453 
420   470   554 

EPPBCTIVB  DATB    100184 
TRENDED  DATB      100186 

MARKBTi  SOUTH  BEND 

NUMBER  OP  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
558  627  701 
363  415  482  550  620 
324  368  432  488  538 
362  392  461 
443   501   580 

BPFBCriVB  DATB    100184 
TRENDED  DATE      100186 


MARKET  I  PORT  WAYWB 

MUMBBB  OP  BEOROOHS 
-0.   _l-   _J_   -J_   «4«. 

535   597   666 

344  384   459   589   568 
312   352   418   468   51S 

345  374   445 
432   478   559 

EPPBCTIVB  DATB    100184 
TRENDED  DATB      100186 

MARKET I  TERRB  HAUTB 
NUMBER  OF  BCOaOOMS 
-0-   -I-   -2-   -3-   -4* 
558   627   702 
360   399   478   541   609 
322   366   440   503   557 
357   388   468 
436   487   575 

EPPBCTIVB  DATB    100184 
TRENDED  DATB      100186 


COLUMBUS.  OHIO  AREA  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEN I -DETACHED/ ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HONE 


MARKET I  COLUMBUS 

NUMBER  OP  BEDROOMS 
-0-  -1-  -2*  -3-  -4* 
677  756  783 
382  454  511  559 
302  371  432  493  557 
336  410  488 
466   575   687 

EFFECTIVE  DATB    100184 
TRENDED  t'ATB      100186 


MARKBTi  ATHENS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
658  710  740 
365  448  494  546 
294  359  415  482  546 
324  398  471 
454   566   705 

EPPBCTIVB- DATB    100184 
TRENDED  DATE      100186 


MARKBTi  LIMA 

NUMBER  OP  BEDROOMS 

-0-   -1-   -2-  -3-   -4«- 

658  710   740 

365   448  494   546 

294   359   415  482   546 
324   398   471 
454   566   705 

EFFECTIVE  DATB    100184 

TRENDED  DATB  100186 


MARKBTi  NEWARK 

NUMBER  OF  BEDROOMS 
-#-  -1-  -2-  -3-  -4* 
658  710  740 
365  448  494  546 
294  359  415  482  546 
324  398  471 
454   566   705 

EPPECTIVB  DATB    100184 
TRENDED  DATB      I001B6 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  IK>NB 


MARKBTi  SPRINGFIELD 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4» 
658   710   740 
365   448   494   546 
294   359  ,415   482   546 
324   398   471 
454   566   705 

EFFECTIVE  DATE    100184 
TRENDED  DATB      100186 


HARKETl  SIDNEY 

NUMBER  OP  BEDROOMS 
.0.  -l-  -2-  -3-  -4» 
658  710  740 
365  418  494  546 
294  359  415  482  546 
324  398  471 
454   566   705 

EFFECTIVE  DATB    100184 
TRENDED  DATB      100186 


MARKET!  SANBSVILLB 

NUMBER  OP  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
658  710  740 
365  448  494  546 
294  359  415  482  546 
324  398  471 
454   566   785 

EPPECTIVB  DATB    100184 
TRENDED  DATB      100186 
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FM«  MARKET   RENTS   FOR  KM  COW  STRUCT  I OW   AND   SUBSTAITriAL   ReHABILtTATION 
(XMCUWIHO  HOUSIMQ   FIllMICt   AND  DEVBLOPHEWT  AGENCIES   PROGRAMS) 


naioN  « 

TEXAS  AREA  OPPICB 


STRUCTURE  TYPB 

OBTACNBO 

SEHI-DSTACNEO/ROW 

MALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*   STY 

NANUPACTUREO  HOMS 


REOtON   7 


NARKETi  EL  PASO 

NUMBER  OP  BEDROOMS 
-•-  -1-  -2--  »J-  -4* 
471  »4S  Cll 
3f2  339  429  SSS  971 
2«S  318  466  449  547 
27a  3SS  441 
391   469   SSS 


MARKET I  ABILENE 

NUHBER  OP  BEDROOMS 
-•-  -1-  -2-  -3-  -4* 
»39  657  727 
369  37i  469  553  644 
292  347  449  515  598 
384  383  482 
428   515   «8« 


mnCETi  ODESSA 

NUMBER  OP  BEDROOMS 
-•-  -1-  -2-  -3-  .40 
463  7B9  774 
331  358  488  592  692 
**7  309  379  559  641 
Ml  363  125 
419   468   622 


BPPECrrVE  DATE 
TRENDED  DATE 


tM184 
1881S6 


BPPECTIVE  DATE 
TRENDED  DATE 


188184 
188186 


EPPBCTIVE  DATE 
TRENDED  DATE 


188184 
180186 


OHAMA.  NEBRASKA  AREA  OPPtCE 


MARKET I  OMAHA 

NUMBER  OP  BEDROOMS 


STRUCTURE  TYPE 

-•- 

-1- 

-2- 

-3-   -4* 

DETACHED 

SEM I -DETACHED/ RON 

328 

363 

463 

527   588 

WALKUP 

281 

319 

418 

517   546 

ELEVATOR  2-4  STY 

288 

381 

458 

ELEVATOR  5*  STY 

)U 

394 

474 

NANUPACTUREO  HOMB 

EPPECTIVE 

DATE 

188184 

TRENOBO  DATE 

188186 

NARKETt  GRAND  ISLAND 
NUMBER  OP  BEDROOMS 
-8-  -i-  _j-  -3-  ..4*. 

318  359  454  521   574 

281  338  418   517   563 

288  376  458 

31*  394  474 


NARKETi  LINCOLN 

NUMBER  OP  BEDROOMS 
-8-  -I-  -2-  -3-  -4» 

345  355  449  SIS   S67 

288  339  418   518   562 

288  383  458 

328  394  474 


EPPE^IVB  DATE 
TRENDED  DATE 


188184 
188186 


EFFECTIVE  DATE 
TRENDED  DATE 


188184 

188186 


MARKET  I  NORPOLK 

NUMBER  OP  BEDROOMS 
.f-  .1-  _2-  -J-  -4* 


318  359  454  521 

381  33B  418   517 

288  376  458 

319  394  474 


874 
563 


EFFECTIVE  DATE 
TRBNOeO  DATE 


188184 
188186 


STRUCTU88  TYF8 

OCTACMEO 

SEMI-OETACMEO/ROW 

MALKUP 

BLEVMTOIl   2-4   STY 

BLBVKTOB  S*  STY 

MAMUPACTUREO  HOME 


NARKETi    NORTH   PLATTE. 
NtJtiBBR   OP    BBOR 

.«-     -1-     -3.     .J. 


292 
263 
275 
2M 


331 
328 
348 
372 


419   481 
386   479 
438 
45S 


S38 

521 


NARKETi  SCOTTS  BLUFF 
NUMBER  OP  BEDROOMS 

-•-  -1-  -a-  -J-  -4* 

318  353  447   512   5«'4 

288  344  418   518   561 

292  378  467 

314  397  487 


EFFECTIVB  DATE 
TRBHDBO  DATE 


188184 
1M186 


EFFECTIVE  DATE 
TRBHDEO  DATE 


188184 
180186 


DES  NOINES.  lOMA  SERVICE  OFFICE 


RltUCraRK  TYPE 

DCTACNEO 

SEMI -DETACHED/ ROM 

NALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  i*    STY 

MANUFACTURED  HONE 


NARrETi  DUWIOUE 

NUMBER  OF  BEDROOMS 
-«.  -I-  -Ji.  _j_  ^* 
S93  683  783 
455  915  976  661 
329  349  411  505  S«l 
392  437  513 
422  474  561 


MARXETl  NATERLOO 

■UMBER  OF  BEDROOMS 
-•-  -I-  -2-  -3-  -4* 
594  683  783 
441  513  576  661 
329  352  413  505  561 
392  438  513 
422  474  561 


EFFBCriVE  DATE 
TRENDED  DATE 


180184 
180186 


EFFECTIVB  DATE 
TRENDED  DATE 


100184 
188186 


REGION   8 
DENVER.  COLORADO  REG lONAL i AREA  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

NANUPACTUREO  HOMB 


MARKBTt  DENVER,  CO 

NUMBER  OP  BEDROOMS 

-0-   -I-   -2-  -3-  -A* 

683  812  989 

436   489   576  695   782 

353   413   462  683   684 
369   421   534 
460  471   595 


NARfPTi  CHEYENNE,  NY 
NUMBER  OF  BEDROOMS 
-•-   -1-   -2-   -3-   _4> 
S49  662   745 

III  ''*  **^      55»   •2» 

298  341  412   511   584 

358  408  493 

382  433  519 


EFFECTIVE  DATE 
TRENDED  DATE 


100184 
10018* 


EFFECTIVE  DATE 
TRENOBO  OATP 


100184 
100186 


BSGION   9 
PHOENIX,  ARISONA  SERVICB  OFFICE 


STRUCTURE  TYPE 

DETACH ED 

SEMI  -DETACHED/  ROM 

NALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  i*    STY 

NANUPACTUREO  HOMB 


NARKETi  SAFFORD 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2--  -3-  -4* 

469   569  66« 

319   370   441   536  620 

299   353   429   505  55* 
326   380   456 


EFFECTIVB  DATE 
TREHOeO  DATE 


100184 
18018* 


[FR  Doc.  85-20744  Filed  8-29-65;  •:4S  am] 
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SELECTIVE  SERVICE  SYSTEM 

32  CFR  Part  1699 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  In  Selective 
Service  System  Programs 

AOENCY:  Selective  Service  System. 
ACTKMl:  Final  rule. 

SUMMARY:  This  regulation  provides  for 
the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.a  794).  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  programs  or  activities 
conducted  by  the  Selective  Service 
System. 

EFFECnvc  date:  September  30. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  N.  Williams,  General  Counsel, 
Selective  Service  System,  Washington, 
D.C.  20435,  Phone  202-724-1167.  TDD 
Phone  202-724-0408. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  rule  is  to  provide  for  the 
enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794],  as  it  applies  to  programs 
and  activities  conducted  by  the 
Selective  Service  System. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  May  1, 1984  (49 
FR 18550).  The  period  for  receiving 
public  comment  expired  August  28, 1984. 

Six  comments  were  received,  all  from 
State  or  National  interest  organizations, 
and  none  from  individuals.  Two  letters 
of  comment,  each  from  a  different 
source,  were  identical  in  content.  The 
majority  of  comments  were  of  a  general 
nature,  addressing  the  concept  of  the 
regulations,  with  a  few  exceptions 
*  which  addressed  specific  sections. 

The  text  of  the  final  rule  is  identical  to 
the  text  of  the  proposed  rule  except  as 
indicated  below.  Revisions  made  reflect 
changes  that  are  consistent  with  the 
final  regulation  pubhshed  by  the 
Department  of  Justice  to  implement 
section  504  in  the  programs  and 
activities  conducted  by  that  agency.  The 
revisions  were  made  because  the 
Department  of  Justice's  final  rule 
addresses  all  the  issues  raised  by 
comments  submitted  to  the  Selective 
Service  System,  and  because  the 
Selective  Service  System  intends  to 
avoid  standards  under  the 
Rehabilitation  Act  that  confiict  with 
other  executive  agencies. 

Section-by-Section  Analysis  of  Revised 
Sections 

Section  1699.110    Self-evaluation. 

The  provision  that  the  Agency  shall 
provide  an  opportunity  to  interested 


persons  to  participate  in  the  self- 
evaluation  process  by  submitting 
comments  (both  oral  and  written)  has 
been  added.  The  requirement  that  the 
agency  maintain  a  file  of  the  list  of 
interested  persons  consulted  has  been 
eliminated. 

Section  1699.130    General  prohibitions 
against  discrimination. 

The  prohibition  found  in 
§  1699.130(b)(6)  concerning  licensing  and 
certification  programs  has  been  added. 

Section  1699.150    Program 
accessibility:  Existing  facilities. 

The  requirement  that  the  Agency 
develop  the  transition  plan  with  the 
assistance  of  interested  persons  has 
been  modified  to  provide  such  persons 
an  opportunity  to  participate  in  the 
development  of  the  transition  plan  by 
submitted  comments  (both  oral  and 
written). 

Section  1699.160    Communications. 

The  Notice  requirement  that  the 
Agency  take  appropriate  steps  to 
provide  handicapped  persons  with 
information  regarding  their  section  504 
Rights  under  the  Agency's  programs  or 
activities  is  established  in  { 1699.111. 
Because  S  1699.111  encompasses  the 
requirements  of  proposed  %  1699.160(d), 
this  latter  paragraph  has  been  deleted  as 
duplicative. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995,  3 
CFR.  180  Comp.,  p.  298)  and  distributed 
to  Executive  agencies  on  April  15, 1983. 

This  regulation  has  also  been 
reviewed  by  the  Equal  Employment 
Opportunity  Commission  under 
Executive  Order  12067  (43  FR  29867.  3 
CFR  1978  Comp.,  206). 

It  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193,  3  CFR,  1981  Comp.  p.  127)  and, 
therefore,  a  regulatory  impact  analysis 
has  not  been  prepared. 

This  regulation  does  not  have  an 
impact  on  small  entities.  It  is  not 
therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612). 

Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  Executive  agencies  shall  be 
submitted  to  the  appropriate  authorizing 
committees  of  Congress  and  that  such 
regulations  may  take  effect  no  earlier 
than  the  thirtieth  day  after  they  have 
been  so  submitted.  The  System  has 
today  submitted  this  regulation  to  the 
Senate  Committee  on  Labor  and  Hiunan 
Resources  and  the  House  Committee  on 
Education  and  Labor  pursuant  to  the 


terms  of  section  504.  The  regulation  will 
become  effective  on  September  30, 1965. 

List  of  Subjects  in  32  CFR  Part  1686 

Blind.  Civil  rights,  Deat  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped. 
Nondiscrimination.  Physically 
handicapped. 
llioinas  K.  Tuniags, 
Director  of  Selective  Service. 
August  27. 1965. 

Part  1699  is  added  to  32  CFR  Chapter 
XVI  as  follows: 

PART  169»-ENFORCEIIENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY 
SELECTIVE  SERVICE  SYSTEM 

1609.101  Purpose. 

1689.102  Application. 

1609.103  Definitions. 
1099.104-1690.109     [Reserved] 

1699.110  Self-evaluatioii. 

1609.111  Notice. 
1099.112-1600.129     [Reserved] 
1699.130    General  prohibitioiu  against 

discriminatioiL 
1699.131-1600.139    [Reserved] 
1689.140    Employment 
1099.141-1699.148    [Reserved] 

1699.149  Program  accessibility: 
Discrimination  prohibited. 

1699.150  Program  accessibility:  Existing 
facilities. 

1699.151  Program  accessibility:  New 
construction  and  alterations. 

1699.152-1699.159    [Reserved] 
1699.160    Communications. 
1609.161-1600.168    [Reserved] 
1600.170    Compliance  procedures. 
ieoe.in-1600.000    [Reserved] 
Autiiority:  29  U.S.C  7*4. 

S  1699.101    Purpoea. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1073  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

91699.102    AppNcatlon. 

This  part  applies  to  aU  programs  or 
activities  conducted  by  the  agency 

S  1699.103    Daflnltions. 

For  purposes  of  this  part  the  term — 
"Agency"  means  the  Selective  Service 

System. 
"Assistant  Attorney  General"  means 

the  Assistant  Attorney  General,  Civil 
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Rights  Division,  United  States 
Department  of  justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  beneHts  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materiai.t, 
audio  recordings,  telecommimications 
devices  and  other  similar  services  and 
devices.  Auxiliary  aids  useful  for 
persons  with  impaired  hearing  include 
telephone  handset  amphHers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's).  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  [by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Handicapped  person"  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment  or  is 
regarded  as  having  such  an  impairment 
As  used  in  this  defmition.  the  phrase: 
(1)  "Physical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal  special 
sense  organs;  respiratory,  including 
speech  organs-  cardiovascular; 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  ilbiess.  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  disease  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 


sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addition  and 
alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3]  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this  definition 
but  is  treated  by  the  agency  as  having 
such  an  impairment. 

"Qualified  handicapped  person" 
means — 

(1)  With  respect  to  a  ly  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  and 
who  can  achieve  die  purpose  of  'he 
program  or  activity  \^tthout 
modifications  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
natiire;  or 

(2)  With  respect  to  any  other  program 
or  activity,  a  handicapped  person  who 
meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112,  87  Stat  394  (29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516,  88 
Stat.  1817),  and  the  Rehabilitation. 
Comprehensive  Services,  and 
Development  Disabilities  Amendments 
of  1978  (Pub.  L  95-602,  92  Stat.  2955).  As 
used  in  this  part,  section  504  applies 
only  to  programs  or  activities  conducted 
by  Executive  agencies  and  not  to 
federally  assisted  programs. 


S§  1699.104-16M.109    [RasWMi] 
91699.110    S«lf-«valuatlon. 

(a)  The  agency  shall,  within  one  year 
of  the  effective  date  of  this  part, 
evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  this  part,  and,  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  agency  shall 
proceed  to  make  the  necessary 
modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons,  to  participate  in  the  self- 
evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  agency  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection — 

(1)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(2)  A  description  of  any  modifications 
made. 

91699.111    Notlc*. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  agency  head 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimination 
assured  them  by  section  504  and  its 
regulation. 

991699.112-1699.129    [Reserved] 

9  1699.130    General  prohibttions  against 
discrimination. 

(a)  No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

(b)(1)  The  agency,  in  providing  any 
aid,  benefit  or  service,  may  not,  directly 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap — 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit  or 
service; 

(ii)  Afford  a  qualified  handicapped 
person  an  opportunity  to  participate  in 
or  benefit  from  the  aid.  benefit  or 
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service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid,  beneHt,  or  service 
that  is  not  as  effective  in  affording  equal 
opportunity  to  obtain  the  same  result  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  as  that 
provided  to  others; 

(iv)  Provide  different  or  separate  aid. 
benefits,  or  services  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  handicapped  persons 
with  aids,  benefits,  or  services  that  are 
as  effective  as  those  provided  to  others; 

(v)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  as 
a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
the  aid,  benefit,  or  service. 

(2)  The  agency  may  not  deny  a 
qualified  handicapped  person  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

[i]  Subject  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(4)  The  agency  may  not  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  handicapped  persons  from, 
deny  them  the  benefits  of,  or  otherwise 
subject  them  to  discrimination  under, 
any  program  or  activity  conducted  by 
the  agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to    ' 
handicapped  persons. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

(6)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap,  nor  may  the 
agency  establish  requirements  for  the 


programs  or  activities  of  licensees  or 
certified  entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap.  However,  the 
programs  or  activities  of  entities  that  are 
licensed  or  certified  by  the  agency  are 
not  themselves,  covered  by  this  part. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 
order  to  a  different  class  of  handicapped 
person  is  not  prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons. 

§§  1699.131-16t9.139    [RM«rv»d] 

S  1699.140    EmploymanL 

No  quahfied  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
subjected  to  discrimination  in 
employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  estabhshed  in  29  CFR  Part  1613, 
shall  apply  to  employment  in  federally 
conducted  programs  or  activities. 

§§  1699.141-1699.14a    [ReMrvMl] 

S  1699.149    Progrem  accMslbUity: 
Dtacrtmlnatioit  prohtt>itod. 

Except  as  otherwise  provided  in 
S  1699.150,  no  quahfied  handicapped 
persons  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  handicapped  persons,  be  denied  the 
benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be  subject 
to  discrimination  under  any  program  or 
activity  conducted  by  the  agency. 

§  1699.150    Program  accassibility:  Existing 
facilities. 

(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  handicapped  persons.  This 
paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by 
handicapped  persons; 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 


alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 
with  9  1609.150(a)  would  result  in  such 
alterations  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  after  considering  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  cxmclusion. 
If  an  action  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that  handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment  reassignment  of  services  to 
accessible  buildings,  assignments  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  corostruction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  xo  and  usable  by 
handicapped  persons.  The  agency  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  agency,  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4141-4157),  and  any  regulations 
implementing  it.  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the  agency 
shall  give  priority  to  those  methods  that 
offer  programs  and  activities  to  qualified 
handicapped  persons  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  within 
sixty  days  of  the  effective  date  of  this 
part  except  that  where  structural 
changes  in  faciHties  are  undertaken, 
such  changes  shall  be  made  within  three 
years  of  the  effective  date  of  this  part, 
but  in  any  event  as  expeditiously  as 
possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  faciUties  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop, 
within  six  months  of  the  effective  date 
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of  this  part  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
such  changes.  The  agency  shall  provide 
an  opportunity  to  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons,  to  participate  in  the 
development  of  the  transition  by 
submitting  comments  (both  oral  and 
written).  A  copy  of  the  transition  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  handicapped  persons: 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  at  the  time, 
identify  steps  that  will  be  taken  during 
each  year  of  the  transition  period;  and 

(4)  Indicate  the  o^icials  responsible 
for  implementation  of  the  plan. 

§1699.151    Program  accMtibHity:  New 
constructJon  and  attarations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  handcapped  persons.  The 
definitions,  requirements,  and  standards 
of  the  Architectural  Barriers  Act  (42 
U.S.C.  4151-4157).  as  established  in  41 
CFR  101-19.600  to  14-19.607,  apply  to 
buildings  covered  by  this  section. 

H  1899.152-1699.159    [Reserved] 

S  1699.160    Communications. 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aid  where 
necessary  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
agency. 

(i)  In  determining  what  type  of 
auxihary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  handicapped  person. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  apphcants  and  beneRciaries  by 
telephone,  telecommunications  devices 
for  deaf  persons  (TDD's),  or  equally 


effective  telecommunication  systems 
shall  be  used. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signs  at  a 
primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facihty. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circiunstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  S  1699.160  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  biu-dens  must  be 
made  by  the  agency  head  after 
considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
required  to  comply  with  this  section 
would  result  in  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that,  to  the  maximum  extent  possible, 
handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

H  1699.161-1699.169    [Reserved] 

9  1699.170    Compliance  procedure. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  appHes  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
in  29  CFR  Part  1613  pursuant  to  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791). 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Associate  Director  for 
Administration. 


(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  160  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  for 
good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
government  entify. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facilify  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  or 
section  502  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  792),  is  not 
readily  accessible  and  usable  to 
handicapped  persons. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusion  of 
law; 

(2)  A  description  of  a  remedy  of  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 
required  by  S  1699.170(g).  The  agency 
may  extend  this  time  for  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Director  of 
Selective  Service. 

(j)  The  agency  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  60  days  of  the  receipt  of  the 
request.  If  the  agency  determines  that  it 
needs  additional  information  fi-om  the 
complainant,  it  shall  have  60  days  bom 
the  date  it  receives  the  additional 
information  to  make  its  determination 
on  the  appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  General. 

(1)  The  agency  may  delegate  its 
authorify  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated. 

§9 1699.171-1699.999  [Reserved] 

[FR  Doc.  85-20833  Filed  8-29-85;  8:45  am] 
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DEPARTMENT  OF  THE  tNTERtOR 

National  Park  Service 

36CFRPart61 

Procedures  for  Approved  State  and 
Local  Government  Historic 
Preservation  Programs 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

SUMMARY:  These  final  rules  present  the 
requirements  for  approval  of  State  and 
local  historic  preservation  programs 
participating  in  the  national 
preservation  program  as  specified  in  the 
National  Historic  Preservation  Act,  as 
amended  in  1980  ("the  Act").  These 
rules  are  necessary  in  order  to 
implement  procedures  for  (1)  The 
approval  of  State  programs;  (2)  the 
certification  of  local  governments  when 
there  is  no  approved  State  historic 
preservation  program;  and  (3)  funding 
Certified  Local  Governments  (CLGs) 
when  there  is  no  approved  State  historic 
preservation  program.  The  intended 
effect  of  this  rulemaking  is  to  meet  the 
requirements  of  the  Act  by  providing  the 
procedures  and  standards  for  the 
evaluations  of  State  historic 
preservation  programs  and  by  noting  the 
policy  to  be  followed  in  the  national 
CLG  program  in  States  without 
approved  State  historic  preservation 
programs. 

EFFECnVE  DATE:  September  30, 1985. 
FOR  niRTHEIt  INFORMATION  CONTACT 
Hardy  L  Pearce,  Chief,  Survey  and 
Planning  Branch,  Interagency  Resources 
Division,  National  Paric  Service,  U.S. 
Department  of  the  Interior,  P.O.  Box 
37127,  Washington,  D.C.  20013-7127. 
Telephone  Number  (202-343^505). 
SUPPLEMENTARY  INFORMATION:  This 

rulemaking  was  necessitated  by 
enactment  of  the  National  Historic 
Preservation  Act  Amendments  of  1980, 
Pub.  L  96-515,  on  December  12, 1980. 

Section  101(b)(2)  of  the  Act  requires 
the  Secretary  of  the  Interior  (Secretary) 
to  conduct  performance  evaluations  of 
State  historic  preservation  programs. 
These  rules  provide  the  procedures  and 
standards  for  these  evaluations. 

These  sections  of  36  CFR  Part  61. 
which  were  reserved  when  other 
sections  of  Part  61  were  published  in 
final  on  April  13, 1984,  were  proposed  on 
May  14, 1984.  Sections  of  Part  61  already 
in  effect  establish  procedures  for 
approval  of  State  historic  preservation 
programs;  procedures  for  Historic 
Preservation  Fund  (HPF)  matching 
grants-in-aid  to  approved  State 
programs;  a  process  by  which  local 
governments  will  be  certified  to 


participate  formally  in  the  National 
historic  preservation  program;  and 
procediu«s  for  the  transfer  of  a  portion 
of  each  State's  aimukl  HPF  grant  to 
Certified  Local  Governments.  Upon  the 
effective  date  of  the  sections  of  Part  61 
published  herein,  the  entire  36  CFR  Part 
61  shall  be  in  effect. 

The  Secretary  will  evaluate  each  State 
program  for  compliance  with  36  CFR 
Part  61  and  other  program  requirements. 
The  program  evaluations  will  be 
conducted  every  second  or  third  fiscal 
year.  They  will  be  rigorous  with  respect 
to  assessing  States'  performance  under 
the  requirements  of  the  Act  The  State 
programs  will  be  selectively  examined 
to  the  depth  of  existing  regulations  and 
standards  pertinent  to  each  requirement 
but  only  to  the  extent  these  were  in 
effect  during  the  performance  period 
being  evaluated.  The  Secretary  will 
verify  the  accuracy  of  required  periodic 
State  reports  used  in  meeting 
goverrunentwide  requirements  of  0MB 
Circular  A-102,  in  allocating  grant  funds, 
and  in  reporting  on  the  status  of  the 
national  historic  preservation  program; 
provide  States  with  an  analysis  of 
program  strengths  and  weaknesses;  and, 
initiate  a  periodic  program  approval 
process  based  upon  State  compliance 
with  statutory  program  responsibility 
and  implementation  of  Federal 
administrative  controls. 

As  required  by  section  101(c)(1)  of  the 
National  Historic  Preservation  Act,  as 
amended.  States  with  approved  historic 
preservation  programs  are  required  to 
develop  procedm^s  for  the  certification 
of  local  governments  and  for  the  transfer 
of  funds  to  local  governments. 

The  Secretary  also  is  required  by  the 
Act  to  issue  rules  for  the  certification  of 
local  governments  in  States  that  do  not 
have  an  approved  historic  preservation 
program.  These  rules,  which  were 
proposed  on  May  14, 1984,  are  herein 
issued  as  final. 

When  there  is  no  approved  State 
program,  the  Secretary  will  certify  local 
governments  directly.  The  Secretary  will 
base  the  review  of  applications  from 
local  governments  wishing  to  become 
certified  upon  the  requirements  for  local 
government  certification  contained  in  36 
CFR  Part  61. 

The  Secretary  will  ensure  that,  to  the 
extent  feasible,  there  is  consistency  and 
continuity  in  the  CLG  program  of  a  State 
that  does  not  have  an  approved 
program.  Therefore,  if  a  now 
disapproved  State  program  had  an 
approved  local  government  certification 
process  and  had  already  certified  local 
governments,  the  Secretary  will  consider 
that  process  in  his  review  of  any 
application  for  local  government 
certification  from  within  that  State. 


Under  section  lOl(cHl)  of  the  Act  the 
Secretary  also  is  required  to  issue  rules 
for  the  transfer  of  fimds  to  local 
governments.  When  there  is  no 
approved  State  program,  tiie  Secretary 
will  directly  administer  the  transfer  (rf 
funds  to  CLCs.  The  Secretary  mtIU  base 
the  review  of  appUcations  from  local 
governments  wishing  to  receive  funding 
upon  the  requirements  set  forth  in  |  61^. 

Comments  and  Response  to  Commaits 
on  the  May  14, 1964,  Publication  of 
Proposed  Rules 

Section  61.4  Approved  state  programa. 

Section  61.4  (c)(2)(i}:  Three  comments 
were  received  on  this  section.  One 
commentor  suggested  that  "the 
Secretary  will  evaluate  each  State  for 
compliance  with  36  CFR  61"  may  l>e 
interpreted  more  narrowly  than 
intended.  As  the  proposed  rule  notes,  all 
aspects  of  each  State  Historic 
Preservation  Program  are  subject  to 
review  including,  for  example,  aspects 
regulated  by  OMB  circular  and  Treasury 
requirements.  The  commentor,  therefore, 
recommended  that  the  first  sentence  be 
revised  as  follows:  The  Secretary  will 
evaluate  each  State  program  for 
compliance  with  the  Act  and  other 
applicable  laws  and  regiilations."  The 
suggestion  was  adopted  to  more 
acciu^tely  reflect  the  general  categories 
of  activities  subject  to  review  by  the 
National  Park  Service. 

Another  commentor  suggested  that 
the  word  "immediately"  be  dropped  in 
the  second  sentence  because  it  does  not 
qualitatively  add  to  the  meaning  of  the 
sentence  and  impUes  an  unreaUstic 
degree  of  precision  in  scheduling 
reviews.  Because  the  important  concept 
is  that  State  program  evaluations  occur 
every  two  or  three  years,  the  word 
"immediately"  has  been  dropped  as 
unnecessarily  inflexible. 

Two  people  suggested  that  the  word 
"selectively"  be  inserted  in  the  fourth 
sentence  prior  to  "examined".  We  agree 
with  the  suggestion.  Even  though,  in 
order  to  ascertain  the  status  of  State 
programs,  all  categories  listed  in  \  61.4 
(c)(2)(ii)  will  be  examined  and  each 
aspect  of  State  operations  must  be 
subject  to  examination,  no  single  review 
will  be  equally  detailed  on  all  aspects  of 
State  operations.  A  sampling  method 
based  on  random  selection,  results  of 
previous  reviews,  and  as  indicated  by 
other  sources  of  information,  is  equaUy 
effective  (as  a  100%  examination)  in 
determining  the  status  of  a  State 
program  but  is  less  costly. 

Section  61.4  (c)(2){ii):  A  commentor 
suggested  that  "Tax  Act"  be  added  to 
the  list  of  categories  of  activities  for 
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evaluation.  We  do  not  agree. 
Preservation  Tax  Incentives  are  not 
applicable  to  all  States  by  law  (e.g.,  the 
Virgin  Islands)  and  participation  by 
other  States  is  voluntary  pursuant  to  36 
CFR  Part  67;  therefore,  it  cannot  be 
listed  as  a  separate  category.  However, 
because  tax  incentive  activities  are 
eligible  costs  for  State  programs,  such 
activities  are  subject  to  review  and 
approval  as  part  of  the  Secretary's 
evaluation. 

Section  61.4(c)(2):  A  commentor 
proposed  that  the  National  Park  Service 
publish  in  the  Federal  Register  a  notice 
announcing  planned  State  program 
reviews  and  soliciting  public  comments 
on  the  State  programs,  and  a  second 
notice  announcing  the  availability  of 
National  Park  Service  results  after  the 
visit.  Federal  Register  notices  to  the 
public  would  be  an  unduly  burdensome 
requirement.  However,  the  idea  of 
providing  a  standard  method  for  public 
involvement  in  State  program  review  is 
a  good  one.  Accordingly,  a  procedure  for 
doing  this  has  been  added  to  the 
National  Register  Programs  Manual 
(NPS  Guideline  49),  which  implements 
36  CFR  Part  61.  As  a  result  of  the 
suggestion,  a  procedure  was  adopted  for 
notifying  a  cross-section  of  the  State's 
preservation  constituency  by  a 
Statewide  newsletter  or  similar  State 
government  publication  %vith  extensive 
distribution.  The  notice  must  invite 
public  comments  on  the  State's 
performance  in  implementing  the  Act 
and  other  laws  and  regulations.  Copies 
of  the  National  Park  Service  State 
evaluation  report  are  sent  to 
commentora. 

Approved  Local  Programs  (§  61.5)  and 
Transfer  for  Grants  to  Certified  Local 
Governments  (§  61.7) 

One  comment  was  made  concerning 
procedures  in  the  Certified  Local 
Government  (CLG)  program  in  instances 
when  there  is  no  approved  State 
program.  The  commentor  suggests  that 
"language  be  used  to  clarify  that  any 
previously  approved  State  procedures 
may  be  used,  but  only  to  the  extent 
feasible,  to  preclude  the  implication  that 
(the  Secretary]  must  adhere  to  these 
procedures  when  it  may  be  neither 
desirable  or  administratively  feasible  to 
do  so."  We  agree  with  both  points  made 
and  have  modified  the  final  rule  to  allow 
for  as  much  consistency  within  State 
CLG  programs  as  is  feasible  given  the 
absence  of  an  approved  State  historic 
preservation  program. 

Revisions 

After  consideration  and  review,  the 
National  Park  Service  has  made  the 
following  revisions  to  36  CFR  Part  61.  A 


few  editorial  changes  have  also  been 
made. 

Section  61.4(c)(2)(i):  The  first  sentence 
has  been  revised  by  dropping,  "36  CFR 
Part  61"  and  language  has  been  added 
as  follows,  "the  Act  and  other 
appUcable  laws  and  regulations". 

Section  61.4(c)(2)(i):  The  word 
"immediately"  has  been  dropped  in  the 
second  sentence. 

Section  61.4(c)(2)(i):  The  word 
"selectively"  has  been  added  in  the 
fourth  sentence. 

Section  61.5(n)(4):  A  new  paragraph 
was  added  to  indicate  that  to  the  extent 
feasible,  the  Secretary  will  be  consistent 
with  previously  approved  State 
certification  procedures  when  reviewing 
certification  applications  from  local 
governments  in  States  without  approved 
State  historic  preservation  programs. 

Section  61.7(q):  Two  new  sentences 
were  added  to  indicate  that,  to  the 
extent  feasible,  the  Secretary  will  be 
consistent  with  previously  approved 
State  CLG  allocation  procedures  when 
reviewing  applications  for  funding  from 
CLGs  in  States  without  approved  State 
historic  preservation  programs. 

Classification 

In  accordance  with  Executive  Order 
12291,  the  Department  of  the  Interior  has 
determined  that  these  rules  are  not 
major.  In  accordance  with  the 
Regulatory  Flexibility  Act,  the 
Department  of  the  Interior  has 
determined  that  these  rules  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  The 
information  collection  requirements 
contained  in  this  part  have  been 
approved  and  assigned  clearance 
number  1024-0038  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  set 

Regulatory  Analysis 

Not  required  for  this  rulemaking. 

Environmental  Impact  Statement 

This  regulation  does  not  not 
significantly  impact  the  environment. 
Because  these  rules  have  to  do  with 
procedural  aspects  of  State  and  local 
historic  preservation  programs  and  have 
no  impact  on  the  environment,  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  in  36  CFR  Part  61 

Grant  programs,  Natiu-al  resources. 
Historic  preservation. 

The  originators  of  these  procedures 
are  Theodore  Pochter,  Preservation 
Planner,  and  John  W.  Renaud,  Historian, 
Interagency  Resources  Division, 
National  Park  Service  (202/343-9505). 


Dated:  June  25, 1985. 
Susan  E.  Recce, 

Acting  Assistant  Secretary,  Fish  and  Wildlife 
andParks. 

PART  61— PROCEDURES  FOR 
APPROVED  STATE  AND  LOCAL 
GOVERNMENT  HISTORIC 
PRESERVATION  PROGRAMS 

In  consideration  of  the  foregoing,  36 
CFR  Part  61  is  amended  as  follows: 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  National  Historic  Preservation 
Act  of  1966.  as  amended  16  U.S.C.  470  et  seq. 

2.  Section  61.4(c)(2)  is  amended  by 
revising  the  heading  and  by  adding 
paragraphs  (c)(2)(i)-{v)  to  read  as 
follows: 

S  61>4    Approved  state  progrwne. 

(c)  *  •  • 

(2)  Procedures  for  Review  and 
Approval  of  State  Historic  Preservation 
Programs,  (i)  The  Secretary  will 
evaluate  each  State  program  for 
compliance  with  the  requirements  of  the 
Act  and  other  applicable  laws  and 
regulations.  The  program  evaluation 
process  will  be  conducted  after  the  end 
of  every  second  or  third  fiscal  year.  It 
will  be  rigorous  with  respect  to 
assessing  the  State's  performance  of  the 
requirements  in  the  Act.  The  State 
programs  will  be  selectively  examined 
to  the  depth  of  existing  regulations  and 
standards  pertinent  to  each  requirement 
but  only  to  the  extent  these  were  in 
effect  during  the  performance  period 
being  evaluated.  The  Secretary  will 
verify  the  accuracy  of  required  periodic 
State  reports  used  in  allocating  grant 
funds  and  in  reporting  on  the  status  of 
the  national  historic  preservation 
program  and  provide  States  with 
analyses  of  program  strengths  and 
weaknesses. 

(ii)  The  categories  of  activities  to  be 
evaluated  are: 

(A)  Requirements  of  the  Act. 

[1]  Legal  authority  and  designation  of  . 
the  State  Historic  Preservation  Officer. 

[2]  State  Staff  Qualifications  and 
Composition. 

[3]  State  Review  Board  Qualifications 
and  Composition. 

[4]  Historic  Preservation  Fund  Grant 
Management. 

(5)  Comprehensive  Historic 
Preservation  Planning. 

[6]  Survey  and  Inventory. 

(7)  National  Register. 

[8]  Public  Participation. 

[9]  Technical  Assistance  to 
Governmental  Agencies. 

[10]  Review  and  Compliance. 
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[11]  Public  Education. 
{l2)  Certification  Assistance  to  Local 
Governments. 

(B)  Conditions  and  other  requirements 
as  specified  in  The  National  Register 
Programs  Manual  (NPS  Guideline  49). 

(C)  Annual  Historic  Preservation  Fund 
grant  applications. 

(D)  OMB  circular  and  Treasury 
requirements. 

(E)  Appropriate  implementing 
regiilations. 

(iii)  The  Secretary  will  use  a 
combination  of  on-site  and  off-site 
inquiries  to  perform  the  evaluation.  To 
achieve  uniformity  of  review  and 
comprehensive  coverage  of  the  approval 
criteria,  the  following  questions  will 
generally  form  the  basis  for  verifying 
State  activities  for  each  of  the 
requirements: 

(A)  Is  there  an  adequate  system  or 
process  in  place  for  the  requirement? 

(B)  Is  the  system  or  process  being 
used  such  that  a  minimal  level  of 
activity  for  each  requirement  can  be 
demonstrated? 

(C)  Have  all  conditions  of  any  grant 
awards  been  met? 

(D)  Are  the  data  contained  in  the 
previous  year's  End-of-Year  Report 
accurate? 

(iv)  Approval  Method. 

(A)  States  meeting  all  requirements  in 
the  review  will  receive  immediate 
official  notice  that  their  approved  status 
is  continued. 

(B)  States  not  meeting  all 
requirements  will  receive  immediate 
notice  of  deficiencies  along  with  ■ 
reconmiendations  on  how  to  correct 
them.  The  Secretary  will  defer  making  a 
decision  on  program  approval  for  up  to  a 
4  month  period  during  which  time 
technical  assistance  in  correcting  the 
problems  will  be  offered.  States  must 
either  correct  cited  deficiencies,  or 
provide  an  acceptable  justification  for 
requiring  additional  time  and  a  plan  and 
timetable  for  correcting  deficiencies. 
During  this  period,  States  have  the 
opportunity  to  appeal  to  the  Secretary 
any  findings  and  recommendations. 

(C)  States  successfully  resolving 
deficiencies  will  receive  notice  from  the 
Secretary  that  their  approved  status  is 
continued.  Once  approved  status  is 
renewed.  States  will  not  be  reviewed 
until  the  next  regular  evaluation  period, 
although  evaluations  may  be  conducted 
more  often  in  individual^tates  if  the 
Secretary  deems  this  necessary.  The 
Secretary  may  disapprove  a  State 
program  as  a  result  of  any  such 
evaluation  subject  to  the  provisions  of 
Sec.  61.4(c){2)(iv)  (A),  (B),  and  (D). 

(D)  States  will  be  "disapproved"  only 
when,  after  the  expiration  of  the 
specified  period,  they  are  officially 


notified  that  their  approved  status  is 
removed  for  failure  to  correct  cited 
deficiencies.  The  Secretary  will  then 
initiate  financial  suspension  and  other 
actions  in  accordance  with 
administrative  guidelines  specified  in 
The  National  Register  Programs  Manual 
(NFS  Guideline  49). 

(v)  Instructions  on  carrying  out  the 
evaluation  process  are  provided  in  The 
National  Register  Programs  Manual 
(NPS  Guideline  49). 

3.  Section  61.5(n]  is  revised  to  read  as 
follows: 

9  61^    Approvad  local  program*. 

•        •        •        •        * 

(n)  Procedures  for  direct  certification 
by  the  Secretary  where  there  is  no 
approved  State  program.  (1)  When  there 
is  no  approved  State  program,  local 
governments  wishing  to  be  certified 
must  apply  directly  to  the  Secretary. 

(2)  Ine  application  must  demonstrate 
that  the  local  government  meets  the 
specifications  for  certification  set  forth 
in  paragraph  (c)  of  this  section. 

(3)  The  Secretary  shall  review 
certification  applications  under  this 
subsection  and  take  action  within  90 
days  of  receipt. 

(4)  To  the  extent  feasible,  the 
Secretary  will  ensure  that  there  is 
consistency  and  continuity  iq  the  CLG 
program  of  a  State  that  does  not  have  an 
approved  historic  preservation  program. 
Therefore,  if  a  now  disapproved  State 
program  had  an  approved  local 
government  certification  process  and 
had  already  certified  local  goverrunents, 
the  Secretary  will  consider  the  process 
in  his  review  of  any  applications  for 
local  govenment  certification  from 
within  the  State. 

3.  Section  61.7(q)  is  revised  to  read  as 
follows: 

S  61.7    Tranafar  of  granta  to  cartifiad  local 
govammanta. 

(q)  Where  there  is  no  approved  State 
program,  the  method  for  allocating  funds 
will  be  determined  by  the  Secretary  in 
accordance  vfith  the  procedures  set 
forth  for  States  in  this  section.  To  the 
extent  feasible,  there  should  be 
consistency  and  continuity  in  funding 
allocation  policy  of  the  CLG  program  of 
a  State  that  does  not  have  an  approved 
historic  preservation  program. 
Therefore,  if  a  now  disapproved  State 
program  had  an  approved  allocation 
process,  the  Secretary  will  consider  it  in 
the  review  of  any  application  for 
funding  from  CLGs  within  that  State. 

[PR  Doc.  85-20785  Filed  8-29-85;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Dockat  No.  FEMA  6675] 

Suspension  of  Community  Eiigibflity; 
lliinois  et  aL 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  undef  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
docimientation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Fedmal  Register. 

EFFECTIVE  DATES:  The  third  date 
["Susp.")  listed  in  the  fdurth  column. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  500  C  Street,  Southwest 
FEMA— Room  416,  Washington.  D.C 
20472. 

SUPPL£MENTARV  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measiu«s  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022]  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  eL 
seq.).  Accordingly,  the  communities  are 
suspended  on  the  effective  date  in  the 
fourth  column,  so  that  as  of  that  date 
flood  insurance  is  no  longer  available  in 
the  community.  However,  those 
communities  which,  prior  to  the 
suspension  date,  adopt  and  submit 
docimientation  of  legally  enforceable 
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floodplain  management  meaaurcs 
required  by  the  program,  will  continae 
their  eligibihty  for  the  sale  of  insurance. 
Where  adequate  documentation  it 
received  by  FEMA.  a  notice 
withdrawing  the  suspension  vriB  be 
published  in  the  Federal  Register. 

hi  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  conuBunities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map.  if  one  has  been 
published,  is  indicated  in  the  fifth 
column  of  the  table.  No  direct  Federal 
^ancial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood]  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  In  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  Qood 
insurance  map  of  the  community  as 
having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-2341.  as 


amended).  This  prohibition  egainst 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
coliunn. 

The  Director  finds  that  notice  and 
public  procedure  under  5  U.S.C  553(b} 
are  impracticable  and  unnecessary 
because  communities  listed  in  thia  final 
rale  have  been  adequately  notified.  Each 
community  receives  a  B-month,  90-day. 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
808(b),  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  t^  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  tiiis  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  Section  2  of  the  Flood  Disaster 


Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  natior  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  bom  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain         ^' 
management  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  conmnmity  participatian.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  hsted 
comiDiHiity. 

List  of  Subjects  io  44  CFK  Past  M 

Flood  insurance.  Floodplatne. 

The  authority  citation  for  Part  64  contiaaes 
to  read  as  follows: 

AutfMrity:  42  U.S.C.  4001  »t  ae^ 
Reorganization  Pkan  No.  9  of  1978,  E.0. 12127. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


864.6    U«t  of  eligible 


SlMi  aid  oounly 


SpacM  «ood  hazard  an* 


DM»< 


CUkj:  Madbwu. 


Foda. 


WkdMoih,  c%  of » 
TonaKaa*.  dly  «l- 


1703440 
170&t1C 
1707368 
1702478 

fm4Qsa 

170780C 
3903868 


Mr  t   1978,  Cm«»;  Sopl   4,   196S.   flag-; 

Sapt  4.  ISK  SMPl 
Jan*  21.  l97Si  Eflwg^  Sapl  4i,  1965.  Rag.: 

Sapt  4,  1965.  Suap. 
Dae.  27.  W73,  Emani :  Sapt  4.  1965.  Bag.; 

9apt  4. 1996,  till 
July  29k  ItTS.  Emacg.;  Sapt  <  196S,  Rag.; 

Sopt  4,  1965.  Smpl 
Apr.  23,  1979.  Enwg..  Sapt  4,  1965,  Rag^ 

Sapt  4w  1996,  Su^ 
Apr.   IS.   1974.  Emaig.;  Sapt  4.  1965,  Rag.; 

Sapt  4.  1966.  SiMp; 
Juty   1.    1975,  tmmt^   Sapt  <    M6S.   Rag.; 

Sapt  4,  1965,  Suap. 
Hot.  3».  1974,  Emmf..  Sapt  4,  1965,  Rag^ 

Sapt  4,  1965.  Suap. 


Mar.  22.  1974  and  Mar.  26.  1976... 

Oac  17,  1973,  Jan.  30,  1976  and 

July  13.  i*7». 
Dec  17.  1973 


Dm.  17,  1973  antfApr.  16,  1979... 

Apr.  S.  1974  and  Jan.  3. 197S 

Mar.  39,  1974,  Jina  4,  1879  m* 

Fak.  ia  19791 
Mar.  1, 1974  and  Juna  4, 1976 


aa|*4, 
Oa 

Do. 

0*. 
0» 
Oa 

9t0L*. 


Mf   IS.  1975,  Emarg.;  Sapt  4.  1965.  Rag. 

Sapt  4,  1965.  Stapu 
Apr.  2a  1976.  Emarg;  Sapt  4,  1965,  Rag.; 

Sapt  4.  1996.  Su^ 
May.  4,  1979,  Eflia^.  Sapt  4,   1965,  Rag.; 

Sapt  4.  1965.  Sum. 
Jun»  24.  1976,  Emarg.;  Sapt  4,  1965.  Rag.; 

Sapt  4,  1996.  Saapi 
Au»  11.  1979.  Emag^  Sapt  4,  1S65.  Rag.; 

Sapt  4,  1966.  Suip. 
Aug.  11.  1975,  Gmai»;  Sapt  4.  1965.  Ra»; 

Sapt  4, 1986k  Smpi 
Mar.  17.  1976.  Emarg.;  Sapt  4.  1965,  Rag.; 

Sapt  4.  1963.  Soap. 
Oct  2<  197%  EMaag.;  Sapt  4,  1965,  Rag.; 

Sapt  4,  199S,  Suapi 
A^.  15.  1876,  Emarg.;  Sapt  4.  1965,  Rag.; 

Sapt  <  1999^  Suap. 

Aug.  11.  197S,  Emarg,  Sapt  4,  1965,  Rm.; 

Sapt  4.  1968.  Suap. 
ttm.   a  leTa  Emai»;  Sapt  4.  1995.  Ra»; 

Sapt  4.  1966,  Suap. 


Oac  6.  1974.. 


Mv.  M.  1«7S.„ 

Apr.  16,  1975  and  Jm.  1<  1977. 

Fabi  21.  1975 


Fab.  21,  197S  and  Oct  22.  1976 . 
Oac.  24,  1976 


jBt  24,  1979  atf  Sapt  24.  197*. 

Fa9i  14.  1975 


Mar.  14k  197S.. 

One.  a  1«74..„ 
Jm.  31.  197S. 


Sapt  4.1969. 
Do. 
Oa 

B9I 

Oo. 

0» 
Oa 

Oai 

Oa 
Ob. 
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Sttt*  and  oouMy 


Locatton 


Community  Ma 


Eltacttv*  (Mm  on  iUhoiiiaSon/cmtemi»on  of 
•Ho  ol  Wood  kiMrano*  in  oommwiMy 


Spociif  fkxMl  hazvd  vm 


RaplOII  m 


tttm  Yoffc:  MMlMn.. 


P»nn»y»(ini«: 

Cwnbria.... 


Chastar 

SomcrMt... 


AiatMma: 
Conecuh.. 


Ctaik* _ 

Kentucky:  Montgomery.. 


Uncokt,  town  of  ....».».».....»»„ 

AMegheny.  township  of............. 

EmI  NotUnghMn.  loiwnhip  of 

Jenner.  lowff^Bhip  of ».»....... 

Tuntthannock.  lownetiip  of 

Evergreen,  dty  of 

Qrowe  HH.  town  of 

UL  Starling,  city  of 

Altemont,  city  of «.... 

Carbon  Hm.  village  of 

C«tyle.  dty  of 

Catlin,  vWage  of 

DaLavan.  dty  of _.. 

Lakawood.  village  of 

Loami.  vWaga  of 

Oglesby.  dty  of 

Omey.  dty  of 

Pnnceton,  dty  of..- 

Wataga.  village  of 

Wtona  Lake,  town  of 

Augusta,  townttiip  of 

Bamum,  dty  of 

Yalk>w  Springs,  village  of 

Loyal,  dty  of - 

Genoa  City.  vWaga  of . 

Greenwood,  city  of 

Bowtar,  village  ol 

Fall  River,  village  of 

Lake  Delton.  village  of 

k)la,  village  of...- — 

Fairwatar.  village  of 

Barmett  dty  of 

Gladbrook.  dty  of 

Caraort,  dty  of 

Persia,  dty  of „ _ 

Silver  C»ty,  dty  of _ 


3004068 


Sept  10.  197S.  Ematg.:  Sept  4,  196S,  Rag.: 
Sapl  4. 198S.  Suap. 


Apr.  12. 1»74  and  Apr.  23.1976—    Do. 


42226SA 

4214828 
4220518 
4218988 


Aug.  26.  1975.  Emarg.;  Sapl  4.  1985,  Reg 

Sept  4.  1985,  Suap. 
Feb.  9,  1978.  Emerg.:  Sapl  4.  1985,  Rag.; 

Sapl  4,  ises.  Suap. 
Fab.  IS.  1978.  Emerg.;  Sapl  4.  1985,  Rag.; 

Sepl  4,  1985.  Suap. 
Apr.  23.  1980,  Emarg.;  Sapl  4.  198S,  Rag.; 

Sapl  4. 1985,  Suap. 


Jan.  24.  1979- 


Sepl  13.  1974  and  tilov.  28. 1975 
Jen.  24,  1975  and  Nov.  23,  1979.. 
Jan.  31. 1979  and  June  20. 1980.. 


IV- 


010051A 
010039A 
2102348 


Sapl  3.  1978.  Emarg.;  Sepl  4.  1985.  Reg.; 

Sepl  4.  1985,  Suap. 
June  3.  1978,  Emerg.;  Sepl  4,  1985,  Reg. 

Sepl  4,  1985.  Suap. 
Apr.  3,  1975.  Emarg.;  Sapl  4,  1985.  Reg. 

Sepl  4.  1986,  Susp. 


Aug.  8.  1979- 


Apr.  25.  1975- 


May  10.  1974  and  Apr.  8.  1978- 


Ooi 
Oo. 

OOl 
OBl 


Odl 
OaL 

OBl 


Efnngtiam.. 

Gn«idy 

Clinton 


Tazewell 

MCrsVn^ ...... 

SaniJamon.. 

USaHe 

RtoMand 


Bureau.. 
Knox  ..... 


Indiana:  Kosciusko 

Michigan:  Washtartaw.. 

Minnesota:  Carlton 

Ohio:  Giyena 


Wacomn: 
Clark.- 


WttWOfttl 

Clark 

Stiawano 

Cokjmbia 

Sauk 

Waupaca 

Fond  Du  Lac . 


170228C 
1702578 
1700478 
1708618 
170648B 
170805B 
170795B 
1704048 
1 70581 D 

170014B 
170354C 
1801248 
2006278 
2700408 
3908408 

5500528 

5504858 
5500S1C 
55041  SB 
S50060B 

550384C 
5504978 
5501350 


Jan.  28,  1978,  Emarg.;  Sapl  4, 

Sapl  4. 1985.  Suap. 
Aug.  21.  1975,  Emarg.;  Sapl  4, 

Sapl  4.  1985,  Suap. 
Sepl  8,  1975,  Emerg.;  Sapl  4, 

Sepl  4.  1965.  Susp. 
Aug.  21.  1975.  Emerg.;  Sepl  4, 

Sapl  4.  1985.  Susp. 
June  10.  1975,  Emarg.;  Sapl  4. 

Sapl  4. 1985,  Suap. 
Mar.  25,  1974,  Emarg.;  Sepl  4. 

Sepl  4,  1985,  Susp. 
July  29,  1975,  Emerg.;  Sepl  4. 

Sapl  4.  1905.  Susp. 
July  ^  1975.  Emarg.;  Sapl  4. 

Sapl  4.  1985.  Suap. 
July  18.  1975.  Emarg.;  Sepl  4. 

Sapl  4.  1985.  Susp. 


Mar.  24, 
Sapl  4, 

July  15, 

Sapl  4, 
Od  14. 

Sapl  4, 
Aug.  ^Z. 

Sapl  4, 
Aug.  20. 

Sepl  4. 
July  31, 

'Sepl4, 

Aug.  22, 

Sapl  4, 
Mar.  5, 

Sapl  4, 
Nov.  11. 

Sapl  4, 
July  21. 

Sepl  4, 
Apr.  17, 

Sepl  4, 
Feb.  19. 

Sapl  4, 
Sapl  29, 

Sepl  4, 
Apr.  M, 

Sepl  4, 


1975. 
1985. 
1975. 
1985. 
1975, 
1965. 
1975. 
1985, 
1975, 
1985. 
1975. 
1985, 


Emerg.;  Sepl 
Susp. 

Emerg.;  Sapl 
Susp. 

Emerg.;  Sepl 
Suap. 

Emerg.;  Sepl 
Susp. 

Emerg.;  Sepl 
Susp. 

Emerg.;  Sapl 
Susp. 


1974.  Emarg.; 
,  1985.  Suap. 
1975.  Emerg.; 
,  1985.  Suap. 

1974,  Emwg.; 
,  1965.  Susp. 

1975.  Emarg.; 
,  1985,  Susp. 

1975.  Emarg.; 
,  1965.  Suap. 

1975,  Emarg.; 

1985.  Susp 

1975,  Emerg.; 
,  1985,  Susp. 

1975.  Emerg.; 
,  1965.  Susp. 


Sepl  4. 

Sepl  4. 

Sepl  4, 

Sapl  4, 

Sapl  4. 

Sapl  4, 
Sept.  4, 

Sapl  4, 


965,  Reg.; 
985,  Reg.; 
965.  Reg.; 
965.  Rag.; 
985.  Reg^ 
965.  Reg.; 
965.  Reg. 
985.  Rea 
965.  Rag.; 

965.  Rag.; 
965.  Rag.; 
985,  Rag.; 
985,  Rag.; 
965,  Reg.; 
965.  Rag. 

965,  Rag 

985,  Rag.; 

985,  Reg.; 

985,  Rag. 

965,  Rag. 

985,  Reg.; 

965,  Reg.; 

985.  Reg.; 


Mar.  22.  1974.  June  11.  1978  and 

June  22.  1979. 
Mar.  8.  1974  and  Od  17.  1975 

Dec  7.  1973  and  Jan.  23.  1978  — 

June  28, 1974  and  Fab.  20. 1978- 

Mey  24, 1974  and  Dae.  5. 1974 

Od  18, 1974  and  May  14, 197B_ 

Mar.  29.  1974  and  Dae  12,  1979- 

May  24,  1974  and  July  16. 1978  — 

Fab  22.  1974.  Mar.  28,  197«^ 
June  2S,  1978  and  Sept  24. 
1978. 

Jwie  7.  1974  and  July  30.  1978 

July  7,  1974.  May  28.  1978  and 

June  22.  1979. 
May  3.  1974  and  Apr.  30.  1978  — 


Apr.  15.1977. 


Aug.  23.  1974  and  /^.  11. 1979  — 
Od  18.  1975  and  Aug.  1.  1975 

May  17.  1974  «id  Apr.  9.  1978 

Jmi.  9.  1974  and  May  IS.  1978_„ 

Jwi  9,  1974,  Apr.  23.  1978  and 

Mw  30.  1979 
Nov.  30.  1973  and  May  28.  197B_ 

Apr.  IS.  1974  and  June  4. 1978 

Dec  17.  1973.  Apr.  30.  1978  and 

Ji4y  23.  1976. 
June  7,  1974  and  May  14. 1970 

Nov.  8,  1974 


Do. 
Do. 

DDL 

ODl 
Da 

OOl 
OOl 

Ool 

Da. 

DDL 
DDL 

Do. 

ODl 

Ool 

Do. 

ODl 
DOl 
OBl 
DDl 

Odl 

OOl 

Do. 


VN 


Iowa: 
Cedv.. 


Tama 

Pottawattamie.. 


190051A 
190516A 
1902348 
190150A 
1902078 


Apr.  24,  1975.  Emerg.;  Sepl  4,  1985.  Reg.; 

Sapl  4,  1985,  Susp. 
June  30,  1976,  Emarg.;  Sapl  4.  1965.  Rag.; 

Sapl  4,  1985.  Susp. 
July  29,  1975.  Emerg.;  Sapl  4,  1985.  Reg.; 

Sepl  4,  1965.  Susp 
Apr.  8.  1976,  Emarg.;  Sepl  4.  1965.  Reg. 

Sepl  4.  1965.  Susp. 
Jan.  2,    1978.  Emarg.;  Sepl  4,  1985.  Rag.; 

Sapl  4,  1965,  Susp. 


Dec  27,  1974. 

July  25,  1974.. 

Aug.  9,  1974  and  Jan.  16,  1970. 

Dec  13,  1974 


Nov.  8,  1974  and  Mar.  19,  1970- 


DOl 

ODl 

DOl 
OOl 

DDL 
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SW*  and  oowity 

c 


CoffWHMBily  No. 


Eltactw*  dMM  efl  authonzaton/cancatatton  of 
lawol  flood  nawancain  communiiy 


Spacial  flood  hazard  araa 
identifiad 


Cadar.. 
Tama. 


T<)lon,  city  of.. 
Traac  c*y  of— 


Kantaa: 


Meada. 


Woodbms,  cily  of  •- 
HBnMcw  cNy  of. — 


eflyof- 


Candan~ 


Wasfinglon^ 


Net)raaka:Otoa.. 


1900S7B 
iMseaA 

190152B 
20013SA 

200t39e 

290453A 
2900548 

290447B 
2904S6B 

2902308 
3101668 


July  2.  1971  Enwrg.:  Sept  4,  1965.  Reg. 

Sept  4.  1985.  Suap. 
Oct  28.  197S.  Emarg.:  Sept  4.  1965,  Reg. 

Sept  4.  1985.  Susp. 
May  29.  1975.  Emarg..  Sept  4.  1965.  Reg. 

Sept  4.  1865.  SiMp. 

Oct  9.  1975.  Emarg.:  Sept  4.  1966.  Reg. 

Sept  4.  1965.  Seap. 
Apr  1.  1975.  Emarg.:  Sept  4.  198S.  Reg. 

Sapt  4. 1869.  Svap. 
Aug.  t.  1975.  Enarg.:  Sept  4.  1985.  Reg. 

Sept  4.  1965.  Suap. 

Jan.  25,  1977.  Emarg.;  Sapt  4.  198S.  Reg. 

Sept  4.  1985.  Suap 
Aug  25.  1975.  Emerg.;  Sept  4.  1965.  Rag 

Sept  4.  1965.  Suap. 
Aug.  7.  1974.  Emarg.:  Sept  4.  1985.  Reg. 

Sept  4.  1986.  Suap. 
Sept  2.  1975.  Emarg.:  Sept  4.  1985.  Reg.; 

Sept  4.  1985.  Suap 
May  6,  1975.  Emerg.:  Sept  4.  1985.  Reg.: 

Sept  4.  1986.  Susp. 
Sapt  16.  1975.  Emerg.:  Sept  4.  1965.  Reg. 

Sapt  4.  1965.  Suap. 


Mar.  29.  1974  and  Aug.  13.  1976  . 

Sept  19.  1975 

June  28.  1974  and  Jaa  16.  1976.. 

Dec  27.  1974 

Fab.  1.  1974  and  Oct  10, 197B._.. 
Mar.  1.  1974  and  Aug.  2a  1t7«.... 


NW.  22,  1974 

Oa  18.  1974  and  Nov.  28.  1975.. 
Dae.  28.  1873  and  Dec  26. 1975 
Aug.  30.  1974  and  June  4,  1976 ... 
Apr.  1Z  1974  and  Nov.  7.  1975 .... 
Aug.  23.  1974  and  Nov.  14.  1975.. 


Do. 
0» 
Do. 

Da 
Od. 
Od. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


VW 


SouVi  Dafcofa:  I 


Unncoiparalad 


46023SB 


Sapt  12,  1974.  Emerge  Sapt  4,  1965.  Rag.; 
Sept  4.  1965.  Suap. 


Apr.  15,1977. 


Do. 


Caifomia:  hiyo.. 


neveoa:  nunvoioi .. 


Wmnamucca,  ciiy  of. 


0600738 


320012A 


Dec  19.  1975.  Emerg.:  Sapt  4.  1985.  Reg.: 

Sept  4.  1966.  Suap. 
Apr.  a.    1964.  Emerg.:  Sept  4.  1965.  Reg: 

Sept  4.  1965.  Susp. 


Jan  10.  1975  and  Jan  10,  1978.. 

Apr  23.  1978 


Da 
Do. 


■Certain  Federal  < 

Cod»  kr  tvading  4m  cotumn 

Emerg. —.Emerjancy. 

Rag.— Regular. 

Smvl — SuapenalBn. 


Iflood  hazard araaa. 


)«fb«y  S.  Bragg. 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  85-20746  Filed  8-29-85;  8:46  amj 

BIUJNQ  CODE  •718-n-a 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  5 

[CQD  82-002] 

Actions  Against  Seamen's  Licenses, 
Certificates  or  Oocum«its 

Correction 

In  FR  Doc.  85-18810.  beginning  on 
page  32179,  in  tlie  issue  of  Friday, 
August  9. 1985.  make  tiie  following 
con-ections: 

1.  On  page  32181.  tliird  column. 
Section  5.201(5.10-1),  fifth  line,  "state 
the-  should  read  "state  that". 

2.  On  page  32182.  first  column.  Section 
5.515(5.20-30),  fourth  line,  "not"  should 
read  "no". 

3.  On  page  32183,  third  column, 
fourteenth  line  from  the  bottom  of  the 
page,  "understand  that"  should  read 
"understand  than". 


4.  On  page  32188.  second  column, 
SUBPART  0,  §  5.401(a],  second  line, 
"then"  should  read  "than". 

5.  On  page  32193: 

a.  In  the  first  column.  §  5.571(b), 
twelfth  line,  "person"  should  read 
"personal". 

b.  In  the  second  column,  SUBPART  I, 

S  5.601(b),  second  line,  "stay  in"  should 
read  "stay  an". 

BIUJNO  CODE  1S6e-01-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

Assignment  of  Orbitat  Locations  to 
Space  Stations  in  tiie  Domestic  Fixed- 
Satellite  Service;  Memorandum 
Opinion  and  Order 

agency:  Federal  Communications 

Commission. 

action:  Ndemorandum  Opinion  and 

Order. 

summary:  This  action  assigns  orbital 
locations  to  each  of  the  domestic 
satellites  authorized  to  be  launched, 
including  previously  authorized 
satellites  and  satethtes  newly 
authorized  by  individual  orders  adopted 


on  July  25, 1985.  This  action  was 
prompted  by  the  Commission's  1983 
Processing  Order,  93  FCC  2d  1260  (1983), 
which  established  a  procedure  for  the 
filing  of  sateUite  applications  to  be 
considered  in  the  next  processing  group. 
address:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Cecily  C.  Holiday,  Fern  J.  Jarmulnelc^or 
Rosalee  C.  Gorman,  Satellite  Radio 
Branch,  (202)  634-1624. 
SUPPt^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  25 

Satellite  radio  communication. 
Satellites. 

Memorandimn  Opinion  and  Order 

In  the  matter  of  Assignment  of  Orbital 
Locations  to  Space  Stations  in  the  Domestic 
Fixed-Satellite  Service. 

Adopted:  July  25, 1985. 

Released:  August  27, 1985. 

By  the  Commission. 

/.  Summary 

1.  By  separate  orders  adopted  today,' 
we  are  authorizing  the  construction  of  23 


*See  Alascom,  Inc..  FCC  85-404:  American 
Satellite  Company.  FCC  85-405:  Comsat  General 

Continued 
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additional  domestic  fixed-satellites  and 
the  launch  of  20  additional  domestic- 
fixed  sateUtes  to  be  placed  in  22  orbital 
locations.  In  addition,  we  are 
authorizing  the  construction  and  launch 
of  3  replacement  satellites.*  These  newly 
authorized  in-orbit  satellites  will 
constitute  a  substantial  increase  by  1990 
in  the  domestic  satellite  capacity  that 
will  be  available  to  users.  To 
accommodate  this  growth,  we  are  now 
implementing  the  reduced  orbital 
spacing  criteria  that  were  adopted  in 
1983  *  in  the  4/6  GHz  bands,  and 
continuing  to  apply  these  criteria  in  the 
12/14  GHz  bands.  The  purpose  of  this 
order  is  to  assign  an  orbital  location  to 
each  of  the  domestic  satellites 
authorized  to  be  launched.* 

//.  Background 

2.  In  our  1983  Orbit  Assignment 
O/t/er*  we  adopted  a  tentative  plan  of 
orbital  assignments  intended  to  govern 
the  positioning  of  all  authorized 
domestic  satellites  until  the  next  ^t)up 
of  domestic  fixed-satellite  applications 
was  processed  and  authorizations 
granted.  We  emphasized  in  both  the 
1983  Orbit  Assignment  Order  and  the 
individual  authorizations  that  all 
assigned  orbital  locations  were 
temporary  and  subject  to  change  by 
summary  order  of  the  Commission.* 
Concurrent  with  the  grant  of  these 
assignments,  the  Commission 
determined  that  2*  spacing  was  feasible 
in  both  the  4/6  and  12/14  GHz  bands. 
Uniform  2*  spacing  at  12/14  GHz  was 
implemented  immediately,  while  an 
average  spacing  of  2.5*  at  4/6  GHz  was 


Corporation.  FCC  8S-M»:  Federal  Expma 
Corporation.  FCC  85-412;  Ford  Aeroapace  Satellite 
Satellite  Service*  Corporation,  FCC  85-413;  CTE 
Satellite  Corporation/GTE  Spacenet  Corporation, 
FCC  85-414;  HughM  Communication*  Galaxy.  Inc. 
FCC  85-4Ui:  MaHin  Vfarietta  CommunicatioM 
Syatemt,  Inc.  FCC  85-416:  RCA  American 
Communicationa.  Inc.,  FCC  85-419:  Satellite 
Businen  Systems,  PCC  85-420:  The  Western  Union 
Telegraph  Company.  FCC  85-423. 

'  In  addition,  one  applicant  ha*  been  given  the 
option  of  constructing  and  launching  two  of  its  four 
requested  »atellites.  including  one  replacement 
satellite. 

'Licensing  of  Space  Stations  in  the  Domestic 
Fixed-Satellite  Service,  54  Rad.  Reg.  2d  S77,  589 
(PAF)  (1983)  (hereinafter  Reduced  Orbital  Spacing]. 

'  We  also  identify  in  the  Appendix  several 
unassigned  orbital  locations.  They  will  be  available 
for  assignment  to  qualirted  applicants  in  future 
proceedings. 

■Domestic  Fixed-Satellite  Service.  94  FCC  2d  129 
(1983).  recoil.  FCC  84-32  (February  2. 1984),  further 
recon.  FCC  64-181  (May  15. 1984)  (hereinafter  1983 
Orbit  Assignment  Orders  Petitions  for  further 
reconsideration  of  the  1983  Orbit  Assignmenl  Order 
have  been  filed  by  several  parties.  Our  decision  in 
this  order  renders  these  petitions  moot  and  they  will 
therefore  be  di*mis*ed. 

*Id.  at  14a 


adopted  as  a  transition  mechanism.^ 
This  was  possible  because  all  qualified 
applicants  could  then  be  accommodated 
with  these  larger  spacings.  Operators 
were  placed  on  notice,  however,  that 
uniform  2*  separations  at  4/6  GHz  were 
to  be  implemented  within  the  next  few 
years  when  necessary  to  accommodate 
increased  demand  for  satellite  services.* 
Today,  this  demand  and  the  number  of 
qualified  applicants  proposing  to 
provide  these  services  require  moving  to 
a  uniform  2*  spacing  environment 
Because  satellites  authorized  today  may 
not  be  launched  for  several  years,  some 
licensees  will  be  required  to  operate  at 
2*  spacing  sooner  than  others.  However, 
in  order  to  accommodate  the  maximum 
number  of  satellites  feasible  with 
current  technology,  we  are  adopting  an 
orbit  assignment  order  based  on  imiform 
2*  spacing  at  both  4/6  GHz  and  12/14 
GHz. 

3.  Our  previous  orbital  assignment 
orders  have  summarized  the  policies 
and  procedures  applied  in  assigning 
orbital  locations  to  domestic  satellites.* 
We  have  consistently  held  that 
applicants'  requests  for  particular 
orbital  locations  do  not  limit  our 
flexibility  to  assign  orbital  locations  that 
best  serve  the  public  interest  '*  As  we 
have  stated,  any  variations  in  the 
characteristics  of  different  orbital 
locations  in  the  same  portion  of  the 
geostationary  orbital  arc  are  not 
significant;  nor  do  requests  by  different 
applicants  for  the  sfmie  orbital  location 
give  rise  to  comparative  hearing  rights.  *' 
In  general,  assignments  of  orbital 
locations  balance  apphcants'  requests 
with  several  competing  factors.  These 
include  the  volimie  and  distribution  of 
traffic  requirements,  contraints  imposed 
by  satellite  design,  plans  of  other 
countries  for  their  satellites,  and 
equitable  treatment  of  existing  and  new 
domestic  satellite  operators. 
Additionally,  when  possible,  we  seek  to 
minimize  the  number  of  relocations  of 
in-orbit  satellites  and  the  resulting 


'  While  we  decided  that  2*  orbital  spacing  was 
the  appropriate  long  term  objective  at  4/8  CHi.  we 
decided  to  delay  implementation  in  order  to 
minimize  the  cost*  involved  in  upgrading  or 
replacing  existing  antennas. 

*  1083  Orbit  Assigrunent  Order,  supra  note  S,  at 
131. 

*ld.;  Assignment  of  Orbital  Locations  to  Space 
Stations  in  the  Domestic  Fixed-Satellite  Service,  84 
FCC  2d  584  (1981)  (hereinafter  1980  Assignment 
Order\. 

**  1983  Orbit  Assignment  Order,  supra  note  S,  at 
130. 

"  Id.  at  130-131.  We  therefore  reject  SBS's 
contention  that  a  comparative  bearing  should  be 
afforded  to  all  applicants  requesting  the  101*  West 
Longitude  (W.L)  location.  See  also  Western  Union 
Telegraph  Company,  47  FCC  2d  274  (1974). 


disruption  of  service  to  domestic 
satellite  users. 

4.  This  process  has  allowed  the 
authorization  of  new  domestic  satellite 
facilities  without  the  cost  or  delays 
associated  with  comparative  bearings. 
We  recognize  that  it  is  imfKJSsible  to 
satisfy  fully  the  preferences  of  each 
applicant  The  best  diat  can  be  expected 
from  any  approach  is  a  practical 
accommodation  of  tb<>  interests  of  the 
parties,  without  compromising  oar 
ultimate  objective  of  ensuring  tliat  the 
public  is  served  in  a  timely  and  efftrknit 
manner.  The  orbital  assignment  plan 
adopted  in  this  order  is  a  reasonable 
exercise  of  otn-  administrative  discretioD 
to  resolve  these  concerns.*' 

///.  Discussion 

A.  General  Approach 

5.  The  following  table  summarizes  the 
number  of  orbital  locations  previously 
assigned  and  today  authorized  to  eadi 
qualified  domestic  satellite 

licensee.  '*  These  applicants  were  found 
to  satisfy  the  Commission's  rules 
governing  financial  qualifications  and 
the  number  of  orbital  locations  to  be 
assigned  to  domestic  satellite  applicants 
adopted  today  in  a  companion  Report 
and  Order.  '* 
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FOC  ■5-42) 


As  in  our  previous  assignment  order*, 
the  orbital  assignments  we  are  making 
I'.ere  will  form  the  basis  for  conducting 
the  necessary  international  frequency 
coordination  procedures. 

6.  We  will  assign  orbital  locations 
today  between  62*  and  146*  West 


**Ste.  e«.  Vnited  Status  v.  FCC  652  F.  2d  7Z 
(D.C  Cir.  1980). 

"Supra  note  1. 

"Licensing  of  Space  Station*  in  the  Doaeetic 
Fixed-SateUite  Service.  FCC  86-396. 
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Longitude  (W.L)  at  4/8  GHz. »  and 
between  62*  and  136*  W.L  at  12/14 
GHz. ''A  few  locations  have  been 
specirically  identified  as  "unassigned" 
in  the  Appendix  and  may  be  assigned  at 
a  later  date.  In  the  central  portion  of  this 
arc,  agreements  have  been  reached 
among  the  Administrations  of  Canada, 
Mexico  and  the  United  States  on  the 
placement  of  Canadian  and  Mexican 
domestic  satellites.  The  requirement  to 
accommodate  these  other  satellites 
divides  the  usable  orbital  arc  into  an 
eastern  sector  and  a  western  sector  for 
domestic  satellites  of  the  United  States. 

7.  In  assigning  orbital  locations  to  the 
newly  authorized  domestic  satellites,  we 
begin  with  our  1983  decision  to  adopt 
orbital  spacing  criteria  of  2*  in  both  the 
4/6  GHz  and  12/14  GHz  bands. "The 
progress  made  to  date  by  our  industry 
advisory  group  on  reduced  orbital 
spacing" indicates  that  uniform  2* 
spacings  can  be  routinely  implemented 
by  the  time  the  new  satellites  are  placed 
into  service.  Assignments  at  4/6  GHz 
will  provide  for  adjacent  satellites  to  be 
cross-polarized.  '•  While  a  cross- 
polarized  assignment  plan  will 
necessitate  some  relocations  of  in-orbit 
satellites,  we  will  minimize  the  number 
of  relocations  of  in-orbit  satellites,  as 
well  as  the  number  of  reassignments  to 
satellites  assigned  an  orbital  location 
but  not  yet  launched.  These 
considerations  will  be  balanced  with 
our  policy  of  a^ording  new  entrants  at 
least  one  initial  orbital  location  in  the 
portion  of  the  orbital  arc  that  allows  50- 
state  coverage. 

B.  Available  Orbital  Assignments  at  4/6 
GHz 

8.  In  Reduced  Orbital  Spacing,  the 
Commission  recognized  that  uniform  2* 
orbital  spacings  at  4/6  GHz  would 
require  adjacent  satellites  to  be  cross- 
polarized.  However,  our  1983  Orbital . 
Assignment  Order  provided  transitional 
orbital  separations  of  3*  and  2.5*  at  4/6 


"Orbital  locations  between  about  53'  and  143" 
W.L  generally  provide  an  earth  station  elevation 
angle  of  at  least  5'  throughout  the  contiguous  states. 

"Orbital  loc.-tions  between  about  60'  and  135" 
W.L  provide  a  minimum  10'  earth  station  elevation 
angle  throughout  the  contiguous  states.  This  higher 
elevation  angle  is  desirable  at  12/14  GHz  to  reduce 
the  impact  of  increased  propagation  impairments  at 
these  higher  frequencies. 

"  Reduced  Orbital  Spacing,  supra  note  3.  While 
we  have  yet  to  consider  in  detail  the  orbital 
separations  to  be  used  in  the  lS/30  GHz  bands,  we 
shall  apply  a  2'  spacing  policy  in  the  higher  bands 
on  an  interim  basis. 

'•Establishment  of  an  Advisory  Committee  on 
Implementation  of  Reduced  Orbit  Spacing  Between 
Domestic  Fixed-Satellites.  FCC  S4-4S8  (released 
January  15. 1985). 

"See  Reduced  Orbital  Spacing,  supra  note  3.  at 
paras.  32-3a  reconsideration,  FCC  84-487.  at  para.  6 
(released  January  9, 1985). 


GHz  to  allow  time  for  ground 
equipment,  particularly  earth  station 
antennas  with  good  off-axis  cross- 
polarization  isolation,  to  become  widely 
available.  We  also  intended  to  provide 
time  for  an  industry  advisory  committee 
to  develop  recommendations  for  the 
numerous  technical  details  that  should 
be  addressed  to  ensure  that  operations 
of  satellites  at  2*  orbital  separations  will 
be  conducted  as  efficiently  as  possible. 
Because  requirements  have  grown  to  the 
point  where  uniform  2*  orbital 
separations  are  now  required  to  be 
implemented  in  the  4/6  GHz  bands,  the 
orbital  assignments  being  made  today  in 
these  bands  will  recfuire  the  cross- 
polarization  of  adjacent  satellites.  While 
there  are  differences  in  the  designs  of 
certain  satellites.**  we  will  treat  each 
4/6  GHz  space  station  as  falling  into  one 
of  two  groups,  each  with  a  standard 
transponder  which  is  cross-polarized 
with  respect  to  the  other.*'  To  the  extent 
that  any  particular  satellite  does  not 
conform  to  the  standard  transponder 
frequency  plan,  the  space  station 
Ucensee  shall  be  responsible  for 
performing  any  necessary  coordination 
with  other  space  station  licensees  to 
ensure  that  operation  of  its  satellite  will 
not  cause  unacceptable  interference  to 
adjacent  satellites. 

9.  For  the  purposes  of  identifying 
available  orbital  locations  under  a 
uniform  2"  spacing  criteria  at  4/6  GHz, 
we  will  establish  120*  W.L  and  101* 
W.L  as  endpoints  of  the  orbital  arc 
available  for  assignment  to  U.S. 
domestic  satellites.  We  can  then 
generally  assume  that  orbital  locations 
spaced  at  2*  intervals  to  the  west  of  120* 
W.L  and  to  the  east  of  101*  W.L  are 
available  for  assignment.** The  limits  of 
these  arcs  are  determined  by  visibility 
constraints.** 


"For  example,  one  satellite  has  a  number  of 
wideband  72  MHz  transponders.  Another  satellite 
design  uses  the  same  polarization  for  both  uplink 
and  downlink  transmissions  rather  than  the  usual 
design  of  using  opposite  polarizations  for  uplinks 
and  downlinks. 

"  The  standard  transponder  plan  consists  of  24 
transponders  with  a  bandwidth  of  36  MHz  each. 
The  polarization  plan  of  a  satellite  is  determined  by 
the  downlink  polarization  of  the  36  MHz 
transponder  centered  at  3720  MHz.  See.  e.g.. 
Reduced  Orbital  Spacing,  supra  note  3,  at  Appendix 
B. 

"Orbital  locations  between  104.5*  W.L  and 
117.5'  W.L  are  used  by  Canadian  and  Mexican 
satellites  in  both  the  4/6  GHz  and  12/14  GHz  bands. 
However,  the  orbital  locations  of  105'  W.L  and  1030 
W.L  are  available  for  U.S.  domestic  satellites  in  the 
12/14  GHz  bands. 

"We  have  previously  indicated  that  coverage  of 
the  48  contiguous  states  is  available  from  orbital 
locations  between  about  53'  W.L  and  143"  W.L, 
although  propagation  conditions  at  12/14  GHz  may 
reduce  the  desirable  portion  of  this  arc  to  between 
about  60*  W.L  to  135*  W.L  1983  Orbit  Assignment 
Order  at  notes  11  and  12.  However,  orbital  locations 


10.  Once  a  sense  of  polarization  is 
selected  for  the  101*  W.L  and  120*  W.L 
locations  at  4/6  GHz,  the  polarizations 
for  the  other  assignments  are 
automatically  determined  since  they 
must  alteiTiate  to  provide  the  necessary 
cross-polarization  isolation.  Thus,  we 
will  select  one  of  two  possible  orbital 
structures  for  the  western  arc  sector  and 
one  of  two  possible  structures  for  the 
eastern  sector  based  on  the  polarization 
plan  chosen  for  the  120*  W.L  location 
and  the  polarization  plan  chosen  for  the 
101*  W.L  location.  We  will  choose  those 
structures  that  minimize  the  overall 
amount  of  relocation  of  in-orbit 
satellites  from  the  orbital  assignments 
contained  in  the  1983  Orbit  Assignment 
Order, 

11.  In  the  western  sector,  if  the 
satellite  to  be  located  at  120*  W.L  were 
to  have  vertical  polarization,  the  amount 
of  in-orbit  relocations  would  total  9.5*  or 
10.5*.  with  the  largest  single  satellite 
move  being  3.5  or  6.***  On  the  other 
hand,  if  horizontal  polarization  were 
chosen,  the  total  amount  of  relocations 
is  reduced  to  7.5*,  with  the  largest 
relocation  being  2*.  Thus  a  horizontal 
polarization  will  be  selected  for  the  120* 
W.L  location  at  4/6  GHz.*» 

12.  A  similar  analysis  for  the  eastern 
arc  sector  results  in  the  choice  of 
vertical  polarization  for  the  satellite 
located  at  101*  W.L  In  this  case,  two 
orbital  assignments  between  101*  W.L 
and  75*  W.L  remain  unchanged,  the 
largest  change  is  2.5*  and  a  total  of  7.5* 
in  relocations  is  required.  This  is 
compared  to  the  choice  of  horizontal 
polarization  for  the  101*  WX.  location, 
which  requires  a  largest  relocation  of  3 
to  5*,  a  total  of  11*  of  relocations,  and 
leaves  no  orbital  assignments 
imchanged. 

13.  Several  adjustments  to  uniform  2* 
separations  between  4/6  GHz  orbital 
assignments  are  needed  to  provide  1*  of 
satellite  separation  between  U.S.  and 
certain  South  American  satellites.  We 
Hnd  these  adjustments  necessary  to 
fulfill  our  long-standing  commitment  to 
accommodate  the  requirements  of  other 
countries  through  the  international 


outside  these  portions  of  the  orbital  arc  are  still 
usable  to  provide  domestic  satellite  services. 

"The  principal  difficulty  with  this  alternative 
arises  from  the  fact  that  the  two  easternmost  in- 
orbit  satellites,  Spacenet-1  and  Westar-5.  both  have 
horizontal  polarizations.  The  choice  of  vertical 
polarization  for  the  120"  W.L  location  requires  one 
of  them  to  be  moved  a  relatively  long  distance  to 
the  next  available  horizontally  polarized  location. 

"This  alternative  also  retains  the  currently 
assigned  location  for  the  unlaunched  ASC-2  and 
permits  a  longer  period  of  time  for  in-orbit  satellites 
to  continue  operations  at  their  currently  occupied 
locations. 
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coordination  process. "Based  on 
available  information,  a  1*  separation 
for  satellites  serving  the  northern  part  of 
South  America,  i.e.,  Brazil  and 
Colombia,  should  be  sufficient  to 
complete  mtemational  frequency 
coordination  successfully."  As  a  result, 
3*  separations  are  provided  between  70* 
W.L  and  76*  W.L,  between  72*  W.L 
and  69*  W.L,  and  between  67*  and  64* 
W.L 

14.  To  somniarize,  we  have  identified 
a  set  of  orbital  locations  at  uniform  2* 
intervals  with  alternating  polarizations 
at  contiguous  locations.**  The  orbital 
locations  specified  in  the  1983  Orbital 
Assignment  Order  are  adjusted  to 
conform  to  the  new  structure  of  orbital 
assigiunents,  with  required  relocations 
of  in-orbit  satellites  minimized  on  an 
overall  basis.  The  remaining  unassigned 
orbital  locations  at  4/6  GHz  are 
available  to  accommodate  the  new  in- 
orbit  satellites  we  are  authorizing  today. 

C.  Available  Orbital  Assignments  at  12/ 
14  GHz 

15.  The  12/14  GHz  orbital  assignments 
made  in  our  1983  Orbital  Assignment 
Order  were  based  on  uniform  2*  orbital 
separations."  These  assignments 
coincide  with  the  orbital  locations  that 
are  available  at  uniform  2*  intervals 
beginning  at  120'  Wl,.  and  proceeding 
westward,  and  at  uniform  2*  intervals 
beginning  at  105*  W.L  and  proceeding 
eastward.  Apart  from  potential 
problems  in  accommodating  hybrid  4/8 
GHz  and  12/14  GHz  space  stations, 
relocation  of  in-orbit  12/14  GHz 
satellites  is  neither  necessary  nor 
desirable.  Thus,  we  will  generally  retain 
the  12/14  GHz  orbital  assignments 
specified  in  the  1983  Orbital  Assignment 
Order,  and  the  unassigned  orbital 
locations  at  uniform  2*  intervals  are 
available  for  assignment  to  the  satellites 
being  authorized  today. 


"See.  e.g..  Reduced  Orbital  Spacing,  supra  note 
3;  19B0  Assignment  Order,  supra  note  9. 

"  We  recognize  that  several  additional  South 
American  satellites  have  recently  been  advance 
published  by  the  International  Frequency 
Registration  Board.  However,  the  service  areas  of 
the  systems  and  U.S.  domestic  satellites  are 
separated  widely  enough  that  coordination  of  these 
satellites  should  be  possible  with  satellite 
separations  of  1*  or  less. 

**We  note  that  polarizations  do  not  have  to 
alternate  when  orbital  separations  greater  than  2* 
are  provided  at  4/6  CHz.  Because  a  greater  number 
of  horizontally  polarized  satellites  have  to  be 
accommodated  in  the  orbital  assignments  being 
made  today,  additional  4/6  satellites  will  generally 
have  to  be  vertically  polarized  in  the  future. 

"At  12/14  GHz.  the  implementation  of  2'  orbital 
spacings  did  not  depend  on  adjacent  satellites  being 
cross-polarized. 


D.  Hybrid  Orbital  Assignments 

16.  Under  conditions  of  uniform  2* 
orbital  separations,  available  orbital 
assignments  generally  overlap  in  the  4/6 
GHz  and  12/14  GHz  bands. ""However, 
hybrid  satellites  operating  at  both  4/6 
GHz  and  12/14  GHz  still  pose  significant 
difficulties  in  making  orbital 
assignments  today.  We  have  previously 
discussed  the  dif^culties  that  arise 
when  orbital  spacings  differ  in  the  two 
sets  of  bands."  While  our  decision  to 
implement  uniform  2*  spacings 
eliminates  this  problem,  a  new  difficulty 
arises  in  accommodating  hybrid 
satellites.  The  orbital  location  assigned 
to  a  hybrid  satellite  must  be  compatible 
with  the  space  station  polarization  at  4/ 
6  GHz  while  the  orbital  location  must 
also  be  unoccupied  at  12/14  GHz.  This 
difficulty  is  compounded  by  the  fact  that 
seven  of  the  nine  hybrid  satellites 
authorized  today  are  designed  with  a 
horizontal  polarization  at  4/6  GHz, 
while  only  two  are  designed  with  a 
vertical  polarization.  Because  all  in-orbit 
hybrids  are  horizontally  polarized  and 
concentrated  in  the  central  portion  of 
the  orbital  arc,  the  only  horizontally 
polarized  hybrid  orbital  locations  usable 
for  U.S.  service  and  available  for 
assignment  are  at  the  edges  of  the 
orbital  arc. 

E.  1985  Orbital  Assignments 

17.  Attached  is  the  new  set  of  orbital 
assignments.  After  adjusting  the  1983 
orbit  assignments  to  the  uniform  2* 
spacing  criteria  and  accommodating 
hybrid  satellites  as  described  above,  the 
remaining  locations  are  assigned  to  the 
newly  authorized  satellites.  In  general, 
each  new  entrant  is  assigned  one  of  the 
locations  capable  of  50-state  coverage 
as  its  first  assignment,  particularly 
where  new  12/14  GHz  entrants  propose 
Alaskan  and  Hawaiian  coverage. 
Second  assignments  to  new  entrants 
and  third  assignments  to  currently 
authorized  operators  are  generally  in.the 
next  most  desirable  available  locations, 
with  remaining  expemsion  satellites 
assigned  the  remaining  locations.  As  a 
result,  it  has  generally  not  been  possible 
to  accommodate  applicants'  requests  for 
the  assignment  of  contiguous  locations. 
Finally,  at  12/14  CHz  we  have 
attempted,  consistent  with  other 
considerations,  to  group  together  the 
highest  e.i.r.p.  spot  beam  satellites,  as 
well  as  the  lowest  e.i.r.p.  coverage 


*°  Because  of  the  need  to  provide  1*  separations 
between  U.S.  and  certain  South  American  satellites, 
available  orbital  locations  at  12/14  CHz  between 
77*  W.L  and  71'  W.L.  do  not  coincide  with 
available  orbital  locations  at  4/6  CHz.  See 
paragraph  13,  supra. 

"  1980  Assignment  Order,  supra  note  9,  at  607 


satellites,  to  minimize  potential 
interference. 

IV.  Implementation 

18.  At  4/6  GHz.  more  orbital  locations 
are  available  than  authorized  satellites. 
Thus,  we  will  continue  to  delay  the 
implementation  of  uniform  2* 
separations  in  this  band  in  the  orbital 
arc  between  120*  W.L  and  134*  W.L  In 
Reduced  Orbital  Spacing  and  the  1963 
Orbital  Assignment  Order,  we 
recognized  the  desirability  of  retaining 
existing  spacings  for  a  longer  period  of 
time  to  allow  users  to  more  fully 
amortize  their  ground  equipment  and 
upgrade  it  for  operations  at  2* 
spacings.**  However,  we  restate  our 
intention  to  implement  2*  separations 
when  it  becomes  necessary  to 
accommodate  new  satellites  in  the 
future,  and  the  assignments  Usted  in  the 
Appendix  are  based  on  uniform  Z* 
spacings.  However,  licensees  may 
continue  to  operate  at  the  locations 
specified  in  the  1983  Assignment  Order 
imtil  it  is  necessary  to  move  the  satellite 
to  its  assigned  location  to  accommodate 
another  satellite. 

19.  In  developing  this  plan  of  current 
orbital  assignments,  we  do  not  intend  to 
preclude  operators  from  identifying 
alternatives.  For  example,  if  an  operator 
is  required  to  relocate  an  in-orbit 
satellite  because  it  is  incompatible  with 
the  polarization  assigned  to  the  location, 
it  may  wish  to  replace  that  satellite  with 
one  that  is  compatible  with  the  assigned 
polarization  plan  adopted.  Alternatively, 
frequency  coordination  may  allow  co- 
polarized  satellites  to  operate  at  2* 
separations.  We  will  entertain  requests 
for  changes  in  the  assignments  made 
today  if  they  are  consistent  with  the 
basic  structure  of  the  assignment  plan, 
and  are  agreed  to  by  ail,  or  at  least 
most,  of  the  satellite  operators  affected 
by  the  change.  If  all  operators  do  not 
agree,  the  burden  is  on  the  operator 
proposing  the  change  to  demonstrate 
that  its  alternative  is  preferable  to  the 
adopted  plan.  Any  alternative  orbital 
arrangement  must  be  presented  to  the 
Commission  for  approval  within  30  days 
of  the  release  of  this  order.  In  any  event, 
we  expect  all  operators  to  cooperate 
fully  in  the  course  of  implementing  this 
plan.  All  satellite  operators  are  also 
required  to  coordinate  their  orbital 
maneuvers  with  other  affected  satellite 
operators.  If  particular  problems  cannot 
be  resolved  by  the  parties,  they  may  be 
brought  to  the  Commission  for 
resolution. 


"This  issue  was  commented  on  by  several 
parties  in  this  proceeding  who  argued  for  further 
delay  in  implementing  uniform  2'  separations. 
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V.  Conclusion 

20.  We  find,  upon  review  of  the 
applications  and  record  before  us,  that 
the  public  interest,  convenience  and 
necessity  will  be  served  by  the  adoption 
of  the  orbital  location  assignments 
specified  in  the  Appendix. 

21.  Accordingly,  it  is  ordered  that  the 
orbital  locations  specified  in  the 
Appendix  is  adopted  and  the  grantees  of 
these  space  station  authorizations  shall 
promptly  undertake  all  actions  as  are 
necessary  to  implement  this  orbital 
location  plan,  including  coordination 
with  other  sateUite  operators,  in 
accordance  with  the  poUcies,  terms, 
conditions  and  procedures  specified 
above. 

22.  It  is  further  ordered  that  the  orbital 
location  assignments  specified  in 
Domestic  Fixed-Satellite  Service.  94 
FCC  2d  129  (1983),  recon.  FCC  84-32 
(February  2, 1904),  further  recon.  FCC 
84-181  (May  15, 1984),  ARE  MODIFIED 
in  accordance  with  the  orbital  location 
assignment  plan  as  specified. 

23.  It  is  further  ordered  that  the 
temporary  assignment  of  any  orbital 
location  is  subject  to  change  by 
summary  order  of  the  Commission  on  30 

_  days  notice  and  does  not  confer  any 
permanent  right  to  the  use  of  the  orbit  or 
spectrum.  Such  a  change  may  be 
ordered  inter  alia  to  implement  uniform 
2*  separations,  or  to  implement  any  of 
the  objectives  or  poUcies  set  forth  in 
today's  Report  and  Order  in  CC  Docket 
No.  85-135.  FCC  85-395.  or  this  decision. 
No  space  station  authorization,  nor  any 
right  granted  by  such  authorization, 
shall  be  transferred,  assigned,  or 
disposed  of  in  any  manner,  voluntarily 
or  involuntarily,  or  by  transfer  of  control 
of  any  corporation  holding  the 
authorization,  to  any  person,  except 
upon  application  to  the  Commission  and 
upon  a  finding  by  the  Commission  that 
the  public  interest,  convenience,  and 
necessity  will  be  served  thereby. 

24.  It  is  further  ordered  that  the 
Secretary  of  the  Federal 
Communications  Commission  shall 
cause  this  order  to  be  published  in  the 
Federal  Register. 

25.  It  further  ordered  that  these  orbital 
assignments  are  effective  immediately 
upon  adoption. 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 
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MLLNM  CODE  6712-01-41 

47  CFR  Part  73 

[MM  Docket  No.  85-54;  RM-4862] 

TV  Broadcast  Station  In  Duncan,  OK 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  Action  taken  herein  assigns 
UHF  TV  Channel  40  to  Duncan. 
Oklahoma,  as  that  community's  first 
local  television  service,  at  the  request  of 
#52  Broadcasting  Group.  Inc. 
EFFECTIVE  DATE:  October  2. 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 


FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066.  as 
amended,  1082,  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081. 1082.  as  amended.  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order  (Proceefiing 
Terminated) 

In  the  matter  of  Amendment  of  8  73.6e6(b), 
Table  of  Assignments,  Television  Broadcast 
Stations.  (Duncan,  Oklahoma),  MM  Docket 
No.  85-54,  RM-4862. 

Adopted:  August  13. 1985. 
Released:  August  28, 1985. 

By  the  Chief,  Policy  and  Rules  Division: 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  50  FR  9070,  published 
March  6. 1985,  proposing  the  assignment 
of  UHF  TV  Channel  40  to  Duncan, 
Oklahoma,  as  that  community's  first 
local  television  service,  at  the  request  of 
#52  Broadcasting  Group.  Inc. 
("petitioner").  The  petitioner  filed 
comments  reiterating  its  intention  to 
apply  for  the  channel,  if  assigned.  No 
other  comments  were  received. 

2.  We  believe  the  public  interest 
would  be  served  by  assigning  the 
channel,  as  proposed.  Channel  40  can  be 
assigned  in  conformance  with  the 
Commission's  minimum  distance 
separation  requirements  and  provide 
Duncan  with  its  first  local  television 
service.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Sections  0.61.  0.204(b)  and 
0.283  of  the  Commission's  rules,  it  is 
ordered.  That  effective  October  2. 1985, 
the  Television  Table  of  Assignments. 

§  73.606(b)  of  the  rules,  is  amended  with 
respect  to  the  community  listed  below, 
to  read  as  follows: 


Ctty 


Duncan.  CUahoma.. 


Channal 
No. 


40+ 


3.  It  is  further  ordered.  That  this 
proceeding  IS  TERMINATED. 
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4.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530. 

Federal  Conununications  Commission. 
Charles  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  85-20728  FUed  8-29-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Na  74-14;  Notica  40] 

Federal  Motor  Vettlde  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  TrafHc 
Safety  Administration  (NHTSA).  DOT. 
action:  Response  to  Petitions  for 
Reconsideration. 

summary:  On  July  11, 1984,  the 
Secretary  of  Transportation  issued  a 
final  rule  requiring  automatic  occupant 
protection  in  all  passenger  cars  based 
on  a  phased-in  schedule  beginning  on 
September  1, 1986,  with  full 
implementation  being  required  by 
September  1, 1989,  unless,  before  April 
1, 1989,  states  covering  two-thirds  of  the 
population  of  the  United  States  have 
enacted  mandatory  safety  belt  use  laws 
meeting  specified  criteria,  with  such 
laws  becoming  effective  by  September  1, 
1989.  Subsequently,  sixteen  interested 
parties  filed  petitions  for 
reconsideration  of  the  final  rule.  This 
final  rule  responds  to  the  issues  raised 
in  those  petitions. 

EFFECTIVE  DATE:  The  amendment  made 
by  this  final  rule  will  become  effective 
on:  October  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Barry  Felrice,  Associate 
Administrator  for  Rulemaking,  Room 
5401.  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW., 
Washington.  D.C.  20590.  Telephone  (202) 
426-1810. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  11. 1984  (49  FR  28962),  the 
Secretary  of  Transportation  issued  a 
final  rule  requiring  automatic  occupant 
protection  in  all  passenger  cars  based 
on  a  phased-in  schedule  beginning  on 
September  1, 1988,  with  full 
implementation  being  required  by 
September  1, 1989,  unless,  before  April 
1, 1989,  states  covering  two-thirds  of  the 


population  of  the  United  States  have 
enacted  mandatory  safety  belt  use  laws 
(MULs)  meeting  specified  criteria,  with 
such  laws  becoming  effective  by 
September  1, 1989. 

More  specifically,  the  rule  requires: 
.   •  Front  outboard  seating  positions  in 
passenger  cars  manufactured  on  or  after 
September  1, 1986,  for  sale  in  the  United 
States,  will  have  tq  be  equipped  with 
automatic  restraints  based  on  the 
following  schedule: 

•  Ten  percent  of  all  cars 
manufactured  on  or  after  September  1, 
1986. 

•  Twenty-five  percent  of  all  cars 
manufactured  on  or  after  September  1, 
1987. 

•  Forty  percent  of  all  cars 
manufactured  on  or  after  September  1, 
1988. 

•  One  hundred  percent  of  all  cars 
manufactxired  on  or  after  September  1, 
1969. 

•  During  the  phase-in  period,  each  car 
that  is  manufactured  with  a  system  that 
provides  automatic  protection  to  the 
driver  without  automatic  belts  will  be 
given  an  extra  credit  equal  to  one-half 
car  toward  meeting  the  percentage 
requirement 

•  The  requirement  for  automatic 
restraints  will  be  rescinded  if  MULs 
meeting  specified  conditions  are  passed 
by  a  sufficient  number  of  states  before 
April  1, 1989,  to  cover  two-thirds  of  the 
population  of  the  United  States. 

Sixteen  interested  parties 
subsequently  petitioned  for 
reconsideration  of  the  standard.  The 
issues  raised  by  the  petitioners  and  the 
agency's  response  are  discussed  below. 

Rescind  the  Standard 

One  petitioner  asked  the  agency  to 
reconsider  the  decision  not  to  rescind 
the  automatic  restraint  requirements  of 
Standard  No.  208.  He  argued  that  the 
Secretary's  decision  was  apparently 
based  on  belief  that  rescission  was  not  a 
possible  result  under  the  Supreme  Court 
decision  in  Motor  Vehicle 
Manufacturer's  Association  v.  State 
Farm  Mutual  Automobile  Insurance  Co. 
(State  Farm).  The  petitioner  further 
argued  that  the  record  in  the  Standard 
No.  208  proceeding  in  fact  supports 
rescission.  In  particular,  the  petitioner 
argued  that  the  rulemaking  record 
shows  that  air  bag  technology  is  not  an 
effective  automatic  restraint  alternative. 
Quoting  from  portions  of  the  July  1984 
final  decision,  the  petitioner  specifically 
argued  that  air  bag  systems  require  the 
use  of  a  lap  belt  and  do  not  provide 
protection  at  less  than  10-12  mph,  the 
disposal  problem  related  to  the  gas 
generation  agent  in  air  bag  systems 
needs  more  action,  air  bag  systems  may 


cause  injury  to  out-of-position 
occupants,  the  cost  of  air  bag  systems  is 
a  major  disadvantage,  and  the  use  of  air 
bag  systems  in  small  cars  requires  more 
leadtime.  The  petitioner  concluded  that 
few  manufacturers  will  use  air  bag 
systems,  thus  leaving  automatic  belts  as 
the  only  automatic  restraint  alternative. 
As  to  automatic  belts,  the  petitioner 
argued  that  the  record  does  not  show 
that  detachable  automatic  belts  would 
increase  usage.  The  petitioner 
specifically  argued  that  there  has  been 
no  showing  that  the  combination  of 
motorist  inertia  and  automatic  belts  will 
increase  belt  usage. 

NHTSA's  position  is  that  the  State 
Farm  decision  allows  the  agency  to 
make  a  reasoned  choice  between 
rescinding  or  retaining  the  standard. 
However,  the  agency  stated  in  the  July 
1984  final  rule,  and  still  believes,  that 
the  rulemaking  record  does  not  justify 
rescission — unless  there  is  a  very 
substantial  increase  in  the  use  of 
manual  safety  belts  in  the  future.  The 
data  set  forth  in  the  July  1984  final  rule 
demonstrate  the  dramatic  reductions  in 
deaths  and  injuries  that  widespread 
usage  of  the  safety  belt  systems  would 
achieve.  Thus,  if  two-thirds  or  more  of 
the  American  people  are  covered  by 
mandatory  use  laws,  that  would 
increase  usage  of  safety  belts,  the  need 
for  an  automatic  occupant  restraint 
requirement  would  be  obviated  and  ttie 
rule  would  be  rescinded. 

The  agency  believes  that  the 
rulemaking  record,  taken  as  a  wdiole, 
shows  that  air  bag  systems  are  an 
effective  automatic  restraint  technology. 
The  discussion  in  the  final  rule 
concerning  the  need  to-use  a  safety  l>elt 
with  an  air  bag  system  and  the  ability  of 
such  systems  to  provide  protection  at 
low  speeds  concerned  the  relative 
advantages  and  disadvantages  of 
different  restraint  technologies.  As 
noted  in  that  discussion,  air  bag  systems 
have  an  advantage  over  other  occupant 
restraints  in  that  they  ensure  a  usage 
rate  of  nearly  100  percent  for  both 
drivers  and  passengers.  Even  without 
use  of  a  lap  belt,  an  air  bag  system  will 
offer  protection;  however,  to  equal  the 
effectiveness  of  a  manual  lap-shoulder 
belt,  air  bag  systems  must  be  used  with 
a  lap  belt 

Likewise,  while  air  bag  systems  do 
not  infiate  in  low  speed  crashes,  other 
standards,  such  as  those  on  energy- 
absorbing  steering  columns  and 
instrument  panel  padding,  ensure  diat 
occupants  will  still  be  provided  with 
protection  in  low  speed  collisions.  In 
addition,  research  data  indicate  that  air 
bag  systems  will  provide  protection  at 
higher  speeds  than  safety  belts. 
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As  to  potential  problems  with  the 
disposal  of  the  gas  generator,  the  July 
1984  final  rule  pointed  out  that  as  long 
as  appropriate  procedures  are  followed 
by  vehicle  recyclers  and  scrappers, 
disposal  should  not  pose  a  problem. 
Subsequent  to  issuance  of  the  rule,  the 
agency  has  had  discussions  with 
recyclers  and  scrappers  concerning  the 
joint  NHTSA-General  Services 
Administration  air  bag  fleet 
demonstration  program  to  discuss  safe 
and  reasonable  disposal  procedures.  We 
believe  diat  this  eRort  will  lead  to 
further  improvements  in  the  safe 
disposal  of  the  chemical  agents  in  air 
bag  systems. 

The  July  final  rule  acknowledged 
concerns  about  the  effects  of  air  bag 
systems  on  out-of-position  occupants; 
however,  it  also  explained  that  technical 
solutions  are  available  to  address  the 
out-of-position  occupant  problem.  The 
final  rule  also  acknowledged  the  higher 
costs  of  air  bag  systems  in  comparison 
to  automatic  belts;  the  high  cost  of 
replacing  an  air  bag  system,  which  could 
lead  to  its  not  being  replaced  after 
deployment;  public  uncertainty  and 
concern  associated  with  air  bag 
systems;  and  the  longer  leadtime  needed 
for  air  bag  systems,  particularly  in  small 
cars.  It  was  a  balancing  of  those  factors, 
plus  the  factors  discussed  above,  that 
led  to  the  decision  that  air  bag  systems 
should  not  be  mandated  for  all  cars. 
However,  as  discussed  in  the  final  rule, 
the  agency  believes  that  air  bag  systems 
are  an  effective  restraint  technology 
which,  along  with  other  types  of 
automatic  restraint  technology  wiD 
provide  demonstrable  safety  benefits. 
The  provision  in  the  final  nile  providing 
manufacturers  that  use  non-belt 
automatic  restraints  with  extra  credit  in 
complying  with  the  phase-in 
requirements  was  intended  to  encourage 
alternative  technologies,  including 
enhanced  availability  of  air  bag 
systems. 

As  to  detachable  automatic  belts,  as 
discuissed  in  the  July  1904  final  rule,  the 
agency  cannot  project  either  widespread 
usage  for  detachable  automatic  belts  or 
a  widespread  refusal  to  use  such 
systems.  As  discussed  by  the  Supreme 
Court  in  the  State  Farm  decision,  it  is 
reasonable  to  expect  that  inertia  will 
work  to  increase  usage,  since  once  an 
automatic  belt  is  connected,  it  continues 
to  function  automatically  until  it  is 
disconnected.  However,  using  even  the 
lowest  level  of  the  range  for  the 
effectiveness  of  automatic  belts  and  a 
very  little  increase  in  usage  (only  a  7^ 
percentage  point  increase),  automatic 
belts  will  result  in  a  significant 


incremental  annual  reduction  in  deaths 
and  injuries. 

For  the  above  reascms,  the  agency 
concluded  in  July  1964  that  automatic 
restraint  systems  are  reasonable  in  cost, 
feasible,  and  practicable,  and  the 
potential  benefits  in  lives  saved  and 
injuries  reduced  in  severity  are 
substantial.  At  that  time,  the  agency 
stated  that  rescission,  in  the  absence  of 
a  substantial  increase  in  manual  belt 
usage,  has  not  been  justified.  Since  the 
petitioner  has  not  provided  any  new 
data  to  support  rescission,  the  petition  is 
denied. 

Require  Automatic  Restraints 

Several  petitioners  urged  the  agency 
to  reconsider  the  decision  to  rescind  the 
automatic  restraint  requirements  if  two- 
thirds  of  the  population  of  the  United 
States  is  covered  by  State  MULs.  They 
urged  the  agency  to  retain  the  automatic 
restraint  requirement,  regardless  of 
what  action  the  States  take  in  adopting 
MULs. 

The  petitioners  have  offered  no  new 
evidence  to  justify  modifying  the  July  11 
final  rule.  As  explained  in  that  rule,  the 
Secretary  determined  that  if  enough 
people  are  covered  by  State  mandatory 
belt  use  laws,  usage  rates  will  be 
sufficiently  high  so  that  the  additional 
requirement  for  automatic  restraints 
should  not  be  required.  The  evidence 
from  Canada  and  other  countries  with 
MULs  supports  the  conclusion  that  state 
belt  use  laws  %vill  bring  higher  usage 
rates  and  immediate  and  inexpensive 
benefits.  The  petitioners'  requests  to 
mandate  automatic  restraints  even  if 
two-thirds  of  the  population  is  covered 
by  MULs  is  therefore  denied. 

Phase-In  Requirements 

A  number  of  petitioners  asked  for 
several  modifications  of  the  phase-in 
requirements  of  the  standard.  Each  of 
the  modifications  sought  by  the 
petitioners  is  addressed  in  the  following 
discussions. 

Change  September  1st  Effective  Date 
One  modification  was  to  change  the 
September  1  effective  date  used  for  each 
part  of  the  phase-in.  The  petitioners 
argued  that  they  would  be  precluded 
from  applying  any  portion  of  their 
vehicles  produced  prior  to  that  date  to 
meet  the  required  percentage  of 
automatic  restraint  equipped  cars.  The 
agency  has  already,  in  effect  proposed 
to  grant  a  portion  of  the  petitioners' 
request  in  another  notice  (Docket  74-14: 
Notice  36;  50  FR  14602]  issued  on 
Standard  No.  208.  The  agency  proposal 
would  not  change  the  Septemlwr  1 
effective  date,  but  it  does  propose  that 
manufacturers  be  allowed  to  count  any 


automatic  restraint  vehicle  produced 
during  the  one  year  preceding  the  first 
year  of  the  phase-in.  In  addition,  the 
agency  proposes,  in  Notice  38,  to  permit 
manufacturers  which  exceed  the 
minimum  percentage  phase-in 
requirements  in  the  first  or  second  years 
to  count  those  extra  vehicles  toward 
meeting  the  requirement  in  the  second 
or  third  year. 

Several  petitioners  sought  a  cfiange  in 
the  provision  of  the  final  rule  specifying 
that  the  computation  of  the  minimum 
vehicle  production  to  be  equipped  with 
automatic  restraints  must  be  based  on 
the  average  of  the  production  for  the 
three  preceding  model  years.  The 
petitioners  argued  that  if  car  sales  were 
to  drop  drastically  during  the  phase-in 
period,  then  the  number  of  vehicles  that 
they  would  have  to  equip  with 
automatic  restraints  based  on  their  prior 
three  year  sales  volume  would  be  a 
significanUy  greater  percentage  of  their 
actual  production  than  intended  by  the 
final  rule.  The  agency  has  cdready 
responded  to  this  request  in  Notice  38 
by  proposing  to  adopt  an  alternative 
that  would  permit  a  manufacturer  to 
equip  the  required  percentage  of  its 
vehicles  with  automatic  restraints  based 
on  its  actual  producti'on  of  passenger 
cars  during  each  affected  year. 

Manufactured  for  Sale  in  U.S. 

Several  petitioners  asked  the  agency 
to  amend  die  rule  to  clarify  that  the  rule 
applies  only  to  cars  manufactured  for 
sale  in  the  United  States.  As  discussed 
in  the  preamble  to  the  final  rule,  die 
determination  of  the  base  years' 
production  figures  and  the  calculation  of 
the  number  of  vehicles  that  must  comply 
with  the  percentage  phase-in 
requirements  of  the  standard  is  to  be 
based  on  vehicles  manufactined  for  sale 
in  the  United  States.  Since  all  of  the 
agency's  safety  standards  apply  only  to 
vehicles  manufactured  for  sale  in  the 
United  States,  the  agency  does  not 
believe  that  an  amendment  to  the  rule  is 
necessary.  Nevertheless,  today's 
preamble  should  serve  as  the 
clarification  requested;  that  the  rule 
applies  only  to  vehicles  manufactured 
for  sale  in  the  United  States. 

Carry-Forward/Carry-Back 

A  number  of  petitioners  urged  the 
agency  to  provide  manufacturers  more 
flexibility  in  meeting  the  phase-in 
requirements.  They  proposed  that 
manttfactnrers  be  atile  to  carry-forward 
credits  for  the  niunber  of  automatic- 
restraint  equipped  vehicles  they  produce 
in  excess  of  the  required  percentage. 
One  petitioner  also  asked  that 
manufacturers  bepanmtted  to  cany- 
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back  credits  earned  in  the  second  and 
third  year  to  the  first  year. 

The  agency  agrees  that  it  would  be 
appropriate  to  permit  manufacturers 
that  exceed  the  minimum  percentage 
phase-in  requirements  in  earlier  years  to 
count  those  extra  vehicles  toward 
meeting  the  minimum  percentage 
requirements  of  later  years  and  has 
proposed  such  a  carry-forward  credit  in 
Notice  38.  Such  a  credit  would 
encourage  early  introduction  of  larger 
numbers  of  automatic  restraints  and 
provide  increased  safety  to  the  public 
and  flexibility  for  manufacturers.  The 
agency  has  decided  to  deny  requests  for 
any  carry-back  credits  because  their  use 
would  delay  the  safety  benefits  of  the 
rule  and  undermine  the  purpose  of  the 
phase-in.  which  is  to  introduce 
automatic  restraints  on  a  prompt  and 
orderly  basis. 

Definition  of  Manufacturer 

Several  petitioners  asked  the  agency 
to  further  define  the  term 
"manufacturer."  The  agency  has 
responded  to  this  request  in  Notice  38 
by  proposing  to  permit  manufacturers  to 
determine,  by  contract,  which  of  them 
will  count  passenger  cars  as  its  own  for 
the  purposes  of  meeting  the  percentage 
goals  set  forth  in  the  phase-in.  Notice  38 
proposes  two  rules  of  attribution  in  the 
absence  of  such  a  contract.  First,  a 
passenger  car  which  is  imported  for 
purposes  of  resale  would  be  attributed 
to  the  importer.  Second,  a  passenger  car 
manufactured  in  the  United  States  by 
more  than  one  manufacturer,  one'of 
which  also  markets  the  vehicle,  would 
be  attributed  to  the  manufacturer  which 
markets  the  vehicle.  Readers  are 
referred  to  Notice  38  for  a  more  detailed 
discussion  of  the  proposed  attribution 
rules. 

Credits  for  Non-Belt  Technology 

The  July  11  final  rule  provided  that 

manufacturers  that  used  non-belt 
technology,  such  as  air  bags  or  passive 
interiors,  to  meet  the  automatic  restraint 
requirement  for  the  driver's  seating 
position  and  any  type  of  automatic 
restraint  at  the  passenger's  seating 
position  during  the  phase-in  period, 
would  receive  additional  credit.  For 
each  car  in  which  they  use  a  non-belt 
system,  they  will  receive  credit  for  an 
extra  one-half  car  toward  meeting  their 
percentage  requirement.  One  petitioner 
said  that  the  text  of  the  rule  does  not 
achieve  the  agency's  intention,  as  stated 
in  the  July  1984  final  rule,  to  encourage 
the  use  of  automatic  restraints  other 
than  automatic  belts,  since  the  rule 
precludes  giving  the  additional  credit  for 
a  system  that  requires  the  use  of  a 
safety  belt,  whether  automatic  or 


manual,  to  enable  the  non-belt 
technology  to  provide  full  protection. 
That  petitioner  pointed  out  that  all 
current  air  bag  systems  must  also  use 
safety  belts  for  full  protection;  belts  are 
permitted  by  the  standard  to  be  used  as 
an  alternative  to  the  use  of  automatic 
restraints  to  meet  the  lateral  and 
rollover  tests.  It  was  not  the  agency's 
intention  to  deny  the  extra  credits  to  air 
bag  or  other  systems  that  also  use  such 
safety  belt  systems  to  ensure  protection 
in  other  than  frontal  crashes.  Therefore, 
the  agency  is  amending  the  rule  to 
ensure  that  those  systems  are  eligible 
for  the  additional  credit. 

The  agency  was  also  petitioned  for 
another  modification  to  the  credit 
provision.  It  was  asked  that 
manufacturers  be  allowed,  duriitg  the 
phase-in,  to  receive  a  one  vehicle  credit 
for  vehicles  which  are  equipped  with 
non-belt  technology  at  the  driver's 
position  and  manual  safety  belts  at  the 
front  outboard  position.  The  petitioner 
argued  that  this  would  encourage 
manufacturers  to  produce  driver-side  air 
bag  systems  or  other  non-belt  system 
technology  sooner  than  if  they  had  to 
complete  development  of  passenger-side 
automatic  restraint  systems  as  well, 
significantly  advancing  the  Secretary's 
goal  in  this  regard. 

The  agency  has  decided  to  modify  the 
credit  provision  as  requested  by  the 
petitioners.  The  piupose  of  the  phase-in 
period  is  to  provide  a  rapid  introduction 
of  the  lifesaving  benefits  of  automatic 
restraints  and  to  facilitate  the  earliest 
possible  introduction  of  such  restraints 
to  permit  the  public  to  become  famiUar 
with  their  operation  and  benefits.  The 
purpose  of  the  credit  provision  is  to 
encourage  the  production  of  a  wide 
variety  of  such  restraints  especially  in 
the  early  years.  The  agency  believes 
that  permitting  manufacturers  to  receive 
a  1.0  car  credit  for  driver-only  non-belt 
systems  with  manual  belts  on  the 
passenger  side  will  encourage  the 
introduction  of  non-belt  technologies 
into  passenger  cars,  earlier  than  would 
otherwise  occur. 

The  agency  is  aware  that  one 
company  is  ciurently  offering  driver  side 
air  bags  to  the  public.  Other 
manufacturers  have  indicated  that  they 
may  o^er  driver-side  air  bags  to  the 
public  within  the  next  few  years.  The 
agency  is  aware  neither  of  any 
manufacturers  that  currently  plan  to 
offer  a  passenger-side  air  bag  system 
nor  of  any  firm  plans  for  other  types  of 
non-belt  automatic  protection  on  the 
passenger  side  of  vehicles.  The  longer 
leadtime  estimated  in  the  Final  Rule  to 
be  required  for  non-belt  automatic 
protection  on  the  passenger  side. 


coupled  with  the  advanced  stage  of 
design  of  vehicles  that  will  be  available 
at  the  early  stage  of  the  phase-in  period, 
mitigates  against  such  full-fit>nt  non-belt 
protection  being  available.  Increasing 
public  awareness  of  the  benefits  of  a 
variety  of  automatic  protection 
techniques  is  one  of  the  primary 
objectives  of  the  phase-in  and  credit 
provisions.  Achieving  this  objective  will 
depend,  therefore,  on  the  availability  of 
an  adequate  number  of  cars  equipped 
with  non-belt  protection  of  the  driver's 
side.  We  now  believe  that  there  are  a 
number  of  factors  that  mi^t  discourage 
manufactiu^rs  from  making  such 
equipment  available  in  significant 
numbers. 

Under  the  current  rule,  cars  equipped 
with  non-belt  driver's  side  automatic 
protection  would  qualify  for  credit  only 
if  passive  protection  were  made 
available  on  the  passenger  side.  As 
noted  above,  sudi  protection  is  most 
likely  to  be  provided  by  automatic  belts. 
Some  models  in  which  driver's  side  air 
bags  are  being  considered  by 
manufacturers,  however,  are  at  an 
advanced  stage  of  design.  It  is  unlikely 
the  redesign  required  to  equip  these  cars 
with  automatic  belts  will  be  undertaken. 
Even  if  these  cars  could  be  modified  to 
incorporate  automatic  belts, 
manufacturers  would  be  faced  with  a 
complex,  and  expensive,  marketing  task. 
Not  only  would  they  have  to  convince 
customers  of  the  safety  and  utility  of 
automatic  belts,  but  they  must  also 
perform  this  task  for  the  more  expensive 
air  bag.  Unwillingness  on  the  part  of 
manufacturers  to  assume  this  added 
task  may  create  a  serious  disincentive  to 
the  prompt  offering  of  air  bag 
technology. 

Alternatively,  these  manufacturers 
considering  driver-side  air  bags  mi^t 
also  elect  to  meet  phase-in  requirements 
by  producing  sufficient  number  of 
automatic  belt  equipped  cars.  Under 
these  circimistances.  it  is  likely  that  the 
marketing  efforts  of  the  manufacturers 
during  the  phase-in  will  concentrate  on 
marketing  the  automatic  belts,  possibly 
to  the  detriment  of  the  public's 
acceptance  of  the  driver-side  air  bags. 
As  the  agency  learned  in  recent 
research  studying  the  marketing  efforts 
used  by  General  Motors  to  s^U  its  air 
bag  equipped  cars  in  the  mid-1970's 
effective,  affirmative  marketing  of  an  air 
bag  system  is  essential  to  overcome 
consimier  concerns  about  such  things  as 
the  fear  of  inadvertent  deployment, 
price  and  post-crash  replacement  cost 
("A  Retrospective  Analysis  of  the 
General  Motors  Air  Cushion  Restraint 
System  Marketing  Effort  1974  to  1976") 
If  cars  equipped  with  driver-only  air 
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bags  do  not  count  toward  compliance 
widi  the  phase-in,  die  manufacturers 
will  have  less  incentive  to  market  the  air 
bags  aggressively,  and  these 
circumstances  may  even  lead  to 
decisions  to  drop  the  early  offering  of  air 
bags.  The  agency's  goal  of  encouraging 
significant  public  exposure  to 
alternative  protection  technologies  may 
not  be  realized.  Therrfore,  the  agency 
has  determined  that  permitting 
manufacturers  to  receive  a  1.0  car  credit 
during  the  phase-in  by  installing  driver- 
only  non-belt  automatic  protection 
sjrstems  in  their  vehicles  will  encourage 
earlier  introduction  of  alternative 
automatic  protection  technologies,  wider 
public  availability  of  such  technologies, 
and  more  effective  marketing  of  such 
technologies  than  would  be  achieved  by 
the  original  decision.  The  Hnal  rule  is 
amended  to  permit  such  vehicles  to  be 
counted  toward  the  phase-in 
requirements. 

The  agency  has  fully  considered  the 
safety  implication  of  this  amendment. 
An  important  safety  consideration  is  the 
number  of  occupants  at  the  risk  of  injury 
at  each  seating  position,  not  just  the 
number  of  seating  positions  that  are 
covered  by  the  automatic  restraint 
requirement.  Accident  data,  presented 
in  the  agency's  Final  Regulatory  Impact 
Analysis,  show  that  there  are 
approximately  2V%  to  3  times  as  many 
driver  injuries  and  fatalities  as  there  are 
to  front  right  seat  passengers.  Therefore, 
the  agency  believes  that  it  is  reasonable 
to  encourage  manufacturers  to  provide 
automatic  restraint  protection  as  soon 
as  possible  to  the  driver — the  person 
who  is  most  at  risk. 

Convertibles 

Several  petitioners  asked  that 
.  convertibles  be  exempted  from  the 
automatic  restraint  requirements.  They 
argued,  for  example,  that  the  installation 
of  automatic  lap  and  shoulder  belts  is 
not  feasible  in  convertibles,  thus  air  bag 
systems  must  be  used  in  those  cars.  The 
result,  according  to  the  petitioners,  is  a 
design  standard  for  convertibles.  They 
also  stated  that  an  exemption  would  be 
appropriate  since  convertibles  are 
already  exempt  from  the  requirement  in 
Standard  No.  208  that  all  front  outboard 
seating  positions  have  lap  and  shoulder 
belts.  The  agency  has  already 
responded  to  these  petitions  in  Notice  38 
by  proposing  that  manufacturers  have 
the  option  of  installing  manual  lap  belts 
instead  of  automatic  restraints  in 
convertibles.  Readers  are  referred  to 
Notice  38  for  a  more  detailed  discussion 
of  the  petitions  and  the  reasons  for  the 
agency's  proposed  alternative 
requuvments  for  convertibles. 


Oblique  Crash  Taat 

A  number  of  petitioners  requested  the 
agency  to  delete  the  oblique  barrier 
crash  test  of  Standard  No.  208.  They 
argued,  among  other  things,  that  the  test 
is  unnecessary  since  it  generates  a 
lower  crash  pulse  than  the  frontal  crash 
test  As  discussed  in  detail  in  Notice  38. 
the  agency  is  also  concerned  that  the 
oblique  test  may  not  be  necessary  and 
has  therefore  requested  commenters  to 
provide  additional  data  on  the  safety 
and  cost  effects  of  deleting  the  tests. 
Readers  are  referred  to  Notice  38  for  a 
more  detailed  discussion  of  the  issues 
involved  in  the  proposed  deletion  of  the 
oblique  test. 

Leadtime 

One  petitioner  requested  a  change  in 
the  two  year  leadtime  for  the  automatic 
restraint  standard.  Citing  the  table  on 
leadtime  requirements  included  with  the 
luly  11  final  rule,  the  petitioner  argued 
that  only  one  manufacturer.  Renault,  has 
said  that  it  can  comply  in  24  months. 
The  table  showed  that  most  companies 
have  said  they  needed  at  least  30  to  48 
months.  The  petitioner  asked  for  the 
leadtime  to  be  extended. 

The  table  cited  by  the  petitioner 
reflects  the  leadtime  reqxiired  by  a 
manufacturer  to  equip  its  oitire  fleet 
with  automatic  restraints.  The  agency 
agrees  that  a  longer  leadtime  would  be 
necessary  if  die  automatic  restraint 
requirement  were  simultaneously 
applied  to  die  entire  vehicle  fl^et.  The 
final  rule,  however,  pfaases-in  die 
automatic  restraint  requirement  so  that 
only  a  portion  of  a  manufacturer's  fleet 
must  be  equipped  initially.  Based  on  a 
study  of  ctnrent  automatic  restraint 
equipped  vehicles  and  manufacturers' 
comments,  the  agency  has  determined 
that  automatic  belt  system  can  be  added 
on  to  existing  vehicle  designs  with 
approximately  24  months  of  leadtime. 
The  manufacturers  generally  agreed 
with  that  estimate.  For  example.  GM 
said  that  leadtime  for  models  for  which 
detachable  belts  had  previously  been 
designed  would  be  21  months  and  Ford 
said  that  a  driver  side  air  bag  system 
could  be  in  production  for  some  of  its 
cars  within  the  allotted  leadtime.  The 
agency  therefore  does  not  believe  that 
additional  leadtime  is  necessary  for  the 
percentage  requirements  during  the 
phase-in  period  and  the  petition  is 
denied. 

ALA  raised  a  separate  leadtime  issue. 
It  said  that  the  July  1984  final  rule 
identified  a  number  of  issues,  primarily 
related  to  test  procedures,  that  would  be 
the  subject  of  further  rulemaking.  AIA 
argued  that  the  implementation  schedule 
for  automatic  restraints  should  not  begin 


until  tfaoee  issues  are  resolved.  Any 
changes  due  to  die  unresolved  issues  are 
not  expected  to  increase  leadtime  and. 
indeed,  should  relieve  some  burdens 
associated  with  preparing  for 
compliance.  At  this  time,  the  agency 
believes  that  the  resolution  of  the 
remaining  issues,  which  does  not 
involve  the  imposition  of  more  stringent 
performance  requirements,  should  be 
accomplished  shortly  and  therefore  is 
denying  AIA's  petition. 

RepeatahUity 

One  petitioner  raised  arguments  about 
the  repeatability  of  the  test  procedures 
used  in  Standard  No.  208  compliance 
testing.  The  petitioner's  fundamental 
argument  is  that  the  agency's 
Repeatability  Test  Program  found  what 
the  petitioner  says  is  an  unacceptable 
level  of  variability  in  the  test  results  and 
thus,  the  petitioner  argues,  the  agency 
has  failed  to  demonstrate  that  the  test 
procedures  can  be  reproduced,  car-to- 
car  and  test  site-to-test  site.  The 
petitioner  noted  that  for  a  manufacturer 
to  certify  its  vehicles,  it  must  meet 
maximum  limits  for  each  of  eight 
separate  requirements:  HIC  for  driver 
and  passenger  dummy  heads,  "g"  loads 
for  driver  and  passenger  chests;  and 
femor  loads  for  each  dummy's  right  and 
left  leg.  Because  of  the  test  variability, 
the  petitioner  said  that  it  cannot 
confidenUy  predict  that  its  vehicles  will 
comply  with  the  standard.  It  urged  the 
agency  to  develop  an  alternative  method 
of  determining  compliance  with  the 
standard. 

The  petitioner  did  not,  however, 
provide  any  new  data  which 
demonstrate  that  the  crash  test 
procedures  and  the  test  dummy  pose 
significant  repeatability  problems.  More 
importanUy,  the  petitioner  did  not 
provide  new  data  indicating  that  the  test 
procedure  and  the  dummy  are  incapable 
of  measuring  compliance  witii  Standard 
No.  208. 

The  agency  believes  that  the  test 
procedure,  test  dummy,  and  test 
instrumentation  are  repeatable  within 
the  statutory  requirements  of  objectivity 
and  practicability.  The  agency  does 
recognize  that  because  of  the  complexity 
of  the  requirements  of  Standard  No.  208. 
manufacturers  are  concerned  about 
certifying  compliance  with  each  of  the 
requirements  of  the  standard.  To 
address  this  concern,  the  agency  has 
proposed  in  Notice  38  that  the  rule  be 
amended  to  state  diat  a  vehicle  shall  not 
be  deemed  in  noncompliance  if  its 
manufacturer  establishes  that  it  did  not 
have  reason  to  know  in  the  exercise  of 
due  care  diat  the  vehicle  is  not  in 
conformity  with  the  standard. 
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Comfort  and  Convenience 

Several  petitioners  asked  tlie  agency 
to  answer  promptly  the  pending 
petitions  for  reconsideration  of  tlie 
comfort  and  convenience  requirements 
of  Standard  No.  208.  The  agency  has 
already  issued  a  separate  notice  (Docicet 
74-14,  Notice  37:  50  FR  14580)  proposing 
changes  to  the  comfort  and  convenience 
requirements  in  response  to  the  petitions 
for  reconsideration.  Readers  are  referred 
to  that  notice  for  a  detailed  discussioa 
of  the  proposed  revisions. 

Judicial  Review 

One  petitioner  asked  the  agency  to 
clarify  the  extent  to  which  a  challenge  to 
the  legality  of  the  final  rule  must  be 
made  now,  rather  than  when  the 
Secretary  makes  a  determination  that 
two-thirds  of  the  U.S.  population  is 
covered  by  a  mandatory  belt  use  law. 
The  reviewability  of  the  final  rule  and 
any  subsequent  agency  action  is  a 
matter  for  the  courts,  not  the  agency,  to 
decide. 

Mandatory  Seat  Belt  Use  Law  Criteria 

A  number  of  petitioners  sought 
reconsideration  of  the  minimum  criteria 
for  mandatory  safety  belt  use  laws.  The 
agency  is  still  considering  the  issues 
raised  in  those  petitions  and  will 
respond  to  them  at  a  later  date. 

Corrections 

NflVMA  pointed  out  two  miner  errors 
in  the  text  of  the  final  rule.  First,  in 
section  4.1.2  of  the  rule,  the  word 
"before"  shoidd  be  used  instead  of  die 
word  "after."  Likewise  in  section 
4.1.2.2(b),  the  word  "outboard"  is 
misspelled.  Both  of  those  errors  are 
corrected  by  this  notice. 

In  addition,  the  agency  wants  to 
clarify  a  conflict  between  the  preamble 
to  the  MUL  provisions  of  the  final  rule 
and  the. text  of  the  final  rule's  provisions 
on  MULs.  The  preamble  to  the  rule 
stated  that  one  of  the  minifniim  criteria 
for  a  MUL  was  that  each  front  outboard 
occupant  of  a  passenger  car  be  required 
to  wear  a  safety  belt  The  text  of  the 
final  rule  provides  that  each  front  seat 
occupant,  which  would  include  the 
outboard  and  the  center  seating 
positions,  would  have  to  be  covered  by 
a  ML'L.  The  text  of  the  final  rule. 


requiring  a  MUL  to  cover  all  the  front 
seating  positions,  is  the  correct  version. 

Cost  and  Benefits 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  mecining  of  the  Department  of 
Transportation's  regolatory  policies  and 
procedures.  A  I>reliminary  Regulatory 
Evaluation  has  been  prepared  on  the 
changes  proposed  in  Notice  38  and 
discussed  in  this  notice.  A  copy  of  that 
evaluation  is  available  for  public 
hispection  and  copying  m  the  agency's 
docket  section.  The  agency  has 
determined  that  the  economic  and  other 
effects  of  the  rulemaking  action  in  this 
notice  are  so  mjnimnl  that  a  full 
regulatory  evaluation  is  not  required. 
The  changes  adopted  in  this  action 
concern  minor  adjustments  to  the  phase- 
in  requirements,  which  will  give 
manufacturers  more  flexibility  without 
imposing  any  economic  costs. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  agency  has  not  prepared  a 
regulatory  flexibility  analysis. 

Few,  if  any  motor  vehicle 
manufacturers  would  qualify  as  small 
entities.  The  suppliers  of  webbing  and 
other  manual  or  automatic  restraint 
components  will  not  likely  be 
significantly  affected,  since  this  notice  is 
not  making  a  change  in  the  performance 
requirements  of  the  standard.  Small 
organizations  and  governmental  units 
will  not  be  significantly  affected  since 
there  are  no  price  increases  associated 
with  this  action. 

Environmental  Effects 

NHTSA  has  analyzed  this  ndemalcing 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment 


Ust  of  Sdbiects  in  «  CFS  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— FEDERAL  IIOTOR 
VEHICLE  SAFETY  ST  ANOAROS 

In  consideration  of  tlie  foregoing. 
{  571.208.  Occupant  Crash  Protection,  of 
Part  571  of  Title  49  of  the  Code  of 
Federal  Regulations  is  amended  bm 
follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Autliarity:  15  VS.C.  1382. 1401. 1403. 1407^ 
delegation  of  authority  at  49  CFR  1.5a 

8571.208   [Amended] 

2.  Section  4.1.3.4  is  revised  to  read  as 
follows: 

S4.1.3.4    For  the  purposes  of 
calculating  tlie  numbers  of  cart 
manufactured  imder  S4.1.3.1.2.  S4.1  3  ?  2. 
or  S4.1. 3.3.2  to  comply  with  S4.1.2.1: 

(a)  Each  car  whose  driver's  seating 
position  will  comply  with  the 
requirements  of  Sll.2.1(a)  by  means  not 
induding  any  type  of  seat  belt  and 
whose  front  ri^t  seating  position  will 
comply  with  the  requirements  ol 
S4.1.2.1(a)  is  counted  as  1.5  vehides. 

(b)  Each  car  whose  driver's  seating 
position  will  comply  with  tfaie 
requirements  of  S4.1.2.1(a)  by  means  not 
induding  any  type  of  seat  belt  and 
whose  front  right  seating  position  is 
equipped  with  a  Type  2  seat  belt  is 
counted  as  a  vehicle  conforming  to 
S4.1.2.1. 

3.  The  first  sentence  of  section  4.1.2  is 
revised  to  read  as  follows: 

S4.1.2  Passenger  cars  manufactured 
on  or  after  September  1, 1973.  and 
before  September  1. 1986.  Each 
passenger  car  manufactured  on  or  after 
September  1. 1973,  and  before 
September  1. 1986.  shall  meet  tiie 
requirements  of  S4.1uLl.  S4.1.2.2  or 
S4.1.2.3.  *  *  • 

4.  Section  4.1.2.2(b)  is  amended  to 
change  the  word  "outbord"  to  tlie  word 
"outboard." 

Issued  on  August  27. 1965. 
Diana  ICStMd. 
Administrator. 
[FR  Doc  85-20745  Filed  8-27-85: 11:50  ami 
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Federal  Register 

Vol.  SO,  No.  168 

Friday,  August  30,  1985 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partictpate  in  the  rule 
making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servic* 

7  CFR  Part  910 

[Docket  Na  AO-144-A14-R01] 

Lemons  Grovm  In  CaHfomla  and 
Arizona;  Extension  of  Time  for  Riing 
of  Exceptions  to  Recommended 
Decision 

agency:  Agricultural  Marketing  Service, 
.  USDA. 

action:  Extension  of  time  for  filing 
exceptions. 

SUMMARY:  This  extension  of  time  is 
necessary  to  allow  interested  persons 
additional  opportunity  to  prepare  and 
file  exemptions  to  the  recommended 
decision  with  respect  to  proposed 
amendments  of  the  Cahfomia-Arizona 
lemon  marketing  order. . 
date:  The  date  by  which  written 
exceptions  must  be  postmarked  is 
extended  to  October  7. 1985. 

ADDRESS:  Interested  persons  may  send 
written  exceptions  to  the  Hearing  Clerk, 
Room  1077-South  Building,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250,  where  they  will  be  available 
for  inspection  during  business  hours  (7 
CFR  1.27  (b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief,  Fruit  Branch, 
Fruit  and  Vegetable  Division,  USDA, 
AMS.  Washington,  DC  20250,  telephone 
202  447-5975. 

SUPPLEMENTARY  INFORMATION:  Notice 
was  given  of  the  filing  with  the  Hearing 
Clerk  of  a  recommended  decision  with 
respect  to  proposed  further  amendment 
of  Marketing  Order  No.  910,  as 
amended,  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona, 
and  of  an  opportunity  to  file  written 
exceptions  thereto  in  the  August  7, 1985, 
issue  of  the  Federal  Register  (SO  FR 
31850). 

The  recommended  decision  gave 
interested  persons  an  opportunity  to  file 
written  exceptions  until  September  6, 


1985.  Two  requests  for  extension  of  the 
comment  period  were  filed;  on  request 
was  for  at  least  30  days,  and  the  other 
request  was  for  an  additional  60  days. 
After  considering  the  various  factors 
involved  in  this  matter,  it  is  determined 
that  an  additional  30-day  extension  of 
the  comment  period  is  sufficient  and 
will  not  unnecessarily  prolong  the 
rulemaking  proceeding.  Therefore,  the 
time  for  the  filing  of  exceptions  is 
extended  to  October  7, 1985. 

List  of  Subjects  in  7  CFR  Part  910: 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

Dated  August  27. 1985. 
James  C  Handley, 

Administrator. 

(FR  Doc.  85-20846  Filed  8-29-85;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 

[Reg.  K;  Docket  No.  R-0550] 

Regulation  K;  International  Banking 
Operations;  Restriction  on  Affiliate 
Transactions  of  Edge  Corporations 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  rule. 

summary:  The  Board  is  publishing  for 
comment  a  proposed  change  to  Subpart 
A  of  Regulation  K,  the  Board's 
regulation  on  international  banking 
operations.  The  Board  proposes  to 
restrict  affiliate  transactions  of  Edge 
corporations  that  are  not  subsidiaries  of 
insured  banks  in  order  to  help  ensure 
the  safe  and  sound  operation  of  Edge 
corporations. 

date:  Written  comments  must  be 
received  on  or  before  October  28, 1985. 
ADDRESS:  Comments  should  be  mailed 
to  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551.  or 
delivered  to  the  C  Street  entrance,  20th 
&  C  Streets,  NW.,  Washington.  D.C. 
between  the  hours  of  8:45  a.m.  and  5:15 
p.m.  weekdays.  Comments  should 
include  a  reference  to  Doc.  No.  R-0550. 
All  comments  received  will  be  available 
for  inspection  in  room  B-1122  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ricki  Rhodarmer  Tigert.  Assistant 
General  Counsel  (202/452-3428): 
Kathleen  M.  O'Day.  S>enior  Counsel 
(202/452-3786),  Legal  Division:  Frederick 
R.  Dahl.  Associate  Director  (202/452- 
2726):  James  S.  Keller.  Manager. 
International  Banking  Applications 
(202/452-2523).  Division  of  Banking 
Supervision  and  Regulation.  Board  of 
Governors  of  the  Federal  Reserve 
System:  or  Joy  W.  O'Cormell, 
Telecommunication  Device  for  the  Deaf 
(202/452-3244). 

SUPPLEMENTARY  INFORMATION:  Edge 

corporations  are  specialized  banking 
companies  that  are  chartered  by  the 
Board  to  engage  in  international  banking 
or  financial  operations  (12  U.S.C.  611  et 
seg.).  Edge  corporations  may  not  engage 
in  activities  in  the  United  States  except 
as  may  be  incidental  to  foreign  business. 
Until  recently,  these  organizations  were 
held,  almost  without  exception,  by  U.S. 
banks,  and  in  every  case  by  a  U.S. 
banking  organization  that  is  subject  to 
federal  banking  supervision.  Since  1978, 
however,  foreign  banks  have  been 
authorized  by  law  to  acquire  Edge 
corporations  with  the  prior  approval  of 
the  Board.  Nonbcmk  companies  in  the 
United  States  have  also  recently 
acquired  existing  Edge  corporations. 

In  light  of  the  increase  in  the  number 
of  owners  of  Edge  corporations  that  are 
not  subject  to  federal  banking 
supervision,  the  Board  has  become 
concerned  about  the  potential  for 
adverse  effects  that  might  result  from 
such  affiliations.  These  adverse  effects 
include  potential  conflicts  of  interest, 
undue  concentration  of  resources, 
impairment  of  the  ability  of  an  Edge 
corporation  to  be  an  impartial  arbiter  of 
credit,  and  other  safety  and  soimdness 
concerns.  Of  particular  concern  is  the 
issue  of  affiliate  lending.  The  Board  has 
not  previously  placed  restrictions  on 
loans  and  extensions  of  credit  by  Edge 
corporations  to  affiliates  because,  as 
noted.  Edge  corporations  have  generally 
been  held  by  U.S.  banking  organizations 
that  themselves  are  restricted  in  their 
activities  and  are  subject  to  supervision. 
Indeed,  most  Edge  corporations  are 
subsidiaries  of  U.S.  insured  banks  and 
are  indirectly  subject  to  the  restrictions 
imposed  by  section  23A  of  the  Federal 
Reserve  Act  (12  U.S.C.  371c)  restricting 
transactions  with  affiliates. 
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Nonbank  owners  of  the  Edge 
corporations  are  not  subject  to  the 
supervisory  authority  of  the  Federal 
Reserve  Board.  As  a  result,  they  may 
engage,  to  an  unlimited  degree,  in 
activities  that  are  not  permissible  for 
banking  organizations.  Because  an  Edge 
corporation  that  is  not  ovymed  by  an 
insured  bank  is  not  itself  subject  to  the 
restrictions  on  transactions  with 
affiliates  imposed  by  section  23A  of  the 
Federal  Reserve  Act,  a  nonbank-owned 
Edge  corporation  may  lend  10  percent  of 
its  capital  and  surplus  to  any  number  of 
its  affiliates,  none  of  which  is  regulated 
by  banking  authorities  and  a  number  of 
which  may  engage  in  a  broad  range  of 
nonbanking  activities.  Because 
affiliation  with  a  nonbank  company 
could  create  pressures  to  lend  to 
affiliates  regardless  of  creditworthiness 
and  thus  undermine  the  safety  and 
soundness  of  the  Edge  corporation,  the 
Board  is  proposing  to  prohibit  all 
lending  to  affiliates  by  Edge 
corporations  that  are  not  subsidiaries  of 
U.S.  insured  banks. 

The  proposal  is  designed  to  preserve 
the  safety  and  soundness  of  Edge 
corporations,  entities  for  which  the 
Board  has  exclusive  supervisory 
responsibility,  the  proposal  would  also 
result  in  more  equitable  treatment  for  all 
categories  of  owners  of  Edge 
corporations  *  because  all  Edge 
corporations  would  be  subject  to  some 
level  of  restriction  on  affiliate  lending. 

The  Board  is  requesting  comment  on 
(1)  the  effect  of  the  proposal,  if  any,  on 
the  operations  of  existing  Edge 
corporations,  including  the  lending 
transactions  with  affiliates  that  may  be 
hindered,  and,  in  particular,  how  it 
would  affect  the  operations  of  Edge 
corporations  controlled  by  foreign 
banks;  (2)  whether  any  exceptions  or 
exemptions  are  appropriate  to  the 
prohibition  on  affiliate  lending, 
specifically  (i)  how  such  exemptions 
would  address  the  concerns  about  the 
potential  for  conflicts  of  interest  and 
safety  and  soundness  that  prompted  the 
Board  to  propose  the  prohibition  on 
affiliate  lending  and  (ii)  whether  there 
should  be  exemptions  for  Edge 
corporations  that  are  owned  by 
companies  that  only  conduct  activities 
permitted  to  bank  holding  companies: 
and  any  other  comments  that  would  be 
useful  in  the  Board's  consideration  of 
the  issue. 

List  of  Subjects  in  12  CFR  Part  211 

Banks,  Banking,  Federal  Reserve 
System,  Foreign  banking.  Investments, 


■  These  Include  U.S.  insured  banks.  U.S.  bank 
holding  companies,  foreign  banks,  and  U.S.  nonbank 
companies. 


Reporting  and  recordkeeping 
requirements.  Export  trading  companies, 
Allocated  transfer  risk  reserve. 
Reporting  and  disclosure  of 
international  assets.  Accounting  for  fees 
on  international  loans. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  5  U.S.C.  601  et  seq.],  the  Board  of 
Governors  of  the  Federal  Reserve 
System  certifies  that  the  rule  adopted 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

PART  211— [AMENDED] 

The  Board  proposes  to  amend  12  CFR 
Part  211  as  follows: 

1.  The  authority  citation  for  Part  211 
continues  to  read  as  follows: 

Authority:  Federal  Reserve  Act  (12  U.S.C. 
211  et  seg.y,  Bank  Holding  Company  Act  of 
1956,  as  amended  (12  U.S.C.  1841  et  aeq.); 
International  Banking  Act  of  1978  (12  IJ.S.C. 
3101  et  seg.);  International  Lending 
Supervision  Act  (12  U.S.C.  3901  et  seq.]. 

2.  In  Pari  211.  it  is  proposed  that 

§  211.6(d)  be  added  to  read  as  follows: 

S  211.6    Lending  limits  and  capital 
raqulrementa. 

(d)  Transactions  with  affiliates.  An 
Edge  corporation  that  is  not  a  subsidiary 
of  an  insured  bank  in  the  United  States 
may  not  engage  in  lending  transactions 
with  any  affiliate  of  the  corporation.  For 
purposes  of  this  subsection,  "affiliate" 
shall  have  the  meaning  set  forth  in 
section  23A  of  the  Federal  Reserve  Act 
(12  U.S.C.  371c)  as  if  the  Edge 
corporation  were  a  member  bank. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  26, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-20733  Filed  8-29-85;  8:45  am] 
BILUNO  CODE  S210-01-« 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 
INo.  85-754] 

FSLIC  Insurance  Premiums 

August  23. 1985. 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC"  or  "Corporation"), 


is  proposing  to  amend  its  regulations  to 
provide  a  procedure  for  the  payment  of 
premiums  for  insurance  on  a  semiannual 
basis. 

date:  Comments  must  be  received  by 
September  27, 1985. 

ADDRESS:  Director,  Information  Services 
Section,  Office  of  the  Secretariat. 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW..  Washington.  D.C  20552. 
Public  comments  received  on  this 
proposal  will  be  available  for  public 
inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACTt 

Lawrence  W.  Hayes,  Deputy  General 
Counsel  for  FSLIC,  Office  of  General 
Counsel,  (202)  377-6428;  Nancy  M. 
Stiles,  Associate  General  CounseL  (202) 
377-6436;  William  Boyer,  Deputy 
Director,  Office  of  Administration,  (202) 
377-6666.  Federal  Home  Loan  Bank 
Board,  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  404(b)(1)  of  the  National 
Housing  Act  as  amended  ("NHA"),  12 
U.S.C.  1727(b)(1).  as  implemented  by 
8  563.15(a)  of  the  Regulations  of  the 
FSLIC  ("Insurance  Regulations"),  12  CFR 
563.15(a)  (1985),  each  institution  whose 
accounts  are  insured  in  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("insured  institution'T  must 
pay  "a  premium  for  insurance  equal  to 
one-twelfth  of  one  percent  of  the  total 
amount  of  all  accoimts  of  the  insured 
members  of  such  institution."  The 
statute  provides  Ihat  the  first  such 
premium  is  to  be  paid  by  each 
institution  at  the  time  a  certificate  of 
insurance  is  issued  by  the  Corporation 
to  such  institution  pursuant  to  §  403  of 
the  NHA.  12  U.S.G  1726,  and 
subsequent  premiums  are  to  be  paid 
annually.  Section  404(b)(1)  of  the  NHA 
further  provides  that  "imder  regulations 
prescribed  by  the  Corporation  such 
premium  may  be  paid  semiannually." 

The  losses  sustained  by  the  insurance 
reserves  of  the  Corporation  in  recent 
years  have  caused  the  Board,  as 
operating  head  of  the  Corporation,  to 
explore  various  methods  of  ensuring  an 
appropriate  flow  of  various  collections 
to  the  insurance  reserves.  One  method 
available  to  the  Board,  under  existing 
statutory  authority,  is  through  the 
assessment  of  additional  insurance 
premiums  to  meet  losses  and  expenses 
of  the  Corporation  pursuant  to  404(c)  of 
the  NHA,  12  U.S.C.  1727(c).  The  Board 
has  implemented  such  assessment 
authority  through  Resolution  No.  85-142. 
dated  February  22, 1965,  and  Resolution 
No.  85-437,  dated  June  5. 1985.  An 
additional  way  to  improve  the  flow  of 
premiums,  by  improving  the  process  of 
premium  assessment  and  collection. 
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would  be  to  provide  for  payment  of 
regular  premiums  on  a  semiannual  basis 
rather  than  on  the  annual  basis 
oirrently  being  used.  The  Board  today  is 
preparing  to  adopt  this  approach. 

Cuirent  Pnx»dure 

Currently,  each  insured  institution  is 
billed  on  the  anniversary  date  of  the 
issuance  of  its  certificate  of  insurance 
for  a  premium  equal  to  one-twelfth  of 
one  percent  of  the  total  amount  of  all 
accounts  of  the  insured  members  of  such 
institution,  determined  on  the  basis  of 
the  most  recent  report  filed  by  such 
institution  with  the  Board  as  of  its 
anniversary  date.  Since  an  insured 
institution  now  pays  no  further  regular 
premiums  until  its  next  anniversary 
date,  under  the  ciurent  system  there  is 
no  mechanism  by  which  growth  in 
accounts  during  the  year,  and 
consequent  growth  in  the  insurance  risk 
of  the  Corporation,  may  be  compensated 
for  by  any  corresponding  growth  in  the 
insurance  reserves  nor  is  there  a  way  to 
reflect  reduced  account-risk  exposure 
for  institutions  whose  deposit  base  has 
decreased,  perhaps  because  of  a  change 
in  liability  mix. 

Proposed  Procedure 

The  procedure  proposed  by  the  Board 
contemplates  payment  of  regular 
premiums  for  insurance  on  a  semiannual 
basis  as  follows.  Each  insured 
institution  would  be  billed  on  the 
anniversary  of  the  issuance  of  its 
certificate  of  insurance  for  an  amount 
equal  to  one-twelfth  of  one  percent  of 
the  total  amount  of  all  accounts  of  the 
insured  members  of  |uch  institution, 
determined  on  the  basis  of  the  most 
recent  monthly  or  quarterly  report  filed 
by  such  institution  with  the  Board  as  of 
the  anniversary  date.  Six  months  after 
its  anniversary  date,  each  institution 
would  either  be  billed  for  a  premium  in 
an  amoimt  equal  to  one-twelfth  of  one 
percent  of  the  increase  in  the  reported 
total  amount  of  all  accounts  of  the 
insured  members  of  such  institution,  or 
given  a  credit  for  such  institution's  next 
anniversary  billing  in  an  amount  equal 
to  one-twelfth  of  one  percent  of  the 
decrease  in  the  reported  total  amount  of 
all  accounts  of  the  insured  members  of 
such  institution.  Both  the  semi-annual 
premium  and  credit  would  be 
determined  on  the  basis  of  the  most 
recent  monthly  or  quarterly  report  filed 
by  such  institution  with  the  Board  as  of 
such  semiannual  date. 

The  provisions  of  section  404(h)  make 
it  clear  that  the  premium  year  of  each 
insured  institution  begins  on  the 
anniversary  of  the  issuance  of  a 
certificate  of  insurance.  Congress 
requires  payment  of  a  premium 


armually,  but  has  permitted  the  FSLIC  to 
prescribe  regiilations  providing  for 
semiannual  payment.  The  legislative 
history  of  section  404  does  not  suggest 
any  limitations  to  the  broad  scope  of 
regulatory  authority  or  to  the  flexibility 
permitted  to  the  Corporation  in 
determining  the  way  in  which  premium 
payments  shall  be  made,  pursuant  to  its 
regulations.  Under  the  proposed 
procedures,  the  amount  of  the  aiuiual 
premium  of  any  institution  will  not 
exceed  one  twelfth  of  one  percent  of  its 
accounts  for  any  single  year,  but  the  use 
of  a  semiannual  "catchup"  payment  or 
credit  will  bring  premium  pajrments 
closer  to  the  actual  growth  or  decline  in 
an  institution's  accounts  measured  over 
a  shorter,  semiannual  period. 

Initial  Regulatory  Flexibility  Analysis. 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act,  Pub.  L  No. 
96-354.  94  Stat.  1164  (1980).  the  Board  is 
providing  the  following  reguJatory 
flexibility  analysis: 

1.  Reasons,  objectives,  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporated  above  in  the 
supplementary  information  regarding 
the  proposal. 

2.  Small  institutions  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would  apply  to  all 
institutions  the  accounts  of  which  are 
insured  by  the  FSLIC, 

3.  Impact  of  the  proposed  rule  on 
small  institutions.  The  proposed  rule 
would  not  have  a  disproportionate 
impact  on  small  institutions,  since  the 
cost  of  premiums  assessed  and  credits 
given  pursuant  to  the  proposed  rule 
would  continue  to  be  a  function  of  the 
amount  of  an  institution's  accounts. 
Further,  the  proposal  would  not  involve 
any  significant  new  reporting  or 
compliance  costs  that  could  impose  a 
disproportionate  burden  on  small 
institutions. 

4.  Overlapping  or  conflicting  Federal 
rules.  There  are  no  known  Federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  this  proposal. 

5.  Alternatives  to  the  proposed  rule. 
There  are  no  alternatives  that  would 
have  less  impact  on  small  institutions, 
consistent  with  the  intended  result  and 
existing  statutory  requirements 
concerning  the  assessment  of  premiums. 

The  Board  has  determined  to  provide 
less  than  a  sixty  day  comment  period 
because  (1)  a  thirty  day  period  is  fully 
adequate  for  conunent  on  a  proposal  of 
this  nature  and  (2)  the  public  and  the 
Board  would  be  better  served  by  prompt 
consideration  of  this  proposal  in  the 
immediate  future  so  that  the  Board's 
necessary  financial  and  supervisory 


planning  mayj)roceed  without  undue 
delay. 

List  of  Subjects  in  12  CFR  Part  563 

Bank  deposit  insurance.  Savings  and 
loan  association. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  563,  Subchapter 
D,  Chapter  V  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  D-FEOERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

1.  The  authority  for  12  CFR  part  563 
would  continue  to  read  as  follows: 

Authority:  Sees.  401-405,  48  Stat.  1255-1260, 
88  amended  (12  U.S.C.  1724-1728);  Reorg. 
Plan  No.  3  of  1947,  3  CFR  1943-1948  Comp.,  p. 
1071. 

2.  Amend  5  563.15  by  redesignating 
existing  paragraphs  (a),  (b),  and  (c)  as 
(b),  (c),  and  (d),  respectively;  adding  a 
new  paragraph  (a);  and  revising  newly 
designated  paragraph  (b);  as  follows: 

S  563.15    Insurance  premiums 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Annual  payment  date"  means  the 
date  on  which  a  certificate  of  insurance 
is  issued  by  the  Corporation  to  an 
institution,  and  each  anniversary  of  the 
issuance  of  such  certificate. 

(2)  "Semiannual  payment  date"  means 
a  date  six  months  after  an  insured 
institution's  annual  payment  date. 

(b)  General  provisions.  (1)  Pursuant  to 
section  404(b)  of  the  NHA,  except  as 
provided  in  paragraph  (c)  of  this  section, 
each  institution  whose  application  for 
insurance  is  approved  by  the 
Corporation  shall  pay  to  the  Corporation 
as  follows: 

(i)  On  each  annual  payment  date, 
each  insured  institution  shall  pay  an 
amount  equal  to  one-twelfth  of  one 
percent  of  the  total  amount  of  all 
accounts  (except  note  accounts)  of  the 
insured  members  of  such  institution. 

(ii)  On  each  semiannual  payment 
date,  each  insured  institution  shall  pay, 
or  receive  credit  against  its  next  annual 
payment  for,  an  amount  equal  to  one- 
twelfth  of  one  percent  of  the  amount  by 
which  the  total  amount  of  all  accounts 
(except  note  accounts)  of  the  insured 
members  of  such  institution,  is  more  or 
less  than  the  total  amount  of  all 
accounts  (except  note  accounts)  of  the 
insured  members  of  such  institution  as 
determined  for  assessment  of  the 
immediately  preceding  annual  payment. 

(2)  The  amount  of  the  premium  to  be 
paid  by  each  insured  institution  on  each 
aimual  payment  date,  and  the  amount  of 
the  premium  to  be  paid  by,  or  the  credit 
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to  be  provided  for,  each  insured 
institution  on  each  semiannual  payment 
date,  shall  be  determined  on  the  basis  of 
the  most  recent  report  filed  by  such 
institution  with  the  Corporation  as  of 
each  such  payment  date;  but  any 
insured  institution  that  has  not  filed 
such  a  report  within  60  days  of  any 
annual  payment  date  or  semiannual 
payment  date  shall  provide  more  recent 
information  if  requested  to  do  so  by  the 
Corporation.  Any  amount  contained  in 
any  such  report  covering  interest 
accrued,  but  not  due  and  payable,  or 
dividends  declared,  but  not  due  and 
distributable,  as  of  any  annual  payment 
date  or  semiannual  payment  date  will 
not  be  included  by  the  Corporation  in 
the  computation  of  either  premiums  due 
on  such  annual  payment  date  or 
semiannual  payment  date,  or  credits 
given  on  such  semiannual  payment  date. 
For  purposes  of  this  section,  the  total 
amount  of  a  tax  and  loan  account,  a 
United  States  Treasury  General 
Account,  and  a  United  States  Treasury 
Time  Deposit-Open  Account  shall  be  the 
average  daily  balance  in  such  account 
since  the  institution's  last  annual  or 
semiannual  paymeni  date,  whichever  is 
more  recent,  unless  the  account  has 
been  established  after  such  date,  in 
which  case  the  average  shall  be 
calculated  from  the  date  of 
establishment  of  such  account. 


By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyen, 

Secretary. 

[FR  Doc.  85-20861  Piled  8-29-B5:  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Ch.  11 

Requirements  of  Chain  Saws  and  Their 
Components  and  Replacement  Parts; 
Termination  of  Proceeding  To  Develop 
a  Consumer  Product  Safety  Standard 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Termination  of  rulemaking 

proceeding. 

summary:  The  Conunission  terminates 
the  proceeding  it  had  instituted  to 
develop  a  consumer  product  safety 
standard  for  chain  saws  and  their 
components  and  replacement  parts.  The 
proceeding  is  being  terminated  because 
an  effective  voluntary  standard 
addressing  rotational  kickback  of  chain 
saws  has  been  developed  that  is 


expected  to  be  universally  adopted  by 

the  chain  saw  industry. 

DATE:  The  termination  is  effective 

September  30, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carl  Biechschmidt,  Office  of 

Program  Management,  Consumer 

Product  Safety  Commission, 

Washington.  D.C.  20207;  telephone  (301) 

492-6554. 

SUPPLEMENTARY  INFORMATION: . 

A.  Background 

A  chain  saw  is  a  familiar  wood- 
cutting tool  in  which  a  number  of  cutting 
elements  are  linked  into  a  chain  that  is 
driven  around  the  outer  edge  of  a  guide 
bar  by  a  powerhead  that  incorporates  a 
gasoline  engine  or  electric  motor. 

In  1978,  approximately  100,000 
persons  required  medical  attention  after 
they  were  injured  by  chain  saws.  An 
estimated  23,000  of  these  injuries 
occurred  when  the  user  experienced  a 
phenomenon  known  as  "kickback," 
which  is  a  sudden  and  potentially 
violent  rearward  and/or  upward 
movement  of  the  chain  saw  that  can  be 
caused  by  interference  with  the 
movement  of  the  chain.  This  sudden  and 
often  unexpected  kickback  can  propel 
the  moving  saw  chain  into  contact  with 
the  operator,  often  with  serious  results. 
The  great  majority  of  kickback  accidents 
are  believed  to  be  caused  by  the  chain 
striking  wood  or  another  object  in  the 
upper  quadrant  of  the  tip  of  the  bar.  This 
type  of  kickback  is  caused  by  a 
tendency  for  the  chain  to  catch  or  dig 
into  the  wood  as  the  chain  links  travel 
around  the  radius  at  the  end  of  the  bar. 
Since  this  type  of  kickback  causes  a 
rotational  movement  of  the  chain  saw,  it 
is  often  referred  to  as  rotational 
kickback. 

A  number  of  devices  have  been 
developed  in  attempts  to  reduce  the  risk 
of  kickback  occurring  or  to  reduce  the 
likelihood  of  injury  if  it  occurs.  For 
example,  one  way  to  help  prevent  nose- 
tip  kickback  is  to  provide  a  guard  to 
cover  the  chain  at  the  upper  quadrant  of 
the  tip  of  the  blade,  thereby  protecting 
the  chain  from  contact  in  this  area. 

Another  mechanism  that  may  provide 
protection  is  a  chain  brake  intended  to 
stop  the  chain  when  kickback  occurs. 
Some  chain  brakes  are  designed  to  be 
actuated  by  contact  of  the  operator's 
hand  with  a  hand  guard  as  the  saw 
rotates  or  moves  back,  while  other  types 
of  chain  brakes  are  designed  to  be 
actuated  automatically  by  an  intertial 
sensing  device. 

There  also  are  features  that  can  be 
provided  in  the  design  of  the  saw  chain 
or  guide  bar  that  will  reduce  the  amount 
of  energy  the  chain  saw  will  develop 


during  kickback.  There  are  a  number  of 
chain  designs  intended  to  reduce  the 
degree  of  kickback  that  can  occur  when 
contact  takes  place  at  the  tip  of  the  bar. 
A  cutting  link  of  a  saw  chain  usually 
includes  a  "depth  gauge"  which  partially 
shields  the  cutting  element  so  it  iwill  not 
dig  in  too  deeply.  Chain  designs  used  to 
minimize  kickback  Include  (1)  guard 
links  to  partially  shield  the  depth  gauge 
and  cutting  element  (2)  modification  of 
the  shape  or  contour  of  the  depth  gauge. 
(3]  modification  of  the  overall  shape  and 
dimensioning  of  the  cutter,  and  (4) 
combinations  of  the  above.  It  has  also 
been  foimd  that  reducing  the  radius  of 
ciu^rature  at  the  end  of  the  guide  bar  will 
reduce  the  energy  developed  during 
rotational  kickback. 

By  a  letter  dated  March  21, 1977,  John 
Purtle,  Esq.,  of  Batesville,  Arkansas, 
petitioned  the  Commission  (Petition  CP 
77-10)  to  begin  proceedings  imder 
section  7  of  the  Consumer  Product 
Safety  Act  (CPSA)  to  develop  a 
mandatory  consiuner  product  safety 
standard  to  "minimize  and  prevent 
jchain  saw  kickback."  Mr.  PUrtle 
suggested  that  every  chain  saw 
incorporate  "a  chain  saw  brake,  a  nose- 
tip  guard,  a  kill  switch  or  other  safety 
device." 

While  the  Commission's  staff  was 
evaluating  this  petition,  the  Chain  Saw 
Manufacturers  Association  (CSMA). 
now  the  Portable  Power  Equipment 
Manufacturers  Association  (PPEMA), 
recommended  that  the  petition  be 
denied  on  the  ground  that  a  mandatory 
standard  was  not  needed  because  the 
industry  was  taking  significant 
voliuitary  steps  to  address  the  chain 
saw  kickback  hazard. 

In  December,  1977,  CSMA  proposed  a 
joint  18-month  effort  with  the 
Commission  to  develop  a  voluntary 
performance  standard. 

Subsequentiy,  the  Commission  denied 
petition  CP  77-10  (43  FR  26103;  June  18. 
1978)  and.  later  the  same  month, 
formally  agreed  to  participate  with 
CSMA  in  a  joint  effort  to  develop  a 
voluntary  performance  standard  to 
reduce  chain  saw  kickback  injuries. 

On  December  21, 1978,  CSMA 
submitted  a  draft  standard  to  the 
Commission.  That  standard  provided  for 
a  specified  test  apparatus  to  measure 
the  maximum  energy  generated  at  the 
tip  of  the  chain  bar  at  the  initial  moment 
of  kickback.  The  1978  draft  standard 
proposed  a  computer  model  to  translate 
the  maximum  energy  measurement  into 
the  angle  that  the  saw  would  rotate 
toward  an  operator.  In  making  this 
translation,  the  model  used  (1)  the 
energy  measurement  (2)  information 
decribing  certain  key  characteristics  of 
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the  saw  being  tested.  (3)  rules  for 
converting  the  measured  total  energy 
into  horizontal,  vertical  and  rotational 
energy  components,  and  (4]  formulas 
intended  to  describe  the  influence  of  the 
operator's  hands  on  the  handles  during 
kickback.  The  result  was  a  "Derived 
Angle  of  Rotation."  which  would  be 
compared  to  acceptance  criteria  to 
determine  whether  the  saw  met  or  failed 
the  requirements. 

The  Commission's  preliminary 
evaluation  of  CSMA's  draft  standard 
and  rationale  left  serious  doubts  that  the 
standard  as  submitted  would 
adequately  reduce  injuries  associated 
with  chain  saw  kickback.  Perhaps  the 
most  significant  of  these  doubts  were 
caused  by  the  lack  of  data  on  how  well 
the  angle  of  rotation  calculated  by  the 
computq^  program  would  correlate  to 
actual  situations  where  a  chain  saw  was 
tested  for  kickback  while  being  held  by 
a  user  and  on  whether  the  test 
procedure  was  reproducible  and 
repeatable.  Because  of  the  doubts  about 
the  effectiveness  of  the  standard 
submitted  by  CSMA.  the  Commission 
decided  to  begin  a  proceeding  to 
develop  a  cham  saw  standard  itself.  As 
provided  in  section  9  of  the  Consumer 
Product  Safety  Act  as  it  existed  at  that 
time,  the  Corr.niission  published  a 
Federal  Register  notice  announcing  its 
determination  to  develop  a  standard 
itself  and  requesting  public  comment  on 
the  determination.  45  FR  62392; 
September  18, 1980.  After  considering 
the  36  comments  received  on  that  notice, 
the  Commission  commenced  the 
proceeding  to  develop  a  standard  by 
publishing  a  Notice  of  Proceeding  in  the 
Federal  Register  of  May  11, 1981. 46  FR 
26262. 

In  August  of  1981.  the  Omnibus 
Budget  Reconciliation  Act  of  1981 
amended  the  Consumer  Product  Safety 
Act  to  require  that  a  proceeding  to 
develop  a  consumer  product  safety  rule 
be  commenced  by  publication  of  an 
advance  notice  of  proposed  rulemaking 
("ANPR").  which  differed  from  the 
previously-required  Notice  of 
Proceeding.  Therefore,  the  Commission, 
on  May  5. 1982,  published  an  ANPR 
addressing  chain  saw  kickback  and 
ivithdrew  the  Notice  of  Proceeding.  47 
FR  19369.  The  ANPR  addressed 
rotational  kickback  from  both  electric 
and  gasoline-powered  chain  saws. 

In  the  meantime,  CSMA  had 
continued  to  develop  the  draft  voluntary 
standard  that  it  had  previously 
submitted  to  the  Commission.  In 
December  of  1981,  CSMA  submitted  an 
improved  version  of  this  standard  to  the 
Commission  and  to  the  American 
National  Standards  Institute  (ANSI). 


This  1981  version  of  the  standud 
contained  a  completely  new  computer 
program  for  calculating  the  kickback 
angle. 

ANSI  began  the  process  of  reviewing 
the  CSMA  standard  for  consideration  as 
an  amendment  to  ANSI's  voluntary 
standard  for  chain  saws  that  was  then 
in  effect.  In  the  ANPR  published  on  May 
5, 1982,  the  Commission  acknowleged 
the  progress  that  had  been  made  toward 
developing  a  voluntary  standard  and 
affirmed  that  the  Commission's  staff  had 
been  directed  to  participate  in  the  ANSI 
review  process. 

Since  publication  of  the  ANPR.  the 
Commission's  staff  has  continued  to 
participate  in  industry's  effort  to 
upgrade  its  voluntary  standard  to 
address  chain  saw  Idckback.  The 
Conunission  staffs  effort  has 
contributed  to  several  significant 
changes  in  the  original  kickback 
standard  submitted  to  ANSI  by  CSMA 
On  May  20, 1965,  the  ANSI  B175 
Committee  submitted  the  standard  it  has 
developed  to  ANSI's  Board  of  Standards 
Review  for  its  review  and  approval.  The 
Board's  approval  became  final  on  July 
18,1985. 

B.  Statutory  Framework  for  Consumer 
Product  Safety  Standards 

Section  9  of  the  Consumer  Product 
Safety  Act  (the  "CPSA"),  15  U.S.C.  2058, 
as  amended,  incorporates  procedures 
that  favor  voluntary  standards  under 
certain  defined  circumstances  where  the 
voltmtary  standard  will  adequately 
reduce  the  risk  and  it  is  expected  that 
substantial  compliance  with  the 
voluntary  standard  will  be  achieved. 
Under  the  procedures  established  by 
section  9  of  the  CPSA,  a  proceeding  for 
the  development  of  a  consumer  product 
safety  rule  is  commenced  by  the 
publication  in  the  Federal  Register  of  an 
advance  notice  of  proposed  rulemaking 
("ANPR")  which  shall: 

1.  Identify  the  product  and  the  risk  of 
injury; 

2.  Include  a  summary  of  each  of  the 
regulatory  alternatives  under 
consideration  (Including  voluntary 
standards); 

3.  Include  information  with  respect  to 
any  relevant  existing  standard  and  a 
summary  of  the  reasons  the  Commission 
believes  preliminarily  that  such 
standard  does  not  adequately  reduce  the 
risk: 

4.  Invite  interested  persons  to  submit 
comments  on  the  risk  of  injury  and  on 
possible  alternatives  for  addressing  the 
risk; 

5.  Invite  persons  to  submit  all  or  part 
of  an  existing  standard  as  a  proposed 
consumer  product  safety  standard:  and 


6.  Invite  persons  to  submit  a  statement 
of  intention,  and  a  plan,  to  modify  or 
develop  a  voluntary  consumer  product 
safety  standard  to  address  the  risk. 

If  the  Commission  determines  that  an 
existing  standard  submitted  to  it  in 
response  to  the  ANPR  would  adequately 
reduce  the  risk,  it  may  publish  such 
standard  as  a  proposed  consumer 
product  safety  rule.  On  the  other  hand,  if 
the  Commission  determines  that  a  plan 
to  develop  a  voluntary  standard, 
submitted  to  it  in  resfionse  to  the  ANPR, 
will  result  in  a  voluntary  standard  that 
will  adequately  reduce  the  risk  and  that 
it  is  likely  that  there  will  be  substantial 
compliance  with  such  voluntary 
standard,  the  Commission  is  required  to 
terminate  the  rulemaking  proceeding. 

Before  the  Commission  may  publish  a 
proposed  mandatory  safety  rule.  It  must 
prepare  a  preliminary  regulatory 
analysis  containing: 

1.  A  preliminary  description  of  the 
potential  benefits  and  costs  of  the  rule. 

2.  A  discussion  of  the  reasons  any 
standard  submitted  to  the  Commission 
in  response  to  the  ANPR  was  not 
published  by  the  Commission  as  a 
proposed  rule; 

3.  A  discussion  of  the  reasons  for  the 
Commission's  determination  that  any 
plan  to  develop  a  voluntary  standard, 
submitted  in  response  to  the  ANPR, 
would  not.  within  a  reasonable  time,  be 
likely  to  result  in  the  development  of  a 
voluntary  standard  that  would 
adequately  reduce  Lhe  risk;  and 

4.  A  description  of  any  reasonable 
alternatives  to  the  proposed  rule  and  a 
summary  of  their  costs  and  benefits, 
together  with  a  brief  explanation  of  why 
such  alternatives  should  not  be 
published  as  a  proposed  rule. 

With  regard  to  a  risk  that  is  addressed 
by  a  voluntary  standard  that  has  been 
adopted  and  implemented  by  persons 
that  would  be  subject  to  a  Commission 
rule  concerning  the  same  risk  of  injury, 
the  Commission  may  not  issue  a  final 
mandatory  standard  unless  it  finds  that 
comphance  with  the  voluntary  standard 
is  not  likely  to  result  in  the  adequate 
reduction  of  the  risk  or  that  it  is  unlikely 
that  there  will  be  substantial  compliance 
with  the  voluntary  standard. 

Among  the  other  findings  the 
Commission  is  required  to  make  before 
it  can  issue  a  final  safety  standard  for  a 
product  are:  That  the  rule  is  reasonably 
necessary  to  reduce  an  unreasonable 
risk;  that  the  rule  is  in  the  public 
interest;  that  the  benefits  of  the  rule 
beeu'  a  reasonable  relationship  to  its 
costs;  and  that  the  rule  imposes  the  least 
burdensome  requirement  that 
adequately  reduces  the  risk. 
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Thus,  it  can  be  seen  that  the 
Conunission's  enabling  legislation 
embodies  a  strong  preference  for 
voluntary  standards  in  those  instances 
where  the  voluntary  standard  can  be 
expected  to  adequately  reduce  the  risk. 
In  fact,  at  two  points  in  the  statutory 
procedures  described  above,  the 
Commission  is  required  to  terminate  a 
proceeding  in  favor  of  voluntary 
standards  activities  that  apparently  will 
adequately  reduce  the  risk  of  injury 
associated  with  the  product  in  qu^tion. 

C.  The  ANSI  iGckback  Standard 

The  kickback  standard  developed  by 
ANSI,  with  the  participation  of  industry 
and  the  Commission's  staff,  establishes 
a  45  degree  maximum  Computed 
Kickback  Angle  or  Chain  Stop  Angle  for 
gasoline-powered  chain  saws  below  3.8 
cubic  inch  displacement  (c.i.d.).  It 
requires  all  saws  below  3.8  c.i.d.  to  have 
at  least  two  separate  features  to  reduce 
the  risk  of  injury  from  kickback,  such  as 
a  bar-tip  guard,  chain  brake,  low-  or 
reduced-kickback  saw  chain,  reduced- 
kickback  giiide  bar,  or  other  feature 
demonstrated  to  reduce  significantly  the 
risk  of  injury  from  kickback.  In  addition, 
among  other  provisions,  the  standard: 
— Requires  all  chain  saws  to  have  a 

hand  guard; 
— Requires  chain  saws  3.8  c.i.d.  and 

above  that  do  not  meet  the  45  degree 

acceptance  criteria  to  be  equipped 

with  a  feature  to  reduce  the  risk  of 

injury  from  kickback,  such  as  a  bar  tip 

guard,  chain  brake,  etc.; 
— Defines  performance  requirements  for 

replacement  saw  chain  and  deHnes 

low-kickback  saw  chain; 
— Establishes  label  requirements  for 

power  heads  and  replacement  saw 

chain;  and 
— Requires  owners'  manuals  to  contain 

improved  safety  instructions. 

The  Commission's  staff  has  evaluated 
the  computer  program  in  the  ANSI 
standard  and  concluded  that  the 
computer  program  provides  a 
reasonable  means  to  predict  the 
"Computed  Kickback  Angle"  and  that 
the  computer  model  can  substitute  for 
hand-held  tests  as  a  means  to  determine 
the  kickback  capability  of  a  saw.  See 
"Evaluation  of  the  Chain  Saw  'Kickback' 
Computer  Program,"  Lynda  Santelli, 
February  1985. 

The  ANSI  standard  applies  only  to 
gasoline-powered  chains  saws,  and  the 
data  available  to  the  Commission 
indicate  that  about  10  percent  of  chain 
saws  sold  are  powered  by  electric 
motors.  However,  the  Commission 
concludes  that  the  safety  features 
required  by  the  ANSI  standard  will  be 
incorporated  in  electric  chain  saws  as 
well.  Underwriters  Laboratory  ("UL") 


has  indicated  that  it  will  issue  a  new 
standard  for  electric  chain  saws,  UL 
1662,  to  adopt  the  requirements  that  are 
in  the  ANSI  standard  for  gasoline- 
powered  saws.  UL  expects  that  work  on 
UL  1662  will  be  completed  by  January 
1986.  In  the  discussions  in  this  notice 
concerning  the  effectiveness  of  the  ANSI 
standard,  however,  it  is  assumed  that 
such  devices  have  not  been 
incorporated  in  electric  chain  saws. 

Based  on  the  kickback  performance  of 
chain  saws  currently  on  the  market  that 
comply  with  the  proposed  ANSI 
standard  and  on  the  Commission's 
staffs  analysis  of  injury  data,  the  staff 
estimates  that  there  might  be  a  70-80 
percent  reduction  in  rotational  kickback 
injuries  with  chain  saws  that  comply 
with  the  ANSI  standard,  compared  to 
chain  saws  that  do  not  provide  the 
elements  of  kickback  protection  that  are 
required  by  the  ANSI  standard.  These 
CPSC  staff  estimates  of  the  injury 
reduction  that  can  be  expected  from  the 
ANSI  standard  were  arrived  at  in  the 
following  manner.  The  Commission's 
staff  examined  reports  of  a  number  of 
actual  incidents  where  rotational 
kickback  injuries  occurred,  to  determine 
the  angle  that  saws  had  to  kick  back  to 
produce  the  injuries.  From  these  data, 
the  staff  estimated  that  a  hand  guard 
plus  the  45-degree  limitation  in  the  ANSI 
standard  might  have  prevented  about  67 
percent  of  the  injuries  in  the  sample  of 
injuries  studied.  However,  since  some  of 
the  saws  that  are  being  manufactured  in 
compliance  with  the  ANSI  standard 
produce  kickback  angles  of  less  than  45 
degrees,  the  Commission's  staff  also 
computed  the  percentage  of  injuries  that 
might  be  reduced  if  chain  saws  were 
limited  to  maximum  kickback  angles  of 
35.  25,  or  15  degrees.  The  staff  concluded 
that  these  lower  kickback  angles  would 
reduce  injuries  by  about  73,  81,  and  87 
percent,  respectively.  After  considering 
these  latter  figures,  the  Commission's 
staff  concluded  that  the  ANSI  standard 
might  reduce  rotational  kickback 
injuries  by  70-80  percent.  For  a  more 
detailed  explanation  of  the  basis  for  the 
Commission's  estimates  of  the 
effectiveness  of  the  ANSI  standard,  see 
"Chain  Saw  Rotational  Kickback 
Injuries — A  Baseline  Study  and 
Evaluation  of  the  Revised  ANSI  B175 
Standard  (1985)."  Rae  Newman  and 
Leonard  Schachter.  September  1984,  and 
"Potential  Effectiveness  of  the 
Rotational  Kickback  Amendment  to  the 
Voluntary  Chain  Saw  Standard  (ANSI 
B175,  Revised  1985),"  Rae  Newman, 
February  14. 1985. 

The  Commission's  staff  has  also 
estimated  that  the  kickback  standard 
may  increase  the  average  price  of  chain 
saws  by  about  $5  per  saw,  or  less  than 


two  percent  of  the  average  price  of  a 
chain  saw.  It  may  also  increase  the 
average  price  of  a  loop  of  replacement 
chain  by  about  two  dollars,  or  10 
percent  of  the  average  price  of  a 
replacement  chain.  "The  staff  estimates 
that  the  standard's  benefits  from  injury 
reduction  will  exceed  the  costs  even 
when  the  lives  expected  to  be  saved  by 
the  safety  features  of  the  standard  are 
not  taken  into  consideration.  (The  staff 
estimates  that  about  ten  deaths  per  year 
would  be  avoided  if  all  of  the  chain 
saws  currently  used  by  consumers 
conformed  to  the  ANSI  kickback 
standard.)  For  a  more  detailed 
discussion  of  the  economic  ramifications 
of  the  ANSI  standard,  see  "Preliminary 
Economic  Assessment  of  the  Chain  Saw 
Standard,"  Gregory  Rodgers,  March 
1985. 

The  Commission  also  believes  that 
virtually  all  of  the  gasoline-powered 
chain  saws  sold  in  the  United  States  will 
conform  to  the  ANSI  kickback  standard. 
This  prediction  is  based  largely  on  the 
fact  that  the  manufacturers  of  chain 
saws  voting  for  the  standard  on  the 
ANSI  B175  committee  account  for  over 
90  percent  of  the  chain  saws  shipped  in 
the  United  States.  In  addition,  several 
small  manufacturers  that  are  not 
members  of  the  ANSI  committee  have 
indicated  that  they  already  conform  or 
intend  to  conform  to  the  standard. 
Further,  the  five  major  saw  chain 
manufacturers,  which  account  for  over 
90  percent  of  the  original  equipment  and 
replacement  saw  chain  sold  in  the 
United  States,  have  saw  chain  in 
production  that  is  expected  to  be 
designated  "low-kickback"  chain  imder 
the  criteria  established  by  the  standard. 
Lastly,  the  Commission  has  not  been 
informed  by  any  chain  saw 
manufacturer  that  it  does  not  intend  to 
comply  with  the  standard. 

For  more  information  concerning  the 
background  of  this  proceeding  and  the 
issues  involved  in  it  see  the  previously 
published  ANPR  and  Notice  of 
Proceeding  and  the  staffs  "Briefing 
Package  on  Termination  of  the 
Proceeding  to  Develop  a  Consumer 
Product  Safety  Rule  for  Chain  Saws," 
July  1985.  Copies  of  these  and  other 
relevant  documents  can  be  obtained 
from  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Conunission. 
Washington.  D.C.  20207;  telephone  (301) 
492-6800. 

0.  Comments  on  the  ANPR 

The  Commission  received  28 
conunents  on  the  ANPR.  In  the 
discussion  below,  the  Commission 
addresses  the  comments  that  raised 
significant  issues  relevant  to  the 
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Commission's  determination  to  defer  to 
the  ANSI  standard  and  to  terminate  its 
rulemaking  proceeding. 

Opinions  About  a  Mandatory  Standard 

Several  of  the  comments  expressed 
approval  of  the  possibility  of  issuing  a 
mandatory  nile  addressing  chain  saw 
kickback.  A  number  of  other  conmients 
expressly  or  impliedly  opposed  a 
mandatory  standard.  Where  the 
conunenters  gave  specific  reasons  for 
their  opinions,  the  reasons  and  the 
Commission's  reaction  to  them  are 
discussed  under  the  particular  topics 
noted  below. 

Professional  Saws 

Two  of  the  commenters  indicated  that 
they  believed  that  the  Commission 
should  not  regulate  chain  saws  used  by 
piofessionals.  The  stated  reason  was 
tfa  at  the  cutting  performance  of  such 
saws  should  not  be  reduced. 

The  issue  of  whether  it  was  feasible  to 
exempt  chain  saws  intended  for  the  use 
of  professionals  from  the  scope  of  the 
standard  was  considered  by  the 
participants  in  the  development  of  the 
ANSI  standard.  This  consideration  was 
at  least  part  of  the  basis  for  the 
limitation  of  the  scope  of  the  standard's 
performance  requirements  to  saws 
below  3.8  cubic  inch  displacement 
(c.i.d.),  since  professionals  could  be 
expected  to  comprise  a  larger  portion  of 
the  users  of  such  large  saws  than  of  the 
smaller  saws  more  typically  used  by 
consumers.  In  addition,  it  was 
recognized  that  professionals  also  use 
many  of  the  same  models  of  chain  saws 
that  consumers  use.  During  development 
of  the  ANSI  standard,  it  was  decided 
that  it  was  not  feasible  for  the  seller  of  a 
chain  saw  to  determine  who  might  be  a 
professional  user.  Therefore,  the  ANSI 
standard  does  not  specifically  exem])t 
"professional"  saws  under  3.8  cl.d.  from 
the  standard's  requirements.  However, 
the  standard  does  allow  the  sale  of  saw 
chain  that  is  not  of  the  low-or  reduced- 
kickback  types  and  the  sale  of  other 
chain  saw  components  that  are  not 
specifically  designed  to  reduce 
kickback.  Therefore,  a  professional  (or 
other)  user  who  wishes  to  do  so  may 
obtain  [ti\htr  by  purchase  or  by 
substitution  of  components]  a  diain  saw 
that  does  not  incorporate  any  particular 
safety  featwes  that  are  perceived  as 
detracting  from  the  performance  of  the 
saw.  Thus,  the  ANSI  standard  addresses 
the  concerns  raised  by  these 
commenters  about  reducing  the 
performance  of  saws  used  by 
professionals. 


Performance  of  Chain  Saws 

In  a  related  comment,  a  commenter 
contended  that  purchasers  would  not 
buy  chain  saws  that  incorporated 
features  that  detracted  from  the 
performance  of  the  chain  saw.  In 
considering  this  commnent,  it  should  be 
kept  in  mine  that  none  of  the 
requirements  of  the  ANSI  standard 
requires  that  performance  be  reduced.  In 
addition,  the  use  of  low-  or  reduced- 
kickback  chains  and  guide  bars  is  not 
expected  to  greatly  decrease  the  cutting 
efficiency  of  the  chain  saws  using  such 
devices.  In  any  event,  manufacturers  are 
in  the  best  position  to  judge  whether  any 
performance  penalty  associated  with 
their  antikickback  devices  is  warranted 
in  view  of  alternative  ways  to  comply 
with  the  ANSI  standard.  Lastly,  since 
the  performance  requirements  of  the 
ANSI  standard  are  applicable  to  the 
majority  of  chain  saws  suitable  for 
consumer  use,  the  limited  alternatives 
should  make  it  unlikely  that  consumers 
will  forego  the  purchase  of  a  chain  saw 
as  the  result  of  any  perception  that  the 
performance  of  the  device  is  not 
optimum. 

Particular  Features  of  Chain  Saws 

A  number  of  comments  concerned 
particular  features  of  chain  saws.  These 
comments  are  discussed  below. 

1.  Chain.  One  comment  suggested  that 
low-kickback  chain  should  be  required 
for  chain  saws  (along  with  low-kickback 
guide  bars).  The  intent  of  this 
suggestion,  however,  is  addressed  by 
the  performance  requirement  of  the 
standard  that  limits  the  tendency  of  the 
chain  saw  to  rotate  during  kickback  or 
that  stops  movement  of  the  chain  before 
a  45  degree  rotation  is  achieved.  The 
goal  of  this  commenter's  suggestion  is 
also  furthered  by  the  standard's 
requirement  that  at  least  two  features 
must  be  provided  to  address  the  risk  of 
kickback. 

During  the  development  of  the 
standard,  it  was  decided  that  the 
standard  should  be  as  performance- 
oriented  as  possible  in  order  to  minimize 
any  additional  burden  on  manufacturers 
and  to  encourage  continued 
development  of  safety  features  across  a 
wide  variety  of  technical  approaches  to 
the  problem  of  kickback.  For  these 
reasons,  no  particular  safety  feature 
other  than  a  handguard  is  required  by 
the  standard.  As  a  practical  matter, 
however,  the  Commission  beheves  that 
virtually  all  chain  saw  manufacturers 
v/ill  use  low-  or  reduced-kickback  chain 
as  one  of  the  two  features  to  address 
kickback  that  are  required  by  the 
standard. 


2.  Guide  bars.  See  the  discussion  in 
the  preceding  paragraph. 

3.  Chain  brakes.  Several  comments 
addressed  the  subject  of  chain  brakes. 
One  comment  expressed  concern  that 
any  standard  that  was  developed  might 
not  include  a  chain  brake  as  one  of  the 
ways  the  standard  would  provide  for  the 
reduction  of  kickback  injuries.  This 
commenter  was  concerned  that  such  a 
standard  would  discourage  the  use  of  a 
safety  feature  that  could  address  modes 
of  injury  other  than  just  rotational 
kickback. 

Another  commenter  stated  that,  in  his 
view,  the  state  of  the  art  of  chain  brakes 
had  not  advanced  to  the  point  that  chain 
brakes  should  be  reUed  on  as  the  sole 
means  to  address  the  kickback  hazard. 

The  concern  raised  by  the  first  of 
these  commenters  is  addressed  by  the 
provision  of  the  standard  permitting  a 
"stopped  chain"  method  of  complying 
with  the  standard.  The  second 
commenter's  concern  is  addressed  by 
the  standard's  permitting  numerous 
other  ways  to  comply  and,  ptu-ticularly, 
by  the  requirement  that  at  least  two 
separate  features  be  provided  to  protect 
against  kickback. 

Another  commenter  suggested  that 
chain  brakes  should  be  required. 
However,  the  data  available  to  the 
Commission  do  not  clearly  establish  the 
efficacy  of  chain  brakes  as  a  generic 
device  for  protection  against  rotational 
kickback  injuries.  Thus,  the  data 
currentiy  available  do  not  seem  to 
support  this  commenter's  suggestion. 
However,  chain  brakes  meeting  the 
performance  requirements  of  the  ANSI 
standard  are  allowed  as  means  for 
reducing  kickback  under  the  standard. 

On  the  other  hand,  the  protection  to 
be  provided  by  chain  brakes  complying 
with  the  standard's  "stopped  chain" 
requirements  would  not  exceed  the 
protection  provided  by  the  requirement 
of  the  standard  that  rotation  during 
kickback  be  limited  to  45  degrees.  Thus, 
a  requirement  that  favors  chain  brakes 
over  other  alternatives  as  a  means  of 
combating  rotational  kickback  would 
not  appear  to  be  justified. 

The  ANSI  committee  has  indicated 
that  it  will  address  chain  saw  injuries 
other  than  those  from  rotational 
kickback  in  the  future.  The  Committee 
has  established  a  goal  of  December  1986 
to  develop  requirements  covering  these 
other  injuries.  The  Commission  expects 
that  the  efficacy  of  chain  brakes  to 
address  some  of  these  other  types  of 
injuries  will  be  examined  during  that 
effort 

Also,  see  the  discussion  below 
concerning  two-handed  operation  for  an 
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additional  comment  related  to  chain 
brakes. 

4.  Chain  guards.  One  commenter 
stated  that  guards,  which  could  cover 
the  length  of  the  guide  bar  and  could 
therefore  protect  the  user  from  contact 
with  the  chain  during  kickback,  should 
be  required.  The  ANSI  standard  does 
not  adopt  this  suggestion,  although 
effective  guards  would  be  an  acceptable 
way  to  comply  with  the  standard's 
requirement  for  an  additional  feature  "to 
reduce  the  risk  of  injury  from  kickback." 

In  the  Commission's  view,  the 
standard's  approach  to  kickback 
protection  is  superior  to  single 
requirement  for  a  guard.  The  presence  of 
a  chain  guard  that  would  effectively 
protect  the  user  from  kickback  injury 
could  prevent  the  use  of  the  saw  in 
certain  ways,  such  as  where  it  was 
desired  to  cut  using  the  top  of  the  bar.  In 
addition,  depending  on  the  design,  the 
use  of  the  guards  may  involve 
signiFicant  increases  in  the  cost  and 
weight  of  the  saw.  For  these  reasons,  it 
is  unlikely  that  the  Commission  would 
have  included  a  requirement  for  guards, 
other  than  a.hand  guard,  had  the 
Commission  proceeded  to  develop  a 
mandatory  standard. 

5.  Tip  guards.  As  discussed  above, 
rotational  kickback  can  be  prevented  by 
installing  a  guard  at  the  tip  of  the  guide 
bar  to  prevent  contact  with  the  chain  at 
the  point  most  likely  to  cause  kickback. 
However,  the  presence  of  a  tip  guard 
can  prevent  the  saw  from  being  used  for 
boring  cuts  or  for  work  that  is  larger 
than  the'  length  of  the  guide  bar.  One 
commenter  noted  such  practical 
disadvantages  to  the  presence  of  a  tip 
guard  as  one  reason  why  the  tip  guard 
should  not  be  relied  on  as  the  sole 
means  of  kickback  protection.  This 
commenter  also  noted  that  there  can  be 
no  assurance  that  a  removable  tip  guard 
will  be  in  place  when  a  kickback 
incident  occurs. 

Although  a  tip  guard,  when  in  place, 
can  provide  virtually  complete 
protection  against  rotational  kickback, 
the  standard  does  not  require  its  use  for 
the  reasons  noted  by  this  commenter. 
Furthermore,  saws  equipped  with  a 
removable  bar  tip  guard  must  have  the 
guard  removed  when  being  tested  to 
determine  the  energy  generated  during 
kickback  under  the  standard.  However, 
because  of  the  high  degree  of  protection 
available  to  those  consumers  who  do 
use  a  tip  guard,  the  Commission  agrees 
with  allowing  the  tip  guard  to  be  one  of 
the  required  two  separate  features  to 
reduce  the  risk  of  injury  from  kickback. 

6.  Handle  position.  One  commenter 
noted  the  undesirability  of  having 
handles  that  are  too  close  together  or 
too  far  forward.  These  factors,  which 


could  decrease  the  resistance  of  a  saw 
to  rotation  during  kickback,  are 
accounted  for  in  the  computer  program 
that  predicts  the  angle  through  which 
the  saw  would  rotate  as  the  result  of  the 
energy  produced  in  the  kickback  test 
apparatus.  Thus,  this  commenter's 
concern  is  addressed  by  the  standard. 

7.  Bow  bars.  One  conmienter 
suggested  that  bow-type  guide  bars 
shoud  not  be  allowed  because  of  their 
allegedly  strong  kickback 
characteristics.  Bow  guide  bars  are 
considered  to  be  professional  cutting 
tools  and  are  not  addressed  in  the 
standard.  Similarly,  the  Commission 
could  not  regulate  these  products  by  a 
mandatory  standard  unless  it  could  t>e 
shown  that  bow  guide  bars  are  used 
more  than  occasionally  by  consumers, 
among  other  necessary  Hndings. 

8.  Two-handed  operation.  One 
comment  suggested  that  there  should  be 
a  requirement  that  chain  saws  have  a 

,  device  that  woud  require  two-handed 
operation  by  activating  a  chain  brake 
when  either  hand  is  not  in  place.  While 
this  may  be  a  useful  feature  to  protect 
against  other  types  of  injury  associated 
with  one-handed  operation,  the  data 
available  to  the  Commission  do  not 
show  that  one-handed  operation  is 
connected  with  a  significant  number  of 
rotational  kickback  injuries. 
Accordingly,  the  Commission  does  not 
believe  that  a  requirement  that  would 
impose  the  extra  cost  weight,  and 
complexity  of  such  a  device  would  be 
justified  in  the  context  of  a  proceeding 
to  develop  a  standard  to  address 
rotational  kickback.  However,  as 
discussed  above  in  the  response  to 
comments  on  chain  bracks,  the  ANSI 
committee  will  be  addressing  injuries 
other  than  those  from  rotational 
kickback  in  the  future. 

9.  Throttle  locks.  A  conunenter 
suggested  that  the  use  of  throttle  locks, 
that  enable  the  saw's  chain  to  rotate 
without  the  trigger  being  continuously 
depressed,  should  be  prohibited. 
However,  the  Commission  has  no  data 
showing  that  the  presence  of  such  a 
control  has  contributed  significantly  to 
rotational  kickback  incidents.  Whether 
such  a  control  contributes  to  other 
accident  scenarios  can  be  examined  in 
the  effort  that  the  ANSI  committee  will 
take  to  address  injuries  other  th£[n  those 
caused  by  rotational  kickback. 

Service  and  Maintenance 

One  conunenter  noted  that  safety 
features  that  are  difficult  to  maintain 
can  add  to  the  user's  risk.  Accordingly, 
the  commenter  suggested  that  chain 
saws  should  be  sold  only  by  dealers 
who  are  qualified  to  service  them.  In 
response  to  this  comment,  the 


Commission  notes  that  it  does  not  have 
the  statutory  authority  to  require  what 
the  comment  suggests.  Furthermore, 
there  appear  to  be  few  data  showing 
any  connection  between  injury  rates 
and  improperly  operating  or  maintained 
chain  saws.  In  any  event,  however,  the 
fact  that  the  standard  requires  the 
provision  of  two  features  to  protect 
against  kickback  should  minimize  the 
effect  of  any  degradation  of  protection 
due  to  lack  of.  or  improperly  performed, 
maintenance. 

Education 

By  far  the  largest  number  of 
commenters  pointed  out  the  value  of 
education  of  the  user  as  a  means  to 
reduce  kickback  injuries.  Some  of  these 
comments  suggested  that  user  educabon 
should  be  the  only  step  taken  to  address 
this  hazard.  Other  commenters 
suggested  user  education  in  combination 
with  other  remedial  steps. 

The  Commission  agrees  that  consumer 
education  is  a  critical  part  of  any  effort 
to  reduce  kickback  injuries.  The 
standard  addresses  this  area  by 
requiring  labeling  of  the  chain  saw 
powerhead  and  of  replacement  chain. 
Also,  extensive  instructions  for  safe 
operation  are  required  to  be  included  in 
the  owners  manual  supplied  by  the 
chain  saw  manufacturer.  Tliese  types  of 
labeling,  warnings,  and  instructions 
constitute  the  only  types  of  consimier 
education  that  the  Commission  could 
require  if  it  proceeded  to  develop  a 
mandatory  rule.  However,  the 
Commission  will  continue  to  encourage 
manufacturers  of  these  products  to  offer 
additional  safety  training  for  purchasers 
of  their  products,  as  some 
manufacturers,  distributors,  or  retailers 
now  provide. 

Voluntary  standard 

Several  commenters  urged  the 
Commission  to  cooperate  in  the 
development  or  adoption  of  a  voluntary 
standard  as  the  most  appropriate  way  to 
address  the  risks  from  rotational 
kickback  of  chain  saws. 

Some  of  these  commenters  urged  the 
pursuit  of  a  voluntary  standard  because 
of  what  they  viewed  as  inherent 
disadvantages  of  a  mandatory  standard. 
While  the  Commission  would  agree  with 
many  of  the  perceived  disadvantages  of 
mandatory  regulation  where,  as  here, 
there  is  an  adequate  voluntary  standard 
developed  that  is  expected  to  be 
substantially  complied  with  by  the 
affected  industry,  it  should  be  noted  diat 
where  such  conditions  do  not  exist, 
fulfillment  of  the  Commission's  statutory 
responsibihty  to  reduce  unreasonable 
risks  of  injury  in  consumer  products 
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may,  in  other  contexts,  require  the 
development  and  issuance  of  mandatory 
regulations. 

One  chain  saw  manufacturer,  while 
also  opposing  mandatory  standards, 
contended  that  voluntary  standards 
present  many  of  the  same 
disadvantages.  In  this  manufacturer's 
view,  these  disadvantages  included 
inhibiting  research  and  development  of 
other  ways  to  reduce  the  hazard 
because  manufacturers  would  have  a 
tendency  merely  to  go  along  with 
whatever  provisions  are  developed  for 
the  standard  rather  than  seeking 
independent  and  innovative  new 
solutions.  While  the  relevance  of  this 
manufacturer's  view  for  future  action  by 
the  Commission  is  obscure,  the 
Commission  does  not  believe  that 
considerations  of  this  nature  are 
significant  with  respect  to  the  ANSI 
standard  that  has  been  developed  to 
address  rotational  kickback.  First,  there 
has  been  no  indication  that  the 
manufacturers  involved  in  the 
development  of  the  ANSI  standard  have 
behaved  in  the  manner  speculated  by 
this  commenter.  In  any  event,  the  ANSI 
standard  is  a  performance-oriented 
standard  that  will  allow  the  use  of 
practically  any  effective  solution  now  in 
existence  or  that  could  reasonably  be 
expected  to  be  developed  in  the  future, 
either  to  comply  with  the  rotation  limits 
of  the  standard  or  as  the  second  feature 
to  reduce  the  risk  of  kickback  that  the 
standard  requires.  Accordingly,  the 
Commission  cannot  conclude  that  the 
ANSI  standard  will  have  a  chilling  effect 
on  the  continued  development  of  ways 
to  further  reduce  the  risk  of  kickback. 

This  manufacturer  also  contends  that 
standards,  voluntary  or  mandatory,  may 
prevent  consumers  from  recovering 
judgments  against  defendants  in  product 
liability  cases  where  the  product  in 
question  complies  with  the  standard. 
While  the  fact  that  a  product  complies 
with  a  standard  may  be  admissible  in 
some  jurisdictions  on  the  questions  of 
whether  the  product  is  defective  or  the 
manufacturer  was  negligent,  it  is  but  one 
piece  of  evidence  to  be  considered.  The 
Commission  believes  that  it  is  better  to 
take  reasonable  steps  to  insure  that 
products  are  reasonably  safe  in  the  first 
place  than  to  rely  solely  on  the  fear  of 
manufacturers  of  product  liabihty 
verdicts  to  provide  safe  products. 
Certainly,  this  view  was  embodied  by 
Congress  in  the  legislation  which 
created  and  empowers  the  Conmiission. 

Comparative  Test  Data 

One  comment  suggests  that,  in 
addition  to  issuing  a  mandatory 
standard,  the  Commission  should  make 
public  comparative  test  data  on  the 


relative  propensity  of  various  chain  saw 
models  to  kick  back.  The  Commission 
does  not  believe  that  obtaining  and 
releasing  such  information  would  be 
appropriate.  The  testing  program  that 
would  be  necessary  to  ensure  that  the 
information  given  out  by  the 
Commission  was  accurate,  current,  and 
fair  to  all  manufacturers,  as  required  by 
section  6(b)  of  the  Consumer  Product 
Safety  Act.  15  U.S.C.  2055(b),  would 
produce  a  drain  on  the  Commission's 
resources  that  would  not  be 
commensurate  with  any  benefit  that 
might  result  from  dissemination  of  the 
results. 

The  Commission  does  intend, 
however,  to  test  chain  saws 
manufactured  after  the  adoption  of  the 
ANSI  standard  to  determine  that 
manufacturers  are  complying  with  the 
provisions  of  the  standard.  Where  chain 
saws  are  found  to  be  out  of  compliance, 
the  Commission  will  take  appropriate 
corrective  action  in  cases  where  there 
appears  to  be  a  substantial  risk  of  injury 
to  the  public  as  a  result  of  the  failure  to 
comply  with  the  voluntary  safety 
standards.  Such  corrective  action  could, 
in  an  appropriate  case,  include 
notification  of  the  public  concerning  the 
risk  associated  with  the  product  in 
question. 

CPSC  Injury  Data 

Two  comments,  one  fi^m  an  industry 
trade  association  and  one  from  a  chain 
saw  manufacturer,  criticized  the  injury 
data  relied  on  by  the  Commission  in  the 
ANPR  to  describe  the  risk  of  injury 
associated  with  chain  saws  and  to 
estimate  the  expected  benefits  from 
adoption  of  the  CSMA  standard  that 
had  been  proposed  at  the  time  of  the 
ANPR. 

One  objection  articulated  in  these 
comments  is  that  the  CPSC  injury  data 
were  not  limited  to  chain  saws  that 
were  currently  on  the  market  and  that 
already  incorporated  many  of  the  safety 
features  that  would  be  encompassed  by 
any  mandatory  or  voluntary  standard  to 
be  adopted.  However,  data  collected 
since  the  publication  of  the  ANPR  have 
provided  a  comprehensive  analysis  of 
chain  saws  on  the  market  in  1981  and 
1982.  The  results  of  that  analysis  are  in 
agreement  with  the  analysis  of  older 
saws  discussed  in  the  ANPR. 

In  determining  its  final  estimates  of 
the  effectiveness  of  the  ANSI  standard, 
the  Commission  staff  relied  on  chain 
saw  injury  surveys  conducted  in 
October  1981  and  October  1982  and  on 
an  exposure  survey  conducted  in  1982. 
The  results  of  these  evaluations  are 
contained  in  "Chain  Saw  Rotational 
Kickback  Injuries:  A  Baseline  Study  and 
Evaluation  of  the  Revised  ANSI  B175 


Standard  (1985),"  September  1984,  Rae 
Newman  and  Leonard  Schacter,  and  in 
"Potential  Effectiveness  of  the 
Rotational  Kickback  Amendment  to  the 
Voluntary  Chain  Saw  Standard  (ANSI 
B175,  Revised  1985)"  February  14, 1985, 
Rae  Newman.  These  recent  data  were 
used  by  the  Commission  in  making  its 
determination  that  the  ANSI  standard 
will  adequately  reduce  the  risk  of 
rotational  kickback,  and,  as  mentioned 
above,  these  current  data  do  not  yield 
results  greatly  different  from  the  results 
based  on  the  data  that  were  available 
when  the  ANPR  was  published. 

One  of  these  comments  also  included 
a  copy  of  a  report  that  contained  a 
number  of  criticisms  of  the  data  used  by 
the  Commission  in  its  ANPR  on  chain 
saws.  The  Commission  staff  has 
responded  to  these  criticisms  in  a  25- 
page  report  entitled  "Review  and 
Comment  on  the  Paper  Entitled  Audit 
and  Critique  of  Selected  Data 
Developed  and  Used  by  the  Consumer 
Product  Safety  Commission  in  Its  ANPR 
on  Chain  Saws. "  August  1982,  Kenneth 
W.  Haase,  Thomas  Hopper,  Rae 
Newman,  and  Eliane  V.  Soley-Smith. 
The  staff  determined  that  all  of  the 
findings  in  the  report  submitted  by  this 
commenter  were  unfounded  and  based 
either  on  faulty  statistical  knowledge  or 
a  misunderstanding  of  the  data  systems 
under  review.  Copies  of  this 
Commission  staff  report  can  be  obtained 
from  the  Office  of  the  Secretary  of  the 
Commision. 

Characterization  of  the  Risk  of 
Kickback 

Some  commenters  characterized  the 
risk  of  kickback  injury  in  terms  that 
implied  that  the  risk  was  not  significant 
and  did  not  warrant  regulation  or  other 
changes  in  the  product.  For  example, 
some  comments  characterized  kickback 
as  "misuse."  as  not  a  problem,  as  an 
inherent  risk  of  chain  saw  operation,  or 
as  caused  by  "foolish"  operators. 
However,  the  estimated  22,000 
rotational  kickback  injuries  that  occur 
each  year,  and  the  70-80  percent  of 
these  that  the  Commission  estimates  can 
be  prevented  by  the  ANSI  standard, 
demonstrate  that  the  injuries  are  neither 
unavoidable  nor  acceptable  and  that 
they  can  be  reduced  at  reasonable  cost 
without  an  tmreasonable  reduction  in 
the  availability  or  utility  of  the  products. 
Thus,  while  the  Commission  is  not 
proceeding  to  issue  a  mandatory 
standard  for  chain  saw  kickback,  it 
applauds  the  industry  for  its  responsible 
effort  to  ensure  that  its  products  are  as 
safe  as  reasonably  possible. 
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E.  CondusioD 

For  the  reasons  given  above,  the 
Commission  has  determined  that  the 
risk  of  injury  from  rotational  kickback 
presented  by  chain  saws  can  be 
effectively  reduced  by  compliance  with 
the  kickback  amendment  of  the  ANSI 
B175.1  Chain  Saw  Standard  and  that 
there  will  be  a  very  high  degree  of 
compliance  with  the  amended 
standard's  provisions.  Therefore,  the 
Commission  has  determined  that  it  can 
rely  on  the  voluntary  ANSI  B175.1 
standard  to  reduce  \he  risk  of  injury 
from  rotational  kickback.  Accordingly, 
the  Commission  terminates  the 
proceeding  to  develop  a  consumer 
product  safety  rule  that  was  commenced 
by  the  advance  notice  of  proposed 
rulemaking  that  was  published  on  May 
5, 1982.  However,  the  Commission 
intends  to  continue  to  monitor  chain 
saw  injuries  and  compliance  with  the 
voluntary  standard  to  ensure  that  the 
risk  of  injury  from  rotational  kickback  is 
adequately  reduced. 

Dated:  August  27, 1985. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  85-20852  Filed  8-29-85;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1, 5, 16, 21  and  33 

Domestic  Exchange-Traded 
Commodity  Options;  Revisions  to  Pilot 
Programs  for  Non-Agrtcultural  Options 
Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Proposed  rulemaking. 

summary:  In  late  1981  the  Commission 
published  Hnal  rules  governing  a  three- 
year  pilot  program  for  exchange-traded 
commodity  options.  Option  trading 
began  on  October  1, 1982  following  the 
designation  of  the  first  option  contract 
markets.  That  three-year  pilot  program 
therefore  is  currently  scheduled  to 
expire  on  October  1, 1985.  The 
Commission  is  reevaluating  the  option 
rules  and  requesting  comment  on 
proposed  rule  changes,  including 
whether  to  make  permanent  exchange 
trading  of  options  on  non-agricultural 
futures  contracts  or  to  retain  the 
program's  current  pilot  status. 
DATE:  Comments  must  be  received  on  or 
before  October  15, 1985. 
ADDRESS:  Comments  should  make 
reference  to  "Revisions  to  Pilot  Program 


for  Non-Agricultural  Options"  and 
should  be  sent  to  the  Commodity 
Futures  Trading  Commission,  2033  K  St., 
NW..  Washington.  D.C.  Attn.: 
'  Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  M.  Architzel,  Chief  Counsel 
Division  of  Economic  Analysis,  at  the 
above  addreas.  Telephone  (202)  254- 
6990;  or  Kenneth  M.  Rosenzweig, 
Associate  Director,  Division  of  Trading 
and  Markets,  at  the  above  address, 
Telephone  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  3, 1981,  the  Commission 
published  Hnal  rules  establishing  a 
strictly  controlled,  three-year  pilot 
program  to  permit  exchange-traded 
commodity  options.  46  FR  54500.  The 
establishment  of  such  a  program  was 
the  culmination  of  a  long  history  of 
Commission  efforts  to  provide  for  the 
trading  of  commodity  options  in  a 
regulated  environment. 

Prior  to  the  Commission's  1978  ban  on 
option  trading  and  the  1982  initiation  of 
the  pilot  program,  there  were  significant 
difficulties  associated  with  the  trading 
of  commodity  options.  In  addition, 
exchange  trading  of  options  on  those 
domestic  agricultural  commodities 
regulated  imder  the  Commodity 
Exchange  Act  ("Act")  were  prohibited 
by  Congress  in  1936  as  a  result  of 
excessive  price  movements  and  severe 
disruptions  in  the  futures  markets 
attributed  to  speculative  trading  in    . 
options.' 

By  way  of  background,  massive 
frauds  in  the  off-exchange  offer  and  sale 
of  options  on  those  commodities  not 
regulated  imder  the  Act  occurred  in  the 
late  1960'8  and  early  1970's.  Those 
frauds  were  part  of  the  impetus  behind 
the  creation  of  the  Commission. 
Accordingly,  the  Congress  granted  the 
new  Commission  broad  power  over 
option  transactions  in  the  previously 
unregulated  commodities.*  Because  of 


■  Act  of  )une  15. 1936.  ch.  545.  section  5.  49  Stat. 
1484.  See.  eg..  Hearings  on  H  R.  S829  Before  the 
House  Committee  on  Agriculture.  73rd  Cong..  2d 
Sess.  10  (1934)  (statement  of  |.  M.  Mehl.  Assistant 
Chief,  Crain  Future*  Administration.  United  State* 
Department  of  Agriculture):  80  Cong.  Rec.  7653-54 
(1936)  (remark*  of  Senator  Pope). 

'Commodity  Futures  Trading  Commission  Act  of 
1974,  Pub.  L.  93-463.  section  40Z(c).  88  Stat.  1412-13 
(codified -at  7  U.S.C.  ec(b)).  See.  e.g..  120  Cong.  Rec. 
S34997  (daily  ed.  Oct.  10. 1974)  (remark*  of  Senator 
Talmadge):  Hearings  on  the  review  of  the 
Commodity  Exchange  Act  Before  the  House 
Committee  on  Agriculture.  93rd  Cong..  1st  Ses*.  11 
(1973)  (statement  of  Rep.  Smith):  H.R.  Rep.  No.  93- 
975, 93rd  Cong..  Zd  Se*«.  37-39. 46-M  (1874). 


continued  abuses  in  the  offer  and  sale  of 
such  off-exchange  options,  however, 
effective  )ime  1, 1978,  the  Commission 
suspended  the  offer  or  sale  of  all 
commodity  options  in  the  United  States. 
43  FR  16153  (April  17. 1978).  The 
Congress  codified  that  suspension  as 
part  of  the  1978  amendments  to  the  Act 
out  granted  the  Commission  authority  to 
establish  a  pilot  program  to  permit  the 
trading  of  such  commodity  options.  Pub. 
L  No.  95-405,  Section  3,  92  Stat.  867;  7 
U.S.C.  6c(c)  (1982). 

In  light  of  these  prior  abuses  in  option 
trading,  the  Commission  reasoned  that 
greater  protections  for  public  customers 
could  be  provided  if  the  trading  of 
options  took  place  on  regulated 
exchanges.  Accordingly,  the  pilot 
program  for  exchange-traded  options 
was  based: 

on  the  assiunption  of  direct  and  primary 
regulatory  responsibilities  by  the  contract 
markets  for  the  participation  of  tlieir  membei 
firms.  Indeed,  the  pilot  program  places 
significantly  greater  self-regulatory  duties 
and  responsibilities  on  boards  of  trade  than 
is  presently  the  case  for  futures  trading, 
particularly  with  respect  to  the  protection  of 
the  public  from  sales  practice  abuses.  ...  It 
is  only  by  placing  these  regulatory 
responsibilities  on  the  exchanges  tliat  the 
Commission  believes  it  can  presently  assure 
that  sufficient  regulatory  resources  ivill  be 
deployed  to  prevent  a  recurrence  of  the 
abuses  which  have  characterized  commodity 
options  in  the  past. 

48  FR  54502. 

The  Commission's  program  to  permit 
the  trading  of  commodity  options  has 
resulted  in  their  phased  introduction. 
The  initial  option  rules  permitted  one 
option  on  a  commodity  futures  contract 
other  than  on  a  domestic  agricultural 
commodity  to  be  traded  on  each 
exchange.  46  FR  54530.  Subsequently, 
the  Commission  adopted  rules  also 
permitting  the  trading  of  one  option  per 
exchange  on  a  physical  commodity.  47 
FR  56996  (Dec.  22. 1982).  The  pilot 
program  was  then  modified  by 
permitting  two  options  per  exchange 
whether  on  futures  or  physicals.  48  FR 
41575  (Sept.  16, 1983).  On  August  24, 
1984,  the  permitted  number  of  options  on 
futures  contracts  was  expanded  from 
two  to  five  options  per  exchange, 
although  the  previous  limit  on  the 
number  of  options  on  a  physical 
commodity  was  retained.  49  FR  33641.  In 
addition,  following  the  repeal  by 
Congress  of  the  1936  statutory  ban  on 
options  involving  domestic  agricultural 
commodities,  a  separate  three-year  pilot 
program  for  the  trading  of  options  on 
those  commodities  was  adopted  on 
January  23, 1984.  49  FR  2752.  This  pilot 
program  provided  that  each  exchange 
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could  be  designated  for  two  options  on 
domestic  agricultural  futiues  contracts.* 

With  each  major  expansion  of  the 
program,  the  Commission  has  justified 
to  the  Congress  its  ability  to  regulate  the 
trading  of  exchange-traded  commodity 
options.  Major  interim  evaluations  of  the 
pilot  option  programs  were  made  at  the 
time  that  the  non-agricultural  options 
pilot  program  was  expanded  from  one 
option  on  a  futures  contract  and  one  on 
a  physical  commodity  per  exchange  to 
two  options  of  any  kind,  when  this 
program  was  expanded  from  two  to  five 
options  per  exchange,  and  at  the  time 
the  pilot  program  for  options  on 
domestic  aghcultiu-al  futures  contracts 
was  initiated.  These  interim  reports  to 
the  Congress  noted  that  few  regulatory 
problems  had  arisen  with  respect  to  the 
trading  of  these  options.  In  particular, 
the  Commission  noted  in  its  reports  to 
the  Congress  that  it  appeared  that  the 
exchanges  were  discharging  their 
■   responsibilities  under  the  program 
adequately  and  that  there  were  no 
customer  complaints  of  the  type  which 
formerly  had  characterized  options 
trading.  Moreover,  the  Commission  had 
noticed  no  adverse  effects  on  the 
underlying  futures  markets  resulting 
from  the  option  program. 

That  is  not  to  say,  however,  that  no 
problems  have  been  identifled  during 
the  pilot  program.  Subsequent  to  those 
interim  reports,  in  March  1985,  Volume 
Investors  Corporation,  a  clearing 
member  of  the  Comex  Clearing 
Association,  defaulted  to  the  association 
as  a  result  of  three  of  its  customers  not 
meeting  margin  calls  on  their  uncovered 
short  option  positions  in  the  Comex  gold 
option  contract.  The  Commission  has 
reviewed  the  events  that  led  up  to  this 
default  and  has  prepared  a  separate 
report  on  the  issues  raised  by  that 
default.  In  the  interim.  Commission  staff 
wrote  to  each  exchange  trading  options 
concerning  the  elements  of  its  financial 
surveillance  program  to  assure  that 
adequate  programs  are  in  place  for  the 
assessment  of  the  risks  of  option 
positions  concentrations  and.  in 
particular,  uncovered  option  positions. 

In  this  connection,  by  separate 
Federal  Register  notices,  the 
Commission  proposed  additional  capital 
rules  and  a  guideline  with  respect  to 


Ml  should  be  noted  thai  the  Commiuion  haa 
received  two  currently  pending  petitions  for 
rulemaking  to  expand  the  number  of  options 
permitted  on  domestic  agricultural  futures  contracts 
from  two  to  five  per  exchange.  On  April  15. 1985.  the 
Commission  requested  public  comment  on  such  an 
expansion  of  the  pilot  program  for  options  on 
domestic  agricultural  commodities.  50  FR  14718.  The 
period  for  public  comment  on  this  proposal  ended 
on  June  14. 1985.  and  the  Commission  is  reviewing 
the  comments  it  received. 


option  margins  and  is  requesting 
comment  on  potential  means  for 
addressing  certain  of  the  problems 
which  occurred  during  the  liquidation  of 
Volume  Investors'  option  position.  50  FR 
31612;  50  FR  31623;  50  FR  31625  (August 
5, 1985).  In  addition,  the  Commission  is 
today  proposing  additional  rules  and 
rule  amendments  which  are  intended  to 
strengthen  further  the  financial  integrity 
of  the  options  and  futures  markets.  It  is 
expected  that  after  the  conclusion  of  the 
comment  process  these  proposals  will 
lead  to  rules  and  procedures  which,  if 
adopted  and  effectively  implemented, 
will  reduce  significantly  the  exposure  of 
the  marketplace  and  customers  to  losses 
due  to  a  trader's  default. 

The  Commission  also  has  begun  an 
evaluation  of  its  over-all  experience 
with  option  trading  and  has  reviewed  its 
regulations  governing  such  trading. 
Based  upon  this  analysis,  and  the 
comments  elicited  in  response  to  this 
Notice  of  Proposed  Rulemaking,  the 
Commission  will  determine  whether  or 
not  the  pilot  nature  of  the  program 
should  be  terminated  and  whether  any 
regulatory  changes  governing  the  trading 
of  such  options  should  be  made.* 
Alternately,  the  Commission  is 
requesting  comment  on  whether,  if  the 
pilot  nature  of  the  program  is 
maintained,  exchanges  should  be 
permitted  to  trade  more  than  five 
options  on  non-agricultural  futures 
contracts.* 

Changes  in  the  existing  rules  are  being 
proposed  in  the  following  areas: 
definition  of  hedging,  participation  of 
commercial  interests  in  developing 
option  contracts,  definition  of  deep-out- 
of-the-money  options,  the  underlying 
futures  volume  criterion  for  initial 
designation,  delisting  criteria  based  on 
the  volume  in  the  underlying  futures  and 
in  the  option  contracts,  reporting 
requirements,  the  requirement  for 
exchange  conduct  of  market-wide 


•By  letter  dated  July  19. 1985,  the  Futures  Industry 
Association  ("Fl/v")  provided  the  Commission  with 
certain  suggestions  as  to  how  the  Commission's 
pilot  program  regulations  could  be  modified.  The 
Commission's  p"esent  proposal  already  addresses  ■ 
number  of  thesi;  matters  and  the  Commission  will 
consider  the  FIA  letter  to  be  a  comment  on  it* 
proposal 

'The  Commission  is  not  contemplating  increasing 
the  number  of  options  on  physical  commodities  for 
which  an  exchange  may  be  designated  as  a  contract 
market  because  the  first  option  on  a  physical 
commodity  was  designated  only  on  February  12, 
1985  and  began  trading  on  April  26,  1985.  Permission 
to  trade  additional  options  on  physicals  will  be 
considered  by  the  Commission  at  a  later  time. 

Moreover,  although  these  proposed  rule  changes 
will  generally  apply  to  the  pilot  program  for  the 
trading  of  options  on  futures  contracts  in  domestic 
agricultural  commodities,  trading  in  such  options 
only  began  in  October  1984.  Accordingly,  the 
Commission  will  consider  the  possible  termination 
of  that  pilot  program  al  a  later  time. 


surveys,  the  filing  of  promotional 
material,  customer  complaints,  and 
disciplinary  actions  with  the  exchanges, 
certain  financial  safeguards,  and 
disclosure  rules.  As  proposed,  these 
regulatory  changes  also  would  apply  to 
option  trading  on  domestic  agricultural 
futures  contracts.  The  Commission  is 
seeking  comment  on  whether  these 
proposed  changes  should  apply  to 
trading  in  such  options  on  domestic 
agricultural  futures  contracts. 

n.  Amendments  to  Existing  Regulations 

A.  The  Pilot  Nature  of  the  Program 

As  adopted,  the  pilot  option  program 
contemplated  that  the  Commission 
would  designate  a  limited  nuimber  of 
option  contract  markets  for  a  three-year 
period  after  which  it  would  determine 
whether  or  not  those  designations 
should  become  permanent  Accordingly. 
Commission  Rule  33.5(c).  17  CFR  33.5(c), 
provides  that  the  effective  period  for 
designation  of  commodity  options  shall 
not  exceed  three  years  from  the 
effective  date  of  the  designation.  In 
addition.  Commission  Rule  33.4(a)(8).  17 
CFR  33.4(a)(6),  limits  the  number  of 
commodity  options  which  may  be 
traded  on  an  exchange. 

In  light  of  the  experience  with  the 
pilot  option  program,  including  the 
apparent  use  of  these  markets  for  risk 
shifting  by  commercial  users,  and  the 
recently  proposed  capital  and  margin 
rules  the  Commission  is  requesting 
comment  on  deletion  of  the  tliree-year 
limitation  for  designation  and  the 
limitation  on  the  number  of  options  on 
futures  contracts  on  commodities  other 
than  domestic  agricultural  commodities 
permitted  on  each  exchange.  In  addition, 
the  Commission  is  proposing  to  remove 
the  expiration  date  that  presently  exists 
for  options  on  physicals  (but,  as 
discussed  above,  intends  to  continue  the 
numerical  limits  on  options  on 
physicals).  Insofar  as  the  individual 
Orders  of  designation  for  existing  option 
contracts  have  a  specified  termination 
date,  the  Commission  would  propose  to 
amend  S  33.5(c)  to  make  possible  the 
granting  of  permanent  designations. 
Alternately,  if  the  Commission 
determines  that  the  pilot  nature  of  the 
option  program  should  be  maintained, 
the  Commission  will  extend  the  length 
of  the  temporary  period  of  designation 
and  will  consider  increasing  the  number 
of  options  on  non-agricultural  futures 
contracts  permitted  to  be  traded  on  an 
exchange.  The  Commission  seeks 
comment  on  this  alternative  approach  as 
well  as  the  appropriate  number  of  non- 
agricultural  options  for  an  extended 
pilot  program. 
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B.  Definition  of  Bona  Fide  Hedging 

Options  are  not  currently  included 
within  the  definition  of  hedging  under 
Commission  Rule  1.3(z).  At  the  time  that 
the  initial  option  rules  were  adopted,  the 
Commission  was  concerned  that  the  use 
of  options  to  shift  risk  might  not  fit  fully 
within  the  defmition  of  "hedging"  as  it 
applied  to  futures  contracts. 
Accordingly,  the  option  rules  convey 
this  risk-shifting  concept  through  the  use 
of  other  terms.  For  example,  in 
Commission  Rule  1.61(b](2).  17  CFR 
1.61(b)(2),  the  term  "economically 
appropriate  to  the  reduction  of  risk  in 
the  conduct  and  management  of  a 
commercial  enterprise"  is  used  with 
respect  to  option  contracts.  In  addition, 
in  Commission  Rule  33.6(c),  17  CFR 
33.6(c),  this  concept  is  conveyed  by  the 
terms  "for  other  than  speculative 
purposes  by  producers,  processors, 
merchants  or  commercial  users  engaged 
in  handling  or  utilizing  the 
commodity.  .  .  ." 

After  gaining  experience  with  the 
trading  of  options  under  these  rules,  the 
Commission  beUeves  that  the 
application  of  the  term  "hedging"  to 
these  bona  fide  risk-shifting  activities  is 
appropriate.  For  example,  in  writing 
their  rules  governing  speculative 
position  limits  for  option  positions,  the 
exchanges  have  uniformly  adopted  by 
direct  reference,  or  by  use  of  equivalent 
language,  the  Commission's  general 
defmition  of  "hedging"  (Commission 
Rule  1.3{z)(l),  17  CFR  1.3(z){l)).  This 
application  of  the  Commission's 
definition  apparently  has  had  no 
adverse  effects. 

Moreover,  the  uniform  use  of  the  term 
"hedging"  with  respect  to  both  options 
and" futures  trading  would  simplify  the 
option  regulations.  In  this  connection, 
for  example,  the  Rule  33.4(a)(5)(i),  17 
CFR  33.4(a)(5)(i).  designation 
requirement  that  a  proposed  option 
contract  market  demonstrate  that  it  is 
likely  to  serve  an  economic  purpose 
would  be  interpreted  identically  to  the 
economic  purpose  test  for  futures 
designation — i.e.,  that  the  proposed 
instrument  be  used  on  more  than  an 
occasional  basis  for  hedging  or  price 
basing.  ' 

The  Commission,  therefore,  is 
proposing  to  amend  Commission  Rule 
1.3(z)(l)  to  include  within  the  general 
definition  of  hedging  certain  option 
transactions  and  to  amend  those 
Commission  rules,  including  in 
particular  Commission  Rules  1.46  and 
1.61,«  17  CFR  1.46, 1.61,  which  refer  to 


the  concept  of  hedging  with  options  but 
which  do  not  use  that  term. 

The  Commission  notes,  however,  that 
the  remainder  of  the  Commission's 
definition  of  hedging,  the  speciHc, 
enumerated  examples  found  in 
Commission  Rule  1.3(z](2)  and  (3). 
applies  only  to  those  futures  contracts 
governed  by  direct  Federal  speculative 
hmits  and  therefore  does  not  apply  to 
options.  Accordingly,  whether  particular 
types  of  option  transactions  should  be 
classiHed  as  hedging  under  Commission 
Rule  1.3(z)  must  be  determined  on  a 
case-by-case  basis  by  applying  only  the 
general  defmition.  Nevertheless,  the 
Commission  notes  that  generally  option 
grantors  cannot  meet  the  Commission's 
definition  of  hedging  and  that  this 
proposed  amendment  is  not  intended  to 
imply  that  covering  speculative  futures 
(or  options]  with  options  (or  futures) 
positions  can  be  considered  hedging 
within  the  meaning  of  Commission  Rule 
1.3(z)(l). 

C.  Designation  Criteria 

Commission  Rule  33.4  provides 
several  criteria  which  must  be  met  in 
order  to  be  designated  as  an  option 
contract  market.  The  Commission  has 
reviewed  these  criteria  in  light  of  its 
experience  and  is  of  the  opinion  that 
two  of  these  can  now  be  eliminated  and 
that  others  should  be  modified. 

1.  Participation  of  Commercial  Interests 

First,  the  Commission  is  proposing  to 
delete  the  requirement  in  Commission 
Rule  33.4(a)(5](ii)  that  an  exchange 
applying  for  designation  demonstrate 
that  commercial  interests  have 
participated  in  formulating  the  option 
contract.  This  requirement  was 
necessary  initially  in  light  of  the  lack  of 
any  commodity  option  trading  on 
exchanges  when  the  pilot  program 
began.  The  provision  ensured  that 
exchanges  would  seek  a  wide  spectrum 
of  expertise  in  constructing  their  first 
option  contracts.  After  gaining 
experience  in  the  pilot  program  many,  if 
not  all,  exchanges  have  expertise  with 
options  sufficient  so  that  a  separate 
provision  requiring  involvement  by 
conmiercial  interests  is  unnecessary.  Of 
course,  exchanges  may  wish  to  continue 
including  commercial  interests  when 
formulating  new  option  contracts  as  a 
matter  of  their  own  policy. 

2.  Definition  of  Deep-Outs 

One  of  the  concerns  in  option  trading 
before  the  advent  of  the  Commission's 


*  The  Commission  also  is  proposing  to  delete 
from  Commission  Rule  1.61  the  provision  for  the 
application  of  that  rule  to  then-existing  contract 


markets  which  had  no  speculative  position  limits. 
This  provision  is  no  longer  needed  because  the 
phase-in  period  for  such  speculative  position  limits 
has  passed. 


program  for  exchange-traded  options 
was  in  connection  with  the  offer  and 
sale  of  options  which  were  deep-out-of- 
the-money.  These  are  options  in  which 
the  strike  price  is  significantly  above,  in 
the  case  of  a  call,  or  significantly  below, 
in  the  case  of  a  put,  the  current  price  of 
the  underlying  futures  contract.  In 
addition,  the  premium  for  these  options 
is  relatively  inexpensive,  but  the 
likelihood  of  such  options'  becoming 
profitable  is  remote.  However,  grantors 
of  such  options  may  face  substantial 
liability  if  there  are  sudden,  adverse 
movements  in  the  price  of  the 
underlying  commodity. 

Accordingly,  as  part  of  the  pilot 
program  the  Commission  required  that 
exchanges  have  rules  to  identify  and  to 
govern  deep-out-of-the  money  options. 
Commission  Rule  33.4(d)(2).  17  CFR 
33.4(d)(2).  In  addition,  as  part  of  their 
sales  practices  audits,  contract  markets 
are  required  to  ascertain  whether  the 
offer  or  sale  by  futures  commission 
merchants  ("FCMs")  of  such  deep-out- 
of-the  money  options  is  consistent  with 
exchange  rules.  Commission  Rule 
33.4(c),  17  CFR  33.4(c).  Finally,  the 
required  disclosure  document  informs 
the  customer  of  the  risks  associated 
with  deep-out-of-the  money  options. 
Commission  Rule  33.7(b),  17  CFR  33.7(b). 

The  Commission  maintains  its  belief 
that  the  offer  and  sale  of  such  options  is 
an  area  of  potenital  abuse  which  must 
be  carefully  monitored.  In  particular,  the 
offer  and  sale  of  deep-out-of-the-money 
options  poses  fmancial  risks  as  well  as 
raising  issues  concerning  customer 
protection.  The  Commission  believes 
that  these  issues  are  most  effectively 
addressed  by  the  recently  proposed  net 
capital  and  other  financial  rules  and  by 
greater  emphasis  on  front  office  audits. 
For  example,  under  the  proposed 
guideline  on  option  margins,  margin  is 
expected  to  be  assessed  on  all  option 
positions,  including  those  that  are  deep- 
out-of-the-money. 

The  Commission  is  therefore 
proposing  to  eliminate  the  requirement 
in  Conunission  Rule  33.4(b)(2)  that 
exchanges  have  rules  identifying  deep- 
out-of-the-money  options,  since  in  many 
applications  such  specific  definitions 
tend  to  be  less  encompassing  and 
appropriate  than  a  case-by-case 
evaluation  of  particular  option  series. 
However,  the  Commission  would 
maintain  the  requirement  that 
exchanges,  as  part  of  their  sales  practice 
audits,  review  their  member's  offer  and 
sale  of  options  with  low  premiums  and 
strike  prices  considerably  away  from 
the  money.  A  pattern  of  such  trading 
would  be  considered  an  abusive  sales 
practice.  Thus,  rather  than  relying  on 
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rules  specifically  defining  and  governing 
deep-out-o^the-money  options, 
exchanges  would  be  required  to  conduct 
sales  practice  audits  pursuant  to  more 
general  rules,  such  as  those  which 
require  their  members  to  observe  high 
standards  of  commercial  honor  and  >ust 
and  equitable  principles  of  trade, 
regarding  the  relative  appropriateness  or 
inappropriatenesa  of  the  particular 
series  of  options  offered  or  sold.  Thus, 
the  Commission  is  not  proposing  to 
delete  from  Commission  Rule  33.4(c)  the 
existing  requirement  that  the  Exchanges' 
sales  practice  audit  programs  include 
provisions  for  the  review  of  member 
FCMs'  sales  of  deep-out-of-the-money 
options. 

Separately,  the  Commisison  notes  that 
Commission  Rule  33.4(b)(ll),  17  CFR 
33.4  (b)(ll),  already  requires  each  board 
of  trade  applying  for  designation  as  a 
contract  market  for  the  trading  of 
commodiry  options  to  "[e]stablish 
appropriate  criteria  which  are' 
reasonably  designed  to  secure 
performance,  upon  exercise,  of  the 
option  contracts."  Although  the 
Commission  has  indicated  that  this  rule 
is  intended  "particularly"  to  assure 
performance  by  grantors  of  call  options 
on  physicals,  the  rule  applies  equally  to 
all  exchange-traded  options 
transactions.  47  FR  28401,  28404  (June  30, 
1982).  Thus,  while  the  potential  financial 
problems  that  may  arise  for  grantors  of 
deep-out-of-the-money  options  when 
there  are  sudden  market  moves  are 
addressed  in  the  proposed  financial 
rules  recently  published  in  the  Federal 
Register,  the  Commission  reminds  the 
self-regulatory  organizations  of  their 
existing  obligations  under  Commission 
regulations  with  respect  to  performance 
of  options  contracts. 

3.  Volume  of  the  Underlying  Futures 
Market 

In  adopting  the  initiai  rules  for  the 
pilot  program,  the  Commission 
established  a  requirement  that  options 
could  be  designed  only  on  futures 
contracts  having  a  specified  trading 
volume.  That  specified  volume  was  an 
average  of  at  least  one  thousand 
contracts  per  week  in  all  contract 
months  during  the  preceding  twelve 
months,  or  a  sufficiendy  liquid  cash  and 
future  market  to  prevent  option  trading 
from  disrupting  those  markets. 

The  Commission  has  reviewed  this 
issue  and  is  concerned  that  an  initial 
volume  of  one  thousand  contracts  per 
week  generally  may  not  be  adequate  to 
ensiue  that  a  trader  would  be  able  to 
exercise  an  option  into  a  sufficiendy 
liquid  market  so  that  the  resulting 
futures  position  could  be  offset  without 
suffering  a  substantial  loss  of  the 


option's  true  economic  value.  In 
addition,  the  Commission  is  concerned 
that  large  positions  resulting  from  option 
exercises  into  futures  markets  trading 
an  average  of  one  thousand  contracts 
per  week  might  have  an  adverse  e^ect 
on  the  underlying  futures  market 
Further,  because  all  of  the  options  so  far 
designated  have  had  average  volumes 
far  in  excess  of  the  1,006  contract  per 
week  level,  the  Commision  has  no  firm 
evidence  that  trading  at  such  levels 
would  not  exhibit  the  above 
weaknesses.  Accordingly,  if  the  current 
limitation  on  the  number  o£  contracts 
permitted  per  exchange  is  removed  or 
expanded,  a  higher  volume  level 
appears  necessary  to  ensure  that 
options  will  be  traded  only  on  those 
contract  maiiiets  which  can  best  support 
such  a  derivative  market 

In  light  of  these  concerns,  the 
Commisison  is  proposing  to  raise  the 
volume  level  of  the  underlying  futures 
market  necessary  for  designation  of  an 
option  on  that  futures  contract  and  to 
delete  the  alternative  test  which  permits 
a  demonstration  of  sufficient  liquidity  in 
the  underlying  cash  and  futures  markets 
to  prevent  disruption  of  those  markets. 
The  Commission  believes  that  the 
alternative  test  does  not  address 
adequately  the  ability  of  a  trader  to 
offset  a  position  in  the  underlying 
futures  market  upon  exercise  and  thus 
realize  the  option's  full  ecomonic  value. 
With  the  ending  of  the  pilot  program  and 
the  associated  limitations  on  the  number 
of  options  permitted,  the  Commission 
beheves  that  a  more  objective  liquidity 
test  is  necessary  to  ensure  that  options 
are  designated  only  on  those  futures 
markets  which  will  not  be  adversely 
affected  by  option  trading.^ 

The  Commission  has  reviewed  the 
recent  data  for  trading  volume  for  all 
designated  contract  markets.  Those 
contract  markets  designated  to  date  for 
inclusion  in  the  pilot  program  for  options 
on  futures  generally  have  exhibited 
trading  volume  far  in  excess  of  the 
average  1,000  weekly  level.  Indeed,  all 
except  one  of  the  designated  contracts 
have  average  volumes  at  least  in  the 
range  of  5,000  contracts  per  week.  From 
the  Commission's  data  it  appears  that 
the  3,000  contract  level  separates  low 
volume  futures  contracts  from  the  higher 
volume  contracts  comparable  to  those 
now  included  in  the  pilot  program. 
Accordingly,  the  commision  is  proposing 
an  average  weekly  volume  of  3,000 
contracts  in  the  underlying  futures 


contract  for  designation  of  options  on 

futures. 

D.  Delisting  Criteria 

In  hght  of  the  limited  number  of 
designations  under  the  pilot  program 
and  then  temporary  nature,  an 
automatic  delisting  procedure  was 
unnecessary.  Such  an  automatic 
delisting  procedure  would  have  halted 
trading  in  any  options  on  a  futures 
contract. where  the  futures  contract 
failed  to  maintain  the  requisite  volume 
level  or  for  any  option  market  that  itself 
failed  to  trade  over  a  specified  volume 
for  a  period  of  time.  With  permanent 
designations  permitted,  however,  it  is 
more  Hkely  that  an  underlying  futures 
market  may  not  continue  to  meet  the 
requisite  volume  criteria  or  that  trading 
in  an  option  contract  market  may  cease. 

1.  Underlying  Futures  Market 

Although  an  underlying  futures 
contract  initially  must  meet  the  volume 
requirement  for  designation  of  an 
option,  every  futures  contract  may  not 
continue  to  exhibit  sufficient  liquidity  to 
support  option  trading.  In  those  cases, 
where  the  objective  criterion  for 
continued  trading  is  no  longer  being  met, 
an  automatic  procedure  to  bring  trading 
to  an  orderly  halt  is  appropriate. 

Commission  Rule  5.4,  as  proposed, 
requires  that  where  the  total  trading 
volume  for  all  trading  months  in  the 
underlying  future  falls  below  an  average 
of  1,000  contracts  per  week  for  the 
preceding  six  months,  no  new  option 
expirations  may  be  listed  for  trading. 
However,  new  strike  prices  could  be 
added,  as  specified  in  exchange  rules,  to 
the  remaining  expirations  as  they  trade 
out.  In  such  cases  where  the  Hsting  of 
additional  option  expiration  has  been' 
suspended,  expirations  could  be  added 
only  when  trading  volume  in  the 
underlying  futures  contract  were  to  rise 
above  an  average  of  2,000  contracts  per 
week  for  a  period  of  three  months.' 

The  level  at  which  options  are  subject 
to  the  delisting  rule  is  proposed  to  be  set 
at  the  1,000  contract  per  week  level, 
which  is  the  current  designation 
requirement  The  Commission  believes 
that  this  1,000  contract  per  week 
requierment  is  the  minimum  acceptable 
level,  below  which  the  individual  trader 
and  the  underlying  futures  market  may 
be  adversely  affected  by  the  existence 
of  a  derivative  market.  Setting  the 
delisting  level  lower  than  the  proposed 


'  Of  coarse,  in  the  unique  cirounatance.  ea  with 
any  Commiaion  rule,  a  board  of  trade  could  petition 
the  Commisaion  for  relief  from  this  particular 
requirement. 


*  The  objective  volume  criterion  should  be 
computed  by  averaging  together  the  total  weekly 
volumes  over  a  six  or  three  month  period,  as 
appropriate.  Accordingly,  although  some  weeks 
may  fall  below  the  required  volme  level,  the 
average  weekly  volume  may  meet  this  requirement 
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volume  level  required  for  initial 
designation  is  appropriate  in  light  of  the 
disruption  which  otherwise  might  be 
caused  by  the  required  cessation  of 
trading  due  to  minor  fluctuations  in 
volumes.  Thus,  where  a  futures  market 
meets  the  initial  designation  criterion, 
the  lower  delisting  volume  level  assures 
that  any  disruption  of  trading  will  occur 
only  where  the  reduced  volume  is 
simply  not  a  minor,  temporary  decrease 
in  volume  relating  to  specific  market 
conditions,  but  a  generalized  reduction 
in  trading  volume.  This  is  particularly 
true  in  light  of  the  method  of  calculation 
which  permits  the  averaging  of  weekly 
volume  levels.  Similarly,'  the  higher  level 
needed  to  resume  trading  which  has 
been  suspended,  an  average  volume  of 
two  thousand  contracts  per  week,  will 
also  help  to  assure  that  the  increase  in 
volume  is  sufficiently  high  that  the 
trading  volume  is  unlikely  immediately 
to  fall  back  below  the  delisting  level. 

2.  Option  Market 

In  addition  to  the  possibility  that  the 
underlying  futures  contract  may  fail  to 
continue  to  trade  at  the  prescribed  level, 
a  designated  option  market  may  cease 
to  trade  or  it  may  trade  at  chronically 
low  levels.  Commission  Rule  5.2 
provides  a  delisting  mechanism  for 
futures  contracts  which  become 
dormant,  and  Rule  5.3  sets  forth  a 
special  reporting  requirement  for  futures 
contracts  which  trade  at  chronically  low 
volumes.  Option  contracts  were  not 
included  under  Rules  5.2  and  5.3  during 
the  pilot  program  because  those  rules 
provide  for  grace  periods  of  three  years 
from  the  time  of  initial  designation 
before  having  an  effect  on  die  listing  or 
trading  of  contracts.  Thus,  in 
anticipation  of  permanent  option 
designations,  the  Commission  is  now 
proposing  delisting  requirements  for 
option  markets  which  are  analogous  to 
those  which  apply  to  futures  contracts. 

The  rationale  for  delisting  criteria 
with  respect  to  futures  contracts  is  that 
contract  terms  and  conditions  may 
become  out-dated  once  trading  has 
ceased  in  a  contract  and  that  an 
opportunity  for  reassessment  of  such  a 
contract  is  necessary  before  trading  is 
resumed.  47  FR  29515,  29517  (July  7, 
1982).  Similarly,  with  respect  to  low- 
volume  futures  contracts,  the 
Commission  was  concerned  that 
chronically  low  trading  volumes  might 
indicate  failure  of  such  contracts  to 
attract  commercial  participants  and  thus 
to  fulfill  an  economic  purpose,  and  that 
such  markets  exhibited  a  heightened 
susceptibility  to  trading  abuses.  ID.  at 
29520. 

In  light  to  these  concerns,  the 
Commission  is  proposing  an  amendment 


to  Commission  Rule  5.2  to  require  that 
option  markets  in  which  no  trading  has 
occurred  for  all  expiration  months  listed 
for  trading  for  a  period  of  six  months 
shall  be  deemed  dormant  within  the 
meaning  of  Commission  Rule  5.2.  The 
Commission  is  also  proposing  that  the 
three-year  grace  period  for  newly 
designated  contract  markets  also  apply 
to  options.  With  regard  to  all  existing 
options,  the  three-year  grace  period 
would  be  counted  from  the  date  of 
initial  designation  but  in  no  case  would 
the  grace  period  be  less  than  six  months 
from  the  effective  date  of  the  final  rule.* 
Unlike  low-volume  futiires  contracts, 
reports  for  option  contracts  which 
exhibit  chronically  low  trading  volumes 
are  not  being  proposed.  These  reports 
for  futures  contracts  having  a  volume  of 
less  than  1,000  contracts  per  month 
require,  among  other  information, 
identification  of  commercial  participants 
in  the  market  and  a  statement 
explaining  additional  surveillance 
procedures  instituted  to  monitor  trade 
prat:tices.  However,  special  reports  of 
commercial  participation  are 
unnecessary  for  options  because 
information  regarding  all  commercial 
participants  in  the  option  markets  is 
already  provided  by  the  exchanges 
under  Commission  Rule  16.04.  Morever, 
contract  markets  are  expected  as  a 
matter  of  diligent  self-regulation  to 
institute  adequate  surveillance 
procedures  for  all  contract  markets  and 
to  increase  such  efforts  where 
appropriate. 

E.  Reporting  Requirements 

The  Commission  is  proposing  to 
amend  Rule  16.01  to  require  that  where 
a  delta  factor  is  used  for  margining 
positions,  for  evaluating  compliance 
with  speculative  position  limits  or  for 
evaluating  the  financial  exposure  of  its 
members,  the  exchange  report  the  delta 


*  The  CommisBion  also  is  proposing  to  delete 
from  Commission  Rule  5.2  (c)  the  requirement  that 
the  exchange  rule  or  resolution  to  resume  trading  he 
approved  by  the  Commission  within  thirty  days, 
unless  the  exchange  is  notified  otherwise.  Although 
the  Commission  will  continue  to  endeavor  to  review 
these  exchange  rules  on  an  expedited  basis,  the 
speciflc  time  limit  in  the  rule  is  no  longer  needed. 

Subsequent  to  the  adoption  of  Commission  Rule 
5.2(c),  the  Futures  Trading  Act  of  1982  amended  the 
Act  to  include  a  statutory  deadline  of  180  days  for 
Commission  review  of  exchange  rule  amendments. 
In  addition,  the  Commission  has  virtually 
eliminated  its  backlog  of  exchange  rules  to  be 
reviewed.  Accordingly,  expeditions  treatment  of 
these  submissions  is  likely  without  a  separate  time 
limit  and  the  existing  rule  created  the  need  for 
additional  procedures  to  extend  the  time  limit  if  it 
were  necessary  to  publish  the  proposal  in  the 
Federal  Register.  Thus,  deleting  this  provision  will 
streamline  the  Commission's  review  procedures 
without  an  affect  on  the  timeliness  of  Commission 
considereation  of  exchange  proposals  to  resume 
trading  in  a  dormant  contract. 


factor  to  the  Commission  on  a  daily 
basis  in  machine  readable  form.  Such 
information  was  not  required  under  the 
initial  rules  because  delta  systems  were 
introduced  by  certain  exchanges  as  part 
of  their  speculative  limit  and  margining 
rules  as  the  pilot  program  progressed. 
Moreover,  the  Commission  finds  that  the 
use  of  deltas  is  important  in  its  general 
surveillance  of  the  markets  and  that  the 
Commission  should  know  the  particular 
delta  factors  used  by  each  exchange 
which  trades  options.  Such  information 
is  similar  to  that  otherwise  required 
under  Rule  16.01  and  is  important  to  the 
financial  operations  of  the  option 
market,  as  well  as  to  inter-and  intra- 
market  relationships.  In  view  of  this,  the 
Commission  also  is  proposing  that  this 
information  be  made  available  to  the 
public  in  printed  form  on  a -daily  basis. 

The  Commission  is  proposing  two 
amendments  to  rule  16.02.  These 
proposed  changes  to  Rule  16.02  will 
provide  the  Commission  and  the 
exchanges  with  specific,  additional 
information  necessary  for  the  conduct  of 
market  surveillance.  First,  the 
Commission  is  proposing  to  amend  Rule 
16.02  to  require  that  reportable  positions 
in  each  option  expiration  be  reported  by 
strike  price.  Each  exchange  that  has 
been  designated  by  the  Commission  as  a 
contact  market  in  options  has  adopted 
speculative  positioi)  limit  rules  wUch 
allow  exemptions  for  certain  "riskless 
positions"  [i.e..  conversions,  reverse 
conversions,  boxes,  etc.).  In  order  to 
determine  whether  such  an  exemption  is 
justified,  data  must  be  examined  by 
option  expiration  month  and  strike 
price.  Under  existing  Commission  Rule 
16.02.  exchanges  currently  provide  these 
data  only  for  the  option  which  is  next  to 
expire  or  which  will  expire  within  six 
weeks.  However,  position  data  by  strike 
price  is  necessary  for  all  expirations  to 
check  for  compliance  with  exchange 
speculative  position  limits. 

Moreover,  certain  exchange  have 
adopted  a  delta  system  for  purposes  of 
exchange  speculative  position  limits.  For 
those  exchanges,  the  Commission  is 
proposing  the  additional  requirement 
under  Rule  16,02  that  the  relevant 
position  information  also  bei>rovided  in 
hard  copy  form  on  a  delta-equivalent 
basis  in  a  form  and  manner  approved  by 
the  Director  of  the  Division  of  Economic 
Analysis.  This  reporting  procedure  is 
already  being  used  by  those  contract 
markets  currentiy  having  such  a  delta 
system.  This  proposal  therefore  merely 
would  codify  existing  practice. 

In  addition,  the  Commission  has  not 
found  it  effective  to  use  Commission 
Rule  16.05  which  requires  exchanges  to 
conduct  market-wide  surveys.  Rather. 
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the  Commission  has  itself  conducted 
such  surveys  in  order  to  ensure  better 
the  timeliness  and  integrity  of  the  survey 
process.  In  this  respect  the  Commission 
sees  httle  benefit  to  maintaining  the 
requirement  that  the  contract  markets 
conduct  such  surveys  if  the  Commission 
itseff  can  obtain  most  of  this  information 
in  machine  readable  form  directly  from 
the  FCMs.  It  should  be  noted  that  receipt 
of  most  of  this  information  in  machine 
readable  form  will  yield  the  Commission 
savings  similar  to  those  garnered  by 
requiring  the  exchanges  to  gather  all  of 
such  information  and  also  provide  the 
Commission  with  the  ability  to  verify 
directly  the  survey  results.  On  the  other 
hand,  there  will  not  be  a  net  increase  in 
information  that  FCMs  are  required  to 
provide  because,  in  the  absence  of  a 
Commission-conducted  special  call,  the 
exchanges  would  be  gathering  the  same 
-informatin  from  the  FCMs.  Accordingly, 
the  Commission  is  proposing  to  delete 
Commission  Rule  18.05  and  to  amend 
Commission  Rule  21.02a  so  that  most  of 
the  special  call  information  on  options 
which  was  required  under  Commission 
Rule  16.05  win  be  provided  by  the  FCMs 
in  machine  readable  form  directly  to  the 
Commission,  whether  or  not  for 
purposes  of  sample  surveys. 

The  Commission  has  previously 
adopted  Rule  21.02a.  49  PR  1335  (January 
11, 1984),  providing  that  special  calls  for 
population  data  be  provided  in  machine 
readable  form  in  order  that  more 
extensive  information  could  be  collected 
on  a  sample  of  the  population.  This 
regulation  includes  a  format  for 
reporting  certain  information  in  machine 
readable  form.  This  enables  FCMs  to 
develop  computer  programs  to  answer  a 
special  call  and  to  be  assured  that 
subsequent  requests  for  information  will 
use  the  same  format.  Reporting  in 
machine  readable  form  provides  a 
savings  for  both  the  reporting  entities 
and  for  the  Commission. 

Under  Commission  Rule  21.02a  as 
proposed,  the  Commission  would  call 
for  certain  information  in  machine 
readable  form  whether  or  not  on  a 
sample  or  a  population-wide  basis. 
Thus,  the  Commission  could  pre-select 
the  sample  and  obtain  the  necessary 
information  in  one  call,  rather  than  in  a 
two-step  process.  The  Commisaion's 
experience  with  obtaining  machine 
readable  responses  to  both  types  of 
special  calls — population  and  sample — 
on  a  voluntary  basis  has  been  good.  It  is 
anticipated  that  although  total 
enumerations  of  the  market  would  be 
permitted  under  the  rule  as  proposrai. 
the  use  of  survey  techniques  would  be 
encotiraged. 


It  should  be  noted  that  the 
Commissicxi  is  requiring  FCMs  to 
provide  a  machine  readable  response 
only  for  that  information  which  is 
currently  required  to  h>e  reported  in 
machine  readable  form.'"  Additional 
information  which  generally  is  not  now 
carried  in  the  FCMs"  ADP  systems,  such 
as  the  type  of  account,  the  commercial 
or  non-commercial  classification,  and 
for  options,  the  occupation  code  of  the 
trader,  will  continue  to  be  subject  to 
special  call  under  Commission  Rule 
21.02."  Commission  Rule  21.02  does  not 
provide  for  a  specific  reporting  medium. 
Thus,  information  required  under 
Commissiofl  Rule  21.02  can  be  reported 
either  manually  or  in  machine  readable 
form.  Of  course,  the  Commission  would 
encourage  FCMs  voluntarily  to  report  all 
required  information  in  machine 
readable  form.  *^" 

F.  Changes  in  Sales  Practice  Program 
Requirements 

The  Commission  also  is  proposing  to 
amend  Commission  Rule  33.4, 17  CFR  ' 
33.4,  to  eliminate  certain  essentially 
repetitious  filings  which  futures 
commission  merchants  and  introducing 
brokers  are  currently  required  to  make 
under  certain  provisions  of  the  pilot 
program  regulations.  In  particular, 
Commission  Rules  33.4(b)(4)  and 
33.4(b)(6]  respectively  require  FCMs 
which  are  members  of  an  exchange 
which  has  been  designated  as  a  contract 
market  for  option  trading  to  file  wiA 
that  exchange  virtually  all  option 
customer  complaints,  regardless  of 
whether  the  underlying  conduct  even 
involves  that  particular  exchange,  as 
well  as  notice  of  any  disciplinary  action 
taken  against  the  FCM  or  any  of  its 
associated  persons  by  any  other  self- 
regulatory  organization.  Commission 


'••  Accordingly,  the  ADP  format  remains  the  same 
as  currently  set  forth  with  the  exception  of  four 
technical  coTrectiona. 

' '  Paragraph  (d)  of  Commission  Rule  21.02 
requires  that  respondents  to  a  Commission  call 
provids  the  name,  address  the  principal  business  or 
occupation  of  each  account.  17  CFR  21.02(d)  (ISM). 
The  Commission  is  not  proposing  to  amend  this 
paragraph  specirically  to  set  forth  in  the  regulation 
that  occupation  codes  for  option  traders  be 
provided  in  any  Commission  call  However,  the 
Commission  anticipates  that  when  isauing  calls 
under  Commission  Rule  21.02  for  information  on 
option  positions  it  will  include  in  the  call  a 
requirement  thai  respondents  identify  the  principal 
business  or  occupation  of  traders  in  accordance 
with  ths  list  of  occupational  codes  that  the 
Commission  from  tmie  to  time  publishes. 

'  •  The  Commission  also  '\t  propoeing  to  am«nd 
Rules  21.02  and  21  02a  by  clarifying  that  wher* 
positions  are  carried  for  an  onginaling  futures 
commission  merchant  on  a  fully  disclosed  basis  by 
another  hitures  commission  merchant.  th« 
originating  bitures  commission  merchant  is  net  to 
report  die  posiUons.  This  proposed  revision  codifies 
current  practice. 


Rule  33.4(b)(8)  similarly  requires  FCMs 
"to  submit  to  the  board  of  trade  all 
promotional  material  pertaining  to 
option  trading  on  that  board  of  trade,"* 
even  where  that  material  has  been 
submitted  to  other  exchanges  where  the 
FCM  is  also  a  member,  including  the 
FCM's  designated  self-regulatory 
organization. 

These  provisions  were  adopted  by  the 
Commission  at  a  time  when  an  FCM 
could  solicit  or  accept  orders  from 
option  customers  only  for  commodity 
options  traded  on  those  exchanges 
where  the  FCM  was  itself  a  member  and 
were  intended  to  ensure  that  each  of  the 
contract  markets  would  receive 
information  sufficient  to  enable  them  to 
conduct  sales  practice  audits  of  their 
member  firms.  See  46  FR  54500,  54502- 
03;  48  FR  4650  (February  2, 1983).  The 
contract  markets  and  National  Futures 
Association  ("NFA'T  have  since  entered 
into  joint  audit  agreements  which,  in 
effect,  extend  the  sales  practice  audit 
requirements  of  the  Commission's 
option  regulations  to  all  FCMs  which 
engage  in  the  solicitation  or  acceptance 
of  option  customers'  orders.  See 
generally  48  FR  9682,  9683  (March  8, 
1983)."  The  Commission  therefore 
believes  that  it  is  no  longer  necessary  to 
require  that  all  customer  complaints, 
promotional  material  and  notices  of 
disciplinary  action  be  filed  with  any 
exchange  of  which  an  FCM  happens  to 
be  a  member  and  is,  accordingly, 
proposing  to  amend  its  regulations  to 
provide  explicitly  that  these  materials 
need  be  supplied  routinely  only  to  an 
FCM's  (or  introducing  broker's) 
designated  self-regulatory  organization 
("DSRO").  The  Commission's  proposal 
is,  of  course,  predicated  upon  the 
assumption  that  the  DSRO  which  is  in 
receipt  of  such  information  will  not  only 
act  promptly  upon  any  evidence  that 
one  of  its  members  may  be  in  violation 
of  apphcable  rules  but  also  that  the 
DSRO  will  expeditiously  share  that 
information  with  the  other  exchanges  of 
which  aa  FCM  or  introducing  broker 
may  be  a  member  and  with  NFA  so  that 


'*  By  comparison,  while  the  Commission's  option 
regulations  also  permit  an  introducing  broker  to 
solicit  and  accept  option  customers'  orders  whera  » 
self-regulatory  organization  ha*  assumed 
responsibility  for  the  option  sales  practices  of  that 
introducing  broker  (see  \  33,3(b)(l)(ii)).  not  all 
introducing  brokers  are  so  authorized  at  this  time. 
See  Division  of  Trading  and  Markets  Interpretive 
Letter  S5-1.  Comm.  FuL  L  Rep.  (CCH)  \  22.473,  Th« 
Coffee,  Sugar  A  Cocoa  Exchange,  Inc.  ( "CSC")  has 
since  joined  the  inter-exchange  agreement 
described  in  that  Interpretive  Letter,  and  its  option 
contract  (as  ymW  aa  any  introducing  broker 
guaranteed  by  a  CSC-member  FCM)  now  has  the 
same  status  as  the  option  contracts  (and  guaranteed 
introducing  brokers)  of  the  other  exchanges 
described  in  that  Interpretive  Lettar. 
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those  organizations  can  also  take 
whatever  action  siay  be  appropriate 
under  their  rules. 

The  Commission  is  separately 
proposing  to  eliminate  the  requirement 
that  FCMs  and  introducing  brokers 
make  and  file  with  the  Exchanges  and 
NFA  a  record  of  oral  complaints  where 
the  complaint  could  result  in  an 
adjustment  to  an  option  customer's 
account  of  $1,000  or  more.  The 
Commismon  has  observed  little 
evidence  of  oral  customer  complaints  of 
the  type  contemplated  by  the  ride  and 
thus  believes  that  the  elimination  of  this 
requirement  will  not  materially  diminish 
the  special  customer  protections 
afforded  by  the  pilot  program.'* 

The  Commission  also  is  proposing  to 
amend  the  option  disclosure 
requirements  contained  in  Commission 
Rule  33.7. 17  CFR  33.7  in  order  to  clarify 
further  the  extent  to  which  the  terms 
and  conditions  of  the  futures  contract  or 
physical  commodity  underlying  an 
option  must  be  discussed  in  the  required 
disclosure  statement.  Specifically, 
paragraph  [2]  of  the  disclosure 
statement  1$  33.7(bJ(2]  of  the 
regulations)  currently  provides  that  ein 
FCM  or,  introducing  broker  is  required  to 
provide  "a  description  of   .  .  .  [tpie 
futures  contract  or  the  physical 
commodity  which  is  the  subject  of  die 
option  .  .  .  [and  the]  quantity  of  the 
underlying  futures  contact  or  underlying 
physical  commodity.  .  .  ."  As  a  result, 
when  these  requirements  first  became 
effective,  FCMs  and  introducing  brokers 
endeavored  to  provide  prospective 
option  customers  with  a  comprehensive 
and  detailed  Usting  of  the  teems  aiul 
conditions  of  all  of  the  options  (and  their 
corresponding  underlyng  futures 
contracts)  that  had  thus  far  been 
designated  by  the  Commission  for 
trading. 

The  Cotmnission  soon  recognized, 
however,  that  insofar  as  the  regulation 
was  being  interpreted  to  require  the 
dissemination  to  all  existing  and 
prospective  option  customers  of  the 
terms  and  conditions  of  all  new  option 
contracts  as  well  as  of  every 
amendment  to  the  terms  and  conditions 
of  either  existing  options  or  their 
underlying  futures  contracU.  the 
regulations  was  creating  signiHcant 


'*The  Commission  hat  previously  authorized  the 
contract  markets  and  NFA  to  delegate  within  a  joint 
audit  plan  the  responsbihty  for  the  review  of 
promotional  material.  49  FR  28906  (July  17. 1984). 
For  Iheae  purpose*,  an  islfodDcmg  broker'* 
designated  aelf-regulalary  otganizaticm  would  be 
deemed  to  be  NF  ^  except  where  the  introducing 
broker  is  guaranteed  by  an  FCM  whoae  deaignated 
self-regulatory  organizalion  is  one  of  the  contract 
markets,  in  whicb  case  the  introduoiog  broker's 
DSRO  would  be  that  contract  market. 


operational  and  compliance  burdens. 
The  Conunission  accordingly  clarified 
those  requirements  by  reiterating  its 
intention  that  the  terms  and  conditions 
of  these  contracts  need  not  be  disclosed 
to  a  potential  option  customer  in 
advance  of  a  decision  to  trade  and  that 
the  requirements  of  its  regulation  would 
be  satis&ed  if  an  FCM  or  introducing 
broker  provided  "the  specific  details  of 
a  particular  option  contract  intended  to 
be  purchased  or  sold  by  a 
customer  .  .  .  prior  to  the  entry  of  the 
first  order  for  such  contract."  49  FR 
44891,  44893  (November  13, 1984). 

The  Commission  is  aware,  however, 
that  many  FCMs  and  introducing 
brokers  have  chosen  to  continue  to 
provide  all  terms  and  conditions  to 
existing  and  prospective  option 
customers  in  recognition  of  the 
difKculties  inherent  in  assuring  that 
individual  customers  have  received  the 
particularized  disclosures  that  would 
otherwise  be  necessary  eveiy  time  an 
option  customer  chose  to  trade  a  new 
option  contract. 

The  Commission  has,  therefore, 
further  evaluated  the  utility  and 
effectiveness  of  this  portion  of  its 
disclosure  requirements.  In  particular, 
the  Commission  recognizes  that  the 
information  which  is  disclosed  under 
this  portion  of  its  regulations  is  freely 
available  upon  request  by  an  interested 
customer  from  any  FCM,  introducing 
broker,  or  the  exchange  on  which  the 
option  is  traded.  Moreover,  tiae 
Commission  does  not  otherwise  deem  it 
necessary  to  require  FCMs  and 
introducing  brokers  routinely  to  disclose 
the  terms  and  conditions  of  futures 
contracts  which,  as  the  option  contracts 
they  luiderlie,  are  also  freely  available 
to  interested  customers.  The 
Commission  is,  therefore,  proposing  to 
amend  S  33.7(b)(2]  of  its  regulations  to 
require  an  FCM  or  introducing  broker 
instead  to  identfiy  the  futures  or 
physical  commodity  which  may  be 
piu-chased  or  sold  upon  exercise  of  an 
option  or,  if  apphcable,  whether 
exercise  of  the  option  will  be  settled  in 
cash.  The  Commission  believes  that 
such  a  requirement  should  be  sufficient 
to  identify  for  potential  option 
customers  the  tmderlying  instnunent 
upon  which  the  option  premium  will  be 
based  as  well  as  any  unique  or  atypical 
attributes  of  a  particular  contract  of 
whidi  an  option  customer  should  be 
aware.  The  Commission  is  nonetheless 
interested  in  obtaining  specific 
information  and  comments  on  how 
FCMs  and  introducing  brokers  currently 
fulfill  their  disclosure  obligations  to 
option  customers  with  respect  to  the 
required  description  of  exchange-traded 


options  aad  their  underlying  lutw<es 
contracts  and  physical  commodities 
and,  in  particular  what  other 
alternatives  may  exist  to  the 
Commission's  proposal. '  * 

Finally,  the  Commission  is  proposiog 
to  expand  the  discussion  in  Commission 
Rule  33.7  of  two  items:  the  effect  of  limit 
moves  in  certain  underlying  futures  and 
the  natiuc  of  overnight  risk  of 
commodity  price  change  to  those  who 
have  exercised  options.  Tlie  additional 
disclosure  of  the  effects  of  limit  moves 
would  clarify  that  price  limits  in  certain 
underlying  futures  may  not  exist  in  the 
associated  option  and.  as  a  result  of 
this,  there  may  be  instances  when  an 
option  may  experience  greater  price 
change  than  its  underlying  futures 
contract.  The  disclosure  also  indicates 
that  those  obtaining  positions  in  the 
undeiiying  future  as  a  result  of  option 
exercise  may  not  be  able  to  offset  that 
position  if  there  is  a  halt  in  trading  due 
to  a  limit  price  change  in  the  future. 

The  disclosure  of  exercise  risk  would 
clarify  the  trader's  possible  exposure  to 
pric«  change  in  the  underlying  future  or 
physical  commodity  which  may  occur 
before  the  position  resulting  from  option 
exercise  can  be  offset.  For  example,  the 
risk  of  a  significant  difference  between 
the  closing  futures  price  on  the  day  of 
exercise  and  the  opening  price  tiie  next 
trading  day  may  make  a  profitable 
exercise  of  an  option  unprofitable.  Also, 
in  options  on  physicals  that  are  cash 
settled,  the  difference  in  the  cash 
settlement  price  for  the  underlying 
physical  from  that  which  prevailed  at 
the  time  of  option  exercise  may  result  in 
an  unforeseen  loss  if  cover  activities  are 
not  undertaken. 

G.  Financial  Requirements 

The  Commission  has  recently 
proposed  capital  rule  amendments, 
margin  guidehnes.  and  related  proposals 
in  response  to  the  failure  of  Volume 


**  Thus,  this  change,  if  adopted  by  Ac 
Commission,  would  not  in  any  way  modify  an 
FCM's  or  introducing  broker's  obligation  to: 
acquaint  itaelf  sufficiently  with  the  pwraiwl 
circumstances  of  each  option  customer  to  de 
what  further  facts.  explanaLions  and  discloauraa  ate 
needed  in  order  for  that  particular  option  custooier 
to  make  an  informed  decision  whether  to  trade 
options.  The  procedutes  to  hf  followed  by  the 
prudent  FCM  |or  introducing  broker)  to  make  an 
inquiry  into  an  option  customer's  sophistication  for 
purposes  of  determining  to  what  extent  rislt 
disclosare  above  and  beyond  the  disdoanre 
statement  itself  might  be  aviaable. 

46  FR  54Da  54507  [November  3, 19S1). 

Similarly,  this  change  would  not  in  aiqr  way  a&ed 
an  FCM's  or  introducing  broker's  duty  under 
Commission  Rule  33.7(f)  to  "disciose  all  material 
infocmatioD  to  axistiiig  or  prospective  optioa 
customers  even  if  the  infonnauoo  is  not  spaaficalljr 
required"  by  the  Commisainna  optiao  diadoanw 
rule. 
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Investors  Corporation.  50  FR  31612;  50 
FR  31823:  50  FR  31625  {August  5, 1985). 
In  addition,  the  Commission  is  now 
proposing  to  strengthen  further  its 
rinancial  early  warning  system  for 
FCMs.  SpeciHcally,  the  Commission 
believes  that  the  problems  at  Volume 
Investors  might  have  been  detected 
earlier,  and  perhaps  mitigated,  had 
immediate  notice  of  very  substantial 
margin  calls  made  by  Volume  to  a  group 
of  accounts  under  common  financial 
control  been  given  to  exchange  or 
Commission  personnel.  The  Commission 
believes  that  in  a  similar  situation, 
where  an  account  is  undermargined  by 
such  a  magnitude  that  a  default  thereon 
would  cause  the  FCM  to  be 
undercapitalized,  the  DSRO  and  the 
Commission  should  be  made  aware  of 
the  undermargined  status  as  soon  as 
possible  and  has  proposed  a  rule  which 
would  address  such  a  situation." 
This  proposed  rule  would  apply 
generally  to  individual  accounts  unless 
there  were  a  group  of  accounts  which 
was  dependent  on  one  person's 
financial  resources.  The  rule  would  not 
otherwise  apply,  however,  to  all  of  a 
firm's  accounts  on  a  cumulative  basis. 
The  proposed  amendment  to  Rule  1.12,  a 
proposed  new  paragraph  (f)(3),  is  in 
keeping  with  the  overall  goal  of  the 
financial  early  warning  system  which  is, 
as  the  Commission  has  stated  on  several 
occasions,  to  afford  the  Commission  and 
the  appropriate  industry  self-regulatory 
organizations  advance  notice  of  an 
FCM's  problems  to  allow  the  necessary 
protective  action  to  be  taken  to  insure 
the  safety  of  the  FCM  itself,  the  FCM's 
customer  funds  and  the  integrity  of  the 
marketplace. 

Proposed  Rule  1.12(f)(3)  would  require 
an  FCM  to  give  notice  to  its  designated 
self-regulatory  organization  and  the 
Commission  when  it  determines  an 
account  to  be  undermargined  by  an 
amoimt  which  exceeds  its  excess 
adjusted  net  capital.  This  notice  is  to  be 
given  immediately  upon  making  the 
determination  of  the  undermargined 
amount. 

An  immediate  telephone  call  would  be 
encouraged,  followed  by  telegraphic 
notice.  The  DSRO  and  the  Commission 
can  then  heighten  their  surveillance  of 
the  firm  and  be  prepared  to  take 


'•The  Cominission  believes  thai  an  adequate 
program  of  financial  surveillance  can.  in  certain 
circumstances,  depend  upon  the  ability  of  the 
contract  markets  and  their  associated  clearing 
organizations  to  obtain  intra-day  position 
information.  In  this  regard,  the  Commission 
anticipates  that  the  enhancements  to  exchange 
operations  that  would  likely  result  if  the 
Commission's  "audit  trail"  proposal  (49  FR  50190 
(December  27. 1984))  were  to  be  adopted  would  also 
materially  improve  the  exchanges'  ability  to  obtain 
position  information  on  an  intra-day  basis. 


appropriate  action  if  there  is  a  default 
which  would  cause  the  FCM  to  be 
undercapitalized.  The  proposed  rule 
would  apply  individually  to  all  accounts 
carried  by  the  FCM.  The  proposal  also 
provides,  however,  that  if  any  person 
has  an  interest  of  10  percent  or  more  in 
ownership  or  equity  in,  or  guarantees, 
more  than  one  account,  or  guarantees  an 
account  in  addition  to  his  own  account, 
the  undermargined  amounts  of  such 
accounts  must  be  combined  and  notice 
must  be  given  to  the  DSRO  and  the 
Commission  if  the  undermargined 
amounts  exceed  the  firm's  excess 
adjusted  net  capital.  The  Commission 
wishes  to  emphasize  that  its  proposal  is 
designed  to  allow  protective  action  to  be 
taken,  and  should  not  cause  a  firm  to 
delay  issuing  a  margin  call.  The 
Commission  also  wishes  to  emphasize, 
however,  that  the  triggering  event  would 
be  the  determination  of  undermargined 
status,  not  the  issuance  of  a  margin  call 
and  thus,  an  FCM  could  not  circumvent 
the  rule  merely  by  postponing  the 
issuance  of  a  call. 

In  its  letter  of  July  19. 1985,  the  Futures 
Industry  Association  requests  that  the 
Commission  eliminate  or  modify  the 
safety  factor  charge  (or  "haircut")  set 
forth  in  Commission  Rule  1.17(c)(5)(iii). 
which  requires  an  FCM  to  deduct  four 
percent  of  the  market  value  of  exchange- 
traded  commodity  options  granted  (sold) 
by  option  customers  from  the  FCM's  net 
capital  in  computing  its  adjusted  net 
capital.  In  support  of  this  position.  FIA 
states  that  the  risks  of  short  option 
positions  are  no  greater  than  futures 
positions  and  should  be  accorded  the 
same  treatment.  The  Commission  notes 
that  FIA  made  the  same  argument  when 
the  Commission  proposed  Rule 
1.17(c){5)(iii)  »^  and  the  Commission 
rejected  it  at  that  time.  Nothing  that  has 
happened  in  the  last  three  years  has 
indicated  to  the  Commission  that  the 
capital  requirements  for  an  FCM  based 
on  the  size  of  the  short  customer  option 
position  which  it  is  carrying  should  be 
decreased;  on  the  contrary  the  recent 
financial  failure  of  Volume  Investors 
Corporation  would  appear  to  suggest 
precisely  the  opposite. 

Further,  the  Commission  notes  that 
the  September  1982  capital  rule 
amendments,  ••  including  Rule 
1.17(c)(5)(iii),  provide  for  equivalent 
treatment  of  future  and  short  options 
positions  in  that  the  impact  on  an  FCM's 
excess  adjusted  net  capital  will  be  the 
same  in  both  instances,  four  percent  of 
the  margin  required  under  rules  of  the 
applicable  board  of  trade.  If  the  FIA's 


suggestion  were  adopted,  options  would 
not  be  given  preferential  treatment  over 
futures.  The  contract  markets  hav6 
generally  established  option  customer 
margin  levels  for  granted  options  of  an 
amount  equal  to  the  underlying  futures 
contract  margin  level  plus  the  market 
value  of  the  option.  If  this  results  in  a 
higher  required  margin  for  a  short  option 
position  than  for  a  short  or  long  futures 
position,  this  is  the  result  of  the  fact  that 
the  contract  markets  have  established 
different  margin  requirements  for  such 
I>ositions  based  on  their  assessment  of 
the  risks  involved." 

The  Commission's  September  1982 
capital  rule  amendments  prevented  the 
imposition  of  an  additional  financial 
buiden  on  an  FCM  for  carrying  long 
option  customer  positions  (which  are 
essentially  riskless  since  the  option 
premium  is  to  be  paid  in  full  at  the 
outset)  and  instead  placed  any  such 
additional  capital  requirement  on  an 
FCM  carrying  a  riskier  granted  (short) 
option  customer  positions.  Because 
Division  of  Trading  and  Markets 
Financial  and  Segregation  Interpretation 
No.  8  •"  established  greater  FCM 
segregation  requirements  for  a  loi1|g 
option  customer  position  than  for  a  short 
option  customer  position — with  the 
market  value  of  purchased  options 
included  in,  and  the  market  value  of 
granted  options  excluded  from, 
segregation  requirements — the  capital 
rule  amendments  were  necessary  to 
reflect  more  accurately  the  risks  to  an 
FCM  carrying  an  option  position.* > 
Thus,  the  Commission  continues  to 
believe  that  there  should  be  no  capital 
impact  on  an  FCM  for  a  purchased 
(long]  customer  option,  since  there  is  no 
margining  of  the  premium,  but  that  the 
capital  impact  for  a  granted  customer 
option  should  be  the  same  as  for  any 
other  margined  position,  such  as  a  long 
or  short  futures  position,  which  is  four 
percent  of  the  margin  amount.  The  FIA 
has  advanced  no  new  arguments  which 
would  convince  the  Commission 
otherwise. 


"  47  FR  30261  (July  13. 1982). 

'•  47  FR  41513  {September  a,  1962). 


**  FIA  also  makes  reference  to  combined  short 
option/futures  positions.  To  the  extent  such 
combination  positions  are  deemed  to  be  less  risky 
and  have  lower  margin  requirements,  this  will  be 
reflected  in  the  FCM's  capital  requirements. 

••  1  Coram.  Fut  L  Rep.  (CCH)  17118  (August  12, 
1982). 

*■  Detailed  discussions  of  the  mechanics  of  the 
September  1982  capital  rule  changes  are  set  forth  in 
the  releases  containing  the  proposed  and  final  rule 
and  in  Interpretation  No.  8,  all  cited  above.  See  also 
CFTC  Form  1-FR.  Schedule  of  Segregation 
Requirements  and  Funds  in  Segregation,  1  Comm. 
Fut  L.  Rep.  ICCH)  13505.  at  3579-3. 
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H.  Request  for  Comments 

The  Commission  also  requests  that 
commentors  suggest  any  other  changes 
to  the  options  rules  diat  their  past 
experience  with  option  trading  would 
indicate  are  appropriate.  In  particujar, 
the  Commission  is  interested  in  learning 
whether  additional  or  different  customer 
protection  rules  are  advisable,  whether 
any  of  the  protections  now  offered  could 
be  achieved  as  well  with  reduced 
regulatory  burdens,  and  whether 
commentors  agree  that  the  overall 
options  experience  supports  making  the 
program  permanent." 

m.  Related  Matters 

A.  The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  [RFA), 
5  U.S.C.  601  et  seq..  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  these  rules  on  small 
businesses.  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  RFA.  47  FR  1661B  (April 
30, 1982].  These  proposed  rules  would 
permit  and  govern  the  trading  of  options 
on  various  contract  markets  and 
therefore,  if  promulgated,  would  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  for  the  above  reason  and 
pursuant  to  section  3(a)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman,  on  behalf  of 
Commission,  hereby  certifieB  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  the 
Commission  particularly  invites 
comments  &om  any  firms  or  other 


**  k)  thi*  ooimection,  the  Fntiac*  Industry 
Association  has  suggesled  in  its  letter  of  July  19, 
19SS  that  much  of  the  information  now  contained  in 
the  Options  Disclosure  Statement  provided  in 
accordance  with  Commission  Rule  33.7  i»uld  be 
"imparted  in  a  more  meaningful  manner."  thereby 
incieasiog  the  usefulness  of  that  document.  The 
Commission  has  been  willing  in  the  past  to  modify 
the  Disclosure  Statement  in  order  to  simplify  the 
disclosures  required  under  Rule  33.7  where  those 
modirications  have  not  diminished  the  effectivenats 
and  usefulness  of  the  required  disclosures.  See.  e.g., 
46  FR  56996.  57000-01  (December  22.  1082):  49  FR 
44Sm,  44893  (November  13. 1964).  The  Commission 
is,  therefore,  willing  to  consider  particularised 
suggestions  as  to  how  the  Options  Discloeure 
Statement  can  be  further  improved.  The 
Cmnmiaaion  aaks  that  persons  responding  to  this 
portion  of  the  Commission's  proposal  address, 
among  other  items,  changes  and  improvements  to 
the  Commission's  disclosure  requirements  that  were 
suggested  daring  the  Commission's  1962 
reauthorization  hearings.  See,  e.g.,  SEC/CFTC 
lurisdictional  Issues  and  Oversight:  Hearings  on 
H.R.  8447.  H.R.  5515.  and  H.R.  0156  Before  the 
Subcommittee  on  Telecommunications.  Consumer 
Protection,  and  Finance  and  the  Subcommittee  on 
Oversight  and  investigations  of  the  House 
Committee  on  Energy  and  Commerce  (Part  1).  STtfa 
Cong..  2d  Sess.  377-ea  410-20  (10B2). 


persons  which  believe  the  promulgation 
of  these  rule  amendments  might  have  a 
significant  impact  upon  their  activities. 

B.  Paperwork  Reduction  Act 

The  Commission  has  submitted  to  the 
Director  of  the  Office  of  Management 
and  Budget  ("OMB")  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35),  an  expanation 
and  details  of  the  information 
collections  required  under  these 
proposed  rules.  Because  these  rules 
amend  existing  rules  which  already 
have  been  assigaed  an  OMB  control 
number,  the  Commission  assumes  that 
the  amended  rules  will  be  assigned  the 
same  OMB  control  number.  Interested 
members  of  the  public  may  obtain  a 
complete  copy  of  the  information 
collection  proposal  relating  to  the 
proposed  rules  contained  herein  by 
contacting  Joseph  Salazar  at  (202)  254- 
9735.  Persons  wishing  to  comment  on 
the  Paperwork  Reduction  Act 
implications  of  these  proposals  are 
asked  to  send  a  copy  of  their  comments 
to  Mr.  Salazar  at  the  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW.. 
Washington.  D.C.  20581.  and  to  the  OMB 
desk  officer  for  the  agency.  Katie  Lewin. 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503  (202)  3gS-4814. 

List  of  Subjects 

17  CFR  Part  1 

Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  5 

Commodity  futures.  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  16 

Commodity  futures.  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  21 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  33  ^ 

Commodity  exchange.  Commodity 
exchange  designation  procedures. 
Commodity  exchange  rules.  Commodity 
futures.  Commodity  options.  Customer 
protection.  Contract  markets.  Disclosure 
requirements,  Financial  rules.  Fraud. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and  in 
particular,  sections  2(a)(1)(A),  4c(b), 
4c(c),  4c(d),  5.  5a,  6  and  Ba  thereof.  7 
U.S.C.  2. 4.  6c(a),  6c(b),  6c(c),  6c(d).  7. 7a, 
8  and  12a,  the  Commission  hereby 


proposes  to  amend  Chapter  I  of  title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1  is 
proposed  to  be  revised  as  follows: 

Authority:  7  U.S.C.  2.  2a.4.4a.6.«a.ab,6c. 
ed.  ee.  6f.  eg.  eh.  fli.  ej.  ek.  ^  Om.  fln.  So,  7, 7a. 
8, 12a,  13a.  13a-l,  19.  and  21,  uolest 
otherwise  noted. 

2.  Section  1.3  is  proposed  to  be 
amended  by  revising  paragraphs  (zKl) 
introductory  text  {z)(l)(iii)  and  the 
undesignated  text  at  the  end  of  (k)(1)  to 
read  as  follows: 

S14    DefinMons. 

•        •        •        •        • 

(z)  Bona  fide  hedging  transactions 
and  positions. — (1)  General  definition. 
Bona  flde  hedging  transactions  and 
positions  shall  mean  transactions  or 
positions  in  a  contract  for  fntme 
delivery  on  any  contract  market  or  in  a 
commodity  option,  where  such 
transactions  or  positions  normally 
represent  a  substitute  for  transactions  to 
be  made  or  positions  to  be  taken  at  a 
later  time  in  a  physical  marketing 
channel,  and  where  they  are 
economically  appropriate  to  the 
reduction  of  risks  in  the  conduct  and 
management  of  a  commercial  enterprise, 
and  where  they  arise  from: 
***** 

(iii)  The  potential  change  in  the  vakie 
of  services  which  a  person  provides. 
purchases,  or  anticipates  providiqg  or 
purchasing. 

Notwithstanding  the  foregmng.  no 
transactions  or  positions  shall  be 
classified  as  bona  fide  hedging  tmless 
their  purpose  is  to  offset  price  risks 
incidental  to  commercial  cash  or  spot 
operations  and  such  positions  are 
established  and  liquidated  in  an  orderly 
manner  in  accordance  with  sound 
commercial  practices  and,  for 
transactions  or  positions  cm  contact 
markets  subject  to  trading  and  position 
limits  in  effect  pursuant  to  section  4e  of 
the  Act  unless  the  provisions  of 
paragraphs  (z)  (2)  and  (3)  of  this  section 
and  S  5 1-47  and  1.48  of  the  regulations 
have  been  satisfied. 


3.  Section  1.12  is  proposed  to  be 
amended  by  adding  paragraph  (Q(S)  to 
read  as  follows: 


91.12   MaMananceof 
raqulrsmsMts  by  futures 
merchants  and  tatrMUidae 
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(3)  Whenever  a  registered  futures 
commission  merchant  determines  that 
an  account  which  it  is  carrying  is 
undermargined  by  an  amount  which 
exceeds  the  futures  commission 
merchant's  excess  adjusted  net  capital 
detennined  in  accordance  with  S  1.17. 
the  futures  commission  merchant  must 
give  immediate  telegraphic  notice  of 
such  a  determination  to  the  designated 
self-regulatory  organization  and  the 
principal  office  of  the  Commission  at 
Washington.  DC.  This  paragraph  (f)(3) 
shall  apply  to  any  account  carried  by 
the  futures  commission  merchant, 
whether  a  customer,  noncustomer. 
omnibus  or  proprietary  account.  For 
purposes  of  this  paragraph  (f)(3).  if  any 
person  has  an  interest  of  10  percent  or 
more  in  ownership  or  equity  in.  or 
guarantees,  more  than  one  account,  or 
has  guaranteed  an  account  in  addition 
to  his  own  account,  all  such  accounts 
shall  be  combined. 

•  •        •        *        • 

4.  Section  1.46  is  proposed  to  be 
amended  by  revising  paragraph  (d)(1)  to 
read  as  follows: 

§1.46    AppNcatkMi  and  dosing  out  of 
Offsetting  long  and  short  positions. 

(d) 

(1)  Purchases  or  sales  of  commodity 
options  constituting  "bona  fide  hedging 
transactions"  pursuant  to  rules  of  the 
contract  market  which  have  been 
adopted  in  accordance  with  the 
requirements  of  §  1.61(b)  and  approved 
by  the  Commission  pursuant  to  section 
5a(12)  of  th  Act;  Provided,  that  no 
contract  market  or  futures  conunission 
merchant  shall  permit  such  option 
positions  to  be  offset  other  than  by  open 
and  competitive  execution  in  the  trading 
pit  or  ring  provided  by  the  contract 
market,  during  the  regular  hours 
prescribed  by  the  contract  market  for 
trading  in  such  conunodity  option. 

5.  Section  1.61  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(2) 
and  (c)  to  read  as  follows: 

91.61    Speculative  position  limits. 

•  •        *        *        • 

(2)  No  bylaw,  rule,  regulation  or 
resolution  adopted  pursuant  to 
paragraph  (b)(1)  of  this  section  shall 
apply  to  positions  held  by  commercial 
interests  in  the  underlying  commodity     - 
which  are  determined  by  a  contract 
market  in  accordance  with  S  1.3(z)(l)  of 
this  chapter  Provided,  that  the  contract 
market  may  limit  bona  fide  hedging 
positions  which  it  determines  are  not  in 
accord  with  sound  commercial  practices 


or  exceed  an  amount  which  may  be 
established  and  liquidated  in  an  orderly 
fashion. 

(c)  Time  of  filing.  Boards  of  trade 
seeking  designation  as  a  contract 
market  in  options  or  futures  shall  submit 
rules,  bylaws,  regulations  or  resolutions 
pursuant  to  this  section  with  their 
application  for  designation. 


PART  5— DESIGNATION  OF  AND 
CONTINUING  COMPUANCE  BY 
CONTRACT  MARKETS 

6.  The  authority  citation  for  Part  5  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  7,  7a,  8  and  12a(5). 
unless  otherwise  noted. 

7.  Section  5.2  is  proposed  to  be 
revised  to  read  as  follows: 

S  5.2    Donnant  contracts. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  term  "dormant  contract 
market"  means  any  commodity  futures 
or  option  contract  market: 

(i)  In  which  no  trading  has  occurred  in 
any  future  or  option  expiration  for  a 
period  of  six  complete  calendar  months; 
or 

(ii)  Which  has  been  certified  by  a 
futures  contract  market  to  the 
Commission  to  be  a  donnant  contract 
market. 

(b)  Listing  of  additional  futures 
trading  months  or  option  expirations. 
No  dormant  contract  market  may  list 
additional  months  or  expirations  for 
trading,  or  otherwise  permit  trading  to 
recommence  in  such  a  dormant  contract 
market,  until  such  time  as  the 
Commission  approves,  pursuant  to 
section  5a(12)  of  the  Act  and  S  1.41(b)  of 
these  regulations,  the  bylaw,  rule, 
regiilation  or  resolution  of  the  contract 
market  submitted  to  the  Commission 
pursuant  to  paragraph  (c)  of  this  section. 

(c)  Bylaws,  rule,  regulation  or 
resolution  to  list  additional  trading 
months  or  expirations.  (1)  Any  bylaw, 
rule,  regulation  or  resolution  of  a 
contract  market  to  list  additional  trading 
months  or  expirations  in  a  dormeint 
contract  market  or  to  otherwise 
recommence  trading  in  such  a  contract 
market  shall  be  submitted  to  the 
Commission  under  section  5a(12)  of  the 
Act  and  S  1.41(b)  of  these  regulations. 

(2)  Each  submission  shall  include  the 
information  required  to  be  submitted 
pursuant  to  S  1.41(b)  of  these 
regulations,  and  also  shall: 

(i)  Clearly  designate  the  submission  as 
filed  pursuant  to  Commission  Rule  5.2. 

(ii)  Contain  an  economic  justification 
for  the  listing  of  additional  months  or 


expirations  in  the  dormant  contract 
market,  which  shall  include  an 
explanation  of  those  economic 
conditions  which  have  changed 
subsequent  to  the  time  the  contract 
became  dormant  and  an  explanation  of 
how  any  new  terms  and  conditions 
which  are  now  being  proposed  by  the 
contract  market,  or  which  have  been 
proposed  for  an  option  market's 
underlying  futures  contract  market, 
would  make  it  reasonable  to  expect  that 
the  futures  or  option  contract  will  be 
used  on  more  than  an  occasional  basis 
for  hedging  or  price  basing. 

(d)  Exemptions.  No  contract  maritet 
shall  be  considered  dormant  until  the 
end  of  thirty-six  (36)  complete  calendar 
months: 

(1)  Following  designation; 

(2)  Following  notice  to  the  contract 
market  that  the  Commission  has 
reviewed  the  economic  purpose  and  the 
terms  and  conditions  of  the  contract  and 
has  determined  in  its  discretion  to 
permit  this  exemption;  or 

(3)  Following  Commission  approval  of 
the  contract  market  bylaw,  rule, 
regulation,  or  resolution  submitted 
pursuant  to  paragraph  (c)  of  this  section; 
Provided,  however,  that  for  option 
contract  markets,  in  no  event  shall  this 
period  be  less  than  six  months  from  the 
effective  date  of  this  amendment  to  this 
section. 

8.  Part  5  is  proposed  to  be  amended  by 
adding  a  new  section  5.4  to  read  as 
follows: 

9  5.4    DaNsting  criteria  for  options. 

For  options  on  a  designated  futures 
contract  market,  where  the  trading 
volume  of  the  underlying  futures 
contract  market  falls  below  an  average 
of  1,000  contracts  per  week  for  all 
trading  months  listed  during  the 
preceding  six  month  period,  no  new 
expiration  months  may  be  listed  for 
trading.  New  expiration  months  may  be 
added  in  accordance  with  rules  of  the 
contract  market  when  trading  volume  in 
the  imderlying  designated  futiu^s 
contract  market  rises  above  an  average 
of  2,000  contracts  per  week  for  all 
trading  months  listed  for  a  period  of 
three  consecutive  months. 

PART  16— REPORTS  BY  CONTRACTS 
MARKETS 

9.  The  authority  citation  for  Part  16  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  6a.  6c,  eg,  61,  7,  and  12a, 
unless  otherwise  noted. 

10.  Section  16.01  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(5) 
and  (a)(6).  adding  (a)(7)  and  revising  the 
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undesignated  text  at  the  end  of  (a)  to 
read  as  follows: 

S  16.01    Trading  votuma,  opan  contracta 
andprlcaa. 

(a)  •  •  * 

(5)  The  total  number  of  option 
contracts  exercised; 

(6)  The  total  number  of  option 
contracts  that  expired  unexercised;  and 

[7]  The  option  delta,  where  a  delta 
system  is  used. 

This  information  shall  be  made 
readily  available  to  the  news  media  and 
the  general  public  in  printed  form  and 
without  charge  at  the  office  and  trading 
floor  of  the  contract  market  no  later 
than  the  business  day  following  the  day 
for  which  publication  is  made. 

11.  Section  16.02  is  proposed  to  be 
amended  by  revising  paragraphs  (a) 
introductory  text,  (a)(l)(i)  (A),  (B)  and 
(C),  removing  (a)(l)(i)  (D)  and  (E), 
revising  (a)(l)(ii)  (A)  through  (D). 
removing  (a](l)(ii)(E),  and  by  adding 
paragraph  (a)(l)(iv)  to  read  as  follows; 

9  16.02.    Larga  option  trader  reports. 

(a)  Information  required.  Each 
contract  market  shall  submit  to  the 
Commission  a  weekly  report  for  options 
on  futures  and  for  options  on  physicals 
that  are  settled  in  cash  and,  unless 
otherwise  determined  by  the 
Commission,  a  daily  report  on  all  other 
options  on  physicals,  containing  the 
following  information  for  each  option 
trader  controlling  a  reportable  option 
position. 

(l)(i)  •  •  • 

(A)  All  reportable  positions  by 
expiration  month  and  by  strike  price; 

(B)  The  total  reportable  position 
controlled  by  the  option  trader  by 
expiration  month,  regardless  of  strike 
prices;  and 

(C)  The  total  reportable  position 
controlled  by  the  option  trader  in  all 
option  expiration  dates,  regardless  of 
strike  prices. 

(ii)  •  •  • 

(A)  All  reportable  positions  by 
expiration  month  and  by  strike  price; 

(B)  The  total  reportable  position 
controlled  by  the  option  trader  by 
expiration  month  regardless  of  strike 
prices; 

(C)  The  total  reportable  position 
controlled  by  the  option  trader  in  all 
option  expiration  dates,  regardless  of 
strike  prices;  and 

(D)  The  number  of  contracts 
exercised. 

•        •        *        •        • 

(iv)  For  those  option  contract  markets 
which  have  adopted  an  option  delta 
system  for  purposes  of  enforcing 
exchange  speculative  position  limits 


pursuant  to  SS  1-41  and  1.61  of  this 
Chapter,  the  information  required  by 
paragraph  (a)  of  this  section  shall  also 
be  submitted  in  hard  copy  form  on  a 
delta-equivalent  basis  in  a  form  and 
manner  approved  by  the  Director  of 
Economic  Analysis. 


S160S    [Rmnovad] 

12.  Part  16  is  proposed  to  be  amended 
by  removing  and  reserving  i  16.05. 

PART  21-SPECIAL  CALLS 

13.  The  authority  citation  for  Part  21  is 
proposed  to  be  added  and  reads  as 
follows: 

Authority:  7  U.S.C.  2,  2a,  4.  ea.  6c,  6g,  6i.  6n, 
7. 12a,  and  19  (1982). 

14.  Section  21.02  is  proposed  to  be 
amended  by  revising  the  introductory 
paragraph  as  follows: 

§  21.02    Special  calls  for  Information  on 
open  contracts  In  accounts  carried  or 
introduced  by  futures  commission 
merchants,  members  of  contract  markets, 
Introducing  brokers,  end  foreign  brolters. 

Upon  special  call  by  the  Commission 
for  information  relating  to  futures  and/ 
or  option  positions  held  or  introduced  on 
the  dates  specified  in  the  call,  each 
futures  commission  merchant,  member 
of  a  contract  market,  introducing  broker, 
or  foreign  broker,  and,  in  addition,  for 
options  information,  each  contract 
market,  shall  furnish  to  the  Commission 
the  following  information  concerning 
accounts  of  traders  owning  or 
controlling  such  futiu-es  and/or  option 
positions,  except  for  accounts  carried  on 
a  fully  disclosed  basis  by  another 
futures  commission  merchant,  as  may  be 
specified  in  the  call:  -_ 

***** 

15.  Section  21.02a  is  proposed  to  be 
amended  by  revising  the  section  heading 
and  revising  paragraphs  (a)  introductory 
text,  (b)(3),  (b){4)(iv)  and  (b)(4)(x)  as 
follows.  The  introductory  text  of  (b)(4)  is 
shown  for  the  convenience  of  the  reader. 

9  21.02a    Special  calls  for  machine 
readable  Information. 

(a)  Upon  special  call  by  the 
Commission  for  information  relating  to 
futures  and/or  option  positions  held  on 
the  dates  speciHed  in  the  call,  each 
futures  commission  merchant,  member 
of  a  contract  market  and  foreign  broker 
shall  furnish  to  the  Commission  in 
accordance  with  paragraph  (b)  below 
the  following  information  concerning 
accounts  of  traders  owning  or 
controlling  such  futures  and/or  option 
position,  except  for  accounts  carried  by 
another  futures  commission  merchant  on 
a  fully  disclosed  basis,  as  may  be 
specified  in  the  call: 


(b)  *  •  • 

(3)  The  required  record  description  is 
as  follows: 

01    O-T-400A. 

05    O-T-Record-Type.  PIC  X(4)  Value 
400A. 

05    O-T-Report-Date,  PIC  X(6). 

05    O-T-Reporting-Firm-Name,  PIC  X(55). 

05    Filler.  PIC  X[7). 

05    O-T-Sequence.  PIC  9(8). 
01    O-T-410B. 

05    O-T-Record-Type.  PIC  X(4)  Value  410B. 
•  05    0-T-Account-Niiml>er,  PIC  X(48). 

05    Filler.  PIC  X(20). 

05    O-T-Sequence,  PIC  9(8). 
01    0-T-411C. 

05    O-T-Record-Type,  PIC  X(4)  Value 
411C. 

05    0-T-Account-Name-Street-Addre8». 
PIC  X(68). 

05    O-T-Sequence,  PIC  9(8). 
01    O-T-520E. 

05    O-T-Record-Type.  PIC  X(4)  Value  520E. 

05    O-T-Commodity-ID.  PIC  X(6). 

05    O-T-Delivery-or-Expiration-Month.  PIC 
X(4). 

05    O-T-Put-or-Call-Option,  PIC  X. 

05    O-T-Strike-Price,  PIC  9(8). 

05    O-T-Open-Lpng-Position.  PIC  9(8). 

05    O-T-Open-Short-Position,  PIC  X(8). 

05    Filler,  PIC  X{33). 

05    O-T-Sequence.  PIC  9(8). 

(4J  Field  Definitions.  Field  definitions 
for  each  record  are  as  follows: 


(iv)  Account  Number.  A  unique 
identifier  for  each  account  reported  to 
the  Commission  under  the  21.02a  call. 
This  can  be  any  sequence  of 
alphanumeric  characters  not  to  exceed 
48  characters  which  are  left  justified  in 
the  field. 
***** 

(x)  Open  Long  (Short)  Positions.  Total 
number  of  long  (short)  contracts  in  the 
conmnodity  specified  in  the  call  that  are 
open  on  the  firm's  books  for  a  particidar 
account  as  of  the  end  of  the  trading  day 
specified  in  the  call.  The  field  should  be 
zero  filled  with  right  justified  integers 
from  0  to  99999999. 


PART  33— REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

16.  The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2.  2a,  4.  6,  6a.  6b.  6c,  6d, 
6e.  6f.  6g.  6h.  6i.  ej,  6k,  61.  6m.  6a  6o.  7,  7a.  7b. 
B,  9. 11, 12a,  12c,  13a,  13a-l.  13b,  19.  and  21 
unless  otherwise  noted. 

17.  Section  33.4  is  proposed  to  be 
amended  by  removing  and  reserving 
paragraph  (a)(5)(ii),  revising  paragraphs 
(a)(5)(iii)  and  (a)(6)(ii),  removing  and 
reserving  paragraph  (b)(2),  and  revising 
paragraphs  (b)  (4)  introductory  text. 
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(b)(4)(i).  (b)(4)(iii).  (b)(8)  and  (b)(8)  to 
read  as  follows: 

S  33.4    Designation  as  a  contract  marlcat 
for  ttw  trading  of  commodity  optiona. 

•  •        •        •        • 

(a)  *  •  • 

(5)  •  •  • 

(ii)  [Reserved] 

(iii)  For  options  on  futures  contracts, 
the  volume  of  trading  in  all  contract 
months  for  future  delivery  of  the 
commodity  for  which  the  option 
designation  is  sought  has  averaged  at 
least  3,000  contracts  per  week  on  such 
board  of  trade  for  the  12  months 
preceding  the  date  of  application  for 
contract  market  designation;  and 

•  •        •        •        • 

(6)  •  *  • 

(ii)  For  commodities  not  specifically 
enumerated  in  section  2(a)(1)(A)  of  the 
Act,  is  net  designated  as  a  contract 
market  for  more  than  one  other  option 
on  a  physical. 

(b)  *  •  • 

(2)  [Reserved] 

•  *        •        «        « 

(4)  Require,  with  respect  to  all  written 
option  customer  complaints,  that  each 
member  futures  commission  merchant 
which  engages  in  the  offer  or  sale  of 
commodity  options  regulated  under  this 
Part: 

(i)  Retain  all  such  complaints; 

•  *        •        •        * 

(iii)  Immediately  send  a  copy  of  any 
such  complaint  to  the  member's 
designated  self-regulatory  organization 
and,  upon  final  disposition  thereof, 
immediately  send  a  copy  of  the  record 
of  such  disposition  to  die  member's 
designated  self-regulatory  organization. 
»        •        •        •        » 

(6)  Require  each  member  futures 
commission  merchant  which  engages  in 
the  offer  or  sale  of  option  contracts 
regulated  under  this  Part  to  give  to  the 
member's  designated  self-regulatory 
organization  prompt  notice  of  any 
disciplinary  action  taken  against  the 
futures  commission  merchant  or  any  of 
its  associated  persons  by  the 
Commission  or  by  another  self- 
regulatory  organization. 
***** 

(8)  Require  each  member  futures 
commission  merchant  which  engages  in 
the  offer  or  sale  of  option  contracts 
regulated  under  this  Part  promptly  to 
submit  to  the  member's  designated  self- 
regulatory  organization  all  promotional 
material  (as  defined  in  §  33.1).  Such 
promotional  material  must  be  promptly 
reviewed  by  the  designated  self- 
regulatory  organization  to  determine 
that  such  material  is  not  fraudulent. 


18.  Section  33.5  is  proposed  to  be 
amended  by  revising  paragrpah  (c)  to 
read  as  follows: 

933.5    AppieaOon  for  dnlgnatien  M  a 
contract  marlcat  for  tiM  tradh>t  of 
commodity  optiona. 
***** 

(c)  For  options  on  a  futures  contract 
on  a  commodity  specifically  enumerated 
in  section  2(a)(1)(A)  of  the  Act  the 
effective  period  for  designation  as  a 
contract  market  for  a  particular 
commodity  option  under  this  Part  shall 
be  for  a  period  not  to  exceed  three  years 
from  the  effective  date  of  the 
designation,  or  such  shorter  period  as 
the  Commission  may  specify  at  the  time 
the  designation  is  granted,  and  in  any 
event  shall  be  of  no  further  force  or 
effect  should  the  Commission,  by  rule  or 
regulation,  repeal  the  provisions  of  this 
Part  under  which  such  designation  is 
granted.  Except  as  may  be  specifically 
authorized  by  the  Commission,  no  board 
of  trade  which  has  been  designated  as  a 
contract  market  for  the  tradirig  of 
commodity  options  may  authorize  or 
allow  the  trading  of  any  commodity 
option  which  wiU  expire  after  the 
termination  of  the  effective  period  of 
such  designation  or  where  the  delivery 
month  of  the  futures  contract  underlying 
such  option  is  later  than  the  termination 
of  the  effective  period  of  such 
designation  or  where  the  delivery  month 
for  the  underlying  futures  contract  has 
not  been  enlisted. 

19.  Section  33.7  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(2) 
introductory  text  and  (b)(2)(i),  by 
removing  and  reserving  paragraph 
(b)(2)(ii)  and  by  revising  paragraphs 
(b)(3)  and  (b)(5)  to  read  as  follows: 

§  33.7    Disclosura. 

•  *         •         •         • 

(b)  *  •  • 

(2)  Description  of  commodity  options.  Prior 
to  entering  into  any  transaction  involving  a 
commodity  option,  an  individual  should 
thoroughly  understand  the  nature  and  type  of 
option  invoived  and  the  underlying  futures 
contract  or  physical  commodity.  The  futures 
commission  merchant  or  introducing  broker 
is  required  to  provide,  and  the  individual 
contemplating  an  option  transaction  should 
obtain: 

(i)  An  indentiiication  of  the  futures  contract 
or  physical  commodity  underlying  the  option 
which  may  be  purchased  or  sold  upon 
exercise  of  the  option  or,  if  applicable, 
whether  exercise  of  the  option  will  be  settled 
in  cash: 

(ii)  [Reserved] 

*  •         •         •         • 

(3)  The  mechanics  of  option  trading.  Before 
entering  into  any  exchange-traded  option 
transaction,  an  individual  should  obtain  a 
description  of  how  commodity  options  are 
traded. 


Option  customers  should  clearly 
understand  that  there  is  no  guarantee  that 
option  positions  may  be  offset  by  either  a 
closing  purchase  or  closing  sale  transaction 
on  an  exchange.  In  this  circumstance,  option 
grantors  could  be  subject  to  the  full  risk  of 
their  positions  until  the  option  position 
expires,  and  the  purchaser  of  a  profitable 
option  might  have  to  exercise  the  option  to 
realize  a  profit 

For  an  option  on  a  futures  contract  an 
individual  should  clearly  understand  the 
realtionship  between  exchange  rules 
governing  option  transactions  and  exchange 
rules  governing  the  underlying  futures 
contract  For  example,  an  individual  should 
understand  what  action,  if  any,  the  exchange 
will  take  in  the  option  market  if  trading  in  the 
underlying  futures  market  is  restricted  or  the 
futures  prices  have  made  a  "limit  move." 

The  individual  should  understand  that  the 
option  may  not  be  subject  to  daily  price 
fluctuation  limits  while  the  underlying  future 
may  have  such  limits,  and,  as  a  result  normal 
pricing  relaUonahips  between  options  and  the 
underlying  future  may  not  exist  when  the 
future  is  trading  at  its  price  limit  Also, 
underlying  futures  positions  resulting  from 
exercise  of  options  may  not  be  capable  of 
being  offset  if  the  underlying  future  is  at  a 
price  Umit 
•  •  •  •  • 

(5)  Profit  potential  of  an  option  position. 
An  option  customer  should  carefully 
calculate  the  price  which  the  underlying 
futures  contract  or  underlying  physical 
commodity  would  have  to  reach  for  the 
option  position  to  beome  profitable.  This 
price  would  include  the  amount  by  which  the 
underlying  futures  contract  or  underlying 
physical  commodity  would  have  to  rise  above 
of  fall  below  the  strike  price  to  cover  the  sum 
of  the  premium  and  all  other  costs  incurred  in 
entering  into  and  exercising  or  closing 
(offsetting]  the  commodity  option  position. 

Also,  an  option  customer  should  be  aware 
of  the  risk  that  the  futures  price  prevailing  at 
the  opening  of  the  next  trading  day  may  be 
substantially  different  from  the  futures  price 
which  prevailed  when  the  option  was 
exercised.  Similarly,  for  options  on  physicals 
that  are  cash  settled,  the  physicals  price 
prevaihng  at  the  time  the  option  is  exercised 
may  differ  substantially  from  the  cash 
settlement  price  that  is  determined  at  a  later 
time.  Thus,  if  d  customer  does  not  cover  the 
position  against  the  possibility  of  underlying 
commodity  price  change,  the  realized  price 
upon  option  exercise  may  differ  substantially 
from  that  which  existed  at  the  time  of 
exercise. 
*         •         •         *         * 

Issued  in  Washington,  D.C.  on  August  22. 
1985,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(PR  Doc.  85-20498,  Filed  8-29-85;  8:45  am] 
BIUINO  COOE  aSSI-OI-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 

[Docket  No.  84N-0101] 

New  Drug  and  Antibiotic  Application 
Review;  Proposed  User  Charge; 
Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
November  4, 1985,  the  comment  period 
for  the  proposed  rule  that  would  impose 
user  charges  to  recover  the  cost  of 
reviewing  new  drug  and  antibiotic 
applicatioiis  for  marketing  and  certain 
supplemental  applications.  FDA  is 
taking  this  action  in  response  to 
requests  that  the  original  30-day 
comment  period  be  extended. 
DATE:  Conmients  by  November  4, 1985. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  R.  Hodkinson,  Center  for  Drugs 
and  Biologies  (HFN-364),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-6490. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  August  6. 1985  (50  FR 
31726),  FDA  proposed  to  amend  its 
regulations  governing  the  approval  for 
marketing  of  new  drugs  and  antibiotic 
drugs  for  human  use  by  initiating  a 
program  that  would  impose  charges 
upon  a  person  (the  applicant)  who  seeks 
FDA's  approval  for  marketing  a  new 
drug  or  antibiotic  drug  for  human  use 
and  who  seeks  FDA's  approval  to  make 
certain  changes  in  the  labeling  of  an 
approved  new  drug  or  antibiotic  drug.  In 
that  notice,  public  comments  were 
requested  by  September  5, 1985. 

In  response  to  the  proposal,  FDA  has 
received  requests  from  two 
pharmaceutical  trade  associations  and 
the  U.S.  Small  Business  Administration 
asking  for  an  extension  of  the  comment 
period.  These  parties  claimed  that  an 
extended  comment  period  was  needed 
to  evaluate  the  proposal  more  fully. 

The  agency  has  reviewed  these 
requests  and  agrees  that  a  60-day 
extension  of  the  comment  period  to 
November  4, 1985,  would  be  in  the 
public  interest.  Accordingly,  the 
comment  period  for  submissions  by 


interested  persons  is  extended  to 
November  4. 1985. 

Interested  persons  may,  on  or  before 
Noveuber  4, 1985,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  proposed  rule. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  August  27, 1985. 
loMph  P.  HUe. 

Acting  Commissioner  of  Food  and  Drugs. 
[FR  Doc.  85-20897  Filed  8-28-85;  10:27  am] 

BILUNO  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  200 

[Docket  No.  R-a5-1247;  FR-2109] 

Use  Of  Materials  Bulletin  No.  381— HUD 
Building  Product  Standards  and 
Certification  Program  for  the 
Grademarking  of  Lumber 

AOENCY:  OfHce  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  (HUD). 
action:  Proposed  rule. 

summary:  This  rule  would  adopt  as  part 
of  HUD's  Minimum  Property  Standards 
(MPS),  a  Use  of  Materials  Bulletin  (UM) 
that  references  a  standard  issued  by  the 
U.S.  Department  of  Commerce,  National 
Bureau  of  Standards,  for  the 
grademarking  of  lumber.  It  would  also 
supplement  HUD's  Building  Product 
Standard  and  Certification  Program  by 
requiring  that  certain  additional 
information  be  included  on  the  label  or 
grademark. 

DATE:  Comments  due:  October  29, 1985. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  General  Counsel,  Rules 
Docket  Clerk,  Room  10276,  Department 
of  Housing  and  Urban  Development  451 
Seventh  Street,  SW.,  Washington,  D.C. 
20410-5000.  Comments  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  comment  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours  at 
the  above  address. 


FOR  PUKTHfR  INFORMATION  CONTACT: 

Mr.  Leslie  H.  Breden.  Office  of 
Manufactured  Housing  and  Regulatory 
Functions,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW.,  Washington,  D.C  20410-8000; 
telephone  (202)  755-5929.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  industry  request  HUD  is 
proposing  new  grademarks  for  lumber 
and  finger  jointed  lumber.  In  doing  so, 
the  Department  follows  the  provisions  of 
24  CFR  200.935  regarding  administrator 
qualifications  and  procedures  under  the 
HUD  Building  Product  Standards  and 
Certification  Program,  and  the  Technical 
Suitability  of  Products  Program,  HUD 
Handbook  4950.1.  REV-1.  This  proposed 
rule  would  augment  labeling 
requirements  of  {  200.935(d)(6)  to 
include: 

1.  The  registered  symbol  which 
identifies  the  grading  agency; 

2.  Species  or  species  combination: 

3.  Grade; 

4.  Identification  of  applicable  grading 
rules  when  not  indicated  by  the  species 
identification  or  agency  symbol; 

5.  Mill  or  grader, 

6.  For  members  which  are  less  than 
five  inches  nominal  thickness,  whether 
the  lumber  was  green  or  dry  at  the  time 
of  dressing;  and 

7.  Finger  joints  present 
Because  these  added  requirements 

only  relate  to  this  particular  certification 
program,  they  are  set  out  in  a  new 
S  200.943.  and  not  as  amendments  to  the 
existing  {  200.935.  Thus,  ^  200.943 
augments  {  200.935;  it  would  not 
supplant  it  The  Department  originally 
initiated  this  Use  of  Materials  Bulletin 
because  of  complaints  about  lumber 
concerning  dimensional  variability,  use 
of  green  lumber,  and  counterfeiting  of 
grade  marks.  Fraudulent  stamps  on 
lumber  were  being  used  to  indicate 
compUance  to  a  standard  when,  in  fact, 
the  lumber  did  not  comply  with  the 
standard.  In  addition,  the  counterfeit 
marks  were  misleading  builders  who 
were  using  design  criteria  with  regard  to 
safety  considerations. 

A  soft  wood  lumber  standard  was 
developed  by  the  national  Bureau  of 
Standards  in  1969  after  a  request  by  a 
subcommittee  of  the  House  of 
Representatives'  Select  Committee  on 
Small  Business.  This  standard,  which 
related  the  moisture  content  of  wood  to 
the  dimensions  of  lumber,  was 
referenced  in  the  original  Use  of 
Materials  Bulletin  UM  38.  along  with  a 
list  of  grade  marking  organizations 
acceptable  to  HUD.  The  proposed  UM 
38i  references  a  new  revised  standard 
and  also  provides  for  procedures  and 
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tests  for  finger  jointed  lumber  as  well  as 
listing  the  current  accepted  grade 
marking  organizations. 

The  Department  is  not  considering 
whether  to  revise  and  update  the  current 
Use  of  Materials  Bulletin  for  the  grade 
marking  of  lumber.  However,  in 
conformance  with  the  general 
deregulatory  policies  of  this 
Administration,  the  Department  is 
seeking  information  concerning  any 
possible  consequences,  should  the 
Department  choose  some  other  possible 
option — one  of  which  would  be  to 
eliminate  UM  -38.  We  request  that 
industry,  consumers,  and  other  members 
of  the  public  comment  concerning 
whether  it  would  be  appropriate  to 
eliminate  all  standards  relating  to 
lumber  and  that  such  commenters 
suggest  other  alternatives  available  to 
the  Department. 

The  primary  purpose  of  this  proposed 
rule  is  to  insure  that  the  specified  grade 
of  lumber  gets  to  the  job  site  and  that 
the  product  continues  to  conform  to  the 
existing  standard.  For  lumber 
procedures,  the  program  removes  the 
likelihood  of  unfair  competition  based 
on  spurious  claims  and  promotes  a  fair 
and  equitable  basis  for  marking  lumber, 
while  allowing  consumers  the  ability  to 
make  value  judgments  by  providing 
accurate  information  about  the  product. 
The  Department  seeks  comments  on 
whether  these  objectives  will  be  met. 

Section  200.943  embodies  the 
substance  of  UM  38i  and,  therefore,  the 
text  is  not  set  forth.  However,  a  copy  of 
UM  38i  is  available  for  public  inspection 
during  regular  business  hoiirs  in  the 
Office  of  Manufactured  Housing  and 
Regulatory  Functions,  Room  9151,  and  in 
the  Office  of  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10278, 
Department  of  Housing  and  Urban 
Development.  Washington,  D.C  20410- 
5000. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  sa  which 
implements  section  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
and  copying  during  regular  business 
hours  in  the  Office  of  the  Rules  Docket 
Clerk,  at  the  above  address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  [2]  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  (3)  have 
a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  (the  Regulatory  Flexibility  Act), 
the  Undesigned  hereby  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  UM  38i  adopts 
a  product  standard  that  is  nationally 
recognized  throughout  the  affected 
industry  and  will  not  create  a  burden  on 
manufacturers  currently  meeting  the 
standard. 

This  rule  was  bsted  as  Item  No.  19 
under  the  Office  of  Housing  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  29. 1985 
(50  FR  17287.  50  FR  17298)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportimity.  Fair  housing.  Housing 
standards.  Loan  programs,  Housing  and 
community  development  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies),  Reporting  and 
recordkeeping  requirements.  Minimum 
property  standards,  and  Incorporation 
by  reference. 

PART  200-INTROOUCTION 

Accordingly,  24  CFR  Part  200  is 
proposed  to  be  amended  as  follows: 

1.  The  Authority  citation  for  24  CFR 
Part  200  Part  200  is  proposed  to  be 
revised  to  read  as  set  forth  below,  and 
any  authority  citation  following  any 
section  in  Part  200  is  proposed  to  be 
removed. 

Authority:  Titles  I  and  D  of  the  National 
Housing  Act  (12  U.S.C.  1701  thru  1715z-18): 
Section  7(d)  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C,  3535(d)). 

2.  A  new  {  200.943  is  proposed  to  be 
added,  to  read  as  follows: 

9  200,443    Supplementary  Specifie 
Procedural  Requirements  Under  HUD 
Bulkflng  Product  Standards  and 
Certification  Program  for  ttie  GrademarUng 
of  Lumber. 

(a)  Applicable  Standards.  (1)  Lumber 
shall  be  grademarked  in  accordance 
with  the  following  standard: 

U.S.  Department  of  Commerce  Voluntary 
Product  Standard  PS  20-70  "American 
Softwood  Lumber  Standard" 


(2)  This  Standard  has  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporation  by  reference.  It  is 
available  irom  the  National  Buireau  of 
Standards,  Gaithersburg,  Maryland 
20143.  The  Standard  is  also  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  Room  8401. 
Washington,  D.C.  20408. 

(b)  Labeling  or  Marking.  (1)  Under  the 
procedures  set  forth  in  S  200.935(d)(e), 
concerning  labeling  or  marking  of  a 
product  the  administrator's  validation 
mark  and  the  manufacturer's 
certification  of  compliance  with  the 
applicable  standard  is  required  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer. 
However,  in  the  case  of  grademarking  of 
lumber,  the  following  information  shall 
be  included  on  the  certification  label  or 
mark: 

(i)  The  registered  symbol  which 
identifies  the  grading  agency: 

(ii)  Species  or  species  combination; 

(iii)  Grade; 

(ivj  Identification  of  applicable 
grading  rules  when  not  indicated  by  the 
species  identification  or  agency  symbol; 

(v)  Mill  or  grader; 

(vi)  For  members  which  are  less  than 
5'  nominal  thickness,  indication  that  the 
lumber  was  green  or  dry  at  the  time  of 
dressing;  and 

(vii)  Finger  jointed  where  applicable. 

(2)  The  certification  mark  shall  be 
affixed  to  each  piece  of  lumber. 

(c)  Periodic  Tests  and  Quality  Control 
Inspections.  Periodic  tests  and  quality 
control  inspections  shall  be  carried  out 
by  the  Board  of  Review  of  the  American 
Lumber  Standards  Committee  as 
defined  in  PS  20-70. 

Dated:  August  14, 1985. 
Janet  Hale, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing — Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  85-20743  Filed  8-29-85:  8:45  am] 

8ILUN0  CODE  4210-27-M 


POSTAL  SERVICE 

39  CFR  Part  10 

Proposed  Express  MaH  Intematlonai 
Service  to  Iceland 

agency:  Postal  Service. 
action:  Proposed  rule. 

SUMMARY:  Pursuant  to  an  agreement 
with  the  postal  administration  of 
Iceland,  the  Postal  Service  intends  to 
begin  Exih«8s  Mail  International  Service 
with  Iceland  at  postage  rates  indicated 
in  the  tables  below.  The  proposed 
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service  U  scheduled  to  begin  on 
November  7, 1985. 

DATE:  Comments  must  l>e  received  on  or 
before  October  3, 1985. 
ADDRESS:  Written  comments  should  be 
directed  to  the  General  Manager.  Rate 
Development  Division,  Office  of  Rates, 
Rates  and  Classification  Department, 
U.S.  Postal  Service.  Washington,  D.C. 
20260-5350.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
in  room  8620.  475  L'Enfant  Plaza  West 
SW.,  Washington,  D.C.  20260-5350. 

FOR  FURTHHI  tNTORMATION  CONTACT: 

Leon  W.  Perlinn.  [202]  245-^4414. 
8Uf>PLEMEIfTARY  INFORMATION:  The 

International  Mail  Manual  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  39  CFR  10.1. 
Additions  to  the  manual  concerning  the 
proposed  new  services,  including  the 
rate  tables  reproduced  below,  will  be 
made  in  due  course.  Accordingly, 
although  39  U.S.C.  407  does  not  require 
advance  notice  and  the  opportunity  for 
submission  of  comments  on 
international  service,  and  the  provisions 
of  the  Administrative  Procedure  Act 
regarding  proposed  rulemaking  (5  U.S.C. 
553]  do  not  apply  (39  U.S.C.  310]  [a],  the 
Postal  Service  invities  interested 
persons  to  submit  written  data,  views  or 
argimients  concerning  the  proposed 
Express  Mail  International  Service  to 
Iceland  at  the  rates  indicated  in  the 
table  below. 

List  of  Subjects  in  39  CFR  Fart  10 

Postal  Service,  Foreign  relations. 

PART  10-{  AMENDED] 

The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Autiwrity:  5  U.S.C.  552[a].  39  U.S.C.  401. 
404,407,406. 

ICELAi«)— Express  Man.  International 
Service 


Iceland— Express  Man.  International 
Service— Continued 
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An  appropriate  amendment  to  39  CFR 
10.3  to  reflect  these  changes  will  be 
published  when  the  final  rule  is  adopted. 
Frad  Eggleston, 

Assistant  General  Counsel,  Legislative 
Division. 
[FR  Doc.  B5-20786  Filed  8-29-85:  8:45  am] 

BtLLINQ  COOC  7710-12-N 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  280 

[SWH-f  RL  2691-S] 

Notification  Requtremants  for  Owmars 

of  Underground  Storage  Tanka 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule:  reopening  of 

comment  period. 

summary:  On  May  28, 1985  (50  FR 
21772],  EPA  proposed  notification 
requirements  for  owners  of  underground 
storage  tanks  under  Section  9002  of  the 
Resource  Conservation  and  Recovery 
Act,  as  amended.  The  proposed 
rulemaking  also  prescribed  two 
notification  forms  to  be  used  by  owners 
of  underground  storage  tanks  that  are 
subject  to  the  Section  9002  notification 
provisions.  In  response  to  public 
comment,  EPA  has  developed  a 
notification  form  that  has  been 
reformatted  for  clarity  and  usability. 
This  form  will  be  available  for  public 


viewing,  and  comments  are  solicited 

fi-om  the  public  within  the  next  two 

weeks. 

date:  Comments  must  be  received  on  or 

before  September  13, 1985. 

address:  Comments  should  be 
addressed  to  the  Docket  Cleric 
Attention:  Docket  Number  9002.  Office 
of  Solid  Waste  (WH-562).  U.S. 
Envirorunental  Protection  Agency,  401 M 
Street  SW.,  Washington,  D.C  20460 

Copies  of  the  reformatted  notification 
form  and  materials  relevsmt  to  this 
rulemaking  are  available  for  viewing  at 
the  EPA  Library  Public  Information 
Reference  Unit  (Room  2904)  and  the 
Underground  Storage  Tank  docliet 
(Room  S-212C).  both  located  at  401 M 
Street  SW..  Washington,  D.C 

This  information  is  available  for 
viewing  from  9:00  a.m.  to  4:00  p-m. 
Monday  through  Friday,  excluding 
holidays.  The  revised  notification  form 
is  also  available  for  viewing  at  all 
Regional  Office  Libraries,  Monday 
through  Friday  during  the  hours  of  9:00 
a.m.  to  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 
The  RCRA/Superfimd  Hotline  at  (800) 
424-9346  (toll  free)  or  (202)  382-3000  in 
Washingtoa  D.C,  or  Virginia  Garelick. 
Office  of  Sohd  Waste  (WH  565A),  U.S. 
Environmental  Protection  Agency. 
Washington,  D.C  20460  (202)  382-7925. 

SUPPLEMENTARY  iNFORttUTiON:  Section 
9002  of  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  as  amended,  requires  owners  of 
underground  tanks  that  store,  or  have 
stored,  petroleum  or  hazardous 
substances  to  notify  designated  State  or 
local  agencies  of  the  existence  of  their 
tanks.  Section  9002  also  require*  EPA,  in 
consultation  with  State  and  local 
officials,  to  prescribe  a  notification  form 
and  the  information  it  must  contain  by 
November  8, 1985. 

EPA  proposed  two  notification  forms 
in  the  Federal  Registar  on  May  2&  1985. 
The  Agency  requested  comments  on  the 
proposed  rulemaking  by  |uly  15, 1985.  In 
response  to  comments,  EPA  has 
developed  a  notification  form  that  has 
been  reformatted  and  plans  to  do 
sample  testing  of  the  form  within  the 
next  two  weeks.  The  formatting  takes 
two  forms  and  combines  them  into  one. 
There  are  no  substantive  changes  in  the 
information  required  in  the  form.  EPA 
has  decided  to  reopen  the  comment 
period  (on  the  notification  form  only)  for 
two  weeks  to  give  all  members  of  the 
public  adequate  time  to  review  and 
comment  hilly  on  the  revised  form. 
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Dated:  August  2a  1985. 
Jack  W.  McGraw. 

Deputy  Assistant  Administrator 

(FR  Doc  SS-20920  Filed  S-29-B5:  8:45  am] 
MUJNO  COM  U60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

(G«n.  DockBt  No.  84-533;  S4-193]| 

Rules  To  Implement  Section  504  of  the 
ReluitHiitation  Act  of  1973 

AGENCY:  Federal  Conununications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  proposed  regulation 
provides  for  the  enforcement  of  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  programs  or  activities 
conducted  by  the  Federal 
Communications  Commission. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  November  18. 
1985  and  reply  comments  on  or  before 
December  18. 1985. 

Comments  should  refer  to  specific 
sections  in  the  regulation. 

AODAESSES:  Comments  should  be  sent 
to:  Office  of  the  Secretary,  Federal 
Communications  Commission,  located 
at  1919  M  Street  NW.,  Washington.  DC 
20554. 

Comments  received  will  be  available 
for  public  inspection  in  the  Public 
Reference  Room  of  the  Federal 
Communications  Commission.  Copies  of 
this  Notice  are  available  on  tape  for 
those  with  impaired  vision  and  may  be 
obtained  from  the  Consumer  Assistance 
Office  at  the  above  address. 

FOR  njRTHER  INFORMATION  CONTACT: 

Sharon  B.  Kelley.  Office  of  General 

Counsel,  (202)  632-6990. 
Consumer  Assistance  Office.  Office  of 

Public  Affairs.  (202)  632-6999  (TDD). 

(202)  632-7260  (VOICE). 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedures.  Blind,  Civil  rights.  Deaf. 
Disabled.  Discrimination  against 
handicapped.  Equal  Employment 
Opportiuiity,  Federal  buildings  and 
facilities.  Handicapped, 
Nondiscrimination.  Physically 
handicapped. 


Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  part  1  of  the 
Commission'!  rules  to  implement  section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended.  29  U.S.C.  794;  Gen.  Docket  No.  84- 
533. 

Adopted:  May  7. 1984.' 
Released:  August  19. 1985. 
By  the  Commission: 

1.  This  Notice  of  Proposed  Rule 
Making  commences  a  proceeding 
directed  at  promulgating  rules  to 
implement  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
29  U.S.C.  794.  Members  of  the  public  are 
requested  to  comment  on  all  aspects  of 
this  proposal.* 

2.  As  originally  enacted  in  1973. 
Section  504  of  the  Rehabilitation  Act 
prohibited  discrimination  on  the  basis  of 
handicap  in  federally  assisted 
programs.*  The  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  extended  the 
nondiscrimination  mandate  of  Section 
504  to  programs  and  activities 
conducted  by  agencies  of  the  Federal 
Government  and  the  United  States 
Postal  Service.*   » 


'  Subsequent  to  its  adoption  by  the  Commission, 
this  Notice  of  Proposed  Rule  Making  was 
forwarded  to  the  Department  of  Justice  for  review  in 
accordance  with  Executive  Order  122S0.  See 
discussion  in  |  3.  infra.  Public  release  of  this 
document  was  therefore  held  in  abeyance  pending 
completion  of  the  Department's  review.  See  letter 
of  July  22. 1985  from  William  Bradford  Reynolds, 
Assistant  Attorney  General,  Department  of  Justice 
to  Jack  D.  Smith.  General  Counsel.  Federal 
Communications  Commission. 

*  Although  certain  aspects  of  this  proposal  are  not 
subject  to  the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act.  5  U.S.C  551  et 
teq.,  we  have  decided  to  exercise  our  discretionary 
authority  and  solicit  comments  from  the  public  on 
all  aspects  of  this  proposal. 

»  It  should  be  noted  that  in  Community  Television 
of  Southern  California  v.  Gottfried,  103  S.  Ct.  885. 
892  (1983).  the  Supreme  Court  held  that  the  Federal 
Communications  Commission  is  not  a  funding 
agency  and  therefore  has  no  responsibility  to 
enforce  the  Section  504  nondiscrimination  mandate 
with  respect  to  federally  assisted  programs. 

♦  Pub.  L  No.  05-602.  Section  119.  92  Stat.  2982 
(1978).  Although  the  Federal  Communications 
Commission  is  an  independent  regulatory  agency,  It 
appears  from  the  legislative  history  of  the  1978 
Amendment  that  Congress  intended  that  all  federal 
agencies  should  have  the  same  Section  504 
nondiscrimination  obligations  as  recipients  of 
federal  financial  assistance.  Thus,  the  Federal 
Communications  Commission  falls  within  the  scope 
of  agencies  affected  by  this  statute.  See  124  Cong. 
Rec.  13,901  (1978)  (remarks  of  Rep.  Jeffords,  the 
sponsor);  124  Cong.  Rec.  E  2868.  E  2670  (daily  ed. 
May  17, 1978)  id.:  124  Cong.  Rec.  13.897  (remarks  of 
Rep.  Brademas)  id.  at  38.552  (remarks  of  Rep. 
Sarasin).  Nevertheless,  it  should  be  clearly 
understood  that  the  programs  or  activities  of 
entities  that  are  licensed  or  certiHed  by  the 
Commission  are  not  covered  by  these  proposed 
regulations. 


3.  Under  Executive  Order  12250.*  the 
Attorney  General  has  authority  to 
coordinate  the  implementation  and 
enforcement  of  various 
nondiscrimination  statutes,  including 
Section  504.  To  assist  agencies  in 
developing  rules  to  implement  the  1978 
Amendments,  the  Department  of  Justice 
drafted  a  prototype  regulation  which 
was  distributed  to  affected  agencies  on 
April  15. 1983.*  As  authorized  by 
Executive  Order  12067,'  the  Equal 
Employment  Opportunity  Commission 
has  also  reviewed  this  prototype.  The 
rules  that  we  propose  to  adopt  are 
contained  in  Appendix  A  attached 
hereto  and  are  an  adaptation  of  the 
Department  of  Justice  prototype. 
Appendix  A  also  contains  a  section-by- 
section  analysis  of  the  proposed  rules. 
Briefly,  the  rules  prohibit  discrimination 
on  the  basis  of  handicap  in  programs  or 
activities  conducted  by  the  Federal 
Communications  Commission  in  five 
major  categories:  (1)  Employment  (2) 
facilities;  (3)  procurement;  (4)  agency 
processes;  and  (5)  licensing  policies. 

4.  Authority  for  the  rule  making 
proposed  herein  is  contained  in  sections 
4(i)  and  303(r]  of  the  Communications 
Act  of  1934.  as  amended. 

5.  Pursuant  to  Section  605  of  the 
Regulatory  Flexibility  Act.  §  601  e/  seg.. 
the  Commission  certifies  that  the  action 
proposed  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  proposal  imposes  no 
obligations  or  requirements  upon  private 
entities  but  places  substantive 
obligations  upon  the  Federal 
Communications  Commission  to 
prohibit  discrimination  on  the  basis  of 
handicap  in  programs  or  activities  it 
conducts. 

6.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are  not 
permitted  from  the  time  the  Commission 
adopts  a  Notice  of  Proposed  Rule 
Making  until  the  time  a  Public  Notice  is 
issued  stating  that  a  substantive 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting  or 
until  a  final  Order  disposing  of  the 
matter  is  adopted  by  the  Commission, 
whichever  is  earlier.  In  general,  an  ex 
parte  presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments  pleadings  and  formal 


»  45  FR  72995,  3  CFR.  1980  Comp.,  p.  298. 

•  This  prototype  generally  parallels  those 
nondiscrimination  obligations  estabUshed  by 
federal  regulation  for  programs  or  activities 
receiving  federal  fmancial  assistance.  See  28  CFR 
Part  41  (Section  504  coordination  regulation  for 
federally  assisted  programs). 

'  43  FR  28967,  3  CFR.  1978  Comp.,  p.  206. 
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oral  arguments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-Rled 
written  comments  must  prepare  a 
written  summary  of  that  presentation; 
on  the  day  of  oral  presentation  that 
written  summary  must  be  served  on  the 
Commission  official  receiving  the  oral 
presentation.  Each  ex  parte  presentation 
described  above  must  state  on  its  face 
that  the  Secretary  has  been  served,  and 
must  also  state  by  docket  number  the 
proceeding  to  whdch  it  relates.  See 
generally.  \  1.1241  and  1.1243  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  1.11241  and  1.1243. 

7.  Pursuant  to  applicable  procedures 
set  out  in  §S  1-4  and  1.415  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  1.4  and  1.415.  interested  parties 
may  file  comments  on  or  before 
November  18, 1985  and  reply  comments 
on  or  before  December  18, 1985."  AH 
submissions  by  parties  to  this 
proceeding  or  persons  acting  on  behalf 
of  such  parties  must  be  made  in  written 
comments,  reply  comments,  or  other 
appropriate  pleadings.  Reply  comments 
shall  be  served  on  the  personts]  who 
filed  conunents  to  which  the  reply  is 
directed. 

8.  In  accordance  with  the  provisions 
of  S  1-419  of  the  Commission's  Rules  and 
Regulations,  47  CFR  1.419,  an  original 
and  5  copies  of  all  comments,  reply 
comments,  pleadings,  briefs  or  other 
documents  shall  be  furnished  to  the 
Commission.  Members  of  the  general 
public  who  wish  to  participate 
informally  in  the  proceeding  may  submit 
one  copy  of  their  comments,  specifying 
the  docket  number  in  the  heading.  All 
filings  in  this  proceeding  will  be 
available  for  public  inspection  by 
interested  persons  during  regular 
business  hours  in  the  Commission's 
Public  Reference  Room  at  its 
headquarters,  1919  M  Street,  NW.. 
Washington,  D.C.  Copies  of  this  Notice 
will  be  available  on  tape  for  those  with 
impaired  vision  and  may  be  obtained 
from  the  Consumer  Assistance  Office  at 
the  above  address. 

9.  It  is  ordered  that  the  Secretary  shall 
cause  a  copy  of  this  Notice  to  be  served 
upon  the  Chief  Counsel  for  Advocacy  of 


■  Under  f  1.4e(b)  of  the  Commission's  rules  an 
extension  of  time  will  be  granted  upon  a  showing  of 
good  cause.  47  CFR  1.4«(b). 


the  Small  Business  Administration  and 
that  the  Secretary  shall  also  cause  a 
copy  of  this  Notice  to  be  published  in 
the  Federal  Register. 

10.  For  further  information  on  this 
proceeding,  contact  Sharon  B.  Kelley. 
Office  of  General  Cotmsel,  (202)  632- 
6990  or  the  Consumer  Assistance  Office, 
Office  of  Congressional  and  Public 
Affairs,  (202)  632-6999  (TDD)  or  (202) 
632-7260  (VOICE). 
Federal  Communicationa  Commission. 
William  |.  Tricarico. 
Secretary. 

Appendix  A 

Background 

The  purpose  of  this  proposed  rule  is  to 
provide  for  the  enforcement  of  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794),  as  it  applies  to 
programs  and  activities  conducted  by 
the  Federal  Communications 
Commission.  As  amended  by  the 
Rehabilitation,  Comprehensive  Services, 
and  Development  Disabilities 
Amendments  of  1978  (Sec.  119,  Pub.  L 
95-602,  92  Stat.  2982),  section  504  of  the 
Rehabilitation  Act  of  1973  states  that: 

No  otherwise  qualified  handicapped 
individual  in  the  United  States, .  .  .  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in.  t>e  denied  the 
benefits  of.  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 

(29  U.S.C.  794)  (amendment  italicized). 

The  substantive  nondiscrimination 
obligations  of  the  Conunission.  as  set 
forth  in  this  proposed  rule,  are  identical, 
for  the  most  part,  to  those  established 
by  federal  regulations  for  programs  or 
activities  receiving  federal  financial 
assistance.  See  28  CFR  Part  41  (Section 
504  coordination  regulation  for  federally 
assisted  programs).  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
Amendment  in  floor  debate,  including 
its  sponsor.  Rep.  James  M.  Jeffords,  that 
the  Federal  Government  should  have  the 
same  Section  504  obligations  as 
recipients  of  federal  financial 
assistance.  124  Cong.  Rec.  13901  (1978) 
(remarks  of  Rep.  Jeffords);  124  Cong. 


Rec.  E  2668.  E  2670  (daUy  ed.  May  17. 
1978)  id.:  124  Cong.  Rec.  13897  (remarks 
of  Rep.  Brademas);  id.  at  38552  (remarks 
of  Rep.  Sarasin). 

SectioD-By-Section  Analyris 

Section  1.1801    Purpose. 

Section  1.1801  states  the  purpose  of 
the  proposed  rule,  which  is  to  effectuate, 
section  119  of  the  Rehabilitation. 
Comprehensive  Services,  and 
Development  Ehsabilities  Amendments 
of  1978,  which  amended  section  504  of 
the  Rehabilitation  Act  of  1973  to  prohibit 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Executive  agencies  or  the  United  States 
Postal  Service. 

Section  1.1802    Application. 

The  proposed  regulation  applies  to  all 
programs  or  activities  conducted  by  the 
Federal  Communications  Commission  to 
the  extent  authorized  by  law  and 
consistent  with  the  Commission's  law 
enforcement  responsibilities.  The 
programs  or  activities  of  entities  tfiat  are 
licensed  or  certified  by  the  Federal 
Communications  Commission  are  not 
covered  by  these  proposed  regulations. 

Section  1.1803    Definitions. 

"Commission."  For  purposes  of  this 
regulation  "Commission"  means  the 
F^eral  Conunimications  Commission. 

"Assistant  Attorney  General" 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division.  United  States 
Department  of  Justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enioy 
the  benefits  of  the  Commission's 
programs  or  activities.  The  definition 
provides  examples  of  commonly  used 
auxiliary  aids.  Although  auxihary  aids 
are  required  explicitly  only  by 
§  1.1880(a)(1),  they  may  also  be 
necessary  to  meet  other  requirements  of 
the  regulation. 

"Complete  complaint"  The  definition 
of  "complete  complaint"  enables  the 
Commission  to  determine  the  beginning 
of  its  obligation  to  investigate  a 
complaint  [see  { 1.1670(d)). 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs,  28  CFR  41.3(f),  except 
that  the  term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 
phrase  "or  interest  in  such  property"  has 
been  deleted  to  clarify  its  coverage.  The 
phrase,  "or  interest  in  such  property,"  is 
deleted,  because  the  term  "facility."  as 
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used  io  this  regulation,  nten  to 
structures  and  not  to  intangible  property 
rights.  It  should,  however,  be  noted  that 
the  regulation  applies  to  all  |nt)grains 
and  activities  conducted  by  the 
Conunission  regardless  of  whether  the 
facility  in  which  they  are  conducted  is 
owned,  leased  or  used  on  some  other 
basis  by  the  Commissioo.  The  term 
"facility"  is  used  in  }{  1.1849. 1.1850  and 
1.1870(f). 

"Handicapped  person.^'  The  defmition 
of  "handicapped  person"  is  identical  to 
the  definition  appearing  in  the  section 
504  coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.31). 

"Managing  Director."  "Managing 
Director"  refers  to  the  Managing 
Director,  Federal  Ck)mmunications 
Conunission. 

"Qualified  handicapped  person."  The 
definiticm  of  "qualified  handicapped 
person"  is  a  revised  version  of  the 
definition  appearing  in  the  section  504 
coordinatioo  regulation  for  Cederally 
assisted  programs  (28  CFR  41.32). 

Paragraph  (1)  deviates  from  existing 
regulations  for  federally  assisted 
programs  because  of  intervening  court 
deckions.  it  defines  "qualified 
handicapped  person"  with  regard  to  any 
program  under  which  a  person  is 
required  to  perform  services  or  to 
achieve  a  level  of  accomplishment  In 
such  propwns  a  qualified  handicapped 
person  is  one  who  can  adiieve  the 
purpose  of  the  program  withoat 
modifications  in  the  pro-am  that  would 
result  in  a  fundamental  aiteratkni  in  its 
nature.  This  definition  reflects  the 
decision  of  the  Supreme  Court  in 
[Southeastern  Community  College  w. 
Davis.  422,  US.  397  (1979).  In  that  case, 
the  Coort  ruled  that  a  hearing-inq>aired 
appUcant  to  a  nursing  school  was  not  a 
"qualified  handicapped  person"  because 
her  hearing  impairment  would  prevent 
her  from  participating  in  the  clinical 
training  porticHi  of  the  program.  The 
Court  found  that  if  the  program  were 
modified  so  as  to  enable  the  respondeat 
to  participate  (by  exempting  her  fit>m 
the  clinical  training  requirements),  "she 
would  not  receive  even  a  rough 
equivalent  of  the  training  a  nursing 
program  normally  gives."  Id  at  4ia  It 
also  found  that  "the  purpose  of  [the] 
program  was  to  train  persons  who  could 
serve  the  nursing  profession  in  all 
customary  ways,"  id  at  413.  and  that  die 
respondent  would  be  unable,  because  of 
her  bearing  impairment  to  perform  some 
functions  exp^ed  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  that  would  residt  in 
"a  fandamental  alteration  in  the  nature 
of  the  pro-am."  /d.  at  4ia 


We  have  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
handicapped  person"  in  order  to  make 
clear  that  such  a  person  must  be  able  to 
participate  in  the  program  offered  by  the 
Commission.  The  Commission  is 
required  to  make  niodifications  in  order 
to  enable  a  handicapped  applicant  to 
participate,  but  is  not  required  to  offer  a 
program  of  a  fundamentally  different 
nattire.  The  test  is  whether,  with 
appropriate  modifications,  the  applicant 
can  achieve  the  purpose  of  the  program 
offered;  not  w^hether  the  applicant  could 
benefit  or  obtain  results  from  some  other 
program  that  the  Commission  does  not 
offer.  Although  the  revised  definition 
allows  exclusion  of  some  handicapped 
people  from  some  programs,  it  requires 
that  a  handicapped  person  who  is 
capable  of  achieving  the  purpose  of  the 
pro^^m  must  be  accommodated, 
provided  that  the  modifications  do  not 
fundamentally  alter  the  nature  of  the 
program. 

The  Commission  has  the  burden  of 
demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alternation,  the 
Commission  must  follow  the  procedures 
established  in  ({  1.1850(a)  and  l.ia60(d). 
which  are  discussed  below,  for 
demonstrating  that  an  action  would 
result  in  undue  financial  and 
administrative  burdens.  That  is.  the 
decision  must  be  made  by  the  Managing 
Director  in  writing  after  consideration  of 
all  resources  available  for  the  program 
or  activity  and  must  be  accompanied  by 
an  explanation  of  the  reasons  for  the 
decision.  If  the  Managing  Director 
determines  that  an  action  would  result 
in  a  fundamental  alteration,  the 
Commission  must  consider  options  that 
would  enable  the  handicapped  person  to 
achieve  the  purpose  of  the  program  but 
would  not  result  in  such  an  alteration. 

For  programs  of  activities  that  do  not 
fall  under  the  first  paragraph,  paragraph 
(2)  adopts  the  existing  definition  of 
"qualified  handicapped  person"  with 
respect  to  service  (28  CFR  41.32(b))  in 
the  coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
Under  this  definition,  a  qualified 
handicapped  person  is  a  handicapped 
person  who  meets  the  essential 
eligibility  requirements  for  participation 
in  the  program  or  activity. 

"Secticm  504."  This  definition  makes 
clear  that  as  used  in  this  regulation. 
"Section  504"  applies  only  to  programs 
or  activities  conckicted  by  the 
Commission. 


Section  1.1810    Self-evaluation. 

The  Commission  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
process  shall  include  consultation  with 
interested  persons,  including 
consultation  with  handicapped  persons 
or  organizations  representixig 
handicapped  persons.  The  self- 
evaluation  requirement  is  present  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
handicapped  persons  that  promotes 
both  effective  and  efficient 
implementation  of  section  504. 

Section  1.1811    Notice. 

Section  1.1811  requires  the 
Commission  to  disseminate  sufficient 
information  to  employees,  applicants, 
participants,  beneficiaries,  and  other 
interested  persons  to  apprise  them  of 
rights  and  protections  afforded  by 
section  504  and  this  regulation.  Methods 
of  providing  this  information  include,  for 
example,  the  publication  of  information 
in  handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  Commission's  programs 
and  activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radia 

Section  1.1830    General  prohiin^knts 
against  discrimination.  ^ 

Section  1.1830  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
S  1.1830  establish  the  general  principles 
for  analyzing  whether  any  particular 
action  of  the  Commission  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  regulation.  Whenever  the 
Commission  has  violated  a  provision  in 
any  of  the  subsequent  sections,  it  has 
also  violated  one  of  the  general 
prohibitions  found  in  S  1.1830.  When 
there  is  no  applicable  subsequent 
provision,  the  general  prohibitions 
stated  in  this  section  apply. 

Para^apfa  (b)  prohibits  overt  denials 
of  equal  treatment  of  handicapped 
persons.  The  Conunission  may  not 
refuse  to  provide  a  haxulicamied  person 
with  an  equal  opportunity  to  participate 
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in  or  benefit  from  its  programs  simply 
because  the  person  is  handicapped. 
Such  blatantly  exclusionary  practices 
often  result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  [e.g., 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participation  in  the  activity  in  question. 

Section  504,  however,  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(l](iii),  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  a  handicapped 
person  be  as  effective  as  that  afforded 
to  others.  The  later  sections  on  program 
accessibility  (sections  1.1849-1.1851) 
and  communications  (section  1.1860)  are 
specific  applications  of  this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  Commission  administer  its 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons, 
paragraph  (b)(l)(iv),  in  conjunction  with 
paragraph  (d),  permits  the  Commission 
to  develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  handicapped  persons  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  the  Commission's  programs 
or  activities.  Paragraph  (b}(l)(iv) 
requires  that  different  or  separate  aids, 
benefits,  or  services  be  provided  only 
when  necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  handicapped  person  still  has 
the  right  to  choose  to  participate  in  the 
program  that  is  not  designed  to 
accommodate  handicapped  persons. 

Paragraph  (b)(l)(v)  prohibits  the 
Commission  from  denying  a  qualified 
handicapped  person  the  opportunity  to 
participate  as  a  member  of  a  planning  or 
advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
Commission  from  limiting  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid,  benefit,  or  service. 

Paragraph  (b)(3)  prohibits  the 
Commission  from  utilizing  criteria  or 


methods  of  administration  that  deny 
handicapped  persons  access  to  the 
Commission's  programs  or  activities. 
The  phrase  "criteria  or  methods  of 
administration"  refers  to  official  written 
Commission  policies  and  the  actual 
practices  of  the  Commission.  This 
paragraph  prohibits  both  blatantly 
exclusionary  policies  or  practices  and 
nonessential  policies  and  practices  that 
are  neutral  on  their  face,  but  deny 
handicapped  persons  an  effective 
opportunity  to  participate. 

Paragraph  (b)(4)  specifically  applies 
the  prohibition  enuniciated  in 
S  1.1830(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
existing  facilities  to  be  used  by  the 
Commission.  Paragraph  (b)(4)  does  not 
apply  to  construction  of  additional 
buildings  at  an  existing  site. 

Paragraph  (b)(5)  prohibits  the 
Commission,  in  the  selection  of 
procurement  contractors,  from  using 
criteria  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

Paragraph  (b)(6)  prohibits  the 
Commission  from  discriminating  against 
qualified  handicapped  persons  on  the 
basis  of  handicap  in  the  granting  of 
licenses  or  certification.  A  person  is  a 
"qualified  handicapped  person"  with 
respect  to  licensing  or  certification,  if  he 
or  she  can  meet  the  essential  eligibility 
requirements  for  receiving  the  license  or 
certification  [see  §  1.1803).  For  example, 
the  Commission  must  comply  with  this 
requirement  when  establishing  the 
format  for  the  testing  of  individuals 
applying  for  licenses  in  the  Amateur 
Radio  Service.  In  that  case,  the 
Commission  must  ensure  that  the  tests 
that  it  administers  do  not  discriminate 
against  qualified  handicapped  persons 
in  an  impermissible  manner. 

In  addition,  the  Commission  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

Paragraph  (b)(6)  does  not  extend 
section  504  directly  to  the  programs  or 
activities  of  licensees  or  certified 
entities  themselves.  The  programs  or 
activities  of  Federal  licensees  or 
certified  entities  are  not  themselves 
federally  conducted  programs  or 
activities  nor  are  they  programs  or 
activities  receiving  Federal  financial 
assistance  merely  by  virtue  of  the 
Federal  license  or  certificate.  However, 
as  noted  above,  section  504  may  affect 
the  content  of  the  rules  established  by 
the  agency  for  the  operation  of  the 
program  or  activity  of  the  licensee  or 
certified  entity,  and  thereby  indirectly 


affect  limited  aspects  of  their 
operations. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  Order  that  are  designed  to 
benefit  only  handicapped  persons  or  a 
given  class  of  handicapped  persons  may 
be  limited  to  those  handicapped 
persons. 

Section  1.1840    Employment 

Section  1.1840  prohibits 
discrimination  on  the  basis  of  handicap 
in  employment  by  Executive  agencies. 
This  regulation  is  in  accord  with  a 
decision  of  the  Fifth  Circuit  that  holds 
that,  despite  the  resulting  overlap  of 
coverage  with  Section  SOI  of  the 
Rehabilitation  Act  of  1973.  (29  U.S.C 
791],  Congress  intended  Section  504  to 
cover  the  employment  practices  of 
Executive  agencies.  The  Court  also  held 
that  in  order  to  give  effect  to  both 
section  504  and  section  501.  the 
administrative  procedures  of  section  501 
must  be  followed  in  processing  section 
504  complaints.  Prewitt  v.  United  States 
Postal  Service,  662  F.2d  292  (5th  Cir. 
1981). 

Consistent  with  that  decision,  this 
section  provides  that  the  standards, 
requirements  and  procedures  of  section 
501  of  the  Rehabilitation  Act  as 
established  in  regulations  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  at  29  CFR  Part  1613.  shall  be 
those  applicable  to  employment  in 
federally  conducted  programs  or 
activities.  In  addition  to  this  section, 
{  1.1870(b)  of  this  regulation  specifies 
that  the  Conunission  will  use  existing 
EEOC  procedures  to  resolve  allegations 
of  employment  discrimination.  Article 
35.  section  2  E  of  the  Basic  Negotiated 
Agreement  Between  the  Federal 
Communications  Commission  and 
National  Treasury  Employees  Union 
(effective  June  22. 1982)  also  provides 
employees  with  the  option  of  initiating  a 
grievance.  Since  Subchapter  QI  of  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7121(d),  prohibiU  Federal 
employees  from  pursuing  both  their 
statutory  right  and  collective  bargaining 
rights  to  remedy  alleged  employment 
discrimination,  the  employee  may  either 

initiate  a  grievance  or  process  a  

complaint  in  accordance  with  29  CFR 
Part  1613,  whichever  they  prefer. 
Responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (3  CFR  1978  Comp..  p.  208). 
Under  this  authority,  the  EEOC 
establishes  government  wide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  handicap. 
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Section  1.1349    Program  accessibility: 
Discrimination  prohibited. 

Section  1.1849  states  the  general 
nondiscrimination  principle  underiying 
the  program  accessibility  requirements 
of  9  1.1850  and  1.1851. 

Section  1.1850    Program  accessibility: 
Existing  facilities. 

This  regiilation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.56-41.58),  with  certain 
modiftcations.  Thus  i  1.1850  requires 
that  the  Commission's  program  or 
activity,  when  viewed  in  its  entirety,  be 
readily  accessible  to  and  usable  by 
handicapped  persons.  The  regulation 
also  makes  clear  that  the  Commission  is 
not  required  to  make  each  of  its  existing 
facilities  accessible  (5  1.1850(a)(1)). 
However,  S  11850.  unlike  28  CFR  41.56- 
41.57.  places  explicit  limits  on  the 
Commission's  obligation  to  ensure 
program  accessibility  (section 
1.1850(aK2)). 

Paragraph  (a)(2).  generally  codifies 
recent  case  law  that  defines  the  scope  of 
the  Commission's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the 
Commission  is  not  required  to  take  any 
action  that  would  result  in  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  A 
similar  limitation  is  provided  in 
S  1.1880(d).  This  provision  is  based  on 
the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979),  that  section 
504  does  not  require  program 
modificatioas  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis, 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See.  e.g..  Dopico  v.  Goldschmidt.  687 
F.2d  644  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lewris  (APTA), 
655  FAi  1272  (D.C  Cir.  1981).  Thus,  in 
APTA  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  applied  the  Davis  language  and 
invalidated  the  section  504  regulations 
of  the  Department  of  Transportation. 
The  court  in  APTA  noted  "ti»at  at  some 
point  a  transit  system's  refusal  to  take 


modest,  affirmative  steps  to 
accommodate  handicapped  persons 
might  well  violate  section  504.  But 
DOTs  rules  do  not  mandate  only 
modest  expenditures.  The  regulations 
require  extensive  modifications  of 
existing  systems  and  impose  extremely 
heavy  financial  burdens  on  local  transit 
authorities."  655  F.2d  at  1278. 

The  inclusion  of  paragraph  (a)(2)  is  an 
effort  to  conform  the  Commission's 
regulation  implementing  section  504  to 
the  Supreme  Court's  interpretation  of 
the  statute  in  Davis  as  well  as  to  the 
decisions  of  lower  courts  following  the 
Davis  opinion.  This  paragraph 
acknowledges,  in  light  of  recent  case 
law,  that  in  some  situations,  certain 
accommodations  for  ■  handicapped 
person  may  so  alter  the  Commission's 
program  or  activity,  or  entail  such 
extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  The  failure  to  include 
such  a  provision  could  lead  to  judicial 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
pursuant  to  the  regulation. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense:  it  does 
not  relieve  the  Commission  of  all 
obligations  to  handicapped  persons. 
Although  the  Commission  is  not 
required  to  take  actions  that  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens,  it  nevertheless  must  take  any 
other  steps  necessary  to  ensure  that 
handicapped  persons  receive  the 
benefits  and  services  of  the  federally 
conducted  program  or  activity. 

It  is  our  view  that  compliance  with 
9  1.1850(a)  would  in  most  cases  not 
result  in  undue  financial  and 
administrative  burdens  on  the 
Commission.  In  determining  whether 
financial  and  administrative  burdens  are 
undue,  all  Commission  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  should  be  considered.  The 
burden  of  proving  that  compUance  with 
9  1.1850(a)  would  fundamentally  alter 
the  nature  of  a  program  or  activity  or 
would  result  in  undue  financial  and 
administrative  burdens  rests  with  the 
Commission.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Managing  Director  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
Any  person  who  believes  that  he  or  she 
or  any  specific  class  of  persons  has  been 
injured  by  the  Managing  Director's 
decision  or  failure  to  make  a  decision 


may  file  a  complaint  under  the 
compliance  procedures  established  in 
9  1.1870. 

Paragraph  (b)(1)  sets  forth  a  number 
of  means  by  which  program 
accessibility  may  be  achieved,  including 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings,  and 
provision  of  aides.  In  choosing  among 
methods,  the  Commission  shall  give 
priority  consideration  to  those  that  will 
be  consistent  with  provision  of  services 
in  the  most  integrated  setting 
appropriate  to  the  needs  of  handicapped 
persons.  Structural  changes  in  existing 
faciUties  are  required  only  when  there  is 
no  other  feasible  way  to  make  the 
Conunission's  program  accessible.  The 
Commission  may  comply  with  the 
program  accessibility  requirement  by 
delivering  services  at  alternate 
accessible  sites  or  making  home  visits 
as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b).  the  Commission 
must  make  any  necessary  structural 
changes  in  facilities  as  soon  as 
practicable,  but  in  no  event  later  than 
three  years  after  the  effective  date  of 
this  regulation.  Where  structural 
modifications  are  required,  a  transition 
plan  shall  be  developed  within  six 
months  of  the  effective  date  of  this 
regulation.  Aside  from  structural 
changes,  all  other  necessary  steps  to 
achieve  compliance  shall  be  taken 
within  sixty  days. 

Section  1.1851    Program  accessibility: 
New  construction  and  alterations. 

Overlapfung  coverage  exists  with 
respect  to  new  construction  under 
section  504.  section  502  of  the 
Rehabihtation  Act  of  1973,  as  amended 
(29  U.S.C.  792).  and  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157).  Section  1.1851 
provides  that  those  buildings  that  are 
constructed  or  altered  by,  on  behalf  of, 
or  for  the  use  of  the  Commission  shall 
be  designed  constructed,  or  altered  to 
be  readily  accessible  to  and  usable  by 
handicapped  persons  in  accordance 
with  41  CFR  101-19.800  to  101-19.607 
(1982).  This  standard  was  promulgated 
pursuant  to  the  Architectural  Barriers 
Act  of  1968.  as  amended  (42  U.S.C.  4151- 
4157).  We  believe  that  it  is  appropriate 
to  adopt  the  existing  Architectural 
Barriers  Act  standard  for  section  504 
compliance  because  new  and  altered 
buildings  subject  to  this  regulation  are 
also  subject  to  the  Architectural  Barriers 
Act  and  because  adoption  of  the 
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standard  will  avoid  duplicative  and 
possibly  inconsistent  standards. 

Existing  buildings  leased  by  the 
Commission  after  the  effective  date  of 
this  regulation  are  not  required  to  meet 
the  new  construction  standard.  They  are 
subject,  however,  to  the  requirements  of 

Si.iBsa 

Sectha  1.1860  Communications. 

Section  1.1860  requires  the 
Commission  to  take  appropriate  steps  to 
ensure  effective  communication  with 
personnel  of  other  federal  entities, 
applicants,  particpants,  and  members  of 
the  public.  These  steps  shall  include 
procedures  for  determining  when 
auxiliary  aids  are  necessary  under 
S  1.1860(a)(1)  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in,  and  enjoy  the  beneHts.  of, 
the  Commission's  program  or  activity. 
They  shall  also  include  an  opportunity 
for  handicapped  persons  to  request  the 
auxiliary  aids  of  their  choice.  This 
expressed  choice  shall  be  given  primary 
consideration  by  the  Commission 
(section  1.1860(a)(l)(i)).  The  Conrniission 
shall  honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  9  1.1880(d).  That 
paragraph  limits  the  obligation  of  the 
Commission  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  [see  preamble  to 
§  1.1850(a)(2),  supra).  Unless  not 
required  by  1 1.1860(d),  the  Commission 
shall  provide  auxiliary  aids  at  no  cost  to 
the  handicapped  person. 

It  is  our  view  that  compliance  with 
§  1.1860  would  in  most  cases  not  result 
in  undue  Hnancial  and  administrative 
burdens  on  the  Commission.  In 
determining  whether  financial  and 
administrative  burdens  are  undue,  all 
Commission  resources  available  for  use 
in  the  funding  and  operation  of  the 
conducted  program  or  acitvity  should  be 
considered.  The  burden  or  proving  that 
compliance  with  §  1.1860  would 
fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  fmancial  and  administrative 
burdens  rests  with  the  Commission.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  th' Managing  Director  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  Any  person  who  believes 
that  he  or  she  or  any  specific  cla^s  of 
persons  has  been  injured  by  the 
Managing  Director's  decision  or  failure 
to  make  a  decision  may  file  a  complaint 
under  the  compliance  procedures 
established  in  i  1.187a 


In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaird  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
[e.g.,  a  meeting)  where  the  hearing 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language. 
Then,  a  sign  language  interpreter  may  be 
appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  Commission  intends  to 
make  clear  to  the  public  (1)  the 
communications  services  it  offers  to 
afford  handicapped  persons  an  equal 
opportunity  to  participMite  in  or  benefit 
from  its  programs  or  activities,  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the 
Commission's  preferences  regarding 
auxiliary  aids  if  it  can  demonstrate  that 
several  different  modes  are  effective. 

The  Commission  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the 
Commission.  Auxiliary  aids  must  be 
afforded  where  necessary  to  ensure 
effective  communication  at  the 
proceedings.  If  sign  language 
interpreters  are  necessary,  the 
Commission  may  require  that  it  be  given 
reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  Commission 
need  not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature  (section  S  1.1860(a)(i)(ii]).  For 
example,  the  Conrniission  need  not 
provide  eye  glasses  or  hearing  aids  to 
applicants  or  participants  in  its 
programs.  Similarly,  the  regulation  does 
not  require  the  agency  to  provide 
wheelchairs  to  persons  with  mobility 
impairments. 

Paragraph  (b)  requires  the 
Commission  to  provide  information  to 
handicapped  persons  concerning 
accessible  services,  activities,  and 
facilities.  Paragraph  (c)  requires  the 
Comission  to  provide  signage  at 
inaccessible  facilities  that  directs  users 
to  locations  with  information  about 
accessible  facilities. 

Section  1.1870  Compliance  procedures. 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  Section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  Commission  wiQ  process 
employment  complaints  according  to 


procedures  established  in  existing 
regulations  of  the  EEOC  (29  CFR  Pari 
1613]  pursuant  to  Section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
791). 

The  Commission  will  designate  an 
official  responsible  for  coordinating 
implementation  of  this  section  (section 
1.1870(c)).  The  Commission  b  required 
to  accept  and  investigate  all  complete 
complaints  (section  1.1870(d]).  If  it 
determines  that  it  does  not  have 
jurisdiction  over  a  complaint,  it  shall 
promptly  notify  the  complainant  and 
make  reasonable  efforts  to  refer  the 
complaint  to  the  appropriate  entity  of 
the  Federal  Government  (section 
1.1870(e)). 

Paragraph  (f)  requires  the  Commission 
to  notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
as  Section  502  was  designed, 
constructed,  or  altered  in  a  manner  that 
does  not  provide  ready  access  to  and 
use  by  handicapped  persons. 

Paragraf^  (g)  requires  the 
Commissitm  to  provide  to  the 
complainant,  in  writing,  findings  of  Esct 
and  conclusions  of  law,  the  relief 
granted  if  noncompliance  is  found,  and 
notice  of  the  right  to  appeal  (section 
1.1870(g)}.  On  appeal  within  the 
Commission  shaU  be  provided  (section 
1.1870(i)).  The  appeal  will  not  be  heard 
by  the  same  person  who  made  the 
intitial  determination  of  complianoe  or 
noncompliance  (section  1.1870(i)). 

Paragraph  (1)  permits  the  Commisskia 
to  delegate  its  authority  for  investigating 
complaints  to  other  federal  agencies. 
However,  the  statutory  obligation  of  the 
Commission  to  make  a  final 
determination  of  compliance  or 
noncompliance  may  not  be  delegated. 

Proposed  Rules 

PART  1— (AMENDED] 

Part  1  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  Subpart  N  to  read  as  fellows: 

Subpart  N — Enforcement  of 
Nondiscrimination  on  Vnm  Basis  of  Hswdtesp 
In  Pro^rans  or  ActlvMes  Condudeo  by  ttie 
Federal  Communications  ( 


1.1801  Purpose. 

1.1802  Application. 

1.1803  Definitkms. 
1.1804-1.1809  (Reserved] 

1.1810  Self-evaluatioa. 

1.1811  Notice. 
1.1812-1.1829  (Reserved) 
1.1630  General  prohibitia 

discriminatioa. 
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1.1831-1.1839  [Reserved] 
1.1840  Employment. 
1.1841-1.1848  (Reserved) 

1.1849  Program  accessibility:  Discriminaton 
prohibited. 

1.1850  Program  accessibility:  Existing 
facilities. 

1.1851  Program  accessibility:  New 
construction  and  alterations. 

1.1852-1.1859  [Reserved) 
1.1860  Communications. 
1.1861-1.1889  [Reserved] 
1.1870  Compliance  procedures. 
1.1871-1.1899  [Reserved] 
Authority:  29  U.S.C.  794 

Subpart  N— Enforcement  of 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Progranrts  or  ActivitiM 
Conducted  by  the  Federal 
Communications  Commission 

91.1801    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978.  which  amended 
secUon  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service.  The  FCC  intends  to  comply 
fully  with  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
insofar  as  compliance  is  within  the 
FCC's  authority  and  does  not  interfer* 
with  the  FCC's  law  enforcement 
responsibilities  in  a  manner  not 
intended  by  section  504. 

Sl.ia02    Application. 

To  the  extent  authorized  by  law.  this 
part  applies  to  all  programs  or  activities 
conducted  by  the  Federal 
Communications  Commission.  The 
programs  or  activities  of  entities  that  are 
licensed  or  certified  by  the  Federal 
Communications  Commission  are  not 
covered  by  these  proposed  regulations. 

f  1.1803    DefinitkMis. 
For  purposes  of  this  part  the  term— 
"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General.  Civil 
Rights  Division.  United  States 
Department  of  Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportimity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
Commission.  For  example,  auxiliary 
aids  useful  for  persons  with  impaired 
vision  include  readers.  Brailled 
materials,  audio  recordings,  and  other 
similar  services  and  devices.  Auxiliary 
aids  useful  for  persons  with  impaired 


hearing  include  telephone  handset 
amplifers.  telephones  compatible  with 
hearing  aids,  telecommunication  devices 
for  deaf  persons  (TDD's),  interpreters, 
notetakers.  written  materials,  and  other 
similar  services  and  devices. 

"Commission"  means  Fede^ral 
Communications  Commission. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  Commission's  actions  in 
sufficient  detail  to  inform  the 
Commission  of  the  nature  and  date  of 
the  alleged  violation  of  section  504.  It 
shall  be  signed  by  the  complainant  or  by 
someone  authorized  to  do  so  on  his  or 
her  behalf.  Complaints  filed  on  behalf  of 
classes  or  third  parties  shall  describe  or 
identify  (by  name,  if  possible)  the 
alleged  victims  of  discrimination. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Handicapped  persons"  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase: 

(a)  "Physical  or  mental  impairment" 
includes — 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigiirement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(2)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(b)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(c)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 


substantially  limits  one  or  more  major 
life  activities. 

(d)  "Is  regarded  as  having  an 
impairment"  means — 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  hfe  activities  but  is  treated 
by  the  Commission  as  constituting  such 
a  limitation; 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(3)  Has  none  of  the  impairments 
defined  in  paragraph  (a)  of  this 
definition  but  is  treated  by  the 
Commission  as  having  such  an 
impairment. 

"Qualified  handicapped  person" 
means — 

(a)  With  respect  to  any  Commission 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  and 
who  can  achieve  Uie  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity  ^ 
that  the  Commission  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  its  nature;  and 

(b)  With  respect  to  any  other  program 
or  activity,  a  handicapped  person  who 
meets  the  essential  eligibility 
requirements  for  participation  in.  or 
receipt  of  benefits  from,  that  program  or 
activity. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  [Pub.  L.  93- 
112,  87  Stat.  394  [29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516,  88 
Stat.  1617),  and  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602.  92 
Stat.  2955).  As  used  in  this  part,  section 
504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

S  1.1804-1.1809    [Reswved] 

1.1810    SeH-evaluation. 

(a)  The  Commission  shall,  within  one 
year  of  the  effective  date  of  this  part 
evaluate,  with  the  assistance  of 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons,  its 
current  policies  and  practices,  and  the 
effects  thereof,  that  do  not  or  may  not 
meet  the  requirements  of  this  part  and, 
to  the  extent  modification  of  any  such 
policies  and  practices  is  required,  the 
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Commission  shall  proceed  to  make  the 
necessary  modifications. 

(b)  The  Commission  shall,  for  at  least 
three  years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection — 

(1)  A  list  of  the  interested  persons 
consulted; 

(2)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(3)  A  description  of  any  modifications 
made. 

§  1.1811     Notic*. 

The  Commission  shall  make  available 
to  employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  Commission, 
and  make  such  information  available  to 
them  in  such  manner  as  the  Managing 
Director  finds  necessary  to  apprise  such 
persons  of  the  protections  against 
discrimination  assured  them  by  section 
504  and  this  regulation. 

S  1.1812-1.1829    [Rescfved] 

S  1.1830    General  prohibition*  against 
discrimination. 

(a)  No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subject  to  discrimination  under  any 
program  or  activity  conducted  by  the 
Commission. 

(b)  (1)  The  Commission,  in  providing 
any  aid,  benefit,  or  service,  may  not 
directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  the 
basis  of  handicap — 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
or  benefit  hx>m  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  handicapped 
person  an  opportunity  to  particpate  in  or 
benefit  from  the  aid,  benefit,  or  service 
that  is  not  equal  to  that  afforded  others; 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid,  benefit,  or  service 
that  is  not  as  effective  in  affording  equal 
opportunity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  as  that 
provided  to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  handicapped  persons 
with  aid,  benefits,  or  services  that  are  as 
effective  as  those  provided  to  others: 

(v)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  as 


a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
the  aid,  benefit,  or  service. 

{2)  The  Commission  may  not  deny  a 
qualified  handicapped  person  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissably  separate  or  different 
programs  or  activities. 

(3)  The  Commission  may  not,  directly 
or  through  contractual  or  other 
arrangments,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(4)  The  Commission  may  not,  in 
determining  the  site  or  location  of  a 
facility,  make  selecUons  the  purpose  or 
effect  of  which  wouiil — 

(i)  Exclude  handicapped  persons  from, 
deny  them  the  benefits  of,  or  otherwise 
subject  them  to  dscrimination  under  any 
program  or  activity  conducted  by  the 
Commission;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(5)  The  Commission,  in  the  selection 
of  procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

(6)  The  Commission  may  not 
administer  a  licensing  or  certification 
program  in  a  manner  that  subjects 
qualified  handicapped  persons  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  Commission  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap.  However,  the 
programs  or  activities  of  entities  that  are 
hcensed  or  certified  by  the  Commission 
are  not,  themselves,  covered  by  this 
part 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  federal  statute  or  Executive 
Order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 
order  to  a  different  class  of  handicapped 
persons  is  not,  prohibited  by  this  part 


(d)  The  Commission  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons. 

S  1.1831-1.1839    [ftesarvad] 

11.1840    Emptoymant 

No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
subjected  to  discrimination  in 
employment  under  any  program  or 
activity  conducted  by  the  Commission. 
The  definitions,  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U5.C 
791),  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613,  as  well  as  the 
procedures  set  forth  in  the  Basic 
Negotiations  Agreement  Between  the 
Federal  Communications  Commisison 
and  National  Treasury  Employees  Unicm 
(eiTective  June  22, 1982)  and  Subchapter 
III  of  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7121(d).  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

8  1-1841-1.1848    [RMarvad] 


i  1.1849 

Discrimination  prohibttad. 

Except  as  otherwise  provided  in 
i  1.1850  no  qualified  handicapped 
person  shall  because  the  Commission's 
facilities  are  inaccessible  to  or  unusable 
by  handicapped  persons,  be  denied  the 
benfits  of,  be  excluded  from 
panicipation  in.  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
Commission. 

(1.1850    Program  accessMMy:  EjdsMna 
facilities. 

(a)  General  The  Commission  shall 
operate  each  program  or  activity  so  that 
the  program  or  activity,  when  viewed  in 
its  entirety,  is  readily  accessible  to  and 
usable  by  handicapped  persons.  This 
paragraph  does  not — 

(1)  Ni^cessari'y  require  the 
Commission  to  make  each  of  its  existing 
facilities  accessible  to  and  usable  by 
handicapped  persons; 

(2)  Require  the  Commission  to  take 
any  action  that  it  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  the  nature  of  a  program  or  activity  or 
in  undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
Commission  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  Commission 
has  the  burden  of  proving  that 
compliance  with  {  1.1850(a)  would  result 
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insuch  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  Managing  Director  after 
considering  all  Commission  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  Commisison  shall  take 
any  other  action  that  would  not  result  in 
such  an  alteration  or  such  a  burden  but 
would  nevertheless  ensure  that 
handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  Commission  may 
comply  with  the  requirements  of  this 
Section  through  such  means  as  redesign 
of  equipment,  reassigiunent  of  services 
to  accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by 
handicapped  persons.  The  Commission 
is  not  required  to  make  structural 
changes  in  existing  facilities  where 
other  methods  are  effective  in  achiving 
compliance  with  this  SectioiL  The 
Commission,  in  making  alterations  to 
existing  buildings,  shall  meet 
acessibility  requirements  to  the  extent 
compelled  by  the  Architectural  Barriers 
Act  of  1968,  as  amended  (42  U.S.C.  4151- 
4157).  and  any  regulations  implementing 
it  In  choosing  among  available  methods 
for  meeting  the  requirements  of  this 
Section,  the  Commission  shall  give 
priority  to  those  methods  that  offer 
programs  and  activities  to  qualified 
handicapped  persons  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
Commission  shall  comply  with  the 
obligations  established  under  this 
Section  within  sixty  (60)  days  of  the 
effective  date  of  this  part  except  that 
where  structiu'al  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
within  three  (3)  years  of  the  effective 
date  of  this  part,  but  in  any  event  as 
expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  Commission  shall 
develop,  within  six  (6)  months  of  the 
effective  date  of  this  part,  a  transition 
plan  setting  forth  the  steps  necessary  to 
complete  such  changes.  The  plan  shall 
be  developed  with  the  assistance  of 


interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons.  A 
copy  of  the  transition  plan  shall  be 
made  available  for  public  inspection. 
The  plan  shall,  at  a  minimum — 

(1)  Identify  physical  obstacles  in  the 
Conunission's  faciUties  that  limit  the 
accessibility  of  its  programs  or  activities 
to  handicapped  persons; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  Section  and  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
(1)  year,  identify  steps  that  will  be  taken 
each  year  of  the  transition  period; 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan;  and 

(5)  Identify  the  persons  or  groups  with 
whose  assistance  the  plan  was 
prepared. 

S  1.1851    Program  accMsibiWy:  N«w 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the 
Commission  shall  be  designed, 
constructed,  or  altered  so  as  to  be 
readily  accessible  to  and  usable  by 
handicapped  persons.  The  definitions, 
requirements  and  standards  of  the 
Architectural  Barriers  Act  42  U.S.C. 
4151-4157,  as  established  in  41  CFR  101- 
19.600  to  101-19.807  (1982),  apply  to 
buildings  covered  by  this  Section. 

91.1852-1.1859    [RMMVWl] 

S  1.1880    Communlcatlona. 

(a)  The  Commission  shall  take 
appropriate  steps  to  ensure  effective 
communication  with  applicants, 
participants,  personnel  of  other  federal 
entities,  and  members  of  the  public 

(1)  The  Commission  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  a  handicapped 
person  an  equal  opportxmify  to 
participate  in,  and  enjoy  the  benefits  of. 
a  program  or  activify  conducted  by  the 
Commission. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agftncy 
shall  give  primary  consideration  to  the 
requests  of  the  handicapped  person. 

(ii)  The  Commission  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  Commission 
communicates  with  applicants  and 
beneficiaries  by  telephone, 
telecommunications  devices  for  deaf 
persons  (TDD's)  or  equally  effective 


telecommunications  systems  shall  be 
used. 

(b)  The  Commission  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Commission  shall  provide 
signage  at  a  primary  entrance  to  each  of 
its  inaccessible  facilities,  directing  users 
to  a  location  at  which  they  can  obtain 
information  about  accessible  facilities  to 
the  extent  required  by  law.  The 
international  symbol  for  accessibility 
shall  be  used  at  each  primary  entrance 
of  an  accessible  facility. 

(d)  This  Section  does  not  require  the 
Commission  to  take  any  action  that  it 
can  demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  Commission 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  Commission  has  the  burden 
of  proving  that  compliance  with  S  1.1860 
would  result  in  such  alteration  or 
burdens.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  Managing 
Director  after  considering  all 
Commission  resources  available  for  use 
in  the  funding  and  operation  of  the 
conducted  program  or  activify,  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  If  an  action  required  to 
comply  with  this  Section  would  result  in 
such  an  alteration  or  such  burdens,  the 
Commission  shall  take  any  other  action 
tliat  would  not  result  in  such  an 
alteration  or  such  burdens  but  would 
nevertheless  ensure  that,  to  the 
maximum  extent  possible,  handicapped 
persons  receive  the  benefits  and 
services  of  the  program  or  activify. 

91-1861.1-1869    [fteaervad] 

9  1.1870    Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  Commission. 

(b)  The  Commission  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  Part  1613 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791). 
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(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Handicapped  Coordinator, 
Office  of  Managing  Director,  Federal 
Communications  Commission. 

(d)  The  Commission  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  one 
hundred  eighty  (180)  days  of  the  alleged 
act  of  discrimination.  The  Commission 
may  extend  this  time  period  for  good 
cause. 

(e)  If  the  Commission  receives  a 
complaint  over  which  it  does  not  have 
jurisdiction,  it  shall  promptly  notify  the 
complainant  and  shall  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  government  entity. 

(f)  The  Commission  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  or 
section  502  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  792),  is  not 
readily  accessible  to  and  usable  by 
handicapped  persons. 

(g)  Within  one  hundred  eighty  (180) 
days  of  the  receipt  of  a  complete 
complaint  for  which  it  has  jurisdiction, 
the  Commission  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law, 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  ninety 
(90)  days  of  receipt  from  the 
Commission  of  the  letter  required  by 
§  1.1870(g).  The  Commission  may  extend 
this  time  fur  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  D.C.  20554. 

(j)  The  Commission  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  8ixty-(60)  days  of  the  receipt  of 
the  request.  If  the  Commission 
determines  that  it  needs  additional 
information  from  the  complainant,  it 
shall  have  sixty  (60)  days  from  the  date 
it  receives  the  additional  information  to 
make  its  determination  on  the  appeal. 

(k)  The  time  hmits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  General. 

(1)  The  Commission  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  federal  agencies. 


except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated. 

S  1-1871-1.1899    [RoMfvtd] 

[FR  Doc.  85-20365  Filed  6-2»-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fist)  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Critical  Hat>ltat 
for  the  Key  Largo  Woodrat  and  Cotton 
Mouse 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Reopening  of  comment  period. 

summary:  The  Service  gives  notice  that 
the  comment  period  on  the  proposal  to 
designate  critical  habitat  for  the  Key 
Largo  woodrat  and  Key  Largo  cotton 
mouse  is  reopened.  Both  of  these 
federally-listed  endangered  species  are 
restricted  to  Key  Largo,  Monroe  County. 
Florida.  The  extended  comment  period 
will  allow  interested  parties  sufficient 
time  to  present  their  information. 
DATES:  The  comment  period  reopens  on 
August  30, 1985.  Comments  must  be 
received  by  November  1, 1985. 
address:  Comments  and  materials 
should  be  sent  to  the  Supervisor, 
Endangered  Species  Field  Station,  U.S. 
Fish  and  Wildlife  Service,  2747  Art 
Museimi  Drive,  Jacksonville,  Florida 
32207.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  ].  Wesley,  Field  Supervisor,  at 

the  above  address  (904/791-2580;  FTS 

946-2580). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Key  Largo  woodrat  [Neotoma 
flon'dana  smalli)  and  the  Key  Largo 
cotton  mouse  [Peromyscus  gossypinus 
allapaticola]  are  small  mammals  native 
to  the  tropical  hardwood  forests  of  Key 
Largo,  Monroe  County,  Florida.  The 
range  of  both  species  on  Key  Largo  has 
been  reduced  by  commercial  and 
residential  development,  and  projected 
future  development  jeopardizes  much  of 
the  remaining  habitat  of  these  rodents. 

In  the  Federal  Register  of  September 
21, 1983  (48  FR  43040).  the  Service  issued 
an  emergency  rule  determining 
endangered  status  for  the  Key  Largo 
woodrat  and  cotton  mouse,  pursuant  to 


the  Endangered  Species  Act  of  1973,  as 
amended.  The  emergency  designation 
expired  on  May  18, 1984.  On  February  9, 
1984  (49  FR  4951).  the  Service  proposed 
endangered  status  and  critical  habitat 
for  both  species  under  the  usual 
procedures  of  the  Act  A  public  hearing 
on  the  proposal  was  held  April  24. 1984, 
in  Tavemier,  Monroe  County,  Florida. 
On  August  31, 1984  (49  FR  34504),  die 
Service  published  a  final  rule 
determining  endangered  status  for  the 
Key  Largo  woodrat  and  cotton  mouse. 
The  critical  habitat  designation  was 
deleted  from  the  final  rule  to  expedite 
the  listing  process,  as  provided  for  by 
section  4(b)(6)(q  of  the  Act  as 
amended  in  1982.  Section  4(b)(6)(C) 
requires,  however,  that  critical  habitat 
be  designated  within  2  years  of  its 
proposal,  if  not  designated  concurrently 
with  the  final  regulation  listing  the 
species. 

On  July  20. 1984.  Mr.  Undell  Marsh,  an 
attorney  representing  several 
landowners  on  North  Key  Largo, 
requested  the  Service  to  attend  a 
meeting  to  begin  development  of  a 
habitat  conservation  plan  (HCP) 
pursuant  to  section  10(a)  of  the  Act  The 
purpose  of  the  plan  would  be  to  resolve 
conflicts  between  development  and 
endangered  species  on  North  Key  Laiga 
Participants  in  the  plan  would  include 
appropriate  State  and  local  agendea. 
landowners,  and  conservatioD  groups. 
The  approval  of  a  permit  pursuant  to 
section  10(a]  of  the  Act  would  allow 
incidental  take  of  federally  endangered 
species  on  North  Key  Largo,  provided 
that  such  take  was  mitigated  by 
conservation  measures  and  would  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  any  such 
species  in  the  wild.  On  November  21, 
1984.  the  Service  announced  the 
proposed  planning  and  reopened  the 
comment  period  on  the  critical  habitat 
proposal  until  May  a  1985  (49  FR  45887). 

Monroe  County,  Florida,  within  which 
Key  Largo  is  located,  is  in  the  process  of 
preparing  a  Comprehensive  IHan  for 
development  of  the  County  under  the 
Florida  Area  of  Critical  State  Concern 
process,  Florida  Statutes.  Chapter  380. 
Any  successful  HCP  for  North  Key  Laiso 
must  be  consistent  with  the 
requirements  of  the  Monroe  County 
Comprehensive  Plan.  In  addition. 
Congress  has  allocated  $98,000,  to  be 
matched  with  non-Federal  funds,  for  the 
development  of  an  HCP  for  North  Key 
Largo.  The  Service  has  subsequently 
entered  into  a  grant  agreement  with  the 
Florida  Department  of  Community 
Affairs  (DCA)  under  which  the  County, 
in  cooperation  with  the  DCA  will 
prepare  an  HCP  for  North  Key  Largo.  In 
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preparing  the  HCP.  the  County  and  iU 
staff  will  work  with  the  North  Key  Largo 
Habitat  Conservation  Plan  Study 
Conunittee  to  explore  the  possibilities 
for  allowing  reasonable  leveb  of 
development  on  North  Key  Largo,  while 
meeting  the  goals  of  section  10(a),  which 
include  ensuring  the  long  term 
conservation  of  any  affected  listed 
species.  Pursuant  to  the  FWS-DCA 
grant  agreement,  the  County  will 
prepare  the  HS  for  the  Service  for  the 
possible  incidental  take  permit  in 
conjunction  with  its  preparation  of  the 
HCP. 

Biological  studies  of  the  Key  Largo 
woodrat  and  cotton  mouse  are  being 
carried  out  in  development  of  the  HCP. 
Studies  of  the  federally  endangered 
Schaus  swallowtail  butterfly,  funded  by 
Florida's  Nongame  Wildlife  Program, 
are  also  underway.  A  prototj-pe  HCP  is 
scheduled  for  completion  by  September 
21, 1985:  information  from  the  biological 
studies  should  also  be  available  by  that 
date. 

In  order  to  allow  the  above 
information  to  be  considered  in  making 
a  final  decision  regarding  critical 
habitat  as  required  by  Section  4(b)(2)  of 
the  Endangered  Species  Act.  the  FWS 
reopens  the  comment  period.  All 
interested  parties,  whether  or  not 
involved  with  the  conservation  plan,  are 
invited  to  submit  comments  and 
substantive  information  concerning  the 
impacts  of  critical  habitat  designation 
until  November  1, 1985.  to  the  FWS 
ofHce  in  die  AOONCSSES  section. 

Author 

The  primary  author  of  this  notice  is 
Dr.  Michael  M.  Bentzien.  U.S.  Fish  and 
Wildlife  Service.  2747  Art  Museum 
Drive.  Jacksonville,  Florida  32207. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (18 
U.S.a  1531  et  seq.;  Pub.  L  93-205,  87 
Stat.  884:  Pub.  L.  94-359,  90  Stat.  911; 
Pub.  L  95-632,  92  StaL  3751;  Pub.  L  96- 
159,  93  Stat.  1225;  Pub.  L  97-304.  96  Stat 
1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Dated:  August  22. 1985. 
DavU  B.  AUen. 
Acting  Regioacd  Director. 
[FR  Doc  85-20675  Filed  8-29-85:  8:45  am) 
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50  CFR  Part  17 

Endangered  and  Threatened  WndMe 
and  Plants;  Notice  of  Findings  on  Two 
Petitlona,  and  of  Review  of  Two 
Species 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  Petition  findings  and 
review. 

SUMMlAftY:  The  Service  announces 
finding  that  a  petition  requesting  that 
those  populations  of  the  Lahontan 
cutthroat  trout  in  the  main  stem  of  the 
Truckee  River,  and  in  Pyramid  Lake. 
Nevada,  be  removed  from  the  List  of 
Endangered  and  Threatened  Wildlife, 
and  that  a  petition  to  determine 
endangered  status  for  the  Florida  Keys 
marsh  rabbit  have  presented  substantial 
information  indicating  that  such  actions 
may  be  warranted.  The  Service 
announces  reviews  of  the  status  of  both 
of  the  involved  species. 

DATE:  Relevant  information  or 
comments  may  be  submitted  until 
further  notice. 

ADDRESSES:  Information,  comments,  or 
questions  should  be  submitted  to  the 
Associate  Director — Federtd  Assistance 
(OES)  Room  3024.  Department  of 
Interior.  U.S.  Fish  and  Wildlife  service. 
Washington.  D.C  20240.  The  petitions, 
findings,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment  during  normal  business 
hours  at  the  Service's  Office  of 
Endangered  Species.  Suite  500. 1000 
North  Glebe  Road,  Arlington,  Virginia. 

FOn  RmTHCR  INFORMATION  CONTACT 
Mr.  John  L.  Spinks.  Jr..  Chief.  Office  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service.  Washington.  D.C. 
20240  (703/235-2771  or  FTS  235-2771). 

SUPPLEMEMTARY  INFORMATION:  Section 
4(b)(3)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  in  1982. 
requires  the  Service  to  make  a  finding 
on  whether  a  petition  to  add  a  species  to 
the  Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants,  or  to  remove  or 
reclassify  a  species,  presents  substantial 
scientific  or  commercial  information 
indicating  Uiat  die  petitioned  action  may 
be  warranted.  To  the  maximum  extent 
practicable,  such  a  finding  is  to  be  made 
widiin  90  days  of  receipt  of  the  petition, 
and  the  finding  is  then  to  be  promptly 
published  in  the  Federal  Register.  If  die 
finding  is  positive,  the  Service  is  also 
required  to  promptly  commence  a 
review  of  the  status  of  die  involved 
species.  RecenUy.  the  Service  received 
and  made  findings  on  the  following  two 
petitions. 


1.  A  petition  from  Ms.  Laura  B. 
Aheam  of  Lionel,  Sawyer  ft  Collins, 
Attorneys  for  the  City  of  Reno  and  the 
City  of  Sparks,  dated  February  28, 1985, 
and  received  by  the  Service  on  March 
19, 1P85.  requests  that  those  populations 
of  the  Lahontan  cutthroat  trout  [Salmo 
clarki  henshawi)  that  occur  in  the  main 
stem  of  the  Truckee  River  and  in  Pyamid 
Lake,  Nevada,  be  removed  from  the  List 
of  Endangered  and  Threatened  Wildlife. 
The  petition  contains  documentation 
suggesting  that  the  numbers  of  this  fish 
have  increased  substantially  in  recent 
years.  The  Service  has  made  the  finding 
that  this  petition  does  present 
substantial  information  indicating  that 
the  requested  action  may  be  warranted. 

2.  A  petition  fttim  Ms.  Joel  L 
Beardsley,  Mariposa.  RR  2  Box  441, 
Summeriand  Key.  Florida  33042.  dated 
April  11, 1985,  and  received  by  the 
Service  on  April  27, 1985.  requests 
determination  of  endangered  status  for 
the  Florida  Keys  marsh  rabbit 
[Sylvilagus  palustris  hefneri).  This 
mammal,  which  was  named  and 
described  in  1984,  is  known  to  occur 
only  in  a  few  locations  in  the  lower  (or 
western)  Florida  Keys.  The  petition 
contains  documentation  suggesting  that 
the  marsh  rabbit's  restricted  habitat  is 
jeopardized  by  development  and  that  it 
has  become  very  scarce  in  recent  years. 
The  Service  has  made  the  finding  that 
this  petition  does  present  substantial 
information  indicating  that  the 
requested  action  may  be  warranted. 

As  required  in  the  case  of  a  positive 
finding,  the  Service  hereby  initiates 
status  reviews  of  the  indicated 
populations  of  the  Lahontan  cutthroat 
trout  and  the  of  the  Florida  Keys  marsh 
rabbit  The  Service  also  plans  to  include 
the  latter  species  In  a  forthcoming 
revised  Review  of  Vertebrate  Wildlife. 

Section  4(b)(3)(B)  of  die  Act  requires 
that  within  12  months  of  receipt  of  a 
petition  found  to  present  substantial 
information,  a  finding  be  made  as  to 
whether  the  petitioned  action  is  not 
warranted,  warranted,  or  warranted  but 
precluded  by  other  listing  activity.  All 
comments  and  information  received  in 
response  to  the  status  reviews  of  the 
indicated  populations  of  the  Lahontan 
cutthroat  trout  and  of  die  Florida  Keys 
marsh  rabbit  will  be  considered  in 
making  such  findings  regarding  these 
species. 

The  authors  of  this  notice  are  Ronald 
M.  Nowak  and  James  D.  Williams, 
Office  of  Endangered  Species.  U.S.  Fish 
and  Wildlife  Service.  Washington.  D.C. 
20240  (703/235-1975  or  FTS  235-1975). 
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Authority 

Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.;  Pub.  L  93-205.  87  Stat.  884; 
Pub.  L  94-359.  90  Stat.  911;  Pub.  L  95- 
632.  92  Stat.  3751;  Pub.  L  96-159.  93  Stat. 
1225;  Pub.  L  97-304.  96  Stat.  1411). 
List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  August  22. 1965. 
P.  Daniel  Smith, 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 
(FR  Doc.  85-20788  Filed  8-29-85;  8:45  amj 
MLima  cooe  43io-ss-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  of 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,   committee   meetings,   agerKy 
dedsions  and  rulings,   delegations  of 
authority,  filing  of  petitions  and 
•ppications  and  ager>cy  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  th«  Secretary 

Resctwduling  of  Meeting  of  ttie 
Agriculture  Structure  Planning 
Advisory  Committee 

On  August  16, 1983,  notice  was 
published  that  the  first  meeting  of  the 
Agriculture  Structure  Planning  Advisory 
Committee  would  be  held  on  September 
4-5, 1985,  at  the  Shoreham  Hotel  in 
Washington,  D.C.  Notice  is  hereby  given 
that  the  time  and  place  of  the  meeting 
has  been  changed.  The  Committee  will 
hold  its  first  meeting  on  September  16- 
17, 1985,  at  the  Sheraton  National  Hotel, 
Columbia  Pike  and  Washington 
Boulevard,  Arlington,  Virginia.  The 
meeting  will  begin  at  8:00  a.m.  and  end 
at  5:30  p.m.  on  September  16  and  begin 
at  8:00  a.m.  and  end  at  4:30  p.m.  on 
September  17. 

Dated:  August  2a  1985. 
George  Marienthal, 

Deputy  Assistant  Secretary  for 
Administration. 

\V9.  Doc.  85-20754  Filed  7-29-85:  8:45  am] 
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Federal  Crop  Insurance  Corporation 
(Doc  No.  2717S] 

Board  of  Directors  Meeting 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Board  of  Directors  of  the 
Federal  Crop  Insurance  Corporation 
(FCIC)  herewith  gives  notice  of  a 
meeting  to  be  held  on  September  4-5, 
1985,  for  the  purpose  of  providing 
insurance  industry  and  agricultural 
interests  an  informal  hearing  on  two 
matters  relating  to  FCIC's  policies  of 
crop  insurance;  the  method  of  issuing 
crop  insurance  based  on  Actual 
Production  History  (APH)  whereby  crop 


insurance  is  based  on  the  individual 
farmers  proven  historic  production 
records,  and  the  insurance  unit  as  a 
means  of  identifying  all  of  the  insured 
crop  grown  within  a  county,  with  no 
further  division. 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250. 
telephone  (202)  447-3325. 

Date:  September  4-5, 1985. 

Place:  Interstate  Commerce  Commission 

Building  12ih  and  Constitution 

Avenue,  N'W.,  Washington,  D.C. 

Hearing  Room  "B"  (First  Floor) 
Time:  1:30  P.M.  to  4:30  P.M.,  September 

4.  and  8:30  A.M.  to  10:30  A.M., 

September  5. 
SUBJECTS: 
Crop  Insurance  based  on  Actual 

Production  History  (APH) 
Unit  determination  as  all  insured  crop 

grown  within  a  county  with  no 

further  unit  division. 

Done  in  Washington,  D.C,  on  August  26, 
1985. 

Merritt  W.  Sprague, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc  85-20832  Filed  8-29-85;  8:45  am) 
anxMacooE  S4i»-(»^ 


Federal  Grain  Inspection  Service 

Designation  Renewal  of  Kansas  State 
Grain  Inspection  Department  (KS) 

agency:  Federal  Grain  Inspection 
Service  (FGIS)  USDA. 

action:  Notice. 

summary:  This  notice  announces  the 
designation  renewal  of  Kansas  State 
Grain  Inspection  Department  (Kansas], 
as  an  official  agency  responsible  for 
providing  official  services  under  the  U.S. 
Grain  Standards  Act,  as  Amended  (Act). 

EFFECTIVE  DATE:  September  1, 1985. 

ADDRESS:  James  R.  Conrad,  Chief, 
Regulatory  Branch,  Compliance 
Division,  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW..  Room 
1647  South  Building.  Washington.  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  R.  Conrad,  telephone  (202)  447- 
8525. 


SUPPLEMENTARY  INFORMATION:  Thia 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  In  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  announced  that  Kansas 
designation  terminates  on  August  31, 
1986.  and  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  the  specified 
geographic  area  in  the  March  1, 1985, 
Federal  Register  (50  FR  8351). 
Applications  were  to  be  postmarked  by 
April  1, 1985.  Kansas  was  the  only 
applicant  and  applied  for  designation 
renewal. 

FGIS  announced  the  applicant  name 
and  requested  comments  on  same  in  the 
May  1, 1985,  Federal  Register  (50  FR 
18542).  Comments  were  to  be 
postmarked  by  June  17, 1985;  one  was 
received  from  the  Kansas  Grain  and 
Feed  Dealers  Association,  a  900-member 
trade  group,  recommending  the 
designation  renewal  of  Kansas. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act. 
and  in  accordance  with  section 
7(f)(1)(B),  determined  that  Kansas  is 
able  to  provide  official  services  in  the 
geographic  area  for  which  FGIS  is 
renewing  its  designation.  Effective 
September  1, 1985,  and  terminating 
August  31, 1988,  Kansas  will  provide 
official  inspection  services  in  its 
specified  geographic  area,  which  is  the 
entire  area  previously  described  in  the 
March  1  Federal  Register. 

A  specified  ser\'ices  point,  for  the 
piupose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the.assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  contact  the 
Regulatory  Branch,  specified  in  the 
address  section  of  this  notice,  to  obtain 
a  list  of  an  agency's  specified  service 
points.  Interested  persons  also  may 
obtain  a  Ust  of  the  specified  service 
points  by  contacting  the  agency  at  the 


following  address:  Kansas  State  Grain 
Inspection  Department.  235  South 
Topeka  Avenue,  P.O.  Box  1918.  Topeka. 
KS  66601. 

Dated:  August  21. 19BS. 

Pub.  L  94-582. 90  Stat.  2867.  as  amended  (T' 
U.S.C.  net  Beg] 
|.T.  Abshier. 

Director.  Compliance  Division. 
[FR  Doc.  85-20753  Filed  8-29-85:  8:45  ami 
MLUNOCOOE  S41»-EN-M 


Designation  Renewal  of  LouisviHe 
Grain  Inspection  Services,  Inc.  (KY), 
Minot  Grain  Inspection  Service,  Inc. 
(NO),  and  Tri-State  Grain  inspection 
Service,  Inc.  (OH) 

agency:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 
AcnoN:  Notice. 

summary:  This  notice  announces  the 
designation  renewal  of  Louisville  Grain 
Inspection  Services,  Inc.  (Louisville], 
Minot  Grain  Inspection  Service.  Ina 
(Minot).  and  Tri-State  Grain  Inspection 
Service.  Inc.  (Tri-State),  as  official 
agencies  responsible  for  pro\'iding 
official  services  under  the  U.S.  Grain 
Standards  Act.  as  Amended  (Act). 
EFFECTIVE  DATE:  October  1. 1985. 
ADDRESS:  James  R.  Conrad.  Chief, 
Regulatory  Branch,  Compliance 
Division.  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue.  SW..  Room 
1647  South  Building.  Washington.  DC 
20250. 

FOR  FUATHER  INFORMATtOM  CONTACT: 

lames  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPIEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  announced  that  Louisville's. 
Minot's.  and  Tri-State's  designations 
terminate  on  September  30, 1985,  and 
requested  applications  for  official 
agency  designation  to  provide  official 
services  within  specified  geographic 
areas  in  the  April  1. 1965.  Federal 
Register  (50  FR  12642).  Applications 
were  to  be  postmarked  by  May  1. 1986. 
There  were  two  applicants  for  the 
Louisville  designation.  Louisville  Grain 
Inspection  Services,  Inc..  applied  for 
designation  renewal  and  Grain 
Inspection  Services  of  America  (GISA), 
an  unincorporated  subsidiary  of 
Woodson-Tenent  Labqratories,  Inc., 
Memphis,  Tennessee,  also  applied  for 
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designation  as  the  agency  to  provide 
official  services  in  the  geographic  area 
presently  assigned  to  LouisviUe.  Minot 
and  Tri-State  were  the  the  only 
applicants  for  their  respective 
designations  and  each  applied  for 
designatioin  renewal. 

FGIS  announced  the  applicant  names 
and  requested  conunents  on  same  in  the 
June  3. 1985.  Federal  Register  (50  FR 
23322).  Comments  were  to  be 
postmarked  by  July  18. 1985;  three 
favorable  comments  were  received 
recommending  Louisville's  designation 
renewal:  no  comments  were  received 
regarding  GISA's  application  for 
designation  or  Minot's  and  Tri-State's 
designation  renewals.  Subsequent  to  the 
request  for  comments.  GISA  was 
determined  to  be  not  qualified  as  an 
applicant  and  was  notified  in  writing  as 
to  the  detennination. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act. 
and  in  accordance  with  section  7(f)(l)(B. 
determined  that  Louisville,  Minot  eind 
Tri-State  are  able  to  provide  official 
services  in  the  geographic  area  for 
which  FGIS  is  renewing  their 
designation.  Effective  October  1. 1985. 
and  terminating  September  30. 1988, 
Louisville,  Minot,  and  Tri-State  will 
provide  official  inspection  services  in 
their  specified  geographic  areas,  which 
are  the  entire  areas  previously 
described  in  the  April  1  Federal 
Register. 

A  specified  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
«of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the  assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  contact  the 
Regulatory  Branch,  specified  in  the 
address  section  of  this  notice,  to  obtain 
a  list  of  an  agency's  specified  service 
points.  Interested  persons  also  may 
obtain  a  list  of  the  specified  service 
points  by  contacting  the  agency  at  the 
following  address: 

Louisville  Grain  Inspection  Services. 

Inc..  1400  Oldham  Street.  P.O.  Box 

lOllS.  Louisville.  KY  40210 
Minot  Grain  Inspection  Service.  Inc.,  601 

Third  Avenue,  S.W.,  Box  B,  Minot,  ND 

58701       " 
Tri-State  Grain  Inspection  Service,  Ina, 

3906  River  Road.  Cincinnati,  OH  45204 

Dated:  August  21. 1985. 


Pub.  L  94-582, 90  Stat  2807.  as  amended  (7 

U.S.C.71e/se9) 

).T.  AbsUer, 

Director.  Compliance  Division. 

[FR  Doc  85-20755  Piled  8-29-85: 8:45  ami 

■UJNQ  COOe  9410-BMI 


Re<|uest  for  Continents  on  OesiQnalloii 
Applicants  In  the  GeograpMc  Areas 
Currently  Assigned  to  Mnnesota 
Department  of  Agrfcufture  (MN)  and 
Mississippi  Department  of  AgrteuNurs 
mnA  Commerce  (MS) 

agency:  Federal  Grain  Inspectkm 
Service  (FGIS). 

action:  Notice. 

SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  the  Minnesota 
Department  of  Agriculture  (Minnesota), 
and  Mississippi  Department  of 
Agriculture  and  Commerce 
(Mississippi). 

DATE:  Comments  to  be  postmarlced  oo  or 
before  October  15. 1985. 


:  Comments  must  be  submitted. 
in  writing,  to  Lewis  Lebakken.  )r.. 
Information  Resources  Management 
Branch.  Resources  Management 
Division.  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Room  0667  South  Building.  1400 
Independence  Avenue.  SW.. 
Washington.  DC  2025a  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)). 


FOR  FURTMCR  MFOIMMTION  CONTACT: 

Lewis  Lebakken.  Jr.,  telephone  (202) 

382-173a 

StlPPLCMENTARV  MPOMIA'nOIC  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defmed  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  July  1. 1985. 
Federal  Register  (50  FR  20734). 
Applications  were  to  be  postmarked  by 
July  31, 1985.  Minnesota  and  Mississippi 
were  the  only  applicants,  and  each 
applied  for  designation  renewal  in  the 
areas  currently  assigned  to  those 
agencies. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
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cominents  concerning  the  designation 
applicants.  All  cominents  must  be 
submitted  to  the  Information  Resources 
Management  Branch.  Resources 
Management  Division,  specified  in  the 
address  section  of  this  notice. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Dated:  August  21. 19B5. 

Pub.  L  94->582, 90  Stat  2867,  as  amended  (7 
VS.C.netseg.) 
f.T.  Absldar. 

Director,  Compliance  Division. 
[FR  Doc.  85-20756  Filed  8-29-85;  8:45  am) 

MUJfnCOOC  3410-EN-M 


Request  for  DesignatkMi  Applicants  to 
Provide  Official  Services  In  ttie 
Geographic  Areas  Currently  Assigned 
to  Frankfort  Grain  Inspection,  Inc.  (IN), 
Jinks  Grain  Weighing  Servtee  (IL),  and 
Paris  Illinois  Grain  Inspection  (IL) 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTKMt  Notice. 

SumiARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  three 
agencies  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  pculies,  including  the  agencies 
currently  designated,  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
each  specified  agency.  The  official 
agencies  are  the  Frankfort  Grain 
Inspection.  Inc..  Jinks  Grain  Weighing 
Service,  and  Paris  Illinois  Grain 
Inspection. 

DATE:  Applications  to  be  postmarked  on 
or  before  September  30, 1985. 
AOOftESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Regulatory  Branch.  Compliance 
Division,  Federal  Grain  inspection 
Service,  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue.  SW..  Room 
1647  South  Building,  Washington.  DC 
20250.  All  applications  received  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regidar 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 


SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  FGIS  is  authorized, 
upon  application  by  any  qualified 
agency  or  person,  to  designate  such 
agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Frankfort  Grain  Inspection,  Inc. 
(Frankfort),  R.R.  #2.  Frankfort.  IN  46041. 
was  designated  under  the  Act  as  an 
official  agency  to  provide  inspection  and 
weighing  functions.  Jinks  Grain 
Weighing  Service  (Jinks),  R.R.  1,  Box  81, 
Homer,  IL  61849,  was  designated  under 
the  Act  as  an  official  agency  to  provide 
weighing  functions.  Paris  Illinois  Grain 
Inspection  (Paris),  1020  North  Central 
Avenue.  Paris.  IL  61944,  was  designated 
under  the  Act  as  an  official  agency  to ' 
provide  inspection  functions.  Each 
agency  was  designated  on  March  1. 
1983. 

Each  official  agency's  designation 
terminates  on  February  28, 1988.  Section 
7(g)(1)  of  the  Act  states,  generally,  that 
official  agencies'  designations  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act 

The  geographic  area  presently 
assigned  to  Frankfort  in  the  State  of 
Indiana,  pursuant  to  section  7(f)(2)  of  the 
Act  which  may  be  assigned  to  the 
applicant  selected  for  designation,  is  as 
follows: 

Bounded  on  the  North  by  the  northern 
Fulton  County  line; 

Bounded  on  the  East  by  the  eastern 
Fulton  County  line  sough  to  State  Route 
19;  State  Route  19  soutii  to  State  Route 
114;  State  Route  114  soutiieast  to  tiie 
eastern  Fulton  and  Miami  County  lines; 
the  northern  Grant  County  line  east  to 
County  Highway  900E;  County  Highway 
900E  south  to  State  Route  18;  State 
Route  18  east  to  the  Grant  County  line; 
the  eastern  and  southern  Grant  County 
lines;  the  eastern  Tipton  County  line;  the 
eastern  Hamilton  County  line  south  to 
State  Route  32; 

Bounded  on  the  South  by  State  Route 
32  west  to  the  Boone  County  line;  the 
eastern  and  southern  Boone  County 
lines;  the  southern  Montgomery  County 
line;  and 

Bounded  on  the  West  by  the  western 
and  northern  Montgomery  County  lines; 


the  western  Clinton  County  line;  the 
western  Carroll  County  line  north  to 
State  Route  25;  State  Route  25  northeast 
to  Cass  County;  the  western  Cass  and 
Fulton  County  lines. 

Exceptions  to  the  described 
geographic  area  are  the  following 
locations  situated  inside  Frankfort's 
area  which  have  been  and  will  continue 
to  be  serviced  by  lltus  Grain  Inspection, 
Inc.: 

1.  The  Andersons,  Delphi.  Carroll 
County; 

2.  Buckeye  Feed  and  Supply 
Company.  Leiters  Ford,  Fulton  County; 

3.  Cargill,  Inc..  Linden.  Montgomery 
County. 

The  geographic  area  presently 
assigned  to  Jinks,  in  the  States  of  Illinois 
and  Indiana,  pursuant  to  section  7(f)(2) 
of  the  Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation,  is  as 
follows: 

Bounded  on  the  North  by  the  Iroquois 
County  line  east  of  Illinois  State  Route  1; 
Illinois  State  Route  1  south  to  U.S.  Route 
24;  U.S.  Route  24  east  into  Indiana,  to 
U.S.  Route  41; 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  southern  Fountain  County 
line;  the  Fountain  County  line  west  to 
Vermillion  County  (in  Indiana);  the 
eastern  Vermillion  County  line  south  to 
U.S.  Route  36; 

Bounded  on  the  South  by  U.S.  Route 
36  west  into  Illinois,  to  the  Douglas 
Coimty  line;  the  eastern  Douglas  and 
Coles  County  lines;  the  southern  Coles 
County  line;  and 

Bounded  on  the  West  by  the  western 
Coles  and  Douglas  County  lines;  the 
western  Champaign  County  line  north  to 
Interstate  72;  Interstate  72  southwest  to 
the  Piatt  County  tine;  the  western  Piatt 
County  line;  the  southern  McLean 
County  line  west  to  a  point  10  miles 
west  of  the  western  Champaign  County 
line;  a  straight  line  running  north  and 
south  from  this  point  north  to  U.S.  Route 
136;  U.S.  Route  136  east  to  Interstate  57; 
Interstate  57  north  to  the  Champaign 
County  line;  the  northern  Champaign 
County  line;  the  western  Vermillion  (in 
Illinois)  and  Iroquois  County  lines. 

The  following  locations,  outside  of  the 
foregoing  conteguous  geographic  area, 
are  presently  assigned  to  Jinks  and  are 
part  of  this  geographic  area  assignment: 

1.  Multrie  Grain  Association.  Cadwell. 
Moultrie  County.  Illinois; 

2.  Tabor  and  Company,  Weedman 
Grain  Company,  and  Pacific  Grain 
Company.  Farmer  City.  Dewitt  County, 
Illinois; 

3.  Moultrie  Grain  Association, 
Lovington,  Moultrie  County,  Illinois; 

4.  Monticello  Grain  Company, 
Monticello,  Piatt  County,  Illinois; 
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5.  Gillespie  Grain  Company.  Pittwood, 
Iroquois  County,  Illinois. 

Exceptions  to  the  described 
geographic  area  are  the  following 
locations  situated  inside  Jinks'  area 
which  have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

Paris  Illinois  Grain  Inpsection: 

1.  Miller  Grain  Company,  Newman, 
Douglas  County.  Illinois; 

2.  Miller  Grain  Company,  Oakland, 
Coles  County,  Illinois; 

3.  Cargill,  Inc.,  Dana,  Vermillion 
County.  Indiana; 

Schneider  Inspection  Service,  Inc.: 
Tidewater  Grain  Company,  Ford 
Iroquois  Supply  and  Service,  and 
Summer  Elevator,  Sheldon,  Iroquois 
County,  Illinois. 
Titus  Grain  Inspection: 

1.  Boswell  Grain  Company,  Boswell, 
Benton  County,  Indiana; 

2.  Dunn  Grain,  Duim.  Benton  County, 
Indiana; 

3.  York  Richland  Grain  Elevator,  Inc., 
Earl  Park,  Benton  County,  Indiana; 

4.  Raub  Grain  Company,  Raub,  Benton 
County,  Indiana. 

The  geographic  area  presently 
assigned  to  Paris,  in  the  States  of  Illinois 
and  Indiana,  pursuant  to  Section  7(f](2) 
of  the  Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation,  is  as 
follows: 

Bounded  on  the  North  by  U.S.  Route 
36  east  across  the  Illinois-Indiana  State 
line  to  the  western  Parke  County  line; 
the  northern  Parke  and  Putnam  County 
lines; 

Bounded  on  the  East  by  the  eastern 
Putnam,  Owen,  and  Greene  County 
lines; 

Bounded  on  the  South  by  the  southern 
Greene  County  line;  the  southern 
Sullivan  County  line  west  to  U.S.  Route 
41(150);  U.S.  Route  41(150)  south  to  U.S. 
Route  50;  U.S.  Route  50  west  across  the 
Indiana-Illinois  State  line  to  Illinois 
State  Route  33;  Illinois  State  Route  33 
north  and  west  to  the  western  Crawford 
County  line;  and 

Bounded  on  the  West  by  the  western 
Crawford  and  Clark  County  lines;  the 
western  Edgar  County  line  north  to  U.S. 
Route  36. 

The  following  locations,  outside  of  the 
foregoing  contiguous  geographic  area, 
are  presently  assigned  to  Paris  and  are 
part  of  this  geographic  area  assignment: 

1.  Miller  Grain  Company,  Nevnnan, 
Douglas  County,  lUinois; 

2.  Miller  Grain  Company,  Oakland, 
Coles  County,  Illinois: 

3.  Cargill,  Inc.,  Dana,  Vermillion 
County,  Indiana. 

Interested  parties,  including  Frankfort, 
links,  and  Paris,  are  hereby  given 
opportunity  to  apply  for  official  agency 


designation  to  provide  the  official 
services  in  the  geographic  areas,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  each 
specified  geographic  area  is  for  the 
period  beginning  March  1, 1986.  and 
ending  February  28, 1989.  Parties 
wishing  to  apply  for  designation  should 
contact  the  Regulatory  Branch, 
Compliance  Division,  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
the  geographic  area. 

Dated:  August  21, 1985. 

Pub.  L  94-582, 90  Stat.  2867,  as  amended  [7 
V.SC  71  etseq.] 
|.T.  Abshier, 

Director,  Compliance  Division. 
(PR  Doc.  85-20757  Ftled  8-29-85:  8:45  am] 

WUMQCOOC  3410-EN-M 


Designation  of  Hutchings,  Inc^  d.b  jl 
Denver  Grain  Inspection  (CO) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
designation  of  Hutchings,  Inc..  doing 
business  as  Denver  Grain  Inspection 
(Hutchings),  as  an  official  agency 
responsible  for  providing  official 
services  under  die  U.S.  Grain  Standards 
Act,  as  Amended  (Act). 
EFFECTIVE  DATE:  October  1, 1985. 
address:  James  R.  Conrad.  Chief. 
Regulatory  Branch,  Compliance 
Division,  Federal  Grain  Inspection 
Service.  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue.  SW..  Room 
1647  South  Building.  Washington,  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT 
James  R.  Conrad,  telephone  (202)  447- 
8525. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  deHned  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  requested  applications  for 
official  agency  designation  to  provide 
official  services  in  the  State  of  Colorado 
and  portions  of  the  States  of  Nebraska 
and  Wyoming  in  the  April  5. 1985, 
Federal  Register  (50  FR  13641). 
Applications  were  to  be  postmarked  by 
May  6. 1985;  Hutchings  was  the  only 


applicant.  Hutchings  has  been  providing 
of^cial  inspection  services  in  the  area 
on  an  interim  basis  since  April  1, 1965. 

FGIS  announced  the  applicant  name 
and  requested  comments  on  same  in  the 
June  3, 1985.  Federal  Register  (50  FR 
23323).  Comments  were  to  be 
postmarked  by  July  18. 1985;  none  were 
received. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act 
and  in  accordance  with  Section 
7(f)(1)(B).  determined  that  Hutchings  is 
able  to  provide  official  services  in  the 
geographic  area  for  which  it  is  being 
designated.  Effective  October  1. 1985. 
and  terminating  August  31. 1988, 
Hutchings  will  provide  official 
inspection  services  in  its  specified 
geographic  area,  which  is  the  entire  area 
previously  described  in  the  April  5 
Federal  Register. 

A  specified  service  point  for  the 
purpose  of  theis  notice,  is  a  city,  town, 
or  other  location  specified  by  an  agency 
for  the  performance  of  official 
inspection  or  Class  X  or  Class  Y 
weighing  services  and  where  the  agency 
and  one  or  more  of  its  inspectors  or 
weighers  is  located.  In  addition  to  the 
specified  service  points  within  the 
assigned  geographic  area,  an  agency 
will  provide  official  services  not 
requiring  an  inspector  or  weigher  to  all 
locations  within  its  geographic  area. 

Interested  persons  may  contact  the 
Regulatory  Branch,  specified  in  the 
address  section  of  this  notice,  to  obtain 
a  list  of  an  agency's  specified  service 
points.  Interested  persons  also  may 
obtain  a  list  of  the  specified  service 
points  by  contacting  the  agency  at  the 
following  address:  Denver  Grain 
Inspection,  6210  Brighton  Blvd., 
Commerce  City.  CO  80022. 

Dated:  August  21. 1985. 

(Pub.  L  94-582, 90  SUL  2867,  as  amended  [7 
U.S.C.71etseg.)] 
J.T.  Abshier. 

Director,  Compliance  Division. 
[FR  Doc  85-20758  Filed  8-29-85;  8:45  am] 

BILUNO  CODE  S410-EIMI 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Annual  Surveys  In  Manufacturing  Arsa; 
Consideration 

Notice  is  hereby  given  that  the  Bureau 
of  the  Census  is  considering  a  proposal 
to  initiate  or  to  continue  the  annual 
surveys  listed  below  for  the  year  1985 
and  for  each  year  thereafter  under  the 
authority  of  Title  13.  United  States  Code. 
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sections  131, 182.  224,  and  225.  these 
surveys,  most  of  which  have  been 
conducted  for  many  years,  are 
significant  in  the  manufacturing  area. 
On  the  basis  of  informabon  and 
recommendations  received  by  the 
Bureau  of  the  Census,  the  data  have 
signincant  application  to  the  needs  of 
the  pabHc  and  industry  and  are  not 
available  from  nongovernmental  or 
other  governmental  sources. 

The  establishments  covered  by  these 
surveys  directly  account  for  the  bulk  of 
all  manufacturing  employment.  The 
information  to  be  developed  from  these 
surveys  is  necessary  for  an  adequate 
measurement  of  total  industrial 
production.  Government  agencies  need 
production  data  on  these  industries. 
Manufacturers  in  the  industries 
involved,  as  well  as  their  suppliers  and 
customers  and  the  general  public,  have 
requested  such  data  in  the  interest  of 
business  efficiency  and  stability. 

These  surveys,  if  conducted,  shall 
begin  not  earlier  than  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Annual  Cunent  Industrial  Reports 

Most  of  the  following  commodity  or 
product  surveys  provide  data  on 
shipments  or  production;  some  provide 
data  on  stocks,  unfilled  orders,  orders 
booked,  consumption,  and  so  forth. 
Reports  will  be  required  of  ail  or  a 
sample  of  establishments  engaged  in  the 
production  of  tiie  items  covered  by  the 
following  list  of  surveys.  These  surveys 
are  arranged  under  major  group 
headings  based  on  the  Standanl 
Industrial  Classification  Manual  (1972 
edition)  promulgated  by  the  Office  of 
Management  and  Budget  for  the  use  of 
Federal  Government  statistical  agencies. 

Major  Group  20— Food  and  Kindred 
Products 

Confectionery 

Major  Croup  22—Testile  Mill  Products 

Broadwoven  fabrics  finished 

Narrow  fabrics 

Yam  production 

Knit  fabric  production 

Stocks  of  wool  and  related  fibers 

Major  Group  23— Apparel  and  Other 
Finished  Products  Made  From  Fabrics 

and  Similar  Materials 

Men's  and  boys'  outerwear 
Women's  and  children's  outerwear 
Underwear  and  nightwear 
Gloves  and  mittens 

Major  Group  24— Lumber  and  Wood 
Products,  Except  Furniture 

Hardwood  potywood 
Softwood  plywood 


Lumber  production  and  mill  stocks 

Major  Croup  25— Furniture  and  Fixtures 

Office  furniture 

Major  Croup  26— Paper  and  Allied 
Products 

Selected  office  supplies  and  accessories 
Pulp,  paper,  and  board 

Major  Group  27— Printing,  Publishing, 
and  Allied  Industries 

Business  forms,  binders,  carbon  paper, 
and  inked  ribbon 

Major  Group  28— Chemicals  and  Allied 
Products 

Industrial  gases 
Inorganic  chemicals 
Pharmaceutical  preparations,  except 

biologicals 
Sulfuric  acid 
Paints,  varnish,  and  lacquer 

Major  Group  29 — Petroleum  Refining 
and  Related  Industries 

Asphalt  and  tar  roofing  and  siding 
products 

Major  Croup  30— Rubber  and 
Miscellaneous  Plastics  Products 

Rubber 

Plastics  bottles 

Rubber  and  plastic  hose  and  belting 

Mechanical  rubber  goods 

Major  Croup  31— Leather  and  Leather 
products 

Footwear 

Major  Croup  32— Stone,  Clay,  and  Class 

Consumer,  scientific  technical,  and 

industrial  glassware 
Fibrous  glass 

Major  Croup  33— Primary  Metal 
Industries 

Steel  mill  products 
Insulated  wire  and  cable 
Magnesium  mill  products 
Nonferrous  castings 
Ferrous  castings 

Major  Group  34— Fabricated  Metal 
Products,  Except  Machinery  and 
Transportation  Equipment 

Selected  heating  equipment 

Major  Croup  35— Machinery,  Except 
Electrical 

Internal  combustion  engines 

Farm  Madiinery  and  lawn  and  garden 

equipment 
Mining  machinery  and  mineral 

processing  equipment 
Air-conditioning  and  refrigeration 

equipment,  including  warm  air 

furnaces 
Computers  and  office  and  accounting 

machines 


Pumps  and  compressors 

Selected  industrial  air  pollution  contro' 

equipment 
Construction  machinery 
Anti-friction  bearings 
Fluid  power  products  (including 

aerospace) 
Coin-operated  vending  machines 
Robots 

Major  Group  36— Electrical  Machinery, 
Equipment,  and  Supplies 

Radios,  televisions,  and  phonographs 
Motors  and  generators 
Wiring  devices  and  supplies 
Switchgear,  switchboard  apparatus, 

relays,  and  industrial  controls 
Communication  equipment 
Semiconductors  and  printed  circuit 

boards 
Electromedical  equipment 
Electric  housewares  and  fans 
Electric  lighting  fixtiires 
Major  household  appliances 
Transformers 

Major  Group  37— Transportation 
Equipment 

Aircraft  propellers 
Aerospace  orders 

Major  Group  38— Professional. 
Scientific,  and  Controlling  Instruments; 
Photographic  and  Optical  goods; 
Watches  and  Clocks 

Selected  instruments  and  related 
products 

Major  Group  39— Miscellaneous 
Manufacturing  Industries 

Pens,  pencils,  and  marking  devices 

The  following  surveys  represent  an 
annual  supplement  of  a  monthly  survey 
and  will  cover  the  same  establishments 
canvassed  monthly.  There  will  be  no 
duplication  of  reporting,  however,  since 
the  type  of  data  collected  on  the  annual 
supplement  will  be  different  from  that 
collected  monthly. 

Major  Group  32 — Stone,  Clay,  and  Glass 

Glass  containers 
Refractories 

The  following  list  of  surveys 
represents  annual  conterparts  of 
monthly  and  quarterly  surveys  and  will 
cover  only  those  establishments  that  are 
not  canvassed  or  do  not  report  in  the 
more  frequent  survejrs.  Accordingly, 
there  will  be  no  duplication  in  reporting. 
The  content  of  these  annual  reports  will 
be  identical  with  that  of  the  monthly 
and  quarterly  reports. 

Major  Croup  20— Food  and  Kindred 
Products 

Flour  millii^  products 
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Major  Group  22— Textile  Mill  Products 

Broadwoven  fabric  (gray) 
Consumption  of  wool  and  other  fibers, 
and  production  of  tops  and  noils 

Carpet  and  rugs 

Major  Group  23— Apparel  and  Other 
Finished  Products  Made  From  Fabrics 
and  Similar  Materials 

Sheets,  pillowcases,  and  towels 

Major  Group  32— Stone.  Clay,  and  Glass 

Glass  containers 

Refractories 

Clay  construction  products 

Flat  glass 

Major  Group  33 — Primary  Metal 

Industries 

Inventories  of  steel  mill  shapes 

Major  Group  34— Fabricated  Metal 

Products.  Except  Machinery  and 
Transportation  Equipment 

Plumbing  fixtures 

Steel  shippmg  drums  and  pails 

Closures  for  containers 

Major  Group  35- -Machinery.  Except 
Electrical 

Construction  machinery 

Metalworking  machinery 

Major  Group  36— Electrical  Machinery. 
Equipment,  and  Supplies 

Fluorescent  lamp  ballasts 
Electric  lamps 

Major  Group  37— ^Transportation 
Equipment 

New  complete  aircraft  and  aircraft 

engines,  except  military 
Truck  trailers 

Annual  Survey  of  Manufactures 

The  annual  survey  of  manufactiires 
collects  industry  statistics  such  as  total 
value  of  shipments,  employment 
payroll,  work  hours,  capital 
expenditures,  cost  of  materials 
constmied,  gross  book  value  of  assets, 
retirements,  and  depreciation  of  fixed 
assets,  rental  payments,  supplemental 
labor  costs,  and  so  forth.  This  survey, 
while  conducted  on  a  sample  basis, 
covers  all  manufacturing  industries, 
including  data  on  plants  under 
construction  but  not  yet  in  operation. 

Annual  Survey  of  Research  and 
Development 

A  survey  of  research  and 
development  (R&D)  activities  is 
conducted.  The  major  data  obtained  in 
this  survey  will  include  total  R&D 
expenditiu-es  by  source  of  funds,  the 
number  of  scientists  and  engineers 
employed,  the  amounts  spent  for 
pollution  abatement  and  energy  R&D. 


and,  for  comparative  purposes,  the  total 
net  sales  and  receipts  and  the  total 
employment  of  the  company. 

Annual  Survey  of  Shipments  to  Federal 
Government  Agencies 

A  survey  of  shipments  to  the  Federal 
Government  is  conducted  to  provide 
information  on  the  effect  of  Federal 
procurement  on  selected  industries  by 
Federal  Government  agencies. 

Annual  Survey  of  Pollutioo  Abatement 
Costs  and  Expenditiues 

The  annual  survey  of  pollution 
abatement  expenditures  is  designed  to 
collect  from  manufacturers  the  total 
expenditures  by  industry  and 
geographic  area  to  abate  pollutant 
emissions.  The  survey  covers  current 
operating  costs  and  capital  expenditures 
to  abate  air  and  water  pollution  and 
solid  waste.  This  survey  also  will  obtain 
the  costs  recovered  from  abatement 
activities  and  quantities  of  pollutants 
abated. 

Annual  Survey  of  Plant  Capacity 

The  annual  survey  of  plant  capacity 
obtains  information  such  as  the  amount 
of  time  a  plant  is  in  operation;  operating 
rates  as  related  to  prefered  levels  and 
practical  capacity;  the  value  of 
production  and  other  statistics  for 
actual,  preferred,  and  practical  capacity 
operating  levels;  and  the  reasons  for 
operating  at  less  than  capacity. 

Copies  of  the  proposed  forms  are 
made  available  on  request  to  the 
Director.  Bureau  of  the  Census, 
Washington.  D.C.  20233. 

Any  suggestions  or  recommendations 
concerning  the  subject  of  these  proposed 
surveys  should  be  submitted  in  writing 
to  the  Director  of  the  Bureau  of  the 
Census  within  60  days  after  the  date  of 
this  publication  in  order  to  receive 
consideration. 

Dated:  August  ZS.  198S. 
John  G.  KeaiM. 

Director,  Bureau  of  the  Census. 

(FR  Doc.  85-20772  Filed  8-29-85:  ft45  am) 

BtLUNO  CODE  3610-07-M 


Defining  Urbanized  Areas  Between 
[>ecennial  Censuses 

Introduction 

Until  now,  decennial  census  results 
were  the  only  basis  for  defining 
urbanized  areas.  The  Census  Bureau 
proposes  to  designate  urbanized  areas 
on  the  basis  of  local  censuses  conducted 
by  this  agency,  usually  at  the  request 
and  expense  of  the  local  area.  (See  15 
CFR  Part  50.10.  Fee  Structure  for  Special 
Population  Censuses.)  The  purpose  of 


defining  urbanized  areas  between 
decennial  censuses  is  to  give  areas  that 
meet  the  criteria  an  opportunity  to 
obtain  the  urbanized  area  designation 
without  waiting  until  the  next  decennial 
census. 

Comments  relating  to  the  proposal  of 
the  Census  Bureau  to  designate 
urbanized  areas  between  decennial 
censuses  are  welcome.  The  comment 
period  will  be  open  imtil  September  30, 
1985.  Persons  wishing  to  comment  or 
obtain  additional  information  should 
contact  Mr.  Robert  W.  Marx.  Chief. 
Georgraphy  Division,  Bureau  of  the 
Census.  U.S.  Department  of  Commerce. 
Washington,  D.C  20233.  The  criteria  for 
designating  urbanized  areas  between 
1980  and  1990  are  consistent  with  those 
used  for  determining  urbanized  areas 
based  on  results  from  the  1960 
Decennial  Census. 

Definition 

The  Census  Bureau  will  use  the 
following  criteria  to  determine  the 
eligibility  for  definition  of  an  urbanized 
area. 

An  urbanized  area  comprises  an 
incorporated  place  *  and  adjacent 
densely  settled  surrounding  area  that 
together  have  a  minimum  population  of 
50,00a*  The  densely  setded  surrounding 
area  consists  of: 

1.  Contiguous  incorporated  or  census 
designated  places  having: 

a.  A  population  of  2,500  or  more;  or. 

b.  A  population  of  less  than  2,500  but 
having  either  a  population  density  of 
1,000  persons  per  square  mile,  closely 
settled  area  containing  a  minimum  of  SO 
percent  of  the  popidation.  or  a  cluster  of 
at  least  100  housing  units. 

2.  Contiguous  unincorporated  area 
that  is  connected  by  road  and  has  a 
population  density  of  at  least  1.000 
persons  per  square  mile.' 


*  In  Hawraii  and  Paerto  Rks.  incorporated  ptacea 
do  not  sxisi  in  the  sense  of  functioQins  local 
governmental  units.  In  Hawaii  the  Census  Bureau 
uses  census  designated  places  in  definlns  a  central 
placa  and  for  applying  uibanixad  are*  criteria,  is 
Puerto  Rico,  the  Census  Bureaa  aaes  soamt  nrbaoas 
and  aldeas. 

*  The  Census  Bureau  excludes  fatMn  the  utbanixad 
area  the  rural  portions  of  extended  dties.  as  defined 
in  the  Censtis  Bureau's  extended  dty  criteria,  la 
addition,  for  an  urbanixed  area  to  be  reoopuiad,  tt 
must  include  a  population  of  at  least  Z&OOO  tkal 
does  not  reside  on  a  military  base. 

*  The  Census  Bureau  Excludes  the  area  of 
extensive  nonresidential  urban  land  nses.  audi  aa 
railroad  yards,  airports,  factories,  parks,  golf 
courses,  and  cemeteries,  tn  ooaqwting  the 
population  density. 
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3.  Other  continguous  incorporated 
area  with  a  density  of  less  than  1,000 
persons  per  square  mile,  provided  that 
it: 

a.  Eliminates  an  enclave  of  less  than  5 
square  miles  that  is  surrounded  by  built- 
up  area. 

b.  Closes  an  indentation  in  the 
boundary  of  the  densely  settled  area 
that  is  no  more  than  1  mile  across  the 
open  end  and  encompasses  no  more 
than  5  square  miles. 

c  Links  an  outlying  area  of  qualifying 
density,  provided  that  the  outlying  area 
is: 

(1)  Connected  by  road  to,  and  is  not 
more  than  IV^  miles  from,  the  main  body 
of  the  urbanized  area:  or  is 

(2)  Separated  from  the  main  body  of 
the  urbanized  area  by  water  or  other 
undevelopable  area,  is  connected  by 
road  to  the  main  body  of  the  iui)anized 
area,  and  is  not  more  than  5  miles  from 
the  main  body  of  the  urbanized  area. 

4.  Large  concentrations  of 
nonresidential  urban  area  (such  as 
parks,  office  areas,  and  major  airports] 
that  have  at  least  one-quarter  of  their 
boundaries  contiguous  to  the  main  body 
of  the  urbanized  area. 

Urbanized  Area  Titles 

1.  The  Census  Bureau  will  retain 
unchanged  the  titles  of  previously 
existing  urbanized  areas  except  for 
|>ossible  mergers  and  for  those  areas 
meeting  titling  criteria  4  and/or  5. 

2.  The  Census  Bureau  will  determine 
the  titles  of  new  urbanized  areas 
qualifying  as  follows: 

a.  llie  title  of  the  urbanized  area 
always  will  include  the  name  of  the 
incorporated  place  with  the  largest 
population  in  the  urbanized  area. 

b.  The  title  of  the  urbanized  area  may 
include  the  names  of  up  to  two 
additional  incorporated  places,  with 
eligibility  determined  as  follows: 

(1)  Those  with  a  population  of  at  least 
250,000. 

(2)  Those  with  a  population  of  15,000 
to  250,000  provided  that  they  are  at  least 
one-third  the  population  of  Oie  largest 
place  in  the  urbanized  area. 

3.  Area  titles  that  include  the  names  of 
more  than  one  incorporated  place  will 
start  with  the  name  of  the  largest  and 
list  the  others  in  descending  order  of 
their  population. 

4.  In  addition  to  incorporated  place 
names,  the  titles  contain  the  name  of 
each  state  into  wliich  the  urbanized  area 
extends.  The  first  named  state  is  the 
state  in  which  the  largest  central  city  is 
located,  with  additional  states  named  in 
the  order  of  population  size  within  the 
urbanized  area. 

5.  The  Census  Bureau  may  use 
regional  titles  to  identify  urbanized 


areas  with  populations  over  1  million,  in 
which  case  only  the  largest  city  of  the 
urbanized  area  is  included  in  the  title. 

Urbanized  Area  Central  Cities 

The  central  cities  of  urbanized  areas 
are  those  named  in  the  titles  except 
where  the  urbanized  area  title  is  a 
regional  title.  In  such  cases,  the  central 
cities  are  those  that  qualify  under  items 
1  or  2  of  the  titling  criteria. 

Dated:  August  28, 1965. 
John  G.  KauM, 

Director,  Bureau  of  the  Census. 

[FR  Doc.  85-20773  Filed  8-29-^;  8:45  am] 
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[CaseNaeeS] 

Anton  Ebar  et  aL;  Oixler  Modifying 
Temporary  Denial  of  Export  PrtvUegea 

In  the  matter  of:  Anton  Elzar,  individually 
and  doing  business  as  DEVELOPMENT  AND 
CONSULTANT  ELZAR  ECO  AB: 
Grinnekullegatan  180,  Goteborg,  Sweden; 
Helmut  Keck,  individually  and  doing 
business  as  OTC  MESS-UNT)  VIDEOTEKNIK 
GmbH  Eifferstra  598,  Hamburg  Federal 
Republic  of  Germany:  Paul  Nurminen  OY, 
Posylank  2,  Helsinki,  Finland;  and  METAJ3, 
MELLEN  TRADING  AB  FridkuUagatan  19 
Goteborg,  Sweden.  Respondents. 

By  Order  of  July  11, 1985,  50  Fed.  Reg. 
29244  (July  18. 1985),  John  Nurminen  Oy 
(Nurminen)*,  Pasilankatu  2.  00240 
Helsinki  24,  Finland,  was  temporarily 
denied,  pursuant  to  S  388.19  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368-399  (1985)),  all  privileges 
of  participating  in  any  manner  or 
capacify  in  the  export  or  reexport  of 
U.S.-origin  commodities  or  technical 
data  under  the  jurisdiction  of  the  United 
States  Department  of  Commerce 
(Department). 

The  Department  and  respondent 
Nurminen  have  moved  jointly  to  modify 
the  order  temporarily  denying  export 
privileges  (Order),  by  deleting  Nurminen 
from  the  respondents  named  therein. 

In  support  of  their  motion,  the  parties 
stated  that  Nurminen  had  provided 
information  to  the  Department,  the 
Nurminen  had  made  certain 
representations  to  the  Department,  and 
that  the  Department  bad  reviewed 
additional  information  newly  available 
to  it. 

Based  on  the  representations  made  by 
the  Department  and  by  Niuroinen,  I  find 
that  the  requested  motion  is  justified, 
and  that  granting  it  will  not  jeopardize 
the  purposes  of  the  Order. 


'  The  Order  inadvertently  Identified  John 
Nunninen  Oy  as  Paul  Nurminen  Oy  and  incorrectly 
listed  the  company's  address  as  Posylank  2. 
Helsinld.  Finland. 


Accordingly,  it  is  hereby  Ordered: 

That  effective  immediately,  the  Order  of 
July  11, 1985,  is  amended  by  deleting: 
John  Nurminen  Oy,  Pasilankatu  2, 00240 

Helsinki  24,  Finland. 

Which  respondent  was  misidentified  in 
the  Order  as:  Paul  Nurminen  Oy, 
Posylank  2,  Helsinki,  Finland. 

From  the  respondents  named  therein. 
A  copy  of  this  amendment  shall  be 
delivered  to  Nurminen  and  shall  be 
published  in  the  Federal  Register. 

Dated:  August  23. 1985,  2:50  pm  EJ).T. 
Thomas  W.  Hoya, 
Hearing  Commissioner. 
[FR  Doc.  85-20752  Filed  8-29-85:  8:45  am] 
muMQ  cooe  3sio-ot-«i 


International  Trade  Administration 

[C-351-504] 

Extension  of  the  Deadline  for  Hnal 
Countervailing  Duty  Determination; 
Certain  Heavy  Iron  Construction 
Castings  from  Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACnON:  Notice. 

summary:  Based  upon  the  request  of 
petitioners,  the  Municipal  Castings  Fair 
Trade  Council  and  its  individually- 
named  members,  the  Department  of 
Commerce  is  extending  the  deadline  for 
its  final  determination  in  the 
countervailing  duty  investigation  of 
certain  heavy  iron  construction  castings 
from  Brazil.  Pursuant  to  section  703(a)(1) 
of  the  Tariff  Act  of  1930,  as  amended  by 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (Pub.  L  98-573).  this  case 
deadline  is  being  extended  from 
October  21, 1985,  to  January  6, 1986, 
which  corresponds  to  the  date  of  the 
final  determinations  in  the  antidumping 
investigations  of  the  same  products  from 
Brazil,  Canada,  India  and  the  People's 
Republic  of  China.  In  keeping  with 
Article  5,  paragraph  3  of  the  Agreement 
on  Interpretation  and  Application  of 
Articles  VL  XVI,  and  XXUI  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  Subsidies  Code),  the 
Department  will  terminate  the 
suspension  of  liquidation  in  the 
countervailing  duty  investigation  120 
days  after  the  date  of  publication  of  the 
preliminary  determination  in  this  case. 

EFFECTIVE  DATE:  August  30.  1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Thomas  Bombelles  or  Barbara  Tillman, 
Office  of  Investigations,  Import 
Administration,  International  Trade 


Administration.  U^  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  D.C  20230: 
telephone  (202)  377-3174  or  377-2438. 

suppLiMEirrAfiv  information: 
Case  Histories 

On  May  13, 1985.  we  received  a 
countervailing  duty  petition  filed  by  the 
Municipal  Castings  Fair  Trade  Council 
and  its  individuaUy-named  members 
against  certain  iron  construction 
castings  from  Brazil.  We  also  received 
antidumping  petitions  against  the  same 
products  from  Brazil,  Canada,  India  and 
the  People's  Republic  of  China. 

In  compliance  with  the  filing 
requirements  of  |  353.36  of  our 
regulations  (19  CFR  353.36).  the 
antidumping  petitions  alleged  that 
imports  of  certain  Iron  construction 
castings  from  Brazil.  Canada.  India  and 
the  People's  Republic  of  China  ju* 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  cause  or  threaten 
material  injury  to  a  U.S.  industry. 

In  compliance  with  the  filing 
reqTiirements  of  S  355.26  of  our 
regulations  (19  CFR  355.26),  the 
countervailing  duty  petition  alleged  that 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  iron  construction 
castings  directly  or  indirectly  receive 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Act,  and  that  these  imports  cause  or 
threaten  material  injury  to  a  U.S. 
industry. 

We  found  that  the  petitions  contained 
sufficient  grounds  on  which  to  initiate 
antidumping  and  countervailing  duty 
investigations,  and  on  June  3, 1985,  we 
initiated  such  investigations  (50  FR 
24269,  SO  FR  24284,  SO  FR  24006.  50  FR 
24014  and  50  FR  24014).  Since  Brazil  is  a 
"country  under  the  Agreement"  within 
the  meaning  of  section  701(b)  of  the  Act. 
an  injury  determination  is  required  for 
this  investigation.  Therefore  we  notified 
the  rrC  of  our  initiation.  On  June  27, 
1985,  the  FTC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
imports  of  certain  heavy  iron 
construction  castings  from  Brazil  cause 
or  threaten  material  injiuy  to  a  U.S. 
industry  (50  FR  27498).  The  ITC  also 
determined  that  there  is  no  reasonable 
indication  that  imports  of  certain  light 
iron  construction  castings  which  were 
alleged  to  be  subsidized  by  the 
government  of  Brazil  cause  or  threaten 
material  injury  to  a  U.S.  industry. 
Therefore,  our  countervailing  duty 
investigation  is  limited  to  certain  heavy 
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iron  construction  castings,  as  defined  in 
the  "Scope  of  Investigation"  section  of 
our  preliminary  determination  issued  on 
August  e.  1985  (50  FR  32462).  and  we 
changed  the  title  of  the  investigation 
accordingly. 

On  August  8, 1985,  the  petitioners  filed 
a  request  fur  extension  of  the  deadline 
date  for  the  final  determination  in  the 
countervailing  duty  investigation  of 
certain  heavy  iron  construction  castings 
from  Brazil  to  correspond  with  the  date 
of  the  final  determinations  in  the 
antidumping  investigations  of  the  same 
products. 

Section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  by  section  606  of  the 
Trade  and  Tariff  Act  of  1984,  provides 
that  when  a  countervailing  duty 
investigation  is  "initiated 
simultaneously  with  an  [antidumping] 
investigation  .  .  .  which  involves 
imports  of  the  same  class  or  kind  of 
merchandise  from  the  same  or  other 
countries,  the  administering  authority,  if 
requested  by  the  petitioner,  shall  extend 
the  date  of  Uie  final  determination  (in 
the  countervailing  duty  investigation]  to 
the  date  of  the  final  determination"  in 
the  antidumping  investigation  (19  U.S.C 
1671d(a)(l)).  Pursuant  to  this  provision, 
the  Department  is  granting  an  extension 
of  the  deadline  for  the  final 
determination  in  the  countervailing  duty 
investigation  of  certain  heavy  iron 
construction  castings  fitjm  Brazil  from 
October  21. 1985.  to  January  6. 1988.  the 
current  deadline  for  the  final 
determinations  in  the  antidumping  duty 
investigations.  To  comply  with  the 
requirements  of  Article  5.  paragraph  3  of 
the  Subsidies  Code,  the  Department  will 
direct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
in  the  counter\'ailing  duty  investigation 
on  December  10. 1985,  which  is  120  days 
from  the  date  of  publication  of  the 
preliminary  determination  in  this  case. 
No  cash  deposits  or  bonds  for  potential 
countervailing  duties  will  be  required 
for  merchandise  which  enters  after 
December  10, 1985.  The  suspension  of 
liquidation  will  not  be  resumed  unless 
and  until  a  final  affirmative  ITC 
determination  is  published  in  this  case. 
We  will  also  direct  the  U.S.  Customs 
Service  to  hold  the  entries  suspended 
prior  to  December  10, 1985.  until  the 
conclusion  of  this  investigation. 

Public  Comment 

The  public  hearing  in  this  case, 
originally  scheduled  for  September  6, 
1985,  has  been  postponed  and  will  be 
rescheduled  if  a  request  for  a  public 


hearing  is  received  by  the  Department 
GabaH  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

August  23. 1965. 

[FR  Doc.  6&-20e2S  Filed  8-29-85:  8:45  am) 
MLUNQ  COM  StIft-OS-ll 


IC-122-507] 

Initiation  of  Countwvaiiing  Duty 
investigatton;  Certain  FTMh  Attantk: 
Qroundfieli  from  i 


agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether  the 
producers  or  exporters  in  Canada  of 
certain  fresh  Atlantic  groundfish.  as 
described  in  the  "Scope  of 
Investigation"  section  below,  receive 
benefits  which  constitute  sutraidies 
within  the  meaning  of  the  countervailing 
duty  law.  We  are  notifying  the  U.S. 
International  Trade  Commission  (TFC) 
so  that  it  may  determine  whether 
imports  of  the  subject  merchandise 
materially  injure  or  threaten  material 
injury  to  a  U.S.  industry.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  October  29, 1985. 

EFFECnvC  DATE  August  3a  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ricu  Herring  or  Mary  Martin.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  D.C  2023a  Telephone: 
(202)  377-0187  or  377-3464. 


Petition 

On  August  5. 1965,  we  received  a 
petition  from  the  North  Atlantic 
Fisheries  Task  Force  on  behalf  of  the 
United  States  groundfish  industry  which 
harvests  and  produces  for  sale  Atlantic 
groundfish  in  fresh  form.  The  North 
Atlantic  Fisheries  Task  Force  is  an 
imincorporated  association  representing 
fishermen,  fishermen's  cooperatives, 
and  processors  lojated  in  the 
northeastern  United  States.  A  majority 
of  the  members  of  the  Task  Force  are 
producers,  wholesalers,  or  trade  or 
business  associations  of  producers  or 
wholesalers  who  produce  or  wholesale 
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h^sh  Atlantic  groundflsh.  In  compliance 
with  the  filing  requirementa  of  9  355.26 
of  the  Commerce  Regulations  (19  CFR 
355.26),  the  petition  alleges  that 
producers  or  exporters  in  Canada  of 
fresh  Atlantic  groundfish  receive, 
directly  or  indirectly,  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  Since  Canada  is  a 
"country  under  the  Agreement"  within 
section  701(b)  of  the  Act,  Title  VII  of  the 
Act  applies  to  this  investigation,  and  the 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
injury  to,  the  U.S.  industry. 

We  have  received  telephone  calls  and 
telexes  from  certain  domestic 
processors  objecting  to  the  petition.  We 
have  also  received  telexes  from 
domestic  processors  and  Hshermen 
supporting  this  petition.  Neither  the  Act 
nor  the  regulations  require  a  petitioner 
to  establish  affirmatively  that  it  has  the 
majority  support  of  a  particular  industry. 
Thus,  the  Department  relies  on 
petitioner's  representation  that  it  has,  in 
fact,  nied  on  behalf  of  the  domestic 
industry,  until  it  is  affirmatively  shown 
that  this  is  not  the  case.  We  have  not  yet 
been  able  to  assess  the  extent  to  whidi 
the  opposition  we  have  received  to  this 
petition  contradicts  petitioner's  claims 
that  it  has  filed  "on  behalf  of  U.S. 
industries.  We  will  continue  to  examine 
this  question. 

On  August  20,  23.  and  26, 1985,  the 
government  of  Canada  exercised  its 
right  to  consultation  pursuant  to  Article 
3:1  of  the  Agreement  on  Interpretation 
and  Application  of  Articles  VI,  XVI,  and 
XXni  of  the  General  Agreement  on 
Tariffs  and  Trade. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  this  petition  and  we 
have  found  that  the  petition  meets  these 
requirements.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether  the 
producers  or  exporters  in  Canada  of 
certain  fresh  Atlantic  groundfish,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  October  29, 
1985. 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fesh  whole  and  fresh 
fillets  of  Atlantic  groundfish,  including 
cod,  haddoclc,  pollaclc,  hake,  and  flatfish 
(including  floimder  and  sole).  These 
species  are  generally  referred  to 
collectively  as  "groundfish"  because 
they  live  on  or  near  the  seabed.  The 
term  "fi-esh"  includes  fish  that  are 
chilled,  but  excludes  fish  taht  have  been 
frozen.  Whole  fish  include  fish  which 
are  whole,  or  processed  by  removal  of 
heads,  viscera,  fins,  or  any  combination 
thereof,  but  not  otherwise  processed. 
Fillets  (including  fish  steaks)  include 
fish,  other  than  frozen  blocks,  which  are 
otherwise  processed  (whether  or  not 
heads,  viscera,  fins,  scales,  or  any 
combination  thereof  have  been 
removed).  These  products  are  currently 
provided  for  in  items  110.1585, 110.1593, 
110.3560, 110,5000, 110.5545, 110.5565, 
and  110.7033  of  the  Tariff  Schedules  of 
the  United  States,  Annotated  (TSUSA). 

Allegations  of  Subsidies 

The  petition  alleges  that  producers  or 
exporters  in  Canada  of  fresh  Atlantic 
groundfish  receive  benefits  which 
constitute  subsidies.  We  are  initiating 
on  the  following  allegations: 

A.  Federal  Programs 

Fishing  Vessel  Assistance  Program 
Fisheries  Improvement  Loans  Program 
Special  Recovery  Capital  Projects 

Program 
Fishing  Vessel  Insurance  Plan 
Import  Duty  Remission 

•  Unemployment  Insurance  Act  of  1971 

•  Industrial  and  Regional  Development 

Program 

•  Enterprise  Development  Program 

•  Investment  Tax  Credit 

•  Government  Equity  Infusions 

•  Program  for  Export  Market 

Development 

•  Department  of  Fisheries  and  Oceans 

Marketing  Services 

•  Assistance  for  the  Construction  of 

Icemaking  and  Fish  Chilling 
Facilities 

•  Atlantic  Fishery  Management 

Program 

•  Federal  Assistance  for  Bait 

B.  Joint  Federal-Provincial  Programs 

•  Economic  and  Regional  Development 

Agreements  Program 

•  Newfoundland  and  Labrador 

Development  Corporation 

C.  Province  of  New  Brunswick 

•  New  Brunswick  Fisheries 

Development  Board 

•  The  Fish  Unloading  Systems  and 

Icemaking  Facilities  Board 


Fish  Chilling  Assistance  Program 
Assistance  for  the  Construction  of 

Icemaiung  and  Fish  Chilling 

Facilities. 
Insurance  Premium  Prepayment 

Program 
Winterize  tion  of  Fish  Plants  Program 
Marketing  and  Export  Promotion 

D.  Province  of  Newfoundland 

Fishing  Ships  Boimty  Program 
Fishing  Vessel  Assistance  Plan 
Vessel  Rebuilding  Grant  Program 
Loans  and  Loan  Guarantees  from  the 

Newfoundland  Fisheries  Loan 

Board 
Newfoundland  Bait  Services  Program 
Sales  Tax  Exemptions  for  Fishermen 
Newfoundland  and  Labrador 

Development  Corporation 
Loan  Deficiency  Guarantee  Program 
Secondary  Processing  Interest 

Subsidy  Program 
Rural  Development  Loan  Program 
Production  Machinery  and  Processing 

Technology  Program 
Market  Development  Information 

K  Province  of  Nova  Scotia 

Vessel  Subsidy  Plan 

Loans  from  the  Nova  Scotia  Fisheries 

Loan  Board 
Assistance  from  the  Industrial 

Development  Division 
Assistance  for  the  Construction  of 

Icemaking  and  Fish  Chilling 

Facilities 
Gutting  Machine  Program 
Plant  Development  Program 
Marketing  and  Export  Assistance 

F.  Province  of  Prince  Edward  Island 

Vessel  Assistance  Program 
The  Near  and  Offshore  Vessel 

Assistance  Program 
Engine  Conversion  Program 
Conmiercial  Fishermen's  Investment 

Incentive  Program 
Assistance  for  the  Construction  of 

Icemaking  and  Fish  Chilling 

Facihties 
Fish  Chilling  Assistance  Program 
Fisherman's  Holding  Unit  Program 
Fish  Box  Pool  Program 

G.  Province  of  Quebec 

Vessel  Construction  Assistance 

Gear  Subsidy  Program 

Insurance  Premium  Subsidy  Program 

Technological  Assistance  Services  for 
Business  Program 

We  are  not  initiating  on  the  following 
programs: 
•  Shipbuilders  Assistance  Program 

This  program  grants  to  shipbuilding 
companies  for  vessels  75  feet  or  longer, 
built  or  converted  in  Canada.  Grams  are 
given  both  to  fishing  and  other 
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commercial  vessels  which  meet  certain 
minimum  weight  requirements, 
depending  on  the  vessel  class.  The 
grants  are  provided  to  the  shipbuilders 
and  not  to  the  purchaser  and,  according 
to  information  in  the  petition,  the 
program  is  designed  to  enable  Canadian 
shipyards  to  offer  internationally 
competitive  prices  and  maintain 
economic  viability.  Petitioner  has  not 
provided  us  with  any  evidence  that 
grants  provided  to  shipbuilders  confer 
benefits,  directly  or  indirectly,  to 
Canadian  fishermen. 

•  Capital  Cost  Allowance 

Revenue  Canada  permits  taxpayers, 
in  determining  their  taxable  income,  to 
deduct  the  capital  cost  of  37  specific 
classes  of  depreciable  assets  (including 
processing  machinery  and  equipment 
and  Canadian-built  vessels).  Petitioner 
alleges  this  program  provides 
preferential  treatment  to  fishermen.  In 
Certain  Softwood  Products  from  Canada 
(48  FR  24159),  we  deterined  that  this 
program  was  not  counteravailable 
because  it  was  not  limited  to  a  specific 
industry,  group  of  industries,  or  to 
companies  in  specific  regions.  Petitioner 
has  not  provided  us  with  additional 
information  or  evidence  of  changed 
circumstances  to  cause  us  to  reexamine 
this  program  at  this  time. 

•  Tax  Exemption  on  Fuel 
Canadian  Fishermen  are  exempt  from 

both  the  federal  gasoline  sales  taxes 
paid  on  gasoline  purchases  and  from  the 
federal  excise  tax  on  diesel  fuel.  In 
Certain  Softwood  Products  from  Canada 
(48  FR  24159),  we  determined  that  the 
fuel  tax  exemption  was  not 
counteravailable  because  it  did  not 
provide  benefits  to  a  specific  industry  or 
group  of  industries.  Petitioner  has  not 
provided  us  with  additional  information 
or  evidence  of  changed  circumstances  to 
cause  us  to  reexamine  this  program  at 
this  time.  We  are,  however,  initiating  an 
investigation  on  the  sales  tax  exemption 
for  fuel  for  fishermen  under  a  program 
administered  by  the  province  of 
Newfoundland  since  we  did  not 
investigate  fuel  tax  exemptions  in  that 
province  in  Certain  Softwood  Products 
from  Canada  and  since  petitioner  has 
alleged  that  the  Newfoundland  program 
is  specifically  for  fishermen. 

•  Sales  Tax  Exemptions 

Petitioner  alleges  that  fishermen  may 
be  exempted  from  paying  certain  federal 
sales  taxes.  Because  the  government  of 
Canada  does  not  limit  sales  tax 
exemptions  to  a  specific  industry,  group 
of  industries,  or  to  companies  in  speciHc 
regions,  we  are  not  initiating  an 
investigation  of  this  program. 


NotificatioD  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information,  either  publicly  or  under 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
19, 1985,  whether  there  is  a  reasonable 
indication  that  imports  of  certain  fresh 
Atlantic  groundfish  from  Canada 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
this  investigation  will  continue 
according  to  the  statutory  procedures. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

August  26, 1985. 

[FR  Doc.  85-20824  Filed  8-29-85:  8:45  am] 
BILLINQ  CODE  3510-OS-ll 


[A-45S-502] 

Certain  Steel  Wire  Nails  from  Poland; 
Termination  of  Antidumping  Duty 
Investigation 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  In  a  letter  dated  July  25, 1985, 
petitioners  withdrew  their  antidumping 
duty  petition,  filed  on  June  5, 1985,  on 
certain  steel  wire  nails  (wire  nails)  from 
Poland.  Based  on  the  withdrawal,  we 
are  terminating  the  investigation. 
EFFECTIVE  DATE:  August  30, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jenkins,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20230;  telephone:  (202)  377-1756. 
SUPPtfMENTARY  INFORMATION: 

Case  History 

On  June  5, 1985,  we  received  a  petition 
from  Atlantic  Steel  Company,  Atlas 
Steel  and  Wire  Corp.,  Continental  Steel 
Corp..  Davis  Walker  Corp.,  Dickerson 


Weatherproof  Nail  Co.,  Florida  Wire 
and  Fabric  Co.,  Keystone  Steel  and  Wire 
Co.,  Northwestern  Steel  and  Wire  Co.. 
Virginia  Wire  and  Nail  Co.,  and  Wire 
Products  Co..  on  behalf  of  the  U.S. 
industry  producing  steel  wire  nails. 
After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  International  Trade 
Commission  (ITC)  of  our  action  and 
initiated  the  investigation  on  June  25. 
1985  (50  FR  27475).  On  July  31. 1985.  the 
ITC  published  in  the  Federal  Register  its 
preliminary  determination  that  there 
was  a  reasonable  indication  that 
imports  of  wire  nails  from  Poland 
materially  njure.  or  threaten  material 
injury  to.  a  U.S.  industry  (50  FR  31057). 

Scope  of  lovestigatioD 

The  merchandise  covered  by  the 
petition  consists  of  one-piece  steel  wire 
nails  from  Poland  as  currently  provided 
for  in  the  Tariff  Schedules  of  the  United 
States  Annotated  under  item  numbers 
646.25  and  646.26.  and  similar  steel  wire 
nails  of  one-piece  construction,  whether 
at  over  or  under  .065  inch  in  diameter  as 
currently  provided  for  in  item  number 
646.3040;  two-piece  steel  wire  nails 
provided  for  in  item  number  646.32:  and 
steel  wire  nails  lead  heads  provided  for 
in  item  number  646.36. 

Withdrawal  of  Petition 

In  a  letter  dated  July  25. 1985. 
petitioners  notified  us  that  they  were 
withdrawing  their  June  5, 1985, 
antidumping  duty  petition,  and 
requested  that  the  investigation  be 
terminated  (A  copy  of  petitioners'  letter 
is  appended  to  this  notice). 

Under  section  734(a)  of  the  Tariff  Act 
of  1939,  as  amended  by  section  604  of 
the  Trade  and  Tariff  Act  of  1984  (the 
Act),  up>on  withdrawal  of  a  petition,  the 
administering  authority  may  terminate 
an  investigation  after  giving  notice  to  all 
parties  to  the  investigation  and  after 
assessing  the  public  interest  as  required 
by  the  statute.  This  withdrawal  is  based 
on  a  bilateral  arrangement  with  the 
Government  of  Poland  to  limit  the 
volume  of  imports  of  this  product.  We 
have  assessed  the  public  interest  factors 
set  out  in  section  734(a)  of  the  Act  and 
consulted  with  potentially  affected 
producers,  workers,  consuming 
industries,  and  with  the  ITC.  On  the 
basis  of  our  assessment  of  the  public 
interest  factors  and  our  consultations, 
we  have  determined  that  termination 
would  be  in  the  public  interest 

We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioners' 
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withdrawal  and  our  intention  to 
terminate. 

For  these  reasons,  we  are  terminating 
our  investigation. 
GUbMt  B.  Kaplan. 

A  ction  Deputy  Assistant  Secretary  for  Import 
Administration. 

August  23, 1985. 

Contains  No  Confidential  Information,  A- 
455-502.  Total  Number  of  Pages:  4 

fuly  25. 1985. 

Mr.  Cill>ert  B.  Kaplan. 

Acting  Deputy  Assistant,  Secretary  for 

Import  Administration.  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230 

Attention:  Central  Records  Unit,  B-099 
Re:  Certain  Steel  Wire  Nails  from  Poland; 
Investigation  No.  A-455-502 

Dear  Mr.  Kaplan:  We  have  been  advised 
by  the  United  States  Trade  Representative 
("Us IK")  that  an  Arrangement  concerning 
trade  in  certain  steel  products  has  been 
entered  into  between  the  governments  of 
Poland  and  the  United  States.  Pursuant  to 
this  Arrangement,  the  government  of  Poland 
has  agreed  to  restrain  exports  of  certain  steel 
wire  nails  for  the  period  of  the  Arrangement. 

The  Arrangement  requires  the  withdrawal 
of  the  antidumping  petitions  described  in 
paragraph  1  of  Appendix  A  to  the 
Arrangement,  including  the  antidumping  duty 
(A-455-502)  petition  Tiled  on  |une  4. 1985  by 
Atlantic  Steel  Co..  Atlas  Steel  ft  Wire  Corp., 
Continental  Steel  Corp..  Davis  Walker  Corp., 
Dickson  Weatherproof  Nail  Co.,  Florida  Wire 
&  Fabric  Co.,  Keystone  Steel  ft  Wire  Co., 
Northwestern  Steel  A  Wire  Co„  Virginia  Wire 
A  Nail  Co..  and  Wire  Products  Co.  concerning 
certain  steel  wire  nails. 

Based  on  the  stated  purposes  of  the 
President's  Steel  Program,  it  is  the  present 
expectation  of  the  Petitioners  that  the  export 
ceilings  in  the  Arrangement  with  Poland  will 
be  the  functional  equivalent  of  a  suspension 
of  an  investigation  under  Section  734(c)  of  the 
Tariff  Act  of  193a  as  amended  by  the  Trade 
Agreements  Act  of  1979.  This  expectation 
assumes  that  the  Arrangement,  by  removing 
"unfairly  traded"  Polish  steel  wire  nails,  will 
ameliorate  the  effect  of  less  than  fair  value 
sales  as  alleged  in  the  petition  and  ensures 
that  there  will  be  no  undercutting  of  domestic 
price  levels  by  the  authorized  imports  of  steel 
wire  nails  from  Poland. 

With  the  foregoing  considerations  in  mind, 
and  in  reliance  on  the  understandings  and 
conditions  expressly  set  forth  herein,  you  are 
hereby  notified  that  the  Petitioners  withdraw 
the  antidumping  duty  petition  described  in 
paragraph  5  of  Appendix  A.  Please  be 
advised  that  this  withdrawal  is  subject  to  the 
following  conditions: 

1.  Published  assurance  that  the  Polish 
Arrangement  is  in  full  force  and  effect  and 
subject  to  no  contingency  (whether  expressed 
in  the  Arrangement  or  any  modifications 
thereof  by  side  letter  or  otherwise)  that 
would  revise,  delay  or  impair  the 
implementation  of  the  specific  restraints 
concerning  steel  wire  nails. 

2.  The  publication  of  this  letter  in  the 
Federal  Reguter,  together  with  the 
termination  notice  and  the  assurances 
required  as  a  condition  to  withdrawal. 


3.  Confirmation  that  the  Arrangement  with 
Poland  Is  a  "bilateral  arrangement"  within 
the  meaning  of  section  804  of  the  Steel  Import 
Stabilization  Act  of  1984  and  that  the 
President  is  authorized  to  enforce  the 
Arrangement  pursuant  to  section  805(a)  of 
said  Act  Pursuant  to  those  provisions  and 
the  requirements  in  the  terms  of  the 
Arrangement  Petitioners  further  understand 
that  the  United  States  will  prohibit  entry  into 
this  coimtry  of  steel  wire  nails  from  Poland 
that  (i)  are  not  accompanied  by  an  export 
certificate  and  (ii)  are  not  consistent  with  the 
quantitative  limitations  specifically 
applicable  to  Poland  as  defined  by  the 
Arrangement 

Petitioners  expect  that  the  Arrangement 
with  Poland  will  achieve  the  stated  purpose 
of  being  an  equivalent  or  better  alternative  to 
the  antidumping  investigation  that  is  being 
withdrawn  as  a  consequence  of  the  entry  in 
force  of  the  Arrangement.  For  so  long  as  thia 
expectation  ii  realized.  Petitioners  do  not 
intend  to  file  petitions  seeking  import  reUef 
with  respect  to  steel  wire  nails  firom  Poland 
during  the  period  the  Arrangement  with 
Poland  is  effective.  Should  that  expectation 
fail  to  be  realized,  then  Petitioners  will 
consider  it  their  perogative  to  file  such 
petitions  as  they  may  determine  under  the 
trade  laws.  In  any  event  Petitioners 
expressly  do  not  waive  any  statutory  right 
under  the  trade  laws  or  take  such  other  steps 
as  may  be  provided  by  law. 

Respectfully  submitted, 
David  E.  Birenbaum, 
Counsel  for  Petitioners. 
[PR  Doc.  85-20823  Filed  8-29-85;  8:45  am] 
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[A-307-SOS] 

Carbon  Steel  Wire  Rod  From  . 
Venezuela;  Termination  of 
Antidumping  Duty  Investigation 

August  27. 1985. 

AOENCV:  International  Trade 
Administration,  Import  Administration, 
Commerce.  , 

action:  Notice. 

summary:  In  a  letter  dated  July  19, 1985. 
petitioners  withdrew  their  antidumping 
duty  petition,  filed  on  April  8. 1985.  on 
carbon  steel  wire  rod  (wire  rod)  from 
Venezuela.  Based  on  the  withdrawal,  we 
are  terminating  the  investigation. 

EFFECTIVE  DATE:  August  30, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Simonetti,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  D.C  20230;  telephone:  (202) 
377-4198. 


SUPPLEMENTARY  INFORMATION: 
Case  History 

On  April  8. 1985,  we  received  a 
petition  from  Atlantic  Steel  Company, 
Continental  Steel  Corp.,  Georgetown 
Steel  Corp..  North  Star  Steel  Texas,  Inc 
and  Raritan  River  Steel  Company,  on 
behalf  of  the  U.S.  industry  producing 
wire  rod. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  International  Trade 
Commission  (ITC)  of  our  action  and 
initiated  the  investigation  on  April  29. 
1985  (50  PR  18901).  On  May  15, 1985.  the 
ITC  foimd  that  there  was  a  reasonable 
indication  that  imports  of  wire  rod  from 
Venezuela  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry. 

Scope  of  Investigatioa 

The  product  under  investigation  is 
carbon  steel  wire  rod.  a  coiled,  semi- 
finished, hot-rolled  carbon  steel  product 
of  approximately  round  solid  cross- 
section,  not  under  0.20  inch  nor  over  0.74 
inch  in  diameter,  not  tempered,  not 
treated,  not  partly  manufactured,  and 
valued  over  4  cents  per  pound.  Wire  Rod 
is  currently  classifiable  under  item 
607.17  of  the  Tariff  Schedules  of  the 
United  States  (TSUS). 

Withdrawal  of  Petition 

In  a  letter  dated  July  19, 1985. 
petitioners  notified  us  that  they  were 
withdrawing  their  April  8, 1985  petition, 
and  requested  that  the  investigation  be 
terminated.  A  copy  of  petitioners'  letter 
is  appended  to  this  notice.  Under  section 
734(a)  of  the  Tariff  Act  of  1930.  as 
amended  by  section  604  of  the  Trade 
and  Tariff  Act  of  1984  (the  Act),  upon 
withdrawal  of  a  petition,  the 
administering  authority  may  terminate 
an  investigation  after  giving  notice  to  aU 
parties  to  the  investigation.  This 
withdrawal  is  based  on  a  bilateral 
arrangement  with  the  Government  of 
Venezuela  to  limit  the  volume  of  imports 
of  this  product.  We  have  assessed  the 
public  interest  factors  set  out  in  section 
734(a]  of  the  Act  and  consulted  %vith 
potentially  affected  producers,  workers, 
consuming  industries,  and  with  the  ITC. 
On  the  basis  of  cur  assessment  of  the 
public  interest  factors  and  our 
consultations,  we  have  determined  that 
termination  would  be  in  the  public 
interest. 

We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioners' 
withdrawal  and  our  intention  to 
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terminate.  For  these  reasons,  we  are 
terminating  our  investigation. 
August  21. 1985 

Gilbmt  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

Contains  No  Confidential  Information. 

Dockets  C-307-506  and  A-307-505,  Page 

lof4 
luly  19, 1965. 
Mr.  Gilbert  B.  Kaplan 
Acting  Deputy  Assistant  Secretary  for  Import 

Administration,  U.S.  Department  of 

Commerce,  Washington,  DC  20230 
Attention:  Central  Records  Unit.  Room  B-099 
Re:  Carbon  Steel  Wire  Rod  from  Venezuela; 

C-307-506  and  A-307-505 
Dear  Mr.  Kaplan:  We  have  been  advised 
by  the  United  States  Trade  Representative 
("USTR")  that  an  Arrangement  concerning 
trade  in  certain  steel  products  has  been 
entered  into  between  the  governments  of 
Venezuela  and  the  United  States.  Pursuant  to 
this  Arrangement,  the  government  of 
Venezuela  has  agreed  to  restrain  exports  of 
carbon  steel  wire  rod  for  the  period  of  the 
Arrangement. 

The  Arrangement  requires  the  withdrawal 
of  the  countervailing  duty  and  antidumping 
petitions  described  in  paragraph  1  of 
Appendix  A  to  the  Arrangement,  including 
the  countervailing  duty  (C-307-506)  and 
antidumping  duty  {A-307-505)  petitions  filed 
on  April  8, 1985,  by  Atlantic  Steel  Company, 
Continental  Steel  Corporation,  Georgetown 
Steel  Corporation,  North  Star  Steel  Texas, 
Inc.,  and  Raritan  River  Steel  Company 
concerning  carbon  steel  wire  rod. 

At  present,  the  Department  has  reached  a 
preliminary  affirmative  countervailing  duty 
determination  that  carbon  steel  wire  rod  from 
Venezuela  was  subsidized  during  the  period 
of  investigation  at  a  rate  of  70.98  percent  ad 
valorem.  The  antidumping  order  is  due  for 
decision  on  September  16, 1985.  In  these 
circumstances.  Petitioners'  reasonable 
expectation  is  that,  should  these 
investigations  lead  to  Hnal  orders,  there 
would  be  substantial  relief  provided  in  the 
form  of  countervailing  and/or  antidumping 
duties  that  would  alleviate  the  conditions 
that  led  to  Petitioners'  allegations  in  the 
antidumping  and  countervailing  duty 
petitions  that  unfairly  traded  wire  rod  from 
Venezuela  was  being  sold  at  injuriously  low 
prices. 

Petitioners  have  demonstrated  in  numerous 
proceedings  that  even  the  smallest  volumes 
of  unfairly  traded  steel  wire  rod  can  have  an 
injurious  effect  in  the  marketplace.  Wire  rod 
is  fungible  within  grade  and  is  generally  sold 
through  brokers  to  customers  that  have 
current  and  sophisticated  market  knowledge. 
A  single  ton  of  v»rire  rod  is  often  offered  to 
numerous  potential  customers  before  a  sale  is 
made  with  the  result  that  the  offering  price 
becomes  the  litmus  for  price  formation. 
Therefore,  volume  reduction  alone  will  not 
eliminate  injurious  effect.  This  was 
acknowledgied  by  Ambassador  Lighthizer  in 
testimony  before  the  House  Committee  on 
Energy  and  Commerce  on  March  19. 1965, 
when  he  stated  that  a  "level  playing  field" 


requires  that  "unfairly  traded  steel  [be] 
removed  from  the  system." 

Based  on  the  stated  purposes  of  the 
President's  Steel  Program,  it  is  the  present 
expectation  of  the  Petitioners  that  the  export 
ceilings  in  the  Arrangement  with  Venezuela 
will  be  the  functional  equivalent  of  a 
suspension  of  an  investigation  under  section 
734(c)  of  the  1979  Trade  Agreements  Act 
This  expectation  assumes  that  the 
Arrangement  by  removing  "unfairly  traded" 
Venezuelan  wire  rod.  will  ameliorate  the 
effect  of  subsidies  and  less  than  fair  value 
sales  as  alleged  in  the  petitions  and  ensure 
that  there  will  be  no  undercutting  of  domestic 
price  levels  by  the  authorized  imports  of  wire 
rod  from  Venezuela. 

With  the  foregoing  considerations  in  mind, 
and  in  reliance  on  the  understandings  and 
conditions  expressly  set  forth  herein,  you  are 
hereby  notified  that  the  Petitioners  (i) 
withdraw  the  countervailing  duty  petition 
described  in  paragraph  1  of  Appendix  A  to 
the  Venezuelan  Arrangement  and  (ii) 
withdraw  the  antidumping  duty  petition 
described  in  paragraph  1  of  Appendix  A. 
Please  be  advised  that  this  withdrawal  is 
subject  to  the  following  conditions: 

1.  Published  assurance  that  the  Venezuelan 
Arrangement  is  in  full  force  and  effect  and 
subject  to  no  contingency  (whether  expressed 
in  the  Arrangement  or  any  modifications 
thereof  by  side  letter  or  otherwise)  that 
would  revise,  delay  or  impair  the 
implementation  of  the  specific  restraints 
concerning  wire  rod.  Petitioners  also 
understand  that  the  United  States  does  not 
plan  to  agree  to  any  modifications  of  the 
Arrangement  (including  increases  in  the 
annual  export  ceiling  by  reason  of  exception 
or  otherwise]  during  its  term  that  would 
change  the  Venezuelan  obligations 
concerning  wire  rod  adversely  to  the 
domestic  industry. 

2.  The  publication  of  this  letter  in  the 
Federal  Register,  together  with  the 
termination  notice  and  the  assurances 
required  as  a  condition  to  withdrawal. 

3.  Confirmation  that  the  Arrangment  with 
Venezuela  is  a  "bilateral  arrangement" 
within  the  meaning  of  section  804  of  the  Steel 
Import  Stabilization  Act  of  1984  and  that  the 
President  is  authorized  to  enforce  the 
Arrangement  pursuant  to  section  805(a)  of 
said  Act.  Pursuant  to  those  provisions  and 
the  requirements  in  the  terms  of  the 
Arrangement  Petitioners  further  understand 
that  the  United  States  will  prohibit  entry  into 
this  country  of  wire  rod  from  Venezuela  that 
(i)  is  not  accompanied  by  an  export 
certificate  and  (ii)  is  not  issued  consistent 
with  the  quantitative  limitations  specifically 
applicable  to  Venezuela  as  defined  by  the 
Arrangement 

Petitioners  expect  that  the  Arrangement 
with  Venezuela  will  achieve  the  stated 
purpose  of  being  an  equivalent  or  better 
alternative  to  the  countervailing  duty  and 
antidumping  investigations  that  are  being 
withdrawn  as  a  consequence  of  the  entry  in 
force  of  the  Arrangement.  For  so  long  as  this 
expectation  is  realized,  Petitioners  do  not 
intend  to  file  petitions  (as  specified  in 
paragraph  2(a)(3)  of  the  Arrangment]  seeking 
import  relief  with  respect  to  wire  rod  from 
Venezuela  during  the  period  the  Arrangement 


with  Venezuela  is  effective.  Should  that 
expectation  fail  to  be  realized,  then 
Petitioners  will  consider  it  their  perogative  to 
file  such  petitions  as  they  may  determine 
under  the  trade  laws.  In  any  event 
Petitioners  expressly  do  not  weive  any 
Statutory  right  under  the  trade  laws  or  to  take 
such  other  steps  as  may  be  provided  by  law. 

Respectfully  submitted. 
Charles  Owen  Verrill.  )r.,  Esq. 

Wiley  ft  Rein,  1776  K  Shwt  NW.. 
Washington.  DC.  20006  (202)  429-7000. 

Counsel  for  Petitioners:  Continental  Steel 
Corp..  Georgetown  Steel  Corp..  North  Star 
Steel  Texas.  Inc.  Raritan  River  Steel  Co. 
David  E.  Birenbaum.  Esq. 

Fried.  Frank.  Harris,  Shriver  ft  )acob«on.  (A 
Partnership  Including  Professional 
Corporations)  600  New  Hampshire  Ave.. 
NW..  Washington.  DC.  20037  (202)  342-350a 

Counsel  for  Petitioner  Atlantic  Steel  Co. 

Certificate  of  Servioa 

The  undersigned  hereby  certifle*  that  a 
true  and  correct  copy  of  the  foregoing  letter 
was  sent  by  first-class  mail,  postage  prepaid, 
this  22nd  day  of  ]uly  1985,  to  the  fotiowii^ 
addresses: 

.   William  N.  Walker,  Esquire.  David  P. 
Houlihan.  Esquire,  fulie  C.  Mendoza.  Esquire; 
Mudge.  Rose,  Guthrie,  Alexander  ft  Ferdon. 
2121  K  Sti^et,  NW..  Washington.  DC.  20037. 
Robert  E.  Nielsen 
[FR  Doc.  65-20821  FUed  8-29-BS;  8:45  am] 
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[A-570-501] 

Natural  Bristle  Paint  Brushes  and 
Brush  Heads  From  the  People's 
Republic  of  China  (PRC) 
Postponement  of  Final  Antidumping 
Duty  Determination 

AQENCV:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 

summary:  This  notice  informs  the  public 
that  the  Department  of  Commerce  (the 
Department)  has  received  a  request  from 
the  respondent  in  this  investigation  to 
postpone  the  final  determination,  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C  1673d(a)(2)(A]).  Based  on 
this  request  we  are  postponing  our  final 
antidumping  duty  determination  as  to 
whether  sales  of  natural  bristle  paint 
brushes  and  brush  heads  from  the  PRC 
have  occurred  at  less  than  fair  value 
until  not  later  than  December  18, 1985. 

EFFECTIVE  DATE:  August  30, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Tambakis,  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration,  Department  of 
Commerce,  14th  Street  and  Constitution 
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Avenue.  NW..  Washington  D.C.  20230; 
telephone  (202)  377-4136. 
SUPPLEMENTARY  INFORMATION:  On 

March  11, 1985,  we  announced  the 
initiation  of  an  antidumping  duty 
investigation  to  determine  whether 
natural  bristle  paint  brushes  and  brush 
heads  from  the  PRC  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (50  FR  10523).  We 
issued  our  preliminary  affirmative 
determination  on  July  29, 1985  (50  FR 
31636).  That  notice  stated  that  we  would 
issue  a  Hnal  determination  by  October 
14. 1985.  On  August  14. 1985,  counsel  for 
the  sole  respondent  the  China  National 
Native  Produce  and  Animal  By-Products 
Import-Export  Corporation  (the  Animal- 
By-Products  Corporation),  requested 
that  we  extend  the  period  for  the  final 
determination  for  60  days  until  not  later 
than  the  135th  day  after  publication  of 
our  preliminary  determination  in 
accordance  with  section  735(a)(2)(A)  of 
the  Act.  The  Animal  By-Products 
Corporation  accoimts  for  all  exports  of 
the  subject  merchandise  to  the  United 
States,  and  thus  is  qualified  to  make  this 
request  If  a  qualified  exporter  properly 
requests  an  extension  after  an 
affirmative  preliminary  determination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request  Accordingly,  we  grant 
the  request  and  postpone  our  final 
determination  until  not  later  than 
December  18. 1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  natural  bristle  paint 
brushes  and  brush  heads  as  cujrrently 
provided  for  in  item  750.65  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 
GUbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

August  23. 1985. 

[FR  Doc.  85-20822  Filed  8-29-85:  8:45  am) 

MLUNa  COOC  M10-0»-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Issuance  of  Permit 
to  Dr.  Ttiomas  F.  Ait>ert 

On  July  15, 1985.  notice  was  published 
in  the  Federal  Register  (50  FR  28604]  that 
an  application  had  bee  filed  by  Eh*. 
Thomas  F.  Albert  Senior  Scientist 
Department  of  Conservation  & 
Environmental  Protection.  North  Slope 
Borough.  P.O.  Box  69.  Barrow.  Alaska 


99723.  to  take  specimen  materials  from 
dead  stranded  or  subsistence  harvested 
bowhead  whale  (Balaena  Mysticetus). 
gray  whale  (Eschrichtius  robustus], 
beluga  whale  (Delphinapterus  Leucas), 
bearded  seal  (Erignathus  barbatus]  and 
ringed  seal  (Pfaoca  hispida). 

Notice  is  hereby  given  that  on  August 
23, 1985  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act 
(16  U.S.C.  1361-1407)  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531-1543),  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  thereiiL 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  Permit:  (3)  and  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  Parts  220-222  of 
Title  50  CFR.  the  National  Marine 
Fisheries  Service  regiilations  governing 
endangered  species  permits. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street  NW..  Washington. 
D.C; 

Regional  Director.  Alaska  Region, 
National  Marine  Fisheries  Service.  P.O. 
Box  1668.  Juneau,  Alaska  99802. 

Dated:  August  27, 1985. 
Cannen  J.  Blondin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-20849  Filed  8-29-B5:  8:45  am] 

SaiJNa  CODE  3S1»-22-M 


Marine  Mammals;  Issuance  of  Permit 
to  LGL  Limited,  Environmental 
Researctt  Associates 

On  June  21, 1985,  notice  was 
published  in  the  Federal  Register  (50  FR 
25734)  that  an  application  had  been  filed 
by  the  LGL  Limited,  Environmental 
Research  Associates  (P273C),  22  Fisher 
St.,  P.O.  Box  280,  King  City,  Ontario. 
LOG  1  KO.  Canada,  to  take  bowhead 
whales  for  scientific  research. 

Notice  is  hereby  given  that  on  August 
23, 1985  as  authorized  by  the  provisions 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C  1531-1543),  the  National 


Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  Permit  (3)  and  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  Parts  220-222  of 
Title  50  CFR.  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street  NW..  Washington, 
D.C:  and 

Regional  Director,  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  1668,  Juneau.  Alaska  99802. 

Dated:  August  27. 1985. 
Cannen  J.  Blondin. 

Deputy  Assistant  Administrator  for  Resource 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  85-20850  Filed  8-29-85:  8:45  am] 

MLUNO  COOC  361»-22-«l 


Marine  Mammals;  Issuance  of  Permit 
to  LGL  Limited  Environmental 
Research  Associates 

On  June  21, 1985.  notice  was 
published  in  the  Federal  Register  (50  FR 
25734)  that  an  application  had  been  filed 
by  the  LGL  Limited,  Environmental 
Research  Associates,  P.O.  Box,  King 
City,  Ontario,  LOG  IKO,  Canada,  to 
take  by  harassment  up  to  400  bowhead 
whales  [Balaena  mysticetus)  per  year 
over  a  three  year  period  for  scientific 
research. 

Notice  is  hereby  given  that  on  August 
23, 1985  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act 
(16  U.S.C.  1361-1407)  and  the 
Endangered  Species  Act  of  1973  (18 
U.S.C.  1531-1543),  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit:  (1) 
Was  appUed  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  Permit;  (3)  and  will  be 
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consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  Parts  220-222  of 
Title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

The  Permit  is  avai'able  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
D.C:  and 

Regional  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  1668,  Juneau,  AK  99802. 

Dated:  August  26. 1985. 
Carmen  ].  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries. 
Resource  Kfanagement,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-20851.  Filed  8-29-85;  8:45  am) 

BnjJNaCOOE  S5t0-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  ttie  Import  Limits  for  Certain 
Cotton,  and  Wool  Apparel  Products 
Produced  or  Manufactured  In  Macau 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  27, 
1985.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Conmierce, 
(202)  377-4212. 

Background 

A  CITA  directive  dated  December  10, 

1984  (49  FR  48594)  established  restraint 
limits  of  13,462  dozen  for  cotton  pajamas 
in  Category  351  and  6.667  dozen  for 
wool  knit  shirts  and  blouses  in  Category 
438,  produced  or  manufactured  in 
Macau  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 

1985  and  extends  through  December  31, 
1985.  In  the  letter  to  the  Commissioner 
of  Customs  which  follows  this  notice, 
these  limits  are  being  reduced  to 
account  for  1984  overshipments 
amounting  to  1.263  dozen  in  Category 
351  and  185  dozen  in  Category  438.  Ilie 
adjusted  1985  limit  for  Category  351  will 
be  12.199  dozen  and  for  Category  438, 
6,482  dozen  for  goods  exported  in  1985. 


These  actions  are  taken  in  accordance 
with  the  terms  of  the  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  29, 1983  and 
January  9, 1984  between  the 
Government  of  the  United  States  and 
Macau. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Cominissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  10. 1984  from  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  the 
United  States  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Macau. 

Effective  on  August  27. 1985.  you  are 
directed  to  amend  the  directive  of  December 
10, 1984  to  reduce  the  restraint  limits 
established  for  cotton  and  wool  textile 
products  in  Categories  351  and  438  to  the 
following: 


Calegofy 


351 

438 


Adjusted 

12-montti 

Ivntt ' 

dozen 


12,199 
6.482 


■  The  levels  heve  not  been  adjusted  to  account  tor  any 
imports  exported  after  Decemtjer  31.  1964. 


The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fail 
within  the  foreign  affairs  exception  to 
the  nilemaking  provisions  of  5  U.S.C.  553 
(a)(ll. 

Sincerely, 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  8S-18375  Filed  8-29-85;  8:45  am] 

BtLUNO  CODE  3S10-OR-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1983;  Addltlon&  ^nd 
Deletion 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  and  deletion  from 
Procurement  List. 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1985 
commodities  and  services  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 

EFFECTIVE  DATE:  August  30, 1985. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 
C.W.  Fletcher,  (703)  557-1145- 

SUPPLEMENTARY  INFORMATKMC  On 

March  29.  April  26,  May  10  and  June  7, 
1985  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  notices  (50  FR 
12605.  50  FR  16532,  50  FR  19777  and  50 
FR  24018)  of  proposed  additions  to 
Procurement  List  1985,  October  19, 1984 
(49  FR  41195). 

One  comment  was  received  in 
response  to  the  notice  proposing  the 
addition  to  the  Procurement  List  of  the 
Eraser,  Blackboard.  The  commenter,  the 
current  contractor,  indicated  that  its 
contract  represented  14%  of  the  firm's 
total  eraser  sales.  One  comment  was 
received  in  response  to  the  notice 
proposing  the  addition  to  the 
Procurement  List  of  the  Gown, 
Operating,  Surgical.  NSN  6532-01-058- 
2520.  The  commenter  indicated  that  his 
firm  has  been  supplying  this  suipcal 
operating  gown  to  the  Government  since 
1951  and  has  received  six  contrects  for 
the  gown  in  the  last  five  years.  The 
Committee  considered  the  comments 
received  as  well  as  other  pertinent 
information  and  determined  that  the 
addition  of  these  commodities  to  the 
Procurement  List  would  not  cause 
severe  impact  on  the  current 
contractors. 

Addidons 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  aiul 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  Stat.  77  and 
41  CFR  51-2.6. 
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I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
ma>or  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1985: 

Commodities 

Fitting  Kit 

4730-00-470-«625 
Gown.  Operating  Surgical 

6532-01-058-2520 

6532-01-05&-2519 

6532-01-058-2523 
Cabinet  Storage 

7125-00-449-6862 
Eraser.  Blackboard 

7510-00-244-8145 
Line.  Tent  (Manila) 

8340-00-252-2280 

8340-00-252-2282 

8340-00-252-2297 

8340-00-252-2293 

Services 

Janitorial/Custodial 
Army  Materials  and  Mechanics  Research 
Center  Buildings  36.  37,  39.  43.  97, 131. 
292.  311.  312.  313  only 
Watertown.  Massachusetts 
lanitorial/Custodial 
Building  1293 
Hill  Air  Force  Base,  Utah 

DeletioD 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  no  longer  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C.  85  Stat.  77  and  41  CFR  51-2.6. 

Accordingly,  the  following  service  is 
hereby  deleted  from  Procurement  List 
1985:  Repair  and  Maintenance  of 
Electric  Typewriters,  Railroad 
Retirement  Board,  844  N.  Rush  Street. 
Chicago,  Illinois. 
EJt.  Alley.  Jr.. 
Acting  Executive  Director. 
[FR  Doc.  85-20807  Filed  8-29-85;  8:45  am] 

MUJNO  CODE  n20-33-M 


Procurement  Ust  1985;  Proposed 
Additions  and  Deletion 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 


ACTION:  Proposed  additions  to  and 
deletion  from  procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1985  commodities  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped 

Comments  must  be  received  on  or 
before:  October  2. 1985. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47{aK2).  85  Stat.  77  and  41  CFR  51-2.6 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1985,  October  19, 1984 
(49  FR  41195): 

Commodities 

Bag.  Urine  Collection 

6530-01-074-8600  > 

Paper.  Teletypeivriter.  Roll 

7530-00-142-9038 

7530-00-935-4183 

7530-00-171-0811 

7530-00-285-3054 

7530-00-286-5030 

7530-00-019-7768 

7530-00-019-7837 

7530-00-019-7849 

7530-00-019-7850 

7530-00-019-8608 

7530-00-019-8810 
Strap.  Webbing.  Frame  Attaching 

8465-01-151-2891 

Services 

Commissary  Shelf  Stocking  and  Custodial 

Rock  Island  Commissary 

Rock  Island.  Illinois 
Commissary  Shelf  Stocking  and  Custodial 

Seneca  Army  Depot.  New  York 
Janitorial/Custodial 
Low  Federal  Buildings 

Building  A— 120  Bernard  Street 

Building  B— 124  Bernard  Street 

Building  C— 100  W.  Oglethorpe  Avenue 
Savannah,  Georgia 
]anitorial/Custodial 

U.S.  Department  of  Agriculture 

National  Finance  Center 

NASA  Facility 


13800  Old  Gentilly  Road 
Building  350 
New  Orleans,  Louisiana 
lanitorial/Custodial 
Building  2076  (second  floor)  and  Building 

2043  (second  floor) 
Marine  Corps  Development  and  Education 

Command 
Quantico.  Virginia 
Janitorial/Custodial 
Building  993.  Dental  Clinic 
Naval  Air  Station,  Whidbey  Island. 
Washington 
Janitorial/Custodial 

1.  Colville  Ranger  Office,  785  South  Main 
Street,  Colville,  Washington 

2.  Computer  Office  Building.  695  South 
Main  Street.  Colville.  Washington 

3.  Newport  Administration  Site,  North 
Warren  Avenue  and  Highway  20, 
Newport,  Washington 

Deletion 

It  is  proposed  to  delete  the  following 
service  from  Procurement  List  1985, 
October  19. 1984  (49  FR  41195): 
Microfilming  Contract  Files.  Department 
of  the  Navy.  OICC  Trident,  Bremerton, 
Washington. 
E.R.  AUey,  Jr.. 
Acting  Executive  Director. 
[FR  Doc.  85-20807  Filed  8-29-85:  8:45  am) 

nUJNO  COOE  M20-33-M 


CONSUIMER  PRODUCT  SAFETY 
COiMMISSiON 

Notification  of  Request  for  Approval  of 
Aii-Terrain  Veiiicle  (ATV)  Consumer 
Exposure  Survey 

agency:  Consumer  Product  Safety 
Commission. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  3601  et  seq.),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
survey  to  determine  consumer  exposure 
to  the  hazards  associated  with  the  use 
of  three-  and  four-wheeled  All-Terrain 
Vehicles  (ATVs).  This  exposure  survey 
will  seek  information  on  the 
characteristics  of  ATV  users,  the  types 
of  ATVs  in  use,  the  amount  of  time 
ATVs  are  used  and  the  various  types  of 
ATV  usage. 

Additional  Details  About  the  Requested 
Approval  for  Collection  of  Information 

^ency  Address:  Consumer  Product 
Safety  Conunission,  1111 18th  Street, 
Washington,  D.C.  20207. 

Title  of  Information  Collection: 
Survey  to  Determine  Consumer 
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Exposure  to  Hazards  Associated  With 
the  Use  of  All-Terrain  Vehicles. 

Type  of  Request:  Approval  of  new 
plan. 

Frequency  of  Collection:  One  time. 

General  Description  of  Respondents: 
Respondents  owning  ATVs  will  be 
selected  from  a  national  consumer  panel 
consisting  of  households  within  the 
United  States. 

Estimated  Number  of  Respondents: 
660. 

Estimated  Number  of  Hours  for  All 
Respondents:  198  hours. 

Comments:  Comments  on  this  request 
for  approval  for  collection  of 
information  should  be  addressed  to 
Andy  Velez-Rivera.  Desk  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503;  telephone  (202) 
395-7513.  Copies  of  the  request  for 
approval  of  collection  of  information  are 
available  from  Francine  Shacter,  Office 
of  Budget,  Program  Planning,  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  492-6629. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  August  27. 1985. 
Sadye  E.  Ounn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  85-20857  Filed  8-29-85;  8:45  am] 
WLUNQ  COOe  C35S-01-M 


Notification  of  Request  for  Extension 
of  Approval  of  Information  Collection 
Requirements;  Labels  and  Instructions 
for  Certain  Coal  and  Wood  Burning 
Appliances 

aqency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  3501  et  seq.),  the  Consumer 
Product  Safety  Commission  has 
submitted  a  requfst  lo  the  Office  of 
Management  and  Budget  for  an 
extension  through  April  30, 1988.  of  its 
approval  of  collection  of  information 
requirements  in  16  CFR  Part  1406.  That 
rule  requires  the  manufacturers 
(including  importers)  of  certain  wood 
and  coal  burning  appliances  to  provide 
safety  labels  on,  and  directions  with,  the 
products  and  to  send  copies  of  the 
labels  and  directions  to  the  Commission. 
The  manufacturers  are  also  required  to 
send  the  Commission  an  explanation  of 
how  the  appropriate  clearance  distances 
stated  on  the  labels  and  directions  were 
determined.  Since  the  requirement  to 
submit  information  on  clearances  and 


copies  of  current  materials  to  the 
Commission  is  already  in  effect,  the 
future  burden  of  this  requirement 
applies  only  to  manufacturers 
introducing  new  models  or  making 
changes  to  required  information  in 
previously  submitted  materials. 

The  purposes  of  these  reporting 
requirements  are  to  reduce  the  risks 
associated  with  the  installation, 
operation,  and  maintenance  of  these 
appliances  and  to  help  determine  the 
extent  to  which  manufacturers  are 
complying  with  16  CFR  Part  1406. 

Information  About  the  Requested 
Extension  of  Approval  of  Requirements 
for  Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  1111 18th  Street 
NW.,  Washington,  D.C.  20207. 

Title  of  information  collection:  Coal 
and  Wood  Burning  Appliances — 
Notification  of  Performance  and 
Technical  Data. 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  One  time, 
plus  updates  when  new  models  are 
introduced  or  previously  submitted 
materials  are  changed. 

General  description  of  respondents: 
Manufacturers  and  importers  of  coal 
and  wood  burning  fireplace  stoves, 
heaters,  and  similar  appliances. 

Estimated  number  of  respondents:  20. 

Estimated  average  number  of  hours 
per  response:  3. 

Estimated  number  of  hours  for  all 
respondents:  60  per  year. 

Comments:  Comments  on  this 
requested  extension  of  approval  of 
information  collection  requirements 
should  be  addressed  to  Andy  Valez- 
Rivera,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  D.C.  20503;  telephone:  (202) 
395-7313.  Copies  of  the  request  for 
extension  of  information  collection 
requirements  are  available  from 
Francine  Shacter,  Office  of  Budget 
Planning,  and  Program  Evaluation. 
Consimier  Product  Safety  Commission, 
Washington.  D.C.  20207;  telephone:  (301) 
492-6529. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  August  27, 1985. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  85-20858  Filed  8-29-85;  8:45  am] 

BILUNQ  COOC  •3«»-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

DoD-Universlty  Forum,  Working  Group 
on  Foreign  Language  and  Area 
Studies;  Advisory  Committee  Meeting 

Summary:  The  Working  Group  on 
Foreign  Language  and  Area  Studies  of 
the  DoD-University  Forum  will  meet  in 
open  session  on  September  16, 1985, 
from  10:00  a.m.  until  4:00  p.m.,  at  the 
Sheraton  Grand  Hotel  525  New  Jersey 
Avenue,  NW.,  Washington,  DC 

The  purpose  of  the  meeting  is  to 
examine  issues  of  common  concern  to 
the  Department  of  Defense  and  the 
university  conmiunity  which  affect  the 
national  resource  base  in  language  and 
area  studies. 

Public  attendance  will  be 
accommodated  as  space  permits.  Public 
attendees  are  requested  to  telephone 
Jeanne  Carney  or  Edward  Blake  in  the 
DoD  Office  of  Research  and  Laboratory 
Management  on  (202)  694-0205  before 
COB,  September  12, 1985.  to  be  advised 
of  the  meeting  room  and  seating 
accommodations. 

Dated:  August  27, 1965. 

Linda  M.  Lawaon, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  85-20770  Filed  8-29-85;  MS  amj 

MLUNO  COOE  3t1».«1-« 


Department  of  the  Army 

Military  Traffic  Management 
Command;  Military  Personal  Property 
Symposium;  Open  Meeting 

Aimouncement  is  made  of  a  meeting 
of  the  Military  Personal  Property 
Symposium.  This  meeting  will  be  held 
on  27  September  1985  at  the  Hyatt 
Regency-Crystal  City  Hotel,  Crystal 
City,  Arlington,  Virginia,  and  will 
convene  at  0930  hours  and  adjourn  at 
approximately  1500  hours. 

Proposed  Agenda:  The  purpose  of  the 
Symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
the  Personal  Property  Traffic 
Management  Regulation  (DOD  4500.34- 
R),  and  the  handling  of  other  matters  of 
mutual  interest  concerning  the 
Department  of  Defense  Property 
Movement  and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Conunand,  ATTN:  MT- 
PPM,  at  telephone  number  756-1600, 
between  0700-1530  hours.  Topics  to  be 
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discussed  should  be  received  on  or 

before  13  September  1985. 

losepb  R.  Marotta, 

Colonel  GS.  Director  of  Personal  Property. 

(FR  Doc.  85-20834  Filed  8-2»-85:  &45  am) 

WLUNQ  COM  S71»-4a>ll 


Deftartment  Of  ttM  Navy 

Privacy  Act  of  1974;  Addition  of 
System  of  Records 

AOCNCV:  Department  of  the  Navy.  DOD. 

ACTION:  Notice  of  addition  of  systems  of 
records. 

SUMMAAv:  The  Department  of  the  Navy 
proposes  to  add  three  new  systems  of 
records  in  its  inventory  of  systems  of 
records  subject  to  the  Privacy  Act  of 
1974. 

DATES:  The  proposed  action  will  be 
effective  without  further  notice 
September  30. 1985.  unless  comments 
are  received  which  would  result  in  a 
contrary  determinatioiL 
ADDRESS:  Send  any  comments  to  the 
systems  manager  identified  in  the 
systems  notice. 

FOII  FURTHER  INFORMATION  CONTACT 

Mrs.  Gwendolyn  R.  Aitken,  Privacy  Act 
Coordinator.  Office  of  the  Chief  of 
Naval  Operations  (Op-09B30). 
Department  of  the  Navy,  The  Pentagon. 
Washington.  DC  20350.  Telephone:  (202) 
697-1459. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  systems  notices 
for  records  systems  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C  552a)  Pub. 
L  93-579  were  published  in  the  Federal 
Register  as  follows: 

FR  Doc.  85-10237  (50  FR  22735).  May 
29,1985. 
Linda  M.  Lawaoo, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
August  27, 1985. 


Navy/USMC  Family  Ser\'ice  Centers 
Volunteers. 

SYSTEM  LOCATION: 

<^avy  Family  Service  Centers  (FSCs) 
located  at  various  Naval  and  Marine 
Corps  activities. 

CATEQOmES  OF  mOmDUALS  COVERED  BY  THI 
SYSTEM: 

Any  person  who  volunteers  to  assist 
at  one  of  the  Navy/USMC  Family 
Service  Centers. 

CATiaomES  OF  NECORDS  IN  THE  SYSTEM: 

File  contains  information  such  as 
name,  home  address,  home  telephone 
number,  date  of  birth,  age  and  number 


of  children,  experience,  education, 
professional  qualifications,  interests, 
hobbies,  assignments  at  the  FSC,  and 
any  other  information  essential  for 
placing  the  volunteer  in  the  most 
appropriate  position  at  the  FSC. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  5031. 

PURP08E(8): 

To  supervise  the  performance  of 
individuals  who  have  volunteered  to 
assist  in  the  Navy  and  Marine  Corps 
Family  Service  Center  (FSC)  Program. 

ROUTWC  USES  OF  RECORDS  HAINTAINEO  Mi 
THE  SYSTEM,  INCUJDINQ  CATEOONIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 

POUCIES  AND  PRACTICE  FOR  STORINO, 
RETmEVINQ/ACCESSINO,  RETAININO  ANO 
DtSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  in  file  folders. 

retrievabiutv: 

By  name  or  skill  of  volunteer. 

safeguards: 

Records  are  maintained  in  monitored 
or  controlled  areas  accessible  only  to 
authorized  personnel  that  are  properly 
cleared  and  trained.  Building/rooms 
locked  outside  regular  working  hours. 

retention  ANO  DISPOSAL: 

Records  are  retained  for  15  years  from 
the  date  the  individual  departs  from  the 
Center,  and  then  destroyed. 

system  manaoer(s)  and  address: 

Head.  Family  Support  Program 
Division  (NMPC-66),  Human  Resource 
Management  Department,  Naval 
Military  Personnel  Command, 
Washington,  DC  20370. 

notification  procedure: 

Written  requests  may  be  addressed  to 
the  Naval  or  Marine  Corps  activity 
concerned.  Individuals  should  provide 
proof  of  identity,  full  name,  dates  of 
volunteer  service,  etc. 

RECORD  ACCESS  PROCEDURES: 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
System  Manager. 

CONTESTINO  RECORD  PROCEDURES: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager. 


RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  and 
periodically  updated  directly  from  the 
volunteer  FSC  employee. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISKMtS 
OF  THE  ACT 

None. 
N04064-1 

SYSTEM  NAME: 

Naval  Academy  Laundry /Drycleaning 
Charge  Account. 

SYSTEM  LOCATKMi: 

Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  Annapolis.  MD  21402- 
5052. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  have  applied  for  a 
charge  account  with  the  Naval  Academy 
Laundry  and  Drycleaning  Plant 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  is  collected  on  Form 
NDW-USNA-DMH-4064/14  and 
includes  applicant's  name;  SSN;  rank  (if 
applicable);  branch  of  service;  home  and 
work  addresses  and  telephone  numbers. 
Information  required  to  maintain  the 
charge  account  records  is  obtained  from 
and/or  recorded  on  accounts  receivable 
ledgers,  journals,  charge  tickets  and 
check  listings. 

authority  for  maintenance  of  the 
system: 

10  U.S.C.  5031;  44  U.S.C  3101; 
Executive  Order  9387. 

purpose(s): 

To  establish  a  charge  account  at  the 
Naval  Academy  Laundry  and 
Drycleaning  Plant.  Information  will  be 
used  for  billing  purposes  by  the  officials 
and  employees  of  the  Plant. 

routine  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 

pouaes  and  practice  for  storino, 
retrievmo/ accessing,  retaining  and 
disposing  of  records  m  the  system: 

storage: 

Records  are  maintained  in  hard  copy 
and  magnetic  minicassette  tape  form. 

RETIMEVASMJTV: 

Both  hard  copy  and  magnetic  tape 
records  are  accessed  alphabetically  by 
name. 
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SAnouAiiot: 

Access  to  building  is  restricted  to 
authorized  persons  only.  Record  files 
are  not  available  to  personnel  not 
requiring  access  in  the  performance  of 
their  o^icial  duties.  This  is  routinely 
limited  to  the  billing  clerk  processing  the 
application  and  recording  activity  on  the 
account.  Records  are  secured  within  a 
locked  office  in  a  locked  building  on  a 
military  installation  when  not  actually 
in  use. 

RETENTK>N  AND  DISPOSAL. 

Hard  copy  records  are  retained  in  the 
current  tile  area  as  long  as  the  charge 
account  is  active.  These  records  are 
then  retired  and  kept  in  secured  storage 
for  two  years  and  then  destroyed. 
Cassette  tape  records  are  of  two  types, 
daily  and  journal  (monthly 
recapitulation).  These  tapes  are  erased 
on  a  daily  or  monthly  basis, 
respectively,  during  the  preparation  of 
the  following  day's  or  month's  activity 
record. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Head,  Laundry  and  Drycleaning  Plant, 
U.S.  Naval  Academy,  Annapolis,  MD 
21402-5052. 

NOTIFICATION  PROCEDURE: 

Information  should  be  obtained  from 
the  systems  manager.  Requesting 
individuals  should  specify  their  full 
names.  Visitors  should  be  able  to 
identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
systems  manager. 

CONTESTINO  RECORD  PROCEDURES: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
systems  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes  from 
the  individual  applying  for  the  charge 
account,  from  daily  laundry  and 
drycleaning  will-call  tickets  (charges  for 
goods  and  services  provided)  and  from 
records  of  payment  by  charge  account 
holders  (chei  :k  listings). 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
N04064-2 
SYSTEM  NAMR 

Retail  Customer  Claim  Record. 


SYSTEM  LOCATION: 

Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  Annapolis.  MD  21402- 
5052. 

cateoories  of  indiviouals  covered  by  thc 
system: 

All  individuals  who  have  filed  claims 
against  the  Naval  Academy  Laundry 
and  Drycleaning  Plant  and 
appropriation  17X4002  for  cash  or  credit 
settlement  for  damage  or  lost  articles. 

CATEOORIES  OF  RECORDS  IN  THt  SYSTEM: 

Information  is  collected  on  Form 
NDW-USNA-DMH-4064/15  and 
includes  claimant's  name;  SSN;  rank  (if 
applicable);  home  and  work  addresses 
and  telephone  numbers;  description, 
original  cost  and  date  of  purchase  of 
item(s]  for  which  claim  is  filed,  and 
circumstances  of  loss  or  extent  of 
damage;  claim  number,  disposition,  and 
remarks  by  approving  authority. 

authorftv  for  maintenance  of  the 
system: 

10  U.S.C.  5031;  44  U.S.C.  3101: 
Executive  Order  9397. 

PURPOSE(S): 

Records  are  used  by  officials  and 
employees  of  the  Plant  related  to 
investigation  of  circumstances 
concerning  a  claim  for  cash  or  credit 
settlement  for  damaged  or  lost  articles. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  hard  copy 
form. 

RETRIEVABIUTY: 

Records  are  maintained  in  standard 
office  files  and  may  be  accessed 
alphabetically  or  chronologically. 

safeguards: 

Access  to  building  is  restricted  to 
authorized  persons  only.  Record  files 
are  not  available  to  personnel  not 
requiring  access  in  the  performance  of 
their  official  duties.  This  is  limited  to  the 
official  processing  of  the  claim  and  the 
clerk  who  maintains  the  file  and 
prepares  the  administrative  paperwork. 
Records  are  secured  within  a  locked 
office  in  a  locked  building  on  a  military 
installation  when  not  actually  in  use. 


RETEimON  AND  disposal: 

An  individual's  record  is  retained  in 
the  current  file  area  for  one  calendar 
year  after  the  close  of  the  individual's 
claim.  The  record  is  then  retired  and 
kept  in  secured  storage  for  one  more 
year. 

SYSTEM  MANAOEII<S)  AND  AOORESS: 

Head.  Laundry  and  Drycleaning  Plant 
U.S.  Naval  Academy,  Annapolis,  MD 

21402-5052. 

NOTIFICATION  PROCCDURe 

Information  should  be  obtained  from 
the  systems  manager.  Requesting 
individuals  should  specify  their  full 
names.  Visitors  should  be  able  to 
identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  procedures: 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
systems  manager. 

contesting  RECORD  PROCEDURES: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  may  be  obtained  from 
the  systems  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes  from 
the  individual  to  whom  it  applies  and 
from  offices  processing  claims. 

SYSTEMS  EXEMPTED  FROM  CCRTAIN 
PROVISIONS  OF  THE  ACT 

None. 

[FR  Doc.  85-20719  Filed  8-29-85: 8:45  am] 

BILUNQ  CODE  MIO-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  iD-2208-OOO] 
Joseph  K.  Tannehlll;  Application 

August  26. 1985. 

Take  notice  that  on  August  15, 1985, 
Joseph  K.  Tannehill  filed  an  application 
for  approval  under  section  305(b)  of  the 
Federal  Power  Act  to  hold  concurrently 
the  position  of  Director  of  Gulf  Power 
Company  and  his  present  positions  as 
president  and  chief  executive  officer  of 
Stock  Equipment  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
9, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Phimb, 

Secretary. 

(FR  Doc  85-20782  Filed  8-29-65:  8:45  am) 

bujjnq  COM  •Ttr-ev* 

lOocket  No.  CPW-164-002,  etc.] 

Natural  Gas  Cartificat*  Filings;  ANR 
Pipeline  Co.  et  aL 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

(Docket  No.  CP80-ie4-002) 
August  23. 198S. 

Take  notice  that  on  July  26, 1985.  ANR 
Pipeline  Company  (ANR),  500 
Renaisance  Center,  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP80-164-002 
a  petition  to  amend  the  order  issued  on 
April  18.  igsa  in  Docket  No.  CP80-164 
issuing  a  certificate  of  pubUc 
convenience  and  necessity  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  add  a  new  receipt  point  in  the 
transportation  of  natural  gas  for  United 
Gas  Pipe  Line  Company  (United),  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Petitioner  states  that  it  is  currently 
authorized  to  transport  up  to  16.800  Mcf 
of  natural  gas  per  day  on  a  firm  basis  for 
United  from  South  Marsh  Island  Area 
block  137  (SMI  137)  to  the 
interconnection  of  Petitioner  and  United 
at  Petitioner's  Patterson  station  in  St. 
Mary  Parish,  Louisiana.  Petitioner  states 
that  due  to  the  unitization  of  SMI  blocks 
136  and  137  an  amendment  to  the 
transportation  agreement  dated 
December  11. 1979.  was  executed  on 
October  8. 1984.  adding  a  new  receipt 
point  in  SMI  138.  It  is  further  stated  that 
the  potential  exists  for  the  acquisition  of 
additional  gas  supplies  by  United  which 
would  require  transportation  from  areas 
in  proximity  to  SMI  136  and  137.  The  gas 
to  be  transported  would  not  exceed  the 
authorized  16,800  Mcf.  it  is  stated. 

Petitioner  also  requests  blanket 
authorization  to  add  or  delete  new 


points  of  receipt  and/or  delivery  points, 
as  such  changes  become  necessary.  It  is 
stated  that  Petitioner  would  file 
appropirate  tariff  sheet  filings  to  its  Rate 
Schedule  X-124  reflecting  such  changes 
no  later  than  January  31  of  the  year 
following  the  change. 

Comment  date:  September  13. 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Columbia  Gas  Transmission 
Corpmatien,  Columbia  Gulf 
Transmission  Company 

(Docket  No.  CP-85-760-000) 
August  22, 1985. 

Take  notice  that  on  August  6, 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission). 
1700  MacCorkle  Avenue.  SE.. 
Charleston.  West  Virginia  25314,  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  3805  West  Alabama 
Avenue,  Houston,  Texas  77027. 
hereinafter  referred  to  jointly  as 
Applicants,  filed  in  Docket  No.  CP85- 
760-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Allied  Corporation  (Allied)  under 
their  certificates  issued  in  Docket  Nos. 
CP-83-76-000  and  CP83^96-000. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  their  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  propose  to  transport  up  to 
four  billion  Btu  equivalent  of  natiyal  gas 
per  day  on  behalf  of  Allied  through 
October  31. 1985.  to  Allied's 
Chesterfield.  Virginia,  plant  to  be  used 
as  boiler  fuel.  Columbia  Gulf  would 
receive  the  gas  at  existing  points  of 
receipt  in  Louisiana  from  United  Gas 
Pipe  Line  Company  and  redeliver  to 
Columbia  Transmission  which  would 
redeliver  to  Commonwealth  Gas 
Pipeline  Corporation  for  redelivery  to 
Commonwealth  Gas  Services.  Inc.  for 
ultimate  delivery  to  Allied. 

Applicants  states  that  the  gas  to  be 
transported  has  been  flowing  since 
March  1, 1985,  pursuant  to  S  157.209  of 
the  Commission's  Regulations. 

Columbia  Gulf  would  charge  one  of 
the  rates  in  its  Rate  Schedule  T-2  for  its 
transportation  service:  Offshore  to 
Kentucky — 23.92  cents  per  dt  equivalent 
of  gas  and  retain  1.69  percent  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company-use  and  imaccounted-for 
gas;  lateral  onshore  to  Kentucky — 14.28 
cents  per  dt  equivalent  of  gas  and  retain 
1.50  percent:  Rayne.  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 


of  gas  and  retain  1.50  percent;  and 
Corinth,  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Columbia  Transmission  would  charge 
one  of  the  rates  in  its  Rate  Schedule  TS- 
1  for  its  transportation  service:  gas 
received  from  Columbia  Gulf  at  Leach. 
Kentucky — 21.16  cents  per  dt  equivalent 
and  gas  rfeceived  from  Coliunbia  Gulf  at 
receipt  points  other  than  Leach. 
Kentucky — 29.93  cents  per  dt  equivalent 
provided  the  volumes  are  within 
Commonwealth  Gas  Pipeline 
Corporation's  total  daily  entitlement 
(TDE).  However,  Columbia 
Transmission  states  it  would  charge 
32.50  cents  per  dt  equivalent  for  gas  it 
receives  fi-om  Columbia  Gulf  at  Leach. 
Kentucky;  and  41.27  cents  per  dt 
equivalent  for  gas  received  from  receipt 
points  other  than  Leach,  Kentucky  if  the 
volumes  are  in  excess  of 
Commonwealth  Gas  Pipeline 
Corporation's  TDE.  Colimibia 
Transmission  would  retain  2.43  percent 
of  the  total  quantity  of  gas  delivered  into 
its  system  for  company-use  and 
unaccounted-for  gas.  In  addition. 
Columbia  Transmission  would  collect 
the  General  R&D  Funding  Unit  of  the 
Gas  Research  Institute  for  all  gas 
transported  under  the  transportation 
arrangement 

AppUcants  also  request  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  soruces 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  otgas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicants  would  file  a 
report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  would  only 
be  obtained  to  constitute  the 
transportation  quantities  herein  and  not 
to  increase  those  quantities. 

Comment  date:  October  7. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP85-765-000J 
August  22. 1985. 

Take  notice  that  on  August  7. 1985.  EI 
Paso  Natural  Gas  Company  (Applicant), 
P.O.  Box  1492.  El  Paso.  Texas  79978. 
filed  in  Docket  No.  CP85-765-000  a 
request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Uas  Act 
(18  CFR  157.205)  for  authorization  to 
install  and  operate  a  sales  meter  station 
for  the  delivery  of  natural  gas  to 
Southwest  Gas  Corporation  (Southwest) 
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for  resale  to  consumers  in  the  City  of 
Phoenix,  and  environs.  In  Maricopa 
County,  Arizona  (Phoenix),  under  the 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  was  granted 
authorization,  by  order  issued  January 
11, 1944,  in  Docket  No.  G-288,  to  sell 
natural  gas  to  Central  Arizona  Light  and 
Power  Company,  predecessor-in-interest 
to  Arizona  Public  Service  Company 
(APS),  for  resale  to  customers  in 
Phoenix.  It  is  stated  that  Applicant 
currently  provides  natural  gas  service  to 
Southwest,  as  successor-in-interest  to 
APS,  pursuant  to  a  service  agreement 
(agreement)  between  Applicant  and 
Southwest  dated  August  15, 1970. 

It  is  indicated  that  Applicant  has 
received  a  request  from  Southwest  for 
natural  gas  service  at  a  new  point  on 
Applicant's  existing  16-inch  Ocotillo 
power  plant  line  in  Maricopa  County. 
Arizona.  It  is  stated  that  the  requested 
quantities  of  natural  gas  (up  to  782  Mcf 
per  day  during  the  third  year  of  service) 
would  be  used  to  serve  additional 
residential  and  commercial  space 
heating  requirements  of  consumers  in 
Hioenix.  In  order  to  provide  this  service, 
Applicant  proposes  to  construct  and 
operate  a  sales  meter  station  consisting 
of  one  American  500B  positive 
displacement  meter  and  one  2%-inch 
tap  and  valve  assembly,  to  be  known  as 
the  Arizona  meter  station,  on  the 
Ocotillo  power  plant  line.  It  is  stated 
that  the  estimated  cost  of  the  facilities  is 
$34,500. 

Applicant  states  that  the  gas  would  be 
used  to  accommodate  Priority  1  and  2(c) 
load  growth  requirements. 

Comment  date:  October  7, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Mississippi  River  Transmission 
Corporation 

(Docket  No.  CP85-733-0001 
August  23. 1985. 

Take  notice  that  on  July  24. 1985. 
Mississippi  River  Transmission 
Corporation  (Applicant).  9900  Clayton 
Road,  St.  Louis.  Missouri  63124,  filed  in 
Docket  No.  CP85-733-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Applicant  to  increase  its  firm  deliveries 
of  natural  gas  to  one  of  its  direct  sales 
customers,  Mississippi  Lime  Company 
(MLC).  by  3,200  Mcf  of  natural  gas  per 
day,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  presently 
supplies  MLC  a  maximum  daily  volume 
of  4,300  Mcf  of  natural  gas  per  day, 
piu-suant  to  Commission  orders  issued 
on  July  1, 1966,  in  Docket  No.  G-863  and 
on  March  20, 1970.  in  Docket  No.  CP70- 
158.  According  to  Applicant  MLC  now 
seeks  to  increase  the  maximum  daily 
volume  that  it  receives  in  order  to 
accommodate  an  expansion  of  its  plant 
facility  in  Ste.  Genevieve  County. 
Missouri,  which  is  scheduled  for 
completion  by  mid-1986,  and  in  order  to 
meet  a  general  increase  in  demand  for 
MLC  products. 

Applicant  says  that  it  charges  MLC 
for  firm  gas  volumes  a  base  price  of 
$1.60  per  Mcf  plus  adjustments  made 
periodically  to  reflect  the  current  cost  of 
purchased  gas. 

Applicant  further  states  that  it  would 
use  only  its  existing  facilities  to  deliver 
the  proposed  additional  firm  volumes  to 
MLC. 

Comment  date:  September  13, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Northern  Natural  Gas  Company, 
Division  of  loterNorth,  Inc. 

(Docket  No.  CP85-77&-0001 
August  23. 1S8S. 

Take  notice  that  on  August  12. 1985. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street.  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP85-775-000 
an  application  pursuant  to  section  7  of 
the  Natiu-al  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Northern  to  implement 
adjustments  to  the  firm  entitlement  of 
certain  of  Northern's  market  area  utility 
customers  as  a  result  of  the  stipulation 
and  agreement  of  settlement 
(stipulaltion  and  agreement]  filed  in 
resolution  of  issues  in  Docket  Nos. 
RP82-71.  TA83-1-59.  TA84-1-S9.  and 
TA85-1-59,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  as  part  of  the 
stipulation  and  agreement.  Northern 
agreed  to  provide  for  a  firm  entitlement 
adjustment  program  which  would  be  in 
effect  through  November  1988.  Northern 
states  that  this  program  would  allow 
each  of  its  market  area  customers  to 
reduce  or  realign  its  respective  level  of 
firm  entitlement  in  the  following 
manner: 

(1)  Effective  March  27, 1985, 
November  27, 1985,  and  November  27, 
1986.  each  of  Northern's  market  area 
utility  customers  would  be  allowed  to 


reduce  its  firm  entitlement  imder  the 
CD-I.  CDO-1.  or  PL-1  Rate  Schedules 
up  to  a  maximum  of  2  percent  of  its  then 
currently  effective  firm  entitlement 
(turnback  program). 

(2)  Any  customer  not  requesting  a 
reduction  in  its  currently  effective  firm 
entitlement  or  who  only  desires  to 
reduce  a  portion  of  the  2  percent  limit 
may  realign  from  CD-t  CDO-1  or  PL-1 
to  SS-1  up  to  the  maximum  2  percent 
limit  or  the  balance  of  the  2  percent  limit 
not  reduced. 

(3)  If  a  customer  does  not  reduce  cw 
realign  up  to  the  2  percent  limit  in  any 
year,  a  carryover  of  the  unutilized 
portion  of  such  2  percent  limit  to  a 
subsequent  year  will  not  be  allowed  A 
customer  would  have  the  option  to 
participate  in  all  or  any  of  ^e  three 
phases  of  the  turnback  program. 

Northern  indicated  that  in  Docket  Na 
CP85-636-00a  it  filed  an  application  to 
implement  the  first  phase  of  the 
turnback  program. 

Northern  states  that  as  a  result  of  the 
implementation  of  die  firm  entitlement 
adjustment  program,  it  now  seeks 
authority  to  realign  and  reduce  45,141 
Mcf  of  gas  per  day  of  its  market  area 
system  firm  entitlement  to  be  effective 
November  27, 1985.  NorHiem  indicates 
that  the  proposed  reduction  in  firm 
entitlement  is  the  net  result  of  50,320 
Mcf  of  gas  per  day  decrease  in  contract 
demand,  180  Mcf  per  day  decrease  in 
contract  demand  offsystem,  10,394  Mcf 
per  day  increase  in  seasonal  service, 
and  5,035  Mcf  per  day  decrease  in  pipe 
hne  service. 

Northern  states  that  it  agreed  to  file  a 
certificate  application  under  section  7(c) 
of  the  Natural  Gas  Act  on  or  before  Jime 
1, 1985,  or  as  soon  afterward  as  possible 
to  implement  the  second  phase  of  the 
turnback  program  to  be  effective 
November  27, 1985.  Northern  also  states 
that  no  facility  modifications  are 
required  to  implement  die  proposed 
adjustments. 

Northern  also  indicates  that  section 
VII  of  the  stipulation  and  ^reement 
provides  that  upon  effectuation  of  a 
reduction  in  the  firm  entitlement  of 
Northern's  customers,  each  customer's 
additional  demand  quantities  (ADQ's), 
as  estabUshed  in  Northern's  rate 
settlement  in  Docket  No.  RP82-71  and 
billed  during  the  winter  heating  months 
of  December  through  March,  would  be 
increased  by  an  increment  equal  to  the 
daily  firm  entitlement  reduction  (CD-I. 
CDO-1  or  Plr-l  reduction).  Northern 
also  states  that  this  reduction  would  not 
apply  to  any  realignment  from  those 
same  rate  schedules  to  Rate  Schedule 
SS-1  and  that  throu^  October  26, 1985. 
the  volume  to  be  utilized  in  computing 


35294 


Federal  Register  /  Vol.  50.  No.  169  /  Friday.  August  30.  1985  /  Notices 


the  minimum  monthly  bill  volumes  for 
the  Rate  Schedule  PL-1  customers 
would  remain  at  the  level  in  effect  on 
October  27. 1984. 

In  addition.  Northern  states  that  it 
would  not  request  authority  to  adjust  its 
demand  rate  as  of  the  effective  date  of 
each  phase  in  the  turnback  program  but 
would  recover  its  costs  through 
Commission-approved  tracking 
mechanisms.  Finally,  Northern  indicates 
that  in  any  general  rate  proceeding 
made  prior  to  November  27. 1987,  it 
would  not  be  precluded  from  filing  to 
recover  any  demand  revenue  shortfall 
resulting  from  the  turnback  program. 

Comment  date:  September  13. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Northwest  Central  Rpeline 
CotporatioD 

[Docket  No.  CP72-15-006] 
August  23. 1985. 

Take  notice  that  on  August  5. 1985. 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central).  P.  O.  Box  3288, 
Tulsa.  Oklahoma  74101.  filed  in  Docket 
No.  CP72-15-O06  a  petition  to  amend  the 
Commission's  order  issued  November  1, 
1971,  in  Docket  No.  CP72-15.  as 
amended,'  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Northwest  Central 
seeks  authorization  to  utilize  the 
existing  Jane.  Missouri,  exchange  point 
not  only  as  a  delivery  point  from 
Northwest  Central  to  Arkansas 
Louisiana  Gas  Company  (Arkla)  but 
also  as  a  dehvery  point  from  Arkla  to 
Northwest  Central,  so  that  Arkla  would 
be  authorized  to  deliver  gas  to 
Northwest  Centrsd  at  this  point  under  its 
jurisdiciional  exchange  Rate  Schedule 
XE-34.  as  well  as  under  its  jurisdictional 
sale  Rate  Schedule  X-6. 

Northwest  Central  states  that  the 
instant  proposal  would  benefit  both 
parties  since  it  would  permit  the  Jane, 
Missouri,  delivery  point  to  be  used  as  a 
delivery  and  balancing  point  for  both 
parties. 

Comment  date:  September  13. 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


'  As  amended  by  order*  isaued  July  17. 1972  (4S 
FPC  102);  April  za  1973  (unreported);  January  21. 
1974  (51  FPC  296):  January  9, 1975  (S3  FPC  55): 
March  26. 1976:  June  25, 1979:  and  April  28. 1982. 


7.  Southern  Natural  Gas  Company 

(Docket  No.  CP82-276-008J 
August  23, 1985. 

Take  notice  that  on  August  7. 1985. 
Southern  Natural  Gas  Company 
(Southern),  P.  O.  Box  2563.  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP82-276-008  a  petition  to  amend  the 
Commission's  order  issued  July  15. 1982. 
in  Docket  No.  CP82-276-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  transportation  of 
natural  gas,  from  a  new  source  of  gas 
supply  from  offshore  Louisiana,  for 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

By  Commission  order  issued  July  15. 
1982,  in  Docket  No.  CP82-276-000. 
Southern  was  authorized,  among  other 
things,  to  transport  up  to  45  billion  Btu 
equivalent  of  natural  gas  per  day  for 
Transco  from  Mississippi  Canyon  Area 
Blocks  15a  151. 194  and  195.  (Block  194 
Field)  offshore  Loisiana,  to  an 
interconnection  of  Transco's  facilities 
and  Southern's  20-inch  Duck  Lake- 
Franklinton  Pipeline  in  Livingston 
Parish.  Louisiana.  Southern  rendered  the 
subject  transportation  pursuant  to  an 
agreement  dated  February  24, 1982.  By 
an  amendment,  dated  November  9, 1984. 
to  the  agreement.  Southern  states  it  has 
agreed  to  transport  gas  purchased  by 
Transco  from  Mississippi  Canyon  Area 
Block  20  in  addition  to  the  gas  produced 
from  the  Block  194  Field.  It  is  asserted 
that  the  receipt  points  and  redelivery 
points,  the  quantity  of  gas  transported 
and  the  rate  charged  for  the 
transportation  service  would  remain 
unchanged  as  originally  set  forth  in  the 
original  gas  transportation  agreement. 

Southern  states  that  it  currently 
transports  Block  20  gas  for  Transco 
under  the  terms  of  a  letter  agreement 
dated  November  9. 1984.  pursuant  to 
Southern's  blanket  certificate  issued 
April  16, 1980,  in  Docket  No.  CP80-21»- 
OOO.  The  self-implementing 
transportation  service  was  reported  to 
the  Commission  in  Docket  No.  ST85- 
1218-000. 

By  the  instant  petition.  Southern 
requests  the  Commission  amend  its 
order  in  Docket  No.  CP82-276-000,  by 
authorizing  the  transportation  of  this 
new  gas  supply  source,  from  Block  20 
offshore.  Louisiana,  to  be  included  in  the 
gas  volumes  presently  being  transported 
for  Transco. 

Comment  date:  September  13, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
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authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Kanoath  F.  Plumb, 

Secretary. 

IFR  Doc.  85-20850  Filed  8-2»-B5;  8:45  amj 

MLLINO  COOe  •7t7-«1-M 

(Docket  No*.  ER85-690-000.  •tc] 

Electric  Rate  and  Coiporate 
Regulation  Filings;  Comntonwealtti 
Edison  Co.  et  ai. 

August  26. 1985. 

Talce  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Commonwealth  Edison  Company 
[Docket  No.  ERa5-090-000] 

Take  notice  that  Commonwealth 
Edison  Company,  on  August  14. 1985. 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tarift  The  proposed 
changes  revise  the  Electric  Service 
Contract  between  Commonwealth 
Edison  Company  and  the  City  of 
Naperville,  Illinois,  to  provide  a 
temporary  point  of  electric  supply  to  the 
City  by  the  Company. 

A  copy  of  the  filing  has  been  served 
upon  the  City  of  Naperville.  Illinois. 

Comment  date:  September  9. 1985.  in 
accordance  widi  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Power  Service  Corporatioa 

[Docket  No.  ER65-a94-000] 

Talce  notice  that  on  August  15. 1965. 
Allegheny  Power  Service  Corporation 
(APSC)  on  behalf  of  West  Penn  Power 
Company,  tendered  for  filing 
Amendment  No.  10  to  its  Intercliange 
Agreement  dated  February  1, 1968  with 
Duquesne  Light  Company.  West  Penn 
Power  Company  Rate  Schedule  FI'C  No. 
24.  A  Certficate  of  Concurrence  by 
Duquesne  Light  Company  was  also  filed. 
Amendment  No.  10  terminates  two 
interconnection  points  between  the 
parties,  clarifies  the  application  of  an 
exhibit  to  the  Interchange  Agreement, 
and  amends  two  sections  of  the  Short- 
Term  Power  and  Energy  to  reflect 
Duquesne  Light  Comfmny's  application 
of  an  up  to  10%  energy  adder.  West  Penn 
Power  Company  does  not  anticiapte  any 
significant  revenue  effects  as  a  result  of 
Amendment  No.  10. 

Copies  of  this  filing  were  served  upon 
Duquesne  Light  Company  and  the 
Pennsylvania  Public  Utility  Commission. 

Comment  date:  Septeml>er  9, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


S.  Allegheny  Power  Service  Corporation 

[Docket  No.  ER85-e98-000] 

Take  notice  that  on  August  19, 1985. 
Allegheny  Power  Service  Corporation 
(APSC)  on  behalf  of  West  Penn  Power 
Company,  tendered  for  filing 
Amendment  No.  11  to  its  Interchange 
Agreement  dated  February  1. 1968  with 
Duquesne  Light  Company.  West  Penn 
Power  Company  Rate  Schedule  FPC  No. 
24.  A  Certficate  of  Concurrence  by 
Duquesne  Light  Company  was  also  filed. 
Amendment  No.  11  establishes  two  new 
interconnection  points  between  the 
parties,  institutes  a  new  service  at  those 
points,  places  a  $.002/kWh  cap  on  West 
Perm  Power  Company's  10%  adder  to  the 
out-of-pocket  cost  of  providing  Non- 
Displacement  Operating  Capacity  and 
Energy,  and  applies  Duquesne  Light 
Company's  up  to  10%  adder.  West  Penn 
Power  Company  does  not  anticipate  any 
significant  revenue  effects  as  a  result  of 
Amendment  No.  11. 

Copies  of  this  filing  were  served  upon 
Duquesne  Light  Company  and  the 
Pennsylvania  Public  Utility  Commission. 

Comment  date:  September  9. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Columbus  *  Southern  Ohio  Electric 
Company 

[Docket  No.  ER85~6S4-000) 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
August  9. 1985  tendered  for  filing  on 
behalf  of  its  affiliate  Columbus  & 
Southern  Ohio  Electric  Company 
(CSOE).  Supplement  No.  1  dated  June  1. 
1985  to  the  Agreement  dated  June  1, 1983 
between  CSOE  and  the  City  of 
Columbus.  Ohio  (Columbus}.  The 
Commission  has  previously  designated 
the  1983  Agreement  as  OBOE'S  Rate 
schedule  FERC  No.  33. 

Supplement  No.  1  increases  the 
transmission  demand  rate  for 
Transmission  Service  from  $1.50  per 
kilowatt  per  month  to  $2.00  per  kilowatt 
per  month  when  CSOE  is  the  supplying 
party.  This  proposed  rate  for 
Transmission  Service  is  the  same  as  in 
other  AEP  filings  presently  on  file  with 
the  Commission. 

Copies  of  this  filing  were  served  upon 
Columbus  and  the  Public  UtiUties 
Commission  of  Ohio. 

It  is  requested  that  the  Commission 
permit  this  Supplement  to  become 
effective  immediately.  This  will  allow 
AEP  to  charge  similar  rates  to  electric 
utility  systems  interconnected  with  AEP 
affiUated  operating  subsidiaries  since 
the  rates  included  in  ttiis  filing  would 
coincide  with  tiie  rates  previously  filed 
and  accepted  for  filing  by  the 
Commission. 


Comment  date:  Septeml>er  9. 1965,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Green  Mountain  Power  Coipocatioi) 

[Docket  No.  ER85-6e&-000] 

Take  notice  that  Green  Mountain 
Power  Corporation  ("GMF')  on  August 
15, 1985  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  November  10, 1982.  betweoi  GMP 
and  Masschusetts  Municipal  Wholesale 
Electric  Co.  (MMWEC).  The  proposd 
rate  schedule  provides  for  the  sale  of 
interruptible  energy  by  GMP  to 
MMWEC. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  MMWEC  and  the 
Vermont  Public  Service  Board. 

Conunent  date:  September  9. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  CommonweaMi  Bectric  Company 

[Docket  No.  ER85-6e5-000] 

Take  notice  that  on  August  12. 1985 
Commonwealth  Electric  Company 
("Commonwealth")  filed  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  the  implementing  provisions  of 
9  35.13  of  the  Commission's  Regulation*, 
a  proposed  change  in  rate  under  its 
currently  effective  Rate  Schedule  FERC 
No.  34. 

Said  change  in  rate  under 
Commonwealth's  Rate  Schedule  FERC 
No.  34  has  been  computed  according  to 
the  provisions  of  section  6(b)  of  its  Rate 
Schedule  FERC  No.  34.  Such  change  is 
proposed  to  become  effective  January  1, 
1984.  thereby  superseding  the  23  KV 
Wheeling  Rate  in  effect  during  calendar 
1983.  Commonwealth  has  requested  that 
the  Commission's  notice  requirements 
be  waived  pursuant  to  {  35.11  of  the 
Commission's  Regulations  in  order  to 
allow  the  tendered  rate  change  to 
become  effective  as  of  January  1, 1984. 

Copies  of  the  filing  have  been  served 
upon  Edison  Company  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  9, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Holyoke  Water  Power  Company. 
Holyoke  Power  and  Electric  Company 

Pocket  No.  ERa5-689-000] 

Take  notice  that  Holyoke  Water 
Power  Company  ("HWP")  on  August  18, 
1983,  tendered  for  filing  an  amendment 
to  its  RESALE  SERVICE  RATE  CD-I 
with  the  City  of  Ciiicopee. 
Massachusetts  Municipal  Lighting  Plant 
("Chicopee").  In  addition,  take  notice 
that  Holyoke  Power  and  Electric 
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Company  ("HP&E")  on  the  same  day 
tendered  for  filing  RESALE  SERVICE 
RATE  CD-2  which  supersedes  its  FULL 
REQUIREMENTS  RATE  F-1  under 
which  it  presently  provides  firm 
wholesale  electric  service  to  the  Town 
of  South  Hadley,  Massachusetts  Electric 
Light  Department  ("South  Hadley"). 
HWP,  and  its  wholly-owned  subsidiary, 
HP&E,  have  requested  that  both  rate 
schedule  changes  be  treated  on  a 
consolidated  basis. 

HWP  and  HP&E  state  that  the 
proposed  rate  schedule  amendments  are 
required  because  of  the  higher  level  of 
costs  to  be  incxirred  by  them  due  to  the 
expected  commercial  operation  on  or 
about  May  1, 1986  of  the  Millstone  Unit 
3  nuclear  generating  station  in 
Waterford,  Connecticut. 

HWP  and  HP&E  propose  an  effective 
date  of  October  15. 1985  (60  days  after 
filing)  for  both  sets  of  rate  schedule 
changes.  However,  in  order  to 
synchronize  the  effectiveness  of  the 
filed  changes  with  the  expected 
commercial  operation  of  Millstone  Unit 
3  on  or  about  May  1, 1986.  the 
companies  request  that  the  effectiveness 
of  both  filings  be  suspended  until  the 
later  of  a  five-month  suspension  beyond 
the  requested  effective  date  or  the 
commercial  operation  of  Millstone  Unit 
3. 

HWP  and  HP&E  state  that  the 
proposed  increases  to  Chicopee  and 
South  Hadley  would  increase  total 
revenues  fix)m  jurisdictional  sales  and 
service  by  $5,509,000  based  on  the  12 
month  period  ending  December  31, 1986 
(Period  II).  After  taking  into  account 
anticipated  fuel  savings  which  will 
result  from  replacing  fossil-fired 
generation  with  nuclear-powered 
generation  when  Millstone  Unit  3  enters 
commercial  operation,  the  total  revenue 
increases  during  Period  II  are  estimated 
by  HWP  and  HP&E  to  be  $4,301,000  or 
30.2%  for  the  two  customers. 

The  companies  state  that  copies  of  the 
filings  were  served  upon  Chicopee. 
South  Hadley  and  the  Department  of 
Public  Utilities  of  Massachusetts. 

Comment  date:  September  9. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisiana  Power  and  Li^t  Company 

[Docket  No.  ER85-683-000] 

Take  notice  that  on  August  9. 1985. 
Louisiana  Power  and  Light  Company 
tendered  for  filing  six  copies  of  an 
Electric  System  Interconnection 
Agreement  between  the  City  of  Winfield 
Louisiana  and  Louisiana  Power  and 
Light  Company  (LP&L)  dated  August  2. 
1985. 

LP&L  said  this  agreement  supersedes 


LP&L  Supplement  No.  2  to  Rate  Schedule 
FERC  No.  70  which  was  approved  in 
FERC  Docket  No.  ER84-464-000  and 
made  effective  on  May  7, 1984. 

Comment  date:  September  9. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kansas  Gty  Power  ft  Light  Company 

[Docket  No.  ER85-«95-000] 

Take  notice  that  on  August  16, 1985, 
Kansas  City  Power  &  Light  Company 
("KCPL")  tendered  for  filing  an  initial 
rate  schedule  for  System  Participation 
Power  Service  provided  to  the  City  of 
Osawatomie,  Kansas — service  Schedule 
H-MPA  (KCPL  Rate  Schedule  FERC  No. 
77).  KCPL  states  that  the  rates  for  the 
service  covered  by  the  above-mentioned 
schedule  are  similar  to  rates  based  upon 
KCPL's  incremental  energy  cost. 

Comment  date:  September  9, 14185,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kansas  City  Power  ft  Light  Company 

Pocket  No.  ER85-«96-000] 

Take  notice  that  on  August  16. 1985, 
Kansas  City  Power  ft  Light  Company 
("KCPL")  tendered  for  filing  an  initial 
rate  schedule  for  System  Capacity 
Power  Service  provided  to  the  City  of 
Independence.  Missouri — service 
Schedule  G-MPA-1  (KCPL  Rate 
Schedule  FPC  No.  56).  KCPL  states  that 
the  rates  for  the  service  covered  by  the 
above-mentioned  schedule  are  similar  to 
rates  based  upon  KCPL's  incremental 
energy  cost. 

Comment  date:  September  9, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER85-697-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara),  on  August 
15. 1985  tendered  for  filing  as  a  rate 
schedule,  an  agreement  between 
Niagara  and  the  Power  Authority  of  the 
State  of  New  York  (PASNY)  dated  May 
29. 1985. 

Niagara  presently  has  on  file  tui 
agreement  with  PASNY  dated  January 
15, 1963.  This  agreement  is  designated 
as  Niagara  Mohawk  Power  Corporation 
Rate  Schedule  F.E.R.C.  No.  22.  This  new 
agreement  is  being  transmitted  as  a 
supplement  to  the  existing  agreement 

The  original  January  15, 1963 
agreement  states  that  Niagara  will 
provide  backup  power  when  requested 
by  PASNY  so  tiiat  PASNY  can  maintain 
an  uninterrupted  supply  of  interruptible 
power  and  energy  to  its  aluminum 
reduction  customers  in  the  St.  Lawrence 
Area.  Niagara  will  supply  the  energy  at 


a  power  rate  not  to  exceed  80,000 
kilowatts  at  any  time  prior  to  January  1, 
1993  and  at  the  rate  of  40,000  kilowatts 
for  the  remainder  of  the  agreement  when 
and  if  Niagara  can  supply  the  power  and 
energy  from  its  generating  facilities, 
contract  resources  or  its 
interconnections  without  necessitating 
an  interruption  to  its  customers.  This 
supplement  revises  the  rate  for 
emergency  power  as  provided  for  in 
terms  of  the  original  agreement.  Niagara 
requests  waiver  of  the  Commission's 
prior  notice  requirements  in  order  to 
allow  said  agreement  to  become 
effective  as  of  September  1. 1985. 

Copies  of  the  filing  were  served  upon 
the  following: 

Power  Authority  of  the  State  of  New 

York,  10  Columbus  Circle.  New  York. 

NY  10019 
Public  Service  Commission.  State  of 

New  York.  Three  Rockefeller  State 

Plaza.  Albany.  NY  12223 

Comment  date:  September  9. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER85-692-000J 

Take  notice  that  Southwestern 
Electric  Power  Company  ("SWEPCO") 
on  August  16. 1985.  tendered  for  fiUng 
rates  applicable  to  service  to  Cajun 
Electric  Power  Cooperative.  Inc. 
("Cajim")  for  the  period  February  1. 1985 
to  December  31. 1985.  Such  rates  were 
calculated  pursuant  to  the  Contract  for 
Electric  Service  between  SWEPCO  and 
Cajun.  FERC  Rate  Schedule  No.  85. 
SWEPCO  asks  that  the  rates  be  made 
effective  as  of  February  1. 1985  and. 
accordingly,  requests  waiver  of  the 
notice  requirements  under  the  Federal 
Power  Act.  Copies  of  the  filing  have 
been  served  on  Cajun  and  on  the 
Louisiana  Public  Service  Commission. 

Conunent  date:  September  9, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  South  Carolina  Electric  ft  Gas 
Company 

[Docket  No.  ER85-68e-000] 

Take  notice  that  South  Carolina 
Electric  4  Gas  Company  on  August  12. 
1985.  tendered  for  filing  proposed 
cancellation  of  FERC  Schedule  No.  35 
dated  April  12. 1984,  agreement  between 
South  Carolina  Electric  ft  Gas  Company 
and  Carolina  Power  &  Light  Company. 

The  cancellation  is  proposed  to  be 
effective  60  days  after  filing.  South 
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Carolina  Electric  &  Gas  Company  has 
sent  copies  of  this  Hling  to  Carolina 
Power  &  Light  Company. 

Comment  date:  September  9. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southern  California  Edison  Company 

[Docket  No.  ER85-691-000] 

Take  notice  that  on  August  14. 1985, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a. notice  of 
change  of  rates  for  the  purchase  of 
Replacement  Capacity  by  the  Cities  of 
Anaheim  (Anaheim)  and  Riverside 
(Riverside)  from  Edison  for  San  Onofre 
Nuclear  Generating  Station.  Unit  No.  2 
(SONGS  Unit  No.  2),  under  the 
provisions  of  the  following  rate 
schedules: 


City  of  Anaheim... 
City  of  Riverside .. 

■  Schedule  FERC  No. 


Rote' 

95 
94 


Edison  requests  waiver  of  the 
Commission's  prior  notice  requirement 
and  an  effective  date  of  February  26, 
1985.  for  these  rate  changes. 


Comment  date:  September  9. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
O.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  buf  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  pubUc 
inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  85-20855  Filed  8-29-85;  8:45  am] 

BILUNQ  CODE  (717-01-11 


Office  of  Hearings  and  Appeals 

Cases  Filed  Wesk  of  July  12  Through 
July  19, 1985 

During  the  Week  of  July  12  through 
luly  19. 1985,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  O^ice  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  EK3E  action  sou^t  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  tlie 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington,  D.C  20585. 

Dated:  August  16. 1985. 
Gflorge  B.  Bremay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  olJuly  12  Through  July  19.  1965] 


Date 

Name  end  location  of  applicant 

Case  No. 

Type  ol  lutmiasion 

June  26.  1985.._ 

Gordon  K.  Wall,  et  al..  Washington,  DC • 

HRZ-0261 
HFA-0301 
HRZ-0262 

HRS-004S 
HFA-0302 
HEF-0S89 

Intartocumry.  If  granted:  The  tear  Urm  of  Chatwbartiin.  Hrdfcha.  «IMa. 
Johnaon  and  Wlllams.  Rramsel  tor  Revere  Palreleua  GopoiMian.  aoUU 
tw  diaqualifiad  form  continung  to  iiyaieia  tie  ohgni  pariaa  in  eomao- 
tion  with  the  Proposed  RemedM  Order  laaued  to  Hevew  PstuHiaa 
Corporation  (Case  No  HRO-0125). 

Appeal  of  a  Freedom  of  totortnllon  Request  Denial  If  granted  The  Jmw  17. 
1985  Freedom  of  Inforrrwlion  Request  Denial  iaaud  by  ■•  LKJt  fiTiaiit 
Secretariat  would  be  rescinded,  end  the  San  Antonto  Li|^  woM  iisnsi  t 
access  to  documents  relating  to  an  tankman  tm  ooatmi  m  Uatfm  Ml 
Force  Base  m  San  Antonto,  Texaa. 

Interlocutory  H  grantod:  Mr.  WSiam  Mutryn  and  Nt  ■■■  ftia.  Cmmem. 
Calkgaro  A  Mutryn.  common  ooinsal  (or  Gordon  K.  WMz.  John  K.  WMfe. 
John  Wooisey,  James  J.  Croaa,  MMon  F.  Wab  and  Conaa  Enargr 
Corporation  wouM  be  disquaMad  kom  curiliiiuaiB  to  ispieaanl  tm  ioinad 
parties  in  connection  with  ttie  Propoeed  nemadtel  Onlar  laaued  to  Revam 
Petroleum  Corporation  (Case  No  Hf»O-0l2S). 

Requeat  for  Stay  H  grwued;  All  proceeangs  invoMng  a  Piupoaed  nawia« 
Order  ssued  to  Cities  Service  CM  A  Gas  Corporafcm  (Caae  No.  »««>- 
0285)  would  Cm  stayed  pending  a  detarrnnabon  legaotng  (w  propneir  of 
the  counsel  representing  the  Ann  in  this  mstlar. 

Appeal  of  a  Freedom  of  kifomwlian  Request  Dsrasi  If  i^v^sit  PacBc 
bghtmg  Energy  Systems  would  rsoelva  aooase  to  cartHn  LXJt  docuniO 
which  were  withheld  by  the  Aasistant  Secretary  tor  Poicy.  Sala^  and  9m 
Environment 

Impiamentation  of  Special  Refund  Proceduraa.  N  granted:  The  Ofltoa  ol 
Hearings  and  Appeals  would  »i»leineia  Special  Relund  Praoadw<aa  pww- 
ant  to  10  CFR.  Part  205,  Subpart  V,  in  connecian  wMi  the  Daoantoer  20. 
1983  Consent  Order  entered  into  with  Winslan  ReMng  Company. 

July  15,  1985 

San  Antonio  Light  San  Antonio,  TX .„ _.. 

July  17.  1965 

Revere  Petroleum  Corporation.  Houston,  TX 

July  18.  1985 

Cities  Sennce  Oil  &  Gas  Corporation,  Washington.  DC 

Do 

July  19.  1985 

Refund  Applications  Received 

[Week  of  July  12  to  July  19,  1985] 


Refund  Applications  Received — Continued 

[Week  of  July  12  to  July  19,  1965] 


Refund  Applications  Receiveo— Continued 

[Weak  d  Jiiy  12  to  Ji<y  IS.  19651 


Date  received 

Name  of  refund 

proceeding/name  of 

refund  applicant 

Case  No. 

Date  received 

Name  of  refund 
proceeding/name  of 

Case  No. 

Dsto  reootvsd 

NameofrstoJ 
procMKftng/mnw  of 

ObmNo. 

July  5,  1965 

RF176-1. 
RF172-1. 

RF174-1. 

Do 

Fiekj/Vem's  MMtown 
Amoco  Service. 

Receive  Orders/ 
Commonwealth  Oil 
Refining  Co. 

HF173-1. 
RF171-3. 

July  9.  1965 

July  12. 1965 

July  15, 1985   — 

RF17V1 

Do 

F.O.  Fletcher/ Forsberg 

Heating  Oils. 
Glaser/Aikansas  Valley 

Co-op  Assoc. 

[)o        ... 

lira  Center. 
F.O.  Flelcharmwiny  01 

Hact 
HertzAMMd  AirHnea 

RF172-4. 

July  8,  1985 

RF17S-162 
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Refund  Appucations  Received— Continued 

[W«ak  (XJuly  12  ID  July  19.  1905] 


Oalaracaivad 


Oou. 


Do 

oo ZZ 


Da- 


Da.. 


Ninw  of  fdund 

procsMftny/rMnw  of 

rafund  applicant 


McCvty/Oartw 
Lflndnwrii,  Inc. 

AmnoH/Lua  LP  ga* 
Corapwiy. 

Aminai/W.  QMrg* 


Da.. 


Da- 


Juty  16.  1965- 


Do 

Do 

Do 

Ji^  17.  1985. 

Do. 

Joly  18.  1985. 
Da „... 

July  19.  1965. 

Do»».. — 
Ddi 

Da 


Airanoil/ Loan's  PeAets  A 

Grana  mc. 
F.O.  FMdMr/Sav*  Way... 
F.O  Ftolchar/Vamon 

PTMt 

Coaby-WwW  0*  Co 

Cost>y-Auto  Mai  CM 

Company. 
Ayan/MoiTow  Sarvic« 

Station. 
Amnoil/Bauglwnan  Tito 

Ca.  mc 

HuMy/Monlana 

Patolaum  Markedng 

Co..  Inc 
Amnoi/Tarttune  LP  Gaa 

Co. 
NMsen-Lueden  Oil 

Company. 
Rad  Tnangto/GennMO's 

Sarnca. 
Ammoil/Tru-Gat  ol 

Ftomla.lnc 
Aminoil/LH  Osting  A 

Son*.  Inc 

Amoco/  Kansaa 

Racana  Oders.'Gull 

Stataa  Oil  t  Rafining 

Company. 
LARCO/Raimwwi  Oi  Co.. 

Inc. 

LAHCO/Matthews.  Inc 

LARCO/Finesi  Oil 

Company. 
AmmoH/Wildar  a  Son.  Inc. 


CaaaKto 


RF143-13 

RF13»-40. 

RF139--41 

f»F13»-42 

RFI72-2. 
RF172-3 

RF170-* 
fW  170-5 

RF177-1. 

RF139-45 

RF161-3 

RF139-*3 

RF141-10 

RF178-1 

RF130-44 

RF13»-4e 

RQ21-204 
HF171-4. 

RF1 12-167 

RF1 12-166 
HF1 12-165 

RF139-47 


[FR  Doc.  85-20774  Filed  8-29-85;  8:45  am) 
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Implementation  of  Special  Refund 
Procedures;  Budget  Airport 
Associates,  Inc.  et  aL 

agency:  Office  of  Hearings  and 
Appeals,  DOE 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $72,235.09  (plus  accrued 
interest)  obtained  as  a  result  of  four 
separate  consent  orders  which  the  DOE 
entered  inlo  with  Budget  Airport 
Associates,  Inc  (Case  No.  HEF-0044), 
Consolidated  Leasing  Corp.  (Case  No. 
HEF-0054),  Grand  Rent-A-Car  Corp. 
(Case  No.  HEF-0083).  and  Traveler's 
Rental,  Inc.  (Case  No.  HEF-0182).  The 
fund  will  be  available  to  customers  who 
purchased  motor  gasoline  from  one  of 
the  consent  order  firms  during  the 
applicable  consent  order  period. 
DATE  AND  ADDRESS:  Applications  for 
Refund  of  a  portion  of  the  consent  order 
funds  must  be  postmarked  within  90 
days  of  publication  of  this  notice  in  the 


Federal  Register  and  should  be 
addressed  to  the  applicable  consent 
order  fund  and  sent  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585.  All 
applications  should  conspicuously 
display  a  referents  to  the  appropriate 
case  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C  20585,  (202)  252-2880. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  four  separate  consent  orders 
entered  into  by  the  DOE  and  Budget 
Airport  Associates,  Inc.  d/b/a  Budget 
Rent-A-Car,  Consolidated  Leasing  Corp., 
Grand  Rent-A-Car  Corp.,  and  Traveler's 
Rental,  Inc.  d/b/a  Dollar  Rent-A-Car. 
The  consent  orders  settled  possible 
pricing  violations  with  respect  to  the 
firms'  sales  of  motor  gasoline  to 
customers  during  the  applicable  consent 
order  periods.  The  consent  order  periods 
and  consent  order  amounts  are  set  forth 
below: 

Budget:  8/1/79-8/31/80— *13,688.26 
CLC  8/1/79-8/31 /8(>-«l&500.00 
Grand:  8/1/79-1/28/81— $34,177.86 
Dollar  8/1/79-5/31/8O— $7,868.97 

The  Office  of  Hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
disposition  of  the  consent  order  funds. 
The  Proposed  Decision  and  Order 
discussing  the  distribution  of  the 
consent  order  funds  was  issued  on 
December  4. 1984.  49  FR  48362 
(December  12, 1984). 

As  the  Decision  and  Order  indicates, 
appUcations  for  refunds  from  the 
consent  order  funds  may  now  be  filed. 
Applications  will  be  accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 

Applications  will  be  accepted  from 
customers  who  purchased  motor 
gasoline  from  one  of  the  consent  order 
firms  during  the  relevant  consent  order 
period.  The  specified  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order.  The 
Decision  and  Order  reserves  the 
question  of  the  proper  distribution  of 
any  remaining  consent  order  funds  until 


the  first-stage  claims  procedure  is 
completed. 

Dated  August  2a  1985. 
Geofge.  B.  Braauy, 

Director.  Office  of  Hearings  and  Appeals. 

Dedsioo  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 
August  2a  1985. 

Names  of  Firms:  Budget  Airport 
Associates.  Inc.,  Consolidated  Leasing 
Corporation,  Grand  Rent-A-Car 
Corporation.  Traveler's  Rental,  Inc. 

Date  of  Filings:  October  13, 1983. 

Case  Numbers:  HEF-0044,  HEF-0054. 
HEF-0083,  HEF-0182. 

Pursuant  to  the  provisions  of  10  CFR 
Part  205,  Subpart  V,  on  October  13, 1983, 
the  Economic  Regulatory  Administration 
(ERA)  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procediu«s  with  the  Office  of  Hearings 
and  Appeals  (OHA)  in  connection  with 
consent  orders  entered  into  with  four 
motor  vehicle  rental  companies:  Budget 
Airport  Associates,  Inc.  d/b/a  Budget 
Rent-A-Car  (Budget),  Consolidated 
Leasing  Corp.  (CLC).  Grand  Rent-A-Car 
(Grand),  and  Traveler's  Rental,  Inc.  d/b/ 
a  Dollar  Rent-A-Car  (Dollar).  >  The 
Petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  the  funds  received 
pursuant  to  the  consent  orders. 

I.  Background 

Each  of  these  companies  is  engaged  in 
the  business  of  renting  motor  vehicles. 
In  the  course  of  rental  transactions,  the 
firms  levy  a  refueling  charge  when  a 
customer  returns  a  vehicle  with  less 
motor  gasoline  than  when  the  vehicle 
was  rented.  According  to  the  ERA,  the 
firms  were  therefore  "retailers"  of  motor 
gasoline  as  that  term  was  defined  in  10 
CFR  212.31  and  were  subject  to  the  DOE 
Mandatory  Petroleum  Price  Regulations. 
ERA  audits  of  the  firms'  operations 
revealed  possible  pricing  violations  of 
the  regulations  set  forth  in  10  CFR  Part 
212.  Subpart  F.  In  order  to  settle  all 
claims  and  disputes  between  the  firms 
and  the  DOE  regarding  their  resale  of 
motor  gasoline  during  the  audit  periods 
from  the  audit  locations,  the  firms 
entered  into  consent  orders  with  the 
DOE.  The  consent  orders  refer  to  the 
ERA'S  characterization  of  the  firms  as 
retailers  and  allegations  of  overcharges, 
and  the  firms'  objections  to  the  ERA's 
position  on  those  issues,  but  note  that 
the  issues  were  not  adjudicated.  The 


'  The  Budget.  CLC,  Grand,  and  Dollar  consent 
orders  were  signed  on  July  7, 1961,  March  16, 1981, 
March  13. 1961.  and  December  31. 1980  respectively. 
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audit  periods  (which  are  the  same  as  the 
consent  order  periods),  consent  order 
amounts,  and  locations  covered  by  the 
consent  orders  are  set  forth  below: 

Budget:  8/1/79-8/31/80— $13,688.26:  LA. 

Airport 
CLC:  8/l/79-e/3l/8O-$16,500.00;  LA. 

Airport 
Grand:  8/1/79-1/28/81— $34,177.86;  LA. 

Airport 
Dollar  8/l/79-5/3l/80-$7,86a.97;  «  Boston 

Airport 

The  ERA  audits  encompassed  only  the 
Los  Angeles  International  Airport 
operations  of  Budget  CLC  and  Grand, 
and  the  Boston  Logan  Airport  operations 
of  Dollar. 

On  December  4, 1984,  the  OFIA  issued 
a  Proposed  Decision  and  Order 
(Proposed  Decision)'  tentatively  setting 
forth  procedures  to  distribute  refunds  to 
parties  who  were  injured  by  the  firms' 
alleged  violations  in  sales  of  motor 
gasoline  during  the  consent  order 
periods.  49  Fed.  Reg.  48362  (December 
12, 1984).  In  the  Proposed  Decision,  we 
described  a  two-stage  process  for 
distribution  of  the  funds  made  available 
pursuant  to  the  consent  orders. 
Specifically,  we  proposed  to  disburse 
funds  in  the  first  stage  to  eligible 
claimants  who  were  injured  by  the 
firms'  alleged  overcharges.  We  stated 
that  the  money  available  after  payment 
of  refunds  to  eligible  claimants  in  the 
first  stage  would  be  distributed  during  a 
second-stage  process,  and  we  pointed 
out  that  the  ultimate  disposition  of  those 
second-stage  funds  would  not  be 
determined  until  after  the  completion  of 
the  first  stage. 

The  purpose  of  this  Decision  is  to 
establish  procedures  to  be  used  for  filing 
and  processing  claims  in  the  first  stage 
of  this  refund  proceeding.  This  Decision 
sets  forth  the  information  that  a 
purchaser  of  motor  gasoline  from  one  of 
the  consent  order  firms  should  submit  in 
order  to  establish  eligibility  for  a  portion 
of  the  consent  order  funds.  We  will  not, 
however,  determine  procedures  for  the 
second  stage  of  the  refund  process  in 
this  Decision.  Our  determination 
concerning  the  final  disposition  of 
remaining  funds  will  necessarily  depend 
on  the  size  of  the  fund.  Marion  Corp.,  12 
DOE  f  85,014  (1984)  (Marion).  It  would 
therefore  be  prematiue  for  us  to  address 
the  issues  raised  by  a  commenter 
concerning  the  disposition  of  funds 
remaining  after  all  the  meritorious  first 
stage  claims  have  been  paid.' 


n.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  It  is  DOE  policy  to  use 
the  Subpart  V  process  to  distribute  such 
funds.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  a  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  \  82,508  (1981);  C^ice  of 
Enforcement.  8  DOE  \  82,597  (1981).  As 
we  stated  in  the  Proposed  Decision,  we 
have  determined  that  a  Subpart  V 
proceeding  is  an  appropriate  mechanism 
for  distributing  the  four  consent  order 
funds.  We  will  therefore  grant  the  ERA's 
petition  and  assume  jurisdiction  over 
these  funds. 

in.  First-Stage  Refund  Procedures 

As  we  indicated  in  the  Proposed 
Decision,  it  is  likely  that  all  claimants  in 
this  proceeding  will  be  consumers  (end- 
users)  of  the  motor  gasoline  which  the 
consent  order  firms  supplied.  In  view  of 
the  fact  that  the  consent  orders  covered 
only  the  Los  Angeles  International 
Airport  operations  of  Budget,  CLC,  and 
Grand,  and  the  Boston  Logan  Airport 
operations  of  Dollar,  only  claimants  who 
returned  rental  vehicles  to  those 
locations  will  be  eligible  for  refunds  in 
this  proceeding. 

In  previous  special  refund 
proceedings,  we  have  foimd  that  end- 
users  did  not  pass  through  increased 
costs  resulting  from  alleged  overchai^es 
and  foimd  that  they  therefore  incurred 
injury  as  a  result  of  purchases  made 
from  the  consent  order  firm.  See  Marion; 
Thornton  Oil  Corp..  12  DOE  f  80,105 
(1984).  Consistent  with  these  precedents, 
we  have  determined  that  the  vehicle 
rental  customers  who  are  eligible  to 
apply  in  this  proceeding  were  injured  by 
any  alleged  overcharges  which  occtured. 
To  be  eligible  for  a  refund,  claimants 
must  only  dociunent  the  specific 
quantities  of  motor  gasoline  for  which 
they  paid  a  refueling  charge  to  the 
consent  order  firm  during  the  applicable 
consent  order  period.* 

In  the  Proposed  Decision,  we  noted 
that  many  customers'  receipts  do  not 
indicate  the  number  of  gallons 
purchased  from  the  rental  company,  but 
instead  merely  state  the  dollar  amount 


of  the  refueling  fee.  By  dividing  the  total 
refueling  dollar  amount  by  the  price  per 
gallon,  applicants  will  be  able  to 
calculate  the  gallonage  which  they 
purchased  bom  the  company.  In  die 
case  of  Dollar,  the  records  indicate  that 
during  the  period  August  1, 1979  throu^ 
November  21, 1979,  the  firm  charged 
$1.09  per  gallon.  From  November  22. 
1979.  through  May  31. 198a  Dollar 
charged  $1.30  per  gallon.  (These 
amounts  were  also  used  for  a  one  gallcm 
"top  ofT'  fee  charged  by  Dollar  to  all 
ciutomers.  Claimants  who  paid  this  "top 
off"  charge  will  also  be  eligible  for  a 
refund.) 

In  the  cases  of  Budget  CLC,  and 
Grand,  however,  we  have  no  records 
that  would  indicate  the  prices  charged 
by  the  finns.  In  the  Proposed  Dedsioa 
we  proposed  that  customers  of  diese 
rental  companies  use  the  price  data  diat 
we  have  for  Dollar  to  calculate  their 
refueling  gallonage.  Since  we  have 
received  no  objection  to  this  proposaL 
we  will  adopt  it  in  this  proceeding.  We 
believe  that  the  Dollar  figure  closely 
approximates  the  charges  levied  by 
other  firms  since  not  only  were  the 
business  operations  similiar,  but  also 
the  consent  order  periods  overiap. 
Therefore,  applicants  should  apply  the 
$1.09  per  gallon  amoimt  on  purdiases 
made  between  August  1, 1979  and 
November  21, 1979,  and  the  $1.30  per 
gallon  amount  for  purchases  made  after 
November  21, 1979  through  the  period 
covered  by  the  applicable  consent  order. 

We  wrill  also  adopt  our  proposal  that 
refunds  be  calculated  according  to  a 
volumetric  method.  Under  this  method, 
refunds  will  be  computed  by  multiplying 
an  applicant's  total  purchase  volumes 
by  a  per  gallon  volumetric  amount 
derived  by  dividing  the  applicable 
consent  order  firm's  setUement  amount 
by  the  total  volume  of  motor  gasoline 
sold  by  the  firm  during  the  consent  order 
period.  While  we  do  not  know  the 
precise  amount  of  motor  gasoline  sold 
by  each  of  the  rental  companies  from  its 
audited  location  during  the  consent 
order  period,  each  firm  has  provided  a 
reasonable  estimate  of  the  volume  of 
motor  gasoline  it  sold.  Based  upon  these 
figures,  we  have  established  a 
volumetric  amount  for  each  case.*  The 


'  Comments  on  the  second-stage  refund 
procedures  were  filed  by  the  State  of  New  Mexico. 
The  State  argues  that  any  funds  remaining  in  the 
consent  order  fund  after  refunds  are  distributed  to 
meritorious  claimants  should  be  distributed  to  the 
states  for  use  in  energy-related  project*. 


*  This  showing  will  also  be  suHlcient  for  any 
claimant  who  is  a  petroleum  refiner  or  reseller  and 
whose  refund  calculated  under  the  volumetric 
presumption  amounts  established  in  this  proceeding 
is  $3,000  or  less.  See  The  Hertz  Corp./Conoco  Inc., 
13  DOE  185.041  at  88.097  al  (1985). 


*  Claimants  may  seek  to  estabiiah  ttiat  the 
volumetric  refund  presumptiao  should  not  Im 
applied  in  their  cases.  In  order  to  do  so.  they  must 
demonstrate  that  the  alleged  overcharges  reaohrad 
by  the  consent  order  were  disproporiianatBiy  bonw 
by  them,  resulting  in  a  level  of  probable  inioiy  in 
excess  of  the  volumetric  presumption.  See  Ofpoe  of 
Special  Counsel.  10  DOE  1B5.048  at  8&199  (1982). 
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per  gallon  volumetric  amount  for  each 
proceeding  is  set  forth  below: 
Budget:  $0.01239— {$13,688.28  divided  by 

1.105,000) 
CLC:  $0.01269— ($18,500.00  divided  by 

1.300.000) 
Grand;  $0.00774— ($34,177.86  divided  by 

4.413.200) 
Dollar  $0.03319— {$7,888.97  divided  by 

237.070) 

An  eligible  applicant  will  also  receive 
a  proportionate  share  of  the  interest 
which  has  accrued  on  the  respective 
consent  order  fund  since  its  remittance 
to  the  DOE. 

We  recognize  that  it  is  likely  that 
many  of  the  affected  customers  were 
individual  motorists  who  purchased 
very  small  amounts  of  gasoline  in 
isolated  transactions.  As  a  result,  the 
amount  of  refunds  to  which  most 
indi\'idual  customers  will  be  entitled 
will  be  very  small.  As  in  prior  special 
refund  cases,  we  will  not  approve 
refunds  for  less  than  $15.00  (the 
approximate  cost  to  the  government  of 
issuing  refund  checks)  because  the  cost 
to  the  public  of  issuing  such  small 
refunds  exceeds  the  restitutionary 
benefits  which  may  be  achieved.  See 
e.g..  Uban  Oil  Co..  9  DOE  182,541  at 
85.225  (1982). 

V.  Application  for  Refund  Procedtves 

We  have  determined  that  the 
procedures  described  above  are  the 
most  equitable  and  efficacious  for 
purposes  of  distributing  the  consent 
order  funds.  Accordingly,  we  shall  now 
accept  applications  for  refunds  from 
customers  who  rented  motor  vehicles 
from  one  of  the  consent  order  fiims  and 
incurred  refueling  charges  during  the 
consent  order  period. 

Each  application  should  contain  the 
following  information: 

1.  The  refund  applicant's  name  and 
reference  to  the  applicable  case  numben 
Budget,  HEF-00444;  Consohdated 
Leasing  Corp.,  HEF-0054;  Grand.  HEF- 
0083;  or  Dollar.  HEF-0182. 

2.  The  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information 
concerning  the  application. 

3.  The  location  where  the  rental 
transactions  occurred. 

4.  The  total  gallons  of  motor  gasoline 
for  which  a  refund  is  claimed  as  a  result 
of  payment  of  refueling  charges, 
including  Dollar's  "top  off  charges. 

5.  If  the  total  gallonage  is  extrapolated 
from  refueling  fees.  Indicate  the  total 
refueling  charges  incurred. 

6.  If  an  application  is  based  upon 
estimates,  indicate  the  method  used  to 
arrive  at  those  estimates. 

7.  A  brief  explanation  of  the  nature  of 
the  applicant's  business  and  car  rental 


usage,  e.g..  sales  or  field  work,  company 
car  leasing  arrangements.  This 
information  will  help  to  support  the 
number  of  rentals  indicated  in  a  refund 
apphcation. 

8.  Each  application  must  also  include 
the  following  statement:  "I  swear  (or 
affirm)  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c):  18  U.S.C.  f  1001. 

All  applications  should  be  filed  in 
duplicate  and  sent  to:  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  All  applications 
must  be  received  within  90  days  after 
pubUcation  of  the  Decision  and  Order  in 
the  Federal  Register.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  OHA.  Any  applicant  who  believes 
that  its  application  contains  confidential 
information  must  so  indicate  and  submit 
two  additional  copies  of  its  application 
from  which  the  confidential  information 
has  been  deleted,  together  with  a 
statement  specifying  why  any  such 
information  is  privileged  or  confidential. 

It  Is  Therefore  Ordered  That 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  the  Budget  Airport 
Associates.  Inc..  Consolidated  Leasing 
Corporation.  Grand  Rent-A-Car 
Corporation,  and  Traveler's  Rental,  Inc. 
may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  August  2a  1965. 
Geotg«  B.  Brasnay. 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  85-20763  Piled  8-29-85:  8:45  am) 

■•UJNQ  CODE  Mi».01-ll 


Impiementation  of  Special  Refund 
Procedures;  Northeast  Petroleum 
Industries 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACnOM:  Notice  of  implementation  of 
special  refund  procediu^s. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  the 
disbursement  of  $322,748  obtained  as  a 
result  of  a  consent  order  which  the  DOE 
entered  Into  with  Northeast  Petroleum 
Industries,  a  reseller  of  petroleum 
products  located  in  Chelsea, 
Massachusetts.  The  money  is  being  held 
in  escrow  following  the  settlement  of 
enforcement  proceedings  brought  by  the 


DOE'S  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Northeast 
consent  order  funds  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register.  All  applications 
should  refer  to  Case  Number  HEF-0137 
and  should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  D.C.  20585. 

FOR  FURTHER  mFORMATION  CONTACT: 

Sharon  Dennis,  Office  of  Hearings  and 
Appeals,  1000  Independence  Avenue, 
SW.,  Washington,  D.C  20585  (202)  252- 
f)602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  S205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  forth  below.  The  Decision  relates  to 
a  consent  order  entered  into  by  the  DOE 
and  Northeast  Petroleum  Industries, 
which  settled  possible  pricing  violations 
in  Northeast's  sales  of  residual  fuel  oil 
to  its  customers  during  the  consent  order 
period,  November  1, 1973.  through  June 
30, 1975.  A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  Northeast  consent 
order  funds  was  issued  on  June  4. 1985. 
50  FR  24,819  (June  13. 1985). 

The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
the  escrow  account  funded  by  Northeast 
pursuant  to  the  consent  order.  The  DOE 
has  decided  that  a  portion  of  the 
consent  order  funds  should  be 
distributed  to  two  first  purchasers  which 
the  DOE's  audit  of  Northeast  indicated 
may  have  been  overcharged,  provided 
each  files  an  application  for  refund  and 
demonstrates  injury.  Applications  for 
refund  will  also  be  accepted  from 
purchasers  not  identified  by  the  DOE 
audit,  as  well  as  downstream  customers 
of  the  identified  purchasers.  These 
purchasers  will  be  required  to  provide 
specific  documentation  concerning  the 
date,  place,  price,  and  volume  of  product 
purchased,  the  name  of  the  firm  from 
which  the  purchase  was  made,  and  the 
extent  of  any  injury  alleged. 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  applications 
for  refimds  may  now  be  filed  by 
customers  who  purchased  residual  fuel 
oil  from  Northeast  during  the  consent 
order  period.  Applications  will  be 
accepted  provided  they  are  filed  in 


Federal  Register  /  Vol.  50,  No.  169  /  Friday.  August  30.  1985  /  Notices 


35301 


duplicate  and  are  received  no  later  than 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order. 

Dated:  August  2a  1985. 
George  B.  Bremay. 

Director,  Office  ofHearingg  and  Appeals. 

Dedskm  and  Order  of  the  Department  of 

Energy 

Special  Refund  Procedures 

August  20. 1985. 

Name  of  Firm:  Northeast  Petroleum 
Industries. 

Date  of  Filing:  October  13. 1963. 

Case  Number  HEF-0137. 

In  accordance  with  the  procediu^I 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  Part  205.  Subpart  V,  on 
October  13, 1983,  the  Economic 
Regulatory  Administration  (ERA)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA). 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  funds  received  in 
connection  with  a  consent  order  that 
ERA  entered  into  with  Northeast 
Petroleum  Industries  (Northeast). 

I.  Background 

Northeast  is  a  "reseller"  of  "covered 
products"  as  those  terms  were  defined 
in  10  CFR  212.31.  and  is  located  in 
Chelsea.  Massachusetts.  A  DOE  audit  of 
the  firm's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations  with 
respect  to  sales  of  No.  6  residual  fuel  oil 
during  the  period  November  1, 1973 
through  June  30. 1975  (audit  period).  In 
order  to  setUe  all  claims  and  disputes 
between  Northeast  and  the  DOE 
regarding  the  firm's  sales  of  No.  6 
residual  fuel  during  the  audit  period, 
Northeast  and  the  DOE  entered  into  a 
consent  order  on  June  19. 1979.  The 
consent  order  refers  to  ERA's 
allegations  of  overcharges,  but  notes 
that  no  findings  of  violation  were  made. 
Additionally,  the  consent  order  states 
that  Northeast  does  not  admit  that  it 
committed  any  such  violations.  Finally, 
according  to  the  Northeast  consent 
order,  the  alleged  overcharges  affected 
two  classes  of  customers,  and  separate 
processes  were  established  by  which 
Northeast  would  make  refunds.  Initially, 
Northeast  agreed  to  refund  $167,252, 
including  interest  directly  to  two  end- 
user  customers.*  In  addition,  the  firm 


agreed  to  place  $322,748,  including 
interest  to  the  date  of  deposit,  into  an 
escrow  accoimt  for  DOE  to  distribute  to 
its  other  purchasers.  The  consent  order 
funds  were  paid  in  full  on  April  30, 1982. 
This  Decision  concerns  the  distribution 
of  the  consent  order  funds  that  were 
deposited  in  the  Northeast  escrow 
account,  plus  accrued  interest  to  date.* 

On  June  4, 1985,  a  Proposed  Decision 
and  Order  (PD&O)  was  issued  which  set 
forth  a  tentative  plan  for  the  distribution 
of  the  Northeast  consent  order  funds. 
The  PD&O  stated  that  the  basic  purpose 
of  a  special  refund  proceeding  is  to 
make  restitution  for  injuries  which  were 
probably  suffered  as  a  result  of  alleged 
or  actual  violations  of  the  DOE 
regulations.  In  order  to  effect  restitution 
in  this  proceeding,  we  tentatively 
determined  to  rely,  in  part,  on  the 
information  contained  in  the  ERA  audit 
files.  Hie  PD&O  stated  that  this 
approach  is  warranted  based  upon  our 
experience  in  prior  Subpart  V  cases 
where  all  or  most  of  the  purchasers  of 
the  firm's  products  are  identified  in  the 
audit  file,  see,  e.g.,  Marion  Corp..  12 
DOE  1 85,014  (1984)  [Marion).  Under 
such  drcumatances,  a  more  precise 
determination  with  respect  to  the 
identity  of  the  parties  allegedly 
overcharged  in  the  first  instance  was 
possible.  At  the  same  time,  we 
recognized  that  there  may  have  been 
other  purchasers  not  identified  by  the 
ERA  audit  who  may  have  been  injured 
as  a  result  of  Northeast's  pricing 
practices  during  the  audit  period  that 
would  be  entitled  to  a  portion  of  the 
consent  order  funds.  Therefore, 
procedures  by  which  such  purchasers 
could  establish  a  refund  claim  in  this 
proceeding  were  also  proposed. 

A  copy  of  the  PD&O  was  published  in 
the  Federal  Register  and  conunents  were 
solicited  regarding  the  proposed  refund 
procedures.  In  addition,  a  copy  of  the 
PD&O  was  sent  to  each  piuchaser 
identified  in  the  ERA  audit  file. 


'  Our  recorda  show  that  these  refunds  were  made 
to  New  England  Power  Service  Company  and 
Boston  Edisoo  Company. 


*  Northeast  has  also  deposited  funds  into  three 
other  e«c3t)w  accounts.  One  account  represented 
alleged  overcharges  on  motor  gasoline  during  the 
period  November  1, 1973  through  April  30. 1974.  and 
has  already  been  distributed  in  first  and  second 
stage  refund  proceedings.  See  Northeast  Petroleum 
Industries,  11  DOE  f  85.199  (1963).  The  two  other 
accounts  represent,  respectively,  Northeast's 
alleged  overcharges  on  motor  gasoline  during  the 
period  May  1, 1974  through  August  31, 1979.  see 
Northeast  Petroleum  Industries.  Case  No.  HEF-013fl. 
and  Northeast's  alleged  overcharges  on  crude  oil 
and  residual  fuel  oil  during  the  period  January  1, 
1973  through  January  28, 1961,  see  Northeast 
Petroleum  Industries.  Case  No.  HEF-0S80.  The 
procedures  we  are  proposing  below,  however,  apply 
only  to  the  escrow  account  into  which  Northeast 
deposited  the  $322,748. 


n.  Refund  Procedures 

The  procedural  regueitions  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205.  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertaiu 
readily  the  amount  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authoritj-  of  the 
OHA  to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement.  9 
DOE  I  82,508  (1981),  and  Office  of 
Enforcement,  8  DOE  \  82,597  (1981). 

A.  Refunds  to  Identified  Purchasers 

In  the  PD&O  we  stated  that  during  the 
Northeast  audit,  two  first  purchasers 
were  identified  as  having  allegedly  been 
overdiaiged.  DOE  audit  files  do  not 
necessarily  provide  conclusive  e\idence 
as  to  the  identity  of  possible  refund 
recipients  or  the  refiind  that  may  be 
appropriate.  However,  the  information 
contained  in  die  audit  files  may 
reasonably  be  used  for  guidance.  See 
Armstrong  and  Associates/City  of  San 
Antonio,  10  DOE  1  85,050  at  88.259 
(1983).  In  Marion,  we  stated  that  "the 
information  contained  in  the  .  .  .  audit 
file  can  be  used  for  guidance  in 
fashioning  a  refund  plan  which  is  likely 
to  correspond  more  closely  to  the 
injuries  probably  experienced  than 
would  a  distribution  plan  based  solely 
on  a  volumetric  approacL"  Marion  at 
88.031.  In  previous  cases  of  this  type,  we 
have  proposed  that  the  funds  in  the 
escrow  account  be  apportioned  either 
among  the  customers  identified  by  the 
audit  or  to  their  downstream  purchasers. 
See,  e.g..  Bob's  Oil  Co..  12  DOE  1  85.024 
(1984):  Brown  Oil  Co..  12  EKDE  \  85,028 
(1964),  The  first  purchasers  identified  by 
the  audit  along  with  the  share  of 
settlement  funds  allotted  to  each  by 
ERA  are  Usted  in  the  Appendix. 

Identification  of  first  purchasers  is 
only  the  initial  step  in  the  distribution 
process.  We  must  also  determine 
whether  these  first  purchasers  were 
actually  injured,  or  whether  any  part  of 
the  alleged  overchaiges  were  passed  on. 
As  we  stated  in  the  PDftO.  we  will 
adopt  certain  presumptions  in  order  to 
assist  in  determining  a  purchaser's  level 
of  injury.  Presumptions  in  refund  cases 
are  specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e]  of  those  regulations  states 
that: 
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[i]n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
OfRce  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  We  will  adopt 
presumptions  in  tliis  case  in  order  to 
permit  claimants  to  participate  in  the 
refiind  process  without  disproportionate 
expense,  and  to  enable  OHA  to  consider 
the  refund  applications  in  the  most 
efHcient  way  possible  in  view  of  the 
limited  resources  available. 

As  in  previous  special  refund 
procedures,  in  this  case  we  will  adopt  a 
presumption  tha!  claimants  seeking 
small  refunds  were  injured  by 
Northeast's  pricing  practices.  There  are 
a  variety  of  reasons  for  adopting  this 
presumption.  See.  e.g..  Uban  Oil  Co..  9 
DOE  \  82,541  (1982).  As  we  have  noted 
in  many  previous  refund  decisions,  there 
may  be  considerable  expense  involved 
in  gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  facutal  information  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  certainly  can  be  time- 
consuming  and  expensive.  In  the  case  of 
small  claims,  the  cost  to  the  firm  of 
gathering  this  factual  information,  and 
the  cost  to  OHA  of  analyzing  it,  may 
exceed  the  expected  refund  amount. 
Failure  to  adopt  simplified  applicaiton 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  is  also 
desirable  from  an  administrative 
.standpoint,  because  it  allows  OHA  to 
process  a  large  number  of  routine  refund 
claims  quickly,  and  to  use  its  limited 
resources  more  efficiently.  Finally,  these 
small  claimants  did  purchase  covered 
products  fi-om  Northeast  and  were  in  the 
chain  of  distribution  where  the  alleged 
overcharges  occurred.  Therefore,  thej 
were  affected  by  the  alleged 
overcharges,  at  least  initially.  The 
presumption  eliminates  the  need  for  a 
claimant  to  submit,  and  the  OHA  to 
analyze,  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  small  claim  presumption 
which  we  will  adopt,  a  claimant  who  is 
a  reseller  or  retailer  would  not  be 
required  to  submit  any  additional 
evidence  of  injury  if  its  refund  claim  is 
based  on  purchases  below  a  threshold 
level.  Other  refund  decisions  have 


expressed  the  threshold  either  in  terms 
of  purchase  volumes  or  dollar  amounts. 
However,  in  716X05  Oil  6r  Gas  Corp.,  12 
DOE  \  85.060  (1984),  we  noted  that 
describing  the  threshold  in  terms  of  a 
dollar  amount  rather  than  a  purchase 
volume  figure  would  more  readily 
facihtate  disbursements  to  appliccmts 
seeking  relatively  small  refunds.  Id.  at 
88.210.  This  case  merits  the  same 
approach.  Several  factors  determine  the 
value  of  the  threshold  below  which  a 
claimant  is  not  required  to  submit  any 
further  evidence  of  injury  beyond 
volumes  purchased.  One  of  these  factors 
is  the  concern  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
these  cases,  where  the  consent  order 
fund  is  small,  the  refund  amount  is  fairly 
low.  and  the  time  period  of  the  consent 
order  is  many  years  past,  establishing  a 
threshold  of  $5,000  would  be  reasonable. 
See  Texas  Oil »  Gas  Corp.,  12  DOE  | 
85.069  (1984);  Office  of  Special  Counsel: 
In  the  Matter  of  Conoco.  Inc..  11  DOE  1 
85.226  (1984),  and  cases  cited  therein. 

The  share  of  the  escrow  fund  which 
the  listed  purchasers  in  the  Appendix 
may  receive  represents  90  percent  of  the 
amount  each  was -allegedly  overcharged, 
and  is  consistent  with  the  terms  of  the 
Northeast  consent  order,  which  settled 
for  90  percent  of  the  total  amount  of 
alleged  overcharges  identified  by  the 
audit  In  order  to  actually  receive  a 
refund  each  customer  is  required  to  file 
an  appUcation  for  refund.  [See 
discussion  infra). 

However,  since  the  refunds  allotted  to 
the  Northeast's  reseller  customers 
exceed  $5,000 — and  therefore  are  larger 
than  a  "small  claim" — these  firms  are 
required  to  make  a  specific 
demonstration  of  injury  prior  to 
receiving  the  full  refund  allotted  to  them 
in  the  Appendix.  As  in  previous  special 
refund  cases,  these  firms  must  show  that 
they  did  not  pass  the  effects  of 
Northeast's  alleged  regulatory  violations 
through  to  their  own  customers.  See, 
e.g..  Office  of  Enforcement,  8  DOE 
\  82,597  (1981).  While  there  are  a  variety 
of  means  by  which  they  could  make  this 
showing,  these  firms  should  generally 
demonstrate  that  at  the  time  they 
purchased  Northeast's  products,  market 
conditions  would  not  permit  them  to 
pass  the  alleged  overcharged  on  to  their 
own  customers  in  the  form  of  higher 
prices.  In  addition,  the  firms  must  show 
that  they  maintained  a  "bank"  of 
unrecovered  costs  in  order  to 
demonstrate  that  they  did  not 
subsequently  recover  these  costs  by 
increasing  their  prices.  The  maintenance 
of  a  bank  will  not.  however. 


automatically  establish  injury.  See 
Tenneco  Oil  Co./Chevron  u'SA..  Inc., 
10  DOE  1  85.014  (1982);  Vickers  Eneigy 
Corp./Standard  Oil  Co.,  10  DOE  f  85,036 
(1982);  Vickers  Energy  Corp./Koch 
Industries,  Inc.,  10  DOE  \  85,038  (1982). 
To  the  extent  that  the  alleged 
overcharges  were  passed  through, 
downstream  customers  of  these  first 
purchasers  may  be  eligible  to  apply  for 
refunds  in  this  proceeding. 

B.  Refunds  to  Other  Purchasers 

There  may  also  have  been  first 
purchasers  other  than  those  identified 
by  the  ERA  audit,  as  well  as  subsequent 
repurchasers,  who  may  have  been 
injured  by  the  alleged  overcharges  and 
who  therefore  could  be  entided  to  a 
portion  of  the  consent  order  funds.  In 
light  of  this,  we  will  contact  Northeast 
and  publish  notice  of  this  Decision  and 
Order  in  the  Federal  Register,  in  an 
effort  to  reach  these  purchasers.  We  will 
accept  information  regarding  the 
identity  and  present  locations  of  these 
purchasers  for  a  period  of  00  days 
following  publication  in  the  Federal 
Register  of  notice  of  this  final  Decision 
and  Order. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  businesses  are  unrelated  to  the 
petroleum  industy  were  injured  by  the 
alleged  overcharges  setUed  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analyuis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement,  Economic  Regulatory 
Administration;  In  the  Matter  ofPVM 
Oil  Associates,  Inc.,  10  DOE  \  85,072 
(1983);  see  also  Texas  Oil  Br  Gas  Corp., 
12  DOE  %  85,069  (1984),  and  cases  cited 
therein.  We  have  concluded  that  end- 
users  of  Northeast  petroleum  products 
need  only  document  their  purchase 
volumes  from  Northeast  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges.  As 
we  indicated  in  the  PD&O,  if  additional 
meritorious  claims  are  filed,  we  will 
adjust  the  figures  listed  in  the  Appendix 
accordingly.  Actual  refunds  will  be 
determined  only  after  analyzing  all 
appropriate  claims.' 


*  Purchasers  identified  in  the  ERA  audit  of 
Northeast  as  having  allegedly  been  overcharged 

Continued 
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Finally,  as  we  indicated  in  the  PD&O, 
we  will  establish  a  minimum  amount  of 
$15  for  refund  claims.  We  have  found 
through  our  experience  in  prior  refund 
cases  that  the  cost  of  processing  claims 
in  which  refunds  are  sought  for  amounts 
less  than  $15  outweights  the  modest 
beneHts  of  restitution  in  those 
situations.  See,  e.g..  Uban,  supra  at 
85.225,  See  also  10  CFR  205.286(b). 

ni.  Applications  for  Refund 

We  have  concluded  that  the 
procedures  described  in  the  PD&O 
represent  the  best  means  available  for 
distributing  the  Northeast  consent  order 
funds.  No  comments  were  received 
objecting  to  the  refund  procedures 
proposed  in  the  PD&O.  Accordingly,  for 
the  reasons  stated  in  the  PD&O  we  will 
implement  these  proposals.  We  shall 
now  accept  applications  for  refunds 
from  customers  who  purchased  No.  6 
residual  fuel  oil  from  Northeast  during 
the  audit  period.  As  proposed,  the 
consent  order  funds  will  be  distributed 
to  the  firms  that  the  ERA  alleged  in  its 
audit  were  overcharged  by  Northeast 
provided  each  files  an  application,  as 
well  as  to  other  eligible  customers  of 
Northeast  who  apply  for  a  refund. 

In  order  to  receive  a  refund  each 
claimant  will  be  required  to  submit  with 
its  application,  either  a  schedule  of  its 
monthly  piu^hases  of  residual  fuel  oil 
from  Northeast  or  a  statement  verifing 
that  it  purchased  residual  fuel  oil  from 
Northeast  and  is  willing  to  rely  on  the 
data  in  the  audit  file.  Claimants  must 
indicate,  as  well,  whether  they  have 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
imderlying  these  proceedings. 

Purchasers  not  identified  by  the  ERA 
audit  will  be  required  to  provide  specific 
information  as  to  the  date,  place,  and 
volume  of  products  purchased,  the  name 
of  the  firm  ttom  which  the  purchase  was 
made,  and  the  extent  of  any  injury 
alleged.  A  purchaser  must  indicate,  as 
well,  how  it  used  the  Northeast  product, 
i.e.,  whether  it  was  a  reseller  or  ultimate 
consumer.  Each  applicant  must  also 
state  whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period,  and  must  provide  the  names  and 
addresses  of  any  other  owners.  If  there 
had  been  a  change  in  ownership,  the 
applicant  should  either  state  the  reasons 
why  therefund  should  be  paid  to  the 
apijlicant  rather  than  the  other  owners 
or  provide  a  signed  statement  from  the 


other  owners  indicating  that  they  do  not 
claim  a  refund. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
who  believes  that  its  apphcation 
contains  confidential  information  must 
so  indicate  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  that  the  applicant  claims  is 
confidential  has  been  deleted.  Each 
application  must  also  include  the 
following  statement-  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief"  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addiUon. 
the  appUcant  should  furnish  us  with  the 
name  and  telephone  number  of  a  person 
who  may  be  contacted  by  this  Office  for 
additional  information  concerning  the 
application.  All  apphcations  shoiUd 
refer  to  Case  Number  HEF-0137 
(Northeast)  and  should  be  sent  to:  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Ave.,  S.W„ 
Washington.  D.C.  20585. 

It  is  therefore  ordered  that: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Northeast  Petroleum 
Industries  pursuant  to  the  consent  order 
executed  on  June  19, 1979.  may  now  be 
filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  pubhcation  of 
this  Decision  and  Order  in  the  Federal 
Register. 

(3)  This  is  a  final  order  of  the 
Department  of  Energy. 

Dated:  August  20, 1985.  '- 

George  B.  Brsznay, 

Director,  Office  of  Hearings  and  Appeals. 

Appendix 
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Implementation  of  Special  Refund 
Procedures;  VGS  CoipVSouthland  Oil 
Co. 

AQENCV:  Office  of  Hearings  and 
Appeals,  DOE. 


action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refund  from  funds 
obtained  from  VGS  Corporation/ 
Southland  Oil  Company,  Young  Refining 
Corporation,  and  Macmillan  Ring-Free 
Oil  Co.,  Ina.  in  settlement  of  all  issues 
regarding  each  firm's  appUcation  of  the 
federal  petroleum  price  and  allocation 
regulations. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by 
November  29, 1985.  should 
conspicuously  display  a  reference  to 
case  number  HEF-0225  (VGS),  HEF- 
0228  (Young),  or  HEF-0506  (Macmillan). 
and  should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  D.C  20585. 

FOR  FURTMBI  INFORMATION  CONTACT: 

Geoffrey  D.  Stein.  Office  of  Hearing* 
and  Appeals,  1000  Independence 
Avenue,  SW..  Washington,  D.C  2058S 
(202)252-6602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  S  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energj-,  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
forth  below.  The  Decision  and  Order 
establishes  procediu^s  to  distribute 
funds  obtained  as  a  result  of  consent 
orders  between  the  DOE,  VGS 
Corporation,  Young  Refining 
Corporation,  and  Macmillan  Ring-Free 
Oil  Co..  Inc.  (the  consent  order  firms). 
The  consent  orders  settled  all  disputes 
between  the  DOE  and  the  consent  order 
firms  concerning  possible  violations  of 
DOE  price  and  allocation  regulations 
with  respect  to  each  firm's  sales  of 
refined  petroleum  products  to  its 
customers  in  certain  periods  during  the 
federal  regulation  of  petroleum  prtiducts. 

Any  members  of  the  pubUc  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund.  All  Applications  should  be 
postmarked  by  November  29. 1985,  and 
should  be  sent  to  the  address  set  fordi  at 
the  beginning  of  this  notice. 
Applications  for  refunds  must  be  filed  in 
duplicate  and  these  applications  wiU  be 
made  available  for  public  inspection 
between  the  hours  of  IKX)  and  5:00  p.m.. 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234. 1000 
Independmce  Avenue.  SW., 
Washington.  D.C  20585. 
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Dated:  August  21. 1985. 
Geot^  B.  Braznay. 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 
August  21. 1985. 

Names  of  Cases:  VGS  Corporation, 
Young  Refining  Corporation,  Macmillan 
Ring-Free  Oil  Co..  Inc. 

Dates  of  Filing:  October  13. 1983, 
October  13, 1983,  July  25, 1984. 

Case  Numbers:  HEF-0225,  HEF-0228, 
HEF-0506. 

TTie  procedural  regulations  of  the 
Department  of  Energy  (DOE)  permit  the 
Economic  Regulatory  Administration 
(ERA)  to  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  procedures  for 
distributing  funds  received  as  a  result  of 
an  enforcement  proceeding  involving 
alleged  violations  of  DOE  regulations. 
See  10  CFR  Part  205,  Subpart  V.  In 
accordance  with  these  regulatory 
provisions,  the  ERA  filed  Petitions  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  consent 
orders  entered  into  with  VGS 
Corporation  fVGS),  Young  Refining 
Corporation  (Young),  and  Macmillan 
Ring-Free  Oil  Co.,  Inc.  (Macmillan) 
(hereinafter  referred  to  collectively  as 
the  consent  order  firms). 

I.  Background 

The  consent  order  firms  were 
"refiners"  of  petroleum  products  as  that 
term  was  defined  in  10  CFR  212.31. 
During  the  consent  order  period,  the 
consent  order  firms  engaged  in  the 
production,  refining,  and  marketing  of 
products  covered  by  the  federal 
petroleum  price  and  allocation 
regulations  set  forth  in  10  CFR  Part  212. 
The  ERA  audited  the  consent  order 
firms  to  determine  their  compliance  with 
these  regulations.  During  the  course  of 
the  audit  process,  each  firm  entered  into 
a  consent  order  with  the  DOE,  whereby 
the  firm  agreed  to  remit  funds  to  the 
DOE  to  resolve  all  issues  involving  its 
compliance  with  the  regulations  during 
the  consent  order  period. 

VGS  agreed  to  refund  $1,010,000  to 
resolve  all  issues  regarding  its 
application  of  the  price  regulations 
during  the  period  December  1, 1973  to 
January  27, 1981.  >  Notice  of  this 
proposed  consent  order  was  published 
for  public  conunent  at  46  FR  35963 
(1981).  Comments  were  filed  by  five 


interested  parties.*  This  proposed 
consent  order  was  adopted  without 
modification  as  a  final  order  of  the  DOE 
on  September  1, 1981.  46  FR  43873  (1981). 

Young  agreed  to  refund  $75,000  to 
resolve  all  issues  regarding  its 
application  of  the  price  regulations 
during  the  period  August  19, 1973  to 
April  30, 1974.  Notice  of  this  proposed 
consent  order  was  published  for  public 
comment  at  46  FR  10976  (1981),  and  one 
comment  was  filed  by  Hercules 
Incorporated  of  Wilmington,  Delaware. 
The  consent  order  was  subsequently 
adopted  without  modification  as  a  final 
order  of  the  DOE. 

Macmillan  agreed  to  refund  $1,550,000 
to  resolve  all  issues  regarding  its 
apphcation  of  the  price  and  allocation 
regulations  during  the  period  August  19, 
1973  to  January  27, 1981.  Notice  of  this 
proposed  consent  order  was  published 
for  public  comment  at  47  FR  34182 
(1982).  Comments  were  received  from 
several  interested  parties.  The  proposed 
consent  order  was  adopted  without 
modification  as  a  final  order  of  the  DOE 
on  November  4, 1982.  47  FR  50081  (1982). 
After  the  consent  order  was  finalized, 
the  ERA  determined  that  $299,721 
should  be  distributed  from  the 
Macmillan  consent  order  fund  to  six 
end-user  purchasers  of  "general  refinery 
products".*  ERA'S  Petition  in  the 
Macmillan  proceeding  covers  the 
remaining  $1,250,279  in  the  escrow 
account  deposited  with  the  DOE. 

On  April  17, 1985.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  funds  that  had  been 
deposited  with  the  DOE  by  the  consent 
order  firms.  50  FR  16132  (April  24, 1985). 
In  the  PD&O,  we  described  a  two-stage 
process  for  disbursing  refunds.  In  the 
first  stage,  refunds  would  be  made  to 
identifiable  purchasers  of  covered 
products  who  may  have  been  injured  by 
a  consent  order  firm's  pricing  practices 
during  the  applicable  consent  order 
period.  This  decision  describes  the 
information  that  purchasers  of  a  consent 
order  firm's  petroleum  products  should 
submit  in  order  to  demonstrate 
eligibility  for  a  portion  of  the  consent 
order  funds.  After  these  meritorious 


'  VGS  marketed  all  of  its  petroleum  products ' 
under  the  name  Southland  Oil  Company. 


•  The  five  VGS  commentera  were:  Miller 
Transporters,  Inc.  of  Jackson.  Mississippi;  the 
Jackson,  Mississippi  Municipal  Airport  Authority; 
the  Mississippi  State  Highway  Department:  Mrs. 
Jessie  C  Vaughaa  Jr.  of  Yazoo  City,  Mississippi: 
and  Mr.  Travis  Fitts  of  Kosciusko,  Mississippi. 

»  The  six  end-user  finns  were:  California- 
Portland:  United  States  Defense  Fuel  Supply  Center 
General  Carbon  Company:  Nevada  Power 
Company:  Salt  River  Project:  and  Southern 
California  Edison  Company.  The  "general  refinery 
products"  sold  by  Macmillan  consisted  of  lub«  oils, 
residual  fuel  oil.  naphtha,  and  jet  fuel 


claims  are  paid,  a  second  stage  may 
become  necessary  if  funds  remain. 

Comments  were  solicited  regarding 
the  proposed  refund  procedures  outlined 
in  the  PD&O.  Nine  states,  Southern 
California  Edison  Company,  the 
Jackson.  Mississippi  Mimicipal  Airport 
Authority,  and  Tenneco  Oil  Company 
filed  comments  in  response  to  the 
PD&O.*  These  comments  are  discussed 
in  the  following  presentation  of  the 
procedures  we  are  adapting.  In  addition, 
each  of  the  nine  states  commented  on 
the  distribution  of  residual  funds  in  a 
second-stage  proceeding.  The 
formulation  of  procedures  for  the  final 
disposition  of  tny  funds  remaining  after 
meritorious  claims  have  been  paid  will 
necessarily  depend  on  the  size  of  the 
fund.  See  Office  of  Enforcement.  9  DOE 
1 82,508  (1981).  Accordingly,  it  would  be 
premature  for  us  to  address  at  this  time 
the  issues  raised  by  the  states' 
comments  concerning  disposition  of 
second-stage  ftutds. 

n.  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  fonnulating  and 
implementing  plans  to  distribute  funds 
received  as  a  result  of  an  enforcement 
proceeding.  10  CFP  Part  205.  Subpart  V. 
The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  is  imable  to 
identify  readily  those  p  ersons  who  likely 
were  injured  by  alleged  overcharges  or 
to  ascertain  readily  the  amount  of  such 
persons'  injuries.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refimds  see 
Office  of  Enforcement,  9  DOE  \  82.508 
(1981).  and  Office  of  Enforcement,  8 
DOE  9  82.597  (1981). 

A.  Crude  Oil  Claims 

The  Macmillan  consent  order  resolves 
the  firm's  alleged  violations  of  both  the 
petroleum  price  and  allocation 
regulations.  With  regard  to  the 
allocation  regulations,  the  consent  order 
specifically  settled  alleged  violations  of 
the  DOE  Crude  Oil  Entitlements 
Program  uncovered  during  the  audit  of 
Macmillan.  In  the  PD&O.  we  proposed 
dividing  the  Macmillan  consent  order 
fund  into  two  pools.  We  tentatively 
decided  to  set  aside  a  pro  rata  portion  of 
the  consent  order  fund  for  claims  filed 
by  Entitlements  Program  participants 
and  their  downstream  customers.  We 
also  stated  that  those  funds  would  be 


*  Arkansas,  Delaware,  Iowa,  Louisiana.  North 
Dakota,  Rhode  Island,  and  West  Virginia  submitted 
comments  as  a  group.  Texas  and  Florida  each  filed 
separate  comments. 
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distributed  in  accordance  with  the 
OHA's  findings  in  the  Department  of 
Energy  Stripper  Well  Litigation 
regarding  the  incidence  of  injury  arising 
from  crude  oil  overcharges.  Since  the 
PD&O  was  issued,  however,  the  OHA 
has  completed  its  fact-finding  in  the 
Stripper  Well  proceeding,  and  the 
Department  of  Energy  has  established 
its  policy  regarding  the  future 
distribution  of  funds  received  in 
settlement  of  alleged  crude  oil 
overcharges.  50  FR  27400  (July  2, 1985). 
In  view  of  the  DOE's  recommendation 
that  the  overcharges  in  the  Stripper 
Well  proceeding  would  be  best 
distributed  on  an  indirect  basis  by  the 
Congress  of  the  United  States,  the  OHA 
intends  to  place  all  crude  oil  funds 
received  pursuant  to  Subpart  V  into  an 
escrow  account  for  similctr  indirect 
distribution.  50  FR  at  27403.  In 
accordance  with  this  policy,  a  pro  rata 
portion  of  the  Macmillan  consent  order 
fund — $449,500  plus  accrued  interest — 
will  be  pooled  with  other  crude  oil 
consent  order  funds  for  future 
distribution.' 

Tenneco  Oil  Company  (Tenneco)  filed 
comments  requesting  clarification  of  the 
scope  of  the  Macmillan  consent  order 
regarding  alleged  crude  oil  violations. 
Specifically,  Tenneco  wishes  to  know 
whether  the  consent  order  covers  crude 
oil  transactions  which  may  have 
occurred  during  the  consent  order  period 
but  before  the  Entitlements  Program 
began  in  September  1974.  In  response  to 
this  inquiry  we  examined  the  Macmillan 
consent  order  and  a  previous  Notice  of 
Probable  Violation  issued  by  the  ERA  to 
Macmillan  concerning  alleged 
Entidements  Program  violations.  We 
have  determined  that  Macmillan's 
alleged  violations  involved  the  firm's 
reporting  of  crude  milk  receipts  and  runs 
to  stills  as  a  refiner,  and  that  the  firm 
apparently  did  not  engage  in  crude  oil 
sales  at  any  time  during  the  consent 
order  period.  Furthermore,  Tenneco  has 
not  suggested  that  it  purchased  crude  oil 
from  Macmillan  during  this  period.  We 
therefore  do  not  expect  to  receive  any 
claims  in  this  proceeding  relating  to 
crude  oil  transactions  which  occurred 
prior  to  the  onset  of  the  Entidement 
Program. 

B.  Refined  Products  Claims 

The  remaining  $800,779  of  the 
Macmillan  consent  order  fund,  as  well 
as  all  of  the  VGS  and  Young  consent 
order  funds,  relate  to  alleged  violations 


of  refmed  products  pricing  and 
allocation  regulations.  During  the  first 
stage  in  the  refimd  process,  consent 
order  funds  will  be  distributed  to 
claimants  who  satisfactorily 
demonstrate  that  they  have  been 
adversely  affected  by  alleged 
overcharges  in  sales  of  covered 
products.  As  in  many  prior  special 
refund  cases,  we  will  adopt  certain 
presumptions.  First,  we  will  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  products  made  by  the 
consent  order  firms.  We  will  therefore 
calculate  refunds  based  on  a  per-gallon, 
volumetric  refund  amount.  Second,  we 
will  adopt  a  presumption  of  injury  with 
respect  to  small  claims. 

I^sumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e]  of  those  regulations  states 
that: 

[ijn  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resoKing  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
to  be  adopted  in  this  case  will  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  will 
enable  the  OHA  to  consider  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

A  claimant  will  be  eligible  to  receive  a 
refund  equal  to  the  documented  number 
of  gallons  of  covered  products  it  bought 
from  a  consent  order  firm  during  the 
applicable  consent  order  period, 
multiplied  by  a  volumetric  percentage. 
This  percentage  is  computed  by  dividing 
the  amount  of  each  consent  order  fund 
by  the  total  number  of  gallons  of 
covered  products  sold  by  each  firm 
during  the  consent  order  period.  The 
calculation  of  the  volumetric  percentage 
for  the  three  consent  order  funds  is 
presented  in  the  following  table: 


Finn 


*  The  Macmillan  audit  fllet  indicate  that  29 
percent  of  Macmillan's  total  alleged  overcharges 
related  to  alleged  entitlements  violations.  Twenty- 
nine  percent  of  the  total  $1,550,000  consent  order 
fund  equals  S449.500. 
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t.001434 
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In  addition,  interest  which  has 
accrued  on  the  consent  order  funds  will 


be  applied  to  each  paid  refund  on  a  pro 
rata  basis. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  by  a  consent  order  firm 
were  spread  equally  over  all  gallons  of 
product  marketed  by  that  firm.  In  the 
absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
detemiining  its  prices.  However,  we  also 
recognize  that  the  impact  on  an 
individual  purchaser  may  have  been 
greater  than  the  pro  rata  amount 
determined  by  the  volumetric 
presumption.  Certain  purchasers  may 
believe  that  they  suffered 
disproportionate  injury  as  a  result  of  a 
firm's  pricing  practices  during  the 
consent  order  period.  Any  such 
purchaser  may  file  a  refund  application 
requesting  an  amount  greater  than  that 
calculated  using  the  volumetric 
presumption,  provided  that  the  claimant 
documents  the  disproportionate  impact 
on  it  of  the  alleged  overcharges.  See. 
e.g.,  Sid  Richardson  Carbon  and 
Gasoline  Co.  and  Richardson  Products 
Co. /Siouxland  Propane  Co..  12  DOE 
\  85,054  (1984),  and  cases  cited  therein 
at  88.164. 

In  the  PD&O,  we  tentatively 
determined  that  resellers  and  retailers 
seeking  refunds  totalling  $5,000  or  less 
under  the  volumetric  presiunption  would 
not  be  required  to  demonstrate  further 
any  injury  resulting  from  the  alleged 
overcharges.  The  State  of  Texas  filed 
comments  opposing  adoption  of  this 
presumption.  Texas  aigues  that  the 
OHA  would  unjusdy  enrich  small 
claimants  by  not  requiring  a  showing  of 
injury  of  all  refund  applicants,  and  it 
contends  that  first-stage  refunds  should 
be  paid  only  to  those  parties  who  can 
prove  that  diey  did  not  pass  on  the 
alleged  overcharges,  regardless  of  the 
amount  of  the  claim.  We  have 
considered  this  comment  but  remain 
convinced  that  the  small-claims 
presumption  is  sound. 

The  adoption  of  a  presumption  of 
injury  for  smaller  claims  is  based  on  a 
number  of  important  considerations. 
First  because  of  the  complexity  of  the 
pricing  issues  involved  and  the  time 
elapsed  since  the  alleged  overcharges 
took  place,  attempts  at  restitution  to 
deserving  parties  necessarily  will  be 
inexact.  See  Citronelle-Mobile 
Gathering,  Inc.  v.  Edwards,  669  TJZA  717. 
722-23  rreCA  1982).  It  is  our  experience 
in  similar  refund  proceedings  that  the 
presumption  of  injury  enables  parties 
who  likely  were  injured  to  claim 
refunds.  We  note  that  in  past  refund 
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proceedings  the  OHA  has  anal>'zed 
extensively  the  issue  of  cost  absorption 
by  smaller  purchasers  of  petroleum 
products.  See,  e.g.,  Economic  Regulatory 
AdministraUcn:  In  the  Matter  of 
Standard  Oil  Company  (Indiana),  10 
DOE  f  85.048  (1982)  (Amoco)  at  88.205- 
209.  We  have  found  that  in  cases  of 
alleged  overcharges  by  refiners  such  as 
these  consent  order  firms,  retailers  were 
probably  injured  to  some  degree  in  that 
they  were  unable  to  pass  along  all  cost 
increases  to  their  customers.  Amoco  at 
88,206.  We  cannot  expect  individual 
purchasers  to  be  capable  of  producing 
similar  findings,  since  our  analysis  was 
complex  and  involved  data  from  many 
different  sources.  Along  with  these 
factors,  we  must  also  consider  the 
concerns  raised  in  the  PD&O  regarding 
the  cost  to  each  firm  of  gathering  all  the 
information  necessary  to  prove  injury 
and  the  cost  to  the  OHA  of  analyzing  it. 
In  view  of  the  conclusion  that  smaller 
claimants  bore  some  impact  of  the 
alleged  overcharges,  and  the  fact  that 
failure  to  allow  simplified  application 
procedures  for  small  claims  would 
deprive  injured  parties  of  the 
opportunity  to  receive  refunds,  we 
conclude  that  the  small  claims 
presimiption  should  be  adopted. 

In  the  PD&O,  we  tentatively 
determined  that  although  we  would 
grant  smaller  refunds  without  requiring 
claimants  to  demonstrate  injury,  reseller 
and  retailer  claims  above  a  certain  level 
would  be  required  to  show  that  the  firm 
was  injured  by  the  alleged  overcharges. 
The  Jackson,  Mississippi  Municipal 
Airport  Authority  (Authority)  filed 
comments  objecting  to  the  requirement 
that  larger  claimants  demonstrate  injury. 
The  Authority  argues  that  it  is  imfair  to 
require  a  detailed  showing  of  injury  for 
larger  claims,  since  if  a  firm  with 
relatively  large  purchases  is  presumed 
to  have  been  injured  in  purchases  up  to 
a  threshold  amount,  that  firm  must  have 
been  injured  in  its  purchases  above  the 
threshold  as  well.  The  Authority  further 
states  that  the  injury  requirement  will 
force  a  firm  to  examine  its  records 
twice:  first  to  determine  the  magnitude 
of  its  potential  refund,  and  second  to 
establish  that  it  incurred  injury  if  the 
potential  refund  is  above  the  threshold 
level. 

The  Authority's  comments  do  not 
convince  us  that  we  should  pay  all 
refund  claims  regardless  of  amount 
without  requiring  a  showing  of  injury. 
As  stated  Supra,  the  presumption  of 
injury  for  smaller  claims  is  based  on  the 
likelihood  that  small  resellers  and 
retailers,  many  of  whom  are  unable  to 
prove  injury  individually,  were 
nevertheless  injured  by  the  settled 


pricing  practices.  However,  we  have 
found  that  larger  claimants  are  better 
equipped  to  prove  injury  because  they 
generally  have  greater  resources  and 
more  complete  records.  Furthermore, 
many  claimants  in  past  refund 
proceedings  seeking  refunds  above  the 
threshold  have  been  unable  to  prove 
injury  despite  their  attempts  to  do  so. 
See,  e,g..  Standard  Oil  Co.  (Indiana)/ 
Ashland  Oil  Inc.,  13  DOE  1 85.018 
(1985).  This  experience  suggests  that 
allowing  claimants  to  receive  large 
refunds  based  solely  on  their  purchases, 
without  requiring  a  detailed  showing  of 
injury,  would  potentially  enrich  these 
claimants  far  beyond  the  impact  of  the 
alleged  overcharges.*  We  therefore  have 
determined  that  claims  above  a 
threshold  level  must  be  accompanied  by 
a  detailed  showing  of  injury,  as  outlined 
below. 

Under  the  small  claims  presumption,  a 
claimant  who  is  a  reseller  or  retailer  will 
not  be  required  to  submit  any  additional 
evidence  of  iiqury  beyond  purchase 
volumes  if  its  refund  claim  is  based  on 
purchases  below  a  certain  level.  Several 
factors  determine  the  value  of  the 
threshold  below  which  a  claimant  is  not 
required  to  submit  any  further  evidence 
of  injury  beyond  volumes  purchased. 
One  of  these  factors  is  the  concern  that 
the  cost  to  the  applicant  and  the 
government  of  compiling  and  analysing 
information  sufficient  to  show  injiiry  not 
exceed  the  amount  of  the  refund  to  be 
gained.  In  these  cases,  where  the  refund 
amounts  are  fairly  low  and  the  early 
months  of  the  consent  order  periods  are 
many  years  past,  $5,000  is  a  reasonable 
value  for  the  threshold.  See  Texas  Oil  6r 
Gas  Corp.,  12  DOE  ^  85,069  (1984);  Office 
of  Special  Counsel:  In  the  Matter  of 
Conoco,  Inc.,  11  DOE  \  85.226  (1984),  and 
cases  cited  therein. 

A  reseller  or  retailer  which  claims  a 
refund  in  excess  of  $5,000  will  be 
required  to  document  its  injury.  While 
there  are  a  variety  of  means  by  which  a 
claimant  can  make  such  a  showing,  a 
firm  is  generally  required  to  show  that 
market  conditions  would  not  permit  it  to 
pass  through  the  increased  costs 
associated  with  the  alleged  overcharges. 
In  addition,  a  reseller  or  retailer  of 
petroleum  products  must  show  that  it 
maintained  a  "bank"  of  unrecovered 
costs,  in  order  to  demonstrate  that  it  did 
not  subsequently  recover  these  costs  by 
increasing  its  prices.  See,  e.g.,  Triton  Oil 
and  Gas  Corporation/Cities  Service 


Company,  12  DOE  f  85.107  (1984); 
Tenneco  Oil  Co./Mid-Continent 
Systems.  Inc..  10  DOE  \  85.009  (1982).  If 
actual,  contemporaneously  calculated 
cost  banks  are  not  available  due  to 
specific  circumstances,  we  will  accept 
other  types  of  information  which 
conclusively  prove  the  existence  of  cost 
banks  during  the  consent  order  period. 
For  example,  monthly  profit  margin  data 
may  in  some  cases  demonstrate  the 
existence  of  cost  banks.  See,  Husky  Oil 
Company,  13  DOE  \  85.045  (1985).  We 
emphasize  that  the  burden  of  proving 
the  existence  of  cost  banks  rests  with 
the  claimant,  regardless  of  what 
information  is  submitted.' 

We  find  ^t  end-users  or  ultimate 
consumers  whose  business  is  xmrelated 
to  the  petroleum  industry  were  injured 
by  the  alleged  overcharges  settled  in  the 
consent  orders.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
increased  cost  of  petroleum  products  on 
the  final  prices  of  non-petroleum  goods 
and  services  would  be  beyond  the  scope 
of  this  special  refund  proceeding.  See 
Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  the 
Matter  of  PVM  Oil  Associates,  Inc.,  10 
DOE  \  85.072  (1983);  See  also  Texas  Oil 
&  Gas  Corp.,  12  DOE  at  88,209  and 
cases  cited  therein.  We  have  therefore 
concluded  that  downstream,  end-user 
purchasers  of  a  consent  order  firm's 
petroleum  products  need  only  document 
their  purchase  volumes  in  order  to  make 
a  sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

Southern  California  Edison  Company 
(SCEC)  filed  comments  concerning  our 
statement  in  the  PD&O  that  six  ultimate 
consumers  of  Macmillan- products, 
including  SCEC.  have  already  received 
refunds  from  the  Macmillan  consent 
order  fund.  SCEC  states  that  contrary  to 
the  PD&O.  it  has  not  received  any 
refunds  based  on  its  purchases  from 
Macmillan.  As  detailed  in  the  PD&O.  the 
ERA  excluded  $299,721  from  its  Petition 
to  the  OHA  for  the  implementation  of 
Subpart  V  refund  procedures  with 
respect  to  the  Macmillan  consent  order 


*  in  additim.  the  Authoiity  presenU  no  evidence 
to  (upport  its  contention  that  die  propo«ed 
threshold  will  re«ult  in  an  increased  cost  to 
potential  refund  applicant*.  As  discussed  below,  we 
consider  the  need  to  minimize  the  expense  of 
applying  for  a  refund  aa  part  of  our  determination 
on  the  proper  threshold  level. 


'  Resellera  or  retailers  who  claim  a  refund  in 
excess  of  SS.000  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increases  will  be 
eligible  for  a  refund  up  to  the  $5,000  threshold, 
without  being  required  to  aubmit  further  evidence  of 
injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  t&JXO.  See 
Office  of  Eoforcemeot.  S  DOE  1 82.507  (ISSl)  «i 
85.396. 


funds.  See  VGS  Corporation  et  al.,  Nos. 
HEF-0225  et  a/..  (April  17. 1985) 
(Proposed  Decision)  at  2.  In  the  Petition, 
the  ERA  stated  that  this  excluded 
amount  would  be  refunded  to  six  end- 
user  customers.  See  note  3  supra. 
However,  the  PD&O  incorrectly  stated 
that  these  payments  have  already  been 
made.  We  now  understand  that  the  ERA 
intends  to  pay  refunds  to  the  six  end- 
users  when  Macmillan  has  completed  its 
scheduled  payments  to  the  DOE  escrow 
account  in  October  1986.  See  May  6. 
1985  memorandum  concerning  telephone 
conversation  between  Wendy  Clark, 
ERA.  and  Geoff  Stein.  OHA  Staff 
Analyst.  Since  the  ERA  specifically 
excluded  the  funds  earmarked  for  the 
six  end-users  from  the  Petition  to  the 
OHA.  these  firms  are  not  eligible  to 
apply  for  refunds  in  this  proceeding 
based  on  their  purchases  of  Macmillan's 
general  refinery  products.  See  note  3 
supra.  However,  other  end-users  who 
purchased  Macmillan  products  from 
resellers  may  be  eligible  to  apply  for 
refunds. 

Refund  applications  from  firms 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  agreement 
will  not  be  required  to  demonstrate  that 
the  firm  absorbed  the  alleged 
overcharges.  In  the  case  of  regulated 
firms,  e.g.,  public  utilities,  any 
overcharges  incurred  as  a  result  of 
alleged  violations  of  the  DOE 
regulations  would  routinely  be  passed 
through  to  their  customers.  Similarly, 
any  refunds  received  by  such  firms 
would  be  reflected  in  the  rates  they  are 
allowed  to  charge  their  customers. 
Refunds  to  agricultural  cooperatives  will 
likewise  directly  influence  the  prices 
charged  to  member  customers. 
Consequently,  these  firms  too  need  only 
document  their  purchase  volumes  from  a 
consent  order  firm  to  make  an  adequate 
showing  of  injury.  5ee  Office  of  Special 
Counsel,  9  DOE  \  82.538.  However, 
along  with  their  applications  these  firms 
should  provide  a  full,  detailed 
explanation  of  the  manner  in  which 
refunds  would  be  passed  through  to 
customers  and  how  the  appropriate 
regulatory  body  or  membership  group 
will  be  advised  of  the  applicant's  receipt 
of  a  refund. 

As  in  previous  cases,  we  find  that 
there  is  a  class  of  potential  claimants 
who  may  be  presumed  to  have  suffered 
no  injury  from  the  alleged  overcharges. 
Those  parties  are  firms  that  made  spot 
purchases  of  a  consent  order  firm's 
petroleum  products.^  See  Office  of 
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Special  Counsel.  10  DOE  |  85,048  (1982); 
Office  of  Enforcement,  8  DOE  f  82,597 
(1981)  (hereinafter  cited  as  Vickers).  As 
we  stated  in  Vickers: 

[TJhese  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  Vickers 
motor  gasoline  at  increased  prices  unless 
they  were  able  to  pass  thorugh  the  full 
amount  of  Vickers'  quoted  selling  price  at  the 
time  of  purchase  to  their  own  ciutomers. 

8  DOE  at  85,396-97.  We  believe  that 
the  same  rationale  applies  in  this  case. 
Consequently,  we  will  establish  a 
rebuttable  presumption  that  spot 
purchasers  were  not  injured  by  the 
pricing  practices  resolved  by  the 
consent  orders.  Thus,  a  spot  purchaser 
claimant  will  be  required  to  submit 
additional  evidence  sufficient  to 
establish  that  it  was  imable  to  recover 
the  prices  it  paid  to  a  consent  order  firm. 

As  in  previous  cases,  we  will  set  a 
minimum  refund  amoimt  to  potential 
claimants.  In  prior  refund  cases,  we 
have  not  granted  refunds  for  less  than 
$15.00  because  the  cost  of  issuing  such 
refunds  exceeds  the  restitutionary 
benefits  which  may  be  achieved.  See 
Amoco  at  88,214.  We  will  utilize  the 
same  minimum  refund  amount  in  the 
present  case. 

III.  Applications  for  Refund 

After  considering  the  comments 
received  concerning  the  first-stage 
refund  procedures  tentatively  adopted 
in  the  April  17, 1985  PD&O.  we  have 
concluded  that  the  proposed  procedures 
should  be  implemented,  as  outlined 
above.  We  shall  now  accept 
applications  refunds  fi-om  parties  who 
purchased  covered  products  from  the 
consent  order  firms  during  the  consent 
order  period. 

In  order  to  receive  a  refund,  each 
claimant  must  provide  a  monthly 
schedule  of  its  volume  of  purchases  fitim 
a  consent  order  firm  during  the 
applicable  consent  order  period.  If  no 
documentation  of  the  number  of  gallons 
purchased  is  available,  a  claimant  must 


•  We  will  except  from  (his  principle  cooperative 
organizations  which  made  spot  purchases  of 
products  from  the  consent  order  firms  and  resold 
these  products  to  their  members.  In  the  past,  we 


have  treated  refund  applications  by  cooperatives  as 
applications  made  on  behalf  of  their  members,  who. 
as  ultimate  consumers,  were  not  in  a  position  to 
pass  along  increased  costs.  Similarly,  any  refund 
received  by  a  cooperative  would  presumably  be 
passed  on  to  its  members,  in  the  form  of  either  a 
price  reduction  or  a  distribution  of  surplus  income. 
Office  of  Special  Counsel,  9  DOE  1 82.538  (1982)  at 
85.203.  See.  e.g..  Anadarko  Production  Co./Cities 
Service  Co.,  12  DOE  |  85.060  (1984).  Cooperative 
purchasers  therefore  will  be  presumed  to  have  been 
injured  in  spot  purchases  of  a  consent  order  finn's 
products  when  these  products  were  resold  to 
members.  Cooperatives  in  this  category  will  be 
eligible  to  apply  for  refunds.  These  firms  must 
explain  in  their  refund  applications  the  manner  in 
which  any  refunds  will  be  disU-ibuted  to  members. 


submit  a  detailed  estimate  of  its 
purchases.  Each  claimant  must  indicate 
its  level  in  the  consent  order  firms'  chain, 
of  distribution,  e.g.,  ultimate  consumer, 
reseller,  etc.  Each  applicant  must  also 
state  whether  there  has  been  a  change 
in  ownership  of  the  firm  during  or  since 
the  consent  order  period,  and  must 
provide  the  names  and  addresses  of  any 
other  owners.  If  there  has  been  a  change 
in  ownership,  the  applicant  should 
either  state  the  reasons  why  the  refund 
should  be  paid  to  the  applicant  rather 
than  the  other  owners  or  provide  a 
signed  statement  fit>m  the  other  owners 
indicating  that  they  do  not  claim  a 
refund.  If  a  reseller  or  retailer  claims  a 
refund  in  excess  of  $5,000.  it  must 
demonstrate  that  it  was  injured  by  the 
alleged  overcharges  by  submitting  the 
types  of  information  outlined  in  Section 
II  of  this  Decision. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  of  publication  of  this  Decision 
and  Order  in  the  Federal  Register.  A 
Copy  of  each  application  will  be 
available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
who  believes  that  its  apphcation 
contains  confidential  information  must 
so  indicate  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted.  Each  application  must  also 
include  the  following  statement:  "I 
swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief."  {See 
10  CFR  205.283(c):  18  U.S.C  1 1001.  In 
addition,  the  applicant  should  provide 
the  name  and  telephone  number  of  a 
person  who  may  be  contacted  by  the 
OHA  for  additional  information 
concerning  the  application. 

Applications  should  refer  to  Case 
Number  HEF-0225  (VGS).  HEF-02P8 
(Young),  or  HEF-0506  (Macmillan|.  and 
should  be  sent  to:  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington.  D.C.  20585. 

It  is  therefore  ordered  that 

(1)  Applications  for  Refund  from  the 
ftmds  remitted  to  the  Department  of 
Energy  pursuant  to  the  VGS 
Corporation,  Young  Refining 
Corporation,  and  Macmillan  Ring-Free 
Oil  Co.,  Inc.  consent  orders  may  not  be 
filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
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this  Decision  and  Order  in  the  Federal 
Register. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Dated:  August  21. 1985. 
(FR  Doc.  85-207B2  Filed  8-29-85;  8:45  am] 

BtLLMMCOOE  MSO-Ot-W 


Proposed  Refund  Procedures; 
REAPCO 

agency:  Office  of  Hearings  and 

Appeals.  DOE. 

action:  Notice  of  Proposed 

L-nplementation  of  Special  Refiuid 

Procedures  and  Solicitation  of 

Comments. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $125,000.00  (plus 
accrued  interest]  obtained  as  the  result 
of  a  consent  order  between  the  DOE  and 
Resources  Extraction  and  Processing 
Company  (REAPCO).  The  funds  wiU  be 
distributed  to  refund  applicants  who 
purchased  natural  gas  liquids  and 
natural  gas  liquid  products  from 
REAPCO  during  the  settlement  period 
(October  1, 1978  throu^  January  28, 

1981). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  by  [30  days  from  date 
of  publication  in  the  Federal  Register] 
and  should  be  addressed  to:  Office  of 
Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  D.C  20585.  All 
comments  should  display  conspicuously 
a  reference  to  Case  No.  HEF-C574. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  Wieker.  Deputy  Director  or 
Irene  Bleiweiss,  Attorney,  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
Washington.  D.C.  20585.  (202)  252-2400. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  {  205,2a2(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  bdow.  The  Proposed 
Decision  and  Order  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
monies  obtained  from  Resources 
Extraction  and  Processing  Company 
(REAPCO).  REAPCO,  the  operator  and 
partial  owner  of  the  Bayou  Vista  Gas 
Plant  in  St  Mary  Parish.  Louisiana, 
entered  into  a  Consent  Order  to  settle 
possible  pricing  violations  with  respect 
to  its  sales  of  petroleum  products  from 
October  1. 1978  through  fanuary  28. 1981. 
Under  the  terms  of  the  Consent  Order, 


REAPCO  has  remitted  $125,000.00  which 
is  being  held  in  an  interest-bearing 
escrow  account  pending  determination 
of  its  proper  distribution. 

The  DOE  proposed  that  the  REAPCO 
consent  order  fond  be  distributed  in  a 
two  stage  refund  proceeding.  The  first 
stage  will  attempt  to  refund  moneys  to 
customers  who  can  document  their 
purchases  of  REAPCO  products.  The 
Proposed  Decision  and  Order  provides 
that  the  funds  will  be  distributed  to 
successful  claimants  based  on  the 
number  of  gallons  of  products  which 
they  purchased  and  the  extent  to  which 
they  can  prove  that  they  were  injured  by 
the  alleged  overdiarges.  After 
meritorious  claims  are  paid  in  the  first 
stage,  second-stage  refund  procedures 
may  become  necessary  to  distribute  any 
remaining  funds. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received 
will  be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  to  5:00 
p.m..  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Docket 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  D.C  2(»B5. 

Dated:  August  22. 1985 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Dedsion  and  Order  of  the 
Departmeot  of  Energy 

Proposed  Special  Refund  Procedures 
August  22, 1985. 

Name  of  Case:  Resources  Extraction 
and  Processing  Company. 

Date  of  Filing:  March  19, 1985. 

Case  Number  HEF-0574. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  See  10  CFR  Part  205, 
Subpart  V.  Such  procedures  enable  the 
DOE  to  refund  monies  to  those  injured 
by  alleged  violations  of  the  DOE  pricing 
regulations. 

On  March  19, 1985.  the  ERA  requested 
that  the  OHA  formulate  and  implement 


procedures  to  distribute  funds  which  it 
received  pursuant  to  a  consent  order 
witfi  Resources  Extraction  and 
Processing  Company  (REAPCO).  The 
Proposed  Decision  contains  the 
procedures  which  the  OHA  has 
tentatively  formulated  to  distribute  that 
consent  order  fund. 

I.  Background 

Ehiring  the  settlement  period  (October 
1, 1978  through  January  28, 1981) 
REAPCO  operated  and  owned  a  partial 
interest  in  ^e  Bayou  Vista  Gas  Plant  in 
St.  Mary  Parish.  Louisiana.  According  to 
the  record  in  this  case.  REAPCO's  sales 
of  products  recovered  at  that  plant  were 
its  only  sales  of  regulated  products. 
From  October  1978  until  Jidy  1979. 
REAPCO  sold  natural  gas  liquids  (NGL). 
In  July  1979.  REAPCO  began  to 
fractionate  all  of  its  NGL  into  natural 
gas  liquid  products  (NGLPs)  and.  from 
that  time  onward.  REAPCO  sold  NGLPs. 
including  propane,  butane,  and  natural 
gasoline. 

On  January  21, 1983,  the  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to 
REAPCO  alleging  that,  from  October 
1978  through  December  1980,  REAPCO 
charged  prices  for  NGL  and  NGLPs  in 
excess  of  those  permitted  under  the 
DOE  regulations.  In  order  to  settle  the 
claims  made  in  the  I^O  and  any  other 
claims  by  the  DOE  which  might  have 
arisen  from  REAPCO's  activities 
between  October  1, 1978  and  January  28. 
1981.  REAPCO  and  the  DOE  entered 
into  a  Consent  Order  on  August  10. 1984. 
Pursuant  to  that  Consent  Order, 
REAPCO  refunded  the  sum  of 
$125,000.00  to  the  DOE. 

IL  Jurisdiction  and  Aathoiity  to  Fashion 
Refund  Procedures 

The  general  guidelines  which  the 
OHA  may  use  to  fomnilate  and 
implement  a  plan  to  distribute  funds 
received  as  the  result  of  a  consent  order 
are  set  forth  in  10  CFR  Part  205,  Subpart 
V.  The  Subpart  V  process  may  be  used 
in  situations  where  the  DOE  is  unable 
readily  to  identify  the  persons  who  may 
have  been  injured  as  a  result  of  alleged 
or  adjudicated  violations  or  to  ascertain 
the  amount  of  each  person's  injiuies.  For 
a  more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement. 
9  DOE  1  82.508  (1961),  and  Office  of 
Enforcement,  8  DOE  \  82.597  (1981). 

We  have  considered  the  ERA's 
petition  to  implement  a  Subpart  V 
proceeding  with  respect  to  tfie  REAPCO 
consent  order  fund  and  have  determined 
that  such  a  proceeding  is  appropriate  in 
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this  case.  Accordingly,  will  grant  the 
ERA'S  petition  to  implement  a  Subpart  V 
proceeding  and  propose  to  utilize  the 
procedures  set  forth  in  this  Proposed 
Decision. 

III.  Proposed  Refund  Procedures 

We  propose  to  use  a  two  stage 
process  to  distribute  the  consent  order 
monies.  The  first  stage  will  attempt  to 
refund  monies  to  those  who  purchased 
REAPCO  products  during  the  settlement 
period.  Such  purchasers  must  file  claims 
and  document  their  purchases  in  order 
to  be  eligible  for  a  portion  of  the  consent 
order  fund.  In  addition,  purchasers  will 
be  required  to  prove  that  they  were 
injured  by  the  alleged  overcharges — i.e. 
that  they  did  not  pass  any  such 
overcharges  on  to  their  own  customers. 

After  meritorious  claims  are  paid  in 
the  first  stage,  a  second  stage  may 
become  necessary  to  distribute  any 
remaining  funds.  See  generally  Office  of 
Special  Counsel.  10  DOE  |  85,048  (1982). 
We  will  not  determine  second  stage 
refund  procedures  at  this  time  because 
such  procedures  will  necessarily  depend 
on  the  size  of  the  fund  remaining  after 
first  stage  procedures  are  completed. 

/.  Refunds  to  Identifiable  Purchasers 

During  the  first  stage  of  the  refund 
process,  we  prepose  to  distribute  the 
REAPCO  consent  order  fund  to 
claimants  who  satisfactorily 
demonstrate  that  they  were  injured  by 
REAPCO's  alleged  overcharges. 
According  to  REAPCO,  it  sold  all  of  its 
products  to  one  marketing  company: 
Gas  Producers  Liquids.  Telephone 
Conversation  between  Irene  Bleiweiss. 
OHA  Staff  Attorney  and  Richard  C. 
Green,  Counsel  for  REAPCO  (July  24, 
1985).  The  audit  file,  which  provided  the 
basis  for  the  PRO  issued  to  REAPCO, 
indicates  that  Gas  Producers  Liquids 
sold  a  portion  of  the  REAPCO  products 
to  Mobil.  However,  there  may  be 
additional  indirect  purchasers.  We  will 
accept  applications  from  all  parties  who 
can  demonstrate  that  they  purchased 
products  which  originated  with 
REAPCO. 

In  order  to  be  eligible  to  receive  a 
refund,  claimants  will  have  to  file  an 
application  and,  with  three  exceptions 
discussed  later  in  this  Proposed 
Decision,  show  the  extent  to  which  they 
have  been  injured  by  the  alleged 
overcharges.  To  the  extent  that  any 
individual  or  firm  can  establish  injury,  it 
will  be  eligible  for  a  share  of  the  consent 
order  fund.  While  there  are  a  variety  of 
ways  in  which  a  showing  of  injury  may 
be  made,  a  reseller  will  generally  be 
required  to  demonstrate  that  during  the 
period  covered  by  the  Consent  Order,  it 
had  "banks"  or  unrecovered  product 


costs  which  were  at  least  equal  to  the 
amount  of  the  refimd  claimed,  and  that 
it  did  not  pass  these  costs  through  to  its 
own  customers.  A  reseller  might 
establish  that  it  absorbed  the  alleged 
overcharges  by  showing,  for  example, 
that  market  conditions  would  not  permit 
it  to  increase  its  prices  to  pass 
additional  costs  through  to  its  own 
customers.  Office  of  Enforcement,  10 
DOE  \  85,056  (1983);  Office  of 
Enforcement.  10  DOE  I  85.029  (1982).  If  a 
reseller  of  REAPCO  products  passed  the 
alleged  overcharges  tiut>ugh  to  its  own 
customers,  then  these  indirect  customers 
will  be  entitled  to  a  refund  if  they 
themselves  can  prove  injury.  Therefore, 
we  will  permit  customers  who  indirectly 
purchased  REAPCO  products  as  well  as 
those  who  purchased  directly  from 
REAPCO  to  file  applications  for  refunds. 

We  propose  to  adopt  three 
presumptions  of  injury  which  have  been 
used  in  may  previous  special  refund 
cases.  First  we  will  presume  that  end- 
users  or  ultimate  consumers  of  REAPCO 
products  whose  businesses  are 
unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges. 
Second,  we  will  presume  that  applicants 
who  are  claiming  small  refunds  ($5,000 
or  less)  were  injured  by  the  alleged 
overcharges.  Finally,  we  will  not  require 
a  showing  of  injury  from  agricultural 
cooperatives  which  passed  the  alleged 
overcharges  on  to  their  end-user 
members,  provided  that  these 
cooperatives  comply  with  standards  set 
forth  later  in  the  Proposed  Decision. 
These  presumptions  will  permit 
claimants  to  apply  for  refunds  without 
incurring  disproportionate  expenses  and 
will  enable  the  OHA  to  use  its  limited 
resources  most  effectively. 

a.  End-Users.  We  propose  that  end- 
users  or  ultimate  consumers  whose 
businesses  are  unrelated  to  the 
petroleum  industry  will  not  be  required 
to  show  injury.  See  Texas  Oil  &  Gas 
Corp..  12  DOE  %  85,069  at  88,209  (1984). 
Customers  in  this  group  might  include, 
for  example,  businesses  and  individuals 
who  purchased  propane  for  heating 
purposes.  The  fuel  costs  of  such  end- 
users  are  only  one,  indistinguishable 
component  of  their  prices  for  goods  and 
ser\'ices.  Unlike  regulated  firms  in  the 
petroleum  industry,  other  businesses 
were  not  subject  to  price  controls  during 
the  consent  order  period  and  were  not 
required  to  keep  records.  Thus,  an 
analysis  of  the  impact  of  the  increased 
cost  of  petroleum  products  on  the  final 
prices  of  non-petroleum  products  and 
services  would  be  beyond  the  scope  of  a 
refund  proceeding.  Id.  Therefore,  such 
end-users  who  document  their  purchase 
volumes  of  REAI^O  products  during  the 
consent  order  period  will  be  found  to 


have  made  a  sufficient  showing  of 
injury.  On  the  other  hand,  refund 
applicants  who  were  subject  to  the  DOE 
regulatory  program  will  be  required  to 
provide  a  detailed  demonstration  that 
they  were  injured,  with  the  exception  of 
those  making  small  claims. 

b.  Applicants  Claiming  a  Refund  of 
$5,000  or  Less.  We  recognize  that 
making  a  showing  of  injury  may  be  too 
complicated  and  burdensome  for 
resellers  who  purchased  relatively  small 
amounts  of  REAPCO  products.  For 
example,  such  firms  may  have  limited 
accounting  and  data-retrieval 
capabilities  and  may  therefore  be 
unable  to  produce  the  records  necessary 
to  prove  the  existence  of  banks  of 
unrecovered  costs,  or  that  they  did  not 
pass  on  the  alleged  overcharges  to  their 
own  customers.  We  also  are  concerned 
that  the  cost  to  the  applicant  and  to  the 
government  of  compiling  and  analyzing 
information  sufficient  to  make  a  detailed 
showing  of  injury  not  exceed  the  amount 
of  the  refund  to  be  gained.  In  the  past 
we  have  adopted  a  small  claims 
procedure  to  assure  that  the  costs  of 
filing  and  processing  a  refund 
application  do  not  exceed  the  benefits. 
See.  e.g..  Aztex  Energy  Co..  12  DOE  | 
85,115  (1984):  Texas  Oil  &  Gas  Corp..  12 
DOE  I  85,014  (1984).  We  propose  to 
adopt  such  a  procedure  in  this  case. 
Therefore,  we  propose  that  any 
applicant  claiming  a  refund  of  $5.00000 
or  less  need  not  make  a  detailed 
showing  of  injury  in  order  to  be  eligible 
to  receive  a  refund. 

c.  Agricultural  Cooperatives. 
Agricultural  cooperatives  will  not  be 
required  to  show  that  they  did  not  pass 
increased  costs  through  to  their 
customers.  By  its  very  nature,  an 
agricultural  cooperative  would  routinely 
pass  through  any  overcharges  to  its 
member  customers.  Similarly,  any 
refunds  received  by  an  agricultural 
cooperative  would  influence  the  prices 
charged  to  member  customers. 
Therefore,  we  have  held  that 
agricultuj'al  cooperatives  are  not 
required  to  prove  injurj'.  E.g.,  APCO  Oil 
Corp..  12  DOE  |  85.144  (1985).  Instead, 
an  agricultiu-al  cooperative's  refund 
application  should  explain  fully  the 
manner  in  which  refunds  will  be  passed 
through  to  its  customers  and  how  its 
members  will  be  advised  of  the 
cooperative's  receipt  of  the  refund 
money.  Sales  by  cooperatives  to  non- 
members,  however,  will  be  treated  the 
same  as  sales  by  any  other  resellers. 

d.  Spot  Purchasers.  We  also  propose 
to  adopt  a  rebuttable  presumption  that 
firms  which  made  only  spot  purchases 
of  REAPCO  products  have  suffered  no 
injury.  Spot  piuxhasers  tend  to  have 
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considerable  discretion  in  where  and 
when  to  make  purchases  and  would 
therefore  not  have  made  spot  purchases 
of  REAPCO's  product  at  increased 
prices  unless  they  were  able  to  pass 
through  the  full  amount  of  the  alleged 
overcharges  to  their  own  customers.  See 
Office  of  Enforcement.  8  DOE  \  82,597  at 
85,396-fl7  (1981).  Accordingly,  in  order  to 
overcome  the  rebuttable  presumption 
that  they  were  not  injured,  spot 
purchasers  should  submit  additional 
evidence  to  establish  that  they  were 
imable  to  recover  the  prices  they  paid 
for  REAPCX)  products. 

2.  Calculation  of  Refund  Amounts 

We  propose  to  use  a  volumetric 
method  to  divide  the  consent  order  fund 
among  applicants  who  demonstrate  that 
they  are  eligible  to  receive  refunds.  This 
method  presimies  that  the  alleged 
overcharges  were  spread  equally  over 
all  the  gallons  of  products  which 
REAPCO  sold.  We  have  calculated  a 
volumetric  refund  amount  by  dividing 
the  consent  order  amount  by  the 
approximate  nimiber  of  gallons  which 
REAPCO  sold  during  the  settlement 
period.  Successful  claimants  will  receive 
refunds  based  on  their  eligible  purchase 
volumes  multiplied  by  the  volumetric 
refund  amount  plus  accrued  interest. 

We  have  tentatively  set  the  REAPCO 
volumetric  refund  amount  at  $0.00095 
per  gallon.  We  derived  this  figure  by 
dividing  the  consent  order  fund 
($125,000.00)  by  an  estimate  of  the 
number  of  gallons  of  products  which 
REAPCO  sold  during  the  consent  order 
period  (130.895.607).  Since  a  consent 
order  is  necessarily  the  result  of 
compromise,  the  volumetric  refund 
amount  derived  from  that  consent  order 
settlement  is  also  a  compromise.  The 
volumetric  refund  amount  does  not 
purport  to  calculate  the  exact  amount 
that  a  customer  may  have  been 
overcharged.  Rather,  it  is  a  method  by 
which  we  can  estimate  the  portion  of  the 
consent  order  fund  that  should  be 
allocated  to  a  given  purchaser.  We 
recognize  that  a  particular  purchaser 
could  have  suffered  a  disproportionate 
share  of  the  injury.  Any  purchaser  who 
can  make  such  a  showing  of 
disproportionate  overcharge  may  file  a 
refund  application  based  on  a  claim  that 
the  prices  he  was  charged  were  likely  to 
have  included  alleged  overcharges 
which  were  greater  than  the  pro  rata 
amount  determined  by  the  volumetric 
presumption. 

We  also  recognize  that,  although 
REAPCO  sold  only  NGL  and  NGLPs,  the 
language  of  the  Consent  Order  covers 
all  products  which  the  DOE  regulated 
during  the  settlement  period.  Therefore, 
we  will  accept  refund  applications  from 


anyone  who  claims  to  have  purchased 
other  covered  products  from  REAPCO 
and  will  consider  any  such  applications 
on  a  case-by-case  basis.  However,  if  we 
receive  applications  based  on  purchases 
of  products  other  than  NGL  or  NGLPs,  it 
may  become  necessary  to  adjust  the  per 
gallon  refund  amount 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first-stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15.00  outweighs  the 
benefit  of  restitution  in  those  situations. 
See,  e.g..  Uban  Oil  Co..  9  DOE  1 82.541  at 
85,225  (1982). 

Before  distributing  any  portion  of  the 
consent  order  fund,  we  intend  to 
publicize  the  distribution  process,  to 
solicit  comments  on  the  proposed  refund 
procedures,  and  to  provide  an 
opportimity  for  any  affected  party  to  file 
a  claim.  Comments  regarding  the 
tentative  distribution  process  set  forth  in 
this  Proposed  Decision  should  be  filed 
with  the  Office  of  Hearings  and  Appeals 
within  30  days  of  publication  of  this 
Proposed  Decision  and  Order  in  the 
Federal  Register.  Applications  for 
refunds  should  not  be  filed  at  this  time. 
Detailed  procedures  for  filing 
applications  for  refunds  will  be  provided 
in  a  final  Decision  and  Order. 

It  is  therefore  ordered  that:  The 
$125,000.00  refund  amount  obtained 
from  Resources  Extraction  and 
Processing  Company  pursuant  to  the 
Consent  Order  entered  into  with  the 
Department  of  Energy  on  August  10. 
1984  will  be  distributed  in  accordance 
with  the  foregoing  Proposed  Decision. 

[FR  Doc  85-20764  Filed  8-29-B5:  8:45  am] 
MUJNO  COOC  MSO-01-M 


Implementation  of  Special  Refund 
Procedures 

aoency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
aimounces  the  procedures  for 
disbursement  of  $29,673.56  obtained  as  a 
result  of  a  consent  order  which  the  DOE 
entered  into  with  Naphsol  Refining 
Company,  a  reseller-retailer  of 
pefroleum  products  located  in 
Muskegon,  Michigan.  The  money  is 
being  held  in  escrow  following  the 
settlement  of  enforcement  proceedings 
brought  by  the  DOE's  Economic 
Regulatory  Administration. 


DATE  AND  ADOMESS:  Applications  for 
refund  of  a  portion  of  the  Naphsol 
consent  order  funds  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register.  All  applications 
should  refer  to  Case  Number  HEF-0134 
and  should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202)  252- 
6602. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Friedman,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

SUPPt^MENTARY  INFORMATION:  In 

accordance  with  S  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  decision  relates  to  a 
consent  order  entered  into  by  the  DOE 
and  Naphsol  Refining  Company,  which 
settled  all  claims  and  disputes  between 
Naphsol  and  the  DOE  regarding  the 
manner  in  which  Naphsol  applied  the 
federal  price  and  allocation  regulations 
with  respect  to  its  sales  of  refined 
petroleum  products  during  the  period 
November  1, 1973,  through  March  31, 
1975.  A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  Naphsol  consent 
order  funds  was  issued  on  )une  21, 1985. 
50  FR  27,047  (July  1. 1985). 

The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
an  escrow  account  funded  by  Naphsol 
pursuant  to  the  consent  order.  The  DOE 
has  decided  to  accept  Applications  for 
Refund  from  firms  and  individuals  who 
purchased  motor  gasoline.  No.  1  fuel  oil, 
or  No.  2  fuel  oil  from  Naphsol.  In  order 
to  receive  a  refund,  a  claimant  must 
furnish  the  DOE  with  evidence  which 
demonstrates  that  it  was  injured  by 
Naphsol's  pricing  practices.  Applicants 
must  submit  specific  dociunentation 
regarding  the  date,  place,  and  volume  of 
product  purchased,  whether  the 
increased  costs  were  absorbed  by  the 
claimant  or  passed  through  to  other 
purchasers,  and  the  extent  of  any  injury 
alleged  to  have  been  suffered.  An 
appUcant  claiming  $5,000  or  less, 
however,  will  be  required  to  docimient 
only  its  purchase  volumes. 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  applications 
for  refunds  may  now  be  filed  by 
customers  who  purchased  petroleum 
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products  from  Naphsol  during  the 
consent  order  period.  Applications  will 
be  accepted  provided  they  are  received 
no  later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  Application  for  Refund  is 
set  forth  in  the  Decision  and  Order. 

Dated:  August  23. 1985. 
George  B.  Breznay. 

Director,  Off  ice  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Finn:  Naphsol  Refining 
Company. 
Date  of  Filing:  October  13, 1983. 
Case  Number  HEF-0134. 

August  23. 1985. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration  - 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
October  13. 1983,  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Naphsol 
Refming  Company  (Naphsol). 

I.  Background 

Naphsol  is  a  "reseller-retailer"  of 
refmed  petroleimi  products  as  that  term 
was  defined  in  10  CFR  212.31  and  is 
located  in  Muskegon,  Michigan.  A  DOE 
audit  of  Naphsol's  records  revealed 
possible  violations  of  the  Mandatory 
Petroleum  Price  Regulations.  10  CFR 
Part  212.  Subpart  F.  The  audit  alleged 
that  between  November  1. 1973,  and 
March  31. 1975  (the  audit  period), 
Naphsol  committed  possible  pricing 
violations  amounting  to  $185,274.48  with 
respect  to  its  sales  of  No.  1  fuel  oil,  No.  2 
fuel  oil,  and  motor  gasoline. 

Under  the  terms  of  the  consent  order, 
Naphsol  was  required  to  deposit 
$29,673.56  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
by  the  DOE.  Naphsol  remitted  this  sum 
on  September  4, 1981.* 

On  June  21, 1985,  we  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  refunds  to  parties  who 
were  injured  by  Naphsol's  alleged 


violations  in  the  sale  of  petroleum 
products.  50  FR  27,047  (July  1, 1985).  In 
the  PD&O.  we  described  a  two-stage 
process  for  distributing  the  Naphsol 
consent  order  funds.  We  proposed  to 
disburse  funds  in  the  first  stage  to 
claimants  who  could  demonstrate  that 
they  were  adversely  affected  by 
Naphsol's  alleged  overcharges  in  the 
sale  of  motor  gasoline.  No.  1  fuel  oil.  or 
No.  2  fuel  oil  during  the  audit  period.  We 
also  solicited  comments  regarding  the 
disbursement  of  any  funds  remaining 
after  all  meritorious  claimants  had 
received  appropriate  refunds. 

The  purpose  of  this  decision  is  the 
estabhshment  of  procedures  to  be  used 
for  filing  claims  in  the  first  stage  of  the 
Naphsol  refund  process.  Since  no 
comments  were  received  concerning 
first-stage  procedures,  we  will  employ 
the  procedures  suggested  in  the  PD&O. 
Since  our  determination  concerning  the 
final  disposition  of  any  remaining  funds 
will  necessarily  depend  on  the  amount 
of  money  remaining  in  the  escrow 
account,  it  would  be  premature  for  us  to 
address  the  issues  raised  by 
commenters  concerning  a  second-stage 
proceeding.'  See  Office  of  Enforcement, 
9  DOE  1  82.508  (1981)  (Coline). 

II.  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formidating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injxu"ed  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  H  82,508  (1981).  and  Office  of 
Enforcement,  8  DOE  \  82,597  (1981) 
[Vickers]. 

The  use  of  presumptions  m  refund 
cases  is  specifically  authorized  by 
applicable  DOE  procedural  regulations. 
Section  205.282(e)  of  those  regulations 
states  that: 

[i]n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Onice  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 


claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  l>ased 
upon  appropriata  presumptions. 

10  CFR  205.282(e).  The  presumptions 
we  will  adopt  in  this  case  are  used  to 
permit  claimants  to  participate  in  the 
refund  process  without  inciuring 
inordinate  expenses  and  to  enable  OHA 
to  consider  the  refund  applications  In 
the  most  efficient  way  possible  in  view 
of  the  limited  resources  available.  First 
we  will  adopt  a  presumption  that  the 
alleged  overcharges  were  dispersed 
evenly  in  all  sales  of  products  made 
during  the  consent  order  period.  In  the 
past,  we  have  referred  to  a  refund 
process  that  uses  this  presumption  as  • 
volumetric  system.  Second,  we  will 
adopt  a  presimiption  of  injury  with 
respect  to  small  claims.  Third,  we  will 
adopt  a  presumption  that  spot 
purchasers  were  not  injured  by  the 
alleged  overcharges.  As  a  separate 
matter,  we  find  that  end  users  of 
Naphsol  products  were  injured  by 
Naphsol's  pricing  practices. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  by  a  consent  order  firm 
were  spread  equally  over  all  gallons  of 
product  marketed  by  that  firm.  In  the 
absence  of  better  information,  this 
assumption  is  sound  because  the  DOB 
price  regulatioiu  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  This  presamption 
is  rebuttable,  however.  A  claimant 
which  believes  that  it  incurred  a 
disproportionate  share  of  the  alleged 
overcharges  may  submit  evidence 
proving  this  claim  in  order  to  receive  a 
larger  refund.  See,  e.g.,  Sid  Richardson 
Carbon  and  Gasoline  Co.  and 
Richardson  Products  Co.  SiouxJand 
Propane  Co.,  12  DOE  \  85.054  (1984).  and 
cases  cited  therein  at  88,164. 

Under  the  volumetric  system  we  are 
adopting,  a  claimant  will  be  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  purchased  from  Naphsol  times 
the  volumetric  factor.  The  volumetric 
factor  is  the  average  per  gallon  refund 
and  in  this  case  equals  $.0005036  per 
gallon.*  In  addition,  successful 
claimants  will  receive  a  proportionate 
share  of  the  accrued  interest 

The  second  presumption  we  will  use 
is  that  claimants  seeking  small  refunds 
were  injured  by  Naphsol's  pricing 
practices.  There  are  a  variety  of  reasons 
for  adopting  this  presimiption.  See,  e.g., 
Uban  Oil  Co.,  9  DOE  1 82.541  (1982). 


*  Aa  of  |uly  31, 1985.  the  Naphsol  escrow  account 
contained  $43,991.12,  including  accrued  interest. 


*  Comments  concerning  the  second  stage  were 
Tiled  on  behalf  of  the  States  of  Arkansas,  Delaware. 
Iowa.  Louisiana.  North  Dakota,  Rhode  Island,  and 
West  Viiginia. 


»  This  figure  is  derived  by  dividing  the  S29.S7S.9S 
settlement  amount  by  the  5S.927.333  gaUam  of 
pniduct*  sold  by  Naphsol  during  the  cxmeot  < 
period. 
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Firms  which  will  be  eligible  for  refunds 
were  in  the  chain  of  distribution  where 
the  alleged  overcharges  occurred  and 
therefore  bore  some  impact  of  the 
alleged  overcharges,  at  least  initially.  In 
order  to  support  a  specific  claim  of 
injury,  a  firm  would  have  to  compile  and 
submit  detailed  factual  information 
regarding  the  impact  of  alleged 
overcharges  which  took  place  many 
years  ago.  This  procedure  is  generally 
time-consuming  and  expensive.  With 
small  claims,  the  cost  to  the  firm  of 
gathering  the  necessary  information  and 
the  cost  to  OHA  of  analyzing  it  could 
exceed  the  expected  refund.  Failure  to 
allow  simplified  procedures  could 
therefore  deprive  injured  parties  of  the 
opportunity  to  receive  a  refund.  This 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  OHA  to  analyze 
detailed  proof  of  what  happened 
downstream  of  the  initial  impact 

Under  the  small-claims  presumption,  a 
claimant  who  is  a  reseller  or  retailer  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  based  on 
purchases  below  a  certain  level.  Several 
factors  determine  the  value  of  this 
threshold.  One  of  these  factors  is  the 
concern  that  the  cost  to  the  applicant 
and  the  government  of  compiling  and 
analyzing  information  sufflcient  to  show 
injury  not  exceed  the  amount  of  the 
refund  to  be  gained.  In  this  case,  where 
the  refund  amount  is  fairly  low  and  the 
early  months  of  the  consent  order  period 
are  many  years  past,  $5,000  is  a 
reasonable  value  for  the  threshold.  See 
Texas  Oil  Sr  Gas  Corp.;  Office  of  Special 
Counsel,  11  DOE  |  85,228  (1984) 
[Conoco],  and  cases  cited  therein. 

A  reseller  or  retailer  which  claims  a 
refund  in  excess  of  $5,000  will  be 
required  to  document  its  injury.  While 
there  are  a  variety  of  methods  by  which 
a  Hrm  can  make  such  a  showing,  a  firm 
is  generally  required  to  demonstrate  that 
it  maintained  a  "bank"  of  unrecovered 
costs,  in  order  to  show  that  it  did  not 
pass  the  alleged  overcharges  through  to 
its  own  customers,  and  to  show  that 
market  conditions  would  not  permit  it  to 
pass  through  those  increased  costs.* 

If  a  reseller  or  retailer  made  only  spot 
purchases,  we  believe  that  it  should  not 
receive  a  refund  since  it  is  unlikely  to 
have  been  injured.  As  we  have 


*  Retellera  or  retailers  who  claim  refund  in  excel* 
of  S5.000  but  who  cannot  ettablish  that  they  did  not 
pass  through  the  price  increases  will  be  eligible  for 
a  refund  of  up  to  the  S5.000  threshold,  without  being 
required  to  submit  further  evidence  of  injury.  Firms 
potentially  eligible  for  greater  refunds  may  choose 
to  limit  their  claims  to  SS.OOO.  See  Vickers.  8  DOE  at 
85.390.  See  also  OfTice  of  Enforcement  10  COE  P 
85.029  at  88.125  (19«2)(Ada). 


previously  stated  with  respect  to  spot 
purchasers: 

[T]ho8e  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
Arm's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers,  8  DOE  at  85,396-97.  We 
believe  the  same  rationale  holds  true  in 
the  present  case.  Therefore,  firms  which 
made  only  spot  purchases  from  Naphsol 
will  not  receive  refunds  unless  they 
present  evidence  which  rebuts  the  spot 
purchaser  presumption  and  establishes 
the  extent  to  which  they  were  injured  as 
a  result  of  their  purchases  of  No.  1  fuel 
oil  No.  2  fuel  oil,  or  motor  gasoline  from 
Naphsol  during  the  consent  order 
period. 

As  noted  above,  we  And  that  end 
users  were  injured  by  the  alleged 
overcharges.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period. 
They  were  therefore  not  required  to 
base  their  pricing  decisions  on  cost 
increases  or  to  keep  records  which 
would  show  whether  they  passed 
through  cost  increases.  Because  of  this, 
an  analysis  of  the  impact  of  the  alleged 
overcharges  on  the  final  prices  of  goods 
and  services  which  were  not  covered  by 
the  petroleum  price  regulations  would 
be  beyond  the  scope  of  a  special  refund 
proceeding.  See  Office  of  Enforcement, 
10  DOE  \  85,072  (1983)(/'VM):  see  also 
Texas  Oil  &  Gas  Corp.,  12  DOE  at  88, 
209,  and  cases  cited  therein.* 

In  addition,  firms  whose  prices  for 
goods  and  services  are  regulated  by  a 
governmental  agency  or  by  the  terms  of 
a  cooperative  agreement  will  not  be 
required  to  demonstrate  that  they 
absorbed  the  alleged  overcharges.  In  the 
case  of  regulated  firms,  e.g.,  public 
utilities,  any  overcharges  incuired  as  a 
result  of  Naphsol's  alleged  violations  of 
the  DOE  regulations  would  routinely  be 
passed  through  to  the  firms'  customers. 
Similarly,  any  refunds  received  by  such 
firms  would  be  reflected  in  the  rates 
they  were  allowed  to  charge  their 
customers.  Refunds  to  agricultural 
cooperatives  would  likewise  directly 
influence  the  prices  charged  to  their 
member  customers.  Consequently,  we 
will  add  such  firms  to  the  class  of 
claimants  that  are  not  required  to  show 
that  they  did  not  pass  through  to  their 
customers  cost  increases  resulting  from 


*  If  a  finn  is  both  a  spot  purchaser  and  an  end 
user,  it  will  be  treated  as  an  end  user  and  will  not 
be  required  to  make  any  showing  of  Injury  beyond 
that  required  of  other  end  users. 


alleged  overcharges.  See  e.g..  Office  of 
Special  Counsel.  9  DOE  \  82,539  (1982) 
[Tennecd);  and  Office  of  Special 
Counsel,  9  DOE  1  82,545  at  85,244  (1982) 
[Pennzoil).  Instead,  those  firms  should 
provide  with  their  application  a  full 
explanation  of  the  manner  in  which 
refunds  would  be  passed  through  to 
their  customers  and  how  the  appropriate 
regulatory  body  or  membership  group 
will  be  advised  of  the  applicant's  receipt 
of  any  refund  money.  Sales  by 
cooperatives  to  nonmembers,  however, 
will  be  treated  the  same  as  sales  by  any 
other  reseller. 

As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  This 
minimum  has  been  adopted  in  prior 
refund  cases  because  the  cost  of 
processing  claims  for  refunds  of  less 
than  $15  outweighs  the  benefits  of 
restitution  in  those  situations.  See,  e.g., 
Uban  Oil  Co..  9  DOE  at  85,225.  See  also 
10  CFR  205.286(b).  The  same  principle 
applies  here. 

ni.  Applications  for  Refund 

We  have  determined  that  by  using  the 
procedures  described  above,  we  can 
distribute  the  Naphsol  consent  order 
funds  as  equitably  and  e^ciently  as 
possible.  Accordingly,  we  will  now 
accept  applications  for  refund  from 
individuals  and  firms  who  purchased 
motor  gasoline.  No.  1  fuel  oil,  or  No.  2 
fuel  oil  from  Naphsol  between 
November  1, 1973.  and  March  31, 1975. 

There  is  no  specific  application  form 
which  must  be  used.  In  order  to  receive 
a  refund,  each  claimant  must  submit  the 
following  information: 

(1)  A  schedule  of  monthly  purchases 
from  Naphsol; 

(2)  Whether  the  applicant  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
underlying  this  proceeding: 

(3)  Whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund: 

(4)  Whether  the  applicant  is  or  has 
been  involved  as  a  party  in  DOE 
enforcement  or  private,  S  210  actions.  If 
these  actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
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keep  OHA  informed  of  any  change  in 
status  while  its  Application  for  Refund 
is  pending.  See  10  CFR  205.9(d);  and 

(5)  The  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  infonnation. 

Finally,  each  application  must  include 
the  following  statement:  "I  swear  [or 
affirm]  that  the  information  subnutted  is 
true  and  accurate  to  the  best  of  ray 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
which  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  form  which  the 
information  has  been  deleted.  All 
applications  should  refer  to  Case  No. 
HEF-0134  and  should  be  sent  to:  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Ave.,  S.W., 
Washington,  D.C.  20585. 

It  is  therefore  ordered  that: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  Department  of  Energy 
by  Naphsol  Refining  Company  pursuant 
to  the  consent  order  executed  on  August 
31, 1981,  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  August  23, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc.  85-20644  Filed  8-29-65:  6:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[OPTS-59729:  TSH-FRL  288»-2] 

Certain  Chemicals  Premanufacture 
Notice 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5  (a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 


rule  published  in  the  Federal  Renter  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)(40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
seven  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Period: 

Y  85-134,  85-135.  85-136,  85-137,  85- 
138  and  85-139— September  9, 1985. 

Y  85-140— September  10, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

Wendy  Cleland-Hamnett  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M  St., 
SW.,  Washington,  DC  20460,  (202-382- 
3725). 

SUPPt^EMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  85-134 

Manufacturer.  S.  C.  Johnson  &  Son. 
Inc. 

Chemical.  (G)  Water  soluble  acrj'late 
random  copolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use:  Prod,  range.. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  publicly 
owned  treatment  works  (POTW). 

Y 85-135 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Water  soluble  acrylate 
random  copolymer. 

Use/Production.  (G)  Open,  non- 
dispersove  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

Y  85-136 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Water  soluble  acrylate 
random  copolymer. 

Use/Production.  (G)  Confidential. 
Prod,  range.  Confidential. 


Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. " 
Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

Y  85-137 

Mo/Ju/acfurer.Confidential. 

Chemical.  (G)  Cross-linked  polymeric 
acrylic  micro  particles. 

Use/Production.  (S)  Industrial 
thermosetting  decorative  and  protective 
coatings.  Prod,  range.  285,  648-1. 142,  592 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  a  total  of  20  workers,  only  2 
people/da. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

Y  85-138 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylate 
terpolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-139 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane 
dispersion. 

Use /Production.  (S)  Roofing  top  coat 
Prod,  range.  Confidential. 

Toxicity  Data.fio  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker.  3  to  4  hrs. 

Environmental  Release/Disposal.  25 
kg/da  released  to  washout.  Disposal  by 
city  sewer  system. 

Y  85-140 

Manufacturer.  NL  Industries,  Ina 

Chemical.  (G)  Water-based 
polyurethane  elastomer. 

Use/Production.  (G)  Open,  non- 
dispersive  manner.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  August  23. 1985. 
Linda  A.  Travers, 

Acting  Director.  Information  Management 

Division. 

[FR  Doc.  65-20664  Filed  8-29-«5;  8:45  am] 
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[OPTS-SISK;  TSH-FRL  2S8»-1] 

Certain  Chemicals  Premanufacture 
Notice* 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5fa)(l]  premanufactiire  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-eight  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

P  85-1358,  P  85-1359  and  85-1360— 
November  12, 1985. 

P  85-1361.  85-1362  and  85-1363.  85- 
1364.  85-1365.  85-1366  and  85-1367— 
November  13, 1985. 

P  85-1368— November  16, 1985. 

P  85-1369,  85-1370.  85-1371,  85-1372. 
85-1373.  85-1374,  85-1375.  85-1376.  85- 
1377.  and  85-1378— November  17. 1985. 

P  85-1379.  85-1380.  85-1381.  85-1382, 
and  85-1383— November  18. 1985. 

P  85-1384.  and  85-1385— November  19. 
1985. 

Written  comments  by: 

P  85-1358.  85-1359  and  85-1360— 
October  13, 1985. 

P  85-1361.  85-1362.  85-1363.  85-1364. 
85-1365.  85-1366  and  85-1367— October 
14, 1985. 

P  85-1368— October  17. 1985. 

P  85-1369.  85-1370.  85-1371.  85-1372. 
85-1373.  85-1374.  85-1375.  85-1376.  85- 
1377  and  85-1378 — October  18, 1985. 

P  85-1379,  85-1380.  85-1381,  85-1382 
and  85-1383— October  19. 1985. 

P  85-1384.  and  85-1385 — October  20. 
1985. 

AOORE5S:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51586J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch.  Information 
Management  Division.  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-201.  401  M  St..  SW.. 
Washington.  DC  20460  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  St.,  SW..  Washington.  DC 
20460  (202-382-3725). 


SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
adiiress. 

P 85-1358 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  acetamide. 

Use/Production.  (G)  Contained  use  of 
PMN  substance  for  polymer  formulation. 
Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  4.6  g/kg; 
Acute  dermal:  >2.0  g/kg;  Irritation: 
Eye— Slight;  Inhalation:  Slight 
irritational. 

Exposure.  Processing:  dermal. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  publicly 
owned  treatment  works  (POTW). 

P  85-1359 

Manufacturer.  ConHdentiaL 

Chemical.  (G)  Further  clarification 
needed  before  information  can  be 
released  to  the  public  files. 

Use/Production.  (G)  Intermediate  for 
electrical  insulation  coatings.  Prod, 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential 

P 85-1360 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Esterified  polyamic 
acid. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  85-1361 

Manufacturer.  Kenrich 
Petrochemicals.  Inc. 

Chemical.  (G)  Titanium  IV  neoalkoxy 
trisneodecanoato. 

Use/Production.  (S)  Industrial 
enhanced  adhesion/dispersion  of 
particulate  in  polymeric  binder  and 
enhanced  adhesion  of  polymers/ 
polymeric  composites  to  solid  surfaces. 
Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Ames  test:  Non-mutagenic. 

Exposure.  Manufacture  and 
processing:  dermal  and  inhalation,  a 
total  of  25  workers,  up  to  8  hrs/da,  up  to 
25  da/yr. 


Environmental  Release/Disposal  0.5 
to  20  kg/batch  released  to  land. 
Disposal  by  rhemical  landfill. 

P 85-1362 

Manufacturer.  Kenrich 
Petrochemicals,  Inc. 

Chemical  (G)  Titanium  IV  neoalkoxy, 
tris  dodecylbenzenesulfonato-O. 

Use/Production.  (S)  Industrial 
enhanced  adhesion/dispersion  of 
particulate  in  polymeric  binder  and 
enhanced  adhesion  of  polymers/ 
polymer  composites  to  solid  surfaces. 
Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  Male — 1.9 
g/kg.  Female— 1.7  g/kg.  Total— 1.7  g/kg: 
Ames  test:  Non-mutagenic. 

Exposure.  Manufacture  and 
processing:  dermal  and  inhalation,  a 
total  of  25  workers,  up  to  8  hrs/da,  up  to 
25  da/yr. 

Environmental  Release/Disposal.  0.5 
to  20  kg/batch  released  to  land. 
Disposal  by  chemical  landfill. 

P 85-1363 

Manufacturer.  Kenrich 
Petrochemicals,  Inc. 

Chemical.  (G)  Titanium  IV  neoalkoxy. 
tris  (3-amino)  phenylato. 

Use/Production.  (S)  Industrial 
enhanced  adhesion/dispersion  of 
particulate  in  polymeric  binder  and 
enhanced  adhesion  of  polymers/ 
polymeric  composites  to  solid  surfaces. 
Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  3.0  g/kg; 
Ames  test:  Non-mutagenic. 

Exposure.  Manufacture  and 
processing:  dermal  and  inhalation,  a 
total  of  25  workers,  up  to  8  hrs/da,  up  to 
25  da/yr. 

Environmental  Release/Disposal.  0.2 
to  20  kg/batch  released  to  land. 
Disposal  by  chemical  landfill. 

P  85-1364 

Manufacturer.  Kenrich 
Petrochemicals.  Inc. 

Chemical.  (G)  Titanium  IV  neoalkoxy 
tris  ethylenediaminoethanolato. 

Use/Production.  (S)  Industrial 
enhanced  adhesion/ dispersion  of 
particulate  in  polymeric  binder  and 
enhanced  adhesion  of  polymers/ 
polymeric  composites  to  solid  surfaces. 
Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Ames  test:  Non-mutagenic. 

Exposure.  Manufacture  and 
processing:  dermal  and  inhalation,  a 
total  of  25  workers,  up  to  8  hrs/da.  up  to 
25  da/yr. 

Environmental  Release/Disposal.  0.5 
to  20  kg/batch  released  to  land. 
Disposal  by  chemical  landfill. 
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P  85-1365 

Manufacturer.  Kenrich 
Petrochemicals.  Inc. 

Chemical.  (G)  Titanium  IV  neoalkoxy. 
tri8(diisooctyl)  pyrophosphato-O. 

Use /Production.  Industrial  enhanced 
adhesion/dispersion  of  particulate  in 
polymeric  binder  and  enhanced 
adhesion  of  polymers/polymeric 
composites  to  solid  surfaces.  Prod. 
range.  Confidential. 

Toxicity  Data.  Acute  oral:  >2.5-<5 
g/kg;  Ames  test:  Non-mutagenic. 

Exposure.  Manufacture  and 
processing:  dermal  and  inhalation,  a 
total  of  25  workers,  up  to  8  hrs/da.  up  to 
25  da/yr. 

Environmental  Release/Disposal.  0.2 
to  20  kg/batch  released  to  land. 
Disposal  by  chemical  landfill. 

P  85-1386 

Manufacturer.  Kenrich 
Petrochemicals,  Inc. 

Chemical.  (G)  Titanium  IV  neoalkoxy, 
tris  dioctyl  phosphato-0. 

Use /Production.  (S)  Site  limited  and 
industrial  polymeric  composite 
modification  and  adhesion  of  polymers/ 
polymeric  composities  to  solid 
substrates.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >  5  g/kg; 
Ames  test:  Non-mutagenic. 

Exposure.  Manufacture  and 
processing:  dermal  and  inhalation,  a 
total  of  25  workers,  up  to  8  hrs/da,  up  to 
25  da/yr. 

Environmental  Release/Disposal.  0.2 
to  20  kg/batch  released  to  land. 
Disposal  by  chemical  landfill. 

P  85-1367 

Manufacturer.  Keru-ich 
Petrochemicals,  Inc. 

Chemical.  [G]  Titanium  IV  neoalkoxy 
trioctyl. 

Use/Production.  (S)  Site-limited 
conversion  to  organotitanium  salts. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  3  workers/batch,  up  to 
10  hrs/da. 

Environmental  Release/Disposal.  20 
kg/batch  released  to  land.  Disposal  by 
chemical  landfill. 

P 85-1368 

Importer.  Ricoh  Corporation. 

Chemical  (G)  Alkyl  benzoic  acid 
metal  complex. 

Use/Import.  (S)  For  copier  toner 
electrostatically  charged  and  developed 
for  image  transfer,  then  applied  onto  the 
surface  of  paper  as  image  registration 
after  fusing.  Import  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Use:  dermal,  a  total  of  1 
worker  within  1  minute  of  time. 


Environmental  Release/Disposal. 
Disposal  by  refuse. 

P 85-1369 

Manufacturer.  Confidential. 

Chemical.  [G]  Ethenyl  silane  ester. 

Use/Production.  (S)  Modifier  for 
polyolefin  resins.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P 85-1370 

Manufacturer  Confidential. 

Chemical.  (G) 
Alkyl(heterocyclicyl)phenylazohetero- 
monocyclicpolyone. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod.  Range.  9,100-12,600 

kg/yr. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Irritation:  Skin — ^Non-irritant,  Eye — 
Non-irritant. 

Exposure.  Manfacturen  dermal  and 
inhalation,  a  total  of  6  workers,  up  to  2 
hrs/da. 

Environmental  Release/Disposal.  5  to 
10  lbs.  released  to  water.  Disposal  by 
POTW. 

P  85-1371 

Importer  Confidential. 

Chemical.  (G)  Alkyl- 
heterocyclicquinazalone. 

Use/Import.  (S)  Industrial 
intermediate.  Import  range.  4,908-7.362 
kg/yr. 

Toxicity  Data.  Acute  oral:  Male  and 
female — >  5.000  mg/kg:  Irritation: 
Skin — Non-irritant.  Eye — Non-irritant. 

Exposure.  Import  and  use:  dermal,  a 
total  of  2  workers,  up  to  3  hrs/da. 

Environmental  Release/Disposal 
Release  to  water.  Disposal  by  POTW. 

P 85-1372 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
polyhydronaphthalenol. 

Use/Import.  (G)  Ingredients  for  use  in 
consumer  products:  highly  dispersive 
use.  Import  range.  100-1000  kg/yr. 

Toxicity  Data.  Acute  oral:  5.0  g/kg; 
Acute  dermal:  >  2.0  g/kg;  Irritation: 
Skin — Non-irritant.  Eye — Non-irritant; 
Ames  test:  Non-mutagenic. 

Exposure.  Importer  and  use:  a  total  of 
6  workers,  up  to  2  hrs/da,  up  to  20  da/ 
yr. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  private  water 
treatment  plant. 

P 85-1373 

Manufacturer.  Confidential. 

Chemical.  (S)  2-Hydroxyethyl 
trialkylacetate  with  carbon  numbers  of 
Cii-Cij. 


Use/Production.  [G]  Chemical 
intermediate.  Prod,  range.  ConfidentiaL 

Toxicity  Data.  Acute  oral:  5  g/kg: 
Acute  dermal:  3.16  g/kg;  Irritation: 
Skin — ^Moderate,  Eye — ^Irritant 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal. 
Release  to  air  and  water.  Disposal  by 
secondary  biological  treatment 

P 85-1374 

Manufacturer.  ConfidentiaL 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  (G)  Open  use 
industrial  paint  product  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  55 
workers,  up  to  8  hrs/da,  up  to  250  da/yr. 

Environmental  Release/Disposal.  5  to 
88  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P  85-1375 

Manufacturer.  ConfidentiaL 

Chemical.  [S]  Polypropylene  toluene 
sulfonate. 

Use/Production.  (S)  Industrial 
enhanced  oil  recovery.  Prod,  range. 
Confidential. 

Toxicity  Data.  Acute  oraL  Male — >5 
g/kg.  Female — 4.4  g/kg;  Acute  dermal- 
>5  g/kg;  Irritation:  Skin — Practically 
non-irritant  Eye — Severe;  Ames  test 
Non-mutagenic;  LCm  96  hr  (Rainbow 
trout):  0.46  mg/L;  LCm  96  hr  (Sheepshead 
minnow):  2.66  mg/L;  Skin  Sensitization: 
Very  weak  sensitizer. 

Exposure.  ConfidentiaL 

En  vironmental  Release/Disposal 
Confidential 

P 85-1376 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Polypropylene  toluene. 

Use/Production/Import  (S)  Chemical 
intermediate.  Prod,  range.  ConfidentiaL 

Toxicity  Data.  Acute  oral:  >500  mg/ 
kg;  Ames  test:  Non-mutagenic. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  85-1377 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Alkyl  fatty  ester. 

Use/Production.  (G)  Finishes, 
polishes,  mold  release  agent  Prod, 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release/Disposal 
Confidential.  Disposal  by  POTW. 
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Importer.  Boots  Laboratories.  Inc. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Import  |S)  Industrial  matrix  for 
glass  fabric  laminates  for  PCB's  and 
binder  for  moulding  compounds 
(injection/compression  moulding). 
Import  range.  Confidential. 

Toxicity  Data.  Ames  test:  Non- 
mutagenic. 

Exposure.  Processing:  dermal,  a  total 
of  4  workers,  up  to  2  hrs/da.  up  to  40  da/ 

yr- 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air. 

P 85-1379 

Manufacturer  PMC  Specialties 
Group.  Inc. 

Chemical.  (G)  Alkyl  benzotriazole. 

Use/Production.  (S)  Commercial 
metal  corrosion  inhibitor  for  copper  and 
alloys.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential  Disposal  by  POTVV. 

P  85-1380 

Manufacturer.  Confidential. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range.  3.500  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  a  total  of  4 
workers,  up  to  1  hr/da.  up  to  4  da/yr. 

Environmental  Release/Disposal.  1  to 
8  kg/batch  released  to  land.  Disposal  by 
dumpsite. 

P 85-1381 

Manufacturer  Confidential. 

Chemical.  (G)  Unsaturated  polyester. 

Use/Production.  (G)  Resin  for  printing 
inks.  Prod,  range.  ConJRdentiaL 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacturer  dermal. 

Environmental  Release/Disposal.  No 
release. 

P 85-1382 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  Further  clariBcation  needed 
before  information  can  be  released  to 
public  files. 

Use/Production.  (S)  Industrial 
graphite,  glass  and  kevlar  composites 
for  aerospace  applications  and  electrical 
laminates.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  dermal:  2.000 
mg/kg;  Irritation:  Skin — Non-irritant, 
Eye — Non-irritant. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers. 


Environmental  Release/Disposal.  2 
kg/batch  released  to  air  with  1  kg/batch 
to  land.  Disposal  by  approved  landfill. 

P  85-1383 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  (S)  Industrial 
graphite,  glass  and  kevlar  composites 
for  aerospace  applications  and  elecMcal 
laminates.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers. 

Environmental  Release/Disposal.  2 
kg/batch  released  to  air  with  1  kg/batch 
to  land.  Disposal  by  approved  landfill. 

P 85-1384 

Importer.  Confidential.        ^ 

Chemcial.  (G)  Butyltin  carboxylate 
derivative. 

Use/Import  (G)  Stabilizer  for  PVC. 
Import  range.  ConfidentiaL 

Toxicity  Data.  Acute  oral:  Male — 
1.889  mg/kg,  Female — 2,365  mg/kg. 
Combined-— 2.119  mg/kg;  Acute  dermal: 
> 2.000  mg/kg;  Irritation:  Skin — 
Corrosive. 

Exposure.  Processing:  dermal,  a  total 
of  1  worker.  20  min/da.  200  da/yr. 

Environmental  Release/Disposal.  No 
release. 

P 85-1385 

Importer.  Confidential. 

Chemcial  (G)  Butyltinmercaptide. 

Use/Import  (G)  Stabilizer  for  PVC. 
Import  range.  ConfidentiaL 

Toxicity  Data.  Acute  oral:  Male — 
1,889  mg/kg.  Female— 2.365  mg/kg. 
Combined — 2,119  mg/kg:  Acute  dermal: 
2.000  mg/kg;  Irritation:  Skin — Corrosive. 

Exposure.  Processing:  dermal,  a  total 
of  1  worker,  up  to  20  min/da.  200  da/yr. 

Environmental  Release/Disposal.  No 
release. 

Dated:  Angus!  26. 1985. 

V.  Paul  Fufchini 

Acting  Director.  Information  Management 
Division. 

[FR  Doc.  85-20665  Filed  8-2&-85:  8:45  am] 
MLUNQ  cooc  tsuo-so-m 


[ER-FRL-2888-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  conunents 
prepared  August  12, 1985  through 
August  16, 1985  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 


and  section  102(2)(c]  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/78.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19. 1984  (49  FR  41108). 

Draft  EISs 

ERP  No.  D-BPA-L08044-ID.  Rating 
LO.  Fall  River-Lower  Valley 
Transmission  System  Reinforcement. 
StabiUty.  ID.  SUMMARY:  EPA  believes 
the  project  impacts  should  be  minimal  if 
the  proposed  mitigation  is  implemented. 

ERP  No.  DS-REA-I08013-CO.  Rating 
LO.  Hayden  to  Blue  R.  345  kV 
Transmission  Line  Project.  Blue  R.  to 
Gore  Pass  Portion  Construction, 
Operation  and  Maintenance,  CO. 
SUMMARY:  EPA  has  no  objections  to 
the  project  as  outlined  in  the  DSupp.  EIS 
and  supports  the  adoption  of  the  water 
quality,  soil,  and  vegetations  mitigation 
measures. 

ERP  No.  D-SFW-C90011-NY.  Rating 
LO,  Honeoye  Creek  Wetland  Expansion 
and  Enhancement  Project,  NY. 
SUMMARY:  EPA  believes  that  the 
creation  of  additional  wetlands  will 
enhance  fish  and  wildlife  resources  of 
the  community's  area  and  provide  for 
increased  public  use  and  enjoyment  of 
these  resources.  EPA  suggested 
additional  information  regarding  the 
upstream  sewage  treatment  plant 
construction  specifications,  and  dredge 
and  fill  activities  be  included  in  the 
FEIS. 

Final  EISs 

ERP  No.  F-COE-H3e081-MO.  Ste. 
Genevieve  Flood  Control  Han, 
Mississippi  R..  MO.  SUMMARY:  The 
FEIS  adequately  responded  to  EPA 
comments  made  on  the  DEIS. 

ERP  No.  F-FHW-J40096-MT,  Reserve 
St.  Reconstruction,  US  93  to  S.  Third  St.. 
Right-of-Way  Acquisition  and 
Improvements,  MT.  SUMMARY:  EPA 
concludes  that  the  project  has  no 
unacceptable  impacts  and  could 
improve  Missoula  air  quality  by 
facilitating  movement  of  vehicles 
through  a  presently  congested  area. 

ERP  No.  F-NOA-E84010-00.  Atlantic 
Swordfish  Fishery  Mgmt  Plan,  ATL. 
SUMMARY:  EPA's  review  concluded 
that  the  FEIS  adequately  addressed  the 
concerns  raised  daring  review  of  the 
DEIS. 

ERP  No.  F-SCS-F36150-IL.  Lower  Des 
Plaines  Tributaries  Watershed 
Multipurpose  Plan,  Improvements  IL 
SUMMARY:  EPA's  review  of  the  FEIS 
did  not  identify  any  significant 
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environmental  impacts  requiring 
changes  to  the  proposed  proie<:t 

Dated:  August  27. 1965. 
David  G.  Davis, 

Acting  Director,  Office  of  Federal  Activities. 
[FR  Doc.  85-20854  Filed  8-29-85;  8:45  am] 

MLUNOCOOCl 


[ER-FRL-288S-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environemental  Impact 
Statements  filed  Augiist  19, 1985 
Through  August  23. 1985  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  850361.  Final.  COE,  MS.  Pearl 
River  Basin  Flood  Control  Plan,  Hinds 
and  Rankin  Counties,  Due:  September 
30, 1985,  Contact:  Glen  Coffee  (205)  690- 
2729. 

EIS  No.  850362,  Final.  AFS.  AK.  Situk 
River  Wild  and  Scenic  River  Study, 
Designation  or  Nondesignation.  Tongass 
Nat'l  Forest,  Due:  September  30, 1985, 
Contact:  Kenneth  Roberts  (907)  747- 
6671. 

EIS  No.  850363.  Draft,  COE,  ND, 
Baldhill  Dam  and  Lake  Ashtabula 
Reservior,  Dam  Safety  Protection  Plan. 
Barnes  County,  Due:  October  15, 1985, 
Contact:  Gary  Palesh  (612)  725-7746. 

EIS  No.  850364,  Draft,  COE,  ND,  Lake 
DarUng  Dam  Modifications,  Lake 
Darling  Flood  Control  Project  Souris 
River,  Due:  October  15, 1985,  Contact: 
Wayne  Knott  (612)  725-7745. 

EIS  No.  850365,  Final.  FHW.  WA, 
WA-2  and  WA-28  Corridor 
Improvement,  between  Rocky  Reach 
Dam  and  East  Wenatchee  Vicinity. 
Douglas  Coimty,  Due:  September  30, 
1985,  Contact:  P.C  Gregson  (206)  753- 
2120. 

EIS  No.  850366,  Draft,  COE.  NJ,  NY. 
Arthur  Kill  Channel  Navigation 
Improvements,  Howland  Hook  Marine 
Terminal,  Deeping  and  Maintenance, 
Union  Co..  NJ  and  Richmond  Co.,  NY, 
Due:  October  15, 1985,  Contact  Joseph 
Debler  (212)  264-4663. 

EIS  No.  850367,  Draft.  FHW.  NJ.  US 
206,  (Section  5)  improvement,  CR^18  to 
Rts.  202.  NI 28,  and  US  206  Intersection/ 
Somerset  Circle,  Somerset  County,  Due: 
October  30, 1985,  Contact:  Andras 
Fekete  (609)  292-6543. 

Amended  Notices 

EIS  No.  850359,  Draft,  AFS.  UT,  Manti- 
LaSal  National  Forest.  Land  and 
Resource  Management  Plan.  Due: 
November  22, 1965,  Published  FR  a-2»- 
85— Incorrect  due  date. 


ElS  No.  850227,  Draft,  FWS.  NY, 
Honeoye  Creek  Wetland  Expansion  and 
Enhancement  Project.  Ontario  County. 
Due:  September  15, 1985,  Published  FR 
6-14-85 — Review  extended. 

Dated:  August  27. 1985. 

David  G.  Davis, 

Acting  Director,  Office  of  Federal  Activities. 
[FR  Doc  85-20853  Filed  8-20-85;  8:45  am) 
B4LUNO  COOC  tSW-M-M 

[OPP-00213;  FRL-2891-2] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  to  review:  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  the  Special 
Review  on  captan:  a  set  of  scientific 
issues  being  considered  in  connection 
with  the  Special  Review  on  daminozide; 
a  final  regulatory  action  on  the  non- 
wood  uses  of  pentachlorophenol;  and  an 
addendimi  to  the  Pesticide  Assessment 
Guidelines — Data  Reporting. 
DATES:  The  meeting  will  be  held 
Thursday  and  Friday,  September  26  and 
27, 1985,  from  8:30  a.m.  to  5  p.m.  each 
day. 

ADDRESS:  The  meeting  will  be  held  at 
Environmental  Protection  Agency,  Rm. 
1112.  Crystal  Mall  Building  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA 

FOR  FURTHER  INFOflMATKM  CONTACT: 

By  mail:  Philip  H.  Gary,  Jr.,  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel.  Office  of  Pesticide  Programs 
(TS-766C).  401  M  St,  SW., 
Washington,  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  1117.  Crystal  Mall  Building  No.  2, 
Arlington,  VA,  (703-557-7096). 

SUPPlfMENTARY  INFORMATION:  The 

agenda  for  the  meeting  is: 

1.  A  set  of  scientific  issues  in 
connection  with  the  Agency's  proposed 
regulatory  decision  on  captan. 

2.  A  set  of  scientific  issues  in 
connection  with  the  Agency's  proposed 
regulatory  decision  on  daminozide. 

3.  A  final  reglatory  action  on  the  non- 
wood  uses  of  pentachlorophenol  as  set 
forth  in  the  Agency's  Position  Document 
4.  Although  the  SAP  reviewed  certain 
scientific  issues  cormected  with  the  non- 
wood  uses  of  pentachlorophenol  at  its 
July  1985  meeting,  since  that  time  the 
Agency  has  decided  to  cancel  additional 


registrations  for  these  uses  based  on 
new  information  received  in  public 
comments  on  the  Position  Document  2/3. 

4.  An  addendum  to  the  Pesticides 
Assessment  Guidelines-Data  Reporting. 
To  be  considered  are  eight  draft 
reporting  guidances  on:  teratology,  crop 
field  trials,  storage  stabihty  for  residue 
samples,  analytical  method,  rotational 
crops,  and  three  avian  studies)  oral 
LD50,  dietary  LC50,  and  reproduction). 

5.  Completion  of  any  unfinished 
business  from  previous  Panel  meetings. 

6.  In  addition,  the  Agency  may  present 
status  reports  on  other  ongoing 
programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  documents  relating  to  item  1 
may  be  obtained  by  contacting: 

By  mail:  Bruce  Kapner,  Registrdtion 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
D.C.  20460. 

Office  location  and  telephone  number 
Rm.  7111  Crystal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  (703-557-7400). 

Copies  of  documents  relating  to  item  2 
may  be  obtained  by  contacting: 
By  mail:  Joanna  Dizikes.  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington, 
D.C  20460. 
Office  location  and.  telephone  number 
Rm.  711C  Crystal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway, 
Ariington.  VA  (703-557-7400). 
Copies  of  documents  relating  to  item  3 
may  be  obtained  by  contacting: 
By  mail:  Spencer  Duffy,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs.  401  M  St,  SW., 
Washington,  D.C  20460. 
Office  location  and  telephone  number 
Rm.  711B,  Crystal  Mall  Building  No.  2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  (703-557-7400). 
Copies  of  documents  relating  to  item  4 
may  be  obtained  by  contacting: 
By  mail:  Elizabeth  Leovey,  Hazard 
Evaluation  Division  (TS-7e9C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.  SW, 
Washington,  D.C  20460. 
Office  location  and  telephone  number 
Rm.  805,  Crystal  Mall  Building  No.  2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  (703-557-0576). 
Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Philip  H.  Gray,  Jr.  at  the  address  or 
telephone  number  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Panel's  agenda. 
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Interested  persons  are  permitted  to  file 
such  statements  before  the  meeting,  and 
may,  upon  advance  notice  to  the 
Executive  Secretary,  present  oral 
statements  to  the  extent  that  time 
permits.  All  statements  will  be  made 
part  of  the  record  and  will  be  taken  into 
consideration  by  the  Panel  in 
formulating  comments  or  in  deciding  to 
waive  comments.  Persons  wishing  to 
make  oral  and/or  written  statements 
should  notify  the  Executive  Secretary 
and  submit  10  copies  of  a  summary  no 
later  than  September  18. 1985.  in  order 
to  ensure  appropriate  consideration  by 
the  Panel. 

Dated:  August  27, 1985. 

John  A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

(FR  Doc  85-20921  Filed  8-29-85;  8:45  am] 

BNXMG  COOC  tSW-SO-M 


[OPP-00216;  PH-FRL  2891-7] 

Administrator's  Pesticide  Advisory 
Committee;  Subcommittee  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  subcommittee 
meeting. 


summary:  The  Administrator's  Pesticide 
Advisory  Committee  (APAC). 
Subcommitte  on  Labeling,  will  hold  a 
meeting  to  finalize  recpmmendations 
regarding  how  the  Agency  should  utilize 
the  various  sources  for  information 
dissemination  to  increase  the  safe  use 
and  handling  of  pesticide  products.  This 
is  the  final  meeting  of  the  APAC 
Subcommittee  and  the  meeting  will  be 
open  to  the  public. 

DATE  The  meeting  will  take  place  on 
Tuesday,  September  17. 1985.  at  9:00 
a.m.  and  adjourn  by  5.-00  p.m. 

address:  The  Subcommittee  meeting 
will  be  held  in:  Room  1119,  Crystal  Mall 
#2.  Environmental  Protection  Agency, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Winter,  Executive  Secretary, 
Administrator's  Pesticide  Advisory 
Committee  rrS-788),  Office  of  Pesticides 
and  Toxic  Substances,  Environmental 
Protection  Agency,  Room  E638. 401  M 
Street  SW.,  Washington,  D.C.  20460 
(202-382-2916). 

SUPPt^MENTARY  INFORMATION:  The 

Subcommittee  will  finalize 
recommendations  regarding  how  the 
Agency  should  utilize  pesticide  dealers, 
the  extension  service,  certification  and 
training  courses,  pesticide 
manufacturers,  and  the  public  and 
private  school  systems  to  better 


communicate  information  regarding  the 
safe  use  and  handling  of  pesticides.  The 
Subcommittee  will  also  formulate 
recommendations  for  how  the  Agency 
can  improve  pesticide  labels.  The 
meeting  will  be  open  to  the  public,  and 
time  will  be  set  aside  for  public 
comments  concerning  agenda  items. 
Any  member  of  the  public  wishing  to 
present  an  oral  or  written  statement 
relative  to  the  Subcommittee's  topics  of 
discussion  for  this  meeting  should 
contact  the  APAC  Executive  Secretary 
at  the  address  or  telephone  niunber 
listed  above.  A  complete  agenda  will  be 
available  at  the  meeting. 

Dated:  August  28, 1985. 
lolm  A.  Moors, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

IFR  Doc.  85-21002  Filed  8-2^-85;  10:55  am] 
wuMa  cotx  tstoso-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Procurement;  Commercial  or  Industrial 
Performance;  Productivity  Review  List 
and  Schedule 

summary:  In  compliance  with  the  Office 
of  Management  and  Budget  (0MB) 
Circular  Number  A-76,  subject, 
"Performance  of  Commercial 
Activities."  and  its  Supplement,  Part  I, 
Chapter  1,  paragraph  Clb,  the  Equal 
Employment  Opportimity  Commission 
hereby  publishes  its  productivity  review 
list  and  schedule  (all  located  at  the 
Headquarters.  2401  E  Street.  NW.. 
Washington.  DC)  as  follows: 


Oganizalion 

Function 

naviewetvl 
date 

Office  o« 
Management 

Do     

Do 

Real  property  ptana, 
de3igna.and 

aoquMion*.'. 
AulonwMdMa 

procaaaing 

oparaliona.* 

Ubrary  aanicM' ..._ 

Hecorda  and  toma 

and  office  aqupinant 
v^akjation 

Tranng  operaHona.* 

OctotMr  198S. 

Da 

Do. 
Do 

Do.. 

Do.._ 

Do 

'  Lesa  than  10  FTEs. 
'Mora  than  10  FTEa. 

This  announcement  is  not  a 
solicitation  for  bids  but  rather  is  an 
advance  notification  to  alert  interested 
persons  and  businesses  of  our  plans. 
More  specific  information  relating  to 
this  announcement  will  not  be  furnished 
until  the  solicitation  for  bids  is 
synopsized  in  the  Commercial  Business 
Daily. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  P.  Hill  (202)  634-1395.  Equal 


Employment  Opportimity  Commission. 
Office  of  Management.  Performance 
Management  Division,  Room  225,  2401  E 
Street,  NW.,  Washington.  DC  20507. 

JohnSaal. 

Management  Director. 

[FR  Doc.  85-20783  Filed  ft-2»-85;  8:45  am] 

BtUJNO  CODE  SOOO-01-N 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1531] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  In  Rulemaking 
Proceedings 

August  12. 1985. 

The  following  listings  of  petitions  for 
reconsideration  and  clarification  filed  in 
Commission  rulemaking  procedings  is 
published  pursuant  to  CFR  Sec.  1.429(e). 
Oppositions  to  such  petitions  for 
reconsideration  and  clarification  must 
be  filed  within  15  days  after  publication 
of  this  Public  Notice  in  the  FMeral 
Register.  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Corporate  Ownership 
Reporting  and  Disclosure  by  Broadcast 
Licensees.  (Docket  No.  20521) 

Amendment  of  §  5  73.35.  73.240  and 
73.636  of  the  Commission's  Rules 
Relating  to  Multiple  Ownership  of 
Stardard.  FM,  and  Television  Broadcast 
Stations.  (Docket  No.  20548) 

Amendment  of  §5  73.35.  73.24a  73.636 
and  76.501  of  the  Commission's  Rules 
relating  to  Multiple  Ownership  of  AM, 
FM  and  Television  Stations  and  CATV 
Systems.  (BC  Docket  No.  78-239) 

Reexamination  of  the  Commission's 
Rules  and  Policies  Regarding  the 
Attribution  of  Ownership  Interests  in 
Broadcast,  Cable  Television  and 
Newspaper  Entities.  (MM  Docket  No. 
83-46,  RM's  3653,  3695  &  4045) 

Filed  by:  Gary  M.  Epstein  &  James  F. 
Rogers,  Attorneys  for  Sovereign 
Ventures  on  8-5-85. 

Subject:  Amendment  of  Section 
73.606(b),  Table  of  Assisgnments, 
Television  Broadcast  Stations. 
(Sheridan.  Wyoming)  (MM  Docket  No. 
84-804.  RM's  4789  &  4844) 

Filed  by:  James  L.  Blair,  Attorney  for 
Rocky  Mountain  Communications 
Network,  Inc.  (formerly  The  Chiysostom 
Corporation)  on  8-1-85. 

Subject:  Amendment  of  Part  74  of  the 
Commission's  Rules  and  Regulations  in 
Regard  to  the  Instructional  Television 
Fixed  Service.  (MM  Docket  No.  83-523) 

Filed  by: 
Shelby  D.  Green  for  Instructional 
Teleconununications  Foundation. 
Inc..  on  7-22-85. 
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Henry  Goldberg  »  Jeffrey  H.  Olson, 

Attorneys  for  Wayne  State 

University  on  7-29-«5. 
Robert  E.  Kelly.  Mary  C.  Albert  ft 

Timothy  J.  Fitzgibbon,  Attorneys  for 

Hispanic  Information  ft 

Telecommunications  Network,  Inc.. 

on  7-29-85. 
Andrew  Jay  Schwartzman,  Attorney  for 

Media  Access  Project  and 

Telecommunications  Research  and 

Action  Center  on  7-29-65. 
Ernest  T.  Sanchez.  Attorney  for  Greater 

Cleveland  Hospital  Association  on 

7-29-85. 
Richard  D.  Marks,  Todd  D.  Gray  ft 

Corinne  M.  Antley,  Attorneys  for 

Ana  C.  Mendez  Educational 

Foundation,  et  al  on  7-29-85. 
Linda  Flores,  President  for  the  Puerto 

Rican  Legal  Defense  and  Education 

Fund  on  7-29-85. 
Stephen  R.  Bell  ft  Paul  J.  Sinderbrand. 

Attorneys  for  Microband 

Corporation  of  America  on  7-29-85. 
Steven  A.  Lerman  ft  Jill  Abeshouse 

Stem.  Attorneys  for  Educational 

Broadcasting  Corporation  (WNET- 

TV)  on  7-29-85. 
Michael  F.  Sulhvan,  Assistant  State 

Superintendent  for  Maryland  State 

Department  of  Education  on  7-29- 

85. 
Arthur  Stambler  ft  Andrew  Ritholz. 

Attorneys  for  the  Network  for 

Instructional  T.V.,  Inc.,  on  7-29-85. 
Irving  Gastfreud.  Attorney  for  The 

George  Mason  University 

Foundation,  Inc.  on  7-30-85. 
Federal  Communicationa  Conunissioa. 
WiUiam  |.  Tricaiica, 
Secretary. 

[FR  Doc.  85-20728  F^led  8-29-85;  8:45  am] 
BtujNO  cooe  srii-oi-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Privacy  Act  of  1974;  Propoeed  New 
System  of  Record* 

agency:  Federal  Emergency 
Management  Agency. 
ACTtON:  Propoeed  New  System  of 
Records. 

summary:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974.  5  U.S.C.  552a, 
the  Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
new  system  of  records  entitled  "FEMA/ 
NETC-6,  Records  of  Alleged  Misconduct 
of  Students  Attending  Training  Courses 
at  the  National  Emergency  Training 
Center. 

A  new  system  has  been  Hied  with  the 
Office  of  Management  and  Budget,  the 
Speaker  of  the  House  of 


Representatives,  and  the  President  of 
the  Senate. 

DATE:  Comments  must  be  received  on  or 
before  30  days  from  the  date  of  this 
publication.  The  notice,  including  the 
routine  uses,  become  effective  60  days 
from  the  date  of  this  publication, 
without  further  notice,  unless  comments 
necessitate  otherwise. 
ADDRESS:  Address  comments  to  the 
Federal  Emergency  Management 
Agency,  Attn.  Docket  Qerk,  Office  of 
General  Counsel,  Room  840,  500  C 
Street.  SW..  Washington.  D.C.  20472. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday  (except  for  legal  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  Keener,  FOIA/Privacy 
Specialist,  at  (202)  646-3981. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  system  of  records  is  needed  to 
document  and  evaluate  all 
circumstances  which  allege  misconduct 
on  the  part  of  students  attending 
training  courses  at  the  National 
Emergency  Training  Center.  The 
information  provided  by  the  subject 
student  and  other  sources  will  be  used 
during  the  interview  with  the  subject 
student  prior  to  a  decision  being  made 
as  to  whether  such  actions  warrant 
dismissal  from  the  National  Emergency 
Training  Center.  As  with  any  formal 
training  institution,  it  is  necessary  to 
maintain  an  orderly  and  professional 
surrounding  for  all  students.  A  "Report 
on  New  Systems"  has  been  filed, 
concurrent  with  this  publication,  with 
Congress  and  the  Office  of  Management 
and  Budget. 

Dated:  August  9, 1985. 
Robert  Mahaffey, 

Director,  Office  of  Public  Affairs,  Federal 
Emergency  Management  Agency. 

FEMA/NETC-e 

SYSTEM  NAME: 

Records  of  Alleged  Misconduct  of 
Students  Attending  Training  Courses  at 
the  National  Emeigency  Training 
Center. 

SECURrrv  classihcation: 

Unclassifed. 

system  location: 

Federal  Emergency  Management 
Agency,  National  Emergency  Training 
Center,  Emmitsburg,  Maryland  21727. 

cateoories  of  indiviouals  covered  sv  thi 
system: 

Students  attending  training  courses  at 
the  National  Emerency  Training  Center 
who  have  been  charged  with  alleged 
misconduct. 


CATEOOiMES  OF  RECORDS  M  TNB  SYSTEM: 

Files  may  include  statements  from  the 
student  charged  with  alleged 
misconduct  and  witnesses;  Security 
reports  from  Security  Guards  assigned 
to  the  National  Emergency  Training 
Center;  police  reports  describing  the 
alleged  incident;  and  copy  of  student 
application  records,  FEMA  Form  95-2, 
which  contains  the  name,  address, 
educational  level,  social  security 
number,  emergency  management 
courses  taken  and  where,  emergency 
management  organization  and  program 
affiliation,  emergency  managment  title, 
emergency  management  telephone 
number  and  length  of  emergency 
management  service,  employer,  business 
title  and  business  telephone  number 
student  travel  authorization  and  voucher 
for  partial  expense  and  date  and 
location  of  course;  Student  Expense 
files:  completed  Grant-in-aid  forms; 
State  recommendations;  and  attendance 
and  progress  reports. 

autmorrrv  for  maintenance  of  the 
system: 

5  U.S.C.  301;  44  U.S.C.  3101;  50  U.S.C. 
App.  2253,  2281;  Reorganization  Plan  No. 
3  of  1978,  and  E.0. 12148  and  E.0. 12127. 

FURPOSE(S): 

For  the  purpose  of  evaluating  the 
alleged  misconduct  to  make  an 
administrative  decision  as  to  whether 
the  action  warrants  dismissal  from 
participation  in  the  training  course  at 
the  National  Emergency  Training 
Center.  Upon  admission  to  the  National 
Emergency  Training  Center,  students  are 
apprised  that  if  they  are  sent  home  as  a 
result  of  misconduct,  they  may  not 
attend  future  training  sessions  for  one 
(1)  fiscal  year  following  the  current 
fiscal  year  in  which  the  incident 
occurred. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  m 
THE  SYSTEM,  ICtUOWO  CATEQORWS  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

A  letter  notifying  the  student's 
employer  of  the  student's  dismissal  for 
reasons  of  misconduct  is  sent  by  the 
National  Emergency  Training  Center. 
Upon  request  by  the  student's  employer, 
information  from  and/or  copies  of  the 
statements  from  the  student  sent  home 
as  a  result  of  misconduct  and  witnesses, 
police  reports,  and  security  reports  from 
security  guards  assigned  to  the  National 
Emergency  Training  Center  may  be 
made  available  to  the  student's 
employer  for  the  purpose  of  determining 
if  disciplinary  action  is  appropriate  by 
the  student's  employing  organization. 
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Records  are  maintained  in  file  folders. 


By  name  or  social  security  number. 

SAFEOUAROS: 

Records  are  maintained  in  a  locked 
container.  All  records  are  maintained  in 
areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 


Records  are  retained  for  one  fisccd 
year  following  the  current  fiscal  year  in 
which  the  incident  occurred.  Records 
are  then  destroyed  by  means  of 
shredding  or  burning. 

SVSTCM  lfUliAQCN(S)  AND  AOOAESS: 

Associate  Director.  Training  and  Fire 
Programs  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  D.C  20472. 

NOTmCATKM  PROCEOURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  request  should  be  clearly 
marked  "Privacy  Act  Request"  on  the 
envelope  and  letter.  Requests  should 
include  full  name  of  the  individual,  some 
t3^  of  appropriate  personal 
identification,  and  current  address.  For 
personal  visits,  the  individuals  should 
he  able  to  provide  some  acceptable 
identification,  that  is,  driver's  license, 
employing  organization's  identification 
card,  or  other  identification  card. 

RECORD  access  moccoutics: 

Same  as  Notification  procedure 
above. 

CONTESTMO  RECORD  rioCEIHIRES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought.  FEMA  Privacy  Act 
Regulations  are  promulgated  in  44  CFR 
Parte. 

RECORD  SOURCE  CATEOORIES: 

Directly  fit)m  the  students,  witnesses. 
State  and  local  police  departments,  and 


derived  fi^m  student  application  and 

academic  records. 

[PR  Do&>85-20359  Filed  8-29-85: 8:45  am] 

nUMQ  COOC  STI*.*!-!! 

FEDERAL  HOME  LOAN  BANK  BOARD 

AlOance  Federal  Savings  and  Loan 
Association,  Kenner,  LA;  Replacement 
of  Conservator  With  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended.  12  U.S.C. 
1464(d)(6)(D]  (1982).  the  Federal  Home 
Loan  Bai^  Board  on  August  23, 1985. 
replaced  lohn  }.  Daly  as  conservator  for 
Alliance  Federal  Savings  and  Loan 
Association.  Kenner,  Louisiana 
("Association"),  with  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  the 
Association. 

Dated:  August  27, 1985. 
Jeff  Soonyefs. 
Secretary. 
(FR  Doc.  85-20792  Filed  8-29-85:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreeinent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Conunission.  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  15  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  207-010811. 

Title:  "Peru  Lines  Service"  a  Joint 
Service  Agreement  by  and  between 
Naviera  Neptuno,  S.A.  ("Neptimo")  and 
Empresa  Naviera  Santa,  S.A.  ("Santa"). 

Parties:  Naviera  Neptuno.  S.A. 
Empresa  Naviera  Santa.  S.A. 

Synopsis:  The  proposed  agreement 
would  establish  a  joint  service 
arrangement  between  the  parties  in  the 
trade  between  U.S.  Atlantic  and  Gulf 
ports  and  inland  points  via  such  ports 


and  ports  and  points  in  Peru,  Chile. 
Bolivia,  Mexico  and  other  wayports.  It 
would  allow  the  parties  the  use  of  the 
trade  name  "Peru  Lines  Service";  to 
designate  joint  agents,  coordinate 
management  and  issue  joint  bills  of 
lading:  and  to  share  in  revenues  and 
expenses.  It  would  also  allow  the 
parties  to  join  or  resign  from  any  lawful 
conference  in  the  trade,  and  publish 
their  own  tariff  where  the  parties  are  not 
conference  members. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  27, 1985. 
Bnice  A.  Dombrowski. 
Acting  Secretary. 

[FR  Doc.  65-20863  Filed  8-29-85;  8:45  am] 
WUiNQ  COOC  tTSO-OI-ll 


FEDERAL  RESERVE  SYSTEM 

Citizens  State  Bancorp,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  20, 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Citizens  State  Bancorp,  Cincinnafi, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Citizens  State  Bank. 
Cincinnati,  Ohio.  Comments  on  this 
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application  must  be  received  not  later 
than  September  23, 1985. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  CB&T  Bancshares,  Inc.,  Hartselle, 
Alabama:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Community  Bank  ft 
Trust,  Hartselle,  Alabama. 

2.  Hibemia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with 
Fidelity  National  Financial  Corporation. 
Baton  Rouge,  Louisiana,  thereby 
indirectly  acquiring  Fidelity  National 
Bank  of  Baton  Rouge,  Baton  Rouge, 
Louisiana. 

Hibemia  Corporation  has  also  applied 
to  acquire  24.  9  percent  of  the  voting 
shares  of  Fidelity  National  Financial 
Corporation,  Baton  Rouge,  Louisiana, 
thereby  indirectly  acquiring  Fidelity 
National  Bank  of  Baton  Rouge,  Baton 
Rouge,  Louisiana. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Farmers  State  Bancorp.,  College 
Comer,  Ohio;  to  acquire  100  percent  of 
the  voting  shares  of  State  Bank  of 
Carthage,  Carthage,  Indiana  and  the 
First  National  Bank  of  Mays,  Mays. 
Indiana. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Grant  County  Bancorporation,  Inc., 
Carson,  North  Dakota;  to  become  a  bank 
holding  company  by  acquiring  99 
percent  of  the  voting  shares  of  First 
Southwest  Bank-Carson,  Carson,  North 
Dakota. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  LJT,  Inc.,  Holdrege,  Nebraska;  to 
become  a  bank  holding  company  by 
acquiring  34.79  percent  of  the  voting 
shares  of  First  Holdrege  Banc  Shares, 
Inc.,  Holdrege,  Nebraska. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  First  Huntsville  Corporation, 
Huntsville,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  First  National 
Bank  of  Madisonville,  Madisonville, 
Texas,  a  de  novo  bank. 

2.  Gulfbanks,  Inc.,  Corpus  Christi, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  the  following  banks: 
CTRL  National  Gulfbank  of  Corpus 
Chrisiti,  Corpus  Christi,  Texas;  1st 


National  Bank  of  Corpus  Christi,  Corpus 
Christi,  Texas;  Southern  National  Bank 
of  Corpus  Christi,  Corpus  Christi,  Texas; 
and  Western  National  Bank  of  Corpus 
Christi.  Corpus  Christi,  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  September  23. 
1985. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  26, 1985. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-20735  Filed  »-29-85;  8:45  am] 
■lUJNQ  COOC  UIO-OI-M 


Rdelcor,  Inc.,  et  al4  Applications  To 
Engage  da  Novo  in  Parmlsaible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  nied  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  {  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  product  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efBciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  18, 1985. 


A.  Federal  Reswve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1.  Fidelcor,  Inc.,  Philadelphia, 
Pennsylvania;  to  expand  through  its 
subsidiary.  Latimer  ft  Buck.  Inc. 
Philadelphia,  Pennsylvania,  the 
geographic  area  in  which  the  Applicant 
can  undertake  the  following  permissible 
non-banking  activities:  originating  or 
acquiring  or  servicing,  for  the  account  of 
others,  short-term  or  long-term 
extensions  of  credit  or  mortgages; 
holding  for  its  own  account,  extensions 
of  credit  commonly  associated  with  the 
financing  of  real  estate;  servicing  real 
estate  sale  leaseback  transactions; 
performing  appraisals  of  real  estate;  and 
arranging  equity  financing.  These 
activities  would  be  expanded  to  include 
the  entire  United  States  of  America. 

2.  Fidelcor,  Inc.,  Philadelphia, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary,  Latimer  ft  Buck,  Inc. 
Philadelphia,  Pennsylvania,  an  advisory 
company  for  a  mortgage  or  real  estate 
investment  trust  as  permitted  under 
Regulation  Y,  §  225.25(b)(4)(i). 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicaga  Illinois 
60690. 

1.  Associated  Banc-Corp.,  Green  Bay. 
Wisconsin;  to  acquire  Associated 
Insurance  Corporation,  Phoenix. 
Arizona;  and  thereby  engage  in 
underwriting,  reinsuring,  offering  credit 
life  insurance  and  credit  accident  and 
health  insurance  on  extensions  of  credit 
by  Associated,  Banc-Corp.  and  its 
subsidiaries,  pursuant  to  section 
4(c)(8)(A)  of  the  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  26, 19B5. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-20736  Filed  8-29-85: 8:45  am] 

BILUNO  COM  •210-01-W 


Rrst  Exchange  Corp.;  Application  To 
Engage  de  Novo  In  Permissiblo 
Nonbanldng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
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holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  19, 1985. 

A.  Federal  Reserve  Bank  of  St.  Louis 
{Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  First  Exchange  Corp.,  Cape 
Girardeau,  Missouri;  to  engage  de  novo 
through  its  wholly  owned  subsidary. 
Exchange  Financial  Services.  Inc..  Cape 
Girardeau,  Missouri,  in  originating  and 
selling  real  estate  loans. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  26. 1985. 

fames  McAive, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-20737  Filed  8-29-85;  8:45  am] 

MLUNG  COOC  (210-01 
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National  Mercantile  Bancorp; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  225.23(a)(2)  or  (f)}  of 
the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  9  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 


company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufflce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  20, 
1985. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles. 
Secretary)  Washington,  D.C.  20551: 

1.  National  Mercantile  Bancorp.  Los 
Angeles.  California;  to  engage  through 
its  subsidiary,  Media  Funding 
Corporation,  Beverly  Hills,  California,  in 
joint  venture  activities  (commercial 
finance  lending  to  television,  motion 
pictures,  music  and  video  producers 
with  security  for  the  repayment  of  such 
loans  provided  by  a  payment  right  under 
a  distribution  agreement).  This 
appUcation  may  also  be  inspected  at  the 
Federal  Reserve  Bank  of  San  Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  26, 1985. 

James  McAfse, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-20738  Filed  ft-29-85;  8:45  am] 

BILUNQ  COOC  mo-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Fonns  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  O^ice  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  August  16, 
1985. 

Health  Care  Financing  Administration 

Subject-  Information  Collection 
Requirements  in  the  Home  and 
Community  Based  Services  Waiver 
Request— HCFA-8003 — New. 

Respondents:  State/local 
governments. 

Subject-  Chronic  Renal  Disease 
Medical  Evidence  Report — HCFA- 
2728— Revision  (0938-0046). 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit  institutions. 

OMB  Desk  Officer:  Fay  S.  ludicello. 
Office  of  the  Secretary 

Subject:  The  Preferred  Provider 
Organization  Study — New. 
Respondents:  Individuals. 
OMB  Desk  Officer:  Judy  A.  Mcintosh. 

Social  Security  Administration 

Subject:  Information  Collection 
Requirements  Contained  in  the  Revised 
Regulation  on  Listing  of  Impairments- 
Mental  Disclosures-20  CFR  404  Subpart 
P  and  416  Subpart  I— SSA-2506  BK— 
New. 

Respondents:  State  Disability 
Determination  Staffs. 

OMB  Desk  Officer:  Judy  A.  Mcintosh. 
Public  Health  Service 

National  Institutes  of  Health 

Subject-  Established  Populations  for 
Epidemiologic  Studies  of  the  Elderly, 
(Telephone  Follow-up;  Years  4  and  5) — 
New. 

Respondents:  Individuals  or 
households. 

Subject:  Vitamin  Supplements  and 
Neural  Tube  Defects — New. 

Respondents:  Individuals  or 
households. 
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Health  Resources  and  Services 
Administration 

Subject:  Uncompensated  Service 
Assurance  Report — Revision  {0915- 
0077). 

Respondents:  Health  care  facilities. 

Centers  for  Disease  Control 

Subject:  Regulation--42  CFR  5lb— 
Veneral  Disease  Program  Grants — 
Extension  (0920-0112). 

Respondents:  State/local 
governments.  non-proHt  institutions.* 

OMB  Desk  Officer:  Fay  S.  ludicello. 

Food  and  Drug  Administration 

Subject:  Standards  Survey — New. 

Respondents:  Voluntary  standards 
organizations  and  professional  societies 
that  develop  medical  d(>vice  standards. 

OMB  Desk  Officer  Bruce  Artim. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
reconunendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208,  Washington. 
D.C.  205C3;  Attn:  (name  of  OMB  Desk 
Officer  I. 

Dated:  August  26, 1985. 
K.  Jacqueline  Holz, 

Deputy  Assistant  Secretory  for  Management 

Analysis  and  Systems. 

[FR  Ooc.  85-20788  Filed  8-29-85;  8:45  am] 

MLUNQ  COOC  41BIMM-II 


Food  and  Drug  Administration 
[Docket  No.  85P-03991 

Canned  Spinach  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Market  Testing 

aqency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Rogers  Walla  Walla,  Inc.,  and 
Continental  Can  Co.,  Inc.,  to  market  test 
experimental  packs  of  canned  spinach 
containing  added  zinc  chloride.  The 
purpose  of  the  temporary  permit  is  to 
allow  the  applicant  to  measure 
consumer  acceptance  of  the  food. 
dates:  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  November  29. 1985. 


FOR  FURTHER  INFORMATION  CONTACT. 

F.  Leo  Kauffman.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-214).  Food 
and  Drug  Administration.  200  C  Street 
SW..  Washington,  DC  20204,  202-485- 
0107. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporry  permits  to  facilitate 
market  testing  of  foods  deviating  from 
the  requirements  of  a  standard  of 
identity  promulgated  under  section  401 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  341),  FDA  is  giving  notice 
that  a  temporary  permit  has  been  issued 
to  Rogers  Walla  Walla,  Inc.,  P.O.  Box 
998.  Walla  Walla,  WA  99362,  and 
Continental  Can  Co.,  Inc..  51  Harbor 
Plaza.  Box  Number  10004,  Stamford,  CT 
06904-2004.     " 

The  permit  covers  limited  interstate 
marketing  tests  of  experimental  packs  of 
canned  spinach.  The  test  product 
deviates  from  the  standard  of  identity 
for  canned  spinach  (21  CFR  155.200)  in 
that  it  will  contain  added  zinc  chloride 
in  an  amount  reasonably  necessary  to 
retain  the  green  color  of  the  product  (up 
to  75  parts  per  million  of  zinc  in  the 
finished  food).  The  test  product  meets 
all  requirements  of  S  155.200  with  the 
exception  of  this  deviation. 

The  permit  provides  for  the  temporary 
marketing  of  a  total  of  400,000  cases  of  4 
container  sizes,  i.e.,  300,000  cases  of  8Z 
Tall  cans.  No.  303  cans,  and  No.  2Vt 
cans,  and  100,000  cases  of  No.  10  cans  of 
the  test  product.  The  experimental  packs 
of  the  test  product  will  be  distributed  in 
the  continental  United  States.  The  test 
product  is  to  be  manufactured  at  the 
Rogers  Walla  Walla,  Inc.,  plant  located 
in  Walla  Walla,  WA. 

The  principal  display  panel  of  the 
label  states  Uie  product  name  as  "Sliced 
Spinach."  Each  of  the  ingredients  used  is 
stated  on  the  label  as  required  by  the 
applicable  sections  of  21  CFR  Part  101. 
The  permit  is  effective  for  15  months, 
beginning  on  the  date  the  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  November  29, 1985. 

Dated:  August  22, 1985. 
John  M.  Taylor, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nu  trition. 

[FR  Doc.  85-20731  Filed  8-29-85;  8:45  am] 

MUMO  COOC  4160-01-M 


[Docket  No.  85P-0372] 

Grated  Cheese  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing 

AQENCY:  Food  and  Drug  Administration. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Great  Lakes  Cheese  Co.,  Inc.,  to 
market  test  grated  cheese  containing 
powdered  cellulose  as  an  anticaking 
agent.  The  purpose  of  the  temporary 
permit  is  to  allow  the  applicant  to 
measure  consumer  acceptance  of  the 
food. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  November  29, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Johnnie  G.  Nichols,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-215). 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington.  DC  20204.  202- 
485-0101. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  CosmeUc  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Great  Lakes  Cheese 
Co.,  Inc.,  Newburg,  OH  44065. 

The  permit  covers  limited  interstate 
marketing  tests  of  grated  cheese  that 
deviates  from  the  standard  of  identity 
for  grated  cheeses  (21  CFR  133.146). 
Powdered  cellulose,  an  ingredient  not 
currently  permitted  for  use  in  grated 
cheese,  will  be  used  as  an  anticaking 
agent,  either  alone  or  in  combination 
with  other  anticaking  agents  listed  in 
S  133.146(b)(2)  in  an  amount  not  to 
exceed  2  percent  by  weight  of  the 
finished  food.  The  test  product  meets  all 
requirements  of  S  133.146,  with  the 
exception  of  this  deviation.  The  permit 
provides  for  the  temporary  marketing  of 
9  million  pounds  of  grated  cheese.  The 
test  product  will  be  distributed  in  all  50 
States. 

The  test  product  is  to  be 
manufactured  at  the  Great  Lakes  Cheese 
Co.,  Inc.,  plant  located  in  Newbuig,  OH. 

The  principal  display  panel  of  the 
label  states  the  product's  name.  Each  of 
the  ingredients  used  in  the  food, 
including  the  powdered  cellulose,  is 
stated  on  the  label  as  required  by  the 
applicable  sections  of  21  CFR  Part  101. 
liiis  permit  is  effective  for  15  months 
beginning  on  the  date  the  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later, 
than  November  29. 1985. 
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Dated:  August  22, 1985. 

John  M.  Taylor. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

|FR  Doc.  85-20730  Filed  8-29-85:  8:45  am) 

BUXINO  CODE  41«>-01-M 

(Dooket  No.  85E-0296) 

Determination  of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  New  Jersey  Meniscal 
Bearing  Knee  Replacement 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  the  New 
Jersey  Meniscal  Bearing  Knee 
Replacement  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADORESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

James  C.  Shehan,  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term  . 
Restoration  Act  of  1984  (Pub.  L  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act,  a 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 


Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued],  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  New  Jersey  Meniscal  Bearing  Knee 
Replacement.  This  patented  product, 
which  consists  of  the  Rotating  Platform 
of  the  New  Jersey  Total  Knee  System 
(PM30055)  and  the  Sliding  Meniscal 
Bearing  of  the  New  Jersey  Total  Knee 
System  (PM30055/S2),  is  indicated  for 
cemented  use  in  cases  of  osteoarthritis 
and  rheumatoid  arthritis.  Based  on  this 
recent  approval,  DePuy,  Inc.,  has 
applied  for  patent  term  restoration. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
the  New  Jersey  Meniscal  Bearing  Knee 
Replacement  is  1,701  days.  Of  this  time, 
1,005  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  606  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
was  begun:  August  16. 1980. 

The  apphcant  claimed  July  14, 1980,  as 
the  date  which  commenced  the  testing 
phase.  FDA  received  the  application  for 
an  investigational  device  exemption  on 
July  17. 1980.  Thirty  days  after  this 
application  was  received,  it  was 
automatically  approved  under  21  CFR 
812.30(a)(1)  on  August  16, 1980. 

2.  The  date  an  appUcation  was 
initially  submitted  under  section  515  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act:  August  16, 1983. 

The  applicant  claimed  that  the 
premarket  approval  applications  for  the 
product  (PM30055  and  PM30055/S2) 
were  submitted  on  August  12, 1983. 
However,  FDA  received  the  application 
on  August  16, 1983. 

3.  The  date  the  application  was 
approved:  April  12, 1985. 

The  appUcant  claimed  that  its  product 
was  approved  on  April  25, 1985.  FDA 
has  determined,  however,  that 
premarket  approval  application 
(PM30055]  and  its  supplement 
(PM30055/S2),  which  cover  both  parte  of 
the  New  Jersey  Meniscal  Bearing  Knee 
Replacement,  were  approved  on  April 
12, 1985. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  appUes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 


this  applicant  seeks  90  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  29, 1985,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interrested  person  may  petition 
FDA.  on  or  before  February  26, 1986,  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (S^e  H.  Rept.  98-857, 
Part  1,  98th  Cong.,  2d  Bess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  for<-\at 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
document  number  found  in  brackets  in 
the  heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  August  28.1985. 
Stuart  L  Nightingale, 

Associate  Commissioner  for  Health  Affain. 
[PR  Doc.  85-20936  Filed  8-29-85;  8:45  am] 

BILUNa  COOC  4t«M>1-ll 


Health  Resources  and  Services 
Administration 

Redeslgnatlon  of  itflnoto  Heatth 
Service  Areas  7  and  8 

AGENCY:  Health  Resources  and  Services 
Administration,  Public  Health  Service, 
HHS. 

action:  On  July  25, 1985  a  Notice  was 
published  in  the  Federal  Register  (50  FR 
30301)  annoucing  the  Secretary's 
decision  to  redesignate  Illinois  health 
service  areas  7  and  8.  The  effective  date 
was  to  have  been  September  13, 1985. 
Subsequent  to  that  announcement  an 
action  was  filed  in  the  U.S.  District 
Court,  District  of  Columbia,  seeking  to 
have  the  Secretary's  area  redesignation 
decision  set  aside.  In  order  to  allow  that 
litigation  to  proceed  in  an  orderly 
manner,  the  Department  has  agreed  to 
postpone  the  effective  date  until 
October  15, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Belin,  Director,  Division  of 
Agency  Operations  and  Management, 
OHP,  BHMORD.  5600  Fishers  Lane, 
Room  9A-19,  Rockville.  Maryland  20857. 
301-443-6680. 
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Dated:  August  27. 1985. 
lohn  H.  Kelso, 

Acting  Administrator,  HRSA. 
[FR  Doc.  85-20750  Filed  8-29-SS;  8:45  am] 
MLUNQ  coor4i«o-n-M 


DEPAR .  Mi  rr  OF  HEALTH  AND 
HUMAN  S£;)VICES 

National  Institutes  of  Heaitli 

National  Cancer  Institute,  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control; 
Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control, 
National  Cancer  Institute,  National 
Institutes  of  I-Iealth.  September  19-20, 
1985,  Conference  Rooms  7  and  8,  Sixth 
Floor  C-Wing.  Building  31,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20205.  This  meeting  will  be  open  to  the 
public  on  September  19  from  8:30  a.m.  to 
3:00  p.m.  and  on  September  20  from  8:30 
a.m.  to  adjournment  to  review  programs 
and  policies  of  the  Division  of  Cancer 
Prevention  and  Control.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  section  552b{c)(6),  Title  5.  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-463, 
a  portion  of  the  meeting  will  be  closed  to 
the  public  on  September  19  from 
approximately  3:00  p.m.  to  recess  for 
review,  discussion  and 
reconmiendations  regarding  the 
disposition  of  a  cooperative  agreement 
project.  The  discussion  regarding  the 
process  of  the  review  and  subsequent 
recommendations  could  reveal  personal 
information  concerning  individuals 
associated  with  the  project,  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Also  reviewed  during  this 
closed  session  will  be  the  results  of  the 
intramural  research  site  visit  of  the 
Cancer  Prevention  Studies  Branch.  The 
site  visit  chairman  will  present  the  site 
visit  report  to  the  Board  of  Scientific 
Counselors. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 


National  Cancer  Institute,  Building  31, 
Room  10A06.  National  Institutes  of 
Health,  Bethesda.  Maryland  20205  (301- 
496-5708)  wiU  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request 

Mr. ).  Henry  Montes.  Executive 
Secretary,  Board  of  Sdentl^c 
Counselors.  Division  of  Cancer 
Prevention  and  Control  National 
Cancer  Institute,  Blair  Building,  Room 
1A07,  National  Institutes  of  Health. 
Bethesda,  Maryland  20206  (Telephone: 
301-427-8630)  will  furnish  substantive 
program  information. 

Dated:  August  9, 1985. 
B«tty  ).  Beveridga, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  85-20797  Filed  8-29-85:  8:45  amj 

BILUNQ  COM  4140-01-M 


Developmental  Ttierapeutics 
Contracts  Review  Committee;  Meetbig 
Cancellation 

Notice  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Committee,  National  Cancer 
Institutes,  National  Institute  of  Health, 
September  13, 1985,  Building  31, 
Conference  Room  7,  Bethesda,  Maryland 
20205,  published  in  the  Federal  Register, 
(50  FR  28479)  is  hereby  cancelled.  For 
further  information,  please  contact  Dr. 
Kendall  G.  Powers,  Executive  Secretary, 
National  Cancer  Institute,  Westwood 
Building,  Room  805,  National  Institutes 
of  Health,  Bethesda,  Maryland  20205 
(301/496-7575). 

Dated:  August  19, 1985. 

Thomas  E.  Malona,  PkD.. 

Deputy  Director.  NIH. 

(FR  Doc.  85-20798  Filed  8-2»-85;  8:45  am] 

BtLUNO  COOC  4140-01-11 


National  Cancer  Institute,  Board  of 
Scientific  Counselors;  DivWon  of 
Cancer  Biology  and  DIagrwets; 
Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  £)CBD. 
National  Cancer  Institute.  October  29. 
1985.  at  the  National  Institutes  of 
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Health,  Building  31,  Conference  Room  7, 
Bethesda,  Maryland.  This  meeting  «vill 
be  open  to  the  public  on  October  29, 
from  8:30  a.m.  to  3:00  p.m.  for  review  dP 
the  DCBD  Extramural  Research 
Program.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b{c)(6).  Title  5.  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-483, 
the  meeting  will  be  closed  to  the  public 
on  October  29,  from  3:00  p.m.  to 
adjournment,  for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  DCBD, 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
medical  files  of  individual  research 
subjects,  and  similar  items,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  lOAOO, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20205  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  Ihor  |.  Masnyk,  Deputy  Director, 
Division  of  Cancer  Biology  and 
Diagnosis.  National  Cancer  Institute. 
Building  31,  Room  3A-04,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20205  (301/496-4345)  will  furnish 
substantive  program  information. 

Dated  August  9. 1985. 
Betty  |.  Beveiidge, 

Committee  Management  Officer,  NIH. 
[FR  Doa  85-20799  Fded  8-29-BS:  8:45  am] 
MUNO  COOC  4140-01-M 


National  Institute  on  Aging,  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  on  Aging.  October  21-23, 1985. 
to  be  held  at  the  Gerontology  Research 
Center.  Baltimore.  Maryland.  The 
meeting  will  be  open  to  the  public  from 
8:30  a.m.  on  Monday.  October  21  until 
approximately  4:00  p.m.  and  will  again 
be  op>en  to  the  public  from  8:30  a.m.  on 
Tuesday.  October  22  until  4:00  p.m. 
Attendance  by  the  pubUc  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  Title  5.  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-463. 
the  meeting  will  be  closed  to  the  public 
on  October  21  from  4:00  p.m.  until 
recess,  and  again  on  October  22  from 


4KX)  p.m.  until  adjournment  on  October 
23  for  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  National 
Institutes  of  Health,  NIA.  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  C.  McCann,  Committee 
Management  Officer,  NIA  Building  31, 
Room  2C05.  National  Institutes  of 
Health,  Bethesda,  Maryland  20205, 
(telephone:  301/496-5888]  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members.  Dr.  Richard  C. 
Creulich,  Scientific  Director,  NIA, 
Gerontology  Research  Center.  Baltimore 
City  Hospitals,  Baltimore.  Maryland 
21224,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  13.866.  Aging  Research.  National 
Institutes  of  Health) 

Da\e±  August  9, 1985. 
Betty  |.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc  85-20600  FUed  8-29-85;  8:45  am] 
BIUJNQ  COOC  4140-01-11 


National  Institute  of  Allergy  and 
Infectious  Diseases;  National  Advisory 
Allergy  and  Infectious  Diseases 
Council  Allergy  and  Immunology 
Subcommittee  and  Microbiology  and 
Infectious  Diseases  Subcommittee; 
Meeting 

Pursuant  to  Pub.  L .  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
September  19-20. 1985,  at  the  National 
Institutes  of  Health.  Building  31 C, 
Conference  Room  10,  Bethesda, 
Maryland  20205. 

The  meeting  will  be  open  to  the  public 
on  September  19  from  approximately 
9:00  a.m.  to  9:30  a.m.  for  opening 
remarks  of  the  Institute  Director  and 
again  from  1:30  p.m.  to  approximately 
5:00  p.m.  for  discussion  of  procedural 
matters.  Council  business,  and  a  report 
from  the  Institute  Director  which  will 
include  a  discussion  of  budgetary 
matters.  The  primary  program 
discussions  will  be  on  Asthma  and 
Allergic  Diseases:  State  of  the  Art 
Reviews.  On  September  20  of  tiie 
meeting  will  be  open  to  the  public  from 
approximately  8:30  a.m.  to  9:30  a.m.  for 
the  reports  of  the  Director  of  the 
Microbiology  and  Infectious  Diseases 
Program  and  the  Director  of  the 


Immunology,  Allergic  and  Immunologic 
Diseases  Program. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b[c)(4)  and 
552b(c)(6).  Tide  5.  U.S.  Code,  and 
section  10(d)  of  Pub.  L  92-463,  the 
meeting  of  the  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  of  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  three  hours 
for  the  review,  evaluation,  and 
discussion  of  individual  grant 
applications.  It  is  anticipated  that  this 
will  occur  bom  9:30  a.m.  until 
approximately  12:30  p.m.  on  September 
19.  The  meeting  of  the  full  Council  will 
be  closed  from  approximately  9:30  a.m. 
until  adjournment  on  September  20  for 
the  review,  evaluation,  and  discussion 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Gwendolyn  Trible,  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31, 
Room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205, 
telephone  (301)  496-5717.  will  provide 
summaries  of  the  meetings  and  rosters 
of  the  Council  members  as  requested. 

Dr.  John  W.  Diggs.  Director, 
Extramural  Activities  Program.  NIAID. 
NIH,  Westwood  Building,  Room  703, 
telephone  (301)  496-7291,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855.  Pharmacological 
Sciences;  13,856.  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health) 

Dated:  August  9. 1985. 
Betty }.  Beveridge, 

NIH  Committee  Management  Officer. 
(FR  Doc.  85-20801  Filed  8-29-85;  8:45  am] 

WLUNQ  CODE  414(M>1-M 


National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke; 
Meetings 

Pursuant  to  Pub.  Law  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
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Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552(b)(4)  and  552(c)(6).  Title  5.  U.S.  Code 
and  section  10(d)  of  Pub.  L  92-463.  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
'   Sunmiaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  indicated. 

Name  of  Committee:  National  Advisory 
Neurological  and  Communicative  Disorders 
and  Stroke  Council  and  Its  Planning 
Subcommittee. 

Dates:  October  9-11, 1985. 

Place:  National  hutitute  of  Health;  Building 
31 C,  Conference  Room  10;  9000  Rockville 
Pike;  Bethesda.  Maryland  20205. 

Open:  October  9, 1:00  p.m.— 3:00  p.m. 
(Planning  Subcommittee);  October  10.  9:00 
a.m. — 2:00  p.m.  (Council). 

Agenda:  To  discuss  program  planning, 
program  accomplishments,  and  special 
reports. 

Closed:  October  9.  3:00  p.m.— 5:00  p.m. 
(Planning  Subcommittee);  October  10.  2:00 
p.m.— 4:00  p.m.  (Coimcil);  October  11,  8:30 
a.m. — adjournment  (Council). 

Closure  Reason:  For  review  of  grant 
applications. 

Executive  Secretary:  John  C.  Dalton,  Ph.D., 
Director.  NINCDS-EAP,  Federal  Building, 
Room  1016,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205.  Telephone:  301/ 
496-9248. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  B 
Committee. 

Dates:  October  18, 19,  and  20, 1985. 


Place:  Grenclefe  HoteL  1011  S.  Akard, 
Dallas,  Texas  75215. 

Open:  October  18,  8:30  a.m. — 9:00  a.m. 

Closed:  October  18,  9:00  ajn. — receas: 
October  19, 0:30  a.m. — recess;  October  20, 
8:00  a.m. — adjournment 

Closure  Reason:  To  review  grant 
applications. 

Acting  Executive  Secretary:  Dr.  A  Beau 
White,  Federal  Building,  Room  90-14. 
National  Institutes  of  Health,  Betheda, 
Maryland  20205,  Telephone:  301/496-9223. 

Name  of  Committee:  Communicative 
Disorders  Review  Committee. 

Dates:  October  31 — November  1, 1985. 

Place:  Ramada  Inn.  Bethesda,  8400 
Wisconsin  Avenue.  Bethesda.  Maryland 
20814. 

Open:  October  31,  8:00  a.m. — 8:30  a.m. 

Closed:  October  31,  8:30  ajn. — recess; 
November  1, 8:00  a.m. — adjournment 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  Marilyn  Semmes, 
Federal  Building,  Room  9C-14,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205,  Telephone:  301/496-9223. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  A 
Committee 

Dates:  October  31,  November  1  and  2, 1985. 

Place:  Ramada  Inn,  Bethesda,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Open:  October  31,  8:00  p.m. — 8:30  p.m. 

Closed:  October  31, 8:30  p.m. — recess; 
November  1,  8:30  ajn. — recess;  November  2, 
8:30  a.m. — adjournment 

Closure  Reason:  To  review  grant 
applications. 

Elxecutive  Secretary:  Dr.  Leon  Jack 
Greenbaum,  Jr.,  Federal  Building,  Room  9C- 
14,  National  Institutes  of  Health,  Bethesda. 
Maryland  20205,  Telephone:  301/496-9223. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853,  Clinical  Basis  Research: 
No.  13.854,  Biological  Basis  Research) 

Dated:  August  9. 1985. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  85-20802  Filed  8-29-85;  8:45  am] 

WLLINQ  CODE  4140-01-M 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meetings  of  &e 
following  study  sections  for  September 
through  November  1985,  and  the 
individuals  from  whom  summaries  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 

These  meetings  wiU  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  wiD 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c](4]  and  552b(c)(6), 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  apphcations  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Grants  Inquiries  Office,  Division 
of  Research  Grants,  Westwood  Building. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20205,  telephone  301-496-7441 
will  furnish  summaries  of  the  meetings 
and  rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  A.M.  unless 
otherwise  specified. 


Study  Mction 

^  .  - .                 . .                       4  nMf  11,  ,11,1  1  ■ 

cwpwrnDer-nowTiDar,  iwio  PMeewige 

Tan* 

Iflcalian 

Oct  17-19                                          ...       ..   

•-90 

Baclenology  and  MycotOfly-1.  Dr.  Milton  Gordon.  Rm.  304,  T*.  301-496-7340 

Baclenology  and  Mv-cology-^  Or  William  Branctie.  >,  Rm.  306,  Tal  301-496-7661 

Boha/Kxai  Medicina.  Or  Jo«i  Rittonhouaa.  Rm.  232.  Tel  301-496-7109 _... 

Biocnemical  Endocrinology.  Dr.  Norman  Gold.  Rm.  226,  Tel.  301-49^7430 

Oct  ^11 

6:30 

MO. 

Oct  16-18 

0e«.»-il _.. 

Oct  16-19 - - 

Oct  23-25 

Oct  17-19 _ 

Oct  17-19 - - -... 

Oct   17-19                            

830 

oc. 

HoUiy     ln>v     GMrgMoem. 

9:00.   - 

8:30 

8J0 _     . 

8-30 

DC. 
GwirgMwin  HoMt  \Mea«a<»- 

ton.oa 

Holiday  mn.  Bathaada,  MO 

Bioc»iemi»try-1.  Dr.  Artolphua  P.  Toliver,  Rm.  3188,  Tel.  301-496-7516 

Biochemistiv-2  Dr  Alex  LiKouas  Rm  31BA  Tel  301-496-7517                                 .    ..  ._ 

Waa»a*    HoM.     Roaalyn. 
VA. 

1   ■ t %jim     •  '     -     •       r\     at     1  1   il» 

BioOrganic  and  Natural  Products  Chemistr>,  Or.  Michael  Rogers,  Rm.  S.  Tel.  301-496- 

7107. 
Biopliysical  Chemistry  Or  Jotm  B  Wolff  Rm  236B  Tel   301-496-^7070 

MO -.. 

8:30 

9:00           - 

8;30„ 

MO. 
HoMay     Inn.     GeorgeloMV 

oc 

Room  7.  BMg  31C.  Bethes- 

Bio-Psychology, Dr.  A  KeMh  Murray.  Rm.  220,  Tel.  301-496-7058 

C^dwvaacular  wl  Pulmonary,  Dr.  Anthony  C.  Chung,  Rm.  2A.04,  Tel  301-496-7316 _,.. 

Cardiovaicular  and  Renal.  Dr.  Rosemaiy  Moma,  Rm  321,  Tel  301-496-7901 .~.„.._ 

Cellulai  Biology  and  Physiology-1.  Dr  Gerald  Greenhouse.  Rm.  336,  Tel.  301-496-7396 

Sep*  3(W)ct  $...._ —     

0^9-11                                   .._ _ 

da.  Ma 
Ranada  tan.  Belhaada.  MO. 
Urvlan  HM  HoMl.  OBtiiida. 

rvs  ?i-M        

8:30 

8.30 

MO 
HoMsy  Inn,  BMhMdft.  MD. 

Oct.  9-1 1 _„_ 

Boom  7.  BIdg  310,  Belhaa- 
da.M0. 
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Study  McHon 


Cimtm  Biotogy  atd  PhnWoa^a.  Or.  b'««tyn  HorenstMn.  Rm.  308,  Tal.  301-4a»-7a81 . 

QamtcK  PMhotogy.  Or.  Eiknund  CoQiUnl.  Rm.  353.  T»t  301-496-707S 

CXmnortc  RMiolagy.  Dr.  CMtNrtn*  WingM.  Rm.  2198.  T«l  301-496-7860 


Endocftnology.  Or.  Haiy  BmC*.  Rm.  333.  Tal  301-496-7340 

t4*«»*ltogy  ««  CilMl  Cor«oH.  Or  PhyO*  a  Ev«Mv  Rm.  203C.  T*.  301-496-7246- 


Sap*wnlMr-Nov«n«Mr.  1965  MatMnp* 


Oct  21-23... 


Oct  17-19... 
Oct  23-25... 


C»»*»>**W  wd  DiilMi  Conlrat-2.  Dr.  Am  SctAMdotwrg.  Rm.  2038.  Tal  301-496-724^. 
Expwrawiw Caniowataiw  Scmcwm.  Or  Richwd  Paatwdy,  Rm.  234.  m  301-496-7940... 
E«pirim«nttl  Immunology.  Or.  David  L*mrv  Rm.  2229.  Tal  »1-496-7238 


ExpanmtnW  Thanpaulic*.  Dr.  Morris  KalMy.  Rm.  221.  T«L  301-496-7597  _ 
I  VkDiogir.  Or.  QarraO  V.  KMlar.  Rm.  206,  Tal  m-496-7474  __ 


Ganam  Maclclna  A-1.  Dr.  Harold  Davidion.  Rm.  3S4A.  TaL  301-496-7797.. 
Genam  Maddna  A-2.  Dr.  Donna  J.  Daan.  Rm.  354B.  Tal  301-496-7140.... 

Ganar*  Maitdnda  a  Or.  Antoma  NovtOo.  Rm.  322  Tal.  »1-496-7730„ 

Ganatcs.  Or  David  Ramondni.  Rm.  349.  Tal  M1-496-7271 


lloanng  neiaarcK  Dr.  Joseph  Kimm.  Rm.  225.  Tel  301-496-7494_ 
Hematology- 1.  Or.  Oarfc  Lum.  Rm.  355A.  Tel  301-496-7506. 


Hemalology-2.  Dr.  Bnjca  Maurar.  Rm.  3558.  Tel  M1-496-7506_ 


Hunan  Oavaloimanl  and  Aglng-1.  Dr.  Teresa  Lewtin.  Rm.  303,  Tel  301-496-7025 

Hjmtn  Oevalopmeni  and  Aging-Z  Or.  Samuel  Rawlings.  Rm.  305.  Tal  301-496-7640— 
K«nan  DavelopmenI  and  Aging-3.  Or  Susan  C  Streutea  Rm.  203.  Tal  301-496-9403.. 


Hjman  Emtoyology  and  DavelopmenI,  Dr.  Arthur  Hoversland.  Rm.  319A,  Tel  301-496- 

7B39. 
fcwnunobiology.  Or.  waam  Slytoa,  Rm.  222A.  Tel  301-496-7780 


•mmimotogicel  Scaenoea,  Or.  Hugh  Stamper.  Rm  233A.  Tel  301-496-7179- 

MemmaliBn  Genelica.  Dr.  Jeny  Roberts.  Rm.  349.  Tel  301-496-7271 

Medtanal  Chemafcy.  Or.  Roneld  Oubo«.  Rm.  5,  Tel  301-496-7107 

Metaboiam.  Or.  Robert  Leonara  R»a  339A.  Tal  301-496-7091 


Oct  22-24.. 
Oct  15-17- 

Oct  15-17- 

Oct  15-17_ 


Oct  16-16.. 


Oct  16-18.- 
Oct  21-23-. 


Oct  23-25.- 


Oct  23-25.. 
Oct  23-25- 


Od  17-19.. 


Oct  16-18-. 


Oct  17-19- 


Oct  9-11- 


Oct  23-25.. 


Oct  9-11- 


Oet  21-22- 


Oct  22-25- 


Mmiltobiochemisty.  Or.  John  A.  Baisiar.  Rm.  310.  Tel  301-496-7733 

Microbial  Phyeioloay  and  Ganalics-1.  Or.  Martin  Slatar,  Rm.  238,  Tal.  301-496-71S3. 


f  and  Qanetia-2  Or  Gerald  Liddel.  Rm.  357.  Tel  301-496-7130  _ 
Uoiaaiar  and  CaUar  Biophyaics.  Dr.  Pabicia  Siraat  Rm.  236A.  Tel  301-496-7060 

Molaciiar  BUogy.  Or.  Donald  Disqua.  Rm.  328,  Tal  301-496-7830 


Moleaiar  Cytology.  Or.  Rameih  Nayafc.  Rm.  2338.  Tal  X1-496-7149 

Nwwotogical  Saanc«a-1.  Dr.  Alan  C  Sloolmiller.  Rm  437B.  Tel  301-496-7280 

Neuokigical  Scienc««.2.  Or  Stephen  Qobel  Rm.  154.  Tel.  301-496-8806 

Newotog*  A,  Or.  Catherine  Woodbury.  Rm.  326.  Tel  301-496-7095 

Neurology  B-1.  Or.  Jo  Am  McConnel.  Rm.  152.  Tel  301-496-7646 

Neuology  B-2.  Or.  Herman  TeJtelMum.  Rm.  15^  Tal  301-496-7422 

Nemlogy  C,  Or  KanneOi  Newrock.  Rm.  154.  Tal  301-496-8806 

»***«.  Or.  John  Schubert,  Rm.  204.  Tel.  301-496-7178 . 


&*  Biology  and  Maiicine-1.  Or.  J.  TarrsI  Holfeld.  Rm.  325.  Tel  301-496-7818 -. 
Oral  Biology  and  Utddnt-Z  Or.  J.  Terrel  Holtold.  Rm.  325.  Tel  301-496-7818. _ 
Orttiopadha  and  Muaculoafceletal.  Ma.  Daen  Slawwt  Rm.  3S0.  Tel  301-496-7561 . 
PMhobiochemiaty.  Dr.  Sharon  Johnson.  Rm  A-28.  Tal  301-496-7820 


Patntogy  A,  Or.  John  L  Mayer.  Rm.  337.  Tel  301-496-7305 

Padwtogy  B,  Dr.  Marttti  Padaralhaini^  Rm.  35Z  Tal  301-496-7244- 

PheramacotoiBr.  Or  Joaeph  Kaiser.  Rm.  208.  Tel  301-496-7408. 


Physical  Bnchamistry,  Dr.  Qopa  RaiihH  Rm  2188.  Tal  301-496-7120 

rtiywotogical  Chamiatry.  Or  Stanley  Buroua.  Rm.  3398.  Tel  301-496-7837.. 
Physiology,  tk.  Raymond  Bahor.  Rm.  209.  Tel  301-496-7878 


Or.  John  Zmbrlefc.  Rm.  219A.  Tel  301-496-7073- 


Repro«c«M  Biology.  Or.  Dharam  Ohmdsa.  Rm.  307.  Tel  301-496-7316 

neapimoiy  and  Appisd  Physlalogy.  Dr.  Hartiart  Ya«a  Rm.  218A.  Tel  301-496-7320- 

Seiety  and  Occivatanal  Heamt.  Dr.  Richard  Rhoden.  Rm.  3A10.  Tal.  301-496-6723- 


Oct»-11 

Oct  16-16— 

Oct  24-26..- 


Oct  23-25- 
Oct  24-26- 


Oct  24-26- 
Oct  23-25- 


Oct  23-25- 
Oct  24-26.. 

Oct  17-19- 


Oct  10-12- 


Oct  10-12_ 

Oct  8-11 

Oct  8-12 

Oct  15-18.- 

Oct  1-4 


Oct  16-19- 


Oct  23-25- 


Oct  16-18-. 


Oct  23-25- 


Oct  26-28- 


Oct  23-28- 


Oct  16-18- 
Oct  23-25.. 


Oct  15-17- 
Oct  23-25.. 


Oct  23-25- 


Oct  9-12- 


Oct  28-30.. 
Oct22-2S- 


Oct8-11- 


Oct30-Nov.  1. 


Time 


6:30- 


8.-00- 


8:30- 


9M.. 


8:30- 


8:30- 


8.-00- 


9«0- 


8:30- 


8:30- 


ft30- 


8:30- 


8:30.- 


9iX) 

8:30 

tM 


8D0- 
9M- 


8M- 


8:30- 


8«0- 


8:30- 


8:30- 


8:30- 


9:00- 
8:30.. 


8:30- 
8:30- 


8J0- 


8:30.. 


8:30- 


8:30- 


8.-00- 


8:30- 


12«)  p.m. 

8«) 

8:30 


8:30- 


6:30- 


8:30- 


8:30..- 

8:30 


8:30.. 


8:00- 
8:30- 


8:30- 


8:30- 
8M- 


9:00.. 


900- 
8:30- 


8:30- 


6:30- 


Undsn  HM  HoM.  Dsthawte. 

MO. 
Ramada  km,  Balhaada.  MD. 
Room  A,  Landoar  BIdg..  Ba- 

»iaeda,MO. 
Ramada  Im,  Bethesda.  MD. 
HoMay   Inn,   Chevy  Chasa, 

Hoiday  tola  Chevy  Chase. 

Ma 

Qramarcy  Inn.   Waahingtoa 

oa 

Old  Colony  Inn.  Aleicandha. 
VA. 

Holiday  Im.  Bethesda.  MD. 

Room  8.  Btdg.  31C.  Betties- 
da.  MO 

Room  10.  BIdg.  31C,  Ba- 
lhaeda.M0. 

Room  6.  BIdg.  31C.  Bethes- 
da. MD. 

HoWay  Irm.  Georgetown, 
DC. 

Room  8.  BIdg.  31C.  Bethes- 
da. MD. 

Gaotgetown  Hotel.  Washing- 

.ion,oa 

GaorgakMn  lr<n,  Washing- 
Ion.  00. 

HoWay  Inn.  Georgetown. 
OC 

Stale  Plaza  Hotel.  Washing- 
ton. DC. 

WeHnglon  Hotel,  Washing- 
Ion.  OC. 

Highland  Holal.  Washington, 
DC. 

Linden  Hill  Hotel.  Bethesda. 
MO. 

Hotday  Im.  Bethesda.  MD. 

WaMnglOT  Hotel.  Washing- 
ton, DC 

Twin  Bridges  Marriott  Ailing- 
ton,  VA. 

Holiday  Inn.  Georgetowrv. 
DC. 

Room  8.  BUg.  31C,  Bethes- 
da. MD. 

Holday  Inn.  Bethesda.  MO. 

Sherton-Polomac  RockviOe, 
MD. 

Ramada  Inn.  Bethesda.  MO 

Sheratorv-Potomac,  RockviHe. 
MO. 

HoMay  km.  Georgetown, 
DC 

Weimglon  Hotel.  Waahing- 
toa DC 

Holiday  Inn,  Bethesda.  MO. 

Holiday  Inn.  Bethesda.  MD. 

Holiday  Inn.  Bethesda.  MO. 

GowsrTior's  House.  Washing- 
ton. DC. 

Room  9,  BUg.  31C.  Bethes- 
da. MD. 

Undan  HiB  Hotel  Bethesda, 
MD. 

Room  4.  BIdg  31A.  Bethes- 
da, MO. 

Shartori-Potomac.  RockvUle, 
MO. 

Linden  HHI  Hotel.  Bethesda, 
MO. 

Room  10.  Btdg.  31C.  Ba- 
lhaada. MO. 

Room  7,  BIda  31C.  Bathea- 
da.MO. 

Ramada  inn.  Bethesda.  MO. 

Holiday  Inn.  Georgetown, 
DC. 

Ramada  Im.  RockvWe.  MO. 


Marbury  Houee.  Georgetown. 

DC. 
HoCdey   Inn,   Chevy  Chase. 

MO. 
WttMnglon   Holtl,   Wuhin^- 

ton.  DC 
Hoiday  Inn,  Bethesda,  MD 
Hotday  Inn,  Bethesda,  MO. 


MO. 
CatonM    Manor.    Rockvfla, 
MO. 
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Study  taction 

t™ 

Locaton 

Santoiy  Oisordan  ind  Unguag*.  Dr.  Michaal  HalMZ.  flm.  3A-07.  Tal.  301-«W-7550 

Ort  "fOMn,  t 

8:30 

•M 

6-40 

Capital  Hoidv  km.  Mtatfi- 

lnBtan.DC 
Hokdiy  Inn,  Oiaoy  r<jaa. 

MO. 

tan.  DC 

Social  Sciancea  and  Population,  Ma.  Carol  C«Tipbe«.  Rm.  210.  Tat.  301-496-7900..- 

Surgery  and  Bioenginaering.  Dr.  Paul  F.  Pwaklial.  Rm.  303A,  Tal.  301-4g«-7S06 _ 

Oct  10-11 : 

Qrt  »1-9A                     

Surgary,  Anaalheaiology  and  Trauma.  Dr  Kaith  Kranar.  Rm.  3196.  Tal.  301-496-7771 

Om  ift-ii        , 

6:30 

6-00       

Toxicology,  Ma.  Faya  J.  Calhoun.  Rm.  205.  Tal.  301-496-7670 ..„ 

nei  in-ia 

Hoidiy     Inv     GaorgaloMi 
DC. 

HnMay  Inn    Oitiaaila    MR 

Tropical  Medictna  and  ParaaNology,  Or.  Jean  Hickman.  Rm.  334.  TaL  301-496-1190 

Oc«  14-16 

Ann 

Virology,  Dr.  Oaira  Winaatocfc.  Rm.  309.  Tal.  301-496-7605 ._ 

CM  io-i»     ,                  

6'3P    

noom  •.  BUg.  IIC.  BaM^ 
da.  MO. 

Ilnrtan  HI  Hrrtal  ftalhaarti 

Visual  Scianoat  A-1,  Oe.  Luigi  Giacometti,  Rm  207.  Tal.  M1-496-7000 .      „ 

Oct  2a-25.        

*^ 

VKual  Sdancaa  A-^  Or  Jana  Hu.  Rm.  439A.  Ta(.  301-496-7310 

Ort  16-19    

6-30 

'  MO. 

Hoiday     km.     QaoivrtaBi^ 

DC. 
MtaHnQian   HoM,   WMhn^ 

tan.  DC 

Viaual  Sdancaa  B,  Dr.  Earl  Tiahar,  > .  Rm.  325.  Tel.  301-496-7251 

nn  A.1?.  ...             

a-an 

m 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306, 13.333, 13.337, 13.393- 
13.398, 13.837-13.844, 13.846-13.878, 13.892, 
13.893,  National  Institutes  of  Health.  HHS) 

Dated:  August  9, 1985. 
Betty  ].  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  85-20803  Filed  8-29-85: 8:45  am] 

BILUNO  COOC  414(Mlt-H 


Public  Health  Service 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority;  National 
Institutes  of  Health 

Notice  is  hereby  given  that  program- 
level  organizational  changes  occurring 
in  the  National  Institutes  of  Health 
(NIH)  will  no  longer  be  published  in  the 
Federal  Register. 

On  July  23, 1984,  authority  to  approve 
organizational  changes  at  the  program 
level  (fourth  echelon]  was  delegated 
from  the  Director,  Office  of 
Management,  PHS,  to  the  Director.  NIH. 
This  delegated  authority  also  included 
the  right  of  the  Director,  NIH.  to 
determine  whether  or  not  to  continue 
the  publication  of  Program 
organizational  changes  at  NIH.  It  has 
been  determined  that  the  cost  savings 
for  non-publication  outweigh  the 
benefits  of  publishing  these  changes. 

Further  information  may  be  obtained 
from  Mr.  John  J.  Migiiore,  Chief, 
Management  Analysis  Branch,  Division 
of  Management  Policy,  Office  of 
Administration,  National  Institutes  of 
Health,  Building  31.  Room  3B19,  9000 
Rockville  Pike,  Bethesda,  MD  20892 
(301-496-2481). 

Dated:  August  19. 1985. 
James  B.  Wyngaaiden,  M.D., 
Director.  NIH. 

[FR  Doc.  85-20804  Filed  8-29-65;  8:45  am] 
BILUNO  COOe  4140-01-M 


National  Institutes  of  Health 

National  Arthritis  Advisory  Board; 
Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Arthritis  Advisory  Board  on 
September  6, 1985,  8:30  a.m.  to  12:30  pjn. 
at  the  San  Francisco  Marriott. 
Fishermen's  Wheirf,  San  Francisco,  CA. 
The  meeting,  which  will  be  open  to  the 
public,  is  being  held  to  discuss  the 
Board's  activities  and  to  continue  the 
evaluation  of  the  implementation  of  the 
long-range  plan  to  combat  arthritis. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  Hotel  lobby. 

Further  information,  times  and 
meeting  locations  of  the  subcommittees 
may  be  obtained  by  contacting  Mr. 
Raymond  Kuehne,  Executive  Director. 
National  Arthritis  Advisory  Board,  P.O. 
Box  30174.  Bethesda,  Maryland  20205. 
(301)  496-6045.  The  agenda  and  rosters 
of  the  members  can  also  be  obtained 
from  his  office.  Summaries  of  the 
meeting  may  be  obtained  by  contacting 
Carole  A.  Frank.  Committee 
Management  Office.  NIADDK.  National 
Institutes  of  Health.  Room  9A47. 
Building  31A,  Bethesda,  Maryland. 
20205,  (301)  496-6917. 

Dated:  August  27, 1985. 
|.E.  Rail. 

Acting  Director,  NIH. 
[FR  Doc.  85-20919  Filed  8-29-85;  8:45  am] 

BILUNO  COOe  4140-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974 — Revision  and 
Deletion  of  Notices  of  Systems  of 
Records 

This  notice  updates  and  revises  the 
information  which  the  Department  of  the 
Interior  has  published  describing 


systems  of  records  maintained  which 
are  subject  to  the  requirements  of 
section  3  of  the  Privacy  Act  of  1974.  as 
amended,  5  U.S.C  552a.  Except  as  noted 
below,  all  changes  being  published  are 
editorial  in  nature,  and  reflect 
organization  changes  and  other  minor 
administrative  revisions  which  have 
occurred  since  the  previous  publication 
of  the  material  in  the  Federal  Register. 

The  system  of  records  notice 
describing  the  Department's  financial 
interest  statements  and  Ethics 
Counselor  decision  records  (OS-3), 
previously  published  on  ]uly  2, 1984  (49 
FR  27215),  is  revised  to  add  a  reference 
to  "Associate  Ethics  Counselors"  in  the 
system  location  description.  The 
existing  routine  disclosure  statement  for 
litigation  purposes  is  revised  to 
incorporate  the  clarification  on  such 
disclosures  prescribed  by  the  Office  of 
Management  and  Budget  (OMB)  in  its 
supplementary  guidelines  dated  May  24. 
1985,  for  implementing  the  Privacy  Act 
Also,  the  retention  and  disposal 
statements  are  amended  to  reference  the 
National  Archives  and  Records 
Adhiinistration  (NARA)  General 
Records  Schedule  as  prescribed  in  the 
Assistant  Archivist  for  Records 
Administration's  memorandum  to 
Agency  Records  Officers  dated  June  11, 
1985. 

The  system  of  records  notice 
describing  records  on  Secretarial 
controlled  correspondence  (OS-20). 
previously  published  on  April  11, 1977 
(42  FR  19019),  is  revised  to:  (1)  Oarify 
the  existing  routine  disclosure  for 
litigation  purposes  pursuant  to  the  OMB 
guidelines  referenced  above;  (2)  clarify 
the  existing  routine  disclosure  statement 
regarding  congressional  inquiries;  and 
(3)  revise  the  retention  and  disposal 
statement  pursuant  to  the  NARA 
memorandum  referenced  above. 

The  notice  titled  "Emergency  Loan 
Fund  Committee  Loan  Records — 
Interior,  Office  of  the  Secretary-80", 
previously  published  on  May  27. 1981 
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(46  FR  28522).  is  deleted  from  the 
Department's  inventory  of  systems  of 
records  notices.  The  loan  fund  was 
discontinued  on  October  4, 1983,  and  the 
associated  records  are  no  longer 
maintained. 

The  two  notices  being  revised  (OS-3 
and  OS-20]  are  published  in  their 
entirety  below.  Since  these  changes  do 
not  involve  any  new  or  intended  use  of 
the  information  in  the  systems  of 
records,  the  notices  shall  be  effective 
August  30, 1985.  Additional  information 
regarding  these  revisions  may  be 
obtained  from  the  Department  Privacy 
Act  Officer.  Office  of  the  Secretary 
(PIR).  Room  7357.  Main  Interior  Building. 
U.S.  Department  of  the  Interior, 
Washington.  D.C.  20240. 

Etated:  August  22, 1965. 
lames  P.  Jadlos. 

Acting  Director,  Office  of  Information 
Resources  Management 

INTEmORA)S-» 

SYSTEM  NAMC: 

Financial  Interest  Statements  and 
Ethics  Counselor  Decisions — Interior, 
Office  of  the  Secretary — 

SYSTBi  LOCATIONS: 

(1)  Office  of  the  Assistant  Secretary — 
Policy,  Budget  and  Administration, 
Interior,  18th  and  C  Street  N.W.. 
Washington,  D.C.  20240;  (2)  Bureau  and 
Office  of  Ethics  Counselors,  Deputy 
Ethics  Counselors,  Associate  Ethics 
Coimselors,  and  .\ssistant  Ethics 
Counselors.  (A  list  may  be  obtained 
from  the  Deputy  Agency  Ethics  Official, 
Office  of  the  Assistant  Secretary — 
Policy,  Budget  and  Administration.) 

CATiaOMCS  OF  MOmOUALS  COVERED  BY  THE 
SYSTEM: 

Present  or  past  Department  employees 
required  to  file  financittkinterests  or 
disclosure  statements  as  required  by  in 
5  CPU  Part  734.  43  CFR  Part  20,  or  30 
CFR  Part  706;  and.  present  or  past 
Department  employees  subjected  to 
remedial  or  disciplinary  action  for 
conflicts  of  interest  or  other  ethics 
violations. 

CATSOOMCS  or  NCCOnOS  IN  TMK  SYSTEM: 

Contains  confidential  statements  of 
employment  and  financial  interests 
(forms  DI-212.  DI-212A  DI-213,  or  DI- 
278)  for  present  or  past  Interior 
Department  employees  required  to  file 
such  statements.  Contains  PubHc 
Financial  Disclosure  Reports  required 
by  the  Ethics  in  Government  Act  of  1978, 
as  amended,  (form  SF-278)  for  present 
or  past  incumbents  in  position  required 
to  file  such  statements.  Also  contains 
records  of  conflict  of  interest  decisions 
and  appeals,  analysis  of  financial 


holdings,  employee  statements,  bureau 
or  office  comments,  and  supervisor 
comments  on  present  or  past  employees, 
as  requested  by  the  bureau  or  office 
counselors  or  as  needed  by  the 
Designated  Agency  Ethics  Official. 

autmofwtv  fom  haintenancs  of  the 
system: 

(1)  5  U.S.C  7301:  (2)  16  U.S.C.  1912;  (3) 
30  U.S.C.  1211;  (4)  42  U.S.C.  6392;  (5)  43 
U.S.C.  1743;  (6)  43  U.S.C.  1864;  (7) 
Executive  Order  No.  11222. 18  U.S.C.  201 
note;  (8)  5  CFR  Parts  734  and  736;  and  (9) 
43  CFR  Part  20. 

KOUTINE  uses  OF  RECOfMM  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THC  PUNPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are: 
(a)  To  review  employee  financial 
interests  and  determine  employee 
compliance  or  non-compliance  with 
appUcable  conflict  of  interest  statutes 
and  regulations,  and  to  effect  remedial 
and  disciplinary  action  where  non- 
compliance is  ascertained;  (b)  to  record 
in  fact  that  the  employee  has  been  made 
aware  of  specifically  directed  legislation 
or  regulations  covering  his  organization 
and  that  he  or  she  is  in  compUance  with 
such  specific  legislation  or  regulations; 
(c)  to  provide  the  public  with  access  to, 
and  to  adequately  control  access  to, 
financial  disdosiue  reports  which  must 
by  statute  be  made  available  to  the 
public;  and  (d)  to  provide  an  adequate 
system  of  records  for  Departmental 
auditors  performing  compUance  audits 
within  the  Department. 

Disclosure  outside  of  the  Department 
may  be  made:  (1)  to  the  U.S.  Department 
of  Justice  or  in  a  proceeding  before  a 
court  or  adjudicative  body  when  (a)  the 
United  States,  the  Department  of  the 
Interior,  a  component  of  the  Department, 
or,  when  rei>resented  by  the 
government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the  disclosure 
is  deemed  by  the  Deptirtment  of  the 
Interior  to  be  relevant  or  necessary  to 
the  litigation,  and  (c)  the  Department  of 
the  Interior  determines  that  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  to  a 
Member  of  Congress  from  the  record  of 
an  individual  in  response  to  an  inquiry 
made  at  the  request  of  that  individual; 

(3)  to  federal,  state,  tribal,  territorial  or 
local  agencies  where  necessary  to 
obtain  information  relevant  to  the  hiring 
or  retention  of  an  employee,  or  the 
issuance  of  a  security  clearance, 
contract,  license,  grant  or  other  benefit; 

(4)  to  a  federal  agency  which  has 
requested  information  relevant  or 
necessary  to  its  hiring  or  retention  of  an 


employee,  or  issuance  of  a  security 
clearance,  hcense,  contract,  grant,  or 
other  benefit;  (5)  to  the  Office  of 
Personnel  Management  to  perform 
oversight  reviews;  (6)  to  the  public  for 
only  those  records  covered  by  specific 
statutes  requiring  their  public  disclosure; 
(7)  to  appropriate  federal,  state,  tribal, 
territorial,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violation  of,  or  for 
enforcing,  implementing,  or 
administering  a  statute,  rule,  regulation,, 
program,  facility,  order,  lease,  license, 
contract,  grant,  or  other  agreement;  (8) 
to  a  federal,  state,  tribal,  territorial,  local 
or  foreign  agency,  or  an  organization,  or 
an  individual  when  reasonably 
necessary  to  obtain  information  or 
assistance  relating  to  an  audit, 
investigation,  trial,  hearing,  preparation 
for  trial  or  hearing,  or  any  oUier 
authorized  activity  or  the  Department; 
(9)  to  an  appropriate  federal,  state, 
tribal,  territorial,  local,  or  foreign  court 
or  grand  jury  in  accordance  with 
established  constitutional,  substantive, 
or  procedural  law  or  practice;  (10)  to  an 
actual  or  potential  pairty  or  his  or  her 
attorney  for  the  purpose  of  negotiation 
or  discussion  on  such  matters  as 
settlement  of  the  case  or  matter,  plea 
bargaining,  or  informal  discovery 
proceedings;  and  (11)  to  a  foreign 
government  pursuant  to  an  international 
treaty,  convention,  or  executive 
agreement  entered  into  by  the  United 
States. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RCTRIBVINO,  ACCCSSINQ,  RETAINHMl,  AND 
DISPOSWM  OF  RECORDS  m  TMt  SYSTEM: 

(1)  For  confidential  statements  of 
employment  and  financial  interests,  DI- 
212.  DI-212A  and  DI-213: 

Storaoe: 

Maintained  in  file  folders,  word 
processing  equipment  storage  media, 
and  computer  disks  and  output. 

RrrRievABiLmr: 

For  each  bureau  and  office, 
information  is  filed  alphabetically  by 
position  or  employee  name. 

SAFEOUARIJS: 

Maintained  in  locked  file  cabinets  in 
locked  rooms;  manual  files,  standard 
passworded  filed  on  word  processor, 
and  software  eu«  accessible  to 
authorized  persons  only.  Access  to 
computer  files  is  restricted  by  the  use  of 
file  passwords  and  file  encryption. 

RETENTION  AND  disposal: 

Retention  and  disposal  is  in 
accordance  with  General  Records 
Schedule  No.  1.  Item  No.  25. 
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(2)  For  Public  Disclosure  Statements 
of  Known  Financial  Interest,  SF-278; 
and  Confidential  Supplement  Form  DI- 
278: 

SToiuoe: 

Maintained  in  file  folders. 

RrntiEVABiiiTv: 

Filed  by  bureau,  alphabetically  by 
employee  name  in  the  Office  of  the 
Assistant  Secretary — Policy,  Budget  and 
Administration. 

safeouahos: 

Maintained  in  locked  file  cabinets  or 
in  locked  rooms;  manual  files,  standard 
passworded  files  and  software  are 
accessible  to  authorized  persons  only. 

RrfENTION  AND  DISPOSAL: 

Retention  and  disposal  is  in 
accordance  with  General  Records 
Schedule  No.  1.  Item  No.  25. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Designated  Agency  Ethics  Official, 
Office  of  the  Assistant  Secretary — 
Policy,  Budget  and  Administration,  U.S. 
Department  of  the  Interior,  18th  and  C 
Streets.  NW..  Washington,  D.C.  20240. 

NOTIFICATION  PftOCEDURCS: 

Inquiries  may  be  addressed  to  the 
System  Manager  identified  above,  or  to 
the  appropriate  Bureau  or  Office  Ethics 
Counselor.  (A  list  of  Ethics  Counselors 
can  be  obtained  from  the  System 
Manager.)  (See  43  CFR  2.60  for 
procedures  on  making  inquiries.) 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  may  be 
addressed  to  the  System  Manager, 
identified  above,  or  to  the  appropriate 
Bureau  or  Office  Ethics  Counselor.  (A 
list  of  Ethics  Counselors  can  be  obtained 
from  the  System  Manager.)  The  request 
must  be  in  writing  and  signed  by  the 
requester.  The  request  must  meet  the 
content  requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  or  to 
the  appropriate  Bureau  or  Office  Ethics 
Counselor.  (A  list  may  be  obtained  from 
the  System  Manager)  and  must  meet  the 
requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Present  Department  employees  who 
are,  or  past  Department  employees  who 
were,  required  to  file  financial  interest 
statements,  and  Department  bureaus 
and  offices. 


INTERIOR/OS-20 


SVSTCM  NAME: 


Secretarial  Controlled 
Correspondence  File — Interior,  Office  of 
the  Secretary — 20. 

SYSTEM  location: 

Executive  Secretariat  Office  of  the 
Under  Secretary,  U.S.  Department  of  the 
Interior,  18th  and  C  Streets,  N.W., 
Washington,  D.C.  20240. 

cattoories  of  individuals  covered  by  the 
•ystcm: 

Persons  who  have  written  to  the 
Secretary  of  the  Interior  on  official  . 
business. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Identification  of  writer,  subject,  date 
and  disposition  of  correspondence. 

AUTHORrrv  for  maintenance  of  the 

SYSTEM: 

5  U.S.C.  301:  43  U.S.C.  1457;  44  U.S.C. 
3101;  Reorganization  Plan  3  of  1950. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is  to 
ascertain  the  status  of  correspondence 
to  the  Secretary  of  the  Interior. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To  a 
Federal  agency  so  that  the  agency  may 
respond  to  an  inquiry  from  the  named 
individual,  (2)  to  the  U.S.  Department  of 
Justice  or  in  a  proceeding  before  a  court 
or  adjudicative  body  when  (a)  the 
United  States,  the  Department  of  the 
Interior,  a  component  of  the  Department 
or,  when  represented  by  the 
government  an  employee  of  the 
Department  is  a  part  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the  disclosure 
is  deemed  by  the  Department  of  the 
Interior  to  be  relevant  or  necessary  to 
the  litigation,  and  (c)  the  Department  of 
the  Interior  determines  that  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled,  (3)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license,  and  (4)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office. 


POLICIES  AND  PRACnCCS  PON 
RETRIEVINO,  ACCESSMM,  NET/ 
DISPOSINQ  OF  RECORD*  M  THE  SYSTBI: 

STORAGE: 

Binders  (index  file). 

RETRIEVABILITV: 

Indexed  by  name,  number  and 
subject 

SAFEGUARDS: 

Records  maintained  in  locked  file  in 
secure  room  Retention  and  disposaL  In 
accordance  with  General  Records 
Schedule  No.  23,  Item  No.  3. 


SYSTEM  MANAOOKS)  AMD  I 

Executive  Secretary,  Interior  Building. 
Room  6221, 18th  and  C  Streets,  NW.. 
Washington,  D.C.  20240. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  his/her  records 
is  required.  See  43  CFR  2.6a 

RECORD  ACCESS  PROCEOUne 

A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing  and  be  signed 
by  the  requester.  The  request  must  meet 
the  content  requirements  of  43  CFR  2.63. 

CONTESTHM  RECORD  PROCEOUnC: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RECORD  SOURCE  CATEQORKS: 

Individuals  on  whom  the  record  is 
maintained. 

(FR  Doc.  85-20860  Filed  6-29-S5:  8:45  am] 
BILLING  CODE  4310-10-M 


Bureau  of  Indian  Affairs 

Transfer  of  Federally-Owned  Lands; 
Pueblo  of  San  Felipe,  NM 

This  notice  is  pulished  in  the  exercise 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1.  In  the  absence  of  the  Assistant 
Secretary — Indian  Affairs.  209  DM  8.3A 
authorizes  the  Deputy  Assistant 
Secretary — Indian  Affairs  final  approval 
authority. 

On  March  20, 1985,  pursuant  to 
authority  contained  in  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  by  Public  Law 
93-599  dated  January  2, 1975  (88  Stat 
1954),  the  below-described  property  and 
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improvements  were  transferred  by  the 
Director,  Disposal  Division,  Fort  Worth 
Regional  Office,  General  Services 
Administration,  to  the  Secretary  of  the 
Interior,  without  reimbursement,  to  be 
held  in  trust  for  the  benefit  and  use  of 
the  Pueblo  of  San  Felipe.  New  Mexico. 

San  Felipe  Day  School  Site 

The  following  described  parcel  of  land  in 
Sandoval  County,  New  Mexico; 

In  the  South  Vt  Section  19.  Township  14 
North.  Range  5  East  New  Mexico  Principal 
Meridian,  described  as  follows:  From  the 
northwest  comer  of  the  San  Felipe  Church. 
South  28*  23'  West.  600  feet  thence  South  61* 
3r  East.  600  feet  to  tlie  west  bank  of  the  Rio 
Grande:  and  from  said  point  600  feet  distant 
from  said  church  as  before  described,  thence 
South  28*  23*  West.  400  feet;  thence  South  61* 
37'  East  730  feet  to  the  west  bank  of  the  Rio 
Grande,  thence  up  said  west  bank  to  intersect 
the  hne  run  South  61"  37'  East,  from  the  point 
600  feet  distant  from  said  church  as  before 
described,  containing  6.10  acres,  more  or  less. 

This  land,  totaling  6.10  acres,  is  to  be 
treated  as  and  receive  the  same  benefits 
and  protection  as  other  trust  lands  held 
for  the  benefit  and  use  of  the  Pueblo  of 
San  Felipe.  Appropriate  notation  will  be 
made  in  the  land  records  of  the  Bureau 
of  Indian  Affairs. 

Dated:  Angimt  20. 1985. 
loko  W.  Fritz, 

Deputy  Assistant  Secretary,  Indian  Affairs. 
[FR  Doc.  85-20613  Filed  8-29-85;  8:45  am] 

MJJNQ  CODE  431(M»-M 


Bureau  of  Land  Management 

RicMMd  District  Advisory  CouncH 
Meeting  and  Tour 

agency:  Bureau  of  Land  Management. 
ACTION:  Richfield  District  Advisory 
Council  Meeting  and  Tour. 


SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Pub.  L  94-479  and  43 
CFR  Part  1780  that  a  Council  Meeting 
will  be  held  at  the  resource  area  office 
located  in  Hanksville,  Utah,  September 
25, 1985  at  10:00  a.m.  There  will  be  a 
field  trip  in  the  Henry  Mountains  the 
following  day. 

Agenda  items  include: 

1.  Project  work  in  Capitol  Reef 
National  Park. 

2.  Wild  horse  removal  and  adoption 
program. 

3.  Wildlife  counts. 

4.  Summary  of  grasshopper  and 
noxious  weed  spraying. 

5.  Recreation  fee  collection  program. 

6.  Current  update  on  Rangeland 
Policy. 

7.  Mt.  Ellen  road  trespass  decision. 

8.  Fremont  River  blasting  trespass. 

9.  Proposed  boundary  adjustment  on 
Piute  Tribe  land  acquisition. 


10.  Status  of  Met  Johnson  Exchange. 

11.  Arrange  next  meeting. 

The  field  trip  in  the  Henry  Mountains 
is  open  to  the  publia  Those  wishing  to 
go  on  the  field  trip  will  need  to  provide 
their  own  transportation  (four  wheel 
drive  vehicle  required). 

The  business  meeting  is  also  open  to 
the  public.  Interested  persons  may  make 
oral  statements  to  the  Council  from  1:00 
p.m.  to  2«)  p.m.  September  25, 1985.  or 
file  written  statements  for  the  Council's 
consideration.  Depending  on  the  number 
of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  of  the  Council  Meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  30  days  following  the 
meeting. 

Donald  L.  Pendleton, 
District  Manager. 
August  21, 1985. 
[FR  Doc.  85-20771  Filed  8-29-85:  8:45  am] 

nUJNO  COOC  4310-OO-H 


[M  66461(ND)] 

Coal  Exploration  License  Application; 
North  Dakota;  Invitation 

Members  of  the  public  are  hereby 
invited  to  participate  with  The  Falkirk 
Mining  Company  in  a  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America  in  the 
following  described  lands  located  in 
McLean  County,  North  Dakota: 

T.  146  N.,  R.  87  W,  5th  PAt, 
Sec.  24:  SEy4. 
160.00  acres. 

Any  party  electing  tojiarticipate  in 
this  exploration  program  shall  notify,  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management.  P.O.  Box  36800, 
Billings,  Montana  59107;  and  The  Falkirk 
Mining  Company,  2000  Schafer  Street. 
P.O.  Box  220a  Bismarck.  North  Dakota 
58502-2200.  Such  written  notice  must 
refer  to  serial  number  M  66461  (ND)  and 
be  received  no  later  than  30  calendar 
days  after  publication  of  this  Notice  in 
the  Federal  Register  or  10  calendar  days 
after  the  last  publication  of  the  Notice  in 
the  Washburn  Leader,  whichever  is 
later.  This  Notice  will  be  published  for 
two  consecutive  weeks  in  the  Washburn 
Leader. 

This  proposed  exploration  program  is 
fully  described  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management,  Montana  State  Office, 
Granite  Tower  Building.  222  North  32nd 
Street.  Billings.  Montana.  The 
exploration  plan  is  available  for  public 
inspection  at  this  address. 


Dated:  August  22, 1985. 

Marvin  LeNoue, 

Associate  State  Director,  Montana  State 
Office. 

[FR  Doc.  8&-20779  Filed  8-29-85;  8:45  am) 

BILUNO  COOE  4310-Ot(-M 

Filing  of  Plat  of  Survey;  New  Mexico 

August  19, 1985. 

The  plat  of  survey  described  below 
were  officially  filed  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico, 
effective  at  10:00  a.m.  on  August  19, 
1985. 

The  surveys  in  Townships  23  North, 
Ranges  14. 15  and  16  West,  and  the 
dependent  resurvey  and  subdivision  of 
sections  in  Township  12  South.  Range  26 
East.  New  Mexico  Principal  Meridian, 
New  Mexico. 

These  surveys  were  requested  by  the 
Bureau  of  Indian  Affairs.  Navajo  Area 
Office,  Windowrock.  Arizona  and  the 
District  Manager,  Roswell  District 
Office,  Bureau  of  Land  Management. 

The  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office,  Bureau  of 
Land  Management.  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87501.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet, 

Gary  8.  Speight, 

Chief,  Branch  of  Cadastral  Survey. 

[FR  Doc.  85-20780  Filed  8-29-85;  8:45  am] 

BILUNO  COOE  4310-Fa-tl 

Fish  and  WHdIlfe  Service 

Acceptance  of  Bids  for  Ducic  Stamp 
Sheets 

agency:  U.S.  Fish  and  Wildlife  Service 
ACTION:  Notice. 

summary:  Notice  is  given  that  the  U.S. 
Fish  and  Wildlife  Service  will  accept 
sealed  bids  for  fifteen  (15)  sheets  of 
1984-85  Duck  Stamps  consisting  of  120 
stamps  per  sheet. 

date:  Bids  will  be  accepted  starting 
Sunday.  September  1, 1985.  and  must  be 
received  no  later  than  4:00  pjn.,  Friday. 
November  1, 1985. 

ADDRESS:  U.S.  Fish  and  Wildlife  Service. 
Duck  Stamp  Sheets.  P.O.  box  57020, 
Washington,  D.C.  20037-0020. 

FOR  FURTHER  INFORMA-HON  CONTACT: 

Conley  L  Moffett,  Chief,  Office  of  Public 
Use  Management,  U.S.  Fish  and  Wildlife 
Service,  18th  and  C  Streets,  NW., 
Washington,  D.C.  20240,  (202)  653-2220, 
or  Peter  A.  Anastasi,  Office  of  Public 
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Use  Management.  18th  and  C  Streets, 
NW.,  Washington,  D.C.  20240.  (202)  343- 
5508. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildhfe  Service  gives  notice  of 
its  intention  to  accept  sealed  bids  for 
fifteen  (15)  sheets  of  the  1984-65  50th 
Anniversary  Migratory-  Bird  Hunting  and 
Conservation  Stamp  ("Duck  Stamp"). 
Each  sheet  is  numbered  from  1  to  15  and 
contains  four  panels.  Each  panel  is 
numbered  and  consists  of  thirty  (30) 
stamps  for  a  total  of  one  hundred  twenty 
(120)  stamps  per  sheet.  In  addition,  the 
words  "1934-84  50th  Anniversity"  are 
printed  in  gold  on  the  selvage  of  each 
panel. 

Commencing  Sunday,  September  1. 
1985,  and  until  4:00  p.m..  Friday. 
November  1. 1985,  the  U.S.  Fish  and 
Wildlife  Service  will  accept  sealed  bids 
for  the  Duck  Stamp  sheets  under  the 
following  conditions: 

1.  Minimum  bid  per  sheet  $2,000.00. 

2.  Bidders  limited  to  one  (1)  sheet 

3.  Bids  must  be  accompanied  by  a 
certified  or  cashier's  check  or  money 
order  in  the  full  amount  of  the  bid 
payable  to  "Migratory  Bird 
Conservation  Fund."  and  the  bidders  full 
name,  address,  and  telephone  number. 

4.  Bids  must  be  accompanied  by  a 
stamped,  self-addressed  business 
envelope  by  which  bidders  will  be 
notified  of  the  results  of  the  bidding  and 
by  which  unsuccessful  bidders'  checks 
or  money  orders  will  be  returned. 

5.  Bids  must  be  mailed  to  the  above 
Post  Office  Box  and  be  received  by  4:00 
p.m.,  Friday.  November  1, 1985. 

6.  Successful  bidders  must  make  their 
own  arrangements  with  the  U.S.  Fish 
and  Wildlife  Service  for  delivery  of 
sheets. 

Bids  will  remain  sealed  until  Monday, 
November  4, 1985,  at  9:00  a.m.,  at  which 
time,  they  will  be  opened  in  the  Office  of 
the  Director.  U.S.  Fish  and  Wildlife 
Service.  The  highest  bidder  will  be 
awarded  sheet  number  1.  the  second 
highest  bidder  will  be  awarded  sheet 
number  2.  and  so  forth  until  the  fifteenth 
(15th)  highest  bidder  is  awarded  sheet 
number  15.  If  there  are  identifical  bids 
that  exceed  the  number  of  sheets 
available,  rebidding  will  be  requested  of 
those  bidders  for  the  remaining  sheets.  If 
there  are  identical  bids  that  do  not 
exceed  the  nimiber  of  sheets  available, 
sheet  numbers  will  be  awarded  by 
drawing  of  random  numbers. 

These  stamps  were  valid  during  the 
period  July  1, 1984,  through  June  30, 1985. 
and  each  sheet  had  a  face  value  of 
$900.00.  Currently,  they  have  no  face 
value.  Their  value  rests  only  in  the  fact 
that  they  are  collector's  items  that  and 
there  are  only  fifteen  (15)  of  these 


commemorative,  uncut  sheets  in 
existence. 

Results  of  the  bidding  will  be 
announced  at  the  1965  Duck  Stamp 
Contest  on  Wednesday,  November  6, 
1985,  at  1:00  p.m.,  in  the  Department  of 
the  Interior  Auditorium  at  18th  and  C 
Streets,  NW.,  Washington,  D.C. 

Dated:  August  23, 1985. 

Robert  A.  Janlzaii. 

Directoi^-U.S.  Fish  and  Wildhfe  Service. 
[FR  Doc.  85-20790  Filed  8-29-85;  8:45  am] 
WLUNQ  CODE  4310-SS-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Corporation  and  address  of 
principal  oRice:  American  Stores 
Company  (Del.).  P.O.  Box  27447.  709  E. 
South  Temple.  Salt  Lake  City.  UT  84127- 
0447. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States  of  incorporation: 

(i)  Alpha  BeU  Company  (Del).  777 

South  Harbour  Blvd..  LaHabra.  CA 

90631 
(ii)  American  Stores  Buying  Company 

(Del.),  Post  Office  Box  30658,  Salt 

Lake  City.  UT  84130 
(iii)  Acme  Markets,  Inc.  (PA).  124  North 

15th  Street.  Philadelphia.  PA  19101 
(iv)  Jewel  Companies.  Inc.  (N.Y.).  5725 

N.  East  River  Road,  Chicago,  IL 

60631 
Subsidiaries/Divisions  of  Jewel 

Companies.  Inc. 

(a)  Buttrey  Food  Stores  (Div.),  601 
Sixth  Street.  SW..  Great  Falls.  MT 
59404 

(b)  Jewel  Food  Stores  (Div.),  1955 
West  North  Avenue,  Meb-ose  Park. 
IL  60160 

(c)  Osco  Drug,  Inc.  (111).  1818  Sv«ft 
Drive.  Oak  Brook.  IL  60521 

(d)  Osco  Drug  of  Michigan.  Inc. 
(Mich.).  5725  N.  East  River  Road. 
Chicago,  IL  60631 

(e)  Osco  Drug  Northwest,  Inc.  (Del.), 
601  South  Sixth  Street,  SW.,  Great 
Falls,  MT  59404 

(f)  Sav-On-Ehnigs,  Inc.  (Calif),  1500  S. 
Anaheim  Blvd.,  Anaheim,  CA  92805 

(g)  Specialities,  Inc.  (Wise.),  121 
Industrial  Drive,  Bieaver  Dam,  WI 


53916 
(h)  Star  Market  Company  (Div.),  625 

Mt.  Auburn  Street  CambridgiB,  MA 

02138 
(i)  White  Hen  Egg  Farms,  Inc.  (Del.). 

5725  N.  East  River  Road,  Chicago.  IL 

60631 

(v)  Skaggs  Alpha  Beta  Company  (Del). 

5201  Amelia  Earhart  Drive.  Sah 

Lake  City,  UT  84116 
(vi)  Skaggs  Companies,  Inc.  (Del.),  Post 

Office  Box  30658.  Salt  Lake  City.  UT 

84130) 
(vii)  Skyline  Distributors,  Inc.  (Del.). 

1905  Horseshoe  Road,  Lancaster, 

PA  17601 
(viii)  Sunrich  Mercantile  Corp.  (Calif.). 

444  East  Lambert  Road.  Fullerton. 

CA  92635 

1.  Parent  corporation  and  address  of 
principal  office:  Norfolk  Southern 
Corporation.  One  Commercial  Place. 
Norfolk.  VA  23510. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s)  of  incorporation: 

(1)  Norfolk  and  Western  Railway  Co, 
Virginia 

(2)  Chesapeake  Western  Railway. 
Virginia 

(3)  Lake  Erie  Dock  Company.  Delaware 

(4)  Lamberts  Point  Docks.  Inc.,  Virginia 

(5)  The  Nickel  Plate  Improvement  Co., 
Inc.,  Indiana 

(6)  Pocahontas  Development 
Corporation,  Kentucky 

(7)  Pocahontas  Land  Corporation. 
Virginia 

(8)  The  Scioto  Valley  and  New  England 
Railroad  Co.,  Ohio 

(9)  Shenandoah-Virginia  Corporation. 
Virginia 

(10)  The  Toledo  Beh  Railway  Co.,  Ohio 

(11)  Virginia  Holding  Corporation. 
Virginia 

(12)  Southern  Railway  Co.,  Virginia 

(13)  Airforce  Pipeline,  Inc..  North 
Carolina 

(14)  The  Alabama  Great  Southern 
Railroad  Co.,  Alabama 

(15)  Arrowood-Southem  Co..  North 
Carolina 

(16)  Arrowood  Southern  Executive  Park, 
Inc.,  North  Carolina 

(17)  The  Atlanta  and  Charlotte  Air  Line 
Railway  Co.,  Georgia.  North  Carolina, 
South  Carolina 

(18)  Atlanta  Terminal  Co.,  Georgia 

(19)  Atlantic  and  East  Carolina  Railway 
Co.,  North  Carolina 

(20)  Birmingham  Terminal  Co.,  Alabama 

(21)  Blue  Ridge  Railway  Co.,  South 
Carolina 

(22)  Camp  Lejeune  Railroad  Co.,  North 
Carolina 

(23)  Carolina  and  Northwestern  Railway 
Co.,  North  Carolina,  Virginia 
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(24)  Central  of  Georgia  Railroad  Co., 
Georgia 

(25)  Charlotte-Southern  Corporation, 
North  Carolina 

(26)  Chattanooga  Station  Co..  Tennessee 

(27)  Chattanooga  Terminal  Railway  Co.. 
Tennessee 

(28)  The  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway  Co.,  Ohio 

(29)  CiUco  Realty  Co.,  Virginia 

(30)  Danville  and  Western  Railway  Co.. 
Virginia 

(31)  Durham  and  South  Carolina 
Railroad  Co.,  Georgia 

(32)  Elberton  Southern  Railway  Co., 
Georgia 

(33)  The  Georgia  Midland  Railway  Co.. 
Georgia 

(34)  The  Georgia  Northern  Railway  Co., 
Georgia 

(35)  Georgia  Southern  and  Florida 
Railway  Co.,  Georgia 

(36)  Interstate  Raikoad  Co.,  Virginia 

(37)  Lenoir  Car  Works,  Tennessee 

(38)  Live  Oak.  Perry  and  South  Georgia 
Railway  Co.,  Georgia 

(39)  Louisiana  Southern  Railway  Co., 
Louisiana 

(40)  Memphis  and  Charleston  Railway 
Co.,  Mississippi 

(41)  The  National  Investment  Co., 
Connecticut 

(42)  New  Orleans  Terminal  Co.. 
Louisiana 

(43)  Norfolk  Southern  Industrial 
Development  Corp.,  Virginia 

(44)  St.  )ohn8  River  Terminal  Co.. 
Florida 

(45)  Southern  Rail  Terminals.  Inc.. 
Georgia 

(46)  Southern  Rail  Terminals  of 
Alabama,  Inc.,  Alabama 

(47)  Southern  Rail  Terminals  of  North 
Carolina,  Inc.,  North  Carolina 

(48)  Southern  Railway-Carolina 
Division,  South  Carolina 

(49)  Southern  Region  Coal  Transport 
Inc.,  Alabama 

(50)  Southern  Region  Industrial  Realty, 
Inc.,  Georgia 

(51)  Southern  Region  Materials  Supply, 
Inc.,  Georgia 

(52)  Southern  Region  Motor  Transport. 
Inc.,  Georgia 

(53)  Tennessee,  Alabama  &  Georgia 
Railway  Co..  Delaware 

(54)  Tennessee  Railway  Co.,  Tennessee 

(55)  Terminal  Properties,  Inc..  Alabama 

(56)  Transylvania  Railroad  Co.,  North 
Carolina 

(57)  Virginia  and  Southwestern  Railway 
Co.,  Virginia 

(58)  North  American  Van  Lines,  Inc.. 
Delaware 

(59)  A  Three  Rivers  Forwarding.  Inc.. 
Indiana 

(60)  Agency  Media  Services.  Inc.. 
Indiana 

(61)  Almac  Moving  &  Storage.  Inc. 
Massachusetts 


(62)  Almac  Moving  &  Storage  of  New 
Hampshire.  New  Hampshire 

(63)  Astro  Express,  Inc.,  Massachusetts 

(64)  City  Storage  &  Transfer.  Inc.. 
Colorado 

(85)  EHT,  Inc.,  Delaware 

(66)  Fleet  Insurance  Management,  Inc.. 
Indiana 

(67)  Great  Falls  North  American,  Inc., 
Montana 

(68)  NACAL,  Inc.,  California 

(89)  NAVTRANS  International  Freight 
Forwarding,  Inc.,  Indiana 

(70)  NorAm  Forwarding,  Inc.,  Indiana 

(71)  North  American  Distribution 
Systems,  Inc.,  Indiana 

(72)  North  American  Forwarding,  Inc., 
Indiana 

(73)  North  American  Moving  &  Storage, 
Inc.,  Indiana 

(74)  North  American  Properties,  Inc., 
Indiana 

(75)  North  American  Van  Lines  of 
Texas,  Inc.,  Texas 

(76)  Pioneer  Freight  Inc.,  Oklahoma 

(77)  Relocation  Management  Systems, 
Inc.,  Delaware 

(78)  Rustalong  Corporation,  Arizona 

(79)  Transportation  Collections,  Inc., 
Indiana 

(80)  Triangle  Fleet  Service,  Inc.,  Indiana 

(81)  Lamberts  Point  Bargo  Co..  Inc.. 
Virginia 

(82)  Norfolk  Southern  Marine  Services. 
Inc.,  Virginia 

(83)  NS  Fiber  Optics.  Inc..  Virginia 

(84)  NS  Transportation  Brokerage 
Corporation,  Virginia 

(85)  NW  Equipment  Corporation, 
Delaware 

1.  Parent  Corporation  and  Address  of 
Principal  Office:  Sunrizon  Homes.  Inc., 
1707.  North  Dallas  Parkway.  Suite  103, 
Dallas,  Texas  75248. 

2.  Wholly-Owned  Subsidiaries  Which 
Will  Participate  in  the  Operations  and 
States  of  Incorporation:  (i)  Sunrizon 
Transportation,  Inc. — A  Texas 
Corporation,  211  East  Freeman,  Suite 
102,  Duncanville,  Texas  75116. 

1 — Parent  corporation  and  address  of 
principal  office:  Turner  Furniture 
Companies.  Inc.,  220  East  First  Avenue. 
PO  Box  907.  Lexington.  North  Carolina 
27293-0907. 

2 — Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation: 
Jamestown  Sterling  Inc.  (in  DE).  P.O. 

Box  610— Allen  Street  Extension, 

Jamestown,  NY  17402-0610 
DeVille  Furniture  Inc.  (in  DE),  P.O.  Box 

2246,  915  Hwy  321,  North,  Hickory,  NC 

28601 
Williams  Furniture  Inc.  (in  DE).  P.O.  Box 

1489.  602  Fulton  Street.  Sumter,  SC 

29501 
Union  Furniture  Inc.  (in  DE),  122  West 

George  Street  Batesville,  IN  47006 


United  Globe,  Inc.  (in  DE),  P.O.  Box  907, 

Lexington,  NC  27293-0907 
Turner  Furniture  Transports,  Inc.  (in 

DE),  220  East  First  Avenue,  Lexington, 

NC  27293-0907 
Dunmore  Furniture  Inc.  (in  DE),  P.O.  Box 

3740, 1859  Main  Avenue  SE.,  Hickory, 

NC  28603 
State  of  Newburgh  Inc.  (in  DE),  1-17 

Wisner  Avenue,  Newburgh,  NY  12550 
Jamea  H.  Bayne, 
Secretary. 

(PR  Doc.  85-20830  Filed  8-29-85;  8:45  am) 
MLUNO  CODE  7038-01-M 


[I.C.C.  Onter  No.  P-«7] 

Rail  Carriers;  Union  Pacific  Railroad 
Co.;  Passenger  Train  Operation 

TO:  Union  PaciHc  Railroad  Company 

It  appearing,  that  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  has  established  through 
passenger  train  service  between 
Chicago,  Illinois  and  San  Francisco, 
California.  The  operation  of  these  trains 
requires  the  use  of  tracks  and  other 
facilities  of  Southern  PaciHc 
Transportation  Company  (SP).  A  portion 
of  the  SP  tracks  at  Humboldt  Nevada, 
are  temporarily  out  of  service  because 
of  a  derailment.  An  alternate  route  is 
available  via  the  Union  Pacific  Railroad 
Company  between  Winnemucca, 
Nevada  and  Sacramento,  California. 
It  is  the  opinion  of  the  Commission 
that  the  use  of  such  alternate  route  is 
necessary  in  the  interest  of  the  public 
and  the  commerce  of  the  people;  that 
notice  and  public  procedure  herein  are 
impracticable  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 
//  is  ordered, 

(a)  Pursuant  to  the  authority  vested  in 
me  by  order  of  the  Commission  decided 
July  24, 1985,  and  of  the  authority  vested 
in  the  Commission  by  section  402(c)  of 
the  Rail  Passenger  Service  Act  of  1970 
(45  U.S.C.  562(c)),  the  Union  Pacific 
Railroad  Company  (UP),  is  directed  to 
operate  trains  of  the  National  Railroad 
Passenger  Corporation  (Amtrak) 
between  Winnemucca,  Nevada  and  a 
connection  with  Southern  Pacific 
Transportation  Company  at  Sacramento, 
California. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  transportation.  The 
compensation  terms  and  conditions 
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shall  be,  during  the  time  this  order 
remains  in  force,  and  conditions  shall 
be,  during  the  time  this  order  remains  in 
force,  those  which  are  voluntarily 
agreed  upon  by  and  between  said 
carriers;  or  upon  failure  of  the  carriers  to 
so  agree,  the  compensation  terms  and 
conditions  shall  be  as  hereafter  fixed  by 
the  Commission  upon  petition  of  any  or 
all  of  the  said  carriers  m  accordance 
with  pertinent  authority  conferred  upon 
it  by  the  Interstate  Commerce  Act  and 
by  the  Rail  Passenger  Service  Act  of 
1970,  as  amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  6:25  a.m..  EDT. 
August  9, 1985. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m.. 
EDT.  August  9, 1985,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon  Union 
Pacific  Railroad  Company  and  upon  The 
National  Railroad  Passenger 
Corporation  (Amtrak),  and  a  copy  of  this 
order  shall  be  filed  with  the  Director. 
Office  of  the  Federal  Register. 

Issued  at  Washington,  D.C.,  August  9, 1985. 
Interstate  Conunerce  Commission. 
John  H.  O'Brien, 
Agent 

[FR  Doc.  85-20831  FUed  8-29-85;  8:45  am) 
BILUNO  CODE  7Q36-01-M 


Rail  Carriers;  Release  of  Waybill  Data 
for  Use  by  Michigan  State  University 

The  Commission  has  received  a 
request  from  Michigan  State  University 
on  behalf  of  one  of  its  graduate  students 
for  permission  to  use  the  Commission's 
1984  Waybill  Sample  for  a  dissertation 
on  assigning  railroad  track  costs  to 
individual  line  segments.  The  specific 
data  sought  are  rail  carload 
terminations  for  shipments  with  origins 
or  destinations  in  the  State  of  Michigan, 
point  locations,  commodity 
designations,  and  nodes  taversed. 
Information  on  rates  charged  is  not 
necessary. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  Hnes  at  least  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244}.  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 


submitted  by  the  railroads.  However,  if' 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after.  (1)  Certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  and  (2)  public  notice  is 
provided  so  affected  parties  have  an 
opportunity  to  object.  (48  FR  40328, 
September  6. 1983). 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
within  14  calendar  days  of  the  date  of 
this  notice.  They  should  also  mclude  all 
grounds  for  objection  to  the  full  or 
partial  disclosure  of  the  requested  data. 
The  Commission's  Director  of  the  Office 
of  Transporation  Analysis  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  filed  objections  will  be 
timely  notified  of  the  Director's  decision. 

Contact:  Elaine  K.  Kaiser.  (202)  275- 
0907. 

James  H.  Bayne.  ' 
Secretary. 
[FR  Doc.  85-20829  Filed  8-2&-85:  8:45  am] 

BILUNaCOOC  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  DIvUlon 

Proposed  Termination  of  Final 
Judgment;  United  States  of  America  v. 
The  Mortgage  Conference  of  New 
York,  et  al. 

Notice  is  hereby  given  that  The 
Mutual  Life  Insurance  Company  of  New 
York  ("MONY)  and  Guardian  Ufe 
Insurance  Company  of  America 
("Guardian")  have  filed  witii  the  United 
States  District  Court  for  the  Southern 
District  of  New  York  and  joint  motion  to 
terminate  the  final  judgment  in  United 
States  of  America  v.  The  Mortgage 
Conference  of  New  York,  et  al,  Civil  No. 
37-247;  and  the  Department  of  Justice 
("Department"),  in  a  stipulation  also 
filed  with  the  court,  has  consented  to 
termination  of  the  judgment  as  to 
defendants  MONY  and  Guardian,  but 
has  reserved  the  right  to  withdraw  its 
consent  for  at  least  seventy  (70)  days 
after  the  publication  of  this  notice.  The 
complaint  in  this  case  (filed  on  August  6, 
1946]  alleged  a  combination  and 
conspiracy  in  restraint  of  trade  and 
commerce  in  setting  mortgage  interest 
rates,  mortgage  payment  schedules,  and 


appraisal  procedures  in  violation  of 
section  1  of  the  Sherman  Act  15  U.S.C. 
1.  Specifically,  the  complaint  described 
how  by  creating  a  trade  association.  The 
Mortgage  Conference  of  New  York 
("The  Mortgage  Conference"),  the 
defendants  jointly  set  rental  poUcies  for 
mortgaged  properties,  exchanged 
weekly  reports  of  new  mortgage 
commitments,  withheld  financing  for 
new  construction  that  might  lessen 
income  from  other  mortgaged  properties, 
and  engaged  in  red-lining — jointly 
refusing  on  racial  or  ethnic  groimds  to 
grant  mortgages  in  certain 
neighborhoods,  regardless  of  the 
qualifications  of  the  applicant  or  the 
property  ki  question.  The  case  was 
settled  by  entry  of  a  consent  decree.  The 
judgment  (entered  oa  }une  16, 1948] 
required  the  dissolutioa  of  the  Mortgage 
Conference  and  enjoined  the  other 
defendants  from  jointly  setting  rates  or 
terms  of  nortgages.  exchanging 
information  about  pending  applications, 
joint  Ted-lining  or  otherwise  refraining 
from  competing  in  greater  New  York 
City,  including  the  counties  of  New 
York.  Bronx,  Ksigs,  Qneens.  Ricfanrand. 
Westchester,  and  Nassau. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  judgment  would 
serve  the  public  interest.  Copies  of  the 
complaint  and  final  judgment,  the  joint 
motion  papers  of  MONY  and  Gaardian, 
the  stipulation  containing  the 
government's  consent,  the  Department's 
memorandum  and  all  further  papers 
filed  with  the  court  in  cormection  witfi 
this  motion  will  be  available  for 
inspection  in  the  Legal  Procedure  Unit  of 
the  Antitrust  Division,  Room  7233, 
Department  of  Justice.  10th  Street  and 
Pennsylvania  Avenue,  NW., 
WashiJogton,  D.C  20530  (telephone  202/ 
633-2481),  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Southern  District  of  New  York.  Foley 
Square.  New  York,  New  Yoric  10007. 
Copies  of  any  of  the  materials  may  be 
obtained  from  the  Legal  Procedure  Unit 
upon  request  and  payment  of  the 
copying  fee  set  by  Department  of  Justice 
regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  die 
Department.  Such  comments  must  be 
received  within  sixty  (80)  days,  and  will 
be  filed  with  the  court  Comments 
should  be  addressed  to  B.  Barry 
Grossman,  Chief,  Special  Regulated 
Industries  Section.  Antitrust  Division. 
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Department  of  Justice,  Washington,  D.C 
20530  (telephone  202/724-6693). 
loMph  H.  Widniw. 

Director  of  (^rations.  Antitrust  Division. 
[FR  Doc.  85-20570  Filed  8-29-85;  8:45  am] 
MLLMQ  COOK  4410-01-II 

Drug  Enforcement  Administration 
[Oock«t  Na  85-25] 

Antonio  C.  Camactio.  IID^  Chicago,  iU 
Hearing 

Notice  is  hereby  given  that  on  April 
15. 1985,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Antonio  C.  Camacho,  M.D.,  an 
Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  his  DEA  Certificate  of 
Registration.  AC5596424,  and  deny  any 
pending  applications  for  registration  as 
a  practitioner  under  21  U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held,  commencing  at 
9:30  a.m.  on  Thursday.  September  12, 
1985,  in  Courtroom  169a  U.S. 
Bankruptcy  Court,  Dirlisen  Federal 
Building.  219  South  Dearborn  Street, 
Chicago,  Illinois. 

Dated:  Aligust  28. 1985. 
John  C  Lawn, 

Administrator.  Drug  Enforcement 
Administration. 

(FR  Doc.  85-20806  Filed  8-29-85:  8:45  am] 

MLUNGCOOC  4410-4»^ 

(Docket  Na  85-32] 

Jotm  Howard  Hottinger,  D.D,S^ 
Capttoia,  CA;  Hearing 

Notice  is  hereby  given  that  on  Jime  4, 
1985,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  John  Howard  Hottinger,  D.D.S., 
an  Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  his  DEA  Certificate  of 
Registration,  AH1660821.  for  registration 
as  a  practitioner  under  21  U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held,  commencing  at 
9:00  a.m.  on  Tuesday,  September  10. 
1985.  in  Courtroom  18059.  U.S.  District 
Court.  Federal  Building,  450  Golden 
Gate  Avenue,  San  Francisco,  CaUfomia. 


Dated:  August  28, 1985. 

Jolin  C  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  85-20809  Filed  8-29-85:  8:45  am] 
MLUNQ  COM  4410-0*41 


Registration  as  illanufacturer  of 
Controlied  Sut>stances;  IMarion 
Liiboratories  Inc. 

By  Notice  dated  May  14, 1985,  and 
published  in  the  Federal  Register  on 
May  17. 1985;  (50  FR  20632),  Marion 
Laboratories  Inc.,  Analytical  System  Inc. 
Division,  23162  LaCadena  Drive,  Laguna 
Hills,  California  92653,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  below,  exclusively  for 
manufacturing  reference  standards. 


Drug: 

Phencyclidine  (7471) , 

l-piperidinocyclohexane-car- 

bonitrile  (PCC)  (8603) 

Benzoylecgonine  (9187) 


Sched- 


n 
n 


No  comments  or  objectives  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
9  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  August  23, 1985. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  85-20810  Filed  8-29-85: 8:45  am] 

MLUNO  COOC  4410-0*-« 


Registration  as  Manufacturer  of 
Controlied  Substances;  Norac  Co.,  Inc. 

By  Notice  dated  March  4. 1985.  and 
published  in  the  Federal  Register  on 
March  8. 1985;  (50  FR  9527).  Norac 
Company  Inc.,  405  South  Motor  Avenue, 
Azusa,  California  91702,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of 
Tetrahydrocannabinols  (7370),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drxig  Abuse 


Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
9  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 

Dated:  August  22. 1985. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  85-20811  Filed  8-29-85;  8:45  am] 

MUJIM  COOE  4410-00-M 


Registration  as  IManufacturar  of 
Controlled  Substances;  Sterling  Drug, 
Inc. 

By  Notice  dated  May  20. 1985,  and 
published  in  the  Federal  Register  on 
June  4, 1985  (50  FR  23537),  Steriing  Drug, 
Inc.,  33  Riverside  Avenue,  Rensselaer, 
New  York  12144,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
Pethidine  (meperidine)  (9230),  a  basic 
class  controllod  substance  listed  in 
Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
9  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 

Dated:  August  23, 1985. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  85-20812  Filed  8-29-85;  8:45  am] 

WLUNQ  COOC  4410-OO-M 


Office  of  Juvenile  Justice  and 
Delinquency  Pravention 

Missing  Ciiildren's  Advisory  Board; 
Meeting 

The  Missing  Children's  Advisory 
Board  will  meet  in  Toledo,  Ohio  on 
October  4-6. 1985.  The  meeting  will  take 
place  at  the  Hotel  Sofitel,  2  Seagate. 
Toledo.  Ohio  43666.  The  public  is 
welcome  to  attend. 

The  Board  will  discuss  its  annual 
comprehensive  plan  and  other  issues 
related  to  missing  and  exploited 
children. 
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For  further  information,  please  contact 
Michelle  Easton,  Director,  Missing 
Children's  Program,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531,  (202)  724-7655. 

Dated:  August  28. 1985.  " 

Approved: 

Alfrad  S.  Regnmy. 

Administrator,  Office  of  Juvenile  fustice  and 
Delinquency  Prevention. 

[FR  Doc.  8S-20778  Filed  8-29-85;  8:45  amj 
MUJNQ  COOC  4410-01-11 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-16,125] 

AMAX  Ctiemical  Corp.,  Carist>ad,  NM; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
intiated  on  June  28, 1985  in  response  to  a 
worker  petition  received  on  June  20, 
1985,  which  was  filed  by  the  United 
Steelworkers  of  America,  Local  No.  181 
on  behalf  of  workei^  at  Amax  Chemical 
Corporation,  Carlsbad,  New  Mexico. 

All  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-14,770).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  D.C.,  this  22nd  day 
of  August  1985. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  85-20819  Filed  8-29-85:  8:45  amJ 

BtLUNO  CODE  4510-30-M 


[TA-W-16.182] 

Joy-See  Fastiions  Inc.,  Hialeah,  PL; 
Termination  of  Investigation 

Piu-suant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  29, 1985  in  response  to  a 
worker  petition  received  on  July  18, 1985 
which  was  filed  by  workers  on  behalf  of 
workers  at  Joy-See  Fashions 
Incorporated,  Hialeah,  Florida. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223(b)  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  at  Washington.  D.C.,  this  22nd  day 
of  Augu«t  1985. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doa  85-20818  Filed  8-29-85,  8:45  am] 

HLLMa  COOC  46tO-30-« 


[TA-W-14.557] 

Oak  Communications  Systems, 
ElkhOm,  Wl;  Amended  Revised 
Determination 

On  August  6, 1985,  the  Department 
Issued  a  Notice  of  Revised 
Determination  for  former  employees  of 
Oak  Communications  Systems.  Elkhom, 
Wisconsin.  The  Revised  Determination 
will  be  published  shortly  in  the  Federal 
Register.  The  initial  Notice  of 
Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  was  published  in  the  Federal 
Register  on  December  13, 1983  (48  FR 
55526). 

The  Revised  Determination  issued  on 
August  6, 1985  should  have  included  the 
impact  date  of  March  26, 1982  since 
layoffs  that  were  found  to  be  adversely 
affected  by  increased  imports  occurred 
several  months  prior  to  September  1, 
1982  impact  date.  Imports  of  cable  TV 
decoders  increased  substantially  in  the 
second  and  third  quarters  of  1982 
compared  to  the  same  quarters  of  1981. 

Production,  of  cable  TV  decoders  at 
Elkhom,  Wisconsin  decreased  sharply, 
in  quantity,  in  the  second  and  third 
quarters  of  1982  compared  to  the 
immediately  preceding  quarters. 

The  intent  of  the  certification  for 
workers  producing  cable  TV  decoders  at 
the  Elkhom,  Wisconsin  plant  is  to  cover 
all  workers  who  were  affected  by  the 
decline  in  production  of  cable  TV 
decoders  which  was  related  to  the 
increase  in  imports  of  "like  or  directly 
competitive"  articles,  ^e  notice  of 
revised  determination  for  former 
workers  who  produced  cable  TV 
decoders  at  the  Elkhom,  Wisconsin 
plant  of  Oak  Communications  Systems, 
TA-W-14,557,  therefore,  is  amended  to 
include  a  new  impact  date  of  March  26, 
1982. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  Investigation,  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  decoders  for 
cable  TV  produced  at  Oak 
Communications  Systems,  Elkhom, 
Wisconsin  contributed  importantly  to 
the  decline  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
of  that  firm.  In  accordance  with  the 


provisions  of  the  Act  I  make  the 
following  certification: 

All  wotkers  of  Oak  Communications 
Systems.  Elkhom.  Wisconsin  engaged  in 
employment  related  to  the  productioa  of 
decoders  for  cable  TV  at  Oak 
Ck>nimunications  Systems,  Elkhom, 
Wisconsin  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  26, 1982  and  before  December  31. 19S3 
are  eligible  to  apply  for  adjustment 
assistance  l>enefits  under  Section  223  of  die 
Trade  Act  of  1984. 

I  further  determine  that  aU  workers  of 
Oak  Commimications  Systems,  Elkhom, 
Wisconsin  engaged  in  employment 
related  to  the  production  of  head  end 
equipment  and  decoders  for  satellite  TV 
are  denied  eligibility  to  apply  for 
adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  22nd  day 
of  August  1985. 

Roltert  O.  Deslongchamps, 

Director.  Office  of  Legislation  and  Actuarial 

Services.  UlS. 

[FR  Doc.  85-20817  FUed  8-29-85: 8:45  am] 

BtUJNQ  CODE  45ie-aO-M 


NATIONAL  SCIENCE  FOUNDATKM 
Committee  Establishments 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  the 
establishment  of  the  Advisory 
Committees'  listed  below  are  necessary, 
appropriate,  and  are  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Director,  National  Science  Foundation 
(NSF),  and  other  applicable  law.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat. 
General  Services  Adminisfration. 

Names  of  Committees 

•  Advisory  Committee  for 
Engineering  Science  in  CJiemical. 
Biochemical  and  Thermal  Engineering. 

•  Advisory  Committee  for 
Engineering  Science  in  Mechanics. 
Structures  and  Materials  Engineering. 

•  Advisory  Committee  for 
Engineering  Science  in  Electrical 
Communications  and  Systems 
Engineering. 

•  Advisory  Committee  for  the 
Emerging  Engineering  Systems  Section. 

•  Advisory  Committee  for  the  Critical 
Engineering  Systems  Section. 

Purpose:  The  Committees  will  provide 
advice,  recommendations,  and  oversight 
concerning  the  directions  for  and  impact 
of  Foundation-supported  research  and 
related  activities  in  the  Engineering 
field. 
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Effective  Date  and  Duration:  These 
establishments  are  effective  upon  fiUiig 
the  charters  with  the  standing 
committees  of  Congress  having 
.  legislative  jurisdiction  of  the 
Foundation.  These  Committees  will 
operate  on  a  continuing  basis  subject  to 
renewal  every  2  years. 

Balanced  Membership:  Membership 
of  these  Committees  shall  be  fairly 
balanced  in  terms  of  the  points  of  view 
represented  and  the  Committees' 
functions.  Members  will  be  individuals 
eminent  in  their  respective  fields  of 
endeavor  or  specification  as  related  to 
the  areas  of  interest  in  each  Division. 
Due  consideration  will  be  given  to 
achieving  membership  that  reasonably 
represents  public,  private,  and  academic 
communities,  women  and  minorities,  the 
handicapped,  and  different  geographical 
regions  of  the  country. 

Dated:  August  27, 1985. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  85-20814  File  8-29-85;  8:45  am] 

MLUNO  COOC  7S55-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

Atmormal  Occurrence  Report;  Section 
208  Report  Submitted  to  ttie  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  the  periodic  report  to  Congress 
on  abnonnal  occurrences  (NUREG-0090. 
Vol.  8,  No.  1). 

Under  the  Energy  Reorganization  Act 
of  1974.  which  created  the  NRC,  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  which  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination,  based  on  criteria 
published  in  the  Federal  Register  (42  FR 
10950)  on  February  24, 1977,  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protection 
against  radioactive  properties  of  source, 
special  nuclear,  and  byproduct  materials 
are  abnormal  occurrences. 

This  report  to  Congress  is  for  the  first 
calendar  quarter  of  1965.  The  report 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable;  the  remedial 
actions  that  were  undertaken  are  also 
described.  During  the  report  period, 
there  was  one  abnormal  occurrence  at 
the  nuclear  power  plants  licensed  to 
operate;  the  event  involved  a  premature 


criticality  during  reactor  startup.  There 

were  three  abnonnal  occurrences  at  the 
other  NRC  licensees.  Two  events 
involved  diagnostic  medical 
misadministrations  and  the  other  event 
involved  unlawful  possession  of 
radioactive  material.  There  were  four 
abnonnal  occurrences  reported  by  an 
Agreement  State  (Texas).  Three  events 
involved  radiation  overexposures;  the 
other  event  involved  a  well  logging 
source  which  was  apparently  stolen,  "but 
later  was  recovered. 

The  report  also  contains  information 
updating  some  previously  reported 
abnormal  occiurences. 

Interested  persons  may  review  the 
report  at  the  NRC's  Public  Document 
Room.  1717  H  Street,  NW.  Washington, 
DC  or  at  any  of  the  nuclear  power  plant 
Local  Public  Document  Rooms 
throughout  the  country. 

Copies  or  microfiche  of  NUREG-0090, 
Vol.  8,  No.  1  (or  any  of  the  previous 
reports  in  this  series),  may  be  purchased 
by  calling  (202)  275-2060  or  (202)  275- 
2171,  or  by  writing  to  the  Superintendent 
of  Documents.  U.S.  Government  Printing 
Office.  Post  Office  Box  37062. 
Washington.  DC  20013-7982.  A  year's 
subscription  to  the  NUREG-0090  series 
publication,  which  consists  of  four 
issues,  is  also  available.  Documents  may 
be  purchased  by  check,  money  order. 
Visa,  MasterCard,  or  charged  to  a  GPO 
Deposit  Account. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service,  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

Dated  at  Washington.  DC  August  26, 1985. 

For  the  Nuclear  Regulatory  Commission. 
Andraw  L.  Bates, 

Acting  Secretary  of  the  Commission. 
[FR  Doc.  85-20843  Filed  8-29-85;  8:45  am] 

WLUNQ  CODE  7SM-01-M 


[Docket  No.  50-219] 

GPU  Nudear  Corp.;  Wttttdrawal  of 
Application  for  Amendment  to 
Provisional  Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  GPU  Nuclear 
Corporation  (the  hcensee)  to  withdraw 
its  September  25. 1984  application  for 
amendment  to  Provisional  Operating 
License  No.  DPR-16,  issued  to  the 
licensee  for  operation  of  the  Oyster 
Creek  Nuclear  Generating  Station 
(OCNGS)  located  in  Ocean  County,  New 
Jersey.  Notice  of  consideration  of 
issuance  of  this  amendment  was 


published  in  the  Federal  Register  on 
October  24, 1984  (49  FR  42823). 

The  request  proposed  a  change  to 
S  4.5,  Containment,  Surveillance 
Requirements  of  the  Appendix  A 
Technical  Specifications  (TS).  "The 
change  was  to  revise  TS  4.5.F.l.b.  to 
accommodate  the  inclusion  of  additional 
isolation  valves  under  the  type  C  testing 
requirement  of  Appendix  J  to  10  CFR 
Part  50  and  to  revise  the  acceptance 
criteria  for  all  containment  penetrations 
and  isolation  valves  subject  to  Type  B 
and  Type  C  testing.  Since  receipt  of  the 
licensee's  submittal,  the  staff  has  had 
discussions  with  the  hcensee  on  the 
proposed  TS  4.5.F.l.b  and  the  hcensee 
has  decided  to  submit  a  new  proposed 
technical  specification  to  the  staff  in  this 
area. 

In  the  staffs  June/July  Progress 
Review  meeting  with  the  licensee  on 
July  31  and  August  1, 1985,  the  licensee 
requested,  piu-suant  to  10  CFR  2.107. 
permission  to  withdraw  its  September 
25, 1984,  application.  The  Commission 
has  considered  the  licensee's  request 
and  has  determined  that  permission  to 
withdraw  the  September  25, 1984 
application  for  amendment  should  be 
granted. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  September  25, 1984. 
(2)  the  licensee's  request  for  withdrawal 
documented  in  the  NRC  staffs  June/Jidy 
Progress  Review  meeting  summary 
dated  August  22, 1985,  and  (3)  our  letter 
dated  August  26. 1985.  All  of  the  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW, 
Washington,  DC,  and  at  the  Ocean 
County  Library,  101  Washington  Street 
Toms  River,  New  Jersey. 

Dated  at  Bethesda,  Maryland,  August  26, 
1985. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwoiinald, 

Chief  Operating  Reactors  Branch  No.  5, 
Division  of  Licensing. 

[FR  Doc.  85-20842  File  8-29-85:  8:45  am] 

BILUNQ  COOE  7S90-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(File  No.  22-14067] 

Application  and  Opportunity  for 
Hearing;  Storage  Equities,  Inc. 

August  £3, 1985. 

Notice  is  hereby  given  that  Storage 
Equities,  Inc.,  a  California  corporation 
("Applicant")  has  filed  an  application 


under  clause  (ii)  of  Bection  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939  (the 
"Act")  for  a  finding  that  the  trusteeship 
of  Trust  Services  of  America,  Inc.,  a 
California  corporation  ("TSA")  (as 
successor  trustee  to  First  Interstate  Bank 
of  California,  a  California  banking 
corporation),  under  an  eighth 
supplement  of  an  existing  indenture 
qualified  under  the  Act  is  not  so  likely  to 
involved  a  material  conflict  of  interest 
as  to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  TSA  from  acting  as  trustee 
under  such  eighth  supplement. 

Section  310(b)  of  the  Act  provides  in 
part  that,  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest,  it  shall 
within  ninety  (90)  days  after 
ascertaining  that  it  has  such  conflicting 
interest,  either  eliminate  such  conflicting 
interest  or  resign.  Subsection  (1)  of  such 
section  provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding. 

However,  under  clause  (ii)  of 
subsection  (1),  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  under  which  other 
securities  of  the  issuer  are  outstanding, 
if  the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
such  quahfied  indenture  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 
The  Applicant  alleges  that: 
1.  TSA.  as  successor  trustee,  currently 
is  acting  as  trustee  under  an  indenture 
(the  "Indenture")  and  several  prior 
supplements  thereto  under  which  the 
Applicant  is  an  obligor.  The  Indenture, 
dated  as  of  August  9, 1983.  is  between 
Applicant  and  TSA  and  provides  for  the 
periodic  issuance  of  secured  notes  in 
partial  consideration  for  the  purchase  of 
property  by  Applicant.  This  indenture 
was  filed  as  Exhibit  4.3  to  Applicant's 
registration  statement  No.  2-80850  filed 
under  the  Securities  Act  of  1933,  and  has 
been  qualified  under  the  Trust  Indenture 
Act  in  connection  with  a  Form  T-1  filing, 
File  No.  22-12633. 

Applicant  has  also  entered  into,  and 
filed  by  way  of  post-effective 
amendments  to  the  registration 
statement  stated  above,  prior 
supplements  under  which  TSA  is  a 
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trustee.  Applicant  has  issued  several 
series  of  its  secured  notes  under  the 
prior  supplements. 

2.  Applicant  wishes  TSA  continue  as 
Trustee  under  the  eighth  supplemental 
indenture  executed  July  10. 1985. 

3.  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indenture  or  prior 
supplements  thereto. 

4.  Each  series  of  secured  notes  issued 
under  the  prior  supplements  are  secured 
by  separate  and  distinct  assets  of 
Applicant  so  that  should  TSA  have 
occasion  to  proceed  against  the  security 
under  any  series  of  notes,  such  action 
would  not  affect  the  securify,  or  the  use 
of  any  security,  under  any  other  series. 
Thus,  the  existence  of  the  other 
trusteeships  should  not  inhibit  or 
discourage  TSA's  actions  under  any  one 
series. 

The  Applicant  has  waived  notice  of 
hearing,  hearing  on  the  issues  raised  by 
its  Application  and  all  rights  to  specify 
procedures  under  Rule  8(b)  of  the  Rules 
of  Practice  of  the  Securities  and 
Exchange  Commission  in  connection 
with  this  matter.  For  a  more  detailed 
statement  of  the  matters  of  fact  and  law 
asserted,  all  persons  are  referred  to  said 
Application,  File  No.  22-14067,  which  is 
a  public  document  on  file  in  the  office  of 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  D.C.  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
September  20, 1985,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  AppUcation 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
theron. 

Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  Application  upon  such 
terms  and  conditions  as  the  Commission 
may  deem  necessary  or  appropriate  in 
the  public  interest  and  the  interest  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shiriey  E.  HoUis. 

Assistant  Secretary. 

(FR  Doc.  85-20715  Filed  8-29-«5;  8:45  am] 
BiLLma  cooe  wio-oi-h 


[F««  Na  22-141371 

Application  and  Opportunity  tar 
Hearing;  Storage  EquHiM,  Inc. 

August  23, 1965. 

Notice  is  hereby  given  that  Storage 
Equities,  Inc..  a  California  corporation 
("Applicant")  has  filed  an  application 
under  clause  (ii)  of  section  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939  (the 
"Act")  for  a  finding  that  the  trusteeship 
of  Trust  Services  of  America,  Ino,  a 
California  corporation  (*TSA")  (as 
successor  trustee  to  First  Interstate  Bank 
of  California,  a  California  banking 
corporation),  under  a  ninth  supplement 
of  an  existing  indenture  qualified  under 
the  Act  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
TSA  from  acting  as  trustee  under  such 
ninth  supplement 

Section  3120(b)  of  the  Act  provides  in 
part  that,  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest,  it  shall 
within  ninety  (90)  days  after 
ascertaining  that  it  has  such  conflicting 
interest  either  eliminate  such  conflicting 
interest  or  resign.  Subsection  (1)  of  such 
section  provides,  in  effect  widi  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  tmder 
which  any  other  securities  of  the  same 
issuer  are  outstanding. 

However,  under  clause  (ii)  of 
subsection  (1),  there  may  be  excluded 
fi'om  the  operation  of  this  provision 
another  indenture  under  which  other 
securities  of  the  issuer  are  outstanding, 
if  the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
such  qualified  indenture  and  such  other 
indentuire  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

The  Applicant  alleges  that 

1.  TSA.  as  successor  trustee,  currendy 
is  acting  as  trustee  under  an  indenture 
(the  "Indenture")  and  several  prior 
'  supplements  thereto  under  which  the 
Applicant  is  an  obligor,  the  Indenture, 
dated  as  of  August  9, 1983.  is  between 
Applicant  and  TSA  and  provides  for  the 
periodic  issuance  of  secured  notes  in 
partial  consideration  for  the  purchase  of 
property  by  Applicant  This  indenture 
was  filed  as  Exhibit  4.3  to  Ai^licant's 
registration  statement  no.  2-806S0  filed 
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under  the  Securities  Act  of  1933,  and  has 
been  qualiHed  under  the  Trust  Indentiu« 
Act  in  connection  with  a  Form  T-1  filing, 
File  No.  22-12633. 

Applicant  has  also  entered  into,  and 
filed  by  way  of  post-effective 
amendments  to  the  registration 
statement  stated  above,  prior 
supplements  under  which  TSA  is  a 
trustee.  Applicant  has  issued  several 
series  of  its  secured  notes  under  the 
prior  supplements. 

2.  Applicant  wishes  TSA  to  continue 
as  Trustee  under  the  ninth  supplemental 
indenture  executed  July  10, 1985. 

3.  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indenture  or  prior 
supplements  thereto. 

4.  Each  series  of  secured  notes  issued 
under  the  prior  supplements  are  secured 
by  separate  and  distinct  assets  of 
Applicant  so  that  should  TSA  have 
occasion  to  proceed  against  the  security 
under  any  series  of  notes,  such  action 
would  not  a^ect  the  security,  or  the  use 
of  any  security,  under  any  other  series. 
Thus,  the  existence  of  other  trusteeships 
should  not  inhibit  or  discourage  TSA's 
actions  under  any  one  series. 

The  Applicant  has  waived  notice  of 
hearing,  hearing  on  the  issues  raised  by 
its  Application  and  all  rights  to  specify 
procedures  under  Rule  8(b)  of  the  Rules 
of  Practice  of  the  Seciuities  and 
Exchange  Commission  in  connection 
with  this  matter.  For  a  more  detailed 
statement  of  the  matters  of  fact  and  law 
asserted,  all  persons  are  referred  to  said 
Application.  File  No.  22-14067,  whichis  a 
public  dociunent  on  file  in  the  office  of 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington,  D.C.,  20549. 

Notice  is  further  given  that  any 
interested  jjerson  may.  not  later  than 
September  20, 1985.  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  Application 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  if  th« 
Commission  should  order  a  hearing 
thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  Application  upon  such 
terms  and  conditions  as  the  Commission 
may  deem  necessary  or  appropriate  in 
the  public  interest  and  the  interest  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 


For  the  Commission,  by  the  Division  of 
CorporatioD  Finance,  pursuant  to  delegated 
authority. 

Shiriay  E.  HoUis, 

Asaiatant  Secntaiy. 

[FR  Doc.  8S-20714  Rled  8-2»-85;  8:45  am] 

BtUMM  COOK  WtS^I-ll 

[Rsteass  No.  34-22351;  SR-MSRB-64-13] 

Setf-Regutatory  Organizations;  Rling 
and  immediat*  Effacttvanwa  of 
Propoasd  Rule  Change  by  ttte 
Municipal  Seouritiee  Rulemaking  Board 

The  Mimicipal  Securities  Rulemaking 
Board  ("MSRB")  has  submitted  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder,  to  change  a  reference 
in  MSRB  rule  G-4  from  Commission 
Rule  19d-3  to  Commission  Rule  19h- 
1(d).  MSRB  Rule  G-4  establishes 
grounds  for  disqualification  of  municipal 
brokers  or  dealers,  and  procedures  for 
requalification  for  purposes  of  MSRB 
rule  G-2. 

This  proposed  rule  change  has 
become  effective,  pursuant  to  section 
19(b)(3)(A)  of  the  Act  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  tvritten  comments  concerning  the 
submission  within  21  days  fit)m  the  date 
of  publication  in  the  Federal  Renter. 
Persons  submitting  written  comments 
should  file  six  copies  thereof  with  the 
Secretary  of  the  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington.  D.C.  20549. 
References  should  be  made  to  File  No. 
SR-MSRB-84-13. 

For  the  Commiasion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(12). 

Dated  August  23, 1985. 
Shirley  E.  HolUs. 
Asaiatant  Secretary 
[FR  Doc  85-20765  Filed  8-29-85:  8:45  am] 


IRslMa*  No.  34-22354;  FUs  No.  SR-OCC- 
85-13] 

SeH-Regulatory  Organizations;  the 
Options  Clearing  Coip.;  Notice  of 
Proposed  Rule  Change 

Pursuant  to  section  19(b](i]  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(i),  notice  is  hereby  given 


that  on  August  9, 1985,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit)m  interested  persons. 

I.  Self-Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

IntroducUq/i 

The  I%iladelphia  Stock  Exchange.  Inc. 
("PHLX")  has  proposed  to  form  a  link 
with  the  London  floor  of  The  Stock 
Exchange  of  the  United  Kingdom  and 
the  Republic  of  Ireland  (the  "London 
Exchange")  whereby  foreign  currency 
options  that  are  presently  traded  on 
PHLX  will  also  be  traded  on  the  London 
Exchange.  Options  of  a  given  series 
would  be  fungible,  regardless  of  the 
market  in  which  the  option  was 
purchased  or  sold;  and  option  positions 
acquired  in  one  market  could  be 
liquidated  in  the  other.  These  options 
("International  Foreign  Currency"  or 
"IFX"  opUons)  will  be  traded  and 
cleared  pursuant  to  an  "International 
Market  Agreement"  among  OCC,  PHLX 
and  the  London  Exchange  (the  "IMA"). 
Because  OCC  believes  that  similar 
agreements  may  in  the  futxire  be  reached 
among  domestic  options  exchanges  (the 
"Exchanges")  and  other  foreign  markets 
in  both  Europe  and  Asia,  the  proposed 
rule  change  is  intended  to  establish  a 
general  system  for  the  clearance  of 
"international  options"  traded  pursuant 
to  such  agreements. 

International  options  will  be  traded 
through  a  separate  system  which  will  be 
in  most  respects  the  same  as  OCCs 
present  system  for  clearing  non-equity 
options.  Becaause  trading  will  be  taking 
place  (when  Asian  markets  are  added) 
virtually  24-hour8  per  day,  daily 
processing  of  trading  activity  in 
international  options,  calculation  of 
margin  requirements  and  assignment  of 
exercise  notices  will  have  to  be 
completed  within  a  five-hour  processing 
"window"  between  3KX)  p.m.  and  8:00 
p.m.,  Chicago  time.  This  will  permit 
Position  Reports  and  other  daily  reports 
to  be  distributed  to  Clearing  Members  in 
Hong  Kong,  for  example,  prior  to  the 
beginning  of  the  trading  day  there. 

Issuance,  clearance  and  settlement  of 
"International  options"  would  be  in 
accordance  with  OCCs  existing  By-laws 
and  Rules,  as  supplemented  and 
modified  by  provisions  applicable  only 
to  international  options.  The 
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relationship  among  OCC,  PHLX  and 
London  Exchange  would  be  governed  by 
the  IMA,  the  proposed  form  of  which 
has  been  filed  as  a  part  of  this  proposed 
rule  change.  The  proposed  IMA  contains 
many  provisions  analogous  to  the 
provisions  of  the  Restated  Participant 
Exchange  Agreement  (the  "PEA"), 
which  governs  the  relationship  among 
OCC  and  the  five  Exchanges.  The  terms 
of  the  PEA  would  continue  to  be 
applicable  to  foreign  currency  options 
traded  on  PHLX,  except  to  the  extent 
inconsistent  with  the  IMA. 

In  connection  with  the  proposed 
clearance  by  OCC  of  options 
transactions  effected  on  the  Lc.ndon 
Exchange,  OCC  intends  to  form  a 
relationship  with  the  International 
Commodity  Clearing  House  Limited 
("ICCH")  whereby  ICCH  will  become  an 
"associate  clearinghouse"  of  OCC  for 
the  purpose  of  carrying  the  accounts  of 
London-based  securities  firms  that  do 
not  choose  to  become  Clearing  Members 
of  OCC.  ICCH  would  be  treated  under 
OCC's  By-Laws  and  Rules  as  a  Clearing 
Member  for  most  purposes  except  that  it 
would  be  required  to  meet  financial  and 
reporting  requirements  designed 
specifically  for  it. 

The  Proposed  By-Law  and  Rule 
Changes 

A.  Definitions 

OCCis  proposing  to  amend  section  1 
of  Article  I  of  its  By-Laws  to  add 
definitions  of  "international  market", 
"international  market  agreement", 
"international  transaction",  and 
"international  option".  An 
"international  market"  is  a  securities 
exchange  not  within  or  subject  to  the 
jurisdiction  of  the  United  States.  The 
term  "international  market  agreement" 
is  defined  as  an  agreement  between 
OCC  and  an  international  market 
pursuant  to  which  OCC  acts  as  the 
clearing  agent  with  respect  to  options 
transactions  effected  on  an  international 
market.  One  or  more  Exchanges  may, 
but  need  not  be,  parties  to  an 
international  market  agreement.  An 
"international  transaction"  means  an 
Exchange  transaction  effected  either  on 
an  international  market  or  on  an 
Exchange  pursuant  to  the  provisions  of 
an  international  market  agreement 
"International  option"  means  an  option 
issued  by  the  Corporation  as  the  result 
of  an  international  transaction  pursuant 
to  an  international  market  agreement. 
The  definitions  of  the  terms  "Exchange 
rules,"  "Exchange  member,"  and 
"Exchange  transaction"  are  amended  to 
include,  respectively,  the  rules  and 
members  of,  and  transactions  on,  an 
international  market. 


The  definitions  of  "class  of  options" 
contained  in  Article  I  of  the  By-Laws 
and  in  Article  XV  (which  applies  only  to 
foreign  currency  options)  are  being 
amended  to  provide  that  all  options 
issued  as  the  result  of  international 
transactions  pursuant  to  a  particular 
international  market  agreement  are 
deemed  to  be  separate  classes  of 
options  from  options  issued  pursuant  to 
any  other  international  market 
agreement  or  any  other  options.  The 
effect  of  this  provision  is  to  assure  the 
non-fungibility  of  such  options  with 
other  options. 

Rule  101  is  being  amended  to  add  a 
definition  of  "international  office"  as  an 
office  of  OCC  outside  the  United  States 
through  which  Clearing  Members  may 
clear  certain  international  transactions 
and  conduct  such  other  business  with 
OCC  as  OCC  may  from  time  to  time 
specify.  The  basic  purpose  of  this 
amendment  is  to  permit  OCC  to 
establish  offices  in  cities  outside  the 
United  States  where  international 
raarkets  are  located.  Only  international 
transactions  may  be  cleared  through 
such  offices  because  various  deadlines 
and  the  processing  schedule  applicable 
to  other  options  will  not  accommodate 
trading  in  widely  disparate  time  zones. 

The  new  term  "associate 
clearinghouse"  is  defined  as  a 
clearinghouse  not  located  in  the  United 
States  which  is  designated  in  an 
international  market  agreement  as  an 
associate  clearinghouse. 

The  definition  of  "Market-Maker; 
Specialist"  is  amended  to  provide  that, 
in  respect  of  an  international  market, 
such  terms  shall  mean  such  classes  of 
persons  as  may  be  deemed  to  be 
Market-Makers  or  specialists  pursuant 
to  an  international  market  agreement. 
The  purpose  of  this  provision  is  to  allow 
persons  performing  functions  analogous 
to  those  of  Market-Makers  on  an 
international  market  to  be  treated  as 
Market-Makers  for  purposes  of 
maintaining  Market-Maker  accounts 
with  their  respective  Clearing  Members. 

The  "settlement  time"  is  the  time  at 
which  Clearing  Members  are  required  to 
make  payment  to  OCC  of  any  option 
premiums  or  margin  payments  due  to 
OCC  on  each  business  day.  The 
definition  of  "settlement  time"  is  being 
amended  to  permit  OCC  to  specify 
settlement  times  in  respect  of 
international  transactions  that  are 
different  from  the  settlement  time 
applicable  to  other  option  transactions. 

The  term  "business  day"  is  being 
amended  to  provide  for  those  occasions 
when  holidays  in  the  United  States  and 
in  countries  where  an  international 
office  of  the  Clearing  Corporation  may 


be  located  do  not  coincide.  The  revised 
definition  would  permit  OCC  to  treat 
such  Days  as  business  days  for  some 
purposes  and  not  for  others. 

B.  Article  VI  of  the  By-Laws:  Clearance 
of  Exchange  Transactions 

Certain  sections  of  Article  VI  relating 
to  the  issuance  of  option  contracts, 
reporting  of  matched  trades,  payment  of 
premiums  and  exercise  restrictions  are 
being  amended  to  apply  to  Exchange 
transactions  occurring  on  an 
international  market  in  precisely  the 
same  way  that  they  apply  to  exchange 
transactions  on  one  of  the  domestic 
options  exchanges.  Section  10  of  Article 
VI  relating  to  the  terms  of  option 
contracts  is  being  amended  to  provide 
that  new  series  of  international  option 
contracts  shall  be  opened  for  trading  in 
accordance  with  the  procedures  set 
forth  in  an  international  market 
agreement.  The  procedures  applicable  to 
the  opening  of  new  series  of 
international  foreign  currency  options 
are  described  below. 

OCC  proposes  to  add  a  new  section 
20  to  Article  VI  entitled  "Clearance  of 
International  Transactions."  The  new 
section  provides  that  international 
transactions  shall  be  cleared  in 
accordance  with  the  By-Laws  and  Rules 
provided,  however,  that  the  time 
specified  in  the  By-Laws  and  Rules  for 
the  delivery  of  reports  and  the  paj'ment 
of  amounts  due  to  or  from  Clearing 
Members  in  respect  of  international 
options  cleared  through  an  international 
office  may  be  as  determined  by  the 
Corporation  from  time  to  time  upon 
prior  notice  to  affected  Clefihng 
Members.  It  further  provides  that 
international  transactions,  positions  in 
international  option  contracts,  margin 
requirements  arising  therefrom,  and 
exercises  and  assignments  of  exercise 
notices  in  respect  of  international  option 
contracts  shall  be  reported  separately 
from  transactions  in  respect  of  other 
options  and  that  premium,  margin  and 
exercise  settlements  in  respect  of 
international  options  may  be  conducted 
separately  from  other  settlements. 

C.  Miscellaneous  Other  Rules 

Rule  204. '  Designation  of  Clearing 
Offices"  is  oeing  amended  to  permit  a 
Clearing  Member  to  designate  one  or 
more  international  offices  through  w^hich 
it  may  clear  its  international 
transactions.  Rule  204  also  provides  that 
a  Clearing  Member  that  designates  an 
international  office  shall  clear  all  of  its 
international  transactions  effected 
pursuant  to  a  particular  international 
maricet  agreement  through  the  same 
international  office. 
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Rule  310  is  being  added  to  indicate 
that  the  financial  requirements 
applicable  to  an  associate  clearinghouse 
are  different  from  those  applicable  to 
other  Clearing  Members  and  shall  be 
established  pursuant  to  the  international 
market  agreement  designating  an  entity 
as  an  associate  clearinghouse.  Rules  401 
and  402  relating  to  the  reporting  of 
matched  trades  are  being  amended  to 
apply  to  reporting  of  matched  trades  by 
an  international  market  in  exactly  the 
same  way  as  they  apply  to  reporting  of 
matched  trades  by  the  five  domestic 
options  exchanges. 

Rule  601(e)  is  being  amended  to 
provide  that  a  Clearing  Member's  long 
value  credit  in  respect  of  international 
options  will  not  reduce  the  required 
margin  in  respect  of  other  options,  and  a 
Clearing  Member's  long  value  credit  in 
respect  of  other  options  will  not  reduce 
its  required  margin  in  respect  of 
international  options.  This  same 
restriction  on  "crossover  margin  credit" 
exist  now  between  stock  and  non-equity 
options,  and  the  reason  in  both  cases  is 
that  the  options  are  processed  through 
separate  clearing  systems  and  crossover 
marging  is  therefore  not  possible  as  a 
technical  matter. 

Rule  801,  "exercise  of  options,"  is 
being  amended  to  require  that  exercise 
notices  in  respect  of  international 
options  must  be  tendered  to  OCC  prior 
to  3:00  p.m.  Central  Time  instead  of  7:00 
p.m.  as  is  the  case  with  other  options. 
This  earlier  deadline  is  necessary 
because  of  the  decreased  amount  of 
time  available  for  processing  exercise 
notices  in  respect  of  international 
options. 

An  interpretation  is  being  added    - 
following  Rule  604  to  specify  that 
common  stocks  may  not  be  deposited  in 
satisfaction  of  margin  requirements  in 
respect  of  positions  arising  from 
international  transactions  at  the  present 
time.  For  practical  reasons,  OCC  has 
chosen  to  initiate  the  new  clearing 
system  for  international  options  in  a 
somewhat  simplified  form.  Additional 
features  such  as  the  program  necessary 
to  accept  deposits  of  common  stocks 
may  be  added  as  OCC  gains  experience 
with  the  international  system. 

The  International  Market  Agreement 

The  text  of  the  proposed  IMA  among 
OCC.  PHLX.  and  the  London  Exchange 
has  been  filed  as  a  part  of  the  proposed 
rule  change.  Following  certain 
introductory  material,  definitions  are  set 
forth  in  section  1.  Section  2  of  the  IMA 
provides  that  it  is  applicable  to  the 
issuance,  clearance  and  settlement  of 
international  foreign  currency  options 
("IFX  options").  It  provides  that  such 
options  shall  be  issued  and  cleared  by 


OCC  in  accordance  with  OCC's  By- 
Laws  and  Rules  applicable  to 
international  transactions  and 
international  options,  and  that  the 
London  Exchange  shall  have  the  rights 
and  obligations  of  an  international 
market  under  the  By-Laws  and  Rules. 
Section  2  further  provides  that,  as 
between  OCC  and  PHLX  the  IMA 
supplements  the  PEA.  Section  3  of  the 
IMA  gives  PHLX  the  same  right  to  open 
new  series  of  IFX  options  it  has  under 
the  PEA  in  respect  of  other  options  that 
are  traded  on  PHLX.  The  London 
Exchange,  however,  may  open  only 
series  of  options  that  have  been  or  are 
concurrently  being  opened  on  PHLX. 
Section  4  imposes  on  the  London 
Exchange  essentially  the  same 
obligations  in  respect  of  daily  trade 
comparisons  and  reporting  that  are 
imposed  on  Exchanges  in  the  PEA. 

Sections  5,  6  and  7,  which  are 
essentially  the  same  as  the 
corresponding  provisions  of  the  PEA,  set 
forth  the  basic  obligations  of  OCC  in 
clearing  transactions  reported  by  the 
London  Exchange. 

Section  8  requires  the  London 
Exchange  to  provide  OCC  with  any 
information  that  OCC  might  be  required 
to  disclose  to  IFX  options  investors 
under  applicable  securities  laws  of  the 
United  States  or  other  jurisdictions. 

Section  9  expresses  the  agreement  of 
OCC  to  establish  and  enforce  margin 
requirements  for  its  Clearing  Members. 
The  section  is  similar  to  provisions  in 
the  PEA,  except  that  it  contemplates 
that  OCC  may  at  some  time  in  the  future 
accept  margin  in  the  form  of  securities 
of  foreign  governments.  The  present 
proposed  rule  change  does  not  amend 
OCC's  By-Laws  and  Rules  to  permit 
OCC  to  accept  margin  in  that  form,  and 
an  additional  filing  on  Form  19b-4 
would  be  required  when  OCC 
determines  to  do  so. 

A  London  Clearing  Member  is  defined 
in  Section  1  as  a  Clearing  Member  that 
has  designated  OCC's  London  office  as 
the  office  through  which  it  will  clear  its 
transactions  in  IFX  options.  Section  10 
specifies  that  OCC  may  establish 
separate  qualifications  and 
requirements  appUcable  to  some  or  all 
London  Clearing  Members.  This 
provision  recognizes  that  different 
London  Clearing  Members  may  be 
differently  situated.  Some  may  be 
broker-dealers,  registered  as  such  in  the 
United  States,  that  have  chosen  to  clear 
IFX  options  in  London.  Others  may  be 
London  firms  not  registered  as  broker- 
dealers  in  the  United  States.  In  general, 
London  Clearing  Members  in  the  latter 
category  will  be  required  to  meet  the 
standards  applicable  to  Foreign  Clearing 


Members  as  set  forth  in  Article  V  of  the 
By-Laws. 

Section  11  describes  the  qualifications 
and  functions  of  ICCH,  the  "associate 
clearinghouse"  authorized  by  OCC  to 
clear  transactions  in  IFX  options  of 
persons  that  are  not  Clearing  Members. 
The  associate  clearinghouse  acts  in 
many  respects  as  a  Clearing  Member  of 
OCC  except  that  it  will  be  permitted, 
subject  to  applicable  law,  to  carry  all  its 
positions  in  IFX  options  in  one  account, 
thereby  permitting  it  to  receive  margin 
credit  for  long  positions  to  the  extent 
permitted  by  Rule  601  in  respect  of  a 
firm  lien  or  Market-Maker  account.  The 
associate  clearinghouse,  however,  will 
be  subject  to  financial  requirements 
developed  uniquely  for  it  and  may 
extend  its  own  guarantee  in  respect  of 
IFX  options  cleared  through  it.  It  will 
make  clearing  fund  contributions  in 
amounts  calculated  in  the  same  way  as 
for  other  Clearing  Members. 

Section  12  specifies  that  "jobbers"  on 
the  London  Exchange  shall  be  deemed 
to  be  Market-Makers  under  OCC's  By- 
Laws  and  Rules.  There  is  a  strict 
separation  of  function  on  the  London 
Exchange  between  jobbers,  who  trade 
only  for  their  own  accounts,  have 
market-making  responsibilities,  and  are 
prohibited  from  dealing  with  customers, 
and  brokers,  who  act  as  agents  on 
behalf  of  customers  and  are  prohibited 
fi-om  trading  for  their  own  accounts.  The 
effect  of  deeming  jobbers  to  be  Market- 
Makers  is  to  permit  the  Clearing 
Members  carrying  the  positions  of 
jobbers  to  establish  separate  accounts 
for  those  positions  under  Section  3  of 
Article  VI  of  the  By-Laws,  and  thereby 
to  reduce  their  net  margin  obligations 
under  Rule  601. 

Section  13  provides  that  premiums  in 
respect  of  IFX  options  shall  be  quoted  in 
United  States  dollars  and  that  all 
settlements  (other  than  the  delivery  of 
foreign  currency)  shall  be  in  United 
States  dollars.  Section  14  provides  that 
OCC  will  permit  London  Clearing 
Members  to  designate  an  OCC-approved 
London  bank  through  which  settlement 
with  OCC  will  be  conducted.  Section  15 
provides  for  notihcation  and 
coordination  of  certain  rule  changes  by 
PHLX  and  the  London  Exchange. 

Section  16  requires  PHLX  and  the 
London  Exchange  to  provide  volume     ' 
forecasts  in  order  to  faciUtate  planning 
by  OCC. 

Sections  17, 18  and  19  relate  to  the 
authority  and  the  obligation  of  OCC 
with  respect  to  setting  standards 
applicable  to  London  Exchange 
Members  in  dealing  with  their 
customers.  These  sections  are 
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essentially  the  same  as  the 
corresponding  provisions  of  the  PEA. 

Section  20  permits  the  London 
Exchange  to  examine  trade  data  and 
other  records  relating  to  positions  and 
transactions  in  IPX  options  or  relating  to 
any  Clearing  Member  that  is  a  member 
of  the  London  Exchange.  The  London 
Exchange  may  use  such  information  in 
connection  with  its  surveillance 
activities. 

Section  21  requires  the  London 
Exchange  to  share  certain  information 
regarding  the  fmancial  condition  of 
Clearing  Members  with  (XIC.  OCC 
requires  such  information  in  connection 
with  its  responsibility  for  monitoring  the 
financial  condition  of  its  Clearing 
Members.  The  provisions  of  section  21 
are  essentially  the  same  as  the 
corresponding  provisions  of  the  PEA. 

Section  22  provides  for 
indemniHcation  of  OCC  by  PHLX  and 
the  London  Exchange,  and  of  PHLX  and 
the  London  Exchange  by  OCC.  The 
structure  of  the  indemnification 
provisions  is  similar  to  the  structure  of 
the  corresponding  provisions  in  the  PEA 
except  that  there  is  no  cross- 
indemnification  between  the  two 
markets  and  the  indemnification  of  OCC 
by  the  markets  includes  any  alleged 
violations  by  OCC  of  the  securities  laws 
of  the  United  Kingdom  so  long  as  OCC 
is  acting  in  accordance  with  its  By-Laws 
and  Rules.  The  remaining  sections  of  the 
IMA  relate  to  conditions  to  initiation  of 
trading  on  the  London  Exchange, 
termination  of  the  agreement,  delivery  of 
notices  among  the  parties  and 
miscellaneous  matters  such  as  choice  of 
law  provisions. 

n. 

(A)  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  for  the  clearance  of 
International  Foreign  Currency  Options 
that  are  traded  on  PHLX  and  the  London 
Exchange.  The  rule  change  provides  a 
system  for  the  trading  of  international 
options  that  will  be  applicable  to 
options  that  may  in  the  future  be  traded 
in  other  options  markets  outside  the 
United  States.  OCC  believes  that  this 
system  is  a  significant  step  in  the 
internationalization  of  the  options 
markets  and  will  be  of  benefit  to 
investors  both  in  the  United  States  and 
elsewhere.  Because  international 
options  will  be  cleared  pursuant  to  the 
same  basic  rules  and  procedures 
applicable  to  existing  options,  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  17A  of  the 


Securities  Exchange  Act  of  1934,  as 
amended. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Under  the  proposed  rule  change,  IPX 
options  traded  on  PHLX  and  the  London 
Exchange  pursuant  to  the  IMA  would 
not  be  fungible  with  options  traded  on 
other  Exchanges,  even  if  such  options 
had  terms  identical  to  the  terms  of  IPX 
options.  Notwithstanding  the  foregoing, 
other  Exchanges  may  trade  options  with 
terms  identical  to,  and  directly 
competitive  with,  IFX  options;  and  such 
Exchanges  may  enter  into  international 
market  agreements  with  one  or  more 
international  maricets  for  the  trading  of 
such  options.  It  should  also  be  noted 
that  United  States  persons  will  be 
prohibited  by  provisions  of  the 
Commodity  Exchange  Act  from  trading 
in  IFX  options  on  the  London  Exchange. 
Investors  having  access  to  the  London 
Exchange  may  therefore  be  able  to 
respond  to  market  movements  by 
acquiring  or  liquidating  positions  in  IFX 
options  at  times  when  PHLX  is  closed. 
Although  it  is  possible  that  either  of  the 
foregoing  factors  may  have  a 
competitive  effect  in  certain  situations, 
OCC  believes  that  the  proposed  rule 
changes  would  not  place  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  rule 
change,  and  none  have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commidsicrn  may  designate  up  to 
90  days  if  it  finds  such  longer  period  to 
be  appropriate  and  publishes  its  reasons 
for  so  finding,  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicition  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  * 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written  ^ 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pnblic  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  20. 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  prusuant  to  delegated 
authority. 

Dated:  August  23, 1985. 
Shirley  E.  HoUis, 
Assistant  Secretary. 

[PR  Doc.  85-20766  Filed  8-2»-8S:  8:45  am] 
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IReleaM  No.  34-22352;  File  No.  SR-PSE- 
85-20] 

Self-Regulatory  Organizations; 
Proposed  Rula  Change  by  TIm  PacHIc 
Stock  Exchange,  Inc.  Ralating  to  the 
Implementatton  and  Procedures  of  the 
Establishment  and  Creation  of  Eleven 
New  Specialist  Ports  Upon  the  Equity 
Trading  Roors 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(l)(l).  notice  is  hereby  given 
that  on  July  23. 1985.  the  Pacific  Stock 
Exchange,  Inc.,  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  items  L  0. 
and  III  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  filing 
from  interested  persons. 

I.  Self -Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  plan  to  establish  and 
create  eleven  new  specialist  posts  on 
the  Pacific  Stock  Exchange  Equity 
Trading  Floors  is  based  on  a  plan  for  the 
creation  of  nine  new  posts  which  was 
approved  by  the  Commission  on 
December  18, 1964  in  Release  No. 
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21578.'  The  plan  will  provide  for 
existing  specialists  to  freeze  a  certain 
number  of  stocks  based  upon  their 
specialist  evaluations,  with  the  new 
posts  selecting  fifteen  stocks  from  a  list 
of  those  submitted  by  the  specialists  on 
the  Floor  where  the  new  specialist  will 
be  located. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  speciHed  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A).  (B)  and  (C)  below,  of  the  most 
signiHcant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  expansion  plan 
corresponds  to  a  plan  utilized  for  the 
creation  of  nine  new  posts  in  the  first 
quarter  of  1985.  This  plan  was  contained 
in  Release  No.  21578  and  was  approved 
by  the  Commission  on  December  18, 
1984.  That  plan  was  designated  as  Phase 
I  of  a  plan  to  initiate  twenty  new 
specialist  posts.  This  filing  will  initiate 
Phase  II  of  that  plan  and  will  provide  for 
the  remaining  eleven  new  expansion 
posts. 

The  procedures  utilized  in  the 
development  of  Phase  U  will  be  the 
same  as  those  utilizied  in  Phase  I,  as 
that  system  worked  in  an  appropriate 
and  fair  manner. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  were  received  following 
the  April  29, 1985,  announcement  to 
members  regarding  the  Phase  II  plan. 


■  See  ScGuritiet  Exchange  Act  Release  No.  2157a 
49  FR  50349  tDecember  27. 1984). 


m.  Date  of  EffecdvaiMM  of  the  PropoMd 
Rula  Change  and  Ttming  for  CommiMion 
Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  at  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conunission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  20, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  23, 1985. 
Shirley  E.  HollU. 
Assistant  Secretary. 
[FR  Doc.  85-20767  Filed  8-29-85;  8:45  am] 
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(Retaase  No.  IC-14693  (File  No.  t12-«131)] 

Application  and  Opportunity  for 
Hearing;  Capital  Realty  Inveators-V 
Umited  Partnership 

August  23. 1985. 

Notice  is  hereby  given  that  Capital 
Realty  Investors-V  Limited  Partnership 
(the  "Partnership"],  a  Maryland  limited 
partnership,  and  its  general  partners. 


C.R.I..  Inc.  ("CRI").  William  B.  Dockser, 
Martin  C.  Schwartzberg,  and  H.  William 
Willoughby  (collectively,  "General 
Partners",  and  together  with  the 
Partnership,  "Applicants"],  One  Central 
Plaza,  11300  Rockville  Pike,  Rockville, 
Maryland  20852,  filed  an  application  on 
Jujie  13, 1985,  for  an  order  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act"]  exempting  the 
Partnership  from  all  provisions  of  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  all  applicable 
provisions  thereof. 

According  to  the  application,  the 
Partnership  intends  to  publicly  offer 
20,000  units  of  limited  partnership 
interest  at  $1,000  per  unit  ("Units"). 
Applicants  state  that  the  Partnership 
will  operate  as  a  "two-tier"  partnership, 
that  is,  the  Partnership,  as  a  limited 
partner,  will  invest  in  other  limited 
partnerships  ("Local  Partnerships") 
which  will  own  or  lease  and  will  operate 
apartment  complexes  most  of  which  will 
receive  or  (at  the  time  of  the 
Partnership's  investment,  will  be 
receiving)  one  or  more  forms  of 
substantial  federal,  state  or  local 
government  assistance,  including 
government  mortgage  insurance. 
("Government  Enhanced  Apartment 
Complexes.")  Applicants  state  that  such 
Government-Enhanced  Apartment 
Complexes  may  or  may  not  be  classified 
as  "low  income  housing"  under  the 
Internal  Revenue  Code  of  1954,  as 
amended.  Applicants  further  state  that 
the  Partnership  may  also  invest  up  to 
20%  of  amounts  invested  in  all  Local 
Partnerships  in  Local  Partnerships  that 
own  or  lease  and  will  operate 
conventional  (non-govemment- 
enhanced)  apartment  complexes. 
Applicants  represent  that  the 
Partnership  may  invest  in  certain  limited 
partnerships  that  are  general  partners  in 
a  general  partnership  which  owns  or 
leases  Government-Enhanced  [or 
conventional  apartment  complexes.] 
Applicants  state  that  an  affiliate  of  CRI 
will  be  a  Partner  in  each  Local 
Partnership. 

Applicants  state  that  one  category  of 
Local  Partnerships  in  which  the 
Partnership  intends  to  invest  will  own 
apartment  complexes  which  have 
subsidies  which  are  typically  indirect  in 
nature  and  are  not  direcUy  funded  by 
governmental  entities  but  rather  are 
funded  through  a  partnership  with  the 
private  sector.  For  example.  Applicants 
state,  section  244  of  the  National 
Housing  Act  provides  for  a  coinsurance 
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program  established  to  guarantee  the 
continued  availability  of  HUD  mortgage 
insurance.  Applicants  state  that 
mortgage  insurance  under  this  section  is 
issued  in  connection  with  the 
reflnancing  of  existing  multifamily 
apartment  complexes  and  provides  for 
federal  insurance  of  mortgages  pursuant 
to  a  coinsurance  contract  with  a  private 
lender  whereby  the  lender  assumes  a 
percentage  of  the  risk  of  loss  on  the 
mortgage  loans  should  the  Local 
Partnership  default  on  its  loan. 
Applicants  represent  that  this 
coinsurance  is  available  for,  among 
others,  section  221(d)(4)  insured  and 
section  223(f)  properties.  Applicants 
further  represent  that  the  latter 
properties  are  not  specifically 
designated  as  for  the  benefit  of  low  and 
moderate  income  families,  but  are 
authorized  under  national  housing  lawS 
for  the  preservation  of  existing  housing 
and  neighborhoods  through  moderate 
rehabilitation  of  property  and  improved 
maintenance. 

Applicants  state  that  other  types  of 
subsidy  and  assistance  within  this 
category  would  include  financial 
benefits  provided  by  a  local  community 
encouraging  residential  multifamily 
development,  such  as  real  estate  tax 
abatement  or  a  substantially  reduced 
charge  for  public  services  in  lieu  of  real 
estate  taxes,  for  the  property. 
Applicants  state  that  the  Partnership 
also  may  invest  in  properties  whicH^ 
have  subsidies  derived  from  the  Housing 
and  Urban  Renewal  Recovery  Act  of 
1983.  This  subsidy  program  provides  a 
"front  end"  grant  from  the  federal 
government  to  a  city,  from  which  grant 
the  city  may  make  a  grant  or  loan  or 
provide  interest  reductions  to  entities 
which  own  residential  multifamily 
properties  ("HoDAG  Program").  The 
HoDAG  Program  includes  restrictions; 
which  include  targeting  the  funds  to 
areas  with  "severe  shortage  of  decent 
rental  housing  opportunities  for  families 
and  individuals  without  otherwise 
reasonable  and  affordable  housing 
alternatives  in  the  private  market". 

Applicants  represent  that  the 
Partnership  is  organized  as  a  limited 
partnership  because  a  limited 
partnership  is  the  only  form  of 
organization  which  provides  investors 
with  both  (1)  the  ability  to  claim  on  their 
individual  tax  returns  the  deductions, 
losses,  credits,  and  other  tax  items 
arising  from  the  Partnership's  interests 
in  Local  Partnerships  that  own  and 
operate  the  government-assisted  and 
conventional  apartment  complexes  and 
(2)  liability  limited  to  their  capital 
investment. 


Applicants  state  that  any 
subscriptions  for  units  of  limited 
partnership  interests  must  be  approved 
by  the  Applicant,  which  approval  shall 
be  conditioned  upon  representations  as 
to  suitability  of  the  investment  for  each 
subscriber,  including  representations 
that  without  regard  to  investment  in  the 
Partnership,  each  subscriber  has  either 
(1)  a  net  worth  (exclusive  of  home,  home 
furnishings,  and  automobiles)  of  at  least 
$50,000  and  expects  (i)  (with  respect  to  a 
married  taxpayer  filing  a  joint  return)  to 
have  taxable  income  for  the  current  year 
which  will  be  at  least  $45,800  or  (ii) 
(with  respect  to  all  other  taxpayers 
excluding  corporations)  federal  taxable 
income  for  the  current  year  will  be  at 
least  $34,100,  and  with  respect  to  (i)  and 
(ii)  above,  the  subscriber  must  represent 
that  for  the  two  succeeding  years,  the 
subscriber's  marginal  federal  income  tax 
rate  will  be  at  least  38%,  or  (2) 
irrespective  of  annual  federal  taxable 
income,  the  subscriber  has  a  net  worth 
(exclusive  of  home,  home  furnishings, 
and  automobiles)  of  at  least  $150,000  or 
is  purchasing  in  a  fiduciary  capacity  for 
a  person  or  entity  having  such  net  worth 
and  annual  taxable  income  as  set  forth 
in  clause  (1)  or  such  net  worth  as  set 
forth  in  clause  (2).  Any  prospective 
transferee  of  a  Unit  will  be  required  to 
make  similar  representation  in  writing 
to  the  Partnership. 

Applicants  state  that  the  General 
Partners  will  receive  1.51  percent  of  all 
items  of  the  Partnerships  profits  and 
losses.  Applicants  further  state  that  in 
addition  to  the  1.51  percent  participation 
in  the  Partnerships  profits  and  losses, 
the  General  Partners  and  their  affiliates 
will  receive  certain  fees  for  managing 
the  conduct  of  the  affairs  of  the 
Partnership  and  the  Local  Partnerships 
and  the  continuing  operation  of  projects 
owned  by  the  Local  Partnerships. 
Applicants  represent  that  aU 
compensation  to  be  paid  the  General 
Partners  and  their  affiliates  will  be  fair 
and  on  terms  no  less  favorable  to  the 
Partnership  than  would  be  the  case  if 
such  arrangements  had  been  made  with 
independent  third  parties.  Applicants 
further  represent  that  the  Partnership 
beheves  such  compensation  meets  all 
applicable  guidelines  necessary  to 
permit  the  Units  to  be  offered  and  sold 
in  the  various  states  that  prescribe  such 
guidelines,  including,  without  limitation, 
the  Statement  of  Policy  adopted  by  the 
North  American  Securities 
Adminisfrators  Association,  Inc.  vinth 
respect  to  real  estate  programs. 
Applicants  state  that  all  compensation 
to  be  paid  to  the  General  Partners  and 
their  Affiliates  will  be  specified  in  the 
Prospectus. 


Applicants  assert  that  the  requested 
exemption  is  both  necessary  and 
appropriate  in  the  public  interest  and 
would  be  consistent  with  the  protection 
of  investors  and  the  purposes  and 
policies  underlying  the  Act.  The 
application  states  that  any  of  the  net 
proceeds  of  the  offering  which  the 
Partnership  has  not  invested  or 
committed  to  investment  in  Local 
Partnerships  within  24  months  from  the 
date  of  the  prospectus,  except  for 
amounts  utilized  to  pay  operating 
expenses  and  amounts  set  aside  for 
reserves,  will  be  returned  by  the 
Partnership  to  the  Limited  Partners 
without  a  reduction  for  any  fees.  The 
application  also  states  that  the 
Partnership  will  invest  any  net  proceeds 
not  immediately  utilized  to  acquire 
Local  Partnership  interests  or  for  other 
Partnership  purposes  (such  as  the 
establishment  of  a  reserve  equal  to  5% 
of  the  Gross  Proceeds),  in  United  States 
government  securities,  including 
treasury  bills,  other  United  States 
government  guaranteed  obligations, 
certificates  of  deposit  or  bank  time 
deposits,  or  tax-exempt  notes  or  bonds 
with  maturities  not  exceeding  one  year. 
It  is  asserted  that  the  Partnership  does 
not  intend  to  trade  in  temporary 
investments  and  will  not  speculate  in 
any  of  the  temporary  securities. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  16, 1985.  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Conunission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  die  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Conmiission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shiriey  E.  Holbs. 

Assislant  Secretary. 

[FR  Doa  85-20711  FUed  S-29-B5: 8:45  am] 
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[fMMM  Na  10-14692;  811-3485, 811-3879, 
811-3680, 811-3681.  and  811-3682] 

Application  and  Opportunity  for 
llaaring;  Fadarai  Ufa  Money  Marlcat 
Fund,  Inc,  at  aL 

Auguat  23, 1965. 

Notice  is  hereby  given  that  Federal 
Life  Money  Market  Fund,  Inc..  Portfolio 
of  Money  Market  Fund  Shares,  Inc., 
Portfolio  of  Income  and  Growth  Fund 
Shares,  Inc..  Portfolio  of  Bond  Fund 
Shares,  Inc.,  and  Portfolio  of  Mutual 
Fund  Shares,  Inc.  ("AppUcant"),  3750 
West  Deerfield  Road,  Riverwoods, 
Illinois  60015,  underlying  investment 
funds  for  Federal  Life  Variable  Annuity 
Account  C  ("Account")  and  registered 
under  the  Investment  Company  Act  of 
1940  ("Act")  as  open-end,  diversified 
management  investment  companies, 
filed  applicatioQS  on  [one  25, 1985, 
pursuant  to  section  8(f)  of  the  Act.  for  an 
order  of  the  Commission  declaring  that 
Applicants  have  ceased  to  be 
investment  companies.  All  interested 
persons  are  referred  to  the  applications 
on  file  with  the  C!ommission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  referred  to 
the  Act  and  the  rules  thereunder  for  the 
applicable  provisions. 

On  June  10, 1982,  Federal  Life  Money 
Market  Fund,  Inc.  filed  a  notification  of 
registration  on  Form  N-BA  and  a 
registration  statement  on  Form  N-1.  This 
registration  statement  became  effective 
on  September  2, 1982.  Portfolio  of  Money 
Market  Fund  Shares,  Inc.,  Portfolio  of 
Income  and  Growth  Fund  Shares,  Inc., 
Portfolio  of  Bond  Fund  Shares,  Inc.,  and 
Portfolio  of  Mutual  Fimd  Shares  Inc. 
each  filed  a  notification  of  registration 
on  Form  N-8A  on  March  8, 1983,  and  a 
registration  statement  on  Form  N-1. 
These  registration  statements  became 
effective  on  Jime  8. 1983.  Each  Applicant 
was  incorporated  under  the  laws  of  the 
State  of  Maryland. 

Applicants  state  they  have  never 
made,  and  do  not  intend  to  make,  either 
directly  or  indirectly,  a  public  offering  of 
any  of  their  securities,  which  would 
have  been  shares  of  beneficial  interest 
funding  variable  annuity  life  insurance 
contracts  ("contracts").  According  to  the 
applications,  the  Account  is  the  sole 
shareholder  of  each  of  the  Applicants, 
and  on  )une  25, 1985,  redeemed  all  but  a 
minor  number  of  shares  in  anticipation 
of  the  winding  up  of  the  affairs  of  the 
Applicants.  Each  Applicant  "currently 
has  less  than  $10,000  invested  in  money 
market  instruments,  and  has  no  debts  or 
other  liabihties  outstanding  other  than 
normal  organizational  expenses,  which 
will  be  paid  by  Federal  Life  Insurance 


Company.  The  Applicants  are  not  party 
to  any  litigation  or  administrative 
proceedings.  Applicants  maintain  that 
they  are  not  engaged,  nor  do  they 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  their  affairs.  On  May 
31, 1985,  the  board  of  directors  of  the 
Applicants  authorized  the  filing  of  the 
applications. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  applications  may;  not 
later  than  September  16, 1985,  at  5:30 
p.m.,  do  so  by  submitting  a  written 
request  setting  forth  the  nature  of  his 
interest,  the  reasons  for  his  request,  and 
the  specific  issues,  if  any,  of  fact  or  law 
that  are  disputed,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  the 
request  should  be  served  personally  or 
by  mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed  with 
the  request.  After  said  date,  an  order 
disposing  of  the  applications  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis. 
Assistant  Secretary. 
[PR  Doc.  8S-207 12  Filed  8-2»-«5;  8:45  amj 

BtLUNQ  COOC  MIO-OI-M 


[FU«  No.  22-14000] 

Application  and  Opportunity  for 
iiearlng;  PMHipa  Petroleum  Co. 

August  23. 1985. 

Notice  is  hereby  given  that  Phillips 
Petroleum  Company  (the  "Applicant"  or 
the  "Company")  has  filed  an  application 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Trunt  Indenture  Act  of 
1939,  as  amended  (herein  sometimes 
referred  to  as  the  "Act"),  for  a  finding  by 
the  Securities  £ind  Exchange 
Commission  (the  "Commission")  that 
the  trusteeships  of  J.  Henry  Schroder 
Bank  &  Trust  Compiuiy  ("Schroder"),  a 
corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  New  York, 
under  certain  indentures  of  Phillips 
Petroleum  Company,  which  were 
heretofore  qualified  under  the  Act,  are 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Schroder  from  acting  as  trustee  imder 
any  of  such  indentures. 


The  Company  has  issued  and 
outstanding,  as  of  June  24, 1985,  the 
following  debt  securities  secured  by  the 
following  indentures,  in  each  case, 
between  the  Company  and  Schroder,  as 
trustee,  all  of  which  are  the  subject  of 
this  application: 

(i)  $112,230,000  principal  amount  of 
7%%  Sinking  Fund  Debentures  Due  2001. 
under  an  Indenture  dated  March  15. 1971 
(the  "1971  Indenture"); 

(ii)  $191,270,000  principal  amount  of 
8%%  Sinking  Fund  Debentures  Due  2000. 
under  an  Indenture  dated  November  15. 
1975  (the  "1975  Indenture"); 

(iii)  $200,000,000  principal  amount  of 
12%%  Notes  Due  September  1. 1992, 
under  an  Indenture  dated  August  1. 1982 
(the  "1982  Indenture"); 

(iv)  $300,000,000  principal  amount  of 
12V4%  Sinking  Fund  Debentures  Due 
2012.  under  the  1982  Indenture; 

(v)  $250,000,000  principal  amount  of 
11V^%  Sinking  Fund  Debentures  Due 
May  1,  2013,  under  the  1962  Indenture; 

(vi)  $2,104,820,000  principal  amount  of 
Floating  Rate  Senior  Notes  Due  1995, 
under  an  Indenture  dated  March  15, 1985 
(the  "March  1985  Indenture");  and 

(vii)  $1,306,440,000  principal  amount  of 
13%%  Senior  Notes  Due  1997,  under  the 
March  1985  Indenttire.' 

Bankers  Trust  Company  (the 
"Resigning  Trustee")  as  the  original 
trustee,  or  assignee  of  the  original 
trustee,  under  each  of  the  1971, 1975  and 
1982  Indentures  is  resigning  and  the 
Company  is  duly  appointing  Schroder  as 
successor  trustee,  which  appointment 
Schroder  is  accepting,  all  pursuant  to  an 
Instrument  of  Resignation,  Appointment 
and  Acceptance  dated  June  24, 1985, 
among  the  Company,  the  Resigning 
Trustee  and  Schroder. 

Section  310(b)  of  the  Act  (which  is 
included  in  section  6.06  of  the  1971. 1975, 
1982  and  March  1985  Indentures, 
collectively  referred  to  herein  as  the 
"Indentures")  provides  in  part  that  if  a 
trustee  under  an  indenture  qualified 
under  the  Act  has  or  shall  acquire  any 
conflicting  interest  (as  defined  in  the 
section),  it  shall,  within  ninety  days 
after  ascertaining  that  it  has  such 
conflicting  interest,  either  eliminate  such 
conflicting  interest  or  resign.  Subsection 
(b)(1)  of  this  section  provides,  with 
certain  exceptions  stated  therein,  that  a 
trustee  under  a  qualified  indenture  of  a 
company  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indentiire  under 


■  The  Company  and  Schroder  executed  an 
Indenture  dated  February  IS,  1985  and 
supplemented  February  IS,  1965,  but  no  securities 
have  l>een  iasued  thereunder  nor  has  such  indenture 
been  qualifled  under  the  Act. 


which  any  other  securities,  or 
certificates  of  interest  or  participation  in 
any  other  securities  of  such  company 
are  outstanding. 

The  present  application,  filed 
pursuant  to  clause  (ii)  of  section 
310(b)(ll  of  the  Act  (as  set  forth  in 
section  6.08  of  each  of  the  Indentures), 
seeks  to  exclude  the  Indentures  from  the 
operation  of  Section  310(b)(1)  of  the  Act. 

The  effect  of  the  proviso  contained  in 
clause  (ii)  of  section  310(b)(1)  of  the  Act 
on  the  matter  of  the  present  application 
is  such  that  the  Indentures  may  be 
excluded  from  the  operation  of  section 
310(b)(1)  of  the  Act  if  the  Company  shall 
have  sustained  the  burden  of  proving,  by 
this  application  to  the  Commission  and 
after  opportunity  for  hearing  thereon, 
that  the  trusteeships  of  Schroder  under 
the  Indentures  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Schroder  from  acting  as 
trustee  under  any  Indenture. 

The  Applicant  alleges  that: 

(1)  The  Indentures  are  wholly 
unsecured  and  the  debt  securities 
secured  by  the  Indentures  rank  pari 
passu  inter  se.  The  only  material 
differences  between  the  Indentures  and 
the  rights  of  the  holders  of  the  debt 
securities  secured  by  the  Indentures 
relate  to  aggregate  principal  amounts, 
dates  of  issue,  certain  financial 
covenants  of  the  Company,  Events  of 
Default  as  defined  in  the  Indentures, 
maturity  and  interest  payment  dates, 
interest  rates,  redemption  prices  and 
procedures,  sinking  fund  provisons,  and 
other  provisions  of  a  similar  nature. 

(2)  No  default  has  at  any  time  existed 
under  any  Indenture. 

(3)  Such  differences  as  exist  among 
the  Indentures  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Schroder  from  acting  as 
trustee  under  any  one  or  more  of  the 
Indentures. 

The  Applicant  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  the 
issues  raised  by  the  application,  and  all 
rights  to  specify  procedures  under  the 
Rules  of  Practice  of  the  Commission 
with  respect  to  its  application. 

For  a  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-14000.  at  the  Securities  and 
Exchange  Commission's  Public 
Reference  Room,  450  Fifth  Street  N.W., 
Washington;  D.C.  20549. 

Notice  Is  Further  Given  that  an  order 
granting  the  application  may  be  issued 
by  the  Commission  any  time  on  or  after 
September  17, 1985,  unless  prior  thereto 
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a  hearing  upon  the  application  is 
ordered  by  the  Commission,  as  provided 
in  clause  (ii)  of  section  310(b)(1)  of  the 
Trust  Indenture  Act  of  1939,  as 
amended.  Any  interested  person  may, 
no  later  than  September  17. 1985,  at  5:30 
P.M.,  Eastern  Daylight  Savings  Time,  in 
writing,  submit  to  the  Commission,  his 
or  her  views  or  any  additional  facts 
bearing  upon  this  application  or  the 
desirability  of  a  hearing  thereon  or 
request  notification  if  the  Commission 
shpuld  order  a  hearing.  Any  such 
comments  or  requests  should  be 
addressed  to:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549,  and 
should  state  briefly  the  nat\ire  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  a  hearing,  the 
reasons  for  such  request,  and  the  issues 
of  fact  and  law  raised  by  the  application 
that  he  desires  to  controvert.  At  any 
time  after  such  date,  the  Commission 
may  issue  an  order  granting  the 
application,  upon  such  terms  and 
conditions  as  it  may  deem  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors  unless  a 
hearing  is  ordered  by  the  Commission. 

For  the  Conunission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

SUriey  E.  HoUis, 

Assistant  Secretary. 

(PR  Doc.  85-20713  Filed  8-29-65:  8:45  am) 

MUNM  COOE  M10-01-H 


(ReiMM  No.  34-22356;  Fll*  No.  S7-820] 

Joint  Industry  Plan;  Receipt  of  an 
Amendment  to  the  Options  Price 
Reporting  Auttiorlty  Plan 

On  August  12. 1985,  the  participants  in 
the  Options  Price  Reporting  Authority 
("OPRA")  submitted  to  the  Commission, 
pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934  ("Act"), 
an  amendment  to  the  Plan  for  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information" 
("OPRA  Plan").* 

I.  DescriptioD  of  the  Amendment 

The  amendment  to  the  OPRA  Plan 
enlarges  the  category  of  persons  eligible 
to  become  parties,  heretofore  limited  to 
national  securities  exchanges,  to  include 
national  securities  associations. 
Conforming  changes  are  made 
throughout  he  OPRA  Plan  to  reflect  this 
enlargement  of  eligibility  for 
participation.  In  addition, 
"housekeeping"  revisions  are  made  to 


'  See  Securities  Exchange  Act  Release  No.  17638 
(March  1&  1981). 


the  list  of  parties  set  forth  in  Section  I  of 
the  OPRA  Plan. 

The  OPRA  Plan  participants  indicate 
that  these  changes  are  necessary  to 
accommodate  the  request  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  to  become  a 
party  to  the  OPRA  Plan.  The  OPRA  Wan 
participants  also  indicate  that  the  NASD 
will  be  included  as  a  party  upon  its 
completion  of  a  separate  application  for 
participation. 

IL  Request  for  Comment 

Pursuant  to  Rule  llAa3-2(c)(3)(ii) 
under  the  Act  the  amendment  became 
effective  upon  filing  with  the 
Commission.  The  Commission,  however, 
may  summarily  abrogate  the 
amendment  within  60  days  of  its  filing 
and  require  refiling  and  approval  of  the 
amendment  by  Commission  order 
pursuant  to  Rule  llAa3-2(c)(2).  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest  for  the  protection  of 
investors  and  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to,  and  perfect  the  mechanisms  of,  a 
national  market  system,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act 

In  order  to  assist  the  Commission  in 
determining  whether  to  abrogate  the 
amendment  interested  persons  are 
invited  to  submit  their  views  to  )ohn 
Wheeler,  Secretary,  Securities  and 
Exchange  Commission.  450  5th  Street. 
NW..  Washington.  D.Q  20549.  within  21 
days  fi^m  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
amendment  to  the  OPRA  notice  in  the 
Federal  Register.  The  amendment  to  the 
OPRA  Plan  will  be  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room.  All  communications 
should  refer  to  File  No.  S7-a20. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  17  CFR  S  200JO- 
(a)(27). 

Dated:  August  26. 1985. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-20841  FUed  8-29-85;  &45  am] 

BILUNG  CODE  MIO-OI-M 


[Release  No.  3S-23802;  70-6925] 

Central  and  Soutfi  West  Corp^  West 
Texas  Utilities  Co.;  Proposal  to  Issue 
Preferred  Stock 

August  23. 1985. 

Central  and  South  West  Corporation. 
P.O.  Box  220164.  Dallas,  TX  75222.  a 
registered  holding  company,  and  its 
wholly  owned  subsidiary.  West  Texas 
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UtiliUet  Company  ("WTU").  301 
Cypress,  Abilene,  TX  79601.  have  filed 
an  amendment  to  their  application- 
declaration  subject  to  sections  6(a).  7, 
9(a),  10  and  12(e)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rules  45,  Sa  62  and  65  thereunder. 

In  the  application-declaration  WTU 
requested  authority  to  issue  and  sell 
during  the  two  year  period  prior  to 
December  31, 1965  up  to  300.000  shares, 
in  one  or  more  series,  Preferred  Stock, 
$100  par  value  ("Additional  Preferred"), 
at  not  less  than  $100  per  share  nor  more 
than  $102.75  per  share,  with  dividends  to 
accrue  thereon  only  from  the  date  of 
issue.  WTU  still  anticipates  the  need  for 
such  financing;  however,  due  to  its 
financing  requirements,  in  light  of  the 
recent  sale  of  $35  million  in  principal 
amount  of  its  First  Mortgage  Bonds, 
Series  L,  and  market  conditions,  it 
appears  that  WTU  may  not  issue  the 
Additional  Preferred  until  the  last 
quarter  of  1985  or  the  first  half  of  1986. 
Therefore.  WTU  hereby  requests 
authority  to  issue  300,000  shares  of  the 
Additional  Preferred  until  June  30, 198& 

Depending  upon  market  conditions, 
WTU  requests  the  flexibility  to  either 
issue  perpetual  preferred  or  sinking  fund 
preferred  stock.  If  a  sinking  fund 
preferred  stock  is  issued,  WTU  further 
requests  that  it  be  authorized  to 
determine  the  size  and  timing  of  the 
sinking  fund  to  be  based  on  market 
conditions  at  the  time  of  the  issue.  It  is 
anticipated  that  the  Additional  Preferred 
will  be  redeemable  at  any  time  in  whole 
or  part  provided  that  such  redemption 
will  not  be  allowed  for  a  period  of  five 
years  from  issue  if  it  is  part  of  a 
refunding  at  an  effective  interest  cost 
lower  than  that  of  the  particular  series 
of  Additional  Preferred.  It  is  anticipated 
that  dividend  rates  and  commissions 
will  be  established  pursuant  to 
competitive  billing.  Unless  the 
application-declaration  is  amended  to 
provide  for  a  negotiated  public  offering 
or  private  placement  WTU  proposes, 
pursuant  to  Rule  50  under  the  Act  to 
issue  and  sell  the  Additional  Preferred 

The  application-declaration  and  any 
amendments  thereto  is  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
September  16. 1985.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  applicants-declarants  at  the 
addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 


filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issue  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  heeuing.  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Mollis. 
Assistant  Secretary 

[FR  Doc.  85-20835  Filed  8-29-85:  8:45  am] 
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[RelMse  Na  35-23803;  70-7140] 

Columbia  Gas  System,  Inc^  Proposal 
to  Amend  Supplemental  Indenture 

August  23, 1985. 

The  Columbia  Gas  System,  Inc. 
("Columbia").  20  Montchanin  Road, 
Wilmington.  Delaware  19807,  a 
registered  holding  company,  has  filed  a 
declaration  with  this  Commission 
pursuant  to  section  6(a),  7(e),  and  12(e) 
of  the  Public  Utility  Holding  Company 
Act  of  1935  ("Act"),  and  Rules  62  and  65 
thereunder. 

Columbia  proposes  to  amend  its 
Twenty-Ninth  Supplemental  Indenture 
("Supplemental  Indenture"),  dated  as  of 
June  1, 1982,  supplementing  its  indenture 
dated  as  of  June  1. 1961  ("Indenture  "). 
Debentures  in  the  principal  amount  of 
$100  million  at  15%%.  Series  due  June 
1997  ("Debentures"),  were  issued 
pursuant  to  the  Supplemental  Indenture 
and  approved  by  this  Commission, 
HCAR  No.  22498. 

Columbia  proposes  to  request  the 
Trustee  to  execute  a  Thirtieth 
Supplemental  Indenture  to  eliminate  the 
current  restriction  on  capital  stock 
distributions  in  the  Supplemental  ■ 
Indenture  and  replace  it  with  the 
dividend  restriction  included  in  the 
Twenty-Eighth  Supplemental  Indenture, 
dated  as  of  August  1, 1980  ('Twenty- 
Eight  Supplemental  Indenture").  This 
dividend  restriction  states  that 
Columbia  will  not  authorize  or  make 
any  distribution  on  Capital  stock  if.  after 
giving  effect  to  such  distribution,  the 
ctimulative  aggregate  amount  of  all 
distributions  on  capital  stock 
subsequent  to  pecember  31. 1979,  will 
exceed  the  amount  of  Columbia's  net 
income  available  for  dividends  after 
December  31. 1979.  phis  $110JX».000. 
plus  such  additional  amount  as  shall  be 
authorized  or  approved  by  the 
Commission. 


As  a  result  of  this  modification, 
approximately  $163  million  of  additional 
retained  earnings  would  be  made 
available  for  common  and  preferred 
stock  dividends.  Approximately  $552 
million  of  retained  earnings  will 
continue  to  be  restricted. 

As  compensation  to  the  holders  of  the 
Debentuires,  it  is  expected  that  the  non- 
refundable period  and/or  the 
accelerated  sinking  fund  option  of 
Columbia's  Indenture  will  be  modified, 
which  will  lengthen  the  holding  period 
of  the  Investor.  It  is  also  possible  that 
Columbia  may  eliminate  the  Cash  Call 
Redemption  option  until  expiration  of 
the  applicable  non-refunding  period. 
Commission  approval  of  an  extension  of 
the  non-refundable  provision  for  up  to 
two  years  beyond  the  current  five  years 
is  requested.  The  exact  terms  of  the 
modifications  will  be  the  subject  of  a 
Rule  24  letter. 

The  Thirtieth  Supplemental  Indenture 
effecting  the  proposed  change  cannot  be 
executed  until  Columbia  delivers  to  the 
Trustee  written  consents  of  the  holders 
of  66%%  in  aggregate  principal  amount 
of  the  debentures  at  the  time 
outstanding  under  the  Supplemental 
Indenture.  Solicitation  of  such  consents, 
it  is  proposed,  will  be  undertaken 
through  Salomon  Brothers,  acting  as 
agent  for  Columbia. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
wrriting  by  September  16. 1985,  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate]  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
or  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commitaion.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shiriey  E.  HoUis, 

Assistant  Secretary. 

[FR  Doc  85-20836  Filed  8-29-86;  8:45  am] 
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Consolidated  Natural  Gas  Co.; 
Proposed  Revolving  Credit  Long-Term 
Bank  Financing  by  Holding  Company; 
Intrasystem  Financing 

August  23. 1985. 

Consolidated  Natural  Gas  Company 
("Consolidated"),  100  Broadway,  New 
York,  New  York  10005,  a  registered 
holding  company,  has  filed  an 
application-declaration  pursuant  to 
sections  6(a)  and  7  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act"), 
and  Rule  50(a)(2)  thereunder. 

By  an  order  dated  January  8, 1982 
(HCAR  No.  22362),  the  Commission 
authorized  Consolidated  to  borrow  up  to 
$100,000,000  for  periods  not  exceeding 
eight  years  pursuant  to  a  revolving 
credit  agreement  with  the  Chase 
Manhattan  Bank  NA.  ("Chase"),  acting 
for  itself  and  as  agent  for  other  banks. 
Consolidated  now  proposes  to  enter  into 
a  new  revolving  credit  agreement  (the 
"Agreement")  with  Chase,  acting  for 
itself  and  as  agent  for  other  banks,  in 
addition  to  that  authorized  in  HCAR  No. 
22362.  Under  the  terms  of  the  new 
Agreement,  the  bank  loans  will  be  in  the 
form  of  revolving  credits,  and  may  be 
converted  in  three-year  term  loans  on 
December  31, 1990.  During  the  revolving 
credit  period,  each  bank  will  make  loans 
to  Consolidated  from  time  to  time 
through  December  30, 1990,  up  to  the 
maximum  of  its  commitment  under  the 
Agreement  During  that  period. 
Consolidated  may  borrow,  pay  or 
prepay  and  reborrow  up  to  each  bank's 
commitment  In  accord  with  the  terms  of 
the  Agreement,  Consolidated  will  have 
the  rights  at  any  time,  upon  notice  to 
Chase,  as  Agent  to  terminate  or  reduce 
the  individual  commitments  of  the 
banks. 

Each  loan  during  the  revolving  credit 
period  will  be  evidenced  by  a 
Promissory  Note.  At  the  option  of 
Consolidated,  the  interest  rate  will  be 
(1)  the  prime  commercials  lending  rate 
announced  by  Chase  as  in  effect  from 
time  to  time  at  its  principal  office  in 
New  York  City,  (2)  the  London  Interbank 
Offered  Rate  ("LIBOR")  as  quoted  by 
the  London  O^ice  of  Chase,  or  as 
specified,  plus  an  increment  of  three- 
eights  of  one  percent  (0.375%)  or,  (3)  the 
average  of  the  bid  rates  quoted  in  the 
secondary  market  for  Certifcates  of 
Deposit  of  Chase  as  quoted  from  time  to 
time  by  two  recognized  dealers  ("CD 
Rate")  plus  an  increment  of  one-half  of 
one  percent  (0.500%)  or  (4)  at  a 
Composite  Rate  determined  by 
negotiations  between  the  individual 


participating  banks  and  Consolidated. 

The  LIBOR  and  CD  Rate  will  be 
adjusted,  if  applicable,  by  dividing  the 
rate  then  effective  by  sudi  factor  as  will 
satisfy  reserve  requirements  of  Chase 
and  the  banks  as  set  forth  by  regulation 
of  the  board  of  Governors  of  the  Federal 
Reserve  System  or  other  costs  stipulated 
by  the  Board  of  Governors.  Additionally, 
the  CD  Rate  will  be  adjusted  to  reflect 
the  cost  of  required  deposit  insurance. 

Except  for  the  Composite  Rate,  the 
rate  of  interest  as  quoted  by  Chase  will 
include  all  cost  plus  any  of  the 
applicable  above-mentioned  increments. 
The  Composite  Rate  will  be  as  outlined 
above.  Interest  will  be  payable  quarteriy 
in  arrears  on  March  31,  June  30,  and 
September  30  and  December  31,  or  as 
specifled,  or  at  prepayment  date,  as  the 
case  may  be.  The  floating  Chase  prime 
from  time  to  time  and  any  such  change 
will  be  effective  as  to  the  revolving 
credit  loans  on  the  date  of  the  change. 

A  commitment  for  of  one-quarter  of 
one  percent(.250%)  fee  per  annum  will 
be  charged  on  the  unused  portion  of  the 
revolving  credit  commitment 
commencing  on  the  effective  date  of  the 
Credit  Agreement 

Under  the  terms  of  the  Agreement 
each  bank  agrees  to  make  a  three-year 
term  loan  to  Consolidated  on  December 
31, 1990  (the  "Conversion  Date"),  in  an 
amount  not  exceeding  its  commitment 
on  the  date  of  that  loan.  Each  term  loan 
will  be  evidenced  by  Consolidated's 
note,  maturing  in  six  equal  semi-annual 
installments  commencing  June  30, 1991. 
In  no  event  will  the  final  maturity  be 
later  than  December  31, 1993.  Interest  on 
each  Term  Note  will  be  computered,  at 
the  option  of  Consolidated  as  follows: 
(1)  prime  commercial  lending  rate  in 
effect  from  time  to  time  at  the  principal 
office  of  Chase  in  New  York  City  plus  an 
increment  of  one-eighth  of  one  percent 
(0.125%).  (2)  LIBOR  adusted  rate  as 
quoted  by  the  London  Office  of  Chase 
plus  an  increment  of  one-half  of  one 
percent  (0.500%),  or  (3)  the  average  of 
the  bid  rates  quoted  in  the  secondary 
market  for  Certificates  of  Deposit  of 
Chase  as  quoted  from  time  to  time  by 
two  recognized  dealers  ("CD  Rate"), 
plus  and  increment  of  six-tenths  of  one 
percent  (0.600%). 

During  the  revolving  credit  period 
under  consolidated's  new  Agreement 
with  the  Banks,  as  hereinabove 
described.  Consolidated  will  make  long- 
term  nonnegotiable  loans  to  subsidiary 
companies  for  capital  expeditures. 
These  loans  will  be  evidence  by  long- 
term,  nonnegotiated  notes  of  the 
subsidiary  companies  maturing  over  a 
period  of  time  to  be  determined  by  the 


officers  of  Consolidated,  until  tudi  time 
as  Consolidated  sells  debentures.  These 
long-term,  nonnegotiable  notes  will  bear 
interest  at  a  rate  predicted  on  a 
substantially  equal  to  the  effective  cost 
of  money  to  Consobdated  under 
Agreement  until  Consolidated  sells  its 
debentures.  Thereafter,  the  notes  will 
bear  interest  at  a  rate  substantially 
equal  to  the  effective  cost  of  money 
through  the  sale  of  the  debentures,  and 
Consolidated  will  make  additional  long- 
term  loans  to  its  subsidiaries  on  the 
same  basis  as  those  previously  made  or 
in  the  form  of  revolving  credit  advances, 
upon  letter  agreement  of  note,  payable 
to  Consolidated  on  or  before  June  30, 
1991.  Following  the  conversion  by 
Consolidated  of  its  revolving  credit  loan 
into  a  term  loan  under  the  Credit 
Agreement  revolving  credit  advances  to 
subsidiary  companies  will  be  converted 
into  Term  Notes  of  those  subsidiary 
compcmies  with  maturities  substantiaUy 
the  same  as  Consolidated's  related  term 
loan  under  the  Credit  Agreement 

The  fees  expenses  incurred,  or  to  be 
incurred  in  connection  with  the 
proposed  transaction  are  estimated  at 
$23,000.  No  state  or  federal  commission 
other  than  this  Commission,  has 
jurisdiction  over  the  proposed 
transaction. 

The  application-declaration  is 
available  for  public  inspection  dirough 
the  Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  on  it 
should  submit  their  views  in  writing  by 
September  16. 1985,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  applicant-declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  should  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will  ' 
receive  a  copy  of  any  notice  of  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Shiriey  B.  HoDis. 

Assistant  Secretary. 

[PR  Doc  85-20837  Filed  •-2»-8S;8:45  am] 
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Th«  Southern  Company,  et  aL; 
Proposal  to  Issuo  Auttwrtzed  But 
Unissued  Common  Stock 

August  23. 1985. 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East,  Atlanta. 
Georgia.  30346.  a  registered  holding 
company,  its  subsidiaries,  Alabama 
Power  Company.  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  Southern 
Company  Service,  Inc.,  Southern  Electric 
Generating  Company,  and  Southern 
Electrical  International,  Inc.,  have  filed 
an  application-declaration  with  this 
Commission  pursuant  to  sections  6{a),  7, 
9(a)  and  10  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rule 
50(a)(5)  thereunder. 

Southern  proposes  to  issue  up  to  a 
maximum  of  $5,000,000  in  value  of  its 
authorized  but  unissued  shares  of 
common  stock,  par  value  $5  per  share 
("Additional  Common  Slock"),  in  order 
to  provide  common  stock  to  fund  The 
Employee  Stock  Ownership  Plan  of  The 
Southern  Company  System  ("Plan")  for 
the  Plan  year  1984,  including  any 
reinvestment  of  cash  dividends  on  such 
stock,  by  direct  purchases  of  common 
stock  from  Southern.  The  exact  number 
of  shares  to  be  issued  by  Southern  will 
be  determined,  in  each  case  by  the 
aggregate  amount  of  contributions  to  be 
invested  by  the  trust  established 
pursuant  to  the  Plan  ('Trust")  in  respect 
of  the  Plan  year  and  the  purchase  price 
per  share  of  Southern's  common  stock. 
Southern  proposes  to  apply  the  proceeds 
it  receives  from  the  sale  of  the 
Additional  Common  Stock  for  further 
equity  investments  and  for  other 
corporate  purposes.  Southern 
anticipates  that  the  contributions  by  the 
Employing  Companies  to  the  Trust  will 
be  made  in  cash.  However,  if  a 
contribution  consists  of  Additional 
Common  Stock,  the  purchase  price  per 
share  shall  be  the  average  of  the  closing 
prices  of  a  share  of  Southern's  common 
stock  based  on  consolidated  trading  and 
reported  by  the  New  York  Stock 
Exchange  for  the  20  consecutive  trading 
days  immediately  preceding  the  date  on 
which  such  shares  are  contributed  to  the 
Plan.  The  purchase  price  per  share  of 
Additional  Common  Stock  acquired 
from  Southern  by  the  Trust  with  cash 
contributions  shall  be  the  fair  market 
value  as  of  the  date  of  acquisition.  Cash 
contributions  to  the  Trust  also  may  be 
invested  in  Southern's  common  stock 
through  open  market  purchases  or 
private  purchases  from  parties  other 
than  Southern.  The  purdiase  price  per 
share  of  common  stock  acquired  in  this 
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manner  shall  not  be  greater  than  the  last 
sale  price  or  highest  current 
independent  bid  price,  whichever  is 
higher,  for  a  share  determined  on  the 
basis  of  consolidated  trading  reported 
by  the  New  York  Stock  Exchange  plus 
an  amount  equal  to  the  commission 
payable  in  a  stock  exchange  transaction. 

Under  the  Plan,  the  Trust  is  required 
to  reinvest  cash  dividends  on  common 
stock  allocated  to  a  participant's 
account  in  additional  shares  of  common 
stock,  unless  the  participant  elects  to 
receive  such  cash  dividends. 

All  costs  of  administration  of  the  Plan 
and  the  Trust,  in  excess  of  those  costs 
withheld  from  contributions  or  to  be 
paid  by  the  Trust,  are  paid  by  the 
Employing  Companies. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
September  16, 1985  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  applicants-declarants  at  the 
addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  elective. 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  85-20838  '  iled  8-29-85:  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

August  26. 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Student  Loan  Marketing  Association 
Common  Stock,  $.50  Par  Value  (File 


No.  7-8570) 
Placer  Development  Ltd 
Common  Stock.  No  Par  Value  (File 
No.  7-6571) 
Club  Med.  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-8572) 
Republic  New  York.  Corporation 
Common  Stock.  $5.00  Par  Value  (File 
No.  7-8573) 
Health  Care  Property  Investors,  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-8574) 
Vendo  Company 

Common  Stock,  $1.25  Par  Value  (File 
No.  7-8575) 

Sysco  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-8576) 
Perry  Drug  Stores,  Inc. 
Common  Stock,  $.05  Par  Value  (File 
No.  7-8577) 
Mortgage  Investment  Plus.  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-8578) 
Inflight  Services.  Inc. 
Common  Stock,  $.50  Par  Value  (File 
No.  7-8579) 
Bolar  Pharmaceutical  Company,  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-8580) 
Central  Louisiana  Electric  Corp. 

Conmion  Stock.  $4.00  Par  Value  (File 
No.  7-8581) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  16. 1985. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  conmients  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  If  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-20840  Filed  8-29-85;  8:45  am] 

BILUNQ  COOC  WIO-OI-M 
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[R«I«M«  No.  34-22350;  HI*  No.  SR-CBOE- 
84-31] 

Self-Regulatory  Organlzationa; 
Proposed  Rule  Change  by  Chicago 
Board  Opttona  Exchange,  Inc.  Relating 
to  Foreign  Currency  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  768(b)(1).  notice  is  hereby  given 
that  on  July  16, 1965  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  Amendment  No.  2  to  its 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  amended 
proposed  rule  change  from  interested 
persons. 

I.  Text  of  the  Proposed  Rule  Change 

This  Amendment  Number  Two  only 
shows  changes  to  Amendment  Number 
One,  which  was  a  restatement  of  the 
original  filing.  Additions  are  italicized 
and  deletions  are  bracketed. 

Days  and  Hours  of  Business 

Rule  22.5.  On  the  days  that  the 
Exchange  is  open  for  business,  currency 
options  normally  shall  be  traded  from 
7:[3]a0  a.m.  to  1:30  p.m.  Central  Standard 
or  Daylight  Time  as  appropriate. 

Fractional  Changes  for  Bids  and  Offers 

Rule  22.7.  Bids  and  offers  shall  be 
expressed  as  follows,  unless  the  Floor 
Procedure  sets  a  different  fraction  of  a 
cent  for  a  currency  option  contract  of  a 
particular  series:  British  pound,  i.05  or 
<.025;  Canadian  dollar,  ♦.10;  French 
franc.  i.005;  Japanese  yen  ^.0001;  Swiss 
franc  C-Ol  and  West  German  mark,  ^.01. 

Obligations  of  Market  Makers 

Rule  22.8.  In  supplementation  of  Rule 
8.7,  a  Market  Maker  is  expected  to 
perform  the  following  activities  in  the 
course  of  maintaining  a  fair  and  orderly 
market,  except  that  there  is  no  one- 
point-rule  requirement  in  foreign 
currency  options,  that  is,  8.7(b)(ii)  does 
not  apply. 

no  change  to  the  ffve  paragraphs  on  bid/ 
ask  differentials 

The  Floor  Procedure  Committee  may 
establish  differences  other  than  the 
above  for  one  or  more  series  or  classes 
of  currency  options.  The  bid-ask 
differentials  stated  above  apply  to  [all 
but  the  longest  term  currency  option 
series  open  for  trading  in  each  classj 
series  of  less  than  nine  months.  For 
[these)  all  other  series,  the  bid-ask 


differential  shall  be  twice  the  stated 
amount. 

Post  Coordinators  [for  Currency 
Options]  and  Trading  Rotations 

Rule  22.9.  (a)  Post  Coordinators. 
Notwithstandiiig  any  provision  in  the 
Rules  to  te  contrary,  there  shall  be 
neither  Board  Brokers  nor  Order  Book 
Officials  for  currency  options,  and  there 
shall  be  no  limit  order  book  for  currency 
options.  There  shall  be  Post 
Coordinators  who  shall  handle  trading 
rotations. 

(b)  Opening  Rotations.  The  opening 
rotation  in  each  series  of  each  class  of 
foreign  currency  options  shall  be 
overseen  by  the  Post  Coordinator  and 
shall  begin  promptly  at  7:00  a.m. 
Chicago  time.  Generally,  the  Post 
Coordinator  or  his  representative  shall 
open  first  those  series  of  a  class  with 
respect  to  which  the  greatest  buying  and 
selling  interest  has  been  expressed 
(deferring  opening  relatively  inactive 
series);  provided,  however,  that  more 
than  one  series  and  more  than  one  class 
may  be  opened  simultaneously.  These 
procedures  may  be  altered  or 
supplemented  by  the  Board  (or  the 
Committee  designated  by  the  Board). 

(c)  Closing  Rotations.  A  closing 
rotation  shall  be  employed  for  each 
series  and  class  of  currency  options  on 
the  last  business  day  prior  to  their 
expiration,  starting  at  1:30  p.m.  Chicago 
time. 

Margin  Requirements 

Rule  22.11.  (a)  and  (b)  no  change 

(c)  Foreign  currency  option  margin 
requirements  may  be  satisfied  by  a 
deposit  of  cash,  marginable  securities  or 
by  presentation  to  the  member 
organization  carrying  such  customer's 
account  of  a  letter  of  credit  in  a  form 
satisfactory  to,  and  issued  by  a  bank  or 
trust  company  approved  by,  the 
Exchange.  Such  a  letter  of  credit-  (i) 
shall  contain  the  unqualified 
commitment  of  the  issuer  to  pay  to  the 
member  or  participant  organization  a 
specified  sum  of  money  equal  to  or 
greater  than  the  amount  of  margin  due 
with  respect  to  such  option  position, 
immediately  upon  demand  at  any  time 
prior  to  the  expiration  of  such  letter  of 
credit;  (ii)  shall  be  irrevocable;  (Hi) 
shall  expire  no  earlier  than  the 
expiration  of  such  option;  and(iv)  shall 
expire  no  later  than  eighteen  (18) 
months  from  the  date  of  its  issuance. 
Such  a  letter  of  credit  may  serve  as 
margin  for  more  than  one  foreign 
currency  option  position  written  by  the 
customer  for  whose  account  the  letter  of 
credit  is  issued,  provided  that  the 
margin  due  with  respect  to  each  such 
option  position  does  not,  in  the 


aggregate,  exceed  the  sum  specified  in 
such  letter  of  credit  and  provided  that 
such  letter  expires  no  sooner  than  the 
most  distant  expiration  date  of  any  of 
the  options  with  respect  to  which  it  is 
designed  to  serve  as  margin. 

. . .  Interpretations  and  Policies: 

M  For  purposes  of  this  Rule,  all 
valuations  shall  be  based  on  current 
market  prices  unless  the  specific 
provisions  of  the  Rule  otherwise 
provide. 

Xt2  The  Exchange  may  in  its 
discretion  approve  a  bank  or  trust 
company  as  an  issuer  of  letters  of  credit 

if: 

(a)  U.S.  Institutions: 

(1)  it  is  organized  under  the  laws  of} 
the  United  States  or  a  State  thereof  and 
is  regulated  and  examined  by  federal  or 
state  authorities  having  regulatory 
authority  over  banks  or  trust  companies; 
and 

(2)  it  has,  at  the  time  of  approval  and 
continuously  thereafter,  shareholders' 
equity  of  $200,000,000  or  more. 

(b)Non-U.S.  Institutions: 

(1)  it  is  organized  under  the  laws  of  a 
country  other  than  the  United  States 
and  has  a  Federal  or  State  Branch  or 
Agency  (as  defined  in  the  International 
Banking  Act  of  1978)  located  in  the 
United  States; 

(2)  it  has,  at  the  time  of  approval  and 
continuously  thereafter,  shareholders' 
equity  in  excess  of  $200,000,000  (US.); 

(3)  its  principal  executive  office  is 
located  in  a  country  that  (a)  is  rated 
"AAA  "  by  Moody 's  In  vestor  Service 
and/or  Standard  &  Poor's;  and 

(4)  (a)  it  has  a  "P-1 "  rating  from 
Moody's  Investor  Service  and/or  an  "A- 
1 "  rating  from  Standard  &  Poor's  on  its 
commercial  paper  or  other  short-term 
obligations,  or 

(b)  in  the  event  it  has  no  rating  on  its 
commercial  paper  or  other  short-term 
obligations, 

(i)  any  such  commercial  paper  or 
short-term  obligations  issued  by  its 
parent  or  an  affiliated  entity  has  such  a 
rating;  or 

(ii)  any  such  commercial  paper  or 
short-term  obligations  issued  by  non- 
affiliated entities  and  supported  or 
guaranteed  by  the  institution  has  such  a 
rating;  or 

(Hi)  the  institution,  its  parent  or  any 
affiliated  entity  has  a  "Aaa"  rating  from 
Moody's  Investor  Service  and/or  an 
"AAA  "  rating  from  Standard  Br  Poor's  on 
its  long-term  obligations. 

,04  Any  letter  of  credit  issued  by  a 
non-US.  institution  must  be  issued  and 
payable  at  a  Federal  or  State  Branch  or 
Agency  thereof. 
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.05  The  total  amount  of  letters  of 
credit  issued  by  a  U.S.  or  non-U.S. 
financial  institution  for  the  account  of 
any  one  customer  and  outstanding  at 
any  one  time  shall  not  exceed  15%  of  the 
unimpaired  capital  and  surplus  of  such 
institution  and  the  total  amount  of 
letters  of  credit  issued  by  a  U.S.  or  non- 
U.S.  financial  institution  naming  any 
one  member  organization  as  beneficiary 
and  outstanding  at  any  one  time  shall 
not  exceed  20%  of  the  unimpaired 
capital  and  surplus  of  such  institution. 

.06  If  the  customer  for  whose  account 
a  letter  is  issued  pursuant  is  itself  a 
bank  or  trust  company,  such  letter  or 
credit  shall  be  issued  by  another  bank 
or  trust  company. 

.07  The  Exchange  reserves  the  right  in 
its  sole  discretion  to  refuse  or  revoke 
approval  of  any  financial  institution  as 
an  issuer  of  letters  of  credit  at  any  time. 

Foreign  Currency  Option  Permits 

Rule  22.13.  The  Exchange  may  issue 
up  to  75  nontransferable,  nonleasable 
currency  option  permits.  Permits  shall 
entitle  holders  to  effect  transactions  in 
only  currency  options  as  market  makers 
or  floor  brokers  on  the  Exchange 's 
trading  floor.  A  permit  holder  cannot 
also  be  a  clerk,  a  special  member,  a 
regular  member  with  a  floor  function,  or 
a  bond  permit  holder.  The  Membership 
Committee  (1)  may  give  preference  to 
traders  and  to  firms  that  have 
experience  in  foreign-currency  trading, 
(2)  may  limit  the  number  of  permits 
purchased  by  a  single  firm  and  (3)  shall 
review  all  changes  of  nominees  to 
insure  that  nominees  are  firm 
employees. 

Permit  holders  shall  be  subject  to  all 
of  the  obligations  of  regular  members 
under  the  rules  and  policies  of  the 
Exchange,  including  dues,  fees 
(including  application  fees),  other 
charges,  and  the  member  death  benefit 
They  shall  have  no  interest  in  the 
property  and  assets  of  the  Exchange  and 
shall  have  no  right  to  vote,  to  petition, 
or  to  serve  on  any  committee  except  as 
a  nonmember  of  the  Exchange. 

Applications  only  shall  be  accepted 
until  the  close  of  business  on  the  day 
before  trading  in  currency  options 
begins  on  the  Exchange.  Permits  shall 
be  effective  for  one  year  and  can  be 
renewed  for  a  maximum  duration  of 
three  years  from  the  date  of  issuance  at 
the  following  nonrefundable  permit  fees: 
first  year—SlO.OOO.  second— $15,000  and 
third— $20,000.  If  a  permit  holder 
purchases  a  regular  membership  in  the 
open  market  after  18  months  (but  before 
3  years)  as  a  permit  holder,  the 
Exchange  will  refund  to  him  50  percent 
of  his  paid-in  permit  fees:  if  such  a 
regular  membership  is  sold  within  six 


months  of  the  date  of  purchase,  the 
Exchange  will  deduct  the  full  amount  of 
the  refund  from  the  proceeds  of  the  sale. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  the  basis  for  the  amended  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  amended 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  and  is 
set  forth  in  sections  (A).  (B),  and  (C) 
below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purposes  of  this  proposed 
Amendment  Number  Two  are  as 
follows.  The  opening  of  trading  is 
changed  from  7:30  a.m.  Chicago  time  to 
7KX)  a.m.  The  fractional  change  for  the 
British  pound  can  be  either  #.05  or  #.025, 
and  the  Exchange  will  announce  well 
before  the  start  of  trading  which  will  be 
used.  If  a  change  is  to  be  made  after 
trading  begins,  the  Exchange  will 
announce  the  change  well  in  advance  of 
its  effective  date.  In  addition,  it  is  made 
clear  that  the  one-point  rule  does  not 
apply,  and  the  bid-ask  differentials 
apply  to  series  of  less  than  nine  months 
and  are  doubled  for  all  other  series. 

This  Amendment  also  adds  language 
concerning  opening  and  closing  trading 
rotations.  The  Exchange  intends  to  open 
foreign  currency  options  similarly  to  the 
way  Treasury  bond  options  are  opened 
as  approved  by  the  Commission  in 
Release  Number  34-22144  concerning 
SR-<30E-65-ll.  First,  the  Post 
Coordinator  ordinarily  will  open  within 
an  options  class  those  series  with  the 
nearest  expirations  that  are  at-the- 
money.  first  in-the-money  and  first  out- 
of-the-money.  The  Post  Coordinator  will 
then  open  any  other  near  term  options 
within  the  class  for  which  a  broker 
requests  a  market.  Next  the  Post 
Coordinator  will  open  any  longer-term 
series  within  the  class  for  which  a 
broker  requests  a  market. 

Series  for  which  there  was  no  buying 
or  selling  interest  during  opening 
rotation  will  be  opened  during  the 
trading  day  in  response  to  buying  or 
selling  interest,  or  forty  minutes  prior  to 
the  close,  whichever  is  sooner.  (Of 
course,  in  periods  of  unusual  market 
activity,  or  when  other  extraordinary 
circumstances  are  present,  the  Post 
Coordinator  is  vested  with  discretion  to 


open  the  inactive  currency  option  series 
more  immediately  prior  to  the  close  of 
trading  than  forty  minutes.)  No 
quotations  will  be  posted  for  series  of 
ciurency  options  until  they  are  opened 
for  trading.  Once  a  series  is  opened, 
however,  current  market  quotations  for 
such  series  will  be  maintained  and 
disseminated. 

Allowing  letters  of  credit  to  satisfy  the 
initial  and  maintenance  margin 
requirements  of  foreign  currency  options 
alleviates  many  of  the  computational 
problems  that  have  inhibited  the  entities 
that  the  product  was  designed  for  from 
participating  in  foreign  currency  option 
trading  on  a  securities  exchange. 

The  acceptance  of  letters  of  credit  to 
meet  foreign  currency  margin 
requirements  is  subject  to  a  one  year 
pilot  program  during  which  each 
member  organization  named  as  the 
beneficiary  of  a  letter  of  credit  issued 
must  provide  the  Exchange  with:  (i)  The 
name  of  the  financial  institution  issuing 
the  letter  of  credit;  (ii)  the  name  of  the 
customer  on  whose  behalf  the  letter  of 
credit  as  issued;  (iii)  the  sum  of  money 
specified  in  the  letter  (iv)  the  expiration 
date  of  the  letter;  (v)  the  class  and  series 
of  each  option  position  to  which  such 
letter  is  to  serve  as  margin;  (vi)  the 
transaction  date  of  each  such  option 
position;  and  (vii)  the  margin  due  with 
respect  to  each  such  option  position. 
Each  member  organization  must  also 
provide  the  Exchange  with  prompt 
notification  of  the  withdrawal  of  any 
such  letter  of  credit  or  the  liquidation  of 
any  option  position  with  respect  to 
which  such  letter  is  Intended  to  suffice 
as  margin  and  of  the  assignment  of  an 
exercise  notice  to  any  such  option 
position. 

A  member  organization's  ability  to 
accept  a  letter  of  credit  in  satisfaction  of 
the  margin  due  with  respect  to  a 
customer's  foreign  currency  option 
position(s)  shall  continue  for  a  period  of 
one  year  from  the  effective  date  of 
Exchange  Rule  22.11,  unless  sooner 
terminated  pursuant  to  the  second 
sentence  hereof.  During  the  one-year 
period  subsequent  to  the  effective  date 
of  Rule  22.11,  the  Exchange  may,  at  any 
time,  on  its  own  initiative  or  at  the 
direction  of  the  Securities  and  Exchange 
Commission  or  the  Board  of  Governors 
of  the  Federal  Reserve  System,  suspend, 
terminate  or  otherwise  modify  a  member 
organization's  abiUty  to  accept  a  letter 
of  credit  in  satisfaction  of  a  customer's 
original  margin  obligations. 

Finally,  the  Amendment  adds  an 
access  plan,  which  plan  was  approved 
by  a  membership  vote  at  a  special 
meeting  held  beginning  June  4, 1985.  It 
should  be  noted  that  the  months 
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available  for  trading  will  be  the  nearby 
two  months  and  three  further  out 
months  &om  the  March  cycle.  For 
example,  on  September  24  when  trading 
is  scheduled  to  begin,  the  following 
months  will  be  available:  October, 
November,  December,  March  and  June. 
It  also  should  be  noted  that  sales 
personnel  who  conduct  a  public- 
customer  business  in  foreign  currency 
options  must  pass  the  Series  15 
examination.  Since  the  Series  15 
examination  presently  does  not  cover 
European  options  or  the  size  of  the 
Exchange's  currency  option  contracts, 
the  Exchange  will  undertake  to  cover 
these  subjects  as  part  of  its  currency 
option  education  efforts. 

The  amended  proposed  rule  change  is 
consistent  with  the  Secxtrities  Exchange 
Act  of  1934  and  in  particular  Section 
6(b)(5)  thereof  in  that  it  serves  to  protect 
investors  and  the  public  interest 

(B)  Self-Regulatory  Orgamzation  's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

fC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Amended  Proposed  Rule  Change 
Received  from  Members,  Participants  or 
Others 

Comments  were  neither  soUcited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tlnung  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submission 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  D.C. 
Copies  of  such  fUing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
niunber  in  the  caption  above  and  should 
be  submitted  by  September  20. 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  23, 1985. 

Shirley  E.  HoOis. 

Assistant  Secretary. 

[FR  Doc.  85-20839  Filed  8-29-85;  &45  am] 
■tUNM  COM  wio-oi-iai 


SMALL  BUSINESS  ADMINISTRATION  , 

FCA  InvMtnwnt  Co.;  Issuanc*  of  a 
Ucenss  to  Operate  as  a  Small 
Buainesa  Investment  Company 

[Ucenae  No.  06/oe-0289] 

On  March  25, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
11779),  stating  that  FCA  Investment 
Company  (FCA)  located  at  3000  Post 
Oak  Boulevard,  Houston,  Texas  77056, 
had  filed  an  application  with  the  Small 
Business  Administration  pursuant  to  13 
CFR  107.102(1985),  for  a  license  to 
operate  as  a  small  business  investment 
company  under  the  provisions  of  section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended. 

The  period  for  comment  expired  on 
April  24, 1985,  and  no  significant 
comments  were  received. 

Notice  is  hereby  given  that 
considering  the  application  and  other 
information,  SBA  has  issued  License  No. 
06/06-0289  to  FCA. 

Dated:  August  23. 1985. 
Robert  G.  Lineberry, 
Deputy  Associate  Administrator  for 
Investment 

[FR  Doc.  85-20749  Filed  8-29-85;  8:45  am] 
BnjJNQ  COM  aoas-oi-M 


Presidential  Advisory  Committee  on 
Small  and  Minority  Business 
Ownership;  PutHIc  Meeting 

The  Presidential  Advisory  Committee 
on  Small  and  Minority  Business 


Ownership,  located  in  Washington,  DC, 
win  hold  a  public  meeting  at  9:00  a.m. 
until  5:00  p.m.,  Monday,  September  9, 
1985.  at  the  Small  Business 
Administration,  1441  L  Street,  NW.,  2nd 
Floor  Conference  Room,  Washington, 
DC  20416,  to  conduct  a  meeting  of  the 
Committee  members  to  draft  the  firr* 
writing  of  the  Committee's  report  to  the 
President  of  the  United  States  and  the 
U.S.  Congress  on  their  activities  during 
Fiscal  Year  1985.  The  meeting  will  be 
open  to  the  interested  public  however, 
space  is  limited. 

Persons  wishing  to  obtain  further 
information  should  contact  Mrs. 
Maurine  Fisher,  Office  of  Private 
Industry  Programs,  Small  Business 
Administration,  Room  602, 1441  L  Street, 
NW..  Washington,  DC  20416.  telephone 
(202)  653-6851. 

Dated:  August  23, 1985. 

lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 

[FR  Doc  85-20747  i^led  8-29-85:  &45  am] 

MJJNQ  COM  •02».*1-ll 


Small  Business  Investment 
Companies;  Maximum  Annual  Coat  of 
Money  to  Small  Business  Concerns 

13  CFR  107.302  (a)  and  (b)  limit  the 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securitites.  The  cited  regulation 
incorporates  the  term  "FFB  Rate",  which 
is  defined  elsewhere  in  13  CFR  107.3  in 
terms  that  require  SBA  to  publish,  from 
time  to  time,  the  rate  charged  by  the 
Federal  Financing  Bank  on  ten-year 
debentures  sold  by  Licensees  to  the 
Bank.  Notice  of  this  rate  is  generally 
published  each  month. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  September  1.  I9dS. 
and  until  further  notice,  the  FFB  Rate  to 
be  used  for  computation  of  maximum 
cost  of  money  pursuant  to  13  CFR 
107.302  (a)  and  (b)  is  10.345%  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Investment  Act  as  amended 
by  Section  524  of  Pub.  L  96-221.  Mardi 
31. 1980  (94  Stat  161),  to  that  law's 
Federal  override  of  State  usury  ceilings, 
and  to  its  forfeiture  and  penalty 
provisions. 
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Daieck  August  23. 188S. 
RoboH  G.  Minharfy. 

Deputy  AMSodate  Administrator  for 

Investment 

[FR  Doc  85-20748  Filed  8-29-BS:  8:45  «m| 


DEPARTMENT  OF  STATE 

(PMMte  Notte*  CM-8/87*] 

Advisory  CommittM  to  tho  IMtod 
StatM  National  Section  of  Hw 
intaraaHonai  Commiaaion  for  tho 
Conaarvaiion  of  Atlantic  Tunaa; 
Partially  CToaad  Maating 

Notice  it  hereby  given,  pursuant  to  the 
provisions  of  Pub.  L  92-463.  that  a 
meeting  of  tlie  Advisory  Committee  to 
the  United  States  National  Section  of 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  will  be 
held  on  October  9, 1985,  from  9-JO  ajn. 
to  5:00  pja,  and  on  October  10, 1985, 
from  9:30  a.m.  to  12:00  p.m.  and  from  1:30 
p.m.  to  SKX)  p.m.  at  the  Woodward  Room 
of  the  National  Wildlife  Federation.  1412 
18th  Street  NW..  Washington.  D.C 

The  October  9  meeting  and  the 
morning  session  of  the  October  10 
meeting  will  be  open  to  the  pubUc.  and 
the  puUic  may  participate  in  the 
discussions  subject  to  instructions  of  the 
Committee  Chairman.  Subfects  to  be 
discussed  include:  overview  of  U.S. 
preparations  for  the  meeting  of  the 
Standing  Committee  on  Research  and 
Statistics  (SCRS);  review  of  research 
concerning  tropical  tunas  and  albacore; 
review  of  research  concerning  billfisii; 
review  of  research  concerning  bluefln 
tuna:  report  of  bluefin  tuna  fishery 
conducted  in  the  U.S.  EEZ  and  in  the 
Canadian  Zone;  and  estimates  of 


Japanese  harvest  of  tuna  and  biUfish  in 
the  AtlanHc  U.S.  EEZ. 

The  Advisory  Committee  will  meet  in 
closed  session  on  the  afternoon  of 
October  la  1985.  At  this  session 
documents  classified  in  accordance  with 
Executive  Order  12356  of  April  2, 1982 
will  be  circulated  and  discussed  and 
matters  will  be  considered  which  the 
public  interest  requires  be  withheld  from 
disclosure.  Accordingly,  a  determination 
has  been  made  to  close  diis  session 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
L  s.lO(d)  and  S  U.S.C.  552b  (c)(l}  and 

[cm- 

Requests  for  fiirther  information 
should  be  directed  to  Barbcua 
Rothschild.  Office  of  International 
Fisheries  Affairs.  National  Marine 
Fisheries  Service,  Department  of 
Commerce.  She  ihay  be  reached  by 
telephone  on  (202)  634-7257. 

Dated:  August  26. 1985. 
Edwud  E.  Wolf 8. 

Deputy  Assistant  Secretary  for  Oceans  and 

Fisheries  Affairs. 

(FR  Doc.  85-20818  Filed  8-^29-85;  8:45  am] 

aajjNQcooe  <7i».«s.« 


[Put>ic  Notica  CM-a/STB] 

Advteory  Commlttaa  to  tha  Unitad 
Stataa  National  Section  of  tha  Intar^ 
Amarican  Tropical  Tuna  Coramlaalon; 
Maating 

Notice  is  hereby  given,  pursuant  to  tha 
provisions  of  Pub.  L  92-463,  that  a 
meeting  of  the  Advisory  Committee  to 
the  United  States  National  Section  of 
the  Inter-American  Tropical  Tuna 
Conunission  will  be  held  on  September 
19, 1985  from  9-.30  A.M.  to  11:30  AlM.  in 
the  auditorium  of  the  Southwest 


Fisheries  Center  of  the  National  Marine 
Fisheries  Service  at  8604  La  Joila  Shores 
Drive,  La  Jolla,  California. 

The  meeting  will  be  open  to  the  public 
and  the  public  may  participate  in  the 
discussions  subject  to  the  instructions  of 
the  Committee  Chairman.  Subjects  to  be 
discussed  include  an  evaluation  of  the 
1985  fishery  experience,  a  preliminary 
outlook  for  the  1986  fishery,  apd  U.S. 
views  on  the  lATTC  management 
program. 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Brian 
Hallman.  OES/OFA.  Room  5806. 
Department  of  State.  He  may  be  reached 
by  telephone  on  (202)  632-1073. 

Dated  August  28. 1985. 

Edwwd  E.  WoUb.      • 

Deputy  Assistant  Secretary  for  Oceans  and 
Fisheries  Affairs. 

(FR  Doc  85-20815  Filed  8-29-85;  8:45  am) 

■tUMQ  COM  <71O-0S-« 


DEPARTMBIT  OF  TRANSPORTATION 

Applicatlona  for  Cartlflcataa  of  Pul>Uc 
Convanlanca  and  Naeaaalty  and 
Foreign  Air  Carrier  Permlta;  Week 
Ended  Auguat  23, 1085 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming 
application,  or  motions  to  modify  scope 
are  set  forth  below  for  eadi  appUcation. 
Following  the  answer  period  DOT  may 
process  the  application  by  expedited 
procedures.  Such  procedures  may 
consist  of  the  adoption  of  a  show-cause 
order,  a  tentative  order,  or  in 
appropriate  cases  a  final  order  without 
further  proceedings.  (See  14  CFR 
302.1701  et  seq.) 


Aug.  21.  1989. 


AU0.23.  t! 


SouraM  CcoponSon.  e/o  L  Hwvvy  Po*  Jr..  1701  Pwrnrnttumtt  Atmmt.  MW,  WMMigMn.  DC  20008. 

Afwicason  a(  SonWr  Cotporalian  punuant  to  Swflon  402  o<  ta  Act  and  Subp«l  Q  of  itw  RagiMlana,  n^mm  a  toral^  *  owrtv  »«iaS  to  optmto  a 

daw  »-«  totomaional  Ragdar  Spaeae  PoM  oommmm  tk  aantoa  to  tranapoft  goodi  batwaan  Monkwri.  Ouabac  and  Dayton.  ONo,  u*ig  fcad  wing 

•ftoM  In  Omv  e  oanytog  goota  on  a  yaar  womd  baria.  Anaowa  a<ay  ka  Bid  by  Saptombw  IS.  1985. 
PanAnailcan  Mtadd  Mnnaya.  Inc.  c/o  OaM  M.  OrConnoi.  SuM  901.  1800  L  Skaat.  NW,  WaiMigton.  DC  20038. 

Ap^crtoB  of  Pan  Aflwtoan  Wodd  Airwaya.  Inc.  puauant  to  SacSon  401  ef  tw  Aol  and  Subpart  O  of  iha  RagutoSons  raqmatl  m  mand  m  caMcato  01 
and  aacaaMy  tor  Routo  136  at  toSoiM: 

-__  w-^  ,?    ""'*"*'  •*•  "•»**  pomta  Oatro*.  MWt,  WaaNngton.  DC.  Balflmara,  Md,  Tarnpa  and  Mtafl»-«.  LaudwMii  Ha,  Hm  OitaMN.  La. 

Naar  VmK  W.Y.    UtmmK  NJ.  and  San  Juan.  PR.,  tha  mtonwifHto  pcMa  rittu  and adeM  MtoMk  St  Mawton;  St  KitiK  Qranada:  St  Uida:  «id  fMbti 

and  tia  Mmaiit  pata  CMacao."  (Propoaad  rwMona  undvtnad 


t«    TliSiiin  a  poM  or  pototo  to  ta  UnMad  Stotoa  and  a  paM  ar  poaaa  In  Anilgua  and  Bartuda.  Qranda.  Ma  Turim  m»$  C^eot  /Mnokk  »a 
St  Omatoptw  and  Nawla  and  St  Luda."  (Propoaad  rairlatona  undarfkiad) 
Motions  to  ModMy  Scop*  and  AnaiMrs  miv  b*  «ad  by  Saptanibar  20.  1865. 


PhyttsT.Kaylar. 

Chief,  Documentary  Senrices  Division. 
(FR  Doc  85-20778  Piled  8-29-8S:  8:45  am] 


Prepoaed  Revocation  of  Ttie  DomeaMc 
Att-Cargo  Certlflcata  laaued  to 
MIctilgan  Penlnaula  Airwaya 

AOENCv:  Department  of  Transportatioa. 
action:  Notice  erf  Order  to  Show  Cause. 
(Order  85-8-74)  Docket  43368. 


aUMMAWT.  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  revoking  die  domestic  all- 
cargo  air  service  certificate  issued  to 
Michigan  Peninsula  Airways. 
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DATES:  Persons  wishing  to  file  objection 
should  do  so  no  later  than  September  13, 
1985. 

addresses:  Responses  should  be  filed 
in  Docket  43368  and  addressed  to  the 
Office  of  Documentary  Services, 
Department  of  Transportation.  400 
Seventh  Street.  SW.,  room  4107, 
Washington,  DC  20590  and  should  be 
served  the  parties  listed  in  Attachment 
A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Brooks,  Office  of  Aviation 
Enforcement  and  Proceedings,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590,  (202)  426-7631. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  85-8-74  is 
available  for  inspection  at  our 
Documentary  Services  Division  at  the 
above  address. 

Dated:  August  26, 1985. 
Jeffirey  N.  Shane. 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs 
(FR  Doc.  85-20777  Filed  8-29-85;  8:45  am] 

MUJNO  CODE  4t1»-«MI 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Coioesal  Statue  of 
Ramses  II;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 


vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat.  985.  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  of  Authority  of  Jime  27, 1985 
(50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  "Colossal  Statue  of 
Ramses  II,"  imported  from  abroad  for 
temporary  exhibition  without  profit 
within  the  United  States,  is  of  cultural 
significance.  This  object  is  imported 
pursuant  to  a  loan  agreement  between 
the  Egyptian  Antiquities  Organization 
and  the  City  of  Memphis.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  Usted  exhibit  objects  in 
the  City  of  Memphis  during  all  or  part  of 
1987  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  August  26, 1985. 

C  Nonnand  Poirier, 

Acting  General  Counsel  and  Congressional 
Liaison. 

[FR  Doc.  85-20847  Piled  8-29-85;  8:45  am] 

BILUNO  COOE  SSSO-OI-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985.  22  U.S.C  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29. 1978).  and 
Delegation  of  Authority  of  June  27. 1985 
(50  FR  27393.  July  2. 1985).  I  hereby 


determine  that  the  objects  to  be 
included  in  the  exhibit  "Art  Nouveau 
Jewelry  by  Rene  Lalique"  (included  in 
the  list '  filed  as  a  part  of  this 
determination]  imported  from  aboard  for 
the  temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  between 
the  Calouste  Gulbenkian  Foundation 
and  the  International  Exhibitions 
Foundation.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Walters  Art 
Gallery,  Baltimore,  Maryland,  begiiming 
on  or  about  November  19, 1985,  to  on  or 
about  January  5. 1986;  the  Virginia 
Museum.  Ridmiond.  Virginia,  begiiming 
on  or  about  January  16, 1986,  to  on  or 
about  March  16. 1986;  the  Kimbell  Art 
Museimi,  Fort  Worth,  Texas,  beginning 
on  or  about  March  29. 1986,  to  on  or 
about  June  8, 1986;  and  the  Los  Angeles 
County  Museum  of  Art  Los  Angeles, 
California,  beginning  on  or  about  June 
26, 1986.  to  on  or  about  August  18, 1986. 
is  in  the  national  interest 

Public  notice  of  this  determiflfttion  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  August  26, 1985. 

C  Nonnand  Poirier. 

Acting  General  Counsel  and  Congressional 
Liaison. 

[FR  Doc  85-20848  Filed  8-29-85;  &-45am] 

MLXJNa  COOC  tSSO-OI-M 


'  An  itemized  list  of  objects  included  in  the 
exhibit  is  filed  ss  part  of  the  original  document 
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Sunshine  Act  Meetings 


TN«  Mcion  of  «w  FH)ERAL  REGISTER 
containB  noiCM  of  amtUngt  pubMiad 
under  9m  "GoMmnMnt  in  ttw  SurahiM 
Act"  (Pubi  L  04-409)  S  K)S.C.  562b(eK3). 


CONTENTS 

OMWUBwr  >»odua  Sai9»  CowwiirtOH 
Fwterai  BBCIion  Pomniiniiiii 
Federal  R8MIV*  Sytl8ni_ 


Legal  Servioeg  Coiporetion . 


1 

2 

3 

A5 


MOOUCTSAnTV 


E  AMD  DATE  9:30  ajiL.  nionday. 
September  5.  ISMS. 

iOCfmoie  Third  Floor  Hearing  Room. 
llll-18th  Street.  NW.  Waahi^iton.  D.C 
status:  Qosed  to  die  Publia 


Coflunission  Procedures. 

The  Commission  and  staff  will 
consider  internal  procedures  relating  to 
Commission  decisionmaking. 
RM  A  NCCOROB)  MESSAOC  COWTASSWO 
THS  LATEST  AQEfOA  mFOtUaAnOH,  CALL: 
301-492-5709. 

CONTACT  POISON  FOM  AOOtTIONAL 
MFOmtATlON:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  Md.  20207  301-492-6800. 

Dated:  August  27. 1985. 
Sheidoo  D.  Butts, 
Deputy  Secretary. 
[FR  Doc  85-20924  Filed  8-28-85: 1:08  pm) 

MLUNO  COOC  OSft-OI-ll 


FEOCRAL  ELECTION  COMMtSSXHI 

[Federal  Register  Na  SS-ISM?] 

PREVKMISLV  ANNOUNCED  DATE  AND  TOIE: 
Thursday.  August  15. 1985.  lOKW  a.m. 
CHANOE  m  imetinq:  The  open  meeting 
scheduled  for  this  date  was  canceled. 


DAT!  AND  TIME:  Wednesday.  September 
4. 1985;  10:00  a.m. 

KACE:  1325  K  Street.  NW..  Washington. 
DC 

STATUS:  This  meeting  will  be  closed  to 
the  publia 

TEMS  TO  BE  DISCUSSED:  Compliance. 
Litigation.  Audits.  Personnel 


Fadni  Ragistar 

Vol.  Sa  No.  168 

Friday.  August  30,  1965 


place:  1325  K  Street  NW..  Washington. 
DC 

status:  This  meeting  will  be  open  to  the 
public 

MATTERS  TO  BE  CONSIDEIIBO: 

Setting  of  Date*  of  Future  Meetings 
Correction  and  Approval  of  Minutes 
Draft  AO  1985^21 
Lois  Moore,  oo  behalf  of  Consolidated 
Freightways.  Inc. 
Draft  AO  1985-23 
Judah  C  Sommer,  Ciddman.  Sachs  ft  Co. 
and  GSMMI  Holdinga.  Inc. 
Reclassification— Printing  Officer 
Reclassification — Special  Assistant  to  the 

Staff  Director  1987  Budget  Request 
Routine  Administrative  Matters 

PERSON  TO  CONTACT  POR  BIPORa-..., 

Mr.  Fred  Eiland.  Information  Officer, 
202-523-4065. 
Mary  W.  Dove. 
Adminiatrative  Assistant 
[FR  Doc.  85-20896  Filed  8-28-«5: 10:18  am) 
I  COOC  S7tS-SV« 


FEDERAL  RE8SIVE  SYSTEM 

TIME  AND  date:  lOKX)  ajn..  Wednesday. 

September  4. 1985. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW..  Washington.  DC  20551 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
infomnation:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452  3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  27. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc  85-20827  Filed  8-27-85: 4:14  pm.) 
aajjNQ  cooe  S319-01-II 


DATE  AND  TIME:  Thursday.  September  5, 
1985, 10:00  ajn. 


LEQAL  SERVICES  CORPORATION 

Committee  on  the  Provisions  for  the 


Delivery  of  Legal  Services- Meeting 
Amendment  of  Agenda 

"FEDERAL  REQISTER"  CITATION  OP 
PREVIOUS  ANNOUNCEMENT  Published 
August  27. 1985,  85  FR  20502. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETNIQ:  9:00  AJn..  Thursday, 
September  5. 1985. 

EXPLANATION  OP  CHANOE:  Item  number 
three  of  the  previously  announced 
agenda.  Case  Service  Reporting  (CSR) 
System,  will  be  amended  to  include  a 
discussion  of  the  goals  and  ob|ectives  of 
implementing  performance  measures  as 
a  potential  component  of  a  revised  Case 
Service  Reporting  System. 

CONTACT  PERSON  FOR  MORE 

MFORMATION:  Daniel  M.  Rathbun.  Office 
of  Field  Services.  (202)  272-408a 

Date  issued:  August  28. 1985. 

0.  Clifford  Crook,  m. 

Assistant  to  the  President.  Chief -of Staff. 

[FR  Doc  85-20880  Filed  »-.2fr-6S:  9:38  am] 
MUJNO  cooc  ssao-w-n 


LEOAL  WRVICES  CORPORATION 

Boafd  of  Directors  Meeting;  Amendment 
of  Agenda. 

"FEDERAL  REQISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  Published 
August  27. 1985,  50  FR  34793. 
PREVIOUS  ANNOUNCED  TIME  AND  DATE 
OF  MEETINQ:  An  executive  session  will 
be  held  at  7:30  p.m.,  Wednesday, 
September  4, 1985.  The  public  portion  of 
the  meeting  will  commence  at  11:00  a.m.. 
Friday  September  6. 1985,  and  continue 
imtil  all  official  business  is  completed. 
EXPLANATION  OF  CHANGE:  Item  number 
six  of  the  previously  announced  agenda. 
Report  of  the  Operations  and 
Regulations  Committee,  will  be 
amended  to  read  as  follows: 

6.  Discussion  and  Action  on  the 
Recommendations  of  the  Committee  on 
Operations  and  Regulations — 45  CFR 
Part  1620. 

CONTACT  PERSON  FOR  MORE 
information:  Thomas  A.  Bovard,  Office 
of  the  General  Counsel,  (202)  272-4010. 

Date  issued:  August  29. 1985. 
D.  CUfford  Crook,  m. 
Assistant  to  the  President,  Chief-of-Staff. 
[FR  Doc  85-20996  Filed  8-29-85:  ft52  am) 
■UMO  COOE  SS2»-9S-M 


Friday 

August  30,  1985 


Part  II 


Department  of  the 


Rsh  and  Wildlife  Service 


50  CFR  Part  20 

Migratory  Bird  Hunting;  Eariy  Seasons, 
Bag  Limits  and  Possession  of  Certain 
Migratory  Game  Birds  in  the  Contiguous 
United  States,  Aiaslca,  Hawaii,  Puerto 
Rico,  and  the  Virgin  Islands;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Early  Seasons, 
Bag  Limits  and  Possession  of  Certain 
Migratory  Game  Birds  in  ttie 
Contiguous  Untted  States,  Aiaslca. 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTKMC  Final  rule. 

SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  of  mourning 
doves,  white-winged  and  white-tipped 
doves,  band-tailed  pigeons,  rails, 
woodcock,  common  snipe,  common 
moorhens  and  purple  gallinules;  teal  in 
September,  in  the  contiguous  United 
States;  sea  ducks  in  certain  defmed 
areas  of  the  Atlantic  Flyway:  ducks  in 
September  in  Florida,  Iowa,  Kentucky 
and  Tennessee;  sandhill  cranes  in  the 
Central  Flyway  and  Arizona;  sandhill 
cranes  and  Canada  geese  in 
southwestern  Wyoming;  migratory  game 
birds  in  Alaska,  Fiawaii,  Puerto  Rico 
and  the  Virgin  Islands;  and  special 
extended  falconry  seasons  during  1985- 
86.  The  taking  of  these  migratory  birds  is 
prohibited  unless  hunting  seasons  are 
speciHcally  provided.  The  rules  will 
permit  the  hunting  of  these  species 
within  specified  periods  of  time 
beginning  as  early  as  September  1.  as 
has  been  the  case  in  past  years. 
DATE:  Effective  on  August  30, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rollin  D.  Span-owe,  Chief,  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Widlife  Service.  Department  of  the 
Interior.  Room  536,  Matomic  Building. 
1717  H  Street.  NW.,  Washington,  D.C.. 
telephone  202-254-'3207. 
SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3. 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.).  as 
amended,  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperature  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  migratory 
game  birds  to  determine  when,  to  what 
extent,  and  by  what  means  such  birds  or 
any  part,  nest,  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported  or  transported. 

On  March  14, 1985.  the  U.S.  Fish  and 
Wildlife  Service  (hereinafter  the 
Service)  published  for  public  comment 
in  the  Federal  Register  (50  FR  10276]  a 


proposal  to  amend  50  CFR  Part  20,  with 
comment  periods  ending  June  20,  July  15. 
and  August  19.  (later  extended  to 
August  22)  1985,  respectively,  for  the 
1985-86  hunting  season  frameworks 
proposed  for  Alaska,  Hawaii.  Puerto 
Rico  and  the  Virgin  Islands;  other  early 
seasons;  and  late  seasons.  That 
document  dealt  with  the  establishment 
of  hunting  seasons,  hours,  areas  and 
limits  for  migratory  game  birds  under 
SS  20.101  through  20.107  and  20.109  of 
Subpart  K.  On  June  4, 1985.  the  Service 
published  in  the  Federal  Register  (50  FR 
23459]  a  second  document  consisting  of 
a  supplemental  proposed  rulemaking 
dealing  with  both  the  early  and  late- 
season  frameworks.  On  July  5, 1985,  the 
Service  published  for  public  comment  in 
the  Federal  Register  (50  FR  27638]  a 
third  document  consisting  of  a  proposed 
rulemaking  dealing  specifically  with 
frameworks  for  early-season  migratory 
bird  hunting  regulations.  On  July  26, 
1985,  the  Service  published  in  the 
Federal  Register  (50  FR  29706)  a  fourth 
document  consisting  of  fmal  frameworks 
for  Alaska.  Puerto  Rico  and  the  Virgin 
Islands.  On  August  13, 1985,  the  Service 
published  a  fifth  document  in  the 
Federal  Register  (50  FR  32587)  consisting 
of  a  proposed  rulemaking  dealing 
specifically  with  frameworks  for  late- 
season  migratory  bird  hunting 
regulations.  On  August  21, 1985,  the 
Service  published  a  sixth  document  (50 
FR  33737)  consisting  of  a  final 
rulemaking  for  the  early-season 
frameworks  for  migratory  game  bird 
hunting  regulations  from  which  State 
wildlife  conservation  agency  officials 
selected  early-season  hunting  dates, 
hours,  areas  and  limits  for  the  1985-86 
season.  The  final  rule  described  here  is 
the  seventh  in  a  series  of  proposed, 
supplemental  and  final  rulemaking 
documents  for  migratory  game  bird 
hunting  regulations  and  deals 
specifically  with  amending  Subpart  K  of 
50  CFR  Part  20  to  set  hunting  seasons, 
hours,  areas  and  limits  for  mourning 
doves,  white-winged  and  white-tipped 
doves,  band-tailed  pigeons,  rails. 
woodcock,  snipe,  and  common 
moorhens  and  purple  gallinules; 
September  teal  seasons;  sea  ducks  in 
certain  defined  areas  of  the  Atlantic 
Flyway;  ducks  in  September  in  Florida. 
Iowa,  Kentucky  and  Tennessee;  sandhill 
cranes  in  the  Central  Flyway  and 
Arizona;  sandhill  cranes  and  Canada 
geese  in  southwestern  Wyoming; 
migratory  game  birds  in  Alaska,  Hawaii, 
Puerto  Rico  and  the  Virgin  Islands;  and 
special  extended  falconry  seasons. 

These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  review 


under  the  Paperwork  Reduction  Act  of 
1980. 

Nontoxic  Shot  Regidations 

On  February  12, 1985,  the  Service 
published  in  the  Federal  Register  (50  FR 
5759)  final  rules  describing  nontoxic 
shot  zones  for  waterfowl  hunting.  When 
eaten  by  waterfowl,  spent  lead  pellets 
can  have  a  toxic  effect.  Nontoxic  shot 
zones  reduce  availability  of  lead  pellets 
in  selected  waterfowl  feeding  areas.  An 
amendment  to  the  February  12. 1985. 
final  rule,  adding  areas  where  nontoxic 
shot  is  required  because  lead  shot  used 
by  waterfowl  hunters  in  those  areas 
poses  a  threat  to  bald  eagles,  was 
published  in  the  Federal  Register  dated 
May  7, 1985  (50  FR  19178). 

Waterfowl  hunters  are  advised  to 
become  familiar  with  State  and  local 
regulations  regarding  the  use  of  nontoxic 
shot  for  waterfowl  hunting. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74]"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6. 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
24241].  In  addition,  several 
environmental  assessments  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement.  Copies 
of  the  environmental  assessments  are 
available  from  the  Service. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that.  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
[and] ...  by  taken  such  action 
necessary  to  insure  that  any  action 
authorized,  funded  or  carried  out .  .  .is 
not  likely  to  jeopardize  the  continued 
existence  of  such  endangered  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  habitat  of 
such  species  .  .  .  which  is  determined  to 
be  critical." 

Subsequently,  the  Service  initiated 
section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  June  18. 1985.  the  Acting  Chief. 
Office  of  Endangered  Species,  gave  a 
biological  opinion  that  the  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  listed  species  or 
result  in  the  destruction  or  adverse 
modiHcation  of  their  critical  habitats. 


Federal  RegUter  /  Vol.  50.  No.  169  /  Friday.  August  30.  1985  /  Rules  and  Regulations  35359 


As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
document  and  is  available  for  inspection 
in  the  Office  of  Endangered  Species  and 
the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior. 
Washington,  D.C.  20240. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

In  the  Federal  Register  dated  March 
14. 1985,  (at  50  PR  10282),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analsis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291  and  they  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  OfHce 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 

Authorship 

The  primary  author  of  this  rule  is 
Morton  M.  Smith,  Of  flee  of  Migratory 
Bird  Management,  working  under  the 
direction  of  RoUin  D.  Sparrowe,  Chief. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  July  26. 1985, 

(at  50  PR  30425). 

Regulations  Promulgation 

After  analysis  of  migratory  game  bird 
survey  data  obtained  through 
investigations  conducted  by  the  Service, 
State  conservation  agencies,  and  other 
sources,  and  consideration  of  all 
comments  received  on  the  early 
proposals  (50  FR  10276,  March  14, 1985; 
50  FR  23459,  June  4. 1985;  and  50  FR 
27638,  July  5, 1985),  the  Service 
published  in  the  Federal  Register  on  July 
26, 1985,  (50  FR  30424]  flnal  early  seaeon 
frameworks  for  Alaska,  Puerto  Rico,  the 
Virgin  Islands;  and  on  August  21, 1985, 
(50  FR  33737)  those  for  the  contiguous 


United  States  and  Hawaii.  Copies  of  the 
final  frameworks  were  also  sent  to  the 
officials  of  the  State  conservation 
agencies  and  to  conservation  agency 
officials  in  Puerto  Rico  and  the  Virgin 
Islands  who  were  invited  to  submit 
recommendations  for  hunting  seasons 
which  complied  with  the  season  times 
and  lengths,  hours,  areas  and  limits 
specified  in  the  framewori(8. 

The  taking  of  the  designated  species 
of  migratory  birds  is  prohibited  unless 
open  hunting  seasons  are  specifically 
provided.  The  following  amendments 
will  permit  taking  of  the  designated 
species  within  specified  time  periods 
beginning  as  early  as  September  1,  as 
has  been  the  case  in  past  years,  and 
beneflt  the  public  by  relieving  existing 
restrictions. 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  imder  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  proposed 
rulemakings  were  published  on  March 
14,  June  4,  and  July  5, 1985,  the  Service 
established  what  it  beheved  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  the  Service 
recognized  that  when  the  comment 
period  closed  time  would  be  of  the 
essence.  That  is,  if  there  were  a  delay  in 
the  effective  date  of  these  regulations 
after  this  final  rulemaking,  the  States 
would  have  insufflcient  time  to  select 
their  season  dates,  shooting  hours, 
hunting  areas  and  limits;  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their  decisions. 
The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  (Administrative 
Procedure  Act),  and  these  regulations 
will,  therefore,  take  effect  immediately 
upon  publication. 

Accordingly,  each  State  conservation 
agency  having  had  an  opportunity  to 
participate  in  selecting  the  hunting 
seasons  desired  for  its  State  on  those 
species  of  migratory  birds  for  which 
open  seasons  are  now  to  be  prescribed, 
and  consideration  have  been  given  to  all 
other  relevant  matters  presented,  certain 
section  of  Title  50,  Chapter  I,  Subchapter 
B,  Part  10,  Subpart  K,  are  amended  as 
set  forth  below. 

The  rules  that  eventually  will  be 
promulgated  for  the  1985-86  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755;  16  U.S.C.  704  et  seq.J  as 
amended. 


List  of  Subiects  in  50  CFR  Part  2> 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read: 

Authority:  Migratory  Bird  Treaty  Act  i 
3.  Pub.  L  65-166.  40  StaL  755  (16  U.S.C  704); 
sec.  3(h).  Pub.  L  95-616.  92  Stat  3112  (16 
U.S.C  712)  unless  otherwise  noted. 

2.  Section  20.101  is  revised  to  read  as 
follows: 


§20.101    Seasons,  imits  I 

hours  fof  Puerto  Rico  and  ttw  Virgin 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part  the 
open  seasons  (dates  inclusive),  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits,  and 
areas  for  hunting  the  species  designated 
in  this  section  are  prescribed  as  follows: 

(a)  Puerto  Rico. 


Do«ea 

Plgee.« 

Daily  bag  linilL„. 

10  linaly  or  m  me  aggre- 
gate o(  at  parmned  ■!>» 
ciea. 

S 

PocMiBiion  ktnH 

to  mn^  er  fei  tie  aggr» 
OMge  ol  il  penniltod 
■pecaes. 

6 

Season  datac  Sapl  7  to  Nov.  5.  1985. 

Shooting  hours:  On».haM  hour  before  turmM  to  axeal  dMy. 

Restrictions:  Only  the  following 
species  of  doves  and  pigeons  may  be 
hunted  during  the  open  season:  Zenaida 
dove  [Tortola  cardosantera);  white- 
winged  dove  [Tortola  aliblance  o 
cubanita);  mourning  dove  [Tortola 
rabilarga  o  rabiche);  and  scaly-naped 
pigeon  [Paloma  turca  o  torcaz). 

Closed  Areas 

No  season  is  prescribed  for  doves  and 
pigeons  on  Mona  Island  in  order  to 
protect  the  reduced  population  of  white- 
crowned  pigeon  [Columba 
leucocephala],  known  locally  as 
"Paloma  cabeciblanca." 

No  season  is  prescribed  for  doves  and 
pigeons  in  the  Municipality  of  Culebm 
and  on  Desecheo  Island. 

No  season  is  prescribed  in  the  EI 
Verde  Closure  Area  consisting  of  those 
areas  of  the  municipalities  of  Rio 
Grande  and  Loiza  delineated  as  follows: 
(1)  All  lands  between  Routes  956  on  the 
west  and  186  on  the  east  from  Route  3 
on  the  north  to  the  juncture  of  Routes 
956  and  186  (Km  13.2]  in  the  south;  (2]  all 
lands  between  Routes  186  and  966  from 
the  juncture  of  186  and  966  on  the  north, 
to  the  Caribbean  National  Forest 
Boundary  on  the  south;  (3)  all  lands 
lying  west  of  Route  186  for  one  (1) 


85360  Federal  Regjgter  /  Vol.  50.  No.  169  /  Friday.  August  3a  1985  /  Rules  and  Regulations 


kilometer  from  the  juncture  of  Routes 
188  and  956  south  to  Km  6  on  Route  186; 
(4)  all  lands  within  Km  14  and  Km  6  on 
the  west  and  the  Caribbean  National 
Forest  Boundary  on  the  east;  and  (5)  all 
lands  within  the  Caribbean  National 
Forest  Boundary  whether  private  or 
public 

No  season  is  prescribed  for  doves  and 
pigeons  of  any  species  in  all  of  Cidra 
Municipality  and  in  portions  of  Aguas 
Buenas,  Caguas.  Cayey,  and  Comerio 
Municipalities  as  encompassed  within 
the  following  boundary:  beginning  on 
Highway  172  as  it  leaves  the 
Municipahty  of  Cidra  on  the  west  edge, 
north  to  Midway  156,  east  on  Highway 
156  to  Highway  1,  south  on  Highway  1  to 
Highway  765.  south  on  Highway  765  to 
Highway  763.  south  on  Highway  763  to 
the  Rio  Guavata,  west  along  the  Rio 
Cuavata,  west  along  the  Rio  Guavata  to 
Highway  1.  southwest  on  Highway  1,  to 
Highway  14,  west  on  Highway  14  to 
Highway  729.  north  on  Highway  729  to 
Cidra  Mimicipality,  and  westerly, 
northerly,  and  easterly  along  the  Cidra 
Municipality  boundary  to  the  point  of 
beginning. 

Check  Commonwealth  Regulations  for 
Additional  Restrictions 

(b)  Puerto  Rico. 
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ShooVng  horn:  Orw^iaN  hour  botora  lunha*  unW  aunaa« 


Restrictions:  No  season  is  prescribed 
for  waterfowl  in  the  Municipality  of 
Culebra  and  on  Desecheo  Island.  The 
season  is  closed  on  the  ruddy  duck 
[Oxyura  Jamaicensis):  White-cheeked 
pintail  [Anas  bahamensis);  West  Indian 
whistling  (tree)  duck  [Dendrocygna 
arborea];  fulvous  whistling  (tree)  duck 
[Dendrocygna  bicolor);  masked  duck 
[Oxyura  dominica):  and  purple  gallinule 
[Porphyrula  martinicd). 

Check  Commonwealth  Regulations  for 
Additional  Restrictions 

Nola^ — Local  names  for  game  birds:  Ruddy 
duck  [Oxyura  jamaicensis) — Pato  rojo 
(protected):  purple  gallinule  (Porphyrula 
jnarty/7/co)— -Gallareta  azul  (protected);  and 
Puerto  Rican  plain  pigeon  [Columbia  inomata 
wetmorei) — Paloma  sabanera  (protected). 


DaiybaglmNa. 


Zan- 

aida 
do«« 


ScMr- 


Oucks 


Saaaon  dalaa: 

Zanakla  do««  and  acaly-naptd  pigeort  Sapl   1  Wougfi 
Oct  30.  ige& 

Oucka  only:  Oaa  14.  1965.  through  Jwi.  31.  1966. 
Shooting  houra:  Ona  haN-hour  batora  aunhao  unW  >wisa« 
(My 


Restrictions:  No  open  season  is 
prescribed  for  ground  or  quail  dove,  or 
other  pigeons  in  the  Virgin  Islands.  The 
season  is  closed  on  the  ruddy  duck 
[Oxyura  jamaicensis);  White-cheeked 
pintail  [Anas  bahamensis);  West  Indian 
whistling  (tree)  duck  [Dendrocygna 
arborea);  fulvous  whistling  (tree)  duck 
[Dendrocygna  bicolor);  masked  duck 
[Oxyura  dominica),  and  purple  gallinule 
[Porphyrula  martinicd). 

Check  Commonwealth  Regulations  for 
Additional  Restrictions!  EXT.  005 
...TWO  READINGS...  (PART  0.  RULES 
AND  REGS)  A46AD0  EARL  DOUGLAS 
MARTIN  SR.  61556  1.054-999  F.12 
A46AD0.005  %118.0 

Note. — Local  names  for  game  birds: 
Zenaida  dove  [Zenaida  aurita) — mountain 
dove:  bridled  quail  dove  [Ceotrygon 
mystacea) — Barbary  dove,  partridge 
(protected):  ground  dove  [Columbina 
passerina] — stone  dove,  tobacco  dove,  rola, 
tortolita  (protected):  and  scaly-naped  pigeon 
[Columba  squamosa) — red-necked  pigeon, 
scaled  pigeoiL 


3.  Section  20.102  is  revised  to  read  as 
follows: 

9  20.102    Seasons,  limits,  and  shooting 
hours  for  Alaska. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive),  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are 
prescribed  as  follows: 

Shooting  and  hawking  hours:  One-half 
before  siuuise  to  sunset  daily. 

Check  Slate  Regulations  for  Additional 
Restrictions,  Including  Area 
Descriptions 

Open  Seasons — Ducks,  Geese, 
Cranes  and  Common  Snipe 


Area 

Northern:  State  Came 
Mgmt.  Units  11-13  and 
17-2a 

Gulf  Coast  State  Came 
Mgmt.  Units  5-7,  9.  14-16, 
and  Unimak  Island. 

Southeast:  State  Came 
Mgmt.  Units  1-4. 

Pribilof  and  Aleutian  Is- 
lands: State  Came  Mgmt. 
Unit  10  except  Unimak 
Island. 

Kodiak:  State  Came  Mgmt 
Units. 


Sept.  1  to  Dec. 
16. 

Do. 


Do. 

Oct  8  to  Jan. 
22. 


Do. 


Dailv  Bag  and  Possessk)n  Limits 


Area 

Oudi*> 

Geaaa' 

Emparor 
geeaa 

Bram 

Common 
antoa 

San(M 

cranaa 

10-30 

e-24 

7-21 
7-21 
7-21 

6-12 
6-12 
6-12 
6-12 
6-12 

2-4 
2-4 
2-4 
2-4 
2-4 

2-4 
2-4 
2-4 
2-4 
2-4 

6-16 
B-16 
6-18 
6-16 
6-16 

Gu«CoaaL_ _         _ _. 

(') 
2-4 
2-4 
2-4 

Southaaal „         __ 

Kmtak 

IS  !?'I!I°H?  1!!I!L5!TP  '^.^JT^  poaaaaa«n  iniNt.  adai)ybaglimMo(1Sanda  pouesson  hmt  of  30  n  parmrtted 
_y- -?-■'"  •*  ■OOfaoala  o«  Iha  toMowmg  ipacies:  acolar,  e«>er.  oMsquaw.  hvtoqum.  and  Amencan  and  rad-braasled 
"loracnMrs. 

I  i.l?*5  *?*?,.  *I?'A?'5''  "*"  Po«»«»s<on  may  be  any  combmatKjn  o«  Canada  and/or  «»t>rte-lronted  geesa  provided  that  m 
>*~V*1*-'"  ■™J8.  no  mora  than  2  daity.  or  4  m  posaeaaon.  may  be  ohite-lronted  geese.  In  Units  S  and  6  Iha  lakmo  of 
Canada  gsaaaia  pr<oh«)rtad  Irom  September  1  through  September  14   m  Una  9(E).  10  (except  Un«nak  Island)  and  18   the 
taking  04  Canada  geese  a  prohibited  m  Urat  1(0).  the  taking  o«  sno«  gaeae  la  prohMMed      ^^ 
•  2-4  m  Una  17.  3-6  m  Units  11 -13  and  18-26.  ^^ 


(c)  Virgin  Islands. 


4.  Section  20.103  is  revised  to  read  as 
follows: 

9  2ai03    Ssasons,  limits,  and  shooting 
hours  for  mourning  and  wttlts-wlngsd 
dovss  and  wild  pigsons. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive),  the 
shooting  and  hawking  hours  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are 
prescribed  as  follows: 


(a)  Mourning  Doves— Eastern 

Management  Unit. 

In  all  States  except  Alabama,  Illinois, 
Tennessee,  and  Michigan: 

Daily  bag  limit 12 

Possession  limit 24 

In  Illinois  and  Tennessee: 

Daily  bag  limit _..      15 

Possession  limit „ „..      30 

In  Alabama: 

Daily  bag  limit . 15 

Possession  limit _ _....„ ..      15 

In  Michigan: 

Daily  bag  limit .. _ 6 

Posession  limit ...„ 12 
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Shooting  and  hawking  hours:  One-half 
hour  before  sunrise  until  sunset  daily 
except  as  noted  otherwise. 

Check  State  Regulations  for  Additional 
Restrictions,  Including  Area 
Descriptions 


Seasons  in: 
Alabama: 
North  Zone:  ' 
12  noon  to 

sunset. 
One-half  hour 
before  sunrise 
to  sunset. 
South  Zone:  >  12 
noon  to  sunset. 

Connecticut 

Delaware  (12  noon  to 
sunset). 


Florida:  • 
12  noon  to  sunset  .... 
One-half  hour 
before  sunrise  to 
sunset. 
Georgia: 
North  Zone:  ■ 
12  noon  to 

sunset. 
One-half  hour 
before  sunrise 
to  sunset. 

South  Zone:  • 
12  noon  to 

sunset. 
One-half  hoiu' 

before  sunrise 

to  sunset 

Illinois  (12  noon  to 

sunset. 
Indiana  (12  noon  to 

sunset). 


Kentucky: 
11  a.m.  to  sunset.. 
Sunrise  to  sunset. 


Louisiana: 
North  Zone:  *  12 
noon  to  sunset 


South  Zone:  ♦  12 
noon  to  sunset. 


Maine 

Maryland: 

12  noon  to  sunset 

One-half  hour 
before  sunrise  to 
sunset 

Massachusetts ».. 

Michigan  (one-half 
hour  before  sunrise 
to  sunset): 
South  of  U.S. 

Highway  10. 
Remainder  of  State., 


Sept  14. 

Sept  15  to  Oct.  20 
and  Dec.  14  to 
Dec.  30. 

Oct.  5  to  Dec.  3. 

Closed. 

Sept.  7  to  Sept  28 
and  Oct.  14  to 
Oct  26  and  Dec 
9  to  Ian.  11. 

Oct.  S  to  Oct  27. 
Nov.  9  to  Nov.  24 

and  Dec  14  to 

|an.  13. 


Sept.  7. 

Sept.  8  to  Oct  6 
and  Nov.  28  to 
Dec  1  and  Dec. 
7  to  Ian.  11. 

Sept.  2& 

Sept.  29  to  Oct.  27 
to  Nov.  28  and 
Dec  1  and  Dec 
7  to  Ian.  11. 

Sept  1  to  Oct  30. 

Sept  1  to  Oct.  30 
and  Nov.  28  to 
Dec.  7. 

Sept.  1  to  Oct.  31. 
Nov.  30  to  Dec.  8. 

Sept.  1  to  Sept.  8 
and  Oct.  19  to 
Dec  1  and  Dec 
14  to  Dec  31. 

Oct.  19  to  Dec.  1 
and  Dec.  14  to 
Ian.  & 

Closed. 


Sept.  2  to  Oct.  2a 
Nov.  15  to  Nov.  23 

and  Dec.  23  to 

Dec  28. 
Closed. 


Sept  15  to  Oct  6. 
Closed. 


Mississippi  (One-half     Sept.  7  to  Sept.  29 
hour  before  sunrise         and  Oct  19  to 
to  sunset).  Nov.  17  and  Dec. 

21  to  Ian.  6. 

New  Hampshire Closed. 

New  )ersey Do. 

New  York Do. 

North  Carolina  (one-      Sept  2  to  Oct.  9 
half  hour  before  and  Nov.  25  to 

sunrise  to  sunset).  Nov.  30  and  Dec. 

21  to  Ian.  15. 

Ohio Closed. 

Pennsylvania: 

12  noon  to  sunset Sept  2  to  Oct  19. 

One-half  hour  Nov.  2  to  Nov.  23. 

before  sunrise  to 
sunset. 
Rhode  Island: 

12  noon  to  sunset Sept  9  to  Sept  29. 

Sunrise  to  sunset Oct  19.  to  Nov.  8 

and  Dec  16  to 
Ian.  14. 
South  Carolina  (one-      Sept  7  to  Oct.  12 
half  hour  before  and  Nov.  23  to 

sunrise  to  sunset).  Nov.  30  and  Dec 

21  to  Ian.  15. 
Tennessee: 

12  noon  to  sunset Sept  1. 

One-half  hour  Sept  2  to  Sept.  29 

before  sunrise  to        and  Oct.  12  to 
Bunset  Oct  19  and  Dec 

14  to  Ian.  5. 

Vermont „. Closed. 

Virginia: 

12  noon  to  sunset Sept  2  to  Oct.  28. 

One-half  hour  Dec.  23  to  Ian.  4. 

before  sunrise  to 
sunset. 
West  Virginia: 

12  noon  to  simset Sept  2  to  Nov.  2. 

One-half  hour  Dec  24  to  Dec.  31. 

before  sunrise  to 
sunset. 
Wisconsin Closed 

'  In  Alabama  the  South  Zone  is  deHned 
as:  Mobile,  Baldwin,  Escambia,  Covington, 
Coffee.  Geneva,  Dale,  Houston  and  Henry 
Counties.  North  Zone:  remainder  of  the 
State. 

*In  Florida,  the  daily  bag  limit  is  12 
mourning  and  white-winged  doves  in  the  ag- 
gregate, of  which  not  more  than  4  may  oe 
white-winged  doves.  The  possession  limit  is 
24  mourning  and  white-winged  doves  in  the 
aggregate,  of  which  not  more  than  8  may  be 
white-winged  doves. 

*  In  Georgia,  the  North  Zone  is  defined  as 
that  area  lying  north  of  a  division  line  as 
follows:  U.S.  Highway  280  from  Columbus  to 
Wilcox  County,  thence  southward  along  the 
western  border  of  Wilcox  County,  thence 
east  along  the  southern  border  of  Wilcox 
Cqunty  to  the  Ocmulgee  River,  thence  north 
along  the  Ocmulgee  River  to  Highway  280, 
thence  east  along  Highway  280  to  the  Little 
Ocmulgee  Riven  thence  southward  along  the 
Little  Ocmulgee  River  to  the  Ocmulgee  Riven 
thence  southwesterly  along  the  Ocmulgee 
River  to  the  western  border  of  )eff  Davis 
County,  south  along  the  western  border  of 

teff  Davis  County,  east  along  the  southern 
•order  to  le^  Davis  and  Appling  Counties, 
north  along  the  eastern  border  of  Appling 
Coimty  to  the  Altamaha  River,  east  to  the 
eastern  border  of  Tattnall  County,  north 
along  the  eastern  boundary  of  Tattnall 
County,  north  along  the  western  border  of 


Evans  County  to  Candler  County,  east  along 
the  northern  border  of  Evans  County  to  BuT 
loch  County,  north  along  the  western  twrder 
of  Bulloch  County  to  Highway  301,  then 
northeast  along  Highway  301  to  the  South 
Carolina  line. 

*  In  Louisiana,  the  North  Zone  is  defined 
as  that  area  lying  north  of  Interstate  High- 
way 10  from  the  Texas  Slate  line  to  Baton 
Rouge,  Interstate  Highway  12  from  Baton 
Rouge  to  Slidell.  and  Interstate  Highway  10 
from  Slidell  to  the  Mississippi  State  line.  The 
South  Zone  consists  of  the  remainder  of  Lou- 
isiana. 

(bl  Mourning  Doves— Central 

Management  Unit 

In  Missouri: 

Daily  bag  limit lo 

Possession  limit zo 

In  Texas: 

Daily  bag  limit ._ xi 

Possession  limit . 24 

In  Arkansas,  Colorado,  Kansas.  Ne- 
braska, New  Mexica  North  DakoU. 
Oklahoma,  South  Dakota,  Wyoming, 
and  Montana: 

Daily  bag  limit  „™ 15 

Possession  limit 30 

Shooting  and  hawking  hours:  One-half 
hour  before  sunrise  until  sunset  daily 
except  as  noted  otherwise. 

Check  State  Regulations  for  Additional 
Restrictions.  Including  Area 
Descriptions 


Seasons  in: 

Arkansas Sept  1  to  Sept  30 

and  Dec  14  to  Ian. 
12. 
Sept  1  to  Oct  15. 
Closed. 

Sept  1  to  Oct  3a 
Closed. 

Sept  1  to  Nov.  9. 

Sept  7  to  Nov.  5. 

Sept  1  to  Oct  3a 

Sept  1  to  Sept  30 

and  Dec  1  to  Dec. 

30. 

North  Dakota Sept  1  to  Oct  3a 

Oklahoma Do. 

South  Dakota —  Sept  1  to  Sept  3a 

Texas:*  • 

North  Zone Sept  1  to  Nov.  9. 

Central  Zone ~  Sept  1  to  Oct  30  and 

Ian.  4  to  Ian.  13. 

South  Zone Sept  20  to  Nov.  12 

and  Ian.  4  to  Ian. 
19. 
f      Wyoming Sept  1  to  Oct  15. 


Colorado 

J\JWo  •••»*••  •••••••••I 

Kansas  ........... 

Minnesota ...«. 

Missouri  ...„ ., 

Montana 

Nebraska 

New  Mexico  ' 


*  In  New  Mexico,  the  daily  bag  limit  is  15 
and  the  possession  limit  is  30  white  winged 
and  mourning  doves,  singly  or  in  the  itggre- 
gate  of  these  species. 

*  In  Texas  the  three  zones  are  North. 
South  and  Central  as  follows: 

North  Zone — That  portion  of  the  State 
north  of  a  line  beginning  at  the  International 
Bridge  south  of  Fort  Hancock:  north  along 
FM  1088  to  State  Highway  20:  west  along 
State  Highway  20  to  State  Highway  148: 
north  along  State  Highway  148  to  Interstate 
Highway   10  at   Fort  Hancock;   east   along 
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Interstate  Highway  10  to  Interstate  Highway 
20;  northeast  along  Interstate  Highway  20  to 
Interstate  Highway  30  at  Fort  Worth;  north- 
east along  Interstate  Highway  90  to  the 
Texas- Arkansas  State  line. 

South  Zone — That  portion  of  the  State 
south  and  west  of  a  tine  bemnoing  at  the 
International  Bridge  south  of  Fort  Hancock; 
north  along  FM  1088  to  State  Highway  2(k 
west  along  State  Highway  20  to  State  Hi^ 
way  148;  north  along  State  Hi^way  148  to 
Interstate  Highway  10  at  Fort  Hancock;  east 
aloiw  Interstate  Hi^way  10  at  Van  Horo. 
south  and  east  on  U.S.  90  to  San  Antonio; 
then  east  on  Interstate  10  to  Orange,  Texas. 

Central  Zone  That  portion  of  the  SUte 
lyins  between  the  North  and  South  Zones. 

*  In  Texas,  the  daily  bag  limit  is  12  mourn- 
ing, white-winged  and  white-tipped  doves  in 
the  amregate.  of  which  no  more  than  2  can 
be  whTte-winged  doves  and  2  can  be  white- 
tipped  doves:  and  possession  limit  is  24,  of 
OTiich  no  more  than  4  may  b«  whttewings 
and  4  may  be  whitetips. 

(c)  Mourning  Doreg — Western 
Management  Unit 


In  Washington: 

Daily  bag  limit. 

Possession  limit. 
In  Arizona: 

Daily  bag  limit ._.. 

'  Possesion  limit 

In  California.  Idaho,  Nevada,  Oregon. 

and  Utah: 
Daily  bag  limit. 


Possession  limit. 


California*. 

Idaho 

Nevada  * 

Oregon 

Utah. 


Washington .._ 

'  In  Arizona  during 
22  the  daily  bag  limi 
white-winged    doves 
which  no  more  than  6 


Sept.  1  to  Sept  22 
and  Nov.  23  to  Jan. 
9. 
Sept  1  to  Oct  15  and 
Nov.  IB  to  Nov.  30. 
Sept  1  to  Oct  3a 

Do. 
Sept.  1  to  Sept  3a 
Sept  2  to  Sept  3a 
Sept  1  to  Sept  15. 
September  1  throi^ 
it  is  12  mourning  and 
in    the    aggregate    of 
may  l>e  vmite-winged 


10 
20 

12 
24 


15 
30 


doves.  The  possession  limit  after  opening 
day  is  24  raoumins  and  white-winged  doves 
in  the  aggregate  of  which  no  more  than  12 
may  be  white-winged  doves.  During  Novem- 
ber 23  through  January  9.  the  bag  and  pos- 
session limits  are  12  and  24  mourning  d<nres, 
respectively. 

*  In  those  counties  of  California  riinperial. 
Riverside,  and  San  Bernardino)  ana  Nevada 
(Clark  and  Nye)  having  a  season  on  «vhite- 
winged  doves,  the  dail^  bag  limit  is  IS  and 
the  possession  limit  is  30  mourning  and 
white-winged  doves,  singly  or  in  the  aggre- 
gate of  these  species;  however,  the  bag  and 
possession  limits  of  white-winged  doves  may 
not  exceed  10  and  2a  respectively. 

Notice. — Hawaii — Subject  to  the  applicable 
provisions  of  the  preceding  sections  of  this 
part,  mourning  doves  may  be  taken  in 
accordance  with  the  State  regulations. 

(d)  White-winged  Dorea. 

Shooting  and  hawking  hours:  One-half 
hour  before  suorise  until  sunset  except 
as  iK>ted  otherwise. 

Check  State  Regulations  for  Additional 
Restrictions.  Including  Area 
Descriptions 


Shooting  and  hawking  hours:  One-half 
hour  before  sunrise  until  sunset. 

Check  State  Regulations  for  Additional 
Restrictiona.  Including  Area 
Descriptions 

Seasons  iiu 
Arizona  '. 


*«gons  (SWonwdH. 
CaMomtK 

C— IIMiOl 

nioTirts.  and  San 


R6nMin(tar  ol  SMS 

Nevada: 
Counttn  o>  Clark  «id 


Special  wftUn  imqtt 
dove  saaaon. 
Sea  taoumng  dova  ragulaliona. 


Season  dales 


Sapt  110  Sept  a. 

Sapt  I  taOel  «5 
and  Nov.  16  Is 

Nov.  30. 


Sapl  1  10  Oct  JO. 


Sapl  1  toSapt: 
anSOae.  i  to 


Dae  30. 


tjniils 


Bag 


Ma 

'20 


»20 


"30 


<«a  Aitnna  di^ng  lieptaiiSiai  1  Sirau^  22  Oia  daty  bM 

ilwSia  Waawnawp  iinai  |ii»do»aaia<ia  siwumm 

al  •rtwbnoaMia  Maa  «  may  Sa  wti^  ■inQad  Savaa.  i1m 
posasision  llmil  allar  openng  day  ia  24  mowrang  wid  atMa- 
winged  doves  in  Sie  aggragata  d  ainicti  no  mwa  tfiw  12 
imi  ba  mUtt  aaigeJ  <Dvaa. 

'm  Ssaiaiialad  oounaea  tt  CaMaima  and  Hmmtk.  Sa  ^ 
baa  iimS  is  15  and  Sw  pnsiiisiuii  l«al  is  30  nOirts  Mnasa 
tM  meiwyng  epvaa.  ain^  cr  m  Sia  aggregaia  ol  boti 

immftt  davaa  mmi  not   iiciiS  M  and  sa.  mtuSiHi. 

'In  New  Mnnco_»ie  daily  hay  Sn*  ia  15  arri  atefmnni 
•Ion  iMi  9  30  v^^a.eOTgeo  and  nKuivng  doves,  avigly  Of  In 
me  aggregate  o<  botfi  «ieaes. 


(e)  Band-tailed  PigeonB. 
Shooting  and  hawking  hotffs:  One-haif 
hour  before  sunrise  until  sunset 

Check  State  Regulatioiu  for  Additional 
Restrictions,  Including  Area 
Descriptions 


Saasonairv— 


Anzona  '. — „_ 

CaWomia: 
CouMiaa  o(  Mpina. 
Butle.  Dei  Norte. 
Glen.HumbaM. 


Mendocino.  Modoc, 

Plumas.  Skaata. 

Sierra.  JTisliyiit. 

Tenama.  s>«l 

Trinrty. 

Remainder  o<  Stale 

CotafwlaE  M  as  lands 
«ealalU.& 
MaaMa2S  wid 

MsnsgaMil  Unas 

SO.  St.  B2  and  83 
CacsonCity. 


tsan. 


Washoe,  and  Slorey 

Couneee  only 
New  Meidco: 

Norm  Zone' „ 

Soutfi  Zone ' 

Oregon 

Ut* 


Season  dales 


Oct  II  •oNov.S- 
Sapt  28  10  Oct  27 


Dec.  MtaJan.  12. 
Sept  1  to  Sapt  30. 


Sept  I  10  Sapt  aa. 
Oct  1  to  Oct  20..- 
Sapt  1  to  Sapl  30. 
Sapt  2  to  Sapt  30 
Sept  1  toSaptSO- 


Umltt 


Bag     Paaa. 


»( 

S 
% 
S 

s 


10 

s 


5 

to 


10 
10 

» 

10 

s 


'EachlwiMr  iTwslhava  lor  Arizona  a  apacM  bird  pemiK 
slaeip  aeued  liy  *m  Stole  end  tor  Nevada  a  specasi  perrni 
issusd  by  Sto  Suae. 

■In  New  Manoo  tie  Nontt  Zona  •  dalinad  as  ttMt  «aa 
lymg  north  and  east  ol  a  line  Mowing  \ts.  HMmmt  00  Irom 
the  Anzona  Sloto  kM  aasl  lo  Interatoto  lighway  25  M 
Socorro  and  men  soum  along  Iniarsuis  Hlf^iway  25  to  ma 
Texas  Sum  Una.  The  South  Zone  is  dektod  es  mat  area 
Id  aaal  o(  Sw  North  Zona. 


5.  Section  2ai04  is  revised  to  read  as 
foHowA: 

9  20.KM    Svaaons,  limits,  and  shooting 
hours  for  raUa,  woodcock,  and  common 


Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting  respective  open 
seasons  (dates  Inclusrve).  the  shooting 
and  hawking  hours,  and  the  daily  bag 
and  possession  limits  on  the  species 
destgnated  in  this  section  are  as  follows: 


Rais  (Sera  and  Vkgitfa) 

Rria  (Oappar  and  Kin0 

Woodcock 

Common  snlpv 

Oailybaglnal _   ._        

'25 

StTfoaMm* 

>s 

s 

IS 

PossesannanM..                    

'25              „      ..       . 

>M 

Shooang  and  hawliing  horn:  One.t<a«  hour  botare  aunnae  unH  sur«al  d«ly  on  tf 


CaanaoScut. 


SouihZona- 


Sapt2toMov.  9.. 


Sapl  I  to  Nov.  9.. 

Sapt  1«  to  Nov.  22. 
Sapt  1  toNav.  9  . 
aapt2to«a».9.. 


.t4sl 


Sapt  <  to  Nov.  •- 
— dB 


Sapt  1  to  Nov.* 

SaplMtoNp*.  2t. 


LStol 


Hot 


Oct  to  to  Dec.  2..- 
Nov.  ISto  Jwi.  1-. 
Oac  M  to  Jan.  27„ 
Nov  3D  to  Jan.  13.: 
Oct  1  to  Nov.  1«_ 
Oet  CI  to  Oac  4_.. 


.  Oet  I  «o  Nov.  «4. 


Oct  19  to  Oac  Z 
Nov.  IB  to  JMt  31. 
Na*.  ttofiakLie. 
Nov.  20  to  Fak.  as. 
Sapt  I  toOacte 
Oct  1  to  Jan.  IS. 
Sapt  210  Oac  IS. 
Oct  I  toOaca. 


OOl 
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New  Voifc:' 

Long  Island  

Remainder  ol  StaM ., 

North  Carolina 

Pennsylvania „„„ 

Rhode  Island 


South  Carolina.. 


Vermont.. 
Virginia.. . 


West  Virgna . 


RaM  (Sora  and  Vr^nia) 


Ooaad 

Sept.  1  10  Nov.  B 

Sspt  23  to  Nov  30.. 

Sept  2  to  Nov  9 

SeiJt   IS  to  Nov.  23.. 


Sopl   13  to  Oct.  IS  and  Nov.  11 
to  Dec  U 

Sept  28  to  Dec  6 

Sept  9  to  Nov.  16 


Sept  2  to  Nov.  9.. 


Rails  (Clappar  and  Kmg) 


Cloiad. 
do.... 


Sept  23  to  Nov.  30.. 

Closad 

Sept  IS  to  Nov.  23... 


Sapl   13  to  Oct  18  and  Nov.  il 
toOac  14. 

Ctoswl _. 

Sept  9  to  Nov.  16 


Ctoaad. 


Woodcock 


14.. 


Oct  1  to  Nov 

do 

Nov  23  to  Jan.  6.... 
Oct  19  to  Nov  9.... 
Oct  19  to  Dec  2... 

Nov  26  to  Jan.  11.. 


Oct  1  to  Nov.  14 

Oct  28  to  Nov  19  and  Dec  25  to 

Jan.  IS 
Oct  12  to  Nov  23 


Cofflffion  snips 


Cloawt 

Sapt  1  to  Dec  16. 

Nov  14  to  Fab.  28 

Oct  19  to  Dae.  14. 

Sept  IS  to  Dec  7  and  Dec  16  to 

Jan  7. 
Nov  14  to  Fat).  28 

Sept  28  to  Dec  6. 
Oct  17  to  Jan.  31. 

Sapt  2  to  Oac.  17. 


8#M0OfW  n  VM 


Alabama  (">) . 

Arkansas 


Ilbnois .«... 

Indiana _ 


Iowa  ■ 

Kentucky .. 
Louis«r<a.. 


Michigan  '... 
MmnetoU.. 

Mtssisaippt' 

Missoun 

Ohio 


Tenr>essee 
Wisconsin.... 


Nov  12  to  Jan.  20. 
Sept  1  to  Nov.  9... 


..do.. 
..do.. 


Sept.  7  to  Nov.  15 

Oetened „ „ 

Sept  21  to  Sept.  29  and  Nov.  9  to 
Jan  8. 

Sept.  15  to  Nov.  14 

Sapl.  1  to  Nov.  4 

Oct.  19  to  Dec.  27 

Sept.  1  to  Nov.  9 

Sept.  2  to  Nov.  9 


Oataned. 

...„.do , 


Nov.  12  to  Jan.  20.. 
Ctoaad „ 


...do.. 
...de.. 


..do.. 


..do.. 


Sept.  21  to  Sepi  29  and  Nov  9  to 

Jan  8 
ctosed 

Oct.  19  to  Dae.  27 IZIZ""Z!. 

Ctoaad 

do 


..do.. 
..do.. 


Nov.  28  to  J«i.  31 

Nov  9  to  Dec.  13  and  Jan.  11  to 

Fab  9. 

Oct  1  to  Dec  4 

Sept.  21  to  Sept  27  and  Oct  5  to 

Dec.  1. 

Sapt  14  to  Nov.  17 

Oct  1  to  Dec.  4 

Dec.  7  10  Feb.  9 

Sapt  15  to  Nov.  14 

Sapt.  1  to  Nov.  4 

Dec-  21  10  Feb.  23 

Oct.  15  to  Dec.  t8....„ 

Sapt  27  to  Nov.  M 


Oct  12  to  Nov   17  and  Feb.  1  to 

Fab.  26 
Sapt  14  to  Nov.  17 „... 


Nov.  14  to  Fab  28 

Sapt  14  to  Sapt  22  and  Nov.  23 

to  Fab.  26. 
Sapt  7  to  Dae.  22. 
Sapt  1  to  Dae.  ie 

Sept  7  to  Dec.  ^^ 
Oct  1  to  Dec  4 
Nov  9  to  Fab  23. 

Sapt  15  to  Nov.  14. 

Sapt  1  to  Nov  4. 

Nov  9  10  Feb  23. 

Sapt  1  to  Dae.  16 

Sapt  2  to  Nov.  30  and  Oac  fl  to 

Oac  25. 
Nov.  19  to  Fab.  28. 

Detanad. 


Cotorado  • 

Kansaa 

Montana '.- 

Nebraaka  * 

New  Mexico  *... 
North  Oafcoto... 
Oklahoma 


South  Dakota  >*..„.. 

Taxaa 

Wyoming  (•( 


Sept  1  to  Nov  9 

Sept.  14  to  Nov  22.. 

Closad 

Sept  1  to  Nov.  9 

Sept.  7  to  Now.  IS.... 

Closed _ 

Sept  1  to  Nov.  • 

Cloaad 

Sapt  1  to  Nov.  9 

Sapt  21  to  Nov.  29.. 


Cloaad 
— do..- 


..do.. 


..do.. 


.4to.. 


.-do.. 


..do.. 


do _ 

Sept  1  to  Nov.  e.. 
Ctosed ..- 


Ctoaad 

Od  1  to  Dae.  4 

Ctoaad 

Sapt  15  to  Nov.  18.. 

Ctoawl „ 

.~.A) - _... 


Nov.  26  to  Jwt  30_ 
Cloaad 


Ooaad.. 


Sapt  1  to  Oac  1 
Sapt  14  to  Dae  29. 


Sept  1  to  Dec  15. 
Sept  7toDaca. 
Sept  28  to  Nov  24. 
Oct  20  to  Feb  3. 
Sapt  1  to  Oct  31. 


Sapt  21  to  Jan^  5. 


tomt 


Colorado  (•) 

Montana  (•) 

New  Mexico  (■).. 
Wyoming  (") 


Sept.  1  to  Nov.  9 

Cloaad „ 

Sept  7  to  Nov.  15... 
Sept.  21  to  Nov.  29.. 


Ctoaad. 
— do... 


....do.. 


..do.. 


Ctoaad. 


„.do- 


Sept  1  to  Dae  1. 


Sapt  7toDac6. 
Sapt  21  to  Dec  22. 


'The  bag  and  poaaasston  Ivnts  tor  sora  and  Virginia  rails  apply  singly  or  in  the  aggregate  o»  these  two  species 

'In  adOitioo  to  the  hnnts  on  sora  and  Virginia  raits,  m  Connecticut.  Delaware.  Maryland.  New  Jersey,  and  Rhode  Wand,  there  ia  a  daily  bag  limit  ol  10  wd  possession  kn«  ol  20  i 
and  kmg  rails,  singty  or  m  the  aggragale  ot  these  two  species,  except  thai  the  season  «  ckjsed  on  kmg  rails  m  New  Jersey  by  SUte  regulatJon  m  AM>ama.  Ftonda.  Georoa.  Lo 
Missaswi  Nortti  Carolina.  South  Carolina.  Texas,  and  Vxgma.  there  is  a  daily  bag  hmit  ol  15  and  poaaasaon  Ivnil  ol  30  cl«)p«  and  kmg  ra4s.  singly  or  m  toe  aooregale  ol  toeaelw)  i 

'In  Stales  o(  the  Atlantic  Flyway.  the  woodcock  bag  Immt  IS  3  daily  arx)  6  m  possession.  -inr-ir~ 

•  For  0e»cripiioo  ol  lones  or  management  units  wrthm  a  Stale,  see  Stale  regulations 

'  In  Alabama,  the  rail  kmits  are  1 S  daily  ar>d  1 5  m  possession 

'In  Iowa  ir>e  rM  Icrmts  are  15  daily  and  25  m  possession.  Shooting  hours  are  sunrise  to  sunset 

'See  Slate  regulations  kx  kslmg  ol  cenam  Great  Lakes  waters  »»here  the  season  is  open  concurrently  with  the  duck  saasoa 

"The  Central  Flyway  portion  consists  ol:  Colorado  and  >*yom((y-<he  area  lymg  east  ol  the  Continental  Divide;  MyXarw-toe  vea  lyino  east  of  HM.  Choutoau.  Cascade  Homttm  m<» 
Pam  Counaea;  Nam  Atexico— the  area  lymg  east  ol  the  Continental  Divide  but  outside  the  Jicanlla  Apache  lnd«n  Resenratioa  The  remaining  poitons  o«  these  Stales  we  m  the  Paokc  Fkww 

'In  Nebraska,  the  rail  kmits  are  10  daily  and  20  m  possessna  t— r 

"■In  South  Dakota,  the  snpe  mMs  are  5  daily  and  ts  m  possession. 

NoTt  -Some  Stales  may  select  rail,  woodcock,  and  snipe  seasons  at  the  imie  they  salect  their  duck  seaaona  in  August  ConauN  wateilowl  rMuMions  to  be  pubMiad  Mar  tor  M\ Iiiii 

concerning  these  seasons. 

^.Jl!°^~^!Z.^?*'^  "*  '»•»<='*«>  •or  woodcock.  Smpa  aaaaona  have  bean  datonM  by  «  o«<ar  St«M  in  mm  PkMIc  Flyw^.  ConauR  walartowl  iMuWnna  to  ba  pubMwd  totor  Mf 
mlormation  concerning  the  snipe  season  m  Montana. 


6.  Section  20.105  is'amended  by 
revising  paragraphs  (a)-{c)  and  by 
amending  paragraph  (d)  to  read  as 
follows: 

§  20. 1 05    Seasons,  limits,  and  shooting 
hours  for  waterfowl,  coots,  and  common 
moortiens  and  purple  galllnules. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive],  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 


species  designated  in  this  section  are 
prescribed  as  follows: 

(a)  Sea  Ducks.  (1)  An  open  season  for 
taking  scoter,  eider,  and  oldsquaw  ducks 
is  prescribed  according  to  the  following 
table  during  the  period  between 
September  15, 1985,  and  |anuary  20. 
1986,  in  all  coastal  waters  and  all  waters 
of  rivers  and  streams  seaward  from  the 
flrst  upstream  bridge  in  Maine,  New 
Hampshire,  Massachusetts,  Rhode 
Island,  and  Connecticut;  in  those  coastal 
waters  of  New  York  lying  in  Long  Island 


and  Block  Island  Sounds  and  associated 
bays  eastward  from  a  line  running 
between  Miamogue  Point  in  the  Town  of 
Riverhead  to  Red  Cedar  Point  in  the 
Town  of  Southampton,  including  any 
ocean  waters  of  New  Yoric  lying  south  of 
Long  Island;  in  any  waters  of  the 
Atlantic  Ocean  and,  in  addition,  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  one  mile  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey. 
South  Carolina  and  Georgia;  and  in  any 
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waters  of  the  Atlantic  Ocean  and/ or  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  Delaware. 
Maryland.  North  Carolina,  and  Virginia*, 
and  provided  that  any  such  areas  have 
been  described,  delineated,  and 
designated  as  special  duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States.  In  all 
other  areas  of  these  States  and  in  all 
other  States  in  the  Atlantic  Flyway.  sea 
ducks  may  be  taken  only  during  the 
regular  open  season  for  ducks. 

(2)  The  daily  bag  limit  is  7  and  the 
possession  limit  is  14.  singly  or  in  the 
aggregate  of  these  species.  During  the 
regular  duck  season  in  the  Adantic 
Flyway.  States  may  set.  in  addition  to 
the  regular  limits,  a  daily  bag  limit  of  7 
and  a  possession  limit  of  14  scoter, 
eider,  and  oldsquaw  ducks,  singly  or  in 
the  aggregate  of  these  species. 

(3)  Shooting  and  hawking  hours  are 
one-half  hour  before  sunrise  until  sunset 
daily. 

Check  State  Regulations  for  Additional 
Restrictions 

Seasons  iic 

Connecticut^..—. 

Delaware 

Georgia 

Maine 

Maryland 

MassachuseMa  __ 

New  Haoipshire 

New  }ersey  — 

New  York  (Long 
Island  only). 

North  CarolhM 

Rhode  Island 

South  Carolina 

Viffinia 


the  hunting  regulations  of  the  following 
States: 


-  Sept  20  to  fan.  4. 
.  Sept.  21  to  Jan.  4. 

-  Deferred. 
_  Oct.  1  to  Jan.  IS. 

-  Deferred. 
Da 

-  Sept  IS  to  Dec.  30. 
..  Deferred. 

Sept  Z3  to  Ian.  7. 

-  Deferred. 
Do. 

..Do. 
Da 

(4)  Notwithstanding  the  provisions  of 

this  Part  20,  the  shooting  of  crippled 
waterfowl  from  a  motorboat  under 
power  will  be  permitted  in  Maine, 
Massachusetts.  New  Hampshire.  Rhode 
Island.  Connecticut  New  York, 
Delaware,  Virginia,  and  Maryland  in 
those  areas  described,  delineated,  and 
desigjiated  in  their  respective  hunting 
regulations  as  being  open  to  sea  duck 
hunting. 

Note. — States  with  deferred  seasons  may 
select  tea  d«ck  seasons  at  the  time  tiiey 
select  their  waterfowl  seasons  in  AitgHsL 
Consult  waterfowl  regulatioos  to  be 
published  later  for  informatioa  concerning 
these  later  seasons. 

(b)  TeaL  September  season:  An  open 
season  for  teal  ducks  (blue-winged, 
green-winged,  and  dtuiamon)  is 
prescribed  according  to  the  following 
table  in  those  areas  which  are 
described,  delineated,  and  designated  in 


Daily  t>ag  limit 

Possession  limit .~ 


4 
B 


Shooting  and  hawking  hours:  Suimse 
until  sunset  daily. 

Check  State  Regulations  for  Additional 
Restrictions 


Seasons  in  tlw 
Mississippi  FIsrway: 
Alabama  '..~ »_. 

Arkansas 


Illinois  '- 

Indiana* 

Louisiana 

Mississippi. 

Missouri 


Ohio 

Seasons  in  the  Central 
Flyway: 

Cotorado** 

Kansas „ 


SepL  14  to  Sept 

22. 
Sept  14  to  Sept 

22. 
Sept  7  lo  Sept  15. 

Do. 
Sept  21  to  Sept 

28. 
Sept  14  to  Sept 

22. 
Da 
Sept  e  to  Sept  14. 


Sept.  7  to  Sept  15. 

Sept.  14  to  Sept 

22. 

New  Mexico  * Sept  7  to  Sept  IS. 

Oklatioaia  „_„ .._         Do. 

Texas Sept  14  lo  Sept 

22. 

Mn  Alabama,  shooting  hours  in  Mobile 
Delta  north  of  the  causeway  and  south  of  the 
LAN  Railroad  are  sunrise  to  12  noon. 

*ln  Ulinois  the  shooting  hours  are  from  7 
a.m.-4  p.m.  locai  time  t>y  State  regulation. 

'In  Indiana,  tiw  Kankakee  and  L,aSalle 
Rail  and  Wildlife  Areas,  and  portions  of 
Attertninr,  Hovey  Lake,  fasper-Putaski  and 
Pigeon  River  Pish  and  Wildlife  Areas  are 
dosed  to  teal  hunting  by  State  regulations. 

*Only  in  Lake  and  Chaffee  Counties,  and 
that  portion  of  Colorado  east  of  U.S.  High- 
way-Colorado State  Midway  85  from  Se 
Wyoming  State  line  to  its  intersection  with 
U.S.  Interstate  Highway  2S  to  tlie  New 
Mexico  State  line. 

^  Central  Flyway  portion  only. 

(c)  Commoa  Moorhent  and  Purple 
Gallinules, 


Daily  bag 

limit 
Possession 

hmit 


IS  stngiy  or  in  the  aggregate 
of  the  two  species. 

30  singly  or  in  the  aggregate 
of  the  two  species. 

Shooting  and  hawking  hours:  One-half 
hour  before  simrise  to  sunset 

Check  State  Regulations  for  Additional 
Restrictions 


Seasons  in  the  Atlantic 
Flyway: 

Connecticut ». 

Delaware  _....__..._.„.. 
Florida' 


Sept  2  to  Nov.  a 

Do. 
Sept  1  to  Nov.  9. 


Georgia  — Oct.  4  to  Oct.  6 

and  Nov.  28  to 
Nov.  30  and 
Dec  7  to  Ian.  19. 

Maine _ Sept.  1  to  Nov.  9. 

Maryland. Sept.  2  to  Nov.  9. 

Massachusetts Deferred. 

New  Hampshire Closed. 

New  Jersey _ Sept.  2  to  Nov.  9. 

New  York: 

Long  Island Closed. 

Remainder  of  State...  Sept.  1  to  Nov.  8. 

North  Carolina Sept.  23  to  Nov. 

30. 

Pennsylvania _ Sept  2  to  Nov.  9. 

Rhode  Island — Sept.  15  to  Nov. 

23. 

South  Carolina  ....„ Sept.  13  to  Oct.  18 

and  Nov.  11  lo 
Dec  14. 

Vermont Sept.  26  to  Dec.  8. 

Virginia  ..„ Deferred. 

West  Virginia Da 

Seasons  in  the 

Mississippi  Flyway: 

Alabama  * Nov.  12  to  |aa.  20l 

Arkansa ........— — .. Sept  1  to  Nov.  9. 

niinois .. Gosed. 

Indiana Sept  1  to  Nov.  ft. 

hrwa  — Closed. 

Kentucky Deferred. 

Louisiana Sept  21  to  Sept 

29  and  Nov.  9  to 
|an.  6. 

Michigan. «. Deferred. 

Minnesota  — _— _  Da 

Mississippi Oct  19  to  Dea  27. 

Missouri Closed. 

Ohio Sept  2  to  Nev.  flL 

Tennessee _ Deferred. 

Wisconsin Da 

Seasons  in  the  Central 

Flyway: 

Colorado  ' Closed. 

Kansas  — _.  Da 

Montana  * Deferred. 

Nebraska Closed. 

New  Mexico  •  ™ Oct.  IS  to  Dec.  23. 

North  Dakota Closed. 

Oklahoma Sept  1  to  Nov.  9. 

South  Dakota Closed. 

Texas _ Sept  1  to  Nov.  9. 

Wyoming  • Closed. 

Seasons  in  the  Pacific 

Flyway: 

All  Slates  and  Deferred, 

portions  tiiereof. 

'  The  season  in  Florida  applies  to  the 
common  moorhen  only.  There  is  no  0|)en 
season  on  the  purple  gallinule  in  Florida. 

*  In  Alabama,  thue  gallinule  limits  are  15 
daily  and  15  in  possession. 

>  Seasons  apply  to  Central  Flyway  portion 
of  State  only. 

Note. — States  with  deferred  seasons  may 
select  common  moorhen  and  purple  gallinule 
seasons  at  the  time  they  select  their 
waterfowl  seasons  in  August.  Consult 
waterfowl  regulations  to  be  published  later 
for  information  concerning  these  later 
seasons. 
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(dj  Waterfowl  and  coots  in  Atlantic 
Mississippi.  Central  and  Pacific 
Flyways. 

Atlantic  Flyway 

Flywaywide  Restrictions 

Shooting  (including  hawking]  boms: 
One-half  konr  before  sunrise  toamiset 
daily  eisoept  as  oftberwise  festrtc^ed. 


^xion  daiM 


Ftoiida: 

Ducks,  no  mort 
ttian  I  of 


S«p(.  n  K  SaiH  s... 


atpaciM 


•ndlh* 


daily  bag  limR. 


Mississippi  Flyway 

Shooting  (including  hawking)  hours: 
One-half  hour  before  sunrise  to  sunset 
daily  except  as  otherwise  restricted. 


SMaoadMM 

4Mia 

_ 

Bao    *-^ 

• 

a                    •                    • 

•      '         _ 

tome 

Duchs. 

.  Sept  21  to  Sept  23... 

(•»             (•) 

• 

•                               •                                « 

• 

Kentucky: 

Ducks,  no  mora 

Sept  11  toSepL  15... 

4                S 

Ihanlol 

a  apada* 

ottMr  man  taal 

or  iMOOd  duck. 

and  ma 

possastion 

kmlwiatw 

double  me 

daily  bag  kmt 

. 

a                    •                    • 

• 

Tonnosaoo: 

Ducks,  no  more 

SapL  14  10  SapL  tS... 

4           a 

man  1  0) 

mrtvch  maybe 

a  tpactet 

omer  man  tail 

or  «wx>d  duok. 

and  the 

poaaetakm 

limil«nabe 

double  me 

daily  bag  ItonN. 

•                            •                           • 

• 

■limits  to  conform  to  moaa  sal  tor  (he  regular  saasorv 

•  •  •  •  • 

7.  Section  20.106  is  amended  by 
revising  the  Central  and  Pacific  byways 
provisions  to  read  as  follows: 


8ia.iM 

iKNJrs  for  sandttM  cranaa. 

Central  Flyway:  Subject  to  the 
applicable  provisions  of  the  preceding 
sections  of  this  part,  open  seasons  are 
prescribed  for  taking  sandhill  cranes 
with  a  daily  bag  limit  of  3  and  a 
possession  limit  of  6  cranes,  and  with 
shooting  hours  from  one-half  hour 
before  sunrise  until  sunset  in  the 
following  areas  for  the  dates  indicated: 

ja)  In  Cdarado  (the  Central  Flyway 
portion  except  the  San  Luis  Valley)  tfie 
season  has  been  deferved. 

(b)  in  &e  New  Mexico  oeunties  tif 
Chaves,  Curry,  De  Baca,  Eddy.  Lea. 
Quay,  and  Roosevelt,  the  inclusive  dates 
for  the  regular  season  are  October  28, 
19B5.  through  January  26. 1986. 

(c)  In  Oldahoma  (that  portisB  west  of 
I-V)  tbe  season  has  been  defeiresL 

(d)  In  Texas  that  portion  west  of  a  line 
from  Brownsville  along  ULS.T7  to 
Victoria;  U.S.  87  to  Placedo;  Farm  Road 
616  to  Blessing;  State  35  to  Alvin;  State  6 
to  U.S.  290;  U.S  290  to  Sonora;  MS.  277 
to  Abilene;  Texas  351  to  Albany;  US. 
2n  to  Vernon;  and  U.S.  MS  to  the 
Texas-(Mdalnma  boundary  <he  season 
has  beendefefred. 

te)  in  North  Dakota,  in  Zone  1  (the 
area  east  of  a  line  starting  on  the  east 
shore  of  Lake  Oahe  at  &e  South  Dakota 
border,  then  north  on  this  shore  to 
Bismarck,  then  north  on  U.S.  Highway 
83  to  Canada;  and  west  of  a  line  starting 
wdtere  VID  No.  14  enters  Canada,  then 
south  on  NO  No.  14  to  U.S.  Highway  83, 
then  south  on  U.S.  Highway  83  to  South 
Dakota)  the  inclusive  dates  are  Sept.  7- 
Nov.  3, 1985;  in  Zone  2  (that  area  east  of 
Zone  1  and  west  of  U.S.  Highway  281) 
the  inclusive  dates  are  Sept.  7-Sept.  27. 
1985. 

(f)  In  Montana  (the  Central  Flyway 
portion  except  that  area  south  of  1-95 
and  west  of  the  Bighorn  River),  the 
season  has  been  deferred.  ~ 

(g)  In  South  Dakota,  the  inclusive 
season  dates  are  September  28  through 
November  3, 1985. 

(h)  In  Wyoming,  in  Compbell, 
Converse,  Crook,  Goshen.  Laramie. 
Niobrara,  Platte,  and  Weston  Counties, 
the  inclusive  season  dates  are 
September  21  through  November  17, 
1985. 

Each  hunter  particpating  in  the  regular 
sandhill  crane  hunting  season  must 
obtain  and  carry  in  his  possession  while 
hunting,  a  valid  Federal  sandhill  crane 
hunting  permit  available  without  cost 
from  conservation  agencies  in  the  States 
where  crane  hunting  seasons  are 
allowed.  The  permit  must  be  displayed 
to  an  authorized  law  enforcement 
official  upon  request. 


Poo^c  Flyway:  bi  Aiiznaa  (i 
Game  Management  Units  30A.  30B,  St, 
and  32),  the  season  has  been  deferred. 

In  Wyoming's  sandhtH  crar 
goose  hunt  areas  (Bear  River  drair 
and  Star  Valley  of  Lincofai  County), 
hunting  is  by  State  permit  oidy  wiA 
limits  of  2  sandhill  cranes  and  3  Canada 
geese  per  season.  The  inclusive  aeaaon 
dates  are  September  1-2;  September  7-8: 
and  September  14-15. 

8.  Section  20.109  is  revised  as  follows: 


{20.109 

hours  tor  taking  Migratory  game  bMa  by 


Stibject  to  die  applicable  provistona  of 
this  part,  the  areas  open  to  hunting,  the 
reiyjective  openaeasons  (dates 
inclusive),  the  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  aae 
prescribed  as  follows: 


Daily  t>ag 

limit 
Possession 

linuL 


3  singly  or  in  the  aggregate. 
6  singly  or  in  die  aggregate. 


These  limits  apply  during  both  repdar 
bunting  seasons  and  extended  faicwy 
seasons.  Hawking  hours:  One-half  hour 
before  snnrise  until  sunset  daily. 

Check  State  Regulations  for  Additional 
Restrictions 


Atlantic  Flyway 

Florida: 
Mourning  doves  and 

white- winged 

doves. 

Woodcock 

Snipe — ~_ 

Ducks,  mergansers, 

and  coots. 
Common  moorhens 

and  rails. 
Maryland: 
Mourning  doves 


Rails 

Woodcock 

Snipe — 

Common  moorhens 
and  purple 
gallinules. 
Dudis.  coots,  geese — 
Pennsylvania: 

Mourning  doves 

Ducks,  mergansers, 
coots  and  geese. 
Virginia: 
Woodcock  and  snipe.. 


Sept  28  to  Dec  ft. 


Oct  as  to  Dea  ft 
Nov.  2  to  Feb.  16. 
Oct  8  to  Nov.  22. 

Sept  28  to  Dec.  6. 


Sept  2  to  Oct  28 
and  Nov.  2S  to 
(an.  S. 

Sept  2  to  Dec  t7. 

Oct.  21  to  fan.  31. 

Oct  1  to  |an.  IS. 

Sept  2  to  Dec  17. 


Deferred. 

Sept  2  to  Dec  14. 
Oct  8  to  )aa.  13. 


Oct  17  to  Ian.  31. 
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Mourning  doves  and 
rails. 


Sept.  2  to  Nov.  30 
and  Dec.  19  to 
Ian.  4. 


Mississippi  Flyway 
Illinois: 
Mourning  doves,  Sept.  1  to  Dec  16. 

woodcock  and  rails. 

Snipe Sept.  7  to  Dec.  22. 

Teal Sept.  7  to  Sept.  15. 

Ducks,  mergansers.         Oct.  8  to  Jan.  13. 
and  coots. 
Indiana: 

Woodcock Sept.  1  to  Sept.  20. 

Mourning  doves Oct.  31  to  Nov.  27. 

Iowa: 

Rails Sept.  7  to  Nov.  15. 

Snipe ..:. Sept.  7  to  Dec.  22. 

Woodcock Sept.  14  to  Nov. 

17. 

Geese Sept.  28  to  Jan.  6. 

Ducks  and  coots Deferred. 

Michigan: 
Woodcock,  snipe,  and    Sept.  1  to  Dec.  16. 

rails. 
Common  moorhens,        Sept.  28  to  Jan.  12. 
purple  gallinules 
and  geese. 

Ducks Deferred. 

Minnesota: 
Woodcock,  snipe,  and    Sept.  1  to  Dec.  16. 

rails. 
Ducks,  mergansers.         Deferred, 
cools,  moorhens, 
purple  gallinules 
and  geese. 
Mississippi: 
Ducks,  mergansers  Nov.  2  to  Dec,  13. 

and  coots. 

Mourning  doves Sept.  30  to  Oct.  13 

and  Nov.  22  to 
Dec  13. 


Missouri:  Mourning 

doves. 
Wisconsin: 
Rails,  woodcock,, 
snipe,  common 
moorhens  and 
purple  gallinules. 
Ducks,  mergansers, 
and  coots. 

Central  Flyway 

New  Mexico:' 
Mourning  doves  and 

white-winged 

doves. 

Band-tailed  pigeons 

Sandhill  cranes  only 

in  Chaves,  Curry, 

De  Baca,  Eddy,  Lea, 

Quay,  and 

Roosevelt  Counties. 
Ducks,  mergansers 

and  coots. 
Common  moorhens 

and  purple 

gallinules. 
Canada  and  white- 
fronted  geese. 
Snow,  blue,  and  Ross' 

geese. 
Texas: 
Mourning  doves 

(statewide). 

Rails,  common 
moorhens  and 
purple  gallinules. 

White-winged  doves 


Wyoming: 
Mourning  doves. 


Sept.  1  to  Dec.  16. 
Do. 

Oct.  8  to  Jan.  13. 


Sept.  1  to  Nov.  6 
and  Nov.  22  to 
Dec  3a 

Sept.  1  to  Nov.  30. 

Oct.  13  to  Jan.  27. 


Oct.  15  to  Jan.  13. 
Oct.  15  to  Jan.  19. 

Do, 
Nov.  15  to  Feb.  28. 


Sept.  1  to  Nov.  30 
and  Jan.  4  to 
Jan.  19. 

Sept.  1  to  Dec  16. 


Sept.  1  to  Nov.  30 
and  Jan.  4  to 
Jan.  19. 

Sept.  1  to  Oct.  15. 


Snipe  and  rails.. 


Sept.  21  to  Nov. 
2S. 


Pacific  Flyway 

Idaho:  Ducks  and  geese...  Deferred, 
New  Mexico:  ' 
Mourning  doves  and       Sept.  1  to  Nov.  6 
white-winged  and  Nov.  22  to 

doves.  Dec.  30. 

Band-tailed  pigeons Sept.  1  to  Nov.  30. 

Ducks,  mergansers  Oct.  8  to  Jan.  13. 

and  coots. 

Geese Oct.  5  to  Jan.  19. 

Common  moorhens  Do. 

and  purple 
gallinules. 
Oregon:  Mourning  Sept.  1  to  Dec.  16. 

doves. 

Utah:  Mourning  doves Sept.  2  to  Sept.  30. 

Wyoming: 

Mourning  doves Sept.  1  to  Oct.  15. 

Snipe  and  rails Sept  21  to  Nov. 

29, 

'  In  New  Mexico,  the  aggregate  bag  and 
possession  limits  of  all  species  are  3  and  6, 
respectively. 

Note. — See  waterfowl  season  footnotes  for 
descriptions  of  zones.  For  some  States,  the 
extended  falconry  season  dates  also  include 
general  season  dates. 

Dated:  August  21. 1985. 
P.  Daniel  Smith, 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 

(FR  Doc  85-20391  Filed  8-29-85;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83.  48  FR  35736  (1983),  and  6- 
84.  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 


volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modiHcations  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modificatioiu  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  Usted  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  beneflts 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division.  Office  of  Program  Operations. 
Division  of  Wage  Determinations, 
Washington.  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

New  General  Wage  Oetenninatioii 
Decisions 

Arkansas: 
AR85-4030 
AR85-4036 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


CaWomiK  CA84-S022 

Marytand:  MDe5-3041 

N««r  Jaraey:  NJ85-3031 . 

Nortti  Dakota:  N084-S0^^.. 

Oregon;  OR85-5030 

Panncytvania: 

PA»4-3035 

P Ae4-3C37 

P  Aft4-3049 


Oct  S.  IBM. 
July  2S.  1965. 
Aug.  2,  1965. 
Oct  19,  1964. 
Juna  28.  1965. 

SapL  21.  1964. 
Oct.  S.  1964. 
Oac  21.  1964. 
Apr.  S,  1965. 
Aug.  9.  1965. 


PA85-301 7 

PAe5-3037 

Virginia: 

VA85-3020. _ Apr.  6,  1965. 

VA84-3006 July  6,  1964. 

VA85-3025 May  3.  1965. 

Wiaconain: 

WI83-2078 Oct  7.  1983. 

WI84-5036 Oct  19.  1984. 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

Louittana:  LA84-400e  (LAa5-4029) Fib.  17.  1984. 

Signed  at  Washington.  D.C.  this  23rd  day  of 
August  1985. 

James  L  Valln. 

Assistant  Administrator, 

MUJNQ  COOC  4«10-13-« 


STATE I   ARKANSAS 

DECISION  NO.   AKa5-403( 


NEW  DECISION  ▼. 

COUNTY;   HASHINGTOH 

DATE  I  Data  of  Publication 


DESCRIPTION  or  WORK:  Buildinj  project*  (•xcludtn?  tlngl*  family  hooMS  and 
apartaanta  up  to  and  Including  four  (4)  ttorlaa) . 


POMER  EQUIPMENT  OPERATORSlt 
Aaphalt  Piniahlng 
Aaphalt  Pavara         ! 
Aaphalt  Rakara         ' 
Aaphalt  Olat.  Oparatora  : 
Bulldotar  Oparator     I 
Backhoa  Oparator 
Crana  Oparator 
Rollar  Oparator 
Motor  Patrol  Oparator 
Foundation  Drill  Op. 
Scarpara 


■I* 

rmm 

•RICXLAYERS 

MtM 

' 

$9.00 

CARPENTERS 

7.92 

CEMENT  MASONS 

7.67 

ELECTRICIANS 

9.51 

GLAZIERS 

7.60 

IROimORXERS 

C.S7 

LABORERS  (Sanaral) 

5.23 

Haaon  Tandara 

5.«7 

Plaatarara  Tandar 

7.45 

PAINTERS 

a.  00 

PLASTERERS 

11.22 

PLOMBBR  t  PIPEFITTERS 

11.46 

1.14 

ROOFERS 

7.50 

SHEET  METAL  MORKERS 

7.51 

TILE  SETTERS 

10.00 

TRDCX  DRIVERS 

6.05 

12% 

MBLnBRSi   Racalva  rata  pi 

■aacribai 

i   for  c 

RMM 

t 

6.15 

12* 

6.05 

12* 

11% 

16% 

1 

15% 

waldlng  la  Incldantal. 

Onllatad  claaalflcationa  naaded  for  work  not  Includad  within  tha  acooa  of  tha 

claaaificationa  llatad  may  ba  addad  aftar  award  only  aa  provldad  In  tha  labor 

atandarda  contract  clauaaa  (29  CFR,  S.S(a) (1) (11) . 


MEN  DECISION 


COUNTY  I   SEBASTIAB 

DATE  I   Data  of  Publication 


STATE  >  ARXAMSAS 

DECISION  NO.  AR85-4030 

DESCRIPTION  OF  NORKi  Building  projacta  (axcluding  aingla  family  hoaMa  and 
apartaanta  up  to  and  including  four  (4)  atoriaa) . 


BOILBRMMCBRS 

BRICKLAYERS 
CARPENTERS 

Millwrights 
CEMENT  MASONS 
ELECTRICIANS 

Cabla  splicara 

GLAZIERS 
IROHWORXERS 
LABORERS  t 

Construction  Laberara 

Maaoa  Tandara 
METAL  BUILDING  ASSBMBLSR 
PAINTERS t 

Brush 

spray 
PLASTXRERS 

PXiMbara  t  Plpaftttars ; 
CoMMrcial  buiidin|s. 
schools,  eollagas, 
UBlvarsitlas .aocals , 
becals,  banks,  all 
two  (2)  scoriaa  and 
uadar,  shopplnf  ceneari 
supar-markacs ,  aalla, 
faae  foods,  thaacar, 
and  churchaa,  wara- 
housas,  ona  (1)  icory, 
laduscrtal  aalacananca 
Induacrlal  plane 
■odlficaelona, 
heaplcals  and  hoseital 

.  additions,  ona  (l)  and 

I  ewe  (2)  seerias. 
All  ethar  work 


Smm 

r^ 

13.50 
10.14 
12.29 
13.79 

14.79 

*3.iS 

.19 

1.59 
.63 

1.00* 
8.7JZ 

15.04 

1.63 

10. 4S 

1.004 

S.7S% 

1.91 

•  .91 
6.66 

7.67 

.9S 

1.49 
.70 

7.92 

10,00 
14.20 

1 

1  11.00 
1  13.56 

1.65 
1.69 

•^ 

i2L 

Rata 

wmtmm 

ROOFERS 

511.91 

i   .38 

SHEET  METAL  WORKERS 

12.58 

2.024 
3% 

SPRINKLER  FITTERS 

14.57 

3.38 

TILE  SETTERS 

11.00 

TILE  FINISHERS 

7.00 

POWER  EQUIPMENT  OPERATOR!: 

1.40 

backhSa 

13.18 

Bulldotar 

12.56 

1.40 

Crana 

13.00 

Serapar 

12.56 

1.40 

waldara:  Racalva  rata 

prascrlbad  for  craft 

parforaing  operation  to 

which  welding  ia  incidanthl. 

Unliatad  claaaificationa 

needed  for  work  not  in- 

cluded within  the  scope 

of  tha  claasiflcations 

Hated  may  ba  addad  aftar 

award  only  as  provided  in 

the  labor  standards  con- 

tract clauaas  (29  CFR, 

S.S(a)(l) (ii)>. 

I 

s 


CB 

7 


< 

o 
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(3) 


(a 


MODIFICATIONS  P.  1 


DECISION  NO.    CA84-5022   - 

"  Mod.    #12 

»mt 

ffxm 

JBCISICN  NO.  H)85-M41 

SMH 

turn 

(49  ^R  39416  -  Octobar 

kv.  *i 

K*m 

5,    1984) 

*atH 

(50  FR  30587-July  25,   1985) 
«*JE  AlMCa   (HaCUDINS  TOE  O.C. 
ntAIMIlC  SCHOOL) ,   BALTIMORE  AIO 

SlMHU 

Alaaada,    Alpina.    Ama- 
dor,  ate,   Counti««, 

Califocnia 

SALTDCBE  Cm,    WUCflAtC 

(Building  and  Heavy  Oonstructioc^. 

Chanqa: 

Carpentari: 

«RPC«D  k  (DWroOOKriES, 

Area   1: 

WRYIAtO  (HHvy  Construction 

Carpenters 

$21.21 

$6,455 

)nly) 

Hardwood  Floorlay- 

er«) 

SINCE: 

Power  Saw  Oper- 

3«PQ»n»S,  SOFT  FUXR  tXtOS, 

ators;    Saw  Fil- 

ULUSIFHTS,  PILESRIVOtS,   OIVBtt 

er*;    Shlnglersi 

WD  OIVBt'S  TBCBtS 

Steel  Scaffold 

Erectors  and 

Sana  1 

Steel   Shoring 

21.36 

6.455 

Diws 

23.21 

2.08 

Millwrights 

22.11 

7.855 

Diver's  Ttadacs 

16.8S 

2.08 

Piledrivers) 

Bridge,   Wharf  ani 

ion*  2 

Dock  Builders 

19.38 

».715 

CarpenbsTB,  soft  floor  layvrs. 

Area  2: 

reeiUant  floor  layers 

14.00 

2.92 

Carpenters 

18.58 

6.455 

Piledrivers 

13.85 

3.07 

Hardwood  Floorlay- 

Divar's  Tteders 

13.8S 

3.07 

erst    Power  Saw 

Diver* 

28.75 

3.07 

Operator;    Saw 

MiUwrights 

U.28 

3.27 

Filers;    Shing- 

ler;    Steel  Scaf- 

fold Erectors 

and  Steel  Shorinc 

18.73 

6.45! 

Millwrights 

19.48 

7.855 

Piledriver;    Bridge, 

19.38 

9.715 

Wharf   and  Dock 
Builders 
Electricians: 

3BCISICN  NO.  OR85-5030  -  ttxl  t2 

■<ec 

ffm 

(50  FR  26893  -  June  28,  1985) 
Statewide  Oregon 

RMM 

Area  10: 

Electrician 

15.00 

6.71-t 
3t 

OOMZ: 

Csbl*  Splicer 

16.81 

6.7H 
3t 

LABOKK: 

Residential  Elec- 

1 to  4  ocUy) 

trician 

7.  SO 

4.64  + 

4« 

1 

(4) 


MODIFICATIONS  P.  2 


I  DECISION  WO.    PA84-3035 


Sept.   21, 


MOD.    NO.   T 

Ui  ^R  27343 

1984) 

Lackawanna,   Susquehanna, 
Wayne  6  Wyoming  Counties, 
Pennsylvania 

! CHANGE; 
Ironworkers: 
Lackawanna,   Wayne  and 
Wyoming  Counties: 
Structural   6  Ornamental 
Reinforcing 


DECISION  NO.    PA84-3037 
IHOD.    NO.  1 

(49  PR   39436   -  October   5, 
I    1984) 
Lebanon,    Ijycaaing,   North- 
umberland,   Schuylkill   t 
Sullivan  Counties, 
Pennsylvania 

CHAMCI: 
Ironworkarsi 
Sena  3 

Structural 

Reinforcing 


PA84-3049 


! DECISION  MO. 
MOD.    NO.    J~ 

i  (44Vr  44425 

1984) 

Lusarna  County, 

Panavylvania 


DEcenbar  21 


CHAMGEi 
Ironworker*: 
Structural  t  Ornamental 
Ratnforeing 


Hwrty 
RUM 


$17.75 
17.50 


17.75 
17.50 


17.75 
17. SO 


4.80 
4.80 


4.80 
4.80 


4.80 
4.80 


DECISION   NO.    PA85-3017 
iMOD.    NO.~T 

(50  FR  13702  -  April  5, 
I  1985) 

Carbon,  Monroe  County 
I  including  Tobyhanna  Army 
Depot  and  Pike  County, 
Pennsylvania 


■CHANGE: 


Ironworkers: 
Structural   t 
Reinforcing 


Ornamental 


DECISION  NO.  PA85-3037 

MOD.  NO.  Y 
50  FR  32369  -  August  9, 
1985) 

Adams,  Berks,  Bradford, 
Carbon,  Columbia,  Cumber 
land,  Dauphin,  Juniata, 
Lackawanna,  Lancaster, 
Lebanon,  Lehigh,  Luzerne 
Lycoming,  Monroe,  Mont- 
our, Northampton, 
Northumberland, Perry, 
Pike,  Schuylkill,  Snyder 
Sullivan,  Susquehanna, 
Tioga,  Union,  Wayne, 
Wyoming  4  York  Countia* 
Pennsylvania 

CHANGE; 
Ironworkers: 
Columbia,  Lackawanna, 
Luzerne,  Sullivan, 
Wayne,  Wyoming,  Pike  Cos 
(Monroe  County  Tobyhanna 
Depot  only) 
Structural  k  Ornamental 
Reinforcing 


Sale 
M«irty 
RMM 

•■MfMt 

17.75 

4.80 

17.50 

4.80 

- 

1 

' 

•  # 

17.75 

4.80 

17.50 

4.80 

(S) 


90 


< 

h 

2 

9 


1 

09 

> 

C 
00 

e 


MODIFICATIONS  P.  3 


MODIFICATIONS  P.  4 


DECISION  WO.    SJ85-3031 
MOD.    MO.  7 

lit  FR  U4S9  -  Auguat  2, 
198S) 

Bargan,   Esaax,   Hudson, 
(•xcluding  Bill*   Island 
and  Status  of  Liberty 

Island),    Huntardon, 
Nlddlasex,   Morris, 
Passaic,   SoBSrsat, 
Sussax,   Dnlon  and 
Harran  Count laa,   Naw 
Jar%ay 

CHANGE! 

Elactrlelans  t  Cabla  Spli 
cars: 
Zona  3 

Zona  • 

Zona  10 

Llna  Constructions 
Zona  5 
Llnaaan  t   Cabla  Spllcar 


Gtoundaan 


;21.7S 
21. 4S 
21.73 

21.45 
18.50 


3.04^ 

lot 

3.044- 
10% 
3.04-^ 
10% 


3.00-t' 
10% 
3.004^ 
10% 


DECISION  NO.  ND84-5032  -  Mod. 83 
Hi  tH   4113i  -  Octobar  19,  ldS4) 
Statewlda,  North  Dakota 


O^tt 
All  Heavy  Construction 
Wage  Katas  and  Classifi- 
cations 

Changs I 
Description  of  work  to 
read: 

Highway  Construction 
Projects 

Ironworkers,  Structural 
Steel t 
Mercer  County 


$14.63 


$3.19 


3Bi 


lEcrsroN  NO 


•    VA84-3006 


(49   FR   27878-July   6,    1984) 
:ity  of  Ne%«port  News  4 
(FORT   BUSTIS) 


HANGE: 

ELECTRICIANS 


MMM 


13.83  L.lS^gi 


VA8 5-3025 


DECISION  NO. 
MOD.  H 
(59  FR  18966-May  3,  1985) 
RADFORD  ARMY  AMMUNITION 
PLANT,  VIRGINIA 

CHANGE! 


r 


SHEET  METAL  WORKERS 


13.50 


2.09 


VA85-3020- 


DHnsrow  NO. 

MX.  14 

(50  FR  1370«-A(ril  6,  1985) 
HBAKZ)  AtO  THE  Indipatdant 
City  of  RIOKX) 

OMCE!      

ASBtb'IUS  MCnOtS 
Q^CIRICIANB 
ELEVA30R  OaBIIUCTORS 

OiVAIOR  CON^nUCIORS  ^XPERS 

OXVAIOR  UUtb'lHXTTGRS 

HELPBtS,   PROWTICMtfV 
LABCRBS: 


(excluding  brick 
■)  Matoriaad 
Georgia  Buggy  Oparaton, 
ttoszlsmn  (Gunnita  or  Sand- 
blasting), Oxicrets  Sat 
Operator,  Air  TXx)!  and 
Vittator  Cperators 

MDtcr  MlMsrs,  Had  Carriara, 
Pipalayers,  Oullceis,  Harbls 
and  Tlla  and  Tcnazx) 
Settaca  Halpers 

Bumaxs   (wrackijig) 

Flxxsr,  Base  t  Iknazao 
(^indtrs 

Wagon  Crill  Air  Tract 


KXrotS,  Oafoaition 
«6) 


H«rty 
aaMs 

rtim 
■■■ma 

14.03 

3.30 

14.70 

13W 

12.99 

3.29* 

aU) 

9.09 

3.29* 

a«b 

6.49S 

S.7S 

.71 

8.25 

■ 

.71 

8.40 

.71 

8.50 

.71 

8.55 

.71 

8.65 

.71 

8.90 

.71 

8.50 

1 

1 

t 


DECISION   NO.    WI84-S038 
HOD.    *3 

1(49  PR  41148-OctabB'  19,   1984) 
Milwaukee,   Osaukaa, 

Wsukasha  and  Washington 

Countiaa  Wiaconain 

bMIT! 


Communication  Systana: 
Installer 
Inaulators 

Caamunicaticn  Systems: 
Installer 

Inaulatora 


DECISION  NO.    NI83-2078 
MOD   88 

(48  FR  45919-OctobK  7,   1983) 
Columbia,   Dana  Iowa  and 
Sauk  Counties,   Wisconsin 

CHANGE: 


a«ic 

tMuMy 

5't»t« 

ill. 88 

$3.59 

12.50 

3.91 

11.88 

3.59 

12.50 

3.91 

Roofera 


rrtoti 
■mmi 

$15.44 

.40 

(7) 


HMMr 


rnmf 


SUPCKSEDEAS   DECISION 

STATE  I      Louiiian*  PARISH:      Calcasieu 

DECISION  NO.:      LA85-4029  DATE:      Data  of   Publication 

Suparaadaa  Decision  Ho.    LA84-400B,    dated  2/17/84,    in  49   PR  6205 
DESCRIPTION  OP  WORK:      Residential   Projects   consisting  of  single   fanlly 
hOBws  t   apartnents   up  to  4   including  4   stories. 


DECISION  NO.    LA85-4029 


PACE   2 


ASBESTOS  WORKERS 
BRICKLAyERS    t  STONEMASONS 
CARPENTERS: 
Carpencers.    piledriver- 

laan  t   soft   floor  layers 
Millwrights 
CEMENT  MASONS 
ELECTRICIANS: 
New  4  old  single  or 
Bultlple  faally   resi- 
dence 4   apt.   complex  no< 
to  eseeed  12  units, 
2-story  walk-ups 

Other  work: 
Electricians 

Ceble  splicers 


CONSTROCTORS : 

Mechanics 

Helpers 

Helpers  (Prob.) 
GLAZIERS 
IRONMORKERS 
LABORERS 
LATHERS 

KAISLB  •  TERRAZtO  WORKERS 
PAIVTERSi 

New  Construction 

Maintenance 
PLASTERERS 


S«k 
Hwrty 
MUM 

rrtnw 
imiie 

$19,145 

11.01 

2.335 
2.32 

10.72 
15.46 
13.42 

1.60 
.07 

10.90 

2.00  + 
3-V10% 

17.70 
18.20 

2.00* 
3-5/10% 
2.00  + 
3-5/10% 

14.87 
70%JR 
SO%JR 
IS. 25 
11.02 
8.00 
10.72 
11.01 

3.29'fa 
3.294'a 

.02»b 
2.42 
1.04 
1.60 
2.32 

12.45 

11.65 
14.20 

.60 
.60 

^ 

PLUMBERS  C  PIPEFITTERS 
POWER  EQUIPMENT  OPERATOR: 
GROUP  1 

2 

3 

4 

5 

6 

7 

8 


13 
GROUP  2  9 

GMOUP  3  13 

GROUP  4  X3 

GMOUP  5  14 

GROUP  6  14 

CROUP  7  14 

GROUP  8  8, 

ROOFERS  I 
Roofers 

Roofer  helpers  renove 

old  roofing,  hustle 

■aterial  4  cleanup 

under  supervision  of 

journaynen  8, 

SHEET  METAL  WORKERS        17. 

SPRINKLER  FITTERS  15. 

TILE  SETTERS  15, 

TRUCK   DRIVERS  9. 

WELDERS   -   receive  rate 

prescribed  for  craft  perf- 

fominq  operation  to 

which  welding  is   inciderjtal 

Unlisted  classifications 
needed  for  work  not  in- 
cluded within  the  scope 
of  the  classifications 
listed  stay  be  added  after 
award  only  as  provided   in 
the  labor  standards  con- 
tract clauses    (29  CFR, 
5.S(a)  (l)(ii)). 


(8) 


12.90 


2.50 
2.50 
2.50 
2.50 
2.50 
2.50 
2.50 
2.50 

.20 


.20 
3.12+3! 

3.23 

1.70 
1.10 


PAID  HOLtPArS  FOR  ELEVATOR  CONSTRUCTORS  4  GLAZIERS 

A-New  Years'  Day;  B-Menorial  Day;  C-Inaependence  Dayi  D-Labor  Dayt 

E-Thanka9ivln9  Day»  F-the  Friday  after  Thanksgiving  Day;  G-Christaas 

osy 

FOOTNOTES  FOR  ELEVATOR  CONSTRUCTORS  4  GLAZIERS 

a  -  1st  6  roos.  -  none;  i   mos.  to  5  yrsT  -  6%;  over  S  yr«.  -  ••  of  basic 

hourly  rate;  Sevan  Paid  Holidays  A  thru  C 
b  -  5  days  paid  vacation;  Paid  Holidays  A,  C,  D,  E,  C  »  Good  Friday 

POWER  EQUIPMENT  OPERATORS  CLASSIFICATIONS  DEFINITIONS 

GR0UP_1   -  Crane,   all   typee;   derricks;   deck  winches    (i) :   Hi-Ho  t  similar 
typo  equipment;   three  dnia   (or  more)    stabilizers;    pulls,   all   types;   con- 
crete maxer  1  yd.   4  over;   all  paverei   ditching  or  trenching  machines    (track 
type);    mechanics  4  e<|uipa«nt  welders;   well  point  systeu,  hoist,    2  druM 
or  more;  hoist,    1  drun,   40  vertical  ft.  or  more;  scrapers;  bulldozers, 
rubber-tired  or  track,   other  than  farm-type;   scoopmobile;   motor  patrol; 
gradeall;    roller  on  hot  mix;    asphalt  paving  machines;    front  end  loaders, 
other  than  faria-type,   one  cubic  yard  or  over;   shovels  t  backhoes,   all 
types  4  equivalent  equipment;   piledriver  operator;   side  boom  cats;   boom 

+  T;JS  L^';'?'',''^Lff^^*"?^f;   *"'*"y  pickers    (all  types);   dredges;    founda- 
tion drill   locomotives    (all   types);   motorized  street  sweepers    (self-pro- 

^EI,,i  ,''■   ?"?"  °**'   ?••'   P"^    (internal  combustion  engine  power*d) 

^"O";  ^  -  *  <!'""  »  'ingle  drum  stabilizers;    front  end  loaders  under  I  cubic 
yard:A-fra»  truck  when  handling  steel  or  pipe;    finishing  machines   (con- 
crete) ;    power   subgradars;    2  tractors    (crawler  type);    1  drum  hoist  under  40 
vertical    ft.;    fireman;    concrete   spreader;    pugmill  op.;    bituminous  distribute; 
on  surface  treatment   4  equivalent   equipment;    bull    floats   4   equivalent  eouip- 
ment;    Job  greaseman;   work   boats,    not   requiring   licensed  ops.;    inboard  »" 
outboard  motored  crew  boats;    concrete  mixer  under  1  yd.;   spray  curing 
machines;    rollers  on  subgrads;   1  ait  compressor  over  125  cu.   ft.;    form 
graders;   asphalt   finisher  screedman;   pump  over  4   inches;   scale  ops;   crusher 
ops.;   concrete  jointing  machines;   concrete  saw;   tack  machines   4  equivalent 
equipment;    pumpcrete;    electric  elevator    (inside);    oiler  drivers;    farm-type, 
rubber-tired  tractor,   with  attachments,   except  backhoes;   Kolum  buff  « 
!!*^"ii*'  •''"*^P~"''    '""^   ^^"•'    ^°  '*»»  capacity  4  under;   mechanic  helper, 
oaten  plant  op.;   oiler  on  crane  using  air   to  drive  piles,    fireman  operating 
steam  valve,    unit  ops.;    fireman;    mixers    (1  sack   under);    oiler;    oiler-com- 
pressor op.»   oiler-driver  on  motor  crane;    oiler- frieman;    pume   (under  3" 
suction);   scale  op.;  water  blast  pump;  welding  machine 

^K)W  3  -  Op.   on  crane  60  to  99  tons;   crane  w/boom  100   ft.   to  149   ft. 

SgSy;  *   -  Op-   on  cr«n«  100  to  125   tons;    crane  w/boom  150   ft.   to  224  ft. 

g»OUP   5  -  Op.   on  crane   126   to  200    tons 

?"°"P  S  "  °^'   °"  '^'•"*  *°^   '"  ^""'   ">"•>   "•"•  w/bOM  225  ft.   to  299  ft. 
SKH£  I  '  ^f'   '"  "'""•  "*•'  ^00  tons*   crane  w/boo«   300   ft.   4  over 
9BOUP  8  -  Oiler 


(9) 
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Friday 

August  30,  1985 


Part  IV 


Environmental 
Protection  Agency 

40  CFR  Part  86 

Control  of  Air  Pollution  From  Mew  Motor 
Vehicles  and  New  Motor  Vehicle  Engines: 
Nonconformance  Penalties  for  Heavy- 
Duty  Engines  and  Heavy-Duty  Vehicles, 
Including  Light-Duty  Trucks;  Final  and 
Proposed  Rules 


35374  Federal  Register  /  Vol.  50,  No.  169  /  Friday.  August  30.  1985  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  88 
[FRL-2869-1] 

Control  of  Air  Pollution  From  New 
Motor  Vefiides  and  New  Motor  Veliicie 
Engines;  Nonconformance  Penaltiea 
for  Heavy-Outy  Engines  and  Heavy- 
Duty  Vehicles,  Including  Ught-Outy 
Trudcs 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  is  promulgating  the 
generic  aspects  of  a  nonconformance 
penalty  (NCP)  rule.  The  NCP  will  allow 
a  manufacturer  of  heavy-duty  engines 
(HDEs)  or  heavy-duty  vehicles  (HDVs) 
whose  engines  or  vehicles  fail  to 
conform  with  certain  applicable 
emission  standards,  but  which  do  not 
exceed  a  designated  upper  limit,  to  be 
issued  a  certificate  of  conformity  upon 
payment  of  a  monetary  penalty.  An 
"upper  limit"  is  an  emission  level, 
established  by  regulation  and 
appropriate  to  a  specific  pollutant, 
above  which  an  liDE  or  HDV  cannot  be 
certified. 

This  rule  specifies  the  criteria  for  the 
availability  of  NCPs.  the  method  of 
establishing  upper  limits,  a  testing 
program  called  Production  CompUance 
Auditing  (PCA),  a  penalty  formula  to 
determine  the  dollar  amount  pf  the  NCP 
and  other  general  aspects  of  an  NCP 
rule.  Specific  upper  limits  and  penalty 
rates  to  be  used  in  the  penalty  formula 
are  proposed  in  a  separate  rulemaking 
published  elsewhere  in  this  issue. 

This  rule  is  the  result  of  an  innovative 
rulemaking  process  called  Regulatory 
Negotiation,  the  concept  of  which  is  to 
allow  the  parties  interested  in  or 
affected  by  the  outcome  of  the  rule  an 
opportimity  to  participate  in  its 
development  through  face-to-face 
negotiations.  This  rule,  which  was 
proposed  in  50  FR  9204  (March  6, 1985), 
is  based  upon  the  consensus  that  was 
reached  during  the  Regulatory 
Negotiation  process.  This  is  EPA's  first 
completed  rulemaking  under  this  new 
regulatory  process. 

Regulations  affected  by  this 
rulemaking  are  codified  in  Subparts  A,  K 
and  L  of  40  CFR  Part  86. 
EFFECnvc  date:  September  30, 1985. 
AOORCSS:  Public  Docket:  Copies  of 
materials  relevant  to  this  rulemaking 
proceeding  are  contained  in  Public 
Docket  EN-85-02  at  the  Central  Docket 
Section  of  the  U.S.  Environmental 
Protection  Agency,  West  Tower  Lobby/ 


Gallery  1. 401  M  Street.  S.W.. 
Washington,  D.C.  20460,  and  are 
available  for  review  between  the  hours 
of  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Montgomery  or  Mr.  Claude 
Magnuson,  Manufacturers  Operations 
Division  [EN-340F],  Environmental 
Protection  Agency,  401  M  Street.  S.W.. 
Washington.  D.C.  20460.  Telephone: 
(202)  382-2487  or  (202)  382-2547. 

SUPPLEMENTARY  INFORMATION 

A.  Statutory  Authority 

Section  206(g)  of  the  Clean  Air  Act 
(the  Act).  42  U.S.C.  7525(g).  requires  EPA 
to  issue  a  certificate  of  conformity  for 
any  class  or  category  of  heavy-duty 
vehicles  or  engines  which  exceeds  a 
section  202(a)  emissions  standard,  but 
does  not  exceed  an  upper  limit 
associated  with  that  standard,  if  the 
manufacturer  pays  a  nonconformance 
penalty  (NCP)  established  by 
rulemaking.  In  placing  section  206(g)  in 
the  Clean  Air  Act  amendments  of  1977, 
Congress  intended  NCPs  as  a  response 
to  perceived  problems  with  technology- 
forcing  heavy-duty  emissions 
standards. '  Following  International 
Harvester  v.  Ruckelshaus,  478  F.2d  615 
p.C.  Cir.  1973),  Congress  realized  the 
dilemma  that  technology-forcing 
standards  were  likely  to  cause.  If  strict 
standards  were  maintained,  then  some 
manufactiirers  (technological  laggards) 
might  be  unable  to  comply  initially  and 
would  be  forced  out  of  the  marketplace. 
NCPs  were  intended  to  remedy  this 
potential  problem;  the  laggards  would 
have  a  temporary  alternative  to  permit 
them  to  sell  their  engines  or  vehicles 
through  payment  of  a  penalty,  yet 
leaders  would  not  suffer  an  economic 
disadvantage  compared  to 
nonconforming  manufacturers,  because 
the  NCP  would  be  based,  in  part,  on  the 
amount  of  money  the  laggard  and  his 
customer  saved  from  the  nonconforming 
engine  or  vehicle. 

Under  section  206(g)(1).  NCPs  may  be 
offered  for  heavy-duty  vehicles  (HDVs) 
and  heavy-duty  engines  (HDEs).  which 
are  engines  to  be  installed  in  heavy-duty 
vehicles.  HDVs  are  defined  by  section 
202(b)(3)(C)  as  vehicles  in  excess  of  6000 
pounds  gross  vehicle  weight  (GVW). 
They  include  the  part  of  the  light-duty 
truck  (LDT)  class  between  6001  and  8500 
pounds  GVW — the  heavy  lig^t-duty 
trucks.  The  penalty  may  vary  by 


'  The  axidence  of  NCPs.  howcvar.  wiU  not  chang* 
the  criteria  under  which  the  standardt  have  iMen 
and  will  be  act  under  aection  202. 


pollutant  and  by  class  or  category  of 
vehicle  or  engine. 

Section  206(g)(3)  requires  NCPs  to  be 
designed  so  as  to: 

•  Increase  with  the  degree  of 
emission  nonconformity; 

•  Increase  periodically  to  provide 
incentive  for  nonconforming 
manufacturers  to  achieve  the  emission 
standards;  and 

•  Remove  any  competitive 
disadvantage  to  conforming 
manufacturers. 

Section  206(g)  authorizes  EPA  to 
require  testing  of  production  vehicles  or 
engines  in  order  to  determine  the 
emission  level  on  which  the  penalty  is 
based.  This  emission  level,  the 
"compliance  level,"  becomes  the 
benchmark  for  warranty  and  recall 
liability;  the  manufact;u*er  who  elects  to 
pay  an  NCP  may  be  responsible  for 
warranty  or  recall  liability  if  its  vehicle 
or  engine  exceeds  the  compliance  level 
in-use.  It  would  not  have  in-use 
warranty  or  recall  liability  for  emissions 
levels  above  the  standard  but  below  the 
compliance  level. 

However,  if  the  emission  level  of  a 
vehicle  or  engine  exceeds  the  upper 
limit  of  nonconformity,  the  vehicle  or 
engine  would  not  qualify  for  an  NCP 
under  section  206(g)  and  no  certificate  of 
conformity  could  be  issued  to  the 
manufacturer. 

B.  Previous  EPA  Rulemakings  Regarding 
Heavy-Duty  Engine  and  Light-Duty 
Truck  NCPs 

NCPs  were  previously  proposed  by 
EPA  in  two  separate  rulemakings.  An 
NCP  system  was  first  proposed  when 
EPA  proposed  HC  and  CO  standards  for 
1983  and  later  model  year  HDEs  (44  FR 
9464,  February  13. 1979).  A  generic  NCP 
formula  was  proposed,  based  on  the 
marginal  cost  of  bringing  a  "typical" 
HDE  into  compliance  when  its  emissions 
are  in  the  allowable  range  of 
nonconformity  (not  in  excess  of  the 
upper  limit).  Also  proposed  was  a 
system  of  Production  Compliance 
Auditing  (PCA)  to  measure  the 
compliance  levels  of  vehicles  and 
engines  which  may  qualify  for  NCPs. 
The  notice  stated  that  the  proposed 
hydrocarbon  (HC)  and  carbon  monoxide 
(CO)  emission  standards  for  HDEs  could 
probably  be  achieved  by  all 
manufacturers,  so  that  upper  limits 
would  be  set  equal  to  the  proposed 
standards,  and  NCPs  would  not  be 
offered  for  those  standards.  A  similar 
NCP/PCA  system  was  outlined  when 
EPA  proposed  HC  and  CO  standards  for 
1983  and  later  model  year  LDTs  (44  FR 
40784.  ]uly  12. 1979).  but  again,  specific 
NCPs  were  not  proposed. 
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In  adopting  the  final  HC  and  CO 
standards  for  both  HDEs  and  LDTs.  EPA 
stated  that  NCPs  would  be  offered  as 
part  of  a  separate  rulemaking  to  provide 
for  isolated  instances  where  compliance 
was  not  achieved.  However,  in  April. 
1981,  the  Administration  announced  a 
number  of  regulatory  relief  initiatives 
aimed  at  reducing  the  impact  of 
government  regulations  on  the 
automotive  industry.  One  element  of  this 
program  included  the  proposed  revision 
of  HC  and  CO  emission  standards  so 
that  catalysts  would  not  be  required  for 
heavy-duty  gasoline  engines.  Thus, 
NCPs  were  not  offered  for  the  final 
standards,  as  revised  in  1983  (48  FR 
1413. 1424.  January  12. 1963),  since  the 
Agency  believed  manufacturers  could 
generally  comply  with  the  revised 
standards.  However,  recognizing  that 
NCPs  may  be  necessary  for  some  future 
emissions  standards,  such  as  the  oxides 
of  nitrogen  (NOx)  and  partiaiLate 
standards  recently  promulgated  for  1988 
and  later  model  years  (50  FR  10606, 
March  15, 1985),  or  for  previously 
promulgated  standards  if  future 
standards  for  other  pollutants  makes 
compliance  with  existing  standards 
more  difficult,  EPA  published  the  Notice 
of  Proposed  Rulemaking  (NPRM)  for  this 
rule  earlier  this  year  (50  FR  9204.  March 
6, 1985). 

C  Generic  Rule 

This  rule  is  the  culmination  of  the 
generic  phase  (Phase  I)  of  the  current 
NCP  rulemaking.  During  this  generic 
phase.  EPA  is  promulgating  regulations 
concerning  when  NCPs  will  be  made 
available  for  emissions  standards,  how 
upper  limits  will  be  chosen,  the  general 
formula  for  calculating  the  penalties, 
and  procedures  for  testing  the  degree  of 
emissions  nonconformity.  This  final  rule 
adopts,  in  most  respects,  the  proposed 
generic  rule.  In  Phase  II,  EPA  will  apply 
the  Phase  I  concepts  to  determine 
particular  emissions  standards  for 
which  NCPs  will  be  available,  specific 
upper  limits,  and  numerical  values  for 
the  variables  in  the  penalty  formula  for 
particular  subclasses  of  engines. 
Subsequent  phases  will  repeat  this 
process  as  necessary  for  other  future 
standards. 

Under  the  schedule  set  by  a  federal 
district  court  order  in  Natural  Resources 
Defense  Council  v.  Ruckelshaus.  No.  84- 
758  (D.D.C.  Sept,  14, 1984),  EPA  will 
publish  this  generic  final  rule  and  the 
Phase  n  NPRM  by  August  31, 1985,  and 
the  Phase  II  final  rule  by  December  31. 
1985. 

D.  Public  PartkifMitioo 

This  rule  is  a  resuU  of  an  innovative 
rulemaking  process  called  regulatory 


negotiation,  whidi  allows  the  parties 
interested  in  or  affected  by  the  outcome 
of  the  proposed  rule  an  opportunity  to 
participate  in  the  rule's  development 
through  face-to-face  negotiations.  This 
rule  is  based  largely  upon  the  consensus 
that  was  reached  during  the  regulatory 
negotiation  process  prior  to  the 
proposal  This  is  EPA's  first  completed 
rulemaking  under  this  new  regulatory 
process. 

Participants  in  the  negotiations 
included  heavy-duty  vehicle  and  engine 
manufacturers,  representatives  of  state 
air  pollution  control  programs,  an 
environmental  organization,  industry 
trade  associations  and  EPA. 

During  the  time  that  was  available  for 
public  comment  on  the  NPRM.  a  total  of 
thirteen  organizations  presented  written 
and/or  oral  comments.  Seven  were 
heavy-duty  vehicle  or  engine 
manufacturers,  three  were  industry 
trade  associations,  two  were  state  air 
pollution  control  programs  and  one  was 
an  environmental  organization. 

Several  of  the  participants  in  the 
negotiations  commented  that  EPA 
shmild  use  the  regulatory  negotiation 
process  for  the  Phase  11  NCP  rulemaking. 
Due  to  the  court-ordered  deadline  of 
August  31. 1985  for  publication  of  the 
Phase  II  proposal,  however,  there  is 
insufficient  time  to  use  the  regulatory 
negotiation  process. 

E.  Discussion  of  Final  Rule  and 
Comments 

This  final  rule  adopts  most  of  the 
proposed  provisions  for  the  reasons 
stated  in  the  NPRM.  EPA  will  not 
discuss  in  this  notice  all  of  the 
provisions  of  the  rule.  Instead,  EPA  will 
discuss  only  the  most  significant 
provisions,  or  those  that  have  been 
significantly  revised  or  that  were 
criticized  in  comments. 

1.  Availability  Criteria 

This  generic  riile  imposes  three 
conditions,  as  proposed,  that  must  be 
met  before  NCPs  will  be  made  available: 
an  emission  standard  must  become 
more  dificult  to  meet,  either  because  the 
standard  itself  has  become  more 
stringent  or  because  compliance  vvith  it 
has  been  made  more  difHcult  because  of 
another  standard  which  has  become 
more  stringent;  EPA  must  find  that 
substantial  work  is  necessary  to  meet 
the  standard;  and  EPA  must  determine 
that  there  is  likely  to  be  a  technological 
laggard. 

The  possibility  of  a  technological 
laggard  is  a  key  concept  in  the  NCP 
availability  scheme.  Congress  intended 
that  EPA  limit  the  availability  of  NCPs 
to  sihiations  where  tfiere  9X9  licely  to  be 
technological  laggards.  One  purpose  of 


section  206(g)  was  to  avoid,  at  least 
temporarily,  the  problem  of 
technological  laggards  being  driven  o«t 
of  the  market  be<»use  of  their  inabihty 
to  meet  technology-fordng  emissions 
standards.  Thus,  the  existence  of  NCPs 
presupposes  the  existence  of  a  potential 
laggard.  If  laggards  are  not  anticipated, 
then  an  upper  limit  may  be  set  equal  to 
the  standard  and  NCPs  need  not  be 
offered. 

The  Engine  Manufacturers 
Association  (EMA)  and  Onan 
Corporation  cmnmented  that  EPA 
should  accept  a  manufacturer's  daim 
that  it  cannot  comply  as  prima  fade 
evidence  that  there  is  likely  to  be  a 
technological  laggard.  Of  course,  arhea 
considering  wliether  to  make  an  NCP    ' 
available,  EPA  intends  to  seek 
comments  on  the  likelihood  that  tbere 
will  be  a  laggard  and  will  accord  rented 
to  a  manufacturer's  claim.  However,  as 
the  Agoicy  made  dear  during  the 
negotiations.  Q>A  does  not  have  the 
burden  of  disproving  the  manufactarer's 
claim.  Tlie  regulatory  negotiation 
consensus  document  stated  that  an  NOP 
will  be  made  avaUable  only  when  "EPA 
finds  .  .  .  that  there  is  likely  to  be  a 
technological  laggard"  (emphasis 
added).  Because  the  manufiacturer  has 
superior  access  to  data  for 
developmental  emissions  control 
technology,  the  Agency  believes  that  U 
must  be  the  manufacturer's 
responsibility  to  tnppoit  «my  claim  that 
there  will  be  a  teclmological  laggard  and 
not  EPA's  responsibility  to  disprove  the 
manufacturer's  daim.  Accoidin^y.  EPA 
chooses  to  adopt  the  provision  as 
proposed,  and  refect  the  comments. 

In  the  proposal  EPA  requested 
comments  on  whether  it  could  offer 
NCPs  for  evaporative  rmissinn 
standards  for  heavy-duty  vehicles  in  ■ 
excess  of  8,500  pounds  GVWR.  without 
departing  from  tiie  consensus 
agreement  Ail  commenters  stated  that 
the  EPA  proposal  was  correct  in  making 
NCPs  potentially  available  for  these 
heavy-duty  vehicles.  Accordingly,  this 
rule  confinns  that  NCPs  may  be  made 
available  in  the  future  for  evaporative 
emissons  from  such  vehides. 

Another  issue  raised  in  the  NFKM 
was  whether  vehicles  or  engines  wbidi 
qualify  as  HDVs  on  the  basis  of  v^de 
frontal  area  greater  than  45  square  feet 
could  qualify  for  NCPs.  even  though 
they  are  under  tjOOO  pounds  GVWR. 
Onan  Corporation  stated  that  vehicles 
with  greater  than  45  square  feet  frtmtal 
area  or  engines  to  be  installed  in  s«idi 
vehidet  should  qualify  for  NCPs  so  that 
nonconforming  engines  could  be 
installed  in  a  greater  range  of  vehkie 
chassis.  However.  EPA  aB«es  witk  &m 


35376  Federal  RegistT  /  Vol.  50,  No.  169  /  Friday.  August  30.  1985  /  Rules  and  Regulations 


comment  of  the  Manufacturers  of 
Emission  Controls  Association  (MECA), 
which  stated  that  sections  202(b)(3)(C) 
and  206(g)  of  the  Act  require  that  a 
vehicle /engine  combination  must 
exceed  6.000  poimds  GVWR  to  be 
considered  heavy-duty  and,  thus, 
eligible  for  an  NCR  Thus,  NCPs  will  not 
be  available  for  vehicles  which  exceed 
45  square  feet  frontal  area,  but  not  6,000 
pounds  GVWR. 

Once  EPA  makes  NCPs  for  a  given 
pollutant  avGiilable  for  any  subclass  or 
other  group,  they  may  be  used  by  any 
manufacturer  for  its  vehicles  or  engines 
in  that  category,  with  the  exception  of 
nonconforming  vehicles  or  engines 
imported  under  40  CFR  Pa^  85,  Subpart 
P.  When  a  manufacturer  decides  to  pay 
an  NOP,  no  judgments  will  be  made 
about  whether  the  manufacturer  is 
motivated  by  economic  rather  than 
technological  reasons.  The  penalty 
formula,  as  discussed  below,  has  been 
designed  to  remove  the  economic 
advantage  for  nonconformance  and,  by 
doing  so,  obviates  the  need  for  making 
difficult  determinations  of  subjective 
intent 

If  NCPs  are  appropriate,  they  will 
generally  be  made  available  concurrent 
with  a  promulgation  or  revision  of 
emission  standards.  But  as  EPA  stated 
in  the  NPRM.  "when  this  is  not  feasible 
or  appropriate,  the  NCPs  will  be 
published  subsequent  to  the 
promulgation  of  the  new  standards."  50 
FR  9204.  9206  (March  6. 1985). 

Concerning  availability  of  NCPs  as  a 
remedy  for  in-use  nonconformities,  EMA 
and  General  Motors  Corporation  (GM] 
protested  the  Agency's  statement  in  the 
proposal  that  "NCPs  are  not  available  to 
a  manufacturer  in  Ueu  of  recalling 
engines  or  vehicles  due  to  in-use 
nonconformities."  Both  argued  that  this 
issue  is  specific,  not  generic,  and  thus 
should  be  addressed  in  Phase  II  of  the 
NCP  rulemaking.  Furthermore,  they 
claimed  that  this  statement  in  the  Phase 
I  NPRM  was  offered  without  adequate 
explanation.  However,  EPA  repeatedly 
emphasized  during  the  regulatory 
negotiation  process  that  Congress 
clearly  intended  NCPs  solely  as  a 
remedy  for  problems  with  obtaining  or 
retaining  certificates  of  conformity.  In 
describing  NCPs,  section  206(g)(l]  states 
that  "a  certificate  of  conformity  .  .  . 
shall  not  be  suspended  or  revoked"  if  a 
manufacturer  pays  NCPs  on  the 
nonconforming  vehicles  or  engines. 
Similarly,  the  legislative  history  of 
section  206(g)  only  discusses  NCPs  as  a 
means  of  avoiding  denial  suspension,  or 
revocation  of  a  certificate  of  conformity. 
See  H.R.  Rep.  No.  95-294  gsth  Cong..  1st 
Sess.  275-76  (1977);  Conference  Report, 


H.R.  Rep.  No.  95-564  95th  Cong.,  1st 
Sess.  163  (1977).  A  Cf.-rtificate  of 
conformity  only  permits  a  manufacturer 
to  put  a  vehicle  or  engine  into  the  stream 
of  commerce.  See  section  203(a)(1). 
Since  an  in-use  problem  would  normally 
not  affect  the  certificate  of  conformity, 
NCPs  were  not  intended  to  be  available 
to  remedy  in-use  problems.  Accordingly, 
EPA  concludes  that  there  is  no  authority 
under  section  206(g)  to  offer  NCPs  for  in- 
use  vehicles  and  that  this  is  clearly  a 
generic  issue  appropriate  for  resolution 
in  Phase  I.  For  similar  reasons,  EPA  will 
not  permit  NCPs  for  vehicles  or  engines 
produced  prior  to  an  SEA  failure  [see 
infra). 

Z  Upper  Limifs 

An  upper  limit  is  an  emission  level, 
established  by  regulation  and 
appropriate  to  a  specific  HDE  or  HDV 
pollutant,  above  which  NCPs  are  not 
available  and  an  HDE  or  HDV 
configuration  cannot  be  certified  or 
introduced  into  commerce.  In  effect,  this 
limits  the  magnitude  of  the  overall  effect 
on  air  quality  this  might  result  from  use 
of  NCPs  and.  in  all  cases,  prevents  the 
introduction  into  commerce  of  grossly 
polluting  engines  or  vehicles.  Section 
206(g)(2)  of  the  Clean  Air  Act  refers  to 
the  upper  limit  as  a  percentage  above 
the  emission  standard,  set  by  regulation, 
that  corresponds  to  an  emission  level 
EPA  determines  to  be  "practicable." 

EPA  intends  to  set  each  upper  limit  at 
an  emission  level  that  should  be 
achievable  by  all  manufacturers, 
including  technological  laggards.  EPA 
proposed  that  when  an  emission 
standard  is  changed  and  becomes  more 
stringent  than  the  prior  emission 
standard,  the  upper  limit  for  the  new 
emission  standard  be  the  prior  emission 
standard,  when  one  existed.  EPA 
requested  comments  on  whether  Ais 
should  always  be  the  case.  The  NPRM 
also  proposed  that  in  cases  where  there 
is  no  prior  standard,  the  upper  limit 
would  be  set  by  EPA  through  the 
rulemaking  process. 

Mack  Trucks  supported  the  concept 
that  the  prior  emission  standard,  where 
there  is  one,  should  always  be  the  upper 
limit.  MECA  commented  that  it  is 
opposed  to  setting  the  upper  limit  above 
the  old  standard  simply  to  facilitate  the 
emissions  averaging  program. 

Several  manufacturers,  however, 
commented  that  the  upper  limit  for  an 
emission  standard  should  be  the  prior 
emission  standard,  except  that  it  should 
not  be  more  stringent  than  the 
corresponding  upper  limit  (i.e.,  the 
family  emission  limit),  if  there  is  one,  for 
emissions  averaging  purposes  (e.g.,  for 
particulate  emissions,  50  FR  10607).  GM 
commented  that  it  would  be  too 


confusing  for  a  manufacturer  to  be 
potentially  subject  to  different  upper 
limits  for  the  same  pollutant  in  the  NCP 
program  and  the  emission  averaging 
program. 

The  California  Air  Resources  Board 
(CARB)  commented  that  the  upper  limit 
for  an  unchanged  emission  standard 
that  becomes  more  difficult  to  meet  due 
to  a  change  in  another  standard  should 
not  be  the  prior  emission  standard. 
CARB  suggested  that  the  upper  limit  in 
this  situation  should  be  determined  by 
EPA  based  on  the  degree  by  which  the 
unchanged  emission  standard  has 
become  more  stringent. 

EPA  has  considered  all  comments 
received  on  this  issue  and  has  decided 
that  the  upper  limit  for  standards 
tightened  either  by  regulation  or  by 
operation  of  another  standard  will  be 
the  prior  emission  standard,  when  one 
existed  When  an  emission  standard  is 
promulgated  for  a  pollutant  that  had  no 
prior  emission  standard,  the  upper  limit 
will  be  determined  by  EPA  through 
rulemaking.  In  the  limited  circumstances 
where  a  manufacturer  participates  in  the 
emissions  averaging  program  and 
carries  over  certification  of  an  engine 
family  from  the  prior  model  year,  the 
upper  limit  for  that  engine  family  will  be 
the  family  emission  limit  of  the  prior 
model  year,  provided  that  the  family 
emission  limit  was  above  the  prior 
emission  standard. 

EPA  reached  these  decisions  because 
it  believes  that  if  NCPs  are  available,  a 
manufacturer  should  not  be  forced  to 
immediately  remove  an  HDE  or  HDV 
from  the  market  when  an  emission 
staildard  becomes  more  stringent. 
Therefore,  the  upper  limit  for  a  standard 
should  be  set  at  a  level  that  is 
reasonably  achievable  by  all 
manufacturers  with  vehicles  in  the 
relevant  class.  For  standards  tightened 
by  regulation,  the  prior  emission 
standard  or  family  emission  limit,  when 
it  exists,  represents  such  a  level,  since 
manufacturers  certified  their  vehicles  to 
that  standard  or  limit  in  the  past.  For 
standards  tightened  by  operation  of 
another  standard,  the  previous  standard 
will  not  necessarily  represent  such  a 
level,  as  manufacturers  did  not  in  the 
past  have  to  meet  the  prior  standard  and 
the  standard  whose  operation  has 
tightened  the  current  standard. 
However,  EPA  believes  that  in  practice 
the  prior  standard  should  be 
achieveable  in  almost  all  cases  and  thus 
adopts  the  consensus  approach  to 
setting  the  upper  limit  for  standards 
tightened  by  operation  of  another 
standard.  As  for  identifying  an  upper 
limit  more  stringent  than  the  prior 
standard,  as  suggested  by  GARB,  EPA 
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believes  that  it  would  often  be  very 
di^icult  to  identify  such  a  limit  that  all 
manufacturers  could  meet,  considering 
the  number  and  variety  of  vehicle 
models  potentially  involved.  Because  of 
the  administrative  burden  and  risk  of 
noncompliance  associated  with  setting 
an  upper  limit  somewhere  below  the 
previous  standard.  EPA  rejects  such  an 
approach. 

With  the  exception  noted  above  for 
averaged  engine  families  carried  over 
into  the  current  model  year,  EPA  is 
uncertain  how  the  NCP  program  and  the 
emissions  averaging  program  will  relate. 
However.  EPA  at  this  time  agrees  in 
general  with  MECA's  comment  that  the 
NCP  upper  limit  should  not  be  set  above 
the  prior  emission  standard  simply  to 
facilitate  the  combining  of  NCPs  and 
emissions  averaging.  Moreover.  EPA 
does  not  agree  with  GM's  comment  that 
being  potentially  subject  to  different 
upper  limits  for  the  same  pollutant  under 
these  two  programs  would  be  too 
confusing  for  manufacturers.  Therefore, 
the  Agency  has  decided  not  to  set  the 
NCP  upper  limit  at  a  level  above  the 
prior  emission  limit,  except  in  the  case 
of  averaged  engine  families  carried  over 
into  the  current  model  year. 

3.  Implementation  Scheme 

a.  Production  CompUance  Auditing 

As  proposed,  before  a  manufacturer 
can  pay  an  NCP  for  the  introduction  into 
commerce  of  nonconforming  engines  or 
vehicles,  it  would  have  to  perform  a 
Production  Compliance  Audit  (PCA)  to 
determine  the  emission  levels  that  are 
being  emitted  by  those  production 
engines  or  vehicles.  A  manufactiu-er  can 
elect  to  conduct  a  PCA  following  the 
failure  of  engines  or  vehicles  to  conform 
with  emission  requirements  during 
certification  testing  or  Selective 
Enforcement  Audit  (SEA)  testing  or 
following  a  production  running  change, 
provided  that  certain  conditions, 
discussed  below,  are  met. 

The  purpose  of  a  PCA  is  to  establish 
"compliance  levels"  for  the  pollutants 
for  which  the  NCPs  have  been  elected. 
The  compliance  level  is  somewhat 
analogous  to  the  Acceptable  Quality 
Level  in  EPA's  existing  production  line 
SEA  testing  program  (40  CFR  Part  88. 
Subpart  K).  The  compliance  level  is  a 
value  derived  from  the  PCA  test  results 
and  set  so  that  40  percent  of  the  HDEs 
or  HDVs  tested  have  emission  levels 
greater  than  that  value;  that  is,  the 
compliance  level  marks  the  60th 
percentile  of  the  emissions  distribution 
of  these  HDEs  or  HDVs.» 


As  discussed  previously,  the  PCA 
compliance  level  is  used  to  determine 
the  size  of  an  NCP  penalty  and.  if  the 
vehicles  are  introduced  into  commerce 
and  the  penalty  is  paid,  the  compliance 
level  becomes  the  level  at  which  the 
manufacturer  may  incur  warranty  and 
recall  liability  for  engines  and  vehicles 
which  are  subsequently  found  to  exceed 
that  level  during  their  useful  lives.*  The 
compliance  level  is  rounded  to  the  same 
number  of  significant  figures  contained 
in  the  applicable  standard  in  accordance 
with  ASTM  E29-69. 

The  PCA  is  also  used  to  determine 
whether  the  emission  levels  for  the 
pollutants  for  which  the  PCA  was 
initiated  are  in  excess  of  the  associated 
upper  limit.  If  a  compliance  level  is 
determined  to  be  in  excess  of  the  upper 
limit  for  the  applicable  emission 
standard,  NCPs  would  not  be  available. 

As  proposed,  EPA  is  promulgating 
three  alternative  sampling  plans  that 
would  establish  the  comphance  level(s) 
during  PCA  testing:  the  primary 
sampling  plan  and  two  optional  reduced 
sampling  plans. 

The  primary  sampling  plan  is  a  non- 
parametric  test  (i.e.,  not  dependent  on 
emission  distribution)  which  requires 
the  testing  of  at  least  24  engines  or 
vehicles.  The  emission  test  results  from 
the  PCA  are  ranked  in  order  from  the 
lowest  to  the  highest  values,  and  the  test 
result  of  the  sequence  number 
determined  from  Table  1  of  Appendix 
XII  of  this  rule  becomes  the  compliance 
level.  This  test  result  approximates  the 
60th  percentile  points.  This  is  a  variation 
of  the  testing  plan  EPA  proposed  in  44 
FR  9490  (February  13, 1979)  and  44  FR 
40826  (July  12, 1979). 

EPA  is  also  promulgating  two  optional 
sampling  plans;  the  flxed  reduced 
sampling  plan  and  the  sequential 
reduced  sampling  plan.  These  reduced 
sampling  plans,  which  require  fewer 
tests,  are  being  promulgated  to 
acconunodate  small  volume 
manufacturers  or  manufacturers  with 
high  testing  costs,  although  any 
manufacturer  may  use  either  of  them. 
Each  reduced  sampling  plan  is  a 
parametric  test  (i.e.,  assuming  a  normal 
emission  distribution)  with  a  sample 


■  Of  courae  any  Individual  HDEa  or  HDVs  whoM 
emiwioni  during  the  PCA  letting  exceed  the 


ultimate  compliance  level  (the  SOth  percentile) 
would  not  be  covered  by  a  certificate  and  could  not 
be  aold  until  they  are  brought  into  conformity  with 
the  compliance  level 

'  In  eisence.  the  compliance  level  contained  in  the 
certificate  under  which  such  In-use  engine*  or 
vehicle*  were  (old  I*  equivalent  to  an  emi*«ion 
•tandard  for  thote  engine*  or  vehicle*.  It  will 
remain  in  effect  during  the  entire  uaeful  live*  of 
those  engine*  or  vehicle*  and  be  applicable  to  them 
for  warranty  and  recall  purpoae*.  even  though  (a* 
diicuMed  below)  another  compliance  level  may  be 
set  *ub*equently  for  engine*  or  vehicle*  of  the  same 
family  produced  later. 


size  of  less  than  24  engines  or  vehicles. 
In  both  cases,  the  compliance  level  js 
equal  to  the  value  of  X+Ks,  where  X  is 
the  mean  of  a  sample  of  emission  test 
results,  s  is  the  sample  standard 
deviation,  and  K  is  a  factor  that 
provides  for  the  additional  protection 
against  underestimation  required  by 
EPA  for  a  test  sample  size  less  than  24. 
The  value  of  K  depends  upon  the  sample 
size  and  decreases,  approaching  a 
constant,  as  the  sample  size  increases. 
Due  to  the  smaller  test  sample  and  the 
assumption  of  a  normal  emission 
distribution,  the  reduced  sampling  plans 
are  likely  to  result  in  a  somewhat  higher 
compliance  level  than  the  primary 
sampling  plan.  Thus,  the  reduced 
sampling  plans  give  the  manufacturer 
the  option  of  a  reduced  testing  burden  at 
the  expense  of  a  penalty  per  engine  that 
is  likely  to  be  higher  than  that 
determined  using  the  primary  sampling 
plan. 

A  manufacturer  that  elects  to  use  the 
fixed  reduced  sampling  plan  has  the 
option  to  choose  a  sample  size  between 
3  and  23  engines  or  vehicles.  However, 
that  specific  sample  size  must  be 
selected  prior  to  the  start  of  testing.  For 
values  of  K  that  correspond  to  a  specific 
sample  size  using  this  sampling  plan,  see 
Table  2  of  Appendix  XD  of  the 
regulations. 

A  manufactiu«r  that  elects  to  use  the 
sequential  reduced  sampling  plan  has 
the  option  to  choose  a  sample  size 
between  4  and  20  engines  or  vehicles, 
provided  that  the  sample  size  is  a 
multiple  of  4  (i.e.,  4.  8, 12, 16  or  20).  After 
the  manufacturer  tests  the  engines  or 
vehicles  of  the  selected  sample  size  and 
determines  the  compliance  level  it  has 
the  option  to  continue  testing,  in 
multiples  of  4  engines  or  vehicles  up  to 
the  maximum  sample  size  of  20.  to 
revise  the  initially  determined 
compliance  level.  For  values  of  K  that 
correspond  to  the  five  possible  sample 
sizes  using  this  sampling  plan,  see  Table 
3  of  Appendix  Xn  of  the  regulations. 

As  noted,  a  manufacturer  has  the 
option  to  choose  any  of  the  three 
sampling  plans.  EPA  proposed  that  once 
PCA  testing  began,  the  manufacturer 
would  not  be  able  to  change  sampling 
plans.  EPA  requested  comments  on 
whether  a  manufacturer  should  be 
allowed  the  option  of  changing  to  the 
primary  (non-parametric)  sampling  plan 
during  the  course  of  testing  under  either 
optional  (parametric)  sampling  plan. 
Several  manufacturers  commented  that 
they  should  be  allowed  this  option 
because  the  primary  sampling  plan 
provides  the  most  representative 
measure  of  the  compliance  level.  EPA 
agrees  with  these  comments  and  their 
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rationale  and.  accordingly,  will  allow 
this  option. 

One  manufacturer  conunented  that 
EPA  should  also  allow  a  manufacturer 
to  test  engines/vehicles  sequentially 
when  using  the  Hxed  reduced  sampling 
plan.  EPA  rejects  this  concept  because  it 
has  already  provided  a  sequential 
sampling  plan  and,  by  definition,  the 
fixed  reduced  sampling  plan  is  not  valid 
when  testing  sequentially. 

Following  selection  of  the  sampling 
plan,  and  of  the  specific  sample  size  if  a 
reduced  sampling  plan  is  elected,  an 
appropriate  sample  of  engines  or 
vehicles  is  then  drawn  at  random  from 
the  production  line  or  storage  lot  and 
tested.  The  sample  may  be  drawn  all  at 
one  time,  in  groups,  or  as  needed  for 
testing  provided  that  the  testing 
requirements,  as  specified  in  these 
regulations,  are  satisfied. 

Several  manufacturers  commented 
that  they  should  b«  allowed  the  option  to 
choose  a  compliance  level  higher  than 
that  calcdated  in  the  PCA  so  that  they 
could  mitigate  their  in-use  hability  (i.e., 
they  would  use  a  higher  compliance 
level  as  a  "cushicm**  in  case  production 
vehicles  failed  to  meet  the  PCA  level  in- 
use).  The  Natural  Resources  Defense 
Ck)uncil  (NRDC)  expressed  opposition  to 
this  concept  EPA  is  also  opposed  to  this 
concept  and  has  not  provided  for  it 
because  it  would  allow  the  use  of  NCPs 
to  reduce  in-ose  liabihty  and.  as 
discussed  previously,  NCPs  are  not 
available  as  a  remedy  for  in-use 
nouconformance.  Furthermore.  EPA  is 
opposed  to  allowing  emissions  to 
exceed  levels  demonstrated  to  be 
achievable  in  the  PCA 

Several  manufacturers  also 
commented  that  they  should  be  allowed 
the  option  to  forego  PCA  testing  and 
choose  the  upper  limit  as  the  compliance 
level  if  certification  or  SEA  test  results 
show  conformance  with  the  upper  limit. 
EPA  will  not  allow  this.  The  Clean  Air 
Act  requires  that  the  NCP  be  based  on 
production  line  testing,  not  solely  on 
certification  results.  While  SEA  is  a 
production  line  test,  it  would  require 
more  tests  in  an  SEA  to  demonstrate 
conformance  to  the  upper  limit  than  is 
required  in  a  PCA  Hierefore.  if  enou^ 
teats  were  conducted  to  reach  a  decision 
during  an  SEA,  a  compliance  level  could 
be  determined  from  the  SEA  data  using 
one  of  three  PCA  sampling  plans 
without  further  testing.  The  fixed 
reduced  sampling  plan  only  requires  a 
minimun  of  three  tests.  In  this  manner, 
EPA  is  allowing  manufacturers  to  use 
the  SEA  data  to  establish  a  compliance 
level. 

A  revised  support  document  entitled 
"Ab  Analytical  Development  of 
Saii^>hng  Plans  for  Production 


Compliance  Auditing  of  Heavy-Duty 
Engines  and  Heavy-Duty  Vehicles"  is 
available  in  the  Public  Docket  for  this 
rulemaking.  This  document  e]q)lains  in 
greater  detail  the  three  PCA  sampling 
plana. 

b.  Certification  Failure 

If  an  HDE  or  HDV  manufacturer's 
certification  test  results  exceed  the 
emission  standard  for  a  particular 
pollutant,  but  do  not  exceed  the  upper 
limit  associated  with  that  pollutant,  the 
manufacturer  would  have  the  following 
alternatives:  remedy  the  noncomormity 
and  seek  certification,  elect  to  pay  an 
NCP,  or  not  certify.  If  the  manufacturer's 
certification  test  results  are  in  excess  of 
the  upper  limit,  of  coiu-se,  no  certificate 
would  be  offered  and  no  NCP  would  be 
made  available. 

As  proposed,  if  the  manufacturer 
elects  to  pay  an  NCP  and  otherwise 
complies  with  the  certification 
requirements,  a  qualified  certificate  will 
be  offered  to  enable  the  manufacturer  to 
introduce  engines  or  vehicles  into 
commerce  while  the  manufacturer  is 
expeditiously  conducting  PCA  testing  of 
those  engines  or  vehicles.  The  qualified 
certificate  will  require  payment  of  the 
NCP  based  on  the  result  of  PCA  testing. 
It  will  also  require  an  agreement  by  the 
holder  of  the  certificate  to  recall  all 
engines  or  vehicles  that  have  been 
introduced  into  commerce  under  that 
certificate,  without  Invoking  the 
requirements  of  section  207(c]  of  the 
Clean  Air  Act.  if  the  compliance  level 
established  during  the  PCA  exceeds  the 
upper  limit  Failure  oi  the  manufacturer 
to  implement  the  required  recall  or  to 
pay  the  NCP  in  a  timely  manner  (as 
discussed  below),  assuming  the 
compliance  level  is  below  the  upper 
limit,  would  result  in  voiding  of  the 
certificate  for  those  specific  engines  or 
vehicles  subject  to  nonpayment  or  to  the 
recall.  EMA  commented  that  all 
qualifications,  except  the  obligation  to 
pay  the  NCP,  should  be  removed  from 
the  certificate  if  the  compliance  level 
established  during  the  PCA  is  below  the 
upper  limit.  However,  since  the 
agreement  to  recall  engines  or  vehicles 
would  not  be  invoked  in  such  a  case, 
EPA  does  not  believe  that  a  new 
certificate  need  be  issued. 

EPA  proposed  that  the  qualified 
certificate  would  also  require  a 
manufacturer  to  agree  to  "any  other 
terms  and  conditions  the  Administrator 
may  require."  Several  manufacturers 
commented  that  EPA  should  not  require 
such  an  agreement  EPA  has  decided  to 
delete  this  requirement  for  an  agreement 
under  these  Subpart  L  regulations,  but 
points  out  that  under  existing 
certification  regulations.  40  CFR  86.067- 


30,  all  certificates  of  conformity  are 
issued  "upon  such  terms  as  the  (the 
Administrator]  may  deem  necessary  or 
appropriate  to  assure  that  any  new 
motor  vehicle  (or  new  motor  vehicle 
engine)  covered  by  the  certificate  will 
meet  the  requirements  of  the  Act  and  of 
this  part."  Thus,  the  proposed 
requirement  has  been  deleted  because 
EPA  already  has  all  the  authority  it 
needs  to  impose  appropriate  conditions. 

EPA  also  proposed  that  the  engine  or 
vehicle  configuration  tested  in  the  PCA 
be  the  one  which  was  unable  to  conform 
with  the  emission  standard  during 
certification  testing. 

The  PCA  will  be  promptly  initiated 
following  the  start  of  assembly  line 
production  of  those  engines  or  vehicles. 
Failure  of  a  manufacturer  to  initiate  the 
PCA  as  soon  as  practical  could  result  in 
a  suspension  of  the  qualified  certificate 
of  conformity.  The  proposed  regulatory 
language  indicates  that  the 
manufacturer  must  initiate  selection  of 
engines  or  vehicles  for  PCA  testing  no 
later  than  five  days  after  the  start  of 
assembly-line  production,  unless  that 
period  is  extended  by  the  Administrator. 
Onan  Corporation  commented  that  a 
manufacturer  that  depends  on  a 
contractor  laboratory  for  PCA  testing 
shouJd  be  granted  additional  time,  on 
request  to  initiate  the  PCA.  EPA  does 
not  believe  that  it  is  necessary  to  revise 
the  proposed  regulatory  language,  since 
it  already  allows  the  Administrator  to 
delay  the  start  of  the  PCA  whenever 
circumstances  meike  that  appropriate. 
Thus,  the  proposed  language  has  been 
incorporated  in  this  rule. 

In  addition,  as  proposed,  if  as  a  result 
of  the  PCA  the  compliance  level  is 
determined  to  be  at  or  below  the 
standard,  the  NCP  conditions  contained 
in  any  quahfied  certificate  will  be 
inapplicable  and  no  NCP  will  be  paid. 

c.  SEA  Failure 

A  manufactiirer  whose  HDEs  or  HDVs 
fail  an  SEA  with  respect  to  a  pollutant 
standard  for  which  an  upper  limit  has 
been  provided,  but  do  not  fail  with 
respect  to  that  upper  limit  has  the 
following  alternatives:  remedy  the 
nonconformity,  elect  to  pay  an  NCP 
commensurate  with  the  degree  of  the 
failure,  or  cease  the  introduction  into 
commerce  of  the  applicable  engines  or 
vehicles.  EPA  requested  comments  on 
whether  a  manufacturer  that  elects  to 
pay  an  NCP  should  be  required  to 
continue  SEA  testing  after  a  fail 
decision  is  reached  with  respect  to  the 
standard,  if  necessary  to  obtain  enough 
data  to  determine  whether  a  fail 
decision  is  also  made  with  respect  to  the 
upper  limit  Several  manufacturers 
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commented  that  the  continuation  of  the 
SEA  should  not  be  required  because  the 
PCA  test  procedures  require  a  pass/fail 
determination  with  respect  to  the  upper 
limit  and  requiring  such  a  determination 
in  the  SEA  would  be  redundant.  GM 
also  commented  that  a  manufacturer 
should  have  the  option  to  test,  during 
the  PCA,  engines  or  vehicles  selected 
but  not  tested  in  the  SEA,  as  opposed  to 
selecting  a  new  sample  from  the 
production  line.  EPA  agrees  that 
requiring  a  pass/fail  determination  of 
the  upper  limit  in  both  the  SEA  and  the 
PCA  would  be  redundant.  Therefore, 
EPA  will  not  require  the  continuation  of 
a  failed  SEA  so  that  a  decision  can  be 
made  with  respect  to  the  upper  limit. 
Futhermore,  EPA  will  allow  a 
manufacturer  to  test  in  the  PCA 
available  SEA  engines  or  vehicles  not 
already  tested  in  the  SEA.  Additional 
selection  of  engines  or  vehicles  will  be 
conducted  during  the  PCA,  if  necessary, 
to  allow  the  completion  of  testing. 

A  manufacturer  could  also  be  issued 
an  SEA  test  order  for  a  configuration  for 
which  an  NCP  has  previously  been 
assessed.  If  the  SEA  results  in  a  fail 
decision  with  respect  to  the  compliance 
level  but  not  the  associated  upper  limit, 
the  manufacturer  will  be  required  to 
initiate  a  PCA  to  establish  a  new 
compliance  level  and  NCP  in  order  for 
that  configuration  to  continue  to  be 
introduced  into  commerce.  If  the  SEA 
results  in  a  pass  decision  with  respect  to 
the  emission  standards,  the 
manufacturer  then  could  elect  to 
perform  a  PCA  to  attempt  to  reduce  or 
eliminate  the  penalty  being  paid. 

GM  commented  that  if  a  manufacturer 
passes  an  SEA  with  respect  to  the 
emission  standards,  the  penalty  being 
paid  should  automatically  be  eliminated 
without  the  need  for  a  PCA  to  confirm 
the  SEA  results.  EPA  does  not  agree  due 
to  the  relative  "ease"  by  which  an  SEA 
can  be  passed.  A  manufacturer  with  40 
percent  noncopformance  has  only  a  5 
percent  chance  of  failing  an  SEA 
Therefore,  a  manufacturer  with 
signiHcant  nonconformance  could 
manage  to  pass  an  SEA  with  respect  to 
the  standards,  yet  the  results  of  the 
subsequent  PCA  could  still  be  above  the 
standard.  EPA  believes  that  since  a  PCA 
is  required  to  establish  an  NCP,  it 
should  also  be  required  to  reduce  or 
eliminate  one.  Thus,  EPA's  proposal  on 
this  matter  remains  unchanged. 

If  the  SEA  results  in  a  fail  decision 
with  respect  to  the  upper  limit  for  that 
pollutant,  no  NCP  will  be  available  and 
the  certiBcate  for  that  configuration 
would  be  suspended  not  earlier  than  ten 
days  from  the  date  of  the  SEA  failure,  in 
accordance  with  40  CFR  86.1012-84  of 


the  SEA  regulations.  GM  commented 
that  a  manufacturer  should  be  allowed 
to  request  an  NCP  at  any  time  (before  a 
fail  decision  is  reached)  during  an  SEA. 
EPA  cannot  agree  to  this  because,  as 
discussed  earlier  in  this  preamble,  NCPs 
are  only  available  when  a  manufacturer 
has  been  shown,  in  fact  to  be  in 
nonconformance.  Therefore,  EPA  will 
only  allow  a  manufacturer  to  request  an 
NCP  following  an  SEA  failure.  A 
manufacturer  could,  however,  concede 
an  SEA  failure  and  elect  to  pay  an  NCP. 

A  manufacturer  that  elects  to  pay  an 
NCP  after  an  SEA  failure  would  be 
required  to  submit  a  written  report  to 
the  Administrator  within  five  days  after 
completion  of  the  SEA  indicating  that  it 
does  not  intend  to  remedy  the 
nonconformance  on  subsequently 
produced  engines  or  vehicles  and  the 
date  it  intends  to  begin  the  PCA  testing. 
EPA  had  proposed  that  the 
manufacturer  include  in  the  report  the 
reason  for  the  nonconformance.  EMA 
commented  that  Hve  days  was  not 
enough  time  to  determine  and  report  the 
reason  for  the  nonconformance.  EPA 
agrees  with  this  comment  and  believes 
that  the  reason  for  the  SEA  failure  is  not 
essential  for  NCP  purposes.  Therefore, 
to  reduce  the  reporting  burden  on  the 
manufacturers,  EPA  will  not  require  a 
manufacturer  to  report  the  reason  for 
the  nonconformance. 

Failure  to  submit  the  report  in  the 
specified  time  period  could  result  in  the 
forfeiture  of  the  NCP  option.  In 
accordance  with  the  SEA  regulations, 
this  could  result  in  the  suspension  of  the 
certificate  not  earlier  than  ten  days  after 
the  completion  of  the  SEA. 

As  proposed,  the  configuration  tested 
in  the  PCA  will  be  the  same 
configuration  specified  on  the  SEA  test 
order.  Failure  to  begin  the  PCA  testing 
promptly  after  the  manufacturer  elects 
to  pay  an  NCP  could  result  in 
suspension  of  the  certificate  for  the 
failed  configuration.  EPA  would  grant 
Additional -time  to  initiate  the  PCA  if  the 
production  line  that  produces  the  NCP 
configuration  were  not  operating. 

All  the  SEA  test  results  for  the  failed 
pollutants  will  be  used  as  part  of  the 
PCA  test  sample.  If  a  manufacturer 
elects  the  primary  PCA  sampling  plan 
and  there  are  24  or  more  SEA  test 
results,  then  no  additional  tests  will  be 
conducted  to  establish  a  compliance 
level  during  the  PCA.  A  manufacturer 
that  elects  a  reduced  PCA  sampling  plan 
could  not  choose  a  sample  size  smaller 
than  the  number  of  engines  or  vehicles 
tested  during  the  SEA  as  all  of  the  SEA 
test  results  will  be  used  to  establish  the 
compliance  level. 


A  manufacturer  cannot  pay  an  NCP 
for  an  individual  nonconforming  HDE  or 
HDV  discovered  during  SEA  or  PCA 
testing  in  lieu  of  bringing  that  engine  or 
vehicle  into  conformance  with  the 
emission  standard  or  compliance  level, 
if  applicable.  The  certiBcate  of 
conformity  covering  an  individual  HDE 
or  HDV  whose  fmal  SEA  or  PCA  test 
results,  when  adjusted  by  the  emissions 
deterioration  factor,  exceed  the 
specified  emission  standard,  or 
compliance  level  ultimately  established 
for  that  configuration,  would  be 
suspended  for  that  HDE  or  HDV  fix)m 
the  time  that  SEA  or  PCA  testing  is 
completed.  Such  a  vehicle  or  engine 
would  have  to  be  brought  into 
conformity  with  the  emission  standard 
or  applicable  compliance  level,  before-it 
could  be  distributed  in  commerce. 

Several  manufacturers  commented 
that  an  engine  or  vehicle  that  exceeds 
the  compliance  level  in  SEA  or  PCA 
testing  should  not  have  to<be  brought 
into  conformity.  They  commented  that 
these  engines  or  vehicles  should  not  l>e 
considered  to  be  in  nonconformance  and 
that  payment  of  an  NCP  on  them  should 
be  sufficient  EPA  does  not  agree.  For 
reasons  discussed  in  detail  in  the 
NPRM,  the  compliance  level  is 
equivalent  to  an  emission  standard,  and 
EPA  cannot  allow  the  sale  of  any  engine 
or  vehiclie  which  has  been  shown  to 
exceed  its  emission  standard  or 
compliance  level.  While  EPA  recognizes 
that  approximately  40  percent  of  engines 
or  vehicles  theoretically  may  exceed  the 
compliance  level  as  a  result  of  the  PCA 
statistical  method,  EPA  does  not 
condone  the  sale  of  any  engine  or 
vehicle  actually  shown  to  be  in 
nonconformance  with  the  compliance 
level.  Furthermore,  imder  section 
206(g)[4].  the  compliance  level  is  the 
level  at  which  the  manufacturer  incurs 
warranty  and  recall  liability. 

d.  Production  Running  Change 

As  proposed,  a  manufacturer  of  HDEs 
or  HDVs  that  elects  to  implement  a 
running  change  on  the  assembly  line, 
which  it  expects  will  cause  emission 
levels  to  exceed  a  standard  for  which  an 
NCP  is  available  (but  not  the  upper 
limit),  may  elect  to  conduct  a  FCA. 
Before  implementing  the  running  change, 
the  manufacturer  will  have  to  submit  a 
written  report  to  EPA  indicating  the 
reason  for  the  running  change,  the 
testing  data  and  the  date  the 
manufacturer  intends  to  begin  the  PCA 
testing.  Several  manufacturers 
commented  that  a  manufacturer  that  is 
paying  an  NCP  with  respect  to  a 
previously  established  compliance  level 
should  be  allowed  to  implement  a 


35380 


Fedeial  R«gister  /  Vol  sg  No.  169  /  Friday.  August  Sq  1985  /  Rules  and  Regulationa 


production  running  change  that  would 
reduce  emissions  without  performing  a 
PCA  to  estabhxh  a  new  compliance 
level.  EPA  agrees  that  changes  that 
reduce  emissions  do  not  require  a  new 
PCA  or  compliance  level  as  long  as  the 
manufacturer  is  required  to  pay  the 
established  NCP,  and  has  provided  for  it 
in  the  regulations.  EPA  is  allowing  this 
so  a  manufacturer  can  avoid  PCA 
testing  costs,  which  may  be  higher  than 
the  amount  that  the  penalty  would  be 
reduced. 

As  proposed.  EPA  will  offer  the 
manufacturer  a  qualified  certificate  to 
enaUe  it  to  introduce  engines  or 
vehicles  into  commerce  while  the 
manufact^lrer  is  expeditiously 
conducting  PCA  testing  of  those  engines 
or  vehicles.  The  conditions  in  the 
certificate  will  be  the  same  as  those 
discussed  earlier  in  the  case  of  a 
certification  failure.  If  the  compliance 
level  determined  during  the  PCA  is 
below  the  applicable  standard  an  NCP 
will  not  be  established,  «*  an  existing 
NCP  will  be  terminated,  and  the  NCP 
qualification  to  pay  the  penalty  will 
become  inoperative. 

e.  Assessment  and  Payment  of  Penalty 

In  the  case  of  a  certification  failure. 
EPA  proposed  that  the  NCP  would  be 
assessed  against  all  HDEs  or  HDVs  of 
the  failed  engine  coDfigurati<Mi(s)  that 
are  introduced  into  commerce  since  the 
beginning  of  the  model  year.  Following  a 
production  running  change  that  results 
in  emission  levels  above  the  emission 
standard,  or  compliance  level  if 
applicable,  the  NCP  would  be  assessed 
against  all  HDEs  or  HDVs  of  the  new 
configuration  introduced  into  commerce 
after  the  approved  change  is 
implemented.  After  an  SEA  failure,  the 
NCP  would  be  assessed  against  all  those 
HDEs  or  HDVs  of  the  nonconforming 
configuration  introduced  into  commerce 
beginning  10  days  after  the  completion 
of  the  SEA.  This  date  was  selected  to 
coincide  with  the  date  in  the  SEA 
regulations  for  which  a  certificate  of 
conformity  may  be  suspended  after 
failure  to  pass  the  SEA. 

EMA  and  Volvo  argued  that  all 
engines  or  vehicles  produced  prior  to  a 
faUed  SEA  during  the  same  model  year 
should  be  eligible  for  NCPs.  In  the 
proposal,  EPA  prechided  NCPs  for  most 
of  these  vehicles  and  engines  because, 
as  stated  previously.  NCPs  cannot  be 
used  to  remedy  the  nonconformities  of 
in-use  vehicles  and  engines.  Since  most 
vehicles  and  engines  produced  prior  to 
an  SEA  have  already  passed  into  the 
stream  of  commerce,  diey  would  not  be 
eligible  for  NCPs;  and  could  be  subject 
to  recall  and  warranty  under  section  207 
ff  they  exceed  the  standard  However, 


consistent  with  that  proposal,  any 
vehicles  or  engines  still  in  the  hands  of 
the  manufacturer  at  least  10  days  after 
completion  of  the  SEA,  even  if  produced 
prior  to  the  failed  SEA,  would  be  eligible 
for  NCPs  EMA  argues  that  NCPs  should 
be  available  for  all  pre-SEA  vehicles, 
even  those  already  in  commerce, 
because  section  206(g)(3](E]  requires 
NCPs  to  be  set  so  as  to  "remove  any 
competitive  disadvantage  to 
manufacturers  whose  engines  or 
vehicles  achieve  the  required  degree  of 
emission  reduction  .  .  . ."  (emphasis 
added).  EMA  believes  that  a 
manufacturer  who  made  a  good  faith 
effort  to  comply,  but  still  failed  an  SEA, 
would  be  penalized  in  comparison  to  a 
manufacturer  who  made  no  such  eSmt. 
failed  during  certification,  and  could 
then  use  NCPs  for  the  full  model  year's 
production.  Although  it  Is  questionable 
whether  the  first  manufacturer  would 
suffer  any  comparative  disadvantage,  it 
is  ultimately  irrelevant  because  a 
manufacturer  who  fails  an  SEA  has  not 
achieved  the  required  degree  of 
emission  reduction.  Thus,  there  is  no 
statutory  duty  to  protect  it  from  any 
fxissible  competitive  disadvantage  and 
EPA  rejects  EMA's  suggestion. 

As  proposed,  once  an  NCP  is  appbed, 
it  will  continue  to  be  assessed  against 
each  engine  or  vehicle  produced  for  the 
rest  of  the  model  year  unless  the 
configuration  or  engine  family  is  brought 
into  conformance  with  applicable 
emission  standards  due  to  a  production 
running  change.  If  the  NCP  configuration 
is  carried  over  during  certification  to  a 
future  model  year,  the  amount  of  the 
penalty  will  increase  according  to  the 
annual  adjustment  factor  (see  Section  F 
of  this  preamble). 

The  regulations  provide  a  payment 
schedule  for  the  penalty,  once  assessed 
based  on  calendar  quarters.  A 
manufacturer  can  request  the 
establishment  of  a  payment  schedule 
based  on  other  three-month  periods  or 
shorter  intervals  if  approved  by  the 
Administrator.  Failure  to  pay  the  « 

penalty  within  the  time  limits 
established  could  result  in  a  voiding  of 
the  certificate  of  conformity  for  those 
engines  or  vehicles  for  which  the 
assessed  penalty  has  not  been  paid. 

The  payee  will  be  the  Um'ted  States 
Treasury  and  the  payment  will  be  sent 
to  EPA's  Manufacturers  Operations 
Division  along  with  a  report  from  the 
manufacturer.  The  manufacturer's  report 
and  payment  for  all  engines  or  vehicles 
produced  during  a  calendar  quarter  will 
be  due  to  EPA  within  30  days  after  that 
calendar  quarter  ends.  The 
manufacturer's  report  shall  contain 
corporate  identification,  NCP  engine  or 


vehicle  identification,  certificate 
identification  (number  and  date).  NCP 
engine  or  vehicle  quantities,  and  NCP 
payment  calculations.  The  report  will 
also  have  to  contain  an  endorsement  by 
a  company  representative 
acknowledging  the  penalties  associated 
with  violations  of  the  requirements  of 
the  Clean  Air  Act  and  the  regulations 
thereunder. 

f.  Request  for  Public  Hearing 

EMA  and  CM  said  that  EPA  should 
give  a  hearing  right  to  a  manufacturer 
whose  PCA  results  exceed  the  upper 
hmit  The  proposal  did  not  exphcitly 
provide  for  a  hearing  in  such  a  case. 
EPA  has  concluded  that  it  is  appropriate 
to  grant  a  hearing  if  requested,  to 
challenge  aU  compliance  levels,  whether 
or  not  they  exceed  the  upper  limit. 
Under  the  final  rule,  the  manufacturer 
may  challenge  any  compUance  level  by 
written  appeal  to  the  Administrator  or 
by  public  hetiring. 

If  a  manufacturer  challenges  a 
comphance  level  in  excess  of  the  upper 
limit,  the  Administrator  stiQ  could 
suspend  the  certificate  of  conformity, 
pending  the  outcome  of  the 
manufacturer's  challenge.  This  interim 
suspension  is  appropriate  because  of  the 
possibility  that  the  manufacturer  could 
introduce  into  commerce,  prior  to  the 
resolution  of  the  manufacturer's 
challenge,  vehicles  or  engines  which 
actually  exceed  the  upper  limit 

The  Agency  has  also  made  a  few 
clarifications  and  technical  changes  in 
the  hearing  pH-ocedures.  For  instance, 
EPAiis  clarifying  that  a  manufacturer 
can  request  a  hearing  under  i  86.1115-87 
pursuant  to  either  40  CFR  Si  86.087- 
30(e)(6)(i)  or  86.087-30(eH7).  It  must 
request  the  hearing  within  15  days  of  the 
Administrator's  notice  of  intent  to 
suspend  or  void  the  certificate  of 
conformity  under  i  86.087-30(e). 

Also  concerning  time  limits,  EPA  has 
lengthened  the  amount  of  time  permitted 
for  the  Agency  to  commence  a  hearing, 
for  the  parties  to  submit  proposed 
findings  of  facts  and  law,  and  for  the 
administrative  law  judge  to  issue  his 
opinion.  In  each  case,  the  limit  is  now  30 
days,  allowing  for  a  more  realistic 
litigation  schedule. 

g.  EPA  Information 

EPA  will  make  available  in  years  that 
NCPs  are  used  by  manufacturers  the 
following  information  for  subclasses  of 
engines  or  vehicles  for  which  NCPs  have 
been  used; 

i.  Estimated  total  emissions  of  the 
engines  or  vehicles  as  produced 
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ii.  Estimated  total  emissions  of  the 
engines  or  vehicles  assuming  that  all 
met  the  standards. 

iii.  Estimated  total  emissions  of  the 
engines  or  vehicles  assuming  the  old 
standard  had  been  met. 

iv.  Total  funds  collected  from  NCPs. 

EPA  may  separate  the  above 
information  by  state. 

h.  Other  Implementation  Aspects 

Several  provisions  contained  in  the 
Subpart  L  regulations  are  being 
promulgated,  as  proposed,  to  make  the 
NCP  regulations  consistent  with  the  SEA 
regulations  (Subparts  G  and  K]  for 
production  line  testing.  These  provisions 
are  essentially  identical  and  include: 
Testing  by  the  Administrator  {§  86.1107- 

87) 
Maintenance  of  records  (S  66.1108-87) 
Entry  and  access  (S  86.1109-87) 
Sample  selection  (5  86.1110-87) 
Test  procedures  for  PCA  testing 

(5  88.1111-87) 

In  reference  to  the  "Maintenance  of 
records"  section,  GM  commented  that  a 
manufacturer  should  not  be  required  to 
record  the  names  of  all  personnel 
involved  in  the  conduct  of  the  PCA.  EPA 
agrees  that  such  detail  is  unnecessary 
and  has  modified  this  requirement  in  the 
final  rule  to  require  only  that  the  names 
of  supervisory  personnel  be  recorded. 

In  addition,  EPA  is  promulgating,  as 
proposed,  minor  technical  amendments 
to  Subpart  A  (S  86.085-22(e)  and 
S  86.087-30(e))  to  reference  the  Subpart 
L  regulations.  EPA  is  also  promulgating, 
as  proposed,  minor  technical 
amendments  to  Subpart  K  to  allow  SEAs 
to  be  conducted  for  engines  or  vehicles 
that  have  SEA  liability  with  respect  to  a 
compliance  level,  as  opposed  to  an 
emission  standard,  determined  pursuant 
to  Subpart  L 

4.  Other  Public  Comment 

EPA  received  comments  from  Mack 
Trucks,  MEGA  and  NRDC  on  the 
relationship  between  the  NCP  program 
and  the  emissions  averaging  program. 
Mack  Trucks  and  NRDC  commented 
that  both  NCPs  and  emissions  averaging 
should  not  be  used  by  a  manufacturer 
for  the  same  engines  or  vehicles.  MECA 
commented  that  if  a  manufacturer  uses 
NCPs,  it  should  be  prohibited  from  using 
emissions  averaging.  While  EPA  views 
the  relationship  of  these  two  programs 
as  a  generic  issue,  it  is  outside  the  scope 
of  the  present  rulemaking  action.  EPA 
plans  to  examine  this  issue  and  address 
it  in  a  subsequent  rulemaking. 

F.  NCP  Penalty  Formula 

As  discussed  above,  the  Clean  Air  Act 
sets  three  requirements  for  determining 
the  amount  of  NCPs.  First,  the  NCP  is  to 


remove  any  competitive  disadvantage  to 
manufacturers  whose  engines  or 
vehicles  conform  to  the  relevant 
standard.  Second,  the  penalty  must  take 
into  account  the  exteat  to  which  actual 
emissions  exceed  a  standard  Third,  the 
NCP  must  be  increased  periodically  to 
create  incentives  for  conformance  with 
the  standards. 

When  EPA  determines  that  NCPs  will 
be  available  for  a  standard  and  specifies 
the  HDE  or  HDV  categories  for  which 
the  NCP  will  be  provided,  a  formula  will 
be  used  to  calculate  the  NCP  ftH' 
nonconforming  engines  or  vehicles. 
These  categories  may  comprise  HDE  or 
HDV  subclasses,  groups  of  subclasses, 
or  subdivisions  of  subclasses.  The  basic 
form  of  the  NCP  formula  will  be  the 
same  for  each  HDE  or  HDV  subclass 
and  each  pollutant,  although  the  values 
of  parameters  in  the  formula  may  vary 
by  engine  and  vehicle  subclass  and 
pollutant.  There  were  very  few 
comments  on  the  proposed  formula  and 
this  final  rule  adopts  the  proposal  widi 
no  significant  changes. 

As  proposed,  the  NCP  formula  will 
incorporate  the  following  elements:  (1) 
the  compliance  level  determined  in  PCA 
testing,  (2)  penalty  rates,  expressed  in 
dollars  per  unit  of  emissions,  and  (3) 
annual  adjustment  factors.  Basing  the 
penalty  on  the  compliance  level  will 
insure  that  the  NCP  takes  into  account 
the  extent  to  which  actual  emissions 
exceed  the  applicable  standard.  The 
penalty  rate,  because  it  is  based  on 
projected  compliance  costs,  will  remove 
the  competitive  advantage  of  not 
conforming  by  eliminating  the  cost 
savings  associated  with 
nonconformance.  Annual  adjustment 
factors  will  be  used  to  increase  the  NCP 
from  year  to  year  to  provide  additional 
incentives  for  conformance  and  keep  the 
penalty  in  current  year  dollars. 

When  a  manufacturer  elects  to  pay  an 
NCP,  the  first  step  in  determining  the 
amount  of  the  NCP  will  be  to  calculate 
the  "initial  penalty."  The  initial  penalty 
is  the  penalty  amount  that  would  be 
paid  if  the  nonconformity  occurred  in 
the  first  year  that  the  penalty  was 
available  for  a  particular  standard.  To 
arrive  at  the  penalty  for  the  current 
year,  the  initial  penalty  is  multiplied  by 
the  annual  adjustment  factors  for  each 
year  since  the  first  year  the  penalty  was 
available.  When  payment  of  an  NCP  is 
elected  in  the  first  year  in  which  the 
NCP  is  available,  no  annual  adjustment 
factor  is  used  in  calculating  the  penalty 
amount  for  that  year. 

1.  Penalty  Rates 

EPA  will  use  a  combination  of  a 
"marginal  cost"  approach  and  an 
"average  cost"  approach  to  set  the 


penalty  rates.  Under  a  marginal  cost 
approach,  the  penalty  rate  for  each 
engine  and  vehicle  category  and 
poHutant  combination  would  be  the 
slope  of  the  steepest  segment  of  an 
estimated  emission  control  cost  cu.nfe 
for  the  category.  The  cost  curve  would 
depict  the  relationship  between 
emission  control  cost  and  emission 
levels  ranging  faom  the  upper  limit  down 
to  the  new  standard  for  eadi  pollutant 
Its  slope,  the  marginal  cost  would  be 
expressed  in  terms  of  cost  per  unit  of 
emission  reduction.  If  the  marginal  cost 
increased  continuously  as  the  emission 
level  fell  (as  might  be  assumed  in  a 
simplified  analysis),  the  steepest  slope 
(greatest  marginal  cost)  would  be  the 
slope  of  the  curve  at  the  new  standard. 
However,  since  the  relationship 
between  emission  control  costs  and 
emission  rates  (i.e..'the  marginal  cost) 
may  be  discontinuous  and  "lumpy."  the 
greatest  marginal  cost  may  instead 
occur  elsewhere.  For  example,  it  may  be 
associated  with  the  addition  of  a 
significant  emission  control  hardware 
item  such  as  a  catalyst  or  particulate 
trap. 

Under  an  average  cost  approach,  the 
penalty  rate  for  each  engine  and  vehicle 
category  and  pollutant  combination 
would  be  based  on  an  estimate  for  the 
category  of  the  expected  total 
incremental  compliance  cost  per  engine 
or  vehicle  for  reducing  emission  levels 
from  the  upper  limit  to  the  new 
standard.  The  estimate  used  would  be 
near  the  upper  end  of  the  range  of  the 
estimates  of  the  cost  of  compliance 
among  manufacturers.  That  total  cost  of 
compliance  would  then  be  divided  by 
the  emission  reduction  required  to  meet 
the  new  standard,  resulting  in  a  penalty 
rate  equal  to  the  average  cost  per  unit  of 
emissions  reduction. 

The  initial  penalty  can  be  represented 
graphically  by  two  linear  segments  as 
shown  by  the  dashed  lines  in  Figure  1. 
This  form  was  chosen  in  order  to  satisfy 
two  criteria  simultaneously:  (1)  that  the 
penalty  rate  near  the  new  standard  be 
steep  enough  to  discourage  volimtaiy 
noncompliance  by  manufacturers  who 
are  technologically  able  to  conform,  and 
(2)  that  the  initial  penalty  faced  by  a 
technological  laggard  whose  compUance 
level  is  significantly  above  the  standard 
would  not  be  substantially  higher  than 
the  estimated  total  incremental  cost  of 
compliance  with  the  new  standard. 
Thus,  for  compliance  levels  that  exceed 
but  remain  near  the  new  emission 
standard,  the  penalty  is  based  on  an 
estimate  of  the  90th  percentile  marginal 
cost  of  compliance  within  the  HDE  or 
HDV  category.  EPA  will  first  estimate 
the  averge  marginal  cost  of  compliance 


35382 


Federal  Register  /  Vol.  50.  No.  169  /  Friday.  August  30.  1985  /  Rules  and  Regulations 


with  the  new  standard  for  the  category. 
EPA  will  then  estimate  the  90th 
percentile  marginal  cost  by  multiplying 
the  average  marginal  cost  by  a  factor,  F. 
The  90th  percentile  is  used  in  an  effort 
to  ensure  that  few  manufacturers  will 
use  NCPs  out  of  purely  economic 
considerations.  The  value  of  F  will  be  in 
the  range  of  1.1  to  1.3  and  will  be 
selected  by  EPA  based  on  the  best 
available  cost  data.  Onan  Corporation 
commented  that  the  value  of  F  should  be 
presumptive  at  1.1  unless  statistically 
significant  data  justifies  that  it  be  set 
higher  in  the  range.  EPA  has  no  basis  to 
choose  a  presumptive  value  of  1.1,  as 
opposed  to  any  other  value  in  the  range, 
and  will  select  a  value  in  the  range  of  1.1 
to  1.3. 

As  the  compliance  level  increases 
above  the  standard  (S  in  figure  1).  the 
penalty  increases  at  a  constant  rate  up 
to  the  emission  level  (X)  at  which  the 
penalty  equals  the  estimated  average 
total  incremental  cost  of  compliance 
(COCm)  for  the  category.  The  initial 
penalty  then  increases  linearly  at  a 
constant  rate  from  that  point  {X')  to  an 
amount  at  the  upper  limit  (UL)  equal  to 
EPA's  estimate  of  the  90th  percentile 
total  incremental  cost  of  compliance 
(CCXIto).  However,  where  the  upper  limit 


is  a  prior  emissions  averaging  family 
limit,  as  discussed  in  section  E.2.  of  this 
preamble,  the  penalty  will  increase 
linearly  at  the  same  constant  rate  from 
COC»o  (from  the  otherwise  applicable 
upper  limit,  UL)  to  the  value  of  the  prior 
averaging  family  upper  limit,  UL'.  In 
other  words,  in  this  case,  UL  and  UL' 
will  represent  different  values  in  Figures 
1  and  2. 

In  evaluating  the  total  and  marginal 
costs  of  compliance  with  a  particular 
standard  under  this  approach.  EPA  will 
assess  both  manufacturers'  and  users' 
cost  impacts.  Manufacturers'  costs 
include  the  incremental  production  costs 
involved  in  bringing  an  engine  or  vehicle 
into  conformance  with  a  standard  and 
the  additional  warranty  costs  of  keeping 
it  there.  The  nonconforming 
manufacturer  is  avoiding  these  costs. 
EPA  requested  comments  on  what 
should  be  included  in  manufacturers' 
incremental  production  costs.  Several 
manufacturers  commented  that 
engineering  and  development  costs 
should  be  included  in  setting  the  penalty 
rates  to  prevent  a  nonconforming 
manufacturer  that  never  spends  these 
costs  and  elects  to  use  NCPs  from  being 
placed  at  a  competitive  advantage.  EPA 
agrees  that  such  costs  must  be  included 
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in  the  NCP  to  protect  against  the 
possibility  that  some  manufacturers 
might  choose  NCPs  to  avoid  incurring 
such  costs.  As  already  discussed,  EPA 
cannot  allow  a  manufacturer  that  uses 
NCPs  to  gain  a  competitive  advantage. 
General  Motors  commented,  however, 
that  a  manufacturer  in  nonconformance 
has  in  all  likelihood  expended 
considerable  engineering  and 
development  costs  and  should  not  have 
to  pay  these  costs  again  in  the  form  of 
an  NCP.  EPA  agrees  that  a  manufacturer 
should  not  be  required  to  pay  these 
costs  twice.  However,  it  would  be 
difficult  for  EPA  to  be  certain  whether  a 
manufacturer  did  indeed  already  spend 
these  costs.  Therefore.  EPA  will  assume 
that  a  nonconforming  manufacturer  did 
not  spend  engineering  and  development 
costs,  and  they  will  be  included  in  the 
NCP.  However.  EPA  will  include  in  the 
Phase  n  NCP  NPRM  a  proposal  that 
would  allow  a  manufacturer  that  pays 
an  NCP  to  be  refunded  a  portion  of  the 
NCP  if  that  manufactiu^r  subsequently 
certifies  the  nonconforming 
configuration,  thereby  demonstrating 
that  engineering  and  development  costs 
were  indeed  expended. 


Figure   1 
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Users'  costs  may  include  the  present 
value  of  any  fuel  economy  penalty, 
requirements  for  unleaded  fuel,  and 
changes  in  maintenance  costs 
associated  with  operating  a  conforming 
engine  or  vehicle  over  its  lifetime.  To  the 
extent  that  these  cost  impacts  are 
known  by  potential  buyers,  a  purchaser 
should  be  willing  to  pay  more  for  an 
engine  or  vehicle  with  lower  total  user 
costs.  Therefore,  in  order  to  remove  a 
manufacturer's  economic  incentive  for 
nonconformance  and  to  prevent 
manufacturers  of  conforming  engines  or 
vehicles  from  being  placed  at  a 
competitive  disadvantage,  the  NCP  must 
also  reflect  the  user  cost  increase.  Mack 
Truck  commented  that  fuel  economy 
penalties  could  be  significant  and 
should  be  included  in  the  penalty 
calculations.  EPA  agrees  and  will 
include  these  penalties  in  the  users' 
costs. 

The  data  base  used  by  EPA  to 
establish  the  average  cost  of  compliance 
and  the  penalty  rate  factors  in  a  specific 

NCP  rulemaking  will  be  the  cost  data 
used  by  EPA  in  setting  the  emission 
standard  for  which  the  NCP  will  be 
available.  However,  when  the 
rulemaking  to  establish  a  specific  NCP 
occurs  after  the  rulemaking  to  establish 
the  standard,  EPA  could  augment  the 
data  base  used  to  establish  the  standard 
by  including  the  best  cost  and  emission 
performance  data  available  to  EPA 
during  the  specific  NCP  rulemaking. 

Most  cost  analyses  performed  during 
the  standard-setting  process  do  not 
estimate  the  marginal  cost  of 
compliance.  Doing  so  would  require 
much  more  detailed  knowledge  of  the 
emission  control  alternatives  and  costs 
facing  manufacturers  and  the  resulting 
impacts  on  the  cost  of  ownership  than  is 
typically  available.  Therefore,  it  may  not 
always  be  possible  to  use  marginal  costs 
exclusively.  When  use  of  marginal  costs 
is  not  possible,  EPA  will  estimate  these 
marginal  costs  with  the  best  available 
cost  and  emission  performance  data. 

General  Motors  commented  that  if 
NCPs  are  determined  by  the  Internal 
Revenue  Service  (IRS)  not  to  be  a  tax 
deductible  business  operating  expense, 
EPA  should  adjust  the  cost  of 
compliance  values  since  a 
manufacturer's  compliance  costs  are 
ordinarily  offset  in  part  by  tax 
deductions  for  such  expenses.  EPA  has 
requested  a  ruling  from  the  IRS  on  this 
matter.  If  the  IRS  rules  that  NCPs  are 
tax  deductible,  EPA  will  use  the  cost  of 
compliance  values  as  described  in  this 
preamble;  if  they  are  not  tax  deductible, 
EPA  will  adjust  the  cost  of  compliance 
values. 


2,  Annual  adjustments 

Annual  adjustment  factors  will  be 
used  to  increase  the  amount  of  the 
nonconformance  penalty  from  year  to 
year,  beginning  with  the  second  year 
that  the  NCP  is  available  for  a  particular 
standard.  The  penalty  per  engine  or 
vehicle  in  year  n  will  be  equal  to  the 
"initial  penalty"  multiplied  by  the 


cumulative  product  of  the  annual 
adjustment  factors  for  years  two  through 
n.  The  annual  adjustment  factor  will 
take  into  account  inflation,  the  number 
of  years  the  NCP  has  been  available  for 
the  particular  standard,  and  the  fraction 
of  subclass  production  for  wbidi  NC3>a 
have  been  assessed.  The  formula  for  the 
annual  adjustment  factor  for  year  i  li>2) 
is  as  follows: 


AAF,=:1+l,-,+A,       L  1-Ifrac,  ,)J 


A' =  0.10  fori =2 
A'=0.08fori>3 

In  the  formula,  Ii-i  is  the  rate  of 
increase  in  an  appropriate  index  of 
inflation  during  year  i-1.  EPA  requested 
comments  on  which  inflation  index 
would  be  appropriate.  Several 
manufacturers  commented  that  the 
"overall  consumer  price  index"  should 
be  used  because  it  closely  relates  to 
customer  costs.  EPA  has  decided  to  use 
this  index,  but  may  address  in  a 
subsequent  rulemaking  action  whether  it 
would  be  more  appropriate  to  use  an 
inflation  index  more  representative  of 
the  heavy-duty  engine/vehicle  industry 
(for  example,  the  Bureau  of  Labor 
Statistics  Fleet  Activity  Cost  Index).  The 
inflation  increase  is  expressed  as  a 
decimal  percentage  (e.g.,  ten  percent 
would  be  expressed  as  0.10).  The 
Inflation  rate  will  be  included  in  the 
formula  to  insure  that  each  year's 
penalty  reflects  estimated  increases  in 
compliance  costs  as  a  result  of  inflation 
during  the  period  when  the  NCP  has 
been  available. 

The  variable  Ai  is  the  usage 
adjustment  factor,  which  a^cts  the 
impact  of  the  prior  year's  NCP  usage  on 
the  size  of  the  annual  adjustment  factor. 
The  variable  "frac ii"  in  the  formula  is 
the  fraction  of  NCP  usage  for  the 
previous  year.  It  will  be  calculated 
separately  for  each  category  of  engines 
or  vehicles  and  is  the  ratio  of  (1)  the 
total  number  of  HDEs  or  HDVs  for 
which  an  NCP  will  be  paid  in  year  i-1  to 
(2)  the  total  number  of  HDEs  or  HDVs 
that  will  be  introduced  into  commerce  in 
year  i-1.  If  frac,  i  is  greater  than  0.05. 
fracii  would  be  set  equal  to  0.50  in 
calculating  AAFj. 

The  formula  for  AFFi  is  structured  so 
that  the  penalty  increases  as  fracji 
increases  and,  for  any  given  value  of 
frac,  1,  the  increase  in  the  penalty  will  be 
greater  in  later  years  than  in  the  initial 
years  of  availability.  This  structure  was 
chosen  in  order  to  provide  adequate 
incentives  for  eveqtual  co:npliance.  If 


the  initial  penalty  were  so  low  that 
many  engines  or  vehicles  were  produced 
under  the  NCP,  a  relatively  high  value  <tf 
fraci-i  will  protect  the  environment  by 
increasing  the  penalty  substantially  in   . 
the  next  year  and  creating  greater 
incentives  for  conformance.  If,  on  the 
other  hand,  N'CP  usage  is  low,  the  HDE 
or  HDV  catetory  is  protected  by  a  much' 
smaller  annual  increase  in  the  penalty. 

The  NCP  usage  fraction  for  calculating 
the  next  year's  penalty  will  include 
actual  NCP  usage  through  March  31  of 
the  current  model  year  and  EPA's 
estimate  of  additional  usage  for  the 
remainder  of  the  current  model  year. 
Each  previous  year's  usage  fraction  will 
be  corrected  to  reflect  actual  year-end 
usage  of  NCP's  and  this  corrected  AAF 
will  be  used  in  establishing  the  NCP  for 
future  years.  The  correction  of  the 
previous  year's  annual  adjustment 
factor  will  not  affect  the  previous  year's 
penalty.  Thus,  when  the  running  product 
of  the  annual  adjustment  factor  is 
calculated  to  determine  an  NCP  for  year 
n.  AAFn  will  be  based  on  the  projected 
value  of  frac„  1  and  all  other  AAF,  (for 

i<  n)  will  be  calculated  using  the  final 
corrected  values  of  frac,-i. 

3.  NCP  Formula 

The  complete  NCP  formula 
incorporates  both  the  initial  penalty  and 
the  annual  adjustment  factors.  It  is  given 
below  along  with  definitions  for  the 
variables.  As  discussed  in  the  penalty 
rate  section  above,  the  initial  penalty  is 
decribed  by  two  linear  segments  (Figure 
1).  A  separate  formula  is  used  for  each 
segment.  As  described  for  Case  1  and 
Case  2  below,  the  formula  used  depends 
on  the  value  of  the  compliance  level,  CL. 
determined  in  PCA  testing.  Figure  2 
illustrates  the  relationship  between  an 
initial  penalty,  NCP,,  and  a  subsequent 
year's  penalty,  NCPn. 

Case  (1):  If  the  compliance  level  (CL) 
is  greater  than  S  and  less  than  or  equal 
to  X  (e.g.,  point  CL,  in  figure  2),  then: 
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NCP.=(PR,)  (CL-S) 


( r.r) 


where: 

PR.  =  (F)(MC») 

Case  (2):  If  the  compliance  level  is 
greater  than  X  and  less  than  or  equal  to 
the  upper  limit  as  determined  by 
S  86.1104-87  (e.g..  point  CL,  in  figure  2). 
then: 


NCP„  =  (COC^ > (PR.)  (CL -  XII 


(  It) 


where: 


PR.= 


COC»-COC 
UL-X 


In  Case  (1)  or  Case  (2).  AAF,  has  the 
following  values: 

If  frac,.,=0.  then  AAF,=1  +  I,, 
If  frac, ,  >0.  then: 


AAF,=1  +  I..  +  A, 


l  l-(frac,  ,|J 


if  frac,.,  >0.50.  then  frac,-,  would  be  set  equal 

to  0.50. 
In  the  first  year.  AAF,  =  1 

The  tenns  in  the  above  formulas  have 
the  following  meanings  and  values: 

NCP.  =  NC3>  for  year  n  for  each  engine  or 
vehicle 

CL= Compliance  level  for  year  n  for 
applicable  engines  or  vehicles 

S= Emission  standard 

UL=  Upper  limit  as  determined  by  $  68.1104- 
87.  Except  if  the  upper  limit  is 
determined  by  S  e6.1104-87(c).  the  value 
of  UL  in  case  (2)  will  be  the  prior 
emission  standard.  ' 

UL'  =  Upper  limit  as  determined  by  S  88.1104- 
87(c).  This  value  is  not  used  in  the  above 
formulas. 


X=Compliance  level  above  the  standard  at 
which  NCPi  equals  CCXZm 


x=  r.p?gy. 


] 


+s 


PR.  =  Penalty  rate  for  CL<X 

PRj  =  Penalty  rate  forX  <  CL  <  applicable 
upper  limit 

n 

IIAAF,= 
Running  Product  i.e.. 
( AAF,  )x(  AAF,)x..x(  AAFJ 

i  =  l 

i  =  Index  representing  a  year 

n= Index  representing  the  number  of  mode! 
years  for  which  the  NCP  has  been 
available  for  an  engine  or  vehicle 
subclass,  i.e.,  n=l  for  the  first  year  that 
the  NCP  is  available;  .  .  .n=nforthe 
nth  year  that  the  NCP  is  available 

COCu= Estimate  of  the  average  total 
incremental  cost  to  comply  with  the 
standard  relative  to  complying  with  the 
upper  limit 


figure 


COCn  =  Estimate  of  the  90th  percentile  total 
incremental  cost  to  comply  with  the 
standard  relative  to  complying  with  the 
upper  limit 

MCm= Estimate  of  the  average  marginal  cost 
of  compliance  (dollars  per  emission  unit) 
with  the  standard 

F= Factor  used  to  estimate  the  90th  percentile 
marginal  cost  based  on  the  average 
mai^nal  cost  (the  minimum  value  of  F  is 
1.1.  the  maximum  value  of  F  is  1.3) 

AAF, = Annual  adjustment  factor  in  year  i 

frac-i= Fraction  of  engines  or  vehicles  of  a 
subclass  using  NCPs  in  previous  year 
(i-1) 

A, = Usage  adjustment  factor  in  year  i: 
A,=0.10  for  1  =  2:  A,=0.08  for  i>2 

I,  =  Percentage  increase  in  overall  consumer 
price  index  in  year  i 

Onan  supported  EPA's  proposal  to  use 
average  costs  as  opposed  to  50th 
percentile  costs  in  determining  COCso. 
MCjo  and  F.  The  Final  rule  incorporates 
that  proposal. 
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G.  Administrative  Designation 

Under  the  criteria  provided  in 
Executive  Order  12291.  the 
Administrator  has  determined  that  this 
regulation  is  "non-major"  and  therefore 
not  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  This 
determination  is  based  on  the  following: 

(1)  The  NCP  program  will  not  result  in 
an  annual  adverse  effect  on  the 
economy  of  $100  million  or  more.  The 
NCP  merely  provides  an  economically 
reasonable  alternative  to  other  possible 
actions,  at  least  as  costly  as  NCPs,  that 
may  be  utilized  when  a  manufacturer  is 
unable  to  comply  with  a  standard.  This 
concept  is  more  fully  discussed  in  the 
ECONOMIC  IMPACT  section. 

(2)  The  NCP  program  will  not  result  in 
adverse  cost  or  price  impacts  (above 
those  that  would  otherwise  occur  from 
compliance  with  the  emission  standards 
themselves). 

(3)  The  NCP  program  provides 
manufacturers  relief  from  the  inability  to 
market  nonconforming  HDEs  or  HDVs. 
Presently  a  manufacturer  experiencing 
difficulty  in  certifying  or  producing 
HDEs  or  HDVs  in  conformance  with 
emission  standards,  has  only  two 
alternatives:  fix  the  nonconforming 
configuration  or  prevent  the  HDE  or 
HDVs  introduction  into  commerce.  In 
some  cases,  a  fix  may  not  be  readily 
available,  and  a  manufacturer  may  have 
to  prevent  its  introduction  into 
commerce.  NCPs  provide  relief  from 
these  disruptions.  Therefore,  NCPs  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  required  by  Executive  Order  12291. 
this  Final  Rulemaking  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  for  compliance  with 
regulatory  development  criteria  and  for 
general  content.  Any  written  OMB 
comments  and  the  EPA's  response  to 


those  comments  are  available  for 
inspection  in  the  public  docket  for  this 
rulemaking. 

H.  Economic  Impact 

Because  of  the  optional  nature  of  the 
use  of  NCPs.  manufacturers  have 
flexibility  and  will  likely  choose 
whether  or  not  to  use  NCPs  based  on 
their  capability  to  comply  with  emission 
standards.  If  no  HDE  or  HDV 
manufacturers  elects  to  use  NCPs.  these 
manufacturers  or  the  users  of  their 
products  will  not  incur  any  additional 
costs  related  to  NCPs. 

The  existence  of  an  NCP  program  may 
provide  some  direct  cost  savings  to  HDE 
or  HDV  manufacturers  that  lack  the 
technological  capability  to  conform  with 
emission  standards  immediately.  In  the 
absence  of  NCPs.  a  manufacturer  which 
has  difficulty  certifying  HDEs  or  HDVs 
in  conformance  with  emission  standards 
or  which  fails  an  SEA  has  only  two 
alternatives:  fix  the  nonconforming 
engines  or  vehicles,  perhaps  at 
prohibitive  cost,  or  prevent  their 
introduction  into  commerce.  The 
availability  of  NCPs  provides 
manufacturers  with  a  third  alternative 
with  some  potential  cost  savings: 
continue  production  and  introduce  into 
commerce  a  unit  that  exceeds  the 
standard  until  an  emission  conformance 
technique  is  developed. 

Therefore.  NCPs  represent  a 
regulatory  mechanism  that  allows 
affected  manufacturers  increased 
flexibility.  A  decision  to  use  NCPs  may 
be  the  manufacturer's  only  course  of 
action  that  would  allow  it  to  continue  to 
introduce  HDEs  or  HDVs  into 
commerce.  Hence.  NCPs  may  be 
considered  to  have  no  adverse  economic 
impact. 

I.  Environmental  Impact 

Because  the  use  of  NCPs  is  an  option 
elected  by  affected  manufacturers,  EPA 
cannot  be  sure  to  what  extent  NCPs  will 
be  used. 


If  no  manufacturer  elects  to  use  NCPs. 
all  HDEs  and  HDVs  produced  will  need 
to  be  in  conformance  with  the  regulatory 
requirements.  In  this  situation,  the 
environmental  benefits  estimated  dunng 
the  rulemakings  establishing  the 
emission  regulations  will  not  be 
affected. 

If  some  HDE  and/or  HDV 
manufacturers  do  elect  to  participate  in 
the  NCP  program,  some  HDEs  and/or 
HDVs  will  be  introduced  into  commerce 
that  will  be  emitting  pollutants  above 
applicable  standards  (as  Congress 
contemplated  when  it  mandated  that 
EPA  provide  NCPs).  The  magnitude  of 
this  reduced  environmental  benefit  is 
proportional  to  the  number  of  HDEs  and 
HDVs  subject  to  NCPs  and  their  degree 
of  nonconformance.  (Of  course,  the 
upper  limits  exclude  gross  emitters  from 
being  introduced  into  commerce.)  EPA 
estimates  that  an  NCP  will  not  be  used 
for  more  than  ten  percent  of  the  HOE'S 
and  HDVs  for  which  NCPs  are  provided 
in  the  Hrst  year  that  they  are  available 
and  that  they  will  be  used  by  less  than 
one  percent  in  the  third  year.  The  long 
term  environmental  impact  from  NCP 
usage  is  expected  to  be  relatively  very 
small,  if  any,  due  to  the  relatively  high 
penalty  rates  and  the  annual  adjustment 
factor  that  rapidly  increases  those 
penalty  rates  when  NCP  usage  is 
significant.  Of  course,  any  reduction  in 
environmental  benefit  refers  not  to  an 
increase  in  emissions  from  current 
levels,  but  from  levels  that  would 
otherwise  occur  from  reduced  emission 
standard  without  NCPs. 

Because  emission  impacts  are 
anticipated  to  be  very  small,  if  any, 
compared  to  the  total  emissions  of  HDEs 
and  HDVs  which  in  fact  comply  with 
emission  standards,  and  because  the 
extent  of  NCP  usage  in  any  specific 
model  year  cannot  be  accurately 
predicted  at  this  time,  no  specific  air 
quality  impact  analysis  has  been  made 
regarding  this  rule. 
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|.  Compliance  with  Regulatory 
FlexibUity  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  EPA  is  required  to 
determine  whether  this  regulation  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  None  of  the  affected  entitles 
could  be  classified  as  a  small  business. 
(Even  if  some  were  considered  small, 
there  would  not  be  a  substantial  number 
of  those.)  Morever,  as  already  discussed, 
the  NCP  program  can  be  expected  to 
have  salutary  effects  on  manufacturers. 
Thus,  I  certi^ed  that  this  rule  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities. 

K.  Information  Collection  Requirements 

This  rule  (Phase  I]  requires  that 
manufacturers  perform  certain 
recordkeeping  and  submit  certain 
reports  to  EPA.  However,  these 
requirements  will  not  become  effective 
until  the  Phase  11  NCP  rulemaking.  The 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  requires  that 
reporting  and  recordkeeping 
requirements  be  approved  by  0MB 
before  they  are  imposed  on  the  public. 
The  information  collection  requirements 
in  this  rule  will  be  submitted  to  ONfB 
under  the  Paperwork  Reduction  Act 
during  the  proposal  for  the  Phase  11  NCP 
rulemaking,  at  which  time  EPA  will 
better  be  able  to  predict  the  extent  of 
NCP  usage. 

L  List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedure.  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Air  pollution  control. 
Environmental  protection.  Gasoline. 
Motor  vehicles. 

Dated:  August  23. 1985. 
Lee  M.  Thomas. 

Administrator. 

PART  86->{  AMENDED] 

For  the  reasons  set  forth  in  the 
preamble,  Part  86,  Subparts  A,  K  and  L„ 
Chapter  1  of  Title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

1.  The  authority  citation  for  Part  86  is 
revised  to  read  as  follows: 

Authority:  Sees.  206(g)  and  301  of  the  Clean 
Air  Act.  as  amended,  42  U.S.C.  7525(g).  7601. 

2.  Paragraph  (e}(3)(ii)(A)  of  9  86.085-22 
of  Subpart  A  is  revised  to  read  as 
follows: 


S  86.oe5-22    Approval  of  application  for 
certification;  test  fleet  selections; 
determinations  of  parameters  subject  to 
adjustment  for  certification.  Selective 
Enforcement  Audit,  and  Production 
Compliance  Audit,  adequacy  of  limits,  and 
pityslcally  ad|ustable  ranges. 
•         *         «         •        * 

(e)  *  •  • 

(3)  •  •  * 

(ii)(A)  In  the  case  of  a  parameter 
determined  to  be  adequately 
inaccessible  or  sealed,  the 
Administrator  shall  include  within  the 
physically  adjustable  range  applicable 
to  testing  under  Subpart  G,  K  or  L 
(Selective  Enforcement  Audit  and 
Production  Conipliance  Audit]  only  the 
actual  setting  to  which  the  parameter  is 
adjusted  during  production. 

***** 

3.  The  introductory  text  of  paragraph 
(e),  paragraphs  (e)(1)  (iii)  through  (vii). 
(e)(5),  (e)(e)(i).  and  (e)(7)  of  §  86.087-30 
of  Subpart  A  are  revised  to  read  as 
follows: 

$86,087-30    Certmeatlon. 

***** 

(e)  For  light-duty  trucks,  heavy-duty 
engines,  and  heavy-duty  vehicles 

(1)  *  *  * 

(iii)  The  manufacturer  submits  false  or 
incomplete  information  in  any  report  or 
information  provided  pursuant  to  the 
requirements  of  9  86.1009  or  S  86.1112- 
87;  or 

(iv)  The  manufacturer  renders 
inaccurate  any  test  data  submitted 
pursuant  to  S  86.1009  or  S  86.1112-87;  or 

(v)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  to  conduct 
activities  related  to  entry  and  access  as 
authorized  in  {  86.1006  or  9  86.1109-87 
and  in  a  warrant  or  court  order 
presented  to  the  manufactxu^r  or  the 
party  in  charge  of  the  facility  in 
question;  or 

(vi)  EPA  Enforcement  OfBcers  are 
unable  to  conduct  activities  related  to 
entry  and  access  as  authorized  in 
9  86.1006  or  {  86.1109-87  because  a 
manufactiu-er  has  located  a  facility  in  a 
foreign  jurisdiction  where  local  law 
prohibits  those  activities;  or 

(vii)  The  manufacturer  refuses  to  or  in 
fact  does  not  comply  with  the 
requirements  of  9  9  86.1004(a),  86.1005, 
86.1007,  86.1008,  86.1010  86.1011,  86.1013, 
86.1107(a),  86.1108-87,  88.1110-87. 
86.1111-87,  86.1112-87  or  9  86.1113-87. 
***** 

(5)  In  any  case  in  which  certification 
of  a  light-duty  truck,  heavy-duty  engine, 
or  heavy-duty  vehicle  is  proposed  to  be 
suspended  under  paragraph  (e)(l)(v)  of 
this  section  and  in  which  the 
Administrator  has  presented  to  the 
manufacturer  involved  reasonable 


evidence  that  a  violation  of  9  86.1006  or 
9  86.1109-87  in  fact  occurred,  if  the 
manufacturer  wishes  to  contend  that, 
although  the  violation  occurred,  the 
vehicle  or  engine  configuration  or  engine 
family  in  question  was  not  involved  in 
the  violation  to  a  degree  that  would 
warrant  suspension  of  certification 
under  paragraph  (e)(l)(v)  of  this  section, 
he  shall  have  the  burden  of  establishing 
that  contention  to  the  satisfaction  of  the 
Administrator. 

(6)  *  •  • 

(i)  Be  made  only  after  the 
manufactui-er  concerned  has  been 
offered  an  opportunity  for  a  bearing 
conducted  in  accordance  with  9  86.1014 
or  9  88.1115-87,  and 
*         *         •         •         • 

(7)  Any  voiding  of  a  certificate  of 
conformity  under  paragraph  (e)(4)  of  this 
section  shall  be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  9  86.1014 
or  9  86.1115-87. 

4.  Section  86.1002-84  of  Subpart  K  is 
amended  by  adding  the  following 
definition: 

S86.1002-«4    Definmons. 

***** 

"Compliance  level"  means  an 
emission  level  determined  during  a 
Production  Compliance  Audit  pursuant 

to  Subpart  L  of  this  Part. 

***** 

5.  Paragraph  (b)(2)  of  9  86.1008-84  is 
revised  to  read  as  follows: 

$86.100e-«4    Test  procedures. 

*  *  •  *  • 

(b) 

(2)  For  1984  and  later  model  years  the 
Administrator  may  adjust  or  cause  to  be 
adjusted  any  engine  parameter  which 
the  Administrator  has  determined  to  be 
subject  to  adjustment  for  certification. 
Selective  Enforcement  Audit  and 
Production  Compliance  Audit  testing  in 
accordance  with  9  86.084-22(e)(l),  to 
any  setting  vtnthin  the  physically 
adjustable  range  of  that  parameter,  as 
determined  by  the  Administrator  in 
accordance  with  9  86.084-22(e)(3)(ii), 
prior  to  the  performance  of  any  tests. 
However,  if  the  idle  speed  parameter  is 
one  which  the  Administrator  has 
determined  to  be  subject  to  adjustment, 
the  Administrator  shall  not  adjust  it  to 
any  setting  which  causes  a  lower  engine 
idle  speed  than  would  have  been 
possible  within  the  physically 
adjustable  range  of  the  idle  speed 
parameter  if  the  manufacturer  had 
accumulated  125  hours  of  service  on  the 
engine  or  4,000  miles  on  the  vehicle 
under  paragraph  (c)  of  this  section,  all 
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other  parameters  being  identically 
adjusted  for  the  purpose  of  the 
comparison.  The  manufacturer  may  be 
requested  to  supply  information  to 
establish  such  an  alternative  minimum 
idle  speed.  The  Administrator,  in 
making  or  specifying  these  adjustments, 
may  consider  the  effect  of  the  deviation 
from  the  manufacturer's  recommended 
setting  on  emissions  performance 
characteristics  as  well  as  the  likelihood 
that  similar  settings  will  occur  on  in-use 
heavy-duty  engines  or  light-duty  trucks. 
In  determining  likelihood,  the 
Administrator  may  consider  factors 
such  as,  but  not  limited  to,  the  effect  of 
the  adjustment  on  engine  or  vehicle 
performance  characteristics  and 
surveillance  information  from  similar  in- 
use  engines  or  vehicles. 
***** 

6.  Paragraph  (d)(2)  of  S  86.100»-64  is 
revised  to  read  as  follows: 

9  86. 1009-e4    Calculation  and  reporting  of 

tastraauits. 

***** 

(d)  *  *  • 

(2)  The  applicable  standards  or 
compliance  levels  against  which  the 

engines  or  vehicles  were  tested; 
***** 

7.  Paragraphs  (b)  and  (c)  of  S  86.1010- 
84  are  revised  to  read  as  follows; 

§  86.1010-44    Compllanca  with  acceptabia 
quality  laval  and  paaaing  and  failing  criteria 
for  Salective  Enforcement  Audita. 
•         •         *         •         • 

(b)  A  failed  engine  or  vehicle  is  one 
whose  final  deteriorated  test  results 
pursuant  to  paragraph  86.1009-^(c),  for 
one  or  more  of  the  applicable  exhaust 
pollutants,  exceed  the  applicable 
emission  standard  or  compliance  level. 

(c)  The  manufacturer  shall  test  heavy- 
duty  engines  or  light-duty  trucks 
comprising  the  test  sample  until  a  pass 
decision  is  reached  for  all  pollutants,  or 
a  fail  decision  is  reached  for  one 
pollutant.  A  pass  decision  is  reached 
when  the  cumulative  number  of  failed 
engines  or  vehicles,  as  defined  in 
paragraph  (b)  of  this  section,  for  each 
pollutant  is  less  than  or  equal  to  the  past 
decision  number  appropriate  to  the 
cumulative  number  of  engines  or 
vehicles  tested.  A  fail  decision  is 
reached  when  the  cumulative  number  of 
failed  engines  or  vehicles  for  one  or 
more  pollutants  is  greater  than  or  equal 
to  the  fail  decision  number  appropriate 
to  the  cumulative  number  of  engines  or 
vehicles  tested.  The  pass  and  fail 
decision  numbers  associated  with  the 
cumulative  number  of  engines  or 
vehicles  tested  are  determined  by  using 
the  tables  in  Appendix  X  of  this  part 
appropriate  to  the  projected  sales  as 


made  by  the  heavy-duty  engine 
manufacturer  in  its  Application  for 
Certification  or  as  made  by  the  light- 
duty  truck  manufacturer  in  its  report 
submitted  under  paragraph  (a)(2)  of 
9  600.207-80  of  the  Automobile  Fuel 
Economy  Regulations.  In  the  tables  in 
Appendix  X  to  this  part,  sampling  plan 
"stage"  refers  to  the  cumulative  number 
of  engines  or  vehicles  tested.  Once  a 
pass  or  fail  decision  has  been  made  for 
a  particular  pollutant,  the  number  of 
engines  or  vehicles  whose  final 
deteriorated  test  results  exceed  the 
emission  standard  or  compliance  level, 
if  applicable,  for  that  pollutant  shall  not 
be  considered  any  further  for  the 
purposes  of  the  audit. 
***** 

8.  Paragraphs  (i)(l)(ii).  {j)(2).  (k)(2)  and 
(m)  of  §  86.1012-84  are  revised  to  read 
as  follows: 

9  86.1012-84    Suspension  and  revocation 
of  certiflcatea  of  conformity. 
•         •         *         *         » 

(i)  *  *  • 

(1)  •  *  * 

(ii)  Demonstrate  that  the  engine  or 
vehicle  conforms  to  applicable 
standards  or  compliance  levels  by 
retesting  the  engine  or  vehicle  in 
accordance  with  these  regulations;  and 
***** 

(J)  *  *  * 

(2)  Demonstrate  that  the  engine  or 
vehicle  configuration  for  which  the 
certificate  of  conformity  has  been 
suspended  does  in  fact  comply  with 
these  regulations  by  testing  engines  or 
vehicles  selected  from  normal 
production  runs  of  that  engine  or  vehicle 
configuration,  at  the  plant(s)  or 
associated  storage  facilities  speciHed  by 
the  Administrator,  in  accordance  with 
the  conditions  specified  in  the  initial  test 
order.  If  the  manufacturer  elects  to 
continue  testing  individual  engines  or 
vehicles  after  suspension  of  a  certificate, 
the  certificate  is  reinstated  for  any 
engine  or  vehicle  actually  determined  to 
be  in  conformance  with  the  applicable 
standards  or  compliance  levels  through 
testing  in  accordance  with  the 
applicable  test  procedures,  provided 
that  the  Administrator  has  not  revoked 
the  certificate  pursuant  to  paragraph  (h) 
of  this  section. 

(k)  *  •  • 

(2)  After  implementing  the  change  or 
changes  intended  to  remedy  the 
nonconformity,  the  manufacturer  shall 
demonstrate  that  the  modified  engine  or 
vehicle  configuration  does  in  fact 
conform  with  these  regulations  by 
testing  engines  or  vehicles  selected  from 
normal  production  runs  of  that  modified 
engine  or  vehicle  configuration  in 
accordance  with  the  conditions 


specified  in  the  initial  test  order.  This 
testing  will  be  considered  by  the 
Administrator  to  satisfy  the  testing 
requirements  of  9  86.078-32  or  9  86.079- 
33  if  the  Administrator  has  so  notifed 
the  manufacturer.  If  the  subsequent 
audit  results  in  passing  of  the  audit  at 
the  level  of  the  standards  or  compliance 
levels,  if  applicable,  the  Administrator 
shall  reissue  or  amend  the  certificate,  as 
the  case  may  be.  to  include  that 
configuration,  provided  that  the 
manufacturer  has  satisfied  the  testing 
requirements  of  paragraph  (k)(l)  of  this 
section.  If  the  subsequent  audit  is  failed, 
the  revocation  remains  in  effect.  Any 
design  change  approvals  under  this 
subpart  are  limited  to  the  configuration 
affected  by  the  test  order. 

*  *  4  *  « 

(m)  After  the  Administrator  suspends 
or  revokes  a  certificate  of  conformity 
pursuant  to  this  section  or  notifies  a 
manufacturer  of  his  intent  to  suspend, 
revoke  or  void  a  certificate  of 
conformity  under  paragraph  9  86.087- 
30(e),  and  prior  to  the  commencement  of 
a  hearing  under  9  86.1014-84,  if  the 
manufacturer  demonstrates  to  the 
Administrator's  satisfaction  that  the 
decision  to  suspend,  revoke  or  void  the 
certificate  was  based  on  erroneous 
information,  the  Administrator  shall 
reinstate  the  certificate. 
•        *        *        *        « 

9.  Paragraphs  (a)  and  (d)(2)  of 
9  86.1014-84  are  revised  to  read  as 
foUoyvs; 

9  86.1014-84  Hearinga  on  auapension, 
revocation  and  voiding  of  certificate  of 
conformity. 

(a)  Applicability.  The  procedures 
prescribed  by  this  section  apply 
whenever  a  manufacturer  requests  a 
hearing  pursuant  to  9  86.087-30  (e)(6)(i). 
9  86.087-30(e)(7),  or  9  86.1012-84(1). 

***** 

(d)  •  *  • 

(2)  In  the  case  of  a  hearing  requested 
under  9  88.087-30(e)(6)(i),  to  challenge  a 
proposed  suspension  of  a  certificate  of 
conformity  for  the  reasons  specified  in 
9  86.087-30(e)(l)(i)  or  (e)(l)(ii).  when  it 
clearly  appears  bora  the  data  and  other 
information  contained  in  the  request  for 
the  hearing  that  there  is  no  genuine  and 
substantial  question  of  fact  with  respect 
to  the  issue  of  whether  the  refusal  to 
comply  with  the  provisions  of  a  test 
order  or  any  other  requirement  of 
9  86.1003-84  was  caused  by  conditions 
and  circumstances  outside  the  control  of 
the  manufacturer,  the  Administrator 
shall  enter  an  order  denying  the  request 
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for  a  hearing  and  suspending  the 
certificate  of  conformity. 
«         *fi      *        *        « 

10.  The  table  of  contents  of  Subpart  L 
is  added  as  follows: 

Subpart  L— Nonconformance  Penalties  for 
Gasoline-Fueted  and  Diesel  Heavy-Outy 
Engines  and  Heavy-Duty  Vehicles, 
Including  Light-Duty  Triicks 

Sec 

86.1101-87     Applicability. 

86.1102-87     DefinitioiM. 

86.1103-87     Criteria  for  availability  of 

nonconformance  penalties. 
86.1104-87    Determination  of  upper  limits. 
86.1105-87     [Reserved] 

86.1106-87     Production  Compliance  Auditing. 
86.1107-87     Testing  by  the  Administrator. 
86.1106-87     Maintenance  of  records. 
86.1109-87    Entry  and  access. 
86.1110-87    Sample  selection. 
86.1111-87    Test  procedures  for  PCA  testing. 
86.1112-87    Determining  the  compliance 

level  and  reporting  of  test  results. 
86.111^-87    Calculation  and  payment  of 

penalty. 
86.1114-87    Suspension  and  voiding  of ' 

certificates  of  conformity. 
86.1115-87     Hearing  procedures  for 

nonconformance  determinations  and 

penalties. 

11.  Subpart  L  is  added  to  read  as 
follows: 

Subpart  L— Nonconformance  Penalties 
for  Gasoline-Fueled  and  Dtesel  Heavy- 
Outy  Engines  and  Heavy-Outy 
Vehicles,  Including  Ugtit-Duty  Trucks 

§a6.1101-«7    Applicability. 

The  provisions  of  this  subpart  are 
applicable  for  1987  and  later  model  year 
gasoline-fueled  and  diesel  heavy-duty 
engines  and  heavy-duty  vehicles.  These 
vehicles  include  light-duty  trucks  rated 
in  excess  of  6.000  pounds  gross  vehicle 
weight. 

§  86. 11 02-87    Definitions. 

(a)  The  definitions  in  this  section 
apply  to  this  subpart. 

(b)  As  used  in  this  subpart,  all  terms 
not  defined  herein  have  the  meaning 
given  then  in  the  Act. 

"Compliance  level"  means  the 
deteriorated  pollutant  emissions  level  at 
the  60th  percentile  point  for  a  population 
of  heavy-duty  engines  or  heavy-duty 
vehicles  subject  to  Production 
Compliance  Audit  testing  pursuant  to 
the  requirements  of  this  subpart.  A 
compliance  level  can  only  be 
determined  for  a  pollutant  for  which  an 
upper  limit  has  been  established  in  this 
subpart. 

"Configuration"  means  a  subdivision, 
if  any,  of  a  heavy-duty  engine  family  for 
'  which  a  separate  projected  sales  figure 
is  listed  in  the  manufacturer's 
Application  for  Certification  and  which 


can  be  described  on  the  basis  of 
emission  control  system,  governed 
speed,  injector  size,  engine  calibration, 
or  other  parameters  which  may  be 
designated  by  the  Administrator,  or  a 
subclassification  of  light-duty  truck 
engine  family  emission  control  system 
combination  on  the  basis  of  engine  code, 
inertia  weight  class,  transmission  type 
and  gear  ratios,  rear  axle  ratio,  or  other 
parameters  which  may  be  designated  by 
the  Administrator. 

"NCP"  means  a  nonconformance 
penalty  as  described  in  section  206(g)  of 
the  Clean  Air  Act  and  in  this  subpart. 

"PCA"  means  a  Production 
Compliance  Audit  as  described  in 
§  86.1106-87  of  this  subpart. 

"Subclass"  means  a  classification  of 
heavy-duty  engines  or  heavy-duty 
vehicles  based  on  such  factors  as  gross 
vehicle  weight  rating,  fuel  usage,  vehicle 
usage,  engine  horsepower  or  additional 
criteria  that  the  Administrator  shall 
apply.  Subclasses  include,  but  are  not 
hmited  to: 

Light-duty  gasoline  trucks  (6,001-6,500 

lb.  GVW) 
Light-duty  diesel  trucks  (6,001-8,500  lb. 

GVW) 
Light  heavy-duty  gasoline  engines  (for 

use  in  vehicles  of  8.501-14,000  lb. 

GVW) 
Heavy  heavy-duty  gasoline  engines  (for 

use  in  vehicles  of  14,001  lb.  and  above 

GVW) 
Light  heavy-duty  diesel  engines  (see 

§  86.085-2(a)(l)) 
Medium  heavy-duty  diesel  engines  (see 

§  86.085-2(a)(2)) 
Heavy  heavy-duty  diesel  engines  (see 

§  86.085-2(al(3)) 

"Test  Sample"  means  a  group  of 
heavy-duty  engines  or  heavy-duty 
vehicles  of  the  same  configuration 
which  have  been  selected  to  receive 
emission  testing. 

"Upper  limit"  means  the  emission 
level  for  a  specific  pollutant  above 
which  a  certificate  of  conformity  may 
not  be  issued  or  may  be  suspended  or 
revoked. 

§  86. 1 103-86    Cmcria  for  svailability  of 
nonconformance  penalties. 

(a)  EPA  shall  establish  for  each 
subclass  of  heavy-duty  engines  and 
heavy-duty  vehicles  (other  than 
motorcycles),  an  NCP  for  a  motor 
vehicle  pollutant,  when  any  new  or 
revised  emission  standard  is  more 
stringent  than  the  previous  standard  for 
the  pollutant,  or  when  an  existing 
standard  for  that  pollutant  becomes 
more  difficult  to  achieve  because  of  a 
new  or  revised  standard,  provided  that 
EPA  finds: 

(1)  That  for  such  subclass  of  engines 
or  vehicles,  substantial  work  will  be 


required  to  meet  the  standard  for  which 
the  NCP  is  offered,  and 

(2)  That  there  is  likely  to  be  a 
technological  laggard. 

(b)  Substantial  work,  as  used  in 
paragraph  (a)(1)  of  this  section,  means 
the  application  of  technology  not 
previously  used  in  an  engine  or  vehicle 
class  or  subclass,  or  the  significant 
modification  of  existing  technology  or 
design  parameters,  needed  to  bring  the 
vehicle  or  engine  into  compliance  with 
either  the  more  stringent  new  or  revised 
standard  or  an  existing  standard  which 
becomes  more  difficult  to  achieve 
because  of  a  new  or  revised  standard. 


§86.1t04-87 
limits. 


Determination  of  upper 


(a)  The  upper  limit  applicable  to  a' 
pollutant  emission  standard  for  a 
subclass  of  heavy-duty  engines  or 
heavy-duty  vehicles  for  which  an  NCP  is 
established  in  accordance  with 

S  88.1103-87.  shall  be  the  previous 
pollutant  emission  standard  for  that 
subclass. 

(b)  If  no  previous  standard  existed  for 
the  pollutant  under  paragraph  (a),  the 
upper  limit  will  be  developed  by  EPA 
during  rulemaking. 

(c)  If  a  manufacturer  participates  in 
the  emissions  averaging  program  and 
carries  over  certification  of  an  engine 
family  from  the  prior  model  year,  the 
upper  limit  for  that  engine  family  shall 
be  the  family  emission  limit  of  the  prior 
model  year,  unless  the  family  emission 
limit  is  less  than  the  upper  limit 
determined  in  paragraph  (a). 

§86.1105-87    [Reserved] 

§  66. 1 106-87    Production  compliance 
auditing. 

For  a  model  year  in  which  upper  limits 
for  heavy-duty  engine  or  heavy-duty 
vehicle  emission  standards  for  one  or 
more  exhaust  pollutants  are  specified  in 
§  86.1105-87,  a  manufacturer  may  elect 
to  conduct  a  Production  Compliance 
Audit  (PCA)  for  each  engine  or  vehicle 
configuration  satisfying  the  following 
conditions: 

(a)  Certification  test  results,  pursuant 
to  §  86.082-23.  exceed  the  emission 
standard  for  a  particular  pollutant  but 
do  not  exceed  the  upper  limit 
established  for  that  pollutant.  In  that 
event,  the  manufacturer  will  be  offered  a 
qualified  certificate  of  conformity 
allowing  for  the  introduction  into 
commerce  of  the  specified  engine  family, 
provided  that: 

(1)  The  manufacturer  must  agree  to 
conduct  a  PCA  of  those  engines  or 
vehicles; 


Federal  Regiiter  /  Vol.  Sq  No.  109  /  Friday.  August  30.  1985  /  Rules  and  Regulatjom  35389 


(2)  PCA  testing  must  be  conducted  on 
the  same  configuration  tested  in 
certihcation; 

(3)  The  selection  of  engines  or 
vehicles  for  PCA  testing  must  be 
initiated  no  later  than  five  (5)  days  after 
the  start  of  assembly-line  production  of 
the  specified  engine  or  vehicle 
configiiration.  imless  that  period  is  . 
extended  by  the  Administrator; 

(4)  The  manufacturer  must  agree: 

(i)  To  pay  the  NCP  amount  calculated 
as  a  result  of  PCA  testing  on  each 
engine  or  vehicle,  unless  the 
manufacturer  successfully  challenges 
the  Administrator's  determination  of  the 
compliance  level  or  penalty  calculation 
or  both  under  S  86.1115-87(c); 

(ii)  To  recall  any  engines  or  vehicles 
introduced  into  commerce,  without 
invoking  the  procedural  requirements  of 
section  207(cj  of  the  Clean  Air  Act  if  the 
compliance  level  for  the  engine  or 
vehicle  configuration  of  (a)(2)  exceeds 
the  upper  limit  as  determined  by  the 
PCA; 

(5)  If  the  compliance  level  determined 
in  the  PCA  is  below  the  emission 
standard,  no  NCP  will  be  offered,  and 
all  appropriate  qualifications  will  be 
removed  from  the  qualified  certificate  of 
conformity. 

(b)  An  engine  or  vehicle  configuration 
fails  a  Selective  Enforcement  Audit 
(SEA)  under  subpart  K  of  40  CFR  Part  86 
with  respect  to  the  standard  for  a 
particular  pollutant  but  does  not  fail 
with  respect  to  the  upper  limit 
established  for  that  pollutant,  and  no 
NCP  has  been  previously  assessed  for 
that  configuration,  provided  that: 

(1)  The  manufacturer  must  submit  a 
written  report  to  the  Administrator 
within  five  (5)  days  after  failure  to  pass 
the  audit  containing  the  following: 

(i)  A  statement  that  the  manufacturer 
does  not  intend,  at  that  time,  to  make 
any  engine  and/or  emission  control 
system  design  changes  that  may  remedy 
the  nonconformity;  and 

(ii)  A  request  from  the  manufacturer 
to  conduct  the  PCA.  including  the  date 
the  testing  will  begin: 

(2)  Failure  to  submit  the  report  within 
five  (5)  days  after  the  SEA  failure  will 
result  in  the  forfeiture  of  the  NCP  option, 
unless  a  satisfactory  justification  for  the 
delay  is  provided  to  the  Administrator, 

(3)  The  selection  of  any  required 
engines  or  vehicles  for  PCA  testing  must 
be  initiated  no  later  than  ten  (10)  days 
after  the  SEA  failure  unless  extended  by 
the  Administrator,  otherwise,  the 
manufacturer  may  forfeit  the  option  to 
elect  an  NCP; 

(4)  PCA  testing  must  be  conducted  on 
the  same  configiuration  that  failed  the 
SEA; 


(5)  Test  results  from  the  SEA.  together 
with  any  additional  test  restdts  required 
during  the  PCA.  will  be  used  in 
establishing  a  compUance  level  for  the 
configuration  pursuant  to  i  86.1112- 
87(a):  and 

(6)  The  manufacturer,  upon  approval 
by  the  Administrator  to  conduct  a  PCA 
on  a  failed  SEA  engine  or  vehicle 
configuration,  must  agree: 

(i)  To  pay  the  NCP  amount  calculated 
as  a  result  of  PCA  testing  on  each 
engine  or  vehicle  introduced  into 
commerce  after  the  tenth  day  of  the  SEA 
failure,  unless  the  manufacturer 
successfully  challenges  the 
Administrator's  determination  of  the 
compUance  level  or  penalty  calculation 
or  both  under  |  86.1115-87{c): 

(ii)  To  recall  any  engines  or  vehicles 
introduced  into  commerce  after  the 
tenth  day  of  the  SEA  failure,  without 
invoking  the  procedural  requirements  of 
section  207(c)  of  the  Clean  Air  Act,  if  the 
compliance  level  of  the  engine  or  vehicle 
configuration  exceeds  the  upper  limit  as 
determined  by  the  PCA. 

(c)  An  engine  or  vjehicle  configuration, 
for  which  an  NCP  has  been  previously 
assessed  for  a  particular  pollutant 
either  passes  an  SEA  with  respect  to  the 
particular  pollutant  standard,  fails  an 
SEA  with  respect  to  the  particular 
pollutant  standard  but  not  the  previous 
compliance  level,  or  fails  an  SEA  with 
respect  to  the  previous  compliance  level 
but  not  the  associated  upper  limit 
provided  that 

(1)  The  manufacturer  must  submit  a 
written  statement  to  the  Administrator 
within  five  (5)  days  of  the  conclusion  of 
the  SEA  requesting  a  PCA,  including  the 
date  the  PCA  testing  will  begin: 
otherwise,  the  manufacturer  forfeits  the 
option  to  establish  a  new  compliance 
level; 

(2)  The  selection  of  any  required 
engines  or  vehicles  for  PCA  testing  must 
be  initiated  no  later  than  ten  (10)  days 
after  the  conclusion  of  the  SEA  unless 
the  period  is  extended  by  the 
Administrator;  otherwise,  the 
manufactiu«r  forfeits  the  option  to 
establish  a  new  compliance  level; 

(3)  PCA  testing  must  be  conducted  on 
the  same  configuration  tested  during  the 
SEA,  and  all  conditions  in  the  SEA  test 
order  must  apply  to  the  PCA; 

(4)  Test  results  for  the  SEA,  together 
with  any  additional  test  results  required 
during  the  PCA.  will  be  used  in 
establishing  a  new  compbance  level  for 
the  configuration  pursuant  to  fi  86.1112- 
87(a): 

(5)  The  manufacturer  must  agree: 

(i)  To  pay  the  NCP  amoimt  calculated 
as  a  result  of  PCA  testing  on  each 
engine  or  vehicle  introduced  into 
commerce  after  the  tenth  day  of  the 


conclusion  of  the  SEA,  unless  the 
manufacturer  successfully  challenges 
the  Administrator's  determination  of  the 
compliance  level  or  penalty  calailation 
or  both  under  5  86.1115-87(c}: 

(ii)  To  recall  any  engines  or  vehicles 
introduced  into  commerce  after  the 
tenth  day  after  the  conclusion  of  the 
SEA.  without  invoking  the  procedural 
requirements  of  section  207(c)  of  the 
Clean  Air  Act  if  the  engine  or  vehicle 
configuration  exceeds  the  upp>er  bmit  as 
determined  by  the  PCA; 

(6)  A  previously  assessed  NCP  will  be 
terminated  and  no  NCP  will  be 
established  as  a  result  of  the  new  PCA  if 
the  compliance  level  is  determined  to  be 
below  the  appUcable  emission 
standards. 

(d)  Hie  implementation  of  a 
production  running  change  that  causes 
the  emission  level  for  a  particular 
pollutant  to  be  either  above  the  emission 
standard  but  below  the  associated  upper 
limit  for  a  vehicle  or  engine 
configuration  for  which  an  NCP  has  not 
been  previously  assessed,  or  below  the 
associated  upper  limit  for  a  vehicle  or 
engine  configuration  for  which  an  NCP 
has  been  previously  assessed, 
regardless  of  the  previous  compliance 
level.  In  that  event  the  manufacturer 
will  be  oHered  a  qualified  certificate  of 
conformity  allowing  for  the  introduction 
into  commerce  of  the  engine  or  vehicle 
configuration  resulting  from  the  running 
change,  provided  that 

(1)  The  manufacturer  must  submit  a 
written  report  to  the  Administrator 
outlining  the  reason  for  the  running 
change  and  the  date  the  manufacturer 
will  begin  PCA  testing; 

(2)  The  manufacturer  must  agree: 

(i)  To  pay  the  NCP  amount  calculated 
as  a  result  of  PCA  testing  on  each 
engine  or  vehicle,  unless  the 
manufacturer  successfully  challenges 
the  Administrator's  determination  of 
compliance  level  or  penalty  calculation 
or  both  under  9  86.1115-87(c): 

(ii)  To  recall  any  engines  or  vehicles 
introduced  into  commerce,  without 
invoking  the  procedural  requirements  of 
section  207(c)  of  the  Clean  Air  Act  if  the 
engine  or  vehicle  configuration  exceeds 
the  upper  limit  as  determined  by  the 
PCA; 

(3)  The  selection  of  engines  or 
vehicles  for  PCA  testing  must  be 
initiated  no  later  than  five  (5)  days  after 
the  start  of  assembly  line  production  of 
the  engine  or  vehicle  configuration 
resulting  from  the  running  change  unless 
that  period  is  extended  by  the 
Administrator  and 

(4)  If  the  compliance  level  is 
determined  to  be  below  the  applicable 
emission  standard,  a  previously 
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assessed  NCP  will  be  terminated,  an 
NCP  will  not  be  established  as  a  result 
of  the  PCA  testing,  and  all  qualifications 
will  be  removed  from  the  qualified 
certificate  of  conformity. 

(e)  The  following  requirements  are 
applicable  to  each  PCA  under  this 
subpart. 

(1)  The  manufacturer  shall  make  the 
following  documents  available  to  EPA 
Enforcement  Officers  upon  request: 

(i)  A  properly  filed  and  current 
application  for  certification,  following 
the  format  prescribed  by  the  EPA  for  the 
appropriate  model  year,  and 

(ii)  A  copy  of  the  shop  manual  and 
dealer  ser\ice  bulletins  for  the 
configurations  being  tested. 

(2)  Only  one  mechanic  at  a  time  per 
engine  or  vehicle  shall  make  authorized 
checks,  adjustments,  or  repairs,  unless  a 
particular  check,  adjustment  or  repair 
requires  a  second  mechanic  as  indicated 
in  the  shop  manual  or  dealer  service 
bulletins. 

(3)  A  mechanic  shall  not  perform  any 
check,  adjustment,  or  repair  without  an 
Enforcement  Officer  present  unless 
otherwise  authorized. 

(4)  The  manufacturer  shall  utilize  only 
those  tools  and  test  equipment  utilized 
by  its  dealers  or  those  dealers  using  its 
engines  when  performing  authorized 
checks,  adjustments,  or  repairs. 

Sa6.1107-«7    Ttsting  by  the  Administrator. 

(a)  The  Administrator  may  require 
that  engines  or  vehicles  of  a  specified 
configuration  be  selected  in  a  manner 
consistent  with  the  requirements  of 
§  86.1110-67  and  submitted  to  him  at 
such  place  as  he  may  designate  for  the 
purpose  of  conducting  emission  tests  in 
accordance  with  §  86.1111-87  to 
determine  whether  engines  or  vehicles 
manufactured  by  the  manufacturer 
conform  with  the  regulations  of  this 
subpart. 

(b)(1)  Whenever  the  Administrator 
conducts  a  test  on  a  test  engine  or 
vehicle  or  the  Administrator  and 
manufacturer  each  conduct  a  test  on  the 
same  test  engine  or  vehicle,  the  results 
of  the  Administrator's  test  will  comprise 
the  official  data  for  that  engine  or 
vehicle. 

(2)  Whenever  the  manufacturer 
conducts  all  tests  on  a  test  engine  or 
vehicle,  the  manufacturer's  test  data  will 
be  accepted  as  the  official  data, 
provided  that  if  the  Administrator 
makes  a  determination  based  on  testing 
under  paragraph  (a)  of  this  section  that 
there  is  a  substantial  lack  of  agreement 
between  the  manufacturer's  test  results 
and  the  Administrator's  test  results,  no 
manufacturer's  test  data  from  the 
manufacturer's  test  facility  will  be 
accepted  for  purposes  of  this  subpart. 


(c)  If  the  Administrator  determines 
that  testing  conducted  under  paragraph 
(a)  of  this  section  demonstrates  a  lack  of 
agreement  under  paragraph  (b)(2)  of  this 
section,  the  Administrator  shall: 

(1)  Notify  the  manufacturer  in  writing 
of  his  determination  that  the 
manufacturer's  test  facility  is 
inappropriate  for  conducting  the  tests 
required  by  this  subpart  and  the  reasons 
therefore;  and 

(2)  Reinstate  any  manufacturer's  data 
only  upon  a  showing  by  the 
manufacturer  that  the  data  acquired 
under  paragraph  (a)  of  this  section  was 
erroneous  and  the  manufacturer's  data 
was  correct 

(d)  The  manufactiu^r  may  request  in 
writing  that  the  Administrator 
reconsider  his  determination  in 
paragraph  (b)(2)  of  this  section  based  on 
data  or  information  which  indicates  that 
changes  have  been  made  to  the  test 
facility  and  that  these  changes  have 
resolved  the  reasons  for  disqualification. 

§S6.1108-87    Maintmanc*  of  rrcords. 

(a)  The  manufactiirer  of  any  new 
gasoline-fueled  or  diesel  heavy-duty 
engine  or  heavy-duty  vehicle  subject  to 
any  of  the  provisions  of  this  subpart 
shall  establish,  maintain,  and  retain  the 
following  adequately  organized  and 
indexed  records: 

(1)  General  records.  A  description  of 
all  equipment  used  to  test  engines  or 
vehicles  in  accordance  with  S  86.1111- 
87.  pursuant  to  PCA  testing  under  this 
subpart,  specifically: 

(i)  If  testing  heavy-duty  gasoline 
engines,  the  equipment  requirements 
specified  in  S9  86.1306-84  and  86.1506- 
84  of  this  part. 

(ii)  If  testing  heavy-duty  diesel 
engines,  the  equipment  requirements 
specified  in  S§  86.1306-84,  86.1506-84. 
86.879-6.  86.879-8  and  86.879-9  of  this 
part: 

(iii)  If  testing  light-duty  gasoline- 
fueled  trucks,  the  equipment 
requirements  specified  in  S  S  86.106 
(excluding  all  references  to  particulate 
emission  testing)  and  86.1506-84  of  this 
part  and 

(iv)  If  testing  light-duty  diesel  trucks, 
the  equipment  requirements  specified  in 
§  86.106  (excluding  all  references  to 
evaporative  emission  testing)  of  this 
part. 

(2)  Individual  records.  These  records 
pertain  to  each  Production  Compliance 
Audit  conducted  pursuant  to  this 
subpart. 

(i)  The  date.  time,  and  location  of  each 
test: 

(ii)  The  number  of  hours  of  service 
accumulated  on  the  engine  or  the 
number  of  miles  on  the  vehicle  when  the 
test  began  and  ended: 


(iii)  The  names  of  all  supervisory 
personnel  involved  in  the  conduct  of  the 
Production  Compliance  Audit 

(iv)  A  record  and  description  of  any 
repair  performed,  giving  the  date  and 
time  of  the  repair,  the  reason  for  it  the 
person  authorizing  it  and  the  names  of 
all  personnel  involved  in  the  supervision 
and  performance  of  the  repair. 

(v)  The  date  when  the  engine  or 
vehicle  was  shipped  from  the  assembly 
plant  or  associated  storage  facility  and 
when  it  was  received  at  the  testing 
facility: 

(vi)  A  complete  record  of  all  emission 
tests  performed  pursuant  to  this  subpart 
(except  tests  performed  by  EPA 
directly),  including  all  individual 
worksheets  and/or  other  docimientation 
relating  to  each  test,  or  exact  copies 
thereof,  specifically — 

(A)  If  testing  heavy-duty  gasoline 
engines,  the  record  requirements 
specified  in  §§  86.1342-84  and  86.1542- 
84  of  this  part 

(B)  If  testing  heavy-duty  diesel 
engines,  the  record  requirements 
specified  in  §S  86.1342-84.  86.1542-84, 
and  86.879-10;  (5  86.337-79  for  Subpart 
D  testing  only). 

(C)  If  testing  light-duty  gasoline  fueled 
trucks,  the  record  requirements  specified 
in  S§  86.142  (excluding  all  references  to 
diesel  vehicles)  and  86.1542-84:  and 

(D)  If  the  testing  light-duty  diesel 
trucks,  the  record  requirements  specified 
in  S  86.142:  and 

(vii)  A  brief  description  of  any 
significant  Production  Compliance  Audit 
events  commencing  with  the  test  engine 
or  vehicle  selection  process,  but  not 
described  by  any  subparagraph  under 
paragraph  (a)(2)  of  this  section, 
including  such  extraordinary  events  as 
engine  damage  during  shipment  or 
vehicle  accident. 

(3)  The  manufacturer  shall  record  the 
test  equipment  description,  pursuant  to 
paragraph  (a)(1)  of  this  section,  for  each 
test  cell  that  was  used  to  perform 
emission  testing  under  this  subpart. 

(b)  The  manufactiu«r  shall  retain  all 
records  required  to  be  maintained  under 
this  subpart  for  a  period  of  six  (6)  years 
after  completion  of  all  testing.  Records 
may  be  retained  as  hard  copy  or 
reduced  to  microfilm,  punch  cards,  etc., 
depending  upon  the  manufacturer's 
record  retention  procedure,  provided 
that  in  every  case  all  the  information 
contained  in  the  hard  copy  is  retained. 

§86.1109.87    Entry  and  access. 

(a)  To  allow  the  Administrator  to 
determine  whether  a  manufacturer  is 
complying  with  the  provisions  of  this 
subpart.  EPA  Enforcement  Officers  are 
authorized  to  enter  any  of  the  following 
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(during  operating  hours  and  upon 
presentation  of  credentials]: 

(1)  Any  facility  where  any  engine  or 
vehicle  to  be  introduced  into  commerce 
or  any  emission  related  component  is 
manufactured,  assembled,  or  stored; 

(2)  Any  facility  where  any  tests 
conducted  pursuant  to  a  PCA  request  or 
any  prdcediu^s  or  activities  connected 
with  these  tests  are  or  were  performed; 

(3)  Any  facility  where  any  engine  or 
vehicle  which  is  being  tested,  was 
tested,  or  will  be  tested  is  present;  and 

(4)  Any  facility  where  any  record  or 
other  dociunent  relating  to  any  of  the 
above  is  located. 

(b)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (a]  of  this 
section,  EPA  Enforcement  Officers  are 
authorized  to  perform  the  following 
inspection-related  activities: 

(1)  To  inspect  and  monitor  any 
aspects  of  engine  or  vehicle 
manufacture,  assembly,  storage,  testing 
and  other  procedures,  and  the  facilities 
in  which  these  procedures  are 
conducted. 

(2)  To  inspect  and  monitor  any  aspect 
of  engine  or  vehicle  test  procedures  or 
activities,  including,  but  not  limited  to, 
monitoring  engine  or  vehicle  selection, 
preparation,  service  or  mileage 
accumulation,  preconditioning,  repairs, 
emission  test  cycles,  and  maintenance; 
and  to  verify  calibration  of  test 
equipment; 

(3)  To  inspect  and  make  copies  of  any 
records  or  documents  related  to  the 
assembly,  storage,  selection  and  testing 
of  an  engine  or  vehicle;  and 

(4)  To  inspect  and  photograph  any 
part  or  aspect  of  any  engine  or  vehicle 
and  any  component  used  in  the 
assembly  thereof  that  is  reasonably 
related  to  the  purpose  of  the  entry. 

(c)  EPA  Enforcement  Officers  are 
authorized  to  obtain  reasonable 
assistance  without  cost  from  those  in 
charge  of  a  facility  to  help  them  perform 
any  function  listed  in  this  subpart  and 
are  authorized  to  request  the 
manufactiu^r  conducting  the  PCA  to 
make  arrangement  with  those  in  charge 
of  a  facility  operated  for  its  benefit  to 
famish  reasonable  assistance  without 
cost  to  EPA,  whether  or  not  the 
manufacturer  controls  the  facility. 

(d)  EPA  Enforcement  Officers  are 
authorized  to  seek  a  warrant  or  coiu-t 
order  authorizing  the  EPA  Enforcement 
Officers  to  conduct  activities  related  to 
entry  and  acpess  as  authorized  in  this 
section,  as  appropriate,  to  execute  the 
functions  specified  in  this  section.  EPA 
Enforcement  Officers  may  proceed  ex 
parte  to  obtain  a  warrant  whether  or  not 
the  Enforcement  Officers  first  attempted 
to  seek  permission  of  the  manufacturer 
conducting  the  PCA  or  the  party  in 


charge  of  the  facilities  in  question  to 
conduct  activities  related  to  entry  and 
access  as  authorized  in  this  section. 

(e)  A  manufacturer  that  conducts  a 
PCA  shall  permit  EPA  Enforcement 
Officers  who  present  a  warrant  or  court 
order  as  described  in  paragraph  (d)  of 
this  section  to  conduct  activities  related 
to  entry  and  access  as  authorized  in  this 
section  and  as  described  in  the  warrant 
or  court  order.  The  manufacturer  shall 
cause  those  in  charge  of  its  facility  or  a 
facility  operated  for  its  benefit  to  permit 
EPA  Enforcement  Officers  to  conduct 
activities  related  to  entry  and  access  as 
authorized  in  this  section  pursuant  to  a 
warrant  or  court  order  whether  or  not 
the  manufacturer  controls  the  facility.  In 
the  absence  of  such  a  warrant  or  court 
order,  EPA  Enforcement  Officers  may 
conduct  activities  related  to  entry  and 
access  as  authorized  in  this  section  only 
upon  the  consent  of  the  manufacturer  or 
the  party  in  charge  of  the  facilities  in 
question. 

(f)  It  is  not  a  violation  of  this  part  or 
the  Clean  Air  Act  for  any  person  to 
refuse  to  permit  EPA  Enforcement 
Officers  to  conduct  activities  related  to 
entry  and  access  as  authorized  in  this 
section  without  a  warrant  or  court  order. 

(g)  A  manufacturer  is  responsible  for 
locating  its  foreign  testing  and 
manufacturing  facilities  in  jurisdictions 
in  which  local  foreign  law  does  not 
prohibit  EPA  Enforcement  Officers  from 
conducting  the  entry  and  access 
activities  specified  in  this  section.  EPA 
will  not  attempt  to  make  any  inspections 
which  it  has  been  informed  that  local 
foreign  law  prohibits. 

(h)  For  purposes  of  this  section,  the 
following  definitions  are  applicable: 

(1)  "Presentation  of  Credentials" 
means  display  of  the  document 
designating  a  person  as  an  EPA 
Enforcement  Officer. 

(2)  Where  engine  or  vehicle  storage 
areas  or  facilities  are  concerned, 
"operating  hours"  means  all  times 
during  which  personnel  other  than 
custodial  personnel  are  at  woric  in  the 
vicinity  of  the  area  or  facility  and  have 
access  to  it. 

(3)  Where  facilities  or  areas  other 
than  those  covered  by  paragraph  (h)(2) 
of  this  section  are  concerned,  "operating 
hours"  means  all  times  during  which  an 
assembly  line  is  in  operation,  engine  or 
vehicle  assembly  is  taking  place,  testing 
repair,  service  accumulation, 
preparation  or  compilation  of  records  is 
taking  place,  or  any  other  procedure  or 
activity  related  to  engine  or  vehicle 
manufacture,  assembly  or  testing  is 
being  carried  out  in  a  facility. 

(4)  "Reasonable  assistance"  includes, 
but  is  not  Umited  to,  clerical,  copying, 
interpreting  and  translating  services, 


and  making  personnel  of  the  facility 
being  inspected  available  during  their 
working  hours  on  an  EPA  Enforcement 
Officer's  request  to  inform  the  EPA 
Enforcement  Officer  of  how  the  facility 
operates  and  to  answer  his  or  her 
questions.  Any  employee  whom  an  EPA 
Enforcement  Officer  requests  the 
manufacturer  to  cause  to  appear  for 
questioning  will  be  entitled  to  be 
accompanied,  represented  and  advised 
by  counsel. 

S86.1110-S7    Sample  Miccttoa 

(a)  Engines  or  vehicles  comprising  a 
test  sample  which  are  required  to  be 
tested  pursuant  to  a  PCA  in  accordance 
with  this  subpart  will  be  selected  at  the 
location  and  in  the  manner  specified  by 
EPA.  If  a  manufactiuer  determines  that 
the  test  engines  or  vehicles  cannot  be 
selected  in  the  manner  specified  by 
EPA,  an  alternative  selection  procedure 
may  be  employed,  provided  that  the 
manufacturer  requests  approval  of  the 
alternative  procedure  in  advance  of  the 
start  of  test  sampie  selection  and  that 
the  Administrator  approves  the 
procedure. 

(b)  The  manufacturer  shall  have 
assembled  the  test  engines  or  vehicles  of 
the  configuration  selected  for  testing 
using  its  normal  mass  production 
processes  for  engines  or  vehicles  to  be 
distributed  into  commerce.  In  the  case  of 
heavy-duty  engines,  if  the  test  engines 
are  selected  at  a  location  where  they  do 
not  have  their  operational  and  emission 
control  systems  installed,  EPA  will 
specify  the  manner  and  location  for 
selection  of  components  to  complete 
assembly  of  the  engines.  The 
manufacturer  shall  assemble  these 
components  onto  the  test  engines  using 
normal  assembly  and  quality  control 
procedures  as  documented  by  the 
manufacturer. 

(c)  No  quality  control  testing,  or 
assembly  procedures  will  be  used  on  the 
completed  test  engine  or  vehicle  or  any 
portion  thereof,  including  parts  and 
subassemblies,  that  will  not  be  used 
during  the  production  and  assembly  of 
all  other  engines  or  vehicles  of  that 
configuration. 

(d)  The  EPA  Enforcement  Officers 
may  specify  that  they,  rather  than  the 
manufacturer,  will  select  the  test 
engines  or  vehicles. 

(e)  The  order  in  which  test  engines  or 
vehicles  are  selected  determines  the 
order  in  which  test  results  are  to  be  used 
in  applying  the  PCA  testing  plan  in 
accordance  with  {  86.1112-87. 

(f)  The  manufacturer  shall  keep  on 
hand  all  engines  or  vehicles  comprising 
the  test  sample  until  such  time  as  a 
compliance  level  is  determined  in 
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accordance  with  §  66.1112-87(a)  except 
that  the  manufacturer  may  ship  any 
tested  engine  or  vehicle  which  has  not 
failed  in  accordance  with  S  86.1112- 
87(f)(1).  However,  once  the 
manufacturer  ships  any  test  engine  or 
vehicle,  it  relinquishes  the  prerogative  to 
conduct  retests  as  provided  in  §  86.1111- 
87(i). 

§86.1111-«7    Test  procedure*  for  PCA 
testing. 

(a)(1)  For  heavy-duty  engines,  the 
prescribed  test  procedure  for  PCA 
testing  is  the  Federal  Test  Procedure  as 
described  in  Subparts  N.  I.  and  P  of  this 
part. 

(2)  For  heavy-duty  vehicles,  the 
prescribed  test  procedure  for  PCA 
testing  is  described  in  Subpart  M  of  this 
part. 

(3)  For  light-duty  trucks,  the 
prescribed  test  procedure  for  PCA 
testing  is  the  Federal  Test  Procedure  as 
described  in  Subparts  B  and  P  of  this 
part. 

(4)  When  testing  light-duly  trucks,  the 
following  exceptions  to  the  test 
procedures  in  Subpart  B  are  applicable: 

(i)  The  manufacturer  may  use  gasoline 
lest  fuel  meeting  the  specifications  of 
paragraph  (a)  of  5  86.113  for  mileage 
accumulation.  Otherwise,  the 
manufacturer  may  use  fuels  other  than 
those  specified  in  this  section  only  with 
advance  approval  of  the  Administrator. 

(ii)  The  manufacturer  may  measure 
the  temperature  of  the  test  fuel  at  other 
than  the  approximate  midvolume  of  the 
fuel  tank,  as  specified  in  paragraph  (a) 
of  §  86.131.  and  may  drain  the  test  fuel 
from  other  than  the  lowest  point  of  the 
fuel  tank,  as  specified  in  paragraph  (b) 
of  §  86.131.  with  the  advance  approval 
of  the  Administrator. 

(iii)  The  manufacturer  may  perform 
additional  preconditioning  on  PCA  test 
vehicles  other  than  the  preconditioning 
specified  in  §  88.132  only  if  the 
additional  preconditioning  has  been 
performed  on  certification  test  vehicles 
of  the  same  configuration. 

(iv)  The  manufacturer  shall  perform 
the  heat  build  procedure  11  to  34  hours 
following  vehicle  preconditioning  rather 
than  according  to  the  time  period 
specified  in  paragraph  (a)  of  S  86.133. 

(v)  The  manufacturer  may  substitute 
slave  tires  for  the  drive  wheel  tires  on 
the  vehicle  as  specified  in  paragraph  (e) 
of  9  86.135.  provided  that  the  slave  tires 
are  the  same  size  as  the  drive  wheel 
tires. 

(vi)  The  cold  start  exhaust  emission 
test  described  in  §  86.137  shall  follow 
the  heat  build  procedure  described  in 
§  86.133  by  not  more  than  one  hour. 

(vii)  In  performing  exhaust  sample 
analysis  under  §  66.140: 


(A)  When  testing  diesel  vehicles,  the 
manufacturer  shall  allow  a  minimum  of 
20  minutes  warm-up  for  the  HC 
analyzer,  and  a  minimum  of  2  hours 
warm-up  for  the  CO.  COj  and  NO, 
analyzers.  (Power  is  normally  left  on  for 
infrared  and  chemiluminescent 
analyzers.  When  not  in  use,  the  chopper 
motors  of  the  infrared  analyzers  are 
turned  off  and  the  phototube  high 
voltage  supply  to  the  chemiluminescent 
analyzers  is  placed  in  the  standby 
position.) 

(B)  The  manufacturer  shall  exercise 
care  to  prevent  moistiue  from 
condensing  in  the  sample  collection 
bags. 

(viii)  The  manufacturer  need  not 
comply  with  S  86.142.  since  the  records 
required  therein  are  provided  under 
other  provisions  of  this  subpart. 

(ix)  In  addition  to  the  requirements  of 
Subpart  B  of  this  part,  the  manufacturer 
shall  prepare  gasoline-fueled  vehicles  as 
follows  prior  to  exhaust  emission 
testing: 

(A)  The  manufacturer  shall  inspect  the 
fuel  system  to  insure  the  absence  of  any 
leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5  ±  0.5  inches  of  water  to  the  fuel 
system,  allowing  the  pressure  to 
stabilize,  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  in  5  minutes.  If  required,  the 
manufacturer  shall  perform  corrective 
action  in  accordance  with  paragraph  (d) 
of  this  section. 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  emission  control  system. 

(C)  The  manufacturer  shall  not  modify 
the  test  vehicle's  evaporative  emission 
control  system  by  component  addition, 
deletion,  or  substitution,  except  to 
comply  with  paragraph  (a)(4)(ii)  of  this 
section  if  approved  in  advance  by  the 
Administrator. 

(b)(1)  The  manufacturer  shall  not 
adjust,  repair,  prepare,  or  modify  the 
engines  or  vehicles  selected  for  testing 
and  shall  not  perform  any  emission  tests 
on  engines  or  vehicles  selected  for 
testing  pursuant  to  a  PCA  request  unless 
the  adjustment,  repair,  preparation, 
modification,  or  tests  are  documented  in 
the  manufacturer's  engine  or  vehicle 
assembly  and  inspection  procedures  and 
are  actually  performed  on  all  engines  or 
vehicles  produced  or  unless  these 
adjustments  or  tests  are  required  or 
permitted  under  this  subpart  or  are 
approved  in  advance  by  the 
Administrator. 

(2)  For  1984  and  later  model  years  the 
Administrator  may  adjust  or  cause  to  be 


adjusted  any  engine  parameter  which 
the  Administrator  has  determined  to  be 
subject  to  adjustment  for  certification, 
Selective  Enforcement  Audit  and 
Production.  Compliance  Audit  testing  in 
accordance  with  S  86.084-22(e)(l).  to 
any  setting  within  the  physically 
adjustable  range  of  that  parameter,  as 
determined  by  the  Administrator  in 
accordance  with  {  86.084-2{e)(3)(ii). 
prior  to  the  performance  of  any  tests. 
However,  if  the  idle  speed  parameter  is 
one  which  the  Administrator  has 
determined  to  be  subject  to  adjustment, 
the  Administrator  shall  not  adjust  it  to 
any  setting  which  causes  a  lower  engine 
idle  speed  than  would  have  been 
possible  within  the  physically 
adjustable  range  of  the  idle  speed 
parameter  if  the  manufacturer  had 
accumulated  125  hours  of  service  on  the 
engine  or  4.000  miles  on  the  vehicle 
under  paragraph  (c)  of  this  section,  all 
other  parameters  being  identically 
adjusted  for  the  purpose  of  the 
comparison.  The  manufacturer  may  be 
requested  to  supply  information  to 
establish  such  an  alternative  minimum 
idle  speed.  The  Administrator,  in 
making  or  specifying  these  adjustments, 
may  consider  the  effect  of  the  deviation 
,  from  the  manufacturer's  recommended 
setting  on  emissions  performance 
characteristics  as  well  as  the  likelihood 
that  similar  settings  will  occur  on  in-use 
heavy-dufy  engines  or  light-dufy  trucks. 
In  determining  likelihood,  the 
Administrator  may  consider  factors 
such  as,  but  not  limited  to,  the  effect  of 
the  adjustment  on  engine  or  vehicle 
performance  characteristics  and 
surveillance  information  from  similar  in- 
use  engines  or  vehicles. 

(c)  Prior  to  performing  emission 
testing  on  a  PCA  test  engine,  the 
manufactxirer  may  accumulate  on  each 
engine  a  number  of  hours  of  service 
equal  to  the  greater  of  125  hours  or  the 
number  of  hours  the  manufacturer 
accumulated  during  certification  on  the 
emission-data  engine  corresponding  to 
the  configuration  tested  during  PCA. 
Prior  to  performing  emission  testing  on  a 
PCA  test  vehicle,  the  manufacturer  may 
accumulate  a  number  of  miles  equal  to 
the  greater  of  4.000  miles  or  the  number 
of  miles  the  manufacturer  accumulated 
during  certification  on  the  emission-data 
vehicle  corresponding  to  the 
configuration  tested  during  PCA  Service 
or  mileage  accumulation  may  be 
performed  in  any  manner  the 
manufactiu^r  desires. 

(d)  No  maintenance  shall  be 
performed  on  test  engines  or  vehicles 
after  selection  for  testing  nor  will  any 
test  engine  or  vehicle  substitution  or 
replacement  be  allowed,  unless 
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requested  of  and  approved  by  the 
Administrator  in  advance  of  the 
performance  of  any  maintenance  or 
engine  or  vehicle  substitution. 

(e)  The  manufacturer  shall 
expeditiously  ship  test  engines  or 
vehicles  from  the  point  of  selection  to 
the  test  facility  or  other  location  to  meet 
any  other  requirements  of  this  subpart. 
If  the  test  facihty  is  not  located  at  or  in 
close  proximity  to  the  point  of  selection. 
the  manufacturer  shall  assure  that  test 
engines  or  vehicles  arrive  at  the  test 
facility  within  24  hours  of  selection, 
except  that  the  Administrator  may 
approve  more  time  based  upon  a  request 
by  the  manufacturer  accompanied  by  a 
satisfactory  justification. 

(f]  If  an  engine  or  vehicle  cannot 
complete  the  service  or  mileage 
accumulation  or  emission  tests  because 
of  engine  or  vehicle  malfunction,  the 
manufacturer  may  request  that  the 
Administrator  authorize  the  repair  of  the 
engine  or  vehicle.  If  the  engine  or 
vehicle  cannot  be  repaired 
expeditiously.  EPA  may  delete  it  from 
the  test  sequence. 

(g)(1)  Heavy-duty  engine 
manufacturers  with  projected  sales 
bound  for  the  United  States  market  for 
that  year  of  30,000  or  greater,  as  made  in 
their  respective  Applications  for 
Certification,  shall  complete  emission 
testing  at  their  testing  facility  on  a 
minimum  of  two  engines  per  24  hour 
period,  including  voided  tests. 

(2)  Heavy-duty  engine  manufacturers 
with  projected  sales  bound  for  the 
United  States  market  for  that  year  of 
less  than  30,000.  as  made  in  their 
respective  Apphcations  for  Certification, 
Shall  complete  emission  testing  at  one 
engine  per  24  hour  period,  including 
voided  tests. 

(3)  Light-duty  truck  manufacturers 
shall  complete  emission  testing  on  a 
minimum  of  four  vehicles  per  24  hour 
period,  including  voided  tests. 

(4)  The  Administrator  may  approve  a 
longer  period  of  time  for  conducting 
emission  tests  based  upon  a  request  by 
a  manufacturer  accompanied  by  a 
satisfactory  justification. 

(h)  The  manufacturer  shall  perform 
test  engine  or  vehicle  selection, 
shipping,  preparation  service  or  mileage 
accumulation,  and  testing  in  such  a 
manner  as  to  insure  that  the  audit  is 
performed  in  an  expeditious  manner. 

(i)  The  manufacturer  may  retest  any 
engines  or  vehicles  tested  during  a 
Production  Compliance  Audit  once  a 
compliance  level  has  been  established 
in  accordance  with  {  86.1112-87  based 
on  the  first  test  on  each  engine  or 
vehicle.  The  Administrator  may  approve 
retesting  at  other  times  based  upon  a 
request  by  the  manufacturer 


accompanied  by  a  satisfactory 
justification.  The  manufacturer  may  test 
each  engine  or  vehicle  a  total  of  three 
times.  The  manufacturer  shall  test  each 
engine  or  vehicle  the  same  number  of 
times.  The  manufacturer  may 
accumulate  additional  service  or 
mileage  before  conducting  a  retest. 
subject  to  the  provisions  of  paragraph 
(c)  of  this  section. 

§86.1112-87    Determining  the  complianc* 
level  and  reporting  of  test  results. 

(a)  A  manufacturer  that  has  elected  to 
conduct  a  PCA  in  accordance  with 
S  86.1106-87  may  estabhsh  the 
compliance  level  for  a  pollutant  for  any 
engine  or  vehicle  configuration  by  using 
the  primary  PCA  sampling  plan  or  either 
of  two  optional  reduced  PCA  sampling 
plans  (the  fi.xed  reduced  sampling  plan 
or  the  sequential  reduced  sampling  plan) 
described  below.  A  manufacturer  that 
uses  either  of  the  two  optional  reduced 
PCA  sampling  plans  may  elect  to 
continue  testing  and  establish  a    - 
compliance  level  under  the  primary  PCA 
sampling  plan. 

(1)  A  manufacturer  that  elects  to 
conduct  a  PCA  for  a  pollutant  using  the 
primary  PCA  sampling  plan  shall: 

(i)  Conduct  emission  tests  on  24 
engines  or  vehicles  in  accordance  with 
S  88.1111-87  for  the  pollutants  for  which 
the  PCA  was  initiated.  If  the  PCA 
follows  an  SEA  failure,  the  number  of 
additional  tests  conducted  shall  be  the 
difference  between  24  and  the  number 
of  engines  or  vehicles  tested  in  the  SEA. 
If  24  or  more  engines  or  vehicles  were 
tested  in  the  SEA,  no  additional  tests 
shall  be  conducted;  and 

(ii)  Rank  the  final  deteriorated  test 
results,  as  defined  by  paragraph  (e)  of 
this  section,  obtained  for  that  pollutant 
in  order  from  the  lowest  to  the  highest 
value.  If  the  PCA  follows  an  SEA  failure, 
all  SEA  test  results  for  that  pollutant 
shall  be  included  in  this  ranking. 

(iii)  The  compliance  level  for  that 
pollutant  is  the  final  deteriorated  test 
result  in  the  sequence  determined  from 
Table  1  of  Appendix  XII  of  these 
regulations. 

(2)  A  manufacturer  that  elects  to 
conduct  a  PCA  for  a  pollutant  using  the 
fixed  reduced  PCA  sampling  plan  shall: 

(i)  Select  a  sample  size  between  3  and 
23  engines  or  vehicles.  If  the  PCA 
follows  an  SEA  failure,  the  sample  size 
selected  cannot  be  less  than  the  number 
of  engines  or  vehicles  tested  during  the 
SEA;  and 

(ii)  Conduct  emission  tests  on  the 
selected  sample  in  accordance  with 
S  86.1111-87  for  the  pollutants  for  which 
the  PCA  was  initiated. 

(iii)  The  compliance  level  for  the 
pollutant  is  the  result  of  the  following 


equation,  using  the  test  results  obtained 
in  (a)(2)(ii)  and  all  SEA  test  results  for 
that  pollutant  if  the  PCA  follows  an  SEA 
failure: 

CL=X-fK8 

where: 

CL=The  compliance  level. 

X=The  mean  of  the  final  deteriorated  fe«t 
results,  as  defined  by  paragraph  (e)  of 
this  section. 

K= A  value  that  depends  on  the  size  of  the 
test  sample.  See  Table  2  of  Appendix  XU 
of  this  part  for  the  value  of  K  that 
corresponds  to  the  size  of  the  test 
sample. 

s=The  sample  standard  deviation. 

The  compliance  level  is  roimded  to  the 
same  number  of  significant  figures 
contained  in  the  applicable  standard  in 
accordance  with  ASTM  E29-67. 

(3)  A  manufacturer  that  elects  to 
conduct  a  PCA  for  a  pollutant  using  the 
sequential  reduced  PCA  sampling  plan 
shall  perform  the  following: 

(i)  Select  a  sample  size  of  4, 8, 12, 16 
or  20  engines  or  vehicles.  If  the  PCA 
follows  an  SEA  failure,  the  sample  size 
selected  cannot  be  less  than  the  niunber 
of  engines  or  vehicles  tested  during  the 
SEA. 

(ii)  Conduct  emission  tests  on  the 
selected  sample  in  accordance  with 
S  86.1111-67  for  the  pollutants  for  which 
the  PCA  was  initiated. 

(iii)  The  compliance  level  for,  the 
pollutant  is  the  result  of  the  following 
equation,  using  the  test  results  obtained 
in  (a)(3)(ii)  and  all  SEA  test  results  for 
that  pollutant  if  the  PCA  follows  an  SE.A 
failure: 

CL=X-|^K8 

where: 

CL=:The  compliance  level. 

J(=The  mean  of  the  final  deteriorated  test 
results,  as  defined  by  paragraph  (e)  of 
this  section. 

K=A  value  that  depends  on  the  size  of  the 
test  sample.  See  Table  3  of  Appendix  XO 
of  this  part  for  the  value  of  K  that 
corresponds  to  the  size  of  the  test 
sample. 

8= The  sample  standard  deviation. 

The  compliance  level  is  rounded  to  the 
same  number  of  significant  figiu^s 
contained  in  the  applicable  standard  in 
accordance  with  ASTM  E29-67. 

(iv)  After  calculating  a  compUance 
level  in  accordance  with  (a)(3)(iii).  a 
manufacturer  may  elect  to  increase  the 
sample  size  by  4  engines  or  vehicles,  or 
a  multiple  thereof,  up  to  the  maximum, 
including  SEA  engines  or  vehicles  if  any. 
of  20.  Upon  that  election,  the 
manufacturer  shall  add  the  additional 
engines  or  vehicles  to  the  sample  and 
perform  (a](3)(ii)  and  (a)(3)(iii).  This 
election  may  be  repeated  if  appropriate. 
A  compliance  level  determined  under 
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this  election  shall  replace  a  previou:ily 
determined  compliance  level. 

(b)  A  fail  decision  is  reached  with 
respect  to  the  upper  limit  when  the 
compliance  level  determined  in 
paragraph  (a)  of  this  section  exceeds  the 
applicable  upper  limit. 

(c)  Initial  test  results  are  calculated 
following  the  Federal  Test  Procedure 
specified  in  9  B8.1111-87(a). 

(d)  Final  test  results  are  calculated  by 
summing  the  initial  test  results  derived 
in  paragraph  (c)  of  this  section  for  each 
test  engine  or  vehicle,  dividing  by  the 
ntmiber  of  tests  conducted  on  the  engine 
or  vehicle,  and  rounding  In  accordance 
with  ASTM  E29-67  to  the  same  number 
of  decimal  places  contained  in  the 
applicable  standard  expressed  to  one 
additional  significant  figure. 

(e)  Final  deteriorated  test  results.  (1) 
The  final  deteriorated  test  results  for 
each  heavy-duty  engine  or  light-duty 
truck  tested  according  to  Subparts  B,  L 
N.  or  P  of  this  part  are  calculated  by 
applying  the  final  test  results  by  the 
appropriate  deterioration  factor,  derived 
from  the  certification  process  for  the 
engine  family  control  system 
combination  and  model  year  for  the 
selected  configuration  to  which  the  test 
engine  or  vehicle  belongs.  If  the 
deterioration  factor  computed  during  the 
certification  process  is  multiplicative 
and  it  is  less  than  one.  that  deterioration 
factor  will  be  one.  If  the  deterioration 
factor  computed  during  the  certification 
process  is  additive  and  it  is  less  than 
zero,  that  deterioration  factor  will  be 
zero. 

(2)  The  final  deteriorated  test  results 
are  rounded  to  the  same  niunber  of 
significant  figures  contained  in  the 
applicable  standard  in  accordance  with 
ASTM  E29-67. 

(f)  A  failed  engine  or  vehicle  is  one 
whose  final  deteriorated  test  results,  for 
one  or  more  of  the  applicable  exhaust 
pollutants,  exceed: 

(1)  The  applicable  emission  standard. 
or 

(2)  The  compliance  level  established 
in  paragraph  (b)  of  this  section. 

(g)  Within  five  working  days  after 
completion  of  PCA  testing  of  all  engines 
or  vehicles,  the  manufacturer  shall 
submit  to  the  Administrator  a  report 
which  includes  the  following 
information: 

(1)  The  location  and  description  of  the 
manufacturer's  emission  test  facilities 


which  were  utilized  to  conduct  testing 
reported  pursuant  to  this  section; 

(2)  The  applicable  standards  against 
which  the  engines  or  vehicles  were 
tested; 

(3)  Deterioration  factors  for  the  engine 
family  to  which  the  selected 
configuration  belongs; 

(4)  A  description  of  the  engine  or 
vehicle  and  any  emission-related 
component  selection  method  used; 

(5)  For  each  test  conducted: 

(i)  Test  engine  or  vehicle  description, 
including; 

(A)  Configuration  and  engine  family 
identification, 

(6)  Year,  make  and  build  date, 

(C)  Engine  or  vehicle  identification 
number,  and 

(D)  Number  of  hours  of  service 
accumulated  on  engine  or  number  of 
miles  on  vehicle  prior  to  testing; 

(ii)  Location  where  service  or  mileage 
accimiulation  was  conducted  and 
description  of  accumulation  procedure 
and  schedule; 

(iii)  Test  number,  date,  initial  test 
results  before  and  after  rounding,  final 
test  results  and  final  deteriorated  test 
results  for  all  emission  tests,  whether 
valid  or  invalid,  and  the  reason  for 
invalidation,  if  applicable; 

(iv)  A  complete  description  of  any 
modification,  repair,  preparation, 
maintenance,  and/or  testing  which  was 
performed  on  the  test  engine  or  vehicle 
and  has  not  been  reported  pursuant  to 
any  other  paragraph  of  this  subpart  and 
will  not  be  performed  on  all  other 
production  engines  or  vehicles;  and 

(v)  Any  other  information  the 
Administrator  may  request  relevant  to 
the  determination  as  to  whether  the  new 
heavy-duty  engines  or  heavy-duty 
vehicles  being  manufactured  by  the 
manufactiu^r  do  in  fact  conform  with 
the  regulations  of  this  subpart;  and 

(6)  The  following  statement  and 
endorsement: 

This  report  ia  submitted  puisuant  to  section 
206  of  the  Clean  Air  Act  This  Production 
Compliance  Audit  was  conducted  in 
complete  conformance  with  all  applicable 
regulations  under  40  CFR  Part  86  et  seq.  All 
data  and  information  reported  herein  is,  to 
the  best  of 


(Company  Name)- 


knowledge,  true  and  accurate.  I  am  aware  of 
the  penalties  associated  with  violations  of 
the  Clean  Air  Act  and  the  regulations 
thereunder. 


(Authorized  Company  Representative) 

§  86. 1 1 1 3-87    Calculation  and  payment  of 
penalty. 

(a)  The  NCP  for  each  engine  or  vehicle 
for  which  a  compliance  level  has  been 
determined  imder  S  88.1112-^7  is 
calculated  according  to  the  formula  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
depending  on  the  value  of  the 
compliance  level.  Each  formula  contains 
an  annual  adjustment  factor  (AAFi) 
which  is  defined  in  paragraph  (a)(3)  of 
this  section.  Other  terms  in  the  formulas 
are  defined  in  paragraph  (a)(4)  of  this 
section. 

(1)  If  the  compliance  level  (CL)  is 
greater  than  the  stemdard  and  less  than 
or  equal  to  X  (e.g.,  point  CLi  in  figure  1). 
then: 


NCP„  =  (PR,nCL-S) 


( h"') 


where: 

PR,  =  (F)  (MC«) 

(2)  If  the  compliance  level  is  greater 
than  X  and  less  than  or  equal  to  the 
upper  limit  as  determined  by  S  88.1104- 
87  (e.g.,  point  CU  in  figure  1),  then: 


NCP, 
(PR 


P„'(COC^,+  {  nAAF,\ 


where: 


PR.= 


COCw-COCw 
UL-X 


(3)  AAFt  has  the  following  values: 

(i)  If  fi-ac-i  =  a  then  AAF, =1+ 1,-, 
(ii)  If  fraci-i  >0,  then: 


AAF, 


■,«i+i,-,+A4  r — 1 — t 

L  l-(frac.,)J 
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Figure   1 


Penalty  vs.   Compliance  Level 


COC90 


CQS50 


CLi 


X  CL2 

Compliance   Level   (CL) 


UL 


OL' 


If  frac,-,  >0.50.  then  frac,-i  will  be  set 
equal  to  0.50. 

(iii)AAF.  =  l 

(iv)  In  calculating  the  NCP  for  year  n. 
the  value  of  frac,x  for i=n  will  include 
actual  NCP  usage  through  March  31  of 
model  year  n-1  and  EPA's  estimate  of 
additional  usage  for  the  remainder  of 
model  year  n-1.  The  value  of  frac,  1  will 
be  corrected  to  reflect  actual  year  end 
usage  of  NCPs  and  a  corrected  AAF, 
will  be  used  to  establish  NCPs  in  future 
years.  The  correction  of  the  previous 
year's  AAF  will  not  affect  the  previous 
year's  penalty. 

(4)  The  terms  in  the  above  formulas 
have  the  following  meanings  and  values 
which  may  be  determined  separately  for 
each  subclass  and  pollutant  for  which 
an  NCP  is  offered: 

NCP, = NCP  for  year  n  for  each  applicable 

engine  or  vehicle 
CL= Compliance  level  for  year  n  for 

applicable  engines  or  vehicles 
S= Emission  standard 


IIL= Upper  limit  as  determined  by  {  86.1104- 
87.  Except,  if  the  upper  limit  is 
determined  by  8  86.1104-87(c),  the  value 
of  UL  in  paragraph  (a)(2)  of  this  section 
shall  be  the  prior  emission  standard  for 
that  pollutant. 

UL'  =  Upper  hmit  as  determined  by  S  86.1104- 
87(c).  This  value  is  not  used  in  the  above 
formulas. 

X= Compliance  level  above  the  standard  at 
which  NCPi  equals  COCw 


-( 


COCm 


(FKMCo) 


+  S 


PRi  =  Penalty  rate  when  CL<X 

PR2=  Penalty  rate  when  X<CL<  applicable 
upper  limit 

n 

nAAF,= 
Running  product,  i.e., 
(AAF,)x(AAF2)x.  .x(AAF,) 

i=a 

i= An  index  representing  a  year 

n  =  Index  representing  the  number  of  model 
years  for  which  the  NCP  has  been 
available  for  an  engine  or  vehicle 
subclass,  i.e.,  n  =  l  for  the  first  year  that 
the  NCP  is  available;.  .  .  n=n  for  the  nth 
year  that  the  NCP  is  available 


COCm = Estimate  of  the  average  total 
incremental  cost  to  comply  with  the 
standard  relative  to  complying  with  the 
upper  limit 

COCm = Estimate  of  the  goth  percentile  total 
incremental  cost  to  comply  with  the 
standard  relative  to  complying  with  the 
upper  limit 

MC«o  =  Estimate  of  the  average  marginal  cost 
of  compliance  (dollars  per  emission  unit) 
with  the  standard 

F=Factor  used  to  estimate  the  90th  percentile 
marginal  cost  based  on  the  average 
marginal  cost  (the  minimum  value  of  F  is 
1.1,  the  maximum  value  of  F  ia  U) 

AAFi=Annual  adjustment  factor  for  year  i 

fraCi-i  =  Fraction  of  engines  or  vehicles  of  ■ 
subclass  using  NCPs  in  previous  year 
(year  i-1) 

Ai= Usage  adjustment  factor  in  year  i: 
A,=0.10fori=2;  A,=O.Oefori>  2 

Ii= Percentage  increase  in  overcome 
consumer  price  index  in  year  i 

(5)  The  values  of  COCso.  COC^o.  MCw 
and  F  will  be  determined  for  each 
applicable  subclass  by  EPA  based  on 
the  cost  data  used  by  EPA  in  setting  the 
applicable  emission  standard.  However, 
where  the  rulemaking  to  establish  a 
speciHc  NCP  occurs  after  the  rulemaking 
to  establish  the  standard,  EPA  may 
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augment  the  data  base  used  to  establish 
the  standard  by  including  the  best  cost 
and  emission  performance  data 
available  to  EPA  during  the  specific 
NCP  rulemaking. 

(6)  Any  NCP  calculated  under 
paragraph  (a]  of  this  section  will  be 
rounded  to  the  nearest  dollar  in 
accordance  with  ASTM  E29-67. 

(b)  The  NCP  determined  in  paragraph 
(a)  of  this  section  is  assessed  against  all 
those  engines  or  vehicles  of  the 
nonconforming  configuration  or  engine 
family  produced  at  all  assembly  plants 
and  distributed  into  commerce — 

(1)  Since  the  beginning  of  the  model 
year  in  the  case  of  a  certification  failure 
described  by  {  86.1106-87(a). 

(2)  Beginning  ten  days  after  an  SEA 
failure  described  by  S  86.1106-87  (b]  or 
(c). 

(3)  Following  implementation  of  a 
production  running  change  described  by 
S  86.1106-87(d). 

(c)  The  NCP  will  continue  to  be 
assessed  during  the  model  year,  until 
such  time,  if  any,  that  the  conrig\iration 
or  engine  family  is  brought  into 
conformance  with  applicable  emission 
standards. 

(d)  A  manufacturer  may  carry  over  an 
NCP  from  a  model  year  to  the  next 
model  year.  There  is  no  limit  to  the 
number  of  years  that  carryover  can 
continue.  The  amount  of  the  penalty  will 
increase  each  year  according  to 
paragraph  (a). 

(e)  The  Administrator  shall  notify  the 
manufacturer  in  writing  of  the 
nonconformance  penalty  established 
under  paragraph  (a)  of  this  section  after 
the  completion  of  the  PCA  under 

S  86.1112-87. 

(f)  A  manufacturer  may  request  a 
hearing  under  §  86.1115-67  as  to 
whether  the  compliance  level  (including 
a  compliance  level  in  excess  of  the 
upper  limit)  was  determined  in 
accordance  with  the  procedures  in 

S  86.1112-67(a)  or  whether  the 
nonconformance  penalty  was  calculated 
in  accordance  with  the  procedures  in 
9  86.1113-87(a).  If  a  nonconformance 
penalty  has  been  established,  such 
hearing  must  be  requested  within  fifteen 
(15)  days  or  such  other  period  as  may  be 
allowed  by  the  Administrator  after  the 
notification  of  the  nonconformance 
penalty.  If  a  manufacturer  wishes  to 
challenge  a  compliance  level  in  excess 
of  the  upper  limit,  he  must  request  a 
hearing  within  fifteen  (15)  days  or  such    ' 
other  period  as  may  be  allowed  by  the 
Administrator  after  the  completion  of 
the  Production  Compliance  Audit. 

(g)(1)  The  nonconformance  penalty  or 
penalties  assessed  under  this  subpart 
must  be  paid  within  30  days  of  the  end 
of  each  calendar  quarter  (March  31,  June 


30,  September  30  and  December  31),  or 
according  to  such  other  payment 
schedule  as  the  Administrator  may 
approve  pursuant  to  a  manufacturer's 
request,  for  all  nonconforming  engines 
or  vehicles  produced  by  a  manufacturer 
in  accordance  with  paragraph  (b)  of  this 
section  and  distributed  into  commerce 
for  that  quarter.  Payment  must  be  made 
to  the  United  States  Treasury  and 
delivered  to:  Director,  Manufacturers 
Operations  Division  (EN-340F).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  D.C.  20460. 

(2)  The  manufacturer  shall  provide  the 
Administrator  with  the  following 
information  along  with  payment  under 

(g)(1): 

(i)  Corporate  identification, 
identification  and  quantity  of  engines  or 
vehicles  subject  to  the  NCP,  certificate 
identification  (number  and  date),  and 
NCP  payment  calculations. 

(ii)  The  following  statement  and 
endorsement: 

This  information  is  submitted  pursuant  to 
section  206  of  the  Clean  Air  Act  All 
information  reported  herein  is,  to  the  best  of 


(Company  name] 

knowledge,  true  and  accurate.  I  am  aware  of 

the  penalties  associated  with  violations  of 

the  Clean  Air  Act  and  the  regulations 

thereunder. 

(Authorized  Company  Representative) 

(3)  The  Administrator  may  verify  the 
production  figures  or  other 
dociunentation  submitted  under 
paragraph  (g)(2)  of  this  section. 

S  86. 1 1 1 4-<7    Suspension  and  voiding  of 
certificates  of  confonnlty. 

(a)  The  certificate  of  conformity  is 
suspended  with  respect  to  any  engine  or 
vehicle  failing  pursuant  to  paragraph  (f) 
of  S  86.1112-87  effective  from  the  time 
that  a  fail  decision  is  made  for  that 
engine  or  vehicle. 

(b)  Once  a  certificate  has  been 
suspended  for  a  failed  engine  or  vehicle 
as  provided  for  in  paragraph  (a)  of  this 
section,  the  manufacturer  shall  take  the 
following  actions: 

(1)  Before  the  certificate  is  reinstated 
for  that  failed  engine  or  vehicle, 

(i)  Remedy  the  nonconformity,  and 
(ii)  Demonstrate  that  the  engine  or 
vehicle  conforms  to  the  applicable 
standards  or  compliance  levels  by 
retesting  the  engine  or  vehicle  in 
accordance  with  these  regulations:  and 

(2)  Submit  a  written  report  to  the 
Administrator  within  five  working  days 
after  successful  completion  of  testing  on 
the  failed  engine  or  vehicle,  which 
contains  a  description  of  the  remedy 
and  test  results  for  each  engine  or 


vehicle  in  addition  to  other  information 
that  may  be  required  by  this  regulation. 

(c)  The  Administrator  may  suspend 
the  certificate  of  conformity  if  the 
manufacturer,  after  electing  to  conduct  a 
PCA,  fails  to  adhere  to  the  requirements 
stated  in  S  86.1106-87(b](3),  (b)(6)(iii). 
(c)(2),  or  (c)(5){iii). 

(d)  The  Administrator  may  suspend 
the  qualified  certificate  of  conformity 
issued  under  the  conditions  specified  in 
S  86.1106-87  if  the  manufacturer  fails  to 
adhere  to  the  requirements  stated  in 

9  86.1106-87(a){3).  (a)(4)(iii),  (d)(2)(iii),  or 
(d)(3). 

(e)  The  Administrator  may  suspend 
the  certificate  of  conformity  or  the 
qualified  certificate  of  conformity  if  the 
compliance  level  as  determined  in 

9  86.1112-67(a)  is  in  excess  of  the  upper 
limit. 

(f)  The  Administrator  may  void  the 
certificate  of  conformity  if  the 
comphance  level  as  determined  in 

9  86.1112-67(a)  is  in  excess  of  the  upper 
limit  and  the  manufacturer  fails  to  recall 
any  engines  or  vehicles  introduced  into 
commerce  pursuant  to  9  86.1106- 
87(a){4)(ii),  (b)(6)(ii),  (c)(5)(ii)  or  (d)(2)(ii). 

(g)  The  Administrator  may  void  the 
certificate  of  conformity  for  those 
engines  or  vehicles  for  which  the 
manufacturer  fails  to  meet  the 
requirements  of  9  86.1106-87(a)(4)(i), 
(b)(6){i),{c)(5)(i).or(d)(2)(i). 

(h)  The  Administrator  shall  notify  the 
manufacturer  in  writing  of  any 
suspension  or  voiding  of  a  certificate  of 
conformity  in  whole  or  in  part,  except  as 
provided  for  in  paragraph  (a)  of  this 
section. 

(i)  A  certificate  of  conformity 
suspended  or  voided  under  paragaphs 
(c),  (d),  (e),  (f)  or  (g)  of  this  section  may 
be  reinstated  after  a  written  request  by 
the  manufactuirer  and  under  such  terms 
and  conditions  as  the  Administrator 
may  require  and  after  the  manufacturer 
demonstrates  compliance  with 
applicable  requirements. 

(j)  After  the  Administrator  suspends 
or  voids  a  certificate  of  conformity 
pursuant  to  this  section  or  notifies  a 
manufacturer  of  his  intent  to  suspend  or 
void  a  certificate  of  conformity  under 
9  86.087-30(e),  and  prior  to  the 
commencement  of  a  hearing,  if  any, 
under  9  88.1115-87,  if  the  manufacturer 
demonstrates  to  the  Administrator's 
satisfaction  that  the  decision  to  suspend 
or  void  the  certificate  was  based  on 
erroneous  information,  the 
Administrator  shall  reinstate  the 
certificate. 
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S86.111S-«7    Hearing  proccdurM  tor 
nonconformanc*  datarmtnatlons  and 
penaltias. 

(a)  Applicability.  The  procedures 
prescribed  by  this  section  shall  apply 
whenever  a  manufactiu'er  requests  a 
hearing  pursuant  to  S  86.087-30(e)(6)(i), 
§  86.087-30(e)(7).  or  §  86.1113-87(f). 

(b)  Definitions.  The  following 
definitions  shall  be  applicable  to  this 
section: 

(1)  "Hearing  Clerk"  shall  mean  the 
Hearing  Clerk  of  the  Environmental 
Protection  Agency. 

(2)  "Manufacturer"  means  a 
manufacturer  contesting  a  compliance 
level  or  penalty  determination  sent  to 
the  manufacturer. 

(3)  "Party"  means  the  Agency  and  the 
manufacturer. 

(4)  "Presiding  Officer"  shall  mean  an 
Administrative  Law  Judge  appointed 
pursuant  to  5  U.S.C.  3105  (see  also  5  CFR 
Part  930  as  amended). 

(5)  "Judicial  Officer"  shall  mean  an 
officer  or  employee  of  the  Agency 
appointed  as  a  Judicial  Officer  by  the 
Administrator  pursuant  to  this  section 
who  shall  meet  the  qualifications  and 
perform  functions  as  follows: 

(i)  Officer.  There  may  be  designated 
for  purposes  of  this  section  one  or  more 
Judicial  Officers.  As  work  requires, 
there  may  be  a  Judicial  Officer 
designated  to  act  for  the  purposes  of  a 
particular  case. 

(ii)  Qualifications.  A  Judicial  Officer 
may  be  a  permanent  or  temporary 
employee  of  the  Agency  who  performs 
other  duties  for  the  Agency.  Such 
Judicial  Officer  shall  not  be  employed 
by  the  Office  of  Air  and  Radiation  or 
have  any  connection  with  the 
preparation  or  presentation  of  evidence 
for  a  hearing  held  pursuant  to  this 
subpart. 

(iii)  Functions.  The  Administrator  may 
consult  with  a  Judicial  Officer  or 
delegate  all  or  part  of  his  authority  to 
act  in  a  given  case  under  this  section  to 
a  Judicial  Officer,  provided  that  this 
delegation  shall  not  preclude  the  Judicial 
Officer  from  referring  any  motion  or 
case  to  the  Administrator  when  the 
Judicial  Officer  determines  such  referral 
to  be  appropriate. 

(c)  Request  for  public  hearing.  (1)  A 
manufacturer  may  request  a  hearing 
pursuant  to  §  88.1113-87(f)  if  it  disagrees 
with  the  Administrator's  determination 
of  compliance  level  or  penalty 
calculation  or  both,  or  pursuant  to 

§5  86.085-30(e)(6)(i)  or  86.085-30(e)(7)  if 
it  disagrees  with  the  Administrator's 
proposed  suspension  or  voiding  of  a 
certificate  of  conformity.  Requests  for 
such  a  hearing  shall  be  filed  no  later 
than  15  days: 


(i)  After  receipt  of  the  Administrator's 
notification  of  NCP.  if  the  compliance 
level  is  in  the  allowable  range  of  non- 
conformity, or 

(ii)  After  completion  of  the  Production 
Compliance  Audit,  if  the  compliance 
level  exceeds  the  upper  hmit,  or 

(iii)  After  receipt  of  the 
Administrator's  notification  of  a 
proposed  suspension  or  voiding  of  a 
certificate  of  conformity  if  the  hearing  is 
requested  pursuant  to  S  9  86.085- 
30(e)(6)(i)  or  86.085-30(e)(7).  unless 
otherwise  specified  by  the 
Administrator.  The  manufacturer  shall 
simultaneously  serve  two  copies  of  this 
request  upon  die  Director  of  the 
Manufacturers  Operations  Division  and 
file  two  copies  %vith  the  Hearing  Clerk. 
Failure  of  the  manufacturer  to  request  a 
hearing  within  the  time  provided 
constitutes  a  waiver  of  the  right  to  a 
hearing.  Subsequent  to  the  expiration  of 
the  period  for  requesting  a  hearing  as  of 
right,  the  Administrator  may.  in  his 
discretion  and  for  good  cause  shown, 
grant  the  manufacturer  a  hearing  to 
contest  the  compliance  level  or  penalty 
calculation. 

(2)  The  request  for  a  public  hearing 
shall  contain: 

(i)  A  statement  as  to  which  vehicle  or 
engine  subclasses  or  configurations  are 
to  be  the  subject  of  the  hearing: 

(ii)  A  concise  statement  of  the  issues 
to  be  raised  by  the  manufacturer  at  the 
hearing  for  each  vehicle  or  engine 
subclass  or  configuration  for  which  the 
manufacturer  has  requested  the  hearing. 
Provided,  however,  that  in  the  case  of  a 
hearing  requested  under  S  86.1113-87(f). 
the  hearing  shall  be  restricted  to  the 
following  issues: 

(A)  Whether  the  compliance  level  was 
determined  in  accordance  with  the 
procedures  in  §  86.1112-87(a);  or 

(B)  Whether  the  penalty  was 
calculated  in  accordance  with  the 
procedures  in  9  86.1113-87(a). 

(iii)  A  statement  specifying  reasons 
why  the  manufacturer  believes  it  will 
prevail  on  the  merits  on  each  of  the 
issues  so  raised;  and 

(iv)  A  summary  of  the  evidence  which 
supports  the  manufacturer's  position  on 
each  of  the  issues  so  raised. 

(3)  A  copy  of  all  requests  for  public 
hearings  shall  be  kept  on  file  in  the 
Office  of  the  Hearing  Clerk  and  shall  be 
made  available  to  the  pubUc  during 
Agency  business  hours. 

(d)  Summary  decision.  (1)  In  the  case 
of  a  hearing  requested  under  §  86.1113- 
87(f)  when  it  clearly  appears  from  the 
data  and  other  information  contained  in 
the  request  for  a  hearing  that  there  is  no 
genuine  and  substantial  question  of  fact 
with  respect  to  the  issues  specified  in 
9  86.1115-87(c)(2)(ii).  the  Administrator 


will  enter  an  order  denying  the  request 
for  a  hearing,  and  reaffirming  die 
original  compliance  level  determination 
or  penalty  calculation. 

(2)  Any  order  issued  under  paragraph 
(d)(1)  of  this  section  shall  have  the  force 
and  effect  of  a  final  decision  of  the 
Administrator,  as  issued  pursuant  to 
paragraph  (v)(4)  of  this  section. 

(3)  If  the  Administrator  determines 
that  a  genuine  and  substantial  question 
of  fact  does  exist  with  respect  to  any  of 
the  issues  referred  to  in  paragraph  (d)(1) 
of  this  section,  he  shall  grant  the  request 
for  a  hearing  and  publish  a  notice  of 
public  hearing  in  accordance  with 
paragraph  (h)  of  this  section. 

(e)  Filing  and  service.  (1)  An  original 
and  two  copies  of  all  documents  or 
papers  required  or  permitted  to  be  filed 
pursuant  to  this  section  shall  be  filed 
with  the  Hearing  Clerk.  Filing  shall  be 
deemed  timely  if  mailed,  as  determined 
by  the  postmark  to  the  Hearing  Clerk 
within  the  time  allowed  by  this  section. 
If  filing  is  to  be  accomplished  by 
mailing,  the  documents  shall  be  sent  to 
the  address  set  forth  in  the  notice  of 
public  hearing  as  described  in  paragraph 
(h)  of  this  section. 

(2)  To  the  maximum  extent  possible, 
testimony  shall  be  presented  in  written 
form.  Copies  of  vrntten  testimony  shall 
be  served  upon  all  parties  as  soon  as 
practicable  prior  to  the  start  of  the 
hearing.  A  certificate  of  service  shall  be 
pro\ided  on  or  accompany  each 
document  or  paper  filed  with  the 
Hearing  Clerk.  Dociunents  to  be  saved 
upon  the  Directm*  of  the  Manufacturers 
Operations  Division  shall  be  sent  by 
registered  mail  to:  Director. 
Manufacturers  Operations  Division.  U.S. 
Environmental  Protection  Agency  (EN- 
340F),  401  M  Street  S.W..  Washington. 
D.C.  20460.  Service  by  registered  mail  is 
complete  upon  mailing. 

(f)  Time.  (1)  In  computing  any  period 
of  time  prescribed  or  allowed  by  this 
section,  except  as  otherwise  provided 
the  day  of  the  act  or  event  from  which 
the  designated  period  of  time  begins  to 
run  shall  not  be  included.  Saturdays. 
Sundays,  and  Federal  legal  holidays 
shall  be  included  in  computing  any  such 
period  allowed  for  the  filing  of  any 
document  or  paper,  except  that  when 
such  a  period  expires  on  a  Saturday. 
Sunday,  or  Federal  legal  holiday,  such 
period  shall  be  extended  to  include  the 
next  following  business  day. 

(2)  A  prescribed  period  of  time  within 
which  a  party  is  required  or  permitted  to 
do  an  act  shall  be  computed  from  the 
time  of  service,  except  that  when  service 
is  accomplished  by  mail,  three  days 
shall  be  added  to  the  prescribed  period. 
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(8)(1)  Consolidation.  The 
Administrator  of  the  Presiding  Officer  in 
his  discretion  may  consolidate  two  or 
more  proceedings  to  be  held  under  this 
section  for  the  purpose  of  resolving  ore 
or  more  issues  whenever  it  appears  that 
such  consolidation  will  expedite  or 
simplify  consideration  of  such  issues. 
Consolidation  shall  not  affect  the  right 
of  any  party  to  raise  issues  that  could 
have  been  raised  if  consolidation  had 
not  occurred. 

(2)  If  a  vehicle  or  engine  is  determined 
to  be  in  nonconformity  during 
certification  testing  under  Subpart  A  of 
this  part,  then  the  manufactiu-er  may 
wait  to  challenge  the  determination  until 
after  production  compliance  auditing 
and  calculation  of  his  penalty  and  may 
consolidate  challenges  to  the 
determination  of  nonconformity  and  the 
compliance  level  determination  or  the 
penalty  calculation,  without  losing  any 
rights  he  would  otherwise  have  had. 

(3)  If  a  vehicle  or  engine  is  determined 
to  be  in  nonconformity  during  selective 
enforcement  auditing  under  Subpart  K  of 
this  part  then  the  manufacturer  must 
wait  to  challenge  the  determination  until 
after  the  compliance  level  determination 
and  the  penalty  calculation,  and  must 
consolidate  challenges  to  the 
determination  of  nonconformity  and  the 
compliance  level  determination  or  the 
calculation  of  the  penalty. 

(h)  Notice  of  public  hearings.  (1) 
Notice  of  public  hearing  under  this 
section  shall  be  given  by  publication  in 
the  Federal  Register  and  by  such  other 
means  as  the  Administrator  Hnds 
appropriate  to  provide  notice  to  the 
public.  To  the  extent  possible,  hearings 
under  this  section  shall  be  scheduled  to 
commence  within  30  days  of  receipt  of 
the  application  in  paragraph  (c)  of  this 
section. 

(i)  Amicus  curiae.  Persons  not  parties 
to  the  proceeding  wishing  to  file  briefs 
may  do  so  by  leave  of  the  Presiding 
Officer  granted  on  motion.  A  motion  for 
leave  shall  identify  the  interest  of  the 
applicant  and  shall  state  the  reasons 
why  the  proposed  amicus  brief  is 
desirable. 

(j)  Presiding  Officer.  The  Presiding 
Officer  shall  have  the  duty  to  conduct  a 
fair  and  impartial  hearing  in  accordance 
with  5  U.S.C.  SS  554,  556  and  557  and  to 
take  all  necessary  action  to  avoid  delay 
in  the  (fisposition  of  the  proceedings  and 
to  maintain  order.  He  shall  have  all 
power  consistent  with  Agency  rules  and 
with  the  Administrative  Procedure  Act 
necessary  to  this  end.  including  the 
following: 

(1)  To  administer  oaths  and 
affirmations; 


(2)  To  rule  upon  offers  of  proof  and 
exclude  irrelevant  or  repetitious 
material; 

(3)  To  regulate  the  course  of  the 
hearings  and  the  conduct  of  the  parties 
and  their  counsel  therein; 

(4)  To  hold  conferences  for 
simplification  of  the  issues  or  any  other 
proper  purpose; 

(5)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  such  proceedings; 

(6)  To  require  the  submission  of  direct 
testimony  in  written  form  with  or 
without  affidavit  whenever,  iivthe 
opinion  of  the  Presiding  Officer,  oral 
testimony  is  not  necessary  for  full  and 
true  disclosure  of  the  facts; 

(7)  To  enforce  agreements  and  orders 
requiring  access  as  authorized  by  law; 

(8)  To  require  the  filing  of  briefs  on 
any  matter  on  which  he  is  required  to 
rule; 

(9)  To  require  any  party  or  any 
witness,  during  the  course  of  the 
hearing,  to  state  his  position  on  any 
issue; 

(10)  To  take  or  cause  depositions  to  be 
taken  whenever  the  ends  of  justice 
would  be  served  thereby; 

(11)  To  make  decisions  or  recommend 
decisions  to  resolve  the  disputed  issues 
on  the  record  of  the  hearing; 

(12)  To  issue,  upon  good  cause  shown, 
protective  orders  as  described  in 
paragraph  (n]  of  this  section. 

(k)  Conferences.  (1)  At  the  discretion 
of  the  Presiding  Officer,  conferences 
may  be  held  prior  to  or  during  any 
hearing.  The  Presiding  Officer  shall 
direct  the  Hearing  Qerk  to  notify  all 
parties  of  the  time  and  location  of  such 
conference.  At  the  discretion  of  the 
Presiding  Officer,  persons  other  than 
parties  may  attend.  At  a  conference  the 
Presiding  Officer  may: 

(i)  Obtain  stipulations  and 
ac^issions,  receive  requests  and  order 
depositions  to  be  taken,  identify 
disputed  issues  of  fact  and  law,  and 
require  or  allow  the  submission  of 
HTitten  testimony  from  any  witness  or 
party; 

(ii)  Set  a  hearing  schedule  for  as  many 
of  the  following  as  are  deemed 
necessary  by  the  Presiding  Officer 

(A)  Oral  and  written  statements; 

(B)  Submission  of  written  direct 
testimony  as  required  or  authorized  by 
the  Presiding  Officer 

(C)  Oral  direct  and  cross-examination 
of  a  witness  where  necessary  as 
prescribed  in  paragraph  (p)  of  this 
section;  and 

(D)  Oral  argument,  if  appropriate, 
(iii)  Identify  matters  of  which  official 

notice  may  be  taken; 

(iv)  Consider  limitation  of  the  number 
of  expert  and  other  witnesses; 


(v)  Consider  the  procedure  to  be 
followed  at  the  hearing;  and 

(vi)  Consider  any  other  matter  that 
may  expedite  the  hearing  or  aid  in  the 
disposition  of  the  issue. 

(2)  The  results  of  any  conference 
including  all  stipulations  shall,  if  not 
transcribed,  be  summarized  in  writing 
by  the  Presiding  Officer  and  made  part 
of  the  record. 

(1)  Primary  discovery  (exchange  of 
witness  lists  and  documents).  (1)  At  a 
prehearing  conference  or  within  some 
reasonable  time  set  by  the  Presiding 
Officer  prior  to  the  hearing,  each  party 
shall  make  available  to  the  other  parties 
the  names  of  the  expert  and  other 
witnesses  the  party  expects  to  call. 
together  with  a  brief  summary  of  their 
expected  testimony  and  list  of  all 
documents  and  exhibits  which  the  party 
expects  to  introduce  into  evidence. 
Thereafter,  witnesses,  documents,  or 
exhibits  may  be  added  and  summaries 
of  expected  testimony  amended  upon 
motion  by  a  party. 

(2)  The  Presiding  Officer,  may  upon 
motion  by  a  party  or  other  person,  and 
for  good  cause  shown,  by  order 

(i)  Restrict  or  defer  disclosure  by  a 
party  of  the  name  of  a  witness  or  a 
narrative  summary  of  the  expected 
testimony  of  a  witness,  and 

(ii)  Prescribe  other  appropriate 
measures  to  protect  a  witness.  Any 
party  affected  by  any  such  action  shall 
have  an  adequate  opportunity,  once  hr 
learns  the  name  of  a  witness  and 
obtains  the  narrative  summary  of  this 
expected  testimony,  to  prepare  for  the 
presentation  of  this  case. 

(m)  Other  discovery.  (1)  Except  as 
provided  by  paragraph  (m)(l)  of  this 
section,  further  discovery  under  this 
paragraph  shall  be  permitted  only  upon 
determination  by  the  Presiding  Officer: 

(i)  That  such  discovery  will  not  in  any 
way  unreasonably  delay  the  proceeding; 

(ii)  That  the  information  to  be 
obtained  is  not  obtainable  voluntarily; 
and 

(iii)  That  such  information  has 
significant  probative  value.  The 
Presiding  Officer  shall  be  guided  by  the 
procedures  set  forth  in  the  Federal  Rules 
of  Civil  Procedure,  where  practicable, 
and  the  precedents  thereunder,  except 
that  no  discovery  shall  be  undertaken 
except  upon  order  of  the  Presiding 
Officer  or  upon  agreement  of  the  parties. 

(2)  The  Presiding  Officer  shall  order 
depositions  upon  oral  questions  only 
upon  a  showing  of  good  cause  and  upon 
a  finding  that: 

(i)  The  information  sought  cannot  be 
obtained  by  alternative  methods;  or 

(ii)  There  is  a  substantial  reason  to 
believe  that  relevant  and  probative 
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evidence  may  otherwise  not  be 
preserved  for  presentation  by  a  writness 
at  the  hearing. 

(3)  Any  party  to  the  proceeding 
desiring  an  order  of  discovery  shall 
make  a  motion  or  motions  therefor.  Such 
a  motion  shall  set  forth: 

(i]  The  circumstances  warranting  the 
taking  of  the  discovery; 

(ii)  The  nature  of  the  information 
expected  to  be  discovered:  and 

(iii)  The  proposed  time  and  place 
where  it  will  be  taken.  If  the  Presiding 
Officer  determines  the  motion  should  be 
granted,  he  shall  issue  an  onSre  for  the 
taking  of  such  discovery  together  with 
the  conditions  and  terms  thereof. 

(4)  Failure  to  comply  with  an  order 
issued  pursuant  to  this  paragraph  may 
lead  to  the  inference  that  the 
information  to  be  discovered  would  be 
adverse  to  the  person  or  party  from 
whom  the  information  was  sought 

(n)  Protective  orders,  in  camera 
proceedings.  (1)  Upon  motion  by  a  party 
or  by  the  person  from  whom  discovery 
is  sought,  and  upon  a  showing  by  the 
movant  that  the  disclosure  of  the 
information  to  be  discovered,  or  a 
particular  part  thereof  (other  than 
emission  data],  would  result  in  methods 
or  processes  entitled  to  protection  as 
trade  secrets  of  the  person  being 
divulged,  the  Presiding  Officer  may 
enter  a  protective  order  with  respect  to 
such  material.  Any  protective  order 
shall  contain  such  terms  governing  the 
treatment  of  the  information  as  may  be 
appropriate  under  the  circumstances  to 
prevent  disclosure  outside  the  hearing, 
provided  that  the  order  shall  state  that 
the  material  shall  be  filed  separately 
from  other  evidence  and  exhibits  in  the 
hearing.  Disclosure  shall  be  limited  to 
parties  to  the  hearing,  their  counsel  and 
relevant  technical  consultants,  and 
authorized  representatives  of  the  United 
States  concerned  with  carrying  out  the 
Act.  Except  in  the  case  of  the 
government,  disclosure  may  be  limited 
to  counsel  for  parties  who  shall  not 
disclose  such  information  to  the  parties 
themselves.  Except  in  the  case  of  the 
government,  disclosure  to  a  party  or  his 
counsel  shall  be  conditioned  on 
execution  of  a  sworn  statement  that  no 
disclosure  of  the  information  will  be 
made  to  persons  not  entitled  to  receive 
it  under  the  terms  of  the  protective 
order.  (No  such  provision  is  necessary 
where  government  employees  are 
concerned  because  disclosure  by  them 
is  subject  to  the  terms  of  18  U.S.C.  1905.) 

(2)(i)  A  party  or  person  seeking  a 
protective  order  may  be  permitted  to 
make  all  or  part  of  the  required  showing 
in  camera.  A  record  shall  be  made  of 
such  in  camera  proceedings.  If  the 
Presiding  Officer  enters  a  protective 


order  following  a  showing  in  camera, 
the  record  of  such  showing  shall  be 
sealed  and  preserved  and  made 
available  to  the  Agency  or  court  in  the 
event  of  appeal. 

(ii)  Attendance  at  any  in  camera 
proceeding  may  be  limited  to  the 
Presiding  Officer,  representatives  of  the 
Agency,  and  the  person  or  party  seeking 
the  protective  order. 

(3)  Any  partyi,  subject  to  the  terms  and 
conditions  of  any  protective  order 
issued  pursuant  to  paragraph  (n](l)  of 
this  section,  that  desires  to  make  use  of 
any  in  camera  documents  or  testimony 
in  the  presentation  of  his  case  shall 
apply  to  the  Presiding  Officer  by  motion 
for  permission  to  do  so.  and  shall  state 
the  justification  for  the  motion.  The 
Presiding  Officer,  in  granting  any  such 
motion,  shall  enter  an  order  protecting 
the  right:*  of  the  affected  persons  and 
parties  a-i  far  as  is  practicable,  and 
preventing  unnecessary  disclosure  of 
such  information  and  testimony 
concerning  such  information. 

(4)  In  the  submittal  of  proposed 
findings,  briefs,  or  other  papers,  counsel 
for  all  parties  shall  make  a  good  faith 
attempt  to  refrain  from  disclosing  the 
specific  details  of  in  camera  documents 
and  testimony.  This  shall  not  preclude 
references  in  such  proposed  findings, 
briefs,  or  other  papers  to  such 
documents  or  testimony.  This  shall  not 
preclude  references  in  such  proposed 
findings,  briefs,  or  other  papers  marked 
"confidential,"  which  shall  become  part 
of  the  in  camera  record. 

(o)  Motions.  (1)  All  motions,  except 
those  made  orally  during  the  course  of 
the  hearing,  shall  be  in  writing  and  shall 
state  with  particularity  the  groimds 
therefore,  shall  set  forth  the  relief  or 
order  sought,  and  shall  be  filed  with  the 
Hearing  Clerk  and  served  upon  all 
parties. 

(2)  Within  such  tftne  as  may  be  fixed 
by  the  Administrator,  the  judicial 
officer,  or  the  Presiding  Officer,  as 
appropriate,  any  party  may  serve  and 
file  an  answer  to  the  motion.  The  motion 
shall,  if  requested  by  the  Administrator, 
the  judicial  officer,  or  the  Presiding 
Officer,  as  appropriate,  serve  and  file 
reply  papers,  within  the  time  set  by  the 
request. 

(3)  The  Presiding  Officer  shall  rule 
upon  all  motions  filed  or  made  prior  to 
the  filing  of  his  decision  or  accelerated 
decision,  as  appropriate.  The 
Administrator  of  the  judicial  officer,  as 
appropriate,  shall  rule  upon  all  motions 
filed  prior  to  the  appointment  of  a 
Presiding  Officer  and  all  motions  filed 
after  the  filing  of  the  decision  of  the 
Presiding  Officer  or  accelerated 
decision.  Oral  argument  of  motions  will 
be  permitted  only  if  the  Presiding 


Officer,  the  Administrator  or  the  judicial 
officer,  as  appropriate,  deems  it 
necessary. 

(p)  Evidence.  (1)  The  official 
transcripts  and  exhibits,  together  with 
all  papers  and  requests  filed  in  the 
proceeding,  shall  constitute  the  record. 
Immaterial  or  irrelevent  parts  of  an 
admissible  document  shall  be 
segregated  and  excluded  so  far  as 
practicable.  Documents  or  parts  thereof 
subject  to  a  protective  order  under 
paragraph  (n)  of  this  section  shall  be 
segregated.  Evidence  may  be  received  at 
the  hearing  even  though  inadmissible 
under  the  rules  of  evidence  applicable  to 
judicial  proceedings.  The  weight  to  be 
given  evidence  shall  be  determined  by 
its  reliability  and  probative  value. 

(2)  The  Presiding  Officer  shall  allow 
the  parties  to  examine  and  cross- 
examine  a  witness  to  the  extent  that 
such  examination  and  cross- 
examination  is  necessary  for  a  full  and 
true  disclosure  of  the  facts. 

(3)  Rulings  of  the  Presiding  Officer  on 
the  admissibility  of  evidence,  the 
propriety  of  examination  and  cross- 
examination  and  other  procedural 
matters  shall  appear  in  the  record 

(4)  Parties  shall  automatically  be 
presumed  to  have  taken  exception  to  an 
adverse  ruling. 

(q)  Record.  (1)  Hearings  shall  be 
stenographically  reported  and 
tremscribed  and  the  original  transcripts 
shall  be  part  of  the  record.  Copies  of  the 
records  shall  be  filed  with  the  Hearing 
Gerk  and  made  available  during 
Agency  business  hours  for  public 
inspection.  Any  person  who  wants  a 
copy  of  the  record  of  the  hearing  or  any  ' 
part  thereof,  except  as  provided  in 
para^aph  (n)  of  this  section,  shall  be 
entitled  to  the  same  upon  paj'ment  of 
the  cost  thereof. 

(2)  The  official  transcripts  and 
exhibits,  together  with  all  papers  and 
requests  filed  in  the  proceeding,  shall 
constitute  the  record. 

(r)  Proposed  findings,  conclusions.  (1) 
Within  30  days  of  the  close  of  the 
reception  of  evidence,  or  within  such 
longer  time  as  may  be  fixed  by  the 
Presiding  Officer,  any  party  may  submit 
for  the  consideration  of  the  Presiding 
Officer  proposed  findings  of  fact, 
conclusions  of  law,  and  a  proposed 
order,  together  with  reasons  therefore 
and  briefs  in  support  thereof.  Such 
proposals  shall  be  in  writing,  shall  be 
served  upon  all  parties,  and  shall 
contain  adequate  references  to  the 
record  and  authorities  reUed  upon. 

(2)  The  record  shall  show  the 
Presiding  Officer's  ruling  on  the 
proposed  finriingii  and  conclusions 
except  when  his  order  disposing  of  the 
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proceeding  otherwise  informs  the 
parties  of  the  action  taken  by  him. 

(s)  Decision  of  the  Presiding  Officer. 
(1)  Unless  extended  by  the 
Administrator,  the  Presiding  OfBcer 
shall  issue  and  file  with  the  Hearing 
Clerk  his  decision  within  30  days  after 
the  period  for  filing  proposed  findings 
has  expired,  as  provided  for  in 
paragraph  (r)  of  this  section. 

(2)  The  Presiding  Officer's  decision 
shall  become  the  decision  of  the 
Administrator  (i)  10  days  after  issuance 
thereof,  if  no  notice  of  intention  to 
appeal  as  described  in  paragraph  (t)  of 
this  section  is  filed,  unless  in  the  interim 
the  Administrator  shall  have  taken 
action  to  review  or  stay  the  effective 
date  of  the  decision;  or  (ii)  5  days  after 
expiration  of  the  period  allowed  by 
paragraph  (t](l)  of  this  section  for 
perfection  of  an  appeal,  if  a  notice  of 
intention  to  appeal  is  filed  but  the 
appeal  is  not  perfected,  unless  within 
that  5  day  period  the  Administrator 
shall  have  taken  action  to  review  or  stay 
the  effective  date  of  the  decision: 

(3)  The  Presiding  Officer's  decision 
shall  include  a  statement  of  findings  and 
conclusions,  as  well  as  the  reasons  or 
basis  therefore,  upon  all  the  material 
issues  of  fact  or  law  presented  on  the 
record  and  an  appropriate  rule  or  order. 
Such  decision  shall  be  supported  by 
substantial  evidence  and  based  upon  a 
consideration  of  the  whole  record. 

(4)  At  any  time  prior  to  the  issuance  of 
his  derision,  the  Presiding  Officer  may 
reopen  the  proceeding  for  the  reception 
of  hirther  evidence.  Except  for  the 
conection  of  clerical  errors,  the 
jurisdiction  of  the  Presiding  OfHcer  is 
terminated  upon  the  issuance  of  his 
decision. 

(t)  Appeal  from  the  decision  of  the 
Presiding  Officer.  (1)  Any  party  to  a 
proceeding  may  appeal  the  Presiding 
Officer's  decision  to  the  Administrator, 
provided  that  within  10  days  after 
issuance  of  the  Presiding  Officer's 
decision  such  party  files  a  notice  of 
intention  to  appeal  and  an  appeal  brief 
within  20  days  of  such  decision. 

(2)  When  an  appeal  is  taken  fitim  the 
decision  of  the  Ptesiding  Officer,  any 
party  may  file  a  brief  with  respect  to 
such  appeal.  The  brief  shall  be  filed  - 
within  the  same  time  limits  as  the 
appeUant's  brief. 

(3)  Any  brief  filed  pursuant  to  this 
paragraph  shall  contain  in  the  order 
indicated,  the  following: 

(i)  A  subject  index  of  the  matter  in  the 
brief,  with  page  references,  and  a  table 
of  cases  (alphabetically  arranged], 
textbooks,  statutes,  and  other  material 
cited,  with  page  references  thereto: 

(ii)  A  specification  of  the  issues 
intended  to  be  appealed: 


(iii)  The  argument,  presenting  cleaily 
the  points  of  fact  and  law  relied  upon  in 
support  of  the  position  taken  on  each 
issue,  with  specific  page  references  to 
the  record  and  legal  or  other  material 
relied  upon;  and 

(iv)  A  proposed  order  for  the 
Administrator's  consideration  if 
different  from  the  order  contained  in  the 
Presiding  Officer's  decision. 

(4)  No  brief  in  excess  of  15  pages  shall 
be  filed  without  leave  of  the 
Administrator. 

(5)  Oral  argument  will  be  allowed 
only  in  the  discretion  of  the 
Administrator. 

(u)  Review  of  the  Presiding  Officer's 
decision  in  absence  of  appeal.  (1)  If, 
after  the  expiration  of  the  period  for 
taking  an  appeal  as  provided  for  by 
paragraph  (tj  of  this  section,  no  notice  of 
intention  to  appeal  the  decision  of  the 
Presiding  Officer  has  been  filed,  or  if 
filed,  not  perfected,  the  Flearing  Clerk 
shall  so  notify  the  Administrator. 

(2)  The  Administrator,  upon  receipt  of 
notice  from  the  Hearing  Clerk  that  no 
notice  of  intention  to  appeal  has  been 
filed,  or  if  filed,  not  perfected  pursuant 
to  paragraph  (t)(l)  of  this  section,  may, 
on  his  own  motion,  within  14  days  after 
notice  from  the  Hearing  Clerk,  review 
the  decision  of  the  Presiding  Officer. 
Notice  of  the  intention  of  the 
Administrator  to  review  the  decision  of 
the  Presiding  Officer  shall  be  given  to  all 
parties  and  shall  set  forth  the  scope  of 
such  review  and  the  issues  which  shall 
be  considered  and  shall  make  provisions 
for  filing  of  briefs. 

(v)  Decision  of  appeal  or  review.  (1) 
Upon  appeal  from  or  review  of  the 
Presiding  Officer's  decision,  the 
Administrator  shall  consider  such  parts 
of  the  record  as  are  cited  or  as  may  be 
necessary  to  resolve  the  issues 
presented  and  in  addition  shall,  to  the 
extent  necessary  or  desirable,  exercise 
all  the  powers  which  he  could  have 
exercised  if  he  had  presided  at  the 
hearing. 

(2)  In  rendering  his  decision,  the 
Administrator  shall  adopt,  modify  or  set 
aside  the  findings,  conclusions,  and 
order  contained  in  the  decision  of  the 
Presiding  Officer  and  shall  set  forth  in 
his  decision  a  statement  of  the  reasons 
or  bases  for  this  action. 

(3)  In  those  cases  where  the 
Administrator  believes  that  he  should 
have  further  information  or  additional 
views  of  the  parties  as  to  the  form  and 
content  of  the  rule  or  order  to  be  issued, 
the  Administrator,  in  his  discretion,  may 
withhold  final  action  pending  the  receipt 
of  such  additional  information  or  views, 
or  may  remand  the  case  to  the  Presiding 
Officer. 


(4)  Any  decision  rendered  under  this 
paragraph  which  completed  disposition 
of  a  case  shall  be  a  final  decision  of  the 
Administrator. 

(w)  Reconsideration.  Any  party  may 
file  with  the  Administrator  a  petition  for 
reconsideration  of  such  decision,  setting 
forth  the  relief  desired  and  the  grounds 
in  support  thereof.  This  petition  must  be 
filed  within  20  days  of  the  issuance  of 
the  Administrator's  decision,  and  must 
be  confined  to  new  questions  raised  by 
the  decision  or  final  order  and  which  the 
petitioner  had  no  opportunity  to  argue 
before  the  Presiding  Officer  or  the 
Administrator,  unless  otherwise 
specified  by  the  Administrator. 
Subsequent  to  the  expiration  of  the 
period  for  petitioning  for 
reconsideration,  the  Administrator  may, 
in  his  descretion  and  for  good  cause 
shown,  grant  the  manufacturer  a  hearing 
to  contest  the  compliance  level  or  the 
penalty  calculation,  even  though  such 
issues  may  have  been  raised  in  the 
previous  proceeding.  Any  party  desiring 
to  oppose  such  a  petition,  shall  file  an 
answer  thereto  within  10  days  after  the 
filing  of  the  petition.  The  filing  of  a 
petition  for  reconsideration  shall  not 
operate  to  stay  the  effective  date  of  the 
decision  or  order  or  to  toll  the  running  of 
any  statutory  time  period  affecting  such 
decision  or  order  unless  specifically  so 
ordered  by  the  Administrator. 

(x)  Accelerated  decision,  dismissal 
(1)  "The  Presiding  Officer,  upon  motion  of 
any  party  or  sua  sponte,  may  at  any 
time  render  an  accelerated  decision  in 
favor  of  the  Agency  or  the  manufacturer 
as  to  all  or  any  part  of  the  proceeding, 
without  further  hearing  or  upon  such 
limited  additional  evidence  such  as 
affidavits  as  he  may  require,  or  dismiss 
any  party  with  prejudice,  for  any  of  the 
following  reasons: 

(i)  Failure  to  state  a  claim  upon  which 
relief  can  be  granted,  or  direct  or 
collateral  estoppel: 

(ii]  The  lack  of  any  genuine  issue  of 
material  fact,  causing  a  party  to  be 
entitled  to  judgment  as  a  matter  of  law: 
or 

(iii]  Such  other  and  further  reasons  as 
are  just,  including  specifically,  failure  to 
obey  a  procedural  order  of  the  Presiding 
Officer. 

(2)  If  under  this  paragraph  an 
accelerated  decision  is  issued  as  to  all 
the  issues  and  claims  joined  in  the 
proceeding,  the  decision  shall  be  treated 
for  the  purposes  of  these  procedures  as 
the  decision  of  the  Presiding  Officer,  as 
provided  in  paragraph  (s)  of  this  section. 

(3)  If  under  this  paragraph,  judgment 
is  rendered  on  less  than  all  issues  or 
claims  in  the  proceeding,  the  Presiding 
Officer  shall  determine  what  material 
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facts  exist  without  substantial 
controversy  and  what  material  facts  are 
actually  and  in  good  faith  controverted. 
He  shall  thereupon  issue  an  order 
specifying  the  facts  which  appear 
without  substantial  controversy,  and  the 
issues  and  claims  upon  which  the 
hearing  will  proceed. 

(y)  Conclusion  of  hearing.  (1)  If,  after 
the  expiration  of  the  period  for  taking  an 
appeal  as  provided  by  paragraph  (t)  of 
this  section,  no  appeal  has  been  taken 
from  the  Presiding  Officer's  decision, 
and  after  the  expiration  of  the  period  for 
review  by  the  Administrator  on  his  own 
motion  as  provided  for  by  paragraph  (u) 
of  this  section,  the  Administrator  does 
not  move  to  review  such  decision,  the 
hearing  will  be  deemed  to  have  ended  at 
the  expiration  of  all  periods  allowed  for 
such  appeal  and  review. 

(2)  If  an  appeal  of  the  Presiding 
Officer's  decision  is  taken  pursuant  to 
paragraph  (t)  of  this  section,  or  if,  in  the 
absence  of  such  appeal  the 
Administrator  moves  to  review  the 
decision  of  the  Presiding  Officer 
pursuant  to  paragraph  (u)  of  this  section, 
the  hearing  will  be  deemed  to  have 
ended  upon  issuance  of  a  fmal  decision 
by  the  Administrator. 

(z)  Judicial  review.  (1)  The 
Administrator  hereby  designates  the 
General  Coimsel,  Environmental 
Protection  Agency,  as  the  officer  upon 
whom  copies  of  any  petition  for  judicial 
review  shall  be  served.  Such  officer 
shall  be  responsible  for  filing  in  the 
court  the  record  on  which  the  order  of 
the  Administrator  is  based. 

11.  The  table  of  contents  of  Part  86  is 
amended  by  adding  the  following 
appendix: 


Appendix  XII — ^Tables  for  Production 
Compliance  Auditing  of  Heavy-Duty  Engines 
and  Heavy-Duty  Vehicles.  Including  Light- 
Duty  Trucks. 

12.  Part  86  is  amended  by  adding 
Appendix  XII  as  follows: 

Appendix  XII— Tables  for  Production 
Compliance  Auditing  of  Heavy-Duty 
Engines  and  Heavy-Duty  Vehicles. 
Including  Light-Duty  Trucks 

Table  I.— Compliance  Level  Determination 
Using  the  Primary  RCA  Sampung  Plan 
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Table  2.— Values  of  K  for  the  Reduced 
Fixed  PCA  Sampling  Plam 
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Table  3.— Values  of  K  for  the  Reduced 
Sequential  PCA  Sampung  Plan 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart86 
[FRL-2S71-4] 

Control  of  Air  Pollution  From  Now 
Motor  Vohiclos  and  New  Motor  Vahldo 
Enginos;  Nonconformanea  PonaWos 
for  Hoavy-Outy  Engines  and  Heavy- 
Duty  VeMdea,  Including  Ught-Outy 
Trucks 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 

acnoN:  Notice  of  proposed  rulemaking. 

SUSMARV:  EPA  is  proposing  that 
nonconformance  penalties  (NCPs)  be 
made  available  for  speciHc  emission 
standards  taking  effect  in  model  years 
1987  and  198a  The  availability  of  NCPs 
would  allow  a  manufacturer  of  heavy- 
duty  engines  (HDEs)  or  heavy-duty 
vehicles  (HDVs)  whose  engines  or 
vehicles  fail  to  conform  with  certain 
applicable  emission  standards,  but 
which  do  not  exceed  a  designated  upper 
bmit,  to  be  issued  a  certificate  of 
conformity  upon  payment  of  a  monetary 
penalty.  An  "upper  limit"  is  an  emission 
level,  established  by  regulation  and 
appropriate  to  a  specific  pollutant, 
above  which  an  HDE  or  HDV  could  not 
be  issued  a  certificate. 

This  notice  proposes  specific  emission 
standards  for  which  NCPs  would  be 
made  available,  as  well  as  specific 
upper  limits  and  penalty  rates  for  those 
emission  standards.  It  follows  the 
generic  NCP  rule,  published  elsewhere 
in  today's  Federal  Register,  which 
established  the  criteria  for  the 
availability  of  NCPs.  the  method  of 
establishing  upper  limits,  a  testing 
program  called  Production  Compliance 
Auditing  (PCA),  a  penalty  formula  to 
determine  the  dollar  amount  of  the  NCP, 
and  other  general  aspects  of  an  NCP 
rule.  This  notice  also  proposes  a  few 
general  aspects  of  an  NCP  rule  which 
were  not  fully  addressed  in  the  generic 
rule. 

Regulations  affected  by  this 
rulemaking  are  codified  in  Subpart  L  of 
40  CFR  Part  86. 

dates:  Public  Hearing:  EPA  will  hold  a 
public  hearing  on  this  notice  on 
September  19. 1985  beginning  at  9:00 
a.m.,  provided  that  it  is  requested.  Any 
person  desiring  to  request  the  hearing 
must  notify  the  Agency  by  September  9, 
1985.  If  the  hearing  is  not  requested,  it 
will  be  cancelled  by  a  separate  notice  in 
the  Federal  Register.  Requests  for  or 
questions  about  the  hearing  should  be 
directed  to  the  EPA  contact  person 
listed  below.  To  the  extent  possible,  any 


person  desiring  to  participate  in  the 
hearing  should,  prior  to  the  hearing, 
notify  the  EPA  contact  person  of  his  or 
her  intention  and  submit  an  outline  of 
the  points  to  be  discussed  and  the  time 
needed  to  discuss  these  points.  Pursuant 
to  section  307  of  the  Clean  Air  Act,  the 
record  of  the  hearing,-  if  held,  will  be 
kept  open  for  30  days  following  Its 
conclusion  to  provide  an  opportimity  for 
submission  of  rebuttal  and  other 
information. 

Public  Comment-  All  comments 
should  be  received  on  or  before 
September  30, 1985  or  within  30  days 
following  the  conclusion  of  the  public 
hearing,  if  held,  whichever  is  later.  If  the 
hearing  is  not  requested,  it  will  be 
cancelled  by  a  separate  notice  in  the 
Federal  Register. 

AODRESSCS:  The  hearing  will  take  place 
in  the  conference  room  at  the  EPA 
Motor  Vehicle  Emissions  Laboratory, 
2565  Plymouth  Road,  Ann  Arbor.  ML 
48105. 

Send  written  comments  to:  Public 
Docket  EN-85-02.  Central  Docket 
Section  [A-130],  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  D.C..  20480.  If  possible,  a 
copy  of  the  written  comments  should  be 
submitted  to  the  EPA  contact  person 
listed  below. 

Public  Docket  Copies  of  materials 
relevant  to  this  rulemaking  proceeding 
are  contained  in  Public  Dodcet  EN-85- 
02  at  the  Central  Docket  Section  of  the 
US.  Environmental  Protection  Agency. 
West  Tower  Lobby/Gallery  1,  401  M 
Street,  SW.,  Washington,  D.C.  20460, 
and  are  available  for  review  between 
the  hours  of  8K)0  a.m.  and  4KX)  p.m.. 
Monday  through  Friday.  As  provided  in 
40  CFR  Part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 
R>R  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Montgomery  or  Mr.  Claude 
Magnuson,  Manufacturers  Operations 
Division  [EN-340F],  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  D.C,  20460.  telephone  (202) 
382-2487  or  (202)  382-2547. 
SUPPLEMENTARY  INFORMATION 
A.  Statutory  Authority 

Section  206(g)  of  the  Clean  Air  Act 
(the  Act),  42  U.S.C.  7525(g).  requires  EPA 
to  issue  a  certificate  of  conformity  for 
heavy-duty  vehicles  or  engines  which 
exceed  a  section  202(a)  emissions 
standard,  but  do  not  exceed  an  upper 
limit  associated  with  that  standard,  if 
the  manufacturer  pays  a 
nonconformance  penalty  (NCP) 
established  by  rulemaking.  In  placing 
section  206(g)  in  the  Clean  Air  Act 
amendments  of  1977,  Congress  intended 
NCPs  as  a  response  to  perceived. 


problems  with  technology-forcing 
heavy-duty  emissions  standards.* 
Following  International  Harvester  v. 
Ruckelshaus,  478  F.2d  615  (D.C  Cir. 
1973),  Congress  realized  the  dilemma 
that  technology-forcing  standards  were 
likely  to  cause.  If  strict  standards  were 
maintained,  then  some  manufacturers 
(technological  laggards)  might  be  unable 
to  comply  initially  and  would  be  forced 
out  of  the  marketplace.  NCPs  were 
intended  to  remedy  this  potential 
problem;  the  laggards  would  have  a 
temporary  alternative  to  permit  them  to 
sell  their  enginers  or  vehicles  through 
payment  of  a  penalty,  yet  leaders  would 
not  suffer  an  economic  disadvantage 
compared  to  nonconforming 
manufacturers,  because  the  NCP  would 
be  based,  in  part,  on  the  amount  of 
money  the  laggard  and  his  customer 
saved  from  the  nonconforming  engine  or 
vehicle. 

Under  section  206(g)(1).  NCPs  may  be 
offered  for  heavy-duty  vehicles  (HDVs) 
and  heavy-duty  engines  (HDEs).  which 
are  engines  to  be  installed  in  heavy-duty 
vehicles.  HDVs  are  defined  by  section 
202Cb](3){C)  as  vehicles  in  excess  of 

6.000  pounds  gross  vehicle  weight  rating 
(GVWR).  They  include  the  part  of  the 
light-dufy  truck  (LUT)  class  between 

6.001  and  8,500  pounds  GVWR— the 
heavy  light-duty  trucks.  The  penalty 
may  vary  by  pollutant  and  by  class  or 
category  of  vehicle  or  engine. 

Section  206(g)(3)  requires  NCPs  to  be 
designed  so  as  to: 

•  Increase  with  die  degree  of 
emission  nonconformity; 

•  Increase  periodically  to  provide 
incentive  for  nonconforming 
manufacturers  to  achieve  the  emission 
standards;  and 

•  Remove  and  competitive 
disadvantage  to  conforming 
manufacturers. 

Section  206(g)  authorizes  EPA  to 
require  testing  of  production  vehicles  or 
engines  in  order  to  determine  the 
emission  level  on  which  the  penalty  is 
based.  This  emission  level,  the 
"compliance  level."  becomes  the 
benchmark  for  warranty  and  recall 
liability;  the  manufacturer  who  elects 
the  NCP  may  be  responsible  for 
warranty  or  recall  liability  if  its  vehicle 
or  engine  exceeds  the  compliance  level 
in-use.  It  would  not  have  in-use 
warranty  or  recall  liability  for  emissions 
levels  above  the  standard  but  below  the 
compliance  level. 

However,  if  the  emission  level  of  a 
vehicle  or  engine  exceeds  the  upper 


*  The  existence  of  NCPs.  however,  will  not 
change  the  criteria  under  which  (he  standards  have 
been  and  will  be  set  under  section  202. 
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.  limit  of  nonconformity,  the  vehicle  or 
engine  would  not  qualify  for  ah  NCP 
under  section  206(g)  and  no  certificate  of 
conformity  could  be  issued  to  the 
manufacturer. 

B.  Background 

This  notice  of  proposed  rulemaking 
(NPRM)  follows  the  recently  completed 
generic  phase  (Phase  I)  of  the  NCP 
rulemaking  published  elsewhere  in  this 
issue.  During  the  generic  phase.  EPA 
published  regulations  concerning  when 
NCPs  will  be  made  available  for 
emissions  standards,  how  upper  limits 
will  be  chosen,  the  general  formula  for 
calculating  the  penalties,  and 
procedures  for  testing  the  degree  of 
emissions  nonconformity. 

This  proposal  begins  ihe  second  phase 
(Phase  II)  of  the  NCP  rulemaking.  EPA 
has  applied  the  Phase  I  concepts  and  is 
proposing  particular  emissions 
standards  for  which  NCPs  will  be 
available,  the  upper  limits  for  those 
standards,  and  numerical  values  for  the 
variables  in  the  penalty  rate  formula  for 
particular  subclasses  of  engines.  EPA  is 
also  proposing  a  few  general  aspects  of 
an  NCP  rule  which  were  not  fully 
addressed  in  Phase  I. 

The  U.S.  District  Court  for  the  District 
of  Columbia  in  Natural  Resources 
Defense  Council  v.  Ruckelshaus,  No.  84- 
758  (D.D.C.  Sept.  14. 1984).  ordered  EPA 
to  publish  the  proposed  rule  for  Phase  D 
by  August  31. 1985.  Under  the  same 
court  order.  EPA  must  publish  the  final 
rule  for  Phase  II  by  December  31. 1985. 

C  Eligibility  for  Nonconformance 
Penalties 

1.  Review  of  NCP  Eligibility  Criteria 

The  Phase  I  NCP  rulemaking 
established  three  "generic"  criteria  for 
determining  the  emission  standards  for 
which  NCPs  will  be  offered. 

First,  the  emission  standard  in 
question  must  become  significantly 
more  difficult  to  meet.  This  criterion 
may  be  met  when  either  the  standard 
itself  becomes  more  stringent  or 
compliance  with  it  is  made  more 
difficult  because  another  standard  has 
become  more  stringent.  In  the  latter 
case,  an  NCP  for  either  standard  may  be 
appropriate. 

Second,  substantial  work  must  be 
required  for  compliance  with  the 
standard.  "Substantial  work"  is  defined 
as  the  application  of  technology  not 
previously  used  in  that  vehicle/engine 
class  or  subclass  or  the  significant 
modification  of  existing  technology  or 
design  parameters  needed  to  bring  the 
vehicle  or  engine  into  compliance. 
Obviously,  substantial  effort  would  not 
be  required  if  many  manufacturers' 


vehicles/engines  were  already  meeting 
the  revised  standard  or  could  do  so  with 
relatively  minor  calibration  changes  or 
modifications. 

Finally.  EPA  must  determine  that  a 
technological  laggard  is  likely  to 
develop.  A  technological  laggard  is  a 
manufacturer  who  cannot  meet  the 
particular  emission  standard  due  to 
technological  (not  economic)  difficulties 
and  who  consequently  might  be  forced 
out  of  the  marketplace.  EPA's 
determination  will  be  based  on  an 
evaluation  of  the  two  criteria  discussed 
above.  However,  even  when  these 
criteria  are  met.  EPA  may  find  that  no 
technological  laggard  is  likely.  For 
example,  a  standard  may  become 
significantly  more  stringent  and 
substantial  effort  might  be  required  for 
compliance,  but  if  that  significant  effort 
involves  transfer  of  technology  already 
well-developed  for  other  vehicle  classes. 
a  technological  laggard  probably  would 
not  develop. 

2.  Review  of  Emission  Standards  for 
NCP  Eligibility 

This  section  of  the  preamble  reviews 
the  new  and  revised  1987  and  1988 
heavy  light-duty  truck  (HLDT)  and 
heavy-duty  engine  (HDE)  emission 
standards  and  indicates  which  of  them 
EPA  believes  should  be  eligible  for 
NCPs.  Eligibility  for  NCPs  is  determined 
by  evaluating  the  requirements  of  each 
new  or  revised  standard  against  the 
criteria  discussed  above. 

Seven  new  or  revised  standards 
effective  in  1987  and  1988  are  potentially 
eligible  for  NCPs.  These  are: 
—1987  diesel  HLDT  (HLDDT) 

particulate  standard:  0.26  grams  per 

mile  (g/mi) 
— 1987  gasoline-fueled  light  HDE 

(LHDGE)  HC  standard:  1.1  grams 

per  brake  horsepower-hour  (g/BHP- 

hr) 
—1987  LHDGE  CO  standard:  14.4  g/ 

BHP-hr 
—1988  HLDT  NO,  standard:  1.7  g/mi 
—1988  gasoline-fueled  HDE  (HDGE) 

NO,  standard:  6.0  g/BHP-hr 
—1988  diesel  HDE  (HDDE)  NO, 

standard:  6.0  g/BHP-hr 
—1988  HDDE  Particulate  standard:  0.60 

g/BHP-hr 

Eligibility  for  NCPs  for  longer  term 
(1989  and  later)  standards  will  be 
determined  in  subsequent  rulemaking(s]. 

a.  1987  HLDDT  Particulate  Standard 

Tightening  of  the  diesel  HLDT 
(HLDDT)  particulate  standard  from  0.60 
g/mi  to  0.26  g/mi  results  in  a  standard 
that  is  significantly  more  difficult  to 
meet  EPA's  technological  feasibility 
analysis  indicates  that  most 


manufacturers  will  have  to  use  trap 
oxidizers  on  a  significant  percentage  of 
their  production  vehicles  (even 
assuming  use  of  the  averaging 
provisions  of  the  new  regulations)  to 
comply  with  this  standard.  Use  of  trap 
oxidizers  represents  the  application  of 
new  technology  to  HLDETTs  and  thus  a 
technological  laggard  may  exist 
Although  trap  oxidizers  have  seen  * 
limited  usage  on  one  manufacturer's 
production  vehicles  designed  to  meet 
the  1985  California  diesel  light-duty . 
vehicle  particulate  standard  (0.4  g/mile). 
trap  oxidizers  have  yet  to  be  employed 
on  any  LDDTs  and  particulariy  on  the 
heavier,  potentially  higher-emitting 
HLDDTs  that  are  the  subject  of  this 
rulemaking.  Given  the  significant 
decrease  in  the  1987  HLDDT  particulate 
standard  and  the  likelihood  that  a  new 
technology  will  be  needed  for  HLDDTs 
to  meet  the  standard.  EPA  believes  it  is 
appropriate  to  offer  an  NCP  for  the  1987 
HLDDT  particulate  emission  standard. 

b.  1987  LHDGE  HC/CO  Standard 

The  more  stringent  standards  for 
gasoline-fueled  HDEs  (HDGEs)  in  1987 
apply  only  to  engines  intended  for  use  in 
vehicles  rated  t>etween  A.5O1-1AJ0O0  lbs. 
GVWR.  the  light  HDGEs  (LHDGEs). 
Engines  for  the  heavier  weight  class 
(above  14,000  lbs.  GVWR)  will  continue 
to  comply  with  the  1965  HC  and  CO 
standards  of  1.9  and  37.1  g/BHP-hr. 
respectively,  while  LHDGE's  will  have 
to  comply  with  lower  HC  and  CO 
emission  standards  of  1.1  and  14.4  g/ 
BHP-hr.  respectively.  The  1.1/14.4  g/ 
BHP-hr  HC/CO  standards  represent  the 
90  percent  reduction  from  uncontrolled 
levels  required  by  the  Act  and  are 
considerably  more  difficult  to  meet  dian 
the  1985  standards.  While  one  or  two 
LHDGE  families  may  be  able  to  meet  the 
1987  standards  in  their  present 
configurations,  EPA  expects  that  most  if 
not  all  LHDGE  families  wiU  add 
oxidation  catalysts  to  meet  die 
standards.  Although  this  involves 
transfer  of  technology  develo[>ed  for 
LDVs  and  LDTs.  it  represents  the  first 
application  of  such  technology  to 
LHDGEs  certified  under  transient 
operating  conditions.** 

While  some  LHDGEs  may  be  able  to 
directly  apply  LDT  catalyst  technology. 
EPA  expects  that  there  may  be  LHDGEs 
requiring  unique  catalyst  designs.  For 
example,  manufacturers  have  expressed 
concern  that  the  heavier  vehicle  weight 


**  For  Mveral  model  years,  one  manufacturer  kaa 
used  a  catalyst  to  meet  the  California  ffDE  HC 
standard,  but  this  was  to  be  met  in  the  steady  stale 
test  instead  of  in  the  more  demanding  transient  ImI 
cycle. 
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greater  frontal  area  and  more  extreme 
overaO  operating  oonditiona  of  some 
HDGEs  may  lead  to  catalyst  durability 
problems  due  to  potentially  higher 
exhaust  system  temperatures. 

Given  that  the  1987  LHDGE  HC  and 
CO  standards  represent  significant 
reductions  over  1965  levels  and  that  the 
primary  control  technique  (oxidation 
catalysts)  has  essentiaUy  not  been  used 
previously  on  LHDGEs,  EPA  believes  a 
technological  laggard  may  develop  and 
proposes  that  NCPs  be  made  available 
for  the  1987  LHDGE  HC  and  CO 
emission  standards. 

c.  1988  HUJT  NO.  Standard 

Reduction  in  the  HLDT  NO,  emission 
standard  from  the  ciirrent  2.3  g/mi  to  1.7 
g/mj  represents  an  approximately  25 
percent  increase  in  stringency. 

However.  EPA  does  not  believe  at  this 
time  that  a  technological  laggard  is 
likely  to  develop.  In  the  Regulatory 
Impact  Analysis  (RIA)  supporting  the 
1988  NO.  standard,  EPA  found  that  all 
current  manufacturers  of  gasoline-fueled 
HLDTs  (HLDGTs)  are  in  compliance 
with  a  1985  California  NO.  standard 
that  is  slighdy  more  stringent  than  the 
1988  federal  standard.  California  allows 
certification  to  a  NO,  slShd^d  of  IJO  g/ 
mi  over  50,000  miles  or  1.5  g/mTover 
100.000  miles.  These  Cahfomia  HLDGTs 
use  3-way  closed  loop  catalyst 
technology  to  achieve  California  NO. 
certification  levels  l>elow  1.0  g/mi  over 
50.000  miles.  Given  die  California 
experience,  no  technological  laggards 
among  HLDGTs  are  likely. 

The  problem  of  compliance  for  diesel- 
fueled  HLDTs  (HLDDTs)  is  somewhat 
complicated  by  a  stringent  particulate 
standard.  There  is  currently  one  HLDDT 
manufacturer  affected,  and  this 
manufacturer's  California  versions  have 
been  certiHed  for  1985  at  NO.  levels  of 
1.3—1.7  g/mi  using  electronicalty 
controlled  EGR  systems,  with 
particulate  levels  of  0.32  g/mi  for  both 
configurations  tested.  Application  of 
trap  oxidizers  to  achieve  compliance 
with  the  particulate  standard  of  0.28  g/ 
mi  may  indirectly  affect  NO,  controls, 
but  probably  not  to  an  extent  that 
compliance  with  the  NO.  standard  will 
be  jeopardized. 

EPA  tentatively  concludes  that  no 
technological  laggards  will  likely 
develop  in  meeting  the  1988  HLDT  NO, 
standard.  Therefore,  EPA  proposes  not 
to  offer  NCPs  for  die  1988  HLDT  NO. 
standard. 

d.  1988  HDGE  NO,  Standard 

AlUioogh  the  NO,  standard  for 
gasoline-fueled  HDs  (HDGEs)  drops 
from  the  current  level  of  10.8  g/BHP-hr 
to  8.0  g/BHP-hr,  the  actual  reductions 


required  are  substantially  less.  The 
hi^iest  1985  NO.  certification  level  on 
HDGEs  is  about  8.5  g/BHP-hr  and  die 
mean  is  about  7.0  g/BHP-hr.  EPA 
expects  that  manufacturers  wfll  utilize 
EGR  and  tlsmng  calibration  changes  and 
possibly  some  other  engine 
modifications,  rather  than  new 
technology,  for  compliance.  In  the  RIA 
supporting  the  standard.  EPA  estimated 
that  only  about  one-third  of  current 
models  would  require  engine 
modifications,  the  remainder  being  able 
to  achieve  compliance  through 
calibration  changes. 

Under  the  generic  NCP  rules, 
calibration  changes  do  not  qualify  as 
"substantial  woiii".  On  the  other  hand, 
engine  modifications  may  require 
substantial  effort  on  the  part  of  some 
manufacturers.  However,  EPA  does  not 
now  believe  that  any  technological 
laggards  are  likely.  Thus,  EPA  proposes 
not  to  offer  NCPs  for  the  1988  HDGE 
NO,  standard. 

e.  1988  HDDE  Particulate  Standard 

Prior  to  the  1988  model  year,  diesel 
HDEs  (HDDEs)  have  not  been  required 
to  comply  with  a  particulate  standard. 
Thus,  with  the  exception  of  the  diesel 
smoke  standards,  HDDE  particulate  has 
essentially  been  uncontrolled.  Taken 
alone,  the  fact  that  this  is  a  new 
standard  for  HDDEs  would  not  be 
adequate  reason  to  make  NCPs 
available.  However,  there  are  several 
other  factors  which  must  be  considered. 

First,  coupled  with  the  new  standard 
is  a  new  test  procedure  requiring  the 
acquisition  of  several  new  equipment 
items  and  the  development  of  expertise 
in  nmning  the  procedure.  Second,  there 
are  a  large  variety  of  engine  designs  in 
use  with  a  variety  of  control  techniques 
to  be  evaluated.  In  some  cases  these 
control  techniques  represent  new 
technology  for  HDDEs.  Given  this 
variety  of  engine  designs  and  the  control 
techniques  to  consider,  there  is  a 
possibility  that  in  the  near  term  a 
manufacturer  may  choose  and  develop 
an  unsuccessful  control  strategy.  These 
control  technology  considerations  are 
exacerbated  by  the  fact  that  a  number  of 
manufacturers  have  litde  particulate 
control  experience.  Finally,  the  control 
techniques  used  to  meet  the  1968  HDDE 
NO,  standard  are  likely  to  put  upward 
pressure  on  particulate  levels  and  make 
compliance  with  the  particulate 
standard  somewhat  more  difficult. 

Given  these  considerations.  EPA 
cannot  at  this  time  preclude  the 
development  of  a  technological  laggard 
and  therefore  proposes  that  an  NCP  be 
made  available  for  the  1988  HDDE 
particulate  standard  of  aao  g/BHP-hr. 


f.  1968  HDDE  NO,  Standard 

For  die  1988  model  year.  Uie  NO, 
standard  for  HDDEs  diop*  from  10,7  g/ 
BHP-hr  to  6.0  g/BHP-hr.  For  1986,  HDDE 
NO,  levels  ranged  from  around  6.0  g/ 
BHP-hr  to  10.1  g/BHP-hr  for  federal 
families,  with  an  average  of  about  8  g/ 
BHP-hr.  Thus,  the  reductions  required 
range  from  Q  to  41  percent  with  an 
average  of  20  percent  While  these 
reductions  are  relatively  large  on  a 
percentage  basis.  EPA  does  not  expect 
new  control  technology  will  be  needed 
to  achieve  these  reductions.  Indeed,  1985 
California  certification  information 
indicates  that  many  HDDE  models  can 
meet  the  1988  Federal  NO,  standard. 
However,  in  the  past  these  models  have 
not  had  to  meet  NO,  and  particulate 
standards  simultaneously.  Some 
particulate  control  strategies  may  have 
an  adverse  effect  on  current  NO,  levels. 
thus  making  compliance  with  the  1988 
HDDE  NO,  standard  more  difficult. 
Some  NO,  control  strategies  may  also 
adversely  affect  fuel  consumption. 

WhUe  EPA  believes  that  most 
manufacturers  will  be  able  to  meet  both 
the  NO,  and  particulate  standards  in 
1988,  concerns  about  fuel  consumption 
and  the  potential  difficulties  in  meeting 
the  particulate  standard  described 
above  may  lead  to  the  development  of  a 
technological  laggard  for  NO,. 
ConsequenUy.  EPA  proposes  that  an 
NCP  be  made  available  for  the  1968 
HDDE  NO,  standard. 

3.  Interaction  With  Other  Standards 

As  discussed  above,  emission  control 
strategies  sometimes  exhibit  various 
"tradeoffs",  i.e..  those  strategies  that 
decrease  emissions  of  one  pollutant  may 
increase  emissions  of  another  pollutant. 
For  example,  modifications  that  reduce 
NO.  emissions  may  increase  HC 
emissions  in  gasoline  engines  or  HC  and 
particulate  emissions  in  diesel  engines. 
This  section  reviews  the  1987  and  1988 
HLDT  and  HDE  emission  standards 
discussed  above  in  terms  of  whether  the 
trade-off  effects  of  complying  with  diem 
are  significant  enough  to  warrant 
offering  NCPs  for  odier  standards. 

a.  1087  HLDDT  Particulate  Standard 

On  some  engine  models,  modifications 
used  to  reduce  particulate  emissions 
may  increase  HC  or  NO,  emissions. 
However,  EPA  expects  that  the  primary 
means  of  aijueving  compliance  with  the 
particulate  standard  will  be  trap- 
oxidizers.  After-treatment  devices  such 
as  these  should  not  significantly  affect 
engine-out  HC  or  NO.  emissions. 
Consequently,  no  major  adverse  effects 
due  to  emission  trade-off  effects  appear 
likely,  and  EPA  proposes  not  to  offer 
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NCPs  for  the  HC  or  NO.  emission 
standards  in  1987  or  for  the  1988  HLDDT 
NO,  standard. 

b.  1987  LHDGE  HC/CO  Standards 

A  possible  interaction  could  occur 
because  some  control  techniques  used 
to  meet  more  stringent  HC/CO 
standards  could  result  in  an  increase  iri 
NO,  emissions.  EPA  believes  that  this 
possibility  is  unlikely,  however,  because 
the  primary  means  of  achieving 
compliance  with  the  more  stringent  HC/ 
CO  standards  will  be  oxidation 
catalysts,  which  are  after  treatment 
devices.  As  such,  they  should  have  no 
signiBcant  negative  effects  on  NO, 
emissions.  Thus,  EPA  does  not  now 
believe  that  the  more  stringent  1987  HC/ 
CO  emission  standards  will  cause  any 
NO,  compliance  problems,  and  therefore 
proposes  not  to  offer  an  NCP  for  the 

1987  HDGE  NO,  standard. 

c.  1988  HLDT  NO,  Standard 

For  the  1988  HLDT  NO,  standard,  the 
possible  interactions  are  with  HC 
emissions  from  HLDGTS  and  with  HC 
and  particulate  emissions  (discussed 
previously)  from  HLDDTs.  Again, 
however,  EPA  believes  that  HLDT 
manufacturers  will  elect  to  utilize  after- 
treatment  devices  and  trade-off  effects 
will  thus  not  be  significant. 

HLDGT  manufacturers  are  expected 
to  use  3-way  closed  loop  (3WCL)  control 
systems,  which  control  HC.  CO  and  NO, 
emissions,  while  HLDDT  manufacturers 
are  expected  to  use  trap-oxidizers  for 
particulate  control.  In  the  case  of 
HLDGTs.  the  3WCL  systems  reduce 
emission  levels  of  all  three  major 
pollutants,  so  controlling  NO,  should  not 
increase  HC  levels.  Therefore,  EPA  does 
not  forsee  any  interaction  problems  for 
HLDGTs. 

For  HLDDTs,  EPA  does  not  anticipate 
that  the  trade-off  effects  of  controlling 
NO,  will  raise  HC  emissions 
significantly.  In  fact,  some  trap-oxidizer 
designs  which  will  be  used  to  meet  the 

1988  particulate  standard  will  also 
reduce  HC  emissions  slightly.  The 
primary  current  HLDDT  family,  which  is 
certified  for  sale  in  California  at  NO, 
levels  at  or  below  the  1988  standard, 
exhibits  HC  certification  levels  of  0.21- 
0.22  g/mi,  while  the  Federal  HC 
standard  is  0.80  g/mi.  For  these  reasons, 
EPA  does  not  expect  any  problems  due 
to  interaction  of  the  standards  for 
HLDDTs.  Therefore,  EPA  proposes  not 
to  offer  NCPs  for  1988  HLDT  HC 
emission  standard. 

d.  1988  LHDGE  NO,  Standard 

Although  a  more  stringent  1988 
LHDGE  NO,  standard  could 
theoretically  make  it  more  difficult  for 


manufacturers  to  meet  the  1987  and  later 
model  year  LHDGE  HC  standard,  EPA 
does  not  believe  such  problems  will 
actually  occur.  Since  after-treatment 
devices  (oxidation  catalysts]  are 
expected  to  be  the  control  technology 
used  to  meet  the  1987  HC/CO 
standards,  manufacturers  will  then  have 
the  flexibility  to  calibrate  their  engines 
for  lower  NO,  emissions.  The  RIA 
supporting  the  NO,  standard  estimated 
that  combining  EGR  with  a  small 
amount  of  timing  retard  would  enable 
manufacturers  to  make  the  reductions  in 
NO,  emissions  required.  Such 
modifications  should  not  increase  HC 
emissions  beyond  the  control 
capabiHties  of  typical  oxidation 
catalysts.  HC  certification  levels  for 
1987  LHDGEs  equipped  with  catalysts 
are  expected  to  be  below  the  standard. 
EPA  therefore  expects  no  interaction 
problems  for  LHDEs  due  to  the  more 
stringent  1988  NO,  standards,  and 
proposes  not  to  offer  NCPs  for  the 
LHDGE  HC  emission  standard  in  1988. 

e.  1988  HHDGE  NO,  Standard 

Even  though  the  1988  HDGE  HC 
standard  does  not  change  over  1985 
levels  for  HHDGEs,  it  may  be  more 
difficult  to  meet  in  1988  as  a  result  of  the 
increased  stringency  of  the  1988  NO, 
standard.  While  some  of  the  NO,  control 
techniques  for  HDGEs  outlined  in  the 
HDGE  NO,  RIA  may  put  upward 
pressure  on  HC  emission  levels,  the  RIA 
mentions  several  other  modification  and 
calibration  changes  which 
manufacturers  can  take  to  eUminate  any 
such  impact.  This  is  demonstrated  by 
the  1985  HDGE  certification  information 
for  those  engine  famihes  expected  to  be 
certified  as  HHDGEs.  In  two  cases, 
these  engines  demonstrate  both  NO, 
and  HC  levels  below  the  1988  standards, 
attributable  to  minor  modifications  and 
calibration  changes.  EPA  believes  that 
the  remaining  HHDGE  families  will  be 
able  to  meet  the  1988  NO,  standard 
without  large  effects  on  HC  emissions 
levels  by  using  similar  minor 
modifications  and  calibrations,  and 
therefore  proposes  not  to  make  NCPs 
available  for  the  1988  HHDGE  HC 
standard. 

f.  1988  HDDE  NO,  and  Particulate 
Standards 

In  addition  to  the  interaction  between 
NO,  and  particulate  emissions  which 
forms  much  of  the  basis  for  the  NCPs 
that  are  proposed  for  the  1988  NO,  and 
particulate  emission  standards,  there  is 
also  the  possibility  that  reducing  NO, 
and  particulate  emissions  will  affect  HC 
emission  levels.  However,  EPA  believes 
that  compliance  with  the  1988  NO,  and 
particulate  standards  is  likely  to  have 


little  effect  on  HDDE  HC  levels.  While 
some  NO,  control  strategies  tend  to 
increase  HC  emissions  levels, 
particulate  control  techniques  tend  to 
decrease  HC  emissions.  EPA  also 
received  no  technically  supportable 
comments  in  the  NO,/particulate 
standard  rulemaking  to  indicate  that 
compliance  with  the  those  standards 
would  significantly  increase  HC 
emissions  of  HDDEs.  Moreover.  19B5 
certification  data  indicate  that  many  of 
the  California  versions  of  current 
engines  are  capable  of  meeting  both  the 
HC  and  NO,  standards.  EPA  does  not 
believe  that  any  significant  problems 
will  develop  due  to  emission  trade-off 
effects.  Therefore,  EPA  proposes  not  to 
offer  NCPs  for  the  HDDE  HC  standard. 

D.  Upper  Limits  for  NCPs 

1.  Introduction 

An  upper  limit  is  an  emission  level 
above  which  heavy-duty  vehicles  or 
engines  cannot  be  certified  or 
introduced  into  commerce.  As  described 
in  the  NCP  Phase  I  final  rulemaking, 
upper  limits  are  determined  in  two 
ways.  (1)  In  most  instances  the 
previously  appUcable  emission  standard 
serves  as  the  upper  limit,  e.g.,  for  the  6^ 
g/BHP-hr  1988  HDE  NO,  standard,  the 
previous  standard  of  10.7  g/BHP-hr 
serves  as  the  upper  limit.  (2]  In  cases 
where  there  is  no  previous  standard. 
EPA  proposes  the  upper  limit  The 
statutory  provision  governing  upper 
limits  (section  206(g](2]  of  the  Act  as 
amended  in  1977)  provides  that  the 
upper  limit  shall  be  estabhshed  as  a 
percentage  above  the  emission  standard 
that  corresponds  to  an  emission  level 
that  is  determined  by  EPA  to  be 
"practicable".  Thus,  the  upper  limit  is  to 
be  set  at  an  emission  level  above  the 
emission  standard  which  EPA  believes 
is  reasonably  achievable  and  thus 
"practicable".  Using  these  guidelines, 
EPA  is  proposing  two  alternative  upper 
Umits  for  the  NCPs  offered  for  the  0.60 
g/BHP-hr  1988  model  year  HDDE 
particulate  standard. 

2.  Proposed  Upper  Limit 

EPA  has  considered  two  alternative 
approaches  to  setting  a  "practicable" 
upper  limit  for  the  HDDE  particulate 
standard  NCP  and  is  proposing  both  for 
comment.  The  first  approach  is  to 
establish  a  level  that  would  achieve 
some  reduction  firom  uncontrolled 
emission  levels,  without  making  it 
unreasonably  difficult  for  even  a 
technological  laggard  to  achieve  the 
requisite  levels.  The  second  approach  is 
simply  to  set  a  level  equivalent  to  that 
from  the  highest-emitting  current  engine. 
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based  on  particulate  emissions  data 
currenfly  available  to  EPA.  Such  an 
upper  limit  would  be  unlikely  to  force 
any  possible  technological  laggard  from 
the  marketplace.  In  either  case,  one 
must  consider  current  particulate 
emission  levels  of  HDDEs,  the  relative 
degree  of  difficulty  of  achieving 
reductions,  and  the  trade-off  effects  of 
NO,/particulate  controls  at  the  1988 
emission  standard  levels  in  order  to 
determine  the  practicable  level  for  the 

J  upper  limit.  These  considerations  are 

^  discussed  below. 

a.  HDDE  Particulate  Emission  Rates 

In  order  to  characterize  uncontrolled 
HDDE  particulate  emission  rates  at 
current  NO,  emissions  levels,  EPA 
gathered  data  on  28  federal  engine 
families  from  confidential  submissions 
supplied  by  the  five  major  domestic 
HDDE  manufacturers.  Although  the 
sample  was  somewhat  limited, 
constituting  only  about  40  percent  of  the 
1985  HDDE  families,  these  families 
represent  over  80  percent  of  projected 
1985  HDDE  sales. 

Figure  1  presents  a  distribution  of  the 
particulate  emission  rates  for  these 
families.  Specific  emission  levels, 
manufacturer  identification,  or  subclass- 
specific  data  have  not  been  presented  in 
order  to  avoid  compromising  the 
confidentiality  of  the  data.  The  mean/ 
median  particulate  emission  level  for 
these  28  families  is  approximately  0.5  g/ 
BHP-hr  at  an  average  NO,  emission 
level  of  7.5  g/BHP-hr.  The  worst  case 
family  particulate  level  was  0.82  g/BHP- 
hr  at  a  NO,  level  of  5.9  g/BHP-hr.  It  is 
very  important  to  note  that  these 
emissions  data  are  from  relatively  new 
engines  and  the  levels  do  not  reflect  the 
effects  of  deterioration  and  other 
factors.  Thus,  the  emission  levels 
represent  low  mileage  rates  which  are 
comparable  to  achievable  target  levels, 
rather  than  to  possible  certification 
levels. 


b.  Proposals  for  the  Upper  Limit 

Based  on  a  review  of  the  data 
presented  in  Figure  1.  EPA  proposes  an 
upper  limit  emission  level  for  each  of  the 
alternative  approaches  outlined  above. 
Under  the  first  approach,  an  upper  limit 
of  0.80  g/BHP-hr  represents  a  level  that 
would  achieve  some  reduction  in 
particulate  emissions  without  making 
compliance  unduly  difficult  for  the 
technological  laggard.  Given  variability 
effects  of  about  ten  percent  and  a  full- 
life  deterioration  factor  of  0.05  g/BHP-hr 
33  described  in  the  regulatory  impact 
analysis  (RIA)  supporting  the  final  rule 
for  the  1988  particulate  standard, 
achieving  this  upper  limit  would  require 
target  levels  of  0.65-070  g/BHP-hr.  This 
would  necessitate  reductions  of  0.2  g/ 
BHP-hr  or  less  from  approximately  18 
percent  of  the  sample  engines.  Under  the 
second  approach,  an  upper  limit  of  0.95 
g/BHP-hr  would  allow  the  current 
worst-case  engine,  with  a  low  mileage 
emission  level  of  0.82  to  achieve 
compliance  with  the  upper  limit 

In  determining  a  practicable  upper 
limit,  the  trade-off  effect  of  the  lower 
1988  NO,  standard  must  also  be 
considered.  As  stated  above,  the  mean 
NO,  level  for  the  sample  was  7.5  g/BHP- 
hr,  also  representing  low  mileage 
emission  levels.  Thus,  on  average,  NO, 
reductions  of  2  to  2.5  g/BHP-hr  would  be 
needed  to  meet  the  target  level  for  the 
6.0  g/BHP-hr  1988  HDDE  NO,  standard. 
While  EPA  expects  that  most 
manufacturers  will  be  able  to  overcome 
the  potentially  adverse  effects  of  the 
NO,-particulate  trade-off  using  the 
control  approaches  described  in  the 
RIA,  this  may  be  more  difficult  for  the 
technological  laggard  and  should  be 
considered  in  the  selection  of  the  upper 
limit.  The  0.95  g/BHP-hr  limit  would 
ensure  that  the  effect  of  the  NO,- 
particulate  trade-off  would  not  force  any 
engine  family  from  the  marketplace, 
however,  there  would  be  essentially  no 


reduction  in  particulate  emissions  from 
current  uncontrolled  levels  for  those 
families  certifying  at  the  upper  limit. 

While  neither  of  these  proposed  upper 
limits  may  appear  to  be  overly  stringent, 
it  should  be  noted  that  as  a  percentage 
of  the  standard,  they  are  much  less 
generous  than  the  comparable  upper 
limits  for  NO,  and  other  standards 
eligible  for  NCPs.  For  example,  the  0.80 
gram  upper  limit  for  HDDE  particulate 
exceeds  the  new  standard  by  33  percent, 
while  the  0.95  gram  upper  limit  exceeds 
the  standard  by  58  percent  By  way  of 
contrast  the  HDDE  NO,  upper  limit 
exceeds  the  new  standard  by  78  percent 

In  terms  of  applicability,  EPA 
proposes  that  either  of  these  upper 
limits  would  apply  to  all  HDDEs. 
regardless  of  subclass.  Separate  upper 
limits  for  the  three  HDDE  subclasses 
were  considered,  but  sufficient 
particulate  emissions  data  are  presently 
not  available  for  LHDDEs  and  MliDDEs 
to  allow  establishment  of  separate  upper 
limits  for  the  three  subclasses. 
Moreover,  the  data  that  are  available 
indicate  that  the  higher  emitting  engines 
in  each  of  the  three  subclasses  have 
similar  particulate  levels.  Thus,  these 
limited  data  indicate  that  separate  upper 
limits  may  not  be  necessary.  For  these 
reasons,  it  is  proposed  that  only  one 
upper  limit  be  applicable  for  all  HDDEs. 
unless  additional  emissions  data 
become  available  which  indicate  that 
the  HDDE  subclasses  should  have 
separate  upper  limits. 

In  conclusion,  EPA  invites  comment 
on  the  particulate  upper  limit  issue  from 
manufacturers  and  other  concerned 
parties.  The  Agency  requests  comments 
as  to  which  of  these  approaches 
represents  the  better  alternative  and  on 
the  appropriateness  of  the  levels 
proposed. 
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E.  Penalty  Rates 

1.  General  Approach 

For  those  standards  for  which  EPA  is 
proposing  that  NCPs  be  made  available 
(the  NCP  standards),  EPA  is  proposing 
values  for  the  following  parameters  in 
the  NCP  formula  for  each  standard: 
COC«H  COC^  MC^,.  and  F.  The  NCP 
formula  was  promulgated  in  the  Phase  I 
final  rule  published  elsewhere  in  this 
issue. 

COC»»  is  an  estimate  of  the  industrj'- 
wide  average  incremental  per  engine  or 
per  vehicle  cost  associated  with  meeting 
the  NCP  standard  for  engines  and 
vehicles  in  the  NCP  category.  COCio 
generally  measures  the  difference 
between  the  cost  of  complying  with  the 
NCP  standard  and  the.  cost  of  complying 
with  the  upper  emissions  limit  for  the 
NCP  standard.  In  the  case  of  the  HDDE 
particulate  standard,  for  which  there  is 
no  prior  emission  standard.  COCm 
measures  the  difference  between  the 
cost  of  complying  with  the  NCP 
standard  and  the  cost  of  complying  with 
uncontrolled  HDDE  particulate  emission 
levels.  COCjo  is  the  sum  of  the 
manufacturer  costs  and  owner  costs 
associated  with  complying  with  the  NCP 
standard. 

The  manufacturer  cost  component  of 
COCm  represents  the  average  per  engine 
or  per  vehicle  cost  to  manufacturers  of 
engines  complying  with  the  NCP 
standard.  It  is  derived  from  cost 
estimates  prepared  for  analyses  used  in 
setting  the  NCP  standard.  When  the  cost 
estimates  in  the  analyses  are  provided 
as  retail  price  equivalents  (RPEs),  those 
costs  have  been  reduced  to  eliminate 
manufacturer  profit  and  dealer  overhead 
and  profit.  Based  on  the  formulas 
normally  used  by  EPA  in  estimating 
RPEs.  this  adjustment  is  accomplished 
by  dividing  the  RPE  by  1.16  for  LDDTs 
and  by  1.10  for  HDGEs  and  HDDEs. 

Certification  costs  are  not  included  in 
COCso.  Manufacturers  will  often  incur 
certification  costs  even  when  NCPs  are 
used,  for  instance  when  payment  of 
NCPs  is  elected  after  a  Selective 
Enforcement  Audit  (SEA)  failure.  In 
some  cases  they  may  carry  over  a  prior 
year's  certification  results,  thus  delaying 
or  avoiding  certification  procedures 
during  the  period  the  NCP  is  used. 
However,  manufacturers  using  NCPs 
will  incur  the  additional  cost  of  PCA 
testing,  which  may  be  comparable  to 
certification  costs. 

Owner  costs  include  additional 
expenses  for  maintenance,  parts 
replacement  and  fuel  that  will  be 
incurred  throughout  the  useful  life  of  the 
vehicle.  These  costs  are  also  derived 
from  analyses  prepared  in  support  of  the 
NCP  standard  setting  process  and,  as  in 


the  analyses,  are  discounted  to  the  year 
of  purchase  using  a  10  percent  discount 
rate. 

COCm  is  an  estimate  of  the  90th 
percentile  incremental  per  engine  or  per 
vehicle  cost  associated  with  meeting  the 
NCP  standard  within  an  NCP  category. 
Thus,  COCw  should  be  selected  so  that 
compliance  costs  exceed  COCm  for  only 
10  percent  of  engines  or  vehicles  in  the 
NCP  category.  COC«h  like  COC«h 
includes  both  manufacturer  and  owner 
costs.  These  cost  components  are 
defined  similarly  to  those  for  COCtg 
except  that  they  are  90th  percentile 
costs  rather  than  average  costs. 

EPA  has  not  been  able  to  identify  90th 
percentile  compliance  costs  with  much 
precision.  Most  cost  estimates 
developed  iii  the  standard  setting 
process  are  averages  or -expected  ranges 
of  cost.  The  cost  estimation  process  is 
not  sufficiently  detailed  or  precise  to 
support  development  of  the  desired 
statistical  distribution  of  costs.  Thus, 
except  where  more  detailed  analysis 
was  feasible,  the  high  ends  of  the 
expected  cost  ranges  have  been  used  as 
the  basis  for  COCw.  Due  to  the 
uncertainty  involved  in  developing  the 
COCm  values,  EPA  is  requesting 
comments  on  whether  it  should  limit  the 
value  of  COCm  such  that  it  does  not 
exceed  the  value  of  COCm  by  more  than 
a  factor  of  1.3.  A  factor  of  1.3  was 
selected  because  it  is  the  same  factor 
that  is  used  to  estimate  COCw  from 
COCm.  EPA  requests  conmients  on 
whether  1.3  is  an  appropriate  value.  EPA 
is  proposing  both  the  estimated  values 
of  COCm  and  those  values  limited  such 
that  they  do  not  exceed  COCm  by  more 
than  a  factor  of  1.3. 

MCm  is  the  industry-wide  average 
marginal  cost  of  compliance  with  the 
NCP  standard  for  engines  and  vehicles 
in  the  NP  category.  MCm  is  measured  in 
dollars  per  gram  per  brake  horsepower 
hour  for  heavy-duty  engines  and 
vehicles  and  in  dollars  per  gram  per  mile 
for  light-duty  trucks.  MCm  measures  the 
economic  trade-off  between  emissions 
reduction  and  cost  as  certified  emission 
levels  are  reduced  from  target  levels 
needed  to  meet  this  upper  emission  limit 
associated  with  the  NCP  standard  to 
target  levels  needed  to  meet  the  NCP 
standard  itself.  As  with  COCm  and 
COCm,  MCm  has  both  a  manufacturer 
and  an  owner  cost  component. 

Most  cost  analyses  performed  during 
the  standard-setting  process  do  not 
estimate  the  marginal  cost  of 
compliance.  Doing  so  would  require 
much  more  detailed  knowledge  of  the 
emission  control  alternatives  and  costs 
facing  manufacturers  and  the  resulting 
impacts  on  the  cost  of  ownership  than  is 
typically  available.  Marginal  cost 


estimates  have  thus  been  obtained' 
Indirectly,  from  one  of  two  sources. 
Current  emission  levels  can  be 
compared  to  emission  levels  under  the 
new  standard  COCm  can  be  divided  by 
the  emission  reduction  required  to 
determine  the  cost  per  unit  (g/BHP-hr  or 
g/mi.)  of  achieving  compliance.  In  other 
cases,  costs  of  ownership  are  expected 
to  rise  due  to  fuel  economy  reductions 
that  sometimes  accompany  lower 
emission  levels,  and  the  marginal  cost 
(rate  of  change)  of  fuel  economy  as  a 
function  of  the  emissions  level  can  be 
estimated  in  the  vicinity  of  the  NCP 
standard. 

F  is  a  factor  used  to  estimate  MCm, 
the  90th  percentile  marginal  cost  of 
compliance  with  the  NCP  standard  for 
engines  and  vehicles  in  the  NCP 
category.  In  the  NCP  formula,  MCm  is 
the  penalty  rate  for  compliance  levels 
near  the  standard.  As  defined  in  the 
NCP  formula,  MCm  =  FxMCm.  The 
Phase  I  final  rule  stated  that  the  value  of 
F  would  be  in  the  range  of  1.1  to  1.3.  In 
cases  where  no  reasonable  estimate  of 
MCm  can  be  made  based  on  existing 
marginal  cost  data,  EPA  proposes  a 
presumptive  value  of  1.2  for  F. 

The  NCP  Phase  I  final  rule  stated  that 
the  Consumer  Price  Index  (CPI)  would 
be  used  to  adjust  NCPs  for  inflation  for 
the  second  and  subsequent  years  that 
NCPs  for  the  same  standard  are 
available.  EPA  proposes  to  use  the  CPI 
also  to  adjust  the  penalty  parameters 
developed  in  this  rule  to  dollars  as  of 
January  of  the  calendar  year  preceding 
the  model  year  in  which  the  NCP  is  first 
available.  The  values  of  COCm.  COCm 
and  MCso  for  each  of  the  NCPs  proposed 
in  this  NPRM  have  been  calculated  in 
December  1984  dollars.  Thus,  for 
example,  the  parameters  in  the  formula 
for  an  NCP  that  is  first  available  for  the 
1988  model  year  will  be  inflated  values 
of  the  parameters  developed  below.  The 
parameters  will  be  inflated  from 
December  1984  to  January  1987  dollars 
using  the  CPI,  and  the  resulting  figures 
will  be  used  to  calculate  NCPs  in  1988. 

2.  Cost  Assumptions 

The  following  assumptions  were  made 
in  order  to  account  for  emissions 
averaging  and/or  joint  costs  in  the 
control  of  two  or  more  pollutants. 

The  values  of  COCm.  COCm  and  MC^ 
are  estimated  as  if  all  engines  or 
vehicles  in  the  NCP  category  are 
required  to  meet  the  NCP  standard, 
whether  or  not  emissions  averaging  is 
allowed.  Thus,  no  specific  allowance  is 
made  for  emissions  averaging  in  this 
proposal. 

The  term  "joint  costs"  is  used  to 
described  the  costs  attributable  to  a 
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single  control  device  or  technique  which 
simultaneously  reduces  emissions  of 
two  or  more  pollutants. 

It  also  describes  the  cost  of 
controlling  one  pollutant  when  the  cost 
depends  on  the  degree  of  control  of 
another  pollutant.  Where  joint  cost 
issues  arise  in  the  calculation  of  the 
parameters  for  the  NCP  formula,  the 
general  approach  has  been  to  calculate 
the  cost  of  compliance  with  the  NCP 
standard  on  the  assumption  that  all 
pollutants  for  which  NCPs  are  not 
available  are  controlled  to  their 
respective  standards.  Where  NCPs  are 
available  for  two  pollutants,  the  cost  of 
compliance  for  each  pollutant  is  based 
on  the  assumption  that  manufacturers 
intend  to  comply  with  each  of  the  two 
NCP  standards. 

3.  Parameter  Values 

The  derivation  of  each  of  the 
proposed  cost  parameters  is  described 
in  detail  in  a  support  document  entitled 
"Development  of  Nonconformance 
Penalty  Rates",  which  is  available  in  the 
public  docket  for  this  rulemaking.  The 
values  of  COCm  listed  below  are  those 
estimated  by  EPA  and  they  have  not 
been  limited  to  a  percentage  of  COCso- 


a.  Light-Duty  Diesel  Trucks 

EPA  proposes  that  the  following 
values  [in  1984  dollars)  be  used  in  the 
NCP  formula  for  the  1987  0.26  gram  per 
mile  particulate  standard  for  heavy 
light-duty  diesel  truck  configurations  in 
the  6.000  to  8.500  pound  GVW  range. 

COC5o=$368 

CC)Cn=$541 

MCm = S3200  per  gram/mile 

F=1.2 

b.  Heavy-Duty  Diesel  Engines 

The  cost  of  meeting  the  1988  HDDE 
NO,  and  particulate  standards  varies 
significantly  among  engine  families  in 
the  heavy-duty  diesel  engines  class,  and 
NCPs  have  therefore  been  set  separately 
for  the  three  HDDE  subclasses:  light 
HDDEs  (LHDDEs).  medium  HDDEs 
(MHDDEs).  and  heavy  HDDEs 
(HHDDEs). 

NO, 

EPA  proposes  that  the  following 
values  [in  1984  dollars)  be  used  in  the 
NCP  formula  for  the  1988  6.0  g/BHP-hr 
HDDE  NO,  standard  for  the  three  HDDE 
subclasses: 


LHOOE 

MHOOE 

HHOOe 

coc» 

$18 

$1  175  . 

SI  340 

coc 

$41 

$1.5*0..- 

stseo 

LHOOE 

MHOOC 

H«OE 

MC« 

F _„. 

$40/a/BHP4»_ 
li    

$87D/g/8HP- 
hr. 

$1,750/9' 

Particulate  Standard 

EPA  proposes  that  the  following 
values  (1984  dollars)  be  used  in  the  NCP 
formula  for  the  1988  0.60  g/BPH-hr 
HDDE  particulate  standard  for  the  tiiree 
HDDE  subclasses: 


LtOOE        {        MHOOE 

MHOOE 

COU. J  $71 |SS4... 

00C» J  $03 J  (07 

$87 
$101 

MC„ J  $340/0/BHP. 

hr. 

F 1i„..... _, 

$382/»/BHP. 

hr. 
\3 

$725'B'»*' 

hr 
%2 

c.  Heavy-Duty  Gasoline  Engines 

EPA  proposes  that  the  following 
values  (1984  dollars)  be  used  in  the  NCP 
formulas  for  the  1987  LHDGE  HC  and 
CO  emission  standards  of  1.1  g/BPH-hr 
and  14.4  g/BHP-hr.  respectively. 


MC 

CO 

ox» _ 

cocw.  - 

$75 

$1S9... 

8ia9/g/BHPJv 

$•0 

MCh 

•/C/8HP4V 
%2. 

F _ __. 

1.?.. 

4.  Alternative  COCm  Values 

The  following  values  of  COCo  were  estimated  using  the  same  procedure  as  above  but  have  been  limited  such  that  thev 
do  not  exceed  COCso  by  more  than  a  factor  of  1.3.  EPA  requests  comments  on  whether  it  should  use  these  values  or  those 
estimated  above. 


COCm 

1987  LDDT  particulate $478 

1987  HDGE  HC $98 

1987  HDGE  CO $117 


COCm 

1988  UiimE  Nox $23 

1980  Ml  fDDE  NOx $1  528 

1988  HHDDE  NOx $1,742 


1988  IHDDE  particulate 

1988  MHDDE  particulate 

1988  HHDDE  particulate 


COCm 

S83 

$97 

sun 
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F.  Penalty  Calculation  Example 

Following  is  an  example  of  how  a  penalty  amount  would  be  calculated  for  engines  exceeding  a  standard  based  on  a 
compliance  level  determined  in  a  PCA.  The  Phase  I  regulations  promulgated  the  method  for  determining  the  compliance  level 
and  a  generic  penalty  formula  to  calculate  the  penalty.  This  Phase  II  NPRM  proposes  specific  values  for  the  cost  parameters 
in  the  penalty  formula  so  that  a  specific  dollar  penalty  can  be  calculated. 

The  generic  penalty  formula  promulgated  in  Phase  I  is  expressed  in  two  different  forms,  depending  on  the  relationship  of 
the  value  of  the  compliance  level  to  the  value  of  X  for  that  pollutant.  X  is  the  emission  level  at  which  the  penalty  is  equal  to 
COCm.  In  this  example,  which  is  set  in  the  1988  model  year,  the  compliance  level  for  a  configuration  of  MHDDEs  which  is  in 
nonconformance  with  the  NOx  standard  is  7.5  g/BHP-hr.  The  proposed  values  of  COCso,  MCm  and  F,  which  are  expressed  in 
December  1984  dollars,  would  have  to  be  adjusted  by  the  consumer  price  index  (CPI)  to  reflect  August  1987  dollars.  For  the 
purpose  of  this  example,  the  CPI  is  assumed  to  increase  by  13  percent  between  December  1984  and  January  1987.  Therefore, 
the  proposed  values  of  CCXio,  MCio  and  F  would  be  increased  by  13  percent. 

From  Phase  I,  the  value  of  X  is  calculated  as  follows: 


X= 


COCm 

FxMCm 


-f  the  applicable  emission  standard 


Substituting  the  (adjusted)  proposed  values  of  COCso.  MCso  and  F.  the  MHDDE  NOx  emission  standard  into  the  above 
equation  results  in  the  following: 


X= 


$1,328 


1.2x$9e3/g/BHP-hr 


+6.0  g/BHP-hr=7.l  g/BHP-br 


Since  the  compliance  level  (7.5  g/BHP-hr)  is  greater  than  the  value  of  X  (7.1  g/BHP-hr).  tlie  following  NCP  formula  from 
Phase  I  is  used  to  calculate  the  penalty: 


NCP. = (COCm -(- (PR,){CL- X)) 


( br) 


where: 


)85 
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PR,  =  COCX,.-COC-.,. 
UL-X 


AAF,  has  the  following  values: 

If  fraci=a  then  AAF, =1+1,, 
If  frac,  I  >0.  then: 


AAF.=l  +  I.-,-».A,       [  T-r^ :T 

L  l-(frac.  ,|J 


If  frac,  1  >0.50.  then  frac, ,  would  be  set  equal  to  0.50. 
In  the  first  year.  AAFi  =  l. 

The  terms  in  the  above  formula  have  the  following  meanings  and  values: 
NCP,  =  NCP  for  year  n  for  each  engine  or  vehicle 
CL=Compliance  level  for  year  n  for  applicable  engines  or  vehicles 
S= Emission  Standard 
UL= Upper  Limit 
PR»=Penalty  rate  for  X<CLSUL 


X= Compliance  level  above  the  standard  at 
which  NCPi  equals  COCm 


COCm 


(F)(MCi.) 


+S 


AAF,= Annual  adjustment  factor  in  year  i 
n 

nAAF,= 
Running  Product,  i.e.,  (AAF, )  x  (AAFj)  x 
..X(AAFJ 
i=l 
i= index  representing  a  year 


n= Index  representing  the  number  of  model 
years  for  which  the  NCP  has  been 
available  for  an  engine  or  vehicle 
subclass.  l.e.,  n=l  for  the  first  year  that 
the  NCP  is  available; .  .  .  n=n  for  the 
nth  year  that  the  NCP  is  available 

COCm = Estimate  of  the  average  total 
incremental  cost  to  comply  with  the 
standard  relative  to  complying  with  the 
upper  limit 

COCm = Estimate  of  the  90th  percentile  total 
incremental  cost  to  comply  with  the 
standard  relative  to  complying  with  the 
upper  limit 

MCm= Estimate  of  the  average  marginal  cost 
of  compliance  (dollars  per  emission  unit) 
with  the  standard 


F=Factor  used  to  estimate  the  90th  percentile 
marginal  cost  based  on  the  average 
maiginal  cost  (the  minimiim  value  of  F  it 
1.1.  the  maximum  value  of  F  ia  1.3) 

frac,  1  =  Fraction  of  engines  or  vehicles  of  a 
subclass  using  NCPs  in  previous  year  (i- 
1) 

A|= Usage  adjustment  factor  in  year  i: 
A,=0.10  for  i=2:  A,=aoe  for  i>2 

I, = Percentage  increase  in  overall  consumer 
price  index  in  year  i 

Since  this  is  the  first  year  that  the 
NCP  is  available,  the  value  of  AAF,  is  1. 
Substituting  this  and  the  adjusted  values 
of  the  other  parameters  in  the  NCP 
formula  results  in  the  following: 


NCPi  =$1328+ 
=$1,374 


$1.740=$1.328 


10.7  g/BHP-hr=7.1  g/BHP-hr 


X(7.5  g/BHP-hr-7.l  g/BHP-hr)  x(lj 


The  NCP  for  each  engine  introduced 
into  commerce  in  the  1988  model  year 
would  be  $1,374.  If  this  manufacturer 
decided  to  carry-over  this  configuration 
to  the  next  model  year,  the  penalty  of 
$1,374  would  be  multiplied  by  the  AAF 
which  incorporates  inflation  and  the 
fraction  of  the  industry  that  used  an 
NCP  for  the  MHDDE  subclass  for  NOx 
in  the  first  year.  If  we  assume  that  the 
CPI  increased  by  6  percent  between 
January  1987  and  January  1988  and  that 
the  fraction  of  MHDDEs  using  an  NCP 
for  NOx  in  the  1988  model  year  was  25 
percent,  the  value  of  AAFj  would  be 
calculated  as  follows: 


AAFs  =  (1+0.06) +0.08 
=1.20 


^     1  X0.25     ' 


The  NCP  for  each  engine  introduced 
into  commerce  in  the  1989  model  year 
(NCPs)  would  be  calculated  as  follows: 

NCPj=NCP,xAAF, 
=$1,374X1.20 
=$1,649 

G.  General  NCP  Provisions 

This  action  also  proposes  a  few 
general  NCP  provisions  that  were  not 
fully  addressed  in  the  Phase  I 
rulemaking.  EPA  is  proposing  that  a 


manufacturer  be  required  to  place  a 
lable  on  each  engine/vehicle  (or  make 
an  addition  to  the  existing  label)  for 
which  an  NCP  is  paid.  The  manufacturer 
would  be  required  to  begin  labeling 
production  engines/vehicles  within  10 
days  after  completion  of  the  PCA  The 
label  would  contain  the  applicable 
compliance  level  for  that  engine/vehicle 
at  the  time  of  its  introduction  into 
commerce.  This  would  allow  EPA  to 
easily  associate  every  individual 
engine/vehicle  with  its  proper 
compliance  level,  even  if  the  compliance 
level  is  changed  part  way  through  the 
model  year.  If  a  manufacturer  introduces 
engines/vehicles  into  commerce  prior  to 
the  compliance  level  determination  for 


35412 


Fadaral  Rggtoter  /  Vol.  sq  hto.  169  /  Friday.  Augnst  30,  1985  /  Proposed  Rulet 


that  configTiration.  the  manufacturer 
would  be  required  to  provide  a  label  to 
each  engine/vehicle  owner  (to  be 
affixed  to  that  engine/vehicle) 
containing  the  applicable  compliance 
level.  The  manufacturer  would  be 
required  to  provide  owners  with  the 
label  within  30  days  after  completion  of 
thePCA. 

In  the  Phase  I  final  rule,  EPA  stated 
that  it  had  requested  a  ruling  from  the 
Internal  Revenue  Service  (IRS)  on 
whether  NCPs  would  be  a  tax 
deductible  business  operating  expense. 
EPA  has  not  received  a  decision  from 
the  IRS;  however,  the  penalty  rates  that 
EPA  has  proposed  are  based  on  the 
assumption  that  the  NCP  would  be  a  tax 
deductible  business  operating  expense. 
If  the  IRS  decides  otherwise,  EPA  will 
adjust  the  penalty  rates  to  compensate 
for  the  non-deductibility  of  the  NCP. 

In  the  Phase  I  final  rule,  EPA  stated 
that  it  had  received  comments  on  the 
relationship  between  NCPs  and  the 
emissions  averaging  program  and  that 
although  the  issue  was  a  generic  one,  it 
was  outside  the  scope  of  the  Hiase  I 
rulemaking.  Similiarly,  for  Phase  11,  EPA 
is  proposing  that  manufacturers  not  be 
allowed  to  elect  both  NCPs  and 
emissions  averaging  for  use  on  the  same 
engines/vehicles  for  the  same  pollutant 
EPA  is  proposing  that  these  two 
prc^ams  not  be  combined  because  of 
the  short  time  frame  available  to 
proceed  with  these  regulations  and  the 
added  complexity  associated  with 
applying  NCPs  to  engines/vehicles 
which  are  in  nonconformance  with  an 
averaging  engine  family  emission  limit. 
The  NCP  penalty  rates  have  been 
developed  to  account  for 
nonconformance  with  the  emission 
standard,  not  with  an  averaging  engine 
family  emission  limit,  which  may  be 
above  or  below  the  emission  standard. 
Thus,  as  structured,  the  difference 
between  the  emission  standard  and  the 
averaging  engine  family  emission  limit 
would  cause  the  penalty  rates 
developed  in  this  rulemaking  to  be 
invalid.  EPA  plans  to  consider  more 
specifically  the  technical  and  legal 
difficulties  associated  with 
incorporating  NCPs  into  an  averaging 
program  in  Phase  in  of  the  NCP 
rulemaking  process. 

EPA  is  also  proposing  to  amend  the 
administrative  hearing  procedures 
published  in  i  86.1115-87  during  Phase  I. 
Under  the  proposal,  if  a  manufacturer 
elects  an  administrative  hearing  to 
contest  an  NCP  assessment.  EPA  would 
collect  interest  on  the  challenged  NCPs 
from  the  date  the  payments  are 
originaQy  due  until  the  Presiding  Offix^er 
or  the  Administrator  delivers  tlw 


Agency's  final  decision  in  the  hearing. 
The  NPRM  for  Phase  I  proposed 
requiring  a  manufacturer  to  place  NCP 
amounts  in  escrow  as  a  condition  of 
obtaining  a  hearing,  but  EPA  now 
believes  that  collecting  interest  on  the 
final  NCP  amount  is  preferable. 

The  purpose  of  this  provision  is  to 
recapture  the  economic  benefit  that  a 
manufacturer  gains  by  withholding  NCP 
payments  during  an  administrative 
hearing.  This  interest  provision  is 
supported  by  section  206(g)(3)(E)  of  the 
Clean  Air  Act  which  requires  that  NCPs 
"shall  remove  any  competitive 
disadvantage  to  manufacturers  whose 
engines  or  vehicles  achieve  the  required 
degree  of  emission  reduction .  .  ." 
(emphasis  added).  It  is  further  supported 
by  legislative  history  which  makes  clear 
Congress'  fundamental  concern  that 
NCPs  not  help  technological  laggards  at 
the  expense  of  technological  leaders. 
H.R.  Rep.  No.  95-294,  95th  Cong.,  1st 
Sess.  275-76  (1977);  Conference  Report 
H.R.  Rep.  No.  95-564,  95th  Cong.,  Ist 
Sess.  163-64  (1977);  50  F.R.  9204.  9204 
(March  6, 1985).  A  technological  leader 
wiU  suffer  a  competitive  disadvantage  if 
a  laggard  manufacturer  has  the  use  of 
his  NCP  payments  for  the  duration  of  an 
administradve  hearing.  This  provision 
removes  the  competitive  disadvantage 
by  imposing  interest  on  the  withheld 
NCP  payments  at  rates  representing  a 
return  on  a  secure,  short-term 
investment.  TTie  purpose  of  this 
provision,  like  the  purpose  of  the  NCP 
concept  itself,  is  not  to  penalize 
nonconforming  manufacturers,  but 
rather  to  remove  a  competitive  penalty 
from  conforming  manufacturers. 

Since  manufacturers  must  make  NCP 
payments  each  quarter,  based  on  that 
quarter's  production  of  nonconforming 
vehicles  or  engines,  interest  will  be 
calculated  on  each  quarterly  payment 
from  the  date  it  is  due  until  the  date  the 
Presiding  Officer  or  the  Administrator 
renders  the  Agency's  final  decision.  (In 
case  of  conflict  the  cut-off  date  for 
interest  calculation  is  the  date  on  which 
the  Agency  delivers  its  final  opinion,  not 
when  the  hearing  is  deemed  final  for 
purposes  of  9  86.1115-87(y).)  The 
interest  rate  for  any  particular  quarterly 
payment  will  be  the  discount  rate  at 
auction  (as  quoted  by  the  Secretary  of 
the  Treasury)  for  the  last  auction  (rf  six- 
month  United  States  Treasury  bills 
settled  immediately  prior  to  the  payment 
due  date  for  that  quarterly  payment. 
This  rate  can  be  ascertained  by  calling 
the  United  States  Department  of  the 
Treasury,  Bureau  of  Uie  Public  Debt,  at 
(202)  287-4113.  For  each  quarterly 
payment  outstanding  on  the  date  the 
Agency  renders  its  final  decision,  the 


combined  principal  plus  interest  will  be 
calculated  accoitiing  to  the  following 
formula: 

QNCP(l-f-R)»* 
where: 

QNCP=  the  quarterly  NCP  payment 
R=the  interest  rate  applicable  to  that  quarter 
n  =  the  number  of  qnartert  for  which  the 
quarterly  NCP  payment  is  outstanding 

A  manufacturer  who  pursues  an 
administrative  hearing  must  still  make 
quarterly  submittals  of  the  information 
required  by  S  86.1113-87(g)(3). 

In  the  Phase  I  final  rule,  EPA  stated 
that  it  would  propose  in  this  Phase  II 
NPRM  a  proposal  that  would  allow  a 
manufacturer  that  pays  an  HCP  to  be 
refunded  a  portion  of  the  NCP  if  that 
manufacturer  subsequently  certifies  the 
nonconforming  configuration  in 
conformance  with  the  applicable 
standards,  thereby  demonstrating  that 
engineering  and  development  costs  were 
expended.  EPA  is  proposing  this 
because  engineering  and  development 
costs  are  included  in  the  NCP  and  EPA 
believes  that  a  manufacturer  that 
demonstrates  that  it  has  indeed 
expended  these  costs  should  be  entitled 
to  a  monetary  refund.  In  addition  to 
certifying  the  nonconforming 
configuration  in  conformance  with 
applicable  standards,  EPA  would 
require  the  manufacturer  to  conduct  a 
PCA  of  the  new  configuration.  If  the 
resulting  compliance  level  is  below  the 
applicable  standards,  the  manufacturer 
would  be  eligible  for  the  refund. 

In  the  Phase  I  final  rule,  EPA 
established  a  formula  which  determines 
the  dollar  amount  of  the  NCP.  As  stated 
above,  the  NCP  includes  engineering 
and  development  costs.  The  final  rule 
states  that  the  NCP  payment  will  be 
payable  to  the  United  States  Treasury 
and  the  payment  will  be  sent  to  the 
EPA's  Manufacturers  Operations 
Division.  EPA  is  now  proposing  that  the 
penalty  calculated  from  the  formula  be 
divided  into  two  components;  the 
engineering  and  development 
component  and  the  remaining 
component.  The  engineering  and 
development  portion  of  the  NCP 
payment  would  be  payable  to  EPA  and 
the  remaining  portion  of  the  NCP 
payment  would  be  payable  to  the  United 
States  Treasury.  Both  payments  would 
be  sent  to  EPA's  Manufacturers 
Operations  Division.  EPA  woohl  place 
the  engineering  and  development 
amount  into  an  escrow  account  so  that  it. 
could  potentially  be  refunded  to  the 
manufacturer. 

To  calculate  the  engineering  and 
development  portion  of  the  NCP.  the 
following  factors  would  be  multiplied  by 
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the  penalty  calculated  from  the  NCP 
formula:  (These  factor*  represent  the 
percentage  of  the  engineering  and 
development  costs  in  relationship  to 
COCso.) 

1987  LDDT  particulate:  O.lt 
1987  HDGE  HC:  0.07 

1987  HDGE  CO:  OiM 

1988  LHDDE  NOx:  0.38 
1988  MHDDE  NOx:  002 
1988  HHDDE  NOx:  0.02 
1988  UiDDE  particulate:  0.64 
1988  MHDDE  particulate:  0.62 
1988  HHDDE  particulate:  0.60 

For  example,  in  section  F  of  the 
preamble  an  example  was  given  in 
which  the  penalty  for  a  MHDDE  in 
nonconformance  with  the  NOx  standard 
as  calculated  to  be  $1374  per  engine  in 
the  1988  model  year.  That  penalty 
amount  would  be  multiplied  by  the 
above  factor  of  0.02,  resulting  in  an 
engineering  and  development 
component  of  $27  per  engine. 

EPA  is  not  proposing  that  the  entire 
engineering  and  development 
component  of  the  NCP  potentially  be 
refunded.  Since  a  manufacturer  that  is 
eligible  for  such  a  refund  expended  the 
engineering  and  development  costs  at  a 
later  date,  EPA  believes  that  it  is 
appropriate  to  subtract  from  the  entire 
component  an  amount  which  reflects  the 
manufacturer's  fmancial  benefit  of 
delaying  these  costs.  EPA  proposes  that 
10  percent  compounded  annually  be 
subtracted  from  the  engineering  and 
development  component  refund.  EPA 
also  proposes  that  an  additional  portion 
of  this  component  not  be  refunded  to 
reflect  the  manufacturer's  benefit  of 
focusing  its  engineering  and 
development  efforts  on  the  results 
already  achieved  by  conforming 
manufacturers.  EPA  proposes  that  20 
percent  annually  be  subtracted  from  the 
engineering  and  development 
component  to  relect  this  benefit,  but 
requests  comments  on  whether  it  is 
appropriate  to  do  so,  and  if  so  whether 
20  percent  per  year  is  an  appropriate 
amount. 

If  both  the  time  value  of  money  and 
the  value  for  the  focusing  of  engineering 
and  development  efforts  are  subtracted 
from  the  engineering  and  development 
component,  the  following  percentages  of 
that  component  would  not  be  refunded: 


Modal  yMT 

1 

2 

3 

4 

Tun*  vakw  ol  monay  (%) 

Foeuaing  of  artorta  (%)  „_ __ 

10 
20 

21 
40 

33 

eo 

46 
60 

Nol  refondino  (%) 

31 

61 

as 

100 

If  only  the  time  value  of  money  is 
subtracted  from  the  engineering  and 
development  component,  the  following 
percentages  of  that  component  would 
not  be  refunded: 


yaar 

1 

2 

a  , 

4 

5 

6 

7 

6 

Not 
rafundad 

(%) 

10 

21 

33 

46 

61 

rr 

•6 

100 

After  the  third  model  year,  the 
manufacturer  would  no  longer  be 
eligible  for  a  refund  of  engineering  and 
development  costs. 


After  the  seventh  model  year,  the 
manufacturer  would  no  longer  be 
eligible  for  a  refund  of  engineering  and 
development  costs. 

EPA  would  transfer  funds  to  the 
United  States  Treasury  when  the 
manufacturer  became  ineligible  for  a 
refund  of  those  funds. 

H.  Administrative  Designation 

Under  Executive  Order  12291.  the 
Administrator  has  determined  that  this 
proposed  regulation  is  not  "major"  and 
therefore  not  subject  to  the  requirement 
that  a  Regulatory  Impact  Analysis  be 
prepared.  This  determination  is  based 
on  the  following: 

(1)  The  proposed  NCP  program  will 
not  result  in  an  annual  adverse  effect  on 
the  economy  of  $100  million  or  more. 
NCPs  merely  provide  an  economically 
reasonable  alternative  to  other  possible 
actions,  at  least  as  costly  as  NCPs,  that 
may  be  utilized  when  a  manufacturer  is  . 
unable  to  comply  with  a  standard.  "This 
concept  is  more  fully  discussed  in  the 
Economic  Impact  section. 

(2)  The  NCP  program  will  not  result  in 
adverse  cost  or  price  impacts  (above 
those  that  would  otherwise  occur  from 
compliance  with  the  emission  standards 
themselves). 

(3)  The  NCP  program  provides 
manufacturers  with  relief  from  the 
current  prohibition  against  selling 
nonconforming  HDEs  or  HDVs. 
Presently,  a  manufacturer  experiencing 
difficulty  in  certifying  or  producing 
HDEs  or  HDVs  in  conformance  with 
emission  standards  has  only  two 
alternatives:  fix  the  nonconforming 
configuration  or  prevent  its  introduction 
ir.io  conunerce.  In  some  cases,  a  fix  may 
not  be  readily  available,  and  a 
manufacturer  may  have  to  prevent  the 
HDE  or  HDVs  introduction  into 
commerce.  NCPs  provide  relief  from 
these  disruptions.  In  addition,  NCPs  are 
calculated  to  deprive  nonconforming 
manufacturers  of  any  cost  savings  and 
competitive  advantage  stemming  from 
nonconformance.  Therefore.  NCPs  will 
not  have  significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States  based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

As  required  by  Executive  Order  12291. 
this  Notice  of  Proposed  Rulemaking  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  for 
compliance  with  regulatory 
development  criteria  and  for  general 
content  Any  written  OMB  comments 
and  EPA's  response  to  those  comments 
are  available  for  inspection  in  the  public 
docket  for  this  rulemaldng. 

!.  Economic  Impact 

Because  the  use  of  NCPs  is  optionaL 
manufacturers  have  flexibihty  and  will 
likely  choose  whether  or  not  to  use 
NCPs  based  on  their  ability  to  comply 
with  emission  standards.  If  no  HDE  or 
HDV  manufacturer  elects  to  use  NCPs, 
these  manufacturers  and  the  users  of 
their  products  will  not  incur  any 
additional  costs  related  to  NCPs. 

The  existence  of  an  NCP  program  may 
provide  some  direct  cost  savings  to  HDE 
or  HDV  manufacturers  that  lack  the 
technological  capability  to  conform  with 
emission  standards  immediately.  In  the 
absence  of  NCPs,  a  manufacturer  which 
has  difficulty  certifying  HDEs  or  HDVs 
in  conformance  with  emission  standards 
or  which  fails  an  SEA  has  only  two 
alternatives:  fix  the  nonconforming 
engines  or  vehicles,  perhaps  at 
prohibitive  cost  or  prevent  their 
introduction  into  commerce.  The 
availability  of  NCPs  provides 
manufacturers  vxrith  a  third  alternative 
with  some  potential  cost  savings: 
continue  production  and  introduce  into 
commerce  upon  payment  of  a  penalty  a 
unit  that  exceeds  the  standard  until  an 
emission  conformance  technique  is 
developed. 

TTierefore,  NCP*s  represent  a 
regulatory  mechanism  that  allows 
affected  manufacturers  increased 
flexibility.  A  decision  to  use  NCPs  may 
be  the  manufacturer's  only  way  to 
continue  to  introduce  HDEs  or  HDVs 
into  commerce.  Hence.  NCPs  may  be 
considered  to  have  no  adverse  economic 
impact. 

J.  Environmental  Impact 

Because  the  use  of  NCPs  is  an  option 
elected  by  a^ected  manufacturers,  EPA 
cannot  be  sure  to  what  extent  NCPs  will 
be  used 

If  no  manufacturer  elects  to  use  NCPs, 
all  HDEs  and  HDVs  produced  will  need 
to  be  in  conformance  with  the  regulatory 
requirements.  In  this  situation,  the 
environmental  benefits  estimated  during 
the  rulemakings  estabhshing  the 
emission  regulations  iviil  not  be 
affected. 
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If  some  manufacturers  do  elect  to 
participate  in  the  NCP  program,  some 
HDEs  and/or  HDVs  will  be  introduced 
into  commerce  that  will  be  emitting 
pollutants  above  applicable  standards 
(as  Congress  contemplated  when  it 
mandated  that  EPA  provide  NCPs).  The 
magnitude  of  this  reduced 
environmental  benefit  is  proportional  to 
the  number  of  HDEs  and  HDVs  subject 
to  NCPs  and  their  degree  of 
nonconformance.  (Of  course,  the  upper 
limits  exclude  gross  emitters  from  being 
introduced  into  commerce.)  EPA 
estimates  that  an  NCP  will  not  be  used 
for  more  than  ten  percent  of  the  HDE's 
and  HDVs  for  which  NCPs  are  provided 
in  the  first  year  that  they  are  available 
and  that  they  will  be  used  for  less  than 
one  percent  in  the  third  year.  The  long 
term  environmental  impact  from  NCP 
usage  is  expected  to  be  relatively  very 
small,  if  any,  due  to  the  relatively  high 
penalty  rates  and  the  annual  adjustment 
factor  that  rapidly  increases  those 
penalty  rates  when  NCP  usage  is 
significant.  Of  course,  any  reduction  in 
environmental  benefit  refers  not  to  an 
increase  in  emissions  from  current 
levels,  but  from  levels  that  would 
otherwise  occur  from  tightened  emission 
standards  without  NCPs. 

Because  the  emission  impacts  of  the 
NCPs  are  anticipated  to  be  very  small,  if 
any,  compared  to  the  total  emissions  of 
HDEs  and  HDVs  which  in  fact  comply 
with  emission  standards,  and  because 
the  extent  of  NCP  usage  in  any  specific 
model  year  cannot  be  accurately 
predicted  at  this  time,  no  specific  air 
quahty  impact  analysis  has  been  made 
regarding  this  proposal. 

K.  Compliance  with  Regulatory 
Flexibility  A:t 

Under  section  605  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.,  the 
Administrator  is  required  to  certify  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  None  of  the  affected  entities 
could  be  classified  as  a  small  business. 
Even  if  some  were  considered  small, 
there  would  not  be  a  substantial  number 
of  those.  Moreover,  as  already 
discussed,  the  NCP  program  can  be 
expected  to  have  salutary  effects  on 
manufacturers.  Thus,  1  certify  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

L.  Infonnation  Collection  Requirements 

The  proposed  rule  requires  that 
manufacturers  perform  certain 
recordkeeping  and  submit  certain 
reports  to  EPA.  The  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 


seq.,  provides  that  reporting  and 
recordkeeping  requirements  be 
approved  by  OMB  before  they  can  be 
imposed  on  the  public.  The  information 
collection  requirements  in  this  proposed 
rule  have  been  submitted  to  OMB. 
Comments  on  these  requirements  should 
be  submitted  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  EPA.  The 
final  rule  package  will  respond  to  any  • 
OMB  or  public  comments  on  the 
information  collection  provisions. 

M.  List  of  Subjects  in  40  CFR,  Part  86: 

Administrative  practice  and 
procedure.  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Air  pollution  control, 
Environmental  protection.  Gasoline, 
Motor  vehicles. 

Dated:  August  23, 1985. 
Lee  M.  Thomas, 

Administrator. 

PART  86— {AMENDED] 

For  the  reasons  set  forth  in  the 
preamble.  Part  86,  Subparts  A  and  L, 
Chapter  I  of  Title  40,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  Part  86 
would  continue  to  read  as  follows: 

Authority:  Section  206(g]  and  301  of  the 
Clean  Air  Act.  as  amended.  42  U.S.C.  7525(g), 
7601. 

2.  Paragraph  (h)  of  9  86.087-35  of 
Subpart  A  is  proposed  to  be  added  as 
follows: 

$86,087-35    LabeHno- 


(h)(1)  Light-duty  trucks  and  heavy- 
duty  vehicles  and  engines  for  which 
nonconformance  penalties  are  to  be 
paid  in  accordance  with  S  86.1113-87(b) 
shall  have  the  following  information 
printed  on  the  label  required  in 
paragraph  (a)  of  this  section  or  on  a 
separate  permanent  legible  label  in  the 
English  language  and  located  in 
proximity  to  the  label  required  in 
paragraph  (a)  of  this  section.  The 
manufacturer  shall  begin  labeling 
production  engines  or  vehicles  within  10 
days  after  the  completion  of  the  PCA. 

(i)  The  statement:  "The  manufacturer 
of  this  engine/vehicle  will  pay  a 
nonconformance  penalty  to  be  allowed 
to  introduce  it  into  commerce  at  an 
emission  level  higher  than  the 
applicable  emission  standard.  The 
compliance  level  (or  new  emission 
standard)  for  this  engine/vehicle  is 

."  (The  manufacturer  shall 

insert  the  appUcable  pollutant  and 


compliance  level  calculated  in 
accordance  with  S  86.1112-87(a)). 

(2)  If  a  manufacturer  introduces  an 
engine  or  vehicle  into  commerce  prior  to 
the  compliance  level  determination  of 
§  86.1112-87(a),  it  shall  provide  the 
engine  or  vehicle  owner  with  a  label  as 
described  above  to  be  affixed  in  a 
location  in  proximity  to  the  label 
required  in  paragraph  (a)  of  this  section 
within  30  days  of  the  completion  of  the 
PCA. 

3.  9  86.1105-87  of  Subpart  L  is 
proposed  to  be  added  as  follows: 

S  86.1 105-87    Emission  standards  for  ' 
wrtiictt  nonconformance  penalties  are 
available. 

(a)  Effective  in  the  1987  model  year, 
NCPs  will  be  available  for  the  following 
emission  standards: 

(1)  Diesel  light-duty  truck  (rated  in 
excess  of  6000  pounds  GVWR) 
particulate  emission  standard  of  0.26 
grams  per  vehicle  mile. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
9  86.1113-87(a): 

(A)  COCm:  $368; 

(B)  COG»:  $541; 

(C)  MCm:  $3200  per  gram  per  vehicle 
mile;  and 

(D)  F:  1.2. 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  9  86.1113-87(g):  0.11 

(2)  Gasoline-fueled  heavy-duty  engine 
hydrocarbon  emission  standard  of  1.1 
grams  per  brake  horsepower-hour  for 
engines  intended  for  use  in  vehicles 
rated  in  excess  of  14,000  pounds  GVWR. 

(i)  The  following  values  shall  be  used 
to  calculate  NCP  in  accordance  with 
9  86.1113-87(a): 

(A)  COC«,:  $75: 

(B)  COC«,:  $159; 

(C)  MCm:  $139  per  gram  per  brake 
horsepower-hour;  and 

(D)  F:  1.2. 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  9  86.1113-87(g):  0.07 

(3)  Gasoline-fueled  heavy-duty  engine 
carbon  monoxide  emission  standard  of 
14.4  grams  per  brake  horsepower-hour 
for  engines  intended  for  use  in  vehicles 
rated  in  excess  of  14,000  pounds  GVWR. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
9  88.1113-87(a): 

(A)  COCm,:  $90; 

(B)  COCm:  $189; 

(C)  MCm:  $9  per  gram  per  brake 
horsepower-hour,  and 

(D)  F:  1.2. 
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(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  S  86.11ia-87(g):  0.06 

(b)  Effective  in  the  1988  model  year. 
NCPs  will  be  available  for  the  following 
emission  standards: 

(1)  Diesel  heavy-duty  engine  oxides  of 
nitrogen  emission  standard  of  6.0  grams 
per  brake  horsepower-hour. 

(i)  For  light  heavy-duty  diesel  engines: 

(A]  The  following  values  shall  be  used 
to  calculate  an  NCP  'n  accordance  with 
§  86.1113-87(a): 

(1)  COCm  $18; 

(2)  COC«^-  $41; 

(3)  MCio:  $40  per  gram  per  brake 
horsepower-hour;  and 

(4)  F:  1.2. 

(BJ  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §86.11ia-87(g):  0.36 

[ii)  For  medium  heavy-duty  diesel 
engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

(l)COC  so:  $1,175; 
(2)COC9o:$l,540; 

(3)  MC  so:  $870  per  gram  per  brake 
horsepower-hour,  and 

(4)  F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  586.1113-87{g):  0.02 

(iii)  For  heavy  heavy-duty  diesel 
engines: 

(A)  The  following  value  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

(l)COC  so:  $1,340; 
(2)COC»o:$1.980: 

(3)  MC  so:  $1,750;  and 

(4)  F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §88.1113-87(g):  0.02 

(2)  Diesel  heavy-duty  engine 
particulate  emission  standard  of  0.60 
grams  per  brake  horsepower-hour. 

(i)  For  light  heavy-duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(8): 

(l)COC5o:$70; 

(2)  COC  m:  $83; 

(3)  MC  so:  $340  per  gram  brake 
horsepower-houn 

(4)  F:  1.2;  and 

(5)  UL:  0.80  grams  per  brake 
horsepower-hour. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §86.1113-87(g):  0.64 
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(ii)  For  medium  heavy-duty  diesel 
engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
S  86.1113-87(a): 

(1)  COC  so:  $84; 

(2)  COC  »o:  $97; 

(3)  MC  so:  $382  per  gram  per  brake 
horsepower-hour, 

(4)  F:  1.2;  and 

(5)  UL:  0.80  grams  per  brake 
horsepower-hour. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  886.1113-87(g):  0.62 

(iii)  For  heavy  heavy-duty  diesel 
engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.in3-87(a): 

(1)  COC  so:  $87; 
(2)COC«,:$101; 

(3)  MC  so:  $725  per  gram  per  brake 
horsepower-hour. 

(4)  F:  1.2;  and 

(5)  UL  0.60  grams  per  brake 
horsepower- hour. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  888,1113-87(g):  0.60 

(c)  The  values  of  COdo.  COCo.  MCso. 
in  paragraphs  (a)  and  (b)  of  this  section 
are  expressed  in  December  1984  dollars. 
These  values  shall  be  adjusted  for 
inflation  to  dollars  as  of  January  of  the 
calendar  year  preceding  the  model  year 
in  which  the  NCP  is  first  available  by 
using  the  change  in  the  overall 
Consumer  Price  Index. 

4.  In  8  86.1113-87  of  subpart  L 
paragraph  (g)  is  revised  and  (h)  is  added 
to  read  as  follows: 

S  86. 1 1 1 3-87    Calculation,  payment  and 
refund  of  penalty. 

***** 

(g)(1)  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  the 
nonconformance  penalty  or  penalties 
assessed  under  this  subpart  must  be 
paid  by  the  quarterly  due  dates,  i.e., 
within  30  days  of  the  end  of  each 
calendar  quarter  (March  31.  June  30. 
September  30  and  December  31),  or 
according  to  such  other  payment 
schedule  as  the  Administrator  may 
approve  pursuant  to  a  manufacturer's 
request,  for  all  nonconforming  engines 
or  vehicles  produced  by  a  manufacturer 
in  accordance  with  paragraph  (b)  of  this 
section  and  distributed  into  commerce 
for  that  quarter.  The  penalty  amount 
will  be  divided  into  two  components:  the 
engineering  and  development 
component  and  the  remaining 
component.  The  engineering  and 
development  component  will  be 


determined  by  multiplying  the  penalty 
amount  by  the  factor  for  the  appropriate 
subclass  and  pollutant  in  8  86.110&-87. 
Payment  of  the  engineering  and 
development  penalty  component  must 
be  made  to  EPA.  Payment  of  the 
remaining  penalty  component  must  be 
made  to  the  United  States  Treasury. 
Both  payments  must  be  delivered  to: 
Director,  Manufacturers  Operations 
Division  (EN-340F),  U.S.  En\ironmental 
Protection  Agency.  401  M  Street  SW, 
Washington.  D.C.  20460. 

(2)  When  a  manufacturer  has 
requested  a  hearing  under  8  86.1115-87. 
it  must  pay  the  nonconformance  penalty, 
and  any  interest,  within  ten  days  after 
the  Presiding  Officer  renders  his 
decision,  unless  the  manufacturer  first 
files  a  notice  of  intention  to  appeal  to 
the  Administrator  pursuant  to  8  86.1115- 
87(t)(l),  or,  if  an  appeal  of  the  Presiding 
Officer's  decision  is  taken,  within  ten 
days  after  the  Administrator  renders  his 
decision,  unless  the  manufacturer  first 
files  a  petition  for  judicial  review. 

(3)  A  manufacturer  making  payment 
under  paragraphs  (g)(1)  or  (g)(2)  of  this 
section  shall  provide  the  Administrator 
with  the  following  information  by  each 
quarterly  due  date: 

(i)  Corporate  identification, 
identification  and  quantity  of  engineers 
or  vehicles  subject  to  the  NCP, 
certificate  identification  (number  and 
date),  and  NCP  payment  calculations,  if 
applicable. 

(ii)  The  following  statement  and 
endorsement:  This  information  is 
submitted  pursuant  to  section  206  of  the 
Clean  Air  Act.  All  information  reported 
herein  is.  to  the  best  of  -< 

— '• 

(Company  name) 

knowledge,  true  and  accurate.  I  am 
aware  of  the  penalties  associated  with 
violations  of  the  Clean  Air  Act  and  the 
regulations  thereunder. 


(Authorized  Company  Representative) 

For  a  manufacturer  making  payment 
under  paragraph  (g)(1)  of  this  section, 
such  information  shall  accompany 
pajment. 

(4)  The  Administrator  may  verify  the 
production  figures  or  other 
documentation  submitted  under 
paragraph  (g)(3)  of  this  section. 

(h)  A  manufacturer  that  certifies  the 
nonconforming  configuration  with 
applicable  standards  and  performs  a 
PCA  in  accordance  with  8  86.1112-87(a) 
that  results  in  a  compliance  level  below 
the  applicable  standard  will  receive  a 
refund  of  a  portion  of  the  engineering 
and  development  penalty  component  of 
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paragraph  (g)(1).  The  amount  refunded 
will  depend  on  which  model  year  the 
certiHcation  and  PCA  take  place  and 
will  be  as  follows: 

(1)  In  the  first  model  year  that  the 
NCP  is  available,  69  percent  will  be 
refunded. 

(2)  In  the  second  model  year  that  the 
NCP  is  available,  39  percent  will  be 
refunded. 

(3)  In  the  third  model  year  that  the 
NCP  is  available,  7  percent  will  be 
refunded. 

(4)  In  the  fourth  and  subsequent  model 
years  that  the  NCP  is  available,  none  of 
the  engineering  and  development 
component  will  be  refunded. 

5.  Paragraph  (z)  of  §  86.1115-87  of 
Subpart  L  is  proposed  to  be  removed, 
and  new  paragraphs  (z)  and  (aa)  are 
proposed  to  be  added  to  read  as  follows: 

§86.111S-«7    Hearing  proceduTM  for 
nonconformanca  detwminatlona  and 
panaltias. 


(z)  Interest  on  NCPs.  (1)  Interest  shall 
be  assessed  on  any  nonconformance 
penalty  for  which  payment  has  been 
withheld  pursuant  to  S  66.1113-87(g)(2). 
Interest  shall  be  calculated  form  the  due 
date  for  the  first  quarterly  NCP 
payment,  as  determined  under 
9  86.1113-87(g)(l),  until  the  date  on 
which  the  Presiding  Officer  or  the 
Administrator  renders  the  final  decision 
of  the  Agency. 

(2)  The  combined  principal  plus 
interest  on  each  quarterly  NCP  payment 
withheld  pursuant  to  §  86.1113-87(g)(2) 
shall  be  calculated  according  to  the 
following  formula: 

QNCP(1+R)** 
where 

QNCP=the  quarterly  NCP  payment 
R=the  interest  rate  applicable  to  that  quarter 
n=the  number  of  quarters  for  which  the 
quiirterly  NCP  payment  is  outstanding 

(3)  The  number  of  quarters  for  which 
payment  is  outstanding  for  purposes  of 
this  paragraph  shall  be  the  number  of 
quarterly  NCP  payment  due  dates,  as 


determined  under  9  86.1113-87(g)(l), 
which  have  elapsed  before  the  {Residing 
O^icer  or  the  Administrator  renders  the 
final  decision  of  the  Agency  imder  this 
section. 

(4)  The  interest  rate  applicable  to  a 
quarter  for  purposes  of  this  paragraph 
shall  be  the  coupon  issue  yield 
equivalent  (as  quoted  by  the  Secretary 
of  the  Treasury)  of  the  average  accepted 
auction  price  for  the  last  auction  of 
twenty-six  week  United  States  Treasury 
bills  settled  immediately  prior  to  the 
quarterly  NCP  payment  due  date  on 
which  the  payment  was  originally  due. 

(aa)  Judicial  review.  (1)  The 
Administrator  hereby  designates  the 
General  Counsel  of  the  Environmental 
Protection  Agency  as  the  officer  upon 
whom  any  copies  for  judicial  review 
shall  be  served.  Such  officer  shall  be 
responsible  for  filing  in  the  court  the 
record  on  which  the  order  of  the 
Administrator  is  based. 

[FR  Doc.  8&-20656  Filed  8-29-65:  8:45  am] 
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(Gwv  Docket  Na  84-282;  FCC  85-459] 

General  Fairness  Doctrine  Ot>ligations 
of  Broadcast  Ucensees 

agency:  Federal  Communications 

Commission. 

action:  Report 

summary:  The  Commission  undertook  a 
comprehensive  reexamination  of  the 
statutory,  constitutional  and  policy 
implications  underlying  the  fairness 
doctrine.  In  stark  contravention  of  its 
purpose,  the  Commission  determined 
that  the  fairness  doctrine,  in  operation, 
inhibited  the  presentation  of 
controversial  issues  of  public 
importance.  In  light  of  the  explosive 
growth  in  the  number  and  types  of 
information  sources,  the  Commission 
also  found  that  the  fairness  doctrine  is 
not  needed  to  assure  that  the  public  has 
access  to  the  marketplace  of  ideas.  As  a 
consequence,  the  Commission 
concluded  that  the  fairness  doctrine  as  a 
matter  of  policy  disserves  the  public 
interest.  In  addition,  the  Commission 
questioned  whether  the  doctrine  is 
consistent  with  the  strictures  of  the  First 
Amendment.  Nonetheless,  recognizing 
that  there  are  viable  arguments  on  both 
sides  of  the  issue  concerning  whether  or 
not  the  doctrine  is  codified,  that  various 
legislative  proposals  concerning  the 
doctrine  are  before  Congress  and  the 
Congress  has  expressed  intense  interest 
in  the  doctrine,  the  Commission  chose 
not  to  eliminate  or  alter  the  fairness 
doctrine.  The  Commission  decided  that 
it  would  be  appropriate  to  afford 
Congress  the  opportunity  to  review  the 
doctrine  in  light  of  the  record  compiled 
in  this  proceeding. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  R.  Bergold.  Robert  E.  Branson. 
David  L  Donovan  or  Marcia  C. 
Alterman.  Legal  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau 
(202)  632-7792. 
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In  the  matter  of  inquiry  into  i  73.1S10  of  the 
Commission's  Rules  and  Regulations 
Concerning  the  General  Fairness  Doctrine 
Obligations  of  Broadcast  Licensees:  Cen. 
Docket  No.  84-2S2. 
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I.  Introduction 

1.  Before  the  Commission  for 
consideration  are  the  matters  raised  by 
the  Notice  of  Inquiry  in  the  above- 


captioned  proceeding  *  in  which  the 
Ccmunission  solicited  comments  on  the 
statutory,  constitutional,  and  policy 
implications  underlying  this  fairness 
doctrine.  Specifically,  the  Commission 
questioned  whether  the  doctrine  is 
constitutionally  permissible  under 
current  marketplace  conditions  and  First 
Amendment  jurisprudence.  Moreover,  as 
a  policy  matter,  the  Commission 
inquired  whether  the  doctrine  remains 
necessary  to  further  the  governmental 
interest  in  an  informed  electorate  and 
solicited  comment  on  whether  or  not  the 
doctrine,  in  operation,  has  an 
impermissible  "chilling"  effect  on  the 
free  expression  of  ideas.  Finally,  the 
Commission  queried  whether  the 
fairness  doctrine  is  codified  either  by 
Section  315  or  by  the  general  public 
interest  standard  embodied  in  the 
Communications  Act 

2.  More  than  one  hundred  parties 
submitted  formal  comments  and  reply 
comments  in  this  proceeding. 'Many 
other  persons  participated  in  this 
proceeding  through  the  submission  of 
informal  comments.  In  addition,  the 
Commission,  en  banc,  on  February  7  and 
6. 1985.  heard  oral  presentations  on  the 
issues  raised  by  the  Notice. 

3.  The  fairness  doctrine,  as  developed 
by  the  Commission,  imposes  upon 
broadcasters  a  two-pronged  obligation. 
Broadcast  licensees  are  required  to 
provide  coverage  of  vitally  important 
controversial  issues  of  interest  in  the 
community  served  by  the  licensees  and 
to  provide  a  reasonable  opportunity  for 
the  presentation  of  contrasting 
viewpoints  on  such  issues.*  An 
examination  of  the  genesis  of  the 
fairness  doctrine  reveals  an 
evolutionary  process,  spanning  a 
considerable  period  of  time,  and  mariied 
by  a  considerable  uncertainty  as  to  the 
proper  approaches  to  insure  that 
licensees  operate  in  the  public  interest* 
Hiis  inquiry  is  a  further  step  in  a 
continuing  process  in  evaluating  the 
fairness  doctrine.*  In  undertaking  this 


*  Notice  of  Inquiry  in  G«n.  Docket  No.  84-282. 
FCC  S4-l«).  49  PR  20317  (May  14, 1964)  [herainafler 
dtad  as  -Notice"}. 

*  A  Hat  of  all  the  parties  which  filed  formal 
comments  and  reply  comments  in  thii  proceeding  Is 
contained  in  the  attached  Appendix 

*Faimeu  Report  in  Docket  No.  1928a  48  FCC  2d 
1  (1974),  recon.  denied.  58  FCC  2d  891  (1978).  afpd 
sub  nom.  National  Citizeni  Committee  for 
Broadcatting  v.  FCC,  567  F.2d  1095  (D.C  Clr.  1977). 
cert,  denied.  436  U.S.  928  (1978)  ("hereinafter  cited 
•a  "1074  Fairness  Report^']. 

*  For  a  detailed  examination  of  the  history  of  the 
iaimess  doctrine,  see  Notice,  supra  n.L 

*  In  Hght  of  the  fact  Utat  "the  weighing  of  policies 
■ndor  IIm  'public  interest'  standard  i«  a  task  that 
rnr^iiiss  hat  delegated  to  the  Commission  in  the 
first  iastar.ce "  FCC  v.  National  Citizens  Committee 

ConHnoad 
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reexamination,  we  will  first  determine 
the  purposes  underlying  promulgation  of 
the  fairness  doctrine  and  then  assess,  in 
light  of  current  marketplace  conditions, 
whether  or  not  its  retention  is  consistent 
with  the  public  interest. 

4.  Our  past  judgment  that  the  fairness 
doctrine  comports  with  the  public 
interest  was  predicted  upon  three 
factors.  Fu^t,  in  light  of  the  limited 
availabiUty  of  broadcast  frequencies 
and  the  resultant  need  for  government 
licensing,  we  concluded  that  the 
licensee  is  a  public  Hduciary,  obligated 
to  present  diverse  viewpoints 
representative  of  the  community  at 
large.  We  determined  that  the  need  to 
effectuate  the  right  of  the  viewing  and 
listening  public  to  suitable  access  to  the 
marketplace  of  ideas  justifies 
restrictions  on  the  rights  of 
broadcasters.*  Second,  we  presumed 
that  a  govemmentally  imposed 
restriction  on  the  content  of 
programming  is  a  viable  mechanism — 
indeed  the  best  mechanism — by  which 
to  vindicate  this  public  interest. 'Third, 
we  determined,  as  a  factual  matter,  that 
the  fairness  doctrine,  in  operation,  has 
the  effect  of  enhancing  the  flow  of 
diverse  viewpoints  to  the  public* 

5.  On  the  basis  of  the  voluminous 
factual  record  compiled  in  this 
proceeding,  our  experience  in 
administering  the  doctrine  and  our 
general  expertise  in  broadcast 


for  Broadcasting.  436  U.S.  775,  810  (1978)].  we  have 
an  affinnative  duty  periodically  to  reassesi  the 
wisdom  of  our  rules,  even  those  of  long  standing, 
and  to  determine  whether  or  not  they  should  be 
altered  or  even  eliminated  in  light  of  changed 
circumstances.  See,  e.g.,  NAACPv.  FCC.  682  F.2d 
093  (D.C.  Cir.  1982).  The  Supreme  Court  has 
recognized  that  "|r]egulatory  agencies  do  not 
establish  rules  of  conduct  to  last  forever  they  are 
supposed,  within  the  limits  of  the  law  and  for  fair 
and  prudent  administration,  to  adapt  their  rules  and 
practices  to  the  Nation's  needs  in  a  volatile, 
changing  economy."  American  Trucking 
Asaociaiion.  Inc.  v.  Atchison,  Topeka  &  Santa  Fe 
Railway  Co.,  387  U.S.  397,  416,  reh.  denied.  380  U.S. 
889  (1967).  See  Motor  Vehicle  Manufacturers 
Association  of  the  United  States,  Inc.  v.  State  Farm 
Mutual  Automobile  Insurance  Co.,  463  U.S.  29 
(1983). 
*We  stated  that  it  Is  necessary  to  vindicate: 

*  *  *  the  paramount  right  of  the  public  in  a  free 
society  to  be  informed  and  to  have  presented  to  it 
for  acceptance  or  rejection  the  different  attitude  and 
viewpoints  concerning  these  vital  and  often 
controversial  issues  which  are  held  by  the  various 
groups  which  make  up  the  community.  It  is  this  right 
of  the  public  to  be  informed,  rather  than  any  right 
on  the  part  of  the  Covemment.  any  broadcast 
licensee  or  any  individual  member  of  the  public  to 
broadcast  his  own  particular  views  on  any  matter, 
which  is  the  foundation  stone  of  the  American 
system  of  broadcasting. 

Report  of  the  Commission  in  Docket  No.  SS18, 13 
FCC  1246, 1249  (1949)  [hereinafter  cited  ■•  "1948 
Fairness  Reporf'].  See  1074  Fairness  Report,  48  FCC 
2d  at  2-3. 

*  1874  Fairness  Report,  48  FCC  2d  at  S. 
•/(/.at  7. 


regulation,  we  no  longer  believe  that  the 
fairness  doctrine,  as  a  matter  of  policy, 
serves  the  public  interest.  In  making  tiiis 
determination,  we  do  not  question  the 
interest  of  the  listening  and  viewing 
public  in  obtaining  access  to  diverse  and 
antagonistic  sources  of  information.* 
Rather,  we  conclude  that  the  fairness 
doctrine  is  no  longer  a  necessary  or 
appropriate  means  by  which  to 
effectuate  this  interest.  We  believe  that 
the  interest  of  the  public  in  viewpoint 
diversity  is  fully  served  by  the 
multiplicity  of  voices  in  the  maricetplace 
today  and  that  the  intrusion  by 
government  into  the  content  of . 
programming  occasioned  by  the 
enforcement  of  the  doctrine 
unnecessarily  restricts  the  journalistic 
freedom  of  broadcasters.  Furthermore, 
we  find  that  the  fairness  doctrine,  in 
^operation,  actually  inhibits  the 
presentation  of  controversial  issues  of 
public  importance  to  the  detriment  of 
the  public  and  in  degradation  of  the 
editorial  prerogative  of  broadcast 
joumahsts. 

6.  We  believe  that  the  same  facto!  • 
which  demonstrate  that  the  fairness 
doctrine  is  no  longer  appropriate  as  a 
matter  of  policy  also  suggest  that  the 
doctrine  may  no  longer  be  permissible 
as  a  matter  of  constitutional  law.  We 
recognize  that  the  United  States 
Supreme  Coiul,  in  Red  Lion 
Broadcasting  Co.  v.  FCC  >»  upheld  the 
constitutionahty  of  the  fairness  doctrine. 
But  in  the  intervening  sixteen  years  the 
information  services  marketplace  has 
expanded  markedly,  thereby  making  it 
tuinecessary  to  rely  upon  intrusive 
government  regulation  in  order  to  assure 
that  the  public  has  access  to  the 
marketplace  of  ideas.  In  addition,  the 
compelling  evidence  adduced  in  this 
proceeding  demonstrates  that  the 
fairness  doctrine,  in  operation,  inhibits 
the  presentation  of  controversial  issues 
of  public  importance;  this  fact  impels  the 
dual  conclusion  that  the  doctrine 
impedes  the  public's  access  to  the 
marketplace  of  ideas  and  poses  an 
unwarranted  intrusion  upon  the 
journalistic  freedom  of  broadcasters. 

7.  While  we  are  firmly  convinced  that 
the  fairness  doctrine,  as  a  matter  of 
policy,  disserves  the  pubhc  interest,  the 
issue  as  to  whether  or  not  Congress  has 
empowered  us  to  eliminate  the  doctrine 
is  not  one  which  is  easily  resolved.  The 
fairness  doctrine  evolved  as  an 
administrative  policy  promulgated  by 
the  Commission  pursuant  to 


congressionally  delegated  power.  While 
we  do  not  believe  that  the  fairness 
doctrine  is  a  necessary  component  of 
the  general  "public  interest"  standard 
contained  in  the  Communications  Act** 
the  question  of  whether  or  not  Congress 
in  amending  section  315  in  1959  codified 
the  doctrine,  thereby  requiring  us  to 
retain  it  is  more  problematic.  In  any 
event  the  fairness  doctrine  has  been  a 
longstanding  administrative  policy  and 
central  tenent  of  broadcast  regulation 
that  Congress  has  chosen  not  to 
eliminate.  Moreover,  there  are  proposals 
pending  before  Congress  to  repeal  the 
doctrine.  As  a  consequence,  we  beHeve 
that  it  would  be  inappropriate  at  this 
time  for  us  to  either  eliminate  or 
significantiy  restrict  the  scope  of  the 
doctrine.  Iiutead,  we  will  afford 
Congress  an  opportunity  to  review  the 
fairness  doctrine  in  light  of  the  evidence 
adduced  in  this  proceeding. 

n.  The  Constitutionality  of  the  Fairness 
Doctrine  Is  Suspect 

8.  As  we  stated  in  the  Notice,  •  •  the 
fairness  doctrine,  as  a  govemmentally 
imposed  regulation  affecting  the  content 
of  speech,  has  significant  constitutional 
ramifications.  Because  "the  'public 
interest'  standard  necessarily  invites 
reference  to  First  Amendment 
principles."  "  it  is  appropriate  for  us  to 
consider  the  constitutional  implications 
of  the  doctrine. 

9.  The  First  Amendment  reflects  "a 
profoimd  national  commitment  to  the 
principle  that  debate  on  public  issues 
should  be  uninhibited,  robust  and  wide- 
open.  .  .  ."  *♦  As  Justice  White  noted  in 
Miami  Herald  \.  Tomillo: 

Whatever  differences  may  exist  about 
interpretations  of  the  First  Amendment  there 
is  practically  universal  agreement  that  a 
major  purpose  of  that  Amendment  was  to 
protect  the  free  discussion  of  governmental 

affairs.  »•  * 

«- 

10.  The  means  chosen  by  the  Foimders 
to  promote  the  bee  discussion  of  public 
issues  was  to  prohibit  the  government 
from  intruding  into  the  marketplace  of 
ideas.  As  the  Supreme  Court  has  stated, 
"the  First  Amendment  does  not  speak 
equivocally.  It  prohibits  any  law 
'abridging  the  freedom  of  speech,  or  of 


'As  the  Supreme  Court  has  stated,  "speech 
concerning  public  affairs  is  more  than  self- 
expression:  it  is  the  essence  of  self-government" 
Garrison  v.  Louisiana,  379  U.S.  64,  74-75  (1966). 

»•  395  U.S.  367  (1968). 


>■  47  U.S.C  309(1962). 

■  ■  See  Notice,  supra  n.  1  at  fl  81-95. 

**  Columbia  Broadcasting  System,  Inc.  v. 
Democratic  National  Committee,  412  US.  91 122 
(1973).  See  also  American  Security  Council 
Education  Foundation  v.  FCC  607  F.  2d  43a  443 
(D.C  Cir.  1979).  cerL  denied,  444  U.S.  1013  (1980). 

»«  New  York  Times  Co.  ».  Sullivan.  376  VS.  254. 

270  (1964). 

*•  418  U.S.  241.  2Se  (1974),  quoting  Mills  v. 
Alabama,  384  U.S.  214,  218-19  (1969)  (White  ].. 
concurring). 
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the  press.' "  ••  The  framers  of  the  First 
Amendment  proscribed  the  government 
from  placing  its  official  imprimatur  on 
any  particular  viewpoint,  they  presiuned 
that  the  marketplace  of  ideas  would 
flourish  best  without  the  necessity  or 
danger  of  governmental  intervention." 

11.  Under  the  Fu^t  Amendment  the 
expression  of  opinion  on  matters  of 
public  concern  "is  entitled  to  the  most 
exacting  degree  of  First  Amendment 
protection."  >*  As  the  United  States 
Supreme  Court  has  stated,  the 
"[d]iscu8sion  of  public  issues .  .  .  are 
integral  to  the  operation  of  the  system  of 
government  established  by  our 
Constitution,"  *•  and,  therefore, 
essential  to  an  informed  democratic 
citizenry.*"  In  addition,  as  Justice 
Brennan  has  recently  observed,  a 
"general  proscription  against 
unnecessarily  broad  content-based 
regulation  permeates  First  Amendment 
jiuisprudence."  *• 

12.  The  United  States  Supreme  Court 
upheld  the  constitutionality  of  the 
fairness  doctrine  in  Red  Lion 
Broadcasting  Co,  v.  FCC,**  "despite  the 


'•  Bridges  V.  California.  314  V.S.  252.  283  (1941). 
Aa  lustice  Potter  Stewart  has  stated  Those  who 
wrote  our  First  Amendment  put  their  faith  ui  lh« 
propositioo  that  a  free  press  ia  indispenaabte  to  a 
free  society.  They  believed  that  "faimeaa**  waa  too 
fragile  to  be  left  for  a  government  bureaucracy  to 
accomplish. 

Columbia  Broodcasling  System.  Inc.  v. 
Democratic  National  Committee,  412  U.S.  at  145 
(Stewart  H..  coocuring). 

■*  The  United  States  Sopreme  Court  ha*  stated 
that  "in  the  realm  of  ideas  [the  Constitution) 
protects  expression  which  is  eloquent  no  less  than 
that  which  is  unconvincing."  Kingsley  International 
Pictures  Corp.  v.  Regents  of  the  University  of  the 
State  of  New  York.  360  U.&  684.  Vte  (1959). 

'•  FCC  r.  League  of  Women  Voters  of  California. 

MS. ,  104  S.  CL  3106,  3115  (1964).  See  First 

National  Bank  of  Boston  v.  Bellotti.  435  U.S.  765, 
776-77.  reh.  denied.  43S  US.  907  (1978):  Buckley  ». 
Valeo.  VIA  U.S.  1. 14  (1976). 

"Buckley  v.  Valeo,  424  U.S.  at  14. 

**  The  United  States  Supreme  Court  has  recently 
reafTmned  that  It  is  speech  on  "  'matters  of  public 
concern'  "  that  is  "at  the  heart  of  the  First 
Amendment's  protection."  First  National  Bank  of 
Boston  v.  Bellotti.  435  U.S.  765.  776  (1978).  quoting 
Thomhitl  v.  Alabama.  310  U.S.  88. 101  (1940).  As  we 
stated  in  Connick  v.  Myers.  461  US.  13a  145  (1963), 
.  .  .  "the  Court  has  frequently  reaffirmed  that 
speech  on  public  issues  occupies  the  'highest  rung  of 
the  hierarchy  of  Rrst  Amendment  values.'  and  ia 
entitled  to  special  protection.  NAACPv.  Claiborne 
Hardware  Co..  458  U.S.  886.  913  (1962);  Carey  v. 
Brown.  447  US.  445.  467  (1980)." 

Dunn  Sr  BradstreeU  Inc.  ».  Green  moss  Builders. 

Inc. US .  53  U.S.L.W.  4886.  4889  (U.&  June 

26, 1985)  (No.  83-18). 

"  /(i  at  4874  (Brennan. )..  dissenting).  See  also 
Banzhafv.  FCC  405  F.  2d  1062, 1100  (D.C  Or. 
1968).  cert  denied  sub  nom.  American  Broadcasting 
Companies  w.  FCC.  396  U.S.  842  (1968)  ("TTie  First 
Amendment  is  unmistaliably  hostile  to 
governmental  controls  over  the  content  of  the 
press"). 

*'  Red  Lion  Broadcasting  Co.  v.  FCC  supra  n.lO. 


general  [F]irst  (A]mendment  prohibition 
on  government  regulation  of  speech  and 
press"*'  because  the  Court,  at  that  time, 
perceived  that  the  doctrine  furthered 
"the  paramount  [F]ir9t  (A]mendment 
right  of  viewers  and  listeners  to  receive 
'suitable  access  to  .  .  .  ideas  and 
experiences.'"**  For  several  reasons, 
however,  the  Court's  decision  in  Red 
Lion,  was  narrowly  circumscribed.  First 
in  its  opinion,  the  Court  expressly  stated 
that  its  holding  did  not  constitute 
approval  of  every  aspect  of  the  fairness 
doctrine.**  Second,  relying  upon  our 
representation  that  there  was  no 
validity  tb  the  contention  that  the 
fairness  doctrine,  in  operation,  lessens 
the  coverage  of  controversial  issues  on 
the  nation's  airwaves,**  the  Court 
asserted  that. 

If  experience  with  the  administration  of 
these  doctrines  indicates  that  they  have  the 
net  affect  of  reducing  rather  than  enhancing 
the  volume  and  quality  of  coverage,  there  will 
be  time  enough  to  reconsider  the 
constitutional  implications.*' 

Third,  the  Court's  decision  was 
necessarily  premised  upon  the 
broadcasting  marketplace  as  it  existed 
more  than  sixteen  yean  ago.** 

13.  As  a  consequence,  serious 
questions  regarding  the  constitutionality 
of  the  fairness  doctrine  continued  in 
spite  of  the  Supreme  Court's  decision  in 
Red  Lion.  Indeed,  as  the  United  States 


**  American  Security  Council  Education 
Foundation  v.  FCC.  807  F.2d  at  443-44. 

■*  Id.,  quoting  Red  Lion  Broadcasting  Co.  v.  FCC, 
395  U.S.  at  389-90  (ellipses  in  original). 

*•  Red  Lion  Broadcasting  Co.  v.  FCC.  395  US.  at 
396. 

**  In  Red  Lion,  Die  Couri  stated  that  If 
broadcasters' .  .  .  coverage  of  controversial  public 
issues  will  be  eliminated  or  at  least  rendered  wholly 
ineffective  [by  the  doctrine]  [s]uch  a  result  would 
indeed  be  a  serious  matter,  for .  .  .  the  purposes  of 
the  doctrine  would  be  stifled. 

At  this  point  however,  as  the  Federal 
Communications  Commission  has  indicated,  tliat 
possibility  is  at  best  speculative. 

Id.  at  983.  See  also  American  Security  Council 
Education  Foundation  v.  FCC  607  F.2d  at  444. 

"  Red  Lion  Broadcasting  Ca  v.  FCC  395  US  at 
393.  Similarly,  the  United  States  Court  of  Appeals 
has  stated  that  "(ilf  the  fairness  doctrine  cannot 
withstand  First  Amendment  scrutiny,  the  season  it 
that  to  insure  a  balanced  presentation  of 
controversial^ues  may  be  to  insure  no 
presentation,  or  no  vigorous  presentation,  at  alL" 
Banzhafv.  FCC.  405  F.2d  at  1102-03. 

**  As  the  Supreme  Court  has  recognized: 
Balancing  the  various  First  Amendment  interests 
involved  in  the  broadcast  media  and  detennining 
what  best  serves  the  public's  right  to  be  informed  is 
a  task  of  a  great  delicacy  and  difTiculty.  .  .  .  The 
problems  of  regulation  are  rendered  more  difficult 
because  the  broadcast  industry  is  dynamic  in  terms 
of  technological  change:  solutions  adequate  a 
decade  ago  are  not  necessarily  so  now,  and  those 
acceptable  today  may  well  be  outmoded  10  years 
hence. 

Columbia  Broadcasting  System,  Inc  v. 
Democratic  National  Committee.  412  U.S.  at  102. 


Court  of  Appeals  stated  in  referring  to 
that  decision: 

(d]espite  this  holding,  important 
constitutional  questions  continue  to  haimt 
this  area  of  the  law.  The  doctrine  and  the  rule 
do,  after  all,  involve  the  Government  to  a 
significant  degree  in  policing  the  content  of 
commimication .  .  .  [and  there  are]  abiding 
First  Amendment  dif^culties. .  .  .*• 

14.  Subsequent  to  Red  Lion,  the  Court 
in  Miami  Herald  Publishing  Co.  v. 
Tomillo  •**  invalidated,  .on  First 
Amendment  grounds,  a  Florida  statute 
which  gave  political  candidates  a  right 
to  reply  to  criticisms  and  attacks  by  a 
newspaper.  In  that  case  the  Coiul,  in  a 
tuianimous  opinion,  determined  that  the 
inevitable  effect  of  a  govemmentally 
imposed  right  of  reply  requirement 
would  be  to  reduce  the  amount  of 
controversial  issues  of  public 
importance  presented  in  the  press.  The 
Court  concluded  thab 

Faced  with  the  penalties  that  would  accrue 
to  any  newspaper  that  published  news  or 
commentary  arguably  within  the  reach  of  the 
right-of-access  statute,  editors  might  well 
conclude  that  the  safe  course  is  to  avoid 
controversy.  Therefore,  luider  the  operation 
of  the  Florida  statute,  political  and  electoral 
coverage  would  be  blunted  or  reduced. 
Government-enforced  right  of  access 
inescapably  "dampens  the  vigor  and  limits 
the  variety  of  public  debate."" 

Indeed,  the  Court  in  Miami  Herald, 
intimated  that  the  regulatory 
requirements  that  we  impose  may  be 
even  more  inhibiting  than  those 
contained  in  the  "right  of  reply"  statute 
because  print  journalists  are  not  subject 
to  the  finite  technological  limitations  of 
time  that  confront  a  broadcaster. .  .  ."** 

15.  In  FCC  V.  League  of  Women 
Voters  •*  the  Court  has  recently 
reaffirmed  that  the  constitutional 
permissibility  of  the  fairness  doctrine  is 
predicated  upon  a  factual  presumption 
that  the  doctrine  has  the  effect  of 
enhancing  the  coverage  of  controversial 
issues  available  to  the  viewing  and 
listening  public.  Indeed,  the  Court  stated 
that  it  would  be  obligated  to  reevaluate 
the  constitutionality  of  the  doctrine  if 
the  Commission  demonstrated  the 
falsity  of  this  assumption.**  In  addition. 


■•  Straus  Communications,  Inc.  v.  FCC.  530  F.2d 
1001. 1008  (D.C  Cir.  1976). 

••  Miami  Herald  Publishing  Co.  v,  Tomillo,  supra 
n.15. 

*'  /</  at  2S7,  quoting  New  York  Times  Ca  v. 
Sullivan.  378  U.S.  at  271 

"  Id.  at  256-57. 

•*  FCC  V.  League  of  Women  Voters  of  California 
supra  11.18. 

**  The  Court  asserted  that  As  we  recognixed  in 
Red  Lion,  however,  were  it  to  be  shown  by  the 
Commission  thai  the  fairaes*  doctrine  "has  the 
effect  of  reducing  rather  than  enhancing"  speech. 

Continued 


Federal  Regbter  /  Vol.  SO.  No.  169  /  Friday.  August  30.  1965  /  Notices 


35421 


the  Court  indicated  that  it  may  be 
willing  to  reassess  the  constitutional 
standards  traditionally  apphed  in 
broadcast  regulation.  The  Court  stated 
that:  V 

The  prevailing  rationale  for  broadcast 
regulation  based  upon  ipectrum  scarcity  has 
come  under  increasing  critidsm  in  recent 
years.  Critics,  including  the  incumbent 
Chairman  of  the  FCC,  charge  that  with  the 
advent  of  cable  and  satellite  television 
technology,  communities  now  have  access  to 
such  a  wide  variety  of  stations  that  the 
scarcity  doctrine  is  obsolete.  See,  e.g.,  Fowler 
&  Brenner,  A  Marketplace  Approach  to 
Broadcast  Regulation,  60  Tex.  L  Rev.  207, 
221-226  [1982).  We  are  not  prepared, 
however,  to  reconsider  our  longstanding 
approach  without  some  signal  from  Congress 
or  the  FCC  that  technological  developments 
have  advanced  so  far  that  some  revision  of 
the  system  of  broadcast  regulation  may  be 
required.** 

Our  reading  of  this  language  is  that 
the  decision  in  Red  Lion,  as  well  as  the 
level  of  constitutional  scrutiny  applied 
to  content  regulation  of  broadcast 
speech,  could  change  if  the  factual 
predicates  which  the  Supreme  Court 
relied  upon  in  that  case  have  changed. 
As  a  consequence,  while  we  recognize 
that  the  Supreme  Court's  decision  in 
Red  Lion  is  controlling  law  unless  the 
Court  expressly  states  otherwise,  we  do 
not  agree  with  the  position  of  some 
commenters  that  the  mere  recitation  of 
the  Court's  decision  in  Red  Lion  is 
sufficient  to  definitively  resolve  the 
complex  constitutional  issues  presented 
by  the  doctrine.** 


we  would  then  be  forced  to  reconiider  the 
constitutional  basis  of  our  decision  in  that  case. 

Id.  at  3117  n.12,  quoting  Red  Lion  Broadcasting 
Co.  V.  FCC.  395  U.S.  at  393  (emphasis  added). 

*•  Id.  at  3116  n.ll.  The  United  Stales  Court  of 
Appeals  has  also  indicated  that  the  proliferatian  of 
broadcast  outlets  may  affect  the  extent  to  which  the 
speech  of  broadcasters  is  protected  by  tlie  First 
Amendment:  [t]oday  when  the  number  of  broadcast 
stations  not  only  far  exceeds  the  numt>er  when  the 
Communications  Act  was  adopted  and  the  number 
when  the  National  Broadcasting  Co.  case  was 
decided  and  rivals  and  peihapa  surpasses  the 
numt>er  of  newspapers  and  magazines  in  which 
political  messages  may  effectively  l>e  carried,  it 
seems  unlikely  that  the  First  Amendment 
protections  of  broadcast  poUtical  speech  will 
contract  further,  and  they  may  well  expand. 

Loveday  v.  FCC.  TV! F.2d  1443. 1459  (DC  Cir. 
1983).  cert  denied.  104  S.CT.  1907  (1964);  See  also 
Banzhafv.  FCC.  supra  n.21;  Quincy  Cable.  TV  Inc. 
V.  FCC.  No.  83-1283  (D.C  Cir.  July  19. 1985). 

**  Similarly,  we  do  not  believe  that  the  mere  fact 
that  the  fairness  doctrina  is  a  regulation  of  long- 
standing makes  it  invulnerable  to  First  Amendment 
challenge.  The  United  States  Court  of  Appeals  has 
stated  that:  It  may  well  be  that  some  venerable  FCC 
policies  cannot  withstand  constitutional  scrutiny  in 
light  of  contemporary  tuiderstanding  of  the  First 
Amendment  and  the  modem  proliferation  of 
broadcasting  outlets.  Bamhafy.  FCC,  405  F.2d  at 
1100. 


16.  We  now  turn  to  identifying  the 
standard  of  review  appropriate  to 
restraints  on  broadcast  speech.  In 
ascertaining  whether  or  not  a  particular 
broadcast  regulation  comports  with  the 
First  Amendment,  the  United  States 
Supreme  Court  historically  has  applied 
standards  which  are  different  from 
those  governing  "the  traditional  free 
speech  case."  »^  Specifically,  the  Court 
has  asserted  that  the  utilization  by  the 
broadcast  media  of  a  public  resource 
justifies  the  application  of  what  it 
characterizes  as  "an  tmusual  order  of 
First  Amendment  values."  "  Under  this 
bipartite  standard,  the  interest  of  the 
public  under  the  First  Amendment  is 
paramount"  The  second  part  of  this 
standard  recognizes  the  substantial 
rights  of  broadcasters  imder  the  First 
Amendment.***  As  the  Court  has 
recently  stated,  "broadcasters  are 
'entitled  under  the  First  Amendment  to 
exercise  the  widest  journalistic  freedom 
consistent  with  their  public 
[duties].'  "  *'  Indeed,  restrictions  on  the 
First  Amendment  rights  of  broadcasters 
are  upheld  only  if  these  are  found  to  be 
narrowly  tailored  regulations  necessary 
to  vindicate  the  public's  paramoimt  right 
to  receive  information  essential  to  a 
functional  democracy.**  This  standard 
of  review  appears  to  have  left  broadcast 
speech  in  a  position  of  protection  less 
favorable  than  the  printed  media.  This 
dichotomy  if  vividly  presented  by 
comparing  the  Red  Lion  and  Miami 
Herald  cases,  decided  within  five  years 
of  eacJi  other.  Had  the  Red  Lion  court 


•'  Columbia  Broadcasting  System.  Inc.  v. 
Democratic  National  Committee,  412  U.S.  at  lOL 

'•Id. 

••  Red  Lion  Broadcasting  Co.  v.  FtX,  395  V.S.  at 
39(1  Contrary  to  the  position  of  some  commenters 
[See.  e.g..  Reply  Comments  of  Ecumedia)  the  general 
public  has  no  First  Amendment  right  to  speak  oa 
broadcast  frequencies.  See,  e.g..  Columbia 
Broadcasting  System,  Inc.  v.  Democratic  National 
Committee,  supra  n.13.  The  juxtaposing  of  speakers' 
and  listeners'  rights  provides  an  important 
underpinning  of  the  framework  the  Supreme  Court 
has  employed  in  analyzing  constitutional 
constraints  in  the  broadcast  regulatory  area.  It 
suggests  that  some  lessening  of  the  rights  of  one 
group  (speakers)  is  necessary  to  increase  the  rights 
of  another  (listeners  and  viewers).  While  such  an 
analysis  initially  appears  to  provide  a  useful  insight 
into  why  broadcast  licensees  receive  differential 
treatment  under  the  First  Amendment  It  conflicts 
fundamentally  with  what  would  appear  to  be  the 
historic  philosophy  underlying  the  First 
Amendment.  That  is.  that  it  is  through  the 
protection  of  the  rights  of  speakers  that  the  interest 
of  society  as  a  whole  will  best  be  protected. 

*"  See.  e.g.,  Columbia  Broadcasting  System,  Inc. 
V.  Democratic  National  Committee,  supra  n.13; 
League  of  Women  Voters  of  California  v.  FCC,  104 
set.  at  3116-17. 

* '  FCC  V.  League  of  Women  Voters  of  California, 
104  S.Ct.  at  3116-17,  quoting  CBS,  Inc.  v.  FCC,  453 
U.S.  395  (1981),  quoting  Columbia  Broadcasting 
System.  Inc.  v.  Democratic  National  Committee.  412 
U.S.  at  110. 

♦»  Id.  at  311S 


required  of  the  Commission  a  showing 
of  compelling  state  interest,  as  it 
required  of  the  state  of  Florida  in  Miami 
Herald,  it  is  doubtful  that  the  fairness 
doctrine  would  have  survived  But  the 
Red  Lion  court  found  that  scarcity  and 
its  effects  had  made  a  licensing  scheme 
necessary  and  went  on  to  conclude  that 
that  scheme  afforded  broadcasters  a 
standard  of  review  less  protective  than 
that  accorded  the  print  media.*' 

17.  In  light  of  the  significant  changes 
that  have  occurred  in  the 
communications  marketplace,  a  number 
of  commenters  have  taken  the  position 
that  the  applicatioD  of  a  disparate  Firat 
Amendment  standard  to  cases  involving 
broadcast  journalists  is  no  longer 
appropriate.  These  parties  argue  that  the 
constitutionahty  of  the  fairness  doctrine 
and  other  cases  involving  broadcast 
journalists  should  be  evaluated  imder 
the  general  constitutional  standards  that 
apply  to  the  print  media.**  We  would 
agree  that  the  courts  may  weU  be 
persuaded  that  the  transformation  in  the 
communications  marketplace  justifies 
the  adoption  of  a  standard  that  accords 
the  same  degree  of  constitutional 
protection  to  broadcast  journalists  as 
currently  applies  to  joiunalists  of  other 
media.  We  do  not  believe,  however,  that 
it  is  necessary  or  appropriate  for  us  to 
make  that  determination  in  this 
proceeding. 

18.  Administrative  agencies  are  not 
tasked  with  the  duty  to  adjudicate  the 
constitutionality  of  a  federal  statute.** 


**  Althouigh  Red  Lion  was  a  onanimovs  deasioB, 
Justic  Williain  O.  Douglas  did  not  participate  and 
four  years  later  wrote  "[m]y  conclnaion  is  that  TV 
and  radio  stand  in  the  same  protected  position 
under  the  First  Amendment  as  do  newspapers  and 
magazines."  Columbia  Broadcasting  System,  btc  *. 
Democratic  National  Committee,  412  U.&  at  148. 
(Douglas. )..  concurring).  Justice  Douglas  added,  1 
did  not  participate  in  that  decision  [Red  Lion]  and. 
with  all  respect,  would  not  support  it  Hie  Fairoaaa 
Doctrine  has  no  place  in  our  First  Amendment 
regime."  Id.  at  154.  And  compare:  We  have  been 
beginning,  so  to  speak,  in  the  wrong  comer.  The 
question  is  not  what  does  the  need  for  hcensing 
permit  the  Commission  to  do  in  the  public  interest 
rather  it  is  what  does  the  mandate  of  the  First 
Amendment  inhibit  the  Commission  from  doing 
even  though  it  is  to  Ucense. 

H.  Kalven.  Jr.,  "Broadcasting,  Public  Policy  and 
the  First  Amendment,"  10  J-L  ft  Econ.  15,  37  (1SB7). 

**  See  generally  H  0-11.  supra. 

**  As  the  United  States  Supreme  Court  baa  statad. 
"[ajdjudication  <rf  the  conatttutianatity  of 
congressional  enactments  has  generally  been 
thought  l>eyond  the  Jurisdiction  of  administrabv* 
agencies." /7A'"c>n  v.  Robison.  415  U.S.  381.  368 
(1974),  quoting  Oestereich  v.  Selective  Serrice 
Board,  393  U.S.  233,  242  (1968)  (Harlan.  J.,  concutrtag 
In  result).  Weinberger  v.  Salfi.  422  U.S.  749,  TBS 
(1975). 
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For  the  reasons  set  forth  in  detail 
below,**  the  issue  as  to  whether  or  not 
the  fairness  doctrine  is  codified  is  not 
one  which  is  susceptible  of  an  easy 
resolution.  Moreover,  we  are  mindful 
that  it  is  the  province  of  the  federal 
judiciary — and  not  this  Commission — to 
interpret  the  Constitution.*'  We  do  not 
purport,  therefore,  to  definitively  resolve 
whether  or  not  the  fairness  doctrine  is 
constitutional.  However,  for  several 
reasons  we  beUeve  that  it  is  appropriate 
for  us  to  state  our  opinion  on  this  issue. 
First,  as  noted  above,  constitutional 
considerations  are  an  intergral 
component  of  the  public  interest 
standard  and  we  believe  that  an 
evaluation  of  the  constitutionality  of  the 
doctrine  is  necessary  in  order  to  make  a 
meaningful  evaluation  as  to  whether  or 
not  retention  of  the  doctrine  is  in  the 
public  interest.  Second,  as  the  expert 
administrative  agency  charged  by  the 
Congress  with  the  day-to-day 
implementation  of  broadcast  regulation, 
we  believe  that  our  opinions  on  these 
matters  provide  a  unique  perspective 
which  may  prove  useful.**  Third,  as 
noted  above,  in  upholding  the 
constitutionality  of  the  fairness  doctrine 
in  the  Red  Lion  decision,  the  Supreme 
Court  relied  upon  our  representation 
that  the  fairness  doctrine  did  not 
operate  to  inhibit  the  coverage  of 
controversial  issues  of  public 
importance;  the  evidence  in  this 
proceeding,  however,  compels  the 
conclusion  that  this  assumption  is  no 
longer  valid. 

19.  We  believe  that  there  are  serious 
questions  raised  with  respect  to  the 
constitutionality  of  the  fairness  doctrine 
whether  or  not  the  Supreme  Court 
chooses  to  continue  to  apply  the  less 
exacting  standard  which  it  has 
traditionally  employed  in  assessing  the 
constitutionality  of  broadcast  regulation. 
As  demonstrated  infra,  the  compelling 
evidence  in  this  proceeding 
demonstrates  that  the  fairness  doctrine, 
in  operation,  inhibits  the  presentation  of 
controversial  issues  of  public 
importance.  As  a  consequence,  even 
under  a  standard  of  review  short  of  the 
strict  scrutiny  standard  applied  to  test 


♦•  See  Section  V.  infra. 

*'  Marbury  v.  Madison.  5  U.S.  (1  Cranch)  137  , 
(1803). 

**  The  Supreme  Court  has  stated  thai  "in 
evaluating  First  Amendment  claims  ...  we  must 
afford  great  weight  to  the  .  .  .  experience  of  the 
CommiMion."  Columbia  Broadcastina  System.  Inc. 
V.  Democratic  National  Committee.  412  U.S.  at  102. 
Moreover,  in  FCC  v.  League  of  Women  Voters  of 
California,  the  Court  indicated  that  it  may 
reevaluate  the  standard  utilized  in  First  Amendment 
cases  if.  inter  alia,  the  Commission  provides  it  with 
a  "tignal"  that  technological  advancements  warrant 
such  a  reevaluation.  League  of  Women  Voters.  104 
&CLat31iea.ll. 


the  constitutionality  of  restraints  on  the 
press,  we  believe  that  the  fairness 
doctrine  can  no  longer  be  justified  on 
the  groimds  that  it  is  necessary  to 
promote  the  First  Amendment  rights  of 
the  viewing  and  listening  public.  Indeed, 
the  chilling  e^ect  on  the  presentation  of 
controversial  issues  of  public 
importance  resulting  ftxim  our  regulatory 
policies  affirmatively  disserves  tibe 
interest  of  the  public  in  obtaining  access 
to  diverse  viewpoints.  In  addition,  we 
believe  that  the  fairness  doctrine,  as  a 
regulation  which  directly  affects  the 
content  of  speech  aired  over  broadcast 
frequencies,  signiHcantly  impairs  the 
journalistic  freedom  of  broadcasters.  As 
set  forth  in  detail  below,  in  light  of  the 
substantial  increase  in  the  number  of 
types  of  information  sources,  we  believe 
that  the  artiHcial  mechanism  of 
interjecting  the  government  into  an 
affirmative  role  of  overseeing  the 
content  of  speech  is  imnecessary  to 
vindicate  the  interest  of  the  public  in 
obtaining  access  to  the  marketplace  of 
ideas.  Were  the  balance  ours  alone  to 
strike,  the  fairness  doctrine  would  thus 
fall  short  of  promoting  those  interests 
necessary  to  uphold  its  constitutionality. 
And  because  the  constitutionality  of  the 
fairness  doctrine,  in  our  view,  is  suspect 
imder  the  less  searching  broadcast 
standard  of  review,  a  fortiori,  it  would 
prove  constitutionally  infirm  under  the 
more  stringent  First  Amendment 
standard  applicable  in  cases  involving 
the  print  media.*' 

20.  A  number  of  commenters  have 
argued  that  the  limited  availability  of 
the  electromagnetic  spectrum  is 
sufficient  to  justify  the  fairness  doctrine. 
For  example,  the  Media  Access  Project 
and  the  Telecommunications  Research 
and  Action  Center  ("MAP/TRAC") 
argue  that: 

The  most  important  justification  for  the 
fairness  doctrine  is  that  there  are  more 
individuals  who  want  to  broadcast  than  there 
are  broadcast  frequencies  for  the 
Commission  to  allocate.  This  continuing 
outstripping  of  supply  by  demand  is  the  basis 
of  the  so-called  "scarcity"  rationale.*" 

While  it  is  true  that  the  limited 
availability  of  the  electromagnetic 
spectrum  may  constitute  a  per  se 
justiHcation  for  certain  types  of 
government  regulation,  such  as 
licensing,  it  does  not  follow  that  all 


other  types  of  governmental  regulation, 
particularly  rules  which  affect  the 
constitutionally  sensitive  area  of  content 
regulation,  are  similarly  justiHed.  As  the 
United  States  Court  of  Appeals  stated: 

First  Amendment  complaints  against  FCC 
regulation  of  content  are  not  adequately 
answered  by  mere  recitation  of  the 
technically  imposed  necessity  for  some 
regulation  of  broadcasting  and  the  conclusory 
propositions  that  "the  public  owns  the 
airwaves"  and  that  a  broadcast  license  is  a 
"revocable  privilege."  •' 

21.  In  sum,  while  we  recognize  that 
the  United  States  Supreme  Court  foimd 
that  the  fairness  doctrine  was 
constitutionally  permissible  sixteen 
years  ago,  we  believe  that  the 
transformation  of  the  broadcast 
marketplace  and  the  compelling 
documentation  of  the  "chilling  effect" 
undermine  the  factual  predicate  of  that 
decision.  We  will  now  specifically 
address  the  factors  which,  in  our  view, 
mandate  a  reassessment  of  our 
historical  position  that  the  fairness 
doctrine  is  consistent  with  the  public 
interest. 

III.  A  Number  of  Factors  Justify  a 
Reassessment  of  the  Fairness  Doctrine 

A.  The  Need  for  and  Costs  of  the 
Fairness  Doctrine  and  Its  Actual  Effect 
on  the  Coverage  of  Controversial  Issues 
of  Public  Importance 

22.  As  we  stated  hfi  our  Notice,  the 
purpose  in  instituting  this  inquiry  was  to 
undertake  a  "searching  and 
comprehensive  reexamination  of  the 
fairness  doctrine.  .  .  ."  "*  This 
reappraisal  will  consist  of  three  parts: 
an  exploration  as  to  whether  the 
doctrine  furthers  or  impedes  the 
regulatory  and  constitutional  objectives 
it  seeks  to  promote,  an  assessment  of 
the  potential  costs  and  other  detriments 
which  may  arise  from  the  operation  of 
the  doctrine  and  an  evaluation  as  to 
whether  or  not  the  communications 
marketplace  has  imdergone  such  a 
transformation  that  the  doctrine  is  no 
longer  warranted  or  supportable. 

23.  As  we  stated  above,  the  historic 
justification  of  the  retention  of  the 
fairness  doctrine,  as  a  matter  of  policy, 
has  been  that  government  regulation  is 
necessary  to  assure  access  to  the 


**  Indeed,  in  light  of  the  Supreme  Court's  decision 
in  Miami  Herald  Publishing  Co.  v.  Tomillo.  supra 
n.l5,  it  is  clear  that  the  fairness  doctrine  would  not 
bK  constitutional  were  the  Court  to  apply  the 
general  First  Amendment  standards  governing  the 
pnnt  media. 

*°  "Comments  of  Media  Access  Project  and 
Telecommunications  Research  and  Action  Center" 
at  61  (hereinafter  dted  as  "MAP/TRAC 
Comments"]. 


•>  Banzhafv.  FCC.  405  F.2d  at  1100  (emphasis  in 
original)  (footnotes  omitted).  Indeed, 
notwithstanding  its  express  recognition  of  the 
limited  availability  of  the  electromagnetic  spectrum 
in  FCC  v.  League  of  Women  Voters  of  California. 
the  Court  invalidated  a  statutory  prohibition  on 
editorializing  by  funded,  non-commercial  broadcast 
stations  on  the  grounds  that  the  statute  violated  the 
First  Amendment  rights  of  broadcasters.  fVC  v. 
League  of  Women  Voters  of  California,  supra  n.18. 

**  Notice,  supra  n.l.  at  1 4. 
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"widest  possible  dissemination  of 
information  from  diverse  and 
antagonistic  sources."  "  to  the  listening 
and  viewing  public.  \Ai''hile  we  have 
historically  expressed  our  belief  that  the 
fairness  doctrine,  in  operation,  had  the 
effect  of  expanding  coverage  of 
controversial  issues  on  the  nation's 
airwaves,**  we  have  never  specifically 
made  an  empirical  assessment  as  to  the 
efficacy  of  this  chosen  regulatory 
mechanism  to  promote  access  by  the 
public  to  the  marketplace  of  ideas.  As  a 
consequence,  in  this  proceeding,  we 
believe  that  it  is  essential  to  undertake  a 
detailed  evaluation  as  to  whether  or  not 
the  fairness  doctrine  in  operation, 
enhances  or  inhibits  the  presentation  of 
diverse  views  on  public  issues.  In 
undertaking  this  evaluation,  we  will 
assess  both  the  potential  for  the  doctrine 
to  chill  the  speech  of  broadcasters  and 
review  the  actual  evidence  presented  by 
the  commenting  parties  to  determine 
whether  the  fairness  doctrine  impedes 
or  inhibits  access  by  the  pubUc  to  the 
marketplace  of  ideas. 

24.  Because  a  meaningful  evaluation 
of  an  administrative  policy  necessarily 
involves  an  assessment  of  regulatory 
burdens,  we  shall  also  evaluate  the 
costs  and  other  potential  detriments 
directly  and  indirectly  borne  by 
broadcasters,  the  Commission  and  the 
public  at  large  which  arise  from  the 
operation  of  the  fairness  doctrine.  These 
costs  do  not  merely  include  financial 
expenses  but  may  also  involve  a 
restriction  of  cherished  First 
Amendment  values  and  an  increased 
danger  of  government  abuse. 

25.  Finally,  in  our  comprehensive 
reappraisal  of  the  fairness  doctrine,  we 
shall  determine  whether  active 
government  intervention  in  this 
constitutionally  sensitive  area  involving 
content  regulation  is  necessary  or 
appropriate  in  promoting  access  to  the 
marketplace  of  ideas.  In  determinmg 


•»  Associated  Press  v.  United  States,  326  U.S.  1. 
20  (1945);  1974  Fairness  Report.  48  FCC  2d  at  3. 

•<  1971  Fairness  Report.  48  FCC  2d  at  7.  We  have, 
however,  always  recognized  the  dan^eroua 
potential  that  the  faimett  doctrine,  in  operatioa 
could  have  a  "chilling  effect"  on  the  coverage  of 
controversial  issues  of  public  importance.  In  fact  in 
the  1974  Fairness  Report,  we  stated  that:  There 
exists  within  the  framework  of  fairness  doctrine 
administration  and  enforcement  the  potential  for 
undue  governmental  interference  in  the  processes  of 
broadcast  ioumalism,  and  the  concomitant 
diminution  of  the  broadcaster's  and  the  public's 
First  Amendment  interests. 

Id.  at  e.  We  have  also  indicated  that  if  it  were 
shown  in  actual  operation  that  the  doctrine  eithei 
unnecessarily  restricted  the  (oumalistic  freedoms  of 
broadcasteis  or  impeded  the  right  of  the  public  to 
obtain  access  to  diverse  viewpoints  on  public 
issues,  we  would  be  compelled  to  reassess  the 
policy.  See  Notice  of  Inquiry  in  Docket  No.  19260.  30 
FCC  2d  2fl.  28  (1971). 


whether  or  not  there  is  a  need  to  retain 
the  fairness  doctrine,  we  shall  initially 
assess  the  nature  and  scope  of  the 
relevant  market  and  then  evaluate  the 
sufficiency  of  antagonistic  viewpoints 
available  to  the  public  in  that  market. 
We  are  particularly  interested  in 
ascertaining  whether  there  have  been 
signiHcant  changes  in  the  number  and 
variety  of  information  sources  available 
to  the  pubhc  which  would  attenuate  the 
need  for  an  artificied  regulatory 
mechanism  to  assure  that  the  public  has 
access  to  diverse  viewpoints  on 
controversial  and  important  issues. 

B.  The  Fairness  Doctrine  in  Operation 
Lessens  the  Amount  of  Diverse  Views 
Available  to  the  Public 

1.  Broadcasters  Perceive  That  the 
Fairness  Doctrine  Involves  Signiflcant 
Burdens 

26.  A  licensee  may  be  inhibited  from 
presenting  controversial  issues  of  public 
importance  by  operation  of  the  fairness 
doctrine  even  though  the  first  prong  of 
that  doctrine  affirmatively  requires  the 
licensee  to  broadcast  such  issues.*'  The 
reason  underlying  this  apparent  paradox ' 
is  that  the  two  paris  of  the  fairness 
doctrine  differ  mairkedly  in  the  scope  of 
the  controversial  issues  that  they 
encompass,  the  ease  by  which  a  licensee 
can  meet  the  requirements  embodied  in 
the  two  prongs  and  the  degree  to  Which 
the  Commission,  in  the  past,  has  taken 
afBrmative  action  to  enforce  compliance 
with  them. 

27.  It  is  well-established  that  a 
licensee,  in  complying  with  the  first 
prong  of  the  fairness  doctrine,  has  broad 
discretion  in  determining  the  specific 
controversial  issues  of  public 
importance  that  it  chooses  to  present.'* 
Indeed,  in  our  1974  Fairness  Report,  we 
stated  that  "we  have  no  intention  of 
becoming  involved  in  the  selection  of 
issues  to  be  discussed,  nor  do  we  expect 
a  broadcaster  to  cover  each  and  every 
important  issue  which  may  arise  in  his 
community."  "  Rather,  with  respect  to 
the  affirmative  obligation  to  cover 
controversial  issues  of  pubhc 
importance,  "[a]  presumption  of 
compliance  exists"  "  and  only  "in  rare 


**  Under  the  first  prong  of  the  fairness  doctrine 
the  licensee  is  rrouired  to  provide  coverage  of 
controversial  iMuea  of  vital  importance  to  the 
community.  See,  e.g..  Friends  of  the  Earth,  24  FCC 
2d  743.  750-51  (1970):  1974  Fmmess  Report.  48  FCC 
2d  at  9-ia  Representative  Patsy  Mink,  59  FCC  2d 
987  (1976). 

••  See.  e.s..  1949  Fairness  Report,  13  FCC  at  1251. 

"  1974  Fairness  Report,  48  FCC  2d  a(  10. 

••  Memorandum  Opinion  and  Order  in  BC  Docket 
No.  7S-ea  89  FCC  2d  918. 925  (1982)  (emphasis 
added). 


instances,  where  a  licensee  has  failed  to 
give  coverage  to  an  issue  foimd  to  be  of 
critical  importance  to  its  particular 
community,  would  questions  be  raised 
as  to  whether  a  licensee  had  fulfilled  its 
fairness  obligations."  *•  Indeed,  the 
United  States  Court  of  Appeals  has 
characterized  this  requirement  as  one 
which  is  "not  extensive  and  [can  be) 
met  by  presenting  a  minimum  of 
controversial  subject  matter."  •" 

28.  In  contrast  to  the  paucity  of 
challenges  under  the  first  part  of  the 
fairness  doctrine,  "[t]he  usual  fairness 
complaint .  .  .  concerns  a  claim  that  the 
licensee  has  presented  one  viewpoint  on 
a  'controversial  issue  of  public 
importance'  and  has  failed  to  afford  a 
'reasonable  opportunity  for  the 
presentation  of  contrasting 
viewpoints.'  "  "'  The  responsive 
programming  obligation  embodied  in  the 
second  prong  of  the  fairness  doctrine 
arises  whenever  the  licensee  airs  any 
controversial  issue  of  public  importance, 
even  in  situations  where  the  issue 
broadcast  is  not  "so  critical  or  of  such 
great  pubUc  importance"  **  to  trigger  a 
requirement  under  the  first  part  of  the 
fairness  doctrine."  An  overwhelming 
majority  of  the  complaints  we  receive 
and  virtually  all  our  orders  directing 
licensees  to  take  corrective  action  to 
conform  to  the  requirements  of  the 
fairness  doctrine  involve  the  second 
prong  of  that  doctrine.** 

29.  As  a  result  of  the  asymmetry 
between  its  two  components,  the 
fairness  doctrine  in  its  operation 
encoiu'ages  broadcasters  to  air  only  the 
minimal  amount  of  controversial  issue 
programming  sufficient  to  comply  with 
the  first  prong.  By  restricting  the  amount 


••  Brent  Buell.  97  FCC  2d  55.  57  (1964)  (emphaai* 
added).  See  Memorandum  Opinion  and  Order  m  BC 
Docket  No.  78-60.  89  FCC  2d  at  925;  1974  Fairness 
Report  48  FCC  2d  at  10.  As  the  Uiuted  States  Coori 
of  Appeals  has  stated:  "Throughout  the  history  of 
faimesa  doctrine  enforcement  much  more  attentioo 
has  been  given  to  th|e]  second  obligation — the 
provision  of  opposing  points  of  view  on 
controversial  issues  about  which  only  one 
viewpoint  has  been  broadcast — than  to  the  first 
namely,  the  affincative  obligation  to  provide 
coverage  of  controversial  and  important  issues.  The 
FCC  baa  only  once  sui>tdined  a  complaint  relating  to 
the  part  one  obligation."  National  Citizens 
Committee  for  Broadcasting  v.  FCC  567  F.2d  1095. 
1100 n.l3  (DC.  Cir.  1977).  cert  denied,  438 U.S. 926 
(1978). 

*'  American  Security  Council  Edocotion 
Foundation  v.  FCC  607  ?2d  at  444. 

• '  1974  Fairness  Report  48  FCC  2d  at  10. 

"Id 

*'  As  the  Court  of  Appeals  has  stated:  ".  .  . 
issues  giving  rise  to  the  pan  two  obligation  would 
not  necessarily  be  required  to  be  covered  under  the 
first  obligation;  the  threshold  which  triggers  the 
second  fairness  obligation  is  lower  than  that  which 
triggers  the  first."  National  Citizens  Ciymmittpe  for 
Broadcasting  v.  FCC  567  F.2d  at  1100  B.13. 

•*  See  generally  n.  59,  supra. 
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and  type  of  controversial  programming 
aired,  a  broadcaster  minimizes  the 
potentially  substantial  burdens 
associated  with  the  second  prong  of  the 
doctrine  while  remaining  in  compliance 
with  the  strict  letter  of  its  regulatory 
obligations.**  Therefore,  despite  the 
Hrst  prong  obligation,  in  net  effect  the 
fairness  doctrine  often  discourages  the 
presentation  of  controversial  issue 
programming.  •• 

30.  There  are  a  variety  of  reasons  why 
a  broadcaster  might  be  inhibited  from 
providing  comprehensive  coverage  of 
controversial  issues  of  public 
importance  by  operation  of  the  fairness 
doctrine.  One  reason  is  the  fear  of 
government  sanction.  Under  our 
regulatory  scheme,  a  broadcaster  must 
obtain  a  license  from  the  Commission 
prior  to  entry  into  the  broadcast  field.*'' 
Because  broadcast  licenses  are  granted 
only  for  limited  periods  of  time,  all 
broadcasters  must  periodically  renew 
that  license  if  they  wish  to  remain  in 
business.**  Compliance  with  the 
fairness  doctrine  is  an  important 
consideration  in  our  determination  as  to 
whether  renewal  of  a  broadcast  license 
is  in  the  public  interest.*'  Indeed,  we 


**  One  commentator  has  noted  that: 
(L|iceiuee(  risk  more  by  providing 
programming  on  controversial  issues  than  by 
ignoring  such  issues:  in  only  one  case  in  the 
rcCs  history  has  ■  complaint  relating  to  the 
coverage  requirement  been  resolved  against  a 
licensee.  Hence,  licensees  are  likely  to  assume 
that  it  is  safer  to  ignore  the  coverage  requirement 
than  to  risk  balancing  complaints.  .  .  . 

[This]  can  only  have  the  effect  of  encouraging 
licensees  to  avoid  all  but  the  most  significant 
community  concerns,  discouraging  the  open 
debate  of  many  important  issues. 
B.  Chamberlin.  "The  FCC  and  the  First  Principle  of 
the  Fairness  Doctrine:  A  History  of  Neglect  and 
Distortioa"  31  Fed.  Coram.  LJ.  381.  406-09  (1979) 
(footnotes  omitted).  See  also  American  Security 
Council  Education  Foundation  v.  FCC,  607  F.2d  at 
459  n.5  (Bazelon.  J.,  concurring). 

••  We  do  no<  believe  that  more  stringent 
enforcement  of  the  first  prong  would  be  an 
appropriate  remedial  response  to  the  existence  of  a 
"chilling  effect."  Indeed,  such  an  approach 
increases  the  severity  of  major  detriments 
associated  with  the  fairness  doctrine.  For  example, 
contrary  to  the  principles  of  the  First  Amendment,  a 
stricter  regulatory  approach  would  increase  the 
government's  intrusion  into  the  editorial 
decisionmaking  process  of  broadcast  journalists.  It 
would  enlarge  the  opportunity  for  governmental 
officials  to  abuse  the  doctrine  for  partisan  political 
purposes.  Were  the  chilling  effect  of  the  government 
sanction  removed,  the  result  might  well  be  greater 
coverage  of  issues  and  thus  more  satisfaction  of  the 
policy  behind  the  fairness  doctrine's  Rrst  prong. 
Moreover,  a  more  stringent  enforcement  of  first 
prong  obligations  would  merely  increase  the 
economic  costs  that  are  borne  both  by  broadcasters 
and  the  Commission. 
•'  47  U.SC.  301  (19621. 
••  Section  307(c)  of  the  Communications  Act 
prohibits  the  Commission  from  granting  a  television 
license  for  a  period  exceeding  five  years  or  t  radio 
license  for  a  period  in  excess  of  seven  year*.  47 
U.S.C  I  307(c)  (1982). 
••  See  47  VS.C.  309  (1982). 


have  characterized  the  "strict  adherence 
to  the  fairness  doctrine  ...  as  the  sine 
qua  non  for  grant  of  a  renewal  of 
license."  '" 

31.  Because  a  decision  by  this 
Commission  to  deny  the  renewal  of  a 
broadcast  license  is  "a  sanction  of 
tremendous  potency"  ^*  which  can  be 
triggered  by  a  Hnding  by  this 
Commission  that  the  licensee  failed  to 
comply  with  the  fairness  doctrine,  a 
licensee  has  the  incentive  to  avoid  even 
the  potential  for  such  a  determination.^* 
Therefore,  in  order  to  attenuate  the 
possibility  that  opponents,  in  a  renewal 
proceeding,  will  challenge  the  manner  in 
which  a  licensee  provides  balance  with 
respect  to  the  controversial  issues  it 
chooses  to  cover,  a  broadcaster  may  be 
inhibited  from  presenting  controversial 
issue  programming  in  excess  of  the 
minimum  required  to  satisfy  the  first 
prong  of  the  fairness  doctrine.'"  As 


*•  Committee  for  the  Fair  Broadcasting  of 
Controversial  Issues.  25  FCC  2d  283.  292  (i970); 
Office  of  Communication  of  the  United  Church  of 
Christ  V.  FCC  350  F.  2d  994. 1008  (O.C  Cir.  1966) 
(Burger.  C].).  See  also  1874  Fairness  Report.  48  FCC 
2datia 

* '  Business  Executives '  Move  for  Vietnam  Peace 
V.  FCC.  450  F.2d  64Z  668  (D.C  Cir.  1971),  rev'd sub 
nom.  Columbia  Broadcasting  System.  Inc.  v. 
Democratic  National  Committee.  412  U.S.  94  (1973) 
(McGowan.  |..  dissenting). 

''*  As  Judge  Leventhal  recognized.  "(f]aimess 
rulings  raise  the  problem  of  a  chilling  effect  on 
broadcast  journalism:  the  licensee  "faces  the 
possibility  that  the  [controversial  programming]  will 
haunt  [its]  renewal  applications."  National 
Broadcasting  Company.  Inc.  v.  FCC.  516  F.2d  1180 
(D.C  Cir.  1975).  cert  denied.  436  U.S.  928  (1976) 
(Leventhal  Cf.  concurring  in  part  and  dissenting  in 
part). 

"  The  evidence  of  record  from  a  fairness  doctrine 
supporter  demonstrates  that  organizations  have 
effectively  used  the  threat  of  license  revocation  in 
fairness  doctrine  negotiations  in  order  to  pressure 
broadcasters  to  give  them  air  time  for  their  specific 
programming.  The  Public  Media  Center  ("PMC"),  an 
organization  which  utilizes  the  fairness  doctrine  "to 
help  various  organizations  secure  air  time  for  the 
expression  of  their  views  via  the  electronic  media," 
("Comments  of  the  Public  Media  Center"  at  1,  n.l 
(hereinafter  cited  as  "PMC  Comments")]  has 
recounted  one  such  instance  in  which  an  anti; 
nuclear  coalition  sought  to  obtain  free  advertising 
time  from  broadcast  stations  in  order  to  present  its 
views  on  a  nuclear  dumping  controversy.  PMC 
stated  that  "COND  (the  anti-nuclear  coalition] 
made  it  clear  that  a  Petition  to  Deny  License 
Renewal  would  be  filed  if  the  fairness  doctrine 
question  went  unresolved.  While  it's  unlikely  the 
FCC  would  pull  a  license  solely  because  of  a 
fairness  violation,  most  stations  will  do  everything 
they  can  to  avoid  any  kind  of  license  challenge.  Tie 
coat  of  fighting  a  Petition  to  Deny  is.  after  all.  much 
higher  than  the  price  of  complying."  Id.  at  14. 
(emphasis  added).  Although  the  stations  offered  to 
present  the  anti-nuclear  viewpoint  by  means  of  a 
talk  show,  the  coalition  took  the  position  that  this 
offer  was  insufficient  instead  it  demanded  that  the 
responsive  programming  requirement  of  the  fairness 
doctrine  be  met  by  the  broadcast  of  specific  spot 
advertising  prepared  by  them.  Id.  at  14.  The  stations 
ultimately  acceded  to  the  coalition's  demand.  As 
PMC  admitted.  It  was  "[t]he  implied  threat  of  a 
license  renewal  challenge  [which]  increased  the 
stations'  desire  for  a  negotiated  settlement"  Id.  at 
IS. 


Chief  ludge  David  Bazelon  has  stated, 
"[wjhen  the  right  to  continue  to  operate 
a  lucrative  broadcast  facility  turns  on 
periodic  government  approval,  even  a 
governmental  'raised  eyebrow'  can  send 
otherwise  intrepid  entrepreneurs 
running  for  the  cover  of  conformity."  '* 

32.  While  denial  of  a  license  renewal 
is  the  most  severe  sanction  we  can 
impose  for  failure  to  abide  by  the 
fairness  doctrine,  ^*  it  is  not  the  only 
sanction.'"  Typically,  upon  a  finding 
that  a  licensee  has  violated  the  fairness 
doctrine,  we  order  the  broadcaster  to 
provide  additional  programming  in  order 
to  redress  the  imbalance  in  time  and 
frequency  given  to  one  side  of  a 
controversial  issue.''^  Since  broadcast 
time  is  a  valuable  resource,  such  a 
requirement  imposes  costs  upon  the 
licensee.  In  order  to  avoid  these  costs,  a 
broadcaster  may  be  inhibited  from 
presenting  more  than  a  minimal  amount 
of  controversial  issue  programming. 

33.  The  potential  of  a  "chilling  effect" 
however,  is  not  restricted  to  the  fear  by 
a  broadcaster  that  the  Commission  will 
find  a  violation  of  the  fairness  doctrine 
and  impose  sanctions  on  the  licensee.  A 
licensee  may  also  be  inhibited  from 
presenting  controversial  issue 
programming  by  the  fear  of  incurring  the 
various  expenses  and  other  burdens 
which  may  arise  in  the  context  of 
fairness  doctrine  litigation  regardless  of 
whether  or  not  it  is  ultimately  found  to 
be  in  violation  of  the  doctrine. 

34.  As  one  broadcaster  noted, 
licensees  are  "conscious  of  the 
probability  that  coverage  of  a  highly 
controversial  issue  will  trigger  an 
avalanche  of  protests"  ""  demanding  air 


''*  D.  Bazelon,  "The  First  Amendment  and  the 
'New  Media' — New  Directions  in  Regulating 
Telecommunications."  31  Fed.  Comm.  L].  201,  206 
(1979). 

**  A  number  of  parties  disagree  that  the  power  of 
the  Commission  to  refuse  to  renew  a  station  license 
has  an  inhibiting  effect  because  the  exercise  of  this 
power  is  sparingly  used.  For  example,  MAP/TRAC 
contend  that  "[Ijicensees  do  not  lose  licenses  for 
violation  of  the  fairness  doctrine  in  the  coverage  of 
an  issue  and  the  Commission  knows  it"  MAP/ 
TRAC  Comments,  supra  n.50  at  137.  We  disagree. 
First  contrary  to  MAP/TRAC's  assertion,  we  have 
in  fact  denied  a  license  renewal  on  the  basis  of  a 
fairness  doctrine  violation.  Brandywine  Main-Line 
Radio.  Inc.  24  FCC  2d  18  (1970).  Reconsideration 
denied.  Z7  FCC  2d  565  (1971),  affdon  other  grounds. 
473  F.2d  16  (D.C  Cir.  1972),  cert  denied.  412  U.S.  922 
(1973).  Second,  while  we  perceive  the  denial  of  a 
license  renewal  to  be  an  extreme  remedy  which 
should  not  be  lightly  assessed,  in  light  of  the 
severity  of  this  sanction,  we  believe  that  its  mere 
potential  has  an  inhibiting  effect. 

'•  See  1 52.  infra. 

''''  See.  eg..  Public  Notice,  "Controversial  Issue 
Programming,  Fairness  Doctrine,"  FCC  63-734  duly 
28, 1963),  25  RR  1899  (1963).  See  generally  Syracuse 
Peace  Council.  FCC  84-518  (released  December  2a 
1984).  57  RR  2d  519  (1984). 

'"  "Comments  of  Tribune  Broadcasting  Co."  at  B 
[hereinafter  cited  as  "Tribune  Comments"]. 
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time  for  the  presentation  of  opposing 
viewpoints.  While  most  requests  may  be 
made  in  good  faith,  there  is  evidence 
that  some  complainants  invoke  a 
licensee's  fairness  doctrine  obligations 
in  an  attempt  either  to  pressure  a 
broadcaster  to  censor  specific 
programming  '•  or  to  harass  licensees 
into  presenting  a  particular  spokesman 
or  broadcast.*"  Whether  or  not  the 
requests  are  legitimate,  a  station 
nonetheless  may  incur  additional 
personnel  costs  in  negotiating  with  the 
group  seeking  responsive  programming. 
35.  Broadcasters  can  also  be  deterred 
by  the  finanical  costs  involved  in 


'•  For  example.  PMC,  a  fairness  doctrine 
supporter,  describes  a  situation  in  which  a  coalition 
of  organizations  supporting  legalized  abortion 
invoked  the  fairness  doctrine  in  their  efforts  to 
convince  a  Washington.  D.C.  television  station. 
WILA-TV.  to  cancel  an  anti-aboriion  film.  PMC 
Comments,  supra  n.73  at  12.  While  the  group  was 
unsuccessful,  in  its  comments  PMC  recounts  several 
situations,  which  are  described  infra  at  H  4S-49.  in 
which  complainants  did  in  fact  dissuade 
broadcasters  from  airing  advertisements  supporting 
or  opposing  ballot  propositions.  Similarly,  as 
described  at  \  44.  infra,  the  National  Association  of 
Broadcasters  ("NAB")  recounts  an  instance  in 
which  a  member  of  a  religious  cult,  threatening  to 
file  a  fairness  doctrine  complaint,  successfully 
demanded  the  station  to  cancel  a  series  on  the 
relisious  organization.  "Comments  of  the  National 
Association  of  Broadcasters".  App.  Vol..  App.  D  at  2 
(Example  No.  1)  (hereinafter  cited  as  "NAB 
comments"). 

*°  PMC  describes  the  following  situation  in  which 
an  anti-nuclear  group  used  the  fairness  doctrine  to 
have  its  ballot  propositions  aired: 
Schwartzmdn  (a  Washington,  D.C.  communications 
attorney]  applied  muscle  in  Washington. 

Inside  forty-eight  hours,  every  radio  station 
had  been  contacted  to  find  out  which  were 
running  the  industry  ads.  ...  (A)  few  refused  to 
negotiate,  claiming  their  news  and  public  affairs 
coverage  gave  adequate  balance. 

With  Schwartzman's  aid.  a  preliminary 
complaint  was  filed  against  the  largest  station  by 
telegram  on  Thursday  night. 

MNRC  [the  anti-nuclear  group)  also  called  the 
Chief  of  the  FCC's  fairness/political  broadcast 
branch  at  home.  On  Friday  morning.  MNRC  and 
the  station's  attorneys  negotiated  a  settlement 
and  the  complaint  was  withdrawn. 

With  this  precedent,  and  more  pressure  from 
Schwartzman.  every  station  that  had  carried  the 
industry's  ads  was  airing  MNRC  ads  for  free  by 
Friday  night. 
PMC  Comments,  supra  n.73  at  31.  It  is  significant 
that  PMC,  in  describing  this  scenario,  does  not 
dispute  the  stations'  contention  that  they  already 
were  in  compliance  with  the  fairness  doctrine  by 
virtue  of  the  fact  that  their  news  and  public  affairs 
programming  provided  adequate  balance  to  the 
industry's  advertisements.  Rather,  the  objective  of 
the  anti-nuclear  group,  as  expressed  by  PMC  was 
to  have  the  stations  broadcast  their  particular 
advertisements  rather  than  to  have  the  stations 
comply  with  the  requirements  of  the  fairness 
doctrine.  It  is  also  noteworthy  that  the  complaint — 
which  was  withdrawn  in  less  than  one  day — was 
filed  against  the  "largest"  station:  the  conunenter 
did  not  state  that  the  anti-nuclear  coalition 
perceived  that  this  station  was  in  violation  of  the 
fairness  doctrine.  A  number  of  other  examples  in 
which  complainants  invoked  the  fairness  doctrine 
to  demand  that  a  licensee  air  a  specific  broadcast 
or  present  a  specific  spokesperson  are  descritied 
elsewhere  in  Oiis  Report.  See  |1  49-50.  infra. 


defending  a  fairness  doctrine  complaint. 
The  record  reflects  that  such  costs  can 
be  substantial.  For  example,  a  fairness 
doctrine  complaint  was  brought  against 
KREM-TV.  a  television  station  in 
Spokane,  Washington  charging  the 
station  with  unbalanced  coverage  of  a 
bond  issue  for  an  international 
exposition  entitled  "Expo-74,"  •»  While 
the  Commission  ultimately  made  the 
determination  that  the  licensee  did  not 
violate  the  fairness  doctrine,  the 
administrative  process  extended  for 
more  than  20  months."  The  licensee 
incurred  legal  costs  of  at  least  $20,000 
and  other  expenses,  such  as  travel 
expenses,  significantly  added  to  that 
total,*'  As  the  total  proHts  reported  by 
all  three  Spokane  television  stations  in 
1972  were  approximately  $494,000,**  the 
financial  burden  borne  by  the  station  in 
defending  this  single  fairness  doctrine 
complaint  was  considerable.  Moreover, 
in  addition  to  the  legal  costs  and  other 
out-of-pocket  expenses  incurred  by  the 
station,  the  licensee  was  further 
burdened  by  the  dislocation  of  normal 
operational  fimctions  that  necessarily 
resulted  from  the  significant  amount  of 
time  expended  by  high-level 
management  and  station  employees 
with  respect  to  this  matter." 

36,  Another  example  of  the  significant 
financial  burdens  which  can  result  from 
fairness  doctrine  litigation  is  the  NBC 


•«  Sherwyn  M.  Heckl  40  FCC  2d  1150  (1973). 

**  The  complaint  was  filed  on  September  8, 1971; 
the  station  responded  on  October  12, 1971,  and  the 
complainant  replied  seventeen  days  later.  The 
licensee  made  further  responses  on  December  2. 
1971  and  May  11. 1972  The  Comiqission  initiated  ■ 
four-day  field  investigation  on  )une  5, 1972.  The 
Commission  made  an  additional  inquiry  to  the 
licensee  on  December  6, 1972  and  the  licensee 
responded  on  February  6, 1973.  The  Commission's 
staff  issued  •  ruling  vindicating  the  licensee  on  May 
17, 1973.  Id. 

••  See  "Comments  of  Henry  Geller  and  Dorma 
Lampert"  App.  B  at  2  [hereinafter  cited  as  "Geller/ 
Lampert  Comments"):  "Comments  of  CBS,  Inc."  at 
83  [hereinafter  cited  as  "CBS  Comments"); 
Comments  of  the  Freedom  of  Expression 
Foundation"  at  75  (hereinafter  cited  as  "FEP 
Comments"]:  NAB  Comments,  supra  n.79  at  42. 

•*  See  Geller/Lampert  Comment*,  supra  n.83. 
App.  B  at  2:  CBS  Comments,  supra  n.B3  at  84. 
Indeed,  the  station  manager  of  KREM-TV  testified 
that  the  fairness  doctrine  complaint  resulted  in  a 
severe  personal  financial  loss.  Freedom  of 
Expression  Act  of  1983:  Hearings  Before  the  Senate 
Committee  on  Commerce.  Science  and 
Transportation,  9eth  Cong.,  2d  Ses*.  129.  227  (1984) 
[hereinafter  cited  as  "1983 Hearings"}. 

••  The  President  and  Vice-President  of  KREM-TV 
devoted  80  hours  to  the  fairness  doctrine  complaint 
In  addition,  the  station  manager  and  six  members  of 
the  news  statt  spent  207  hours  and  194  hours, 
respectively,  on  this  matter.  See  Geller/Laml>ert 
Comments,  supra  n.83,  App.  B  at  2-3:  NAB 
Comments,  supra  n.79  at  42  and  App.  Vol.,  App.  D 
at  19  (Example  No.  17);  CBS  Comments  supra  n.83  at 
84,  n.".  Additional  time  was  incurred  by  secretarial 
or  clerical  employees. 


award-winning**  documentary  on 
abuses  in  the  private  pension  industry 
entitled  "Pensions:  the  Broken 
Promise,"  •'  Determining  that  the 
program  presented  one  side  of  the 
controversial  issue  of  the  "performance 
and  need  for  regulation  of  private 
pension  plans,"  *•  the  Commission 
foimd  NBC  was  required  to  present 
contrasting  viewpoints.  While  NBC  was 
ultimately  vindicated,**  the 
administrative  and  judicial  proceedings 
extended  for  four  years  and  NBC 
incurred  approximately  $100,000  in  legal 
costs  in  defense  of  the  fairness  doctrine 
complain  t.*<* 

37,  Certain  parties  take  issue  with  the 
contention  that  the  fear  of  fairness 
doctrine  litigation  can  have  an  inhibiting 
effect  on  the  presentation  of 
controversial  issues  of  public 
importance.**  In  support  of  their 


**  NBC  received  a  Christopher  Award,  a  National 
Headliner  Award,  an  American  Bar  Association 
Award  and  the  George  Foster  Peabody  Award  for 
it*  investigative  documentary.  "Comment*  of  tht 
National  Broadcasting  Co.,  bic."  at  16  [hereinafter 
cited  as  "NBC  Comments"]. 

•'  See.  e.g.,  Notice,  supra  n.l  at  tf  73-75;  NBC 
Comment*,  «upra  n.8B  at  14-36:  NAB  Comments, 
supra  n.79  App.  Vol.,  App.  D  at  18  (Example  No.  IS). 

••  Accuracy  in  Media  Inc.  Against  National 
Broadcasting  Co..  44  FCC  2d  1027. 1043  (1873).  rev'd 
sub  nam.  National  Broadcasting  Co.  v.  FCC  516 
F.2d  1101  p.C  Cir.  1974),  reversal  vacated  and 
hearing  en  banc  granted.  516  F  2d  1155  PC  Cir.), 
rehearing  en  banc  vacated  516  F.2d  1156  (DC  Cir. 
1975).  second  reversal  vacated  as  moot  and 
remanded  with  direction  to  vacate  initial  order  and 
dismiss  complaint  516  F.2d  1180  (DC  Cir.).  cerL 
denied,  424  U  S.  910  (1978).  The  Commission 
subsequently  vacated  its  order  and  dismissed  the 
case  a*  moot.  Accuracy  in  Media.  Inc.  Against 
National  Broadcasting  Co.,  56  FCC  2d  361  (1976). 

**  The  United  States  Court  of  Appeals  reversed 
the  Commission's  Order  but  that  decision  was  in 
turn  vacated  because  the  pa**age  of  legislation  oa 
private  pension  plans  had  rendered  the  decision 
moot.  See  n.88,  supra. 

*'  A  further  example  Involve*  the  series  ol 
editorial*  critical  of  the  Mayor  of  Milwaukee,  other 
government  officials  and  tK»  city  management  aired 
by  WTM].  The  Mayor.  Henry  Maier.  filed  a 
complaint  with  the  Commission  on  June  S.  1961. 
arguing,  inter  alia,  that  the  station  had  violated  the 
fairness  doctrine.  This  complaint  was  denied  bjr  die 
Broadcast  Bureau:  application  for  review  of  thi* 
Order  filed  by  the  complainant  wa*  denied  by  the 
Commission  and  the  United  States  Court  of  Appeal* 
affirmed  the  Commission's  Order.  Maier  v.  FCC.  73S 
F.2d  220  (7th  Cir.  1984).  The  administrative  and 
Judicial  proceeding*,  however,  extended  for  a 
period  of  three  years.  During  the  pendency  at  the 
appellate  case,  the  Manager  of  Public  ARair*  of 
WTM).  Mr.  Ed  Hinshaw.  testified  that  defense  of 
the  fairness  doctrine  complaint  had  already  caused 
the  station  to  incur  legal  expenses  in  exceas  of 
$17,000.  He  also  estimate  that  the  management  and 
staff  time  expended  on  the  complaint  to  t>e  more 
than  two  person  months.  1983  Hearings,  supra  nJM 
at  146:  NAB  Comments,  supra  n-79  App.  Vol..  App. 
O  at  21  (Example  No.  18). 

*'  "Reply  Comment*  of  Black  Citizen*  for  a  Fair 
Media,  Citizen*  Communication*  Center.  League  of 
United  Latin  American  Citizen*,  National 
Association  for  the  Advancement  of  Colored 
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position,  these  partie*  aigue  that  the 
Commission  requests  broadcasters  to 
respond  to  only  a  small  number  of  the 
complaints  it  receives  annually  and.  as  a 
consequence,  most  broadcaster*  do  not 
in  fact  incur  such  costs.  Tlw  evidence  of 
record  in  this  proceeding,  however, 
reflects  that  broadcasters  are  convinced 
that  these  costs  can  in  fact  be  a 
significant  inhibiting  factor  in  the 
presentation  of  controversial  issues.** 
Moreover,  while  it  may  be  true  that  most 
broadcasters  may  not  be  confronted 
with  actual  fairness  doctrine  litigation, 
virtually  all  broadcasters  do  incur 
administrative  and  financial  costs  which 
result  from  presenting  responsive 
programming  and  negotiating  with 
complainants.  Furthermore,  in  light  of 
die  fact  that  the  costs  involved  in 
fairness  doctrine  cases  which  do 
proceed  beyond  the  complaint  stage  can 
be  prohibitively  expensive,  particuJariy 
to  smaller  stations,  we  believe  that  there 
is  a  substantial  danger  that  many 
broadcasters  are  inhibited  from 
providing  controversial  issues  of  public 
importance  by  operation  of  the  fairness 
doctrine. 

38.  We  also  reject  the  contention  that 
we  should  be  unconcerned  with  the 
administrative  and  financial  burdens 
that  result  bom  the  fairness  doctrine 
because  they  merely  represent  the  cost 
of  doing  business.  Indeed,  the  United 
States  Supreme  Court  has  recognized 
that  financial  considerations  "may  be 
markedly  more  inhibiting  than  the  fear 
of  prosecution  under  a  criminal 
statute."  **  To  the  extent  that  the  fear  of 
incurring  financial  expenses  discourages 
the  presentation  of  controversial  issues 
of  public  importance,  important 
constitutional  principles  are  thwarted; 
indeed  such  inhibition  directly  and 
adversely  impacts  upon  "the  principle 
[underlying  the  First  Amendment]  that 
debate  on  public  issues  should  be 
uninhibited,  robust  and  «vide-open. 

39.  In  addition  to  the  fear  of  incurring 
the  administrative  and  financial  costs 
attributable  to  fairness  doctrine 
obligations,  the  mere  accusation  by  a 
federal  agency  or  even  a  complainant 
that  a  broadcast  station  has  not  abided 
by  its  responsibility  to  provide  balanced 


Ptople.  and  National  AMOcuition  for  Belter 
Broadcaf  tinj"  at  SO  [hereinafter  cited  aa  "BCFM 
Reply  Commenta").  For  the  reaaooa  deacribed 
above,  we  alao  reject  the  assertioD  of  BCFM  that  the 
expenaea  incurred  ia  responding  to  (aimaaa  doctrina 
compUinta  are  not  aubatantiol.  /<£  at  50-aa 

**  See,  e.g..  NAB  Cominenta.  tupra  b.79.  App. 
VoL  Apit.  O  at  S.  7. 21-22. 25-28  (ExaapU  Noa.  4.  A. 
U.20). 

•*  New  Yofit  Timet  Co.  v.  SuUiraa.  37S  US.  a( 
277. 

•*«af27a 


coverage  of  controversial  issues  can 
have  an  inhibiting  effect  A  station  is 
dependent  upon  the  good  will  of  its 
viewing  or  listening  audience;  as  a 
consequence,  a  station  has  a  positive 
incentive  to  avoid  a  charge  which  may 
have  the  effect  of  lowering  its  reputation 
in  the  community.  Broadcasters  are 
acutely  aware  of  the  harm  which  may 
result  frxim  even  a  frivolous  charge  that 
the  station  violated  the  fairness 
doctrine.  For  example.  WINZ.  a  radio 
station  in  Miami,  Florida,  initiated  a 
petition  drive  in  conjunction  with  the 
Dade  County  Consumer  Affair's  Office 
that  was  designed  to  persuade  the 
Florida  Public  Service  Commission  to 
reduce  or  reject  a  rate  increase 
proposed  by  Florida  Power  and  li^t 
Company.  Despite  the  fact  that  the  radio 
station  was  ultimately  vindicated  of  any 
wrongdoing  by  the  Commission,  the 
general  manager  of  the  station  testified 
tiiat: 

I  feel  that  Florida  Power  A  Li^t  used  the 
fairness  doctrine  to  provide  themselves  with 
a  way  to  create  adverse  publicity  for  WI^fZ. 
The  simple  foct  that  they  accused  us  of 
violatiiig  this  rule  created  tlie  impression  we 
were  wrong  in  imdertaking  the  issue,  even  if 
that  wasn't  the  case.  Often  the  accused  party 
suffers,  whether  right  or  «<m}(tg,  only  because 
they  have  been  accused.** 

4a  Similarly,  Mr.  Bos  Johnson.  News 
Director  of  WSAZ-TV  in  Huntington. 
West  Virginia,  recounted  a  situation  in 
which  his  station  was  subject  to  a 
fairness  doctrine  complaint  during 
negotiations  for  the  transfer  of  that 
station.  He  stated  that: 

It  was  a  serious  embarrassment  to  me 
professionally  to  feel  responsible  for  the  cost 
and  effort  of  a  Fairness  Doctrine  complaint  in 
the  midst  of  delicate  business  negotiations. 
And  for  the  duration  of  those  negotiations, 
while  sitting  at  my  desk  working  as  a 
journalist  I  was  always  aware  of  the  large 
file  containing  information  relating  to  the 
complaint** 


**  19B3  Hearingt.  Bupra  n.B4  at  29  (teatimony  of 
Stan  Cohen).  See  also  FEF  Commenta,  Supra  nM  at 
73-74:  NAB  Commenta.  supra  n.70,  App.  VoL.  App. 
D  at  27-2S  (Exampte  Na  21).  In  addiUon  to  the 
damage  to  tlie  reputation  of  the  statioa  the  stigma 
arising  froai  an  accuaatioa  that  the  atation  violated 
the  faimeaa  doctrine  can  have  an  adverse  effect 
upon  the  station's  employee*.  For  exampla.  Mr. 
Eugene  Witkin.  the  former  ge-ieral  manager  of 
KREM-TV  in  Spokane.  Washington  testified  that 
tfa«  financial  and  amotioaal  strain  ariaing  from  an 
acrmatirm  »hn»  h»  v»«>t«»«l  ••»•  fsimess  doctrine 
was  the  main  reason  that  he  left  broadcasting 
management  despite  a  career  In  that  field  spanning 
more  than  a  decade.  See.  e^  FEF  Comments,  ttipra 
n.S3  at  7S-78:  NAB  Comments,  tupra  n.7a  App  VoL 
App.  D  at  32-33  (Example  No.  24). 

**  NAB  Cooaeats.  tupra  nM.  App.  Vol.  App.  D 
at  34  (Example  No.  25). 


41.  In  sum.  with  the  potential  of 
government  sanction:  administrative, 
legal  and  personnel  expenses:  and 
reputational  costs,  there  is  a  significant 
danger  that  broadcasters  will  minimize 
their  presentation  of  controversial  issue 
programming  in  order  to  avoid  the 
substantial  dangers  associated  with  the 
fairness  doctrine.  In  the  following 
section  we  shall  evaluate  the  record 
evidence  in  order  to  ascertain  whether 
or  not  broadcasters  are  in  fact  deterred 
from  presenting  controversial  issue 
programming  by  operation  of  the 
fairness  doctrine. 

2.  The  Record  Demonstrates  that  The 
Fairness  Doctrine  Causes  Broadcasters 
To  Restrict  Their  Coverage  of 
Controversial  Issues 

42.  The  record  reflects  that,  in 
operation,  the  fairness  doctrine — in 
stark  contravention  of  its  purpose — 
operates  as  a  pervasive  *^  and 
significant  impediment  to  the 
broadcasting  of  controversial  issues  of 
public  importance.**  In  spite  of  the 
difficulty  generally  encountered  in 
establishing  a  "chilling  effect"  **  we 


*'  The  record  reflects  that  the  chilling  effect 
resulting  from  fairness  doctrine  obligation  ia 
wideapread.  A  recent  survey  of  broadcaaters  In  the 
Hoosloa  area  revealed  that  the  ma)onty  of 
responding  parties  with  opiniona  stated  that  they 
were  personally  aware  of  instancaa  ia  which 
programming  baa  been  suppressed  as  a  direct  result 
of  tha  inhibiting  efTect  of  the  fairness  doctrina. 
"Comments  of  the  Society  of  Professional 
Joumalists,  Sigma  Delta  Chi  and  the  Legal 
Foundation  of  America"  at  5-4  (hereinafter  cited  as 
"Society  of  Professional  Joumalists'  Commenta"). 

**  In  oar  1974  Faimeta  Report  we  rejected  the 
arguments  of  some  broadcasters  that  in  operation 
the  fairness  doctrine  inhibited  the  coverage  of 
oontTovarsial  iaauea  of  importance  to  the  public.  In 
that  proceeding  we  stated  that  we  have  seen  "no 
credible  evidence  that  our  policies  have  in  fact  had 
'the  net  effect  of  reducing  rather  than  enlianclng  the 
volume  and  quality  of  coverage.'  1974  Faimet* 
Report,  48  FCC  Zd  at  8,  quoting  Red  Lion 
Broodcasting  Co.  v.  FCC  305  VS.  at  303.  As  set 
forth  in  this  section,  however,  the  substantial  and 
significant  evidence  presented  in  this  proceeding 
demonstrates  the  existence  of  a  pervasive  and 
substantial  "chilling  effect"  on  the  presentation  of 
controversial  issues  by  broadcasters.  As  a 
conaeqnenca,  we  can  no  longer  conclude  that  the 
fairaeaa  doctrine  operates  to  enhance,  in  either 
quantitative  or  qualitative  terms,  the  amoont  of 
controversial  issue  pro^amming  svailable  to  the 
public 

••  Tite  United  SUte*  Court  of  Appeals  has  aUted 
that:  "Chillhrg  effect  is.  by  its  very  nature,  difficult 
to  establish  in  concrete  and  quantitative  terms:  the 
abaanoe  of  any  direct  actions  against  individuals 
asaertedly  subject  to  a  chill  can  be  viewed  as  much 
as  proof  of  the  success  of  the  chill  as  of  evidence  of 
the  absence  of  any  need  for  concern.  To  l>e  sure, 
wtiere  actual  Inatances  of  harraaamenl  are 
establishad.  or  tvfaere  past  experience  with  similar 
regulatioa  jriclda  concrete  evidenca  of  a  soccessful 
cUU.  Ifat  case  is  a  ttrooger  ana. .  .  ."  CrMnrntmity- 
Senrice  Bmadcastiiig  of  Mid-America.  Inc.  v.  FCC 
593  F.2d  1102.  HIS  (D.C  Cir.  1S7S). 
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find  that  the  evidence  of  record 
mandates  the  conclusion  that  the 
requirement  that  broadcasters  provide 
balance  in  their  overall  coverage  of 
controversial  public  issues  in  fact  makes 
them  more  timid  than  they  would 
otherwise  be  in  airing  programming  that 
involves  such  issues. '°°  We  recognize 
that  the  first  prong  of  the  fairness 
doctrine  requires  licensees  to  present 
controversial  issues  of  public 
importance  to  their  viewers  and 
listeners;  as  a  consequence,  we  do  not 
believe  that  the  fear  of  fairness  doctrine 
obligations  typically  results  in  a 
systematic  avoidance  of  all 
controversial  issues  by  broadcasters.**" 
The  record  reflects,  however,  that  the 
intrusion  by  government  into  the 
editorial  decisions  of  broadcast 
journalists  occasioned  by  fairness 
doctrine  requirements  overall  lessens 
the  flow  of  diverse  viewpoints  to  the 
public  to  the  detriment  of  the 
broadcasters  and  the  public  alike. 

43.  Journalists  who  have  worked  in 
both  the  broadcast  and  print  media  have 


■00  One  example  of  this  "timid"  approach  it 
recounted  by  the  ctation  manager  of  the  Comhusker 
Television  Corporation.  With  the  exception  of 
programming  produced  by  the  network,  he  state* 
that  it  is  standard  practice  for  the  station  not  to 
accept  nationally  produced  programming  which 
discusses  controversial  subjects:  "The  reason  for 
this  [policy)  is  although  the  producer  says  the 
program  is  objective  in  nature,  we  as  licensees  must 
be  the  sole  judge  of  what  is  or  is  not  controversial  in 
order  to  act  properly  under  the  Fairness  Doctrine. 
Also,  is  it  true  that  what  a  producer  in  New  York  or 
Washington  D.C.  may  consider  objective,  may  not 
be  defined  in  the  same  way  in  Nebraska  because  as 
you  know  viewpoints  vary  drastically  from  one 
section  of  the  country  to  another.  Therefore,  there 
are  probably  some  good  Public  Affairs  programs 
which  we  have  decided  not  to  run  because  the 
Fairness  Doctrine  might  come  into  play  and  we 
would  not  be  prepared  to  give  reasonable  access  to 
opposing  viewpoints."  NAB  Comments,  supra  n.79, 
App.  Vol.,  App.  D  at  38  (Example  No.  27)  (emphasis 
omitted).  Notwithstanding  the  station  manager's 
express  representation  that  the  avoidance  of 
fairness  doctrine  obligation  was  the  reason  that  the 
station  rejected  all  non-network  nationally- 
produced  programming,  BCFM  nonetheless 
contends  that  this  policy  must  be  based  on  some 
other  reason.  BCFM  argues  that  "if  the  station  truly 
wished  to  avoid  controversial  subjects,  it  would 
review  each  program  independently."  whether  or 
not  it  was  locally  or  nationally  produced.  BCFM 
Reply  Comments,  supra  n.91  at  65.  BCFM's 
argument,  however,  ignores  the  fact  that  a  station 
may  wish  to  lessen  the  amount  of  controversial 
public  issue  programming  in  order  to  minimize  the 
burdens  associated  with  providing  access  to 
opposing  viewpoints  without  totally  eliminating 
such  programming,  particularly  in  light  of  the  fact  a 
total  elimination  would  subject  the  station  to 
charges  that  it  violated  the  first  prong  on  the 
fairness  doctrine.  Furthermore,  as  noted  above,  the 
station  manager  affirmatively  slated  that  the  reason 
that  station  adopted  this  policy  was  to  minimize  the 
regulatory  burdens  associated  with  the  fairness 
doctrine. 

""At  least  one  broadcaster,  however,  hat 
candidly  admitted  that  "his  news  s^aff  avoids 
controversial  issues  as  a  matter  of  routine  because 
of  the  Fairness  Doctrine."  NAB  Comments,  supra 
n.7g.  App.  D  at  5  (Example  No.  4). 


testified  that  the  very  existence  of  the 
fairness  doctrine  creates  a  climate  of 
timidity  and  fear,  unexperienced  by 
print  journalists,  that  is  antithetical  to 
journalistic  freedom.  The  inhibitions 
resulting  from  the  interjection  of  a 
ubiquitous  and  brooding  governmental 
presence  into  the  editorial 
decisionmaking  process  is  vividly 
described  by  Mr.  Dan  Rather,  Managing 
Editor  and  Anchor  of  CBS  News,  as 
follows: 

When  I  was  a  young  reporter,  I  worked 
briefly  for  wire  services,  small  radio  stations, 
and  newspapers,  and  I  finally  settled  into  a 
job  at  a  large  radio  station  owned  by  the 
Houston  Chronicle.  Almost  immediately  on 
starting  work  in  that  station's  newsroom,  I 
became  aware  of  a  concern  which  I  had 
previously  barely  known  existed — the  FCC. 
The  journalists  at  the  Chronicle  did  not  worry 
about  it:  those  at  the  radio  station  did.  Not 
only  the  station  manager  but  the  newspeople 
as  well  were  very  much  aware  of  this 
Government  presence  looking  over  their 
shoulders.  I  can  recall  newsroom 
conversations  about  what  the  FCC 
impUcations  of  broadcasting  a  particular 
report  would  be.  Once  a  newsperson  has  to 
stop  and  consider  what  a  Government  agency 
will  think  of  something  he  or  she  wants  to  put 
on  the  air,  and  invaluable  element  of  freedom 
has  been  lost.'" 

44.  The  record  reflects  that 
broadcasters  from  television  network 
anchors  to  small  radio  station 
journalists  perceive  the  fairness  doctrine 
to  operate  as  a  demonstrable  deterrent 
in  the  coverage  of  controversial  issues. 
Indeed,  the  record  is  replete  with 
descriptions  from  broadcasters  who 
have  candidly  recounted  specific 
instances  in  which  they  decided  not  to 
air  controversial  matters  of  public 
importance  because  such  broadcasts 
might  trigger  fairness  doctrine 
obligations.  For  example,  fearing  the 
imposition  of  onerous  regulatory 
burdens,  Meredith  Corporation  states 
that  one  of  its  stations  elected  not  to  air 
a  paid  program  on  the  nuclear  arms 


■"CBS  Comments,  supra  n.83  at  72-73.  Similar 
sentiments  have  been  expressed  by  Mr.  Bill  Monroe, 
moderator  and  executive  producer  of  the  popular 
show  "Meet  the  Press."  He  has  stated  that:  "Some 
years  ago  as  a  young  man  I  worked  for  a 
newspaper.  I  was  very  impressed  with  the  spirit  of 
independence  on  the  part  of  the  editors  of  the 
newspaper.  They  didn't  care  if  something  they  put 
in  the  paper  offended  a  major  political  figure.  Later  I 
went  to  a  television  station  and  slowly  I  discovered 
that  the  managers  of  the  television  station  were  a 
little  afraid  of  government.  They  were  timid, 
conscious  of  government  looking  over  their  shoulder 
in  a  way  that  the  newspaper  publisher  and  editor 
for  whom  I  had  worked  had  not  been.  I  began  to  feel 
I  was  ■  little  bit  less  than  free,  and  it  worried  me." 
FEF  Comments,  supra  n.83  at  69,  quoting  American 
Enterprise  institute  Roundtable.  Freedom  of  the 
Press  duly  29  and  30, 1975)  published  by  the 
American  Enterprise  Institute  for  Public  Policy 
Research,  Washington.  D.C.  (Statement  of  Bill 
Monroe  before  the  National  Press  Club). 


race.  "**  As  a  result  of  this  decision,  the 
public  was  deprived  of  information  on 
an  important  public  issue.  Similarly,  Mr. 
).  T.  Whitlock.  the  President  and 
General  Manager  of  the  Lebanon- 
Springfield  Broadcasting  Company, 
testified  that  the  fear  of  having  to 
defend  a  fairness  doctrine  complaint 
was  the  reason  that  his  station  did  not 
editorialize  on  an  important  local  issue 
even  though.  In  his  editorial  judgment, 
the  situation  ".  .  .  cried  for  editorials  by 
the  station."  >»* 

45.  As  a  further  example,  after  work 
had  begun  in  the  preparation  of  a  series 
on  religious  cults,  the  manager  of  a 
Southern  California  radio  station 
decided  that  the  series  would  not  be 
broadcast  The  decision  to  cancel  this 
series  was  not  based  upon  the  editorial 
judgment  of  the  broadcaster  but  rather 
upon  an  assessment  of  the  legal  and 
personnel  costs  associated  with 
defending  a  possible  fairness  doctrine  * 
complaint.""  Similarly,  Mr.  Paul  Jensen. 


***  "Meredith  Corporation't  Commenti  Regarding 
Notice  of  Inquiry"  at  3.  [hereinafter  dted  a* 
"Meredith  Comments"]. 

'**  NAB  Comments,  supra  n.7B.  App.  VoL  App.  O 
at  29  (Example  No.  22).  BCFM  contends  that  the 
decision  not  to  editorialize  "appears"  to  be  l>a»ed 
upon  an  incorrect  perception  that  the  "equal  time" 
requirements  of  the  political  editorial  rule*  ara 
applicable  in  this  situation.  BCFM  Reply  CommeBts, 
supra  n.91  at  69  n.32.  See  47  CFR  73.1930  (1984).  h 
alto  assert*  that  any  fairness  doctrine  obligatiaas 
incurred  by  the  station  in  the  broadcast  of  tfai* 
editorial  "would  probably  have  l>een  met  by  ita 
news  coverage."  BCFM  Reply  Comments,  supra  nMl 
at  66  n.32.  In  our  view.  l>oth  arguments  are 
speculative.  There  is  nothing  in  the  example  to 
suggest  either  that  the  concern  of  the  broadcaster 
was  l>ased  upon  the  requirements  of  the  political 
editorial  rule  or  that  the  station's  news  coverage 
would  have  provided  opposing  viewpoints  sufficient 
to  meet  the  requirements  of  the  fairness  doctrine. 

"*•  NAB  Comment*,  supra  n.79.  App.  VoU  Vol  D 
at  2  (Example  No.  1).  Two  partie*  contend  that  thi* 
example  lend*  no  *upport  for  the  existence  of  ■ 
"chilling  effect"  but  we  l>elieve  that  their  argument* 
lack  merit.  Citing  Religion  and  Ethics  Institute,  btc 
42  RR  2d  1957  (1978),  a  Broadcait  Bureau  deci*ion, 
MAP/TRAC  argue  that  "|t]he  Commission  ha* 
repeatedly  held  .  .  .  that  discussion  of  religion* 
doctrine  and  related  iasues  are  matters  of  private, 
not  public  controversy,  and  do  not  involve 
application  of  the  fairness  doctrine"  ("Reply 
Comments  of  Media  Access  Project  and 
Telecommunications  Research  and  Action  Center" 
at  39  (hereinafter  cited  a*  "MAP/TRAC  Reply 
Comments)):  a*  a  consequence.  MAP/TRAC 
contend  that  it  was  not  reasonable  for  the 
broadcasters  to  be  concerned  about  potential 
fairness  doctrine  litigation.  The  assertion  that  we 
have  held  that  issues  concerning  religious  doctrine 
to  be  perse  t>eyond  the  *cope  of  the  faime** 
doctrine,  however,  i*  clearly  erroneous.  In  fact  even 
Religion  and  Ethics  Institute — the  ca*e  bted  by 
MAP/TRAC — noted  that  lome  i*8ues  concerning 
religious  doctrine  "must  be  considered  controversisJ 
and  of  importance  to  the  community  at  large"  (42 
RR  2d  at  1659),  thereby  triggering  fairness  doctrine 
obligations.  Indeed,  the  Commission  has  long 
asserted  that  "|t|he  fairness  doctrine  extends  to  all 
expressions  of  views  on  controversial  issue*  of 
public  jnportance,  whether  or  not  they  (would]  be 
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the  station  manager  of  Comhusker 
Television  Corporation,  asserted  that 
the  fear  of  fairness  doctrine  obligations 
precipitated  his  cancellation  of  a  series 
of  public  announcements  concerning 
inflation.  Mr.  Jenson  testified  that  the 
only  reason  that  these  armouncements 
were  not  aired  was  to  avoid  the 
presentation  of  opposing 
announcements  mandated  by  the 
requirements  of  the  fairness  doctrine.  "** 
Another  example  in  the  record  is  the 
cancellation  of  a  series  on  the  B'nai 
B'rith  by  a  Pennsylvania  radio  station. 
The  series  was  not  broadcast  because 
the  licensee  felt  that  it  could  not  afford 
the  personnel  time  to  respond  to  the 
complaints,  the  broadcast  time  to 
provide  responsive  programming  or  the 
potential  legal  fees  resulting  from 
complaints  by  perceived  extremist 
groups.  ***  In  addition,  a  major  Houston 


deemed  religkMis  viemra  by  tome  penons." 
Bnmdywine  Mam-Line  Radio.  Inc  27  FCC  2d  SSS, 
570  (1971).  aff-cL  473  F.2d  16  (D.C  Cir.  1972).  cert 
denied.  412  V.S.  922  (1973).  Indeed,  in  Bnoidywine. 
w*  wfut^d  to  ranew  the  (tatioo't  lioeoM  on  the 
basis,  intaralia.  thai  it  had  violatad  the  hirneM 
doctrine  with  respect  to  its  reiigioas  pragrenuBijig. 
Thafcfore.  the  aisument  of  Mf^lTtiAC  that  It  wm 
patently  aBfeaaonabie  in  this  titnatkn  for  the 
broadcaster  to  be  ooocerned  atxxit  potential 
fainwee  doctrine  Utigation  is  without  meriL 

BCFM  argues  that  the  broadcaster's  (ear  of 
incorriag  the  legal  and  administrative  costs  in 
defending  a  {aimess  doctrine  complaint  is  irrational: 
Therefore,  it  contends  that  die  broadcaster  was  not 
reasonably  inhibited  by  faimees  doctrine 
obligations  and.  consequently,  this  example  is  not 
probative  of  a  "chilling  effect."  BCFM  Reply 
Comments,  supra  nJn  at  87.  We  have  addressed  the 
manner  in  which  legal  and  administrative  costs  can 
resolt  in  a  "chilling  effect"  tupra  at  11  9S-3&  We 
believe,  therefore,  that  BCFM's  asaertioa  also  is 
withoat  merit 

""NAB  Comments,  tupra  n.7g,  App.  VoL.  App.  D 
at  3S-3Q  (Example  No.  27).  In  an  atteaapt  to  disaedit 
this  example.  BCFM  contends  that  the  station 
manager  was  not  reesonatiiy  inhibited  by  fairness 
doctrine  obligations;  it  argvies  that  no  equal  accesa 
for  opposing  views  was  required  and  contends  that 
the  station's  obligatioa  to  provida  reasonable  access 
for  opposing  views  "probably"  would  have  heen 
met  by  its  newt  coverage.  BCFM  Reply  Comments. 
tupra  n.91  at  as.  BCFM  providet  no  tupport  for  its 
assertion  concerning  the  adequacy  of  the  station's 
news  coverage  in  meeting  the  station's  fairness 
doctrine  obligations  on  this  issue.  In  any  event  we 
have  no  basis  for  disregarding  the  station  manager's 
explanation  for  the  reason  for  the  cancellation  of 
the  series. 

'"  NAB  Comments,  tupra  a.79.  App.  VoU  App.  0 
al  S2  (Example  No.  42).  While  acknowledging  that 
this  example  "implies"  that  the  broadcaster's 
cancellation  was  induced  by  the  fsimess  doctrine, 
BCFM  contends  that  the  braodcaster't  actual 
concern  wat  to  avoid  haratsraent  by  extremist 
gpeupt  and  that  this  concern  would  exist  without 
regard  to  fairness  doctrine  obligations.  BCFM  Reply 
Comments,  tupra  n.01  at  S2-63  nja  We  disagree. 
While  s  station  may  have  to  incur  personnel  costs 
In  order  to  respond  generally  to  complaints  t>y  the 
public  in  the  absence  of  the  faimeaa  doctrine,  the 
number  of  compliants— and  consequently  the 
•aoent  of  persoonei  costs    ate  necessarily 
taicreasad  whan  a  statioD  Is  obligatad  to  comply 
with  the  faimese  doctrine:  moreovar.  the  costs 
resulting  from  a  requirement  to  provide  additional 


television  station  invited  a  former  city 
official  to  address  the  issue  of  pay  raises 
for  police  officers  but,  during  the  course 
of  the  interview,  the  former  official  also 
expressed  his  views  on  the  issues  of  pay 
increases  for  firefighters  and  other 
municipal  workers.  Fearing  to  trigger 
additional  fairness  doctrine  obligations, 
the  station  refused  to  air  his  views  on 
these  additional  topics."** 

46.  Equally  or  perhaps  even  more 
disturbing  than  the  self-censorship  of 
individual  broadcasts  is  the  fact  that  the 
avoidance  of  fairness  doctrine  burdens 
has  precipitated  specific  "policies"  on 
the  part  of  broadcast  stations  which 
have  the  direct  effect  of  diminishing,  on 
a  routine  basis,  the  amount  of 
controversial  material  presented  to  the 
public  on  broadcast  stations.  For 
example,  the  owner  of  a  broadcast 
station  and  two  newspapers  regularly 
prints  editorials  in  his  newspapers  but, 
inhibited  by  regulatory  restrictions,  is 
reluctant  to  repeat  the  same  editorials 
on  his  radio  station.  '°* 

Similariy,  the  Meredith  Corporation 
acknowledges  that  one  of  its  television 
stations  has  chosen  '"not  to  editorialize 
on  matters  of  public  importance, 
because  of  its  concern  that  it  does  not 
have  the  resources  necessary  to  seek  out 
and  provide  exposure  to  opposing 
viewpoints  in  all  instances.""" 
Unfortunately,  the  policies  of  these 
stations  are  not  atypical  In  fact  a 
survey  conducted  by  NAB  in  1982  found 
that  only  45  percent  of  responding 
stations  had  presented  editorials  in  the 
preceding  two  years.* '  *  Moreover,  the 
record  reflects  that  even  stations  which 
do  elect  to  editorialize  are  inhibited  by 
fairness  doctrine  requirements. 
According  to  Mr.  Donald  Gale,  News 
Director  of  KSL-AM.  the  regulatory 
burdens  associated  with  the  fairness 
doctrine  were  a  crucial  factor  in  the 
decision  of  his  station  not  to  air  "guest 
editorials."*  •• 


"balanced"  programming  and  the  costs  Incurred  in 
defending  broadcast  decisioiu  dearly  are 
attributable  directly  to  fairness  doctrine  obligatioiu. 

'"Society  of  Professional  Jounialists'  Comments. 
supra  n.97  at  7-*. 

'°*NAfi  Comments,  tupra  n.TB,  App.  VoU  App.  D 
at  SI  (Example  No.  41).  In  iU  Reply  Comments. 
MAP/TRAC  characterize  this  example  as  ",gnorant 
and  meaningless"  but  provide  no  support  for  this 
peiorative  appellation.  MAP/TRAC  Reply 
Comments,  tupra  n.  105  at  2a 

'  *"  Meredith  Comments  tupra  n.103  at  3.  See  alto 
"Comments  of  Arisona  Television  Company." 

' ' '  NAB  Comments,  si^ini  n.7g  at  38.  Moreover, 
in  it  Comments  NAB  describes  an  informal  survey 
conducted  its  the  Northwest  regional  conference 
which  found  at  least  95  percent  of  the  broadcasters, 
inhibited  by  regulatory  concerns,  did  not  speak  out 
on  local  issues.  Id,  App.  VoL,  App.  O  at  52 
(Statement  of  Rev.  )im  NichoUs)  at  52  (Example  Na 
38). 

> ■*  Id..  App.  VoL.  App.  D  at  11  (Example  No.  11). 


47.  Policies  of  stations  that  restrict 
public  issue  programming  are  not 
limited  to  editiorals;  they  extend  to  the 
airing  of  political  advertisements.'  *'  For 
example,  as  a  direct  result  of  fairness 
doctrine  obligations,  CBS  acknowledges 
that  its  owned  and  operated  stations,  as 
a  general  matter,  limit  the  amoimt  of 
time  they  will  sell  both  to  persons 
seeking  to  place  advertisements  relating 
to  ballot  propositions  and  to  political 
parties  attempting  to  purchase 
broadcast  time  outside  of  campaign 
periods.  CBS  states  that  many  of  the 
television  stations  in  four  of  ^e  five 
markets  in  which  those  stations  operate 
also  either  refuse  or  severely  limit  the 
sale  of  time  for  ballot  proposition 
advertising,"*  Ms.  Harriet  Kaplan,  the 
Chief  Executive  Officer  of  Station 
WAYS  and  WROQ-FM  in  Chariotte, 
North  Carolina  states  that  as  a  result  of 
the  regulatory  obligations  associated 
with  the  fairness  doctrine,  "I  do  not 
even  let  our  sales  department  pursue 
political  advertising.  It  is  handled  by  a 
separate  person.  .  .  ."  **•  The  President 
and  General  Manager  of  WNJR  Radio  in 
Union,  New  Jersey  also  testified  that  she 
is  "inclined  to  steer  away  from  [political 
advertisements]  because  of  the 
[regulatory]  problems."***  Similariy, 
Ms.  Karen  Maas,  Vice  President  and 
General  Manager  of  KIUP-AM  and 
KRS]-FM  in  Durango.  Colorado  states 
that  her  stations  "thinks  twice"  about 
covering  state  ballot  and  related 
political  issues.*** 

48.  Moreover,  the  evidence  of  the 
"chilling  effect"  of  the  fairness  doctrine, 
as  applied  to  political  advertisements,  is 
not  limited  to  the  statements  of 
broadcasters.  For  example,  in  its 
comments  the  Class  Packaging  Institute 
("GPI"),  a  trade  association  of  the 
container  glass  industry  which  supports 
the  retention  of  the  fairness  doctrine,'  ** 
recoimts  its  difficulties  in  placing 
advertisements  on  ballot  issues: 

When  various  coalitions  of  whit^  GPI  was 
a  member  have  sought  to  buy  broadcast  time 
for  the  presentation  of  views  on  ballot 
initiatives,  many  broadcasters  have  reftised 
to  consider  their  proposals.  This  refusal 
generally  was  occasioned  not  by  normal 
market  forces  or  broadcaster  bias,  but  by 
broadcaster's  unwillingness  to  assume  the 
rmandal  cost  of  providing  free  response  time. 


' ■*  Sea.  e.g,  FEF Comments,  lupro  aJta  at  84-65. 
'  '♦  CBS  Comments,  tupra  nJB  at  77.  n.*. 
' "  1983  Hearings,  tupra  n.84  at  224. 
"•W. 

"*  NAB  Comments,  tupra  a.79.  App.  Vol..  App.  D 
at  8  (Example  Na  7). 

■ "  The  Glass  Packaging  Institute,  however,  has 
urged  the  Commissioa  to  modify  the  Cullman 
Doctrine.  "Coramants  of  the  Class  Packaging 
Institute"  at  13. 


88  required  by  Cullman.  In  other  instances, 
the  coalitions'  requests  were  met  not  by  a 
broadcaster  refusal  to  sell  time,  but.  instead, 
by  a  rate  purposely  inflated  to  cover  the 
anticipated  cost  of  free  response  time  being 
demanded  by  the  coalitions'  opponents  on 
the  ballot  proposals.  The  result  of  these 
factors  was  that  the  coalitions  found 
themselves  unable  to  purchase  broadcast 
time  within  which  to  address  ballot  issues, 
either  because  of  a  broadcast  licensee's 
refusal  to  sell  time,  or  because  the  time  costs 
were  prohibitive,  both  obstacles  being  the 
result  of  the  broadcasters'  fear  of  resulting 
Cullman  obligations.'** 

Similarly,  in  its  comments,  the  National 
Rifle  Association  of  America  ("NRA"), 
an  organization  which  has  also  urged 
the  Commission  to  retain  the  fairness 
doctrine,  doctmiented  its  difTiculties  in 
placing  advertisements  on  ballot 
propositions.  Like  the  GPI,  the  NRA 
attributed  the  reluctance  of  broadcasters 
to  accept  these  advertisements  on  the 
fact  that  their  acceptance  would  subject 
broadcasters  to  the  responsive 
requirements  of  the  fairness  doctrine.**" 

49.  The  most  compelling  evidence  of 
the  existence  of  a  "chilling  effect"  with 
respect  to  ballot  advertising  is  presented 
in  the  Comments  of  the  Public  Media 
Center  ("PMC"),  an  organization  which, 
as  noted  above,** •  is  actively  involved 
in  prosecuting  complaints  undtit  the 
fairness  doctrine.  In  its  Comments.  PMC 
vividly  illustrates  the  manner  in  which  a 
complainant  can  successfully  pressure 
broadcasters  into  refusing  to  sell 
advertising  on  ballot  issues.  For 
example,  PMC  recoimts  the  tactics  of  a 
pro-bottle  bill  coalition  as  follows: 

Ads  opposing  the  beverage  deposit — 
sponsored  by  an  industry  front  group  ...  hit 
the  air  in  early  August.  Within  ten  days,  (the 
pro-bottle  bill  coalition]  sent  a  letter  to  all  500 
California  stations  asking  for  a  2  to  1  ratio  in 
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"•  W  at  11-12.  In  Cullman  Broadcasting  Ox,  40 
FCC  578  (1983).  we  slated  that:  "Where  the  licensee 
has  chosen  (o  broadcait  a  sponsored  program 
which  for  llie  first  time  presents  one  side  of  a 
controversial  Issue,  has  not  presented  (or  does  not 
plan  to  present)  contrasting  viewpoints  in  other 
programming,  and  has  been  unable  to  obtain  paid 
sponsorship  for  the  appropriate  presentation  of  the 
opposing  viewpoint  or  viewpoints,  he  cannot  reject 
a  presentation  otherwise  suitable  to  the  licensee  — 
and  thus  leave  the  public  uninformed  —  on  the 
ground  that  he  cannot  obtain  paid  sponsorship  for 
that  presentation."  Id.  at  577  (emphasis  in  original). 

'">  In  its  Comments,  the  NRA  stated  that:  "In 
attempting  to  address  controversial  issues, 
including  ballot  propositions  affecting  the  Second 
Amendment,  ad  hoc  organizations  formed  by  local 
firearms  owners  and  other  citizens  often  have  been 
faced  with  a  broadcast  licensee  who  has  elected  to 
exercise  its  right  to  refuse  all  advocacy  advertising. 
Invariably,  this  refus.il  is  based  ...   on  an 
unwillingness  of  the  broadcast  licensee  to  risk  the 
imposition  of  the  financial  penalty  inherent  In  the 
Cullman  obligation  to  Invade  its  limited  stock  of 
commercial  time  in  order  to  provide  free  response 
time  to  opponents  on  the  Issue."  "Comments  of  the 
National  Rifle  Association  of  America"  at  32-33. 

"  • '  See  n.73,  supra. 


free  spot  time.  /77»e  coalition}  urged 
broadcasters  to  refuse  to  sell  time  and 
therefore  avoid  a  fairness  situation  at  all. '  »• 

The  majority  of  the  California  stations 
followed  the  coalition's  exortation.  Less 
than  one-third  of  the  stations  contacted 
by  the  coalition  sold  ballot  adveitising 
to  the  industry  group. ••• 

50.  Similarly.  PMC  describes  the 
successful  invocation  of  the  fairness 
doctrine  by  anti-smoking  group  in  order 
to  pressure  broadcasters  into  refusing  to 
sell  advertising  time  to  their  opponents. 
PMC  recoimts  that  the  anti-smoking 
group: 

.  .  .  mailed  "pre-emptive"  letters  to  every 
local  broadcast  station,  remarking  on  the 
upcoming  vote  and  asldng  to  be  notified  as 
soon  ai  the  tobacco  industry  bought 
airtime.  .  .  .  fTJen  Miami  stations,  seeking  to 
avoid  [the  group  'sj  predictable  demands, 
simply  refused  to  sell  time  to  the  industry 
front.*** 

As  a  c'onsequence.  the  public  was 
denied  information  on  a  matter  of 
important  local  concern. 

51.  In  addition  to  political 
advertisements,  the  record  reflects  that 
the  onerous  requirements  associated 
with  the  fairness  doctrine  have  resulted 
in  the  widespread  practice  of  many 
broadcasters  to  refuse  to  air  any  pubUc 
issue  advertisements.  For  example,  one 
broadcaster  employed  by  a  large 
television  station  states  that  his  station 
and  six  others  imder  common  ownership 

hhave  a  "company  pohcy"  not  to  accept 
issue  advertising.***  A  number  of  trade 
associations  have  also  documented  that 
broadcast  licensees,  inhibited  by  the 
requirements  of  the  fairness  doctrine, 
have  refused  to  air  issue-oriented 
advertisements.  The  comments  of  the 
American  Association  of  Advertising 
Agencies  are  illustrative: 

Many  large  corporations,  consistent  with  a 
special  expertise  or  interest  in  a  specific 
public  policy  or  issue,  occasionally  approach 
the  broadcast  media  seeking  to  purchase  air 
time  for  dissemination  of  public  interest 
advertisements.  .  .  .  (BJroadcast  licensees 
have  regularly  rejected  offers  for  such 
advertisements — not  because  of  some  defect 
in  the  ads  themselves,  but  rather  because  the 
Fairness  Doctrine  requires  broadcasters 
carrying  paid  public  interest  advertisements 


to  carry  opposing  viewpoints  as  weD— even  if 
no  one  steps  forward  to  pay  for  them.'" 

Similarly,  the  Association  of  National 
Advertisers,  a  trade  association 
composed  of  companies  which  employ 
advertising  in  the  marketing  of  goods 
and  services  to  the  public,  documents 
that  its  members  wish  to  present  their 
views  on  issues  of  public  controversy 
but  are  often  "frustrated  by  rejections  at 
the  hands  of  broadcast  licensees  who 
claim  that  to  accept  such  paid 
commtmications  will  subject  them  to 
onerous  balancing  obligations  because 
of  the  Fairness  Doctrine.  .  .  .'*•■' 

52.  The  inhibiting  effect  of  die  fairness 
doctrine  on  the  presentation  of  issue- 
oriented  advertising  is  vividly  illustrated 
in  the  comments  of  MobU  Corporation, 
another  party  who  actively  supports  the 
retention  of  the  fairness  doctrine. 
Relying  on  its  "considerable  experience" 
in  this  area,  Mobil  recoimts  that  it  has 
been  thwarted  in  its  efforts  to  provide 
the  public  with  its  side  of  public  issue  as 
a  result  of  "the  broadcasters'  outright 
refusal  to  permit  the  presentation  of 
conflicting  views  on  particular  issues  of 
public  importance."***  In  stark  contrast 
to  this  experience,  Mobil  states  that  the 
"print  media  has  been  willing  to  sell 
space  for  Mobil  to  present  its  view*,  and 
has  never  disagreed  with  the  substance 
or  placement  of  materials.  .  .  .'*•*• 
While  Mobil  itself  does  not  attribute  its 
difference  in  treatment  to  the  regnlatoiy 
burdens  associated  with  complying  widi 
the  requirements  of  the  fwimffST 
doctrine,  evidence  in  the  record,  wfaicii 
we  find  persuasive.  Indicates  that  the 
refusal  of  many  broadcasters  to  air 
Mobil's  advertisements  was  in  fact 
based  upon  a  concern  that  the 
commercial  wotild  trigger  requests  for 
the  broadcast  of  responsive  viewpoints 
imder  the  fairness  doctrine.*** 


■**  PMC  Comments,  supra  n.73  at  28  (emphasis 
added). 

'"See  id 

'**  Id.  at  18-17  (emphasU  added). 

"*  NAB  Comments,  supra  n.79.  App.  VoL.  App.  D 
at  11  [Example  No.  10).  Similarly,  as  noted  by  the 
United  States  Court  of  Appeals  in  Maier  v.  FCC  735 
F.2d  220,  234  n.l9  (7th  Cir.  1964).  WTMJ-TV.  a 
broadcast  station  in  Milwaukee,  Wisconsin  has  a 
"station  policy  that  '(t]ime  is  not  sold  for  the 
discussion  of  controversial  issues.'  " 


***  "Comments  of  the  American  Associatiaa  «f 
Advertismg  Agencies  in  Furtherance  of  the 
Commission's  Inquiry  to  Support  Repaal  of  tlie 
Fairness  Doctrine"  at  3-4  (emphasia  in  origtaial).  See 
also  "Comments  of  the  American  AdvertialHg 
Federation";  "Comments  of  the  AssociatlaB  of 
National  Advertisers  Inc."  (hereinafter  dtad  as 
"ANA  Comments").  See  alto  NAB  Comments,  mipm 
n.79.  App.  VoL.  App.  D  at  30-31  (Example  Na  0\. 

'"  ANA  Comments,  supra  niae  at  2 

■  *•  "Comments  of  Mobil  Corporation."  at  3-4 
(hereinafter  cited  as  "Mobil  Corp.  Coouaenls"). 

«»•/<!  at  4. 

'**  NAB  Comments,  iupra  ilTS,  App.  VoL  App.  D  ' 
at  80  (Example  No.  40). 

■ ' '  See,  e.g..  Brent  Buell.  S7  FCC  2d  56.  S7  (UM). 
As  we  stated  in  our  }9~4  Fairness  Report,  "Uit  mml 
fairness  complaint  does  not  involva  an  allafsUiM 
that  the  licensee  has  not  devoted  sufBcieBt  tmm  to 
the  discussion  of  public  issues."  1974  Fairness 
Report,  46  FCC  2d  at  la  Indeed,  on  only  ooa 
occasion  have  we  determined  that  the  bcenaea 
acted  unreasonably  in  failing  to  cover  a  specific 
controversial  issue  of  paramount  importance  to  lb* 
community.  Representative  Patsy  Mink  SS  FCC  Sd 
987  (1978). 
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53.  Further  evidence  of  the 
demonstrable  inhibiting  effect  of  the 
fairness  doctrine  is  documented  by  our 
own  administrative  decisions.  Except  in 
extremely  rare  situations,  a  licensee  is 
not  challenged  under  the  fairness 
doctrine  for  a  failure  to  air  a  specific 
controversial  issue  of  importance  to  the 
community;'"  rather,  the  typical 
fairness  doctrine  case  addresses 
whether  the  licensee  provided  overall 
balanced  coverage  with  respect  to  those 
issues  which,  in  its  discretion,  it  chose 
to  present.  As  a  consequence,  in  those 
instances  in  which  we  determined  that 
the  Ucensee  failed  to  broadcast  a 
sufficient  amount  of  responsive 
programming  which  is  mandated  under 
the  second  prong  of  the  fairness 
doctrine,  we  have  imposed  sanctions — 
including  the  ultimate  penalty  of  non- 
renewal— upon  broadcasters  who  have 
actually  provided  large  amounts  of 
controversial  issue  programming.  With 
respect  to  these  broadcasters,  the 
anomalous  result  of  enforcing  the 
second  prong  of  the  fairness  doctrine  is 
to  inhibit  or  silence  licensees  who  make 
significant  contributions  to  the 
marketplace  of  ideas.*'* 

54.  Brandywine-Main  Line  Radio  Inc., 
•"  a  case  involving  the  hcense  renewal 
of  WXUR,  is  a  vivid  illustration  of  the 
way  in  which  application  of  the  fairness 
doctrine  has  operated  to  stifle 
controversial  issue  programming.  The 
uncontroverted  evidence  of  that  case 
demonstrated  that  "controversial  issue 
programming  was  a  substantial  part  of 
WXUR's  total  programming"  »'*  during 
its  term  of  license.  The  Commission  also 
found  that  the  station  did  provide  some 
coverage  of  opposing  viewpoints,  but 
the  Commission  determined  that  the 
station  did  not  satisfy  the  requirement  of 
overall  balance  in  its  public  issue 
programming,  as  "those  holding 


viewpoints  contrary  to  those  of  the 
moderator  were  forced  to  give  their 
views  in  an  antagonistic  setting."  •••  As 
a  consequence,  the  Commission  refused 
to  renew  the  license  of  WXUR. 

55.  The  Commission's  decision  in  that 
case  had  the  direct  result  of  reducing  the 
amount  of  controversial  issue 
programming  available  to  the  public. 
Chief  Judge  David  Bazelon,  in  dissent  to 
the  Court  of  Appeals'  affirmance,  stated 
that  WXUR  was: 

a  radio  station  devoted  to  speaking  out  and 
stirring  debate  on  controversial  issues.  The 
station  .  .  .  propogate(d]  a  viewpoint  which 
was  not  being  heard  in  the  greater 
Philadelphia  area.  The  record  is  clear  that 
through  its  Interview  and  call-in  shows  it  did 
offer  a  variety  of  opinions  on  a  broad  range 
of  public  issues,  and  that  it  never  refused  to 
lend  its  broadcast  facilities  to  spokesman  of 
conflicting  viewpoints.  .  .  . 

The  Commission's  .  .  .  decision,  has 
removed  WXUR  from  the  air.  This  has 
deprived  the  Ustening  public  not  only  of  a 
viewpoint  but  also  of  robust  debate  on 
innumerable  controversial  issues.  It  is 
beyond  dispute  that  the  public  has  lost 
access  to  information  and  ideas.  This  is  not  a 
loss  to  be  taken  lightly,  however  unpopular  or 
disruptive  we  might  judge  these  ideas  to 
be.'»« 

5G.  A  number  of  parties  characterize 
the  statements  made  by  broadcasters 
that  document  the  existence  of  "chilling 
effect"  as  mere  "self-serving"  utterances 
to  which  the  Commission  should  accord 
little  probative  value."'  Because  these 
broadcasters  at  most  merely  recount 
their  "personal  beliefs  about  the  effect 


'*•  In  making  this  assertion,  we  do  not — and 
cannot — pass  judgment  on  the  wisdom  or  propriety 
of  the  viewpoints  expressed.  Indeed,  the 
Commission  may  conclude  that  a  licensee  makes  a 
significant  contribution  to  the  marketplace  of  ideas, 
even  though  the  Commission — or  a  majority  of  the 
public — may  disagree  or  even  abhor  the  opinioiu 
expressed  by  the  licensee.  As  the  United  States 
Supreme  Court  has  stated,  "it  is  ■  central  tenet  of 
the  First  Amendment  that  the  government  must 
remain  neutral  in  the  marketplace  of  ideas."  FCC  v. 
Pocifica  Foundation.  43a  U.S.  728.  745-46  (1978).  The 
presentation  of  diverse  viewpoints  on  controversial 
issues  of  public  importance  enables  members  of  the 
public  rather  than  any  governmental  entity,  to 
accept  or  reject  the  different  attitudes  and 
viewpoints:  the  exposure  to  the  marketplace  of 
ideas,  therefore,  provides  the  public  with  the  means 
to  understand  the  vital  issues  of  the  day. 

' "  Brandywine-Main  Line  Radio  Inc.,  supra  n.75. 

'"  Id..  24  FCC  2d  at  22.  Indeed,  the  Initial 
Decition  noted  that: 


'•*  Brandywine-Main  Line  Radio,  Inc.,  24  FCC  2d 
at  23. 
In  the  broad  perspective  of  this  record,  it  it 
almost  inconceivable  that  any  station  could  have 
broadcast  more  variegated  opinions  upon  to 
many  Issues  than  WXUR.  .  .  .  The  multitudinous 
teat  of  opinion  were  navigated  in  what  seemed 
to  be  a  breathtaking  course  and  this,  indeed,  waa 
a  main  caute  of  the  itation't  difTiculties — not 
that  it  wat  narrowly  partisan  but  that  it  sought 
and  received  too  much  controversy. 

There  is  a  strange  irony  In  the  fact  that  WXUR 
has  attempted  to  do  what  broadcasters  have 
l>een  exorted  to  do  and  that  is  to  offer  vigorous 
discussion  of  controversial  issues.  The  station 
has,  in  fact  presented  such  discussion  in  about 
the  same  degree  that  most  stations  offisr 
entertainment 

Brandywine-Main  Line  Radio  Inc.,  24  FCC  2d  42, 
130-131  (1970).  rev'd,  24  FCC  2d  18  (1970).  recon. 
denied,  Z7  FCC  2d  565  (1971),  offd.  473  F  2d  16 
(DC.  Cir.  1972).  cert,  denied.  412  U.S.  922  (1973). 
(Initial  Decision  of  Hearing  Examiner  H.  Cifford 
Irion)  (emphasis  added). 

'*•  Brandywine-Main  Line  Radio.  Inc.  v.  FCC.  473 
F.2d  16,  70  (D.C.  Cir.  1972),  cert,  denied,  412  U.S.  922 
(1973)  (Bazelon.  C.).,  dissenting)  (emphasis  omitted). 

'•'  See,  e.g.,  "Reply  Comments  of  the  American 
Civil  Liberties  Union"  at  9  [hereinafter  cited  as 
"ACLU  Reply  Comments");  MAP/TRAC  Reply 
Comments,  supra  n.l05  at  36. 


of  the  Doctrine  on  programming 
practices,"  "*  these  parties  argue  that 
their  statements  do  not  substantiate  the 
proposition  that  the  overall  effect  of  the 
fairness  doctrine  is  to  inhibit  the 
presentation  of  controversial  issues  of 
public  importance. 

57.  We  disagree.  Because  the 
existence  of  a  "chilling  effect"  is  a 
subjective  perception,  the  statements  of 
broadcasters  who  are  personally  subject 
to  its  requirements  on  a  daily  basis  are 
able  to  present  some  of  the  best 
evidence  on  whether  or  not  the  doctrine, 
in  operation,  inhibits  the  presentation  of 
controversial  issues  of  public 
importance.  We  also  believe  that  this 
evidence  is  more  probative  than  the 
statements  of  persons  who,  by 
necessity,  have  to  second-guess  the 
broadcaster's  state  of  mind. 

58.  In  addition,  we  reject  the 
proposition  that  the  evidentiary  value  of 
these  statements  is  undercut  by  their 
alleged  "self  serving"  nature.  A 
statement  by  a  broadcaster  that  he  or 
she  is  inhibited  from  presenting 
controversial  issues  of  public 
importance  is,  in  a  very  real  sense,  an 
admission  against  interest.  Such  a 
statement  may  constitute  an 
ackiiowlcilgement  that  the  broadcaster 
may  not  be  abiding  by  the  highest 
standards  of  professional  journalism, 
thereby  potentially  diminishing  his  or 
her  standing  in  the  profession.  In 
addition,  it  could  create  potential 
regulatory  problems  for  the 
broadcaster.*"  Further,  while  it  is  true 
that  these  statements  evidencing  a 
"chilling  effect"  are  "self-serving"  in  the 
sense  that  the  broadcasters  who  made 
them  have  a  direct  interest  in  the 
outcome  of  this  proceedings,  the 
identical  charge  could  be  leveled  against 
every  statement  of  every  commenting 
party.  We  have  never  held  that  the 
evidence  of  interested  parties  lack 
probity;  indeed,  were  we  to  adopt  such  a 
rule  it  would  be  virtually  impossible  for 
us  to  come  to  any  conclusions  about  any 
issues  raised  in  this  proceeding. 

59.  Some  parties  to  this  proceeding 
attempt  to  support  the  absence  of  a 
"chilling  effect"  by  asserting  that  most 


"*  See  ACLU  Reply  Commentt,  supra  n.l37  at  10. 

***  The  United  States  Supreme  Court  has  stated 
that  "if  present  licensees  should  suddenly  prove 
timorous  [in  presenting  controversial  issues  of 
public  importance],  the  Commission  is  not 
powerless  (to  redress  the  tituatton]."  Red  Lion 
Broadcasting  Co.  v.  FCC,  395  U.S.  at  391.  In  light  of 
thit  judicial  warning,  a  licensee  may  believe  it 
imprudent  to  acknowledge  that  it  has  in  fact  been 
timorous,  thereby  inviting  potential  regulatory 
htigation. 
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broadcasters  either  support  the  doctrine 
or  at  a  minimum  deny  that  it  inhibits 
their  speech.  »*«  We  find  this  argument 
to  be  unpersuasive.  Virtually  all 
broadcasters  or  their  trade  associations 
which  commented  on  this  issue  took  the 
position  that  the  fairness  doctrine 
operates  as  a  significant  deterrent  to  the 
presentation  of  controversial  issues  of 
public  importance.'*'  There  wa»only 
one  broadcaster  on  the  record  of  this 
proceeding  which  voiced  its  support  for 
the  fairness  doctrine  as  a  matter  of 
policy.'**  Moreover,  the  second-hand 
accounts  of  support  of  the  doctrine  by 
broadcasters  that  are  contained  in  the 
pleadings  of  some  proponents  of  the 
doctrine  are  directly  contradicted  by  the 
statements  of  the  broadcasters 
themselves  in  this  proceeding.'*' 
Furthermore,  we  do  not  believe  that  the 
isolated  representations  of  some 
broadcasters  to  the  effect  that  the 
doctrine  does  not  have  any  effect  on  the 
type,  frequency  or  duration  of  the 
controversial  viewpoints  they  air  are 
probative  of  an  absence  of  chilling  effect 
within  the  industry  as  a  whole:  the  fact 
that  some  broadcasters  may  not  be 


'*•  See.  e.g.,  BCFM  Reply  CommenU,  tupra  ilOT 
at  SO-M:  PMC  Cominents.  lupra  n.73  at  7-8. 

'*'  See,  e.g.  "Conwieat*  [of  National  Radio 
Broadcasten  Aaaociationj  on  Reatfeasmenl  of  the 
Fairness  Doctrine,"  at  &  NAB  Comments,  tupra 
n.79,  App.  Vol.,  App.  D;  "Joint  CommenU  of  Radio- 
Television  News  Directors  Association"  at  8O-0B; 
CBS  Cominents.  tupra  n.83  at  70-ftB;  NBC 
Comments,  tupra  rM  at  »-S2:  Tribune  Comment*. 
supra  n.7B  at  8. 

'*•  "Comments  of  Croup  W  (Westinghouse 
Broadcasting  ft  Cable  Co.)"  at  6-7  (hereinafter  cited 
as  "Group  W  Comments"). 

***  For  example,  in  its  Reply  Comments,  BCFM 
contends  that  it  "is  not  the  case"  that  "a  majority  of 
>  licensees,  or  at  least  the  major  networks. .  .  . 
oppose  the  [faimessj  doctrine."  BCFM  Reply 
Comments,  supra  n.91  at  50.  It  stales  further  that 
"NBC,  CBS  and  ABC  do  not  share  NAB's  view  that 
the  doctrine  inhibits  their  speech."  Id.  at  60-51. 
'    Based  upon  the  pleadings  submitted  by 
broadcasters  in  this  proceeding,  these 
representations  appear  erroneous.  As  noted  above, 
the  record  reflects  that  the  overwhelming  majority 
of  broadcasters  participating  in  this  inquiry  oppose 
retention  of  the  fairness  doctrine.  Moreover,  with 
respect  to  the  networks.  NBC  and  CBS  filed  lengthy 
comments  in  this  proceeding  urging  the  Commission 
to  eliminate  the  doctrine:  one  reason  that  these 
parties  took  this  position  was  that  they  perceived 
the  doctrine  to  have  a  chilling  effect  upon  the 
speech  of  broadcaster*.  NBC  Comments,  tupra  n.80 
at  8-0:  CBS  Comments,  supra  n.83  at  70-77. 
Furthermore,  expressing  the  view  that  the  total 
repeal  of  the  fairness  doctrine  is  a  long  term  goal, 
ABC  urged  the  Commission  to  adopt  proposals  for 
"major  overhaul  of  the  fairness  doctrine"  to  "further 
enhance  the  First  Amendment  rights  of  broadcast 
journalist*.  "Reply  Comments  of  American 
Broadcasting  Companies,  Ina"  at  5.  Indeed,  BCFM 
actually  characterizes  ABC's  proposals  as  designed 
"to  exempt  broadcasters  from  every  meaningful 
obligation  under  the  fairness  doctrine. .  .  ."  BCFM 
Reply  Comments,  tupra  n.91  at  74.  It  i*  clear, 
therefore,  that  the  statement  of  the  networks  in  the 
record  of  this  proceeding  are  directly  at  odds  with 
BCFM's  representation  that  these  parties  support 
the  fairness  doctrine. 


inhibited  in  the  presentation  of 
controversial  issues  of  public 
importance  does  not  prove  that 
broadcasters  in  general  are  similarly 
uninhibited 

60.  Some  parties  assert  that  any 
inhibiting  effect  of  the  fairness  doctrine 
is  not  attributable  to  the  actual 
requirements  of  the  doctrine  itself  but 
rather  to  the  misperception  of 
broadcasters  as  to  their  precise 
obligations  imder  the  doctrine.  These 
commenters  contend  that  broadcasters 
are  not  inhibited  by  the  fear  of  incurring 
fairness  doctrine  obligations  unless 
regulatory  requirements  in  fact  attach  to 
their  programming.'**  However, 
broadcasters  are  not  lawyers.  A 
broadcaster  may  be  uncertain  as  to  the 
precise  boundaries  of  our  detailed  and 
complex  regulatory  scheme'**  or  may 
be  imcertain  as  to  whether  he  or  she  will 
be  able  to  convince  us,  in  the  course  of 
fairness  doctrine  litigation,  that  the 
station's  overall  programming  complies 
with  our  regulatory  requirements.  As  a 
consequence,  a  broadcaster,  in  order  to 
avoid  even  the  possibility  of  litigation, 
may  be  deterred  from  airing  material 
even  though  the  Commission,  after 
hearing  all  the  evidence,  would  have 
concluded  that  the  program  did  not 
trigger  fairness  doctrine  obligations.'** 
Indeed,  the  imcertainty  as  to  whether  or 
not  a  broadcast  contains  information 
which  rises  to  the  level  of  a 
controversial  issue  of  public  importance 
may  itself  have  an  inhibiting  effect.'** 


•♦♦  See,  e.g..  BCFM  Reply  CommenU.  tupra  ii.91 
at  66-68;  MAP/TRAC  Reply  Comment*,  tt^ra  0.105 
at  38-40. 

***  The  regulatory  requiremenU  associated  wrlth 
the  fairness  doctrine  are  not  as  clear  and 
unambiguous  as  the  parties  making  this  argument 
would  have  us  believe.  A*  noted  in  n.:10S  tupra 
BCFM  argued  that  it  was  patently  absurd  for  a 
broadcaster  to  decide  not  to  air  a  series  on  religious 
culu  on  the  basis  that  the  series  would  trigger 
fairness  doctrine  obligations  because  religiou* 
matters  are  clearty  beyond  the  scope  of  the  fairness 
doctrine.  Yet.  contrary  to  BCFM's  assertions,  we 
have  afflrmatlvely  stated  that  matters  of  religious 
doctrine,  in  appropriate  circumstances,  could 
precipitate  fairness  doctrine  obligations.  See  n.l05. 
supra:  Brandywine  Main-Line  Radio,  Inc.  27  FCC 
Zd  at  570. 

■**  As  the  United  States  Supreme  Court  has 
stated:  "The  man  who  knows  that  he  must  bring 
forth  proof  and  persuade  another  of  the  lawfulness 
of  his  conduct  necessarily  must  steer  far  wider  of 
the  unlawful  zone.  .  .  .  "This  is  especially  to  be 
feared  when  the  complexity  of  the  proofs  and  the 
generality  of  the  standards  applied  provide  but 
shifting  sands  on  which  the  litigant  must  maintain 
his  position." 

'**  We  have  traditionally  recognized  that  "Out 
of  the  most  difRcult  problems  involved  in  the 
administration  of  the  fairness  doctrine  is  the 
determination  of  the  tpecific  issue  or  issues  raised 
by  a  particular  program,  lliose  would  seem  to  be  a 
simple  Usk.  but  in  many  cases  it  t*  not". 

Speiser  v.  Randall.  357  U.S.  513.  528  (19S8) 
(citation  omitted).  See  alto  New  York  Timet  Co.  v. 
Sullivan,  376  U.S.  at  279.  See  generally  Central 


In  any  event,  it  is  the  fact  of 
deterrence — not  whether  or  not  the 
Commission,  in  making  an  adjudicatocy 
determination  on  the  substantive  law 
would  in  fact  find  a  fairness  doctrin* 
obligation — ^w^ch  is  relevant  in 
ascertaining  the  existence  of  a  chilling 
effect  As  the  United  States  Court  of 
Appeals  stated: 

In  seeking  to  identify  the  «*itHfn 
effect  .  .  .  our  ultimate  coooem  is  not  so 
much  with  what  gcvemment  officials  will 
actually  do,  but  ivith  how  reasooabia 
broadcasters  will  perceive  regulatioDS.  and 
with  the  likelihood  they  will  censor 
themselves  to  avoid  ofBdal  pressare  and 
regulatipn.'* 

61.  A  number  of  commenters  ai^goe 
that  there  is  no  inhibiting  effect  because 
the  Commission  has  been  careful  to 
administer  the  fairness  doctrine  in  a 
manner  which  attenuates  the  regulatofy 
burdens  on  broadcasters.'** It  is  true 
that  we  have  enforced  the  doctrine  with 
a  view  toward  minimizing  editorial 
intrusion  on  broadcast  )ouraalists.''*But 


Intelligence  Agency  against  Aittericaa  Broodcaetins 
Companiet.  Inc.  No.  1862  (releMed  laa.  1&  tSK). 
application  for  review  denied  PCX  No.  tt-9H 
(adopted  July  IZ.  1965). 

1974  Faimet  Report.  48  FCC  2d  at  12  (emphasis 
in  original).  As  Chief  fudge  |.  Skalljr  Wrifbt  of  the 
United  SUtes  Court  of  AppMl*  stated,  "iasas 
ambiguity  in  the  faimeaa  doctrine  cjuiile»t  is  a 
certainty  to  lessen  the  free  Bow  of  Infiwwttsw 
favored  by  the  First  Amendment  and  is  tharafon 
unacceptable."  American  Security  CoaacO 
Education  FoundatioB  v.  FCC.  607  t2d  at  4SS  Q. 
Skelly  Wright  C).  coDCunring).  In  anfcmint  *• 
fairness  doctrine,  we  are  required,  inter  alia.  Is 
determine  whether  or  not  issues  are  "pubikty 
important"  "controversial"  etc  Because  om 
experience  indicates  that  identifying  and 
characterizing  issue*  is  inherently  sabjtUsn.  issna 
ambiguity  under  the  faimesa  do^iina  wdbtmm    ■ 
appears  unavoidable. 

'**  (Community-Service  Broadcasting  of  Mid- 
America.  Inc.  V.  FCC  583  F  2d  at  1116 

"*See.  e.g..  Mobil  Corp.  CommenU  tupra  B.USat 
25-30:  MAP/TRAC  CommenU  tupra  aX  at  ISS-Ul. 

'**  1974  Faimett  Report  tapro  oJ.  Historically 
we  have  been  concerned  over  tlie  daiigi  lUMS 
potential  of  the  faimes*  doctrine  to  chili  Ike  i 
of  broadcaster*.  Consequently,  in  enforcint  the 
doctrine  we  have  adopted  a  number  of  |MiiiwlMal 
rules  in  an  attempt  to  attenuate  the  introsian  an  Ik 
editorial  freedom  of  broadcast  journalist*.  U.  For 
example,  the  Commi**ion.  a*  a  conditioo  ptecsdsn 
to  filing  a  faime**  doctrine  complaint  requires  a 
viewer  or  bitener  to  first  present  hU  or  her 
grievance  to  the  broadcaater.  See.  e^-  Americam 
Security  Council  Education  Foundation  v.  PCd  SB 
F.2d  at  445.  We  have  also  requirad  a  person  I 
fairness  doctrine  complaint  to  estal>liiBii  a  f 
facie  case.  See.  e.g..  Memorandum  Opinioti  aad 
Order  on  Reconsideration  of  the  Faimam  Doetrmm 
Report  in  Docket  No  19260  58  FCC  2d  801.  888 
(1978).  Afpd  tub  nom.  National  Citizens  CommiOm 
for  Broadcasting  v.  FCC.  567  Fid  1085  (D.C  Or. 
1977),  cert  denied,  436  U.S.  926  (1978).  Americam 
Security  Council  Education  Foundation  v.  PCCW7 
F.2d  at  447.  In  addition,  in  Implementing  the 
doctrine,  we  have  traditionally  accorded  a 
significant  amount  of  discretion  to  broadcaaters  in 
the  aelection  of  the  i*sue*.  the  manner  of  nnveraBi, 
the  appropriate  spotiespersons,  and  the  mmamt  «f 
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!  'le  record  in  this  proceeding  has 
convinced  us  that  the  fairness  doctrine 
generally  operates  to  inhibit  the 
]  resentation  of  controversial  issues  of 
public  importance  on  the  airwaves. 
Because  the  inhibiting  effect  is  an 
inevitable  result  of  the  substantive  rule 
i  'self,  even  carefully  crafted 
implementing  mechanisms  have  not 
been  successful  in  preventing  the 
fairness  doctrine  from  operating  to  deter 
broadcasters  from  airing  important  and 
controversial  issues.  The  mere  fact  'hat 
a  more  intrusive  implementing  approach 
might  result  in  even  greater  restrictions 
on  the  editorial  discretion  of 
broadcasters  does  not  negate  the  ' 
existence  of  a  demonstrable  "chilling 
effect"  under  the  present  regulatory 
scheme. 

62.  Furthermore,  noting  that  the 
Commission  only  forwards  a  small 
amount  of  complaints  it  receives  to 
broadcasters  for  justification,  several 
fairness  doctrine  proponents  assert  that 
Commission  fails  to  enforce  its  rules 
and,  consequently,  broadcasters  are  not 
reasonably  deterred  from  airing 
controversial  issues  of  public 
importance  by  operation  of  the  fairness 
doctrine.  We  disagree.  While  it  is  true 
that  we  do  not  often  determine,  after 
review  of  a  fairness  doctrine  complaint, 
that  it  is  appropriate  for  us  to  request 
the  broadcaster  to  explain  how  its 
programming  comporis  with  the  fairness 
doctrine."'  this  fact  merely 
demonstrates  that  the  vast  majority  of 
fairness  doctrine  complaints  we  receive 
lack  colorable  validity.  Instead  of  the 
improper  action  ascribed  by  some 
commenters,  we  believe  that  the  paucity 
of  actionable  fairness  doctrine 
complaints  is  probative  of  the  fact  that 
most  licensees  comply  with  the  fairness 
doctrine. 

63.  In  addition,  several  supporters  of 
the  retention  of  the  fairness  doctrine 
argue  that  the  record  in  this  proceeding 
provides  inadequate  support  of  a 
"chilling  effect"  on  the  grounds  that  the 
NAB,  in  the  appendix  to  its  comments, 
"merely"  provided  45  examples  of  the 
way  in  which  the  fairness  doctrine  chills 
broadcasters'  speech.  These  parties 
contend  that  the  allegedly  small  number 
of  examples  are  "wholly  insufficient  to 
suggest  that  the  fairness  doctrine  has 
any  inherent  chilling  effect  on 
broadcasters."  "* 


time  devoted  to  a  specific  matter.  See  1974  Fairness 
Report  48  FCC  2d  at  la  See  also  Applicability  of 
the  Faintest  Doctrine  in  the  Handling  of 
ControverisaJ  Issues  of  Public  Importance.  40  FCC 
see  (1964). 

"•'  See.  e.g..  American  Security  Council  Education 
Foundation  v.  FCC  607  F.2d  at  447. 

■**MAP/TRAC  Reply  Comment*,  supra  alOS  at 
29.  See  also  "Reply  Commenta  of  the  ijnited  State* 


64.  We  find  that  this  contention  lacks 
merit  for  several  reasons.  First,  the 
evidentiary  support  for  our  conclusion 
concerning  the  existence  of  a  "chilling 
efi^ect"  is  based,  inter  alia,  on  the 
pleadings  of  numerous  parties,  including 
individual  broadcasters,  corporations, 
industry  groups,  trade  associations,  non- 
profit corporations  as  well  as  the 
comments  of  the  NAB.  Second,  even  if 
the  evidence  of  record  were  limited  to 
the  45  examples  contained  in  the 
appendix  to  NAB's  comments — which  it 
is  not — we  do  not  believe  that  45 
examples  of  chill  can  be  discounted  on 
the  grounds  that  they  are  merely 
isolated  incidents  that  are 
unrepresentative  of  the  industry  as  a 
whole.  This  is  particularly  true  in  light  of 
the  fact  that  as  noted  above,  an 
admission  by  a  broadcaster  that  the 
fairness  doctrine  inhibits  the 
presentation  of  controversial  issues 
could  be  construed  as  involving  a 
potential  rule  violation  which 
broadcasters  may  be  reluctant  to 
acknowledge,  especially  in  the  record  of 
the  licensing  regulatory  agency.  '*• 

65.  In  addition,  several  parties 
challenge  some  of  NAB's  examples  on 
the  grounds  that  they  involve 
application  of  the  personal  attack  or 
political  editorializing  rule. '"Noting 
that  these  specific  applications  of  the 
fairness  doctrine  are  the  subject  of  a 
separate  rulemaking,'^  they  assert  that 


CathoUc  Conference"  at  B  [hereinafter  dted  aa 
"USCC  Reply  Commenta"]. 

'"Contending  that  tome  of  the  examples  dted  by 
NAB  are  overly  vague,  anonymous,  or  otherwise  fail 
to  demonstrate  that  the  fairness  doctrine  in 
actuality  inhibits  the  presentation  of  controversial 
issues  of  public  importance,  certain  parties  argue 
that  the  Commission  should  accord  little,  if  any. 
probative  value  to  these  examples.  Contrary  to  this 
aasertioa  we  believe  that  many  of  the  examples 
contained  in  NAB's  Comments  provide  substantial 
and  convincing  proof  of  the  existence  of  a  "chilling 
effect"  and  that  the  examples  set  forth  by  NAB  are 
not  so  vague  as  to  lack  probative  value.  While  some 
of  the  sources  are  uimamed.  we  note  that  the 
examples  set  forth  by  anonymous  sources  are 
similar  to  those  which  are  attributed  to  specific 
broadcaster*.  Moveover.  as  noted  above  at  1  58 
supra,  there  are  legitimate  reasons,  unrelated  to  the 
probity  of  the  representations,  why  tome 
broadcasters  may  desire  anonymity  with  respect  to 
their  statements  that  they  were  Inhibited,  by  the 
fear  of  incurring  fairness  doctrine  obligations,  in 
their  presentation  of  controversial  issues  of  public 
importance.  Furthermore,  as  noted  in  1  64  supra,  our 
concern  is  with  the  evidence  contained  in  the  record 
as  a  whole  rather  than  with  whether  each  example 
described  by  NAB  contains  specific  evidentiary 
docmentation  of  a  "chilling  effect" 

'**See,  e.g..  MAP/TRAC  Reply  Comment*,  supra 
n.105  at  30:  BCFM  Reply  Comments,  supra  a.91  at 
66-49;  ACLU  Reply  Comments,  supra,  n.137  at  la 

"•  Notice  of  Proposed  Rule  Making  in  Gen. 
Docket  No.  S3-1M.  FCC  83-218  (released  June  14. 
1963). 


these  examples  lack  evidentiary  value 
as  to  the  "chilling  effect"  of  the  general 
fairness  doctrine.  To  the  contrary,  we 
believe  that  examples  of  a  "chilling 
effect"  which  involve  application  of  the 
personal  attack  and  political 
editorializing  components  of  the  fairness 
doctrine  contained  in  the  comments  of 
NAB  and  other  parties  are  probative  of 
the  general  proposition  that  intrusive 
content-based  regulation  like  the 
fairness  doctrine  and  its  ancilliary 
doctrines  inhibit  the  presentation  of 
controversial  issues  of  public 
importance  on  broadcast  frequencies.  '^ 
In  any  event,  while  these  examples  do 
provide  evidentiary  support  regarding 
the  inhibiting  effect  of  the  doctrine,  our 
conclusion  as  to  the  existence  of  a 
"chilling  effect"  is  in  no  way  dependent 
upon  these  examples.'" 

66.  Finally,  in  its  Reply  Comments,  the 
Media  Access  Project  and  the 
Telecommimications  Research  and 
Action  Center  ("MAP/TRAC")  contend 
that  many  of  the  examples  of  "chilling 
effect"  contained  in  the  NAB's 
Comments  are  merely  "recycled 
material"  which  is  of  little  evidentiary 
value.  In  support  of  this  contention, 
MAP/TRAC  recount  that  a  number  of 
these  examples  have  been  the  subject  of 
published  books  and  articles, 
Commission  proceedings  or 
congressional  testimony.  With  respect  to 
the  examples  derived  from  the 
congressional  hearings,  MAP/TRAC 
assert  that  Congress,  by  rejecting  or 
failing  to  enact  legislation,  foimd  these 
examples  to  be  unpersuasive. 

67.  We  disagree.  In  our  own  view,  the 
probity  of  these  examples  is  not 
diminished  merely  because  they  have 
been  pubhshed,  formed  the  factual  basis 
of  an  administrative  proceeding  or 
presented  to  Congress.  To  the  extent 
that  any  evidentiary  relevance  attaches 
to  the  fact  that  the  contents  of  a 
pleading  has  formed  the  subject  matter 
of  testimony  presented  imder  oath  to  the 
Nation's  lawmakers,  this  fact  would 
appear  to  enhance  rather  than  lessen  its 
probative  value.  Furthermore,  contrary 
to  MAP/TRAC's  suggestions,  the  mere 
fact  that  Congress  chose  not  to  enact 


***Ses,  e.g.,  NAB  Comment*,  supra  n.79,  App. 
Vol.,  App.  D  at  35-37,  40-41,.  46  and  62  (Example 
No*.  26,  28,  31,  and  42).  See  also  "Comments,  of 
iaPR/95  FM";  "Comments  of  KCRL  940-AM  Radio"; 
CBS  Comments,  supra  n.83  at  77-78,  n.*;  FEF 
Comments,  supra  b.83  at  71-72,  citing  Freedom  of 
Expression  Act  of  1983:  Hearings  Before  the  Senate 
Committee  on  Commerce,  Science  Sr 
TransportaUon,  98th  Cong.  2d  Ses*.  125-128  (1984). 

'"  In  this  regard,  we  note  that  none  of  the 
evidence  of  record  demonstrating  the  existence  of  a 
"chilling  effect"  that  is  described  in  this  section 
Involve*  an  application  of  the  peraonal  attack  rule 
or  the  political  editorializing  rule. 
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legislation  does  not  constitute  an 
afHrmative  determination  on  the  part  of 
the  governing  legislative  body  that  the 
examples  lack  probity. •'• 

68.  In  sum,  we  fmd  the  evidence, 
derived  from  the  record  as  a  whole, 
leads  us  to  conclude  that  the  fairness 
doctrine  chills  speech.  As  a  result  of  this 
finding  alone  we  no  longer  believe  that 
•the  fairness  doctrine,  as  a  matter  of 
policy,  furthers  the  public  interest  and 
we  have  substantial  doubts  that  the 
fairness  doctrine  comports  with  the 
strictures  of  the  First  Amendment. 
Because  the  fairness  doctrine  inhibits 
the  presentation  of  controversial  and 
important  issues,  in  operation,  it 
actually  disserves  the  purpose  it  was 
designed  to  achieve.  In  our  view,  an 
elimination  of  the  doctrine  would  result 
in  greater  discussion  of  controversial 
and  important  public  issues  on 
broadcast  facilities.  While  we  believe 
that  the  existence  of  a  "chilling  effect"  is 
sufficient  to  support  our  policy 
conclusion,  it  is  not  the  only  basis  upon 
which  we  make  this  determination.  In 
the  following  sections  we  shall  discuss 
other  detriments  attributable  to  the 
fairness  doctrine. 

C  The  Administration  of  the  Fairness 
Doctrine  Operates  to  Inhibit  the 
Expression  of  Unorthodox  Opinions 

69.  While  the  fairness  doctrine  has  the 
laudatory  purpose  of  encouraging  the 
presentation  of  diverse  viewpoints,  we 
fear  that  in  operation  it  may  have  the 
paradoxical  effect  of  actually  inhibiting 
the  expression  of  a  wide  spectrum  of 
opinion  on  controversial  issues  of  public 
importance.'"  In  this  regard,  our 
concern  is  that  the  administration  of  the 
fairness  doctrine  has  unintentionally 
resulted  in  stifling  viewpoints  which 
may  be  unorthodox,  unpopular  or 
unestablished. 

^0.  First,  the  requirement  to  present 
balanced  programming  under  the  second 
prong  of  the  fairness  doctrine  is  in  itself 
a  government  regulation  that  inexorably 
favors  orthodox  viewpoints.'""  As  we 


'••  MAP/TRAC  Reply  Commenit,  supra  a.  105  at 
27-2a 

•»•  Governmental  policy  which  ha*  the  effect  of 
inhibiting  the  expreaaion  of  specific  points  of  view 
presents  grave  First  Amendment  concerns.  As  the 
United  States  Supreme  Court  has  stated:  "the  fact 
that  society  may  Hnd  speech  offensive  is  not  a 
sufficient  reason  for  suppressing  it.  Indeed,  if  it  is 
the  speaker's  opinion  that  gives  offense,  that 
consequence  is  a  reason  for  according  it 
constitutional  protection."  FCC  v.  Pacifica 
Foundation,  438  U.S.  at  745. 

■*°  Justice  William  Brennan  has  noted  that  the 
fairness  doctrine  may  operate  to  disfavor 
viewpoints  outside  the  mainstream  of  public 
opinion:  "Under  the  Fairness  Doctrine,  a 
broadcaster  is  required  to  present  only 
"representative  community  views  and  voices  on 
controversial  issues"  of  public  importance.  Thus,  by 


stated  in  our  1974  Fairness  Report,  it  is 
only  "major"  ••'  or  "significant"  ••* 
opinions  which  are  within  the  scope  of 
the  regulatory  obligation  to  provide 
contrasting  viewpoints.  As  a 
consequence,  the  fairness  doctrine 
makes  a  regulatory  distinction  between 
two  different  categories  of  opinions: 
those  which  are  "signifioant  enough  to 
warrant  broadcast  coverage  [under  the 
fairness  doctrine]"  '"  and  opinions 
which  do  not  rise  to  the  level  of  a  major 
viewpoint  of  sufficient  pubUc 
importance  '•*  that  triggers  responsive 
programming  obligations.  While  the 
broadcaster  in  the  Hrst  instance  is 
responsible  for  evaluating  the 
"viewpoints  and  shades  of  opinion 
which  are  to  be  presented,"  •••  we  are 
obligated  to  review  the  reasonableness 
of  the  broadcaster's  evaluation.  As  a 
consequence,  the  fairness  doctrine  in 
operation  inextricably  involves  the 
Commission  in  the  dangerous  task  of 
evaluating  the  merits  of  particular 
viewpoints.  This  evaluation  has  serious 
First  Amendment  ramiHcations.  As  the 
Supreme  Court  has  stated: 

If  there  is  any  Rxed  star  in  our 
constitutional  constellation,  it  is  that  no 
official,  high  or  petty,  can  prescribe  what 
shall  l>e  orthodox  in  politics,  nationalism, 
religion,  or  other  matters  of  opinion.  ...'** 

71.  Second,  as  Chief  Judge  David 
Bazelon  has  stated,  our  own 
administrative  enforcement  of  the 
doctrine  provides  some  support  for  the 
contention  that  some  "controversial 
viewpoint[s]  [are]  being  screened  out  in 
favor  of  the  dreary  blandness  of  a  more 
acceptable  opinion."  '•''  Broadcasters 
who  have  been  denied  or  threatened 
with  a  denial  of  the  renewal  of  their 
licenses  due  to  fairness  doctrine 
violations  have  generally  not  been  those 
which  have  provided  only  minimal 
coverage  of  controversial  and  important 
public-issues.  Indeed,  some  licensees 
that  we  have  not  renewed  or  threatened 
with  non-renewal  have  presented 
controversial  issue  programming  far  in 


definition,  the  Fairness  Doctrine  tends  to  perpetuate 
coverage  of  those  "views  and  voices"  that  are 
already  established,  while  failing  to  proxnde  for 
exposure  to  the  public  to  those  "views  and  voices" 
that  are  novel,  unorthodox  or  unrepresentative  of 
prevailing  opinion."  Columbia  Broadcasting  System, 
Inc.  v.  Democratic  National  Committee,  412  U.S.  190 
(1973),  quoting  Democratic  National  Committee,  25 
FCC  2d  216,  222  (1970)  (Brennan. )..  dissenUng) 
(emphasis  in  original). 

••>  1974  Fairness  Report  48  FCC  2d  at  15. 

'•»  Id. 

•••  Id 

'•«  Id 

•••  West  Virginia  State  Board  of  Education  v. 
Bamette.  319  U.S.  624,  642  (1943). 

'•''  Brandywine-Main  Line  Radio,  Inc.,  v.  FCC. 
473  F.2d  at  78  (Bazelon.  C).  dissenting). 


excess  of  that  aired  by  the  \yp'\ca\ 
Ucensee."*  In  a  number  of  situationt  it 
was  the  licenses  of  broadcasters  who 
aired  opinions  which  many  in  society 
foimd  to  be  abhorrent  or  extreme  whidi 
were  placed  in  jeopardy  due  to 
allegations  of  fairness  dpctrine 
violations.'**  In  conclusion,  we  are 
extremely  concerned  over  the  potential 
of  the  fairness  doctrine,  in  operation,  to 
interject  the  government  even 
unintentionally,  into  the  position  of 
favoring  one  type  of  opinion  over     ^    ■ 
another.""  To  the  extent  that  the 


'**  A  discussion  of  our  decision  not  to  renew  the 
license  of  WXUR  on  the  basis,  inter  alia,  of  failing 
to  comply  with  the  fairness  doctrine  is  deacribed  in 
detail  at  n  54-55.  supra.  As  noted  below,  ki  Ifa* 
name  of  the  fsimess  doctrine  we  silewcri  WXUR.  • 
station  which  had  provided  an  enonnoos  aaaiMal  of 
controversial  issue  programming  during  its  term  of 
license.  Similarly,  in  Capitol  Broadcasting  Co„  2  RR 
2d  1104  (1964),  the  Commission  deferred  actkn  on 
the  renewal  applications  of  WRAL  during  a 
pendency  of  an  inquiry  into  the  station's  oomplisoKS 
wnth  the  fairness  doctrine  not%irithstanding  the  (ad 
that  the  station's  editorials,  voiced  by  its  Vice- 
President  Jesse  Helms,  presented  views  "oa  a  great 
number  of  controversial  issue*  of  national  and 
regional  importance."  Id  at  1106  (emphasis  added.). 

'**  See,  e,g..  Lamar  Ufe  Broadcasting  Col.  38  POC 
1143  (1955).  rev'dsub  nam.  Office  of 
Communication  of  United  Church  of  Christ  v.  FCC 
359  F.2d  994  p.C  Cir.  1966)  (FCC  refuad  to  grant  a 
full  term  license  to  a  station  which  eapoused 
racially  segregationist  viewpoints):  Braodytrine- 
Main  Line  Radio,  lite  supra  n.75  (FCC  refoaal  to 
grant  a  Hcense  renewal  to  an  evangelist  atatiaa:  ttie 
Hearing  Examiner  in  Brandywine  stated  that  the 
licensee's  "style  of  presentation  over  the  i 
sometimes  so  racy  as  to  make  the  gorge  i 
not  what  men  of  refined  tastes  would  deea 
expedient  .  .  ."  Brandywine-Main  Line  Radio  btc 
24  FCC  2d  at  130).  See  also  Trinity  Methodist 
Church.  South  v.  Federal  Radio  Commission.  62 
F.2d  8Sa  B51  (D.C  Cir),  cerL  denied  284  U.&  886 
(1932)  (Federal  Radio  Commission  denied  boeaw 
renewal  in  a  situation  in  which  "the  statioa  had 
been  used  to  attack  a  religions  organizatioa  .  .  . 
(and  where]  the  broadcasts  [aired  t>y  the  licenMej 
were  sensational  rather  than  instructive.  .  .  .*! 

***  In  its  Comments,  the  Office  of  Commimiration 
of  the  United  Church  of  Christ — ■  party  which 
intervened  in  opposition  of  a  grant  of  renewal  in  the 
Lamar  Life  case — argues  that  in  the  1980s  extrcMt 
right  wing  broadcasters  with  odioos  racial  and 
religious  views  gained  an  inordinate  amount  of 
influence  in  large  sections  of  the  coontiy.  Obaarviqg 
that  these  broadcasters  were  subject  to  faimeaa 
doctrine  challenges,  the  United  Church  of  Ovist 
states  that  "{i)f  the  doctrine  waa  successfully  used 
to  moderate  abuses  of  that  period,  it  aerved  its 
puipoae  .  .  ."  "Comments  of  the  Office  of 
Communicatioa  of  the  United  Church  of  Christ  the 
Unitarian  Universalist  Associaboa.  die 
Communication  Commission  of  the  National 
Council  of  the  Churches  of  Christ  in  the  USA.. 
Everett  C.  Parker  and  Al  Swift"  at  51  [hereinafter 
referred  to  as  "UCC  Comments'*].  In  our  view,  use 
of  the  faimeaa  doctrine  to  suppress  any  point  of 
view,  however  abhorrent  contravenes  the  purpose 
of  the  doctrine  and  raises  serious  oonstitutiaaal 
implications. 
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doctrine  has  this  effect  it  both  disserves 
the  interest  of  the  public  in  an 
unencumbered  marketplace  of  ideas  and 
contravenes  the  fundamental  purposes 
of  the  First  Amendment 

D.  In  Operation  the  Fairness  Doctrine 
Places  the  Ccvemment  into  the 
Intrusive  and  Constitutionally 
Disfavored  Role  of  Scrutinizing  Program 
Content 

72.  Although  we  have  traditionally 
attempted  to  minimize  our  role  in 
evaluating  program  content  in 
administering  the  fairness  doctrine,*'* 
the  doctrine  has  the  inexorable  effect  of 
interiecting  the  Commission  into  the 
editorial  decisionmaking  process.*''*  In 
evaluating  whether  or  not  a  broadcaster 
has  met  his  or  her  balanced 
programming  obligations  under  the 
fairness  doctrine,'^'  we  are  obligated  to 
determine  whether  or  not  the 
broadcaster  made  a  reasonable 
determination  as  to  whether  or  not  the 
programming  presented  controversial 
issues  of  public  importance,  and  if  so, 
we  must  assess  whether  or  not  the 
broadcaster  provided  reasonable 
opportunities  for  the  presentation  of 
contrasting  viewpoints.  In  evaluating  the 
adequacy  of  the  responsive 
programming,  we  have  had  to  draw 
conclusions  as  to  the  reasonableness  of 
the  selected  program  formats  and 
spokespersons. 

73.  Moreover,  in  making  these 
assessments,  we  must  necessarily  take 
into  account  the  amount  of  time  in 
which  a  specific  viewpoint  was 
broadcast  Our  staff  often  performs  this 
task  by  mechanistically  weighing  the 
minutes  and  even  the  seconds  of  time 
devoted  to  each  expression  of 
opinion.'^*  In  addition,  we  must  assess 


'  * '  See,  e.g„  1974  Faimesa  Report  at  8.  See 
American  Security  Council  Education  Foundation  w. 
#CC.  007  FZd  at  445. 

'  '•  See  Notice,  supra  n.l  a(  \  71. 

"•Both  prongi  of  the  fairneM  doctrine  have  tl>e 
potential  to  interject  tlje  government  into  the 
deci«ioimiaJ(ing  procesa  as  to  the  content  of 
progr^mminf!.  The  first  p'ong  of  the  fairness 
doctnne  sanctions  govermnental  rntmsioc  by 
enabling  rbe  Coirmiss-on  to  prescritw  directly  the 
coverage  of  a  specific  controversial  isaue  of  public 
importance  whetbtr  or  not  the  tjroadraater.  in  the 
exerciae  of  his  or  her  iotimalistic  iudgmenL  would 
chooae  to  cover  the  isaoe.  As  noted  supra  at  nJA. 
however,  we  impose  affirmati\'e  programming 
obligatioos  on  broadcasters  under  the  firsi  part  of 
the  fairness  doctrine  only  in  very  rare  instances. 
Beceuse  it  is  the  second  prong  of  the  doctrine  that 
typically  involves  the  goveminenl  into  the  editorial 
decisionmaking  process,  this  sectioo  will  address 
the  intrusion  resulting  from  the  enforcment  of  that 
prong  of  the  doctrine. 

"•  At  the  en  banc  hearing.  James  C.  McKinney. 
Chief  of  the  Mass  Media  Bureau.  descrit>ed  the 
detailed  scrutiny  of  program  content  that 
necessarily  results  from  the  enforcement  of  the 
feimess  doctrine: 


the  frequency  of  the  broadcast  and  the 
degree  of  audience  exposure.  Further, 
because  the  opportunity  to  present 
responsive  programming  may  lose  its 
utility  if  the  controversial  issue  of  public 
importance  triggering  the  obligation 
subsequently  becomes  moot  we  must 
also  make  judgments  as  to  the 
timeliness  of  the  opportunity  for  the 
discussion  of  contrasting  viewpoints. 
The  minute  and  subjective  scrutiny  of 
program  content  resulting  from  the 
enforcement  of  the  fairness  doctrine  is 
at  odds  with  First  Amendment 
principles.  "*  For  example,  in  Miami 
Herald,  the  United  States  Supreme 
Court  expressed  concern  that  a 
govemmentally  mandated  right  of  reply 
statute  applicable  to  newspapers 
constituted  an  unwarranted  intrusion  on 
the  editorial  freedoms  of  journalists 

t)ecause  of  its  intrusion  into  the  fnrction  of 
editors.  A  newspaper  ia  more  than  a  passive 
receptade  or  conduit  for  oevi^  comment  and 
advertising.  Ttie  choice  of  material  to  go  into 
a  newspaper,  and  the  decisions  made  as  to 
the  limitations  on  the  size  and  content  of  the 
paper,  and  treatment  of  public  issues  and 
public  officials — whether  fair  or  nnfair — 
constitute  the  exertuae  of  editorial  control 
and  judgment  It  hat  yet  to  b»  demonstrated 
how  governmental  regulatioo  of  this  crucial 


[I)t  might  b*  interesting  for  you  to  know  the 
process  that  we  go  through  her«  at  the  agency  at 
the  lower  staff  level  before  the  Commissioners 
get  (a  case]  for  doit  decision.  We  ...  sit  down 
with  tape  recording*  |aod]  video  tapaa  of .  .  . 
what  has  been  broadcast  on  a  specific  station. 
We  compare  that  to  newspapers  [and]  other 
put>lic  statements  that  are  made  in  the 
community.  We  try  to  make  a  decision  as  to 
whether  the  issue  is  controversial  and  wbethar  U 
is  of  public  importance  in  that  community,  which 
may  l>e  2000  miles  away.  .  .  .  [Wjhen  it  comes 
dourn  to  the  final  analysis,  we  lake  out  stop 
watches  and  we  start  counting  [the)  seconds  and 
minutes  that  are  devoted  to  one  issue  compared 
to  [the]  seconds  and  minutes  devoted  to  the 
other  side  of  that  issue.  .  .  .  [IJn  the  final 
analysis  we  start  giving  oor  judgment  as  what 
words  mean  in  the  context  of  wltat  was  said  on 
the  air.  What  was  the  twist  that  was  g)\en  that 
specific  statement,  or  that  commercial 
advertisement?  Was  it  really  pro-nuclear  power 
or  was  it  pro  some  other  associated  issue? 
Hearings  on  the  Fairness  Doctrine:  Panel  IV 
(Statement  of  (ames  C  McKinney)  fFebruary  & 
1985). 

'"Justice  WilUam  O.  Douglas  has  expressed 
concern  over  the  intrusive  nature  of  the  faimesa 
doctrine: 

[T)he  prospect  of  putting  government  in  a 
position  of  control  an/^  publishers  is  to  me  an 
appalling  one.  even  to  the  extent  of  tlu>  Fairness 
Doctrine.  The  struggle  for  Kberty  has  l>eea  a 
struggle  against  Covemment.  .  .  . 

The  Court  in  today's  deciaian  liy  endoning  \he 
Fairness  Doctrine  sanctions  a  federal  saddle  on 
broadcast  licensees  that  is  agreeable  to  the 
traditions  of  nations  that  never  have  known 
freedom  df  press  and  that  is  tolerable  in 
countries  that  do  not  have  a  vk-ritten  constitution 
containing  prohibitioiu  as  absolute  as  those  in 
the  First  Amendment  Columbia  Broadcasting 
System,  Inc.  v.  Democratic  Sational  Committee, 
412  U.S.  at  1S2-S3  (Douglas  ]„  concurring). 


process  can  t>e  exercised  consistent  with 
First  Amendment  guarantees  of  free  press  as 
they  have  evolved  to  this  time.  '^ 

E.  The  Fairness  Doctrine  Creates  the 
Opportunity  For  Intimidation  of 
Broadcasters  by  Governmental  Officials 

74.  Notwitlistandig  our  recent  efforts 
to  reduce  unnecessary  regulatory 
burdens  on  licensees, '^^  the  broadcast 
industry  is  one  which  is  characterized 
by  pervasive  regulation.  The  fact  of  this 
pervasive  regulatory  authority,  including 
the  intrusive  power  over  program 
content  occasioned  by  the  fairness 
doctrine,  provides  govermnental 
officials  with  the  dangerous  opportunity 
to  abuse  their  position  of  power  in  ati 
attempt  either  to  stifle  opinion  with 
which  they  disagree  or  to  coerce 
broadcasters  to  favor  particular 
viewpoints  which  further  partisan 
political  objectives.  In  this  regard.  Chief 
Judge  Bazelon  has  observed  that  "the 
potential  to  subject  the  fairness'  theory 
to  political  abuse  is  inherent  in  the 
operation  of  the  doctrine."''" 

75.  Political  ofHcials  have  not  been 
loathe  to  criticize  the  manner  in  which 
broadcasters  have  aired  controversial 
matters  of  public  concern  '^*  and  at 
times  the  criticism  has  been 
accompained  by  overt  pressure  to 
influence  the  maimer  in  which  these 
issues  are  covered.  **°  For  example,  a 
White  House  official  during  the  Nixon 
Administration  suggested  to  the 
President's  Chief  of  Staff  that  the 
Administration  respond  to  the  alleged 
"unfair  coverage"  of  the  broadcast 
media  by  showing  "favorites  within  the 
media,"  establishing  "an  official 
monitoring  system  through  the  FCC"  and 


'^  Miami  Herald  Publishing  Co.  *.  Tontilto,  418 
U.S.  at  258. 

'"  See.  e^i..  Report  and  Order  in  MM  Docket  No. 
83-870.  98  FCC  2d  1076  (1984)  [hereinafter  cited  as 
"Television  Deregulation"^;  Report  and  Order  in 
MM  Docket  Nu.  84-19.  FCC  84-1S8  (reieaaed  May  9, 
1984).  55  RR  2d  1389  ( 1984).  r?caR.  denied  FCC  85- 
223  (released  May  8. 1985)  (Elimination  of  Regional 
Concentration  Rule)  [hereinafter  cited  as  "Regional 
Concentrclion"]. 

"•  Brandywine-Main  line  Radio,  Inc.  r.  FCC  473 
P.2d  at  78  n.e2  (Bazelon.  C.]..  dissenting). 

■^*  Chief  ludge  Bazelon  has  stated  that:  "In  the 
past  years,  networks  have  ctmre  under  repeated 
attacks  from  government  spokesmen  who  did  not 
like  the  way  televison  reported  a  variety  of  hot 
public  issues.  These  attacks  did  not  focus  on 
inaccuracies  but  on  the  "bias"  or  lack  of  fairness" 
in  the  presents  taion".  Id.  at  78. 

'*°  An  internal  memorandum  of  one  high  level 
official  of  the  Nixon  Administration  reveals  that  the 
President  directed  his  staff  on  twenty-one  occasions 
during  a  single  thirty-day  period  to  take  "gpeciflc 
action  relating  to  whet  could  t>e  considered  unfair 
news  coverage."  Memorandum  to  H.R.  Haldeman 
from  ]eb  S.  Magruder.  "The  Shot-gtui  Versus  tfie 
Rifle"  (Oct.  17. 19W),  reprinted  in  D.  Bazelon.  "FCC 
Regulation  of  the  Telecommunications  Press,"  1975 
Duke  L].  213.  247-51  (1975). 


making  "official  complaints  from  the 
FCC."  '••  The  attempts  to  coerce 
broadcast  journalists,  moreover,  have 
not  been  restricted  to  specific  partisan 
viewpoints  or  politicians  of  a  particular 
political  party.  As  described  in  the 
Notice,  a  government  official  in  another 
Administration  was  reported  to  state 
that  the: 

massive  strategy  [of  the  Administration]  was 
to  use  the  fairness  doctrine  to  challenge  and 
harass  the  right-wing  broadcasters  and  hope 
that  the  challenges  would  be  so  costly  to 
them  that  they  would  be  inhibited,  and 
decide  that  it  was  too  expensive  to 
continue.*" 

We  believe  that  the  potential  for  the 
fairness  doctrine  to  be  abused  in  order 
to  further  partisan  political  purposes  **' 
has  dangerous  policy  ramifications.  As 
Justice  William  O.  Douglas  has  stated: 
the  regime  of  federal  supervision  under 
the  Fairness  Doctrine  is  contrary  to  our 
constitutional  mandate  and  makes  the 
broadcast  licensee  an  easy  victim  of 
political  pressures  and  reduces  him  to  a 
timid  or  submissive  segment  of  the  press 
whose  measure  of  the  public  interest 
will  now  be  echos  of  the  dominant 
political  voice  that  emerges  after  every 
election.*** 

76.  Several  parties  contend  that  we 
should  not  be  concerned  that  the 
fairness  doctrine  has  the  potential  to  be 
used  as  a  vehicle  for  governmental 
officials  to  improperly  affect  the 
viewpoints  aired  over  broadcast 
frequencies  because  such  governmental 
officials  have  other  means,  such  as  the 
license  renewal  process  and  Internal 
Revenue  Service  audits,  by  which  to 
improperly  attempt  to  exert  control  over 
broadcasters. »*»  We  disagree.  While  the 
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'••  Id.  at  248. 

'•»  Notice,  supra  n.l  at  |78. 

'•»  Even  where  there  has  Ijeen  no  explicit  threats 
by  governmental  ofTicials,  a  mere  perception  that 
such  abuse  could  occur  may  itself  have  an  inhibiting 
effect.  Broadcasters  may  be  inhibited  from  airing 
viewpoints  distasteful  to  those  in  power  to  avoid 
potential  retaliation.  As  Chief  Judge  David  Bazelon 
has  observed:  "The  tremendous  stakes  in  the  highly 
concentrated  television  medium  make  the  networks 
particularly  sensitive  to  the  prevailing  political 
winds  at  the  FCC,  in  Congress,  and  in  the  White 
House.  And  the  government  has  fostered  network 
sensitivity  to  govenunent  wishes  by  making  clear 
that  the  failure  to  respond  to  the  government's 
concept  of  appropriate  program  content  would 
jeopardize  the  all-valuable  license.  I  am  reminded 
by  one  broadcaster  who  observed:  'We  live  or 
die  .  .  .  by  the  FCC  gun.  "' Bazelon,  "First 
Amendment  and  the  New  Media,"  supra  n.74  at  78 
(ellipsis  in  original). 

"*  Columbia  Broadcasting  System,  Inc.  v. 
Democratic  National  Committee.  412  U.S.  at  164-85 
(Douglas.  |.,  dissenting). 

•••  See.  e.g..  Geller/L,ampert  Comments,  supra 
n.B3  at  10-11  n.4. 


commenters  are  correct  in  their 
assertion  that  governmental  abuse  may 
be  effectuated  by  other  mechanisms,  we 
do  not  have  plenary  power  to  safeguard 
against  all  types  of  potential 
governmental  abuse.  Certainly  the  mere 
fact  that  alternative  means  of 
intimidation  may  be  available  does  not 
provide  justification  for  us  to  blithely 
ignore  the  fact  that  the  fairness  doctrine 
provides  the  dangerous  potential  for 
governmental  abuse.  As  Chief  Judge 
Bazelon  has  stated,  "(wjithout  the  FCC 
lever  to  manipulate,  we  could  hope  that 
there  would  be  less  chance  that  Uie 
licensees  would  be  forced  to  kowtow  to 
the  wishes  of  an  incumbent 
poUtician."*'* 

F.  The  Fairness  Doctrine  Imposes 
Unnecessary  Economic  Costs  Upon 
Broadcasters  and  the  Commission. 

77.  In  addition  to  the  detriments 
described  above,  a  further  consequence 
of  the  fairness  doctrine  is  the  economic 
burdens  imposed  upon  broadcasters  and 
the  Commission.  As  described  above, 
the  doctrine  places  significant  economic 
costs  upon  a  licensee.  Such  costs  are 
incurred,  for  example,  in  negotiating 
with  the  public  regarding  responsive 
programming  obligations,  in  defending 
fairness  doctrine  challenges  in  both 
administrative  and  judicial  forums,  in 
complying  with  the  requirement  to 
broadcast  controversial  issues  of  public 
importance,  and  in  airing  alternative 
viewpoints  to  these  controversial 
issues.**' 

78.  In  addition  to  these  economic 
burdens,  the  administration  and 
enforcement  of  the  doctrine  imposes 
regulatory  costs  upon  the  Commission. 
We  receive  thousands  of  inquiries  and 
complaints  concerning  the  fairness 
doctrine  annually,***  each  of  which 
requires  an  individualized  evaluation  or 
response  by  our  staff.  In  the  course  of 
assessing  the  merits  of  a  complaint,  the 
Commission's  staff  may  seek  further 
information  from  the  complainant.  If  it 
determines  that  the  complainant  has 
estabUshed  apr;777o/oc/e  case,  the  staff 
may  request  justification  from  the 
licensee,  thereby  precipitating 
potentially  costly  administrative 
litigation,  which,  when  terminated,  is 
subject  to  judicial  review,  with  its 
attendant  costs.**"  Contrary  to  the 


position  of  some 

commenters,* •"therefore,  we  do  not 
believe  that  the  economic  burdens 
incuirred  by  the  Commission  in 
administering  the  fairness  doctrine  are 
de  minimus. 

79.  In  evaluating  the  propriety  of  a 
policy,  the  costs  associated  with  the  rule 
are  to  be  balanced  against  its  benefits. 
As  a  consequence,  the  significant 
economic  costs  associated  with  the 
administration  of  the  fairness  doctrine 
are  a  necessary  factor  in  a  considered 
evaluation  of  whether  or  not  retention  of 
the  fairness  doctrine  comports  with  the 
public  interest  By  this  assertion  we  do 
not  imply  that  the  administrative  costs 
standing  alone  would  be  sufficient  to 
justify  the  elimination  of  the  doctrine. 
To  the  contrary,  these  costs  might  be 
justified  were  it  demonstrated  that  the 
doctrine  increased  the  amount  of 
controversial  issue  programming  and 
that  its  retention  was  necessary  to 
assure  that  the  pubhc  had  access  to  the  . 
marketplace  of  ideas.  In  a  situation  in 
which  there  are  no  counterveiling 
justifications,  however,  we  believe  that 
even  a  moderate  amount  of 
administrative  costs  may  constitute 
substantial  justification  for  the 
elimination  of  regulation.  For  example, 
we  have  recently  stated  that  regulatory 
costs  are  a  significant  criterion  in 
justifying  repeal  of  a  rule  "especially 
when  the  other  factors  considered 
indicate  that  the  need  for  the  rule  has 
been  effectively  eliminated  and  that  the 
rule  imposes  significant  costs  on  both 
the  public  and  the  broadcast 
industry."  *•*  We  find  that  these  factor* 


'••  Bazelon.  "FCC  Regulation."  supra  n.iao  at  239. 

••'  See  Section  III,  B.l,  supra. 

'••  For  example,  in  1964  our  staff  received  6.787 
inquiries  and  complaints  regarding  the  fairness 
doctrine. 

»••  The  United  States  Court  of  Appeals  has 
recently  determined  that  a  complainant  whose 
fairness  doctrine  claim  is  denied  by  the  Commission 
has  the  right  to  seek  judicial  review  [Maier  v.  FCC. 
supra  n.l2SJ  and  it  is  possible  that  this 


determination  will  increase  the  amoont  at  apfieUata 
litigation,  with  its  attendant  costs,  involving  the 
fairness  doctrine.  Because  appellate  faimeM 
doctrine  litigation  necessarily  entails  the 
involvement  of  Commission,  the  United  SutM 
Department  of  Justice  and  the  courts,  tha 
administrative  expenses  of  each  of  these 
governmental  agencies  must  he  taken  into  account 
in  assessing  the  economic  burdens  associated  with 
the  fairness  doctriiM. 

>*°  See.  e.g..  MAP/TRAC  CommentB.  supra  aJO 
at  134;  "Comments  of  the  American  Civil  Liberbe* 
Union"  at  11  [hereinafter  cited  as  "ACLU 
Comments"]. 

'  * '  Memorandum  Opinion  and  Order  in  MM 
Docket  No.  84-19  FCC  85-225  (released  May  a  ISSq 
at  1 17.  It  is  well-established  that  if  the  benefits  of 
retaining  a  policy  are  minimal  or  non-existent  even 
a  relatively  small  administrative  burden  may  be 
sufficient  to  justify  repeal  For  example,  in  asaesaing 
whether  or  not  to  eliminate  the  regional 
concentration  rule,  one  factor  which  we  considered 
was  the  regulatory  costs  associated  that  rule. 
Finding  that  the  administration  of  that  rule  bad 
resulted  in  a  staff  analysis  of  71  construction 
permits  or  assignment  application*  annually,  we 
determined  that  "this  expenditure  of  staff 
time  .  .  .  constitute|dJ  an  appreciable  burden  on 
the  Commission"  [id]  despite  the  fact  that  there 
only  were  three  reported  case*  involving  the 
regional  concentration  rule  over  a  two-year  period. 
Id. 
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are  applicable  with  respect  to  the 
fairness  doctrine  because,  as  discussed, 
the  doctrine  "dulls"  the  broadcast  of 
controversial  issue  programming  and,  as 
explained  below,  is  not  required  to 
assure  that  the  public  has  access  to 
diverse  viewpoints. 

80.  For  the  reasons  set  forth  above,  we 
Hnd  that  the  fairness  doctrine,  in 
operation,  has  the  effect  of  inhibiting  the 
presentation  of  controversial  issues  of 
public  importance.  We  also  believe  that 
the  doctrine  operates  to  favor  the 
expression  of  orthodox  viewpoints  and 
to  require  unwarranted  scrutiny  by  the 
Commission  into  program  content.  In 
addition,  we  find  it  provides  a  vehicle 
by  which  governmental  ofHcials  can 
intimidate  broadcasters  for  partisan 
political  purposes.  Moreover,  we 
determine  that  the  doctrine,  in 
operation,  imposes  significant  economic 
costs  upon  the  Commission  and  the 
broadcasting  industry.  As  a 
consequence,  on  the  basis  of  the  record 
In  this  proceeding,  we  conclude  that 
there  are  a  number  of  significant 
detriments  associated  with  the  fairness 
doctrine.  In  the  following  section  we 
will  evaluate,  in  light  of  the  current 
communications  marketplace,  whether 
or  not  there  is  any  need  for  us  to  retain 
the  doctrine. 

G.  Need  for  the  Fairness  Doctrine  In 
Light  of  the  Increase  in  the  Amount  and 
Type  of  Information  Sources  in  the 
Marketpkux 

91.  Our  conclusions  regarding  the 
disutility  of  the  feimess  doctrine  6nd 
further  support  by  examining  the  current 
amount  of  diverse  and  antagonistic 
sources  of  information  available  in  the 
marketplace.  As  we  observed  in  the 
Notice,  significant  increases  in  the 
number  and  variety  of  information 
sources  attenuates  the  need  for  a  system 
of  government  imposed  "fairness"  with 
its  corollary  duty  to  discover  and 
present  controversial  issues  of  public 
importance.  The  Commission's  last 
assessment  of  the  information 
marketplace,  and  its  necessary 
relationship  to  the  legal  and  policy 
underpinnings  of  the  fairness  doctrine, 
occurred  in  1974.  At  that  time  the 
Commission  concluded: 

The  effective  development  of  an  electronic 
medium  with  an  abundance  of  channels 
through  the  use  of  cable  or  otherwise  is  still 
very  much  ■  thing  of  the  future.  For  the 
present,  we  do  not  believe  that  it  would  be 
appropriate — or  even  permissible — for  ■ 
government  agency  charged  with  the 
allocation  of  the  channels  now  available  to 
ignore  the  legitimate  First  Amendment 
interests  of  the  public,  [emphasia  added\  ^** 


82.  More  than  a  decade  has  passed 
since  this  examination.  During  this  time, 
we  have  witnessed  explosive  growth  in 
various  communications  technologies. 
We  find  the  information  marketplace  of 
today  different  from  that  which  existed 
in  1974,  as  many  of  the  "future" 
electronic  technologies  have  now 
become  contributors  to  the  marketplace 
of  ideas.  As  will  be  discussed  below,  the 
growth  of  traditional  broadcast 
facilities,  as  well  as  the  development  of 
new  electronic  information  technologies, 
provides  the  public  with  suitable  access 
to  the  marketplace  of  ideas  so  as  to 
render  the  fairness  doctrine 
unnecessary.  Moreover,  we  find  that  the 
dynamics  of  the  information  services 
marketplace  overall  insures  that  the 
public  will  be  sufficiently  exposed  to 
controversial  issues  of  public 
importance.'"  Accordingly,  we  no 
longer  believe  it  appropriate  to  continue 
a  system  of  government  imposed 
obligations  requiring  licensees  to 
discover  and  "fairly"  address 
controversial  issues  of  public 
importance.  We  believe  that  elimination 
of  ihe  fairness  doctrine  would  not  only 
promote  discussion  of  such  issues,  but 
also  pay  greater  fidelity  to  fundamental 
First  Amendment  values.'** 

83.  Our  analysis  of  the  growth  in  the 
information  services  marketplace  and 
the  impact  of  this  development  on  the 
imderpinnings  of  the  fairness  doctrine 
shall  begin  vsrith  a  discussion  of  the 
nature  and  scope  of  that  market.  We 
shall  then  evaluate  the  current  status  of 
this  marketplace.  Special  emphasis  will 
be  given  to  the  growth  of  information 
sources  since  the  Supreme  Court's 
decision  in  Re  Lion  Broadcasting  and 
our  previous  evaluation  of  the 
communications  marketplace  in  the  1974 
Fairness  Report.  As  a  final  matter,  we 
will  address  the  availability  of  these 
information  sources  and  the  incentives 
to  provide  coverage  to  controversial 
issues  of  public  importance. 

1.  Nature  and  Scope  of  the  Information 
Services  Marketplace 

84.  The  Commission  has  previously 
addressed  this  specific  issue  in  the 
context  of  a  television  station  licensee's 
programming  obligations.  In  our 
decision  deregulating  the  programming 
guidelines  for  commercial  television,  we 
noted  that  the  relevant  information 
marketplace  includes  a  variety  of 


information  sources  such  as  cable 
television.  Low  Power  Television 
(LPTV),  Multipoint  Distribution  Service 
(MDSJ.  Multichannel  Multipoint 
Distribution  Service  (MMDS),  Satellite 
Master  Antenna  Service  (SMATV],  and 
other  electronic  technologies.'" 
Moreover.  t!.e  Commission,  in 
formulat'ng  its  policy  concerning  a 
licensee's  responsibility  to  provide 
programming  directed  at  children,  stated 
that  broadcasters  could  consider  the 
programming  alternatives  available  on 
both  cable  and  public  television  in 
deciding  how  to  meet  their  own 
nondelegable  duty.'"'  This  policy  was 
later  affirmed  by  the  United  States 
Court  of  Appeals.'*^ 

85.  The  Commission  has  also 
addressed  the  issue  of  determining  the 
relevant  information  marketplace  in 
fashioning  its  rules  regarding 
concentration  of  ownership.  For 
example,  we  took  particular  note  of  the 
rise  in  the  mtiltiplicity  of  nonbroadcast 
media  voices  when  eliminating  the 
regional  concentration  of  control 
rules."*  More  recently,  the  Commission 
addressed  this  issue  in  a  proceeding 
revising  its  national  multiple  ownership 
rules. '••  In  this  context  the  Commission 
noted: 

The  record  in  this  proceeding  supports  the 
conclusion  that  the  information  market 
relevant  to  diversity  includes  not  only  TV 
and  radio  outlets,  but  cable,  other  video 
media  and  numerous  print  media  as  well.  In 
the  Notice,  we  took  account  of  the  fact  that 
these  other  media  compete  with  broadcast 
outlets  for  the  time  that  citizens  devote  to 
acquiring  the  information  they  desire.  That  is 
cable,  newspapers,  magazines  and 
periodicals  are  substitutes  in  the  provision  of 
such  information.'°" 

TTiat  the  various  media  are  in  fact 
informaHon  substitutes  in  the 
marketplace  of  ideas  is  further  reflected 
in  our  local  cable  and  television, 
newspaper  and  broadcast,  radio  and 
television  cross-ownership  rules.*"* • 


'**  1974  Faimest  Report,  48  FCC  2d  at  8. 


«•»  See  WNCN  Ustener's  Guild  v.  FCC  450  U5. 
582,  594  [X9BX\.  Office  of  Communications  of  the 
United  Church  of  Christ  t.  /TC,  707  ?M  1413  (D.C 
Cir.  1983)  (hereinafter  cited  at  "UCC  v.  FCC~\. 

'  •*  See  FCC  v.  National  Cidieas  Committee  for 
Broadcasting,  430  MS.  at  79S.  (tlie  public  interest 
neceuarily  invite*  reference  to  First  Aoiendment 
principles). 


If  •  Television  Deregulation.  96  FCC  U  at  108a 
and  1138. 

<  ••  Report  and  Order  in  MM  Doduet  No.  18142. 9S 
FCC  2d  634  (1984).  affd  sub  nam.  ActWD  for 
Children  s  Television  v.  FCC  756  F.2d  899.  901  (D.C 
Cir.  1965)  (per  curiam)  [hereinafter  cited  as  "ACT  v. 
FCC\. 

'»'  ACTv.  FCC  756  F  2d  at  901. 

■  **  See  Regional  Concentration,  supra  n.l77. 

■**  Report  a»d  Order  in  Gen.  Docket  No.  83-10Cia 
FCC  84-35a  40  Fed  Reg.  31877  tAu«ual  9. 1984). 
recoa.  granted  in  part.  Memorandum  Opinion  and 
Order.  FCC  84-836.  50  Fed.  Reg.  466*4  (February  1. 
1385).  appeal  docketed  sub  nam.  Notional 
Association  of  Black  Owned  Broadcasters  v.  FC(X 
No.  85-1139  (DC.  Cir.  filed  March  4, 1985J. 

*<"  Id.  at  31880. 

">'  See  47  CJ'.R..  {  73J555(b)  (one  to  a  markat);  47 
C.F.R.  f  76.5OT  [co-located  cable-broadcaal  TV 
cross-ownershipl;  and  47  CF.R.  (  73.3555(c)  [co- 
located  newspaper-broadcast  cross-ownership.] 
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86.  Against  this  background,  the  issue 
in  this  proceeding  is  whether  or  not 
there  are  inherent  differences  among 
various  media  outlets  so  as  to  prevent 
substitutability  with  respect  to  the 
presentation  of  controversial  issues  of 
public  importance.  We  Hnd  nothing  in 
this  record  which  would  cause  us  to 
arrive  at  a  conclusion  different  from 
these  prior  decisions.**"  Accordingly, 
for  the  purpose  of  analyzing  the  fairness 
doctrine,  we  believe  it  is  appropriate  to 
consider  traditional  broadcast  services, 
new  electronic  media  and  print  as  all 
part  of  the  information  services 
marketplace. 

87.  Several  commenters  argued  that 
broadcasting,  particularly  television,  is 
such  a  dominant  information  source  that 
there  are  no  other  realistic  information 
alternatives.*"'  These  commenters 
frequently  point  to  studies  indicating 
that  television  is  both  the  primary  and 
most  believed  source  of  information  in 
the  country.*"*  We  do  not  believe  that 
the  purported  dominance  of  one  media 
voice  necessarily  detracts  from  the 
significance  of  other  voices  with  respect 
to  the  availability  of  antagonistic  and 
diverse  sources  of  information.  The 
success  of  one  particular  medium  in 
attracting  large  audiences  does  not 
necessarily  provide  an  appropriate 
justification  for  imposing  govemmently 
mandated  fairness.  Moreover,  the  data 
do  not  suggest  that  other  media  voices 
are  somehow  unavailable.  Studies 
demonstrating  the  alleged  dominance  of 
television  broadcasting  are  based  on 
data  in  which  television  was  selected  as 
one  of  several  information  sources  used 
by  the  respondents.*"*  Such  data  merely 
s«rve  to  demonstrate  the 
interchangeability  of  information 
options.*"* 


***  Indeed,  as  we  will  discuss,  infra,  growth  in  the 
television  and  radio  services  alone  may  obviate  the 
need  for  the  fairness  doctrine.  See  \  104,  infra. 

•"'  See.  e.g..  "CommentB  of  General  Motors 
Corporation.  International  Paper  Company  and 
Campbell-Ewaid  Company  on  Notice  of  Inquiry"  at 
10.  [hereinafter  cited  as  "GM  comments"); 
"comments  of  the  Democratic  National  Committee. 
Democratic  Congressional  Campaign  Committee 
and  Democratic  Senatorial  Campaign  Committee  at 
7-6,  (hereinafter  cited  as  "DNC  Comments"]. 

*"*  Commenters  generally  cite  to  the  Roper  Study 
for  the  proposition  that  broadcasting,  especially 
tel^ision.  Is  the  most  utilized  and  the  most  believed 
source  of  news  and  informational  programnfing.  See 
The  Roper  Organization  Inc.,  "Public  Altitude$ 
Toward  Television  and  Other  Media  in  Time  of 
Change"May  1985  (hereinafter  cited  as  the  "Roper 
Study"/. 

*'*  In  this  regard,  the  Roper  Study  acknowledges 
that  multiple  answers  have  been  accepted  when 
people  have  named  more  than  one  medium.  Id  at  3. 

*o*  Indeed,  II  appears  that  reliance  on  a  particular 
media  voice  may  depend  on  the  type  of  issue  e.g.. 
national,  local  etc.  For  example,  a  recent  study 
published  by  the  American  Society  of  Newspaper 
Editors  found  that  SO  percent  of  the  respondents 


88.  Similarly,  we  are  not  persuaded  by 
those  who  argue  that  newspapers  and 
broadcast  facilities  are  in  different 
information  markets  because 
newspapers  must  be  read  as  opposed  to 
television  or  radio  which  may  bie 
casually  watched  or  monitored-*"'  For 
the  piu-poses  of  the  policies  adopted 
herein,  we  can  find  no  important 
regulatory  distinction  in  the  fact  that  an 
individual  watches  television,  listens  to 
the  radio  or  reads  a  newspaper.  That 
individuals  edit  and  process  information 
from  the  various  media  using  different 
senses  or  while  performing  different 
tasks  does  not  suggest  that  the 
information  sources  exist  in  separate 
isolated  comers  within  the  marketplace 
of  ideas.  In  this  regard,  we  believe  that 
our  regulatory  concerns  are  best  limited 
to  considerations  involving  the 
availability  of  information  sources. 
Concerns  involving  the  manner  in  which 
the  individuals  mentally  process  the 
information  form  these  outlets  generally 
should  not  be  of  regulatory 
significance.*"* 

89.  A  related  argument  concerns  the 
fact  that  broadcasting,  unlike  almost  all 
other  media  sources,  is  subject  to 
substantial  and  direct  government 
regulation.*"*  we  do  not  beheve  that  a 
system  of  government  Ucensing  affects 
the  substitutability  of  information 
among  the  various  media  voices.  While 
such  a  system  may  influence  entry  into 
the  information  services  marketplace,  a 
licensing  scheme,  in  and  of  itself,  does 
not  provide  a  proper  distinction  for  the 
purpose  of  assessing  the  impact  of 
broadcasting  as  a  diverse  information 
voice.* '"  Moreover,  as  we  observed 


trusted  newspapers  more  than  television  in  trying  to 
understand  a  difficult  local  news  story.  Only  37 
percent  of  all  respondents  said  they  would  trust 
television  more  in  understanding  local  news.  Editor 
and  Publisher,  Apr.  13. 1985,  at  9. 

•»'  See  MAP/TRAC  Comments,  supra  n.50  at  75. 

•OS  Furthermore,  we  disagree  with  MAP/TRACs 
contention  that  television  broadcasting  is  unique 
because  it  has  a  captive  audience.  Id.  at  76  n.7e. 
N4AP/TRAC's  own  analysis  regarding  the  ability  to 
listen  to  broadcasting  while  resbng,  working  or 
driving  Is  inconsistent  with  the  captive  audience 
hypothesis.  Moreover,  reliance  on  the  Supreme 
Court's  decision  in  FCC  v.  Pacifico  Foundation.  438 
U.S.  at  749,  as  evidence  of  the  captive  audience 
theory  is  misplaced.  The  Supreme  Court  has 
acknowledged  that  the  decision  is  limited  to 
situations  involving  children  and  indecent  language. 
See  FCC  v.  League  of  Women  Voten,  104  S.Ct  at 
3118. 

■**  See,  e.g..  MAP/TRAC  Comments,  supra  aM 
at  61. 

"°  In  this  regardi  we  note  (hat  even  assuming 
costs  associated  with  the  limitations  of  the 
Commission  allocatioiu  scheme,  the  actual  barrier* 
to  entry  in  terms  of  capital  costs,  may  be  lower  for 
radio  and  television  broadcasting  than  for  daily 
newspapers.  See  Wirth.  Michael,  Economic  Barriers 
to  Entry  Daily  Newspapers  vs.  Television  Stations 
YB.  radio  Stations,  August  1964.  cited  in  NAB 
Comments,  supra  n.79  App.  VoU  App.  C 


when  adopting  our  co-located 
newspaper  cross-ownership  rules, 
nonr^ulated  information  sourcet  may 
be  considered  in  formulating 
Commission  policy. 

90.  In  addition,  we  do  not  l>elieve  that 
purported  price  differences  among  the 
varioiu  information  sources  necessarily 
place  them  in  separate  informatioa 
markets.  While  programming  from 
traditional  advertiser  based  broadcast 
facilities  has  been  considered  a  "zero 
priced  good."  there  is  no  evidence  in  the 
record  suggesting  that  the  alleged  price 
differentials  between  these  facilities  and 
other  "pay"  media  are  significant 
enough  to  preclude  interchangeability 
among  information  systems.*"  Indeed. 
the  monthly  cost  of  a  daily  newspaper 
may  be  comparable  to  or  even  less  than 
the  monthly  cost  of  basic  cable  service. 

91.  Several  commenters  suggested  that 
newer  technologies  such  as  pay  cable. 
STV,  MDS.  DBS  are  not  adequate 
information  substitutes  with  respect  to 
the  provision  of  issue  related 
programming.  As  will  be  discussed 
infra,  we  believe  there  are  sufficient 
incentives  to  insure  the  presentation  of 
programming  that  addresses 
controversial  issues  of  public 
importance.  These  incentives  exist  not 
only  for  traditional  broadcast  facilities, 
but  also  for  the  newer  electronic 
technologies.*'* 

92.  In  sum,  we  find  the  record  in  this 
proceeding  supports  the  conclusion  that 
the  various  print  and  electronic  media 
exist  in  a  widely  diverse  and 
competitive  information  marketplace. 
We  now  turn  to  a  consideration  of  the 
current  availability  of  these  diverse 
media  outlets. 

2.  Status  of  the  Information  Service 
Marketplace 

93.  As  we  observed  in  the  Notice, 
there  has  been  explosive  growth  in  the 
communications  marketplace  since  the 


*■■  We  note  dtai  while  diere  are  M> I 
fees  for  over-tbe-air  bcoadcaatiiig.  then  i 
costs  involved  in  viewing  'free" 
television.  Such  costs  would  take  the  fom  of 
opportunity  costs  lo«t  while  watching  uiiwautad 
program  materiaL 

*■*  See  11 129-131.  ifiAo.  Sana  I 
argued  that  the  new«r  eteUrosik:  lackwiiaeiM  wiB 
not  provide  coverage  (o  local  contiiwaiaial  Immtm. 
We  find  this  argument  unpanuaaiva.  KriaWns 
fairness  obligations  regarding  the  cosaiaBB  of 
controversial  issue*  of  public  impoftiTa  do  met 
necessarily  requirs  that  tfaa  iaaua  be  solely  of  local 
importance.  In  this  regard,  cootumatsial  iaaaaa 
confronting  a  particular  oommunity  aajr  ba  oabooal 
in  scope  and  may  be  sufBciently  adAaaaad  bjr 
"national  programming."  Moreover.  «**  aola  ow 
prior  decisions  in  which  we  obsarved  that 
programming  addressing  local  issues  oaod  not  be 
produced  at  the  local  level  See  Tehrtakm 
Deregulation,  96  FCC  2d  at  106S,  citing  WPtX.  Imc 
68  FCC  2d  381. 402  (1978) 
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inception  of  the  fairness  doctrine  in 
1949.  Of  particiilar  significance  is  the 
development  of  the  marketplace  since 
the  Supreme  Court's  decision  in  Red 
Lion  Broadcasting  in  1969  and  our 
subsequent  analysis  of  the  market  in  the 
1974  Fairness  Report*^*  In  the 
following  analysis,  we  will  focus  on  the 
major  participants  in  the  information 
services  marketplace:  (a)  over-the-air 
broadcasting,  (b)  substitute  electronic 
technologies  and  (c]  the  print  media. 

(a)  Broadcasting 

94.  The  growth  and  development  of 
radio  broadcasting  since  the  inception  of 
the  fairness  doctrine  has  been  dramatic. 
The  total  number  of  radio  stations  has 
increased  by  280  percent  since  the  1949 
Fairness  Report  Moreover,  there  has 
been  a  48  percent  increase  in  the 
number  of  radio  stations  since  the 
Supreme  Court's  decision  in  Red  Lion 
and  a  30  percent  increase  since  the 
Commission's  1974  Fairness  Report 
During  this  period  the  most  significant 
growth  occurred  in  the  FM  service 
where  there  has  been  a  113  percent 
increase  since  Red  Lion  and  a  60 
percent  increase  since  ouir  1974  Fairness 
Report 


NumtMT  o(  rad»  stations 

1949 

1968 

1974 

1935 

AX 

687 

4.266 
^3^0 

4.407 
3.O04 

4  787 

FU 

4979 

Tol* 

2.564 

6.50S 

7.S01 

9,766 

SouncE:  1949.  1969.  1974  (on-ar  ttabons)  data  from 
faOMBon  tnd  CutUt  Facaxxjk.  Cabie  and  Safvices  Votume 
No.  52  (1964):  1966  (Wa  kani  FCC  ratoan  Na  5060.  Juna 
11.  1966. 

95.  Of  particular  significane  is  the  fact 
that  the  number  of  radio  voices 
available  in  each  local  market  has 
grown.* •♦  In  this  regard,  we  note  that 
competition  resulting  from  an  increase 
in  the  number  of  radio  outlets  was  the 
primary  factor  in  our  decision  to 
deregulate  the  program  guidelines, 
commercial  limitations  and  formal 
ascertainment  requirements  for 
commercial  radio.*"  Moreover,  there 


has  also  been  a  fundamental  change  in 
the  structure  of  the  radio  market.  Once 
predominently  an  AM  only  service, 
radio  is  now  composed  of  two  very 
competitive  services.  For  example,  at 
the  time  of  the  1974  Fairness  Report 
there  were  over  a  thousand  more  on-air 
AM  stations  than  FM  stations.  Since 
that  time,  however,  FM  has  eclipsed  AM 
as  the  largest  radio  service.  Because  of 
its  higher  fidehty,  the  growth  of  FM 
constitutes  a  significant  improvement  in 
the  quality  of  radio  service  to  the  public. 
The  development  of  radio  can  also  be 
seen  in  the  diversity  of  its  program 
distribution  systems.  At  the  present 
time,  there  are  approximately  11 
national  radio  networks  and  90  regional 
radio  networks.*'* 

96.  We  also  note  that  the  number  of 
radio  outlets  will  continue  to  increase 
with  the  further  development  of 
spectrum  efficient  technologies. 
Recently,  the  Commission  allocated  689 
new  FM  channels  and  adopted  new 
procedures  to  assist  in  the  development 
of  these  allotements.  "^  In  addition,  we 
have  recently  adopted  new  application 
procedures  which  are  designed  to 
streamline  the  processing  of  these  new 
FM  allotments  as  well  as  the  existing 
152  vacant  FM  allotments.* i*  With 
respect  of  AM  service,  the  Commission 
in  1980  acted  to  limit  the  protection  from 
interference  afforded  Class  I-A  clear 
channel  stations  so  as  to  increase 
spectrum  availability  for  new  AM  radio 
services.*"  More  recently,  the 
Commission  in  various  proceedings  has 
adopted  policies  making  more  efficient 


use  of  existing  spectrum  as  well  as 
enlarging  that  portion  of  the  spectrum 
available  for  AM  broadcast  use.**° 

97.  Equally  significant  has  been  the 
dynamic  growth  of  over-the-air 
television  broadcasting.  The  statistics 
presented  below  show  the  development 
of  this  medium. 


Nunibar  of  lataviaion  Mationa 
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1965 
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Educational..-  
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ConvTMrctil ....»».»....»».... 

0 

T7 

184 

369 

Educational 

0 

149 
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Total. 

51 

837 

938 

1^06 

Souncc:  1949,  1969  and  1974  (on-air  stations)  data  from 
Tauvaan  Facitook.  Cable  and  Sanncas  Voiuma  No.  52 
(1964);  1965  daia  from  FCC  puMcamn  No.  5080  Juna  11, 
1985. 

98.  As  the  above  data  demonstrate, 
there  has  been  a  44.3  percent  increase  in 
the  overall  number  of  television  stations 
since  the  Supreme  Court's  decision  in 
Red  Lion  Broadcasting.  This  represents 
a  13.3  percent  increase  in  VHF  stations 
and  dramatic  113  percent  increase  in 
UHF  stations.  Television  growth  since 
the  Commission's  1974  Fairness  Report 
has  also  been  significant,  amounting  to  a 
28  percent  increase  in  the  overall 
number  of  television  stations  with  a  66.4 
percent  increase  in  UHF  stations. 

99.  The  continued  growth  in  television 
broadcasting  has  led  directly  to  an 
increase  in  signal  availability  in  local 
markets. 
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MiaMon  Asporf  on  raUfMsna  1965  at  2. 


•'*  See  Red  Lion  Broadcasting  Co.  v.  FCC,  tupra 
n.lO;  1974  Fairness  Report,  supra  aJ3. 

***  Date  submitted  by  NAB  demonstrate*  that 
generally  the  growth  of  radio  voices  has  generally 
occurred  throughout  the  varioua  radio  marketi.  See 
NAB  Comments,  supra  n.T9  App.  Vol..  App.  A  at  19- 
63.  These  data  conTirm  the  Commission's  previous 
conclusions  regarding  overall  growth  in  radio 
markets.  See  Inquiry  and  Notice  of  Proposed  Rule 
Making  in  BC  Docket  No.  79-219.  73  FCC  2d  457, 
M8-551  (1979). 

• '  •  Report  and  Order  in  Docket  No.  79-219,  S4 
FCC  2d  968  (1961).  recon.  denied.  87  FCC  2d  797 
(1981),  rev's  on  ottter grounds  sub  nom.  UCCy.  FCC, 
supra  n.  193  (hereinafter  cited  as  "Radio 
Deregulation"]. 


"*  Broadcasting/Cablecasting  Yearbook,  (1965) 
atn-61. 

• ' '  See  Report  and  Order  in  Docket  No.  80-9a  53 
FCC  2d  1550  11963):  First  Report  and  Order  in  MM 
Docket  No.  84-231,  SO  Fed.  Reg.  3514  (January  25. 
1965);  Second  Report  and  Order  in  MM  Docket  No. 
84-231.  FCC  85-124  (released  April  12, 1985). 

* '  •  See  Universal  Filing  Period.  Public  Notice, 
FCC  No.  4099  (May  22. 1985).  See  also.  Report  and 
Order  in  MM  Docket  No.  84-7Sa  FCC-12S.  SO  Fed. 
Reg.  19936  (May  13, 1985). 

"•  See  Clear  Channel  Broadcasting  in  the  AM 
Broadcast  Band,  78  FCC  1345  (1980),  recon.  denied. 


83  FCC  2d  216  (1980),  affd  sub  nom.  Loyola 
University  v.  FCC,  670  F.2d  1222  (D.C  Cir.  1982). 

»»»  See.  e.g..  Report  and  Order  in  MM  Docket  No. 
84-281,  FCC  85-224  (released  May  7,  1985)  (foreign 
nightime  AM  clear  channels);  Report  and  Order  in 
MM  Docket  No.  84-75Z  FCC  85-150  (released  April 
24. 1985)  (AM  rules  and  international  agreements): 
Notice  of  Proposed  Rule  Making  in  MM  Docket  No. 
85-39.  FCC  85-75  (released  March  12. 1985)  (AM 
application  criteria);  Second  Notice  of  Inquiry  in 
G«n.  Docket  No.  84-847,  FCC  64-644  (released 
January  11, 1985)  (preparation  for  ITV  conference): 
Report  and  Order  in  BC  Docket  82-538,  FCC  83-412, 
48  Fed.  Reg.  42944  (September  30, 1983),  recon. 
denied  in  part,  FCC  84-591  (released  December  4, 
1964)  (AM  daytime  operations). 
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As  of  1984,  96  percent  of  the  television 
households  received  five  or  more 
television  signals.  This  figure  represents 
a  significant  increase  in  actual  signal 
availability  since  1972,  where  only  63 
percent  of  the  television  households 
received  five  or  more  signals.  The 
increase  is  even  more  dramatic 
compared  to  1964  when  only  59  percent 
of  television  households  were  capable  of 
receiving  5  or  more  stations.  Today,  only 
4  percent  of  the  television  households 
receive  fewer  than  five  signals.  These 
statistics  demonstrate  a  signiHcant 
growth  in  signal  availability  throughtout 
the  country.  Of  particular  significance  is 
the  fact  that  these  figures  are  based  on 
over-the-air  reception  and  do  not 
include  the  enhanced  signal  availability 
achievable  with  cable  television.  The 
significance  of  cable  televison  as  a 
factor  in  increasing  the  number  of 
available  signals  will  be  discussed, 
infra.  These  data  generally  confirm 
statistics  supplied  by  several 
commenters  which  demonstrate  an 
increase  in  signal  availability  in  both 
large  anck«mall  markets.** > 

100.  Increases  in  the  number  of  outlets 
and  signal  availability  does  not 
necessarily  provide  a  complete  picture 
of  the  fundamental  structiiral  changes 
occurring  in  the  television  marketplace. 
For  example,  UHF  television,  once 
thought  to  have  occupied  second  class 
status,  is  now  a  significant  voice  in  the 
marketplace.***  Indeed,  the  growth  of 
this  service — 113  percent  since  Red 
Lion — is  evidence  of  its  economic 
viability.  Concomitant  with  the  growth 
in  UHF  stations  has  been  the  increased 
importance  of  independent  television. 


••'  A  study  of  signal  availability  submitted  by 
NAB  generally  confinns  this  conclusion.  NAB 
examined  the  growth  of  television  signals  in  large 
markets  (AID  1-SO),  medium  markets  (AID  50-100) 
and  small  markets  (AID  101  + ).  Of  particular 
interest  is  the  increase  In  signal  availability  In  small 
markets.  Of  the  thirty-one  small  markets  surveyed, 
seventeen  had  both  an  increase  in  signal 
avialability  since  1074  and  a  projected  increase  by 
1990.  Four  markets  showed  an  increase  in  signal 
availability  since  1974  but  had  no  projected 
increases.  Ten  markets  exhibited  no  growth  in 
signal  availability  between  1974  and  1984.  However, 
seven  of  these  markets  anticipated  increases  in 
signal  availability  by  1990.  Only  three  markeU 
exhibited  both  on  growth  between  1974-1984  and  on 
projected  growth.  However,  one  of  there  markets 
had  four  available  signals  and  the  remaining  two 
markets  had  achieved  signincanl  cable  penetration. 
See  NAB  Comments,  supra  n.7B  App.  Vol.,  App.  A 
al  48-63. 

***  We  note  that  while  there  will  always  be 
physical  differences  between  UHF  and  VHP 
services,  these  differences  do  not  necessarily  mean 
that  UHF  stations  will  not  be  a  viable  force  in  the 
television  marketplace.  See  Report  and  Order  in 
Gen.  Docket  No.  78-391.  90  FCC  2d  1121. 1124  (1982). 
Moreover,  cable  television  has  enhanced  the  ability 
to  receive  UHF  stations  thereby  making  it 
comparable  to  VHF  television  in  markets  that  have 
been  wired. 


As  the  Commission  observed  in  its 
television  deregulation  decision,  the 
growth  of  UHF  independent  television 
stations  has  added  an  important  new 
voice  in  the  information  marketplace.*** 
Since  1970,  the  number  of  independent 
television  stations  has  grown  from  90  to 
214  stations,  an  increase  of  107.7 
percent***  Moreover,  the  growth  in 
independent  television  stations  has  not 
been  confined  to  a  few  large  markets. 
As  of  1984,  independent  stations  were 
located  in  98  different  markets  and 
reaching  82  percent  of  all  television 
households.*** 

101.  The  impact  of  the  rise  of 
independent  television  stations  can  be 
seen  in  the  steady  decline  of  the 
network's  audience  share.  As  the 
Commission  previously  observed,  the 
overall  network  audience  share  declined 
from  90  percent  to  80  percent  in  1983.*** 
This  trend  continues  asT  the  overall 
network  share  dropped  &om  80  percent 
in  1983  to  76  percent  in  1984.**'  In 
television  households  without  cable 
television,  the  network  share  of  the 
audience  declined  from  89  percent  in 
1983  to  85  percent  in  1984.  During  this 
time  period,  non-network  television 
usage  in  these  households  increased 
from  17  percent  in  1983  to  21  percent  in 
1984.  Moreover,  non-network  television 
stations  were  able  to  maintain  their 
share  of  the  television  audience  even  in 
households  subscribing  to  either  pay 
cable  or  basic  cable  service.*** 

102.  Further  structural  changes  can  be 
seen  in  the  development  of  new  program 
distribution  systems  among  group 
owners.**"  We  believe  these  alternative 
systems  will  not  only  provide  new 
programming  sources,  but  also  enhance 
the  economic  viability  of  local 
independent  television  stations. 
Moreover,  our  recent  modification  to  the 


*"  See  Television  Deregulation.  96  FCC  2d  al 
1083  (1964). 

***  The  growth  in  independent  television  stations 
has  occurred  primarily  in  the  UHF  television 
services.  In  1970  there  were  59  UHF  independents 
compared  to  155  in  1964.  Id.  at  1139  [1970  data); 
Data  for  1984  taken  from  Broadcasting,  ]an.  7, 196S, 
al82. 

•»»  See  Broadcasting.  Jan.  7, 1985,  at  82. 

»*•  Television  Deregulation.  96  FCC  2d  at  1139. 

»•*  Nielson  Report  on  Television.  (1985)  at  12. 

"■  In  households  subscribing  to  pay  cable 
services,  the  audience  share  of  non-oetwork 
stations  increased  from  16  percent  in  1983  to  18 
percent  in  1984.  During  this  same  period  the 
audience  share  of  these  stations  remained  stable — 
20  percent — for  homes  subscribing  only  to  basic 
cable  services.  Id. 

"*  For  example,  as  of  Januar)- 1985.  Gannett 
Broadcasting  Croup.  Hearst  Broadcasting. 
Metromedia  Inc.  Storer  Communications  and  TafI 
Broadcasting  (prior  to  its  merger  with  Gulf 
Broadcasting),  representing  32  stations  reaching  45 
percent  of  television  households  had  established  a 
consortium  to  produce  programmings.  See 
Broadcasting.  Jan.  7, 198S,  at  86. 


national  multiple  ownership  rules  is 
expected  to  foster  the  developraent  of 
these  new  systems,  thereby  *mh«nf!iiig 
diversity  at  the  local  level***  In  this 
regard,  the  development  of  these 
stronger  voices  may  facilitate  the  abiK^ 
of  these  stations  to  address 
controversial  issues  of  public 
importance.*** 

lOS.  We  also  note  Aat  additional 
growth  can  be  achieved  by  utilizing 
vacant  allocations  and  improved 
spectrum  efficient  technologies. 
Currently,  there  are  a  total  of  54  vacant 
VHF  channels  and  462  vacant  UHF 
channels.***  of  these  vacant  aOocatioas. 
34  are  commercial  VHF  dianneb  and 
109  commercial  UHF  channels.  These 
vacancies  appear  in  both  large  and 
small  markets.  For  example,  in  the  top 
50  markets  there  are  32  commercial  UHF 
vacancies.  Moreover,  19  of  these  UHF 
vacancies  are  located  widiin  fifty-five 
miles  of  their  respective  titled  ADI 
cities.  There  are  also  20  noncommercial 
VHF  vacancies  and  353  noncommercial 
UHF  vacancies  available  nationwide,  in 
addition,  the  Commission  and  otiieis 
have  conducted  several  studies 
demonstrating  the  tedmology  feasibility 
of  various  UHF  improvements,  including 
enhanced  reception,  thereby  reducing 
the  impact  of  the  traditional  UHF 
"taboos".***  Such  improvements  have 
the  potential  of  increasing  the  number  of 
UHF  stations  available  in  eadb  mariwt 
These  technological  improvements 
combined  with  the  number  of  vacant 
channels  suggest  that  there  is 
sufficiently  available  spectrum  to 
anticipate  continued  growth  in  the 
number  of  television  broadcast  facilities. 

104.  Given  the  significant 
development  of  both  radio  and 
television,  we  believe  it  is  no  longer 
necessary  to  utilize  a  mechanism  of 
government  imposed  "fairness"  in  order 
to  insure  appropriate  coverage  of 
controversial  issues  of  public 
importance.  As  the  above  data  amply 
demonstrate,  there  are  a  sufficient 
numt>er  of  over-the-air  television  and 


\m*m 


***  See  Memorandum  Opinion  and  Order.  90 1 
Reg.  at  467a 

"'WeaiMnotodMtlliei 
multiple  ownership  rulo*  will  i 
acquisition  of  those  statiaas  \ 
devoted  to  subacriptiaa  I 
)an.  7. 1965,  at  86  and  Sa 

***  Television  Charuml  Utilixatio».  POC  N*. : 
Apr.  a  1965. 

*"  See.  e.g^  Program  to  Improve  T^ermiom 
Reception.  Georgia  Institute  of  Tadwolonr. 
September  1980: ).  R  O'Nea  Teieviekm  Heethtr 
Noise  Figure  Study.  North  Carolina  Stale 
University.  February  1960:  A.  StflhwalL  aad  ■- 
Wilmotte.  Spectrum  Requiremenit  of  UHF 
Television  with  Current  and  Imipmwad  Tiaia^  l*OC 
Office  of  Plans  and  Policy,  1S7S. 


35440 


Federal  Register  /  Vol.  50.  No.  169  /  Friday.  August  30.  1985  /  Notices 


radio  voices  to  insure  the  presentation 
of  diverse  opinions  on  issues  of  public 
importance.*'*  Our  decision  in  this 
proceeding  is  guided  to  some  extent  by 
the  underlying  policies  expressed  in  the 
radio  and  television  deregulation 
proceedings.*'*  In  both  decisions,  the 
Commission  found  that  the  growth  of 
the  broadcast  medium  created  sufficient 
economic  incentives  to  attenuate  the 
need  for  each  licensee  to  provide  "well 
balanced  something  for  everyone 
programming."  Similarly,  we  believe 
that  the  growth  in  both  radio  and 
television  broadcasting  provide 
reasonable  assurance  that  a  sufficient 
diversity  of  opinion  on  controversial 
issues  of  public  importance  will  be 
provided  in  each  broadcast  market.  In 
this  regard,  we  note  that  even  if  there 
had  been  no  increase  in  alternate 
electronic  information  sources,  the 
growth  and  development  of  both  the 
radio  and  television  markets  by 
themselves  make  the  fairness  doctrine 
an  unnecessary  regulatory  mechanism. 

(b)  Substitute  Electronic  Technologies 

105.  In  addition  to  traditional  over- 
the-air  television  and  radio 
broadcasting,  we  find  that  there  exist 
numerous  alternative  electronic 
technologies  making  a  significant 
contribution  to  the  marketplace  of  ideas. 
The  importance  of  these  technologies, 
especially  cable  television,  in  the  policy 
making  context  was  recently  recognized 
by  the  United  States  Circuit  Court  of 
Appeals.*'*  We  beUeve  that  in  the 
context  of  this  proceeding  consideration 
should  be  given  to  the  contributions  of 
cable  television,  low  power  television 
(LPTV),  multichannel  multipoint 
distribution  service  (MMDS),  video 
cassette  recorder  (VCR),  sateUite  master 
antenna  systems  (SMATV)  and  other 
electronic  media  including  recent 
advancements  in  satellite  technology. 

106.  Universally  recognized  as  a 
significant  non-over-the-air  electronic 
medium,  cable  television  has  developed 
from  a  means  of  improving  reception 
into  a  major  industry  providing  video 
programming.  Early  data  show  that  in 
1952,  three  years  after  the  1949  Fairness 


'**  This  diversity  is  illustrated  further  by  the 
combined  coverage  of  both  television  and  radio 
signals.  For  example,  in  a  separate  proceeding  CBS 
claims  that  its  television  station  in  New  York  City 
encompasses  196  radio  stations  within  its  Grade  B 
Contour.  Moreover.  CBS  asserts  that  its  New  York 
television  station  must  compete  with  278  radio 
stations  which  provide  service  to  some  portion  of 
the  area  covered  by  its  Grade  B  contour.  See  "CBS 
Reply  Comments"  filed  with  In  n  Application  of 
Turner  broadcaating  System,  Inc^  File  No.  BTCCT- 
850418  el  al  |une  1965  at  ea 

***  See  Radio  Deregulation,  tupra  n.21S; 
Television  Deregulation.  $upra  0.177. 

»»•  ACT  V.  FCC  756  F.2d  at  901. 


Report,  there  were  70  operating  cable 
systems  with  an  estimated  14,000 
subscribers.*'^  At  the  time  of  the 
Supreme  Court's  decision  in  Red  Lion 
there  were  2,260  systems  in  operation 
with  an  estimated  3.6  million 
subscribers.*'*  By  the  time  of  our  1974 
Fairness  Report,  there  were  3.158 
operating  cable  systems  with  a  reported 
8.7  million  subscribers.*'*  As  of  1985 
there  are  6,600  operating  cable  systems 
in  18,500  communities  with 
approximately  1,600  franchises  that 
have  been  approved  but  not  built.**° 
According  to  recent  A.C.  Neilson 
estimates,  U.S.  cable  households  now 
number  38,673,270  placing  national  cable 
penetration  at  43.3%  of  all  television 
households.**'  In  comparative  terms, 
the  number  of  cable  systems  in 
operation  has  increased  195  percent 
since  Red  Lion  and  111  percent  since  the 
Commission's  1974  Fairness  Report. 
Growth  in  subscribership  amounts  to  an 
astronomical  975  percent  since  the  Red 
Lion  decision  and  345  percent  increase 
since  the  1974  Fairness  Report. 
Moreover,  cable  television  will  continue 
to  expand  in  the  future.  According  to  a 
recent  study  by  Arthur  D.  Little  Inc.,  the 
number  of  cable  subscribers  will 


increase  to  48  million  by  1990.***  In 
addition,  industry  revenue  is  expected 
to  double  from  8.4  billion  In  1984  to  16.5 
billion  in  1990.  During  this  period  after 
tax  revenues  are  expected  to  triple  from 
$600  million  in  1984  to  1.7  billion  in 
1990.**' 

107.  The  importance  of  cable's 
development,  however,  is  not  limited  to 
increases  in  the  number  of  systems. 
Indeed,  there  has  been  a  significant 
change  in  the  nature  of  cable  service. 
For  example,  at  the  time  of  the  Red  Lion 
decision  only  1  percent  of  all  cable 
systems  had  the  capacity  to  carry  more 
than  12  channels.***  As  of  April  1, 1984, 
58  percent  of  the  cable  systems  exceed 
12  chaimels.  Most  importantly,  however, 
systems  limited  to  12  channels  or  less 
comprise  only  18.63  percent  of  total 
cable  subscribers.***  The  significance  of 
cable  television  is  also  demonstrated  by 
its  ability  to  increase  the  number  of 
viewing  options  available  to  the  public. 
The  following  table  illustrates  the 
importance  of  cable  by  comparing  the 
number  of  stations  receivable  per 
television  household  to  the  number  of 
channels  receivable  with  cable 
television. 


Stations  MX)  channsis  rwetvsM*  per  TV  housahoW  m 
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Source:  Maten  /lapotl  on  Tatevaion  (1965)  al  2. 

With  the  inclusion  of  cable  television, 
the  number  of  households  capable  of 
receiving  more  than  six  television 
signals  increases  from  85  percent  of  all 
television  households  to  92  percent  of  all 
television  households.  Similarly,  the 
percentage  of  television  households 
capable  of  receiving  more  than  ten 
television  signals  increases  from  42 
percent  to  74  percent.  The  most 
dramatic  increase  in  signal  availability 
appears  in  households  receiving  20  or 
more  signals.  Absent  cable,  these 
households  comprise  only  3  percent  of 


all  television  households  as  compared 
with  29  percent  of  all  television 
households  when  cable  is  considered. 
The  importance  of  increased  channel 
capacity  is  enhanced  by  the  ready 
availability  of  a  wide  variety  of  cable 
networks  which  provide  a  significant 
array  of  diverse  programming.  As  one 
commenter  has  noted,  there  are 
approximately  twenty-eight  basic  cable 
networks  not  including  four  super 
stations.***  Many  of  these  networks 


"'  Television  and  cable  Factbook,  Cable  A 
Services  Volume  No.  52  (1964)  at  173S. 

»"  Id. 

•"  Id. 

•*•  Broadcaating/Coblecaating  Yearbook,  (1965) 
at  0-3. 

*«>  Broadcasting,  June  17, 1985  at  10. 

»•«  Prosperity  for  Cable  TV:  Outlook  1985-lOaO, 
Arthur  D.  Little  inc.  cited  in  Broadcasting,  June  10. 
1985  at  32.  This  may  b«  •  conservative  estimate.  As 
we  have  noted  elsewhere,  some  analysts  ex[>ect 


cable  penetration  to  be  60  percent  by  1990,  reaching 
58  million  subscribers.  See  Television  Deregulation, 
98  FCC  2d  at  1138.  Another  source  has  estimated 
that  cable  penetration  will  reach  54  percent  by  1990. 
Cablefile,  (1985)  at  111-26. 

»«•  Id. 

***  Notice,  supra  n.l  at  1 37  n.47  citing  B.M. 
Compaine.  CH.  Sterling.  T.  Cuback  and  ).K.  Noble, 
Jr.,  Who  Owns  the  Media  (2nd  ed.  1082)  at  4ia 

**•  Television  and  Cable  Factbook,  Cable  ft 
Services  Volume  Mo.  52. 1984  at  1726. 

***  See  NAB  Comments,  supra  n.7S  App.  VoU 
App.  A.  at  4. 
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have  highly  specialized  program  formats 
including  news  channels  such  as  the 
Cable  News  Network,  the  Financial 
News  Network,  and  public  affairs 
programming  such  as  C-Span.**'  In 
addition,  there  are  approximately  10  pay 
cable  networks  in  operation. 

108.  Apart  from  the  growth  in  the 
number  of  cable  systems,  we  find  that 
the  pattern  of  development  in  small 
markets  to  be  particularly  relevant  to 
the  objectives  of  this  proceeding.  The 
record  in  this  proceeding  clearly 
demonstrates  that  cable  services  are  an 
important  media  voice  in  small  markets. 
Cable  penetration  rates  in  these  markets 
are  far  in  excess  of  the  national  average 
and  significantly  higher  when  compared 
with  larger  broadcast  markets.***  The 
high  penetration  levels  in  these  small 
markets  suggest  that  there  is  a 
significant  degree  of  substitutability 
between  cable  and  over-the-air 
television  broadcasting. 

109.  We  also  note  that  the  Cable 
Communications  Policy  Act  of  1984  will 
play  an  important  role  in  expediting 
further  development  of  cable 
technology.**'  Congress  intended  to 
establish  a  national  policy  that 
encourages  the  growth  and  development 
of  cable  television  as  well  as  insuring 
that  cable  systems  are  responsive  to  the 
needs  and  interest  of  the  local 
communities  they  serve.**"  Under  the 
Act.  a  franchising  authority  is  able  to 
establish  and  designate  channels  for 
public,  educational  or  government  (PEG) 
use  as  well  as  commercial  access 
channels  for  systems  with  36  or  more 
activated  channels.**' 

110.  Another  developing  voice  in  the 
information  services  market  is  Low 
Power  Television  (LPTV).  These  stations 
are  over-the-air  television  broadcast 
facilities,  generally  limited  to  10  watts 
for  VHF  and  1.000  watts  for  UHF 
stations.  These  facilities  were 
nonexistent  at  the  time  of  the  Red  Lion 
decision  and  our  1974  Fairness  Report. 
Stations  of  this  power  were  translators. 


*"  Additional  growth  in  cable  networks  can  be 
expected.  For  example,  the  Discovery  Channel 
recently  commenced  operation  offering  a  basic 
cable  service  of  educational,  non-fiction,  science 
and  nature  programming  free  to  cable  operators. 
Multichannel  News,  June  24. 1985  at  1. 

•*•  For  example,  an  analysis  of  NAB's  data 
concemii\g  31  of  the  smallest  television  markets 
(100+)  reveals  a  combined  average  subscription 
rate  of  approximately  57  percent,  almost  fourteen 
percentage  points  higher  than  the  national  average. 
See  NAB  Comments,  supra  n.79  App.  Vol..  App.  A. 

*♦•  Cable  Communications  Policy  Act  of  1984. 
Pub.  L  98-549.  96  Stat.  2779  (1984). 

•">  See  House  Committee  on  Energy  and 
Commerce.  H.R.  Rep.  No.  931.  98th  Cong.  2d  Sess.  at 
19  (1984):  See  also  Report  and  Order  in  MM  Docket 
No.  84-1296.  FCC  85-179  (released  Apr.  19.  1985)  at 
1128-3'' 

"' /rf  aiao. 


limited  to  the  rebroadcast  of  signals 
from  full  service  stations.  In  1982,  the 
Commission  authorized  these  stations  to 
originate  programming.***  There  are 
currently  126  licensed  low  power  UHF 
stations  and  215  low  power  VHF 
stations.*'*  It  is  predicted  that  this 
source  will  eventually  add  an  additional 
4000  television  stations  to  the 
marketplace.  Moreover,  the  most 
significant  administrative  problems 
inhibiting  initial  development  of  this 
new  service  have  been  rectified  with  the 
establishment  of  new  processing 
procedures  designed  to  expedite  the 
development  of  this  new  medium.*** 

111.  LPTV  significantly  expands  the 
information  marketplace.  Allocation 
policies  have  emphasized  placing  these 
facilities  in  smaller  markets  where  there 
are  fewer  over-the-air  full  service 
television  facilities.  With  lower  entry 
and  operating  costs.  LPTV  can  be  an 
important  source  of  local  programming 
in  rural  areas.  In  larger  markets.  LPTV 
will  be  able  to  target  its  audience  to 
specific  communities  or  ethnic 
groups.***  A  recent  economic  study 
provides  some  evidence  that  this  service 
appears  to  be  commercially  viable  in 
certain  areas  of  the  country.**" 

112.  At  the  time  of  the  1974  Fairness 
Report,  multipoint  distribution  service 
(N^S)  was  just  beginning  to  develop  as 
a  communications  service.  Used 
primarily  to  provide  subscription 
programming  via  microwave 
transmissions,  there  were  approximately 
438.578  MDS  subscribers  out  of  a 
potential  audience  of  13.1  million  at  the 
end  of  1984.**^  Confined  to  offering  a 
single  pay  channel,  MDS  subscription 
declined  slightly  from  1983  levels. 

113.  Expectation  of  growth  in  MDS 
will  likely  involve  the  development  of 
multichannel  MDS  systems.  With  the 
reallocation  of  8  channels  from 
Instructional  Fixed  Television  Service, 
multichannel  MDS  will  be  able  to  offer 
multiple  channels  as  opposed  to  a  single 


"•See  Report  and  Order,  in  EC  Docket  No.  78- 
253.  FCC  82-107.  47  Fed.  Reg.  21488  (1982). 

*"  FCC  release  No.  5080.  June  11. 1985. 

»**  See  Report  and  Order  in  MM  Docket  No.  83- 
1350.  FCC  64-492  (adopted  October  18. 1964). 

»"  Legal  Times.  Dec.  8. 1984.  at  1;  Wall  Street 
Journal.  Oct.  23, 1964.  at  1. 

***  The  study,  conducted  by  Kompas  Beil 
Associates,  indicates  that  LPTV  may  already  be  a 
viable  service  in  some  areas.  Of  the  stations 
initially  responding  to  its  survey,  18  stations  were 
n~--prorit  religious  stations,  8  were  operating  as 
subscription  television.  10  were  operating  as  non- 
profit educational  stations.  Sixteen  stations  were 
operating  on  a  commercial  basis  with  fourteen  of 
these  stations  reporting  a  profit.  Two  of  the  stations 
were  temporarily  off  the  air  with  copyright 
problems.  Videography.  Apr.  1965  at  72. 

*"  Paul  Kagen  Associates.  Inc.,  Multicast 
Newsletter.  Apr.  17, 1985. 


viewing  option.***  Added  to  thi«  are 
leases  available  from  ITFS  operators 
leading  to  MMDS  systems  of  up  to 
twenty  two  channels.  As  of  February 
1985.  there  were  16.499  applications  on 
file  with  the  Commission.***  The 
advantage  of  this  service  is  that 
construction  costs  and  time  delays  are 
greatly  reduced,  relative  to  cable,  since 
wiring  to  a  headend  is  not  necessary. 
Estimates  of  subscribership  growth  by 
1990  range  between  6  to  12  million 
subscribers.**" 

114.  SateUite  Master  Antenna  Systems 
(SMATV)  are  similar  to  cable  systems 
except  that  they  are  built  iff  individual 
apartment  complexes,  condominiums, 
hotels  and  trailer  parks.  These  "private" 
cable  systems  did  not  exist  at  the  time 
of  the  Red  Lion  decision  or  our  1974 
Fairness  Report  The  Commission's 
decision  not  to  regulate  these  systems, 
coupled  with  preemption  of  state  and 
local  regulation,  has  facilitated  the 
development  of  this  service.*** 
According  to  the  National  SateUite 
Cable  Association  about  600.000  to 
800,000  homes  have  been  wired  with  this 
service.***  Because  of  lower  capital  and 
construction  costs.  SMATV  systems 
have  become  increasingly  popular  in 
both  rural  and  urban  areas  that  are 
currently  unserved  by  cable 
television.*** 

115.  Sales  of  video  cassette  recorders 
continue  to  have  a  major  impact  on  the 
information  marketplace.  As  with  many 
other  new  technologies,  VCR's  were  not 
readily  available  at  the  time  of  the  1974 
Fairness  Report  The  impact  of  this 
technology  on  other  electronic  video 
technologies  has  been  significant  By  the 
end  of  1985  it  is  estimated  that  there  will 
be  23.3  milUon  VCR  homes  representing 
27.4  percent  of  all  TV  households."**  A 
more  recent  study  of  VCR  penetration 
reported  that  sales  are  running  about 
one  miUion  a  month  and  will  reach 
critical  mass  penetration  of  one  third  of 
all  homes  by  early  1986.  According  to 
the  report  the  term  "critical  mass"  is 


•»•  See  Report  and  Order  in  Gen.  Docket  80-112. 
94  FCC  2d  1203  (1963). 

"*  Broadcasting.  Feb.  11. 1965.  at  56. 

»••  Television  Deregulation.  96  FCC  2d  at  IMa 

*•'  See  Memorandum.  Opinion  Declaratory 
Ruling  and  Order  In  CSR-2347.  95  FCC  2d  1223 
(1983).  recon.  denied.  FCC  84-206  [May  14. 1964). 
affd.  sub  nom.  New  Yorii  State  Commission  on 
Cable  Television  v  FCC  749  F.2d  805  (D.C  Or. 
1964). 

">  New  York  Times.  Dec  S.  1664.  at  Sa  A  Bora 
conservative  estimate  was  provided  by  Paul  Kagaa 
Associates  who  estimated  subscribership  at  290Jno. 
Paul  Kagen  Associates.  SMATV  News,  Apr.  25. 
1964. 

,*"New  York  Timea.  Nov.  IS,  1961  at  47:  Sm aho 
New  York  Time*.  Dec  19, 1962.  at  1. 

***  Television/Radio  Age.  May  27.  1965.  at  c7 
{citing  Paul  Kagen  AasodatM). 
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used  to  describe  the  penetration  level 
that  establishes  the  technology  as  a 
mass  medium.*"*  Further  estimates 
place  VCR  usage  at  67.9  million  homes 
representing  68  percent  of  all  television 
households  by  1990.="* 

116.  We  take  particular  note  of  the 
development  of  video  recordings  as  a 
means  of  disseminating  issue  related 
video  programming.**'  We  find  this  to 
be  a  significant  development  in  the 
information  marketplace.  To  the  extent 
VCR's  do  not  utilize  spectrum,  anyone 
who  desires  to  communicate  by 
television  may  do  so  by  means  of  a 
VCR.  In  this  fegard.  we  agree  with  NBC 
that  VCR's  have  the  potential  to  become 
the  "electronic  handbills"  or  indeed 
even  the  electronic  newspaper  of  the 
future.***  Moreover,  our  own  empirical 
analysis  of  the  relationship  between 
VCR's  and  television  reveals  that  a  VCR 
is  both  a  substitute  and  a  complement  to 
over-the-air  and  cable  television.*"  In 
other  words,  VCR's  act  not  only  as  a 
means  of  time  shifting  programming,  but 
also  as  an  independent  soim;e  of 
programming.  Moreover,  the  ability  to 
reschedule  video  programming  gives 
viewers  the  opportunity  to  acquire 
additional  information  &om  other 
sources.  By  time  shifting,  viewers  are 
able  to  reallocate  their  time  so  as  to 
increase  the  number  of  potential 
viewing  options.*^"  We  believe  that  the 
flexibility  afforded  the  public  by  VCR's, 
represents  an  important  quaUtative 
development  in  the  information  services 
marke^lace. 

117.  The  above  mentioned  electronic 
technologies  are  the  most  prominent 
alternatives  to  over-the-air  broadcasting 
in  today's  marketplace.  There  are  other 
electronic  services,  however,  that  have 
the  potential  of  becoming  substitute 
information  sources  in  the  marketplace 
of  ideas.  We  do  not.  however,  find  them 
to  be  significant  contributors  to  the 
marketplace  at  this  time. 


*•*  Broadcasting.  July  8, 1985.  at  14  {citing  a  study 
conducted  by  Young  a  Rubicam  USA). 

•••A* 

••'  fCCnote*  in  it«  Commenta  that  there  are 
currently  72  title*  coiuidered  public  affair  by  the 
publiahere.  Similar  categoriea  luch  aa  "Civil  Rights" 
(54  titles)  and  'Documentaries"  are  also  included. 
See  UCC  Comments,  lupra  n.170  at  3. 

***  See  NBC  Comments,  tupra  nM  at  88. 

»•• ).  l.ev-y  and  P.  Pitsch.  Statistcal  Evidence  of 
Substitulability  Among  Video  Delivery  Systemt. 
FCC  Office  of  Plans  and  Policy.  April  1984.  See  also 
J.  Levy  and  F.  Setzer.  Measurement  of 
Concentration  in  Home  Video  Markets.  FCC  Office 
of  Plans  and  Pobcy,  December  23. 1982. 

"<*  According  to  Neitson  data.  50  percent  of  all 
recordings  are  made  with  the  te'evisiun  set  turned 
off.  17  percent  occurs  while  viewers  are  watching  a 
different  channel  and  24  percent  of  viewers  record 
from  the  channel  they  are  watching.  Neilson  Report 
an  Television,  (1985)  at  13. 


118.  The  direct  to  home  satellite 
services  (DBS)  is  still  in  the  beginning 
stages  of  development.  Using  the  Ku 
satellite  band,  this  service  generally 
provides  programming  directly  to 
households.  Households  using  this 
service  either  rent  or  purchase  a  small 
one  meter-earth  station.  The  first  direct 
broadcast  satellite  services  was 
authorized  by  the  Commission  in 
1982.*^'  Of  the  eight  original  applicants, 
three  have  been  granted  orbital  and 
channel  assignments  and  launch 
authority.  In  1984,  the  Commission 
granted  six  additional  applications  for 
DBS  service.*'*  One  of  these  grantees 
has  been  given  launch  authority  as  well 
as  its  orbital  and  channel  assignment. 
Currently,  the  Commission  has  pending 
before  it  six  DBS  applications  seeking 
either  to  modify  existing  grants  or  apply 
for  new  allocations.*'*  It  appears, 
therefore  that  despite  the  recent 
setbacks,  there  is  a  continued  interest  in 
the  development  of  DBS  service."* 

119.  Another  important  element 
prompting  the  development  of  satellite 
direct  service  is  the  continued  growth  in 
the  home  earth  station  market  Latest 
reported  data  indicate  that  there  are 
approximately  one  million  existing  earth 
stations  and  estimates  of  growth  range 
between  40,000  to  80.000  per  month.*.'' • 


"^  See  Direct  Broadcast  Sate/lite  Services,  90 
FCC  2d  876  (1982)  recon.  denied,  FCC  S3-241. 
(released  May  la  1983),  rev'd.  United  State* 
Satellite  Broadcasting  Company,  Inc.  v  PCC,  740 
F.Zd  1177  (D.C  Cir.  1984):  Satellite  Television 
Corporation,  91  FCC  2d  953  (1962);  CBS  Inc.,  02  FCC 
2d  64  (1982).  See  also  CTE  Satellite  Corporation,  90 
FCC  2d  1009  (1982)  recon.  denied,  FCC  83-271 
(released)une  23, 1963).  Of  the  eight  original 
grantee*,  four  were  able  to  demonstrate  due 
diligence  in  proceeding  with  the  development  of 
their  respective  DBS  systems.  See  CBS,  Inc.,  FCC 
84-477  (released  October  la  1984).  Two  of  the 
parties  failing  to  meet  the  due  diligence 
requirements  have  re-applied  to  the  Commisaion  for 
DBS  authorization. 

*'•  See  Satellite  Syndicated  Systems  Inc..  FCC 
84-608  (released  December  IS.  1984). 

•'»  See  Public  Notice  "DBS  Applicatons 
Accepted  for  Filing"  Rep.  No.  DBS  2-B  (released 
April  4, 1985).  Three  of  these  applicants  are  existing 
grantees  seeking  additonal  channels.  Two  of  the 
three  applicants  seeking  new  DBS  authorization 
were  previously  granted  such  authority  but  failed 
previously  to  meet  the  Commission's  due  diligence 
requirements. 

*'*  Earlier  this  year.  U.S.CI.  terminated  service  to 
its  approximately  10,000  subscribers.  DBS 
Newsletter,  April  1985  at  1.  This  DBS  service  was 
not  a  Commission  licensee  but  rather  utilized 
Canada's  Telcsat  Anik  C-11  satellite.  While  this 
system  did  not  prove  to  be  a  commercial  success,  it 
did  demonstrate  the  technical  feasibility  of  Ku  twnd 
direct  satellite  service.  See  Broadcasting,  luly  8. 
1985  at  52. 

»'•  See  Broadcasting.  July  8, 1985.  at  52. 


Moreover,  the  Cable  Communications 
Policy  Act  of  1984,  which  clarified  the 
legality  of  receiving  satellite  signals, 
may  provide  an  additional  spUr  to  this 
already  expanding  market.*'*  Because 
of  the  potentially  enormous  market, 
some  traditional  cable  programmers 
have  suggested  scrambling  their  signals 
to  provide  a  direct  to  home  satellite 
service  from  their  C  band  satellites,*" 
Facilitating  the  development  of  this 
system  is  the  oversupply  of 
transponders  which  will  lower  the  costs 
of  transmission  making  this  form  of 
program  particularly  attractive.*'* 
While  the  development  of  a  C-band 
direct  system  is  still  in  the  planning 
stage,  there  appears  to  be  significant 
movement  towards  developing  this 
service.*" 

120.  Satellite  technology  has  also     ' 
played  a  significant  role  in  enhancing 
existing  information  services.  For 
example,  satellites  have  allowed  local 
television  stations  to  increase  their 
capability  to  gather  news.  Satellite  news 
gathering  (SNC)  has  become  an 
important  element  in  providing  regional 
coverage.**"  In  addition,  satellite 
technology  has  become  an  important 
part  of  the  syndication  market.***  The 
nationwide  access  afforded  by  this 
technology  increases  the  opportunities 
for  another  source  of  programming 
through  ad-hoc  networking,  thereby 
increasing  viewpoint  diversity  in  local 
markets. 

121.  An  additional  alternative 
technology  is  subscription  television 
(STV).  STV  is  a  pay  service  that  sends 
over-the-air  television  signals,  in  a 
scrambled  mode,  to  its  subscribers.  The 
number  of  STV  outlets  has  declined  in 
recent  years  due  primarily  to  increased 
cable  penetration.  As  of  Jime  30, 1984 
there  were  approximately  701.042  STV 
subscribers  and  19  STV  channels 
operating  in  17  markets. 


»'•  Cable  Communications  Micy  Act  of  1984, 
Pub.  L  98-543,  {  5(b).  98  Stat.  2779  (1984).  This 
section  amended  section  705  of  the  Communications 
Act  by  allowing  the  reception  of  any  satellite  cable 
programming  for  private  viewing  if:  (1)  The 
programming  involved  is  not  encrypted  and.  (2)  ■ 
marketing  system  has  not  l>een  established. 

•"  Descrambters  for  the  reception  of  HBO.  which 
scrambles  part  of  its  programming,  are  already 
being  manufactured.  Approximately  25,000  headend 
descrambiers  have  been  produced  and  paits  have 
been  ordered  for  lOaOOO  consumer  units  which  will 
l>e  distributed  to  wholesalers  next  fall.  See 
Broadcasting,  July  &  1985,  at  83. 

«'•  Id  at  48. 

«'»  See  Broadcasting,  fuly  1, 1985.  at  87; 
Broadcasting  (uly  8, 1985,  at  52, 

"<>  See  Broadcaslir,g.  July  8. 1965,  at  ea 

**^  Id.  at  5&  In  this  regard,  we  note  that 
continued  development  of  satellite  technologies  will 
facilitate  the  development  of  new  program 
distribution  systems.  See  \  102,  supra. 
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122.  Additional  information 
technologies  are  continuing  to  be 
developed.  The  Commission  has 
recently  authorized  the  use  of  FM  Radio 
8ubcarriers.*"Subcarrier8  may  be 
utilized  for  a  variety  of  different 
functions  such  as  "radio  talking  books", 
commodities  information,  stock  quotes 
and  news.  The  Conmiission  has  also 
authorized  the  use  of  teletext  by 
television  licensees.*** This  system  uses 
the  vertical  blanking  interval  for 
transmitting  pages  of  text  which  are 
formatted  on  the  users  screen  with  the 
use  of  a  decoder.  Videotext  is  also  a 
potential  source  of  information.  At  the 
present  time,  this  service  has 
approximately  500,000  subscribers.***  As 
a  final  matter  home  computer  systems 
have  played  a  significant  role  in  adding 
to  the  information  services  marketplace. 
However,  we  do  not  find  these  services 
to  be  significant  contributors  to  media 
diversity  at  this  time. 

(c)  Print  Media 

123.  As  we  observed  in  the  Notice  the 
overall  number  of  broadcast  facilities 
exceeds  the  total  number  of  daily 
newspapers  in  the  United  States.  This 
does  not  mean,  however,  that  the  print 
media  is  not  a  significant  contributor  to 
the  information  marketplace.  As  of  1984, 
there  were  1,701  daily  newspapers  in  the 
country.***  During  this  period,  average 
circulation  increased  to  62,544,503,  an 
increase  of  157,426  from  1983  levels. 

124.  In  analyzing  the  information 
marketplace,  however,  we  agree  with 
those  commenters  who  felt  that  the 
Notice  gave  insufficient  consideration  to 
the  importance  of  other  print  sources 
such  as  weekly  and  even  monthly 
newspapers  and  magazines.  According 
to  the  Notice,  the  total  number  of 
periodicals  has  increased  from  6,960  in 
1950  to  10,688  in  1982.  As  commenters 
such  as  MAP  and  UCC  point  out,  these 
newspapers  are  significant  source  of 
information,  especially  local 
information,  which  is  available  to 
consumers  in  each  market.*** The 


»•'  Report  and  Order  in  BC  Docket  No.  82-536, 
FCC  No.  83-1154.  48  Fed.  Reg.  28445  (June  22. 1983); 
Second  Report  and  Order  in  BC  Docltel  No.  82-536. 
97  FCC  2d  23  (1984),  recon.  denied.  FCC  84-313.  98 
FC  2d  433  (1984). 

»"  Report  and  Order  in  MM  Deckel  No.  81-741.  48 
Fed.  Reg.  27054  (June  13. 1983). 

'"Broadcasting.  July  1. 1985.  at  64. 

^  Editor  and  Publisher  Yearbook.  (1984)  at  VIII. 
The  figures  are  based  on  1983  data  and  represent  a 
decline  of  10  newspapers  when  compared  with  1982 
figures.  However,  this  decline  was  due  to  the  merger 
of  10  daily  papers  and  therefor  .  does  not  evidence 
a  net  decrease  in  the  number  of  daily  newspapers. 
During  this  period,  8  daily  newspapers  were 
discontinued  but  this  was  offset  by  new  entries  into 
the  market.  Id.  at  V. 

"*Spe  MAP/TRAC  Comments,  supra  n.50  at  86- 
90;  UCC  Comments,  supra  n.l70  at  13. 


viability  of  newspapers  as  an  important 
information  source  is  further  illustrated 
by  the  volume  of  advertising  appearing 
in  each  medium.  According  to  this 
criterion,  advertising  expenditures  for 
newspapers  exceeded  both  television 
and  radio.*"  Moreover,  the  combined 
advertising  revenues  for  newspapers 
and  magazines  were  greater  than  the 
combined  total  for  television  and  radio. 
We  believe  that  these  data  provide 
important  evidence  relative  to  the 
strength  of  newspapers  and  magazines 
as  significant  contributors  to  the 
marketplace  of  ideas. 

3.  Availability  in  the  Information  Market 

125.  Several  parties  have  argued  that 
the  increases  in  the  number  of 
information  outlets  do  not  necessarily 
attenuate  the  need  for  the  fairness 
doctrine.*"  Specifically,  these  parties 
state  that  overall  increases  in 
information  service  outlets  are  not 
necessarily  sufficient  to  provide  each 
market  with  diverse  and  antagonistic 
sources  of  information.  The  argument  is 
predicated  on  two  assumptions.  First  it 
assumes  that  the  growth  of  information 
sources  nationwide  has  had  no  impact 
on  local  markets.  Second  it  assumes  that 
these  sources  will  not  provide  coverage 
to  controversial  issues  of  public 
importance.  As  noted  below,  we  find  the 
data  upon  which  these  assertions  are 
based.  Hawed,  and  we  are  not 
persuaded  by  the  logic  of  the  arguments. 

126.  On  the  record  before  us,  we  find 
that  the  nationwide  development  of 
these  diverse  information  sources  has 
had  a  direct  impact  on  the  availability  of 
information  in  each  media  market.  For 
example,  even  in  small  markets  such  as 
El  Paso.  Texas  (ADI  market  No.  104), 
there  are  a  significant  number  of  media 
voices.  According  to  data  submitted  by 
NAB,  this  market  has  seven  television 
stations,  twenty  seven  radio  stations, 
two  MDS  channels,  thirty  thousand 
VCR's  and  cable  penetration  at  47 
percent.*** The  most  detailed  refutation 
of  this  position  appeared  in  a  study 
conducted  by  Prof.  Ralph  Jennings.**" 


•"In  1983.  the  total  advertising  volume  for  the 
various  media  was  approximately  $20.1  million  for 
newspapers.  $16  million  for  television.  $5.2  million 
for  radio  and  $4.1  million  for  magazines.  Television 
and  Cable  Factbook.  Services  Volume  No.  52  (1984) 
at  14. 

'"See.  e.g..  "Comments  of  Black  Citizens  for  a 
Fair  Media,  Citizens  Communication  Center.  League 
of  United  Latin  American  Citizens.  National 
Association  of  Better  Broadcasting  [hereinafter 
cited  as  "BCFM  Comments"];  UCC  Comments, 
supra  n.l70. 

"•  NAB  Comments,  supra  n.79  App.  Vol..  App.  A. 
at  49. 

""R.  Jennings.  Diversity  of  Communications 
Facilities  in  American  Communities,  cited  in  UCC 
Comments,  supra  n.lO  at  App.  B,  and  USCC  Reply 


The  study  sampled  ten  percent  of  the 
3,926  communities  in  the  United  States 
which  have  at  least  one  commercial  or 
public  radio  station.  It  then  inventoried 
each  community's  broadcast, 
newspaper,  cable  and  multipoint 
distribution  system  and  "examined  the 
extent  to  which  the  communities  share 
in  the  national  communications  wealth." 
We  have  carefully  reviewed  the  data 
contained  in  the  study  and  disagree  with 
the  methodology  employed  therein.  At 
the  outset,  the  study  does  not  appear  to 
provide  a  representative  sampling  of 
media  markets  throughout  the  United 
States.  Rather,  the  study  focuses 
primarily  on  small  markets.  Recognizing 
this  problem,  the  study  attempts  to 
enlarge  its  sample  by  including  72  larger 
communities.  However,  the  study  itself 
recognizes  that  even  with  these 
communities  the  sample  does  not  reflect 
the  characteristics  of  the  population  as  a 
whole.*" 

127.  A  second  concern  involves  use  of 
the  "community"  as  the  basic  unit  of 
analysis.  The  study  assumes  that  a 
community  is  not  being  served  unless  a 
broadcast  facility  (or  other  information 
source)  is  located  within  the  geographic 
boundaries  of  the  community.  As  CBS 
correctly  points  out.  the  relevant  inquiry 
is  not  what  stations  are  licensed  to  a 
community,  but  rather  what  broadcast 
signals  the  community  can  actually 
receive.*"  In  this  regard,  we  note  that 
the  Commission  has  recognized  that  a 
broadcast  licensee  may  serve 
communities  which  Ue  outside  the  strict 
geographic  boundaries  of  its  community 
of  license.***  Moreover,  such 
methodology  may  underestimate  the 
availability  of  broadcast  facilities  and 
other  information  services  such  as  cable 
and  local  newspapers.*** 


Comments,  supra  n.152  [hereiiiaftef  cited  as 
"Jennings  Study"]. 

"•/rf.  atlO. 

"■  "Reply  Comments  of  CBS.  Inc."  at  22 
[hereinafter  cited  as  "CBS  Reply  Comments"). 

•"  See,  e.g..  Report  and  Order  in  EC  Docket  Na 
82-374,  FCC  83-487,  54  RR  2d  1343  (1983).  recon. 
denied,  56  RR  2d  797  (1984):  Report  and  Order  in 
B.C.  Docket  No.  82-320.  93  FCC  2d  436  (1963).  ream. 
denied.  FCC  B4-335  (released  July  31, 1984). 

'"The  following  example  illustrate*  the  potential 
problems  inherent  in  the  study's  analysis.  The  study 
reports  the  following  cities  as  not  having  cable 
television  service  in  their  community:  Birch  Tree. 
Missouri  and  Marshall.  North  Carolina.  However. 
each  of  these  towns  is  served  by  a  cable  system  in 
which  the  corporate  headquaters  of  the  cable 
system  is  located  outside  of  the  community.  See 
Television  and  Cable  Factbook,  Services  Volume 
No.  52  (1984)  at  997  and  1151.  Similar  concerns  exist 
with  respect  to  local  newspapers.  For  example,  the 
study  reports  that  the  town  of  Weston, 
Massachusetts  did  not  have  a  local  newspaper. 
However,  the  town  is  served  by  a  weekly 
newspaper  that  covers  local  issues,  but  it  is 

CiBtiaiHd 


35444 


Federal  Register  /  Vol.  50.  No.  169  /  Friday.  August  30,  1985  /  Noticea 


128.  On  the  record  before  us,  we 
cannot  find  that  there  are  a  insufficient 
number  of  voices  in  local  markets  to 
warrant  continuation  of  the  fairness 
doctrine.  As  we  observed  previously, 
increases  in  signal  availabiUty  from 
traditional  broadcasting  facilities — 
television  and  radio — by  themselves 
attenuate  the  need  for  a  government 
imposed  obligation  to  provide  coverage 
to  controversial  issues.  The  existence  of 
a  plethora  of  alternate  electronic  voices, 
as  well  as  numerous  locally  oriented 
print  voices,  augments  this  argument 
Further  support  for  this  conclusion  can 
be  found  from  the  homogeneity  of  the 
various  media  systems.  Thus,  in 
communities  with  few  television 
stations  one  can  expect  to  find  higher 
cable  subscribership.  For  example,  the 
Jennings  study  found  that  cable  was 
available  in  82  percent  of  the 
communities  surveyed.  Similarity,  in 
large  urban  areas  with  no  cable 
systems,  there  are  generally  numerous 
television  outlets.  Moreover,  data 
submitted  by  NAB  confirms  fungibility 
of  the  various  information  service 
technologies.*"* 

129.  Several  commenters  have  argued 
that  absent  the  fairness  doctrine  there 
will  be  no  incentive  for  broadcasters  to 
provide  coverage  to  controversial  issues 
of  public  importance.  These  parties  also 
assert  that  the  new  electronic 
technologies  are  unable  to  address  these 
types  of  issues,  particularly  at  the  local 
level  We  are  not  persuaded  by  these 
arguments. 

130.  We  note  that  other  information 
systems,  such  as  the  print  media,  devote 
a  significant  amount  of  time  to 
controversial  issues  in  the  absence  of  a 
government  imposed  obligation  to  do  so. 
For  these  media,  the  incentive  to  cover 
such  issues  is  not  the  fear  of  government 
sanction,  but  rather  economic  necessity. 
Similar  incentives  exist  for  over-the-air 
broadcasting.  Our  experience  with 
industry  performance  persuades  us  that 
radio  and  television  broadcasters  would 
be  sufficiently  motivated  to  provide 
coverage  to  controversial  issues  of 
public  importance  in  the  absense  of 
fairness  doctrine  obligations.  Indeed, 
assuming  arguendo  that  television  is  the 
most  relied  upon  information  source, 
then  there  is  a  strong  market  incentive 
to  cover  such  issues  in  response  to  the 
demand.**'  As  we  have  observed  in 


other  proceedings,  marketplace  forces 
are  the  primary  determinants  of 
information  oriented  programming.**^ 
Moreover,  given  our  previous  analysis 
regarding  the  chilling  e^ect  of  the 
fairness  doctrine,  we  believe  it 
reasonable  to  expect  an  increase  in  the 
coverage  of  these  types  of  issues.  In  any 
event,  there  is  no  reason  to  believe  that 
there  will  be  a  decline  in  the  coverage  of 
controversial  issues  of  public 
importance. 

131.  Apart  from  the  incentives  of 
traditional  broadcast  facilities,  we 
believe  that  other  media  systems  will 
provide  sufficient  amounts  of 
programming  covering  controversial 
issues  of  public  importance.  Cable 
television,  for  example,  is  already 
providing  various  informational 
programming  such  as  CNN  and  the 
Financial  News  Network.  Movever, 
many  cable  systems  are  originating  their 
own  programming  and  have  local 
community  access  channels.  Increased 
availablity  of  VCR's  will  also  provide  an 
important  outlet  for  discussion  of  issues 
in  each  market.  Most  importandy,  local 
newspapers  will  remain  as  an  important 
source  of  locally  oriented 
information.***  All  of  these  sources  will 
make  significant  contributions  to  the 
marketplace  of  ideas. 

H.  The  Fairness  Doctrine  Can  Not  Be 
Justified  on  the  Basis  That  It  Protects 
Either  Broadcasters  or  the  Public  from 
Undue  Influence 

132.  As  noted  above,***  the 
Commission  historically  justified  the 


publiihed  in  a  neighboring  town.  5^  Wayland/ 
Weston  Town  Cher  (We«(on  Edition).  July  3, 1985  at 
1. 

»••  See  NAB  Comments,  supra  n.79  App.  Vol.. 
App.  A  at  48-63. 

***  Evidence  of  a  marketplace  demand  for 
programming  covering  cootrovertial  iaaues  of  public 
bnportance  can  be  teen  in  the  employment  pattama 
of  new*  alaff*  after  our  television  and  radio 


deregulation  decisions.  A  recent  study  of  th«  effects 
of  deregulation  conducted  by  RTNDA  found  that: 
"[M]o«t  radio  stations  have  not  changed  their  ows 
or  public  affairs  staffing  or  programming  as  a  re:iult 
of  deregulation.  Most  TV  stations  also  plan  to 
continue  business  as  usual.  News  cutbacks  have 
come  mainly  at  radio  stations  in  major  markets 
where  changes  have  drawn  attention  and 
accusations  against  deregulation.  But  while  some 
news  directors  may  have  lost  staff  members 
iMcause  the  FCC  lifted  its  minimum  requirements, 
other  [sic]  say  they  are  doing  a  better  Job  because  of 
the  greater  freedom."  RTNDA  Communicator,  May 
1965  at  1. 

»•'  See  generally.  Deregulation  of  Television, 
supra  11.177:  Deregulation  of  Radio,  supra  n.21S. 

■••  In  light  of  our  conclusion  that  sufficient 
incentives  exist  to  provide  coverage  to  controversial 
issues  among  the  traditional  broadcast  media, 
reliance  on  alternative  electronic  technology 
systems  to  provide  coverage  to  such  issues  is  not  a 
necessary  element  in  our  decision.  We  note, 
however,  that  these  Information  sources  are 
significant  contributors  of  issue  oriented 
information.  In  this  regard,  their  performance  makes 
the  elimination  of  the  fairness  doctrine  even  mora 
compelling. 

•*•  See  n  4.  23,  supra. 


retention  of  the  fairness  doctrine  on  the 
sole  basis  that  affirmative  regulatory 
intervention  was  necessary  to  vindicate 
the  interest  of  the  public  in  obtaining 
access  to  diverse  viewpoints  on 
controversial  issues  of  public 
importance.  Our  evaluation  of  the 
fairness  doctrine  both  in  terms  of  its 
efficacy  and  its  continued  need  in  the 
communications  marketplace  today  is 
based  upon  this  expressed  regulatory 
objective.  Several  participants  in  this 
proceeding,  however,  have  argued  that 
the  retention  of  the  doctrine  furthers 
other  regulatory  goals.  Specifically, 
these  parties  argue  that  there  are 
legitimate  "protective"  fimctions  which 
are  promoted  by  the  continued  existence 
of  the  doctrine.  In  this  section  we  will 
assess  the  merits  of  these  arguments. 

133.  Several  commenters  contend  that 
retention  of  the  fairness  doctrine  is 
useful  a.«  a  "protection  against  outside 
pressures"  *°°  by  groups  within  the 
community  which  would  otherwise  exert 
undue  influence  on  the  editorial 
decisionmaking  of  broadcasters.  Absent 
the  fairness  doctrine,  these  parties 
contend  that  broadcasters  will  simply 
"cave-in"  to  the  pressures  of 
advertisers.*"*  political  action 
committees.'***  or  other  powerfid  groups 
in  the  commimity  *°*  who  do  not  wish 


•°<>  "Comments  of  the  United  States  Catholic 
Conference"  at  10  [hereinafter  cited  as  "USCC 
Comments"]. 

**'  See,  e.g..  id;  DNC  Comments,  supra  nJOS  at 
17;  See  also  USCC  Reply  Comments,  supra  n.lS2  si 

a. 

Indeed,  without  providing  any  support  for  Its 
assertions,  the  Democratic  National  Committee 
("DNC")  argues  that  "the  potential  fear  [of 
broadcasters]  of  offending  a  power  group  in  the 
community  that  buys  advertisements  was  the 
reason  the  Fairness  Doctrine  was  adopted  in  the 
first  place."  Id.  at  17.  As  described  above,  the 
articulated  reason  for  the  establishment  of  the 
fairness  doctrine  was  to  further  access  by  the  public 
to  diverse  viewpoints  on  controversial  issues  of 
public  importance.  Our  historic  justification  of  this 
doctrine  was  not  based  upon  an  expressed  concern 
that  regulatory  intervention  was  necessary  to 
counterbalance  the  alleged  influence  exerted  by 
advertisers— or  any  other  group — on  licensees  with 
respect  to  their  decisions  concerning  the  broadcast 
of  controversial  issue  programming. 
*ot  DNC  Comments,  supra  n.203  at  1S-1S 
*°*  The  most  expaiuive  articulation  of  this 
argument  was  expressed  by  Ecumedia.  In  Ita  Reply 
Comments,  it  stated  that  the  fairness  doctrine 
provided  broadcast  journalists  with  the  means  to 
deflect  pressure  exerted  by  "external  sourt^es 
including  politicians,  public  officials,  corporatioiu, 
advertisers,  organized  community  groups  aixl 
outspoken  individuals  [as  well  as]  (ijntemal 
pressure  bt>m  station  management  or  parent 
companies.  "Reply  Comments  of  Ecnmedla.**  at  ISi 
[hereinafter  cited  as  "Ecnmedia  Reply  Comments'^. 


to  have  particular  contoversial 
viewpoints  expressed."** 

134.  We  take  issue  with  the 
assumption  that  intrusive  governmental 
regulation  is  necessary  to  "protect" 
broadcasters  from  groups  which 
allegedly  attempt  to  influence  their 
programming  decisions.  The  First 
Amendment  forbids  governmental 
intervention  in  order  to  "protect"  print 
journalists  and  we  believe  that 
broadcast  journalists  are  in  no  greater 
need  of  "protection"  than  their 
counterparts  in  the  print  media.  We 
think  it  telling,  in  this  regard,  that 
broadcasters  themselves  are  not  seeking 
this  protection.  Moreover,  the 
framework  of  broadcast  regulation  is 
predicated  in  large  part  upon  reliance  on 
the  editorial  discretion  of  broadcast 
journalists.  As  the  Supreme  Court  has 
stated,  the  Communications  Act 
"manifest[s]  the  intention  of  Congress  to 
maintain  a  substantial  measure  of 
journalistic  independence  for  the 
broadcast  licensee."***  Consequently, 
consistent  with  their  public  interest 
responsibilities,  broadcasters  are 
accorded  wide  discretion  under  the 
Communications  Act  with  respect  to 
their  programming  decisions.****  We  are 
not  convinced  that  broadcasters  have 
been  unduly  pressured  by  groups  within 
the  community  in  the  past.  Moreover,  in 
our  view,  the  speculative  notion  that, 
absent  the  fairness  doctrine,  they  will  be 
unable  to  resist  undue  pressure  in  the 
future  is  a  wholly  inadequate  basis  upon 
which  to  justify  the  continued  existence 
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"♦For  example,  asserting  that  the  fairnes* 
doctrine  operates  as  an  effective  "insulating" 
mechanism.  DNC  argues  that: 
The  Fairness  Doctrine  actually  protects  a 
broadcaster  who  does  not  want  to  take  this  safe 
course  of  cozy  relation*  with  its  community's 
financial  elite  ... 

Many  broadcasters  go  to  great  lengths  to  present 
issues  of  public  importance  and  offer  their 
audiences  balanced  coverage.  For  them,  the 
Fairness  Doctrine  has  been  a  valuable  shield. 
When  pressured  by  demands  from  established 
powers  in  its  community  to  suppress  coverage  of 
an  unpopular  issue  or  to  support  their  political 
points  of  view,  a  broadcaster  today  can  simply 
point  to  his  or  her  responsibilities  under  the 
Doctrine. 
DNC  Comments,  supra  n.203  at  18. 

*"  Columbia  Broodcasling  System.  Inc.  v. 
Democratic  National  Committee.  412  U.S.  at  lia 
Indeed,  the  Supreme  Court  in  addressing  the 
editorial  discretion  of  broadcast  journalists  under 
the  Communications  Act.  has  recognized  that  "(fjor 
better  or  worse,  editing  is  what  editors  are  for;  and 
editing  is  selection  and  choice  of  material."  Id.  at 
124. 

"•TTie  Court  ha*  asserted  that:  "In  the  delicate 
balancing  historically  followe<i  in  the  regulation  of 
broadcasting  Congress  and  the  Commission  could 
appropriately  conclude  that  the  allocation  of 
journalistic  priorities  should  be  concentrated  in  the 
licensee  rather  than  diffused  amung  many.  This 
policy  gives  the  public  some  assurance  that  the 
broadcaster  will  be  answerable  if  he  fails  to  meet 
ii«  legitimate  needs."  Id.  at  125. 


of  rules  which  intervene  in  the  editorial 
decisionmaking  process  of  broadcast 
Journalists.  Rather,  we  deem  it 
appropriate  to  rely,  as  we  have  in  the 
past,  upon  the  good  faith  judgment  of 
the  licensee  regarding  the  selection  of 
programming  material.*" 

135.  In  addition,  several  commenters, 
in  support  of  the  fairness  doctrine,  argue 
that  the  doctrine  serves  to  safeguard  the 
public  against  unwarranted  influence  by 
what  they  perceive  as  biased  broadcast 
reporting. »<«  Although  the  commenting 
parties  differ  among  themselves  in  their 
perception  of  the  bias  to  which  they 
object.***  they  believe  that  retention  of 
the  fairness  doctrine  is  appropriate  to 
prevent  broadcasters  from  presenting 
biased  or  one-sided  programming.  The 
argimient  apparently  is  predicated  upon 
the  presumption  that  the  requirement  to 
provide  "balanced"  controversial  issue 
programming  is  not  merely  a  means  to 
assure  access  to  the  marketplace  of 
ideas  but  is  itself  a  valid  regulatory 
objective. 

136.  Balance  may  be  a  laudable 
editorial  goal,  but  there  are  grave 
dangers  when  the  government  tries  to 
strike  that  bdance.  First,  as  we  have 
just  noted  above,  determining  what 
constitutes  balanced  programming  is  a 
very  subjective  endeavor.  Second,  as  we 
have  described,  having  the  government 
attempt  to  achieve  balance  by  means  of 
enforcing  the  fairness  doctrine  results  in 
a  chilling  effect  to  the  ultimate  detriment 
of  the  listening  public.  Tliird.  there  are 
the  inherent  dangers  of  an  arm  of  the 
federal  government  influencing  the 
content  of  programming  in  an  attempt  to 
guarantee  balance.  Further,  the  First 
Amendment  does  not  require  and  may 
well  not  permit  a  neat  apportionment, 
dictated  by  the  government,  in  the 


■"Reliance  upon  the  editorial  discretion  of 
broadcast  Ucensees  also  furthers  Fir*t  Amendment 
principles.  As  the  United  States  Supreme  Coort  ha* 
stated:  "Indeed,  if  the  public's  interest  in  receiving  a 
balanced  presentation  of  views  is  to  be  fully  sen'ed. 
we  must  necessarily  rely  in  large  part  upon  the 
editorial  initiative  and  judgment  of  the  broadcasters 
who  bear  the  public  tnisL"  FCC  v.  League  of 
Women  Voters  of  California,  104  S  Ct  at  3117 
(emphasis  added). 

'"See,  e.g.,  "Comments  of  the  American  Legal 
Foundation"  at  10-14  (hereinafter  cited  as  "ALF 
Comments"). 

""There  appears  to  l>e  a  sharp  divtrgence  of 
opinion  among  the  commenters  making  this 
argument  as  to  the  precise  nature  of  the  allegr'd 
"bias."  For  example,  one  party  assert*  that  the  bias 
of  the  broadcast  media  is  liberal  [Id.  at  11);  another 
participant  «rgues  that  the  media  is  biased  "toward 
the  business  and  commercial  community." 
"Comments  of  the  Maine  Nuclear  Referendum 
Committee"  at  1.  Still  another  conunenter  contends 
that  the  broadcast  media  unduly  favors  the  views  of 
the  alleged  "Zionist/Israeli  lobby."  Letter  to  the 
Chairman,  Federal  Communications  Commission 
from  Richard  Hill  and  Donald  W.  Harris  (Oct  20. 
1964). 


marketplace  of  ideas,  with  equal  space 
assigned  to  every  viewpoint  As  the 
Supreme  Court  noted  in  First  National 
Bank  v.  Bellotti: 

[Tjhe  people  in  our  democracy  are 
entrusted  with  the  responsibility  for  judging 
and  evaluating  the  relative  merita  of 
conflicting  arguments.  They  may  consider,  in 
making  their  judgment  the  touice  and 
credibility  of  the  advocate.  But  if  there  be  anjr 
danger  that  the  people  cannot  evaluate  die 
information  and  arguments  advanced  by 
appellants,  it  is  a  danger  contemplated  by  the 
Framers  of  the  First  Amendment*'* 

The  fact  that  a  particular  viewpoint  may 
have  the  capability  to  be  extremely 
influential  or  offensive  does  not  mean 
that  it  is  accorded  a  lesser  degree  of 
First  Amendment  protection  than  the 
expression  of  less  influential  or  more 
reasonable  opinions.*"  TTierefore.  we  dc 
not  believe  that  the  "protection"  of  the 
viewing  and  listening  public  against 
even  allegedly  one-sided  presentations 
affords  a  justifiable  basis  for  the 
retention  of  the  fairness  doctrine."* 

/.  Summary 

137.  We  believe  the  fairness  doctrine 
is  an  unnecessary  and  detrimental 
regulatory  mechanism.  While  we 
recognize  that  the  fairness  doctrine  has 
been  a  central  tenet  of  broadcast 
regulation  for  more  than  fifty  years,  we 
believe  that  we  have  a  statutorily 
mandated  duty  to  reassess  the  propriety 
of  even  long  standing  policies  in  light  of 
changes  in  the  broadcast  marketplace 
and  evidence  that  the  pohcy  may  not 
further  the  public  interest  After  careful 
evaluation  of  the  evidence  of  record,  our 
experience  in  enforcing  the  fairness 
doctrine,  and  fundamental  constihitional 
principles,  we  find  that  the  fairness 
doctrine  disser/es  the  public  interest 

138.  Three  factors  form  the  basis  for 
this  determination.  First  in  recent  years 
there  has  been  a  significant  increase  in 
the  number  and  types  of  informaticm 
sources.  As  a  consequence,  we  believe 
that  the  public  has  access  to  a  multitude 


"'First  National  Bank  of  Boston  v.  Belhiti,  43S 
U.S.  at  791-92. 

*"  As  the  Supreme  Court  has  asserted  "(tlha 
Constitution  'protects  expresaiOD  wfaicfa  is  eliaqaest 
no  less  than  that  which  i*  unconvinciiig.' '  Jd, 
quoting  Kingsley  International  Pictures  Coipi ». 
Regents.  360  U.S.  at  eSS 

"'Juitice  Douglas  has  stated  that:  "The 
implication  that  the  people  of  the  country— except 
the  proponents  of  the  theory — are  mere  obthinkiiig 
automaton*  manipulated  by  the  media,  wiihaal 
interests,  conflicts,  or  prejudice*  is  an  MieBiMiaa 
which  i  fmd  quite  madd^^ning.  Hie  6er^opmmt  ef 
constitutional  doctrine  should  not  be  bwed  am  aa^ 
hysterical  overestimation  of  medu  power  and 
underestimation  of  the  good  sense  of  the  Americsa 
public"  Columbia  BroaJcastJng  System.  Inc.  v. 
Democratic  National  Committee,  412  U.S.  at  ISZ  nj. 
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of  viewpoints  without  the  need  or 
danger  of  regulatory  intervention. 

139.  Second,  the  evidence  in  this 
proceeding  demonstrates  that  the 
fairness  doctrine  in  operation  thwarts 
the  laudatory  purpose  it  is  designed  to 
promote.  Instead  of  farthering  the 
discussion  of  public  issues,  the  fairness 
doctrine  inhibits  broadcasters  from 
presenting  controversial  issues  of  public 
importance.  As  a  consequence, 
broadcasters  are  burdened  with 
counterproductive  regulatory  restraints 
and  the  public  is  deprived  of  a 
marketplace  of  ideas  unencumbered  by 
the  hand  of  government. 

140.  Third,  the  restrictions  on  the 
journalistic  freedoms  of  broadcasters 
resulting  from  enforcement  of  the 
fairness  doctrine  contravene 
fundamental  constitutional  principles, 
accord  a  dangerous  opportunity  for 
governmental  abuse  and  impose 
unnecessary  economic  costs  on  both  the 
broadcasters  and  the  Commission. 
Finally,  we  believe  the  record  in  this 
proceeding  raises  signiHcant  issues 
regarding  the  constitutionality  of  the 
fairness  doctrine  in  light  of  First 
Amendment  concerns. 

rV.  Modifications  Short  of  Repeal  and 
Alternatives  to  Current  Enforcement  of 
the  Fairness  Doctrine 

141.  In  addition  to  those  comments 
which  favored  complete  repeal  or 
retention  of  the  fairness  doctrine,  a 
number  of  proposals  were  offered  to 
modify  the  doctrine's  scope  or  otherwise 
limit  its  application.'**  For  example, 
several  commenters  urged  elimination  of 
or  limitation  on  the  scope  of  the 
CuUman  doctrine  corollary  to  the 
fairness  doctrine.*'*  Specifically,  ABC 
proposed  that  ballot  proposition 
advertising  and  advertising  by 
independent  political  committees  should 
be  exempted  from  the  CuUman  doctrine. 
In  heu  of  Cullman,  ABC  recommended 
an  approach  modeled  on  the 
Commission's  Zapple  doctrine,***  under 


"•  Several  parties  addressed  elimination  or 
retention  of  the  Personal  Attack  Rule.  However,  as 
we  stated  in  the  Notice  in  this  proceeding,  our 
review  here  is  limited  to  the  fairness  doctrine  and 
does  not  include  the  Personal  Attack  Rule,  which  is 
the  subject  of  a  separate,  pending  proceeding. 
Notice,  supra  n.1  at  1 9  n.lO  and  Repeal  or 
Modification  of  the  Personal  Attack  and  Political 
Editorial  Rules.  48  Fed.  Reg.  28295  [June  21, 1983). 

*  '*  For  a  discussion  of  the  Cullman  doctrine  and 
its  evolution,  see  n.ll9  supra. 

*^*  Nicholas  Zapple,  23  FCC  2d  707  (1970).  The 
Zapple  doctrine  requires  that  if  supporters,  or 
spokesmen,  for  one  political  candidate  appear  on  a 
broadcast  station,  supporters  for  opposing 
candidates  must  be  afforded  similar  treatment. 
However,  the  doctrine  only  applies  to  major 
political  parties  during  formal  campaign  periods  and 
does  not  require  the  provision  of  free  time. 


which  reasonable  amoimts,  but  not  free, 
response  time  would  be  required  as  a 
means  of  achieving  the  Commission's 
fairness  objectives.  It  was  also  urged  by 
some  commenters  that  all  advertising  be 
exempted  from  application  of  the 
fairness  doctrine.  Additionally,  a  two 
year  moratorium  on  enforcement  of  the 
fairness  doctrine  was  proposed  as  a 
means  of  empirically  evaluating  the 
impact  of  the  doctrine  on  broadcast 
speech. 

142.  Beyond  the  above  suggestions, 
the  record  reflects  a  number  of 
proposals  which  have  been  previously 
considered  by  the  Commission  in 
connection  with  its  fairness  doctrine 
requirements.  In  this  regard,  Henry 
Geller  again  recommended  that  the 
current  contemporaneous,  case-by-case 
review  of  fairness  doctrine  complaints 
should  be  abandoned  in  favor  of 
examining  fairness  compliance  solely  at 
renewal.  It  was  also  proposed  that 
broadcast  licensees  be  permitted  to 
satisfy  their  fairness  doctrine 
obligations  by  providing  on-air  "access" 
time  to  the  public. 

143.  While  these  various  proposals 
may  present  possibilities  in  terms  of 
reducing  the  intrusive  impact  of  the 
fairness  doctrine,  we  do  not  beUeve  it  is 
appropriate  to  consider  them  at  this 
time,  given  our  intention  to  defer  action 
on  the  fairness  doctrine  generally, 
pending  review  of  the  record  in  this 
proceeding  by  Congress. 

V.  Agency  Authority  To  Modify  or 
Repeal  the  Fairness  Doctrine 

144.  Given  our  policy  conclusions  as 
to  the  continued  undesirability  of  the 
fairness  doctrine,  the  question  arises 
whether  we  have  the  authority  to 
eliminate  or  substantially  modify  the 
fairness  doctrine.  In  this  regard,  issues 
pertaining  to  our  statutory  authority 
were  clearly  raised  in  the  Notice  '*"  and 
addressed  by  numerous  commenting 
parties  in  this  proceeding.  As  we 
observed  in  the  Notice,  we  do  not 
believe  that  Congress  explicitly  codified 
the  fairness  doctrine  prior  to  the  1959 
Amendments  to  the  Communications 
Act.  Nor  do  we  find  that  the  fairness 
doctrine  necessarily  inheres  in  the 
public  interest  standard  of  the 
Communications  Act.  The  1959 
amendments  to  the  Commimications  Act 
pose  a  more  difficult  question.  For  the 
reasons  we  have  earlier  stated, 
however,  we  need  not  reach  this 
question.**'  Rather,  we  will  afford 


Congress  an  opportunity  to  review  the 
record  adduced  in  this  proceeding.  In 
order  to  provide  a  full  and  complete 
record  in  connection  with  such  review, 
we  have  set  forth  below  the  arguments 
in  this  proceeding  with  respect  to 
codification  of  the  fairness  doctrine. 

A.  Pre-1959  Period 

145.  We  begin  our  examination  of  the 
legal  authority  of  the  Commission  to 
eliminate  or  modify  the  fairness  doctrine 
in  the  period  prior  to  the  1959 
amendments  to  ascertain  whether  or  not 
the  doctrine  was  codified  either 
explicitly  within  the  Commimications 
Act  or  imphcitly  as  part  of  the  general 
obligation  of  broadcasters  to  serve  the 
public  interest.***  In  this  regard,  we 
note  at  the  outset  that  neither  the  Radio 
Act  of  1927  nor  the  Communications  Act 
of  1934  contained  any  explicit  provisions 
indicating  that  Congress  intended  to 
mandate  that  broadcasters  provide 
fairness  in  their  coverage  of 
controversial  issues  of  public 
importance. 

146.  Indeed,  in  1927  Congress 
specifically  addressed  the  question  of 
whether  or  not  there  was  a  need  to 
statutorily  require  fairness  in  the 
discussion  of  controversial  issues  of 
public  importance.  When  enacting 
Section  18  of  the  Radio  Act  of  1927,**" 
the  forenmner  of  Section  315  of  the 
present  Communications  Act.  Congress 
had  before  it  in  the  House  of 
Representatives  language  in  the  bill, 
H.R.  9971  of  the  69th  Congress,  that 
would  have  required  broadcasters  to 
provide  equal  access  to  "both  the 
proponents  and  opponents  of  all 
political  questions  or  issues."'*"  At  the 
same  time,  the  Senate  was  considering  a 
provision  recommended  to  it  by  its 
Commerce  Committee  which  would 
have  prohibited  broadcasters  from 
discriminating  in  the  use  of  their 
facilities  "for  the  discussion  of  any 
question  affecting  the  public."  '•* 
Neither  of  these  provisions  survived  the 
House-Senate  Conference.  The 
Conferees  rewrote  the  radio  bill  without 
the  proposed  fairness-type  language.*** 


»••  See  Notice,  supra  n.l  at  1 1 9e-120. 
'"  See  1  7,  supra. 


•'•  For  a  detailed  examination  of  the  pre-1959 
period  See  Staff  Study  of  the  House  Committee  on 
Interstate  and  Foreign  Commerce.  Legislative 
History  of  the  Fairness  Doctrine.  90th  Cong.  2d 
Sess.  (Comm.  Print.  1968)  [hereinafter  cited  at 
"Manelli  Report"). 

* '»  Section  18  of  the  Radio  Act  of  1927  read.  In 
pertinent  part:  "If  any  licensee  shall  permit  any 
person  is  a  legally  qualified  candidate  for  any 
public  office  to  use  a  broadcasting  station,  he  shall 
aHord  equal  opportunities  to  all  other  such 
candidates  for  that  office  in  the  use  of  such 
broadcasting  station.  .  .  ."  (44  Stat  1170), 

»«"  67  Cong.  Rec.  5.580-81  (1928). 

*••  S.  Rep.  No.  772.  68th  Cong.,  1st  Sess.  (1928). 

""  HJl.  Rep.  No.  1886.  SOth  Cong..  2d  Sess.  (1927). 


Since  there  was  no  explanation  in  the 
Conferenre  Report  as  to  why  the 
fairness-type  language  was  excluded, 
we  must  conclude  that  Congress  did  not 
desire  to  explicitly  mandate  a  fairness 
type  obligation  on  broadcasters  at  that 
time. 

147.  Section  18  of  the  Radio  Act  of 
1927  became  Section  315  of  the 
Communications  Act  of  1934.  Yet,  before 
it  was  enacted  into  law,  attempts  were 
made  in  the  Senate  to  enlarge  the  scope 
of  this  section  to  impose  a  fairness 
standard  on  any  discussion  of  public 
questions  to  be  voted  upon  at  an 
election.  Specifically,  the  language 
proposed  in  the  Senate  would  have 
required  that: 

if  any  licensee  shall  permit  any  person  to  use 
a  broadcasting  station  in  support  of  or  in 
opposition  to  any  candidate  for  public  office, 
or  in  the  presentation  of  views  on  a  public 
question  to  be  voted  upon  at  an  election,  he 
shall  afford  equal  opportunity  to  an  equal 
number  of  other  persons  to  use  such  station 
in  support  of  an  opposing  candidate  for  such 
public  office,  or  to  reply  to  a  person  who  has 
used  such  broadcasting  station  in  support  of 
or  in  opposition  to  a  candidate,  or  for  the 
presentation  of  opposite  views  on  such  public 
questions.  Furthermore,  it  shall  be  considered 
in  the  public  interest  for  a  licensee,  so  far  as 
possible,  to  permit  equal  opportunity  for  the 
presentation  of  both  sides  of  public 
questions.'*' 

In  the  House,  the  Committee  on 
Interstate  and  Foreign  Commerce 
reported  a  substitute  bill  that  did  not 
contain  the  provision  providing  for 
"equal  opportimity"  in  the  discussion  of 
public  questions.***  Minus  the  proposed 
fairness-type  language,  the  Conference 
Committee  incorporated  Section  18 
verbatim  as  Section  315  of  the 
Communications  Act  of  1934.'**  Once 
again  attempts  to  include  fairness  type 
language  explicitiy  into  the 
Communications  Act  had  failed. 

148.  The  1952  amendments  were  the 
last  revisions  to  Section  315  of  the 
Communications  Act  prior  to  1959.  The 
1952  Amendments  to  the 
Communications  Act  added  another 
provision  to  section  315  which  provided 
for  uniformity  of  charges  for  political 
time  vis-a-vis  other  uses.  While  in  the 
House  of  Representatives,  an 
amendment  was  offered  to  alter  Section 
315  to  extend  the  "equal  opportunity" 
provision  to  include  statements  made  by 
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'"  See  S.  Rep.  No.  781,  73d  Cong.,  2d.  Sess. 
(1934).  This  tame  "fairness"  type  provision  in  H.R. 
7716.  had  been  introduced  during  the  72d  Congress, 
H.  Rep.  No.  2106,  72d  Cong.,  2d  Sess.  6  (1933).  This 
bill  was  passed  by  Congress,  but  subjected  to  a 
pocket  veto  by  President  Hoover.  See  Manelli 
Report,  supra  n.318. 

•»♦  H.R.  Rep.  No.  ISSa  73d  Cong.,  2d  Seas.  (1934). 

'"  See  H.R.  rep.  No.  1OT&  73d.  Cong..  2d  Sess.  49 
(1934). 


authorized  spokesmen  of  candidates,*** 
this  language  was  omitted  from  the  bill 
be  the  Conferees,**''  Given  these 
various  attempts  to  legislatively 
mandate  some  form  of  fairness 
standard,  it  is  apparent  that,  prior  to 
1959  at  least.  Congress  had  steadfastly 
refused  to  statutorily  require 
broadcasters  to  provide  fairness  in  the 
coverage  of  controversial  questions  and 
issues  of  public  concern. 

149.  Despite  the  lack  of  legislative 
support  for  a  mandatory  fairness 
obligation,  as  evidenced  in  these  early 
expressions  of  legislative  intent  by 
Congress  in  not  explicitiy  codifying  the 
fairness  doctrine. »*•  the  Federal  Radio 
Commission  and  later  the  Federal 
Communications  Commission  imposed 
fairness  obligations  upon  broadcasters. 
As  early  as  1929,  the  Federal  Radio 
Commission  in  Great  Lakes 
Broadcasting  Co., "•declared  that  "[i]n 
so  far  as  a  program  consists  of 
discussions  of  public  questions,  public 
interest  requires  ample  play  for  the  free 
and  fair  competition  of  opposing  views, 
and  the  Commission  believes  that  the 
principle  applies  .  .  .  to  all  discussions 
of  issues  of  importance  to  the  public"  '" 
The  Federal  Communications 
Commission  followed  its  predecessor  by 
requiring  that  licensees  cover  both  sides 
of  controversial  issues.*"  These 


"•  98  Cong.  Rec.  7415  (1952). 

"'  HJl.  Rep.  No.  2426. 82d  Cong.,  2d  Sess.  (1962). 
This  omission  wss  particularly  relevant  since  by 
this  time  the  Commission  had  developed  the 
fairness  doctrine  pursuant  to  the  public  interest 
standard  of  the  Communications  Act. 

••*  Indeed,  as  pointed  out  in  the  Manelli  Report, 
supra  n.318,  some  of  the  failures  to  enact  fairness 
type  legislation  "cast  serious  doubts  on  the 
proposition  that  the  Fairness  Doctrine,  at  least  in 
substance,  is  a  necessary  corollary  of  the  "public 
interest'  standard  contained  in  the  Radio  Act,  and 
corned  forward  into  the  1934  Communications  Act" 
Id.  The  United  States  Supreme  Court,  however,  has 
admonished  that  "unsuccessful  attempts  at 
legislation  are  not  the  best  guides  to  legislative 
intent."  Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.S. 
at  381  n.ll, 

•"3  FRC  32  (1929).  rev'don  other  grounds,  37  F.2d 
993  (D.C.  Clr),  cert  dismissed.  281  U.S.  706  (1930). 

-'Id  at  33. 

*"  See  Young  People 's  Association  for  the 
Propagation  of  the  Gospel.  6  FCC  178  (1938). 
Moreover,  the  Commission  in  Mayflower 
Broadcasting  Corp..  8  FCC  333  (1941).  gave  an  even 
more  expansive  meaning  to  the  public  interest 
standard  while  at  the  same  time  giving  a  more 
restructive  view  of  broadcasters'  latitude  under  that 
standard.  SpeciHcally,  the  Commission  determined 
that  "as  one  licensed  to  operate  in  the  public 
domain  the  licensee  has  assumed  the  obligation  of 
presenting  all  sides  of  important  public  questions, 
fairly,  objectively  and  without  bias.  .  . .  These 
requirements  are  inherent  in  the  conception  of 
public  interest  set  up  the  Communications  Act  as 
the  criterion  of  regulation."  Id.  at  340.  While  this 
decision  was  overturned  because  of  its  specific 
edict  against  editorializing  by  broadcasters,  its 
interpretation  of  the  public  interest  standard  was 
carried  forward  in  subsequent  Commission  cases. 


decisions  culminated  in  the  issuance  of 
the  de^tive  statement  of  the  fairness 
doctrine  obligations  for  broadcasters.  It 
was  in  the  1949  Report  of  Editorializing 
by  Broadcast  Licensees,  ***  that  the 
Cominission  fully  set  forth  the  two  prong 
requirements  of  the  fairness  doctrine. 

150.  The  fairness  doctrine,  as 
enunciated  by  the  Commission  in  the 
1949  Fairness  Report,  was  not 
developed  pursuant  to  any  specific 
command  in  the  Act  requiring  that  a 
broadcaster  "devote  a  reasonable 
percentage  of  time  to  the  coverage  of 
controversial  public  issues"  or  that  the 
broadcaster  provide  fairness  in  the 
coverage  of  such  issues.  Rather,  it  was 
promulgated  pursuant  to  the 
"expansive"  powers  delegated  by 
Congress  under  the  Act  in  order  that  the 
Commission  might  regulate  the  "field  of 
enterprise  the  dominant  characteristic  of 
which  was  the  rapid  pace  of  its 
unfolding."  •»»  In  particular,  the  fairness 
doctrine  developed  imder  the  general 
authority  of  the  Commission  to  devise 
regulations  to  insure  licensees  broadcast 
in  the  "public  interest,  convenience,  and 
necessity."  ***  Based  upon  its 
perceptions  of  the  commimications  field 
in  1949,  the  Commission  determined  that 
"the  public  interest  requires  that  the 
licensee  must  operate  on  a  basis  of 
overall  fairness,  making  his  facilities 
available  for  the  expression  of 
contrasting  views  of  all  responsible 
elements  in  the  community  on  the 
various  issues  which  arise."  ••'Thus,  the 
Commission  from  the  inception  of  the 
fairness  doctrine  has  recognized  diat  the 
sole  statutory  basis  for  the  doctrine  was 
the  general  duty  of  licensees  to  serve  the 
public  interest.  ••• 

151.  Proponents  of  the  fairness 
doctrine  contend  that  the  Commission 
can  not  eliminate  the  doctrine  because  It 
is  an  inherent  and  necessary  element  of 
the  general  pubic  interest  standard.  ••^ 


•"See  1949  Fairness  Report,  supra  nA 

•"  National  Broadcasting  Company  y.  United 
States,  319  M.S.  at  219. 

***See  47  U.S.C.  303.  307(a).  309(a),  310(d). 
According  to  the  United  States  Supreme  Court  tlie 
public  interest  criterion  "serves  as  a  supple 
instrument  for  the  exercise  of  discretion  by  the 
expert  body  which  Congress  has  charged  to  cany 
out  its  legislative  policy."  FCC  v.  PottsviUe 
Broadcasting  Co.,  309  U.S.  134, 138  (1940). 

•"  1949  Fairness  Report,  at  1250. 

"*Id  St  1234. 

*" See.  eg..  BCFM  CommenU.  supra  n.288  at  6-1% 
Celler/lampert  Comments,  supra  n.83  at  7-10:  CM 
Comments,  supra  n.203  at  38-40;  MAP/TRAC 
Comments,  supra  n.50  at  13-19:  and  Mobil 
Comments,  supra  n.l28  at  12-17. 
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We  believe,  however,  that  the 
obligations  of  licensees  under  the  public 
interest  standard,  including  the  fairness 
doctrine,  were  never  meant  to  be 
unsusceptible  to  change.  Nor  do  we 
conclude  that  the  sole  power  to  make 
such  alterations  in  Commission  policies 
promulgated  pursuant  to  the  general 
public  interest  standard  rests  with 
Congress.  This  conclusion  is  aptly 
supported  by  the  United  States  Supreme 
Court  which  has  long  recognized  that 
the  public  interest  standard  is  not 
inflexible,  but  is  subject  to  the  "rapidly 
fluctuating  factors  characteristic  of  the 
evolution  of  broadcasting  and  of  the 
corresponding  requirement  that  the 
administrative  process  possess 
sufficient  flexibility  to  adjust  itself  to 
these  factors."  *••  Over  the  years  the 
Commission  has  often  exercised  its 
expert  judgment  and  administrative 
experience  to  change  policies  once 
viewed  by  the  Commission  to  be  in  the 
public  interest  Civen  that  the 
Commission  is  the  expert  agency  in  the 
field,  courts  have  upheld  the 
Commission's  elimination  of  policies 
which  were  based  solely  on  the  public 
interest  standard.*"  In  so  doing,  the 
courts  have  generally  relied  heavily  on 
the  Commission's  judgment  regarding 
the  best  means  to  implement  the  broad 
public  interest  standard.*^  Indeed,  the 
United  States  Supreme  Court  has 
posited  that  the  Commission  should  not 
hesitate  to  abandon  existing  policies 
"[i]f  time  and  changing  circumstances 
reveal  that  the  'public  interest'  is  not 
served  by  application  of  the 
regulations."**' 

152.  As  we  have  already  determined, 
as  detailed  above,  the  fairness  doctrine 
no  longer  serves  the  public  interest 
Accordingly,  if  the  only  statutory  basis 
for  the  fairness  doctrine  was  the  general 
public  interest  standard,  the 
Commission  upon  a  rationally  based 
and  clearly  articulated  finding  would 
possess  sufficient  authority  to  abolish 
the  doctrine. 

B.  The  1959  Amendments  to  the 
Communications  Act 

153.  In  1959  Congress  once  again 
amended  section  315  of  the 


*FCC  V.  Pottsville  Broadcasting  Co..  309  U.S.  at 


Communications  Act.***  Primarily,  the 
purpose  of  these  amendments  was  to 
create  an  exemption  from  Section 
315(a)'s  equal  opportimity  requirement 
for  certain  types  of  news  programs. 
After  accomplishing  its  primary  purpose 
in  enacting  the  amendments.  Congress 
set  forth  at  the  end  of  section  315(a)  a 
new  proviso  which  apptu^ntly 
references  the  general  fairness  doctrine. 
In  the  Notice,**'  v/e  offered  three 
possible  scenarios  as  to  the  possible 
statutory  implications  of  the  language 
espoused  in  the  1959  Amendments  to  the 
Communications  Act.  One  construction 
of  the  amendments  is  that  they  were  an 
explicit  codification  of  the  fairness 
doctrine  in  its  entirety.  The  second 
possible  interpretation  is  that  the  1959 
amendments  only  codified  the  fairness 
doctrine  with  respect  to  the  pohtical 
broadcasting  realm  to  ensure  that  the 
purposes  of  the  equal  opport\mities 
requirements  would  not  be  defeated  by 
abuse  of  the  newly  created  exemptions. 
A  final  construction  is  that  Congress  at 
that  time  did  not  codify  the  fairness 
doctrine  at  all,  but  merely 
acknowledged  and  preserved  the 
Commission's  policy  in  this  area  without 
statutorily  mandating  its  continuance.*** 
According  to  the  arguments  of  the 
different  commenting  parties,  evidence 
supporting  all  three  propositions  can  be 
found  in  the  statutory  language  of 
Section  315,  as  amended  in  the  1959 
amendment  to  the  Communications  Act, 
its  legislative  history,  subsequent  court 
and  legislative  interpretations,  as  well 
as  our  own  past  interpretations. 

1.  The  Statutory  Language 

154.  We  begin  with  the  language  in  the 
statute  itself.  In  this  regard,  we  note  that 
the  United  States  Supreme  Court  has 
specifically  concluded  that  "in 
determining  the  scope  of  a  statute,  one 
is  to  look  first  at  its  language"  and 
"[ajbsent  a  clearly  expressed  legislative 
intention  to  the  contrary,  that  langauge 
must  ordinarily  be  regarded  as 
conclusive."  **•  Of  particular  relevance 
to  our  inquiry  is  the  last  sentence  of 
Section  315(a)  which  provides  that: 

Nothing  in  the  foregoing  sentence  shall  be 
construed  as  relieving  broadcasters,  in 


13& 

"•See,  e.g..  FCCv.  WNCN Ustenen  Guild,  supra 
n.193. 

***See.  FCC  v.  National  Citizens  Committee  for 
Broadcasting,  436  U.S.  at  810  and  FCC  v.  WNCN 
Listeners  Guild,  supra  n.l93:  see  also  UCC  v.  FCC. 
supra  n.l93  and  Chisholm  v.  FCC  538  F.2d  349.  357 
(D.C  Cir.  1976). 

*"  NalionaJ  Broadcasting  Co.  v.  United  States. 
319  U.a  at  225. 


•*»See  Act  of  September  14.  1959.  jl.  PL  86-274. 
73  Stat  556,  amending  47  U.S.C  t  315(a). 

***  See  Notice,  supra  n.l  at  1 99. 

•**  While  different  permutations  of  these 
constructions  of  the  statutory  implications  of  the 
1959  amendments  exist  we  believe  these  three  to  be 
the  most  plausible. 

*"  North  Dakota  v.  United  States.  460  U.S.  30a 
312  (1983),  quoting  Consumers  Products  Safety 
Commission  v.  CTESylvania.  Inc..  447  U.S.  102, 108 
(1980).  See  also  United  States  v.  Yermian.  104  S.  Ct 
2936  (1984)  and  American  Tobacco  Co.  v.  Patterson, 
456  U.S.  63.  68  (1982). 


connection  with  the  presentation  of 
newscasts,  news  interviews,  news 
documentaries,  and  on-the-spot  coverage  of 
news  events,  from  the  obligation  imposed 
upon  them  tmder  this  Act  to  operate  in  the 
public  interest  and  to  afford  reasonable 
opportunity  for  the  discussion  of  conflicting 
views  on  issues  of  public  importance.  *** 
(emphasis  added) 

Although  this  language  appears  clearly 
to  reference  the  fairness  doctrine 
obligation,  its  precise  statutory 
implications  are  unclear.  In  this 
connection,  several  parties  argued  that 
this  language  could  be  read  as  a 
Congressional  enactment  of  the  fairness 
doctrine  since  its  wording  is  quite 
similar  to  the  language  found  in  the 
second  prong  of  the  fairness  doctrine  as 
enunciated  in  the  1949  Fairness  Report 
Contrarily,  other  comments  took  the 
position  that  Congress  in  amending 
Section  315  desired  to  make  clear  that  it 
had  not  disturbed  the  Commission's 
fairness  doctrine  policy,  but  did  not 
mandate  its  continuance.  Major 
commenting  pariies  have  advanced 
strong  arguments  on  both  sides  of  this 
controversy  as  to  the  precise  meaning  to 
be  accorded  this  language.**^ 
Commenters,  such  as  the  National 
Telecommunications  and  Information 
Administration  (NTTA),  assert  that  "[o]n 
its  face  section  315(a),  as  amended  in 
1959,  indicates  that  Congress 
understood  the  Fairness  Doctrine  to  be 
embodied  in  the  Federal 
Communications  Act."*** Likewise, 
other  proponents  have  found  the 
language  in  the  last  sentence  of  section 
315(a]  to  "plainly"  mean  that  Congress 
intended  to  codify  the  fairness 
doctrine.**' 

155.  On  the  other  hand  the  RTNDA 
contends  that  "[o]n  its  face  this 
language  provides  only  that  the 
amendments  should  not  be  construed  to 
relieve  broadcasters  of  fairness 
obligations;  it  neither  states  nor  implies 
that  Congress  intended  to  change  in  any 


"•47  U.S.C.  I  315(a)  (1964). 

*"  Some  Commenters  contend  that  the  language 
in  the  last  sentence  of  section  31S(a}  specifically 
addresses  itself  to  fairness  regarding  "controversial 
issues"  in  general.  See,  e.g..  MAP/TRAC  Comments, 
supra  n.50  at  48.  Other  parties  point  out  the 
Congress  spoke  in  terms  of  the  obligation  as  being 
"under  this  Act"  this  they  contend  provides  support 
for  the  argument  that  the  fairness  doctrine  is  merely 
a  Commission  policy  developed  pursuant  to 
delegated  authority  under  the  general  public  interest 
standard  of  the  act  and  not  to  anything  directly  in 
the  Act  See,  e.g..  CBS  Comments,  supra  n.83  at  110- 
111. 

***  "Comments  of  the  National 
Telecommunications  and  Information 
Administration"  at  5  [hereinafter  cited  as  "NTTA 
Comments"). 

**»See,  e.g..  MAP/TRAC  Comments,  supra  n.50  at 
31-34:  Geller/Lampert  Comments,  supra  n.83  at  4: 
and  Ecumedia  Reply  Comments,  supra  n.39  at  7-8. 


way  the  nature  of  the  statutory 
authorization  for  the  doctrine."*** 
Moreover,  opponents  of  the  fairness 
doctrine  argue  that  if  Congress  had 
intended  this  language  to  codify  the 
fairness  doctrine,  it  would  have  made  its 
intent  clear,  as  it  has  done  in  many 
other  enactments.**'  Beause  the  "plain" 
language  of  the  statute  has  been 
interpreted  to  stand  for  more  than  one 
proposition,  we  examined  the  legislative 
history  of  the  1959  amendments  to 
ascertain  congressional  intent.**' 

2.  Legislative  History 

156.  Congress  in  the  1959  amendments 
to  section  315  was  responding  in  an 
expedited  fashion  to  overturn  the 
Commission's  LarDaly  decision  and 
avoid  its  possible  ramifications.***  In  Lar 
Daly,  the  Commission  had  ruled  that 
section  315's  "equal  opportunities" 
requirements  applied  to  appearances  of 
political  candidates  on  newscasts.*** 
Subsequently,  broadcasters  warned  that 
if  Congress  did  not  act  to  correct  this 
novel  Commission  interpretation  of 
Section  315  the  result  might  be  a 
blackout  of  radio  and  televisison  news 
coverage  of  political  campaigns, 
including  the  upcoming  national  political 
conventions.***  To  prevent  such  an 
occurrence.  Congress  moved  swiftly  to 
enact  legislation  providing  exemptions 
for  news-type  programming.  Congress 
was  mainly  concerned  with  overturning 
the  Commission's  decision. 
Consequently,  both  the  original  bills 
drafted  in  the  House  of  Represenatives 
and  Senate  dealt  primarily  with 
correcting  through  legislation  the  Lar 
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"••RTNDA  Comments,  supra  n.l41  at  13. 
Similarly,  NBC  argues  that  this  language  was  merely 
a  "savings  clause"  in  that  Congress  "left  pre- 
existing law — the  Commission's  authority  to 
interpret  the  'public  interest'  standard  of  the  Federal 
Communications  Act — undisturbed."  NBC 
Comments,  supra  n.86  at  102.  See,  also  CBS 
Comments,  supra  n.83. 

*"See  NBC  Comments,  supra  n.86  at  105  (NBC 
points  out  that  Congress  made  explicit  the 
codirication  of  a  Commission  policy  when  it  enacted 
{  317  requiring  the  public  announcement  of  any 
spransbrship  of  a  political  or  other  controversial 
broadcast.)  See.  also  CBS  Comments,  supra  n.83  at 
111. 

"'As  the  United  States  Circuit  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has  stated, 
"[cjonstruing  a  statutory  term,  however,  requires 
more  than  a  superHcial  and  isolated  examination  of 
the  statute's  plain  words.  Ascertaining 
congressional  intent  requires  us  to  examine  the 
context  in  which  the  words  are  set— the  statute's 
purpose,  structure,  and  history' .  .  ."  Multi-State 
Communications.  Inc.  v.  FCC.  728  F.2d  1519. 1522 
(D.C.Cir.  1984)  quoting  Natural  Resources  Defense 
Council,  Inc.  v.  EPA.  725  F.2d  761,  789  (DC.  Cir. 
1984).  See  also  Viacom  International,  Inc.  v.  FCC 
672  F.2d  1034. 1040  (2d  Cir.  1982). 

'"LarDaly,  Zb  FCC  715  (1959) 

•"See.  e.g.,  105  Cong.  Rec.  14.447  (1959)  (Remarks 
of  Senator  Hartke) 


Z7o/y  decision.***  Accordingly,  the 
legislative  history  lacks  clear  record 
evidence  demonstrating  a  reasoned 
consideration  of  the  fairness  doctrine 
which  would  indicate  an  intent  by 
Congress  to  codify  the  doctrine.  While 
there  does  exist  scattered  references  to 
the  obligations  of  broadcasters  under 
the  public  interest  standard  to  present 
both  sides  of  controversial  public  issues 
by  some  members  of  Congress,  there 
was  no  significant  discussion  of  the 
Commission's  fairness  doctrine. 

157.  However,  the  Senate  Committee 
Report — probably  in  response  to 
concerns  voiced  by  the  Commission  and 
the  Department  of  Justice — provided 
that: 

In  recommending  this  legislation,  the 
committee  does  not  diminish  or  affect  in  any 
way  Federal  Commimications  Commission 
policy  or  existing  law  which  holds  that  a 
licensee's  statutory  obligation  to  serve  the 
public  interest  is  to  include  the  broad 
encompassing  duty  of  providing  a  fair  cross- 
section  of  opinion  in  the  station's  coverage  of 
public  affairs  and  matters  of  public 
controversy.**'  (emphasis  added). 

This  language  appears  to  suggest  that 
the  Senate  Committee  did  not  wish  to 
abrogate  the  Commission's  policy 
developed  pursuant  to  the  Commission's 
delegated  authority  under  the  general 
public  interest  standard  of  the  Act.  It  is 
argued  that  this  language  implies  that 
the  Senate  did  not  intend  to  change  the 
broadcasters  existing  statutory 
obligation  to  provide  fairness  in  the 
coverage  of  controversial  issues  of 
public  importance.  This  does 
demonstrate  that  the  Senate  was 
ambivalent,  at  least  initially,  as  to 
whether  the  fairness  doctrine  was  a 
Commission  policy  that  was  grounded  in 
the  statutory  obligation  of  broadcasters 
to  serve  the  public  interest.  It  may  also 
suggest  that  Senate  concerns  focused 
primarily  upon  the  doctrine's  role  in 
ensuring  fair  coverage  of  candidates 
should  the  "news"  exemption  to  section 
315  be  enacted. 


"•See  S.  Rep.  No.  562.  86th  Cong.,  1st  Sess.  (1959) 
andH.R.  Rept.  No.  802,  Bdth  Cong.,  1st  Sess.  (1959). 

*»'  S.  Rep.  No.  562  at  13.  The  Senate  Committee 
specifically  included  a  letter  from  the  Department  of 
Justice  suggesting  that  Congress  in  amending 
section  315  should  not  abolish  fairness  obligations. 
Specifically,  the  Department  of  iustice  stated  that 
"care  should  be  taken  lest  present  requirements  of 
fair  treatment  of  public  issues  be  weakened."  The 
Department  added  that  "imder  existing  law.  the 
Commission  has  held  that  a  Ucensee's  statutory 
obligation  to  serve  the  public  interest  includes  the 
broad  all  encompassing  duty  of  providing  a  fair 
cross-section  of  opinion  in  the  station's  coverage  of 
public  affairs  and  other  matters  of  controversy.  This 
general  fairness  standard  is  presently  applicable  to 
political  broadcasting  not  coming  within  the 
coverage  of  section  315."  Id.  at  19  (citations 
omitted). 


158.  When  the  bill  came  up  for  debate 
in  the  Senate,  a  floor  amendinent  was 
offered  by  Senator  Proxmire.  This 
amendment  would  have  added  to 
section  315  a  new  provision  providing 
that: 

but  nothing  in  this  sentence  shall  l>e 
constructed  as  changing  the  basic  intent  of 
Congress  with  respect  to  the  provisions  of 
this  Act,  which  recognizes  that  television  and 
radio  frequencies  are  in  the  public  domain, 
that  the  license  to  operate  in  such  frequencies 
requires  operation  in  the  public  interest  and 
that  in  newscasts,  news  interviews,  news 
docimientaries,  on-the-spot  coverage  of  news 
events, ...  all  sides  of  public  controversies 
shall  be  given  as  equal  an  opportimity  to  be 
heard  as  is  practically  possible.*** 

Upon  a  recommendation  by  Senator 
Pastore  the  phrase  "as  equal  an 
opportunity"  found  in  the  last  part  of  the 
Proxmire  amendment  was  revised  to 
read  "as  fair  an  opportunity.""* 
Senator  Pastore  in  offering  this 
alteration  explained  that  this  new 
language  "merely  expresses  the 
philosophy  that  the  media  of  radio  and 
television  are  in  the  public  domain,  and 
that  they  must  render,  under  the  law, 
public  service,  and  that  wherever  it  is 
practical  and  possible  the  situation  must 
bring  to  light  all  sides  of  a  controversy 
in  the  public  interest .  .  ."»•«»  While 
Senator  Pastore  had  referred  to  the 
Proxmire  amendment  as 
"surplusage,""*  he  nonetheless  stated 
that  he  understood  "the  amendment  to 
be  a  statement  or  codification  of  the 
standards  of  fairness  . . ."  and  that  the 
Commission  was  "obliged  by  existing 
law  and  policy  to  abide  by  the 
standards  of  fairness."***  Thus,  it 
appears  that  at  least  some  of  the 
Senators  viewed  the  Proxmire 
amendment  as  an  attempt  to  codify  the 
fairness  doctrine.'*' 


**■  105  Cong.  Rec.  14.457  (1959).  Senator  Proxmire 
in  offering  his  amendment  stated  that  the  purpose  of 
the  amendment  was  to  put  into  the  Act  the 
declaration  made  on  page  13  of  the  Committee 
Report  and  thus  as  a  part  of  the  statute  make  H 
binding.  Id.  While  we  believe  the  language  found  oa 
page  13  of  this  Senate  Committee  Report  supra 
n.356.  only  sought  to  preserve  the  Commission's 
existing  policy,  the  language  proposed  by  Senator 
Proxmire  appears  to  be  more  of  an  explicit 
codification  of  the  fairness  doctrine. 

»"  Id. 

"'Id 

"•  Senator  Pastore  stated  that  he  believed  "w* 
have  already  accomplished  the  purpose  of  the 
Senator's  amendment.  We  have  expresaed  it  in  the 
report"  Id.  at  14.457. 

••«  105  Cong.  Rec  at  14.462. 

***  There  is  still  some  doubt  as  to  whether  the 
Proxmire  amendment  if  enacted  would  have 
codified  the  fairness  doctrine  in  its  entirety, 
especially  in  light  of  the  fact  that  the  majority  of 
what  little  debate  there  was  on  the  amendment 
centered  on  questions  relating  to  fairness  in  the 
political  broadcasting  realm.  See  Notice,  supra  n-t 
at  1  lia 
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159.  Unlike  the  Senate  bill,  the  bill 
reported  out  of  the  House  of 
Representatives  dealt  almost 
exclusively  with  correcting  the  situation 
brought  about  by  the  Commission's  Lar 
Daly  decision."*  No  specific 
amendment  with  rpsnprt  to  the  °eneral 
fairness  doctrine  was  passed  by  the 
House  of  Representatives.  The  House 
members  did.  however,  reject  in  a  floor 
vote  an  amendment  which  would  have 
required  broadcasters  to  provide  "equal 
opportunities"  to  opposing 
"representatives  of  any  political  or 
legislative  philosophfies]."'" 

160.  Because  of  differences  in  the  bills 
reported  out  of  the  House  of 
Representatives  and  Senate,  the 
respective  bills  were  sent  to  a  House- 
Senate  Conference.'*'  Within  this 
Conference,  the  language  of  the 
Proxmire  Amendment  was  altered  by 
the  Conferees  to  its  present  form."^  In 
the  Conference  Report  '••  the 
Conferees,  in  referring  to  their  inclusion 
of  language  which  referenced  the 
fairness  doctrine,  explained  in  a  short 
statement  that  "there  is  nothing  in  this 
language  which  is  inconsistent  with  the 
House  substitute.  It  is  a  restatement  of 
the  basic  pohcy  of  the  'standard  of 
fairness'  which  is  imposed  on 
broadcasters  under  the  Communications 
Act  of  1934."  »«»  Thus,  there  was  no 
discussion  in  the  Conference  Report 
explaining  why  the  Proxmire  language 
was  altered.  Moreover,  the  Conference 
Report  failed  to  explain  whether  the 
original  intent  of  the  Proxmire 
amendment  had  been  retained  in  this 
new  proviso.  In  this  connection,  we  also 
note  that  the  Conference  Report 
explains  that  there  was  nothing  in  the 
language  inconsistent  with  the  House 
substitute.  In  hght  of  the  fact  that  the 


*"  However,  it  should  be  noted  that  in  the  House 
Committee  debates  there  is  evidence  that  memt)er8 
l>elieved  that  broadcasters  were  already  subiect  to 
a  statutorily  required  fairness  obligation.  For 
example.  Representative  Cellar  stated  that 
"broadcast  licensees  would  continue  to  remain 
subject  to  their  present  statutory  duty  to  operate  in 
the  public  interest  Under  this  general,  overall 
standard  of  licensee  responsiblity,  the  Commission 
requires  a  licensee  to  be  fair  in  the  presentation  of 
opposing  views  on  controversial  public  issues."  105 
Cong.  Rec.  16.227  (19S9). 

»"  Id.  at  16,245. 

»••  H.R.  Rep.  No.  1069.  86th  Cong..  1st  Sess. 
(19S9).  The  non-inclusion  of  any  fairness  doctrine 
language  in  the  House  of  Representatives  was  not 
the  sole  difference  between  the  tvro  bills. 

*•'  The  United  States  Supreme  Court  in  Red  Lion 
Broadcasting  Co.  v.  FCC.  supra  n.lO  in  dictum 
slated  that  the  original  Proxmire  language 
"constituted  a  positive  statement  of  doctrine  and 
wag  altered  to  the  present  merely  approving 
language  in  the  conference  committee."  Id.  at  3S3-M 
(footnote  omitted)  See  f  166.  infra. 

*••  H.R.  Rep.  No.  1069.  86th  Cong..  1st  Sess. 
(1959). 

»••  Id  at  5. 


House  bill  did  not  contain  any  fairness 
language,  the  lack  of  a  major  discussion 
of  the  inclusion  of  fairness  doctrine 
language  suggests  that  this  provision 
was  not  viewed  as  being  controversial. 
However,  we  are  not  certain  as  to  the 
reason  this  was  not  a  controversial 
issue.  In  this  regard,  it  appears  that 
there  are  several  plausible  rationales  for 
the  lack  of  discussion  on  this  provision 
in  the  Conference  Report.  First,  it  could 
be  that  Congress  was  merely  making 
explicit  what  it  already  considered  to  be 
a  statutory  obligation  under  the  public 
interest  standard.  Second,  there  is  a 
possibility  that  because  Congress  was 
only  preserving  a  Commission  policy 
and  not  mandating  its  continuance  there 
was  no  need  for  a  discussion.''"' 
Further,  if  the  provision  was  largely 
understood  as  intended  only  to  ensure 
fair  treatment  of  candidates  in 
programming  exempted  from  Section 
315'8  equal  opportimities  provisions, 
there  may  have  been  general  agreement 
that  the  proviso  was  desirable.  Finally, 
it  should  be  noted  that,  at  the  time,  the 
fairness  doctrine  was  enforced  only  at 
renewal,  and  some  legislators  believed 
it  had  little  practical  effect  on 
licensees.'^' 

161.  In  the  post-Conference  debates  in 
both  Houses,  the  Conferees  in 
introducing  the  revised  version  of  the 
bill  made  an  effort  to  explain  that  the 
Proxmire  amendment  had  been  retained, 
at  least  in  spirit  In  particular, 
Representative  Harris  stated  that: 

Now,  just  in  case  anybody  in  the 
broadcasting  industry  or  in  the  Federal 
Communications  Commission,  or  even  a 
candidate  himself,  should  get  the  idea  that 
the  reins  are  off;  you  can  do  what  you  want 
to,  we  have  accepted  in  the  Conference 
substitute  a  provision  similar  to  what  was 
referred  to  as  the  Proxmire  amendment  in  the 
other  body.''* 

Likewise,  in  the  Senate  debates.  Senator 
Pastore  pointed  out  that  "while  the 
House  conferees  found  some  fault  with 
the  so-called  Proxmire  amendment,  we 
insisted  it  be  retained  in  the  bill,  if  with 
some  slight  modiRcations,  because  it 
was  the  one  condition  we  could  write 
into  the  law  to  make  sure  the  Federal 


'">  Parties,  such  as  MAP/TRAC,  have  argued  that 
this  language  proves  that  Congress  intended  to 
codify  the  fairness  doctrine.  See  MAP/TRAC 
Comments,  supra  n.50  at  29-34.  Other  parties  point 
out  it  is  mere  recognition  of  the  Commission's  policy 
pursuant  to  the  public  interest  standard  in  the  Act 
See  CBS  Comments,  supra  n.B3  at  111. 

'"  See  Notice,  supra  n.l  at  f  112. 

»'»  105  Cong.  Rec.  17.778  (1959).  In  additioa 
Representative  Harris,  stated  that  the  Conferees 
"went  further  than  that  to  be  sure  that  there  was  no 
advantage  taken  by  the  broadcasting  industry  or 
anyone  else  and  reafflrmed  the  'standard  of 
fairness'  established  under  the  Communications 
Act"  Id. 


Communications  Commission  would 
give  the  matter  the  right 
interpretation."  '" 

162.  These  statements  may  lend  some 
support  for  the  proposition  that  a 
byproduct  of  the  1959  Amendments  was 
a  codification  of  the  fairness  doctrine.  In 
the  House  of  Representatives,  however, 
the  dialogue  between  Representatives 
Avery  and  Harris  lends  support  to  the 
contrary  position  that  Congress 
intended  solely  to  preserve  the  fairness 
doctrine.  Specifically,  Representative 
Avery  questioned  whether  or  not  the 
"standard  of  fairness  still  prevails  in  the 
basic  Act  irrespective  of  any  changes 
that  were  made  in  section  315"  and  that 
"it  applies  not  only  to  pohtical 
candidates,  but  issues  and  editorializing 
by  licensees  as  well.""*  In  response, 
Representative  Harris  agreed  that  the 
standard  remained  and  added  that  the 
conferees  "discussed  this  particular 
item"  and  "agreed  that  the  standard  of 
fairness  must  prevail,  and  applies  to  the 
programs  which  will  be  exempted  from 
the  equal-time  requirements  of  section 
315."  '^'  As  demonstrated  by  these 
discussions,  the  majority  of  the  debate 
on  the  fairness  doctrine  in  both  Houses 
centered  around  assuring  that  despite 
the  new  amendment  the  doctrine 
remained  in  the  context  of  political 
broadcasting.  This  is  understandable 
since  the  reason  for  Congress'  action 
was  overturning  the  Lar  Daly  decision. 

163.  While  this  appears  to  have  been 
the  focus  of  most  of  the  debates,  in  the 
Senate  at  least  one  Senator  believed 
that  the  fairness  doctrine  was  being 
codified  in  its  entirety.  Specifically, 
Senator  Scott  pointed  out  that: 

[w]e  have  maintained  very  carefully  the 
spirit  of  the  Proxmire  amendment,  and  I 
ought  to  point  out .  .  .  that  the  phrase  "to 
afford  reasonable  opportunity  for  the 
discussion  of  conflicting  views  on  issues  of 
public  importance"  does  not  refer  merely  to' 
political  (discussions  as  such  or  to  opposing 
views  of  political  parties  or  of  candidates.  It 
is  intended  to  encompass  all  legitimate  areas 
of  public  importance  which  are  controversial 
.  .  .  and  it  is  intended  that  no  one  jjoint  of 
view  shall  gain  control  over  the  airwaves  to 
the  exclusion  of  another  point  of  view.*''* 

Senator  Case,  however,  did  immediately 
afterwards  endorse  everything  that 
Senator  Scott  stated  and  everything 
stated  in  the  Conference  Report.'^' 
None  of  the  other  Senators  offered  any 
remarks  on  the  correctness  of  Senator 
Scott's  statement 


»'•  Id.  at  17,83a 
»'« Id.  at  17,779. 
»"  Id. 

»•»•  Id.  at  17,831. 
»"  Id.  at  17,832. 


164.  We  also  found  other  statements 
in  the  legislative  history  which 
suggested  that  some  members  did 
believe  that  the  fairness  doctrine  should 
not  be  a  mandatory  obligation.  In 
particular,  we  note  the  statement  of 
Representative  Brown  who  expressed 
regret  that  the  final  bill  "does  not  go 
quite  as  far  as  I  would  like  toward 
giving  freedom  of  information  over  the 
radio  and  television  such  as  is  enjoyed 
by  the  press  of  the  Nation."  '^»  While 
there  are  a  few  statements  throughout 
the  legislative  history  discussing  the 
fairness  obligation,  there  is  no  evidence 
that  clf  arly  demonstrates  an  intent  by 
Congrc-s  to  codify  the  doctrine. 
Although  as  NBC  observes  "[t]he 
legislative  discussion  of  the  fairness 
doctrine  cannot  achieve  what  the 
statutory  language  fails  to  do."  ''" 
neither  the  statutory  language  nor  the 
legislative  history  of  section  315 
provides  a  satisfactory  answer  to  the 
question  of  congressional  intent. 

3.  Judicial  Interpretations  of  the  1959 
Amendments 

165.  As  CBS  points  out  the  question  of 
whether  or  not  Congress  has  enacted  the 
fairness  doctrine  as  a  statutory  mandate 
has  never  been  directly  considered  by 
any  court.**"  In  Red  Lion  Broadcasting 
Co.  V.  ft:C'«>  the  United  States 
Supreme  Court  in  upholding  the 
personal  attack  and  pohtical 
editorializing  rules  did  however  provide 
dictum  pertaining  to  the  statutory 
implications  of  the  1959  Amendments  to 
the  Communications  Act.  Proponents 
and  opponents  alike  have  cited  the  Red 
Lion  decision  as  supporting  their 
respective  positions  concerning  the 
statutory  nature  of  the  fairness  doctrine. 
While  the  Court  did  examine  the 
legislative  history  of  section  315.  it 
failed  to  reach  a  clear  conclusion  as  to 
whether  the  doctrine  was  codified.  In 
this  regard,  we  note  that  after  citing  the 
language  at  the  end  of  section  315(a)  the 
Court  stated: 

(ijhis  language  makes  it  very  plain  that 
Congress,  in  1959,  announced  that  the  phrase 
"public  interest,"  which  had  been  in  the  Act 
since  1927,  imposed  a  duty  on  broadcasters  to 
discuss  both  sides  of  controversial  public 
issues."' 

As  proponents  of  the  fairness  doctrine 
contend  this  language  suggests  that  the 
Court  "viewed  Congress'  action  as  a 
codification  of  the  FCC's  interpretation 
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that  the  fairness  doctrine  was  an 
inextricable  element  of  the  'public 
interest*  section  of  the  Act."*"  In 
addition,  the  Red  Lion  Court  stated  that 
"(h]ere,  the  Congress  has  not  just  kept 
its  silence  by  refusing  to  overturn  the 
administrative  construction,  but  has 
ratified  it  with  positive  legislation."*** 
160.  Although  this  language  implies 
that  the  Red  Lion  Court  believed  the 
1959  amendments  to  be  an  explicit 
codification  of  the  fairness  doctrine, 
other  language  found  in  the  decision  just 
as  equally  suggests  that  it  was  only 
codified  with  respect  to  the  political 
broadcasting  realm  or  not  at  all.  In 
particular,  the  Court  stated  tiiat 
Congress  "knowingly  preserved  the 
FCC's  complementary  efforts."  *»*  In  this 
connection,  we  note  that  preservation  of 
a  Commission  policy  indicates  that  it  is 
not  a  mandatory  obligation  of 
broadcasters  and  does  not  foreclose  our 
discretion  to  later  reevaluate  that  policy. 
Moreover,  the  Coiu-t  in  referring  to  the 
Proxmire  amendment  states  that: 

[t]hi8  amendment,  which  Senator  Pastore.  a 
manager  of  the  bill  and  a  ranking  member  of 
the  Senate  Committee,  considered  "rather 
surplusage,"  constituted  a  positive  statement 
of  doctrine  and  was  altered  to  the  present 
merely  approving  language  in  the  Conference 
Committee.  *•* (emphasis  added). 

Commenters  who  argue  that  the  fairness 
doctrine  is  not  statutory,  contend  that 
this  language  proves  that  the  Court 
viewed  the  proviso  as  not  mandating, 
but  merely  endorsing  the  Commission's 
then  existing  policy.  *"  For  example. 
CBS  contends  that  the  Court's  analysis 
in  Red  Lion  "made  clear  that  the 
doctrine  was  not  being  displaced  by  the 
exemptions  to  the  equal  time  provisions, 
it  did  not  deprive  the  Commission  of  the 
power  later  to  determine  that  the  public 
interest  would  be  better  served  by  the 
doctrine's  rescission."*** 


"•  Id.  at  17,781. 

"'  "Reply  Comments  of  National  Broadcasting 
Company,  Inc."  at  21.  (hereinafter  cited  as  "NBC 
Reply  Comments  "J. 

'•0  See  CBS  Comments,  supra  n.86  at  124. 
"'  395  U.S.  367  (1969). 
•"W.  at  380. 


"•MAP/TRAC  Comments,  supra  n.SO  at  35-36. 
This  proposition  is  supported  by  the  Court's 
subsequent  statement  that  the  congressional  action 
in  1959  was  a  vindication  of  the  "FCC's  general 
view  that  the  fairness  doctrine  inhered  in  the  public 
interest  standard."  Fed  Lion  Broadcasting  Co.  v. 
FCC.  395  U.S.  St  380. 

"'Id.  at  381-82  (footnote  omitted).  The  NTIA  cites 
Black's  Law  Dictionary  for  the  proposition  that 
"(rjatification  means  the  adoption  of  the  act  of 
another  as  one's  own  act,  with  the  resulting 
responsibility  for  the  consequences  of  that  act." 
Reply  Comments  of  the  National 
Telecommunications  and  Information 
Administration"  at  14  [hereinafter  cited  as  "NTTA 
Rpply  Comments "].  In  light  of  the  subsequent 
statements  made  in  the  Red  Lion  decision,  we  are 
no;  certain  what  the  Court  reference  to  the  doctrine 
having  been  ratified  meant. 

•"  Red  Lion  Broadcasting  Co.  v.  FCC.  39S  U.S.  at 
385. 

•"Id.  at  383-«4  (citations  omitted). 

•"See  RTNDA  Comments,  supra  n.l41  at  21. 

"•  See  CBS  Comments,  supra  n.83  at  125  (footnote 
omitted). 


167.  Four  years  later  the  United  States 
Supreme  Court  in  Columbia 
Broadcasting  System  v.  Democratic 
National  Committee  *••  also  in  dictum 
addressed  the  statutory  implications  of 
the  1959  Amendments  to  the 
Communications  Act.  However,  the 
Court  once  again  used  ambiguous 
terminology  in  referring  to  the  fairness 
doctrine.  Therein,  the  Court  stated  that 
"[i]n  1959.  Congress  amended  J  315  cf 
the  Act  to  give  statutory  approval  to  the 
Fairness  Doctrine."  '•"Standing  alone 
this  language  could  suggest  that  the 
Court  understood  the  1959  amendments 
to  codify  the  fairness  doctrine. 
Contrarily.  this  same  statement  could 
stand  for  the  proposition  that  Congress 
was  recognizing  and  approving  the 
doctrine,  but  not  mandating  its 
retention.  Moreover,  in  the  same 
footnote  the  Court  while  discussing 
Congress'  enactment  of  section  312(a) 
states  that  "[tjhis  amendment 
essentially  codified  the  Commission's 
prior  interpretation  of  section  315(a)  as 
requiring  broadcasters  to  make  time 
available  to  political  candidates."  *•'  If 
the  Court  had  meant  to  suggest  that  the 
fairness  doctrine  was  codified,  it  could 
have  stated  that  the  fairness  doctrine 
had  been  codified  as  it  did  in  reference 
to  section  312(a).  We  are  not  certain  if 
the  Court's  choice  of  the  term  "statutory 
approval"  was  meant  to  suggest  that  the 
fairness  doctrine  is  not  statutory. 
Moreover,  Justice  William  Brennan 
joined  by  Justice  Thurgood  Marshall  in  a 
dissenting  statement  determined  that: 

The  statutory  authority  of  the  Commission 
to  promulgate  this  doctrine  and  related 
regulations  derives  from  the  mandate  to  the 
"Commission  from  time  to  time,  as  public 
convenience,  interest  or  necessity  requires," 
to  promulgate  "such  rules  and  regulations 
and  prescribe  such  restrictions  and 
conditions  ...    as  may  l>e  necessary  to  carry 
out  the  provisions  of  (the  Act) ..." 
•"(citations  omitted) 

That  these  Justices  concluded  that  the 
"Fairness  Doctrine  was  recognized  and 
implicitly  approved  by  Congress  in  the 
1959  amendments  to  §  315  of  the  Act," 
*"*  suggests,  as  evidenced  by  the  above 
statement,  that  they  did  not  necessarily 
view  it  as  having  been  mandated  by 
section  315  of  the  Act.  We  have  no 
evidence  as  to  whether  the  other 
Justices  agreed  with  this  interpretation. 


"•412  U.S.  94  (1973).  (The  Court  upheld  the 
Commission's  determination  that  the  public  interest 
would  not  be  served  by  requiring  broadcasters  to 
accept  editorial  advertisements). 

'*'Id.  at  113  n.l2  [emphasis  added). 

***/</.  at  185  n.l6.  (Brennan.  I-  dissenting). 
'^Id.  at  185  n.l5.  (cilaUons  omitted). 
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168.  Because  the  United  States 
Supreme  Court  so  far  has  not  given  a 
definitive  answer  on  whether  or  not  the 
fairness  doctrine  has  been  explicitly 
codified  into  the  Communications  Act. 
we  examined  the  cases  in  the  United 
States  Circuit  Courts  of  Appeal.  While 
some  of  these  courts  have,  in  passing, 
discussed  the  statutory  nature  of  the 
fairness  doctrine,  none  has  speciHcally 
addressed  in  a  reasoned  decision  the 
question  of  whether  or  not  the  fairness 
doctrine  is  codified.  The  Courts,  which 
in  dictum  state  that  the  fairness  doctrine 
was  codified  in  1959.  generally  do  not 
discuss  the  rationale  behind  their 
conclusions.  Indeed,  many  of  these 
Courts  have  adoped — without  any 
discussion  as  to  its  correctness — the 
Commission's  interpretation  on  whether 
or  not  the  fairness  doctrine  was  codified 
as  part  of  the  Communications  Act."* 
Other  Courts  have  relegated  their 
discussion  of  the  statutory  nature  of  the 
fairness  doctrine  to  a  sentence  or  two  in 
a  footnote."* 

169.  At  least  one  Court  has 
specifically  determined  that  the  fairness 
doctrine  has  not  been  codified.  The 
United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit  in  Public  Interest 
Research  Group  v.  FCC  '"•in  upholding 
the  Commission's  determination  that  the 
fairness  doctrine  would  only  apply  to 
commercial  advertisement  that  spoke  in 
an  obvious  and  meaningful  way  to 
public  issues  stated,  in  dictum,  that  the 
"fairness  doctrine  is  not  a  creature  of 
statute  but  was  evolved  over  the  years 
by  the  Commission  under  the  'public 
interest'  standard  of  the 
Communications  Act"  "^  Moreover, 
the  Court  declared  that  Congress  only 
"acknowledged  and  generally  endorsed 
the  Commission's  adoption  of  fairness 
standards."  '"• 


***  See,  e.g..  Green  v.  FCC.  447  F.2d  323,  327  n  8 
P.C.  Cir.  1971)  (the  Court  cited  the  FCC»  ruling  In 
re  Obligations  of  Broadcast  Licensees  Under  the 
Fairness  Doctrine,  23  FCC  .2d  27.  28  (1970)  and 
Brandywine-Mainiine  Radio.  Inc..  v.  FCC,  473  F.2d 
16  p.C  Cir.  1972).  cert  denied  m  U.S.  922  (1973)  ( 
The  Court  quoted  the  FCC's  opinion  in  Cowmittee 
for  the  Fair  Broadcasting  of  Controversial  Issues.  25 
FCC  2d  283, 291  (1970).  In  this  regard,  we  note  that 
both  of  these  Commission  decisions  cited  by  the 
courts  found  the  fairness  doctrine  to  have  been 
codified  in  the  19S9  Amendments. 

»•»  See.  e.g..  Mo:er  v.  FCC.  735  F.2d  at  225  n.  S 
and  Banzhafv.  FCC.  405  F.2d  at  1095  n.  49. 

»»•  522  F.2d  1060  (1st  Cir.  1975). 

»•'  Id.  at  1066  (emphasis  added).  Complainants  in 
this  case  had  specii'ically  argued  tliat  the  fairness 
doctrine  was  codified.  However,  the  court 
concluded  that  Congress  had  delegated  under  the 
general  public  interest  standard  the  enforcement  of 
the  fairness  doctrine. 

»••  Id.  (dtafions  omitted). 


170.  In  Strauss  Communications,  Inc. 
V.  FCC.'^'  the  court  found  that  find  that 
the  fairness  doctrine  "received  explicit 
statutory  recognition  in  the  1959 
amendments."  *°°  The  precise 
ramifications  of  Congress  giving 
"statutory  recognition"  are  unclear. 
Moreover,  ^e  Court  made  this 
statement  without  any  substantive 
discussion  indicating  its  meaning. 

4.  Commission  Interpretations  of  the 
1959  Amendments 

171.  Although  some  Courts  have  relied 
upon  Commission  interpretation  of  the 
fairness  doctrine's  statutory  nature,  the 
Commission  itself  has  not  steadfastly 
found  the  doctrine  to  have  been 
codified.  Over  the  years,  the 
Commission  has  reassessed  the 
implications  of  the  1959  amendments  to 
the  Communications  Act.  While  some 
Commission  decisions  have  without 
much  discussion  assumed  that  Congress 
codified  the  doctrine  in  1959,*°  •  other 
Commission  determinations  have  found 
that  Congress  only  "ratiflied]  the 
Commission's  then-existing  policy 
concerning  application  of  ^e  Fairness 
Doctrine  to  news  broadcasts."  *°*  And 
still  other  Commission  decisions  have 
been  ambivalent  on  whether  the 
doctrine  was  codified.*"'  Thus,  the 
Commission  has  never  definitively 
concluded  that  the  fairness  doctrine  was 
codified  in  1959. 

5.  Subsequent  Congressional 
Interpretations  of  the  1959  Amendments 

172.  Finally,  we  examined  subsequent 
statements  by  Congress,  including  the 
statements  of  key  figures  in  the  1959 


»»•  530  F.2d  1001  (DC.  Cir.  1976). 

*''•  Id.  at  1007  nil  See  also  American  Security 
Council  Education  Foundation  v.  FCC.  607  F.2d  438 
(D.C.  Cir.  1979),  cert  denied.  444  U.S.  1013  (1930). 
The  District  of  Columbia  Circuit  Court  of  Appeals 
therein  stated  that  "(ijn  1959,  Congress  confirmed 
the  Commission's  view  that  the  fairness  doctrine 
was  part  of  the  public  interest  standard"  Jd.  at  443 
n.l2. 

*•'  See  Study  of  Fairness  Doctrine,  30  FCC  2d  28, 
26-27  (1971)  and  3374  Fairness  Report  supra  n.3.  It 
should  be  once  again  pointed  out  that  the  1949 
Fairness  Report,  supra  at  n.6.,  found  the  doctrine  to 
be  statutory  solely  under  the  general  public  interest 
standard. 

*"  Report  and  Order  in  BC  Docket  No.  81-741, 
FCC  83-120.  53  RR  2d  1308  (1983).  See  also  Notice  of 
Proposed  Rule  .Making  in  MM  Docket  No.  83-331, 
FCC  83-130  (released  May  25. 1983).  (Commission 
stated  that  Fair'^s:ss  Doctrine  was  "statutorily 
approved"  by  Congress).  We  also  note  that  then 
Chairman  Richard  E.  Wiley  in  a  separate  statement 
to  the  reconsideration  of  the  1974  Fairness  Report 
concluded  that  'The  literal  wording  of  the  statute 
indicates  only  that  the  Commission's  fairness 
policies  were  left  undisturbed  .  .  .  ."  Memorandum 
Opinion  and  Order  on  Reconsideration  of  the 
Fairness  Report  58  FCC  2d  at  700  (separate 
statement  of  Chairman  Wiley). 

*"  See  Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  83-670,  94  FCC  2d  67a  706  n.50  (1983), 


amendment  to  section  315,  to  ascertain 
Congressional  views  on  the  statutory 
nature  of  the  fairness  doctrine.  Once 
again  we  discovered  there  was  evidence 
both  supporting  the  codification 
proposition  and  opposing  it.  We  begin 
with  those  statements  suggesting  that 
Congress  in  1959  codified  the  fairness 
doctrine.  In  particular.  Senator  Pastore 
during  congressional  hearings  in  1963  on 
further  amending  the  equal  time 
provision,  implied  that  section  315 
codified  the  fairness  doctrine  and  that  if 
there  were  any  changes  made  to  section 
315,  "there  ought  to  be  a  restatement  on 
the  fairness  doctrine."  *°*  Moreover, 
Senators  Pastore  and  Proxmire  in  a  1975 
hearing  on  bills  to  eUminate  the  fairness 
doctrine,  gave  their  beliefs  that  the 
doctrine  had  been  codified  in  1959. 
Specifically,  in  his  opening  statement. 
Senator  Proxmire  explained  that: 

Although  the  fairness  doctrine  dates  back 
to  1949  in  a  sophisticated  form,  it  was  not 
until  1959  that  it  was  recognized  in  the  United 
States  Code.  I  had  a  hand  in  putting  it 
there.*°» 

This  conclusion  was  expanded  upon  by 
Senator  Pastore  who  simply  stated  "we 
codified  [the  fairness  doctrine]  in 
1959."  *«• 

173.  There  also  exists  subsequent 
legislative  statements  suggesting  that 
even  Congress  itself  was  not  certain 
whether  the  fairness  doctrine  has  been 
codified.*"'  In  this  connection,  we  note 
that  in  1968.  less  than  ten  years  after  the 
amendments  to  section  315.  a  study  of 
the  legislative  history  of  the  fairness 
doctrine  was  prepared  for  the  Special 
Subcommittee  on  Investigations  of  the 
House  Committee  on  Interstate  and 
Foreign  Commerce,*""  (Manelli  Report). 
The  Manelh  Report,  after  an  exhaustive 
study  of  the  legislative  history, 
concluded  that  "the  legislative  history  of 
the  Commimications  Act  with  respect  to 
the  Fairness  Doctrine  does  not  establish 
whether  the  doctrine  should  properly  be 
considered  a  part  of  the  statute."*"*  In 
addition,  the  Manelli  Report  contended 
that  Congress  "intended  neither 
approval  nor  disapproval  of  it  (fairness 
doctrine),  but  merely  intended  to  ensure 
that  Section  315  would  not  interfere  with 


«»*  Equal  Time:  Hearings  on  S.  251.  S.  252.  S.  1896 
and  HJ.  Res.  247  Before  the  Subconvn.  on 
Communications  of  the  Senate  Comm.  on 
Commerce.  88th  Cong..  1st  Sess.  59  (1963).  See  also 
NTIA  Comments,  supra  n.348  at  9. 

*'•  Fairness  Doctrine:  Hearings  on  S.  2,  S.  608 
andS.  1178  Before  the  Subcomm.  on 
Communications  of  the  Senate  Comm.  on 
Commerce.  94th  Cong.,  1st  Sess.  13  (1975), 

♦"•  Id 
.    *•"  See.  eg..  Notice  supra  n.l  at  i  111  ii.lS7. 

*"•  Manelli  Report  supra  n  J18. 

♦»•  Id  at  2& 


it."4io  xije  Senate  also  issued  a  staff 
study  in  1968  which  determined  that 
"Section  315  is  a  congressional 
enactment  and  the  'fairness  doctrine,' 
although  a  qualifying  reference  to  it 
appears  in  section  315,  is  not."*»> 
However,  it  did  find  that  the  "public 
interest,  convenience,  and  necessity, 
requires  each  broadcast  hcensee  to 
devote  a  reasonable  percentage  of  his 
broadcast  time  to  the  presentation  of 
programs  dealing  with  issues  of  interest 
in  the  community  served  by  the 
particular  station."*" 

174.  As  demonstrated  by  the 
conflicting  evidence  found  in  the  record, 
reaching  a  conclusion  as  to  whether  or 
not  Congress  has  mandated  our 
retention  of  the  fairness  doctrine  is  a 
difficult  determination.  We  believe  it 
unnecessary,  however,  to  reach  a 
definitive  conclusion  on  this  matter 
given  our  determination  to  defer  action 
concerning  the  fairness  doctrine  pending 
review  by  Congress  of  the  record 
compiled  in  this  proceeding. 

VI.  Conclusion 

175.  Based  on  the  voluminous  record 
compiled  in  this  proceeding,  our 
experience  in  administering  the  doctrine 
and  our  general  expertise  in  broadcast 
regulation  policy  determinations,  we 
believe  that  as  a  policy  matter  the 
fairness  doctrine  no  longer  serves  the 
public  interest.  Moreover,  the 
development  of  the  information  services 
marketplace  makes  unnecessary  any 
govemmenlally  imposed  obligation  to 
provide  balanced  coverage  of 
contx'oversial  issues  of  public 
importance.  Furthermore,  we  have  found 
that  far  from  serving  its  intended 
purpose,  the  doctrine  has  a  chilling 
effect  on  broadcaster's  speech. 
Accordingly,  we  have  questioned  the 
permissibility  of  the  doctrine  as  a  matter 
of  both  policy  and  constitutional  law. 

176.  Notwithstanding  these 
conclusions,  we  have  decided  not  to 
eliminate  the  fairness  doctrine  at  this 
time.  The  doctrine  has  been  a 
longstanding  administrative  policy  and 

a  central  tenet  of  broadcast  regulation  in 
which  Congress  has  shown  a  strong 
although  often  ambivalent  interest. 
Indeed,  while  Congress  has  not  yet 
chosen  to  eliminate  the  doctrine 
legislatively,  several  members  of 
Congress  have  recently  sponsored  bills 
seeking  to  abolish  the  fairness  doctrine 
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and  its  related  poHcies.**'  Congress 
also  has  held  hearings  to  determine 
whether  or  not  it  should  enact 
legislation  to  eliminate  the  doctrine.*'* 
In  addition,  we  recognize  that  the 
United  States  Supreme  Court  in  FCC  v. 
League  of  Women  Voters  of 
> California  *'»  has  similarly 
demonstrated  an  interest  in  our 
examination  of  the  constitutional  and 
policy  implications  underlying  the 
fairness  doctrine.  Because  of  the  intense 
Congressional  interest  in  the  fairness 
doctrine  and  the  pendency  of  legislative 
proposals,  we  have  determined  that  it 
would  be  inappropriate  at  this  time  to 
eliminate  the  fairness  doctrine.  Given 
our  decision  to  defer  to  Congress  on  this 
matter,  we  also  believe  that  it  would  be 
inappropriate  for  us  to  act  on  the 
various  proposals  to  modify  or  restrict 
the  scope  of  the  fairness  doctrine.  It  is 
also  important  to  emphasize  that  we  will 
continue  to  administer  and  enforce  the 
fairness  doctrine  obligations  of 
broadcasters  and  to  underscore  our 
expectation  that  broadcast  Hcensees 
will  continue  to  satisfy  these 
requirements. 

177.  Accordingly,  it  is  ordered,  that 
this  proceeding  is  terminated. 

178.  It  is  further  ordered,  that  the 
motions  requesting  acceptance  of  late- 
filed  pleadings  are  granted. 

179.  It  is  further  ordered,  that  the 
"Application  for  Review"  filed  by  the 
Media  Access  Project  is  denied. 

180.  It  is  further  ordered,  that  the 
Secretary  shall  cause  this  Report  to  be 
printed  in  the  Federal  Communications 
Commission  Reports. 

181.  It  is  further  ordered,  that  the 
Secretary  shall  forward  copies  of  this 
Report  to  the  appropriate  Committees 
and  Subcommittees  of  the  House  of 
Representatives  and  the  Senate. 


*'°Jd.  al  29. 

♦ ' '  Stcff  Report  of  the  Semite  Committee  on 
Commerce,  90th.  Cong.,  2d  Sese  4  (Comm  Print. 
18C8). 


* ' »  See.  e.g..  S.  1038,  99th  Cong.,  lat  Seas.  (1985); 
S.  22.  99th  Cong..  l»t  Sess.  (1985);  HJL  5585,  97th 
Cong.,  2d  Sess.  (1982):  and  S.  22. 98th  Cong..  1st 
Sess.  (1983). 

♦  '*  See,  e.g..  Freedom  of  Expression  Act  of  1963: 
Hearings  on  S.  1917  Before  the  Committee  on 
Commerce.  Science,  and  Tmr,3poiiation,  981h  Cong., 
2d  Best.  (1984).  Senator  Bob  Packwood  also 
requested  that  a  staff  report  prepared  by  the 
National  Telecommunications  and  Information 
Administratiun  be  piinted  for  use  by  the  Senate 
Committee  on  Commerce,  .Science,  and 
Transportation.  Print  and  Electronic  Media:  The 
Case  for  First  Amendment  Parity  Printed  at  the 
Direction  of  Senator  Bob  Packwood  for  the 
Committee  on  Commerce,  Science,  and 
Transportation,  98th  Cong..  Ist.  Sess.  (1983).  This 
study  examined  In  detail  whether  there  should  be 
first  amendment  parity  between  the  print  and 
electronic  media. 

< • »  104  set.  3106 (1984). Sec  1 15.  supra. 


Federal  Communications  Commission.* 
William  I.  Tricarico, 

Secretary. 

Appendix 

Parties  Submitting  Formal  Comments  in  Gen. 
Docket  No.  84-282 " 

Accuracy  in  Media 

American  Advertising  Foundalion 

American  Association  of  Advertisins 

Agencies 
American  Broadcasting  Co.  ("ABC! 
American  Cancer  Society 
American  Civil  Liberties  Union  ("ACLU") 
American  Heart  Association 
American  {ewish  Committee 
American  Jewish  Congress 
American  Legal  FoondatioD  ("ALF') 
American  Newspaper  Publishers  Auociatioo 
Antidefamation  League  of  the  B'nai  B'rith 
Arizona  Television  Co. 
Ashville  Musicians  and  Artists  for  ■  Sane 

Environment 
Association  of  National  Advertisers 
Black  Citizens  for  a  Fair  Media/Citizens 

Communications  Center/League  of  United 

Latin  American  Citizens/National 

Association  of  Better  Broadcasting  ("BCFM 

ef  al.") 
CBS.  Inc.  ("CBS") 
Committee  for  Community  Access 
Common  Cause 

Democratic  National  Committee 
E.igle  Forum 
Elba  Development  Corp/Multimedia.  Inc.  and 

Providence  Journal  Co. 
Forward  Communications  Co..  et  aL 
Foundation  for  the  Arts  of  Peace 
Freedom  of  Expression  Foimdation  ("FEF^ 
General  Motors/International  Paper  Co./ 

Campbell  Ewald  Co.  ("General  Motors  et 

a!.") 
Henry  Geller/Donna  Lampert 
Glass  Packaging  Institute 
Robert  C.  Greere 
KGRL940(Gar    Capps) 
KIPR  95.FM 
KM/\N  {B.  Thornton) 
Pamela  Magasich 

Maine  Nuclear  Referendum  Committee 
Luther  Martin 
Media  Action  Project  Telecommunications 

Research  and  Action  Center  ("MAP/ 

TRAC") 
Mereditii  Corp. 
Midwest  Family  Group 
Mobil  Corp. 
National  Association  of  Broadcasters 

("NAB") 
National  Broadcasting  Co.  ("NBC") 
National  Cable  Television  Association 
National  League  of  Cities 
National  Radio  Broadcasters  .Association 
Nuiional  Rifle  Association  of  America 
National  Telecommunications  and 

Information  Administration  ("NTIA") 


*  See  attached  statement  of  Commissioner  Marie 
S.  Fowler.  Chairrran  and  concurring  statement  of 
Commissioner  James  H.  Quello. 

'  For  purposes  cf  compiling  this  list  of  parties 
filing  comments  end  reply  comments,  a  filing  was 
considered  "formal"  if  it  included  the  correct  docket 
number  and  the  proper  number  af  copies  were 
submitted. 
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People  for  the  American  Way 

Post-Newsweek 

Public  Broadcasting  Ser\'ice  and  National 

Association  of  Public  Television  Stations 
Public  Media  Center 

Radio  Television  News  Director  Association 
Society  of  Professional  Journalists 
Tribune  Broadcasting  Co. 
United  States  Catholic  Conference 
Office  of  Communications  of  the  United 

Church  of  Christ 
Weslinghouse  Broadcasting  and  Cable 

("Group  W") 
Yes  to  Stop  Calloway  Committee 

Parties  Submitting  Formal  Reply  Comments 
Actors  Equity  Guild  et  al. 
American  Arab  Anti-Discrimination 

Committee 
ABC 
ACLU 
American  Federation  of  Labor  and  Congress 

of  Industrial  Organizations 
ALF  Authors  League  of  America 
BjTon  Bailer 
Toni  Bean 
BCFM.  et  al. 
Eric  Buchanan 
Deborah  Bynum 
Laura  Byrd 
CBS 

Center  for  Science  in  the  Public  Interest 
Sharon  Chambers 
Choosing  Our  Future 
Committee  for  Responsible  Investment, 

Medical  Mission  Sisters 
Department  for  Professional  Employees,  AFL- 

ClO 
Ecumedia 
Donise  Edwards 
Janis  Elmst 
Cheryl  N.  Freeman 
FEF 

Alyce  F.  GaiLher 
Henry  Geller/Donna  Lampert 
General  Motors  et  al. 
Sidney  Hall 
John  Harvey 

Kentucky  Fair  Tax  Coalition 
Catherine  LaMarr 
Andrew  Lee 
Mark  Loud 
Shari  Mauney 
MAP/TRAC 
NAB 
National  Bar  Association/National 

Association  for  the  Advancement  of 

Colored  People 
NBC 

National  Coahtion  to  Ban  Handguns 
NTL\ 

Kay  Pierson 
Robert  Rivers 
Rhonda  Rhea 

Rosemary  Ryan,  M.D.  et  al. 
Safe  Energy  Alliance  of  Alabama 
Jennifer  Small 


United  States  Catholic  Conference 
United  States  Public  Interest  and  Research 

Group 
Telecommunications  Research  and  Action 

Center 
Cheryl  Thompson 
Laurie  Washington 
Group  W 
Yvette  Williams 
August  7. 1985. 

Statement  of  Mark  S.  Fowler,  Chairman 

Re:  Fairness  Doctrine  Report 

250  years  ago  this  week,  a  publisher 
named  John  Peter  Zenger  was  on  trial. 
Zenger  ran  the  Weekly  Journal,  a  New 
York  paper  that  had  reprinted  the  letters 
of  two  Whig  journalists  who  had  argued 
in  their  essays  for  freedom  of  the  press, 
that  "freedom  of  speech  is  ever  the 
symptom  as  well  as  the  e^ect  of  good 
government."  For  this,  and  for  being  a 
critic  of  the  British  authorities,  Zenger 
had  been  charged  with  seditious  libel  by 
the  Governor  General  of  New  York.  He 
spient  almost  a  year  in  jail  awaiting  trial. 
Although  he  was  surely  guilty  under  the 
prevailing  laws  at  the  time,  the  jury 
acquitted  Zenger. 

The  lessons  of  the  Zenger  trial  have 
never  been  lost  on  the  United  States,  nor 
on  this  Commission.  Today's  report  is 
linked  to  this  country's  tradition  of 
people  to  criticize  their  government 
without  recrimination  or  licensing. 

Justice  William  O.  Douglas 
foreshadowed  this  viewpoint  in  his  own 
repudiation  of  the  Fairness  Doctrine  12 
years  ago.  He  said:  "The  Court ...  by 
endorsing  the  Fairness  Doctrine 
sanctions  a  federal  saddle  on  broadcast 
licensees  that  is  agreeable  to  the 
traditions  of  nations  that  never  have 
known  freedom  of  press  and  that  is 
tolerable  in  countries  that  do  not  have  a 
written  constitution  containing 
prohibitions  as  absolute  as  those  in  the 
First  Amendment."  ' 

This  very  week  the  British 
Broadcasting  Corporation  experienced  a 
walk-out  of  its  journalists.  They  did  not 
strike  over  wages  or  seniority,  but  over 
the  matter  that  concerns  us  today:  their 
freedom  of  the  broadcast  press  to  cover 
a  controversial  issue  of  public 
importance  in  the  manner  they  saw  fit. 
Justice  Douglas  was  right:  There  is  a 
difference  amongst  the  nations  of  this 
world  that  have  a  constitutional 


'  Columbia  Broadcast  System  v.  Democratic  Nat'l 
Comm..  412  U.S.  94,  817-18  (1973)  (concurripg 
opinion). 


protection  against  restraints  on  press 
and  those  that,  unhappily,  do  not. 

So  it  is  freedom,  then,  that  is  at  the 
heart  of  this  exemplary  example  of 
draftsmanship  from  the  Mass  Media 
Bureau.  I  have  made  the  advancement  of 
First  Amendment  rights  an  uppermost 
objective  of  my  Chairmanship.  I  feel 
pride  and  satisfaction  that  we  have  a 
report  that  comprehensively  reviews  the 
operation  and  context  of  the  Fairness 
Doctrine  and  considers  the  comments  of 
all  those  who  participated  in  our 
proceeding.  It  responds  to  the  arguments 
of  proponents  and  opponents  of  the 
Fairness  Doctrine  in  a  scholarly  and 
responsible  manner. 

Today's  report  is  an  indictment  of  a 
misguided  government  policy.  It  is  a 
recital  of  its  shortcomings,  both  legal 
and  practical.  The  First  Amendment 
dictates:  Choose  between  the  right  of 
the  press  to  criticize  freely  and  the 
authority  of  the  government  to  channel 
that  criticism.  Today's  order  is  a 
'i  statement  by  this  Commission  that  we 
should  reverse  course,  and  head 
ballistically  toward  hberty  of  the  press 
for  radio  and  television.  Free  speech  and 
free  government  thrive  together  or  they 
fail  together.  John  Peter  Zenger  said 
that  William  O.  Douglas  said  that.  And 
today,  so  do  we. 

August  7, 1985. 

Concurring  Statement  of  FCC 
Commissioner  James  H.  Quello 

In  re:  Inquiry  into  the  General  Fairness 
Doctrine  Obligations  of  Broadcast 
Licensees. 

This  Report  contains  a  very  well 
reasoned  and  persuasive  indictment  of 
the  fairness  doctrine.  It  presents 
conclusive  evidence  that  the  doctrine  is 
unnecessary  and  that  it  does  not  further 
its  purpose  of  encouraging  the 
presentation  of  controversial  issues  of 
public  importance.  The  Report  strongly 
documents  its  ultimate  conclusion  that 
the  fairness  doctrine  does  not  serve  the 
public  interest,  and  I  fully  support  that 
conclusion. 

I  wish  to  emphasize,  however,  my 
determination  that  this  record  compels 
the  conclusion  that  Congress  intended  to 
codify  the  fairness  doctrine  as  part  of 
the  1959  amendments  to  the 
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Communications  Act. '  The  Commission 
has  long  acquiesced  in  the  view  that  the 
fairness  doctrine  was  codified  by  these 
amendments,*  and,  thus,  the  burden  of 
proof  must  rest  with  those  who  would 
urge  that  the  agency  itself  has  authority 
to  eliminate  the  doctrine.  In  my  view, 
nothing  in  the  record  contradicts  the 
clear  language  of  section  315(a)  which 
states  that  hcensees  have  an  "obligation 
imposed  upon  them  under  [the 
Communications  Act]  to  operate  in  the 
public  interest  and  to  afford  reasonable 
opportunity  for  the  discussion  of 
conflicting  views  on  issues  of  public 
importance."  ' 

Since  I  believe  that  the  doctrine  has 
been  codified,  I  concur  in  the  decision  to 
defer  to  Congress  on  this  matter. 

(FR  Doc.  85-20563  Filed  8-29-85;  8:45  am] 

BIUJf4Q  COOE  6712-01-M 
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'  See  Act  of  September  14, 1959.  Pub.  U  86-274. 
section  1,  73  Stat.  557  (amending  47  U.S.C.  315(a) 
(1952)). 

'See.  e.g.,  Fairness  Report  *8  FCC  2d  1. 1  (1974). 
'47  U.S.C.  315(a)  (1984). 
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Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

<■  

21  CFR  Parts  606  and  640 

Current  Good  Manufacturing  Practice  for 

Blood  and  Blood  Components;  Uniform 

Blood  Labeling;  Final  Rule 

Guideline  for  the  Uniform  Labeling  of 

Blood  and  Blood  Components; 

Availability  of  Guideline;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  606  and  640 
(Docket  No.  SON-0120] 

Current  Good  Manufacturing  Practice 
for  Blood  and  Blood  Components; 
Uniform  Blood  Labeling 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY :  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
labeling  requirements  for  any  blood  and 
blood  component  product  that  is 
collected  or  manufactured  in  a  blood 
bank  establishment  to  combine, 
simplify,  and  update  the  biologies 
regulations.  Elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  announcing 
the  availability  of  a  final  guideline 
"Guideline  for  the  Uniform  Labeling  of 
Blood  and  Blood  Components"  that  is 
consistent  with  this  final  rule.  The 
guideline  provides  criteria  for  the 
printing  and  use  of  a  standardized 
container  label  for  each  blood  and  blood 
component  product. 

EFFECTIVE  DATE:  September  2. 1986  for 
all  affected  products  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce.  The  labeling 
for  all  blood  components  collected  on  or 
after  this  effective  date  shall  comply 
with  the  requirements  set  forth  in  these 
regulations.  FDA  advises  that  licensed 
establishments  may  begin  using  labeling 
printed  in  accordance  with  these 
regulations  and  the  guideline  "Guideline 
for  the  Uniform  Labeling  of  Blood  and 
Blood  Components"  without  its  prior 
approval  by  FDA.  Concurrent  with  its 
use,  licensed  establishments  are 
required  to  submit  to  the  Director, 
Offices  of  Biologies  Research  end 
Review  (HFN-800),  Food  and  Drug 
Administration.  8800  Rockville  Pike. 
Bethesda.  MD  20205.  the  revised  labeling 
and  instruction  circular  as  an 
amendment  to  their  product  license(s]. 
For  additional  information  concerning 
the  effective  date,  §ee  the  discussion 
under  the  heading  "Paperwork 
Reduction  Act  of  1960  '  located  at  the 
end  of  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Falter.  Center  for  Druo.s  and 
Biologies  (HFN-364),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-3850. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  31, 1980  (45 
FR  72416),  FDA  issued  a  proposed  rule 
to  amend  the  biologies  regulations  to 


revise  and  simplify  the  labeling 
requirements  for  any  transfusible  blood 
and  blood  component  product  that  is 
collected  or  manufactured  in  a  blood 
bank  establishment  and  unifying  these 
requirements  un^lpr  one  set  of 
regulations  in  §§  606.120.  S06.121.  and 
606.122  (21  CFR  606.120,  606.121.  and 
606.122).  FDA  believed  that  these 
proposed  labeling  requirements  would: 
(1)  Improve  the  eye-readability  of  the 
container  label  by  limiting  the  amount  of 
information  required  on  the  label;  (2) 
provide  for  the  use  of  a  machine- 
readable  code  on  the  label;  (3)  unify  all 
labeling  requirements  in  one  place  in  the 
current  good  manufacturing  practices  for 
blood  and  blood  components  regulations 
(21  CFR  Part  606);  and  (4)  encourage  the 
use  of  uniform  labels  by  all 
establishments  engaged  in  the 
collection,  processing,  or  labeling  of 
blood  and  blood  components. 

I.  Background 

In  the  preamble  to  the  October  31. 
1980  proposed  rule,  FDA  also  announced 
the  availability  of  a  draft  guideline 
entitled  "Guidelines  for  the  Uniform 
Labeling  of  Blood  and  Blood 
Components."  The  guideline  provided 
specifications  for  a  uniform  blood  label, 
consistent  with  the  proposed  rules,  that 
was  suitable  for  any  blood 
establishment  to  use  in  labeling  blood 
and  blood  components  intended  for 
transfusion.  The  uniform  label  was 
developed  with  the  cooperation  of  the 
Committee  for  Commonality  in  Blood 
Banking  Automation  (CCBBA)  of  the 
American  Blood  Commission  (ABC). 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  announcing  the 
availability  of  the  final  guideline  based 
on  the  October  1980  draft  guideline.  The 
final  guideline  provides  instructions  for 
the  printing  and  proper  use  of  a  uniform 
blood  lab^  consistent  with  the  final 
regulations.  Any  changes  in  the  final 
guideline  are  described  in  the  notice 
announcing  its  availability. 

FDA  also  published  two  other 
proposals  in  the  Federal  Register  of 
October  31, 1980  (45  FR  72404)  that  are 
related  to  this  final  rule.  The  first  of 
these  proposals  was  intended  to  revise 
the  proper  names  for  many  biological 
products,  including  the  proper  names  for 
blood  and  blood  components.  In  the 
Federal  Register  of  January  28, 1985  (50 
FR  4128),  FDA  published  a  final  rule 
based  on  that  proposal.  The  proper 
names  for  blood  products  used  herein 
reflect  the  changes  in  names 
promulgated  in  that  final  rule. 
'  In  the  second  related  proposal 
published  in  the  Federal  Register  of 
October  31, 1980  (45  FR  72422),  FDA 
proposed  to  revise  certain  requirements 


for  the  additional  standards  for  human 
blood  and  blood  products.  FDA  has 
withdrawn  that  proposed  rule  for 
reconsideration.  See  the  Federal 
Register  of  July  22. 1983  (48  FR  33494). 
Because  of  that  withdrawal,  FDA  is 
changing  several  labeling  provisions  of 
this  final  rule-  and  is  explaining  these 
changes  later  in  the  preamble. 

II.  FDA's  Response  To  Comments 

FDA  provided  interested  persons  60 
days  to  submit  written  comments  on  the 
proposed  rule  concerning  uniform  blood 
labeling.  In  response  to  a  request  by  a 
licensed  manufacturer  of  blood 
components  and  blood  derivatives.  FDA 
extended  the  comment  period  another  60 
days  by  a  notice  published  in  the 
Federal  Register  of  December  9. 1980  (45 
FR  81065).  FDA  received  54  letters  of 
comment  in  response  to  the  proposal, 
and  most  letters  contained  more  than 
one  comment.  Most  of  the  comments 
supported  FDA's  proposed  actions.  A 
summary  of  the  comments  and  FDA's 
responses  follow. 

1.  A  comment  noted  that  in  proposed 
§  606.121(a),  Source  Plasma  is  exempt 
from  the  labeling  requirements  in 

§  606.121,  but  products  such  as  Source 
Plasma  Liquid  or  Source  Plasma 
Salvaged  are  not  mentioned.  The 
comment  asked  whether  these  products 
also  were  exempt  from  the  labeling 
requirements. 

FDA  advises  that  when  a  name  of  a 
biologic  product  is  used  in  a  regulation 
(excluding  any  modifiers  or  the 
identification  of  the  anticoagulant),  the 
requirement  applies  to  all  products  using 
that  name  alone  or  together  with  any 
required  modifiers  in  the  product's 
proper  name.  See  definition  of  "proper 
name"  in  21  CFR  600.3(k).  Thus,  the 
exemption  for  Source  Plasma  in 
S  606.121  applies  to  all  forms  of  Source 
Plasma — Source  Plasma.  Source  Plasma 
Liquid.  Source  Plasma  Salvaged,  etc.  If  a 
requirement  in  the  regulations  for 
biologies  does  not  apply  to  all  products 
using  a  name,  the  requirement  identifies 
the  parficular  products  to  which  it 
applies.  FDA  believes  that  it  is 
unnecessary  and  cumbersome  to  list  in 
the  regulations  the  proper  name  of  each 
product  with  each  approved  modifier. 

2.  One  comment  on  proposed 

S  606.121(b)  stated  that  the  language 
used  incorrectly  implies  that  the  only 
instance  in  which  labels  are  permitted 
to  be  altered  is  where  blood  components 
are  removed  from  the  product.  The 
comment  suggested  that  the  provision 
permit  the  revision  of  a  label  to  indicate 
the  proper  name  and  other  information 
to  describe  the  "*  *  *  contents 
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remaining  in  a  container  after 
processing." 

FDA  partially  agrees  with  the 
comment.  In  certain  cases,  such  as  the 
deglycerolizing  of  red  flood  cells,  no 
blood  components  are  removed,  but  the 
unit  may  require  relabeling. 
Accordingly,  in  the  final  rule  FDA  is 
revising  §  606.121(b)  to  provide  that  the 
labeling  shall  not  be  removed,  altered, 
or  obscured  except  to  indicate 
information  required  to  identify 
accurately  the  contents  of  a  container 
after  blood  components  have  been 
prepared  from  the  unit.  FDA  believes 
that  use  of  the  word  "processing"  would 
not  be  appropriate,  because  the  word  is 
interpreted  in  the  laboratory  to  include 
test  performed  on  the  blood  .  such  as  the 
lest  for  hepatitis,  that  do  not  require 
changes  in  the  container  label. 

3.  A  comment  stated  that  the  phrase 
"the  label  provided  by  the  collection 
facility"  in  proposed  §  606.121(b)  implies 
that  the  collecting  facility  and  initial 
processing  facility  always  add  a  label  to 
the  collected  unit.  The  comment  noted 
that  the  manufacturer  of  the  blood 
collection  unit  (blood  bag)  often 
provides  preprinted  labeling,  and  the 
collecting  facility  merely  adds 
additional  required  information  to  that 
labeling  during  collection  and 
processing. 

FDA  disagrees  with  the  comment. 
Whether  or  not  the  blood  container  is 
prelabeled  or  partially  or  wholly  labeled 
by  the  collecting  facility,  under  this  final 
rule  the  collecting  (and  processing] 
facility  is  responsible  for  the  labeling 
used  on  the  blood  product,  including  the 
product  label.  Thus,  for  enforcement 
purposes,  FDA  considers  that  the 
collection  facility  provides  the  labeling 
used.  Accordingly,  the  agency  concludes 
that  the  reqirement  is  clear  and  correct, 
and  FDA  is  issuing  §  606.121(b)  without 
change. 

4.  Four  comments  on  proposed     ' 
§  606.121  (b)  and  {c)(13)(iv)  asked 
whether  an  additional  unit  number 
could  be  added  to  the  label  of  a  unit  of 
blood  by  a  receiving  facility  when  the 
unit  is  received  from  another  location. 
Two  of  these  comments  stated  that 
renumbering  of  a  unit  of  blood  should  be 
permitted.  One  comment  asked  for 
instructions  on  how  to  renumber  a  unit 
of  blood  if  it  is  received  from  another 
facility. 

FDA  agrees  that  a  second  unit  number 
may  be  added  to  the  label  of  a  unit  of 
blood,  although  the  agency  discourages 
this  practice.  When  two  unit  numbers 
are  present  on  a  container  of  blood, 
someone  may  not  identify  the  product 
correctly,  resulting  in  a  transfusion 
error.  Where  adequate  labeling  controls 
are  present,  the  receiving  facility  may 


add  to  a  unit  of  blood  a  second  unit 
number  that  is  consistent  with  the 
receiving  facility's  numbering  system. 
FDA  recommends  that  the  receiving 
facility  place  the  added  unit  number  on 
the  label  in  a  uniform  location  and 
suggests  that  the  added  unit  number  (or 
label)  be  placed  in  the  space  reserved 
for  the  optional  collection  date  or 
directly  above  the  original  unit  number. 
Under  S  606.121(b),  the  added  unit 
number  shall  not  conceal  the  original 
unit  number  on  the  container. 

5.  One  comment  noted  that  there  is  no 
space  on  the  uniform  label  for  including 
the  identification  of  more  than  one 
establishment  when  the  blood  is 
collected  and  processed  by  separate 
facilities. 

FDA  disagrees  with  the  comment.  The 
uniform  label  provides  space  to  record 
the  name  and  address  of  the  facility  that 
receives  blood.  The  space  is  located  on 
the  uniform  label  directly  below  the 
space  for  recording  the  name  and 
address  of  the  collecting  facility. 

6.  One  comment  on  proposed 

S  606.121(c)(2)  recommended  that  the 
facility's  registration  number  be 
included  on  the  label  if  the  registration 
number  is  to  serve  as  the  encoded 
collection  center  identifier  required  by 
S  606.121{c)(13)(iii). 

FDA  agrees  with  the  comment.  The 
registration  number,  assigned  to  each 
location  involved  in  the  collection  or 
processing  of  blood,  should  be  included 
on  the  container  label  for  the  proper 
identification  of  the  collecting 
establishment.  Accordingly,  in  the  final 
rule.  FDA  is  amending  §  606.121(c)(2)  to 
require  the  inclusion  on  the  label  of  the 
registration  number  of  the  collecting 
establishment.  Many  establishments 
have  multiple  locations  for  the  collection 
of  blood,  each  with  a  different 
registration  number.  FDA  advises  that 
such  an  establishment  may  select  one 
registration  number,  preferably  that  of 
the  primary  locaton,  for  inclusion  on  the 
container  label  in  eye-readable  form  and 
in  encoded  form  as  the  collection  center 
identifier.  However,  an  establishment 
with  multiple  locations  that  uses  one 
registration  number  on  the  container 
label  for  all  locations  is  required  to  have 
adequate  internal  methods  for 
determining  the  specific  collection  site 
of  a  unit  of  blood. 

7.  One  comment  on  proposed 

§  606.121(c)(2)  requested  that  FDA 
clarify  the  provision  by  stating  that  the 
license  number  should  appear  only  on  a 
licensed  product. 

FDA  agrees  with  the  comment. 
Section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262)  requires  that  the 
license  number  of  the  manufacturer  be 
marked  on  the  label  of  a  container  of  a 


licensed  biological  product.  Conversely, 
the  label  of  an  unlicensed  biological 
product  must  not  be  marked  with  a 
license  number.  Accordingly,  in  the  final 
rule  FDA  is  clarifying  S  606.121(c)(2)  to 
require  that  the  license  number  of  each 
manufacturer  be  included  on  the 
container  label  only  for  licensed 
products. 

8.  A  comment  asked  that  FDA  clarify 
the  discrepancy  between  proposed 

S  606.121(c)(3).  which  requires  that  the 
container  label  include  the  "donor,  pool, 
or  lot  number"  and  current  S  640.24(a) 
(21  CFR  640.24(a)).  which  states  that 
platelets  shall  not  be  pooled  during 
processing. 

FDA  disagrees  with  the  comment. 
FDA  believes  that  SS  606.121(cl(3}  and 
640.24(a)  are  consistent  Section 
606.121(c)(3)  Hsts  several  possible 
alternatives  for  identifying  a  unit  and 
relating  it  to  the  donor.  Because 
platelets  may  not  be  pooled  during 
processing,  a  pool  number  would  not 
exist  for  such  units  and  therefore  could 
not  be  included  on  the  container  label. 
However,  after  preparation  of  individual 
platelet  units  is  completed,  units  of 
platelets  intended  for  a  specific  patient 
often  are  pooled  by  the  transfusing 
facility.  A  pool  number,  relating  the 
pooled  platelets  to  the  individual  donor 
numbers  comprising  the  pool,  may  then 
be  assigned  the  pooled  platelet  product 
and  included  on  its  label. 

9.  Two  comments  on  proposed 

S  606.121(g)(4)  recommended  that  the 
expiration  date  indicate  the  month  of 
expiration  as  well  as  the  day  and  year. 

FDA  agrees  with  the  conunenL  "The 
word  "month"  was  inadvertently 
omitted  in  the  proposed  rule.  The  final 
rule  is  amended  accordingly. 

10.  Two  comments  on  proposed 

S  606.121(c)(5)  eu^ed  that  because  the 
majority  of  blood  banks  use  only 
volunteer  donors,  the  identiAcation  on 
the  blood  label  of  volunteer  donors 
should  not  be  required.  The  comments    ' 
suggested  that  only  paid  donors  be 
identified  on  the  label,  reUeving  the 
majority  of  blood  banks  from  this 
labeling  requirement. 

FDA  disagrees  with  the  comments.  In 
the  Federal  Register  of  January  13, 1978 
(43  FR  2142],  FDA  promulgated  the 
requirement  that  a  donor  classification 
statement  be  included  on  the  label  to 
protect  the  public  health.  FDA  based  its 
regulation  on  data  showing  that  blood 
from  paid  donors  generally  presents  a 
higher  risk  of  transmitting  hepatitis  than 
blood  from  volunteer  donors.  At  a  June 
1982  meeting,  FDA's  Blood  Products 
Advisory  Committee  was  asked  to 
consider,  among  other  things,  FDA's 
donor  classification  requirements.  Ilie 
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Blood  Products  Advisory  Committee 
recommended  that  the  current  donor 
classification  requirements  be  retained 
without  change.  A  number  of  States 
have  enacted  legislation  that  requires 
donor  classification  on  blood  labels, 
with  specific  labeling  requirements 
varying  from  State  to  State.  FDA  is 
providing  a  uniform  label  for  blood 
products  shipped  in  interstate  commerce 
and  is  protecting  the  public  health  by 
continuing  to  require  a  statement  of 
donor  classification  on  the  label  of  each 
unit  of  blood. 

11.  One  comment  recommended  that 
the  definition  of  "paid  donor"  under 
proposed  S  606.121(c)(5)(i)  be  revised  to 
include  a  donor  who  receives 
nonmonetary  payment 

FDA  disagrees  with  the  comment. 
FDA  believes  that  the  higher  risk  of 
posttransfusion  hepatitis  associated 
with  blood  from  paid  donors  results 
primarily  because  direct  monetary 
payment  for  blood  attracts  donations 
from  persons  from  socioeconomic 
groups  with  prevalent  transmissible 
hepatitis.  When  persons  donating  blood 
obtain  nonmonetary  long-term  benefits 
that  are  not  readily  convertible  to  cash, 
such  benefits  provide  incentives  for 
persons  from  groups  at  low  risk  of 
hepatitis  to  donate  blood,  while  such 
incentives  are  not  as  likely  to  attract 
persons  from  groups  with  a  high  risk  of 
hepatitis.  FDA  continues  to  believe  that 
a  donor  who  receives  nonmonetary 
long-term  benefits  is  properly  classified 
as  a  "volunteer  donor."  Accordingly,  in 
the  final  rule  FDA  did  not  change  the 
definitions  of  "paid  donor"  and 
"volunteer  donor." 

12.  One  comment  on  proposed 

S  606.121(c)(6).  which  concerns  the 
accuracy  of  the  label  declaration  of  the 
volume  of  certain  blood  products, 
recommended  that  this  proposed 
requirement  be  revised  to  permit  use  of 
a  preprinted  volume  range  on  the  label 
of  Platelets. 

FDA  agrees  with  the  comment.  In  a 
final  rule  promulgated  on  October  29. 
1982  (47  FR  49017).  FDA  eliminated  the 
volume  limits  formerly  required  on 
labels  for  Platelets  and  permitted  the 
product  to  be  resuspended  in  an 
appropriate  volume  of  plasma.  Because 
FDA  now  permits  use  on  labels  of  an 
unspecified  range  of  volumes  for 
Platelets,  it  may  not  be  possible  to 
always  achieve  a  Platelet  volume 
accurate  to  within  ±10  percent  as 
required  in  proposed  {  606.121(c)(6). 
Therefore,  in  the  final  rule  FDA  is 
permitting  a  reasonable  range  of  Platelet 
volumes  on  the  label  for  the  product  To 
date,  on  the  uniform  blood  labels 
submitted  to  the  agency  for  review  and 
approval,  industry  has  used  a  range  of 


up  to  20  milliliters  (mL)  for  the 
preprinted  volume  range  for  Platelets, 
e.g.,  45  mL  to  65  mL  FDA  will  consider 
and  approve  other  volume  ranges  for 
Platelets,  provided  that  the  labeled 
volume  range  is  informative  and 
consistent  with  current  good 
manufactiuing  practices. 

13.  Two  comments  on  $  606.121 
(c)(8)(iii)  and  (d)(2J  recommended  that 
the  statement  "PROPERLY  IDENTIFY 
INTENDED  RECIPffiNT '  be  of  the  most 
prominence  on  the  label  and  the  only 
label  element  printed  in  red.  As  a  basis 
for  this  recommendation,  the  comment 
noted  that  a  transfusion  given  to  the 
wrong  patient  is  the  most  common  cause 
of  an  avoidable  fatal  reaction. 

FDA  disagrees  with  the 
recommendation.  FDA  recognizes  that 
this  labeling  statement  is  important  for 
the  reason  stated  in  the  comment  On 
the  uniform  label  presented  in  the  final 
guideline,  the  statement  "PROPERLY 
IDENTIFY  INTENDED  RECIPIENT'  is 
printed  all  in  capitals  in  8-point  size 
type  and  is  one  of  three  statements  in 
red.  The  prototype  label,  modified  to 
meet  FDA  requirements,  was  field  tested 
by  16  blood  banking  estabhshments.  The 
uniform  label  was  found  to  be  functional 
through  field  testing  and  through  its 
voluntary  use  since  the  time  of  the 
proposed  rule.  As  practical  experience 
is  gained  through  the  label's  use.  FDA 
may  revise  the  format  of  the  uniform 
label  to  improve  its  utility.  Until  such 
experience  clearly  demonstrates  the 
need  for  improvements,  FDA  intends  to 
support,  through  regulations  imd  the 
guideline,  the  use  of  the  uniform  label. 

14.  One  comment  on  proposed 
S  606.121(c)(9)  (redesignated  as 

S  606.121(c)(9)(i)  in  the  final  rule) 
recommended  that  the  required 
statement  "This  product  may  transmit 
the  agent  of  hepatitis"  be  revised 
editorially  to  read:  'This  product  may 
transmit  one  or  more  agents  of 
hepatitis." 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  comment.  FDA  agrees  that 
the  wording  of  the  proposed  statement 
was  not  precise.  However.  FDA 
disagrees  that  the  exact  suggested 
language  be  used.  FDA  believes  that  the 
suggested  language  is  not  broad  enough 
in  scope  to  meet  current  circumstances. 
Since  the  proposed  rule  was  published, 
scientists  have  determined  that  human 
T-lymphotropic  virus  type  III  (HTLV- 
III),  the  suspected  causative  agent  of 
acquired  immunodeficiency  syndrome 
(AIDS),  may  be  transmitted  by  blood 
transfusion.  Although  blood 
establishments  are  now  voluntarily 
testing  blood  for  antibody  to  HTLV-IU, 
FDA  believes  that  the  possibility  of 
transmitting  the  causative  agent  of  AIDS 


by  blood  transfusion  will  be  reduced  but 
not  eliminated.  Additionally,  on  rare 
occasions  other  infectious  agents,  such 
as  cytomegalovirus  or  malaria,  may  be 
carried  in  blood.  Accordingly,  because 
infectious  agents  other  than  hepatitis 
may  be  carried  in  blood,  FDA  is 
amending  the  final  rule  in  §  606.121(c)(9) 
to  require  that  the  container  label 
include  the  cautionary  statement  "This 
product  may  transmit  infectious  agents." 

15.  One  comment  on  proposed 
§  606.121(c)(g)  (redesignated  as 

9  606.121(c)(9)(i)  in  the  final  rule) 
recommended  that  the  provision  not 
apply  to  the  labeling  of  products 
intended  for  autologous  infusion. 

FDA  agrees  with  the  conunent  The 
lal>eling  provisions  necessary  for  blood 
intended  for  autologous  infusion  (return 
of  blood  by  infusion  to  the  original 
donor)  are  those  that  ensure  that  such 
blood  is  infused  into  the  donor  and  not 
mistakenly  used  homologously.  Many  of 
the  general  labeling  requirements,  such 
as  the  volunteer  donor  statement, 
unexpected  antibody  information,  and 
blood  grouping  information,  are  not 
necessary  and  may  be  omitted  for  blood 
intended  solely  for  autologous  use. 
However,  as  provided  in  S  606.121  (i)(5). 
blood  originally  intended  for  autologous 
purposes  is  sometimes  diverted  for 
homologous  use,  in  which  case  all 
labeling  requirements  for  homologous 
transfusion  must  be  met. 

16.  One  comment  on  {  606.121(c)(10) 
asked  whether  the  volume  of  source 
material  should  include  the  volume  of 
anticoagulant  If  the  anticoagulant 
volume  was  not  included,  the  comment 
contended  that  the  provision  would  be 
inconsistent  with  S  606.121(c)(6).  The 
comment  also  asked  why  a  volume 
range  (±10  percent)  is  permitted  in 
paragraph  (c)(6)  and  not  in  (c)(10). 

FDA  beheves  that  S  606.121(c)  (6)  and 
(10)  are  consistent  Under  S  606121(c)(6), 
FDA  requires  that  the  product  label 
provide  the  user  with  a  reasonably 
accurate  statement  of  the  total  volume 
of  the  product,  including  the  volume  of 
anticoagulant  Under  S  606.121(c)(10). 
FDA  requires  that  the  label  for  blood 
components  include  a  statement  of  the 
name  and  volume  of  the  source  material. 
The  statement  of  the  source  material 
volume  will  aid  the  user  in  estimating 
the  final  product's  biological  activity. 
Qecause  the  anticoagulant  does  not 
contribute  directly  to  the  final  product's 
activity.  FDA  does  not  require  that  the 
anticoagulant  volume  be  included  as 
part  of  the  source  material  volume. 
Often  a  blood  facility  will  obtain  source 
material  from  another  facility  for  the 
manufacture  of  blood  components.  The 
receiving  facility  is  not  responsible  for 
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confirming  the  accuracy  of  the  volume 
statement  on  the  label  of  the  soui-ce 
material.  Accordingly.  FDA  does  not 
require  the  facility  to  assure  that  the 
statement  of  source  material  volume  is 
within  specific  limits  of  accuracy. 

17.  One  comment  objected  to  the 
requirements  of  S  606.121  (c)(12).  The 
comment  contended  that  there  is  one 
definitive  report  that  clearly  establishes 
the  D"  antigen  to  be  far  less 
immunogenic  than  the  D(Rho)  antigen 
and  that  the  remaining  examples  of 
claimed  Rh  immunization  by  the  D" 
antigen  are  most  questionable.  In 
addition,  the  comment  noted  that  there 
are  several  grades  of  D"  antigen  which 
vary  greatly  in  ease  of  detection  and 
potential  for  acting  as  an  immunogen. 
The  comment  recommended  that  blood 
found  nonreactive  by  automated  testing 
procedures  or  by  manual  methods  using 
the  indirect  antiglobulin  procedure  be 
labeled  as  Rh  negative. 

FDA  agrees  with  the  comment,  but 
finds  revision  of  the  regulations  to  be 
unnecessary.  The  regulation  requires 
that  a  test  for  D"  antigen  be  performed  if 
the  test  using  Anti-D  Blood  Grouping 
Serum  is  negative:  the  method  of  testing 
for  the  D"  antigen  is  not  specified.  Both 
the  indirect  antiglobulin  procedure  and 
some  automated  testing  procedures  in 
current  use  have  been  found  acceptable 
by  the  agency  for  detecting  the  D" 
antigen,  even  though  some  of  the 
weakest  variants  may  not  be  detected 
by  these  methods.  Licensed  blood  banks 
may  incorporate  any  of  the  approved 
test  methods  by  requesting  an 
amendment  to  their  product  license. 
Labeling  accompanying  the  various 
reagents  and  automated  equipment 
indicates  whether  the  product  is  suitable 
for  detecting  the  D"  antigen. 

18.  Six  comments  on  §  606.121(c)(12) 
argued  that  a  label  identifying  the  Rh 
group  should  not  be  required  on 
Cryoprecipitated  AHF  or  Plasma.  The 
comments  stated  that  the  rare  occasions 
in  which  transfusion  with  Rh-positive 
Plasma  or  Cryoprecipitated  AHF  causes 
Rh  antibody  production  in  Rh-negative 
recipients  does  not  justify  the  additional 
expense  of  retaining  additional  labeling. 
Two  comments  noted  that  labeling  these 
products  with  the  Rh  group  could 
confuse  an  uninformed  individual  who 
may  not  know  when  matching  of  the  Rh 
groups  of  the  blood  product  and 
recipient  is  necessary. 

FDA  partially  agrees  with  the 
comments.  As  stated  in  the  preamble  to 
the  October  1980  proposal,  some 
clinicians  believe  that  only  Rh  negative 
units  of  Plasma  should  be  used  for 
transfusing  certain  patients,  such  as 
potentially  child-bearing  Rh  negative 
females  for  whom  the  consequences  of 


immunization  are  most  serious.  To  omit 
the  Rh  group  from  the  label  would 
deprive  the  clinician  of  the  information 
necessary  to  implement  this  option. 
Furthermore,  the  agency  believes  Uiat 
only  thoroughly  trained  personnel, 
acting  in  accordance  with  written 
standard  operating  procedures,  should 
be  given  the  responsibility  of 
determining  the  appropriate  handling 
and  testing  of  blood  products. 
Accordingly,  the  agency  does  not 
believe  that  the  labeling  of  blood 
components  with  the  Rh  group  will 
create  confusion  on  the  part  of  the 
individuals  using  the  blood  components. 

FDA  also  proposed  to  require  that  the 
donor's  Rh  group  be  on  the  container 
label  of  Cryoprecipitated  AHF. 
However,  unlike  Plasma, 
Cryoprecipitated  AHF  undergoes  a 
second  centrifugation  during  processing 
through  which  red  blood  cell  fragments, 
containing  the  Rh  antigen,  are  removed. 
FDA  is  not  aware  of  a  documented  case 
of  Cryoprecipitated  AHF  causing  Rh 
antibody  production  in  an  Rh-negative 
recipient.  Accordingly,  FDA  is  amending 
§  606.121(c)(12)  in  the  final  rule  to  permit 
the  omission  of  the  Rh  group  on 
Cryoprecipitated  AHF.  FDA  expects 
that  many  blood  banks  will  continue  to 
identify  the  Rh  group  on 
Cryoprecipitated  AHF  labels.  On  the 
uniform  label,  the  ABO  and  Rh  groups 
are  printed  on  one  labeling  unit.  To  omit 
the  Rh  group,  an  establishment  would 
have  to  purchase  additional  labels 
containing  only  the  ABO  group,  thereby 
increasing  its  label  inventory  and 
labeling  costs.  Accordingly,  FDA 
advises  that  establishments  may 
continue  to  include  the  Rh  group  on 
Cryoprecipitated  AHF  labels  to  limit 
labeling  costs  and  to  provide  maximum 
information  to  the  using  clinician. 

19.  Eleven  comments  on  proposed 
S  606.121(c)(13)  objected  to  the  required 
inclusion  of  encoded  information  on  the 
labels  of  transfusible  blood  and  blood 
components.  A  variety  of  reasons  were 
given  for  this  objection,  but  the  majority 
of  comments  said  that  the  additional 
expense  of  encoded  labels  cannot  be 
justified  by  any  potential  benefits, 
especially  for  those  establishments  that 
are  not  computerized  to  allow  use  of  the 
machine-readable  codes.  Some  of  the 
comments  expressed  the  belief  that 
machine-readable  encodement  was 
useful  only  for  those  establishments 
extensively  engaged  in  the  interregional 
exchange  of  blood  and  blood 
components.  Accordingly,  many  of  the 
comments  suggested  that  encoded 
information  be  prescribed  only  on  an 
optional  basis.  One  comment  stated 
specifically  that  the  encoded  unit 
number  should  not  be  required  on 


container  labels.  One  comment  from 
registered  but  unlicensed  blood  bank 
asked  whether  unlicensed 
estabUshments  would  be  required  to 
adopt  the  bar  code  system  for  blood 
labeling. 

FDA  agrees  that  it  is  unnecessary  to 
require  encoding.  From  the  time  the 
October  1980  proposed  rule  was 
published.  FDA  has  encouraged  the 
voluntary  adoption  of  the  uniform  label 
including  bar  coding.  Currently, 
approximately  two-thirds  of  the  blood 
distributed  in  the  United  States  is 
labeled  with  the  bar-coded  uniform 
label.  Because  of  the  benefits  that  may 
be  derived  from  the  use  of  computer 
technology,  FDA  believes  that  use  of 
machine-readable  symbols  on  blood 
labels  will  continue  to  expand  whether 
or  not  FDA  required  their  use. 

The  use  of  computer  technology  in 
blood  banking  will  be  of  substantial 
benefit  in  reducing  labeling  and 
recording  errors,  providing  a  more 
efficient  means  of  recording  and  storing 
information,  controlling  inventory  and 
assisting  in  the  interchange  of  blood 
among  establishments.  In  addition,  the 
use  of  a  uniform  label  will  reduce 
overall  labeling  costs  in  contrast  to  the 
expense  of  each  establishment 
developing  and  printing  its  own  customs 
labels.  It  is  expected  that  blood 
establishments  will  be  able  to  purchase 
the  uniform  label  as  a  standard 
catalogue  item  from  its  hospital  supply 
service.  Large  regional  blood  centers 
often  supplement  their  blood  inventories 
with  blood  collected  and  labeled  at  local 
blood  banks  within  their  region.  Because 
of  recordkeeping  difficulties, 
computerized  regional  blood  centers 
have  found  it  impractical  to  include 
blood  with  unencoded  labels  in  their 
inventories.  If  a  significant  percentage  of 
blood  in  a  center's  region  is  unencoded 
and,  therefore,  unavailable  to  the  center. 
the  center's  ability  to  evidently  supply 
a  region's  blood  needs  may  be  hindered. 
especially  in  an  emergency  situation. 
However,  for  those  establishments  that 
are  not  yet  computerized  and  do  not 
frequently  exchange  blood  and  blood 
components  with  computerized 
establishments,  the  direct  benefit  of 
including  encoded  information  on  the 
container  label  would  be  minimaL  Upon 
reconsideration.  FDA  has  determined 
that  the  voluntary  adoption  of  encoded 
labeling  is  adequate  to  support  the 
efficient  use  of  blood  resources  by 
computerized  faciUties  and  it  is 
unnecessary  to  require  use  of  bar-coded 
blood  labels  at  this  time. 

Accordingly,  FDA  is  amending 
§  606.121  (c)(13]  in  the  final  rule  by 
removing  the  requirement  that  certain 
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information  be  encoded  on  the  container 
label  of  blood  and  blood  components. 
Instead,  in  9  606.121  (c)(13),  FDA  is 
requiring  that  any  machine-readable 
coding  system  used  voluntarily  for 
labeling  blood  and  blood  components  be 
one  approved  for  such  use  by  the 
Director,  Office  of  Biologies  Research 
and  Review. 

20.  Two  comments  on  S  606.121(c)(13) 
argued  that  FDA  has  not  adequately 
investigated  the  economic  impact  of  the 
proposed  regulations  and  that  the 
information  placed  on  file  with  Dockets 
Management  Branch  is  inadequate  to 
substantiate  the  economic  effects  of 
requiring  encodement  of  information  on 
the  labels  of  blood  and  blood 
components. 

FDA  disagrees  with  the  comment. 
FDA  primarily  based  its  economic 
assessment  upon  a  cost  comparison  of 
the  then  current  labeling  and  the 
uniform  label,  including  bar  codes, 
provided  by  a  major  blood  banking 
organization.  The  costs  were  verified  by 
data  supplied  by  a  printer  of  blood 
container  labels.  No  specific  data  were 
received  contradicting  the  estimates 
provided  in  FDA's  economic 
assessment  FDA  believes  that  the  cost 
estimates  provided  in  its  economic 
assessment  that  accompanied  the 
proposed  rule  were  valid  at  that  time. 
For  its  Bnal  rule,  FDA  has  reassessed 
the  economic  impact,  with  the  encoded 
uniform  label  serving  as  the  basis  for 
cost  estimates,  and  an  updated  revised 
economic  assessment  is  on  file  with  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

21.  Five  comments  on  S  606.121(c)(13) 
agreed  with  the  principle  of  encoding 
information  on  container  labels; 
however,  the  comments  recommended 
that  a  means  of  encodement  be  used 
that  is  readable  both  by  the  eye  and 
machine.  Four  of  the  comments 
specifically  recommended  the  use  of  the 
Optical  Character  Recognition  (OCR) 
method  of  encoding  information.  One 
manufacturer  of  equipment  compatible 
with  the  OCR  system  submitted 
extensive  technical  information  on  the 
OCR  system.  Another  comment  related 
the  perceived  merits  of  the  OCR  system 
in  comparison  with  the  bar-code 
method. 

FDA  cannot  accept  the  OCR  system 
as  an  alternative  method  for  encoding 
information  at  this  time.  CCBBA 
considered  a  number  of  candidate 
symbol  systems,  including  the  OCR 
system,  when  selecting  the 
CODABAR™  symbol  as  most 
appropriate  for  blood-banking 
automation.  CCBBA's  findings  and 


recommendations  on  the  symbol 
systems  it  reviewed  are  included  as 
Volume  m  of  its  Final  Report  which  is 
on  file  under  Docket  No.  80N-0120.  In 
light  of  the  comments  and  information 
received  in  response  to  the  proposed 
rule,  members  of  FDA  and  ABC  again 
considered  the  merits  of  the  OCR 
system  compared  with  the  CODABAR'""" 
system.  The  review  reaffirmed  CCBBA's 
original  finding  that,  based  upon 
available  data,  the  OCR  system  has 
several  disadvantages  and  no  significant 
advantage  when  compared  with  the  use 
of  its  CODABAR™  system  in  a  blood- 
bank  setting.  Of  primary  concern  to 
FDA,  the  available  data  indicate  that 
OCR  symbols  have  a  higher  rate  of 
substitution  errors  (errors  related  to 
unidentified  misreads)  than 
CODABAR"*  symbols.  Because  such 
errors  may  not  be  identified,  a  labeling 
or  transfusion  error  may  result  FDA 
recognizes  that  the  technology 
surrounding  automated  data  processing 
is  rapidly  advancing  and  will  continue 
to  monitor  alternative  methods  of 
encodement.  FDA  will  consider  data  to 
support  a  change  to  the  OCR  system  or 
other  methodology  at  any  time.  If 
another  system  is  found  equal  or 
superior  to  the  current  system,  the 
Director,  Office  of  Biologies  Research 
and  Review,  may  approve  the  candidate 
symbol  as  an  alternative  method  of 
encoding  information  on  the  blood 
container  label. 

22.  One  comment  on  S  606.121(c)(13) 
stated  that  if  labels  containing  the 
encoded  Julian  date  were  misprinted  or 
misplaced,  it  would  take  30  to  45  days  to 
replace  labeling  containing  bar-codes, 
during  which  time  no  products  could  be 
labeled. 

FDA  disagrees  with  the  comment.  The 
expiration  date  is  not  an  encoded 
element  of  the  uniform  label  and  is 
written  in  the  form  of  the  day,  month, 
and  year  of  expiration.  Julian  dating,  the 
system  in  which  the  days  of  the  year  are 
nutmbered  sequentially  from  1  to  365, 
may  be  used  to  identify  the  collection 
date  of  the  blood  unit.  Use  of  the 
collection  date  is  optional  and,  when 
used,  may  be  presented  in  encoded  and 
printed  forms.  It  is  expected  that  those 
establishments  identifying  the  collection 
date  on  the  label  will  use  on-site  bar- 
code printing  equipment  to  print  the  bar- 
coded  label  upon  demand.  Accordingly, 
only  blank  collection  date  labels  need 
be  kept  in  stock  by  those  establishments 
choosing  to  use  this  labeling  element 
and  no  problems  in  maintaining  an 
adequate  labeling  inventory  should 
result. 

23.  Two  comments  on 

9  606.121(c)(13)(ii]  stated  that 
identification  of  the  type  of 


anticoagulant  should  not  be  required  on 
the  label  for  frozen  red  blood  cell 
products  because  the  final  product  will 
be  washed  and  the  anticoagulant 
effectively  removed. 

FDA  agrees  with  the  comments.  FDA 
is  revising  the  provision  in  the  final  rule 
to  indicate  that  it  applies  only  to 
unfrozen  red  blood  cell  products. 
Similarly,  FDA  is  revising  the 
applicability  of  §  60e.l21(e](2)(i)  in  the 
final  rule. 

24.  One  comment  on 

9  606.121(c)(13)(ii)  opposed  the  required 
inclusion  of  the  t^'pe  of  anticoagulant  on 
labels  for  Whole  Blood  and  Red  Blood 
Cells.  The  comment  stated  that  this 
provision  could  cause  problems  for 
blood  banks  using  more  than  one  type  of 
anticoagulant  The  comment  expressed 
the  opinion  that  because  the  type  of 
anticoagulant  used  does  not  affect  the 
safety  or  effectiveness  of  the  final 
products,  this  information  may  readily 
be  omitted.  As  an  alternative,  the 
comment  suggested  that  the  information 
circular  describe  the  anticoagulant 
solution  used  for  each  collected  product. 
FDA  disagrees  with  the  comment.  The 
type  of  anticoagulant  used  is  known  to 
affect  a  product's  physical  properties, 
such  as  stability,  and  may  influence 
decisions  as  to  what  blood  components 
should  be  prepared.  In  a  computerized 
system,  expiration  dates  are  set 
according  to  the  anticoagulant  and 
product  bar  code;  to  avoid  mislabeling, 
the  same  information  must  appear 
below  the  bar  code  in  eye-readable 
form.  Althoiigh  it  is  true  that 
establishments  using  more  than  one  type 
of  anticoagulant  will  need  to  retain 
product  labels  for  each  anticoagulant 
FDA  does  not  find  this  an  undue  burden 
when  necessary  to  assure  the  accurate 
identification  and  effective  use  of  the 
product.  Furthermore,  FDA  considers 
the  anticoagulant  to  be  an  active 
ingredient  of  a  blood  product.  In 
accordance  with  section  502(e)(1)(A)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  352(e)(1)(A)). 
information  concerning  each  active 
ingredient  must  be  provided  on  the 
container  label  of  a  drug  product 
Because  biological  products  are  also 
drugs  and  therefore  subject  to  the  act 
section  502(e)(l)(A]  requires  that  the 
labeling  for  Whole  Blood  and  Red  Blood 
Cells  include  the  type  of  anticoagulant 

25.  One  comment  on 

9  606.121(c)(13)(iii)  argued  that  requiring 
the  inclusion  of  the  collection  center 
identifier  on  the  label  will  cause  a 
serious  labeling  problem  for 
establishments  that  have  several 
collection  sites  and  one  centralized 
processing  facility,  all  under  a  single 
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establishment  license.  The  comment 
noted  that  a  properly  run  establishment 
will  have  internal  methods  to  determine 
the  collection  site  of  a  unit  of  blood  and 
only  the  identifier  for  the  licensed 
establishment  is  necessary  on  the  blood 
label. 

FDA  agrees  with  the  comment.  As 
stated  above  in  paragraph  6  of  this 
preamble,  an  establishment  with 
multiple  collection  sites  need  select  only 
one  registration  number,  pceferably  that 
of  the  primary  location,  for  inclusion  on 
the  container  label  in  eye-readable  form 
and.  optionally,  in  encoded  form  as  the 
collection  center  identifier. 
Establishments  with  multiple  locations 
but  using  only  one  registration  number 
on  the  label  must  have  appropriate 
internal  methods  for  determining  the 
specific  collection  site  of  a  unit  of  blood. 

26.  About  40  comments  on 
§  606.121(d)(3)  recommended  that  the 
color  coding  for  differentiating  ABO 
blood  groups  not  be  changed.  Many  of 
the  comments  ci^rgued  that  the  current 
color  codes  have  been  in  use  for  a 
number  of  years  and  to  change  them 
would  cause  confusion  and  possibly 
misidentification  of  the  blood  group. 
Further,  the  comments  said  that 
changing  the  color  codes  to  be 
consistent  with  the  colors  used  for  blood 
grouping  sera  is  unnecessary  because 
different  personnel  are  usually  involved 
in  handling  each  type  of  product  and  the 
discrepancy  in  color  codes  has  not 
caused  confusion  in  the  past.  Two 
comments  requested  clarification  of  the 
effective  date  for  the  change  in  color 
codes.  Many  of  the  comments  stated 
that  a  1-year  transition  period,  during 
which  color  coding  would  not  be 
permitted,  was  not  long  enough  to 
prevent  confusion  and  to  dispose  of  the 
more  stable  blood  components  labeled 
with  the  old  color  codes. 

FDA  agrees  with  the  comments.  FDA 
is  amending  5  606.121(d)(3)  in  the  fmal 
rule  to  prescribe  the  colors  for 
designating  the  ABO  blood  group  that 
are  in  current  use  and  were  formerly 
codified  under  {  640.7(d)(2).  FDA 
proposed  to  change  the  prescribed 
colors  designating  ABO  Blood  groups  in 
response  to  a  suggestion  by  CCBBA  that 
the  colors  be  changed  for  consistency 
with  those  prescribed  for  Blood 
Grouping  Sera  in  §  660.28(a)(1)  (21  CFR 
660.28(a)(1)).  Considering  the  number  of 
comments  opposing  the  proposed 
change  and  the  lack  of  supporting 
comments.  FDA  agrees  that  the  color 
scheme  should  not  be  changed  when  the 
current  scheme  has  functioned 
successfully  for  a  number  of  years. 
Because  the  existing  color  scheme  is 
being  retained,  FDA  is  deleting  in  the 


final  rule  the  provision  in  proposed 

S  606.121(d)(5)  for  the  effective  date  and 

transition  period. 

27.  Two  comments  on  S  606.121(d)(3) 
recommended  that  there  be  no  color 
scheme  for  identifying  ABO  groups  on 
the  label. 

FDA  disagrees  with  the  comments. 
The  agency  is  aware  that  some  persons 
involved  in  blood  banking  and  blood 
transfusion  do  not  support  the  use  of 
color  coding  in  designating  the  ABO 
group.  However,  many  estabUshments 
use  color  coding  so  that  persons  at  the 
transfusion  site  may  conveniently 
reaffirm,  even  from  a  distance,  that 
blood  of  the  correct  ABO  group  is  being 
used.  FDA  is  not  aware  of  any  data 
supporting  either  the  required  use  or 
prohibition  of  ABO  group  color  coding. 
Accordingly,  FDA  will  continue  to 
permit  the  optional  use  of  color  coding 
for  identifying  the  ABO  group  of  blood 
units. 

28.  One  comment  stated  that  it  was 
unclear  throughout  the  regulations 
whether  the  name  of  the  anticoagulant 
should  be  considered  as  part  of  the 
proper  name  of  the  product.  The 
comment  suggested  that,  because 
additional  new  anticoagulants  are 
continually  being  developed,  it  is 
unnecessary  to  list  the  anticoagulant 
names  under  S  606.121(e)(l)(ii). 
Accordingly,  the  comment  suggested 
that  §  606.121(e)(l)(ii)  be  revised  to  read: 
"The  name  of  the  anticoagulant  shall  be 
part  of  the  proper  name  of  the  product, 
immediately  preceding  the  term  'Whole 
Blood',  and  shall  be  expressed  as  set 
forth  in  the  order  approving  the  new 
anticoagulant." 

FDA  disagrees  with  the  comment.  The 
name  of  the  anticoagulant  is  considered 
a  modifier  of  the  proper  name.  FDA  is 
not  aware  of  any  regulation  that  implies 
that  the  anticoagulant  name  is  part  of 
the  proper  name  of  the  blood  product. 
FDA  believes  that  the  revision  to 
§  606.121(e)(l)(ii)  suggested  in  the 
comment  is  not  as  informative  as  the 
current  wording,  nor  would  it  have  the 
same  effect.  The  nomenclature  provided 
in  the  regulation  is  considerably  revised 
from  that  formerly  codified  in  labeling 
regulations  for  Whole  Blood  (Human) 
(21  CFR  640.7(b)(1)).  Therefore,  the 
suggested  wording  would  be  incorrect  as 
it  would  suggest  that  the  outdated 
names  for  anticoagulant  should  continue 
to  be  used.  FDA  does  recognize  that,  as 
proposed,  §  606.121(e](l)(ii)  would 
require  amendment  each  time  a  new 
anticoagulant  is  approved.  Accordingly. 
FDA  is  revising  the  final  rule  to  permit 
the  use  of  other  anticoagulant  names 
upon  the  approval  of  the  Director.  ORice 
of  Biologies  Research  and  Review. 


29.  Two  comments  on 

S  606.121(e)(l)(iii)  argued  that  there  is  no 
practical  value  for  placing  the  name  of 
an  antibody  on  a  Whole  Blood  container 
label.  Rather,  it  is  preferable  to  convert 
such  units  to  Red  Blood  Cells.  One  of  the 
comments  asked  whether  the  intent  of 
this  provision  is  to  label  the  names  of  all 
unexpected  antibodies  or  only  the 
significant  ones. 

FDA  disagrees  with  these  comments. 
Although  the  agency  agrees  that  often  it 
is  preferable  to  convert  units  of  whole 
blood  containing  unexpected  antilxxlies 
to  red  blood  cells,  there  are  occasions 
when  units  of  whole  blood  containing 
unexpected  antibodies  must  be 
transfused,  such  as  when  there  are 
shortages  of  compatible  blood  FDA 
believes  such  blood  may  safely  be 
transfused,  provided  the  blood  is  found 
compatible  with  that  of  the  recipient 
Accordingly,  the  blood  should  be 
labeled  with  any  antibodies  found  to  be 
present.  FDA  advises  that  the  provision 
requires  the  bsting  of  all  unexpected 
antibodies  found.  However,  FDA  has 
consistently  permitted  the  use  of  test 
methodology  that  can  greatly  minimize 
the  number  of  insignificant  antibodies 
detected.  All  unexpected  antibodies 
identified  should  be  hsted  so  that  those 
administering  the  blood  may  make  the 
determination  of  which  antibodies 
should  be  ignored  for  the  individual 
recipient.  In  the  October  31, 1980 
proposal  to  revise  the  additional 
standards  for  Whole  Blood,  FDA 
proposed  to  require  that  Whole  Blood 
from  previously  pregnant  or  transfused 
donors  be  tested  for  unexpected 
antibodies  by  a  method  that 
demonstrates  significant  alloantibodies. 
That  proposed  rule  has  been  withdrawn 
(48  FR  33494;  July  22, 1983).  But  FDA 
intends  to  repropose  this  requirement  by 
separate  rulemaking  procedures.  At 
present,  the  testing  of  blood  from 
previously  pregnant  or  transfused 
donors  for  imexpected  antibodies  is  not 
explicitly  required,  but  strongly 
recommended  by  FDA.  Any  unexpected 
antibodies  found  shall  be  listed  on  the 
container  label,  as  prescribed  in 
S  606.121  (e)(l)(ii),  (2){ii),  and  (4), 

30.  One  comment  on  S  606.121 
(e)(l)(iii]  and  (2)(ii)  asked  that  the  use  of 
a  special  label  or  tie-tag  be  permitted  for 
identifying  unexpected  antibodies.  The 
comment  noted  that  the  number  of  units 
of  blood  that  will  have  significant 
antibodies  will  be  very  small  and  tie- 
tags  are  less  expensive,  easier  to  apply, 
and  easier  to  write'bn. 

FDA  accepts  the  comment.  FDA 
supports  the  concept'  developed  by 
CCBBA  and  endorsed  by  the  major 
blood  banking  organizations,  that 
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standardized  (uniform)  container 
labeling  should  be  used  by  blood  banks 
for  identifying  all  information.  But  the 
agency  recognizes  that  for  some 
establishments,  especially  those 
collecting  and  labeling  a  small  number 
of  units  of  blood  each  year,  the  use  of 
tie-tags  for  specialized  information  may 
be  more  economical.  Accordingly,  FDA 
is  amending  the  final  rule  by  adding 
S  606.121(i]  to  permit  the  optional  use  of 
tie-tags  for  identifying  unexpected 
antibodies.  Provisions  in  proposed 
S  606.121  (h)(1)  and  (i)(2)  that  permit  the 
use  of  tie-tags  for  conveying  required 
information  for  blood  shipped  in  an 
emergency  and  blood  intended  for 
autologous  infusion  are  also  combined 
under  new  S  606.121  (j). 

31.  One  comment  on  S  606.121(e)(3) 
stated  that  the  provision  implies  that 
Platelets  may  be  prepared  in  an  open 
system;  the  comment  asked  that  this 
provision  be  clarified. 

FDA  disagrees  with  the  comment. 
Section  606.121(e)(3]  does  not  permit  the 
preparation  of  Platelets  in  an  open 
system.  The  proposed  rule  listed  the 
products,  including  Platelets  and 
products  prepared  in  an  open  system, 
that  must  have  the  hour,  day,  month, 
and  year  of  expiration  on  the  container 
label.  The  provision  only  pertains  to 
expiration  dating  and  does  not  imply 
that  Platelets  may  be  prepared  in  an 
open  system. 

32.  One  comment  on  S  606.121(e)(5) 
noted  that  the  term  "recovered  plasma" 
is  not  defined  in  the  regulations.  The 
comment  recommended  that  an  ofHcial 
deHnition  be  included.  Another 
comment  contended  that  "recovered 
plasma"  is  not  a  proper  name  and  it 
should  be  changed  to  "Salvaged  Source 
Plasma." 

FDA  disagrees  with  the  comments. 
Recovered  plasma  is  plasma  obtained  as 
a  byproduct  of  component  preparation 
or  recovered  from  outdated  units  of 
blood.  Recovered  plasma  is  used  as  a 
source  material  for  a  variety  of 
injectable  and  noninjectable  biological 
products.  FDA  routinely  assigns  a 
proper  name  to  each  licensed  biological 
product.  (See  the  definition  of  "proper 
name"  under  S  600.3(k)  (21  CFR 
600.3(k)).)  (Because  recovered  plasma  is 
not  a  licensed  biologic,  FDA  sees  no 
need  to  formally  define  the  product  or 
assign  a  proper  name.  "Recovered 
plasma"  is  the  name  adopted  by  the 
majority  of  the  industry  for  identifying 
this  material,  and  the  regulations  are 
worded  consistently.  Source  Plasma 
Salvaged  is  a  specific  licensed  product 
prepared  only  by  pheresis;  therefore, 
assigning  the  name  "Salvaged  Source 
Plasma"  to  an  unlicensed  product  would 
be  confusing. 


33.  One  comment  addressed 

S  606.121(e)(5),  which  prescribes  three 
labeling  requirements  for  the  labels  of 
recovered  plasma.  The  comment  stated 
that  further  definition  is  required  to 
determine  the  circumstances  under 
which  each  of  the  three  labeling 
provisions  would  apply. 

FDA  believes  the  regulation  is 
adequately  clear  to  those  facilities 
affected  by  its  provisions;  however,  for 
the  information  of  the  reader,  the 
circumstances  for  use  of  each  labeling 
statement  are  explained  below. 

a.  Section  605.121(e)(5)(i).  This 
provision  requires  that  all  recovered 
plasma  container  labels  include  the  date 
of  collection  of  the  oldest  material  in  the 
container.  The  oldest  material  in  the 
container  is  that  prepared  from  whole 
blood  collected  on  the  earliest  date. 

b.  Section  606.121(e)(5)(ii).  Although 
recovered  plasma  may  not  be  used  for 
transfusion,  it  may  serve  as  a  source 
m.aterial  for  a  variety  of  licensed  and 
unlicensed  biological  products.  Section 
606.121(e)(5)(ii)  prescribes  labeling  for 
such  usage.  Recovered  plasma  intended 
for  use  in  manufacturing  injectable 
products  must  be  labeled  with  the 
statement  "Caution:  i  :  r  Manufacturing 
Use  Only."  Recovered  plasma  intended 
for  use  in  manufacturing  noninjectable 
products  must  be  labeled  "Caution:  For 
Use  in  Manufactiunng  Noninjectable 
Products  Only." 

c.  Section  606.121(e)(5)(iii).  This 
provision  governs  the  use  of  recovered 
plasma  that  does  not  meet  the 
requirements  for  use  in  licensable 
products.  Recovered  plasma  can  only  be 
used  in  manufacturing  a  licensable 
product  if  plasma  is  in  "short  supply" 
and  the  recovered  plasma  is  shipped 
under  a  "short  supply  agreement"  as 
required  by  S  601.22.  Section 
606.121(e)(5)(iii)  requires  that  plasma  not 
shipped  under  a  "short  supply 
agreement"  and  therefore  not  usable  in 

a  licensed  biological  product  be  labeled 
"Not  For  Use  in  Products  Subject  to 
Licensure  Under  Section  351  of  the 
Public  Health  Service  Act." 

34.  One  comment  recommended  that 
the  requirements  of  S  606.121(f).  which 
requires  that  blood  and  blood 
components  unsuitable  for  transfusion 
be  labeled  "NOT  FOR  TRANSFUSION", 
apply  only  if  the  product  is  not  labeled 
according  to  §606.1 21(e) (5) (ii)  for 
noninjectable  use  only. 

FDA  agrees  with  the  comment. 
Recovered  plasma  labeled  in 
accordance  with  9  606.121(e)(5)  would 
contain  the  statement  "Caution:  For 
Manufacturing  Use  Only"  or  "Caution: 
For  Use  in  Manufacturing  Noninjectable 
Products  Only,"  and  thus  would  not 
need  to  be  labeled  "Not  For 


Transfusion."  FDA  has  therefore 
modified  S  606.121(0  to  provide  that  it 
does  not  apply  to  recovered  plasma 
labeled  in  accordance  with 
S  606.121(e)(5). 

35.  One  conunent  noted  that  no 
mention  is  made  in  the  regulations  of  the 
use  of  a  biohazard  label  for  units  of 
blood  which  are  not  intended  for  further 
manufacturing.  The  comment  asked 
whether  this  omission  meant  that  a 
biohazard  label  should  not  be  used. 

The  use  of  a  biohazard  label  is 
optional.  A  biohazard  label  is  commonly 
used  to  identify  contaminated  units  or 
units  of  blood  known  to  be  positive  for 
an  infectious  agent,  such  as  HBsAg.  A 
recommended.biohazard  label  is 
included  in  the  guideline.  The  labeling 
regulations  do  not  require  the  use  of  a 
biohazard  label,  although  FDA 
encourages  its  use.  FDA  does  require 
that  contaminated  units  and  HBsAg 
positive  units  not  intended  for  further 
manufacture  be  segregated  from 
transfusable  units  of  blood  and  properly 
disposed  of  by  autoclaving  or 
incineration. 

36.  One  comment  on  S  606.121(g) 
recommended  that  the  labeling 
provisions  for  blood  and  blood 
components  positive  for  HBsAg  and 
intended  for  further  manufacturing  use 
be  clariHed  beyond  simply  referencing 
S  610.40  (21  CFR  610.40). 

FDA  accepts  the  conunent.  Section 
610.40  includes  not  only  provisions  for 
the  proper  labeling  of  HBsAg  positive 
units  but  also  requirements  for  testing 
the  blood,  conditions  for  the  use  of 
HBsAg  positive  units,  and  procedures 
for  notifying  the  agency  of  the  shipment 
of  HBsAg  positive  blood.  These 
requirements  are  necessary  because 
HBsAg  positive  blood  is  a  highly 
infectious  agent  and  any  person  who 
comes  into  contact  with  the  blood,  due 
to  mishandling  or  misuse  of  the  blood, 
may  contract  hepatitis.  Because  of  the 
importance  of  these  requirements,  the 
agency  cautions  that  they  should  be 
viewed  and  understood  as  a  unit. 
However,  FDA  agrees  that  an  important 
objective  of  this  rulemaking  is  to 
incorporate  all  requirements  for  the 
labeling  of  blood  and  blood  components 
into  one  set  of  regulations.  Accordingly, 
FDA  is  amending  S  606."  21(g)  in  the 
final  rule  to  reiterate  the  labeling 
requirements  specified  in  §  610.40 
applicable  to  HBsAg  reactive  blood  and 
blood  components. 

37.  One  comment  on  proposed 
§  606.121(h)(1)  (combined  into 

§  606.121(j)  in  the  final  rule)  objected  to 
the  use  of  the  term  "tie-tag."  The 
comment  contended  that  this  term 
implies  that  the  only  acceptable  means 
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of  attaching  a  tag  to  the  container  is  by 
use  of  a  string  and  that  other  better 
means  of  making  the  attachment  are 
available. 

FDA  disagrees  with  the  comment.  The 
term  "tie-tag"  in  these  regulations  is 
genetically  descriptive  and  does  not 
imply  any  requirements  relative  to  the 
means  of  attachment  of  the  tag.  Various 
plastic  ties,  similar  to  those  used  to 
attach  price-tags  to  clothing  articles,  are 
used  routinely.  The  agency  cautions  that 
the  means  of  attachment  should  not 
pierce  the  blood  container  and  should 
ensure  continuous  attachment  under 
normal  conditions  of  use. 

38.  One  comment  on  proposed 

§  606.121  (h)(1)  and  (i)(l)  (combined  into 
§  606.121(j)  in  the  final  rule)  asked  why 
use  of  a  tie-tag  is  allowed  considering 
that  special  labels  are  available  that  can 
be  securely  attached  to  the  container. 
The  comment  contended  that  the  use  of 
a  tie-tag  appears  to  compromise  the 
special  label  concept. 

While  the  agency  agrees  that  the  use 
of  special  labels  is  preferable,  FDA  does 
not  intend  to  prohibit  the  use  of  tie-tags 
for  conveying  specialized  information. 
Many  establishments  have  been  using 
tie-tags  successfully  for  a  considerable 
time  to  convey  information  that  is 
needed  infrequently  or  for  information 
that  may  later  be  removed.  Because  of 
the  anticipated  infrequent  use  of  tie- 
tags,  FDA  believes  that  the  concept  of 
providing  all  information  on  a  uniform 
label  to  encourage  the  free  exchange  of 
blood  is  not  compromised.  The  agency 
will  continue  to  encourage  the  use  of 
special  labels  by  providing  instructions 
for  the  content  and  format  of  special 
labels  in  the  guideline. 

39.  One  comment  on  proposed 

§  606.121(h)(2)  contended  that  it  would 
be  advantageous  to  label  blood  intended 
for  emergency  release  with  the  name  of 
the  intended  recipient. 

FDA  agrees  with  the  comment. 
Although  the  agency  recommends  that 
the  name  of  the  intended  recipient 
should  be  omitted  on  the  special  label  or 
tie-tag  for  emergency  blood  in  most 
situations,  FDA  is  deleting  from  the  final 
regulations  the  requirement  that  the 
intended  recipient's  name  be  omitted 
from  the  label.  Blood  is  labeled  for 
emergency  use  when,  because  of  the 
immediate  need  for  the  blood,  one  or 
more  of  the  required  tests  on  the  blood 
cannot  be  completed  before  transfusion. 
When  the  crisis  has  passed,  a  unit  of 
incompletely  tested  blood  is  less  likely 
to  be  transfused  if  the  intended 
recipient's  name  is  not  on  the  label.  In 
addition,  the  attending  clinician 
administering  the  blood  is  more  likely  to 
examine  thoroughly  the  emergency 
blood  label  and  identify  what  tests  have 


not  yet  been  completed  and  what  extra 
precautions  should  be  taken.  However, 
FDA  agrees  there  are  some 
circumstances,  such  as  when  several 
patients  are  to  receive  emergency- 
released  blood  simultaneously,  for 
which  the  inclusion  of  the  recipient's 
name  on  the  label  may  be  appropriate. 

40.  One  comment  on  9  606.121(i) 
stated  that  to  ensure  safe  transfusions  to 
patients  receiving  autologous  units  of 
blood  (blood  intended  to  be  returned  to 
the  original  donor  by  infusion), 
designation  of  the  ABO  and  Rhe(D) 
blood  group  may  provide  an  additional 
precaution. 

FDA  believes  that  the  regulations 
adequately  respond  to  the  comment 
Section  606.121(i)(l)  requires  the 
identification  of  the  patient  on  the 
special  label  for  autologous  blood,  and 
the  blood  group  of  the  patient  may  be 
used  as  part  of  that  identiRcation.  FDA 
does  not  require  the  identification  of  the 
blood  group  on  the  label  of  autologous 
blood  because  blood  returned  to  the 
original  donor  is  assuredly  blood  group 
compatible.  On  the  uniform  label,  the 
usual  blood  grouping  label  is  not 
attached  to  blood  intended  for 
autologous  purposes,  thereby  assuring 
that  the  autologous  blood  is  not 
mistaken  for  blood  intended  for  routine 
homologous  transfusion  purposes. 

41.  One  commeht  en  proposed 
S  606.121(i)(l)(ii)  (redesignated  as 

§  606.121(i)(2)  in  die  final  rule)  argued 
that  the  date  of  donation  is  not  valuable 
information  on  the  label  of  a  product  for 
autologous  transfusion  and  only  the 
expiration  date  should  be  required  on 
the  label. 

FDA  disagrees  with  the  comment 
Usually  blood  is  collected  for  autologous 
purposes  when  it  is  difflcult  or 
impossible  to  obtain  suitable  blood  from 
homologous  sources  for  transfusing  a 
certain  patient,  for  example,  when  the 
patient  has  a  rare  blood  type.  Because  of 
limitations  both  on  the  amount  of  blood 
that  can  be  collected  from  a  patient  and 
the  collection  frequency  restrict  the 
amount  of  fresh  autologous  blood 
available,  it  is  occasionally  necessary  to 
transfuse  autologous  blood  that  may 
have  marginally  exceeded  its  expiration 
date.  Also,  to  assure  an  adequate  supply 
of  fresh  blood  at  the  time  it  is  needed,  it 
is  a  recognized  practice  for  the  attending 
physician  to  reinfuse  the  oldest  unit  of 
autologously  collected  blood  into  the 
patient  at  the  same  time  that  two  fresh 
units  are  collected.  In  either  of  the 
situations  cited  above,  it  is  the  age  of 
the  blood  that  is  of  the  utmost 
importance,  and  this  information  is  best 
conveyed  by  showing  the  date  of 
collection  on  the  label.  Accordingly,  the 
agency  concludes  that  the  date  of 


collection  is  required  on  the  label  of 
autologous  blood  and  the  final  nde  so 
provides. 

42.  Two  comments  asked  that 
proposed  S  606.121(i)(2)  ($  eoe.l21(i)(5) 
in  the  final  rule)  be  revised  to  provide 
for  the  overlabeling  or  obliteration  of 
special  labels  because  it  is  often  difficult 
to  remove  a  well-adhered  tape  label 

FDA  agrees  with  the  comment  The 
agency  considers  overlabeling  or 
obliteration  (inking  over  a  label 
statement)  to  be  equivalent  to  removal 
of  the  label.  For  clarity,  FDA  is  revising 
the  regulation  in  the  &ial  rule  to  provide 
that  the  special  label  for  blood  intended 
for  autologous  purposes  shall  be 
removed  or  otherwise  obscured  if  the 
unit  is  issued  for  homologous 
transfusion. 

43.  One  comment  recommended  diat 
the  following  statements  be  required  on 
the  label  of  all  transfusable  blood 
products:  "Do  Not  Add  Medication  To 
This  Blood";  "Infuse  Through  A  Filter": 
"Do  Not  Warm  Except  By  Specifically 
Authorized  Procedures";  and  "Infuse 
Immediately;  Do  Not  Store  Outside  Of 
The  Blood  Bank.  Return  Any  Unused 
Portion  To  The  Blood  Bank 
Immediately".  The  comment  contended 
that  these  labeling  statements  would 
help  inform  relatively  untrained  and 
unsupervised  personnel  who 
occasionally  administer  blood  products, 
thereby  avoiding  some  potential 
transfusion  errors.  Another  comment 
stated  that  while  cautions  on  a  label 
may  be  disregarded  or  unread, 
statements  on  the  label  do  have  greatn' 
immediacy  and  are  more  likely  to  be 
read  than  those  in  a  circular.  This 
comment  suggested  no  specific 
information  for  inclusion  on  the  label. 

FDA  disagrees  with  the  comments. 
One  of  the  purposes  of  CCBBA's  review 
of  blood  labeling  and  the  proposed  rules 
was  to  delete  from  the  blood  container 
label  information  that  is  not  essential 
for  the  proper  processing  and 
administration  of  the  product  FDA 
considers  the  suggested  label  statements 
in  the  comment  to  be  educational  and 
therefore  unnecessary  for  adequately 
trained  personnel.  The  agency  believes 
that  brief  statements  on  the  container 
label  are  inadequate  for  educating 
untrained  personnel.  Furthermore, 
untrained  and  unsupervised  personnel 
should  not  be  given  the  responsibility 
for  administering  blood  and  blood 
products.  Persons  administering  blood 
should  be  properly  trained  and 
supervised  and  should  be  working  under 
written  standaixl  operating  procedures. 
FDA  believes  that  the  Information  given 
in  the  comment  is  better  understood 
when  given  in  the  blood  establishment's 
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training  program  by  the  trainee's 
supervisor.  The  written  standard 
operating  procedures  and  instruction 
circular  can  then  serve  to  remind 
personnel  of  these  procedures.  FDA  also 
disagrees  with  the  comment  that  the 
instruction  circular  is  unread.  While  it  is 
often  unnecessary  to  consult  the 
instruction  circular  during  the  routine 
operation  of  a  transfusion  service,  the 
circular  is  useful  in  providing  necessary 
information  when  a  question  arises 
concerning  characteristics  of  a  blood 
product  or  its  proper  administration. 

44.  One  comment  suggested  that  the 
agency  issue  the  labeling  requirements 
as  tentative  final  regulations  and 
simultaneously  issue  a  new  draft 
guideline  (presumably  for  further 
comment).  At  that  time  the  agency  could 
encourage  voluntary  compliance  with 
either  the  tentative  final  regulations  or 
the  guideline.  Subsequently,  when  final 
regulations  and  a  final  guideline  are 
issued,  establishments  could  continue  to 
use  labeling  in  compliance  with  the 
tentative  final  regulations  or  draft 
guideline  until  depleted.  The  comment 
contended  that  this  means  of 
implementation  would  allow  for 
inconsistencies  and  questions  to  be 
resolved  while  holding  down  health  care 
costs. 

FDA  believes  that  the  procedures 
being  used  by  the  agency  to  promulgate 
its  labeling  regulations  and  make 
available  its  guidelines  are  consistent 
with  the  intent  of  the  comment.  By 
permitting  the  voluntary  use  of  the 
uniform  label  since  October  1980  when 
these  labeling  regulations  were 
proposed  and  the  draft  guideline  was 
made  available,  FDA  effectively 
instituted  a  trial  period.  Only  minor 
discrepancies  between  the  proposed 
rule  and  the  guideline  were  foimd  during 
the  trial  period,  and  any  discrepancies 
have  been  corrected. 

45.  One  comment  on  S  60e.l22(c) 
objected  to  the  required  labeling 
statement  "Do  not  add  medications" 
because  the  addition  of  0.9  percent 
Sodium  Chloride  Injection  IJ.SJ*.  may  be 
considered  addition  of  a  medication  and 
yet  may  be  appropriate. 

FDA  disagrees  with  the  comment 
While  0.9  percent  Sodium  Chloride 
Injection  CSJ*.  may  be  construed  to  be 
a  medication  in  the  broadest  sense  of 
the  term,  FDA  believes  that  the 
statement  "Do  not  add  medications" 
will  not  cause  misunderstanding.  The 
addition  of  0.9  percent  Sodium  Chloride 
Injection  U.S.P.  would  be  appropriate 
only  for  certain  blood  components  and 
when  its  addition  is  appropriate  its  use 
is  noted  only  in  the  sections  of  the 
instruction  circular  discussing  the 
applicable  blood  components. 


46.  Two  comments  on  S  606.122(d) 
requested  that  the  term  "known 
sensitizing  substances"  be  further 
defined.  One  of  the  comments  asked   r 
whether  such  substances  include  protein 
and  cellular  antigens,  allergens,  and     ^ 
drugs,  or  some  other  substances. 

The  provision  was  intended  to  apply 
to  substances  that  may  be  used  in  the 
processing  of  certain  blood  components, 
such  as  hydroxyethyl  starch,  that  are 
known  to  be  potentially  sensitizing.  FDA 
has  reconsidered  this  provision  and 
finds  that  it  is  unclear,  applies  to  only  a 
few  substances,  and  it  overlaps 
proposed  9  606.122(h].  which  would 
require  the  naming  of  any  additives  that 
still  may  be  present  in  the  product. 
Accordingly,  in  the  final  rule  FDA  is 
removing  i  606.122(d)  and  redesignating 
paragraphs  (e)  through  (o)  as  (d)  through 
(n).  respectively.  Despite  the  deletion  of 
this  paragraph,  FDA  advises  that  the 
instruction  circular  must  continue  to 
note,  when  applicable,  that  a  particular 
additive  may  be  potentially  sensitizing. 

47.  Two  conmients  noted  that 

§  606.122(f)  (redesignated  as  S  606.122(e) 
in  the  final  rule)  requires  a  statement  in 
the  labeling  instruction  circular 
concerning  the  serologic  test  for  syphilis 
while  this  statement  is  not  in  the 
example  labeling  included  in  the 
guideline. 

A  statement  concerning  the  serologic 
test  for  syphilis  is  required  in  the 
instruction  circular.  The  curreht 
American  Association  of  Blood  Banks/ 
American  Red  Cross  instruction  circular 
states  "serologic  test  for  syphilis  may 
also  have  been  performed,  as  required, 
and  found  to  be  negative."  FDA  finds 
that  this  wording  complies  with 
S  606.122(e). 

48.  One  comment  objected  to  the 
labeling  statement  required  under 
proposed  §  606.122(k).  Proposed 

S  606.122(k)  would  have  required  that 
the  instruction  circular  contain  a 
statement  that  Whole  Blood  Platelets 
and/or  Cryoprecipitate  Removed  should 
not  be  used  for  patients  requiring,  as 
applicable,  platelets  or  antihemophilic 
factor.  The  comment  stated  that 
administration  of  Whole  Blood  Platelets 
and/ or  Cryoprecipitate  Removed  to 
patients  reqtiiring  platelets  or 
antihemophilic  factor  would  be 
permitted  if  the  product  is  not  intended 
as  a  source  of  platelets  or 
antihemophilic  factor.  The  comment 
noted  that  the  labeling  requirement  does 
not  apply  to  older  units  of  Whole  Blood 
which  would  also  be  deficient  in 
functional  platelets  and  AHF. 

FDA  agrees  with  the  comment 
Accordingly.  FDA  is  deleting  proposed 
S  606.122(k)  in  the  final  rule.  FDA  also 
advises  that,  as  announced  in  the 


"Changes  in  Proper  Names"  final  rule, 
the  proper  name  of  a  product  where  the 
cryoprecipitate  has  been  removed  shall 
be  "Whole  Blood  Cryoprecipitate 
Ren^pved"  and  the  removal  of  platelets 
need  not  be  noted  on  the  label. 

49.  Four  comments  on  i  606.122(1)(1) 
(redesignated  as  S  606.122(k)(l)  in  the 
final  rule)  recommended  that  the 
labeling  suggest,  but  not  require,  the  use 
of  a  suitable  plasma  volume  expander  if 
red  blood  cells  are  substituted  for  whole 
blood.  The  comments  also  noted  that  the 
use  of  a  volume  expander  is  proper  only 
if  additional  volume  is  immediately 
necessary  and  that  this  is  a  decision  that 
should  be  made  by  the  attending 
physician.  The  comments  noted  that  the 
provision  incorrectly  implies  that  the 
plasma  volume  expander  should  be 
added  directly  to  the  Red  Blood  Cells,  a 
procedure  that  is  contrary  to  currently 
accepted  practice  and  to  the  labeling 
caution  not  to  add  medications.  Three  of 
the  comments  suggested  that  the 
labeling  statements  in  proposed 
S  806.122(c).  (1)(1),  and  (i)(2)  be 
combined  to  read:  "Instructions  not  to 
add  medication  to  a  unit  of  red  blood 
cells  except  0.9  percent  Sodium  Chloride 
Injection  USP  when  indicated. 
Additional  plasma  volume  expanders 
may  be  administered  separately  if 
necessary." 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  comments.  In  the  case  of  a 
massive  transfusion,  where  the  blood's 
oxygen  carrying  capacity  must  be 
restored  and  the  patient  must  be  treated 
for  extreme  hypovolemia.  Whole  Blood 
is  the  indicated  product.  In  such  cases. 
Red  Blood  Cells  may  be  substituted,  but 
suitable  plasma  volume  expanders 
should  be  administered  concurrently. 
Although  it  is  ultimately  the  attending 
physician's  decision  as  to  what  blood 
products  should  be  administered,  the 
product's  labeling  instruction  circular 
must  provide  adequate  instructions  for 
the  use  of  the  product.  The  instructions 
should  include  information  about  other 
forms  of  therapy,  such  as  the 
administration  of  suitable  plasma 
volume  expanders,  that  may  be 
necessary  concurrent  with  the 
administration  of  the  product.  However. 
FDA  agrees  that  the  proposed  labeling 
statement  incorrectly  implies  that  the 
plasma  volume  expander  should  be 
added  directly  to  the  Red  Blood  Cells. 
Accordingly.  FDA  is  amending 
S  606.122(k](l]  in  the  final  rule  to  clarify 
that  the  instructions  apply  only  when 
Whole  Blood  is  the  indicated  product 
and  that  plasma  volume  e.x panders 
should  be  administered  concurrently. 
FDA  sees  no  benefit  in  combining  the 
labeling  provisions  cited  in  the 
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comment.  For  clarity,  each  labeling 
provision  is  listed  in  the  regulations 
separately.  However,  such  required 
information  may  be  associated  together 
in  the  instruction  circular. 

50.  One  comment  on  S  606.122(1)(2) 
(redesignated  as  §  606.122(k)(2)  in  the 
final  rule)  recommended  that  a 
statement  warning  that  only  saline 
should  be  added  to  red  blood  cell 
products  should  replace  the  warning  not 
to  add  Lactated  Ringer's  Injection 
(U.S.P.)  solution.  The  comment  stated 
that  it  is  obvious  that  a  strong  sucrose 
solution  should  not  be  added  to  blood 
components,  and  therefore  the  labeling 
provision  is  unnecessary. 

FDA  disagrees  with  the  comment. 
FDA  concludes  that  the  warning  against 
the  addition  of  Lactated  Ringer's 
Injection  (U.S.P.)  solution  remains 
appropriate.  FDA  acknowledges  that 
most  persons  administering  blood  are 
aware  that  such  a  solution  should  not  be 
added  to  a  blood  product.  This  is 
especially  true  for  Lactated  Ringer's 
Injection,  which  contains  calcium  and 
interferes  with  the  function  of  the 
anticoagulant.  Unfortunately,  FDA  is 
aware  of  several  instances  in  which 
transfusion  of  a  blood  product  with 
Lactated  Ringer's  Injection  added  was 
attempted.  To  lessen  the  chance  of  a 
recurrence  of  this  error,  FDA  is  requiring 
a  specific  warning  in  the  instruction 
circular. 

51.  One  comment  on  §  606.122(m)(l) 
(redesignated  as  §  605.122(1)(1)  in  the 
final  rule)  recommended  that  the 
provision  be  corrected  editorially  to 
read:  "The  approximate  volume  of 
plasma  from  which  the  platelets  were 
prepared." 

FDA  agrees  and  §  601.122(1)(1}  is 
amended  in  the  final  rule  as 
recommended  by  the  comment. 

52.  One  comment  on  §  606.122(m)(l) 
(redesignated  as  §  606.122(1)(1)  in  the 
final  rule)  asked  whether  the  volume  of 
plasma  should  be  stated  in  the  labeling 
for  platelets  obtained  from  single  units 
and  for  pooled  platelets. 

FDA  advises  that  the  volume  of 
plasma  from  which  the  product  was 
prepared  is  required  only  in  the  labeling 
for  single  units  of  platelets.  The 
provision  is  clarified  in  the  final  rule 
accordingly. 

53.  One  comment  on  §  606.122(m)(2) 
(redesignated  as  §  606.122(1)(2)  in  the 
final  rule)  noted  that  the  American 
Association  of  Blood  Banks  (AABB) 
Standards  Committee  currently  permits 
the  use  of  platelets  6  hours  after  entering 
the  container  or  pooling.  The  comment 
recommended  that,  because  of  the 
absence  of  data  contradicting  the 
recommendation,  the  regulations  should 
be  revised  consistently.  A  comment  on 


§  606.122(n)(3)  (redesignated  as 
§  606.122(m)(3)  in  the  final  rule) 
recommended  that  the  provision  be 
revised  consistent  with  the  current 
AABB  standard  that  permits  the  storage 
of  thawed  plasma  at  1  to  6  *C  for  a 
maximum  of  24  hours  before  transfusion. 
Two  comments  on  §  606.122(o)(5) 
(redesignated  as  S  606.122(n)(5)  in  the 
final  rule)  noted  that  the  AABB 
Standards  Committee  currently  permits 
the  use  of  Cryoprecipitated  AHF  6  hours 
after  entering  the  container  or  pooling. 
The  comments  recommended  that 
because  of  the  absence  of  data 
contradicting  the  AABB 
recommendation,  the  regulation  should 
be  revised  consistently. 

FDA  cannot  accept  these 
recommendations  at  this  time.  Proposed 
§§606.122  (m)(2),  (n)(3),  and  (o)(5) 
(redesignated  as  §§  606.122  (1)(2),  (m)(3), 
and  (n)(5)  in  the  final  rule)  are  labeling 
requirements  formerly  codified  in 
§§  640.26(k),  640.35(1),  and  640.57(1). 
respectively.  FDA  is  unaware  of 
convincing  data  supporting  the  changes 
recommended  by  the  comments.  The 
agency  believes  that  these  changes 
could  affect  the  safety  and  effectiveness 
of  the  products  and  that  the  changes 
recommended  should  not  be 
implemented  without  notice  and 
comment  rulemaking  procedures. 
Further,  as  part  of  FDA's  retrospective 
review  of  regulations  that  is  required  by 
E.0. 12291  and  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354),  FDA  now  is 
reviewing  its  regulations  for  blood  and 
blood  products.  During  its  review  of 
these  regulations,  FDA  will  consider  the 
differences  between  its  regulations  and 
the  standards  issued  by  AABB.  If  FDA 
believes  that  the  changes  recommended 
by  the  comments  have  merit,  FDA  will 
include  the  changes  in  its  proposed  rule 
to  be  issued  as  part  of  FDA's 
retrospective  review  of  the  blood 
regulations.  Interested  persons  will  be 
offered  an  opportunity  to  submit 
comments,  data,  and  other  information 
at  that  time. 

54.  One  comment  suggested  that  a 
new  labeling  requirement  for  platelets 
be  included  under  S  606.122(m) 
(redesignated  as  §  606.122(1)  in  the  final 
rule)  to  read:  "Good  patient 
management  requires  monitoring 
treatment  responses  to  Platelets  by 
periodic  posttransfusion  platelet 
counts."  This  statement  parallels  a 
similar  statement  for  Cryoprecipitated 
AHF  required  under  §  606.122(n)(8). 

FDA  disagrees  with  the  comment.  It  is 
always  a  sound  medical  practice  to 
monitor  a  patient's  response  when 
undergoing  an  intensive  form  of  therapy, 
such  as  a  blood  or  blood  component 
transfusion.  When  the  monitoring  of  a 


patient  by  specific  methodology  has 
been  found  by  scientific  consensus  to  be 
necessary  for  assuring  the  effective  use 
of  a  product,  FDA  believes  such 
information  should  be  included  in  the 
product  labeling.  FDA  is  not  aware  of  a 
consensus  as  to  the  most  appropriate 
means  of  monitoring  a  patient's 
response  to  Platelet  transfusion.  For 
example,  monitoring  may  be 
accomplished  by  platelet  count,  testing 
the  clotting  function  of  the  blood,  or  by 
observing  the  patient  for  reduced 
bleeding.  Because  a  variety  of  means  of 
monitoring  the  patient  are  acceptable. 
FDA  wrill  not  require  that  the  labeling 
recommend  any  specific  means  for 
monitoring  a  patient's  progress  after 
Platelet  transfusion. 

55.  One  comment  on  {  606.122(o)(l) 
(redesignated  as  S  606.122(n)(l)  in  die 
final  rule)  stated  the  potency  of 
Cryoprecipitated  AHF  should  be 
expressed  as  International  Units  of 
antihemophilic  factor. 

FDA  agrees  with  the  comment.  The 
only  potency  unit  currently  established 
for  measuring  antihemophilic  factor  is 
obtained  by  measurement  against  the 
international  standard  (or  against  a 
standard  that  has  been  compared  with 
the  international  standard).  FDA  is 
amending  §  606.122(n)(l)  in  the  final  rule 
accordingly. 

56.  One  comment  on  §  606.122(o)(2) 
(redesignated  as  S  606.122(n)(2)  in  the 
final  rule)  asked  whether  the  provision 
is  an  indirect  requirement  to  assay 
Cryoprecipitated  AHF  for  fibrinogen. 

The  provision  does  not  require,  either 
directly  or  indirecdy,  the  testing  of 
Cryoprecipitated  AHF  for  its  fibrinogen 
content.  Cryoprecipitated  AHF  is 
occasionally  used  to  treat  the 
hypofibrinogenemic  patient:  therefore, 
an  approximation  of  the  product's 
fibrinogen  content  should  be  included  in 
the  instruction  circular.  As  an  option, 
the  instruction  circular  may  include  the 
statement,  "Usually  contains  at  least  150 
mg  of  fibrinogen."  The  agency  has  found 
through  a  review  of  assays  of  a 
representative  number  of  units  that 
Cryoprecipitated  AHF  usually  contains 
at  least  150  milligrams  of  fibrinogen.  No 
additional  testing  is  required  by 
manufacturers  to  verify  this  value. 
Recognizing  that  a  manufacturer  may 
want  to  present  a  more  precise  value  in 
the  labeling,  the  regulations  offer  the 
option  to  the  mani^acturer  of 
determining  the  average  fibrinogen 
content  of  its  Crjoprecipitated  AHF 
through  the  assay  of  a  representative 
number  of  units  and  including  the 
determined  value  in  the  instruction 
circular.  In  the  final  rule,  FDA  is  revising 
§  606.122(n)(2)  for  clarity. 
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57.  One  comment  on  §  606.122(o)(4) 
(redesignated  as  $  606.122(n)(4)  in  the 
final  rule)  stated  that  15  minutes  should 
be  the  maximum  time  for  thawing 
Cryoprecipitated  AHF  at  37  'C  Two 
comments  stated  that  there  is  no 
evidence  that  Cryoprecipitated  AHF 
must  be  thawed  for  no  more  or  less  than 
15  minutes,  and  the  regulation  should  be 
revised  accordingly. 

FDA  agrees  that  15  minutes  should  be 
the  maximum  time  for  thawing 
Cryoprecipitated  AHF.  The  primary 
component  of  Cryoprecipitated  AHF, 
antihemophilic  factor  (Factor  VIII],  is 
heat  labile.  Therefore,  extended 
exposure  of  the  product  to  elevated 
temperatiu'es  will  significantly  lower 
product  yield.  Accordingly, 
Cryoprecipitated  AHF  should  be  thawed 
at  37  *C  for  the  minimum  time  necessary 
to  ensure  complete  resuspension  of  the 
precipitate.  Through  practical 
experience,  15  minutes  has  been  found 
to  be  ample  time  for  the  complete 
thawing  of  Cryoprecipitated  AHF.  FDA 
agrees  that  Cryoprecipitated  AHF  may 
be  thawed  in  less  time,  although  care 
should  be  taken  to  ensure  that  the 
precipitate  is  completely  resuspended. 
Accordingly,  FDA  is  amending  the  Hnal 
rule  to  require  a  statement  in  the 
instruction  circular  that 
Cryoprecipitated  AHF  should  be  thawed 
for  no  more  than  15  minutes  at  a 
temperature  of  37  *C. 

58.  Two  comments  recommended  that 
S  606.122(o)(6)  (redesignated  as 

§  606.122(n)(6)  in  the  final  rule)  be 
revised  by  substituting  the  term  "0.9 
percent  Sodium  Chloride  Injection 
U.S.P."  for  "saline." 

FDA  agrees  with  the  comment  and  is 
amending  §  606.122(n)(6)  accordingly. 

59.  One  comment  on  |  606.122(o)(8) 
(redesignated  as  {  606.122(n)(8)  in  the 
final  rule),  which  requires  that  the 
instruction  circular  for  Cryoprecipitated 
AHF  note  the  importance  of  careful 
patient  monitoring,  argued  that  the 
required  labeling  statement  infringes  on 
the  practice  of  medicme  and  is  not 
authorized  by  section  351  of  the  Public 
Health  Service  Act. 

FDA  disagrees  with  the  comment 
FDA  does  not  believe  that  the  provision 
infringes  on  the  practice  of  medicine.  It 
is  not  FDA's  intent  to  require  a 
physician  to  perform  certain  testa  to 
monitor  the  patient's  response  to 
Cryoprecipitated  AHF.  However,  in 
accordance  with  section  502(f)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  352(f)),  FDA  does  require  that 
labeling  provided  lu  tlse  physician  for  all 
prescription  drugs,  including  biologies, 
contain  adequate  instructions  for  Uie 
product's  use.  FDA  and  most  members 
of  the  scientific  community  agree  that 


careful  patient  monitoring  is  necessary 
to  ensure  the  effective  use  of 
Cryoprecipitated  AHF.  Accordingly, 
FDA  is  requiring  that  the  instruction 
circular  for  Cryoprecipitated  AHF  note 
the  importance  of  careful  patient 
monitoring  when  administering 
Cryoprecipitated  AHF. 

60.  FDA  is  amending  §  606.121(e](l)(ii) 
in  the  final  rule  to  include  the  approved 
nomenclature  for  a  new  anticoagulant. 
Anticoagulant  Citrate  Phosphate  Double 
Dextrose  (CP2D),  which  FDA  recently 
approved  for  the  collection  of  Whole 
Blood  and  the  preparation  of  various 
blood  components. 

61.  FDA  is  amending  S  606.121(e)(3)  in 
the  final  rule  to  state  that  products  with 
a  dating  period  of  72  hours  or  less  shall 
be  labeled  with  the  hour  of  expiration. 
The  revised  wording  will  provide 
greater  flexibihty  if  a  dating  period  for  a 
product  should  change.  Indeed,  Platelets 
collected  in  certain  container  systems 
are  being  granted  dating  periods  of  up  to 
5  days,  in  which  case  the  hour  of 
expiration  is  not  required  on  the 
container  label. 

62.  Proposed  {  606.122  (m)(2),  (n)(3). 
and  (o)(5)  (redesignated  as  §  606.122 
(1)(2),  (m)(3),  and  (n)(5)  in  the  final  rule) 
contains  labeling  requirements  formerly 
codified  in  §  §  640.26{k),  640.35(1),  and 
640.57(1),  respectively.  In  the  final  rule. 
FDA  is  adopting  these  provisions  with  a 
minor  clarifying  change.  The  agency 
advises  that  instruction  circulars  that 
conform  to  the  proposed  requirements 
and  the  former  codified  language 
continue  to  be  acceptable  until  the 
effective  date  of  this  final  rule.  To 
assure  uniform  wording  among 
instruction  circulars  in  use,  FDA 
recommends  that  manufacturers  revise 
their  instruction  circulars  to  be  in 
agreement  with  S  606.122  (1)(2).  (m)(3). 
and  (n)(5)  when  labeling  is  reordered. 

63.  In  the  Federal  Register  of  October 
31, 1980,  FDA  published  a  proposal  to 
revise  the  additional  standards  for 
Whole  Blood  (21  CFR  Part  640,  Subpart 
A]  in  which  FDA  proposed  to  revise  the 
requirements  concerning  the  emergency 
issue  of  blood  in  S  640.2(0- 1"  view  of 
the  withdrawal  of  the  proposal  (48  FR 
33494;  July  22, 1983),  FDA.  in  this  final 
rule,  is  amending  §  840.2  in  paragraph  (f) 
(4)  and  (5)  to  delete  the  labeling 
provisions  and  in  paragraph  (f)(3)  to 
reference  the  labeling  requirements  in 

S  608.121(h). 

Environmental  Impact 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(a)(ll)  (April  26, 1985;  50 
FR  16636)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Paperwork  Reduction  Act  of  1900     - 

In  accordance  with  the  Paperworic 
Reduction  Act  of  1980  and  5  CFR 
1320.13(g)  of  OMB's  regulations 
implementing  the  provisions  of  that  act. 
FDA  has  submitted  the  final  rule  to 
OMB  for  approval  of  the  collection  of 
information  requirements  contained  in 
§  §  606.121  and  606.122  of  the  rule.  These 
requirements  will  not  be  effective  until 
FDA  obtains  OMB  approval.  In 
accordance  with  5  CFR  1320.13(i).  prior 
to  November  29, 1985,  FDA  will  publish 
in  the  Federal  Register  a  notice  of 
OMB's  decision  to  approve,  modify,  or 
disapprove  these  requirements.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  collection  of 
information  requirements  should  direct 
them  to  FDA's  Dockets  Management 
Branch  (address  above)  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  Rm.  3208,  New  Executive 
Office  Bldg.,  Washington,  DC  20503, 
Attn:  Bruce  Artim. 

Various  current  sections  of  Part  606 
contain  collection  of  information 
requirements  that  were  submitted  to 
OMB  for  review  and  approval  as 
required  by  section  3507  of  the 
Paperwork  Reduction  Act.  The 
requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0116. 

The  requirement  for  a  regulatory 
fiexibility  analysis  imder  the  Regiilatory 
Flexibility  Act  does  not  apply  to  this 
final  fule  because  the  proposed  rule  was 
issued  prior  to  January  1, 1981,  and  is 
therefore  exempt.  The  economic  impact 
of  this  rule  has  been  assessed  in 
accordance  with  Executive  Order  12291. 
FDA  concludes  that  approximately  178 
licensed  establishments  and  1.300 
registered  but  unhcensed  establishments 
are  affected  by  this  final  rule.  The 
assessment  assumes  that  all 
establishments  will  adopt  the  uniform 
label  described  in  the  guideline 
"Guideline  for  the  Uniform  Labeling  of 
Blood  and  Blood  Components,"  although 
some  establishments  may  not  use  an 
encoded  unit  number  label.  FDA 
estimates  that  the  rule  could  result  in 
savings  of  $2,400  per  year  for  each 
establishment;  if  each  establishment 
elected  to  use  the  least  expensive 
uniform  label.  However,  because  many 
establishments  are  expected  to  use 
voluntarily  more  expensive,  fully  bar- 
coded  labels,  label  cost  may  be  up  to 
$312,000  more  per  year  ($2,000  per 
establishment).  The  anticipated  costs 
are  insufficient  to  warrant  designation 
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of  the  rule  as  a  major  rule  under  any  of 
the  criteria  speciHed  under  section  1(b) 
of  Executive  Order  12291.  The 
assessment  done  to  make  this 
determination  is  on  file  with  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

List  of  Sub|ects 

21  CFR  Part  606 

Blood.  Laboratories.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  640 

Blood,  Reporting  and  recordkeeping 

requirements. 

Therefore,  under  the  Food,  Drug,  and 
Cosmetic  Act,  the  Public  Health  Service 
Act,  and  the  Administrative  Procedure 
Act  and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs,  Parts 
606  and  640  are  amended  as  follows: 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  606  continues  to  read  as  follows: 

Authority:  Sees.  201,  502.  505,  701,  52  Stat. 
1040-1042  as  amended,  1050-1053  as 
amended.  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  (21  U.S.C.  321,  352,  355. 
371)  and  the  Public  Health  Service  Act  (sec. 
351.  58  Stat.  702  as  amended  (42  U.S.C.  262)) 
and  the  Administrative  Procedure  Act  (sees. 
4. 10.  60  Stat.  238  and  243  as  amended  (5 
U.S.C.  553.  701-706)):  21  CFR  5.10. 

2.  By  revising  S  606.120  to  read  as 

follows: 

§  606.120    LabeHng,  general  requirements. 

(a)  Labeling  operations  shall  be 
separated  physically  or  spatially  from 
other  operations  in  a  manner  adequate 
to  prevent  mixups. 

(b)  The  labeling  operation  shall 
include  the  following  labeling  controls: 

(1)  Labels  shall  be  held  upon  receipt, 
pending  review  and  proofing  against  an 
approved  final  copy,  to  ensure  accuracy 
regarding  identity,  content,  and 
conformity  with  the  approved  copy. 

(2)  Each  type  of  label  representing 
different  products  shall  be  stored  and 
maintained  in  a  manner  to  prevent 
mixups,  and  stocks  of  obsolete  labels 
shall  be  destroyed. 

(3]  All  necessary  checks  in  labeling 
procedures  shall  be  utilized  to  prevent 
errors  in  translating  test  results  to 
container  labels. 

(c)  All  labeling  shall  be  clear  and 
legible. 

3.  By  adding  new  §S  606.121  and 
606.122  to  read  as  follows: 


§606.121    Container  labeL 

(a)  The  container  label  requirements 
are  designed  to  facilitate  the  use  of  a 
uniform  container  label  for  blood  and 
blood  components  (except  Source 
Plasma)  by  all  blood  establishments. 
Single  copies  of  an  FDA  guideline 
entitled  "Guideline  for  the  Uniform 
Labeling  of  Blood  and  Blood 
Components"  are  available  upon 
request  (under  Docket  No.  80N-0120) 
from  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857  (copies  of  the 
guideline  are  available  also  from  the 
American  Blood  Commission.  1901 
North  Ft.  Myer  Drive.  Suite  300. 
Arlington,  VA  22209). 

(b)  The  label  provided  by  the 
collecting  facility  and  the  initial 
processing  facility  shall  not  be  removed, 
altered,  or  obscured,  except  that  the 
label  may  be  altered  to  indicate  the 
proper  name  and  other  information 
required  to  identify  accurately  the 
contents  of  a  container  after  blood 
components  have  been  prepared. 

(c)  The  container  label  shall  include 
the  following  information,  as  well  as 
other  specialized  information  as 
required  in  this  section  for  specific 
products: 

(1)  The  proper  name  of  the  product  in 
a  prominent  position,  and  modifier(8),  if 
appropriate. 

(2)  The  name,  address,  registration 
number,  and,  if  a  licensed  product,  the 
license  number  of  each  manufacturer. 

(3)  The  donor,  pool,  or  lot  number 
relating  the  unit  to  the  donor. 

(4)  The  expiration  date,  including  the 
day,  month,  and  year,  and,  if  the  dating 
period  for  the  product  is  72  hours  or  less, 
the  hour  of  expiration. 

(5)  If  the  product  is  intended  for 
transfusion,  the  appropriate  donor 
classification  statement,  i.e.,  "paid 
donor"  or  "volunteer  donor",  in  no  less 
prominence  than  the  proper  name  of  the 
product. 

(i)  A  paid  donor  is  a  person  who 
receives  monetary  payment  for  a  blood 
donation. 

(ii)  A  volunteer  donor  is  a  person  who 
does  not  receive  monetary  payment  for 
a  blood  donation. 

(iii)  Benefits,  such  as  time  off  from 
work,  membership  in  blood  assurance 
programs,  and  cancellation  of 
nonreplacement  fees  that  are  not  readily 
convertible  to  cash,  do  not  constitute 
monetary  payment  within  the  meaning 
of  this  paragraph. 

(6)  For  Whole  Blood,  Plasma, 
Platelets,  and  partial  units  of  Red  Blood 
Cells,  the  volume  of  the  product, 
accurate  to  within  ±10  percent;  or 


optionsilly  for  Platelets,  the  volume 
range  within  reasonable  limits. 

(7)  The  recommended  storage 
temperature  (in  degrees  Celsius). 

(8)  If  the  product  is  intended  for 
transfusion,  the  statements: 

(i)  "Caution:  Federal  law  prohibits 
dispensing  without  prescription." 

(ii)  "See  circular  of  information  for 
indications,  contraindications,  cautioiu. 
and  methods  of  infusion." 

(iii)  "Properly  identify  intended 
recipient." 

(9)  The  statement-  "This  product  may 
transmit  infectious  agents." 

(10)  Where  applicable,  the  name  and 
volume  of  source  material. 

(11)  The  statement:  "Caution:  For 
Manufacturing  Use  Only",  when 
applicable. 

(12)  If  the  product  is  intended  for 
transfusion,  the  ABO  and  Rh  gronps  of 
the  donor  shall  be  designated 
conspicuously.  For  Cryoprecipitated 
AHF,  the  Rh  group  may  be  omitted.  The 
Rh  group  shall  be  designated  as  follows: 

(i)  If  the  test  using  Anti-D  Blood 
Grouping  Serum  is  positive,  the  product 
shall  be  labeled:  "Rh  positive." 

(ii)  If  the  test  using  Anti-D  Blood 
Grouping  Serum  is  negative  but  the  test 
for  D*  is  positive,  the  product  shall  be 
labeled:  "Rh  positive." 

(iii)  If  the  test  using  Anti-D  Blood 
Grouping  Serum  is  negative  and  the  test 
for  D"  is  negative,  the  product  shall  be 
labeled:  "Rh  negative." 

(13)  The  container  label  may  bear 
encoded  information  in  the  form  of 
machine-readable  symbols  approved  for 
use  by  the  Director,  Office  of  Biologies 
Research  and  Review  (HFN-000],  Center 
for  Drugs  and  Biologies. 

(d)  Except  for  recovered  plasma 
intended  for  manufacturing  use  or  as 
otherwise  approved  by  the  Director. 
OfHce  of  Biologies  Research  aiul  Review 
(HFN-600).  Center  for  Drugs  and 
Biologies,  the  paper  of  the  container 
label  shall  be  white  and  print  shall  be 
solid  black,  with  the  fullo%ving 
additional  exceptions: 

(1)  The  Rh  blood  group  shall  be  * 
printed  as  follows: 

(i)  Rh  positive:  Use  black  print  on 
white  background. 

(ii)  Rh  negative:  Use  white  print  on 
black  background. 

(2)  The  proper  name  of  the  product 
any  appropriate  modifierfs),  the  donor 
classiHcation  statement  and  the 
statement  "properly  identify  intended 
recipient"  shall  be  printed  in  solid  red. 

(3)  The  following  color  scheme  may  be 
used  optionally  for  differentiating  ABO 
Blood  groups: 
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(4]  Ink  colors  used  for  the  optional 
color  coding  system  described  in 
paragraph  (d)(3)  of  this  section  shall  be 
a  visual  match  to  specific  color  samples 
designated  by  the  Director,  Office  of 
Biologies  Research  and  Review  (HFN- 
800],  Center  for  Drugs  and  Biologies. 

(5)  Special  labels,  such  as  those 
described  in  paragraphs  (h)  and  (i)  of 
this  section,  may  be  color  coded  using 
the  colors  recommended  in  the  guideline 
(see  paragraph  (a)  of  this  section),  or 
colors  otherwise  approved  for  use  by 
the  Director,  Office  of  Biologies 
Research  and  Review  (HFN-eoO),  Center 
for  Drugs  and  Biologies. 

(e)  Container  label  requirements  for 
particular  products  or  groups  of 
products. 

(1)  Whole  Blood  labels  shall  include: 
(i)  The  volume  of  anticoagulant. 

(ii)  The  name  of  the  applicable 
anticoagulant  immediately  preceding 
and  of  no  less  prominence  than  the 
proper  n£mie  and  expressd  as  follows: 
[a]  ACD.  [b]  CPD.  (c)  Heparin,  [d] 
CPDA-1,  [e]  CP2D.  or  by  other 
nomenclatiu^  approved  for  use  by  the- 
Director,  Office  of  Biologies  Research 
and  Review  (HFN-BOO).  Center  for  Drugs 
and  Biologies. 

(iii)  If  tests  for  unexpected  antibodies 
are  positive,  blood  intended  for 
transfusion  shall  be  labeled:  "Contains 
[name  of  antibody]." 

(2)  Except  for  frozen,  deglycerolized. 
or  washed  Red  Blood  Cell  products,  red 
blood  cell  labels  shall  include: 

(i)  The  volume  and  kind  of  Whole 
Blood,  including  the  type  of 
anticoagulant,  from  which  the  product 
was  prepared. 

(ii)  If  tests  for  unexpected  antibodies 
are  positive  and  the  product  is  intended 
for  transfusion,  the  statement:  "Contains 
[name  of  antibody]." 

(3)  Labels  for  products  with  a  dating 
period  of  72  hours  or  less,  including  any 
product  prepared  in  a  system  that  may 
compromise  sterility,  shall  bear  the  hour 
of  expiration. 

(4)  If  tests  for  unexpected  antibodies 
are  positive,  Plasma  intended  for 
transfusion  shall  be  labeled:  "Contains 
[name  of  antibody]." 

(5)  Recovered  plasma  labels  shall 
include: 

(i)  In  lieu  of  an  expiration  date,  the 
date  of  collection  of  the  oldest  material 
in  the  container. 


(ii)  The  statement:  "Caution:  For 
Manufacturing  Use  Only";  or  "Caution: 
For  Use  in  Manufactiuing  Noninjectable 
Products  Only",  as  applicable. 

(iii)  For  recovered  plasma  not  meeting 
the  requirements  for  manufacture  into 
licensable  products,  the  statement:  "Not 
for  Use  in  Products  Subject  to  License 
Under  Section  351  of  the  Public  Health 
Service  Act." 

(f)  Blood  and  blood  components 
determined  to  be  unsuitable  for 
transfusion  shall  be  prominently 
labeled:  "NOT  FOR  TRANSFUSION", 
and  the  label  shall  state  the  reason  the 
imit  is  considered  unsuitable.  The 
provision  does  not  apply  to  recovered 
plasma  labeled  according  to  paragraph 
(e)(5)  of  this  section. 

(g)  As  required  under  S  610.40  of  this 
chapter,  labels  for  blood  and  blood 
components  that  are  reactive  for 
Hepatitis  B  Surface  Antigen,  but  that  are 
intended  for  further  manufacturing,  shall 
state  conspicuously  that  the  material  is 
reactive  when  tested  for  hepatitis  B 
surface  antigen  and  may  transmit  viral 
hepatitis  or,  as  applicable,  that  blood 
was  collected  from  a  donor  known  to  be 
reactive  for  hepatitis  B  surface  antigen 
and  is  presumed  to  be  infectious, 
although  confirmatory  hepatitis  testing 
has  not  been  done. 

(h)  The  following  additional 
information  shall  appear  on  the  label  for 
blood  or  blood  components  shipped  in 
an  emergency,  prior  to  completion  of 
required  tests,  in  accordance  with 
S  640.2(f]  of  this  chapter 

(1)  The  statement:  "FOR 
EMERGENCY  USE  ONLY  BY ." 

(2)  Results  of  any  tests  prescribed 
under  SS  610.40  and  640.5  (a),  (b),  or  (c) 
of  this  chapter  completed  before 
shipment. 

(3)  Indication  of  any  tests  prescribed 
under  S9  610.40  and  640.5  (a),  (b),  or  (e) 
of  this  chapter  and  not  completed  before 
shipment. 

(i)  The  following  additional 
information  shall  appear  on  the  label  for 
Whole  Blood  or  Red  Blood  Cells 
intended  for  autologous  infusion: 

(1)  Information  adequately  identifying 
the  patient,  e.g.,  name,  blood  group, 
hospital,  and  identification  number. 

(2)  Date  of  donation. 

(3)  The  statement:  "FOR 
AUTOLOGOUS  USE  ONLY." 

(4)  In  place  of  the  blood  group  label, 
each  container  of  blood  intended  for 
autologous  use  and  obtained  from  a 
donor  who  fails  to  meet  any  of  the  donor 
suitabihty  requirements  under  S  640.3  of 
this  chapter  or  who  is  reactive  in  the 
hepatitis  tests  prescribed  under  S  610.40 
of  this  chapter  shall  be  prominently  and 
permanently  labeled:  "FOR 
AUTOLOGOUS  USE  ONLY." 


(5)  Units  of  blood  originally  intended 
for  autologous  use,  except  those  labeled 
as  prescribed  under  paragraph  (i)(4)  of 
this  section,  may  be  issued  for 
homologous  transfusion  provided  the 
container  label  complies  with  all 
applicable  provisions  of  paragraphs  (b) 
through  (e)  of  this  section.  In  such  case, 
the  special  label  required  under 
paragraph  (i)  (1),  (2),  and  (3)  of  this 
section  shall  be  removed  or  otherwise 
obscured. 

(j)  A  tie-tag  attached  to  the  container 
may  be  used  for  providing  the 
information  required  by  paragraph  (e) 
(l)(iii).  (2)(ii),  and  (4),  (h),  or  (i)(l).  (2). 
and  (3)  of  this  section. 

§  606.122    Instruction  circular. 

An  instruction  circular  shall  be 
available  for  distribution  if  the  product 
is  intended  for  transfusion.  The 
instruction  circular  shall  provide 
adequate  directions  for  use,  including 
the  following  information: 

(a)  Instructions  to  mix  the  product 
before  use. 

(b)  Instructions  to  use  a  filter  in  the 
administration  equipment. 

(c)  The  statement  "Do  Not  Add 
Medications"  or  an  explanation 
concerning  allowable  additives. 

(d)  A  description  of  the  product,  its 
source,  and  preparation,  including  the 
name  and  proportion  of  the 
anticoagulant  used  in  collecting  the 
Whole  Blood  from  each  product  is 
prepared. 

(e)  Statements  that  the  product  was 
prepared  from  blood  that  was 
nonreactive  when  tested  for  hepatitis  B 
surface  antigen  by  an  FDA  required  test 
and  nonreactive  when  tested  for  syphilis 
by  a  serologic  test  for  syphilis  (STS). 

(f)  The  statements:  "Warning.  The  risk 
of  transmitting  hepatitis  is  present. 
Careful  donor  selection  and  available 
laboratory  tests  do  not  eliminate  the 
hazard." 

(g)  The  names  of  eryoproteetive 
agents  and  other  additives  that  may  still 
be  present  in  the  product. 

(h)  The  names  and  results  of  all  tests 
performed  when  necessary  for  safe  and 
effective  use. 

(i)  The  use  of  the  product,  indications, 
contradications,  side  effects  and 
hazards,  dosage  and  administration 
recommendations. 

(j)  [Reserved] 

(k)  For  Red  Blood  Cells,  the 
instruction  circular  shall  contain: 

(1)  Instructions  to  administer  a 
suitable  plasma  volume  expander  if  Red 
Blood  Cells  are  substituted  when  Whole 
Blood  is  the  indicated  product. 
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(2)  A  warning  not  to  add  Lactated 
Ringer's  Injection  U.S.P.  solution  to  Red 
Blood  Cell  products. 

(1)  For  Platelets,  the  instruction 
circular  shall  contain: 

(1)  The  approximate  volume  of  plasma 
from  which  a  sample  unit  of  Platelets  is 
prepared. 

(2]  Instructions  to  begin 
administration  as  soon  as  possible,  but 
not  more  than  4  hours  after  entering  the 
container. 

(m)  For  Plasma,  the  instruction 
circular  shall  contain: 

(1)  A  warning  against  further 
processing  of  the  frozen  product  if  there 
is  evidence  of  breakage  or  thawing. 

(2)  Instructions  to  thaw  the  frozen 
product  at  a  temperature  between  30 
and  37  'C. 

(3)  When  applicable,  instructions  to 
begin  administration  of  the  product 
within  6  hours  after  thawing. 

(4)  Instructions  to  administer  to  ABO- 
group-compatible  recipients. 

(5)  A  statement  that  this  product  has 
the  same  hepatitis  risk  as  Whole  Blood; 
olher  plasma  volume  expanders  without 
this  risk  are  available  for  treating 
hypovolemia. 

(n)  For  Cryoprecipitated  AHF.  the 
instruction  circular  shall  contain: 

(1)  A  statement  that  the  average 
potency  is  80  or  more  International 
Units  of  antihemophilic  factor. 

(2)  The  statement:  "Usually  contains 
at  least  150  milligrams  of  fibrinogen";  or, 
alternatively,  the  average  fibrinogen 
level  determined  by  assay  of 
representative  units. 

(3)  A  warning  against  further 
processing  of  the  product  if  there  is 
evidence  of  breakage  or  thawing. 

(4)  Instructions  to  thaw  the  product 
for  no  more  than  15  minutes  at  a 
temperature  of  37  'C. 


(5)  Instructions  to  store  at  room 
temperature  after  thawing  and  to  begin 
administration  as  soon  as  possible  but 
no  more  than  4  hours  after  entering  the 
container  or  after  pooling  and  within  8 
hours  after  thawing. 

(6)  A  statement  that  0.9  percent 
Sodium  Chloride  Injection  U.S.P.  is  the 
preferred  diluent. 

(7)  Adequate  instructions  for  pooling 
to  ensure  complete  removal  of  all 
concentrated  material  from  each 
container. 

(8)  The  statement:  "Good  patient 
management  requires  monitoring 
treatment  responses  to  Cryoprecipitated 
AHF  transfusions  with  periodic  plasma 
factor  VIII  or  fibrinogen  assays  in 
hemophilia  A  and  hypofibrinogenemic 
recipients,  respectively." 

4.  By  adding  a  new  clause  regarding 
the  OMB  control  number  at  the  end  of 
S  606.170  to  read  as  follows: 

§  606. 1 70    Adverse  reaction  file. 

•  *        *        »        » 

(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  0910- 
0116) 

PART  640— ADDITIONAL  STANDARDS 
FOR  BLOOD  AND  BLOOD  PRODUCTS 

5.  The  authority  citation  for  21  CFR 
Part  640  continues  to  read  as  follows: 

Authority:  Sees.  215.  351,  58  SUt.  690  as 
amended:  702  as  amended  (42  U.S.C.  216, 
262);  21  CFR  5.10. 

6.  In  §  640.2  by  revising  paragraph  (f] 
to  read  as  follows: 

§  640.2    General  requirement*. 

•  •        •        •        •       ,    . 

(f)  Issue  prior  to  determination  of  test 
results.  Notwithstanding  the  provisions 
of  §  610.1  of  this  chapter,  blood  may  be 


issued  by  the  manufacturer  on  the 
request  of  a  physician,  hospital,  or  other 
medical  facility  before  results  of  all  tests 
prescribed  in  {  640.5  and  the  test  for 
hepatitis  B  surface  antigen  prescribed  in 
§  610.40(a)  of  this  chapter  have  been 
completed,  where  such  issue  is  essential 
to  allow  time  for  transportation  to 
ensure  arrival  of  the  blood  by  the  time  it 
is  needed  for  transfusion:  Provided,  That 
(1)  the  blood  is  shipped  directly  to  sudi 
physician  or  medical  facility,  (2)  the 
records  of  the  manufacturer  contain  a 
full  explanation  of  the  need  for  such 
issue,  and  (3)  the  label  on  each 
container  of  such  blood  bears  the 
information  required  by  S  606.121(h)  of 
this  chapter. 

§§  640.7, 640.18, 640.26. 640.3S,  and  640:57 
IRamoved] 

7.  By  removing  $  640.7  Labeling. 

S  640.18  Labeling.  \  640.28  Labeling, 
S  640.35  Labeling,  and  \  640.57  Labeling. 

8.  In  J  640.70  by  revising  tfie 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§640.70    Labeling. 

(a)  In  addition  to  the  labeling 
requirements  of  S  610.62  of  this  chapter. 
and  in  lieu  of  the  requirements  in 
§  S  606.121,  610.60.  and  610.61  of  diis 
chapter,  the  following  information  shall 
appear  on  the  label  affixed  to  each 
container  of  Source  Plasma: 
•        *        *        •        • 

Dated:  August  1. 1985. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  85-20739  Filed  S-29-8&:  &45  am] 

BILLING  CODE  4110-01-41 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICE 

Food  and  Drug  Administration 
[Docktt  No.  8ON-0120] 

Guideiine  for  ttM  Uniform  LulMling  of 
Blood  and  Blood  Components; 
Availal>llity  of  Guideline 

agency:  Food  and  Drug  Administration. 
AcnoN:  Notice. 

SUMMAilv:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  revised  guideline  for  the 
uniform  labeling  of  blood  and  blood 
components.  The  guideline  describes  in 
detail  the  specifications  for  a  uniform 
container  label  for  blood-banking  use 
which  conform  with  a  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 
AOOfiESS:  Written  comments  and 
requests  for  a  copy  of  the  guideline 
(identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document)  to  the  Dockets  Management 
Branch  (fff  A-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Tourault,  Center  for  Drugs 
and  Biologies  (HFN-830],  Food  and  Drug 
Administration,  8800  Rockville  Pike. 
Bethesda,  Md  20205,  301-496-4396. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

making  available  a  Bnal  guideline 
prepared  by  the  Office  of  Biologies 
Research  and  Review  in  the  Center  for 
Drugs  and  Biologies  to  describe  the 
uniform  container  label  for  blood  and 
blood  components.  In  the  Federal 
Register  of  October  31. 1980  (45  FR 
72416),  FDA  published  a  proposed  rule 
to  revise  the  labeling  requirements  for 
blood  and  blood  components.  In  the 
same  document,  FDA  aimounced  the 
availability  of  a  proposed  guideline 
entitled  "Guidelines  for  the  Uniform 
Labeling  of  Blood  and  Blood 
Components."  Preparation  of  the 
guideline  is  part  of  a  program  supported 
by  FDA.  the  American  Blood 
Commission  (ABC),  and  other 
organizations  representing  the  blood 
banking  industry,  to  encourage  the  use 
of  blood  container  labels  of  a  standard 
content  and  format,  with  certain  label 
elements  present  in  both  eye-readable 
and  machine-readable  form.  Since  the 
time  of  the  announcement  of  the 
proposed  guideline's  availability,  FDA 
has  permitted  the  voluntary  use  of 
uniform  labeling  consistent  with  the 
proposed  rule  and  guideline. 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  final  rule 
revising  the  labeling  requirements  for 
blood  and  blood  components.  In  the 


Federal  Register  of  January  29. 1985  (50 
FR  4128),  FDA  published  a  final  rule 
revising  the  proper  names  for  certain 
biological  products,  including  blood  and 
blood  component  products.  FT)A  is 
aimouncing  the  availability  of  a  revised 
guideline  which  reflects  the  labeling 
requirements  and  new  proper  names 
established  in  the  respective  final  rules. 
In  cooperation  with  ABC,  FDA  has 
revised  the  final  guideline  to  correct 
several  errors  found  in  the  guideline 
made  available  in  October  1980.  The 
final  guideline  provides  labeling 
information  for  several  additional 
products,  including  additional  blood 
components,  anticoagulants, 
preservatives,  and  blood  container 
systems.  Although  many  of  these 
products  are  not  currently  hcensed  or 
approved  by  FDA  for  general  use  in  the 
United  States,  FDA  expects  that  these 
additional  products  will  gain  wide 
acceptance  and  use  in  the  next  few 
years. 

Included  with  the  guideline  as 
Appendix  A  is  "Suggested  Evaluation 
Protocol  for  Bar-Coded  Pressure 
Sensitive  labels"  intended  for  use  by 
printers  of  labels  to  determine  the 
acceptability  of  their  products  for  use  in 
blood  banks. 

ABC  also  has  made  the  proposed 
guideline  of  October  1980  available  to 
its  constituents,  along  with  other 
instructions  for  the  uniform  labeling  of 
blood  and  blood  components.  Base  upon 
the  practical  experience  gained  through 
the  use  of  the  proposed  guideline,  ABC 
has  reconunended  revisions  to  clarfiy 
the  guideline,  to  provide  additional 
information  concerning  the  printing  and 
use  of  the  uniform  label,  and  to  delete 
certain  imnecessary  information.  The 
revised  final  guideline  incorporates 
ABC's  recommendations. 

This  notice  is  issued  under  S  10.90(b) 
(21  CFR  10.90(b)),  which  provides  for  the 
use  of  guidelines  to  outline  procedures 
or  standards  of  general  applicability 
that  are  acceptable  to  FDA  for  a  subject 
matter  than  falls  within  the  laws 
administered  by  FDA.  Although  these 
guidelines  are  not  a  legal  requirement,  a 
person  may  be  assured  that  in  following 
an  agency  guideline  the  procedures 
followed  and  standards  used  will  be 
acceptable  to  FDA.  A  person  may  also 
choose  to  use  alternative  procedures  or 
standards  for  which  there  is  scientific 
rationale  even  though  they  are  not 
provided  for  in  a  guideline.  A  person 
who  chooses  to  use  procediu'es  or 
standards  not  in  a  guideline  may  discuss 
the  matter  further  with  the  agency  to 
prevent  an  expenditure  of  resources  for 
work  that  FDA  may  later  determine  to 
be  unacceptable. 

FDA  is  permitting  the  immediate 
voluntary  use  of  container  labels  printed 


in  accordance  with  the  revised  final 
guideline  that  are  consistent  with  the 
final  regulations  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
Licensed  establishments  may  begin 
using  the  new  container  label  and  ■ 
instruction  circular  without  their  prior 
review  and  approval  by  FDA,  provided 
that  the  label  is  printed  in  accordance 
with  the  specifications  described  in  the 
guideline.  As  an  amendment  to  the 
product  license(s),  a  licensed 
establishment  is  required  to  submit  the 
revised  label  and  instruction  circular  to 
the  Director,  Office  of  Biologies 
Research  and  Review  (HFN-800),  Center 
for  Drugs  and  Biologies,  8800  Rockville 
Pike,  Bethesda,  MD  20205. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  35).  the 
reporting  and  recordkeeping 
requirements  in  §§  606.121  and  606.122 
of  the  final  rule  on  uniform  blood 
labeling  (Docket  No.  80N-0120)  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  The  guideline  being  made 
available  by  the  agency  has  been 
developed  in  accordance  with  the 
provisions  of  these  sections.  The 
requirements  under  SS  606.121  and 
606.122  for  uniform  blood  labeling,  as 
described  in  the  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  will  not  be  effective  until  FDA 
obtains  OMB  approval  of  the 
recordkeeping  and  reporting 
requirements  in  SS  606.121  and  606.122. 
Prior  to  November  29. 1985,  FDA  will 
publish  a  notice  concerning  OMB  review 
of  these  requirements. 

Single  copies  of  the  final  guideline  are 
available  from  the  Dockets  Management 
Branch  (address  above).  Copies  of  the 
final  guideline  are  available  also  from 
the  American  Blood  Commission,  1901 
N.  Ft.  Meyer  Drive,  Suite  300.  Arlington. 
VA  22209  for  $5.00  per  copy.  (The  price 
of  the  guideline  is  subject  to  change.) 

Interested  persons  may  submit  written 
comments  on  the  guideline  to  the 
Dockets  Management  Branch.  These 
comments  will  be  considered  in 
determining  whether  further 
amendments  to,  or  revisions  of,  this 
guideline  are  warranted.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  August  1, 198$. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  85-20734  Filed  8-29-85;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4«  CFR  Parts  3,  7, 9, 14, 15  and  52 

[Federal  Acqulsitiofi  Circular  84-11] 

Federal  Acqutsttion  Regulation 

agency:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  Federal  Acquisition  Circular 
(FAG)  84-11  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  Unreasonable 
Restriction  on  Subcontractor  Sales, 
Planning  for  Piu-chase  of  Supplies  in 
Economic  Quantities,  and  Qualification 
Requirements. 

DATES: 

Effective  Date:  August  3a  1985. 

Comment  Date:  Comments  must  be 
received  on  or  before  September  30, 
1985.  Please  cite  FAG  84-11  in  all 
correspondence  on  this  subject. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  ATTN:  FAR 
Secretariat  (VRS),  Room  4041.  GS 
Building,  18th  &  F  Streets.  NW., 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Margaret  A  Willis.  FAR  Secretariat. 
Telephone  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION: 

A  Background 

The  FAR  revisions  in  FAG  84-11  are 
required  by  the  Defense  Procurement 
Reform  Act  of  1934  (Title  XII  of  the 
Department  of  Defense  Authorization 
Act.  1985.  Pub.  L  93-525).  and  the  Small 
Business  and  Federal  Procurement 
Competition  Enhancement  Act  of  1984 
(Pub.  L  98-577). 

B.  Determinatioa  to  Issue  an  Interim 
Regulation 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of 
Defense,  the  Administrator  of  General 
Services,  and  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  that  the  regiilations  in 
FAG  84-11  must  be  issued  as  an  interim 
regulation  in  compliance  with  section  22 
of  the  Office  of  Federal  Procuj'ement 
Policy  Act,  as  amended. 


C.  Regulatory  Flexibility  Act 

(1)  The  Regulatory  Flexibility  Act  of 
1980.  Pub.  L  96-354.  specifies 
circumstances  under  which  a  regulatory 
fiexibility  analysis  is  required  in 
connection  with  the  issuance  of  a 
general  notice  of  proposed  rulemaking 
or  the  promulgation  of  a  final  rule,  and 
provides  that  such  requirements  do  not 
apply  to  any  proposed  or  final  rule  if  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Therefore,  it  is  hereby  certified  that 
Items  I  and  II  of  FAC  84-11  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
follows: 

FAC  84-11.  Item  I.  Unreasonable 
Restriction  on  Subcontractor  Sales, 
amends  the  FAR  to  implement  section 
1234  of  Pub.  L  98-525  and  section  206  of 
Pub.  L  98-577.  Under  the  new  coverage 
contractors  are  prohibited  from 
restricting  the  sales  of  any  item  or 
process,  of  any  actual  or  prospective 
subcontractor,  directly  to  the 
Government  tmder  the  instant  contract 
or  any  foliow-on  production  contract. 
This  new  coverage  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entides 
because  the  interim  coverage  does  not 
impose  additional  reporting 
requirements  or  add  new  contractual 
requirements  to  small  businesses. 

FAC  84-11,  Item  U,  Planning  for  die 
Purchase  of  SuppUes  in  Economic 
Quantities,  amends  the  FAR  to 
implement  section  1233  of  Pub.  L  98-525 
and  section  205  of  Pub.  L.  98-577.  Under 
the  new  coverage,  offerors  are  invited  to 
state  an  opinion  on  whether  the  quantity 
of  supplies  to  be  acquired  is 
economically  advantageous  to  the 
Govenunert,  and  if  applicable  to 
recommend  a  more  advantageous 
quantity,  including  a  quoted  unit  and 
total  price.  Since  response  to  the 
invitation  is  entirely  voluntary,  and  the 
tjpe  of  information  requested  is  of  a 
natiu^  that  should  normally  be  readily 
available  in  small  businesses,  there  will 
be  no  significant  economic  impact  on 
small  entities  as  a  result  of  the  interim 
regulation. 

(2)  An  initial  regulatory  flexibility 
analysis  has  been  prepared  for  Item  III 
as  follows: 

FAC  84-11.  Item  III.  Qualification 
Requirements,  may  have  a  significant 
beneficial  economic  impact  on  a 
substantial  number  of  small  entities. 
Current  guidance  requires  that  an  initial 
regulatory  flexibility  analysis  be 
prepared  if  the  interim  rule  will  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
even  if  the  economic  impact  will  benefit 
small  entities.  Accordingly,  an  initial 
regulatory  flexibility  analysis  has  been 
prepared  for  Item  III  of  this  interim  rule 
in  accordance  with  the  Regulatory 
Flexibility  Act,  Pub.  L  96-354.  This 
initial  regulatory  flexibility  analysis  has 
been  prepared  in  accordance  with 
section  603,  Title  5  of  the  United  States 
Code. 

Reasons  for  Agency  Action 

Congress  amended  Title  10  and  Title 
41  of  the  United  States  Code  to  require 
agencies  to  prescribe  policies  and 
procedures  regarding  qualification 
requirements  for  acquisitions  that  are 
subject  to  such  requirements. 

Objectives  and  Legal  Basis 

The  interim  rule  implements  Pub.  L 
98-525  (10  U.S.C.  2319)  and  Pub.  L  98- 
577  (41  U.S.C.  253(e))  with  the  objective 
of  encouraging  new  competitors  for 
Government  contracts.  The  interim  rule 
seeks  to  accomplish  this  by  requiring 
agencies  to  justify  the  necessity  for 
establishing  qualification  requirements, 
assuring  that  the  requirements  are 
available  to  all  offerors,  and  permitting 
offerors  to  demonstrate  their  ability  to 
meet  these  requirements  up  to  the  time 
of  award. 

Description  of  and  Estimate  of  Number 
of  Small  Entities  to  which  Interim  Rule 
Applies 

The  interim  rule  applies  to  all  small 
businesses  that  want  to  contract  with 
the  Government  and  which  will  either 
offer  a  product  which  is  listed  on  a 
qualified  products  list,  or  which  will 
participate  in  an  acquisition  which  is 
limited  to  certain  manufacturers  or 
qualified  bidders  that  can  meet 
established  requirements  prior  to  award. 
It  is  not  feasible  to  estimate  the  number 
of  smalt  entities  to  which  the  interim 
rule  applies  because  the  number  of 
small  businesses  who  would  participate 
in  these  types  of  acquisitions  is 
unknown.  Also,  the  number  of 
qualification  requirements  which  will  be 
modified  or  eliminated  as  the  result  of 
this  interim  rule  is  unknown. 

Projected  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements 

There  are  nc  additional  projected 
reporting,  recordkeeping  or  other 
compliance  requirements  likely  to  result 
firom  the  interim  rule.  Small  businesses 
who  qualify  for  reimbursement  of  testing 
and  evaluation  costs  by  the  United 
States  are  required  by  the  law  to  certify 
to  their  status  as  a  small  business  under 
section  3  of  the  Small  Business  Act.  This 
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should  not  impose  an  additional  burden 
on  small  businesses  because  they  are 
already  required  to  determine  their 
status  under  Government  contracts. 

Relevant  Federal  Rules  Which  May 
Duplicate.  Overlap,  or  Conflict  With  the 
Interim  Rule 

There  do  not  appear  to  be  any 
relevant  Federal  rules  which  duplicate, 
overlap,  or  conflict  with  the  interim  rule. 

Significant  Alternatives 

The  Regulatory  Flexibility  Act 
requires  consideration  of  significant 
alternatives  to  the  interim  rule  that 
would  accomplish  the  objectives  of  the 
statute  and  minimize  any  significant 
economic  impact  on  small  entities. 
These  alternatives  include: 

(1)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  fake  into  account  the 
resources  available  to  small  entities; 

(2)  The  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  interim 
rule  for  such  small  entities; 

(3)  The  use  of  performance  rather  than 
design  standards;  and 

(4)  An  exemption  from  coverage  of  the 
interim  rule,  or  any  part  thereof,  for  such 
small  entities. 

The  interim  rule  does  not  establish 
reporting  or  recordkeeping 
requirements.  The  use  of  performance 
rather  than  design  standards  if  feasible 
is  already  mandated  by  Part  10  of  the 
Federal  Acquisition  Regulation  (FAR). 
Qualification  requirements,  which  must 
be  met  by  manufacturers  or  bidders  (or 
their  products)  before  being  awarded  a 
contract,  are  necessary  to  assure  that 
the  Government  obtains  a  product 
which  meets  its  minimum  needs. 
Although  these  requirements  cannot  be 
waived  or  relaxed  for  small  entities,  the 
interim  rule  extends  the  period  offerors 
have  to  demonstrate  their  ability  to  meet 
the  Government's  requirements 
compared  to  the  prior  rule.  This  should 
benefit  small  entities.  Also  small  entities 
may  be  reimbursed  for  costs  of  testing 
and  evaluation  in  some  cases  which 
should  help  them  to  become  more 
competitive  on  these  types  of 
acquisitions. 

List  of  Subjects  in  48  CFR  Parts  3.  7.  9. 
14. 15.  and  52 

Government  procurement. 

Dated:  August  27. 1985 

Lawrence  |.  Rizzi. 

Director.  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 


Federal  Acquisition  Circular 

(Number  84-11] 

The  material  contained  in  FAC  84-11 
is  effective  immediately  (August  30. 
1985). 
Eleanor  R.  Specter. 

Deputy  Assistant  Secretary  of  Defense  for 
Procurement 

Paul  K.  Trause. 

Acting  Administrator. 
August  26, 1985. 

S.J.  Evans. 

Assistant  Administrator  for  Procurement, 
NASA. 

Federal  Acquisition  Circular  (FAC) 
84-11  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below. 

Item  I — Unreasonable  Restrictions  on 
Subcontractor  Sales 

FAR  Part  3  is  amended  to  add  a  new 
section  3.503  and  a  new  clause  at 
52.203-6.  Under  the  new  coverage 
contractors  and  subcontractors  are 
prohibited  from  asserting  or  agreeing  to 
unreasonable  restrictions  on  direct  sales 
by  subcontractors  to  the  Government. 

Item  II — Planning  for  the  Purchase  of 
Supplies  in  Economic  Quantities 

FAR  Subpart  7.2  and  Sec.  14.212. 
15.415.  and  52.207-4  are  added  to 
prescribe  policies,  procedures,  and  a 
contract  provision  for  gathering  and 
using  information  from  offerors  to  assist 
the  Government  in  planning  the  most 
advantageous  quantities  in  which 
supplies  should  be  purchased.  Under  the 
new  coverage,  offerors  are  invited  to 
state  an  opinion  on  whether  the  quantity 
of  supplies  proposed  to  be  acquired  is 
economically  advantageous  to  the 
Government  and,  if  applicable,  to 
recommend  a  more  advantageous 
quantity,  including  a  quoted  unit  and 
total  price. 

Item  III — Qualification  Requirements 

FAR  Subpart  9.2  is  amended  to 
prescribe  policies  and  procedures 
regarding  qualification  requirements. 
The  solicitation  provision  at  52.209-1 
and  the  contract  clause  at  52.209-2  are 
similarly  revised  for  these  purposes.  The 
new  coverage  addresses  how  agencies 
will  establish  and  enforce  qualification 
requirements,  encourage  the 
qualification  of  additional  sources  and 
products,  bear  the  costs  under  certain 
circumsta^es  for  products  of  small 
businesses  to  become  qualified,  and 
periodically  examine  the  need  to 
continue  the  use  of  each  qualiHcation 
requirement. 


Therefore,  48  CFR  Parts  3,  7,  9. 14. 15. 
and  52  are  amended  as  set  forth  below. 

1.  The  authority  citation  for  48  CFR 
Parts  3,  7.  9. 14. 15.  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  488(c);  10  U-S.C 
Chapter  137.  and  42  U.S.C.  2453(c). 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  Sections  3.503,  3.503-1.  and  3.503-2 
are  added  to  read  as  follows: 

3.503    Unreasonalil*  restrictions  on 
subcontractor  sals*. 

3.503-1    PoHcy. 

10  U.S.C.  2402  and  41  U.S.C.  253(g) 
require  that  subcontractors  not  be 
unreasonably  precluded  from  making 
direct  sales  to  the  Government  of  any 
supplies  or  services  made  or  furnished 
under  a  contract  However,  this  does  not 
preclude  contractors  from  asserting 
rights  that  are  otherwise  authorized  by 
law  or  regulation. 

3.503-2    Contract  clause. 

The  clause  at  52.203-6,  Restrictions  on 
Subcontractor  Sales  to  the  Government 
shall  be  inserted  in  solicitations  and 
contracts  for  supplies  or  services. 

PART  7— ACQUISITION  PLANNING 

3.  Subpart  7.2  is  added  to  read  as 
follows: 

Subpart  7.2— Planning  for  ttw  Purctiasc  of 
Supplies  in  Economic  Quantities 


Sec. 

7.200 

7.201 

7.202 

7.203 

7.204 


Scope  of  subpart 

(Reserved] 

Policy. 

Solicitation  provision. 

Responsibilities  of  contracting 


officers. 

Subpart  7.2 — Planning  for  th« 
Purchase  of  Supplies  in  Economical 
Quantities 

7.200  Scope  of  sut)part 

This  subpart  prescribes  policies  and 
procedures  for  gathering  information 
from  offerors  to  assist  the  Government 
in  planning  the  most  advantageous 
quantities  in  which  suppues  should  be 
purchased. 

7.201  [Reserved] 

7.202  Policy. 

(a)  Agencies  are  required  by  10  U.S.C 
2384(a)  and  41  U.S.C.  253(f)  to  procure 
supplies  in  such  quantity  as  (1)  will 
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result  in  the  total  cost  and  unit  cost  most 
advantageous  to  the  Government,  where 
practicable,  and  (2)  does  not  exceed  the 
quantity  reasonably  expected  to  be 
required  by  the  agency. 

(b)  Each  solicitation  for  a  contract  for 
supplies  is  required,  if  practicable,  to 
include  a  provision  inviting  each  offeror 
responding  to  the  solicitation  (1]  to  state 
an  opinion  on  whether  the  quantity  of 
the  supplies  proposed  to  be  acquired  is 
economically  advantageous  to  the 
Government,  and  (2)  if  applicable,  to 
recommend  a  quantity  or  quantities 
which  would  be  more  economically 
advantageous  to  the  Government.  Each 
such  recommendation  is  required  to 
include  a  quotation  of  the  total  price  and 
the  unit  price  for  supplies  procured  in 
each  recommended  quantity. 

7.203  Soicttation  provWon. 

Contracting  ofScers  shall  insert  the 
solicitation  provision  at  52.207-4, 
Economic  Purchase  Quantity — Supplies, 
in  solicitation  for  supplies;  except  that. 
for  civilian  agencies  other  than  NASA, 
this  solicitation  provision  is  optional  in 
connection  with  the  acquisition  of 
supplies  unless  the  items  of  supply  being 
acquired  are  individual  parts, 
components,  subassemblies,  assemblies 
or  subsystems  integral  to  a  major 
system,  and  other  property  which  may 
be  replaced  during  the  service  life  of  the 
system,  including  spare  parts  and 
replenishment  spare  parts,  but  not 
including  packaging  or  labeling 
associated  with  shipment  or 
identification  of  an  item. 

7.204  R>spof>8<Wmi««  of  centracMnq 

officers. 

(a)  Contracting  ofHcers  are 
responsible  for  transmitting  offeror 
responses  to  the  solicitation  provision  at 
52.207-4  to  appropriate  inventory 
management/requirements  development 
activities  in  accordance  with  agency 
procedures.  The  economic  purchase 
quantity  data  so  obtained  are  intended 
to  assist  inventory  managers  in 
establishing  and  evaluating  economic 
order  quantities  for  supplies  under  their 
cognizance. 

(b)  In  recognition  of  the  fact  that 
economic  purchase  quantity  data 
furnished  by  offerors  are  only  one  of 
many  data  inputs  required  for 
determining  the  most  economical  order 
quantities,  contracting  officers  should 
generally  fake  no  action  to  revise 
quantities  to  be  acquired  in  connection 
with  the  instant  procurement.  However, 
if  a  significant  price  variation  is  evident 
from  offeror  responses,  and  the  potential 
for  significant  savings  is  apparent,  the 
contracting  officer  shall  consult  with  the 
cognizant  inventory  manager  or 


requirements  development  activity 
before  proceeding  with  an  award  or 
negotiations.  If  this  consultation 
discloses  that  the  Government  should  be 
ordering  an  item  of  supply  in  different 
quantities  and  the  inventory  manager/ 
requirements  development  activity 
concurs,  the  soUcitation  for  the  item 
should  be  amended  or  canceled  and  a 
new  requisition  should  be  obtained. 

PART  ^-CONTRACTOR 
QUALIFICATIONS 

4.  Subpart  9.2  is  revised  to  read  as 
follows: 

Subpart  9.2— Oualification  Requirements 


Sec 

9.200 

9.201 

9.202 

9.203 

9.204 


Scope  of  subpart. 
Definitions. 
Policy. 

QPL'9,  QML's,  and  QBL's. 
Responsibilities  for  establishment  of  a 
qualification  requirement 
9.205    Opportunity  for  qualificatioii  before 

award. 
9J206    Acquisitions  subject  to  qualification 

requirements. 
9.206-1  General. 
9.206-2    Solicitation  provision  and  contract 

clause. 
9.206-3    Competition, 
9.207    Changes  in  status  regarding 
qualification  requirements. 

Subpart  9.2— Qualifications 
Requirements 

9.200  Scope  of  subpart 

This  subpart  implements  10  U.S.C. 
2319  and  41  U.S.C.  253{e)  and  prescribes 
policies  and  procedures  regarding 
qualification  requirements  and  the 
acquisitions  that  are  subject  to  such 
requirements. 

9.201  Definitions. 

"Procuring  activity,"  as  used  in  this 
part  or  subpart,  means  a  component  of 
an  executive  agency  having  a  significant 
acquisition  function  and  designated  as 
such  by  the  head  of  the  agency.  Unless 
agency  regulations  specify  otherwise, 
the  term  "procuring  activity"  shall  be 
synonymous  with  "contracting  activity" 
as  defined  in  Subpart  2.1. 

"Qualification  requirement"  means  a 
requirement  for  testing  or  other  quality 
assurance  demonstration  that  must  be 
completed  by  an  offeror  before  the 
offeror  is  awarded  a  contract. 

"Qualified  bidders  list  (QBL)"  means 
a  hst  of  bidders  who  have  had  their 
products  examined  and  tested  and  who 
have  satisfied  all  applicable 
qualification  requirements  for  that 
product  or  have  otherwise  satisfied  all 
applicable  qualification  requirements. 

"Qualified  manufacturers  list  (QML)" 
means  a  list  of  manufacturers  who  have 
had  their  products  examined  and  tested 


and  who  have  satisfied  all  applicable 
qualification  requirements  for  that 
product. 

"Qualified  products  list  (QM.)"  means 
a  list  of  products  which  have  been 
examined,  tested,  and  have  satisfied  all 
applicable  qualification  requirements. 

9.202    Policy. 

(a)(l]  The  head  of  the  agency  or 
desi^ee  shall,  before  establishing  a 
qualification  requirement,  prepare  a 
written  justification — 

(i)  Stating  the  necessity  for 
establishing  the  qualification 
requirement  and  specifying  why  the 
qualification  requirement  must  be 
demonstrated  before  contract  award; 

(ii]  Estimating  the  likely  costs  for  a 
potential  offeror  of  testing  and 
evaluation  which  a  potential  offeror  will 
incur  to  become  qualified. 

(iii)  Specifying  all  requirements  that  a 
potential  offeror  (or  its  product)  must 
satisfy  in  order  to  become  qualified. 
Only  those  requirements  which  are  the 
least  restrictive  to  meet  the  purposes 
necessitating  the  establishment  of  the 
qualification  requirements  shall  t>e 
specified. 

(2)  Upon  request  to  the  contracting 
activity,  potential  offerors  shall  be 
provide(t— 

(i)  All  requirements  that  they  or  their 
products  must  satisfy  to  become 
qualified; 

(ii)  At  their  expense  (but  see 
9.204(a)(2)  with  regard  to  small 
businesses),  a  prompt  opportunity  to 
demonstrate  their  abilities  to  meet  the 
standards  specified  for  qualification 
using  qualified  personnel  and  facilities 
of  the  agency  concerned,  or  of  another 
agency  obtained  through  interagency 
agreements,  or  imder  contract,  or  other 
methods  approved  by  the  agency 
(including  use  of  approved  testing  and 
evaluation  services  not  provided  under 
contract  to  the  agency). 

(3)  If  the  services  in  (a)(2)(ii)  above 
are  provided  by  contract,  the 
contractors  selected  to  provide  testing 
and  evaluation  services  shall  be — 

(i)  Those  that  are  not  expected  to 
benefit  from  an  absence  of  additional 
qualified  sources;  and 

(ii)  Required  by  their  contracts  to 
adhere  to  any  restriction  on  technical 
data  asserted  by  the  potential  offeror 
seeking  qualification. 

(4)  A  potential  offeror  seeking 
qualification  shall  be  promptly  informed 
as  to  whether  qualification  is  attained 
and,  in  the  event  it  is  not,  promptly 
furnished  specific  reasons  why 
qualification  was  not  attained. 

(b)  When  justified  under  the 
circumstances,  the  agency  activify 
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responsible  for  establishing  a 
qualification  requirement  shall  submit  to 
the  competition  advocate  for  the 
procuring  activity  responsible  for 
purchasing  the  item  subject  to  the 
qualification  requirement,  a 
determination  that  it  is  unreasonable  to 
specify  the  standards  for  qualification 
which  a  prospective  offeror  (or  its 
product)  must  satisfy.  After  considering 
any  comments  of  the  competition 
advocate  reviewing  the  determination, 
the  head  of  the  procuring  activity  may 
waive  the  requirements  of  9.202(a)(l)(ii) 
through  (4)  above  for  up  to  2  years  with 
respect  to  the  item  subject  to  the 
qualification  requirement.  A  copy  of  the 
waiver  shall  be  furnished  to  the  head  of 
the  agency  or  other  official  responsible 
for  actions  under  9.202(a)(1).  The  waiver 
authority  provided  in  this  paragraph 
does  not  apply  with  respect  to 
qualification  requirements  contained  in 
a  QPL.  QML.  or  QBL. 

(c)  If  a  potential  offeror  can 
demonstrate  to  the  satisfaction  of  the 
contracting  officer  that  the  potential 
offeror  (or  its  product)  meets  the 
standards  established  for  qualification 
or  can  meet  them  before  the  date 
specified  for  award  of  the  contract,  a 
potential  offeror  may  not  be  denied  the 
opportunity  to  submit  and  have 
considered  an  offer  for  a  contract  solely 
because  the  potential  offeror— 

(1)  Is  not  on  a  QPL.  QML,  or  QBL 
maintained  by  the  Department  of 
Defense  (DOD)  or  the  National 
Aeronautics  and  Space  Administration 
(NASA);  or 

(2)  Has  not  been  identified  as  meeting 
a  qualification  requirement  established 
after  October  19. 1984,  by  DOD  or 
NASA;  or 

(3)  Has  not  been  identified  as  meeting 
a  qualification  requirement  established 
by  a  civilian  agency  (not  including 
NASA).  ■ 

(d)  The  procedures  in  Subpart  19.6  for 
referring  matters  to  the  Small  Business 
Administration  are  not  mandatory  on 
the  contracting  officer  when  the  basis 
for  a  referral  would  involve  a  challenge 
by  the  offeror  to  either  the  validity  of 
the  qualification  requirement  or  the 
offeror's  compliance  with  such 
requirement. 

(e)  The  contracting  officer  need  not 
delay  a  proposed  award  in  order  to 
provide  a  potential  offeror  with  an 
opportunity  to  demonstrate  its  ability  to 
meet  the  standards  specified  for 
qualification.  In  addition,  when 
approved  by  the  head  of  an  agency  or 
designee,  a  procurement  need  not  be 
delayed  in  order  to  comply  with  9.202(a). 

(f)  Within  7  years  following 
enforcement  of  a  QPL.  QML.  or  QBL  by 
DOD  or  NASA,  or  within  7  years  after 


any  qualification  requirement  was 
originally  established  by  a  civilian 
agency  other  than  NASA,  the 
qualification  requirement  shall  be 
examined  and  revalidated  in 
accordance  with  the  requirements  of 
9.202(a).  For  DOD  and  NASA. 
qualification  requirements,  other  than 
QPL'8.  QML's.  and  QBLs.  shall  be 
examined  and  revalidated  within  7 
years  after  establishment  of  the 
requirement  under  9.202(a).  Any  periods 
for  which  a  waiver  under  9.202(b)  is  in 
effect  shall  be  excluded  in  computing 
the  7  years  within  which  review  and 
revalidation  must  occur. 

9.203    QPL's.  QML'S  and  QBL'a. 

(a)  Qualification  and  listing  in  a  QPL. 
QML.  or  QBL  is  the  process  by  which 
products  are  obtained  from 
manufacturers  or  distributors,  examined 
and  tested  for  compliance  with 
specification  requirements,  or 
manufacturers  or  potential  offerors,  are 
provided  an  opportujiity  to  demonstrate 
their  abilities  to  meet  the  standards 
specified  for  qualification.  The  names  of 
successful  products,  manufacturers,  or 
potential  offerors  are  included  on  lists 
evidencing  their  status.  Generally, 
qualification  is  performed  in  advance 
and  independently  of  any  specific 
acquisition  action.  After  qualification, 
the  products,  manufacturers,  or  potential 
offerors  are  included  in  a  Federal  or 
Military  QPL.  QML.  or  QBL  (See 
9.202(a)(2)  with  regard  to  any  product 
manufacturer,  or  potential  offeror  not 
yet  included  on  an  applicable  list.) 

(b)  Specifications  requiring  a  qualified 
product  are  included  in  the  following 
publications: 

(1)  Index  of  Federal  Specifications 
and  Standards,  FPMR  101-29.1. 

(2)  Department  of  Defense  Index  of 
Specifications  and  Standards. 

(c)  Instructions  concerning 
qualification  procedures  are  included  in 
the  following  publications: 

(1)  Federal  Standardization 
Handbook.  FPMR  101-29,  Chapter  IV. 

(2)  Defense  Standardization  Manual 
4120.3-M,  Chapter  IV,  as  amended  by 
Military  Standards  961  and  962. 

(d)  The  publications  listed  in 
paragraphs  (b)  and  (c)  above  are  sold  to 
the  public  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  Civil 
agencies  may  obtain  the  publications 
from  the  General  Services 
Administration,  Specifications  Section 
(WFSIS),  Washington.  DC  20407. 
Defense  agencies  may  obtain  the 
publications  from  the  Naval 
Publications  and  Forms  Center.  5801 
Tabor  Avenue,  Philadelphia,  PA  19120. 


9.204    R— pon»lb«HI—  for  ttabUhitm^ 
of  ■  qualification  rtquirwTMnL 

The  responsibilities  of  agency 
activities  that  establish  qualification 
requirements  include  the  following: 

(a)  Arranging  pubhcity  for  the 
qualification  requirements.  If  active 
competition  on  anticipated  future 
qualification  requirements  is  likely  to  be 
fewer  than  two  manufacturers  or  the 
products  of  two  manufacturers,  the 
activity  responsible  for  estpblishment  of 
the  qualification  requirements  shall — 

(1)  Periodically  pubbsh  notice  in  the 
Commerce  Business  Daily  soliciting 
additional  sources  or  products  to  seek 
qualification  unless  the  contracting 
officer  determines  that  such  publication 
would  compromise  the  national  security. 

(2)  Bear  the  cost  of  conducting  the 
specified  testing  and  evaluation 
(excluding  the  costs  associated  with 
producing  the  item  or  establishing  the 
production,  quality  control  or  other 
system  to  be  tested  and  evaluated)  for  a 
small  business  concern  or  a  product 
manufactured  by  a  small  business 
concern  which  has  met  the  standards 
specified  for  qualification  and  v^ch 
could  reasonably  be  expected  to 
compete  for  a  contract  for  that 
requirement.  However,  such  costs  may 
be  borne  only  if  it  is  determined  in 
accordance  with  agency  procedures  that 
such  additional  qualified  sources  or 
products  are  likely  to  result  in  cost 
savings  from  increased  competition  for 
future  requirements  sufficient  to 
amortize  the  costs  incurred  by  the 
agency  within  a  reasonable  period  of 
time,  considering  the  duration  and  doDar 
value  of  anticipated  future  requirements. 
A  prospective  contractor  requestii^  the 
United  States  to  bear  testing  and 
evaluation  costs  must  certify  as  to  its 
status  as  a  small  business  concern 
under  section  3  of  the  Small  Business 
Act  in  order  to  receive  further 
consideration. 

(b)  Qualifying  products  that  meet 
specification  requirements. 

(c)  Listing  manufacturers  and 
suppliers  whose  products  are  qualified 
in  accordance  With  agency  procedures. 

(d)  Furnishing  QPL's.  OML's.  or  QBL's 
or  the  qualification  requirements 
themselves  to  prospective  offerors  and 
the  poblic  upon  request  (see 
9.202(a)(2)(i)  above). 

(e)  Clarifying,  as  necessary, 
qualification  requirements.  *■ 

(f)  In  appropriate  cases,  when 
requested  by  the  contracting  officer, 
providing  concurrence  in  a  decision  not 
to  enforce  a  qualification  requirement 
for  a  solicitation. 
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(g)  Withdrawing  or  omitting 
quaUncation  of  a  listed  product 
manufacturer  or  offeror,  as  necessary. 

(h)  Advising  persons  furnished  any 
list  of  products,  manufacturers  or 
offerors  meeting  a  qualification 
requirement  and  suppliers  whose 
products  are  on  any  such  Ust  that — 

(1)  The  list  does  not  constitute 
endorsement  of  the  product, 
manufacturer,  or  other  source  by  the 
Government: 

(2)  The  products  or  sources  listed 
have  been  qualified  under  the  latest 
applicable  speciHcation; 

(3)  The  list  may  be  amended  without 
notice; 

(4)  The  listing  of  a  producf  or  source 
does  not  release  the  supplier  from 
compliance  with  the  specirication;  and 

(5)  Use  of  the  list  for  advertising  or 
publicity  is  permitted.  However,  it  must 
not  be  stated  or  implied  that  a  particular 
product  or  source  is  the  only  product  or 
source  of  that  type  qualified,  or  that  the 
Government  in  any  way  recommends  or 
endorses  the  products  or  the  source 
listed. 

(i)  Reexamining  a  qualified  product  or 
manufacturer  when — 

(1)  The  manufacturer  has  modified  its 
product,  or  changed  the  material  or  the 
processing  sufficiently  so  that  the 
vahdity  of  previous  qualifications  is 
questionable; 

(2)  The  requirements  in  the 
specification  have  been  amended  or 
revised  sufficiently  to  affect  the 
character  of  the  product  or 

(3)  It  is  otherwise  necessary  to 
determine  that  the  quality  of  the  product 
is  maintained  in  conformance  with  the 
specification. 

•.205    Opportunity  for  qitaHfication  befora 


(a)  If  an  agency  determines  that  a 
qualification  requirement  is  necessary, 
the  agency  activity  responsible  for 
establishing  the  requirement  shall  urge 
manufacturers  and  other  potential 
sources  to  demonstrate  their  ability  to 
meet  the  standards  specified  for 
qualification  and,  when  possible,  give 
sufficient  time  to  arrange  for 
qualification  before  award.  The 
responsible  agency  activity  shall,  before 
establishing  any  qualification 
requirement  furnish  notice  to  the  U.S. 
Department  of  Commerce,  Office  of 
Field  Operations,  P.O.  Box  5999, 
Chicago,  Illinois  60680,  for  synopsis  in 
the  Commerce  Business  Daily.  The 
notice  shall  include — 

(1)  Intent  to  establish  a  qualification 
requirement 

(2)  The  specification  number  and 
name  of  the  product 


(3)  The  name  and  address  of  the 
activity  to  which  a  request  for  the 
information  and  opportunity  described 
in  9.202(a)(2)  should  be  submitted: 

(4)  The  anticipated  date  that  the 
agency  will  begin  awarding  contracts 
subject  to  the  qualification  requirement 

(5)  A  precautionary  notice  that  when  a 
product  is  submitted  for  qualification 
testing,  the  applicant  must  furnish  any 
specific  information  that  may  be 
requested  of  the  manufacturer  before 
testing  will  begin;  and 

(6)  The  approximate  time  period 
following  submission  of  a  product  for 
qualification  testing  within  which  the 
applicant  will  be  notified  whether  the 
product  passed  or  failed  the 
qualification  testing  (see  9.202(a)(4)). 

(b)  The  activity  responsible  for 
establishing  a  qualification  requirement 
shall  keep  any  list  maintained  of  those 
already  qualified  open  for  inclusion  of 
additional  products,  manufacturers,  or 
other  potential  sources,  including 
eligible  products  from  designated 
countries  under  terms  of  the 
International  Agreement  on  Government 
Procurement  (see  Subpart  25.4). 

9J3M    Acquisitions  sutiject  to  qualification 
r*quir*ments. 

9.206-1    GeneraL 

(a)  Agencies  may  not  enforce  any 
QPL,  QML.  or  QBL  without  first 
complying  with  the  requirements  of 
9.202(a).  However,  qualification 
requirements  themselves,  whether  or  not 
previously  embodied  in  a  QPL,  QML,  or 
QBL,  may  be  enforced  without  regard  to 
9.202(a)  if  they  are  in  either  of  the 
following  categories: 

(1)  Any  qualification  requirement 
established  by  statute  prior  to  October 
30. 1984,  for  civilian  agencies  (not 
including  NASA);  or 

(2)  Any  qualification  requirement 
established  by  statute  or  administrative 
action  prior  to  October  19, 1984,  for 
DOD  or  NASA.  Qualification 
requirements  established  after  the 
above  dates  must  comply  with  9.a02(a) 
to  be  enforceable. 

(b)  Except  when  the  agency  head  or 
designee  determines  that  an  emergency 
exists,  whenever  an  agency  elects  not  t<y 
enforce  a  qualification  requirement 
which  it  established,  the  requirement 
may  not  thereafter  be  enforced  unless 
the  agency  complies  with  9.202(a). 

(c)  If  a  qualification  requirement 
applies,  the  contracting  officer  need 
consider  only  those  offers  identified  as 
meeting  the  requirement  or  included  on 
the  applicable  QPL,  QML,  or  QBL. 
unless  an  offeror  can  satisfactorily 
demonstrate  to  the  contracting  officer 
that  it  or  its  product  can  meet  the 


standards  established  for  qualification 
before  the  date  specified  for  award. 

(d)  If  a  product  subject  to  a 
qualification  requirement  is  to  be 
acquired  by  the  prime  contractor  as  a 
component  of  an  end  item,  the 
contracting  officer  shall  require  the 
prime  contractor  to  furnish  a  component 
that  has  met  the  qualification 
requirement  before  award  of  a 
subcontract  for  the  component  Any 
delay  resulting  from  the  prime 
contractor's  awaiting  qualification 
approval  of  a  component  by  the 
Government  shall  not  constitute 
excusable  delay  if  a  previously  qualified 
component  could  have  been  acquired  by 
the  prime  contractor  in  time  to  meet  the 
end  item  delivery  schedule  (see  the 
clause  at  52.209-2,  Qualification 
Requirements — Components  of  End 
Items). 

(e)  In  acquisitions  subject  to 
qualification  requirements,  the 
contracting  officer  shall  take  the 
following  steps: 

(1)  Use  presolicitation  notices  in 
appropriate  cases  to  advise  potential 
suppliers  before  issuing  solicitations 
involving  qualification  requirements. 
The  notices  shall  identify  the 
specification  containing  the  qualification 
requirement  and  establish  an  allowable 
time  period,  consistent  with  delivery 
requirements,  for  prospective  offerors  to 
demonstrate  their  abilities  to  meet  the 
standards  specified  for  qualification. 
The  notice  shall  be  publicized  in 
accordance  with  5.204.  Whether  or  not  a 
presolicitation  notice  is  used,  the 
general  sjmopsizing  requirements  of 
Subpart  5.2  apply. 

(2)  Distribute  solicitations  to 
prospective  contractors  whether  or  not 
they  have  been  identified  as  meeting 
applicable  qualification  requirements. 

(3)  When  appropriate,  request  in 
accordance  with  agency  procedures  that 
a  qualification  requirement  not  be 
enforced  in  a  particular  acquisition  and, 
it  granted,  so  specify  in  the  solicitation 
(see  g.206-l(b)). 

(4)  Forward  requests  from  potential 
suppliers  for  information  on  a 
qualification  requirement  to  the  agency 
activity  responsible  for  establishing  the 
requirement 

(5)  Allow  the  maximum  time, 
consistent  with  delivery  requirements, 
between  issuing  the  solicitation  and  the 
contract  award.  As  a  minimum, 
contracting  officers  shall  comply  with 
the  time  frames  specified  in  5.203  when 
applicable. 
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9.206-2    SoUctation  provision  and  contract 
clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.209-1.  Qualification 
Requirements,  in  solicitations  when  the 
acquisition  is  subject  to  a  qualification 
requirement. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.209-2,  Qualification 
Requirements— Components  of  End 
Items,  in  solicitations  and  contracts, 
when  components  of  end  items  are 
subject  to  a  qualification  requirement. 

9.206-3    Competition. 

(a)  Presolicitation.  If  a  qualification 
requirement  applies  to  an  acquisition, 
the  contracting  officer  shall  review  the 
applicable  QPL,  QML.  or  QBL  or  other 
identification  of  those  sources  which 
have  met  the  requirement  before  issuing 
a  solicitation  to  ascertain  whether  the 
number  of  sources  i&«dequate  for 
competition.  (See  9.204(a)  for  duties  of 
the  agency  activity  responsible  for 
establishment  of  the  qualification 
requirement.)  If  the  number  of  sources  is 
inadequate,  the  contracting  officer  shall 
request  the  agency  activity  which 
established  the  requirement  to — 

(1)  Indicate  the  anticipated  date  on 
which  any  sources  presently  undergoing 
evaluation  will  have  demonstrated  their 
abilities  to  meet  the  qualification 
requirement  so  that  the  solicitation 
could  be  rescheduled  to  allow  as  many 
additional  sources  as  possible  to  qualify; 
or 

(2)  Indicate  whether  a  means  other 
than  the  qualification  requirement  is 
feasible  for  testing  or  demonstrating 
quality  assurance. 

(b)  Postsolicitation.  The  contracting 
officer  shall  submit  to  the  agency 
activity  which  established  the 
qualification  requirement  the  names  and 
addresses  of  concerns  which  requested 
copies  of  the  sohcitation  but  are  not 
included  on  the  applicable  QPL.  QML,  or 
QBL  or  identified  as  meeting  the 
qualification  requirement.  The  activity 
will  then  assist  interested  concerns  in 
meeting  the  standards  specified  for 
qualification  (see  9.202(a)  (2)  and  (4)). 

9.207    Changes  In  status  regarding 
qualification  requirements. 

(a)  The  contracting  officer  shall 
promptly  report  to  the  agency  activity 
which  established  the  qualification 
requirement  any  conditions  which  may 
merit  removal  or  omission  from  a  QPL. 
QML,  or  QBL  or  affect  whether  a  source 
should  continue  to  be  otherwise 
identified  as  meeting  the  requirement. 
These  conditions  exist  when — 

(1)  Products  or  services  are  submitted 
for  inspection  or  acceptance  that  do  not 
meet  the  quahfication  requirement; 


(2)  Products  or  services  were 
previously  rejected  and  the  defects  were 
not  corrected  when  resubmitted  for 
inspection  or  acceptance; 

(3)  A  supplier  fails  to  request 
reevaluation  following  change  of 
location  or  ownership  of  the  plant  where 
the  product  which  met  the  quahfication 
requirement  was  manufactured  (see  the 
provision  at  52.209-1.  Qualification 
Requirements,  ai^d  the  clause  at  52.209- 
2,  Qualification  Requirements — 
Components  of  End  Items): 

(4)  A  manufacturer  of  a  product  which 
met  the  qualification  requirement  has 
discontinued  manufacture  of  the 
product; 

(5)  A  source  requests  removal  from  a 
QPL.  QML,  or  QBL; 

(6)  A  condition  of  meeting  the 
qualification  requirement  was  violated; 
e.g..  advertising  or  publicity  contrary  to 
9.204(h)(5); 

(7)  A  revised  specification  imposes  a 
new  qualification  requirement; 

(8)  Manufacturing  or  design  changes 
have  been  incorporated  in  the 
qualification  requirement; 

(9)  The  source  is  on  the  Consolidated 
List  of  Debarred,  Suspended,  and 
Ineligible  Contractors  (see  Subpart  9.4); 
or 

(10)  Performance  of  a  contract  subject 
to  a  qualification  requirement  is 
otherwise  unsatisfactory. 

(b)  After  considering  any  of  the  above 
or  other  conditions  reasonably  related 
to  whether  a  product  or  source 
continues  to  meet  the  standards 
specified  for  qualification,  an  agency* 
may  take  appropriate  action  without 
advance  notification.  The  agency  shall, 
however,  promptly  notify  the  affected 
parties  if  a  product  or  source  is  removed 
from  a  QPL.  QML.  or  QBL,  or  will  no 
longer  be  identified  as  meeting  the 
standards  specified  for  qualification. 
This  notice  shall  contain  specific 
information  why  the  product  or  source 
no  longer  meeis  the  qualification 
requirement. 

PART  14— SEALED  BIDDING 

5.  Section  14.212  is  added  to  read  as 
follows: 

1 4.2 1 2    Economic  purchase  quantities 
(supplies). 

Contracting  officers  shall  comply  with 
the  economic  purchase  quantity 
planning  requirements  for  supplies  in 
Subpart  7.2.  See  7.203  for  instructions 
regarding  use  of  the  provision  at  52.207- 
4,  Economic  Purchase  Quantity — 
Supplies,  and  7.204  for  guidance  on 
handling  responses  to  that  provision. 


PART  15— CONTRACTING  BY 
NEGOTIATION 

6.  Section  15.415  is  added  to  read  as 
follows: 

1 5.4 1 5    Economic  purctiase  quantities 
(supplies). 

Contracting  officers  shall  comply  with 
the  economic  purchase  quantity 
planning  requirements  for  supplies  in 
Subpart  7.2.  See  7.203  for  instructions 
regarding  use  of  the  provision  at  52.207- 
4,  Economic  Purchase  Quantity — 
Supplies,  and  7.204  for  guidance  on 
handling  responses  to  that  provision. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7.  Section  52.203-6  is  added  to  read  as 

follows: 

52.203-6    Restrictlona  on  Subcontractor 
Sales  to  the  Government 

As  prescribed  in  3.503-2,  insert  the 
following  clause: 

Restrictions  on  Contractor  Sales  to  the 
Goverament  Qui  1985) 

(a)  Except  as  provided  in  (b]  below,  the 
Contractor  shall  not  enter  into  any  agreement 
with  an  achial  or  prospective  subcontractor, 
nor  otherwise  act  in  any  manner,  which  has 
or  may  have  the  effect  of  restricting  sales  by 
such  subcontractors  directly  to  the 
Government  of  any  item  or  process  (including 
computer  software)  made  or  furnished  by  the 
subcontractor  under  this  contract  or  under 
any  follow-on  production  contract 

(b)  The  prohibition  in  (a)  above  does  not 
preclude  the  Contractor  from  asserting  rights 
that  are  othCTwise  authorized  by  law  or 
regulation. 

(c)  The  Contractor  agrees  to  incorporate 
the  substance  of  this  clause,  including  this 
paragraph  (c),  in  all  subcontracts  under  this 
contract. 

(End  of  clause) 

8.  Section  52.207-4  is  added  to  read  as 

follows: 

52.207-4    Economic  Purchase  Quantity— 
Suppiiea. 

As  prescribed  in  7.203,  insert  the 
following  provision: 

Economic  Purchase  Quantity — Supplies  Qui 
1965) 

(a)  Offerors  are  invited  to  state  an  opinion 
on  whether  the  quantity(ies]  of  supplies  on 
which  bids,  proposals  or  quotes  are  requested 
in  this  solicitation  is  (are)  economically 
advantageous  to  the  Government. 


(b)  Each  offeror  who  believes  that 
acquisitions  in  different  quantities  would  be 
more  advantageous  is  invited  to  recommend 
an  economic  purchase  quantity.  If  different 
quantities  are  recommended,  a  total  and  a 
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unit  price  must  be  quoted  for  applicable 
items.  An  economic  purchase  quantity  is  that 
quantity  at  which  a  significant  price  break 
occurs  and  beyond  which  no  substantial 
decrease  would  result.  Lf  there  are  significant 
price  breaks  at  different  quantity  points,  this 
information  is  desired  as  well. 

Offeror  Recommendations 


Hm 

QuMi- 

Pric* 
quota- 
tion 

Totri 

(c]  The  information  requested  in  this 
provision  is  being  solicited  to  avoid 
acquisitions  in  disadvantageous  quantities 
and  to  assist  the  Government  in  developing  a 
data  base  for  future  acquisitions  of  these 
items.  However,  the  Government  reserves  the 
right  to  amend  or  cancel  the  solicitation  and 
resolicit  with  respect  to  any  individual  item 
in  the  event  quotations  received  and  the 
Government's  requirements  indicate  that 
different  quantities  should  be  acquired. 

(End  of  provision) 

9.  Section  52.209-1  is  revised  to  read 
as  follows: 

52.209-1    Qualification  Requirements. 

As  prescribed  in  9.206-2(a),  insert  the 
following  provision: 

Qualification  Requirements  Qui  1965) 

(a)  Definition:  "Qualification  requirement" 
as  used  in  this  provision,  means  a 
requirement  for  testing  or  other  quality 
assurance  demonstration  that  must  be 
completed  by  an  offeror  before  award  of  a 
contract. 

(b)  This  solicitation  identifies  those 
supplies  or  services  to  which  a  qualification 
requirement  applies.  The  Contracting  Officer 
will  make  awards  for  those  supplies  or 
services  requiring  qualification  only  if  the 
offered  product,  manufacturer,  or  offeror  has 
demonstrated  that  it  meets  the  standards 
prescribed  for  qualification.  The  product, 
manufacturer,  or  offeror  must  be  qualified  by 
the  time  of  award  whether  or  not  the  name  of 
the  product,  manufacturer,  or  offeror  is 


actually  included  on  a  qualified  products  list, 
qualified  manufacturers  list,  or  qualified 
bidders  list  Offerors  should  contact  the 
agency  activity  designated  below  to  obtain 
all  requirements  that  they  or  their  products 
must  satisfy  to  become  qualified  and  to 
arrange  for  an  opportunity  to  demonstrate 
their  abilities  to  meet  the  standards  specified 
for  qualification. 

fName)  

(Address)  

(c)  If  an  offeror  or  its  product  has  already 
met  the  qualification  requirement  the 
applicable  information  noted  below  should 
beprovided. 

Offeror's  Name    

Manufacturer's  Name 

Item  Name    

Test  Number 

(to  the  extent  known] 

(d)  If  an  offeror  or  its  product  has  met  the 
qualification  requirement  but  is  not  yet  on  a 
qualified  products  list  qualified 
manufacturers  list  or  qualified  bidders  list 
the  offeror  shall  submit  evidence  of 
qualification  with  its  offer  in  order  to  receive 
consideration.  If  this  is  a  sealed  bid 
acquisition  and  the  product  manufactxirer  or 
offeror  that  is  already  qualified  or  is  to  be 
qualified  before  award  is  not  identified, 
either  above  or  elsewhere  in  the  bid,  the 
Contracting  Officer  will  reject  the  bid.  Unless 
determined  to  be  in  the  Government's 
interests,  this  acquisition  will  not  be  delayed 
in  order  to  provide  an  offeror  with  an 
opportunity  to  meet  the  standards  specified 
for  qualification. 

(e)  Any  change  in  location  or  ownership  of 
the  plant  where  a  previously  qualified 
product  was  manufactured  requires 
reevaluation  of  the  qualification.  Similarly, 
any  change  in  location  or  ownership  of  a 
previously  qualified  manufacturer  or  offeror 
requires  reevaluation  of  the  qualification.  The 
reevaluation  must  be  accomplished  before 
the  date  of  award. 

(End  of  provision) 

10.  Section  52.209-2  is  revised  to  read 
as  follows: 

52.209-2    Quallflcaticn  Requirement*— 
Components  of  End  Items. 

As  prescribed  in  9.206-2(b),  insert  the 
following  clause: 


Qualificatioo  Requirements — Components  of 
End  Items  Qui  1985) 

(a)  Definition:  "Qualification  requirement," 
as  used  in  this  clause,  means  a  requirement 
for  testing  or  other  quality  assiu-ance 
demonstration  that  must  be  completed  before 
award  of  subcontracts  or  before  beginning 
manufacture  of  certain  components  of  end 
items  covered  by  this  contract. 

(b)  If  any  of  the  end  items  to  be  acquired 
by  the  Government  will  contain  one  or  more 
components  that  are  subject  to  a  qualification 
requirement,  the  components  or  their 
manufacturers  must  demonstrate  their 
abilities  to  meet  the  standards  specified  for 
qualification  before  the  Contractor  awards 
any  subcontract  for  the  components.  If  the 
Contractor  plans  to  manufacture  components, 
the  Contractor  shall  have  demonstrated  its 
ability  to  meet  the  standards  specified  for 
qualification  before  beginning  to  manufacture 
the  components.  The  components  need  not  be 
qualified  before  the  manufacture  of  the 
prototype,  preproduction  model,  or  first 
article,  for  qualification  testing. 

(c)  Unless  required  for  interchangeability 
or  compatibility,  the  Contractor  shall  not  cite 
brand  names  from  any  qualified  products  list 
or  qualified  manufacturers  list  in  any 
subcontractor  solicitation,  but  shall  refer  to 
the  pertinent  specification  in  order  to  obtain 
optimum  competition. 

(d)  Delay  resulting  from  the  Contractor's 
awaiting  qualification  approval  by  the 
Government  of  a  component  or  its 
manufacturer  shall  not  constitute  excuseable 
delay  when  a  previously  qualified  component 
could  have  been  acquired  in  time  to  meet  the 
end  item  delivery  schedule. 

(e)  Any  change  in  location  or  ownership  of 
the  plant  where  a  previously  qualified 
product  was  manufactured  requires 
reevaluation  of  whether  the  standards 
specified  for  qualification  are  still  met.  The 
reevaluation  must  be  completed  before  the 
award  of  any  subcontract  for  the  components 
or  before  beginning  the  manufacture  of  the 
components. 

(End  of  clause] 

[FR  Doc.  85-20781  Filed  8-29-85;  8:45  am] 
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OEPArmiENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rettabilltative  Services 

34  CFR  Part  327 

Handicapped  Special  Studies  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  issues 
regulations  under  Section  618  of  Part  B 
of  the  Education  of  the  Handicapped 
Act,  as  amended  by  the  Education  of  the 
Handicapped  Act  Amendments  of  1983, 
Pub.  L  98-199.  This  program  provides 
support  for  data  collection  activities  and 
studies,  investigations,  and  evaluations 
to  assess  the  impact  and  effectiveness  of 
programs  assisted  imder  the  Education 
of  the  Handicapped  Act,  and  for  the 
development  publication  and 
dissemination  of  the  annual  report  to  the 
Congress  required  under  Section  618  of 
the  Act. 

These  final  regulations  include,  among 
other  things,  information  about  the  kinds 
of  projects  supported  under  this 
program,  the  application  requirements, 
and  the  seI«ction  criteria  for  judging 
applications. 

EFFECTIVE  DAT^  These  regulations  will 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  to  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Sanchez,  Special  Education 
Programs,  Department  o\  Education,  400 
Maryland  Avenue,  SW.  (Switzer 
Building,  Room  3511-M/S  2313). 
Washington.  D.C.  20202;  Telephone: 
(202]  732-1117. 

^SUPPLEMENTARY  INFORMATION:  The 
Handicapped  Special  Studies  program  is 
authorized  by  Section  618  of  Part  B  of 
the  Education  of  the  Handicapped  Act, 
as  amended  by  the  Education  of  the 
Handicapped  Act  Amendments  of  1983, 
Pub.  L  98-199  (20  U.S.C.  1418).  Under 
this  program,  support  is  provided  for  the 
collection  of  data,  as  well  as  studies  to 
evaluate  State  and  local  efforts  to 
provide  a  free  appropriate  public 
education  to  handicapped  children  and 
youth.  Section  618  of  the  Act  requires 
that  this  information  be  included  in  the 
annual  report  submitted  to  the  Congress 
by  the  Department.  The  activities 
conducted  under  this  program  are 
designed  to  provide  Congress  with 
information  relevant  to  policymaking 
and  to  provide  Federal.  State  and  local 
educational  agencies  with  information 


relevant  to  program  management, 
administration,  and  the  effectiveness  of 
their  special  education  programs.  Under 
Section  618(c)  of  the  Act.  the  Secretary 
is  required,  not  later  than  July  1  of  each 
year,  to  submit  to  the  appropriate 
committees  of  each  House  of  the 
Congress  and  to  publish  in  the  Federal 
Register  proposed  evaluation  priorities 
for  special  studies  to  determiiw  the 
impact  of  the  Act  for  review  and 
comment. 

A  notice  of  proposed  rulemaking  for 
this  program  was  published  on  February 
6, 1985  (50  ER  5080).  Certain  technical 
revisions  have  been  made  to  the 
selection  criteria  in  S  327.31.  No 
substantive  changes  are  intended,  and 
no  amendments  to  the  applications  are 
necessary.  The  comments  received  in 
response  to  this  notice  and  the 
Secretary's  responses  are  summarized 
below. 

Comment.  One  commenter 
recommended  that  the  regulations 
specify  that  the  evaluation  requirements 
under  Section  618  of  the  Act  also  apply 
to  the  program  operated  by  the  Bureau 
of  Indian  Affairs  (BIA)  in  die 
Department  of  Interior  and  its  special 
education  State  plan.  The  commenter 
also  recommended  that  the  evaluations 
of  special  education  programs  under  the 
jurisdiction  of  the  States  and  BIA  be 
conducted  by  third  party  evaluates  who 
are  not  involved  in  the  administration  of 
these  programs.  The  commenter 
suggested  that  Indian  tribes  be  included 
as  appropriate  bodies  to  oversee  the 
evaluations,  or  that  the  evaluations  of 
the  special  education  needs  and  services 
for  those  distinct  minority  populations 
be  contracted  for  separately. 

Response.  No  change  has  been  made. 
The  Bureau  of  Indian  Affairs  is  treated 
as  a  State  educational  agency  and,  as 
such,  is  eligible  to  apply  for  awards 
under  section  618  of  the  Act.  Section 
618(d)(2)  of  the  Act  requires  that 
cooperative  agreements  entered  into 
under  section  618(d)  be  developed  in 
consultation  with  the  State  Advisory 
Panel  established  under  section 
613(a)(12)  of  the  Act.  the  local 
educational  agencies,  and  others 
involved  in  or  concerned  with  the 
education  of  handicapped  children  and 
youth.  Indian  tribes  would  appropriately 
be  included  among  the  groups  consulted 
in  developing  an  application  by  BIA  for 
one  of  those  awards.  Under  section 
618(d)(1)  of  the  Act,  only  State 
educational  agencies  are  eligible  to 
apply  for  an  award  for  a  cooperative 
agreement,  but  the  recipient  of  an  award 
is  not  precluded  from  contracting  with 
third  parties  to  conduct  activities  to 
carry  out  the  project. 


Comment.  Several  commenters  asked 
that  the  regulations  require  the 
Secretary  to  notify  unsuccessful 
applicants  that  they  are  not  receiving 
awards,  the  reasons  for  the  rejection. 
and  the  niunber  of  points  earned. 

Response.  No  change  has  been  made. 
Section  75.218  of  EDGAR  now  provides 
that  the  Secretary  inform  an  applicant 
why  the  application  was  not  selected  in 
a  competition.  Applications  received 
under  competitions  held  under  section 
618  of  the  Act  are  covered  by  this 
requirement. 

Comment.  Several  commenters 
recommended  that  the  training  and 
qualifications  of  the  panel  members  that 
review  and  recommend  the  selection  of 
the  award  recipients  be  specified,  if  it  is 
not  the  Secretary  alone  who  makes  the 
selection. 

Response.  No  change  has  been  made. 
EDGAR  (34  CFR  75.217)  akeady 
specifies  the  procedures  for  using  a 
group  of  experts  to  evaluate 
applications.  These  procedures  apply  to 
this  program.  Because  of  the  wide 
variety  of  competitions  held  by  the 
Department  and  the  diverse  areas  which 
may  be  addressed  within  a  single 
competition,  the  training  and 
qualifications  of  the  individuals 
assigned  to  evaluate  applications  are 
determined  as  priorities  are  established 
for  funding. 

Comment.  Several  commenters  felt 
that  S  327.40  is  discriminatory  because  it 
identifies  the  State  educational  agency 
as  the  only  potential  grantee  required  to 
contribute  an  amount  not  less  than  40 
percent  of  the  cost  of  the  study,  while 
S  327.2  indicates  that  eligible  recipients 
of  grants  under  this  program  include 
public  or  private  agencies,  institutions, 
organizations  and  other  appropriate 
parties. 

Response.  A  change  has  been  made. 
The  proposed  regulations  do  not  clearly 
identify  the  State  Educational  Agency/ 
Federal  Evaluation  Studies  projects  as 
the  activities  funded  under  section 
618(d)  of  the  Act.  Language  has  been 
added  to  §  327.40  to  make  this  clear. 
State  educational  agencies  are  the  only 
eligible  applicants  for  awards  under 
section  618(d)  and  by  statute  are 
required  to  contribute  an  amount  not 
less  than  40  percent  of  the  cost  of  the 
study. 

If  a  State  educational  agency  were  to 
apply  for  an  award  in  competitions 
other  than  those  under  section  618(d)  of 
the  Act.  the  40  percent  contribution 
would  not  be  a  requirement. 

Comment.  Several  commenters  felt 
that  the  regulations  should  allow  a  State 
educational  agency  to  contract  with 
research  and/or  evaluation  consultants 
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as  necessary  to  conduct  evaluation 
studies. 

Response.  No  change  has  been  made. 
The  regulations  do  not  prohibit  a  State 
educational  agency  from  contracting 
with  research  and/or  evaluation 
consultants  for  the  puipose  of  assisting 
in  conducting  evaluation  studies.  When 
a  State  educational  agency  contracts 
with  consultants  for  such  a  purpose,  the 
EDGAR  provisions  at  34  CFR  75.708(b) 
and  Part  74.  Subpart  P  apply  to  the  use 
and  compensation  of  consultants. 

Comment  Several  commenters  asked 
that  there  be  a  speciHc  procedure  for 
requesting  additions  or  deletions  to  the 
grant  or  cooperative  agreement,  or  a 
reference  to  other  regulations.  Several 
commenters  also  recommended  that 
there  be  speciHc  procedures  for 
recipients  to  follow  in  the  event  of  a 
potential  or  actual  cost  overrun. 
•  Response.  No  change  has  been  made. 
The  EDGAR  provisions  at  SS  74.102 
[Prior  approval  procedures),  74.103 
[Programmatic  changes),  and  74.105 
[Budget  revisions — nonconstruction 
projects)  establish  the  procedures  to  be 
followed  for  requesting  changes  to  a 
grant  or  cooperative  agreement.  Section 
327.3  of  these  regulations  already 
specifies  that  the  EDGAR  regulations 
apply. 

Comment  One  commenter 
recommended  that  a  change  be  made  in 
S  327.40(a)  to  consider  not  only 
administrative  funds  under  Part  B  of  the 
Act  as  an  allowable  portion  of  the  40 
percent  State  contribution  for  projects 
funded  under  Section  618(d),  but  also  a 
State's  allocation  of  the  remainder  of  the 
Part  B  funds  for  direct  and  support 
services. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  evaluation 
of  programs  is  an  appropriate 
administrative  activity  that  can  be 
supported  by  that  portion  of  a  State's 
Part  B  funds  that  can  be  set  aside  for 
administrative  uses.  Section 
300.621(a)(2)  of  the  regulations  for  the 
Part  B  program  specifically  states  that 
Federal  funds  for  State  administration 
may  be  used  for  "approval,  supervision, 
monitoring,  and  evaluation  of  the 
effectiveness  of  local  programs  and 
projects  for  the  education  of 
handicapped  children." 

A  summary  of  these  final  regulations 
follows: 

(a)  Subpart  A — General 

Section  327.1  contains  the  purpose  for 
the  Handicapped  Special  Studies 
program. 

Section  327.2  provides  that  public  or 
private  agencies,  institutions, 
organizations,  or  other  appropriate 
parties  are  eligible  for  an  award  under 


this  program.  The  Act  identifies  State 
educational  agencies  as  the  only 
applicants  eligible  to  apply  to  enter  into 
a  cooperative  agreement  with  the 
Secretary  to  conduct  an  evaluation 
study  under  Section  618(d)  of  the  Act. 

Section  327.3  lists  the  regulations  that 
apply  to  the  Handicapped  Special 
Studies  program,  including  Parts  74.  75. 
77.  78.  and  79  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR). 

The  Department  has  available  the  full 
range  of  fiuiding  options  (grants, 
contracts,  or  cooperative  agreements) 
for  use  under  Section  618  in  conducting 
projects.  These  final  regulations  apply  to 
both  grants  and  cooperative  agreements. 
Contract  awards  are  governed  by  48 
CFR  (Federal  Ac(}uisition  Regulations] 
and.  therefore,  are  not  addressed  in 
these  final  regulations. 

Section  327.4  provides  definitions  that 
apply  to  the  program.  It  incorporates 
certain  EDGAR  definitions  as  well  as 
the  definition  of  "handicapped  children" 
used  in  the  Assistance  to  States  for 
Education  of  Handicapped  Children 
program  (34  CFR  Part  300).  This 
definition  is  adopted  to  ensure 
consistency  among  programs  under  the 
Act. 

(b)  Subpart  B—What  Kinds  of  Projects 
Does  the  Secretary  Assist  under  This 
Program? 

Section  327.10  identifies  the  types  of 
projects  that  the  Secretary  supports. 
This  section  identifies  the  activities 
authorized  under  Section  618  of  the  Act. 

(cj  Subpart  C— {Reserved] 

(d)  Subpart  D—How  Does  the  Secretary 
Make  an  Award? 

Section  327.30  describes  the 
procedures  used  by  the  Secretary  to 
select  priorities  for  funding  from  among 
the  types  of  projects  authorized  under 
Section  618  of  the  Act. 

Section  327.31  contains  the  selection 
criteria  the  Secretary  uses  to  evaluate 
applications  for  new  awards.  The 
Secretary  uses  weighted  criteria  that 
reflect  the  relative  importance  of  the 
elements  of  an  application  in  order  to 
ensure  that  the  most  promising  projects 
are  selected. 

(e)  Subpart  E—What  Conditions  Must 
Be  Met  by  a  Grantee? 

Section  327.40(b)  contains 
requirements  that  State  educational 
agencies  must  meet  if  they  enter  into  a 
cooperative  agreement  with  the 
Secretary  to  conduct  an  evaluation 
study  under  Section  618(d)  of  the  Act 
These  requirements  include — (1) 
payment  of  not  less  than  40  per  cent  of 
the  total  cost  of  the  study;  and  (2) 


consulting  with  the  State  advisory  panel 
established  under  Part  B  of  the  Act  and 
others,  including  the  local  educational 
agencies,  involved  in  the  education  of 
handicapped  children  and  youth,  in 
developing  the  study.  See  Section 
618(d)(2)  of  the  Act 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  1229i.  They  are  classified  as  non- 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act  Certificatioa 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  i^ppact  on  a  substantial 
number  of  small  entities.  The 
application  procedures  in  the  final 
regulations  will  not  place  undue  burdens 
on  small  entities  submitting  applications 
under  this  progAm.  The  regulations  do 
not  impose  ot^  burdens  that  would 
have  a  significant  economic  impact  on 
small  entities  participating  in  the 
program. 

To  the  extent  that  the  regulations 
affect  States  and  State  agencies,  they 
will  not  have  an  impact  on  small 
entities.  States  and  State  agencies  are 
not  small  entities  under  the  Act 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79  (48 
FR  29158;  June  24, 1963).  The  objective  of 
the  Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
State  and  local  processes  for  State  and 
local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
docimient  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  action  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  bom 
any  other  agency  or  authority  of  the 
United  States.  Based  on  the  comments 
on  the  proposed  rules  and  the 
Department's  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  information 
that  is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 
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List  of  Subjecto  in  34  CFR  Part  S27 

Education,  Education  of  handicapped. 
Education — research.  Grants  program — 
education,  Reporting  and  recordkeeping 
requirements.  State  educational 
agencies. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(20  use  1418) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.159;  Handicapped  Special  Studies) 

Dated:  August  27. 1985. 
WilUam  ).  Bannett 
Secretary  of  Education. 

The  Secretary  adds  a  new  Part  327  to 
Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  327— HANDICAPPED  SPECIAL 
STUDIES  PROGRAM 

Sul>part  A— General 

327.1  What  is  the  Handicapped  Special 
Studies  Program? 

327.2  Who  is  eligible  to  apply  for  an  award 
under  this  program? 

327.3  What  regulations  apply  to  this 
program? 

327.4  What  definitions  apply  to  this 
program? 

327.5-327.9    [Reserved] 

SutH>art  B— What  Kinds  of  Projects  Does 
ttw  Secretary  Asaist  Under  This  Program? 

327.10    What  kinds  of  projects  are 

authorized  under  this  part? 
327.11-327.19    [Reservedl 

Subpart  C— (Reserved] 

Sut>part  D— How  Does  the  Secretary  Make 
an  Award? 

327.30  How  does  the  Secretary  establish 
priorities  for  an  award? 

327.31  What  are  the  selection  criteria  for 
evaluating  applications  for  awards? 

327.32-327.39     [Reserved] 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

327.40    What  are  the  requirements  for 

conducting  projects? 
327.41-327.49    [Reserved] 

Authority:  Sec.  618  of  the  Education  of  the 
Handicapped  Act  as  amended  by  Pub.  L  98- 
199.  97  Stat  1360-1363  (1983).  (20  U.S.C.  1418), 
unless  otherwise  noted. 

Subpart  A — General 

S  327.1    What  Is  the  Handicapped  Special 
Studies  Program? 

The  purpose  of  this  program  is  to 
support  the  collection  of  data,  studies, 
investigations,  and  evaluations  to  assess 
the  impact  and  effectiveness  of 
programs  and  projects  assisted  under 


the  Education  of  the  Handicapped  Act, 
and  related  activities  to  provide  the 
Congress  and  others  with  this 
information. 

(20  U.S.C.  1418) 

9327.2    Whoiasllglbleteapptyforan 
award  under  tMs  program? 

(a)  The  Secretary  may  make  awards 
under  this  program  to  public  or  private 
agencies,  institutions,  organizations,  and 
other  appropriate  parties  for  support  of 
the  kinds  of  projects  described  in 

S  327.10(aHb).  and  (dHh). 

(b)  The  Secretary  may  enter  into 
cooperative  agreements  with  State 
educational  agencies  to  carry  out  the 
projects  described  in  S  327.10(c]. 

(20  U.S.C  1418)  • 

{327.3    What  regulations  apply  to  thia 
program? 

The  following  regulations  apply  to 
grants  and  cooperative  agreements 
under  this  program: 

(a]  The  regulations  in  this  Part  327. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  Title  34  of  the  Code  of 
Federal  Regulations  in — 

(1)  Part  74  (Administration  of  Grants); 

(2)  Part  75  (Direct  Grant  Programs); 

(3)  Part  77  (Definitions  that  Apply  to 
Department  Regulations); 

(4)  Part  78  (Education  Appeal  Board); 
and 

(5)  Part  79  (Intergovernmental  Review 
of  Department  of  Education  Programs 
and  Activities). 

(20  U.S.C.  1418) 

§  327.4    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

EDGAR 

Fiscal  year 

Grant 

Grantee 

Local  educational  agency 

Project 

Secretary 

State  educational  agency. 

(20  U.S.C.  1418) 

(b)  Definition  in  34  CFR  Part  300.  The 
following  term  used  in  this  part  is 
defined  in  34  CFR  300.5:  Handicapped 
children. 

(20  U.S.C.  1401(a)(1)) 


SS327.5-S27J    [Reservedl 

Subpart  B— What  Khids  of  Pro)ect8 
Doea  the  Secretary  Aaaist  under  Thia 
Program? 

9  327.10    What  kinds  of  proJecU  are 
authorized  under  tttls  part? 

This  program  provides  support  for 
activities  that  include  projects  to— 

(a)  Collect  data,  and  conduct  studies, 
investigations,  and  evaluations,  to 
assess  progress  in  the  implementation  of 
the  AcC  the  impact  of  the  Act,  and  the 
effectiveness  of  State  and  local  efforts 
to  provide  free  appropriate  public 
education  to  all  handicapped  children 
and  youth; 

(b)  Obtain  data,  on  at  least  an  annual 
basis,  about  programs  and  projects 
assisted  imder  the  Act  and  under  other 
Federal  laws  relating  to  the  education  of 
handicapped  children  and  youth,  as 
required  under  Section  618(b)  of  the  Act; 

(c)  Assess  the  impact  and 
effectiveness  of  programs  assisted  under 
the  Act,  in  accordance  with  Sections 
61B(d)  (1)  and  (2)  of  the  Act.  through 
cooperative  agreements  with  State 
educational  agencies; 

(d)  Provide  technical  assistance  to 
participating  State  educational  agencies 
in  the  implementation  of  the  evaluation 
studies  described  under  paragraph  (c)  of 
this  section; 

(e)  Disseminate  information  from  the 
studies  assisted  under  paragraph  (c)  of 
this  section  to  State  educational 
agencies,  and,  as  appropriate,  others 
involved  in  or  concerned  with  the 
education  of  handicapped  children  and 
youth; 

(f)  Conduct  evaluation  studies  to 
determine  the  impact  of  the  Act; 

(g)  Conduct  evaluation  studies, 
including — 

(1)  A  longitudinal  study  of  a  sample  of 
handicapped  studies,  encompassing  the 
full  range  of  handicapping  conditions,  to 
examine  their  educational  progress 
while  in  special  education  and  their 
status  (including  their  occupational, 
educational,  and  independent  living 
status)  after  leaving  secondary  school; 
or 

(2)  Obtaining  and  compiling  current 
information  from  State  and  local 
educational  agencies  and  other  service 
providers  regarding  State  and  local 
expenditures  for  educational  services 
for  handicapped  children  in  order  to 
calculate  per  pupil  expenditures  by 
handicapping  condition;  or 

(h)  Assist  in  the  development, 
pubUcation,  and  dissemination  of  the 
annual  report  to  the  Congress  required 
under  section  618(f)  of  the  Act. 

(20  U.S.C.  1418) 
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§§327.11-327.19    [Reswvcd] 

Subpart  C—(ReMrved]  '• 

Subpart  D— How  Does  ttie  Secretary 
Make  an  Award? 

§  327.30    How  doe*  the  Secretary  Mtablish 
priorities  for  an  award? 

Section  618(c)  of  the  Education  of  the 
Handicapped  Act  requires  that  not  later 
than  July  1  of  each  year,  the  Secretary 
submit  to  the  appropriate  committee  of 
each  House  of  the  Congress  and  publish 
in  the  Federal  Register  proposed 
evaluation  priorities  for  the  program 
under  this  part  for  review  and  comment. 
(20  U.S.C.  1418) 

§  327.31    What  are  the  aelection  criteria  for 
evaiuating  applications  for  awards? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for 
awards.  The  maximum  score  for  all  of 
the  criteria  is  100  points. 

(a)  Plan  of  operation  (10  points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for — 

(i)  High  quality  in  the  design  of  the 
project; 

(iii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons,  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraph  (b)(2)(i)  and  (ii) 
of  this  section  will  commit  to  the  project; 
and 


(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  Such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons,  and 

(D)  The  elderiy. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  evidence  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  ppoject. 

Cross  Reference:  34  CFR  75.590.  Evaluation 
by  the  grantee. 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  are 
appropriate  for  the  project  and.  to  the 
extent  possible,  are  objective  and 
produce  data  that  are  quantifiable. 

(e)  Adequacy  of  resources.  (5  points). 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  applicant 
plans  to  devote  adequate  resources  to 
the  project. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Importance.  (10  points). 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  proposed 
project  addresses  State  and  national 
concerns  in  light  of  the  purposes  of  this 
part. 

(2)  The  Secretary  considers — 

(i)  The  significance  of  the  issues  to  be 
addressed  for  both  State  and  national 
audiences; 

(ii)  The  importance  of  the  proposed 
project  in  determining  the  impact  end 
effectiveness  of  programs  assisted'under 
the  Act; 


(iii)  The  experiences  of  service 
providers  related  to  the  problem  or 
issue;  and 

(iv)  Previous  research  and  evaluation 
findings  related  to  the  issues. 

(g)  Usefulness.  (10  points). 

The  Secretary  reviews  each 
appUcation  to  determine  the  usefulness 
of  the  proposed  project  findings  in 
improving  services  to  handicapped 
children  and  youth  including — 

(1)  The  contribution  that  the  project 
fmdings  or  products  will  make  to  current 
knowledge  or  practice; 

(2)  The  extent  to  which  findings  and 
reports  will  be  useful  in  improving 
services  for  handicapped  children  and 
youth;  and 

(3)  The  extent  to  which  findings  and 
reports  will  be  useful  to  both  State  and 
national  audiences  in  understanding  the 
impact  and  effectiveness  of  programs 
assisted  under  the  Education  of  the 
Handicapped  Act. 

(h)  Technical  soundness.  (40  points). 

The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  research  or  evaluation 
plan,  including,  where  appropriate — 

(1)  The  design; 

(2)  The  proposed  sample: 

(3)  Instrumentation; 

(4)  Data  analysis  procedures;  and 

(5)  Procedures  for  the  development  of 
the  project  report 

(20  U.S.C.  1418) 
§§327.32-327.39    [Reserved] 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  327.40    What  are  the  requirements  for 
conducting  projects? 

Each  State  educational  agency 
receiving  an  award  for  a  State 
EducatiOiidl  Agency/Federal  Evaluation 
Studies  project  under  S  327.10(c)  shall — 

(a)  Contribute  an  amount  not  less  than 
40  percent  of  the  total  cost  of  the  study, 
which  amount  may  be  paid  &t)m  a 
State's  allocation  of  funds  for  State 
administration  of  Part  B  of  the  Act;  and 

(b)  Develop  the  study  in  consultation 
with  the  State  advisory  panel 
established  under  the  Act,  the  local 
educational  agencies,  and  others 
involved  in  or  concerned  with  the 
education  of  handicapped  children  and 
youth. 

(20  U.S.C.  1418  (c),  (d)(2)) 

§§327.41-327.49    [Reserved] 

(FR  Doc.  85-20789  Filed  8-29-85;  8:45  amj 
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OFFICE  OF  PERSONNEL 
MANAQEyENT 

5  CFR  Parts  300, 335. 351. 430. 431, 
451,  531,  532. 540.  551,  and  771 

Reduction  in  Force;  Performance 
Management  System;  Pay 
Administration  Under  ttie  Fair  Liitior 
Standards  Act 

Cross  Reference  and  Confirmation  of 
Effective  Date 

Regulations  originally  published  as 
final  rules  on  October  25. 1983  (48  FR 
49462-49496),  concerning  reduction-in- 
force  (RIF).  performance  management, 
and  the  application  of  the  Fair  Labor 
Standards  Act  (FLSA)  to  the  Federal 
workforce  became  effective  on  July  3. 
1985,  when  the  Chief  Justice  of  the 
United  States  Supreme  Court,  acting  as 
Circuit  Justice,  vacated  an  order  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  staying  the 
effectiveness  of  the  rules.  This  document 
confirms  the  effective  date  of  these  rules 
and  refers  the  reader  to  proposed  rules 
pubUshed  also  in  this  issue  by  the  Office 
of  Personnel  Management. 

Three  of  the  four  proposed  rule 
documents  are  the  final  rules  published 
on  October  25, 1983,  here  republished, 
with  some  modiHcations,  in  notices  of 
proposed  rulemaking  that  afford 
interested  parties  the  opportunity  to 
consider  and  comment  on  the  final  rules, 
including  on  the  substantive  revisions  to 
those  rules  that  are  contained  in  this 
issue.  The  three  proposed  rules  contain 
more  detailed  background  information 
concerning  the  publication  history  of 
these  regulations. 

The  specific  units  of  the  Code  of 
Federal  Regulations  amended  by  the 
October  25, 1983,  docutnents  which 
became  effective  July  3, 1985,  and  which 
remain  effective,  except  where 
superseded  by  interim  or  final  rules 
published  subsequent  to  October  25, 
1983,  are: 

Section  300.602 

Section  335.104 

Part  351 

Part  430 

Part  431 

Part  451 

Part  531 

Part  532.  Subpart  H 

Part  540 

Section  551.102(h) 

Sections  551.201-551.209 

Section  771.206(c)(3) 

CoastaoGS  HotiMt, 

Director 

August  27, 1965 

[FR  Doc  85-20628  Filed  6-27-85:  4:35  pm] 
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5  CFR  Parts  293. 430.  530,  531,  536, 
540.  and  771 

Performance  Management  and 
Recognition  System 

AQENCV:  Office  of  Personnel 
Management 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its 
regulations  implementing  the 
Performance  Management  and 
Recognition  System  (PMRS)  to  reflect 
comments  on  interim  regulations 
published  March  25. 1985.  The  PMRS. 
mandated  by  Title  II  of  the  Civil  Service 
Retirement  Spouse  Equity  Act  of  1984, 
replaced  the  Merit  Pay  System  for 
Federal  supervisors  and  managers.  The 
new  System  bases  supervisors'  and 
managers'  pay  and  awards  on  their 
performance,  and  provides  for  a  more 
extensive  performance  award  system 
than  in  the  past. 

EFFECTIVE  DATE:  October  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Pokoyk,  (202)  632-5653. 

SUPPLEMENTARY  INFORMATION:  On 

March  25, 1985.  at  50  FR  11788,  OPM 
published  interim  regulations  to 
implement  title  II  of  the  Civil  Service 
Retirement  Spouse  Equity  Act  of  1984, 
Pub.L  98-615,  with  a  60-day  comment 
period.  Title  II  established  the 
Performance  Management  and 
Recognition  System,  replacing  the  Merit 
Pay  System  for  Federal  Government 
supervisors  and  management  officials  in 
grades  GS-13  through  GS-15. 

During  the  comment  period,  which 
ended  May  24. 1985,  OPM  received 
comments  from  32  Federal  agency 
headquarters,  one  member  of  Congress, 
two  associations,  and  eight  individuals. 
The  revised  regulations  reflect  these 
comments,  as  well  as  technical  changes 
that  arose  in  considering  the  comments. 

Following  is  an  outline  of  the  changes 
to  the  regulations,  including  a  summary 
of  comments,  and  discussion  of  OPM 
rationale  for  the  changes  being  made. 

1.  Issue:  Filing  and  Transfer  of 
Performance  Records 

Summary  of  Comments:  Of  32 
agencies  conmienting  on  the  PMRS 
regulations.  19  agencies  commented  on 
the  perfcrmance  records  provisions. 
Most  commenters  object  to  maintaining 
performance  records  in  both  the  Official 
Personnel  Folder  (OPF)  and  the 
Employee  Performance  File  (EPF).  Seven 
agencies  prefer  maintaining 
performance  records  in  the  EPF  until  the 


employee  transfers,  and  then  placing 
performance  records  in  the  OPF  to  be 
transferred  to  the  gaining  agency.  Two 
agencies  prefer  to  maintain  records  in 
the  OPF  only,  and  five  agencies 
recommend  abolishing  the  EPF  system  if 
records  must  be  filed  in  the  OPF.  Three 
agencies  recommend  that  OPM  allow 
agencies  the  option  to  file  either  in  the 
OPF  or  the  EPF. 

Five  agencies  object  to  filing  more 
than  one  rating,  and  two  agencies  object 
to  filing  performance  plans  on  which 
ratings  are  based. 

Seven  agencies  recommend  that 
procedures  for  filing  and  transferring 
performance  records  be  the  same  for  all 
employees,  rather  than  have  a  separate 
procedure  for  PMRS  employees. 

Discussion.  Most  of  the  difficulties 
with  this  provision  can  be  resolved  by 
allowing  agencies  the  option  of  filing 
performance  records  in  either  the  OPF 
.or  the  EPF,  as  long  as,  at  the  time  the 
employee  transfers,  the  performance 
ratings  are  placed  in  the  OPF  and 
forwarded  to  the  gaining  agency. 
Performance  records  filing  regulations 
currently  require  that  3  years'  ratings 
and  performance  plans  be  maintained  in 
the  EPF,  but  some  losing  agencies' 
workloads  can  be  lessened  by 
transferring  only  the  most  recent 
performance  plan  to  the  gaining  agency. 

Finally,  with  regard  to  requests  that 
OPM  require  the  same  filing  procedures 
for  all  employees'  performance  records. 
OPM  did,  in  fact,  publish  proposed 
regulations  on  October  25, 1983,  which 
would  require  similar  procedures  for 
non-PMRS  employees.  However,  the 
Congressional  prohibition  on 
expenditure  of  funds  on  work  related  to 
those  proposed  regulations  prevented  us 
from  finalizing  them  to  coincide  with  the 
final  regulations  for  the  PMRS.  OPM 
plans  to  issue  regulations  covering  non- 
PMRS  employees  in  this  area  in  the  near 
future. 

Change:  Agencies  are  allowed  the 
option  to  file  performance  records  for 
PMRS  employees  in  either  the  OPF  or 
the  EPF,  as  long  as  they  forward  the 
records  in  the  OPF  when  the  employee 
transfers.  Losing  agencies  are  required 
to  forward  three  ratings  of  record  and 
the  most  current  performance  plan  when 
the  employee  transfers  to  another 
agency. 

2.  Issue:  Definition  of  "Rating" 
(9  430.404) 

Summary  of  co.nments:  Eight  agencies 
and  one  individual  commented  on  the 
defmition  of  'rating"  in  Part  430.  Five  of 
the  agencies  recommend  deleting  the 
second  definition.  One  agency 
recommends  that  the  second  defmition 
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refer  to  formal  notice  of  unacceptable 
performance.  Two  agencies  asked 
questions  about  the  status  of  and 
procedures  for  the  second  rating. 

Discussion:  5  U.S.C.  4302a  (b)(6) 
requires  that  an  employee  be  provided  a 
written  notice  at  any  time  his/her 
performance  is  unacceptable  on  one  or 
more  critical  elements. 

Change:  Based  on  the  comments,  the 
second  definition  of  rating  has  been 
revised  and  added  to  the  definition  of 
"rating  of  record."  In  response  to  these 
comments,  as  well  as  to  comments  on 
the  definition  of  "rating"  found  in  Part 
540,  a  nomenclature  change  has  been 
made:  "rating"  is  now  titled  "summary 
rating." 

3.  Issue:  Definition  of  "Performance 
Standard"  (§430.404) 

Summary  of  Comments:  One  agency 
suggests  expanding  the  definition  of 
"performance  standards"  to  include  the 
requirement  that  organizational  goals  be 
reflected  in  performance  standanls. 

Another  agency  recommends 
clarifying  the  term  "manner  of 
performance"  in  the  definition  of 
"performance  standards,"  to  avoid  the 
appearance  of  appraisal  of  personal 
traits. 

Discussion:  Since  the  provision  in 
S  430.405  is  being  changed  to  encourage, 
rather  than  require,  including 
accomplishment  of  organizational  goals 
in  individual  performance  plans  (see 
discussion  below  in  Issue  7),  it  is 
unnecessary  to  reflect  that  provision  in 
the  definition. 

Assessing  the  manner  of  PMRS 
employees'  performance  is  essential  and 
is  included  in  the  Management 
Activities  Standard  that  has  been 
provided  to  all  agen9ies.  Also,  further 
guidance  on  how  to  account  for  manner 
of  performance  will  be  forthcoming. 

Change:  No  change. 

4.  Issue:  Definition  of  "Appraisal" 
(§  430.404) 

Summary  of  Comments:  Two  agencies 
suggest  revising  the  definition  of 
"appraisal"  to  eliminate  reference  to 
progress  reviews  because  appraisal  is 
defined  as  a  process. 

Discussion:  Since  performance 
appraisal  is  a  process  done  throughout 
the  year,  progress  reviews  should  not  be 
included  in  the  definition. 

Changes:  The  second  sentence  in  the 
definition  of  "Appraisal"  is  deleted. 
Further,  a  new  definition  of  "progress 
review"  is  added,  providing  that  it  is  a 
review  of  the  employee's  progress 
toward  achieving  performance 
standards  and  not  a  rating  in  itself. 


5.  Issue:  Definition  of  "Non-critical 
Elements"  (S  430.404) 

Summary  of  Comments:  Two  agencies 
request  further  clarification  that  non- 
critical  elements  are  optional. 

Discussion:  Because  it  is  important 
that  the  use  of  non-critical  elements  is 
not  required,  adding  that  information  to 
the  definition  would  clarify  the  issue. 

Change:  The  definition  is  revised  to 
reflect  that  non-critical  elements  are 
optional  and  may  be  used  at  agency 
discretion. 

6.  Issue:  Request  for  Additional 
Definition  (§  430.404) 

Summary  of  Comments:  One  agency 
recommends  adding  a  definition  for 
"Fully  Successful." 

Discussion:  Since  the  determination  of 
"Fully  Successful"  performance  must  be 
at  the  agency's  discretion,  OPM  does  not 
think  it  would  be  appropriate  for  OPM 
to  place  a  definition  of  "Fully 
Successful"  in  regulation. 

Change:  No  change. 

7.  Issue:  Inclusion  of  the 
Accomplishment  of  Organizational 
Goals  in  Performance  Plans 

(§  430.405(d)(2)) 

Summary  of  Comments:  Seven 
agencies  objected  to  including 
accomplishment  of  organizational  goals 
in  individual  performance  plans.  Four 
agencies  prefer  the  flexibility  in  the 
statute  to  include  accomplishment  of 
organizational  accomplishment  or  not. 
Two  agencies  feel  that  these  are 
inappropriate  performance  elements. 
Three  agencies  think  this  provision 
appears  to  conflict  with  the  legal 
prohibition  on  OPM  prescription  of  a 
specific  performance  element. 

Discussion:  5  U.S.C.  4302a  does  allow 
the  agency  the  option  of  including 
accomplishment  of  organizational 
objectives  in  individual  performance 
plans.  It  is  important  to  consider  these 
accomplishments  whenever  possible  in 
evaluating  PMRS  employees,  because 
that  makes  performance  a  functioning 
part  of  existing  basic  management  and 
supervisory  responsibilities  and  is  the 
key  to  successful  management.  It  is 
Important  to  note  that  requiring  the 
inclusion  of  this  type  of  element  is  not  a 
violation  of  the  statutory  prohibition  on 
OPM  prescription  of  a  specific 
performance  element. 

Change:  The  regulatory  provision  now 
strongly  encourages,  rather  than 
requires,  including  accomplishment  of 
organizational  goals  in  individual 
performance  plans. 


8.  Issue:  Ferfomiance-Based  Actions  if 
Employee  Doesn't  Reach  "FuUy 
Successful"  After  an  Opportunity  To 
Improve  Performance  (§  430.405(I)(3)) 

Summary  of  Comments:  Eighteen 
agencies  objected  to  the  provisions 
requiring  performance-based  actions  if 
an  unacceptable  employee  does  not 
reach  "Fully  Successful"  after  an 
opportunity  to  improve.  Nine  agencies 
believe  that  the  law  won't  allow  "432" 
actions  against  employees  who  have 
raised  their  performance  to  level  2 
(minimally  successful).  Three  other 
agencies  beUeve  agencies  should  have 
the  discretion  to  take  performance- 
based  actions  on  those  employees.  Five 
agencies  object  to  having  no  provisions 
to  take  actions  on  employees  rated  at 
level  2  for  long  periods  of  time.  Three 
agencies  comment  that  this  provision  is 
inconsistent  with,  or  makes 
unnecessary,  the  Performance 
Improvement  Plan  (PIP)  provisions. 

Discussion:  After  careful 
consideration.  OPM  believes  that  the 
language  and  the  intent  of  the  statute 
mandate  performance-based  actions  if 
employees  do  not  improve  their 
performance  to  the  "Fully  Successful" 
level  after  an  opportunity  to  improve. 
(See  also  the  discussion  of  the  PIP 
provisions  below  in  Issue  12).  Further 
guidance  will  be  forthcoming  via  the 
FPM  System. 

Provision  is  modified  to  provide  that 
employees  whose  performance  have  not 
improved  to  "Fully  Successful",  if  not 
reassigned,  undergo  a  second 
opportunity  period  to  demonstrate 
"Fully  Successful"  performance. 

9.  Issue:  Rating  When  the  Employee 
Changes  Positions  (S  430.406(a)) 

Summary  of  Comments:  Eight 
agencies  commented  on  the  requirement 
to  rate  an  employee  when  he/she 
changes  positions,  and  to  take  that 
rating  into  consideration  in  the 
employee's  next  rating  of  record.  Three 
agencies  question  the  requirement  to 
incorporate  this  rating  into  the  next 
rating  of  record.  Two  of  them  think  the 
rating  official  should  have  the  discretion 
for  weighing  this  rating.  Two  agencies 
think  this  rating  should  become  the 
rating  of  record.  Two  agencies  question 
whether  this  rating  can  be  included  in 
die  next  rating  of  record  if  the  employee 
transfers  to  a  new  agency.  One  agency 
recommends  requiring  such  a  rating 
when  either  the  employee  or  the  rating 
official  changes  positions  within  90  days 
of  the  appraisal  date. 

Discussion:  OPM  continues  to  believe 
that  when  an  employee  changes 
positions  and  has  been  in  the  position 
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for  the  nunimum  appraisal  period,  a 
summary  rating  must  be  prepared. 
Agency  performance  management  plans 
must  indicate  procedures  for  including 
this  rating  in  the  employee's  next  rating 
of  record,  incbding  the  ratings  for 
employees  recently  transferred  from 
other  agencies.  At  agency  option,  ratings 
can  be  prepared  when  rating  officials 
transfer,  but  OPM  would  not  require  this 
for  ail  agencies. 

Change:  The  provision  is  slighdy 
modified  to  indicate  that  performance 
management  plans  will  describe  how 
ratings  will  be  derived  when  employees 
change  positions  during  the  appraisal 
period. 

lOi  Iwue:  Miwimimi  Appraisal  Period 
(§4M.4a6<b)) 

Summary  of  Comments:  Six  agencies 
commented  on  the  requirement  that  the 
minimum  appraisal  period  consist  of  90 
days.  Four  agencies  beUeve  agencies 
should  have  the  option  of  a  longer  (120- 
day)  minimum  appraisal  period.  One 
agency  requests  clarification  if  it  may  be 
longer  than  90  days.  One  agency  thinks 
the  minimimi  should  be  shorter. 

Discussion:  Some  agencies  currently 
have  a  minimum  appraisal  period  of  120 
days  and  would  prefer  to  keep  their 
current  appraisal  system  intact.  It  would 
lessen  the  administrative  workload  on 
these  agencies  to  retain  their  current 
minimum  appraisal  period. 

Change:  The  minimum  appraisal 
period,  set  by  the  agency,  must  be  at 
least  90  days  but  not  more  than  120 
days. 

11.  Issue:  Appraisal  on  Details 
(§  430.406(d)) 

Summary  of  Comments:  Twelve 
agencies  commented  on  the  requirement 
for  appraising  employee  performance  on 
details.  Three  agencies  object  to  the 
provisions  as  impractical  and  of  no 
benefit.  One  agency  thinks  the  provision 
should  be  left  as  an  agency  option.  The 
remaining  nine  commenters  offer  the 
following  technical  suggestions: 
— Make  the  120-day  requirement  the 

same  whether  the  detail  is  inside  or 

outside  the  agency, 
— Make  the  requirement  "more  than  120 

days"; 
— Clarify  whether  the  ratings  are  subject 

to  reconsideration; 
— Require  this  only  if  elements  are 

similar/identical,  if  using  employing 

agency's  system; 
— Make  the  borrowing  agency 

responsible  for  the  rating: 
— Clarify  coverage  on  IPA  assignments 

and  if  non-Federal  supervisor  can  rate 

a  Federal  employee;  and 


— Clarify  that  employees  can't  be 
removed  for  poor  performance  of 
"critical"  elements  on  a  detail. 
Discussion:  A  detail  within  or  out  of 
an  agency  often  involves  an  important 
project  or  assignment  undertaken  by  the 
employee  or  the  agency.  For  that  reason 
it  is  required  that  a  performance  plan 
and  summary  rating  be  prepared  to  be 
used  by  the  employing  agency  in 
deriving  the  rating  of  record.  The 
amount  of  time  spent  by  an  employee  on 
detail  should  not  be  lost  as  input  into 
the  rating  of  record;  particularly  on 
longer  details. 
Change:  No  change. 

12.  Issue:  Performance  Improvement 
PlaB(PIP)(|430.406<f)) 

Summary  of  comments:  Seventeen 
agencies  commented  on  the  PIP 
provisions.  Six  agencies  think  the  PIP  is 
burdensome  and  confusing,  and  feel 
supervisors  will  avoid  dealing  with  poor 
performers  rather  than  use  the  PIP.  Two 
agencies  think  the  PIP  is  not  in  the  spirit 
of  the  Civil  Service  Reform  Act  of  1978, 
which  provided  for  easing  removal 
procedures.  Four  agencies  feel  that  the 
PIP  is  duplicative  of  the  opportunity 
period  under  Part  432;  and  three 
agencies  think  the  PIP  should  be  deleted, 
while  another  agency  thinks  it  should  be 
optional.  Six  other  agencies  requested 
clarification  of  the  appUcability  of  the 
PIP  requirements. 

Discussion:  The  objective  of  the  PIP  is 
met  by  the  addition,  at  S  430.405{j)(2),  of 
the  requirement  that  employees  be 
informed  of  the  performance  standard 
necessary  for  retention  when  an 
"Unacceptable"  rating  is  communicated. 

Change:  The  PIP  is  removed  from  the 
regulations. 

13.  Issue:  Higher  Level  Review  of 
Performance  Plans  and  Ratings,  and 
Higher  Level  Reconsideration 

(§§  430.405(g).  and  430.407  (c)  and  (e)) 

Summary  of  Comments:  Seven 
agencies  object  to  the  prohibition  on 
communicating  an  employee's  rating 
before  it  is  reviewed  and  approved  at 
higher  levelfs).  Reasons  include:  poor 
employee  relations,  adversarial 
situations,  and  increased  requests  for 
reconsideration.  Six  agencies  expressed 
concern  with  the  escalation  of  levels  of 
review  and  approval.  Some  concerns 
were  that  the  highest  level  agency 
officials  currently  rate  or  review  ratings, 
and  geographic  separation  of  reviewing/ 
approving/reconsideration  officials. 
Three  agencies  think  that  these 
provisions  erode  the  authority  of  the 
supervisor. 

Discussion:  It  is  a  good  management 
practice  to  review  and  approve  (and 
change,  if  necessary]  performance 


ratings,  before  communicating  them  to 
employees.  Higher  level  involvement, 
from  the  initial  review  of  elements  and 
standards  through  all  stages  of  the 
appraisal  process,  will  strengthen  the 
effectivenes.i  of  performance  appraisal 
as  a  management  tool  by  improving 
consistency  and  objectivity. 

In  some  agencies  there  is  some 
confusion  that  the  reconsideration 
procedure  was  intended  to  replace  or 
exclude  communication  between 
employees  and  ipdividnals  involved  in 
the  review  and  approval  process.  This  is 
not  the  case. 

Changes:  The  provision  on  higher 
level  review  of  ratings  is  clarified  so 
that  it  does  not  preclude  communication 
about  performance  between  a 
supervisor  and  an  employee  prior  to  the 
determination  of  the  rating  of  record. 
Approval  of  performance  plans  and 
ratings  of  record  remain  the 
responsibility  of  higher  level 
management 

The  provision  on  reconsideration  is 
clarified  so  that  the  reconsideration 
process  docs  not  preclude  the 
involvement  of  officials  at  intermediate 
levels  in  the  process. 

14.  Issue:  Inability  To  Rate 
(§.430.407(f)) 

Summary  of  Comments:  Eight 
agencies  commented  on  the  provisions 
in  Part  430  for  employees  who  cannot  be 
rated.  Four  agencies  oppose  giving  these 
employees  a  rating  just  before  a 
reduction  in  force  (RIF),  because  they 
feel  the  ratings  may  be  inflated.  Two 
other  agencies  question  what  procedure 
should  be  followed  if  the  employee 
hasn't  served  a  minimum  appraisal 
period  before  the  RIF.  Two  agencies  find 
the  provisions  confusing  or  inconsistent 
with  the  provisions  in  Part  540.  Also, 
three  agencies  object  to  the  term 
"unrateables",  because  they  think  it  has 
a  negative  connotation. 

Discussion:  There  are  very  few 
instances  in  which  an  employee  cannot 
be  rated.  These  include:  (1)  An 
employee  was  not  in  the  position  for  the 
minimum  appraisal  period,  and  (2)  the 
employees  was  in  an  opportunity  period 
under  Part  432.  In  other  instances  in 
which  the  appraisal  period  ends  and  the 
employee  has  not  been  in  the  position 
for  the  minimum  appraisal  period,  the 
agency  can  extend  the  appraisal  period 
for  the  amount  of  time  necessary  to 
achieve  the  minimum  appraisal  period 
at  which  time  a  rating  of  record  shall  be 
prepared. 

Change:  The  provision  is  revised  to 
provide  that  the  appraisal  period  be 
extended  for  the  amount  of  time 
necessary  to  meet  the  minimum 
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appraisal  period  when  an  agency  cannot 
prepare  a  rating  of  record  at  the  time 
specified  in  the  agency  performance 
management  plan.  The  use  of 
performance  ratings  (or  their  absence)  is 
now  covered  in  Part  351. 

15.  Issue:  Transfer  of  Rating  To  Be  Used 
in  the  Employee's  Next  Rating  of  Record 
(9  430.407(g)) 

Summary  of  Comments:  Nine  agencies 
objected  to  the  requirement  for  using  a 
transferred  rating  to  derive  the 
employee's  next  rating  of  record.  Three 
agencies  believe  that  the  rating  prepared 
at  the  time  the  employee  changes 
positions  should  be  incorporated  into 
the  new  rating  of  record.  Two  agencies 
object  to  using  a  previous  year's  rating 
of  record  to  derive  the  current  rating  of 
record.  Three  agencies  object  to  using  a 
different  agency's  ratings,  and  another 
agency  suggests  using  only  ratings  with 
elements  identical/similar  to  those  of 
the  current  position.  One  agency  prefers 
the  option  to  presume  level  3. 

Discussion:  OPM  agrees  that  an 
employee's  most  recent  performance 
should  be  rewarded  whenever  possible. 
The  summary  rating  prepared  when  the 
employee  changes  positions  can  be 
transferred  to  the  gaining  agency  to  be 
incorporated  into  the  new  rating  of 
record. 

Change:  The  provision  for  transferring 
a  rating,  to  be  used  in  the  employee's 
next  rating  of  record,  is  clarified  to 
allow  the  current  year's  summary  rating 
(prepared  when  the  employee  changes 
positions)  to  be  transferred  and  used  in 
deriving  the  new  rating  of  record. 

16.  Issue:  Size  of  the  Performance 
Standards  Review  Board  (PSRB) 
§  430.408) 

Summary  of  Comments:  Five  agencies 
recommend  that  the  PSRB  consist  of  six 
or  more  members,  as  allowed  by  law. 

Discussion:  The  law  (5  U.S.C. 
4302a(d)(l))  allows  flexibility  in 
determining  the  maximum  number  of 
members  of  a  PSRB.  Some  agencies 
would  prefer  this  flexibility  to  have 
board(s)  with  more  than  six  members. 

Change:  The  regulation  now  allows 
for  six  or  more  members  on  an  agency's 
PSRB(s). 

17.  Issue:  Discontinuing  Special  Rates 
(§  530.306) 

No  comments. 

Discussion:  The  interim  regulations 
provided  that  when  a  special  rate  is 
discontinued  for  a  PMRS  employee,  that 
employee  retains  his/her  existing  rate 
or,  if  the  rate  is  less  than  the  minimum 
of  the  regular  rate  range,  the  salary  is 
raised  to  the  minimum  of  the  regular 
rate  range.  OPM  has  determined  that. 


because  there  is  no  statutory  authority 
to  raise  the  rate  to  the  minimum  of  the 
regular  rate  range,  the  salary  of  an 
employee  whose  rate  is  below  the 
minimum  of  the  regxilar  rate  range  must 
retain  his/her  existing  rate,  in 
accordance  with  5  U.S.C.  5405(a)(2). 
Change:  Paragraph  530.306(d)(4)  is 
changed  to  reflect  that  the  salary  of  an 
employee  whose  rate  is  below  the 
minimum  of  the  regular  rate  range  must 
retain  his/her  existing  rate,  in 
accordance  with  5  U.S.C.  5405(a)(2). 

18.  Issue:  Exception  to  Rules  of  Setting 
Pay  When  Acquiring  or  Losing  PMRS 
Status  (9  531.204(e)) 

Comments:  No  comments. 

Discussion:  Paragraphs  531.204  (c)  and 
(b)  provide,  in  effect,  that  an  employee 
who  acquires  or  loses  PMRS  status 
retains  his  or  her  existing  rate  of  basic 
pay  plus  other  possible  adjustments. 
However,  an  employee  against  whom 
disciplinary  action  is  taken  should  not 
be  guaranteed  his/her  existing  rate,  but 
rather,  the  agency  should  be  able  to 
reduce  the  salary  to  no  less  than  the 
minimum  rate  of  the  grade  of  the 
employee's  new  position.  Similarly,  an 
employee  who  is  returned  to  a  lower 
grade  after  a  temporary  promotion 
should  not  be  entitled  to  keep  the  higher 
salary  earned  in  the  temporary  position, 
but  rather,  should  have  his/her  salary 
set  based  on  what  he/she  would  have 
earned  had  the  temporary  promotion  not 
occurred. 

Change:  To  correct  these  inequities, 
paragraph  (e)  has  been  added  to 
9  531.204  to  exclude  such  employees 
from  the  provisions  of  9  531.204  (c)  and 
(d). 

19.  Issue:  Equivalent  Increase 
(9  531.407(d)) 

Summary  of  Comments:  Four  agencies 
commented  on  the  "equivalent  increase" 
provisions  for  employees  moved  firom 
PMRS  to  the  General  Schedule  (GS). 
Three  agencies  think  that  a 
determination  to  give  no  merit  increase 
should  be  considered  an  "equivalent 
increase." 

Discussion:  This  requirement  (based 
on  statute)  was  intended  to  include  no 
merit  increase  as  an  equivalent  increase, 
because  it  would  be  inequitable  to  give 
a  poor  performer  a  pay  increase 
advantage  over  higher  level  performers 
upon  movement  from  the  PMRS  to  the 
GS.  Without  this  provision,  upon 
movement  to  the  GS,  an  employee  rated 
at  level  2  (Minimally  Successful)  or  less 
would  be  eligible  for  a  full  within-grade 
increase;  whereas  an  employee  rated  at 
level  3  (Fully  Successful)  or  level  4 
(Exceeds  Fully  Successful)  in  the  upper 
two-thirds  of  the  pay  range  who 


receives  one-third  or  one-half  of  a  merit 
increase  respectiviely  would  not  be 
eligible  for  any  within-grade  increase 
upon  movement  to  the  GS.  Therefore, 
the  less-than-FuIly  Successful  employee 
would  not  only  get  back  what  he^he 
did  not  earn  because  of  poor 
performance,  but  would  get  more  than 
those  employees  performing  at  a  Fully 
Successful  level  or  even  higher. 

Change:  Section  531.407(d)  is  clarified 
to  provide  that  all  or  a  portion  of,  or  a 
zero  merit  increase  made  under  PMRS  is 
an  equivalent  increase. 

20.  Issue:  Definition  of  "Rating" 
(9  540.102) 

Summary  of  Comments:  Two  agencies 
commented  on  the  definition  of  "rating." 
One  thinks  that  "rating"  should  be 
defined  the  same  in  both  Parts  430  and 
540.  The  other  agency  asked  for 
clarification  of  "summary  rating." 

Discussion:  See  discussion  of  the 
definition  of  "rating"  under  Part  430. 

Change:  The  term  "rating"  is  changed 
to  "summary  rating"  to  make  a  clear 
distinction  between  an  offical  rating  of 
record  and  summary  ratings  given  at 
other  times  or  for  oOier  purposes.  This 
new  term  is  defined  in  Part  430  and  the 
same  definition  is  incorporated  in  Part 
540. 

21.  Issue:  Definition  of  "Reference 
Amount"  (9  540.102) 

Summary  of  Comments:  One  agency 
commented  that  the  definition  was 
differently  worded  than  the  statute. 

Discussion:  The  definition  of 
"reference  amount"  in  the  interim 
regulations  did  not  technically  and 
accurately  reflect  the  statutory 
language,  particularly  in  reference  to 
certain  special  rates  that  may  be 
established  under  5  U.S.C.  5303. 

Change:  This  definition  is  revised  to 
include  the  statutory  language,  which 
will  encompass  all  possible  situations, 
but  the  definition  retains  the  more  easily 
understood  explanation  that  the 
reference  amount  equals  the  fourth  step 
of  the  General  Schedule. 

22.  Issue:  Definition  of  "Perfonnanoe 
Pay  Decisions"  and  Higher  Level 
Review  of  Performance  Pay  Decisions 
(9  9  540.102  and  540.105(b)) 

Summary  of  Comments:  Ten  agencies 
commented  on  the  definition  of 
"performance  pay  decisions"  and  higher 
level  review  of  performance  pay 
decisions.  Five  agencies  find  the  term 
"performance  pay  decisions" 
inconsistent,  because  they  view  the 
general  and  merit  increases  as 
automatic,  based  on  the  rating.  They 
think,  therefore,  that  only  award 
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decisions  need  to  be  reviewed  at  a 
higher  level  One  agency  says  that  - 
perfonnance  ratings  neet^to  be 
managed,  rather  than  base  pay 
increases.  Six  agencies  prefer  that  ' 

perfonnance  pay  decisions  be  made  at  a 
lower  level.  One  feels  this  erodes 
supervisors'  authority,  and  another 
anticipates  difficulties  because  of  the 
agency  size  and  geographic  sparation  of 
reviewers  from  employees.  One  agency 
requests  clarification  of  the  role  of  the 
approving  official.  The  agency  also 
suggests  rewording  the  reason  for  higher 
level  review  to  indicate  that  it  is  to 
insure  fair,  accurate  appraisal. 
Discussion:  The  definition  of 
"performance  pay  decisions"  articulates 
the  philosophy  that  pay  for  performance 
can  only  be  achieved  through  an 
integrated  approach  of  managing  both 
the  appraisal  process  and  the  pay 
process.  The  results  of  the  appraisal 
process  clearly  have  an  impact  on  all 
components  of  the  performance  pay 
decision  (i.e..  general  increases,  merit 
increases,  and  performance  awards). 
Similarly,  amounts  spent  for  general 
and,  most  particularly,  merit  increases 
have  an  incremental  impact  on 
determining  performance  awards 
budgets  based  on  aggregate  salaries 
(i.e.,  the  greater  the  general  and  ment 
increase  amounts,  the  greater  the 
aggregate  salaries  and.  therefore,  the 
performance  award  fund). 
A  critical  aspect  to  achieving  a  viable 
-  performance  management  system  is  to 
require  that  the  same  managers  at 
various  levels  in  the  organization 
provide  review  and  approval  of  both  the 
performance  rating  and  all  pay 
decisions.  In  this  regard,  if  pay  for 
performance  is  to  be  managed,  the 
individualfs)  responsible  for  the  awards 
budget  must  be  directly  involved  in  all 
performance  management  decisions  if 
the  distribution  of  rewards  is  to  be 
equitable  across  the  organi2ation. 
Review  and  approval  only  at  lower 
levels  could  result  in  inaccurate 
appraisals  and  disproportionate  pay  and 
award  amounts  in  some  units  within  the 
organization,  and  an  inability  of  the 
agency  to  maintain  expenditures  within 
statutory  limitations.  The  requirement 
that  agencies  manage  the  appraisal 
process  for  difficulty  and  strictness  of 
application  to  obtain  equitable  and 
appropriately  sized  pay  amounts  for 
each  employee  emphasizes  the  linkage 
of  all  aspects  of  performance 
management 

Qarification  of  the  role  of  the 
approving  official  in  the  higher  level 
review  process  will  be  handled  in 
Federal  Personnel  Manual  or  other 
guidance  rather  than  regulation. 
Changes:  No  change. 


23.  Issue:  Calculatioii  of  General 
Increase  for  Employees  Whose  Rate  of 
Basic  Pay  is  Below  tbe  Minimum  of  the 
Rate  Range  and  Receives  a  Level  3 
Rating  (S  540.106) 

Comments:  No  comments. 

Discussion:  Section  540.106(c)(4)(i) 
specifies  to  calculate  the  general 
increase  for  an  employee  who  receives  a 
level  2  perfonnance  rating,  including 
employees  who  have  already  fallen 
below  the  minimum  of  the  rate  range 
because  of  poor  performance.  However, 
the  interim  regulations  do  not  specify 
how  to  calculate  the  general  increase  for 
an  employee  who  has  fallen  below  the 
minimum  of  the  rate  range  because  of 
poor  perfonnance,  and  subsequently 
receives  a  level  3  or  abnve  performance 
rating. 

Changes:  A  new  paragraph  in 
S  540.106(c)(4)(ii)  is  added,  which 
provides  that  an  employee  in  this 
situation  will  have  his/her  base  pay 
multiplied  by  the  full  amount  of  the 
general  increase. 

24.  Issue:  Eligibility  Dates  for 
Determining  Merit  Increases  and 
Performance  Awards  (§§  540.107  and 
540.108) 

Comments:  No  comments. 

Discussion:  Based  on  additional 
review  of  the  interim  regulations  and 
informal  comments  received  from 
agency  personnel,  OPM  determined  a 
need  to  clarify  in  the  regulations  when 
an  employee  is  eligible  for  a  merit 
increase  or  perforpiance  award.  A  great 
number  of  employees  change  positions 
throughout  the  year,  moving  within  the 
PMRS  and  into  and  out  of  the  PMRS, 
creating  agency  questions  about  what 
date  an  employee  must  be  in  a  PMRS 
position  to  be  eligible  to  receive  a  merit 
increase  or  performance  award. 

Changes:  In  §§  540.107  and  540.109  of 
these  regulations,  we  have  specified 
eligibility  dates.  An  employee  is  eligible 
for  a  merit  increase  if  he/she  is  in  the 
PMRS  position  on  the  effective  date  of 
the  merit  increase.  An  employee  is 
eligible  for  a  performance  award  if  he/ 
she  is  in  the  PMRS  position  on  the  last 
day  of  the  agency's  performance 
appraisal  period  for  which  awards  are 
being  paid. 

25.  Issue:  Three-Step  Process  for 
Determining  Merit  Increases  for 
UnrateaUe  Employees  (S  540.108) 

Summary  of  Comments:  Thirteen 
agencies  disagreed  with  the  three-step 
process  for  determining  merit  increases 
for  employees  who  cannot  be  rated.  Ten 
agencies  prefer  treating  these  employees 
as  if  their  performance  rating  were  level 
3  ("Fully  Successful"),  rather  than 


attempting  to  determine  current 
performance. 

One  agency  suggests  allowing 
agencies  to  use  the  first  step  (extend  the 
rating  period  not  to  exceed  September 
30)  for  all  pay  purposes  to  assure  that 
current  performance  is  rated  whenever 
possible  and  that  all  parts  of  the 
performance  pay  decision  are  based  on 
the  same  current  rating. 

When  required  to  use  step  2  of  the 
process,  two  agencies  object  to  paying 
GM  increases  based  on  an  extended 
rating  of  record  for  GS  performance. 
Two  agencies  prefer,  in  this  situation,  to 
use  the  rating  prepared  whA  the 
employee  changed  positions  during  the 
performance  appraisal  year,  to  linli  pay 
decisions  to  current  years  performance 
rather  than  a  previous  rating  of  record. 
One  agency  prefers  to  eliminate  the 
second  step. 

Two  agencies  recommend  extending 
the  applicability  of  the  three-step 
process  to  make  pay  determinations  for 
employees  under  Intergoverrunental 
Personnel  Act  (IPA)  assignments.  One 
agency  recommends  applying  the  three- 
step  process  to  make  pay 
determinations  for  employees  after 
temporary  promotions,  and  after  return 
to  the  General  Schedule  following  an 
unsuccessful  probationary  period  as  a 
supervisor  or  manager. 

Discussion:  The  basic  premise  of  the 
law  is  that  current  performance  is  to  be 
accurately  and  fairly  appraised,  and  that 
pay  will  be  given  annually  in  relation  to 
current  performance.  The  regulations 
are  designed  to  assure  that,  whenever 
possible,  performance  during  the  current 
appraisal  period  is  rated  and  that  this 
current  rating  drives  performance  pay 
decisions  for  that  year.  When  a  current 
rating  of  performance  legitimately 
cannot  be  provided,  a  performance  pay 
decision  is  still  required  by  statute,  and 
the  regulations  attempt  to  ensure  that 
the  employee  is  not  harmed  by 
management's  inability  to  carry  out  its 
responsibility. 

If  a  current  rating  cannot  be  provided, 
OPM  believes  the  most  recent  rating  of 
record  is  the  next  best  indication  of  the 
employee's  performance.  In  this  way,  a 
high  level  performer  who  cannot  be 
rated  because  he/she  was  assigned  to  a 
variety  of  important,  but  short-term, 
projects  would  not  be  penalized  by 
management's  decision  to  place  him/her 
in  such  assignments.  Only  as  a  last 
resort,  when  a  recent  rating  is  not 
available,  should  the  employee  be 
treated  as  if  he/she  was  "Fully 
Successful." 

Additionally,  OPM  feels  it  is 
necessary  to  clarify  the  provision  that 
allows  ageiKies  to  extend  the  rating 
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period  by  indicating  that  agencies  may, 
but  are  not  required  to  extend  the  rating 
period  to  no  later  than  September  30; 
and  that  the  rating  given  at  the  end  of 
the  extended  rating  period  will  be 
considered  a  rating  for  the  current 
appraisal  period. 

OPM  agrees  with  those  agencies  that 
expressed  concern  over  using  an 
extended  rating  of  record  from  a 
General  Schedule  position  to  make  a 
PMRS  pay  determination.  They  believe 
that  the  PMRS  was  intended  to  reward 
supervisory  and  managerial 
responsibilities,  which  are  not  reflected 
in  non-PMRS  jobs.  In  line  with  the 
premise  that,  whenever  possible,  current 
performance  should  be  appraised  and 
paid  for,  OPM  agrees  with  the 
suggestion  that  when  an  employee 
transfers  and  cannot  be  rated  in  the  new 
position,  the  summary  rating  prepared 
when  an  employee  changes  position 
during  the  appraisal  year  (§  430.406(a]] 
should  be  used  to  determine 
performance  pay  decisions. 

In  view  of  the  above  issues  and  the 
complexity  of  the  performance  pay 
decision  rules,  OPM  has  added  a 
statement  of  the  clear  intention  of  the 
law  that  all  parts  of  the  performance 
pay  decision  are  being  paid  for 
performance  achieved  in  the  current 
appraisal  period  and,  therefore,  the 
same  current  rating  of  record  must  be 
the  basis  for  all  parts  of  the  performance 
pay  decision. 

OPM  agrees  with  the  suggestion  to 
extend  the  applicability  of  the  three-step 
process  to  employees  under  IPA 
assignments.  However,  the  three-step 
process  cannot  be  applied,  as  suggested 
by  one  agency,  to  employees  returning 
to  the  General  Schedule  after  temporary 
promotions  or  following  an  unsuccessful 
probationary  period  as  a  supervisor  or 
manager,  because  the  determination  of 
these  employees'  pay  is  based  on  other 
statute  and  regulations. 

Changes: 

[1]  The  three-step  process  for 
determining  merit  increases  for 
employees  who  cannot  be  rated  is 
retained  in  540.108(a)(2),  with  the 
modincation  that  only  PMRS  ratings  can 
be  uoed  as  extended  ratings  of  record  in 
the  second  step. 

(2)  The  provision  is  added  in 

§  540.104(b)(2)  clarifying  agencies' 
flexibility  to  extend  the  rating  period  no 
later  than  September  30,  to  provide  for 
current  ratings  of  record  for  purposes  of 
making  performance  pay  decisions. 

(3)  A  provision  is  added  in 

§  540.105(a)(4)  requiring  that  a 
transferred  summary  rating  be  used  as  a 
rating  of  record  for  pay  purposes  when 
the  gaining  agency  or  organization 


cannot  give  the  employee  a  new  rating 
of  record. 

(4)  A  provision  is  added  to 

§  540.104(a)(2)  clK^ifying  that  all  parts  of 
the  performance  pay  decision  must  be 
based  on  the  same  rating  of  record. 

(5)  AppHcation  of  the  tiiree-step 
process  is  extended  to  cover  pay 
determinations  for  employees  on  IPA 
assignments,  as  provided  in 

S9  540.108(a)(l)(ui)  and  540.108(c)(l)(ii). 

26.  Issue:  Determining  Eligibility  for 
Merit  Increases  and  Performance 
Awards  for  Employees  on  Leave 
Without  Pay  (LWOP)  (S  9  54ai08  and 
540.109) 

Comments:  No  comments. 

Discussion:  The  interim  regulations 
contained  no  provision  for  determining 
eligibiUty  for  merit  increases  or 
performance  awards  for  employees  on 
extended  LWOP  who  return  to  their 
agencies  between  less  than  the 
minimum  appraisal  period  or  after  tfie 
end  of  the  agency's  appraisal  period  and 
the  effective  date  of  the  merit  increase. 
It  would  be  inequitable  to  grant  rewards 
to  employees  in  this  situation  when  they 
have  not  performed  during  the  current 
appraisal  period. 

Change:  Sections  540.108(d)(1)  and 
540.109(1)  provide  that  these  employees 
are  not  eligible  for  merit  increases  and 
performance  awards. 

27.  Issue:  Determining  Eligibility  for 
Performance  Awards  for  Newly 
Appointed  Employees  (S  540.109) 

Comments:  No  comments. 

Discussion:  The  interim  regulations 
provided  for  determining  the  eligibility ' 
for  merit  increases  for  employees  newly 
appointed  to  the  Government.  However, 
the  interim  regulations  did  not  provide 
for  determining  eligibility  for 
performance  awards  for  newly 
appointed  employees. 

Change:  A  requirement  is  established 
in  the  performance  awards  section  of 
the  final  regulations  (S  54^.109)  identical 
to  the  requirement  specified  for  merit 
increases. 

28.  issue:  Date  Used  To  Caltnilate 
Performance  Award  (§  540.109) 

Comments:  No  comments. 

Discussion:  The  interim  regulations 
provide  a  speciHc  date  for  calculating 
the  general  increases  and  merit 
increases,  but  do  not  provide  a  date  on 
which  to  calculate  the  individuals' 
performance  awards  for  agencies 
determining  the  amount  of  awards  using 
a  percentage  of  base  pay.  Many 
agencies  have  inquired  informally 
whether  OPM  would  establish  a  specific 
date  or  leave  it  up  to  agency  discretion. 


OPM  has  decided  to  establish  a 
specific  date.  Otherwise,  agencies  could 
pay  performance  awards  on  various 
dates  based  on  different  amounts  of 
base  pay.  This  could  result  in,  for 
example,  two  employees  in  the  same 
organization  with  identical  ratings  and 
initial  salaries,  receiving  different  award 
amounts  only  because  one  of  the 
employees  received  a  pay  increase  such 
as  a^  promotion  or  because  one  employee 
received  an  award  before  the  general 
increase  and  the  other  employee  after. 
This  would  create  an  inequity  in  the 
system  and  is  inconsistent  with  PMRS 
pay-for-performance  philosophy. 

Change:  Section  540.109(e)  requires 
that,  for  agencies  using  a  percentage  of 
base  pay  to  determine  awards,  the  rate 
of  basic  pay  on  the  last  day  of  the 
agency's  performance  appraisal  period 
must  be  used  to  calculate  the  amount  of 
the  award.  This  date  directly  links  the 
employee's  award  to  the  period  of  time 
in  which  the  work  was  performed. 


29.  Issue:  Awards  for  Erapioyees  Rated 
at  Level  4  and  Level  3  (9  54B.189(d)) 

Summary  of  Comments:  Nine  agencies 
commented  on  the  provisions  for  paying 
performance  awards  to  employees  rated 
at  level  4  and  level  3.  Three  agencies 
disagree  with  the  requirement  to  pay 
higher  awards  to  employees  with  higher 
ratings.  One  Member  of  Congress 
disagrees  with  this  provision  as  weO. 
Two  agencies  request  the  flexibility  to 
determine  these  differences  in  terms  of 
percentages  of  pay,  rather  than  dollar 
amounts.  One  agency  suggests  that  no 
level  3  performers  should  receive 
performance  awards  unless  all  level  4 
performers  have  received  them. 

Discussion:  A  basic  tenet  of  the  pay- 
for-performance  system  is  that  an 
employee  who  performs  at  a  higher  level 
than  another  employee  in  a  similar 
position  should  receive  a  greater  reward 
for  his/her  accomplishments.  Based  on 
this  principle.  OPM  believes  it  is 
appropriate  to  require  that  higher 
awards  be  paid  to  employees  with 
higher  ratings. 

The  regulations  are  designed  to 
provide  management  flexibility  in 
awards  determioations.  while  at  the 
same  time  supporting  the  pay-for- 
performance  principle.  For  this  reason,  it 
would  not  be  appropriate  to  require  that 
no  level  3  performers  should  receive  a 
performance  award  until  all  level  4 
performers  have  received  them.  The 
regulations,  as  currently  written,  already 
permit  agencies  to  determine  whether 
they  want  to  base  their  performance 
awards  on  a  percentage  of  an 
employee's  base  salary  or  on  a  specific 
dollar  amount 
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Change:  No  change. 

SO.  Issue:  Perfonnance  Award  Fmufing 
(9  9  540.109  and  540.112) 

Summary  of  Comments:  Nine  agencies 
commented  on  the  performance  awards 
funding  provisions.  Five  agencies 
commented  on  the  requirement  to 
estimate  the  performance  awards 
budget  at  the  beginning  of  the  Rscal 
year.  Several  requested  a  specific  date 
to  determine  the  amount  available.  Two 
agencies  questioned  why  performance 
rating  distributions  should  be 
considered  in  estimating  the  awards 
budget.  An  agency  requested 
clarificaticn  on  whether  the  awards 
budget  estimate  to  be  sent  to  OPM  is  a 
report  or  a  request  for  OPM  approval. 

One  agency  suggests  allowing 
performance  awards  lower  than  2 
percent  for  "Outstanding"  employees  if 
paying  2  percent  to  all  "Outstanchng" 
employees  would  exceed  the  1.5 
percent-of-payroll  limit  on  the  awards 
fund.  One  small  agency  objected  to  the 
requirement  that  small  agencies 
annually  request  OPM  approval  to 
establish  a  higher  level  of  funding  for 
performance  awards. 

Discussion:  The  law  is  very  clear  in 
its  requirement  that  agencies  determine 
the  award  funds  at  the  beginning  of  the 
fiscal  year,  based  on  an  estimate  of 
PMRS  salaries  for  the  entire  fiscal  year. 
The  regulations  restate  the  requirement 
of  the  law.  FPM  guidance  will  be 
provided  as  needed  to  clarify  the 
procedure.  No  specific  date  for 
determining  the  amoimt  available  for 
awards  is  necessary  as  the  statute 
specifically  requires  that  salaries  for  the 
entire  fiscal  year  be  used  to  determine 
funds  available. 

OPM  thinks  it  would  be  helpful  to 
clarify  that  the  submission  of  the  above 
data  is  a  report  rather  than  a  request  for 
approval. 

To  make  a  prospective  estimation  of 
the  award  budget  as  required  under  the 
law,  agencies  should  consider 
performance  rating  distributions  for 
salary  increase  implications,  which 
impact  on  aggregate  salary  amounts 
and,  therefore,  the  awards  budget 
amount. 

The  minimum  2  percent  award  for 
"Outstanding"  employees  is  statutorily 
based  and  cannot  be  changed  by  OPM 
in  regulation.  The  spending  limitations 
specified  in  the  law  underscore  and 
support  the  need  for  an  integrated 
approach  of  managing  both  the 
appraisal  process  and  the  pay  process. 

The  law  provides  that  agencies  with 
20  or  fewer  employees  may  establish  a 
higher  level  of  funding,  up  to  10  percent, 
for  performance  awards  to  allow  for 
adequate  funding.  The  law  intended  that 


OPM  approve  only  that  level  of  funding 
that  is  necessary  for  an  agency  to  pay 
adequate  awards  to  its  employees.  Since 
requirements  can  change.  OPM  needs  to 
review  each  agency's  situation  each 
year  to  avoid  overfunding  and  to  allow 
OPM  to  meet  its  regulatory  oversight 
and  reporting  responsibilities. 
Changes: 

(1)  No  change  in  the  performance 
award  funding  section  of  the  regulations 
(S  540.109(b)). 

(2)  In  fi  540.112(b]  the  word  "submit" 
is  changed  to  "report"  to  clarify  that  Uie 
estimated  budget  is  a  report,  not  a 
submission  for  approval. 

31.  Issue:  Matters  Excluded  From  the 
Agency  Administrative  Grievance 
System  (S  771.206(c)(l)(xii)) 

Summary  of  Comments:  One  agency 
questioned  whether  OPM  intentionally 
omitted  the  granting  of  PMRS 
performance  awards  from  the  matters 
excluded  from  agency  administrative 
grievance  systems. 

Discussion:  The  interim  regulations 
provided  for  excluding  general  increases 
and  merit  increases,  or  the  lack  thereof, 
from  the  administrative  grievance 
system,  but  unintentionally  omitted  an 
exclusion  for  the  granting  of.  or  the 
failure  to  grant,  performance  awards. 

Change:  This  omission  has  been 
corrected  by  including  performance 
awards,  or  the  lack  thereof,  under 
matters  excluded  from  the  agency 
administrative  grievance  system. 

EG.  12291,  Federal  Regidation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regxdations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  affect 
Government  employees. 

List  of  Subjects 

5CFRPart293 

Archives  and  records.  Government 
employees.  Privacy. 

5  CFR  Part  430 

Government  employees. 
Administrative  practice  and  procedure. 
Reporting  and  recordkeeping 
requirements. 

5  CFR  Part  530 

Government  employees.  Wages. 

5  CFR  Part  531 

Government  employees.  Wages, 
Administrative  practice  and  procedure. 


5  CFR  Part  536 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

5  CFR  Part  540 

Government  employees.  Wages. 

5  CFR  Part  771 

Government  employees. 
Administrative  practice  and  procedure. 

U.S.  Office  of  Personnel  Management. 

Constanca  Horaer, 

Director 

The  interim  rule  as  published  March 
25, 1985,  is  confirmed  as  final  with 
amendments.  The  final  text  of  the 
interim  rule,  except  for  certain 
nomenclatiire  changes,  with 
amendments,  is  set  forth  for  the 
convenience  of  the  reader 

Part  293— PERSONNEL  RECORDS 

1.  The  authority  citation  for  Part  293  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552a.  4302a,  and  4315; 
E.0. 12107  (December  28, 1978),  3  CFR  1954- 
1958  Comp:  5  CFR  7.2;  E.G.  9830.  3  CFR  1943- 
1948  Comp. 

2.  Section  293.304  is  revised  to  read  as 
follows: 

Subpart  C— Off icial  Personnel  Folder 


S  293.304    Malnt*nanc«  and  contant  of 
foldar. 

The  head  of  each  agency  shall 
maintain  in  the  Official  Personnel  Folder 
the  reports  of  selection  and  other 
personnel  actions  named  in  section  2951 
of  title  5,  United  States  Code. 
Performance  ratings  of  record,  including 
the  performance  plan  on  which  the  most 
recent  rating  was  based,  may  also  be 
maintained  in  the  Official  Persoruiel 
Folder  for  each  employee  covered  under 
the  Performance  Management  and 
Recognition  System  under  Part  540  of 
this  chapter.  The  folder  shall  also 
contain  long-term  records  ejecting  the 
employee's  status  and  service  as 
required  by  OP.M's  instructions  and  as 
designated  in  FPM  Supplement  293-31. 

3.  Section  293.30e(b)  is  revised  to  read 
as  follows: 

§293.306    Usa  of  axisting  folder*  upon 
trantfar  or  raamploymant 

(b)  Before  transferring  the  Official 
Personnel  Folder,  the  losing  agency 
shall: 

(1)  Remove  those  records  of  a 
temporary  nature  filed  on  the  left  side  of 
the  folder,  except  for  PMRS  employees' 
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performance  ratings  of  record  including 
the  performance  plan  on  which  the  most 
recent  rating  was  based; 

(2)  Transfer  performance  ratings  of 
record  and  the  performance  plan  on 
which  the  most  recent  rating  was  based 
from  the  Employee  Performance  File  of 
PMRS  employses  to  their  Ofilcial 
Personnel  Folder,  if  the  ratings  and 
plans  are  not  maintained  by  the  agency 
in  the  Official  Personnel  Folder;  and 

(3)  Ensure  that  all  permanent 
documents  of  the  folder  are  complete, 
correct,  and  present  in  the  folder  in 
accordance  with  FPM  Supplement  293- 
31. 

4.  Section  293.402  (a)  and  (b)  are 
revised  to  read  as  follows: 

Subpart  [>— Employee  Performance 
File  System  Records 


§293.402    Establisnmwit  of  Mparatt 
employee  performance  record  system. 

(a)  Copies  of  PMRS  employees' 
performance  ratings  of  record,  including 
the  performance  plan  on  which  the  most 
recent  rating  was  based,  must  be  placed 
in  either  the  employee's  Official 
Personnel  Folder  (OPF)  or  in  the 
Employee  Performance  File  (EPF). 
However,  ratings  for  all  other 
employees,  and  all  other  performance- 
related  documents,  may  be  retained  in 
the  OPF  only  when  the  agency 
prescribes  the  use  of  a  separate 
envelope,  temporarily  located  in  the 
OPF,  and  removed  whenever  the  OPF 
(except  as  required  in  §  293.404(b))  is 
transferred  to  another  agency.  PMRS 
performance  ratings  of  record,  including 
the  performance  plan  on  which  the  most 
recent  rating  wa»  based,  shall  be 
retained  on  the  left  (temporary)  side  of 
the  OPF.  No  other  performance-related 
record  shall  be  retained  on  the  left 
(temporary)  or  right  (long  term)  side  of 
the  OPF  or  shall  be  transferred  to  the 
National  Personnel  Records  Center 
(except  as  required  by  §  293.404(b)). 

(b)  Except  for  performance  records 
maintained  in  the  OPF  consistent  with 
paragraph  (a)  of  this  section,  each 
agency  having  employees  occupying  a 
position  described  in  §  293.401  shall 
provide  for  maintenance  of 
performance-related  records  for  such 
employees  in  this  EPF  system.  The 
pgency  may  elect  to  retain  records  in  a 
separate  file  that  is  located  in  the  same 
office  with  the  OPF,  or  in  an  envelope 
kept  in  the  OPF  itself.  If  the  agency 
determines  that  a  separate  EPF  is  cost- 
effective,  such  a  file  may  be  located  in 
another  designated  agency  office  (as 
specified  in  ihe  a^jencys  written 
performance  appraisal  plan 


documentation)  including  with 
supervisors  or  managers  (hereinafter 
referred  to  as  rating  officials)  or  with 
Performance  Review  Boards.  Any 
supporting  documents  of  their  duties 
shall  be  kept  in  these  files. 
***** 

5.  Sections  293.404  (a)(l]  and  (a)(2)  are 
revised  to  read  as  follows: 

§29X404    Retention  acliedule.    . 

(a)(1)  Except  as  provided  in 
S  293.405(a),  performance  appraisals  or 
documents  supporting  them  are 
generally  not  permanent  records  and 
shall,  except  for  appointees  to  the  SES 
and  including  incumbents  of  executive 
positions  not  covered  by  the  SES,  be 
retained  as  prescribed  below: 

(i)  Performance  ratings  of  record, 
including  the  performance  plans  on 
which  they  are  based,  shall  be  retained 
for  3  years; 

(ii)  SupportLag  documents  shall  be 
retained  for  as  long  as  the  agency  deems 
appropriate  (up  to  3  years); 

(iii)  Performance  records  superseded 
(e.g.,  through  an  administrative  or 
judicial  procedure]  and  perfonneince- 
related  records  pertaining  to  a  former 
employee  (except  as  prescribed  in 
§  293.405(a))  need  not  be  retained  for  a 
minimum  of  3  years.  Rather,  in  the 
former  case  they  are  to  be  destroyed 
and  in  the  latter  case  agencies  shall 
determine  the  retention  schedule;  and 

(iv)  Except  where  prohibited  by  law, 
retention  of  automated  records  longer 
than  the  maximum  prescribed  here  is 
permitted  for  purposes  of  statistical 
analysis  so  long  as  the  data  are  not  used 
in  any  action  affecting  the  employee 
when  the  manual  record  has  been  or 
should  have  been  destroyed. 

(2)  When  an  employee  is  reassigned 
within  the  employing  agency, 
disposition  of  records  in  this  system, 
including  transfer  with  PVHIS 
employees,  shall  be  as  agentnes 
prescribe,  consistent  with  $  293.405(a). 
***** 

6.  Section  293.405(a)  is  revised  to  read 
as  follows: 

§  293.405    Disposition  of  records. 

(a)  When  the  OPF  of  a  PMRS 
employee  is  sent  to  another  servicing 
office  in  the  employing  agency,  to 
another  agency,  or  to  the  National 
Persoimel  Records  Center,  the  "losing" 
servicing  office  shall  include  in  the  OPF 
all  performance  ratings  of  record  that 
are  3  years  old  or  less,  including  the 
performance  plan  on  which  the  most 
recent  rating  was  based.  Also,  the 
"losing"  office  will  purge  fi-om  the  OPF 
all  performance  ratings  more  than  3 
years  old,  and  other  performance- 
related  records,  according  to  agency 


policy  established  under  i  293.404(a)(2) 
and  in  accordance  widi  FPM 
Supplement  293-31. 

***** 

7.  In  Part  430,  Subparts  A  and  C  are 
reserved;  the  headings  for  Part  430  and 
Subpart  A  through  C  are  revised;  and 
Subpart  D  is  revised  to  read  as  follows: 

PART  430— PERFORMANCE 
MANAGEMENT 

Subpart  A — Performance  Msnagement 
System  [Reserved] 

SuttpartB — Performance 
Geiwral  ScfMdufS  and  Wage 
Employees 


Subpart  C— Performance  Awards 

[Rassrvad] 


Subpart  D— Performance  Appraisal 
Performance  Hanapement  and 
System 

Sec 

430.401  Statutory  authority. 

430.402  Purpose. 

430.403  Coverage. 

430.404  Definitions. 

430.405  Agency  performance  appraisal 
systems. 

430.406  Appraisal  of  performance. 

430.407  Ratings. 

430.408  Performance  standards  review 
boards. 

430.409  Training  and  evaluation. 

430.410  OPM  review  of  performance 
appraisal  systems. 

430.411  Performance  appraisal  plans. 

430.412  Reports. 

Authority:  5  U.S.C  4302a  and  4305. 

Subpart  D— Performance  Apfiraiaal  for 
the  Performance  Management  and 
Recognition  System 

§  430.401    statutory  auttH»r1ty. 

Title  5,  U.S.  Code,  section  4302a 
provides  for  the  establishment  of 
performance  appraisal  systems  for 
Performance  Management  and 
Recognition  System  (PMRS)  employees. 
This  subpart  contains  regulations  which 
the  Office  of  Personnel  Management  has 
prescribed  for  performance  appraisal 
under  the  Performance  Management  and 
Recognition  System,  and  implements 
and  supplements  the  provisions  of  5 
U.S.C.  4302a. 

§  430.402    Purpose. 

It  is  the  purpose  of  this  subpart  to 
ensure  that  performance  appraisal 
systems  for  Performance  Management 
and  Recognition  System  employees  are 
used  as  a  tool  for  executing  basic 
management  and  supervisory 
responsibilities  by: 

(a)  Communicating  and  clarifying 
agency  goals  and  objectives; 
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(b)  Identifying  individual 
accountability  for  the  accomplishment 
of  organiz-  tional  goals  and  objectives; 

(c)  Evaluating  and  improving 
individual  and  organizational 
accomplishments;  and 

(d)  Using  the  results  of  performance 
appraisal  as  a  basis  for  adjusting  base 
pay  and  determining  performance 
awards,  training,  rewarding,  reassigning, 
promoting,  reducing  in  grade,  retaining, 
and  removing  employees. 

§  430.403    Coverage 

(a)  Employees  and  agencies  covered 
by  statute.  This  subpart  applies  to  any 
supervisor  or  management  official,  as 
defined  in  5  U.S.C.  7103  (a)(10)  and 
(a](ll],  who  is  in  a  position  within 
grades  GS-13.  GS-14,  or  GS-15  of  the 
General  Schedule  and  covered  by  Part 
540  of  this  chapter. 

(b)  Administrative  exclusions.  OPM 
may  exclude  any  position  or  group  of 
positions  in  the  excepted  8er\'ice  under 
the  authority  of  5  U.S.C.  4301(2)(G).  The 
following  are  excluded: 

(1)  Positions  for  which  employment  is 
not  reasonably  expected  to  exceed  120 
calendar  days  in  a  consecutive  12-month 
period. 

(2)  Positions  filled  by  Noncareer 
Executive  Assignments  under  Part  305  of 
this  chapter. 

(c)  Agency  requests  for  exclusions. 
Heads  of  agencies  or  their  designees 
may  request  the  Director  of  the  Office  of 
Personnel  Management  to  exclude 
positions  in  the  excepted  service.  The 
request  must  be  in  writing,  explaining 
why  the  exclusion  would  be  in  the 
interest  of  good  administration. 

S  430.404    Definitions. 

In  this  subpart,  terms  are  defined  as 
follows — 

"Appraisal"  means  the  act  or  process 
of  reviewing  and  evaluating  the 
performance  of  an  employee  against  the 
described  performance  standard(s). 
•   "Appraisal period"  means  the  period 
of  time  established  by  an  appraisal 
system  for  which  an  employee's 
performance  will  be  reviewed. 

"Appraisal  system  "  means  a 
performance  appraisal  system 
established  by  an  agency  or  component 
of  an  agency  under  subchapter  I  of 
chapter  43  of  title  5,  U.S.C.  and  this 
subpart  which  provides  for 
identification  of  critical  and  noncritical 
elements,  establishment  of  performance 
standards,  communication  of  elements 
and  standards  to  employees, 
establishment  of  methods  and 
procedures  to  appraise  performance 
against  established  standards,  and 
appropriate  useof  appraisal  information 
in  making  personnel  decisions. 


'Vn'tical element"  means  a 
component  of  a  position  consisting  of 
one  or  more  duties  and  responsibilities 
which  contributes  toward  accomplishing 
organizational  goals  and  objectives  and 
which  is  of  such  importance  that 
unacceptable  performance  on  the 
element  would  result  in  unacceptable 
performance  in  the  position. 

"Non-critical  element"  means  a 
component  of  an  employee's  position 
which  does  not  meet  the  definition  of  a 
critical  element,  but  is  of  sufficient 
importance  to  warrant  written  appraisal. 
Non-critical  elements  are  optional  and 
may  be  used  at  agency  discretion. 

"Performance  "  means  an  employee's 
accomplishment  of  assigned  work  as 
specified  in  the  critical  and  non-critical 
elements  of  the  employee's  position. 
"Performance  Appraisal  System  ". 
(See  Appraisal  System). 

"Performance  Management  Plan  " 
means  the  description  of  the  agency's 
methods  which  integrate  performance, 
pay,  and  awards  systems  with  its  basic 
management  functions  for  the  purpose 
of  improving  individual  and 
organizational  effectiveness  in  the 
accomphshment  of  agency  mission  and 
goals.  The  performance  management 
plan,  which  includes  the  performance 
appraisal  plan,  must  be  submitted  to 
OPM  for  review  and  approval  as 
required  by  S  430.411  of  this  subpart  and 
S  540.111  of  this  chapter. 

"Performance  plan  "  means  the 
aggregation  of  all  of  an  employee's 
written  critical  and  non-critical  elements 
and  performance  standard(s). 

"Performance  standard"  means  a 
statement  of  the  expectations  or 
requirements  established  by 
management  for  a  critical  or  non-critical 
element  at  a  particular  rating  level.  A 
performance  standard  may  include,  but 
is  not  limited  to,  factors  such  as  quality, 
quantity,  timeliness,  and  manner  of 
performance. 

"Progress  review"  means  a  review  of 
the  employee's  progress  toward 
achieving  the  performance  standards 
and  is  not  in  itself  a  rating. 

"Rating"  (See  Summary  Rating). 
"Rating  of  record"  means  the 
summary  rating,  under  5  U.S.C.  4302a, 
required  at  the  time  specified  in  the 
performance  management  plan  or  at 
such  other  times  as  the  plan  specifies  for 
special  circumstances,  including  written 
notice  at  any  time  that  an  employee's 
performance  is  unacceptable  on  one  or 
more  critical  elements. 

"Summary  Rating"  means  the  written 
record  of  the  appraiial  of  each  critical 
and  non-critical  element  and  the 
assignment  of  summary  rating  level  (as 
specified  in  i  430.405(h]  of  this  subpart). 


8  43a405    Agency  performance  appraisal 
•yatenM. 

(a)  Each  agency  shall  develop  one  or 
more  performance  appraisal  systems  for 
employees  covered  by  the  Performance 
Management  and  Recognition  System. 

(b)  Under  each  appraisal  system, 
critical  elements  must  be  included  and 
non-critical  elements  may  be  included  in 
individual  performance  plans.  An 
employee  must  be  appraised  on  each 
critical  and  non-critical  element  in  the 
employee's  performance  plan,  unless  the 
employee  has  had  insufficient 
opportunity  to  demonstrate  performance 
on  the  element.  A  summary  rating  level, 
as  specified  in  {  430.405(h),  must  be 
assigned. 

(c)  Each  appraisal  system  must 
provide  for  the  joint  participation  of  the 
supervising  official  and  the  employee  in 
developing  performance  plans.  This  may 
be  accomplished  by  means  including, 
but  not  limited  to,  the  following: 

(1)  Employee  and  supervisor  discuss 
and  develop  performance  plan  together; 

(2)  Employee  provides  to  supervisor  a 
draft  performance  plan; 

(3)  Employee  comments  on  draft 
performance  plan  prepared  by 
supervisor;  and 

(4)  Performance  plan  is  prepared  by  a 
group  of  employees  occupying  similar 
positions,  with  supervisor's  approval. 
Final  authority  for  establishing  such 
plans  rests  with  the  supervising  officials. 

(d)(1)  Each  appraisal  system  shall 
provide  for  establishing  performance 
elements  and  standards  based  on  the 
requirements  of  the  employees' 
positions,  providing  written  performance 
plans  to  employees  at  the  beginning  of 
each  appraisal  period  (normally  within 
30  days),  and  appraising  employees 
based  on  a  comparison  of  performance 
with  the  standards  established  for  the 
appraisal  period. 

(2)  Accomplishment  of  organizational 
objectives  should  be  included  in 
performance  plans  by  incorporating 
objectives,  goals,  program  plans, 
workplans.  or  by  other  similar  means 
that  account  for  program  results. 

(e)  Each  appraisal  system  shall 
provide  for  a  minimum  of  three  rating 
levels  for  each  critical  element. 
Performance  standards  must  be  written 
at  the  "Fully  Successful"  level  for  all 
critical  and  non-critical  elements  and 
may  be  written  at  other  levels.  The 
absence  of  a  written  standard  at  a  given 
rating  level  shall  not  preclude  the 
assignment  of  a  rating  at  that  level. 

(f)  Each  appraisal  system  shall 
provide  that  performance  plans  shall  be 
in  writing  and  shall  be  reviewed  and 
approved  at  the  beginning  of  the 
appraisal  period  by  a  person  at  a  higher 
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level  in  the  organization  than  the 
appraising  official. 

(g)  Each  appraisal  system  shall 
include  a  method  for  deriving  a 
summary  rating  level  from  performance 
appraisals  of  critical  elements  and,  at 
agency  discretion,  appraisals  of  non- 
critical  elements.  If  appraisals  of  non- 
critical  elements  are  considered  in 
deriving  summary  rating  levels,  the 
derivation  method  must  show  that  more 
weight  will  be  given  to  critical  elements 
than  non-critical  elements. 

(h)  Each  appraisal  system  shall 
provide  for  five  summary  rating  levels. 
The  rating  levels  must  include  an 
"Unacceptable"  level,  a  level  between 
"Unacceptable"  and  "Fully  Successful", 
a  "Fully  Successful"  level,  and  two 
levels  which  are  above  "Fully 
Successful."  For  purposes  of  this  part. 
"Unacceptable"  is  referred  to  as  level  1, 
the  level  between  "Unacceptable"  and 
"Fully  Successful"  is  level  2,  "Fully 
Successful"  is  level  3,  the  level  one  level 
above  "Fully  Successful"  is  level  4,  and 
the  level  two  levels  above  "Fully 
Successful"  is  level  5. 

(i)  Each  appraisal  system  shall 
provide  for  assisting  employees  in 
improving  performance  rated  at  a  level 
below  the  "Fully  Successful"  level.  Such 
assistance  may  include  but  is  not  limited 
to:  formal  training,  on-the-job  training, 
counseling,  and  closer  supervision. 

(j)  Except  with  respect  to  employees 
occupying  positions  in  Schedule  C  as 
authorized  by  S  213.3301  of  this  chapter. 

(1)  Each  appraisal  system  shall 
provide  for  reassigning,  reducing  in 
grade,  or  removing  any  employee  rated 
"Unacceptable,"  but  only  after  affording 
the  employee  a  reasonable  opportunity 
to  improve  performance  to  the  "Fully 
Successful"  level  or  higher  on  the 
critical  element(s)  rated 
"Unacceptable",  as  required  in  5  U.S.C. 
43()2a(b)(6). 

(2)  Once  an  "Unacceptable"  rating 
has  been  communicated,  the  employee 
must  be  informed  of  the  performance 
standards  that  must  be  reached  in  order 
to  be  retained. 

(3)  If,  at  the  conclusion  of  the 
opportunity  period  referred  to  in 
paragraph  (j)(l)  of  this  section,  the 
employee's  performance  is 
"Unacceptable",  the  agency  must 
initiate  reassigiunent,  reduction  in 
grade,  or  removal,  subject  to  the 
provisions  of  5  U.S.C.  4303.  When  an 
employee's  performance  improves  to 
level  2,  but  not  level  3,  the  employee,  if 
not  reassigned,  shall  be  required  to 
undergo  an  additional  opportunity 
period  in  ordei  to  demonstrate 
performance  at  the  "Fully  Successful" 
level  or  higher,  as  required  by  5  U.S.C. 
4302a(b)(6). 


(k)  When  an  employee's  position 
under  the  General  Schedule  is  converted 
to  PMRS  with  no  change  of  duties  and 
responsibilities  in  accordance  with 
540.103(b)(1),  the  employee's  rating  of 
record  will  be  considered  to  have  been 
derived  from  elements  and  standards 
established  under  5  U.S.C.  4302a. 

§  430.406    AppralMl  of  perf ormanc*. 

(a)  Appraisal  period.  Each  agency 
appraisal  system  shall  establish  an 
official  appraisal  period  for  which  a 
rating  of  record  shall  be  prepared.  The 
appraisal  period  will  end  no  earlier  than 
June  30  nor  later  than  September  30  of 
the  same  year.  Systems  shall  provide  for 
preparing  a  summary  rating  when  an 
employee  changes  positions  during  the 
appraisal  period,  if  the  employee  has 
served  for  the  minimum  appraisal  period 
in  the  position  from  which  he/she  has 
changed;  agency  performance 
management  plans  must  describe  how 
these  ratings  will  be  taken  into 
consideration  in  deriving  the  next  rating 
of  record. 

(b)  Minimum  appraisal  period. 
Agency  appraisal  systems  shall 
establish  a  minimum  appraisal  period  of 
at  least  90  days  but  not  more  than  120 
days. 

(c)  Appraisal  of  each  element.  An 
employee  must  be  appraised  on  each 
critical  and  non-critical  element  in  the 
employee's  performance  plan,  tmless  the 
employee  has  had  insufficient 
opportunity  to  demonstrate  performance 
en  the  element. 

(d)  Appraisal  of  performance  on 
details.  (1)  When  employees  are 
detailed  or  temporarily  promoted  within 
the  same  agency,  and  the  detail  or 
temporary  promotion  is  expected  to  last 
120  days  or  longer,  agencies  shall 
provide  written  critical  elements  and 
performance  standards  to  employees  as 
soon  as  possible  but  no  later  than  30 
calendar  days  after  the  beginning  of  a 
detail  or  temporary  promotion.  Ratings 
on  critical  elements  must  be  prepared 
for  these  details  and  temporary 
promotions  and  must  be  considered  in 
deriving  an  employee's  next  rating  of 
record. 

(2)  When  employees  are  detailed 
outside  of  the  agency,  the  employing 
agency  must  make  a  reasonable  effort  to 
obtain  appraisal  information  from  the 
outside  organization,  which  shall  be 
considered  in  deriving  the  employee's 
next  rating  of  record. 

(i)  If  an  employee  has  served  in  the 
employing  agency  for  the  minimum 
appraisal  period,  the  employee  must  be 
rated.  The  rating  shall  take  into 
consideration  appraisal  information 
obtained  from  the  borrowing 
organize  tioiL 


(ii)  If  an  employee  has  not  served  in 
the  agency  for  the  established  minimum 
appraisal  period,  but  has  served  for  the 
minimum  appraisal  period  outside  the 
employing  agency,  the  employing 
agency  must  make  a  reasonable  effort  to 
prepare  a  rating  based  on  a  performance 
plan  obtained  from  the  borrowing 
organization. 

(e)  Progress  review.  A  progress 
review  shall  be  held  for  each  employee 
at  least  once  during  the  appraisal 
period.  At  a  minimum,  employees  shall 
be  informed  of  their  level  of 
performance  by  comparison  with  the 
performance  elements  and  standards 
established  for  their  positions. 

(f)  Appraising  disabled  veterans.  The 
performance  appraisal  and  resulting 
rating  of  a  disabled  veteran  may  not  be 
lowered  because  the  veteran  has  been 
absent  from  work  to  seek  medical 
freatment  as  provided  in  Executive 
Order  5396. 

S  430.407    Ratings. 

(a)  Written  Rating.  A  written  rating  of 
record  must  be  given  to  each  employee 
as  soon  as  practicable  after  the  end  of 
the  appraisal  period. 

(b)  Appraisal  of  each  critical  and  non- 
critical  element.  Employees  must  be 
appraised  on  each  critical  element  and 
non-critical  element  of  the  performance 
plan(8)  on  which  the  employee  has  had 
a  chance  to  perform. 

(c)  Higher  level  review.  Ratings  of 
record  and  performance-based 
personnel  actions  shall  be  reviewed  and 
approved  by  a  person(s]  at  a  higher 
level  in  the  organization  than  the 
appraising  official.  Ratings  of  record 
may  not  be  communicated  to  employees 
prior  to  approval  by  the  final  reviewer. 
This  does  not  preclude  communication 
about  appraisal  of  performance  between 
a  supervisor  and  an  employee  prior  to 
the  determination  of  the  rating  of  record. 
Ratings  of  record  must  be  approved  by 
the  official  with  the  responsibihty  for 
managing  the  performance  awards 
budget  within  the  agency. 

(d)  Forced  distribution.  An  agency 
may  not  prescribe  a  distribution  of 
levels  of  ratings  for  employees  covered 
by  this  subpart.  However,  in  order  to 
provide  for  the  equitable  distribution  of 
merit  increases  and  performance 
awards  under  the  PMRS,  agencies  must 
establish  procedures,  such  as  reviews  of 
standards  and  ratings  for  difficulty  and 
strictness  of  application,  to  ensure  that 
only  those  employees  whose 
performance  exceeds  normal 
expectations  are  rated  at  levels  above 
"Fully  Successful."  These  procedures 
must  be  described  in  the  agency's 
performance  management  plan. 
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(e)  Reconsideration  process.  Upon' 
request  by  the  employee,  his  or  her 
rating  of  record  shall  be  reconsidered. 
The  employee  must  be  given  the  right  to 
a  reconsideration  by  a  person  at  a 
higher  level  in  the  organization  than  the 
appraising,  reviewing,  or  approving 
official,  unless  there  is  no  one  at  a 
higher  level.  This  does  not  preclude  the 
involvement  of  such  officials  at 
intermediate  levels  in  the  process.  The 
procedures  for  such  reconsideration 
shall  be  in  accordance  with  Part  771  of 
this  chapter. 

(f)  Inability  to  rate.  When  an  agency 
cannot  prepare  a  rating  of  record  at  the 
time  specified  in  the  plan,  the  appraisal 
period  shall  be  extended,  for  non-pay 
purposes,  for  the  amount  of  time 
necessary  to  meet  the  minimum 
appraisal  period  at  which  time  a  rating 
of  record  shall  be  prepared.  (For  pay 
purposes  refer  to  Part  540  of  this 
chapter.) 

(g)  Transfer  of  rating.  If  an  employee 
moves  to  a  new  agency  or  new 
organization  in  the  employing  agency  at 
any  time  during  the  appraisal  period,  the 
current  performance  ratings  of  record 
must  be  transferred,  as  required  by 

9  293.405(a)  of  this  chapter.  A  summary 
rating  must  be  prepared  which  must  be 
taken  into  consideration  by  the  gaining 
agency  when  deriving  the  next  rating  of 
record. 

§  430.408    Performance  standard*  review 
boards. 

(a)(1)  Each  agency  shall  establish  one 
or  more  performance  standards  review 
boards.  Each  board  will  consist  of  at 
least  six  members  chosen  by  the  agency 
head  or  his  or  her  designee.  One-half  of 
the  board  must  be  composed  of 
employees  covered  by  the  PMRS  and  in 
the  competitive  service.  The  chair  of  the 
board  will  be  chosen  by  the  head  of  the 
agency  or  his  or  her  designee. 

(2)  Agency  performance  management 
plans  shall  set  forth  the  composition  and 
operating  procedures  for  the  board(s). 
Boards  shall  become  operational  upon 
OPM's  approval  of  the  agency's 
performance  management  plan  and  shall 
report  to  their  respective  agency  heads 
or  designees  at  least  annually. 

(3)  The  board(s)  shall  review 
representative  performance  plans  and 
report  to  the  head  of  the  agency  or  his  or 
her  designee  at  least  annually  on  the 
quality  of  the  ptans  including  the 
difficulty  of  the  performance  standards. 
The  board  shall  advise  the  head  of  the 
agency  or  his  or  her  designee  on  ways  to 
improve  performance  plans  but  shall 
have  no  authority  to  approve  or  modify 
performance  plans. 

(4)  Boards  shall  review  the  ratings  and 
make  recommendations  to  the  head  of 


the  agency  or  his  or  her  designee 
regarding  improving  the  equitable 
apphcation  of  standards  but  shall  not 
recommend  any  distribution  of  ratings. 
Such  reviews  shall  be  conducted  after 
ratings  of  record  have  been  prepared 
and  communicated. 

(5)  Boards  are  also  responsible  for 
studying  the  feasibility  of  organizational 
awards  and  providing  technkal 
assistance  on  any  demqns^OTt^ 
projects  on  performance  appraisal. 

9430.409    TraMng  and  evaluation. 

To  assure  that  agency  performance 
appraisal  systems  will  be  effectively 
implemented,  agencies  must  provide 
appropriate  training  and  information  to 
supervisors  and  employees  on  the 
appraisal  process,  and  must  establish 
methods  and  procedures  to  evaluate 
periodically  the  effectiveness  of  the 
8ystem(8)  and  to  implement 
improvements  as  needed. 

9  430.410    0PM  reviw*  of  pert onnance 
appraisal  system*. 

(a)  OPM  will  review  performance 
appraisal  systems  to  determine 
conformance  to  requirements  of  law. 
OPM  regulations,  and  OPM  performance 
management  policy. 

(b)  If  OPM  determines  that  an 
appraisal  system  does  not  meet  the 
requirements  and  intent  of  subchapter  I 
of  5  U.S.C.  43  or  of  this  subpart,  it  shall 
direct  the  agency  to  implement  an 
appropriate  system  or  to  correct 
operations  under  the  system.  The 
agency  shall  take  any  action  so 
required. 

9  430.41 1    Performance  appraisal  plans. 

(a)  Agencies  must  submit  proposed 
performance  appraisal  system  to  OPM 
for  approval  as  part  of  the  performance 
management  plans  required  at  $  540.111 
of  this  chapter.  If  major  subcomponents 
of  an  agency  propose  to  modify  any 
element  of  ^e  agency's  system  that  is 
included  in  the  Performance 
Management  Plan  Checklist,  as 
provided  in  9  540.111(b)(1),  or  to  develop 
a  separate  system  based  on  agency 
guidelines,  each  such  subcomponent's 
proposed  plan  must  be  reviewed  and 
approved  by  the  agency  and  submitted 
to  OPM  for  final  approval. 

(b)  Agencies  shall  submit  to  OPM  for 
approval  any  changes  to  their 
performance  appraisal  plans  that  modify 
any  element  of  the  agency's  system  that 
is  included  in  the  Performance 
Management  Plan  Checklist. 

9430.412    Reports. 

So  that  OPM  can  provide  the 
Congress  and  others  with  information 
regarding  the  operation  of  the 


Performance  Management  and 
Recognition  System  and  performance 
management  plans  including  the 
performance  appraisal  systems,  each 
agency  shall  maintain  such  records  and 
submit  to  OPM  such  reports  as  OPM 
may  require. 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

8.  The  authority  citation  for  part  530  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  5303.  and  chapter  54: 
E.0. 11721.  as  amended. 

9.  In  9  530.305.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

9  530.305    DetermlnInQ  employee  rate*. 

(a)  *  *  * 

(3)  When  a  special  rate  range 
becomes  initially  applicable  to,  or 
increased  for,  a  position  occupied  by  an 
employee  covered  by  the  Performance 
Management  and  Recognition  System, 
the  employee's  rate  of  basic  pay  shall  be 
determined  under  9  540.106  of  this 
chapter. 

10.  In  9  530.306.  paragraph  (b)(4)  is 
revised.  Section  530.306(b)(4)  reads  as 
follows: 

9S3a306    Discontinuing  special  rate*. 

(b)  •  •  • 

(4)  If  the  employee  is  receiving  a  rate 
of  basic  pay  established  under  Part  540 
of  this  chapter,  the  employee  shall  retain 
his  or  her  existing  rate.  This  rate  may  be 
lower  than  the  minimum  rate  of  the 
regular  schedule  as  provided  under 

9  540.106(c)(3). 


PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

11.  The  authority  citation  for  Part  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115,  533a  and  Chapter 
54,  unless  otherwise  noted.  Sections  531.501 
to  531.516  also  issued  under  5  U.S.C  5337. 

12.  Section  531.201  is  revised  to  read 
as  follows: 

9  531.201    Applicability. 

This  subpart  and  sections  5333  and 
5334  of  title  5.  United  States  Code,  apply 
to  employees  and  positions,  otlier  than 
Senior  Executive  Service  positions,  to 
which  chapter  51  of  title  5  applies, 
including  employees  under  die 
Performance  Management  and 
Recognition  System  (PMRS)  established 
under  chapter  54  of  title  5.  United  States 
Code, 
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13.  In  S  531.203.  the  headings  for 
paragraphs  (c)(1)  and  (c)(2)  are  revised 
to  read  as  follows: 

S  531.203    QMMral  provisions. 

*        •        •        •        • 

(c)  *  •  • 

(1)  Fornon-PMRS  employees. 


(2)  For  PMRS  employees. 


14.  In  S  531.204.  paragraphs  (c)  and  (d) 
are  revised,  and  paragraph  (e)  is  added 
to  read  as  follows: 

(531.204    Special  provisions. 
•        •        •        •        ♦ 

(c)  Pay  adjustment  on  acquiring 
PMRS  status.  Except  as  provided  in 
paragraph  (e)  of  this  section,  when  an 
employee  acquires  PMRS  status,  the 
employee  shall  receive  his  or  her 
existing  rate  of  basic  pay  plus  any  of  the 
following  adjustments  that  may  be 
applicable,  in  the  order  specified: 

(1)  The  amount  of  any  statutory 
adjustment  in  the  General  Schedule 
made  on  that  date,  or  in  the  case  of  an 
employee  subject  to  special  pay  rates, 
the  amount  of  any  adjustment  made  on 
that  date  under  section  5303  of  title  5, 
United  States  Code,  and  Part  530  of  this 
chapter: 

(2)  The  amount  of  any  within-grade  or 
quality  step  increase  to  which  the 
employee  otherwise  would  be  entitled 
on  that  date;  and 

(3)  The  amount  resulting  from  a 
promotion  effective  on  that  date. 

(d)  Pay  adjustment  on  loss  of  PMRS 
status.  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  an  employee 
loses  PMRS  status,  the  employee  shall 
receive  his  or  her  existing  rate  of  basic 
pay,  plus  any  of  the  following 
adjustments  that  may  be  applicable,  in 
the  order  specified: 

(1)  The  amount  of  any  general  pay 
increases  under  section  5403  of  title  5, 
United  States  Code,  and  S  540.106  of  this 
chapter  to  which  the  employee 
otherwise  would  be  entitled  on  that 
date,  or  in  the  case  of  an  employee 
subject  to  special  pay  rates,  the  amount 
of  any  pay  adjustment  made  on  that 
date  under  section  5303  of  title  5,  United 
States  Code,  and  Part  530  of  this 
chapter; 

(2)  The  amount  of  any  merit  increase 
under  section  5404  of  title  5,  United 
States  Code,  and  §  540.107  of  this 
chapter  to  which  the  employee 
otherwise  would  be  entitled  on  that 
date: 

(3)  The  amount  resulting  horn  a 
promotion  effective  on  that  date; 

(4)  In  the  case  of  an  employee  whose 
resulting  rate  of  basic  pay  falls  between 
two  steps  of  a  General  Schedule  grade 


(or.  in  the  case  of  an  employee  whose 
position  is  subject  to  special  pay  rates, 
between  the  two  steps  of  the  applicable 
special  rate  range),  die  amount  of  any 
increase  that  may  be  necessary  to  pay 
the  employee  the  rate  for  the  next  higher 
step  of  that  grade  (or  special  rate  range): 
and 

(5)  In  the  case  of  an  employee  whose 
resulting  rate  of  basic  pay  falls  below 
the  minimum  rate  of  a  General  Schedule 
grade  (or.  in  the  case  of  an  employee 
whose  position  is  subject  to  special  pay 
rates,  below  the  minimum  of  Uie 
applicable  special  rate  range),  the 
amount  of  any  increase  that  may  be 
necessary  to  pay  the  employee  Uie 
minimum  rate  for  that  grade  (or  special 
rate  range). 

(e)  Special  exceptions.  Paragraphs  (c) 
and  (d)  of  this  section  do  not  apply  to  an 
employee  who  acquires  or  loses  PMRS 
status  as  the  result  of — 

(1)  An  action  taken  for  disciplinary  or 
performance  related  reasons,  or 

(2)  The  expiration  or  termination  of  a 
temporary  promotion. 

15.  In  S  531.205,  paragraphs  (a)(2)  and 
(b)  are  revised  to  read  as  follows: 

S  531.205    Pay  schadul*  conversion  rule* 
■t  the  time  of  a  pay  adjustment  under  5 
U.S.C.  5305  or  5  U.S.C.  5303. 

(a)  *  •  • 

(2)  If  an  employee  is  receiving  basic 
pay  immediately  before  the  effective 
date  of  his  or  her  pay  adjustment  at  a 
rate  determined  under  chapter  54  of  title 
5,  United  States  Code,  and  part  540  of 
this  chapter,  the  employee  shall  have  his 
or  her  rate  of  basic  pay  adjusted  under 
section  5403  of  that  title  and  S  540.106  of 
this  chapter. 

(b)  Rates  of  basic  pay  authorized 
under  section  5303  of  title  5,  United 
States  Code,  paid  to  an  employee 
subject  to  the  General  Schedule  shall 
not  be  adjusted  by  reason  of  a  pay 
adjustment  under  5  U.S.C.  5305. 

§§  531.305  and  531.402    [Amended] 

16.  Sections  531.305(a)(1)  and 
531.402(c)(1)  are  amended  by  removing 
the  words  "Merit  Pay  System"  and 
inserting,  in  their  place,  the  words 
"Performance  Management  and 
Recognition  System." 

17.  In  §  531.407.  paragraphs  (c)(1)  and 
(d)  are  revised  to  read  as  follows: 

9  531.407    Equlvaient  increaee 
determinations. 


increase  made  under  section  5404  of  that 

title: 


(d)  Merit  increases.  For  the  purpose  of 
applying  section  5335  of  title  5.  United 
States  Code,  and  this  subpart  all  or  a 
portion  of,  or  a  zero  merit  increase, 
made  under  section  5404  of  title  5. 
United  States  Code,  and  i  54ai07  of  diis 
chapter  is  an  equivalent  increase. 

PART  536— GRADE  AND  PAY 
RETENTION 

18.  The  authority  citation  for  Part  538 
continues  to  read  as  follows: 

Autliority:  5  U.S.a  5361-5366,  Pub.  L  95- 
454. 92  Stat  1111. 

19.  Part  540  is  revised  to  read  as 
follows: 

PART  540-PERFORIIANCE 
MANAGEMENT  AND  RECOGNITION 
SYSTEM 

540.101  General 

540.102  Definitions. 

540.103  Ranges  of  basic  pay  and  employee 
coverage. 

540.104  Performance  Management  and 
Recognition  System  performance  ratings. 

540.105  Performance  recognition. 

540.106  General  pay  increases. 

540.107  Merit  increases. 

540.108  Special  provisions  for  pay 
administration. 

540.109  Performance  awards. 

540.110  Cash  award  program. 

540.111  Agency  Performance  Management 
Plans. 

540.112  Report 

Authority:  5  U.S.C  Chapters  43  and  54. 

S54ai01    GeneraL 

Chapter  54  of  title  5.  United  States 
Code  (5  U.S.C.  5401  through  5410). 
provides  for  a  Performance  Management 
and  Recognition  System  (PMRS)  to 
recognize  and  reward  quality 
performance  by  supervisors  and 
management  officials  (as  defined  in  5 
U.S.C.  7103(a]  (10)  and  (11))  in  positions 
classified  in  GS-13. 14.  or  15.  lliis  part 
contains  the  regulations  which  the 
Office  of  Personnel  Management  (OPM) 
has  prescribed  for  the  Performance 
Management  and  Recognition  System. 
and  supplements  the  provisions  of  5 
U.S.C.  4302a.  and  5401  throu^  54ia 


(c)  *  *  * 

(1)  A  statutory  pay  adjustment 
including  a  general  pay  increase  made 
under  section  5403  of  title  5.  United 
States  Code,  but  not  including  a  merit 


S  540.102 

In  this  part 

"Agency"  has  the  meaning  given  it  in 
5  U.S.C.  5102,  but  does  not  indude  die 
Office  of  the  Architect  of  the  CapitoL 
the  Library  of  Congress,  the  Botanic 
Garden,  or  the  Administrative  Office  of 
the  United  States  Courts. 
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"Employee" me&na  a  supervisor  or 
management  official  as  defined  in  5 
U.S.C.  7103(a)  (10)  and  (11)  in  positions 
classified  in  grades  GS-13,  GS-14  and 
GS-15. 

'Xieneral  pay  increase  "  means  that 
portion  of  the  pay  adjustment  under  5 
U.S.C.  5305  (or  for  special  salary  rate 
employees,  any  adjustment  under  5 
U.S.C  5303]  granted  to  PKfRS  employees 
based  on  performance. 

"Merit  increase"  meant  the  increase 
in  basic  pay  for  a  PMRS  employee 
granted  under  5  U.S.C.  5404  which  is 
equivalent  to  one-ninth  of  the  diHerence 
between  the  maximum  rate  of  the  grade 
or  special  rate  range  and  the  minimum 
rate  of  the  grade  or  special  rate  range. 

"Pay  adjustment  period"  means  the 
period  beginning  on  the  first  day  of  the 
Hrst  day  period  applicable  to  the 
employee  starting  on  or  after  the  Rrst 
day  of  the  month  in  which  an 
adjustment  would  take  effect  under  S 
U.S.C  5303  or  5  U.S.C.  5305  and  ending 
at  the  close  of  the  day  preceding  the 
beginning  of  the  following  pay 
adjustment  period. 

"Performance  award"  means  a 
performance-based  cash  pa3rment  to  a 
PMRS  employee  made  under  5  U.S.C 
5406.  A  performance  award  does  not 
increase  base  pay. 

"Performance  award  budget"  means 
the  amount  of  money  allocated  by  an 
agency  for  distribution  as  performance 
awards  to  covered  employees. 

"Performance  Management  Plan" 
means  the  description  of  the  agency's 
methods  which  integrate  performance, 
pay,  and  awards  systems  with  its  basic 
management  functions  for  the  purpose 
of  improving  individual  and 
organizational  effectiveness  in  the 
accomplishment  of  agency  mission  and 
goals. 

"Performance  pay  decision  "  means 
the  determination  of  the  total  amount  of 
the  general  pay  increase,  merit  increase, 
and  performance  award  to  be  granted  to 
an  employee  made  by  the  officials  also 
responsible  for  making  the  performance 
appraisal  decisions,  in  accordance  with 
OPM  instructions. 

"Rating"  [See  Summary  Rating] 

"Rating  of  record"  means  the 
sunmiary  rating,  under  5  U.S.C.  4302a. 
required  at  the  time  specified  in  the 
performance  management  plan  or  at 
such  other  items  as  the  plan  specifies  for 
special  circimistances,  including  the 
written  notice  at  any  time  that  an 
employee's  performance  is  unacceptable 
on  one  or  more  critical  elements. 

"Reference  amount" means  **the  sum 
of  the  minimum  rate  of  the  grade  and 
one-third  of  the  difference  between  the 
maximum  and  the  minimum  rate  for  that 
grade.  In  the  General  Schedule,  the 


reference  amount  equals  the  dollar 
amount  of  the  fourth  step  of  a  General 
Schedule  grade,  in  the  case  of  a  special 
rate  range  established  under  5  U.S.C. 
5303  and  Part  530  of  this  chapter,  the 
fourth  step  of  such  special  rate  range. 

"Summary  Rating"  means  the  written 
record  of  the  appraisal  of  each  critical 
and  non-critical  element  and  the 
assignment  of  a  summary  rating  level 
(as  specified  in  9  430.405(h)  of  this 
chapter). 

SS40.103    Ranges  Of  buic  pay  and 
Mnplcyee  coverage. 

(a)(1)  The  range  of  annual  rates  of 
basic  pay  for  each  grade  of  the 
Performance  Management  and 
Recognition  System  shall  be  the  same  as 
the  range  of  annual  rates  of  basic  pay 
for  the  corresponding  grade  of  the 
General  Schedule,  or  of  a  special  salary 
rate  range  established  under  5  U.S.C. 
5303.  except  that  an  employee  may  be 
paid  less  than  the  minimum  rate  of  basic 
pay  of  the  grade  or  special  rate  range  of 
the  employee's  position  to  the  extent 
that  payment  of  the  lesser  amount  is  the 
result  of  a  performance  evaluation  of 
less  than  "Fully  Successful." 

(2)  No  PMRS  employee's  rate  of  basic 
pay  may  be  increased  by  an  amount  that 
would  cause  that  rate  of  basic  pay  to 
exceed  the  maximum  rate  for  the  range 
of  basic  pay  applicable  to  the 
employee's  position  as  specified  in 
paragraph  (a)(1)  of  this  section,  except 
in  connection  with  retained  pay,  as 
provided  in  5  U.S.C  5363. 

(b)(1)  In  accordance  with  the 
definitions  in  5  U.S.C  7103(a)(10)  and 
(11).  the  head  of  each  agency  shall 
identify  employees  who  are  supervisors 
or  management  officials  for  purposes  of 
coverage  under  the  Performance 
Management  and  Recognition  System. 

(2)  Employees  who  were  appointed  on 
the  effective  date  of  a  pay  adjustment 
under  5  U.S.C.  5303  or  5  U.S.C.  5305.  and 
whose  pay  was  set  in  accordance  with 
the  newly  adjusted  pay  range  for  their 
grade,  are  not  to  be  considered  covered 
by  the  Performance  Management  and 
Recognition  System  on  that  day  for  the 
purposes  of  granting  general  pay 
increases,  merit  increases  or 
performance  awards  under  sections 
5403,  5404.  or  5406  of  title  5.  United 
States  Code. 

(c)(1)  The  head  of  an  agency  may 
request  that  the  President  exclude  an 
agency,  any  unit  of  an  agency,  or  any 
class  of  employees  within  any  such  unit 
from  the  PMRS.  Such  request  must  be 
filed  with  the  Director,  Office  of 
Personnel  Management  in  writing,  and 
must  set  forth  the  reasons  why  the 
agency,  unit  or  class  should  be 
excluded. 


(2)  The  head  of  an  agency  may 
request  that  OPM  exclude  an  employee 
from  the  PMRS.  Such  request  must  be 
filed  with  the  Office  of  Personnel 
Management  in  writing,  and  must  set 
forth  the  reasons  why  the  employee 
should  be  excluded. 

§  540.104    Perfomwnce  Management  and 
Recognition  System  performance  ratlnga. 

(a)(1)  Except  as  provided  in 
S  540.103(a)(2)  of  this  part,  each 
performance  pay  decision  shall  be 
based  on  the  employee's  rating  of  record 
for  the  current  appraisal  period  for 
which  performance  pay  decisions  are 
being  made  under  a  performance 
appraisal  system  as  defined  in  Part  430 
of  this  chapter,  approved  by  the  Office 
of  Personnel  Management  under  5  U.S.C 
4302a,  or  an  equivalent  performance 
appraisal  system.  If  the  agency 
determines  it  is  appropriate  to  do  so, 
performance  pay  decisions  may  also 
take  into  consideration  the 
accomplishments  of  the  employee's 
organization. 

(2)  All  parts  of  a  performance  pay 
decision  (i.e..  general  increase,  merit 
increase,  and  performance  award)  must 
be  based  on  the  same  rating  of  record. 

(3)  If  an  employee  cannot  be  given  a 
rating  of  record  under  5  U.S.C  4302a: 

(i)  The  general  increase  will  be 
determined  in  accordance  with 
S  540.106(d);  and 

(ii)  The  merit  increase  and.  as 
appropriate,  the  performance  award  will 
be  determined  in  accordance  with  the 
procedure  specified  in  §  540.108(a)(2). 

(4)  Notwithstanding  the  definition  of 
rating  of  record  in  S  540.102  of  this  part, 
when  a  summary  rating  is  transferred 
with  an  employee  as  required  under 

S  430.407(g)  of  this  part,  and  the  new 
agency  or  organization  cannot  give  the 
employee  a  rating  of  record  as  required 
in  the  Performance  Management  Plan, 
the  transferred  summary  rating  will  be 
considered  the  employee's  rating  of 
record  for  the  current  appraisal  period 
only  for  the  purpose  of  making 
performance  pay  decisions. 

(b)(1)  The  performance  appraisal 
period  on  which  the  performance  pay 
decision  is  based  should  be  as  close  to 
the  pay  adjustment  period  as  the  agency 
deems  practicable,  but  will  not  end 
earlier  than  June  30  not  later  than 
September  30  of  the  same  year,  or  such 
other  dates  prescribed  by  OPM. 

(2)  In  accordance  with  §  540.108(a)  of 
this  part,  agencies  are  allowed  to  extend 
the  performance  appraisal  period  to  no 
later  than  September  30.  Such  extension 
will  be  considered  to  be  part  of  the 
current  appraisal  period  for  which 
performance  pay  decisions  are  being 
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made.  Agencies  determining  to  extend 
the  appraisal  period  muat  specify  the 
length  of  such  extension  in  the 
Performance  Management  Plan  required 
under  S  540.111  of  this  part. 

(c)  Each  agency  shall  establish 
procedures  to  manage  the  performance 
appraisal  process  for  employees  covered 
by  the  Performance  Management  and 
Recognition  System,  such  as  reviews  of 
standards  and  ratings  for  difficulty  and 
strictness  of  application,  to  obtain 
performance  pay  amounts  that  are 
equitable  both  in  the  value  of  the  award 
to  the  employee  and  in  the  relationship 
of  award  between  levels. 

(d)  Agencies  and  employees  subject  to 
the  Performance  Management  and 
Recognition  System,  but  not  covered  by 
chapter  43  of  title  5.  U.S.C.  shall  meet 
minimal  performance  appraisal 
requirements  issued  by  OPM. 
Performance  appraisal  systems 
established  under  this  paragraph  shall, 
for  purposes  of  this  subpart,  be 
equivalent  to  performance  appraisal 
systems  established  under  5  U.S.C. 
4302a. 

§  540.105    Performance  recognition 

(a)  Each  agency  shall  establish  a 
procedure  for  determining  the  manner 
by  which  general  increases,  merit 
increases  and  performance  award  shall 
be  granted  to  PMRS  employees,  in 
accordance  with  instructions  provided 
by  OPM. 

(b)  Agency  procedures  for  making 
performance  pay  decisions  must  include 
a  requirement  for  an  approval  of  each 
decision  by  an  ofHcial  of  the  agency 
who  is  at  a  higher  level  than  the  official 
who  made  the  initial  decision,  unless 
there  is  no  official  at  a  higher  level  in 
the  agency,  and  also  by  the  official(s) 
which  responsibility  for  managing  the 
performance  award  budget  within  the 
agency. 

§  540.106    General  pay  Increase*. 

(a)  General  pay  increases  are  to  be 
made  effective  on  the  first  day  of  the 
pay  adjustment  period. 

(b)  Except  for  paragraph  (d)  of  this 
section,  each  general  pay  increase  must 
be  based  on  a  rating  of  record  for  the 
current  appraisal  period  for  which 
performance  pay  decisions  are  being 
made.  The  following  table  prescribes  the 
portion  of  the  general  pay  increase 
employees  must  receive  for  each 
periformance  level,  as  defined  in 

§  430.405(h)  of  this  chapter. 


General  Pay  Increases  for  Each 
Performance  Rating  Level 


H  Wt\  SfTiptOyM't 

performwioaM 
rated  •!— 

Than  thcamployM  recovat— 

L«v*5,  4,  orS 

Level  2 

Vm  Ml  garwal  pay  increasa  for  me 

pay  adjuelniani  psnod. 
One-halt  lt>e  general  pay  mcrease  lor 

Iha  pay  adiustmant  period. 
^4o  general  pay  ncraata  lor  the  pay 

adjuai'nant  panod. 

Leva)  1 

(c)(1)  To  determine  the  amount  of  the 
employee's  general  pay  increase,  the 
agency  must  use  the  employee's  rate  of 
basic  pay  on  the  day  immediately 
preceding  the  pay  adjustment  period. 

(2)(i)  Except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  the  agency  will 
determine  the  general  pay  increase  for 
employees  at  performance  level  3  (Fully 
Successful)  or  above  as  follows: 
.  (A)  Subtract  the  minimum  rate  of  the 
rate  range  of  the  employee's  position  in 
effect  on  the  day  immediately  preceding 
the  pay  adjustment  period  from  the 
employee's  rate  of  basic  pay  as 
determined  under  paragraph  (c)(1)  of 
this  section; 

(B)  Subtract  the  minimum  rate  of  the 
range  in  effect  immediately  preceding 
the  pay  adjustment  period  from  the 
maximum  of  that  rate  range; 

(C)  Divide  the  result  of  paragraph 
(c)(2)(i)(A)  by  the  result  of  paragraph 
(c){2)(i)(B): 

(D)  Subtract  the  minimum  rate  of  the 
new  rate  range  for  ths;  grade  from  the 
maximum  rate  of  that  range; 

(E)  Multiply  the  result  of  paragraph 
(c)(2)(i)(C)  by  the  result  of  paragraph 
{c)(2)(i)(D);  and 

(F)  Add  the  result  of  paragraph 
(c)(2)(i)(E)  to  the  minimum  of  the  new 
rate  range  and  round  to  the  next  higher 
whole  dollar  amount. 

(ii)  The  salary  of  an  employee  which 
is  at  the  minimum  or  maximum  of  the 
rate  range  in  effect  on  the  day 
immediately  preceding  the  pay 
adjustment  period  will  be  adjusted  to 
the  minimum  or  maximum  of  the  new 
rate  range  respectively. 

(3)  An  employee  whose  performance 
is  rated  at  level  1  or  2  and,  therefore, 
receives  less  than  the  full  general 
increase  may  be  paid  less  than  the 
minimum  rate  of  the  rate  range  for  the 
employee's  position. 

(4)(i)  Except  as  provided  in  paragraph 
{c)(4)(iii)  of  this  section,  the  salary  of  an 
employee  whose  performance  is  rated  at 
level  2,  including  an  employee  whose 
rate  of  basic  pay  is  less  than  the 
minimum  rate  of  the  rate  range  for  the 
employee's  position,  will  be  adjusted  by 
multiplying  the  employee's  rate  of  basic 
pay  on  the  day  immediately  preceding 
the  pay  adjustment  period  by  one-half  of 


the  amount  of  the  general  increase 
applicable  to  the  rate  range  for  the  grade 
of  the  employee's  position  for  such  pay 
adjustment  period. 

(ii)  The  salary  of  an  employee  whose 
rate  of  basic  pay  is  less  than  the 
minimum  rate  of  the  rate  range  of  the 
employee's  position,  and  whose 
performance  is  rated  at  level  3  or  above. 
will  be  adjusted  by  multiplying  the 
employee's  rate  of  basic  pay  on  the  day 
immediately  preceding  the  pay 
adjustment  period  by  the  full  amount  of 
the  general  increase  applicable  to  the 
rate  range  of  the  grade  of  the  employee's 
position  for  such  pay  adjustment  period. 

(iii)  An  employee  who  is  receiving 
retained  pay  wiU  receive  one-half  of  the 
general  increase,  as  required  under  5 
U.S.C.  5363(a),  regardless  of  his  or  her 
summary  rating  level. 

(d)  Agencies  will  increase  the  salary 
of  employees  who  cannot  be  rated  under 
a  performance  appraisal  system 
established  under  5  U.S.C.  4302a  by  the 
amount  of  the  full  genera]  pay  increase. 

S  540.107    MerN  increases. 

(a)(1)  Merit  increases  under  5  U.S.C 
5404  are  to  be  effective  on  the  first  day 
of  the  first  applicable  pay  period 
commencing  on  or  after  October  1  of 
each  year.  Merit  increases  may  be  paid 
retroactively  but  must  be  received  by 
the  employee  no  later  than  December  31 
of  the  applicable  year. 

(2)  An  employee  is  eligible  to  receive 
a  merit  increase  if  he/she  is  in  a 
Performance  Management  and 
Recpgnition  System  position  on  the 
effective  date  of  the  merit  increase. 

(b)  PMRS  employees  whose 
performance  is  rated  at  level  3  (Fully 
Successful),  or  levels  4  or  5  above  the 
"Fully  Successful"  level,  as  defined  in 
S  430.405(h)  of  this  chapter,  shall  receive 
merit  increases  in  accordance  with  the 
following  table. 

MERrr  Increases  for  Each  Performance 
Rating  Level 


PerformarKe  ratir^ 


Laval  S 

Laval  4 _ 

Level  3 

(Fully  SuccaealuQ 


Amount  tacaltMd  H 

rata  oi  baac  pay 

is  lasa  than  ttia 

ralarafica  anmffil 


Amoum  racaivada 

raiaol  baae  pay 

m  equal  to  or 


(c)  PMRS  employees  whose 
performance  is  rated  at  level  1  or  2  will 
receive  a  zero  merit  increase. 

(d)  An  employee  newly  appointed  to 
the  Government  within  90  days  of  the 
effective  date  (including  the  effective 
date)  of  the  merit  increase  shall  not  be 
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eligible  for  a  merit  increase.  For  the 
purposes  of  this  paragraph: 

(1)  A  reinstated  employee  is 
considered  to  be  a  newly  appointed 
employee; 

(2)  An  employee  reemployed  under 
Part  351,  Subpart ).  of  this  chapter,  is  not 
considered  to  be  a  newly  appointed 
employee;  and 

(3)  An  employee  receiving  a  new 
appointment  without  a  break  in  service 
of  one  or  more  workdays  is  not 
considered  to  be  a  newly  appointed 
employee. 

(e)  If  an  employee  moving  into  the 
PMRS  on  or  before  the  effective  date  of 
the  merit  increase  has  received  an 
increase  to  base  pay  (promotion,  within 
grade  increase.  Quality  Step  Increase) 
within  90  days  of  such  effective  date,  the 
employee  will  not  receive  a  merit 
increase  for  that  fiscal  year.  An  increase 
occurring  on  the  effective  date  of  the 
merit  increase  is  considered  to  be  within 
this  90  day  period.  Actions  covered  by 
this  rule  include; 

(1)  Conversion  to  the  PMRS: 

(2J  Reassignment  to  the  PMRS  from 
another  Federal  pay  system; 

(3)  Promotion  to  the  PMRS; 

(4)  Temporary  promotion  to  the  PMRS. 

(f)  When  an  employee's  performance 
caiuiot  be  appraised  for  the  agency's 
minimum  appraisal  period,  merit 
increases  will  be  granted  in  accordance 
with  the  provisions  of  §  S40.108(a),  (b), 
(c)  or  (d)  of  this  part. 

§540.108    Special  provision*  for  pay 
administration. 

(a)(1)  This  paragraph  applies  when  an 
employee  cannot  be  rated  for  the  current 
appraisal  period  under  elements  and 
standards  established  under  5  U.S.C. 
4302a,  under  the  following 
circumstances: 

(i)  An  employee  who  is  not  under 
elements  and  standards,  established 
under  5  U.S.C.  4302a,  for  the  agency's 
minimum  appraisal  period,  except  as 
provided  in  S  540.107(d)  and  (e)  of  this 
part;  or 

(ii)  An  employee  who  is  unable  to  be 
rated  because  the  supervisor  has  left  the 
agency,  and  higher  level  supervisors 
cannot  reasonably  appraise  the 
performance  of  the  employee;  or 

(iii)  An  employee  who  is  on  long-term 
training  or  IPA  assignment  under 
sections  3371  throu^  3376  of  title  5, 
United  States  Code. 

(2)  Under  these  circumstances,  a  merit 
increase  shall  be  granted  using  one  of 
the  following  rules  in  the  order 
specified: 

(i)  The  employee's  rating  period  may 
be  extended  as  provided  in 
S  540.104(b)(2),  such  extension  not  to 
exceed  September  30  of  the  same  year. 


(ii)  The  employee's  rating  of  record 
under  5  U.S.C.  4302a  is  extended  and  the 
appropriate  increase  is  granted,  if  that 
rating  was  given  no  earlier  than  the 
previous  agency  rating  period;  or 

(iii)  The  employee  receives  an 
increase  equivalent  to  that  granted  for  a 
level  3  ("Fully  Successful")  rating. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  when  an 
employee  who  cannot  be  rated  returns 
to  a  pay  status  after  an  approved 
absence  that  would  be  creditable 
service  under  5  CFR  531.406,  which 
included  one  or  more  pay  adjustments 
provided  under  5  U.S.C.  5403  and  5404, 
the  employee's  rate  of  basic  pay  shall  be 
set  at  the  sum  of — 

(1)  The  employee's  rate  of  basic  pay 
immediately  before  the  interruption  of 
his  or  her  employment  with  the  agency; 
and.  as  appropriate, 

(2)  The  general  pay  increases  that 
would  have  been  required  by  5  U.S.C. 
5403  for  a  level  3  ("Fully  Successful") 
rating,  if  the  employee's  service  has  not 
been  interrupted;  and 

(3)  The  merit  increases  received  by  an 
employee  rated  at  level  3  ("Fully 
Successful"). 

(c)(1)  This  paragraph  applies  when  the 
employee's  rate  of  basic  pay  is  being  set 
because  of — 

(i)  Service  in  the  armed  forces  or  non- 
Govemment  service  referenced  in  5 
U.S.C.  5405(d); 

(ii)  Return  to  a  pay  status  after  an  IPA 
assignment  under  sections  3371  through 
3376  of  title  5,  United  States  Code; 

(iii)  Other  service  for  which  an 
employee's  advancement  through  the 
pay  range  is  preserved  by  statute;  or 

(iv)  One  or  more  merit  increases  that 
occurred  during  a  period  for  which  the 
employee  has  received  credit  under  the 
back  pay  provisions  of  5  U.S.C.  5596  and 
Subpart  H  of  Part  550  of  this  chapter. 

(2)  Under  these  circumstances,  the 
employee's  pay  shall  be  set  at  the  sum 
of— 

(i)  The  employee's  rate  of  basic  pay 
immediately  before  the  interruption  of 
his  or  her  duty  status,  and,  as 
appropriate; 

(ii)  The  general  increases  that  would 
be  required  by  5  U.S.C.  5403  for  a  level  3 
("Fully  Successful")  rating,  if  the 
employee's  service  had  not  been 
interrupted;  and 

(iii)  Merit  increases,  which  will  be 
granted  as  follows: 

(A)(1)  For  the  first  merit  increase 
during  the  period  of  such  service,  the 
employee's  rating  o'  record  under  5 
U.S.C.  4302a  is  extended  and  the 
appropriate  increase  is  granted,  if  that 
rating  was  given  no  earlier  than  the 
previous  agency  rating  period;  or 


(2)  If  there  is  no  rating  of  record  that 
can  be  extended,  the  employee  receives 
an  increase  equivalent  to  that  granted 
for  a  level  3  ("Fully  Successful")  rating. 

(B)  For  all  subsequent  merit  increases, 
the  employee  will  receive  the  increase 
equivalent  to  that  received  for  a  level  3 
("Fully  Successful")  rating  for  the  period 
involved. 

(d)(1)  This  paragraph  applies  when 
the  employee's  rate  of  basic  pay  is  being 
set  because  of — 

(i)  Leave  without  pay  (LWOP)  for  a 
period  of  time  such  that  the  employee  is 
not  in  a  pay  status  for  at  least  the 
agency's  minimum  appraisal  period;  and 

(ii)  The  employee  returns  to  pay  status 
between  either  (1)  a  period  which  is  less 
than  the  agency's  minimum  appraisal 
period,  or  (2)  after  the  end  of  the 
agency's  appraisal  period,  and  the 
effective  date  of  the  merit  increase. 

(2)  Under  these  circumstances  the 
employee's  pay  shall  be  set  at  the  sum 
of— 

(i)  The  employee's  rate  of  basic  pay 
immediately  before  the  effective  date  of 
the  LWOP;  and.  as  appropriate, 

(ii)  The  general  increases  that  would 
be  required  by  5  U.S.C.  5403  for  a  level  3 
("Fully  Successful")  rating,  if  the 
employee  had  not  been  on  LWOP. 

(3)  Under  these  circumstances,  no 
merit  increase  will  be  granted  for  the 
current  appraisal  period  for  which  merit 
increases  are  being  granted. 

(e)  Notwithstanding  {  531.203(f)  of  this 
chapter,  when  an  employee  is  promoted 
within  or  out  of  the  PMRS  on  the 
effective  date  of  the  general  increase 
and  the  merit  increase,  the  employee 
shall  receive  the  following,  in  the  order 
speciHed: 

(1)  Any  general  increase  to  which  the 
employee  otherwise  would  be  entitled; 

(2)  Any  merit  increase  to  which  the 
employee  othervnse  would  be  entitled; 
and 

(3)  The  increase  resulting  from  the 
promotion. 

§  540.109    Parformanc*  awarda. 

(a)  Section  5406  of  title  5,  United 
States  Code  authorizes  the  payment  of 
performance  awards  as  part  of  the 
Performance  Management  and 
Recognition  System. 

(b)(1)  Each  agency  covered  by  the 
Performance  Management  and 
Recognition  System  shall,  at  the 
beginning  of  each  fiscal  year,  determine 
the  amount  of  money  available  for 
performance  awards  for  that  Hscal  year 
in  accordance  with  the  requirements  of  5 
U.S.C.  5406(c)  and  instructions  provided 
by  OPM.  Except  as  provided  in 
paragraph  (b)(3)  of  this  section,  the 
following  funding  requirements  apply: 


Federal  Register  /  Vol.  50.  No.  169  /  Friday.  Augugt  30.  1985  /  Rales  and  RegulatJom 


35503 


(i)  Each  agency  is  required  to  pay  a 
minimum  of  .75  percent  of  the  estimated 
aggregate  amount  of  PMRS  employees' 
basic  pay  for  fiscal  year  1985  for 
performance  awards; 

(ii)  In  each  of  the  four  fiscal  years 
thereafter,  the  minimum  percentage  to 
be  spent  for  performance  awards  will  be 
adjusted  in  accordance  with  OPM 
instructions  so  that  for  fiscal  year  1989  a 
minimum  of  1.15  percent  is  spent; 

(iii)  An  agency  may  not  spend  more 
for  performance  awards  than  1.5  percent 
of  the  estimated  aggregate  amount  of 
PMRS  employees'  basic  pay  for  any 
fiscal  year. 

(2)  In  determining  the  estimated 
aggregate  amount  of  PMRS  employees' 
basic  pay  for  a  fiscal  year,  consideration 
should  be  given  to  the  following  factors: 

(i)  The  number  of  employees  covered 
by  the  PMRS  during  the  previous  year 
(or  the  Merit  Pay  System  in  FY  M); 

(ii)  The  aggregate  rates  of  basic  pay 
for  such  employees; 

(iii)  Significant  changes  in  the  number 
of  PMRS  employees  expected  in  the 
current  fiscal  year,  such  as  by  attrition, 
reorganization,  expansion,  or  reduction 
in  force;  and 

(iv)  The  distribution  of  performance 
ratings  in  the  agency; 

(v)  The  amount  of  the  general 
increases  and  merit  increases  that  will 
be  paid  to  PMRS  employees  in  the 
current  fiscal  year. 

(3)  Agencies  having  20  or  fewer 
employees  covered  by  the  PMRS  and 
that  have  determined  that  the  funding 
allowed  under  5  U.S.C.  5406(c)(2)(A)  is 
insufficient  to  provide  an  effective 
performance  awards  distribution,  may 
submit  to  OPM,  at  the  beginning  of  each 
fiscal  year,  a  request  for  approval  of  a 
higher  level  of  funding  for  performance 
awards,  but  not  to  exceed  10  percent  of 
the  aggregate  amount  of  basic  pay  for 
PMRS  employees  in  that  fiscal  year  as 
provided  in  5  U.S.C.  5406(c)(2)(B).  The 
request  shall  be  in  writing  and  shall 
include  the  level  of  funding  desired,  and 
the  reasons  for  and  sufficient  data  to 
support  funding  at  the  higher  level. 
Sufficient  data  will  include,  at  a 
minimum: 

(i)  Number  of  employees; 

(ii)  Distribution  of  ratings; 

(iii)  Awards  distribution  methodology; 

(ivj  Award  amounts  that  would  be 
payable  under  paragraph  (b)(1)  of  this 
section;  and 

(v)  Award  amounts  that  will  be 
payable  under  the  proposed  level  of 
funding. 

(c)(1)  Performance  awards  shall  be 
paid  at  least  annually  in  accordance 
with  5  U.S.C.  5406(c)(2)  and  OPM 
instructions,  on  a  date  or  within  a  time 
period  established  by  the  agency,  except 


that  agencies  should  pay  these  awards 
as  close  to  the  end  of  the  performance 
appraisal  period  as  the  agency  deems 
practicable.  This  does  not  preclude 
agencies  from  granting  cash  awards 
under  5  U.S.C.  5407  and  S  540.110  of  this 
part  at  any  time  during  the  appraisal 
period. 

(2)  An  employee  is  eligible  to  receive 
a  performance  award  if  he/she  is  in  a 
Performance  Management  and 
Recognition  System  position  on  the  last 
day  of  the  current  performance 
appraisal  period  for  which  performance 
pay  decisions  are  being  made. 

(d)(1)  Performance  awards  must  be 
based  on  an  employee's  rating  of  record 
for  the  current  appraisal  period  for 
which  performance  pay  decisions  are 
being  made.  An  employee  with  a  rating 
at  level  5  must  receive  a  performance 
award  of  at  least  2  percent  of  base  pay 
(except  that  no  minimum  shall  be 
applicable  in  FY  85),  but  not  more  than 
10  percent  of  base  pay  in  any  given  year. 
Based  upon  an  agency  head's 
determination  that  an  employee  has 
performed  at  an  imusually  outstanding 
level,  the  agency  may  grant  a 
performance  award  not  to  exceed  20 
percent  of  base  pay. 

(2)  An  employee  with  a  summary        ^ 
rating  at  level  4  should  receive  a 
performance  award,  not  to  exceed  10 
percent  of  base  pay  in  any  given  year. 
Within  each  organizational  element  of 
an  agency  having  responsibility  for 
managing  a  performance  award  budget, 
any  award  granted  to  employees  in  the 
same  grade  rated  at  level  4  must  be  less 
than  any  award  received  by  employees 
rated  at  level  5. 

(3)  An  employee  with  a  summary 
rating  at  level  3  may  receive  a 
performance  award,  not  to  exceed  10 
percent  of  base  pay  in  any  given  year. 
Within  each  organizational  element  of 
an  agency  having  responsibility  for 
managing  a  performance  award  budget, 
any  award  granted  to  employees  in  the 
same  grade  rated  at  level  3  must  be  less 
than  any  award  received  by  employees 
rated  at  level  4. 

(e)  If  an  agency  determines  the 
amount  of  performance  awards  using  a 
percentage  of  base  pay,  the  rate  of  basic 
pay  on  the  last  day  of  the  performance 
appraisal  period  for  which  awards  are 
being  paid  must  be  used  to  calculate  the 
amount  of  the  awards. 

(f)(1)  In  granting  performance  awards 
as  provided  in  paragraph  (d)  of  this 
section,  if  an  employee  has  been 
promoted  within  the  preceding  year,  the 
agency  head  may  take  this  into  account 
in  determining  the  amount  of  the 
employee's  performance  award  that 
otherwise  would  have  been  specified  in 
the  agency's  Performance  Management 


Plan.  However,  any  employee  receiving 
a  rating  of  "Outstanding"  must  receive 
an  award  of  no  less  than  2  percent  of 
base  pay  (except  that  no  minimum  shall 
be  applicable  in  FY  85). 

(2)  Performance  awards  that  have 
been  adjusted  because  of  recent 
promotions  will  not  be  considered  in 
meeting  the  requirements  of  paragraph 
(d)  of  this  section. 

(g)  The  agency  head  will  determine 
whether  an  employee  who  cannot  be 
given  a  rating  of  record  under  5  U5.C 
4302a  will  be  granted  a  performance 
award.  If  a  determination  is  made  to 
grant  a  performance  award,  the  amount 
of  such  award  will  be  determined  in 
accordance  with  the  procedure  specified 
in  S  540.108(a)(2).  and  the  agency's 
Performance  Management  Plan. 

(h)  An  employee  newly  appointed  to  . 
the  Government,  as  specified  in 
S  540.107(d),  within  90  days  of  the 
effective  date  (including  the  effective 
date)  of  the  merit  increase  shall  not  be 
eligible  for  a  performance  award. 

(i){l)  When  an  employee  is — 

(i)  On  leave  without  pay  (LWOP)  for  a 
period  of  time  such  that  the  employee  is 
not  in  a  pay  status  for  at  least  the 
agency's  minimum  appraisal  period;  and 

(ii)  The  employee  returns  to  pay  status 
between  either  (1)  a  period  which  is  less 
than  the  agency's  minimum  appraisal 
period,  or  (2)  after  the  end  of  the 
agency's  appraisal  period,  and  the 
effective  date  of  the  merit  increase: 

(2)  The  employee  will  not  be  granted  a 
performance  award. 

(j)  Failure  of  an  agency  to  pay  a 
performance  award  under  this  section 
as  authorized  by  5  U.S.C.  5406(b)  may 
not  be  appealed. 

§  540.1 10    Cash  award  program. 

(a)  Title  5,  U.S.  Code,  section  5407 
authorizes  a  cash  award  program  for 

(1)  Suggestions,  inventions,  superior 
accomplishments,  or  other  unique 
personal  efforts  which  contribute  to  the 
efficiency,  economy,  or  other 
improvement  of  Government  operations. 
or  achieve  a  significant  reduction  in 
paperwork;  or 

(2)  The  performance  of  a  special  act  or 
service  in  the  public  interest  in 
connection  with  or  related  to  the 
employee's  Federal  employment. 

(b)  An  award  for  any  unique  or 
special  act  or  service  under  paragraph 
(a)  of  this  section  may  be  granted  for 
any  non-recurring  employee  or  group 
contribution  which  is  highly  exceptional 
and  unusually  outstanding  and  which  is 
beyond  normal  job  responsibilities  and 
performance  standards. 

(c)  In  granting  cash  awards  under  this 
section,  the  agency  must  prepare  a 
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written  justification  separate  from  the 
employee's  performance  plan  or  rating. 

(d)  Cash  awards  will  be  granted  in 
accordance  with  the  incentive  award 
program  provisions  in  Part  451  of  this 
chapter,  OPM  instructions  under  that 
chapter,  and  the  agency's  incentive 
award  program  estabhshed  under  Part 
451  of  this  chapter. 

S  540.111    Agenqr  Pcrformanc* 
Management  Plans. 

(a)  Each  agency  with  employees  who 
are  subject  to  the  Performance 
Management  and  Recognition  System 
shall  establish  a  Performance 
Management  Plan  for  administering  5 
U.S.C.  4302a,  5  U.S.C.  5401  through  5410, 
and  this  part.  Performance  Management 
Plans  shall  include  each  of  the  following 
which  is  applicable  to  the  agency  and 
any  additional  information  requested  by 
OPM: 

(1)  Appraisal  system^  required  under 
5  U.S.C.  4302a. 

(2)  Performance  Management  and 
Recognition  System  plan(s)  required  by 
this  part,  including  the  manner  by  which 
the  distribution  of  the  funds  contained 
in  the  agency's  performance  award 
budget  will  be  made. 

(3)  Requirements  for  communication 
to  the  agency's  PMRS  employees  of  the 
purpose  of  the  Performance 
Management  and  Recognition  System 
and  how  it  works;  and 

(4)  Requirements  for  training  in  the 
operation  of  the  Performance 
Management  and  Recognition  System 
for  employees  who  are  subject  to  that 
System  and  for  Senior  Executive  Service 
members  and  other  managers 
supervising  PMRS  employees. 


(b)(1)  Each  agency  covered  by  Part 
540  of  this  chapter  shall  submit  a 
Performance  Management  Plan  to  the 
Office  of  Personnel  Management  for 
review  and  approval.  OPM  will  provide 
agencies  with  a  Performance 
Management  Plan  Checklist,  containing 
all  the  components  necessary  for 
approval  of  the  PMRS  Performance 
Management  Plan. 

(2)  If  major  subcomponents  of  an 
agency  propose  to  modify  any  element 
of  the  agency's  plan  that  is  included  in 
the  Performance  Management  Plan 
Checklist,  or  develop  separate  proposed 
plans  based  on  agency  guidelines,  each 
such  subcomponent's  proposed  plan 
must  be  reviewed  and  approved  by  the 
agency  and  submitted  to  OPM  for  final 
approval. 

(3)  Agencies  will  be  required  to 
implement  the  provisions  of  an 
approved  Performance  Management 
plan  pertaining  to  their  Performance 
Management  and  Recognition  System 
employees  not  less  than  150  days  prior 
to  the  end  of  the  agency's  performance  • 
appraisal  period. 

(c)  Agencies  shall  submit  to  OPM  for 
approval  any  changes  to  their 
Performance  Management  Plans  that 
modify  any  element  of  the  agency's  Plan 
that  is  included  in  the  Performance 
Management  Plan  Checklist. 
$540,112    Reports. 

(a)  So  that  the  Office  of  Personnel 
Management  can  provide  the  Congress 
and  others  with  information  regarding 
the  operation  of  the  Performance 
Management  and  Recognition  System, 
including  performance  awards  under  5 
U.S.C.  5406  and  cash  awards  under  5 


U.S.C.  5407,  each  agency  shall  maintain 
such  records  and  submit  to  OPM  such 
reports  as  OPM  may  require. 

(b)  Each  agency  shall  report  to  OPM 
at  the  beginning  of  each  fiscal  year  the 
estimated  performance  awards  budget, 
including  the  funding  level  used,  and 
such  other  data  required  by  OPM  to 
administer  the  Performance 
Management  and  Recognition  System. 

PART  771— AGENCY 
ADMINISTRATIVE  GRIEVANCE 
SYSTEM 

20.  The  authority  citation  for  Part  771 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  3302,  and 
7301;  E.O.  9830,  3  CFR  1943-1948  Comp.,  pp. 
606-624;  E.0. 11222,  3  CFR  1964-1969  Comp., 
p.  306. 

21.  In  S  771.206,  paragraph  (c)(l)(xii)  is 
revised  to  read  as  follows: 

§771.206    Exclusions. 

•  •         •         •         • 

(c)  Matters  excluded. 
(1)  •  •  • 

(xii)  A  decision  to  grant  or  not  to  grant 
a  general  increase,  merit  increase,  or 
performance  award  under  the 
Performance  Management  and 
Recognition  System,  or  a  decision  on  the 
granting  of  or  failure  to  grant  cash 
awards  or  honorary  recognition  under  5 
U.S.C.  chapter  54  and  Part  540  of  this 
chapter; 

*  *        ft        *        * 

[FR  Doc.  85-20541  Filed  8-27-85;  4:36  pm] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  293 

Personnel  Records;  Transfer  of  an 
Official  Personnel  Folder  to  Another 
Agency 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  In  response  to  agency 
comments  on  proposed  rulemaking  on 
the  performance  management  system, 
the  Office  of  Personnel  Management 
proposes  to  amend  the  regulations  on 
Personnel  Records.  The  proposed  rule 
would  require  agencies  to  send  a 
transferring  employee's  performance 
ratings,  3  years  old  or  less,  to  his  or  her 
"gaining"  agency,  along  with  the 
employee's  Official  Personnel  Folder 
(OPF). 

date:  To  be  considered,  comments  must 
be  received  by  September  30, 1985. 
ADDRESS:  Send  or  deliver  written 
comments  to:  John  W.  Fossum,  Assistant 
Director  for  Performance  Management, 
Workforce  Effectiveness  and 
Development,  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
7520,  Washington,  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT 
Allen  B.  Levan  (202)  632-5653. 
SUPPLEMENTARY  INFORMATION: 

Background  ' 

Regulations  published  as  final  rules 
on  October  25, 1983,  at  48  FR  49462 
through  49498,  concerning  reduction-in- 
force  (RIF),  performance  management 
and  the  application  of  the  Fair  Labor 
Standards  Act  (FLSA)  to  the  Federal 
workforce  became  effective  on  July  3, 
1985.  They  are  republished  elsewhere  in 
today's  issue  as  a  proposed  rulemaking 
to  afford  interested  parties  the 
opportunity  to  comment  on  a  proposed 
implementation  schedule  for  the  new 
performance  management  system  and 
the  FLSA  regulations  and  to  allow 
interested  parties  the  opportunity  to 
consider  substantive  changes  to  parts  of 
the  regulations.  Comments  on  any  and 
all  aspects  of  the  notice  will  be  received 
and  considered.  Unlike  the  remainder  of 
the  PMS  regulations,  these  regulations 
were  proposed  rules  in  October  1983, 
and  are  not  currently  in  effect. 

Note. — Subsequent  to  publication  of 
the  Performance  Management  System 
(PMS)  regulations,  title  II  of  Pub.  L  9&- 
615  established  the  Performance 
Management  and  Recognition  System 
(PMRS),  replacing  the  merit  pay  system. 
Under  the  authority  of  that  statute,  OPM 


published  interim  regulations  on  March 
25, 1985.  at  50  FR  11788.  to  implement 
the  PMRS. 

It  was  necessary  in  the  March  1985 
PMRS  regulations  to  amend  the  same 
sections  in  Part  293  previously  amended 
in  the  October  1983  Performandie 
Management  System  (PMS)  regulations. 
In  all  cases,  wherever  the  March  1985 
regulations  differ  from  the  October  1983 
regulations,  the  more  recently  published 
PMRS  (March  1985)  regulations  are  in 
effect,  and  govern  Federal  agencies. 

For  the  convenience  of  commenters, 
the  proposed  Personnel  Records 
regiilation  is  repubUshed  here. 

On  March  30  (48  FR  13342)  and  July 
14, 1983  (48  FR  32288),  OPM  published 
proposed  rules  to  implement  a 
Performance  Management  System. 
Those  rules  are  being  published  as 
proposed  rulemaking  elsewhere  in 
today's  issue  of  the  Federal  Register. 

One  of  the  key  issues  raised  in  agency 
comments  on  the  proposed  regulations 
was  the  transfer  of  employees' 
performance  ratings  to  their  new  agency 
at  the  time  employees  transfer.  Agencies 
pointed  out  that  they  need  these 
performance  ratings  to  make 
determinations  about  within-grade  and 
stsp  increases,  reduction  in  force,  and 
o'her  personnel  actions.  Current  OPM 
regulations  prohibit  agencies  from 
transferring  performance  ratings  on  non- 
SES  employees  to  another  agency  or  to 
the  National  Personnel  Records  Center 
(NPRC)  in  an  employee's  Official 
Personnel  Folder  (OPF). 

This  proposed  rule  would  require  that 
agencies  place  performance  ratings  in 
an  employee's  OPF  and  forward  the 
ratings  to  another  "gaining"  office 
within  the  employing  agency,  to  another 
agency,  or  to  NPRC.  This  change  would 
only  affect  non-SES  employees' 
performance  ratings  which  are  three 
years  old  or  less.  (Current  regulations 
already  require  transferring  SES  ratings 
that  are  five  years  old  or  less.) 

E.0. 12291  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Government  employees. 

List  of  Subjects  in  5  CFR  Part  293 

Archives  and  records,  Government 
employees,  Privacy. 


U.S.  Office  of  Personnel  Management 

Constance  Homer, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
Part  293,  as  follows: 

PART  293-^RSONNEL  RECORDS 

1.  The  authority  citation  for  Part  293  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  S22a,  4305  and  431S: 
E.0. 12107  (Decenit>er  28, 1978);  5  US.C.  IWB. 
1104,  and  1302;  3  CFR  1954-1958  Comp4  5 
CFR  7.2;  EO.  9830,  3  CFR  1943-1948  Comp. 

2.  Section  293.402(a]  is  revised  to  read 
as  follows: 

Subpart  P— Employee  PerfoniMnce 
RIe  System  Records 


§293.402    Estat>iis»MlMnt  Of  I 
employee  perfonmnoe  record  systeiiL 

(a)  Copies  of  performance  ratings 
must  be  placed  in  an  employee's  Official 
Personnel  Folder  (OPF).  However,  other 
performance-related  documents  may  be 
retained  in  the  OPF  only  when  the 
agency  prescribes  the  use  of  a  separate 
envelope,  temporarily  located  in  the 
OPF.  Performance  ratings  shall  be 
retained  on  the  left  (temporary)  side  of 
the  OPF.  No  other  performance-related 
record  shall  be  retained  on  the  left 
(temporary)  or  right  (long  term)  side  of 
the  OPF  or  shall  be  transferred  to  the 
National  Personnel  Records  Center 
(except  as  required  by  {  293.404(b)). 
***** 

3.  Sections  293.404(a)(1)  and  (a)(2)  are 
revised  to  read  as  foUows: 

S  293.404    Retentkrfi  schedule. 

(a)(1)  Except  as  provided  in 
S  293.405(a),  performance  appraisals  or 
documents  supporting  them  are 
generally  not  permanent  records  and 
shall,  except  for  appointees  to  the  SES 
and  including  inciunbents  of  executive 
positions  not  covered  by  the  SES.  be 
retained  as  prescribed  below: 

(i)  Performance  appraisal  records 
(including  identification  of  elements  and 
standards)  shall  be  retained  for  diree 
years; 

(ii)  Supporting  documents  shall  be 
retained  for  as  long  as  the  agency  deems 
appropriate  (up  to  3  years); 

(iii)  Performance  records  superseded 
(e.g.,  through  an  administrative  or 
judicial  procedure)  and  performance- 
related  records  pertaining  to  a  former 
employee  (except  as  prescribed  in 
S  293.405(a))  need  not  be  retained  for  a 
minimum  of  3  years.  Rather,  in  the 
former  case  they  are  to  be  destroyed 
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and  in  the  latter  case  agencies  shall 
determine  the  retention  schedule;  and 

(iv)  Except  when  prohibited  by  law, 
retention  of  automated  records  longer 
than  the  maxiinum  prescribed  here  is 
permitted  for  purposes  of  statistical 
analysis  so  long  as  the  data  are  not  used 
in  any  action  affecting  the  employee 
when  the  manual  record  has  been  or 
should  have  been  destroyed. 

(2)  When  an  employee  is  reassigned 
within  the  employing  agency, 
disposition  of  records  in  this  system, 
including  transfer  with  the  employee, 
shall  be  as  agencies  prescribe  and 
consistent  with  §  293.405(a]. 


4.  Section  293.405{a]  is  revised  to  read 
as  follows: 

$293,405    Disposition  of  racorda. 

(a)  When  the  OPF  of  a  non-SES 
employee  is  sent  to  another  servicing 
office  in  the  employing  agency,  to 
another  agency,  or  to  the  National 
Personnel  Records  Center,  the  "losing** 
servicing  office  shall  include  in  the  OPF 
all  performance  ratings  which  are  3 
years  old  or  less.  Also,  the  "losing" 
office  will  purge  from  the  OPF  all 
performance  ratings  more  than  3  years 
old,  and  other  performance-related 
records,  according  to  agency  policy 
established  under  i  293.404(a)(2)  and  in 
accordance  with  FPM  Supplement  293- 
31. 


[FR  Doc.  85-20538  Filed  8-27-85;  4:38  pm] 

BILLMQ  CODE  tSaS-OI-ll 


5  CFR  Part  351 

Reduction  in  Fore* 

agency:  Office  of  Personnel 
Management 

ACTION:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  is  proposing  new 
regulations  to  improve  the  current 
system  for  crediting  performance  ratings 
in  determining  retention  standing  during 
reduction  in  force. 

COMMENT  DATE  Written  comments  will 
be  considered  if  received  no  later  than 
September  30, 1985. 
AOORESe:  Send  or  deliver  written 
comments  to  Richard  B.  Post  Associate 
Director  for  Staffing,  Office  of  Personnel 
Management  Room  6F08, 1900  E  Street 
NW.,  Washington.  D.C.  20415. 

FOR  FURTHBI  IHRMMSATION  COMTACn 

Donald  L  Holom,  (202)  632-4817. 


SUPMXMENTARY  INFORMATION: 

Background 

Regulations  published  as  Hnal  rules 
on  October  25, 1983,  at  48  Federal 
Register  49462.  et  seq.,  concerning 
reduction-in-force  (RIF),  performance 
management,  and  the  application  of  the 
Fair  Labor  Standards  Act  [FLSA)  to  the" 
Federal  workforce  became  effective  on 
July  3, 1985.  They  are  hereby 
republished  as  a  proposed  rulemaking  to 
afford  interested  parties  the  opportunity 
to  comment  on  a  proposed 
implementation  schedule  for  the  new 
performance  management  system  and 
the  FLSA  regulations  and  to  allow 
interested  parties  the  opportunity  to 
consider  substantive  changes  to  parts  of 
the  regulations.  Comments  on  any  and 
all  aspects  of  the  notice  will  be  received 
and  considered.  The  current  regulations 
in  these  areas  remain  in  full  force  and 
effect  as  they  have  been  since  July  3, 
1985. 

Effective  Dale 

The  supplementary  information 
contained  in  the  final  reduction-in-force 
(RIF)  rules  published  in  the  Federal 
Register  on  October  25. 1983  at  48 
Federal  Register  49462  et  seq.  provided 
for  the  delayed  implementation  of  the 
regulations,  as  follows;  "Agencies  may 
delay  implementation  of  these 
regulations  if  RIF  plans  are  underway  as 
of  the  date  this  regulation  is  issued  and 
the  RIF  will  take  effect  on  or  before 
January  16. 1984."  Those  final  RIF  rules 
went  into  effect  on  July  3, 1985,  when  the 
Chief  Justice  of  the  United  States 
Supreme  Court  acting  as  Circuit  Justice, 
vacated  an  order  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  staying  the  effectiveness  of 
the  rules.  OPMv.  AFGE,  No.  A-5  (U.S. 

July  5, 1985).  affd.  OPMs.  AFGE. 

U.S ,  (July  18. 1985).  In  a  manner 

similar  to  the  120-day  phase-in  period 
utilized  for  the  final  rules  published  on 
October  25, 1983.  implementation  of  the 
RIF  rules  which  became  effective  on  July 
3, 1985,  may  be  delayed  by  agencies  if 
RIF  plans  were  underway  as  of  July  3, 
1985,  and  the  RIF  will  take  effect  on  or 
before  December  31, 1985. 

Discussion  iA  Proposed  Changes 

The  5  CFR  Part  351  regulations  which 
were  published  on  October  25, 1983,  and 
which  went  into  effect  on  July  3, 1985, 
provide  employees  with  additional 
service  credit  for  determining  retention 
standing  on  the  basis  of  their  last  three 
annual  performance  ratings.  Because  of 
concerns  expressed  about  the  weight 
given  performance  in  determining 
retention  standing  under  these 
regiilations,  0PM  is  publishing  a 


proposed  change  in  the  weighting 
system  for  public  comment  Presently, 
an  employee  is  entitled  to  receive  ten 
additional  years  of  service  credit  for 
each  outstanding  rating,  seven  years  for 
each  exceeds  fully  successful  rating,  and 
five  additional  years  for  each  fully 
successful  rating  received  in  the  last  3 
years.  Under  the  current  regulation  for 
example,  an  employee  who  had  received 
annual  performance  ratings  in  the  last 
three  years  of  fully  successful  (5), 
exceeds  fully  successful  (7)  and 
outstanding  (10),  would  receive  22  years 
of  additional  service  credit 
(5-»-7-H0=22)  in  determining  retention 
standing. 

Under  the  proposed  new  crediting 

system  in  this  notice  of  proposed 
rulemaking,  an  employee  would  be 
entitled  to  receive  additional  service 
credit  based  on  the  mathematical 
average  (roimded  in  the  case  of  a 
fraction  to  the  next  higher  whole 
number)  of  the  employee's  three 
previous  annual  performance  ratings 
computed  on  the  following  basis: 

— twenty  (20)  additional  years  of  service 
for  each  performance  rating  of 
outstanding  or  equivalent; 

— sixteen  (16)  additional  years  of 

service  for  each  performance  rating  of 
exceeds  fully  successful  or  equivalent 
or 

— ten  (10)  additional  years  of  service  for 
each  performance  rating  of  fully 
successful  or  equivalent 

Under  the  proposed  rule,  for  example, 
an  employee  who  had  received  annual 
performance  ratings  in  the  last  three 
years  of  fully  successful  (10),  exceeds 
fully  successful  (16),  and  outstanding 
(20)  would  receive  16  years  of  additional 
service  credit  (10-H6-I- 20=46  divided 
by  3=15.3 — rounded  to  16)  in 
determining  retention  standing. 

With  the  exception  of  this  proposed 
new  performance  weighing  system  in 
S  351.504,  and  minor  clarifications  in 
S§  351.202.  351.403.  and  351.701,  the 
regulations  published  here,  are  the  same 
as  those  published  on  October  25, 1983. 

EX).  12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291,  Federal  RegulaUon. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  applies  only  to 
Federal  agencies. 

List  of  Subjects  in  5  CFR  Part  351 

Government  employees. 
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U.S.  Office  of  Personnel  Management 
Constance  Homer. 

Directcr. 

Accordingly,  OPM  proposes  to  revise 
Subparts  A  through  I  of  Part  351  of  5 
CFR  as  follows: 

PART  351— REDUCTION  IN  FORCE 

Subpart  A— {Reserved ] 
Subpart  B— General  Provisions 

351 .201  Use  of  regula  tions. 

351.202  Coverage. 

351.203  Derinitions. 

351.204  Responsibility  of  agency. 

351.205  AutliorityofOPM. 

Subpart  C— Transfer  of  Function 

351.301  Applicability. 

351.302  Transfer  of  employees. 

351.303  IdentiHcation  of  positions  witli  a 
transferring  function. 

Subpart  D— Scope  of  Competition 

351.401  Determining  retention  standing. 

351.402  Competitive  area. 

351.403  Competitive  level. 

351.404  Retention  register. 

351.405  Employees  demoted  because  of 
unacceptable  performance. 

Subpart  E— Retention  Standing 

351.501  Order  of  retention — competitive 
service. 

351.502  Order  of  retention— excepted 
service. 

351.503  Length  of  service. 

351.504  Credit  for  performance. 

351.505  Records. 

351.506  Effective  date  of  retention  standing. 

Subpart  F— Release  From  Competitive 
Level 

351.601  Order  of  release  from  competitive 
level. 

351.602  Prohibitions. 

351.603  Actions  subsequent  to  release  from 
competitive  level. 

351.604  Use  of  furlough. 

351.605  Liquidation  provisions. 

351.606  Mandatory  exceptions. 

351.607  Permissive  continuing  exceptions. " 

351.608  Permissive  temporary  exceptions. 

Subpart  6— Assignment  Riglits  (Bump  and 
Retreat) 

351.701  Assignment  involving  displacement. 

351.702  Qualifications  for  assignment 

351.703  Exception  to  qualifications. 

351.704  Rights  and  prohibitions. 

351.705  Administrative  assignment. 

Subpart  H— Notice  of  Employee 

351.801  Notice  period. 

351.802  General  and  specific  notices. 

351.803  Content  of  notice. 

351.804  Notice  concerning  consideration  for 
reemployment 

351.805  Expiration  of  notice. 

351.806  New  notice  required. 

351.807  Status  during  notice  period. 

Subpart  I— Appeals  and  Corrective  Action 
351.910    Appeals. 


35U02    Correction  by  agency. 

Authority:  5  U.S.C.  1302.  3502.  unless 
otherwise  noted. 

SubfMTt  A— {Reserved] 

SubfMTt  B— General  Provisions 

S  351.201    Use  of  regulations. 

(a)  (1)  Each  agency  is  responsible  for 
determining  the  categories  within  which 
positions  are  required,  where  they  are  to 
be  located,  and  when  they  are  to  be 
filled,  abolished,  or  vacated.  This 
includes  determining  when  there  is  a 
surplus  of  employees  at  a  particular 
location  in  a  particular  line  of  work. 

(2)  Each  agency  shall  follow  this  part 
when  it  releases  a  competing  employee 
from  his  or  her  competitive  level  by 
furlough  for  more  than  30  days, 
separation,  demotion,  or  reassignment 
requiring  displacement,  when  the 
release  is  required  because  of  lack  of 
work,  shortage  of  funds,  insufBcient 
personnel  ceiling,  reorganization,  or  the 
exercise  of  reemployment  rights  or 
restoration  rights. 

(b)  This  part  does  not  require  an 
agency  to  fill  a  vacant  position. 
However,  when  an  agency,  at  its 
discretion,  chooses  to  fill  a  vacancy  by 
an  employee  who  has  been  reached  for 
release  from  a  competitive  level  for  one 
of  the  reasons  in  paragraph  (a](2]  of  this 
section,  this  part  shall  be  followed. 

(c)  Each  agency  is  responsible  for 
assuring  that  the  provisions  in  this  part 
are  tmiformly  and  consistently  applied 
in  any  one  reduction  in  force. 

(d)  An  agency  authorized  to 
administer  foreign  national  employee 
programs  tmder  section  408  of  the 
Foreign  Service  Act  of  1980  (22  U.S.C. 
3968)  may  include  special  plans  for 
reduction  in  force  in  its  foreign  national 
employee  programs.  In  these  special 
plans  an  agency  may  give  effect  to  the 
labor  laws  and  practices  of  the  locaUty 
of  employment  by  supplementing  the 
selection  factors  in  Subparts  D  and  E  of 
this  part  to  the  extent  consistent  with 
the  pubhc  interest  Subpart  I  of  this  part 
does  not  apply  to  actions  taken  imder 
the  special  plans  authorized  by  this 
paragraph. 

9351.202    Coverage. 

(a)  Employees  covered.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
this  part  applies  to  each  civilian 
employee  in: 

(1)  The  executive  branch  of  the 
Federal  Government:  and 

(2)  Those  parts  of  the  Federal 
Government  outside  the  executive 
branch  which  are  subject  by  statute  to 
competitive  service  requirements  or  are 
determined  by  the  appropriate 


legislative  or  judicial  administrative 
body  to  be  covered  hereunder.  Coverage 
includes  administrative  law  fudges 
except  as  modified  by  Part  930  ai  this 
chapter. 

(b)  Employees  excluded.  This  part 
does  not  apply  to  an  employee: 

(1)  In  a  position  in  the  Senior 
Executive  Service;  or 

(2)  Whose  appointment  is  required  by 
Congress  to  be  confirmed  by,  or  made 
%vith  the  advice  and  consent  of,  the 
United  States  Senate,  except  a 
postmaster. 

(c)  Actions  excluded.  This  part  does 
not  apply  to: 

(1)  The  termination  of  a  temporary  or 
term  promotion  or  the  return  of  an 
employee  to  the  position  held  before  the 
temporary  or  term  promotion  or  to  one 
of  equivalent  grade  and  pay. 

(2)  A  change  to  lower  grade  based  on 
the  reclassification  of  an  employee's 
position  due  to  erosion  of  duties,  the 
application  of  new  clarification 
standards,  or  the  correction  of  a 
classification  error. 

(3)  The  change  of  an  employee  bom 
regular  to  substitute  in  the  same  pay 
level  in  the  U.S.  Postal  Service  field 
service. 

(4)  The  release  from  a  competitive 
level  of  a  National  Guard  technician 
under  section  709  of  tide  32.  United 
States  Code. 

(5)  Placement  of  an  employee  serving 
on  an  intermittent,  part-time,  on-caU.  or 
seasonal  basis  in  a  nonpay  and  nonduty 
status  in  accordance  with  conditions 
established  at  time  of  appointment 

S  351.203    DeflnMona. 

In  this  part 

"Competing  employee"  means  an 
employee  in  tenure  group  L  DL  or  m. 

"Days"  means  calendar  days. 

"Function"  means  all  or  a  clearly 
identification  segment  of  an  agency's 
mission  (including  all  integral  parts  of 
that  mission),  regardless  of  how  it  is 
performed. 

"Local  commuting  area"  means  tfie 
geographic  area  that  usually  constitutes 
one  area  for  employment  purposes.  It 
includes  any  population  center  (or  two 
or  more  neighboring  ones)  and  the 
surrounding  localities  in  which  people 
live  and  can  reasonably  be  eiqjected  to 
travel  back  and  forth  daily  to  their  usual 
employment 

"Performance  rating"  means  an 
official  performance  rating  under  a 
performance  appraisal  system  approved 
by  OPM  in  accordance  with  5  U.S.C 
chapter  43;  or  for  an  agency  not  subject 
to  chapter  43,  an  official  pofonnanoe 
rating  as  provided  for  in  the  agmcy's 
appraisal  system. 
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"Reotsanization"  means  the  planned 
elimination,  addition,  or  redistribution 
of  functions  or  duties  in  an  oi:ganization. 

"Representative  rate"  means  the 
fourth  step  of  the  grade  for  a  position 
subject  to  the  General  Schedule,  the 
prevailing  rate  for  a  position  under  a 
wage-board  or  similar  wage-detennining 
procedure,  and  for  other  positions,  the 
rate  designated  by  the  agency  as 
representative  of  the  position. 
Employees  covered  by  the  Merit  Pay 
System  are  General  Schedule  employees 
for  purposes  of  determining 
representative  rate. 

'Transfer  of  function"  means  the 
transfer  of  the  performance  of  a 
continuing  function  &om  one 
competitive  area  and  its  addition  to  one 
or  more  other  competitive  areas;  or  the 
movement  of  the  competitive  area  in 
which  the  function  is  performed  to 
another  conununting  area. 

9  351.204    ReaponaibiWyofaQWicy. 

Each  agency  covered  by  this  part  is 
responsible  for  following  and  applying 
the  regulations  in  this  part  when  the 
agency  determines  that  a  reduction  in 
force  is  necessary. 

{351.205    Authority  of  0PM. 

The  Office  of  Personnel  Management 
may  establish  further  guidance  and 
instructions  for  the  planning, 
preparation,  conduct  and  review  of 
reduBHons  in  force  through  the  Federal 
Personnel  Manual  system.  OPM  may 
examine  an  agency's  preparations  for 
reduction  in  force  at  an>  stage.  When 
OPM  finds  that  an  agency's 
preparations  are  contrary  to  the  express 
provisions  or  to  the  spirit  and  intent  of 
these  regulations  or  that  they  would 
result  in  violation  of  employee  rights  or 
equities,  OPM  may  require  appropriate 
corrective  action. 

Subpart  C— Transfer  of  Function 

S  351.301    AppfloMltty. 

This  subpart  is  applicable  when  the 
work  of  one  or  more  employees  is 
moved  from  one  competitive  area  to 
another,  regardless  of  whether  or  not  the 
movement  is  made  under  authority  of  a 
statute.  Executive  order, t-eorganization 
plan,  or  other  authority. 

9  351.302    Transfer  of  emptoyee*. 

(a]  Before  a  reduction  in  force  is  made 
in  connection  with  the  transfer  of  any  or 
all  of  the  functions  of  a  competitive  area 
to  another  continuing  competitive  area, 
each  competing  employee  in  a  position 
identified  with  the  transferring  function 
or  functions  shall  be  transferred  to  the 
continuing  competitive  area  without  any 
change  in  the  tenure  of  his  or  her 
employment 


(b)  An  employee  whose  position  it 
transferred  under  this  subpart  solely  for 
liquidation,  and  who  is  not  identifl^ 
with  an  operating  function  specifically 
authorized  at  the  time  of  transfer  to 
continue  in  operation  more  than  60  days, 
is  not  a  competing  employee  for  other 
positions  in  the  competitive  area  gaining 
the  function. 

(c)  Regardless  of  an  employee's 
personal  preference,  an  employee  has 
no  right  to  transfer  with  his  or  her 
function,  unless  the  alternative  in  the 
competitive  area  losing  the  function  is 
separation  or  demotion. 

9351.303    tdantiflcatlonofposHkwwwWia 
traiMfardng  function. 

(a)  The  competitive  area  losing  the 
function  is  responsible  for  identifying 
the  positions  of  competing  employees 
with  the  transferring  function.  Two 
methods  are  provided  to  identify 
employees  with  the  transferring 
function: 

(1)  Identification  Method  One;  and 
(2]  Identification  Method  Two. 

(b)  Identification  Method  One  must  be 
used  to  identify  each  position  to  which  it 
is  appUcable.  Identification  Method  Two 
is  used  only  to  identify  positions  to 
which  Identification  Method  One  is  not 
applicable. 

(c)  Under  Identification  Method  One  a 
competing  employee  is  identified  with  a 
transferring  function  if: 

(1)  The  employee  performs  the 
function  during  all  or  a  major  part  of  his 
or  her  work  time;  or 

(2]  Regardless  of  the  amount  of  time 
the  employee  performs  the  function 
during  his  or  her  working  time,  the 
function  performed  by  the  employee 
incudes  the  duties  controlling  his  or  her 
grade  or  rate  of  pay. 

(d)  Under  Identification  Method  Two, 
competing  employees  are  identified  with 
a  transferring  function  in  the  inverse 
order  of  their  retention  standing. 

(e)  (1)  The  competitive  area  losing  the 
function  may  permit  other  employees  in 
the  competitive  area  to  volunteer  for 
transfer  with  the  function  in  place  of 
employees  identified  under 
Identification  Method  One  or 
Identification  Method  Two.  However, 
the  competitive  area  may  permit  these 
other  employees  to  volunteer  for 
transfer  only  if  no  competing  employee 
who  is  identified  for  transfer  under 
Identification  Method  One  or 
Identification  Method  Two  is  separated 
or  demoted  solely  because  a  volunteer 
transferred  in  place  of  him  or  her  to  the 
comp£:titive  area  that  is  gaining  the 
function. 

(2)  If  the  total  number  of  employees 
who  volunteer  for  transfer  exceeds  the 
total  number  of  employees  required  to 


perform  the  function  in  the  competitive 
area  that  is  gaining  the  function,  the 
losing  competitive  area  should  give 
preference  to  the  volunteers  with  the 
highest  retention  standing. 

Subpart  D— Scope  of  Competition 

9  351.401    DetwmlnInQ  retention  standing. 

Each  agency  shall  determine  the 
retention  standing  of  each  competing 
employee  on  the  basis  of  the  factors  in 
this  subpart  and  in  Subpart  E  of  this 
part. 

9  35 1 .402    Competiti V*  are*. 

(a)  Each  agency  shall  establish 
competitive  areas  in  which  employees 
compete  for  retention  under  this  part. 

(b)  A  competitive  area  may  consist  of 
all  or  part  of  an  agency.  The  minimum 
competitive  area  in  the  departmental 
service  is  a  bureau,  major  command, 
directorate  or  other  equivalent  major 
subdivision  of  an  agency  within  the 
local  commuting  area.  In  the  field,  the 
minimum  competitive  area  is  an  activity 
under  separate  administration  within 
the  local  commuting  area.  A  competitive 
area  must  be  defined  solely  in  terms  of 
an  agency's  organizational  unitfs)  and 
geographical  location,  and  it  must 
include  all  employees  within  the 
competitive  area  so  defined. 

(c)  When  a  competitive  area  will  be  in 
effect  less  than  90  days  prior  to  the 
effective  date  of  a  reduction  in  force,  a 
description  of  the  competitive  area  shall 
be  submitted  to  the  OPM  for  approval  in 
advance  of  the  reduction  in  force. 
Descriptions  of  all  competitive  areas 
must  be  made  readily  available  for 
review. 

9  351.403    Competitive  level. 

(a)  Each  agency  shall  establish 
competitive  levels  consisting  of  all 
positions  in  a  competitive  area  which 
are  in  the  same  grade  (or  occupational 
level]  and  classification  series  and 
which  are  similar  enough  in  duties, 
qualification  requirements,  pay 
schedules,  and  working  conditions  so 
that  the  incumbent  of  one  position  could 
successfully  perform  the  critical 
elements  of  any  other  position  upon 
entry  into  it  without  any  loss  of 
productivity  beyond  that  normeilly 
expected  in  the  orientation  of  any  new 
but  fully  qualified  employee.  Sex  may 
not  be  the  basis  for  assigning  a  position 
to  a  competitive  level,  except  for  a 
position  which  OPM  has  determined 
certification  of  eligibles  by  sex  is 
justified. 

(b)  Each  agency  shall  establish 
separate  competitive  levels  according  to 
the  follow  categories: 
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(1)  By  service.  Separate  levels  shall  be 
established  for  positions  in  the 
competitive  service  and  in  the  excepted 
service. 

(2)  By  appointment  authority. 
Separate  levels  shall  be  established  for 
excepted  service  positions  filled  under 
different  appointment  authorities. 

(3)  By  pay  schedule.  Separate  levels 
shall  be  established  for  positions  under 
different  pay  schedules. 

(4)  By  work  schedule.  Separate  levels 
shall  be  established  for  positions  filled 
on  a  full-time,  part-time,  intermittent, 
seasonal,  or  on-call  basis.  No  distinction 
may  be  made  among  employees  in  the 
competitive  level  on  the  basis  of  the 
number  of  hours  or  weeks  scheduled  to 
be  worked. 

(5)  By  supervisory  or  nonsupervisory 
status.  Separate  levels  shall  be 
established  for  positions  filled  by  a 
supervisor  or  management  official  as 
defined  in  5  U^.C.  7103(a)  (10)  and  (11). 
except  that  a  probationary  period 
required  by  Subpart  I  of  Part  315  of  this 
chapter  for  initial  appointment  to  a 
supervisory  of  managerial  position  is  not 
a  basis  for  establishing  a  separate 
competitive  level. 

(6)  By  trainee  status.  Separate  levels 
shall  be  established  for  positions  filled 
by  an  employee  in  a  formally  designated 
trainee  or  developmental  program 
having  all  the  characteristics  covered  in 
§  3517a2(e)(l)  through  (ej(4)  of  this  part. 

(c)  Competitive  levels  must  be  in 
effect  at  least  90  days  prior  to  a 
reduction  in  force  and  descriptions  of 
levels  must  be  made  readily  available 
for  review.  Agencies  are  required  to 
certify  in  advance  to  OPM  that  these 
requirements  are  met. 

§351.404    R««witlon  ragMar. 

(a)  When  a  competing  employee  is  to 
be  released  from  a  competitive  level 
under  this  part,  the  agency  shall 
establish  a  separate  retention  register 
for  that  competitive  level.  The  retention 
register  is  prepared  from  the  current 
retention  records  of  employees.  Except 
for  an  employee  on  military  duty  with  a 
restoration  right,  the  agency  shall  enter 
on  the  retention  register,  in  the  order  of 
retention  standing,  the  name  of  each 
competing  employee  who  is: 

(ij  In  the  competitive  level; 

(2)  Temporarily  promoted  from  the 
competitive  level  by  temporary  or  term 
promotion;  or 

(3)  Detailed  from  the  competitive  level 
under  5  U.S.C.  3341  or  other  appropriate 
authority. 

(b)  (1)  The  name  of  each  employee 
serving  under  a  time  limited 
appointment  or  promotion  to  a  position 
in  a  competitive  level  shall  be  entered 
on  a  list  apart  from  the  retention  register 


for  that  competitive  level,  along  with  the 
expiration  date  of  the  action. 

(2)  The  agency  shall  list,  at  the  bottom 
of  thie  list  prepared  under  paragraph 
(b)(1)  of  this  section,  the  name  of  each 
employee  in  the  competitive  level  with  a 
written  decision  under  Part  432  of  this 
chapter  to  remove  him  or  her  because  of 
unacceptable  performance. 


S3S1.40S    Cm^yaas* 
unaccaptaMat 

An  employee  who  has  received  a 
written  decision  under  Part  432  of  this 
chapter  to  demote  him  or  her  because  of 
unacceptable  performance  competes 
under  this  part  from  the  position  to 
which  he  or  she  will  be  or  has  been 
demoted. 

Subpart  E— Ratantion  Standing 

§  351.501    Order  of  ratsntkMi— compatltlva 
sarvlca. 

(a)  Competing  employees  shall  be 
classified  on  a  retention  register  on  the 
basis  of  their  tenure  of  employment, 
veteran  preference,  length  of  service, 
and  performance  in  descending  order 
follows; 

(1)  By  tenure  group  I.  group  II.  group 
III;  and 

(2)  Within  each  group  by  veteran 
preference  subgroup  AD.  subgroup  A. 
subgroup  B;  and 

(3)  Within  each  subgroup  by  years  of 
service  as  augmented  by  credit  for 
performance  under  |  351.504.  beginning 
with  the  earliest  service  date. 

(b)  Groups  are  defined  as  follows: 

(1)  Group  I  includes  each  career 
employee  who  is  i«)t  serving  a 
probationary  period.  (A  supervisory  or 
managerial  employee  serving  a 
probationary  period  required  by  Subpart 
I  of  Part  315  of  this  title  is  in  group  I  if 
the  employee  is  otherwise  eligible  to  be 
included  in  this  group.) 

(2)  Group  II  includes  each  career- 
conditional  employee  and  each 
employee  serving  a  probationary  period 
under  Subpart  H  of  Part  315  of  this 
chapter.  (A  supervisory  or  managerial 
employee  serving  a  probationary  period 
required  by  Subpart  1  of  Part  315  of  this 
chapter  is  in  group  II  if  that  employee 
has  not  completed  a  probationary  period 
under  Subpart  H  of  Part  315  of  this 
chapter). 

(3)  Group  in  includes  all  employees' 
serving  under  indefinite  appointment, 
temporary  appointment  pending 
establishment  of  register,  status  quo 
appointment  and  any  other  nonstatus 
nontemporary  appointment. 

(c)  Subgroups  are  defined  as  follows: 
(1)  Subgroup  AD  includes  each 

preference  eligible  employee  who  has  a 
compensable  service-connected 
disability  of  30  percent  or  more. 


(2)  Subgroup  A  includes  each 
preference  eligible  employee  not 
including  in  subgroup  AD. 

(3)  Subgroup  B  includes  each 
nonpreference  eligible  employee. 

(d)  A  retired  member  of  a  unifomed 
service  is  considered  •  preference 
eligible  imder  this  part  only  if  die 
member  meets  at  least  one  of  the 
conditions  of  the  follo%ving  paragraphs 
(d)(1),  (2),  or  (3)  of  diis  section,  except  as 
limited  by  paragraph  (dM4)  or  (d)(5): 

(1)  The  employee's  mHitaiy  retirement 
is  based  on  disability  that  eidien 

(i)  Resulted  from  injury  or  disease 
received  in  the  line  of  duty  as  a  direct 
result  of  aimed  conflict;  or 

(ii)  Was  caused  by  an  faistnMMirtality 
of  war  incurred  in  the  line  of  doty  dnrii^ 
a  period  of  arar  as  defined  by  s<y*iot» 
101  and  301  of  title  36.  Unitad  States 
Code. 

(2)  The  employee's  retired  pay  fraoi  a 
uniformed  service  is  not  baaed  npoa  20 
or  more  years  of  fuQ-tirae  active  serrioe. 
regardless  of  when  petfomed  bat  not 
including  periods  of  actire  duty  for 
training. 

(3)  The  employee  has  been 
continuously  employed  in  a  position 
covered  by  this  part  since  November  30, 
1964,  without  a  break  in  service  of  mora 
than  30  days. 

(4)  An  employee  who  retired  at  the 
rank  of  ma}or  or  above  (or  aquivalent)  ia 
considered  a  preference  «»l%ib>*  under 
this  part  if  such  employee  is  a  ^MW^»d 
veteran  as  defined  in  sectioa  2108(2)  of 
title  5,  United  States  Code,  and  meets 
one  of  the  oooditiotts  covered  in 
paragraphs  (d)(1).  (2),  or  (3)  of  this 
section. 

(5)  An  employee  who  is  eligible  for 
retired  pay  under  chapter  67  of  title  10. 
United  States  Code,  and  who  retired  at 
the  rank  of  major  or  above  (or 
equivalent)  is  considered  a  preference 
eligible  under  this  part  at  age  80,  only  if 
such  employee  is  a  disabled  veteran  as 
defined  in  section  2108(2]  of  title  5, 
United  States  Code. 


S  351.502    Ordarof 
sarvlca. 

Competing  employees  in  the  excepted 
service  shall  be  classified  on  retention 
registers  in  a  way  that  corresponds  to 
that  under  I  351.501  for  employees  in  the 
competitive  service  having  similar 
tenure  of  employment,  veteran 
preference  and  performance  ratings 
except  that  an  employee  who  cooipletet 
1  year  of  current  continuous  servica 
under  a  temporary  appointment  is  in 
tenure  group  m. 
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§351.503    Lang«tiolSwvte«L 

(a)  Each  agency  shall  establish  a 
service  date  for  each  competing 
employee. 

(b)  An  employee's  service  date  is 
whichever  of  the  following  dates  reflects 
the  employee's  creditable  service: 

(1)  The  date  the  employee  entered  on 
duty,  when  he  or  she  has  no  previous 
creditable  service: 

(2)  The  date  obtained  by  subtracting 
the  employee's  total  creditable  previous 
service  from  the  date  he  or  she  last 
entered  on  duty,  or 

(3)  The  date  obtained  by  subtracting 
from  the  date  in  paragraph  (b)(1)  or 
(b)(2)  of  this  section,  the  service 
equivalent  allowed  for  performance 
ratings  under  {  351.504. 

(c)  An  employee  who  is  a  retired 
member  of  a  uniformed  service  is 
entitled  to  credit  under  this  part  for 

(1)  The  length  of  time  in  active  service 
in  the  armed  forces  during  a  war,  or  in  a 
campaign  or  expedition  for  which  a 
campaign  badge  has  been  authorized:  or 

(2)  The  total  length  of  time  in  active 
service  in  the  armed  forces  if  the 
employee  is  considered  a  preference 
eligible  under  §  351.501(d)  of  this  part. 

(d)  Each  agency  shall  adjust  the 
service  date  for  each  employee  to 
withhold  credit  for  noncreditable  time. 

9351.504    Credit  for  performance. 

(a)  Performance  ratings  of 
outstanding,  exceeds  fully  successful 
fully  successful,  minimally  successful 
and  unacceptable  are  those  ratings 
established  under  Part  430  of  this 
chapter. 

(b)  An  employee's  entitlement  to 
additional  service  credit  for 
performance  under  this  subpart  shall  be 
based  on  the  employee's  last  three 
annual  performance  ratings  received 
during  the  3-year  period  prior  to  the  date 
of  issuance  of  speciHc  reduction-in-force 
notices. 

(c)  The  current  annual  performance 
rating  shall  be  the  last  annual  rating 
except  that; 

(1)  An  employee  who  has  received  an 
improved  rating  following  an 
opportunity  to  demonstrate  acceptable 
performance  as  provided  in  Part  432  of 
this  chapter  shall  have  the  improved 
rating  considered  as  the  current  annual 
rating;  and 

(2)  An  employee's  current  annual 
rating  shall  be  presimied  to  be  fully 
successful  when  the  employee  had  been 
demoted  under  Part  432  of  this  chapter 
because  of  unacceptable  performance 
and  as  of  the  date  of  issuance  of  specific 
reduction-in-force  notices  has  not 
received  a  rating  for  performance  is  the 
position  to  which  demoted. 


(d)  Service  credit  for  employees  who 
do  not  have  three  previous  annual 
ratings  shall  be  determined  as  follows: 

(1)  An  employee  who  has  not  received 
a  rating  shaU  receive  credit  for 
performance  for  three  assimied  ratings 
of  fully  successful  of  equivalent 

(2)  An  employee  who  has  received  at 
least  one  but  fewer  than  three  previous 
annual  ratings  shall  receive  credit  for 
performance  based  on  the  actual 
rating(s]  received  and  on  one.  or  two, 
assumed  rating(s)  of  fully  successful  or 
equivalent,  whicheverf  is  needed  to 
credit  the  employee  with  three  ratings. 

(e)  The  additional  service  credit  an 
employee  receives  for  performance 
under  this  subpart  shall  be  expressed  in 
additional  years  of  service  and  shall 
consist  of  the  mathematical  average 
(rounded  in  the  case  of  a  fraction  to  the 
next  higher  whole  number)  of  the 
employee's  three  previous  annual 
performance  ratings  computed  on  the 
following  basis: 

(1)  Twenty  additional  years  of  service 
for  each  performance  rating  of 
outstanding  or  equivalent: 

(2)  Sixteen  additional  years  of  service 
for  each  performance  rating  of  exceeds 
fully  successful  or  equivalent;  or 

(3)  Ten  additional  years  of  service  for 
each  performance  rating  of  fully 
successful  or  equivalent. 

(f)  Each  agency  subject  to  Part  430  of 
this  chapter  is  responsible  for  assuring 
that  its  application  of  these  provisions  is 
consistent  with  that  part.  Each  agency 
not  subject  to  Part  430  shall  apply  the 
provisions  of  its  performance  appraisal 
plan  as  appropriate. 

S  351.505    Records. 

Each  agency  shall  maintain  the 
current  correct  records  needed  to 
determine  the  retention  standing  of  its 
competing  employees.  The  agency  shall 
allow  the  inspection  of  its  retention 
registers  and  related  records  by: 

(a)  A  representative  of  OPM;  and 

(b)  An  employee  of  the  agency  to  the 
extent  that  the  registers  and  records 
have  a  bearing  on  a  speciBc  action 
taken,  or  to  be  taken,  against  the 
employee. 

"rhe  agency  shall  preserve  intact  all 
registers  and  records  relating  to  an 
employee  for  at  least  1  year  from  the 
date  the  employee  is  issued  a  specific 
notice. 

{351.506    Effective  date  Of  retention 
■tending. 

Except  for  applying  the  performance 
factor  as  provided  in  S  351.504: 

(a)  The  retention  standing  of  each 
employee  released  from  a  competitive 
level  in  the  order  prescribed  in  {  351.601 


is  determined  as  of  the  date  the 
employee  is  so  released. 

(b)  'The  retention  standing  of  each 
employee  temporarily  retained  in  a 
competitive  level  under  $351,608  is 
determined  as  of  the  date  the  employee 
would  have  been  released  from  the 
competitive  level  had  temporary 
retention  action  under  (  351.608  not 
been  taken.  The  retention  standing  of 
each  employee  so  retained  remaips 
fixed  until  the  completion  of  the 
reduction-in-force  action  which  resulted 
in  the  temporary  retention. 

(c)  When  an  agency  discovers  an 
error  in  the  determination  of  an 
employee's  retention  standing,  it  shall 
correct  the  error  and  adjust  any 
erroneous  reduction-in-force  action  to 
accord  with  the  employee's  proper 
retention  standing  as  of  the  effective 
date  established  by  this  section. 

Subpart  F— Reieaae  From  Competitive 
Level 

9  351.601    Order  of  release  from 
competitive  level. 

(a)  Each  agency  shall  select  competing 
employees  for  release  from  a 
competitive  level  under  this  part  in  the 
inverse  order  of  retention  standing, 
beginning  with  the  employee  with  the 
lowest  retention  standing  on  the 
retention  register.  An  agency  may  not 
release  a  competing  employee  from  a 
competitive  level  while  retaining  in  that 
level  an  employee  with  lower  retention 
standing  except: 

(1)  As  required  under  9  351.606  when 
an  employee  is  retained  under  a 
mandatory  or  under  9  351.806  when  an 
employee  is  entitled  to  a  new  written 
notice  of  reduction  in  force;  or 

(2)  As  permitted  under  9  351.607  when 
an  employee  is  retained  under  a 
permissive  continuing  exception  or 
under  9  351.608  when  an  employee  is 
retained  under  a  permissive  temporary 
exception. 

(b)  ^'hen  employees  in  the  same 
retention  subgroup  have  identical 
service  dates  and  are  tied  for  release 
from  a  competitive  level,  the  agency 
may  select  any  tied  employee  for 
release. 

9  351.602    Prohibitions. 

An  agency  may  not  release  a 
competing  employee  from  a  competitive 
level  while  retaining  in  that  level  an 
employee  with: 

(a)  A  specifically  limited  temporary 
appointment; 

(b)  A  speciHcally  limited  temporary  or 
term  promotion; 

(c)  A  written  decision  under  Part  432 
of  this  chapter  of  removal  or  demotion 


Federai  Registar  /  Vol.  50.  No.  169  /  Friday.  August  30.  1965  /  Proposed  Rulo 


35511 


from  the  competitive  level  because  of 
unacceptable  performance. 

§  351.603    Actions  subsequent  to  release  • 
from  con^Mtitlve  levet. 

An  employee  reached  for  release  from 
a  competitive  level  shall  be  offered 
assignment  to  another  position  in 
accordance  with  Subpart  G  of  this  part. 
If  the  employee  accepts,  the  employee 
shall  be  assigned  to  the  position  offered. 
If  the  employee  has  no  assignment  right 
or  does  not  accept  an  offer  under 
Subpart  G.  the  employee  shall  be 
furloughed  or  separated. 

§  3S1.604    liM  of  f urtough. 

(a)  An  agency  may  furlough  a 
competing  employee  only  when  it 
intends  within  1  year  to  recall  the 
employee  to  duty  in  the  position  from 
which  furloughed. 

(b)  An  agency  may  not  separate  a 
competing  employee  under  this  part 
while  an  employee  with  lower  retention 
standing  in  the  same  competitive  level  is 
on  furlough. 

(c)  An  agency  may  not  furlough  a 
competing  employee  for  more  than  1 
year. 

(d)  When  an  agency  recalls  employees 
to  duty  in  the  competitive  level  from 
which  furloughed,  it  shall  recall  them  in 
the  order  of  their  retention  standing, 
beginning  with  the  highest  standing 
employee. 

§  351.605    Uquidation  provisions. 

When  an  agency  will  abolish  all 
positions  in  a  competitive  area  within  3 
months,  it  shall  release  employees  in 
subgroup  order  but  may  release  them 
regardless  of  retention  standing  within  a 
subgroup,  except  as  provided  in 
§  351.606.  When  an  agency  releases  an 
employee  under  this  section,  the  notice 
to  the  employee  shall  so  state  and  also 
shall  give  the  date  the  liquidation  will 
be  completed.  An  agency  may  apply 
§  351.607  and  §  351.608  in  liquidation. 

S  351.606    Mandatory  exceptions. 

(a)  When  an  agency  applies  S  351.601 
or  S  351.065,  it  shall  give  the  following 
special  retention  priorities: 

(1)  Each  group  I  or  II  preference 
eligible  employee  entitled  under  section 
9  of  the  Military  Selective  Service  Act  of 
1967.  as  amended  (50  U.S.C  App.  459). 
to  retention  for  1  year  after  restoration 
shall  be  retained  over  other  employees 
in  the  same  subgroup  for  the  retention 
period;  and 

(2)  Each  group  I  or  II  nonpreference 
eligible  employee  entitled  under  section 
9  of  the  Military  Selective  Service  Act  of 
1967.  as  amended  (50  U.S.C.  App.  459). 
to  retention  for  either  6  months  pr  1  year 
after  restoration  shall  be  retained  over 


other  employees  in  the  same  subgroup 
for  the  retention  period. 

(b)  Each  agency  shall  record  on  the 
retention  register^  for  inspection  by  each 
employee,  the  reasons  for  any  deviation 
from  the  order  of  release  required  by 
§  351.601  or  S  351.605. 

§  35 1 J07    Permlssivt  continuing 
exceptions. 

An  agency  may  make  exception  to  the 
order  of  release  in  9  351.601  and  to  the 
action  provisions  of  S  351.603  when 
needed  to  retain  an  employee  on  duties 
that  cannot  be  taken  over  within  90  days 
and  without  undue  interruption  to  the 
activity  by  an  employee  with  higher 
retention  standing.  TTie  agency  shall 
notify  in  writing  each  higher  standing 
employee  reached  for  release  from  the 
same  competitive  level  of  the  reasons 
for  the  exception. 

§  351.608    Permissive  temporary 
exceptions. 

(a]  An  agency  may  make  exception 
for  not  more  than  90  days  to  the  order  of 
release  in  §  351.601  and  to  the  action 
provisions  of  §  351.603  when  needed  to 
retain  an  employee  for  90  days  or  less 
after  the  effective  date  of  release  of  a 
higher  standing  employee  from  the  same 
competitive  level: 

(1)  To  continue  an  activity  without 
undue  interruption;  or 

(2)  To  satisfy  a  Government  obligation 
to  the  retained  employee;  or 

(3)  When  the  temporary  retention  of 
the  lower  standing  employee  does  not 
adversely  affect  the  rights  of  any  higher 
standing  employee  who  is  released 
ahead  of  the  lower  standing  employee. 
The  temporary  retention  of  a  lower 
standing  employee  on  sick  leave  as  a 
permissive  exception  may  exceed  90 
days  but  may  not  exceed  the  date  the 
employee's  sick  leave  is  exhausted. 

(b)  When  the  agency  retains  an 
employee  for  more  than  30  days  after 
the  effective  date  of  release  of  a  higher 
standing  employee  from  the  same 
competitive  level,  it  shall  notify  in 
writing  each  higher  standing  employee 
reached  for  release  of  the  reasons  for 
the  exception  and  the  date  the  lower 
standing  employee's  retention  will  end. 
When  the  agency  retains  a  lower 
standing  employee,  it  shall  list  opposite 
the  employee's  name  on  the  retention 
register  the  reasons  for  the  exception 
and  the  date  this  employee's  retention 
will  end. 

Subpart  G—Asslgnment  Rights  (Bump 
and  Retreat) 

§351.701    Assignment  involving 
displacenMnt 

(a)  General.  When  a  group  I  or  II 
competitive  service  employee  with  a 


performance  rating  of  minimally 
successful  or  equivalent,  or  higher,  is 
released  from  a  competitive  level  an 
agency  shall  offer  assignment  radier 
than  furlough  or  separate,  in  accordance 
with  paragraphs  (b).  (c).  and  (d)  of  this 
section  to  another  competitive  service 
position  which  requires  no  redoctiao  or 
the  least  possible  reduction  in 
representative  rate.  The  employee  must 
be  qualified  for  the  offered  position 
which  shall  be  in  the  same  competitive 
area  and  last  at  least  three  months. 

(b)  Lower  subgroup — bumping.  A 
released  employee  shall  be  assigned  m 
accordance  with  paragraphs  (a)  and  (d) 
of  this  section  and  bump  to  a  position 
that: 

(1)  Is  held  by  another  employee  in  a 
lower  tenure  group  or  in  a  lower 
subgroup  within  the  same  tenure  group; 
and 

[2\  Is  no  more  than  two  grades  (or 
appropriate  grade  intervals  or 
equivalent)  below  the  position  from 
which  the  employee  was  released. 

(c)  Same  subgroup — retreating.  A 
released  employee  shall  be  assigned  in 
accordance  with  paragraphs  (a)  and  (d) 
of  this  section  and  retreat  to  a  positiim 
that: 

(1)  Is  held  by  another  employee  writh 
lower  retention  standing  in  the  same 
tenure  group  and  subgroup; 

(2)  Is  no  more  than  one  grade  (or 
appropriate  grade  interval  or  equivalent) 
below  the  position  frt>m  which  the 
employee  was  released,  except  that  for 

a  preference  eligible  employee  with  a 
compensable  service-connected 
disability  of  30  percent  or  more  the  limit 
is  five  grades  (or  appropriate  grade 
intervals  or  equivalent);  and 

(3)  Is  the  same  position,  or  an 
essentially  identical  one.  previously 
held  by  the  released  employee  in  a 
Federal  agency. 

(d)  Limitations.  (1)  An  employee  in  a 
clerical  position  may  be  assigned  only  to 
a  clerical  position  and  im  employee  in  a 
nonclerical  position  may  be  amtigm*^ 
only  to  a  nonclerical  position  in  an 
assignment  made  under  paragraph  (b)  of 
this  section. 

(2)  An  employee  with  a  current  annua) 
performance  rating  of  minimally 
successful  or  equivalent  may  be 
assigned  under  paragraph  (c)  of  this 
section  only  to  a  position  held  by 
another  employee  with  a  current  annual 
performance  rating  no  higher  than 
minimally  successful  or  equivalent 

(e)  Pay  rates.  (1)  The  determination  of 
equivalent  grade  intervals  shall  be 
based  on  a  comparison  of  representative 
rates. 

(2)  Each  employee's  assignment  rights 
shall  be  determined  on  the  basis  of  the 
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pay  rates  in  effect  on  the  date  of 
issuance  of  specific  reduction-in-force 
notices,  except  that  when  it  is  officialiy 
known  on  the  date  of  issuance  of  notices 
that  new  pay  rates  have  been  approved 
and  will  become  effective  by  the 
effective  date  of  the  reduction  in  force, 
assignment  rights  shall  be  determined 
on  the  basis  of  the  new  pay  rates. 

S  351.702    Quaflflcations  for  asslgnmcnl 

(a)  Except  as  provided  in  S  351.703.  an 
employee  is  qualified  for  assignment 
under  S  351.701  if  the  employee: 

(1)  Meets  the  OPM  standards  and 
requirements  for  the  position,  including 
any  minimum  educational  requirement: 

(2]  Is  physically  qualified,  with 
reasonable  accommodation  where 
appropriate,  to  perform  the  duties  of  the 
position: 

(3]  Meets  any  special  qualifying 
condition  which  the  OPM  has  approved 
for  the  position;  and 

(4)  Clearly  demonstrates  on  the  basis 
of  overall  background,  including  recency 
of  experience,  a  positive  ability  to 
successfully  perform  all  critical     • 
elements  of  the  specific  position  upon 
entry  into  it,  without  undue  interruption 
to  that  activity  and  without  any  loss  of 
productivity  beyond  that  normally 
expected  in  the  orientation  of  any  new 
but  fully  qualified  employee. 

(b)  The  sex  of  an  employee  may  not 
be  considered  in  determining  whether 
an  employee  is  qualified  for  a  position, 
except  for  positions  which  OPM  has 
determined  certification  of  eligibles  by 
sex  is  justified. 

(c)  An  employee  who  i?  released  from 
a  competitive  level  during  a  leave  of 
absence  because  of  a  compensable 
injury  may  not  be  denied  an  assignment 
right  solely  because  the  employee  is  not 
physically  qualified  for  the  duties  of  the 
positian  if  the  physical  disqualification 
resulted  from  the  compensable  injury. 
Such  an  employee  must  be  afforded 

^appropriate  assignment  rights  subject  to 
recovery  as  provided  by  5  U.S.C.  8151 
and  Part  353  of  this  chapter. 

(d)  If  an  agency  determines,  on  the 
basis  of  evidence  before  it  that  a 
preference  eligible  employee  who  has  a 
compensable  service-connected 
disability  of  30  percent  or  more  is  not 
able  to  fulfill  the  physical  requirements 
of  a  position  to  which  the  employee 
would  otherwise  have  been  assigned 
under  this  part,  the  agency  must  notify 
the  OPM  of  this  determination.  At  the 
same  time,  the  agency  must  notify  the 
employee  of  the  reasons  for  the 
determination  and  of  the  right  to 
respond,  within  15  days  of  the 
notification,  to  the  OPM  which  will 
require  the  agency  to  demonstrate  that 
the  notification  was  timely  sent  to  the 


employee's  last  known  address.  The 
OPM  shall  make  a  final  determination 
concerning  the  physical  ability  of  the 
employee  to  perform  the  duties  of  the 
position.  This  determination  must  be 
made  before  the  agency  may  select  any 
other  person  for  the  position.  When  the 
OPM  has  completed  its  review  of  the 
proposed  disqualification  on  the  basis  of 
physical  disabiUty.  it  must  send  its 
finding  to  both  the  agency  and  the 
employee.  The  agency  must  comply  with 
the  findings  of  the  OPM.  The  functions 
of  the  OPM  under  this  paragraph  may 
not  be  delegated  to  an  agency. 

(e)  An  agency  may  formally  designate 
as  a  trainee  or  developmental  position  a 
position  in  a  program  with  all  of  the 
following  characteristics: 

(1)  The  program  must  have  been 
designed  to  meet  the  agency's  needs  and 
requirements  for  the  development  of 
skilled  personnel; 

(2)  The  program  must  have  been 
formally  designated,  with  its  provisions 
made  known  to  employees  and 
supervisors; 

(3)  The  program  must  be 
developmental  by  design,  offering 
planned  growth  in  duties  and 
responsibilities,  and  providing 
advancement  in  recognized  lines  of 
career  progression;  and 

(4)  The  program  must  be  fully 
implemented,  with  the  participants 
chosen  through  standard  selection 
procedures.  To  be  considered  qualified 
for  assignment  under  S  351.701  to  a 
formally  designated  trainee  or 
developmental  position  in  a  program 
having  all  of  the  characteristics  covered 
in  paragraphs  (e)  (1).  (2),  (3),  and  (4)  of 
this  section,  an  employee  must  meet  all 
of  the  conditions  required  for  selection 
and  entry  into  the  program. 

$351 .703    Exception  to  qualiftcati'on*. 

An  agency  may  assign  an  employee 
under  §  351.201(b)  or  S  351.701  without 
regard  to  OPM's  standards  and 
requirements  for  the  position  if: 

(a)  The  employee  meets  any  minimum 
education  requirement  for  the  position; 
and 

(b)  The  agency  determines  that  the 
employee  has  the  capacity,  adaptability, 
and  special  skills  needed  to 
satisfactorily  perform  the  duties  and 
responsibilities  of  the  position. 

§  351.704    Rights  and  prohibitions. 

(a)  (1)  An  agency  may  satisfy  an 
employee's  right  to  assignment  under 
I  351.701  by  assignment  under 
§  351.201(b)  or  S  351.705  to  a  position 
having  a  representative  rate  equal  to 
that  to  which  he  or  she  would  be 
entitled  under  S  351.701. 


(2)  An  agency  may.  at  its  discretion, 
choose  to  offer  a  vacant  other-than-full- 
time  position  to  a  full-time  employee  or 
to  offer  a  vacant  full-time  position  to  an 
other-than-full-time  employee  in  lieu  of 
separation  by  reduction  in  force. 

(b)  Section  351.701  does  not: 

(1)  Require  an  agency  to  assign  an 
employee  to  a  position  having  a  higher 
representative  rate; 

(2)  Authorize  or  permit  an  agency  to 
displace  a  full-time  employee  by  an 
other-than-full-time  employee,  or  to 
satisfy  an  other-than-full-time 
employee's  right  to  assignment  by 
assigning  the  employee  to  a  vacant  full- 
time  position. 

(3)  Authorize  or  permit  an  agency  to 
displace  an  other-than-full-time 
employee  by  a  full-time  employee,  or  to 
satisfy  a  full-time  employee's  right  to 
assignment  by  assigning  the  employee  to 
a  vacant  other-than-full-time  position. 

§  351.705    Admintstrstivs  ssslgnmenL 

(a)  An  agency  may.  at  its  discretion, 
adopt  provisions  which: 

(1)  Permit  a  competing  employee  to 
displace  an  employee  with  lower 
retention  standing  in  the  same  subgroup 
consistent  with  §351.701  when  the 
agency  cannot  make  an  equally 
reasonable  assignment  by  displacing  an 
employee  in  a  lower  subgroup; 

(2)  Permit  an  employee  in  subgroup 
ni-AD  to  displace  an  employee  in 
subgroup  III-A  or  III-B,  or  permit  an 
employee  jn  subgroup  III-A  to  displace 
an  employee  in  subgroup  III-B 
consistent  with  5351.701;  or 

(3)  Provide  competing  employees  in 
the  excepted  service  with  assignment 
rights  similar  to  those  in  9  351.701  and  in 
paragraphs  (a)(1)  and  (2)  of  this  section. 

(b)  Provisions  adopted  by  an  agency 
under  paragraph  (a)  of  this  section: 

(1)  Shall  be  consistent  with  this  part; 

(2)  Shall  be  uniformly  and  consistently 
applied  in  any  one  reduction  in  force; 

(3]  May  not  provide  for  the 
assignment  of  an  other-than-full-time 
employee  to  a  full-time  position; 

(4)  May  not  provide  for  the 
assignment  of  a  full-time  employee  to  an 
other-than-full-time  position; 

(5)  May  not  provide  for  the 
assigiunent  of  an  employee  in  a 
competitive  service  position  to  a 
position  in  the  excepted  service;  and 

(6)  May  not  provide  the  assignment  of 
an  employee  in  an  excepted  position  to 
a  position  in  the  competitive  service. 

Subpart  H— Notice  to  Employee 

S  351.801    NoUcs  psriod. 

(a)  Each  competing  employee  selected 
for  release  from  a  competitive  level 
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under  this  part  is  entitled  to  a  written 
notice  at  least  30  full  days  before  the 
effective  date  of  release.  When  a 
general  notice  is  supplemented  by  a 
specific  notice,  an  agency  may  not 
release  an  employee  from  his  or  her 
competitive  level  until  at  least  10  days 
after  the  employee's  receipt  of  the 
specific  notice. 

(b)  The  notice  shall  not  be  issued 
more  than  90  days  before  release  except 
with  the  prior  approval  of  OPM. 

(c)  The  notice  period  begins  the  day 
after  the  employee  receives  the  notice. 

(d)  When  an  agency  retains  an 
employee  under  9  351.606  or  S  351.608, 
the  notice  to  the  employee  shall  cite  the 
date  on  which  the  retention  period  ends 
as  the  effective  date  of  the  employee's 
release  from  the  competitive  level. 

§  351.802    General  and  specific  notices. 

When  an  agency  cannot  specifically 
determine  all  individual  actions  at  the 
start  of  the  notice  period,  it  may  issue 
general  notices  which  shall  later  be 
supplemented  by  specific  notices.  The 
combined  general  and  speciHc  notice 
periods  shall  meet  the  requirements  in 
§  351.801,  and  the  combined  contents  of 
the  general  and  specific  notices  shall 
meet  the  requirements  in  §  351.803. 

§  351.803    Content  of  notice. 

(a)  The  notice  shall  state  specifically 
the  action  to  be  taken  and  its  effective 
date  except  as  provided  in  paragraph  (b) 
of  this  section;  the  employee's 
competitive  area,  competitive  level, 
subgroup,  service  date,  and  annual 
performance  ratings  received  during  the 
last  three  years;  the  place  where  the 
employee  may  inspect  the  regulations 
and  records  pertinent  to  this  case;  the 
reasons  for  retaining  a  lower  standing 
employee  in  the  same  competitive  level 
under  i  351.607  or  S  351.608;  the 
information  on  reemployment  rights 
except  as  permitted  by  9  351.804;  and 
the  employee's  right,  as  applicable,  to 
grieve  under  a  negotiated  grievance 
procedure  or  to  appeal  to  the  Merit 
Systems  Protection  Board  under  the 
provisions  of  the  Board's  regulations. 
The  agency  shall  comply  with  the 
provisions  of  9  1201.21  of  this  title. 

(b)  General  notice  shall  inform  the 
employee  that  action  under  this  part 
may  be  necessary  but  a  specific  action 
has  not  yet  been  determined.  The  notice 
shall  state  that  as  soon  as  the  agency 
determines  what  action,  if  any.  will  be 
taken  under  this  part  the  employee  will 
receive  specific  notice  of  the  action  to 
be  taken.  The  general  notice  shall 
contain  an  expiration  date.  A  general 
notice  may  also  include  other 
information  speciOed  in  paragraph  (a)  of 
this  section. 


§351.804    Notice  concerning 
consideration  for  reemployment 

An  employee  who  receives  a  specific 
notice  of  separation  under  this  part  must 
also  be  given  information  concerning  the 
right  to  reemployment  consideration 
under  the  provisions  of  Subparts  B  and 
C  of  Part  330  of  this  chapter.  This 
information  should  be  included  in  or 
with  the  specific  reduction-in-force 
notice;  otherwise,  a  separate 
supplemental  notice  covering  this 
information  must  be  given  to  the 
employee. 

S351J05    Expiration  of  notice. 

(a)  An  agency  may  cancel  an 
unexpired  general  notice,  or  may  renew 
it  for  additional  periods  within 

"^   maximum  notice  period  referred  to  in 
§  351.801.  A  general  notice  expires  as 
stated  therein  unless,  on  or  before  the 
expiration  date,  the  employee  receives  a 
renewal  of  the  general  notice  or  a 
specific  notice. 

(b)  A  specific  notice  expires  except 
when  followed  by  the  action  specified, 
or  by  action  less  severe  than  speciBed. 
in  the  notice  or  in  an  amendment  made 
to  the  notice  before  the  agency  takes 
the  action.  An  agency  may  not  take 
action  before  the  effective  date  in  the 
specific  notice.  An  action  taken  after  the 
specified  date  in  the  specific  notice  shall 
not  be  ruled  invalid  for  that  reason 
except  when  it  is  challenged  by  a  higher 
standing  employee  in  the  competitive 
level  who  is  reached  out  of  order  for 
reduction  in  force  as  a  result  of  the 
action  or  when  it  results  in  a  notice 
period  longer  th€in  the  maximum 
allowed. 

§  351.806    New  notice  required. 

An  employee  is  entitled  to  a  new 
written  notice  of  at  least  30  full  days  if 
the  agency  decides  to  take  an  action 
more  severe  than  first  specified. 

9  351.807    Status  during  notice  period. 

When  possible,  the  agency  shall 
retain  the  employee  on  active  duty 
during  the  notice  period.  When  in  an 
emergency  the  agency  lacks  work  or 
funds  for  all  or  part  of  the  notice  period, 
it  may  place  the  employee  on  annual 
leave  with  or  without  his  or  her  consent, 
on  leave  without  pay  with  his  or  her 
consent,  or  in  a  nonpay  status  without 
his  or  her  consent. 

Subpart  I— Appeal*  and  Correctiv* 
Action 

§351.901    Appeals. 

An  employee  who  has  been 
furloughed  for  more  than  30  days, 
separated,  or  demoted  by  a  reduction-in- 
force  action  may  appeal  to  the  Merit 
Systems  Protection  Board.  Unless  the 
presiding  official  determines  that  there 


are  material  issues  of  fact  io  dispute  that 
would  require  a  hearing  for  resolution, 
the  review  of  an  agency  action  shall  be 
confined  to  the  written  record. 

9351.902    Correction  by  agency. 

When  an  agency  decides  that  an 
action  under  this  part  was  unjustified  or 
unwarranted  and  restores  an  individual 
to  the  former  grade  or  rate  of  pay  held 
or  to  an  intermediate  grade  or  rate  of 
pay.  it  shall  make  the  restoration 
retroactively  effective  to  the  date  of  the 
improper  action. 

[FR  Doc.  85-20542  Filed  8-27-«5;  4:37  pm] 
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5  CFR  Parts  300,  335. 430, 431, 451, 
531,  532,  771 

Performance  Management  System 

aoency:  Office  of  Personnel 

Management 

ACTION:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  is  reissuing  proposed 
regulations  to  implement  Performance 
Management,  including  a  Performance 
Based  Incentive  System  for  the  General 
Schedule.  These  regulations,  initially 
published  in  October  1983,  reflect  mafor 
domments  on  earlier  proposals  to  create 
a  system  designed  to  pay  employees 
based  on  performance.  Additionally, 
they  reflect  changes  required  by 
enactment  of  title  li  of  the  Civil  Service 
Retirement  Spouse  Equity  Act  of  1984. 
which  established  the  Performance 
Management  and  Recognition  System. 
date:  To  be  considered,  comments  must 
be  received  by  September  30, 1985. 
ADDRESS:  Send  or  deliver  written 
comments  to:  John  W.  Possum,  Assistant 
Director  for  Performance  Management 
Workforce  Effectiveness  and 
Development  Group,  Office  of  Personnel 
Management  1900  E  Street  N.W..  Room 
7520,  Washington,  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT 
Allen  B.  Levan.  202-632-5653. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  published  as  final  rules 
on  October  25. 1983.  at  48  FR  49462,  et 
seg.,  concerning  reduction-m-force  (RIF), 
performance  management  and  the 
application  of  the  Fair  Labor  Standards 
Act  (FLSA)  to  the  Federal  work  fort* 
became  effective  on  July  3. 1985.  They 
are  hereby  republished  as  a  proposed 
rulemaking  to  afford  interested  parties 
the  opportunity  to  comment  on  a 
proposed  implementation  schedule  for 
the  new  performance  management 
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system  and  the  FLSA  regulations  and  to 
allow  interested  parties  the  opportunity 
to  consider  substantive  changes  to  parts 
of  the  regulations.  Conunents  on  any 
and  all  aspects  of  the  notice  will  be 
received  and  considered.  The  current 
regulations  in  these  areas  remain  in  full 
force  and  effect,  as  they  have  been  since 
luly  3, 1985. 

The  Performance  Management  System 
regulations  revised  5  CFR  Parts  300.  335, 
430,  451,  531,  532,  and  540,  and  added  a 
new  part  431  that  would  require 
agencies  to  implement  a  Performance 
Management  System.  OPM  is 
republishing  the  full  text  of  the  October 
1983  Performance  Management  System 
regulations  with  the  following 
exceptions: 

1.  Because  the  implementation 
schedules  contained  in  Parts  430  and  431 
are  out  of  date,  these  proposed  rules 
contain  new  implementation  schedules. 

2.  Subsequent  to  publication  of  the 
Performance  Management  System  (PMS) 
regulations,  title  II  of  Pub.  L  98-615 
established  the  Performance 
Management  and  Recognition  System 
(PMRS),  replacing  the  merit  pay  system. 
Under  the  authority  of  that  statute,  OPM 
pubhshed  interim  regulations  on  March 
25, 1985,  at  50  FR  11788,  to  implement 
the  PMRS. 

It  was  necessary  in  the  March  1985 
PMRS  regulations  to  amend  many  of  the 
same  parts  in  Title  5.  Code  of  Federal 
Regulations,  previously  amended  in  the 
October  1983  Performance  Management 
System  (PMS)  regulations. 

Note. — In  all  cases,  wherever  the  March 
1985  regulation*  differ  from  the  October  1983 
regulation^  the  more  recently  published 
FMRS  (K^arch  25. 1985)  regulations  are  in 
effect  and  govern  Federal  agencies.  One 
example:  Part  540,  Perfonnance  Management 
and  Recognition  System,  published  March  25, 
1985,  at  50  FR  11795,  supersedes  provisions 
contained  in  the  Part  540,  Merit  Pay  System, 
regulations  published  October  25. 1983. 
Therefore,  Part  540  is  not  addressed  in  these 
proposed  regulations. 

3.  Wherever  the  text  of  the  regulations 
addressed  merit  pay  employees, 
changes  have  been  made  to  conform  to 
the  law  and  regulations  implementing 
the  Performance  Management  and 
Recognition  System. 

For  the  convenience  of  commenters, 
the  Supplementary  Information  section 
of  the  October  1983  regulations,  except 
for  those  changes  mentioned  above,  is 
republished  here. 

Comments 

Comments  received  on  an  earlier 
proposed  rulemaking  (48  FR  13342)  are 
reflected  in  the  Supplementary 
Information  section  of  the  rules 
proposed  on  July  14, 1983  (48  FR  32288). 


During  the  30-day  comment  period  on 
the  July  14  proposal,  OPM  received 
comments  from  40  Federal  agencies,  10 
professional  organizations,  7  labor 
organizations,  and  83  individuals,  most 
of  whom  were  Federal  employees.  Many 
of  the  comments  contained  specific, 
constructive  suggestions;  OPM  is 
adopting  many  of  those  suggestions  in 
this  document. 

Overview  of  the  Performance 
Management  System 

The  new  Performance  Management 
System  regulations  will  meet  OPM's 
primary  objectives  and,  we  believe,  will 
also  meet  agency  needs  and  objectives. 
The  regulations  establish  pay  for 
performance  system  for  all  employees. 

All  General  Schedule  employees  who 
earn  at  least  a  "Fully  Successhil"  rating 
on  all  critical  elements  and  a  "Fully 
Successful"  summary  rating  will  be 
eligible  to  receive  within-grade 
increases.  The  proposal  that  General 
Schedule  employees  in  top  pay  steps  of 
their  grade  be  rated  at  least  "Exceeds 
Fully  Successful"  in  order  to  receive 
within-grade  increases  has  been  deleted. 

A  written  retxjmmendation  for 
appropriate  monetary,  non-monetary,  or 
honorary  recognition  must  be  prepared 
for  all  employees  who  earn  an 
"Outstanding"  summary  rating. 

To  emphasize  the  connection  between 
performance  and  awards.  Incentive 
Awards  regulations  have  been  divided 
into  two  parts:  Performance  Awards  and 
Special  Awards.  Employees  can  earn  a 
Performance  Award  for  performance 
that  "Exceeds  Fully  Successful"  overall 
or  on  one  or  more  critical  elements  of  a 
job.  To  further  strengthen  the  link 
between  pay  and  performance  in  the 
minds  of  employees  and  their 
supervisors,  performance  awards  and 
QSI's  will  be  provided  as  soon  as 
possible  after  annual  performance 
ratings  are  approved. 

The  regulations  meet  agency  and 
OPM  concerns  about  the  cost. 
paper.vork,  and  time  requirements  of 
Performance  Management.  Agencies  are 
not  required  to  write  performance 
standards  at  three  element  rating  levels, 
although  they  are  encouraged  to  do  so. 
The  minimum  requirement  is  three 
element  rating  levels  with  written 
performance  standards  at  the  "Fully 
Successful"  level.  In  addition,  revised 
performance  appraisal  requirements  will 
be  implemented  at  the  beginning  of  an 
agency's  new  appraisal  cycle,  avoiding  a 
requirement  for  revision  of  individual 
Performance  Plans  in  the  middle  of  the 
ciurent  appraisal  cycle. 

Employees  will  be  able  to  seek  a 
reconsideration  if  they  feel  that 
performance  ratings  are  unfair. 


Additional  procedures  for  review  of  a 

performance  rating,  including  a 
grievance  procedure,  can  be  established 
at  the  discretion  of  the  agency  head. 
Agencies  will  not  be  able  to  utilize 
preestablished  rating  distributions  that 
interfere  with  appraisal  of  actual 
performance  against  standards. 
Agencies  are  required  to  provide  for 
second  level  review  of  ratings  in  the 
interest  of  employee  equity  and  ensuring 
that  ratings  are  consistent  with 
organizational  accomplishments. 
Through  lEat  process,  managers  can 
change  inaccurate  appraisals.  It  is 
required  that  critical  elements,  non- 
critical  elements,  and  performance 
standards  be  related  to  an  employee's 
assigned  work.  Higher  level  approval  of 
elements  and  standards  is  required. 

The  regulations  require  each  agency 
to  establish  a  Performance  Management 
Plan  for  OPM  approval.  Agencies  will  be 
able  to  tie  the  establishment  and 
revision  of  performance  elements  and 
standards  to  the  beginning  of 
management  planning  cycles  so  that 
employee  performance  expectations  can 
clearly  support  achievement  of 
organizational  goals  and  objectives. 
Performance  ratings  and  performance 
based  personnel  actions  can  now  reflect 
each  employee's  contribution  during  the 
past  year  to  achievements  in  support  of 
the  organization's  purposes  and  mission. 

The  reg\ilations  standardize 
performance  ratings  among  agencies  by 
requiring  five  summary  rating  levels. 
Agencies  may  consider  performance  of 
non-critical  elements  in  deriving 
summary  ratings  but  more  weight  must 
be  given  to  performance  of  critical 
elements.  The  regulations  also 
standardize  performance  requirements 
for  within-grade  increases,  performance 
awards,  quality  step  increases,  and 
career  ladder  promotions.  For  the  first 
time,  regulations  are  being  established 
for  SES  performance  appraisal.  The  SES 
regulations  parallel  requirements  for 
other  employees. 

Key  Issues  in  the  Regulations 

The  following  are  the  key  issues 
raised  in  the  proposed  regulations,  a 
general  summary  of  comments  which 
have  been  received  in  these  areas,  and 
an  explanation  of  the  current 
regulations. 

1.  Career  Ladder  Promotions  and 
Time-In-Grade  Restrictions. 

a.  Sections  300.602,  335.104. 

b.  Half  of  the  agencies  who 
conunented  on  these  proposals  noted 
they  were  very  pleased  that  longer  time- 
in-grade  restrictions  were  ehminated 
from  the  proposals.  Most  commenters 
continued  to  support  the  requirement 
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that  an  employee  be  rated  "Fully 
Successful"  overall  to  receive  a  career 
ladder  promotion.  A  number  of  agencies, 
labor  organizatons.  and  individual 
commenters  were  concerned  with  the 
new  requirement  for  priority 
consideration  for  career  ladder 
promotions  for  employees  with  the 
highest  summary  ratings  in  situations 
when  not  all  eligible  employees  could 
receive  promotions.  Several  thought  that 
the  scope  of  coverage  must  be  narrower 
than  "all  employees"  and  requested 
clariHcation. 

c.  The  regulation  retains  the 
requirement  for  a  "Fully  Successful" 
summary  rating  in  order  to  be  eligible 
for  a  career  ladder  promotion  and  for 
ratings  of  "Fully  Successful"  or  better  on 
all  critical  elements  that  are  critical  to 
the  position  at  the  next  higher  grade 
level  in  the  career  ladder.  The 
requirement  that  employees  with  the 
highest  summary  ratings  be  given  first 
consideration  in  career  ladder 
promotions  is  clarified  to  indicate  that 
the  employees  concerned  must  be  in  the 
same  career  ladder. 

d.  These  regulations  retain  the 
connection  of  performance  to  career 
ladder  promotions  by  requiring  agencies 
to  carefully  consider  both  summary 
ratings  and  pertinent  critical  element 
ratings  in  making  such  promotions  and 
to  promote  employees  with  higher 
summary  ratings  when  not  all 
employees  in  the  same  career  ladder 
can  be  promoted  at  the  same  time.  The 
phrase  "same  career  ladder"  should  be 
interpreted  to  mean  positions  in  the 
same  series  and,  at  agency  discretion, 
usually  in  the  same  organization. 

2.  Distinguishing  Between  the  Terms 
"Appraisal" and  "Performance  Rating. " 

a.  Sections  430.201(d);  430.203: 
430.204(b);  431.201(d);  431.203;  431.204(b), 
(u). 

b.  Several  commenters  indicated  that 
the  terms  "appraisal"  and  "rating" 
appeared  to  have  the  same  meaning  in 
the  proposed  regulations. 

c.  The  final  regulations  distinguish 
between  appraisal  of  performance 
during  an  appraisal  period  and  a  written 
performance  rating  provided  to  the 
employee. 

d.  This  change  permits  agencies  to 
determine  whether  a  regulation  is 
referring  to  the  act  or  process  of 
reviewing  and  evaluating  performance 
(appraisal)  or  to  written  records  of 
element  or  overall  performance 
(ratings). 

3.  Definition  of  a  Critical  Element. 

a.  Sections  430.203  and  431.203. 

b.  Regarding  the  definition  of  "critical 
element."  a  number  of  agencies 
recommended  deleting,  revising,  or 
expanding  the  phrase  "which 


contributes  toward  accomplishing 
organizational  goals  and  objectives". 
Several  agencies  and  a  labor 
organization  also  pointed  out  that  the 
phrase  "in  the  position"  is  inconsistent 
with  identifying  critical  elements  for 
details  to  another  position.  Finally, 
agencies  stated  that  the  word 
"acceptable"  was  not  defined. 

c.  The  definition  of  a  "critical 
element"  has  been  revised  by  deleting 
the  word  "acceptable"  which  has 
several  possible  meanings  and  using  the 
word  "unacceptable",  which  is  defined 
in  law.  Specifically,  the  July  14  proposal 
stated  that  a  critical  element  "is  of  such 
importance  that  acceptable  performance 
on  the  element  is  necessary  for 
acceptable  performance  in  the  position," 
while  the  final  regulation  states  that  a 
critical  element  "is  of  such  importance 
that  unacceptable  performance  on  the 
element  would  result  in  unacceptable 
performance  of  assigned  work."  It 
should  also  be  noted  that  the  revised 
definition  refers  to  performance  "of 
assigned  work"  inste&d  of  performance 
"in  the  position". 

d.  The  phrase  "which  contributes 
toward  accomplishing  organizational 
goals  and  objectives"  was  not  changed 
because  it  provides  a  minimum  criterion 
for  identification  of  critical  elements. 
The  goals  and  objectives  referred  to 
would  be  those  for  the  unit  where  the 
employee  works,  not  necessarily 
agency-wide  objectives.  Identified 
critical  elements  must  be  consistent 
with  the  planned  work  of  the 
organizational  unit.  Use  of  the  phrase 
"performance  of  assigned  work"  will 
enable  agencies  to  consider 
performance  in  more  than  one  position 
when  deriving  a  summary  rating,  as  long 
as  an  employee  served  in  all  positions 
considered  for  the  agency's  minimum 
appraisal  period  and  during  the  annual 
appraisal  period. 

4.  References  to  Non-critical 
Elements. 

a.  Sections  430.203,  431.203,  430.204(b), 
431.204(b). 

b.  A  few  commenters  noted  that 
reference  should  be  made  to  appraisal 
of  non-critical  elements  in  the 
definitions  of  several  terms. 

c.  The  definitions  of  the  following 
terms  have  been  amended  by  adding 
references  to  non-critical  elements: 
"Appraisal  System,"  "Performance," 
"Performance  Plan,"  "Rating,"  and 
Performance  Rating."  In  addition, 
regulations  on  the  performance 
appraisal  process  provide  that 
employees  must  be  appraised  and  rated 
on  any  non-critical  elements  included  in 
individual  Performance  Plans. 

d.  Although  an  agency  is  not  required 
to  establish  or  identify  non-critical 


elements,  the  definitions  indicate  that 
when  non-critical  elements  are  included 
in  individual  Performance  Plans,  a 
written  performance  rating  for  the  non- 
critical  elements  must  be  prepared. 

5.  Use  of  Non-Critical  Elements. 

a.  Sections  430.203.  430.204(d)(1). 
431.203,  431.204(d)(1). 

b.  Fourteen  agencies,  two 
associations,  one  labor  organization  and 
six  individuals  stated  that  performance 
on  non-critical  elements  should  be 
considered  in  derving  a  summary  rating 
of  performance.  Commenters  felt  that 
employees  should  be  held  accountable 
for  the  whole  job.  Commenters  also 
stated  that  appraisal  of  non-critical 
elements  would  be  meaningful  unless 
performance  of  non-critical  elements 
had  a  bearing  on  an  employee's 
summary  rating. 

c.  The  prohibitions  on  use  of  non- 
critical  elements  in  deriving  summary 
ratings  have  been  deleted  from  non-SES 
and  SES  performance  appraisal 
regulations. 

d.  Agencies  will  be  required  to  include 
decision  tables  for  deriving  summary 
ratings  in  their  Performance 
Management  Plans.  Agency  procedures 
for  deriving  summary  ratings  may 
include  consideration  of  ratings  on  non- 
critical  elements  but  only  if  the 
procedures  give  more  weight  to 
performance  of  critical  elements. 

6.  Revision  of  Rating  Level 
Definitions. 

a.  Sections  430.204(h):  431.204(h). 

b.  Several  agencies  and  individuals 
commented  that  quantity  and  timeliness 
criteria  may  not  be  pertinent  to  all 
positions  and  that  production  of  work 
ahead  of  schedule  may  not  be  desirable 
for  some  position.  Some  agencies  also 
indicated  that  the  definitions  of 
"Minimally  Successful"  and 
"Unacceptable"  performance  were  too 
much  alike.  One  comment  objected  to 
the  phase  "corrective  action  must  be 
taken"  in  the  definition  of 
"Unacceptable"  or  Unsatisfactory"  . 
performance.  About  one-fourth  of             s 
agencies  and  a  few  individuals  asked 
that  the  same  names  be  used  for  both 
SES  and  non-SES  rating  levels. 

c.  The  definitions  of  "Outstanding" 
and  "Exceeds  Fully  Successful"  have 
been  changed  by  adding  the  phrase  "as 
warranted"  to  indicate  selective 
application  of  quantity,  timeliness,  and 
amount  of  supervision  as  factors 
differentiating  levels  of  performance. 
Also,  the  definitions  of  "Minimally 
Successful"  and  "Minimally 
Satisfactory"  have  been  revised  to 
indicate  that  performance  needs 
improvement  but  is  not  "Unacceptable" 
or  Unsatisfactory."  All  nsferences  to 
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remedial  and  corrective  action  have 
been  deleted  from  the  SES  rating  level 
deflnitions.  The  phrase  "consistent  with 
required  procedures"  has  been  added  to 
the  requirement  for  corrective  action  for 
the  "Unaccetpable"  non-SES  rating 
level. 

d.  These  changes  reflect  the  concept 
that  quality  of  performance  is  a 
univerally  applicable  factor  in 
measuring  performance,  while  other 
factors  should  be  applied  only  if 
appropriate  to  the  type  and  level  of 
position  involved.  The  revised 
definitions  also  create  a  greater 
distinction  between  "Minimally 
Successful"  and  "Unacceptable" 
performance,  especially  if  it  is 
understood  that  the  performance 
standards  mentioned  in  the  definition  of 
the  "Unacceptable"  ("Unsatisfactory") 
rating  level  are  those  which  have  been 
written  at  the  "Minimally  Successful" 
("Minimally  Satisfactory")  or 
"Unacceptable"  ("Unsatisfactory") 
level.  The  standeirds  describe  a 
threshold  of  performance,  below  which 
performance  is  "Unaccetpable"  or 
"Unsatisfactory." 

Names  of  the  two  lowest  rating  levels 
have  not  been  changed  because  of 
speciRc  statutory  references  to 
"Unacceptable"  performance  of  non-SES 
employees,  "Satisfactory"  performance 
as  a  requirement  for  Federal  Wage 
System  step  increases  and  "Minimally 
Satisfactory"  and  "Unsatisfactory" 
summary  rating  levels  for  SES 
employees. 

7.  Performance  Rating  Procedures. 

a.  Sections  430.203,  430.204  (b).  (c).  (d), 
(e):  431.203,  431.204  (b).  (c),  (d),  (e). 

b.  Almost  one-third  of  agencies 
commenting,  two  labor  organizations, 
and  an  individual  commenter  indicated 
a  desire  to  continue  with  existing 
procedures  using  fewer  than  five 
element  rating  levels.  Just  over  one-third 
of  agencies  preferred  not  to  write 
performance  standards  at  three  element 
rating  levels,  many  of  them  stating  that 
agencies  should  have  the  flexibility  to 
set  the  number  of  written  standards. 
Half  of  those  objecting  saw  no  benefit 
stated  that  costs  would  be  high,  and 
thought  there  would  be  too  much 
paperwork  and  burden  on  supervisors. 
Half  felt  there  should  only  be  one 
standard,  written  at  the  "Fully 
Successful"  level,  while  a  few  others 
thought  there  should  be  two. 

c.  Agencies  are  now  required  to  have 
a  minimum  of  three  rating  levels  for  all 
critical  elements,  written  performance 
standards  at  the  "Fully  Successful"  level 
for  all  elements,  and  five  summary 
rating  levels.  At  any  time  during  the 
appraisal  cycle  when  performance  has 
been  determined  to  be  below  "Fully 


Successful"  on  one  or  more  critical 
elements,  agencies  are  required  to 
provide  a  Performance  Improvement 
Plan  to  an  employee  if  performance 
standards  had  not  previously  been 
established  at  the  "Unacceptable" 
("Unsatisfactory")  level  or  the  rating 
level  immediately  above  the 
"Unacceptable"  ("Unsatisfactory") 
level.  The  Performance  Improvement 
Plan  must  explain  employee 
deficiencies,  explain  steps  to  be  taken  in 
an  attempt  to  resolve  the  deficiencies, 
::nd  include  performance  standards 
established  at  the  "Minimally 
Successful"  ("Minimally  Satisfactory") 
level  The  Performance  Improvement 
Plan  must  be  provided  to  the  employee 
at  the  beginning  of  a  new  appraisal 
period  5  CFR  Part  432  provides  for  an 
opportunity  period  to  improve 
"Unacceptable"  performance  which  is  in 
addition  to  the  new  appraisal  period 
described  above.  The  length  of  the  new 
appraisal  period  will  be  determined  by 
the  agency,  but  cannot  be  shorter  than 
the  agency's  minimum  appraisal  period. 

As  an  editorial  change,  the  non-SES 
definition  of  the  term  "rating"  and  the 
SES  definition  of  the  term  "performance 
rating"  have  been  changed  by  deleting 
the  names  of  rating  levels. 

d.  The  proposed  regulations  specify 
minimum  requirements.  Agencies  are 
required  to  write  performance  standards 
at  the  "Minimally  Successful" 
("Minimally  Satisfactory")  level  only 
when  demonstrated  performances  is 
below  "Fully  Successful"  on  one  or  more 
critical  elements.  The  minimum  rating 
requirements  provide  a  sufficient  basis 
for  within-grade  increase 
determinations.  Although  these 
requirements  are  a  minimum,  agencies 
are  encouraged  to  estabhsh  five  element 
rating  levels. 

8.  Performance  ratings  for  Reduction- 
In-Force. 

a.  Sections  430.204  (k),  (I),  (m);  431.204 
(1).  (m).  (n). 

b.  Agencies  have  asked  if  the  annual 
performance  ratings  to  be  used  as  a 
basis  for  Reduction-In-Force  could 
include  ratings  given  for  appraisal 
periods  of  less  than  one  year. 

c.  The  regulations  state  that  agencies 
must  take  into  consideration  all 
performance  ratings  given  during  the 
annual  appraisal  period  when  preparing 
an  annual  rating.  The  regulations  also 
state  that  one  exception  to  use  of  annual 
performance  ratings  as  a  basis  for  RIF  is 
when  a  new  employee  does  not  have  a 
performance  rating  of  record,  but  has 
served  for  the  agency's  minimum 
appraisal  period.  Agencies  are  required 
to  rate  the  performance  of  the  newly 
hired  employee  and  use  the  rating  as  a 
basis  for  the  RIF  action. 


d.  These  revisions  provide  that  annual 
ratings  used  as  a  basis  for  RIF  actions 
fire  not  interim  ratings  or  unscheduled 
ratings  provided  upon  reassignment  of  a 
supervisor  or  employee,  completion  of  a 
detail,  because  of  poor  performance,  or 
for  some  other  reason.  Instead,  annual 
ratings  are  prescheduled  ratings  given 
once  a  year. 

9.  Grievance  of  a  Performance  Rating. 

a.  Sections  430.204(p)  and 
771.206(c)(3). 

b.  Over  half  of  the  agencies  disagreed 
with  the  July  14  proposal  which  stated 
that  an  "employee  may  not  grieve  or 
appeal  a  performance  rating."  About 
half  of  the  agencies  disagreeing  were 
concerned  with  employees'  perception 
of  fairness  and  objectivity.  About  one- 
fourth  were  concerned  with  FLRA 
rulings  and  the  scope  of  grievances. 
About  one-fifth  were  concerned  with 
potential  disputes,  and  with  employees 
seeking  more  expensive  avenues  of 
redress  (such  as  EEO  complaints),  when 
they  disagreed  with  their  ratings.  Two 
agencies  noted  that  there  might  be 
inconsistent  treatment  of  bargaining  unit 
vs.  non-bargaining  unit  members.  Four 
of  the  10  associations  and  all  seven 
labor  organizations  disagreed  with  the 
proposal — as  did  one-fourth  of  the 
individual  commenters,  citing  legal  and 
FLRA  issues  as  well  as  the  employees' 
perception  of  fairness  and  objectivity  in 
performance  ratings. 

c  The  revised  regulations  require  that 
an  employee  be  provided  an  opportunity 
to  request  reconsideration  of  a 
performance  rating  by  the  supevisor  or 
manager  who  approved  the  rating.  The 
revised  regulations  also  provide  that  an 
agency  may,  at  the  discretion  of  the 
agency  head,  estabUsh  a  further  review 
of  a  performance  rating.  The  review 
procedure  may  be  established  under  a 
negotiated  agreement.  However,  SES 
performance  evaluations  are  not 
covered  by  the  Agency  Grievance 
System  procedures  established  under  5 
CFR  Part  771. 

d.  The  revision  will  enable  agencies  to 
permit  grievances  of  performance 
ratings,  but  agencies  may  determine  that 
performance  ratings  will  not  be 
grievable. 

10.  Performance  Ratings  for  Details. 

a.  Sections  430.204  (q),  (r):  431.204  (p). 
(q). 

b.  A  number  of  agencies  stated  that 
elements  and  standards  cannot  always 
be  provided  at  the  beginning  of  a  detail 
within  an  agency  because  not  all  details 
are  anticipated  in  advance.  A  few 
agencies  also  requested  clarification  of 
the  regulationn  on  details  to  other 
organizations. 
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c.  The  regulations  provide  that 
agencies  should  provide  elements  and 
standards  as  sooa  as  possible  but  not 
later  than  30  days  after  the  begmning  of 
a  detail  or  temporary  proinotion  within 
the  same  agency.  The  regulsRons  also 
provide  more  detailed  instructions  on 
performance  ratings  for  non-SES 
employees  detailed  to  another 
organization.  Agencies  are  required  to 
prepare  performance  ratings  if  the 
employee  had  served  for  the  minimiun 
appraisal  period  in  the  agency.  Failing 
that,  agencies  are  required  to  make  a 
reasonable  effort  to  obtain  appraisal 
information  from  the  other  organization 
sufficient  to  prepare  a  performance 
rating.  If  no  rating  can  be  prepared  the 
agency  can  extend  an  employee's  rating 
of  record  for  no  longer  than  one  year. 

d.  Regulation*  oa  detail*  of  SES 
employees  to  other  organizatioiw  have 
not  been  rcriaed  becaoae  of  the  specific 
legal  rpqiirnMiit  for  amraai  ratings 
based  oa  perfbiBance  during  an 
appraisal  period. 

m.  trnphmeoti^ida. 

a.  Section*  43020?.  430301.  431.301. 

b.  A*  noted  above,  the 
implementation  sdledole*  for  the  PMS 
are  out  of  date,  due  to  delayed 
implementation  of  the  regulation*. 

c.  OPM  proposes  to  add  a  new 

§  430.208  to  replace  i  430.301  of  the 
October  1983  regulations  (superseded  by 
the  March  1985  regulations).  Section 
43OL208(a)  would  require  agencies  to 
submit  Peformance  Management  plans 
to  OPM  by  December  15. 1985.  Section 
430.208(b)  would  require  performance 
appaisal  provisions  of  Performance 
Management  Plans  to  be  implemented 
not  later  than  February  1. 1986. 

OPM  proposes  to  make  parallel 
change  in  Part  431.  Section  431.301(a) 
would  require  submission  of  SES 
Performance  Management  Plarw  to  OPM 
not  later  than  December  15, 1985. 
Section  431.301(b)  would  require  SES 
peformance  appraisal  provisions  of 
Performance  Management  Plans  to  be 
implemented  not  later  than  February  1. 
1986. 

d.  The  regulation*  state  that  decision* 
based  upon  performance  appraisal: 
under  an  agency's  Performance 
Management  Plan*  must  begin  as  soon 
as  possible  after  performance  appraisal 
provisions  have  been  implemented. 
Also,  a  proposed  requirement  has  been 
deleted  which  would  have  reqmred 
agency  reports  of  provisions  of  any 
negotiated  agreement  which  conflict 
with  Performance  Management  System 
regulations. 

12.  Documentation  for  SES 
Performance  AppraisaJs. 
a.  Section  431.204  (o],  (r). 


b.  In  response  to  a  few  comments,  the 
regulations  have  been  revised  to  provide 
that  SES  employees  must  be  provided  a 
copy  of  aiiiul  performance  rating.  The 
regulation*  also  provide  that  a  seniov 
executive's  response  to  an  initial  rating 
must  be  provided  to  the  official  making 
the  hi^ber  level  review  and  to  the 
Performance  Review  Board. 

13.  Use  of  SES  Appraisals  as  a  Basis 
for  Personnel  Actions, 

a.  Section  431.204  (u).  (v). 

b.  Several  commenters  noted  that 
performance  appraisals  would  not  have 
any  impact  on  the  base  pay  of  SES 
employees. 

c.  The  regulations  provide  that  SES 
performance  ratings  may  provide  a 
basis  for  decisions  to  grant 
performance-related  ES  pay  rate 
adjustments. 

14.  Performance  Salary  Ceiling  for 
General  Schedule  Emphyees. 

a.  Section  531.4M  (a). 

b.  Half  of  the  agencies,  indivfdttalB, 
and  associations  coraraenting  and  six 
labor  organization*  asked  tfiat  the 
performance  salary  ceiHng  proposst  for 
General  Schedule  employees  be  deleted. 
The  proposal  would  have  requked  a 
summary  rating  of  "Exceed*  Fully 
Successful"  for  within-grade  increase* 
above  step  7  of  each  grade.  Comnienter* 
cited  a  GAG  ofriruon,  the  prospect  of 
rating  "inflation",  and  incon8i*tency 
with  lower  performance  requirements 
for  promotion*. 

c.  Tlie  performance  salary  ceiling 
previously  proposed  for  General 
Schedule  employees  has  be^i  (kleted. 

15.  Mandatory  Quality  Step  ttcreaaes. 

a.  Section*  430204  (f),  (t);  431.204  n. 
(w);  531.504. 

b.  Seventeen  agencies  and  two  labor 
organizations  obfected  to  requiring 
quality  step  increase*  foe  "Out*tanding" 
employees  in  steps  1-3  of  their  grade. 
Reasons  for  objections  included  reduced 
management  flexibility,  a  preference  for 
granting  cash  awards,  concern  that  the 
QSI  would  be  meanin^esa  if  the 
employee  was  quickly  proox)ted, 
preference  for  treating  all  "Outstanding" 
employees  the  same,  and  concern  that 
QSi's  mi^t  not  be  appropriate  if 
disciplinary  or  budgetary  problem* 
existed. 

c.  The  proposed  requirement  for 
mandatory  QSI's  for  "Outstanding" 
employees  in  steps  1-3  of  each  grade 
has  been  deleted. 

d.  The  regulations  require  that  written 
recommendation*  for  appropriate 
monetary,  non-monetary,  or  honorary 
recognition  be  provided  for  all 
employees  with  "Outstanding"  summary 
performance  ratings. 

16.  Productivity  Benefit  Sharing 
Programs. 


a.  Part  451.  Subpart  C  (Reserved). 

b.  One  agency  asked  whether  it  codd 
continue  developing  and  implementing 
specially  designed  ProdadiTity  Benefit 
Sharing  Program*  and  like  pioduLtivtty 
program*. 

c.  Tbe  regulations  now  contsia  a 
"Reserved" -Subpart  for  Prodactmty 
BeneBt  Sharing  regulation*,  which  OPM 
may  pDbIi*h  in  tbe  future.  In  the 
meantime,  no^ung  preclude*  agencies 
from  continuing  the  devefopasent  aad 
implementation  of  Prodoctivity  Benefit 
Shanng  Progran*. 

17.  Special  Award  may  be  granted 
alone  or  in  addition  to  a  Perfonnance 
A  word. 

a.  Sections  451.20I(bl  and  541.20e((^ 

b.  Almoat  one-fourth  of  the  agency 
comments  made  evideaf  tbe  need  fiw 
further  clarificatiaa. 

c  New  languay  rlarifies  diat  a 
Special  Award  may  be  granted  alone  or 
in  additon  to  a  Performance  Award. 
Presidential  awards  shaU  be  granted 
only  under  Subpart  B  of  Part  451. 

18.  Definition  of  "Meritorious  Actioa,". 

a.  Section  451^09. 

b.  Almost  one-fourtk  of  dM  »g» "«■■*■ 
expressed  the  need  far  darificatiaii  af 
the  difference  between  Perfarmanee 
Awards  onder  Part  SSL  S«bf>art  F,  and 
Meritorious  Action  Awards  trader  Part 
451. 

c.  New  language  clarifies  die  piapose 
and  use  of  Meritorious  Actien  Awards 
under  Part  451.  Meritoriens  actions 
rewarded  nnist  be  ontside  or  beyond  \ch 
responsibilities  and  perfermmee 
standards,  and  must  be  hjgidy 
exceptional  and  unusually  outstanding. 
Language  proposed  on  ]vAy  14  whidi 
stated  that  Special  Awards  "shaD  be  in 
addition  to  a  peformance  award"  has 
been  deleted  to  further  darify  the 
distinction  between  awards  for 
performance  and  Special  Awards. 

19.  Awards  far  One-Time  Special  Acts 
or  Services. 

a.  Sections  451.204  and  531.601(c). 

b.  Several  agencies  indicated  a  need 
to  clarify  the  circumstances  under  whidi 
awards  for  special  acts  or  services  may 
be  given. 

c.  One-time  special  acts  or  service* 
within  the  scope  of  normal  employee  job 
responsibilities  and  performance 
standards  shall  be  rewarded  under  the 
Special  Awards  component  of  the 
Performance  Management  PUuu  those 
outside  the  scope  of  job  responsibilities 
and  performance  standards  shall  be 
rewarded  under  the  Special  Award* 
Program. 

20.  Coverage  of  Employees  under 
other  pay  systems. 

a.  Sections  531.603(a)  and  541.203(a). 


35518 


Federal  Register  /  Vol.  50.  No.  169  /  Friday.  August  3a  1985  /  Proposed  Rules 


b.  One  agency  and  one  individual 
comment  reflected  the  need  for  further 
clariflcation. 

c.  New  language  clarifies  that 
employees  in  the  Senior  Executive 
Service  are  not  eligible  for  performance 
awards  under  Part  531.  Subpart  F.  but 
that  employees  covered  under  the 
Performance  Management  and 
Recognition  System  (PMRS)  established 
under  Chapter  54  of  Title  5.  United 
States  Code,  are  eligible  for 
performance  awards.  The  revision  also 
clarifies  that  all  PMRS  and  Senior 
Executive  Service  employees  are  eligible 
for  Special  Awards,  but  only  under  the 
agency  Performance  Management  Plan. 

21.  Definitions  of  Awards  Terms. 

a.  Sections  531.604  and  541.204. 

b.  A  number  of  agencies  commented 
on  the  need  to  aid  definitions  of  the 
terms  "honorary  award",  "monetary 
award",  "non-monetary  award", 
"contribution",  "meritorious  action"  and 
"special  act  or  service",  and  to  provide 
a  more  precise  deRnition  for  the  terms 
"tangible  beneBts"  and  "intangible 
benefits." 

c.  New  language  provides  definitions 
for  each  of  these  terms. 

22.  Policy  on  Performance  Awards 
and  Special  A  wards. 

a.  Sections  531.605(a)  and  451.205(a). 

b.  New  language  provides  further 
clarification  regarding  OPM  policy  for 
the  Performance  Awards  and  Special 
Awards  Programs. 

23.  Inclusion  of  any  Within-Grade 
Increase  and/or  Quality  Step  Increase 
in  the  Limit  of  15%  of  Employee  Base 
Pay  when  Granting  a  Performance 
Award. 

a.  Section  531.605(b)(3). 

b.  Several  agencies  and  individuals 
and  one  professional  association 
preferred  that  within-grade  increases 
and  QSI's  not  be  included  in  the  15- 
percent-of-base-pay  limitation  on 
performance  awards.  These  commenlers 
felt  the  limits  should  be  established  by 
agencies,  within  OPM  guidelines  and 
agency  budget  limitations.  Several 
agencies  and  individuals  were  also 
concerned  about  the  possible  conflict 
between  the  timing  of  a  Performance 
Award  and  the  timing  of  Within-Grade 
Increase,  which  could  occur  several 
months  later. 

c.  The  regulations  provide  that  if  the 
sum  of  a  performance  award 
recommended  and  any  within-grade 
and/or  quality  step  increase  received  by 
the  employee  during  the  previous  twelve 
(12)  months  exceeds  20  percent  the 
award  must  lie  reduced  to  that 
maximum. 

d.  This  provision  is  consistent  with  a 
20  percent  limitation  on  performance 
awards  for  SES  employees. 


24.  OPM  Guidance  to  Agencies. 

a.  Sections  531.60e(a)  and  451.206(a). 

b.  Earlier  proposed  regulations 
required  that  OPM  provide  guidance  to 
agencies  on  honorary  and  non-monetary 
awards,  including  honorary  presidential 
awards. 

c.  New  language  requires  that  OPM 
provide  guidance  to  agencies  on  how  the 
entire  Performance  Awards  component 
of  the  Performance  Management  Plan 
should  be  carried  out 

d.  This  further  reinforces  the  statutory 
requirement  (5  U.S.C.  4506)  that  OH^ 
provide  guidance  on  all  aspects  of  the 
awards  program. 

25.  Review  and  Approval  of  the 
Performance  Award  Component  of  the 
Agency  Performance  Management  Plan. 

a.  SecUon  531.608(b) 

b.  New  language  corrects  an  oversight 
in  the  earlier  regulations. 

c.  The  regulation  requires  that  OPM 
review  and  approve  the  agency 
Performance  Award  component  of  the 
Performance  Management  Plan,  as 
required  under  (  430.207. 

26.  Documentation  of  Performance 
Awards  and  Special  Awards  in  Official 
Personnel  Folders. 

a.  Section  531.609(a)(1)  and 
451.209(a)(8). 

b.  This  requirement  has  been  moved 
to  "Agency  Responsibilities"  for 
purposes  of  clarity. 

27.  Consideration  of  Performance 
A  wards  when  RatTng  and  Ranking  an 
Employee  for  a  Promotion. 

a.  Sections  531.609(a)(2)  and 
451.209(a)(9). 

b.  Agencies  called  to  our  attention  the 
need  to  maintain  this  requirement  in  the 
regulations  in  order  to  comply  with  a 
statutory  requirement  (5  U.S.C.  3362). 

c.  This  provision  corrects  an 
oversight  It  requires  that  due  weight  be 
given  to  a  Performance  Award  or  a 
Special  Award  when  rating  and  ranking 
an  employee  for  a  promotion. 

28.  Plan  for  determining  the 
Performance  Award  Fund. 

a.  Section  531.609(d)(6). 

b.  This  provision  is  required  under 

S  430.207  and  should  also  appear  in  this 
Subpart. 

c.  Section  430.207(a)(4)  requires  that 
the  agency  Performance  Management 
Plan  include  plans  for  determining  and 
distributing  Within-Grade  Increases. 
Quality  Step  Increases,  and  the  agency 
performance  award  fund,  including 
previous  years'  and  projected 
expenditures. 

29.  Funds  for  Productivity  Benefit 
Sharing  Programs. 

a.  Section  531.609(d)(6). 

b.  The  regulations  require  that  funds 
for  awards  for  Productivity  Benefit 


Sharing  Programs  be  separate  from 
funds  for  Performance  Awards. 

c.  This  provision  was  moved  from 
(  531.608(b)  to  {  531.e09(d)(6)  for 
purposes  of  clarity. 

30.  Labor-Management  Demonstration 
Projects  on  Merit-Type  Pay  Systems. 

a.  Section  430.207(d). 

b.  Before  the  white-collar  workforce 
moves  to  a  full  merit-type  pay  system, 
the  Office  of  Personnel  Management 
(OPM)  has  determined  that 
demonstration  projects  would  first  be 
necessary.  It  has  determined  that  these 
would  be  most  productive  with  labor 
organization  involvement. 

c.  OPM  has  provided  for  up  to  the 
maximum  eight  demonstration  projects 
now  allowed  under  law,  involving  up  to 
5.000  employees  each,  under  the 
demonstration  projects  authority  of 
section  4703  of  5  U.S.C.  The  Office  of 
Personnel  Management  would  directly, 
or  through  agreement  or  contract  with 
one  or  more  agencies,  conduct  and 
evaluate  these  demonstration  projects 
under.the  criteria  set  in  the  statute.  The 
scope  of  such  demonstration  projects 
would  cover  all  aspects  related  to  a 
merit-type  pay  system  for  white  collar 
employees  in  the  demonstration  project 
agencies. 

E.0. 12291  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Government  employees. 

List  of  Subjects 

5  CFR  Part  300 

Government  employees. 
Administrative  practice  and  procedure. 

5  CFR  Part  335 

Government  employees. 

5  CFR  Part  430 

Government  employees, 
Administrative  practice  and  procedure. 
Reporting  requirements. 

5  CFR  Part  431 

Government  employees, 
Administrative  practice  and  procedure. 
Reporting  requirements. 

5  CFR  Part  451 

Decoration,  Medals,  Awards, 
Government  employees. 
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5  CFR  Part  531 

Government  emi^oyees,  Wages, 
Administrative  practice  and  procedure. 

5  CFR  Part  532 

Administrative  practice  and 
procedure,  Govermnent  employees, 

Wages. 

5  CFR  Part  771 

Administrative  practice  and 
procedure.  Govemmeat  empkiyees. 
U.S.  Office  of  F^rsonnel  Management 
Constance  Homer, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  Title  5, 
Code  of  Federal  Regulations,  as  follows: 

PART  300~EMPLOYMENT  (GENERAL) 

1.  The  authority  citation  of  Part  300 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301,  3302;  E.0. 10577.  3 
CFR,  1954-1958  Comp.,  p.  218,  unless 
otherwise  noted.  Sees.  300.101-300.104  also 
issued  under  5  U.S.C.  7151,  7154;  B.0. 11478,  3 
CFR.  1966-19tro  Comp.,  p.  800,  unless 
otherwise  noted. 

2.  Section  300.602  will  read  as  follows: 


Subpart  F— Thne-ln  Grade  Restrictions 


§300.602    Restrictions. 

The  time-in-grade  restrictions  in  this 
subpart  are  subject  to  the  eligibiUty 
requirements  based  on  performance  in 
§  335.104  of  this  chapter. 

(a)  Advancement  to  positions  at  GS- 
12  and  above.  An  agency  may  advance 
an  employee  to  a  position  at  GS-12  or 
above  only  after  he  or  she  has  served  a 
minimum  of  1  year  in  the  next  lower 
grade. 

(b)  Advancement  to  positions  at  GS-6 
through  GS-11.  An  agency  may  advance 
an  employee  to  a  position  at  GS-6 
through  GS-11  only  after  he  or  she  has 
served  a  minimum  of: 

(1]  One  year  in  a  position  two  grades 
lower,  when  the  position  to  which  he  or 
she  is  advanced  is  in  a  line  of  work 
properly  classified  at  two-grade 
intervals;  or 

(2)  One  year  at  the  next  lower  grade 
when  the  position  to  which  he  or  she  is 
advanced  is  in  a  line  of  work  properly 
classified  at  one-grade  intervals 

(c)  Advancement  to  positions  at  GS-5 
or  below.  An  agency  may  advance  an 
employee  to  a  position  at  GS-5  or  below 
which  is  not  more  than  two  grades 
above  the  lowest  grade  he  or  she  held 
within  the  preceding  year  nnder  a 
nontemporary  appointment. 


PART  335— PROMOTION  AND 
INTERNAL  PLACEMENT 

3.  The  authority  citation  for  Part  335 
continues  to  read  as  follows: 

AuthoBty:  5  U.SC.  3301.  3302:  E.0. 10577.  3 
CFR,  1954-1958  Comp.,  p.  2ia 

4.  Section  335.104  is  revised  to  read  as 
follows: 

Subpart  A — General  Provisions 


S  335.104    EligibUltyforcarsMliddw 
promotion. 

[a]  No  employee  shall  receive  a  career 
ladder  promotion  unless  his  or  her  most 
recent  summary  rating  under  Part  430  of 
this  chapter  is  "Fully  Successful"  or 
higher,  bn  addition,  no  employee  may 
receive  a  career  ladder  promotion  who 
has  a  rating  below  Tulfy  Successful"  on 
a  critical  element  that  is  also  critical  to 
performance  at  the  next  higher  grade  of 
the  career  ladder. 

(b)  Employees  with  the  highest 
summary  ratings  must  be  given  first 
consideration  for  career  ladder 
promotions  when  rt  is  not  possible  to 
promote  all  eligible  employees  in  the 
same  career  ladder  at  the  same  time. 

5.  In  Part  43a  Subparts  A  and  B  are 
revised  to  read  as  follows: 

PART  430— PERFORMANCE 
MANAGEMENT 

Subpart  A— Performsnc*  Managsment 
Systsffl  [Reserved] 

Subpart  B— Performance  Appraisal  for 
General  Sctiedule  and  Wage  Grade 
Employe 


Sec. 

430.201  Purpose. 

430.202  Coverage. 

430.203  Definitions. 

430.204  The  performance  appraisal  process. 

430.205  Training  and  evaluation. 

430.206  OPM  review  of  appraisal  systenra. 

430.207  Performance  Management  Plans. 

430.208  Implementation  of  this  part. 
Authority:  5  U.S.C  4306 

Subpart  A— Performance  Management 
System  [Reserved] 

Subpart  B—Performance  Appralsat  for 
General  Schedule  and  Wage  Grade 
Employees 

§  430.201     Purpose. 

It  is  the  purpose  of  this  subpart  to 
ensure  that  performance  appraisal 
systems  are  used  as  a  tool  for  executing 
basic  management  and  supervisory 
responsibilities  by: 

(a)  Communicating  and  clarifying 
agency  goals  and  obiectrves. 


fb)  Identifying  individual 
accountability  for  the  accomphshment 
of  organizational  goals  and  objectives. 

(c)  Evaluating  and  improving 
individual  and  organizational 
accomplishments  and 

(d)  Using  performance  ratings  as  s 
basis  for  rewarding  emploj^s  and 
other  personnel  actions. 

§430l202    Coverags. 

(a)  Einployees  and  agencies  covered 
by  statute.  (1)  5  U.S.C.  4301|1)  Hets 
agencies  covered  by  this  part. 

(2)  5  U.S.C.  4301(2)  hsts  employees 
covered  by  statute  b^  this  pari 

(b)  Statutory  exclusions.  TTiis  snbpsrt 
does  not  apply  to: 

(1)  Agencies  or  emploj-ees  exchided 
by  5  U.S.C.  4301  (1)  and  (2),  the  United 
States  Postal  Service  and  the  Postal 
Rate  Commission,  or 

(2)  Employees  covered  mider  5  U.S.C 
4302a  and  Subpart  D  of  this  part 

(c)  Administrative  exclusions.  OPM 
may  exclude  any  position  or  group  of 
positions  in  the  excepted  service  under 
the  authority  of  5  U.S.C.  43m(2)(G).  The 
following  are  excluded: 

(1)  Positions  in  Schedule  C  as 
authorized  by  8  213.3301  of  this  chapter. 

(2)  Positions  filled  by  Noncareer 
Executive  Assignments  under  Part  305  of 
this  chapter. 

(3)  Positions  for  which  eo^)Ioyment  is 
not  reasonably  expected  to  exceed  120 
calendar  days  in  a  consecutive  12-montb 
period 

(d)  Agency  requests  for  exclusions. 
Heads  of  agencies  or  their  designees 
may  request  the  Director  of  the  Office  aS 
Personnel  Management  to  exclude 
positions  in  the  excepted  service.  The 
request  must  be  in  writing,  explaining 
why  the  exclusion  would  be  in  the 
interest  of  good  administration. 

§430.203    Definttiofis. 

In  this  part  terms  are  defined  as 
follows — 

"AppraisaJ"  means  the  act  or  process 
of  reviewing  and  evaluating  the 
performance  of  an  employee  against  tbe 
described  performance  8tandard(s^  Tilis 
includes  oral  or  written  progress 
reviews. 

"Appraisal period"  means  the  period 
of  time  established  by  an  appraisal 
system  for  which  an  employee's 
performance  will  be  reviewed  and  for 
which  a  performance  rating  will  be 
given. 

"Appraisal  system  "  means  a 
performance  appraisal  ssrstera 
established  by  an  agency  or  component 
of  an  agency  under  5  U.S.C  4301  and 
Subpart  B  of  diis  part  which  provides  for 
identification  of  critical  and  non-critical 
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elements,  establishment  of  performance 
standards,  communication  of  elements 
and  standards  to  employees, 
establishment  of  methods  and 
procedures  to  appraise  performance 
against  established  standards,  and 
appropriate  use  of  appraisal  information 
in  making  pei;ynnel  decisions. 

"Critical  element"  means  a 
component  of  a  job  consisting  of  one  or 
more  duties  and  responsibihties  which 
contributes  toward  accomplishing 
organizational  goals  and  objectives  and 
which  is  of  such  importance  that 
"Unacceptable"  performance  on  the 
element  would  result  in  "Unacceptable" 
performance  of  assigned  work. 

"Non-critical element"  means  a 
component  of  an  employee's  job  which 
does  not  meet  the  definition  of  a  critical 
element,  but  is  of  sufficient  importance 
to  warrant  appraisal  and  the  assignment 
of  an  element  rating. 

"Performance" means  an  employee's 
accomplishment  of  assigned  duties  and 
resonsibilities  as  specifed  in  the  critical 
and  non-critical  elements  of  the 
employee's  position. 

"Performance  Plan  "  means  the 
aggregation  of  all  of  an  employee's 
written  critical  and  non-critical  elements 
and  performance  standard(s). 

"Performance  standard"  means  a 
statement  of  the  expectations  or 
requirements  established  by 
management  for  a  critical  or  non-critica! 
element  at  a  particular  rating  level.  A 
performance  standard  may  include,  but 
is  not  limited  to,  factors  such  as  quality, 
quantity,  timeliness,  and  manner  of 
performance. 

"Rating" means  the  written  record  of 
the  appraisal  of  each  critical  and  non- 
critical  element  and  overall 
performance. 

§430.204    The  performance  appraisal 
process. 

(a)  As  required  by  5  U.S.C.  4302(a), 
each  agency  shall  establish  one  or  more 
appraisal  systems  for  appraising  the 
work  performance  of  employees  during 
an  appraisal  period. 

(bj  Critical  elements  must  be  included 
and  non-critical  elements  may  be 
included  in  individual  Performance 
Plans.  An  employee  must  be  appraised 
and  rated  on  each  critical  and  non- 
critical  element  in  the  employee's 
Performance  Plan,  unless  the  employee 
has  had  no  opportunity  to  demonstrate 
performance  on  the  element.  An 
employee  must  also  be  given  a  summary 
rating.  Agency  appraisal  systems  may 
not  provide  for  assignment  of 
performance  ratings  to  subelements. 

(c)  Agency  appraisal  systems  shall 
provide  for  a  minimum  of  three  rating 
levels  for  each  critical  element 


Performance  standards  must  be  written 
at  the  "Fully  Successful"  level  for  all 
critial  and  non-critical  elements.  The 
absence  of  a  written  standard  at  a  given 
rating  level  shall  not  preclude  the 
assignment  of  a  rating  at  that  level. 
Pass/fail  elements  are  tasks,  not  true 
elements,  and  therefore  cannot  be  used 
as  elements  in  an  appraisal. 

(d)  Agency  appraisal  systems  shall 
provide  for  five  sunmiary  rating  levels. 
The  required  summary  rating  levels  are 
"Outstanding",  "Exceeds  Fully 
Successful",  "Fully  Successful". 
"Minimally  Successful",  and 
"Unacceptable". 

(1)  Agency  Performance  Management 
Plans  must  include  decision  tables  for 
deriving  summary  rating  levels  from 
performance  ratings  on  critical  elements 
and,  at  agency  discretion,  ratings  on 
non-critical  elements.  If  ratings  on  non- 
critical  elements  are  considered  in 
deriving  summary  ratings,  the  decision 
tables  must  show  that  more  weight  will 
be  given  to  critical  elements  than  to  non- 
critical  elements  in  determing  an 
employee's  summary  rating. 

(2)  If  an  employee  is  rated 
"Unacceptable"  on  one  or  more  critical 
elements,  an  "Unacceptable"  summary 
rating  must  be  given. 

(e)  The  requirements  of  this  paragraph 
apply  only  if  performance  standards 
have  not  been  established  at  the 
"Unacceptable"  level  or  at  the  element 
level  immediately  above  the 
"Unacceptable"  level. 

(1)  If  at  any  time  an  employee's 
performance  is  determined  to  be  below 
"Fully  Successful"  on  one  or  more 
critical  elements,  agencies  must  start  a 
new  appraisal  period  which  is  not  an 
opportunity  period  under  Part  432  of  this 
chapter. 

(2)  At  the  beginning  of  a  new 
appraisal  period,  agencies  must  provide 
a  Performance  Improvement  Plan  (PIP) 
to  each  employee  who  has  been 
determined  to  be  below  "Fully 
Successful"  on  one  or  more  critical 
elements.  The  PIP  must: 

(i)  Explain  the  employee  deficiencies: 
(ii)  Explain  steps  to  be  taken  in  an 
attempt  to  resolve  the  deficiencies;  and 

(iii)  Communicate  performance 
standards  at  the  "Minimally  Successful" 
or  "Unacceptable"  level  for  those 
critical  elements  where  performance  has 
been  determined  to  be  below  "Fully 
Successful." 

(f)  If  performance  standards  have  not 
been  prepared  at  the  "Outstanding" 
level  or  at  the  element  level  immediately 
below  the  "Outstanding"  level,  a  written 
justification  must  be  prepared  for  an 
"Outstanding"  summary  rating. 

(g)  An  appraisal  system  shall  not 
permit  any  preestablished  distributions 


of  expected  levels  of  performance  (such 
as  the  requirement  to  rate  on  a  bell 
curve)  that  interfere  with  appraisal  of 
actual  performance  against  standards. 
However,  agencies  must  provide  for 
higher  level  management  of  the 
performance  appraisal  process  in  the 
interest  of  employee  equity  and  in  order 
to  reflect  organizational  performance. 

(h)  Definitions  of  the  five  required 
summary  rating  levels  follow. 
Performance  standards  and  agency 
procedures  for  deriving  summary  ratings 
must  be  consistent  with  thele 
definitions. 

(1)  "Outstanding"  means  performance 
of  rare,  very  high  quality.  As  warranted, 
an  Outstanding  performer  produces  an 
exceptional  quantity  of  work 
significantly  ahead  of  established 
schedules  or  deadlines  and  with  very 
little  supervision. 

(2)  "Exceeds  Fully  Successful"  means 
performance  of  unusually  good  or 
excellent  quality.  As  warranted,  the 
employee  produces  a  very  high  quantity 
of  work  ahead  of  established  schedules 
or  deadlines  and  with  less  than  normal 
supervision. 

(3)  "Fully  Successful"  means 
performance  which  is  of  good  quality. 
The  employee  produces  the  expected 
quantity  of  work  and  meets  deadlines  or 
schedules  for  completion  of  work. 

(4)  "Minimally  Successful"  means 
performance  which  is  not 
"Unacceptable",  but  needs  improvement 
to  achieve  the  "Fully  Successful"  level. 
This  may  be  evidenced  by  the  need  for 
close  supervisory  review,  discussion, 
and  correction  of  work  products.  When 
performance  falls  below  "Fully 
Successful",  it  may  be  necessary  to  take 
remedial  action. 

(5)  "Unacceptable"  means 
performance  which  fails  to  meet 
established  performance  standards  in 
one  or  more  critical  elements  of  the 
employee's  position.  When  performance 
is  "Unacceptable",  corrective  action 
must  be  taken  consistent  with  required 
procedures. 

(i)  Each  appraisal  system  shall 
provide  for  establishing  performance 
standards  based  on  requirements  of 
employees'  positions,  providing  written 
Periformance  Plans  to  employees  at  the 
beginning  of  each  appraisal  period,  and 
appraising  employees  based  on  a 
comparison  of  performance  with  the 
standards  established  for  the  appraisal 
period.  An  agency  shall  encourage 
employee  participation  in  establishing 
performance  standards. 

(j)  Critical  elements,  non-critical 
elements,  and  performance  standards 
must  be  related  to  the  employee's 
assigned  work. 
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(k)  Employees  shall  generally  be  given 
performance  ratings  on  an  annual  basis. 
Agencies  may  provide  for  longer 
appraisal  periods  when  duties  and 
responsibilities  of  a  position  or  the  tour 
of  duty  of  a  position  so  warrant. 
Agencies  should  take  into  consideration 
all  performance  ratings  of  assigned 
work  given  the  employee  throughout  the 
appraisal  period  in  arriving  at  tfie 
annual  rating. 

(1)  Annual  performance  ratings  shall 
be  used  as  a  basis  for  reduction-in-force 
actions,  except  that  an  employee 
without  an  annual  performance  rating  of 
record  shall  be  given  a  performance 
rating  before  a  RIF  if  the  employee  has 
served  for  the  minimum  appraisal 
period. 

(m)  Agency  appraisal  systems  shall 
establish  a  minimum  appraisal  period  of 
not  less  than  90  calendar  days.  A 
performance  rating  of  assigned  work  for 
the  minimum  appraisal  period  but  less 
than  one  year  shall  constitute  the  annual 
rating  only  as  required  by  paragraph  (1) 
of  this  section  or  any  other  applicable 
provision  of  law  or  regulation.  When  a 
within-grade  increase  decision  is  not 
consistent  with  the  employee's  last 
performance  rating,  an  additional  and 
more  current  performance  rating  must 
be  prepared. 

(n)  Critical  elements,  non-critical 
elements,  and  performance  standards 
shall  be  in  writing  and  shall  be  reviewed 
and  approved  by  a  supervisor  or 
manager  at  a  higher  level  than  the 
appraising  official. 

(o)  Periodic  performance  ratings  and 
performance  based  personnel  actions 
shall  be  reviewed  and  approved  by  a 
supervisor  or  manager  at  a  higher  level 
than  the  appraising  official.  Performance 
ratings  shall  be  in  writing  and  shall  be 
provided  to  the  employee.  Performance 
ratings  may  not  be  communicated  to 
employees  prior  to  approval  by  a  higher 
level  reviewer. 

(p)  An  employee  must  be  given  the 
right  to  ask  for  reconsideration  of  a 
performance  rating  by  the  supervisor  or 
manager  who  aproved  the  performance 
rating.  This  reconsideration  will  be  in 
the  interest  of  insuring  fairness  of  an 
individual's  rating.  Additional 
procedures  for  review  of  a  perfomiance 
rating  may  be  established  at  the 
discretion  of  the  agency  head. 

(q)  Details  within  the  same  agency. 
Agencies  shall  provide  written  critical 
elements  and  performance  standards  to 
employees  as  soon  as  possible  but  no 
later  than  30  calendar  days  after  the 
beginning  of  a  detail  or  temporary 
promotion  within  the  same  agency  when 
the  detail  or  temporary  promotion  is 
expected  to  last  120  calendar  days  or 
longer.  Performance  ratings  on  critical 


elements  must  be  prepared  for  these 
details  and  temporary  promotions  and 
must  be  considered  in  deriving  an 
employee's  next  annual  summary  rating. 

(r)  Details  to  another  agency  or 
organization.  When  an  employee  is  or 
has  been  detailed  or  temporarily 
assigned  outside  of  the  agency,  an 
annual  performance  rating  must  be 
prepared  if  the  employee  has  served  for 
the  minimum  appraisal  period  inside  the 
agency. 

(1)  If  an  employee  has  not  served  in 
the  agency  for  the  established  minimum 
appraisal  period,  but  has  served  for  the 
minimum  appraisal  period  in  another 
organization,  the  agency  must  make  a 
reasonable  effort  to  obtain  appraisal 
information  from  the  other  organization 
sufficient  to  prepare  an  annual 
performance  rating. 

(2)  When  an  annual  performance 
rating  cannot  be  prepared,  the 
employee's  performance  rating  of  record 
may  be  extended  for  no  longer  than  one 
year.  (An  extended  performance  rating 
shall  not  be  used  as  basis  for  a  within- 
grade  increase  determination  which 
must  be  waived  under  {  531.409(d)  of 
this  chapter). 

(3)  During  any  period  of  time  when  an 
agency  cannot  prepare  a  new 
performance  rating  or  extend  a  previous 
rating,  the  agency  may  assume  diat  the 
employee's  performance  is  "Fully 
Successful." 

(s)  Performance  appraisals  and  ratings 
shall  be  used: 

(1)  To  provide  employees  with 
information  on  their  performance  and 
how  it  may  be  improved. 

(2)  As  a  basis  for  decisions  to  grant 
awards;  grant  or  without  pay  increases, 
i.e.,  within-grade  increases.  Federal 
Wage  System  step  increases,  and 
quality  step  increases;  reassign; 
promote;  develop;  retain  in  reduction  in 
force;  and  reduce  in  grade  or  remove. 

(t)  If  an  employee  is  given  an 
"Outstanding"  summary  performance 
rating,  a  written  recommendation  for 
appropriate  monetary,  non-monetary,  or 
honorary  recognition  must  be  prepared. 

(u)  The  performance  rating  of  a 
disabled  veteran  may  not  be  lowered 
because  the  veteran  has  been  absent 
from  work  to  seek  medical  treatment  in 
accordance  with  Executive  Order  5396. 

S  430.205    Training  and  evaluation. 

To  assure  that  the  requirements  of  the 
law  will  be  effectively  implemented, 
agencies  must  provide  appropriate 
training  and  information  to  supervisors 
and  employees  on  the  appraisal  process, 
and  must  establish  methods  and 
procedures  to  evaluate  periodically  the 
effectiveness  of  their  appraisal 
8y8tem(8)  and  to  improve  the  system(s). 


S  430.206 
aystams. 


OPM  raviaw  of  apprataal 


(a)  The  Office  of  Personnel 
Mangement  will  review  performance 
appraisal  systems  to  determine  if  they 
conform  to  requirements  of  law  and 
OPM  regulations.  The  Office  of 
Personnel  Management  will  also  review 
appraisal  systems  with  respect  to  their 
contribution  to  agency  effectiveness  and 
efficiency  and  appropriate  use  of 
performance  information  in  personnel 
decisions. 

(b)  If  the  Office  of  Personnel 
Management  determines  that  an 
appraisal  system  does  not  meet  the 
requirements  of  Subchapter  I  of  5  U.S.C 
43  or  of  this  part,  it  shall  direct  the 
agency  to  implement  an  appropriate 
system  or  to  correct  operations  under 
the  system.  The  agency  shall  take  any 
action  so  required. 

§  430.207    Parformanca  Managamant 
Plans. 

(a)  Agencies  must  submit  proposed 
Performance  Mangement  Plans  to  the 
Office  of  Personnel  Management  for 
review  and  approval.  Performance 
Management  Plans;  shall  include  each  of 
the  following  which  is  applicable  to  the 
agency  and  any  additional  information 
requested  by  OPM: 

(1)  Appraisal  Systems  required  under 
5  U.S.C.  4302  and  4312.  Submissions  may 
either  be  agency-wide  appraisal  systems 
or  requirements  which  the  systems  of 
subordinate  organizations  must  meet 

(2)  Performance  Award  Plans  required 
by  Part  531  of  this  chapter. 

(3)  Plans  for  determining  and 
distributing  Within-Grade  Increases, 
Quality  Step  Increases  and  the  agency 
performance  award  fund,  including 
previous  years'  and  projected 
expenditures. 

(b)  Proposed  changes  to  approved 
Performance  Management  Plans  which 
would  have  an  impact  on  how  an 
agency  meets  legal  or  regulatory 
requirements  must  be  submitted  to  the 
Office  of  Personnel  Management  for 
review  and  approval. 

(c)  Each  agency  shall  maintain 
records  and  submit  reports  required  by 
OPM  regarding  the  operation  of  an 
agency  Performance  Management  Plan 
or  any  part  of  a  plan. 

(d)  Up  to  eight  (8)  performance 
management  plans  may  be  submitted  as 
demonstration  nmjpr.ts  under  5  U.S.C. 
4703  which  would  allow  for  consultation 
or  negotiadon,  as  appropriate,  by  an 
agency  and  recognized  labor 
organizations.  Such  plans  will  not  be 
restricted  by  the  provisions  of  this  part 
but  shall  investigate  and  implement 
different  types  of  merit  pay  plans.  They 
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may  include  proposals  for  waiting 
periods  for  within-grade  increases, 
when  within-grades  shall  be  granted 
automatically  or  when  granted  earlier  or 
later,  career  ladder  promotions, 
grievance  of  ratings,  gain  sharing  and 
other  merit  pay  proposals.  Any  such 
plans  shall  meet  all  of  the  requirements 
of  section  4703. 

§430.20«    Imptcmentation  of  tM«  part. 

(a)  Each  agency  covered  by  this 
subpart  shall  submit  Performance 
Management  Plans  to  the  Office  of 
Personnel  Management  for  review  by 
December  15. 1985. 

(b)  Agencies  will  be  required  to 
implement  the  performance  appraisal 
provisions  of  an  approved  Performance 
Management  Plan  not  later  than 
February  1, 1988. 

(c)  Decisions  based  on  performance 
appraisals  under  the  agency's 
Performance  Management  Plan  must 
begin  as  soon  as  possible  after  the 
performance  appraisal  provisions  have 
been  implemented  and  in  accordance 
with  provisions  of  an  agency's 
Performance  Management  Plan 
approved  by  OPM. 

(d)  Agencies  shall  implement  their 
Performance  Management  Plans  except 
where  provisions  of  an  existing 
negotiated  agreement  are  in  explicit 
conflict  with  these  OPM  regulations  in 
which  case  the  provisions  of  the 
negotiated  agreement  shall  be  in  effect 
until  its  expiration.  Agencies  may 
request  OI^  approval  of  the  following 
exceptions: 

(1)  For  speciHc  provisions  of  OPM 
regulations  that  are  not  in  explicit 
conflict  with  existing  provisions  of  a 
labor  agreement  but  would  cause 
significant  inequities  if  implemented  in 
combination  with  provisions  of  the  labor 
agreement,  or 

(2)  Where  apparendy  conflicting 
provisions  of  negotiated  agreements  are 
consistent  with  the  intent  of  OPM 
regulations  (e.g.,  where  an  agreement 
calls  for  five  rating  levels  with  different 
names). 

6.  Part  431  is  revised  to  read  as 
follows: 

PART  431— PERFORMANCE 
APPRAISAL  IN  THE  SENIOR 
EXECUTIVE  SERVICE 

Subpart  A— Statutory  Authority 

431.101    General 

Sut>part  B— Regulatory  Raquiranwntt  of 
ttw  Offica  of  Parsonnal  Managamant 

431.201  Purpose. 

431.202  Coverage. 

431.203  Definition*. 

431.204  The  Performance  Appraisal  Process. 


431.205  Training  and  Evaluatioa 

431.206  OFM  Review  of  SES  Appraisal 
Systems. 

431.207  Performance  Management  Plans. 

Sub|>art  C    hnptamantattoii 
431.301    Implementation  of  this  part. 
Authority:  5  U.S.C  43  Subchapter  n. 

Subpart  A— Statutoiry  Authority 

S  431.101    GanaraL 

Chapter  43  of  title  5.  United  States 
Code  (5  U.S.C  4311-4315]  provides  for 
the  establishment  of  Senior  Executive 
Service  performance  appraisal  systems 
and  appraisals  of  senior  executives'  (as 
defined  in  5  U.S.C  3132(a])  performance. 
This  part  contaiiu  the  regulations  which 
the  Office  of  Personnel  Management  has 
prescribed  for  performance  appraisal  in 
the  Senior  Executive  Service,  and 
supplements  the  provisions  of  5  U.S.C. 
4311-4315. 

Subpart  B — Regulatory  Requirements 
of  the  Office  of  Personnel 
Management 

9  431.201    Purposa. 

It  is  the  purpose  of  this  subpart  to 
ensure  that  performance  appraisal 
systems  are  used  as  a  tool  for  executing 
basic  performance  management 
responsibilities  by: 

(a)  Communicating  and  clarifying 
organizational  goals  and  objectives, 

(b)  Identifying  individual 
accountability  for  the  accomplishment 
of  agency  goals  and  objectives, 

(c)  Evaluating  and  improving 
individual  and  organizational 
accomplishments,  and 

(d)  Using  performance  ratings  as  a 
basis  for  rewarding  employees  and 
other  personnel  actions. 

S  431.202    Coverage. 

(a)  All  senior  executives  covered  by 
Subchapter  II,  of  Chapter  31  of  title  5, 
United  States  Code  are  covered  by  this 
part. 

(b)  5  U.S.C  3132(a)(1)  identifies 
agencies  covered  by  this  part. 

9431.203    Oafinitiona. 

In  this  part,  terms  are  defined  as 
follows — 

"Appointing  authority"  means  the 
agency  or  department  head  or  his  or  her 
designee. 

"Appraisal  period"  means  the  period 
of  time  established  by  an  appraisal 
system  for  which  the  senior  executive's 
performance  will  be  reviewed  and  for 
which  a  performance  rating  will  be 
given. 

"Appraisal  system  "  means  a 
performance  appraisal  system 
established  by  an  agency  or  component 
of  an  agency  under  Subchapter  II  of 


Chapter  43  of  title  5  U.S.C.,  and  Subpart 
B  of  this  part  which  provides  for 
identification  of  critical  and  non-critical 
elements,  establishment  of  performance 
standards,  communication  of  elements 
and  standards  to  senior  executives, 
establishment  of  methods  and 
procedures  to  appraise  performance 
against  established  standards,  and 
appropriate  use  of  appraisal  information 
in  making  personnel  decisions. 

"Critical  element"  means  a 
component  of  a  job  consisting  of  one  or 
more  duties  and  responsibilities  which 
contributes  toward  accomplishing 
organizational  goals  and  objectives  and 
which  is  of  such  importance  that 
"Unsatisfactory"  performance  on  the 
element  would  result  in 
"Unsatisfactory"  performance  of 
assigned  work. 

"Final rating"  means  the  rating 
assigned  by  an  appointing  authority 
after  considering  the  recommendations 
of  a  Performance  Review  Board. 

"Initial rating"  means  the  rating  by 
the  senior  executive's  immediate 
supervisor,  the  rating  official. 

"Non-critical element" means  a 
component  of  an  employee's  job  which 
does  not  meet  the  definition  of  a  critical 
element,  but  is  of  sufficient  importance 
to  warrant  appraisal  and  the  assignment 
of  an  element  rating. 

"Performance"  means  the  senior 
executive's  accomplishment  of  assigned 
duties  and  responsibilities  as  specified 
in  the  critical  and  non-critical  elements 
of  the  executive's  position. 

"Performance  appraisal"  means  the 
act  or  process  of  reviewing  and 
evaluating  the  performance  of  an 
executive  against  the  described 
performance  standards.  This  includes 
oral  or  written  progress  reviews. 

"Performance  Plan  "  means  the 
aggregation  of  the  senior  executive's 
written  critical  and  non-critical  elements 
and  performance  standards. 

"Performance  Rating" means  the 
written  record  of  the  appraisal  of  each 
critical  and  non-critical  element  and 
overall  performance. 

"Performance  requirement"  means 
performance  standard. 

"Performance  standard"  means  a 
statement  of  the  expectations  or 
requirements  established  by 
management  for  a  critical  or  non-critical 
element  at  a  particular  rating  level.  A 
performance  standard  may  include,  but 
is  not  limited  to.  factors  such  as  quality, 
quantity,  cost  efficiency,  timeliness,  and 
manner  of  performance. 
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§  431.204    Th«  perfonn«nc«  appraisal 
proc«ts. 

(a)  As  required  by  5  U.S.C.  4312(a). 
each  agency  shall  establish  one  or  more 
appraisal  systems  for  appraising  the 
individual  and  organizational  work 
performance  of  senior  executives  during 
an  appraisal  period. 

(b)  Critical  elements  must  be  included 
and  non-critical  elements  may  be 
included  in  individual  Performance 
Plans.  An  executive  must  be  appraised 
and  rated  on  each  critical  and  non- 
critical  element  in  the  executive's 
Performance  Plan,  unless  the  employee 
has  had  no  opportunity  to  demonstrate 
performance  on  the  element.  An 
executive  must  also  be  given  a  summary 
rating.  Agency  appraisal  systems  may 
not  provide  for  assignment  of 
performance  ratings  to  subelements. 

(c)  Agency  appraisal  systems  shall 
provide  for  a  minimum  of  three  rating 
levels  for  each  critical  element. 
Performance  standards  must  be  written 
at  the  "Fully  Successful"  level  for  all 
critical  and  non-critical  elements.  The 
absence  of  a  written  standard  at  a  given 
rating  level  shall  not  preclude  the 
assignment  of  a  rating  at  that  level. 
Pass/fail  elements  are  tasks,  not  true 
elements,  and  therefore  cannot  be  used 
as  elements  in  an  appraisal. 

(d)  Agency  appraisal  systems  shall 
provide  for  five  summary  rating  levels. 
The  required  summary  rating  levels  are 
"Outstanding,"  "Exceeds  Fully 
Successful,"  "Fully  Successful." 
"Minimally  Satisfactory."  and 
"Unsatisfactory". 

(1)  Agency  Performance  Management 
Plans  must  include  decision  tables  for 
deriving  summary  rating  levels  from 
performance  ratings  on  critical  elements 
and.  at  agency  discretion,  ratings  on 
non-critical  elements.  If  ratings  on  non- 
critical  elements  are  considered  in 
deriving  summary  ratings,  the  decision 
tables  must  show  that  more  weight  will 
be  given  to  critical  elements  than  to  non- 
critical  elements  in  determining  an 
employee's  summary  rating. 

(2)  If  an  employee  is  rated 
"Unsatisfactory"  on  one  or  more  critical 
elements,  an  "Unsatisfactory"  summary 
rating  must  be  given. 

(e)  The  requirements  of  this  paragraph 
apply  only  if  performance  standards 
have  not  been  established  at  the 
"Unsatisfactory"  level  or  at  the  element 
level  immediately  above  the 
"Unsatisfactory"  level. 

(1)  At  the  beginning  of  a  new 
appraisal  period,  agencies  must  provide 
a  Performance  Improvement  Plan  (PIP) 
to  each  employee  who  has  been  rated 
below  "Fully  Successful"  on  one  or  more 
critical  elements. 

(2)  The  PIP  must: 


(i)  Explain  the  employee  deficiencies. 

(ii)  Explain  steps  to  be  taken  in  an 
attempt  to  resolve  the  deficiencies,  and 

(iii)  Communicate  performance 
standards  at  the  "Minimally 
Satisfactory"  or  "Unsatisfactory"  level 
for  those  critical  elements  which  were 
rated  below  "Fully  Successful". 

(f)  If  performance  standards  have  not 
been  prepared  at  the  "Outstanding" 
level  or  at  the  element  level  immediately 
below  the  "Outstanding"  level,  a  written 
justification  must  be  prepared  for  an 
"Outstanding"  summary  rating. 

(g)  An  appraisal  system  shall  not 
permit  any  preestablished  distributions 
of  expected  levels  of  performance  (such 
as  the  requirement  to  rate  on  a  bell 
curve)  that  interfere  with  appraisal  of 
actual  performance  against  standards. 
However,  agencies  must  provide  for 
higher  level  management  of  the 
performance  appraisal  process  in  the 
interest  of  employee  equity  and  in  order 
to  reflect  organizational  performance. 

(h)  Defmitions  of  the  five  required 
summary  rating  levels  follow. 
Performance  standards  and  agency 
.  procedures  for  deriving  summary  ratings 
must  be  consistent  with  these 
definitions. 

(1)  "Outstanding"  means  performance 
of  rare  very  high  quality.  As  warranted, 
an  Outstanding  performer  produces  an 
exceptional  quantity  of  work 
significantly  ahead  of  established  , 
schedules  or  deadlines  and  with  very 
little  supervision. 

(2)  "Exceeds  Fully  Successful"  means 
performance  of  unusually  good  or 
excellent  quality.  As  warranted,  the 
employee  produces  a  very  high  quantity 
of  work  ahead  of  established  schedules 
or  deadlines  and  with  less  than  normal 
supervision. 

(3)  "Fully  Successful '  means 
performance  which  is  of  good  quality. 
The  employee  produces  the  expected 
quantity  of  work  and  meets  deadlines  or 
schedules  for  completion  of  work. 

(4)  "Minimally  Satisfactory"  means 
performance-which  is  not 
"unsatisfactory",  but  needs 
improvement  to  achieve  the  "Fully 
Successful"  level.  This  may  be 
evidenced  by  the  need  for  close 
supervisory  review,  discussion  and 
correction  of  work  products. 

(5)  "Unsatisfactory"  means 
performance  which  fails  to  meet 
established  performance  standards  in 
one  or  more  critical  elements  of  the 
executive's  position. 

(i)  Each  appraisal  system  shall 
provide  for  establishing  performance 
standards  based  on  the  requirements  of 
senior  executives'  positions,  providing 
written  Performance  Plans  to  senior 
executives  on  or  before  the  beginning  of 


each  appraisal  period,  and  appraising 
senior  executives  based  on  a 
comparison  of  performance  with  the 
standards  established  for  the  appraisal 
period.  An  agency  shall  establish 
performance  standards  in  consultation 
with  the  senior  executive. 

(j)  Critical  elements,  non-critical 
elements,  and  performance  standards 
must  be  related  to  the  senior  executive's 
assigned  work  and  organizational 
performance  requirements. 

(k)  Critical  elements,  non-critical 
elements,  and  performance  standards 
shall  be  in  writing  and  shall  be  reviewed 
and  approved  by  an  executive  at  a 
higher  level  than  the  appraising  official 
or  by  a  review  committee.  When 
elements  and  standards  are  written  by 
the  agency  head,  no  further  review  is 
possible. 

(1)  Senior  executives  shall  be  given 
performance  ratings  on  an  annual  basis. 
Agencies  should  take  into  consideration 
all  performance  ratings  of  assigned 
work  given  the  employee  throughout  the 
appraisal  period  in  arriving  at  the 
annual  rating. 

(m)  Annual  performance  ratings  shall 
be  used  as  a  basis  for  reduction-in-force 
actions,  except  that  an  employee 
without  an  annual  performance  rating  of 
record  shall  be  given  a  performance 
rating  before  a  RIF  if  the  employee  has 
served  for  the  minimum  appraisal 
period. 

(n)  Agency  appraisal  systems  shall 
establish  a  minimum  appraisal  period  of 
not  less  that  90  calendar  days.  A 
performance  rating  of  assigned  woiic  for 
the  minimum  appraisal  period  but  less 
than  one  year  shall  constitute  the  annual 
rating  only  as  required  by  paragraph  (m) 
of  this  section  or  any  other  applicable 
provision  of  law  or  regulation. 

(o)  Agencies  shall  provide  to  each 
senior  executive  a  copy  of  the  following 
documents  at  the  time  thf  y  are 
prepared:  the  initial  rating,  along  with 
notification  of  the  right  to  respond  in 
writing  and  to  request  a  higher  level 
review  before  the  rating  becomes  final; 
any  recommended  changes  by  a  higher 
level  executive:  and  the  final  rating. 
Agencies  must  also  provide  a  copy  of 
critical  elements,  non-critical  elements, 
and  performance  standards  to  each 
senior  executive. 

(p)  Details  within  the  same  agency. 
Agencies  shall  provide  written  critical 
elements  and  performance  standards  to 
senior  executives  as  soon  as  possible 
but  no  later  than  30  calendar  days  after 
the  beginning  of  a  detail  or  temporary 
assignment  within  the  same  agency 
when  the  detail  or  temporary 
assignment  is  expected  to  last  120 
calendar  days  or  longer.  Performance 
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ratings  on  critical  elements  must  be 
prepared  for  these  details  and 
temporary  assignments  and  must  be 
considered  in  deriving  a  senior 
executive's  next  annual  summary  rating. 

(q)  When  a  senior  executive  is 
detailed  or  temporarily  assigned  outside 
the  agency,  the  agency  shall  obtain 
relevant  appraisal  information  from  the 
agency  or  organization  to  which  the 
executive  is  detailed  or  temporarily 
assigned. 

(r]  Agency  performance  appraisal 
systems  must  provide  an  opportunity  for 
senior  executives  to  respond  in  writing 
to  an  initial  rating  and  have  the  rating 
reviewed  by  an  employee  in  a  higher 
executive  level  than  the  supervisor 
before  review  by  the  Performance 
Review  Board  (PRB).  The  senior 
executive's  reponse  shall  be  provided  to 
both  the  ofndal  making  the  higher  level 
review  and  to  the  PRB. 

(1)  Agency  performance  appraisal 
systems  may  provide  for  a  mandatory 
second  level  review. 

(2)  A  senior  executive  is  entitled  to 
only  one  higher  level  review  unless  the 
agency  provides  otherwise. 

(3)  Agencies  shall  provide  copies  of 
the  reviewer's  comments  and 
recommendations  to  the  senior 
executive,  the  supervisory  official  and 
the  PRB. 

(s)  As  required  by  5  U.S.C.  4314(c). 
each  agency  is  required  to  establish  one 
or  more  PRB's  to  make 
recommendations  to  the  appointing 
authority  on  the  performance  of  senior 
executives  in  the  agency. 

(1)  Each  PRB  in  an  agency  shall  have 
three  or  more  members  appointed  by  the 
head  of  the  agency  or  by  another  ofHcial 
or  group  acting  on  behalf  of  the  head  of 
the  agency. 

(2)  Notice  of  appointment  to  the  PRB 
must  be  published  in  the  Federal 
Register. 

(3)  The  members  of  the  PRB  must  be 
appointed  in  such  a  manner  as  to  assure 
consistency,  stability,  and  objectivity  in 
performance  appraisal. 

(4)  When  appraising  a  career 
appointee,  more  than  one-half  of  the 
membership  of  the  PRB  must  be  SES 
career  appointees  unless  OPM 
determines  that  there  exists  an 
insufficient  number  of  career  appointees 
available  to  comply  with  the 
requirement. 

(5)  Each  PRB  will  review  and  evaluate 
the  initial  rating,  the  senior  executive's 
written  response,  if  any,  and  the  written 
comments,  if  any.  on  the  initial  rating  by 
a  higher  level  executive,  and  will 
conduct  such  further  review  as  the  PRB 
Hnds  necessary. 


(6)  Individual  PRB  members  must  not 
take  part  in  any  PRB  deliberations  or 
appraisals  involving  themselves. 

[7]  The  PRB  must  make  a  written 
recommendation  concerning  the  senior 
executive's  summary  rating. 

(t)  Agencies  are  required  to  retain  all 
documentation  on  performance 
appraisal  decisions  for  no  less  than  five 
years  from  the  date  of  the  appraisal. 

(u)  Final  performance  ratings  shall 
provide  a  basis  for  decisions  to  remove 
senior  executives  from  the  SES. 

(v)  Final  performance  ratings  may 
provide  a  basis  for  decisions  to: 

(1)  Reassign  or  transfer  senior 
executives  within  the  SES; 

(2)  Grant  performance  awards  to 
career  senior  executives;  and 

(3)  Grant  performance-related  ES  pay 
rate  adjustments. 

(w)  If  an  employee  is  given  an 
"Outstanding"  siunmary  performance 
rating,  a  written  recommendation  for 
appropriate  monetary,  non-monetary,  or 
honorary  recognition  must  be  prepared. 

S  431.205    Training  and  evaluation. 

To  assure  that  the  requirements  of  the 
law  will  be  effectively  implemented, 
agencies  must  provide  appropriate 
training  and  information  to  supervisors 
and  senior  executives  on  the  appraisal 
process,  and  must  establish  methods 
and  procedures  to  evaluate  periodically 
the  effectiveness  of  their  appraisal 
system(s)  and  to  improve  the  system(s]. 

§431.20«    OPM  revimv  of  SES  appraiaai 
systems. 

(a)  SES  performance  appraisal 
systems  must  conform  to  requirements 
of  law  and  OPM  regulations.  The  Office 
of  Personnel  Management  will  review 
appraisal  systems  for  conformance  with 
these  regulations  as  well  as  with  respect 
to  their  contribution  to  agency 
effectiveness  and  efficiency  and 
appropriate  use  of  performance 
information  in  personnel  decisions. 

(b)  If  the  Office  of  Personnel 
Management  determines  that  an 
appraisal  system  does  not  meet  the 
requirements  of  Subchapter  II  of 
Chapter  43  of  title  5,  United  States  Code 
or  of  this  part,  it  shall  direct  the  agency 
to  implement  an  appropriate  system  or 
to  correct  operations  under  the  system. 
The  agency  shall  take  any  action  so 
required. 


(b)  Proposed  changes  to  approved 
Performance  Management  Plans  which 
have  an  impact  on  how  an  agency  meets 
legal  or  regulatory  requirements  must  be 
submitted  to  the  Office  of  Personnel 
Management  for  review  and  approval. 

Subpart  C— ImplementatkMi 

S  431.301    Implementation  of  this  part 

(a)  Each  agency  covered  by  this  part 
shall  submit  Performance  Management 
Plans  to  the  Office  of  Personnel 
Management  for  review  by  December 
15.1985. 

(b)  Agencies  will  be  required  to 
implement  the  performance  appraisal 
provisions  of  an  approved  Performance 
Management  Plan  not  later  than 
February  1, 1986  for  employees  covered 
under  this  part. 

(c)  Decisions  based  on  performance 
appraisals  imder  the  agency's 
Performance  Management  Plan  must 
begin  as  soon  as  possible  after  the 
performance  appraisal  provisions  have 
been  implemented  and  in  accordance 
with  provisions  of  an  agency's 
Performance  Management  Plan 
approved  by  OPM. 

7.  Part  451  is  revised  to  read  as 
follows: 

PART  451— SPECIAL  AWARDS 

Subpart  A— {Reserved] 

Subpart  B — ^Regulatory  Requirements  of  the 
Office  of  Personnel  Management  for  Special 
Awards 


Sec. 

451.201 

Applicability. 

451.202 

Purpose. 

451.203 

Coverage. 

451.204 

Definitions. 

451.205 

Policy. 

451.206 

F.ligibUity. 

451.207 

Payment. 

451.208 

Responsibilities  of  the  Office  of 

Personnel  Management. 

451.209 

Agency  responsibilities. 

9  431.207 

Plans. 


Performance  Management 


(a)  Agencies  must  submit  proposed 
Performance  Management  Plans  to  the 
Office  of  Personnel  Management  for 
review  and  approval  as  required  by 
9  430.207  of  this  chapter. 


Subpart  C — Regulatory  Requirements  of  the 
Office  of  Personnel  Management  for 
Productivity  Benefit  Sharing  Programs 
(Reserved) 

Authority:  5  U.S.C.  4506,  and  5407. 

Subpart  A— {Reoervod] 

Subpart  B — Regulatory  Requirements 
of  the  Office  of  Personnel 
Management  for  Special  Awards 

9451.201    AppHcabilNy. 

(a)  This  subpart  contains  the 
regulatory  requirements  of  the  Office  of 
Personnel  Management  for  the 
establishment  and  conduct  of  the 
Special  Awards  Program  for  employee 
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suggestions,  inventions,  and  meritorious 
actions. 

(b)  An  award  under  this  subpart  may 
be  granted  alone  or  in  addition  to  a 
performance  award  granted  under  Part 
430  Subpart  E.  of  this  chapter. 

(c)  Refer  to  Part  430  Subpart  E,  of  this 
chapter  for  the  regulatory  requirements 
on  Performance  Awards  based  on 
accomplishments  and  contributions 
within  the  scope  of  the  employee's  job 
responsibilities  and  performance 
standards. 

§451.202    PurpoM. 

(a)  The  Federal  Government 
employees'  Special  Awards  Program  is 
designed  to  improve  Government 
operations  and  services.  Its  purpose  is  to 
motivate  employees  to  increase 
productivity  and  creativity  by  rewarding 
those  whose  accomplishments  and 
adopted  ideas  benefit  the  Federal 
Government. 

(b)  The  Office  of  Personnel 
Management  encourages  agencies  to 
make  maximum  use  of  their  authorities 
under  Chapters  45  and  54  of  title  5, 
United  States  Code,  to  establish  and 
administer  special  awards  for 
suggestions,  inventions,  and  meritorious 
actions  that  best  support  and  enhance 
agency  and  national  goals,  and  meet 
employee  recognition  needs. 

§451.203    Covwage. 

(a)  This  subpart  applies  to  employees 
as  defined  by  Section  2105  of  title  5, 
United  States  Code,  including  those 
covered  by  the  Performance 
Management  and  Recognition  System 
established  under  Chapter  54  of  title  5, 
United  States  Code. 

(b)  This  subpart  applies  to  agencies  as 
defined  in  Section  4501  of  title  5.  United 
States  Code. 

§451.204    Definitions. 

In  this  subpart  terms  are  defined  as 
follows: 

"Contribution  "  means  a  suggestion,  an 
invention,  a  meritorious  action  or  other 
personal  or  group  effort  that  contributes 
to  the  efficiency,  the  economy,  or  other 
improvement  of  Government  operations; 
or  a  special  act  or  service  in  the  public 
interest  in  connection  with  or  related  to 
official  employment  (5  U.S.C.  4503). 

"Honorary  award"  means  a  medal 
certificate,  plaque,  citation,  badge,  or 
other  similtu-  item  that  has  an  award  or 
honor  connotation. 

"Intangible  benefits  "means  benefits 
to  the  Federal  Government  that  are  very 
exceptional  and  cannot  be  measured  or 
are  difficult  to  measure  in  terms  of 
dollars  saved. 

"Meritorious  action  "  means  any 
employee  or  group  contribution  which  is 


highly  exceptional  and  unusually 
outstanding  and  which  is  beyond  or 
outside  job  responsibilities  and 
performance  standards. 

"Non-monetary  award"  means  an 
award  tailored  to  meet  special 
conditions  and  needs  of  an  employee 
and/or  organization.  It  usually  has  a 
monetary  connotation  for  the  agency  but 
not  for  the  employee. 

"Presidential  award"  means  an  award 
granted  by  the  President  luider  Section 
4504  of  title  5.  United  States  Code. 

"Special  act  or  service  "  under  this 
part  means  a  non-recurring  contribution 
which  is  beyond  or  outside  normal  job 
responsibilities  and  performance 
standards;  a  single  scientific 
achievement;  or  an  act  of  heroism. 

"Special  award"  or  "award"  means  a 
monetary,  an  honorary,  or  a 
nonmonetary  award  based  on  the 
tangible  savings  and/or  intangible 
benefits  to  Federal  Gk)vemment. 

"Tangible  savings  "  means  savings  to 
the  Federal  Government  that  can  be 
measured  in  terms  of  dollars  saved. 


§451.205    Policy. 

(a)  The  poUcy  of  the  Special  Awards 
Program  shall  be  to: 

(1)  Grant  recognition  in  keeping  with 
the  value  of  the  contribution  to  the 
Federal  Government; 

(2]  Consider  employee  contributions 
for  application  throu^out  the  Federal 
Government  and 

[3)  Assure  that  awards  are  not  used  at 
a  substitute  for  other  personnel  actions, 
or  as  a  subntitute  for  pay. 

fb)  A  special  award  under  this 
subpart  shall  be: 

(1)  Monetary,  honorary,  or  non- 
monetary; 

(2)  Based  on  employee 
accomplishments  and  contributions  that 
are  clearly  beyond  or  outside  assigned 
job  responsibilities  and  performance 
standards. 

(c)  Monetary  awards  based  on 
tangible  savings  shall  not  exceed 
amounts  indicated  by  the  following 
scales: 

(1)  Awards  of  up  to  $10,000,  based  on 
tangible  savings: 


TangM«Mw4ngt 


lip  to  $20,000 

S2O.0O1  to  S1 00,000.. 
0«r  $100.000 _.... 


S  parMnl  of  MWlngt. 

tl.OOO  pkit  1.5  p«rc«nl  tt  MMng*  om  S20.000. 

$2,200  pkj*  .25  paccar*  ct  (aving*  owar  $100,000  tf)  to 

•wan)  o(  $10,000. 


(2)  Awards  over  $10,000  based  on 
tangible  savings: 


Saving*  On  m«ton») 

Awsfd 

Savtne*  MM  oondnua 

tor  5  yaars  or 

on  (  on*-tim« 

mort.  First  yMr 

bamwitlb*: 

savings  will  be: 

$5  to  7.4 

$18 

$15,000 

7.5  to  9.9 

20 

ZOXXM 

10 

ss 

25.000 

(3]  Presidential  Awards  based  on 
tangible  savings: 


Sv/ingt  (in  miliont) 

Awvd 

Savings  win  continus 

Savings  0iat  occur 

tor  5  years  or 

on  a  one-tima 

mors   F«-»t  year 

basis  will  be: 

SMngswHbc 

$20  or  mors 

$75 

$10,000  in 
addNlofi  to 
a  $25,000 

awvd.tor 

atotalof 

$35,000. 

(d)  In  addition  to  special  awards 
based  on  tangible  savings  under 
paragraphs  (c)(1).  (c)(2)  and  (c)(3)  of  this 
section,  special  awards  may  be  granted 
for  contributions  having  exceptional 
intangible  benefits  to  the  Government 
OPM  shall  provide  guidance  to  agencies 
regarding  how  to  limit  the  use  of 


monetary  awards  based  on  intangible 
benefits,  and  how  they  should  be 
computed. 

(e)  OPM  shall  provide  guidance  to 
agencies  regarding  criteria  for  granting 
all  honorary  and  non-monetary  awards 
based  on  tangible  savings  and/ or 
intangible  benefits  to  Federal 
Government 

§451.206    EllglMmy. 

(a)  A  special  award  may  be  granted 
when  the  suggestion,  invention, 
meritorious  action  or  other  personal  or 
group  effort 

(1)  Meets  the  requirements  under 
§  451.205  of  this  subpart 

(2)  Benefits  the  Government  as 
described  in  5  U.S.C.  4503  and  4504; 

(3)  Was  made  while  the  contributor 
was  a  Government  employee; 

(4)  Has  been  described  in  writing:  and 

(5)  Has  been  approved  by  the 
benefiting  organization  at  a 
management  level  higher  than  the 
individual  who: 

(i)  Recommended  use  of  the 
suggestion,  invention,  or  meritorious 
action;  or 

(ii)  -Recommended  the  award. 

(b)  Special  awards  shall  not  be 
mandatory. 


35526 
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$451,207    PayiiMnt 

(a)  Awards  paid  under  this  subpart  do 
not  increase  the  rate  of  basic  pay. 

(b)  When  a  special  award  is  approved 
for  an  employee  of  another  agency, 
arrangements  shall  be  made  to  transfer 
funds  to  the  employing  agency.  If  the 
administrative  costs  of  transferring 
funds  would  exceed  the  amount  of  the 
award,  the  employing  agency  shall 
absorb  the  award  costs. 

1451.208  RMponsibilities  of  ttw  Offic*  of 
ParaofMMl  Management 

(a)  OPM  shall  provide  guidance  to 
agencies  on  how  the  Special  Awards 
Program  should  be  carried  out  (5  U.S.C. 
4506) 

(b)  OPM  shall  review,  and  following 
veriHcation  of  savings  or  benefits  and 
relationship  of  contributions  to  job 
requirements,  approve  or  disapprove 
recommendations  for  all  awards  in 
excess  of  $10,000  on  a  case-by-case 
basis.  OPM  shall  limit  approval  of  all 
awards  to  denominations  of  $15,000, 
$20,000  and  $25,000. 

(c)  The  Director,  OPM,  shall  advise 
the  President  on  monetary  and  honorary 
Presidential  awards  for  Government 
employees  which  shall  only  be  granted 
under  this  subpart.  A  monetary 
Presidential  award  granted  in  addition 
to  a  $25,000  award  made  under  5  U.S.C. 
4503  shall  be  for  $10,000. 

9451.209  Agency  responsibitttiea. 

(a)  The  head  of  each  agency  shall 
establish  an  agency  Special  Awards 
Program  that  seeks  to  gain  maximum 
benefits  for  the  Government  through 
improved  employee  motivation  and 
productivity  by  providing  for 

(1)  The  greatest  motivational  impact 
by  allocating  an  adequate  budget, 
staffing,  and  support  services  to  assure 
prompt  action  on  special  award 
recommendations,  and  effective 
promotion  and  publicity  activities; 

(2)  Delegation  of  authority  and 
responsibility  for  approval  of  special 
awards  to  the  appropriate  management 
level; 

(3)  Special  award  recommendations 
involving  the  minimum  amount  of 
paperwork  and  processing  which  show 
that  criteria  are  met  and  expenditure  of 
appropriated  funds  for  the  award  is 
justified; 

(4)  Central  administration  and  review 
of  the  agency-wide  program,  including 
systematic  evaluation,  planning,  and 
feedback  reports  to  management 
officials  and  employees; 

(5)  The  granting  of  special  awards  as 
soon  as  possible  after  an  assessment  of 
the  contribution  indicates  that  an  award 
should  be  granted; 


(6)  Time  limits  for  processing  special 
award  recommendations  and  granting  of 
special  awards; 

(7)  The  integrity  of  the  program  by 
reviewing  agency  program  results  to 
assure  that  special  awards  are  granted 
equitably,  on  the  basis  of  the  tangible 
savings  and/or  intangible  benefits  to  the 
Government;  that  action  is  taken  to 
grant  special  aweirds  in  a  timely  manner; 
and  that  information  is  made  available 
concerning  persons  who  have  received 
special  awards  and  the  reasonfs)  why 
each  award  is  granted; 

(8)  Documentation  in  the  Official 
Personnel  Folder  to  reflect  the  nature  of 
a  special  award,  including  the  amount  of 
a  monetary  award; 

(9)  Due  weight  to  a  special  award 
when  rating  and  ranking  an  employee 
for  a  promotion,  as  provided  in  5  U.S.C. 
3362;  and 

(10)  Consideration  of 
accomplishments  and  adopted  ideas  for 
wider  application  both  within  the 
agency  and  Govemmentwide,  and 
prompt  referral  when  appropriate. 

(b)  Each  agency  head  may  delegate 
the  responsibilities  in  S  451.209(a)  of  this 
subpart  as  deemed  appropriate  for  his  or 
her  organization. 

(c)  The  head  of  each  agency  shall 
transmit  to  OPM: 

(1)  Award  recommendations  over 
$10,000; 

(2)  All  recommendations  for 
Presidential  awards;  and 

(3)  An  annual  report  on  program 
activities  for  the  past  Hscal  year. 

8.  The  heading  for  Part  531  and  the 
authority  citation  for  Part  531,  Subpart 
D,  are  revised  to  read  as  follows: 

PART  531— PERFORMANCE  BASED 
INCENTIVE  SYSTEM  FOR  THE 
GENERAL  SCHEDULE 


Subpart  D— Within  Grade  Increases 

Authority:  5  U.S.C.  5301.  5335,  and  5338  and 
E.0. 11721  as  amended,  S  402,  unless 
otherwise  noted. 

9.  Section  531.401  is  revised  to  read  as 
follows: 

§  531.401    Principal  Auttiorftlet. 

The  following  are  the  principal 
authorities  for  the  regulations  in  this 
subpart: 

(a)  5  U.S.C.(b)(3)  provides  in  part  that 
".  .  .  appropriate  incentives  and 
recognition  should  be  provided  for 
excellence  in  performance." 

(b)  5  U.S.C.  5301(a)(2)  provides  that 
"pay  distinctions  be  maintained  in 
keeping  with  work  and  performance 
distinctions." 


(c)  Section  402  of  E.0. 11721,  as 
amended,  provides  that  "The  Civil 
Service  Commission  (Office  of 
Personnel  Management]  shall  issue  such 
regulations  and  standards  as  may  be 
necessary  to  ensure  that  only  those 
employees  whose  work  is  of  an 
acceptable  level  of  competence  receive 
periodic  step-increases  under  the 
provisions  of  section  5335  of  title  5, 
United  States  Code." 

10.  Section  531.403  is  amended  by 
revising  the  terms  "acceptable  level  of 
competence"  and  "critical  element",  to 
read  as  follows: 

§531.403    Deflntttone. 

In  this  subpart: 

"Acceptable  level  of  competence" 
means  fully  successful  performance  by 
an  employee  of  the  duties  and 
responsibilities  of  his  or  her  assigned 
position  which  warrants  advancement 
of  the  employee's  rate  of  basic  pay  to 
the  next  higher  step  of  the  grade  of  his 
or  her  position,  subject  to  the 
requirements  of  §  531.404  of  this 
subpart. 

*  •        *        *        * 

"Critical Element" has  the  meaning 
given  that  term  in  S  430.203  of  this 
chapter. 

•  *        •        •        • 

11.  Section  531.404  is  revised  to  read 
as  follows: 

S  531.404    Earning  witttirvgrade  Increase. 

An  employee  paid  at  less  than  step  10 
of  the  grade  of  his  or  her  position  shall 
only  earn  advancement  in  pay  to  the 
next  higher  step  of  that  grade  upon 
meeting  the  three  requirements 
established  by  law: 

(a)  To  earn  a  within-grade  increase, 
the  employee's  performance  of  assigned 
work  must  be  at  an  acceptable  level  of 
competence,  as  defmed  in  this  subpart 
by  authority  of  Section  402  of  E.0. 11721, 
as  amended.  Acceptable  level  of 
competence  means  a  level  of 
performance  of  assigned  work  of  at  least 
"Fully  Successful",  as  defined  in  Part 
430  of  this  chapter,  for  each  critical 
element.  In  addition,  the  employee's 
most  recent  summary  performance 
rating,  as  defined  in  the  agency 
Performance  Management  Plan,  must  be 
at  least  "Fully  Successful". 

(b)  The  employee  must  have 
completed  the  required  waiting  period 
for  advancement  to  the  next  higher  step 
of  the  grade  of  his  or  her  position;  and 

(c)  The  employee  must  not  have 
received  an  equivalent  increase  during 
the  waiting  period. 

12.  In  Section  531.408,  paragraphs  (b) 
and  (c)  are  revised  to  read  as  foUows: 
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S  531.408    Communication  of  p«rfonnanc« 

requirements. 

•         *         •         *         • 

(c)  Delay  in  determination.  An        -^ 
acceptable  level  of  competence 
determination  must  be  delayed  when 
both  of  the  following  apply: 

(1)  An  employee  has  not  had  the 
minimum  period  of  time  established  by 
the  agency  to  demonstrate  acceptable 
performance  because  he  or  she  has  not 
been  informed  of  the  specific 
requirements  for  performance  at  an 
acceptable  level  of  competence  in  his  or 
her  current  position;  and 

(2)  The  employee  has  not  been  given  a 
performance  rating  in  any  position 
within  90  days  before  the  end  of  the 
waiting  period.  When  an  acceptable 
level  of  competence  determination  has 
been  delayed  under  this  subpart,  the 
employee  shall  be  informed  that  his  or 
her  determination  is  postponed  and  of 
the  specific  requirements  for 
performance  at  an  acceptable  level  of 
competence.  The  determination  shall  be 
based  on  a  performance  rating 
completed  at  the  end  of  the  minimum 
appraisal  period  established  by  the 
agency  performance  appraisal  plan. 

(d)  Waiver  of  requirement  for 
determination.  An  acceptable  level  of 
competence  determination  shall  be 
waived  and  a  within-grade  increase 
granted  when  an  employee  has  not 
served  in  any  position  for  the  minimum 
appraisal  period  under  an  apphcable 
agency  perfonnance  appraisal  system 
during  the  final  52  calender  weeks  of  the 
waiting  period  for  one  or  more  of  the 
following  reasons: 

(1)  Absences  that  are  creditable 
service  in  the  computation  of  a  waiting 
period  or  periods  under  S  531.406  of  this 
subpart; 

(2)  Because  of  paid  leave: 

(3)  Because  the  employee  received 
service  credit  under  the  back  pay 
provisions  of  subpart  H  of  Part  550  of 
this  chapter 

(4)  Because  of  details  to  another 
agency  or  employer;  or 

(5)  Because  of  long  term  training. 
In  such  a  situation,  there  shall  be  a 
presumption  that  the  employee  would 
have  performed  at  an  acceptable  level 
of  competence  had  the  employee 
performed  the  duties  of  his  or  her 
position  of  record  for  the  minimum 
appraisal  period  under  the  applicable 
agency  performance  appraisal  system. 

S  531.409    [Antendad] 

14.  Section  531.409(e)(2)(i)  is  revised  to 
read  as  follows: 
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(2)*   *   * 

(i)  Set  forth  the  reasons  for  the 
negative  determination  and  the  respects 
in  which  the  employee  must  improve  his 
or  her  performance  in  order  to  be 
granted  a  within-grade  increase  under 
S  531.411  of  this  subpart 

15.  Section  531.411  is  revised  to  read 
as  follows: 

§  531.411    Continuing  evaluation  after 
withholding  a  wlthln-grade  increase. 

When  a  within-grade  increase  has 
been  withheld,  an  agency  may,  at  any 
time  thereafter,  rate  the  employee  and 
grant  the  within-grade  increase  when  it 
determines  that  he  or  she  has 
demonstrated  sustained  performance  at 
an  acceptable  level  of  competence. 
However,  the  agency  shall  determine 
whether  the  employee's  performance  is 
at  an  acceptable  level  of  competence 
after  no  more  than  52  calendar  weeks 
following  the  original  eligibility  date  for 
the  within-grade  increase  and,  for  as 
long  as  the  within-grade  increase 
continues  to  be  denied,  determinations 
will  be  made  after  no  longer  than  each 
52  calendar  weeks. 

16.  In  Subpart  E,  55  531.503  and 
531.504  are  revised  to  read  as  follows: 

Subpart  E— CKialtty  Step  Increases 


(e)  Notice  of  determination. 


§  531.503    Purpose  of  quaHty  step 
increases. 

The  purpose  of  quality  step  increases 
is  to  recognize  outstanding  performance 
by  granting  faster  than  normal  step 
increases. 

§  531.504    Level  of  perfonnance  required 
for  quaHty  step  Increase. 

A  quality  step  increase  shall  not  be 
required  but  may  be  granted  only  to  an 
employee  who  receives  a  summary 
performance  rating  of  "Outstanding",  as 
defined  in  Part  430  of  this  chapter. 

17.  Section  531. 505  is  removed. 
Sections  531.506  through  531.508  are 
redesignated  as  55  531.505  through 
531.507,  and  revised  to  read  as  follows: 

§  531.505    Restrictiona  on  granting  quaHty 
step  increases. 

As  provided  by  5  U.S.C.  5336,  a 
quality  step  increase  may  not  be  granted 
to  an  employee  who  has  received  a 
quahty  step  increase  within  the 
preceding  52  consecutive  calendar 
weeks. 

§  53 1 .506    Effective  date  of  quaHty  step 
increase. 

Quality  step  increases  shall  be 
effective  as  soon  as  possible  after 
annual  performance  appraisals  are 
approved. 


§531.507    Agency  plans  for  granting 
quality  step  increaaee. 

Each  agency  shall  include  a  plan  for 
granting  quality  step  increases,  as 
required  by  5  430.207(a)(4)  of  this 
chapter,  in  the  agency's  Performance 
Management  Plan.  The  plan  shall 

(a)  Be  as  simple  as  practicable; 

(b)  Provide  for  delegation  of  authority 
to  grant  quality  step  increases  to  the 
lowest  practicable  level  of  management; 

(c)  Be  reviewed  and  approved  in 
accordance  with  6  430.207  of  this 
chapter  and 

(d)  Provide  for  informing  employees, 
at  least  annually,  of  the  number  of 

agency  by  grade  level. 

18.  Section  531.509  is  redesignated 
5  531.506. 

19.  In  Part  531.  Subpart  F  would  read 
as  follows: 

Subpart  F— Performance  Awards 

Sec. 

531.801  Applicability. 

531.002  Purpoie  of  performance  awards. 

531.603  Coverage. 

531.604  Definitions. 

531.605  Policy. 

531.606  Eligibility. 

531.607  Payment 

531.608  Responsibilities  of  the  Office  of 
Personnel  Management 

531.609  Agency  responsibihties. 
Authority:  5  U.&X:.  4302(a)  and  4506. 

9531.601    AppNcatNlty. 

(a)  This  subpart  contains  the  Office  of 
Personnel  Management's  regulatory 
requirements  for  establishment  and 
conduct  of  the  performance  awards 
component  of  the  Performance 
Management  System,  imder  the 
authority  of  title  5,  United  States  Code. 
Chapters  43  and  45. 

(b)  An  award  under  this  subpart  shall 
be  supported  by  the  employee's 
performance  rating  and  based  on 
accomplishments  and  contributions 
which  are  within  the  scope  of  the 
employee's  assigned  job  responsibilities 
and  performance  standards. 

(c)  One-time  special  acts  or  services 
rewarded  under  this  subpart  shall  be 
within  the  scope  of  job  responsibilities 
and  performance  standards. 

(d)  Refer  to  Part  451  of  this  chapter  for 
the  regulatory  requirements  for  granting 
awards  to  employees  for  suggestions, 
inventions,  and  meritorious  actions. 

§  53 1 .602    Purpose  of  perfonnance 
awards. 

(a)  The  purpose  of  performance 
awards  is  to  motivate  employees,  and 
recognize  and  reward  those  who  attain 
high  levels  of  performance. 
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(b)  The  Office  of  Personnel 
Management  encourages  agencies  to 
make  maximum  use  of  their  authorities 
under  Chapters  43  and  45  of  title  5, 
United  States  Code,  to  establish  and 
administer  performance  awards  that 
best  support  and  enhance  agency  and 
national  goals  and  meet  employee 
recognition  needs. 

$531,603    Coverag*. 

(a)  This  subpart  applies  to  employees 
as  defined  by  Section  2105,  title  5, 
United  States  Code,  but  does  not  include 
those  covered  by  the  Performance 
Management  and  Recognition  System 
established  under  Chapter  54  of  title  5, 

'..a«%.U  Oiait^a  KjKjMnit  itvt  ciiipauvcco  tit 

the  Senior  Executive  Service. 

(b)  This  subpart  applies  to  agencies  as 
defined  in  section  4501  of  title  5.  United 
States  Code. 

§531.604    Definitions. 

In  this  subpart,  terms  are  defined  as 
follows: 

"Honorary  award"  means  a  medal, 
certificate,  plaque,  citation,  badge,  or 
other  similar  item  that  has  an  award  or 
honor  connotation. 

"Monetary  award"  means  a  cash 
award  which  is  not  part  of  an 
employee's  basic  rate  of  pay. 

"Non-monetary  award"  means  an 
award  tailored  to  meet  special 
conditions  and  needs  of  an  employee 
and/or  an  organization.  It  usually  has  a 
monetary  connotation  for  the  agency  but 
for  the  employee. 

'Performance  award"  or  "award" 
means  a  monetary,  honorary,  or  non- 
monetary award. 

"Plan" means  a  written  statement 
submitted  by  the  head  of  the  agency  and 
approved  by  OPM.  implementing  law 
and  regulation  for  performance  awards 
with  specific  attention  to  the  monetary 
component  of  the  overall  Performance 
Management  Plan  as  described  in 
$430,207  of  this  chapter. 

§531.605    Policy. 

(a)  The  policy  of  the  Performance 
Awards  Program  shall  be  to: 

(1)  Grant  recognition  in  keeping  with 
the  value  of  the  contribution  to  the 
Federal  Government; 

(2)  Consider  employee  contributions 
for  application  throughout  the  Federal 
Government;  and 

(3)  Assure  that  awards  are  not  used  as 
a  substitute  for  other  personnel  actions, 
or  as  a  substitute  for  pay. 

(b)  A  performance  award  under  this 
subpart  shall  be: 

(1)  Monetary,  honorary,  or  non- 
monetary; 

(2)  Based  on  employee 
accomplishments  and  contributions 
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which  are  within  the  scope  of  an 
employee's  assigned  job  responsibilities 
and  performance  standards;  and 

(3]  Based  on  a  percentage  of  the 
employee's  base  pay,  up  to  a  maximum 
of  20  percent.  However,  if  the  sum  of  the 
performance  award  recommended  and 
any  within-grade  and/or  quality  step 
increase  received  by  the  employee 
during  the  previous  12  months  exceeds 
20  percent,  the  award  shall  be  reduced 
to  that  maximum. 

§531.606    ENgibiHty. 

(a)  A  performance  award  may  be 
granted  to  an  employee  when 
performance  accomplishments  or  other 
contiibutions; 

(1)  Are  within  the  scope  of  his  or  her 
assigned  job  responsibilities  and 
performance  standards; 

(2)  Benefit  the  Government  as 
described  in  5  U.S.C.  4503  and  4504; 

(3)  Were  made  while  the  contributor 
was  a  Government  employee; 

(4)  Have  been  supported  by  a 
performance  rating  of  at  least  "Exceeds 
Fully  Successful"  on  one  or  more 
elements  of  a  job  or  a  summary 
performance  rating  of  at  least  "Exceeds 
Fully  Successful":  and 

(5)  Have  been  approved  at  a 
management  level  higher  than  the 
official  who  recommended  the 
performance  award. 

(b)  Performance  awards  shall  not  be 
mandatory  except  as  required  by 

SS  43a204{t)  and  431.204{w)  of  this 
chapter. 

§531.607    Payment 

Awards  paid  under  this  subpart  do 
not  increase  the  rate  of  basic  pay  and 
are  subject  to  the  withholding  of  income 
taxes. 

§  53 1 .608    Responsibilities  of  the  Office  of 
Personnel  Management 

(a)  OPM  shall  provide  guidance  to 
agencies  on  how  the  performance 
awards  components  of  the  Performance 
Management  System  should  be  carried 
out. 

(b]  OPM  shall  review  and  approve  the 
agency  performance  award  component 
of  the  Performance  Management  Plan, 
and  any  proposed  plan  revisions  which 
have  an  impact  on  how  an  agency  meets 
statutory  and  regulatory  requirements. 

§531.609    Agency  responsibilities. 

(a)  The  head  of  each  agency  shall 
establish  all  performance  awards  as  a 
component  of  the  Performance 
Management  Plan.  The  plan  must 
provide  for 

(1)  Documentation  in  the  employee's 
Official  Personnel  Folder  to  reflect  the 
nature  of  a  performance  award. 


including  the  amount  of  a  monetary 
award;  and 

(2]  Due  weight  to  a  performance 
award  when  rating  and  ranking  an 
employee  for  a  promotion,  as  provided 
in  5  U.S.C.  3362. 

(b)  The  head  of  each  agency  shall 
transmit  to  OPM: 

(1)  All  award  recommendations  over 
$10,000; 

(2)  A  Performance  Management  Plan 
which  includes  a  performance  awards 
component,  and  proposed  plan  revisions 
for  review  and  approval,  as  required  by 
S  430.207(a)  of  this  chapter  and 

(3)  An  annual  report  on  performance 
awards  activities  for  the  pant  fiflrni  yenr 

(c)  The  performance  awards 
component  of  the  Performance 
Management  Plan  to  be  submitted  to 
OPM  shall  include  the  following 
provisions: 

(1)  Use  of  the  agency's  performance 
rating  under  Part  430  of  this  chapter  as 
the  basis  for  granting  monetary, 
honorary,  and  non-monetary 
performance  awards; 

(2)  Delegation  of  authority  and 
responsibility  for  approval  of  monetary, 
honorary  and  non-monetary 
performance  awards  to  the  appropriate 
management  level; 

(3)  Performance  award 
recommendations  to  involve  the 
minimum  amount  of  paperwork  and 
processing  which  show  that  criteria  are 
met  and  that  expenditure  of 
appropriated  funds  for  the  award  is 
justified; 

(4)  Granting  of  performance  awards 
as  soon  as  possible  after  performance 
ratings  are  approved,  or  as  soon  as 
possible  after  an  assessment  of 
performance  indicates  that  an  award 
should  be  granted;  and 

(5)  A  plan  for  determining  the 
performance  award  fund,  including 
previous  years'  and  projected 
expenditures,  as  required  by 

§  430.207(a)(4)  of  this  chapter.  Funds  for 
any  agency  Productivity  Benefit  Sharing 
Program  shall  not  be  included  in  the 
performance  award  fund,  inasmuch  as 
these  are  separate  from  performance 
awards. 

PART  532— PREVAIUNQ  RATE 
SYSTEMS 

20.  In  Part  532,  Subpart  H  would  read 
as  follows: 


Subpart  H— Performance  and  Special 
Awards 

Sec. 

532.801    General 
Audiority:  5  U.S.C.  5343,  5346. 
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Subpart  H — Performance  and  Special 
Awards 

S  532.801    Gmeral 

(a)  Performance  awards  for  prevailing 
rate  employees  are  covered  under  the 
provisions  of  Subpart  F  of  Part  531  of 
this  chapter. 

(b)  Awards  for  employee 
accomplishments  beyond  normal  job 
responsibilities  and  performance 
standards  are  covered  under  Part  451  of 
this  chapter. 

PART  771— AGENCY 
ADMINISTRATIVE  GRIEVANCE 
SYSTEM 

21.  The  authority  citation  for  Part  771 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301.  3302. 7310; 
E.O.  9830.  3  CFR.  1943-1948  Comp..  pp.  606- 
624;  E.0. 11222,  3  CFR.  1964-1969  Comp.,  p. 
306. 

22.  Section  771.206(c)(3)  would  read  as 
follows: 

Subpart  B — General 

§  771.206    Exclusions. 

***** 

(c)  Matters  excluded. 

***** 

(3)  An  agency  may,  in  its  discretion, 
exclude  performance  appraisals  and/or 
ratings  (under  Part  430,  Subpart  B,  of 
this  chapter)  from  coverage  under  this 
part. 
[FR  Doc.  85-20539  Filed  8-27-85;  4:37  pm] 

BILUNG  CODE  632S-01-M 


5  CFR  Part  551 

Pay  Administration  Under  the  Fair 
Labor  Standards  Act:  Exemptions 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  On  October  25. 1983,  the 
Office  of  Personnel  Management  (OPM) 
published  final  regulations  to  provide 
modified,  clarified  criteria  for 
determining  a  Federal  employee's 
exemption  status  under  the  Fair  Labor 
Standards  Act  (FLSA).  These  , 

regulations  were  first  published  at  48  FR 
49494  on  October  25, 1983.  and  were 
involved  in  judicial  and  Congressional 
action,  which  delayed  implementation 
until  July  3. 1985.  OPM  is  now 
republishing  these  regulations  for 
readers'  convenience  and  proposing  a 
120  day  implementation  period  from  July 
3, 1985,  before  their  effective  date.  The 
modifications  were  intended  to  facilitate 
FLSA  administration  in  the  Federal 
sector  and  to  alleviate  the  discrepancy 


between  OPM's  exemption  criteria  and 
the  exemption  criteria  that  are 
applicable  to  employees  in  the  private 
sector.  They  also  provided  criteria  for 
applying  the  FLSA  to  employees  on 
temporary  duty  and  to  employees  who 
travel  to  or  from  foreign  areas. 
C.^TE:  Written  comments  will  be 
considered  if  received  no  later  than 
September  30, 1985. 

ADDRESS:  Send  or  deliver  written 

comments  to  Anthony  Ingrassia, 
Assistant  Director  for  Agency 
Compliance  and  Evaluation,  Office  of 
Personnel  Management,  Room  5459, 1900 
E  Street,  NW.,  Washington,  DC  20415. 

rOR  FURTHER  INFORMATION  CONTACT: 

Michael  Clogston,  (202)  632-5691. 

SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  pubHshed  as  final  rules 
on  October  25, 1983,  at  48  FR  49462,  et 
seq.,  concerning  reduction-in-force  (RIF). 
performance  management,  and  the 
application  of  the  Fair  Labor  Standards 
Act  (FLSA)  to  the  Federal  workforce 
became  effective  on  July  3, 1985.  They 
are  hereby  republished  as  a  proposed 
rulemaking  to  afford  interested  parties 
the  opportunity  to  comment  on  a 
proposed  implementation  schedule  for 
the  new  performance  management 
system  and  the  FLSA  regulations  and  to 
allow  interested  parties  the  opportuity 
to  consider  substantive  changes  to  parts 
of  the  regulation.  Comments  on  any  and 
all  aspects  of  the  notice  will  be  received 
and  considered.  The  current  regulations 
in  these  areas  remain  in  full  force  and 
effect,  as  they  have  been  since  July  3, 
1985.  As  we  did  when  these  regulations 
were  published  as  a  final  rule  in 
October  1983,  we  are  again  proposing  a 
120  day  period  starting  July  3, 1985,  to 
permit  agencies  to  complete  necessary 
transition  and  review  work'to  affect 
these  changes.  This  means  that  with  the 
120  day  delay,  the  full  and  Hnal  effective 
date  is  the  first  pay  period  on  or  after 
November  1, 1985.  We  are  also 
providing  the  first  90  days  of  this  period 
until  October  1, 1985,  for  agency 
headquarters  to  submit  requests  for  an 
OPM  advisory  opinion  on  exceptions  to 
the  presumption  of  exemption.  On 
August  2, 1985,  a  memorandum  was 
provided  to  Directors  of  Personnel 
notifying  them  that  these  regulations  are 
now  effective,  providing  the  120  day 
delay  from  July  3, 1985,  and  outlining 
procedures  for  requesting  exception  to 
the  presumption  of  exemption. 

Under  these  new  regulations,  it  is 
assumed  that  if  a  position  is  properly 
classified  at  the  GS-11  or  above  level 
(or  equivalent  level  in  other  white  collar 
salary  systen^s),  the  position  would 


properly  be  exempt  under  the  provisions 
of  the  FLSA.  However,  we  do  recognize 
that  there  could  exist  rare  occasions 
when  there  might  be  an  exception  to  this 
presumption.  For  those  unusual 
situations  when  an  agency  feels  that  an 
exception  might  exist,  we  propose  a 
regulatory  procedure  for  requesting  a 
waiver  (see  S  551.207).  We  propose  that 
these  requests  be  made  as  soon  as 
possible  within  the  first  90  days  of  the 
120  day  implementation  period.  We  will 
then  make  every  effort  to  provide  our 
advisory  opinion  to  the  agency 
headquarters  prior  to  the  expiration  of 
the  120  day  implempntation  period. 

After  the  regulations  become 
effective,  all  GS-11  and  above 
employees  (or  equivalent  level  in  other 
white  collar  salary  systems)  will  be 
presumed  to  be  exempt  unless  a  waiver 
is  granted  by  OPM.  This  means  that  if 
OPM  does  not  grant  the  waiver  during 
the  120  day  period,  the  affected 
employees  would  be  exempt  when  the 
regulations  become  effective.  Of  course, 
a  waiver  granted  at  a  later  date  would 
have  prospective  effect  only. 

If  an  agency  feels  that  it  has  a  unique 
situation  and  seeks  an  advisory  opinion 
(waiver)  from  OPM,  the  request  must  be 
submitted  by  the  agency  headquarters. 
These  requests  must  be  limited  to 
specific  occupational  series,  include 
copies  of  position  descriptions  and 
evaluation  statements  for  the  positions 
involved,  and  provide  a  clear,  detailed 
analysis  and  explanation  of  why  the 
exemption  criteria  are  rfbt  met. 

Discussion  of  Proposed  Changes 

The  regulations  as  published  in  the 
October  25, 1983,  Federal  Register,  are 
proposed  to  remain  unchanged  except 
for  one  minor  revision  in  the  mailing 
address  for  requesting  advisory  opinions 
in  5  551.207. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  provides  procedures  for 
applying  the  exemption  criteria  of  the 
Fair  Labor  Standards  Act  to  Federal 
employees. 

List  of  Subjecto  in  5  CFR  Part  551 

Administrative  practice  and 
procedure.  Fair  Labor  Standards  Act, 
Govenument  employees.  Manpower 
training  programs,  "Travel.  Wages. 
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U.S.  Office  of  Personnel  Management. 

Coostanca  Horner. 

Director. 

It  is  proposed  to  amend  Part  551  as 

follows: 

PART  551— PAY  ADMINISTRATION 
UNDER  THE  FAIR  LABOR 
STANDARDS  ACT 

1.  The  authority  for  Part  551  is  revised 
to  read  as  follows: 

Authority:  Sec  4(f)  of  the  Fair  Labor 
Standards  Act  as  amended  by  Pub.  L  93-259 
enacted  April  8. 1974.  88  Stat.  55;  29  U.S.C 
204f. 

2.  Paragraph  (h)  of  §  551.102  would 
continue  to  read  as  follows: 

9  551.102    Definitions. 

(h)  "Exempt  area"  means  any  foreign 
country,  or  any  territory  within  the 
jurisdiction  of  the  United  States  other 
than  the  following  locations: 

(1)  A  State  of  the  United  States: 

(2)  The  District  of  Columbia; 

(3)  Puerto  Rico; 

(4)  The  Virgin  Islands: 

(5)  Outer  Continental  Shelf  Lands  as 
defined  in  the  Outer  Continental  Shelf 
Lands  Act  (67  Stat.  462); 

(6)  American  Samoa; 

(7)  Guam: 

(8)  Wake  Island; 

(9)  Eniwetok  Atoll; 

(10)  Kwajalein  Atoll;  and 

(11)  )ohnston  Island. 

2.  Subpart  B  of  Part  551  would 
continue  to  read,  with  the  exception  of 
§  551.207,  which  is  revised,  as  follows: 

Subpart  B— Exemptions 

Sec. 

551.201  Agency  authority. 

551.202  General  principles  governing 
exemptions. 

551.203  Exemption  of  General  Schedule 
employees. 

551.204  Executive  exemption  criteria. 

551.205  Administrative  exemption  criteria. 

551.206  Professional  exemption  criteria. 

551.207  Exceptions  by  OPM. 

551.208  Foreign  exemption. 

551.209  Application  of  the  executive, 
administrative,  and  professional 
exemption  criteria  for  periods  of 
temporary  duty. 

Subpart  B — Exemptions 
§  551.201    Agency  authority 

The  employing  agency  shall  exempt 
from  the  overtime  provisions  of  the  Act 
any  employee  who  meets  the  exemption 
criteria  of  this  subpart  and  such 
supplemental  interpretations  or 
instructions  as  shall  be  issued  by  the 
Office  of  Personnel  Management. 


§  551.202    General  principles  governing 
exemptions. 

In  all  exemption  determinations,  the 
agency  shall  observe  the  principles  that: 

(a)  Exemption  criteria  shall  be 
narrowly  construed  to  apply  only  to 
those  employees  who  are  clearly  within 
the  terms  and  spirit  of  the  exemption. 

(b)  The  burden  of  proof  rests  with  the 
agency  that  asserts  the  exemption. 

(c)  All  employees  who  clearly  meet 
the  criteria  for  exemption  must  be 
exempted. 

9  551.203    Exemption  Of  Genersi  Schedule 
employees 

(a)  Any  employee  properly  classified 
at  GS-4  or  below  (or  the  equivalent 
level  in  other  white  collar  pay  systems) 
shall  be  nonexempt; 

(b)  Any  employee  properly  classified 
at  GS-5  through  GS-10  (or  the 
equivalent  level  in  other  white  collar 
pay  systems)  shall  be  exempt  only  if  the 
employee  is  an  executive, 
administrative,  or  professional 
employee  as  defined  in  SS  551.204. 
551.205.  and  551.206  of  this  subpart; 

(c)  Except  as  provided  in  \  551.207  of 
this  subpart,  any  employee  properly 
classified  at  GS^ll  or  above  (or  the 
equivalent  Level  in  other  white  collar 
pay  systems)  shall  be  presumed  to  be 
exempt  under  this  subpart.  An  agency 
that  properly  classifies  an  employee  at 
GS-11  or  above  shall  be  deemed  to  have 
satisfied  the  burden  of  proof  for 
asserting  exemption. 

9  551uK)4.    Executive  exemption  criteris. 

An  "executive"  employee  is  a 
supervisor,  foreman,  or  manager  who 
supervises  at  least  three  subordinate 
employees  and  who  meets  all  the 
following  criteria: 

(a)  The  employee's  primary  duty 
consists  of  management  or  supervision. 
This  primary  duty  requirement  is  met  if: 

(1)  The  employee  is  a  General 
Schedule  employee  whose  position  is 
determined  to  be  "Supervisory"  or 
"Managerial"  under  the  Supervisory 
Grade-Evaluation  Guide; 

(2)  The  employee  is  a  Federal  Wage 
System  employee  whose  position  fully 
meets  or  exceeds  the  "Foreman  range  of 
responsibility"  as  defined  in  the  Job 
Grading  Standard  for  Supervisors;  or 

(3)  The  employee  is  subject  to  a  pay 
system  other  than  the  General  Schedule 
or  the  Federal  Wage  System  and  the 
employee's  position  meets  or  exceeds 
the  definition  of  Supervisor  in  the 
Supervisory  Grade-Evaluation  Guide  or 
the  employee's  position  fully  meets  or 
exceeds  the  "Foreman  range  of 
responsibility"  as  defined  in  the  Job 
Grading  Standard  for  Supervisors. 

(b)  In  addition  to  the  primary  duty 
criterion  that  applies  to  all  employees, 


Foreman  level  supervisors  in  the  Federal 
Wage  System  (or  the  equivalent  in  other 
wage  systems)  and  employees  classified 
at  GS-5  or  GS-6  (or  the  equivalent  in 
other  white  collar  pay  systems)  must 
spend  80  percent  or  more  of  the 
worktime  in  a  representative  workweek 
on  supervisory  and  closely  related  work. 

§551.205    Administrative  exemption 
criteria. 

An  administrative  employee  is  an 
advisor,  assistant,  or  representative  of 
management,  or  a  specialist  in  a 
management  or  general  business 
function  or  supporting  service  who 
meets  all  of  the  following  criteria: 

(a)  The  employee's  primary  duty 
consists  of  work  that: 

(1)  Significantly  affects  the 
formulation  or  execution  of  management 
policies  or  programs;  or 

(2)  Involves  general  management  or 
business  functions  or  supporting 
services  of  substantial  importance  to  the 
organization  serviced;  or 

(3)  Involves  substantial  participation 
in  the  executive  or  administrative 
functions  of  a  management  official. 

(b)  The  employee  performs  office  or 
other  predominantly  nonmanual  woric 
which  is: 

(1)  Intellectual  and  varied  in  nature:  or 

(2)  Of  a  specialized  or  technical 
nature  that  requires  considerable 
special  training,  experience,  and 
knowledge. 

(c)  The  employee  must  frequently 
exercise  discretion  and  independent 
judgment,  under  only  general 
supervision,  in  performing  the  normal 
day-to-day  work. 

(d)  In  addition  to  the  primary  duty 
criterion  that  applies  to  all  employees. 
General  Schedule  employees  classified 
at  GS-5  or  GS-6  (or  the  equivalent  in 
other  white  collar  systems)  must  spend 
80  percent  or  more  of  the  worktime  In  a 
representative  workweek  on 
administrative  functions  and  work  that 
is  an  essential  part  of  those  functions. 

9  551 .206    Professional  exemption  criteria. 

A  professional  employee  is  an 
employee  who  meets  all  of  the  following 
criteria,  or  any  teacher  who  is  engaged 
in  the  imparting  of  knowledge  or  in  the 
administration  of  an  academic  program 
in  a  school  system  or  educational 
establishment. 

(a)  The  employee's  primary  duty 
consists  of: 

(1)  Work  that  requires  knowledge  in  a 
field  of  science  or  learning  customarily 
and  characteristically  acquired  through 
education  or  training  that  meets  the 
requirements  for  a  bachelor's  or  higher 
degree,  with  major  study  in  or  pertinent 
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to  the  specialized  field  as  distinguished 
from  general  education;  or  is  performing 
work,  comparable  to  that  perfonned  by 
professional  employees,  on  the  basis  of 
specialized  education  or  training  and 
experience  which  has  provided  botk 
theoretical  and  practical  knowledge  of 
the  specialty,  including  knowledge  of 
related  disciplines  and  of  new 
developments  in  the  field;  or 

(2)  Work  in  a  recognized  field  of 
artistic  endeavor  that  is  original  or 
creative  in  nature  (as  distinguished  from 
work  which  can  be  produced  by  a 
person  endowed  with  general  manual  or 
intellectual  ability  and  training}  and  the 
result  of  which  depends  on  the 
invention.- imagination,  or  talent  of  the 
employee. 

(b)  The  employee's  work  is 
predominantly  intellectual  and  varied  in 
nature,  requiring  creative,  analytical, 
evaluative,  or  interpretative  thought 
process  for  satisfactory  performance. 

(c)  The  employee  frequently  exercises 
discretion  and  independent  judgment, 
under  only  general  supervision,  in 
performing  the  normal  day-to-day  work. 

(d)  In  addition  to  the  primary  duty 
criterion  that  applies  to  all  employees, 
General  Schedule  employees  classified 
at  GS-5  or  GS-6  (or  the  equivalent  in 
other  systems),  must  spend  80  percent  or 
more  of  the  worktime  in  a  representative 
workweek  in  professional  functions  and 
work  that  is  an  essential  part  of  those 
functions. 

S  561.207    Exceptions  by  0PM. 

The  Office  of  Personnel  Management 
will  provide  advisory  opinions  on 
agency-proposed  exceptions  to  the 
presumption  of  exemption  for  specific 
occupations  at  GS-11  or  above  (or  the 
equivalent  level  in  other  white  collar 
pay  systems)  which  is  specified  in 
§  551.203(c)  of  this  subpart.  Exceptions 
may  not  be  made  before  OPM 
consideration.  Requests  for  advisory 
opinions  from  agencies  should  be  sent 
to:  Office  of  Personnel  Management, 
Agency  Compliance  and  Evaluation, 
1900  E  Street,  NW.,  Washington.  D.C. 
20415. 

§  551.208    Foreign  exemption. 

(a)  This  section  provides  criteria  for 
applying  the  "foreign  exemption" 
contained  in  section  13(f)  of  the  Act.  An 
.  employee  who  is  exempt  under  the 
foreign  exemption  is  not  subject  to  the 
minimum  wage  and  overtime  provisions 
of  the  Act.  The  exemption  status  of  an 
employee  to  whom  the  foreign 


exemption  is  not  applicable  shall  be 
determined  under  the  general  criteria 
contained  in  this  subject. 

(b)  Except  as  provided  in  S  551.208(d). 
an  agency  shall  apply  the  f6reign 
exemption  to  any  employee  who  is 
permanently  stationed  in  an  "exempt 
area"  as  defmed  in  §  551.102(h). 

(c)  An  agency  shall  also  apply  the 
foreign  exemption  on  a  workweek  basis 
to  an  employee  on  temporary  duty  who 
is  not  permanently  stationed  in  an 
exempt  area,  but  who  performs  all  hours 
of  work  in  a  given  workweek  in  an 
exempt  area. 

(d)  The  foreign  exemption  is  not 
applicable  to  an  employee  permanently 
stationed  in  an  exempt  area  for  any 
given  workweek  in  which  the  employee 
performs  any  hours  of  work  in  the 
United  States  or  in  a  territory  under  the 
jurisdiction  of  the  United  States. 

9  551.209    Application  of  the  executive, 
administrative,  and  professional  exemption 
criteria  for  periods  of  temporary  duty. 

(a)  This  section  is  not  applicable 
when  an  employee  is  detailed  to  an 
identical  additional  position  or  to  a 
position  of  the  same  grade,  series  code, 
and  basic  duties  as  the  emplSyee  is 
regularly  assigned  to.  This  section 
applies  only  when  an  employee  is 
assigned  to  perform  duties  which  are  not 
included  in  the  employee's 
representative  workweek.  For  the  period 
of  any  such  temporary  duty,  the 
exemption  criteria  contained  in 

§S  551.202  through  551.207  of  this 
subpart  shall  be  applied  using  the 
procedures  specified  in  this  section. 

(b)  A  nonexempt  employee  who  is 
assigned  to  perform  duties  which  are  not 
included  in  the  employee's  permanent 
position  shall  remain  nonexempt  for  the 
entire  period  of  the  temporary  duty 
unless  the  following  three  conditions 
apply: 

(1)  The  temporary  duty  exceeds  30 
days; 

(2)  The  employee  occupies  a 
permanent  position,  or  is  temporarily 
promoted  to  a  position  which  is  either: 

(i)  Classified  at  GS-7  or  above  (or  the 
equivalent  level  in  other  white  collar 
pay  systems);  or 

(ii)  Classified  as  a  General  Foreman 
(or  the  equivalent  level  in  other  wage 
systems); 

(3)  The  employee's  primary  duty  for 
the  period  of  temporary  duty  is  exempt 
duty  as  defined  in  this  subpart. 

(c)  Except  as  provided  in  §  551.209(e), 
an  exempt  employee  who  is  assigned  to 


perform  duties  which  are  not  included  in 
the  employee's  permanent  position  shall 
remain  exempt  for  the  entire  period  of 
the  temporary  duty  unless  the  following 
three  conditions  apply: 

(1)  The  termporary  duty  exceeds  30 
days: 

(2)  The  employee  occupies  a 
permanent  position,  or  is  temporarily 
promoted  to  a  position  which  is  either 

(i)  Classified  at  GS-7  or  above  (of  the 
equivalent  level  in  other  white  collar 
pay  systems):  or 

(ii)  Classified  as  a  General  Foreman 
(of  the  equivalent  level  in  other  wage 
systems): 

(3)  The  employee's  primary  duty  for 
the  period  of  temporary  duty  is  not 
exempt  duty  as  defined  in  this  subpart. 

(d)  An  employee  who  becomes 
exempt  under  the  criteria  contained  in 

S  551.209(b)  shall  be  considered  exempt 
for  the  entire  period  of  temporary  duty. 
An  employee  who  becomes  nonexempt 
under  the  criteria  contained  in 
S  551.209(c)  shall  be  considered 
nonexempt  for  the  entire  period  of 
temporary  duty. 

(e)  An  exempt  employee  who  is 
classified  at  GS-5  or  GS-6  (or  the 
equivalent  level  in  other  white  collar 
pay  systems),  or  who  is  classified  below 
General  Foreman  (or  the  equivalent 
level  in  other  wage  systems)  who  is 
assigned  to  perform  duties  which  are  not 
included  in  the  employee's  permanent 
position  shall  remain  exempt  only  if  the 
employee  spends  more  than  80%  of  a 
given  workweek  performing  exempt 
duties,  in  which  case  the  employee  is 
exempt  for  that  workweek. 

(f)  Notwithstanding  any  other 
provision  of  this  section,  and  regardless 
of  an  employee's  grade  level,  the  agency 
may  determine  that  an  emergency 
situation  exists  which  threatens  the  life 
Of  safety  of  people,  or  serious  damage  to 
property,  or  serious  disruption  to  the 
operations  of  an  activity,  and  there  is  no 
recourse  other  than  to  assign  qualified 
employees  to  perform  emergency  duties. 
In  such  a  designated  emergency  the 
exemption  status  of  an  employee  shall 
be  determined  on  a  workweek  basis  and 
the  employee  shall  be  nonexempt  for 
any  workweek  in  which  the  employee 
performs  more  than  20%  nonexempt 
work. 
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